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Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by. 
Federal  agencies.  These  include  Presidential  proclamations  aiid 
Executive  Orders  and  Federal  agency  docu^^nts  having  general 
applicability  and  legal  effect,  documents  reqlHs^tl^tj^^be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be   ^ 
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The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  |rom  Volume  59,  Number  1 
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and  one  month  of  access  can  be  purchased  for  S35.  Discount^  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case),  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  bo  password  is  requirea.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  CPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
her{:^ids05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S494,  or  $544  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or  S8.00 
for  each  group  of  pages  as  actually  bound;  or  SI. 50  for  each  issue 
in  microfiche  form.  AH  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintlhdent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  PubUcation:  Use  the  volume  number  and  the 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 

regulations. 
2.^The  relationship  t>etween  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
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Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
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RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


NEW  YORK,  NY 
WHEN:  December  13,  9:30  am-12:30  pm 

WHERE:  National  Archives— Northeast  Region,  201 

Varick  Street,  12th  Floor,  New  York,  NY 
RESERVATIONS:   1-800-347-1997 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx>st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  CkxJe  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issuQ  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  PV94-e48-2FIR] 

Irish  Potatoes  Grown  in  Colorado; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketinc  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Colorado  Potato 
Administrative  Committee,  San  Luis 
Valley  Office  (Area  11)  (Committee)  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  September  1, 1994, 
through  August  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Dennis  L.  West,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland, 
Oregon  97204,  telephone  503-326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing 
agreement  and  order  are  effective  under 
tlie  Agricultural  Marketing  Agreement 


Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  1277».  Qvil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  Colorado 
potatoes  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  during  the  1994-95 
fiscal  period,  which  began  September  1, 
1994,  and  ends  August  31. 1995.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  parties  may  file 
suit  in  court.  Under  section  608c(15)(A) 
of  the  Act,  any  handler  subject  to  an 
order  may  file  with  the  Secretary  a 
petition  stating  that  the  order,  any 
provisions  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  285 
producers  of  Colorado  Area  II  potatoes 
under  the  marketing  order  and 
approximately  118  handlers.  Small 
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agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
tho^e  having  annual  receipts  of  less  than 
SSfJO.OOO.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Colorado  Area  11  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

.The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
II),  the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  II  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  der.ved  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  II  potatoes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  All  expenses  in  this  category 
are  financed  under  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  and  unanimously 
recommended  a  1994-95  budget  of 
$65,924,  which  is  $6,818  more  than  the 
previous  year.  Budget  items  for  1994-95 
which  have  increased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Executive  Director's 
salary.  $25,082  ($20,888),  assistant's 
salary,  $10,320  ($9,828).  part-time 
salary,  $3,822  ($3,640),  telephone, 
$1,750  ($1,500),  major  purchase,  $2,250 
($1,250).  utilities.  $2,000  ($700),  and 
$750  for  insurance,  $2,425  for  property 
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tax,  $1,000  for  maintenance,  and  $500 
for  miscellaneous,  for  which  no  funding 
was  recommended  last  year.  Items 
which  have  decreased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Compliance  $1,500 
($2,000).  and  $3,000  for  employee 
benefits.  $1,500  for  rent,  and  $275  for 
repairs,  for  which  no  funding  was 
recommended  this  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0036  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  appHed  to 
anticipated  potato  shipments  of 
14,250.000  himdredweight,  will  yield 
$51,300  in  assessment  income.  This, 
along  with  $14,624  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  of  $88,203  in  the  Committee's 
authorized  reserve  at  the  beginning  of 
the  1993-94  fiscal  period  were  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  September 
23, 1994  (59  PR  48785).  That  interim 
final  rule  added  §  948.212  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  October  24, 
1994.  No  comments  were  received. 
While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
After  CO  sideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
period  began  on  September  1, 1994.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 


unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 

interim  final  rule. 

List  of  Subjects  in  7  CFR  Fart  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  amended  as 
follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  948,  which  was 
published  at  59  FR  48785  on  September 
23, 1994,  is  adopted  as  a  final  rule 
without  change. 

Dated:  November^.  1994. 
Martha  B.  Ransom. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  94-28089  Filed  11-14-94;  8:45  am] 
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7  CFR  Part  979 

[Docket  No.  FV94-979-1 IFR] 

Melons  Grown  in  South  Texas; 
Expenses 

AGENCY:  Agricuhural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  under 
Marketing  Order  No.  979  for  the  1994- 
95  fiscal  period.  Authorization  of  this 
budget  enables  the  South  Texas  Melon 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  Ic  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  October  1, 
1994,  through  September  30, 1995. 
Comments  received  by  December  15, 
1994,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOfl  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S.  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1313 
East  Hackberry,  McAllen,  Texas  78501. 
telephone  210-682-2833. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action 
authorizes  expenditures  for  the  1994-95 
fiscal  period,  which  began  October  1, 
1994,  and  ends  September  30, 1995. 
This  interim  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
.parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  theref-nm.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  producers 
of  South  Texas  melons  under  this 
maiieting  order,  and  approximately  19 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  f)eriod  was  prepared  by  the 
South  Texas  Melon  Committee,  the 
agency  responsible  for  local 
administration  of  the  tnarketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  South  Texas  melons.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in- 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget. 

The  Committee,  in  a  mail  vote 
completed  October  24, 1994, 
unanimously  recommended  a  1994-95 
budget  of  $207,500  for  personnel,  office, 
and  compliance  expenses,  the  same  as 
last  year. 

The  assessment  rate  and  funding  for 
the  research  and  promotion  projects  will 
be  recommended  at  the  Committee's 
organizational  meeting  later  this  fall. 
These  funds,  along  with  the 
administrative  expenses  for  personnel, 
office,  and  compliance,  will  comprise 
the  total  budget.  Funds  in  the  reserve  as 
of  July  31, 1994,  estimated  at  $326,518, 
were  within  the  maximum  permitted  by 
the  order  of  two  fiscal  periods' 
expenses.  These  funds  will  be  adequate 
to  cover  any  expenses  incurred  by  the 
Committee  prior  to  the  approval  of  the 
assessment  rate. 

Since  no  assessment  rate  is  being 
recommended  at  this  time,  no 
additional  costs  will  be  imposed  on 
handlers.  Therefore,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 


submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  fiscal  period  began  on 
October  1, 1994,  and  the  Committee 
needs  to  have  approval  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  this  action  is 
similar  to  that  taken  at  the  beginning  of 
the  1993-94  fiscal  period:  and  (3)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  amended  as 
follows: 

PART  979-MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  691-674. 

2.  A  new  §979.217  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§979.217    Expenses. 

Expenses  of  $207,500  by  the  South 
Texas  Melon  Committee  are  authorized 
for  the  fiscal  period  ending  September 
30, 1995.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  November  8, 1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  94-28088  Filed  11-14-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Oocltet  No.  94-NM-30-AD;  Amendment 
39-«057;  AD  94-22-08] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
Witti  General  Electiic  CF6  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  su[>ersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
inspections  of  the  strut  skin  in  the  area 
of  the  precooler  exhaust  vent  for  cracks 
on  the  inboard  and  outboard  struts,  and 
repair,  if  necessary.  This  amendment 
requires  inspections  of  an  expanded 
area  for  certain  airplanes,  and 
inspections  of  airplanes  on  which  a  skin 
doubler  has  been  installed  as 
terminating  artion  for  the  existing  AD. 
This  amendment  is  prompted  by  reports 
of  stmt  skin  fatigue  cracks  and  heat 
damage  found  aft  of  the  edges  of  skin 
doublers  installed  on  certain  Model  747 
series  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
separation  of  an  engine  due  to 
overheating  and  subsequent  cracking  of 
the  engine  strut. 

DATES:  Effective  December  15,  1994. 
The  incorporation  by  reference  of 
'^rtain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  AiiT)lane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC 
FOfl  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S,  F.vA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 


58762    Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15,  1994  /  Rules  and  Regulations 


by  suf)erseding  AD  87-04-21. 
amendment  39-5543  (52  FR  3793, 
February  6, 1987).  which  is  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  June  14, 1994  (59  FR  30543). 
The  action  proposed  to  require,  for 
certain  airplanes,  repetitive  visual 
inspections  to  detect  cracks,  heat 
discoloration,  or  wrinkles  of  the  strut 
skin  and  internal  structure  in  the  area  of 
the  precooler  exhaust  vent  from  nacelle 
station  (NAC  STA)  230  to  NAC  STA  300 
in  the  inboard  and  outboard  struts  of 
certain  airplanes,  or  in  the  area  of  the 
precooler  exhaust  vent  from  the  edge  of 
the  skin  doubler  to  NAC  STA  300  in  the 
inboard  and  outboard  struts  of  certain 
other  airplanes,  and  repair,  if  necessary. 
Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

One  commenter.  Boeing,  requests  that 
the  aft  limit  of  the  inspection  zones 
specified  in  paragraphs  (b)  and  (c)  of  the 
proposal  be  changed  from  NAC  STA  300 
to  NAC  STA  286.  The  commenter 
indicates  that  expansion  of  the 
inspection  zone  to  NAC  STA  300  was 
based  on  one  report  of  a  blown  duct. 
This  incident  was  reported 
immediately.  The  commenter  contends 
that  the  damage  that  occurred  was  the 
result  of  a  system  malfunction  and, 
therefore,  inspection  should  not  be 
required  beyond  NAC  STA  286.  In  light 
of  this  information,  the  FAA  concurs 
with  the  commenter's  request. 
Paragraphs  (b)  and  (c)  and  NOTES  1  and 
2  of  the  final  rule  have  been  revised  to 
indicate  that  the  aft  limit  of  the 
expanded  inspection  zone  only  extends 
to  NAC  STA  286. 

This  commenter  also  requests  that  the 
FAA  revise  paragraph  (c)  of  the 
proposed  rule  to  exclude  airplanes  on 
which  a  large  doubler  was  installed 
during  production  (airplane  line 
numbers  587  and  subsequent).  The 
applicability  of  proposed  paragraph  (c) 
includes  airplanes  modified  during 
production  or  iivaccordance  with 
Boeing  Service  Bulletin  747-54-2091. 
The  commenter  notes  that  for  12  years 
there  have  been  no  in-service  problems 
aft  of  the  existing  doubler  to  beyond 
NAC  STA  286.  The  commenter  also 
states  that  the  Maintenance  Review 
Board  (MRS)  report  recommends  a 
visual  inspection  of  the  strut  side  skin 
during  regularly  scheduled  "C"  checks. 
The  commenter  adds  that,  for  airplanes 
retrofitted  in  service,  data  show  that 
heat  damage  )ccurred  in  the  area 
between  NAL  STA  270  and  NAC  STA 


286  prior  to  installation  of  the  doubler. 
The  commenter  states  that  one  small 
crack  has  been  reported  aft  of  the  large 
replacement  doubler  installed  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2091;  however,  that  crack  is 
believed  to  have  occurred  as  a  result  of 
previous  damage. 

The  FAA  does  not  concur  with  the 
commenter's  request.  This  AD  was 
prompted  by  reports  of  skin  cracks  and 
heat  damage  found  aft  of  the  edges  of 
doublers  installed  in  accordance  with 
Boeing  Service  Bulletin  747-54-2091. 
The  doubler  configuration  installed 
during  production  of  these  airplanes  is 
identical  to  that  installed  in  accordance 
with  Boeing  Service  Bulletin  747-54- 
2091.  The  FAA  finds  that,  regardless  of 
whether  the  doubler  was  installed 
during  production  or  in  accordance 
with  the  Boeing  service  bulletin, 
cracking  can  occur  in  the  subject  area 
and  the  inspection  of  the  expanded  area 
specified  in  paragraph  (c)  of  this  AD 
must  be  accomplished  on  both  groups  of 
airplanes  to  ensure  that  the  unsafe 
condition  is  positively  addressed. 

The  commenter  requests  that  the 
compliance  times  specified  in  paragraph 
(c)  of  the  proposed  rule  be  revised  from 
120  days  to  15  months.  Paragraph  (c)  of 
ihe  proposal  would  require  a  visual 
inspection  to  detect  cracks,  heat 
discoloration,  or  wrinkles  of  the  strut    - 
skin  and  internal  structure  in  the  area  of 
the  precooler  exhaust  vent  from  the 
edge  of  the  doubler  to  NAC  STA  300  on 
the  inboard  and  outboard  struts  of 
certain  airplanes  and  on  the  outboard 
struts  of  other  airplanes.  The  commenter 
states  that  service  data  indicate  that,  for 
airplanes  on  which  either  no  doubler  or 
a  temporary  doubler  has  been  installed, 
no  stringer  cracking  has  occurred  in  the 
presence  of  large  skin  cracks  forward  of 
NAC  STA  270.  The  commenter  explains 
that,  for  the  outboard  strut,  skin  stresses 
aft  of  NAC  STA  270  are  lower  due  to 
increased  thickness  of  the  skin  and,  if 
•^  cracking  should  occur,  the  crack  growth 
rate  would  be  low.  The  commenter  also 
notes  that  the  MRB  report  recommends 
detailed  visual  inspections  of  the  side 
skin  at  every  "C"  check  inter\'al,  which 
is  approximately  every  15  months.  In 
addition,  the  commenter  states  that 
ser\'ice  history  amplifies  the  fact  that 
zero  time  reinforcement  of  the  side  skin 
during  the  production  stage  forestalls 
primary  damage  to  the  adjacent  skin. 
The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  has 
received  reports  of  softening  of  the  skin 
aft  of  the  large  doubler  end  at  NAC  STA 
270  on  both  the  inboard  and  the  thicker- 
skinned  outboard  struts  due  to 
overheating.  The  FAA  also  has  received 
reports  of  cracking  in  multiple  fastener 


holes  in  that  area  of  the  struts.  In  light 
of  these  reports,  the  FAA  has 
determined  that  120  days  represents  the 
maximum  interval  of  time  allowable 
wherein  the  inspection  can  reasonably 
be  accomplished  and  an  acceptable 
level  of  safety  can  be  maintained. 

For  the  same  reasons  given  as 
justification  for  its  previous  request,  the 
commenter  also  requests  that  the 
compliance  time  specified  in  paragraph 
(b)(2)  of  the  proposal  be  extended  from 
12  to  15  months.  The  commenter  adds 
that  the  struts  on  these  airplanes  were 
designed  to  handle  3g  side  loads,  which 
is  well  above  normal  operating  loads. 

The  FAA  does  not  concur  with  the 
commenter's  request.  AD  87-04-21 
required  inspections  of  the  strut  in 
accordance  with  Revision  1  of  Boeing 
Service  Bulletin  747-54-2091;  however, 
that  revision  of  the  service  bulletin  does 
not  specify  procedures  for  inspections 
of  the  internal  structure  of  the  strut.  The 
FAA  has  received  numerous  reports  of 
cracked  stiffeners  due  to  heat  damage; 
such  cracks  could  only  be  seen  during 
an  inspection  of  the  internal  structure, 
as  required  by  paragraph  (b)  of  this  AD. 
In  light  of  these  reports,  and  in 
consideration  of  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  the  FAA  has 
determined  that  the  compliance  time,  as 
proposed,  represents  the  maximum 
interval  in  which  the  inspections  can  be 
accomplished  in  a  timely  manner 
within  the  fleet  and  still  maintain  an 
adequate  level  of  safety. 

The  commenter  requests  that 
paragraphs  (b)  and  (c)  of  the  proposal  be 
revised  to  remove  the  requirement  to 
perform  inspections  of  the  internal 
structure  of  the  strut  from  NAC  STA  270 
to  NAC  STA  286.  The  commenter 
references  its  justification  for  the 
previous  two  comments.  The 
commenter  adds  that  service  history 
indicates  that  cracking  will  develop  in 
the  strut  skin  before  it  will  develop  in 
the  strut  stiffener  or  frame  structure  in 
this  area.  In  addition,  since  service 
history  demonstrates  that  stringer  cracks 
are  preceded  by  skin  cracks,  the 
commenter  believes  it  is  reasonable  to 
expect  that  any  sizable  stringer  damage 
will  be  found  if  a  skin  crack  is  observed 
during  a  visual  inspection.  The 
commenter  adds  that  operators  have  the 
option  to  inspect  internally  at  routine 
intervals. 

The  FAA  does  not  concur.  The  FAA 
has  received  reports  of  skin  cracking 
that  has  been  associated  with  cracked 
stiffeners  (internal  structure)  in  the  area 
forward  of  NAC  STA  270.  Although  the 
skin  is  thicker  aft  of  NAC  STA  270  than 
forward  of  it,  skin  cracks  have  been 
found  aft  of  NAC  STA  270  that  could 
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likely  be  associated  with  stiffener 
cracks.  Some  skin  cracking  also  initiated 
in  muhiple  fastener  holes  in  the  area 
from  NAC  STA  270  to  NAC  STA  286 
due  to  heat  damage.  In  light  of  these 
repels,  the  FAA  has  determined  that,  in 
order  to  provide  an  acceptable  level  of 
safety,  detailed  visual  inspections  of  the 
internal  structure  of  the  strut  from  NAC 
STA  270  to  NAC  STA  236  are  necessary 
to  detect  possible  damage  in  that  area. 
The  same  commenter  requests  that 
paragraph  (e)  of  the  proposed  rule  be 
revised  to  allow  continued  flight  with  a 
skin  crack,  heat  discoloration,  wrinkle, 
or  previously  stop-drilled  crack  in  the 
precooler  exhaust,  provided  that  the 
length  of  the  crack  does  not  exceed  one 
.inch.  The  commenter  indicates  that 
service  history  demonstrates  that  some 
degree  of  damage  is  acceptable  with 
continued  monitoring  inspections  at  an 
interval  of  15  months.  The  commenter 
states  that  suspected  heat  damage  of  the 
side  skin  can  be  verified  by  conductivity 
checks.  In  addition,  standard  industry 
practice  allows  wrinkles  to  be  two  times 
the  thickness  (depending  on  design)  and 
stop-drilling  holes  to  slow  crack  growth 
:is  a  time-limited  itepair.  The  commenter 
considers  the  time-limited  repair 
acceptable  for  a  maximum  period  of  18 
months. 

The  FAA  does  not  concur.  The  FAA 
has  issued  a  number  of  AD's  that 
address  cracking  and  corrosion  of  lugs, 
links,  fuse  pins,  and  webs  on  the  struts 
of  Model  747  series  airplanes  (for 
example.  AD  93-17-07,  amendment  39- 
8678  (58  FR  45827.  August  31. 1993); 
AD  92-2 4-51. ^endment  39-8439  (57 
FR  60118,  Decgfiiber  18.  1992);  and  AD 
86-07-06,  amendment  39-5270  (51  FR 
10821.  March  31. 1986)].  In  some  cases 
where  the  structure  surrounding  the 
previously  stop-drilled  crack,  the  skin 
crack,  heat  discoloration,  or  wrinkle  is 
shown  by  service  history  to  be  ft^e  fi-om 
cracks  and  corrosion,  continued  flight 
without  repair  of  these  items  may  have 
been  acceptable.  However,  in  light  of 
the  numerous  problems  associated  with 
the  strut  on  these  airplanes,  continued 
night  without  repair  of  previously  stop- 
drilled  cracks,  skin  cracks,  heat 
discoloration,  or  wrinkles  cannot  be 
allowed  in  the  case  of  this  AD  without 
compromising  the  continued 
operational  safety  of  the  affected 
airplanes.  However,  the  FAA  would 
consider  a  request  for  an  adjustment  of 
the  comphance  time,  in  accordance 
with  the  provision  of  paragraph  (g)  of 
this  AD,  provided  that  appropriate 
justification  accompanies  the  request. 

The  manufacturer  has  advised  that  it 
is  currently  developing  a  modification 
program  for  the  engine  strut  that  will 
positively  address  the  unsafe  condition 


addressed  by  this  AD.  Once  this 
modification  program  is  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FA.A  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  250  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  4  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  inspections  that  were  required 
previously  by  AD  87-04-21,  and 
retained  in  this  AD,  take  approximately 
4  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  that 
inspection  requirement  on  U.S. 
operators  is  estimated  to  be  $880,  or  * 
$220  per  airplane. 

The  new  inspections  that  will  be 
added  by  this  new  AD  action  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  new  inspection  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$880.  or  $220  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  U.S.C.  App.  r!54(al.  1421 
and  1423;  49  LLS.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5543  (52  FR 
3793.  February  6. 1987),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  3^9057,  to  read  as  follows: 

94-22-08  Boeing:  Amendment  39-9057. 
Docket  94-NM-3&-AD.  Supersedes  AD 
87-04-21,  Amendment  39-5543. 

Applicability:  Model  747  series  airplanes 
equipped  with  General  Electric  CF6  series 
engines,  certificated  in  any  categon,-. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  an  engine  due  to 
overheating  and  subsequent  cracking  of  the 
engine  strut,  accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-54-2091,  Revision  1.  dated 
October  22, 1984:  Prior  to  the  accumulation 
of  10,000  total  hours  time-in-service,  or 
within  the  next  7^/i  months  after  March  13. 
1987  (the  effective  date  of  AD  87-04-21, 
Amendment  39-5543),  whichever  occurs 
later,  perform  a  visual  inspection  to  detect 
cracks  of  the  strut  skin  in  the  area  of  the 
precooler  exhaust  vent  on  the  inboard  and 
outboard  struts  of  Group  1  airplanes,  and  on 
the  outboard  struts  of  Group  2  airplanes,  as 
defined  in  the  service  bulletin,  in  accordance 
with  Boeing  Service  Bulletin  747-54-2091, 
Revision  1,  dated  October  22, 1984:  Revision 
2.  dated  March  24, 1988;  Revision  3,  dated 
July  27, 1989;  Revision  4.  dated  December  14, 
1989;  or  Revision  5,  dated  April  26, 1990. 
After  the  effective  date  of  this  AD,  the 
inspection  shall  be  accomplished  in 
accordance  with  paragraph  (b)  of  this  AD. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  15 
months,  until  the  inspection  required  by 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable, 
is  accomplished. 
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(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  FAA- 
approved  data,  and  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  15 
months,  until  the  inspection  required  by 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable, 
^  is  accomplished. 

(b)  For  airplanes  on  which  a  frame  stiffener 
and  a  skin  doubler  have  not  been  installed 
during  production  or  in  accordance  with 
Boeing  Service  Bulletin  747-54-2091. 
Revision  1,  dated  October  22, 1984;  Revision 
2,  dated  March  24, 1988:  Revision  3,  dated 
July  27, 1989;  Revision  4,  dated  December  14, 
1989;  or  Revision  5,  dated  April  26, 1990: 
Perform  a  visual  inspection  to  detect  cracks, 
heat  discoloration,  or  wrinkles  of  the  strut 
skin  and  internal  structure  in  the  area  of  the 
precooler  exhaust  vent  from  nacelle  station 
(NAG  STA)  230  to  NAG  STA  286  on  the 
inboard  and  outboard  struts  of  Group  1 
airplanes  and  on  the  outboard  struts  of  Group 
2  airplanes,  in  accordance  with  the 
inspection  procedures  described  in  Figure  3 
of  Boeing  Service  Bulletin  747-54-2091, 
Revision  5.  dated  April  26. 1990;  at  the  time 
specified  in  paragraph  (bKl)  or  (b)(2)  of  this 
AD,  whichever  occurs  later.  Accomplishment 
of  this  inspection  terminates  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(1)  Prior  to  the  accumulation  of  10.000 
total  hours  time-in-service  on  the  airplane 
strut,  or  within  120  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later.  Or 

(2)  Within  12  months  after  the  immediately 
preceding  inspection  accomplished  in 
accordance  with  paragraph  (a)  of  this  AD. 


Note  1:  Paragraph  (b)  of  this  AD  specifies 
an  inspection  zone  that  is  expanded  beyond 
the  zone  described  in  Revision  5  of  the 
service  bulletin  to  cover  a  30-inch  width 
from  NAG  STA  230  to  NAG  STA  286. 

(c)  For  airplanes  on  which  a  frame  stiffener 
and  a  skin  doubler  have  been  installed 
during  production  or  in  accordance  with 
Boeing  Service  Bulletin  747-54-2091, 
Revision  1,  dated  October  22, 1984;  Revision 
2,  dated  March  24, 1988;  Revision  3,  dated 
July  27, 1989;  Revision  4,  dated  December  14, 
1989;  or  Revision  5.  dated  April  26, 1990: 
Within  120  days  after  the  effective  date  of 
this  AD,  perform  a  visual  inspection  to  detect 
cracks,  heat  discoloration,  or  wrinkles  of  the 
strut  skin  and  internal  structure  in  the  area 
of  the  precooler  exhaust  vent  from  the  edge 
of  the  doubler  to  NAG  STA  286  on  the 
inboard  and  outboard  struts  of  Group  1 
airplanes  and  on  the  outboard  struts  of  Group 
2  airplanes,  in  accordance  with  the 
inspection  procedures  described  in  Figure  3 
of  Boeing  Service  Bulletin  747-54-2091. 
Revision  5,  dated  April  26, 1990. 

Note  2:  Paragraph  (c)  of  this  AD  specifies 
an  inspection  zone  that  is  expanded  beyond 
the  zone  described  in  Revision  5  of  the 
service  bulletin  to  cover  a  30-inch  width 
^m  the  doubler  edge  to  NAG  STA  286. 

(d)  If  no  crack,  heat  discoloration,  or 
wrinkle  is  found  during  the  inspection 
required  by  paragraph  (b)  or  (c)  of  this  AD, 
repeat  that  inspection  thereafter  at  intervals 
not  to  exceed  15  months. 

(e)  If  any  crack,  heat  discoloration,  wrinkle, 
or  previously  stop-drilled  crack  is  found 
during  the  inspection  required  by  paragraph 
(bTor  (c)  of  this  AD,  prior  to  further  flight, 
repair  using  either  the  small  skin  doubler  and 


fi-ame  stiffener  or  the  large  skin  doubler  and 
fr^me  stiffener  specified  in  Boeing  Service 
Bulletin  747-54-2901,  Revision  5,  dated 
April  26, 1990,  in  accordance  with  that 
service  bulletin;  or  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Gertification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Thereafter, 
repeat  that  inspection  at  intervals  not  to 
exceed  15  months. 

(f)  Installation  of  a  frame  stiffener  and  a 
skin  doubler  referred  to  in  Boeing  Service 
Bulletin  747-54-2091  as  "terminating 
action"  does  not  constitute  terminating 
action  for  the  inspection  requirements  of  this 
AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Gertification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  the  following  Boeing  service  bulletins, 
which  contain  the  specified  effective  pages: 


Service  Bulletin  referenced  and  date 


747-54-2091,  Revision  1,  October  22,  1984 


747-64-2091,  Revision  2,  March  24,  1988 


747-54-2091.  Revision  3,  July  27.  1989  .., 


747-54-2091,  Revision  4,  December  14,  1989 


747-54-2091 ,  Revision  5,  April  26,  1990 


Page  num- 
ber 


1.3-12.. 

2.  13-20 

1.4-37.. 
2 


1-24.  26- 
36. 

25 

1-6 


6-24.  26- 
36. 

25 

1-38 


Revision 

level 
shown  on 

page 


1 


Original 

2 

Original 


Date  shown  on 
page 


October  22, 

1984. 
January  27, 

1984. 
March  31.  1988. 
January  27, 

1984. 
October  22, 

1984. 
July  27.  1989. 

March  31,  1988. 
Decemoer  14, 

1989. 
July  27,  1989. 

March  31.  1988. 
April  26,  1990. 


The  incorporation  by  reference  of  these 
documents  was  approved  by  the  Director  of 
the  Federal  R»?gister  in  accordance  with  5 
U.S.C  552(a)  and  1  GFR  part  51.  Gopies  may 
be  obtained  from  Boeing  Gommercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Gopies  may  be 
in.spected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

(j)  This  amendment  becomes  effective  on 
December  15, 1994. 


Issued  in  Renton,  Washington,  on  October 
25,1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorates  Aircraft  Certification  Service. 
|FR  Doc.  94-26874  Filed  11-14-94;  8:45  am) 
BILUNG  CODE  4llfr.13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-206-AD;  Amendment 
39-0060;  AD  94-22-10] 

Airworthiness  Directives;  de  Havilland 
Model  DHC-8-100  and  DHC-8-300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  E>OT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-8-100  and  DHC-e-300 
series  airplanes,  that  requires  a  revision 
to  the  Airplane  Flight  Manual  (AFM)  to 
advise  flight  crew  members  that  certain 
cockpit  indications  may  reveal  faulty 
.nnti-collision  strobe  light  units,  and  to 
provide  procedures  for  subsequent  flight 
crew  action.  This  amendment  also 
requires  a  modification  that  eliminates 
the  need  for  the  AFM  revision.  This 
amendment  is  prompted  by  reports  that 
the  function  of  the  proximity  switch 
electronics  unit  (PSEU)  may  be 
adversely  affected  during  operation  of 
the  white  anti-collision  lights.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  correct  operation  of 
the  PSEU  and  its  associated  systems. 
DATES:  Efi^ective  December  15. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1 Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Dtocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  New  York  Aircraft  Certification 
Office,  FAA,  Engine  and  Propeller 
Directorate,  181  South  Franklin  Avenue, 
room  202,  Valley  Stream,  New  York 
11581;  telephone  (516)  791-6427;  fax 
(516) 791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  certain  de 
Haviltend  Model  DHC-8-100  and  DHC- 
8-300  series  airplanes  was  published  in 
the  Federal  Register  on  APRIL  4, 1994 
(59  FR  15873).  That  action  proposed  to 
require  a  revision  to  the  Airplane  Flight 
Manual  (AFM)  to  advise  fii^t  crew 
members  that  certain  cockpit 
indications  may  reveal  faulty  anti- 
collision  strobe  light  units,  and  to 
provide  procedures  for  subsequent  flight 
crew  action.  It  also  proposed  to  require 
a  modification  that  eliminates  the  need 
for  the  AFM  revision. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

AJiother  commenter  requests  that  the 
proposal  be  revised  to  permit 
accomplishment  of  the  modification  in 
accordance  with  later  revisions  of  the 
referenced  service  bulletin  that  may  be 
approved  in  the  future  by  Transport 
Canada.  The  commenter  states  that  this 
would  allow  operators  to  use  the  most 
current  information  when  performing 
the  required  modification.  The  FAA 
does  not  concur.  To  include  the  phrase, 
"or  later  approved  revisions,"  in  an  AD 
when  referring  to  a  service  bulletin, 
violates  Office  of  the  Federal  Register 
(OFR)  regulations  regarding  approval  of 
materials  that  are  "incorporated  by 
reference"  in  rules.  In  general  terms, 
these  OFR  regulations  require  that  either 
the  service  document  contents  be 
published  as  part  of  the  actual  AD 
language,  or  that  the  service  document 
be  submitted  for  approval  bv  the  OFR  as 
"referenced"  material,  in  which  case  it 
may  be  only  referred  to  in  the  text  of  an 
AD.  The  AD  may  only  refer  to  the 
service  document  that  was  actually 
submitted  and  approved  by  the  OFR.for 
"incorporation  by  reference."  In  order 
for  operators  to  use  later  revisions  of  the 
referenced  document  (issued  after  the 
publication  of  the  AD),  either  the  AD 
must  be  revised  to  reference  the  specific 
later  revisions,  or  operators  must 
request  the  approval  of  them  as  an 
alternative  method  of  compliance  with 
this  AD  [under  the  provisions  of 
paragraph  (d)]. 

This  same  commenter  suggests  that 
the  proposal  be  revised  to  make  only  the 
replacement  of  the  power  supplies 
mandatory,  not  the  replacement  of  the 
strobe  light  assemblies.  The  commenter 
points  out  that  Modification  8/1273,  as 
would  be  required  by  proposed 
paragraph  (c).  requires  that  both  the 
currently-installed  strobe  light  assembly 
and  ppwer  supply  be  replaced  with  a 
Whelen  strobe  light  assembly  and  power 


supply.  The  commenter  states  that  (1) 
the  addressed  unsafe  condition  is 
known  to  be  caused  by  a  capacitor 
failure  in  the  Grimes  power  supply 
only,  not  in  the  Grimes  strobe  light 
assemblies;  and  (2)  the  Whelen  power 
supplies  work  in  conjunction  with  the 
Grimes  strobe  light  assemblies. 
Therefore,  the  commenter  reasons  that 
only  the  replacement  of  the  Grimes 
power  supply  is  necessary  to  correct  the 
unsafe  condition,  and  that  the 
replacement  of  the  light  assemblies 
should  be  at  the  operator's  discretion. 
The  FAA  does  not  concur.  Both  the 
Grimes  and  Whelen  anti-collision  light 
systems  (including  both  the  power 
supply  and  strobe  light  assembly)  are 
approved  under  individual  Technical 
Standard  Orders  (TSO).  for  which  de 
Havilland  has  compliance  data 
approved  only  for  the  installation  of 
each  as  an  individual  system;  currently, 
there  is  no  compliance  data  approved 
for  installation  of  a  "mixed  system" 
(i.e.,  Whelen  power  supplies  with 
Grimes  strobe  light  assemblies,  or  vice 
versa).  In  light  of  this,  the  FAA  has 
determined  that  the  complete  Grimes 
system  (including  both  the  power 
supply  and  the  strobe  light  assembly) 
must  be  replaced  with  a  complete 
Whelen  system. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  74  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  16 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  for  installation  of 
Modification  8/1273  at  all  three 
locations  will  cost  approximately  $1,397 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $168,498,  or 
$2,277  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  reqiiirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
oil  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
be€i\  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Am«id«d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-22-10  de  HaviUand,  Inc.:  Amendment 
39-9060.  Docket  93-NM-206-AD. 

Applicability:  Model  DHC-8-102.  -103, 
-302,  and  -311  series  airplanes,  serial 
numbers  003  through  214  inclusive;  on 
which  Modification  8/1273  (as  described  in 
de  Havilland  Service  Bulletin  S/B  No.  8-33- 
19.  Revision  A',  dated  May  31. 1993)  has  not 
been  accomplished;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  correct  operation  of  the 
proximity  switch  electronics  unit  (PSEU)  and 
its  associated  systems,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"The  electrical  power  supplies  for  the 
white  anti-collision  lights  may  fail  and  cause 
the  following  abnormalities: 


— flashing  of  the  landing  gear  green  locked 

down  advisory  lights  during  cruise: 
— fluctuation  of  cabin  pressurization  rate 

needle  during  cruise;  and 
— retraction  and  extension  of  roll  and  ground 

spoilers  during  ground  operation. 

The  failure  may  also  result  in  loss  of  nose 
landing  gear  steering  subsequent  to  landing, 
and  loss  of  wheel  brakes  below  35-40  knots. 

If  any  of  these  abnormal  indications  are 
observed,  select  A/COL  light  switch-RED. 
Leave  the  switch  in  this  position  for  the 
remainder  of  the  flight." 

(b)  If  the  flight  crew  reports  theoccurrence 
of  any  of  the  cockpit  indications  stated  in 
paragraph  (a)  of  thisSiD:  Prior  to  the  next 
flight,  perform  the  maintenance  procedures 
to  confirm  and  isolate  the  faulty  power 
supply  unit,  in  accordance  with  paragraph 
III.,  Part  B,  Accomplishment  Instructions  of 
de  Havilland  Alert  Service  Bulletin  S.B.  A8- 
33-33,  dated  May  31, 1993. 

(1)  If  any  power  supply  unit  is  determined 
to  be  faulty,  prior  to  harther  flight,  replace  the 
unit  with  a  new  or  serviceable  "Grimes"  unit 
or  a  new  "Whelen"  system  in  accordance 
with  the  alert  service  bulletin. 

(2)  If  the  specific  unit  causing  the  faults 
cannot  be  determined,  prior  to  further  flight, 
replace  all  three  units  with  new  or 
serviceable  "Grimes"  units  or  a  new 
"Whelen"  system  in  accordance  with  the 
alert  service  bulletin.  Installation  of  a  new 
"Whelen"  system  at  all  three  locations 
constitutes  terminating  action  for  the 
requirements  of  this  AD,  and  after 
installation,  the  AFM  revision  required  by 
paragraph  (a)  of  tHis  AD  may  be  removed. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD.  install  Modification  8/1273 
(which  entails  replacement  of  the  existing 
anti-collision  strobe  lights,  brackets,  and 
power  supplies  with  the  "  'Whelen'  Anti- 
Collision  Strobe  Light  System")  at  all  three 
locations,  in  accordance  with  de  Havilland 
Service  Bulletin  S/B  No.  8-33-19,  Revision 
"A",  dated  May  31. 1993.  Following 
installation,  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  ANE-170, 
FAA,  Engine  and  Projjeller  Directorate;' 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  IfKation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  de  Havilland  Alert  Service  Bulletin  SB. 
A8-33-33.  dated  May  31, 1993;  and  de 
Havilland  Service  Bulletin  S/B  No.  8-33-19. 
Revision  "A",  dated  May  31 .  1993;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
FAA,  Engine  and  Projjeller  Directorate,  New 
York  Aircraft  Certification  Office.  181  South 
Franklin  Avenue,  Room  202,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
December  15, 1994. 

Issued  in  Renton,  Washington,  on  October 
26, 1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
!FR  Doc.  94-27051  Filed  11-14-94;  8:45  am) 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-61-AD;  Amendment 
39-9063;  AD  94-23-01] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes, 
that  currently  requires  inspection  of  the 
wing  rear  spar  lower  cap  aft  tang 
fastener  and  the  wing  trailing  edge 
access  door  sill  to  detect  fatigue 
cracking,  and  repair,  if  necessary.  This 
amendment  requires  installation  of  a 
crack  preventative  modification  of  the 
wing  rear  spar  lower  cap,  and  follow-on 
inspections.  This  amendment  is 
prompted  by  reports  of  additional 
cracking  found  in  the  current  inspection 
area.  The  actions  specified  by  this  AD 
are  intended  to  prevent  propagation  of 
cracks  in  the  subject  area,  which  could 
compromise  the  structural  integrity  of 
the  airplane.  V* 

DATES:  Effective  December  15, 1994. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15,  1994. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Ser\'ice 
Bulletin  A57-123,  dated  July  25, 1991, 
listed  in  the  regulations  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  23, 1991  (56  FR 
50650,  October  8,  1991). 
ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 


from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Administrative 
support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA.  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer.  Airframe  Branch.  ANM-120L,  / 
Los  Angeles  Aircraft  Certification  / 

Office,  FAA,  Transport  Airplane     <*""/ 
Directorate,  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  91-21-05, 
amendment  39-8052  (56  FR  50650. 
October  8, 1991),  which  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10  series  airplanes  was  published  in  the 
Federal  Register  on  July  22, 1994  (59  FR 
37443).  That  action  proposed  to  require 
installation  of  a  crack  preventative 
modification  of  the  wing  rear  spar  lower 
cap,  and  follow-on  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  282  Model 
DC-10  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  175  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  currently  required  inspections 
take  approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  current  inspection  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $84,000,  or  $480  per  airplane,  per 
inspection. 

liie  modification  will  take 
approximately  12  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
SfiO  per  work  hour.  Required  parts  wilf 


cost  between  $3,730  and  $6,730  per 
airplane,  depending  upon  the  airplane 
model.  Based  on  these  figures,  the  total 
cost  impact  of  the  modification 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  between 
$4,450  and  $7,450  per  airplane. 

The  post-modification  inspections 
will  take  approximately  12  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  post-modification 
inspection  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$126,000,  or  $720  per  airplane,  per 
inspection. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  hereirt  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
beefti^repared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  if  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-23-01  McDonneU  Douglas:  Amendment 
39-9063.  Docket  94-NM-51-AD. 
Supersedes  AD  91-21-05,  Amendment 
39-8052. 

Applicability:  Model  DC-lO-io,  -lOF,  and 
-15  series  airplanes,  fuselage  numbers 
through  379  inclusive:  and  Model  DC-lQ-30. 
-30F,  and  -40  series  airplanes,  fuselage 
numbers  through  275  inclu^  .ve.  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  structural  integrity  of  these 
airplanes,  accomplish  the  following: 

(a)  Except  as  provided  in  paragraphs  (b) 
through  (e)  of  this  AD.  prior  to  the 
accumulabon  of  7,000  total  landings  or 
within  30  days  after  October  23,  1991  (the 
effective  date  of  AD  91-21-05,  amendment 
39-8051),  whichever  occurs  later,  conduct 
the  initial  inspections  specified  in  either 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AD. 

(1)  Conduct  an  eddy  current  inspection  of 
the  wing  rear  spar  lower  cap  aft  tang,  and  a 
dye  penetrant  inspection  of  the  wing  trailing 
edge  access  door  sill  located  between 
Xo„=4t  7.000  and  X<«=424.000.  in  accordance 
with  Option  III  of  McDonnell  Douglas  Alert 
Service  Bulletin  A57-123.  dated  )uly  25. 
1991.  or  Revision  1,  dated  June  8, 1993.  In 
addition,  within  1,500  landings  after 
performing  the  eddy  current  and  dye 
penetrant  inspections,  conduct  the 
inspections  specified  in  either  paragraph 
(a)(2)  or  (a)(3)  of  this  AD.  and  repeat  them 
thereafter  as  indicated.  Or 

(2)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spai  lower  cap 
aft  tang  fastener  holes,  and  a  dye  peneUant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 

Xo„=41 7.000  and  Xo„=424.000.  in  accordance 
with  Option  II  of  McDonnell  Douglas  Alert 
Service  Bulletin  A57-123,  dated  )uly  25, 
1991,  or  Revision  1,  dated  June  8, 1993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1.900  landings  until 
the  modification  required  bv  paragraph  (g)  of 
this  AD  is  accomplished.  Or 

(3)  Conduct  an  eddy  current  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  tang 
fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 
Xo„=417.000  and  Xo„  =424.000,  in  accordance 
with  Option  I  of  McDonnell  Douglas  Alert 
Service  Bulletin  A57-123.  dated  July  25, 
1991,  or  Revision  1.  dated  June  8, 1993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  3.300  landings  until 
the  modification  required  by  paragraph  (g)  of 
this  AD  is  accomplished. 
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(b)  The  r^^quirements  of  paragraph  (c)  of 
this  AD  api^ly  to  airplanes  on  which  both  of 

'  the  following  actions  have  been 
accomplished: 

(1)  A  dye  penetrant  inspection  of  the  wing 
trailing  edge  access  door  sill  located  between 
stations  Xon=41 7.000  and  Xof,=422.000  has 
been  accomplished  prior  to  October  23, 1991, 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  57-61,  Revision  2,  dated 
August  15, 1990;  and 

(2)  An  eddy  current  inspection  of  the  wing 
rear  spar  lower  cap  aft  tang  has  been 
accomplished  prior  to  October  23, 1991,  per 
DC-10  Supplemental  Inspection  Document, 
Principal  Structural  Element  (PSE)  57.10.007 
and  57.10.008,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  57-61, 
Revision  2,  dated  August  15, 1990. 

(c)  For  airplanes  specified  in  paragraph  (b) 
of  this  AD:  Conduct  the  initial  inspections 
specified  in  either  paragraph  (c)(1)  or  (c)(2) 
of  this  AD  within  1,500  landings  after 
accomplishing  the  inspections  (dye  penetrant 
and  eddy  current)  specified  in  paragraph  (b) 
of  this  AD,  or  within  30  days  after  October 
23, 1991,  whichever  occurs  later. 

(1)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spar  lower  cap 
aft  tang  fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 
Xon^417.000  and  X«r.=424.000,  in  accordance 
with  Option  II  of  McDonnell  Douglas  Alert 
Service  Bulletin  A57-123,  dated  July  25. 
1991,  or  Revision  1,  dated  June  8, 1993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1.900  landings  until 
the  modification  required  by  paragraph  (g)  of 
this  AD  is  accomplished.  Or 

(2)  Conduct  an  eddy  current  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  tang 
fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 
Xon=417.000  and  Xon=424.000,  in  accordance 
with  Option  I  of  McDonnell  Douglas  Alert 
Service  Bulletin  A57-123,  dated  July  25, 
1991,  or  Revision  1.  dated  June  8, 1993. 
Repeat  the^se  inspections  thereafter  at 
intervals  not  to  exceed  3.300  landings  until 
the  mr;il:fu  ation  required  by  paragraph  (g)  of 
this  AD  i.v  accomplished. 

(d)  The  requirements  of  paragraph  (e)  of 
this  AD  apply  to  airplanes  on  which  both  of 
the  following  actions  have  been 
accomplished: 

(1)  A  dye  penetrant  inspection  of  the  wing 
trailing  edge  access  door  sill  located  between 
stations  Xo,,=41 7.000  and  Xor.=422.000  has 
been  accomplished  prior  to  October  23, 1991, 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  57-61.  Revision  2,  dated 
August  15. 1990:  and 

(2)  An  eddy  current  inspection  of  the  wing 
roar  spar  lower  cap  aft  tang  fastener  holes 
located  between  stations  Xors=417.000  and 
Xo,^=422.000  has  been  accomplished  prior  to 
October  23. 1991.  per  DPS  4.735-9.  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  57-61.  Revision  2,  dated  August  15, 
1990. 

((0  For  airplanes  specified  in  paragraph  (d) 
of  this  AD:  Conduct  the  initial  inspections 
s}>ecified  in  either  paragraph  (e)(1)  or  (e)(2) 
of  this  AD  within  3.300  landings  after  the 


accomplishment  of  the  inspection  specified 
in  paragraph  (d)(1)  of  this  AD,  or  within  30 
days  after  October  23, 1991,  whichever 
occurs  later. 

(1)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spar  lower  cap 
aft  tang  fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 
XorN=417.000  and  Xo„=424.000,  in  accordance 
with  Option  II  of  McDonnell  Douglas  Alert 
Service  Bulletin  A57-123,  dated  July  25. 
1991,  or  Revision  1.  dated  June  8, 1993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1,900  landings  until 
the  modification  required  by  paragraph  (g)  of 
this  AD  is  accomplished.  Or 

(2)  Conduct  an  eddy  current  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  tang 
fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 
Xor>=417.000  and  Xon=424.000,  in  accordance 
with  Option  I  of  McDonnell  Douglas  .Alert 
Service  Bulletin  A57-123.  dated  July  25, 
1991,  or  Revision  1,  dated  June  8, 1993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  3.300  landings  until 
the  modification  required  by  paragraph  (g)  of 
this  AD  is  accomplished. 

(f)  If  any  crack(s)  is  found  during  any 
inspection  conducted  in  accordance  with 
paragraphs  (a)  through  (e)  of  this  AD,  prior 
to  further  flight,  repair  in  a  manner  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  FAA,  Transport 
Airplane  Directorate. 

(g)  Prior  to  the  accumulation  of  10.000  total 
landings,  or  within  5  years  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
accomplish  the  crack  preventative 
modification  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  57-123.  dated  June 
8. 1993.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  inspection  requirements  of  paragraphs 
(a)  through  (e)  of  this  AD. 

(h)  Prior  to  the  accumulation  of  10.000 
total  landings  after  the  accomplishment  of 
the  crack  preventative  modification  required 
by  paragraph  (g)  of  this  AD.  conduct  an 
inspection  of  the  wing  rear  spar  lower  cap  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  57-123.  dated  June  8, 1993.  Repeat 
this  inspection  thereafter  in  accordance  with 
the  following  schedule.  Any  crack(s)  found 
during  any  inspection  required  by  this 
paragraph  must  be  repaired,  prior  to  further 
flight,  in  accordance  with  a  method  approved 
by  the  Manager.  Los  Angeles  ACO,  FAA, 
Transport  Airplane  Directorate. 

(1)  For  Model  DC-10-10,  -lOF.  and  -15 
series  airplanes:  Repeat  the  inspection  at 
intervals  not  to  exceed  4.550  landings. 

(2)  For  Model  DC-10-30  and  -30F  series 
airplanes:  Repeat  the  inspection  at  intervals 
not  to  exceed  2.810  landings. 

(3)  For  Model  EXi;-10-40  series  airplanes: 
Repeat  the  inspection  at  intervals  not  to 
exceed  3,400  landings. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Lfjs 
Angeles  ACO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 


requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

())  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(k)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  A57-123.  Revision  1.  dated  June  8, 
1993;  McDonnell  Douglas  Service  Bulletin 
57-123.  dated  June  8, 1993;  and  McDonnell 
Douglas  Service  Bulletin  57-61,  Revision  2, 
dated  August  15, 1990.  The  incorporation  by 
reference  of  McDonnell  Douglas  Alert  Service 
Bulletin  57-61.  dated  July  25. 1991.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  Part  51  as  of  October  23. 
1991  (56  FR  50650,  October  8. 1991).  The 
incorporation  by  reference  of  the  remainder 
of  the  service  documents  listed  above  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90801- 
1771,  Attention;  Business  Unit  Manager. 
Technical  Administrative  support,  Dept.  L51 
M.C.  2-98.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA.  Los  Angeles  ACO,  Transport 
Airplane  Directorate,  3229  East  Spring  Street. 
Long  Beach.  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

(I)  This  amendment  becomes  effective  on 
December  15, 1994. 

Issued  in  Renton,  Washington,  on 
November  1. 1994. 
S.  R.  MiUer,       ^ 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-27473  Filed  11-14-94;  8:45  ami 

BILLING  COOe  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-62-AD;  Amendment 
39-9064;  AD  94-23-02] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-30  and  -30F 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration, DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-30  and  -30F 
series  airplanes,  that  requires 
replacement  of  cargo  door  latch  spool 
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f  tting  attach  bolts  fabricated  from  H-11 
sjteel  with  Inconei  bolts.  This 
amendment  is  prompted  by  a  report  of 
a  broken  latch  spool  fitting  attach  bolt 
found  on  a  cargo  door  on  a  Model 
DC-9  series  freighter  airplane.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent  opening 
of  a  cargo  door  while  the  airplane  is  in 
flight,  and  subsequent  loss  of 
pressurization  and  reduced 
controllability  of  the  airplane. 
DATES:  Effective  December  15, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support.  Dept.  LSI,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland.  Aerospace 
Engineer,  Airframe  Branch,  ANM-121L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street.  Long 
Beach,  California  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
iaclude  an  airworthiness  directive  (AD) 
that  is  appUcable  to  eight  specific 
McDonnell  Douglas  Model  DC-10-30 
and  -30F  series  airplanes,  was 
published  in  the  Federal  Register  on 
Jaly  21, 1994  (59  FR  37183).  That  action 
proposed  to  require  replacement  of 
cargo  door  latch  spool  fitting  attach 
bolts  fabricated  from  H-11  steel  with 
Inconei  bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rile. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
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safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed.  There 
are  approximately  8  Model  DC-10  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
6  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  86  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $10,682  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $95,052.  or 
$15,842  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Adoption  of  the  Amendment 
List  of  Subjects  in  14  CFR  Part  39 


Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S'C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-23-02  McDonneU  Douglas:  Amendment 
39-9064.  Docket  94-.\'.M-€2-AD. 
Applicability:  Model  DC-10-30  and  -30F 
series  airplanes  having  fuselage  numbers  409 
412.  416.  419.  422.  433.  434.  and  435, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  opening  of  a  cargo 
door  wrhjle  the  airplane  is  in  flight,  and 
subsequent  loss  of  pressurization  and 
reduced  contixdlability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  2  years  after  the  effective  date 
of  this  AD.  replace  all  H-li  cargo  door  latch 
spool  fitting  attach  bolts  with  Inconei  bolts, 
in  accordance  with  .McDonnell  Douglas  DC- 
10  Alert  Service  Bulletin  A52-212.  Revision 
4,  dated  November  3. 1993. 

Cb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FA.^.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  InformaUon  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACQ.' 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-10 
Alert  Ser\'ice  Bulletin  A52-212,  Revision  4. 
dated  November  3, 1993.  This  incor.-.o.-^tion 
by  reference  was  approved  bv  the  Di.-ector  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long  Beach. 
California  90801-1771.  Attention:  Business 
Unit  Manager.  Technical  Administrative 
Support,  Dept.  LSI,  M.C.  2-98.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Su«et.  Long  Beach. 
California:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
December!  5. 1994.  • 
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Issued  in  Ronton,  Washington,  on 
November  1.1994. 

S.  R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Dor.  94-27474  Filed  11-14-94;  8:45  ami 

ertUNG  CODE  4910-13-U 

14  CFR  Part  93 

[Docket  No.  27834;  Amdt  No.  93-71] 

High  Density  Airports;  Slot  Use  and 
Less  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  llie 
F.aierdl  .Avidtion  Regulations  pertaining 
to  the  slot  use  and  loss  provisions  for  air 
carrier  and  commuter  operator  slots 
{i.e.,  instrument  flight  rules  (IFR)  takeoff 
and  landing  reservations)  at  John  F. 
Kennedy  Internationa!  Airport  (JFK), 
LaGuardia  .\irport.  O'Hare  International 
Airport  (OHare),  and  Washington 
National  Airport.  This  action  codifies 
the  agency's  historical  practice  of 
treating  as  ysed  any  slot  held  but  not 
actually  operated  on  Thanksgiving  Day, 
the  Friday  following  Thanksgiving  Day, 
and  the  period  from  December  24 
through  the  first  Saturday  in  January. 
The  amendment  will  permit  carriers  and 
commuters  to  choose  which  flights  to 
operate  at  any  of  the  High  Density  Rule 
airports  during  certain  days  of  the 
winter  holiday  season  without 
jeopardizing  the  status  of  the  slots  under 
the  "use  or  lose"  requirement. 
EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  R.  Lane,  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  number  (202)  267-3491. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  amendment  or  docket 
number. 

Background 

The  High  Density  Traffic  Airport  Rule 
or  "High  Density  Rule."  14  CFR  in  part 
93,  subpart  K,  was  promulgated  in  1969 
to  reduce  delays  at  five  congested 


airports:  JFK.  LaGuardia.  O'Hare, 
Washington  National,  and  Newark 
International  (33  FR  17896;  December  3, 
1968).  The  regulation  limits  the  number 
of  IFR  operations  at  each  airport,  by 
hour  or  half  hour,  during  certain  hours 
of  the  day.  It  provides  for  the  allocation 
to  carriers  of  operational  authority,  or  a 
"slot",  for  each  IFR  landing  or  takeoff 
during  a  specific  30-  or  60-minute 
period.  The  restrictions  were  lifted  at 
Newark  in  the  early  1970's. 

On  July  28, 1994,  the  FAA  published 
a  Notice  of  Proposed  Rulemaking 
proposing  to  exempt  certain  holidays 
from  being  included  in  the  bimonthly 
calculations  for  slot  use  (59  FR  38508). 
Traditionally,  air  carriers  and 
commuters  reduce  their  scheduled 
operations  on  the  following  holidays: 
Thanksgiving  Day.  the  Friday  following 
Thanksgiving  Day,  Christmas  Day,  and 
New  Year's  Day.  Since  De{;ember  1986, 
commuter  slot  operators  have  been 
allowed  to  discontinue  temporarily  the 
use  of  slots  for  Thanksgiving  Day,  the 
Friday  following  Thanksgiving  Day,  and 
the  period  from  December  24  through 
the  first  Saturday  in  January  of  the  new 
year.  This  policy  was  extended  to  air 
carrier  operators  for  the  1993  holiday 
season. 

Discussion  of  Comments 

The  comment  period  closed  on 
September  26, 1994,  with  six  comments 
filed.  Comments  were  filed  by  two 
associations,  three  air  carriers,  and  the 
Port  Authority  of  New  York  and  New 
Jersey  (PONYNJ). 

The  Regional  Airline  Association 
(RAA),  USAir  Shuttle,  and  the  PONYNJ 
fully  support  the  amendment  as 
proposed.  The  Airline  Transport 
Association  (ATA)  supported  the 
proposal,  but  recommended  a 
modification.  ATA  requested  that  the 
time  period  for  waiving  the  "use-or- 
lose"  provisions  be  extended  from  the 
proposed  date  of  January  2  to  the  first 
Saturday  in  January.  ATA  supported  its 
recommendation  by  stating  that  certain 
travel  patterns  at  holidays  relate  more 
directly  to  weekends  than  tliey  do  to 
specific  calendar  dates,  particularly 
.  return  travel  dates.  ATA  stated  that  if 
January  2  falls  on  a  Thursday,  typically 
travelers  will  seek  to  incorporate  the 
adjoining  weekend  period  into  their 
holiday  vacation  schedules.  ATA  argued 
that  as  a  result  of  the  above,  travel 
demand  on  the  Friday  and  Saturday  will 
continue  to  "reflect  dramatically 
reduced"  levels.  ATA  contended  that 
without  extending  the  waiver  period 
through  the  first  weekend  in  January, 
the  problem  of  forced  inefficient 
operations  will  continue  to  exist  5  years 
out  of  every  7  years.  USAir  and 


American  Airlines  supported  the 
proposed  amendment  with  the 
incorporation  of  ATA's  modification. 

ATA.  USAir.  and  American  Airlines 
also  raised  several  other  issues,  such  as 
adoption  of  a  5-day  (Monday-Friday)  80 
percent  "use-or-lose"  rule,  and  the 
return  of  weekend  slots  to  air  carriers 
that  had  previously  returned  the 
weekend  slots  to  the  FAA  because  of  the 
80%  "use-or-lose"  requirement.  These 
issues  are  beyond  the  scope  of  this 
rulemaking  and  are  more  appropriately 
addressed  in  Docket  No.  27664,  which 
includes  a  comprehensive  review  of  the 
HDR.  We  have  included  a  copy  of 
ATA's,  USAir's,  and  Amyncan  Airline's 
comments  in  that  Docket  for  further 
consideration. 

The  FAA  finds  persuasive  ATA's 
argument  to  extend  to  the  first  Saturday 
in  January  the  period  for  which  the 
"use-or-lose"  requirement  is  waived. 
The  FAA  agrees  that  the  potential  for 
travelers  to  include  the  ad;oi;ung 
weekend  into  holiday  Irnvyj  plans  is 
great,  and  this  potential  iiicr^?ases  the 
closer  the  holiday  falls  to  the  weekend. 
Therefore,  the  FAA  has  modified  the 
original  proposal  to  exteiid  tht-  r  Iterted 
time  period  from  December  24  through 
the  first  Saturday  in  Janr.arv- 

The  FAA  has  determined  that  tliis 
amendment  will  not  result  in  any 
additional  flights  or  cap^fcity  at  the  four 
High  Density  Traffic  Airports.  This 
amendment  is  in  the  public  interest 
because  it  will  permit  air  carrier  and 
commuter  operators  to  choose  which 
flights  to  operate  during  the  winter 
holiday  season  with  out  jeopardizing 
the  status  of  the  slots  under  the  "use  or 
lose"  requirement. 

Good  Cause  Justification  for  Effective 
Date  Less  Than  30  Days  After 
Publication 

This  amendment  is  being  adopted  less 
than  30  days  after  publication  because 
delay  could  have  a  significant  economic 
impact  on  airlines  without  increasing 
the  level  of  safety.  In  this  case,  the 
regulation  affects  flights  on 
Thanksgiving  Day,  the  Friday  following 
Thanksgiving  Day,  and  the  period  from 
December  24  through  the  first  Saturday 
in  January.  Therefore,  the  FAA  finds 
that  good  cause  exists  under  §  553(d)(3) 
of  the  Administrative  Procedure  Act  for 
the  regulation  to  be  effective  in  less  than 
30  days. 

Regulatory  Evaluation 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  The  costs  and 
benefits  associated  with  this 


amendment  to  part  93  of  the  Federal 
Aviation  Regulations  (FAR)  are  shown 
below. 

.  benefits 

This  amendment  will  permit  air 
Carrier  and  commuter  operators  to  not 
operate  certain  flights  at  any  of  the  High 
Density  Rule  airports  during  certain 
days  of  the  winter  holiday  season  but  to 
still  count  those  flights  toward  their  slot 
usage  requirement.  The  benefits  will  be 
primarily  cost  savings  to  the  airlines. 

Costs 

This  rule  will  not  result  in  any  added 
costs  to  the  affected  air  carriers.  The 
FAA  specifically  requested  comments 
on  the  issue  that  fewer  landings  at  the 
airports  affected  by  this  rulemaking 
could  result  in  reduced  airport  revenues 
derived  from  landing  fees.  No  comments 
were  received  concerning  this  issue. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
-unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA 
estimates  that  no  small  entity  would 
incur  incremental  compliance  costs. 
Therefore,  the  FAA  has  determined  a 
regulatory  flexibility  analysis  is  not 
necessary. 

International  Trade  Impact  Assessment 

The  amendment  will  neither  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  have  an  effect  on  the 
sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
amendment  will  neither  impose  costs 
on  aircraft  operators  nor  on  U.S.  or 
foreign  aircraft  manufacturers. 

Federalism  Implications 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibili  .es  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  regulation  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

This  amendment  provides  for  no 
changes  to  the  required  reporting  of 
information  by  air  carrier  and  commuter 
operators  to  the  FAA.  Under  the 


requirements  of  the  Federal  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  information  collection  provisions  of 
subpart  S  through  August  31. 1995. 
0MB  Approval  Number  2120-0524  has 
been  assigned  to  subpart  S. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  significant  under 
Executive  Order  12286.  In  addition,  the 
FAA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered  a 
significant  rule  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  A  final  regulatory  evaluation  of 
the  regulation,  including  a  final 
Regulatory  Flexibility  Determination 
and  International  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  part  93 

Air  traffic  control.  Airports. 
Navigation  (air).  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  the  FAA 
amends  part  93  of  the  Federal  Aviation 
Regulations  (14  CFR  part  93)  as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 

RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1302. 1303. 1348. 
1354(a).  1421(a),  1424.  2451  et  seq.;  49  U.S  C 
106(g). 

2.  In  §  93.227.  paragraph  (a)  is  revised 
and  a  new  paragraph  (l)  is  added  to  read 
as  follows: 

§93.227    Slot  use  and  loss. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c).  (d).  (g).  and  (I)  of  this  section, 
any  slot  not  utilized  80  percent  of  the 
time  over  a  2-month  period  shallbe 
recalled  by  the  FAA 
***** 

(1)  The  FAA  will  treat  as  used  any  slot 
held  by  a  carrier  at  a  High  Density 
Traffic  Airport  on  Thanksgiving  Day. 
the  Friday  following  Thanksgiving  Day, 


and  the  period  from  December  24 
through  the  first  Saturday  in  January. 
***** 

Issued  in  Washington,  DC  on  November  9 
1994. 

David  R.  Hinson, 

Administrator. 

[FR  Doc.  94-28303  Filed  11-10-94;  2:01  pm] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  175 
rr.D.  (94-«8)] 

Decision  Follovi^ing  a  Petition  by 
Domestic  Interested  Parties 
Concerning  the  Location  and  Method 
of  Country  of  Origin  Marking  for 
Imported  Cast  Iron  Soil  Pipes 

agency:  U.S.  Customs  Ser\ice. 
Department  of  Treasury. 
ACTION:  Final  interpretative  rule. 


SUMMARY:  This  document  gives  notice 
that  Customs  has  made  a  determination 
pursuant  to  a  petition  filed  by  domestic 
interested  parties  that  cast  iron  soil 
pipes  like  the  samples  submitted  to 
Customs  and  that  are  subject  to  the 
requirements  of  section  304(c).  Tariff 
Act  of  1930,  as  amended,  are  not  legibly 
marked  in  a  conspicuous  location  to 
indicate  their  country  of  origin  by  die 
stamping  the  letters  covered  by  tar  at  the 
edge  or  Up  of  the  pipe. 
EFFECTIVE  DATE:  The  marking 
requirements  set  forth  in  this  decision 
for  cast  iron  soil  pipe  shall  become 
effective  as  to  merchandise  entered  or 
withdrawn  from  warehouse  or 
consumption  December  15. 1994.  After 
that  date,  cast  iron  sc  1  pipe  like  the 
sample  submitted  to  Customs  pursuant 
to  this  petition  entered  for  consumption 
or  withdrawn  from  warehouse  for 
consumption  and  not  marked  to 
indicate  their  country  of  origin 
consistent  with  this  decision  and  other 
marking  requirements  of  the  Tariff  Act 
and  Customs  Regulations  shall  be 
assessed  marking  duties. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dinerstein.  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service, 
(202) 482-7010. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1304)  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  imported  into  the  U.S. 
shall  be  marked  in  a  conspicuous  place 
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as  legibly,  indelibly,  and  permanently  as 
the  nature  of  the  article  (or  container) 
will  permit,  in  such  a  manner  as  to 
indicate  to  the  ultimate  purchaser  in  the 
U.S.  the  English  name  of  the  country  of 
origin  of  the  article.  Congressional 
intent  in  enacting  19  U.S.C.  1304  was 
that  the  ultimate  purchaser  should  be 
able  to  know  by  an  inspection  of  the 
marking  on  the  imported  goods  the 
country  of  which  the  goods  is  the 
product. 

Part  134,  Customs  Regulations  (19 
CFR  Part  134),  implements  the  country 
of  origin  marking  requirements  and 
exceptions  of  19  U.S.C.  1304.  As 
provided  in  section  134.41,  Customs 
Regulations  (19  CFR  134.41),  the 
country  of  origin  marking  is  considered 
to  be  conspicuous  if  the  ultimate 
purchaser  in  the  U.S.  is  able  to  find  the 
marking  easily  and  read  it  without 
strain. 

Section  207  of  the  Trade  and  Tariff 
Act  of  1984,  (Pub.  L.  98-573),  amended 
19  U.S.C.  1304  to  require,  without 
exception,  that  all  pipe,  tube,  and  pipe 
fittings  of  iron  or  steel  be  marked  to 
indicate  the  proper  country  of  origin  by 
means  of  die  stamping,  cast-in-mold 
lettering,  etching,  or  engraving.  19 
U.S.C.  1304(c).  In  1986.  Congress 
enacted  Public  Law  99-514  which 
amended  19  U.S.C.  1304(c)  to  authorize 
alternative  methods  of  marking  if. 
because  of  the  nature  of  an  article,  it  is 
technically  or  commercially  infeasible 
to  mark  by  one  of  the  four  prescribed 
methods.  The  amendment,  codified  at 
19  U.S.C.  1304(c)(2),  provided  that  in 
such  case,  "the  article  may  be  marked 
by  an  equally  permanent  method  of 
marking  such  as  paint  stenciling  or  in 
the  case  of  small  diameter  pipe,  tube, 
and  fittings,  by  tagging  the  containers  or 
bundles." 

On  December  8, 1993,  as  part  of  the 
North  American  Free  Trade  Agreement 
("NAFTA")  Implementation  Act, 
Congress  again  amended  the  country  of 
origin  marking  provisions  on  pipe. 
Public  Law  No.  103-182.  Section  207(a) 
of  the  Act  revised  the  requirements  for 
marking  the  country  of  origin  for  pipes 
of  iron,  steel,  or  stainless  steel  by  adding 
a  fifth  acceptable  statutory  method  of 
marking,  continuous  paint  stenciling.  In 
addition,  19  U.S.C.  1304(c)(2)  was 
amended  by  eliminating  the  reference  in 
the  statute  which  indicated  that  paint 
stenciling  was  an  example  of  an  equally 
permanent  method  of  marking  that 
could  be  used  if  it  was  technically  or 
commercially  infeasible  to  mark  by  one 
of  the  other  statutory  methods. 

Counsel  for  the  domestic  petitioners. 
U.S.  manufacturers  of  cast  iron  soil 
pipe,  first  raised  the  question  of  whether 
the  country  of  origin  marking  on 


imported  cast  iron  soil  pipe  was  legible 
and/or  in  a  conspicuous  location  in 
1992.  Petitioners  submitted  a  sample 
and  photographs  of  imported  pipe 
manufactured  in  Venezuela.  After 
reviewing  the  sample  and  considering 
the  information  submitted.  Customs 
concluded  that  the  country  of  origin 
marking  on  the  sample  satisfied  19 
U.S.C.  1304  because  the  pipe  was 
marked  by  one  of  the  mandated 
statutory  methods  for  marking  pipe,  die 
stamping.  We  stated,  in  a  letter  dated 
March  31. 1993.  that  the  marking  on  the 
end  of  the  pipe  was  in  a  conspicuous 
location  and  was  legible.  We  further 
advised  that  if  the  domestic  producers 
did  not  agree  with  Customs  position, 
they  could  file  a  domestic  interested 
party  petition  in  accordance  with  19 
use.  1516  and  19  CFR  Part  175. 

The  Petition 

The  instant  petition  was  initiated  by 
letter  dated  October  6. 1993,  and  filed 
with  Customs  under  section  516,  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1516)  and  Part  175,  Customs 
Regulations  (19  CFR  Part  175).  The 
petitioners  are  The  American  Brass  and 
Iron  Foundry  and  Charlotte  Pipe  and 
Foundry  Company.  The  product  at  issue 
is  cast  iron  soil  pipe.  As  the  name 
implies,  it  is  pipe  made  of  cast  iron,  and 
it  is  used  primarily  to  convey  waste 
water  from  sinks,  showers,  toilets,  and 
other  fixtures  within  buildings  to 
municipal  sewers.  Both  petitioners  are 
U.S.  companies  which  manufacture  cast 
iron  soil  pipe  like  the  imported  product 
at  issue. 

Submitted  with  the  petition  were 
other  supporting  materials  including 
numerous  photographs,  diagrams,  and 
other  technical  specifications  regarding 
the  pipe.  In  addition,  accompanying  the 
petition,  were  numerous  letters  from 
plumbing  supply  businesses,  plumbing 
contractors,  and  general  contractors. 

In  explaining  tne  merchandise,  the 
petition  points  out  that  there  are 
generally  two  different  types  of  cast  iron 
soil  pipe:  "hub  and  spigot"  pipe  and 
"no  hub"  (or  "hubless  pipe).  The  hub 
spigot  pipe  has  a  bell-shaped  hub  in 
which  a  straight  spigot  pipe  is  inserted. 
A  rubber  gasket  is  inserted  between  the 
two  pipes  to  secure  the  juncture.  No  hub 
pipe  has  two  straight  ends.  A  stainless 
steel  coupling  and  a  rubber  gasket  are 
placed  over  the  juncture  where  the  two 
straight  pipes  ends  meet. 

The  cast  iron  pipe  comes  in  a  variety 
of  standard  sizes,  with  the  pipe's  inside 
diameter  ranging  from  1.5  to  15  inches. 
The  pipe  is  generally  produced  in  five- 
and  10- foot  lengths.  Plumbing 
subcontractors  may  cut  the  pipe  to 
shorter  lengths  at  a  job  site  to  make  it 


fit  to  the  needs  of  a  particular  building 
project.  Besides  the  field  cutting,  the 
petitioners  represent  that  there  is  no 
further  processing  done  to  the  pip>e.  The 
pipe  is  sold  to  wholesalers  of  plumbing 
supplies  who  in  turn,  resell  the  pipe  to 
plumbing  subcontractors  for  installation 
in  buildings  under  the  auspices  of 
general  contractors.  Sometimes  the 
general  contractor  purchases  pipe 
directly  from  the  distributor  and 
])erforms  the  installation  with  its  own 
workforce. 

The  petitioners  contend  that  Customs 
should  rule  that  the  country  of  origin 
marking  on  the  imported  cast  iron  soil 
pipe  is  unacceptable  because  it  is  not 
conspicuous  or  legible.  The  pipe  is 
marked,  as  shown  by  the  samples,  by 
die  stamping  on  the  end  or  lip  of  the 
pipe.  Counsel  for  the  p)etitioners 
maintains  that  this  marking  is  difficult 
to  find  because  of  its  location  at  the  end 
of  the  pipe  and  hard  to  read  due  to  the 
small  surface  area  of  the  pipe  end  and 
the  minimal  thickness  of  the  raised 
lettering.  With  respect  to  the  size  of  the 
marking,  the  petition  states  that  the 
marking  on  the  imported  pipe  ranges 
from  .183  inches  on  1.5  inch  diameter 
pipe  to  a  maximum  of  .73  inches  on  15 
inch  diameter  pipe  and  even  on  the 
largest  pipes,  the  letters  are  less  than 
one-inch  high.  It  is  also  pointed  out  that 
the  lettering  is  in  a  non-contrasting 
color  and  a  tar  coating  will  frequently 
cover  the  marking. 

All  the  letters  accompanying  the 
petition  from  plumbing  supply 
companies,  plumbing  subcontractors, 
and  general  contractors  declare  that  the 
way  the  imported  cast  iron  soil  pipe  is 
presently  being  marked  is  inadequate. 
The  contractors  and  suppliers  indicate 
that  they  usually  prefer  to  buy  U.S.- 
made  pipe  because  of  its  high  quality 
Furthermore,  if  there  is  a  flaw  in  the 
product,  the  manufacturer  can  be 
located  and  it  will  either  stand  behind 
the  product  or  be  subject  to  the 
jurisdiction  of  the  U.S.  courts.  In 
addition,  a  plumbing  supply  company 
points  out  that  government  construction 
jobs  usually  require  American  made 
goods.  Moreover,  frequently,  even  for 
non-government  buildings,  the 
engineering  specifications  call  for  U.S. 
made  pipe.  Several  suppliers  also 
mention  that  if  a  building  inspector 
discovers  that  unapproved  foreign-made 
pipe  has  been  used  at  a  job  site,  the  pipe 
must  be  replaced  at  substantial  cost. 
Additionally,  it  is  represented  that 
sellers  of  foreign  pipe  can  command  a 
higher  price  if  their  customers  are  not 
aware  of  the  pipe's  origin.  Since  foreign- 
made  pipe  cost  less,  a  considerable 
profit  can  be  made  if  the  origin  is  not 
adequately  disclosed. 


The  plumbing  contractors  and 
suppliers  express  the  opinion  that 
marking  on  the  end  of  the  imported  pipe 
is  not  legible  because  of  the  small 
surface  area  which  requires  that  the 
letters  of  the  marking  be  small.  The 
letters  are  also  covered  with  a  thick  tar 
coating  which  obliterates  any  space 
between  the  letters  and  pipe  surface. 

An  additional  point  was  made  by  a 
plumbing  contractor  who  explained  that 
the  pipe  is  frequently  stacked  up  with 
the  hub  face,  with  the  country  of  origin 
marking  on  it,  pressed  against  a  wall. 
Because  the  pipe  generally  weighs 
between  45  and  85  pounds  it  is  difficult 
to  check  every  piece  of  pipe  for  country 
of  origin  marking.  Often  foreign  pipe 
and  domestic  pipe  is  mixed  together 
making  it  even  harder  to  check  the 
country  of  origin  of  all  pieces  of  pipe. 
In  addition,  since  the  pipe  must  be 
moved  away  quickly  so  that  other 
contractors  can  deliver  their  materials, 
there  is  often  little  time  to  check  the 
country  of  origin  marking  at  the  end  of 
the  pipes. 

Another  contractor  explained  that 
after  the  pipes  are  installed,  the  marking 
on  the  hub  face  becomes  impossible  to 
read  because  the  ends  of  a  hub  and 
spigot  pipe  are  covered  by  a 
compression  gasket  and  the  ends  of  the 
no-hub  pipe  are  obscured  by  no-hub 
couplings.  Furthermore,  because  the 
pipe  may  be  cut  in  the  field,  the  country 
of  origin  marking  at  the  end  of  the  pipe 
may  be  eliminated  on  the  installed  pipe, 
and  thus  it  becomes  impossible  to  check 
the  pipe  for  its  country  of  origin.  This 
is  of  special  concern  to^e  general 
contractors  because  they  must  verify 
that  the  subcontractors  they  hired  used 
the  proper  materials  in  accordance  with 
a  building's  specifications. 

To  avoid  these  problems,  the 
contractors  and  plumbing  supply 
companies  request  that  Customs 
mandate  that  the  country  of  origin  of  the 
pipe  be  paint  stenciled  on  the  barrel  of 
the  pipe. 

Because  of  the  way  cast  iron  soil 
pipes  are  made,  the  petitioners  contend, 
under  present  technology,  the  only 
statutory  method  for  marking  pipe, 
listed  in  19  U.S.C.  1304(c),  which  will 
produce  a  legible  and  conspicuous 
marking  is  paint  stenciling.  First,  the 
petitioners  state  that  cast  iron  pipe  is 
very  brittle  and  any  attempt  to  die 
stamp  a  marking  into  the  barrel  of  the 
pipe  would  cause  the  metal  to  shatter. 
Likewise,  petitioners  also  maintain  that 
it  is  also  technically  and  commercially 
infeasible  to  mark  by  cast-in-mold 
letters  on  the  pipe  barrel  due  to  the 
centrifugal  casting  process  used  in 
making  the  pipe.  Under  this  process, 
iron  is  injected  into  a  permanent  metal 


mold.  After  the  metal  is  cooled,  a 
clamp-like  device  (known  as  a  gripper  ' 
or  puller)  is  inserted  into  the  hollow 
center  of  the  pipe  and  the  pressure  of 
the  gripper  against  the  inside  walls  of 
pipe  allows  it  to  be  extracted  from  the 
mold.  If  the  marking  were  cast  into  the 
mold  and  transferred  onto  the  pif>e 
barrel,  the  pipe  could  not  be  extracted 
because  the  indentation  from  the 
lettering  would  destroy  the  smooth 
surface  of  the  pipe  and  prevent  it  from 
being  extracted. 

Finally,  petitioners  claim  that  etching 
or  engraving  the  pipe  would  not 
produce  a  legible  or  conspicuous 
marking  consistent  with  the 
requirements  of  19  U.S.C.  1304.  The 
letters  of  etched  or  engraved  markings 
would  be  thin  and  would  not  have  the 
bulk  necessary  to  make  them  visible  on 
a  cast  iron  pipe.  Moreover,  the  tar 
coating  applied  to  the  finished  cast  iron 
pipe  would  totally  obscure  any  etched 
or  engraved  country  of  origin  marking 
rendering  the  marking  very  difficult  to 
read.  However,  no  evidence  or  samples 
were  submitted  to  support  these  claims. 

Accordingly,  the  petitioners  urge 
Customs  to  require  that  the  country  of 
origin  marking  on  cast  iron  soil  pipe  be 
done  through  paint  stenciling  following 
the  standards  developed  by  the 
American  Society  for  Testing  and 
Materials  ("ASTM")  or  the  Cast  Iron 
Soil  Pipe  Institute. 

Discussion  of  Comments  and  Issues 

After  receipt  of  the  petition,  in 
accordance  with  the  procedures 
described  in  19  U.S.C.  1516  and  19  CFR 
Part  175,  a  notice  was  published  in  the 
Federal  Register  on  March  8,  1994  (59 
FR  10764).  stating  that  Customs  had 
received  a  domestic  interested  party 
petition  concerning  the  country  of 
origin  marking  for  imported  cast  iron 
soil  pipe.  The  public  was  invited  to 
comment  as  to  whether  the  marking  by 
die  stamping  on  the  end  of  imported 
cast  iron  soil  pipe  was  sufficiently 
legible  and  conspicuous  to  satisfy  the 
requirements  of  19  U.S.C.  1304  or  if 
paint  stenciling  had  to  be  used  to 
achieve  a  proper  marking  under  19 
U.S.C.  1304(c).  In  response  to  the  notice, 
only  one  comment  was  received  and  it 
was  from  the  petitioners.  In  this 
comment,  petitioners  point  out  that  as 
part  of  the  NAFTA  Implementation  Act, 
PubUc  Law  103-182, 107  Stat.  2057.  19 
U.S.C.  1304(c)  was  amended  by 
identifying  continuous  paint  stenciling 
as  one  of  five  statutory  methods  by 
which  iron,  steel,  or  stainless  steel  pipe 
could  be  marked  with  the  country  of 
origin.  According  to  the  petitioners,  this 
amendment  to  the  statute  supports  their 
position  because  it  is  now  not  necessary 


to  establish  that  it  is  technically  or 
commercially  infeasible  for  the  article  to 
be  marked  by  die  stamping,  cast-in- 
mold  lettering,  etching,  or  engraving 
before  paint  stenciling  can  be  permitted. 
They  also  point  out  that  the  amended 
statute  requires  a  particular  kind  of 
paint  stenciling,  "continuous"  paint 
stenciling.  The  comment  stated  that 
continuous  paint  stenciling  means  that 
the  marking  information  must  be 
repeated  over  the  length  of  pipe  barrel. 
It  is  their  position  that  continuous  paint, 
stenciling  will  ensure  that  the  country    ' 
of  origin  marking  will  be  conspicuous 
and  that  it  will  not  be  eliminated  when 
the  pipe  is  cut  to  length 

Customs  Decision  on  the  Petition 

After  review  of  the  petition,  all  the 
accompanying  supporting  statements 
and  the  comment,  and  upon 
consideration  of  the  legal  and  policy 
factors.  Customs  has  determined  that 
the  arguments  presented  in  the  petition 
have  merit.  We  believe  that  the  correct 
administration  of  the  coi  ntry  of  origin 
marking  statute  and  regulations  with 
cast  iron  soil  pipe  requires  a  reversal  of 
the  previous  Customs  position. 

In  19  U.S.C.  1304(c),  Congress 
mandated  that  pipes,  tubes,  and  fittings 
made  of  iron  or  steel  must  be  marked  by . 
one  of  five  statutory  methods.  However, 
there  is  no  indication  that  Congress 
intended  that  marking  by  one  of  the 
statutory  methods  mentioned  in  19 
U.S.C.  1304(c)  would  eliminate  the 
requirements  under  19  U.S.C.  1304(a) 
that  the  marking  also  be  legible  and  in 
a  conspicuous  location  as  Uie  nature  of 
the  article  will  permit.  Consequently, 
although  cast  iron  soil  pipes  are  marked 
by  one  of  the  methods  specified  in  19 
U.S.C.  1304(c),  die  stamping,  in  order  to 
satisfy  19  U.S.C.  1304(a),  the  marking 
must  also  be  legible  and  be  in 
conspicuous  location.  19  U.S.C.  1304 
requires  that  Customs  not  permit  the 
importation  of  cast  iron  soil  pipes  into 
the  United  States  unless  they  are  legibly 
marked  in  a  conspicuous  location  with 
their  country  of  origin. 

As  guidance.  Customs  has  previously 
set  forth  some  factors  to  consider  in 
determining  whether  the  country  of 
origin  marking  on  an  imported  article  is 
legible  and  conspicuous  within  the 
meaning  of  19  CFR  134.41  and  19  U.S.C. 
1304.  Section  134.41,  Customs 
Regulations  (19  CFR  134.41),  requires 
that  the  ultimate  purchaser  in  the  U.S. 
must  be  able  to  find  the  marking  easily 
and  read  it  without  strain.  Customs  has 
stated  that  among  these  factors  are  the 
size  of  the  marking,  the  location  of  the 
marking,  whether  the  marking  stands 
out,  and  the  legibility  of  the  marking. 
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The  size  of  the  marking  should  be 
large  enough  so  that  the  ultimate 
purchaser  can  easily  see  the  marking 
without  strain.  In  other  words,  a 
marking  which  is  too  small  to  be  read 
easily  is  not  legible  within  the  meaning 
oflQU.S.C.  1304. 

Whether  the  marking  stands  out  is 
dependent  on  where  it  appears  in 
relationship  to  the  other  print  on  the 
article  and  whether  it  is  in  contrasting 
letters  to  the  background.  If  the  marking 
cannot  be  discerned  from  the 
background  on  which  it  is  set  against,  it 
will  not  be  an  acceptable  marking.  The 
letters  in  the  marking  should  be  clear 
enough  so  that  the  ultimate  purchaser  is 
able  to  read  them  without  strain.  No 
single  factor  is  conSWered  conclusive  in 
determining  whether  a  marking  meets 
the  legibility  and  conspicuousness 
requirements  of  19  CFR  134.41  and  19 
U.S.C.  1304.  Instead,  it  is  the 
combination  of  these  factors  which  will 
determine  whether  the  marking  on  an 
article  is  acceptable. 

In-^dition.  the  location  of  the 
markihg  should  be  in  a  place  on  the 
article  Where  the  ultimate  purchaser 
could  expect  to  find  the  marking  or 
where  he/she  could  easily  notice  it  from 
a  casual  inspection  of  the  article.  The 
ultimate  purchaser  should  not  have  to 
hunt  or  carefully  search  for  the  marking. 

After  reviewing  the  sample  pipe  and 
petition  with  its  accompanying  letters, 
we  fmd  that  the  marking  on  the  sample 
cast  iron  soil  pipe  on  the  end  or  lip  of 
the  pipe  by  die  stamped  lettering,  does 
not  meet  these  criteria  discussed  above 
for  a  legible  marking  in  a  conspicuous 
place.  Therefore,  the  sample  pipe  is  not 
marked  with  its  country  of  origin  in 
*     accordance  with  19  U.S.C  1304  and 
implementing  regulations  at  19  CFR 
134.41.  We  give  great  weight  to  the 
statements  from  plumbing 
subcontractors  and  general  contractors 
that  they  are  not  able  to  ascertain  the 
country  of  origin  of  foreign  pipe  from 
the  present  marking  on  the  edge  of  the 
pipe.  These  pipes  are  generally  sold  in 
lengths  of  5  to  10  feet  so  that  a  marking 
on  the  end  of  the  pipe  is  not  easily 
noticed.  The  pipes  can  weigh  up  to  85 
pounds,  making  it  difficult  to  lift  the 
,  pipe  to  And  the  marking.  In  addition, 
the  pipes  are  usually  sold  and  delivered 
in  large  stacks.  The  marking  is  also 
frequently  not  visible  because  the  end  of 
the  pipes  with  the  marking  is  often 
pressed  up  against  a  wall. 

The  location  of  the  marking  on  the 
end  of  the  pipe  is  also  a  problem 
because  when  the  pipes  are  cut  so  that 
they  can  be  installed  at  a  particular  job 
site,  the  end  of  the  pipe  with  the 
country  of  origin  may  be  cut  off. 
Therefore,  the  country  of  origin  marking 


may  not  be  present  on  the  pipe  that  is 
prepared  for  installation.  Accordinglv, 
we  conclude  that  the  edge  or  end  of  the 
sample  cast  iron  soil  pipe  is  not  a 
conspicuous  location  for  the  country 
origin  marking  because  the  marking  is 
not  easily  noticed  from  a  casual 
inspection. 

Although  the  country  of  origin 
marking  on  the  sample  pipe, 
"Venezuela",  can  be  read,  it  is  by  no 
means  a  clear  marking.  We  believe  that 
when  the  marking  is  covered  with  tar. 
it  will  not  be  readily  noticeable  and  it 
will  be  virtually  impossible  to  read. 
Therefore,  we  find  that  the  marking  on 
sample  pipe  is  not  legible. 

With  respect  to  the  method  of 
marking,  the  petitioners  contend  that  4 
out  of  the  5  methods  of  statutory 
marking  are  technically  infeasible  or 
will  not  produce  a  satisfactory  marking. 
It  is  claimed  that  only  continuous  paint 
stenciling  will  produce  markings  on  the 
pipe  which  are  legible  and  conspicuous. 
Despite  publishing  a  notice  in  the 
Federal  Register,  we  have  received  no 
comments  to  dispute  the  petitioner's 
claim  that  out  of  the  5  statutory  methods 
of  marking,  only  paint  stenciling  can 
produce  a  legible  and  conspicuous 
marking.  Nevertheless  we  cannot 
conclude  that  the  absence  of  such 
comments  in  itself  is  a  sufficient  basis 
for  Customs  to  prescribe  this  marking  to 
the  exclusion  of  the  four  other  types  of 
marking  specifically  allowed  under  the 
statute. 

The  petitioners  point  out  that 
Customs  has  previously  mandated  paint 
stenciling  when  the  statutory  methods 
of  marking  would  produce  an  illegible 
marking.  For  example  in  T.D.  86-15.  (51 
FR  4559  (1986)),  carbon  and  low  alloy 
steel  tubing  was  required  to  be  marked 
by  paint  stenciling  "because  the 
statutory  methods  of  marking  would  be 
illegible  on  the  relatively  rough  surfaces 
of  articles." 

However,  we  believe  that  the 
circumstances  presented  at  the  time 
T.D.  86-15  was  issued  were  different 
from  the  current  situation.  At  that  time, 
19  U.S.C.  1304(c)  permitted  no 
alternative  methods  for  marking  pipes, 
whereas  the  statute  as  amended  by 
Public  Law  99-514  in  1986  now  allows 
alternative  methods  for  marking  of  pipe 
when  it  is  commercially  or  technically 
mfeasible  to  mark  by  the  prescribed 
statutory  methods  if  the  alternative 
methods  are  equally  as  {)ermanent. 
Therefore,  Customs  will  permit  the  use 
of  any  statutory  prescribed  method  of 
marking  so  long  as  the  marking  as 
applied  to  a  given  article  is  sufficiently 
legible,  permanent  and  in  ^  conspicuous 
place.  However,  if  the  other  statutory 
methods  of  marking  will  not  result  in 


the  pipes  being  legibly  marked  in  a 
conspicuous  location  so  that  the 
ultimate  purchaser  will  be  informed 
about  their  country  of  origin,  the 
marking  of  cast  iron  soil  pipe  must  be 
done  by  the  fifth  statutory  method  of 
mariiing,  continuous  paint  stenciling. 

Conclusion  and  Delayed  Effective  Date 

The  marking  on  the  sample  cast  iron 
soil  pipes  by  die  stamping  at  the  end  of 
the  pipe  is  not  in  a  conspicuous  place 
and  is  not  legible,  and  therefore  is  not 
acceptable.  La  order  to  ensure  that 
ultimate  purchasers  of  these  articles  are 
informed  about  the  articles'  country  of 
origin,  the  marking  must  be  legible  and 
be  in  a  conspicuous  location. 

An  article  will  be  considered  cast  iron 
soil  pipe,  like  the  sample  pipe,  and  will 
be  covered  by  this  determination  if  the 
pipe  is  made  of  cast  iron  and  is 
generally  used  for  drain,  waste,  or  vent 
purposes.  The  pipe  may  be  either  "hub 
&  Spigot"  or  "no  hub"  with  or  without 
a  bituminous  coating. 

19  U.S.C  1516(b)  and  the 
implementing  regulation  at  19  CFR 
175.22(a),  provide  that  merchandise 
entered  for  consumption  or  withdrawn 
from  warehouse  for  consumption  thirty 
days  after  the  date  of  publication  of 
such  notice  to  the  p)etitioner  is 
published  in  the  weekly  Customs 
Bulletin  shall  be  appraised,  classified, 
or  assessed  as  to  the  rate  of  duty  in 
accordance  with  the  published  decision. 
Therefore,  the  effective  date  of  this 
decision  will  be  delayed  for  30  days 
from  the  date  that  this  determination  is 
published  in  the  Customs  Bulletin.  After 
that  date,  cast  iron  soil  pipe,  like  the 
sample  submitted  to  Customs  in 
connection  with  this  petition,  entered 
for  consumption  or  withdrawn  from 
warehouse  for  consumption  and  not 
marked  to  indicate  the  country  of  origin 
consistent  with  this  decision  and  other 
marking  requirements  of  the  Tariff  Act 
and  Ct^toms  Regulations  shall  be 
considered  not  legally  marked  and  will 
not  be  permitted  to  be  imported  in  the 
United  States.  Marking  duties  will  be 
assessed  on  any  cast  iron  soil  pipes,  that 
are  not  properly  marked  prior  to  the 
liquidation  of  the  entries. 

Authority 

This  notice  is  published  in 
accordance  with  section  175.22(a), 
Customs  Regulation  (19  CFR  175.22(a)). 

Drafting  Information 

The  principal  drafter  of  this  document 
was  Robert  Dinerstein,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
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Service.  Personnel  from  other  Customs 
offices  participated  in  its  development. 
Gflorge  J.  Weise. 
Commissioner  of  Customs. 

Approved:  October  24, 1994. 
Dennis  M.  O'ConneU. 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  94-28159  Filed  11-14-94;  8:45  am] 

BILUNG  CODE  4820-02-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  175 


Resinous  and  Polymeric  Coatings 

CFR  Correction 

In  title  21  of  the  Code  of  Federal 
Regulations,  parts  170  to  199,  revised  as 
of  April  1, 1994,  in  §175.300,  paragraph 
(d).  Table  2,  the  8  percent  alcohol 
extractant  entry  for  food  type  VI-A  of 
conditions  D.  and  E.  was  inadvertently 
removed.  The  entries  should  read  "150" 
F,  2  hr."  and  "120"  F,  24  hr."  , 
respectively. 

BIUINO  CO0€  150S-01-O 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Penicillin  G  Potassium  in  a  Medicated 
Water  Solution  for  Turkeys 

AGBICY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
aninnal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Sanofi  Animal  Health,  Inc.  The  ANADA 
provides  for  use  of  penicillin  G 
potassium  powder  to  make  a  medicated 
water  solution  for  turkeys  for  the 
treatment  of  erysipelas  caused  by 
Erysipelothrix  rhusjopathiae. 
EFFECTIVE  DATE:  November  15,  1994. 
FO«  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  For 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1643. 

SUPPCEMENTARY  INFORMATION:  Sanofi 
Animal  Health,  Inc..  7101  College  Blvd., 
•suite  610,  Overland  Park,  KS  66210, 
filed  ANADA  200-103,  which  provides 
for  use  of  a  penicillin  G  potassium 


powder  to  make  a  medicated  water 
solution  for  turkeys  for  use  in  the 
treatment  of  erysipelas  caused  by  E. 
rhasiopathiae. 

Approval  of  Sanofi 's  ANADA  200- 
103  for  penicillin  G  potassium  powder 
to  make  a  medicated  water  solution  for 
turkeys  is  as  a  generic  copy  of  Solvay's 
NADA  55-060  for  the  same  product. 
The  ANADA  is  approved  as  of  October 
18, 1994,  and  the  regulations  are 
amended  by  revising  §  520.1696b(b)  (21 
CFR  520.1696b(b))  to  reflect  the 
approval. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  below)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e){2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  For  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1696b  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  520.1  $96b    Penicillin  G  potassium  in 
drinking  water. 

•        *        *         •        * 

(b)  Sponsors.  See  Nos.  017144, 
050604,  and  053501  in  §  510.600(c)  of 
this  chapter. 


Dated:  November  2, 1994. 
Richard  H.  Teske. 

Deputy  Director.  Pre-market  Review.  Center 

for  Veterinary  Medicine. 

[FR  Doc.  94-28062  Filed  11-14-94;  8:45  ami 

BILUNO  COM  416041^ 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Singte- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  December 
1994,  and  to  multiemployer  plans  with 
valuation  dates  in  December  1994.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  December  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005, 202-326-^024 (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  December  1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 


''V 
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Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities,"  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a].  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
emplover  plans  that  have  termination 
dates  during  December  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  December  1994. 
For  annuity  benefits,  the  interest  rates 
will  be  7.50%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  6.25%  for 
the  period  during  which  benefits  are  in 
pay  status.  5.50%  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status.  4.25%  during 
the  period  between  7  and  15  years 
preceding  the  benefit's  placement  in  pay 
status,  and  4.0%  during  any  remaining 
period  preceding  the  benefit's 
placement  in  pay  status.  (ERISA  section 
205(g)  and  Internal  Revenue  Code 
section  417(e)  provide  that  private 
section  plans  valuing  lump  sums  not  in 


excess  of  $25,000  must  use  interest 
assumptions  at  least  as  generous  as 
those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  must  use  interest 
assumptions  at  least  as  generous  as 
120%  of  the  PBGC  interest 
assumptions).)  The  above  armuity 
interest  assumptions  represent  an 
increase  (firom  those  in  effect  for 
November  1994)  of  .20  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged.  The 
lump  sum  interest  assumptions 
represent  an  increase  (from  those  in 
effect  fi-ora  November  1994)  of  .25 
percent  for  the  period  during  which 
benefits  are  in  pay  status  and  the  fifteen 
years  directly  preceding  that  period; 
they  are  otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  December 
1994.  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  December 
1994.  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
.  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 


thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29.  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a),  1302(b)(3). 
1341.1344.1362. 

2.  In  appendix  B,  Rate  Set  14  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

lAimp  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  fomi  v*^  (as  defined  in  §  2619.49(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  l>enefits  under  this  subpart 
to  be  paid  as  lump  sums  (including  the 
return  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  it  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  l)enefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0  <  y 
5  ni),  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  inmiediate  ann'uity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni  <  y 

<  ni  +n2),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  n,  years, 
interest  rate  ii  shall  apply  for  the  following 
ni  years:  thereafter  the  inunediate  annuity 
rate  shall  apply. 

(4)  For  l)enefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  ni 
+  nj),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  n'  -  nj 
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years,  interest  rate  i^  shall  apply  for  the 
following  nj  years,  interest  rate  i,  shall  apply 
for  the  following  ni  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


1 


Table  I 

[Lump  Sum  Valuations] 


Rate  set 


For  plans  wrtti  a 
valuation  date 


On  Of 
after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


12-1-94      1-1-95 


6.25       5.50       4.25       4.00 


,8 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  yo  "  (as  defined  in 
§  2619.49(b)(1))  for  purposes  of  applying  the 
formulas  set  forth  in  §  2619.49  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 


fector  used  in  valuing  annuity  benefits  under 
this  subpart,  the  plan  administrator  shall  use 
the  values  of  i,  prescribed  in  Table  II  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  i, ,  i,)  •  •  •,  and  referred  to 

Table  II 

[Anmiity  Valuations) . 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  the  month— 


The  values  of  i,  are: 


i,         for  1 .        i,         for  t 


i,  for  t  = 


December  1994 


0750       1-25     .0525        >25     N/A  N/A 


PART  2676— {AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 
1399(c)(1)(D),  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  14  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2676— Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  Eactors 
of  the  form  v*  "  (as  defined  in 
§  2676.13(b)(1))  for  purposes  of  applying  the 
formulas  set  forth  in  §2676.1 3(b)  through  (i) 
and  in  determining  the  value  of  any  interest 
factor  used  in  valuing  benefits  under  this 
subpart  to  be  paid  as  lump  sums,  the  PBGC 
shall  use  the  values  of  i„  prescribed  in  Table 
I  hereof  The  interest  rates  set  forth  in  Table 
I  shall  be  used  by  the  PBGC  to  calculate 
benefits  payable  as  lump  sum  benefits  as 
follows: 

(1)  For  benefits  which  the  participant  or 
beneficiary-  is  entitled  to  be  in  pay  status  on 
the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

Table  I 

[Lump  Sum  Valuations] 


(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0  <  y 
i  n)].  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  die  immediate  annuity  rate  shall 
apply. 

(3)  For  benefiu  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni  <  y 
^  ni  +  nz).  interest  rate  ij  shall  applv  from 
the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  ii  shall  apply  for  the 
following  n,  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  m 

■  +  ni),  interest  rate  h  shall  apply  frwm  the 
valuation  date  for  a  period  of  y  -  n,  -  n^ 
years,  interest  rate  i:  shall  apply  foi  tne 
following  ni  years,  interest  rate'i,  shall  apply 
for  the  following  n:  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


14 


Rate  set 


For  plans  with  a 
valuation  date 


On  or 
after 


Before 


Immediate 

arwHjity  rate 

(percent) 


Deferred  annuities  (percent) 


Hi  n. 


12-1-94      1-1-95 


6.25       550       4.25       4.00 
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Annuity  Valuations 

In  determining  the  value  o'  interest 
factors  of  the  form  v«  =  n  (as  defined  in 
§  2676.13(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2676.13(b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  ii  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  ii,  i2.  *  *  *. 

Table  II 

[Annuity  Valuatkjns] 


and  referred.to  generally  as  i,)  assumed 
to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 
occurs  within  that  calendar  month; 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  anniversary  date. 
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The  values  of  <  are: 


For  valuation  dates  occurring  In  ttie  rrvDnth — 


for/  = 


for  f  = 


for  f  = 


December  1994 


.0750      1-25     .0525        >25    N/A  N/A 


Issued  in  Wash  ington.  DC,  on  th  is  9th  day       SUPPLEMENTARY  INFORMATtON: 


of  Novemt)er  1994. 

Martin  Slate. 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  94-28170  Filed  11-14-94;  8:45  am) 

BU.LINO  CODE  7708-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval'ftf 

amendment. 

SUMMARY:  OSM  is  approving  with  one 
exception,  proposed  Program 
Amendment  Number  62  Revised  to  the 
Ohio  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMOIA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  make  the 
Ohio  piogram  as  effective  as  the 
corresponding  Federal  regulations.  The 
amendment  concerns  the  removal  of 
siltation  structures  prior  to  two  years 
after  the  last  augmented  seeding  upon  a 
demonstration  that  revegetation  is  the 
best  technology  currently  available  for 
sediment  control. 

EFFECTIVE  DATE:  November  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Mooney.  Acting  Director. 
Ckilumbus  Field  Office,  Office  of  Surface 
,  Mining  Reclamation  and  Enforcement, 
4480  Refugee  Road.  Suite  201. 
Columbus,  Ohio  43232.  Telephone: 
(614) 866-0578. 


L  Background  on  the  Ohio  Program. 

IL  Submission  of  the  Proposed  Amendment. 

IW.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Detemiinations. 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program  submission, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  August  10, 1982,  Federal  Register 
(47  FR  34688).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  935.11,  935.12,  935.15,  and 
935.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  March  4, 1993 
(Administrative  Record  No.  OH-1841), 
the  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  62  (PA  62).  In  this 
amendment,  Ohio  proposed  to  revise 
three  rules  in  the  Ohio  Administrative 
Code  (OAC)  to  authorize  the  removal  of 
siltation  structures  prior  to  two  years 
after  the  last  augmented  seeding  upon  a 
demonstration  that  revegetation  is  the 
best  technology  currently  available 
(BTCA)  for  sediment  control.  As  part  of 
and  in  support  of  the  amendment,  Ohio 
also  submitted  Administrative  Record 
information  discussing  Ohio's  intended 
implementation  of  this  proposal. 

OSM  announced  receipt  of  proposed 
PA  62  in  the  April  2, 1993,  Federal 
Register  (58  FR  17372).  and.  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  an  opportunity  for 


a  public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  May  3,  1993. 

Bv  letter  dated  September  20, 1993 
(Administrative  Record  No.  OH-1931), 
OSM  provided  Ohio  with  its  comments 
on  the  March  4, 1993,  submission  of  PA 
62. 

By  letter  dated  October  20, 1993 
(Administrative  Record  No.  OH-1943), 
Ohio  provided  its  initial  response  to 
OSM's  September  20, 1993,  comments 
on  PA  62.  Ohio  requested  additional 
time  to  develop  information  required  by 
OSM's  September  20, 1994,  letter  and 
requested  technical  assistance  from 
OSM  in  developing  that  information. 
Ohio  and  OSM  staff  met  on  February  11, 
1994  (Administrative  Record  No.  OH- 
1988),  to  discuss  the  available 
information  on  pond  removal  and 
erosion  control. 

By  letter  dated  March  l'  1994 
(Administrative  Record  No.  OH-1994). 
Ohio  resubmitted  Program  Amendment 
Number  62  Revised  (PA  62R).  As  part  of 
and  in  support  of  PA  62R,  Ohio 
submitted  a  draft  Policy /Procedure 
Directive  entitled  "Removal  of  Siltation 
Structures  and  Termination  of  NPDES 
Monitoring"  and  accompanying  form 
"Request  to  Remove  Siltation  Structure 
and  Termination  of  Two  Year  Period." 
Ohio  also  submitted  additional 
documents  in  support  of  PA  62R  by 
letter  dated  March  10.  1994 
(Administrative  Record  No.  OH-1996). 
In  total.  PA  62R  consists  of  new 
proposed  revisions  to  three  Ohio  rules, 
revisions  to  an  existing  Ohio  Policy/ 
Procedure  Directive,  and  five  technical 
study  articles  intended  to  correlate 
vegetative  ground  cover  with  runoff  and 
soil  loss. 

OSM  reopened  the  public  comment 
period  for  proposed  PA  62R  in  the 
March  30, 1994.  Federal  Register  (59  FR 
14812)  and  provided  an  opportunity  for 


a  public  hearing  on  the  adequacy  of  the 
revised  amendment.  The  public 
comment  period  closed  on  April  14, 
1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CKR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

1.  OCA  1501:13-4-05  paragraph 
(BHl)(g)  and  13-4-14  paragraph 
(E)(1)(f).  Ohio  is  revising  these  two 
paragraphs  to  provide  that  the  plan  in 
each  permit  application  for  protection  of 
the  hydrologic  balance  shall  describe 
the  measures  to  be  taken  to  prevent,  to 
the  extent  possible  using  the  BTCA, 
additional  contributions  of  suspended 
solids  to  streamflow,  or  runoff  outside 
the  permit  area.  The  Chief  may 
determine  that  vegetation  is  BTCA  for 
this  prevention  upon  a  demonstration 
by  the  permittee  that  vegetation  is 
established  and  that  drainage  from  the 
area  meets  effluent  limitations  and-does 
not  contribute  suspended  solids  to 
streamfiow.  If  the  applicant  proposes  to 
make  such  a  demonstration  after 
vegetation  is  established  and  to  remove 
siltation  structures  sooner  than  two 
years  after  the  last  augmented  seeding  of 
a  drainage  area,  the  applicant  shall  state 
such  intentions  in  the  timetable  and 
plans  for  removal  of  sediment  control 
structures  required  by  paragraphs 
(H)(l)(b)(iv)  or  (H)(l)(c)(iv)  of  OAC 
1501:13-4-05  or  OAC  1501:13^-14. 

2.  OAC  1501:13-4-05  and  13-4-14 
Paragraphs  (H)(l)(b)(iv).  Ohio  is 
revising  these  two  paragraphs  to  provide 
that  the  detailed  design  plans  for 
impoundment  structures  that  meet  or 
exceed  size  or  other  criteria  of  the  Mine 
Safety  and  Health  administration 
(MSHA)  shall  describe  the  timetable  and 
plans  to  remove  each  structure,  if 
appropriate.  The  applicant  must  include 
a  statement  of  intent  if  the  applicant 
proposes  to  demonstrate  that  vegetation 
is  BTCA  and  proposes  to  remove 
siltation  structures  sooner  than  two 
years  after  the  last  augmented  seeding  of 
the  drainage  area. 

3.  OAC-1501:13^-05  and  13-4-14 
Paragraphs  (H)(l)(c)(iv).  Ohio  is  revising 
these  two  paragraphs  to  insert  the  same 
proposed  language  as  quoted  above  for 
paragraph  (H)(l)(b)(iv)  in  order  that  the 
language  also  apply  to  the  detailed 
design  plans  for  impoundment 
structures  that  do  not  meet  the  size  or 
other  criteria  of  MSHA. 

4.  OAC  1501:13-9-04  Paragraph 
(B)(1).  Ohio  is  revising  this  paragraph  to 
provide  that  all  surface  drainage  from 
the  disturbed  area  shall  be  passed 
through  a  sedimentation  pond  before 


leaving  the  permit  area  until  vegetation 
is  established,  at  which  time  vegetation 
of  the  area  may  be  BTCA,  provided  that 
drainage  from  the  area: 

(a)  Meets  effluent  limitations;  and 

(b)  Does  not  contribute  suspended 
solids  to  streamflow. 

5.  OAC  1501:13-9-04  Paragraph 
(G)(2)(e).  Ohio  is  revising  this  paragraph 
to  provide  that  in  no  case  shall  a 
siltation  structure  be  removed  sooner 
than  two  years  after  the  last  augmented 
seeding  unless,  after  vegetation  is 
established,  the  operator  demonstrates 
and  the  Chief  approves  the 
Administrative  Code  alternative 
methods  of  sediment  control  as  BTCA 
under  paragraph  (E)(1)(g)  of  OAC 
1501:13-4-05  or  paragraph  (E)(1)(f)  of 
OAC  1501:13-4-14. 

The  previously  described  additions  to 
the  Ohio  rules  have  no  direct  Federal 
counterparts.  These  changes  are  in 
response  to  a  remand  of  the  Federal 
rules  found  at  30  CFR  816/81 7.46(b)(2). 
Inj-e:  Permanent  Surface  Mining 
Regulation  Litigation  (III)  620  F.Supp. 
1519  (D.D.C.  1985).  These  Federal  rules 
were  remanded  by  the  District  Court 
because  the  preamble  to  the  regulations 
failed  to  provide  a  sufficient  rationale 
for  requiring  siltation  structures  in  every 
instance.  Subsequently,  OSM 
suspended  these  rules  on  November  26, 
1986  (51  FR  41957). 

The  effect  of  this  suspension  is  that 
State  regulatory  authorities  must 
determine  on  a  case  by  case  basis  what 
is  BTCA  rather  than  requiring,  in  every 
situation,  that  drainage  be  passed 
through  siltation  structures.  The  use  of 
BTCA  is  required  by  sections 
515(b)(10)(B)  and  516(b)(9)(B)  of 
SMCRA.  These  statutory  sections 
require  that  surface  coal  mining 
operations  be  conducted  "so  as  to 
prevent,  to  the  extent  possible  using  the 
best  technology  currently  available, 
additional  contributions  of  suspended 
solids  to  streamflow,  or  runoff  outside 
the  permit  area,  but  in  no  event  shall 
contributions  be  in  excess  of 
requirements  set  by  applicable  State  or 
Federal  law.  "  This  suspension  also 
affects  30  CFR  816/817.46(b)(5). 
Subsection  (b)(5)  required  that  siltation 
structures  remain  in  place  at  least  two 
years  after  the  last  augmented  seeding. 
Nonetheless,  now  that  BTCA  is  required 
for  sediment  control  rather  than 
siltation  structures,  these  siltation 
structures  may  be  removed  sooner  than 
two  years  after  the  last  augmented 
seeding  provided  the  replacement  is 
BTCA. 

The  additions  to  the  Ohio  rules  allow 
the  removal  of  siltation  structures 
sooner  than  two  years  after  the  last 
augmented  seeding  provided  that  the 


revegetation  is  determined  by  Ohio  to  be 
BTCA  and  the  drainage  meets  the 
effluent  limitations  and  is  not 
contributing  suspended  solids  to  the 
streamflow.  These  revisions  are 
consistent  with  the  remand  of  the 
Federal  rules  and  the  effects  of  the  rules' 
suspension.  Therefore,  the  Director 
finds  that  the  amendments  to  the  Ohio 
rules,  which  were  previously  described, 
are  in  accordance  with  515(b)(1)(B)  and 
516(b)(9)(B)  of  SMCRA. 

Ohio  is  also  revising  its  Policy/ 
Procedure  Directive,  Inspection  and 
Enforcement  93-4,  entitled  "Removal  of 
Siltation  Structures  and  Termination  of 
NPDES  Monitoring."  The  purpose  of 
this  policy  directive  is  to  provide 
standard  criteria  for  use  by  Ohio's 
Inspection  and  Enforcement  Section  to 
review  the  permittee's  request  for  the 
removal  of  siltation  structures  on  "D" 
permits  and  to  terminate  NPDES 
monitoring  and  sediment  storage 
requirements.  Under  the  directive,  a 
permittee  will  be  required  to  complete 
the  attached  form  "Request  to  Remove 
Siltation  Structure  and  Termination  of 
Two  Year  Period."  In  order  for  Ohio  to 
approve  each  request  for  vegetation  as 
BTCA,  there  must  have  been  no 
augmented  seeding  of  the  disturbed  area 
for  at  least  one  year  and  vegetative 
ground  cover  must  equal  or  exceed  90 
percent. 

This  Policy /Procedure  Directive  and 
its  accompanying  form  implement  the 
proposed  regulations.  Therefore,  except 
as  noted  below,  the  revisions  to  the 
Policy/Procedure  Directive  and  the 
accompanying  form  are  in  accordance 
with  515(b)(l0)(B)  and  516(b)(9)(B)  of 
SMCRA.  OSM  is  deferring  its  decision 
on  the  portion  of  the  revised  policy 
directive  which  states:  "NOTE: 
Temporary  ponds  must  be  reclaimed  at 
least  90  days  prior  to  approval  of  the 
Phrase  III  release."  This  language  is 
related  to  Ohio  Program  Amendment 
Number  61R  (PA  61R),  which  was 
approved  on  August  16, 1993  J59  FR 
43261),  with  the  exception  of  O  >  C 
1501:13-9-15  (F)(5),  (6)  and  (7).  OSM 
deferred  its  decision  on  OAC  1501:13- 
9-15  (F)  (5).  (6)  and  (7). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunitv 
for  a  public  hearing  on  the  proposed 
amendment.  Because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held.  The 
National  Coal  Association  supported  the 
amendment. 


58780    Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  219  /  Tuesday.  November  15.  1994  /  Rules  and  Regulations    58781 


Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
The  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service;  and  the  U.S. 
Army  Corps  of  Engineers  responded  that 
they  had  no  comments.  The  U.S. 
Department  of  Labor.  MSHA. 
commented  that  although  MSHA 
requires  as  part  of  an  abandonment  plan 
for  all  impoundments,  a  timetable  and 
plans  for  the  removal  of  any 
impoundments,  the  proposed 
amendment  did  not  conflict  with  MSHA 
regulations.  MSHA  also  commented  that 
nothing  in  this  proposed  amendment 
should  be  interpreted  or  construed  as 
providing  relief  or  exemption  from  the 
Mine  Safety  and  Heahh  Act.  In 
response,  the  Director  notes  that  with 
respect  to  impoundments,  both  the  State 
and  Federal  rules  specifically 
incorporate  MSHA  rules  by  reference. 
The  Director  notes  that  the  Ohio  rules 
cannot  be  construed  as  superseding, 
amending  or  repealing  MSHA  because 
such  activities  are  prohibited  under 
section  702  of  SMCRA. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h}(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  resj)ect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

On  March  16, 1993.  OSM  solicited 
EPA's  concurrence  with  the  proposed 
amendment  (Administrative  Record  No. 
OH-1843).  On  May  11, 1993,  EPA  gave 
its  written  concurrence  (Administrative 
Record  No.  OH-1883). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  with  one  exception, 
the  proposed  program  amendment  as 
submitted  by  Ohio  on  March  4, 1993, 
and  revised  on  March  1, 1994,  and 
March  10, 1994. 

The  Federal  regulations  at  30  CFR 
Part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


VI.  Procedural  Determinations 

Executive  Order  No.  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plarming  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  sp)ecific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730,  731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102{2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3507  e(  seg. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 


promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List'of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  4, 1994. 

Tim  L.  Dieringer, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935-OHIO 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  935.15,  a  new  paragraph  (uuu) 
is  added  to  read  as  follows: 

§  935.1 5    Approval  of  regulatory  program 
amendments. 


(uuu)  Th^folJ.owing  amendment  to 
the  Ohio  regulatory  program,  as 
submitted  to  OSM  on  March  4, 1993, 
and  revised  on  March  1,  1994,  and 
March  10, 1994.  is  approved  with  one 
exception  noted  below  effective 
November  15,  1994:  Revised 
Amendment  Number  62  which  consists 
of: 

(1)  Revisions  to  the  Ohio 
Administrative  Code  (OAC)  at  1501:13- 
4-05(E)(l)(g),  (H)(l)(b){iv),  (H)(l)(c)(iv); 
1501:13-4-14(E)(l)(f),(H)(l)(b)(iv), 
(H)(l)(c)(iv);  and  1501:13-9-04(B)(l)  (a) 
and  (b),  and  (G)(2)(e)  concerning  the 
removal  of  siltation  structures  prior  to 
two  years  after  the  last  augmented 
seeding  upon  a  demonstration  that 
revegetation  is  the  best  technology 
currently  available  for  sediment  control. 

(2)  Revisions  to  Ohio's  Policy/ 
Procedure  Directive,  Inspection  and 
Enforcement  93-4.  entitled  "Removal  of 
Siltation  Structures  and  Termination  of 
NPDES  Monitoring"  with  its  attached 
form,  except  for  that  portion  concerning 
the  reclamation  of  a  temporary  pond 
which  is  deferred  until  such  time  as 
final  action  is  taken  on  Program 
Amendment  Number  61. 
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National  Park  Service 
36  CFR  Part  7 

RIN  1024-AB10 

Everglades  National  Park  Special 
Regulations 

AQENCV:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 


smm^:  This  final  rule  revises  the 
specialregulations  for  Everglades 
National  Park.  It  enables  the  park  to 
adopt  State  fishing  regulations  and 
provides  more  specific  authority  to  the 
Superintendent  to  closely  regulate 
fishing  and  boating  in  the  park.  The  rule 
prohibits  the  taking  and  possession  of 
any  marine  life  (including  lobster  or 
conch  species)  other  than  shrimp,  bait 
or  recreational  finfish  and  shellfish 
species  in  the  park  and  redefines 
•'commercial  fishing".  The  final  rule 
enables  the  NPS  to  be  more  responsive 
in  its  mission  to  protect  and  conserve 
public  resources  and  deletes  obsolete 
regulations  pertaining  to  mining  and 
commercial  fishing. 
EFFECTIVE  DATE:  December  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Everglades  National 
Park,  40001  State  Road  9336, 
Homestead.  FL  33034.  Telephone  (305) 
242-7730. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  21. 1992  the  National 
Park  Service  (NPS)  published  in  the 
Federal  Register  (FR  57  60496)  a 
proposed  rule  changing  the  special 
regulations  for  Everglades  National 
Park.  The  final  rule  completely  revises 
the  special  regulations  for  the  park.  The 
rule  achieves  consistency  with  State 
fishing  rules  and  allows  the  park  to 
adopt  State  fishing  regulations.  It  more 
closely  regulates  the  activities  of 
commercial  guide  fishing  and  redefines 
"cOTnmercial  fishing"  to  include  the 
taking  of  sponges  and  other  non-edible 
marine  life. 

The  final  rule  allows  the  NPS  to  take 
a  more  proactive  role  in  its  mission  to 
protect  and  conserve  natural  and 
cultural  resources  and  gives  the 
Sufjerintendent  more  specific  authority 
to  regulate  fishing  and  boating.  It 
prohibits  the  use  of  personal  watercraft, 
closes  accessible  marine  wilderness 
areas  to  the  use  of  motorized  vessels  and 
allows  for  better  management  of  wildlife 
habitat  sites.  The  rule  also  deletes 
existing  obsolete  regulations  from  the 
Code  of  Federal  Regulations  pertaining 
to  mining  and  commercial  fishing. 


American  Crocodile 

On  September  25, 1975,  the  American 
crocodile  was  placed  on  the  Federal  list 
of  endangered  species.  On  February  15, 
1980,  the  NPS  closed  the  following 
areas  within  Everglades  National  Park  to 
public  entry:  Little  Madeira  Bay.  Taylor 
River,  East  Creek,  Mud  Creek,  Davis 
Creek,  Joe  Bay,  Snag  Bay,  and  all  creeks 
inland  from  Long  Sound  to  U.S. 
.    Highway  1.  Though  not  so  named  in  the 
regulations,  they  became  known 
collectively  as  the  "crocodile 
sanctuary."  Prior  to  the  complete 
closure,  the  sanctuary  had  been  closed 
to  the  public  during  nesting  season. 

Studies  done  before  the  closure 
showed  the  sanctuary  to  be  the  most 
active  area,  the  "core"  of  nesting 
activity  by  the  American  crocodile. 
Further  studies  showed  that  the 
sanctuary  was  the  most  productive  area 
for  hatchlings  in  the  Park.  Of  the 
estimated  300-400  crocodiles  in  south 
Florida,  about  200-300,  or  as  much  as 
75%,  are  found  in  Everglades  National 
Park.  Of  the  estimated  30  breeding 
females  within  the  south  Florida 
population,  about  18-20,  or  roughly 
two-thirds  are  found  in  Everglades 
National  Park.  The  U.S.  Fish  and 
Wildlife  Service,  the  lead  agency  in 
administration  of  the  Endangered 
Species  Act,  developed  a  recovery  plan 
for  the  American  crocodile.  It  lists  60 
breeding  females  in  the  south  Florida 
population  among  its  criteria  for 
changing  the  status  of  the  species  from 
endangered  to  threatened;  the  time 
frame  to  reach  that  level,  under  present 
conditions,  is  20-30  years. 

Given  (1)  the  high  percentages  of 
overall  numbers  and  breeding  females 
within  the  park,  and  (2)  the  high 
survival  rate  of  hatchlings  in  the 
sanctuary  areas,  it  follows  that 
management  actions  taken  by  the  NPS 
that  impact  crocodiles  within  the  park, 
particularly  the  sanctuary,  will 
significantly  affect  the  species  as  a 
whole. 

A  NPS  study  entitled  "A  Draft 
Assessment  of  Recreational  Boating  and 
its  Potential  Impact  on  Resources 
Within  the  Crocodile  Sanctuary  of 
Everglades  National  Park"  (1992), 
proposed  a  plan  whereby  the  crocodile 
sanctuary  could  be  opened  to  varying 
degrees  to  public  access.  The  study 
concluded  the  sanctuary  could  be 
opened  under  a  specific  set  of  criteria, 
including  the  establishment  of  "no 
wake"  zones  for  the  protection  of  young 
crocodiles,  regulatory  signing, 
monitoring  of  population  numbers  and 
condition  in  the  sanctuary,  increased 
law  enforcement  patrols  to  protect  the 
animals  and  maintain  "no  wake"  areas. 


controlled  regular  trimming  of  opened 
creek  areas,  and  development  of  a 
schedule  for  opening  and  closing  parts 
of  the  sanctuary,  relative  to  breeding, 
nesting  and  hatching  activity. 

The  U.S.  Fish  and  WildHfe  Service,  in 
an  informal  consultation,  concluded  the 
sanctuary  could  be  opened  without 
endangering  the  American  crocodile, 
provided  the  NPS  implemented  and 
enforced  the  protective  measures 
outlined  in  the  assessment. 

On  September  15, 1993,  a  paper 
entitled  "Deterioration  of  the  Florida 
Bay  Ecosystem:  An  Evaluation  of  the 
Scientific  Evidence,"  was  published.  It 
included  a  summary  of  the 
manifestations  of  deterioration,  such  as 
seagrass  and  mangrove  die-offs,  algal 
blooms,  increased  salinity  in  the  bay. 
reduction  of  bird  and  fish  populations, 
and  changes  in  American  crocodile 
nesting  patterns.  The  consensus  of  the 
six  scientists  on  the  evaluation  panel  is 
that  the  deterioration  process  is 
coniplex  and  its  mechanics  are  not  yet 
understood.  They  cautioned  against 
making  major  policy  and  management 
decisions  with  the  inadequate  amount 
of  existing  information  available. 

Based  on  available  information  and 
comment,  the  areas  colloquially  known 
as  the  "crocodile  sanctuary"  will  remain 
closed  for  the  following  reasons: 

1.  Funding  to  support  enforcement  of 
seasonal  closures  and  no-wake  zones, 
regular  patrols,  adequate  resource 
management  monitoring,  installation 
and  maintenance  of  signs  and  trimming 
of  vegetation  along  opened  creeks  in  the 
sanctuary  areas,  which  are  criteria 
necessary  for  protection  of  the  American 
crocodile  is  not  available. 

2.  Aerial  manatee  surveys  done  in 
1980/81  showed  no  animals  in  the 
sanctuary  area.  Recently,  they  have  been 
shovkrn  to  be  using  the  closed  area  for 
activities  sensitive  to  disturbance,  such 
as  calving.  The  significance  of  the  new 
activity  relative  to  the  status  of  the 
endangered  manatee  has  not  yet  been 
determined. 

3.  The  closed  areas,  in  their  present 
state,  contribute  significantly  to  the 
recovery  of  the  American  crocodile. 
Because  part  of  the  recovery  plan  is  to 
attain  60  reproducing  females,  any  area 
that  supports  a  vital  hatchery  should  be 
protected. 

Saltwater  Fisheries 

Pursuant  to  Chapter  80-162.  Laws  of 
Florida,  a  Saltwater  Fisheries  Study  and 
Advisory  Council  was  appointed  by  the 
Governor  to  recommend  to  the  State 
Legislature  a  comprehensive  saltwater 
fishery  conservation  and  management 
policy.  In  keeping  with  this  charge,  the 
Council  holds  public  hearings  and 
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drafts  rules  to  govern  Rshing  activities 
within  the  fisheries  of  the  State  of 
Florida.  To  date,  rules  have 
promulgated  setting  seasons,  size  limits, 
and  bag  limits  for- various  species  of 
saltwater  game  fish. 

However,  there  is  concern  among 
fishermen,  the  park,  and  the  State  over 
the  apparent  conflict  of  bag  limits  set  by 
the  Council  and  those  prescribed  in  the 
existing  regulations  which  limits 
possession  to  ten  (10)  fish  of  one 
species,  excluding  bait  Hsh.  and  a  total 
of  no  more  than  twenty  (20)  fish  of  all 
species.  Specifically,  in  the  cases  of 
such  popular  and  stressed  species  as 
snook,  tarpon,  red  drum,  bonefish, 
grouper,  snapper,  and  tarpon,  the  State 
of  Florida  has  acted,  based  on 
professional  fisheries  management 
principles,  to  restrict  possession  of  these 
species  to  limits  far  lower  than  the 
park's  ten  fish  per  species  limit.  The 
National  Park  Service  does  not  wish  to 
retain  unmodified,  a  regulation  that 
conflicts  with  such  Stale  regulatory 
actions,  and  fails  to  provide  appropriate 
protection  to  species  under  great  fishing 
pressure. 

Everglades  National  Park  has  been 
closed  to  personal  watercraft  through  36 
CFR  1.5(a)(1)  (Closures  and  Public  Use 
Limits)  for  a  number  of  years.  The 
purpose  for  which  the  park  was 
established,  to  protect  a  unique  natural 
system,  made  activities  such  as  water 
skiing  and  use  of  personal  watercraft 
incompatible  with  preserving 
wilderness  qualities  such  as  serenity. 
Because  the  closure  to  personal 
watercraft  will  become  permanent  with 
this  rulemaking,  the  closure  will  now 
become  a  part  of  §  7.45. 

Mining 

The  NPS  has  revised  the  special 
regulations  of  the  park  in  order  to. 
among  other  things,  delete  obsolete 
mining  rules  found  in  the  special 
regulations  for  Everglades  National 
Park. 

Provisions  of  the  acts  of  October  10, 
1949  (63  Stat.  733),  and  July  2, 1958  (72 
Stat.  280),  which  will  be  referred  to  as 
"the  acts  of  1949  and  1958",  allowed 
mineral  owners  within  Everglades 
National  Park  to  explore  for  and  develop 
their  mineral  properties  until  October  9, 
1967.  The  acts  of  1949  and  1958  also 
provided  that  if  any  production  of  oil  or 
gas  occurred  during  that  period,  the 
right  to  explore  and  develop  would  be 
extended  for  all  mineral  owners  for  the 
life  of  such  production.  At  least  four 
exploratory  oil  and  gas  wells  were 
drilled  during  this  period,  but  no 
discovery  was  made  and  no  production 
occurred. 


Therefore,  the  provision  allowing 
these  activities  expired  on  October  9, 
1967.  The  acts  of  1949  and  1958  also 
provided  that  former  mineral  owners 
were  entitled  to  customary  royalties 
from  any  production  of  their  former 
mineral  properties  should  the  Federal 
government  so  authorize  anytime  before 
January  1, 1965.  The  Federal 
government  made  no  authorizations. 

The  National  Park  Service  adopted 
special  regulations  found  in  36  OFR 
7.45(a)  "to  govern  the  exploration, 
development,  extraction,  and  removal  of 
oil,  gas,  and  other  minerals  on  lands 
acquired  for  Everglades  National  Park." 
The  suspense  dates  authorized  by  the 
acts  of  1949  and  1958  for  former  mineral 
owners  to  explore  or  develop  their 
properties  or  to  benefit  from  any 
production  by  the  Federal  government 
have  passed. 

Through  the  Everglades  National  Park 
Protection  and  Expansion  Act  of  1989, 
(Pub.L.  101-229)  approximately  107.400 
acres,  known  as  "East  Everglades"  was 
included  inside  the  park.  The  tract  is  a 
mosaic  of  park-owned  and  private  land. 
Because  of  the  still  formative  stage  of 
the  addition  and  language  contained 
within  the  Act.  regulations  relating  to 
off-road  conveyances  fall  outside  the 
scope  of  these  special  regulation 
changes,  and  will  be  deferred  until  a 
later  date. 

Summary  of  Comments 

The  National  Park  Service  has 
carefully  considered  all  comments 
received  and  in  some  cases,  adopted 
suggestions  made.  In  addition,  a  critical 
review  of  the  content  and  format  of  the 
proposed  regulations  was  done;  they 
were  edited  and  reorganized  as  a  result, 
but  significant  changes  in  substance  did 
not  occur. 

Those  comments  and  reasons  for 
accepting  or  rejecting  them,  and  the 
changes  are  included  below. 

The  Service  received  one  comment 
regarding  the  change  in  the  definition, 
under  §  7.45(c)(6),  "guide  fisherman." 
The  respondent  was  concerned  because 
of  the  deletion  of  "interpretation  of 
natural  resources;"  his  main  activity 
was  interpretive  trips  as  opposed  to 
fishing  services.  The  proposed 
definition  will  stand,  as  the  guide  > 
fisherman  permit  system  is  designed  to 
regulate  fishing  activity  at  Everglades 
National  Park.  Commercial  interpretive 
services,  i.e.,  tours,  will  be  regulated 
through  the  concessions  management 
program. 

Kawasaki  Motors  Corporation,  U.S.A. 
commented  on  the  definition  of 
"personal  watercraft,"  objecting  to  the 
phrase  "thrill  craft."  The  Service  agrees, 
and  the  definition  has  been  rewritten. 


Definitions  used  by  the  personal 
watercraft  industry  and  the  States  of 
Texas  and  Florida  were  incorporated. 
Industry  trade  names,  which  are  used 
colloquially  to  describe  personal 
watercraft,  were  added  to  give  focus  to 
the  definition. 

One  comment  was  received  regarding 
the  definition  of  "ornamental  tropical 
fish"  (§  7.45(d){10)),  pointing  out  the 
limitations  of  the  definition.  The 
definition  and  reference  were 
eliminated.  It  was  meant  to  sepalfle 
sport  fishing  from  the  action  of 
collection  of  tropical  fish,  a  much 
different  activity,  but  failed  to  include  a 
comprehensive  listing  of  all  tropical 
species  in  Everglades  National  Park.  The 
phrase  "and  live  in  close  relationship 
with  coral  communities"  did  not  reflect 
habftat  in  Everglades  National  Park, 
where  tropical  fish  live  in  association 
with  seagrass,  mangroves  and  sponges. 
The  revision  of  fishing  restrictions. 
§  7.45(d)  (1)  and  (2),  eliminates  the  need 
to  define  and  control  the  taking  of 
tropical  fish  in  this  special  regulation. 
Three  comments  were  received  from 
guide  fishermen  on  proposed 
§  7.45(e)(12)(iii)  during  the  comment 
period;  one  opposed  and  two  favored 
the  change.  The  new  regulation  would 
have  restricted  the  number  of  fish 
aboard  guide  boats  to  the  bag  limit  per 
person  multiplied  by  the  number  of 
customers  on  board,  meaning  each  fish 
caught  by  a  fish  guide  would  reduce  the 
bag  limit  for  his  clients  by  one  fish.  One 
newspaper  article  was  written  about  the 
proposed  change.  Four  other  verbal 
comments,  two  in  favor  and  two  against, 
were  received  outside  the  comment 
period.  One  respondent  wrote  that  fish 
guides  who  did  business  from  inside  the 
park  did  not  have  the  same  opportunity 
as  guides  who  were  based  outside  the 
boundary  to  catch  fish  for  personal 
consumption.  The  written  and  verbal 
comments  in  favor  were  simply 
expressions  of  support  for  the  rule.  The 
newspaper  article  cited  vulnerability  of 
sea  trout  as  habitat  shrank  and  the  need 
to  protect  population  numbers  as  a 
reason  for  the  restriction  of  bag  limits  on 
guide  fishing^boats.  The  final  rule  has 
been  changed  to  include  bag  limits 
under  §  7.45(d)  (1)  and  (2)  which  apoly 
to  guide  fishermen.  These  limits  will  be 
reviewed  and  changed  annually  as 
needed.  Section  7.45(e){12)(iii),  is 
therefore,  eliminated  firom  the  final  rule. 
In  1989,  the  public  became  aware  the 
NPS  was  considering  opening  the 
crocodile  sanctuary.  Everglades  received 
written  comments  from  11/89  through 
1/90  that  supported  returning  to 
conditions  before  the  1980  closure,  i.e.. 
closure  of  the  sanctuary  only  during  the 
crocodile  nesting  season.  Fifteen  people 
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wrote  to  comment  in  favor  of  opening 
the  sanctuary.  Four  people  specifically 
mentioned  closing  the  area  during 
nesting  season.  Three  of  the  four 
commented  that  "recent  studies"  had 
shown  nn  reason  to  maintain  a  complete 
closure. 

Ten  of  the  fifteen  writers  asked  the 
area  be  opened  for  fishing  and 
sightseeing.  Reasons  given  for  opening 
the  area  were  as  follows:  eight  people 
wanted  it  opened  so  they  could  use  the 
area,  one  person  asked  it  be  opened, 
giving  no  reason;  and  one  person  asked 
it  be  opened  because  it  was  more 
convenient  than  other  areas  he  fished. 

In  addition  to  letters,  there  were  two 
petitions  signed  by  a  total  of  194  people. 
The  petitions  asked  "to  see  the  closed 
creeks  and  lakes  of  Northeast  Florida 
Bay  opened  for  fishing  and  sightseeing, 
as  they  once  were." 

"A  Draft  Assessment  of  Recreational 
Boating  and  its  Potential  Impact  on 
Resources  Within  the  Crocodile 
Sanctuary  of  Everglades  National  Park" 
was  released  for  public  comment  in 
1992  and  generated  extensive  written 
comments.  Twenty-five  private 
individuals  and  ten  representatives  from 
State  and  Federal  Agencies  and 
academic  institutions  sent  comments.  A 
list  of  those  agencies  and  institutions 
who  commented  are  listed  below: 

National  Park  Service 

National  Oceanographic  and  Atmospheric 

Administration  (NOAA) 
U.S.  Fish  and  Wildlife  Service  (FWS) 
Florida  Freshwater  Fish  and  Game 

Commission 
Florida  Department  of  Natural  Resources 
Cooperative  Fish  and  Wildlife  Research  Unit, 

University  of  Florida 
Department  of  Biological  Sciences,  Public 

University  at  Miami 
Department  of  Natural  Resources,  Dade 

County,  Florida 

Sixteen  private  individuals 
mentioned  only  the  Taylor  River  area 
asking  it  be  opened  to  the  public.  Eleven 
of  them  gave  the  remoteness  of  the  area 
as  a  reason  for  opening  it,  ten  saying  the 
fishing  pressure  there  would  be 
"minimal."  The  remaining  five  asked  to 
be  able  to  fish  there. 

The  remaining  nine  letters  asked  to 
open  the  sanctuary  area.  Five  of  the  nine 
commented  the  area  had  been  closed  too 
long,  one  asked  the  area  be  opened  on 
a  one-year  trial  basis,  one  felt  the 
crocodile  was  no  longer  endangered, 
one  said  Everglades  National  Park 
should  be  opened  to  fishing  instead  of 
closed  as  it  is  now,  and  one  asked 
merely  for  the  seasonal  opening  plan. 

Comment  from  public  agencies  fell 
into  three  basic  categories.  The  FWS 
and  NOAA  supported  the  assessment  as 
it  was  written.  The  Florida  Freshwater 


Fish  and  Game  Commission  supported 
the  plan,  with  the  following 
modifications:  (1)  Increase  the  length  of 
the  seasonal  closure  by  two  weeks, 
beginning  in  February  instead  of  March; 
(2)  Correct  a  comment  relating  to 
crocodile  habituation  to  human 
presence;  (3)  List  prohibited  recreational 
activities  in  the  sanctuary  areas;  (4) 
Restrict  use  of  the  areas  to  dayhght  only; 
(5)  Expand  monitoring  before  and  after 
open  periods. 

The  remaining  agencies  took  the 
position  that  the  assessment  did  not 
include  sufficient  scientific  information 
to  justify  opening  the  sanctuary  area. 
The  Florida  DNR  was  concerned  about 
the  effect  of  the  opening  on  manatees; 
they  asked  for  a  delay  in 
implementation  until  a  manatee 
protection  plan  was  completed.  The  two 
universities  expressed  the  feeling  that 
protection  of  the  sanctuary  was  critical 
to  recovery  of  the  species;  they  voiced 
concern  that  opening  the  area  would 
have  unacceptable  impact  on  the 
crocodile  recovery.  The  remaining 
agency  comments  ijpcommended  more 
detailed  study  before  opening  the  area 
was  considered.  The  lack  of  research  in 
relation  to  the  impact  of  human 
intrusion  on  crocodile  reproduction  was 
cited  in  two  of  the  responses.  Seven  of 
the  comments  asked  for  a  more 
conservative  approach  with  respect  to 
opening  the  sanctuary  area. 

Two  written  comments  were  received 
regarding  the  proposal  to  substitute 
existing  §  7.45(g),  relating  to  the  specific 
closure  of  the  area  known  as  the 
"crocodile  sanctuary,"  with  a  broader 
authority  in  proposed  §  7.45(e)(1), 
which  would  allow  for  the  opening  or 
closing  of  areas  in  the  park  as  needed. 
One  was  from  an  NPS  employee  and 
one  from  a  local  organized  fishing  guide 
association.  One  NPS  employee 
questioned  the  need  to  place  any 
closure  statute  in  §  7.45,  as  he  felt  it  was 
adequately  covered  by  1.5.  The  fish 
guide  association  made  a  general 
statement  about  the  need  to  close 
certain  critical  areas,  and  asked  for  the 
opportunity  to  express  their  feelings 
about  any  proposed  closures.  The  writer 
also  commented  that  the  proposed 
special  regulations  were  "important 
steps  in  a  continued  march  toward 
conservation  and  preservation  of  Park 
resources  and  improved  fisheries 
management." 

The  closed  areas  for  "saltwater 
fisheries"  will  remain  closed  under  the 
authority  found  at  36  CFR  1.5,  for  the 
following  reasons: 

1.  Flexibility:  The  closure  will  be 
reviewed  on  an  annual  basis,  in  order  to 
be  more  responsive  to  technical 
information  from  the  scientific 


community.  Although  the  same 
scientific  criteria  must  be  met  whether 
the  closure  is  authorized  under  36  CFR 
1.5  or  36  CFR  7.45,  it  will  be  easier  to 
manage  small  individual  closure  areas 
without  affecting  the  status  of  the  entire 
closure.  Any  areas  that  are  opened  will 
be  subject  to  full  compliance  scrutiny  by 
FWS  as  well  as  the  research  center  at 
Everglades  National  Park.  For  example, 
with  proper  research  and 
documentation,  one  section  of  the  area 
may  be  opened  to  public  access,  while 
another  area  discovered  critical  to 
crocodile  survival  may  be  closed. 

2.  Changing  conditions:  The  present 
sanctuary  area  is  a  fixed  physical  area, 
which  may  not  always  contain  the 
critical  reproductive  areas  of  the 
crocodile  population.  Under  §  1.5,  it 
will  be  easier  to  adjust  the  closed  areas 
as  the  focus  of  the  high  success 
population  changed. 

3.  L/nj/ormify;  Protection  of  any 
endangered  species,  while  dependent 
on  the  unique  characteristics  of  the 
individual  species,  is  managed  under 
uniform  resources  management  policies 
and  principles.  The  NPS  goal  is  to 
provide  the  maximum  level  of 
protection  for  all  species  within 
Everglades  National  park;  one  of  those 
species  is  the  American  crocodile.  Any 
other  future  area  closures  for  benefit  of 
the  crocodile  should  be  perceived  as 
equally  important  to  the  recovery  of  the 
species,  and  as  having  received  the 
same  high  level  of  consideration  as 
those  presently  closed.  The  term 
"sanctuary"  implies  a  high  level  of 
protection;  anything  that  is  closed  but 
not  called  a  sanctuary  may  be  thought 
to  have  less  priority  or  importance  with 
respect  to  protection  efforts. 

One  comment  was  received  asking  if 
§  7.45(e)(7)  allowed  boats  up  to,  but 
including  6  horsepower.  The  rule  reads 
that  boats  with  motors  vp  to  and 
including  6  horsepower  are  allowMl 
under  the  specified  conditions.      >r-'^^ 

One  comment  was  received  hord  ^ 
Kawasaki  Motors  Corporation,  U.S. 
regarding  proposed  prohibition  of 
personal  watercraft  in  Everglades 
National  Park.  The  company's  position: 
Exclusion  of  personal  watercraft  from 
the  park  is  discriminatory  and 
"arbitrary,  capricious,  and  without  basis 
in  fact."  They  put  forth  three  main 
arguments: 

(1)  U.S.  Coast  Guard  regulations 
classify  personal  watercraft  as  Class  A 
motorboats,  along  with  all  other 
motorized  vessels  fitting  the  criteria,  the 
NPS  adopts  Coast  Guard  regulations, 
which  must  be  complementary  to  and 
not  in  derogation  of  U.S.  Guard 
regulations,  therefore  NPS  regulation 
(exclusion)  of  personal  watercraft  apart 
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from  other  Class  A  motorboats  is  not 
legal; 

(2)  "Although  reasons  exist  for 
excluding  all  motorized  vessels  from 
areas  of  emergency  vegetation  and  areas 
frequented  by  feeding  birds,  no  such 
justification  has  been  or  could  be 
provided  for  prohibiting  personal 
watercraft  in  areas  where  other  Class  A 
motorboats  are  permitted;" 

(3)  There  have  been  no  studies  that 
speciHcally  deal  with  the  impact  of 
personal  watercraft  on  natural  areas,  as 
differentiated  from  other  motorized 
vessels. 

Section  la-2{h)  of  16  United  States 
Code  gives  the  NPS  authority  to  regulate 
boating  activity  within  areas  of  the 
National  Park  System,  "including  areas 
subject  to  the  jurisdiction  of  the  United 
States."  It  goes  on  the  say,  however, 
"That  any  regulations  adopted  •  *  • 
shall  be  complementary  to  and  not  in 
derogation  of  the  authority  of  the  U.S. 
Coast  Guard  to  regulate  the  use  of 
waters  subject  to  the  jurisdiction  of  the 
United  States." 

Interpretation  of  that  section  is 
included  under  the  Legislative  History 
(Pub.L.  95-458)  House  Report  No.  94- 
1569,  September  16. 1976,  pages  4290 
through  4311.  The  background  section 
of  the  history  says  "Secretary  (of  the 
interior)  is  specifically  authorized  to 
promulgate  and  enforce  regulations 
concerning  boating  *  *  *  "  It  is  further 
interpreted  by  the  Department  of  the 
Interior,  Office  of  the  Secretary,  pg. 
4299,  to  mean  "such  regulations  would 
be  promulgated  for  the  purposes  of 
*  •  *  protecting  the  natural,  wildlife, 
cultural  and  historical  resources." 

The  U.S.  Coast  Guard,  while  objecting 
to  the  exact  wording  of  the  statute, 
agreed  with  the  principle:  "This 
Department  (Transportation)  has  no 
objection  to  the  Secretary  of  the  Interior 
promulgating  regulations  relating  to 
operational  matters  on  waters  within 
areas  of  the  National  Park  System."  The 
Department  of  Transportation  went  on 
to  say  that  it  was  concerned  about 
conflicting  regulations  in  certain  areas. 
To  clarify  that  position,  they  suggested 
the  following  text,  based  on  their 
interpretation  of  the  U.S.  Coast  Guard 
mission:  "Promulgate  and  enforce 
regulations  concerning  boating 
operations  and  other  activities  on  or 
relating  to  waters  located  within  areas  of 
the  National  Park  System  •  •  * 
Provided  that  any  regulations 
concerning  (1)  boat  design,  safety  and 
numbering.  (2)  vessel  documentation 
and  inspection,  and  (3)  Rules  for  the 
Prevention  of  Collisions  shall  be 
promulgated  under  this  subsection  (read 
16  use  l-2a(h))  only  with  the 
concurrence  of  the  Secretary  (of 


Transportation)  *  *  *  "  The  exclusion 
of  a  type  of  vessel  or  activity,  then,  does 
not  fall  under  an  area  for  which  the  U.S. 
Coast  Guard  reserves  judgement,  but  for 
which  the  Department  of  Interior  says  is 
necessary  for  "  *  *  *  protecting  the 
natural,  wildlife  •  *  *  resources."  The 
argument  of  legality  is  not  applicable  in 
this  case. 

The  1934  Act  of  Congress  that  created 
Everglades  National  Park  directs:  "The 
said  area  or  areas  shall  be  permanently 
preserved  as  wildeme,ss,  and  no 
development  of  the  project  (park)  or 
plan  for  the  entertainment  of  the  visitors 
shall  be  undertaken  which  will  interfere 
with  the  pres»;rvation  intact  of  the 
unique  flora  and  fauna  and  the  essential 
primitive  natural  conditions  now 
prevailing  in  this  area."  (16  U.S.C. 
410c.)  The  park's  significance  is 
reinforced  by  designation  from  the 
United  Nations  Education,  Scientific 
and  Cuhural  Organization  (UNESCO)  as 
an  International  Biosphere  Reserve. 
Further,  it  possesses  such  "outstanding 
universal  value  as  part  of  the  worid's 
natural  heritage"  that  it  carries  the 
status  of  a  World  Heritage  Site.  Under 
the  World  Heritage  Convention,  the 
United  States  Government  has  treaty 
obligations  to  take  necessary  actions  to 
protect  the  park.  In  December.  1993,  the 
Convention  added  Everglades  National 
Park  to  its  list  of  endangered  areas. 

The  NPS  publication  "Management 
Policies"  (1988)  states:  "All  proposals 
for  parks  uses  will  be  evaluated  in  terms 
of  their  consistency  with  all  applicable 
legislation  *  *  *  as  well  as  their  actual 
and  potential  effects  on  park  values, 
purposes  and  resources"  (Chapter  8:1). 
A  NPS  study  titled  "A  Review  of  • 
Personal  Watercraft  and  their  Potential 
Impact  on  the  Natural  Resources  of 
Everglades  National  Park"  found 
potential  negative  impact  on  the  park  by 
personal  watercraft. 

In  addition,  the  management  plan  for 
the  Great  White  Heron  and  Key  Deer 
National  Wildlife  Refuges  contains 
information  based  on  five  years' 
observation  of  personal  watercraft 
activity  in  those  areas  by  a  Fish  and 
Wildlife  Service  biologist.  He  observed 
differences  in  the  behavior  and  use  of 
personal  watercraft.  as  opposed  to  other 
motorboats:  They  tended  to  travel  in 
groups  of  2-5  vessels,  and  occasionally 
15  or  more;  they  travel  at  high  speed, 
make  repeated  circuits  in  a  concentrated 
area:  and  make  repeated  circles,  in 
shallow  water,  around  small  islands.  In 
one  case,  a  personal  watercraft  ran 
circuits  near  an  osprey  nest  for  one 
hour,  chasing  the  bird  away  from  its 
nest  and  eggs  11  times. 

"Management  Policies"  further  states: 
"The  National  Park  Service  will 


encourage  recreational  activities  *  *  * 
that  are  also  consistent  with  the 
protection  of  the  resources,  and  that  are 
compatible  with  other  visitor  uses" 
(Chapter  8:2).  It  goes  on  to  say:"*  *  * 
because  of  differences  in  individual 
park  enabling  legislation  and  resources 
and  differences  in  the  missions  of  the 
National  Park  Service  and  other  federal 
agencies,  an  activity  that  is  entirely 
appropriate  when  conducted  in  one 
location  may  be  inappropriate  if 
conducted  in  another"  (Chapter  8:2-3). 
That  is,  the  use  of  a  personal  watercraft 
in  a  recreation  area  that,  as  one  of  its 
primary  missions,  provides  a  water 
environment  to  support  a  wide  variety 
of  water  oriented  recreational  activity, 
may  be  appropriate  under  its  enabling 
legislation  and  management  policies. 
Conversely,  Everglades  National  Park, 
with  its  mission  to  conserve  a 
distinctive  natural  ecosystem,  has  a 
different  focus.  Appropriate  recreation 
and  visitor  use  must  be  consistent  with 
the  purpose  for  which  the  park  exists. 
For  e.xample,  most  keys  in  the  Florida 
Bay  area  of  the  park  are  closed  to  public 
entry,  for  the  protection  of  animal  and 
plant  life.  Visitor  enjoyment  of  personal 
watercraft  is  dependent  on  the  presence 
or  absence  of  suitable  water  resources, 
which  may  be  found  in  a  great  variety 
of  locations.  The  realization  of  the 
Service's  goal  to  provide  for  recreational 
use  of  a  natural  area  balanced  against 
the  preservation  of  the  combination  of 
tangible  and  intangible  features  that 
constitute  Everglades  National  Park  is 
best  served  with  the  exclusion  of 
personal  watercraft. 

Modification  of  the  Proposed 
Regulations 

The  definition  of  "commercial 
fishing,"  proposed  §  7.45(d)(3)  and 
renumbered  §  7.45(c)(3),  is  revised  to 
include  freshwater  species,  because  the 
park  contains  a  significant  freshwater 
aquatic  resource  used  by  visitors. 

The  definition  of  "hovercraft," 
§  7.45(d)(6)  is  ehminated,  as  36  CFR  1.4 
includes  a  definition  of  hovercraft  under 
"aircraft." 

The  definitions  for  "mullet," 
"shrimp"  and  "spiny  lobster"  are 
eliminated  from  proposed  §  7.45(d) 
(Definitions),  and  will  be  covered  under 
36  CFR  1.5  as  set  forth  in  §  7.45(d)(2) 
(Fishing). 

Proposed  §  7.45(e)  was  renumbered 
§  7.45(d)  (Fishing)  and  rewritten  to 
allow,  as  in  most  State  fisheries 
management  systems,  annual  review  of 
fishing  restrictions.  The  change  more 
clearly  realizes  the  intent  and  effect  of 
the  proposed  rule,  which  is  to  permit 
the  park  to  closely  conform  to  State  law. 
This  includes  yearly  changes,  as  much 
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as  possible,  but  also  reflects  current  NPS 
natural  resources  management 
mandates,  which  may  require  some 
fishing  restrictions  to  be  stricter  than 
state  law,  in  order  to  address  specific 
threats  to  the  Everglades  National  Park 
biological  system.  The  change 
eliminates  proposed  §  7.45(e)(12) 
(Fishing),  because  the  finalized 
regulation  found  at  §  7.45(d)  (Fishing) 
includes  bag  limits. 

Section  2.3(d)(4)  prohibits 
commercial  fishing  unless  authorized  by 
statute.  With  the  adoption  of  this  final 
rule,  all  regulations  relating  to 
commercial  fishing  wdthin  Everglades 
National  Park  are  eliminated.  Therefore, 
commercial  fishing  references  have  been 
eliminated  because  they  are 
unnecessary. 

Proposed  §  7.45(e)(6)  (Fishing)  and 
§  7.45(e)(9)  (Fishing)  are  eliminated,  as 
§  7.45(d)(2)  (Fishing)  addresses  bag 
limits  and  species  that  may  be  taken.  At 
present,  the  State  of  Florida,  for  health 
reasons,  has  closed  most  of  the  waters 
of  the  park  to  the  taking  of  oysters.  The 
Sup)erintendent  used  dfscretionary 
authority  found  at  1.5  for  a  closure  to 
oyster  fishing  imtil  the  state  classifies 
park  waters  or  parts  thereof  as 
"approved"  for  oysters.  Without  the 
modification,  it  may  appear  §  7.45 
allows  taking  oysters,  while 
discretionary  authority  invoked  under 
1.5  prohibits  it.  As  changed,  the  final 
rule  may  allow  the  taking  of  oysters  at 
a  future  time,  subject  to  current 
restrictions.  It  also  allows  for  changing 
the  status  of  finfish,  shrimp  and  bait 
species  when  the  need  for  protection 
changes. 

Proposed  §  7.45(e)(13)  (Fishing)  is 
renumbered  as  §  7.45(d)(8)  (Fishing)  and 
revised  by  deleting  the  sentences  "All 
fish  which  do  not  meet  size  or  species 

*  *  *"  and  "The  intentional  disturbing 

*  *  *"  These  sentences  merely 
duplicate  the  intent  of  2.3(d)(7). 
Proposed  §  7.45(e)(14)  (Fishing), 
renumbered  as  §  7.45(d)(7)  (Fishing)  is 
revised  for  clarity,  and  to  allow  for  the 
possibility  that  other  fish  cleaning 
facilities  may  be  developed  within  the 
park. 

Proposed  §  7.45(e)(15)  (Fishing)  has 
been  edited  and  renumbered  as 
§  7.45(d)(8)  (Fishing). 

Proposed  §  7.45(0(4)  (Boating)  is 
amended  as  §  7.45.(e)(5)  (Boating)  to 
identify  the  Act  of  Congress,  Pub.  L  95- 
625,  as  the  authority  for  the  creation  of 
the  wilderness  area  cited.  When  written 
in  the  proposed  rule,  it  appeared  that 
§  7.45  itself  was  establishing  the  named 
areas  as  wilderness,  as  evidenced  by  the 
phrase  "the  following  coastal  areas  are 
designated  wilderness." 


Proposed  §  7.45(f)(6)  (Boating)  is 
edited  and  renumbered  as  §  7.45(e)(7) 
(Boating). 

Proposed  §  7.45(f)(7)  (Boating)  is 
edited  and  renumbered  as  §  7.45(e)(2) 
(Boating). 

Proposed  §  7.45(f)(8)  (Boating)  is 
eliminated  as  redundant. 

Proposed  §  7.45(fl(10)  (Boating), 
prohibition  of  hovercraft,  is  deleted  in 
the  final  rule,  because  36  CFR  2.18(e) 
already  addresses  that  issue. 

New  §  7.45(f)  (Violations)  is  added  as 
a  general  statement  that  covers  all 
provisions  of  §  7.45,  consolidating  a 
number  of"*  *  *  is  prohibited" 
statements. 

Drafting  InformaUon 

The  following  persons  participate  in 
the  writing  of  the  final  rule:  Mark  Lewis, 
Gulf  Island  National  Seashore  (formerly 
of  Everglades  National  Park),  and  Larry 
Belli,  Elaine  Hall,  Reed  Detring  and 
Philip  A.  Selleck,  Everglades  National 
Park. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  #1024-0026. 

Compliance  with  Other  Laws 

This  rule  was  not  subject  to  office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Service  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  conclusion  is 
based  on  the  fact  that  the  deletion  of 
obsolete  and  duplicate  regulations  will 
have  no  economic  effect.  The  fishing 
regulation  changes  would  be  minimal, 
with  no  negative  impact  on  fishing 
related  industries  adjacent  to  Everglades 
National  Park.  Lower  bag  Umits  will 
improve  the  available  stock  in  park 
waters,  and  consistency  with  State  rules 
will  avoid  confusion  among  visitor 
fishing  in  park  waters. 

The  Service  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety.  In 
accordance  with  the  procedural 
requirements  of  the  National 
Environment  Policy  Act  (NEPA)  and  the 
Departmental  regulations  516  DM  6,  a 
categorical  exclusion  has  been  granted. 

This  rulemaking  does  affect  public 
access  to  habitat  of  the  American 
crocodile,  an  endangered  species. 
Pursuant  to  Section  7  requirements  of 
the  Endangered  Species  Act,  the 


National  Paric  Service  has  consulted 
with  the  U.S.  Fish  and  Wildlife  Service 
regarding  the  proposed  changes  in  the 
crocodile  sanctuary.  The  U.S.  Fish  and 
Wildlife  Service  has  concurred  with 
these  propK>sals. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks;  Reporting  and  record- 
keeping requirements. 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  Chapter  I,  7.45  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  7— SPEQAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a  462(k). 

2.  Section  7.45  is  revised  as  follows: 

§7.45    Everglades  National  Park. 

(a)  Information  collection.  The 
information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501 
et.seq.,  and  assigned  clearance  number 
1024-0026.  This  information  is  being 
collected  to  solicit  information 
necessary  for  the  Superintendent  to 
issue  permits  used  to  grant 
administrative  benefits.  The  obligation 

#  to  respond  is  required  in  order  to  obtain 
a  benefit. 

(b)  Prohibited  conveyances.  Only 
hand-propelled  vessels  may  be  operated 
upon  those  areas  of  emergency 
vegetation  commonly  called  marshes, 
wetlands,  or  "the  glades."  Operation  of 
a  motorized  vessel  in  such  areas  is 
prohibited. 

(c)  Definitions.  The  following 
definitions  shall  apply  to  this  section: 

(1)  Ballyhoo  means  a  member  of  the 
genus  Hemiramphus  (family: 
Exocoetidae). 

(2)  Cast  net  means  a  type  of  circular 
faUing  net,  weighted  on  its  periphery, 
which  is  thrown  and  retrieved  by  hand. 

(3)  Commercial  fishing  means  the 
activity  of  taking  or  harvesting,  or 
attempting  to  take  or  harvest  any  edible 
or  non-edible  form  of  fresh  or  salt  water 
aquatic  life  for  the  purpose  of  sale  or 
barter. 

(4)  Dipnet  means  a  hand-held  device 
for  obtaining  bait,  the  netting  of  which 
is  fastened  in  a  frame. 

(5)  Guide  fishing  means  the  activity, 
of  a  person,  partnership,  firm, 
corporation,  or  other  conunercial  entity 
to  provide  fishing  services,  for  hire,  to 
visitors  of  the  park. 
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(6)  Minnow  means  a  fish  used  for  bait 
from  the  family  Cyprinodointidae. 
Poeciliidae.  or  Atherinidae. 

(7)  Mojarra  or  "goats"  means  a 
member  of  the  family  Gerreidae. 

(8)  Oyster  means  a  moUusk  of  the 
suborder  Ostraeaccea. 

(9)  Personal  watercraft  means  a  vessel 
povi^ered  by  an  outboard  motor,  water- 
jet  or  an  enclosed  propeller  or  impeller 
system,  where  persons  ride  standing, 
sitting  or  kneeling  primarily  on  or 
behind  the  vessel,  as  opposed  to 
standing  or  sitting  inside;  these  craft  are 
sometimes  referreid  to  by,  but  not 
limited  to,  such  terms  as  "wave    . 
runner,"  "jet  ski,"  "wet  bike."  or  "Sea- 
doo."     ' 

(10)  Pilchard  means  a  member  of  the 
herring  family  (Clupeidae).  generally 
used  for  bait. 

(11)  Pinfish  means  a  member  of  the 
genus  Lagodon  (family:  Spiradae). 

(d)  Fishing.  (1)  Fishing  restrictions, 
based  on  management  objectives 
described  in  the  park's  Resources 
Management  Plan,  are  established 
annually  by  the  Superintendent. 

(2)  The  Superintendent  may  impose 
closures  and  establish  conditions  or 
restrictions,  in  accordance  with 
procedures  found  at  §§  1.5  and  1.7  of 
this  chapter,  on  any  activity  pertaining 
to  fishing,  including,  but  not  limited  to 
species  of  fish  that  may  be  taken, 
seasons  and  hours  during  which  fishing 
may  take  place,  methods  of  taking,  and 
size,  creel  and  possession  limits. 

(3)  The  following  waters  are  closed  to 
fishing: 

(i)  All  waters  of  T.  58  S..  R.  37  E., 
sections  10  through  15,  inclusive, 
measured  from  Tallahassee  meridian 
and  base,  in  the  vicinity  of  Royal  Palm 
Visitor  Center,  except  Hole  in  the  Donut 
or  Hidden  Lake,  and  Pine  Island  Lake. 

(ii)  All  waters  in  T.54  S.,  R.  36  E., 
sections  19,  30,  and  31,  and  in  T.  55  S., 
R.  36  E.,  sections  6,  7, 18.  19,  and  30, 
measured  from  Tallahassee  meridian 
and  base,  in  the  vicinity  of  Shark  Valley 
Loop  Road  from  Tamiami  Trail  south. 

(4)  A  person  engaged  in  guide  fishing 
must  possess  a  guide  fishing  permit 
issued  by  the  Superintendent  and 
administered  under  the  terms  of  §  1.6  of 
this  chapter.  Guide  fishing  without  a 
valid  permit  is  prohibited. 

(5)  Except  for  taking  finfish,  shrimp, 
bait,  crabs,  and  oysters,  as  provided  in 
this  section  or  as  modified  under  36 
CFR  1.5,  the  taking,  possession,  or 
disturbance  of  any  fresh  or  saltwater 
aquatic  life  is  prohibited. 

(6)  Methods  of  taking.  Except  as 
provided  in  this  section,  only  a  closely 
attended  hook  and  line  may  be  used  for 
fishing  activities  within  the  park. 


(i)  Crabbing  for  stone  or  blue  crabs 
may  be  conducted  using  attended  gear 
only  and  no  more  than  five  (5)  traps  per 
person.  Persons  using  traps  must  remain 
within  one  hundred  (100)  feet  of  those 
traps.  Unattended  gear  or  use  of  more 
than  five  (5)  traps  per  person  is 
prohibited. 

(ii)  Shrimp,  mullet,  and  bait  fish 
(mirmows.  pilchards,  pinfish,  mojarras, 
ballyhoo  or  bait  mullet  (less  than  eight 
(8)  inches  in  total  length)  may  be  taken 
with  hook  and  line,  dipnet  (not 
exceeding  3  feet  at  its  widest  point)  or 
cast  net,  for  use  as  bait  or  personal 
consumption. 

(iii)  A  dipnet  or  cast  net  may  not  be 
dragged,  trawled,  or  held  suspended  in 
the  water. 

(7)  Tagging,  marking,  fin  clipping, 
mutilation  or  other  disturbance  to  a 
caught  fish,  prior  to  release  is  prohibited 
without  writtun  authorization  from  the 
Superintendent. 

(8)  Fish  may  not  be  fileted  while  in 
the  park,  except  that: 

(i)  Up  to  four  (4)  filets  per  person  may 
be  produced  for  immediate  cooking  and 
consumption  at  designated  campsites  or 
on  board  vessels  equipped  with  cooking 
facilities. 

(ii)  Fish  may  be  fileted  while  at  the 
designated  park  fish  cleaning  facilities, 
before  transportation  to  their  final 
destination. 

(9)  Nets  and  gear  that  are  legal  to  use 
in  State  waters,  and  fish  and  other 
edible  or  non-edible  sea  life  that  are 
legally  acquired  in  State  waters  but  are 
illegal  to  possess  in  the  waters  of 
Everglades  National  Park  may  be 
transported  through  the  park  only  over 
Indian  Key  Pass,  Sand  Fly  Pass,  Rabbit 
Key  Pass.  Chokoloskee  Pass  and  across 
Chokoloskee  Bay,  along  the  most  direct 
route  to  or  from  Everglades  City. 
Chokoloskee  Island  or  Fakahatchee  Bay. 

(i)  Boats  traveling  through  these 
passages  with  such  nets.  gear.  fish,  or 
other  edible  products  of  the  sea  must 
remain  in  transit  unless  disabled  or 
weather  and  sea  conditions  combine  to 
make  safe  passage  impossible,  at  which 
time  the  boats  may  be  anchored  to  await 
assistance  or  better  conditions. 

(e)  Boating.  (1)  The  Superintendent 
may  close  an  area  to  all  motorized 
vessels,  or  vessels  with  motors  greater 
than  a  specified  horsepower,  or  impose 
other  restrictions  as  necessary,  in 
accordance  with  §§  1.5  and  1.7  of  this 
chapter. 

(2)  For  purposes  of  this  section,  a 
vessel  in  which  the  motor(s)  is  (are) 
removed  from  the  gunnels  or  transom 
and  stored  to  be  inoperable,  is 
considered  to  be  not  motorized. 

(3)  The  following  areas  are  closed  to 
all  vessels: 
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(i)  T.  54  S:.  R.  36  E..  sections  19.  30. 
31;  T.  55  S..  R.  36  E.,  sections  6.  7. 18. 
19,  and  30,  bordering  the  Shark  Valley 
Loop  Road  from  the  Tamiami  Trail 
south. 

(ii)  Eco  Pond,  Mrazek  Pond,  Royal 
Palm  Ponds  except  for  Hidden  Lake, 
Parachute  Key  ponds  north  of  the  Main 
Park  Road,  and  Lake  Chekika. 

(4)  The  following  inland  fresh  water 
areas  are  closed  to  the  use  of  motorized 
vessels:  Coot  Bay  Pond,  Nine  Mile  Pond, 
Paurotis  Pond,  Sweetbay  Pond,  Big 
Ficus  Pond,  Sisal  Pond,  Pine  Glade 
Lake,  Long  Pine  Key  Lake,  Tower  Lake. 
Hidden  Lake.  Pine  Island,  and  L-€7 
canal. 

(5)  The  following  coastal  waters, 
designated  by  statute  as  wilderness 
(Pub.  L.  95-625).  are  closed  to  tire  U,se 
of  motorized  vessels:  Mud.  Bear.  East 
Fox.  Middle  Fox.  Little  Fox,  ar,u  Gator 
Lakes;  Homestead  Canal;  all  associated 
small  lakes  on  Cape  Sable  inland  from 
Lake  Ingraham;  Cuthbert,  Henry,  Little 
Henry.  Seven  Palm,  Middle,  Monroe. 
Long,  and  the  Lungs  Lakes;  Alligator 
Creek  from  the  shoreline  of  Garfield 
Bight  to  West  Lake;  all  inland  creeks 
and  lakes  north  of  Long  Sound,  Joe  Bay. 
and  Little  Madeira  Bay  except  those 
ponds  and  lakes  associated  with  Taylor 
River. 

(6)  E,\cept  to  effect  a  rescue,  or  unless 
otherwise  officially  authorized,  no 
person  shall  land  on  keys  of  Florida  Bay 
except  those  marked  by  signs  denoting 
the  area  open,  or  on  the  mainland 
shorelines  from  Terrapin  Point  eastward 
to  U.S.  Highway  1,  including  the  shores 
of  all  inland  bays  and  waters  and  those 
shorelines  contiguous  with  Long  Sound, 
Little  Blackwater  Sound,  and 
Blackwater  Sound. 

(7)  West  Lake  Pond  and  West  Lake 
shall  be  closed  to  all  vessels  when  they 
are  being  used  by  feeding  birds.  At  all 
other  times,  these  areas  shall  be  open 
only  to  hand-propelled  vessels  or  Class 
A  motorboats  powered  by  motors  not  to 
exceed  6  horsepower. 

(8)  Launching,  and  or  operating  a 
personal  watercraft  is  prohibited  in  the 
park. 

(9)  Vessels  used  as  living  quarters 
shall  not  remain  in  or  be  operated  in  the 
waters  of  the  Park  for  more  than  14  days 
without  a  permit  issued  by  the 
Superintendent.  Said  permit  will 
prescribe  anchorage  location,  length  of 
stay,  sanitary  requirements  and  such 
other  conditions  as  considered 
necessary. 

(f)  Violation  of  any  of  the  provisions 
of  §  7.45  is  prohibited. 


Dated:  September  8, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  94-28071  Filed  11-14-94;  8:45  am) 
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37  CFR  Part  201 
[Docket  No.  93-1 3B] 

Procedures  for  Copyright  Restoration 
of  Certain  Motion  Pictures  and  their 
Contents  in  Accordance  With  the  North 
American  Free  Trade  Agreement 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Final  regulations. 


SUMMAflY:  The  Copyright  Office  is 
issuing  final  regulations  establishing 
procedures  that  govern  the  filing  of 
Statements  of  Intent  for  the  restoration 
of  copyright  protection  in  the  United 
States  for  certain  motion  pictures  and 
their  contents  in  accordance  with  the 
North  American  Free  Trade  Agreement 
(NAFTA)  and  the  statute  implementing 
it.  The  NAFTA  Implementation  Act 
authorizes  the  Copyright  Office  to 
establish  procedures  whereby  potential 
copyright  owners  of  eUgible  works  who 
file  a  complete  and  timely  Statement  of 
Intent  with  the  Copyright  Office  on  or 
before  December  31, 1994,  will  have 
copyright  protection  restored  efi^ective 
January  1, 1995.  These  final  regulations 
make  several  modifications  or 
clarifications  to  the  interim  regulations 
and  are  effective  immediately. 
DATES:  These  final  regulations  are 
effective  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  Copyright  GC/I&R.  P.O.  Box 
70400,  Southwest  Station,  Washington, 
D.C,  20024.  Telephone:  (202)  707-8350. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  On 
January  10, 1994,  the  Copyright  Office 
notified  the  public  of  the  provisions  in 
NAFTA  with  regard  to  the  restoration  of 
copyright  protection  for  certain  motion 
pictures  and  their  contents.  59  FR  1408 
(1994).  On  March  16, 1994,  the 
Copyright  Office  published  interim 
regulations  with  a  request  for  comments 
to  establish  procedures  governing  the 
filing  of  Statements  of  Intent  for  the 
restoration  of  copyright  protection  in 
the  United  States  for  these  works.  59  FR 
12162  (1994).  A  total  of  four  public 
comments  were  received.  These  final 


regulations  adopt  most  of  the 
recommendations  made  in  the 
comments  to  improve  the  system  of 
filing  Statements  of  Intent.  Some 
Statements  of  Intent  have  already  been 
filed  with  the  Office.  The  amendments 
to  the  interim  regulations,  including  the 
certification  statement,  do  not  affect 
these  statements;  they  are  governed  by 
the  regulations  effective  at  the  time  they 
were  filed.  However,  the  Office  will 
contact  the  filers  of  these  Statements  to 
ask  if  they  wish  to  modify  their 
Statements  to  comply  fully  with  our 
final  regulations. 

Works  Eligible  for  Restoration 

To  be  eligible  for  copyright 
restoration,  a  motion  picture  or  any 
work  included  in  a  motion  picture 
either: 

1.  Must  have  been  first  fixed  in 
Mexico  or  Canada  and  entered  the 
public  domain  in  the  United  States 
because  of  first  publication  anywhere  on 
or  after  January  1, 1978,  and  before 
March  1. 1989,  without  the  required 
copyright  notice; 

2.  or,  regardless  of  where  it  was  fixed, 
must  have  entered  the  public  domain  in 
the  United  States  because  of  first 
publication  in  Mexico  or  Canada  on  or 
after  January  1, 1978,  and  before  March 
1, 1989,  without  the  required  copyright 
notice. 

The  interim  regulations  set  out  the 
procediues  potential  copyright  owners 
should  follow  to  have  copyright 
protection  for  their  works  restored  in 
the  United  States.  In  order  for  copyright 
to  be  restored  in  an  eligible  work,  the 
potential  copyright  owner  or  an 
authorized  agent  must  file  a  complete 
and  timely  Statement  of  Intent  with  the 
Copyright  Office  by  December  31, 1994. 
These  Statements  must  contain  the 
information  set  out  in  the  final 
regulations.'  This  information  will  be 
used  by  the  Office  to  create  a  public 
record  of  the  works  restored  to 
copyright  protection. 

Summary  of  Comments 

We  received  a  total  of  four  written 
comments  ftt)m:  Jon  Baumgarten,  an 
attorney  representing  the  Motion  Picture 
Association  of  America  (MPAA); 
Carmen  Quintanilla  Madero,  Director 
General  of  the  Mexican  Copyright 
Office;  Phil  Hochberg,  an  attorney 
representing  the  National  Hockey 
League;  and  James  Bouras,  an  attorney. 
Most  recommended  modifying  the 


interim  regulations  to  identify  clearly 
each  woric  that  will  enjoy  copyright 
restoration.  For  example,  Mr. 
Baumgarten  suggested  a  requirement 

That  Statements  of  Intent  include 
identification  of  the  title  and  potential 
copyright  owner  of  works  included  in 
qualifying  motion  pictures;  to  avoid 
uncertainty  and  misreliance  (by  any  party, 
"owner"  or  "user"),  the  regulations  should 
provide  that  if  any  work  is  not  so  identified, 
or  is  inadequately  identified,  it  is  not 
protected. 

Comment  letter  of  Baumgarten  at  pp.  2- 
3. 

Mr.  Hochberg  pointed  out  that  since 
most  sports  programs  do  not  have  a  title, 
they  should  be  identified  by  the 
sporting  event,  team  names,  and  date. 
Comment  letter  of  Hochberg  at  p  2.  The 
Office  is  amending  the  final  regulations 
to  incorporate  both  of  these 
recommendations. 

Mr.  Bouras  suggested  that  all 
Statements  of  bitent  for  titles  in  a 
foreign  language  require  a  literal 
translation  of  that  title  into  English. 
Comment  letter  of  Bouras  at  p  1 .  The 
Office  will  not  require  literal  English 
translations  of  titles  for  foreign  language 
works.  However,  the  Office  strongly 
recommends  the  inclusion  of  any 
alternate  title,  especially  a  title  under 
which  a  work  may  have  been 
subsequently  released  in  the  United 
States. 

Mr.  Bouras  also  stated  that  the 
inclusion  of  names  of  the  stars  of  the 
film,  authors  of  the  book  or  play,  and 
composers  of  the  underlying  music 
would  help  identify  the  work  and  asked 
that  the  final  regulation  either  require  or 
encourage  the  use  of  this  information. 
The  Office  has  decided  not  to  require 
this  information  because  it  would  create 
a  burden  on  potential  owners. 

Prior  to  fihng  a  comment.  Carmen         V 
Quintanilla  Madero  from  the  Mexican 
Copyright  Office  wTote  to  Marybeth 
Peters  asking  for  the  status  of  motion 
pictures  published  before  January  1, 
1978.  Both  Ms.  Peters  and  the  Acting 
Register  Barbara  Ringer  responded  that 
the  NAFTA  Implementation  Act  only 
covered  works  published  without  notice 
between  January  1, 1978,  and  March  1. 
1989.2 

Ms.  Quintanilla's  letter  expressed 
concern  that  the  NAFTA 
Implementation  legislation  addresses 
only  works  that  lost  their  U.S.  copyright 
protection  by  publication  without  a 


'  Additional  information  that  may  be  useful  in 
filing  a  Statement  of  Intent  appeared  in  the  FcderaJ 
RcgiMer,  59  FR  12162  (March  16.  1994).  and  In 
Copyright  Office  Announcement  MU-476  which  is 
available  by  contacting  the  Public  Information 
Ofnce  at  (202)  707-3000. 


'  Both  letters  indicated  that  the  United  States 
G)ngress  might  address  the  status  of  works 
published  without  notice  l>efore  )anuary  1. 1978, 
when  it  considered  the  GATT  legislation.  Letter  of 
Marybeth  Peters  to  Carmen  Quintanilla  Madero, 
April  25, 1994:  letter  of  Barbara  Ringer  to  Carmen 
Quintanilla  Madero.  ]une  23, 1994. 
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copyright  notice  on  or  after  January  1, 
1978.  She  believes  that  the  intent  of  the 
Mexican  negotiator  was  not  satisfied 
and  claims  that 

The  clear  goal  of  Mexico  in  negotiating 
Annex  1705.7  was  to  restore  U.S.  Copyright 
protection  for  Mexico's  "Golden  Age" 
movies,  which  were  released  mostly  prior  to 
1978. 

Comment  letter  of  Quintanilla  at  p  1. 

Regardless  of  the  fact  that  most  of  the 
Mexican  films  may  not  come  within  this 
window,  the  Office  finds  no  authority  to 
extend  the  window  provided  by 
Congress.  The  Intellectual  Property 
Annex  to  the  North  American  Free 
Trade  Agreement  refers  specifically  to 
section  405  (Notice  of  Copyright: 
Omission  of  Notice)  of  the  U.S. 
copyright  law.  This  section  of  the 
copyright  law  was  enacted  in  1976  in 
the  general  revision  of  the  copyright  law 
and  became  effective  January  1, 1978. 
The  specific  reference  to  section  405  is 
included  in  the  NAFTA  Implementation 
Act  (Pub.  L.  No.  103-182)  and  the 
language  of  the  Act  is  very  clear, 
providing  that  only  works  published 
between  January  1, 1978,  and  March  1, 
1989,  are  eligible  for  the  restoration  of 
copyright  protection.  Therefore,  it  is  not 
possible  to  amend  our  draft  regulations 
to  cover  works  published  before  1978. 

Victor  Blanco,  Vice  President  of 
Copyright  Affairs,  Televisa  South 
America,  visited  the  Office  on 
September  13, 1994.  After  having 
reviewed  the  interim  regulations,  he 
suggested  a  change  in  the  language  of 
the  certification  to  clarify  that  the 
certifying  party  can  certify  only  that  he 
or  she  understands  the  work  entered  the 
public  domain  in  the  United  States,  The 
Office  is  revising  the  certification 
statement  in  response  to  Mr.  Blanco's 
suggestion  because  a  filer  may  not  be  an 
expert  in  U.S.  copyright  law  and  thus  he 
or  she  can  only  certify  what  he  or  she 
understands  to  be  the  status  of  the  work. 

Final  Regulations 

Two  types  of  works  are  eligible  for 
copyright  restoration:  (1)  motion 
pictures;  and  (2)  works  included  in 
motion  pictures  (underlying  works  such 
as  a  novel  or  play  on  which  a  motion 
picture  was  based,  the  original 
screenplay  or  the  original  musical  score 
of  a  motion  picture). 

The  overall  objective  in  issuing  these 
final  regulations  is  to  keep  the 
Statement  of  Intent  process  simple  and 
to  identify  clearly  the  works  eligible  for 
restoration.  Based  on  the  comments 
received  in  response  to  the  Notice  of 
Inquiry,  the  Office  is  making  several 
changes  intended  to  help  identify  works 
ior  which  copyright  has  been  restored. 


Identification  of  Titles  of  Underlying 
Works 

If  the  potential  copyright  owner  of 
both  the  motion  picture  and  the 
underlying  work(s),  such  as  a 
screenplay  or  musical  composition,  is 
the  same,  all  such  works  can  be 
included  on  a  single  Statement  of  Intent. 
However,  if  the  title  of  any  underlying 
work  is  different  from  the  title  of  the 
motion  picture,  all  titles  must  be  given. 

As  already  specified  in  the  interim 
regulations,  if  the  potential  copyright 
owner  of  the  motion  picture  is  different 
from  the  potential  copyright  owner(s)  of 
the  underlying  work(s),  separate 
Statements  of  Intent  must  be  filed. 

Identification  of  Untitled  Programs 

Sports  programs  that  do  not  have  a 
title  can  be  identified  by  giving  the 
sporting  event,  team  names,  and  a  date, 
for  example.  National  Hockey  League, 
New  York  Rangers  at  Toronto  Maple 
Leafs,  April  25, 1978. 

English  Translations  of  Titles 

The  English  translation  of  titles  for 
foreign  language  works  is  not  required, 
but  the  Office  strongly  encourages  the 
filer  of  a  Statement  of  Intent  to  include 
any  alternate  title,  especially  a  title 
under  which  a  work  may  have  been 
subsequently  released  in  the  United 
States. 

Certification  Statement 

The  language  required  in  the 
certification  by  the  potential  owner  or 
authorized  agent  is  revised  to  clarify 
that  the  certifying  party  can  certify  only 
that  he  or  she  understands  the  work 
entered  the  public  domain  in  the  United 
States.  See  Item  6  of  the  Appendix.  A 
party  making  this  certification  must  use 
the  required  language  but  specify  in  the 
certification  the  country,  Mexico  or 
Canada,  in  which  the  work  was  first 
fixed  or  first  published. 

In  addition,  the  Office  is  requiring 
that  the  party  submitting  the  statement 
print  or  type  his  or  her  name  under  the 
signature. 

All  statements  should  be  mailed  to 
the  Copyright  Office  at:  NAFTA, 
Copyright  GC/I&R,  P.O.  Box  70400, 
Southwest  Station.  Washington.  DC 
20024. 

Or  they  may  be  delivered  to  the 
Copyright  Office's  Public  Information 
Office  in  Room  401,  James  Madison 
Memorial  Building,  101  Independence 
Avenue  SE.,  Washington.  DC.  Monday- 
Friday,  8:30  a.m.-5:00  p.m.  To  be 
received  timely  they  must  reach  the 
Office  on  or  before  December  31, 1994. 

Appendix — as  Revised  by  Final  Regulations 


Statement  of  Intent  To  Restore  Copyright 
Protection  in  the  United  States  in 
Accordance  With  the  North  American  Free 
Trade  Agreement  (NAFTA) 

1.  Title  of  work:  


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15.  1994  /  Rules  and  Regulations    58789 


If  the  Statement  of  Intent  covers  the  entire 
motion  picture,  give  the  title  of  the  motion 
picture. 

If  the  Statement  of  Intent  includes  the 
motion  picture  and  an  underlying  work(s). 
and  any  underlying  work  has  a  title  different 
from  the  title  of  the  motion  picture,  give  both 
the  title  of  the  motion  picture  and  the  title(s) 
of  underlying  work(s).  Also  specify  the  kind 
of  underlying  work  covered,  for  example, 
"screenplay"  or  "music."  This  situation 
applies  only  when  the  potential  copyright 
owner  is  the  same  for  the  works. 

If  the  Statement  of  Intent  covers  only  an 
underlying  work,  give  the  title  of  the  motion 
picture  and  specify  the  kind  of  underlying 
work  covered,  for  example,  "screenplay"  or 
"music."  In  addition,  if  the  underlying  work 
has  a  title  that  is  different  from  the  title  of 
the  motion  picture,  give  both  titles,  fnr 
example,  state  "[tiih  of  underlying  work] 
contained  in  {title  of  motion  picture]."  0 

If  the  Statement  of  Intent  covers  more  than 
one  motion  picture,  complete  items  1-4  for 
each  motion  picture.  This  situation  applies 
only  where  the  pK)tential  copyright  owner  is 
the  same  for  all  motion  pictures  listed  on  the 
Statement. 

Sports  programs  that  do  not  have  a  "title" 
can  be  identified  by  giving  the  sftorting 
event,  team  names  and  a  date  (month,  day 
and  year). 

la.  Include  series  and  episode  title(s)/ 
number(s),  if  any 


lb.  (Optional)  Ahernative  titles  (for 
example,  U.S.  release  title,  if  different  from 
foreign  title;  English  translation  for  foreign 
language  titles,  etc.) 

la  (Optional)  Original  producer  and/or  di- 
rector ^ 

Id.  (Optional)  Format  or  physical  descrip- 
tion of  work  as  first  published  (running  time, 
reels,  etc.  

Film   

Videotape  _^____ 

Videodisc __^ 

Other  (describe): 

2.  Nation  of  first  fixation: 

Mexico  (  )  Canada  (  )  Other  nation 
(specify): 

2a.  (Optional)  Year  of  first  fixation:    

3.  Nation  of  first  publication: 
Mexico  (    )  Canada  (    )  Other  nation 

(specify): 


4.  Date  of  first  publication: 


(Month/day/year) 

5.  Name  and  mailing  address  of  potential 
copyright  owner  of  work: 

Name: 

Address:    _^_ 

Street  or  Post  Office  Box,  City/State.  Country      / 

Telephone 

Telefax 

6.  Certification  and  Signature:  I  hereby 
certify  that  each  of  the  above  titled  works 
was  first  fixed  or  first  published  in 


and  (insert  Mexico  or  Canada)  understand 
that  the  work(s)  have  entered  the  public 
domain  in  the  United  States  of  America 
because  of  first  publication  on  or  after 
January  1, 1978,  and  before  March  1, 1989, 
without  the  notice  required  by  U.S. 
Copyright  Law.  I  certify  that  the  information 
given  herein  is  true  and  correct  to  the  best 
of  my  knowledge,  and  understand  that  any 
knowing  or  willful  falsification  of  material 
facts  may  result  in  criminal  liability  under  18 
U^.C.  1001. 

Signature: 

Name  (Printed  or  Typed):        _  

Date: 


List  of  S  j^.jects  in  37  CFR  Part  201 

Copyright,  North  American  Free 
Trade  Agreement  Restoration  of 
copyright  for  certain  works. 

Final  Regulations 

For  the  reasons  set  out  in  the 
ppBamble,  37  CFR  chapter  II  is  amended 
in  the  manner  set  forth  below. 

PART  201— [AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  702,  90  Stat.  2541;  17 
r  .S.C.  702;  Pub.  L.  No.  103-182, 107  Stat. 
2115, 

2.  Section  201-.31  is  amended  by 

rt\  ising  paragraph  (d)(2),  redesignating 
parographs  (d)  (3)  and  (4)  as  (d)  (6)  and 
(7),  and  adding  new  paragraphs  (d)  (3), 
(4)  ond  (5)  as  follows. 
«        *        *        «        • 

(d)  Requirements  for  Effective 
Statements  of  Intent.  *   *  * 
(2)  Statements  of  Intent  must  include: 
(i)  the  title(s)  of  the  work(s)  for  which 
copyright  restoration  is  sought, 
including  any  underlying  work(s)  that 
has  a  title{s)  different  from  the  title  of 
the  motion  picture,  provided  all  works 
are  owned  by  the  same  potential 


I  "jivright  owner; 
(iDlhe 


.   ,    he  nation  of  first  fixation; 

(iii)  the  nation  of  first  publication; 

(n  )  the  date  of  first  puolication; 

(v)  the  name  and  mailing  address  (and 
telephone  and  telefax,  if  applicable)  of 
the  potential  copyright  owner  of  the 
work; 

(vi)  the  following  certification  (in  its 
entirety);  signed  and  dated  by  the 
potential  copyright  owner  or  authorized 
agent: 

Certification  and  Signature: !  hereby  certify 
that  each  of  the  above  titled  works  was  first 
fixed  or  first  published  in 

and  (insert  Mexico  or  Canada)  understand 
that  the  work(s)  have  entered  the  public 
domain  in  the  Ufiited  States  of  America 
because  of  first  publication  on  or  after 
January  1, 1978,  and  before  March  1. 1989, 


without  the  notice  required  by  U.S.  copyright 
law.  I  certify  that  the  information  given 
herein  is  true  and  correct  to  the  best  of  my 
knowledge,  and  understand  that  any 
knowing  or  willful  falsification  of  material 
facts  may  result  in  criminal  liability  under  18 
U.S.Q  1001. 

Signature: ^ 

Name  (Printed  or  Typed):  _^ 

Date: 

(3)  If  copyright  restoration  is  sought 
for  an  underlying  work  only,  the 
Statement  of  Intent  must  specify  the 
kind  of  underlying  work  covered  and 
give  the  title  if  different  fi-om  the  title  of 
the  motion  picture. 

(4)  More  than  one  motion  picture  may 
be  included  in  a  single  Stat'jr:ent  of 
Intent  provided  the  potential  copyright 
ovsmer  is  the  same  for  all  the  motion 
pictures.  The  information  required  in 
Section  201.31  (d)(2)(i)  through 
(d)(2)(iv)  must  be  given  for  each  work. 

(5)  Sports  programs  that  do  not  have 
a  title  can  be  identified  in  a  Statement 
of  Intent  by  giving  the  sporting  event, 
the  team  names  and  the  date  (month, 
day  and  year). 

•        •        *        »        • 

Dated:  November  8,  1994. 
Marybeth  Peters, 
Register  of  Copyrights. 
James  H.  Billinglon, 
The  Librarian  of  Congress. 
jFR  Doc.  94-28165  Filed  11-14-94;  8:45  ami 

BILUNQ  CODE  t410-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 

[EPAyOSW-FR-94-51 05-3] 

Solid  Waste  Disposal  Facility  Criteria; 
Correcting  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correcting  Amendment 

SUMMARY:  On  October  1. 1993,  the 
Environmental  Protection  Agency  (EPA) 
issued  a  final  rule  delaying  the  effective 
date  for  certain  requirements  issued 
under  the  authority  of  Sub'.itle  D  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  See  58  FR  51536.  EPA  has 
identified  a  typographical  error  in  this 
rule  requiring  correction.  The  rule 
amended  the  authority  citation  to  40 
CFR  Part  258.  However,  the  rule 
incorrectly  cited  42  U.S.C.  6949(c)  in 
the  list  of  authorities  for  Part  258.  The 
correct  citation  is  42  U.S.C.  6349a{c). 
This  amendment  corrects  the  misprint. 
EFFECTIVE  DATE:  November  15, 1994. 


FOR  FURTHER  INFORMAUON  CONTACT:  For 
more  information  contact  Mr.  Allen  J. 
Geswein,  Office  of  Solid  Waste  (5306). 
U.S.  Environmental  Protection  Agencv. 
401  M  Street  SW.,  Washington,  DC 
20460,  (202)  260-1099. 
SUPPLEMENTARY  INFORMATION:  This 
technical  correction  involves  a 
typographical  error  and  is  necessary  to 
make  the  Code  of  Federal  Regulations 
correct. 

List  of  Subjects  in  40  CFR  Part  258 

Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  November  3, 1994. 
Elliott  Laws, 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

40  CFR  Part  258  is  amended  as 
follows: 

PART  258— CRITERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDFILLS 

1.  The  authority  citation  for  part  258 
is  revised  to  readtis  follows: 

Authority:  33  U.S.C.  1345  (d)  and  (e);  42 
U.S.C  6907(a)(3).  6912(a),  6944(a)  and 
6949a(c). 

[FR  Doc.  94-28024  Filed  1 1-14-94;  8:45  am) 

BILUNG  CXX>E  »Se»-SO-P 


DEPARTMENT  OF  COMMERCE 


—    National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

Pocket  No.  940711-4306;  ID.  050294C] 

RiN064«AF77 

Pelagic  Fisheries  of  the  Western 
Pacific  Region;  Vessel  Monitoring 
System 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  a  final  rule 
implementing  an  experimental  vessel 
monitoring  program  in  the  pelagic 
longline  fishery  around  Hawaii  using  an 
electronic  ves^l  monitoring  system 
(VMS).  Under  this  program,  vessels 
operating  in  this  fishery,  upon 
notification  by  NMFS,  are  required  to 
carry  vessel  monitoring  equipment 
owned  and  installed  by  NMFS.  Such 
equipment  allows  a  vessel  to  be 
identified  and  its  location  monitored  by 
satellite.  Such  information  will  be  used 
by  NMFS  and  the  U.S.  Coast  Guard 
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(USCG)  in  the  enforcement  of 
regulations  that  prohibit  fishing  in 
closed  areas.  This  experimental 
program,  which  is  to  run  for  3  years  or 
less,  is  needed  so  that  the  Western 
Pacific  Fishery  Management  Council 
(Council)  and  NMFS  can  evaluate  the 
performance  and  cost-effectiveness  of 
VMSs  and  make  recommendations 
regarding  the  future  use  of  VMSs  in  this 
and  other  fisheries. 
EFFECTIVE  DATE:  December  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Svein  Fougner  at  310-980-4034  or  Mr. 
Eugene  F.  Proulx  at  310-980-^049. 
SUPPLEMENTARY  INFORMATION:  On  August 
10,  1994,  NMFS  published  a  proposed 
rule  in  the  Federal  Register  (59  FR 
40859)  that  described  a  plan  under 
which  holders  of  limited-entry  permits 
would  be  required  to  allow  the 
installation  of  NMFS-ovkmed  vessel 
monitoring  equipment  on  their  limited- 
entry  vessels  when  notified  by  NMFS. 
After  considering  public  comments  on 
that  proposed  rule,  NMFS  issues  this 
final  rule  to  implement  that  plan. 

The  reason  for  using  VMS  technology 
is  to  develop  an  effective  way  of 
monitoring  the  location  of  longline 
fishing  vessels  without  excessively 
burdening  fishermen.  Such  technology 
allows  vessels  to  be  tracked  by  satellite 
thus  allowing  illegal  fishing  in  closed 
areas  to  be  detected  without  using  patrol 
aircraft  and  vessels.  VMS  also  is 
expected  to  enhance  at-sea  safety  by 
allowing  NMFS  and  the  USCG  to  locate 
vessels  immediately  in  the  event  of 
emergencies.  The  attachment  of 
supplementary  equipment  would  enable 
VMS  equipment  to  be  used  to  receive  or 
transmit  information,  such  as  news  and 
weather  broadcasts,  or  personal 
communications. 

The  August  10  proposed  rule:  (1) 
Listed  the  problems  in  the  fishery  and 
how  those  problems  have  been 
addressed;  (2)  summarized  the  results  of 
experiments  with  several  automated 
vessel  monitoring  technologies;  (3) 
specified  the  minimum  performance 
standards  for  VMS  equipment  adopted 
by  the  Council;  and  (4)  described  the 
actions  taken  by  the  Council  to  ensure 
that  the  development  and  application  of 
a  VMS  in  the  central  and  western 
Pacific  is  carried  out  in  a  manner  that 
is  comprehensive,  attendant  to  the 
needs  of  management  authorities,  cost- 
effective,  and  fair  to  the  fishing 
industry.  Comments  on  the  proposed 
rule  were  invited  until  September  9, 
1994. 

Comments  and  Responses 

Four  comments  were  received:  One 
from  the  Marine  Mammal  Commission. 


two  from  fishermen  who  own  longline 
vessels,  and  one  from  the  Hawaii 
Longline  Association. 

Comment:  The  Marine  Mammal 
Commission,  a  body  established  by  the 
Marine  Mammal  Protection  Act  to 
oversee  activities  related  to  laws 
affecting  marine  mammals,  had 
previously  recommended  a  similar 
system  to  protect  Hawaiian  monk  seals 
and  supports  the  proposed  rule  as 
wTitten. 

Response:  Comment  accepted. 

Comment:  One  fisherman  commented 
that  he  has  no  problem  with  carrying 
vessel  monitoring  equipment  aboard  his 
vessel  as  loop,  as  he  does  not  have  to  pay 
for  the  equipment  or  its  maintenance. 

Response:  As  stated  in  the  proposed 
rule,  virtually  all  costs  of  the 
equipment,  its  operation,  and  its 
maintenance  will  be  borne  by  NMFS. 
The  equipment  does  require  a  small 
amount  of  space.  It  consists  of  a 
transceiver  measuring  about  22  cm  by 
25  cm,  weighing  3  kg.  and  an  antenna 
measuring  29  cm  by  17  cm,  weighing  2 
kg.  Transmitting  requires  105  watts. 

Comment:  The  Hawaii  Longline 
Association,  which  represents  longline 
fishermen  in  Hawaii,  believes  that  any 
data  collected  beyond  the  closed  areas 
are  intrusive  and  inappropriate,  and 
suggests  that  such  information  be 
filtered  electronically  after  a  vessel  is 
beyond  the  closed  area. 

Response:  NMFS  agrees  that  a  vessel 
well  beyond  a  closed  area  does  not  need 
to  be  monitored  frequently  to  determine 
if  it  is  fishing  in  a  closed  area;  however, 
test  monitoring  has  not  been  extensive 
enough  to  determine  the  degree  of 
monitoring  needed.  The  degree  of 
monitoring  needed  to  ensure 
enforcement  of  the  regulations  will  be 
one  of  the  factors  examined  during  the 
3-year  experimental  program. 

Comment:  One  fisherman  commented 
that  a  VMS  is  oppressive  and 
compromises  his  protection  from 
unreasonable  search  and  seizure. 

Response:  NMFS  does  not  agree  that 
a  VMS  is  oppressive.  The  proposed 
tracking  of  vessels  by  satellite  is  the 
least  burdensome  method  of  ensuring 
that  vessels  will  not  fish  in  a  closed  area 
without  being  detected.  The  crew  does 
not  have  to  operate  the  equipment  and 
the  owner  of  the  vessel  does  not  have 
to  pay  the  costs  of  purchase,  installation 
or  operation.  Other  methods  of  ensuring 
that  fishing  is  not  conducted  in  closed 
areas  without  detection,  such  as 
requiring  the  reporting  of  a  vessel's 
location  by  radio  and  requiring  that  an 
observer  be  carried,  are  far  more 
burdensome.  From  the  perspective  of 
costs  to  the  industry,  efficiency,  and  the 


expenditure  of  public  funds,  the  system 
is  an  alternative  worth  testing. 

NMFS  recognizes  that  some  fishermen 
feel  that  VMS  equipment  allows  the 
Federal  Government  to  know  more 
about  the  movements  of  individual 
vessels  than  is  appropriate  or  necessary. 
The  protection  of  public  resources  often 
presents  difficult  enforcement  problems. 
In  the  case  of  the  pelagic  longline 
fishery,  an  objective  method  of  verifying 
the  location  of  vessels  is  necessary.  The 
use  of  aircraft  and  vessels  of  the  USCG 
is  expensive  and  limited  in  effectiveness 
for  long-term  operations.  Placing 
observers  on  each  vessel  also  is 
expensive,  as  well  as  more  intrusive  on 
fishing  operations  than  the  use  of  a 
VMS.  NMFS  will  be  reviewing  the  level 
of  accuracy  and  precision  required  and 
the  degree  of  monitoring  needed  to  meet 
the  above  obligations  with  enforcement 
agents  and  scientists.  The  disclosure  of 
data  indicating  individual  vessel 
positions  will  be  treated  in  accordance 
with  the  provisions  of  the  Freedom  of 
Information  Act  and  the  Trade  Secrets 
Act.  This  means  that  if  data  is 
requested,  it  will  not  be  divulged  if  the 
vessel  owner  can  show  that  the 
disclosure  would  cause  substantial 
harm  to  the  owner's  competitive 
position. 

As  of  September  15. 1994.  40  vessel 
owners,  without  any  requirement  to  do 
so,  have  requested  installation  of  vessel 
monitoring  equipment,  and  some 
owners  have  had  supplementary 
equipment  attached  for  their  own  use. 

Changes  From  the  Proposed  Rule 

The  regulatory  text  of  this  final  rule 
is  virtually  the  same  as  the  regulatory 
text  of  the  proposed  rule.  The  only 
substantive  change  is  insertion  of  the 
word  "prior"  before  the  word 
"approval"  in  §685.5(hh)  to  clarify  that 
approval  must  be  obtained  before 
equipment  is  added  to  a  VMS  unit. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  685 

American  Samoa,  Fisheries,  Fishing, 
Guam,  Hawaiian  Natives.  Northern 
Mariana  Islands. 

Dated:  November  8. 1994. 

Charles  Karnella. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fislieries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  685  is  amended 
as  follows: 


PART  685— PELAGIC  FISHERIES  OF 
THE  WESTERN  PACIFIC  REGION 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  685.2,  the  definitions  of 
"Special  Agent-In-Charge  (SAC)"  and 
'vessel  monitoring  system  unit  (VMS 

unit)"  are  added  in  alphabetical  order, 
as  follows: 

§685.2    Definitions. 

*  •        «        *        • 

Special  Agent-In-Charge  (SAC)  means 
the  Special  Agent-In-Charge,  NMFS 
Office  of  Enforcement,  Southwest 
Region,  or  the  designee  of  the  Special 
Agent-In-Charge. 

*  *        •        •        • 

Vessel  monitoring  system  unit  (VMS 
unit)  means  the  hardware  and  software 
equipment  owned  by  NMFS,  installed 
on  vessels  by  NMFS,  and  required  by 
this  part  to  track  and  transmit  the 
positions  of  longline  fishing  vessels. 

3.  In  §  685.5.  new  paragraphs  (aa) 
through  (hh)  are  added  as  follows: 

§685.5    Prohibitions. 

*  *         »         *         • 

(aa)  Fail  to  carry  a  VMS  unit  as 
reouired  under  §  685.16. 

(bb)  Interfere  with,  tamper  with,  alter, 
damage,  disable,  or  impede  the 
operation  of  a  VMS  unit  or  to  attempt 
any  of  the  same;  or  to  move  or  remove 
a  VMS  unit  without  the  prior 
permission  of  the  SAC. 

(oc)  Make  a  false  statement,  oral  or 
written,  to  an  authorized  officer, 
regarding  the  use,  operation,  or 
maintenance  of  a  VMS  unit. 

(dd)  Fish  for,  catch,  or  harvest  Pacific 
pelagic  management  unit  species  with 
longline  gear  without  a  VMS  unit  on 
board  the  vessel  after  installation  of  the 
VMS  unit  by  NMFS. 

(ee)  Possess  on  board  a  vessel  without 
a  VMS  unit  Pacific  pelagic  management 
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unit  species  harvested  with  longline 
gear  after  NMFS  has  installed  the  VMS 
unit  on  the  vessel. 

(ff)  Interfere  with,  impede,  delay,  or 
prevent  the  installation,  maintenance, 
repair,  inspection,  or  removal  of  a  VMS 
unit. 

(gg)  Interfere  with,  impede,  delay,  or 
prevent  access  to  a  VMS  unit  by  a 
NMFS  observer. 

(hh)  Connect  or  leave  connected 
additional  equipment  to  a  VMS  unit 
without  the  prior  approval  of  the  SAC 

4.  Section  685.14  is  revised  to  read  as 
follows: 

§685.14    Transit  notification. 

The  operator  of  a  longline  fishing 
vessel  subject  to  this  part  who  does  not 
have  on  board  a  VMS  unit  while 
transiting  the  protected  species  zone, 
must  notify  the  NMFS  Southwest 
Enforcement  Office  at  (808)  541-2727 
immediately  upon  entering  and 
immediately  upon  departing  the 
protected  species  zone.  The  notification 
must  include  the  name  of  the  vessel, 
name  of  the  operator,  date  and  time 
(GMT)  of  entry  or  exit  from  the 
protected  species  zone,  and  location  of 
the  vessel  by  latitude  and  longitude  to 
the  nearest  minute. 

5.  A  new  §685.16  is  added  to  read  as 
follows: 

§  685.1 6    Vessel  monitoring  system. 

(a)  VMS  unit.  Only  a  VMS  unit  owned 
by  NMFS  and  installed  by  NMFS 
complies  with  the  requirements  of  this 
part. 

(b)  Notification.  After  a  limited-entry 
permit  holder  has  been  notified  by  the 
SAC  of  a  specific  date  for  installation  of 
a  VMS  unit  in  the  permit  holder's 
vessel,  the  vessel  must  carry  the  VMS 
unit  after  the  date  scheduled  for 
installation. 

(c)  Fees  and  charges.  During  the 
experimental  VMS  program,  a  Hawaii 
longline  limited-entry  permit  holder 


shall  not  be  assessed  any  fee  or  other 
charges  to  obtain  and  use  a  VMS  unit, 
including  the  communication  charges 
related  directly  to  requirements  under 
this  section.  Communication  charges 
related  to  any  additional  equipment 
attached  to  the  VMS  unit  by  the  owner 
or  operator  shall  be  the  responsibility  of 
the  owner  or  operator  and  not  NMFS. 

(d)  Permit  bolder  duties.  The  holder 
of  a  limited-entry  permit  and  the  master 
of  the  vessel  operating  under  the  permit 
must: 

(1)  Provide  opportunity  for  the  SAC  to 
install  and  make  operational  a  VMS  unit 
after  notification; 

(2)  Carry  the  VMS  unit  on  board 
whenever  the  vessel  is  at  sea;  and 

(3)  Not  remove  or  relocate  the  VMS 
unit  without  prior  approval  from  the 
SAC. 

(e)  Authorization  by  the  Special 
Agent-In-Charge.  The  SAC  has  authority 
over  the  installation  and  operation  of 
the  VMS  unit.  The  SAC  may  authorize 
the  connection  or  order  the 
disconnection  of  additional  equipment, 
including  a  computer,  to  any  VMS  unit 
when  deemed  appropriate  by  the  SAC. 

(f)  Observers.  NMFS  observers  shall 
have  access  to  VMS  units  to  verify 
operation,  obtain  data,  and  use  the 
communication  capabilities  of  the  units 
for  official  purposes. 

(g)  Review.  During  the  experimental 
VMS  program,  which  will  end  no  later 
than  December  15,  1997,  the  Council 
and  NMFS  will  conduct  reviews  of  the 
performance  and  cost-effectiveness  of 
the  program  requiring  VMS  units  in  this 
fishery.  The  Council  may  recommend 
that  the  program  be  continued, 
terminated,  or  modified  with  respect  to 
operation,  equipment,  or  other  aspects 
of  the  program. 

IFR  Doc.  94-28085  Filed  11-14-94;  8:45  am) 

BILLING  CODE  3S1»-22-» 


58792 


Proposed  Rules 


Federal  Register 

Vol.  59.  No.  219 

Tuesday,  November  15,  1994 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15.  1994  /  Proposed  Rules 


58793 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  an6  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 


1 7  CFR  Parts  404  and  405 
RIN  1505-AA47 

Amendments  to  Regulations  for  ttie 
Government  Securities  Act  of  1986 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  the 
Treasury  ("Department"  or  "Treasury") 
is  publishing  for  comment  proposed 
amendments  to  the  recordkeeping  rules 
in  Part  404  and  the  reporting  rules  in 
Part  405  of  the  regulations  issued  under 
the  Government  Securities  Act  of  1986 
("GSA").  The  proposed  recordkeeping 
amendment  would  require  entities 
registered  with  the  Securities  and 
Exchange  Commission  ("SEC")  as 
specialized  government  securities 
brokers  and  dealers  ("registered 
government  securities  brokers  and 
dealers")  under  Section  15C(a)(l)(A)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  (15  U.S.C.  78o- 
5(a)(1)(A))  to  maintain  and  preserve 
records  concerning  the  financial  and 
securities  activities  of  affiliates  whose 
business  activities  are  reasonably  likely 
to  have  a  material  impact  on  the 
financial  or  operational  condition  of  the 
registered  government  securities  brokers 
and  dealers.  The  proposed  reporting 
amendment  would  require  registered 
government  securities  brokers  and 
dealers  to  file  with  the  SEC  quarterly 
summary  reports  of  the  information 
required  to  be  maintained  and  preserved 
by  the  proposed  recordkeeping 
amendment.  The  proposed  amendments 
( 'risk  assessment  rules")  parallel  the 
SEC's  final  temporary  risk  assessment 
rules  applicable  to  brokers  and  dealers 
that  conduct  general  or  municipal 
securities  businesses  ("registered 
brokers  arid  dealers").  The  Department's 
risk  assessment  rules  are  being  proposed 
pursuant  to  the  authority  granted  to  the 


Department  by  the  Market  Reform  Act  of 
1990  (the  "Reform  Act")  and  are 
intended  to  provide  regulators  with 
access  to  information  concerning  the 
financial  risk  posed  to  registered 
government  securities  brokers  and 
dealers — and  to  the  securities  markets  as 
a  whole — as  a  result  of  certain  financial 
and  securities  activities  conducted  by 
affiliates  within  holding  company 
structures. 

DATES:  Comments  must  be  submitted  on 
or  before  January  17, 1995. 

ADDRESSES:  Commefnts  should  be  sent 
to:  Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt. 
Department  of  the  Treasury,  999  E  Street 
N.W.,  Room  515.  Washington,  D.C. 
20239-0001.  Comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library,  Room  5030,  Main  Treasury 
Building.  1500  Pennsylvania  Avenue 
N.W.,  Washington,  D.C.  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kerry  Lanham  (Government  Securities 

Specialist)  or  Lee  Grandy  (Government 

Securities  Specialist)  at  202-219-3632. 

(TDD  for  hearing  impaired:  202-219- 

3988.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  response  to  the  stock  market 
disruption  of  October  1987,  the 
bankruptcy  of  Drexel  Burnham  Lambert 
Group.  Inc.  (Drexel)  in  February  1990, 
and  other  developments  in  the 
securities  markets.  Congress  passed  the 
Reform  Act  in  September  1990.'  The 
Reform  Act  authorized  the  SEC  to  halt 
trading  of  registered  securities  ^  during 
extremely  volatile  conditions  ("circuit 
breakers"),  facilitate  coordinated 
clearing  mechanisms,  develop 
regulations  for  large  trader  reporting, 
and  promulgate  risk  assessment  rules 
for  broker-dealer  holding  company 
structures.  The  Reform  Act  also 
contained  a  "conforming"  amendment 
to  Section  15C  of  the  Exchange  Act 
authorizing  Treasury  to  promulgate  risk 
assessment  rules  applicable  to  registered 
government  securities  brokers  and 


'  Pub.  L.  101-432.  104  Stal.  963  (1990). 

^The  SEC  has  authority  to  halt  trading  in 
securities  that  are  registered  under  the  Securities 
Act  of  1933.  U.S.  government  and  other  "exempt" 
securities  are  not  included  in  the  dePinition  of 
registered  securities  under  the  federal  securities 
laws. 


dealers;  ^  Treasury's  risk  assessment 
authority  paralleled  SEC  risk  assessment 
authority.  The  Reform  Act  authorized 
Treasury  to  require  registered 
government  securities  brokers  and 
dealers  to  maintain  and  report 
information  on  the  financial  and 
securities  activities  of  certain  affiliates 
that  had  the  potential  to  pose  material 
amounts  of  risk  to  the  brokers  and 
dealers.  The  Reform  Act  did  not 
authorize  Treasury  to  require  financial 
institutions  that  have  filed  notice  (or  are 
required  to  file  notice)  as  government 
securities  brokers  and  dealers  to 
maintain  and  report  risk  assessment 
information,  although  the  registered 
government  securities  brokers  and 
dealers  that  would  be  required  to  follow 
the  rules  would  have  to  maintain 
records  and  submit  reports  pertaining  to 
the  financial  and  securities  activities  of 
certain  affiliates  that  are  financial 
institutions. 

The  Drexel  failure  demonstrated  that 
financial  difficulties  or  liquidity 
problems  of  parent  companies  or 
affiliates  of  brokers  and  dealers  could 
have  a  material  and  adverse  effect  on 
brokers  and  dealers  themselves;  risk 
assessment  authority  was  therefore 
intended  to  help  regulators  monitor 
such  developments.  The  primary  focus 
of  the  risk  assessment  authority  was  the 
financial  health  of  large  holding 
companies  whose  potential  failures  pose 
risks  to  the  affiliated  brokers  and 
dealers,  as  well  as  to  the  securities 
markets  and  the  financial  system  as  a 
whole.  The  Department  believes  that 
these  proposed  rules  will  enhance  the 
safety  of  the  government  securities 
market  and  provide  for  more  effective 
regulatory  oversight. 

The  legislative  nistory  *  of  the  Reform 
Act  indicated  that  risk  assessment  rules 
would  require  information  concerning 
several  particular  types  of  potentially 
risky  financial  and  securities  activities 
conducted  by  affiliates  of  brokers  and 
dealers,  including  bridge  loans,  interest 
rate  swaps,  foreign  currency 
transactions,  other  derivatives  (e.g.. 
forwards  and  futures),  and  real  estate 
developments.  Off-balance  sheet 
derivatives  such  as  interest  rate  swaps 
and  foreign  currency  transactions  were 
identified  as  particularly  important 
categories  for  risk  assessment  rules 


given  their  high  growth  rates  and  the 
limited  public  information  available 
regarding  their  magnitude  and  use. 
Today,  many  of  these  off-balance 
sheet  transactions  are  conducted  by 
holding  company  affiliates  of  brokers 
and  dealers.  In  numerous  instances,  the 
activities  of  these  affiliates  are  not 
regulated  by  seciuities  or  financial 
institution  regulatory  agencies. 
Afniiates  conducting  these  unregulated 
activities  can  attain  a  degree  of  leverage 
and  assume  credit  risks  that  brokers  and 
dealers,  which  are  subject  to  the  capital 
and  customer  protection  rules  of  the 
Department  and  the  SEC.  caimot  attain. 
The  business  activities  of  these  afTihates 
could  have  significant  and  adverse 
effects  on  the  financial  health  of  brokers 
and  dealers.  For  example,  large  losses  at 
the  parent  company  level  mi^t  cause 
the  credit  rating  of  the  parent  to  decline, 
which  could  cause  liquidity  problems  at 
the  broker  or  dealer.  Thus,  the  Reform 
Act  specifically  provided  the  SEC, 
which  was  already  responsible  for  the 
examination  and  enforcement  of  all 
brokers  and  dealers  (banks  excluded) 
under  the  Exchange  Act,  with  direct 
access  to  information  concerning  the 
business  activities  of  brokers'  and 
dealers'  affiliates  that  are  outside  of  SEC 
oversight.  The  Reform  Act  did  not. 
however,  provide  the  SEC  with  any  new 
regulatory  authority  over  the  affiliates 
themselves. 

In  September  1991,  the  SEC  published 
for  comment  proposed  temporary  Rules 
17h-lTand  17h-2T,  which  together 
with  proposed  Form  17-H,  would 
establish  a  risk  assessment 
recordkeeping  and  reporting  system  for 
registered  brokers  and  dealers.'  In 
response  to  the  request  for  comments, 
the  SEC  received  63  letters  addressing 
the  proposed  temporary  rules.  After 
reviewing  the  comments  it  received  and 
making  modifications,  the  SEC  issued  in 
July  1992  final  temporary  risk 
assessment  rules.*  Rule  17h-lT"'  is  a 
recordkeeping  rule  identifying  and 
describing  the  records  that  registered 
brokers  and  dealers  are  required  to 
maintain  and  preserve.  Rule  17h-2T» 
sets  forth  requirements  for  registered 
brokers  and  dealers  to  submit  quarterly 
reports  summarizing  the  information 
required  to  be  maintained  under  Rule 
17h-lT.  The  preamble  of  the  SEC's  final 
temporary  rules  stated  that  the  SEC  staff 
would  issue  for  public  comment  a  study 
evaluating  the  effectiveness  of  the  SEC's 


risk  assessment  rules  within  90  days 
after  the  rules  have  been  fully  operative 
for  two  years.  At  that  time,  the  SEC  will 
consider  what,  if  any,  modifications  to 
its  rules  would  be  appropriate.  Treasury 
will  be  interested  in  the  SEC's  findings 
to  the  extent  that  such  findings  are 
germane  to  Treasury  risk  assessment 
rules. 

Treasury's  ability  to  issue  proposed 
risk  assessment  rules  was  precluded  by 
the  expiration  of  its  rulemaking 
authority  under  the  GSA  on  October  1, 
1991.  Treasury's  authority  was  not 
renewed  until  December  17, 1993  (107 
Stat.  2344,  Pub.  L.  103-202). 

The  Reform  Act's  conforming 
amendment,  under  which  Treasury  was 
authorized  to  promulgate  risk 
assessment  rules,  specifically  mandated 
that,  with  respect  to  "associated 
persons"'  of  registered  government 
securities  brokers  and  dealers  that  are 
also  associated  persons  of  registered 
brokers  and  dealers  subject  to  SEC  rules. 
Treasury  rules  should  conform  to  the 
greatest  extent  practicable  to  the  rules 
established  by  the  SEC.  In  view  of  this 
mandate  and  the  Department's 
understanding  that  many  registered 
government  securities  brokers  and 
dealers  have  holding  company 
structures  similar  to  those  of  many 
registered  brokers  and  dealers,  the 
Department  has  determined  that  the 
SEC's  rules  should  serve  as  a  foundation 
for  Treasury  risk  assessment  rules,  and 
Treasury  risk  assessment  rules  should 
be  companion  rules  to  the  SEC  rules. 

The  Commodity  Futures  Trading 
Commission  ("CFTC")  was  also 
authorized  to  promulgate  risk 
assessment  rules  pursuant  to  the 
Futures  Trading  Practices  Act  of  1992.  •<> 
The  CFTC  published  its  proposed  risk  * 
assessment  rules  in  March  1994."  As 
proposed,  the  rules  would  require  that 
registered  futures  commission 
merchants  ("FCMs")  maintain 
information  and  submit  reports 
regarding  the  activities  of  affiliates 
whose  activities  are  reasonably  likely  to 
have  a  material  impact  on  the  financial 
or  operational  condition  of  the  FCMs. 


M5  U.S.C.  78o-5(b)(2). 
«H.R.  Rep.  No.  101-524  artd  101-477.  lOlsl 
Cong.,  2ndSess.  (1990). 


'Securities  Exchange  Act  Release  No.  2%35 
(Augiwi  30. 1991).  56  FR  44014  (Seplember  6. 
1991). 

»  Securities  Exchange  Act  Release  Na  30929  (luiy 
16,  1992).  57  FR  32159  (July  21.  1992). 
'  17CFR240.17b-lT. 
"  17CFR24ai7h-2T. 


»  The  term  "afHIiate"  Is  not  used  in  the  Reform 
Act,  although  it  is  used  extensively  in  the 
legislative  history.  The  term  used  in  the  Reform  Act 
is  "associated  persons,"  the  definition  of  which  Is 
tiased  on  Section  3(a)(l8)  of  the  Exchange  Act  (15 
U.S.C.  78c(a)(l8)).  except  that  natural  persons  are 
not  included  for  purposes  of  the  risk  assessment 
provisions. 

•o  Pub.  L  102-546. 106  Stat.  3590  (1992). 

"  59  FR%89  (March  1.1994). 


II.  Analysis 

A.  Reporting  and  Recordkeeping 
Requirements 

The  Department's  proposed  risk 
assessment  rules  incorporate  the  SEC's 
final  temporary  risk  assessment  Rules 
17h-lT  and  17h-2T,  with  minor 
modifications  that  reflect  both  the 
specialized  activities  of  registered 
government  securities  brokers  and 
dealers  and  the  Department's  analysis  of 
the  SEC's  interpretive  letter  to  the 
Securities  Industry  Association  ("SLA  ") 
in  September  1993. '2  Under  the 
Department's  proposed  amendments, 
two  general  categories  of  records  would 
be  required:  (1)  Information  concerning 
the  holding  company  organization,  risk 
management  policies,  and  material  legal 
proceedings;  and  (2)  financial  and 
securities  information  pertinent  to 
assessing  risk  in  the  holding  company 
system  4e.g.,  consolidating  and 
consolidated  financial  statements  and 
positions  in  various  financial 
instruments).  The  information  required 
to  be  maintained  and  preserved 
pursuant  to  the  proposed  recordkeeping 
amendment  would  be  subject  to  routine 
inspection  by  the  SEC.  Under  the 
proposed  reporting  amendment, 
registered  government  securities  brokers 
and  dealers  would  be  required  to  file 
with  the  SEC  quarterly  summaries  of  the 
information  required  to  be  maintained 
under  the  proposed  recordkeeping 
amendment.  These  quarterly  summaries 
would  be  required  to  be  filed  on  the 
SEC's  Form  17-H. 

The  information  required  to  l>e 
maintained  and  reported  by  the  firms 
pertains  only  to  the  firms'  "Material 
Associated  Persons"  ("MAPs  ").  The 
Reform  Act  did  not  define  MAPs. 
However,  the  legislative  history 
accompanying  the  statute  specified  a 
number  of  factors  that  should  be 
considered  when  determining  which 
affiliates  (associated  persons)  might 
have  a  "material"  impact  on  the 
financial  or  operational  condition  of 
brokers  and  dealers.  These  factors  have 
been  incorporated  into  §  17h-lT(a)(2), 
thereby  providing  guidelines  for 
determining  which  affiliates  of  the 
brokers  and  dealers  are  MAPs.  The 
initial  designation  of  MAPs  would  be 
made  by  registered  government 
securities  brokers  and  dealers. 

The  term  "associated  persons,"  as 
explained  in  the  legislative  history,  is 
based  on  the  definition  at  3(a)(l8)  of  the 


"  Sec  letter  from  Michael  Macchiaroli,  Associate 
Director,  Division  of  Market  Regulation.  Securities 
and  Exchange  Commission  to  Douglas  G  Preston, 
Esq..  Securities  Industry  Association  (September  20, 
1993).  11993  Transfer  Binderl  Fed  Sec  L  Rep. 
(CCH)  176.696. 
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Exchange  Act  (15  U.S.C.  78c(a)(18)), 
except  that  natural  persons  are  excluded 
for  the  purposes  of  the  risk  assessment 
rules  (which  automatically  excludes 
natural  persons  from  the  definition  of 
MAPs).  Consistent  with  the  SEC 
approach."  partnerships  would  not  be 
treated  as  natural  persons  and, 
depending  on  the  circumstances,  could 
be  deemed  to  be  MAPs  of  the  registered 
government  securities  broker  or  dealer. 
Subchapter  S  corporations  could  be 
treated  as  natural  persons  for  purposes 
of  the  proposed  amendments  if  the 
Subchapter  S  corporation  is  owned  by 
one  natural  person. 

Note  that,  with  respect  to  the 
Department's  proposed  risk  assessment 
rules,  the  definition  of  "associated 
pfirsons"  differs  from  the  definition  of 
that  term  t   specified  in  §  400.3  of  the 
GSA  regulations.  The  term  as  used  in 
§  -1C0.3  specifically  applies  to  certain 
natural  persons  who  are  associated  with 
government  securities  brokers  or 
dee?ers.  The  following  general 
cat?gories  of  information  would  be 
required  to  be  maintained  and  reported. 

1.  Organization,  Risk  Management 
Proredures,  and  Material  Legal 
Proceedings 

Paragraphs  (a)(l)(i)  through  (a)(l)(iii) 
of  i)t;C  Rule.l7h-1T.  as  made  applicable 
by  the  Department's  proposed 
recordkeeping  amendment,  would 
rpnnire  registered  government  securities 
brokers  and  dealers  to  maintain  an 
organizational  chart  of  the  holding 
company  structure,  written  risk 
management  policies  and  procedures, 
and  information  on  material  legal 
proceedings.  The  organizational  chart 
would  show  the  registered  government 
scuurities  broker  or  dealer  and  all  of  its 
associated  persons,  including  a 
designation  of  which  associated  persons 
are  MAPs.  Although  it  would  be 
preferable  that  this  information  be 
maintained  in  a  chart  format,  a 
registered  government  securities  broker 
or  dealer  would  be  able  to  maintain  and 
report  a  description  of  the 
organizational  structure  that  sets  forth 
the  relationships  among  the  roistered 
government  securities  broker  or  dealer 
and  its  associated  persons,  including  an 
indication  of  which  associated  persons 
are  deemed  to  be  MAPs.  This 
information  would  be  included  in  the 
first  filing  of  Form  17-H  by  the 
registered  government  securities  broker 
or  dealer  and  each  year-end  filing. 
Quarterly  updates  would  be  required 
only  when  a  material  change  in 
organizational  structure  has  occurred. 


Registered  government  securities 
brokers  and  dealers  would  also  be 
required  to  keep  a  record  of  any  existing 
written  policies,  procedures  or  systems 
concerning  their:  Methods  for 
monitoring  the  financial  and  operational 
risks  to  them  as  a  result  of  activities  of 
their  associated  persons,  financing  and 
capital  adequacy,  and  trading  positions 
and  risks.  A  registered  government 
securities  broker  or  dealer  is  not 
required  to  create  such  policies  or 
procedures  if  nbne  exist.  Thus,  the  firm 
would  be  required  to  submit  with  Form 
17-H  either  copies  of  the  policies  (if  the 
firm  operates  under  written  policies),  a 
written  summary  of  such  policies  (if  the 
firm  operates  under  informal  or  oral 
policies),  or  a  written  statement 
explaining  the  absence  of  such  policies. 
This  information  would  be  filed  only 
with  the  firm's  first  filing  of  Form  17- 
H.  Quarterly  updates  would  be  required 
when  significant  changes  occur. 

Further,  registered  government 
securities  brokers  and  dealers  would  be 
required  to  keep  records  of  all  pending 
legal  or  arbitration  proceedings  to  which 
the  registered  government  securities 
broker  or  dealer  or  a  MAP  is  a  party,  or 
to  which  any  of  its  property  is  subject, 
as  would  be  required  to  be  disclosed  by 
all  firms  under  generally  accepted 
accounting  principles  ("GAAP").''*  The 
information  would  be  maintained  and 
reported  on  a  consolidated  basis.  The 
consolidation  would  be  through  the 
highest  level  holding  company  that  is  a 
MAP — in  most  cases  the  ultimate  parent 
company.  The  information  would  be 
reported  with  the  firm's  first  filing  of 
Form  17-H.  Quarterly  updates  would  be 
filed  when  material  changes  occur. 

2.  Financial  and  Securities  hi  formation 

Paragraphs  (a)(l)(iv)  and  (a)(l)(v)  of 
SEC  Rule  17h-lT,  as  modified  by  the 
Department's  proposed  recordkeeping 
apiendment,  would  require  registered 
government  securities  brokers  and 
dealers  to  maintain  and  preserve 
quarterly  consolidated  and 
consolidating  balance  sheets  and 
income  statements,  and  quarterly 
consolidated  cash  flow  statements  for 
the  registered  government  securities 
broker  or  dealer  and  the  highest  level 
holding  company  that  is  a  MAP.  The 
financial  statements  would  have  to  be 
prepared  in  accordance  with  GAAP  and 
would  require  the  inclusion  of  notes  to 
the  financial  statements  (although  notes 
would  not  have  to  be  provided  for  the 
consolidating  statements).  The  financial 


statements  could  be  unaudited  (unless 
the  firm  already  produces  audited 
statements  for  other  purposes).  In 
instances  where  the  registered 
goverimient  securities  broker  or  dealer 
would  maintain  and  file  reports  that  a 
foreign  affiliate  files  with  certain  foreign 
regulators  (see  later  section  on  MAPs 
that  are  subject  to  the  supervision  of  a 
foreign  financial  regulatory  authority),  a 
short  narrative  explaining  the  material 
differences  between  GAAP  and  foreign 
accounting  or  reporting  conventions 
would  be  required.  A  quantitative 
reconciliation  would  not  be  required. 

In  order  to  maintain  consistency 
between  the  Department's  and  the  SEC's 
rules,  registered  government  securities 
brokers  and  dealers  would  have  the 
option  to  maintain  and  report  the 
consolidating  income  statements 
required  by  paragraph  (a)(l)(v)  of  SEC 
Rule  17h-lT  (as  modified  by  the 
Department's  proposed  recordkeeping 
amendment)  and  Part  I,  Item  4  of  Form 
17-H,  respectively,  on  a  cumulative 
year-to-date  basis  rather  than  on  a 
quarterly  basis."  In  preparing  the 
consolidating  balance  sheets  and 
income  statements  for  recordkeeping 
and  reporting  purposes,  registered 
government  securities  brokers  and 
dealers  would  be  required  to  provide 
separate  entries  for  each  MAP. 
Registered  government  securities 
brokers  and  dealers  would  be  permitted 
to  combine  non-MAP  affiliates' 
information  in  a  single  category  in  the 
consolidating  statements. 

Paragraph  (a)(l)(vi)  of  SEC  Rule  17h- 
IT.  as  modified  by  the  Department's 
proposed  recordkeeping  amendment, 
and  Part  II,  Section  I  of  Form  1 7-H 
would  require  registered  government 
securities  brokers  and  dealers  to 
maintain  and  report  aggregate,  gross 
long  and  short  securities  and 
commodities  positions  held  by  each 
MAP  at  quarter-end  (and  month-end  if 
greater  than  quarter-end).  Registered 
government  securities  brokers  and 
dealers  would  also  be  required  to 
provide  a  separate  listing  of  each  single 
unhedged  "•  securities  or  commodities 
position,  other  than  U.S.  Treasury 
securities,  held  by  each  MAP  that 
exceeds  the  "Materiality  Threshold"  at 
any  month-end.  Materiality  Threshold  is 
defined  in  §  17h-lT(a)(4),  as  modified 


■'See  supw  note  12. 


"Based  on  contingencies  disclosure 
requirements  in  Statement  of  Financial  Accounting 
Standards  No.  5  of  the  Financial  Accounting 
Standards  Board. 


"To  reduce  the  burden  on  the  industry,  the  staff 
of  the  SEC  provided  registered  brokers  and  dealers 
with  this  option  in  its  letter  to  the  SIA.  See  supra 
note  12. 

■''In  its  letter  to  the  SIA  (see  supra  note  12).  the 
staff  of  the  SEC  stated  that  the  determination  of 
whether  a  position  is  unhedged  should  be  made  by 
the  broker  or  dealer  and  that  the  broker  or  dealer 
should  consider  only  existing  positions.  The 
Department  would  adopt  the  same  policy. 


by  the  Department's  proposed 
recordkeeping  amendment  (which 
largely  differentiates  between  the 
Department's  and  the  SEC's  capital 
standards  terminology). 

Paragraph  (a)(l)(vii)  of  SEC  Rule  17h- 
IT,  as  made  applicable  by  the 
Department's  proposed  recordkeeping 
amendment,  and  Part  II,  Section  II  of 
Form  17-H  would  require  registered 
government  securities  brokers  and 
dealers  to  maintain  and  report  data  on 
certain  financial  instruments  with  off- 
balance  sheet  risk  and  concentrations  of 
credit  risk.  The  Department  believes 
that  capturing  such  information, 
including  data  on  derivative 
instruments  that  are  not  currently 
-  subject  to  regulation,  would  enable 
regulators  to  better  understand  the  use, 
scope,  and  potential  risk  of  these 
instruments.  Part  II,  Section  II  of  Form 
17-H  provides  specific  line  items  for  the 
information  and  would  be  reported 
quarterly  by  the  firms.  The  line  items 
include  gross  long  and  short  positions 
in  when-issued  securities,  written  stock 
options,  futures,  forwards,  interest  rate 
swaps,  other  swaps,  foreign  exchange, 
commodities,  loan  commitments, 
commercial  letters  of  credit,  assets  sold 
with  recourse,  and  a  summary  of  delta 
or  similar  analysis  if  available. 

Part  II,  Section  II  of  the  SEC's  Form 
17-H  was  developed  based  on  the  SEC's 
review  of  financial  instruments  with 
"off-balance  sheet  risk"  and 
"concentrations  of  credit  risk,"  as  those 
terms  are  used  in  Statement  of  Financial 
Accounting  Standards  No.  105  ("SFAS 
105")  of  the  Financial  Accounting 
Standards  Board.  The  SEC  noted  in  the 
preamble  to  its  final  temporary  rules ''' 
that  it  received  several  comment  letters 
regarding  the  disclosure  of  SFAS  105- 
type  information  on  a  quarterly  basis 
(SFAS  105  requires  only  annual 
disclosure).  In  its  preamble,  the  SEC 
stated  that  it  "recognizes  that  certain 
additional  burdens  will  be  created  by 
the  imposition  of  quarterly  SFAS  105 
disclosure;  however,  the  market  for 
these  types  of  instruments  is  growing, 
and  much  of  this  activity  is  being 
booked  outside  of  the  registered  broker- 
dealer  "  The  Department  endorses  the 
SEC's  view  that  such  data,  though 
lengthy  and  somewhat  burdensome,  is 
essential  to  carrying  out  the  risk 
assessment  provisions  of  the  Reform 
Act.  Further,  as  discussed  below  in  the 
"Scope  of  Proposed  Risk  Assessment 
Rules"  section,  exemptions  and  special 
provisions  will  obviate  quarterly 
submissions  of  Form  17-H  for  most 
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"See  supn  note  6,  p.  32166. 


registered  government  securities  brokers 
and  dealers. 

Paragraphs  (a)(1)  (viii)  through  (x)  of 
SEC  Rule  17h-lT,  as  made  applicable 
by  the  Department's  pro{)osed 
recordkeeping  amendment,  and  Part  II, 
Sections  III  through  V  of  Form  17-H 
would  require  registered  government 
securities  brokers  and  dealers  to 
maintain  and  report  data  on  bridge 
loans  and  other  material  unsecured 
extensions  of  credit  by  each  MAP, 
funding  sources  for  the  registered 
government  securities  broker  or  dealer 
and  each  MAP,  and  real  estate  activities 
conducted  by  each  MAP.  The 
information  would  be  filed  quarterly 
based  on  quarter-end  results,  or  based 
on  month-end  results  if  greater  than 
quarter-end  results  for  all  activities 
except  real  estate. 

Part  II  of  Form  17-H  requires  a 
separate  column  or  separate  form  for 
positions  held  by  each  MAP.  In  cases 
where  a  registered  government 
securities  broker  or  dealer  has  a  non- 
MAP  affiliate  which,  in  turn,  has 
subsidiaries  that  are  MAPs,  the 
registered  government  securities  broker 
or  dealer  may  maintain  and  report  the 
securities  and  commodities  position 
information  on  a  consolidated  basis 
through  the  non-MAP  affiliate. 

B.  Exemptions  and  Special  Provisions 

The  Department  proposes  to 
incorporate,  with  modifications  and 
supplements,  the  SEC's  exemptive 
provisions  (17  CFR  240.17h-lT(d)  and 
240.17h-2T(b)).  The  proposed 
provisions  would  exempt  registered 
government  securities  brokers  and 
dealers  from  all  of  Treasury's  risk 
assessment  rules  if  they:  (1)  Do  not  carry 
customer  accounts  and  maintain  capital 
of  less  than  $20  million,  (2)  maintain 
capital  of  less  than  $250,000  (regardless 
of  whether  they  carry  customer  accounts 
or  not),  or  (3)  have  an  affiliated 
registered  broker  or  dealer,  provided 
that  the  registered  broker  or  dealer  is 
subject  to.  and  in  compliance  with,  the 
SEC's  risk  assessment  rules,  and 
provided  that  all  of  the  MAPs  of  the 
registered  government  securities  broker 
or  dealer  are  also  MAPs  of  the  registered 
broker  or  dealer.  A  registered 
government  securities  broker  or  dealer 
that  has  no  affiliates  or  holding 
company  would  not  be  subject  to  the 
Department's  risk  assessment  rules.  The 
Department  also  proposes  to  allow 
affiliated  registered  government 
securities  brokers  and  dealers  to  request 
in  writing  that  the  Department  permit 
one  of  the  firms  (a  "Reporting 
Registered  Government  Securities 
Broker  or  Dealer")  to  maintain  and 


report  risk  assessment  information  on 
behalf  of  the  other  firms. 

The  Department  also  proposes  to 
adopt  the  SEC's  special  provisions  for 
affiliates  that  are  already  subject  to 
supervision  by  certain  U.S.  or  foreign 
financial  regulatory  authorities.  (See 
paragraphs  (b)  and  (c)  of  17  CFR 
240.17h-lT.  and  paragraphs  (c)  and  (d) 
of  17  CFR  240.1 7h-2T.  as  modified  bv 
§§  404.2(b)  and  405.5.  With  respect  to 
such  affiliates,  registered  government 
securities  brokers  and  dealers  would  be 
deemed  in  compliance  with  the 
financial  and  securities  recordkeeping 
requirements  of  the  rule  by  maintaining 
copies  of  reports  that  such  affiliates 
already  submit  to  certain  domestic  and 
foreign  regulators.  The  registered 
government  securities  brokers  and 
dealers  would,  however,  remain 
responsible  for  maintaining 
organizational  charts,  risk  management 
policies,  and  records  of  legal 
proceedings  in  which  they  are  involved, 
and  would  have  to  submit  such 
information  on  Form  17-H  (Items  1-3  of 
Part  I  of  the  form). 

The  Department  believes  that  these 
types  of  special  provisions  and 
exemptions  would  preclude  duplicative 
and  unnecessary  recordkeeping  and 
reporting  for  various  registered 
government  securities  brokers  and 
dealers  without  compromising 
regulators'  need  to  capture  information 
on  the  potentially  risky  activities  of 
entire  holding  company  systems. 

C.  Scope  of  Proposed  Risk  Assessment 
Rules 

In  proposing  its  risk  assessment  rules, 
the  SEC  noted  that  the  rules  would 
provide  it  with  greater  advance  warning 
of  situations,  such  as  the  Drexel  failure, 
which  could  have  a  significant  impact 
on  the  functioning  of  the  markets  and 
investors  in  general."*  The  SEC  also 
noted  that  it  believed  the  majority  of 
registered  brokers  and  dealers  that 
conduct  a  business  with  the  public  do 
not  pose  the  types  of  risks  the  Reform 
Act  was  designed  to  address.  Following 
this  precept,  the  SEC  exempted  from  its 
rules  registered  brokers  and  dealers 
whose  activities  are  not  likely  to  pose  a 
material  threat  to  the  investing  public  or 
the  marketplace  (e.g.,  limited  purpose 
mutual  fund  brokers),  whose  operations 
are  relatively  small  (r  -  measured  by 
capital  levels),  and  \.iiOse  functions  do 
not  include  carrying  customer  accounts 
(unless  they  are  large  firms). 

The  SEC  also  adopted  special 
provisions  for  registered  brokers  and 
dealers  that  have  certain  regulated 
affiliates,  such  as  banks,  insurance 


'"  See  supn  note  5,  pp.  44015-44016. 
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companies,  futures  commission 
merchants,  and  foreign  afHliates, 
J^      recognizing  the  existence  of  certain 
regulatory  reporting  by  these  entities 
and  eliminating  the  need  to  create  a  new 
set  of  records  for  such  entities.  In  lieu 
of  adhering  to  the  bulk  of  the  SEC's  risk 
assessment  rules,  registered  brokers  and 
dealers  are,  in  certain  specified  cases, 
able  to  maintain  and  submit  copies  of 
reports  that  these  affiliates  already 
routinely  submit  to  U.S.  and  foreign 
regulators. 

Of  the  approximately  5,600  registered  ~ 
brokers  and  dealers  that  conduct  a 
public  business,  SEC  staff  informs  us 
that  roughly  250  firms  are  currently 
following  the  SEC's  risk  assessment 
rules.  These  are  the  largest  firms  and  the 
ones  that  potentially  pose  the  most  risk 
to  the  markets.  In  contrast,  of  the  37 
registered  government  securities  firms 
in  existence  at  the  time  of  this  writing, 
approximately  12  would  be  potentially 
subject  to  the  Department's  risk 
assessment  rules.  The  Department 
estimates  that  25  of  the  37  firms  would 
qualify  for  at  least  one  of  the  proposed 
Treasury  exemptions.  It  appears  that  six 
registered  government  securities  brokers 
and  dealers  would  qualify  for  an 
exemption  because  their  capital  levels 
are  under  $250,000.  Seventeen  firms 
would  qualify  for  an  exemption  because 
they  do  not  carry  customer  accounts  and 
have  capital  of  less  than  $20  million. 
Six  firms  would  potentially  qualify  for 
an  exemption  because  their  affiliated 
registered  brokers  and  dealers  follow  the 
SEC's  risk  assessment  rules. 

Of  the  12  firms  potentially  subject  to 
the  Department's  rules,  three  are 
affiliated  within  the  same  holding 
company  structure.  Thus,  any  one  of  the 
firms  would  be  able  to  request  that  the 
Department  authorize  it  to  be  a 
Reporting  Registered  Government 
Securities  Broker  or  Dealer  on  behalf  of 
the  other  two  firms.  Of  the  remaining 
nine  firms  that  would  be  potentially 
subject  to  the  Department's  rules,  three 
have  foreign  bank  holding  companies, 
which  could  ease  their  recordkeeping 
and  reporting  requirements 
considerably.  These  firms  would  be  able 
to  maintain  and  submit  the  same  reports 
that  their  holding  companies  submit  to 
foreign  financial  regulatory  authorities, 
with  a  copy  translated  into  English.  The 
amount  of  information  the  remaining  six 
firms  would  be  required  to  maintain  and 
report  would  be  based  on  the  number  of 
MAPs  designated  and  the  types  of 
activities  the  MAPs  conduct.  The 
Department  believes  this  approach 
meets  the  objectives  of  the  statute 
without  imposing  significant  costs  or 
burdens  on  market  participants.  In  order 
to  provide  affected  firms  time  to  make 


personnel  and  systems  adjustments 
required  for  compliance,  the 
Department  proposes  a  three-month 
phase-in  period. 

In  preparing  the  proposed  rules,  the 
Department  consulted  with  the  staffs  of 
the  SEC  and  the  bank  regulatory 
agencies;  they  concur  with  the 
Department's  approach. 

The  Department  also  proposes  to 
promulgate  technical  amendments  to 
§404.2  by  redesignating  paragraphs  (b) 
and  (c)  as  paragraphs  (c)  and  (d), 
respectively,  and  by  revising  newly 
redesignated  paragraph  (c).  The 
revisions  to  paragraph  (c)  would  more 
accurately  define  the  terms  "registered 
government  securities  broker  or  dealer" 
and  "the  Secretary  of  the  Treasury"  as 
they  are  used  to  modify  17  CFR 
240.1 7a-7. 

III.  Special  Analysis 

Based  on  the  very  limited  impact  of 
the  proposed  amendments,  it  is  the 
Department's  view  that  the  proposed 
regulations  are  not  a  "significant 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866. 

In  addition,  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§  601,  et  seq.),  it  is  hereby  certified  that 
the  proposed  regulations,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  of  March  31, 1994,  there 
were  37  registered  government 
securities  brokers  and  dealers,  of  which 
only  13  firms  would  be  considered 
small  entities.  Treasury  estimates  that 
all  13  of  the  small  firms  will  qualify  for 
at  least  one  of  the  recordkeeping  and 
reporting  exemptions  in  the  proposed 
rules.  Accordingly,  the  inapplicability 
of  the  proposed  regulations  to  small 
firms  indicates  that  there  is  not  a 
significant  impact.  As  a  result,  a 
regulatory  flexibility  analysis  is  not 
required. 

The  Paperwork  Reduction  Act  (44 
U.S.C.  §  3504(h))  requires  that 
collections  of  information  prescribed  in 
proposed  rules  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  In  accordance 
with  this  requirement,  the  Department 
has  submitted  the  collection  of 
information  contained  in  this  notice  of 
proposed  rulemaking  for  review. 
Comments  on  the  collection  of 
information  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Department  of  the  Treasury. 
Washington,  D.C.  20503;  and  to  the 
Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt,  at  the 


address  specified  at  the  beginning  of 
this  document. 

The  collections  of  information  in  this 
proposed  regulation  are  contained  in 
proposed  §§  404.2(b)  and  405.5.  The 
proposed  recordkeeping  requirements  in 
§  404.2(b)  would  require  registered 
government  securities  brokers  and 
dealers  to  maintain  and  preserve  records 
concerning  the  financial  and  securities 
activities  of  affiliates  whose  business 
activities  are  reasonably  likely  to  have  a 
material  impact  on  the  financial  or 
operational  condition  of  the  registered 
government  securities  brokers  or 
dealers.  The  proposed  reporting 
requirements  in  §405.5  would  require 
registered  government  securities  brokers 
and  dealers  to  file  with  the  SEC 
quarterly  summary  reports  of  the 
information  required  to  be  maintained 
and  preserved  by  the  proposed 
recordkeeping  requirements.  The 
collection  of  information  is  intended  to 
allow  the  SEC  access  to  certain 
information  concerning  the  financial 
risk  posed  to  registered  government 
securities  brokers  and  dealers.  The  rule 
applies  only  to  registered  government 
securities  brokers  and  dealers.  The 
Department's  estimated  reporting  and 
recordkeeping  burden  hours  are  based 
on  the  SEC's  estimated  burden  hours  for 
their  proposed  temporary  risk 
assessment  rules. 
Estimated  total  annual  reporting  and 

recordkeeping  burden:  288  hours 
Estimated  average  annual  burden  per 

respondent  and  recordkeeper:  24 

hours 
Estimated  number  of  respondents  and 

recordkeepers:  12 
Estimated  annual  frequency  of  response: 

Four 
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List  of  Subjects 
17  CFR  Part  404 

Banks,  banking.  Brokers,  Government 
securities.  Reporting  and  recordkeeping 
requirements. 

1 7  CFR  Part  405 

Brokers,  Government  securities. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
Preamble,  it  is  proposed  to  amend  17 
CFR  Parts  404  and  405  as  follows: 

PART  404— RECORDKEEPING  AND 
PRESERVATION  OF  RECORDS 

1.  The  authority  citation  for  Part  404 
is  revised  to  read  as  follows: 

Authority:  Sec.  101,  Pub.  L.  9»-571, 100 
Stat.  3209;  Sec.  4(b).  Pub.  L  101-432. 104 
Stat.  963;  Sec.  102,  Sec.  106^  Pub.  L.  103-202, 
107  Stat.  2344  (15  U.S.C.  78o-5(b)(lMB) 
(b)(1)(C).  (b)(2).  (b)(4)). 


2.  Section  404.2  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively;  by 
revising  newly  redesignated  paragraph 
(c);  and  by  adding  new  paragraph  (b)  to 
read  as  follows: 

§  404.2    Records  to  be  made  and  kept 
current  by  registered  government  securities 
brokers  and  dealers;  records  of  notv 
resident  registered  government  securities 
brokers  and  dealers. 
***** 

(b)  Every  registered  government 
securities  broker  or  dealer  shall  comply 
with  the  requirements  of  §  240.17h-lT 
of  this  title  (SEC  Rule  17h-lT),  with  the 
following  modifications: 

(1)  For  the  purposes  of  this  section, 
references  to  "broker  or  dealer"  and 
"broker  or  dealer  registered  with  the      ■ 
Commission  pursuant  to  Section  15  of 
the  Act"  mean  registered  government 
securities  brokers  or  dealers. 

(2)  For  the  purposes  of  this  section, 
references  to  §§  240.17h-lT  and 
240.17h-2T  of  this  title  mean  those 
sections  as  modified  by  §§  404.2(b)  and 
405.5,  respectively. 

(3)  For  tne  purposes  of  this  section, 
"associated  person"  has  the  meaning  set 
out  in  Section  3(a)(18)  of  the  Act  (15 
U.S.C.  78c(a)(18)).  except  that  natural 
persons  are  excluded. 

(4)  Paragraphs  240.17h-lT(a)(l)(iii) 
through  (vi)  of  this  title  are  modified  to 
read  as  follows: 

"(iii)  A  description  of  all  material 
pending  legal  or  arbitration  proceedings 
involving  a  Material  Associated  Person 
or  the  registered  government  securities 
broker  or  dealer  that  are  required  to  be 
disclosed,  under  generally  accepted 
accounting  principles  on  a  consolidated 
basis,  by  the  highest  level  holding 
company  that  is  a  Material  Associated 
Person. 

"(iv)  Consolidated  and  consolidating- 
balance  sheets,  prepared  in  accordance 
with  generally  accepted  accounting 
principles,  which  may  be  unaudited  and 
which  shall  include  the  notes  to  the 
financial  statements,  as  of  quarter-end 
for  the  registered  government  securities 
broker  or  dealer  and  its  highest  level 
holding  company  that  is  a  Material 
Associated  Person; 

"(v)  Quarterly  consolidated  and 
consolidating  income  statements  and 
consolidated  cash  flow  statements, 
prepared  in  accordance  with  generally 
accepted  accounting  principles,  which 
may  be  unaudited  and  which  shall 
include  the  notes  to  the  financial 
statCTnents,  for  the  registered 
government  securities  broker  or  dealer 
and  its  highest  level  holding  company 
that  is  a  Material  Associated  Person; 

"(vi)  The  amount  as  of  quarter-end, 
and  at  month-end  if  greater  than 


quarter-end,  of  the  aggregate  long  and 
short  securities  and  commodities 
positions  held  by  each  Material 
Associated  Person,  including  a  separate 
listing  of  each  single  imhedged 
securities  or  commodities  position, 
other  than  U.S.  Treasury  securities,  that 
exceeds  the  Materiality  Threshold  at 
any  month-end;" 
(5)  Paragraphs  240.17h-lT(a)(3)  and 

(a)(4)  of  this  title  are  modified  to  read 
as  follows: 

"(3)  The  information,  reports  and 
records  required  by  the  provisions  of 
this  section  shall  be  maintained  and 
preserved  in  accordance  with  the 
provisions  of  §  404.3  of  thi-^  -i'le  and 
shall  be  kept  for  a  period  oi  not  less 
than  three  years  in  an  easily  accessible 
place. 

"(4)  For  the  purposes  of  this  section 
and  §  405.5  of  this  title,  the  term 
"Materiality  Threshold"  shall  mean  the 
greater  of: 

"(i)  $100  million;  or 
.   "(ii)  10  percent  of  the  registered 
government  securities  broker's  or 
dealer's  liquid  capital  based  on  the  most 
recently  filed  Form  G-405  (or.  in  the 
case  of  futures  commission  merchants 
and  interdealer  brokers  subject  to  the 
capital  rules  in  §§  402.1(d)  and  402.1(e), 
respectively,  tentative  net  capital  based 
on  the  most  recently  filed  Form  X-17A- 
5)  or  10  percent  of  die  Material 
Associated  Person's  tangible  net  worth, 
whichever  is  greater." 

(6)  Paragraph  240.1 7h-lT(b)  of  this 
title  is  modified  to  read  as  follows: 

"(b)  Special  provisions  with  respect  to 
Material  Associated  Persons  subject  to 
the  supervision  of  certain  domestic 
regulators.  A  registered  government 
securities  broker  or  dealer  shall  be 
deemed  to  be  in  compliance  with  the 
recordkeeping  requirements  of 
paragraph  (a)(l)(iii)  through  (x)  of  this 
section  with  respect  to  a  Material 
Associated  Person  if:" 
***** 

(7)  Paragraph  240.17h-lT(c)  of  this 
title  is  modified  to  read  as  follows: 

"(c)  Special  provisions  with  respect  to 
Material  Associated  Persons  subject  to 
the  superx'ision  of  a  foreign  financial 
regulatory  authority.  A  registered 
government  securities  broker  or  dealer 
shall  be  deemed  to  be  in  compliance 
with  the  recordkeeping  requirements  of 
paragraph  (a)(l)(iii)  through  (x)  of  this 
section  with  respect  to  a  Material 
Associated  Person  if  such  registered 
government  securities  broker  or  dealer 
maintains  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
reports  filed  by  such  Material 
Associated  Person  with  a  Foreign 
Financial  Regulatory  Authority.  The 


registered  government  securities  broker 
or  dealer  shall  maintain  a  copy  of  the 
original  report  and  a  copy  translated 
into  the  English  language.  For  the 
purposes  of  this  section,  the  term 
Foreign  Financial  Regulatory  Authority 
shall  have  the  meaning  set  forth  in 
section  3(a)(52)  of  the  Act." 

(8)  Paragraph  240.1 7h-lT(d)  of  this 
title  is  modified  to  read  as  follows: 

"(d)  Exemptions.  (1)  The  provisions  of 
this  section  shall  not  apply  to  any 
registered  government  securities  broker 
or  dealer: 

"(i)  Which  is  exempt  from  the 
provisions  of  §240.15c3-3  of  this  title, 
as  made  applicable  by  §  403.4,  pursuant 
to  paragraph  (k)(2)  of  §  240.15c3-3  of 
this  title;  or 

"(ii)  If  the  registered  government 
securities  broker  or  dealer  does  not 
qualify  for  an  exemption  from  the 
provisions  of  §  240.15c3-3  of  this  title, 
as  made  applicable  by  §  403.4,  and  such 
.  registered  government  securities  broker 
or  dealer  does  not  hold  funds  or 
securities  for,  or  owe  money  or 
securities  to,  customers  and  does  not 
carry  the  accounts  of,  or  for,  customers; 
unless 

"(iii)  In  the  case  of  paragraphs  (d)(1) 
(i)  or  (ii)  of  this  section,  the  registered 
government  securities  broker  or  dealer 
maintains  capital  of  at  least 
$20,000,000,  including  debt 
subordinated  in  accordance  with 
Appendix  Dof§240.15c3-1  of  this  title, 
as  modified  by  Appendix  D  of  §  402.2. 

"(2)  The  provisions  of  this  section 
shall  not  apply  to  any  registered 
government  securities  broker  or  dealer 
which  maintains  capital  of  less  than 
$250,000,  including  debt  subordinated 
in  accordance  with  Appendix  D  of 
§  240.15C3-1  of  this  title,  as  modified  by 
Appendix  D  of  §  402.2,  even  if  the 
registered  government  securities  broker 
or  dealer  holds  funds  or  securities  for, 
or  owes  money  or  securities  to, 
customers  or  carries  the  accounts  of,  or 
for.  customers. 

"(3)  The  provisions  of  this  section 
shall  not  apply  to  any  registered 
government  securities  broker  or  dealer 
which  has  an  associated  person  that  is 
a  registered  broker  or  dealer,  provided 
that: 

"(i)  The  registered  broker  or  dealer  is 
subject  to,  and  in  compliance  with,  the 
provisions  of  §  240.1 7h-lT  of  this  title, 
and 

"(ii)  All  of  the  Material  Associated 
Persons  of  the  registered  government 
securities  broker  or  dealer  are  Material 
Associated  Persons  of  the  regi  tered 
broker  or  dealer  subject  to  §  240.17h-lT 
of  this  title. 

"(4)  In  calculating  capital  for  the 
purposes  of  this  paragraph,  a  registered 
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government  securities  broker  or  dealer 
shall  include  with  its  equity  capital  and 
subordinated  debt  the  equity  capital  and 
subordinated  debt  of  any  other 
registered  government  securities  brokers 
or  dealers  or  registered  brokers  or 
dealers  that  are  associated  persons  of 
such  registered  government  securities 
broker  or  dealer,  except  that  the  equity 
capital  and  subordinated  debt  of 
registered  brokers  and  dealers  that  are 
exempt  from  the  provisions  of 
§  240.15c3-3  of  this  title,  pursuant  to 
paragraph  (k)(l)  of  §240.15c3-3,  shall 
not  be  included  in  the  capital 
computation. 

"(5)  The  Secretary  may,  upon  written 
application  by  a  Reporting  Registered 
Government  Securities  Broker  or  Dealer, 
exempt  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  any 
registered  government  securities  brokers 
or  dealers  that  are  associated  persons  of 
such  Reporting  Registered  Government 
Securities  Broker  or  Dealer.  The  term 
"Reporting  Registered  Government 
Securities  Broker  or  Dealer"  shall  mean 
any  registered  government  securities 
broker  or  dealer  that  submits  such 
application  to  the  Secretary  on  behalf  of 
its  associated  registered  government 
securities  brokers  or  dealers." 

(9)  Paragraph  240.1 7h-lT(g)  of  this 
title  is  modified  to  read  as  follows: 
"(g)  Temporary  implementation 
schedule.  Every  registered  government 
securities  broker  or  dealer  subject  to  the 
requirements  of  this  section  shall 
maintain  and  preserve  the  information 
required  by  paragraphs  (a](l)(i),  (ii),  and 
(iii)  of  this  section  commencing  March 
31.  1995.  Commencing  June  30.  1995, 
the  provisions  of  this  section  shall  apply 
in  their  entirety." 

(c)(1)  Every  non-resident  government 
securities  broker  or  dealer  registered  or 
applying  for  registration  pursuant  to 
Section  15C  of  the  Act  shall  comply 
with  §240.17a-7  of  this  title,  provided 
that: 

(i)  For  the  purposes  of  this  section, 
references  to  "broker  or  dealer"  and 
"broker  or  dealer  registered  or  applying 
for  registration  pursuant  to  Section  15  of 
the  Act"  mean  registered  government 
securities  brokers  or  dealers:  and 

(ii)  For  the  purposes  of  this  section, 
references  to  "any  rule  or  regulation  of 
the  Commission"  and  "any  rule  or 
regulation  of  the  Securities  and 
Exchange  Commission"  mean  any  rule 
or  regulation  of  the  Secretary. 

(2)  For  the  purposes  of  this  section, 
the  term  "non-resident  government 
securities  broker  or  dealer"  means: 

(i)  in  the  case  of  an  individual,  one 
who  resides  in  or  has  his  principal  place 


of  business  in  any  place  not  subject  to 
the  jurisdiction  of  the  United  States; 

(ii)  in  the  case  of  a  corporation,  one 
incorporated  in  or  having  its  principal 
place  of  business  in  any  place  not 
subject  to  the  jurisdiction  of  the  United 
States;  and 

(iii)  in  the  case  of  a  partnership  or 
other  unincorporated  organization  or 
association,  one  having  its  principal 
place  of  business  in  any  place  not 
subject  to  the  jurisdiction  of  the  United 
States. 


PART  405— REPORTS  AND  AUOTT 

3.  The  authority  citation  for  Part  405 
is  revised  to  read  as  follows: 

Authority:  Sec.  101,  Pub.  L.  99-571, 100 
Stat.  3209;  Sec.  4(b).  Pub.  L.  101-432.  104 
Stat.  963;  Sec.  102,  Sec  106.  Pub.  L.  103-202, 
107  Stat.  2344  (15  U.S.C.  78o-5(b)(l)(B). 
(b)(1)(C).  (b)(2),  (bM4)). 

4.  Section  405.5  is  added  to  read  as 
follows: 

§405.5    Risk  assessment  reporting 
requirements  for  registered  government 
securities  brokers  and  dealers. 

(a)  Every  registered  government 
securities  broker  or  dealer  shall  comply 
with  the  requirements  of  §  240.17h-2T 
of  this  title  (SEC  Rule  17h-2T).  with  the 
following  modifications: 

(1)  For  the  purposes  of  this  section, 
references  to  "broker  or  dealer"  and 
"broker  or  dealer  registered  with  the 
Commission  pursuant  to  Section  15  of 
the  Act"  mean  registered  government 
securities  brokers  or  dealers. 

(2)  For  the  purposes  of  this  section, 
references  to  §  §  240.17h-lT  and 
240.17h-2T  of  this  title  mean  those 
sections  as  modified  by  §  §  404.2(b)  and 
405.5.  respectively. 

(3)  For  the  purposes  of  this  section, 
"associated  person"  has  the  meaning  set 
out  in  Section  3(a)(18)  of  the  Act  (15 
U.S.C.  78c(a)(18)).  except  that  natural 
persons  are  excluded. 

(4)  Paragraph  240.17h-2T{b)  of  this 
title  is  modified  to  read  as  follows: 

"(b)  Exemptions.  (1)  The  provisions  of 
this  section  shall  not  apply  to  any 
registered  government  securities  broker 
or  dealer: 

"(i)  Which  is  exempt  from  the 
provisions  of  §240.1 5c3-3  of  this  title, 
as  made  applicable  by  §403.4.  pursuant 
to  paragraph  (k)(2)  of  §  240.15c3-3  of 
this  title;  or 

"(ii)  If  the  registered  government 
securities  broker  or  dealer  does  not 
qualify  for  exemption  from  the 
pro.visions  of  §  240.15c3-3  of  this  title, 
as  made  applicable  by  §  403.4.  and  such 
registered  government  securities  broker 
or  dealer  does  not  hold  funds  or 


securities  for,  or  owe  money  or 
securities  to,  customers  and  does  not 
carry  the  accounts  of,  or  for,  customers; 
unless 

"(iii)  In  the  case  of  paragraphs  (b)(1) 
(i)  or  (ii)  of  this  section,  the  registered 
government  securities  broker  or  dealer 
maintains  capital  of  at  least 
$20,000,000,  including  debt 
subordinated  in  accordance  with 
Appendix  D  of  §  240.1 5c3-l  of  this  title, 
as  modified  by  Appendix  D  of  §  402.2. 

"(2)  The  provisions  of  this  section 
shall  not  apply  to  any  registered 
government  securities  broker  or  dealer 
which  maintains  capital  of  less  than 
$250,000.  including  debt  subordinated 
in  accordance  with  Appendix  D  ot 
§  240.1 5c3-l  of  this  title,  as  modified  by 
Appendix  D  of  §  402.2,  even  if  the 
registered  government  securities  broker 
or  dealer  holds  funds  or  securities  for, 
or  owes  money  or  securities  to. 
customers  or  carries  the  accounts  of,  or 
for,  customers. 

"(3)  The  provisions  of  this  section 
shall  not  apply  to  any  registered 
government  securities  broker  of  dealer 
which  has  an  associated  person  that  is 
a  registered.broker  or  dealer,  provided 
that: 

"(i)  The  registered  broker  or  dealer  is 
subject  to,  and  in  compliance  with,  the 
provisions  of  §  240.1 7h-lT  and 
§  240.17h-2T  of  this  title,  and 

"(ii)  All  of  the  Material  Associated 
Persons  of  the  registered  government 
securities  broker  or  dealer  are  Material 
Associated  Persons  of  the  registered 
broker  or  dealer  subject  to  §  240.17h-lT 
and  §  240.1 7h-2T  of  this  title. 

"(4)  In  calculating  capital  for  the 
purposes  of  this  paragraph,  a  registered 
government  securities  broker  or  dealer 
shall  include  with  its  equity  capital  and 
subordinated  debt  the  equity  capital  and 
subordinated  debt  of  any  other 
registered  government  securities  brokers 
or  dealers  or  registered  brokers  or 
dealers  that  are  associated  persons  of 
such  registered  government  securities 
broker  or  dealer,  except  that  the  equity 
capital  and  subordinated  debt  of 
registered  brokers  and  dealers  that  are 
exempt  from  the  provisions  of 
§240.15c3-3  of  this  title,  pursuant  to 
paragraph  (k)(l)  of  §  240.15c3-3.  shall 
not  be  included  in  the  capital 
computation. 

"(5)  The  Secretary  may.  upon  written 
application  by  a  Reporting  Registered 
Government  Securities  Broker  or  Dealer, 
exempt  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  any 
registered  government  securities  brokers 
or  dealers  that  are  associated  persons  of 
such  Reporting  Registered  Government 
Securities  Broker  or  Dealer.  The  term 


"Reporting  Registered  Government 
Securities  Broker  or  Dealer"  shall  mean 
any  registered  government  securities 
broker  or  dealer  that  submits  such 
application  to  the  Secretary  on  behalf  of 
its  associated  registered  government 
securities  brokers  or  dealers." 

(5)  Paragraph  240.1 7h-2T(c)  of  this 
title  is  modified  to  read  as  follows: 

"(c)  Special  provisions  with  respect  to 
Materia]  Associated  Persons  subject  to 
the  supervision  of  certain  domestic 
regulators.  A  registered  government 
securities  broker  or  dealer  shall  be 
deemed  to  be  in  compliance  with  the 
reporting  requirements  of  paragraph  (a) 
of  this  section  with  respect  to  a  Material 
Associated  Person  if  such  registered 
government  securities  broker  or  dealer 
files  Items  1,  2,  and  3  (in  Part  I)  of  Form 
17-H  in  accordance  with  paragraph  (a) 
of  this  section,  provided  that: 

"(1)  Such  Material  Associated  Person 
is  subject  to  examination  by  or  the 
reporting  requirements  of  a  Federal 
banking  agency  and  the  registered 
government  securities  broker  or  dealer 
or  such  Material  Associated  Person 
furnishes  in  accordance  with  paragraph 
(a)  of  this  section  copies  of  reports  filed 
by  the  Material  Associated  Person  with 
the  Federal  banking  agency  pursuant  to 
section  5211  of  the  Revis^  Statutes, 
section  9  of  the  Federal  Reserve  Act> 
section  7(a)  of  the  Federal  Deposit 
Insurance  Act,  section  10(b)  of  the 
Home  Owners'  Loan  Act,  or  section  5  of 
the  Bank  Holding  Company  Act  of  1956; 
or" 
*    I    *        •        •        • 

(6)  Paragraph  240.17h-2T(d)  of  this 
title  is  modified  to  read  as  follows: 

"(d)  Special  provisions  with  respect  to 
Material  Associated  Persons  subject  to 
the  supervision  of  a  foreign  financial 
regulatory  authority.  A  registered 
government  securities  broker  or  dealer 
shall  be  deemed  to  be  in  compliance 
with  the  reporting  requirements  of 
paragraph  (a)  of  this  section  with 
respect  to  a  Material  Associated  Person 
if  such  registered  government  securities 
broker  or  dealer  furnishes,  in 
accordance  with  the  provisions  of 
paragraph  (a)  of  this  section.  Items  1,  2, 
and  3  (in  Part  I)  of  Form  17-H  and 
copies  of  the  reports  filed  by  such 
Material  Associated  Person  with  a 
Foreign  Finamrial  Regulatory  Authority. 
The  registered  government  securities 
broker  or  dealer  shall  file  a  copy  of  the 
original  Foreign  Financial  Regulatory 
report  and  a  copy  translated  into  the 
English  language.  For  the  purposes  of 
this  section,  the  term  Foreign  Financial 
Regulatory  Authority  shall  have  the 
meaning  set  forth  in  section  3(aM52)  of 
the  Act." 


(7)  Paragraph  240.17h-2T(n  of  this 
title  is  modified  to  read  as  follows: 

"(0  Temporary  implementation 
schedule.  Every  registered  government 
securities  broker  or  dealer  subject  to  the 
requirements  of  this  section  shall  file 
the  information  required  by  Items  1,  2 
and  3  (in  Part  I)  of  Form  17-H  by  April 
30, 1995.  Commencing  June  30,  1995. 
the  provisions  of  this  section  shall  apply 
in  their  entirety." 

Date:  October  31, 1994. 
Frank  N.  Newman, 
Deputy  Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  333  and  369 

[Docket  No.  75N-183H] 
RIN  0905-AA06 

Topical  Antimicrobial  Drug  Products 
for  Over-the-counter  Human  Use; 
Tentative  Final  Monograph  for  Healttt- 
Care  Antiseptic  Drug  Products; 
Extension  of  Comment  and  New  Data 
Periods 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  and  new  data 
periods. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
June  19. 1995.  the  period  for  comments: 
to  December  15. 1995,  the  period  for 
new  data;  and  to  February  13, 1996,  the 
period  for  comments  on  the  new  data 
for  the  notice  of  proposed  rulemaking 
that  was  published  in  the  Federal 
Register  of  June  17, 1994.  That 
document  proposed  to  establish 
conditions  under  which  over-the- 
counter  (OTC)  topical  health-care 
antiseptic  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  FDA  is  taking  this  action  in 
response  to  a  request  to  extend  these 
periods  for  an  additional  6  months  to 
allow  interested  persons  adequate  time 
to  assess  and  respond  to  the  proposal. 
DATES:  Written  comments  by  June  19. 
1995;  new  data  by  December  15.  1995; 
and  comments  on  the  new  data  by 
February  13.  1996. 

ADDRESSES:  Written  comments  or  new 
data  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm,l-23.  12420 
Parklawn  Dr..  RockviHe,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  17. 1994  (59  FR 
31402).  FDA  issued  a  notice  of  proposed 
rulemaking  in  the  form  of  an  amended 
tentative  final  monograph  to  establish 
conditions  under  which  OTC  topical 
health-care  antiseptic  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  FDA 
issued  this  notice  of  proposed 
rulemaking  to  amend  a  previous  notice 
of  proposed  rulemaking  on  top...;ji 
antimicrobial  drug  products  (43  FR 
1210.  January  6. 1978).  after  considering 
the  public  comments  on  that  notice  and 
other  information  in  the  administrative 
record  for  this  rulemaking.  Interested 
persons  were  given  until  December  14, 
1994,  to  submit  comments  on  the 
proposal;  until  June  19, 1995.  to  submit 
new  data;  and  until  August  17. 1995.  to 
comment  on  the  new  data. 

In  response  to  the  proposal,  the 
Cosmetic.  Toiletry,  and  Fragrance 
Association  (CTFA).  the  Soap  and 
Detergent  Association  (SDA),  and  the 
Nonprescription  Drug  Manufacturers 
Association  (NDMA)  requested  a  6- 
month  extension  of  the  comment  and 
new  data  periods.  (Although  not 
specifically  requested,  a  6-month 
extension  of  the  period  for  comments  on 
the  new  data  would  result  if  these 
requests  were  to  be  granted.)  CTFA. 
SDA,  and  NDMA  noted  their 
representation  of  the  personal  care 
products  industry,  manufacturers  of 
products  for  cleaning  and  sanitation  and 
the  raw  materials  used  in  these 
products,  and  manufacturers  of  OTC 
drug  products.  The  associations  asserted 
that  the  proposal  was  broad  in  scope 
and  raised  numerous  complex  issues, 
particularly  in  the  area  of  the 
effectiveness  testing  of  these  OTC  drug 
products.  The  associations  stated  that 
more  time  is  needed  to  assess  fully  the 
significant  changes  included  in  the 
proposal  and  to  respond  adequately  to 
these  issues.  Observing  that  the  agency's 
proposal  was  in  the  preparation  stage 
for  a  considerable  number  of  years,  the 
associations  stated  their  belief  that  it  is 
reasonable  for  the  agency  to  allow  the 
additional  time  for  comment  and  new 
data. 

FDA  has  carefully  considered  the 
request  and  acknowledges  the  broad 
scope  of  the  proposal  as  well  as  the 
complexity  of  the  issues  it  raises.  The 
agency  believes  that  additional  time  for 
comment  and  the  submission  of  new- 
data  is  in  the  public  interest  and  will  be 
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of  assistance  in  establishing  conditions 
under  which  OTC  topical  health-care 
antiseptic  drug  products  are  generally 
nH:ognized  as  safe  and  effective  and  not 
misbranded.  Thus,  the  agency  finds  an 
extension  of  the  periods  for  comments, 
new  data,  and  comments  on  the  new 
data  to  be  appropriate. 

Interested  persons  may,  on  or  before 
June  19, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  proposed 
regulation.  New  data  may  be  submitted 
on  or  before  December  15,  1995,  and 
comments  on  the  new  data  by  February 
13, 1996.  Three  copies  of  all  data  and 
comment':  sre  to  be  submitted,  except 
that  indwiduals  may  submit  one  copy. 
All  data  and  comments  are  to  be 
identified  .vith  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  data  and  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  1,  1994. 
Wiliiam  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-28063  Filod  11-14-94;  8:45  am] 
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DEPARTMcNT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[CO-46-94J 
RIN  1545-A5;)7 

Losses  on  Small  Business  Stock 

AGENCY:  Internal  Revtinue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes 
amendments  to  regulations  under 
sedion  1244  relating  to  losses  on  small 
business  sto^.k.  In  particular,  the 
amendment  concerns  the  records  to  be 
kept  and  information  to  be  filed  with 
the  return. 

Section  1244(a)  permits  an  individual 
to  treat  a  limited  amount  of  loss  on 
certain  small  business  corporation  stock 
as  ordiRary  loss.  The  existing  regulation 
requires  that  a  taxpayer  claiming  an 
ordiriary  loss  on  small  business  stock 
shall  maintain  certain  information  and 
file  an  information  statement  with  the 
taxpayer's  return  for  the  year  in  which 
the  loss  occurs.  The  proposed 
amendniont  would  remove  the 
requirement  that  a  taxpayer  claiming  a 
section  1244  ordinary  loss  file  an 
information  statement  with  the 
taxpayer's  income  tax  return. 


DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
January  17, 1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (CC)-46-94),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8:00  a.m.  and  5:00 
p.m.  to:  CC:DOM:CORP:T:R  (CCM6- 
94),  Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  L.  Simpson,  (202)  622-7790  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collection  of  information  is  in 
§  1.1244(e)-l(b).  This  information  is 
required  by  the  IRS  to  determine 
whether  a  taxpayer  is  entitled  to  a 
SHCtion  1244  loss.  This  information  will 
be  used  by  IRS  examiners  to  verify  that 
the  stock  qualifies  as  section  1244  stock. 
The  likely  recordkeepers  are  individuals 
and  corporations. 

Estimated  total  annual  recordkeeping 
burden:  2,000  hours.  The  estimated 
annual  burden  per  recordkeeper  varies 
from  .10  hours  to  .30  hours,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  .20  hours. 
Estimated  number  of  recordkeepers: 
10.000. 

Background 

This  document  proposes  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  1244  of  the 
Internal  Revenue  Code  of  1986.  Section 
1244  was  enacted  as  part  of  the  Small 
Business  Tax  Revision  Act  of  1958,  with 
the  goal  of  encouraging  the  How  of  new 
funds  into  small  business.  The  purpose 
of  the  section  was  to  reduce  the  risk  of 
a  loss  of  new  investment  by  permitting 
a  taxpayer  to  take  an  ordinary  loss, 
rather  than  a  capital  loss,  on  qualifying 
small  business  stock.  H.R.  Rep.  No. 


2198,  85th  Cong.,  2d  Sess.  4  (1958);  104 
Cong.  Rec.  17,090  (1958)  (Senate). 

Section  1244(a)  permits  an  individual 
to  treat  a  limited  amount  of  loss  on 
section  1244  stock  as  ordinary  loss. 
Section  1244(c)  defines  "section  1244 
stock"  as  stock  in  a  domestic 
corporation  if,  at  the  time  the  stock  is 
issued:  (1)  the  corporation  was  a  small 
busine.ss  corporation  (as  defined  in 
section  1244(c)(3));  (2)  the  stock  was 
issued  by  the  corporation  for  money  or 
other  property  (other  than  stock  and 
securities);  and  (3)  the  corporation, 
during  the  period  of  its  five  most  recent 
taxable  years  ending  before  the  date  the 
loss  on  the  stock  was  sustained,  derived 
more  than  50  percent  of  its  aggregate 
gross  receipts  from  sources  other  than 
royalties,  rents,  dividends,  interest, 
annuities,  and  sales  or  exchanges  of 
stocks  or  securities. 

Section  1.1244(e)-l(b)  of  the  Income 
Tax  Regulations  provides  that  any 
taxpayer  who  claims  an  ordinary  loss 
deduction  under  section  1244  shall  file 
with  the  taxpayer's  income  tax  return 
for  the  loss  year  an  information 
statement  setting  forth:  (1)  the  address 
of  the  corporation  that  issued  the  stock; 
(2)  the  manner  in  which  the  stock  was 
acquired  by  the  taxpayer  and  the  nature 
and  amount  of  the  consideration  paid; 
and  (3)  if  the  stock  was  acquired  in  a 
nonta.xable  transaction  in  exchange  for 
property  other  than  money — the  type  of 
property,  its  fair  market  value  on  the 
■date  of  transfer  to  the  corporation,  and 
its  adjusted  basis  on  such  date. 

The  IRS  has  taken  the  position  that 
taxpayers  are  not  entitled  to  section 
1244  ordinary  loss  treatment  if  they 
have  failed  to  file  the  information 
statement  described  in  §  1.1244(e)-l(b) 
with  the  income  tax  return  for  the  year 
in  which  the  deduction  for  the  loss  is 
claimed.  The  Tax  Court  has  upheld  this 
position.  See  Magee  v.  Commissioner, 
T.C.  Memo.  1993-305,  66  T.C.M.  (CCH) 
105  (1993);  Couman  v.  Commissioner, 
T.C.  Memo.  1989-520,  58  T.C.M.  (CCH) 
219  (1989);  and  Cosgrove  v. 
Commissioner,  T.C.  Memo.  1987-401, 
54  T.C.M.  (CCH)  136  (1987). 

Explanation  of  Provision 

The  IRS  and  Treasury  Department 
have  determined  that  denying  ordinary 
loss  treatment  under  section  1244  solely 
be*cause  a  taxpayer  fails  to  file  the 
§  1.1244(e)-l(b)  information  statement 
with  the  taxpayer's  income  tax  return  is 
not  necessary  to  achieve  the  purposes  of 
section  1244.  Notice  94-89,  1994-38 
I.R.B.  54.  Therefore,  taxpayers  will  not 
be  required  to  file  the  §  1.1244(e)-l(b) 
information  statement  to  qualify  for 
section  1244  treatment.  Section 
1.1244(e)-l(b)  is  proposed  to  be  revised 


to  eliminate  the  requirement  that  a 
taxpayer  file  an  information  statement 
with  the  taxpayer's  income  tax  return. 
However,  because  a  taxpayer  who 
claims  an  ordinary  loss  under  section 
1244  still  bears  the  burden  of 
establishing  that  the  deduction  is 
proper.  §  1.1244(e)-l(b)  is  also  proposed 
to  be  revised  to  state  that  a  person  who 
claims  an  ordinary  loss  with  respect  to 
stock  under  section  1244  must  have 
records  sufficient  to  establish  that  the 
taxpayer  is  entitled  to  the  loss  and 
satisfies  the  requirements  of  section 
1244. 

Proposed  EfTective  Date 

These  regulations  are  proposed  to  be 
effective  for  open  taxable  years 
beginning  after  December  31,  1953,  the 
effective  date  of  Treasury  Decision  6495, 
which  prescribed  regulations  under 
section  1244. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Infbmaation 

The  principal  author  of  these 
regulations  is  Kirsten  L.  Simpson,  Office 
of  Assistant  Chief  Counsel  (Corporate), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  IDepartment 
participated  in  their  development 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  • 

Section  1.1244(e)-l  also  issued  under 
26  U.S.C.  1244(e). 

***** 

Par.  2.  Section  1.1244(e)-l  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  In  paragraph  (a)(1),  the  reference  in 
the  second  sentence  "paragraph  (c)(2)  of 
§  1.1244(c)-2"  is  removed  and 

§  1.1244(c)-2(b)(2)"  is  added  in  its 
place. 

3.  Paragraph  (b)  is  revised. 
The  revisions  read  as  follows: 

§  1 .1 244<eH    Records  to  be  kept 

*  *  *  *         ^   a 

(b)  By  the  taxpayer.  A  person  who 
claims  an  ordinary  loss  with  respect  to 
stock  under  section  1244  must  have 
records  sufficient  to  establish  that  the 
taxpayer  is  entitled  to  the  loss  and 
satisfies  the  requirements  of  section 
1244.  See  also  section  6001,  requiring 
records  to  be  maintained. 
MaT^aret  Milner  Richardson, 
Commissioner  of  the  Internal  Revenue. 
[FR  Doc  94-28083  Filed  11-14-94;  8:45  am] 

BH.UNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

New  Mexico  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  New 
Mexico  regulatory  program  (hereinafter, 
the  "New  Mexico  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  adds  rules      / 
pertaining  to  the  exemption  for  coal 


extraction  incidental  to  the  extraction  of 
other  minerals.  The  amendment  is 
intended  to  revise  the  New  Mexico 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.s.t.,  December 
15, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  12. 1994.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m..  m.s.t., 
November  30,  1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  pubfic  hearing  should  contact 
the  individual  fisted  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment,  and  ell 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  address  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Albuquerque  Field  Office. 
Thomas  E.  Ehmett,  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200.  Albuquerque.  New 
Mexico  87102; 
New  Mexico  Energy  &  Minerals 
Department.  Mining  and  Minerals 
Division.  2040  South  Pacheco  Street, 
Santa  Fe,  New  Mexico  87505, 
Telephone:  (505)  827-5970. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 
SUPPLEMENTARY  INFORMATION:  . 

L  Background  on  the  New  Mexico 
Program 

On  December  31. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  t.ie 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Me.xico  program 
can  be  found  in  the  December  31, 1980. 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.11.  931.15. 931,16,  and  931.30. 

II.  Proposed  Amendment 

By  letter  dated  October  26, 1994.  New 
Mexico  submitted  a  proposed 
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amendment  to  its  program  pursuant  to 
SMOIA  (administrative  record  No.  NM- 
716).  New  Mexico  submitted  the 
proposed  amendment  in  response  to  a 
February  7, 1990,  letter  (administrative 
record  No.  NM-563)  that  OSM  sent  to 
New  Mexico  in  accordance  with  30  CFR 
732.17(c).  New  Mexico  did  so  with  the 
intent  of  making  its  rules  consistent 
with  the  corresponding  Federal 
regulations.  New  Mexico  proposes  to 
add  new  rules  to  implement  Section  69- 
25A-1  through  35  of  the  New  Mexico 
Surface  Mining  Act  concerning  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16  and  2/3  percent  of 
the  total  tonnage  of  coal  and  other 
minerals  removed  for  purposes  of 
commercial  use  or  sale.  The  provisions 
of  Coal  Surface  Mining  Commission 
(CSMC)  Rule  80-1  that  New  Mexico 
proposes  to  add  are  at  new  Chapter  O, 
Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals,  and  include  sections  34-1, 
scope:  34-2,  definitions;  34-3, 
application  requirements  and 
procedures;  34-4,  contents  of 
application  for  exemption;  34-5,  public 
availability  of  information;  34-6, 
requirements  for  exemption;  34-7, 
conditions  of  exemption  and  right  of 
inspection  and  entry;  34-a,  stockpiling 
of  minerals;  34-9,  revocation  and 
enforcement  and;  34-10,  reporting 
requirements. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the  New 
Mexico  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOfl  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.s.t.,  November  30. 1994.  The  location 
and  time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 


hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  wrritten  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 


its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

5.  Beguhtory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  931 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  November  7, 1994. 

Charlefl  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 
Center. 

[PR  Doc.  94-28121  Filed  11-14-94;  8:45  am) 
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30  CFR  Part  938 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 
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SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  (Administrative 
Record  Number  PA  833.00)  revises  the 
Pennsylvania  program's  Small  Operator 
Assistance  Program  (SOAP)  to  be 
consistent  with  the  October  24, 1992, 
amendment  to  section  507(c)  of  SMCRA 
(Energy  Policy  Act  of  1992  and  the 
Federal  regulations  published  in  the 
Federal  Register  of  May  31, 1994.  The 
proposed  amendment  would  provide 
more  comprehensive  assistance  to 
SOAP  participants  than  currently 
allowed. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  E.S.T.  December 
13.  1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  12. 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m..  E.S.T.  on  November  30,  1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Robert 
J.  Biggi.  Director.  Harrisburg  Field  Office 
at  t^e  address  shovm  below.. 

Copies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
belpw  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Harrisburg  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Robert  J.  Biggi,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Harrisburg  Field  Office, 
Harrisburg  Transportation  Center, 
Tliird  Floor,  Suite  3C.  4th  and  Market 
Streets,  Harrisburg,  Pennsylvania 
17101.  Telephone:  (717)  782-4036. 
Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of 
Mining  and  Reclamation,  Room  209 
Executive  House,  2nd  and  Chestnut 
Streets,  P.O.  Box  8461.  Harrisburg, 
Pennsylvania  17105-8461, 
Telephone:  (717)  787-5103. 
A  public  hearing  if  held,  will  be  at  the 
Penn  Harris  Motor  Inn  and  Convention 
Center  at  the  Camp  Hill  Bypass  and  U.S. 
Routes  11  and  15,  Camp  Hill. 
Pennsylvania. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office.  (717)  782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania 
Program 

On  July  31, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background 
information  on  the  Pennsylvania 
program  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30.  1982,  Federal  Register  (47 
FR  33050).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  938.11.  938.12.  938.15  and 
938.16. 

II.  Discussion  of  Amendment 

The  Energy  Policy  Act  of  1992.  Public 
Law  102-486,  October  24, 1992, 
amended  several  sections  of  SMCR.\. 
Section  507(c)  was  amended  to  expand 
the  coverage  of  free  services  that  could 
be  provided  to  qualified  applicants  for 
^  permit  application  information  under 
*  SOAP.  Before  enactment  of  the  Energy 
Policy  Act.  services  provided  by  section 
507(c)  covered  the  determination  of 
probable  hydrologic  consequences 
requin^d  by  subsection  507(b)(ll)  and 
the  statement  of  the  results  of  test  boring 
or  core  sampling  required  bv  subchapter 
507(b)(15).  The  section  507(c)  revisions 
expanded  the  services  under  subsection 
507(b)(ll)  to  include  the  erigineering 
analyses  and  designs  necessary  for  their 
determination.  The  revisions  also  added 
additional  allowable  services.  These 
additional  services  include:  the 
development  of  cross-section  maps  and 
plans  required  by  subsection  (b)(14);  the 
geologic  drilling  and  statement  of  test 
boring  and  core  sampling  required  by 
subsection  (b)(15);  the  collection  of 
archaeological  information  required  by 
subsection  (b)(13)  and  any  other 
archaeological  and  historical 
information  required  by  the  regulatory 
authority;  pre-blast  surveys  required  by 
section  515(b)(15)(E);  and  the  collection 
of  site-specific  resource  information  and 
the  production  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  and  other  environmental  value 
required  by  the  regulatory  authority. 

The  Energy  Policy  Act  also  added 
section  507(h)  which  makes  the 
operator,  exceeding  the  12-month  coal 
production  limit,  liable  for 
reimbursement  of  SOAP  expenses. 

OSM  published  final  regulations  to 
implement  the  above  statutory 


provisions  in  the  Federal  Register,  59 
FR  28136-28174,  May  31.  1994. 

The  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
published  proposed  rules  in  the 
Pennsylvania  Bulletin  (24  Pa.B.  2120- 
2124,  April  23. 1994).  to  revise  the 
existing  SOAP  provisions  to  be 
consistent  with  the  Federal  SOAP 
revisions.  On  October  24. 1994,  PADER 
submitted  these  rules  as  a  program 
amendment  (PA  833.00). 

A  summary  of  PADER  proposed 
revisions  are  listed  below. 

Section  86.81     Program  Senices 

Section  86.81(1)  is  revised:  to  replace 
"laboratory"  with  "consultant;"  to 
delete  the  reference  to  §  86.88  which 
lists  the  current  ser\ices  allowed  by 
SOAP;  and  to  expand  the  application 
requirements  that  are  covered  by  the 
amendment. 

Section  86.83    EUgibility  for  Assistance 

Section  8fr.83(a)(2)  is  revised  to 
replace  the  5-year  production  liability 
period  with 4116  coal  production  for  the 
12-month  period  beginning  the  day  after 
permit  issuances. 

Section  86.83(b)  (2)  and  (3)    Eligibility 
for  Assistance 

Section  86.83fb)  (2)  and  (3)  is  revii>ed 
to  calculate  the  attributable  coal 
production  from  persons  owTiing  5 
percent  of  the  applicant's  operation  to 
persons  owning  10  percent  of  the 
applicant's  operation. 

Section  86.84    Application  for 
Assistance 

Section  86.84(b)(6)  is  revised  to 
require  the  necessarv'  documentation  to 
legally  support  applicant's  right  of 
entrj'. 

Section  86.87    Determination  of  Data 
Requirements 

Section  86.87(a)  is  revised  to  provide 
expanded  services  concurrent  with  the 
determination  of  the  probable 
hydrologic  consequences. 

Section  86.88    Data  for  Probable 
Hydrologic  Consequences 

Section  86.89    Data  for  Test  Borings  or 
Core  Samplings 

These  sections  are  rendered 
unnecessary  by  the  amended  provisions 
and  are  deleted. 

Section  86.92    Basic  Qualifications 

Section  86.92  is  revised  to  provide  for 
specialized  laboratory  services. 

Section  86.93    Assistance  Funding 

Section  86.93(a)  is  revised  to  delete 
language  that  is  rendered  inappropriate 
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by  the  new  provisions  providing 
additional  services  to  SOAP 
participants. 

Section  86.94    Applicant  Liability 

Section  86.94  is  revised  to  reduce  the 
applicant's  liability,  based  on  coal 
production,  to  repay  for  services 
provided  from  5  years  to  the  12-month 
period  after  the  permit  is  issued. 

Section  86.96    Measurement 

Section  86.96  is  revised  to  delete  the 
name  of  OSM's  coal  production  form 
since  OSM  has  changed  the  name. 

ni.  Public  Coflunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m..  E.S.T.  on  November 
30, 1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATKM  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  sinca  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  Slate  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507efse9). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  Novemlier  4. 1994. 
Tim  L.  Dieringer, 

Acting  Assistant  Director,  Eastern  Support 
Center. 
|FR  Doc  94-28122  Filed  11-14-94;  8:45  am) 
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National  Parte  Service 

36  CFR  Part  13 
RIN:  1024-AC25 

Alaska;  Hunting  and  Trapping 
Regulations 

AGENCY:  National  Park  Service,  Interior. 
ACTKM:  Proposed  rule;  revision. 

SUMMARY:  This  proposed  rule  will    . 
establish  a  National  Park  Service  (NPS) 
prohibition  of  hunting  on  the  same  day 
in  which  the  hunter  has  flown  in  an 
aircraft,  and  will  clarify  the  existing 
NPS  prohibition  of  using  firearms  and 
other  weapons  to  take  free  ranging 
wildlife  under  a  trapping  license  on 
lands  under  the  jurisdiction  of  the  NPS 
in  the  State  of  Alaska.  While  clarifying 
the  NPS  firearm  prohibition  for 
trapping,  this  rule  will  expressly 
recognize  as  an  exception,  the  common 
trapping  practice  of  using  a  firearm  to 
dispatch  wildlife  that  is  already  caught 
in  a  trap.  Aircraft  use  for  access 
piirposes  is  not  affected  by  this  rule. 

Tne  NPS  has  concluded  that  activities 
such  as  those  allowed  under  State 
authorizations  for  same-day-airbome 


taking  of  wildlife  conflict  with  NPS 
management  mandates  and  policies,  and 
invite  abuse  and  violations  of  the 
Federal  Airborne  Hunting  Act  and 
exacerbate  enforcement  problems  with 
that  Act.  This  proposed  rule  is  intended 
to  establish  cleariy  the  NPS  position 
regarding  any  potentially  applicable 
conflicting  State  authorizations.  The 
intended  effect  of  the  proposed  rule  is 
to  reduce  the  incidence  of  aircraft 
harassment  of  wildlife  and  to  reduce  the 
potential  for  aircraft  assisted  taking  of 
wildlife. 

DATES:  Written  comments  will  be 
accepted  on  or  before  December  15, 
1994. 

ADDRESSES:  Comments  should  be 
addressed  to:  Robert  D.  Barbee.  Regional 
Director.  National  Park  Service,  2525 
Gambell  Street,  Anchorage,  AK  99503- 
2892. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hunter,  National  Park  Service,  2525 
Gambell  Street,  Anchorage,  Alaska 
99503-2892,  Telephone:  (907)  257- 
2646. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  1980.  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA),  Pub. 
L.  96-487,  was  passed  by  Congress.  This 
act,  among  other  things,  identified  and 
set  aside  certain  areas  of  Federal  land  in 
Alaska  as  being  of  a  high  public  interest. 
These  "public  interest"  lands  include 
units  designated  as  national  parks, 
monuments,  and  preserves. 

ANILCA  provided  for  continued 
subsistence  use  offish  and  wildlife  in 
most  of  the  new  park  and  monument 
areas  in  Alaska.  National  preserves  were 
established  as  open  to  subsistence  uses, 
as  well  as  sport  hunting  and  trapping. 
Federal  regulations  govern  subsistence 
taking  of  fish  and  wildlife  on  Federal 
public  lands  in  Alaska,  including  NPS 
lands.  State  laws  and  regulations  govern 
sport  hunting  and  non-subsistence 
trapping  allowed  in  national  preserves. 
Such  State  provisions  are  subject  to 
overriding  Federal  regulations  intended 
to  protect  the  congressionally  mandated 
Federal  purposes  of  the  preserves. 

Same-day-airbome  hunting  is  not  an 
issue  in  those  parks  and  monuments 
open  to  subsistence  taking.  This  is 
because  National  Park  Service 
regulations,  promulgated  in  1981, 
generally  prohibit  the  "use  of  aircraft  for 
access  to  or  from  lands  and  waters 
within  a  national  park  or  monument  for 
purposes  of  taking  fish  or  wildlife  for 
subsistence  uses*  *  *  "  (36  CFR  13.45). 
The  primary  effect  of  this  revised 
proposed  rule  will  be  on  same-day- 


airbome  taking  of  wildHfe  in  national 
preserves. 

National  preserves  are  to  be  managed 
under  the  same  mandates,  and  by  the 
same  principles,  as  all  NPS  areas. 
ANILCA  directed  the  Secretary  of  the 
Interior  to  administer  the  Alaska  areas 
of  the  National  Park  System,  including 
national  preserves,  "pursuant  to  the 
provisions  of  the  Act  of  August  25, 1916 
(39  Stat.  535)  as  amended  and 
supplemented  (16  U.S.C.  1  et  seq.),  and. 
as  appropriate,  under  section  1313  and 
the  other  applicable  provisions  of  this 
Act*  •  •  ••  (ANILCA.  Sec.  203).  The  Act 
of  August  25, 1916  is  the  NPS  Organic 
Act,  which  calls  for  the  conservation  of 
scenery,  natural  objects,  and  wild  life  of 
units  in  such  a  manner  as  to  leave  those 
values  unimpaired  for  the  enjoyment  of 
future  generations.  Section  1313  of 
ANILCA  specifically  addresses  the 
management  of  national  preserves  and 
establishes  the  aforementioned 
allowance  for  sport  hunting  and 
trapping.  With  the  exception  of  those 
specific  allowances,  section  1313  and  its 
legislative  history  clarify  that  national 
preserves  are  to  be  managed  with  the 
same  degree  of  stewardship  as  parks  and 
monuments.  Congress  made  it  clear  that 
the  preserve  lands  "qualify  in  every 
regard  as  National  Parks",  while 
recognizing,  "in  some  instances  that  the 
taking  of  wildlife  under  appropriate 
regulation  is  consistent  with  the 
maintenance  of  the  natural  values  of 
lands  which  we  otherwise  would 
unhesitatingly  designate  as  National 
Parks."  (Congressional  Record,  House, 
November  12.  1980;  H10549). 

The  intent  of  Congress  to  allow  the 
taking  of  wildlife  for  sport  purposes  and 
trapping  under  "applicable  State  and 
Federal  law  and  regulation"  (ANILCA 
Sec.  1313)  is  reflected  in  this  revised 
proposed  rule,  and  in  existing  NPS 
regulations  codified  in  Title  36  of  the 
Code  of  Federal  Regulations.  National 
Park  Service  regulations  at  36  CFR 
2.2(b)(4)  adopt  nonconflicting  State 
hunting  and  trapping  laws  for  all  NPS 
areas  in  which  hunting  and  trapping  are 
authorized.  The  adoption  of  applicable 
State  law  for  hunting  and  trapping  is 
reiterated  by  36  CFR  13.21(d)  for  the 
NPS  preserves  in  Alaska. 

This  proposed  rule  was  first 
published  in  the  Federal  Register  on 
June  9.  1989  (54  FR  24852).  A  final  rule 
was  originally  intended  in  1990.  but  the 
NPS  held  the  final  rule  in  abeyance  as 
a  result  of  State  actions  restricting  same- 
day-airbome4eking  of  wolves  in  NPS 
managed  areas.  The  NPS  has  now 
determined  it  is  necessary  to  revise  the 
original  proposed  rule  and  reactivate  the 
mlemaking  started  in  1989  because  of 
subsequent  changes  in  the  State  rule  for 


same-day-airbome  taking  of  wildlife. 
These  State  changes  have  resulted  in  a  " 
great  deal  of  public  confusion  regarding 
the  applicability  of  State  hunting  and 
trapping  laws  to  NPS  areas.  This  revised 
proposed  rule  is  necessary  to  identify 
the  conflict  between  State  and  NPS  laws 
and  regulations  and  clearly  establish  a 
controlling  NPS  mle.  In  this  regard,  the 
NPS  proposed  rule  is  consistent  with  a 
mle  now  being  proposed  for  adoption 
by  the  U.S.  Fish  and  Wildlife  Service  for 
similar  reasons. 

The  revised  proposed  mle.  while 
substantially  the  same  as  the  original 
proposed  mle.  has  extended  application 
to  other  wildlife  similarly  susceptible  to 
same-day-airbome  taking.  This  change 
was  promoted  by  approximately  82%  of 
the  public  providing  written  comments 
during  the  comment  period  for  the 
original  proposed  m'  \  The  revised 
proposed  rule  also  provides 
administrative  clarification  of  the 
existing  NPS  prohibition  on  the  use  of 
firearms  and  other  weapons  under  a 
trapping  license.  This  clarification  is 
deemed  necessary  due  to  recent  State 
action  to  allow  the  taking  of  certain 
wildlife,  including  wolves,  by  same- 
day-airbome  land  and  shoot  trapping, 
which,  under  State  law.  can  be  done  in 
the  same  manner  as  same-day-airbome 
hunting. 

History  ofSame-Day-Airbome  Taking 
in  the  NPS  Preserves 

Prior  to  1975  same-day-airbome 
taking  of  wildlife  was  allowed  in  Alaska 
by  State  regulation.  Starting  in  1975  the 
State  began  prohibiting  same-day- 
airbome  hunting  of  many  species  of 
wildlife  while  continuing  to  allow 
same-day-airbome  land  and  shoot 
trapping.  Because  wolves  may  be  taken 
under  State  law  with  either  a  hunting  or 
trapping  license,  and  State  law  provides 
for  taking  by  firearm  with  a  trapping 
license,  wolves  could  still  be  taken  by 
the  land  and  shoot  method  on  the  same- 
day-airbome  despite  the  prohibition  for 
same-day-airbome  hunting. 

On  June  17. 1981.  Federal  regulations 
(36  CFR  Part  13)  were  adopted  for  NPS 
areas  in  Alaska,  including  a  regulation 
(36  CFR  13.1(u))  which  limited  trapping 
in  NPS  areas  to  taking  by  snares,  traps, 
mesh,  or  other  implements  designed  to 
entrap  animals.  The  use  of  firearms  for 
trapping  was  precluded.  As  a  resuh.  use 
of  a  firearm  under  the  State 
authorization  for  land  and  shoot 
trapping  was  superseded  in  NPS  areas. 

From  1981  until  1986  NPS  managers 
operated  on  the  assumption  that  the 
State  prohibition  of  same-day-airbome 
hunting  and  the  NPS  prohibition  of  use 
of  a  firearm  for  trapping  eliminated  the 
possibility  of  land  and  shoot  taking  of 
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wolves  and  most  other  wildlife  in  NPS 
areas.  However,  at  the  January  1986 
Board  of  Game  meetings  the  NPS 
learned  that  State  wildlife  managers 
were  unaware  of  the  NPS  trapping 
restriction  and  that  State  tagging  records 
indicated  that  as  many  as  20  wolves 
may  have  been  taken  in  NPS  preserves 
by  the  land  and  shoot  trapping  method 
during  that  season.  Shortly  thereafter 
the  NPS  Regional  Director  met  with  the 
Commissioner  of  the  State  Department 
of  Fish  and  Game  to  explain  the  NPS 
trapping  regulation.  This  was  followed 
with  a  letter  dated  February  14, 1986,  to 
the  Commissioner  formally  conveying 
the  NPS  prohibition  of  firearm  use  for 
trapping. 

m  1987  the  State  Board  of  Game 
revised  same-day-airbome  provisions 
for  wolves  by  eliminating  the  previous 
allowance  for  trapping  and  establishing 
such  an  allowance  for  hunting.  This 
action  had  implications  for  national 
preserves  where  same-day-airbome 
takings  were  previously  prohibited  by 
the  NPS  preclusion  of  use  of  firearms  for 
trapping.  This  was  the  first  time  that 
wolves  could  legallybe  taken  on  the 
same-day-airbome  in  NPS  areas  in 
Alaska. 

In  response  to  the  State  change  in 
same-day-airbome  taking  rules  for 
wolves,  the  NPS  adopted  an  emergency 
one-year  regulation  from  November, 

1988,  to  November,  1989.  prohibiting 
same-day-airbome  hunting  of  wolves  in 
NPS  areas.  At  the  same  time  the  NPS 
began  drafting  a  proposed  mle  for 
permanent  adoption.  The  proposed  mle 
was  published  in  the  Federal  Register 
on  June  9,  1989  (54  FR  24852).  Written 
comments  were  accepted  and  public 
hearings  held  during  the  Summer  of 

1989.  After  analyzing  the  pubHc 
comments,  the  NPS  prepared  a  final  mle 
for  adoption  during  1990. 

However,  as  a  result  of  consultations 
between  the  State  of  Alaska  and  the 
NPS,  the  State  agreed  to  exclude  the 
NPS  preserves  from  the  State  regulation 
allowing  same-day-airborne  hunting  of 
wolves.  State  regulations  were  changed 
to  specifically  exclude  same-day- 
airbome  hunting  allowances  in  national 
preserves  in  August,  1990.  On  October 
30, 1990,  the  NPS  published  a  Notice  in 
the  Federal  Register  (55  FR  45663) 
announcing  the  exception  for  the 
preserves.  Since  that  date,  the  NPS  mle 
making  on  this  issue  has  been  held  in 
abeyance. 

In  1992  the  State  Board  of  Came  again 
prohibited  same-day-airbome  hunting  of 
wolves  statewide  and  did  not 
reauthorize  same-day-airbome  land  and 
shoot  trapping.  Consequently,  for  about 
one  year,  same-day-aii4)ome  taking  of 
wolves  in  Alaska  was  not  allowed  under 


either  a  State  hunting  or  trapping 
license.  Then  in  1993  the  State  Board  of 
Game  reauthorized  same-day-airbome 
land  and  shoot  trapping  of  wolves.  This 
action  essentially  returned  same-day- 
airbome  taking  of  wildfife  to  the  pre- 
1987  status  when  it  was  allowed  for 
trapping  but  not  hunting. 

VVhile  the  1993  State  action  did  not 
directly  impact  the  NPS,  it  did  result  in 
a  strong  public  reaction  that,  because  of 
the  incorrect  perception  that  the  State 
action  did  affect  NPS  areas,  included 
many  requests  that  the  NPS  move  ahead 
with  the  mle  making  that  was  first 
proposed  in  1989.  In  this  regard,  there 
continues  to  be  significant  pubUc 
interest  in  separating  NPS  areas  from 
even  the  possibility  of  impact  from 
current  and  prospective  State 
allowances  for  same-day-airbome  taking 
of  wildlife  under  either  State  hunting  or 
trapping  regulations. 

Hunting  and  Trapping  in  NPS  Areas 

In  discussing  subsistence  uses  of 
wildhfe  in  NPS  areas  under  ANILCA 
Congress  stated: 

"It  is  contrary  to  the  National  Park  Service 
concept  to  manipulate  habitat  or  populations 
to  achieve  maximum  utilization  of  natural 
resources.  Rather,  the  National  Park  System 
concept  requires  implementation  of 
management  policies  which  strive  to 
maintain  the  natural  abundance,  behavior, 
diversity  and  ecological  integrity  of  native 
animals  as  part  of  their  ecosystem,  and  that 
concept  should  be  maintained.  It  is  expected 
that  the  National  Park  Service  will  take 
appropriate  steps  when  necessary  to  insure 
that  coniiumptive  uses  of  fish  and  wildlife 
populations  within  National  Park  Service 
units  not  be  allowed  to  adversely  disrupt  the 
natural  balance  which  has  been  maintained 
for  thousands  of  years.  Accordingly,  the 
National  Park  Service  will  not  engage  in 
habitat  manipulation  or  control  of  other 
species  for  the  purpose  of  maintaining 
subsistence  uses  within  National  Park 
System  units." 

Congressional  Record  Hi 0541 
(November  12, 1980). 

NPS  policy  guidelines  reflect  the 
Congressional  mandate  by  directing 
that,  where  hunting  and  trapping  are 
allowed  in  NPS  areas,  the  NPS  will  seek 
to  perpetuate  healthy  and  natural 
populations  of  native  wildlife  and 
protect  the  integrity  of  natural 
ecosystems  by  minimizing  human 
impacts  on  natural  wildlife  population 
dynamics.  Native  animal  populations 
are  protected  against  harvest,  removal, 
destruction,  harassment,  or  barm 
through  human  action,  evea though 
individual  animals  within  the 
population  may  be  removed  for  various 
reasons,  including  hunting  and  trapping 
where  authorized.  NPS  Management 
Policies,  pp.  4:5-7  (Dec  88). 


With  reference  to  predator  control,  the 
NPS  "Natural  Resources  Management 
Guideline"  (NPS-77),  states:  "No  native 
predator  may  be  destroyed  on  account 
of  its  normal  utilization  of  any  native 
animal  unless  it  is  part  of  an  approved 
threatened  and  endangered  species 
recovery  program"  (NPS-77,  Chap.  2, 
p.37).  NPS-77  further  directs  that  native 
predators  may  not  be  manipulated, 
controlled,  or  eradicated  for  the  purpose 
of  increasing  harvestable  species 
(Chap.2,  p.29). 

The  practical  effect  of  allowances  for 
same-day-airbome  hunting  or  trapping 
of  wolves  is  increased  efficiency  in  the 
taking  of  wolves.  The  State  of  Alaska 
does  not  allow  for  same-day-airbome 
hunting  of  favored  hunting  species  such 
as  moose,  caribou,  or  even  bear. 
Reduction  of  wolves  in  favor  of  caribou 
and  moose  populations  and 
opportunities  for  harvest  is  clearly  a 
general  goal  of  the  State  of  Alaska. 
These  facts  taken  together  lend  credence 
to  the  conclusion  that  allowances  for 
same-day-airbome  wolf  taking  are 
motivated,  at  least  in  part,  by  predator 
control.  To  the  extent  predator  control 
is  the  basis,  or  the  result,  of  State 
authorized  same-day-airbome  hunting 
and  trapping,  any  such  authorizations 
are  in  direct  conflict  with  NPS  wildlife 
management  policies  and  with 
congressional  allowances  for  hunting 
and  trapping  in  NPS  areas. 

Furthermore,  the  NPS  does  not 
consider  the  use  of  aircraft  in  such 
proximate  relation  to  the  actual  taking 
of  wildlife  as  is  the  case  with  same-day- 
airbome  hunting,  to  be  a  sporting 
practice.  Although  Congress  clearly 
provided  for  continued  sport  hunting  in 
national  preserves,  same-day-airbome 
hunting  does  not  appear  to  be  intended 
to  be  legitimately  related  to  such  sport. 

The  Problem  of  Enforcing  Aircraft 
Harassment  Restrictions 

Hunting  with  the  aid  of  an  aircraft 
was  characterized  as  "unsportsmanlike" 
in  the  legislative  history  for  the 
Airborne  Hunting  Act  (AHA)  of  1971 
and  was  given  as  a  primary  reason  for 
passage  of  the  AHA.  The  significant 
impact  of  aircraft  assisted  hunting  on 
certain  prey  species,  including  wolves, 
was  also  given  as  a  reason  for  passage 
of  the  AHA  (Senate  Report  No.  92-421. 
Pub.  L.  92-159).  The  NPS  is  responsible 
for  enforcing  the  AHA  in  NPS  areas. 

The  AHA  prohibits  airborne  shooting 
of  wildlife  and  use  of  an  aircraft sto 
harass  wildlife.  Harassment,  as  defined 
in  the  implementing  regulations  (50 
CFR  19.4),  means  to  disturb,  worry, 
molest,  rally,  concentrate,  harry,  chase, 
drive,  herd,  or  torment.  This  is  a  broader 
restriction  than  the  related  State 
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restriction,  which  covers  only 
intentional  driving,  herding,  or 
molesting  of  game  (5  AAC  92.080(5)). 

Federal  law  enforcement  experience 
indicates  a  correlation  between  same- 
day-airbome  taking  of  wildlife  and  the 
likelihood  of  aircraft  harassment  of 
wildlife  under  the  broader  Federal 
definition.  Unless  observed  directly,  it 
is  difTicult  to  prove  that  aircraft 
harassment  has  occurred  in  conjunction 
with  land  and  shoot  taking  of  wildlife, 
even  though  as  a  practical  matter  it  is 
difficult,  if  not  impossible,  to  take 
wildlife  in  this  manner  without 
violating  the  Federal  harassment 
prohibition.  Therefore,  in  areas  where 
same-day-airborne  taking  of  wildlife  is 
allowed,  federal  harassment  violations 
tend  lo  increase  while  enforcement 
remains  difficult. 

An  increase  in  the  number  of 
violations  occurred  in  conjunction  with 
the  State  authorization  of  same-day- 
airbome  hunting  of  wolves  in  1987.  In 
one  incident  in  March  of  1988,  four 
wolves  were  illegally  killed  in  and  near 
Denali  National  Park  and  Preserve. 
Evidence  at  two  kill  sites  indicated  that 
the  animals. were  mn  nearly  to  the  point 
of  exhaustion  by  aircraft  before  being 
killed.  In  March,  1989  the  U.S.  Fish  and 
Wildlife  Service  investigated  a  case  on 
the  Kanuti  National  Wildlife  Reftige 
where  wolves  had  been  chased  by 
several  aircraft  operating  under  State 
land  and  shoot  regulations.  Aircraft 
radios  were  used  by  the  pilots  to 
coordinate  aerial  driving  of  the  wolves 
to  a  location  where  the  aircraft  could  be 
landed  and  the  hunters  could  shoot  the 
wolves.  In  March  1990,  two  airplanes 
were  observed  in  the  Koyukuk  National 
Wildlife  Refuge  driving  a  wolf  to  a 
suitable  location  to  land  and  shoot.  One 
person  was  convicted  for  violating  the 
AHA.  In  another  large  scale 
investigation  that  ended  in  1990.  federal 
investigators  found  that  numerous 
wolves  reported  as  legal  kills  by  one 
pilot  and  ten  of  his  partners  were,  in 
fact,  actually  killed  in  violation  of  the 
AHA.  A  common  thread  in  these  cases 
is  the  pattern  of  illegal  aircraft 
harassment  of  wildlife  occurring  in 
conjunction  with  otherwise  legal  land 
and  shoot  hunting.  It  is  clear  that  when 
same-day-airbome  taking  of  wildlife  is 
allowed,  illegal  aircraft  harassment  of 
wildbfe  increases. 

Summary  of  Comments  Received  in 
1989 

The  original  proposed  mle  (54  FR 
24852-24854.  June  9, 1989)  afforded  the 
public  a  comment  period  of  60  days 
(extended  to  70  days).  During  the 
comment  period,  public  meetings  were 
held  In  Alaska  in  Anchorage,  King 


Salmon,  Wasilla,  Chignik,  McGrath. 
Fairbanks,  Glennallen,  Eagle,  Kenai, 
Bettles,  Iliamna,  Yakutat,  Kotzebue, 
Juneau,  and  Nome,  as  well  as  in 
Washington,  D.C.  The  comments 
strongly  supported  the  prohibition  of 
same-day-airbome  land  and  shoot 
hunting. 

Analysis  of  1989  Comments 

The  NPS  received  1405  comments, 
1312  written  and  93  oral,  during  the 
formal  comment  period  for  the  original 
proposed  mle.  Ninety-four  percent 
(1323  comments)  favored  the  proposed 
mle  and  six  percent  (82  comments) 
opposed  the  pale.  Seventy-six  percent 
(1069  comments)  suggested  that  the  mle 
should  be  extended  to  other  wildlife  in 
addition  to  wolves.  Those  opposing  the 
mle  generally  felt  the  State,  not  the 
Federal  Government,  should  regulate  all 
aspects  of  the  taking  of  wildlife  in 
Alaska. 

Since  the  formal  comment  period  for 
the  original  proposed  mle  ended,  the 
Department  of  Interior  and  the  National 
Park  Service  have  received,  and 
continue  to  receive  thousands  of  letters 
advocating  stricter  controls  on  same- 
day-airbome  hunting  and  trapping. 

Regulatory  Analysis 

Subsection  13.21(a):P&Tagraph  (a)  is 
removed  to  standardize  the  mle  for  all 
hunting  classifications. 

Subsection  13.21(dj:  This  subsection 
addresses  hunting  and  trapping 
activities  in  park  areas,  including 
preserves. 

Paragraph  (1)  of  subsection  (d)  is 
added  and  revises  existing  language  to 
clarify  that  only  State  law  and 
regulation  that  does  not  conflict  with 
Federal  law  and  regulation  is  applicable 
to  hunting  and  trapping  in  NPS 
preserves. 

Paragraph  (2)  of  subsection  (d)  is 
added  to  clearly  establish  that  violation 
of  non-conflicting  State  hunting  and 
trapping  laws  is  federally  prohibited 
and,  therefore,  enforceable  by  Federal 
officers. 

Paragraph  (3)  of  subsection  (d)  is 
added  to  retain  existing  language 
conceming  the  prohibition  on  engaging 
in  trapping  as  the  employee  of  another 
person. 

Paragraph  (4)  of  subsection  (d)  is 
added  to  prohibit  same-day-airbome 
taking  of  wildlife.  The  use  of  aircraft  to 
aid  in  the  taking  of  wildlife  to  the 
degree  allowed  by  same-day-airbome 
authorizations  is  contrary  to 
Congressional  mandates  goveming  NPS 
management  of  wildlife.  There  is  no 
other  practical  means  of  enforcing  the 
Federal  and  State  prohibitions  on 
airbome  shooting  and  aircraft 


harassment  of  wildlife.  The  prohibition 
is  expanded  from  that  specified  in  the 
original  proposed  mle  to  include  bear, 
caribou.  Sitka  black-tailed  deer,  elk, 
coyote,  arctic  ^nd  red  fox.  mountain 
goat,  moose.  Dall  sheep,  Ivnx,  bison, 
musk  ox,  wolf,  and  wolverine. 

Paragraph  (5)  of  subsection  (d)  is 
added,  and  plainly  clarifies  in  one 
regulation  the  current  firearm 
prohibition  for  trappers  and  expressly 
adds  an  exception  for  use  of  a  firearm 
to  dispatch  wildlife  already  caught  in  a 
trap.  This  clarification  eliminates  the 
need  to  reference  various  regulatory 
provisions  when  enforcing  the 
prohibition  on  the  use  of  a  firearm 
under  a  trapping  license. 

Subsection  13.21(e):  Subsection  (e)  is 
revised  in  order  to  clarify  its 
applicability  to  closures  of  non- 
subsistence  taking  of  wildlife  only.  This 
change  is  necessitated  by  the 
elimination  of  Sec.  13.21(a).  Closure  of 
subsistence  taking  remains  subject  to 
the  provisions  of  Sec.  13.50. 

Drafting  Information 

The  primary'  authors  of  this  regulation 
are  Paul  Hunter  and  John  Hiscock  of  the 
NPS  Alaska  Regional  Office,  and  Tony 
Sisto,  formerly  of  the  NPS,  Washington 
Office. 

Paperwork  Reduction  Act 

This  mlemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Compliance  with  Other  Laws 

This  mlemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
The  NPS  certifies  this  document  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  The  economic  effects 
of  this  mlemaking  are  local  in  nature 
and  negligible  in  scope. 

This  mlemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6. 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared.  The  NPS  has  determined 
that  this  mlemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  health,  and  safety 
because  it  is  not  expected  to  (a)  change 
public  hunting  habits  to  the  extent  of 
adversely  affecting  wildlife  or  other 
natural  ecosystems;  (b)  introduce 
incompatible  uses  which  might 
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compromise  the  nature  and 
characteristics  of  th6  area,  or  cause 
physical  damage  to  it;  (c)  conflict  with 
adjacent  ownerships  or  land  uses;  (d) 
cause  a  nuisance  to  adjacent  owners  or 
occupants;  or  (e)  affect  the  State  hunting 
population  generally. 

The  proposed  rule  has  been  evaluated 
in  accordance  with  Section  810  of 
ANILCA  and  the  MPS  has  determined 
there  will  be  no  significant  restriction 
on  subsistence  uses.  It  is  worthy  of  note 
that  the  Federal  Subsistence  Board  has 
prohibited  same-day-airbome  taking  of 
ungulates  (except  deer),  bear,  wolves, 
wolverines,  and  furbearers  for 
subsistence  uses  on  all  Federal  public 
lands  in  Alaska  (50  CFR  Fart  100). 

List  of  Subjects  in  36  CFR  Part  1 3 

Alaska,  National  Parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  proposed  to  be 
amended  as  follows: 

PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

1.  The  authority  citation  for  Part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  462(k),  3101  et 
seq.;  Section  13.65(b)  also  issued  under  16 
U.S.C.  1361,1531. 

2.  Section  13.21  is  amended  by 
removing  and  reserving  paragraph  (a), 
and  revising  paragraphs  (d)  and  (e),  to 
read  as  follows: 

§  13.21    Taking  of  fish  and  wildlife. 

(a)  [Reserved] 

***** 

(a)  Hunting  and  trapping.  (1)  Hunting 
and  trapping  are  allowed  in  national 
preserves  in  accordance  with  applicable 
Federal  and  non-conflicting  State  law 
and  regulations.  Such  laws  and 
regulations  are  hereby  adopted  and 
made  a  part  of  these  regulations. 

(2)  Violating  a  provision  of  either 
Federal  or  non-conflicting  State  hunting 
law  or  regulation  is  prohibited. 

(3)  Engaging  in  trapping  activities  as 
the  employee  of  another  person  is 
prohibited. 

(4)  It  shall  be  unlawful  for  a  person 
having  been  airborne  to  use  a  firearm  or 
any  other  weapon  to  take  or  assist  in 
taking  any  species  of  bear,  caribou,  Sitka 
black-tailed  deer,  elk,  coyotp,  arctic  and 
red  fox,  mountain  goat,  moose,  Dall 
sheep,  lynx,  bison,  musk  ox,  wolf,  and 
wolverine  under  State  or  Federal 
hunting  laws  and  regulations  until  after 
3  a.m.  on  the  day  following  the  day  in 
which  the  flying  occurred.  This 
prohibition  does  not  apply  to  flights  on 
regularly  scheduled  commercial  airlines 


between  regularly  maintained  public 
airports. 

(5)  It  shall  be  unlawful  for  a  person  to 
use  a  firearm  or  any  other  weapon  to 
take  or  assist  in  taking  wildlife  under  a 
trapping  license,  except  that  a  trapper 
may  use  a  firearm  to  dispatch  wildlife 
caught  in  a  trap. 

(e)  Closures  and  restrictions.'The 
Superintendent  may  prohibit  or  restrict 
the  non-subsistence  taking  of  fish  or 
wildlife  in  accordance  with  the 
provisions  of  §  13.30.  Except  in 
emergency  conditions,  such  restrictions 
shall  take  effect  only  after  the 
Superintendent  has  consulted  with  the 
appropriate  State  agency  hnving 
responsibility  over  fishing,  hunting,  or 
trapping  and  representatives  of  affected 
users. 

Dated:  September  27. 1994. 

George  T.  Frampton,  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  94-28072  Filed  11-14-94;  8:45  am] 
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Bureau  of  Reclamation 

43  CFR  Part  403 
BIN  1006-AA30 

Revenues  Management 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  to  extend  comment 

period. 

SUMMARY:  The  Bureau  of  Reclamation  is 
extending  the  comment  period 
published  in  59  FR  46801,  Sept.  12. 
1994,  to  provide  the  public  with 
additional  time  to  prepare  comments 
concerning  the  proposed  rulemaking. 
Revenues  Management. 
DATES:  The  deadline  for  receiving 
written  comments  is  extended  to 
January  13, 1995. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Donald  R.  Glaser,  Director, 
Program  Analysis  Office,  Bureau  of 
Reclamation,  Attention:  D-5000,  P.O. 
Box  25007,  Denver,  Colorado,  80225- 
0007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jaralyn  Beek,  Reclamation  Law, 
Contracts,  and  Repayment  Office, 
Bureau  of  Reclamation,  D-5610.  P.O. 
Box  25007,  Denver,  Colorado.  80225- 
0007.  telephone  (303)  236-1061 
extension  227. 

Dated:  November  8, 1994. 
Donald  R.  Glaser, 

Director,  Program  Analysis. 

|FR  Doc.  94-28171  Filed  11-14-94;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 

PIN  3067^029 

National  Flood  Insurance  Program; 
Insurance  Coverage  and  Rates 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  National  Flood  Insurance 
Program  (NFIP)  regulations  to  increase 
the  waiting  period  before  which  flood 
insurance  coverage  becomes  effective 
under  the  Standard  Flood  Insurance 
Policy  and  to  increase  the  limits  of 
coverage  available  under  the  NFIP.  This 
proposed  rule  is  necessary  to  comply 
with  the  waiting  period  requirement 
and  maximum  flood  insurance  coverage 
amounts  established  by  the  National 
Flood  Insurance  Reform  Act  of  1994 
(Title  V  of  Pub.  L.  103-325).  The 
intended  effect  of  this  proposed  rule  is 
to  establish  a  30-day  waiting  period, 
with  certain  exceptions.  befoYe  which 
flood  insurance  coverage  becomes 
effective  under  the  Standard  Flood 
Insurance  Policy  and  to  provide  higher 
limits  of  flood  insurance  coverage  to 
current  and  new  policyholders.  In  this 
proposed  rule.  FEMA  is  also  requesting 
comments  regarding  a  study  it  is 
conducting  on  the  waiting  period  as 
required  by  section  579  of  the  National 
Flood  Insurance  Reform  Act  of  1994. 
DATES:  Comments  are  requested  and 
must  be  received  by  December  30, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SVV., 
room  840.  Washington,  DC  20472.  (fax) 
(202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Jr.,  Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration,  500 
C  Street,  SW.,  Washington,  DC  20472, 
(202)  646-3422. 

SUPPLEMENTARY  INFORMATKJN:  In  the 
National  Flood  Insurance  Reform  Act  of 
1994  (the  Reform  Act),  Congress  reacted 
to  the  fiooding  which  has  occurred  in 
recent  years  (particularly  the  Midwest 
fiooding  in  the  summer  of  1993  and  the 
amount  of  advance  warning  which 
people  downstream  of  the  flooding  had 
in  excess  of  the  5-day  waiting  period 
then  and  currently  in  effect),  by 
enacting  legislation  requiring  a  30-day 
waiting  period,  with  two  exceptions. 

One  exception  to  the  30-day  waiting 
period  authorized  by  Congress  applies 


to  the  initial  purchase  of  flood 
insurance  in  connection  with  .the 
niaking,  increasing,  extension,  or 
renewal  of  a  loan.  In  such  an  instance, 
the  coverage  with  respect  to  the 
property  which  is  the  subject  of  the  loan 
shall  be  effective  as  of  the  time  of  the 
loan  closing,  provided  the  flood 
insurance  policy  is  applied  for  and  the 
presentment  of  payment  of  premium  is 
made  at  or  prior  to  the  loan  closing. 

The  other  exception  to  the  30-day 
waiting  period  authorized  by  Congress 
applies  to  the  initial  purchase  of  flood 
insurance  during  the  one-year  period 
following  the  issuance  of  a  revised  flood 
map  for  a  community.  In  such  an 
instance,  the  coverage  is  to  be  effective 
at  12:01  a.m.  (local  time)  on  the  first 
calendar  day  after  the  application  date 
and  the  presentment  of  payment  of 
premium.  The  Reform  Act  provides  that 
the  one-year  period  starts  on  the  date  of 
publication  of  the  notice  of  the  revision 
and  requires  that  the  notice  be 
published  not  later  than  30  days  after 
the  effective  date  of  the  map  revision. 
Since  agents  using  flood  maps 
automatically  get  copies  of  revised  maps 
with  the  effective  date  of  the  revision 
shown  on  the  map  but  may  not  see  the 
new  notice  that  is  required,  FEMA  is 
interpreting  the  period  for  this 
exception  to  be  tbe  13-month  period 
beginning  on  the  effective  date  of  the 
m^  revision. 

The  ciurrent  exception  to  the  waiting 
period  provision  when  a  flood 
insurance  policy  is  to  be  issued  as  a 
"companion  policy"  to  another  policy 
such  as  a  homeowners  policy  or  a 
standard  fire  insurance  policy  is  not 
authorized  by  the  Reform  Act. 
Therefore,  this  rule  proposes  to  remove 
the  provisions  currently  in  §  61.11(0(1) 
regarding  the  calculation  of  the  waiting 
period  when  the  flood  insurance  policy 
is  to  be  issued  with  an  effective  date  to 
be  identical  to  a  "companion  policy." 

In  the  Reform  Act,  Congress  also 
increased  the  maximum  limits  of 
coverage  available  under  the  NFIP.  The 
new  maximum  limits  of  building 
coverage  are  $250,000  for  residential 
structures  and  $500,000  for  all  other 
structures  and  the  new  maximum  limits 


of  coverage  are  $100,000  for  contents  in 
residential  structures  and  $500,000  for 
contents  in  nonresidential  structures. 
With  respect  to  a  residential 
condominium  building  in  a  regular 
program  community,  the  maximum 
limit  of  building  coverage  is  $250,000 
times  the  number  of  units  in  the 
building  (not  to  exceed  the  building's 
replacement  cost).  The  last  time 
Congress  increased  the  coverage  limits 
was  in  the  Housing  and  Community 
Development  Act  of  1977  (Pub.  L.  95- 
128). 

In  the  Reform  Act,  Congress  also 
required  FEMA  to  conduct  a  study  to 
determine  the  appropriateness  of 
existing  requirements  regarding  the 
effective  date  and  time  of  coverage 
imder  flood  insurance  contracts 
obtained  through  the  national  flood 
insurance  program.  Congress  stipulated 
that,  in  conducting  the  study,  the 
Director  shall  determine  whether  any 
delay  between  the  time  of  purchase  of 
flood  insurance  coverage  and  the  time  of 
initial  effectiveness  of  the  coverage 
should  differ  for  various  classes  of 
properties  (based  upon  the  type  of 
property,  location  of  the  property,  or 
any  other  factors  related  to  the  property) 
or  for  various  circumstances  under 
which  such  insurance  was  purchased. 
FEMA  invites  comments  from  the 
public  on  any  aspects  of  the  waiting 
period  which  they  consider  to  be 
germane.  FEMA  will  consider  any 
comments  received  as  it  conducts  the 
study. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Executive  Order  12898,  Environmental 
Justice 

The  socioeconomic  conditions 
relating  to  this  proposed  rule  were 
reviewed  and  a  finding  was  made  that 
no  disproportionately  high  and  adverse 
effect  on  minority  or  low  income 
populations  resuU  from  this  proposed 
rule. 


Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§2(f)ofE.O.  12866  of  September  30, 
1993,  58  FR  51735,  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Nevertheless,  this  proposed 
rule  adheres  to  the  regulatory  principles 
set  forth  in  E.O.  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  requirement 
as  described  in  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  61 

Flood  insurance 

Accordingly,  44  CFR  part  61  is 
proposed  to  be  amended  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR. 
1979  Comp.,  p.  376. 

2.  Section  61.6  is  revised  to  read  as 
follows: 

§  61 .6    Maximum  amounts  of  coverage 
available. 

(a)  Pursuant  to  section  1306  of  the 
Act,  the  following  are  the  limits  of 
coverage  available  under  the  emergency 
program  and  under  the  regular  program. 
Regular  Program 


Single  Family  Residential 

Except  in  Hawaii,  Alaska,  Guam.  U.S.  Virgin  Islands  „... 

In  Hawaii,  Alaska,  Guam,  U.S.  Virgin  Islands _ 

I '                                                  Ottier  Residential 
Except  in  Hawaii,  Alaska,  Guam.  U.S.  Virgin  Islands 


Regular  program 


Emergency 
program  ^ 


First  layer 


35,000 
50,000 

100.000 


Second 
layer 


Total  amount 
available 


215,000 
200,000 


250,000 
250,000 


150,000  250,000 
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Nonr«sid6fltial 

Small  business  . ~ 

Chufches  and  other  properties _ 

Contents  > 

Residential „ 

Small  business „ 

Churches,  other  properties  

^  1  Only  first  layer  available  under  emergency  program. 
2  Per  unit 
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Regular  program 


Emergency 
program  ^ 


First  layer 


100.000 
100.000 


10.000 
100,000 
100.000 


SecorKi 
layer 


400,000 
400,000 


90.000 
400.000 
400.000 


Total  amount 
available 


500,000 
500,000 


100,000 
500.000 
500,000 


(b)  In  the  insuring  of  a  residential 
condominium  building  in  a  regular 
program  community,  the  maximum 
limit  of  building  coverage  is  $250,000 
times  the  number  of  units  in  the 
building  (not  to  exceed  the  building's 
replacement  cost). 

2.  Section  61.11  is  amended  as 
follows: 

a.  By  revising  paragraphs  (a),  (b),  and 
(c)  to  read  as  follows: 

S  61 .1 1    Effective  date  and  time  of  coverage 
urtder  the  Standard  Flood  Insurance 
Policy — New  Business  Applications  and 
Endorsements. 

(a)  During  the  one-year  period 
following  the  issuance  of  a  revised 
Flood  Hazard  Boundary  Map  or  Flood 
Insurance  Rate  Map  for  a  community, 
the  effective  date  and  time  of  any  new 
flood  insurance  coverage  shall  be  12:01 
a.m.  (local  time)  on  the  first  calendar 
day  after  the  application  date  and  the 
presentment  of  payment  of  premium;  for 
example,  a  flood  insurance  policy 
applied  for  with  the  payment  of  the 
premium  on  May  1  will  become 
effective  at  12:01  a.m.  on  May  2. 

(b)  Where  the  initial  purchase  of  flood 
insurance  is  in  connection  with  the 
making,  increasing,  extension,  or 
renewal  of  a  loan,  the  coverage  with 
respect  to  the  property  which  is  the 
subject  of  the  loan  shall  be  effective  as 
of  the  time  of  the  loan  closing,  provided 
the  written  request  for  the  coverage  is 
received  by  the  NFIP  when  the  flood 
insurance  policy  is  applied  for  and  the 
presentment  of  payment  of  premium  is 
made  at  or  prior  to  the  loan  closing. 

(c)  Except  as  provided  by  paragraphs 
(a)  and  (b)  of  this  section,  the  effective 
date  and  time  of  any  new  policy  or 
added  coverage  or  increase  in  the 
amount  of  coverage  shall  be  12:01  a.m. 
(local  time)  on  the  30th  calendar  day 
after  the  application  date  and  the 
presentment  of  payment  of  premium;  for 
example,  a  flood  insurance  policy 
applied  for  with  the  payment  of  the 


premium  on  May  1  will  become 
effective  at  12:01  a.m.  on  May  31. 


$61.11    [Amended] 

b.  In  paragraph  (e),  by  removing,  in 
the  second  sentence,  the  phrase  "(P.O. 
Box  459,  Lanham,  Maryland  20706)". 

c.  By  removing  paragraphs  (f)  (1)  and 
(2)  and  by  redesignating  paragraph  {f)(3) 
as  paragraph  (g). 

d.  In  newly  redesignated  paragraph 
(g),  remove  the  word  "this". 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  •'Flood  Insurance") 

Dated:  November  7, 1994. 

Elaine  A.  McReynolds, 

Administrator,  Federal  Insurance 
Administration. 

(FR  Doc.  94-28154  Filed  11-14-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30  and  32 
[CGD  90-071] 
RIN2115-A069 

Tank  Level  or  Pressure  Monitoring 
Devices 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  will  hold  a 
public  meeting  to  discuss 
implementation  of  the  provision  in  the 
Oil  Pollution  Act  of  1990  (OFA  90) 
which  requires  the  establishment  of 
minimum  performance  standards  for 
tank  level  or  pressure  monitoring 
devices  for  tank  vessels  that  carry  oil. 
OPA  90  also  requires  the  promulgation 
of  regulations  establishing,  consistent 
with  generally  recognized  principles  of 
international  law,  requirements 
concerning  the  use  of  these  devices. 


Public  comment  is  sought  with  regard  to 
both  the  establishment  of  minimum 
performance  standards  and  the 
establishment  of  operating  requirements 
for  tank  level  and  pressure  monitoring 
devices  for  oil  cargo  tanks  on  tank 
vessels.  The  Coast  Guard  will  hold  the 
meeting  to  give  the  public  an 
opportunity  to  comment  and  provide 
input  to  the  development  of  this 
regulation. 

DATES:  The  public  meeting  will  be  held 
at  9  a.m.  on  December  9, 1994.  Written 
comments  must  be  received  by  February 
9, 1995. 

ADDRESSES:  The  public  meeting  will  be 
held  in  room  2415,  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington.  DC  20593-0001. 

Persons  who  are  unable  to  attend  the 
public  meeting  may  mail  written 
comments  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  90-071),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington.  DC  20593-0001.  or  deliver 
them  to  room  3406  at  the  same  address 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Persons  submitting  written  comments 
should  include  their  names  and 
addresses,  identify  this  notice  (CGD  90- 
071)  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V^  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randall  N.  Crenwelge.  Project  Manager, 
Oil  Pollution  Act  (OPA  90)  Staff  (G- 
MS-A).  (202)  267-6740.  This  number  is 
equipped  to  record  messages  on  a  24- 
hour  basis.  Anyone  wishing  to  make  a 
presentation  is  requested  to  call  this 
number  and  give  the  following 
information:  Docket  number  (CGD  90- 


071);  name;  company  or  organizational 
affiliation  (if  any);  and  the  estimated 
amount  of  time  needed  for  the 
presentation.  • 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  Notice  are  Mr.  Randall  N. 
Crenwelge.  Project  Manager,  and  Ms. 
Pom  Pelcovits.  Project  Counsel.  OPA  90 
Staff.  (G-MS-A). 

Background  and  Discussion 

Section  4110(a)  of  the  Oil  Pollution 
.\ct  of  1990  (OPA  90)  (Pub.  L.  101-380) 
(found  at  46  U.S.C.  3703  note),  directs 
the  Secretary  of  Transportation  to 
establish  minimum  standards  for 
devices  to  warn  of  overfills,  to 
determine  levels  of  oil  in  cargo  tanks, 
and  to  monitor  the  pressure  of  cargo  oil 
tanks.  In  addition,  section  4110(b) 
authorizes  the  Secretary  of 
Transportation  to  promulgate 
rqgulations  establishing,  consistent  with 
gonerally  recognized  principles  of 
international  law,  requirements 
cc  iiceming  the  use  of  overfill  devices 
aid  tank  level  or  pre.ssure  monitoring 
devices.  This  authority  has  been 
delegated  to  the  Coast  Guard  (49  CFR 
1.46). 

In  order  to  solicit  advance  comments 
on  minimum  performance  standards  for 
tank  level  and  pressure  monitoring 
devices,  which  provide  a  means  for  leak 
detection,  the  Coast  Guard  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  on 
May  7, 1991  (56  FR  21116).  (Overfill 
devices  were  the  subject  of  a  notice  of 
proposed  rulemaking  (NPRM). 
published  in  the  Federal  Register  on 
januarj- 12, 1993  (58  FR  4040),  and  an 
Interim  Final  Rule  (IFR)  published  in 
the  Federal  Register  on  October  21, 
1994  (59  FR  53286).) 

Technical  Feasibility  Study 

The  Coast  Guard  commissioned  a 
technical  feasibility  study,  "Tank  Level 
Detection  Devices  for  the  Carriage  of 
Oil,"  which  was  made  available  to  the 
public  on  February  5, 1993  (58  FR 
7292). 

The  study  found  that  a  wide  variety 
of  liquid  level  sensing  and  pressure 
monitoring  systems  exists  for  both 
marine  and  shoreside  applications. 
Several  of  these  systems  include  the 
following  components:  Hydrostatic 
gauges,  radar  gauging  measures, 
resistance  tape,  floats,  ultrasonic 
systems,  fiber  optics,  capacitance- 
actuated  devices,  and  the 
electromagnetic  level  indication  (EMU) 
system  The  study  concluded  that  these 


systems'  performance  is  significantly 
affected  by  the  severity  of  their 
operating  environment. 

The  study  discussed  the  wide  variety 
of  available  liquid  level  detectors  and 
pressure  monitoring  systems,  and 
evaluated  the  performance  of  these 
sensors  using  both  ideal  and  sim.ulated 
shipboard  conditions  (e.g., 
environmental  noise,  ship  motion,  etc.). 
The  effects  of  these  conditions  varied 
depending  on  the  system  used.  In  some 
circumstances,  environmental  noise  was 
found  to  substantially  degrade 
performance.  The  greatest  variations 
were  found  to  be  caused  by  cargo 
sloshing  while  the  ship  was  in  transit. 

In  view  of  these  problems,  the  study 
found  that  "attainable  accuracy."  the 
limit  of  cargo  level  change  beyond 
which  the  crew  could  be  confident  that 
the  signal  indicates  the  existence  of  a 
leak,  is  within  1.0-2.0  percent  of  the 
actual  level.  On  a  400,000  deadweight 
ton  tanker  (VLCC  or  very  large  crude 
carrier),  this  accuracy  translates  to  the 
possible  loss  of  from  36,075  to  72,150 
gallons  of  oil  before  the  device  would 
sound  an  alarm.  The  Coast  Guard  is 
concerned  that  this  represents 
insufficient  warning  to  allow  for  prompt 
action  by  the  crew., 

•    While  the  Coast  Guard  requested,  in 
the  ANPRM.  comments  concerning  the 
"attainable  accuracy"  of  these  tank  level 
and  pressure  monitoring  devices  under 
sloshing  conditions  and  comments 
concerning  the  "attainable  accuracy" 
and  performance  of  these  devices  when 
applied  separately  on  inland  vessels  and 
vessels  in  ocean  service,  the  public  did 
not.  at  that  time,  have  the  benefit  of 
seeing  the  study.  Now  that  the  study  has 
been  completed  and  made  available  to 
the  public,  the  Coast  Guard  is  interested 
in  additional  public  comment  on  these 
issues.  Further,  the  Coast  Guard  is 
interested  in  comments  on  whether 
there  might  exist  alternative  methods  for 
achieving  the  goal  of  early  and  reliable 
leak  detection  at  a  reasonable  cost. 

Possible  options 

In  addition  to  establishing  standards 
for  and  mandating  the  use  of  tank  level 
and  pressure  monitoring  devices,  the 
Coast  Guard  might  propose  regulations 
providing  for  alternative  compliance  by 
utilizing  float  switches  in  empty  void 
spaces  beneath  cargo  tanks  or  by 
utilizing  vapor  detection  systems  in 
non-cargo  spaces  adjacent  to  the  cargo 
tanks.  Both  float  switches  and  vapor 
detection  systems  are  proven,  low  cost 
technologies.  The  Coast  Guard  is 
interested  in  comments  fi-om  the  public 
regarding  these  possible  alternative 
compliance  techniques  as  well  as 
others. 


Additionally,  the  Coast  Guard  is 
interested  in  comments  regarding  the 
following  issues: 

1.  To  what  extent  should  existing 
single-hull  tankers  be  required  to  retrofit 
TLPM  devices.  Specific  information  on 
the  costs  and  benefits  of  retrofitting  leak 
detection  devises  on  existing  single  hull 
tank  vessels  is  sought. 

2.  Whether  the  Coast  Guard  should 
consider  excluding  from  the  application 
of  this  rulemaking  vessels  designed  to 
carry  only  small  amounts  of  oil  in  bulk 
as  cargo.  If  so,  comments  are  solicited 
on  what  amount  should  be  considered 
small. 

3.  Whether  application  of  the 
regulation  should  be  limited  to  vessels 
canning  petroleum  oil  in  bulk  as  cargo. 
While  the  United  States  generally,  but 
not  always,  regulates  all  oils  together, 
the  international  community  regulates 
nonpetroleum  oils  separatelv. 

4.  How  the  installation  and  uie  of  leak 
detection  devices  on  tank  barges  should 
be  addressed.  Many  tank  barges  are 
unmanned  and  lack  independent 
electrical  systems.  Thus,  they  may 
present  unique  challenges  regarding 
leak  detection. 

5.  How  the  costs  and  benefits  of  this 
rulemaking  should  be  calculated.  The 
Coast  Guard  is  interested  in  receiving 
specific  comments  on  the  potential  costs 
and  benefits  of  this  regulation, 
particularly  the  impact  of  th4s  regulation 
on  small  entities. 

Because  of  the  potential  impacts  of 
this  regulation,  and  the  results  of  the 
Coast  Guard's  regulatory-  process  review, 
which  indicated  that  public  meetings 
provide  an  excellent  opportunity  for 
valuable  input  at  early  stages  of  the 
development  of  regulations,  the  Coast 
Guard  has  decided  to  hold  a  public 
meeting  at  the  time  and  place  indicated 
in  this  notice. 

Dated:  November  7, 1994. 
I.e.  Card. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  94-28067  Filed  11-14-94;  8:45  am) 

BILLING  C00€  4910-14-M  „«*_ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  13  and  14 
RIN  101&-AB49 

Importation,  Exportation,  and 
Transportation  of  Wildlife 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 
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ACTION:  Extension  of  comment  period. 

SUMMARY:  On  September  14, 1994  (59 
FR  47212).  the  Fish  and  Wildlife  Service 
(Service)  published  a  proposed  rule  to 
amend  regulations  revising  the  uniform 
rules  and  procedures  for  the 
importation,  exportation,  and 
transportation  of  wildlife.  The  Service 
hereby  provides  notice  that  the 
comment  period  on  the  proposal  is 
extended.  All  interested  parties  are 
invited  to  submit  comments  on  this 
proposal. 

DATES:  The  initial  comment  period 
ended  November  14, 1994.  Comments 
will  be  accepted  through  E)ecember  15, 
1994. 


ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  Arlington, 
Virginia  22203-3247.  Comments  and 
materials  may  be  hand-delivered  to  the 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Law  Enforcement,  4401  N.  Fairfax 
Drive,  Room  500,  Arlington.  Virginia, 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Shoemaker,  Special  Agent  in 
Charge,  Branch  of  Investigations, 
Division  of  Law  Enforcement.  Fish  and 
Wildlife  Service,  U.S.  Department  of 


L 


Interior,  Washington.  D.C.  20240. 
Telephone  Number  (703)  358-1949. 
SUPPLEMENTARY  INFORMATION:  The 
comment  period  is  being  extended  to 
allow  interested  parties  time  for 
consideration  and  review  of  the 
proposed  rule.  Supplementary 
information  and  the  full  text  of  the 
proposed  rule  appears  in  the  Federal 
Register  of  September  14, 1994.  (59  FR 
47212). 

Dated:  November  9, 1994. 

George  T.  Framplon  Jr.r 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  94-28164  Filed  11-14-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Government 
of  Tunisia  ("Borrower")  as  part  of 
USAlD's  development  assistance 
program.  The  proceeds  of  these  loans 
will  be  used  to  finance  environmental 
infrastructure  and  services  for  the 
benefit  of  low-income  families  in 
Tunisia.  At  this  time,  the  Government  of 
Tunisia  has  authorized  USAID  to 
request  proposals  from  eligible  lenders 
for  a  loan  under  this  program  of  $10 
Million  U.S.  Dollars  (US$10,000,000). 
The  name  and  address  of  the  Borrower's 
representatives  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Tunisia 

Project  No.:  664-HG-V— $10,000,000. 

Housing  Guaranty  Loan  No.:  664-HG- 
011  AOl. 

Attention:  Mr.  Said  Mrabet,  Directeur 
General  des  Finances  Exterieures; 
Banque  Centrale  de  Tunisie,  Tunis, 
Tunisia. 

TeJex  No.:  BANCENT  15375. 13308. 

Telefax  No.:  216-1-340-615 
(preferred  communication). 

Telephone  No.:  216-1-351-813.  254- 
000. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representatives  by  Tuesday;  November 
29,  1994.  12:00  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 


Mr.  Lane  Smith  or  Ms.  Monia  Ben 
Khalifa.  Regional  Housing  and  Urban 
Development  Office.  RHUDO/NENA- 
USAID/Tunisia.  c/o  American 
Embassy.  Tunis,  Tunisia  (Street 
address:  144  Avenue  de  la  liberte. 
Tunis.  Tunisia)  Telex  No.:  14182 
USAID  TN 

Telefax  No.:  216-1-783-350 
(preferred  communication). 

Telephone  No.:  216-1-784-300. 

Mr.  David  Grossman/Mr.  Peter  Pirnie. 

Address:  U.S.  Agency  for 
International  Development.  Office  of 
Environment  and  Urban  Programs.  G/ 
ENV/UP.  Room  401.  SA-2.  Washington. 
DC  20523-0214. 

Telex  No.:  892703  AID  WSA. 

Telefax  No.:  (202)  663-2552  or  (202) 
663-2507  (preferred  communication). 

Telephone  No.:  (202)  663-2530  or 
(202)  663-2547. 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $10  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rates,  and  variable  rates 
with  interest  "caps",  are  requested. 

(a)  Fixed  Interest  Hate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
iiidex,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  7V2%  U.S. 
Treasury  Bond  due  November  15,  2024. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)-  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Associated  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
covert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  with  "Caps": 
Offers  should  include  a  maximum  (cap) 
rate  ranging  from  10%  to  12%  per 
annum,  and  are  to  be  based  on  the  six- 
month  British  Bankers  Association 
LIBOR,  preferably  with  terms  relating  to 
the  Borrower's  right  to  convert  to  fixed. 
The  rate  should  be  adjusted  weekly. 

(5)  Prepayment: 


(a)  Offers  should  include  options  for 
prepayment  and  mention  prepajTnent 
premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  USAID  require  that  the 
proceeds  of  USAID-guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infrastructure  and  services  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  vkith  this  requirement,  USAID 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan. 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees,  Paying  and 
Transfer  Agent  fees,  and  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to 
include  all  legal  fees  in  their  placement 
fee.  Such  fees  and  expenses  shall  be 
payable  at  closing  from  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  Not  to  exceed  60 
davs  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID      • 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  to  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  USAID  guaranty,  the 
loans  must  be  repayable  in  full  not  later 
than  the  thirtieth  anniversary  of  the 
disbursement  of  the  principal  amount 
thereof  and  the  interest  rates  may  be  no 
higher  than  the  maximum  rate 
established  from  time  to  time  by  USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
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USAID  housing  guaranty  program  can 
be  obtained  from: 

Mr.  Peter  M.  Kimm,  Director,  Office  of 
Environment  and  Urban  Programs, 
U.S.  Agency  for  International 
Development,  Room  401,  SA-2, 
Washington,  D.C  20523-0214,  Fax 
Nos:  (202)  663-2552  or  663-2507, 
Telephone:  (202)  663-2530. 

Dated:  November  10. 1994. 
Michael  G.  Kitay, 

Assistant  General  Counsel,  Bureau  for  Global 
Programs,  Field  Support  and  Research, 
Agency  for  International  Development. 
|FR  Doc.  94-28265  Filed  11-14-94;  8:45  am] 

BILLING  COOC  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wildcat  River  Advisory  Comtnissioh 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

—  -         — —  —       r 

SUIMMARY:  The  Wildcat  River  Advisory 
Commission  will  meet  at  the  Jackson 
Town  Hall  in  Jackson,  New  Hampshire, 
on  November  30, 1994.  The  purpose  of 
the  meeting  is  to  review  the  draft  river 
management  plan  for  administration  of 
the  designated  Wild  and  Scenic  Wildcat 
River.  The  Wild  and  Scenic  Rivers  Act 
requires  the  establishment  of  an 
advisory  commission  to  advise  the 
Secretary  of  Agriculture  on 
administration  of  the  river.  Interested 
members  of  the  public  may  obtain 
copies  of  the  draft  plan  from  the  Saco 
Ranger  District  office.  The  public  is 
encouraged  to  attend  the  meeting  and 
may  provide  written  comment  on  the 
plan  to  the  commissioners  c/o  the 
district  office. 

DATES:  The  meeting  will  be  held 
November  30, 1994,  at  7:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jackson  Town  Hall,  Route  16B, 
Jackson,  New  Hampshire. 

Send  written  comments  to  Richard  J. 
Alimi,  Assistant  District  Ranger,  Saco 
Ranger  District,  White  Mountain 
National  Forest,  33  Kancamagus 
Highway.  Conway,  NH  03818. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Alimi,  Assistant  District 
Ranger,  Saco  Ranger  District.  (603)  447- 
5482. 

Dated:  November  1, 1994. 
Qiuck  Myers, 
Acting  Forest  Supervisor. 
IFR  Doc.  94-27940  Filed  11-14-94;  8:45  am) 
BILUNG  CODE  M10-11-M 


DEPARTMENT  OF  COMMERCE 


Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
December  7, 1994, 9  a.m.,  in  the  Herbert 
C.  Hoover  Building.  Room  1617M(2), 
14th  Street  &  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  sensors  and  related 
equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Election  of  new  Chairman. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  Uiereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  pubUc  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  pubhc  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  EA/OAS — 
Room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  EX:  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6, 1994. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 


A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  pubhc  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  FaciUty.  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  November  8. 1994. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
(FR  Doc  94-28104  Filed  11-14-94;  8:45  am) 
BILUNG  CODE  3510-OT-M 
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International  Trade  Administration 

[C-51 7-501] 

Cart>on  Steel  Wire  Rod  From  Saudi 
Arabia;  Final  Results  of  Countervailing 
Duty  Administrative  Review  and 
Revocation  of  Countervailing  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review  and  revocation  of  countervailing 
duty  order. 

summary:  The  Department  of  Commerce 
(the  Department)  has  completed  an 
administrative  review  of  the 
countervailing  duty  order  on  carbon 
steel  wire  rod  from  Saudi  Arabia.  We 
determine  the  total  bounty  or  grant  to  be 
0.18  percent  ad  valorem  for  the  period 
January  1, 1991  through  December  31, 
1991.  In  accordance  vdth  19  CFR  355.7, 
any  rate  less  than  0.50  percent  ad 
valorem  is  de  minimis.  In  addition, 
because  the  requirements  for  revocation 
of  the  order  have  been  met  by  the 
Government  of  the  Kingdom  of  Saudi 
Arabia  and  the  sole  producer  of  the 
subject  merchandise  pursuant  to  19  CFR 
355.25(a)(2)  and  355.25(b)(2),  the 
Department  is  revoking  the 
countervailing  duty  order. 
EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Kaesshaefer  or  Kelly  Farkhill,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  2.  1993,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  and  intent  to  revoke 


countervailing  duty  order  on  carbon, 
steel  wire  rod  from  Saudi  Arabia  (58  FR 
58537).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Saudi  carbon  steel  wire 
rod.  Carbon  steel  wire  rod  is  a  coiled, 
semi -finished,  hot-rolled  carbon  steel 
product  of  approximately  round  solid 
cross  section,  not  under  0.20  inch  nor 
over  0.74  inch  in  diameter,  tempered  or 
not  tempered,  treated  or  not  treated,  not 
manufactured  or  partly  manufactured, 
and  valued  over  or  under  4  cents  per 
pound.  Such  merchandise  is  classifiable 
imder  item  numbers  7213.20.00, 
7213.31.30,  7213.31.60,  7213.39.00, 
7213.41.30.  7213.41.60,  7213.49.00  and 
7213.50.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  nimibers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  period  is  January  1, 1991 
through  December  31, 1991.  This  review 
involves  one  company,  the  Saudi  Iron 
and  Steel  Company  (HADEED).  and 
three  programs:  (1)  Public  Investment 
Fund  (PIP)  loan  to  HADEED,  (2)  Saudi 
Basic  Industries  Corporation's  (SABIC) 
transfer  of  Steel  Rolling  Company 
(SULB)  shares  to  HADEED,  and  (3) 
preferential  provision  of  equipment  to 
HADEED.  HADEED  is  the  sole 
producer/exporter  of  carbon  steel  wire 
rod  in  Saudi  Arabia. 

The  Department's  determination  to 
revoke  the  countervailing  duty  order  is 
based  on  the  following.  First,  in 
accordance  with  the  requirements  of 
section  355.25(b)(2),  the  Government  of 
the  Kingdom  of  Saudi  Arabia  has 
requested  that  the  Department  revoke 
the  countervailing  duty  order  on  carbon 
steel  wire  rod  from  Saudi  Arabia. 
Second,  in  accordance  with  the 
requirements  of  sections  355.25(b)(2) 
and  355.22(a)(2),  certifications  executed 
by  officials  of  HADEED  and  the 
Government  of  the  Kingdom  of  Saudi 
Arabia  attest  to  the  fact  that  the 
producer/exporter  has  not  received  any 
net  subsidy  during  the  January  1 
through  December  31, 1991  period  of 
review.  Third,  in  accordance  with  the 
requirements  of  section  355.25(a)(2)(i)  of 
the  Department's  regulations,  the 
Department  has  foimd  the  absence  of 
net  subsidies  based  on  administrative 
reviews  conducted  for  each  of  the  past 
five  consecutive  years.  Fourth,  in 
accordance  with  the  requirements  of 
section  355.25(b)(2),  HADEED  has 
certified  that  it  will  neither  apply  for 


nor  receive  any  net  subsidy  in  the 
future.  Accordingly,  the  Department  has 
found  that  the  producer/exporter 
covered  by  the  order  is  not  likely  to 
apply  for  or  receive  any  net  subsidy  in 
the  future  from  any  program  found 
countervaiiable  or  from  any  other 
countervailable  programs. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondent, 
HADEED,  and  the  petitioners. 

Comment  1:  HADEED  argues  that 
recent  developments  in  Commerce 
practice  warrant  a  reexamination  of  PIF 
linkage  to  the  Saudi  Industrial 
Development  Fund  (SIDE).  HADEED 
cites  to  a  memorandum  examining  the 
possibility  of  integral  linkage  of 
programs  in  the  sixth  administrative 
review  on  Live  Swirtefrom  Canada  as 
the  basis  for  its  claim  that  the 
Department  has  changed  its  practice 
with  respect  to  integral  linkage.  (See, 
Memorandum  from  CVD  Team  to  Joseph 
A.  Spetrini.  Acting  Assistant  Secretary 
for  Import  Administration  (October  13, 
1993),  which  is  on  file  in  the  Central 
Records  Unit  (Room  B099  of  the  Main 
Commerce  Building)  (Integral  Linkage 
Memorandum).)  As  cited  by  HADEED, 

The  Department  acknowledges  that:  "if  the 
multiple  programs  are  created  at  separate 
points  in  time,  the  Department  has  not 
required  that  '  *  *  an  express  statement  that 
the  programs  are  complementary  parts  of  an 
overarching  governmental  policy  be  made 
when  the  first  program  is  enacted."  The 
Department  stated  further  that  it  seeks 
information  showing  "an  express  intention  to 
create  multiple  programs,  whether  at  the 
same  time  or  separately, "  which  are  designed 
to  be  "complementary  parts  of  an 
overarching  governmental  policy  directive." 
(Integral  Linkage  Memorandum  at  4  as  cited, 
with  emphasis  added,  by  HADEED. 
Respondent's  case  brief  at  3.) 

HADEED  concludes  from  this  that  the 
Integral  Linkage  Memorandum  now 
recognizes  that:  (1)  linked  programs 
need  only  be  complementary,  not 
identical;  (2)  Unked  programs  can  be 
created  at  separate  points  in  time;  and 
(3)  explicit  documentation  of  linkage  is 
not  required  at  the  time  of  the 
enactment  of  the  first  program. 
According  to  HADEED.  this  recent 
development  has  eliminated  two  of  the 
Department's  three  previous  barriers  to 
finding  that  PIF  and  SiDF  are  integrally 
linked  and  requires  a  reexamination  of 
the  record  evidence  on  linkage  as  it 
pertains  to  the  inception  of  SIDF. 

HADEED  argues  that  the  PIF  loan 
program  and  the  SIDF  loan  program  are 
"integraUy  linked"  as  defined  in  section 
355.43(b)(6)  of  the  Department's 


proposed  regulations;  see 
Counten'oiling  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31 
1989).  Since  PIF  and  the  SIDF  are 
integrally  linked,  they  should  he 
considered  together  in  determining 
whether  loans  provided  by  these  two 
entities  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  SIDF  and  PIF 
qualify  for  linkage  under  each  factor 
identified  in  the  Department's  proposed 
regulations.  These  factors  are  (1)  the 
administration  of  the  programs,  (2) 
evidence  of  a  go\"emment  policy  to  treat 
industries  equally.  (3)  the  purposes  of 
the  programs  as  stated  in  their  enabling 
legislation,  (4)  the  manner  of  funding 
the  programs,  and  (5)  "other  factors." 

HADEED  argues  that  the  information 
on  the  record  shows  a  Saudi 
goverrunent  policy  to  treat  industries 
equally.  PIF  and  SIDF  provide  identical 
benefits — low-cost,  long-term 
construction  loans — on  identical  terms 
to  a  wide  variety  of  industries.  PIF  and 
SIDF  are  two  of  five  Specialized  Credit 
Institutions  that  the  Saudi  government 
created  to  develop  and  diversify  the 
Saudi  economy.  The  PIF  and  SIDF  share 
a  common  purpose  as  the  only  sources 
of  low-cost  financing  for  the  industrial 
and  manufacturing  sector.  PIF  loans  are 
available  to  companies  with  some 
government  equity,  and  are  suited  for 
the  types  of  large  projects  that  the  Saudi 
goverrunent  would  be  most  likely  to 
undertake.  SIDF  Joans,  on  the  other 
hand,  are  available  to  comf>anies  with 
some  private  Saudi  ownership  and  are 
best  suited  for  small  and  medium-sized 
projects.  Between  them,  the  two 
programs  address  the  borrowing  needs 
of  the  entire  range  of  Saudi  industries. 

PIF  and  SIDF  share  a  common 
purpose,  based  on  statements  in  each  ' 
entity's  enabling  legislation.  PIF  was 
created  "to  finance  investment  in  the 
productive  projects  of  a  commercial 
nature."  Similarly.  SIDF  was  created  "to 
support  industrial  development  in  the 
private  sector  of  the  Kingdom's 
economy."  Both  programs  are  aimed  at 
financing  development  in  the  Saudi 
industrial  and  manufacturing  sector. 

PIF  and  SIDF  are  administered  in  a 
comparable  manner  through  SAMA  (the 
Saudi  Central  Bank)  and  the  Ministry  of 
Finance  and  National  Economy.  Both 
PIF  and  SIDF  are  administered  by 
boards  of  directors  with  a  common 
chairman,  the  Minister  of  Finance  and 
National  Economy,  with  the  remaining 
members  drawn  from  SAM,A  and  other 
Saudi  government  agencies. 

PIF  and  SIDF  were  originally  funded 
through  the  Ministry  of  Finance  and 
National  Economy.  Currently,  both 
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programs  are  self-sufficient.  SAMA 
produces  a  consolidated  balance  sheet 
showing  assets  and  Uabilities  of  PIF  and 
SIDF  jointly.  All  information  regarding 
budget  allocations,  disbursements  and 
repayments  of  PIF  and  SIDF  are 
published  as  consolidated  statements. 

According  to  HADEED,  ether  factors 
integrally  linking  PIF  and  SIDF  include 
the  fact  that  there  are  no  de  jure 
limitations  on  the  types  of  industries 
eligible  to  receive  loans  under  either 
fund.  The  lending  practices  and 
histories  of  both  funds  are  similar.  The 
maximum  loan  amount  is  SR  500 
million  for  PIF  and  SR  400  million  for 
SIDF.  The  maximiun  loan  period  for 
both  PIF  and  SIDF  is  15  years.  The  PIF 
requires  Saudi  govermnent  equity 
participation  in  a  project  in  order  to 
obtain  funds.  Similarly,  SIDF  requires  at 
least  25  percent  equity  contribution 
from  private  Saudi  sources  in  order  to 
obtain  funds. 

Thus,  in  light  of  the  factors  described 
above.  HADEED  argues  that  the 
Department  has  a  compelling  case  for 
finding  integral  linkage  between  PIF  and 
SIDF.  The  programs  are  part  of  the  same 
overall  government  lending  policy,  they 
are  intended  to  be  complementary  and 
to  achieve  the  same  purpose,  they  are 
administered  and  funded  through  the 
same  governmental  agency,  and  they 
provide  similar  benefits  to  the  same 
sector  of  the  Saudi  economy.  Based  on 
a  finding  of  integral  linkage,  the 
Department  should  consider  PIF  and 
SIDF  programs  together  and  find  that 
they  are  not  specifically  provided  and 
therefore  not  countervailable. 

The  petitioner  argues  that  the 
Department  has  rejected  respondent's 
argument  regarding  integral  linkage  in 
the  previous  three  reviews  [see  Final 
Results  of  Countervailing  Duty 
Administrative  Review;  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia,  56  FR 
26652.  June  10. 1991;  and.  Final  Results 
of  Countervailing  Duty  Administrative 
Re\iews:  Carbon  Steel  Wire  Rod  from 
Saudi  Arabia.  56  FR  48158,  September 
24.  1991).  The  unique  aspects  of  the  PIF 
program  cannot  be  hidden  by  lumping 
it  together  with  other  Saudi  government 
financing  programs  such  as  SIDF,  which 
were  established  for  other  reasons. 
Nothing  the  Saudi  government  does  in 
providing  other  loans  through  separate 
programs  detracts  from  PIF's  specificity. 

Department's  Position:  HADEED's 
arguments  regarding  integral  linkage 
have  been  addressed  and  rejected  in 
three  previous  reviews  (see  Final 
Results  of  Countervailing  Duty 
Administrative  Review;  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia.  56  FR 
26652.  June  10, 1991;  and.  Final  Results 
of  Countervailing  Duty  Administrative 


Reviews;  Carbon  Steel  Wire  Rod  from 
Saudi  Arabia.  56  FR  48158,  September 
24. 1991).  Further,  a  full  reading  of  the 
Integral  Linkage  Memorandum  and  the 
Department's  previous  decisions  on 
integral  linkage  in  this  case  clearly 
indicates  that:  (1)  the  Department's 
practice  with  respect  to  integral  linkage 
has  not  changed;  and  (2)  a  re- 
examination of  the  Department's 
decision  with  respect  to  PIF's  linkage  to 
SIDF  is  not  warranted. 

Contrary  to  HADEED's  assertion,  the 
fact  that  linked  programs  need  only  be 
complementarj'  is  not  a  recent  change  in 
Departmental  practice.  The  Department 
has  never  based  its  PIF  linkage  decision 
on  the  fact  that  PIF  and  SIDF  are  not 
identical.  As  stated  in  the  1988, 1989 
and  1990  administrative  reviews, 
"Documented  information  on  the 
inception  of  the  programs  that  explicitly 
ties  PIF  and  SIDF  as  complementary 
parts  of  an  overarching  governmental 
policy  directive  has  not  been  presented 
by  the  respondent  [despite  the 
Department's  repeated  requests."! 
(Bracketed  portion  from  the  1990 
administrative  review  only.)  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews;  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia,  56  FR 
48160,  September  24.  1991  and  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews;  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia,  57  FR 
8304.  March  9. 1992.  Furthermore, 
HADEED  completely  misrepresents  the 
Department  when  it  states  that  the 
Department  previously  "recognized" 
that  PIF  and  SIDF  are  complementary.' 

It  is  also  clear  that  the  Integral 
Linkage  Memorandum  did  not  change 
the  Department's  practice  with  respect 
to  a  supposed  timing  requirement  for 
the  creation  of  linked  programs.  The 
Department  never  based  its  PIF  linkage 
decision  on  the  fact  that  PIF  and  SIDF 
were  not  created  simultaneously. 
Rather,  "the  fact  that  these  programs 
were  founded  separately,  three  years 
apart,  suggests  (without  other 
documented  information)  that  the 
programs  were  not  conceived  as  parts  of 
a  single  program."  Final  Results  of 
Countervailing  Duty  Administrative 


'  The  sentence  from  which  HADEEO  draws  its 
conclusion  that  the  Department  has  already 
determined  that  PIF  and  SIDF  are  complementary 
reads  as  follows,  "It  maybe  that,  in  principle  and 
practice,  the  respective  roles  of  PIF  and  SIDF  have 
evolved  to  complement  and  overlap  each  other." 
Final  Results  of  Countervailing  Duty  Administrative 
Reviews;  Carbon  Steel  Wire  Rod  from  Saudi  Arabia. 
56  FK  48160,  September  24, 1991  (emphasis  added). 
This  sentence  is  at  the  beginning  of  the  paragraph 
that  concludes  that  respondents  have  failed  to 
provide  the  necessary  factual  information  that  PIF 
and  SIDF  were  "complementary  pans  of  an 
overarching  policy  directive."  Id. 


Re\iews;  Carbon  Steel  Wire  Rod  from 
Saudi  Arabia,  56  FR  48160.  September 
24, 1991  (emphasis  added).  That  the 
Integral  Linkage  Memorandum  follows 
the  same  standard  can  be  clearly 
discerned  from  the  following  discussion 
preceding  the  Department's 
determination  that  the  Tripartite 
Program  is  not  integrally  linked  to  the 
other  three  programs: 

Therefore,  as  we  explained  in  Carbon  Steel 
Wire  Rod  (57  FR  at  8304),  in  order  to  prevail 
on  a  claim  of  integral  linkage,  the  claimant 
should  be  able  to  point  to  a  clear  undisputed 
statement  in  the  enabling  legislation  or  some 
other  authoritative  source  indicating  an 
express  intention  to  create  multiple 
programs,  whether  at  the  same  time  or 
separately,  which  are  designed  to  be 
"complementary  parts  of  an  overarching 
governmental  policy  directive."  •  *  •  For 
instance,  it  is  easy  to  state  that  the  purpose 
of  two  separate  programs  is  the  same.  *  •  • 
However,  absent  an  objective  indication  by 
the  government  of  why  it  created  two  (or 
more)  programs  instead  of  one,  it  is  very 
difficult  if  not  impossible  to  conclude  that 
the  government  actually  intended  to  have  the 
programs  complement  one  another. 
Similarly,  if  the  government's  policy  is  truly 
to  treat  the  industries  covered  by  the  various 
programs  equally,  it  is  reasonable  to  expect 
the  government  to  have  made  this  intention 
clear.  Integral  Linkage  Memorandum  at  4 
(emphasis  added). 

Finally,  with  respect  to  HADEED's 
claim  that  the  Department  has  changed 
its  practice  and  no  longer  requires 
explicit  documentation  demonstrating 
liiikage  at  the  inception  of  the  first 
program,  an  examination  of  the  cited 
passage  clearly  shows  that  the  passage 
is  describing  a  long-standing 
Departmental  practice  rather  than  a 
recent  change  in  practice.^  The 
Department  has  not  based  its  previous 
PIF  linkage  determinations  solely  on  the 
lack  of  documentation  linking  PIF  and 
SIDF  at  the  inception  of  PIF.  Rather, 
HADEED  has  consistently  failed  to 
present  documented  information  at  the 
inception  of  either  PIF  or  SIDF  that 
explicitly  ties  the  two  programs  as 
complementary  parts  of  an  overarching 
governmental  policy  directive.  It  is  the 
lack  of  the  type  of  documentation 
indicated  in  the  above  passage  from  the 
Integral  Linkage  Memorandum  (i.e.,  "a 
clear  undisputed  statement  in  the 
enabling  legislation  or  some  other 
authoritative  source  indicating  an 
express  intention  to  create  multiple 
programs.  •   •  •  "),  that  has  led  the 
Department  to  consistently  find  that  PIF 
and  SIDF  are  not  integrally  linked. 
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'  If  the  multiple  programs  are  created  at  separate 
points  in  time,  the  Department  has  not  required  that 
such  an  express  statement  be  made  when  the  first 
program  is  enacted. 


Finally,  it  is  the  Department's  practice 
as  set  forth  in  section  355.43(b)(6)  of  the 
Department's  proposed  regulations  to 
consider,  among  other  factors,  the 
following  in  determining  whether  two 
programs  are  integrally  linked:  "the 
administration  of  the  programs, 
evidence  of  a  government  pohcy  to  treat 
industries  equally,  the  purposes  of  the 
programs  as  stated  in  their  enabling 
legislation,  and  the  manner  of  funding 
the  programs."  The  Department  has 
interpreted  the  second  factor  in  a  strict 
manner,  so  as  to  conform  our 
interpretation  of  "integral  linkage"  to 
the  purpose  of  the  specificity  test  as  a 
whole.  The  specificity  test  was  designed 
to  avoid  carrying  the  countervailing 
duty  law  to  absurd  results  by 
countervailing  public  highways  and 
bridges,  i.e.,  programs,  which  clearly 
benefit  the  economy  at  large,  as  opposed 
to  identifiable  and  specific  segments  of 
the  economy.  See,  e.g.,  Carlisle  Tire  and 
Rubber  Co..  v.  United  States,  564  F. 
Supp.  834.  838  (Court  of  International 
Trade.  1983).  "Integral  finkage"  should 
not  be  interpreted  to  create  a  loophole 
which  would  allow  de  facto  specific 
subsidy  programs  benefitting  only 
particular  segments  of  the  economy  to 
escape  the  imposition  of  countervailing 
duties. 

Permitting  respondent  governments  to 
loosely  coimect  two  or  more  programs 
which  were  otherwise  designed  to  serve 
different  purposes  would  create  the  type 
of  loophole  the  Department  seeks  to 
avoid.  See  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Live  Swine  from  Canada,  59  FR 
12246  (March  16. 1994).  Moreover,  the 
creation  of  such  a  loophole  would  be 
contrary  to  the  intent  of  Congress.  S. 
Rep.  No.  71, 100th  Congress,  First 
Session  123  (Jime  12,  1987).  Congress 
stated  that  the  Department  should  avoid 
taking  an  "overly  narrow"  or  "overly 
restrictive"  view  of  its  authority  to 
determine  specificity.  Thus,  the 
Department  has  required  documented 
information  from  the  inception  of  one  or 
the  other  of  the  programs  that  explicitly 
ties  PIF  and  SIDF  as  complementary 
parts  of  an  overarching  governmental 
policy  directive.  See  C<ui)on  Steel  Wire 
Rod  from  Saudi  Arabia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  57  FR  8304  (March  9,  1992). 
Information  of  this  nature  has  not  been 
provided  by  respondent;  therefore  there 
is  no  information  on  the  record  that 
would  tie  SIDF  and  PIF  at  the  inception 
of  one  or  the  other.  We  have  thus 
considered  each  program  separately. 

Comment  2:  The  respondent  contends 
that  it  is  unreasonable  for  the 
Department  to  demand  any  more  factual 
proof  of  integral  linkage  than  that  which 


HADEED  has  provided.  All  known 
existing  evidence  has  been  presented. 
For  reasons  relating  primarily  to  the 
nature  of  record-keeping  during  the 
early  stages  of  Saudi  Arabia's 
industrialization  process,  better 
evidence  app>ears  not  to  exist.  The 
Etepartment  is  not  justified  in  treating 
evidence  of  linkage  at  inception  as  a 
criterion  for  finding  integral  linkage. 
Such  a  criterion  is  not  even  explicitly 
listed  in  the  Department's  proposed 
regulation.  Furthermore,  the 
Department's  insistence  on  proof  of 
such  additional  factors  violates 
prescribed  rules  of  procedure  by  using 
factors  purporting  to  be  guidance  as  a 
final  rule  determining  substantive 
rights.  The  Court  of  International  Trade 
has  held  that  the  Department  must 
follow  the  minimal  "notice  and 
comment"  procedures  embodied  in  the 
Administrative  Procedures  Act  (APA) 
before  promulgating  final  rules.  Ipsco, 
Inc.  V.  United  States.  687  F.  Supp.  614, 
(Court  of  International  Trade,  1988). 

Department's  Position:  With  regard  to 
the  question  of  "integral  linkage,"  the 
Department  has  consistently  focused  its 
attention  on  the  relationship  between 
the  programs  in  question  and  "an 
overall  government  policy  or  national 
development  plan."  See  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews;  Carbon  Steel  Wire  Rod  from 
Saudi  Arabia,  56  FR  48158.  September 
24, 1991.  This  interpretation  was  clearly 
stated  in  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Cut  Flowers  from  the 
Netherlands  (52  FR  3301.  February  3, 
1987)  wherein  the  Department  would 
not  find  integral  linkage  because  "the 
government  was  unable  to  document  the 
inclusion  of  [the  programs)  as  part  of  an 
overall  national  energy  program  *  •  •  " 
Id.  at  3309. 

In  requiring  that  this  relationship  be 
explicit  at  the  inception  of  one  or  the 
other  of  the  programs,  the  Department 
violates  no  statutory  or  regulatory 
provision.  Even  if  one  turns  to  the 
Department's  proposed  regulations,  the 
decision  herein  is  fully  supported. 
Section  355.43(b)(6)  of  the  proposed 
regulations  tells  us  that  when  deciding 
an  integral  linkage  question  the 
Secretary  will  examine  "evidence  of  a 
government  policy  to  treat  industries 
equally."  This  broad  instruction  is 
included  on  a  Hst  that  explicitly  advises 
parties  that  the  Department  will 
consider  the  factors  on  the  list  together 
with  "other  factors."  Thus,  it  is  within 
the  Department's  discretion  to  elaborate 
on  each  factor  listed  in  the  proposed 
regulation.  This  is  precisely  what  the 
Department  has  done  with  the  second 
factor  listed  in  the  proposed  regulation. 


Comment  3:  HADEED  argues  that, 
contrary  to  the  Department's 
preliminary  results,  PIF  loans  are  not 
limited  to  a  specific  group  of 
enterprises,  and  therefore,  they  are  not 
countervailable.  HADEED  contends  that 
the  Department's  preliminary 
determination  that  the  Saudi 
government,  through  PIF.  provides 
loans  to  "a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries"  vnthin  the  meaning  of  19 
U.S.C  1677(5)(B).  is  incorrect.  The  basis 
for  the  Department's  determination  is 
the  erroneous  assumption  that  only  six 
companies  have  effectively  benefited 
from  the  program.  In  reality,  24 
companies  in  a  wide  variety  of 
industries  have  received  PIF  financing. 
The  18  companies  that  are  at  least  50 
percent-owned  by  either  SABIC  or 
Petromin  (government-owned 
corporations)  should  be  treated  as 
separate  entities.  The  Department  has. 
in  effect,  found  that  there  is  an 
intercorporate  transfer  of  benefits  based 
solely  on  corporate  relationships  with 
SABIC  or  Petromin.  Such  an  application 
of  the  specificity  test  based  on  a 
commonality  of  shareholders  is  uithout 
precedent  and  contravenes  the 
Department's  estabhshed  policy  not  to 
assume  automatic  transfer  of  benefits 
based  on  related  party  status. 
Respondents  cite  the  following  cases  in 
defense  of  their  argument:  Industrial 
Phosphoric  Acid  from  Israel.  52  FR 
25447  (July  7, 1987);  Operators  for 
Jalousie  and  Awning  Windows  from  El 
Salvador,  51FR41516  (November  17. 
1986);  Low-Fuming  Brazing  Copper  Rod 
and  Wire  from  New  Zealand.  50  FR 
31638  (August  5.  1985);  and  Carbon 
Steel  Structural  Shapes  from 
Luxembourg,  47  FR  39364  (September  7. 
1982). 

The  petitioner  contends  that  PIF 
provides  benefits  almost  exclusively  to 
the  projects  undertaken  by  a  few 
companies  with  controlling  government 
ownership  and  therefore  constitute  a 
specific  group  ol  enterprises  in  Saudi 
Arabia. 

Department's  Position:  We  disagree 
with  respondent.  We  have  considered 
and  rejected  respondent's  argument  in 
the  original  investigation,  and  in  the 
subsequent  three  reviews  (see  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order;  Carbon  Steel  Wire  Rod  from 
Saudi  Arabia,  51  FR  4206,  February  3, 
1986;  Final  Results  of  Countervailing 
Duty  Administrative  Review;  Carbon 
Steel  Wire  Rod  from  Saudi  Arabia,  56 
FR  26652,  June  10, 1991;  and.  Final 
Results  of  Countervailing  Duty 
Adnunistrative  Reviews;  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia.  56  FR 
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48158,  September  24, 1991. 
respectively).  We  determined  that  the 
loan  in  question  was  part  of  a  de  facto 
specific  program,  and  respondent  has 
presented  no  new  evidence  that  would 
disturb  this  conclusion  (other  than  that 
pertaining  to  "integral  linkage"). 

We  based  this  determination  on  the 
fact  that  there  were  three  holding 
companies,  SABIC,  Petromin,  and 
Saudia  Airlines,  which  had  50  percent 
or  more  ownership  in  virtually  all  of  the 
PIF  loan  recipients.  The  Court  of 
International  Trade  examined  this 
analysis  as  it  pertained  to  the  original 
investigation  of  the  subject 
merchandise,  and  held  that  the 
Department  "reasonably  applied  the 
specificity  test,"  and  that  the 
determination  was  in  accordance  with 
law.  See  Saudi  Iron  and  Stee!  Co.  v. 
United  States,  675  F.  Supp.  1362  (Court 
of  International  Trade  1987). 

Comment  4:  Petitioners  contend  that 
the  Department's  use  of  a  composite 
benchinark  incorporating  a  short-term 
interest  rate  is  incorrect.  In  calculating 
the  benchmark,  the  Department  relied 
on  the  erroneous  assumption  that 
HADEED  could  have  obtained  the 
SIDF's  maximum  loan  limit  of  fifty 
percent  of  the  project's  total  cost.  In  fact, 
the  maximum  amoimt  HADEED  could 
have  obtained  firom  SIDF  was  SR  400 
million,  significantly  less  than  fifty 
percent  of  the  project's  total  cost. 

Department's  Position:  We  disagree. 
We  have  considered  and  rejected  this 
argument  in  a  previous  review.  The 
Department  has  previously  found  that 
the  SIDF,  in  fact,  often  loaned  combined 
amounts  greater  than  the  "cap"  to  a 
single  company.  We  concluded  that  it 
was  reasonable  to  include  more  than  SR 
400  million  in  the  benchmark.  See  Final 
Results  of  Countervailing  Duty 
Administrative  Review;  Carbon  Steel 
Wire  Rod  from  Saudi  Ambia.  56  FR 
26652  (June  10, 1991).  Our  methodology 
remains  unchanged  from  the  original 
investigation.  Since  the  PIF  loan 
covered  60  percent  of  HADEED's  total 
project  costs,  for  our  benchmark  we 
assumed  that  HADEED  could  have 
financed  50  percent  of  its  total  project 
costs  with  a  SIDF  loan  (the  maximum 
eligibility  for  a  company  with  at  least  50 
percent  Saudi  ownership)  and  the 
remaining  10  percent  of  project  costs 
with  a  Saudi  commercial  bank  loan.  The 
commercial  bank  portion  of  the 
benchmark  was  based  on  the  average 
Saudi  Interbank  Offering  Rate  (SIBOR) 
for  1990,  plus  the  normal  one  percent 
spread  that  is  common  for  commercial 
borrowing  ft-om  private  Saudi  banks. 


Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  0.18  percent  ad  valorem 
for  the  period  January  1, 1991  through 
December  31. 1991.  In  accordance  with 
19  CFR  355.7.  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  on  or  after 
January  1, 1991  and  exported  on  or 
before  December  31, 1991;  in  addition, 
the  Department  will  instruct  the 
Customs  Service  to  refund  with  interest 
any  deposits  of  estimated  duties  on  such 
entries. 

We  have  determined  that  the 
Government  of  the  Kingdom  of  Saudi 
Arabia  has  met  the  requirements  for 
revocation  of  the  countervailing  duty 
order  pursuant  to  19  CFR  355.25(a)(2) 
and  19  CFR  355.25(b)(2).  Based  upon 
certifications  by  HADEED  and  the 
Government  of  the  Kingdom  of  Saudi 
Arabia,  as  well  as  the  Department's 
administrative  determinations,  we  have 
determined  that  HADEED.  the  only 
producer  of  the  subject  merchandise, 
has  not  applied  for  or  received  any  net 
subsidy  for  five  consecutive  years.  In 
addition,  HADEED  has  certified  that  it 
will  not  apply  for  or  receive  any  net 
subsidy  under  a  program  deemed  by  the 
Department  to  be  countervailable.  We 
therefore  determine  that  there  is  no 
likelihood  that  this  company  will  apply 
for  or  receive  any  net  subsidy  in  the 
future.  Accordingly,  we  are  revoking  the 
countervailing  duty  order.  The 
Department  will  instruct  the  Customs 
Service  to  terminate  suspension  of 
liquidation  on  entries  of  the  subject 
merchandise  and  to  liquidate,  without 
regard  to  countervailing  duties,  such 
merchandise  exported  on  or  after 
January  1, 1992,  the  first  day  after  the 
period  reviewed  herein.  We  will  also 
instruct  the  Customs  Service  to  refund 
any  deposits  of  estimated  duties  on  such 
entries. 

Administrative  Protective  Order  (APO) 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibilities  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  and  19 
CFR  355.22  and  19  CFR  355.25. 


Dated:  October  27. 1994. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-28184  Filed  11-14-94.  8:45  ami 
BILUNQ  CODE  3510-OS-P 

[A-670-829] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Saccharin 
from  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeske  or  Penelope  Naas,  Office 
of  Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-0189  or  (202)  482- 
3534,  respectively. 

FINAL  DETERMINATION:  The  Department  of 
Commerce  ("the  Department") 
determines  that  saccharin  from  the 
People's  Republic  of  China  (PRC)  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  are  shovm 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determinatio.i 
in  this  investigation  (59  FR  32412.  June 
23,1994),  the  following  events  have 
occurred. 

On  July  1, 1994,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act,  the 
respondents  in  this  investigation 
requested  that  the  Department  postpone 
its  final  determination  in  this 
investigation  until  135  days  after  the 
date  of  publication  of  the  preliminary 
determination.  Accordingly,  the 
Department  postponed  its  final 
determination  until  November  7,  1994 
(59  FR  37969.  July  26, 1994). 

From  August  4  through  August  13, 
1994,  Department  officials  conducted 
verification  of  the  responses  of  the 
responding  exporters — Shanghai  KJ 
Import  and  Export  Corporation 
("Shanghai  IE")  and  Suzhou  Cereals 
Import  and  Export  Corporation 
("Suzhou  IE")  ;  and  the  producers — 
Suzhou  Auxiliar\'  Agent  Factory, 
Shanghai  No.  6  Pharmaceutical  Factor}', 
and  the  Wangxin  Branch  of  Shanghai 
No.  6  Pharmaceutical  Factory. 

Petitioner  and  respondents  submitted 
case  and  rebuttal  briefs  on  5>eptembcr  23 
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and  September  29, 1994,  respectively.  A 
public  hearing  was  held  on  October  4, 
1994. 

Scope  of  Investigation 

The  product  covered  by  this 
i.Tvestigation  is  saccharin.  Saccharin  is 
a  non-nutritive  sweetener  used  in 
beverages  and  fqpds,  personal  care 
products  such  as  toothpaste,  table  top 
sweeteners,  animal  feeds,  and 
metalworking  fluids.  Three  forms  of 
saccharin  are  typically  available  as 
refierenced  in  the  American  Chemical 
Society's  Chemical  Abstract  Service 
(CAS).  These  forms  are  sodium 
saccharin  (CAS  Registry  #128-44-9). 
calcium  saccharin  (CAS  #6485-34-3), 
and  acid  (or  insoluble)  saccharin  (CAS 
#81-07-2).  Saccharin  is  currently 
classifiable  under  subheading 
2925.11.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS).  The  scope  of  this 
investigation  includes  all  types  of 
saccharin  imported  under  this  HTSUS 
subheading  including  research  and 
specialized  grades. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
soope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
June  1,  1993.  through  November  30, 
1993. 

Separate  Rates 

Both  of  the  two  participating 
exporters,  Shanghai  IE  and  Suzhou  IE, 
have  requested  a  separate  rate.  We 
confirmed  at  verification  that  both 
companies  are  "owned  by  all  the 
people."  In  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585,  (May  2, 1994) 
(Silicon  Carbide),  we  found  that  the  PRC 
central  government  had  devolved 
control  of  state-owned  enterprises,  i.e., 
enterprises  "ovmed  by  all  the  people." 
As  a  result,  we  determined  that 
companies  owned  "by  all  the  people" 
were  eligible  for  individual  rates,  if  they 
met  the  criteria  developed  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China  56  FR  20588  (May  6, 
1991)  (Sparklers)  and  amplified  in 
Silicon  Carbide.  Under  this  analysis,  the 
Department  assigns  a  separate  rate  only 
when  an  exporter  can  demonstrate  the 


ab^nce  of  both  de  jure '  and  de  facto  ^ 
governmental  control  over  export 
activities. 

De  Jure  Analysis 

The  PRC  laws  placed  on  the  record  of 
this  case  establish  that  the  responsibility 
for  managing  companies  owned  by  "all 
the  people"  has  been  transferred  from 
the  government  to  the  enterprise  itself. 
These  laws  include:  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,"  adopted  on  April  13.  1988 
(1988  Law);  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises."  approved  on  August  23, 
1992  (1992  Regulations);  and  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
,21,  1992  (Export  Provisions).^  The  1988 
Law  states  that  enterprises  have  the 
right  to  set  their  own  prices  (see  Article 
26).  This  principle  was  restated  in  the 
1992  Regulations  (see  Article  IX). 

Consistent  with  Silicon  Carbide,  we 
determined  that  the  existence  of  these 
laws  demonstrates  that  Shanghai  IE  and 
Suzhou  IE,  companies  owned  by  "all 
the  people."  are  not  subject  to  de  jure 
control.  In  light  of  reports  ••  indicating 
that  laws  shifting  control  from  the 
government  to  the  enterprises 
themselves  have  not  been  implemented 
uniformly,  an  analysis  of  de  facto 
control  is  critical  in  determining 


'  Evidence  supporting,  though  not  reqairi.ng.  a 
rinding  of  de  jure  absence  of  central  control 
includes:  (1)  Absence  of  restrictive  stipulations 
associated  Mith  an  individual  exporter's  business 
and  e*(porl  licenses;  (2)  any  legislative  enactments 
decentralizing  control  of  companies;  or  (3)  any 
other  formal  measures  by  the  government 
decentralizing  control  of  companies. 

'The  factors  considered  include:  (1)  Whether  the 
export  prices  are  set  by  or  subject  to  the  approval 
of  a  governmental  authority;  (2)  whether  the 
respondent  has  authority  to  negotiate  and  sign 
contracts  and  other  agreements;  (3)  whether  the 
respondent  has  autonomy  from  the  government  in 
making  decisions  regarding  the  selection  of 
management;  and  (4)  whether  the  respondent 
retains  the  proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  disposition  of 
profits  or  Tinancing  of  losses  (see  Silicon  Carbide). 

'While  the  PRC  govenunent  has  devolved  control 
over  state-owned  enterprises,  the  goverrunent  has 
continued  to  regulate  certain  products  through 
export  controls.  The  Export  Provisions  list 
designates  those  products  subject  to  direct 
government  control.  Saccharin  does  not  app>ear  on 
the  Expon  Provisions  list  and  is  not,  therefore, 
subject  to  the  coiutraints  of  these  provisions. 

*See  "PRC  Government  Findings  on  Enterprise 
Autonomy,"  In  Foreign  Broadcast  Information 
Service-Chlna-93-133  (July  14,  1993)  and  1992 
Central  IntelligeiKe  Agency  Report  to  the  Joint 
Economic  Committee,  Hearings  on  Global  Economic 
and  Technological  Change:  Former  Soviet  Union 
and  Eastern  Europe  and  China,  Pt.2  (102  Cong..  2d 
Seas) 


whether  respondents  are.  in  fact,  subject 
to  governmental  control. 

De  Facto  Control  Analysis 

We  analyze  below  the  issue  of  de 
facto  control  based  on  the  criteria  set 
forth  in  Silicon  Carbide. 

Suzhou  IE 

In  the  course  of  verification,  we 
confirmed  that  Suzhou  lE's  export 
prices  are  not  set.  or  subject  to  approval, 
by  any  government  authority.  This  point 
was  supported  by  the  company's  sales 
documentation,  company 
correspondence,  and  confirmed  through 
questioning  of  a  Suzhou  Commission  of 
Foreign  Trade  and  Economic 
Cooperation  (COFTEC)  representative. 
Through  an  examination  of  sales 
documents  pertaining  to  U.S.  saccharin 
sales,  we  also  noted  that  Suzhou  IE  ha^ 
the  authority  to  negotiate  contracts, 
including  price,  with  its  customers 
without  government  interference. 

We  confirmed,  through  an 
examination  of  bank  documents,  that^ 
Suzhou  IE  has  the  authority  to  borrow 
freely,  independent  of  government 
authority.  We  also  confirmed  that 
Suzhou  IE  has  negotiated  other 
contracts  independent  of  government 
authority.  For  instance,  the  company 
has  (1)  recently  entered  into  a  real  estate 
venture  with  one  Chinese  and  one 
foreign  partner  to  purchase  a  building 
south  of  Suzhou,  (2)  leased  the  first 
floor  of  its  curient  building  to  a  garment 
manufacturer,  and  (3)  purchased  an 
automobile  for  company  use. 

We  have  determined  that  Suzhou  IE 
has  autonomy  from  the  central 
government  in  making  decisions 
regarding  the  selection  of  management. 
At  verification,  we  found  that  the 
current  general  manager  joined  the 
company  in  1992,  following  the 
retirement  of  his  predecessor.  We 
learned  at  verification  that  Suzhou  IE 
recruited  the  current  general  manager 
from  the  Suzhou/China  Council  for 
Promotion  of  International  Trade  as  it 
wanted  a  more  "internationally" 
minded  leader.  We  also  1  .amed  that  the 
rest  of  management  is  typically  selected 
by  the  General  Manager  based  on  the 
Suzhou  IE  stag's  opinion  of  the 
competency  of  the  candidate.  We  also 
foimd  that  an  employees'  committee 
exists  at  the  company  made  up  of 
approximately  one-third  of  all  staff. 
However,  according  to  the  company, 
this  committee  operates  informally, 
addressing  issues  such  as  wages  and 
employee  absences.  Moreover,  the 
Suzhou  COFTEC  representative 
confirmed  that  the  company  does  send 
the  names  of  its  managers  to  Suzhou 
COFTEC,  but  we  learned  at  verification 


58820  Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15.  1994  /  Notices  58821 


that  this  is  only  so  COFTEC  will  know 
who  to  contact  at  the  company  to 
disseminate  and  gather  information. 

Finally,  we  found  that  during  the  POI. 
althou^  required  to  exchange  a  certain 
percentage  of  its  foreign  exchange  at  the 
official  exchange  rate,  Suzhou  IE 
retained  proceeds  from  its  export  sales 
and  made  independent  decisions 
regarding  disposition  of  profits  and 
financing  of  losses.  The  company's 
financial  and  accounting  records 
supported  this  conclusion. 

Based  on  an  analysis  of  all  these 
factors,  we  have  determined  that 
Suzhou  IE  is  not  subject  to  de  facto 
control  by  governmental  authorities. 

Shanghai  IE 

In  our  verification  of  whether 
Shanghai  IE  is  subject  to  de  facto 
control,  we  found  additional 
information  regarding  the  company's 
ownership.  We  confirmed  that  it  was  a 
start-up  company  formed  in  1992  and, 
according  to  its  business  license,  is 
"owned  by  all  the  people."  The 
company  was  established  with  the 
sponsorship  and  capital  of  the  general 
manager  and  four  other  investors  who 
work  for  other  PRC  companies.  These 
individuals  constitute  Shanghai  lE's 
current  board  of  directors.  They 
contributed  capital  to  the  company  and 
also  obtained  a  loan  bom  another  PRC 
company.  According  to  information 
reviewed  at  verification,  these  investors 
decide  how  to  handle  and  distribute  the 
profits  of  the  company. 

In  the  course  ofvenfication,  we  also 
confirmed  that  Shanghai  lE's  export 
prices  are  not  set,  or  subject  to  approval, 
by  any  government  authority.  This  point 
was  supported  by  the  company's  sales 
documentation,  company 
correspondence,  and  confirmed  through 
questioning  of  a  Shanghai  Commission 
of  Foreign  Trade  and  Economic 
Cooperation  (COFTEC)  representative. 
Through  an  examination  of  sales 
documents  pertaining  to  U.S.  saccharin 
sales,  we  also  noted  that  Shanghai  IE  is 
able  to  negotiate  contracts,  including 
price,  with  its  customers  without 
government  interference. 

We  confirmed,  through  an 
examination  of  bank  dociiments,  that 
Shanghai  IE  has  the  authority  to  borrow 
freely,  independent  of  government 
authority.  We  also  confirmed  that 
Shanghai  IE  has  negotiated  other 
contracts  independent  of  government 
authority.  For  instance,  the  company 
has:  (1)  Leased  an  office  in  the  PuDong 
area  of  Shanghai  at  a  specified  rent,  (2) 
negotiated  a  rental  agreement  with  a 
warehousing  company,  and  (3) 
purchased  an  automobile  for  company 
use. 


We  have  also  determined  that 
Shanghai  IE  has  autonomy  bom  the 
central  government  in  making  decisions 
regarding  the  selection  of  management 
At  verification,  we  found  that 
management  is  selected  by  the  company 
with  no  outside  involvement.  We  also 
learned  at  verification  that  the  general 
manager  is  chosen  by  the  board  of 
directors  (i.e.,  the  original  investors)  of 
the  company.  The  general  manager,  in 
turn,  chooses  all  of  the  company 
employees,  with  the  advice  of  current 
employees.  We  reviewed  an  employee 
contract  at  verification  which  supported 
this  explanation.  Moreover,  the 
Shanghai  COFTEC  representative  stated 
that  the  company  does  not  need  to 
receive  any  approval  fi"om  COFTEC 
regarding  its  management  selections. 

Finally,  we  found  that  during  the  POI. 
although  required  to  exchange  a  certain 
percentage  of  its  foreign  exchange  at  the 
official  exchange  rate,  Shanghai  IE 
retained  proceeds  fit>m  its  export  sales 
and  made  independent  decisions 
regarding  disposition  of  profits  and 
financing  of  losses.  The  company's 
financial  and  accounting  records 
supported  this  conclusion. 

Based  on  an  analysis  of  all  these 
factors,  we  have  determined  that 
Shanghai  IE  is  not  subject  to  de  facto 
control  by  governmental  authorities. 

Conclusion 

In  the  case  of  both  Suzhou  IE  and 
Shanghai  IE,  the  record  demonstrates  an 
absence  of  de  jure  and  de  facto 
government  control.  Accordingly,  we 
determine  that  each  of  these  exporters 
should  receive  a  separate  rate. 

Market-Oriented  Industry  Claim 

Respondents  have  argued  that  they 
should  be  treated  as  a  market-oriented 
industry  ("MOI").  However,  we 
received  MOI  response  information 
from  only  two  saccharin  producers  in 
the  PRC  We  have  no  information  on  the 
remaining  producers,  of  which  there  are 
at  least  four  (according  to  information 
on  the  record  provided  by  the  Ministry 
of  Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")). 
Consequently,  we  have  no  basis  to 
determine  whether  the  production  and 
sales  practices  of  these  producers  are> 
representative  of  PRC  saccharin 
producers  as  a  whole.  Therefore, 
consistent  with  the  poUcy  outlined  in 
the  investigation  of  Certain  Helical 
Spring  Lock  Washers  from  the  PBC. 
(See.  January  19. 1993.  Memorandum 
fi-om  David  L.  Binder  to  Richard  W. 
Moreland),  we  have  determined  that  the 
PRC  saccharin  producers  are  not  an 
MOI. 


Nonmarket  Economy 

The  PRC  has  been  treated  as  a 
nonmarket  economy  (NME)  in  past 
antidumping  investigations.  (See,  e.g.. 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Paper  Clips 
from  the  People's  Republic  of  China,  59 
FR  51168  (October  7.  1994)).  No 
information  has  been  provided  in  this 
proceeding  that  would  lead  us  to 
overturn  our  former  determinations. 
Therefore,  in  abcordance  with  section 
771(18)(c)  of  the  Act.  the  Department 
has  treated  the  PRC  as  an  NME  for 
purposes  of  this  investigation. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires     * 
the  Department  to  value  the  NME 
producers'  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  are  (1)  at  a  level 
of  economic  development  comparable  to 
that  of  the  nonmarket  economy  country, 
and  (2)  significant  producers  of 
comparable  merchandise.  Of  the 
countries  that  have  been  determined  to 
be  economically  comparable  to  the  PRC, 
evidence  on  the  record  of  this  case  (i.e.. 
export  statistics  data)  indicates  that 
India  and  Indonesia  are  significant 
producers  of  comparable  merchandise, 
food-grade  chemicals.  We  recognize  that 
the  food-grade  chemical  category  is 
broad.  However,  because  there  are  a 
significant  variety  of  methods  by  which 
saccharin  is  produced,  we  have  no 
means  by  which  we  can  narrow  this 
category  further.  Therefore,  we  have 
determined  that  it  is  appropriate  to 
select  fi-om  among  the  countries  that  are 
significant  producers  of  a  broad  range  of 
food-grade  chemicals  which  encompass 
a  variety  of  processes  and  input 
combinations.  This  method  is 
reasonable  particularly  in  light  of  the 
unavailability  of  reliable  data  on  any 
appropriate  export  prices  fi-om  the  list  of 
potential  surrogates.  (For  a  further 
discussion  of  the  comparability  of  food- 
grade  chemicals,  please  see  November  7, 
1994.  Memorandum  from  Team  to 
Susan  Kuhbach). 

In  order  to  select  a  single  surrogate 
from  among  those  countries  that  meet 
the  statutory  criteria,  we  have  reviewed 
the  data  that  has  been  submitted  and 
that  we  have  been  able  to  develop  on 
factor  values  from  these  countries.  We 
compared  the  Indian  and  Indonesian 
values  against  data  developed  fi-om 
export  statistics  fix)m  five  countries 
(Canada.  Germany,  Japan,  South  Korea, 
and  the  United  States)  that  export  the 
materials  to  these  two  countries.  We 
rejected  Indian  and  Indonesian  values 
that  were  not  reasonably  comparable  to 
the  median.  We  then  sought  to  ascertain 


which  of  the  two  countries  provided  a 
more  complete  data  base  for  valuing  the 
factors  of  production.  Upon  the  basis  of 
the  above  analysis,  we  selected 
Indonesia  as  our  primary  surrogate. 
Accordingly  (except  for  certain  inputs 
described  below)  we  have  relied  upon 
Indonesian  prices  to  value  the  PRC 
producers'  factors  of  production. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
saccharin  fi-om  the  PRC  to  the  United 
States  by  Suzhou  IE  and  Shanghai  IE 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  by  the  Chinese 
exporters  to  imrelated  parties  in  the 
United  States  prior  to  importation  into 
the  United  States,  and  because  the 
exporters'  sales  price  methodology  was 
not  indicated  by  any  other 
circumstances. 

For  those  exporters  that  responded  to 
the  Department's  questionnaire,  we 
calculated  purchase  price  based  on 
packed,  CIF  deUvered  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for 
containerization  expenses  and  foreign 
inland  freight  based  on  Indonesian 
values.  We  made  deductions  for  foreign 
handling  and  brokerage  fees,  and  marine 
and  inland  insurance  based  on  Indian 
values  because  we  lacked  Indonesian 
values.  We  also  deducted  ocean  freight 
using  international  fieight  rates  fi-om 
Shanghai  to  New  York  obtained  by  the 
Department. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act.  we  calculated  FMV  using 
factors  of  production  reported  by  the 
factories.  The  factors  used  to  produce 
saccharin  include  materials,  labor,  and 
energy.  To  calculate  FMV,  the  reported 
quantities  were  multiplied  by  the 
appropriate  surrogate  values  for  the 
different  inputs.  For  each  of  the 
factories,  we  made  adjustments  to 
material  costs  for  recovery  of  by- 
products in  the  production  process. 

Our  primary  data  source  in  Indonesia 
is  the  import  data  as  reported  in  the 
Indonesian  Foreign  Trade  Statistical 
Bulletin.  We  compared  the  Indonesian 
import  price  to  the  median  of  these  five 
export  prices,  and  where  the  Indonesian 
import  price  was  reasonably  comparable 


to  the  median,  we  used  the  Indonesian 
import  value  for  the  PRC  production 
factor.  Where  the  import  data  was 
determined  to  be  aberrational,  we 
turned  to  Indonesian  export  data  and 
performed  the  same  analysis.  Where  the 
Indonesian  export  prices  were  also 
found  to  be  aberrational,  we  first  used 
non-aberrational  Indian  import 
statistics,  and  where  those  were  not 
available,  we  then  examined  domestic 
prices  in  India  (as  reported  in  Chemical 
Business  and  Indian  Chemical  Weekly) 
by  applying  the  comparison  noted 
above.  Finally,  if  the  prices  in  both 
comparable  coimtries  were  foimd  to  be 
aberrational,  we  used  the  median  export 
prices. 

We  adjusted  the  factor  values,  when 
necessary,  to  the  POI,  using  wholesale 
price  indices  (WPIs)  published  by  the 
International  Monetary  Fund  (IMF).  We 
also  converted  factor  values,  when 
necessary,  to  U.S.  dollars  using  rates 
published  by  the  IMF.  For  the  chemicals 
methanol  and  toluene,  we  have 
converted  information  on  the  record 
bom  liters  to  kilograms,  using  the 
conversion  rates  used  by  responding 
companies  and  confirmed  at 
verification. 

We  used  Indonesian  transportation 
rates  to  value  inland  freight  between  the 
source  of  the  production  factor  and  the 
saccharin  factories.  In  those  cases  where 
the  respondent  failed  to  provide  any 
information  on  transportation  distances 
and  modes,  we  applied,  as  BIA,  the 
most  expensive  distance/mode 
combination  that  was  available  from  the 
surrogate  information  we  had  selected. 

To  value  electricity,  we  used  publicly- 
available,  published  information 
("PAPI")  fi^m  the  Electric  Utilities  Data 
Book  for  the  Asia  and  Pacific  Region 
(January  1993),  pubHshedby  the  Asian 
Development  Bank.  This  source 
provides  an  electricity  rate  for  industrial 
use  from  our  preferred  surrogate 
country.  We  adjusted  this  value  to  the 
POI  using  the  WPIs  pubUshed  by  the 
IMF.  To  value  distilled  water,  we  have 
used  the  purest  water  price  for 
Indonesia  as  published  in  Water 
Utilities  Data  Book  for  the  Asian  and 
Pacific  Region  (November  1993)  by  the 
Asian  Development  Bank.  To  value  coal, 
we  used  the  Indonesian  Foreign  Trade 
Statistical  Bulletin  for  January  1 993 
through  November  1993. 

To  value  labor  amounts,  we  used 
Indonesian  wage  rates  reported  in  the 
International  Labor  Office's  1993 
Yearbook  of  Labor  Statistics.  We 
adjusted  these  values  using  the  CPls 
published  by  the  IMF.  We  lacked 
Indonesian  values  for  factory  overhead. 
Therefore,  to  value  factory  overhead,  we 
calculated  percentages  based  on 


elements  of  industry  group  income 
statements  bom  The  Reserve  Bank  of 
India  Bulletin  (RBI),  December  1993.  For 
general  expense  percentages,  we  used 
the  RBI  data  and  allocated  total  general 
expenses  over  the  total  RBI-based 
materials,  labor,  and  overhead  cost 
calculated  for  each  factory.  The  RBI  data 
yielded  a  general  expense  percentage 
greater  than  the  ten  percent  statutory 
minimum.  For  profit,  we  used  the 
statutory  minimum  of  eight  percent  of 
materials,  labor,  factory  overhead,  and 
general  expenses,  because  the  RBI 
percentage  was  less  than  eight  percent. 

Acid  saccharin  is  produced  using 
sodium  saccharin  as  an  input.  At 
verification  we  found  that  Wangxin 
failed  to  report  that  it  had  purchased 
sodium  saccharin  to  use  as  an  input  in 
its  production  of  acid  saccharin,  as  well 
as  using  its  own  manufactured  sodium 
saccharin.  Nor  did  it  report  how  much 
acid  saccharin  was  produced  using  the 
purchased  sodium  saccharin.  Because 
we  do  not  know  the  amount  of  acid 
saccharin  produced  from  purchased 
sodium  saccharin,  we  cannot  adjust 
each  factor  input  to  calculate  separate 
factors  of  production  for  acid  saccharin. 
To  compensate  for  respondent's 
understatement  of  the  factors  of 
production  for  both  sodium  and  acid 
saccharin,  we  have  treated  purchased 
sodium  saccharin  as  an  input  to  both 
the  sodium  and  acid  saccharin 
produced  by  Wangxin. 

Best  Information  Available 

Because  information  has  not  been 
presented  to  the  Department  to  prove 
otherwise,  only  Shanghai  IE  arid  Suzhou 
IE  are  entitled  to  separate  dumping 
margins.  Other  exporters  identified  by 
the  PRC  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (MOFTEC)  have 
failed  to  respond  to  our  questionnaire. 
Lacking  responses  from  these  and  other 
PRC  exporters  during  the  POI,  we  are 
basing  the  PRC  country-wide  rate  on 
BIA  in  accordance  with  section  776(c)  of 
the  Act. 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  more  adverse  margins 
for  those  respondents  which  did  not 
cooperate  in  an  investigation.  As 
outlined  in  the  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Argentina 
(Argentina  Steel).  58  FR  7066,  7069-70 
(February  4,  1993),  when  a  company 
refuses  to  provide  the  information 
requested  in  the  form  required,  or 
otherwise  significantly  impedes  thp 
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Department's  investigation,  it  is 
appropriate  for  the  DNepartment  to  assign 
to  that  company  the  higher  of  (a)  the 
highest  margin  alleged  in  the  petition, 
or  (b)  the  highest  calculated  rate  of  any 
respondent  in  the  investigation. 

Here,  the  non-respondixig  companies 
failed  to  cooperate.  Therefore,  we  are 
assigning  to  them  the  highest  margin  in 
the  petition,  as  recalculated  by  the 
Department  for  the  initiation. 

Verificatioa 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  original  source 
documentation. 

Interested  Party  Comments 

Comment  1:  Surrogate  Values 

Respondents  argue  that,  pursuant  to 
Chemical  Products  Corp.  v.  U.S..  645  F. 
Supp.  289  (Crr  1986),  the  Department 
should  not  use  surrogate  value 
information  from  India  because  the 
Indian  surrogate  values  are 
hypehnflated  and  would  lead  to  a 
skewed  raw  material  cost.  Respondents 
contend  that  when  the  Indian  surrogate 
values  are  compared  to  raw  material 
costs  in  the  United  States  or  the  rest  of 
the  world,  the  Indian  values  are  two  to 
thirty  times  higher.  These  surrogate 
values  are  not  reflective  of  the 
experience  in  China  because, 
presumably,  the  costs  in  a  developing 
country  should  be  lower  than  the  costs 
in  a  developed  coimtry.  Moreover, 
respondents  argue  that  the  Chinese 
production  process  is  more  efficient 
than  petitioner's;  therefore,  the  Chinese 
production  cost  should  be  lower.  Based 
on  this  analysis,  a  total  cost  of  more 
than  four  times  the  U.S.  cost,  as  the 
Department  found  in  its  preliminary 
determination  could  not  be  accurate. 

Furthermore,  based  on  the 
Department's  study  of  Trade  Barriers  in 
India,  respondents  contend  that  the 
Indian  Government  has  implemented  a 
distortive  import  policy  which  requires 
import  licenses  and  duties  as  high  as 
1 10  percent  for  chemical  imports. 
Therefore,  values  reported  in  Indian 
Import  Statistics  are  not  appropriate 
because  they  reflect  hyperinflated 
chemical  import  costs. 

Petitioner  argues  that,  pursuant  to  the 
Department's  rules  and  regulations,  and 
long-standing  practice  in  dealing  with 
NME  antidumping  investigations,  the 
Department  must  use  PAPI  from  India 
as  the  preferred  surrogate  values  for  the 
factors  of  production. 

Petitioner  contends  that  respondents" 
comparison  between  surrogate  values  in 


India  and  raw  material  costs  in  the 
United  States  is  inappropriate  because: 
(1)  Raw  material  costs  in  India  are  more 
comparable  to  raw  material  costs  in  the 
PRC  because  India  is  at  a  level  of 
economic  development  comparable  to 
the  PRC;  (2)  respondents  do  not 
purchase  raw  materials  from  the  United 
States;  and  (3)  the  use  of  one  U.S.  price 
would  entail  using  other  U.S.  prices 
(e.g.,  labor  rates)  in  order  to  maintain 
consistency. 

With  respect  to  the  Department's 
report  on  Indian  foreign  trade  barriers, 
petitioner  argues  that  the  report  does 
not  support  respondents'  argument  that 
the  surrogate  values  used  in  the 
preliminary  determination  are 
hyperinflated  because:  (1)  The  raw 
materials  discussed  in  the  report  are 
agricultural  and  consumer  items; 
chemicals  are  not  mentioned -on  the  list; 
,  (2)  regarding  import  licenses,  there  is  no 
evidence  that  the  category  "chemicals 
and  pharmaceuticals"  includes 
saccharin  inputs;  (3)  the  requirement  for 
a  license  does  not  indicate  the  existence 
of  a  tariff;  and  (4)  the  report  date  does 
not  match  the  POI. 

DOC  Position 

We  have  determined  that  certain 
Indian  import  statistics  should  not  be 
used  (see,  "Surrogate  Country"  section 
of  the  notice).  However,  we  disagree 
with  respondents'  analysis.  We  find  no 
basis  on  the  record  for  presuming  that 
costs  are  less  in  the  PRC  than  in  the 
United  States  because  the  PRC  is  a 
developing  country  or  that  PRC 
producers  are  more  efficient  than  their 
U.S.  competitors. 

We  also  disagree  with  petitioner's 
position  regarding  use  of  Indian  PAPL 
As  discussed  above,  we  have  identified 
both  India  and  Indonesia  as  meeting  the 
statutory  criteria  for  selection  as  a 
surrogate.  We  determined  that  the 
Indonesian  data  were  the  most 
complete.  Therefore,  we  selected 
Indonesia  over  India  for  valuing  factors. 

Comment  2:  BIA  vs.  BAI 

Respondents  draw  a  distinction 
between  the  term  "best  available 
information"  in  section  773(c)(1)(B)  of 
the  Act  for  valuing  of  factors  of 
production  and  best  information 
available  ("BIA")  within  the  meaning  of 
section  776  of  the  Act.  They  contend 
that  the  Department  has  an  obligation  to 
thoroughly  investigate  and  obtain  the 
best  available  information  with  resjject 
to  values  for  raw  material  inputs  in  the 
surrogate  country.  Respondents  argue 
that  they  should  not  be  punished  if  they 
do  not  provide  sufficient  PAPI 
information.  Rather,  the  burden  rests  on 


the  Department  to  seek  out  the  best 
available  information. 

Petitioner  argues  that  the  Department 
did  not  use  BIA  when  selecting 
surrogate  values  for  India  in  the 
preliminary  determination.  Rather,  the 
Department  cross-checked  the  values 
used  in  the  preliminary  determination 
with  values  listed  in  Chemical  Weekly. 
Chemical  Business,  and  Indian  Import 
Statistics  and  found  them  to  be  the  best 
available  information  for  use  in  the 
preliminary  determination. 

DOC  Position 

We  agree  with  petitioner.  The 
Department  has  made  significant, 
independent  efforts  throughout  the 
investigation  to  obtain  PAPI.  For  both 
the  preliminary  and  final 
determinations,  our  selection  of 
surrogate  values  was  based  on  the  best 
available  information  on  the  record  as 
mandated  by  the  statute.  We  did  not  use 
BIA  as  respondents  argue. 

Comment  3:  Phthalic  Anhydride 

Respondents  state  that  when  an  input 
is  sourced  from  a  market  economy,  the 
Department  should  use  the  actual  price 
paid  to  value  that  input.  The 
Department  verified  that  Shanghai  No.  6 
purchased  phthalic  anhydride  from 
South  Korea.  Therefore,  the  Department 
should  use  this  verified  price  to  value 
this  input  for  all  three  Chinese 
producers. 

Petitioner  maintains,  however,  that 
there  is  no  information  on  the  record 
proving  that  all  of  Shanghai  No.  6's 
phthalic  anhydride  was  sourced  &t)m 
Korea.  Because  the  total  amount 
purchased  from  Korea  is  not  known,  it 
carmot  be  assumed  that  the  phthalic 
anhydride  purchased  by  Shanghai  No.  6 
was  used  by  its  subsidiary,  Wangxin,  for 
its  production  of  saccharin.  The  Korean 
price,  therefore,  cannot  be  attributed  to 
Wangxin-produced  material.  Petitioner 
finds  this  omission  significant  because 
most  of  the  saccharin  sold  by  Shanghai 
IE  was  produced  by  Wangxin. 
Furthermore,  petitioner  asserts  that 
there  is  no  evidence  to  suggest  that 
Suzhou  purchases  its  phthalic 
anhydride  from  Korea  or  any  other 
market  economy  source. 

DOC  Position 

As  the  Department  stated  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Oscillating  Fans  and  Ceiling 
Fans  from  the  PRC,  (56  FR  55271, 
55275;  October  25,  1991)  {"Fans"). 
"{R}equiring  the  use  of  surrogate  values 
in  a  situation  where  actual  market-based 
prices  incurred  by  a  particular  firm  are 
available  would  be  contrary  to  the 
statutory  purpose."  (See,  also  Lasko 


Metal  Products  v.  United  States.  810 
F.Supp.  314  (CIT  1992),  affirming  Fans 
in  this  regard).  Therefore,  because  we 
verified  that  Shanghai  No.  6  Factory 
actually  imported  phthalic  anhydride 
from  South  Korea,  at  this  price,  we  have 
used  the  price  it  actually  paid  to  value 
this  input. 

However,  there  is  no  evidence  on  the 
record  to  suggest  that  either  Wangxin  or 
Suzhou  Factory  purchased  phthalic 
anhydride  from  a  market  economy 
supplier.  Therefore,  we  have  no  basis 
for  applying  this  price  in  valuing 
phthalic  anhydride  for  these  two 
companies. 

Comment  4:  Solution  Strengths 

Respondents  maintain  that  the  PAPI 
sources  used  in  the  preliminary 
determination  could  contain  prices  for 
chemicals  in  100  percent  concentration, 
rather  than  prices  for  the  industrial 
grade  chemicals  that  are  used  in  the 
production  of  saccharin.  According  to 
respondents,  adjustments  should  be 
made  for  these  "quality  differences"  in 
accordance  vdth  the  Conference  Report 
for  the  1988  Omnibus  Trade  Act  and  the 
1987  Senate  Finance  Report. 
Respondents,  therefore,  request  that  the 
Department  seek  out  the  strength  or 
concentration  levels  of  the  chemical 
prioes  -and  use  surrogate  values  and 
factor  amounts  which  reflect  the  same 
concentrations. 

Petitioner  points  out  that  there  is  no 
evidence  that  the  surrogate  values  are 
for  100  percent  concentration.  In  fact, 
several  of  the  surrogate  v^^j^s  used 
were  described  as  being  "in  solution." 
Furthermore,  petitioner  claims  that  100 
percent  pure  concentrates  are  not  the 
normal  industrial  standard.  Therefore, 
the  Department  should  not  assume  that 
the  chemicals  reported  in  the  PAPI  are 
for  100  percent  concentrations.  Rather, 
the  Department  should  assume  that  the 
prices  reflect  the  standard  industrial 
chemical  grades  used  by  the  Chinese, 
eliminating  the  need  for  any 
adjustments. 

DOC  Position 

We  agree  with  petitioner  that  there  is 
no  basis  for  assimilng  that  the  PAPI  is 
for  chemicals  in  100  percent 
concentration.  Although,  we  do  not 
know  what  the  exact  concentration 
levels  are.  we  find  it  reasonable  to 
assiune  that  the  PAPI  reflects  standard 
concentrations  commonly  sold. 
Moreover,  we  verified  that  the  PRC 
companies  do  not  use  special,  non- 
standard-grade  chemicals.  Therefore, 
the  importVexport  statistics  that  we  have 
used  to  value  these  chemicals  have  not 
been  adjusted  for  concentration  levels. 


Comment  5:  Selling  Expenses 

Respondents  argue  that  since  the  RBI 
data  used  at  the  preliminary 
determination  listed  selling  expenses 
[i.e.,  advertising,  selling  commissions, 
and  bad  debt  expenses)  separately,  the 
Department  improperly  included  these 
expenses  in  its  constructed  value 
calculation.  Respondents  cite  Fans  in 
support  of  the  argument  that  when 
selling  expenses  can  be  separately 
identified,  they  should  be  excluded 
from  the  SG&A  ratio. 

DOC  Position 

In  Fans,  the  Department  determined 
that  it  would  be  unreasonable  to  add 
U.S.  selling  expenses  to  the  FMV 
without  making  a  corresponding 
downward  adjustment  to  account  for  the 
selling  expenses  embodied  in  the 
surrogate  SG&A.  Likewise,  it  would  be 
unreasonable  to  deduct  the  surrogate 
selling  expenses  from  the  FMV  without 
making  the  appropriate  circumstance  of 
sale  ("COS")  adjustment  [i.e.,  adding 
U.S.  selling  expenses  to  the  FMV).  In 
this  case,  respondents  have  not 
identified  the  direct  and  Indirect  selling 
expenses  incurred  on  their  U.S.  sales. 
Therefore,  even  if  we  were  to  agree  that 
a  COS  adjustment  was  appropriate,  we 
do  not  have  the  information  with  which 
to  make  such  an  adjustment. 

Comment  6:  Freight  Rates 

Respondents  argue  that  prices  paid  for 
inputs  in  the  PRC  already  include 
fieight  costs.  Therefore,  freight  should 
not  be  added.  Petitioner  states  that  it  is 
irrelevant  whether  the  Chinese  input 
prices  include  freight.  The  important 
consideration  is  whether  it  is  included 
in  the  surrogate  prices.  If  it  is  not 
Included,  the  Department  should 
continue  with  its  past  practice  and 
include  freight  in  the  cost  of  each  input. 

DOC  Position 

We  agree  with  petitioner  that  it  is 
irrelevant  whether  the  prices  paid  by 
the  PRC  producers  include  freight,  as 
we  are  not  using  PRC  prices.  Instead,  we 
are  concerned  with  prices  in  the 
surrogate  country.  In  this  investigation, 
our  surrogate  values  do  not  include 
inland  freight.  Therefore,  we  have 
included  the  cost  of  freight  in  the  cost 
of  each  input. 

Comment  7:  Water.  Distilled  Water  and 
Ice 

Respondents  state  that  in  past  cases, 
the  Department  has  treated  water  as  a 
component  of  factory  overhead; 
therefore,  the  Department  should  not 
calculate  separate  costs  for  water, 
distilled  water,  or  ice.  They  argue  that 
distilled  water  is  merely  used  to  wash 


the  sodium  saccharin  once  it  is 
produced.  Therefore,  distilled  water 
should  be  treated  similarly  to  materials 
such  as  the  soap  and  oil  used  to  clean 
a  machine.  Suzhou  Factory  argues  that 
ice  is  also  an  indirect  material  used  to 
cool  the  chemical  reaction  to  a  desired 
temperature.  According  to  the 
respondents,  normally  the  consimiption 
of  indirect  materials  such  as  ice  or 
distilled  water  in  a  manufacturing 
operation  is  treated  as  a  component  of 
factory  overhead.  They  also  argue  that 
factory  overhead  has  both  a  variable  and 
fixed  component  and  just  because  a  cost 
varies  with  production  volume  does  not 
preclude  it  frtjm  being  a  factory 
overhead  item. 

Moreover,  Suzhou  argues  that  if  the 
Department  does  not  include  water  in 
factory  overhead,  then  the  water  used  by 
Suzhou  should  not  be  valued.  The 
Department  verified  that  Suzhou  obtains 
its  water  from  a  nearby  river  and  uses 
electricity  to  pump  the  water  for  use  in 
the  production  process.  Suzhou  p>oints 
out  that  in  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Sebacic  Acid 
from  the  PRC  [59  FR  28053;  May  31, 
1994);  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Sulfanilic  Acid 
from  the  PRC  (57  FR  29705;  July  6, 
1992);  and  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Sulfur  Dyes. 
Including  Sulfur  Vat  Dyes,  from  the 
PRC.  (58  FR  7537;  February  8. 1993)  no 
cost  was  attributed  to  water  where  the 
water  was  pumped  from  wells  in  the 
plant.  According  to  Suzhou,  since  the 
water  is  not  paid  for.  except  for  the  cost 
of  the  electricity  to  pump  it  out  of  the 
river,  establishing  specific  cost  items  for 
water  and  electricity  would  constitute 
double  counting. 

Petitioner  argues  that  distilled  water 
is  not  a  utility.  Since  this  "special" 
water,  which  is  purchased  in  significant 
amounts  by  Shanghai  No.  6  Factory,  is 
used  to  wash  the  saccharin  before  it  is 
packaged  and  sold,  it  must  be  regarded 
as  a  raw  material  input.  According  to 
petitioner,  this  water  is  used  "to 
improve  the  quality  of  the  mixture"  and. 
therefore,  is  used  directly  in  production. 
Consequently,  petitioner  argues  that 
distilled  water  should  not  be  included 
in  factory  overhead. 

Furthermore,  petitioner  states  that  ice 
is  used  to  cool  the  reactors — an  activity 
which  is  directly  related  to  the 
production  of  saccharin.  Moreover,  the 
ice  is  intentionally  purchased  by 
respondents,  and  is  a  necessary  material 
because  of  the  maimer  in  whldi 
respondents  produce  saccharin. 
Petitioner  argues  that  the  Department's 
policy  is  clear — if  the  material  is  used 
in  production,  then  it  should  be 
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included  in  the  direct  materials 
calculation. 

DOC  Position 

We  agree  with  respondents  that  water 
and  ice  should  be  included  in  factory 
overhead.  Because  it  is  a  normal 
practice  to  include  such  cost  in  factory 
overhead,  we  find  it  reasonable  to 
presume  that  water  and  ice  are  included 
in  the  Indian  overhead  value  we  used. 
Therefore,  if  we  were  to  assign  separate 
values  to  water  and  ice.  we  would  be 
double-counting  the  cost. 

However,  with  resp)ect  to  the  distilled 
water  used  by  Shanghai  No.  6  Factory, 
we  are  not  persuaded  that  the  input 
would  normally  be  included  in  factory- 
overhead.  Unlike  other  forms  of  water 
used  in  production  facilities,  distilled 
water  is  specially  processed,  packaged, 
and  shipp>ed  to  customers.  Further,  it  is 
required  for  a  particular  segment  of  the 
production  process  for  which  the 
standard  water  will  not  suffice.  This  is 
more  typical  of  items  that  are  accounted 
for  as  direct  material  inputs,  rather  than 
as  overhead  items.  Therefore,  we  have 
valued  it  separately. 

Comment  8:  Treatment  of  Indirect 
^4ate^ia]s  and  Trace  Chemicals 

Respondents  argue  that  various  trace 
chemicals,  used  when  a  particular  batch 
does  not  meet  acceptable  standards,  and 
other  chemicals,  used  to  cool  the 
reactors  during  the  production  process, 
should  be  treated  as  components  of 
factory  overhead  as  they  would  be  in 
market  economy  cases.  For  instance, 
Shanghai  No.  6  Factory  claims  that  the 
trace  chemicals  used  in  the  production 
of  saccharin  are  not  raw  material  inputs. 
According  to  this  company,  these  items 
were  not  used  on  a  monthly  basis,  nor 
were  these  items  substituted  for  other 
chemicals.  The  company  explained  that 
they  were  used  in  small  amounts  only 
when  something  in  the  batch  fell  below 
accepted  levels.  Furthermore,  Wangxin 
argues  that  the  chemicals  discovered  at 
verification  should  not  be  considered 
unreported  raw  material  inputs;  rather, 
they  should  be  treated  as  auxiliary 
materials  as  indicated  on  its  books.  The 
company  argues  that  the  items  are  used 
to  cool  the  production  process  and 
should  be  treated  as  components  of 
factory  overhead. 

Respondents  claim  that  these  are 
examples  of  indirect  materials,  which 
should  be  a  part  of  the  factory  overhead 
cost.  They  claim  that,  as  the  Department 
verified  at  Suzhou  Factory,  the  Chinese 
treat  auxiliary  materials,  depreciation 
expenses  and  repair  and  maintenance 
expenses  as  factory  overhead  items. 
Moreover,  respondents  cite  to  an 
accounting  textbook  which  states  that 


indirect  manufacturing  costs,  commonly 
called  factory  overhead,  include  minor 
items,  which  are  expensed  as  supplies 
or  indirect  materials.  In  nonmarket 
economy  cases,  the  surrogate  country 
supplies  the  factory  overhead  ratio, 
which  would  include  all  such  indirect 
materials.  To  value  these  items 
separately  and  include  them  in  the  cost 
would  result  in  double-counting. 

Petitioner  responds  that  the 
Department  should  not  treat  so-called 
"indirect  or  auxiliary  materials"  as 
factory  overhead.  Petitioner  also  argues 
that  the  frequency  of  the  use  of  the 
unreported  chemicals  and  the  issue  of 
whether  or  not  they  were  substitutes  are 
irrelevant.  The  fact  remains  that  the 
Shanghai  No.  6  used  these  raw  materials 
In  the  production  of  saccharin. 
According  to  petitioner,  it  is  not  the 
Department's  concern  if  a  PRC  company 
produces  a  poor  quality  product. 
Petitioner  also  suggests  that  it  is 
irrelevant  how  the  respondents  treat 
these  expenses.  Petitioner  argues  that 
the  Department's  policy  is  clear — if  the 
material  is  used  in  production,  then  it 
should  be  included  in  the  direct 
materials  calculation. 

DOC  Position 

We  disagree  with  petitioner's 
characterization  of  the  Department's 
practice,  i.e.,  if  a  material  is  used  in  the 
production  process,  it  should  be 
included  in  the  direct  materials 
calculation.  As  stated  above,  with 
respect  to  water  and  ice,  it  is  standard 
practice  to  classify  certain  inputs  as 
variable  overhead.  The  types  of  inputs 
in  question  here,  trace  chemicals  and 
chemicals  used  to  cool  the  reactors,  are 
infrequently  used  in  the  production 
process  and  typically  are  small  in  value 
relative  to  the  total  cost  of 
manufacturing  the  product  and,  hence, 
would  be  included  in  overhead. 
Therefore,  we  have  assumed  these 
inputs  would  be  included  in  the  Indian 
overhead  value  we  have  used  in  our 
calculations,  and  have  not  valued  them 
separately. 

Comment  9:  Labor  Cost 

Suzhou  Factory  argues  that  it 
inadvertently  included  in  its  production 
workers  eight  administrative  people 
(statisticians).  According  to  Suzhou,  the 
selling,  general  and  administrative  ratio 
obtained  from  the  surrogate  country  will 
include  all  administrative  workers. 
Therefore,  the  Department  should  not 
include  the  eight  statisticians  in  the 
calculation  of  labor  cost. 

DOC  Position 

We  disagree  with  respondent.  We 
confirmed  at  verification  that  these  eight 


statisticians  played  a  significant  role  in 
production  by  directly  monitoring  the 
inputs  into  the  production  of  saccharin. 
Therefore,  we  do  not  agree  that  they 
would  be  classified  as  administrative 
workers  and  included  as  part  of  the 
Indian  SG&A  value.  Consequently,  the 
labor  hours  associated  with  these 
workers  have  been  included  as  part  of 
the  labor  factor  for  producing  saccharin. 

Comment  10:  Warehousing 

Petitioner  notes  that  at  verification  the 
Department  discovered  that  saccharin 
can  remain  at  Shanghai  lE's  warehouse 
for  up  to  two  weeks  before  it  is  shipped 
to  the  United  States.  Since  Shanghai  IE 
provided  no  transaction-specific  data 
showing  specifically  how  many  days  the 
product  remained  in  the  warehouse 
prior  to  shipment,  the  Department  must 
assume  that  shipments  are  warehoused 
for  two  weeks.  Using  this  information, 
the  Department  should  calculate  the 
cost  of  warehousing  and  subtract  this 
amount  fi^m  each  U.S.  sale  reported 
during  the  POI. 

Shanghai  IE  argues  that  it  stated  at 
verification  that  saccharin  typically 
remains  in  its  warehouse  for  1-2  days 
(in  rare  instances,  the  product  may 
remain  at  the  warehouse  for  up  to  two 
weeks).  According  to  Shanghai  IE,  since 
the  saccharin  stays  in  its  warehouse 
usually  only  for  one  to  two  days,  any 
warehouse  charges  should  be  minimal. 

DOC  Position 

We  disagree  with  both  petitioner  and 
respondent.  The  Department  considers 
warehousing  costs  to  be  selling 
expenses.  As  noted  in  the  response  to 
Comment  5  above,  we  cannot  make 
circumstance  of  sale  adjustments  for 
selling  expenses  when,  as  in  the  present 
case,  all  such  expenses  cannot  be 
separately  identified  in  both  the  FMV. 
and  U.S.  price. 

Comment  11:  Marine  Insurance  and 
Ocean  Freight 

Petitioner  notes  that  respondents 
claimed  at  verification  that  marine 
insurance  and  ocean  freight  charges 
were  incurred  in  U.S.  dollars  and  that 
the  unit  amounts  reported  in  the  sales 
responses  were  calculated  based  on 
amounts  recorded  in  relevant  exhibit 
documents.  However,  since  respondents 
did  not  provide  explanations  regarding 
the  derivation  of  their  respective 
charges  at  verification,  the  Department 
should  not  use  these  charges  for  the 
final  determination.  Petitioner  also 
states  that,  notwithstanding  the  fact  that 
these  charges  were  incurred  in  U.S. 
dollars,  the  charges  were  incurred  with 
PRC  companies.  Consequently, 
petitioner  suggests  that  the  Department 
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should  use  the  same  methodology  it 
used  for  the  preliminary 
determination — international  freight 
rates  from  Sealand  Service  Inc. 

Shanghai  IE  argues  that  it  paid  U.S. 
dollars  to  a  Chinese  agent  of  Sealand 
Service  Inc.  Consequently,  the 
Department  should  use  the  actual 
freight  costs  in  its  calculations. 
Alternatively,  Shanghai  IE  suggests  that 
the  Department  should  use  the 
international  freight  rates  from  Sealand. 

DOC  PosiUon 

When  the  factor  is  being  purchased 
from  a  domestic  supplier  in  an  NME,  we 
are  directed  by  statute  to  use  a  surrogate 
value.  It  is  our  standard  practice  to  use 
international  rates  for  ocean  freight 
when  available.  Accordingly,  we  have 
used  the  international  rates  from 
Sealand  for  ocean  freight  and  Indian 
values  for  marine  insurance  (see,  e.g.. 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Coumarin  from 
the  PRC;  59  FR  39727,  August  4, 1994). 
We  agree  with  petitioner  that  the 
currency  in  which  the  two  charges  were 
incurred  is  irrelevant. 

Comment  12:  Wangxin's  Payments  to 
Shanghai  No.  6 

Petitioner  cites  the  verification  reports 
as  demonstrating  that  Shanghai  No.  6 
Factory  "directly  controls"  Wangxin's 
product  quality  and,  therefore,  "their 
entire  production  process."  Petitioner 
also  points  out  that  pursuant  to  this 
agreement,  Shanghai  No.  6  provides 
certain  services  to  Wangxin,  and  in 
return,  Wangxin  pays  Shanghai  No.  6 
for  these  services.  The  petitioner 
submits  that  since  this  information  was 
not  previously  reported  to  the 
Department,  the  Department  should 
adjust  Wangxin's  reported  total  cost  of 
production  to  take  into  account  the 
amount  of  these  payments  made  to 
Shanghai  No.  6. 

Respondents  argue  that  in  nonmarket 
economy  investigations  the  Department 
uses  factors  of  production  and  surrogate 
values  to  determine  foreign  market 
value.  The  Department  does  not  use  the 
actual  costs  from  the  production 
process.  According  to  respondents,  if 
the  Department  is  going  to  increase 
Wangxin's  costs  by  market  prices  for 
payments  to  Shanghai  No.  6,  the 
Department  should  also  use  market 
prices  for  all  the  other  raw  material 
inputs  in  this  case. 

DOC  Position 

Royalty  payments  and  quality  control 
testing  costs  are  explicitly  included  in 
the  RBI-based  factory  overhead  value. 
Therefore,  there  would  be  no  need  to 


calculate  a  separate  amount  for  these 
payments. 

Comment  13:  Market-Oriented  Industry 
Claim 

Respondents  argue  that  although  they 
believe  that  the  Chinese  saccharin 
industry  is  a  MOI,  they  did  not  argue 
that  the  Department  should  treat  the 
Chinese  saccharin  industry  as  a  MOI  in 
their  case  brief  because  they  beheve  that 
the  Department  has  no  real  intention  of 
applying  such  a  standard  to  this  case  or 
to  any  other  case  in  the  future. 
Respondents  claim  that  the  Department 
only  pursued  a  cursory  discussion  with 
several  suppliers  at  verification,  but  did 
not,  as  respondents  suggested,  send  any 
of  the  verifiers  to  Beijing  for  meetings 
with  the  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (MOFTEC)  or  the 
Ministry  of  Chemical  Industries  to 
determine  whether  the  chemical  inputs 
are  subject  to  the  state  plan,  as  it  has 
done  in  the  past. 

Respondents  also  claim  that  the 
Department  completely  gutted  its  MOI 
test  in  Silicon  Carbide  from  the  PRC 
when  it  determined  that  since  the 
Chinese  government  regulates  the  price 
and  allocation  of  coal,  an  energy 
resource,  the  silicon  carbide  industry 
cannot  be  an  MOI.  Respondents  point 
out  that  the  U.S.  government  regulates 
the  price  of  numerous  energy  resources, 
including  coal,  electricity,  natural  gas 
and  oil.  Respondents  state  that  the  key 
question  facing  the  Department  is 
whether  the  PRC  government 
involvement  in  the  economy  so  distorts 
the  market  situation  that  the  input 
prices  for  saccharin  are  not  reflective  of 
the  true  costs  of  production. 

Petitioner  argues  that  (1)  suppliers 
interviewed  by  Department  officials  at 
verification  do  not  represent  all 
chemical  suppfiers,  (2)  the  chemicals 
supplied  by  those  interviewed  are  not 
the  main  raw  material  inputs  used  in 
the  production  of  saccharin,  (3)  the 
supphers  did  not  provide  any  written 
docimientation  to  support  their 
statements,  and  (4)  none  of  Wangxin's 
supphers  were  present  at  verification. 
Petitioner  also  notes  that  respondents 
have  not  met  the  MOI  criteria  delineated 
by  the  Department  in  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  from  the  People's  Republic  of 
China  (56  FR  25664;  June  5,  1991)  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Chrome-Plated  Lug 
Nuts  from  the  People's  Republic  of 
China  (56  FR  46153;  September  10, 
1991). 


DOC  Position 

Respondents  have  argued  that  they 
should  be  treated  as  a  market-oriented 
industry  ("MOI").  The  burden  to 
demonstrate  that  an  MOI  exi  ts  rests 
with  respondents  and,  ps  petitioner 
points  out,  respondents  made  no 
meaningful  effort  to  mets*.  the  burden. 
We  received  MOI  response  information 
from  only  two  of  at  least  six  saccharin 
producers  in  the  PRC.  Consequently,  we 
have  no  basis  to  determine  whether  the 
production  and  sales  practices  of  these 
producers  are  representative  of  PRC 
saccharin  producers  as  a  whole.  With 
respect  to  the  fact  that  the  Department 
did  not  send  members  of  the  verification 
team  to  Beijing,  we  note  that  this  point 
is  irrelevant  given  that  respondents  did 
not  provide  information  with  respect  to 
the  entire  saccharin  industry. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections  733(d)(l} 
and  735(c)(4)(A  and  B)  of  the  Act,  we 
are  directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  saccharin  from  the  PRC  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
June  23,  1994,  which  is  the  date  of 
publication  of  our  notice  of  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  the 
FMV  exceeds  the  USP  as  showTi  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 

Weighted-Average  Margin 


Manufacturer/producer/expoftef 

Percentage 

Shangtiai  IE „ 

Suzhou  IE 

All  Ottiers 

160.68 
276.62 
391.42 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  the  U.S.  industry 
within  45  days.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  U.S. 
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Customs  oHicials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  date  of  suspension  of 
liquidation. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  November  7. 1994. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-28162  Filed  11-14-94:  8:45  ami 

BILLMQ  0006  3S10-OS-P 

[A-680-823] 

Final  Determination  of  Sales  at  Not 
Less  Than  Fair  Value:  Saccharin  From 
Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  McGinty  or  Peter  VVilkniss, 
Office  of  Countervailing  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-5055 
and  482-0588,  respectively. 
FINAL  determination:  We  determine  that 
saccharin  from  Korea  is  not  being,  nor 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register  on  June  23, 1994  (59 
FR  32416).  the  following  events  have 
occurred.  On  July  6, 1994,  pursuant  to 
section  353.20(b)(1)  of  the  Department's 
regulations,  petitioner  requested  that  the 
final  determination  in  this  case  be 
postponed.  On  July  19, 1994,  the 
Department  published  in  the  Federal 
Register  a  notice  postponing  the 
deadline  for  the  final  determination  in 
this  case  until  November  7,  1994.  On 
July  12. 1994.  at  the  request  of  the 


Department,  Jeil  Moolsan  Company  Inc. 
("JMC")  submitted  a  revised  response  to 
the  Department's  cost  of  production 
questionnaire.  On  July  18, 19,  and  20, 
1994.  the  Department  verified  JMC's 
sales  information  at  JMC's  offices  in 
Seoul,  South  Korea.  On  July  25,  26.  and 
27.  1994,  the  Department  verified  JMC's 
cost  of  production  data  at  JMC's  office 
in  Seoul,  South  Korea.  On  September 
16. 1994,  and  September  23. 1994, 
petitioner  and  respondent  submitted 
case  and  rebuttal  briefs  to  the 
Department.  On  September  30, 1994.  the 
Department  held  a  public  hearing  in  this 
investigation. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  saccharin.  Saccharin  is 
a  non-nutritive  sweetener  used  in 
beverages  and  foods,  personal  care 
products  such  as  toothpaste,  table-top 
sweeteners,  animal  feeds,  and 
metalworking  fluids.  Three  forms  of 
saccharin  are  typically  available  as 
referenced  in  the  American  Chemical 
Society's  Chemical  Abstract  Service 
("CAS").  These  forms  are  sodium 
saccharin  (CAS  #128-^4-9),  calcium 
saccharin  (CAS  #6485-34-3).  and  acid 
(or  insoluble)  saccharin  (CAS  #81-07- 
2).  Saccharin  is  classified  under 
subheading  2925.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS").  The  scope  of  this 
investigation  includes  all  types  of 
saccharin  imported  under  this  HTS 
subheading  including  research  and 
specialized  grades.  The  HTS  subheading 
is  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
June  1. 1993,  through  November  30. 
1993. 

Product  Comparisons 

In  making  our  fair  value  comparisons, 
in  accordance  with  the  Department's 
standard  methodology,  we  first 
compared  mercheuidise  identical  in  all 
respects.  If  no  identical  merchandise 
was  sold,  we  compared  the  most  similar 
merchandise,  as  determined  by  the 
model-matching  criteria  contained  in 
Appendix  V  of  the  questionnaire 
("Appendix  V")  (on  file  in  Room  B-099 
of  the  main  building  of  the  Department 
of  Commerce  ("Public  File")). 

Regarding  level  of  trade.  JMC  reported 
and  we  verified  that  JMC  sells  only  to 
distributors  in  the  United  States  and  to 
both  distributors  and  trading  companies 
in  the  U.K.  (U.K.  sales  were  used  for 
foreign  market  value  because  the  home 


market  was  determined  not  to  be  viable, 
see,  "Foreign  Market  Value"  section 
below.)  However,  JMC  reported  that 
there  is  no  difference  between  prices  or 
conditions  of  sale  made  at  the 
distributor  and  trading  company  levels 
of  trade.  We  examined  this  issue  at 
verification  and  found  no  evidence  that 
JMC's  prices  or  conditions  of  sale 
differed  on  the  basis  of  level  of  trade. 
Therefore,  in  keeping  with  past  practice 
(see,  e.g..  Final  Results  of 
Administrative  Review:  Antifriction 
Bearings  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany,  et  al.  (56 
FR  31692,  3170&-11;  July  11. 1991).  and 
in  accordance  with  19  CFR  353.58.  we 
have  compared  JMC's  U.S.  sales  to 
distributors  to  U.K.  sales  to  either 
distributors  or  trading  companies, 
without  distinction,  in  determining 
whether  or  not  JMC  made  sales  at  less 
than  fair  value. 

Fair  Value  Comparisons 

To  determine  whether  JMC's  sales  for 
export  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  ("USP")  to  the 
foreign  market  value  ("FMV"),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  With  the  exception  of  one 
sale  to  the  United  States,  all 
comparisons  of  U.S.  and  third  country 
sales  involved  identical  merchandise. 
For  the  U.S.  sale  which  was  compared 
to  a  sale  of  similar  merchandise,  we 
made  an  adjustment  for  physical 
differences  in  merchandise  pursuant  to 
19  CFR  353.57. 

United  States  Price 

Because  JMC's  U.S.  sales  of  saccharin 
were  made  to  unrelated  purchasers  prior 
to  importation  into  the  United  States, 
and  the  exporter's  sales  price 
methodology  was  not  indicated  by  other 
circumstances,  we  based  USP  on  the 
purchase  price  ("PP")  sales 
methodology  in  accordance  with  section 
772(b)  of  the  Act. 

We  calculated  JMC's  PP  based  on 
packed  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  to  the  U.S. 
price,  where  appropriate,  for  foreign 
brokerage  and  handling, 
containerization,  marine  insurance,  and 
freight  expenses  and  charges.  In 
accordance  with  section  772(d)(1)(B)  of 
the  Act,  we  made  an  addition  to  the  U.S. 
price  for  the  amount  of  import  duties 
imposed  on  inputs  which  were 
subsequently  rebated  upon  exportation 
of  the  finished  merchandise  to  the 
United  States. 
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Foreign  Market  Value 

1 1  In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  subject 
merchandise  to  the  volume  of  third 
countrj'  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  As  a  result,  we  determined  that 
the  home  market  was  not  viable. 
Therefore,  we  have  based  FMV  on  JMC's 
sales  to  the  largest  third  country  market 
by  volume,  the  U.K.,  in  accordance  with 
19  CFR  353.49(b). 

We  calculated  FMV  based  on 
dehvered  prices,  inclusive  of  packing,  to 
customers  in  the  U.K.  From  the 
delivered  price,  we  deducted  third 
country  packing  and  added  U.S.  packing 
costs.  In  light  of  the  decision  of  the 
court  of  Appeals  for  the  Federal  Circuit 
in  Ad  Hoc  Committee  of  AZ-NM-TX-FL 
Producers  ofGrav  Portland  Cement  v. 
United  States,  13'F3d  398  (Fed.  Cir. 
1994),  we  deducted  post-sale  movement 
charges  from  FMV  under  the 
Girciunstance-of-sale  provision  of  19 
CFR  353.56(a).  Pursuant  to  section 
773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56(a)(2),  we  also  made 
circumstance-of-sale  adjustments  for 
differences  in  quality  inspection  charges 
and  expenses  related  to  securing  credit 
including:  advise  charges,  postage, 
interest  paid  to  the  bank  in  relation  to 
the  terms  of  payment,  and  outside  bank 
charges.  In  addition,  we  added  the 
amount  of  import  duties  imposed  on 
inputs  which  as  subsequently  rebated 
upon  exportation  of  the  finished 
merchandise  to  the  U.K. 

Cost  of  Production 

Petitioner  alleged  that  JMC  made  third 
country  sales  during  the  POI  at  prices 
below  the  cost  of  production  ("COP"). 
Based  on  petitioner's  allegations,  we 
concluded  that  we  had  reasonable 
grounds  to  "believe  or  suspect"  that 
sales  were  made  below  COP.  Thus,  we 
initiated  a  COP  investigation  pursuant 
to  section  773(b)  of  the  Act. 

We  performed  a  product-specific  cost 
test,  in  which  we  examined  whether 
each  home  market  sale  was  priced 
below  that  product's  COP.  The 
Department  defines  COP  as  the  sum  of 
direct  material,  direct  labor,  variable 
and  fixed  factory  overhead,  general 
expenses,  and  packing  expense,  in 
accordance  with  19  CFR  353.51(c).  [See. 
e.g..  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Polyethylene  Terephthalate 
Film,  Sheet,  and  Strip  from  the  Republic 
of  Korea  (59  FR  35099;  July  8,  1994).) 
We  compared  the  COP  for  each  product 


to  the  third  country  unit  price,  net  of 
movement  expenses. 

With  the  following  exceptions,  we 
relied  on  submitted  and  verified  COP 
information.  At  verification,  we  found 
that  JMC  included  commission  and 
dividend  income  as  an  offset  to  G&A 
expenses  in  its  cost  of  production 
response.  Since  dividend  income  relates 
to  the  investment  activities  of  JMC  and 
not  to  JMC's  production  activity,  we 
have  adjusted  JMC's  reported  G&A 
expenses  to  exclude  dividend  income  as 
an  offset  to  JMC's  G&A  expense. 
Likewise,  commission  income  is  related 
to  the  activities  of  JMC's  retail  division, 
not  JMC's  cost  of  producing  saccharin. 
Therefore,  we  have  also  excluded 
commission  income  as  an  offset  to 
JMC's  G&A  expense. 

In  accordance  with  section  773(b)  of 
the  Act.  we  also  examined  whether 
JMC's  third  country  sales  were  made 
below  COP  in  substantial  quantities 
over  an  extended  period  of  time,  and 
whether  such  sales  were  made  at  prices 
that  would  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

To  satisfy  the  requirement  of  section 
773(b)(1)  that  below-cost  sales  be 
disregarded  only  if  made  in  substantial 
quantities,  the  following  methodology 
was  used:  For  each  product  where  less 
than  ten  percent,  by  quantity,  of  Lhe 
third  country  sales  made  during  the  POI 
were  made  at  prices  below  the  COP,  we 
included  all  sales  of  that  model  in  the 
computation  of  FMV.  For  each  product 
where  ten  percent  or  more,  but  less  than 
90  percent,  of  the  home  market  sales 
made  during  the  POI  were  priced  below 
COP,  we  excluded  fi-om  the  calculation 
of  FMV  those  third  country  sales  which 
were  priced  below  COP,  provided  that 
the  below-cost  sales  of  that  product 
were  made  over  an  extended  period  of 
time.  Where  we  found  that  more  than  90 
percent  of  JMC's  sales  were  at  prices 
below  the  COP,  and  such  sales  were 
made  over  an  extended  period  of  time, 
we  disregarded  all  sales  of  that  product 
and  calculated  FMV  based  on 
constructed  value. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compared  the  number  of  months  in 
which  below-cost  sales  occxured  for 
each  product  to  the  number  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI,  we  did  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POI.  When  we  found 
that  sales  of  a  product  only  occurred  in 
one  or  two  months,  the  number  of 


months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time; 
i.e..  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months,  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month.  [See  Preliminarv 
Results  and  Partial  Termination  of 
Antidumping  Duty  Administrative 
Reviews:  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan  (58 
FR  69336,  69338.  December  10, 1993). 
We  examined  JMC's  model-specific  COP 
data,  as  corrected  based  on  our  findings 
at  verification,  and  found  no  sales  below 
COP. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Margin  Calculation 

Based  on  the  calculation  methodology 
outlined  above,  we  calculated  a  margin 
of  zero  percent  for  U.S.  sales  of 
saccharin  from  Korea. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comnfents 

Comment  1 

Petitioner  argues  that  evidence  has 
been  uncovered  in  this  investigation 
which  suggests  that  JMC  employs  a  dual 
cost  accounting  system.  Under  such  a 
system,  JMC  could  arrange  for  dual 
pricing  from  suppliers  and  assign  all 
low  cost  inputs  to  either  home  market 
or  third  country  production  in  order  to 
minimize  below  cost  sales.  Further, 
petitioner  argues  that  the  impact  of  such 
a  system  could  be  more  distortive  in  a 
situation  where  the  home  market  is 
determined  to  be  not  viable.  This  would 
allow  all  high  cost  inputs  to  be  allocated 
to  domestic  production  thereby 
decreasing  the  likelihood  that  the 
Department  s  cost  analysis  would  find 
sales  below  cost  in  the  third  country 
market. 

According  to  petitioner,  in  Certain 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  the  Republic  of  Korea,  49  FR 
9926  (March  16,  1984).  the  Department 
reasoned  that  where  different  costs  are 
associated  with  producing  for  export  as 
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compared  with  domestic  production 
and  the  merchandise  is  identical,  it  is 
appropriate  to  use  the  average  cost  of 
producing  that  merchandise  in 
calculating  cost  of  production  or 
constructed  value.  Therefore,  when 
presented  with  evidence  that  a 
respondent  maintains  two  distinct  cost 
systems,  the  Department  has  no 
alternative  but  to  disregard  the 
respondent's  COP  information  and 
apply  the  best  information  available. 
Petitioner  asserts  that  such  a  situation 
exists  in  this  investigation. 

Respondent  argues  that  JMC  does  not 
maintain  a  dual  cost  system. 
Respondent  outUnes  the  verification 
procedures  employed  by  the 
Department  to  verify  the  accuracy  and 
completeness  of  JMC's  cost  accounting 
system  and  argues  that  the  Department 
conducted  a  complete  verification  of 
JMC's  cost  of  production  response  and 
found  no  evidence  to  indicate  that  such 
a  system  exists. 

Respondent  points  out  that  the  word 
"export"  referred  to  by  petitioner  as 
evidence  of  the  existence  of  a  dual  cost 
system  pertains  to  JMC's  cost  of  sales 
accounts.  These  sales  accounts  are  used 
by  JMC  to  track  the  cost  of  sales  to  each 
market  at  any  given  time.  However, 
JMC's  production  costs  across  markets 
for  identical  merchandise  are  identical. 

DOC  Position 

We  disagree  with  petitioner.  We 
conducted  a  thorough  verification  of 
JMC's  cost  accounts  and  cost  of 
production  questionnaire  response  and 
found  no  evidence  that  JMC  employs  a 
dual  cost  system  as  alleged  by 
petitioner.  The  only  evidence  petitioner 
points  to  is  that  JMC  maintains  separate 
accounts  for  the  cost  of  export  and 
domestic  sales.  However,  based  on  our 
review  of  JMC's  accounting  system,  we 
are  satisfied  that  the  per  imit  cost  of 
export  and  domestic  sales  are  not 
segregated  and  that  no  additional  costs 
have  been  allocated  to  either  home 
market  or  third  country  sales. 

Comment  2 

Petitioner  contends  that  the 
Department  should  disallow  any  offsets 
to  JMC's  general  and  administrative 
expenses  {"G&A")  that  cannot  be  tied  to 
the  production  of  the  subject 
merchandise,  but  should  include  in 
G&A  any  losses  on  foreign  currency 
transactions  and  translations. 

Petitioner  points  to  two  instances  in 
JMC's  cost  of  production  submission 
where  G&A  offsets  are  claimed  and 
should  be  disallowed.  First,  petitioner 
cites  the  cost  verification  report  where 
the  Department  stated  that  JMC  had 
included  dividend  and  commission 


income  as  an  offset  to  G&A,  yet  neither 
related  to  the  production  of  saccharin. 
Second,  petitioner  argues  that 
"miscellaneous  income"  should  not  be 
allowed  as  an  offset,  since  there  is  no 
evidence  that  this  income  is  related  to 
the  production  of  the  subject 
merchandise. 

Petitioner  argues  that  foreign 
exchange  losses  on  foreign  currency 
transactions  and  translations  should  be 
included  in  the  G&A  calcuiation,  since 
all  company  debt  is  fungible.  Foreign 
exchange  gains,  however,  should  be 
excluded  from  G&A,  unless  it  can  be 
proven  that  such  gains  are  directly 
related  to  the  production  of  subject 
merchandise. 

Respondent  agrees  with  petitioner 
that  the  commission  and  dividend 
income  is  not  directly  related  to  the 
production  of  the  subject  merchandise. 
Respondent  agrees  that  conunission 
income  should  not  be  allowed  as  an 
offset  to  G&A,  but  since  the  dividend 
income  is  generated  frt>m  assets  which 
are  classified  in  the  "current  assets" 
section  of  JMC's  balance  sheet  and 
represents  a  use  of  working  capital, 
dividend  income  is  properly  reported  as 
an  offset  to  G&A. 

Respondent  argues  that  miscellaneous 
income  is  also  properly  claimed  as  an 
offset  to  G&A  because,  contrary  to 
petitioner's  contention,  this  income  is 
associated  with  JMC's  manufacturing 
operations.  Respondent  points  to  the 
verified  cost  response  at  page  20, 
supplemented  by  Attachment  EV-ll. 
According  to  respondent,  miscellaneous 
income  consists  of  (1)  an  import  agent 
fee.  (2)  commission  income  for 
advertising,  and  (3)  sales  of  iron  scrap. 

Respondient  asserts  that,  contrary  to 
petitioner's  brief,  gains  and  losses 
resulting  from  exchange  rate 
fluctuations  between  the  date  of 
shipment  and  the  date  of  payment,  and 
gains  and  losses  from  translation  of 
foreign  currency  loans,  are  separate  and 
unrelated  issues.  Respondent  asserts 
that  gains  and  losses  resulting  from 
exchange  rate  fluctuations  between  the 
date  of  shipment  and  date  of  payment 
are  not  part  of  COP  and  thus  have  been 
appropriately  excluded  from  the  COP 
calculation.  Respondent  argues, 
however,  that  translation  gains  and 
losses  related  to  debt  should  both  be 
included  in  the  calculation  of  interest 
expense. 

DOC  Position 

We  agree  with  petitioner  with  respect 
to  JMC's  treatment  of  commission  and 
dividend  income.  Since  commission 
and  dividend  income  are  not  related  to 
JMC's  production  of  the  subject 
merchandise  (see  "Cost  of  Production" 


section  of  this  notice),  they  cannot  be 
included  in  the  G&A  calculation. 
Therefore,  we  have  adjusted  JMC's 
reported  G&A  expense  accordingly. 

We  agree  with  respondent  that 
miscellaneous  income  should  be 
permitted  as  an  offset  to  G&A  because 
this  income  is  related  to  JMC's 
production  operations.  Therefore,  we 
have  included  this  income  as  an  offset 
to  G&A,  as  reported. 

We  agree  with  respondent,  in  part, 
with  respect  to  foreign  exchange  gains 
and  losses  in  that  transaction  and 
translation  gains  and  losses  should  be 
examined  separately.  Foreign  exchange 
gains  and  losses  related  to  purchases  of 
inputs  to  produce  the  subject 
merchandise  should  be  included  in 
COM.  However,  since  we  cannot 
conclusively  determine  whether  JMC's 
net  exchange  loss  on  transactions  was 
related  specifically  to  such  purchases, 
we  consider  it  inappropriate  to  include 
the  net  loss  in  COM.  Instead,  we  would 
normally  include  the  net  exchange  loss 
in  the  G&A  calculation,  but  since  its 
inclusion  would  have  virtually  no  effect 
on  COP,  we  have  not  recorded  such  an 
adjustment. 

We  agree  with  respondent  that  foreign 
exchange  gains  and  losses  on  year-end 
translation  of  financial  assets  and 
liabilities  should  be  included  in  JMC's 
calculation  of  interest  expense.  But 
since  JMC  has  net  interest  income  in 
excess  of  these  losses,  there  is  no  effect 
on  COP.  Therefore,  no  adjustment  was 
made  to  JMC's  interest  expense  for  these 
losses. 

Comment  3 

Respondent  contends  that,  contrary  to 
the  Department's  sales  verification 
report,  JMC's  reporting  of  quality 
inspection  expense  on  a  per  kilogram 
basis  is  correct  because  JMC's  gross  unit 
price,  as  reported,  is  also  on  a  per 
kilogram  basis.  Therefore,  it  makes  no 
difference  whether  the  adjustment  for 
this  expense  is  made  on  a  per  kilogram 
basis  or  as  a  percentage  of  the  FOB 
price. 

DOC  Position 

We  agree  with  respondent.  In  the 
verification  report,  we  noted  that  JMC 
had  incurred  this  expense  on  the  basis 
of  value,  not  quantity.  However,  because 
JMC's  gross  unit  price  is  reported  on  the 
same  basis  there  is  no  need  to  adjust 
JMC's  reported  quality  inspection 
expense. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 


Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  November  7, 1994. 

Susaa  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  94-28161  Filed  11-14-94;  8:45  am) 
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United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Notice  of  Decision  of 
Panel 

AGENCY:  North  American  Free-Trade 
Agreement  (NAFTA)  Secretariat,  United 
States  Section.  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Decision  of  Binational 
Panel. 

SUMMARY:  By  a  decisioa  dated  October 
31,  1994,  the  Binational  Panel  reviewing 
the  final  affirmative  dumping 
determination  made  by  the  International 
Trade  Administration  (ITA)  respecting 
Certain  Corrosion-Resistant  Carbon 
Steel  Products  from  Canada  (Secretariat 
File  No.  USA-93-1 904-03)  affirmed  in 
part  and  remanded  in  part  the 
determination  to  the  ITA  for  further 
action.  A  copy  of  the  complete  panel 
decision  is  available  from  the  NAFTA 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  estabfished  to 
act  m  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  counter\'ailing  duty  law 


of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Govermnent  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  The  Rules  were  published  in 
the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  A  consohdated  version  of  the 
amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  Rules  were  fiulher 
amended  and  pubUshed  in  the  Federal 
Register  on  February  8, 1994  (59  FR 
5892).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  the 
Rules,  as  amended. 
PANEL  DECISION:  On  October  31,  1994, 
the  Binational  Panel  affirmed  in  part 
and  remanded  in  part  the  final 
affirmative  dumping  determination 
made  by  the  International  Trade 
Administration  on  June  21,  1993. 

The  Binational  Panel  instructed  ITA 
to  provide  its  determination  on  remand 
within  60  days  of  the  panel  decision  (by 
December  30, 1994). 

Dated:  November  7, 1994. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
(FR  Doc.  94-28105  Filed  11-14-94;  8:45  am) 
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United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Notice  of  Decision  of 
Panel 

AGENCY:  North  American  Free-Trade 
Agreement  (NAFTA)  Secretariat.  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Decision  of  Binational 
Panel. 

summary:  By  a  decision  dated  October 
31, 1994,  the  Binational  Panel  reviewing 
the  final  affirmative  dumping 
determination  made  by  the  International 
Trade  Administration  (ITA)  respecting 
Certain  Cut-To-Length  Carbon  Steel 
Plate  from  Canada  (Secretariat  File  No. 
USA-93-1 904-04)  affirmed  in  part  and 
remanded  in  part  the  determination  to 
the  ITA  for  further  action.  A  copy  of  the 
complete  panel  decision  is  available 
from  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 


2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determination  in  antidumping  and 
countervailing  duty  cases  mvolving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  \Vhen  a  Request  for  Panel 
Review  is  filed,  a  panel  is  estabUshed  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  tp 
determine  whether  it  conforms  with  the 
antidumping  or  counter\'ailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review's 
("Rules").  The  Rules  were  published  in 
the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27,  1989  (54  FR 
53165).  A  consolidated  version  of  the 
amended  Rules  was  published  in  the 
Federal  Register  on  Jv   e  15,  1992  (57 
FR  26698).  The  Rules  were  fiirther 
amended  and  pubUshed  in  the  Federal 
Register  on  February  8,  1994  (59  FR 
5892).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  the 
Rules,  as  amended. 

PANEL  DECISION:  On  October  31,  1994. 
the  Binational  Panel  affirmed  in  part 
and  remanded  in  part  the  final 
affirmative  dumping  determination 
made  by  the  International  Trade 
Administration  on  June  21.  1993. 

The  Binational  Panel  instructed  ITA 
to  provide  its  determination  on  remand 
within  60  days  of  the  panel  decision  (by 
December  30. 1994). 

Dated:  November  7, 1994. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  94-28106  Filed  11-14-94;  8:45  am) 
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COMMinTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

November  7, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTtON:  Issuing  a  directive  to  the 

Conmiissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  'NFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  347/ 
348  and  443  are  being  increased  by 
application  of  swing,  reducing  the  limit 
for  Categories  342/642  to  account  for  the 
increases. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  4042,  published  on  January 
28,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
December  23,  1993.  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  7.  1994. 
Commissioner  of  Customs, 
.  Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994,  by  the 


Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  p>eriod  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  November  15. 1994.  you  are 
directed  to  amend  the  January  24. 1994 
directive  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
December  9. 1993  between  the  Governments 
of  the  United  States  and  Costa  Rica: 


Category 

Adjusted  twelve-month 
limit' 

342/642  

347/348  

443  

183,198  dozen. 
1,393.997  dozen. 
218.301  numbers. 

'The  Nmits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)ef 
31,  1993. 

The  guaranteed  access  levels  for  the 
foregoing  categories  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

(FR  Doc.  94-28101  Filed  11-14-94;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Ottier  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 

November  9. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  16. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 


The  cvurent  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carrj'over.  Pursuant  to  the 
cturent  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Lidia,  Categories  335/635.  336/636.  340/ 
640,  342/642  and  347/348  are  being 
increased  5  percent  for  handmade, 
handloomed  apparel  products. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  59  FR  6006,  published  on  February 
9, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  «,  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  3. 1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31. 1994. 

Effective  on  November  16. 1994,  you  are 
directed  to  amend  the  directive  dated 
February  3. 1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
t>etween  the  Governments  of  the  United 
States  and  India: 


Category 


Levels  in  Group  I 

218  

219  , 

313  , 

314  

317  

326  

335/635  


Adjusted  twelve-month 
limit' 


10,418.469  square  me- 
ters. 

50.763.481  square  me- 
ters. 

24.687,602  square  me- 
ters. 

6,582.647  square  me- 
ters. 

26.179.025  square  me- 
ters. 

6.500.000  square  me- 
ters. 

495.508  dozen. 


Category 


336/636 
340/640 
341 


342/642 

345 

347/348 

647/648  „. 

Group  II 
200,201.220-229, 

237.  239,  300. 

301.330-333. 

349.  350.  352. 

359-362.600- 

607,611-629. 

630-633,638. 

639.643-646. 

649,  650.  652, 

659.  665-03. 

666,  669.  670, 

and  831-859.  as 

a  group. 


Adjusted  twelve-month 
limit' 


727,132  dozen. 

1,751.735  dozen. 

3.662.749  dozen  of 
which  not  nrx)re  than 
2,092,999  dozen 
shall  be  in  Category 
341-Y2. 

955.622  dozen. 

148,223  dozen. 

442,021  dozen. 

251 ,557  dozen. 

86,000,000  square  me- 
ters equivalent. 


'The  linriits  have  not  t>e€n  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1993. 

^Category  341-y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010.  6206.30.3030 
and  621 1.42.0054. 

aCategofv  665-0:  all  HTS  numbers  except 
5702.10.9030.  5702.42.2020.  5702.92.0010 
and  5703.20.1000  (njgs  exempt  from  the  bilat- 
eral agreement). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-28167  Filed  11-14-94;  8:45  am] 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Singapore 

November  7, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


call  (202)  927-6716.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autfaorit3r:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  65582.  published  on 
December  15, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  7,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  9, 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  November  15, 1994.  you  are 
directed  to  amend  the  December  9. 1993 
directive  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  the  Republic  of 
Singapore: 


EFFECTIVE  DATE:  November  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeruiifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


Category 


239  

338/339 


340 


Adjusted  twelve-month 
limit' 


489,174  kilograms. 

1,132,621  dozen  of 
which  not  more  ttian 
637,847  dozen  shall 
be  in  Category  338 
and  not  more  tfian 
709,205  dozen  shall 
be  in  Category  339. 

824.758  dozen. 


Category 


347/348 


631 
635 
639 
648 


Adjusted  twelve-month 
limit' 


1.012.402  dozen  of 
which  not  more  than 
570.046  dozen  shall 
be  in  Category  347 
and  not  more  than 
443,370  dozen  shall 
be  in  Category  348. 

491,993  dozen  pairs. 

280,984  dozen. 

3.579.141  dozen. 

1.640.324  dozen. 


'  The  limit  tias  not  been  adjusted  to  account 
for  any  imports  exported  after  December  31 
1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-28102  Filed  11-14-94;  8:45  am| 
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Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

November  9. 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  November  1  >,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6719.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiu^l  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  445/ 
446  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
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see  58  FR  65347,  published  on 
December  14, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  9. 1994. 
Commissioner  of  Customs, 
I'iepartment  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  November  16, 1994,  you  are 
directed  to  amend  the  directive  dated 
December  8, 1993  to  increase  the  limit  for 
Categories  445/446  to  142,038  dozen  ',  as 
provided  under  the  terms  of  the  current 
bilateral  agreement,  effected  by  exchange  of 
notes  dated  August  21,  1990  and  September 
28,  1991,  as  amended. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
II.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-28166  Filed  11-14-94;  8:45  am] 

BILUNG  CC-OC  3510-On-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

November  9. 1994. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 


'  The  limit  has  not  lieen  adjusted  to  account  for 
&ny  inipo.-ts  expo.-lud  after  December  31. 1993. 


Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  21962.  published  on  April  28, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  9,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  21, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imptorts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  )anuary  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  November  9. 1994,  you  are 
directed  to  amend  the  directive  dated  April 
21, 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Thailand: 


Category 

Adjusted  twelve-month 
limit' 

239  

Levels  in  Group  1 
200  

4.982,000  kilograms. 
1 ,009.386  kilograms. 

Category 

Adjusted  twelve-montti 
limit' 

219  

3,577,049  square  me- 

ters. 

313  

13,438,601  square  me- 

ters. 

314  

40.399,263  square  me- 

ters. 

315  

25.249.539  square  me- 

ters. 

317/326  

11.300,000  square  me- 
ters. 

363 

17.568,396  numbers. 

369-0=  

192.457  kitograms. 
201.479  kitograms. 

369-S3  

604  

629,766  kitograms  of 

wtik:h  not  more  than 

382,316  kilograms 

shall  be  in  Category 

604-A-'. 

611  

13.970.882  square  me- 
ters. 

613/614/615  

40.766.700  square  me- 

ters of  whkih  not 

more  than 

23.187,564  square 

meters  shall  be  in 

Category  614  and 

not  more  than 

22,390,503  square 

meters  shall  be  in 

Categories  613/615. 

619  .-... 

6,056316  square  me- 

ters. 

620  

6,056,316  square  me- 

ters. 

625/626/627/628/ 

1 1 ,865,000  square  me- 

629. 

ters  of  which  not 

more  than  9.420,937 

square  meters  shall 

be  in  Category  625. 

669-P6 

5,325.334  kilograms. 

Sut)levels  In  Group 
II 

331/631  

1.469.147  dozen  pairs. 

336/636  

269.169  dozen. 

338/339  ....„ 

2,015.758  dozen. 

340  

257.81 1  dozen. 

341/641  

571.986  dozen. 

345  

239.871  dozen. 

347/348/847  

726.624  dozen 

638/639  

1,731.166  dozen. 

640  „. 

401 .059  dozen. 

647/648  

925.496  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1993. 

2  Category  369-D:  only  HTS  numbers 
6302.60.0010.  6302.91.0005  and 
6302.91.0045. 

3  Category  369-S:  only  HTS  number 
6307.10  2005. 

*  Category  604-A:  only  HTS  number 
5509.32.0000. 

6  Category  669-P:  only  HTS  numbers 
6305.31.0010.  6305.31.0020  and 

6305.39.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5   , 
U.S.C  553(a)(1). 
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Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-28168  Filed  11-14-94:  8:45  am] 

BILUNQ  COOE  3S1»-0R-F 


Adjustment  of  Import  Limits  and 
Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  Turkey 

November  8, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits  and  a  sublimit  and  amending  visa 
requirements. 

EFFECTIVE  DATE:  November  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  die 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  625/ 
626/627/628/629  in  die  Fabric  Group  is 
being  increased  by  application  of  swing. 
The  sublimit  for  Category  625  is  being 
increased  for  swing  and  carryover.  The 
current  limit  for  Category  611  is  being 
increased  by  application  of  swing, 
reducing  the  Fabric  Group  limit  to 
account  for  the  increase. 

In  addition,  the  visa  requirements  are 
being  amended  to  include  coverage  of 
textile  products  in  Categories  611, 629. 
and  part  and  merged  Categories  641-Y, 
341-Y/641-Y  and  625/626/627/628/ 
629.  produced  or  manufactured  in 
Turkey  and  exported  from  Turkey  on 
and  after  November  15. 1994.  Goods  in 
Categories  611,  629  and  641-Y  which 
are  exported  during  the  period 
November  15.  1994  through  December 
14. 1994  shall  not  be  denied  entry  for 
lack  of  a  visa.  Goods  in  Categories  611. 
629  and  641-Y  which  are  exported  on 
and  after  December  15. 1994  shall  be 
denied  entry  if  not  accompanied  by  an 
appropriate  export  visa. 

Merchandise  in  merged  Categories 
341-Y/641-Y  and  625/626/627/628/629 


may  be  accompanied  by  either  the 
appropriate  merged  export  visa  or  the 
correct  category  or  part-category  visa 
corresponding  to  the  actual  shipment. 
Goods  in  Categories  341-Y,  625,  626, 
627.  628  which  are  exported  prior  to 
November  15. 1994  shall  continue  to 
require  a  visa. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registw  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  52  FR  6859.  published  on  March  5 
1987;  59  FR  5394.  pubUshed  on 
February  4, 1994;  and  59  FR  52763, 
published  on  October  19. 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  8.  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  January  31, 1994  and 
Cktober  14, 1994,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  Those  directives  concern 
imports  of  certain  cotton  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  Turkey  and  exported  during  the  periods 
January  1, 1994  and  extends  through 
December  31,  1994  and  July  1,  1994  through 
December  31, 1994  (Category  611). 

Effective  on  November  15, 1994,  you  are 
directed  to  adjust  the  limits  and  the  sublimit 
for  the  following  categories,  as  provided 
under  the  terms  of  the  Memorandum  of 
Understanding  dated  October  5, 1994  and  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Turkey: 


Category 


Category 


T 


Fabric  Group 

219,313,314,315, 
317.  326.  617  and 
625/626/627/628/ 
629.  as  a  group. 

Sut)level  in  the  Fat>- 
ric  Group 

625/626/627/628/ 
629. 


Adjusted  limit ' 


124,435,073  square 
meters. 


14,552,000  square  me- 
ters of  which  not 
more  than  6,108,563 
square  meters  shall 
be  in  Category  625. 


Limit  noX  in  a  group 
61 1  


Adjusted  limit ' 


21,400,000  square  me- 
ters. 


The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993  and  June  30,  1994  (Category  611). 

You  are  directed  to  amend  the  directive 
dated  March  2, 1987  to  include  coverage  of 
Categories  611,  629,  and  part  and  merged 
Categories  641-Y,  341-Y/641-Y  and  625/ 
626/627/628/629,  produced  or  manufactured 
in  Turkey  and  exported  from  Turkey  on  and 
after  November  15, 1994.  Goods  in  Categories 
611,  629  and  641-Y  which  are  exported 
during  the  period  November  15, 1994 
through  December  14, 1994  shall  not  be 
denied  entry  for  lack  of  a  visa  Goods  in 
Categories  611,  629  and  641-Y  which  are 
exported  on  and  after  December  15,  1994 
•  shaU  be  denied  entry  if  not  accompanied  by 
an  appropriate  export  visa. 

Merchandise  in  merged  Categories  341-Y/ 
641-Y  and  625/626/627/628/629  may  be 
accompanied  by  either  the  appropriate 
merged  export  visa  or  the  correct  category-  or 
part-category  visa  corresponding  to  the  actual 
shipment.  Goods  in  Categories  341-Y,  625, 
626,  627,  628  which  are  exported  prior  to 
November  15. 1994  shall  continue  to  require 
a  visa. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accomp>anied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-28103  Filed  11-14-94:  8:45  ami 
BtLUNQ  COOE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  [  14  U.S.C 
Chapter  35). 

Title:  Applicable  Forms:  and  OMB 
Control  Number  Pre-Candidate 
Procedures;  USMA  Forms  21-12.  21-27, 
FL  375.  FL  723.  FL  450,  and  FL  381. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  55.100. 

Responses  Per  Respondent:  1. 
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Annual  Responses:  55,100. 

Average  Burden  Per  Response:  8 
minutes. 

Annual  Burden  Hours:  7,425. 

Needs  and  Uses:  Pre-C£indidates  for 
aiimission  to  the  U.S.  Military  Academy 
provide  personal  background 
information  in  responding  to  this 
information  collection.  The  information 
collected  hereby,  enables  the  West  Point 
admissions  committee  to  make 
subjective  determinations  on  the  non- 
academic  experience  of  pre-applicants. 
It  is  also  utilized  by  West  Point's  Office 
of  Institutional  Research  for  correlation 
with  success  in  graduating,  and  in 
subsequent  military  careers. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondents'  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  a}  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
l>e  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington,  VA  22202-4302. 

Dated:  November  8, 1994. 
Patricia  L.  Toppings. 

Alterna  f  ■  OSD  Federal  Register  Liaison 

Officer,  Ijepartment  of  Defense. 

|FR  Doc.  94-28068  Filed  11-14-94:  8:45  ami 

BILUN6  COOe  SOO(MM-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


ACnON*  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form;  and  OMB 
Control  Number:  Apphcation  for 
AFROTC  Membership:  AFROTC  Form 
20;  OMB  Control  Number  0701-0105. 

Type  of  Request:  Extension. 

Number  of  Respondents:  20.000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  20.000. 

Average  Burden  Per  Response:  10 
minutes. 


Annual  Burden  Hours:  3,333. 

Needs  and  Uses:  Applicants  for 
admission  to  the  Air  Force  Reserve 
Officers  Training  Corps  program  fill  out 
and  submit  the  AFROTC  Form  20.  The 
information  provided  thereby,  is 
reviewed  and  evaluated  by  the  Air  Force 
to  determine  the  qualifications,  as  well 
as  the  eligibility,  of  applicants  for 
admission  to  the  program. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arhngton.  VA  22202^302. 

Dated:  November  8, 1994. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  94-28069  Filed  11-14-94;  8:45  am] 

BILUNG  COOE  SOOO-04-M 


Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Breast  Cancer  Treatment  Clinical  Trials 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTHDN:  Notice. 

summary:  This  notice  is  to  advise 
interested  parties  of  a  demonstration 
project  in  which  the  DoD  will 
participate  in  breast  cancer  treatment 
clinical  trials  under  approved  National 
Institutes  of  Health.  National  Cancer 
Institute  (NG)  clinical  trials  for  high 
dose  chemotherapy  with  stem  cell 
rescue  (HDC/SCR).  Participation  in 
these  cUnical  trials  will  improve  access 
to  HDC/SCR  for  CHAMPUS  eligible 
female  family  members  when  their 
conditions  meet  protocol  eligibility 
criteria.  DoD  financing  of  these 
procedures  will  assist  in  meeting 
clinical  trial  goals  and  arrival  at 
conclusions  regarding  the  safety  and 
efficacy  of  HDC/SCR  in  the  treatment  of 
breast  cancer.  This  demonstration 
project  is  under  the  authority  of  10 
U.S.C,  chapter  55.  section  1092. 


EFFECTIVE  DATE:  September  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  M.  Maxey,  Health  Care  Policy 
Analyst,  Program  Development  Branch. 
Office  of  Qvilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS).  Aurora.  Colorado 
80045-€900.  telephone  (303)  361-1227. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Breast  cancer  is  the  leading  cause  of 
cancer  deaths  for  women  aged  15  to  54 
years  and,  after  lung  cancer,  the  second 
leading  cause  of  cancer  deaths.  An 
estimated  one  in  eight  women  will 
develop  the  disease  in  her  lifetime. 

The  five-year  survival  rate  for  early 
stage  breast  cancer  is  70  percent,  but  it 
decreases  to  only  4  percent  if  it  has 
advanced  ajid  metastasized.  Initial 
uncontrolled  clinical  trials  of  HDCVSCR 
for  patients  with  advanced  metastatic 
breast  cancers  reported  a  five-year 
sur\'ival  rate  of  16  percent.  Initially,  the 
procedures  themselves  carried  a  10 
percent  or  greater  mortality  rate  but  this 
has  decreased  to  less  than  5  percent  at 
experienced  centers. 

The  interest  sparked  by  these  early 
trials  led  the  National  Cancer  Institute 
(NQ)  in  1990  to  approve  scientifically 
rigorous,  controlled  phase  III  clinical 
research  protocols  under  the  auspices  of 
the  National  Institutes  of  Health.  The 
goal  is  to  compare  the  safety  and 
efficacy  of  HDC/SCR  for  breast  cancer 
with  a  standard  chemotherapy  regimen. 
Currently,  the  protocols  are  only  about 
50  percent  complete.  HDC  provides 
some  effectiveness  in  eradicating  the 
breast  cancer  cells  but  does  tend  to 
disable  the  body's  immune  system.  By 
removing  the  stem  cells  from  the  bone 
marrow  or  blood  before  HDC,  and  then 
replacing  them  after  the  HDC  has 
occurred,  a  level  of  immune  response  is 
restored. 

The  American  Cancer  Society 
considers  HDC/SCR  experimental  for 
breast  cancer,  but  has  established  it  as 
proven  therapy  for  certain  other  less 
common  cancers  at  specific  stages. 

B.  CHAMPUS  Experience 

CHAMPUS.  by  regulation,  does  not 
approve  payment  for  experimental  or 
investigational  procedures  and  any 
change  in  the  experimental  status  of 
HDC/SCR  logically  awaits  the  findings 
fix)m  the  Phase  III  clinical  trials. 
Meanwhile,  professional  support  for  the 
procedure  is  not  universal,  but  there  is 
growing  public  sentiment  that  the 
procedure  is  a  right  of  patients  with 
advanced  breast  cancer  despite  the  fact 
that  this  procedure  is  not  clearly  better 
than  standard  treatments. 


The  result  has  been  multiple  court 
cases  to  force  third  party  payers, 
including  CHAMPUS.  to  pay  for  the 
procedure  in  specific  instances  although 
many  third  party  payers  consider  the 
procedure  experimental  or 
investigational  and  exclude  payment. 

C.  Caseload,  Costs 

Approximately  3.000  CHAMPUS 
female  family  members  are  diagnosed 
with  breast  cancer  each  year,  based  on 
age  adjusted  incidence  rates.  Some  600 
family  members  each  year  would  have 
breast  cancers  that  would  be  eligible  for 
the  NCI  clinical  trials,  and  of  these,  200 
to  300  could  be  expected  to  participate. 

Some  of  them  would  be  randomly 
selected  for  conventional  treatment  as 
part  of  a  control  group.  The  three 
military  treatment  facilities  authorized 
to  serve  as  protocol  centers  report  a  total 
annual  capability  of  about  20  breast 
cancer  cases  per  year  with  little 
potential  for  expansion. 

The  probable  number  of  cases 
receiving  HDC/SCR  payable  with  DoD 
breast  cancer  research  support  funds  is 
roughly  estimated  at  firom  200  to  250. 
The  number  may  grow  as  awareness  of 
the  trials  increases  the  potential  pool 
meeting  the  protocol  eligibility 
requirements,  and  as  new  NCI  studies 
are  established  for  a  wider  variety  of 
breast  cancer  treatments. 

Applicable  hterature  reports  first  year 
treatment  protocol  costs  of  fi-om 
S125.000  to  $140,000  per  case.  Case 
costs  have  been  decreasing  recently  but 
the  reported  range  is  used  to  avoid 
imderestimating  total  costs. 

Resulting  net  aimual  estimated  costs: 
$25  million  to  $35  million. 

D.  Operation  of  the  Demonstration 

The  Assistant  Secretary  of  Defense 
(Health  Affairs)  will  designate  a  Project 
Officer  in  the  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  for 
Clinical  Services. 

The  Project  Officer  will  provide 
clinical  oversight,  and  will  determine 
the  list  of  the  NCI  protocols  and 
institutions  which  will  participate  in 
the  demonstration. 

All  family  members  eligible  for 
CHAMPUS  would  be  eligible  to 
participate  in  the  demonstration.  Active 
duty  members  would  continue  to  be 
eligible  for  direct  care  system  services. 

OCH/VMPUS  will  contract  for  and 
provide  day  to  day  oversight  of 
contractor  case  referral,  case 
coordination,  demonstration  funds 
disbursements  and  maintaining  the 
integrity  of  those  funds,  identification  of 
the  limited  services  for  HDC/SCR 
patients  that  are  payable  under 
CHAMPUS  and  TRICARE,  and  all 


related  tracking  and  reporting 
requirements. 

Patients  with  breast  cancer  would 
undergo  an  initial  evaluation  by  their 
physician.  After  discussing  the  various 
treatment  options  with  the  patient,  if  the 
patient  agreed  to  enter  a  clinical  study, 
the  physician  would  contact  one  of  the 
oncology  cooperative  groups  to 
determine  which  centers  are  currently 
participating  in  the  NCI  clinical  trials. 
The  physician  would  then  arrange  for 
evaluation  of  the  patient  at  the  selected 
center.  Physicians  at  the  center  involved 
in  the  clinical  trial  would  make  the 
actual  patient  selection  based  upon  the 
clinical  criteria  for  their  study. 

The  contractor(s)  would  not  be 
involved  in  clinical  issues  or  in 
directing  patients  to  a  particular 
institution  or  a  specific  clinical  trial. 
The  contractors)  would  be  the  single 
point  of  contact  for  nationwide  provider 
and  patient  information  and  HDC/SCR 
claims  adjudication  and  payment. 

E.  Possible  Future  Expansion  of 
Demonstration  Project 

At  present,  this  demonstration  project 
is  limited  to  the  Phase  III  (randomized 
and  non-randomized)  HDC/SCR 
treatment  for  breast  cancer.  It  is  possible 
that  in  the  future,  other  protocol-based 
clinical  investigations  which  have  been 
NCI  approved  may  be  added  to  this 
demonstration  project.  If  this  occurs,  an 
amendment  to  this  notice  will  be 
published  in  the  Federal  Register. 

Dated:  November  8, 1994. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-28000  Filed  11-14-94:  8:45  am] 
BILUNG  CODE  SOOft-04-M 


Meeting  of  the  Semiconductor 
Technology  Council 

action:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Action,"  notice  is 
hereby  given  that  the  Semiconductor 
Technology  Council  will  hold  its  initial 
meeting.  The  Council's  mission  is  to: 
link  industry  and  national  security 
needs  to  opportunities  for  cooperative 
investments,  foster  pre-competitive 
cooperation  among  industry, 
government  and  academia,  recommend 
opportunities  for  new  R&D  efforts  and 
potential  to  rationalize  and  align  on- 
going industry  and  government 
investments.  Part  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory- 
Committee  Act.  and  pursuant  to  the 


appropriate  provisions  of  Section 
552b(c)  (3)  and  (4),  Title  5.  U  S.C.  There 
will  be  an  open  session  from  3:30  to 
4:00  p.m. 

DATES:  November  21,  1994 
ADDRESSES:  The  Willard 
Intercontinental  Hotel  (Hughes  Room). 
1401  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lance  Glasser,  Director.  ARPA/ESTO. 
3701  N.  Fairfax  Drive,  Arlington.  VA 
22203-1714;  telephone:  703/696-2213. 

Dated:  November  8,  1994. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  94-28070  Filed  11-14-94;  8:45  am] 
BILLING  COOE  S00O-04-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  No.  11367-001] 

Peak  Power  Corp.,  Kvaemer  Venture, 
Inc.  and  Las  Vegas  Energy  Storage 
Limited  Partnership;  Postpt  nement  of 
Scoping  Meetings 

November  8, 1994. 

The  public  and  agency  meetings,  and 
the  site  visit,  for  the  Sheep  Mountain 
Hydroelectric  Project  (FERC  No.  11367- 
001),  which  were  scheduled  for 
November  15  and  16, 1994,  are 
postponed.  (59  FR  55089),  November  3, 
1994).  Another  notice  will  be  issued  as 
soon  as  the  meetings  are  rescheduled. 

If  you  have  any  question  on  this 
matter,  please  call  Miko  Strzelecki  at 
202-219-2827.  V 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-28135  Filed  11-14-94:  8:45  am) 
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Office  of  Fossil  Energy 
[FE  Docket  No  94-73-NG] 

Westcoast  Gas  Services  Inc.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order.  ■ 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westcoast  Gas  Services  Inc. 
authorization  to  import  up  to  2,431  Mcf 
per  day  of  natiu-al  gas  from  Canada  for 
sale  to  Wisconsin  Ga»  Company  over  a 
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nine-year  tenn  beginning  on  November 
1, 1994,  through  September  19,  2003. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  October  27, 
1994. 
Clifibrd  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  94-28185  Filed  11-14-94;  8:45  ami 
BILUNQ  COOE  M50-01-P 

[FE  Docket  No.  94-74-NG] 

Westcoast  Gas  Services  Inc.;  Order 
Granting  Long-Term  Authorfzation  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACDON:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westcoast  Gas  Services  Inc. 
authorization  to  import  up  to  3,712  Mcf 
per  day  of  natural  gas  from  Canada  for 
sale  to  MetropoUtan  Utilities  District 
over  a  nine-year  term  beginning  on 
November  1, 1994,  through  September 
19,  2003. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  October  27, 
1994. 

Clifford  P.  Tomaszewski, 
Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
(PR  Doc.  94-28186  Filed  11-14-94;  8:45  am] 
WLUNG  COOE  •4S0-01-«> 

[FE  Docket  No  94-75-NG] 

Westcoast  Gas  Services  inc.;  Order 
Granting  Long-Term  Authorization  To 
import  Natural  Gas  From  Canada 

agency:  Ofiice  of  Fossil  Energy,  IX)E. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westcoast  Gas  Services  Inc. 


authorization  to  import  up  to  6,536  Mcf 
per  day  of  natural  gas  from  Canada  for 
sale  to  Midwest  Gas  Company,  a 
Division  of  Midwest  Power  Systems 
Inc.,  over  a  nine-year  term  beginning  on 
November  1. 1994,  through  September 
19.  2003. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Dkocket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.Q  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  October  27, 
1994. 

Gifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-28187  Filed  11-14-94;  8:45  am) 
BILLING  COOE  6450-01 -P 

[FE  Docket  No  94-76-NG] 

Westcoast  Gas  Services  Inc.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westcoast  Gas  Services  Inc. 
authorization  to  import  up  to  949  Mcf 
per  day  of  natural  gas  from  Canada  for 
sale  to  Northwestern  Public  Service 
Company  over  a  nine-year  term 
beginning  on  November  1, 1994. 
through  November  1,  2003. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
e.xcept  Federal  holidays. 

Issued  in  Washington,  D.C  October  27. 
1994. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  94-28188  Filed  11-14-94;  8:45  am| 
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[FE  Docket  No.  94-77-NG]    . 

Westcoast  Gas  Services  Inc.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westcoast  Gas  Serx'ices  Inc. 
authorization  to  imj>ort  up  to  1,072  Mcf 
per  day  of  natural  gas  from  Canada  for 
sale  to  Interstate  Power  Company,  Inc. 
over  a  nine-year  term  beginning  on 
November  1, 1994.  through  November  1, 
2003. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Indef)endence 
Avenue.  S.W..  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  October  27, 
1994. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  94-28189  Filed  11-14-94;  8:45  am) 
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[FE  Docket  No.  94-78-NG] 

Westcoast  Gas  Services  Inc.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  from  Canada     ^ 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westcoast  Gas  Services  Inc. 
authorization  to  import  up  to  1,210  Mcf 
per  day  of  natural  gas  from  Canada  for 
sale  to  Cibola  Corp>oration  over  a  nine- 
year  term  beginning  on  November  1, 
1994  through  September  19,  2003. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  October  31. 
1994. 

Clifford  P.  Tomaszewski. 

Director.  Office  of  Natural  Gas,  Office  of  Fuets 

Programs,  Office  of  Fossil  Energy. 

fFR  Doc.  94-28190  Filed  11-14-94;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-36-000] 

ANR  Storage  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  8, 1994. 

Take  notice  that  on  November  2, 
1994.  ANR  Storage  Company  (ANR 
Storage),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
revised  tariff  sheets,  as  listed  in 
Appendix  A,  to  be  effective  November 
15.  1994. 

ANR  Storage  states  that  it  has 
tendered  for  filing  certain  tariff  sheets 
which  revise  its  existing  tariff  to  allow 
its  existing  and  future  customers  more 
flexibility  in  the  use  of  the  storage 
service  provided  by  ANR  Storage,  as 
more  fully  detailed  in  the  application 
filed  by  ANR  Storage.  ANR  Storage  is 
not  proposing  any  change  to  the  rates 
charged  for  its  storage  services. 

ANR  Storage  requests  that  the 
Commission  grant  ANR  Storage 
whatever  waivers  are  necessary  under 
its  regulations  (including  the  thirty  day 
notice  period)  to  allow  the  instant  tariff 
sheets  to  become  effective  on  November 
15,1994. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
DC  20426.  in  accordance  v«th  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  15. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.Cashell, 
Secretary. 
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[Docket  No.  TM95-3-23-000] 

Eastern  Shore  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  8, 1994. 

Take  notice  that  on  November  3, 
1994.  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  certain  revised  tariff  sheets 
included  in  Appendix  A  attached  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  November  1,  1994. 

Eastern  Shore  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
pursuant  to  154.309  of  the 
Commission's  regulations  and  Section 
21  of  the  General  Terms  and  Conditions 
of  Eastern  Shore's  FERC  Gas  Tariff  to 
reflect  lower  prices  being  paid  to 
Eastern  Shore's  suppliers  under  its 
market-responsive  gas  supply  contracts. 
As  filed  herein.  Eastern  Shore  seeks  to 
decrease  its  Demand  and  Commodity 
sales  rates  by  $0.5044  and  $0.6784  per 
dt,  respectively. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
Section  385.211  and  385.214).  All 
motions  or  protests  should  be  filed  on 
or  before  November  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-28091  Filed  11-14-94:  8:45  am] 
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[Docket  No.  ER95-B2-000] 

Fitchburg  Gas  and  Electric  Light 
Company;  Notice  of  Filing 

]      November  3, 1994. 

Take  notice  that  on  October  27, 1994, 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Commission  a  service  agreement 
between  Fitchburg  and  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC)  for  sale  of  7.5  MW  (winter 
maximum  claimed  capabiUty)  of 
capacity  and  associated  energy  from 
Fitchburg  #7.  This  is  a  service  agreement 
under  Fitchburg's  FERC  Electric  Tariff, 
Original  Volume  No.  2,  which  was 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER92-88-O00  on  September 
30. 1992.  The  capacity  rate  to  be 
charged  MMWEC  is  below  the 
maximum  capacity  charges  set  forth  in 
the  Tariff,  and  the  energy  rate  is  that 
established  in  the  Tariff.  Fitchburg 
requests  that  service  commence  as  of 
November  1, 1994.  A  notice  of 
cancellation  was  also  filed. 

Fitchburg  states  that  copies  of  the 
filing  were  served  on  MMWEC  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  Aff-Stich 
motions  or  protests  should  be  filed  on 
or  before  November  17. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  8  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Llnwood  A.  Watson,  |r., 
Acting  Secretary- 
IFR  Doc.  94-28136  Filed  11-14-94;  8:45  ami 
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[DocfcM  No.  RP91-47-011] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Compliance  Filing 

November  8, 1994. 

Take  notice  that  on  November  4, 
1994,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  proposed 
Original  Sheet  No.  21 5A. 

National  states  that  it  is  submitting 
this  sheet  and  the  attached  workpapers 
to  Clowthrough  the  take-or-pay  (TOP) 
charges  allocated  to  National  by  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern). 

National  further  states  that  this  tariff 
sheet  is  filed  in  compliance  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  on  May  4, 1994. 
National  states  that  in  May  4  Order,  the 
Commission  required  that  it  submit  an 
allocation  methodology  to  flowthrough 
to  its  customers  on  an  as-billed  basis, 
the  TOP  charges  allocated  to  National 
by  its  upstream  pipeline-suppliers  after 
the  Commission's  approval  of  the 
upstream  pipeline's  allocation 
methodology. 

National  states  that  it  propo^s  to 
allocate  to  its  customers  their  share  of 
the  fixed  TOP  charges  from  Texas 
Eastern  using  the  1988  WRQ 
components,  which  is  the  closest 
measure  on  National's  system  that 
appropriates  the  Texas  Eastern 
flowthrough  methodology. 

National  respectfully  requests  waiver 
of  the  30-day  notice  requirement  in 
Section  152.22  of  the  Commission's 
regulations  for  good  cause  shown.  In 
this  regard,  National  states  that 
implementation  of  this  allocation 
method  on  December  1, 1994,  will  not 
impose  significantly  high  costs  on  its 
customers,  certainly  when  compared 
with  their  original  payments. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  November  15,  1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  O.  Cashell, 
Secretary. 
[FR  Doc.  94-28092  Filed  11-14-94:  8:45  am) 
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[Docket  No.  RP93-36-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Informal  Settl<>frent 
Conference 

November  8, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday, 
November  14, 1994,  at  10:00  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E., 
Washington,  D.C,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
395.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  David  R.  Cain  (202)  208-0917  or 
John  P.  Roddy  (202)  208-1176. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-28093  Filed  11-14-94;  8:45  am] 
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[Docket  No.  RP94-404-001I 

Northern  Border  Pipeline  Co.;  Notice  of 
Tariff  Filing 

November  8, 1994. 

Take  notice  that  on  November  3, 
1994,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  Substitute  First  Revised  Sheet 
Number  160  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 

Northern  Border  states  that  the  filing 
is  in  compliance  with  the  Commission's 
order,  issued  October  31,  1994,  in  the 
above-referenced  docket.  Northern 
Border  further  states  that  the  October  31 
Order  required  Northern  Border  to 
revise  its  tariff  language  to  incorporate 
the  change  regarding  flowing  gas 
priority  for  Rate  Schedule  IT-1 
volumes. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  15. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  and  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  94-28094  Filed  11-14-94:  8:45  am) 

BiLUNO  COOE  ITIT-W-M 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15.  1994  /  Notices  58839 


[Docket  Na  TM95-3-59-OO0I 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  Rates 

November  8, 1994. 

Take  notice  that  on  November  4, 
1994,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  Sixteenth  Revised 
Sheet  No.  53  is  being  filed  to  establish 
the  September  1994  Index  Price  for 
determining  the  dollar/volume 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C,  20426,  in  accordance  with 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  15, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  94-28095  Filed  11-14-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6106-8] 

Acid  Rain  Program:  Draft  Permits  and 
Permit  Modifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  permits' and 
permit  modifications. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 


comment  5-year  sulfur  dioxide  (SO2) 
and  nitrogen  oxide  (NOx)  compliance 
plans  which  either  amend  previously 
issued  Phase  I  Acid  Rain  Permits,  or 
will,  if  approved,  result  in  the  issuance 
of  a  Phase  1  Acid  Rain  Permit  to  sources 
not  previously  required  to  have  one. 
These  actions  are  taken  in  accordance 
vrith  the  Acid  Rain  Program  regulations 
(40  CFR  part  72). 

DATES:  Comments  on  the  draft  permits 
and  modifications  must  be  received  no 
later  than  30  days  after  the  date  of  this 
notice  (December  15, 1994)  or  the  date 
of  publication  of  a  similar  notice  in  a 
local  newspaper,  whichever  is  later. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  EPA  Region 
3,  841  Chestnut  Building.  Philadelphia, 
PA.  19107. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  3,  Air,  Radiation  and  Toxics 
Division.  Attn:  Richard  Killian  (address 
above).  Submit  comments  in  duplicate 
and  identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  niunber. 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  all  units  in  the 
plan.  All  timely  comments  will  be 
considered,  except  those  pertaining  to 
standard  provisions  under  40  CFR  72.9 
or  issues  not  relevant  to  the  permit  or 
the  permit  modification. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  an  SO2  or  NOx  compliance 
plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
Richard  Killian,  (215)  597-7547. 
SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January  11, 1993,  EPA 
promulgated  final  rules  implementing 
the  SO2  portion  of  the  program. 
Subsequently,  several  parties  filed 
petitions  for  review  of  the  rules  with  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  On  May  4. 1994.  EPA 
and  other  parties  signed  a  settlement 
agreement  addressing  the  substitution 
and  reduced  utilization  issues.  In 
today's  action,  EPA  is  issuing  to  the 
fol  owing  utility  plants  draft  SOj 


compliance  plans  that  allocate  SO2 
emission  allowances  and  approve  SO2 
compliance  plans,  consistent  with  the 
May  4, 1994  settlement  (draft  NOx  plans 
are  included  where  appropriate): 

Phase  I  Units  Designating  Substitution 
Units 

Armstrong  in  Pennsylvania:  One 
conditional  substitution  plan  for  1995- 
1999,  in  which  unit  1  designates 
Albright  unit  1  as  a  substitution  unit; 
one  conditional  substitution  plan  for 
1995-1999,  in  which  unit  2  designates 
Albright  unit  2  as  a  substitution  unit. 

Albright  in  West  Virginia:  One 
conditional  substitution  plan  for  1995- 
1999,  in  which  unit  3  designates  R  P 
Smith  unit  9  as  a  substitution  unit. 

Fort  Martin  in  West  Virginia:  One 
substitution  plan  for  1995-1999,  in 
which  unit  2  designates  R  P  Smith  unit 
11  as  a  substitution  unit; 

Phase  II  Substitution  Units  and  NOx 
Compliance  Plans 

R  P  Smith  in  Maryland:  386 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  9;  3,128 
substitution  allowances  for  each  year 
1995-1999  to  unit  11  (See  Albright  and 
Fort  Martin  descriptions  in  Phase  I 
section  above);  one  NOx  compliance 
plan  for  1996-1999  in  which  unit  11 
will  comply  with  the  standard  emission 
limitation  of  0.45  Ibs/MMBtu;  this  unit 
is  not  required  to  meet  an  emission 
limitation  for  NOx  until  April  1.  1996. 

Albright  in  West  Virginia:  4.831 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1;  5.024 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  2  (See 
Armstrong  description  in  Phase  I 
section  above). 

Mitchell  in  West  Virginia:  One  NOx 
compliance  plan  for  1996-1999  in 
which  unit  33  will  comply  with  the 
standard  emission  limitation  of  0.45  lbs/ 
MMBtu;  this  unit  is  not  required  to  meet 
an  emission  hmitation  for  NOx  until 
April  1. 1996. 

Dated:  November  9. 1994. 
Brian  J.  McLean 

Director,  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

IFR  Doc.  94-28275  Filed  11-14-94;  8:45  am] 
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[FRL-6106-9] 

Acid  Rain  Program:  Draft  Permits  and 
Permit  Modifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  draft  permits  and 
permit  modifications. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  5-year  sulfur  dioxide  (SO2) 
and  nitrogen  oxide  (NOx)  compUance 
plans  which  either  amend  previously 
issued  Phase  I  Acid  Rain  Permits,  or 
will,  if  approved,  result  in  the  issuance 
of  a  Phase  I  Acid  Rain  Permit  to  sources 
not  previously  required  to  have  one. 
These  actions  are  taken  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  part  72). 

DATES:  Comments  on  the  draft  permits 
and  modifications  must  be  received  no 
later  than  30  days  after  the  date  of  this 
notice  (December  15, 1994)  or  the  date 
of  publication  of  a  similar  notice  in  a 
local  newspaper,  whichever  is  later. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  the  following 
locations:  for  sources  in  Maryland:  EPA 
Region  3.  841  Chestnut  Bldg.. 
Philadelphia,  PA  19107.  (215)  597- 
9800;  for  sources  in  Alabama  and 
Mississippi:  EPA  Region  4.  345 
Courtland  St..  NE,  Atlanta,  GA,  30365; 
for  sources  in  Illinois:  EPA  Region  5. 
Ralph  H.  Metcalfe  Federal  Bldg..  77 
West  Jackson  Blvd..  Chicago.  IL  60604; 
for  sources  in  Utah  and  Wyoming:  EPA 
Region  8.  999  18th  St..  Denver.  CO 
80202-2466. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  the 
following  locations:  for  sources  in 
Maryland:  EPA  Region  3.  Air.  Radiation. 
and  Toxics  Division,  Attn:  Thomas 
Maslany,  Director  (address  above);  for 
sources  in  Alabama  and  Mississippi: 
EPA  Region  4,  Air.  Pesticides,  ^jd 
Toxics  Management  Division,  Attn: 
Brian  Beais  (address  above);  for  sources 
in  Illinois:  EPA  Region  5,  Air  and 
Radiation  Division,  Attn:  David  Kee. 
Director  (address  above);  for  sources  in 
Utah  and  Wyoming:  EPA  Region  8,  Air. 
Radiation  and  Toxics  Division.  Attn: 
Patricia  Hull,  Director  (address  above). 
Submit  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  all  units  in  the 
plan.  All  timely  comments  will  be 
considered,  except  those  pertaining  to 
standard  provisions  under  40  CFR  72.9 
or  issues  not  relevant  to  tl  i  permit  or 
the  permit  modification. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
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the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  an  SOj  compliance  plan. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
sources  in  Maryland,  call  Kimberly 
Peck,  (215)  597-9839;  for  sources  in 
Alabama  and  Mississippi,  call  Scott 
Davis,  (404)  347-5014;  for  sources  in 
Illinois,  call  Cecilia  Mijares,  (312)  886- 
0968;  for  sources  in  Utah  and  Wyoming, 
call  Mark  Komp.  (303)  293-0956. 

SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January  11,  1993,  EPA 
promulgated  final  rules  implementing 
the  SCh  portion  of  the  program. 
Subsequently,  several  parties  filed 
petitions  for  review  of  the  rules  with  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  On  May  4, 1994,  and 
August  10, 1994,  EPA  and  other  parties 
signed  settlement  agreements 
addressing  the  substitution  issues.  In 
today's  action,  EPA  is  issuing  to  the 
following  utility  plants  draft  SO2 
compliance  plans  that  allocate  SO2 
emission  allowances  and  approve  SO2 
compliance  plans,  consistent  with  these 
settlements: 

Phase  I  Units  Designating  Substitution 
Units 

C  P  Crane  in  Maryland:  four 
substitution  plans  for  1995,  in  which 
unit  2  designates  Huntington  unit  1, 
Hunter  units  1  and  2,  and  Dave  Johnston 
unit  BW44  as  substitution  units;  one 
conditional  substitution  plan  for  1996- 
1999,  in  which  unit  2  designates  Hunter 
unit  1  as  a  substitution  unit;  one 
conditional  substitution  plan  for  1996- 
1999,  in  which  unit  2  designates  Hunter 
unit  2  as  a  substitution  unit;  one 
conditional  substitution  plan  for  1996- 
1999,  in  which  unit  2  designates 
Huntington  unit  1  as  a  substitution  unit; 
one  conditional  substitution  plan  for 
1996-1999,  in  which  unit  2  designates 
Dave  Johnston  unit  B\V44  as  a 
substitution  unit;  two  substitution  plans 
for  1995-1999,  in  which  unit  2 
designates  R  D  Morrow  imits  1  and  2 
(one  plan),  and  Charles  R  Lowinan  units 
2  and  3  (one  plan)  as  substitution  units. 

Baldwin  in  Illinois:  one  substitution 
plan  for  1995.  in  which  unit  2 
designates  Jim  Bridger  unit  BW74  as  a 
substitution  unit;  one  conditional 
substitution  plan  for  1996-1999.  in 
which  unit  2  designates  Jim  Bridger  unit 
BVV74  as  a  substitution  unit. 


Phase  II  Substitution  Units  and  NOx 
Compliance  Plans 

Charles  R  Lowman  in  Alabama:  6,226 
substitution  allowances  and  a  maximum 
annual  average  SO2  emissions  rate  of 
0.6052  Ibs/MMBtu  for  each  year  1995- 
1999  to  unit  2;  5,614  substitution 
allowances  and  a  maximum  armual 
average  SO2  emissions  rate  of  0.5895 
Ibs/MMBtu  for  each  year  1995-1999  to 
unit  3  (See  C  P  Crane  description 
above):  one  NOx  averaging  plan  for 
1995-1999  for  units  2  and  3;  under  the 
averaging  plan,  each  imit's  actual 
annual  emission  rate  for  NOx  shall  not 
exceed  the  alternative  emission 
limitation  of  0.50  Ibs/MMBtu.  and  there 
is  no  aimual  heat  input  limit. 

R  D  Morrow  in  Mississippi:  4,571 
substitution  allowances  and  a  maximum 
annual  average  SO2  emissions  rate  of 
0.6439  Ibs/MMBtu  for  each  year  1995- 
1999  to  unit  1;  5,002  substitution 
allowances  and  a  maximum  annual 
average  SO2  emissions  rate  of  0.6931 
Ibs/MMBtu  for  each  year  1995-1999  to 
unit  2  (See  C  P  Crane  description 
above);  pne  NOx  averaging  plan  for 
1995-1999  for  units  1  and  2;  under  the 
averaging  plan,  each  unit's  actual 
annual  emission  rate  for  NOx  shall  not 
exceed  the  alternative  emission 
li.Tiitation  of  0.50  Ibs/MMBtu,  and  there 
is  no  annual  heat  input  limit. 

Hunter  in  Utah:  2,040  substitution 
allowances  and  a  maximum  annual 
average  SO2  emissions  rate  of  0.1208 
Ibs/MMBtu  for  1995  to  unit  1;  1,826 
substitution  allowances  and  a  maximum 
annual  average  SO2  emissions  rate  of 
0.1012  Ibs/MMBtu  for  1995  to  unit  2; 
2.040  conditional  substitution 
allowances  and  a  maximum  annual 
average  SO2  emissions  rate  of  0.1208 
Ibs/MMBtu  for  1996-1999  to  unit  1; 
1,826  conditional  substitution 
allowances  and  a  maximum  annual 
average  SO2  emissions  rate  of  0.1012 
Ibs/MMBtu  for  1996-1999  to  unit  2  (See 
C  P  Crane  description  above);  one  NOx 
compliance  plan  for  1995-1999  in 
which  units  1  and  2  will  each  comply 
with  the  standard  emission  limitation  of 
0.45  Ibs/MMBtu. 

Huntington  in  Utah:  1,790 
substitution  allowances  and  a  maximum 
annual  average  SO2  emissions  rate  of 
0.0889  Ibs/MMBtu  for  1995  to  unit  1: 
1,790  conditional  substitution 
allowances  and  a  maximum  annual 
average  SO2  emissions  rate  of  0.0889 
Ibs/MMBtu  for  1996-1999  to  unit  1  (See 
C  P  Crane  description  above);  one  NOx 
compliance  plan  for  1995-1999  in 
which  unit  1  will  comply  with  the 
standard  emission  limitation  of  0.45  lbs/ 
MMBtu. 


Dave  Johnston  in  Wyoming:  3,025 
substitution  allowances  aild  a  maximum 
annual  average  SO2  emissions  rate  of 
0.2095  Ibs/MMBtu  for  1995  to  unit 
BW44;  3,025  conditional  substitution 
allowances  and  a  maximum  annual 
average  SO2  emissions  rate  of  0.2095 
Ibs/MMBtu  for  1996-1999  to  unit  BW44 
(See  C  P  Crane  description  above);  one 
NOx  compliance  plan  for  1995-1999  in 
which  unit  BW44  will  comply  with  the 
standard  emission  limitation  of  0.45  lbs/ 
MMBtu. 

Jim  Bridger  in  Wyoming:  3,165 
substitution  allowances  and  a  maximum 
annual  average  SO2  emissions  rate  of 
0.1331  Ibs/MMBtu  for  1995  to  unit 
BW74;  3,165  conditional  substitution 
allowances  and  a  maximum  annual 
average  SO2  emissions  rate  of  0.1331 
Ibs/MMBtu  for  1996-1999  to  unit  BW74 
(See  Baldwin  description  above);  one 
NOx  compliance  plan  for  1995-1999  in 
which  unit  BW74  will  comply  with  the 
standard  emission  limitation  of  0.45  lbs/ 
MMBtu. 

Dated:  November  10, 1994. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

|FR  Doc.  94-28276  Filed  11-14-94;  8:45  ami 
BILLING  COOe  6S6»-60-P 

[FRL-5105-6] 

Transfer  of  Data  to  Contractor 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intended  Transfer  of 
Confidential  Business  Information  to 
Contractors  and  Subcontractors. 

summary:  The  Environmental  Protection 
Agency  (EPA)  intends  to  transfer 
confidential  business  information  (CBI) 
collected  from  the  pulp,  paper,  and 
paperboard  manufacturing; 
pharmaceutical  manufacturing;  and 
other  industries  listed  below  to  Science 
Applications  International  Corporation, 
Inc.  (SAIC);  Abt  Associates,  Inc.;  and 
their  subcontractors.  Transfer  of  the 
information  will  allow  the  contractors 
and  subcontractors  to  assist  EPA  in 
developing  effluent  limitations 
guidelines  and  standards  under  the 
Clean  Water  Act  (CWA),  and  in 
developing  or  evaluating  the  need  for 
regulations  under  the  Clean  Air  Act 
(CAA),  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  and  the  Toxic 
Substances  Control  Act  (TSCA).  The 
information  being  transferred  was  or 
will  be  collected  under  the  authority  of 
section  308  of  the  Clean  Water  Act. 
Some  of  the  information  was  provided 


Federal  Register  /  Vol.  59,  No.  219  /  Tuesday.  November  15.  1994  /  Notices  58841 


voluntarily  by  industrial  facilities;  this 
information  also  could  have  been 
collected  under  section  308.  Information 
being  transferred  from  the  pulp,  paper, 
and  paperboard  industry  was  or  will  be 
collected  under  the  additional 
authorities  of  section  114  of  the  Clean 
Air  Act  (CAA)  and  section  3007  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Interested  persons  may 
submit  comments  on  this  intended 
transfer  of  information  to  the  address 
noted  below. 

DATES:  Comments  on  the  transfer  of  data 
are  due  November  21, 1994. 
ADDRESSES:  Comments  may  be  sent  to 
Mr.  David  Hoadley,  Document  Control 
Officer.  Engineering  and  Analysis 
Division  (4303),  911  East  Tower,  U.S. 
EPA.  401  M  Street  S.W..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Da\-id  Hoadley.  Document  Control 
Officer,  at  (202)  260-7765. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
previously  transferred  to  its  contractors. 
SAIC  (located  in  Falls  Church,  Virginia) 
and  Abt  Associates  (located  in 
Cambridge,  Massachusetts), 
information,  including  confidential 
business  information  (CBI)  concerning 
certain  industries  collected  under  the 
authority  of  section  308  of  the  Clean 
Water  Act.  EPA  determined  that  this 
transfer  was  necessary  to  enable  the 
contractors  and  subcontractors  to 
perform  their  work  in  assisting  EPA  in 
developing  effluent  guidelines  and 
standards  for  certain  industries.  Notice 
to  this  effect  was  provided  to  the 
affected  industries. 

Today.  EPA  is  giving  notice  that  it  has 
entered  into  additional  contracts, 
numbers  68-C4-0046  and  68-C4-0060, 
with  SAIC  and  Abt  Associates, 
respectively.  The  reason  for  these 
contracts  is  to  secure  additional 
contractor  support  in  statistical  and 
economic  analyses.  To  obtain  assistance 
in  responding  to  these  contracts,  SAIC 
and  Abt  Associates  have  entered  into 
contracts  with  their  subcontractors. 

SAIC  will  provide  the  same  type  of 
statistical,  technical,  and  data  base 
support  services  as  previously  provided 
in  contract  number  68-C0-0035.  In  the 
new  contract.  SAIC  has  retained,  bom 
the  previous  contract,  the  statistical  and 
economic  analysis  services  of 
subcontractor  Research  Triangle 
Institute  (RTI)  located  in  Research 
Triangle  Park.  North  Carolina.  SAIC  has 
also  obtained  the  services  of  two  other 
subcontractors,  Softvrare  Technology 
Group  (located  in  Fairfax,  Virginia)  and 
Highland  Data  Services  (located  in 
Bluegrass,  Virginia),  for  computer 
support  and  data  entry. 


Abt  Associates  will  provide  the  same 
type  of  economic  and  regulatory 
analysis  «md  evaluation  support  services 
as  previously  provided  in  contract 
number  68-CO-0080.  In  the  new 
contract,  Abt  Associates  has  retained, 
fit)m  the  previous  contract,  the 
economic  analysis  services  of  three 
subcontractors:  Eastern  Research  Group 
(located  in  Lexington,  Massachusetts); 
Industrial  Economics,  Inc.  (located  in 
Cambridge,  Massachusetts);  and  RCG/ 
Hagler  Bailly  Inc.  (located  in  Boulder. 
Colorado).  Abt  Associates  has  also 
obtained  the  economic  analysis  services 
of  five  other  subcontractors:  Apogee 
Research  (located  in  Bethesda, 
Maryland);  Booz-Allen  &  Hamilton,  Inc. 
(also  located  in  Bethesda,  Maryland);  Fu 
&  Associates,  Ltd.  (located  in  Arlington, 
Virginia);  Radian  Corporation  (located 
in  Hemdon,  Virginia);  and  Research 
Triangle  Institute  (located  in  Research 
Triangle  Park,  North  Carolina).  Fu  & 
Associates  will  provide  computer 
support  in  addition  to  economic 
analysis  support. 

All  EPA  contractor  and  subcontractor 
personnel  are  bound  by  the 
requirements  and  sanctions  contained 
in  their  contracts  with  EPA  and  in 
EPA's  confidentiality  regulations  found 
at  40  CFR  Part  2,  Subpart  B.  SAIC,  Abt 
Associates,  and  their  subcontractors 
adhere  to  EPA-approved  security  plans 
which  describe  procedures  to  protect 
confidential  business  information  (CBI). 
The  procedures  in  these  plans  are 
applied  to  CBI  previously  gathered  by 
EPA  for  the  industries  identified  below 
and  to  CBI  that  may  be  gathered  in  the 
future  for  these  industries.  The  security 
plans  specify  that  contractor  and 
subcontractor  personnel  are  required  to 
sign  non-disclosure  agreements  and  are 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  CBI.  No  person  is 
automatically  granted  access  to  CBI;  a 
need  to  know  must  exist. 

The  information  that  will  be 
transferred  to  SAIC,  Abt  Associates,  and 
their  subcontractors  consists  primarily 
of  information  previously  collected  by 
EPA  to  support  the  development  of 
effluent  limitations  guidelines  and 
standards  under  the  Clean  Water  Act.  In 
particular,  information,  including  CBI. 
collected  for  the  development  of 
effluent  limitations  guidelines  and 
standards  for  the  following  industries 
may  be  transferred:  centralized  waste 
treatment;  industrial  laundries; 
incinerators;  landfills;  machinery 
products  and  manufacturing;  oil  and 
gas;  organic  chemicals;  pesticide 
manufacturing;  pesticides  formulating, 
packaging,  and  repackaging; 
pharmaceutical  manufacturing; 


petroleum  refining;  pulp,  paper,  and 
paperboard  manufacturing;  steam  and 
electric;  and  transportation  equipment 
cleaning. 

EPA  also  intends  to  transfer  to  SAIC, 
Abt  Associates,  and  their  subcontractors 
all  information  listed  in  this  notice,  of 
the  type  described  above  ^including 
CBI)  that  may  be  collected  in  the  future 
under  the  authority  of  section  308  of  the 
Clean  Water  Act,  as  is  necessary  to 
enable  SAIC,  Abt  Associates  and  their 
subcontractors  to  carry  out  the  work 
required  by  their  contracts  to  support 
EPA's  development  of  effluent 
limitations  guidelines  and  standards  for 
the  industries  listed  above. 

Dated:  November  3. 1994. 
Tudor  T.Davies, 

Director.  Office  of  Science  and  Technology, 

Office  of  Water. 

(PR  Doc.  94-28148  Filed  11-14--94:  8:45  am) 
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[FRL-«105-e] 

GuM  of  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting  of  the 
Management  Committee  of  the  Gulf  of 
Mexico  Program. 


SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  at  the  Pontchartrain  Hotel.  2031 
St.  Charles  Avenue.  New  Orleans. 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Douglas  Upka.  Acting  Director.  Gulf 
of  Mexico  Program  Office,  Building 
1103,  Room  202.  John  C.  Stennis  Space 
Center.  Stennis  Space  Center.  MS 
39529-6000,  at  (601)  688-3726. 
SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held 
December  6-7, 1994,  at  the 
Pontchartrain  Hotel,  2031  St.  Charles 
Avenue,  New  Orleans,  LA.  The 
committee  will  meet  from  1:00  to  5:00 
p.m.  on  December  6  and  from  8:00  a.m.   " 
to  4:00  p.m.  on  December  7.  Agenda 
items  will  include:  September  Meeting 
Summary  Review;  Presentation  on 
Current  Research  (Vibrio  vulnificus); 
Strategic  Assessment  Progress  Report; 
Review  of  Draft  Federal  Agreement; 
Report  on  FACA  Review  (Business  and 
Industry  Proposal);  FY95  Project  Review 
and  Recommendations;  FY96  Project 
Funding  Methodology;  Gulf  Information 
Network  Business  Plan;  Review  of 
Meeting  Policies/Practices; 
Appointment  of  New  Issue  Committee 
State  Co-Chairs;  Intergovernmental 
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Oceanographic  Commission 
Presentation;  and  Symposium  Status 
Report. 

The  meeting  is  open  to  the  public. 
WUliam  D.  Holland, 
Acting  Director,  Gulf  of  Mexico  Program. 
IFR  Doc.  94-28149  Filed  11-14-94:  8;45  am) 
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[FRL-5105-7] 

C  &  R  Battery  Company,  Inc.  De 
Minimis  Settlement;  Proposed 
Administrative  Settlement  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

agency:  United  States  Environmental 

Protection  Agency. 

ACTION:  Request  for  public  comment. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  de  minimis 
settlement  pursuant  to  Section  122(g)(4) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended,  (CERCLA).  42 
U.S.C.  9622(g)(4).  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  of  66  de 
minimis  parties  for  response  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency  at  the 
CAR  Battery  Company.  Inc.  Site, 
Chesterfield  County,  Virginia. 
DATES:  Comments  must  be  provided  on 
or  before  December  15, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  United 
States  Environmental  Protection 
Agency.  Region  lU,  841  Chestnut 
Building,  Philadelphia.  Pennsylvania, 
19107,  and  should  refer  to:  In  Re:  C  & 
R  Battery  Company,  Inc.  Site, 
Chesterfield  County,  Virginia,  U.S.  EPA 
Docket  No.  III-94-25-DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lydia  Isales  (215)  597-9951,  United 
States  Envirorunental  Protection 
Agenr  V.  Office  of  Regional  Counsel, 
(3RC2U).  841  Chestnut  Building. 
Philadelphia,  Pennsylvania,  19107. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  De  Minimis  Settlement 

In  accordance  with  Section  122(i)(l)of 
CERCLA,  42  U.S.C  9622(i)(l),  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  C  &  R  Battery  Company,  Inc.  Site  in 
Chesterfield  County,  Virginia.  The 
administrative  settlement  was  signed  by 
the  United  States  Environmental 
Protection  Agency,  Region  Ill's  Regional 
Administrator  on  9/26/94  and  subject  to 


review  by  the  public  pursuant  to  this 
Notice.  The  agreement  is  also  subject  to 
the  approval  of  the  Attorney  General, 
United  States  Department  of  Justice  or 
her  designee  and  for  the  grant  of  a 
covenant  not  to  sue  for  natural  resource 
damages,  is  also  subject  to  agreement  in 
writing  by  the  Department  of  Interior 
and  the  National  Oceanic  and 
Atmospheric  Administration.  Below  are 
listed  the  parties  who  have  executed 
binding  certifications  of  their  consent  to 
participate  in  the  settlement: 

All-Scrap  Salvage,  Inc. 

AT&T  Corp 

Annaco,  Inc. 

Arcon  Equipment,  Inc. 

Baker  Iron  &  Metal  Co.,  Inc. 

Barlow,  F.  Wayne 

Bell  Atlantic— Maryland.  Inc.  (f/k/a  C&P 

Telephone  of  Maryland) 
Berry  Enterprises.  Inc.  (f/k/a  Berry  Iron  & 

Metal  Company) 
Boydton  Farm  Supply  Co. 
Brenner  Companies,  Inc.  (f/k/a  Brenner  Iron    , 

&  Metal  Company) 
Bridgestone/Firestone,  Inc. 
Brittenham's  Rebuilding  Service,  Inr„ 
Bruce's  Iron  &  Metal,  Inc. 
Charles  Bluestone  Company 
City  of  Richmond.  Virginia 
Cohen  &  Green  Salvage  Co.,  Inc. 
Coiners  Scrap  Iron  and  Metal.  Inc. 
Columbia  Steel  &  Metal  Co.,  Inc. 
Cook's  Scrap  .Metal  Inc. 
Cumberland  Battery  Inc. 
D.C.  Systems.  Inc. 

Doody's  Used  Auto  Parts,  Incorporated 
Exide  Corporation 
Exxon  Corporation 
Could,  Inc 

Hopewell  Iron  &  Metal  Company,  Inc. 
International  Business  Machines  Corporation 
J.C.  Penney  Company,  Inc. 
Kirk  Battery  Co. 
Knox  Metals  Corporation 
Lake  City,  Inc.  (£/k/a  Lake  Gty  Scrap  Metal, 

Inc.) 
Lake  City,  Inc.  (f/k/a  Bedford  Recycling,  Inc.) 
Leesburg  Iron  &  Metal,  Inc. 
Livingston  &  Co.,  Inc. 
Manassas  Scrap  Metal  Co. 
Maryland  Recycle  Company,  Inc  (f/k/a  Ron's 

Recycling  Center) 
Metallics  Recycling  Co. 
Metalmart,  Inc. 
Mine  Battery  Service,  Inc. 
Mountain  Metal  Company  Inc  orporated,  of 

West  Prestonburg.  Kentucky 
Myers  Brothers,  Inc. 
National  Waste  Paper  Company.  The 
New  Castle  Battery  Manufacturing  Company 
Newell  Industries,  Inc. 
Newton,  Clarence  R.  "Buddy"  d/b/a  B&N 

Auto  Salvage  Co. 
Niles  Iron  &  Metal  Co.,  Inc. 
Norfolk  Southern  Railway  Company 
Omnisource  Corporation 
Pascap  Company,  Inc 
RSR  Corporation 
Reserve  Iron  &  Metal  Ltd..  Partnership  [U\J 

a  Reserve  Iron  &  Metal.  Inc.) 
Reynolds  Metals  Company 
Richmond,  Fredericksburg  and  Potomac 

Railroad  Company 


Rocky  Mount  Recyclers,  Inc. 

Sammett  Towing  and  Salvage,  Inc. 

Siskin  Steel  &  Supply  Co.,  Inc 

Southern  Foundry  Supply,  Inc. 

St.  Marys  Iron  and  Steel  Corporation 

Street,  James  H. 

Textron.  Inc. 

United  Salvage  Company 

V.H.  Holmes  &  Sons.  Inc. 

Ware's  Van  &  Storage  Co..  Inc.  (f/k/a  S&M 

Systems  Corp.) 
Western  Auto  Supply  Company 
Willoughby  Iron  &  Waste  Material  Co. 
Zuckerman  Metals,  Inc. 

These  66  parties  collectively  agreed  to 
pay  $684,947.58  to  the  Hazardous 
Substance  Trust  Fund.  Out  of  such 
amount,  the  Environmental  Protection 
Agency  will  forward  $89,149.94  to  the 
Department  of  Interior  and  the  National 
Oceanic  and  Atmospheric 
Administration  for  natural  resoiu-ce 
damages.  Such  payment  is  being  made 
by  63  of  the  66  signatories  (all  but  New 
Castle  Manufacturing  Company. 
Newton.  Clarence  R.  "Buddy"  d/b/a  B  & 
N  Auto  Salvage  Co..  and  United  Salvage 
Company).  The  agreement  is  subject  to 
the  contingency  that  the  Environmental 
Protection  Agency  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Sections  122(g) 
and  107  of  CERCLA,  42  U.S.C.  9622(g) 
and  9607.  Section  122(g)  of  CERCLA,  42 
U.S.C.  9622(g),  authorizes  early 
settlements  with  de  minimis  parties  to 
allow  them  to  resolve  their  liabiUties 
under,  inter  alia.  Section  107  of 
CERCLA,  42  U.S.C.  §  9607,  to  reimburse 
the  United  States  for  response  costs 
incurred  in  cleaning  up  Superfund  sites 
without  inciu'ring  substantial 
transaction  costs.  Under  this  authority 
the  Environmental  Protection  Agency 
proposes  to  settle  with  potentially 
responsible  parties  at  the  C  &  R  Battery 
Company,  Inc.  Site  who  are,  in  total, 
responsible  for  less  than  10%  percent  of 
the  volume  of  hazardous  substances  at 
the  Site.  The  grant  of  a  covenant  not  to 
sue  for  natural  resource  damages  by  the 
Department  of  Interior  and  the  National 
Oceanic  and  Atmospheric 
Administration  to  those  parties  paying 
their  share  of  such  allocated  costs  is 
subject  to  agreement  in  writing  by  the 
Department  of  Interior  and  the  National 
Oceanic  and  Atmospheric 
Administration  pursuant  to  Section 
122(j)  of  CERCLA,  42  U.S.C.  9622(j). 

The  de  minimis  parties  listed  above 
will  be  required  to  pay  their  volimfietric 
share  of  the  Government's  past  response 
costs  and  the  estimated  future  response 
costs  at  the  C  &  R  Battery  Company,  Inc. 
Site,  and  an  appropriate  premiimi  in 


accordance  with  Agency  policy.  The  de 
minimis  parties  listed  above  (with  the 
exception  of  New  Castle  Manufacturing 
Company,  Nevrton,  Cleirence  R. 
"Buddy"  d/b/a  B&N  Salvage  Co.,  and 
United  Salvage  Company)  will  be 
required  to  pay  their  share  of  the 
Department  of  Interior's  and  the 
National  Oceanic  and  Atmospheric 
Administration's  estimated  natural 
resource  damages.  Three  de  minimis 
parties  are  paying  a  lesser  amount  than 
their  volumetric  share,  based  on  ability 
to  pay. 

The  En\irorunental  Protection  Agency 
will  receive  written  comments  to  this 
proposed  administrative  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice.  A  copy  of  the 
proposed  Administrative  Order  on 
Consent  can  be  obtained  from  the 
Environmental  Protection  Agency. 
Region  III.  Office  of  Regional  Counsel, 
(3RC20),  841  Chestnut  Building. 
Philadelphia.  Pennsylvania.  19107  by 
contacting  Lydia  Isales.  Senior  Assistant 
Regional  Counsel,  at  (215)  597-9951. 
Peter  H.  Kostmayer, 
Rt:gional  Administrator.  EPA.  Region  HI. 
IFR  Doc.  94-28150  Filed  11-14-94;  8:45  ami 
BILLING  CODE  UM-SO-P 

[FRL-5105-8] 

Clean  Water  Act  (CWA)  304(1): 
Availability  of  List  Submissions  and 
Proposed  Approval  Decisions 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTK>N:  Notice  of  Availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  list  submitted  to  USEPA 
pursuant  to  Section  304{1)(1)(C)  of  the 
(CWA),  33  U.S.C.  1314(1)(1)(C)  as  well 
as  USEPA's  proposed  approval  decision, 
and  request  for  public  comment. 
DATES:  Comments  must  be  submitted  to 
USEPA  on  or  before  December  15, 1994. 
ADDRESSES:  Copies  of  these  items  can  be 
obtained  by  writing  or  calling:  Mr. 
Howard  Pham,  USEPA-Region  5.  304(1) 
Coordinator.  U.S.  Environmental 
Protection  Agency-Region  5.  Water 


Division  (Mail  Code  WQP-16J),  77  West 
Jackson  Blvd.,  Chicago.  Illinois  60604- 
3507,  Telephone;  (312)  353-2310. 

Comments  on  these  items  should  be 
sent  to  Howard  Pham,  USEPA-Region  5 
at  the  address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Pham  at  the  address  and 
telephone  niunber  given  above. 
SUPPLEMENTARY  INFORMATION:  Section 
304(1)  of  the  CWA,  33  U.S.C.  1314(1), 
required  each  state,  within  2  years  after 
February  4. 1987.  to  submit  to  the 
USEPA.  three  lists  of  waters,  including 
a  list  of  those  waters  that  the  State  does 
not  expect  to  achieve  applicable  water 
quality  standards,  after  application  of 
technology-based  controls,  due  to 
discharges  of  toxic  pollutants  from  point 
sources  (the  "B  List"  or  "Short  List").  33 
U.S.C.  1314(1)(1)(B).  The  second,  or 
"Mini"  list  consists  of  waters  that  are 
not  meeting  the  new  water  quality 
standards  developed  under  Section 
303(c)(2)(B)  for  toxic  pollutants  because 
of  pollution  from  point  and  nonpoint 
sources.  33  U.S.C.  1314(l)(l)(A)(i).  The 
third,  or  "Long"  list  includes  all  waters 
on  the  other  two  lists,  plus  any  waters 
which,  after  the  implementation  of 
technology-based  controls,  are  not 
expected  to  meet  the  water  quality  goals 
of  the  Act  33  U.S.C.  1314{l)(l)(A)(ii). 

For  each  water  segment  identified  in 
these  lists,  the  State  was  required,  by 
February  4. 1989,  to  submit  a  "C  List" 
specifying  point  sources  discharging 
toxic  pollutants  believed  to  be 
preventing  or  impairing  such  water 
quality.  33  U.S.C.  1314(1)(1)(C). 

For  each  point  source  identified  on 
the  State's  C  list  as  discharging  toxic 
pollutants  into  a  water  segment  on  the 
State's  B  list,  the  State  was  further 
required  to  submit  to  USEPA  an 
individual  control  strategy  (ICS)  that  the 
State  determined  would  serve  to  reduce 
point  source  discharges  of  toxic 
pollutants  to  the  receiving  water  to  a 
degree  sufficient  to  attain  water  quality 
standards  in  that  water  within  3  years 
after  the  date  of  the  establishment  of  the 
ICS.  33  U.S.C.  1314(1)(1)(D). 

USEPA  initially  interpreted  the 
statute  to  require  States  to  identify  on 
the  C  list  only  those  facilities  that 


discharge  toxic  pollutants  believed  to  be 
impairing  waters  listed  on  the  B  list.  In 
Natural  Resources  Defense  Council 
(NRDC)v.  U.S.  EPA,  915  F.2d  1314  (9th 
Cir.  1990).  the  Ninth  Circuit  Court  of 
Appeals  remanded  that  portion  of  the 
regulation  and  directed  USEPA  to 
amend  the  regulations  to  require  the 
States  to  identify  all  point  sources 
discharging  any  toxic  pollutant  that  is 
believed  to  be  preventing  or  impairing 
water  quality  of  any  stream  segment 
listed  on  any  of  the  three  lists  of  waters, 
and  to  indicate  the  amount  of  the  toxic 
pollutant  discharges  by  each  source.  See 
NRDCv.  U.S.  EPA,  915  F.2d  1314. 
1323-24  (9th  Cir.  1990).  USEPA 
amended  40  CFR  130.10(d)(3) 
accordingly.  See  57  FR  33040  (July  24, 
1992). 

Consistent  with  USEPA's  amended 
regulation,  the  State  of  Illinois 
submitted  to  U.S.  PA  for  approval  on 
January-  21, 1993,  a  revised  facility  list 
as  required  under  Section  304(1)(1)(C). 
USEPA's  review  of  Illinois'  304(1) 
facility  list  and  its  procedures  used  to 
develop  the  list,  foimd  the  procedures  to 
be  inconsistent  with  the  requirements  of 
the  amended  regulations.  Based  on  the 
above  findings,  the  State  of  Illinois 
revised  their  procedures  which  were 
reviewed  and  accepted  by  USEPA. 
Region  5.  Using  the  new  procedures  the 
State  of  Illinois,  on  August  3. 1994. 
submitted  a  new  revised  facility  list  to 
USEPA  for  approval.  Illinois'  revised 
list  contains  one  facility.  Cost  Hill, 
located  on  the  Des  Plaines  River.  The 
pollutant  of  concern  at  the  Crest  Hill 
facility  is  silver. 

USEPA  notes  that  Crest  Hill's  existing 
National  Pollutant  Discharge 
Elimination  System  permit  is  an 
acceptable  ICS.  The  existing  permit 
fully  considers  the  water  quality-based 
effluent  limits. 

USEPA  today  proposes  to  approve  the 
revised  304(1)  facility  Ust  for  Illinois. 
USEPA  solicits  public  comment  on  the 
approval  decision. 

Dated:  October  19, 1994. 
David  A.  Ullrich. 

Acting  Regional  Administrator. 


U.S.  EPA  Region  5  Section  304(1)  Additional  Listings 


state 

WatertxxJy  name 

NPDES 
No. 

Discharger  name 

Pollutants  of  concern 

IL 

Des  Plaines  River 

IL0064998 

Crest  Hill : 

Silver 
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[FR  Doc  94-28147  Filed  11-14-94;  8:45  am) 
BtLUNQCOOC  UtOSa-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sut>mitted  to  ttie  Office  of 
Management  and  Budget  for  Review 

November  8, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236 
NEOB.  Washington,  DC  20503,  (202) 
395-3561. 

Please  note:  The  Commission  has 
requested  expedited  OMB  review  of  this 
item  by  December  15,  1994,  under  the 
provisions  of  5  CFR  1320.18. 

OMB  Number:  3060-0110 

Title:  Application  for  renewal  of 
license  for  AM,  FM,  TV,  Translator  or 
LPTV  station 

Form  Number:  FCC  Form  303-S 

Action:  Revision  of  a  currently 
approved  collection 

Respondents:  State  or  local 
governments,  non-profit  institutions  and 
businesses  or  other  for-profit  (including 
small  businesses] 

Frequency  of  Response:  Other:  once 
every  5  years  for  TV;  once  every  7  years 
for  radio 

Estimated  Annual  Burden:  1,310 
responses;  1.04  hours  average  burden 
per  response;  1,362  hours  total  annual 
burden 

Needs  and  Uses:  FCC  Form  303-S  is 
used  in  applying  for  renewal  of  license 
for  a  commercial  or  noncommercial  AM, 
FM,  or  TV  broadcast  station  and  FM 
translator,  TV  translator  or  Low  Power 
TV  broadcast  stations.  It  can  also  be 
used  in  seeking  the  joint  renewal  of 
licenses  for  an  FM  or  TV  translator 
station  and  its  co-owned  primary  FM, 
TV  or  LPTV  station.  On  2/24/93,  OMB 
approved  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  MM  Docket  No. 
92-304,  Renewal  Reporting 
Requirements  for  Full  Power, 
Commercial  AM.  FM,  and  TV  Broadcast 


Stations.  On  8/20/92,  the  Commission 
adopted  a  Report  and  Order  adopting 
the  requirement  that  licensees  of  full 
power  commercial  AM,  FM,  and  TV 
stations  to  report  whether,  at  the  time  of 
license  renewal,  their  stations  are  on- 
the-air  or  have  discontinued  operations. 
The  necessary  exhibit  will  have  an 
additional  burden  of  1  hoiu-  on  those 
stations  that  are  off-the-air  or  have 
discontinued  operations.  On  10/13/94, 
the  Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-168, 
Modifying  Renewal  Dates  for  Certain 
Stations  Licensed  Under  Part  74  of  the 
Commission's  Rules;  and  Revising  FCC 
Form  303-S.  This  Report  and  Order  will 
change  the  license  renewal  dates  of  FM 
and  TV  translator  stations  and  LPTV 
stations  licensed  under  47  CFR  Part  74 
to  coincide  with  those  of  full  service 
radio  or  television  stations  operating  in 
the  same  state.  The  Commission  will 
grant  translator  and  LPTV  applicants 
filing  for  license  renewal  a  short-term 
renewal  with  the  license  period 
extending  only  imtil  the  end  of  the 
license  period  for  full  service  stations 
located  in  the  same  state.  This  short 
license  renewal  p)eriod  will  create  an 
extra  one-time  renewal  filing  for  some 
licensees.  The  Commission  will  waive 
the  filing  fee  for  renewal  applications  of 
those  stations  who  are  required  to  make 
an  extra  filing.  This  Report  and  Order 
also  eliminates  FCC  Form  348  and 
revises  the  FCC  Form  303-S  to 
incorporate  information  included  in  the 
Form  348.  These  form  revisions  will 
permit  translator  stations  co-owned 
with  primary  stations  in  the  same  state 
which  rebroadcast  the  same  signal  as 
the  primary  station  to  file  for  license 
renewal  on  a  single  application  form 
with  their  primary  station.  In  addition, 
the  Report  and  Order  added  a 
certification  that  an  FM  translator 
applicant  has  complied  with  all  FM 
translator  rules,  particularly  those 
relating  to  ownership,  funding  and 
support.  The  data  is  used  by  FCC  staff 
to  assure  that  the  necessary  reports 
connected  with  the  renewal  application 
have  been  filed  and  that  licensee 
continues  to  meet  basic  statutory 
requirements  to  remain  a  licensee  of  a 
broadcast  station. 

Federal  Cominunications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-28192  Filed  11-14-94;  8:45  am) 

BILUNG  COOE  6712-01-M 


[GEN  Docket  No.  89-07;  DA  94-1233] 

Southern  California  Public  Safety  Plan 
Amendment 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  Extension  of  Time. 

SUMMARY:  In  response  to  a  request  filed 
by  the  State  of  Nevada,  the  Commission 
adopted  an  Order  extending  the  time 
period  in  which  to  file  comments  and 
reply  comments  in  this  proceeding.  The 
intended  effect  of  this  action  is  to  give 
all  interested  parties  additional  time  to 
file  comments  and  reply  comments. 

DATES:  Comments  are  due  November  25, 
1994  and  reply  comments  are  due 
December  9, 1994. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau. 
Pohcy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  November  4, 1994. 

Released:  November  4, 1994. 

By  the  Deputy  Chief,  Land  Mobile  and 
Microwave  Division: 

1.  On  August  1, 1994,  Southern 
California  (Region  5)  submitted  a 
proposed  amendment  to  its  plan  that 
ivould  revise  the  current  channel 
allotments.  The  Commission  placed  the 
proposal  on  PubUc  Notice  for  comments 
due  on  November  4. 1994,  59  FR  50761 
(October  5, 1994). 

2.  On  November  3, 1994,  State  of 
Nevada  (Region  27)  filed  a  request  to 
extend  the  comment  period.  Region  27 
requested  the  extension  to  obtain 
additional  information  to  conduct  a 
more  thorough  review  of  the 
amendment  filed  by  Region  5. 

3.  We  find  that  the  public  interest 
would  be  served  by  granting  an 
extension  of  the  comment  period. 
Accordingly,  IT  IS  ORDERED,  pursuant 
to  Section  1.46  of  the  Commission's 
Rules,  47  CFR  §  1.46,  that  the  request  for 
extension  of  time  is  GRANTED. 
Comments  must  be  filed  by  November 
25,  1994  and  replies  by  December  9, 
1994. 

Federal  Communications  Commission. 

Edward  R.  JacolM, 

Deputy  Chief,  Land  Mobile  and  Microwave 
Division. 

[FR  Doc.  94-28125  Filed  11-14-94;  8:45  ami 

BILLING  CODE  6712-01-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1041-DR) 

Texas;  Amendment  To  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
[FEMA-1041-DR],  dated  October  18. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  November  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  18. 1994: 

The  counties  of  Burleson,  Jasper,  Polk  and 
Tyler  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  94-28155  Filed  11-14-94;  8:45  am] 

BILUNQ  CODE  e71»-02-M 

(FEMA-1041-OR] 

Texas;  Amendment  To  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1041-DR),  dated  October  18, 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  November  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18. 1994,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 


the  President  in  his  declaration  of 
October  18,  1994: 

Colorado  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  /^sistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc.  94-28156  Filed  11-14-94;  8:45  am) 

BILUNQ  CODE  671»-02-M 


FEDERAL  RESERVE  SYSTEM 

Commerzbank  AG,  et  al.;  Notice  of 
Applications  To  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  th^ Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherv^se  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  28,  1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L  Rutledge,  Senior  Vice 


President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1.  Commerzbank  AG,  Frankfurt, 
Germany;  to  engage  de  novo  through  its 
subsidiary  Commerz  Immobilien  GmbH, 
Frankfurt.  Germany,  in  leasing  real  and 
personal  property  or  acting  as  agent, 
broker  or  adviser,  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y, 
and  making,  acquiring,  or  servicing 
loans  or  other  extensions  of  credit 
(including  issuing  letters  of  credit  and 
accepting  drafts)  for  the  company's 
account  or  the  account  of  others, 
pursuant  to  §  225.25(b)(1)  of  the  Boards 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Park  Bancorporation,  Inc., 
Madison.  Wisconsin;  to  engage  de  novo 
through  its  subsidiary  Park  Community 
Investment  Corporation.  Madison. 
Wisconsin,  in  community  development 
activities,  pursuant  to  §  225.25(b)(6)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  November  8. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Roard. 
[FR  Doc.  94-28116  Filed  11-14-94;  8:45  ami 
BILUNG  COOE  CSKMI-F 


First  of  America  Bank  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  Hsted  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  as.«;ots  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
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as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  28, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  of  America  Bank  Corporation, 
Kalamazoo,  Ktichigan;  to  acquire  New 
England  Trust  Company,  Providence, 
Rhode  Island,  and  thereby  engage  in 
performing  trust  company  functions, 
pursuant  to  §  225.2503)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1994. 
Jennifier ).  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-28117  Filed  11-14-94;  8:45  am] 
BILUNO  C00€  621(H>1-F 


Old  Kent  Financial  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  p>ersons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  nearing,  identifying 
specifically  any  questions  of  fact  that  < 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  8, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  C^^cago,  Illinois 
60690: 

1 .  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan:  to  merge  with 
First  National  Bank  Corp.,  Mount 
Clemens,  Michigan,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Macomb  Coimty,  Mount  Clemens, 
Michigan. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapohs,  Minnesota  55480: 

1.  Norwest  CorporaUon,  Miimeapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Parker  Bankshares, 
Incorporated,  Parker,  Colorado,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Parker,  Parker,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-28118  Filed  11-14-94:  8:45  am] 

BILLINC  CODE  621(M1-F 


Superior  Holdings,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  pariy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  8, 
1994. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Superior  Holdings,  Inc.,  Scottsdale, 
Arizona;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  De  Anza  Holding 
Corporation,  Sunnyvale,  California,  and 
thereby  indirectly  acquire  De  Anza 
Bank,  Sunnyvale,  California. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  continue 
to  engage  in  mortgage  banking  activities, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  November  8, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-28119  Filed  11-14-94;  8:45  ami 
BILUNG  COOE  621»«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Availability  of  Draft  Recommendations 
for  Prevention  of  Opportunistic 
Infections  in  HIV-infected  Persons 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health  Service 
(PHS),  Department  of  Health  and 
Human  Services. 


ACTION:  NoUce  of  availability  and 
request  for  comments. 


Federal  Register  /  Vol.  59,  No.  219  /  Tuesday,  November  15,  1994  /  Notices  58847 


SUMMARY:  This  notice  annoimces  the 
availability  for  review  and  comment  of 
a  draft  document  entitled 
"Recommendations  for  Prevention  of 
Opportunistic  Infections  in  HIV-infected 
Persons."  prepared  by  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
the  National  Institutes  of  Health  (NIH), 
and  the  Infectious  Diseases  Society  of 
America  (IDSA). 

DATES:  To  ensure  consideration,  v^aitten 
comments  on  this  draft  document  must 
be  received  on  or  before  December  16. 
1994. 

ADDRESSES:  Requests  for  copies  of  the 
draft  recommendations  for  prevention  of 
opportunistic  infections  must  be 
submitted  to  the  Technical  Information 
Activity.  Division  of  HIV/ AIDS. 
Mailstop  E-49.  Centers  for  Disease 
Control  and  Prevention  (CDC),  Atlanta, 
GA  3a333;  telephone  (404)  639-2076, 
facsimile  (404)  639-2007.  Written 
comments  on  this  draft  document 
should  be  received  by  December  16, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information  Activity, 
Division  of  HIV/ AIDS,  Mailstop  E-49. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Atlanta  GA  30333; 
telephone  (404)  639-2076,  facsimile 
(404)  639-2007. 

SUPPLEMENTARY  INFORMATION: 
Opportunistic  infections  (OIs)  constitute 
a  major  cause  of  morbidity  and 
mortality  in  HIV-infected  persons.  The 
draft  recommendations,  prepared  by  the 
CDC.  the  NIH.  and  the  IDSA  in 
consultation  vWth  representatives  from 
numerous  Federal  and  non-Federal 
agencies  and  community  groups, 
represent  a  comprehensive  approach  to 
prevention  of  OIs  in  HFV-infected 
persons.  They  include 
recommendations  pertinent  to  1 7  major 
OIs,  or  groups  of  OIs.  according  to  (1) 
prevention  of  exposure,  (2)  prevention 
of  disease  (first  occurrence),  and  (3) 
prevention  of  disease  recurrence. 

Dated:  November  8, 1994. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  94-28107  Filed  11-14-94;  8:45  am] 

BILUNG  COOC  4163-18-^ 


Food  and  Drug  Administration 
[Docket  No.  93N-0205] 

Daco  Laboratories,  Ltd.;  Wittidrawal  of 
a  Notice  of  Opportunity  for  Hearing 
Proposing  To  Witiidraw  Approval  of 
Medicated  Feed  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Center  for  Veterinary 
Medicine  (CVM).  Food  and  Drug 
Administration  (FDA),  is  withdrawing  a 
notice  of  opportunity  for  hearing 
proposing  to  withdraw  approval  of 
seven  apphcations  held  by  Daco 
Laboratories,  Ltd..  for  animal  feeds 
bearing  or  containing  new  animal  drugs 
(NAD's).  CVM  has  determined  that  the 
firm  is  in  compliance  with  current  good 
manufacturing  practice  regulations  for 
medicated  animal  feeds  and  has 
instituted  a  system  to  maintain  its 
compliance  status. 
EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Kandra,  Center  for  Veterinary 
Medicine  (HFV-246),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855;  301-594-1765. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  17.  1993  (58  FR  43638),  CVM 
provided  an  opportunity  for  hearing  on 
a  proposal  to  withdraw  approval  of 
seven  medicated  feed  applications 
(MFA's)  held  by  Daco  Laboratories.  Ltd.. 
for  the  manufacture  of  animal  feeds 
bearing  or  containing  new  animal  drugs. 
CVM  took  this  action  based  on  the 
failure  of  the  firm  to  achieve  sustained 
compliance  with  agency  current  good 
manufacturing  practice  (CGMP) 
requirements  for  medicated  animal 
feeds  after  a  series  of  inspections  that 
began  on  August  17. 1988,  and 
concluded  on  October  5, 1992. 

In  response  to  the  notice,  Daco 
Laboratories  requested  a  hearing  and 
stated  that  it  had  corrected  the  CGMP 
deviations  and  was  currently  in 
compliance.  Additionally,  the  firm 
requested  that  FDA  reinspect  its  fadhty 
to  verify  its  compliance  status. 

On  July  15. 1994,  FDA  reinspected 
Daco  Laboratories  and  found  that  the 
firm  had  corrected  all  previous  CGMP 
deficiencies  and  was  in  compliance  at 
that  time.  In  contrast  to  past 
inspections,  however,  the  firm  had 
instituted  a  system  that  should  sustain 
its  state  of  compliance.  Accordingly, 
CVM  is  withdrawing  the  August  17, 
1993,  notice  of  opportunity  for  hearing 
proposing  to  withdraw  approval  of 
seven  of  the  firm's  MFA's. 


This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  512  (21  U.S.C.  360b))  and  under 
authority  delegated  to  the  Director, 
Center  for  Veterinary  Medicine  (21  CFR 
5.84). 

Dated:  November  2, 1994. 
Richard  H.  Teske, 

Deputy  Director.  Pre-market  Review,  Center 

for  Veterinary  Medicine. 

IFR  Doc.  94-28065  Filed  11-14-94;  8:45  am) 

BaXJNO  COOC  41«fr-01-F 


[Docket  No.  85F-0567] 

Cabot  Corp.;  Withdrawal  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  6B3901)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  high  purity 
carbon  black  (furnace  process)  as  a 
colorant  in  polymers  and  as  an 
alternative  additive  where  carbon  black 
(channel  process)  is  now  permitted  for 
use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  White.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-418-3094. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  4,  1986  (51 
FR  4435),  FDA  published  a  notice 
announcing  that  a  food  additive  petition 
(FAP  6B3901)  had  been  filed  by  Cabot 
Corp.,  Concord  Rd.,  Billerica,  MA  01821 
(currently  75  State  St.,  Boston,  MA 
02109-1806).  The  petition  proposed 
that  §  178.3297  Colorants  for  polymers 
(21  CFR  1 78.3297)  be  amended  to 
provide  for  the  safe  use  of  high  purity 
carbon  black  (furnace  process]  as  a 
colorant  in  polymers.  The  petitioner 
also  requested  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  high  purity  carbon  black 
as  an  alternative  additive  where  carbon 
black  (channel  process)  is  now 
permitted  for  use  in  contact  with  food. 
Cabot  Corp.  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 
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Dated:  November  3. 1994. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  94-28066  Filed  11-14-94;  8:45  ami 

BILUNO  COOe  4160-01-F 

[Docket  No.  94E-0315] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  CPt®  Ventak®  PRx®  AICD 
System 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  CPI® 
Ventak®  PRx®  AICD  System  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-1382. 
SUPPl-EMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  de\ice  and  nms 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 


granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  CPI®  Ventak®  PRx® 
AICD  System.  CPI®  Ventak®  PRx® 
AICD  System  is  indicated  for  the 
treatment  of  patients  with  ventricular 
fibrillation  and/or  ventricular 
tachyarrhythmias  who  are  at  high  risk  of 
sudden  cardiac  death.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  CPI®  Ventak®  PRx® 
AICD  System  (U.S.  Patent  No. 
4,407.288)  from  Cardiac  Pacemakers, 
Inc..  and  the  Patent  and  Trademeu°k 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA.  in  a  letter 
dated  September  21, 1994.  advised  the 
Patent  and  Trademark  Office  that  this 
medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  CPI®  Ventak®  PRx®  AICD 
System  represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  the  FDA  determine 
the  product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
CPI®  Ventak®  PRx®  AICD  System  is 
1,306  days.  Of  this  time.  398  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  908 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
November  21, 1990.  FDA  has  verified 
the  applicant's  claim  that  the  date  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360 j(g))  for  human 
tests  to  begin  became  effective  on 
November  21.  1990. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U,S.C.  360e):  December  23, 1991.  The 
applicant  claims  December  20. 1991,  as 
the  date  the  premarket  approval 
application  (PMA)  for  CPI®  Ventak® 
PRx®  AICD  (PMA  P910077)  was 
initially  submitted.  However,  FDA 


records  indicate  that  PMA  P910077  was 
submitted  on  December  23, 1991. 

3.  The  date  the  application  was 
approved:  Jime  17, 1994.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P910077  was  approved  on  June  17, 
1994. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  394  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  January  17. 1995.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  May  15.  1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  biu-den,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-2, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  3,  1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc  94-28064  Filed  11-14-94;  8:45  am) 
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National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meetings  of  the  National  Cancer 
Advisory  Board  and  its  Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  December  5-7, 1994. 
The  full  Board  will  meet  in  Conference 
Room  10,  6th  Floor,  Building  31C. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Belhesda,  Maryland 
20892.  Meetings  of  the  Subcommittees 
of  the  Board  will  be  held  at  the  times 


and  places  listed  below.  All  meetings  of 
the  Board  and  its  Subcommittees  will  be 
open  to  the  public  to  discuss  issues 
relating  to  committee  business  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  630,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301-496- 
5708)  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Dr.  Marvin  R.  Kalt, 
Executive  Plaza  North,  Room  600A, 
Bethesda.  MD  20892;  (301)  496-5147. 

Dates  of  Meeting:  December  5-6, 1994. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  10. 

Open:  December  5 — 8  am  to  11:25  am; 
December  5 — 1  pm  to  approximately  6  pm; 
December  6 — 8  am  to  adjournment. 

Agenda:  Report  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute; 
Legislative  Update;  Tour  of  the  Frederick 
Cancer  Research  Facilities;  and  Scientific 
Presentations. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  Room  300,  Bethesda, 
MD  20892;  (301)  496-8537. 

Date  of  Meeting:  December  5, 1994. 

Place  of  Meeting:  Building  31C.  Conference 
Rooms. 

Open:  11:25  am  to  1:10  pm. 

Agenda:  Discussion  of  operational  policies 
and  future  program  strategies. 

Name  of  Committee;  Sul)committee  on 
Planning  and  Budget. 

Executive  Secretary:  Ms.  Cherie  Nichols. 
Building  31.  Room  11A19,  Bethesda,  MD 
20892(301)496-5515. 

Date  of  Meeting:  December  5. 1994. 

Place  of  Meeting:  Building  3lC.  Conference 
Room  9. 

Open:  11:25  am  to  12:30  pm. 

Agenda:  To  discuss  the  NQ  budget  and 
various  plaiming  issues. 

Name  of  Committee:  Subcommittee  on 
Activities  and  Agenda 

Executive  Secretary:  Dr.  Marvin  R.  Kalt. 
Room  600. 6130  Executive  Plaza  North, 
Rockville.  MD  20892;  (301)  496-4128. 

Date  of  Meeting:  December  5, 1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Metro  Center,  Bethesda.  MD  20814. 

Open:  7:30  pm  to  9  pm. 

Agenda:  To  discuss  future  activities  and 
potential  agenda  items. 


Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  (93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  November  7, 1994. 
Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

|FR  Doa  94-28097  Filed  11-14-94;  8:45  am) 
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National  Cancer  Institute;  Notice  of 
Meeting  President's  Cancer  Panel 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of  ad 
hoc  advisors  to  the  President's  Cancer 
Panel,  National  Cancer  Institute. 
December  5  and  6, 1994,  at  the  Holiday 
Inn  Bethesda,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  December  5  and  6, 1994,  from 
8  am  to  5  pm.  The  topic  will  be  Review 
and  Evaluation  of  the  Federal  Trade 
Commission  Cigarette  Testing  Method. 

Ms.  Carole  Frank,  Committee 
Management  Specialist,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630,  9000  Rockville  Pike,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301-496-5708)  will  provide  a 
roster  of  the  committee  members  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Nora  Winfrey,  (301-496- 
1148),  in  advance  of  the  meeting. 

Dr.  Maureen  O.  Wilson,  Executive 
Secretary,  President's  Cancer  Panel, 
National  Cancer  Institute.  Building  31, 
Room  4B43,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301- 
496-1148)  will  provide  a  roster  of  the 
Panel  members  and  substantive  program 
information  upon  request. 

Dated:  November  7, 1994. 

Mai^gery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  94-28099  Filed  11-14--94;  8:45  am) 
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Division  of  Research  Grants;  Notice  of 
Closed  {Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 


Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Biophysical  and 
Physiological  Sciences. 

Date:  November  28, 1994. 

Time:  3:00  p.m. 

Place:  NIH,  Westwood  Building,  Room  209, 
Telephone  Conference. 

Contact  Person:  Dr.  Michael  Lang. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  209,  Bethesda.  MD 
20892,  (301)  594-7332. 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  29, 1994. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
219A,  Telephone  Conference. 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  219A,  Bethesda,  MD  20892,  (301)  594- 
7315. 

Name  of  .SEP:  Clinical  Sciences. 

Date:  December  6, 1994. 

Time:  2KX)  p.m. 

Place:  NIH,  Westwood  Building.  Room  220. 
Telephone  Conference. 

Contact  Person:  Dr.  Daniel  McDonald. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  220.  Bethesda.  MD  20892.  (301) 
594-7301. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  6. 1994. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
A23,  Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  A23.  Bethesda.  MD  20692.  (301) 
594-7175. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  8, 1994. 

Time:  2:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
A23.  Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  A23,  Bethesda.  MD 
20892,(301)594-7175. 

Name  of  SEP:  Qinical  Sciences. 

Date:  December  8, 1994. 

Time:  llK)Oa.ni. 

Place:  NIH,  Westwood  Building.  Room  353, 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chung. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  353,  Betliesda,  MD 
20892,  (301)  594-7338. 

The  meetings  will  he  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
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of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  November  7, 1994. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NUi. 

(FR  Doc.  94-28098  Filed  11-14-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-94-3835] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  )oseph  F.  Lackey.  Jr., 


OMB  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-fiee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority.  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  8, 1994. 
David  S.  Cristy, 

Acting  Director,  Information  Ttesources 
Management  Policy  and  Management 
Division. 

Proposal:  Request  for  Preliminary 
Dtetermination  of  Eligibility  as 
Nonprofit  Sponsor  and/or  Mortgagor 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Form  HUD-3433  identifies  the 
nonprofit  qualifications  to 
successfully  sponsor  a  multifamily 
housing  project.  Forms  HUD-3434 
and  3435  identify  the  nonprofit 
motivation  for  sponsoring  the  project 
and  relationships  that  exists  between 
the  officers,  directors  and  other 
development  team  members. 
Outstanding  regulations  prohibit 
nonprofits  from  being  controlled  or 
under  the  direction  of  firms  seeking  to 
derive  a  profit  or  gain. 

Form  Number:  FIUD-3433,  HUI>-3434, 
and  HUD-3435 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 

X 

Frequency  of 
response 

X 

Hours  per 
response 

Burden 
hours 

HUD-3433  .... 

30 

1 
1 
1 

.75 
.50 
.25 

22  50 

HUD-3434  .... 

30 

15 

HUD-3435  .... 

— " 

210 

52  50 

Total  Estimated  Burden  Hours:  90 
Status:  Extension,  no  changes 
Contact:  Richard  S.  Fitzgerald,  HUD, 

(202)  708-0283,  Joseph  F.  Lackey,  Jr., 

OMB,  (202)  395-7316 

Dated:  November  8, 1994. 

Proposal:  Pet  Ownership  in  Assisted 
Rental  Housing  for  the  Elderly  or 
Handicapped  (FR-1936) 


Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Agencies  (PHAs)  are 
required  to  give  written  notices  to 
elderly  or  handicapped  applicants 
that  pets  are  permitted,  working 
animals  excluded  from  regulation 
requirements.  A  copy  of  pet  rules  and 


a  written  notice  must  be  given  to  each 
applicant  when  offered  a  unit.  Leases 
that  prohibit  pets  may  be  amended 
upon  a  tenant's  request. 

Form  Number:  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Numt)er  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
tKKJrs 


Infonnation  Collection 


3,000 


10 


.00833 


250 


Total  Estimated  Burden  Hours:  250 
Status:  Reinstatement,  no  changes 
Contact:  Edward  C  Whipple,  HUD. 

(202)  708-0744,  Joseph  F.  Uckey.  Jr.. 

OMB,  (202)  395-7316 

Dated  November  8, 1994. 
Proposal:  Comprehensive  Needs 

Assessment  (CNA) 
Office:  Housing 
Description  of  the  Need  for  the 

Information  and  its  Proposed  Use: 


The  Comprehensive  Needs 
Assessment  (CNA)  describes  current 
and  futiu^  financial  resources  and 
needs  of  certain  multifamily  projects 
that  will  include  a  thorough  and 
detailed  inspection  of  the  project. 
Also,  the  CNA  includes  a  description 
of  modernization  needs  and  activities, 
a  description  of  supportive  services 
needed  and  supportive  services 
provided,  and  a  description  of  any 


personnel  needs  of  the  project.  The 
infonnation  will  be  used  to  make 
annual  reports  to  Congress  when 
formulating  the  annual  budget. 

Form  Number.  HUI>-96001,  960D2,  and 
96003 

Respondents:  Individuals  or 
.Households,  Businesses  or  Other  For- 
Profit  and  Small  Businesses  or 
Organizations 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden 
hours 


Tenants 
Owners 


25,000 
1,200 


.25 
43.50 


6,250 
52,200 


Total  Estimated  Burden  Hours:  58,450 

Status:  New 

Contact:  Barbara  D.  Hunter,  HUD,  (202) 

708-3944,  Joseph  F.  Lackey,  Jr.,  OMB, 

(202)  395-7316 

Dated:  November  8, 1994. 
IFR  Doc.  94-28153  Filed  11-14-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Availability  of  the  Record  of  Decision 
for  the  Proposed  Institute  of  Marine 
Science  Infrastructure  Improvement 
Project  Located  in  Seward,  AK 

AGENCY:  Office  of  the  Secretary,  Interior 
(DOI). 

ACTION:  Notice  of  availabihty  of  the 
Record  of  Decision  for  the  Proposed 
Institute  of  Marine  Science 
Infrastructure  Improvement  Project  in 
Seward,  Alaska. 

SUMMARY:  The  DOI,  as  lead  Federal 
Agency  on  behalf  of  the  Exxon  Valdez 
Oil  Spill  (EVOS)  Trustee  Council, 
annoimces  the  availability  of  the  Record 
of  Decision  (ROD)  for  the  Proposed 
Institute  of  Marine  Science  (IMS) 
Infrastructure  Improvement  Project  in 
Seward,  Alaska.  Tfie  proposed  project  is 
intended  to  enhance  the  Trustee 
Council's  capabilities  to  study  marine 
mammals,  marine  birds,  and  the 
ecosystem  injured  by  the  EVOS. 
Further,  the  improvements  are  intended 
to  help  focus  and  carry  out  a  long-term 
research  and  monitoring  program  for  the 
EVOS  area  as  part  of  an  overall 
restoration  plan. 

The  DOI,  as  lead  Federal  Agency  on 
behalf  of  the  EVOS  Trustee  Council, 
published  a  Federal  Register  Notice  of 
Intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  proposed 


project  on  March  9, 1994  (59  FR  11082- 
1183).  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  DOI 
prepared  a  draft  and  final  EIS  on  the 
proposed  project.  The  final  EIS 
describes  three  alternatives,  including 
the  proposed  action;  presents  the  major 
issues  associated  with  the  proposed 
action  and  its  alternatives  as  identified 
through  the  pubUc  scoping  process; 
examines  the  environmental 
consequences  of  each  alternative; 
presents  measures  to  avoid  or  minimize 
adverse  environmental  effects;  and 
presents  and  responds  to  comments 
made  during  the  pubfic  review  of  the 
draft  EIS. 

The  ROD  documents  DOI's  decision 
regarding  the  environmental  aspects  of 
the  proposed  project,  based  on 
information,  analysis  and  public 
comments  in  the  final  EIS.  The  ROD 
was  approved  by  DOI  and  concurred  in 
by  the  U.S.  Department  of  Agriculture 
and  the  National  Oceanic  and 
Atmospheric  Administration  on  October 
31, 1994. 

ADDRESSES:  Single  copies  of  the  ROD 
can  be  obtained  from  the  Oil  Spill 
Public  Information  Center,  645  G  Street, 
Anchorage,  Alaska  99501.  Telephone 
Numbers:  (907)  278-8008,  (800)  478- 
7745  (within  Alaska),  or  (800)  283-7745 
(outside  Alaska).  Copies  of  the  ROD 
have  been  sent  to  public  fibraries  in 
Seward,  Homer,  Kodiak,  Valdez. 
Cordova,  Kenai,  Anchorage,  Fairbanks, 
and  Juneau,  among  others,  as  well  as  the 
DOI  Library  in  Washington,  D.C 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  K.  Swanton,  DOI  Project 
Manager.  949  East  36th  Avenue, 
Anchorage,  Alaska  99508-4302. 
Telephone  Numbers:  (907)  271-6622 
(voice)  or  (907)  271-6507  (fax). 


Dated:  November  7, 1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior. 
IFR  Doc.  94-28078  Filed  11-14-94;  8:45  am) 
BtLUNG  COOE  4310-Mn-M 


Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  To  Allow 
Incidental  Take  of  the  Threatened 
Northern  Spotted  Owl  and  IMarbled 
Murrelet  by  Coast  Range  Conifers, 
Yachats,  Oregon 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  Coast  Range  Conifers  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  application  has  been  assigned 
permit  number  PRT-791930.  The 
requested  permit  would  authorize  the 
incidental  take  of  the  threatened 
northern  spotted  owl  [Strix  occidentalis 
caurina)  and  marbled  murrelet 
(Brochyramphus  marmoratus)  near 
Yachats,  Lincoln  Coimty,  Oregon.  The 
proposed  incidental  take  would  occur  as 
a  result  of  timber  har\'est  activities  in 
northern  spotted  owl  and  marbled 
murrelet  habitat. 

The  Service  also  annoimces  the 
availability  of  an  Environmental 
Assessment  (EA)  for  the  proposed 
issuance  of  the  incidental  take  permit. 
This  notice  is  provided  pursualit  to 
section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
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DATES:  Written  comments  on  the  permit 
application  and  EA  should  be  received 
on  or  before  December  15, 1994. 
ADDRESSES:  Comments  regarding  the 
application  or  EA  should  be  addressed 
to  Mr.  Curt  Smitch,  Sup>ervisor,  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Northwest  Habitat  Conservation  Plan 
Program,  3773  Martin  Way  East, 
Building  C.  Suite  101.  Olyrapia, 
Washington  98501.  Please  refer  to 
permit  No.  PRT-791930  when 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Bums.  U.S.  Fish  and  Wildlife 
Ser\'ice,  Portland  Field  Office.  2600  S.E. 
98th  Ave.,  Suite  100.  Portland,  Oregon 
97266  (503-231-6179).  Individuals 
wishing  copies  of  the  application  or  EA 
for  review  should  immediately  contact 
the  above  individual. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
the  northern  spotted  owl  or  marbled 
murrelet.  both  threatened  species,  is 
prohibited.  However,  the  Service,  imder 
limited  circiunstances.  may  issue 
permits  to  take  threatened  wildlife 
species  if  such  taking  is  incidental  to. 
and  not  the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  threatened  species  are  in  50 
CFR  17.32. 

The  Applicant  proposes  to  implement 
a  Habitat  Conservation  Plan  (HCP)  on 
155  acres  of  their  land  for  the  spotted 
owl  and  marbled  murrelet  that  will 
allow  loss  of  60  acres  of  owl  and 
murrelet  habitat  as  a  result  of 
commercial  timber  harvest  near 
Yachats.  Oregon.  The  Applicant's 
proposed  timber  harvest  may  result  in 
the  take,  as  defined  in  the  Act  and  its 
implementing  regulations,  of  any  owls 
and/or  murrelets  in  the  harvest  area. 
The  permit  would  be  in  effect  for  5 
years.  The  application  includes  an  HCP 
and  Implementation  Agreement. 

The  Applicant  proposes  to  mitigate 
for  the  incidental  take  by  selling  49 
acres  of  the  highest  quality  spotted  owl 
and  murrelet  habitat  to  the  U.S.  Forest 
Service  (USPS).  The  USPS  would 
protect  and  manage  the  49  acres  as  a  late 
successional  reserve  for  spotted  owl  and 
murrelet  habitat  as  long  as  required 
under  provisions  of  the  Act.  The 
Applicant  will  minimize  take  by 
.  conducting  spotted  owl  and  murrelet   . 
surveys  prior  to  any  timber  harvest  on 
the  60-acre  tract  during  the  owl  or 
murrelet  n&sting  season,  March  1 
through  September  15.  Timber  harvest 
activities  will  not  be  conducted  during 
the  spotted  owl  or  murrelet  nesting 


season  if  owl  nesting  occurs  within  0.25 
miles  of  the  harvest  area,  or  if  the  stand 
to  be  harvested  is  determined  to  be 
occupied  by  murrelets.  Oregon 
Depairtment  of  Forestry  requirements  for 
retention  of  green  legacy  trees,  snags 
and  woody  debris,  and  riparian  buffers 
will  be  met. 

The  EA  considers  the  envirorunental 
consequences  of  four  alternatives, 
including  the  proposed  action  and  no- 
action  alternatives.  The  proposed  action 
is  the  issuance  of  a  permit  under  section 
10(a)  of  the  Act  that  would  authorize 
incidental  take  of  spotted  owls  and 
marbled  murrelets  during  the 
Applicant's  harvest  of  60  acres  of  owl 
and  murrelet  habitat,  and  require 
implementation  of  the  Habitat 
Conservation  Plan.  Under  the  no-action 
alternative,  the  proposed  timber  harvest 
would  not  occur  and  the  permit  would 
not  be  issued.  The  third  alternative  is  to 
exchange  or  sell  the  entire  155-acre  tract 
to  the  USPS  which  would  involve  the 
transfer  of  USPS  lands  for  harvest,  or 
increase  the  cost  to  protect  the  site.  The 
fourth  alternative  is  for  the  Applicant  to 
harvest  the  109  acres  of  mature  forest 
located  on  the  property,  while  observing 
Oregon  Department  of  Forestry 
regulations. 

Dated:  November  8. 1994. 
Thomas  Dwyer, 

Deputy  Regional  Director.  Region  1,  Portland. 
OR. 

|FR  Doc.  94-28108  Filed  11-14-94;  8:45  am) 
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Notice  to  Withdraw  the  Proposal  To 
Establish  the  New  Madrid  National 
Wildlife  Refuge  Located  In  New  Madrid 
County,  Missouri 

AGENCY:  U.S.  Fish  and  WildUfe  Service. 
Department  of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  die  U.S.  Fish  and  Wildlife  Service 
(Service)  is  withdrawing  its  proposal  to 
establish  the  New  Madrid  National 
Wildlife  Refuge  in  New  Madrid  County 
in  southeastern  Missouri.  The  proposed 
refuge  would  have  been  superimposed 
on  portions  of  two  drainage  districts  in 
the  Mississippi  River  Floodplain:  The 
St.  Johns  Levee  and  Drainage  District 
and  the  St.  Johns  Bayou  Basin  Drainage 
District  (Districts).  The  Districts 
opposed  refuge  establishment  without 
Congressionally  ratified  assurances  to 
protect  and  support  their  ongoing 
operations  and  future  development 
plans.  The  Service  has  decided  it  cannot 
provide  or  support  the  required 
assurances;  therefore,  is  withdrawing 
the  proposal  to  estabUsh  the  refuge. 


This  notice  further  advises  the  public 
that  the  Service  will  not  continue  the 
National  Environmental  Policy  Act 
process  it  initiated  August  22, 1990,  nor 
finalize  the  Draft  Environmental  Impact 
Statement  dated  January  29, 1993. 
DATES:  This  action  will  become  effective 
November  30,  1994.  Although  a  public 
comment  period  is  not  required,  the 
Service  will  accept  comments  on  this 
action  during  this  fifteen  day  period. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building.  1  Federal 
Drive.  Fort  Snelling.  Minnesota  55111- 
4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Haseltine.  Assistant  Regional 
Director.  U.S.  Fish  and  Wildlife  Service, 
Bishop  Heru7  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  SnelUng, 
Minnesota  55111-4056,  telephone  (612) 
725-3507. 

SUPPLEMENTARY  INFORMATION:  On  August 
22, 1993,  the  Service  published  in  the 
Federal  Register  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  for  the  creation  of  the  New 
Madrid  National  Wildlife  Refuge. 
Subsequently,  a  Draft  Environmental 
Impact  Statement  was  prepared  and 
released  for  public  review  and  comment 
on  January  29. 1993.  A  pubhc  meeting 
was  held  April  1, 1993,  and  comments 
were  accepted  through  April  26, 1993. 
The  number  of  written  comments 
supporting  and  opposing  the  proposal 
were  nearly  equal.  The  Service  tried  to 
reconcile  the  opposition  of  the  Local 
Drainage  Districts  by  drafting  a 
cooperative  agreement  that 
accommodated  their  concerns  about  loss 
of  tax  levels  and  assured  freedom  to 
operate,  maintain,  and  further  develop 
their  facilities.  The  Districts' 
development  plans  include  a  project 
authorized  by  the  Water  Resources 
Department  Act  of  1986  that  also 
includes  closure  (Authorized  by  the 
1954  Flood  Control  Act)  of  a  1,500-foot 
opening  in  an  existing  Mississippi  River 
levee.  Because  of  the  complexities 
created  in  trying  to  make  the  proposed 
refuge  compatible  with  the  operations  of 
the  Districts  the  Service  is  withdrawing 
its  proposal  to  establish  the  refuge. 

"The  Service  remains  committed  to 
initiating  a  major  habitat  preservation 
and  restoration  effort  in  the  Missouri 
Bootheel  in  support  of  the  North 
American  Waterfowl  Management  Plan. 
In  coordination  with  the  Missouri 
Department  of  Conservation,  the  Service 
intends  soon  to  identify  other  suitable 
habitat  areas  in  the  Bootheel  as  possible 
national  wildlife  refuge  sites. 
Subsequently,  the  planning  for  refuge 


establishment  at  such  sites  would 
proceed  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
San  M arler, 

Rfigional  Director.  Region  3.  Twin  Cities,  AfiV. 
IFR  Doc.  94-27962  Filed  11-14-94:  8:45  am] 
BILUNG  CODE  4310-S5-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
prftperties  being  considered  for  listing 
m  the  National  Register  were  received 
by  {he  National  Park  Service  before 
November  5,  1994.  Pursuant  to  §60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Sen  ice,  P.O.  Box  37127.  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  November  30. 
1994. 

Carol  D.  Shull. 

Chief  of  Registration.  National  Ri^gister. 
Arkansas 
lefferson  County 

Bi^llingrath  House.  7520  Dollarway  Rd.. 
White  Hall.  9400-1410 

lohnson  County 

Harmony  Presbyterian  Church,  AR  103,  N 
side,  approximately  8  mi.  N  of  Clarksville, 
Harmony,  9400-1411 

Pennington  House,  317  Johnson  St.. 
Clarksville.  9400-1416 

Newton  County 

Newton  County  Courthouse.  Courthouse  Sq., 

Jasper.  9400-1412 
Newton  County  fail.  Jet.  of  .Spring  and  Elm 

Sts.,  Jasper,  9400-1414 

Pope  County 

Notristot\Ti  Cemetery.  OffAR  78  on  Lock  and 
Dam  Rd.,  Russelville  vicinity,  9400-1415 

Sebastian  County 

Sebastian  County  Jail,  Old,  AR  10,  E  of 
County  Courthouse,  Greenwood,  9400- 
1413 

-Sevier  County 

First  Presbyterian  Church,  Jet.  of  Vandervoort 
and  N.  Fifth  Sts..  SVV  corner,  DeQueen. 
9400-1419 

California 

Riverside  County 

March  Field  Historic  District,  Eschscholtzia 
Ave.,  March  Air  Force  Base,  Riverside 
Vicinity,  9400-1420 

Connecticut 

Litchfield  County 

Mount  Riga  Ironworks  Site,  Address 
Restricted.  Salisbury  vicinity.  9400-11417 


District  of  Columbia 

District  of  Columbia  State  Equivalent 

Brownley  Confectionary  Building.  1 309  F  St., 

NVV..  Washington,  9400-1408 
Cermuiller  Row.  748  3rd  St.  and  300-302  H 

St.,  N\V.,  Washington,  9400-1406 
Harris  &  Ewing  Photographic  Studio.  1311- 

1313  F  St.,  NW..  Washington,  9400-1407 

Kansas 
Decatur  County 

First  .National  Bank  of  Oberlin,  187  S.  Penn, 
Oberlin.  9400-1418 

MARYLAND 

Baltimore  Independent  City 

Building  at  409  West  Baltimoir  Street  (Cast 
Iron  Architecture  of  Baltimore  MPS).  409 
W.  Baltimore  St.,  Baltimore  (Independent 
City),  9400-1395 

Knipp.  George  &  Brother  Building  (Cast  Iron 
Architecture  of  Baltimore  .MPS),  121  N. 
Howard  St..  Baltimore  (Independent  Citj). 
9400-1394 

MINNESOTA 

Steams  County 

Arnold.  Francis,  House,  32268  Co.  Rd.  1. 
LeSauk  Township,  St.  Cloud  vicinity, 
9400-1409 

MISSOURI 

Butler  County 

Butler  County  Courthouse  (Poplar  Bluff 

MPS),  Public  Sq.,  Poplar  Bluff,  9400-1400 
Moore— Dalfon  House  (Poplar  Bluff  MPS). 

421  N.  Main  St.,  Poplar  Bluff,  9400-1308 
Poplar  Bluff  Commercial  Historic  District 

(Poplar  Bluff  MPS),  Roughly,  S.  Broadway 

from  Cedar  St.  to  Vine  St.  and  Vine  from 

Fifth  St.  to  S.  Broadway,  Poplar  Bluff. 

9400-1401 
Poplar  Bluff  Public  Librarv  (Poplar  Bluff 

MPS).  318  N.  Main  St.,  Poplar  Bluff.  9400- 

1399 
St.  Louis,  Iron  Mountain  and  Southern 

Railroad  Depot  (Poplar  Bluff  MPS),  400  S. 

Main  St.,  Poplar  Bluff,  9400-1397 
St.  Louis — San  Francisco  Railroad  Depot 

(Poplar  Bluff  MPS),  303  Moran  St.,  Poplar 

Bluff,  9400-1396 
Zehe  Building  (Poplar  Bluff  MPS),  203  Poplar 

St.,  Poplar  Bluff,  9400-1402 

NEVADA 

Douglas  County 

Jensen,  Arendt,  Jr..  House,  1243  A  and  1243 
B  Eddie  St.,  Gardnerville,  9400-1405 

White  Pine  County 

American  Legion  Hall.  24  Fourth  St.,  McGill, 
9400-1404 

NEW  MEXICO 

Quay  County 

Arch  Hurley  Conservancy  District  Office 
Building,  101  E.  High  St..  Tucumcari, 
9400-1403 

IFR  Doc.  94-28112  Filed  11-14-94;  8:45  ami 
BILUNO  CODE  4310-7»-M 


Revision  of  National  Environmental 
Policy  Act  Procedures,  Request  for 
Comments;  Extension  of  Time 

The  National  Park  Ser\'ice  announced 
its  intent  to  revise  its  procedures  on 
implementing  the  National 
Environmental  PoUcy  Act  on  August  23 
1994  (59  FR  43355).  At  that  time  a 
request  was  made  for  public  and  agency 
suggestions  for  improvement  of  the 
existing  guidance.  This  notice  extends 
the  comment  and  suggestion  period  to 
November  30, 1994. 
ADDRESSES:  Comments  or  suggestions 
for  improvements  to  the  process  should 
be  sent  to:  National  Park  Service. 
Environmental  Quality  Division  (774). 
P.O.  Box  37127,  Washington,  D.C. 
20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  J.  Hoogland.  Chief,  Environmental 
Quality  Division.  National  Park  Service. 
Room  1210.  1849  C  Street,  N.W., 
Washington.  D.C.  20240.  Telephone 
(202) 208-5214. 

Dated:  November  4,  1994. 
Dents  P.  Calvin, 

Associate  Director,  Planning  and 
Development. 

IFR  Doc.  94-28073  Filed  11-14-94;  8:45  ami 
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Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

Infonmation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029- 
0047).  Washington,  DC  20503. 
telephone  202-395-7340. 
Title:  Permanent  Program  Performance 
Standards — Surface  Mining  Activities, 
30  CFR  Part  816 
OMB  approval  number:  1029-0047 
Abstract:  Section  525  of  the  Surface 
Mining  Control  Reclamation  Act  of 
1977  provides  that  permittees 
conducting  surface  coal  mining 
operations  shall  meet  all  applicable 
performance  standards  of  the  Act.  The 


58854  Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15.  1994  /  Notices 


58855 


information  collected  is  used  by  the 
regulatory  authority  in  monitoring 
and  inspecting  surface  coal  mining 
activities  to  ensure  that  they  are 
conducted  in  compUance  with  the 
requirements  of  the  Act. 

Bureau  form  number:  None 

Frequency:  On  occasion,  quarterly,  and 
annually 

Description  of  respondents:  Surface  coal 
mining  operators 

Estimated  completion  time:  1  hour 

Annual  responses:  1,104,522 

Annual  burden  hours:  867,886 

Bureau  clearance  officer:  John  A. 
Trelease.  202-343-1475 

Dated:  September  27, 1994. 
Andrew  F.  DeVito. 

Chief.  Branch  of  Environmental  and 
Economic  Analysis. 

IFR  Doc.  94-28086  Filed  11-14-94;  8:45  ami 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0048). 
Washington.  DC.  20503,  telephone  202- 
395-7340. 

Title:  Permanent  Program  Performance 
Standards — Underground  Mining 
Activities,  30  CFR  Part  817 
OMB  approval  number:  1029-0048 
Abstract:  Section  515  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  provides  that  permittees 
conducting  underground  coal  mining 
operations  shall  meet  all  applicable 
performance  standards  of  the  Act.  The 
information  collected  is  used  by  the 
regulatory  authority  in  monitoring 
and  inspecting  underground  coal 
mining  activities  to  ensure  that  they 
are  conducted  in  compliance  with  the 
requirements  of  the  Act 
Bureau  form  number:  None 
Frequency:  On  occasion,  quarterly,  and 

annually 
Description  of  respondents: 
Underground  Coal  Mining  Operators 


Estimated  completion  time:  4  hours 
Annual  responses:  75,120 
Annual  burden  hours:  301,025 
Bureau  clearance  officer:  John  A. 
Trelease.  (202)  343-1475 

Dated:  September  27, 1994. 
Andrew  F.  DeVilo. 

Chief.  Branch  of  Environmental  and 

Economic  Analysis. 

[FR  Doc.  94-28087  Filed  11-14-94;  8:45  am) 

BILUNQ  CODE  4310-O$-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docicet  No.  32593] 

The  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.;  Rio  Grande,  El  Paso  and 
Santa  Fe  Railroad  Co.;  Oklahoma  City 
Junction  Railway  Co.;  The  Gulf  &  inter- 
State  Railway  Co.  of  Texas;  and  Los 
Angeles  Junction  Railway  Co.— 
Corporate  Family  Reorganization 
Exemption 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe),  and  four 
of  its  subsidiaries:  Rio  Grande,  El  Paso 
and  Santa  Fe  Railroad  Company  (RES); 
Oklahoma  City  Junction  Railway 
Company  (OCJ);  The  Gulf  and  Inter- 
State  Railway  Company  of  Texas  (CIS); 
and  Los  Angeles  Junction  Railway 
Company  (LAJ)  (collectively. 
Subsidiaries),  have  jointly  filed  a  notice 
of  exemption  to  undertake  a  corporate 
family  reorganization.' 

The  proposed  transaction  involves 
Santa  Fe  purchasing  from  each  of  its 
four  Subsidiaries  all  of  the  real  estate 
and  improvements  now  owned  by  the 
Subsidiaries.  Each  of  these  Subsidiaries 
will  convey  these  assets  to  Santa  Fe  by 
means  of  a  deed  (a  quitclaim  deed  for 
each  of  the- Subsidiaries  except  LAJ. 
which  will  convey  these  assets  by  grant 
deed).  In  return,  Santa  Fe  will  pay  to 
each  of  the  Subsidiaries  the  fair  market 
value  of  the  real  estate  and 
improvements  to  be  purchased,  as 
determined  by  an  independent  appraisal 
that  has  been  conducted  by  Price 
VVaterhouse  LLP. 

Following  the  sales,  rail  operations 
conducted  by  each  of  the  Subsidiaries 
will  be  conducted  without  change.  Both 


■  We  note  that  Santa  Fe  is  an  applicant  in  the 
control  and  merger  application  Tiled  in  Finance 
Docket  No.  32549  Under  49  CFR  ne0.4(c)(2)(vl). 
any  proceeding  directly  related  to  an  application  in 
a  major  transaction  must  be  Hied  concurrently  %vith 
the  primary  application.  This  notice  was  Tiled  10 
days  before  the  merger  application  in  Finance 
Docket  Na  32549  and  appears  not  directly  related 
to  that  application.  Comments  by  Santa  Fe  or  others 
re^rding  the  relationship,  if  any,  between  this 
corporate  family  reorganization  and  the  proposed 
merger  in  Finance  Docket  No.  32549  are  invited. 


before  and  after  the  sales,  Santa  Fe  does 
and  will  conduct  all  rail  operations  on 
RES,  OCJ,  and  CIS.  Both  before  and  after 
the  sales.  LAJ  does  and  will  conduct  all 
rail  operations  on  LAJ.  Also  as  part  of 
this  reorganization  Santa  Fe  will  lease 
back  to  LAJ,  for  a  period  of  99  years 
(renewable  by  notice  from  LAJ),  all  of 
the  real  estate  and  improvements  which 
it  will  acquire  from  LAJ,  with  the  result 
that  LAJ  will  remain  the  sole  party 
responsible  for  all  rail  operations  and 
maintenance,  and  all  rail  common 
carrier  and  switching  activities  that  are 
now  conducted  by  LAJ,  on  the  same 
terms  and  conditions  as  LAJ  conducts 
such  activities  now.  This  will  include 
LAJ  continuing  to  provide  non- 
discriminatory switching  and 
connecting  rail  service  to  Santa  Fe,     - 
Union  Pacific  Railroad  Company  and 
Southern  Pacific  Transportation 
Company. 

The  parties  state  that  they  intended  to 
consummate  the  transactions  on  or  after 
October  10, 1994. 

These  transactions  are  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  say  that  the  transactions  will 
not  result  in  adverse  changes  in  service 
levels,  significant  operational  changes. 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  Santa  Fe 
corporate  family.  The  stated  purpose  of 
the  reorganization  is  to  concentrate 
Santa  Fe's  railroad  real  estate  holdings 
in  a  single  corpbration  and  to  save 
administrative  expenses  and  improve  its 
after-tax  income. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transactions  will  be 
protected  by  the  conditions  set  forth  in 
New  York  Dock  Ry. — Control— Brooklyn 
Eastern  Dist..  360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transactions.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Dennis  W.  Wilson,  The  Atchison. 
Topeka  and  Santa  Fe  Railway  Company, 
1700  E.  Golf  Road.  Schaumburg,  IL 
60173. 

Decided:  November  3, 1994. 

By  the  Commission.  David  M.  Konschnlk, 
Director,  Office  of  Proceedings. 
Vpmon  A.  Williams, 
Secretary. 
IFR  Doc.  94-28127  Filed  11-14-94;  8:45  ami 

BILLING  CODE  703S-01-P 


[Docket  Na  40774] 

American  Rail  Heritage,  Ltd.,  D/B/A 
Crab  Orchard  &  Egyptian  Railroad, 
Transportation  Concepts,  Inc.,  and  The 
Grafton  &  Upton  Railroad  Company  v. 
CSX  Transportation,  Inc. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Request  for  comments  from 
interested  persons. 

SUMMARY:  By  a  separate  decision  in  this 
docket,  the  Commission  is  reopening 
the  record  to  request  comments  from 
interested  persons  concerning  the  issues 
raised  in  this  complaint.  The  decision 
can  be  obtained  as  described  below. 
DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  by  filing  and  receiving 
written  comments  must  file  a  notice  of 
intent  to  do  so  by  November  25, 1994. 
We  will  issue  a  service  list  of  tlie  parties 
of  record  shortly  thereafter.  Initial 
written  comments  must  be  filed  within 
30  days  after  service  of  the  service  list. 
Reply  comments  must  be  filed  within  50 
days  of  service  of  the  service  list.  The 
exact  filing  dates  will  be  specified  in  the 
notice  accompanying  the  service  hst. 
Comments  must  be  served  upon  all 
other  parties  of  record. 

ADDRESSES:  Send  notices  of  intent  and 
an  original  and  10  copies  of  pleadings 
referring  to  Docket  No.  40774  to:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission.  1201 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20423. 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5312.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  A  major 
issue  in  this  case  is  whether  the 
exemption  for  transportation  of  trailers 
or  containers  on  flatcars  (TOFC/COFC) 
should  be  revoked  concerning  the 
interchange  of  trailers  between  CSX 
Transportation,  Inc.  and  two  class  III 
railroads,  Crab  Orchard  &  Egyptian 
Railroad  and  The  Grafton  &  Upton 
Railroad  Company. 

Additional  information  about  this 
proceeding  and  the  information  now 
requested  by  the  Commission  are 
available  in  the  Commission's  decision 
served  on  November  14. 1994.  For  a 
copy  of  this  decision,  write  to,  call,  or 
pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue.  N.W.,  Room  2229, 
Washington,  D.C.  20423.  Telephone 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 


This  request  for  comments  will  not 
significantly  affect  either  the  quahty  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

Authority:  5  U.S.C  553. 

Dated:  November  2. 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmmons  and  Morgan.  Vice  Chairman 
Phillips  recused  herself  in  this  proceeding. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc  94-28128  Filed  11-14-94;  8:45  am) 

BILUNG  CODE  703»-O1-I> 


[Finance  Docket  No.  32590] 

Fort  Worth  &  Western  Railroad 
Company— Trackage  Rights 
Exemption— Fort  Worth  and  Dallas  Be»t 
Railroad  Company 

Fort  Worth  &  Western  Railroad 
Company  (FWWR)  has  filed  a  verified 
notice  under  49  CFR  1180.2(d)(7)  to 
acquire  non-exclusive  overhead  and 
local  trackage  rights  over  two 
connecting  segments  of  rail  line  in 
Tarrant  County,  TX.  totaling  about  1.97 
miles.  The  segment  between  mileposts 
632.27  and  632.68  is  ovraed  by  Fort 
Worth  and  Dallas  Belt  Raihoad 
Company  (FW&DB);  FW&DB  leases  the 
segment  between  mileposts  632.68  and 
634.246.  The  parties  expect  to 
consummate  the  transaction  on  or  soon 
after  its  November  1, 1994,  effective 
date. 

As  a  condition  to  this  exemption,  any 
employees  adversely  affected  by  the 
trackage  rights  will  be  protected  under 
Norfolk  and  Western  Ry.  Co. — Trackage 
Rights— BN,  354  I.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653 
(1980). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  reopen  will  not  stay  the 
exemption's  effectiveness.  An  original 
and  10  copies  of  all  pleadings,  referring 
to  Finance  Docket  No.  32590,  must  be 
filed  with  the  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  OPPENHEIMER  WOLFF  & 
DONNELLY.  1020  Nineteenth  Street 
N.W..  Suite  400.  Washington.  DC  20036. 

Decided:  November  4, 1994. 


By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  94-28129  Filed  11-14-94;  8:45  am) 
BILLMG  CODE  mS-01-P 


[Finance  Docket  No.  32173  et  ai.] 

Orange  County  Transportation 
Authority/Riverside  County 
Transportation  Commlsslon/San 
Bernardino  Associated  Governments/ 
San  Diego  Metropolitan  Transit 
Development  Board/North  San  Diego 
County  Transit  Development  Board- 
Acquisition  Exemption— Tt>e  Atchison, 
Topeka  and  Santa  Fe  Railway 
Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Petition  for  exemption  and  other 

relief. 


SUMMARY:  We  are  seeking  public 
comments  on  a  petition  filed  by 
commuter  transportation  agencies  in  the 
Los  Angeles,  CA,  area.  The  agencies 
request  a  blanket  exemption  from  49 
U.S.C.  Subtitle  IV  (Subtitle  IV) 
concerning  their  operation  of  properties 
acquired  from  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  (Santa 
Fe).  The  agencies  also  request  that  we 
clarify  a  prior  decision  by  finding  that 
the  operation  of  a  line  acquired  from  the 
Southern  Pacific  Transportation 
Company  (Southern  Pacific)  by  one  of 
the  agencies  has  already  received  a 
blanket  exemption  from  Subtitle  FV. 
Finally,  the  petition  requests  that  we 
establish  procedures  for  their  use  in 
implementing  actions  taken  under  the 
authority  of  exemptions  from  Subtitle 
IV.  For  the  details,  see  the 
Supplementary  Information  below. 
DATES:  Statements  are  due  by  December 
15.  1994. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  Finance 
Docket  No.  32173  et  al.  to:  Office  of  the 
Secretary,  Case  ControJ  Bianch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20423.  A  copy  of  each 
pleading  should  also  be  sent  to  the 
commuter  transportation  agencies' 
representative:  Charles  A.  Spituhiik, 
Hopkins  &  Sutter,  888  16th  Street,  N.W.. 
Washington,  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Dettmar.  (202)  927-5660.  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  Certain 
transportation  agencies  in  the  area  of 
Los  Angeles,  CA,  have  been  seeking  to 
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acquire  right-of-way  from  freight 
railroads  for  the  provision  of  commuter 
service.  On  October  16. 1992.  in  Finance 
Docket  No.  32173.  five  county 
transportation  agencies  in  the  Los 
Angeles  area  (County  Agencies) '  jointly 
filed  a  notice  invoking  our  class 
exemption  to  allow  their  acquisition  of 
certain  railroad  lines  from  Santa  Fe.  The 
lines  acquired  from  Santa  Fe  through 
Finance  Docket  No.  32173  are  identified 
in  the  Appendix,  below.  In  Los  Angeles 
County  Tmnsportation  Commission — 
Acquisition  Exemption — The  Atchison, 
Topeka  and  Santa  Fe  Railway 
Company,  Finance  Docket  No.  32172 
(ICC  served  Dec.  2, 1992).  the 
Commission  exempted  other 
conveyances  from  Santa  Fe  to  the  Los 
Angeles  County  Transportation 
Commission  (LACTC).^  The  lines 
acquired  from  Santa  Fe  through  Finance 
Docket  No.  32172  are  also  identified  in 
the  Appendix,  below. 

The  extent  of  our  jurisdiction  over  the 
agencies'  acquisition  and  operation  of 
lines  from  freight  railroads  has  been  the 
subject  of  several  proceedings  before 
this  agency.  In  Orange  County 
Transportation  Authority,  et  al. — 
Acquisition  Exemption — The  Atchison, 
Topeka  and  Santa  Fe  Railway 
Company,  10  I.C.C.2d  78  (1994)  (Orange 
County),  we  upheld  our  jurisdiction 
over  the  acquisitions  from  Santa  Fe 
involved  in  Finance  Docket  Nos.  32173 
and  32172.  Because  we  upheld  our 
jurisdiction  over  the  acquisitions,  we 
denied  the  agencies'  request  that  we 
vacate  the  exemptions  involved  in  those 
proceedings,  exemptions  that  they 
requested  solely  as  a  protective  device 
to  legalize  the  acquisitions  in  the  event 
that  we  affirmed  our  jurisdiction  over 
them. 

In  their  petition  filed  July  15, 1994, 
the  five  County  Agencies  and  the  Los 
Angeles  County  Metropolitan 
Transportation  Authority  (jointly,  the 
Transit  Agencies)  request  a  blanket 
exemption  from  Subtitle  IV  for  all  of  the 
Santa  Fe  properties  whose  acquisition 
was  exempted  in  Finance  Docket  Nos. 
32173  and  32172.  The  Transit  Agencies 
seek  this  exemption  to  be  free  of  the 
obligation  to  provide  freight  service  and 
other  regulatory  requirements  that 
accompany  the  acquisition  of  active 
lines  from  freight  railroads.  The 


*  The  agencies  are:  Orange  County  Transportation 
Authority:  Riverside  County  Transportation 
Commission:  San  Bernardino  Associated 
Governments:  San  Diego  Metropolitan  Transit 
Development  Board:  and  North  San  Diego  County 
Transit  Development  Board. 

'  On  April  1. 1993.  LACTC  merged  with  the 
Southern  California  Rapid  Transit  District  to  form 
a  new  entity,  the  Los  Angeles  County  Metropolitan 
Transportation  Authority  (LACMTA). 


requested  exemption  would,  for 
example,  allow  the  Transit  Agencies  to 
abandon  or  to  discontinue  freight 
service  over  the  lines  that  were  acquired 
without  seeking  our  prior  approval.  We 
seek  comments  on  this  request. 

In  Orange  County,  one  of  five  County 
Agencies,  the  San  Bernardino 
Associated  Govenunents  (SANBAG), 
received  a  blanket  exemption  from 
Subtitle  IV  for  its  acquisition  and 
operation  of  a  single  line  bom  Southern 
Pacific,  the  Baldwin  Park  Line.  In  their 
petition  filed  July  15, 1994,  the  Transit 
Agencies  argue  that  our  decision  in 
Orange  County  must  be  interpreted  as 
also  granting  a  blanket  exemption  from 
Subtitle  IV  for  a  second  acquisition,  i.e., 
the  Orange  County  Transportation 
Authority's  acquisition  of  the  West 
Santa  Ana  Branch.'  The  Transit 
Agencies  request  that  we  clarify  our 
decision  in  Orange  County  to  this  effect. 
We  seek  comments  on  this  request. 

Finally,  the  Transit  Agencies  request 
that  we  establish  procedures  for  the 
implementation  of  actions  taken  under 
the  authority  of  blanket  exemptions 
bom  Subtitle  IV.  Such  an  action  could 
include,  for  example,  abandonment  of 
freight  service  over  the  line.  As  noted, 
one  county  agency.  SANBAG,  has 
already  received  such  an  exemption 
concerning  its  acquisition  and  operation 
of  one  line,  the  Baldwin  Park  Line,  and 
similar  exemptions  may  be  granted  for 
other  lines  as  a  result  of  this  petition. 
The  Transit  Agencies  request  (Petition, 
p.  12)  that,  in  the  event  that  they  invoke 
the  exemption  and  seek  to  abandon 
lines  covered  by  it,  they  be  required 
only  to  file  a  notice  identifying  the  line 
segment  involved,  the  action  to  be  taken 
and  the  applicable  labor  protection 
arrangement  (if  any  is  required)  and 
incorporating  by  reference  the 
environmental  and  historic  reports  filed 
by  the  railroad  that  has  sought  to 
discontinue  providing  freight  service 
over  the  line.  We  seek  comments  on  this 
proposed  procedure. 

Cta  August  25, 1994,  a  group  of 
railroad  unions  (the  Unions)  filed  a 
reply  in  opposition  to  the  Transit 
Agencies'  petition  filed  on  July  15, 
1994.  In  their  reply,  the  Unions  argue 
that:  (1)  We  lack  the  authority  to  grant 
blanket  exemptions  from  Subtitle  IV;  (2) 
even  if  we  were  to  assert  jurisdiction  to 
grant  blanket  exemptions  from  Subtitle 
IV.  the  Transit  Agencies  have  not 
satisfied  the  requirements  of  49  U.S.C. 
10505(a)  for  granting  such  an 
exemption;  (3)  we  should  not  grant  the 


>In  particular,  a  portion  of  the  West  Santa  Ana 
Branch  at  milepost  495.14  near  Paramount  to 
approximately  milepost  507.84,  the  centerllne  of 
Beach  Boulevard  near  Stanton. 


requested  clarification  of  Orange  County 
on  the  grounds  (a)  that  Orange  County 
clearly  did  not  exempt  any  properties 
from  Subtitle  IV  and  (b)  that  decision  is 
administratively  final;  and  (4)  in  view  of 
their  contention  that  we  lack  authority 
to  grant  blanket  exemptions  from 
Subtitle  rv,  we  need  not  adopt 
procedures  for  implementing  such 
exemptions.  According  to  the  Unions, 
any  subsequent  transactions  are  subject 
to  regulation,  and  procedures  are 
already  in  place  to  process  regulated 
transactions.  We  also  seek  comments  on 
the  arguments  raised  by  the  Unions.  The 
Unions  may  supplement  their  earlier 
comments. 

This  request  for  comments  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources. 

Authority:  5  U.S.C.  553. 

Decided:  October  31, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan,  and  Ovtren.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding. 
Vernon  A.  Williams, 
Secretary. 

Appendix — Santa  Fe  Trackage  Proposed  for 
Blanket  Subtitle  IV  Exemption 

/.  Lines  Acquired  Through  Finance  Docket 
No.  32173 

1.  Pasadena  Subdivision  between  milepost 
82.62  and  mileptost  140.05  at  Mission  Tower, 

2.  San  Diego  Subdivision  between  milepost 
267.70  in  San  Diego  and  milepost  165.55  at 
Fullerton,  including  the  Fallbrook  Yard  but 
excluding  interchange  tracks  at  Anaheim  and 
Santa  Ana  and  the  Tustin  Spur  Track; 

3.  Olive  Subdivision  from  milepost  .14  at 
Atwood  to  milepost  5.37  at  Olive  function; 

4.  Escondido  Subdivision  between 
milepost  .10  at  Escondido  Junction  and 
milepost  21.31  in  Escondido; 

5.  San  Jacinto  Subdivision  between 
milepost  .30  at  Highgrove  and  milepost  38.33 
at  San  Jacinto;  and 

6.  Redlands  Subdivision  between  milepost 
.12  at  San  Bernardino  and  milepost  13.40  at 
or  near  Mentone. 

These  mileposts  reflect  the  County 
Agencies'  coirections  to  their  prior  statement 
of  them  brought  to  our  attention  by  a  letter 
filed  May  26, 1994  [compare  Orange  County, 
10 1.C.C2d  at  80  n.4). 

n.  Lines  Acquired  Through  Finance  Docket 
No.  32172 

1.  Pasadena  Subdivision  between  milepost 
104.2  and  milepost  140.05  at  Mission  tower 
in  Los  Angeles  County; 

2.  San  Bernardino  Subdivision  between 
milepost  140.05  at  Mission  Tower  and 
milepost  143.19  in  Los  Angeles  County;  and 

3.  Harbor  Subdivision  between  milepost 
0.05  at  Redondo  Junction  and  milepost  26.36 
near  Watson,  but  excluding  Van  Ness  Yard. 


• 
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Malabar  Yard,  and  El  Segundo  Yard,  all  in 
Los  Angeles  County. 

[FR  Doc.  94-28130  Filed  11-14-94;  8:45  am) 
BiUJNC  COOE  703»-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  27, 
1994.  Norac  Company  Inc.,  405  S.  Motor 
Avenue,  Azusa,  California  91702,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  I 
controlled  substances 
Tetrahydrocannabinols  (7370). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

The  firm  plans  to  manufacture 
medication  for  the  treatment  of  AIDS 
wasting  syndrome  and  as  an  antiemetic. 

Any  such  comments  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 


Office  of  Diversion  Control,  Drug  • 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  15, 1994. 

Dated:  November  4, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc  94-28082  Filed  11-14-94;  8:45  am) 

BiUJNG  COOE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 

APPENDIX 


the  workers  are  eligible  to  apply  for 
adjustitient  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  November  25, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  25, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

Signed  at  Washington,  DC,  this  31st  day  of 
October,  1994. 

Victor  J.  Tninzo, 

Program  Manager,  Policy  S-  Reemployment 
Services  Office  of  Trade,  Adjustment 
Assistance. 


I  Petitioner  (union/wofkers/firm) 


Abbott  &  Company  (Co) 

AlJbott  &  Company  (Co) 

ShimazaJd  Corp  (Wkrs)  

Martin  Marietta  Aerospace  (lAMAW) 

Mercerstxirg  Tanning  Co  (Wkrs) 

Machine  Technok)gy  Inc  (Wkrs) 

Fashion  Tanning  Co.,  Inc  (ACTVWU) 
Alkoo  Corp  (Wkw)  


Location 


Youngstown   WeWing    &    Engineering 

(USWA). 
Roxanne  Swimsuit  Co.,  Inc  (ILGWU)  .... 

Robert  Shaw  Control  Co  (Wkrs)  

Futton  &  Lighty  Inc  (Co)  

Omni/Leisure  Design  (Wkrs)  „ 

Most  Manufacturing,  Inc  (Wkrs)  


Marathon  0«  Co  (Wkrs)  

Gates  Aerospace  Batteries  (Wkrs) 

IdaPine  MiN  (Wkrs)  

Allied  SpM  Cofp  (ACTWU) 

Borg  Textile  Corp  (ILGWU) 

BoHman  Hat  Co  (Wkrs)  

Ban  Glass  Containef  Corp  (Wkrs) . 


Prospect.  CM 

Marion,  OH 

Port  Neward.  NJ  , 

Utica.  NY 

MefcerstHJrg.  PA  , 
Parsippany.  NJ .... 
GtoversviUe,  NY  _ 
Pine  Brook,  NJ  .... 

Youngstown,  OH  , 

Corona,  NY 

El  Paso.  TX 

Hayden  Lake,  ID  . 

Medley,  FL 

Cotorado  Spririgs, 
CO. 

Rotjinson,  II 

Gainesviito,  FL  ^. 
Grangerville,  10  ... 
Johnstown,  NY  .„. 

Rossville.  GA  

Adamstown,  PA  .. 
Okmulgee,  OK  .... 


Date  re- 
ceived 


10/31/94 
10/31/94 
1(V31/94 
10/31/94 
10/31/94 
10^1/94 
10/31/94 
10/31/94 

10/31/94 


Date  of 
petition 


10/19/94 
10/19/94 
10/03/94 
10/04/94 
10/20/94 
09/26/94 
08/19)/94 
10/14/94 

09«5m 


10/31/94 

10/21/94 

10/31/94 

10/19/94 

10/31/94 

10/25/94 

1001/94 

10M9/94 

10«1/94 

10tt1/94 

10/31/94 

10/18/94 

10/31/94 

10/20/94 

10A31/94 

10/19«4 

10/31/94 

10/24/94 

10/31/94 

10/19/94 

10/31/94 

1(V13/94 

10/31/94 

10/27/94 

Petition 
No. 


30,441 
30,442 
30,443 
30,444 
30,445 
30.446 
30,447 
30,448 

30,449 

30,450 
30.451 
30.452 
30,453 
30,454 

30.455 
30,456 
30.457 
30.458 
30,459 
30,460 
30,461 


Articles  produced 


Control  Enctosure  Assemblies. 
Electrial  Wiring  Harnesses. 
Sbip  Imported  Automobites  to  Dealers. 
Assemble  and  Repair  o(  Circuit  Boards. 
Boot  &  Sboe  Leather. 
Automated  Processing  Equipment 
Leattters. 

Pneumatic  &  Hydrauic  Valves  A  Fit- 
tings. 
Steel  Fabrication  &  Tubing. 

Ladtes;  Swimsuits. 

Gas  Control  Valves. 

Pressure  Preserving  of  Wood 

Cushtons. 

Optical  Disk  Drive  Components 

Oil  and  Greases. 

Rechargeable  Battery  Celts. 

Dimension  Lumber. 

Leather  Accessory  Items. 

High  Pile  Fabrics. 

Ladies'  &  Men's  Felt  Ck>lh  &  Fur  Hats. 

Glass  Containers. 


58858  Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15.  1994  /  Notices 


IFR  Doc.  94-28179  Filed  11-14-94;  8:45  am) 
BiLLMQ  CODE  4S10-30-M 

[TA-W-»,7751 

AirfoH  Textvn,  Fostoria,  Ohio; 
Negative  Detennlnation  Regarding 
Application  for  Reconsideration 

By  an  application  dated  September  7, 
1994.  after  having  been  granted  a  Sling 
extension,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  July  21, 1994  and  published  in  the 
Federal  Register  on  August  8, 1994  (59 
FR  40370). 

Pursuant  to  29  CFR  90.18(c) 
it>consideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
OfHcer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  Trade  Act 
was  not  met. 

The  "contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department's  survey  revealed  that 
none  of  the  respondents  increased  their 
purchases  of  imports  while  decreasing 
their  purchases  from  Airfoil  Textron 
during  the  relevant  period. 

Local  #1246  of  the  United  Auto 
Workers  and  a  company  official  claim 
that  one  of  Airfoil  Textron's  domestic 
customers  of  vanes  .reduced  their 
purchases  from  Fostoria  and  gave  the 
order  to  an  Israeli  firm. 

A  review  of  the  investigation  file 
shows  that  the  Fostoria  workers  were 
certified  earlier  under  TA-W-24,990 
because  Airfoil  Textron  lost  a  bid  for 
P.W.  4000  vanes  to  an  Israeli  firm  which 
submitted  a  lower  bid.  The  Fostoria 
workers  were  certified  through 
December  18, 1992  under  TA-W- 
24,990. 

The  findings  also  show  that  the  P.W. 
4000  vanes  which  are  used  on 
commercial  aircraft  accounted  for  about 
10  percent  of  Fostoria's  sales  in  1992. 
There  was  no  production  of  the  P.W. 
4000  vanes  in  1993.  These  findings 
would  not  provide  a  basis  for  a  worker 
group  certification. 


Industiy  sources  indicates  that  recent 
deferrals  and  cancellations  of  aircraft 
orders  by  the  domestic  airlines  in  1993 
and  1994  affected  engine  and  engine 
parts  orders  for  those  aircraft. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  2nd  day  of 
November  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  94-28177  Filed  11-14-94;  8:45  am) 

BILUNO  CODE  4510-30-M 


[TA-W-30.230] 

Ansewn  Shoe  Co.,  Bangor,  ME; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woriier 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  27, 1994.  The  Notice  will  soon 
be  published  in  the  Federal  Register. 

The  Department,  on  its  own  motion, 
is  deleting  the  impact  date  of  August  5, 
1993  and  inserting  a  new  impact  date  of 
May  15, 1994  in  order  to  avoid  a 
coverage  overlap  for  the  same  group  of 
workers  at  Ansewn  Shoe  Company  in 
Bangor.  Maine  who  were  previously 
covered  under  certification  TA-W- 
27.026. 

The  amended  notice  for  TA-VV-30.230  is 
issued  as  follows:  "All  workers  of  Ansewn 
Shoe  Company.  Bangor,  Maine  engaged  in 
employment  related  to  the  production  of 
handsewn  leather  footwear  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  15, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  3rd  day  of 
November.  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance.  • 

|FR  Doc.  94-28176  Filed  11-14-94;  8:45  am] 
BILUNQ  CODE  4S10-30-M 


[TA-W-M,  723J 

British  Gas  Exploration  &  Production, 
Houston,  Texas;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  writh  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
British  Gas  Exploration  &  Production. 
Houston.  Texas.  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  apphcation  was  issued. 

TA-W-29.  723;  British  Gas  Exploration  & 
Production  Houston.  Texas  (October  31, 
1994) 
Signed  at  Washington,  DC,  this  7th  day  of 
November,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  &■  Reemployment 
Senices,  Office  of  Trade  Adjustment 
Assistance.  ^ 

IFR  Doc.  94-28172  Filed  11-14-94;  8:45  am] 

BILUNQ  CODE  4510~3fr-M 


(TA-W-30,286] 

Dana  Corp.  Colorado  Piston  Plant, 
Pueblo,  Colorado;  Revised 
Determination  on  Reconsideration 

On  October  27. 1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

Investigation  findings  show  that  sales 
and  production  of  aluminum  pistons 
decreased  in  the  first  four  months  of 
1994  compared  to  the  same  period  in 
1993. 

New  findings  on  reconsideration 
show  substantial  worker  separations  in 
1994.  Other  findings  on  reconsideration 
show  the  first  shipment  of  imported 
aluminiun  pistons  occurred  in  October 
1994. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  and  former 
workers  of  Dana  Corporation  in  Pueblo, 
Colorado  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  aluminum 
pistons  produced  at  Dana  Corporation 
in  Pueblo,  Colorado. 

All  workers  of  Dana  Corporation, 
Colorado  Piston  Plant,  Pueblo,  Colorado 
who  became  totally  or  partially 
separated  from  employment  on  or  after 
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August  24, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  1st  day  of 
November  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance 

(FR  Doc.  94-28182  Filed  11-14-94;  8:45  am] 

BN-LINa  CODE  4S1&-30-M 


[TA-W-29,857;  TA-W-29.857A] 

The  Harwood  Companies,  Inc.,  Marion, 
Virginia  and  The  Harwood  Companies, 
How  York,  New  York;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
24, 1994,  applicable  to  all  workers  of  the 
subject  firm.  The  certification  notice 
was  published  in  the  Federal  Register 
on  July  19, 1994  (59  FR  36793).  The 
certification  was  amended  on  July  7, 
1994  to  change  an  overlap  in 
certification. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
findings  show  that  the  New  York,  New 
York  headquarters  experienced  a 
reduced  demand  for  their  services 
resulting  in  worker  separations  in  1994. 
The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  aff^ected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  the  New  York, 
New  York  headquarters. 

The  amended  notice  applicable  to 
TA-W-29,857  is  hereby  issued  as 
follows: 

All  workers  of  The  Harwood 
Companies,  Inc.,  Marion.  Virginia  and 
New  York,  New  York  engaged  in 
employment  related  to  the  production  of 
activewear  underwear,  robes  and 
sleepwear  who  became  totally  or 
partially  separated  from  employment  on 
or  after  February  20. 1994  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  31st  day  of 
October  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  94-28183  Filed  11-14-94;  8:45  am) 

BILUNQ  CODE  4S10-30-M 


[TA-W-30,4091 

Imerman,  Inc^  New  York,  NY; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  17, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Imerman, 
Incorporated,  New  York,  New  York. 

All  workers  of  the  subject  firm  are 
covered  under  amended  certification 
(TA-W-29,959A).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
November,  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-28173  Filed  11-14-94;  8:45  am) 

BILUNG  CODE  4S10-30-M 

|TA-W-30,207J 

Reserve  Oil  Corp.  OIney,  Illinois; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  15, 1994  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Reserve  Oil 
Corporation,  Olney,  lUinois. 

Tne  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  1st  day  of 
November  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  94-28178  Filed  11-14-94;  8:45  am] 

BILUMG  COOE  451ft-3a-M 


[TA-W-29,802;  TA-W-29,802AJ 

Western  Geophysical  Co.  A/K/A 
Halliburton  Co.  AIKJA  Western  Atias 
International,  Inc.,  Houston,  TX  and 
Ah/ln,  TX;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
May  31, 1994  and  published  in  the 


Federal  Register  on  June  14, 1994  (59 
FR  30618).  The  certification  was 
amended  on  June  15, 1994  and  July  18, 
1994.  The  notices  were  published  in  the 
Federal  Register  on  June  28, 1994  (59 
FR  33306)  and  July  26. 1994  (59  FR 
37997),  respectively. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that 
workers  at  the  Alvin,  Texas  facility 
should  be  included  under  this 
certification  since  there  reduced  activity 
and  worker  separations  resulted  from 
the  certified  worker  group  in  Houston. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-29,802  is  hereby  issued  as 
follows: 

All  workers  of  Western  Geopihysical 
Company.  Houston.  Texas  and  Alvin.  Texas 
(the  successor-in-interest  firm  to  Halliburton 
Geophysical  Services)  who  had  wages 
reported  under  Western  Atlas  International. 
Inc.,  Houston,  Texas  for  Ul  tax  account 
purposes  and  who  had  become  totally  or 
f>artiaUy  separated  from  employment  on  or 
after  April  25, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  E)C.  this  1st  day  of 
November  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc  94-28181  Filed  11-14-94:  8:45  am) 

BILUNO  COOE  4$10-90-M 


[TA-W-30. 338] 

Babcock  A  Wilcox,  Special  ll/letals 
Plant,  Koppel,  Pennsylvania; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  by  the  Office  of  Trade 
Adjustment  Assistance  on  September 
19,  1994,  in  response  to  a  worker 
petition  for  NAFTA-Transitional 
Adjustment  Assistance  filed  on  August 
8, 1994,  on  behalf  of  workers  at  Babcock 
&  Wilcox,  Special  Metals  Plant,  Koppel, 
Pennsylvania. 

The  petitioning  group  of  workers  was 
subject  to  an  ongoing  investigation  at 
that  time  for  which  a  determination  was 
issued  on  September  30, 1994  (TA-W- 
30,215).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 
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Signed  in  Washington,  DC,  this  3rd  day  of 
November,  1994. 

Victor  J.  Tninzo, 

Program  Manager.  Policy  and  Reemployment 
Service,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-28175  Filed  11-14-94;  8:45  am) 

BILUNQ  CODE  4S1»-3»-M 


tNAFTA-00247] 

Oxford  Industries,  Inc.,  Lanier  Clothes 
Division,  Unadilla,  Georgia; 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
^American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  September  29, 1994  in 
response  to  a  petition  filed  on  behalf  of 
the  workers  at  the  Lanier  Clothes 
.  Division  of  Oxford  Industries, 
Incorporated,  located  in  Unadilla, 
Georgia.  The  workers  are  engaged  in  the 
manufacturing  of  men's  tailored 
suitcoats  and  sportcoats. 

In  a  letter  transmitted  on  October  17, 
1994,  the  petitioner  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  this  case  is 
terminated.  A  trade  adjustment 
assistance  investigation  is  currently 
ongoing  for  the  workers  at  the  Lanier 
Clothes  division  of  Oxford  Industries, 
Incorporated,  located  in  Unadilla, 
Georgia  (TA-W-30,388). 

Signed  in  Washington,  DC,  this  7th  day  of 
November  1994. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Senices,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-28174  Filed  11-14-94;  8:45  am] 

BILUNQ  CODE  4S10-aO-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Sulxjommittee  Meeting  on 
Thermai  Hydraulic  Phenomena 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  L^cember  1. 1994,  Room  T- 
2B3. 11545  Rockville  Pike,  Rockville, 
Marj'land. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Thursday,  December  1,  1994 — 8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  NRC  Office  of  Nuclear 
Regulatory  Research  (RES)  analysis 
program  associated  with  the  use  of 
RELAP5/MOD3  code  to  model  the 
Westinghouse  AP600  passive  plant 
design.  The  focus  of  this  meeting  will  be 
on  the  development  of  the  Phenomena 
Identification  and  Ranking  Table  (PKT) 
in  this  regard.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  wTitten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  writh 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Paul  A. 
Boehnert  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  on  the  working  day  prior  to 
the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  November  8, 1994. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
|FR  Doc.  94-28124  Filed  11-14-94;  8:45  am] 

BILUNO  COOE  rSSO-OI-M 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  imder  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Sherry  Turpenoff,  (202)  606-0940. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  October  3,  1994  (59  FR 
50302).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  September  1  and 
September  30, 1994,  appear  in  the 
listing  below.  Future  notices  will  be 
pubhshed  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consohdated  listing  for  all  authorities 
as  of  June  30,  was  published  on  October 
3, 1994  (59  FR  50278). 

Schedule  A 

Positions  established  to  implement 
the  Crime  Control  and  Law  Enforcement 
Act  of  1994  or  the  Violent  Crime  Control 
Appropriations  Act,  1995.  No  new 
appointments  may  be  made  under  this 
authority  after  September  30, 1995. 
Effective  September  13. 1994. 

Schedule  B 

No  Schedule  B  aiithorities  were 
established  or  revoked  during 
September  1994. 

Schedule  C 

Conunission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  September  29, 
1994. 

Executive  Assistant  to  the  Staff 
Director.  Effective  September  29, 1994. 

Consumer  Product  Safety  Commission 

Special  Assistant  to  the  Chairman. 
Effective  September  29, 1994. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Rural  Development 
Administration.  Effective  September  8, 
1994. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretary.  Effective 
September  12, 1994. 
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Confidential  Assistant  to  the 
Administrator,  Rural  Development 
Administration.  Effective  September  12, 
1994. 

Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  September  26. 1994. 

Executive  Speech  Writer  to  the 
Director,  Office  of  Public  Affairs. 
Effective  September  26. 1994. 

Confidential  Assistant  to  the 
Administrator.  Animal  and  Plant 
Inspection  Service.  Effective  September 
29.  1994. 
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Department  of  the  Army  (DOD) 

Secre'.an'  (Steno/OA)  to  the  General 
Counsel.  Effective  September  26. 1994. 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Under  Secretary  for  Policy 
Development.  Effective  September  2. 
1994. 

Special  Assistant  to  the  Assistant 
Secretar>'  of  Economic  Development. 
Effective  September  13.  1994. 

Department  of  Defense 

Paralegal  Specialist  to  the  Chief  Judge. 
United  States  Court  of  Military  Appeals. 
Effective  September  2. 1994. 

Confidential  Assistant  to  the  Under 
Secretary  for  Acquisition  and 
Technology.  Effective  September  26. 
1904. 

Department  of  Education 

Confidential  Assistant  to  the  Assistant 
Secretary.  Office  of  Legislation  and 
Congressional  Affairs.  Effective 
September  1.  1994. 

Confidential  Assistant  to  the  Cliief  of 
Staff.  Office  of  the  Secretary.  Effective 
September  1. 1994. 

Special  Assistant  to  the  Assistant 
Secretary-.  Office  of  Human  Resources 
and  Administration.  Effective 
September  2,  1994. 

Confidential  Assistant  to  the  Director. 
Community  Reform  Initiatives  Services. 
Effective  September  8.  1994. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective 
September  16, 1994. 

Special  Assistant  to  the  Director, 
Historically  Black  Colleges  and 
Universities.  Effective  September  19. 
1994. 

Confidential  Assistant  to  the  Director. 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  Effective 
September  26, 1994. 

Department  of  Energy 

Staff  Assistant  to  the  Deputy  Assistant 
.Secretary  for  Transportation 
Technologies.  Effective  September  8, 
1994. 


Special  Assistant  to  the  Deputy 
Secretary  of  Energy.  Effective  September 
8, 1994. 

Staff  Assistant  to  the  Director.  Office 
of  Public  Accountability.  Effective 
September  16.  1994. 

Legislative  Affairs  Liaison  Office  to 
the  Assistant  Secretary  of  Congressional 
and  Intergovernmental  Affairs.  Effective 
September  16.  1994. 

Special  Assistant  to  the'  Director. 
Office  of  Public  Accountability. 
Effective  September  16, 1994. 

Special  Assistant  to  the  Director, 
Office  of  Nuclear  Energy.  Effective 
September  16, 1994. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Assistant 
Secretarv-  for  Planning  and  Evaluation. 
Effective  September  1. 1994. 

Special  Assistant  to  the  Deputy 
Director.  Office  of  Child  Support 
Enforcement.  Effective  September  16. 
1994. 

Deputy  Director  of  Speechwriting  to 
the  Director  of  Speechwriting.  Effective 
September  19. 1994. 

Confidential  Assistant  (Advance)  to 
the  Director  of  Scheduling  and 
Advance.  Effective  September  26,  1994. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  September  12.  1994. 

Special  Projects  Officer  to  the  Senior 
Advisor  to  the  Secretary.  Effective 
.September  19. 1994. 

Special  Assistant  to  the  Director. 
Office  of  Executive  Scheduling. 
Effective  September  26,  1994. 

Special  Assistant  to  the  General 
Deputy  Secretary  for  Housing,  Federal 
Housing  Administration.  Effective 
September  26. 1994. 

Department  of  the  Interior     ' 

Special  Assistant  (Speech  Writer)  to 
the  Director.  Office  of  Communications. 
Effective  September  16, 1994. 

Department  of  Justice 

Staff  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Legislative 
Affairs.  Effective  September  2.  1994. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Policy 
Development.  Effective  September  16, 
1994. 

Staff  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Legislative 
Affairs.  Effective  September  19. 1994. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Civil  Rights  Division. 
Effective  September  28, 1994. 


Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Legislative 
Affairs.  Effective  September  28, 1994. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Civil  Division. 
Effective  September  28, 1994. 

Secretary  (OA)  to  the  United  States 
Attorney.  Middle  District  of  Florida. 
Effective  September  29. 1994. 

Department  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary  for  Employment  and  Training. 
Effective  September  12. 1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Mine  Safety  and  Health 
Effective  September  26, 1994. 

Department  of  State 

Foreign  Affairs  Officer  to  the  Deputy 
Assistant  Secretary  for  Public  Affairs. 
Effective  September  1,  1994. 

Supervisory  Foreign  Affairs  Officer  to 
the  Eteputy  Assistant  Secretary'. 
Democracy.  Human  Rights  and  Labor. 
Effective  September  1.  1994. 

Department  of  Transportation 

Special  Assistant  to  the 
Administrator.  National  Highway 
Traffic  Safety  Administration.  Effective 
September  7,  1994. 

Deputy  Director  of  Public  Affairs  to 
the  Assistant  to  the  Secretary  and 
Director  of  Public  Affairs.  Effective 
September  7.  1994. 

Special  At  sistanl  to  the 
Administrator.  Research  and  Special 
Programs  Administration.  Effective 
Sepjtember  8.  1994. 

Special  Assistant  to  the  Deputy 
Administrator,  Maritime 
Administration.  Effective  September  23. 
1994. 

Department  of  the  Treasury 

Senior  Policy  Analyst  to  the  Deputy 
Assistant  Secretary.  Governmental 
Financial  Policy.  Effective  September 
22. 1994. 

Environmental  Protection  Agency 

Executive  Assistant  to  the  Assistant 
Administrator  for  Prevention,  Pesticides 
and  Toxic  Substances.  Effective 
September  8. 1994. 

Equal  Employment  Opportunity 
Commission 

Media  Contact  Specialist  to  the 
Director.  Office  of  Communications  and 
Legislative  Affairs.  Effective  September 
19, 1994. 

Director  Legislative  Affairs  Staff  to  the 
Director,  Office  of  Communications  and 
Legislative  Affairs.  Effective  September 
19, 1994. 

Executive  Assistant  to  the  Director. 
Office  of  Communications  and 
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Legislative  Affairs.  Effective  September 
23, 1994. 

Federal  Energy  Regulatory  Commission 

Staff  Assistant  to  the  Director.  Office 
of  External  Affairs.  Effective  September 
12. 1994. 

Federal  Maritime  Commission 

Administrative  Assistant  to  the 
Chairman.  Effective  September  23. 1994. 

Special  Assistant  to  the  Commission. 
Effective  September  26. 1994. 

Special  Assistant  to  the  Commission. 
Effective  September  29, 1994. 

Federal  Mediation  and  Conciliation 
Service 

Staff  Assistant  to  the  Director,  Federal 
Mediation  and  Conciliation  Service. 
Effective  September  12, 1994. 

Public  Affairs  Director  to  the  Director. 
Federal  Mediation  and  Conciliation 
Service.  Effective  September  12, 1994. 

General  Services  Administration 

Director  of  Industry  and  Public 
Outreach  to  the  Commissioner, 
Information  Resources  Management 
Services.  Effective  September  1, 1994. 

International  Boundary  and  Water 
Commission,  United  States  and  Mexico 

Special  Assistant  (OA)  to  the 
Commissioner,  United  States  Section. 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
Effective  September  1, 1994. 

Office  of  Management  and  Budget 

Special  Assistant  to  the  Director, 
Office  of  Management  and  Budget. 
Effective  September  16. 1994. 

U.S.  Arms  Control  and  Disannament 
Agency 

Confidential  Assistant  to  the  Special 
Representative  to  the  Treaty  on  the 
Nonproliferation  of  Nuclear  Weapons 
Office.  Effective  September  1. 1994. 

U.S.  International  Trade  Commission 

Confidential  Assistant  to  the 
Commissioner.  Effective  September  8. 
1994. 

Staff  Assistant  (Economics)  to  the 
Chairman.  Effective  September  16. 1994. 

United  States  Infonnation  Agency 

Public  Affairs  Specialist  to  the 
Director.  New  York  Foreign  Press 
Center.  Effective  September  22.  1994. 

Authority:  5  U.S.C.  3301  and  3302:  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218. 

Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

IFR  Doc.  94-28077  Filed  11-4-94;  8:45  ami 

BILLING  CODE  632S-01-M 


RESOLUTION  TRUST  CORPORATION       NoHce  of  Serious  Interest 


Coastal  Barrier  Improvement  Act; 
Property  Availability  (Catalpa  Farms, 
Culpeper  County,  VA) 

AGENCY:  Resolution  Trust  Corporation. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  knowrn  as  Catalpa  Farms, 
located  in  Culpeper,  Culpeper  County, 
Virginia,  is  affected  by  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  may  be  mailed  or  faxed  to  the 
RTC  until  February  13, 1995. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  be  obtained  fi-om  or  are 
available  for  inspection  by  contacting 
the  following  p>erson:  Mr.  Dan  Hummer, 
Resolution  Trust  Corporation,  Atlanta 
Field  Office,  245  Peachtree  Center 
Avenue.  NE,  Marquis  One  Tower.  10th 
Floor.  Atlanta.  GA  30303.  (404)  230- 
6594;  Fax  (404) 225-5092. 

SUPPLEMEffTARY  INFORMATION:  The 
Catalpa  Farms  property  is  located  at 
Route  522.  North  Virginia  Avenue. 
Culpeper  County,  Virginia,  west  of  the 
Town  of  Culpeper  and  south  of  Route 
522.  The  site  consists  of  approximately 
213  acres  of  undeveloped  land  with  a 
mix  of  open  fields  and  woodland.  A 
portion  of  the  Catalpa  Farms  property  is 
situated  in  an  undeveloped  floodplain 
and  contains  wetlands.  The  site  is 
adjacent  to  the  northeast  shore  of  Lake 
Pelham  which  is  managed  by  the  Town 
of  Culpeper  for  recreational  purposes. 
This  property  is  covered  property 
within  the  meaning  of  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  piuchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  February  13. 1995, 
by  the  Resolution  Trust  Corporation  at 
the  appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 


Re:  [insert  name  of  property) 

Federal  Register  Publication  Date: 

(insert  Federal  Register  publication  date) 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the  Coastal 
Barrier  Improvement  Act  of  1990,  P.L.  101- 
591.  section  10(b)(2).  (12  U.S.C.  1441a- 
3(b)(2)),  including,  for  qualified* 
organizations,  a  determination  letter  from  the 
United  States  Internal  Revenue  Service 
regarding  the  organization's  status  under 
section  501(c)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  for  all  or  any  portion 
of  the  property  (e.g.,  price,  method  of 
financing,  expected  closing  date.  etc.). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C.  1441a- 
3(b)(4)),  as  provided  in  a  clear  written 
description  of  the  purpose(s)  to  which  the 
property  will  be  put  and  the  location  and 
acreage  of  the  £u«a  covered  by  each 
purpose(s)  including  a  declaration  of  entity 
that  it  will  accept  the  placement,  by  the  RTC, 
of  an  easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its  notice  of 
serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  November  9, 1994. 
Resolution  Trust  Corporation. 
William  J.  Tricarico. 
Assistant  Secretary. 

(FR  Doc.  94-28*158  Filed  11-14-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
Richard  T.  Redfeam  (202)  942-8800. 
Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Proposed  Revisions: 

Form  8-K  File  No.  270-50 

Regulation  S-K  File  No.  270-2 

Regulation  S-B  File  No.  270-370 

Regulation  C File  No.  270-68 

Fonn  F-1  File  No.  270-249 

Form  F-2  File  No.  270-250 

Form  F-3  „ File  No.  270-251 

Form  F-4  „ File  No.  270-288 

Form  S-1  File  No.  270-58 

Form  S-2  „ File  No.  270-60 


Form  S-3  File  No.  270-61 

Form  S-4  File  No.  270-287 

Form  S-8 File  No.  270-66 

S-11  „  File  No.  270-64 

Form  SB-2  File  No.  270-366 

Rule  30d-l  File  No.  270-21 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted 
proposed  rule  revisions  for  OMB 
approval. 

Form  8-K  is  used  to  disclose  current 
reports  under  the  Exchange  Act.  If  the 
proposed  revisions  are  adopted,  an 
estimated  12,300  respondents  would  file 
Form  8-K  annually  at  an  estimated  5 
burden  hours  per  response  with  a  total 
annual  burden  of  61,500  hours. 

Regulations  S-K  and  S-%  provide  an 
integrated  disclosure  system  for  reports 
and  registration  statements  filed 
pursuant  to  the  federal  securities  laws. 
If  the  proposed  revisions  are  adopted, 
an  estimated  1  burden  hour  would  be 
required  for  Regulation  S-K;  and  1 
burden  hour  would  be  required  for 
Regulation  S-B.  Regulation  C  provides 
standard  instructions  to  guide 
registrants  filing  registration  statements 
pursuant  to  the  federal  securities  laws. 
If  the  proposed  revisions  are  adopted, 
an  estimated  1  burden  hour  would  be 
required  for  Regulation  C. 

Forms  F-1,  F-2,  F-3,  and  F-4  are 
used  to  register  securities  of  certain 
foreign  private  issuers  under  the 
Securities  Act  of  1933.  The  staff 
estimates  that  if  the  proposed 
amendments  are  adopted, 
approximately  13  respondents  would 
file  Form  F-1  annually  at  an  estimated 
2,195  burden  hours  per  response  with  a 
total  annual  burden  of  28,535  hours;  3 
respondents  would  file  Form  F-2 
annually  at  an  estimated  769  burden 
hours  per  response  with  a  total  annual 
burden  of  2,307  hours;  5  respondents 
would  file  Form  F-3  annually  at  an 
estimated  219  burden  hours  per 
response  with  a  total  annual  burden  of 
1.095  hours;  and  2  respondents  would 
file  Form  F-4  annually  at  an  estimated 
1,314  burden  hours  j>er  response  with  a 
total  annual  burden  of  2,628  hours. 

Forms  S-1,  S-2,  S-3,  S-4,  S-8,  and 
S-11  are  used  to  register  securities  to  be 
issued  publicly  under  the  Securities  Act 
of  1933.  If  the  proposed  amendments 
are  adopted,  the  staff  estimates  that 
approximately  1,239  respondents  would 
file  Form  S-1  annually  at  an  estimated 
1.270  burden  hours  per  response  with  a 
total  burden  of  1,573,530  hours;  334 
respondents  would  file  Form  S-2 
annually  at  an  estimated  502  burden 
hours  per  response  with  a  total  annual 
burden  of  167,668  hours;  2,280 


respondents  would  file  Form  S-3 
annually  at  an  estimated  428  burden 
hours  per  response  with  a  total  annual 
burden  of  975,840  hoiu^;  505 
respondents  would  file  Form  S-4 
annually  at  an  estimated  1,240  burden 
hours  per  response  with  a  total  annual 
burden  of  626,200  hours;  2,854 
respondents  would  file  Form  S-8 
annually  at  an  estimated  47  burden 
hours  per  response  with  a  total  annual 
burden  of  134,138  hours;  and  340 
respondents  would  file  Form  S-1 1 
annually  at  an  estimated  872  burden 
hours  per  response  with  a  total  annual 
burden  of  296,480  hours. 

Form  SB-2  is  used  to  register  publicly 
offered  securities  of  small  business 
issuers  under  the  Securities  Act  of  1933. 
If  the  proposed  rules  are  adopted,  it  is 
estimated  that  approximately  259 
respondents  would  file  Form  SB-2 
annually  at  an  estimated  929  biuden 
hours  per  response  with  a  total  annual 
burden  to  240.611  hours. 

Rule  30d-l  prescribes  the  minimum 
content  of  reports  to  shareholders  that 
management  investment  companies 
must  send  at  least  semi-annually.  The 
rule  requires  approximately  600  hours 
annually  per  respondent.  The 
amendment  to  rule  30d-l  submitted  for 
approval  requires  respondents  to 
provide  additional  information  related 
to  matters  submitted  to  a  vote  of 
shareholders.  This  revision  will  increase 
the  amount  of  time  needed  to  comply 
with  rule  30d-l  by  one  hour  annually 
per  respondent. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  of  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Richard  T. 
Redfeam.  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifii  Street, 
NW..  Washington.  DC  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Management  and  Budget.  (Project  Nos. 
3235-0060;  3235-0071; 3235-0417; 
3235-0074;  3235-0258;  3235-0257; 
3235-0256;  3235-0325; 3235-0065; 
3235-0072;  3235-0073; 3235-0324; 
3235-0066;  3235-0067;  3235-0418;  and 
3235-0025).  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  November  7, 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doic.  94-28137  Filed  11-14-94:  8:45  am) 
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[Release  No.  34-34949;  File  No.  SR-Amex- 
94-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  To  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc.  Relating  to  a  Pilot 
Program  for  Execution  of  Odd-lot 
Market  Orders. 

November  8, 1994. 

Pursuant  to  Sectio'  19(b)(1)  of  the 
Securities  Exchange  net  of  1934 
("•Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  31,  1994, 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  that  the 
Commission  extend  for  three  months 
the  Exchange's  existing  pilot  program 
under  Rule  205  requiring  execution  of 
odd-lot  market  orders  at  the  prevailing 
Amex  quote  with  no  differential 
charged.*  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary.  Amex.  and  at  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  HI  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  The  Exchange  seeks  accelerated  approval  of  the 
proposed  rule  change  in  order  to  allow  the  pilot 
program,  which  expires  on  November  8, 1994,  to 
continue  without  interruption.  The  Commissioo 
notes  that,  under  current  Rule  205.  no  differential 
may  be  charged  on  odd-lot  order  transactions, 
except  for  non-regular  way  trades.  See  infra,  note 
S. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

1.  Purpose 

The  Commission  has  approved,  on  a 
pilot  basis  extending  to  November  8, 
1994,  amendments  to  Exchange  Rule 
205  to  require  the  execution  of  odd-lot 
market  orders  at  the  prevailing  Amex 
quote  with  no  odd-lot  differential. - 
These  procedures  initially  were 
approved  by  the  Commission  on  a  pilot 
basis,  3  and  subsequently  were  extended 
nine  times,'* 

Under  the  pilot  procedures,  odd-lot 
market  orders  with  no  qualifying 
notations  are  executed  at  the  Amex 
quotation  at  the  time  the  order  is 
represented  in  the  market,  either  by 
being  received  at  the  trading  post  or 
though  the  Exchange's  Post  Execution 
Reporting  ("PER")  system. 
Enhancements  to  the  PER  system  have 
been  implemented  to  provide  for  the 
automatic  execution  of  odd-lot  market 
orders  entered  through  PER.  For 
purposes  of  the  pilot  program,  odd-lot 
limit  ordars  that  are  immediately 
executable  based  on  the  Amex  quote  at 
the  time  the  order  is  received,  at  the 
trading  post  or  through  PER,  are 
executed  in  the  same  manner  as  odd-lot 
market  orders. 

The  Exchange  proposes  that  the  pilot 
program  applicable  to  odd-lot  execution 
procedures  be  extended  for  three 
months.  This  would  provide  the 
Commission  with  an  additional  period 
of  lime  to  assess  procedures  under  the 
pilot  program  and  would  permit  the 
Exchange  to  provide  additional  data  and 
information  regarding  its  experience 
under  the  pilot  program. 


'  See  Securities  Exchange  Act  Release  No.  34496 
(August  8.  1994).  59  FR  41807  (August  15. 1994)      . 
(approving  File  No.  SR-Aniex-94-28). 

^  Sre  Securities  Exchange  Act  Release  No.  26445 
(January  10.  1989).  54  FR  2248  (lanuary  19.  1989) 
(approving  File  No.  SR-Amex-88-23). 

*  See  Securities  Exchange  Act  Release  Nos.  34496 
(August  8.  1994).  59  FR  41807  (August  15,  1994} 
(approving  File  No.  SR-.\mex-94-28);  33584 
(February  7.  1994),  59  FR  6983  (February  14.  1994) 
(approving  File  No.  SR-Ame.x-93-45);  32726 
(August  9,  1993)  58  FR  43394  (August  16.  1993) 
(approving  File  No.  SR-Amex-93-24)-.  31828 
(February  5,  1993)  58  FR  8434  (February  12.  1993) 
(approving  File  No.  SR-Amex-93-06):  30305 
(January  30.  1992).  57  FR  4653  (February  6,  1992) 
(approving  File  No.  SR-Amex-92-04):  29922 
(November  8,  1991),  56  FR  58409  (November  19. 
1991).  (approving  File  No.  SR-Amex-91-30).  29186 
(May  9,  1991):  56  FR  22488  (May  15.  1991) 
(approving  File  No.  SR-Amex-91-09);  28758 
(January  10.  1991).  56  FR  1656  (January  16. 1991) 
(approving  File  No.  SR-Amex-90-39);  and  27590 
(January  5,  1990).  55  FR  1123  (January  11.  1990) 
(approving  File  No.  SR-Amex-89-3 1 ). 


2.  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Sections  6(b)(5)  and  llA(a)(l)  in 
particular  in  tliat  it  facilitates  the 
economically  efficient  execution  of  odd- 
lot  transactions,  and  is  intended  to 
result  in  improved  execution  of 
customer  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
47  and  should  be  submitted  by 
December  6, 1994. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

For  the  same  rationale  discussed  in  its 
previous  orders  regarding  the  Amex's 
odd-lot  execution  pilot  program,^^the 


Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
Sections  6(b) «  and  llA(a)(l)  ^  of  the  Act 
and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  revised  procedures,  which 
provide  for  pricing  of  odd-lot  market 
orders  at  the  prevailing  Amex  quote 
rather  than  at  the  execution  price  of  a 
subsequent  transaction,  should  provide 
investors  with  more  timely  execution  of 
their  orders.  The  Exchange  has 
implemented  enhancem.ents  to  its  PER 
system  for  the  automatic  execution  of 
odd-lot  market  orders. 

In  its  previous  orders,^  however,  thq 
Commission  expressed  concern  about 
whether  customers  receive  the  best 
execution,  both  in  terms  of  price  arid 
time,  under  the  Amex's  pilot 
procedures.  Specifically,  the 
Commission  asked  the  Exchange  to 
analyze  the  difference  in  odd-lot 
executions  between  using  the 
Intermarket  Trading  System  ("ITS") 
consolidated  best  bid  or  offer  and  using 
the  Amex  quote.  The  Commission  also 
was  interested  in  the  feasibility  of 
implementing  an  odd-lot  pricing  system 
based  on  the  ITS  best  bid  or  offer.'* 

The  Amex  has  submitted  to  the 
Commission  several  monitoring  reports 
regarding  the  operation  of  its  odd-lot 
execution  pilot  program,  including  the 
requested  information  about  the 
difference  in  executions  between  the 
ITS  best  bid  or  offer  and  the  Amex 
quote.  As  discussed  in  more  detail 
below,  the  Commission  believes  that  it 
is  reasonable  to  extend  th6  pilot  for  an 
additional  three  months  to  enable  the 
Commission  to  review  fully  the  Amex 
reports  and  to  enable  the  pilot  to 
continue  without  interruption  during 
the  Commission's  review. 

Based  on  the  Amex  data,  the  pilot 
procedures  provide  a  superior  execution 
for  a  substantial  majority  of  odd-lot 
orders.  The  Commission,  however, 
remains  concerned  that  some  odd-lot 
orders  cold  receive  executions  at  less 


^  See  e  g..  Securities  Exchange  Act  Release  No. 
26445.  supra  note  3,  for  a  description  of  the 
Commission's  rationale  for  approving  the  Amex's 
odd-lot  procedures  on  a  pilot  basis,  fhe  discussion 
in  the  aforementioned  order  is  incorporated  by 
reference  into  this  order.  Since  initial  approval  of 
the  pilot  program,  however,  the  Exchange  has 
amended  Rule  205  to  provide  that  no  differential 


may  be  charged  on  odd-lot  order  transactions, 
except  for  non-regular  way  trades.  See  Securities 
Exchange  Act  release  Na  34591  (August  24.  1994), 
59  FR  44783  (August  30,  1994)  (approving  File  No. 
SR-AMEX-94-15). 

«15U.S.C.§78f(1988). 

'  15  U.S.C  8  781-1  (a)(1)  (1988). 

"See  supra,  note  4. 

'The  Commission  has  approved  amendments  to 
the  New  York  Stock  Exchange's  ("NYSE")  rules 
which  incorporate  the  ITS  quotation  into  the  NYSE 
odd-lot  pricing  procedures  through  the  use  of  the 
Best  Pricing  Quote  ("BPQ").  See  Securities 
Exchange  Act  Release  No.  27981  (May  2.  1990).  .55 
FR  19409  (May  9,  1990)  (File  No.  SR-NYSE-90-O«.! 


than  the  best  available  price,  because 
the  Exchange's  pricing  formula  does  not 
include  quotations  from  other 
markets,  ^o  Nevertheless,  due  to  the 
relatively  low  number  of  odd-lot  market 
orders  on  the  Amex,^'  the  percentage  of 
Amex  quotes  that  are  worse  than  the  ITS 
best  bid  or  offer,  and  the  benefits  to 
customers  under  the  pilot  procedures  as 
compeued  to  the  former  pricing 
procedures,  the  Commission  believes 
that  it  is  acceptable  to  extend  the  pilot 
program  under  Rule  205  for  an 
additional  three  months. 

During  that  period,  the  Commission 
requests  that  the  Exchange  continue  to 
monitor  its  pilot  program  and  provide 
data  on  (1)  the  percentage  of  odd-lot 
orders  executed  when  the  Amex  quote 
is  worse  than  the  ITS  consolidated  best 
bid  or  offer  and  (2)  the  number  of  odd- 
lot  orders  as  a  percentage  of  total 
Exchange  share  volume  and  of  the  total 
number  of  trades.  Moreover,  the 
Commission  remains  interested  in  the 
feasibility  of  implementing  an  odd-lot 
pricing  system  using  the  ITS  best  bid  or 
offer.  Accordingly,  the  Commission 
requests  that  the  Amex  evaluate  the 
feasibility  and  cost  of  developing  such 
a  plan,  along  with  a  projected  time 
frame  for  potential  implementation. 

The  Commission  finds  good  cause  for 
granting  approval  of  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  substantially 
identical  to  the  procedures  that  were 
published  in  the  Federal  Register  for 
the  full  comment  period  and  were 
approved  by  the  Commission." 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  i3  of  the  Act,  that  the 
proposed  rule  change  (SR-Amex-94- 
47),  is  approved  for  a  three  month 
period  ending  on  February  8, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarUnd, 

Depu  ty  Secretary. 

|FR  Doc.  94-28138  Filed  11-14-94;  8:45  am) 
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><>See  supra,  note  9. 

> '  See  footnote  9  of  Securities  Exchange  Act 
Relaase  No.  29922  (November  8,  1991).  56  FR 
58409. 

"No  comments  were  received  in  connection  with 
the  propoaed  rule  changes  that  implemented  tbesa 
procedures.  See  supra,  notes  3-4, 

"15  U.S.C  S  78s(b)(2)  (1988). 
•■'17  CFR  200.3O-3(a){12)(1991). 


Issuer  Delisting:  ^k)tice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Lifschultz  Industries, 
Inc.,  Common  Stock,  $.001  Par  Value) 
File  No.  1-10287 

Novembers,  1994. 

Lifschultz  Industries,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  has  requested  that  the 
Secretary  be  delisted  from  the  Exchange. 
It  will  continue  to  be  traded  on  National 
Association  of  Seciu-ities  Dealer 
Automated  Quotation  System 
("NASDAQ").  Trading  was  suspended 
at  the  opening  of  business  on  June  16, 
1993. 

Any  interested  person  may,  on  or 
before  November  28,  1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  detei-mines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  RegulaUon,  piu^uant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-28139  Filed  ll-lV-94;  8:45  am] 

WLUNG  COOE  a010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (RCM  Technologies,  Inc., 
Common  Stock,  $.05  Par  Value  and 
Class  C  Warrants)  File  No.  1-10245 

November  8, 1994. 

RCM  Technologies.  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Conunission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 


promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

Because  the  vast  majority  of  trades  in 
the  Securities  occur  on  the  National 
Association  of  Securities  Dealer 
Automated  Quotation  System,  the 
Company  can  no  longer  justify  the 
listing  cost  given  the  limited  trading 
activity  of  the  Securities  on  the  BSE. 

Any  interested  person  may,  on  or 
before  November  28. 1994  s  .bmit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  94-28140  Filed  11-14-94:  8:45  am) 

BILLMO  COOE  aOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Lkwnse  1 09^09-0324] 

Latlgo  Capital  Partners  I;  Notice  of 
License  Surrender 

Notice  is  hereby  given  that  Latigo 
Capital  Partners  I.  ("LCPI  ").  850  South 
Rancho  Drive.  Suite  2-333,  Las  Vegas. 
Nevada  89106,  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  LCP  was  licensed 
by  the  Small  Business  Administration 
on  August  30, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder  the  surrender 
of  the  license  was  accepted  on  February 
25, 1994,  and,  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
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Dated:  November  8, 1994. 
Robert  D.  Stilbnan, 

Associate  Administrator  for  Investment. 
(FR  Doc  94-28079  Piled  11-14-94:  8:45  am) 
BNJJNOCOOE  a02S-01-M 

[License  «  09A)9-0357] 

Latigo  Capital  Partners  II;  Notice  of 
license  Sunender 

Notice  is  hereby  given  that  Latigo 
Capital  Partners  II.  (-LCP 11").  850 
South  Rancho  Drive.  Suite  2-333,  Las 
Vegas,  Nevada  89106,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  LCP  was  licensed 
by  the  Small  Business  Administratidn 
on  September  20, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder  the  surrender 
of  the  license  was  accepted  on  May  14, 
1992,  and,  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  tenninated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  8, 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
(FR  Doc.  94-28080  Filed  11-14-94;  8:45  am] 

BILUNO  COOC  802S-01-M 

[License  *09/09-0373] 

New  West  Partners  11;  Notice  of 
License  Surrender 

Notice  is  hereby  given  that  New  West 
Partners  II.  ("NWP II").  4050  Executive 
Drive,  Suite  206  San  Diego,  California 
92121,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
("the  Act").  N\VP  II  was  licensed  by  the 
Small  Business  Administration  on 
February  17, 1987. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
September  1, 1994,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  1, 1994. 
Robert  0.  Stillman. 

Associate  Administrator  for  Investment. 
|FR  Doc.  94-28081  Filed  11-14-94;  8:45  am) 

B4LUNO  COOE  802S-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America;  Put)iic  Meeting 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  November  29, 1994.  The  session  is 
expected  to  focus  on:  (1)  Report  of  the 
ITS  AMERICA  Coordinating  Council;  (2) 
Report  on  United  States  Federal  ITS 
Initiatives;  (3)  Discussion  of  ITS 
AMERICA  Board  of  Directors  and 
Committee  Involvement  in  Developing 
Consensus  on  a  National  System 
Architecture;  (4)  Report  on  Plans  for 
World  Congresses;  (5)  Approval  of  ITS 
Privacy  Principles;  (6)  Report  on 
European  Commission  Third  and  Fourth 
Framework  Programs;  (7)  Report  of  the 
ITS  AMERICA  Bylaws  Committee;  and 
(8)  Board  Meeting  Schedule.  In 
addition,  information  on  the  following 
wrill  be  provided  to  Board  memt^ers:  (1) 
Report  on  National  ITS  Program  Plan; 
(2)  Report  on  Program  Successes;  (3) 
Discussion  of  European  Standards 
Development;  (4)  Plans  for  ITS 
AMERICA  Fifth  Annual  Meeting;  (5) 
Report  on  ITS  AMERICA  State  Chapters 
Program;  and  (6)  Report  on  ITS 
AMERICA  priority  items.  ITS  AMERICA 
provides  a  forum  for  national  discussion 
and  recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  plaiming,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  5  U.S.C.  app.  2,  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  FR  9400,  March  6, 1991). 
DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  November  29 
from  1  p.m.  to  5  p.m. 
ADDRESSES:  Hotel  Concorde,  Lafayette, 
6,  place  du  General  Koenig,  75017  Paris, 
France,  (33)-l-40-68-50-68.  (Note: 
This  meeting  is  being  held  in 
conjunction  with  the  first  annual  World 
Congress  in  Paris  on  November  30 
through  December  3.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW. 
Suite  800.  Washington,  D.C.  20024. 
Persons  desiring  further  information  or 
requesting  to  speak  at  this  meeting 


should  contact  Mr.  Steve  Hay  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
4665,  or  by  FAX  at  (202)  484-3483.  The 
DOT  contact  is  Mr.  Gary  Euler,  FHWA, 
HVH-1,  Washington.  D.C.  20590,  (202) 
366-2201.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  for  holidays. 

(23  U.S.C  315;  49  CFR  1.48). 

Issued  on:  November  8, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[FR  Doc.  94-28100  Filed  11-14-94;  8:45  am) 
BILUNG  COOC  4910-Z2-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  To  0MB  for 
Review 

November  4, 1994. 

The  Department  of  the  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
SPEOAL  REQUEST:  In  order  to  conduct 
the  survey  described  below  in  a  timely 
manner,  the  Department  of  the  Treasury 
is  requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  November  4, 
1994.  To  obtain  a  copy  of  this  siuvey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Survey  Project  Number:  IRS  PC:V  94- 
010-G. 

Type  of  Review:  Revision. 

Titye;  New  England  Construction 
Team  Practitioner  Survey. 

Description:  Several  IRS  districts  in 
New  England  (Augusta,  Boston, 
Burlington,  Hartford,  Portsmouth,  and 
Providence)  have  established  a 
Compliance  2000  construction  team. 
The  objectives  of  this  New  England 
Construction  Team  are  to  identify  the 
problems  and  concerns  experienced  in 
the  construction  industry,  to  develop 
methods  to  improve  compliance,  and 
reduce  tax  burden  in  the  Construction 
Industry.  I 
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Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1.380. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
161  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869.  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Re\iewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  94-28133  Filed  11-14-94;  8:45  am) 
BILUNO  COOE  483<M>1-^ 


Public  Information  Collection 
Requirements  SutMnltted  To  OMB  for 
Review. 

November  7, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
Special  Request:  In  order  to  have  the 
four  (4)  forms,  described  in  the 
information  collection  request  below, 
printed  and  sent  to  the  Federal  Reser\'e 
Bank  of  Philadelphia  to  use  by 
November  21, 1994,  the  Department  of 
the  Treasury  on  behalf  of  the  Bureau  of 
the  Public  Debt  is  requesting  OMB 
review  and  approval  by  November  10, 
1994.  In  accordance  with  5  CFR 
1320.18,  each  of  the  forms  and  its 
instructions  will  accompany  this 
Federal  Register  notice.  Copies  may  be 
obtained  for  review  by  contacting  the 
Public  Debt  Clearance  Officer  listed  at 
the  end  of  this  notice. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  New 

Form  Number:  PD  F  3475,  PD  F  5354, 

PD  F  5366,  and  PD  F  5367 
Type  of  Review:  New  collection 
Title: 

Special  Form  of  Assignment  for  FHA 
Registered  Definitive  Debentures 
(3475); 

FHA  Transaction  Request  (5354); 

FHA  New  Account  Request  (5366); 
and 


FHA  Debenture  Transaction  Request 
(5367) 

Description:  These  forms  will  be  used  to 
(1)  establish  a  book-entry  account;  (2) 
change  information  on  a  book-entry    . 
account;  (3)  transfer  ownership  of  a 
book-entry  account;  and  (4)  transfer  a 
definitive  debenture  to  a  book-entr>' 
account  on  the  HUD  system, 
maintained  by  the  Federal  Bank  of 
Philadelphia 

Respondents:  Individuals  or 
households.  Businesses  or  other  for-  ~ 
profit 

Estimated  Number  of  Respondents:  600 

Estimated  Burden  Hours  Per  Response: 
PD  F  3475—15  minutes 
PD  F  5354—10  minutes 
PD  F  5366—10  minutes 
PD  F  5367—10  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  102 
hours 

Clearance  Officer:  Vicki  S.  Ott,  (304) 
480-6553,  Bureau  of  the  Public  Debt. 
200  Third  Street,  Parkersburg,  WV 
26106-1328. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 

BILUNG  CODE  4810-40-P 
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POF3475 

'Depaftm«m  of  tfie  Treasury 
Bureau  of  tf<«  Public  Oett 
(R«vit8d  0ct0l>«r  1994) 


SPECIAL  FORM  OF  ASSIGNMEffT  FOR 
FHA  REGISTERED  DERNITIVE  DEBENTURES 


OMB  No  0000^)000 


For  value  received.  I/We  hereby  assign  to  me  FEDERAL  HOUSING  COMMISSIONER  the  foilovving  . 

inscribed  in  the  name  of  


(Oescnpov*  DM  of  OMMnturas: 


Maract  rat*,  lund.  and  alpnaMlical  artd  yaarty  ««n«s] 


for       Q    CX>NVERSION  to  book-entry  and  deposit  In  HUD  ACCOUNT  NUMBER 
HUD  ACCOUNT  NAME 


'As 


Offer    Q    TRANSFER  to: 


(Nanta  ol  amgnaa  and  taxpayar  idanatcaaart  nunttar) 


(Aderass) 


Offer    LJ   PURCHASE  fin  advance  o«  can  Of  matunty  date)  [_J  REDEMPTION  (at  call  or  maturity) 

f>f  tfte  purchase  or  redemption  isforthe  account  of  other  than  the  registered  owner,  complete  the  transfer  section  aJso.) 


(Nama  ol  limt  owning  oeoenturas  and  taxpayer  lOonnficaiion  numoar) 


(S<gnaiur«  and  otM  at  oXicerts).  assigning  on  benart  ol  firm)'  '  ~~" 

I  cemN  mat  above-nameo  p«fson(s)  as  d«scnt>e<l.  wtios«  lOeotity  «  knowm  of  has  be«n  proved  to  me.  pefsonaity  appeared  before  rT»e  tfiis 

"ay  0' 19 «i   . .  and  signed  this  assigninent. 


(Cily  and  State) 


(Of  f,c;al  Scal 

0«  STAMP; 


(Signaiura  and  M)e  ol  oanrtywg  oHicar) 
(Sea  oinar  side  twrnol  auinonzad  Cenrfymg  OlAcan  and  other  irwrucsorw) 

Ptwadetpnia  S«en  ev>oenee  « faouvao  lor  translers.  and  lor  Doo«.entry  oonver*«ns.  purcnasa*.  or  rada»»»piion»  tor  ne  account  ol  oeiar  a««i  via  lagsterad  etmer. 


INSTRUCTIONS 

A  separate  form  should  be  provided  for  debentures  assigned  for  (1)  conv^ion  to  book-entry.  (2)  transfer.  (3)  purchase, 
or  (4)  redemption  and,  within  these  classifications,  a  separate  form  should  be  provided  for  detientures  of  each  (1)  rate  of 
interest.  (2)  fund  and  alphabetical  series,  and  (3)  yearly  series;  except  that  assignment  forms  of  debentures  for  transfer 
should  be  further  restricted  to  debentures  of  the  same  issue  and  maturity  dates  (month,  day  and  year).  The  debentures 
should  be  listed  on  each  assignment  form  by  denomination  and  in  serial  number  order  thereunder.  The  serial  numbers 
may  be  listed  left  to  right,  line  by  line,  or  from  top  to  bottom. 

AUTHORIZATION  AND  CERTIFICATION 

You  must  sign  and  date  the  fonn  in  the  presence  of  an  authorized  certifying  individual.  Then,  the  certifying 
individual  must  complete  the  certification  section.  Authorized  certifying  officers  are  available  at  insured  depository 
institutions.  Brokerage  officials  and  notaries  public  are  only  acceptable  certifying  officers  if  the  transaction  requested  is 
for  the  account  of  the  registered  owner.  Additional  PD  F  3475  fomns  may  be  used  if  necessary  to  accommodate  more 
than  two  owners.  If  joint  owners  of  a  debenture  are  in  different  locations,  each  person  may  complete  a  separate  PD  F 
3475  in  the  presence  of  an  authorized  certifying  individual.  If  another  sheet  is  attached  for  identification  of  other  deben- 
tures, you  must  initial  and  date  that  sheet  and  reference  PD  F  3475. 

ADDITIONAL  INFORMATION 

For  a  complete  list  of  authorized  certifying  officers,  a  copy  of  the  regulations,  additional  forms,  other  information  and 
further  instructions,  contact  a  federal  Reserve  Bank  or  Branch  or  the  Bureau  of  the  Public  Debt. 

SUBMISSION 

The  debentures  and  PD  F  3475  must  be  sent  to  the  Federal  Reserve  Bank  of  Philadelphia.  P.O.  Box  90.  Securities 
Division.  HUD  Unit.  Philadelphia.  PA  19105-0090,  when  transmitting  securities. 

NOTICE  UNDER  THE  PRIVACY  AND  PAPERWORK  REDUCTION  ACTS 

The  collection  of  the  information  you  are  requested  to  provide  on  this  form  is  authorized  by  31  U.S.C.  Oh.  31  relating  to  the  pub- 
lic debt  of  the  United  States.  The  fumishing  of  a  taxpayer  identification  number,  if  requested,  is  also  required  by  Sectran  61 09  of 
the  Internal  Revenue  Code  (26  U.S.C.  61 09). 

The  purpose  for  requesting  the  information  is  to  enable  the  Bureau  of  the  Public  Debt  and  its  agents  to  issue  securttjes.  process 
transactions,  make  payments,  identify  owners  and  their  accounts,  and  provide  reports  to  the  Internal  Revenue  Service. 
Fumishing  the  informatKxi  is  voluntary;  however,  without  the  information  Public  Debt  may  be  unable  to  process  transactxxis. 

Information  concerning  securities  holdings  and  transactions  is  considered  confidential  under  Treasury  regulations  (31  CFR.  Part 
323)  and  the  Pnvacy  Act  This  information  may  be  disclosed  to  a  law  enforcement  agency  for  investigation  purposes;  courts  and 
counsel  for  ytigation  purposes:  others  entrtled  to  distnbution  or  payment;  agents  and  contractors  to  administer  the  public  debt; 
agenaes  or  entities  for  debt  collection  or  to  obtain  current  addresses  for  payment;  agencies  through  approved  computer  match- 
es; Congressional  offices  in  response  to  an  inquiry  by  the  individual  to  v^rhom  the  record  pertains;  as  otheni>nse  authorized  by 
law  or  regulation. 

We  estimate  that  it  will  take  you  about  15  minutes  to  complete  this  form.  This  includes  the  time  it  will  take  to  read  the 
instructions,  gather  the  necessary  facts  and  fill  out  the  form.  If  you  have  comments  or  suggestions  regarding  the  above 
estimate  or  ways  to  simplify  this  form,  fonward  correspondence  to  Bureau  of  the  Public  Debt,  Fornis  Management  Officer, 
Parkersburg.  WV  26106-1328  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1535-0000.' 
Washington,  DC  20503.  DO  NOT  SEND  completed  form  to  either  of  the  above  addresses;  instead,  serid  to  the 
correct  address  shown  in  the  instructions  on  this  form. 
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PO.=  535-1 

Ovpamwnt  of  the  Traasury 

Bumau  o«  itw  PuMc  OeM 


owe  Na  000000 


c 


FHA  TRANSACTION  REQUEST 


J 


HUD  ACCOUNT  IDENTIFICATION 


ACCOUNT  NUMBER 
ACCOUNT  NAME 


••■«». 


FOR  DEPABTMENT  USE 


E^4TERED  BY 


APPROVED  BY 


DATE  APPROVED 


TRANSACTIONS  REQUESTED 


CHECK  THE  BOX  NEXT  TO  EACH  TRANSACTION  REQUESTED  ANO  PRINT  THE 
INFORMATION  AS  IT  SHOULD  APPEAR  ON  YOUR  HUD  ACCOUNT. 


[~~|   NAME  CHANGE  (Signature  cettficatioo  may  be  required) 


[~1   ADDRESS  CHANGE 


OTV 


tTATC 


BPCOOt 


EMPLOVCn  lOCNTmCATION  NUMBER 


I     I   TAXPAYER  IDENTIFICATION  NUMBER  CHANGE  (For  correction  only) 

1ST  NAMED 

OWNER  —  —  — 

SOCiAi.  SECuMmr  Nuwecn 
I — I    TELEPHONE  NUMBER  CHANGE 

(         )  - 

i     I    DIRECT  DEPQSrr  INFORMATION    □  ADD  □  CHANGE  (Signature  certification  required) 

ROUTING  NUMBER 
FINANCIAL  INSTITUTION  NAME 
ACCOUNT  NUMBER 
ACCOUNT  NAMb 

^    CO\wOLIDATlON  OF  HUD  ACCOUNTS 


ACCOUNT  TYPE     D  CHECKING 
(Check  One) 

D  SAVINGS 


CLOSING  MUD  ACCOUNT  NUMBER(S) 

SEE  INSTRUCTIONS  FOR  PRIVACY  ACT  ANO  PAPERWORK  REDUCTION  ACT  NODCE 
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AUTHORIZATION 


NOTE:  IF  YOUR  SIGNATURE  REQUIRES  CERTIFICATION,  DO  NOT  SIGN  THIS  FORM  UNTIL  YOU  ARE  IN  THE  PRESENCE  OF  A 
CERTIFYING  OFFICER.  SIGN  YOUR  NAME£XACTLY  AS  IT  CURRENTLY  APPEARS  ON  YOUR  ACCOUNT. 

I  SUBMIT  THIS  REQUEST  PURSUANT  TO  THE  PROVISIONS  OF  31  CFR  PART  306  AND  31  CFR  PART  337. 

UNDER  PENALTIES  OF  PERJURY,  I  CERTIFY  THAT  THE  INFORMATION  PROVIDED  ON  THIS  FORM  IS  TRUE.  CORRECT  AND 
COMPLETE. 

FOR  TAXPAYER  IDENTIFICATION  NUMBER  CHANGES  ONLY:  Under  penalties  Of  perjury  I  certify  that  the  number  shown  on  this  form 
is  my  correct  Taxpayer  Identification  Number  and  that  I  am  not  subject  to  backup  withhokllngs  because  (1)  I  have  not  been  notified  that  I 
am  subfect  to  backup  withholding  as  a  result  of  a  failure  to  report  all  interest  or  dividends,  or  (2)  the  Internal  Revenue  Service  has  rvMified 
ire  thai  I  am  no  longer  subject  to  backup  withhokJing 


SIGNATUHE(S) 


DATE 


TITLE  (IF  APPROPRIATE) 


CERTIFICATION 


SIGNATURE  CERTIFICATION  IS  REQUIRED  FOR  CERTAIN  NAME  CHANGES  AND  ALL  DIRECT  DEPOSIT  INFORMATION 
CHANGES. 

I  CERTIFY  THAT  THE  Ac .    'KNAMED  PERSON(S)  AS  DESCRIBED,  WHOSE  IDENTITY  IS  KNOWN  OR  PROVEN  TO  ME. 

PERSONALLY  APPEARED  BEFORE  ME  THIS DAY  OF AT 

AND  SIGNED  THIS  REQUEST 


MONTHrifEAB 


crrv/sTAT£ 


CTlClAL  SEAl. 
OR  STAMP 

(SUCH  AS 

corporate  seal 

signature 

Guaranteed 

STAMP  OR 
MEDALLION  STAMP) 


SIGNATURE  AND  TTTLE  OF  CERTIFYING  INOIVIDOAL 


NAME  OF  FINANCIAL  INSTITUTION 


ADDRESS 


OTY/STATE 


CERTIFICATION  BY  A  NOTARY  PUBLIC  IS  NOT  ACCEPTABLE. 
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INSTRUCTIONS  FOR  COMPLETING 
AN  FHA  TRANSACTION  REQUEST 


PURPOSE 

You  may  use  this  form  to  request  changes  to  ar>y  of  the  followir>g  information  for  your  HUD  account 
•name, 

•  address, 

•  taxpayer  identification  number, 

•  telephone  number,  or 

•  direct  deposit  information. 

You  may  also  use  this  form  to  request  the  consolidation  of  two  or  more  HUD  accounts  Into  a  single  HUD  account. 

IMPORTANT  NOTICES 

This  form  cannot  be  used  to  transfer  debentures. 

Unless  all  the  required  information  ts  provided  legibly,  there  may  be  a  delay  in  processing  your  request.  To  avoid  delays,  read  the 
instructions  carefully  and  pnnt  clearly  in  ink  only.  Where  boxes  are  provided,  enter  only  one  letter  or  number  in  each  box  and  leave 
blank  spaces  where  appropriate 


Provide  your  HUD  ACCOUNT  NUMBER  and  ACCOUNT  NAME  You  writ!  find  this  information  on  your  HUD  Statement  of  Account. 


NAME  CHANGE  (See  CERTinCAHON  Instruction) 

Check  this  box  to  ct^ange  the  name  ttiat  currently  appears  on  your  account  Provide  the  complete  account  name  as  it  should  appear. 
You  may  rnst  use  this  form  to  remove  the  first-named  owner  from  your  account,  Ijut  you  may  use  this  form  to  add  or  remove  the  nafT>e  of 
a  second  owner  or  beneficiary. 

TAXPAYER  IDENTIFICATION  NUMBER  CHANGE  (for  correction  only) 

Check  this  box  to  correa  tne  taxpayer  identification  number  that  currently  appears  on  your  account.  Provide  the  correct  number  for  the 
first-named  owner 

DIRECT  DEPOSIT  INFORMATION  CHANGE  (Signature  certification  required) 

Cneck  tnis  tx>x  to  change  the  direct  deposit  tnformaiton  ttiat  currently  appears  on  your  account.  Provide  the  complete  direct  deposit 
irUormation  as  it  should  appear,  including 

•  ROUTING  NUMBER  (your  financial  institution  s  ABA  idennfying  number) 

•  FINANCIAL  INSTITUTION  NAME  (the  name  of  the  institution  to  which  payments  are  to  be  sent) 

•  ACCOUNT  NUMBER  (the  account  number  at  your  financial  institution) 

•  ACCOUNT  TYPE  (Checking  or  savings) 

•  ACCOUNT  NAME  (the  name  as  it  appears  on  tne  account  at  your  financial  institution) 

•  If  both  the  HUD  account  and  the  receiving  financial  institution  account  are  in  the  names  of  individuals  ttien  at  least 
one  of  the  individuals  named  on  the  HUD  account  must  be  named  on  the  deposit  account  at  the  receiving  financial 
institution 

CONSOUDATION  OF  HUD  ACCOUNTS 

Check  this  box  to  consoiioaie  two  or  more  of  your  HUD  accounts.   All  HUD  accounts  to  tie  consolidated  must  have  the  same  name, 
address,  taxpayer  identrticaiion  number  and  direct  deposit  instructions.  Provide  tfie  number(s)  of  the  account(s)  from  which 
debentures  are  to  be  moved 
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AUTHORIZATION 


o^.^  iri^  ^  ^1.  ldent*cat.on  may  be  required.  If  this  account  is  K).nt.y  owned  f..e..  John  Smith  and  Mary  Smrth)  both 
^^J^*^  ^  ""^^  ^:^^  requesting  a  change  to  a  social  security  number,  this  form  must  be  signed  by  the  first-naS^ 
owrw  (whose  soaal  secunty  number  is  sfwwn)  or  accompanied  by  IRS  Form  W-g  completed  by  the  first-nam«j  ow^  «  m^  fS^ 
notjfi^you  that  you  are  subject  to  backup  withholding  and  you  have  not  received  notice  from  the  IRS  that  backup  w«hhokJng  hS  ^. 
minated.  you  should  stnke  out  the  language  certifying  that  you  are  not  subject  to  backup  wrthhoWmg  wwmowmg  nas  ter 


CERTIFICATION 


Cem^oon  of  your  signature  is  required  if  you  add  or  delete  a  beneficiary  or  second  owner  or  if  you  change  the  d.rea  deposit  informa 
bon.  Acceptable  certifying  K,divKJual$  indude  authonzed  employees  of  insured  depository  instrtuSSwt«^afe^lS^rt 
unions.  Ceftrf.cat.on  by  a  notary  public  «  not  acceptab*.  AH  other  transactions  do  not  n«,u^that  your  s.flrS^e^r^^ 


SUBMISSION 

SeTpCpriJiosi^'"''"*"'  '°  "^  '^*^"  """^^  ^*"'  °'  Philadelphia,  P.O.  Box  90.  Securities  Drvis-on.  HUD  Unit. 

CONFIRMATION  OF  THE  TRANSACTION 

!• 
You  win  receive  a  HUD  Statement  of  Account  after  your  transaction  has  been  processed 


WOTICC  UNI>ER  THE  PRIVACY  AND  PAPERWORK  REOUCmON  ACTS 

'^?'*^^^'^''^°'^'^J°^^'^''^^^(>'f'^<Oeonit^tito^  use  Ch.3i  reiaDno  to  me  out*c  deM  of  the  Umiad  «;at« 

T»)e  fum«h«g  o« .  uupayer  .demrficaoon  nim*,,  r«,uas«. «  also  r*,^  .^  S^ 

»rtomw^  may  be  dfidoseo  to  a  la*  enforcement  agency  for  inve^ 

«pajj|»ent  agents  ano  cxxitraaofs  to  aommsuK  ine  puokc  aeot  ageooes  or  ena^  lor  deb.  0^^ 

tacts  ana  Mi  out  the  form  tf  you  have  comments  or  suggestions  regarding  the  above  estimate  or  ways  to  SKr^pirty  th«  Uymlwwa^^T^oo^^ii, 
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POFS366 

0«paivn«m  o.  9y  TrMsury 

BwMu  of  «w  PubHc  D«tN 


INVESTOR  INFORMATION 


OMBNa 


FHA  NEW  ACCOUNT  REQUEST 


J 


ACCOUNT  NAME 


,  ^„^  ^^    ^  .^  ^- 

<^-xt  ■■ 

"^^Xi^- 

ri  ^    .,,     ■•.".. 

._     iSs-i!!*: ;giSii  ! 

■•     '       '••   . 

ADDRESS 

.     ■• 

-      ■.■..j»,\M:f« 

V' 

„   1       ^             ■• .  „   .» ■■•*>i 

i*»"  »..    ■.:■; 

■■^—''r.  »:-.•*•>»?■  >;ii''""  ^V;.  ■^^   v    ""»•'••"    "V   ~- '   y  ^"  "S^.r'Jk-, 


TAXPAYER  IDENTIFICATION  NUMBER 


FOR  OEPARTMENTUSC' 


ACCOUNT  NUMBER 


ENTERED  BY 


APPROVED  BY 


DATE  APPROVED 


1ST  h4AMED  OWNER 


CONTACT  PERSON 


OR 


tOCIM.  SECUWTY  NUMSER 


':y.^^■-.    '^^(♦(J'P 


a»tovfR  acxnncATioM  NUMMR 


TELEPHONE  NUMBER 


(  ) 


DIRECT  DEPOSIT  INFORMATION 


ROUTING  NUMBER 
FINANCIAL  INSTITUTION 


ACCOUNT  TYPE 
(QieckOne) 


D 
D 


CHECKING 
SAVINGS 


ACCOUNT  NUMBER 
ACCOUNT  NAME 


AUTHORIZATION 


I  sutxnit  IMS  reouesi  pursuant  to  me  provisions  of  31  CFR  Pan  306  and  3t  CFR  Pan  337. 


Unoer  perwnies  of  pe'ur*/  I  terat^  mat  tt>e  number  shown  on  mis  form  is  my  ctjrrect  taxpayer  identification 
numoet  ana  tna\  i  am  rto)  suOieci  to  backup  wittmotdmg  because  (1)  1 1)»*«  not  been  notified  trial  I  am  subieo  to 
bacxup  wimnoKJmg  as  a  result  of  a  faiKxe  to  repon  aJi  interest  or  Orvidenas  or  (2)  V>e  Internal  Revenue  Service 
nas  notified  me  that  I  am  no  longer  subiect  to  backup  wrmnoiding   I  further  certrty  trial  all  omer  mformaoon 
provided  on  this  form  is  true,  correct  and  comptete. 


SIGNATURE 
SEE  wsntucnoNS  for  privacy  act  amo  paperwork  reduction  act 


DATE 
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INSTRUCTIONS  FOR  COMPLFPNG 
AN  FHA  NEW  ACCOUNT  REQUEST 


PURPOSE 

You  may  use  this  form  to  establish  a  HUO  account  The  Federal  Reserve  Bank  of  Pruiadetphia  win  establish  and  rn»ntain  your  Dook-emry  account  tor  ffw 
future  deposit  of  debentures. 

IMPORTANT  NOTICES 

TTiis  form  cannot  be  used  for  the  purchase  of  debentures  or  to  request  a  cttange  to  an  existing  account. 

Unless  all  me  reomred  mtormatton  is  provided  legiWy.  there  may  be  a  deiay  m  processing  your  reouesi  To  avoid  delays,  read  me  instructions  carefully  and 
prtnt  tn  Ink  only.  Where  boxes  are  provided,  enter  only  one  letter  or  number  m  each  box  and  leave  blank  spaces  i»h«r«  appropriate. 


TAXPAYER  IDENTIFICATION  NUMBER 


Provide  the  taxpayer  identification  number  reguireO  on  tax  returns  and  other  documents  submitted  to  tf>e  imemai  Revenue  Service.  For  ndividuais.  this  is 
me  social  secunty  number  (SSN)  of  the  person  whose  name  appears  FIRST  on  the  account,  in  the  case  of  a  partnership,  company,  oryanization  or  »u»t 
me  employer  identification  number  assigned  by  the  IRS  is  used  ' 


DIRECT  DEPOSIT  INFORMATION 


Enter  the  following  information: 

•  ROUTING  NUMBER  (your  financial  institution  s  ABA  identifying  number) 

•  financial  iNSTfTUTiON  NAME  (the  name  of  me  institution  to  when  payments  are  to  be  made) 

•  ACCOUr^  NUMBER  (me  account  rnimber  at  your  finanoal  msmuoon) 

•  ACCOUNT  TYPE  (Checking  or  savings) 

•  ACCOUNT  NAME  (the  name  as  n  appears  on  the  aa»um  at  your  financial  instituoon) 

Payments  to  you  will  be  made  by  direa  deposit  to  me  financial  institution  you  designate   Tlie  ROUTING  NUMBER  can  be  obtained  from  the  nsmubon 
or  found  on  the  bottom  line  of  a  check  or  deposit  slip   When  providing  your  account  number,  please  include  hyphens  A  hyphen  « represamad  by 
the  symbol" 


AUTHORIZATION 


Sign  and  date  the  request  form   fteques'.s  .n  me  names  of  two  mdwiouals  may  be  signed  by  either   However,  if  me  second-named  owner 
signs,  then  iRS  Form  w-9  signed  by  the  first-nameo  owner,  must  be  submitted  wim  the  request   If  the  IRS  has  noiilied  you  thai  you  we  subiea 
to  backup  withholding  and  you  have  not  received  notice  from  the  IRS  mat  oacKuo  wimnowing  nas  terminated,  you  tfiouid  strike  out 
me  language  certifying  mat  you  are  not  subject  to  backup  wimnoiding 

SUBMISSION 

Submit  this  request  to  me  Federal  Reserve  Bank  of  Philadelphia.  P  O.  Box  90  Securities  Division.  HUO  Umt.  Philadelohia.  PA  1910S-0090 

NOTICE  UNDER  THE  PRrVACY  AND  PAPERWORK  REDUCTION  ACTS 

The  coiiecion  of  the  mtormation  you  are  requested  to  provide  on  ms  form  «  authonieo  by  31  U  S  C  Ch  3i  reiat»ig  to  me  public  debt  of  the  Urvted  States 
Tne  fumisnmg  of  a  taxpayer  iOen»Scation  number  if  requested  s  aiso  requred  by  SecDon  6109  o»  the  mtema)  Revenue  Code  (26  U.S.C  6109) 

The  Durposf  for  requ«^ng  rrn  irrty^on  .s  to  enable  the  Bureau  of  the  Pubhc  Debt  and  its  agents  to  issue  seo/nes.  process  traiBaawis.  itwte  payments 
aentrt,  o*ne^  and  their  accounts,  anc  provioe  repor'i  to  the  in»r-.ai  Revenue  Service  Fumisn»ig  the  ntonratiui  s  vohrtwy.  however  wNmj  the  rtormwan 
Public  Oeo!  rnay  be  ifiaoie  to  process  transacsons 

Information  concerning  seeunties  holdings  and  transactions  s  considered  conftoenoai  txvJer  Treasury  reguiatxyis  (31  CFR  Pwt  323)  »id  me  Pnvacy  Att  T»»s 
infcjrmation  may  be  daaosed  to  a  law  emorcemeni  agency  for  investigation  purtxases  courts  ano  counsel  for  WigatKxi  purposes  others  entit»eo  to  dstnbution 
or  payrnent.  agents  ana  comraaors  to  aommisie'  me  public  oebi  ageooes  or  entities  tor  oeot  collection  or  to  ootam  current  addresses  tor  payment,  ageroes 
througr  aporovea  compute'  rratcnes  Congressona;  offices  m  resoonse  to  an  inquiry  by  the  individual  to  wrxim  the  record  pertams,  as  otherwise  autrxjnzed  by 
law  or  reg  Jaoo^ 

Vite  estimate  mat  i;  wiii  taxe  you  aoojt  10  mmutes  to  complete  this  form  This  includes  the  ome  it  will  take  to  read  the  ir.structions  gather  the  necess*v 
facts  an£  fi!:  0'-!  tne  lorr  if  yoL  riave  cor^-^eits  O'  sugges'■o'^s  regarding  fie  above  estimate  or  ways  to  simplify  th«  form,  forward  corresoonoence  to 
Bgrea^  0'  tne  Public  Deoi.  Forms  Management  Officer  Par«e'SSj'g  WV  26' 06- '328  ana  the  Office  of  Management  ano  Budget  Paperwork 
Reduc;  en  Projec!  1535-0000  Washington  DC  20503  DO  NOT  SEND  completed  form  to  either  of  the  above  •ddresses;  Instead,  send  to  the 
correct  a^ress  shown  in  the  instructions  on  this  form. 
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PDFS367 

OapMnart  at  tfw  TrtMury 


HUD  ACCOUNT  INFORMATION 


FROM:  HUD  ACCOUNT  NUMBER 
ACCOUNT  NAME 


0M8  Na  OOOOOOOO 


FHA  DEBENTURE  TRANSFER  REQUEST 


sfc*!?^;- 


■^W^ 


^?        4m«  S.M*-   •''"nc<tj^       >Jb>  *tit-  Jt«tt     -  ' 


i-4k.        A]K^«t  «4h  Mwf  SlifkAaM*    f. 


«. 'T^  «»'■*•**  I»'<1^   ^-^       »^^<>A    **•■    *W*'>*^     *ft'^-W*«K  ■^  *   »*■.* 


FOR  DEPARTMENT  USE 


DEBENTURE  IDENTIFICATION  AND  AMOUNT 


I   I  Transfer  S 

l_|  Transfer  S 

LI  Transfer  $ 

|_|  Transfer  S 

LI  Transfer  $ 


of  my  holdings  for  CUSIP 
of  my  ho<dir>gs  for  CUSIP 
of  my  holdings  for  CUSIP 
of  my  holdings  for  CUSIP 
of  my  holdings  for  CUSIP 


TRANSFER  REQUESTED 


"■;^.-'<yr-**i*$«[*^*.»rJ  •■•*,    * 


TO:    HUD  ACCOUNT  NUMBER 

If  no  HUO  account  exists,  the  transferee  must  complete  PD  F  5366,  FHA  Hem  Account  Request. 

ACCOUNT  NAME      Identify  the  HUD  account  to  which  you  want  your  debentures  transferred. 

'        ■      ■  ■      •      -    f.r-'-'^-^xi'fSi 

r-^i-  ■   s»■;■■#• 


J5<.i;  .y  ?^' 


V  **■  "  *&«;?.''  ': 


TAXPAYER  IDENTIFICATtON  NUMBER      (H  available) 
-  -  OR 

SOCIAL  SECURITY  NUMBER 


EMPLOYER  lOENDFICATION  NUMBER 


SEE  INSTRUCTIONS  FOR  PRIVACY  ACT  ANO  PAPERWORK  REtXJCnON  ACT  NOTICE. 


ENTERED  BY 


APPROVED  BY 


DATE  APPROVED 


ADVICE  NUMBER 
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AUTHORIZATION 


DO  NOT  SIGN  THIS  FORM  UNTIL  YOU  ARE  IN  THE  PRESENCE  OF  AN  AUTHORIZED  CERTIFYING 
INDIVIDUAL 

I  SUBMIT  THIS  REQUEST  PURSUANT  TO  THE  PROVISIONS  OF  31  CFR  PART  306  AND  31  CFR 
PART  337. 

UNDER  PENALTIES  OF  PERJURY,  I  CERTIFY  THAT  THE  INFORMATION  PROVIDED  ON  THIS  FORM  IS 
TRUE.  CORRECT  AND  COMPLETE. 


SIGNATURE  IS) 


DATE 


TTTLE  (IF  APPROPRIATE) 


CERTIFICATION 


YOUR  SIGNATURE  MUST  BE  CERTIFIED  BY  AN  AUTHORIZED  CERTIFYING  INDIVIDUAL 


I  CERTIFY  THAT  THE  ABOVE-NAMED  PERSON(S)  AS  DESCRIBED.  WHOSE  IDENTITY 

IS  KNOWN  OR  PROVEN  TO  ME.  PERSONALLY  APPEARED  BEFORE  ME  THIS 

DAY  OF 


AT 


Month/Year 


Oty/Staie 


OFFICIAL  SEAL 
OR  STAMP 
(SUCH  AS 

CORPORATE  SEAL  OB 
SIGNATURE 
GUARANTEED 
STAMP  OR 
MEOALL'O^  STAMP) 


SIGNATURE  AND  TITLE  OF  CERTIFYING  INDIVIDUAL 


NAME  OF  FINANCIAL  INSTITUTION 


ADDRESS 


CITY/STATE 


CERTIFICATION  BY  A  NOTARY  PUBUC  IS  NOT  ACCEPTABLE. 
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INSTRUCTIONS  FOR  COMPLETING  AN 
FHA  DEBENTURE  TRANSFER  REQUEST 


PURPOSE 

You  may  use  mis  form  to  request  the  transfer  of  debentures  (rom  a  HUO  account  lo  another  HUD  account 

IMPORTANT  NOTICES 

TMs  form  cannot  be  used  to  transfer  debentures  to  a  financial  InstltutkMi. 

Unless  al  the  required  information  is  provided  legibty.  there  may  be  a  delay  m  processing  your  request  To  avoid  detays.  read  the  mstnjctions  carefully  and 
prtfft  dearty  In  Ink  only.  Where  boxes  are  provided,  enter  only  one  lener  or  number  m  each  box  and  leave  blank  spaces  \where  appropriate. 


HUD  ACCOUNT  INFORMATION 


Prwtt  you  HUO  ACCOUNT  NUMBER  and  the  ACCOUNT  NAME  as  stated  on  your  HUD  STATEMENT  Of  ACCOUNT. 


DEBENTURE  IDENTIFICATION  AND  AMOUNT 


Complete  one  me  per  CUSIP  number,  indicanng  the  doHar  amount  of  debentures  to  be  transfen«d.    THE  AMOUNT  TO  BE  TRANSFERRED  AND  THE 
AMOUNT  REMAINING  IN  THE  CUSIP  MUST  SATISFY  THE  MINIMUM  HOLDING  REQUIREMENTS  FOR  THE  DEBENTURE. 


TRANSFER  REQUESTED 


Provide  the  HUO  ACCOUNT  NUMBER.  ACCOUNT  NAME  and  if  available,  the  taxpayer  identification  number  of  the  account  to  which  the  debentures  are  to 
be  transferred 


AUTHORIZATION 


Sign  and  date  the  request  m  the  presence  of  an  authorized  certifying  individuai.  Identification  may  tie  required.  Remember,  if  tt>ere  are  t\wo  owners  jomed  by 
the  word  'and*,  both  must  sign 


CERTIFICATION 


Certificaiion  of  your  signature  s  required.  Acceptat>le  certifying  monnduais  mciude  authorized  employees  of  insured  depository  institutions  and  corporate 
central  credit  unions   Certification  t>y  a  notary  putMic  is  not  aa:ep(at>ie 

SUBMISSION 

Completed  forms  shoutd  be  suomitted  to  the  Federal  Reserve  Bank  of  Philade<pnia.  P  O  Box  90.  Secunties  Division,  HUO  Unit,  Philadelphia. 
PA  19105-0090   This  form  must  be  received  at  least  twenty  days  in  advar>cs  of: 

•  the  maturity  data  of  the  de£)enture  to  ensure  processing,  and 

•  an  Interest  peymem  date  tor  the  oeoenture  to  ensure  processing  pnor  to  that  date. 

CONFIRMATION  OF  THE  TRANSFER 

You  wiU  receive  a  HUO  STATEMENT  OF  ACCOUI^  after  your  debentures  have  been  transferred 

NOTICE  UNDER  THE  PRIVACY  AND  PAPERWORK  REDUCTION  ACTS 

The  cooectjon  of  the  information  you  are  requested  to  provide  on  this  form  «  authonzed  by  31  U.S.C.  Ch.  3i  relating  to  the  pubhc  detM  of  the  United  States. 
The  furnishing  of  a  taxpayer  identrfication  number,  if  requested,  is  aiso  required  by  Section  6109  of  the  Internal  Revenue  Code  (26  U  S.C.  6109). 

The  purpose  for  requesting  the  mforniation  is  to  enable  the  Bureau  of  the  Public  Debt  and  its  agents  to  issue  secunties.  process  transacbons,  maiie  pay- 
ments. Identify  owr>ers  ana  meir  accounts,  and  provide  retwrts  to  the  interrial  Revenue  Service.  Furnishing  the  information  is  voluntary,  however,  without  the 
informaton  Puoiic  Deot  xay  be  jaacie  a  process  transaaions 

Information  concerning  secur:ies  holdings  and  transactions  is  considered  confidenoal  under  Treasury  regulations  (31  CFR.  Part  323)  and  the  Privacy  Act 
This  information  nuy  be  Oisciosed  to  a  law  enforcement  agency  tor  investigation  purposes:  courts  and  course!  for  imgabon  purposes;  others  entitled  to  distri- 
bution or  payment:  age^its  ano  contractors  to  administer  the  public  debt  agencies  or  entities  for  debt  collection  or  to  obtain  current  addresses  for  paymem: 
agencies  througn  acD'oved  computer  matcfies;  Congressional  offices  in  response  to  an  inquiry  by  the  individual  to  whom  the  record  pertains:  as  otherwise 
author.zed  by  law  or  regulation 

We  estimate  that  it  will  take  you  atwut  10  minutes  to  complete  this  form  This  includes  the  time  it  will  take  to  read  ttie  instruaions.  gather  the  necessary  tacts 
and  fill  out  ttie  form  If  you  have  comments  or  suggestions  regarding  tt>e  above  estimate  or  ways  to  simpiity  this  form,  forward  correspondence  to  Bureau  of 
the  Public  Debt.  Fonns  Management  Officer.  Pariiersburg.  WV  26106-1328  and  the  Office  of  Management  and  Budget,  Paperworti  Reduction  Project  1535- 
0000.  Washington,  DC  20503  DO  NOT  SEND  compiered  form  to  either  of  the  above  addresses:  instead,  send  to  the  correct  address  sh0¥»n  in  the  Instruc- 
tions on  mis  form 


[PR  Doc.  94-28132  Filed  11-14-94;  8:45  ami 
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PiAUc  Information  Collection 
Requirements  Sut>mmed  To  0MB  for 
Review 

Noveiober  7, 19M. 
The  Department  of  the  Treasurj'  has 

submitted  the  following  puWic 
infonnation  collection  requirementls)  to 
QMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Trt^asury  Department 
Clearance  Officer.  Departinent  of  the 
Treasurj'.  Room  2110, 1425  New  York 
Avenue,  N\V..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0054 
Fonn  Number:  IRS  Form  1000 
Type  of  Review:  Extension 
Title:  Ownership  Certificate 


Description:  Form  1000  is  used  by 
citizens,  resident  individuals, 
fiduciaries,  partnerships  and 
nonresident  partnerships  in 
connection  with  interest  on  bonds  of 
a  domestic,  resident  foreign,  or 
nonresident  foreign  corporation 
containing  a  tax-free  covenant  and 
issued  before  January- 1, 1934.  IRS 
uses  the  information  to  verify  that  the 
correct  amount  of  tax  was  withheld. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,500 

Estimated  Burden  Hours  Per 

Respondent/Recordkeeper  3  hrs.,  10 

mins. 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  4,740  hours 
OMB  Number:  1545-0704 
Form  Number:  IRS  Form  5471  and 

.Schedules  I.  M,  N,  and  O 


Type  of  Review:  Revision 

Title:  Information  Return  (rf  U..S. 
Persons  with  Respect  to  Certain 
Foreign  Corporations 

Description:  Form  5471  and  relateri 
schedules  are  used  by  U.S.  persons 
that  have  an  interest  in  a  foreign 
corporation.  The  form  is  used  to 
report  income  from  the  foreign 
corporation.  The  form  and  schedules 
are  used  to  satisfy  the  reporting 
requirements  of  sections  6035, 6038 
and  6046  and  the  regulations 
thereunder  pertaining  to  the 
involvement  of  U.S.  persons  with 
certain  corporations. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  43.000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


5471 

Sch.  J 

Sctx  M.... 
Sch.  N.... 
Sch.  O... 


Recortjkeeping 


77  hr..  15  min 
3  hr..  50  min  . 
26  hr.,  33  min 
8  hr..  22  mtn  .. 
10  hr.,  46  min 


Learning  about  the 
law  or  ttie  form 


23  hf.,  1  min 

53  min  

6  min  

8  hr.,  22  min 
12  min  


Preparing  arxJ 

sending  the  form 

to  the  IRS 


30  hr.,  35  mtn. 
1  hr.,  0  min. 
32  min. 
3  hr,  2  min. 
23  min. 


Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  7,040,350 

hours 
Clearance  Officer  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service. 

Room  5571,  1111  Constitution 

Avenue,  N.W.,  Washington,  EX: 

20224. 
OMB  Ei^viewer:  Mi[o  Sunderhauf  (202) 

395-7340,  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IPR  Doc.  94-28134  Filed  11-14-94;  8:45  am] 
BILUNG  CODE  4830-01 -P 


Public  Information  Collection 
Requirements  Submitted  To  OMB  for 
Review 

November  7,  1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  fisted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0104 
Fonn  Number:  PD  F  2066 
Type  of  Review:  Extension 
Title:  Application  by  Survivors  for 
Payment  and  Bond  or  Check  Issued 
Under  the  Armed  Forces  Leave  Act  of 
1946.  As  Amended 
Description:  This  form  serves  as  an 
application  for  payment  of  a  bond  or 
check  issued  under  the  Armed  Forces 
Leave  Act  of  1946  to  veterans  of 
World  War  II.  The  veteran  would  have 
died  before  he  or  she  received  the 
proceeds. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  400 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  200 
hours 

OMB  Number:  1535-0105 


Fomj  Number:  PD  F  2481 
Type  of  Resiew:  Extension 
Title:  Application  for  Recognition  as 
Natural  Guardian  of  a  Minor  Not 
Under  Legal  Guardianship  and  for 
Disposition  of  Minor's  Interest  in 
Registered  Securities 
Description:  This  form  is  executed  by 
individuals  to  certify  that  they  are  the 
natural  guardians  of  a  specific  minor 
not  under  legal  guardianship.  The 
situation  involved  Government 
Securities  erroneously  registered  in 
the  name  of  that  minor.  The  alleged 
natural  guardians  request  appropriate 
disposition  of  the  securities. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  25 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  1 3 
hours 

OMB  Number:  1535-0106 

Form  Number:  PD  F  3905 

Type  o/flevi'ew.- Extension 

Title:  Request  for  Securities  Transaction 

Description:  This  form  is  used  to  request 
a  transaction  involving  securities  such 
as  redemption,  exchange,  or  transf«^r. 
The  person  executing  the  form 
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furnishes  specific  instructions 
concerning  the  transaction. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions,  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
7,000 

Estimated  Burden  Hours  Per  Response: 
12  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1,400  hours 

OMB  Number:  1535-0108 

Form  Number:  PD  F  2471 

Tvoe  of  Review:  Extens'on 


Title:  Certificate  to  Support  Application 
for  Relief  on  Account  of  Lost,  Stolen 
or  Destroyed  United  States  Securities 
Description:  This  form  is  executed  by 
individuals  to  support  an  application 
for  relief  on  account  of  lost,  stolen  or 
destroyed  United  States  Securities. 
The  person  executing  the  form  must 
provide  a  statement  that  furnishes  all 
of  the  facts,  to  ths  best  of  their 
knowledge,  pertaining  to  the  lost, 
stolen  or  destroyed  securities. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  400 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Freauencv  of  Response:  On  occasion 


Estimated  Total  Reporting  Burden:  200 
hours 

Clearance  Officer:  VicVi  S.  Ott,  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  West 
VA  26106-1328. 

0MB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  94-28131  Filed  11-14-94;  8:45  am] 
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Federal  Register 
Vol.  59,  No.  219 

Tuesday,  November  15,  1994 


This  section  of  the  FEDERAL  REGrSTER 
contains  notices  of  meetings  pubtished  under 
the  "Governmen*  in  the  Sunshine  Acf  (i'ub. 
L  94-409)  5  U.S.C.  552b{e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
November  17,  1994. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21sf  Streets, 
N.VV.,  Washington,  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
it(>m  be  moved  to  the  discussion  agenda. 

1.  Proposed  1995  Private  Sector 
Adjustment  Factor. 

Discussion  Agenda 

2.  Proposed  1995  fee  schedules  for  priced 
services. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  10, 1994.  . 
Jennifer  ).  Johiison. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-28241  Filed  11-10-94;  8:45  am] 
BILUNQ  CODE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m..  Thursday,  November  17, 1994, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  ahd  2lst  Streets. 
N.W..  Washington.  D.C.  20551. 
STATUS:  Qosed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointnoents, 
promotions,  assignments,  reassigrmentv  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  10.  1994. 
lennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-28242  Filed  11-10-94;  10:27 

am) 

BILLING  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  9:00  a.m.,  November  21, 
1994. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  October  17, 

1994,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 

.  Executive  Director, 
3. 1995  Board  meeting  schedule. 

4.  Investment  policy  review. 

5.  Review  of  KPMG  Peat  .Marwick  audit 

report: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Policies 
and  Procedures  of  the  Federal 
Retirement  Thrift  Investment  Board 
Administrative  Staff' 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Loan  Operations  at  the 
United  States  Department  of  Agriculture, 
Office  of  Finance  and  Management, 
National  Finance  Center" 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Forfeiture  and  Forfeiture 
Restoration  Operations  and  Interfund 
Transfer  Process  at  the  United  States 
Department  of  Agriculture,  Office  of 
Finance  and  Management,  National 
Finance  Center" 
6.  Ethics  briefing. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs.  (202)  942-1640. 


Dated:  November  9, 1994. 
Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Beard. 

|FR  Doc  94-28229  Filed  1 1-10-94;  8:45  ami 

BILUNG  CODC  6760-01-M 


TENNESSEE  VALLEY  AUTHORITY  (MEETING 
NO.  1471) 

TIME  AND  DATE:  10  a.m..  November  16. 
1994. 

PLACE:  TVA  Knoxville  Office  Complex, 
400  West  Summit  Hill  Drive,  Knoxville, 
Tennessee 

STATUS:  Open 

Agenda 

Approval  of  minutes  of  meeting  held  on 
October  26,  1994. 

Action  Items 

New  Business 

C — Energy 

Cl.  Approval  of  a  delegation  of  authority 
to  the  Vice  President  of  Fossil  Fuels  to  award 
seven  six  year  coal  contracts  under 
requisition  30  and  coal  transportation  for 
Paradise,  Cumberland  and  Widows  Creek 
Fossil  plants. 

E — Real  Property 

El.  Public  Auction  Sale  of  Approximately 
0.15  Acre  of  Land  on  Guntersville  Lake  in 
Marshall  County,  Alabama. 

E2.  Sale  of  Permanent  Easement  and 
Temporary  Construction  Easement  to  the  City 
of  Soddy-Daisy,  Tennessee. 

E3.  Abandonment  of  Surface  Rights  to  Use 
the  Overlying  Coal  and  the  Associated  Right 
to  Mine  Coal  from  Two  Tracts  of  Land 
Containing  Approximately  595  Acres  of  Land 
in  Campbell  County,  Tennessee. 

F — Unclassified 

Fl.  Filing  of  Condemnation  Cases. 

F2.  Proposed  Supplement  to  Tool-Smith 
Co..  Inc.,  Contract  No.  93XS3-45247G-002 
for  Power  Tools,  Rental  and  Refurbishment  of 
Power  Tools. 

F3.  Proposed  Supplement  to  Porter-Walker, 
Inc.,  Contract  No.  93XS3-45247C-001  for 
Hand,  Measuring,  and  Cutting  Tools. 

F4.  The  Board,  Acting  in  its  Capacity  as 
Management  Committee  for  the  Center  for 
Rural  Studies  Trust,  will  consider  selection 
of  Union  Planters  Bank  as  Trustee  for  the 
Center  for  Rural  Studies  Trust  and  delegation 
of  authority  to  Craven  Crowell  to  execute  the 
Center  for  Rural  Studies  Trust  Agreement 
and  appropriate  documents. 

F5.  Approval  of  procedures  for  sequential 
voting  by  the  TVA  Board  of  Directors  to 
standardize  and  clarify  process. 
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Information  Items 

1.  Approval  of  a  Grant  of  Pennanent 
Easement  to  Holston  Electric  Cooperative, 
Inc.,  for  a  Substation  Affecting 
Approximately  1.7  Acres  of  Land  on 
Cherokee  Lake  in  Hawkins  County, 
Tennessee. 

2.  Amendment  to  the  Rules  and 
Regulations  of  the  TVA  Retirement  System  to 
Allow  Vested  Members  of  the  System  who 
Voluntarily  Leave  TVA  by  March  31, 1996, 
to  Receive  an  Immediate  Retirement  Benefit, 
Regardless  of  Age. 

3.  Approval  to  Abandon  an  Easement 
Affecting  Approximately  6.85  Acres  of  the 


TVA  Pickwick-Corinth  Transmission  Line 
Right-of-Way  in  Hardin  County,  Tennessee. 

4.  Approval  of  1994-95  Salary  Rates  for 
Schedule  SC,  SD,  SE.  SF  and  SO  Resulting 
from  Negotiations  with  the  Salary  Policy 
Employee  Panel. 

5.  Approval  of  a  5800,000  supplement  to 
the  Manpower  Temporary  Services  contract 
for  temporary  clerical  help. 

6.  Approval  of  the  fiscal  year  1994  success 
sharing  award. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving,  Vice  President, 
Governmental  Relations,  or  a  member  of 


his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office.  (202)  89&-2999. 

Dated:  November  9, 1994. 
Edward  S.  Christenbury. 

General  Counsel  and  Secretary. 

[FR  Doc.  94-28240  Filed  11-10-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1 91 0, 1 91 5,  and  1 926 

[Docket  No.  H049] 

RIN  1218-0099 

Respiratory  Protection 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)  and  public  hearings. 

SUMMARY:  OSHA  is  proposing  to  modify 
its  existing  standards  on  respiratory 
protection  (29  CFR  1910.134,  29  CFR 
1915.152  and  29  CFR  1926.103).  The 
current  respirator  standard  was  adopted 
from  a  voluntary  consensus  standard  in 
1971.  Since  that  time,  changes  in 
methodology,  technology,  and  approach 
related  to  respiratory  protection  have 
occurred,  which  OSHA's  standard  does 
not  include.  The  purpose  of  this 
rulemaking  is  to  update  the  current 
standard  to  reflect  these  changes  so  that 
employers  will  provide  effective 
protection  for  employees  who  wear 
respirators. 

The  proposed  standard  includes 
requirements  for  a  virritten  respiratory 
protection  program;  procedures  for 
selecting  respirators;  requirements  for 
medical  evaluation;  procedures  for  fit 
testing;  requirements  for  using 
respirators;  procedures  for  maintaining 
respirators;  training;  criteria  for 
evaluating  program  effectiveness.  Public 
hearings  are  being  scheduled  to  provide 
interested  parties  the  opportunity  to 
orally  present  information  and  data 
related  to  the  issues  raised  by  this 
proposed  rule. 

DATES:  Written  comments  on  the 
proposed  standard  must  be  postmarked 
on  or  before  February  13, 1995.  Notices 
of  intention  to  appear  at  the  informal 
public  hearings  on  the  proposed 
standard  must  be  postmarked  by 
fanuary  27, 1995.  Parties  who  request 
more  than  10  minutes  for  their 
presentations  at  the  informal  public 
hearing  and  parties  who  will  submit 
documentary  evidence  at  the  hearing 
must  submit  the  full  test  of  their 
testimony  and  all  documentary 
evidence  postmarked  no  later  than 
February  13, 1995.  The  hearing  will  take 
place  in  Washington,  D.C.  and  is 
scheduled  to  being  on  March  7, 1995 
and  continue  until  Friday,  March  24. 
1995. 

ADDRESSES:  Written  comments  should 
be  submitted  in  quadruplicate  or  1 


original  (hardcopy)  and  1  disk  (5 'A  or 
SV.O  in  WordPerfect  5.0,  5.1,  6.0  or 
ASCII  to:  The  Docket  Office,  Docket  H- 
049.  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration.  Room  N2625.  200 
Constitution  Avenue.  N.W.  Washington, 
D.C.  20210;  (202)  219-7894.  (Any 
information  not  contained  on  disk,  e.g., 
studies,  articles,  etc.,  must  be  submitted 
in  quadruplicate.) 

Notices  of  intention  to  appear  at  the 
informal  rulemaking  hearing,  testimony, 
and  documentary  evidence  are  to  be 
submitted  in  quadruplicate  to:  Mr.  Tom 
Hall.  OSHA  Division  of  Consumer 
Affairs.  Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue.  N.W..  Room  N3649, 
Washington.  D.C.  20210;  (202)  219- 
8615.  Written  comments  received, 
notices  of  intention  to  appear,  and  all 
other  material  related  to  the 
development  of  this  proposed  standard 
will  be  available  for  inspection  and 
copying  in  the  public  record  in  the 
Docket  Office.  Room  N2439.  at  the 
above  address. 

The  hearing  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Proposal:  Ms.  Anne  Cyr,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  N.W..  Room  N3647. 
Washington,  D.C.  20210;  (202)  219- 
8151. 

Hearings:  Mr.  Tom  Hall,  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  200 
Constitution  Avenue,  N.W..  Room 
N3649.  Washington.  D.C.  20210;  (202) 
219-8615. 

SUPPLEMENTARY  INFORMATION: 

I.  Clearance  of  Information  Collection 
Requirements 

5  CFR  Part  1320  sets  forth  procedures 
for  agencies  to  follow  in  obtaining  OMB 
clearance  for  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  The  proposed  revised  respirator 
standard  requires  employers  to  allow 
OSHA  access  to  records.  In  accordance 
with  the  provisions  of  the  Paperwork 
Reduction  Act  and  the  regulations 
issued  pursuant  thereto,  OSHA  certifies 
that  it  has  submitted  the  information 
collection  requirements  for  this 
proposed  rule  on  respiratory  protection 
to  OMB  for  review  under  Section 
3504(h)  of  that  Act.  OMB  has  approved 
(OMB  number  1218-0099)  in  concept 
the  submitted  information  collection 


activities  contained  in  the  proposed 
revision  pending  public  consideration 
and  comment. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  five  minutes  per  response.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  to  the  Office 
of  Information  Management, 
Department  of  Labor,  Room  N-1301. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1218-AA05),  Washington,  DC  20503. 

IL  Introduction 

A.  Format  of  the  Preamble 

The  preamble  accompanying  this 
notice  of  proposed  rulemaking  is 
divided  into  fifteen  parts,  numbered  I 
through  XV.  The  following  is  a  table  of 
contents: 

I.  Clearance  of  Infonnation  Collection 

Requirements 

II.  Introduction 

A.  Format  of  the  Preamble 

B.  History  of  the  Development  of 
Respirator)'  Protection 

C.  Respirator  Use 

D.  Types  of  Respiratory  Hazards 

E.  Limitations  of  Respiratory  Use 

III.  Legal  Authority 

IV.  Background 

A.  Regulatory  History 

B.  Need  for  the  Standard 

C.  Recognition  of  the  Need  for  a  Standard 
by  Other  Groups 

V.  Certification/Approval  Procedures 

VI.  Summary  of  the  Preliminary  Regulatory 

Impact  Analysis  and  Regylatorj' 
Flexibility  Analysis  apd  Environmental 
Impact  As.sessment 

VII.  Summary  and  Explanation  of  the 
Proposed  Standard 

A.  Scope  and  Application 

B.  Definitions 

C.  Respiratory  Protection  Program 

D.  Selection  of  Respirators 

E.  Medical  Evaluation 

F.  Fit  Testing  Procedures 

G.  Use  of  Respirators 

H.  Maintenance  and  Care  of  Respirators 

1.  Supplied  Air  Quality  and  Use 

J.  Identification  of  Filters,  Cartridges,  and 

Canisters 
K.  Training 
L.  Respiratory  Protection  Program 

Evaluation 
M.  Recordkeeping  and  Access  to  Records 
N.  Substance  Specific  Standards 
O.  Maritime  Standards 
P.  Construction  Advisory  Committee 

VIII.  References 

IX.  Public  Participation — Notice  of  Hearings 

X.  Federalism 

XI.  State  Plan  Standards 

XII.  List  of  Subjects 

XIII.  Authority  and  Signature 

XIV.  Proposed  Standard  and  Appendices 
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XV.  Proposed  Substance  Specific  Standards 
Revisions 

B.  History  of  the  Development  of 
Respiratory  Protection 

The  concept  of  using  respiratory 
protective  devices  to  reduce  or 
eliminate  hazardous  exposures  to 
airborne  contaminants  first  came  from 
Pliny  (c.  A.D.  23-79)  who  discussed  the 
use  of  loose  fitting  animal  bladders  in 
Roman  mines  to  protect  workers  from 
the  inhalation  of  red  oxide  of  lead  (1.2). 
Later,  in  the  1700's,  the  ancestors  of 
modern  atmosphere-supplying  devices, 
such  as  the  self-contained  breathing 
apparatus  or  hose  mask,  were 
developed.  Although  the  devices 
themselves  have  become  more 
sophisticated  in  design  and  materials, 
respirators'  performance  is  still  based  on 
one  of  two  basic  principles;  purifying 
the  air  by  removing  contaminants  before 
they  reach  the  breathing  zone  of  the 
worker,  or  providing  clean  air  from  an 
uncontaminated  source. 

In  1814,  a  particulate-removing  filter 
encased  in  a  rigid  container  was 
developed — the  predecessor  of  modem 
fihers  for  air-purifying  respirators.  In 
1854,  it  was  recognized  that  activated 
charcoal  could  be  used  as  a  filtering 
medium  for  vapors.  World  War  I  and  the 
use  of  chemical  warfare  also  resulted  in 
improvement  in  the  design  of 
respirators.  Overall,  there  have  been  few 
major  developments  in  the  basic  design 
of  respirators  over  the  years  except  for 
the  resin-impregnated  dust  filter  in 
1930.  This  development  has  made 
available  efficient,  inexpensive  filters 
that  have  good  dust-loading 
characteristics  and  low  breathing 
resistance.  Another  more  recent 
development  is  the  ultrahigh  efficiency 
filter  made  from  paper  that  contains 
very  fine  glass  fibers.  These  extremely 
efficient  filters  are  used  for  very  small 
aiAome  particles  and  produce  little 
breathing  resistance. 

C.  Respirator  Use 

The  purpose  of  a  respirator  is  to 
prevent  the  inhalation  of  harmful 
airborne  substances.  Functionally,  a 
respirator  is  designed  as  an  enclosure 
which  covers  the  nose  and  mouth  or  the 
entire  face  or  head.  Respirators  are  of 
two  general  "fit"  types:  Tight  fitting 
(i.e.,  quarter  masks,  which  cover  the 
mouth  and  nose,  and  where  the  lower 
sealing  surface  rests  between  the  chin 
and  the  mouth;  the  half  mask,  which  fits 
over  the  nose  and  under  the  chin;  and 
the  full  facepiece,  which  covers  from 
the  hairline  to  below  the  chin),  and 
loose  fitting  (i.e.,  hoods,  helmets, 
bloruses,  or  full  suits  which  cover  the 
head  completely).  There  are  two  major 


classes  of  respirators:  Air-purifying 
respirators  (devices  which  remove 
contaminants  bom  the  air),  and 
atmosphere-supplying  respirators  (those 
which  provide  clean  breathing  air  from 
an  uncontaminated  source). 

Air-purifying  respirators  are  grouped 
into  three  general  types:  Particulate 
removing,  vapor  and  gas  removing,  and 
combination.  Elements  which  remove 
particulates  are  called  filters,  while 
vapor  and  gas  removing  elements  are 
called  either  chemical  cartridges  or 
canisters.  Filters  and  canisters/ 
cartridges  are  the  functional  portion  of 
air-purifying  respirators,  and  they  can 
generally  be  removed  and  replaced  once 
their  effective  life  has  expired.  The 
exception  would  be  disposable 
respirators,  those  which  cannot  be 
cleaned  and  disinfected  or  resupplied 
with  an  unused  filter  after  use. 
Combination  elements  that  protect  for 
both  particulates  and  vapors  and  gases 
are  also  available. 

Particulate-removing  respirators  are 
designed  to  reduce  inhaled 
concentrations  of  nuisance  dusts,  fumes, 
mists,  toxic  dusts,  radon  daughters, 
asbestos  containing  dusts  or  fibers,  or 
any  combination  of  these  substances,  by 
filtering  some  of  the  contaminants  from 
the  inhaled  air  before  they  enter  the 
breathing  zone  of  the  worker.  They  may 
have  single  use  or  replaceable  filters. 
These  respirators  may  be  non-powered 
or  powered  air-purifying  (using  a  blower 
to  pull  contaminated  air  through  a  filter; 
the  resulting  cleaned  air  is  blown  on  the 
face). 

Vapor  and  gas  removing  respirators 
are  designed  with  sorbent  elements 
(canisters  or  cartridges)  that  adsorb  and/ 
or  absorb  the  vapors  or  gases  from  the 
contaminated  air  before  they  enter  the 
breathing  zone  of  the  worker. 
Combination  cartridges  and  canisters 
are  available  to  protect  against  both 
particulates  and  vapors  and  gases. 

Atmosphere-supplying  respirators  are 
respirators  which  provide  air  from  a 
source  independent  of  the  surrounding 
atmosphere  instead  of  removing 
contaminants  from  the  atmosphere. 
These  respirators  are  classified  by  the 
method  by  which  air  is  supplied  and  the 
way  in  which  the  air  supply  is 
regulated.  Basically,  these  methods  are; 
Self-contained  breathing  apparatus  (air 
or  oxygen  is  carried  in  a  tank  on  the 
worker's  back,  similar  to  SCUBA  gear); 
supplied  air  respirators  (compressed  air 
from  a  stationary  source  is  supplied 
through  a  high  pressure  hose  connected 
to  the  respirator);  and  combination  self- 
contained  and  supplied  air  respirators. 


D.  Types  of  Respiratory  Hazards 

Respiratory  hazards  may  result  from 
either  an  oxygen  deficient  atmosphere 
or  from  breathing  air  contaminated  with 
toxic  particles,  vapors,  gases,  fumes  or 
mists.  The  proper  selection  and  use  of 
a  respirator  depends  upon  an  initial 
determination  of  the  concentration  of 
the  hazard  or  hazards  present  in  the 
workplace. 

Contaminants  are  classified  as 
particulate  contaminants,  which  include 
mechanical  dispersoids,  condensation 
dispersoids,  dusts,  sprays,  fumes,  mists, 
fogs,  smokes,  and  smogs;  and  vapors  or 
gases  which  include  acids,  alkalines. 
organics,  organometallics,  hydrides,  and 
inert  materials. 

The  particulates  may  be  dusts  such  as 
clays,  limestone,  gypsum,  or  aluminum 
oxides;  inert  pulmonary  reaction 
producing  substances  such  as  silicates; 
minimal  pulmonary  fibrosis  producing 
substances  such  as  iron  oxide  or  tin 
oxide;  extensive  pulmonary  fibrosis 
producing  substances  such  as  free  silica 
or  asbestos;  chemical  irritants  such  as 
acids  or  alkalies;  systemic  poisons  such 
as  pesticides,  hydrogen  cyanide  or  lead; 
allergy  producing  substances  such  as 
cotton,  isocyanates,  epichlorohydrin,  fur 
fibers,  or  vegetable  fibers;  and  febrile- 
reaction  producing  agents  such  as 
bagasse,  or  copper  and  zinc  oxide;  and 
biological  materials.   . 

The  gaseous  air  contaminants  include 
irritants  such  as  nitrogen  dioxide, 
phosgene,  and  arsenic  trichloride; 
asphyxiants  such  as  carbon  monoxide, 
and  hydrogen  cyanide;  anesthetics  such 
as  nitrous  oxide,  hydrocarbons,  and 
ethyl  and  isopropyl  ether;  and  systemic 
poisons  such  as  carbon  tetrachloride. 

E.  Limitations  of  Respirator  Use 

Not  all  workers  can  wear  respirators. 
Individuals  with  impaired  lung 
function,  due  to  asthma  or  emphysema 
for  example,  may  be  physically  unable 
to  wear  a  respirator.  Individuals  who 
cannot  get  a  good  facepiece  fit, 
including  those  individuals  whose 
beards  or  sideburns  interfere  with  the 
facepiece  seal,  will  be  unable  to  wear 
tight  fitting  respirators.  Determination  of 
adequate  fit  is  required  for  a  respirator 
to  be  effective. 

In  addition  to  the  problems  with 
usage  already  discussed,  respirators  may 
also  present  communication  problems, 
vision  problems,  fatigue  and  reduced 
work  efficiency.  Nonetheless,  it  is 
sometimes  necessary  to  use  respirato.--, 
protection  as  the  means  of  control. 

In  principle,  respirators  frequently 
may  be  capable  of  providing  adequate 
protection.  However,  problems 
associated  with  selection,  fit.  and  nse 
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often  render  them  ineffective  in  actual 
application,  preventing  the  assurance  of 
consistent  and  reliable  protection, 
regardless  of  the  theoretical  capabilities 
of  the  respirator.  Occupational  safety 
and  health  experts  have  spent 
considerable  effort  over  the  years 
developing  fit  testing  procedure's  and 
methods  of  measuring  respirator 
protection  so  that  these  adverse 
variables  can  be  better  controlled, 
thereby  improving  protection  for  those 
employees  required  to  wear  them. 

The  comments  which  resulted  from 
the  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  that  was  published 
by  OSHA  on  May  14.  1982  (47  FR 
20803)  suggest  that  one  method  for 
controlling  some  of  the  problems 
associated  with  respirator  selection,  fit, 
and  use  is  to  describe  clearly  the  steps 
to  be  followed  in  administering  a 
program  to  protect  employees  required 
to  wear  respirators.  The  modifications 
in  this  proposal  are  also  intended  to 
upgrade  the  provisions  in  §  1910.134  to 
reflect  the  current  state  of  the  art  in 
respiratory  methodology  and 
technology. 

III.  Legal  Authority 

Authority  for  issuance  of  this 
proposed  revised  standard  is  found 
primarily  in  sections  6(b),  8(c),  and 
8(g)(2)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (the  Act),  29  U.S.C. 
655(b),  and  657(g)(2). 

Section  6(b)  authorizes  the  Secretary 
to  "by  rule  promulgate,  modify,  or 
revoke  any  occupational  safet}'  and 
health  standard."  This  notice  is  the  first 
mandatory  step  in  the  procedure 
prescribed  for  promulgating  such  new 
or  modified  standards. 

The  Congress  specifically  mandated 
that: 

The  SecTBtary.  in  promulgating  standards 
dealing  with  toxic  materials,  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assure,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life.  Development  of  standards 
under  this  subsection  shall  be  based  upon 
research,  demonstrations,  experiments,  at\6 
such  other  information  as  may  be 
appropriate.  In  addition  to  the  attainment,  of 
highest  degree  of  health  and  safety  protection 
for  the  employee,  other  considerations  shall 
be  the  latest  available  scientific  data  in  the 
field,  the  feasibility  of  standards,  and 
experience  gained  under  this  section  and 
other  health  and  safety  laws.  (Section  6(b)(5). 

The  revisions  which  OSHA  proposes 
would  update  current  standards 
concerning  respiratory  protection 


mainly  \ay  incorporating  technological 
advances  and  by  expanding  certain 
respirator  program  elements  such  as  fit 
testing  and  by  clarifying  other 
provisions. 

These  revisions  are  intended  to 
ensure  that  employees  who  use 
respirators  to  protect  them  from 
workplace  atmospheric  contamination, 
will  be  protected  to  the  technical 
limitations  of  the  devices  they  wear. 
Protection  from  exposure  to  workplace 
airborne  contaminants  is  one  of  the 
major  goals  of  the  Act  and  a  major 
mission  for  the  Agency,  since  the  risk  to 
employees  of  chronic  and  acute  disease 
because  of  exposure  to  toxic  substances 
is  substantial  and  well  documented  (see 
e.g.,  preamble  to  29  CFR  Part  1910,  Air 
Contaminants,  Prop6sed  Rule,  at  53  FR 
20960  et  seq.) 

Similarly,  these  regulations  need  to  be 
updated  to  assure  that  employees  are 
protected  to  the  extent  that  currently 
available  technology  permits.  Therefore 
OSHA  finds  that  revisions  to  these 
regulations  governing  respiratory 
protection  are  clearly  necessary  and 
appropriate  to  protect  employees  against 
the  risk  of  material  impairment  of  health 
or  functional  capacity  and  are  issued 
pursuant  to  the  authority  of  section 
6(b)(5)  of  the  Act). 

Authority  to  issue  this  standard  is 
also  found  in  section  8(c)  of  the  Act.  In 
general,  this  section  empowers  the 
Secretary  to  require  employers  to  make, 
keep,  and  preserve  records  regarding 
activities  related  to  the  Act.  In 
particular,  section  8(c)  gives  the 
Secretary  authority  to  require  employers 
to  "maintain  accurate  records  of 
employee  exposures  to  potentially  toxic 
materials  or  harmful  physical  agents 
which  are  required  to  be  monitored  or 
measured  under  section  6."  Provisions 
of  OSHA  standards  which  require  the 
preparation  and  monitoring  of  exposure 
records,  such  as  contained  in  a  written 
respirator  program,  are  also  issued 
pursuant  to  section  8(c)  of  the  Act. 

The  Secretar>''s  authority  to  issue  this 
proposed  standard  is  further  supported 
by  the  general  rulemaking  authority 
granted  in  section  8(g)(2)  of  the  Act. 
This  section  empowers  the  Secretary  "to 
prescribe  such  rules  and  regulations  as 
he  may  deem  necessary  to  carry  out 
[his]  responsibilities  under  the  Act" — in 
this  case  as  part  of  or  ancillary  to,  a 
section  6(b)  standard.  The  Secretary's 
responsibilities  under  the  Act  are 
defined  largely  by  its  enumerated 
purposes,  which  include: 

Encouraging  employers  and 
employees  in  their  efforts  to  reduce  the 
number  of  occupational  safety  and 
health  hazards  at  their  places  of 
employment,  and  to  stimulate 


employers  and  employees  to  institute 
new  and  to  perfect  existing  programs  for 
providing  safe  and  healthful  working 
conditions  (29  U.S.C.  651(b)(1)); 

Authorizing  the  Secretary  of  Labor  to 
set  mandatory  occupational  safety  and 
health  standards  applicable  to  business 
affecting  interstate  commerce,  and  by 
creating  an  Occupational  Safety  and 
Health  Review  Commission  for  carrying 
out  adjudicatory  functions  under  the 
Act;  (29  U.S.C.  651(b)(3)); 

Building  upon  advances  already  made 
through  employee  a»d  employer 
initiative  for  providing  safe  and  health 
working  conditions  (29  U.S.C. 
651(b)(5)); 

By  providing  for  the  development  and 
promulgation  of  occupational  safety  and 
health  standards;  providing  for 
appropriate  reporting  procedures  with 
respect  to  occupational  safety  and 
health  which  procedures  will  help 
achieve  the  objectives  of  this  Act  and 
accurately  describe  the  nature  of  the 
occupational  safety  and  health  problem; 
exploring  ways  to  discover  latent 
diseases,  establishing  causal 
connections  between  diseases  and  work 
in  environmental  conditions  *   *   *  (29 
U.S.C.  651(b)(6)); 

Encouraging  joint  labor-management 
efforts  to  reduce  injuries  and  diseases 
arising  out  of  employment  (29  U.S.C. 
651(b)(13)); 

And  developing  innovative  methods, 
techniques,  and  approaches  for  dealing 
with  occupational  safety  and  health 
problems  (29  U.S.C.  65i(b)(5)). 

Because  this  proposed  revised 
standard  is  reasonably  related  to  these 
statutory  goals,  the  Secretary'  finds  that 
this  standard  is  necessary  to  carry  out 
his  responsibilities  under  the  Act. 

In  acldition,  section  4(b)(2)  of  the  Act 
provides  for  OSHA  standards  to  apply 
to  construction  and  other  work  places 
where  the  Secretary  determines  these 
standards  to  be  more  effective  than 
existing  standards  which  otherwise 
apply  to  those  workplaces.  So  we  are 
applying  them  to  construction  and 
maritime. 

The  Supreme  Court's  benzene 
decision  (Industrial  Union  Department. 
AFL-CIO  V.  American  Petroleum 
Institute.  448  U.S.  601)  requires  OSFL-\. 
in  general,  to  make  a  "significant  risk 
determination"  before  issuing  health 
and  safety  standards.  It  is  clear  that 
exposure  to  hazardous  air  contaminants 
in  the  workplace  poses  significant  risks 
to  workers.  Where  engineering  controls 
cannot  be  used  to  reduce  exposures 
below  hazardous  levels,  respirators 
properly  selected,  fitted  and  worn  can 
contribute  substantially  to  a  reduction 
in  the  level  of  air  contaminants  reaching 
the  employee's  breathing  zone.  Under 


the  current  respiratory  protection 
standard,  which  lacks  adequate 
requirement*  for  fit  testing,  selection. 
medical  evaluation,  use,  maintenance, 
and  respiratory  protection  program 
provisions,  employees  wearing 
respirators  are  receiving  less  protection 
than  the  respirators  can  potentially  give, 
and  in  some  cases  may  suffer  exposure 
to  hazards  as  a  result  of  improper 
respirator  use.  The  significant  risk  to 
employees  therefore  has  not  been 
adequately  reduced  by  the  existing 
respirator  standard. 

The  enforcement  experience  of  OSHA 
and  various  state  health  agencies 
demonstrate  the  wide-spread  nature  of 
defects  in  respirator  programs  while  the 
unamended  respirator  standard  has 
been  in  effect.  From  fiscal  1977  to  1982, 
58%  of  inspected  worksites  where 
respirators  were  used  to  protect  against 
excessive  levels  of  air  contamination 
had  deficiencies  in  at  least  one 
respirator  area.  Including  respirator  fit 
condition,  unapproved  or  unsuitable 
respirators,  and  lack  of  continuous  wear 
(Ex.  33-5).  hiadequate  supervision  of 
respirator  use  was  cited  as  a  major  cause 
of  improper  and  ineffective  usage  by  the 
North  Carolina  Department  of  Labor, 
Kentucky's  Department  of  Labor  and 
Virginia's  Bureau  of  Occupational 
Health  (Docket  H-160,  Ex.  2-69.  2-103, 
2-129).  These  state  plan  states  have 
respirator  standards  that  are  the  same  as 
OSHA's  unamended  standard. 

OSHA  cannot  precisely  quantify  the 
risk  to  employees  whose  employers  rely 
on  inadequate  respiratory  protection 
programs  to  protect  them  against 
excessive  levels  of  atmospheric 
contamination.  However,  the 
widespread  levels  of  improper  use  of 
respirators  put  at  significant  risk 
employees  who.  at  least  some  of  the 
time,  are  overexposed  to  air 
contaminants.  Based  on  OSHA's 
experience  that  one  half  of  workplaces 
using  respirators  use  them  incorrectly 
under  the  current  standard,  even  a  small 
improvement  in  respirator  use  should 
work  a  significant  reduction  in  the  risk 
o£  developing  adverse  health  effects 
because  of  preventable  misuse  of 
respirators.  OSHA  believes  that  a  greater 
benefit  will  result  from  the  imposition 
of  these  revised  requirements  for  the 
following  reason. 

Each  controllable  variable  of 
respirator  performance,  i.e.,  initial  fit, 
appropriateness  of  selection,  and 
consistency  of  use  is  addressed  by  these 
revisions.  "The  proposed  requirement  Cor 
a  program  administrator,  for  example, 
addresses  the  concerns  of  many 
commenters  that  proper  supervision  is 
the  core  of  an  adequate  respirator 
program  and  eibctive  respirator 


performance.  Required  fit  testing 
protocols  are  proposed  to  assure  that  the 
respirator  does  not  leak  around  the  face, 
is  comfortable  and  that  the  employee  is 
taught  how  to  properly  tension  straps 
for  optimum  fit  and  comfort.  Thus  the 
proposed  revised  standard  with  its 
provisions  for  quantitative  and 
qualitative  fit  testing,  improved  and 
clarified  respirator  selection,  use,  and 
maintenance,  will  increase  the 
effectiveness  of  respirators  worn  in  the 
workplace  and  significantly  reduce  the 
risks  to  employees  to  a  greater  degree 
than  the  present  standard. 

OSHA  nas  quantified  the  risk  and 
reducticm  of  risk  as  part  of  the 
regulatory  analysis  and  regulatcwy 
flexibility  analysis.  Section  VI  of  the 
preamble.  That  analysis  clearly  shows 
that  workers  wearing  respirators  under 
the  requirements  of  the  current  standard 
arc  exposed  to  a  significant  risk  of 
chronic  and  acute  health  effects  because 
of  the  inadequacies  of  the  present 
standard.  OSHA  seeks  comment  on  the 
issue  of  significant  risk  and  bow  the 
proposed  respirator  standard  revisions 
will  affect  that  risk,  along  with  any 
comment  cm  the  regulatory  analysis 
performed  by  OSHA  and  ail  other  issues 
related  to  significant  risk. 

IV.  Background 

A.  Regulatory  History 

Congress  created  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  in  1970,  and  gave  it  the 
responsibility  for  promulgating 
standards  to  protect  the  health  and 
safety  of  American  workers,  .^s  directed 
by  Congress  in  the  Occupational  Safety 
and  Health  Act,  OSHA  adopted  existing 
Federal  or  national  consensus 
standards,  developed  by  various 
organizations  such  as  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  and  the  American 
National  Standard  Institute  (ANSI).  The 
ANSI  standard  Z88.2-1969.  "Practices 
for  Respiratory  Protection"  (3),  is  the 
origin  of  the  first  six  sections  of  OSHA's 
29  CFR  1910.134.  "Respiratory 
Protection"  (4).  The  seventh  section  is  a 
direct,  complete  inclusion  of  ANSI 
Standard  K13. 1-1969.  "Identification  of 
Gas  Mask  Canisters."  Until  the  adoption 
of  these  standards  by  OSHA,  most 
guidance  on  respiratory  protective 
device  use  in  hazardous  environments 
was  advisory  rather  than  mandatwy. 

The  construction  industry  standard 
for  respiratory  protection,  29  CFR 
1926.103.  was  promulgated  in  April 
1971.  On  February  9, 1979,  29  CFR 
1910.134  was  formally  recognized  as 
also  being  applicable  to  the  construction 
industry  (44  FR  8577)  (4).  OSHA  is 


required  under  the  OSH  Act  to  seek  the 
advice  of  an  existing  advisory 
committee  when  promulgating  a  rule 
which  will  affect  an  industry 
represented  by  the  committee.  In  view 
of  the  application  of  thf  respirator 
protection  standard  to  the  construction 
industry,  OSHA  distributed  copies  of 
the  draft  of  this  proposed  revised 
standard  on  September  20,  1985  to  the 
Construction  Advisory  Committee  for 
review  and  discussion  at  their  next 
meeting  in  February  1986  so  that  the 
Construction  Advisory  Committee  could 
prepare  its  official  response.  The 
response  that  was  received  from  the 
committee  was  considered  in  revising 
the  draft  proposal  as  discus.sed  later  in 
this  preamble. 

The  maritime  standards  were 
originally  promulgated  in  the  1960*s 
under  a  different  codification  in  the  CFR 
by  agencies  which  preceded  OSHA.  The 
present  code  designations  and  their 
promulgation  dates  are,  as  follows:  29 
CFR  1915.82,  February  20. 1960  (25  FR 
1543);  29  CFR  1916.82.  January  22, 1963 
(28  FR  547);  29  CFR  1917.82.  March  27." 
1964  (29  FR  4052);  and  29  CFR 
1918.102.  February  20. 1960  (25  FR 
1565)  (4). 

The  current  29  CFR  1910.134  requires 
that  the  employer  establish  and 
implement  a  comprehensive  respiratory 
protection  program.  The  program  is  to 
contain  WTitten  procedures  and  provide 
for  proper  cleaning,  disinfection, 
storage,  inspection  and  maintenance  of 
the  respirators.  General  provisions  are 
set  forth  on  fitting  and  training. 
Requirements  are  included  for  quaUty  of 
breathing  air  and  practices  to  ensure 
that  it  is  not  contaminated.  Provisions 
for  emergencies  and  for  communication 
and  rescue  in  atmospheres  immediately 
dangerous  to  life  or  health  are  specified. 
A  color  code  for  gas  mask  cansistcrs  is 
detailed  and  other  provisions  are 
included. 

The  current  standard  requires  the 
employer  to  instruct  and  train 
employees  "in  the  proper  use  of 
respirators  and  their  limitations."  The 
additional  provisions  of  the  proposal 
amplify  the  current  requirements  by 
specifying,  for  example,  that  the  training 
program  include  instruction  in 
procedures  for  inspection,  donning  and 
removal,  checking  the  fit,  and  sufficient 
practice  to  enable  the  employee  to 
become  thoroughly  familiar  and 
confident  with  the  use  of  the  respirator. 
OSHA  believes,  based  on  its  experience 
promulgating  and  enforcing  respirator 
provisions  in  other  health  standards  and 
§  1910.134.  that  such  hands-on  training 
can  materially  improve  the  effectiveness 
of  respirator  use. 
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Recent  OSHA  health  standards  have 
imposed  respirator  related  requirements 
not  found  in  29  CFR  1910.134  (See 
section  1910.1018(h),  arsenic;  section 
1910.1025(f),  lead;  section  1910.1029(g). 
coke  oven  emissions;  and  section 
1910.1043(f),  cotton  dust).  These 
requirements  include  the  following 
provisions. 

*  Quantitative  fit  tests  have  been 
required  semiannually,  (arsenic, 
1910.1018(h)(3)(ii);  lead, 
1910.1025(f)(3)(ii). 

*  Employees  have  been  given  the 
option  of  using  powered  air-purifying 
respirators  (PAPR)  upon  request 
(arsenic,  1910.1018(h)(5)(iii);  lead, 
1910.1025(f)(2)(ii);  coke  oven  emissions. 
1910.1029(g)(2)(ii);  cotton  dust, 
191O.lO43(0(2)(iv)). 

*  Employees  have  been  permitted  to 
change  the  filter  elements  of  a  respirator 
whenever  an  increase  in  breathing 
resistance  is  detected,  (arsenic, 
1910.1018(h)(4)(ii);  lead, 
1910.1025(f)(4)(ii);  coke  oven  emissions, 
1910.1029(g)(4)(ii);  cotton  dust, 
1910.1043(f)(4)(ii)). 

*  Employees  have  been  permitted  to 
wash  their  faces  and  respirator 
facepieces  to  prevent  skin  irritation 
associated  with  using  respirators, 
(arsenic,  1910.1018(h)(4)(iii);  lead 
1910.1025(f)(4)(iii);  coke  oven 
emissions,  1910.1029(g)(4)(iii);  cotton 
dust  1910.1043(f)(4)(iii). 

*  Employers  have  been  required  to 
provide  respirators  that  exhibit 
minimum  facepiece  leakage,  (arsenic, 
1910.1018(h)(3)(i);  lead, 
1910.1025(f)(3)(i);  coke  oven  emissions, 
1910.1029(g)(4)(i);  cotton  dust 
1910.1043(f)(4)(i)). 

*  Referral  of  an  employee  to  a 
physician  trained  in  pulmonary 
medicine  has  been  required  for  an 
employee  who  exhibits  difficulty 
breathing  either  at  fit  testing  or  during 
routine  respirator  use  (arsenic, 
1910.1018(h)(3)(iv);  lead, 
1910.1025(f)(3)(iii)). 

The  current  respirator  standard 
(1910.134(b)(ll))  states  that  respirators 
that  are  "approved  or  accepted  shall  be 
used  when  available."  OSHA  has 
chosen  to  recognize  only  those 
respirators  approved  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  and  the  Mine  Safety 
and  Health  Administration  (MSHA). 
The  NIOSH  and  MSHA  respirator 
performance  requirements  are  given  in 
Title  30,  Code  of  Federal  Regulations, 
Part  11.  A  revision  of  that  standard  is 
now  being  considered  by  NIOSH  and 
MSHA. 

Because  of  di^erences  with  the 
respirator  requirements  in  other  OSHA 
standards,  changes  in  respirator 


methodology  and  technology,  and  the 
revision  of  referenced  dociunents  or 
related  codes,  OSHA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  May  14, 1982 
(47  FR  20803).  This  notice  sought 
information  on  the  effectiveness  of  the 
current  provisions,  the  need  for 
revision,  and  the  substance  of  whdt 
these  revisions  might  be.  Responses 
were  received  from  81  interested 
parties,  and  generally  supported 
revising  OSHA's  respiratory  protection 
provisions  and  provided  suggestions  for 
approaches  the  Agency  might  take  (Ex. 
15). 

On  September  17, 1985  OSHA 
announced  the  availability  of  a 
preliminary  draft  of  the  proposed 
respiratory  protection  standard  revision 
for  public  comment  (the  preproposal 
draft  standard  press  release).  This 
preproposal  draft  standard  reflected  the 
public  comments  received  from  the  May 
1982  ANPR  and  OSHA's  own  analysis 
of  changes  needed  in  the  standard  to 
take  into  account  the  current  state-of- 
the-art  for  respiratory  protection. 
Responses  were  received  from  56 
interested  parties  (Ex.  36)  and  their 
comments  have  been  reviewed  in 
preparing  this  proposal. 

B.  Need  for  the  Standard 

This  rulemaking  addresses  an  existing 
standard,  rather  than  addressing  a  new 
subject  area,  and  seeks  to  correct  the 
inadequacies  of  that  existing  standard. 
Since  the  OSHA  standards  on 
respiratory  protection  were  adopted, 
research  on  the  proper  use  of  such 
equipment  has  resulted  in  new 
technology  which  improves  protection 
for  the  wearers.  The  current  standards 
do  not  reflect  what  is  now  accepted 
practice  for  implementation  of 
comprehensive  respiratory  protection 
programs  tc  protect  employees.  This  is 
particularly  true  in  the  areas  of  fit 
testing  and  assignment  of  protection 
factors  to  respirators. 

The  wearing  of  respiratory  protective 
devices  to  reduce  exposure  to  airborne 
contaminants  is  widespread  in  industry. 
It  has  been  estimated  that  2.6  million 
workers  wear  respirators,  either 
occasionally  or  routinely,  in  non- 
emergency work  situations.  In  addition, 
over  59.000  facilities  maintain 
respirators  for  emergency  use  (5,  Ex.  34). 
Although  ip  most  situations  it  is 
preferred  industrial  hygiene  practice  to 
use  engineering  controls  to  reduce 
contaminant  emissions  at  their  source, 
there  are  operations  where  this  type  of 
control  is  not  technologically  or 
economically  feasible  or  is  otherwise 
inappropriate.  There  are  many  variables 
which  affect  the  degree  of  protection 


afforded  by  these  respiratory  protective 
devices. 

Indeed,  the  misuse  of  respirators  can 
actually  be  hazardous  to  employee 
safety  and  health.  Selection  of  the 
wrong  equipment,  one  of  the  most 
frequent  errors  made  in  respiratory 
protection,  will  result  in  the  employee 
being  unknowingly  vulnerable  to  the 
hazard  and  thus  irihaling  concentrations 
of  the  contaminant  that  may  be  harmful. 
This  may  result  in  a  broad  range  of 
health  effects  caused  by  airborne 
contaminants,  including  silicosis, 
asbestosis,  permanent  lung  damage  and 
cancer.  In  the  report  by  Rosenthal  and 
Paull  (Ex.  33-5)  it  is  shown  that,  on  the 
basis  of  OSHA's  citation  records,  there 
is  a  high  degree  of  correlation  between 
inadequate  respirator  programs  and 
overexposures  to  respirator  wearers 
exposed  to  regulated  substances. 
Respirators  which  are  not  maintained, 
inspected,  and  cleaned,  can  actually 
increase  exposiu*,  as  well  as  cause 
dermatitis  or  skin  irritation  and  place  a 
greater  strain  on  the  respiratory  system. 
Because  the  wearing  of  the  respirator 
gives  the  employee  a  sense  of  security 
and  presumed  protection  which  may  be 
false,  an  improper  respirator  program 
presents  a  high  degree  of  hazard  for  the 
employee. 

The  devices  themselves  can  only 
provide  the  protection  they  are  designed 
for  if  they  are  properly  selected  for  the 
task;  if  they  are  fitted  to  the  wearer  and 
are  consistently  donned  and  worn 
properly;  and  if  they  are  maintained  and 
cared  for  so  they  continue  to  provide  the 
protection  required  for  the  work 
situation.  These  variables  can  only  be 
controlled  if  a  comprehensive 
respiratory  protection  program  is 
developed  and  implemented  in  each 
workplace  where  respirators  are  used  to 
protect  employees  from  inhalation  of 
airborne  contaminants.  OSHA  has 
reviewed  the  present  rulemaking  record 
and  the  record  of  citations  for  respirator 
standard  violations.  On  the  basis  of  that 
review  if  is  clear  that  to  be  effective 
such  a  program  must  use  an  integrated, 
systematic  approach  that  will  result  in 
consistent  and  appropriate  choices  of 
respiratory  equipment  to  be  used; 
involvement  of  employees  to  ensure  that 
they  understand  why  respirators  are 
being  worn,  and  how  they  contribute  to 
their  effective  use;  and  monitoring  of 
the  equipment  and  its  use  to  ensure  that 
respirator  effectiveness  is  optimized. 

There  are  many  examples  of  how 
respirators  may  not  provide  the 
protection  they  were  designed  to 
provide  in  the  absence  of  an  effective 
respirator  program  with  adequate 
employee  training.  When  the  hazardous 
substance  is  a  dust,  mist  or  fume  there 
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are  often  conditions  under  which  it  is 
possible  for  the  inside  of  the  respirator 
to  become  contaminated  with  the 
hazardous  substance.  For  example,  the 
employee  may  have  an  itch  on  the  cheek 
and  scratch  it  with  a  dirty  finger  thus 
destrojring  the  integrity  of  the  respirator 
fif, 

An  employee  may  leave  the^espirator 
Ida,  remove  the  respirator,  and  rest  it 
on  his  or  her  chest.  The  inside  of  the 
respirator  could  then  pick  up  the 
contaminant  from  the  air  or  work 
clothes  and  later  when  the  respirator  is 
donned  the  employee  will  inhale  the 
contaminant  from  within  the  respirator. 
If  a  respirator  is  not  cleaned  properly  or 
if  it  is  stored  in  a  locker  or  on  a  ledge 
covered  with  the  contaminant,  the 
employee  will  again  breathe  in  the 
contaminant  &t)ra  within  the  respirator. 

An  employee  engaged  in  manual  labor 
may  dislodge  the  respirator  with  a  tool 
or  even  a  normal  motion  unless  the 
respirator  has  been  appropriately  fit 
tested  and  the  employee  knows  that  a 
readjustment  is  necessary.  An  employee 
may  be  engaged  in  work  which  requires 
good  vision  or  extensive 
communication.  Without  conscious 
thought  the  employee  may  push  the 
respirator  into  a  position  that  improves 
vision  or  make  talking  easier  but  which 
would  result  in  a  poor  facepiece  seal. 

As  discussed  later  in  this  preamble, 
several  studies  of  the  performance  of 
respirators  worn  in  the  workplace  have 
been  submitted  to  the  regulatory  docket 
to  show  that  in  actual  use,  respMrators 
can  be  effective.  These  studies  of 
workplace  protection  factors  (WPFs)  are 
necessarily  performed  in  workplaces 
which  have  good  respiratory  protection 
prc^rams.  Consequently  though  the 
studies  on  WPFs  may  provide  a 
reasonable  criterion  for  setting 
maximum  protection  factors,  it  is  not 
the  case  that  those  levels  of  protection 
are  always  achieved  even  if  employers 
hatve  an  adequate  respirator  program.  In 
the  case  of  a  poor  respirator  program  it 
should  be  apparent  that  these  levels 
would  seldom  be  achieved. 

The  complexity  of  the  necessary 
program,  and  the  extensive  commitment 
of  ongoing  resources  to  maintain  that 
program,  are  often  not  sufficiently 
considered  when  determining  control 
measures  to  be  used.  As  stated  in  one 
commonly  used  industrial  hygiene  text 
(6): 


There  will  always  be  a  temptatioFi  to  resort 
to  r«spirafors  as  a  cheap  substitute  for  a 
ventilation  system.  If  this  is  done  rf  is  clear 
that  management  has  not  carefully 
considered  the  aitemabves  since  reliaoce  on 
and  eBectim  use  of  rcspiraton  is  definiteiy 
not  cheapL 


As  discussed  above,  OSHA's  current 
standard  in  29  CFR  1910.134  was 
largely  adopted  from,  and  references, 
the  ANSI  Z88.2-1969  standard  on 
respiratory  protection.  ANSI  issued  a 
revised  version  of  that  standard  in  1980 
(ANSI  Z88.2-1980)  (Ex.  10).  ANSI's 
intent  in  issuing  this  revision  was  to 
ensure  that  the  standard  did  "reflect  the 
current  state  of  the  art."  ANSI 
accomplished  this  by  expanding  and 
adding  to  the  standard  provisions  which 
address  technological  developments  in 
respiratory  protection.since  the  1969 
standard  was  published.  Techniques  in 
fit  testing  and  the  use  of  protection 
factors  are  two  areas  which  have  been 
elaborated  upon  in  the  1980  standard  lo 
help  ensiue  more  effective  protection 
for  respirator  wearers. 

This  change  highlights  the  need  for 
revising  the  OSHA  standard, 
particularly  since  §  1910.134(c)  specifies 
that  respirators  are  to  be  selected 
according  to  the  1969  ANSI  standard 
and  provides  no  additional  guidance  for 
employers.  Moreover,  it  is  necessary  to 
change  OSHA's  standard  to  ensure  that 
it  too  reflects  current  respiratory 
protection  methodology  in  order  to 
provide  appropriate  protection  for 
employees. 

The  1980  ANSI  standard  was  a  logical 
extension  of  the  1969  ANSI  standard 
(and  thus  OSHA's)  in  many  respects.  It 
established  requirements  for  a 
respiratory  protection  program  so  that 
respirator  selection,  fit,  and  use  were  ' 
standardized,  thus  controlling  some  of 
the  variables  which  make  respirators 
ineffective.  The  program  was  to  include 
written  standard  operating  procedures; 
assessment  of  the  fitness  of  potential 
respirator  wearers;  selection  of 
respirators;  training;  fit  testing; 
maintenance;  and  program  evaltiation. 

One  regulatory  alternative  in  this 
regard  would  have  been  to  adoprt  the 
ANSI  Z88.2-1980  standard,  or  to  at  least 
base  the  rulemaking  largely  on  the  latest 
ANSI  standard  as  was  done  with  the 
original  OSHA  standard.  ANSI, 
however,  was  developii>g  a  major 
revision  of  its  1980  standard,  recently 
finahzed  as  ANSI  Z88.2-1992.  OSHA 
has  given  this  latest  ANSI  standard 
detailed  consideration  in  preparing  this 
proposal  An  OSHA  standard  based 
entirely  on  the  1980  ANSI  standard 
would  have  been  obsolete  as  soon  as 
published.  OSHA  has  therefore  made 
the  decision  to  pursue  a  rulemaking 
based  on  existing  data  and  the  record 
generated  thus  far  by  responses  to  the 
ANPR  and  the  prepublication  draft.  The 
proposed  standard  has  included 
provisi(»s  of  the  1980  and  1992  ANSI 
standards  where  justified  by  the  record. 
The  reasons  for  ptovisicns  which  difler 


torn  those  in  the  ANSI  standards  are 
given  in  this  preamble  in  the  discussion 
of  the  content  of  the  proposed  standard. 
OSHA  has  chosai  not  to  adopt  the  ANSI 
standard  per  se.  but  many  of  the 
provisions,  as  well  as  the  general 
approach,  are  consistent  with  ANSI. 

In  the  ANPR,  OSHA  asked  if  the  ANSI 
Z88.2-1980  standard  should  be 
adopted.  For  the  most  part,  respondents 
did  not  advocate  that  the  Agency  simply 
adopt  the  ANSI  standard  (Ex.  15-13, 
15-30,  15-34, 15-40,  15^5,  15-56.  15- 
73.  15-80).  However,  a  number  of 
respondents  did  advocate  that  it  be  used 
as  guidelines  or  a  reference  for  the 
OSHA  standard  or  that  modifications  to 
it  might  make  it  appropriate  for 
adoption  (Ex.  15-19.  15-31. 15-37. 15- 
43,15-51,  15-67). 

In  the  ANPR,  OSHA  requested 
comments  on  the  need  to  revise 
§  1910.134,  and  1980  ANSI  standarrl 
notwithstanding.  Only  five  respondents 
indicated  that  the  standard  should  not 
be  revised  (Ex.  15-10. 15-35, 15-56. 15- 
75  (A  and  B),  15-77).  The  overwhelming 
majority  of  respondents,  representing  a 
wide  range  of  organizatins,  stated  that 
§  1910.134  needs  to  be  revised  to  reflect 
current  technology  and  to  help  ensure 
appropriate  protection  of  emplovees 
(Ex.  15-11.  15-18,  15-20,  15-26.  15-30, 
15-42. 15-50, 15-54,  15-62,  15-74, 15- 
76. 15-80). 

For  example,  industry  respondents 
such  as  the  Chemical  Manufacturers 
Association  (CMA)  expressed  the  vjpw 
that  (Ex.  15-22): 

Tiw  requirements  of  191  a  134  were 
adequate  at  the  time  they  were  adopted,  but 
have  been  outdated  by  advances  in  respirator 
technology.  The  standard  should  be  updated 
to  reflect  current  conditions  and  to  permit 
sufficient  fiexibilify  for  companies  to 
respond  to  continuing  technological 
improvements.  Present  standards  tend  to 
suppress  innovation  and  have  a  ptotential  for 
harm  by  retarding  the  adoption  of 
tecimological  advances. 

The  Los  Alamos  National  Laborstory 
(LANL),  an  institution  which  has 
conducted  considerable  research  on 
respiratory  protection,  also  supportevi 
the  need  to  revise  OSHA's  current 
standard,  and  commented  upon  the 
appropriate  approach  to  take  (Ex.  15- 
79): 

Currently  standards  should  be  revised  to 
reflect  rhangps  in  respiratory  protection 
capabilities,  techniques,  and  equipn>ent 
which  have  been  developed  over  the  past  lO 
years.  ANSI  2^38.2  (1980)  provides  the  best 
basis  for  developing  a  new  standard.  In 
addition,  the  'Xkiide  to  Industrial  Respiratory 
Protection"  (published  as  Los  Alamos  rtport 
LA-.6671-M,  and  Health.  Education,  and 
Welfare  CHEW^  Publication.  National 
Institute  for  Occepetional  Safety  and  Hcahh 
(NlOStl  76-ia9>  provides  detailed 
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information  relative  to  the  requirements  for 
an  adequate  respirator  program.  It  is  not 
recommended  that  direct  adoption  of 
sections,  of  either  of  these  documents,  be  the 
approach  used  by  OSHA.  Both  documents 
are  several  years  old,  and  the  ANSI  document 
constitutes  a  compromise  between  various 
interests  involved  in  developing  and 
adopting  a  consensus  standard.  Development 
of  a  revised  standard  will  require  a  major 
effort  by  OSHA  to  identify,  update,  and 
expand  those  sections  of  ANSI  Z88.2  (1980) 
which  should  be  made  part  of  the  new  OSHA 
standard. 

Labor  representatives  also  supported 
revising  the  standard,  as  represented  by 
this  statement  of  the  United 
Steelworkers  of  America  (Ex.  15-28): 

At  the  present  time  the  respiratory 
protection  standard  is  not  effective  in 
providing  workers  with  any  great  degree  of 
protection  due  to  the  inadequacies  of  the 
standard,  lack  of  requirements  for  employers 
to  follow  so  that  all  respiratory  protection 
programs  are  uniform  and  equally  protective, 
and  ineffective  enforcement  due  to  the 
vagueness  of  the  requirements. 

Manufacturers  of  respiratory 
protective  devices  are  also  among  those 
who  support  revising  OSHA's  current 
respiratory  protection  standards.  For 
example,  the  Minnesota  Mining  and 
Manufacturing  Company  stated  (Ex.  15- 
30): 

When  1910.134  was  promulgated  nearly  a 
decade  ago  it  reflected  the  state-of-the-art  for 
a  good  respiratory  protection  program.  The 
state-of-the-art  for  respiratory  protection, 
however,  has  rapidly  advanced  since  that 
time  and  although  many  of  the  elements 
included  in  the  original  standard  retain  their 
relevance  and  importance,  other  elements 
have  been  develop>ed  and  more  efficient 
means  for  achieving  the  goals  of  an  effective 
respiratory  protection  program  have  been 
introduced  •  •  • 

There  are  two  issues  in  particular 
which  have  evolved  technologically 
since  the  current  OSHA  standards  were 
adopted:  Assignment  of  protection 
factors  or  maximum  use  concentrations 
for  particular  models  or  types  of 
respirators:  and  the  development  of  fit 
testing  procedures. 

With  respect  to  assigned  protectiorr 
factors.  OSHA  has  decided  not  to 
establish  its  own  set  of  numbers  but 
instead  to  defer  to  NIOSH  in  setting 
assigned  protection  factors  for  the 
various  respirator  classes.  NIOSH  will 
be  developing  assigned  protection 
factors  as  part  of  its  revised  respirator 
certification  standard,  42  CFR  Part  84. 
Since  NIOSH  may  not  publish  42  CFR 
Part  84  before  this  OSHA  respirator 
standard  revision  is  finalized.  OSHA 
will  in  the  interim  enforce  the  assigned 
protection  factors  listed  in  the  NIOSH 
Respirator  Decision  Logic  (RDL).  The 
concept  of  protection  factors  and  the 


decision  to  defer  to  NIOSH  are 
discussed  in  more  detail  in  a  later 
section  of  this  preamble. 

Fit  testing,  the  other  area  in  which 
considerable  advances  have  been  made 
since  the  promulgation  of  OSHA's 
current  standard,  also  varies  among  the 
substance-specific  standards.  The  cotton 
dust  standard  (29  CFR  1910.1043) 
requires  that  the  respirator  used  exhibit 
minimum  facepiece  leakage  and  be 
fitted  properly.  The  coke  oven 
emissions  standard  (29  CFR  1910.1029) 
requires  annual  quantitative  fit  testing, 
but  has  no  protocol  for  fit  testing.  The 
lead  standard  (29  CFR  1910.1025) 
requires  either  qualitative  or 
quantitative  fit  testing  every  six  months 
and  contains  specific  qualitative  fit  test 
protocols  to  be  followed.  Although  the 
current  respiratory  protection  standard 
refers  to  the  necessity  for  proper  fit. 
there  are  no  procedures  to  follow  or 
specific  indications  of  how  fit  factors 
are  to  be  taken  into  account  in  the 
assignment  of  respirators. 

There  are  two  types  of  fit  testing  that 
can  be  used  for  tight  fitting  facepiece 
respirators  that  rely  on  a  facepiece-to- 
face  seal  to  perform  adequately. 
Qualitative  fit  testing  involves  the 
introduction  of  a  test  agent  into  the 
breathing  zone  of  the  respirator  wearer 
which  can  be  detected  by  its  irritant 
properties,  taste,  or  smell.  If  the  wearer 
detects  the  characteristic  effect  of  the 
test  agent  used,  it  indicates  that  the 
resfpirator  is  leaking  and  does  not  fit 
properly,  and  thus  a  different  respirator 
is  needed  to  protect  that  employee. 
Quantitative  fit  testing  involves  the 
generation  of  a  known  concentration  of 
a  test  agent  outside  the  facepiece.  and  a 
measiuement  of  the  concentration 
within  the  facepiece  of  the  respirator. 
The  ratio  of  these  concentrations  yields 
a  number  which  indicates  the  protective 
capability  of  the  device.  This  approach 
does  not  involve  the  subjective  response 
of  the  wearer  as  does  the  qualitative  fit 
test. 

OSHA  began  including  requirements 
for  the  use  of  quantitative  fit  testing  in 
substance-specific  standards  starting  in 
1976  with  the  coke  oven  emissions 
standard.  However,  no  procedures  were 
provided.  In  the  lead  standard,  OSHA 
conducted  a  separate  rulemaking 
proceeding  to  address  the 
appropriateness  of  QLFT.  It  was 
determined  at  that  time  that  qualitative 
fit  testing  can  be  appropriate,  but  only 
under  certain  conditions.  It  was  found, 
for  example,  that  such  fit  testing  can 
provide  a  reasonable  degree  of 
reliability  only  when  specified  protocols 
are  followed.  Thus  the  lead  standard 
was  revised  to  permit  qualitative  fit 
testing  as  well  as  quantitative  fit  testing 


to  protect  employees  in  atmospheres  no 
greater  than  ten  times  the  permissible 
exposure  limit  for  lead,  when  exposed 
employees  are  wearing  half  mask 
negative  pressure  air-purifying 
respirators. 

The  overall  problems  with  respect  to 
QLFT  protocols  that  came  to  the  surface 
in  the  lead  standard  revisions,  plus  the 
fact  that  there  was  no  specified  QNFT 
protocol,  made  it  apparent  that  these 
subjects  needed  to  be  addressed  in  the 
overall  respiratory  protection  standard. 
Proper  fit  is  so  essential  to  maximizing 
functioning  of  respirators  that  OSHA 
must  include  in  its  requirements  the 
latest  findings  of  respirator  research  on 
means  to  assess  and  assure  such  fit. 

In  assessing  the  need  to  revise 
§  1910.134,  OSHA  reviewed  the 
Agency's  enforcement  statistics  related 
to  this  standard  for  a  period  of  about  ten 
years,  from  1972  to  1982  (9).  This 
standard  is  one  of  the  most  frequently 
cited  heahh  standards,  which  indicates 
both  a  lack  of  understanding  as  to  what 
is  required  for  compliance,  and  a  lack  of 
awareness  as  to  the  importance  of 
establishing  and  implementing  a 
comprehensive  respiratory  protection 
program.  During  the  period  reviewed, 
there  were  22,662  violations  of  the 
standard  recorded,  of  which  8,406  were 
serious  violations  (37%).  Some  3.648  of 
the  violations  were  for  not  establishing 
a  program  (1.752  of  these  were  serious 
because  overexposure  to  hazardous 
substances  were  involved).  Other 
commonly  cited  provisions  include 
development  of  standard  operating 
procediu-es;  training  and  fit  testing; 
cleaning  and  disinfection  of  equipment; 
storage  of  equipment;  and  use  of 
approved  respirators. 

Compliance  should  be  enhanced  by 
the  provisions  of  the  proposed  standard. 
In  those  areas  which  are  frequently 
cited,  the  new  proposal  provides 
additional  guidance  for  employers  to 
help  ensure  that  they  are  aware  of  what 
is  required  to  comply,  and  thus  protect 
their  employees  adequately.  OSHA 
expects  that  these  revisions  will 
improve  the  level  of  protection  provided 
by  the  current  standard:  nothing  in 
these  revisions  is  intended  to  decrease 
protection  provided  under  the  current 
standard. 

To  siunmarize  OSHA's  position,  the 
Agency  has  determined  that 
promulgating  a  revised  respiratory 
protection  standard  is  necessary  to 
ensure  that  employees  wearing 
respirators  in  the  workplace  are  doing 
so  imder  conditions  which  adequately 
protect  their  health.  This  determination 
by  OSHA  is  supported  by  the  public  in 
responses  to  the  ANPR  published  by  th'^ 
Agency.  It  is  also  necessitated  by 
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changes  in  respiratory  protection 
methodology  and  subsequent  revisions 
to  the  consensus  standards  upon  which 
the  current  standard  is  based,  thus 
making  the  current  standard  outdated. 
The  determination  of  the  need  for  the 
standard  is  also  supported  by  OSHA's 
experiences  in  promulgating  substance- 
specific  standards  with  respiratory 
protection  provisions  in  them,  and  in 
the  Agency's  enforcement  experiences 
with  the  current  standard. 

Based  on  an  evaluation  of  these 
considerations,  OSHA  has  prepared  this 
proposed  standard  and  is  hereby 
initiating  the  public  rulemaking  process. 

C.  Recognition  of  the  Need  for  a 
Standard  by  Other  Groups 

The  need  for  standardization  in  this 
area,  particularly  for  consistent 
guidance  and  controlled  practices,  can 
also  be  demonstrated  by  the  number  and 
extent  of  voluntary  standards  that  have 
been  adopted,  as  well  as  by  the 
existence  of  standards  at  all  levels  of 
government. 

As  has  already  been  discussed,  the 
primary  voluntary  consensus  standard 
in  this  area  was  that  developed  by  the 
American  National  Standards  Institute 
as  ANSI  Z88.2-1980,  entitled  "Practices 
for  Respiratory  Protection"  (Ex.  10). 
Tliis  standard  was  an  updated  version  of 
the  1969  ANSI  standard  which  was  used 
a$  the  primary  basis  of  OSHA's  current 
standard,  §  1910.134.  Following  are 
some  of  the  1980  ANSI  standard 
changes: 

•  Oxygen  deficiency  is  more 
thoroughly  discussed. 

•  Quantitative  fit  testing  is  now 
included  and  described. 

•  Qualitative  fit  testing  is  more  fully 
described. 

•  The  concept  of  protection  factors  is 
introduced  and  protection  factors  are 
assigned. 

ANSI  has  also  developed  a  new 
standard  on  physical  qualifications  for 
rospirator  use  (ANSI  Z88.6-1984)  (Ex. 
38-10). 

The  OSHA  standard,  based  on  the 
outdated  1969  ANSI  standard,  does  not 
address  these  topics.  The  ANSI 
revisions  reinforce  OSHA's  decision  to 
revise  its  standard  to  address  the  same 
and  other  issues. 

Other  countries  also  recognized  the 
need  for  standards  governing  the  use  of 
respirators.  Of  particular  note.is  the 
consensus  standard  recently  developed 
by  the  Canadian  Standards  Association 
(Z94.4-M1982,  Selection,  Care  and  Use 
of  Respirators)  (10).  This  document  is  a 
comprehensive  treatment  of  the  subject 
and,  similar  to  OSHA's  proposed 
standard,  its  emphasis  is  on  the 
establishment  and  implementation  of  a 


comprehensive  respiratory  protection 
program.  As  stated  in  the  preface  to  that 
standard: 

The  primary  aim  of  this  Standard  is  to  give 
detailed  instruction  in  the  selection  of  the 
proper  respirator  and  its  use  and 
maintenance.  The  emphasis  is  on  the 
implementation  of  a  respiratory  protection 
program  developed  in  a  logical  progression  of 
steps  beginning  with: 

(a)  A  very  clear  definition  of  the  hazards 
that  will  be  encountered  and  the  degree  of 
protection  required; 

(b)  The  selection  and  fitting  of  the 
respirator; 

(c)  The  required  training  in  the  correct  use 
and  care  of  the  respirator;  and 

(d)  The  implementation  of  a  maintenance 
program  that  will  ensure  that  a  high  level  of 
respiratory  protection  is  maintained. 

The  Canadian  consensus  standard 
deals  with  several  areas  in  more  detail 
than  OSHA's  current  standard,  and 
some  of  the  language  used  has  been 
incorporated  into  this  proposed 
standard,  particularly  in  the  areas  of 
training  and  program  evaluation. 

Documents  developed  by  U.S.    . 
military  organizations  also  indicate  the 
need  for  comprehensive  respiratory 
protection  programs.  A  military 
standard  entitled  "Respiratory 
Protection  Program"  (TB  MED  223/ 
AFOSH  STD  161-1/DLAM  1000.2)  has 
been  developed  for  the  use  of  the  Air 
Force,  Army,  and  the  Defense  Logistics 
Agency  (15).  This  document  is  similar 
to  OSHA's  current  standard 
{§  1910.134),  but  includes  sections 
which  expand  upon  the  requirements  of 
that  standard  and  provide  additional 
guidance  in  critical  areas.  The  military 
standard  provides  considerable 
direction  on  the  selection  of  respirators, 
including  the  protection  factor  concept, 
that  is  not  included  in  OSHA's  current 
standard.  It  also  provides  additional 
information  on  fit  testing  and  training. 
OSHA's  proposed  standard  similarly 
recognizes  the  deficiencies  of 
§  1910.134.  and  provides  additional 
guidance  to  employers  in  these  same 
areas  as  well  as  others. 

It  can  be  seen  from  this  brief 
discussion  that  there  is  widespread 
agreement  among  safety  and  health 
professionals  that  adequate  respiratory 
protection  cannot  be  provided  in  the 
absence  of  specific  procedures.  The 
range  of  equipment  choices  available, 
the  diversity  of  hazards  against  which 
they  are  to  protect,  the  differences  in 
work  situations,  and  other  variables 
increase  the  complexity  of  the  decision 
making  process  in  terms  of  selecting  the 
appropriate  respirators,  and  ensuring 
they  fit,  are  worn  properly,  and  are 
maintained  as  necessary.  OSHA 
proposes  to  revise  its  current  standard 
to  ensure  that  appropriate  procedures 


are  implemented  by  employers,  and 
thus  increase  the  probability  that 
protection  to  the  extent  technologically 
feasible  for  respirators  will  be  provided 
for  employees. 

V.  Certification/Approval  Procedures 

Section  1910.134  requires  that  only 
those  respirators  approved  jointly  by 
NIOSH  and  MSHA  be  used  by  the 
employer  when  they  exist.  The  current 
respirator  testing  and  approval 
regulation.  30  CFR  11.  which  authorized 
the  Bureau  of  Mines  (BM)  and  NIOSH 
to  jointly  approve  respiratory  protection 
devices  was  promulgated  on  March  25. 
1972  at  37  FR  6244.  On  November  5. 
1974  the  Mine  Enforcement  Safety 
Administration  (MESA)  joined  NIOSH 
in  jointly  approving  respirators. 
Following  the  transfer  of  MESA  to  the 
Department  of  Labor,  where  it  became 
the  Mine  Safety  and  Health 
Administration  (MSHA),  authoritv  was 
transferred  on  March  24, 1978  to  MSHA 
for  joint  approval  with  NIOSH  of 
respirators.  Most  of  the  BM  respiratory 
testing  methods,  while  developed  in  the 
1950s  or  earlier,  were  changed  in  the 
1970's  to  reflect  changes  in  testing 
technology. 

NIOSH  initiated  revision  of  30  CFR  1 1 
in  1980.  A  public  meeting  was  held  in 
July  1980  to  address  the  certification 
program.  On  August  27,  1987,  NIOSH 
published  a  notice  of  proposed 
rulemaking  (52  FR  32402)  which  would 
allow  NIOSH  to  certify  respirators  under 
the  new  42  CFR  Part  84  regulations, 
replacing  the  current  joint  NIOSH/ 
MSHA  30  CFR  11  certification 
regulations.  The  proposed  NIOSH 
certification  regulations  contained  now 
and  revised  requirements  for  testing  and 
certification  of  respirators,  and  includod 
a  set  of  minimum  assigned  protection 
factors  for  various  classes  of  respirators. 
Public  hearings  on  the  first  draft  NIOSH 
proposal  were  held  in  January,  1988.  On 
the  basis  of  the  comments  received. 
NIOSH  is  preparing  a  revised  propo.sal 
for  further  public  comment. 

Numerous  commenters  to  the  ANPR 
addressed  the  issue  of  NIOSH  respirator 
certification  (Ex.  15-11,  15-27A,  1.5-58. 
15-14.  15-43,  15-50)  and  most  agreed 
that  the  certification  program  should  bn 
improved.  Some  suggested  that  OSHA 
assume  the  function  of  certification  of 
respirators.  OSHA  believes  it  is 
advisable  not  to  undertake  operation  of 
the  certification  program  currently 
operated  by  NIOSH  and  MSHA.  OSHA 
has  neither  the  expertise  nor  equipment 
to  perform  respirator  performance 
testing.  OSHA  intends  that  information 
generated  in  this  proceeding  will  be 
made  available  to  NIOSH  to  use  in  its 
revision  of  its  respirator  certification 
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standards,  and  that  NIOSH  will  make  its 
rulemaking  record  available  to  OSHA. 
OSHA  believes  that,  for  the  present,  the 
best  course  is  to  continue  to  require 
NIOSH  respirator  certification  as  it  has 
in  the  past. 

VI.  Summary  of  the  Preliminary 
Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis  and 
Environmental  Impact  Assessment 

Introduction 

Executive  Order  12866  requires  that  a 
regulatory  impact  assessment  be 
conducted  for  any  rule  having  an  annual 
effect  on  theeconomy  of  $100  million 
or  more,  or  adversely  affecting  in  a 
material  way  the  economy,  sector  of  the 
economy,  productivity,  competition, 
jobs,  or  state,  local  or  tribal 
governments.  In  addition,  the 
Regulatory  Flexibihty  Act  of  1980  (Pub. 
L.  96-353.  94  Stat.  1164  (5  U.S.C.  601 
et  seq.))  requires  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  determine  whether  a 
proposed  regulation  will  have  a 
significant  econolnic  impact  on  a 
substantial  number  of  small  entities, 
and  the  National  Environmental  Pohcv 
(NEPAJ  of  1969  (42  U.S.C.  4321.  et  seq.) 
requires  the  agency  to  assess  the 
enviromnental  consequences  of 
regulatory  actions. 

In  order  to  properly  assess  potential 
impacts,  in  1988  OSHA  prepared  a 
Preliminary  Regulatory  Impact  and 
Regulatory  FlexibiUty  Analysis  (PRIA) 
for  the  proposed  revisions  to  the 
respiratory  protection  standard.  This 
analysis  includes  a  profile  of  the 
affected  industries,  the  estimated 
number  of  workers  who  wear 
respirators,  and  the  nonregulatory 
alternatives,  technological  feasibility, 
costs,  benefits,  and  an  overall  economic 
impact  of  the  proposed  standard.  The 
PRJA  is  available  in  the  OSHA  Docket 
Office.  OSHA  believes  the  basic  data 
and  conclusions  are  still  correct. 
inflation  has  increased  costs  but  has 
generally  increased  profits  and  sales  in 
reasonably  similar  proportions.  This 
assessment  is  largely  based  upon  the 
conclusions  of  the  PRIA;  cost  numbers 
have  been  adjusted  for  inflation. 

Data  Sources 

The  primary  sources  of  information 
used  for  this  impact  analysis  are  a  report 
by  Centaur  Associates.  Inc.  entitled. 
"Preliminary  Regulatory  Impact 
Analysis  of  Alternative  Respiratory 
Protection  Standards"  and  a  report  by 
Centaur  Associates.  Inc.  entitled, 
"Compliance  Cost  Analysis:  Current  and 
Proposed  Respiratory  Protection 
Standards",  available  in  the  docket. 


Most  of  the  information  contained  in 
this  report  was  collected  from  an  in- 
depth  sample  survey  of  the  current  work 
practices  in  2,300  manufacturing  plants 
in  which  respirators  are  used.  The 
results  from  the  manufacturing  sector 
were  extrapolated  to  norunanufacturing 
plants  and  construction  firms. 

A  third  source  of  data  are  the 
comments  received  by  OSHA  in 
response  to  the  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR).  OSHA 
welcomes  additional  comments  and  all 
information  supplied  will  be  carefully 
reviewed  and  evaluated  for 
incorporation  into  the  Regulator}' 
Impact  Analysis  (RIA)  that  will 
accompany  the  final  rule. 

Industries  and  Employees  Affected 

The  data  currently  available  to  OSHA 
indicate  that  the  proposed  standard 
would  affect  approximately  3.6  million 
employees  of  whom  1.6  million  are 
employed  in  the  manufacturing  sector. 
1.5  million  are  employed  in  the 
nonmanufacturing  sector,  and  0.5 
million  are  employed  in  the 
construction  sector.  Of  the  3.0  million 
employees  who  wear  respirators  for 
routine  or  occasional  work.  1.1  million 
use  respirators  routinely  and  1.9  million 
use  respirators  occasionally.  About 
600,000  employees  wear  respirators  for 
both  routine  and  emergency  use.  Of 
these  600,000  employees,  approximately 
150,000  wear  respirators  only  for 
emergencies.  Respirators  are  used 
routinely  or  occasionally  in  about 
606,200  establishments  of  which 
123.200  are  manufacturing  plants, 
360,100  are  nonmanufacturing  plants, 
and  122.900  are  construction  sites. 
Respirators  are  also  used  only  for 
emergencies  in  another  51.800 
estabUshments.  of  which  15.200  are 
manufacturing  plants.  27,300  are 
nonmanufacturing  plants,  and  9,300  are 
construction  sites.  Each  general  industry 
and  construction  sector  would  be 
affected  by  this  proposed  standard 
because  respirators  are  used  in  many 
different  woik  activities  in  each  of  these 
sectors. 

Nonregulatory  Environment 

In  general,  worker  compensation 
systems  designed  to  compensate 
employees  for  occupationally  related 
illnesses  have  not  had  a  significant 
impact  upon  the  incidence  of  long-term 
chronic  occupational  illnesses.  One 
reason  is  that  it  is  extremely  difficult  to 
determine  the  cause  of  illness  at  the 
time  the  disease  is  diagnosed.  The  long 
latency  period  between  the  exposure 
and  the  onset  of  disease,  and  the 
mobihty  of  employees  among 
occupations  and  fknis  combine  to  make 


it  difficult  to  establish  a  direct  causal 
relationship  between  an  occupational 
exposure  and  the  resultant  illness.  The 
absence  of  a  readdy  observable  cause 
and  effect  relationship  provides  a 
disincentive  for  some  firms  to  establish 
appropriate  safety  and  health  measures. 
In  addition,  the  lack  of  information 
regarding  health  risks,  inadequate 
training,  or  a  misunderstanding  of  the 
function  of  a  respirator  may  lead  to 
employee  exposure  to  harmful  levels  of 
hazardous  substances.  Thus,  the 
nonregulatory  environment  does  not 
guarantee  employee  safety  because  the 
economic  incentives  are  absent, 
employees  are  improperly  trained  in 
respirator  use,  and  employees  do  not 
have  sufficient  information  on  the 
resultant  benefits  of  respirator  use. 

Technological  Feasibility 

The  proposed  respirator  standard 
does  not  require  the  use  of  large-scale 
capital  equipment.  All  of  the  provisions 
involve  equipment,  evaluations,  and 
work  practices  that  are  widely  used. 
Thus,  on  the  basis  of  the  information 
currently  available,  the  proposed 
standard  has  been  found  to  be 
technologically  feasible.  Additional 
information  that  is  submitted  will  be 
carefully  evaluated  by  OSHA  before 
issuing  the  fmal  rule. 

Summary  of  Cost 

OSHA  derived  its  cost  estimates  by 
first  examining  the  cost  of  coming  into 
compliance  with  both  the  existing  and 
proposed  standards,  using  current  work 
practices  as  its  baseline.  This  estimate 
does  not  include  the  cost  of  purchasing 
the  respirators;  it  includes  onlyllie  cost 
of  all  the  other  activities  required  by  the 
existing  and  proposed  respiratory 
protection  programs.  The  requirement  to 
wear  respirators  comes  from  other 
standards  or  specific  conditions — not 
from  this  standard.  Consequently, 
respirator  purchase  has  been  cosled  in 
other  standards  which  require  their  use. 
This  standard  requires  iniprovernents  in 
the  respirator  program  when  v  '■nr 
standards  require  their  use  and  tliis 
analysis  costs  these  additional  program 
requirements. 

OSHA  estimates  that  the  total 
annualized  incremental  cost  of  the 
proposed  revisions  to  the  respirator 
standard  are  $106.8  million.  As  shown 
in  Table  A,  approximately  half  of  this 
cost  ($55.6)  is  estimated  to  fall  on  the 
nonmanufacturing  sector,  with  the 
remainder  in  manufacturing  (538. 2)  and 
construction  ($13.1).  The  largest 
incremental  cost  is  attributable  to 
enhanced  roquirrmeuts  for  qualitative 
fit  testing  ($56.5  milhon).  Other 
enhanced  roquiremects  im:lude 


provisions  dealing  with  disposable 
respirator  practices  ($16.7  million), 
respirator  facepiece  selection  ($15.2 
million),  employee  training  ($14.4 
million)  and  respirator  use  in  IDLH 
atmospheres  ($10.4  miUion). 

In  reviewing  the  original  standard, 
some  provisions  were  considered  to 
impose  costs  on  employers  without 
providing  safety,  and  have  been 
modified.  Cost  savings  would  be 


derived  from  modified  requirements 
regarding  air  quality  in  atmosphere- 
supplying  respirators  ($8  million)  and 
eyeglass  mounts  ($0.4  million).  These 
estimates  are  conservative,  as  they  do 
not  factor  in  savings  to  employers 
already  in  compliance  with  existing 
provisions. 

While  the  proposed  standard  clarifies 
a  number  of  existing  requirements, 
several  of  them  were  judged  in  the  PRIA 


not  to  actually  impose  a  new  burden  on 
employers.  However,  the  respirator 
survey  found  significant  noncompliance 
with  several  provisions  of  the  existing 
standard,  and  by  extension,  the 
proposed  standard.  Costs  relating  to 
compliance  with  these  provisions  is 
discussed  in  depth  in  the  PRIA. 


{ 


Table  A.— Annualized  Costs  of  Proposed  Revisions  to  Respirator  Standard  (Millions  $1992) 


Provision 


Medical 

Qualitative  Fit  Testing  (with  protocols)  

Employee  Training 

Program  Administrator  Training 

Written  Procedures "" 

Program  Administration  and  Respirator  Maintenance 

Storage 

Eyeglass  Mounts 

Poor  Warning  Properties  

Respirator  Use  in  IDLH  2  Atmospheres  .."!.""..".!!.."! 

Air  Quality  in  Atmosphere-Supplying  Respirators 

Disposable  Respirator  Practices 

Respirator  Facepiece  Selection """ 


Sector 


Manufactur- 
ing 


Total 


SO.O 
17.3 
5.7 
0.0 
0.0 
0.0 
0.0 

-0.2 
0.0 
6.6 

-A2 
9.4 
3.6 


Nonmanufacturing 


38.2 


SO.O 

33.0 
6.6 
0.0 
0.0 
0.0 
0.0 

-0.1 
0.0 
3.2 

-3.1 
5.6 

10.4 


Construc- 
tion 


55.6 


'^&Sfy'rS^o"lff2nXlS.'"^  '''"'"^''  ""^^  "^  '^  "^  ^''"'^  ^'  '°  ^°"'^*"9- 
Source;  U.S.  Department  of  Latxjr,  OSHA,  Office  of  Regulatory  Analysis. 


SO.O 
8.1 
2.1 
0.0 
0.0 
0.0 
0.0 

-0.0 
0.0 
0.7 

-0.7 
1.7 
1.2 


Total 


13.1 


SO.O 

58.5 

14.4 

0.0 

0.0 

0.0 

0.0 

-0.4 

0.0 

10.4 

-8.0 

16.7 

152 


106.8 


Benefits 

The  proper  use  of  a  respirator  when 
augmented  by  an  appropriate 
respiratory  protection  program  can 
prevent  fatalities  and  illnesses  from 
both  acute  and  chronic  exposures  to 
hazardous  substances.  Based  on  data 
found  in  the  OSHA  Integrated 
Management  Information  System  (IMIS), 
OSHA  determined  that  there  is  an 
annual  average  of  66,500  illnesses  that 
are  due  to  acute  exposures  to  airborne 
hazardous  substances.  OSHA  estimated 
that  compliance  with  the  existing 
standard  could  have  prevented  about  20 
percent  of  these  incidents,  and  that  the 
proposed  revisions  to  the  existing 
standard  could  prevent  an  additional  5 
to  10  percent.  Thus,  full  compliance 
with  proposed  revisions  to  the  existing 
standard  could  prevent  between  3,325 
and  6,650  illnesses  due  to  acute 
exposures  annually. 

In  addition,  using  an  Office  of 
Technology  Assessment  estimate  that  5 
percent  of  all  cancers  are  occupationally 
related,  OSHA  estimated  that  there  are 
annually  between  9,085  and  15.660  new 
cancer  cases,  between  6,850  and  11,000 
cancer  deaths,  due  to  chronic  exposures 
to  occupational  airborne  carcinogens.  In 
ad^tion,  airborne  exposure  to 


hazardous  substances  such  as  silica  are 
estimated  to  account  for  another  4,200 
chronic  illnesses  annually.  OSHA 
anticipates  that  full  compliance  with  the 
existing  standard  would  prevent  about 
10  percent  of  these  cases,  and  that 
proposed  revisions  to  the  existing 
standard  would  prevent  an  additional 
2.5  to  5  percent.  Thus,  after  a  period  of 
time,  between  227  and  783  new  cancer 
cases,  between  171  and  550  cancer 
fatalities,  and  between  105  and  210 
chronic  illnesses  could  be  prevented 
each  year  by  full  compliance  with  the 
proposed  revisions  to  the  respirator 
standard. 

OSHA  requests  public  comment  on 
these  benefits  estimates  in  general  and 
the  methodology  used  in  making  them. 
The  agency  requests  comment  on  how 
much  an  effective  respiratory  protection 
program,  as  proposed,  would  reduce  the 
level  of  occupational  illness  currently 
found.  In  addition,  information  and  data 
are  requested  on  current  respirator  use 
patterns  as  related  to  exposure  (i.e. 
percentage  of  respirator  users  with 
potential  exposures  at  levels  up  to  10 
times  the  PEL;  50  times  the  PEL,  etc.) 
and  any  anticipated  impact  this 
proposed  standard  would  have  on 
respirator  use. 


Economic  Impact  and  Feasibility 

In  assessing  the  econornic  feasibility 
of  the  respirator  standard,  the  Agency 
examined  the  costs  of  compliance  of  the 
standard,  in  relation  to  sales  and  profits 
in  affected  industries.  This  analysis  was 
based  on  data  in  the  1986  Centaur  report 
for  manufacturing,  and  on  industry 
profile  information  from  OSHA's  1983 
PPE  survey  and  1992  Dun  and 
Bradstrect  financial  data. 

OSHA  assessed  the  potential 
economic  impacts  and  has  preliminarily 
determined  that  the  standard  is 
economically  feasible  for  each  of  the 
major  industry  groups  that  will  be 
affected.  OSHA  conducted  its  analysis 
at  the  two-digit  SIC  level.  This  has'been 
OSHA's  procedure  for  doing  regulatorv 
impact  analyses  for  other  proposed 
standards.  OSHA  preliminarily 
concludes  that  this  is  reflective  of  the 
actual  impact  on  the  average  firm  within 
each  subscctor.  It  does  not  appear  that 
the  affected  groups  will  experience 
significant  adverse  economic  impact  as 
a  result  of  the  standard.  However,  if  anv 
interested  person  has  information  to 
show  that  the  analysis  at  the  two-digit 
level  is  not  representative  of  the 
potential  economic  impact  of  the 
proposal,  OSHA  requests  the  following 


58894  Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15.  1994  /  Proposed  Rules  58895 


information:  reasons  why  the 
preliminary  regulatory  impact  analysis 
is  not  reflective  of  the  actual  anticipated 
costs  in  any  particular  sector;  specific 
information  as  to  why  the  analysis  at  the 
two-digit  level  fails  to  adequately 
represent  the  economic  impact;  and 
specific  information  to  help  OSHA  to 
better  predict  the  impact  on  the  sector 
in  question.  Such  information  should  be 
included  in  the  comments  on  the 
proposal. 


As  indicated  in  Table  B,  OSHA 
estimates  that  for  all  affected  industries, 
incremental  costs  of  compliance  would 
amount  to  less  than  0.1  percent  of  sales, 
meaning  that  less  than  a  0.1  percent 
increase  in  prices  would  be  necessary  to 
cover  these  costs.  At  this  level, 
businesses  should  have  no  trouble 
passing  these  costs  onto  consumers,  as 
it  is  unlikely  consumers  would  notice 
the  difference,  in  the  face  of  other 
market  fluctuations.  Even  if  this  were 


somehow  not  possible,  in  the  worst 
case,  any  reduction  in  profits  would  be 
less  than  1%  in  any  industry.  For  these 
reasons,  the  Agency  anticipates  the 
standard  should  be  economically 
feasible  in  all  industries.        < 

The  Agency  invites  comment  by  any 
industries  that  anticipate  problems  with 
economic  feasibility  in  complying  with 
these  revisions  to  the  respirator 
standard. 


Table  B.— Cost  of  Revisions  to  Respirator  Standard  as  a  Percentage  of  Sales  and  Profits 


SiC 


07  

08 

13  

15.16.17 
22  

24  

25  _ 

26  

28  

29  _ 

30  

32  ......... 

33  

34  

35  

36  

37  

38  

39 

41    

42  

48' 

49  „ 

50 

51   

52  

55  ......... 

75  

76  


Industry 


Agricultural  Services « 

Forestry „ 

CM  &  Gas  Extraction 

Construction 

Textile  Mill  Products 

ljjmt)er  &  Wood  Products 

Furniture  &  Fixtures 

Paper  &  Allied  Products  

Chemicals  &  Allied  Products 

Petroleum  Refining 

Fiubber  &  ^isc.  Plastic  Products 

Stone,  Clay,  Glass  &  Concrete  

Primary  Metal  Industries 

Fatxicated  Metal  Products  „.. 

Machinery  (Except  Electrical) 

Electrical  &  Electronic  Equipment  

Transportation  Equipment 

Measuring  &  Controlling  Instruments  

Misc.  Manufacturing  Industries 

Passenger  Transportation  

Motor  Reight  

"kKnmunications 

Jtilities  

Durable  Wholesale  Trade 

Nondurable  Wholesale  Trade 

Hardware,  Garden,  Mobile  Home  Retail 

Auto  Dealers  &  Service  Stations 

Autorrwtive  Services 

Misc.  Repair 


Costs  per 

estat)lish- 

ment 


S73 
116 
117 
107 
2,409 
151 
325 
721 
627 
173 
253 
171 
1,120 
167 
264 
121 
653 

74 
142 
146 

81 
151 
792 
297 
115 
225 

61 

»      83 

110 


Sales  per  es- 
tablishment 


S3 16.434 

613.039' 

14.732,157 

895.587 

8.344.061 

3,152,807 

1.710,553 

3.359,030 

22.228.880 

2.235.435 

29.274.209 

144,936.193 

7,173,641 

6.805,024 

4,377,647 

17,509,789 

4,557,703 

7,397,676 

10.705,268 

1,350,813 

1 ,268,289 

16,162,621 

16.459.198 

2,497,626 

5,059,902 

994,229 

1 ,957.405 

394.881 

188.739 


Pre-tax 
profits  per 
establish- 
ment 


29.249 

73.941 

1.406.260 

42,998 

467.815 

186.290 

94,173 

196,804 

1.234.883 

169.352 

2,759,402 

7,246,699 

452,870 

436,597 

263,117 

919.731 

269.325 

508,126 

605,548 

63,449 

56,371 

2,816.217 

1.712.408 

126.143 

212.107 

45.694 

59,316 

28,719 

18,493 


Costs/ 

sales 

(percent) 


0.023 
.019 
.001 
.012 
.029 
.005 
.019 
.021 
.003 
.008 
.001 
.000 
.016 
.002 
.006 
.001 
.014 
.001 
.001 
.011 
.006 
.001 
.005 
.012 
.002 
.023 
.003 
.021 
.058 


Costs/ 

profits 

(percent) 


025 
.16 
.01 
.25 
.52 
.08 
.34 
.37 
.05 
.10 
.01 
.00 
.25 
.04 
.10 
.01 
.24 
.01 
.02 
.23 
.14 
.01 
.05 
24 
.05 
.49 
.10 
.29 
.59 


Source:  U.S.  Department  of  Labor.  OSHA,  Office  of  Regulatory  Analysis. 


Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  the  Assistant  Secretary 
preUminarily  determined  that  the 
proposed  standard  would  not  be  a 
significant  burden  upon  a  substantial 
number  of  small  entities.  There  may, 
however,  be  a  higher  cost  per  respirator- 
wearing-employee  for  some  small 
entities.  In  particular,  larger  plants  that 
have  in-house  testing  facilities  and  in- 
house  medical  facilities  would  be  able 
to  provide  the  necessary  services  at 
lower  unit  costs  than  could  smaller 
companies.  OSHA  is  soficiting 
information  on  this  issue,  and  any 
comments  received  will  be  carefully 
reviewed  and  evaluated  for 


incorporation  into  the  RIA  of  the  final 
rule. 

Environmental  Impact  Assessment — 
Finding  of  No  Significant  Impact 

The  proposed  rule  «uid  its  alternatives 
have  been  reviewed  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321.  et  seq.).  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500),  and  the  Department  of 
Labor's  (DOL's)  NEPA  Procedures  (29 
CFR  Part  11).  As  a  result  of  this  review, 
the  Assistant  Secretary  for  OSHA 
determined  that  the  proposed  rule  will 
have  no  significant  environmental 
impact. 


The  focus  of  the  proposed  standard  is 
on  reducing  risks  to  employees  who 
must  wear  respiratory  protection  in 
order  to  reduce  their  exposures  to 
hazardous  airborne  substances  when 
effective  engineering  controls  are  not 
feasible,  while  they  are  being  installed, 
or  during  emergencies.  The  proposed 
provisions  include  written  respiratory 
protection  programs  and  evaluation, 
medical  evaluation,  fit-testing 
procedures,  guidance  on  the 
maintenance,  care,  and  use  of 
respirators,  and  training.  The 
implementation  of  the  respirator 
program  would  remove  hazardous 
airborne  particulates  and  contaminants 
from  the  breathing  zone  of  the  worker 
and  not  from  the  general  ambieut 
atmosphere  in  the  work  environment.  In 


general,  the  procedures  and  apphcations 
of  the  proposed  provisions  do  not 
impact  on  air.  water  or  soil  quality, 
plant  or  animal  life,  the  use  of  land,  or 
other  aspects  of  the  environment  and 
therefore  are  not  anticipated  to  have  any 
significant  effect  on  the  environment. 

VII.  Summary  and  Explanation  of  the 
Proposed  Standard 

In  developing  the  proposed  standard, 
OSHA  received  and  analyzed  all  of  the 
regulations,  documents,  and  comments 
described  above,  as  well  as  other 
infonmation  the  Agency  has  obtained 
during  the  developmental  process.  This 
information  can  be  found  in  the  public 
record.  Docket  H-049.  The  material 
collected  and  reviewed  generally 
supports  OSHA's  finding  that  in  order 
to  ensure  adequate  respiratory 
protection,  employers  requiring 
omployees  to  wear  respirators  must 
develop  and  maintain  an  appropriate 
respiratory  protection  program. 

Setting  clear  protective  requirement^ 
for  selecting,  fitting,  using,  and 
maintaining  respiratory  protective 
devices  will  help  employers  to  provide 
the  appropriate  protection  for  their 
employees,  and  thus  reduce  their 
exposure  to  hazardous  chemicals. 

This  proposal  is  intended  to  replace 
OSHA's  current  respiratory  protection 
standard  for  general  industry.  29  CFR 
1910.134.  and  the  respiratory  protection 
provisions  in  the  OSHA  construction 
standards.  29  CFR  1926.  and  maritime 
standards.  29  CFR  1915-1918.  Although 
a  performance  standard  orientation  has 
been  adopted,  enforcement  experience 
with  the  current  standard  has  shown 
that  the  existing  requirements  do  not 
provide  sufficient  specific  information 
for  employers  to  comply,  particularly  in 
the  areas  of  respirator  selection,  medical 
surveallance,  and  fit  testing.  Therefore, 
this  proposal  is  designed  to  provide 
employers  with  a  clear  description  of 
the  appropriate  steps  to  follow  to 
establish  an  effective  respiratory 
protection  program. 

OSHA  recognizes  that  there  may  be 
differing  opinions  regarding  the 
particular  provisions  that  should  be 
included  in  such  a  comprehensive 
respiratory  protection  standard.  The 
Agency  is  hereby  soficiUng  information 
on  altamative  requirements  to  address 
the  problems  of  inadequate  or  improper 
respiratory  protection.  The  final 
standard  adopted  will  incorporate 
whatever  means  are  best  for  ensuring  an 
effective  respiratory  protection  program 
and  which  are  supported  by  the  public 
rulemaking  record.  The  proposed 
standard  continues  the  public 
rulemaking  process  by  presenting  the 
Agency's  assessment  of  the  best  method 


to  accomplish  the  development  and 
maintenance  of  a  respiratory  protection 
program  given  our  ciurent  state  of 
knowledge. 

The  following  sununary  and 
explanation  is  designed  to  clarify  the 
intent  of  the  proposed  provisions,  as 
well  as  to  identify  issues  OSHA  is  aware 
of  and  would  like  to  receive  comments 
on.  Comments  are  also  invited  on  other 
relevant  issues  which  are  not 
specifically  raised  in  this  discussion. 
All  such  comments  should  clearly 
identify  the  provision  of  the  standard  to 
which  they  apply,  as  well  as  the 
position  taken  on  that  provision.  It  is 
most  helpful,  and  makes  the  record 
more  accessible,  when  comments  are 
organized  in  the  same  order  that  the 
standard  is  written  and  are  indexed  to 
the  particular  provisions  of  the  standard 
to  which  they  refer.  It  should  also  be 
noted  that  on  technical  issues, 
substantiation  should  be  presented  as 
well  as  opinion  on  the  appropriateness 
of  a  particular  requirement.  Such 
substantiation  may  take  the  form  of 
anecdotal  evidence  of  experience, 
scientific  data,  etc.  Submission  of 
substantive  commments  helps  OSHA 
build  a  thorough  record  upon  which  to 
base  the  final  standard.  A  complete 
record  on  all  the  issues  will  help  ensure 
that  the  final  standard  is  appropriately 
drawn  to  address  the  issue  of  respiratory 
protection. 

(A)  Scope  and  Application 

The  existing  OSHA  respirator 
standard  contains  a  methods  of 
compliance  provision  (§  1910.134(a)(1)) 
which  establishes  a  hierarchy  of  control 
techniques  to  be  used  for  protecting 
employees  from  exposure  to  airborne 
contaminants,  with  engineering  controls 
to  be  implemented  first  and  respirators 
allowed  only  when  engineering  controls 
are  not  feasible  or  while  they  are  being 
instituted. 

This  provision  of  the  standard  is  not 
a  subject  of  this  rulemaking;  only  issues 
relevant  to  the  content  of  a  respirator 
use  program  are  to  be  addressed  at  this 
time.  OSHA  is  reviewing 
§  1910.134(a)(1)  and  similar  hierarchy  of 
controls  provisions  contained  in 
§  1910.1000  in  a  separate  rulemaking. 

In  the  prepublication  draft,  OSHA 
asked  whether  to  make  the  requirements 
for  a  respirator  program  apply  whenever 
the  employer  either  required  or 
permitted  the  use  of  respirators.  The 
requirement  that  the  program  be 
implemented  whenever  employees  were 
permitted  to  wear  respirators  on  their 
own  was  criticized  by  commenters  (Ex. 
36-11,  36-13.  36-38.  36-44,  36-47,  36- 
48,  36-51  A)  who  fch  that  this  provision 
was  inappropriate  and  would  serve  to 


discourage  permission  to  use  respirators 
voluntarily  and  thus,  in  some  situations, 
could  lessen  workplace  protection. 
Upon  consideration  of  these  comments. 
OSHA  is  now  proposing  to  retain  the 
wording  in  paragraph  (a)(2)  of  the 
current  standard  which  requires  that 
respirators  be  provided  when  such 
equipment  is  necessary  to  protect  the 
health  of  the  employee. 

Paragraph  (a)(2)  actually  addresses 
two  issues — (1)  when  respirators  are 
required  to  be  used  and  (2)  that  of  the 
need  to  implement  a  full  respirators- 
protection  program.  Regarding  when 
respirators  are  required  to  be  used. 
OSHA  interprets  paragraph  (a)(2)  as 
clearly  requiring  their  use  in  the 
absence  of  engineering  controls 
whenever  employee  exposures  would 
exceed  an  OSHA  permissible  exposure 
limit  (PEL)  or  warrant  a  5(a)(1)  citation 
under  the  OSH  Act.  Under  these 
conditions,  the  proposal  would  require 
respirators  to  be  provided  by  the 
employer  and  a  respiratory  protection 
program  that  meets  the  full 
requirements  of  the  respirator  standard 
to  be  implemented.  This  interpretation 
continues  OSHA's  existing  compliance 
pohcy  covering  the  required  use  of 
respirators. 

A  respiratorj-  protection  program 
complying  with  the  full  provisions  of 
this  proposal  would  be  required 
whenever  an  employer  requires  any 
employee  to  wear  a  respirator, 
regardless  of  the  exposure  level  and 
whether  the  substance  is  regulated.  The 
use  of  a  respirator  in  itself  could 
constitute  a  hazard  and  improper  use  of 
a  respirator  can  also  increase  the 
exposure  hazards  and  in  some  cases  can 
make  the  exposures  more  dangerous 
than  if  the  respirator  had  not  been  used 
in  the  first  place. 

However,  OSHA  requests  comments 
on  whether  the  respirator  program, 
when  required  by  the  employer  in  the 
absence  of  a  regulatory  requirement  of 
another  standard,  could  be  modified  for 
certain  respirator  types,  ises,  or 
conditions,  to  still  provide  the  needed 
protection.  Comments  with  supporting 
data  are  requested  on  what  specific 
provisions  of  the  proposal  could  be 
reduced  or  eliminated  in  this  case  based 
on  respirator  type  or  environmental  or 
workplace  conditions,  and  under  what 
specific  circumstances  the  required 
provisions  could  be  changed. 

If  a  respirator  is  used  by  an  employee 
but  its  use  is  not  required  by  OSHA 
standards  or  statute,  or  by  the  employer 
which  is  known  as  a  voluntary 
respirator  use  situation,  then  the 
requirements  of  the  proposed  standard 
although  recommended,  are  not 
proposed  to  be  mandator}'. 
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OSHA  is  also  seeking  comment  on  the 
appropriateness  of  the  scope  of  the 
respirator  standard,  and  on  whether  the 
scope  of  the  standard  should  go  beyond 
required  respirator  use  to  include 
voluntary  respirator  use  situations  as 
well. 

OSHA  requests  comments  on  whether 
there  are  certain  low  risk  respirator  use 
situations  which  could  justify  the 
reduction  or  elimination  of  certain 
provisions  in  the  mandatory  respirator 
program  in  order  to  provide  additional 
compliance  flexibility.  How  such  lower 
risk  situations  could  be  deHned,  and 
which  provisions  could  be  modified  or 
eliminated  should  be  listed  along  with 
a  discussion  of  how  changing  the 
provisions  would  effect  potential  risks 
of  respirator  use. 

The  proposal  contains  a  threshold  of 
five  hours  of  respirator  wear  in  any 
work  week  before  a  medical  evaluation 
must  be  obtained.  Is  a  five  hour 
threshold  appropriate,  or  should  it  be 
larger,  and  if  so,  what  specific  situations 
would  serve  to  justify  a  larger  time 
threshold?  Should  there  be  any  time 
limit,  or  should  any  respirator  use 
trigger  medical  provisions? 

(B)  Definitions 

The  proposed  standard  includes  a 
number  of  definitions  which  are  unique, 
and  which  should  be  consulted  to 
properly  understand  the  standard.  The 
current  respiratory  protection  standard 
has  no  definitions,  which  may  have 
contributed  to  misunderstandings  in 
knowing  how  to  comply. 

A  number  of  the  definitions  deal  with 
specific  types  of  respiratory  protective 
devices,  or  with  components  of  those 
devices.  For  example,  "air-purifying 
respirator",  "disposable  respirator", 
"filter",  and  "positive  pressure 
respirator"  are  all  defined  in  this 
paragraph.  Most  of  these  definitions  are 
based  on  generally  recognized  sources, 
such  as  the  current  ANSI  standard,  or 
documents  from  the  National  Institute    . 
for  Occupational  Safety  and  Health. 
Others  have  been  developed  by  OSHA 
for  purposes  of  this  standard.  With  the 
few  exceptions  discussed  in  the 
following  paragraphs,  the  definitions  are 
straight  forward  and  self-explanatory. 
OSHA  invites  comment  on  the 
appropriateness  of  these  definitions  and 
invites  the  submission  of  alternatives. 
Some  of  the  ilefinitions  require 
explanation  as  follows. 

A  definition  for  "hazardous  exposure 
level"  has  been  developed  and  included 
for  the  following  purpose.  In  order  to 
select  a  respirator  which  provides  the 
proper  degree  of  protection,  it  is 
necessary  to  know  both  the  anticip.ited 
ambient  airborne  exposure  level  and  the 


exposure  that  is  acceptable  in  the 
breathing  zone.  One  can  then  determine 
the  extent  to  which  the  respirator  must 
reduce  the  ambient  exposure  level.  Thus 
in  the  respirator  selection  scheme,  an 
exposure  limit  must  be  used  to  establish 
a  goal  to  determine  the  degree  of 
protection  needed  for  employees 
exposed  in  a  given  work  situation. 
Although  this  standard  does  not  set 
specific  exposure  limits,  a  concept  of 
exposure  must  be  included  in  the 
selection  criteria  to  be  consistent  with 
current  practice. 

Since  OSHA  has  permissible  exposure 
limits  established  for  about  600 
substances,  and  there  are  thousands  of 
hazardous  substances  to  which 
employees  are  exposed,  other  sources  of 
hazard  information  must  be  used  for 
substances  not  regulated  by  OSHA.  This 
does  not  mean  that  OSHA  is  in  effect 
establishing  permissible  exposure  limits 
forthese  other  substcmces.  It  just  means 
that  where  employers  decide  to  use 
respirators  to  control  exposure,  a  target 
exposure  level  must  be  established  to 
determine  the  appropriate  respirator  to 
use.  Therefore,  OSHA  has  defined  the 
term  "hazardous  exposure  level"  for 
purposes  of  selecting  respirators,  as 
follows. 

Where  OSHA  does  have  a  PEL,  it 
must  be  used.  If  there  is  no  PEL  for  the 
substance,  the  employer  must  use  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH) 
Threshold  Limit  Value  (TLV)  for  the 
chemical  if  one  exists. 

If  there  is  no  PEL  or  TLV  for  the 
chemical,  the  employer  must  determine 
the  "hazardous  exposure  level"  based 
on  available  scientific  information 
including  the  MSDS.  In  some  situations, 
the  suppliers  of  the  chemicals  may 
■  make  recommendations  for  appropriate 
exposure  levels  based  on  their  own 
experience.  In  any  event,  the  employer 
must  establish  a  protective  goal,  based 
on  available  information,  in  order  to 
choose  the  appropriate  respirator,  and 
must  be  able  to  substantiate  how  that 
goal  was  chosen. 

It  should  be  noted  that  the  OSHA 
PEL.  ACGIH  TLV,  and  other  available 
exposure  limits  are  required  to  be 
reported  on  the  material  safety  data 
sheet  generated  by  chemical 
manufacturers  and  importers  under  the 
requirements  of  OSHA 's  Hazard 
Communication  Standard  (29  CFR 
1910.1200).  This  information  should 
assist  downstream  employers  in 
choosing  respirators  to  protect  their 
employees. 

As  stated  in  the  scope  paragraph,  the 
standard  is  to  apply  when  employees 
are  required  to  wear  respirators  to 
reduce  their  exposures  to  airborne 


concentrations  of  "hazardous 
chemicals"  in  the  workplace.  For 
purposes  of  this  standard,  "hazardous 
chemical"  is  defined  as  a  substance 
which  meets  the  definition  of  "health 
hazard"  under  OSHA's  Hazard 
Communication  Standard  (29  CFR 
1910.1200).  This  approach  helps  to 
ensure  that  definitions  of  hazard  are 
consistent  in  current  OSHA  standards; 
provides  a  broad  scope  of  coverage  for 
this  standard;  and  incorporates  a  data 
base  for  employers  in  the  form  of 
material  safety  data  sheets  generated 
under  the  requirements  of  the  Hazard 
Communication  Standard. 

The  Hazard  Communication  Standard 
defines  "health  hazard"  as  a  substance 
for  which  there  is  statistically 
significant  evidence  based  on  at  least 
one  study  conducted  in  accordance  with 
established  scientific  principles, 
showing  that  acute  or  chronic  health 
effects  may  occur  in  exposed 
employees.  The  term  "health  hazard" 
inoludes  substances  which  are 
carcinogens,  toxic  or  highly  toxic 
agents,  reproductive  toxins,  irritants, 
corrosives,  sensitizers,  hepatotoxins. 
nephrotoxins,  neurotoxins,  agents 
which  act  on  the  hematopoietic  system, 
and  agents  which  damage  the  lungs, 
skin,  eyes  or  mucous  membranes. 

OSHA  notes  that  the  definition  of 
"hazardous  chemical"  is  used  here 
merely  to  target  the  broad  range  of 
substances  which  may  entail  respirator 
use.  However  the  requirements  of  this 
proposed  standard  only  apply  when  a 
regulated  substance  is  being  used  or 
when  an  employer  requires  the  use  of  a 
respirator  for  any  reason.  One  term 
which  is  frequently  used  in  regard  to 
atmospheres  which  require  respiratory 
protection  is  "immediately  dangerous  to 
life  or  health"  or  "IDLH."  Such 
atmospheres  require  the  most  protective 
types  of  respirators  for  workers. 
Although  the  terra  is  used  frequently, 
there  has  been  no  one  accepted 
definition  of  it.  In  the  preproposal  draft 
of  the  respirator  standard,  OSHA 
defined  an  IDLH  atmosphere  as  one 
"where  the  concentration  of  oxygen  or 
hazardous  chemical(s)  would  causje  a 
person  without  respiratory  protection  to 
be  fatally  injured  or  would  cause 
irreversible  or  incapacitating  effects  on 
that  person's  health."  In  addition,  the 
definition  stated  that  in  establishing  the 
IDLH  for  a  workplace  situation,  the 
employer  was  to  consider  "the 
maximum  concentration  of  the 
hazardous  chemical  at  which  one  could 
escape  within  ten  minutes  without  any 
escape-impairing  or  immediate  or 
delayed  irreversible  health  effects"  and 
"the  minimum  concentration  of  the 
hazardous  chemical  at  which  severe  eye 
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or  xespiratoiy  irritation  or  other 
reactions  would  inhibit  escape  without 
injury."  This  definition  was  derived 
from  the  IDLH  definition  in  the  Joint 
NIOSH/OSHA  Respirator  Decision 
Logic.  An  escape  time  of  30  minutes 
was  considered  in  the  Decision  Logic  as 
the  maximum  permissible  exposure 
time  for  escape  from  an  IDLH 
atmosphere.  There  has  always  been 
disagreement  whether  the  maximum 
escape  time  should  be  reduced  to  10 
minutes  as  OSHA  recommended  in  the 
preproposal  draft,  or  whether  some 
other  time  limit  such  as  15  or  30 
minutes  should  be  used.  Since  there  is 
no  clear  evidence  as  to  what  the  time 
limit  should  be  and  just  how  such  a 
limit  would  be  used  in  determining  an 
IDLH  atmosphere,  OSHA  is  proposing  a 
Ipss  specific,  but  clearly  protective, 
IDLIi  definition  that  does  not  refer  to  a 
maxi.nmm  escape  time  limit,  as 
(luscrilied  below. 

MOSH  revised  its  IDLH  definition  in 
the  August  27, 1987  (52  FR  32413) 
proposed  revision  of  the  respiratory 
protective  devices  certification 
procedures  to  read: 

"Iinmediately  Dangerous  to  Life  or 
Iltiilt'u"  (IDLH):  Respiratory  exposures 
'.N'hich. 

(1 )  Pose  an  immediate  threat  of  loss  of 
life  iir  of  irreversible  or  delayed  effects 
I'll  health  or; 

[2)  Eye  exposures  which  would 
pmvent  escape  from  such  an 
atmosphere. 

The  OSHA  Hazardous  Waste 
Operations  and  Emergency  Response 
Standard.  29  CFR  1910.120.  contains  an 
IDLH  definition  that  reads  as  follows: 

■"IDLH"  or  "Immediately  dangerous  to 
life  or  health"  means  an  atmospheric 
c:oiiGentration  of  any  toxic,  corrosive,  or 
asphyxiant  substance  that  poses  an 
immediate  threat  to  life  or  would  cause 
irnivcrsible  or  delayed  adverse  health 
(  ITucts  or  would  interfere  with  an 
individual's  abUity  to  escape  from  a 
(laii^fTous  atmosphere. 

The  hazardous  waste  IDLH  definition 
idilri'sses  all  the  i.ssues  covered  in  the 
MOSIIIDLH  definition  and  more 
(  Iiariy  addresses  asphyxiant 
I'iiiospberes.  OSHA  has  therefore 
'  !ii'  en  to  adopt  the  hazardous  waste 
iipcj-ations  IDLH  definition  for  this 
respiratory  protection  proposal  which. 
in  addition  to  being  most  appropriate, 
will  also  assure  consi.stoncy  between  the 
various  OSHA  standards  that  address 
\ULH  atmospheres.  Comment  is 
requested  on  this  definition  of 
immediately  dangerous  to  life  or  health, 
and  on  its  appropriateness  for 
i(>sj)iratory  protection  standards. 

Since  the  warning  properties  of  a  ga.s* 
or  vapor  are  to  be  considered  in  the 


selection  of  an  air-purifying  respirator, 
OSHA  has  included  a  definition  of  what 
constitutes  "adequate  warning 
properties."  The  "adequate  warning 
properties"  referred  to  in  regard  to 
respiratory  protection  are  "die 
detectable  characteristics  of  a  hazardous 
chemical,  including  odor,  taste,  and/or 
irritation  effects  which  are  detectable 
and  persistent  at  concentrations  at  or 
beloiv  a  hazardous  exposm^  level  and 
exposure  at  these  low  levels  does  not 
cause  olfactory  fatigue."  This  definition 
combines  the  definitions  for  warning 
properties  and  adequate  warning 
properties  from  the  preproposal  draft. 
The  definitions  of  "oxygen  deficient 
atmosphere"  and  "oxygen  deficient 
IDLH  atmosphere"  have  also  been 
changed  from  the  definitions  in  the 
preproposal  draft.  An  oxygen  deficient 
atmosphere  is  now  defined  as  "an 
atmosphere  with  an  oxygen  content  of 
less  than  19.5%  by  volume  at  altitudes 
of  8000  feet  or  below."  This  definition 
retains  the  traditional  19.5%  oxygen 
level  as  the  point  below  which  an 
oxygen  deficient  atmosphere  exists.  It  is 
also  consistent  with  the  minimum 
oxygen  content  of  Grade  D  breathing  air. 
Above  8000  feet,  an  oxygen  deficient 
atmosphere,  one  with  an  oxygen  level 
below  19.5%,  would  also  be  considered 
an  oxygen  deficient  IDLH  atmosphere 
(sec  below)  and  the  proposal  treats  it  as 
such.  Thus  the  definition  for  "oxvgen 
deficient"  does  not  address  altitudes 
above  8000  feet.  This  change  in 
definition  will  allow  the  use  of  air- 
purifying  respirators  in  normal 
atnio.spheric  air  for  altitudes  up  to 
14,000  feet. 

The  oxygen  deficient  IDLH 
atmosphere  definition  has  been  changed 
to  "an  atmosphere  with  an  oxvgen 
content  below  16%  by  volume  at 
altitudes  of  3000  feet  or  below,  or  below 
the  o.xygon  levels  specified  in  Table  I  for 
altitudes  up  to  8000  feet,  or  below 
19.5%  for  altitudes  above  8000  feet  up 
to  14.000  feet."  An  oxvgen  content  of 
16%  at  3000  feet  of  altitude  corresponds 
to  an  o.xygen  partial  pressure  of  100 
millimeters  tif  mercury  in  the  freshlv 
inspired  air  in  the  upper  portion  of  the 
lungs  which  is  saturated  with  water 
vapor.  This  oxygen  partial  pressure  is 
level  which  the  ANSI  Z88. 2-1980 
respirator  standard  defines  as  "oxvgen 
deficiency,  immediately  dangerous  to 
life  or  health".  However,  rather  than 
using  the  calculation  formula  from 
ANSI,  this  proposal  provides  an 
equivalent  table  of  the  oxygen 
percentages  for  oxygen  deficient 
atmospheres  and  oxygen  deficient  IDLH 
atmospheres  at  various  altitudes  for 
simplicity  of  use.  The  table  pro\  ides  a 
side-by -side  presentation  of  the  oxygen 


deficient  atmosphere  and  oxygen 
deficient  IDLH  atmosphere  levels  to 
avoid  any  confusion  between  the  two, 
and  removes  the  necessity  of  calculating 
the  values  from  a  formula. 

At  altitudes  above  8000  feet  up  to 
14,000  feet  an  oxygen  deficient  IDLH 
atmosphere  would  exist  when  the 
oxygen  content  in  the  workplace 
atmosphere  falls  below  19.5%.  The 
respirator  selection  provision  of  the 
proposal  require  that  an  atmosphere- 
supplying  respirator  with  auxiliary- 
escape  provision  or  an  SCBA  be  used  in 
such  situations.  These  respirators 
supply  the  wearer  with  Grade  D 
breathing  air.  Since  the  allowable 
oxygen  content  in  Grade  D  breathing  air 
can  range  from  19.5%  to  23%  oxygen, 
OSHA  has  chosen  the  19.5%  lovvest 
allowable  oxygen  level  for  Grade  D  air 
as  the  level  below  which  an  o.xxgen 
deficient  IDLH  atmosphere  would  occur 
for  altitudes  above  8000  feet. 

OSH.A  requests  comments  and 
specific  data  on  the  efficts  of  reduced 
oxygen  content  in  workplace 
atmospheres  and  on  the  appropriateness 
of  the  "oxygen  deficient"  atmosphere 
and  "oxygen  deficient  IDLH" 
atmosphere  definitions  contained  in  the 
proposal.  Alternatives  to  the  OSHA 
proposed  definitions  should  include  the 
physiologic  basis  for  any  changes 
proposed  for  the  oxygen  levels  used  to 
determine  these  oxygen  deficient 
atmospheres. 

(C)  Respirator}-  Protection  Program 

Once  an  employer  has  decided  to  use 
respiratory  protection,  a  written 
respiratory  protection  program  mu.st  be 
developed  and  implemented.  This 
requirement  is  essentially  the  same  as 
that  in  the  existing  respirator  standard. 
29  CFR  1910.134(b)(1).  which  requires 
that  written  standard  operating 
procedures  go\eming  the  selection  and 
use  of  respirators  be  established.  The 
purpose  of  this  requirement  is  to  ensure 
that  employers  establish  a  standunlized 
procedu.f-e  for  selecting,  using,  and 
maintaining  respirators  for  eai  h 
workplace  where  respirators  will  be 
used. 

The  ANSI  Z88.2-19au  standard  for 
respiratory  prot»H;lion  stales  that  written 
standard  operating  procedures  covering 
a  complete  respirator  program  shall  be 
established  and  implemented  (Ex.  10). 
This  p(!rformancc  oriented  requirement 
recognizes  the  need  for  a  systematic 
respiratory  protection  program  to 
provide  for  consistency  in  protection. 
Ihe  .\NSI  standard  does  not  contain 
detailed  instructions  on  the  content  of 
standard  operating  procedures,  but  it 
docs  d«;scribo  elements  of  a  minimally 
accejitable  rt^spirator  program. 
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The  current  OSHA  respirator  standard 
requires  written  standard  operating 
procedures  covering  selection,  use, 
cleaning,  maintenance,  inspections, 
emergency  use,  training  of  supervisors 
and  respirator  wearers,  and 
recordkeeping.  As  part  of  the 
preliminary  regulatory  impact  analysis 
for  this  proposal,  data  were  collected  on 
cxurent  respirator  practices  and 
procedures  in  over  2300  manufacturing 
plants  in  15  SIC  codes.  This  sample  was 
extrapolated  to  produce  estimates  of 
respirator-related  practices  for  about 
123,200  manufacturing  plants  with 
routine  and  occasional  respirator  use. 
Only  25.5%  of  these  plants  are 
estimated  to  have  had  written  standard 
operating  procedures,  and  only  7.9% 
had  procedures  that  addressed  all  seven 
areas  specified.  Over  80%  of  the  large 
plants  (>000  or  more  employees)  had 
written  procedures,  while  in  small 
plants  (less  than  50  employees)  only 
about  22%  had  written  procedures.  The 
survey  showed  that  the  intent  of  the 
existing  respirator  standard  as  well  as 
the  areas  to  be  addressed  in  standard 
operating  procedures  were  not  clear  to 
employers. 

hi  a  review  of  violations  of  the  OSHA 
respirator  standard  from  1977  to  1982. 
13%  of  the  citations  were  for  lack  of 
standard  operating  procedures  (Ex.  33- 
5).  This  percentage  of  citations  actually 
underrepresents  the  total  number  of 
cases  where  problems  were  found  since 
it  is  OSHA  policy  not  to  issue  citations 
when  no  overexposures  were 
documented. 

A  review  of  the  comments  received  in 
response  to  the  ANPR  showed  wide 
general  support  for  the  requirement  for 
written  standard  operating  procedures. 
Only  one  comment  by  Western  Electric 
Co.  for  AT&T  (Ex.  15-51)  recommended 
that  the  written  program  requirement  be 
dropped.  The  commenter  stated  that 
while  many  users  of  respirators  require 
written  procedures  for  an  effective 
protection  program,  OSHA  should  not 
be  concerned  about  written  procedures, 
but  only  about  the  overall  effectiveness 
of  the  respirator  program.  There  were 
several  submissions  that  supported  the 
existing  written  standard  operating 
procedure  requirement  (Ex.  15-37,  15- 
42,  15-50,  15-56.  15-77) and 
recommended  that  OSHA  make  no 
significant  changes.  However,  OSHA's 
compliance  experience  shows  that  there 
is  a  need  to  clarify  the  intent  of  the 
requirement  and  make  it  clear  to 
employers  what  OSHA  expects  in  a 
written  respiratory  protection  program. 

Several  ANPR  commenters  felt  OSHA 
should  not  include  detailed 
specifications  in  the  requirement  for 
written  standard  operating  procedures 


(Ex.  15-13, 15-22. 15-30, 15-55, 15-73, 
15-75).  Some  felt  the  requirement 
should  be  written  in  performance 
language,  with  the  specific  contents  of 
the  procedures  to  be  left  to  the  employer 
(Ex.  15-26, 15^1, 15-44, 15-52, 15-70, 
15-76).  The  ANSI  Z88.2-1980 
specifications  were  considered  adequate 
and  were  recommended  by  still  others 
(Ex.  15-14, 15-31, 15-33, 15-35,  15^6, 
15-58).  Certain  conunenters  presented 
lists  of  recommended  elements  to  be 
covered  where  appropriate  in  the 
procedures  (Ex.  15-18. 15-19.  15-22, 
15-34,  15-53, 15-81).  These 
recommended  areas  for  coverage  in  the 
written  standard  operating  procedures 
varied  sUghtly  among  the  commenters, 
but  the  major  areas  of  respirator 
inspection,  cleaning,  maintenance, 
selection,  training,  use,  fit  testing, 
recordkeeping  and  program  evaluation 
were  common  to  most  of  the  lists. 
Others  recommended  OSHA  use  the 
program  specification  in  the  Los  Alamos 
National  Laboratory  (LANL)  respirator 
training  program  or  in  the  NIOSH  guide 
to  respiratory  protection  (Ex.  15-27 A, 
15-81).  The  AIHA  (Ex.  15-81)  also 
stated  that  the  standard  operating 
procedures  should  be  more  specific  in 
defining  employer/employee 
responsibilities  and  the  typos  of 
respirators  required  for  specific  jobs. 

Written  standard  operating 
procedures  are  essential  to  an  effective 
respiratory  protection  program. 
Developing  and  writing  down  standard 
operating  procedures  requires 
employers  to  think  through  just  how  all 
of  the  requirements  of  the  respiratory 
protection  standard  will  be  met  in  thrir 
workplace.  The  current  respirator 
standard  requires  that  employers 
develop  written  standard  operating 
procedures  that  include  all  information 
and  guidance  necessary  for  respirator 
selection,  use,  and  care,  along  with 
written  procedures  covering  safe  use  of 
respirators  in  dangerous  atmospheres 
that  might  be  encountered  in  normal 
operations  or  emergencies.  The  proposal 
in  section  (c)  contains  additional 
descriptions  of  the  elements  to  be 
included  in  the  written  standard 
operating  procedures  to  provide 
additional  guidance  for  employers.  The 
requirement  is  performance  oriented 
since  the  proposal  does  not  contain 
detailed  specifications  for  the  required 
written  standard  operating  procedures. 
The  list  of  elements  to  be  covered  is 
similar  to  those  contained  in  the  ANSI 
Z88. 2-1980  standard,  and  includns 
many  of  the  recommended  elements 
presented  by  commenters  to  the 
preproposal  draft  (Ex.  1.5-18.  15-10.  15- 
22.  1.5-34, 15-53, 15-81).  The  spotific 


contents  of  the  procedures  are  left  to  the 
employer  who  can  tailor  them  to  match 
the  many  varied  situations  that  can 
occur.  Many  of  the  elements  will  be 
common  to  all  respiratory  protection 
programs,  such  as  respirator  selection, 
care,  use,  training,  and  program 
evaluation.  Some  elements  such  as  air 
quality  with  supplied  air  respirators  are 
required  only  when  those  types  of 
respirators  are  used. 

The  elements  of  the  standard 
operating  procedures  are  part  of  the 
mandatory  provisions  of  the  proposal. 
Listing  the  requirements  in  a  non- 
mandatory  appendix,  as  was  suggested, 
would  perpetuate  a  recognized  problem 
area.  The  current  standard  fails  to 
clearly  identify  the  areas  to  be  covered 
in  the  written  standard  operating 
procedures,  and  as  a  result  only  a 
quarter  of  the  written  procedures  that 
were  surveyed  addressed  all  the  needed 
elements  (Ex.  33-5).  Placing  the 
elements  in  a  non-mandatory  appendix 
would  encourage  the  continuance  of 
current  practice  in  writing  standard 
operating  procedures.  The  problem  is 
not  only  poorly  written  procedures,  but 
failure  to  address  some  of  the  necessary 
elements  at  all.  Only  by  making  Iho 
required  elements  mandatory  and 
enforceable  can  an  improvement  in 
written  standard  operating  proccdun;s 
and  thus  an  overall  program  be  assured. 

Employers  are  required  by  the 
proposal  to  designate  a  person  qualifiod 
by  training  and/or  experience  in  the 
proper  selection,  use,  and  maintcnanrt; 
of  respirators  to  be  responsible  for 
implementing  the  respirator  proltM.tion 
program,  and  for  conducting  (he 
periodic  evaluations  of  its  offectivenes.s. 
This  requirement  is  similar  to  that  in  tlu* 
ANSI  standard  (Ex.  10)  which  rcfiuinis 
that  responsibility  and  authority  for  thiv 
respirator  program  be  assigned  to  a 
single  qualified  person  with  sufficient 
knowledge  of  respirator  protection  to 
properly  supervise  the  program.  The 
OSHA  standard  is  performance  oriented 
since  it  allows  the  employer  to  choost; 
the  person  best  qualified  for  the 
assignment. 

The  training  requirements  of  the 
respirator  program  supervisors  was  the 
subject  of  a  question  in  the  ANPR. 
Several  ANPR  commenters  said  that 
specifying  the  type  of  training  ntjuired 
would  be  beyond  the  scope  of  the 
standard  (Ex.  15-13. 15-35. 15-75.  15- 
75A.  15-75c).  Others  recommended 
OSHA  adopt  the  performance  language 
of  the  ANSI  standard  (Ex.  15-26.  1.5-31. 
15-38).  Still  others  recommended  that 
the  supervisor  be  under  the  direction  of 
an  industrial  hygienist  or  safety 
professional  (Ex.  15-55.  15-70.  1.5-7fi). 
Some  wanted  the  level  of  training 


required  to  be  commensurate  with  the 
complexity  of  the  program  and  the 
degree  of  risk.  (Ex.  15-18. 15-37.  15-46, 
15-47,  15-59).  Most,  however, 
recommended  that  OSHA  require  the 
supervisor  to  have  knowledge  of 
respirators  equivalent  to  that  obtained 
from  taking  the  NIOSH  occupational 
respiratory  protection  course.  (Ex.  15- 
30.  15-33,  15-41,  15-42,  15-52. 15-53, 
15-54.  15-58.  15-62.  15-71,  15-73). 

Specifying  in  detail  the  type  and 
extent  of  training  required  for  program 
supervisors  has  not  been  done  in  this 
proposal.  The  level  of  training  that 
would  be  appropriate  for  a  workplace 
with  limited  respirator  use  would  be 
quite  different  from  that  required  at 
another  workplace  with  extensive 
respirator  use  that  includes  IDLH 
atmospheres,  highly  toxic  chemicals,  or 
other  complex  respirator  use  operations. 
Therefore.  OSHA  has  adopted  a 
performance  language  provision  for 
program  supervisor  training  that  is 
similar  to  the  ANSI  standard 
requirement.  The  level  of  training  for 
the  respirator  program  supervisor  must 
be  adequate  to  deal  with  the  complexity 
of  the  respirator  program.  OSH.'\  has  not 
established  any  one  training  program, 
such  as  the  NIOSH  respirator  course,  as 
the  level  of  training  program  supervisors 
must  achieve.  The  NIOSH  course  covers 
many  different  respirator  types  and 
uses,  and  may  provide  too  much 
information  on  certain  types  of 
respirators  such  as  SCBAs  for  program 
supervisors  who  run  simple  programs, 
yet  not  provide  enough  information  for 
respirator  program  supervisors  with  a 
highly  complex  respirator  program.  The 
program  supervisor  can  also  use  the 
assistance  of  industrial  hygienists. 
safety  professionals,  or  other  respirator 
experts  to  help  run  the  respirator 
program.  Therefore,  the  training 
requirements  for  respirator  program 
supervisors  have  been  written  in 
performance  language,  to  allow  the 
training  requirements  to  fit  the  needs  of 
the  respirator  program. 

A  number  of  commenters  on  the 
preproposal  draft  addressed  the  issue  of 
program  administration.  Only  the 
American  Textile  Manufacturer's 
Institute  (Ex.  36-18)  felt  the  requirement 
that  a  person  be  designated  to 
administer  the  respiratory  protection 
program  should  be  deleted.  Other 
commenters  supported  the  requirement 
(Ex.  36-14,  36-31,  36-36,  36-40,  36-44, 
36-47).  The  training  requirements  for 
the  program  administrator  was  also  the 
subject  of  comments.  The  Nuclear 
Regulatory  Commission  (Ex.  36-31) 
recommended  that  both  training  and  6 
to  12  months  field  experience  in  using 
respirators  should  be  required. 


Lawrence  Durio  (Ex.  3fr-36) 
recommended  that  the  person 
responsible  for  the  respirator  protection 
program  be  a  certified  industrial 
hygienist  or  complete  a  NIOSH 
sponsored  course  in  respiratory 
protection  designed  specifically  for  the 
training  of  respiratory  protection 
program  managers.  Richard  Boggs  of 
ORC  (Ex.  36-47)  recommended  that  the 
qualifications  of  the  administrator 
reflect  the  complexity  of  the  respirator 
program.  California/OSHA  (Ex.  36-44) 
recommended  that  all  program 
administers  at  least  have  demonstrable 
knowledge  of  the  requirements  of 
1910.134  and  where  respirators  may  be 
used  for  entry  into  IDLH  atmospheres, 
the  program  administrator  must  attend 
the  NIOSH  respirator  course  or 
equivalent.  Donald  Rapp  of  the  Dow 
Chemical  Company  (Ex.  36-40) 
recommended  that  OSHA  allow  a 
committee  as  well  as  an  individual  to  be 
the  responsible  party,  since  a  committee 
is  more  likely  to  be  responsible  for  the 
program  than  an  individual  in  larger 
companies.  ORC  (Ex.  36-47)  also 
recommended  that  OSHA  allow 
responsibility  to  be  vested  in  an 
individual  or  in  a  committee/ 
department  designated  as  the  central 
authority. 

To  assure  that  the  integrity  of  the 
respiratory  protection  program  is 
maintained  through  the  continuous 
oversight  of  one  responsible  individual, 
the  proposal  requires  that  a  qualified 
person  be  designated  as  responsible  for 
the  management  and  administration  of 
the  program.  That  individual  can  work 
with  a  committee  or  assign 
responsibility  for  portions  of  the 
program  to  other  personnel,  but  the 
overall  responsibility  for  the  operation 
of  the  program  remains  with  the 
designated  person.  This  approach 
promotes  coordination  of  all  facets  of 
the  program.  The  training  requirement 
for  the  program  administrator  has  been 
left  performance  oriented.  With  the 
varying  complexity  of  respirator 
programs,  specifying  a  uniform  training 
requirement  would  be  very  difficult. 
The  level  of  training  required  varies 
with  the  complexity  of  the  respirator 
program.  OSHA  invites  further 
comments  on  whether  specific 
minimum  training  requirements  for 
program  administrators  should  be  set, 
and  on  what  the  training  should  be. 

Employers  are  required  to  keep  the 
written  respiratory  protection  program 
current.  The  preproposal  draft  required 
that  the  written  respiratory  protection 
program  be  maintained  "in  a  current 
fashion."  The  Motor  Vehicle 
Manufacturer's  Association  (E.\.  36-37) 
recommended  that  the  phrase  "in  a 


current  fashion"  be  deleted  since 
requiring  that  the  employer  maintain 
the  wTitten  program  implies  that  it  be 
maintained  in  a  current  fashion.  In 
order  to  clarify  the  intent  of  the 
provision  the  phrase  "in  a  current 
fashion"  has  been  removed  and  the 
wording  has  been  revised  to  require  that 
the  employer  maintain  a  written 
respiratory  protection  program  that 
reflects  current  workplace  conditions 
and  respirator  use.  As  the  workplace 
situation  or  respirator  use  changes,  the 
prpgram  is  to  be  revised.  Also  the 
program  must  be  made  available,  upon 
request,  to  employees,  designated 
representatives  aiid  to  OSHA. 

(D)  Selection  of  Respirators 

1.  Introduction 

The  existing  OSHA  respirators- 
standard  does  not  contain  specific 
guidance  for  the  selection  of  respirators. 
Instead,  the  standard  requires  that  the 
selection  of  respirators  be  made 
according  to  the  guidance  of  the 
American  National  Standard,  Practices 
for  Respirator  Protection  Z88. 2-1909. 
The  1969  ANSI  standard  recommended 
appropriate  respirators  for  use  with 
various  categories  of  contaminants,  but 
did  not  attempt  to  set  individual 
protection  levels  for  each  type  of 
respirator.  Although  the  A.NSI  standard 
,  was  revised  in  1980,  the  current  ANSI 
committee  (Ex.  36-55)  considered  the 
1980  standard  to  be  obsolete  and  was  in 
the  process  of  developing  another 
revision  with  provisions  that  differ 
substantially  from  the  1980  version.  A 
consensus  on  a  revised  1992  ANSI 
standard  was  not  reached  by  ANSI 
during  the  time  of  the  original  OSHA 
rulemaking  comment  periods.  Therefore 
there  were  no  substantive  comments 
received  by  OSHA  on  the  provisions  of 
the  revised  1992  ANSI  respiratory 
protection  standard.  However,  as 
discussed  later,  OSHA  has  reviewed  the 
new  ANSI  standard  and  has  given  it 
thorough  consideration  in  the 
preparation  of  the  final  OSHA  proposed 
standard. 

The  joint  NIOSH/OSHA  respiratory 
decision  logic,  originally  published  in 
1975.  was  an  early  attempt  to  develop 
a  logic  for  respirator  selection  that  could 
easily  be  followed  and  would  enable  an 
individual  to  pick  the  appropriate 
respirator  consistently.  OSHA  believes 
that  changes  in  respirator  technology 
and  new  data  on  respirator  fit  and 
protection  levels  have  rendered  this 
early  decision  logic,  as  well  as  the  1980 
ANSI  standard  obsolete,  and  rules  for 
selection  are  essential  to  avoid  the  risk 
of  using  respirators  which  are  inca[)ablc 
of  providing  the  necessary  protection. 
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The  c\irrent  OSHA  standard  lacks  such 
rules,  and  an  analysis  of  enforcement 
experience  (Ex.  33-5)  shows  that  as  a 
result,  the  selection  of  inappropriate  or 
unapproved  respirators  and  failure  to 
provide  suitable  respiratory  protection 
accounted  for  26%  of  the  violations  of 
the  respirator  standard  cited  during 
fiscal  years  1977  to  1982. 

The  proposal  requires  employers  to 
provide  respiratory  protection  at  no  cost 
to  employees.  This  is  consistent  with 
the  provisions  of  the  current  respiratory 
protection  standard,  as  well  as  with  the 
OSH  Act,  to  ensure  that  employers 
provide  whatever  controls  are  necessary 
to  protect  employees  from  hazards 
generated  by  the  work  operation. 
'    Where  elastomeric  facepieces  are  to 
be  used,  the  employer  shall  provide  a 
selection  of  respirators  from  an 
assortment  of  at  least  three  sizes  for 
each  type  of  facRpiece  from  at  least  two 
manufacturers.  Comments  were 
received  stating  that  the  cost  of 
maintaining  three  different  sizes  of  two 
manufacturer's  respirators  would  appear 
excessive  if  only  one  or  two  employees 
require  a  respirator  (Ex.  36-32).  Others 
indicated  that  the  assortment  should  be 
required  for  the  initial  fit  (Ex.  36-28, 
36-36)  but  not  for  the  annual  retest 
since  each  fit  test  respirator  must  be 
cleaned  before  its  next  use.  OSHA  is 
maintaining  in  this  proposal  the 
requirement  for  an  assortment  of 
respirators  for  both  the  initial  and 
annual  fit  tests.  OSHA  believes  that 
nothing  in  the  course  of  respirator  use 
is  more  important  than  achieving  the 
best  possible  fitting  respirator  and  that 
this  is  only  possible  where  an  adequate 
selection  is  available.  Availability  of 
different  sizes  and  types  of  respirators 
during  retesting  is  especially  critical 
where  the  employee's  physical 
conditions  may  have  changed  as  the 
result  of  a  modest  weight  change  or 
changed  iacial  configuration  due  to 
surgery  or  dental  work,  which  may 
affect  respirator  fit. 

2.  Workplace  Conditions 

The  first  step  in  selecting  respirators 
for  a  particular  workplace  is  to  consider 
available  information  concerning 
workplace  conditions  and 
characteristics  of  the  hazardous 
chemical.  The  proposal  lists  eleven  such 
categories  of  information. 

(i)  Nature  of  the  hazard.  The  nature 
of  the  hazard,  whether  it  is  in  the  form 
of  a  gas,  dust,  organic  vapor,  fume,  mist, 
oxygen  deficiency,  or  any  combination 
of  hazards  needs  to  be  taken  into 
account. 

(ii)  Physical  and  chemical  properties 
of  the  air  contaminant.  The  physical 
and  chcmi<"al  properties  that  affect 


respirator  selection  such  as  particle  size 
for  dusts,  vapor  pressure,  breakthrough 
times,  and  the  ability  of  the  filter 
material  to  remove,  adsorb,  or  absorb 
the  contaminant. 

(iii)  The  adverse  health  effects  of  the 
respiratory  hazard.  In  selecting  a 
respirator  any  adverse  physiological 
effects  that  may  occur  from  exposure  to 
the  hazard,  including  effects  that  may 
occur  due  to  respirator  leaks  or  failure 
need  to  be  considered. 

(iv)  The  relevant  permissible  exposure 
limit  or  recommended  exposure  limit. 
The  OSHA  permissible  exposure  limit, 
or  in  its  absence,  any  American 
Conference  of  Governmental  Industrial 
Hygienists  recommended  Threshold 
Limit  Value  (TLV),  NIOSH 
recommended  exposure  limit,  or  other 
exposure  limit  set  by  the  employer  must 
be  considered  in  selecting  the 
appropriate  respirator. 

(v)  The  results  of  workplace  sampling 
of  airborne  concentrations  of 
contaminants.  SampUng  and  analysis  of 
the  workplace  air  determines  what 
degree  of  exposure  is  occurring,  and 
thus  what  degree  of  protection  is 
required.  Where  such  sampling  and 
analysis  have  been  done,  the  results  are 
to  be  used  as  a  point  of  comparison  for 
the  hazardous  exposure  level  i.e.  to 
determine  how  much  the  concentration 
must  be  lowered  by  the  respirator  to 
reduce  employee  exposure  to  a  sate 
level. 

(vi)  Nature  of  the  work  operation  or 
process.  The  type  of  job  operation,  the 
equipment  or  tools  that  will  be  used, 
and  any  motion  or  travel  the  )ob 
requires  can  influence  the  type  of 
respirator  selected.  For  example,  in  the 
case  where  respirators  are  used  to 
protect  employees  who  are  spray 
painting  or  working  at  an  open  surface 
tank,  the  type  of  operation  can  affect  the 
type  of  respirator  selected,  particularly 
if  supplied  air  respirators,  which  require 
a  connection  to  a  clean  air  source,  are 
used. 

(vii)  Time  period  respirator  is  worn. 
The  employer  must  also  consider  the 
period  of  time  during  which  the 
respirator  will  be  used  by  employees 
during  a  work  shift.  Breakthrough  times 
for  different  chemicals  can  vary  greatly, 
and  are  dependent  on  the 
concentrations  found  in  the  workplace. 
A  respirator  that  provides  adequate 
protection  for  one  chemical  may  be 
inadequate  for  another  chemical  with  a 
different  breakthrough  time.  In  addition, 
employees  wearing  respirators  for 
longer  periods  of  time  may  need 
different  types  of  respirators  for  more 
comfortable  wear. 

(vjii)  Work  activities  and  stress.  The 
work  activities  of  employees  while 


wearing  respirators  are  also  a  factor. 
Heavy  work  that  is  physically  draining 
may  atfecA  an  employee's  capability  of 
wearing  certain  types  of  respirators. 

Temperature  and  humidity  conditions 
in  the  workplace  may  also  affect  the 
stress  level  associated  with  wearing  a 
respirator  as  well  as  the  effectiveness  of 
respirator  filters  and  cartridges.  These 
types  of  factors  must  be  assessed  in 
selecting  the  appropriate  equipment  for 
a  particular  work  situation. 

(ix)  Fit  testing.  The  proposal  includes 
requirements  for  fit  testing.  The  results 
of  these  tests  are  to  be  used  in  the 
selection  process.  Some  employees  may 
be  unable  to  achieve  an  adequate  fit 
with  certain  respirator  models  or  a 
particular  type  of  respirator — such  as 
half  mask  air-purifying  respirators — so 
an  alternative  respirator  model  with  an 
adequate  fit  or  other  type  of  respirator 
that  provides  adequate  protection  must 
be  used.  Fit  test  results  must  be  used  to 
determine  when  this  is  the  case  and 
what  alternative  respirator  should  be 
selected. 

(x)  Warning  properties.  The  warning 
properties  of  a  hazardous  gas  or  vapor 
must  also  be  considered  when  selecting 
a  respirator.  When  using  an  air 
purifying  respirator  the  odor,  taste,  or 
irritation  effects  of  the  substance  present 
should  have  a  threshold  concentration 
low  enough  so  that  the  substance  can  be 
detected  before  health  effects  can  occur. 
Also,  the  detection  threshold  should  be 
low  enough  that  olfactory  fatigue  with 
subsequent  loss  of  the  warning 
properties  of  the  chemical  cannot  occur. 
This  subject  is  discussed  in  more  detail 
under  section  5  below. 

(xi)  Physical  characteristics, 
functional  capabilities,  and  limitations 
of  respirators.  The  last  category  of 
information  to  be  considered  when 
selecting  respiratory  protection  is  the 
physical  characteristics,  functional 
capabilities,  and  limitations  of  the 
respiratory  protection  equipment  itself. 
For  exarhple.  airline  respirators  should 
not  bo  used  by  mobile  employees 
around  moving  machinery  unless 
entanglement  of  airlines  in  equipment  is 
easily  avoided. 

Once  the  employer  has  determined 
what  respirator  types  are  appropriate  for 
the  workplace,  respirators  must  be 
selected  from  among  those  approved 
and  certified  according  to  42  CFR  Part 
84  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  when  such  respirators  exist. 

3.  Use  of  NIOSH/MSHA  Certified 
Respirators 

a.  Alternatives.  Alternatives  to 
requiriitg  that  NKDSH/MSHA  certified 
respirators  be  used  are  limited.  Several 


ANPR  commenters  stated  that  OSHA 
should  allow  the  use  of  non-approved 
respirators  for  which  scientifically  valid 
test  data  are  available  (Ex.  15-11, 15-38, 
15-45. 15-53, 15-54,  15-55, 15-56, 15- 
58, 15-81),  where  the  respirators  were 
tested  by  independent  laboratories  (Ex. 
15-10,  15-53)  or  where  the 
manufacturer  has  sound  test  data  (Ex. 
15-10, 15-19, 15-53. 15-62, 15-73). 
Others  insisted  that  OSHA  should  not 
accept  respirator  certification  from  any 
source  other  than  NIOSH/MSHA  (Ex. 
15-14, 15-34, 15-46. 15-48, 15-70, 15- 
75A.  15-77).  OSHA  regards  all  such 
suggestions  as  having  serious  flaws. 

Independent  certification  laboratories 
for  respirators  do  not  yet  exigt.  An 
extensive  commitment  of  money  and 
resources  would  be  required  by  any 
private  organization  establishing  such  a 
testing  system.  Some  believe  that  if 
OSHA  allows  certification  of  respirators 
by  independent  laboratories,  this  will 
encourage  the  development  of  such 
systems.  However,  it  would  be  very 
difficult  to  write  a  provision  allowing 
independent  certification  systems  when 
none  now  exist.  Developing  the 
respirator  test  protocols  such 
independent  laboratories  would  use 
would  involve  a  considerable  level  of 
effort  and  would  duphcate  the  revision 
efforts  already  underway  by  NIOSH  to 
revise  the  respirator  certification 
standards.  Moreover  it  would  be 
necessary  to  establish  a  program  to 
certify  the  testing  laboratories  as  well. 
The  Agency  does  not  presently  have  the 
means  to  accomplish  such  assessments, 
and  in  fact,  does  not  have  the  persormel 
or  resources  to  become  certifiers  of 
respirators. 

OSHA  is  therefore  proposing  to 
maintain  the  requirement  that  NIOSH 
approved  respirators  be  used  when  such 
respirators  exist.  For  OSHA  compliance 
purposes,  a  respirator  certification 
program  is  necessary  in  order  to  assure 
that  respirators  used  in  industry  are 
capable  of  providing  the  needed 
protection.  OSHA  recognizes  that  there 
are  problems  with  the  existing  NIOSH/ 
MSHA  certification  program.  Several  of 
the  comments  OSHA  received  were 
related  to  problems  with  NIOSH/MSHA 
respirator  certification,  including  the 
issue  of  modifications  to  respirators, 
interchanging  of  respirator  parts  and  the 
use  of  respirators  for  which  NIOSH  has 
not  yet  granted  approval.  Since  these 
problem  areas  are  being  addressed  by 
NIOSH  during  its  revision  of  the 
respirator  certification  program  under 
the  new  42  CFR  84,  it  is  inappropriate 
for  OSHA  to  try  to  correct  problems 
with  the  present  NIOSH/MSHA 
regulations  in  the  revised  OSHA 
respirator  standard. 


b.  Approval  for  modified  respirators. 
Several  commenters  suggested  that 
OSHA  should  not  automatically  reject 
the  use  of  approved  respirators  that 
have  modifications  (Ex.  15-10, 15-19, 
15-22, 15-26, 15-31, 15-10, 15-41, 15- 
45,  15-46,  15-52, 15-54, 15-55, 15-56, 
15-62, 15-75c).  Modifications  could 
include  interchange  of  parts,  canisters, 
air  hoses,  etc.  These  modifications 
would  have  to  be  evaluated,  whether 
through  testing  to  demonstrate 
comparable  protection  and  reliability 
(Ex.  15-10, 15-22,  15-31, 15-38, 15-46, 
15-50,  15-52, 15-53, 15-54, 15-55, 15- 
62,  15-73, 15-75C,  15-81),  by  requiring 
that  modifications  be  done  under  the 
auspices  of  NIOSH  (Ex.  15-18, 15-33, 
15-38, 15-76),  or  by  allowing  minor 
modifications  if  approved  by  a  certified 
industrial  hygienist  (Ex.  15-73).  OSHA 
believes  that  NIOSH  is  the  appropriate 
Agency  to  consider  this  issue  and  that 
such  consideration  should  be  part  of  the 
certification  process. 

OSHA  also  believes  that  the  proposed 
42  CFR  Fart  84  is  the  proper  forum  in 
which  to  resolve  any  problems  with 
respirator  modifications.  Therefore,  this 
proposal  does  not  change  OSHA's 
general  policy  of  rejecting  modifications 
to  approved  respirators. 

OSHA  invites  comment  on  the 
question  of  whether  to  require  NIOSH 
approval  for  the  respirators  selected, 
and  on  alternatives  to  this  requirement, 
including  practical  considerations  of 
compliance  and  enforcement. 

c.  Use  of  non-approved  respirators. 
Several  commenters  on  the  preproposal 
draft  recommended  that  OSHA  establish 
procedures  for  permitting  the  use  of 
non-approved  respirators.  (Ex.  36-22, 
36-28,  36-29,  36-30,  36-36,  36-41,  36- 
44,  36-45.  36-47,  36-51A,  36-52,  36- 
53).  As  was  pointed  out,  there  are  types 
of  respiratory  protection,  such  as 
supplied  air  suits  for  which  no  NIOSH/ 
MSHA  approval  schedule  currently 
exists  (Ex.  36-28.  36-29,  36-36,  36-52, 
36-53).  California  OSHA  (Ex.  36-44) 
recommended  that  OSHA  add  wording 
that  would  give  OSHA  the  ability  to 
approve  respirators  that  do  not  have  a 
NIOSH/MSHA  approval  schedule.  The 
Industrial  Safety  Equipment  Association 
(Ex.  36-45)  stated  that  OSHA  should 
allow  the  use  of  non-approved 
respirators  if  data  are  available  to  show 
that  they  operate  satisfactorily.  The 
AIHA  (Ex.  36-41)  also  recommended 
that  if  an  employer  can  demonstrate 
effective,  safe  utilization  of  a  device, 
then  its  use  should  be  permitted.  The 
American  Petroleum  Institute  (Ex.  36- 
51A)  requested  that  OSHA  permit  the 
use  of  non-approved  respirators  when 
OSHA  accepts  these  devices  based  on  a 
case-by-case  evaluation  of  evidence 


provided  by  the  employer  or 
manufacturer.  They  also  stated  that  this 
method  had  worked  well  in  the  past  for 
acrylonitrile,  mercury,  fluorides  and 
vinyl  chloride. 

While  it  is  true  that  OSHA  has  in  the 
past  approved  the  use  of  certain 
unapproved  respirators,  this  approval 
has  generally  been  as  the  resuh  of  a 
thorough  review  of  the  respirators 
capabilities  as  part  of  a  substance 
specific  standard.  OSHA  does  not  have 
the  personnel  or  facilities  'o  perform 
respirator  testing,  and  has  no  present 
plans  to  set  itself  up  as  a  respirator 
approval  agency.  Therefore,  this 
proposed  respirator  standard  does  not 
contain  language  which  would 
formalize  a  procedure  for  approving 
respirators.  OSHA  invites  comment  on 
whether  and  how  such  an  approval 
procedure  should  be  added  to  the 
standard. 

4.  Assigned  Protection  Factors 

The  proposal  requires  that  respirators 
be  selected  in  accordance  with  the 
respirator  selection  tables  in  the  NIOSH 
proposed  revision  of  the  tests  and 
requirements  for  certification  of 
respiratory  protective  devices  (42  CFR 
Part  84).  The  protection  factor  concept 
has  developed  over  the  years  since 
OSHA  adopted  its  current  standards.  It 
is  a  recognition  of  the  fact  that  different 
types  of  equipment  provide  different 
degrees  of  protection,  and  equipment 
limitations  must  be  considered  in 
selecting  respirators. 

Three  commenters  in  response  to  the 
preproposal  draft  recommended  that 
OSHA  allow  the  use  of  other  selection 
guidelines  in  addition  to  those  in  the 
preproposal  draft  Appendix  A.  Motorola 
(Ex.  36-22)  stated  that  there  was  great 
controversy  over  the  assigned  protection 
factors,  and  in  order  to  maintain  a 
performance  standard  approach  OSHA 
should  allow  the  use  of  not  only  the 
respirator  selection  tables  but  the  ANSI 
Z  88.2  selection  tables,  or  other 
guidelines  published  and  peer  reviewed 
by  other  consensus  groups  or 
professional  associations.  Homestake 
Mining  (Ex.  36-30)  had  a  similar 
recommendation,  maintaining  that  it 
would  allow  the  employer  to  use  the 
latest  and  best  information  for  respirator 
selection.  They  also  recommended  that 
a  provision  be  added  to  require  that 
employers  demonstrate  and  support 
their  rationale  for  using  values  other 
than  those  in  the  respirator  selection 
tables.  The  AIHA  (Ex.  36-41)  also 
recommended  a  similar  approach  to 
respirator  selection  guidelines. 

OSHA  believes  that  the  foregoing 
suggestions  are  inadequate.  Although 
the  new  1992  ANSI  recommendations 


58902         Federal  Register  /  Vol.  59,  No.  219  /  Tuesday,  November  15,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15.  1994  /  Proposed  Rules  58903 


have  now  been  published,  it  is  not 
sufBcient  for  OSHA  to  reference  the 
ANSI  recommended  protection  factors 
because  ANSI  has  provided  no 
discussion  of  the  basis  for  its 
recommendations.  Moreover,  some  of 
the  provisions  of  the  ANSI  standard 
appear  to  contradict  specific 
information  which  OSHA  considers 
rehable.  In  particular,  the  ANSI 
recommended  protection  factors 
disagree  substantially  with 
recommendations  by  NIOSH.  Only  if 
ANSI  v/eie  to  supply  detailed 
discussion  as  to  how  its  protection 
factors  were  derived — including 
reference  to  and  complete  description  of 
specific  studies  used  to  derive  those 
APFs — would  OSHA  be  able  to  evaluate 
the  merits  of  the  latest  ANSI 
recommendations.  Moreover,  allowing 
employers  to  select  respirators  on  the 
basis  of  different  guidelines,  with 
different  APF  values,  can  only  bring 
confusion  as  to  how  to  comply  with  the 
standard. 

OSHA  considered  establishing 
assigned  protection  factor  tables  based 
on  existing  studies  in  which 
performance  factors  were  measured  both 
in  laboratories  and  in  workplaces.  The 
quality  of  available  data,  however,  was 
seen  to  vary  substantially  from  one  type 
of  respirator  to  another  depending  on 
how  much  emphasis  had  been  placed 
on  a  particular  type  of  respirator  by  the 
organization  doing  the  testing. 
Moreover,  the  results  of  studies  which 
had  been  done  for  a  particular  purpose 
may  not  necessarily  be  able  to  be 
extrapolated  legitimately  for  use  in 
drawing  other  conclusions. 

As  an  example  of  the  widely  varying 
results  and  quality  of  available  data,  the 
following  is  a  brief  review  of  studies 
pertaining  to  negative  pressure  air- 
purifying  respirators.  Similar 
weaknesses  in  available  data  exist  for 
other  types  of  respirators  as  well. 

Negative  Pressure  Air-Purifying 
Bespirators 

Lenhart  and  Campbell  of  NIOSH  (Ex. 
27-2)  did  workplace  pcrformanco 
testing  in  1984  in  a  primary  lead  smelter 
for  half  mask  negative  pressure  air- 
purifying  respirators.  The  resulting 
report  stated  that  98%  of  the  workplace 
protection  factors  (VVPFs)  would  be  at  or 
above  10, 90%  above  30,  and  75%  above 
100.  It  concluded  that  "an  assigned 
protection  factor  of  10  is  appropriate  for 
the  half  mask  negative  pressure  air- 
purifying  respirators  evaluated  in  this 
study"  (Ex.  27-2.  p.  181).  Each 
individual  who  participated  in  the 
study  had  first  achieved  a  quantitative 
fit  factor  of  at  least  250  with  the  half 
mask  respirator  in  the  fit  test  booth.  For 


thi*  reasotV'^he  authors  emphasized  that 
the  study's  results  may  overestimate  the 
WPFs  thiat  would  be  achieved  by  a 
general  worker  population  that  had  not 
achieved  quantitative  fit  test  results  of  at 
least  250. 

Skaggs  and  Loibl  of  the  Los  Alamos 
National  Laboratory  (Ex.  38-3) 
examined  the  performance  of  half  mask 
and  full  facepiece  respirators  under 
simulated  work  conditions  in  a 
controlled  environmental  chamber. 
Three  different  temperatiues  (0''c,  ZO'c, 
32''c)  and  two  humidities  (15%  and 
85%)  were  examined.  Half  mask  and 
full  facepiece  respirators  were  worn  by 
test  subjects  performing  work  type 
exercises  such  as  shoveling  oiled  gravel, 
walking  up  and  down  stairs,  pounding 
nails,  moving  cinder  blocks,  and 
pounding  with  a  sledge  hammer.  During 
the  prefit  respirator  fit  testing  for  the 
half  mask,  fit  factors  ranging  from  a  low 
of  32  to  as  high  as  20,000  were 
measured.  Fit  factors  measured  during 
the  simulated  work  exercises  ranged 
from  16  to  20,000.  However,  only  one  of 
the  49  test  subjects  who  obtained  fit 
factors  during  the  prefit  testing  of  100  or 
greater  with  the  half  mask  failed  to 
achieve  fit  factors  of  at  least  50  during 
the  simulated  work  exercises.  For  the 
full  facepiece  respirator  the  prefit  fit 
factors  ranged  from  110  to  20,000  and 
the  simulated  work  fit  factors  ranged 
between  21  and  20.000.  For  the  54  test 
subjects  who  achieved  fit  factors  of  500 
or  greater  with  the  full  facepiece 
respirator  during  prefit  testing,  only  one 
filed  to  achieve  a  fit  factor  of  100  or 
greater  during  the  simulated  work  fit 
tests. 

In  the  case  of  full  facepiece  respirators 
tested  with  QNFT.  studies  performed  by 
the  Los  Alamos  National  Laboratory 
(LAND  in  1972  (Ex.  24-2)  resulted  in  a 
recommendation  that  full  fjicopiece 
respirators  be  allowed  a  prutoction 
factor  of  50.  The  recommendation  was 
based  on  QNFT  performed  in  a  test 
booth  on  wearers  who  had  been  pre- 
screened  in  each  case  with  a  qualitative 
test  using  irritant  smoke.  Most  of  the 
respirators  tested  achieved  fit  factors 
into  the  thousands  but  one  respirator 
only  achieved  fit  factors  of  less  than 
100.  On  the  bases  of  that  one  respirator 
the  decision  was  made  by  LANL  to 
restrict  their  recommendation  to  50. 
However,  Edward  Hyatt,  the  author  of 
the  study,  in  his  subsequent  response  to 
the  ANPR,  (Ex.  15-27).  and  in  a  later 
comment  on  a  variance  application  in 
1984  (Ex.  24-11),  recommended  that 
negative  full  facepiece  respirators  be 
assigned  a  protection  factor  of  100 
provided  a  fit  factor  of  1000  could  be 
obtained  in  the  test  booth.  It  was 
understood  (altliough  not  stated  in  his 


response)  that  his  reason  for  revising  his 
reconunendation  was  that  the  one 
respirator  which  performed  so  poorly  in 
the  original  tests  had  been  taken  ofl'  tbe 
market. 

In  November,  1983  researchers  from 
the  Lawrence  Uvermore  National 
Laboratory  published  a  paper  (Ex.  24-9) 
on  reproducibility  of  fit  using  QNFT. 
One  element  of  the  research  described 
in  the  paper  was  the  measurement  of  fits 
of  two  brands  of  full  facepiece 
respirators  as  well  as  fits  of  half  mask 
respirators  of  the  same  two 
manufacturers.  There  are  two  important 
aspects  of  the  measurements.  First,  the 
poorest  fitting  of  the  full  facepiece 
respirators  was  more  than  five  times 
better  than  the  best  fitting  half  masks 
respirators.  Second;  the  lowest  fit  factor 
of  the  full  facepiece  models  was  1 ,063. 
Nevertheless,  the  range  of  respirators 
was  very  limited. 

In  October  1984.  DuPont  submitted  to 
the  OSHA  asbestos  standard  docket  an 
unpublished  study  of  workplace 
protection  factors  (WPF)  for  disposable 
half  mask  respirators,  and  half  mask  air- 
purifying  respirators  using  either  dust/ 
fume/mist  filters  or  high  efficiency 
filters  (Ex.  38-7).  The  study  concluded 
that  all  the  respirators  tested  could 
reliably  provide  protection  factors  of  10, 
except  that  one  of  the  disposable 
respirators  tested  could  only  provide  a 
protection  factor  of  5.  The  lower 
protection  provided  by  the  last 
disposable  respirator  was  attributed  to 
p)enetration  of  asbestos  fibers  through 
the  filter  media.  OSHA  considers  this 
study  to  be  inadequate  in  establishing 
protection  factors  for  several  reasons. 
First,  asbestos  is  not  typical,  in 
geometry  or  migration  properties,  of  the 
broad  range  of  dusts  and  mists  that  are 
encountered  in  workplaces.  To  assign  a 
general  protection  factor  based  on  the 
almost  unique  properties  of  asbestos 
would  be  highly  inappropriate.  In 
addition,  this  particular  study  was 
conducted  under  special  conditions  in 
which  the  respirators  were  used  in  a  wet 
environment  whose  effect  on  fit  is 
difficult  to  evaluate  and  whose  effect  on 
penetration  would  be  different  for 
asbestos  than  for  most  other 
contaminants.  In  addition  the  study  did 
not  follow  NIOSH  analytical  guidelines 
for  sampling  and  counting  asbestos 
fibers.  For  example.  NIOSH 
recommends  that  reliable  analysis 
requires  that  at  least  10  fibers  be 
counted  for  100  fields.  However,  in  tlie 
DuPont  study,  89%  of  the  analyzable 
tests  (71  out  of  80)  and  filters  with  in- 
mask  fiber  counts  for  less  than  10  per 
100  fields. 

The  3M  Corporation  also  submitted 
an  unpublished  protection  factor  study 


for  disposable  respirators  used  in  the 
presence  of  asbestos  fibers  at  the  Shiloh 
Brake  Corporation  (Ex.  40).  Once  again, 
asbestos  fibgrs,  for  the  reasons  given 
above,  are  not  sufficiently  representative 
of  dusts  and  mist  in  most  workplaces  for 
use  in  establishing  general  protection 
factors. 

Another  unpublished  study  cited  in 
the  record  was  performed  by  the 
Chemical  Manufacturers  Association 
(CMA)  at  a  cadmium  pigment 
production  facility  (Ex.  38-22).  The 
entire  submission,  however,  consisted 
of  four  paragraphs  of  description 
accompanied  by  two  computer  graphs 
showing  results.  There  is  no  discussion 
of  how  the  tests  were  conducted  or  any 
description  which  would  enable  one  to 
evaluate  the  validity  of  the  study  or  to 
duplicate  the  testing.  OSHA  considers 
this  submission  to  be  inadequate  for 
meaningful  review. 

In  yet  another  unpublished  study,  the 
3M  Corporation  has  submitted  results  of 
measurements  of  protection  factors  of 
disposable  dust/mist  respirators  in  the 
presence  of  aluminum,  titanium,  and 
silicon  particulates  (Ex.  41A)  The  study, 
which  was  conducted  in  October,  1986, 
failed  to  include  basic  information  on 
concentrations  and  particle  size 
distributions.  In  July,  1988  3M  returned 
tu  the  same  site  to  measure  particle  size 
distribution  and  in  August.  1989 
submitted  the  resuhs  to  the  record  (Ex. 
4 IB).  OSHA  believes  that,  to  be  valid. 
ail  supporting  measurements  of  a  study 
must  be  made  at  the  time  the  primary 
measurement  is  made.  It  is  virtually 
impassible  to  assure  that  all  relevant 
ambient  conditions  will  be  identical 
almost  two  years  later  to  what  they  were 
at  the  time  of  the  original  test. 
Moreover,  the  data  submitted  by  the  3M 
Corporation  in  August,  1989  had  serious 
anomalies  which  were  unaccounted  for 
in  the  accompanying  discussion.  For 
example,  the  mass  distribution  in  the 
stages  of  various  impactors  could  be 
accounted  for  only  by  circumstances 
which  would  be  very  unusual.  Some 
impactors  had  few  or  no  particles  of  any 
size.  Others  had  only  very  large 
particles  and  very  small  particles.  In  the 
latter  case,  the  report  referred  to  the 
possibility  of  a  bimodal  distribution,  but 
supplied  no  physical  reasons  based  on 
actual  workplace  conditions  to  account 
for  such  a  distribution. 

In  general,  impublished  studies  such 
as  those  cited  above  are  difficult  to 
evaluate  since  significant  details  are 
often  absent  in  the  discussions  and 
there  has  been  no  peer  review  of  the 
assumptions,  methods,  and  plausibility 
of  results. 

By  contrast,  a  published  workplace 
protection  factor  study  by  NIOSH  (Ex. 


38-2)  of  the  performance  of  disposable 
dust  mist  respirators  provides  results 
showing  lower  protection  factors  which 
cannot  be  ignored.  The  study 
determined  the  effectiveness  of  a 
disposable  dust/mist  respirator  against 
overexposure  to  nuisance  particulate 
dust  (Ex.  38-2).  A  total  of  25  paired 
samples  were  taken,  each  consisting  of 
a  measurement  inside  the  probed 
respirator  and  one  at  the  lapel.  Seven 
workers  and  two  NIOSH  industrial 
hygJenists  were  sampled.  Quantitative 
facepiece  fit  testing  was  performed  to 
check  for  gross  leakage.  NIOSH 
calculated  that  "95%  of  workplace 
protection  factors  would  be  expected  to 
be  at  or  above  3,  87%  at  or  above  5.  70% 
above  10,  and  only  7%  would  be 
expected  to  be  above  100." 
Nevertheless,  despite  the  fact  that  the 
data  seemed  to  predict  a  protection 
factor  of  3  at  the  95%  confidence  level, 
NIOSH  concluded  that  an  "assigned 
protection  factor  of  5  for  disposable  half 
mask  respirators  is  not  discredited  by 
the  results  of  this  study."  However,  it 
involved  only  seven  subjects  and  thus 
the  range  of  facial  sizes  and  structures 
involved  were  limited. 

The  foregoing  studies  pertaining  to 
negative  pressure  air-purifying 
respirators  demonstrate  the  wide 
variability  in  applicability  of  such 
studies  in  the  determination  of  assigned 
protection  factors.  Therefore,  OSHA 
decided  that  these  available  studies  as 
well  as  those  in  other  respirator 
categories  are  inadequate  for  a  well 
founded  assignment  of  protection 
factors. 

In  view  of  this  apparent  inadequacy, 
OSHA  has  determined  that  in  order  to 
establish  assigned  protection  factors, 
there  must  be  a  program  to  conduct 
experimental  evaluations  of  respirator 
performance.  Therefore,  OSHA  and 
NIOSH  ha\e  agreed  that  the  assignment 
of  protection  factors  should  be  made  by 
NIOSH.  It  is  OSHA's  intention  in  this  ' 
rulemaking  that  protection  factors  shall 
be  assigned  by  NIOSH  in  its  ongoing 
rulemaking  for  its  certification  program. 
(The  first  phase  of  this  rulemaking  was 
published  in  the  Federal  Register  as  a 
proposed  pule  at  59  FR  26850  on 
Tuesday,  May  24,  1994  as  42  CFR  Part 
84.)  When  NIOSH  completes  its 
rulemaking  process  of  assigned 
protection  factors,  OSHA  will  issue  a 
technical  amendment  to  this  respiratory 
protection  standard  referring  to  the 
NIOSH  final  regulation.  OSHA  does  not 
intend  to  have  notice  and  comment  on 
its  technical  amendment  because 
NIOSH  will  have  notice  and  comment 
in  its  rulemaking.  In  the  period  before 
NIOSH  has  completed  promulgating  42 
CFR  Part  84,  OSHA  will,  in  the  interim. 


require  that  respirators  be  selected  in 
accordance  with  the  protection  factors 
assigned  by  NIOSH  in  the  current 
NIOSH  Respirator  Decision  Logic  (Ex. 
38-20). 

The  NIOSH  protection  factor  values 
are  not  intended  to  replace  protection 
factor  values  which,  in  individual 
substance  specific  OSH.A  standards,  are 
more  stringent.  Thus,  the  OSHA  . 
provision  which  defers  to  the  NIOSH 
protection  factor  tables  is  not  to  be 
interpreted,  for  example,  as  overriding 
the  OSHA  asbestos  standard  which  does 
not  permit  the  use  of  disposable 
respirators  at  all.  Nor  does  this 
provision  preclude  OSHA's  prerogative 
to  assign  more  conservative  protection 
factors  under  circumstances 
demonstrated  in  the  records  of  future 
substance  specific  rulemakings. 

Finally,  it  is  OSHA's  understanding 
that  respirators  certified  under  30  CFR 
Part  11.  depending  on  the  type,  will 
continue  to  be  NIOSH  certified  for  a 
period  of  time  after  the  effective  date  of 
42  CFR  Part  84.  This  "sunset"  provision 
will  continue  to  allow  existing 
certifications  while  respirators  that  meet 
the  new  requirements  of  42  CFR  Part  84 
are  developed  and  certified.  Following 
the  sunset  period  for  each  t\-pe  of 
respirator,  only  those  certifications 
granted  under  42  CFR  Part  84  will  be 
valid.  During  the  sunset  period,  OSHA 
will  require  that  protection  be  assigned 
as  prescribed  in  42  CFR  Part  84  for 
respirators  previously  certified  under  30 
CFR  Part  1 1.  The  new  NIOSH  regulation 
will  also  provide  assigned  protection 
factor  values  for  respirators  certified 
under  the  new  requirements. 

5.  Warning  Properties 

The  question  of  whether  OSH.\ 
should  permit  the  use  of  air-purifying 
respirators  where  substances  ha\e 
inadequate  warning  properties  has  been 
of  serious  concern  for  several  years. 
Some  commenters  to  the  ANPR  felt  that 
air-purifying  respirators  should  only  be 
used  for  chemicals  that  have  adequate 
warning  properties  (Ex.  15-33. 15-34. 
15-46,  15-48. 15-70).  Others  felt  that 
respirator  use  should  not  be  restricted 
based  on  poor  warning  properties,  but 
that  OSHA  should  identify  a  control 
mechanism  that  would  allow  their  use 
(Ex.  15-18,  15-19.  15-22,  lS-26.  15-50. 
15-54,  15-55.  15-58,  15-62,  15-66, 15- 
73).  Several  commenters  felt  it  should 
not  be  necessary'  for  a  chemical  always 
to  present  distinct  warning  properties 
(Ex.  15-27A.  15-31.  15-38.  15-41.  15- 
44,  15-45.  15—47).  For  example,  reliance 
on  an  industrial  hygienist's  professional 
judgment,  along  with  an  evaluation  as 
described  in  the  OSHA  Industrial 
Hygiene  Field  Operations  Manual  (now 
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called  the  Industrial  Hygiene  Technical 
Manual),  was  recommended  by  the 
American  Iron  and  Steel  Institute  (Ex. 
15-37).  Others  stated  that  if  the 
contaminant  concentration  was 
monitored  and  the  absorption 
capabilities  of  the  respirator  cartridge 
for  that  chemical  are  known,  the  service 
life  of  the  cartridge  can  be  safely 
calculated  (Ex.  15-17, 15-53).  The  use 
of  a  monitoring  device  that  would  give 
sound  and  visual  signals  was 
recommended  as  an  alternative  to 
requiring  that  air-purifying  respirators 
be  used  only  for  chemicals  with 
adequate  warning  properties  (Ex.  15- 
10). 

OSHA  currently  does  not  allow  air- 
purifying  respirators  to  be  used  when  a 
gas  or  vapor  has  inadequate  warning 
properties,  except  in  the  case  of  a  few 
designated  chemicals  for  which  specific 
standards  were  promulgated,  such  as 
vinyl  chloride,  ethylene  oxide  and 
acrylonitrile.  The  departures  from  the 
prohibition  on  using  air-pxuifying 
respirators  for  substances  with  poor 
warning  properties  were  established  in 
each  case  as  part  of  an  overall 
rulemaking  for  each  chemical,  which 
included  a  careful  examination  of 
industry  exposure  levels  and  respirator 
use  factors. 

Allowing  such  use  would  require  an 
examination  of  the  toxicity  of  the 
chemical,  its  odor  threshold,  the  health 
consequences  of  particular  exposure 
levels,  breakthrough  time  for  the 
chemical  for  the  type  of  respirator  that 
will  be  used,  how  long  the  respirator 
will  be  used  during  the  workshift,  and 
the  concentrations  of  the  chemical  that 
are  found  in  the  workplace.  Calculating 
the  service  life  of  a  particular  respirator 
cartridge  or  canister  for  a  chemical  with 
poor  warning  properties  would  be 
possible  using  these  facts  and  an 
appropriate  safety  factor.  This  service 
life  calculation  may  be  difficult  where 
workplace  exposure  levels  vary  greatly 
throughout  the  day  and  from  day  to  day. 
Using  continuous  monitoring  devices 
with  alarms,  as  was  suggested  by  some 
of  the  commenters,  is  another 
possibility.  Continuous  monitoring  is 
complicated,  expensive,  and  would 
require  a  case-by-case  review  of  each 
plant  situation  to  determine  the  ability 
of  the  monitoring  system.  Therefore, 
this  proposal  has  not  considered  the  use 
of  continuous  monitoring  devices  when 
determining  where  respirators  can  be 
used. 

Motorola  (Ex.  36-22)  recommended 
that  OSHA  allow  the  use  of  air-purifyiiig 
respirators  for  chemicals  with  poor 
warning  properties  if  the  respirator  had 
a  reliable  end  of  service  life  indicator  or 
an  air-purifying  cartridge  and/or  filter 


change  schedule  had  been 
implemented,  and  the  use  of  supplied 
air  respirators  would  hamper  an 
operation  or  increase  risk.  If  the 
employer  could  not  demonstrate  the 
acceptability  of  the  respirator  according 
to  these  conditions,  supplied  air 
respirators  would  be  required. 
Homestake  Mining  (Ex.  36-30)  also 
recommended  the  same  conditions 
along  with  the  requirement  for 
biological  monitoring  to  demonstrate 
respirator  effectiveness,  where 
applicable.  DuPont  (Ex.  36-38)  also 
recommended  that  air-purifying 
respirators  be  allowed  for  chemicals 
with  poor  warning  properties  when 
supplied  air  respirators  cannot  be  used, 
with  the  conditions  that  a  reliable  end 
of  service  life  indicator  and  appropriate 
cartridge  change  schedule  be  used.  The 
AIHA  (Ex.  36-44),  Richard  Boggs  of 
ORC  (Ex.  36-47),  and  Thomas  Nelson  of 
the  ANSI  Z  88.2  respirator  committee 
(Ex.  36-55)  described  similar  conditions 
for  the  use  of  air-purifying  respirators 
for  chemicals  with  poor  warning 
properties.  Mr.  Nelson  also  wanted  to 
limit  their  use  to  concentrations  of  the 
contaminant  less  than  10  times  the  PEL 
or  TLV. 

The  ANSI  Z  88.2-1992  respiratory 
protection  standard  in  section  7.2.2.2 
(m)  would  allow  the  use  of  an  air 
purifying  respirator  for  a  gas  or  vapor 
with  poor  warning  properties  only  when 
(1)  the  air  purifying  respirator  has  a 
reliable  end  of  service  life  indicator  that 
will  warn  the  user  prior  to  contaminant 
breakthrough,  or  (2)  a  cartridge  change 
schedule  is  implemented  based  on 
cartridge  service  data  including 
desorption  studies  (unless  cartridges  are 
changed  daily),  expected  concentration, 
pattern  of  use,  and  duration  of  exposure 
have  been  established,  and  the  chemical 
does  not  have  a  ceiling  limit. 

OSHA  agrees  that  there  are 
circumstances  under  which  it  may  be 
safe  or  necessary  to  use  air-purifying 
respirators  despite  the  absence  of 
adequate  warning  properties.  In  doing 
so,  however,  two  factors  must  be 
considered:  breakthrough  of  the 
cartridge  and  face  seal  leakage.  Cartridge 
breakthrough  can  be  addressed  by  use  of 
end-of-scrvice-life  indicators  that  arc 
approved  by  NIOSH  or  by 
implementation  of  a  filter  change 
schedule  based  on  documented  service 
life  data,  exposure  levels  and  exposure 
durations.  Face  seal  leakage  is  not 
addressed  directly  except  by  requiring 
fit  testing.  Therefore,  OSHA  is 
proposing  that  the  use  of  air-purifying 
respirators  in  the  absence  of  atioquute 
warning  properties  be  restricted  to 
situations  where  the  odor,  taste,  or 
irritation  threshold  is  not  more  than 


three  times  the  hazardous  exposure 
level.  Since  the  least  effective  respirator 
with  a  chemical  cartridge  in  the 
proposed  NIOSH  42  CFR  Part  84 
respirator  selection  tables  has  an 
Assigned  Protection  Factor  of  10,  then  if 
the  level  at  which  the  warning  property 
exists  is  within  three  times  the 
hazardous  exposure  level,  OSHA 
believes  that  a  sufficient  margin  of 
safety  will  be  provided,  since  even  a 
partial  breakthrough  is  unlikely  to 
reduce  the  protection  factor  from  10 
down  to  three  under  the  foregoing 
restrictions  on  use. 

6.  Oxygen  Deficient  and  Oxygen 
Deficient  IDLH  Atmospheres 

This  proposal  requires  that  only 
atmosphere-supplying  respirators  be 
used  in  oxygen  deficient  atmospheres. 
In  oxygen  deficient  IDLH  atmospheres 
either  a  full  facepiece  pressure  demand 
SCBA  or  a  combination  full  facepiece 
pressure  demand  supplied  air  respirator 
with  auxiliary  self-contained  air  supply 
must  be  used.  A  critical  issue  is  the 
definition  of  what  constitutes  oxygen 
deficient  and  oxygen  deficient  IDLH 
atmospheres. 

Table  I  of  paragraph  (d)  presents  in 
tabular  form  the  oxygen  percentages 
below  which  the  terms  oxygen  deficient 
and  oxygen  deficient  IDLH  atmosphere 
apply — as  a  function  of  altitude  above 
sea  level. 

By  referring  to  the  information  in  this 
table,  an  employer  can  readily  pick  out 
the  appropriate  type  of  respirator 
required  at  various  altitudes  and  oxygen 
levels.  OSHA  chose  to  use  an  equivalent 
table  of  oxygen  levels  for  simplicity, 
rather  than  incorporating  a  calculation 
formula  as  ANSI  did  in  its  Z88.2-1980 
standard,  like  the  table  in  the  ANSI 
Z88. 2-1992  standard  on  the  combined 
effects  of  altitude  and  reduced 
percentage  of  oxygen. 

Numerous  comments  were  submitted 
in  response  to  both  the  prcproposal 
draft  and  the  ANPR  on  the  definition  of 
oxygen  deficient  and  oxygen  deficient 
IDLH  atmospheres  (Ex.  15-14, 15-19, 
15-26.  15-27A,  15-31. 15-33.  15-35, 
15-37,  15-38,  15-46.  15-52,  15-53.  15- 
55,  15-58,  15-62.  15-70, 36-13,  36-17. 
36-18,  36-22,  36-26, 36-27,  36-29,  SO- 
SO,  36-31.  36-32.  36-34,  36-38,  36-39. 
36-40.  36-41.  36-44, 36-47. 36-52.  36- 
53,  36-54,  36-55).  All  suggestions  were 
based  on  the  concept  of  a  minimum 
value  for  oxygen  partial  pressure  in  the 
upper  portion  of  the  lungs.  Most 
commenters  agreed  with  the  ANSI 
Z88. 2-1980  partial  pressure  value  of 
100  mm  Hg  below  which  an  oxygen 
deficient  IDLH  atmosphere  exists.  There 
was,  however,  disagreement  as  to  the 
oxygen  partial  pressure  at  which  an 
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oxygen  deficient  atmosphere  is 
considered  to  exist. 

Oxygen  Deficient  Atmospheres 

The  Los  Alamos  National  Laboratory 
(LANL)  recommended  the  use  of  an 
oxygen  partial  pressure  of  125  mm  Hg, 
which  corresponds  to  a  16.5%  ox>gen 
level  at  sea  level,  as  the  point  below 
which  an  oxygen  deficient  atmosphere 
exists  for  altitudes  up  to  7,000  feet  (Ex. 
36-52).  Above  7.000  feet  LANL 
recommended  that  any  reduction  in 
ambient  air  oxygen  content  (20.95%)  be 
considered  oxygen  deficient.  California 
OSHA  (Ex.  36-44)  recommended 
oxygen  levels  below  19.5%  for  altitudes 
from  0  to  5,000  feet,  20.5%  for  altitudes 
between  5.001  and  9.000  feet,  and 
20.95%  for  altitudes  above  9000  feet  be 
considered  as  oxygen  deficiencies. 

The  ANSI  Z88.2-1992  standard 
radically  lowered  the  recommendation 
for  oxygen-deficiency  non-IDLH 
atmospheres  to  one  with  an  oxygen 
partial  pressure  ranging  between  95  mm 
1  Ig  pp  62  (12.5%  oxygen  at  sea  level 
atmospheric  pressure)  to  122  mm  Hg 
(16%  oxygen  at  sea  level).  Under  these 
conditions  a  supplied  air  respirator  is 
required.  Where  oxygen  levels  are  95 
mm  Hg  or  less,  an  oxygen-deficiency 
IDLH  atmosphere  would  exist,  and 
would  require  the  use  of  a  positive 
pressure  SCBA  or  a  combination 
supplied  air  respirator  with  SCBA. 
However,  where  oxygen  levels  are  above 
16%  supplied  air  respiratory  protection 
would  not  have  to  be  used  for  protection 
against  oxygen  deficiency. 

For  confined  spaces,  the  ANSI  Z88.2- 
1992  standard  would  consider  any 
reduction  in  oxygen  level  below  20.9% 
an  IDLH  atmosphere  unless  the  source 
of  the  oxygen  reduction  is  understood 
and  (X)ntrolled.  However,  it  would 
jKTmit  entry  into  a  confined  space  that 
(ontains  between  16%  and  20.9% 
oxygen  (at  sea  level)  without  any 
respiratory  protection  if  extraordinary 
lirecautions  are  taken  to  assure  that  the 
worker  would  not  encounter  any  poorly 
ventilated  areas.  OSHA  considers  any 
location  with  an  oxygen  level  that  is 
r(;duced  below  19.5%  to  be  an  ox\gen 
deficient  atmosphere  requiring  the  use 
of  at  least  a  suppUed  air  respirator  as  a 
minimum. 

An  incident  recently  occurred  that 
illustrates  the  problem  with  the  ANSI 
oxygen  deficiency  definition.  Two  well 
cleaners  died  in  the  confined  space  of 
a  shallow  well.  They  had  no  fans  to 
vontilate  the  well,  and  only  crude 
homemade  equipment  for  lowering 
someone  into  the  well.  After  being 
lowered  into  the  well,  the  fust  cleaner 
complained  of  lightheadedness.  His 
partner  was  lowered  into  the  well  to 


attempt  a  rescue.  The  crude  retrieval 
equipment  broke  under  the  weight  of 
the  two  cleaners.  Both  were  overcome 
by  the  low  oxygen  levels  and  died  of 
asphyxiation  and  drowning.  The  oxygen 
level  in  the  well  was  17%,  as  measured 
by  the  firefighters  who  removed  the 
bodies.  By  reducing  the  oxygen 
deficient  IDLH  level  to  16%  and 
permitting  entry  without  respiratory 
protection  at  oxygen  levels  between 
16%  and  19.5%.  the  ANSI  standard 
would  permit  such  dangerous  practices. 
The  need  for  extraordinary  precautions,, 
as  ANSI  recommends,  will  not  be 
recognized  by  many  who  choose  only  to 
see  that  the  oxygen  deficiency  levels 
have  been  reduced. 

NIOSH  approves  air-purifying 
respirators  for  use  only  in  atmospheres 
containing  19.5%  oxygen.  Moreover. 
Grade  D  breathing  air  is  and  has  been 
considered  the  acceptable  standard  for 
such  air  and  Grade  D  breathing  air 
contains,  by  definition,  a  minimum  of 
19.5%  oxygen.  Since  OSHA  requires 
that  NIOSH  approved  respirators  be 
used,  and  that  grade  D  breathing  air  be 
used  for  supplied  air  respirators.  OSHA 
is  proposing  the  19.5%  oxygen  level  as 
the  point  below  which  an  oxygen 
deficient  atmosphere  exists.  Oxygen 
partial  pressure  decreases  as  altitude 
increases.  At  8,000  feet  a  19.5%  oxj'gen 
level  still  corresponds  to  an  oxygen 
partial  pressure  above  100  mm  Hg,  the 
level  where  an  oxygen  deficient  IDLH 
atmosphere  would  begin.  Therefore,  for 
altitudes  up  to  8,000  feet  any  decrease 
in  oxygen  level  below  19.5%  is 
considered  an  o.xygen  deficient 
atmosphere  and  the  use  of  atmosphere- 
supplying  respirators  would  be 
required.  For  altitudes  above  8,000  feet, 
an  oxygen  level  below  19.5%  would 
constitute  an  oxygen  deficient  IDLH 
atmosphere.  Column  2  of  Table  I 
presents  the  percent  oxygen  levels 
below  which  an  ox\  gen- deficient 
atmosphere  exists  for  altitudes  from  sea 
level  to  8.000  feet.  Comments  are 
requested  on  the  values  in  the  table. 

Oxygen  Deficient  IDLH  Atmospheres 

Many  commenters  felt  that  the  ANSI 
Z88.2-1980  definition  of  an  oxygen 
deficiency-IDLH  atmosphere  was 
satisfactory  (Ex.  15-14,  15-19,  15-26, 
15-27A.  15-31.  15-33, 15-35,  15-37, 
15-38. 15^46,  15-52,  15-53.  15-55,  15- 
58,  15-62. 15-70, 15-71).  ANSI  in  its 
1980  standard  (Ex.  10)  defines  an 
oxygen  deficiency-IDLH  atmosphere  as 
one  which  causes  an  oxygen  partial 
pressure  of  100  millimeters  of  mercur>' 
(mm  Hg)  column  or  less  in  the  freshly 
inspired  air  in  the  upper  portion  of  the 
lungs  which  is  saturated  with  water 
vapor.  This  corresponds  to  an  oxygen 


content  of  from  14%  at  sea  level  to 
20.95%  at  14,000  feet.  The  oxygen 
content  is  adjusted  using  a  formula  to 
account  for  the  effects  of  changing 
altitude.  AMAX  (Ex.  15-55)  felt  the 
ANSI  oxygen  deficiency  requirements 
(and  thus  the  Los  Alamos  position  as 
well)  were  overly  restrictive  since  they 
would  require  people  working  at 
altitudes  above  10.000  feet  to  wear 
supplied  air  respirators,  and  their 
employees  have  successfully  used  air- 
purifving  respirators  at  these  high 
altitudes  for  many  years. 

The  Los  Alamos  National  Laboratory 
(Ex.  36-52).  and  California  OSHA  (Ex. 
36-44),  agreed  that  the  100  mm  Hg 
oxj'gen  partial  pressure  level  was  the 
appropriate  criterion  for  defining  an 
oxygen  deficient  IDLH  atmosphere,  but 
only  for  altitudes  fi-om  sea  level  to 
10,000  feet.  For  altitudes  from  10,000 
feet  to  14.000  feet  they  recommended 
that  OSHA  use  20.95%  oxygen  as  the 
level  below  which  an  ox>'gen  deficient 
IDLH  atmosphere  exists  since  people 
who  are  physiologically  acclimated  can 
live  and  work  above  10,000  feet  without 
adverse  effects  and  the  standard  should 
account  for  this  realitv.  The  current 
ANSI  Z88.2  Respirator  Committee  (Ex. 
36-55)  has  concluded  that  for  altitudes 
below  14.000  feet,  work  should  be 
permitted  without  protection  for  oxygen 
deficiency  when  the  oxygen  content  of 
ambient  air  (20.95%)  is  not  reduced 

The  foregoing  comments  are  all  in 
agreement  that,  up  to  8    00  feet  the 
oxygen  concentration  equivalent  of  an 
oxygen  partial  pressure  of  100  mm  of  Hg 
in  the  upper  portion  of  the  lungs  is 
appropriate  for  a  threshold  IDLH  level. 
This  is  equivalent  at  sea  level  to  an 
oxygen  concentration  of  14%.  However. 
NIOSH  has  pointed  out  (Ex.  25-4)  that 
in  the  presence  of  an  oxygen 
concentration  of  less  than  16%  at  sea 
level  one  can  experience  impaired 
attention,  thinking  and  coordination.  A\ 
14%  or  below.  NIOSH  states  the 
possibility  of  faulty  judgment,  poor 
muscular  coordination,  rapid  fatigue 
that  could  cause  permanent  heart 
damage,  and  intermittent  respiration.  In 
an  IDLH  or  escape  situation  all  of  the 
described  effects  could  place  a  worker 
in  serious  jeopardy.  Therefore,  OSHA 
believes  tiiat  an  oxygen  concentration  of 
16%  or  below  at  sea  level  should 
require  the  extra  precautions  that  go 
with  IDLH  atmospheres.  The  AMAX 
comment  that  its  employees  have 
suffered  no  consequences  of  not  having 
used  supplied  air  respirators  at  greater 
than  10,000  feel  is  believed  by  OSHA  to 
signify  that  they  have  not  worked  in 
atmospheres  with  less  than  19.5% 
oxygen. 
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The  ANSI  Z  88.2-1992  standard 
defines  an  oxygen  deficiency  IDLH 
atmosphere  to  be  one  with  an  oxygen 
partial  pressure  of  95  mm  Hg  or  less 
(12.5%  oxygen  at  sea  level).  The  oxygen 
deficiency  may  be  caused  by  either  a 
reduction  in  the  normal  20.9%  oxygen 
content,  by  reduced  total  atmospheric 
pressiu«  to  450  mm  Hg  (8.6  psi). 
equivalent  to  14,000  feet  elevation,  or 
any  combination  of  reduced  percentage 
of  oxygen  and  reduced  pressure.  The 
ANSI  rationale  as  stated  in  Appendix 
A.5  for  these  low  levels  is  that  the 
12.5%  oxygen  content  corresponds  to  an 
oxygen  partial  pressure  of  48  mm  Hg  in 
the  alveoli  of  the  lungs,  with  the 
alveolar  blood  83%  saturated  with 
oxygen.  At  higher  alveolar  oxygen 
partial  pressures  (60  to  100  mm  Hg),  as 
the  ANSI  appendix  points  out,  only 
slight  changes  in  hemoglobin  oxygen 
saturation  are  seen.  Much  larger  changes 
occur  in  the  blood  oxygen  levels  as  the 
alveoli  oxygen  levels  fall  from  60  down 
to  30  mm  Hg.  By  choosing  such  a  low 
oxygen  partial  pressure  for  the  start  of 
an  oxygen  deficient  IDLH  atmosphere, 
ANSI  has  effectively  removed  any  safety 
margin  from  its  standard.  An 
acclimatized  individual  may  be  able  to 
effectively  operate  at  the  equivalent  of 
14,000  foot  altitude.  However, 
individuals  normally  used  to  the  20.9% 
oxygen  present  in  the  outside  air  or 
supplied  by  their  respirator  are  noT 
acclimatized.  They  could  be  seriously 
and  rapidly  debilitated  by  the  quick 
drop  in  oxygen  partial  pressure  such  a 
12.5%  oxygen  deficiency  IDLH  level 
represents  if  their  respirator  should  fail. 
The  safety  margins  in  the  ANSI  Z  88.2- 
1992  oxygen  deficiency  IDLH  and  non 
IDLH  definitions  have  been  reduced  to 
their  bare  minimums.  OSHA  has  chosen 
to  reject  these  less  protective  ANSI 
oxygen  deficiency  definitions  in  favor  of 
the  more  forgiving  levels  it  is  proposing 
to  adopt. 

OSHA  is  proposing  a  value  of  16% 
oxygen  by  volume  as  the  level  below 
which  an  oxygen  deficient  IDLH 
atmosphere  exists  for  altitudes  from  sea 
level  to  3,000  feet.  For  altitudes  from 
3,001  feet  up  to  8,000  feet,  percent 
oxygen  levels  have  been  calculated  that 
correspond  to  a  value  of  100  mm  Hg 
oxygen  partial  pressure.  At  altitudes 
above  8,000  feet  and  up  to  14,000  feet. 
OSHA  is  proposing  that  an  oxygen  level 
below  19.5%  would  be  considered  an 
oxygen  deficient  IDLH  atmosphere.  This 
agrees  with  the  ANSI  Z  88.2-1980 
oxygen  deficiency-IDLH  level  of  100 
mm  Hg.  which  corresponds  to  the  point 
where  the  oxygen  content  of  the  alveolar 
blood  is  90%  saturated  with  oxygen  and 
below  which  symptoms  of  hypoxia 


occur.  Although  OSHA  is  accepting  the 
claim  that  work  can  be  performed  by 
acclimated  persons  at  altitudes  above 
10,000  feet  when  the  ambient  air  oxygen 
percentage  is  not  reduced,  comments 
and  data  are  requested  that  will  support 
or  contradict  this  conclusion.  To  avoid 
possible  confusion,  OSHA  has  not  used 
a  formula  for  calculating  the  oxygen 
deficient  IDLH  levels  as  ANSI  did,  but 
instead  presents  in  Column  3  of  Table 
I  in  paragraph  (d)  a  list  of  the  percent 
oxygen  levels  for  altitudes  from  sea 
level  to  14,000  feet. 

Table  I.— Oxygen  Percentages 
Constituting  Oxygen  Deficient 
AND  Oxygen  Deficient  IDLH 
Atmospheres 


Column  2 

Column  3 

percent 

percent 

Column  1  altitude 

above  sea  level  (in 

feet) 

oxygen 
below 

which  an 
oxygen 

deficient 

oxygen 
below 

which  an 
oxygen 

deficient 

atmos- 

IDLH at- 

phere ex- 
ists 

mosphere 
exists 

0  to  3000 

19.5 

16.0 

3001  to  4000 

19.5 
19.5 

16.4 

4001  to  5000 

17.1 

5001  to  6000 

19.5 
19.5 
19.5 

17.8 

6001  to  7000 

18.5 

7001  to  8000 

19.3 

Atxjve  8000  to 

14,000  

(•) 

19.5 

'  For  altitudes  above  8000  feet,  an  oxygen 
deficient  IDLH  atnnosphere  exists  when  the  ox- 
ygen level  falls  tjelow  19.5% 

(E)  Medical  Evaluation.  Most  who 
responded  to  the  ANPR,  although 
divided  in  their  responses  to  many  of  ' 
the  questions  on  medical  surveillance, 
were  in  general  agreement  that  the 
provision  in  the  present  standard  is 
inadequate  and  that  there  should  bo 
initial  and  follow  up  evaluations  of 
some  sort.  In  particular,  there  was  a 
consensus  that  it  is  not  safe  to  wait  for 
specific  complaints  or  problems  to  arise 
before  conducting  such  evaluations  (Ex. 
15-10, 15-26,  15-27A, 15-31,  15-45. 
15-46,  15-48,  15-49,  15-53,  15-54, 15- 
55,  15-63.  15-70,  15-75,  1.5-76). 

Experience  in  industry  shows  that 
most  healthy  workers  do  not  have 
problems  wearing  a  respirator  when  it  is 
properly  chosen  and  fitted  (1,2,6).  The 
most  commonly  found  problems  are 
claustrophobia — which  may  be  an 
intolerance  of  feeling  enclosed  or  may 
give  rise  to  a  subjective  feeling  of 
breathing  difficulty.  Other  common 
problems  are  chronic  rhinitis,  catarrh, 
and  nasal  allergies  where  it  is  necessary 
to  remove  the  respirator  frequently  to 
deal  with  nasal  discharge.  Some 
individuals  with  chronic  sinusitis  may 


have  breathing  difficulties  wearing  a 
respirator. 

Most  other  difficulties  relate  to  the 
cardiorespiratory  system.  The  wearing 
of  a  negative  pressure  respirator  does 
increase  the  resistance  to  inspiration. 
The  problem  is  reduced  with  powered 
air-purifying  respirators  and  with 
positive  pressure  atmosphere-supplying 
respirators.  Exhalation  resistance  with 
modern  negative  pressure  respirators 
does  not  significantly  increase 
expiratory  effort.  The  types  of 
cardiorespiratory  problems  which  may 
increase  the  individual's  breathing 
problems  when  wearing  a  respirator  are 
chronic  obstruction,  respiratory  disease, 
emphysema,  asthma  in  some  cases,  and 
moderate  to  severe  pneumoconiosis. 

Cardiac  or  cardiorespiratory  diseases 
that  may  affect  respirator  wear  include 
coronary  thrombosis,  any  type  of 
congestive  heart  disease  or 
decompensations  cor  pulmonale,  other 
ischemic  heart  disease  and  some  cases 
of  hypertension. 

The  amount  of  difficulty  will  clearly 
depend  on  the  degree  of 
cardiorespiratory  inadequacy  and  also 
on  the  amount  of  physical  effort 
required  by  the  work.  Some  people  who 
may  have  difficulty  wearing  a  negative 
pressure  respirator  should  be  able  to 
manage  well  with  a  positive  pressure 
type  respirator. 

The  decision  about  the  fitness  of  the 
"individual  to  wear  a  respirator  is  clearly 
a  judgment  that  can  only  be  made  by  the 
pbysician  taking  into  account  the  stale 
of  the  individual's  health  as  well  as  the 
physical  requirements  of  the  job. 

The  preproposal  draft  would  have 
required  that  employers  refer  employees 
for  medical  evaluations  if  they  would  be 
routinely  wearing  a  respirator  for  more 
than  one  hour  per  work* shift,  or  five 
hours  per  week.  This  provision  would 
eliminate  medical  surveillance  for 
employees  who  wear  respirators  only 
infrequently,  while  ensuring  that  those 
who  must  rely  on  respirators  for  longer 
periods  of  time  would  be  appropriately 
evaluated. 

The  preproposal  draft  provision 
exempting  occasional  respirator  users 
from  the  medical  evaluation 
requirements  was  the  subject  of  many 
comments.  Some  commenters  felt  there 
could  be  problems  with  interpreting  the 
exemption  (Ex.  36-32),  or  that  the 
exemption  would  be  difficult  to  enforce  * 
with  employers  claiming  exemptions  for 
employees,  and  the  employees  claiming 
they  should  have  the  evaluation  (Ex. 
36-8).  Dow  Chemical  (Ex.  36-40)  stiitcti 
that  the  exemption  would  be  a  lougli 
administration  problem.  AMAX  Inc. 
(Ex.  36-27)  stated  that  the  exemption 
limits  were  excessive  and  burdensome 


to  industry.  The  Ethyl  Corporation  (Ex. 
36-11)  felt  the  exemption  limits  were 
too  rigid  and  stated  tliat  a  more 
appropriate  time  limit  might  be  10  to  13 
hours  per  week  or  25%  to  33%  of 
working  hours.  The  Amoco  Corporation 
(Ex.  36-35)  supported  the  flexibility  that 
the  occasional  users  e.xemption  showed 
and  the  American  Textile 
Manufacturer's  Institute  (Ex.  36-18)  felt 
medical  evaluations  should  be  provided 
for  all  individuals  who  wear  respirators 
for  more  than  "pass  through"  activities. 
Dow  Chemical  (Ex.  36-40) 
recommended  that  any  employee 
required  to  wear  respiratory  protection 
for  any  reason  be  provided  a  medical 
evaluation,  which  may  or  may  not 
include  a  medical  examination. 

The  Mine  Safety  and  Health 
Administration  (MSHA)  (Ex.  36-34)  felt 
the  e.xemption  did  not  focus  on  the 
individuals  at  risk  such  as  those 
wearing  an  SCBA  in  confined  spaces  for 
repairs.  The  AIHA  (Ex.  36-41)  and 
DuPont  (Ex.  36-38)  also  pointed  to  the 
problem  of  SCBA  wearers  who  perform 
heavy  work  for  short  periods  of  time 
without  having  been  medically 
evaluated.  California  OSHA  (Ex.  36-44) 
recommended  that  the  occasional  use 
exemption  not  apply  to  SCBA  wearers. 
The  Lawrence  Livermore  National 
Laboratory  (Ex.  36-26)  felt  that  the 
occasional  use  exemption  would 
eliminate  physical  evaluations  for 
emergency  response  activities  and  other 
short  use,  high  risk  jobs. 

OSHA  is  removing  the  draft 
requirement  that  a  medical  evaluation 
be  made  available  to  any  worker  using 
a  respirator  more  than  one  hour  per 
work  shift.  This  provision  would  have 
required  an  evaluation  if  the  respirator 
were  to  be  worn  for  one  stretch  of  61 
minutes  even  if  that  were  the  only  time 
it  was  worn.  OSHA  believes  that  such 
a  requirement  is  unreasonable  and  that 
repeated  use  of  the  respirator  will  be 
covered  by  the  five  hour  per  week 
provision.  Therefore,  the  proposal  now 
requires  that  a  written  opinion  be 
obtained  from  a  physician  that  each 
employee  who  needs  to  wear  a 
respirator  for  five  hours  or  more  during 
any  work  week  is  fit  to  wear  one. 
However,  in  view  of  questions  that  have 
been  raised,  OSHA  invites  comments  on 
the  duration  of  respirator  use  that 
should  constitute  a  threshold  for  the 
medical  evaluation  requirement.  OSHA 
recognizes  that  problems  may  occur 
with  interpretation  or  enforcement  of 
the  occasional  use  exemption  and 
solicits  comments  on  projected 
problems.  OSHA  emphasizes  that  the 
occasional  use  exemption  is  intended  to 
apply  only  to  short  time  respirator 


wearers,  not  those  who  wear  respirators 
on  a  routine  basis. 

Medical  Evaluation  Procedures 

Although  OSHA  believes  that  a 
medical  evaluation  is  important,  there 
appears  to  be  considerable  difference  of 
opinion  as  to  what  circumstances 
should  trigger  a  physical  examination, 
what  the  physical  examination  should 
consist  of,  who  is  to  administer  such  an 
examination,  and  what  the  specific 
criteria  should  be  for  passing  or  failing 
the  examination  with  respect  to  fitness 
for  wearing  a  respirator.  Because  there 
is  no  definitive  information  either  in  the 
record  or,  as  far  as  OSHA  can  tell,  in  the 
open  literature  as  to  how  to  resolve 
these  issues  OSHA  is  raising  for 
comment  three  alternative  versions  of 
the  medical  evaluation  provision.  The 
first,  which  is  represented  by  proposed 
regulatory  text,  would  require  that  the 
employer  obtain  a  doctor's  written 
opinion  on  the  employee's  ability  to 
wear  a  respirator.  The  nature  of  the 
medical  evaluation  performed  would  be 
left  up  to  the  physician  to  determine. 
The  second  alternative  would  require 
the  performing  of  a  medical  evaluation 
consisting  of  a  medical  history  and 
medical  examination,  from  which  a 
physician's  opinion  on  respirator  use 
would  be  written.  The  third  alternative 
would  require  that  a  health 
questionnaire  be  administered  to  all 
respirator  wearers,  with  a  medical 
evaluation  being  performed  on  those 
whose  answers  to  any  of  the  questions 
on  the  questionnaire  show  the  need  for 
such  an  evaluation,  or  who  wear  an 
SCBA  for  emergency  or  rescue 
operations.  After  reviewing  the 
questionnaires  and  any  medical 
evaluation  performed,  a  physician's 
written  opinion  on  respirator  use  would 
then  be  prepared. 

OSHA  is  seeking  comment  on  each  of 
the  three  alternatives  and  on  the  specific 
elements  that  make  up  the  required 
procedures  of  each  alternative.  The 
comments  that  will  be  received  to  this 
proposal,  along  with  OSHA's  review  of 
other  medical  evaluation  information, 
will  be  used  to  develop  a  single  medical 
evaluation  procedure  for  the  final 
standard.  Therefore,  commenters  should 
detail  why  they  prefer  one  of  the  three 
alternatives  in  this  proposal  above  the 
others,  and  specifically  address  which 
required  elements  should  be  contained 
in  the  medical  evaluation  procedures.  A 
more  detailed  discussion  of  each  of  the 
three  alternatives  follows. 

Alternative  1 — Written  Physician's 
Opinion 

The  first  alternative  of  the  medical 
evaluation  procedures  is  part  of  the 


proposed  standard  as  paragraph  (e).  It 
would  require  that,  for  every  employee 
who  wears  a  respirator  more  than  five 
hours  during  any  work  week,  a  written 
opinion  be  obtained  from  a  licensed 
physician  as  to  the  fitness  of  the 
employee  to  wear  a  respirator  based  on 
the  type  of  respirator  used,  the 
workplace  conditions  and  the 
employee's  physical  condition. 
Information  regarding  respirator  type 
and  workplace  conditions  would  be 
required  to  be  supplied  to  the  physician 
by  the  employer.  The  decisions  as  to 
whether  a  physical  examination  is 
necessary,  and  if  so  its  content,  is  left  to 
the  judgment  of  the  physician.  OSHA  is 
proposing  suggested  element?,  of  a 
physical  examination  in  an  appendix  to 
guide  the  physician  should  he  or  she 
choose  to  perform  such  an  examination. 
In  addition,  this  proposal  requires  that 
an  annual  review,  which  in  the 
physician's  judgment  may  not  entail  an 
examination,  be  conducted  by  a 
physician. 

Possible  regulatory  language  for  the 
other  two  alternatives  of  the  medical 
evaluation  section  are  presented  as 
follow^.  Although  they  are  not  included 
in  the  text  of  the  standard,  OSHA  will 
consider  all  three  alternatives  in  its 
deliberations  leading  to  a  final  standard. 

Alternative  2 — Medical  History  and 
Examination 

The  second  alternative  for  a  medical 
evaluation  provision  is  a  requirement 
for  a  mandatory  medical  history  and 
medical  examination.  The  preproposal 
draft  standard  contained  this 
alternative,  but  OSHA  has  modified  it  in 
response  to  comments  received.  As  in 
alternative  1,  guidance  for  the  elements 
of  the  evaluation  would  be  supplied  by 
nonmandatory  Appendix  C. 

These  recommended  elements  are 
basically  the  same  as  were  specified  as 
mandatory  in  the  prepublication  draft 
and  are  similar  to  those  recommended 
by  ANSI  in  its  standard  on  physical 
qualifications  for  personnel  using 
respirators.  ANSI  Z88.6-1984  (E.x.  38- 
10). 

The  preproposal  draft  would  have 
required  that  a  medical  history  be  taken 
and  a  medical  examination  be 
conducted  for  each  respirator  user  with 
exemptions  for  nonroutine  users.  Also 
included  were  mandator}'  elements  to 
be  reviewed  during  the  performance  of 
the  medical  history  and  medical 
examination.  Several  commenters 
recommended  that  OSHA  adopt  a  more 
performance  oriented  approach  for  the 
medical  evaluation  provisions  while 
listing  in  a  nonmandatory  appendix 
what  the  physician  should  consider 
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during  the  examiiiatioa  (Ex.  36-18, 36- 
22.  36-38.  36-40,  36-41,  36-50,  36-55). 

'Conunent  is  requested  on  the 
individual  elements  that  make  up  the 
medical  history  and  medical 
examination  recommended  provisions 
listed  in  Appendix  C.  OSHA  also 
requests  comment  on  whether  it  should 
set  specific  oiedical  trigger  levels  for 
elements  of  the  medical  examination, 
and  if  so,  what  these  trigger  levels 
should  be. 

A  mandatory  requirement  for 
pulmonary  function  testing  was 
opposed  by  commenters  on  the  grounds 
that  it  Ls  not  clear  that  pulmonary 
function  testing  would  provide 
information  that  would  not  already  be 
apparent  to  the  physician  from 
performing  a  normal  phj'sical  exam.  It 
was  also  pointed  out  that  there  are  no 
specific  pulmonary  function  test  values 
that  are  considered  to  be  clearly  suitable 
thresholds  for  ability  to  wear  a 
^pirator  (Ex.  36-3^  36-22,  36-30,  36- 
32,  36-34.  36-47,  36-55).  The 
discussion  in  Appendix  C  on 
pulmonary  hmction  testing  states  that 
spirometry  including  FEV'i  nnd  FV'C, 
while  not  required  should  be  performed. 
The  recommendation  for  screening 
spirometry  contains  a  set  of  values  for 
FVC  and  FEV,  which  have  been  adopted 
from  the  ANSI  Z88.6  recommended 
standard.  These  values,  a  FVC  of  less 
than  80  percent  or  a  FEV|  of  less  than 
70  percent,  represent  levels  at  which 
restrictions  on  respirator  use  should  be 
considered. 

A  study  of  clinical  pulmonary 
biDcdon  and  industrial  respirator  wear 
by  Raven,  Moss,  Page,  Garmon.  and 
Skaggs  (Ex.  38-8)  recommended  that  a 
standard  clinical  pulmonary  funtlion 
tist.  the  15  second  maximujn  voluntary 
ventilation  (MWjs),  may  be  the  test  of 
choice  for  determining  worker 
capability  to  wear  a  respirator.  A 
"conservative"  score  on  this  test,  along 
with  other  clinical  data  from  the 
medical  evaluation  would  form  the 
basis  for  screening  respirator  wearers. 
OSIIA  retjuests  information  and 
comment  on  the  use  of  the  (MW^s)  as 
a  screening  test  for  respirator  use,  and 
whether  it  should  be  added  to  the 
nonmandatory  recommendation  for 
FEV,  and  FVC  testing. 

Appendix  C  also  contains 
recommendations  for  elements  to  be 
covered  in  the  medical  history.  The 
provision  in  the  preproposal  draft 
stating  that  psychological  problems  or 
symptoms  be  noted  in  the  medical 
.  history  has  buen  removed.  Rebecca 
Eldund  of  Frccport  McMoran  Inc.  (Ex. 
36-28)  pointed  out  that  the 
psychological  conditions  requirement 
was  too  ioclttsive  since  there  are  many 


psychological  conditions  which  in  no 
way  affect  the  wearing  of  a  respirator. 
Because  the  medical  examination  covers 
psychological  conditions  relevant  to 
wearing  respirators,  such  as 
claustropb<]4)ia  or  severe  anxiety,  the 
recommendation  that  psychological 
problems  be  noted  in  the  medical 
history  is  redundant  aiKl  therefore  has 
been  dropped. 

Comments  were  also  received  on  the 
preproposal  draft  requirement  that 
tolerance  to  tachycardia  (i.e.  excessively 
rapid  hearibeat)  be  noted.  OSHA  notes 
that  the  recommendation  that  tolerance 
to  tachycardia  due  to  inhaling  heated  air 
be  noted  is  part  of  the  ANSI  Z88.6 
physical  qualifications  for  respirator 
wearers,  and  fur  that  reason  was 
iiH:luded  in  the  preproposal  draft. 
Gosed  circuit  SCBA  units,  also  known 
as  rebreathcrs,  supply  air  to  the  wearer 
at  elevated  temperatures  of  1 20°  F  or 
greater.  A  possible  physiologic  response 
to  breathing  heated  air  is  tachycardia. 
Commenters  stated  that  tachycardia 
produced  by  heated  air  was  cal^ 
difilcult  to  validate  (Ex.  36-8).  was  not 
necessary  to  note  since  few  respirators 
produce  heated  air  (Ex.  36-29),  difficult 
to  assess  and  attribute  to  heated  air  (Ex. 
36-32),  not  generally  accepted  by  the 
medical  profession  as  a  problem  (Ex. 
36-37),  challenged  any  problem  with 
breathing  heated  air  (Ex.  36—47),  and 
questioned  the  necessity  to  impose  the 
restriction  since  only  rebreather 
respirators  produce  heateti  air  (Ex.  36- 
52). 

OSHA  agrees  with  the  commenters 
that  few  closed  circuit  SCBAs  are  in  use, 
and  that  checking  every  respirator  user 
for  tolerance  to  tachycardia  is  not 
necessary.  Therefore,  the 
recommendation  for  noting  tolerance  to 
tachycardia  due  to  inhaling  heated  air 
has  been  removed.  OSHA  requests  any 
information  on  problems  that  have 
occurred  with  tachycardia  for  wearers  of 
closed  circuit  SCBAs,  and  comment  on 
whether  this  recommendation  should  be 
included  (either  as  a  mandatory 
requirement  or  in  Appendix  C  only)  for 
those  who  will  be  using  closed  circuit 
SCBAs. 

The  su^ested  elements  of  the 
medical  examination  itself,  where  one  is 
performed,  have  also  been  modified  and 
placed  in  Appendix  C  The 
recommendation  for  the  physician  to 
assess  facial  conditions  that  may 
interfere  with  respirator  fit  has  been 
dropped.  As  Alan  Hack  of  the  Las 
Alamos  National  Laboratory  stated, 
most  physicians  will  not  be  familiar 
enough  with  respirator  facepieces  to  be 
able  to  make  such  an  evaluation  (Ex. 
36-29).  Also,  any  decision  on  respirator 
facepiece  fit  would  more  properly  be 


made  when  selecting  the  best  fitting 
respirators  during  fit  testing. 

The  need  for  assessing  hearing  abiUty 
was  also  questioned  by  commenters  on 
the  preproposal  draft.  Several 
commenters  recommended  the 
elimination  of  the  hearing  assessment 
provision  since  it  is  irrelevant  to  the 
wearing  of  a  respirator  [Ex.  36-8,  36-13, 
36-27.  36-29,  36-47.  36-52).  California 
OSHA  (Ex.  36-44)  stated  that  hearing 
ability  should  not  be  a  consideration 
except  perhaps  where  a  worker  wears  a 
continuous  flow  airline  respirator  with 
hood  or  helmet  that  covers  the  head. 
The  ability  to  hear  is  certainly  important 
during  IDLH  entry,  but  this  is  a  concern 
regardless  of  respirator  use.  The 
American  Association  of  Occupational 
Health  Nurses  (Ex.  36-8)  and  Alan  Hack 
(Ex.  36-29)  pointed  out  that  nonaudiblo 
alarms  such  as  visual  or  vibration 
alarms  could  be  used  along  with  the 
buddy  system  for  such  situations. 
Monsanto  (E.x.  36-32)  questioned  what 
level  would  constitute  an  acceptable 
hearing  abilitv.  ORG  (Ex.  36-47)  and 
California  OSHA  (Ex.  36-44)  also 
questioned  whether  OSHA  was 
requiring  audiometric  testing. 

Having  considered  the  foregoing 
comments,  OSHA  believes  that  the 
second  alternative  should  retain  a 
recommendation  for  performing  a 
hearing  assessment  nonmandatory 
Appendix  C.  There  are  situations  where 
the  wearing  of  a  respirator,  particularly 
one  with  a  full  helmet  or  hood,  can 
significantly  reduce  hearing  and  the 
ability  to  respond  to  emergency  Slarir.s 
or  warning  devices.  However.  OSHA 
recognizes  that  the  problem  of  hearing 
ability  in  the  workplace  is  peripheral  to 
the  ability  to  wear  a  respirator. 
Therefore,  OSHA  seeks  further  comment 
on  the  netxissity  of  assessing  hearing 
ability  when  wearing  respirators  and  on 
the  appropriateness  of  this 
recommendation  to  the  respirator 
standard.  The  assessment  of  hearing 
ability  to  assure  conrununication  and 
response  to  instructions  and  alarms 
does  not  require,  in  the  standard, 
audiometric  testing.  For  most  respirator 
wearers  a  simple  oral  assessmen(*bf 
hearing  ability  would  be  sufficient. 

With  respect  to  the  question  of 
perforated  tympanic  membranes.  Shell 
Oil  (Ex  36-50)  submitted  a  report  by  Dr. 
Thomas  Milby  which  reviewed  the  issue 
of  potential  employee  exposure  to 
hydrogen  sulfide  via  the  route  of 
damaged  tympanic  membranes.  The 
report  stated  that  there  was  no  valid 
information  in  the  scientiflc  literature 
supporting  that  perforated  eardrums 
would  produce  an  increased  risk  of 
contamination  for  workers.  Calculations 
were  performed  for  the  Shell  report 


which  showed,  in  a  worst  case  analysis, 
ambient  air  concentrations  of  H2S 
would  have  to  reach  some  158  ppm 
before  the  worst  case  loss  of  an  ear  drum 
would  permit  exposure  at  the  PEL  of  10 
ppm.  Shell  also  included  a  study  by 
Richard  Ronk  and  Mary  Kay  White  of 
NIOSH  (Ex.  38-11)  which  concluded 
that  workers  with  perforated  eardrums 
should  not  be  excluded  from  working  in 
hydrogen  sulfide  atmospheres.  They 
stated  that  in  no  reasonable  case  can  the 
presence  of  a  tympanic  membrane 
defect  significantly  affect  respiratory 
protection.  California  OSHA  (Ex.  36-44) 
cited  the  NIOSH  study  as  showing  that 
tympanic  membrane  perforation  was  not 
a  problem.  Other  commenters  also 
recommended  that  this  provision  be 
dropped  since  it  is  not  specifically  a 
respirator  related  problem  (Ex.  36-3, 
36-18.  36-35.  36-47.  36-52). 

In  light  of  the  scientific  review  of 
tympanic  membrane  perforation 
submitted  by  Shell  Oil.  and  the  report 
by  NIOSH  which  also  reports  no 
significant  exposure  from  perforated 
eardrums,  the  recommendation  for 
checking  for  perforated  tympanic 
membranes  has  not  been  included  in 
this  proposal.  OSHA  requests  any 
information  and  data  regarding 
problems  with  respirator  use  associated 
with  tympanic  membrane  defects,  and 
any  evidence  for  the  need  for  checking 
for  perforated  eardrums  for  respirator 
wearers. 

The  American  Association  of 
Occupational  Health  Nurses  (Ex.  36-8). 
conunenting  on  the  preproposal  draft 
provision  requiring  assessment  of  the 
endocrine  system,  pointed  out  that  such 
problems  should  have  been  noted  as  a 
previously  diagnosed  disease  during  the 
medical  history.  They  also  stated  that 
assessing  the  endocrine  system  for  all 
respirator  wearers  would  be  costly  and 
time  consuming.  If  a  history  of  diabetes 
or  other  endocrine  disease  was  detected, 
than  evaluations  could  be  done  on  a 
case  by  case  basis.  Other  commenters 
said  that  physicians  would  be  reluctant 
to  accept  liability  for  signing  off  on  such 
an  assessment  and  that  the  evaluations 
should  be  restricted  to  the  employee's 
pulmonary  function  and  cardiovascular 
system  (Ex.  36-10)  and  should  eliminate 
the  endocrine  test  as  not  relevant  to  the 
wearing  of  respirators  (Ex.  36-13).  Alan 
Hack  (Ex.  36-29)  and  the  Los  Alamos 
National  Laboratory  (Ex.  36-52)  stated 
that  "Workers  so  afflicted  [with 
endocrine  conditions  which  result  in 
sudden  loss  of  consciousness]  will  be 
restricted  from  many  emploj-ment  tasks 
that  do  not  require  use  of  respirators. 
Such  restrictions  shoidd  not  be  applied 
specifically  to  respirator  wearers."  Dow 
Chemical  (Ex.  36-40)  stated  that  the 


physical  manifestations  of  endocrine 
system  disease  would  be  found  during 
the  neurologic  examination. 

OSHA  believes  that  endocrine 
conditions  such  as  diabetes  should  be 
considered  by  the  physician  when 
determining  whether  a  respirator  can  be 
worn.  Previously  diagnosed  endocrine 
conditions  should  be  picked  up  during 
the  taking  of  the  medical  history. 
However,  undiagnosed  endocrine 
system  problems  can  still  exist.  The 
respirator  use  evaluation  may  be  the 
only  physical  examination  the  employee 
has  had  for  some  time,  and  a  diabetic 
condition  could  have  developed.  The 
extent  of  the  assessment  suggested,  from 
looking  for  signs  of  disease  during  the 
physical  exam  to  more  extensive  testing 
of  those  with  signs  of  disease,  is  at  the 
discretion  of  the  physician.  Ajiy  general 
work  limitations  or  restrictions  that 
apply  to  other  work  activities  of  an 
individual  due  to  endocrine  disorders 
should  also  be  considered  when 
determining  whether  a  respirator  can  be 
used.  OSHA  does  not  recommend  any 
specific  tests  for  endocrine  conditions, 
leaving  the  determination  to  the 
physician's  judgment.  Because  the 
potential  for  sudden  loss  of 
consciousness  or  response  capability  is 
something  tfiat  should  be  considered 
when  determining  an  individual's 
ability  to  wear  a  respirator,  the  proposal 
includes  the  endocrine  system 
assessment  recommendation,  as  derived 
from  the  ANSI  Z88.6  standard,  in 
Appendix  C.  OSHA  requests  further 
comment  on  the  need  for  assessing  the 
endocrine  system,  and  on  determining 
which  endocrine  system  conditions 
would  preclude  the  use  of  respirators. 

The  preproposal  draft  also  contained 
a  requirement  that  an  exercise  stress  test 
be  performed  for  employees  who  use 
SGBA's  or  rebreather  type  respirators. 
The  American  Association  of 
Occupational  Health  Nurses  (Ex.  36-8) 
stated  that  exercise  stress  testing  would 
be  expensive  and  difficult  to  obtain  for 
fire  departments  and  small  companies. 
BrovkTi  and  Root  (Ex.  36-10)  maintained 
that  an  exercise  stress  test  would  be 
costly  (approximately  $240)  and.  if  not 
standardized,  would  mean  very  little  in 
determining  whether  an  SCBA  or 
rebreather  respirator  can  be  worn.  Other 
commenters  stated  that  OSHA  should 
not  require  a  routine  cardiovascular 
stress  test,  but  require  one  only  if 
requested  by  the  physician  (Ex.  36-35. 
36-40,  36-47).  They  also  opposed  the 
use  of  electrocardiograms  on  a  routine 
basis,  claiming  that  false  positives 
require  expensive  follow-up  testing. 
Also  the  nature  of  the  tests  required  for 
exercise  stress  was  not  specified  by 
OSHA,  and  an  example  of  an  exercise 


stress  test  was  requested.  SOCMA  (Ex. 
36-48)  commented  that  exercise  stress 
tests  cost  between  $250  and  $300.  and 
urged  OSHA  to  consider  other  testing 
that  would  yield  similar  data  in  a  more 
cost  effective  manner,  using  a 
performance  approach.  The  Motor 
Vehicle  Manufacturer's  Association  (Ex. 
36-37)  recommended  the  provision  be 
deleted  and  a  simple  pulse  rate  count  be 
substituted. 

The  exercise  stress  testing  provision 
was  derived  from  the  maximum  exercise 
stress  test  recommended  by  the  ANSI 
Z88.6  physical  qualification  standard. 
The  ANSI  standard  stated  that 
individuals  with  apparent  ischemic 
disease  or  who  caimot  perform  well  on 
a  treadmill  due  to  respiratory, 
musculoskeletal,  or  other  physical 
problems  should  not  use  SCBAs  or  be 
assigned  to  emergency  response  teams. 
OSHA  recognizes  that  exercise  stress 
tests  can  be  expensive,  and  that  criteria 
for  evaluating  specific  conditions  that 
would  disqualify  workers  have  not  yet 
been  developed.  Moreover,  the 
requirement  in  the  preproposal  draft  for 
stress  testing  would  have  applied  only 
to  a  small  group  of  respirator  wearers, 
and  even  then  it  would  be  difficult  to 
determine  whether  such  a  test  was 
really  appropriate.  OSHA  concedes  that 
such  problems  would  appear  to  render 
inappropriate  a  mandatory  requirement 
for  stress  testing.  Therefore,  determining 
whether  an  employees'  health  condition 
precludes  the  wearing  of  an  SCBA  or 
assignment  to  an  emergency  response 
team  has  been  left  to  the  physician. 
However.  Appendix  C  recommends 
exercise  stress  testing  for  workers  who 
were  an  SCBA  or  rebreather  respirator 
device  under  strenuous  work  conditions 
or  in  emergencies. 

OSHA  is  seeking  further  comment  on 
the  appropriateness  of  the  exercise 
stress  test,  the  most  cost  effective 
method  of  performing  such  testing  and 
alternative  methods  of  determining  an 
individuals  physical  ability  to  wear 
SCBAs  and  rebreather  respirators. 

OSHA  is  seeking  general  comment  on 
which  recommendations  should  be 
retained  as  part  of  Appendix  C.  and 
whether  certain  provisions  such  as 
pulmonary  function  testing  and  exercise 
stress  testing  should  be  kept  in  the 
nonmandatory  appendix  or  made 
mandatory  provisions  of  the  standard. 
Additional  comment  is  also  sought  on 
whether  OSHA  should  add  to  the 
nonmandatory  appendix  a  section 
which  further  describes  health 
conditions  that  should  be  considered 
during  the  medical  evaluation.  The 
proposal  lists  specific  areas  to  be 
investigated  but  does  not  attempt  to 
develop  a  list  of  medical  conditions  and 
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diseases  that  may  preclude  the  use  of 
respirators.  OSHA  requests  comment  on 
whether  such  infonnation  would  be  of 
use  for  evaluating  the  ability  to  wear 
respirators  and  which  medical 
conditions  and  diseases  should  be  oa 
such  a  Ust 

The  proposal  contains  an  exemption 
from  the  required  initial  medical 
evaluation  when  adequate  medical 
records  show  that  an  employee  has 
successfully  taken  a  medical 
examination,  or  received  a  %vritten 
opinion  &om  a  physician  within  the 
past  year,  on  the  l^sis  of  which  tlte 
employee  was  determined  to  be  fit  to 
use  the  same  type  of  respirator  under 
similar  use  conditions.  This  exemption 
will  help  avoid  the  expense  of  duplicate 
medical  examinations  for  transient 
workers  who  have  already  passed  an 
initial  medical  evaluation  for  respirator 
use  on  one  '}cb  and  later  moved  on  to 
work  for  another  employer. 

The  prcproposal  dxait  contained  a 
provision  requiring  review  of  the 
employee's  medical  status  when  an 
employee  experienced  difficulty  in 
breathing  while  using  a  negative 
pressure  or  demand  respirator.  Alan 
Hack  (Ex.  36-29)  and  Los  Alamos  (Ex. 
36-52)  recommended  that  a  review 
occur  when  an  individual  experiences 
difficulty  with  any  respirator,  not 
limited  to  negative  pressure  devices. 
Homestiike  Mining  (Ex.  36-30)  also 
recommended  a  review  following 
breathing  difficulty  with  any  respirator. 
OSR.A  agrees  that  breathing  difficulty 
while  wearing  any  type  of  respirator 
requires  a  medical  status  review,  and 
the  language  of  this  alternative  has  been 
changed  accordingly. 

Tlie  final  departure  from  the  ANSI 
Z88.6  physical  qualification 
recommendations  is  the  requirc;menl  in 
this  alttmaLive  that  the  employee's 
medical-status  be  reviewed  annually  or 
at  any  time  the  employee  experiences 
difficult  breathing  while  being  fitted  for 
or  using  a  respirator.  Although  the  latter 
requirement  is  implied  by  ANSI,  the 
annual  review  is  not.  By  such  an  annual 
review,  OSHA  is  not  necessarily 
requiring  a  physical  examination.  The 
objective  of  this  provision  is  to  provide 
a  mechanism  which  necessitates  routine 
review  of  any  difficulty  an  employee 
may  be  experiencing.  Other  then  being 
performed  by  or  under  the  supervision 
of  a  physician,  the  specific  nature  of  this 
annual  review  is  left  to  the  physician  to 
determine.  OSHA  invites  comments  as 
to  the  appmpriatencss  of  this  provision. 

A!vIAX  Inc.  (Ex.  36-27)  citing 
experience  with  the  OSHA  lead 
standard,  stated  that  an  armual  review 
of  medical  status  was  not  required  and 
levicw  should  be  required  only  when 


requested  by  the  employee.  Air  Products 
and  Qiemickls  inc.  agreed.  (Ex.  36-13). 
OSHA  requests  comment  on  this 
approach. 

In  the  preproposal  draft.  OSHA 
included  guidelines  for  medical 
examinations  suggesting  that  they  be 
^vea  every  five  years  for  employees 
under  forty,  every  two  years  for  those 
from  forty  to  fifty  years  of  age,  and  every 
year  for  those  above  fifty.  ANSI  in  its 
Z88.6-1984  standard  recommended 
examinations  every  5  years  for  those 
below  age  35,  every  2  years  up  to  age 
45,  and  annually  thereafter.  The  NIOSH 
Respirator  E)ecision  Logjc  suggests 
examinations  every  5  years  for  those 
under  35  years  of  age,  every  2  years  for 
those  bom  35  to  45,  and  every  1  to  2 
years  for  those  above  45.  under  most 
working  conditions  requiring 
respirators.  Under  strenuous  work 
conditions  with  an  SCBA.  NIOSH 
suggested  exams  every  3  years  for  those 
under  35.  every  18  months  for  those 
fiom  35  to  45,  and  annually  for  those 
above  45  (Ex.  38-20). 

OSHA  requests  comment  on  whether 
an  annual  review  of  medical  status  is 
needed,  or  whether  a  slidii^  scale  of 
examination  dates,  such  as 
recommended  by  NIOSH  or  ANSI,  could 
be  substituted  for  tlie  annual  medical 
review. 

Commenters  questioned  the 
preproposal  draft  requirement  that  the 
medical  evaluation  be  performed  by  a 
licensed  physician.  Many  commenters 
pointed  out  that  there  were  portions  of 
the  medical  evaluation  that  could  be 
performed  by  other  health  professionals 
such  as  occupational  health  niu-scs  and 
physicians  assistants,  or  nurse 
practitioners,  certified  audiometric 
technicians,  and  pulmonary  function 
testing  technicians  (Ex.  36-8,  36-10, 
36-13.  36-18,  36-21,  3G-22,  36-30,  36- 
32, 36-35,  36-37,  36-10.  36-41.  36- 
51A,  36-53,  36-55).  OSHA  has  revised 
the  language  for  this  alternative  to 
pejTnit  other  health  professionals  to 
perform  whatever  medical  evaluation 
procedures  the  physician  chooses  to 
delegate  to  them.  OSHA  requests 
comments  on  this  issue  and  on  the 
extent  of  the  role  that  should  be  given 
to  these  health  professionals. 

In  requiring  a  medical  evaluation, 
OSHA  has  proposed  in  this  alternative 
that  an  examination  be  given  to 
respirator  wearers  regardless  of  the  type 
of  respirator  used  or  the  conditions 
under  which  it  will  be  used. 
Couuncnters  have  suggested  that  not  all 
types  of  respirators  place  the  same 
physical  demands  upon  wearers,  and 
that  the  medical  evaluation  criteria 
could  be  reduced  for  curtain  low 
rcsi^ance  respirators.  John  Barr  of  Air 


Pnxiucts  and  Chemicals  (Ex.  36-13) 
stated  that  positive  pressure  respirators 
place  DO  significant  burdens  on  wearers, 
and  that  disposable  dust  masks  have  no 
discemabie  effect  upon  respiration.  He 
suggested  that  OSHA  exempt  such 
respirators  from  the  need  for  a 
quahfying  medical  exam. 

OSHA  requests  comments  on  whether 
the  medical  evaluation  provisions 
should  be  less  extensive  for  less 
burdensome  respirators,  such  as 
positive  pressure  respirators  or  single 
use  dust  masks,  and  if  so,  what 
provisions  could  be  reduced  or 
eliminated.  More  generally,  comment  is 
sought  on  whether  the  medical 
evaluation  provisions  should  be 
modified  to  accommodate  particular 
respirator  work  conditions,  and  if  so, 
what  those  modifications  should  be. 

OSHA  requests  information  and  data 
on  the  breathing  resistance  levels  of 
respirators  for  wearers,  and  whether  a 
medical  determination  could  be  made  lu 
select  a  breathing  resistance  level  which 
poses  no  problem  for  respirator  wearers. 

OSHA's  suggested  regulatory  language 
for  the  second  alternative  medical 
evaluation  procedure  reads  as  follows. 

(e)  Medical  evaluation. 

(1)  The  employer  shall  provide  a 
medical  evaluation  for  each  employee 
required  to  wear  a  respirator  for  more 
than  five  bouts  during  any  work  week. 
The  medical  evaluation  shall  be 
performed  by  a  licensed  physician  or  by 
a  health  professional  operating  under 
the  physicians  supervision  and  shall 
include  cx>mpletion  of  a  medical  hi.story 
and  performance  of  a  medical 
examination.  In  advance  of  the  medical 
evaluation  the  employer  shall  provide 
the  examining  profe^ional  with 
information  concerning: 

(i)  The  type  of  respiratory  protection 
to  be  used; 

(ii)  The  substances  tlie  employee  will 
be  exposed  to; 

(iiij  t)escription  of  the  work  clTort 
required; 

(iv)  Duration  and  frequency  of  usagn; 

(v)  The  type  of  work  performed, 
including  any  special  ri^sponsibilitics 
that  affect  the  safety  of  others  such  as 
fire  fighting  or  rescue  work; 

(vi)  Any  special  environmental 
conditions  (such  as  heat  or  confiiKjd 
space  entry);  and 

(vii)  Additional  requirements  for 
protective  clothing  and  equipment. 

(2)  Upon  complolion  of  the 
examination,  the  employer  shall  obtain 
from  the  examining  physician  a  written 
opinion  which  state.s  whether  the 
employee  is  fit  to  wear  a  respirator  and 
recommends  any  limitations  on 
respirator  use.  A  copy  of  this  written 
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opinion  shall  be  provided  to  the 
examined  employee. 

(3)  In  the  case  of  new  employees, 
employers  may  accept  an  already 
existing  medical  examination  or  written 
opinion  fi-om  a  physician  provided  it 
was  conducted  wdthin  a  year  of  the  date 
of  employment,  covered  the  same  type 
of  respirator  under  similar  use 
conditions,  and  meets  the  requirements 
nf{e)(l). 

(4)  The  employer  shall  have  the 
employee's  medical  status  reviewed  by, 
or  under  the  supervision  of,  a  licensed 
physician  annually  and  at  any  time  the 
employee  experiences  unusual 
difficulty  breathing  while  being  fitted 
for  or  while  using  a  respirator.  The 
employer  shall  have  the  responsible 
lii»nsed  physician  provide  a  written 
opijiion  resulting  from  the  review  as 
required  under  (e)(2). 

Alternative  3 — QuestioJinaire 

A  third  alternative  for  medical 
evaluation  would  require  that  a  medical 
questionnaire  be  used  to  survey 
respirator  users  and  to  identify  those 
who  require  physical  examinations  on 
the  basis  of  their  medical  history  (Ex. 
15-8,  15-22,  15-34, 15^1,  15-^2.  15- 
44, 15-45,  15-47.  15-68,  15-62).  The 
specific  nature  of  this  questionnaire  and 
its  accompanying  proce<lures  was  not 
always  clearly  presented  by  the 
commenters,  but  the  health  evaluation 
provisions  in  the  Organization 
Resources  Counselors,  Inc.  (ORG) 
recommended  respiratory  protection 
program  (Ex.  36-47)  was  suggested  as  a 
model  medical  evaluation  procedure 
(Ex.  36-3,  36-22,  36-35,  36-38,  36-40, 
36-41,  36-47,  36-50,  36-^1  A). 

The  program  recommended  by  ORG 
requires  that  a  screening  questionnaiie 
be  aibninistered  by  a  health  professional 
or  trained  person  for  each  respirator 
wearer,  prior  to  fit  testing.  Anyone  who 
gives  a  "yes"  answer  to  a  question  on 
the  <iiiestionnaire.  or  who  wears  an 
SCBA  for  emergency  or  rescue 
operations  would  receive  a  medical 
evaluation,  performed  by  or  under  the 
direction  of  a  physician.  The  procedures 
to  be  used  for  the  medical  evaluation 
uoiUd  be  left  to  the  judgment  of  the 
)i'^;ilth  professional  performing  the 
in  alualion.  The  employer  and  employee 
wduJd  be  notified  of  any  restrictions  on 
respirator  wear  that  ate  identified  by  the 
health  evaluation.  The  ORG 
it  toinmonded  program  includiHl  a 
no!i mandatory  appendix  containing 
sample  questionnaires  and  suggestions 
for  medical  examinations  of  individuals 
who  answered  yes  to  the  screening 
questions. 

(3ther  commenters  who  stated  that 
■iutomatic  medical  exams  for  all 
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respirator  wearers  were  not  necessary 
(Ex.  36-3.  36-13.  36-21,  36-22.  36-30. 
36-35,  36-38,  36-40.  36-41.  36-47,  36- 
50.  36-51A)  also  supported  a  medical 
questionnaire  to  screen  the  respirator 
user  population  so  that  only  those 
whose  medical  condition  warrants  a 
medical  exam  would  get  one.  The 
commenters  stated  thai  the 
questionnaire  could  be  administered 
quickly,  and  the  unnecessary  expense  of 
medical  exams  for  healthy  respirator 
users  would  be  avoided. 

OSHA  has  suggested  in  this 
alternative  that  the  question  of  who 
should  administer  the  medical 
questionnaire  and  determine  which 
respirator  users  should  be  referred  for  a 
medical  exam  be  resolved  by  adopting 
the  recommended  procedure  in  the  ORC 
respiratory  protection  program.  Either  a 
health  professional  or  a  person  trained 
in  administering  the  questioimaire  by  a 
physician  would  have  this 
responsibibty.  This  would  place  this 
critical  part  of  the  medical  evaluafiou 
under  a  trained  individual  acting  under 
the  direction  of  the  physician  who  has 
the  ultimate  responsibihty  for  approving 
respirator  use.  OSHA  requests 
comments  on  the  administration  of  the 
medical  questionnaire  and  on  the 
appropriate  individuals  for  performing 
this  reouirement. 

Employees  who  arc  assigned  to 
emergency  or  rescue  operations  with 
SCBA  respirators  would  still  be  required 
under  alternative  3  to  have  a  medical 
examination.  These  individuals  are 
placed  in  highly  stressful  environments 
while  wearing  a  heavy  SCBA,  which 
places  an  added  burden  on  their 
physical  condition.  A-questionnaire 
would  not  ser\'e  adequately  as  a 
screening  procedure  for  these  respirator 
wearers,  and  therefore  OSHA  would 
follow  the  ORC  recommendation  for 
alternative  3  and  require  that  a  medical 
exam  be  performed.  The  extent  of  that 
examination  would  be  left  up  to  the 
physician  to  determine.  OSHA  asks  for 
comments  on  the  need  for  performing  a 
medical  exam  for  these  SCBA  wearers, 
and  on  appropriate  metiical  procedures 
to  be  used  to  evaluate  their  ability  to 
perform  adequately  during  emtirgcncy 
or  rescue  operations. 

As  examples  of  medical 
questionnaires,  OSHA  has  included  in 
Appendix  C  the  ANSI  Zfi8-6  medical 
questionnaire  for  respirator  use,  as  well 
as  the  three  sample  questionnaires  from 
the  ORC  Recommended  Respiratory 
Protection  Program.  OSHA  has  plaritnl 
these  questionj 'aires  in  this 
noumandatory  appendix  in  order  to 
seek  comment  on  the  appropriateness  of 
using  such  questionnaires  and  on  which 
provisions  in  the.se  samples  are 


appropriate  for  determining  an 
individual's  ability  to  wear  a  respirator. 
OSHA  also  requests  any  alternative 
questionnaires  that  are  used  in  industry. 

The  proposed  regulatory  language  that 
has  been  developed  for  this  third 
alternative  of  the  medical  evaluation 
procedures  reads  as  follows: 

(e)  Medical  evaluation 

(1)  The  employer  shall  provide  a 
medical  evaluation  before  respirator  use 
starts  fcff  each  employee  required  to 
wear  a  respirator. 

(i)  The  medical  evaluation  shall 
consist  of  the  completion  of  a  screening 
medical  questiomiaire  for  all  respirator 
users. 

(ii)  A  medical  examination  shall  be 
administered  to  any  employee  whose 
answers  to  any  of  the  questions  on  the 
questionnaire  show  the  nee<l  for  such  en 
examination. 

(iii)  A  medical  examination  shall  b«* 
administered  to  any  employee  who  is 
assigned  to  emergency  or  rescue 
operations  while  wearing  an  SCBA. 

(iv)  The  questionnaire  shall  be 
administered  by  a  health  professional  or 
a  person  trained  in  its  administration  by 
a  licensed  physician.  ' 

(v)  Any  medical  examination 
administered  shall  be  performed  by  a 
licensed  physician  or  ifieallh 
professional  under  the  direction  of  the 
physician.  If  a  medical  examination  is 
given,  the  employer  shall  obtain  from 
the  examining  physician  a  written 
opinion  which  stetes  whether  the 
emploj-ce  has  any  detected  medical 
condition  which  would  place  the 
employee's  health  at  increased  risk  or 
material  impairment  for  respirator  use 
and  any  recommended  limitations  upon 
ihe  use  of  respirators. 

(vi)  A  copy  of  this  written  opinion 
shall  be  provided  to  the  examined 
employee.  !n  advance  of  the  medical 
examination  the  employer  shall  provide 
the  examining  professional  with 
information  concerning: 

(A)  The  type  of  rcspiratorj-  prulit ,iion 
to  be  use<l; 

(B)  The  substances  the  employe*-  will 
i)c  exposed  to: 

(C)  Description  of  the  work  effort 
required; 

(D)  Duration  and  frequency  of  usaj*c; 

(E)  The  type  of  work  performed, 
including  any  special  rcsponsibilities 
thaf  affect  the  safety  of  others  such  as 
fire  fighting  or  rescue  work; 

(F)  Any  special  enviroruncntal 
conditions  (such  as  heat  or  confioitl 
spate  entry); and 

(G)  Additiotial  requirements  for 
protective clolJjing  and  equipment. 

(2)  In  the  case  of  new  employises. 
employers  may  accept  an  abaady 
existing  nuxiical  cxaininatioa  or  wntlcu 
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opinion  from  a  physician  provided  it 
was  conducted  within  a  year  of  the  date 
of  employment,  covered  the  same  type 
of  respirator  under  similar  use 
conditions,  and  meets  the  requirements 
of{e)(l). 

(3)  The  employer  shall  have  the 
employee's  medical  status  reviewed  by, 
or  under  the  supervision  of,  a  licensed 
physician  annually  and  at  any  time  the 
employee  experiences  unusual 
difficulty  breathing  while  being  fitted 
for  or  while  using  a  respirator.  The 
employer  shall  have  the  responsible 
licensed  physician  provide  a  written 
opinion  resulting  from  the  review  as 
required  under  (e)(1). 

Other  Issues 

Medical  Removal  Protection 

In  some  substance  specific  standards 
(e.g.  cotton  dust  29  CFR  1910.1043  and 
asbestos  29  CFR  1910.1001)  OSHA  has 
required  economic  protection  for 
employees  who,  for  medical  reasons, 
cannot  wear  required  respirators. 
CaUfomia  OSHA  (Ex.  36-44)  and  the 
United  Steel  Workers  of  America  (Ex. 
36-46)  recommended  that  OSHA 
request  any  data  on  the  instances  and 
types  of  cases  where  employees  have 
been  determined  not  to  be  able  to  wear 
a  respirator  and  what  happened  to  these 
workers  under  current  respirator 
programs.  Determining  the  prevalence 
of  such  rejections  and  the  fates  of  those 
who  were  rejected  could  be  useful  in 
determining  the  need  of  employers  to 
supply  alternative  respirators  or  the 
need  for  OSHA  to  require  that 
employers  provide  alternative  jobs  for 
those  who  cannot  wear  a  particular  type 
of  respirator.  Therefore,  OSHA  requests 
the  submission  of  any  data  or 
information  regarding  instances  and 
details  of  cases  where  workers  were 
found  to  be  unable  to  wear  respirators 
and  how  this  determination  affected  the 
worker's  job  responsibilities.  OSHA 
would  also  like  to  receive  any  available 
information  on  the  frequency  with 
which  such  situations  occur,  or 
alternatively  on  how  many  such  cases 
are  known  to  have  happened. 

Since  the  inability  to  wear  a 
respirator,  or  failing  to  pass  a  medical 
evaluation,  could  result  in  employees 
losing  their  jobs,  some  commenters 
recommended  that  OSHA  should  add 
provisions  to  help  employees  in  these 
situations.  Medical  removal  protection, 
the  requirement  that  employers  provide 
employees  who  are  unable  to  wear 
respirators  with  alternative  assignments 
at  the  same  seniority  and  pay,  was 
recommended  by  several  commenters 
(Ex.  36-14,  36-26,  36-44,  36-^6). 
Giving  employees  who  fail  to  pass  the 


initial  medical  evaluation  the  right  to  a 
second  opinion,  similar  to  the  provision 
for  physician  review  in  the  lead 
standard  (29  CFR  1910.1025(j)(3))  was 
suggested  by  other  commenters  (Ex.  36- 
44,  36-46).  Adding  a  requirement  that 
the  employer  provide  an  alternate  type 
of  respirator  such  as  a  PAPR  or  supplied 
air  respirator  in  cases  where  an 
employee  cannot  use  a  negative 
pressure  air-piuifying  respirator  due  to 
medical  restrictions  was  recommended 
by  CaUfomia  OSHA  (Ex.  36-44). 
Although  such  provisions  were 
included  in  recent  OSHA  standards 
such  as  cotton  dust  (29  CFR 
1910.1043(f)(2)(iii),  (n(2)(iv),  (h)(5)(i)(c)) 
and  asbestos  (29  CFR 
1910.1001(g)(2)(ii))  OSHA  does  not  feel 
that  sufficient  information  has  been 
submitted  upon  which  such  provisions 
could  be  included  in  this  proposal  for 
general  application  to  all  workplaces. 
Therefore,  additional  information  and 
data  are  requested  which  address  these 


issues. 


(F)  Fit  Testing  Procedures 

Although  it  has  long  been  recognized 
that  respirators  must  fit  properly  in 
order  to  provide  protection,  it  has  only 
been  within  the  last  few  years  that 
systematic  approaches  for  assessing  and 
assuring  fit  have  been  developed.  As  a 
result  of  continuing  research,  a  number 
of  fit  testing  protocols  have  been 
developed  and  tested  (Ex.  2,  8).  In 
addition,  because  of  the  variability  of 
face  size  characteristics  among 
individuals,  different  sizes  of  facepieces 
are  now  available,  in  contrast  to  the 
recent  past  when  a  "one  size  fits  all" 
approach  was  generally  taken. 

In  general  there  are  two  categories  of 
fit  testing — qualitative  and  quantitative. 
Qualitative  fit  testing  involves  the 
introduction  of  a  gas,  vapor,  or  aerosol 
challenge  agent  into  an  area  around  the 
respirator  wearer.  A  determination  is 
then  made  as  to  whether  the  respirator 
wearer  can  detect  the  presence  of  the 
challenge  agent  through  subjective 
means  such  as  odor,  taste,  or  nasal 
irritation.  If  the  presence  is  detected,  the 
respirator  fit  is  considered  tabe 
inadequate. 

In  a  quantitative  respirator  fit  test  the 
respirator  is  worn  in  a  stable  test 
atmosphere  containing  a  suitable 
challenge  agent.  The  adequacy  of  the  fit 
is  determined  by  measuring  the  actual 
levels  of  the  challenge  agent,  both 
outside  and  inside  the  facepiece  of  the 
respirator. 

The  current  standard  sets  out  no 
specific  protocols  for  fit  testing  although 
it  does  require  training  which  provides 
an  opportunity  to  have  the  respirator 
"fitted  properly".  It  also  requires 


employees  to  be  trained  to  check  the  fit 
eadi  time  the  respirator  is  put  on 
without  specifying  how  the  check  is  to 
be  performed  or  even  what  type  of 
check  is  acceptable.  Experience  and 
research  over  the  past  ten  years  have 
demonstrated  that  this  is  insufficient,  as 
set  forth  in  the  following  discussion. 

Even  when  fit  testing  is  performed,  it 
may  be  inadequate.  In  the  past,  some 
manufacturers  included  their  own 
qualitative  fit  testing  protocols  as  part  of 
the  manufacturers  instructions  to  the 
user.  Numerous  commenters 
complained  that  NIOSH  or  OSHA 
should  check  the  manufacturers 
instructions  for  adequacy  and 
consistency  (Ex.  15-14, 15-16. 15-36, 
15-41,  15-46,  15^7,  15-48,  15-50, 15- 
52, 15-75A,  15-79),  since  employers 
often  use  or  attempt  to  use  such 
instructions  to  fit  respirators  to  their 
employees  faces.  Since  fit  testing  is 
often  done  by  the  employer, 
commenters  also  suggested  that  the 
simplicity  of  the  protocol  be  stressed. 

Commenters  to  the  ANPR  suggested 
that  a  standardized  protocol  be 
developed  which  is  oriented  toward  the 
hazard  or  level  of  exposure  when 
determining  the  qualitative  efficacy  of  a 
respirator  (Ex.  15-10, 15-48, 15-64).  In 
addition,  it  was  suggested  that  the  type 
of  odor  or  irritant  used  should  also  be 
standardized  (Ex.  15-54, 15-58,  15-70, 
15-71, 15-76).  Correlation  of  the  testing 
done  qualitatively  and  quantitatively 
would  also  aid  in  assuring  that 
respirators  being  worn  axe  effective  (Ex. 
15-1 7B,  34-8).  The  proposed  standard 
attempts  to  standardize  the  protocol  and 
also  simplify  the  procedures. 

OSHA  has  recognized  the  need  for  fit 
testing  in  the  development  of  recent 
substance  specific  rulemakings. 
Quantitative  fit  tests  were  required  in 
such  standards  as  acrylonitrile  (29  CFR 
1910.1045)  and  lead  (29  CFR 
1910.1025).  However,  specifiq  protocols 
were  not  provided  in  any  of  these 
substance  specific  standards.  Later, 
questions  arose  regarding  the  feasibility 
of  the  requirement  for  quantitative  fit 
testing  in  the  lead  standard  (29  CFR 
1910.1025).  As  a  result  OSHA 
conducted  a  specific  rulemaking  for  the 
fit  testing  provisions  of  the  lead 
standard.  It  was  consequently 
determined  that  qualitative  fit  testing 
could  be  used  with  half  mask  negative 
pressure  respirators,  provided  that  one 
of  three  specified  protocols  was 
followed,  and  provided  that  lead 
concentrations  do  not  exceed  ten  times 
the  permissible  exposure  limit  (47  FR 
51110). 

These  specified  qualitative  fit  testing 
(QLFT)  protocols  use  isoamyl  acetate, 
irritant  smoke,  or  saccharin  as  the  test 


agents.  OSHA  believes,  based  on  the 
record  of  the  lead  suppleniental 
rulemaking  (47  FR  51110),  that  the  three 
QLFT  protocols  accepted  for  use  in  the 
lead  standard  are  generally  appropriate 
for  use  %vith  negative  pressure  half  mask 
respirators  and  has  therefore 
incorporated  them. 

This  proposal  would  require  that  fit 
testing  be  performed  where  air-purifying 
respirators  as  well  as  tight  fitting 
atmosphere-supplying  respirators  are 
used.  Either  qualitative  fit  testing  or 
quantitative  fit  testing  may  be 
conducted  for  quarter  facepiece,  half 
mask,  or  full  facepiece  respirators.  The 
proposal  details  the  procedures  for 
qualitative  and  quantitative  fit  tests  in 
Appendix  A.  Commenters  (Ex.  36-38) 
on  the  preproposal  draft  stated  that  the 
protocol  exercise  regimens  and  other 
elements  common  to  both  qualitative 
and  quaraitative  fit  testing  were  not 
consistent.  Therefore  the  common 
elements  of  the  protocols  in  Appendix 
A  have  been  standardized  in  this 
proposal  in  order  to  provide 
consistency. 

It  is  recognized  that  one  purpose  of 
revising  the  existing  respiratory 
protection  standard  is  to  allow  for 
changes  in  respiratory  protection 
technology.  Numerous  comments  were 
made  suggesting  that  fimiting  the 
qualitative  and  quantitative  tests  to 
cartain  specified  methods  would  freeze 
technology  at  the  present  state  and 
would  not  allow  for  future  changes  nor 
provide  any  incentive  to  develop  new 
lest  methods  or  test  agents  (Ex.  36-22, 
3&-32,  36-35,  36-51.  36-33).  OSHA 
agrees  and  would  like  to  develop  more 
porformance  oriented  criteria  by  which 
now  or  modified  fit  test  procedures  can 
bo  evaluated.  Such  criteria  must 
guarantee  a  high  level  of  certainty  that 
the  fit  test  will  in  fact  select  the  best 
fitting  respirator  and  give  maximum 
assurance  of  reliable  fit.  Performance 
oriented  criteria  that  will  enable  reliable 
new  fit  tests  to  be  developed  and 
implemented  do  not,  to  OSIL\'s 
knowledge,  exist  at  the  present  time. 
OSHA  seeks  comment  so  that  it  can 
build  a  provision  into  the  standard  that 
encourages  and  permits  improvements 
in  fit  test  technology.  Such  comment 
should  include  specifications  for 
validation  procedures  and  for  what 
organizations  can  be  designated  as 
credible  validation  performers. 

In  the  absence  of  performance 
urioBled  criteria  for  determining  the 
reliability  of  fit  tests,  OSHA  is 
proposing  to  allow  the  use  of  qualitative 
or  quantitatix-e  fit  tests  other  than  the 
methods  specified  in  Appendix  A 
provided  they  are  validated  to  provide 
equivalent  or  better  reliability. 


When  a  qualitative  fit  test  is  properly 
administered  for  a  half  mask,  quarter 
mask,  or  full  facepiece  negative  pressure 
air-purifying  respirator  in  aocordance 
with  the  protocols  in  Appendix  A, 
OSHA  proposes  to  allow  the  respirator 
to  be  used  in  concentrations  up  to  a 
maximum  of  ten  times  the  established 
permissible  exposure  limit. 

Quantitative  fit  testing  (QNFT),  a 
more  recent  development,  measures  the 
efficacy  of  a  respirator  by  actually 
measuring  and  comparing  the 
contaminant  level  inside  and  outside  a 
respirator  facepiece.  As  with  quaUtative 
fit  testing,  commenters  stated  that 
manufacturers'  QNFT  protocols  differ 
greatly  (Ex.  15-22, 15-26,  15-30. 15- 
44).  Many  objected  that  different  test 
agents  Wj|re  used  (Ex.  15-44, 15-55,  15- 
58,  15-79).  Some  manufacturers 
protocols  only  test  the  respirator  once 
instead  of  using  the  average  of  several 
tests.  OSHA  in  reviewing  these 
comments  agreed  that  the  QNFT 
procedure  should  be  standardized  and 
for  lliis  reason  includes  a  protocol  in  the 
proposed  standard. 

Either  qualitative  or  quantitative  fit 
testing  may  be  used  fw  quarter 
facepiece,  half  mask,  or  full  facepiece 
respirators.  However,  OSHA  has  only 
limited  data  on  the  applicability  of  the 
qualitative  fit  test  protocols  for  either 
quarter  facepiece  or  full  facepiece 
respirators.  Therefore,  although  this 
proposal  does  allow  the  use  of  quarter 
facepiece  and  full  facepiece  respirators 
which  pass  the  QLFT  in  atmospheres  up 
to  ten  times  the  established  exposure 
limit,  OSHA  invites  interested  parties  to 
submit  data  which  demonstrate  how 
well  the  QLFT  protocols  can  detect  f)oor 
fits  for  full  facepiece  and  quarter 
facepiece  respirators. 

If  the  employer  chooses  to  use 
quantitative  fit"  testing,  a  full  facepiece 
respirator  may  be  used  up  to  a 
maximum  of  its  assigned  protection 
factor  of  50  as  shown  in  Table  I  of 
paragraph  (d),  provided  that  the  fit 
factor  obtained  during  quantitative  fit 
testing  is  at  least  500. 

The  proposal  requires  fit  testing  of 
tight  fitting  atmosphere-supplying  and 
powered  air-purifying  respirators.  It  is 
recognized  that  demand  type 
atmosphere-supplying  respirators  have 
negative  air  pressure  inside  the 
facepiece  compared  to  the  air  pressure 
outside  the  respirator  upon  inhalation. 
The  efficacy  of  these  respirators 
therefore  rehes  to  a  large  degree  on  the 
integrity  of  the  facepiece  to  face  fiL 
Therefore  it  is  clearly  appropriate  to 
require  fit  testing  of  demand  or  negative 
pressure  tight  fitting  atmosphere- 
supplying  respixat(ws.  Comments  were 
also  received  r^aitling  positive 


pressure  tight  fitting  atmosphere- 
supplying  respirators  (Ex.  36-26. 36-4S, 
36-44).  Such  comments  suggested  that 
it  is  appropriate  to  require  the  fit  testing 
of  positive  pressure  devices  since  it  has 
been  determined  that  positive  pressure 
respirators  do  not  always  maintain 
positive  pressure.  Further,  the  possible 
adverse  eSeas  of  the  negative  pressure 
spikes  can  be  minimized  by  providing 
positive  pressure  respirator  users  with 
good  fitUng  facepieces.  Therefore,  il  has 
been  suggested  that  quantitative  fit 
testing  should  be  required  for  positive 
pressure  equipment  (Ex.  36-26). 
Accordingly,  OSHA  is  proposing  that 
tight  fitting  atmosphere-supplying 
respirators  utilizing  quarter  facepiece, 
half  mask,  and  full  facepiece  masks  be 
fit  tested  either  by  a  quaUtative  or 
quantitative  fit  test.  The  proposal 
specifies  that  only  the  mask  needs  to  be 
tested,  not  the  entire  respirator  unit. 
Since  the  testing  of  entire  atmosphere- 
supplying  respirator  units  may  require 
even  more  specialized  QNFT 
equipment,  and  since  the  fit  of  the 
facepiece  itself  is  the  basic 
consideration,  only  the  mask  is  required 
to  be  tested.  It  is  recognized  that  most 
respirator  facepieces  (i.e  brand,  model, 
size)  are  available  in  air-purifying 
models  as  well  as  atmosphere-supplying 
units. 

Tlie  fit  test  is  to  be  performed  on  the 
same  brand,  size,  and  model  of  an  air- 
purifying  respirator.  Once  a  fit  is 
achieved  with  a  particular  mask,  a 
NIOSH  approved  atmosphere-supplyii^ 
respirator  which  utilizes  the  same  type 
of  mask  as  used  in  the  test  (i.e..  brand, 
size,  mode!)  is  to  be  selected  for  use  by 
the  employee.  The  respirator  may  then 
be  used  with  an  assignment  protection 
factor  as  noted  in  Table  II. 

OSHA  is  proposing  that  fit  testing  be 
performed  before  an  employee  first 
starts  wearing  a  respirator  in  the  work 
environment  and  at  least  annually 
thereafter.  Semiannual  respirator  fit 
testing  is  required  currently  in  certain 
OSHA  substance  specific  standards 
such  as  lead,  inorganic  arsenic, 
acrylonitrile,  and  asbestos.  In  the 
preproposal  draft  respirator  standard, 
OSHA  proposed  that  fit  testing  be 
performed  annually.  Testing  respirator 
fit  on  an  annual  basis  was  considered 
more  appropriate  for  a  general  respirator 
use  standard  rather  than  the  semiannual 
fit  testing  required  in  some  substance 
specific  OSHA  standards.  Commenters 
on  the  preproposal  draft  standard  agreed 
with  the  annual  testing  requirement  (Ex. 
36-8. 36-11.  36-26.  36-30.  36-31,  36- 
44,  36-45.  36-47).  Othere  disagreed. 
Michael  Stewart  of  the  Boeing  Company 
(Ex.  36-24)  commented  that  fit  testing  " 
should  not  be  required  at  a  fixed. 
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arbitrary  frequency  since  changes  which 
aHiect  a  proper  respirator  seal  occur  at 
random.  He  proposed  that  OSHA 
require  fit  testing  whenever  an 
employee  experiences  difficulty  in 
obtaining  an  adequate  face  seal  during 
a  routinely  performed  positive/negative 
fit  check.  However,  a  study  of  the 
negative  pressure  fit  check  has  shown 
(Ex.  24-21)  that  this  fit  check  would 
pass  respirator  wearers  with  inadequate 
fits,  particularly  those  that  require 
protection  factors  above  10.  Therefore, 
the  use  of  positive/negative  facepiece  fit 
checks  to  determine  when  a  fit  test 
should  be  given  would  be  an  inadequate 
substitute  for  annual  fit  testing.  The 
Monsanto  Company  (Ex.  36-32),  Amoco 
Corporation  (Ex.  36-35)  and  the  Dow 
Chemical  Company  (Ex.  36-40)  stated 
that  annual  fit  testing  was  not  necessary 
and  it  was  their  experience  that  fit 
testing  every  second  year  was  adequate. 
It  is  OSHA's  belief,  however,  that  fit 
testing  not  only  determines  respirator 
fit,  but  also  provides  an  opportunity  to 
check  on  comfort  and  problems  with 
respirator  wear,  and  reinforces 
respirator  training  by  having  wearers 
review  the  proper  methods  of  donning 
and  wearing  the  respirator.  Moreover,  a 
two  year  interval  between  fit  tests  has 
not  been  shown  to  provide  adequate 
assurance  that  necessary  respirator  fit 
factors  will  be  maintained  in  the 
workplace.  OSHA  encourages  these 
companies  and  others  to  provide  any 
supporting  data  or  specific  experiences 
they  have  that  would  support  an 
alternative  to  annual  fit  testing.  OSHA 
invites  comments  from  all  interested 
parties  on  the  annual  fit  testing 
requirement  and  on  alternative  fit 
testing  fi^quencies.  OSHA  also  requests 
any  experience  from  fit  testing  programs 
on  how  frequently  the  annual  fit  test 
results  in  the  changing  of  the  previously 
assigned  respirator  for  a  new  model  or 
size. 

The  point  was  raised  that  either 
contractors  or  corporate  staff  members 
often  have  sole  responsibiUty  to  conduct 
quantitative  fit  testing  at  local  facilities 
and  that  a  problem  is  created  when  new 
hires  enter  the  work  force  after  the 
annual  fit  test  has  been  completed  at  the 
facility  (Ex.  36-11).  OSHA  is  proposing 
that  where  assigned  protection  factors 
higher  than  ten  are  necessary,  requiring 
quantitative  fit  testing,  an  employer  may 
utilize  a  qualitative  fit  test  to  select 
respirators  for  new  employees  provided 
that  a  quantitative  fit  test  is 
administeied  within  thirty  days.  This  is 
allowed  only  when  the  employer  is 
relying  on  an  outside  party  to  conduct 
quantitative  fit  testing.  OSHA  is  also 
asking  for  comments  on  whether  this 


provision  should  be  broadened  to  cover 
other  situations,  such  as  when  the 
QNFT  equipment  is  out  of  service  for 
repairs,  where  the  thirty  day  exemption 
would  prove  useful. 

It  is  generally  recognized  that  facial 
configuration,  and  ultimately  respirator 
fit,  can  be  afiiected  by  factors  such  as 
weight  gain  or  loss,  and  can  change  with 
time.  Comments  were  submitted 
requesting  that  specific  criteria  be 
provided  on  the  conditions  which 
would  require  a  retest,  such  as  a  set 
amount  of  weight  change  (Ex.  36-13, 
36-28).  To  clarify  the  issue  the  current 
proposal  states  that  retesting  is  required 
as  necessary,  such  as  when  visual 
observations  are  noted  regarding  ah 
employee's  condition  which  could 
affect  respirator  fit.  Further  it  instated 
that  such  conditions  may  be  facial 
scarring,  cosmetic  surgery,  or  an 
obvious  change  in  body  weight.  OSHA 
believes  that  it  is  not  possible  to  provide 
specific  quantifiable  criteria  for  the 
extent  of  such  changes  and  that  it  is 
unavoidable  that  the  employer  will  need 
to  exercise  judgment  in  deciding  when 
a  non-scheduled  fit  test  is  necessary. 

Once  fitted  the  employee  shall  be 
given  the  opportunity  to  wear  the 
respirator  for  two  weeks.  If  the 
respirator  becomes  unacceptably 
uncomfortable  the  employee  must  be 
given  an  opportunity  to  select  a 
different  respirator  facepiece  and  be 
retested.  Employers  relying  on 
contractors  to  conduct  fit  testing  may 
wish  to  have  the  employee  successfully 
fitted  in  two  different  respirators.  This 
would  prevent  having  the  contractor 
return  to  the  facility  to  retest  an 
employee  whose  respirator  became 
uncomfortable. 

Appendix  A 

Appendix  A  applies  to  both 
qualitative  and  quantitative  fit  testing  of 
quarter  facepiece,  half  mask,  and  full 
facepiece  respirators.  The  appendix 
identifies  three  established  qualitative 
fit  test  protocols  and  one  quantitative  fit 
test  protocol  utilizing  one  of  two  test 
agents. 

A  protocol  for  the  TSI  Portacount  fit 
testing  method  has  not  been  included  as 
an  established  quantitative  fit  test 
protocol  at  this  time.  The  use  of  the 
Portacount  is  currently  acceptable  under 
a  compliance  interpretation  which  treats 
its  use  as  a  de  minimis  violation  of  the 
substance  specific  standards  which 
require  the  use  of  an  aerosol  generation 
system  for  quantitative  fit  testing.  As 
part  of  this  rulemaking  a  protocol  for  the 
Portacount  will  be  reviewed  and,  if 
appropriate,  the  existing  substance 
specific  standards  fit  test  provisions  will 
be  revised  to  permit  its  use.  OSHA 


invites  the  submission  of  other  fit  test 
protocols  for  public  comment  and 
OSHA  approval  before  inclusion  as 
established  fit  test  methods. 

In  addition  Appendix  A  contains  two 
sets  of  "minimum  criteria  for  a  valid  fit 
test".  One  set  of  criteria  applies  to 
qualitative  fit  tests  which  utilize  a  "non- 
established"  test  agent  or  method.  The 
second  set  applies  to  quantitative  fit 
tests  which  use  a  "non-established"  test 
agent  or  test  method.  The  purpose  of 
including  these  criteria  is  to  allow  and 
encourage  the  development  of  new 
qualitative  and  quantitative  fit  test 
methods  and/or  media.  This  is  in 
response  to  numerous  comments  stating 
that  any  new  standard  should  be 
flexible  enough  to  allow  new  methods, 
test  agents,  and  respirator  test 
technology  to  be  developed  (Ex.  36-22, 
36-32,  36-35,  36-51A,  36-53).  OSHA 
requests  comments  as  to  the 
appropriateness  and  adequacy  of  the 
proposed  Minimum  Criteria. 

New  test  methods  and/or  agents  may 
be  accepted  by  OSHA  after  their  use  is 
proposed  in  a  Notice  of  Proposed 
Rulemaking,  and  comments  are 
requested,  according  to  a  notice  and 
comment  rulemaking  procedure 
pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  OSHA 
believes  that  this  procedure,  authorized 
by  the  OSH  Act  in  the  last  sentence  of 
section  6(b)(7)  will  allow  relevant 
public  comment  to  be  submitted  for 
OSHA's  evaluation  without  the  need  for 
public  hearings.  Since  the  protocols 
which  will  be  adopted  in  this  standard 
will  have  been  subjected  to  rulemaking, 
additional  protocols  too,  should  be 
examined  in  a  public  proceeding. 
However,  requiring  full  6(b)  rulemaking, 
with  public  hearings,  would  in  OSHA's 
view,  unduly  delay  decision  making  on 
the  validity  of  new  fit  testing  protocols 
and  would  be  unnecessarj'.  OSHA 
believes  that  this  procedure  strikes  an 
appropriate  balance  between  the  need  to 
accommodate  technological  advances  in 
fit  testing,  and  the  need  to  obtain  input 
from  affected  employers  and  employees. 

Both  the  qualitative  and  quantitative 
validation  criteria  for  new  fit  test 
methods  require  that  the  fit  test  data 
submitted  for  approval  demonstrate 
statistically  that  the  fit  test  method 
would  be  as  protective.  These 
requirements  set  a  strict  performance 
criteria  for  new  test  methods.  While 
these  criteria  have  generally  been  used 
in  the  past  in  evaluating  test  data  it  is 
not  clear  that  these  performance  levels 
are  the  most  appropriate  ones  to  be  used 
for  evaluating  new  fit  tests.  Some  of  the 
existing  qualitative  fit  test  methods  that 
are  generally  accepted  do  not  meet  these 
performance  levels.  The  irritant  smoke 


(Ex.  24-12)  and  saccharin  (Ex.  24-20) 
QLFT  protocols  identified  92  percent  of 
users  with  poor  fits  at  the  95% 
confidence  level.  The  isoamyl  acetate 
QLFT  protocol  identified  93%  of  the 
poor  respirator  fits  (Ex.  24-19).  As  an 
alternative,  it  has  been  suggested  that 
OSHA  allow  the  use  of  new  fit  test 
methods  that  are  proven  to  meet  or 
exceed  the  performance  levels  of  the 
currently  accepted  methods.  OSHA 
requests  comments,  data,  and 
information  on  the  appropriate 
performance  levels  that  should  be 
required  for  new  fit  test  methods,  and 
on  whether  the  95%  of  users/95% 
confidence  level  requirements 
contained  in  the  validation  criteria  for 
new  fit  test  methods  should  be  retained 
or  revised. 

The  question  of  whether  OSHA 
should  propose  standard  test  aerosol 
particle  sizes  to  be  used  in  validating 
new  qualitative  fit  test  methods  has 
been  raised.  For  validation  testing  of 
respirators  equipped  with  high 
efficiency  particulate  air  (HEPA)  filters 
a  polydisperse  test  aerosol  with  a  mass 
median  aerodynamic  diameter  of  0.6 
micrometers  with  a  geometric  standard 
deviation  of  less  than  2  was  considered 
by  OSHA.  For  testing  respirators 
equipped  with  non-HEPA  filters  a 
polydisperse  test  aerosol  with  a  mass 
median  aerodynamic  diameter  of  2.0 
micrometers  and  a  geometric  standard 
deviation  of  less  than  2  was  suggested. 
These  are  the  particle  size  ranges  for 
silica  dust  that  NIOSH  uses  for  HEPA 
and  dust/mist  filter  certification. 
Whether  these  particular  aerosol  sizes 
are  the  most  appropriate  ones  to  be 
specified  for  use  in  validating  new 
qualitative  fit  test  methods  is  uncertain. 
In  the  proposal  OSHA  has  not 
established  a  standard  test  aerosol 
particle  size.  With  respect  to  qualitative 
fit  testing,  OSHA  invites  comments  and 
questions  as  to  the  size  of  aerosols 
acceptable  for  use  in  qualitative  fit  test 
protocols,  whether  OSHA  should 
establish  standard  test  aerosol  sizes  for 
validation  testing,  and  if  so,  what  the 
appropriate  sizes  should  be. 

It  should  be  remembered  that, 
regarding  the  minimum  criteria  for 
validation  of  a  new  fit  test  procedure, 
the  test  subjects  of  interest,  and  the  only 
ones  that  enter  into  the  statistical 
analysis,  are  those  who  have  poor 
respirator  fits.  The  statistics  must  be 
based  on  the  abifity  of  the  new  test 
procedure  to  detect  an  already 
established  poorly  fitting  respirator.  It 
must  be  kept  in  mind  that  the  validation 
of  a  fit  test  measures  the  performance  of 
the  fit  test  and  not  of  the  respirator.  The 
objective  of  the  validation  testing  is  to 
assure  that  the  new  test  procedure 


provides  results  which  are  at  least  as 
reliable  as  those  of  the  existing 
protocols. 

The  validation  of  new  fit  testing 
procediu-es  has  to  be  a  carefully 
controlled  measurement  procedure 
using  test  instrumentation  with  an 
accuracy  that  exceeds  that  found  in 
standard  quantitative  fit  testing.  The 
validation  testing  that  has  been  done  on 
the  existing  fit  test  procedures  were 
performed  using  laboratory  grade 
instrumentation.  As  a  matter  of  caution, 
it  is  recommended  that  those 
performing  validation  testing  for  new  fit 
test  procedures  submit  to  OSHA  the  test 
parameters  of  the  instrumentation  that 
will  be  used  in  advance,  before 
extensive  testing  is  done.  OSHA  invites 
comments  to  specify  more  precisely  the 
performance  parameters  that  should  be 
established  for  valid  comparison 
measurements.  The  section  in  this 
proposal  that  describes  minimum 
criteria  for  validation  of  new  QNFT 
protocols  requires  that  instrumentation 
achieve  sufficient  accuracy  and 
precision,  but  does  not  specify  values 
for  these  parameters.  Therefore.  OSHA 
requests  comments  on  appropriate 
values  for  accuracy  and  precision  of 
validation  instrumentation  including 
sampling  systems,  detectors  and 
processors.  OSHA  is  aware  that  the 
ANSI  Z88  respirator  committee  is 
working  on  minimum  criteria  for  fit  test 
instrumentation.  If  during  the 
rulemaking  process  ANSI  finalizes  its 
recommendations,  OSHA  will  give  them 
serious  consideration  with  respect  to  the 
minimum  criteria. 

New  Fit  Testing  Technology 

The  minimum  criteria  for  fit  testing 
also  contains  a  section  that  deals  with 
minimum  criteria  for  new  technology.  It 
contains  provisions  which  are  general  in 
nature,  since  without  knowing  what  the 
new  fit  testing  technology  will  be  it  is 
not  possible  to  develop  specific  criteria. 
Fit  testing  methods  using  new 
technology  will  have  to  be  approved  by 
OSHA  on  a  case  by  case  basis,  taking 
into  account  the  specific  nature  of  the 
new  technology.  OSHA  requests 
comments  on  how  new  technology  for 
fit  testing  should  be  evaluated,  and  what 
ground  rules  for  minimum  criteria 
OSHA  should  establish  concerning  its 
use. 

OSHA  is  aware  that  there  are  other  fit 
testing  methods  under  development  that 
do  not  rely  on  particle  counting,  such  as 
the  controlled  negative  pressure  fit  test 
or  fit  tests  that  use  a  gas  as  the  fit  test 
agent.  Other  novel  fit  test  methods  using 
different  technologies  may  be  developed 
in  the  future.  OSHA  intends  to  allow  for 
the  possible  acceptance  of  these  novel 


fit  test  methods.  However,  there  has  to 
be  a  way  to  guarantee  that  any  new  fit 
test  method  is  at  least  as  effective  as  the 
existing  particulate  methods  in 
screening  out  poor  respirator  fits.  The 
proposed  criteria  in  Appendix  A  for 
new  fit  test  methods  related  to  particle 
counting  fit  test  methods,  and  may  not 
be  appropriate  for  other  technologies. 
OSHA,  therefore,  would  hke  suggestions 
on  what  criteria  would  be  appropriate 
for  accepting  or  rejecting  fit  test 
methods  based  on  non-conventional 
principles. 

Fit  Test  Exercises 

Complaints  were  also  registered  on 
the  issue  that  the  fit  test  protocols 
specified  in  the  prepublication  draft 
proposal  were  not  consistent  in  that  the 
exercise  regimens,  length  of  test 
exercises  and  type  of  exercises  were  not 
consistent  among  the  qualitative  fit  lest 
methods  and  that  there  were 
corresponding  differences  between  the 
qualitative  and  quantitative  fit  test 
protocols  (Ex.  36-38).  For  example,  the 
isoamyl  acetate  method  consisted  of 
seven  exercises;  the  saccharin  protocol, 
five  exercises;  the  irritant  fume  protocol, 
six  exercises;  and  the  quantitative  fit 
test  protocol,  eight  exercises.  Therefore 
the  initial  section  of  Appendix  A 
contains  uniform  requirements 
applicable  to  both  qualitative  and 
quantitative  fit  tests.  Except  for  minor 
modifications,  the  uniform  requirements 
are  the  same  as  those  identified  in  the 
OSHA  lead  standard  (29  CFR 
1910.1025)  as  a  result  of  the  rulemaking 
on  its  fit  testing  provisions.  Only  those 
areasvvhere  substantive  changes  were 
made  and  where  comment  has  been 
received  are  addressed  below. 

In  the  course  of  the  fit  test  the  lest 
subject  is  to  seat  the  respirator  by 
moving  the  head  from  side-to-side  and 
up  and  down,  slowly  while  taking  a  fow 
deep  slow  breaths.  "This  represents  a 
change  from  the  selection  protocol  in 
the  lead  standard,  since  the  lead 
standard  protocol  requires  the  head  to 
be  moved  "rapidly"  from  side  to  sido 
and  up  and  down.  The  Los  Alamos 
National  Laboratory  commented  that 
there  is  uncertainty  regarding  the  ability 
of  rapid  head  movement  to  seat  a 
respirator,  and  also  indicated  that  it  may 
actually  make  the  fit  worse  (Ex.  36-52). 
Therefore  OSHA  has  revised  the 
proposal  regarding  this  aspect  by 
removing  the  word  "rapidly". 

The  employer  is  to  maintain  a  n'(.onl 
of  the  fit  test  administered  to  an 
employee.  The  fit  test  record  is  to 
include  the  date  and  type  of  test,  test 
agent,  employee  information,  and  t\'pe 
of  respirator.  When  QNFT  is 
administered  a  record  of  the  test 
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recording  (i.e.  strip  chart,  computer 
integration,  etc.)  is  to  be  maintained. 
The  fit  test  records  are  to  be  maintained 
until  the  next  fit  test  is  administered.  A 
record  is  necessary  to  enable  OSHA  to 
determine  compliance  by  verifying  that 
an  employee  has  been  fit  tested  before 
first  starting  respirator  use  and  at  least 
annually  thereafter;  that  the  tested 
employee  passed  the  qualitative  fit  test, 
or  achieved  a  sufficiently  high  fit  factor 
to  pass  the  quantitative  fit  test  for  the 
assigned  protection  factor  required:  that 
the  quantitative  fit  test  was  correctly 
performed  and  the  fit  factor  calculated 
properly;  and  that  the  respirator  model 
and  size  as  determined  during  fit  testing 
are  the  same  as  being  used  by  that 
employee  in  the  workplace.     . 

Initially  OSHA  proposed  that  a  fit  test 
card  be  furnished  to  the  employee.  The 
card  was  to  contain  information 
regarding  the  size  and  type  of  respirator 
fitted  and  the  date  of  the  test.  Comment 
was  made  (Ex.  36-39)  that  the 
requirement  for  a  fit  test  card  created  an 
additional  recordkeeping  burden. 
Therefore  the  requirement  has  been 
deleted  in  the  current  proposal. 

An  alternative  to  the  required  fit  test 
recordkeeping  would  be  to  allow  the 
employer  to  sign  a  certification  that  fit 
testing  has  been  performed  and  not 
require  that  any  fit  test  records  be 
maintained.  This  certification  would 
state  that  fit  testing  had  been  performed 
and  provide  the  date  of  the  certification, 
the  employee  identifier  of  the  person 
certified,  and  the  signature  or  initials  of 
the  responsible  individual  making  the 
certification.  Since  a  certification  is  not 
considered  a  record  for  recordkeeping 
purposes,  and  the  fit  test  records 
generated  during  the  fit  test  would  not 
have  to  be  maintained,  the 
recordkeeping  burden  of  the  proposed 
standard  would  be  reduced.  However, 
the  replacement  of  the  requirement  for 
retaining  the  fit  test  records  by  a 
certification  requirement  would  have  an 
impact  on  the  performance  of  an 
inspection.  Inspectors  would  have  to 
rely  on  secondary  sources  such  as 
interviews  of  employees  and  fittest 
operators  to  confirm  compliance  with 
the  specific  fit  test  requirements  of  the 
standard.  OSHA  requests  comments  on 
the  burden  associated  with  maintaining 
fit  test  records  and  on  the  feasibility  of 
fit  test  certification  as  an  alternative  to 
tlu;  recordkeeping  currently  required  in 
\hv  proposal. 

The  test  subject  is  to  perform  eight 
exercises.  Seven  of  the  exercises  are  to 
lie  performed  for  one  minute  while  the 
grimace  exercise  is  to  be  performed  for 
1.5  seconds.  The  test  exercises  are: 
normal  breathing,  deep  breathing, 
turning  head  side  to  side,  moving  head 


up  and  down,  talking  out  loud,  grimace, 
bending  over  or  jogging  in  place  if  the 
test  unit  is  not  large  enough  for  the  test 
subject  to  bend  at  the  waist,  and  normal 
breathing. 

Comment  was  received  stating  that 
requiring  the  test  subject  to  bend  at  the 
waist  would  in  effect  eliminate  the  use 
of  the  waist  length  hood  or  shower 
curtain  type  fit  test  hood  (Ex.  36-27,  36- 
52).  Therefore,  this  proposal  allows 
jogging  to  be  performed  in  lieu  of 
bending  at  the  waist  when  the  size  of 
the  fit  test  enclosure  will  not  allow  the 
test  subject  to  bend  at  the  waist. 

objections  were  also  raised  over 
requiring  the  test  subject  to  read, 
particularly  the  rainbow  passage  (E.\. 
36-8.  36-27, 30-28.  36-32,  36-36,  36- 
39,  36-49).  Statements  were  made  that 
some  employees  cannot  read  well. 
Therefore,  the  proposal  now  requires 
that  the  employee  either  talk  out  loud  or 
read  from  a  prepared  text. 

One  comment  stated  that  OSHA  has 
made  numerous  changes  to  accepted 
protocols  without  verifying  the  effect  of 
the  changes  on  test  performance  (Ex. 
36-38).  It  states  further  that  the  isoamyl 
acetate  (lAA)  and  saccharin  procedures 
originally  presented  in  the  lead  standard 
would  take  only  3  minutes,  but  that  the 
proposal  changed  this  to  10  minutes 
without  verifying  that  the  concentration 
in  the  test  chamber  could  be  maintained 
for  the  duration  of  the  test. 

OSHA  does  not  regard  the  foregoing 
as  valid.  The  QLFT  test  validated  and 
adopted  in  the  lead  standard  as  a  result 
of  rulemaking  has  6  exercises  (lAA). 
Five  of  the  exercises  are  to  be  performed 
for  one  minute  and  the  "talking" 
exercise  is  to  be  performed  for  "several" 
minutes.  Thus  the  total  test  time  would 
be  7  to  8  minutes.  In  this  proposal 
OSHA  is  requiring  eight  exercises  of 
which  seven  are  to  be  performed  for  one 
minute  and  one  exercise  for  15  seconds, 
for  a  total  time  of  7  minutes  and  15 
seconds.  Thus  the  total  time  required  in 
this  proposed  standard  is  essentially  the 
same  length  as  the  lAA  QLFT  protocol 
in  the  29  CFR  1910.1025  lead  standard. 
Any  differences  in  required  time  are 
clearly  minimal.  Since  the  length  of  the 
two  tests  are  the  same.  OSHA  has 
concluded  that  the  lAA  concentration  at 
the  end  of  the  proposed  protocol  would 
be  the  same  as  if  it  were  performed 
under  the  QLFT  lAA  protocol  contained 
in  the  lead  standard. 

Qualitative  Fit  Test  Protocols 

Isoamyl  acetate  protocol 

With  the  exception  of  the  test 
exercises  described  above,  the  lAA  test 
protocol  included  in  the  proposal  is  the 
same  as  the  lAA  protocol  adopted  under 


the  lead  standard  (29  CFR  1910.1025). 
Comment  was  received  stating  that  the 
odor  threshold  screening  test  can  be 
performed  in  the  same  room  in  which 
the  fit  test  is  conducted,  provided  that 
ventilation  is  adequate  (Ex.  26-18),  or 
when  only  a  few  people  at  a  time  are 
tested  (Ex.  36-8),  and  that  two  rooms  on 
separate  ventilation  systems  may  not  be 
available  and  are  unnecessary.  However, 
in  none  of  these  comments  was  the 
specific  issue  of  olfactory  fatigue 
addressed. 

In  the  proposal  OSHA  is  requiring  the 
odor  threshold  screening  test  and  fit  test 
to  be  conducted  in  separate  rooms  and 
that  the  rooms  not  be  connected  to  the 
same  recirculating  ventilation  system.  In 
the  rulemaking  in  the  lead  standard  on 
qualitative  fit  testing  OSHA.  in  response 
to  the  recognition  of  one  of  the 
shortcomings  of  the  lAA  test  (i.e.. 
olfactory  fatigue),  deemed  it  appropriate 
that  separate  rooms  and  ventilation 
systems  be  required  for  the  I.^A  fit 
testing  and  odor  threshold  screening  test 
(47  FR  51114).  Since  nothing  in  the' 
foregoing  comments  responded  to  the 
olfactory  fatigue  concern.  OSHA  is 
maintaining  the  requirement  for 
separate  rooms  and  ventilation  systems. 

Saccharin  Solution  Aerosol  Protocol 

The  saccharin  solution  aerosol 
protocol  in  the  proposal  is  essentially 
identical  to  that  contained  in  the  lead 
standard  (29  CFR  1910.1025  Appendix 
D  II).  Comments  were  received 
suggesting  that  OSHA  not  allow  the  use 
of  saccharin  as  a  test  agent  since  it  is  a 
suspect  carcinogen  (Ex.  36-28.  36-36) 
and  that  it  is  listed  in  the  National 
Toxicology  Program's  Third  Annual 
Report  on  Carcinogens  (Ex.  36-34). 
However,  the  saccharin  fit  test  protocol 
is  the  only  QLFT  protocol  that  has  been 
validated  for  use  with  disposable  dust/ 
mist  respirators.  Eliminating  the 
saccharin  protocol  would  result  in 
prohibiting  the  use  of  disposable  dust/ 
mist  respirators,  since  they  could  not  be 
fit  tested.  Although  OSHA 
acknowledges  tlidt  saccharin  is  a 
suspect  carcinogen,  it  is  highly  unlikely 
that  an  annual  exposure  of  10  minutes, 
during  most  of  which  time  a  respirator 
is  worn,  could  constitute  any 
measurable  risk.  OSHA  considers  such 
an  exposure  to  be  de  minimis. 
Therefore,  for  the  present  time  OSHA 
will  allow  the  use  of  saccharin  as  a  test 
agent  for  respirators  in  the  absence  of  an 
acceptable  alternative  for  testing 
disposable  dust  respirators.  In  this 
respect  saccharin  differs  from  DEHP,  a 
test  agent  used  in  QNFT.  for  which 
acceptable  substitutes  exist.  OSHA  in 
this  proposal  is  encouraging  the 
development  of  new  test  agents  and  test 


methods  as  a  replacement  for  the  use  of 
saccharin  by  including  provisions 
which  would  allow  such  new  protocols 
and  test  agents  to  be  used. 

Irritant  Fume  Protocol 

Comment  was  received  on  the  irritant 
fume  protocol  stating  correctly  that  the 
irritant  fume  and  lAA  protocols  had 
inadvertently  been  combined  in  the 
prepublication  draft  and  that  the 
cartridges  required  for^the  respirator  are 
inriorrect.  i.e.,  high  efficiency  oi^anic 
vapor-acid  gas,  (Ex.  26-18,  36-28,  38- 
45,  36-52).  The  prepublication  draft  of 
this  proposal  inadvertently  contained 
the  above  referenced  requirements 
which  were  contained  in  the 
amondment  to  the  lead  standard.  The 
lead  standard  was  corrected  at  a  later 
<latR  (3-3-83).  The  correction  required 
only  high  efficiency  filters  and  deleted 
all  references  to  the  use  of  lAA  in  the 
irritant  fume  protocol.  These  corrections 
are  accordingly  reflected  in  the  current 
proposal. 

Objections  were  raised  over  requiring 
the  use  of  a  low  flow  air  pump  set  to 
deliver  200  milliliters  per  minute. 
Statements  were  made  that  an  aspirator 
bulb  should  be  acceptable  unless 
justification  is  provided  for  requiring  a 
low  flow  air  pump  (Ex.  36-27.  36-28). 
OSHA  is  maintaining  in  the  proposal 
the  provision  requiring  the  use  of  the 
low  flow  air  pump.  The  purpose  of  the 
pump  is  twofold:  to  provide  the 
challenge  agent  at  a  constant  and  stable 
rate;  and  to  prevent  a  large  amount  of 
irritant  from  being  released  at  one  time. 
Use  of  an  aspirator  bulb  will  not  provide 
delivery  of  the  test  agent  at  a  stable, 
constant  rate.  Further,  the  use  of  an 
aspirator  bulb  can  easily  result  in  a  large 
amount  of  irritant  smoke  being 
inadvertently  released  at  one  time. 

Quantitative  Fit  Test  (QX'FT) 

Under  the  QNFT  provisions  the 
employer  is  to  assign  to  one  party  such 
as  a  staff  member  or  contractor  the  duty 
of  implementing  the  QNFT  program. 
The  person  assigned  is  to  be 
knowledgeable  about  the 
instrumentation,  calibration,  use  and 
administration  of  the  tests.  Further  the 
employer  is  responsible  for  ensuring 
that  the  QNFT  equipment  is  kept  and 
maintained  in  such  a  way  that  it  will 
operate  at  its  original  specifications, 
including  maintaining  the  aerosol  .size 
and  concentration  in  the  test 
environment.  OSHA  is  requesting 
c;omment  on  appropriate  means/ 
methods  which  should  be  used  to 
ensure  that  the  QNFT  unit  is  producing 
aerosol  with  the  particle  size 
distribution  and  concentration  for 
which  the  unit  was  originally  designed. 


The  quantitative  fit  test  is  to  be 
conducted  according  to  procedures 
which  are  widely  recognized  and 
accepted  in  the  industrial  hygiene 
community.  It  is  performed  in  a  test 
environment  containing  a  challenge 
agent  such  as  a  hood,  portable  boodi,  or 
chamber.  Measurement  of  the  challenge 
agent  concentration  is  made  inside  the 
respirator  and  inside  the  ambient  test 
chamber  environment  by  appropriate 
detection  methods  such  as  forward  light 
scattering  photometry  or  flame 
photometry.  During  the  test  the 
respirators  are  to  be  fitted  with  high 
efficiency  filters,  or  otherwise  fitted 
with  filters  that  offer  99.97%  efficiency 
against  0.3  micron  aerosols  according  to 
the  NIOSH  definition  of  high  efficiency 
as  stated  in  30  CFR  Part  11  or  42  CFR 
Fart  84.  Therefore  virtually  any 
measurable  leakage  will  be  the  result  of 
leaks  between  the  respirator  sealing 
surface  and  the  respirator  wearers  face. 
If  challenge  agents  other  than 
particulates  are  used,  the  sorbcnt/filters 
must  offer  a  similar  degree  of  collection 
efficiency  against  the  challenge  agent. 

Challenge  Agents 

In  the  ANFR  OSHA  requested 
comment  on  what  test  agents  are 
suitable  for  QNFT.  The  ANPR  also 
raised  the  question  of  whether  it  should 
be  allowable  to  use  substances 
identified  as  suspected  carcinogens  and 
if  allowable,  what  basis  should  be  used 
to  determine  that  the  probable  dose  is 
acceptable  or  unacceptable.  Although  it 
is  generally  recognized  that  QNFT  fit 
testing  equipment  using  test  agents  such 
as  di-2-ethylhexyl  phthalate  (DEHP, 
commonly  referred  to  as  DOP).  corn  oil. 
and  sodium  chloride  are  commercially 
available  at  the  present  time,  OSHA  was 
and  is  interested  in  exploring  all 
possible  test  agents  for  use  in  QNFT.  On 
the  issue  of  suitable  test  agents  for 
QNFT,  OSHA  received  a  variety  of 
comments.  Some  commenters  suggested 
that  the  agency  accept  any  agent 
demonstrated  to  be  effective  (Ex.  15-30). 
relatively  nontoxic,  easily  detectable, 
and  relatively  stable  (Ex.  15-13).  Others 
provided  fists  of  agents  such  as  sodium 
chloride,  di-2-ethylhexyl  phthalate.  di- 
2-ethylhexyl  sebacate  (DEHS).  corn  oil. 
mineral  oil,  and  1%  ethylene  in  air  (Ex. 
15-15).  Another  list  submitted  consisted 
of  sodium  chloride,  di-2-ethylhexyl 
phthalate,  di-2-ethylhcxyl  sebacate,  corn 
oil  and  mineral  oil  (Ex.  15-58).  Others 
provided  one  or  two  test  agents:  soilium 
chloride  and  corn  oil  (Ex.  15-55);  DOP 
and  corn  oil  (Ex.  15-37);  corn  oil  and 
vanilla  extract  (Ex.  15-10);  sodium 
chloride  (Ex.  15-44);  or  corn  oil  (Ex.  15- 
26,  15-47,  15-50).  In  response  to  the 
question  of  appropriate  test  agents  it 


was  suggested  that  "The  essential 
characteristics  for  an  acceptable  solid  or 
liquid  aerosol  agent  for  QNFT  are 
described  in  ANSI  Z88.2-1980  and/or 
the  LANL  basic  protocol".  The  Dow 
Chemical  Company  stated  that  there  are 
many  suitable  test  agents  for  QNFT  (Ex. 
15-19).  It  said  that  within  Dow,  Freon 
12  was  used  extensively  and  that  to  be 
suitable  the  agent  should  be  readily 
detectable  at  low  concentrations.  Dow 
later  stated  replacement  of  their  units 
would  be  expensive  and  unnecessary, 
should  Freon  12  be  excluded  as  a  test 
agent  under  this  proposal  (Ex.  36-40). 

The  second  question  of  whether  it 
should  be  allowable  to  use  test  agents 
identified  as  carcinogens  was  prompted 
by  animal  studies  concerning  DEHP 
which  were  positive  for  carcinogenicity. 
Several  commenters  declared  that 
suspect  carcinogens  in  general  should 
not  bifal lowed  to  be  used  (Ex.  15-34, 
15-44.  15-48.  15-50.  15-55,  15-58.  1.5- 
70).  The  St.  Joe  Lead  Company  (Ex.  15- 
44)  stated:  "In  general,  they  should  not 
be  used.  The  problem  is  not  so  much 
that  one  could  determine  the  doses  well 
below  any  dose  of  concern,  but  rather 
that  the  concept  of  a  health  related  test 
utilizing  a  known  carcinogen  would 
tend  to  undermine  the  positive 
psychological  value  of  concern  of  the 
employer  for  the  worker's  health." 
Comment  was  received  stating  that  there 
is  insufficient  toxicological  evidence  to 
eliminate  materials  such  as  DEHS  or 
PEG  as  test  agents  and  that  gases  should 
not  be  precluded  (Ex.  36-52).  Any  test 
agent  should  be  allowed  as  long  as  the 
employer  can  assure  that  employees  are 
not  exposed- to  hazardous 
concentrations. 

Other  comments  ranged  from 
declaring  that  substances  known  to  he 
human  carcinogens  should  not  be  used 
as  fit  test  agents  (Ex.  15-22,  15-26)  to 
stating  that  suspect  carcinogens  m.iy  be 
used  depending  on  potency, 
concentration,  exposure  and  other  safelv 
factors  (Ex.  15-22).  In  the  information 
submitted  by  NIOSH  (Ex.  16)  which  was 
incorporated  into  a  later  document 
entitled  "Alternatives  to  Di-2- 
Ethylhc.xyl  Phthalate  (DOP)  Respirator 
Quantitative  Fit  Testing"  (Ex.  24-10),  it 
was  stated  that  di-2-ethvlhexyl 
phthalate  (DEHP)  or  DO'P  was  recently 
found  to  be  carcinogenic  in  two  rodent 
species  by  the  National  Toxicology 
Program.  NIOSH  reviewed  the  evidence 
for  carcinogenic  potential  and  overall 
toxicity  of  DEHP  as  it  is  used  in 
quantitative  fit  testing,  and  concludijd 
that  DEHP  should  be  replaced.  The 
carcinogenic  risk  was  estimated  to  be 
minimal  for  the  respirator  wearer  under 
normal  conditions.  However,  NIOSH 
pointed  out  that  two  critical  exposure 
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factors  must  be  considered  in  QNFT;  (1) 
Exposures  to  the  DEHP  aerosol  can  vary 
for  the  respirator  wearer  being  tested  if 
QNFT  is  improperly  conducted;  (2) 
Field  practitioners  administering  QNFT, 
especially  those  using  portable  testing 
equipment,  where  aerosol  ventilation  is 
difficult  to  control  can  be  subjected  to 
routine  and  varying  exposures.  NIOSH 
tested  several  agents  as  possible 
substitutes  for  DEHP  in  existing  QNFT 
equipment  which  was  originally  made 
for  DEHP  aerosol.  Test  results  revealed 
that  refined  com  oil,  di-2-ethylhexyl 
sebdcate  (DEHS),  and  dimethecone  all 
exhibited  polydisperse  aerosol  particle 
characteristics  essentially  equivalent  to 
those  generated  with  DEHP.  Further 
tests  showed  that  both  refined  com  oil 
andT)EHS  aerosols  were  highly  suited 
for  conducting  QNFT.  Finally,  reports 
describing  the  to.xicity  and  health  effects 
of  each  agent  were  reviewed.  The 
review  revealed  that  extensive  tests 
conducted  on  refined  com  oil  show  that 
its  toxicity  is  very  low  and  that  it  has 
not  demonstrated  carcinogenic  potential 
during  its  use  as  a  control  agent  in 
carcinogenic  bioassdys.  NIOSH 
concluded  that  a  refined  corn  oil  aerosol 
is  the  best  option  to  replace  DEHP  in 
quantitative  fit  testing. 

Monsanto  (Ex.  15-26)  made  reference 
to  the  NIOSH  work  which  prompted 
Monsanto  to  switch  from  DEHP  to  corn 
oil  as  the  prescribed  challenge  agent. 
After  considering  the  data,  OSHA  has 
concluded  that  corn  oil  or  sodium 
chloride  aerosol  systems  are  most 
appropriate  for  quantitative  fit  testing 
and  the  proposal  so  specifies  in  thu 
QNFT  protocol.  OSHA  cites  the  positive 
carcinogenic  findings  of  DEHP  in  two 
rodent  species  by  NTP  (Ex.  24-10)  as 
sufficient  evidence  to  preclude  its  use  in 
QNFT  when  suitable  substitutes  are 
conmiercially  available.  Corn  oil  has 
exhibited  essentially  equivalent 
polydisperse  aerosol  particle 
characteristics  to  that  of  DEHP,  and  it 
c-in  be  used  in  existing  systems 
designed  for  DEHP  with  only  slightly 
iiiory  maintenance  required  (Ex.  24-10). 
Conuuent  was  received  stating  that  corn 
oil  dot«  require  more  maintenance  and 
urRC'd  OSHA  and  NIOSH  to  expedite  the 
search  for  other  suitable  test  agents  (Ex. 
30-39). 

Other  lest  agents  have  been  suggested 
such  as  DEHS,  ethylene,  vanilla  e.xtract, 
lnt(  111-12,  and  mineral  oil.  OSHA  does 
not  intend  to  exclude  these  test  agents. 
I  iowever.  there  are  insufficient  data  on 
their  suitability.  For  example,  questions 
have  been  raised  on  the  suitability  of 
DEHS  since  its  metabolic  fate  may  be 
similar  to  that  of  DEHP.  Mineral  oil  was 
suggested  as  a  suitable  test  agent  but  has 


been  observed  to  remain  in  the  lung  for 
prolonged  periods  (Ex.  24-10). 

OSHA  invites  comments  on  the 
suitabiUty  of  other  test  agents  such  as 
mineral  oil,  freon-12,  ethylene,  and  di- 
2-ethylhexyl  sebacate  (DEHS).  OSHA 
will  consider  evidence  on  the  suitability 
and  reliability  of  other  test  agents  and 
the  detection  systems  associated  with 
other  test  agents.  Information  on  the 
toxicity  of  the  agent,  sensitivity  and 
limits  of  detection  of  the  system,  and 
other  pertinent  data  will  also  be  useful. 

Test  Chamber 

The  proposal  requires  that  the  test 
chamber  be  large  enough  to  permit  the 
person  being  tested  to  freely  perform  the 
QNFT  exercise  regimen  without 
disturbing  the  challenge  agent 
concentration,  and  that  the  chamber 
effectively  contains  the  challenge  agent 
in  uniform  concentration.  Uniform 
stable  challenge  agent  concentration  is 
important  since  the  ambient  challenge 
concentration  is  measured  from  a  single 
point,  i.e.  normally  a  sample  hose 
suspended  from  the  ceiling  of  the  test 
chamber/hood  and  connected  to  the 
aerosol  detection  system.  Therefore,  the 
proposal  requires  that  a  stable  ambient 
challenge  agent  concentration  be 
achieved  prior  to  the  commencement  of 
the  lest  exercise  regimen.  As  long  as  the 
concentration  is  uniform  tliroughout  the 
chamber,  the  concentration  at  the 
respirator  will  be  substantially  the  same 
as  the  concentration  at  the  location 
where  the  ambient  chamber 
concentration  is  measured.  Since  the 
results  of  the  QNFT  will  be  determined 
by  calculating  the  concentration  of  the 
challenge  agent  in  the  respirator  in 
relation  to  the  average  ambient  chamber 
concentration,  a  large  change  in  the  test 
chamber  challenge  concentration  during 
the  course  of  the  test  would  result  in 
unreliable  results. 

Fit  Factor  Estimation 

The  challenge  agent  detection  system 
must  be  coupled  to  a  strip  chart  record, 
integrator,  or  computer  which  creates  a 
record  of  the  test  in  order  to  enable  the 
calculation  of  the  fit  factor  following  the 
test.  The  time  interval  between  an  event 
such  as  side  to  side  head  movement  and 
its  being  recorded  should  be  minimal. 
This  is  consistent  with  the  systems  used 
by  Los  Alamos  National  Laboratory  as 
well  as  commercially  available  svstems. 
In  the  ANPR,  OSHA  requested 
comments  on  two  related  questions:  (1) 
Should  QNFT  demonstrate  the  variation 
of  contaminant  concentration  inside  the 
respirator  during  the  breathing  cycle, 
and  (2)  to  be  an  adequate  test,  should 
QNFT  evaluate  respirator  performance 
for  each  test  exercise  performed  by  the 


test  subject?  Some  responses  indicated 
that  the  QNFT  should  be  able  to 
demonstrate  the  variation  of 
contaminant  concentration  inside  the 
respirator  during  the  breathing  cycle 
(Ex.  15-19,  15-46,  15-48, 15-50,  15-54, 
15-58).  It  was  stated  by  one  commenter 
that  "a  chart  recorder  should  be 
considered  as  mandatory  since  this 
would  be  an  extremely  difficult  process 
to  follow  by  using  only  a  dial 
indicator",  (Ex.  15-50).  It  was  suggested 
that  the  peak  penetration  averaging 
method  contained  in  ANSI  Z88.2  1980 
is  the  most  acceptable  method  for 
determining  respirator  fit  and  in  order 
to  achieve  this,  the  QNFT  must  be 
capable  of  demonstrating  the  peaks  of 
penetration  associated  writh  the 
breathing  cycle  (Ex.  15-58). 

Others  disagreed  (Ex.  15-15,  15-26, 
15-27, 15-31, 15-55).  In  particular. 
National  Draeger  Inc.  (Ex.  15-15) 
pointed  out  a  currently  available 
quantitative  fit  test  system  utilizes  a  1% 
ethylene-in-air  test  gas.  By  measuring 
the  ethylene  concentration  inside  the 
respirator  with  a  detector  tube,  a  fit 
factor  for  the  respirator  is  calculated. 
This  system  for  quantitative  fit  testing 
does  not  provide  an  instantaneous 
breath-by-breath  measurement  that  has 
to  be  averaged,  but  measures  the 
maximum  ethylene  penetration  into  the 
respirator,  which  National  Draeger  felt 
was  appropriate. 

In  response  to  the  question  raised  on 
whether  the  QNFT  should  evaluate 
respirator  performance  for  each  test 
exercise,  some  commenters  indicated 
that  each  a  determination  of  efficiency 
is  not  necessary  (Ex.  15-31, 15—48, 15- 
50,  15-62, 15-73).  It  was  stated  on  one 
submission  that  there  is  no  need  to 
determine  the  respirator  efficiency  for 
each  test  e.xercise  perfomied  since  in 
actual  practice  the  protection  achieved 
in  the  workplace  is  not  accurately 
predicted  by  QNFT  (Ex.  15-73).  Other 
comments  suggested  that  the  respirator 
efficiency  for  each  test  e.xercise  should 
be  determined.  In  the  data  submitted  by 
the  Office  of  the  Assistant  Secretary  of 
Defense  (Ex.  15-54)  it  was  suggested 
that  "QNFT  should  be  able  to 
distinguish  the  respirator  efficiency  for 
each  test  exercise.  The  e.xercise  should 
identify  which  movement(s)  allow  for 
faccpiece  leakage  and  at  what  level  the 
leakage  occurs."  The  Industrial  Safety 
Equipment  Association  suggested  that 
"not  having  the  ability  to  distinguish 
respirator  efficiency  for  each  set  of 
exercises  could  result  in  an  overstalwl 
assigned  protection  factor"  (Ex.  15-58). 
The  American  National  Standard 
Practices  for  Respiratory  Protection 
(ANSI  Z88.2-1980)  recommends  that 
the  instrument  used  to  measure  the 
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penetration  of  the  test  agent  into  the 
respirator  be  connected  to  a  fast- 
response  recorder  which  records  the 
penetration  values  continuously  (Ex. 
10).  Quantitative  fit  test  methods 
developed  by  the  Los  Alamos  National 
Laboratory  use  a  detection  and 
njcording  system  which  detects  the  lest 
agent  penetration  into  the  respirator 
fiicepiece^uring  the  breathing  cycle  (Ex. 
2.  27-12,  24-18).  Notations  are  made  on 
the  record  at  the  beginning  and  end  of 
each  test  exercise  and  the  penetration 
for  each  exercise  is  determined. 
Comment  was  received  following  the 
prepiiblication  version  of  the  proposed 
standaril  which  also  stated  that  the 
standard  should  allow  the  use  of  other 
ihstruments  such  as  computers  or 
integrators  which  would  allow 
integration  of  the  aerosol  penetration 
inside  the  respirator  (Ex.  36-34,  36-45, 
36-52). 

I  laving  considered  the  comments  and 
suggestions  OSHA  is  proposing  that 
either  a  strip  chart  recorder  be  used  to 
provide  a  graphic  display  of  the  fit  test 
or  that  an  integrator  or  computer  be 
used  which  provides  a  determination  of 
the  aerosol  penetration  into  the 
respirator  for  each  test  exercise 
performed.  The  detection  system  shall 
be  capable  of  detecting  the  challenge 
agent  during  the  breathing  cycle,  i.e., 
inspiration  and  expiration.  This  will 
peraiit  the  determination  of  (he 
penetration  of  the  test  agent  during  the 
lireathing  cycle. 

Cunmients  were  requested  on  the 
tttethods  used  to  calculate  the  aerosol 
penetration  into  the  respirator. 
Suggestions  were  made  to  allow:  the  use 
of  integrator  (Ex.  36-29,  36-45,  36-52); 
the  maximum  peak  penetration  method 
(i:x.  36-28,  36-36)  and  the  average  peak 
D.-r.i'tration  method  (Ex.  36-28,  36-36). 
L  [ion  examination  of  these  various 
methods  OSHA  has  decided  to  allow 
aay  of  the  three  methods  to  be  used 
provided  that  a  determination  of  the  test 
nginit  penetration  is  made  for  each  test 
(■xtin.ise. 

(JSHA  is  proposing  that  the  fit  factor 
doi  ived  from  QNFT  be  calculated  by 
diviiling  the  av(?rage  challenge  agent 
r.Dnctmtration  inside  the  chamber,  (i.e. 
tic  ambient  concentration)  by  the 
.ivrragc  challenge  agent  concentration 
inside  the  respirator.  The  average 
ambient  concentration  is  derived  from 
till-  measurement  of  the  challenge  agent 
ciiiucniration  in  the  test  environment 
(outside  the  respirator)  at  tlic  beginning 
.-uid  end  of  the  test.  The  average 
djallenge  agent  concentration  inside  the 
respirator  is  determined  from  the 
aerosol  penetration  for  each  test  exercise 
by  using  one  of  the  three  approved 


methods  to  calculate  the  aerosol 
penetration. 

The  test  aerosol  penetration  measured 
for  the  grimace  exercise  is  not  to  be  used 
in  calculating  the  average  challenge 
agent  concentration  inside  the 
respirator.  The  purpose  of  the  grimace 
exercise  is  to  determine  whether  the 
respirator  being  fit  tested  will  reseat 
itself  on  the  face  after  the  respirator  seal 
is  broken  during  the  grimace  exercise. 
With  a  properly  fitting  respirator  the  test 
instrumentation  will  record  a  rise  in 
challenge  agent  concentration  inside  the 
mask  during  the  grimace  exercise  and  a 
drop  in  challenge  agent  concentration 
when  the  respirator  reseats  itself.  If  the 
respirator  fails  to  reseat  itself  following 
the  grimace  exercise,  the  subsequent 
bending  over  and  normal  breathing 
exercises  will  show  excessive  leakage  of 
challenge  agent  into  the  mask  and  result 
in  faihng  the  fit  test.  Since  even  a 
properly  fitting  respirator  may  show 
increased  challenge  agent  penetration 
during  the  grimace  exercise,  the 
penetration  measured  during  the 
grimace  exercise  is  not  used  in 
calculating  the  fit  factor. 

OSHA  invites  comments  on  the 
proposed  method  based  upon 
experience  with  the  calculation  of  fit 
factors  obtained  from  QNFT. 

As  stated  previously  OSHA  is 
proposing  that  there  be  a  clear 
association  between  the  event  taking 
place  in  the  test  environment  and  its 
being  recorded.  This  is  critical  for  the 
proper  calculation  of  aerosol 
penetration  for  a  specific  test  exercise 
arul  ultimately  detemiining  the  fit 
factor.  It  is  the  short  duration  leaks  that 
can  occur  during  and  as  a  result  of  a 
particular  fit  test  exercise  that  indicate 
poor  respirator  fit.  Those  penetration 
peaks  arc  used  to  determine  the  fit 
factor.  An  inability  to  resolve  these 
penetration  peaks  could  result  in  the  fit 
factor  being  overstated,  since  by 
averaging  all  tlie  test  exercise 
penetration  levels  the  high  penetrr«tion 
levels  that  occurred  with  one  test 
exercise  would  be  obscured.  Also  the 
grimace  exercise  is  designed  to  cause  a 
leak  in  the  facepiece  fit  to  detemiine  if 
the  respirator  will  reseal.  .^n  inability  to 
clearly  associate  the  event  in  the  test 
environment  with  its  recording  would 
invalidate  this  test  exercise  and  make 
correct  calculating  of  the  fit  factor 
impossible. 

Several  factors  can  affeirt  the  time 
interval  between  an  event  and  its  being 
recorded,  such  as  sample  hose  diameter, 
sampling  rate,  and  length  of  sampling 
hose.  Response  time  will  increase  with 
an  increase  in  length  of  sampling  line 
and/or  increase  in  diameter  of  sampling 
line.  Therefore  the  length  of  the 


sampling  lines  and  their  inside  diameter 
should  be  as  small  as  possible.  Inside 
diameters  of  V'a  inch  or  less  have  been 
commonly  used  (Ex.  2).  Sampling  rates 
generally  vary  from  1  to  2  liters  per 
minute  (Ex.  24-7,  6),  depending  on  the 
detection  system  used.  The  tubing  used 
for  sampling  the  test  chamber  challenge 
agent  concentration  and  the  tubing  used 
for  testing  the  challenge  agent 
concentration  inside  the  respirator  nmst 
be  of  the  same  length  and  inside 
diameter.  This  will  result  in  an 
equivalent  aerosol  loss  in  the  sampling 
lines  due  to  aerosol  deposition  in  each 
sample  line. 

In  order  to  minimize  potential 
contamination  of  the  atmosphere  in  the 
room  where  tests  are  being  conducted, 
and  to  minimize  exposure  of  the  QNFT 
test  operator  to  the  challenge  agent,  as 
well  as  to  prevent  interference  with  the 
detection  system  from  room  air 
contaminated  with  the  challenge  agent, 
the  proposed  protocol  requires  that  any 
air  exhausted  from  the  test  booth/ 
chamber  must  pass  through  a  high- 
efficiency  filler  (or  sorbent). 

Since  the  relative  humidity  in  the  lest 
chamber  may  affect  the  particle  size  of 
sodium  chloride  aerosols  the  protocol 
further  requires  that  the  relative 
humidity  be  kept  below  50  percent  (Ex. 
25-3  p.  40).  This  is  consistent  with 
manufacturer's  instructions  for  sodium 
chloride  units. 

It  is  imperative  that  the  respirator 
used  in  QNFT  be  in  proper  working 
order.  A  respirator  which  may  fit  an 
individual  better  than  others  could  lie 
rejected  if  there  is  leakage  due  to 
problems  resulting  from  improper 
maintenance  such  as  sticking  exhalation 
valves,  leakage  around  the  probe  port, 
leakage  around  hose  connections,  or 
missing  gaskets.  Therefore  the  proposal 
requires  that  all  respirators  used  in 
QNFT  be  inspected  for  defects  and 
cleanliness.  Such  inspection  must 
include  checking  the  condition  of  the 
facepiece  body  for  cracking  and  holes  or 
tears  in  the  rubber,  checking  the 
inhalation  and  exlialation  valve 
nsscniblics  for  cracks  and/or  tears  in 
valve  material,  checking  for  foreign 
material  between  the  valve  and  valve 
seats,  proper  installation  of  the  valve 
body  in  the  faccpiece,  and  warped  or 
wrinkled  valves.  Respirators  with  such 
conditions  cannot  be  used  for  fit  testing. 
This  is  consistent  with  practices  as 
published  by  the  L{>s  Alamos  National 
Liiboralory  (Ex.  25-3  p.  37.  25-4  p.  34). 

,\n  additional  requirement  is  that 
eilhijr  a  positive  or  negative  pressure  fit 
check  be  conducted  to  ensure  that  the 
respirator  facepiece  is  properly  adjusted 
prior  to  starting  QNFT  testing.  The  te.st 
protocol  in  the  prcproposal  drafl  al.w 
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required  that  a  screening  QLFT  be 
conducted  after  the  respirator  was  worn 
for  a  brief  time.  Comments  were 
received  stating  that  a  mandatory 
screening  QLPT  is  unnecessary  (Ex.  36- 
52).  The  purpose  of  the  screening  QLFT 
was  to  minimize  the  QNFT  test  time  by 
quickly  identifying  poorly  fitting 
respirators  (with  gross  leakage)  prior  to 
the  commencement  of  the  QNFT.  The 
screening  QLFT  suggested  was  an 
abbreviated  L\A  or  irritant  fume  QLFT. 
The  test  agent  was  briefly  introduced 
into  the  air  near  the  facepiece  seal  area. 
If  the  agent  was  detected  then  a  different 
respirator  was  tried.  This  screening 
QLFT  requirement  would  reduce  QNFT 
test  time  for  employers,  since  poorly 
fitting  respirators  that  would  normally 
fail  a  QNFT  would  fail  the  screening 
QLFT  first.  However,  a  mandatory 
screening  QLFT  complicates  the  testing 
procedure,  and  poorly  fitting  respirators 
would  be  detected  during  the  fit  checks 
before  starting  the  QNFT,  or  by 
exceeding  the  maximum  peak  leakage 
rate  allowed  during  QNFT.  Screening 
QLFT  is  recommended  to  reduce 
expensive  testing  time,  but  does  not 
need  to  be  mandatory,  and  therefore  this 
requirement  has^een  dropped. 

Prior  to  the  commencement  of  the 
QNFT  a  stable  challenge  test  agent 
concentration  must  be  achieved.  The 
concentration  of  some  test  envirorunents 
such  as  small  booths  or  waist  type 
hoods  may  be  diluted  significantly 
when  the  test  subject  enters  the  booth. 
Normally  the  ambient  challenge  agent 
concentration  will  stabilize  within  2  to 
5  minutes.  ANSI  Z88. 2-1980  addressed 
this  issue  by  requiring  that  the  design  of 
the  chamber  and  equipment  used  to 
generate  the  test  atmosphere  should 
ensure  that  the  concentration  inside  the 
chamber  does  not  vary  more  than  5% 
duringa  test  (Ex.  10).  OSHA  is 
proposing  that  the  test  system  be 
checked  to  verify  that  a  stable  chamber 
concentration  (±10%)  has  been  achieved 
prior  to  the  QNFT  and  at  the  end  of  the 
test.  It  has  been  OSHA's  experience  that 
a  ±10%  variation  in  test  agent 
concentration  stability  has  little 
appreciable  effect.  OSHA  requests 
comments  on  any  problems  with  test 
agent  concentration  stability  and  on  the 
appropriate  percent  variation  that 
should  be  allowed. 

OSHA  is  further  proposing  that  in 
order  to  successfully  complete  a  QNFT 
the  test  subject  must  complete  three 
separate  tests  with  the  same  respirator. 
Respirator  research  has  demonstrated 
that  variation  occur  in  the  fit  factors 
achieved  with  repeated  fit  tests  on  the 
same  individual  with  the  same 
respirator.  No  wearer  can  expect  to 
duplicate  the  exact  same  fit  with  a 


particular  respirator  as  the  respirator  is 
removed  and  donned  repeatedly.  If  only 
one  fit  test  is  performed,  there  is  no 
guarantee  that  the  level  of  fit  measured 
during  that  one  test  will  be  achieved 
with  repeated  wearings.  Therefore, 
OSHA  is  requiring  that  three  tests  be 
performed,  with  the  lowest  fit  factor 
obtained  being  used  to  determine 
whether  the  minimum  required  fit  factor 
is  exceeded.  Using  the  lowest  of  the 
three  values,  OSHA  feels,  is  the  most 
protective  approach  to  make  sure  that 
the  respirator  will  not  be  used  in  an 
atmosphere  which  might  require  a 
higher  fit  factor  than  that  respirator  can 
consistently  give.  OSHA  requests 
comments  on  the  three  quantitative  fit 
test  requirement  and  any  data  on 
alternative  ways  of  measuring  continued 
protection  levels  for  individual 
respirator  wearers. 

OSHA  had  initially  proposed  that  the 
results  of  the  three  tests  must  be  within 
10%  of  each  other.  However,  response 
to  that  aspect  indicated  that  obtaining 
three  results  within  10%  were  not 
feasible  and  the  suggestion  was  made 
that  OSHA  should  reevaluate  that 
requirement  (Ex.  36-22,  36-29.  36-38, 
36-39.  36-41.  36-45).  Comment  was 
also  received  stating  that  three  tests 
were  unnecessary  (Ex.  36-34). 

OSHA  in  the  current  proposal  has 
deleted  the  requirement  for  test  results 
to  be  within  a  10%  range  since 
consistently  obtaining  tests  with  a  10% 
range  may  not  be  feasible.  However,  the 
requirement  for  performing  three  fit 
tests  is  being  maintained. 

The  results  of  all  three  tests  must  be 
above  the  minimum  fit  factor  needed  for 
that  class  of  tight  fitting  air-purifying 
respirator.  The  required  fit  factors  are 
established  by  applying  a  safety  factor  of 
10  to  the  NIOSH  APFs.  For  example, 
quarter  and  half  mask  air-purifying 
respirators  with  a  NIOSH  APF  of  10 
would  need  to  achieve  at  least  a  fit 
factor  of  100;  and  full  facepiece  air- 
purifying  respirators  with  a  NIOSH  APF 
of  50  would  require  a  minimum  fit 
factor  of  500.  Finally  the  lowest  of  the 
three  values  must  be  used  as 
representing  the  fit  test  results. 

OSHA  has  proposed  a  safety  factor  of 
10  because  of  variability  in  the  fit 
testing  procedures  themselves,  and  to 
account  for  other  variables  such  as 
changes  in  facepiece  fit  when  the 
respirator  is  worn  in  the  workplace  as 
opposed  to  during  fit  testing.  A  safety 
factor  of  10  accounts  for  these 
variations,  and  is  current  practice. 

Adjustments  in  the  respirator  are  not 
to  be  made  during  the  QNFT.  Any 
facepiece  fit  adjustments  must  be  made 
before  starting  the  exercise  regimen. 
This  is  consistent  with  existing 


practices  (Ex.  25-3  p.  38)  and  is 
intended  to  prevent  manipulation  of  the 
respirator  in  order  to  achieve  high  fit 
factors. 

The  fit  test  is  to  be  terminated 
whenever  any  single  peak  penetration 
exceeds  two  percent  for  half  masks  and 
quarter  facepiece  respirators  and  one 
percent  for  hill  facepiece  respirators. 
Such  leaks  correspond  to  fit  factors  of 
50  for  half  masks  and  100  for  full 
facepiece  respirators  and  indicate  an 
unacceptably  poor  respirator  fit.  Once 
the  test  is  terminated  the  respirator  may 
be  refitted  or  adjusted  and  the  subject 
retested.  If  any  of  the  subsequent  three 
required  QNFT  tests  that  are  performed 
after  the  respirator  has  been  refitted  or 
adjusted  are  terminated  because  of 
excessive  penetration,  then  the 
respirator  is  considered  to  have  an 
unacceptable  fit  and  a  different 
respirator  must  be  selected  and  tested. 

(G)  Use  of  Respirators 

Once  the  respirator  has  been  properly 
selected  and  fitted,  its  protection 
efficiency  must  be  maintained  by  proper 
use.  The  employer  is  required  to  ensure 
that  respirators  are  used  properly  in  the 
workplace,  and  to  include  specific 
procedures  for  doing  so  in  the  written 
plan  for  compliance.  This  requirement 
is  written  in  performance  language,  with 
the  specific  content  of  the  written 
procedures  left  for  the  employer  to 
establish. 

One  area  of  particular  concern 
involves  atmospheres  where  o.xygen 
deficiency  or  the  concentrations  of  a 
hazardous  chemical  are  unknown  and/ 
or  potentially  immediately  dangerous  to 
the  life  of  health  (IDLH)  of  employees. 
Care  must  be  exercised  in  these 
situations  since  failure  of  the  respirator 
to  provide  the  appropriate  protection 
may  result  in  serious  injury  or  death. 
Therefore,  the  employer  is  required  to 
establish  specific  written  procedures  for 
the  use  of  respirators  in  IDLH 
atmospheres  including  four  specific  use 
limitations. 

The  first  provision  requires  that 
employees  wear  only  positive  pressure 
SCBAs  or  combination  supplied  air 
respirators  with  auxiliary  air  supply  in 
IDLH  atmospheres.  Negative-pressure 
air-purifying  respirators  are  subject  to 
face  seal  leakage,  and  depend  on  a 
filtering  or  adsorption  mechanism  for 
protection.  The  positive  pressure 
supplied  air  respirators  allowed  in  IDLH 
atmospheres  supply  air  from  an 
uncontaminated  source,  have  less  of  a 
problem  with  face  seal  leakage  and  have 
no  filter  penetration  problems.  Two 
types  of  such  positive  pressure 
respirators  are  listed  in  the  respirator 
selection  tables  in  paragraphs  (d)  of  the 


proposed  standard  for  use  in  IDLH 
atmospheres;  the  positive  pressure 
SCBA  and  a  positive  pressure  supplied 
respirator  with  auxifiary  self-contained 
aij  supply.  They  are  the  only  respirators 
to  be  used  in  IDLH  work  conditions  to 
ensure  that  the  employee  has  the 
greatest  degree  of  protection  possible. 

The  second  IDLH  provision  requires  a 
"buddy"  system  where  employees  are 
required  to  work  in  IDLH  atmospheres. 
There  must  be  at  least  one  additional 
person  present,  in  communications  with 
the  vvorker(s)  in  the  IDLH  area  but 
located  where  he  or  she  will  be  outside 
the  IDLH  atmosphere  and  thus  would  be 
able  to  provide  or  call  for  emergency 
assistance  if  necessary.  The  third 
provision  specifies  that  retrieval 
equipment  must  be  supplied  or 
equivalent  provisions  for  rescue  be 
made  for  those  entering  the  IDLH 
atmosphere.  The  fourth  provision  states 
that  a  positive  pressure  self-contained 
breathing  apparatus  must  be  provided 
for  the  person(s)  responsible  for 
emergency  assistance.  These  provisions 
are  essentially  the  same  as  those  that  are 
in  OSHA's  current  standards. 

A  more  general  issue  involves  tight 
fitting  facepiece  respirators  which  rely 
on  a  good  facepiece  to  face  seal  in  order 
to  achieve  effective  protection. 
Therefore,  the  employer  could  not  allow 
employees  to  wear  such  respirators  writh 
conditions  which  prevent  such  a  seal. 
Facial  hair  such  as  a  growth  of  beard  or 
sideburns,  absence  of  dentures,  or  a 
skull  cap  that  projects  under  the 
facepiece  seal  are  examples  of  such 
conditions.  Many  ANPR  commenters 
stated  that  OSHA  should  prohibit  facial 
hair  that  interferes  with  the  facepiece 
seal  (E.X.  15-11,  15-18, 15-26. 15-27A, 
15>-30,  15-33.  15-35,  15-36.  15-41.  15- 
52, 15-58. 15-62, 15-73. 15-77).  Others 
started  that  beards  should  be  allowed 
with  respirators  that  do  not  rely  on 
adequate  face  seals  for  protection  such 
as  supplied  air  hoods,  helmets,  or  suits. 
(Ex. 15-14. 15-31,  15-34. 15-46, 15-47. 
15-18, 15-54,  15-55,  15-79.  15-81). 
Research  performed  with  half  mask  and 
full  facepiece  respirators  on  the  effects 
of  facial  hair  on  facepiece  seal  show  that 
fit  cannot  be  assured  if  hair  is  present. 
(Ex.  3. 13.  15-50,  23-2,  23-3). 

Two  ANPR  commenters 
recommended  that  OSHA  allow  beards 
when  the  results  of  a  fit  test  indicate 
that  a  satisfactory  seal  has  been  obtained 
(Ex.  15-38. 15-42).  A  report  of  a  study 
by  Fergin  (23-1)  on  carbon  setters  with 
beards  which  tested  the  protection 
factors  of  several  types  of  disposable 
respirators  stated  that  acceptable 
performance  was  achieved  and  that 
there  was  no  significant  difference  in 
respirator  performance  for  employees 


with  or  without  beards  under  pot  room 
conditions.  Fergin  stated  that  "... 
where  acceptable  protection  factors  can 
be  demonstrated  for  subjects  with  facial 
hair,  the  no-beard  rule  should  be  waived 
from  a  regulatory  viewpoint  for  such 
proven  cases."  However,  the  ability  to 
obtain  a  fit  factor  for  a  bearded 
respirator  wearer  does  not  mean  that  the 
worker  can  reliably  be  expected  to 
achieve  that  same  protection  level  each 
time  the  respirator  is  used.  Beards  grow 
and  change  daily,  even  hourly.  Each 
time  a  respirator  is  donned  there  is  fit 
variability.  Such  variability  in  face  seal 
is  greatly  increased  for  bearded  workers. 
This  large  variability  in  fit  means  that  a 
reliable  seal  cannot  reasonably  be 
expected.  OSHA  believes  that  the 
evidence  supports  the  contention  that  a 
reliable  seal  cannot  be  achieved  where 
facial  hair  interferes  with  the  seal  of 
tight  fitting  respirators. 

In  conunenting  on  the  preproposal 
draft  the  Association  of  Western  Pulp 
and  Paper  Workers  (Ex.  36-2)  opposed 
the  facial  hair  policy  proposed  by  OSHA 
and  recommended  that  OSHA  prohibit 
blanket  no  beard  policies  of  employers. 
The  International  Chemical  Workers 
Union  (Ex.  36-14)  recommended  that 
the  standard  specify  respiratory  types 
that  could  be  used  with  facial  hair. 
Amoco  Corporation  (Ex.  36-35) 
requested  that  more  definitive  language 
be  added  to  allow  employers  clearer 
guidelines  to  enforce  facial  hair  policies. 
AlUed  Corporation  (Ex.  36-49)  also 
wanted  a  stronger  statement  prohibiting 
facial  hair.  The  Nuclear  Regulatory 
Commission  (Ex.  36-31)  and  the 
Industrial  Safety  Equipment  Association 
(Ex.  36-45)  agreed  with  OSHA's 
proposed  prohibition  on  beards  when 
wearing  tight  fitting  facepiece 
respirators.  The  Organization  Resources 
Counselors  (Ex.  36-47)  and  3M  (Ex.  36- 
54)  stated  that  the  prohibition  on  facial 
hair  that  interferes  with  the  facepiece 
seal  should  also  include  positive 
pressure  respirators  that  depend  upon  a 
tight  facepiece  to  face  seal. 

The  draft  provision  prohibiting 
conditions  such  as  beards  that  interfere 
with  the  seal  of  tight  fitting  respirators 
has  been  modified  after  consideration  of 
these  comments.  Additional  wording 
has  been  added  to  clarify  that  the 
provision  covers  not  only  negative 
pressure  respirators  that  require  a  tight 
seal  but  pressure  demand  and  positive 
pressure  respirators  as  well.  The 
provision  covers  only  tight  fitting 
respirators  and  is  not  meant  to  be  a 
blanket  prohibition  on  beards  with 
respirators.  There  are  other  types  of 
respiratory  equipment  such  as  hoods, 
helmets  and  suits  which  can  be  worn  by 
employees  with  beards  since  they  do 


not  rely  upon  a  tight  facepiece  fit.  Also 
the  wording  in  the  examples  has  been 
changed  to  read  "facial  hair  that 
interferes  with  the  facepiece  seal"  rather 
than  a  growth  of  beard  or  sideburns 
since  it  is  interference  with  the 
facepiece  seal  that  OSHA  prohibits,  not 
the  presence  of  facial  hair.  OSHA 
invites  comments  on  this  issue  and  the 
wording  of  the  proposed  provision  of 
the  standard,  and  whether  OSHA 
should  require  that  employers  provide 
respirators  which  do  not  rely  upon  a 
tight  facepiece  fit  in  such 
circumstances. 

Corrective  glasses  or  goggles  must  also 
be  worn  in  such  a  way  that  they  do  not 
interfere  with  the  seal  of  the  facepiece 
to  the  face.  Although  the  employer  is 
free  to  choose  any  option  to  comply 
with  this,  OSHA  suggests  that  fiiU 
facepiece  respirators  be  worn  where 
either  corrective  glasses  or  eye 
protection  are  required  since  corrective 
lenses  can  be  mounted  into  the  full 
facepiece  respirators.  In  addition,  the 
full  facepiece  may  be  more  comfortable, 
and  less  cumbersome,  than  wearing  a 
half  mask  and  chemical  goggles  which 
seal  to  the  face  as  well. 

OSHA's  current  respirator  standard 
does  not  allow  contact  lenses  to  be  worn 
with  respiratory  protection.  In 
reviewing  this  requirement,  the  main 
justification  has  been  that  with  full 
facepiece  respirators,  if  a  contaminant 
got  into  the  employee's  eye,  the 
involuntary'  response  would  be  to 
remove  the  mask  to  attend  to  the  eye, 
thus  removing  the  respiratory 
protection.  A  second  possible  problem 
with  contact  lenses  is  that  the  dry  air 
inside  a  positive  pressure  SCBA 
facepiece  could  dry  out  the  contact 
lenses.  It  has  also  been  suggested  that 
contaminants  that  get  into  the  facepiece 
can  become  lodged  under  the  contact 
lens,  be  held  against  the  eye,  and  enter 
into  tlie  bloodstream.  While  these 
possible  problem  areas  have  been 
proposed  for  contact  lenses,  OSHA  has 
not  found  evidence  of  sudi  problems 
ocxurring  in  the  workplace.  With  the 
improvements  that  have  occurred  with 
contact  lens  technology,  particularly  in 
soft  contact  lenses,  people  who  are  able 
to  wear  contact  lenses  comfortably  in 
everj^ay  life  should  be  able  to  wear 
contact  lenses  with  a  respirator. 

OSHA  funded  a  survey  on  the  use  of 
contact  lenses  by  fire  fighters  which  was 
conducted  by  the  Lawrence  National 
Livermore  Laboratory  (Ex.  38-9).  Of  the 
403  fire  figliters  who  regularly  wore 
contact  lenses  with  SCBA.  only  6 
responded  that  contact  lens  created  a 
problem  such  as  a  contact  lens  being  out 
of  place  or  a  particle  under  the  lens 
causing  the  respirator  facepiece  to  be 
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removed  in  an  environment  where  the 
facepiece  would  normally  be  worn.  The 
wearing  of  conventional  eyeglasses 
inside  the  respirator  facepiece,  as  is 
required  by  the  current  OSFIA  standard, 
had  a  proportionately  higher  number  of 
problems.  The  study  concluded  that  the 
prohibition  on  wearing  contact  lenses 
with  a  full  facepiece  respirator  should 
be  withdrawn. 

The  Oil,  Chemical  and  Atomic 
Workers  Union  (Ex.  36-23)  supported 
removing  the  prohibition  on  the  use  of 
contact  lenses  with  respirators.  Alan 
Hack  of  the  Los  Alamos  National 
Laboratory  (Ex.  36-29)  cited  the 
Lawrence  Livermore  contact  lens  study 
and  the  lack  of  adverse  experience  with 
contacts  as  reasons  for  permitting  their 
use.  The  Nuclear  Regulatory 
Commission  (Ex.  36-31)  agreed  that  the 
contact  lens  prohibition  needed  to  be 
examined  and  hoped  the  Lawrence 
Livermore  survey  on  contact  lenses 
would  not  contradict  their  use  with 
respirators.  MSHA  (Ex.  36-34)  stated 
that  contact  lenses  should  not  be  used 
with  respirators  until  further  data  has 
been  developed  to  Indicate  their  safety 
with  the  movement  of  chemicals 
through  the  lens,  since  many  of  the  new 
contact  lenses  allow  passage  of  air  and 
water  through  the  lens.  Earle  Shoub  (Ex. 
36-17)  stated  diat  if  OSHA  is 
determined  to  permit  the  use  of  contact 
lenses  under  a  full  facepiece  respirator, 
this  permission  should  not  extend  to 
IDLH  atmospheres. 

OSHA  believes  the  Lawrence 
Livermore  contact  lens  study  of  fire 
fighters  supports  removing  the 
prohibition  on  the  use  of  contact  lenses 
with  respirators.  No  evidence  shows 
that  wearing  contact  lenses  with 
respirators  increases  safety  hazards. 
Therefore,  OSHA  is  proposing  to 
remove  the  prohibition  in  the  current 
standard  on  the  use  of  contact  lenses 
with  respirators.  OSHA  requests  any 
comments  or  information  as  to  the 
appropriateness  of  using  contact  lenses 
with  respirators,  and  any  problems  that 
have  occurred  with  the  use  of  contact 
lenses  in  the  workplace. 

In  dealing  with  skin  irritation  and 
contamination,  the  proposal  would 
require  the  employer  to  permit 
employees  to  leave  the  respirator  us« 
area  as  a  necessary  to  wash  their  faces 
and  respirator  facepioces.  The 
preproposal  draft  provision  permitted 
employees  to  leave  the  work  area  is 
necessary  to  wash  their  faces  and 
rospiratori.  Several  commenters  asked 
that  the  phrase  "work  area"  be  changed 
to  "respirator  area"  (Ex.  36-22.  36-30, 
36-40,  36-41),  since  employees  can 
wash  their  faces  and  respirators  at 
appropriate  cleaning  sites  located 


outside  the  respirator  use  area  without 
necessarily  having  to  leave  the  work 
area.  The  Motor  Vehicle  Manufacturers 
Association  (Ex.  36-37)  recommended 
changing  the  wording  of  the  provision 
from  "as  necessary"  to  "if  necessary" 
since  excessive  washing  of  the  skin  may 
aggravate  an  irritated  skin  by  removing 
protective  oils.  Richard  Boggs  of  ORG 
(Ex.  36-47)  recommended  that  this 
requirement  be  dropped  since  it  was  a 
labor  relations  issue  and  not  all 
conditions  of  respirator  use  result  in 
situations  where  such  a  requirement 
would  make  sense.  OSHA  agrees  with 
the  commenters  that  employees  do  not 
necessarily  need  to  leave  the  work  area 
to  clean  their  faces  and  respirators,  and 
the  wording  of  the  provision  has  been 
changed  from  work  area  to  respirator 
use  area.  OSHA  believes  that  potential 
health  problems  of  skin  irritation  and 
contamination  associated  with  wearing 
a  respirator  cannot  properly  be  relegated 
to  a  labor  relations  issue  as  ORC 
suggests  and  OSHA  has  retained  this 
provision  in  the  proposal. 

Another  new  provision  involves  the 
filter  elements  of  air-purifying 
respirators.  Employers  are  to  allow 
employees  to  change  such  elements 
whenever  employees  detect  a  change  in 
breathing  resistance  or  chemical 
breakthrough.  Since  breathing  rates 
differ,  and  workplace  contamination 
levels  may  vary,  it  is  difficult  to  predict 
the  service  life  of  a  particular  filtering 
element.  Subjectively  detected  breathing 
resistance  indicates  that  the  load  on  the 
particulate  filter  may  be  approaching 
capacity  and  that  the  filter  must  be 
changed  to  ensure  continuing 
protection.  This  decision  was  supported 
by  several  commenters  in  response  to 
ANPR  question  29  on  service  Ufe  (Ex. 
15-18,  15-19.  15-38,  15-47, 15-48, 15- 
52,  15-54.  15-75B). 

Comments  on  the  preproposal  draft 
also  recommended  that  odor  or 
chemical  vapor  breakthrough  was  a 
reason  for  changing  an  organic  vapor 
cartridge  or  canister  (Ex.  36-29,  36-30, 
36-32,  36-41,  36-52,  36-55).  The 
wording  of  the  proposal  has  been 
changed  to  add  chemical  vapor 
breakthrough  as  a  cause  for  changing 
filters.  Wording  has  also  been  added  to 
permit  employees  to  leave  the  respirator 
use  area  to  change  filters  since  this 
should  be  done  only  in  clean  air. 

The  proposal  also  includes  a 
provision  that  requires  respirators  be 
repaired  or  discarded  and  replaced 
immediately  when  they  are  no  longer  in 
their  original  working  condition. 
Examples  of  these  changes  in  condition 
would  be  that  the  strap  has  broken,  the 
respirator  has  lost  its  shape,  or  the  face 
seal  can  no  longer  be  maintained.  Since 


respirators  must  be  in  good  working 
condition  to  function,  it  is  imperative 
that  they  not  be  used  if  they  have  been 
impaired  in  any  way.  The  respirator 
manufacturers  can  supply  replacement 
parts  for  damaged  portions  of  their 
elastomeric  respirators.  Disposable 
respirators  cannot  be  repaired  and  must 
be  discarded  when  damaged. 

Many  commenters  to  the  ANPR  stated 
that  disposable  respirators  should  be 
allowed  to  be  used  until  they  no  longer 
can  provide  the  protection  for  which 
they  were  designed  (Ex.  15-13, 15-14, 
15-19. 15-22, 15-30,  15-34. 15-36, 15- 
37,  15-41,  15-44,  15-46,  15^8.  15-53, 
15-58,  15-75A,  15-75B,  15-81).  How 
the  useful  service  life  would  be 
determined,  whether  by  professional 
judgment  or  by  having  the 
manufacturers  of  the  respirators  make  a 
determination,  was  unclear.  Such  a 
specific  service  life  determination  is 
difficult  to  make.  Support  for  a  one  day 
or  one  shift  limit  for  the  use  of 
disposable  respirators  was  presented  by 
several  ANPR  commenters  (Ex.  15-8, 
15-18, 15-26,  15-33,  15-50,  15-54.  15- 
55, 15-70,  15-75).  Disposable 
respirators  are  designed  to  be  used  and 
discarded.  Their  durability  with 
repeated  use  is  not  great,  and  most  of 
them  are  not  designed  to  be  easily 
cleaned  or  sanitized. 

The  proposal  requires  that  disposable 
respirators  which  cannot  be  cleaned  and 
sanitized  be  discarded  at  the  end  of  the 
task  or  work  shift  whichever  comes  first. 
There  are  some  disposable  respirators 
which  can  be  cleaned  and  sanitized 
after  use,  but  they  cannot  be  resupplied 
with  an  unused  filter,  and  therefore  the 
proposal  would  require  disposal  after 
their  useful  service  life  limit  has  been 
reached. 

The  employer  is  also  to  ensure  that 
employees,  upon  donning  the  respiratoi, 
perform  a  facepiece  seal  check  prior  to 
entering  the  work  area  when  wearing  a 
respirator.  The  negative-pressure  sealing 
check  and  the  positive-pressure  sealing 
check  included  in  Appendix  B,  or  the 
respirator  manufacturer's  recommended 
procedures  shall  be  used  for  all 
respirators  on  which  such  checks  are 
possible.  The  use  of  such  seal  checks  are 
a  way  of  helping  to  ensure  that  attention 
is  paid  to  obtaining  an  adequate 
facepiece  seal  each  time  a  respirator  is 
used. 

An  additional  requirement  being  • 
proposed  by  OSHA  is  that  each  self 
contained  breathing  apparatus  used  in 
IDLH  atmospheres,  or  for  emergency 
entry  or  fire  fighting,  be  certified  for  a 
minimum  service  life  of  thirty  minutes. 
Certified  SCBA  devices  are  available 
with  shorter  service  lives,  but  given  the 
types  of  situations  encountered  in  IDLH 


or  emergency  situations,  OSHA 
maintains  that  a  minimum  of  thirty 
minutes  would  be  required  to  ensure 
protection  in  these  conditions.  The 
thirty  minute  service  life  requirement 
does  not  apply  to  combination  supplied 
air  respirators  with  auxiliary  air  supply 
since  the  air  for  normal  work  operations 
is  supplied  by  an  air  line.  No  service  life 
requirement  has  been  set  for  the 
auxiliary  air  supply  bottle,  but  the 
auxiliary  air  supply  must  be  sufficient 
to  permit  escape  from  the  IDLH 
atmosphere  should  the  air  line  fail. 
Emergency  escape  SCBAs  also  do  not 
have  to  meet  the  thirty  minute  service 
life  requirement,  since  their  intended 
use  is  only  for  escape. 

The  preproposal  draft  contained 
provisions  to  allow  the  use  of  "buddy 
breathing"  devices  and  the  interchange 
of  air  cylinders  between  SCBAs,  as  is 
permitted  under  the  OSHA  fire  brigades 
standard  (29  CFR  1910.156(F)). 
Comments  on  the  preproposal  draft  by 
NIOSH  (Ex.  36-42)  recommended  that 
OSHA  not  allow  the  interchange  of 
respirator  air  cylinders  since  differences 
in  air  cylinder  backpack  construction 
could  result  in  the  cylinder  falling  off 
while  in  an  IDLH  atmosphere.  Cylinders 
come  in  several  different  sizes,  with 
varying  air  capacities  and  operating 
pressures,  and  can  be  constructed  of 
different  materials.  As  NIOSH  points 
out.  this  can  present  problems  with 
respirator  operation  when  some  types  of 
cylinders  are  interchanged.  NIOSH  also 
considered  initiating  an  approval 
program  for  SCBAs  with  emergency 
V  escape  breathing  support  systems 
(buddy  breathers)  but  found  from  their 
survey  of  interested  parties  that  a  safe 
and  practical  emergency  escape 
breathing  support  system  could  not  be 
certified  at  this  time.  Current  buddy 
breathing  systems  have  problems  with 
equipment  reliability  and  with 
maintaining  adequate  airflow  in  the 
positive  pressure  mode.  The  Industrial 
Safety  Equipment  Association  (Ex.  36- 
45)  also  disagreed  with  the  air  cylinder 
interchange  and  buddy  breather 
provisions  and  stated  that  extending 
their  use  to  general  industry 
applications  would  present  problems 
since  rescue  and  specialized  training  are 
not  as  prevalent  in  general  industry  as 
in  fire  fighting,  and  recommended  that 
the  practice  not  be  allowed.  Dow 
Chemical  (Ex.  36-40)  recommended  that 
the  air  cylinder  interchange  and  buddy 
breather  provisions  be  deleted  or  put  in 
a  nonmandatory  appendix.  ORC  (Ex. 
36-47)  also  recommended  a 
nonmandatory  appendix.  MSHA  (Ex. 
36-34)  stated  that  the  use  of  buddy 
breathers  or  the  interchanging  of  air 


cylinders  voids  the  NIOSH/MSHA 
approvals  and  asked  whether  OSHA 
was  going  to  certify  these  changes  as 
safe  for  the  wearer.  Earle  Shoub  (Ex.  36- 
17)  also  pointed  out  that  the  use  of  these 
modified  respirators  voids  their  NIOSH/ 
MSHA  approval,  and  suggested  OSHA 
include  a  specific  exemption  from  the 
NIOSH/MSHA  approval  requirement 
when  they  are  used. 

Since  there  are  problems  in  assuring 
the  proper  operation  of  respirators 
modified  to  include  buddy  breathing 
devices,  and  there  are  problems  with 
interchanging  air  cylinders  of  different 
construction,  pressure,  and  size  between 
different  SCBAs,  OSHA  has  decided  to 
delete  the  provisions  dealing  with 
buddy  breathing  devices  and  air 
cylinder  interchange  from  the  proposal. 
The  problems  with  their  use  given  by 
the  preproposal  draft  commenters  and 
the  lack  of  a  demonstrated  need  for  their 
use  in  general  industry  work  situations 
has  lead  OSHA  to  remove  these 
provisions  from  the  proposal.  Their  use 
is  still  allowed  for  fire  brigades  under 
the  fire  brigades  standard.  OSHA  seeks 
comment  on  this  decision  and  on  the 
performance  of  such  devices  in 
industry. 

Commenters  were  equally  divided  on 
the  issue  of  requiring  low  fiow  alarms 
or  indicators  for  PAPRs.  The  AIHA  (Ex. 
15-81)  thought  the  issue  was  related 
more  to  equipment  certification  rather 
than  use.  and  suggested  that  NIOSH 
consider  the  advisability  of  low  flow 
indicators  as  permissible  modifications. 
Some  felt  OSHA  should  encourage  the 
development  of  low  flow  indicators 
since  it  is  the  positive  pressure 
generated  by  the  normal  PAPR  airflow 
rates  that  give  PAPRs  their  high 
protection  factors  (Ex.  15-14,  15-22. 
15-34,  15-46,  15-18,  15-50,  15-51.  15- 
54.  15-55,  15-62,  15-76,  15-77.  15-79). 
Since  low  airflow  could  be  detected  by 
the  wearer,  some  commenters  felt 
airflow  indicators  were  unnecessary  (Ex. 
15-16,  15-19.  15-27A,  15-44.  15-53. 
15-58.  15-66.  15-70.  15-73.  15-81). 

OSHA  has  decided  not  to  require  the 
use  of  low  fiow  alarms  or  indicators  for 
PAPRs.  The  protection  levels  that 
PAPRs  achieve  are  in  part  dependent 
upon  maintaining  an  adequate  airflow 
through  the  respirator.  OSHA 
encourages  the  use  of  airflow  indicators 
with  PAPRs,  but  since  they  are  not 
currently  available  on  existing  PAPRs  it 
has  been  decided  not  to  require  ihom  at 
this  time. 

When  PAPRs  should  be  used  was  also 
the  subject  of  comments.  Some 
commenters  felt  that  OSHA  should  not 
dictate  the  circumstances  where  PAPRs 
should  be  used  (Ex.  15-30, 15-53. 15- 
58. 15-73).  Most  commenters  felt  PAPRs 


should  be  used  where  the  employer  or 
safety  and  health  professionals 
determine  their  use  is  appropriate  (Ex. 
15-13.  15-14.  15-19.  15-22, 15-51,  15- 
62,  15-70. 15-76).  Others  felt  PAPRs 
should  be  used  when  a  high  level  of 
protection  must  be  assured  (Ex.  15-27  A. 
15-46, 15-79).  PAPR  use  was  also 
recommended  where  a  significant 
physiological  burden  would  be  imposed 
by  a  negative  pressure  respirator  (Ex. 
15-38,  15-44,  15-46). 

OSHA  has  also  decided  not  to  dictate 
the  circumstances  where  PAPRs  may  be 
used.  The  employer  or  safety  and  health 
professional  in  charge  of  the  respirator 
program  is  in  the  best  position  to 
determine  where  and  when  PAPR  use  is 
most  appropriate.  The  PAPR's  ability  to 
provide  increased  protection,  easier 
breathing,  and  greater  worker 
acceptance  should  be  taken  into  account 
during  respirator  selection.  However, 
the  responsibility  for  respirator 
selection  has  been  placed  on  the 
respirator  program  administrator,  and 
OSHA  relies  on  the  administrator  to 
assure  that  the  appropriate  respirator  is 
chosen.  However,  OSHA  asks  for 
comments  on  whether  emplovees 
should  be  able  to  choose  PAPRs  rathrr 
than  negative  pressure  respirators 
because  of  their  reduced  breathing 
resistance.  OSH.^  has  permitted  this  in 
several  standards  such  as  the  coke  oven 
emissions  (29  CFR  1910.1029)  and 
cotton  dust  (29  CFR  1910.1043). 
However,  OSHA's  experience  is  that  few 
employees  make  the  request. 

(H)  Maintenance  and  Care  of 
Respirators 

In  order  to  ensure  continuing 
protection  from  respiratory  protective 
devices,  it  is  necessary  to  establish  and 
implement  proper  maintenance  and  care 
procedures.  A  lax  attitude  toward  this 
part  of  the  respiratory  protection 
program  will  negate  successful  selection 
and  fit  because  the  devices  will  not 
deliver  the  assumed  protection  unless 
they  are  kept  in  good  working  order. 

OSHA  believes  that  the  provisions  on 
maintenance  and  care  that  exist  in  the 
current  standard  are  effective  and 
adequate.  Therefore  this  proposal  has 
mainly  rcadopted  the  current  OSHA 
provisions,  the  primary  exception  being 
the  provisions  which  deal  with  cleaning 
and  disinfecting  respirators  after  they 
are  worn.  The  present  standard,  while 
requiring  cleaning  and  disinfecting, 
docs  not  specify  wlion  to  do  it  or 
provide  guidelines  for  how  it  should  bo 
done.  Consequently  many  employers 
have  not  been  following  these 
provisions,  with  the  consequent  result 
that  the  cleaning  and  disinfecting 
provision  is  one  of  the  most  frequently 
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cited  for  violation  by  OSHA  compliance 
officers.  Respirators  which  are  not 
cleaned  and  disinfected — particularly 
those  used  by  more  than  one 
employee — can  cause  skin  irritation  and 
dermatitis.  Where  the  toxin  to  be 
protected  against  is  a  dust,  mist  or  fume, 
build  up  of  it  on  the  respirator  seal  or 
within  the  respirator  will  reduce  the 
protection  factor  given  by  the  respirator 
because  the  toxin  is  in  the  breathing 
zone.  In  addition,  the  build-up  of 
contamination  on  the  respirator  can 
contribute  to  the  deterioration  of  the 
materials,  and  thus  deterioration  of  the 
protection.  Full  facepieces  must  be 
cleaned  to  ensure  that  employees  can 
see  through  the  facepieces. 

The  proposal  requires  that  routinely 
used  respirators  which  are  reserved  for 
the  exclusive  use  of  a  particular 
employee  be  cleaned  and  disinfected  at 
least  after  each  day's  use.  If  a  respirator 
is  routinely  used  by  more  than  one 
employee,  it  must  be  cleaned  and 
disinfected  after  each  use.  Respirators 
maintained  for  emergency  use  must  also 
be  cleaned  and  disinfected  after  each 
•  use.  Recommended  procedures  for 
cleaning  and  disinfection  are  included 
in  Appendix  B  of  the  proposed 
standard. 

In  comments  on  the  preproposal  draft, 
Thomas  Nelson  of  the  ANSI  Z88.2 
respirator  committee  suggested  that  the 
cleaning  instructions  of  the  respirator 
manufacturer  be  allowed,  since  they 
may  be  different  than  these  in  Appendix 
B.  or  cover  contaminants  which  cannot 
be  cleaned  using  the  methods  in 
Appendix  B  such  as  radioactive 
materials.  The  Dow  Chemical  Company 
(Ex.  36-40)  recommended  that  the 
reference  to  Appendix  B  be  deleted  and 
a  statement  to  follow  the  manufacturer's 
recommended  procedures  be  added. 
OSHA  agrees  and  has  added  wording 
l)ormitting  the  use  of  manufacturer's 
cleaning  instructions. 

Comments  on  the  proposed  draft  also 
addressed  the  issue  of  the  frequency  of 
cleaning  and  disinfecting  of  respirators. 
The  American  Textile  Manufacturers 
institute  (Ex.  36-18)  felt  that  respirators 
should  be  cleaned  after  each  day's  use 
and  disinfected  periodically  as  needed. 
The  Motor  Vehicle  Manufacturer's 
Association  (Ex.  36-37)  stated  that 
cleaning  and  disinfecting  of  respirators 
should  be  required  periodically.  DuPont 
(Ex.  36-38)  felt  that  the  provisions  of 
the  respirator  program  suggested  by 
Organization  Resources  Counselors 
(ORC)  (Ex.  36-47  Attachment  1)  that 
requires  cleaning  frequently  enough  to 
avoid  hazardous  exposures  to  residues 
was  sufficient.  Richard  Boggs  of  ORC 
(Lx.  36-47)  urged  adopting  the  language 
in  the  ORC  program  since  it  would 


allow  the  individual  organization  to 
tailor  its  cleaning  and  sanitizing 
programs  to  the  needs  of  the  operation. 

OSHA  believes  that  allowing  periodic 
cleaning  and  disinfecting  without 
specifying  the  time  period  or  requiring 
only  that  respirators  be  cleaned 
frequently  enough  to  avoid  hazardous 
exposures  to  residues  are  vague 
concepts  which  are  not  defined,  which 
may  be  difficult  to  enforce  and  would 
perpetuate  the  poor  cleaning  practices 
which  have  already  been  shown  to  be  a 
compliance  problem  (Ex.  33-5). 
Therefore,  the  proposal  continues  to 
require  that  routinely  used  respirators 
be  cleaned  and  disinfected  after  each 
day's  use  and  that  respirators  used  by 
more  than  one  employee  be  cleaned  and 
disinfected  after  each  use. 

The  proposal  does  not  state  who 
should  do  the  cleaning  and  disinfecting, 
only  that  it  be  done.  The  United  Steel 
Workers  of  America  (Ex.  36-46) 
recommended  that  OSHA  require  that 
the  employer  do  the  cleaning  and 
repairing  of  respirators.  They  stated  that 
when  the  employer  requires  that 
employees  turn  in  their  respirators  at 
the  end  of  each  shift  to  a  central 
cleaning  facility  for  inspection, 
cleaning,  and  repairs  by  trained 
personnel  and  with  the  respirators 
returned  to  the  employees  the  ne.xt  day, 
a  better  cleaning  program  results.  OSHA 
agrees  that  such  a  centralized  cleaning 
and  repair  operation  can  ensure  that 
properly  cleaned  and  disinfected 
respirators  are  available  for  use,  but  it  is 
not  the  only  way  to  do  so.  For  example, 
in  plants  where  respirator  use  is 
infrequent  or  where  the  numbers  of 
respirators  in  use  are  small,  central 
facilities  may  be  inappropriate.  The 
employer  is  allowed  to  choose  the 
cleaning,  disinfecting  and  repair 
program  that  best  fits  the  requirements 
of  the  standard  and  the  particular 
circumstances  of  the  job.  If  the  employer 
chooses  to  require  that  employees  do 
the  cleaning  of  respirators,  then  the 
employer  must  provide  the  cleaning  and 
disinfecting  equipment,  supplies,  » 

facilities,  and  time  for  the  job  to  be 
done.  The  proposal  requires  that  the 
employer  ensure  that  the  cleaning  is 
done  properly,  and  that  only  properly 
cleaned  and  disiufoclcd  respirators  arc 
used. 

Storage  of  respirators  must  be  done 
properly  to  ensure  that  the  equipment  is 
protected  and  not  subject  to 
environmental  conditions  that  may 
cause  deterioration.  The  proposed 
provisions  for  storage  are  essentially  the 
same  as  the  current  standard.  The 
employer  must  protect  the  stored 
equipment  from  damage,  dust,  sunlight, 
e.xtreme  temperatures,  excessive 


moisture,  or  damaging  chemicals.  The 
respirator  manufacturer  will  often 
provide  additional  information  on 
proper  storage  procedures  which  should 
be  observed  by  the  employer.  Storage 
conditions  are  listed  in  performance 
language.  For  example,  temperature 
ranges  are  not  specified.  It  appears  that 
the  degree  of  severity  of  a  condition 
would  be  related  to  the  tolerance  of  the 
particular  equipment  in  question  and 
would  thus  vary  from  model  to  model. 
OSHA  invites  comment  on  whether  this 
approach  is  appropriate,  or  whether  the 
conditions  of  storage  should  be 
specified  in  more  detail. 

Respirators  intended  for  emergency 
use  shall  be  kept  accessible  to  the  work 
area.  Where  weathering,  contamination 
or  deterioration  of  the  respirator  could 
occur  compartments  shall  be  used  to 
protect  the  respirator  and  must  be 
clearly  marked  to  indicate  that  thny 
contain  emergency  respirators.  Tills 
represents  a  change  in  wording  of  the 
proposed  standard  in  response  to 
comments  on  the  preproposal  draft  (Ex. 
36-45,  36-47,  36-55).  Since  many 
emergency  respirators  are  stored  in 
environmentally  controlled  areas, 
according  to  the  ANSI  Z88.2  respirator 
committee  (Ex.  36-55),  compartments 
would  be  unnecessary.  The  new 
wording  of  the  proposed  standard 
requires  the  use  of  compartments  only 
where  weathering,  contamination  or 
deterioration  could  occur. 

Respirators  that  are  used  routinely  in 
the  work  area  are  to  be  stored  in  a 
plastic  bag  or  otherwise  protected  from 
contamination  or  damage.  The 
prohibition  on  the  use  of  lockers  or  tool 
boxes  has  been  removed  in  response  to 
comments  in  the  preproposal  draft  (Ex. 
36-47,  36-49).  The  requirement  that 
respirators  be  stored  in  such  a  way  as  to 
prevent  damage  should  avoid  problems 
of  damage  from  improper  storage  in 
lockers  provided  the  employer  takes 
appropriate  precautions. 

When  respirators  arc  packed  or 
stored,  the  faccpiece  and  exhalation 
valve  must  be  stored  in  a  manner  that 
will  prevent  deformation.  This  is  to 
prevent  impairment  of  the  elastomer 
due  to  stretching  or  reshaping  of  the 
facepiece  or  exhalation  valve  because  of 
positioning  of  the  equipment. 

In  order  to  assure  the  continued 
reliability  of  respirator  equipment  it 
must  be  inspected  on  a  regular  basis. 
The  frequency  of  inspection  is  related  to 
the  frequency  of  use.  Respirators  that 
are  used  routinely  are  to  be  inspected 
before  each  use,  and  during  cleaning 
after  each  use.  Those  that  arc 
maintained  in  the  facility  for  emergency 
use  must  be  inspected  at  least  monthly, 
and  checked  for  proper  function  before 
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and  after  each  use.  However,  respirators 
used  for  emergency  escape  must  be 
inspected  before  being  carried  into  the 
workplace. 

The  proposal  has  changed  the 
requirement  that  employers  make  a 
record  of  inspection  dates  and  findings 
for  emergency  use  respirators. 
Employers  only  need  certify  that  the 
required  inspections  have  been  made. 
The  employer  must  perform  the 
respirator  inspection  as  required  by 
paragraph  (h)(3)  to  determine  that  "the 
respirator  is  functioning  properly  and  is 
fully  charged.  Then  the  inspection  is 
certified  by  having  the  inspector  fill  in 
a  tag  or  label  kept  with  the  respirator  or 
attached  to  the  respirator  storage 
compartment  that  contains  the  date  of 
the  inspection,  the  name  or  signature  of 
the  inspector,  and  the  serial  number  or 
other  means  of  identifying  the  respirator 
that  was  inspected.  The  inspection 
certification  need  only  be  maintained 
until  it  is  replaced  by  the  certification 
of  the  next  inspection.  This  replaces  the 
requirement  in  the  present  standard  that 
the  inspection  record  be  kept  as  long  as 
the  respirator  is  in  the  workplace.  Since 
the  inspection  tag  or  label  serves  to 
indicate  that  the  respirator  has  been 
inspected  within  the  time  limit  set  for 
inspections  there  is  no  need  to  maintain 
the  first  certification  once  a  new 
inspection  is  performed  and  certified. 

Self-contained  breathing  apparatus 
are  also  to  be  inspected  monthly.  Air 
and  oxygen  cylinders  must  be 
maintained  in  a  fully  charged  state  and 
recharged  when  pressure  falls  to  90%  of 
the  manufacturer's  recommended 
pressure  level,  and  the  employer  must 
determine  that  the  regulator  and 
warning  devices  function  properly. 

The  standard  specifies  what 
constitutes  a  minimal  respirator 
inspection:  Respirator  function,  the 
tightness  of  connections  and  the 
condition  of  the  facepiece,  headstraps, 
valves,  connecting  tube,  and  filters, 
cartistcrs  or  cartridges  must  be  checked. 
In  addition,  the  rubber  and  elastomer 
parts  must  be  evaluated  for  pliability 
and  signs  of  deterioration.  It  should  be 
noted  that  stretching  and  manipulating 
rubber  or  elastomer  parts  with  a 
massaging  action  will  help  keep  them 
pliable  and  flexible  and  prevent  them 
from  taking  a  set  during  storage. 

The  proposed  standard  also  includes 
provisions  related  to  the  repair  of 
respirators.  Repairs  or  adjustments  are 
to  be  made  only  by  persons 
appropriately  trained  to  perform  them, 
using  parts  designed  for  that  respirator. 
The  employer  is  to  ensure  that  the 
manufacturer's  recommendations 
regarding  the  type  and  extent  of  repairs 
that  can  be  performed  are  followed.  In 


any  case,  reducing  or  admission  valves 
or  regulators  must  be  returned  to  the 
manufacturer  or  given  to  an 
appropriately  trained  technician  for 
adjustment  or  repair.  These  provisions 
are  consistent  with  the  requirements  of 
the  current  standard. 

OSHA  invites  comments  on  the 
provisions  related  to  the  maintenance 
and  care  of  respirators,  including 
suggestions  for  other  items  which 
should  be  considered  for  inclusion  in  or 
deletion  from  this  section  based  on  the 
experience  of  those  currently 
implementing  respiratory-  protection 
programs.  , 

(I)  Supplied  Air  Quality  and  Use 

Where  atmosphere-supplying 
respirators  are  being  used  to  protect 
employees  it  is  essential  to  ensure  that 
the  air  being  breathed  is  of  sufficiently 
high  quality.  The  current  standard  and 
this  proposed  revision  reference  a 
number  of  standard  sources  which 
establish  parameters  for  breathing  air 
quality. 

For  oxygen,  the  employer  is  to  ensure 
that  it  meets  the  requirement  of  the 
latest  edition  of  the  United  State 
Pharmacopoeia  for  medical  or  breathing 
oxygen.  This  represents  no  change  from 
the  current  standard. 

In  the  ANPR,  comments  were 
requested  on  whether  acceptable 
respirator  breathing  air  should  continue 
to  meet  the  specifications  for  Grade  D 
breathing  air  as  described  in 
Compressed  Gas  Association 
Commodity  Specification  G  7.1-1966  or 
whether  an  alternate  specification  such 
as  Grade  E  should  be  used.  OSHA 
received  comments  stating  that  Grade  D 
air  is  adequate  and  should  continue  to 
be  used (Ex.  15-10,  15-18,  15-31.  15- 
52, 15-73,  15-75).  The  Los  Alamos 
National  Laboratory  (Ex.  36-52) 
recommended  that  Grade  E  air  be  used, 
since  most  air  that  passes  Grade  D  will 
also  pass  Grade  E.  However,  LANL  gave 
no  specific  reasons  for  doing  so. 
Therefore  OSHA  does  not  believe  thai 
the  need  for  a  higher  grade  has  been 
shown. 

In  the  proposal,  breathing  air  is  to 
meet  the  requirements  for  the  grade  D 
air  classification  in  the  ANSI/ 
Compressed  Gas  Association 
Commodity  Specification  G-7.1-1989. 
This  is  the  revised  and  current  version 
of  the  G-7.1 1966  Compressed  Gas 
Association  Commodity  Specification. 
This  means  that  the  oxygen  content  (v/ 
v)  must  contain  the  amount  of  oxygen 
normally  present  in  atmospheric  air  of 
19.5  to  23.5  percent  oxygen  for 
synthesized  air;  hydrocarbon 
(condensed)  of  5  milligram  per  cubic 
meter  of  air  or  less;  carbon  monoxide  of 


10  ppm  or  less,  and  carbon  dioxide  of 
1,000  ppm  or  less.  OSHA  invites 
comments  on  the  appropriateness  of 
maintaining  Grade  D  as  the  required 
quality  of  air. 

The  proposal  prohibits  the  use  of 
compressed  oxygen  in  atmosphere- 
supplying  respirators  or  in  open  circuit 
self-contained  breathing  apparatus  that 
have  previously  used  compressed  air. 
This  is  to  prevent  fire  or  explosion 
resulting  from  the  high  pressure  oxygen 
coming  in  contact  with  oil  or  grease  (Ex. 
10).  The  proposed  standard  also 
specifies  that  oxygen  not  be  used  with 
supplied  air  respirators.  These 
requirements  are  also  in  the  current 
standard. 

Both  the  current  standard  and  the 
proposal  allow  air  for  respirators  to  be 
provided  from  cy finders  or  compressors. 
Cylinders  are  required  to  be  rested  and 
maintained  as  prescribed  in  the 
Shipping  Container  Specification 
Regulations  of  the  Department  of 
Transportation  (49  CFR  Part  178). 

Compressors  are  to  be  constructed 
and  situated  so  contaminated  air  cannot 
enter  the  air.supply  system.  In  addition, 
the  compressors  are  to  be  equipped  with 
suitable  in-line  air-purifyins  sorbcnt 
beds  and  filters  to  clean  theair  and 
assure  breathing  air  quality.  The 
requirement  that  air  compressors  have  a 
receiver  of  sufficient  capacity  to  permit 
escape  from  a  hazardous  atmosphere  in 
the  event  of  compressor  failure  has  been 
dropped.  As  was  pointed  out  in  several 
comments  on  the  preproposal  draft,  a 
receiver  is  neccssarj'  only  when  the 
wearer  cannot  safely  stop  work  and 
leave  the  area  without  injury  (Ex.  36-29. 
36-32.  30-45,  36-47,  36-52,  36-54.  36- 
55).  Since  this  proposal  requires  that 
respirators  used  in  IDLH  situation  lx? 
cither  an  SCBA  or  combination  supplied 
air  respirator  with  escape  air  supply,  the 
need  for  a  receiver  for  air  compressors 
has  been  eliminated.  Also  the 
requirement  for  alarms  to  indicate 
compressor  failure  and  overheating  ha\i; 
been  eliminated.  In  the  event  of 
compressor  failure  with  a  wearer  using 
a  combination  suppfied  air  respirator 
with  escape  air  supply,  the  loss  of  air 
supply  would  be  readily  apparent,  and 
the  wearer  can  switch  to  the  auxiliary 
escape  air  supplv  and  leave  the  area. 

In  the  AN*PK,  OSHA  also  requested 
comments  and  input  on  the  following 
questions;  (1)  How  frequently  should 
carbon  monoxide  concentrations  l)e 
measured  from  an  air  compressor  not 
equipped  with  a  carbon  monoxide 
alarm,  and  (2)  Is  there  any  reason  not  to     ' 
require  a  carbon  monoxide  alarm  on  all 
oil  lubricated  compressors  that  provide 
breathing  air?  Responses  to  the  issue  of 
the  frequency  of  carbon  monoxide 
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measurements  ranged  from  quarterly 
(Ex.  15—42)  to  twice  a  month  provided 
the  air  intake  for  the  compressor  is 
located  away  from  contamination  (Ex. 
15-52),  to  continuously  (Ex.  15-14,  15- 
31, 15-34, 15-50. 15-65, 15-73).  John  L. 
Henshaw  of  Monsanto  Company  stated 
"One  sp^fied  frequency  would  not  be 
applicable  under  all  conditions  of 
breathing  air  compressor  use.  '  (Ex.  15- 
26). 

In  response  to  the  ANPR  question 
regarding  carbon  monoxide  alarms  on 
oil  lubricated  compressors,  numerous 
comments  were  received  stating  that 
there  was  no  reason  not  to  require  such 
an  alarm  (Ex.  15-10.  15-18,  15-26, 15- 
31, 15-46, 15-59, 15-70, 15-81).  One 
commenter,  Evan  Campbell  of  Diamond 
Shamrock  stated,  "We  recommend  the 
installation  of  continuous  carbon 
monoxide  monitors  with  an  alarm  on  oil 
lubricated  air  compressors  operated  by 
internal  combustion  engines,  electric 
motors  or  auxilicuy  power  takeoff ..." 
(Ex.  15-65).  In  the  comments  of  the 
National  Constructors  Association  it 
was  indicated  that  screw  type 
compressors  or  oil  free  compressors  do 
not  need  a  carbon  monoxide  alarm 
provided  the  air  intake  is  not  near  a 
potential  carbon  monoxide  source  (Ex. 
15-34). 

There  was  general  recognition  in  the 
comments  that  contamination  of  the 
intake  air  on  a  compressor  used  to 
supply  breathing  air  is  of  primary 
concern.  Several  comments  cited  the 
study  published  in  the  American 
Industrial  Hygiene  Association  Journal 
by  T.M.  Distler  of  the  Lawrence 
Livermore  Laboratory  (Ex.  32-1)  entitled 
"Formation  of  Carbon  Monoxide  in  Air 
Compressors"  (Ex.  15-13,  15-22.  15-26. 
15-30.  15-41,  15-81).  The  findings  of 
this  study  revealed  that  low  pressure 
compressors  are  unlikely  to  reach 
temperatures  where  carbon  monoxide 
would  be  produced  from  the  lubricant; 
synthetic  lubricants  do  not  significantly 
lessen  carbon  monoxide  production; 
exhaust  gases  from  combustion  engines 
arc  the  major  threat  to  the  quality  of  the 
compressed  air;  high  temperature  shut- 
offs  or  alarms  do  not  significantly 
protect  against  carbon  monoxide 
contamination  of  compressed  air. 

The  preproposal  draft  contained 
provisions  that  required  oil  lubricated 
compressors  to  have  carbon  monoxide 
monitors  and  high  temperature  alarms. 
Freuhauf  Corporation  (Ex.  36-1) 
requested  that  compressors  equipped 
with  a  high  temperature  shutdown 
device  not  be  required  to  have  carbon 
monoxide  monitor  since  the  compressor 
would  be  shut  down  before  breakdown 
of  the  oil  could  occur.  The  Lawrence 
Livermore  National  Laboratory  (Ex.  36- 


26),  citing  its  study  of  compressors 
authored  by  Distler  (Ex.  32-1),  found  no 
need  for  carbon  monoxide  monitors  and 
alarms  for  oil  lubricated  compressors. 
However,  they  recommend  that  carbon 
monoxide  monitoring  and  alarms  be 
required  for  breathing  air  compressors 
powered  by  internal  combustion 
engines,  due  to  the  potential  for 
reentraiiunent  of  exhaust  gases.  Alan 
Hack  (Ex.  36-29)  stated  that  carbon 
monoxide  alarms  appear  to  be 
unreliable,  there  was  little  evidence  of 
carbon  monoxide  production  with  oil 
lubricated  compressors,  and  that  OSHA 
should  not  require  them.  ASARCO  (Ex. 
36-39)  recommended  that  OSHA  allow 
the  use  of  carbon  monoxide  absorption 
filters  with  visible  color  change 
indicators  in  place  of  carbon  monoxide 
monitors.  Richard  Boggs  of  ORC  (Ex. 
36—47)  recommended  deleting  section 
(i)(4)(v)  requiring  carbon  monoxide 
monitors,  citing  the  report  on 
compressors  performed  by  Distler.  The 
Los  Alamos  National  Laboratory  (Ex. 
36-52)  stated  that  carbon  monoxide 
alarms  currently  in  use  were  unreliable, 
and  that  there  was  little  evidence  of 
carbon  monoxide  production  with  oil 
lubricated  compressors.  Lynnette 
Hendricks  of  the  3M  Corporation  (Ex. 
36-54)  stated  that  the  requirement  for 
carbon  monoxide  alarms  added 
negligibly  to  the  effort  to  provide  quality 
breathing  air,  and  that  3M  was  aware  of 
no  instances  where  oil  lubricated 
compressor  failures  resulted  in  carbon 
monoxide  exposure  to  workers.  Thomas 
Nelson  of  the  ANSI  Z88.2  respirator 
committee  (Ex.  36-55)  recommended 
that  the  need  for  carbon  monoxide 
alarms  be  dropped  when  the  air  intake 
is  located  away  from  sources  of  carbon 
monoxide  contamination.  He  also 
recommended  dropping  the  high 
temperature  alarm  requirement.  The 
State  of  Wyoming  OSHA  (Ex.  36-9) 
recommended  that  continuous  carbon 
monoxide  monitors  with  alarms  be 
required  for  oil  lubricated  compressors 
operated  by  internal  combustion 
engines  or  electric  motor  auxiliary 
power  takcoffs.  The  International 
Chemical  Workers  Union  (Ex.  36-14) 
stated  that  continuous  carbon  monoxide 
monitors  and  alarms  for  oil  lubricated 
compressors  were  the  only  effective 
methods  to  monitor  carbon  mono.xide 
concentrations. 

OSHA  knows  of  one  such  incident 
which  involved  carbon  monoxide 
production  by  an  oil  lubricated 
compressor.  An  MSHA  Accident 
Investigation  Report  issued  in  January 
1985  (Ex.  38-12)  reported  that  a  diesel 
engine  powered  two  stage  rotary  air 
compressor  that  utilized  oil  for  cooling 


had  overheated  during  a  sandblasting 
operation  at  a  limestone  quarry.  This 
resulted  in  the  near  fatal  carbon 
monoxide  poisoning  of  the  sandblaster 
who  was  wearing  a  continuous  flow 
abrasive  blasting  hood  which  received 
its  air  from  the  compressor.  The  air 
compressor  had  a  thermo  bypass  valve 
that  should  have  normally  directed  the 
oil  through  a  cooling  radiator  once  the 
oil  had  reached  a  temperature  of  185°  F. 
The  thermo  bypass  valve  failed, 
allowing  the  cooling  oil  temperature  to 
rise  above  its  flashpoint  of  420°  F.  The 
oil  ignited  in  the  oil  separator  and  the 
fire  spread  to  the  combined  oil  receiver/ 
air  receiver,  producing  carbon 
monoxide.  The  compressor  was 
equipped  with  a  high  temperature 
shutoff  switch  set  for  235°  F,  but  it  had 
been  disconnected  for  at  least  30  days 
prior  to  the  incident.  The  compressor 
was  not  equipped  with  a  carbon 
monoxide  filter  or  alarm.  The  air  line  to 
the  respirator  had  an  inline  filter  to 
remove  oil,  water,  and  particulates  from 
the  compressed  air  as  it  left  the  air 
receiver,  but  it  allowed  the  carbon 
monoxide  to  pass  through  to  the 
respirator  wearer.  The  sandblaster 
collapsed  from  carbon  monoxide 
poisoning.  The  sandblaster's  assistant 
shut  down  the  compressor,  removed  the 
victim's  abrasive  blasting  hood,  and 
called  for  emergency  assistance.  Neither 
of  the  employees  performing  the 
sandblasting  operation  had  received  any 
training  in  proper  respirator  use. 

This  extremely  rare  incident  raises 
serious  questions  about  carbon 
monoxide  filters  and  alarms  as  well  as 
high  temperature  shutoff  devices,  and 
whether  their  use  should  be  required  for 
oil  lubricated  compressors.  A  properly 
functioning  high  temperature  shutoff 
switch  should  have  shut  down  the 
overheated  compressor,  but  it  is  unclenr 
whetlier  this  would  have  occurred 
before  the  carbon  monoxide  laden  air 
went  out  to  the  respirator  wearer.  This 
compressor  had  no  carbon  monoxide 
filter  with  alarm  to  warn  the  respirator 
wearer.  However,  given  that  tlie  high 
temperature  alarm  was  previously 
disconnected,  it  is  unclear  whether  that 
alarm  would  have  been  disabled  as  well. 
OSHA  requests  any  further  information 
regarding  other  incidents  involving 
carbon  monoxide  production  by  oil 
lubricated  compressors,  and  any 
comments  on  the  necessity  for  carbon 
monoxide  filters  and  alarms  as  well  as 
high  temperature  alarms  for  air 
compressors. 

This  proposal  docs  not  contain  a 
requirement  that  carbon  monoxide 
alarms  or  high  temperature  shutoff 
devices  be  used  with  oil  lubricated 
compressors.  As  the  Distler  air 
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compressor  study  (Ex.  32-1)  points  out, 
air  compressors  are  imlikely  to  reach 
temperatures  where  carbon  monoxide 
production  would  occur.  Exhaust  gases 
from  internal  combustion  engines  and 
the  intake  of  contaminated  air  are  the 
major  threats  to  air  quality,  and  these 
threats  occur  with  all  compressors,  not 
just  oil  lubricated  ones.  The  proposal 
requires  that  the  air  intake  for 
compressors  be  placed  to  avoid  the 
entry  of  contaminated  air.  One  way  to 
ensure  that  contaminated  air  does  not 
enter  the  air  supply  would  be  for  OSHA 
to  require  carbon  monoxide  filters  with 
continuous  monitoring  alarms  for  all 
breathing  air  compressors.  OSHA 
requests  comments  on  whether  it  should 
adopt  this  requirement  for  all 
compressors.  OSHA  requests  any 
in£armation  about  problems  with  air 
compressor  air  quality,  filters  and 
alarms,  and  invites  comments  on  how 
best  to  ensure  breathing  air  quality  for 
respirators. 

OSHA  is  aware  that  in  recent  years 
devices  known  as  ambient  air  movers 
have  been  developed  to  provide  air  to 
supplied  air  respirators.  These  units  are 
small  compressors  which  are  not  oil 
lubricated  and  have  no  air  receiver. 
Such  compressors  may  have  a  use  in 
non-IDLH  atmospheres.  The  use  of 
ambient  air  movers  has  been  allowed 
under  an  OSHA  compliance  directive 
even  though  such  devices  do  not  have 
an  air  receiver  as  required  by  the  current 
standard.  The  proposal  drops  the 
requirement  for  an  air  receiver  for 
compressors.  An  ambient  air  mover  is 
just  another  type  of  air  compressor,  and 
it  is  treated  like  any  other  compressor 
under  the  proposal. 

Requirements  in  this  proposal 
regarding  the  moisture  content  of 
compressed  air  for  air  cyfinders  and  a 
prcn'ision  requiring  that  air  line 
couphngs  be  incompatible  with  outlets 
for  other  gas  systems  are  consistent  with 
current  accepted  practice  and  with 
OSHA's  current  standard,  having  simply 
been  updated  to  reflect  the  latest 
versions  of  the  references.  The  proposal 
establishes  a  limitation  of  the  moisture 
tontent  of  air  in  compressed  air 
c  ylinders  of  no  greater  than  27 
milliliters  per  cubic  meter  of  air.  This  is 
to  prevent  freezing  of  the  valves.  The  air 
coupling  provision  is  also  included  to 
prevent  inadvertent  servicing  of  airline 
respirators  with  non-respirable  gases  or 
V  apors.  To  accompUsh  this,  breathing 
air  couplings  are  to  be  made 
incompatible  with  outlets  from  non- 
respirable  plant  air  or  other  gas  systems. 

In  addition,  employers  must  use 
breathing  gas  containers  marked  in 
accordance  with  the  American  National 
Standard  Method  of  Marking  Portable 


Compressed  Gas  Containers  to  Identify 
the  Material  Contained,  Z48. 1-1954  (R- 
1971);  Federal  Specification  BB-A 
1034a,  June  21,  1968,  Air,  Compressed 
for  Breathing  Purposes;  or  Interim 
Federal  Specification  GG-1 3-006  75b, 
September  23,  1976.  Breathing 
Apparatus.  Self-Contained. 

(J)  Identification  of  Filter,  Cartridges, 
and  Canisters 

The  current  standard  requires  that  the 
employer  mark  gas  mask  canisters  with 
properly  worded  labels  and  color  coding 
to  ensure  proper  identification. 
However,  as  many  commenters  on  the 
preproposal  draft  pointed  out  (Ex.  36- 
18, 36-19. 36-27. 36-30.  36-32.  36-34. 
36-40.  36-45, 36-47, 36-49,  36-54,  36- 
55),  the  marking  of  filters,  cartridges  and 
canisters  is  the  responsibility  of  the 
respirator  manufacturer  under  the 
NIOSH  30  CFR  11  and  42  CFR  84 
respirator  certification  standards. 
Therefore,  this  proposal  has  eliminated 
the  requirements  and  tables  relating  to 
the  marking  of  canisters  from  the 
standard.  Two  requirements  have  been 
added  to  replace  the  marking 
requirements.  First,  the  employer  must 
ensure  that  all  filters,  cartridges  and 
canisters  used  are  properly  labeled  and 
color  coded.  Since  the  manufacturer 
already  does  this,  the  employer  need 
only  check  that  the  label  is  there. 
Second,  the  label  may  not  be  removed, 
obscured  or  defaced  while  in  service 
since  that  would  defeat  its  purpose. 

(K)  Training 

The  most  thorough  respiratory 
protection  program  will  not  be  effective 
if  employees  do  not  wear  respirators,  or 
if  wearing  them,  do  not  do  so 
appropriately.  The  only  way  to  ensure 
that  employees  are  aware  of  the  purpose 
of  wearing  respirators,  and  how  they  are 
to  be  worn,  is  to  train  them.  The  record 
shows  widespread  agreement  that 
employee  training  is  an  important  part 
of  the  respiratory  protection  program 
and  is  essential  for  correct  respirator  use 
(E.x.  15-13.  15-18,  15-19, 15-22.  15-30. 
15-33,  15-41.  15-45.  15-50,  15-53.  15- 
54,  15-67.  15-79). 

The  current  standard  does  not  contain 
a  separate  section  for  training.  The 
minimal  requirements  it  imposes  arc 
included  within  other  sections  of  the 
standard. 

This  proposal  retains  and  clarifies  the 
present  provisions  in  a  separate  section 
for  training  and  provides  more 
comprehensive  guidance  than  does  the 
present  standard. 

In  response  to  ANPR  commenters 
who  urged  OSHA  to  mandate  a  program 
that  is  performance  oriented  and  can  be 
presented  informally,  (Ex.  15-13. 15-18. 


15-22, 15-30. 15-41. 15-47. 15-62. 15- 
73. 15-75),  this  proposal  is  performance 
oriented  in  that  it  specfies  categories  of 
information  to  cover  during  training.  It 
neither  specifies  how  the  training  is  to 
be  performed  nor  the  format  of  the 
employers  training  program.  The 
employer  can  use  whatevfer  training 
method  is  effective  for  the  particular 
worksite  as  long  as  it  contains  the  topics 
discussed  below.  Employers  can  utilize 
prepared  materials  such  as  audio- 
visuals  and  slide  presentations  or  they 
can  use  approaches  ranging  from  formal 
classroom  instruction  to  informal 
discussions  during  safety  meetings  (Ex. 
15-53),  or  a  combination  of  methods. 

The  first  category  of  information  to  be 
included  in  the  training  program  is  the 
nature,  extent  and  effects  of  respiratory 
hazards  to  which  the  employee  may  be 
e.xposed.  This  includes  identification  of 
the  hazardous  chemicals  involved,  what 
exposure  levels  there  would  be  if  no 
respiratory  protection  were  being  used, 
and  what  the  potential  health  effects  of 
such  exposure  would  be  if  the  respirator 
is  not  worn  or  not  worn  properly.  This 
type  of  information  will  be  available  on 
the  material  safety  data  sheet  for  the 
hazardous  chemical  that  the  chemical 
manufacturer  will  be  required  to 
produce  under  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200).  These  training  requirements 
on  health  hazards  of  hazardous 
chemicals  are  also  required  under  the 
Hazard  Communication  standard  (29 
CFR  1910.1200)  and  could  easily  be 
combined  into  the  same  training 
program.  Many  commenters  agreed  that 
this  subject  is  an  essential  element  of 
training  (Ex.  61-3,  61-8. 15-10. 15-14. 
15-18.  15-19.  15-27A.  15-41. 15-46. 
15-53,  15-62,  15-73).  None  disagreed 

Once  employees  are  trained  regarding 
the  nature  of  the  hazards,  employers  are 
to  provide  an  explanation  of  the 
operation,  limitations,  and  capabilities 
of  the  respirators  selected  for  the 
employees  to  wear.  This  would  include, 
for  example,  an  explanation  of  how  the 
respirator  provides  protection  by  either 
filtering  the  air.  absorbing  the  vapor,  or 
providing  clean  air  from  an 
uncontaminated  source.  Where  ; 

appropriate,  it  also  should  include  j 

limitations  on  the  equipment  such  as      i 
prohibitions  against  using  an  air-  ' 

purifying  respirator  in  the  event  of  an 
emergency  with  IDLH  atmospheres  and 
an  explanation  of  why  they  should  not 
be  used  in  such  situations.  In  other 
words  the  employee  should  be  able  to 
understand  the  operation  of  the 
respirator  thoroughly  as  a  resuh  of  this 
training,  and  thus  know  why  it  was 
selected  for  the  task  at  hand.  Most 
commenters  supported  covering  this 
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topic  in  the  training  program.  (Ex.  61- 
3,  15-14. 15-18,  15-27A.  15-41,  15^6. 
15-53. 15-62, 15-73).  There  was  no 
disagreement. 

Once  the  employee  understands  the 
nature  of  the  hazards,  and  the  particular 
equipment  selected  to  protect  against 
those  hazards,  the  employer  is  to 
provide  specific  instruction  regarding 
the  type  and  frequency  of  respirator 
inspections.  Although  the  employer  is 
required  to  ensure  that  such  inspections 
are  performed,  employees  using  the 
equipment  may  frequently  be 
responsible  '  ir  inspecting  the 
respirators  assigned  to  them.  Therefore, 
it  is  necessary  that  they  have  this 
process  explained  and  demonstrated  to 
them  so  they  are  capable  of  recognizing 
any  problems  that  may  threaten  the 
continued  protective  capability  of  the 
respirator.  The  training  must  include 
the  steps  employees  are  to  follow  if  they 
discover  any  problems  during 
inspection,  i.e.  who  this  should  be 
reported  to  and  where  they  can  obtain 
replacement  equipment  if  necessary. 
The  training  must  also  include  the 
procedures  for  donning  or  removing  the 
respirator,  checking  the  fit  and  seals, 
and  actually  wearing  the  respirator.  It  is 
very  important  to  ensure  that  the 
everyday  respirator  fit  is  as  close  as 
possible  to  the  fit  obtained  during  fit 
testing,  and  therefore  employees  must 
be  able  to  duplicate  tliat  fit  through 
proper  donning  and  removal.  The  fit 
testing  procedure  can  help  in  training 
employees,  particularly  if  quantitative 
fit  testing  is  used  since  it  can 
demonstrate  numerically  to  employees 
the  dramatic  differences  in  measured  fit 
when  the  respirator  is  not  adjusted 
properly  (Ex.  15—44).  The  proposal 
requires  employers  to  include  sufficient 
practice  so  that  employees  can  perform 
these  tasks  effectively.  The  proposal 
also  includes  positive  and  negative 
pressure  facepicce  seal  checks  in  non- 
mandatory  Appendix  B.  If  other  tests  are 
equally  effective  in  testing  the  face  seal, 
they  may  be  used.  Employees  must  be 
trained  regarding  the  appropriate  tests 
to  be  used  for  the  respirators  they  are 
wearing.  The  inclusion  of  these  topics 
in  training  was  unanimously  supported 
in  the  record  (Ex.  61-3,  61-8.  15-10. 
15-14,  15-22.  15-27A, 15-41, 15-46, 
15-50.  15-62,  15-73). 

The  employer  is  also  to  explain  the 
procedures  for  maintenance  and  storage 
of  respirators.  This  provision  may  vary 
by  establishment  since  in  some  cases 
the  employees  are  responsible  for  doing 
some  of  the  maintenance  and  for  storing 
the  respirators  while  not  in  use,  but  in 
other  facilities  specific  people  are 
assigned  to  carry  out  these  activities.  In 
any  event,  employees  should  be  aware 


of  the  proper  procedures  to  follow.  The 
significance  of  this  point  was  raised  by 
a  large  number  of  commenters  (Ex.  61- 
3,  61-8,  15-10,  15-14.  15-27A.  15-41, 
15-46,  15-50,  15-62). 

Respirators  do  malfunction  on 
occasion,  or  emergency  situations  occur 
which  require  different  respirators  for 
the  exposure  levels  involved.  The 
training  program  must  include  a 
discussion  of  these  possibilities,  and  the 
procedures  the  employer  has 
established  to  deal  with  them.  Most 
ANPR  commenters  concurred  that 
comprehensive  training  is  necessary 
where  respirators  are  to  be  used  in 
situations  immediately  dangerous  to  life 
or  health,  including  oxygen  deficient 
atmospheres,  such  as  in  fire  fighting, 
rescue  operations  and  confined  area 
entry (Ex.  15-18. 15-19, 15-26, 15-31, 
15-33,  15-37.  15-41.  15-47.  15-48.  15- 
50.  15-54,  15-55.  15-56.  15-59,  15-70). 

Several  commenters  requested  that 
OSHA  adopt  the  applicable  training 
requirements  of  the  American  National 
Standard  Institute  (ANSI)  Z88.2-1080 
Practices  for  Respiratory  Protection 
which  discussed  the  basic  training 
requirements  of  an  acceptable  respirator 
program  (Ex.  15-13. 15-14.  15-26.  15- 
27A.  15-31, 15-44,  15-46. 15-50. 15- 
54.  15-55.  15-58, 15-70,  15-76,  15-81). 
The  new  training  requirements  are 
similar  to  the  ANSI  requirements  for 
training  except  that  the  proposal  does 
not  require  a  discussion  on  the  role  of 
engineering  controls. 

Although  some  commenters  felt  thai 
the  provisions  covering  training  in  the 
present  standard  are  adequate  (Ex.  15- 
37,  15-56, 15-75A),  in  view  of  the 
importance  of  training  in  motivating 
employees  to  wear  respirators  correctly 
and  effectively,  the  additional 
information  required  by  this  proposal  is 
deemed  by  OSHA  to  be  critical  for  an 
effective  respirator  program.  With  the 
exception  of  the  American  Iron  and 
Steel  Institute  (Ex.  15-37).  A.E.  Staloy 
Manufacturing  Company  (Ex.  1.5-56). 
and  the  Sperry  Corporation  (Ex.  1.5- 
75A),  the  record  supports  fiirthor 
guidance  for  training  than  is  currently 
contained  in  1910.134  (Ex.  15-13,  15- 
14,  15-26,  15-27A, 15-31, 15-44.  15- 
46,  15-50,  15-54, 15-55,  15-58,  1.5-70, 
15-76.  15-81). 

In  addition  to  specific  training 
requirements  regarding  the  proper  use 
of  respirators,  the  employer  mu.st  inform 
employees  of  the  existence  and  contents 
of  the  respirator  standard  (29  CFR 
1910.134).  They  must  also  be  told  of  the 
existence  and  contents  of  the  written 
respiratory  protection  program  requirctl 
by  the  respirator  standard,  where  it  is 
kept  in  the  facility,  and  how  the 


employee  can  arrange  to  examine  it  if 
desired. 

The  majority  of  commenters  agreed 
that  annual  training  is  necessary  to 
assure  an  effective  continuing  program 
(Ex.  15-10,  15-18,  15-19, 15-20,  15-37. 
15-44.  15-47,  15-48.  15-50,  15-54.  15- 
55.  15-71).  The  Sperry  Corporation, 
however,  recommended  that  employees 
be  retrained  every  6  months,  but  did  not 
provide  a  rationale  for  their  contention. 
In  response  to  the  preproposal  draft. 
California  OSHA  (Ex.  36-44) 
recommended  that  a  more 
comprehensive  initial  training  and  more 
frequent  refresher  training  be  roqjiired 
for  employees  assigned  to  use  SCBA  in 
potentially  IDLH  atmospheres; 
emergency  response  users  of  SCBA 
would  receive  refresher  instruction  in 
the  operation  inspection,  and  wearing  of 
the  SCBA  at  least  every  three  months  for 
the  first  two  years  following  initial 
training,  and  thereafter  every  six 
months.  Frank  Wilcher  of  the 
International  Safety  Equipment 
Association  (Ex.  36—45)  also 
recommended  that  employees  who  use 
SCBAs  be  trained  semiannually  because 
of  the  higher  degree  of  complexity  of 
these  units  and  the  possibility  of  greater 
hazards  associated  with  their  use. 

The  Washington  State  Deparlmciil  of 
Labor  and  Industries  (Ex.  36-20) 
recommended  that  training  should  i)r 
performed  at  least  annually  and  be 
adjusted  to  the  complexities  of  the 
respirator  program  and  the  level  of 
respirator  use.  William  O'Keefe  of  \\w 
American  Petroleum  Institute  (Ex.  1.5- 
41)  asserted  that  training  should  be 
repeated  periodically,  but  at  least  every 
2  years  and  more  frequently  as 
workplace  conditions  may  warrant. 
Richard  Boggs  of  ORC  (Ex.  36-47)  in 
response  to  the  preproposal  draft 
recommended  that  a  2  year  cycle  of 
retraining  and  refresher  instruction  after 
the  initial  respirator  use  training  was 
reasonable.  He  recommended  that  any 
decision  for  more  frequent  training 
should  be  made  by  the  employer. 
Annual  retraining  was  called  ncc^dlessiy 
expensive.  Amoco  Corporation  (Ex.  36- 
35)  recommended  that  the  retraining 
frequency  for  routinely  used  respirators 
be  a  minimum  of  two  years,  but 
emergency  use  respirators  would 
require  annual  retraining.  The  American 
Textile  Manufacturers  Institute  (Ex.  36- 
18)  recommended  retraining  every  two 
years  for  emplovees  requiring  an  APF  of 
10  or  less.  Both'the  ANSI  Z88.2-1'J80 
and  Z88. 2-1993  respiratory  protection 
standards  call  for  annual  retraining. 

OSHA  concurs  with  the  majority  of 
comments  contending  that  annual 
training  is  sufficiently  frequent  to 
ensure  employee  cooperation  and  active 
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participation  in  the  program.  Training 
every  two  years  instead  of  annually  for 
routinely  worn  respirators  has  been 
rejected,  since  the  purpose  of  the 
training  is  not  only  to  instruct  wearers 
in  proper  techniques  but  also  to 
tiicourage  their  cooperation  and 
[laxticipation  in  the  respirator  program. 
Switching  to  training  every  tv;o  years 
would  tend  to  diminish  attention  to 
proper  respirator  use.  OSHA 
compliance  experience  has 
demonstrated  0\at  inadequate  respirator 
training  is  a  common  problem  (Ex.  33- 
5)  and  is  often  associated  with  respirator 
[)rcigram  deficiencies  that  potentially 
lead  to  employee  exposures.  Therefore, 
the  proposal  contains  the  requirement 
fur  annual  training  for  respirator 
wearers.  Training  required  by  this 
proposal  is  to  bfe  given  to  the  employee 
before  he  or  she  is  required  to  wear  a 
respirator  in  the  workplace.  Employees 
must  receive  training  at  least  annually 
so  they  will  be  reminded  regularly  of 
the  effects  of  the  respiratory  hazards  to 
u  iiich  they  may  be  exposed  and  how 
they  can  prevent  such  exposure  by 
proper  wearing  of  respirators.  OSHA 
requests  comments  on  the  frequency  of 
training,  particularly  the  need  for 
increased  training  and  more  frequent 
refresher  training  for  employees  using 
SCB.^s  or  emergency  use  respirators. 

ILJ  Bespiratory  Program  Evaluation 

It  is  inherent  in  respirator  use  that 
problems  with  protection,  irritation, 
breathing  resistance,  comfort,  etc.  will 
arise.  While  it  is  not  possible  to 
eliminate  all  problems  with  wearing  a 
K-spirator,  the  employer  must  try  to 
eliminate  as  many  problems  as  possible 
to  improve  protection  and  encourage 
wearer  acceptance  of  respirators. 
I  liminating  problems  is  accomplished 
::uist  effectively  when  the  program  is 
I  \  aluated  carefully  and  revised  as 
iHiccssary.  Although  the  current 
stuivdard  does  require  that  the  employer 
perform  periodic  checks  of  the 
effectiveness  of  the  respiratory 
protection  program,  little  guidance  is 
provided  regarding  how  this  evaluation 
is  to  be  done.  The  proposal  includes  a 
paragraph  dealing  with  this  requirement 
and  provides  more  information 
regarding  what  should  be  assessed  bv 
the  employer. 

The  person  responsible  fur 
idministration  of  the  respirat  /i\ 
1  idtfction  program  is  to  reviriw  the 
program  at  least  annually  ana  is  to 
conduct  frequent  random  inspections  of 
the  workplace  to  ensure  that  the 
provisions  of  the  program  are  being 
|)rupcrly  implemented.  The  annual 
rev  ew  is  to  include  an  assessment  of 
eac  1  element  of  the  program  that  is 


required  to  be  included  under  paragraph 
(c)(1). 

In  addition  to  this  review  of  the 
program  itself,  the  employer  is  to 
consult  employees  wearing  respirators 
to  ascertain  whether  they  perceive  any 
problems  with  the  equipment.  Factors  to 
be  included  in  this  assessment  are 
comfort;  resistance  to  breathing;  fatigue; 
interference  with  vision;  interference 
with  communication;  restriction  of 
movement;  interference  with  job 
performance;  and  the  employee's 
confidence  in  the  respirators 
effectiveness.  The  employer  should 
attempt  to  correct  any  such  problem  that 
is  brought  forward.  Comments  are 
requested  on  these  requirements. 
Companies  which  have  instituted 
similar  assessments  are  encouraged  to 
submit  their  views. 

(M)  Recordkeeping  and  Access  to 
Records 

The  final  paragraph  of  the  proposal 
deals  with  recordkeeping  related  to  the 
re.spiratory  protection  program.  The 
employer  is  to  record,  maintain  and 
provide  access  to  any  records  of  medical 
evaluations  performed  under  paragraph 
(e)  of  the  proposal.  This  record  consists 
of  the  employee's  name,  a  description  of 
the  employee's  duties,  the  physician's 
written  opinion  and  recommendations 
on  the  employee's  ability  to  use  a 
respirator,  any  results  of  medical 
examinations  or  tests  performed,  and  a 
copy  of  the  information  provided  to  the 
physician.  Once  generated  to  comply 
with  this  standard,  the  records  are  to  be 
kept,  and  access  is  to  be  provided  to 
them  under  the  provisions  of  29  CFR 
1910.20,  OSHA's  rule  on  Access  to 
Employee  Exposure  and  Medical 
Records. 

The  present  standard  docs  not  contain 
a  separate  section  for  recordkeeping.  It 
simply  requires  employers  to  indicate 
on  the  respirator  to  whom  it  was 
assigned  and  the  date  it  was  issued.  It 
also  requires  recording  of  inspection 
dates  and  findings  for  respirators  used 
for  emergency  use. 

The  importance  of  recordkeeping  as  a 
means  of  verifying  compliance  with  the 
respiratory  protection  program 
requirements  was  stated  frequently  in 
the  record  (Ex  15-18, 15-22,  15-33.  15- 
41,  15-47. 15-82).  Commenters  urged 
OSHA  to  require  only  those  records 
necessary  to  demonstrate  an  effective 
program  (Ex  15-19. 13-21,  15-41.  15- 
47.  15-71).  However,  there  was 
considerable  disagreement  over  what 
recordkeeping  items  to  require.  Because 
OSHA  recognizes  that  recordkeeping 
may  be  administratively  burdensome 
and  time  consuming,  the  Agency  has 
only  required  employers  to  maintain 


records  that  are  necessary  for 
determining  compliance  with  the 
requirements  of  the  proposal. 

The  written  respiratory  protection 
program  itself  needs  to  be  kept  current 
as  long  as  respirators  are  in  use  in  the 
workplace.  However,  there  is  no  specific 
retention  period  as  long  as  the  latest   . 
version  of  the  program  is  available  in 
the  workplace. 

Employee  fit  testing  records  are 
required  as  part  of  Appendix  A.  section 
(1)(L).  This  record  consists  of  the 
employee's  name,  the  type,  brand,  and 
size  of  the  respirator  fitted;  date  of  the 
fit  test;  and  the  strip  chart  recording  or 
other  record  of  the  test  results  where 
quantitative  fit  testing  was  performed. 
The  fit  test  record  must  be  maintained 
until  the  next  fit  test  is  administered. 
The  reason  for  requiring  that  fit  test 
records  be  maintained  is  to  provide  a 
record  of  the  results  of  fit  testing  in 
order  to  determine  wh^her  annual  fit 
testing  has  been  done  and  if  the 
individual  tested  passed  the  QNFT  v.  ith 
a  fit  factor  that  was  adequate  for  the 
type  of  respirator  bei'  g  used.  The 
preproposal  draft  did  not  contain  a 
requirement  that  fit  test  records  be 
maintained,  but  several  commenters  had 
serious  doubts  that  OSHA  would  be  able 
to  determine  if  an  individual  had  been 
properly  fitted  and  was  wearing  the 
appropriate  respirator  by  visual 
observation  alone  (Ex  36-6,  36-17,  30- 
34.  36-46).  OSHA  agrees  that  fit  testing 
records  must  be  maintained  to  ensure 
that  all  respirator  wearers  have  received 
a  fit  test,  that  the  appropriate  respirator 
chosen  by  fit  testing  is  being  worn,  and 
that  retesting  is  performed  annually.  Fit 
testing  records  can  also  serve  other  uses 
in  the  respiratory  protection  program. 
The  Ethyl  Corporation  (Ex  36-11)  uses 
the  strip  chart  recording  of  the  fit  test  as 
a  training  tool  when  it  is  reviewed  with 
the  fit  test  subject. 

^\7  Substance  Specific  Standards 

This  proposed  standard  will  affect 
OSHA's  substance  specific  health 
standards.  All  such  standards  now 
incorporate  provisior    of  the  existing 
§  1910.134  as  part  of  meir  requirements. 
Moreover,  some  respirator  related 
provisions  in  the  substance  specific 
standards  differ  from  their  counteqiart 
provisions  in  this  proposal,  mostiv  in 
respirator  selection  and  the  events 
which  trigger  medical  examinations  fur 
respirator  users. 

OSHA  is  proposing  to  revise  all 
references  to  §  1910.134  in  the  existing 
substance  specific  standards  to  conform 
to  the  proposed  revised  standard.  Thus, 
for  standards  such  as  lead,  coke  oven 
emissions,  asbestos,  and  others  which 
now  require  that  "the  employcr.shall 
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institute  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b),  (d),  (e),  and  (0".  the  text 
will  read  "the  employer  shall  institute 
a  respiratory  protection  program  in 
accordance  with  29  CFR  1910.134  (b). 
(c),  (d),  (0.  (g).  (h).  (i).  (j).  (k).  and  (1)." 
The  revised  provisions  cover  program 
elements,  selection  criteria  for 
respirators,  fit  testing,  use  of  respirators, 
maintenance  and  care,  air  quality, 
training,  and  program  evaluation.  Each 
of  these  subject  areas  was  addressed  in 
previously  incorporated  paragraphs  (b), 
(d),  (e),  and  (f)  of  the  existing  standard. 
For  the  "  carcinogen"  standards 
(§  1910.1003-1016),  which  now  require 
that  in  certain  instances  employees  use 
certain  kinds  of  respirators  "in 
accordance  with  1910.134",  the 
regulatory  text  will  remain  unchanged. 
However,  the  employer  will  have  to 
comply  with  the  amended  provisions  of 
the  revised  §  1910.134  rather  than  the 
earlier  provisions. 

OSHA  is  including  the  proposed 
revised  paragraph  (p)  covering  medical 
sxureillance  only  in  the  carcinogen 
standards  in  1910.1003-1910.1016. 
Each  of  the  other  substance  specific 
standards  now  includes  in  its  medical 
surveillance  requirements  a  provision 
that  the  employee  be  evaluated 
concerning  any  potential  limitations  on 
respirator  use.  OSHA  believes  that  the 
medical  sur>  eillance  programs 
established  under  these  substance 
specific  standards  are  therefore 
sufficient  to  protect  employees  who  are 
not  medically  able  to  wear  respirators. 
Because  each  medical  surveillance 
requirement  in  the  substance  specific 
standards  was  designed  as  a 
comprehensive  program  to  evaluate 
employees  for  conditions  and  risks 
unrelated  to  respirator  usage  as  well, 
OSHA  believes  any  revision  changing 
the  required  frequency  or  content  of 
medical  examinations  would 
unnecessarily  disturb  ongoing  medical 
sur\'eillance  programs.  Comments  on 
this  approach  are  solicited  from  the 
public,  especially  those  who  have 
information  concerning  the  sufficiency 
of  medical  evaluations  for  respirator  use 
under  substance  specific  standards. 

OSHA  has  adopted  various 
approaches  to  deal  with  respirator 
provisions  in  those  substance  specific 
standards  which  differ  from  this 
proposal.  Based  on  the  information  and 
data  in  the  respiratory  protection 
docket,  OSHA  believes  in  order  to 
maintain  an  effective  respirator  program 
regardless  of  the  contaminant  or 
workplace  conditions,  there  should  be  a 
minimum  program  level.  Thus,  for 
provisions  in  substance  specific 
standards  which  are  more  protective 


than  the  counterpart  revised  provisions 
of  this  standard,  OSHA  does  not 
propose  any  changes.  For  example,  the 
respirator  selection  tables  of  some 
standards  provide  for  more  restricted 
use  of  respirators  than  would  the 
respirator  selection  criteria  in  this 
proposal.  The  least  protective  respirator 
allowed  by  the  ethylene  oxide  standard 
is  a  full  facepiece  respirator  with  an 
ethylene  oxide  canister  regardless  of 
protection  factor  required,  whereas 
respirator  selection  according  to  this 
proposal  would  allow  a  half  mask  or 
quarter  facepiece  cartridge/canister 
respirator  up  to  the  NIOSH  assigned 
protection  factor  of  10.  OSHA  believes 
that  the  more  protective  provisions  of 
respirator  selection  adopted  for  specific 
substances  after  rulemaking  proceedings 
conducted  pursuant  to  Section  6(b)  of 
the  Act  reflect  the  content  of  each 
rulemaking  record,  the  toxicity  and 
circumstances  of  use  of  each  substance 
and  therefore  should  be  retained. 

In  keeping  with  this  principle  of  not 
going  below  the  minimum  program,  in 
those  cases  where  existing  respirator 
selection  options  in  the  substance 
specific  standards  are  less  protective 
than  would  be  permitted  by  the 
proposed  NIOSH  respirator  selection 
tables,  OSHA  proposes  to  revise  such 
permitted  respirator  selections  to 
conform  to  paragraph  (d).  For  example, 
the  lead  standard  (1910.1025  (f)(2))  now 
allows  any  powered  air-purifying 
respirator  with  high  efficiency  filters  to 
be  used  in  concentrations  up  to  1000 
times  the  PEL,  and  the  coke  oven 
emissions  standard  allows  the  use  of 
PAPRs  in  any  concentration,  whereas 
under  this  proposal  respirator  selection 
would  allow  powered  air-purifying 
respirators  to  be  used  only  in 
atmospheres  of  25  and  50  times  the  PEL 
for  respirators  certified  under  42  CFR 
Fart  84,  depending  on  type.  In  the  case 
of  new  or  modified  respirator  types  as 
well  as  existing  respirator  types,  OSHA 
continues  to  require  that  they  be  NIOSH 
certified  for  the  contaminant  involved 
as  a  prerequisite  to  their  permitted  use. 

OSHA  is  also  revising  the  respirator 
related  provisions  in  the  following 
OSHA  safety  standards,  §  1910.94 
(Ventilation),  §1910.111  (Anhydrous 
Ammonia),  §  1910.252  (Welding),  and 
§  1910.262  (Pulp,  Paper,  and  Puporboard 
Mills)  to  make  them  conform  to  the 
revised  requirements  for  respirator 
certification,  selection,  and  uso 
contained  in  this  proposal. 

In  addition  to  making  existing 
substance  specific  standards  conform  to 
the  revised  provisions  of  the  respiratory 
protection  standard  in  general,  OSHA  is 
also  requesting  comments  on  specific 


respirator-related  issues  of  three  specific 
standards. 

OSHA  is  intending  to  reinstate  the 
provision  in  the  lead  standard  that 
requires  the  use  of  high  efficiency  filters 
for  all  air  purifying  respirators  used 
with  lead.  In  1979,  OSHA  had  stayed 
that  provision  to  allow  further 
administrative  reconsideration  (44  FR 
5446).  The  recent  asbestos  standard 
record  that  has  been  generated  supports 
requiring  the  use  of  high  efficiency 
filters  with  whatever  respiratory 
protection  equipment  is  used  to  protect 
against  highly  toxic  substances.  When 
OSHA  announced  the  stay  on  the 
requirement  for  high  efficiency  filters  in 
the  lead  standard,  it  was  stated  that 
NIOSH  would  be  asked  for  further 
interpretation  of  the  record.  Partially  in 
response  to  this  request,  NIOSH 
performed  a  study  on  the  effectiveness 
of  various  filters  in  the  presence  of  lead 
aerosols.  The  results  of  this  study  (Ex. 
38-6)  show  a  substantial  difference  in 
penetration  between  high  efficiency 
filters  and  others.  OSHA  therefore 
believes  there  is  a  clear  increase  in 
protectiveness  as  a  result  of  the  use  of 
high  efficiency  filters  in  a  lead  aerosol 
atmosphere.  Moreover,  OSHA  believes 
the  use  of  high  efficiency  filters  does  not 
impose  an  undue  burden  on  employers 
in  relation  to  the  use  of  less  efficient 
filters,  and  that  requiring  the  use  of  high 
efficiency  filters  in  the  presence  of 
lead — a  highly  toxic  substance — is  both 
appropriate  and  reasonable.  As  a  result 
of  these  considerations,  OSHA  intends 
to  lift  the  stay  on  enforcement  of  the 
requirement  that  high  efficiency  filters 
(type  III  filters  as  defined  under  42  CFR 
Fart  84)  be  used. 

As  a  second  issue,  the  OSHA  asbestos 
standard  requires  the  use  of  high 
efficiency  filters  with  air-purifying 
respirators  and  does  not  allow  the  ust; 
of  disposable-respirators  with  asbestos. 
Reasons  for  not  permitting  the  use  of 
such  respirators  were  that  it  was 
determined  in  the  asbestos  standard 
record  that  high  efficiency  filters  are 
necessary  to  provide  the  necessary 
protection  against  penetration;  and  thai 
disposable  respiratorsTor  the  most  pari 
also  were  not  shown  to  provide 
adequate  fit  and  were  not  by  virtue  <jf 
design  amenable  to  the  performance  of 
a  fit  check.  However,  it  has  come  to 
OSHA's  attention  that  there  are 
disposable  respirators  with  elastomnric 
faccpieces  and  high  efficiency  filters 
which  are  said  to  provide  fits  as  good 
as  provided  by  half  mask  elastomeric 
respirators  which  have  replaceable  high 
efficiency  filters.  Such  disposable 
respirators  can  be  quantitatively  fit 
tested,  and  are  designed  so  that  fit  check 
procedures  can  be  performed.  OSHA  is 


asking  for  comments  on  whether  such 
respirators  should  be  allowed  to  be  used 
under  the  asbestos  standard. 

The  third  issue  concerns  the  OSHA 
standard  for  inorganic  arsenic.  At  the 
time  this  standard  was  promulgated  in 
May  1978,  disposable  respirators  with 
high  efficiency  filters  were  not 
available.  Therefore,  disposable 
respirators  were  not  addressed  in  the 
respirator  selection  tables  of  the 
standard.  Now  that  there  are  such 
respirators,  OSHA  needs  to  determine 
whether  they  can  provide  adequate 
assurance  of  fit  so  as  to  be  suitable  for 
inorganic  arsenic  which  is  known  to  be 
carcinogenic.  OSHA  is  proposing  that 
disposable  respirators  not  be  permitted 
under  the  inorganic  arsenic  standard  for 
the  same  reasons  as  stated  for  the 
asbestos  standard.  OSHA  is  seeking 
comment  on  whether  disposable 
respirators  with  and  without 
elastomeric  facepieces  should  or  should 
not  be  allowed  to  be  used  under  the 
inorganic  arsenic  standard  in  view  of 
facepiece  sealability  or  any  other 
considerations. 

O.  Maritime  Standards:  Parts  1915, 
1917.  1918 

In  this  document  OSHA  is  proposing 
to  update  the  respiratory  provisions  in 
Shipyards,  §  1915.152.  OSHA  requests 
comments  on  the  proposal  and  whether 
any  changes  in  the  proposed  language  is 
appropriate  for  shipyards  based  on 
relevant  unique  circumstances. 
Currently,  the  respiratory  provision  for 
Marine  Terminals  is  a  cross  reference  to 
§  1910.134.  See  Sees.  1917.92  and  1917 
(a)(2)(viii).  The  current  respiratory 
provision  for  Longshoring  is  at 
§  1918.102  and  is  many  years  out  of 
date.  OSHA  proposed  on  June  2, 1994 
at  59  FR  28594, 28622-3,  28690  to 
replace  it  with  a  cross  reference  to 
§  1910.134.  See  proposed 
§19l8.1(a)(12). 

OSHA  requests  comments  on  whether 
the  proposed  respirator  standards  are 
appropriately  incorporated  into  the 
Marine  Terminal  and  Longshoring  Parts 
by  cross  reference  or  directly.  OSHA 
requests  comments  on  costs  and 
feasibility  issues  for  these  sectors. 
OSHA  also  requests  comments  on 
whether  provisions  different  from  the 
general  industry  standard  are 
appropriate  based  on  unique 
circumstances  in  these  sectors. 

P.  Construction  Advisory  Committee 

The  revised  respirator  standard  that 
results  from  this  rulemaking  will 
replace  the  existing  respiratory 
protection  standards  in  the  construction 
industry  (29  CFR  1926.103)  and  in 
maritime  operations  (29  CFR  1915.152). 


Since  this  revision  affects  the 
construction  industry,  the  September 
1985  preproposal  draft  standard  was 
presented  to  the  Construction  Advisory 
Committee  for  Occupational  Safety  and 
Health  (CACOSH)  for  their  comments. 
The  CACOSH  comments,  combined 
with  the  other  comments  received,  were 
considered  in  preparing  a  revision  of  the 
September  1985  draft  proposal. 

As  part  of  the  Notice  of  Proposed 
Rulemaking  (NPRM)  approval  process, 
the  revised  NPRM  was  presented  at  the 
March  1987  CACOSH  meeting  and  the 
Committee's  comments  were  presented 
to  OSHA  at  the  August  1987  meeting 
(Ex.  39).  The  following  discussion 
summarizes  the  issues  raised  in  these 
comments  and  presents  OSHA's 
response  to  them. 

The  proposal  would  replace  the 
existing  construction  industry  standard 
for  respiratory  protection,  29  CFR 
1926.103,  with  the  provisions  of  the 
revised  29  CFR  1910.134  respirator 
standard.  The  Construction  Advisory 
Committee  recommended  that  there 
should  be  a  separate  respirator  standard 
for  construction.  Whether  there  were 
particular  changes  that  should  be  made 
to  the  provisions  of  the  standard  to 
reflect  respirator  usage  in  the 
construction  industry  was  not  clearly 
addressed  by  the  Committee  since  the 
comments  they  presented  were  equally 
applicable  to  general  industry  respirator 
use.  OSHA  believes  that  there  is  no 
need  for  a  separate  rulemaking  for  the 
construction  industry  since  no 
differences  in  content  would  appear  to 
be  appropriate.  Consequently  this 
recommendation  was  not  incorporated. 
However,  OSHA  is  establishing  these 
respiratory  provisions  explicitly  in  the 
construction  standards  as  29  CFR 
1926.103. 

Paragraph  (a)— Scope  and  Application 

The  Construction  Advisory 
Committee  recommended  that  the  scope 
and  application  section,  paragraph  (a)(1) 
of  the  standard,  require  that  all  feasible 
engineering  controls  be  used  by 
employers  and  that  the  employer 
demonstrate  that  engineering  controls 
arc  not  feasible  before  respirators  are 
used.  The  proposed  change  would 
eliminate  the  requirement  that 
appropriate  respirators  be  used  while 
engineering  controls  are  being  installed. 
Since  the  only  effect  of  this  proposed 
language  change  would  be  to  eliminate 
the  required  use  of  respirators  during 
the  installation  of  engineering  controls, 
it  has  not  been  adopted. 

The  Committee  proposed  that 
paragraph  (a)(2)  be  modified  to  require 
that  employers  provide  respirators  at 
one  half  the  PEL  or  TLV,  and  that 


employees  be  required  to  wear  them 
before  the  PEL  is  exceeded.  To 
accompany  this  revision  the  Committee 
proposed  a  new  definition  establishing 
an  "action  level"  at  one  half  the  PEL  for 
all  regulated  substances.  OSHA  does  not 
believe  it  to  be  within  the  scope  of  this 
proposed  standard  for  respirator  use  to 
trigger  action  levels  and  is  therefore  not 
incorporating  this  CACOSH 
recommendation. 

Paragraph  (b)— Definitions 

The  Committee  suggested  that  the 
definition  of  an  atmosphere-supplying 
respirator  be  revised  to  include 
reference  to  "Grade  D  breathing  air". 
This  definition  was  intended  by  OSHA 
to  describe  a  particular  technical  device, 
the  atmosphere-supplying  respirator. 
The  requirement  for  Grade  D  breathing 
air  is  contained  in  paragraph  (i)(l)(l)  of 
the  proposed  standard  and  is  not 
relevant  to  the  definition  of  the  type  of 
respirator.  Therefore,  the  definition  of 
atmosphere-supplying  respirator  has  not 
been  changed. 

CACOSH  suggested  that  OSHA  add  a 
definition  for  "Grade  D  breathing  air"  to 
the  proposal.  While  this  term  is  already 
described  in  paragraph  (i),  Supplied  Air 
Quality  and  Use,  a  definition  for  Grade 
D  breathing  air  has  been  added  in  the 
definition  section  of  the  proposal. 

A  definition  for  "competent  person" 
was  proposed  to  be  added  as  follows: 
"  'Competent  Person'  means  one  who  is 
capable  of  identifying  existing 
respiratory  hazards  in  the  workplace 
and  who  has  the  authority  to  take 
prompt  corrective  measures  to  eliminate 
them,  as  specified  in  29  CFR  1926.32  (f). 
The  duties  of  the  competent  person 
include  at  least  the  following:  reviewing 
the  respiratory  protection  program, 
ensuring  that  the  employer  conducts  the 
training,  fit  testing,  tests  and  maintains 
the  records  for  respirators  and  ensuring 
that  engineering  controls  i  i  use  are  in 
proper  operating  condition  and  arc 
functioning  properly."  This  proposed 
definition  would  establish  duties  and 
authority  for  the  competent  person,  who 
would  perform  the  function  of  the 
respiratory  program  administrator 
required  in  paragraph  (c)(2)  of  the 
proposal.  However,  the  definition 
contains  duties  and  responsibilities  that 
go  beyond  the  requirements  5  t  for  a 
program  administrator.  These  duties, 
such  as  ensuring  that  engineering 
controls  are  in  proper  operating 
condition  and  are  functioning  properly, 
are  the  responsibility  of  whomever  the 
employer  chooses  to  designate. 
Although  the  competent  person 
definition  has  not  been  included  in  this 
proposal.  OSHA  is  asking  for  comments 
on  the  need  for  this  definition  or  for 
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alternative  definitions  to  accomplish  the 
same  purpose. 

In  the  proposal's  definition  of 
hazardous  exposure  level,  the  ACCIH 
TLVs  are  used  to  determine  the 
hazardous  exposure  level  in  the  absence 
of  a  PEL.  The  Construction  Advisory 
Committee  recommended  that  the 
NIOSH  Recommended  Exposure  Limit 
(R£L)  should  also  be  used  along  with 
the  TLV,  and  that  whichever  was  lowest 
to  be  used  in  determining  the  hazardous 
exposure  level.  OSHA  agrees  that  the 
NIOSH  Recommended  Exposure  Limits 
are  an  appropriate  source  for  exposure 
Umits  in  the  absence  of  a  PEL.  However, 
it  is  not  clear  that  the  lowest  value  from 
either  the  TLV  or  REL  for  a  particular 
substance  should  be  used.  OSHA  has 
received  no  comment  on  the 
appropriateness  of  the  NIOSH  RELs  in 
the  docket,  and  is  requesting  comment 
on  how  OSHA  should  require  the  use  of 
the  RELs  by  employers  in  estabUshing 
hazardous  exposure  levels  for  respirator 
use.  Language  has  been  added  to  the 
hazardous  exposure  level  definition  to 
require  the  use  of  the  RELs.  but  only  in 
the  absence  of  a  PEL  or  TLV,  since  these 
values  are  widely  recognized  as     - 
appropriate  for  such  uses.  OSHA 
requests  comments  on  this  addition  and 
on  the  use  of  RELs  in  relation  to  TLVs. 

The  proposal  states  in  paragraph 
(d)(6)  that  air-purifying  respirators  may 
not  be  used  for  a  hazardous  chemical 
with  poor  or  inadequate  warning 
properties.  The  proposed  standard 
defines  adequate  warning  properties  as 
detectable  odor,  taste,  or  irritation 
effects  which  are  detectable  and 
persistent  at  or  below  the  hazardous 
exposure  level.  CACOSH  recommended 
inclusion  of  a  definition  of  "inadequate 
warning  properties"  as  those  associated 
with  an  odor  or  taste  threshold  equal  to 
or  greater  than  one-half  of  the 
substance's  PEL  or  TLV.  The  CACOSH 
definition  reduces  the  cutoff  level  for 
warning  properties  to  one-half  the  PEL 
or  TLV.  This  would  reduce  the  number 
of  chemicals  with  adequate  warning 
properties  with  which  air-purifying 
respirators  can  be  used.  OSHA  requests 
comments  and  information  on  the 
appropriateness  of  using  a  cutoff  level  of 
one-half  the  PEL  or  TLV  as  the  point 
where  inadequate  warning  properties 
start,  and  on  the  effects  such  a  level 
would  have  on  air-purifying  respirator 
use. 

The  definition  oC  "maximum  use 
concentration"  (MUC)  in  the  proposal 
limits  the  use  of  gas  and  vapor  air- 
purifying  elements  to  a  maximum  level 
which  cannot  exceed  the  NIOSH  limits 
on  the  respirator  approval  label. 
CACOSH  suggested  that  OSHA  add  a 
sentence  to  the  definition  to  Umit  the 


MUC  to  a  maximum  of  1000  ppm. 
NIOSH  in  Table  5  of  their  Respirator 
Decision  Logic  (Ex.  38-20)  presents 
reconunended  MUC  levels  for  gas  and 
vapor  air-purifying  elements.  The  1000 
ppm  MUC  is  used  only  for  organic 
vapor  cartridges.  Different  MUCs  are 
given,  based  on  whether  the  element  is 
a  cartridge,  chin  canister,  or  front-or- 
back-mounted  canister.  The  MUC  is 
limited  by  the  NIOSH  Decision  Logic  to 
the  maximum  listed  in  the  table  or  the 
IDLH  level  of  the  specific  organic  vapor, 
whichever  is  lower.  OSHA  requests 
comments  on  whether  it  should  adopt 
the  NIOSH  Umitations  on  MUC  for  use 
in  the  revised  OSHA  respirator 
standard. 

CACOSH  also  suggested  that  OSHA 
add  a  definition  for  "odor  threshold"  as 
the  concentration  at  which  100  percent 
of  a  human  test  group  would  detect  the 
odor  of  a  substance.  However,  odor 
thresholds  vary  greatly  among 
individuals,  a  few  of  whom  may  be 
virtually  insensitive  to  a  large  number  of 
chemicals.  A  requirement  that  100 
percent  of  a  human  test  group  be  able 
to  identify  the  chemical  could  result  in 
the  elimination  of  most  chemicals  as 
having  no  odor  threshold.  OSHA  has 
therefore  not  adopted  this  definition. 
However,  OSHA  is  requesting  comment 
on  the  appropriate  levels  that  should  be 
used  in  determining  odor  thresholds, 
the  test  methods  used,  and  the 
appropriateness  of  requiring  that  odor 
threshold  testing  be  performed  for 
individuals  who  must  wear  air- 
purifying  respirators. 

The  Construction  Advisory 
Committee  also  recommended  replacing 
the  proposal's  definition  of  "respirator" 
with  the  following:  "  'Respirator'  means 
any  device  worn  by  an  individual  and 
intended  to  reduce  an  exposure  to 
airborne  contaminants  or  supply  the 
wearer  with  Grade  D  breathing  air  in  a 
contaminated  or  oxygen  deficient 
atmosphere."  OSHA  believes  that 
performance  characteristics  of  , 
respirators  should  be  stated  where 
appropriate  in  the  standard.  Some 
respirators  are  adequate  while  others  are 
not.  However,  an  inadequate  respirator 
is  still  a  respirator.  Therefore  OSHA  has 
not  adopted  this  CACOSH  change  in  the 
definition  of  respirator. 

The  Committee  also  proposed  revising 
the  language  in  the  definition  of  service 
life  in  the  proposal  with  the  following: 
"  'Service  Life'  means  the  period  of  time 
it  takes  for  a  specified  substance  to 
break  through  a  chemical  or  organic 
vapor  cartridge  or  canister."  Service  life, 
as  the  definition  in  the  proposal  states, 
is  a  function  not  only  of  the  type  of 
substance  but  also  of  the  specific 
concentration  of  that  substance. 


Removing  the  specific  concentration  of 
the  substance  from  the  definition,  as  the 
CACOSH  revised  definition  does, 
obscures  the  meaning  of  the  definition, 
and  therefore  it  has  not  been  adopted. 
The  NIOSH  Respirator  Decision  Logic 
(Ex.  38-20)  uses  a  broader  definition 
that  covers  all  air-purifying  respirators 
as  well  as  SCBA.  It  reads  as  follows: 
"SERVICE  UFE:  The  length  of  time 
required  for  an  air-purifying  element  to 
reach  a  spiecific  effluent  concentration. 
Service  life  is  determined  by  the  type  of 
substance  being  removed,  the 
concentration  of  the  substance,  the 
ambient  temperature,  the  specific 
elements  being  tested  (cartridge  or 
canister),  the  flow  rate  resistance,  and 
the  selected  breakthrough  value.  The 
service  life  for  a  self-contained 
breathing  apparatus  (SCBA)  is  the 
period  of  time,  as  determined  by  the 
NIOSH  certification  tests,  in  which 
adequate  breathing  gas  is  supplied." 
OSHA  requests  comments  on  whether  it 
should  adopt  the  broader  NIOSH 
definition  of  service  fife,  replacing  the 
definition  in  this  proposal. 

Paragraph  (c) — Respirator  Program 

Paragraph  (c)(1)  of  the  proposal 
contains  a  requirement  that  die 
employer  establish  and  implement  a 
wTJtten  respirator  program  that  covers 
certain  elements,  as  applicable.  The 
Construction  Advisory  Committee 
recommended  that  OSHA  change  the 
word  "cover"  to  "include"  and  remove 
the  phrase  "as  applicable."  The  phrase 
as  applicable  was  included  in  the 
requirements  to  cover  situations  where 
not  all  the  elements  listed  in  the 
paragraph  would  be  appropriate  for 
some  particular  written  respiratory 
program.  For  instance,  if  only  air- 
purifying  respirators  are  to  be  used,  it 
would  not  be  applicable  to  include  in 
the  written  program  the  elements 
covering  supplied  air  quality,  the 
maintenance  and  cleaning  of  supplied 
air  respirators,  or  fit  testing  of  SCBAs. 
Therefore,  OSHA  has  not  changed  the 
wording  in  the  proposal.. 

The  Committee  raised  the  issue  of 
monitoring  exposure  levels  in 
construction.  "They  recommended  that 
OSHA  add  a  new  element  to  the  existing 
elements  of  the  written  respirator 
program  in  paragraph  (c)(1)  that  would 
read  as  follows:  "(i)  Procedures  for 
monitoring  the  work  environment  and 
selecting  respirators  based  on 
monitoring  results  for  use  in  the 
workplace."  Discussion  by  the 
Committee  brought  out  that 
construction  work  situations  are  not 
stable,  and  that  monitoring  results  for  a 
particular  individual  operation  would 
Ukely  not  be  returned  in  time  by  a 


laboratory  before  that  task  was 
completed.  Previous  monitoring  results 
can  be  used,  along  with  past  experience 
with  similar  work  operations,  to 
estimate  exposiu^  levels.  The 
Committee  then  recommended  that 
OSHA  add  to  the  standard  a 
requirement  that  "If  monitoring  is  not 
done,  the  most  protective  respirator 
shall  be  used."  In  most  cases  this  would 
mean  using  suppHed  air  respirators  or 
SCSAs  in  the  absence  of  monitoring. 
The  proposal  does  not  now  require 
monitoring,  but  it  does  require  that 
where  monitoring  results  exist,  the 
employer  evaluate  them  in  selecting  the 
proper  respirator.  OSHA  requests 
comments  and  suggestions  on  whether 
monitoring  should  be  made  mandatory 
for  making  respirator  selections,  and 
what  monitoring  procedures  should  be 
used.  OSHA  also  requests  comments  on 
the  recommendation  by  CACOSH  that 
the  most  protective  respirator  must  be 
used  in  the  absence  of  monitoring. 

One  of  the  elements  in  the  written 
respirator  program,  paragraph  (c)(l)(vi). 
states  that  the  program  shall  include 
procedures  to  ensure  proper  air  quality 
for  atmosphere-supplying  respirators. 
CACOSH  proposed  adding  the  words 
"quantity  and  flow"  to  this  element  on 
air  quality  procedures.  OSHA  agrees 
that  adding  these  words  will  provide 
more  direction  for  employers  on  what 
the  procedures  should  cover,  and  has 
revised  the  wording  of  this  element 
accordingly. 

In  paragraph  (c)(2)  CACOSH 
recommended  that  OSHA  substitute  the 
term  "competent  person"  for  the 
language  "person  qualified  by 
appropriate  training  and/or  experience." 
This  has  been  discussed  previously  in 
the  CACOSH  recommendation  for  a 
definition  of  "competent  person."  The 
language  in  the  proposal  has  not  been 
changed,  but  will  be  reviewed  in  light 
of  any  comments  received  on  the 
"competent  person"  definition. 

The  written  respiratory  protection 
program,  in  paragraph  (c)(3),  is  required 
to  reflect  current  workplace  conditions 
and  respirator  use.  The  Committee 
wanted  to  add  the  term  "training",  to 
require  that  the  program  reflect  current 
workplace  conditions,  training  and 
respirator  use.  This  suggestion  has  not 
been  adopted  since  OSHA  believes  that 
training  should  reflect  current 
workplace  conditions  and  the  written 
respirator  program,  and  not  the  reverse. 
It  was  recommended  by  the  Committee 
that  OSHA  add  to  paragraph  (c)  a 
paragraph  that  would  allow  employees 
and  designated  representatives  access  to 
exposure  and  medical  records 
maintained  by  the  employer.  OSHA  has 
not  adopted  this  suggestion,  since  this 


requirement  is  already  included  in  29 
CFR  1910.20,  the  medical  and  exposxue 
records  access  standard,  which  is 
referenced  in  this  proposed  standard. 

In  paragraph  (c)(5),  the  employer  is 
required  to  make  the  written  program 
available  to  affected  employees, 
designated  representatives,  and  OSHA. 
The  Committee  requested  that 
employers  be  required  to  send  a  copy  of 
the  program  to  the  OSIiA  Special 
Assistant  for  Construction.  This 
suggestion  has  not  been  adopted,  since 
no  procedures  exist  in  the  Special 
Assistant's  Office  that  would  utilize 
these  written  programs  if  they  were  sent 
in.  However,  language  has  been  added 
that  would  require  the  sending  of  a  copy 
of  the  program  to  the  Assistant  Secretary 
upon  request.  This  should  meet  any 
possible  need  that  may  arise  for  copies 
of  the  written  program  without  creating 
an  unreasonable  burden. 

The  Committee  further  recommended 
that  the  respirator  program  should  be 
maintained  and  made  available  to 
employees  at  the  job  site,  and  that  the 
medical  and  monitoring  results 
pertaining  to  respirator  use  be  available 
at  the  work  site  as  well.  How  the  latter 
would  be  performed,  given  the  highly 
mobile  nature  of  construction  activities, 
was  not  clear.  OSHA  requests  comments 
on  this  recommendation  and  any 
suggestions  on  how  to  provide  the  above 
information  at  the  job  site  in  a 
reasonable  manner  without  placing  an 
inappropriate  burden  on  employers.      ** 

Paragraph  (d)— Selection  of  Respirators 

In  its  review  of  paragraph  (d)  of  the 
proposal  on  selection  of  respirators,  the 
Committee  requested  a  new  provision 
that  would  require  monitoring  for 
contaminants  when  air-purifying 
respirators  are  used  to  be  sure  that  the 
maximum  use  concentration  for  the 
respirator  type  would  not  be  exceeded. 
This  provision  is  related  to  the 
requirement  for  monitoring  that  was 
previously  discussed,  and  on  which 
comments  are  requested. 

In  paragraph  (d)(3)  of  the  respirator 
selection  section  of  the  proposal,  the 
employer  is  required  to  evaluate  certain 
information  when  selecting  respirators. 
The  information  to  be  evaluated  is  listed 
in  paragraphs  (d)(3)  (i)  to  (xi).  The 
Committee  recommended  that  the  word 
"obtain"  be  added  to  paragraph  (d)(3), 
to  require  that  employers  "obtain  and 
evaluate  the  following  information  for 
each  work  situation".  By  requiring  that 
employers  both  obtain  and  evaluate  the 
information,  the  intent  of  the  provision 
would  be  clarified.  OSHA  has  adopted 
this  changed  language  to  better  clarify 
the  provision  for  employers. 


The  proposal  in  paragraph  (d)(4) 
requires  that  respirators  approved  by 
NIOSH  be  selected  when  they  exist.  The 
Committee  wanted  to  remove  the  phrase 
"when  they  exist"  since  they  felt  that 
one  should  use  the  most  protective 
respirator  available,  an  SCBA  or 
supplied  air  respirator,  in  cases  where 
no  approved  air-purifying  respirator 
exists.  As  stated  in  the  proposal.  OSHA 
has  the  option  of  allowing  the  use  of 
non-approved  respirators  for  certain 
types  of  exposures.  The  option  of 
allowing  the  use  of  non-approved 
respirators  has  been  of  value  in  the  past. 
An  example  is  the  ethylene  oxide 
standard.  29  CFR  1910.1047.  where  the 
use  of  certain  air-purifying  respirators  is 
permitted,  while  the  use  of  these 
respirators  would  not  have  been 
approved  by  NIOSH.  OSHA  wants  to 
continue  to  have  this  option  with  any 
future  standard.  Therefore,  this 
recommendation  has  not  been  adopted. 

In  paragraph  (d)(6)  the  proposal  states 
that  air-purifying  respirators  shall  not  be 
used  for  hazardous  chemicals  with  poor 
or  inadequate  warning  properties. 
However,  in  paragraphs  (d)(6)  (i)  and  (ii) 
their  use  with  such  substances  is 
allowed  when  permitted  under  an 
OSHA  substance  specific  standard  or 
when  certain  conditions  for  use  are  met. 
As  discussed  previously  in  this  section 
the  Committee  wanted  to  include  poor 
odor  threshold  as  a  reason  for 
prohibiting  use.  and  to  remove 
R  paragraph  (d)(6)(ii)  which  allows  their 
use  under  limited  circiunstances.  OSHA 
has  asked  for  comments  on  this  issue. 

In  oxygen  deficient  atmospheres,  the 
proposal  in  paragraph  (d)(8)  allows  the 
use  of  air-purifying  respirators  in  an 
atmosphere  with  an  oxygen  content  of 
19.5  percent  or  greater  at  altitudes  of 
14,000  feet  or  below.  The  Committee 
wanted  to  remove  this  provision,  thus 
requiring  the  use  of  supplied  air 
respirators  for  many  work  sites  at 
altitudes  where  the  use  of  air-purifying 
respirators  has  caused  no  problems. 
There  was  nothing  presented  at  the 
meeting  to  support  this  request.  The 
record  on  the  issue  has  been  discussed 
previously  in  this  preamble,  and  OSHA 
is  inviting  further  comment  on  this 
issue  and  on  the  use  of  air-purifying 
respirators  at  high  altitudes  on 
construction  worksites. 

Paragraph  (e) — Medical  Evaluations 

In  the  medical  section  of  the  proposed 
standard,  the  Committee  recommended 
that  a  mandatory  medical  examination 
be  required  in  accordance  with  ANSI 
Z88.2  and  that  the  standard  include  a 
list  of  diseases  and  conditions  which 
should  be  considered  by  the  physician 
in  determining  an  individual's  abiUty  to 
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wear  a  respirator.  As  discussed  in  the 
section  of  this  preamble  on  medical 
siuvcillance,  OSHA  is  inviting  comment 
on  three  specific  alternatives  for 
medical  surveillance  requirements. 

The  medical  evaluation  section  of  the 
proposal  in  paragraph  (o)(l)  states  that 
the  medical  provisions  apply  for  each 
employee  required  lo  wear  a  respirator 
for  more  than  five  hours  in  any  work 
«veek.  The  Committee  wanted  to 
eliminate  the  five  hour  per  work  week 
exemption.  Their  concern  was  that  there 
would  be  many  times  on  a  construction 
project  where  employees  would  use 
respiratory  protection  for  periods  much 
shorter  thpn  five  hours,  and  a  situation 
would  develop  where  respirators  could 
be  used  without  requiring  a  respirator 
physical.  This  issue  has  been  discussed 
in  the  medical  evaluation  section  of  the 
preamble,  and  comments  have  been 
requested  on  the  five-hour-in-any-work- 
week  provision.  OSHA  will  consider  the 
Committee's  comment,  along  with  any 
other  comments  received,  in  re.solving 
this  issue. 

In  paragraph  (e)(1)  of  the  medical 
evaluation  provision  that  the  Committee 
reviewed,  the  employer  is  required  to 
obtain  a  physician's  written  opinion 
which  states  whether  the  employee  has 
any  detected  medical  condition  which 
would  place  the  employee's  health  at 
increased  risk  of  material  impairment 
horn  respirator  use  and  any 
recommended  limitations  upon  the  use 
of  respirators.  The  Committee  suggested 
that  OSt  lA  revise  the  language  in  this 
provision  to  read:  "For  each  employee 
required  to  wear  a  respirator  tlie 
employer  shall  obtain  from  a  licensed 
physician  a  written  opinion  based  upon 
any  detected  medical  condition,  which 
statw  whether  the  employee  can  wear 
the  respirntor  and  perform  the  work  or 
whether  ti.cre  arc  limitations  to  type  of 
respirator  worn  or  work  perfurmiul." 
The  Comnuttoc  was  concerned  thai  the 
original  language  could  be  intcrpruloil 
as  porniitting  the  employer  lo  know 
wliat  the  medical  conditions  were  that 
limit  respirator  use.  Tlioy  wanted  lo 
liinit  the  hmguage  so  that  the  employer 
would  only  receive  from  the  physidan 
an  opinion  on  whether  Iho  eniployt^e 
can  perform  the  required  work  whili; 
wearing  ."  respirator  or  vvliuthcr  llicrc  is 
some  resirictioii  <m  the  respirator  type 
that  (um  be  u.sed.  The  ciirrunt  proposal 
now  requests  comments  on  three 
allern.'itivus  for  medical  surveillance; 
requirements,  one  of  which  is  the 
provision  reviewed  by  CACOSll.  OSHA 
requests  conunents  on  all  throe 
alternatives  and,  in  particular,  on  the 
need  for  restricting  the  medical  opinion 
to  only  the  individual's  ability  to  wear 
aiTCspiralor. 


Employers  are  required  in  the 
prop<^  to  provide  the  physician 
performing  a  medical  evaluation  with 
certain  information  concerning  the 
types  of  respirators  to  be  used  and 
conditions  under  which  they  will.be 
used  by  employees.  The  Committee 
reconunended  that  OSHA  add  a 
provision  requiring  that  the  employer 
inform  the  physician  of  the 
contaminants  the  employee  will  be 
exposed  to.  OSHA  agrees  with  this 
comment,  and  has  added  such  a 
provision  to  paragraph  (e)(1). 

In  paragraph  (e)(2j  the  employer  is 
allowed  to  accept  a  new  employee's 
previous  medical  examination  or 
written  physician's  opinion  on 
respirator  use,  provided  it  was 
conducted  within  a  year  of  the  date  of 
employment.  The  Committee 
recommended  that  OSHA  also  require 
that  these  previously  performed  exams 
or  written  opinions  meet  the  same 
conditions  required  of  medical 
evaluations  provided  by  the  employer 
under  paragraph  (e)(1).  This  suggestion 
has  bc-en  accepted,  and  appropriate 
language  has  been  added  to  paragraph 
(e)(2)  to  require  that  the  previously 
performed  exams  or  opinions  meet  the 
requirements  of  paragraph  (c)(1)  for 
medical  evaluations. 

It  was  recommended  thnt  OSHA  add 
a  new  provision  to  paragraph  (e)  to 
require  that  the  employer  provide  a 
powered  air-purifying  respirator  or 
jilmosphere-supplying  respirator  to  any 
employee  found  medically  unable  to 
wear  a  negative  pressure  respirator  but 
otherwise  able  to  perform  the  task  to  be 
done.  There  is  no  applicable  record  in 
the  docket  upon  which  to  base  a 
decision.  OSHA  therefore,  is  retiiicsting 
comments  or  information  on  this  issue. 

Paragraph  (f) — Fit  Testing 

With  respect  lo  fit  testing  procedures, 
the  Committee  recommended  that 
paragraph  (0(1)  be  rewritten  to  state  that 
respirators  shall  fit  the  employee  so  no 
exposure  above  the  TLV  or  ceiling  level 
shall  occur.  OSHA  has  added  a  new 
provision  to  require  that  the  respirator 
used  shall  reduce  employee  exposures 
in  the  breathing  zone  to  below  the 
hazardous  exposure  limit.  This  change 
answers  the  Committee  conmient  and 
preserves  the  language  of  the  original 
proposal. 

In  paragraph  (f)(2)  the  Committee 
suggested  revising  the  language  to 
c:larify  that  a  fit  test  is  required 
whenever  a  different  make  or  size 
respirator  is  used  if  the  facial 
characleristics  of  the  employee  change. 
Facial  changes  arc  already  addressed  in 
paragraph  (f)(7).  Passing  a  fit  test  with 
one  particular  make  and  size  respirator 


does  not  mean  that  a  different  respirator 
can  be  used  without  further  fit  testing. 
Therefore,  reference  to  different  makes 
and  sizes  has  been  added  to  paragraph 
(f)(2)  to  cover  variations  in  respirator 
make  and  size. 

The  Committee  also  wanted  to  limit 
fit  testing  to  only  tight  fitting  negative 
pressure  respirators.  For  the  reasons 
previously  discussed  in  the  fit  testing 
section  of  the  preamble,  OSHA  does  not 
feel  this  is  sufficient.  Therefore,  the 
proposal  continues  to  require  fit  testing 
of  both  tight  fitting  air-purifying  as  well 
as  tight  fitting  atmosphere-supplying 
respirators. 

In  paragraph  (0(9)  the  employer  is 
allowed  to  use  a  qualitative  fit  test  for 
selecting  respirators  for  employees  who 
require  lit  factors  greater  than  10  in 
situations  where  outside  contractors 
who  do  the  quantitative  fit  testing  are 
not  available.  A  thirty  day  time  limit  is 
placed  on  this  exemption  from  the 
requirement  for  quantitative  fit  testing. 
The  Committee  felt  this  exemption  is 
not  safe  and  should  not  be  allowed.  An 
employee  who  is  hired  between  the 
normal  visits  of  the  quantitative  fit  test 
contractor  therefore  could  not  be 
assigned  to  any  work  area  requiring  fit 
factors  greater  than  10  until  a 
quantitative  fit  test  was  pas.scd.  OSHA 
requests  comments  on  this  issue  and  on 
the  Construction  Advisory  Committee 
suggestion  to  delete  paragraph  (0(9) 
from  the  standard. 

Paragraph  (g) — Respirator  Use 

In  paragraph  (g)(3)  of  the  respirator 
use  section  of  the  proposal,  the 
employer  is  required  to  refuse  the  use  of 
respirators  that  rely  on  a  tight  facepiece 
fit  when  facial  conditions  such  as  a 
board  or  scarring  would  prevent  such 
fits.  The  Committee  wanted  this 
provision  to  cover  loose  fitting 
respirators  as  well  as  tight  fitting  oni?s. 
However,  txmditions  such  as  a  beard  or 
facial  scarring  woukl  have  no  effect  on 
the  performance  of  loose  fitting  hoods  or 
helmets,  and  O.SHA  therefore  does  not 
ri!gard  it  as  appropriate  to  make  this 
change. 

Kmployeus  who  wear  corrective 
glass(is  are  required  in  paragraph  (g)(4) 
to  wear  them  in  a  manner  that  does  not 
interfere  with  the  facepiece  seal  of  the 
respirator.  The  Committee  suggested  an 
additional  requirement  that,  where  the 
employee  must  wear  corrective  lenses 
and  the  respirator  requires  that  these  bo 
of  special  design,  the  employer  shall 
provide  the  lenses  at  no  cost  to  the 
employee.  The  question  of  who  pays  for 
respirator  corrective  lenses  has  not 
previously  Ijocn  addressed,  and  OSH.A 
has  no  information  in  the  docket  on  this 
issue.  Therefore,  OSHA  requests 


comments  and  information  on  the 
responsibility  for  paying  for  specially 
designed  corrective  lenses  for 
respirators. 

The  cleaning,  sanitizing,  and 
discarding  of  disposable  respirators  is 
addressed  in  paragraph  (g)(9)  of  the 
proposal.  The  Committee  recommended 
that  OSHA  delete  this  provision  since  it 
refers  to  disposable  respirators.  In  an 
earlier  discussion  of  assigned  protection 
factors,  the  Committee  recommended 
that  OSHA  only  permit  the  use  of 
respirators  that  achieve  a  minimum 
assigned  protection  factor  often.  Since 
disposable  respirators,  in  the 
Committee's  opinion,  could  only 
achieve  an  assigned  protection  factor  of 
five,  their  use  should  not  be  permitted. 
The  Committee  therefore  recommended 
that  paragraph  (g)(9).  which  refers  to 
disposable  respirators,  be  deleted  since 
it  refers  to  a  class  of  respirators  which 
could  not  be  used.  However,  after 
further  discussion  the  recommendation 
for  a  minimum  assigned  protection 
factor  of  ten  was  withdrawn.  Since  it 
was  this  withdrawn  provision  that 
supported  the  Committee's 
recommendation  to  deleting  any 
rt^ference  to  disposable  respirators,  and 
disposable  respirators  as  a  class  are  still 
rnvored  by  the  proposal,  tJie  provision 
i:<K'(;ring  their  cleaning,  sanitizing  and 
disposal  has  not  been  deleted. 

I'aragraph  (h)— Maintenance  and  Care  of 
Respirators 

In  the  Maintenance  and  Care  of 
Respirators  section  of  the  proposal, 
paragraph  (h)(1)  requires  that  respirators 
be  cleaned  and  disinfected  by  following 
rortain  procedures.  The  Committee 
\\  anted  to  add  the  phrase  "on  paid 
time"  in  order  to  require  that  the 
(leaning  not  be  required  to  be 
performed  by  employees  on  their  own 
tinio.  OSHA  believes'  that  this  is  not  a 
respiratory  protection  issue  but  a  labor 
relations  issue  that  should  be  addressed 
by  laljor/management  negotiation. 
I'hercfore,  the  suggested  wording  has 
not  Ijoon  added. 

I'aragraph  (k) — ^Training 

Tli(!  training  section  of  the  proposal 
requia^s  that  employers  provide  a 
training  program  for  employees  who  are 
rc^quired  to  wear  respirators.  The 
Committee  wanted  to  add  language  to 
paragraph  (k)(l)  to  require  employers  to 
provide,  conduct  and  document  the 
effectiveness  of  the  training  program. 
The  proposal  aheady  contains  the 
requittmient  that  employers  pro\  ide  a 
training  program,  which  has  always 
lieon  interpreted  by  OSHA  as  requiring 
that  the  training  be  conducted. 
Documenting  the  effectiveness  would 


mean  that  some  sort  of  testing  of 
employee  capabilities  to  properly  use 
respirators  after  training  would  have  to 
be  performed.  OSHA  currently  evaluates 
training  programs  by  other  means  such 
as  by  seeing  how  respirators  are  being 
used  by  employees  on  the  job  and  by 
interviewing  respirator  users.  OSHA 
does  not  regard  the  suggested  additional 
requirements  proposed  by  the 
Committee  as  necessary  for  enforcement 
of  the  standard  and  has  therefore  not 
included  them. 

Paragraph  (m) — Recordkeeping 

The  recordkeeping  section  of  the 
proposal  requires  that  employers 
maintain  the  medical  evaluation  record 
in  accordance  with  29  CFR  1910.20,  the 
records  access  standard.  The  Committee 
wanted  to  add  the  phrase,  "and  make 
available",  to  this  provision.  Although 
already  implied  by  the  reference  to  the 
records  access  standard,  the  suggested 
language  has  been  added  to  paragraph 
(m)(l)(iii)  to  require  that  employers 
maintain  and  make  available  this  record 
in  accordance  with  29  CFR  1910.20. 

The  Committee  further  wanted  to  add 
a  provision  that  all  records  required  by 
this  standard  be  retained  for  a  period  of 
30  years.  The  records  retention 
provisions  of  the  records  access 
standard  already  address  this  issue,  and 
duplicating  those  requirements  is  felt  bv 
OSH.\  to  be  unnecessary. 

Appendix  B— Recommended  Practice's 

Appendix  B  of  the  proposal  contains 
recommended  practices  for  performing 
positive  and  negative  pressure  faceseal 
checks.  Respirator  wearers  are  required 
by  paragraph  (g)(10)  to  perform  a 
faceseal  check  before  entering  the  work 
area  by  following  either  the 
recommended  faceseal  check  methods 
or  by  following  the  respirator 
manufacturer's  recommended  method. 
The  Construction  Advisory  Conmiittee 
wanted  OSHA  to  add  a  new  fit  check 
method  covering  the  use  of  isoamyl 
acetate  or  irritant  smoke  in  an 
abbreviated  fit  check  procedure.  OSH.\ 
request  comments  on  the  use  of  isoam\  1 
acetate  or  irritant  smoke  fit  check 
procedures  for  daily  faceseal  tests  and 
on  appropriate  procedures  for 
performing  such  fit  check  testing-using 
these  test  agents. 
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I.\.  Public  Participation — Notice  of 
Hearing 

Interested  persons  arc  invited  to 
submit  written  data,  views,  and 
arguments  on  all  issues  with  respect  to 
this  proposed  standard.  These 
comments  nuist  be  postmarked  on  or 
before  February  13.  1995.  Comments  an; 
to  submitted  in  quadruplicate  or  1 
original  (hardcopy)  and  1  disk  (5'/4  or 
3Vj)  on  WordPerfect  5.0.  5.1.  6.0  or 
ASCII.  Note:  any  information  not 
contained  on  disk.  e.g..  studies,  articles, 
etc..  must  be  submitted  in  quadruplicate 
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to  the  Docket  Office,  Docket  No.  H-049, 
Room  N2625,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Writtent  submissions  must  clearly 
identify  the  provisions  of  the  proposal 
which  are  addressed  and  the  position 
taken  with  respect  to  each  issue. 

All  written  comments,  data,  views, 
and  arguments  that  are  received  within 
the  specific  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Notice  of  Intention  to  Appear  at  the 
Informal  Hearing 

Pursuant  to  section  6(b)(3)  of  the  Act, 
an  opportunity  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  including  economic 
and  environmental  impacts,  will  be 
provided  at  an  informal  public  hearing 
to  be  held  in  Washington,  DC  from 
March  7  to  March  24,  1995.  If  OSHA 
receives  sufficient  requests  to 
participate  in  the  hearing,  the  hearing 
period  may  be  extended  or  shortened  if 
there  are  few  requests. 

The  hearing  will  commence  at  9:30 
a.m.  on  March  7, 1995,  in  the 
Auditorium,  Frances  Perkins  Building, 
U.S.  Department  of  Labor,  3rd  Street 
and  Constitution  Avenue  N.W., 
Washington,  DC  20210. 

All  persons  desiring  to  participate  at 
the  hearing  must  file  in  quadruplicate  a 
notice  of  intention  to  appear, 
postmarked  on  or  before  January  27, 
1995.  The  notice  of  intention  to  appear, 
which  will  be  available  for  inspection 
and  copying  at  the  OSHA  Technical 
Data  Center  Docket  Office  (Room 
N2625),  telephone  (202)  219-78<J4,  must 
contain  the  following  information: 

1.  The  name,  address,  and  tolephnno 
number  of  each  person  to  appear: 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  issues  that  will  be  addressed; 

5.  A  brief  statement  of  the  position 
that  will  be  lakcMi  with  respect  to  each 
issue;  and 

6.  Whetiier  the  party  intends  to 
submit  (locunittntary  evidence  and.  if  so. 
a  brief  summary  of  it. 

The  notice  of  intention  to  appear  shall 
be  mailed  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs.  Docket 
H-049,  Room  N3649,  U.S.  Department 
of  Labor,  200  Constitution  Avenue 
N.W.,  Washington,  DC  20210;  telephone 
(202) 219-8617. 

A  notice  of  intention  to  appear  also 
may  be  transmitted  by  facsimile  to  (202) 
219-5986.  by  the  same  date,  providjul 


the  original  and  3  copies  are  sent  to  the 
same  address  and  postmarked  no  more 
than  3  days  later. 

Filing  of  Testimony  and  Evidence  Before 
the  Hearing 

Any  party  requesting  more  than  ten 
(10)  minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide  in 
quadruplicate  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing. 
One  copy  shall  not  be  stapled  or  bound 
and  be  suitable  for  copying.  These 
materials  must  be  provided  to  Mr. 
Thomas  Hall,  OSHA  Division  of 
Consumer  Affairs  at  the  address  above 
and  be  postmarked  no  later  than 
February  13,  1995. 

Each  such  submission  will  be 
reviewed  in  light  of  the  amount  of  time 
requested  in  the  notice  of  intention  to 
appear.  In  those  instances  where  the 
information  contained  in  the 
submission  does  not  justify  the  amount 
of  time  requested,  a  more  appropriate 
amount  of  time  will  be  allocated  and  the 
participant  will  be  notified  of  that  fact 
prior  to  the  informal  public  hearing. 

Any  party  who  has  not  substantially 
complied  with  this  requiremenT  may  be 
limited  to  a  ten-minute  presentation, 
and  may  be  requested  to  return  for 
questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  question  witnesses. 

Notice  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copying  at 
the  Docket  Office  at  the  address  above. 

Conduct  and  Nature  of  Hnnring 

The  hearing  will  commence!  at  9:30 
a.m.  on  the  first  day. 

At  that  time,  any  procedural  mailers 
relating  to  the  proceeding  will  Ix; 
resolv(;d. 

The  nature  of  an  informal  rulemaking 
hearing  is  established  in  the  legislative 
history  of  section  6  of  the  OSH  Ad  immI 
is  reflected  by  OSHA's  rules  of 
procedure  for  hearings  (29  CFR 
1911.15(a)).  Although  the  presiding 
officer  isan  Administrative  Law  Judge 
and  limited  questioning  by  persons  who 
have  filed  notices  of  intention  to  appear 
is  allowed  on  crucial  issues,  the 
proceeding  is  informal  and  legislative  in 
type.  The  Agency's  intent,  in  essence,  is 
to  provide  interested  persons  with  an 
opportunity  to  make  effective  oral 
presentations  which  can  pr(x;i!ed 
expeditiously  in  the  absence  of 


procedural  restraints  which  impede  or 
protract  the  rulemaking  process. 

Additionally,  since  tlie  hearing  is 
primarily  for  information  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding  rather  than 
an  adjudicative  one.  The  technical  rules 
of  evidence,  for  example  do  not  apply. 
The  regulations  that  govern  hearings 
and  the  prehearing  guidelines  to  be 
issued  for  this  hearing  will  ensure 
fairness  and  due  process  and  also 
facilitate  the  development  of  a  clear, 
accurate  and  complete  record.  Those 
rules  and  guidelines  will  be  interpreted 
in  a  manner  that  furthers  that 
development.  Thus,  questions  of 
relevance,  procedure  and  participation 
generally  will  be  decided  so  as  to  favor 
development  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  Part  1911.  it 
should  be  noted  that  §  1911.4  specifics 
the  Assistant  Secretary  may  upon 
reasonable  notice  issue  alternative 
procedures  to  expedite  proceedings  or 
for  other  good  cause. 

The  hearing  will  be  presided  oviir  by 
an  Administrative  Law  Judge  who 
makes  no  decision  or  rccommendati(m 
on  the  merits  of  OSHA's  proposal.  The 
responsibility  of  the  Administrative  Law 
Judge  is  to  ensure  that  the  hearing 
proceeds  at  a  reasonable  pace  and  in  an 
orderly  manner.  The  Administrative 
Law  Judge,  therefore,  will  havcTill  the 
powers  necessary  and  appropriate  to 
conduct  a  full  and  fair  informal  lu^iring 
as  provided  in  29  CFR  Part  191 1 
including  the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentations  lo  the 
matters  pertinent  to  the  issues  raisi-d: 

4.  To  regulate  the  conduct  of  thos(? 
present  at  the  hearing  by  appropri.ili' 
means; 

5.  In  the  Judge's  discretion,  lo 
question  and  permit  the  questioniui;  ni 
any  witnesses  and  to  limit  the  tinie  lor 
questioning;  and 

6.  In  the  Judge's  discretion.  Id  keep 
the  record  open  for  a  reasonable,  st.ili-d 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  and  additional  data,  views 
and  arguments  from  any  person  who  has 
participated  in  the  oral  proceedings. 

OSHA  recognizes  that  there  may  he 
interested  persons  or  organizations  who. 
through  their  knowledge  of  the  subject 
matter  or  their  experience  in  the  fie^ld. 
would  wish  to  endorse  or  support  the 
whole  proposal  or  certain  provisi«ins  of 
the  proposal.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  data  and  cost  information 


which  may  be  available,  in  order  that 
the  record  of  this  rulemaking  will 
present  a  balanced  picture  of  the  pubhc 
response  on  the  issues  involved. 

X.  Federalism 

This  Notice  of  Proposed  Rulemaking 
lias  been  reviewed  in  accordance  with 
I'xocutive  Order  12612  (52  FR  41685, 
(ktober  30. 1987),  regarding  Federalism. 
This  Order  requires  that  agencies,  to  the 
extent  possible,  refrain  from  limiting 
state  policy  options,  consult  with  states 
prior  to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
Clongressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
.md  Health  Act  (OSH  Act)  expresses 
Congress'  clear  intent  to  preempt  state 
laws  relating  to  issues  on  which  Federal 
(JSHA  has  promulgated  occupational 

ifrty  and  health  standards.  Under  the 
OSH  Act,  a  state  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
fif  such  standards  and  their 
(  r.forcement.  Occupational  safety  and 
health  standards  developed  by  such 
I'lan-Sfates  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
hoalthful  employment  and  places  of 
frnployment  as  the  Federal  standards. 
Whore  such  standards  are  applicable  to 
jiroducts  distributed  or  used  in 
interstate  commerce,  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions 
(see  OSH  Act.  Section  18  C). 

I'hc  proposed  Federal  standards  on 
respiratory  protection  addresses  hazards 
uhich  are  not  unique  to  any  one  state 
iir  ri-;_;i(jn  of  thc  country.  Nonetheless. 
stcii(N  with  occupational  safety  and 
I'.eallh  plans  approved  under  Section  18 
(■f  tli(>  OSH  Act  will  be  able  to  develop 
il'.eir  own  state  standards  to  deal  with 
.iu\  special  problems  which  might  be 
encountered  in  a  particular  state. 
XiDieover.  because  this  standard  is 
writljon  in  general,  performance-oriented 
terms  there  is  considerable  fiexibility 
for  si  ate  plans  to  require,  and  for 
affeclcd  employers  to  use,  methods  of 
c:ompliance  which  are  appropriate  to  the 
vvorMihg  conditions  covered  by  the 
standard. 

In  brief,  this  Notice  of  Proposed 
[■Rulemaking  addresses  a  clear  national 
problem  related  to  occupational  safety 
md  health  in  general  industry.  Those 
states  which  have  elected  to  participate 
uiuk\r  Section  18  of  the  OSH  Act  are  not 


preempted  by  this  standard,  and  will  be 
able  to  address  any  special  conditions 
within  the  framework  of  the  Federal  Act 
while  ensuring  that  the  state  standards 
are  at  least  as  effective  as  that  standard. 

XL  State  Plan  Standards 

The  25  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  dates  of  a  final         \ 
standard.  These  25  states  are:  Alaska, 
Arizona.  California,  Connecticut,  New 
York  (for  state  and  local  government 
employees  only),  Hawaii.  Indiana,  Iowa. 
Kentucky.  Maryland.  Michigan. 
Minnesota.  Nevada.  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Termessee,  Utah.  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a  state 
standard  is  promulgated,  Federal  OSH.A 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
states. 

XII.  List  of  Subjects  in  29  CFR  Parts 
1910. 1915.  and  1926 

Health.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 

XIIL  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4. 
6(b),  8(c),  and  (8)g  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653.  055.  657),  Sec.  107.  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act),  (40  U.S.C. 
333);  Sec.  41,  Longshoremen's  and 
Harbor  Worker's  Compensation  Act  (33 
U.S.C.  941);  29  CFR  Part  1911  and 
Secretary  of  Labor's  Order  Nos.  12-71 
(36  FR  8754).  8-76  (41  FR  25059),  9-83 
(48  FR  35736),  or  1-90  (55  FR  9033)  as 
applicable,  29  CFR  Part  1910  is 
proposed  to  be  amended  as  set  forth 
below.  In  addition,  pursuant  to  section 
4(b)(2)  of  the  Act,  OSHA  has  determined 
that  this  amended  standard  would  be 
more  effective  than  the  corresponding 
standards  now  in  Parts  1915  and  1926 
of  Title  29.  Code  of  Federal  Regulations. 
Therefore,  these  corresponding 
standards  would  be  superseded  by  these 
changes. 


Signed  at  Washington.  DC,  this  28th  aav  of 
October,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

XIV.  Proposed  Standard  and 
Appendices 

If  is  hereby  proposed  to  amend  Parts 
1910. 1915,  and  1926  of  Title  29  of  the 
Code  of  Federal  Regulations  as  follows: 

PARTS  1910, 1915, 1926— [AMENDED] 

1.  The  authority  citation  for  Subpart 
I  of  29  CFR  part  1910  is  revised  to  read 
as  follows: 

Authority:  Sets.  4.  6.  8.  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653. 
G55,  657);  Secretarv  of  Labor's  Order  Nos. 
12-71  (30  FR  8754],  8-76  (41  FR  25059),  9- 
83  (48  FR  35730).  or  1-90  (55  FR  9033).  as 
applicable.  Section  1910.134  also  issued 
under  29  CFR  Part  1911, 

PART  1915— [AMENDED] 

2.  The  authority  citation  for  29  CFR 
part  1915  is  revised  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers"  Compensation  Act  (33  L'.S.C.  941); 
sees.  4,  6.  8.  Occupational  Safety  and  Health 
Act  of  1970  (29  L'.S.C.  653.  655,'657): 
Secretary  of  Labor's  Order  Nos.  12-71  (30  FR 
8754).  8-76  (41  FR  25059),  9-83  (48  FR 
35736).  or  1-90  (55  FR  9033),  as  applicable. 
Section  1915.99  al.so  issued  under  5  U.S.C. 
533.  Section  1915,152  also  issued  under  29 
CFR  Part  1911,  ' 

PART  1926— [AMENDED] 

3.  The  authoritv  citation  for  Subpart 
^  of  29  CFR  part  1920  is  revised  to  read 
as  follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  sees.  4.  0.  8. 
Occupational  Safety  and  Health  Act  of  1070 
(29  U,S,C,  653.  655.  657):  Secretarv  of  l.abors 
Order  Nos.  12-71  (36  FR  8754).  8-76  (41  FR 
2.50.-.9).  9-83  (48  FR  35736).  or  1-90  (55  FR 
9033),  as  applicable.  Section  1916.103  also 
issued  unrler  29  CFR  Part  1011. 

§§  1910.134, 1915.152  and  1926.103 
(Amended] 

4.  Farts  1910,  subpart  I;  1915.  subpart 
I;  aiul  1920.  subpart  E  of  Title  29  of  the 
Code  of  Federal  Regulations  are 
amendtKl  by  adding  identical  sections 
arc  §§  1910.134.  1915,152  and  1926,103 
to  read  as  follows: 

§  ••••."•    Respiratory  protection. 

(a)  Scope  and  application.  (1)  In  the 
control  of  those  occupational  diseases 
caused  by  breathing  air  contaminated 
with  harmful  dusts,  fogs,  fumes,  mists, 
gases,  smokes,  sprays,  or  vapors,  the 
primary  objective  shall  be  to  prevent 
atmospheric  contamination.  This  shall 
be  accomplished  as  far  as  feasible  bv 
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accepted  engineering  control  measures 
(for  example,  enclosure  or  confinement 
of  the  operation,  general  and  local 
ventilation,  and  substitution  of  less 
toxic  materials).  When  effective 
engineering  controls  are  not  feasible,  or 
while  they  are  being  instituted, 
appropriate  respirators  shall  be  used 
pursuant  to  this  section. 

(2)  Respirators  shall  be  provided  by 
the  employer  when  such  equipment  is 
necessary  to  protect  the  health  of  the 
employee.  The  employer  shall  provide 
the  respirators  which  are  applicable  and 
suitable  for  the  purpose  intended.  The 
employer  shall  be  responsible  for  the 
establishment  and  maintenance  of  a 
respiratory  protective  program  which 
shall  include  the  requirements  outlined 
in  paragraph  (c)  of  this  section. 

(b)  Definitions.  Adequate  warning 
properties  means  the  detectable 
characteristics  of  a  hazardous  chemical 
including  odor,  taste,  and/or  irritation 
effects  which  are  detectable  and 
persistent  at  concentrations  at  or  below 
the  hazardous  exposure  level,  and 
exposure  at  these  low  levels  does  not 
cause  olfactory  fatigue. 

Air-purifying  respirators  means  a 
respirator  which  is  designed  to  remove 
air  contaminants  (i.e.  dust,  fumes,  mists, 
gases,  vapors,  or  aerosols)  from  the 
ambient  air  or  air  surrounding  the 
respirator. 

Assigned  protection  factor  means  the 
number  assigned  by  NIOSH  to  indicate 
the  capability  of  a  respirator  to  afford  a 
certain  degree  of  protection  in  terms  of 
fit  and  filter/cartridge  penetration. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  or  designee. 

Atmosphere-supplying  respirator 
means  a  respirator  which  supplies  tiie 
wearer  with  air  or  oxygen  from  a  source 
independent  of  the  immediate  ambient 
atmosphere.  This  includes  air-supplied 
respirators  and  self-contained  breathing 
apparatus  (SCBA)  units. 

Canister  or  cartridge  means  the 
clement  of  a  gas  and  vapor  or  particulate 
air-purifying  respirator  which  contains 
the  sorbent.  filter  and/or  catalyst  which 
removes  specific  contaminants  from  air 
drawn  through  it. 

Closed  circuit  respirator  means  a 
SCBA  in  which  the  air  is  rebreathcd 
after  exhaled  carbon  dioxide  has  been 
removed  and  the  oxygen  content 
restored  by  a  compressed  or  liquid 
oxygen  source  or  an  oxygen  generating 
solid. 

Demand  means  a  mode  of  operation 
for  atmosphere-supplying  respirators  in 
which  air  flows  into  the  respirator  only 
when  inhalation  creates  a  lower 


pressure  within  the  facepiece  than  the 
ambient  atmospheric  pressure. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Disposable  respirator  means  a 
respiratory  protective  device  which 
cannot  be  resupplied  with  an  unused 
filter  or  cartridge  and  which  is  to  be 
discarded  in  its  entirety  after  its  useful 
service  life  has  been  reached. 

Filter  means  a  media  component  used 
in  respirators  to  remove  solid  and/or 
liquid  particles  from  the  inspired  air. 

Fit  factor  means  an  estimate  of  the 
ratio  of  the  average  concentration  of  a 
challenge  agent  in  a  test  chamber  to  the 
average  concentration  inside  the 
respirator  as  worn  with  a  high-efficiency 
filter. 

Hazardous  chemical  means  a 
substance  which  meets  the  definitions 
for  "health  hazard"  under  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200(c)). 

Hazardous  exposure  level  means: 

(1)  The  permissible  exposure  limit 
(PEL)  for  the  hazardous  chemical  in  29 
CFR  Part  1910,  Subpart  Z,  of  the  General 
Industry  Standards  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA);  or, 

(2)  If  there  is  no  PEL  for  the  hazardous 
chemical,  the  Threshold  Limit  Values 
(TLV)  recommended  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  in  the  latest  edition 
of  Threshold  Limit  Values  for  Chemical 
Substances  and  Physical  Agents  in  the 
Work  Environment:  or, 

(3)  If  there  is  no  PEL  or  TLV  for  the 
hazardous  chemical,  the  NIOSH 
Recommended  Exposure  Limit  (REL); 
or, 

(4)  If  there  is  no  PEL,  TLV,  or  REL  for 
the  hazardous  chemical,  an  exposure 
level  based  on  available  scientific 
information  including  material  safety 
data  sheets. 

Immediately  dangerous  to  life  or 
health  or  IDLH  means  an  atmospheric 
concentration  of  any  toxic,  corrosive  or 
asphyxiant  substance  that  poses  an 
immediate  threat  to  life  or  would  cause 
irreversible  or  delayed  adverse  health 
effects  or  would  interfere  with  an 
individual's  ability  to  escape  from  a 
dangerous  atmosphere. 

Maximum  use  concentration  (MUG) 
means  the  maximum  concentration  of 
an  air  contaminant  in  which  a  particular 
respirator  can  be  used,  based  on  the 
respirator's  assigned  protection  factor. 
The  MUG  carmot  exceed  the  use 
limitations  specified  on  the  NIOSH 
approval  label  for  the  cartridge,  canister, 
or  filter.  The  MUG  can  be  determined  by 


multiplying  the  assigned  protection 
factor  for  the  respirator  by  the 
permissible  exposure  limit  for  the  air 
contaminant  for  which  the  respirator 
will  be  used. 

Negative  pressure  respirator  means  a 
respirator  in  which  the  air  pressure 
inside  the  facepiece  is  positive  during 
exhalation  in  relation  to  the  outside  air 
pressure  and  negative  during  inhalation 
in  relation  to  the  outside  air  pressure. 

Oxygen  deficient  atmosphere  means 
an  atmosphere  with  an  oxygen  content 
of  less  than  19.5%  by  volume  at 
altitudes  of  8000  feet  or  below.  (For 
altitudes  above  8000  feet,  see  the  oxygen 
deficient  IDLH  atmosphere  definition.) 

Oxygen  deficient  IDLH  atmosphere 
means  an  atmosphere  with  an  oxygen 
content  below  16%  by  volume  at 
altitudes  of  3000  feet  or  below,  or  below 
the  oxygen  levels  specified  in  Table  III 
for  altitudes  up  to  8000  feet,  or  below 
19.5%  for  altitudes  above  8000  up  to 
14,000  feet. 

Positive  pressure  respirator  means  an 
atmosphere-supplying  respirator  which 
is  designed  so  that  air  pressure  inside 
the  facepiece  is  positive  in  relation  to 
the  outside  air  pressure  during 
inhalation  and  exhalation. 

Powered  air-purifying  respirator 
means  an  air-purifying  respirator  which 
uses  a  blower  to  deliver  air  through  the. 
air-purifying  element  to  the  wearer's 
breathing  zone. 

Pressure  demand  means  a  mode  of 
operation  for  atmosphere-supplying 
respirators  in  which  the  air  pressure 
inside  the  respirator  is  substantially 
maintained  at  a  specific  positive 
pressure  differential  with  respect  to  tlic; 
ambient  air  pressure.  To  maintain  this 
pressure  differential  additional  air  is 
admitted  on  demand  to  the  facepiece 
when  the  wearer  inhales. 

Qualitative  fit  test  (QLFT)  means  an 
assessment  of  the  adequacy  of  rospiralor 
fit  by  determining  whether  or  not  an 
individual  wearing  the  respirator  can 
detect  the  odor,  taste,  or  irritation  of  a 
contaminant  introduced  into  the 
vicinity  of  the  wearer's  head. 

Quantitative  fit  test  (QNFF)  means  an 
assessment  of  the  adequacy  of  respirator 
fit  by  numerically  measuring 
concentrations  of  a  challenge  agent 
inside  and  outside  the  facepiece.  The 
ratio  of  the  two  measurements  is  an 
index  of  leakage  of  the  seal  between  the 
respirator  facepiece  and  the  wearer's 
face. 

Rebreather  respirator.  See  closed 
circuit  respirator. 

Respirator  means  any  device  worn  by 
an  individual  and  intended  to  provide 
the  wearer  with  respiratory  protection 
against  inhalation  of  airborne 
contaminants  or  oxygen  deficient  air. 


Self-contained  breathipg  apparatus 
(SCBA)  means  an  atmosphere-supplying 
respirator  for  which  the  source  of  air  or 
oxygen  is  contained  within  the 
respirator  independent  of  any  other 
source. 

Sen-ice  life  of  a  chemical  or  organic 
vapor  cartridge  or  canister  means  the 
period  of  time  it  takes  for  a  specified 
concentration  of  a  specific  substance  to 
break  through  the  cartridge  or  canister. 
This  concentration  is  determined  by  the 
manufacturer  for  each  type  of  cartridge 
or  canister  for  particular  substances. 

Supplied  air  respirator  means  a 
respirator  which  receives  breathing  air 
through  an  air  line  or  hose  from  a 
portable  or  stationary  source  of 
compressed  air. 

(c)  Respiratory  protection  program— 
(1)  The  employer  in  accordance  with 
this  section  shall  establish  and 
implement  a  written  respiratory 
protection  program  which  shall  ensure 
that  the  respirators  are  properly 
selected,  fitted,  used,  and  maintained  as 
necessary  to  protect  the  health  of 
employees.  The  program  shall  cover  the 
following  elements  as  applicable: 

(i)  Procedures  for  selecting  respirators 
for  use  in  the  workplace; 

(ii)  Medical  evaluations  of  employees 
required  to  wear  respirators; 

(iii)  Use  of  respirators; 

(Iv)  Fit  testing  procedures  for  air- 
purifying  respirators  and  tight  fitting 
positive  pressure  respirators; 

(v)  Procedures  and  schedules  for 
cleaning,  disinfecting,  storing, 
inspecting,  repairing,  or  otherwise 
maintaining  respirators; 

(v'i)  Procedures  to  ensure  proper  air 
quality,  quantity  and  flow  for 
atmosphere-supplying  respirator; 

(vii)  Training  of  employees  in  the 
respiratory  and  health  hazards  of  the 
hazardous  chemicals  to  which  they  are 
potentially  exposed  as  required  under 
the  Hazard  Communication  standard  (29 
CFR  1910.1200); 

(viii)  Training  of  employees  to  ensure 
the  proper  use  and  maintenance  of  the 
respirators;  and, 

(iv)  Procediu-es  for  periodically 
evaluating  the  effectiveness  of  the 
program. 

(2)  The  employer  shall  designate  a 
person  qualified  by  appropriate  training 
and/or  experience  to  be  responsible  for 
the  management  and  administration  of 
the  respiratory  protection  program  and 
for  conducting  the  required  periodic 
evaluations  of  its  effectiveness. 

(3)  The  WTitten  respiratory  protection 
program  shall  reflect  current  workplace 
conditions  and  respirator  use. 

(4)  Employers  shall,  upon  request, 
make  the  written  respiratory  protection 
program  available  to  affected 


employees,  their  designated 
representatives,  the  Assistant  Secretary, 
and  the  Director.  A  copy  of  the  program 
shall  be  submitted  to  the  Assistant 
Secretary  and/or  the  Director,  if 
requested. 

(d)  Selection  of  respirators — (1)  The 
enjployer  shall  provide  respirators  and 
respiratory  equipment  at  no  cost  to 
employees. 

(2)  Where  elastomeric  facepiece 
respirators  are  to  be  used,  the  employer 
shall  provide  a  selection  of  respirators 
from  an  assortment  of  at  least  three  sizes 
for  each  type  of  facepiece  and  from  at 
least  two  different  manufacturers. 

(3)  In  addition,  the  employer  shall 
obtain  and  evaluate  the  following 
information  for  each  work  situation: 

(i)  The  nature  of  the  hazard; 

(ii)  The  physical  and  chemical 
properties  of  the  air  contaminant; 

(iii)  The  adverse  health  effects  of  the 
respiratory  hazard; 

(iv)  The  relevant  hazardous  exposure 
level; 

(v)  The  results  of  workplace  sampling 
of  airborne  concentrations  of 
contaminants; 

(vi)  The  nature  of  the  work  operation 
or  process; 

(vii)  The  period  of  time  respiratory 
protection  will  be  worn  by  employees 
during  the  work  shift; 

(viii)  The  work  activities  of  the 
employees  and  the  potential  stress  of 
these  work  conditions  on  emploj'ees 
wearing  the  respirators; 

(ix)  Fit  test  resuUs; 

(x)  Warning  properties  of  the 
hazardous  chemical;  and, 

(xi)  The  physical  characteristics, 
functional  capabilities,  and  limitations 
of  the  various  types  of  respirators. 

(4)  The  employer  shall  select 
appropriate  respirators  from  among 
those  approved  and  certified  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH). 

(5)  The  employer  shall  make  types  of 
respirators  available  for  selection  and 
shall  assure  that  employees  use 
respirators  in  accordance  with  the 
assigned  protection  factor  tables  in  the 
NIOSH  Respirator  Decision  Logic 
published  in  May  1987.  This  is  available 
from  the  NIOSH  Publication 
Dissemination  Office,  DHHS  (NIOSH) 
Publication  No.  87-108,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226  or 
from  the  OSHA  Docket  Office.  Exhibit 
No.  38-20,  Room  N2439.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

(6)  [Reserved] 

(7)  The  employer  shall  not  allow  use 
of  any  respirator  where  the  ma.ximum 
use  concentration  for  an  air  contaminant 
exceeds  the  fimitations  specified  on  the 


NIOSH  approval  label  for  the  cartridge, 
canister  or  filter  for  such  respirators. 

(8)  Air-purifying  respirators  shall  not 
be  used  for  a  hazardous  chemical  with 
poor  or  inadequate  warning  properties 
unless  either 

(i)  Their  use  is  permitted  under  the 
provisions  of  a  substance  specific  OSHA 
standard,  or 

(ii)  The  odor  or  irritation  threshold  is 
not  in  excess  of  three  times  the 
hazardous  exposure  level  and  there  is 
no  associated  ceiling  'imit. 

(9)  In  addition,  in  order  to  use  an  air- 
purifying  respirator  for  hazardous 
chemicals  with  poor  or  inadequate 
warning  properties,  at  least  one  of  the 
following  conditions  must  be  met: 

(i)  The  respirator  has  an  end  of  ser\-ice 
life  indicator  approved  by  NIOSH  for 
use  with  the  specific  chemical,  or 

(ii)  A  change  schedule  has  been 
implemented  to  assure  that  air-purifying 
cartridges,  canisters  and/or  filters  are 
replaced  before  80%  of  their  useful 
service  life  has  expired,  based  upon 
documented  service  life  data,  airborne 
concentration  of  the  chemical,  and 
duration  of  exposure. 

(10)  Where  an  oxygen  deficient 
atmosphere  or  an  oxygen  deficient  IDLH 
atmosphere  exists,  appropriate 
respirators  shall  be  selected  as  follows: 

(i)  Either  an  air-purifying  respirator  or 
atmosphere  supplying  respirator  may  be 
used  where  an  atmosphere  has  a 
measured  oxygen  content  of  19.5%  by 
volume  or  greater  at  altitudes  of  14.000 
feet  or  below. 

(ii)  An  atmosphere-supplving 
respirator  shall  be  used  for  o.\ygen 
deficient  atmospheres  with  a  measured 
o.x3'gen  content  level  above  that  level 
defined  as  oxygen  deficient  IDLH  but 
which  is  loss  than  19.5%  by  volume  at 
altitudes  of  8000  feet  or  below 

(iii)  For  oxygen  deficient  IDLH 
atmospheres  with  a  measured  oxvgen 
content  below  16%  by  volume  at 
altitudes  up  to  3000  feet,  or  below  the 
oxygen  levels  specified  in  Table  III  at 
altitudes  up  to  8000  feet,  or  below 
19.5%  at  altitudes  above  8000  feet  up  to 
14,000  feet,  or  in  atmospheres  where  the 
concentration  of  the  hazardous  chemical 
is  unknown  or  in  other  IDLH 
atmospheres,  either  a  full  facepiece 
pressure  demand  SCBA  or  a 
combination  full  facepiece  pressure 
demand  supplied  air  respirator  with 
auxiliary  self-contained  air  supply  shall 
be  used. 
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Table  I.— Oxygen  Percentages 
CoNsrmmNG  Oxygen  OEFKiiENT 
Atoi  Oxygen  Defoent  lOLH 
Atmospheres 


Column  1  alti- 
tude above  sea 
level  (in  feet) 


0  to  3000 

3001  to  4000  ... 
4001  to  5000  _. 
5001  to  6000  _ 
6001  to  7000  .- 
7001  to  8000  ... 
Above  8000  to 
14,000  


Column  2 
percent  oxy- 
gen Ijelow 
which  an 
oxygen  defi- 
cient atmos- 
phere exists 


Column3 

percent  oxy- 
gen betow 
which  an 

oxygen  defi- 
cient IDLW 

atnrxjsphere 
exits 


16.0 
16.4 
17.1 
17.8 
18.5 
19.3 

19.5 


'For  altitudes  above  8000  feet,  an  oxygen 
deficien!  IDLH  atmosphere  exists  when  the  ox- 
ygen level  falls  below  19.5%. 

(e)  Medical  evaluation — (1)  For  each 
eraployoe  required  to  wear  a  respirator 
for  more  than  five  hours  during  any 
work  week,  the  employer  shall  obtain 
from  a  licensed  physician  a  written 
opinion  which  states  whether  the 
employee  has  any  detected  medical 
condition  which  would  place  the 
employee's  health  at  increased  risk  of 
material  impairment  from  respirator  use 
and  any  recommended  limitations  upon 
the  use  of  respirators.  In  requesting  the 
written  medical  opinion,  the  employer 
shall  provide  the  licensed  physician 
with  information  concerning: 

(i)  The  type  of  respifalory  protection 
to  be  used: 

(iij  The  substanc^es  the  employee  will 
be  exposed  to; 

(iii)  Description  of  the  work  effort 
required; 

(iv)  Duration  and  frequency  of  usage; 

(v)  The  type  of  work  performed, 
incJuding  any  special  responsibilities 
that  affect  the  safety  of  others  such  as 
fire  fighting  or  rescue  work; 

(vi)  Any  special  enviromnentul 
conditions  (such  as  heat  or  confined 
space  entry);  and, 

(vii)  Additional  requirements  for 
protective  clothing  and  equipment. 

(2)  In  the  case  of  new  employees, 
employers  may  accept  an  already 
existing  medical  examination  or  WTitten 
opinion  from  a  physician  provided  it 
was  conducted  within  a  year  of  the  date 
of  employment,  covered  the  same  type 
of  respirator  under  similar  use 
conditions,  and  meets  the  requirements 
of  paragraph  (e)(1). 

(3)  The  employer  shall  have  the 
employee's  medical  status  reviewed  by. 
or  under  the  supervision  of.  a  licensed 
physician  annually  and  at  any  time  the 
employee  experiences  unusual 


difficulty  breathing  while  being  fitted 
for  or  while  using  a  respirator.  The 
employer  sliall  have  the  responsible 
licensed  physician  provide  a  written 
opinion  resulting  from  the  review  as 
required  under  paragraph  (c)(1). 

(f)  Fit  testing—ll]  The  employer  shall 
ensure  that  the  respirator  selected  fits 
the  employee  well  enough  to  reduce 
employee  exposures  inside  the  mask  to 
below  the  hazardous  exposure  level. 

(2)  The  employer  shall  ensure  that  an 
employee  is  fit  tested  prior  to  initial  use 
of  the  respirator,  whenever  a  different 
make  or  size  respirator  is  used,  and 
annually  thereafter. 

(3)  The  employer  shall  fit  test 
employees  required  to  wear  tight  fitting 
air-purifying  respirators  and  ti^t  fitting 
atmosphere-supplying  respirators.  The 
fit  test  shall  be  adininistcred  using 
either  an  established  qualitative  or 
quantitative  fit  test  procedure  contained 
in  section  II  of  Appendix  A  or  an 
alternative  procedure  which  has  been 
developed  and  approved  which  meets 
the  Minimiun  Criteria  as  defined  in 
section  I  of  Appendix  A. 

(4)  In  order  to  use  an  alternative  fit 
test  procedure  which  meets  the 
Minimum  Criteria  as  defined  in  section 
I  of  Appendix  A,  the  employer  shall 
obtain  advance  approval  from  the 
Assistant  Secretary.  Once  such  a 
procedure  is  published  by  OSH.'\  as  an 
approved  procedure  in  the  Federal 
Register,  any  employer  may  use  it 
without  further  approval. 

(5)  The  employer  shall  pnjscnt 
relevant  data  as  required  by  Appendix 
A  to  demonstrate  that  any  new  method 
used  provides  results  comparable  to  or 
better  than  one  or  more  of  the 
established  methods  contained  in 
Appendix  A  for  the  type  of  test,  i.e. 
qualitative  or  quantitative.  The 
employer  shall  be  permitted  to  use  any 
method  for  which  such  data  have 
already  boon  submitted  to  and  approved 
by  the  .^ssijtant  Secretary. 

(6)  Fit  testing  protocols. 

(i)  The  employer  shall  use  cither 
qualitative  or  quantitative  fit  testing  for 
light  fitting  air-purifyir.g  respirators 
with  quarter  and  half  mask  facepicccs. 

[A]  OuaUtalivc  fit  testing  shall  be 
performed  in  accordance  with  the 
established  protocols  specified  in 
section  II  of  Appendix  A  or  new 
protocols  that  meet  the  minimum 
criteria  contaiuod  in  section  I  of 
Appendix  A.  If  the  respirator  passes  the 
qualitative  test  the  employees  may  wear 
it  in  atmospheres  no  greater  than  ten 
times  the  hazardous  exposure  level. 

(B\  Quantitative  fit  testing  shall  be 
performed  in  accordance  with  an 
estabhshed  protocol  specified  in  section 
II  of  Appendix  A  or  a  protocol  that 


meets  the  minimum  criteria  contained 
in  section  I  of  Appendix  A.  The  test 
subject  shall  n»t  be  permitted  to  wear  a 
half  mask  or  quarter  facepiece  respirator 
unless  a  minimum  fit  factor  of  one 
hundred  (100)  is  obtained  in  the  test 
chamber.  The  respiratw  may  not  be 
worn  in  cona^ntrations  greater  than  ten 
(10)  times  the  hazardous  exposure  levc' 
regardless  of  the  measured  fit  factor  in 
the  chamber. 

(ii)  The  employer  shall  use  either 
qualitative  or  quantitative  fit  testing  for 
tight  fitting  air-purifying  respirators 
with  full  facepieces. 

(A)  Qualitative  fit  testing  shall  be 
perfonnetl  in  atr.ordance  with  the 
established  protocols  specified  in 
section  II  of  Appendix  A  or  new 
protocols  that  meet  the  minimum 
criteria  contained  in  section  I  of 
Appendix  A.  If  the  respirator  passes  the 
qualitative  fit  lest  the  employees  may 
wear  it  in  atmospheres  no  greater  than 
ten  (10)  times  the  hazardous  exposure 
level. 

(B)  Quantitative  fit  testing  shall  be 
performed  in  accordance  with  the 
established  protocol  specified  in  section 
II  of  Appendix  A  or  a  new  protocol  that 
meets  the  minimum  criteria  contained 
in  section  I  of  Appendix  A.  The  test 
subject  shall  not  be  permitted  to  wear  a 
full  facepiece  respirator  unless  a 
minimum  fit  factor  of  five  hundred 
(SOOJ  is  obtained  in  the  test  chamber. 
The  full  facepiece  respirator  may  not  bo 
worn  in  concentrations  p-ealer  than  fifty 
(50)  timos  the  hazardous  exposure  level 
regardless  of  the  measured  fit  factor  in  . 
the  chamber. 

(iii)  Fit  testing  of  tight  fitting 
atmosphere-supplying  respirators  and 
tight  fitting  powered  air-purifying 
respirators. 

{A]  Tight  fitting  atmosphere- 
supplying  respirators  and  tiglit  fitting 
powereil  air-purifying  respirators,  i.e. 
half  mask,  quarter  facepiece.  and  full 
facepiece,  shall  be  fit  tested  using  eillit:r 
qualitative  or  quantitative  fit  testing 
pursuant  to  paragraphs  (f)(t)Ki}  i.A]  and 
(B). 

[B]  During  the  test  only  the  facepiece 
shall  be  listed  without  any  air- 
supplying  equipment  or  attachments. 
This  may  be  accomplished  by  testing  a 
particular  respirator  facepiece  make, 
model  and  size  (which  is  available  for 
use  on  atmosphere-supplying  air  units 
as  well  as  on  air-purifying  respirators) 
which  is  eqiupp^  with  appropriate  air- 
purifying  elements. 

(1)  Qualitative  fit  testing  shall  be 
performed  in  accordance  with  the 
established  protocols  specified  in 
secliMi  II  of  Appendix  A  or  a  new 
protocol  that  meets  the  minimum 
criteria  contained  in  section  I  of 


Appendix  A.  If  the  respirator  wearer 
passes  the  fit  test  then  the  same 
respirator  facepiece  (i.e.  make  and 
model  and  size),  which  is  available  on 
a  NIOSH  approved  atmosphere- 
supplying  respirator  shall  be  used  by 
the  employee.  The  respirator  shall  be 
used  with  an  assigned  protection  factor 
as  provided  in  paragraphs  (d)  (5)  and  (6) 
of  this  section. 

(2)  Quantitative  fit  testing  shall  be 
performed  in  accordance  with  the 
protocol  specified  in  Appendix  A  or  a 
protocol  that  meets  the  minimum 
criteria  contained  in  Appendix  A.  A 
NIOSH  approved  atmosphere-supplying 
respirator  with  the  same  respirator 
facepiece  (make,  model,  size)  with 
which  the  employee  passed  the 
quantitative  fit  test  shall  be  used.  The 
respirator  shall  be  used  with  an 
assigned  protection  factor  as  provided 
in  paragraphs  (d)  (5)  and  (6)  of  this 
section. 

(7)  The  employee  shall  be  refitted  as 
necessary,  such  as  when  visual 
observations  are  noted  regarding  an 
employee's  condition  which  could 
affect  respirator  fit.  Conditions  to  look 
for  include  facial  scarring,  cosmetic 
surgery,  or  an  obvious  change  in  body 
weight. 

(8)  The  employee,  once  successfully 
fitted,  shall  be  given  the  opportunity  to 
wear  the  respirator  for  a  period  of  two 
weeks.  If  the  respirator  becomes 
unacceptably  uncomfortable  at  any 
time,  the  employee  shall  be  given  the 
opportunity  to  select  a  different 
respirator  facepiece  and  be  retested. 

(9)  Where  an  employer  relies  on  an 
outside  contractor/party  to  conduct 
quantitative  fit  testing  and  the 
contractor  is  not  readily  available,  and 
where  assigned  protection  factors 
greater  than  10  are  necessary,  the 
employer  may  administer  a  qualitative 
fit  test  to  enable  the  selection  of  a 
respirator  provided  that  a  quantitative 
fit  is  administered  in  accordance  with 
Appendix  A  within  thirty  (30)  days. 

(g)  Use  of  respirators— [1]  The 
employer  shall  develop  and  implement 
written  standard  operating  procedures 
for  the  use  of  respirators  which 
anticipate  possible  emergency  as  well  as 
routine  use  of  respirators  based  on  the 
conditions  in  the  workplace  in  which 
they  are  to  be  used. 

(2)  The  employer  shall  develop  and 
implement  specific  procedures  for  the 
use  of  respirators  in  atmospheres  where 
oxygen  deficiency  or  the  concentrations 
of  a  hazardous  chemical  are  unknovra 
and/or  potentially  immediately 
dangerous  to  the  fife  or  health  (IDLH)  of 
the  employees.  These  procedures  shall 
include  the  following  provisions: 


(i)  The  employees  shall  wear  positive 
pressure  self-contained  breathing 
apparatus  (SCBA)  or  combination  full 
facepiece  pressure  demand  supplied  air 
respirator  with  auxiliary  self-contained 
air  supply. 

(ii)  When  an  employee(s)  wears  a 
respirator  in  IDLH,  unknown  or 
potentially  IDLH  atmospheres  where  the 
employee(s)  could  be  overcome  if  the 
respiratory  protection  fails,  the 
employer  shall  ensure  that  at  least  one 
additional  person  located  outside  the 
IDLH  atmosphere  is  in  communication 
with  the  employee(s)  in  the  IDLH 
atmosphere,  and  able  to  provide 
effective  emergency  assistance;  and. 

(iii)  Where  e.Tiployees  enter  IDLH 
atmospheres,  the  employer  shall  ensure 
that  they  are  equipped  with  retrieval 
equipment  for  lifting  or  removing  tliem 
from  the  hazardous  area,  or  shall  ensure 
that  equivalent  provisions  for  rescue 
have  been  made. 

(iv)  The  emergency  assistance 
personnel  present  shall  be  equipped 
with  a  positive  pressure  self-contained 
breathing  apparatus. 

(3)  The  employer  shall  not  permit 
negative  pressure,  pressure  demand  or 
positive  pressure  respirators  which 
depend  for  effective  performance  on  a 
tight  facepiece-to-face  seal  to  be  worn  by 
employees  with  conditions  that  prevent 
such  fits.  Examples  of  these  conditions 
include  facial  hair  that  interferes  with 
the  facepiece  seal,  absence  of  normally 
worn  dentures,  facial  scars  or  headgear 
that  projects  under  the  facepiece  seal. 

(4)  If  an  employee  wears  corrective 
glasses  or  goggles,  the  employer  shall 
ensure  that  they  are  worn  in  such  a 
manner  that  they  do  not  interfere  with 
the  seal  of  the  facepiece  to  the  face  of 
the  wearer. 

(5)  The  employer  shall  permit 
employees  to  leave  the  respirator  use 
area  to  wash  their  faces  and  respirator 
facepieces  as  necessary  to  prevent  skin 
irritation  associated  with  respirator  use. 

(6)  The  employer  shall  permit 
employees  to  leave  the  respirator  use 
area  to  change  the  filter  elements  or 
replace  air-purifying  respirators 
whenever  they  detect  the  warning 
properties  of  the  contaminant. 

(7)  The  employer  shall  permit 
employees  to  leave  the  respirator  use 
area  to  change  the  filter  elements  of  air- 
purifying  respirators  whenever  they 
detect  a  change  in  breathing  resistance 
or  chemical  vapor  breakthrough. 

(8)  The  employer  shall  ensure  that 
respirators  are  immediately  repaired,  or 
discarded  and  replaced  when  they  are 
no  longer  in  proper  original  working 
condition. 

(9)  The  employer  shall  ensure  that 
disposable  respirators  which  caimot  be 


cleaned  and  sanitized  are  discarded  at 
the  end  of  the  task  or  the  work  shift, 
whichever  comes  first.  A  disposable 
respirator  which  can  be  cleaned  and 
sanitized  shall  be  disposed  of  after  its 
useful  service  life  has  been  reached. 

(10)  The  employer  shall  ensure  that 
employees  upon  donning  the  respirator 
perform  a  facepiece  seal  check  prior  to 
entering  the  work  area  for  all  respirators 
on  which  such  a  check  is  possible  to  be 
performed.  The  recommended 
procedures  in  Appendix  B  or  the 
respirator  manufacturer's  recommended 
procedures  shall  be  used. 

(11)  The  employer  shall  ensure  that 
each  self-contained  breathing  apparatus 
used  in  IDLH  atmospheres,  or  for 
emergency  entry  or  fire  fighting,  is 
certified  for  a  minimum  service  life  of 
thirty  minutes.  This  requirement  does 
not  apply  to  combination  supplied  air 
respirators  with  auxiliary  air  supply  or 
to  emergency  escape  SCBAs. 

(h)  Maintenance  and  care  of 
respirators— {!)  Cleaning^aad 
disinfecting.  The  employer  shall  ensure 
that  respirators  are  cleaned  and 
disinfected  using  the  cleaning 
procedures  recommended  by  the 
respirator  manufacturer  or  cleaning 
procedures  recommended  in  Appendix 
B  at  the  following  inter\'als. 

(i)  Routinely  used  respirators  issued 
for  the  exclusive  use  of  an  employee 
shall  be  cleaned  and  disinfected  after 
each  day's  use; 

(ii)  Routinely  used  respirators  issued 
to  more  than  one  employee  shall  be 
cleaned  and  disinfected  after  each  use; 
and, 

(iii)  Respirators  maintained  for 
emergency  use  shall  be  cleaned  and 
disinfected  after  each  use. 

(2)  Storage.  The  employer  shall  store 
respirators  as  follows: 

(i)  All  respirators  shall  be  stored  in  a 
manner  that  protects  them  from  damage, 
dust,  sunlight,  extreme  temperatures, 
excessive  moisture,  or  damaging 
chemicals; 

(ii)  Emergency  respirators  shall  be 
kept  accessible  to  the  work  area.  In 
locations  where  weathering, 
contamination,  or  deterioration  of  the 
respirator  could  occur,  respirators  shall 
be  stored  in  compartments  built  to 
protect  them.  Such  compartments  shall 
be  clearly  marked  as  containing 
emergency  respirators  and  shall  be  used 
in  accordance  with  any  applicable 
manufacturer  instructions; 

(iii)  Non-emergency  respirators  shall 
be  stored  in  plastic  bags  or  otherwise 
protected  from  contamination  or 
damage;  and, 

(iv)  Respirators  shall  be  packed  or 
stored  to  prevent  deformation  of  the 
facepiece  or  exhalation  valve. 
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(3)  Inspection,  (i)  The  employer  shall 
ensure  that  respirators  arc  inspected  as 
follows: 

(A)  All  respirators  used  in  non- 
emergency*  cinnunstances  shall  be 
inspected  before  each  use  and  during 
cleaning  after  each  use; 

(B)  All  respirators  maintained  for 
emergency  situations  shall  be  inspected 
at  least  monthly,  and  checked  for  proper 
function  before  and  after  each  use. 
Emergency  escape  respirators  shall  be 
inspected  before  being  carried  into  the 
workplace:  and, 

(C)  Self-contained  breathing  apparatus 
.shall  be  inspected  monthly.  Air  and 
oxygen  cylinders  shall  be  maintained  in 
a  fully  charged  state  and  recharged 
when  the  pressure  falls  to  90%  of  the 
manufacturer's  recommended  pressure 
level.  The  employer  shall  determine  that 
the  regulator  and  warning  devices 
function  properly. 

(ii)  The  employer  shall  ensure  that  the 
respirator  inspections  include  the 
following: 

(A)  A  check  of  respirator  funrtion, 
tightness  of  connections  and  the 
condition  of  the  facepiece,  headstraps, 
valves,  connecting  tube,  and  cartridges, 
canisters  or  filters;  and, 

(B)  A  check  of  rubber  or  elastomer 
parts  for  pliability  and  signs  of 
deterioration. 

(iii)  The  employer  shall  certify  in 
writing  the  inspection  of  respirators 
niaintainod  for  emergency  use. 
Certification  shall  include  the  dale  the 
inspection  was  performed,  the  name  (or 
signature)  of  the  person  that  made  the 
inspection,  and  a  serial  number  or  other 
means  of  identifying  the  inspected 
respinitor.  This  certification  may  be  in 
the  form  of  a  tag  or  label  attached  to  Ihc 
sloragn  conip.irtmcnt  for  the  respirator, 
or  kept  with  the  respirator,  and  sli.ill  Ik' 
niaintainod  until  replaced  by  the 
cijrtification  of  the  next  inspe<.lion. 

(4)  Ifppairs.  The  employer  shall 
ensure  that  respirators  whicli  fail  lu  pa.ss 
inspection  are  removed  from  s<?fvice 
and  repaired  or  adjusted  in  arx:oril.ini:e 
with  the  following: 

(i)  Rnpairs  or  adjustments  (o 
respirators  are  to  be  made  only  h\ 
persons  appropriately  trained  to 
perform  such  operations,  using  jwrt.s 
designed  for  the  respirator; 

(ii)  Non?pairs  shall  be  performed  that 
arc  outside  the  nuinufactun3f 's 
recommendations  concerning  the  Ij'pe 
and  extent  of  repairs  that  can  be 
performed;  and 

(iii)  Reducing  oradmi.ssion  valves  or 
regulators  sh.iU  be  returned  to  the 
manufacturer  or  given  to  an 
appropriately  trained  technician  for 
adjustment  or  repair. 


(i)  Supplied  air  quality  and  use — (1) 
The  employer  shall  ensure  that 
compressed  air,  compressed  oxygen, 
liquid  air,  and  liquid  oxygen  used  for 
respiration  is  of  high  purity,  and  in 
accordance  with  the  following 
specifications:  Compressed  and  liquid 
oxygen  shall  meet  the  requirements  of 
the  latest  edition  of  the  United  States 
Pharmacopoeia  for  medical  or  breathing 
oxygen;  and  compressed  breathing  air 
shall  at  least  meet  the  requirements  of 
the  specification  for  Grade  D  breathing 
air  as  described  in  ANSI/Compressed 
Gas  Association  Commodity 
Specification  G-7.1-1989  (oxygen 
content  (v/v)  of  19.5-23.5% 
(atmospheric  air);  hydrocart)on 
(condensed)  of  5  milligrams  per  cubic 
meter  of  air  or  less;  carbon  monoxide  of 
10  ppm  or  less,  and  carbon  dioxide  of 
1.000  ppm  or  less). 

(2)  Compressed  oxygen  shall  not  be 
used  in  atmosphere-supplying 
respirators  or  in  open  circuit  s«;lf- 
contained  breathing  apparatus  that  have 
previously  used  compressed  air. 

(3)  Oxygen  shall  not  be  used  with 
supplied  air  respirators. 

(4)  Breathing  air  to  nspirators  shall  be 
provided  from  cylinders  or  air 
compressors: 

(i)  Cylinders  shall  be  tested  and 
maintained  as  prescribed  in  the 
Shipping  Container  Specification 
Regulations  of  the  Department  of 
Transportation  [49  CFR  part  178): 

(ii)  Compressors  shall  be  constructed 
and  situated  so  as  to  avoid  entry  of 
contaminated  air  into  the  air-supply 
system  and  shall  be  equipped  with 
suitable  in-line  air-purifying  sorbent 
bods  and  filters  to  further  assure 
breathing  air  quality,  and  to  minimize 
moisture  content  so  that  the  dew  point 
at  linc!  pressure  is  10*C  below  the 
ani])icnf  temperature;  and 

(iii)  The  moisture  content  in 
compressed  air  cylinders  shall  not 
exceed  27  miHiliters  per  cubic  meter. 

{'■>]  The  employer  snail  ensure  that 
linuitliing  air  couplings  are  incompatible 
with  outlets  for  non-respirable  plant  air 
or  otiior  gas  systems  to  prnvcnt 
inatlvc.rtcnt  servicing  of  air  line 
respirators.wJth  non-ruspirahic  gas«^  or 
oxvgi^n. 

((i)  The  employer  shall  use  breathing 
gas  containers  marked  in  acr»rdance 
with  the  American  National  Sfandanl 
Method  of  Marking  Portable 
Compressed  Gas  Containers  to  Identify 
the  Material  Contained,  Z48.1-1954  (R 
1971);  Federal  Specification  BB-A- 
1034a,  Jime  21, 1968,  Air,  Compressed 
for  Breathing  Purposes;  or  Interim 
Federal  Specification  GG-13-0067Bb, 
September  23,  lO/S,  Breathing 
Apparatus,  Scif-Contained. 


(j)  Identification  offifters,  cartridges, 
and  canisters — (1)  Tbe  employer  shall 
ensure  that  all  filters,  cartridges  and 
canisters  used  in  the  workplace  are 
properly  labeled  and  color  coded  with 
the  NIOSH  approval  label  before  they 
are  placed  in  service. 

(2)  The  employer  shall  ensure  th;it  the 
existing  NIOSH  approval  label  on  a 
filter,  cartridge,  or  canister  is  not 
removed,  obscured  or  defaced  while 
they  are  in  service  in  the  workplace. 

(k)  Training — (1)  The  employer  shall 
provide  a  training  program  for 
employees  required  by  the  employer  lo 
wear  respirators  which  includes  the 
following: 

(i)  Nature,  extent,  and  effects  of 
respiratory  hazards  to  which  the 
employee  may  be  exposed  as  requin^ 
under  the  Hazard  Communication 
standard  (29  CFR  1910.1200); 

(ii)  Explanation  of  the  operation. 
limitations,  and  capabilities  of  the 
selected  rcspirator(s): 

(iii)  Instruction  in  procedures  for 
inspection,  dunning  and  removal, 
checking  the  fit  and  seals,  aiui  in  the 
w(Miring  of  the  respirator,  including 
sufficient  practice  to  enable  the 
employee  to  become  thoroughly  familiar 
with,  confident,  and  effective  in 
performing  these  tasks; 

(iv)  Explanation  of  the  proce<htn's  for 
maintenance  am)  storage  of  the 
respirator; 

(v)  Instruc  tion  on  how  to  deal  with 
emergency  situations  involving  the  usi.- 
of  respirators  or  with  respirator 
malfunctions;  and 

(vi)  Tlie  contents  of  tliLs  section  iZ'i 
CI'K  1910.1 34).  and  of  the  written 
respiratory  proloclion  program,  its 
Io{i-)ti()n  aiui  availability. 

(2)  The;  employer  shall  provide  tho 
training  prior  to  requiring  the  eniployw- 
to  wear  a  ii;spirator  in  the  workplatj*, 
and  iiiiiMKilly  thereafter. 

(1)  IScspiiatory  protection  }}!ui;ninj 
nvnluiitinii — (1)  The  cmpluycr  shall 
review  the  respiratory  protection 
program  .it  least  annuiilly,  and  thulh 

< oncluct  froquenl  random  insjMiclions  of 
the  worf;pl.i(.e  to  ensure  lli.it  the 
provisions  of  the  program  arc  liiuiig 
properly  implemented  for  all  afftxtod 
employees.  The  review  of  the  program 
shall  include  an  assessment  of  each 
element  required  under  paragraph  (c)ll) 
of  this  .section. 

(2)  The  employer  shall  periodically 
consult  employees  wearing  respirators 
to  assess  we.aTCr  acceptance  and  attempt 
to  correct  any  problems  that  are 
revealed  during  this  assessment.  Factors 
to  be  included  in  the  assessment  are 
whether  the  respirators  being  used  are: 

(i)  Pre-vcnting  the  occurrence  of 
illness; 
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(ii)  Properly  fitted; 

(iii)  Properly  selected  for  tbe  hazards 
encountered; 

(iv)  Being  worn  when  necessary;  and 

(v)  Being  maintained  properly. 

(m)  Recordkeeping  and  access  to 

mcords (1)  Medical  evaluation,  (i) 

The  employer  shall  estabUsh  and 
maintain  an  accurate  record  for  each 
employee  subject  to  medical  evaluation 
required  by  paragraph  (e)  of  this  section. 
In  accordance  with  29  CFR  1910.20, 
Access  to  Employee  Exposure  and 
M(;dical  Records. 

(ii)  This  record  shall  include: 

(A)  The  name,  social  security  number 
laid  description  of  the  duties  of  the 
employee; 

(B)  The  employer's  copy  of  the 
physician's  written  opinion  on  the 
Initial,  periodic  and  special 
examinations,  including  results  of 
njodical  examination  and  all  tcsts,- 
opinions  and  recommendations; 

(C)  A  copy  of  the  information 
provided  to  the  physician  as  reqtiinxl  by 
paragraph  (e)(1)  of  this  section. 

(iii)  The  employer  shall  maintain  and 
make  available  this  record  in 
accordance  with  29  CFR  1910.20. 

(2)  Availability,  (i)  The  employer  shall 
assure  that  all  records  required  to  be 
maintained  by  this  sec-tion  shall  be 
available  or  submitted  upon  request  to 
the  Assistant  Secretary  and  the  Director 
far  examination  and  copying. 

(ii)  Employee  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
anil  copying  to  the  subject  employee,  to 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  to 
the  Assistant  Secretary  and  the  Director 
in  accordance  with  29  CFR  1910.20. 

(3)  Transfar  of  records,  (i)  The 
limplo^^er  shall  comply  with  the 
requirements  involving  transfer  of 
nH:ords  set  forth  in  29  CFR  1910.20 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
•auploycr  to  receive  and  retain  the 
n'cords  for  the  prcscrilxid  period,  the 
i>;ii  jjloyer  shall  notify  the  Director  at 
least  90  days  prior  to  di.sposal,  and 
transmit  them  to  tbe  Director  if 
requested  by  the  Director  within  th.M 
P'jriod. 

(n)  Effective  date.  The  standard  in  this 
s(!(  tion  is  effective  |90  days  after  date  of 
|iiil)liration  of  the  final  rule  in  the 
Ftnlcral  Register] 

(o)  Appendixes.  The  protocols  in 
Appendix  A  on  fit  testing  procedures 
are  mandatory.  The  recommended 
practices  in  Appendix  B  and  the 
medical  evaluation  procedures  in 
Appendix  C  are  nomnandatory. 


Appendix  A:  Fit  Testing  Procedures 
(Mandatory) 

1.  New  FH  Test  Protocob 

1 .  In  order  for  a  new  fit  lest  method  to  be 
used  by  an  employer  a  description  of  the  fit 
lest  method  and  validation  testing  data  must 
he  submitlcd  lo  OSHA  for  evaluation. 

2.  OSHA  will  evaluate  the  method  nnd  data 
and  if  tlie  method  is  found  lo  conform  to  the 
validation  criteria  OSHA  has  established, 
OSHA  will  publish  a  proposed  revision  of  29 
CFR  1910.134  under  the  section  6(b)(7) 
limited  rulemaking  provision  of  the 
Occupational  Safety  ar.d  Healtli  Act  of  1970 
for  public  comment.  OSHA  will  inviJe 
comments  and  make  a  fin.il  decision  on  the 
protocol  after  considorarion  of  commeTils 
received  on  the  proposal.- 

3.  OSHA  will  publish  a  revised  29  CFR 
1910.134  incorporating  the  new  fit  le«!l 
method  into  Appendix  A. 

A.  Minimum  Criteria  for  a  Valid  QualitaUw 
Fit  Test 

1.  This  section  applies  in  addition  lo 
section  H.A.  of  Appendix  A  where  a  le?rt 
method  and/or  test  agent  not  identified  in 
section  II.B.  of  Appt-ndix  A  is  to  he  used  for 
testini;  the  fit  of  a  respirator.  Fit  lesls  which 
meet  the  criteria  of  this  section  may  be  used 
lo  verify  ihe  fit  of  respirators  for  use  up  lo 
the  assignt- d  prolertion  factors  specified  in 
the  respirator  selection  table  in  paragraph  (d) 
of  this  section. 

2.  Tast  ^cnts.  U)  The  l.sl  agciU  sh,.!!  be 
relatively  non,  toxic.  The  concentrations 
generated  during  the  test  shall  not  exceed  an 
OSHA  permissible  exposure  limit,  the 
ACXIIH  threshold  limit  value,  or  any  known 
recommended  exposure  liirSt  when  there  is 
no  OSHA  PEL  or  AOGIH  TLV,  and  not  create 
a  health  or  physical  hazard  for  Ihe  Icsl 
subject  or  operator. 

(b)  It  sball.be  denionstr.itod  th.>t  the  ti;st 
agent  used  will  penetrate  deficiencies  in  Aw 
respirator  facepiece  lo  face  seating  area. 

(c)  It  shall  be  demonstrated  that  the  test 
agent  can  elicit  a  siibjertive  response  in  the 
lest  subfcd  without  fatiguing  the  response 
mechanism  (i.e.,  smcil.  taste,  or  other 
n;levanf  sensation)  of  the  le.<t  subject. 

Id)  A  reference  conceniralion  shall  tx? 
estabbshed  for  the  test  a<;ent.  ii  shnll  be 
demonstrated  thit  the  tost  sitbject  can  detect 
by  subjective  means  the  test  a^nt  .it  tlie 
ruference  amccntriiiioa  prior  to 
commencement  of  the  test. 

(e)  A  stiible  test  agent  concentration  shall 
be  esl.ib]i.^hed  for  purposes  of  chaiJensino  the 
fit  of  the  nfspirator. 

(0  Where  a  test  enclosure  is  used,  the 
concentration  of  test  agent  inside  the  lest 
enclosure  shall  exceed  the  prudaci  of  the 
refeivnce  concentration  of  the  test  agent,  the 
assigned  proloction  factor  of  the  respirator 
being  tested,  and  a  safely  factor  of  10,  For 
example,  if  the  reference  <x»ncentration  is  1 
ppm,  and  the  respirator  being  tested  is  a  half 
mask  with  an  assigned  protection  factor  of 
10,  then  the  minimum  test  agent 
concentration  would  be  100  ppm. 

(g)  Where  gases/vapors  are  used  as  te^ 
agents  to  test  air-purifying  respirators,  an 
appropriate  cartridge/caaister  shail  be 
utilized  which  affords  a'h^h  degree  of 
coliectioo  efficieacy  ibr  the  lest  agent. 


(h)  Precautions  shall  be  uken  to  avokl 
Bllowing  the  test  agent  from  the  fit  test  area 
lo  contaminate  the  area  where  the  test 
subjects  are  tested  lo  determine  their 
response  to  the  tixreshold  screening 
concentrations.  Contamination  of  the  area 
where  the  threshold  screening  lest  is 
administered  by  the  test  agent  from  the  fit 
iesl  area  will  rcmier  any  tests  unacccptabio. 

B.  Validation  Cri:''rio  forQualitottvc  Fit  Tests 

1.  In  order  to  establish  a  QLFT  method/ 
agent  as  l)eing  act  eptable  for  an  APF  of  10. 
it  shall  be  demonsuated  that  at  die  35;«» 
confidence  level  95%  of  the  facepietes  witJi 
a  fit  factor  less  than  100  as  determined  by  an 
established  QXFT  method  will  be  identified.. 

2.  Means  of  establishing  the  95% 
confidence  level  shall  include  the  following 
procedures: 

(a)  The  respirators  used  in  the  validation 
procedure  shall  be  equipped  so  as  to  p»irmit 
valid  QNFT  testing  as  specified  in  .^ppvndix 
A  of  this  section. 

0))  The  hoses  on  the  lest  n»spiralors  shall 
be  tlampi'd  shut  and  the  new  QLFT  test 
administered.  Immediately  followi:ig  the  new 
QLFF  method  a  QNFT  shall  be  adjninistered 
using  ihe  proloiol  established  in  section  IIC. 
of  .\ppcndix  A  except  that  a  strip  ch.m 
recording  of  the  test  shall  be  made.  Tlie 
numbers  of  respirators,  lest  subjtfct  size 
population,  exetrises  sizes  of  respirators,  and 
numbers  of  tests  shall  be  sufficient  to  enable' 
a  dete-nnination  to  be  made  as  to  whether  or 
not  the  95%  cflnfidence  level  is  atliiiiifd  in 
identifying  whether  95%  of  farepien.s  with 
less  than  a  fit  factor  or  100  will  bo  -.((.^ntified 
by  the  new  Ql.FT  method. 

C.  Minimum  Criteria  for  a  Valid  PunH:lti 
Counting  Quantitative  Fit  Test 

1.  This  section  applies  in  addition  to 
sections  II.A,  and  Il.C4.(i)  of  Appendix  A 
where  a  lest  method  and/or  lest  sgcnt  not 
identified  in  section  II.C.  of  Appendix  A  is 
to  be  ust?d  for  testing  the  fit  of  a  respirator 
Fit  tests  whii.h  in«t  the  criteria  of  th-.s 
section  may  he  used  lo  vcrif)-  the  fit  of 
respirators  for  use  up  to  ihe  assigned 
proloction  factors  in  paragraph  ;d)  of  this 
.section. 

2.  Aerosol/CJa*  Generation. 

(a)  Thf  aerosoUgas  generator  shall  pn>ducr 
a  stable  lest  agent  concentration  (tlO%) 
throu<;houi  the  test  environment.  The  test 
agent  ronty»ntr;i!ion  shall  not  vary  as  a 
funijtion  of  time  inoi«  than  110  pfrt^nl. 

(h)  T.he  conrnntration  of  the  aerosol/gas 
shall  not  exceed  an  OSHA  permissible 
expcsun;  limit,  the  ACGIH  threshold  limit 
value,  or  any  known  recomr  ended  exposure 
limit  wlien  there  is  no  OSHA  PKf  or  Aa^IH 
TLV.  and  not  create  a  health  or  phy<i<~<l 
hazard  for  the  test  subject  or  oper.ilor. 

(c)  Aerosols  used  to  test  respirators  with 
high  efficiency  particulate  air  (HEPA)  fillers 
shall  be  polydisperse  with  a  mass  nvniian 
aerodynamic  diameter  of  0.6  micromeicrs 
and  a  geometric  standard  deviation  of  2.  The 
test  agent  shall  not  be  apptet:iably  absorhe<l 
or  retained  in  the  lungs  upon  inhal,-<tion. 

(d)  A  lest  agent  detection  system  shall  be 
able  to  reliably  monitor  the  agent 
conc*«vtratioB  in  tbe  lest  environment  axtd 
inside  the  respirator  during  tbe  breath iiq; 
cycle. 
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(e)  If  it  is  desired  to  use  a  test  agent  aerosol 
larger  than  0.6  micrometers  in  diameter  to 
test  respirators  with  other  than  high 
efficiency  filters,  it  shall  be  demonstrated 
that  the  particle  size  is  capable  of  penetrating 
deficiencies  in  the  respirator  facepiece  to  face 
sealing  area,  will  be  reliably  detected  by  the 
measurement  instruments,  and  that  a 
significant  portion  will  not  be  retained  by  the 
lungs  upon  inhalation. 

D.  Validation  Criteria  for  Quantitative  Fit 
Test  Protocols 

1.  In  determining  the  acceptability  of  a  new 
method,  its  accuracy  across  the  full  range  of 
measurement  must  be  at  least  as  great  as  the 
QNFT  protocol  established  in  section  II. C.  of 
Appendix  A. 

2.  Means  of  establishing  the  accuracy 
across  the  full  range  of  measurements  shall 
include  the  following  procedures: 

(a)  The  respirators  used  in  the  validation 
procedure  shall  be  probed  and  equipped  with 
hoses  as  established  in  the  QNFT  procedures 
in  Appendix  A  of  this  section. 

(b)  Validation  of  a  proposed  new  QNFT 
shall  be  accomplished  using  instrumentation 
with  sufficient  accuracy  and  precision. 
Accuracy  and  precision  of  the  validation 
instrumentation  shall  be  considered  by  the 
Assistant  Secretary  in  determining  whether 
to  approve  a  proposed  new  protocol. 

(c)  The  numbers  of  respirators,  test  subject 
size  population,  exercises  sizes  of  respirators, 
and  numbers  of  tests  shall  be  sufficient  to 
enable  a  determination  to  be  made  as  to 
whether  or  not  the  95%  confidence  level  is 
attained  with  respect  to  agreement  between 
the  two  methods. 

E.  Minimum  Criteria  for  New  Technology- 

1.  Test  methods/equipment  shall  not  alter 
the  design,  balance,  integrity,  manner  of 
respirator  fitting,  nor  distort  the  respirator  in 
a  manner  which  would  result  in  the  test 
respirator  having  different  characteristics 
than  under  normal  use. 

2.  Equipment  measuring:  respirator 
efficiency;  test  agent  penetration:  protection 
factors:  or  fit  factors  must  be  capable  of 
reliably  detecting  and  measuring  the  test 
agent,  protection  factor  or  fit  factor  with  a 
high  degree  of  accuracy.  The  limitations  of 
detection  and  test  sensitivity  must  be  known. 

3.  Test  respirators  must  be  donned  and 
adjusted  in  the  same  manner  in  which  it  will 
be  used  in  the  workplace. 

4.  It  must  be  demonstrated  that  the  new 
technology  used  will  produce  reliable  and 
reproducible  results. 

5.  There  shall  be  a  sufficient  safety  factor 
applied  to  accqunt  for  variations  in  the  use 
of  the  respirator  and  reproducibility  of  test 
results. 

6.  Where  test  agents,  aerosol  or  gases/ 
vapors  are  used  in  a  test  environment  the 
following  shall  apply: 

(a)  The  test  agent  concentration  must  be 
maintained  below  an  established  PEL, 
ACXJIH  TLV,  or  recommended  exposure  level 
and  not  create  a  health  hazard  or  physical 
hazard  for  the  test  subject  or  associated 
personnel. 

(b)  For  p)articulate  test  agents: 

— The  particle  size  must  be  uniform,  the 
concentration  stable. 


— Particles  must  be  able  to  penetrate 
deficiencies  in  the  respirator  to  face  seal, 
but  not  be  retained  by  the  airways  of 
respiratory  tract, 

(c)  Filters,  cartridges  used  on  the  test 
respirator  must  be  capable  of  removing 
99.97%  of  the  test  agent  (i.e.  large  particles 
collected  on  dust  filters,  small  particles 
collected  on  high  efficiency  filters). 

(d)  Detection  system  for  test  agents  must  be 
capable  of  detecting  the  concentration  of  test 
agent  inside  the  respirator  during  the  entire 
breathing  cycle. 

F.  Validation  for  New  Technological  Methods 
of  Determining  Respirator  Fit 

1.  In  determining  the  acceptability  of  a  new 
method,  its  accuracy  across  the  full  range  of 
measurement  must  be  at  least.as  great  as  that 
of  the  QNFT  protocol  established  in  section 
II. C.  of  Appendix  A. 

2.  Means  of  establishing  the  accuracy 
across  the  full  range  of  measurements  shall 
include  the  following: 

(a)  For  particle  counting  methods,  the 
respirators  used  in  the  validation  procedure 
shall  be  probed  and  equipped  with  hoses  as 
established  in  the  QNFT  procedures  in 
Appendix  A  of  this  section. 

(b)  For  any  method,  the  new  test  method 
shall  be  administered  first.  Immediately 
following  the  new  method,  a  QNFT  shall  be 
.administered  using  the  protocol  established 
in  section  II  of  Appendix  A  except  that  a 
strip  chart  recording  of  the  test  shall  be 
made.  The  numbers  of  respirators,  test 
subject  size  population,  exercises  sizes  of 
respirators,  and  numbers  of  tests  shall  be 
sufficient  to  enable  a  determination  to  be 
made  as  to  whether  or  not  the  95% 
confidence  level  is  attained  with  respect  to 
agreement  between  the  two  methods. 

II.  Current  Fit  Test  Protocols 

A.  The  employer  shall  include  the 
following  provisions  in, the  fit  test 
procedures.  These  provisions  apply  to  both 
QLFT  and  QNFT. 

1  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  including  respirators  of  various 
sizes  from  dilferent  manufacturers. 

2.  Prior  to  the  selection  process,  the  test 
subject  shall  be  shown  how  to  put  on  a 
respirator,  how  it  should  be  positioned  on 
the  face,  how  to  get  strap  tension  and  how 

to  determine  a  comfortable  fit.  A  mirror  shall 
be  available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use.  as  it  is  only 
a  review 

3.  The  test  subject  shall  be  informed  that 
he/she  is  being  asked  to  select  the  respirator 
which  provides  the  most  comfortable  fit. 
Each  respirator  represents  a  different  size  and 
shape,  and  if  fitted  and  used  properly,  will 
provide  adequate  protection. 

4.  The  test  subject  shall  be  instructed  to 
hold  each  facepiece  up  to  the  face  and 
eliminate  those  which  obviously  do  not  give 
a  comfortable  fit. 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  Assistance  in  assessing  comfort  can 


be  given  by  discussing  the  points  in  item  II 
A. 6.  of  this  appendix.  If  the  test  subject  is  not 
familiar  with  using  a  particular  respirator, 
the  test  subject  shall  be  directed  to  don  the 
mask  several  times  and  to  adjust  the  straps 
each  time  to  become  adept  at  setting  proper 
tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator: 

(a)  Position  of  the  mask  on  the  nose 

(b)  Room  for  eye  protection 

(c)  Room  to  talk 

(d)  Position  of  mask  on  face  and  cheeks 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

(a)  Chin  properly  placed; 

(b)  Adequate  strap  tension,  not  overly 
tightened; 

(c)  Fit  across  nose  bridge; 

(d)  Respirator  of  proper  size  to  span 
distance  from  nose  to  chin; 

(e)  Tendency  of  respirator  to  slip; 

(f)  Self-observation  in  mirror  to  evaluate  fit 
and  respirator  position. 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks  as 
described  in  Appendix  B  or  ANSI  Z88.2- 
1980.  Before  conducting  the  negative  or 
positive  pressure  test,  the  subject  shall  be 
told  to  seat  the  mask  on  the  face  by  moving 
the  head  from  side-to-side  and  up  and  down 
slowly  while  taking  in  a  few  slow  deep 
breaths.  Another  facepiece  shall  be  selected 
and  retested  if  the  test  subject  fails  the  fit 
check  tests. 

9.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface,  such  as  stubble 
beard  growth,  beard,  or  long  sideburns  which 
cross  the  respirator  sealing  surface.  Any  type 
of  apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or  removed. 

10.  If  a  tost  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  to  determine  whether 
the  test  subject  can  wear  a  respirator  while 
performing  her  or  his  duties. 

11.  If  at  any  time  within  the  first  two  weeks 
of  use  the  respirator  becomes  uncomfortable, 
the  test  subject  shall  be  given  the  opjiorturuty 
to  select  a  different  facepiece  and  to  be 
retested. 

12.  The  employer  shall  maintain  a  record 
of  the  fit  test  administered  to  an  employee. 
The  record  shall  contain  at  least  the 
following  information: 

(a)  Name  of  employee; 

(b)  Type  of  respirator; 

(c)  Brand, "Size  of  respiratpr; 

(d)  Date  of  test; 

(e)  Where  QNFT  is  used:  the  fit  factor,  strip 
chart  recording  or  other  recording  of  the 
results  of  the  test.  The  record  shall  be 
maintained  until  the  next  fit  test  is 
administered. 

13.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
test  procedure.  The  description  of  the  process 
shall  include  a  description  of  the  test 
exercises  that  the  subject  will  be  performing. 
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The  respirator  to  be  tested  shall  be  worn  for 
ill  least  5  minutes  before  the  start  of  the  fit 
lest. 

14.  Test  Exercises.  The  test  subject  shall 
perform  exercises,  in  the  test  environmenl,  in 
Ihe  manner  descriljed  below; 

(a)  Normal  breathing.  In  a  normal  standing 
(xjsition,  without  talking,  ihe  subjei  t  sh.ill 
breathe  normally. 

(b)  Deep  breathing.  In  a  normal  standing 
jxisition,  the  subject  shall  breathe  slowly  and 
deeply,  taking  caution  so  as  to  not 
hyperventilate. 

(i )  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his/her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
hnld  at  each  extreme  momentarily  so  Ihe 
subject  can  inhale  at  each  side. 

(il)  Moving  head  up  and  down  Sl.indiiig  in 
I  hif  e,  the  subject  shall  slowly  move  his/her 
head  up  and  down.  The  subjet;t  shall  be 
msfrucled  to  inhale  in  the  up  position  [i.e., 
>\»hen  lookiiig  toward  the  ceiling). 
I   (lO  Talking.  The  subject  shall  talk  out  loud 

; Jowly  and  IoikI  enough  so  as  to  be  heard 
learly  by  the  test  conductor.  The  subjerl  can 
toad  from  a  prepared  texl  such  as  the 
KCiiibow  Passage,  count  backward  fronn  100. 
^t  recite  a  memorized  poem  or  song. 
]   (0  Grimace.  The  test  subject  shall  grimace 
liy  smiling  or  frowning. 

(g)  Bending  over.  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes.  Joggi.ng  in  place  shall  be 
Silb.stitnted  for  this  cxenJse  in  those  li'st 
<)!ivironments  such  as  shroud  type  QNFf 
units  which  prohibit  bending  ,it  the  waist. 

(hj  Normal  breathing.  Same  as  exHrtise  1. 

EiK  h  test  exen;ise  shall  be  performed  for 
one  minute  except  for  the  grima(«  exercise 
\kh[r.h  shall  be  performed  for  15  se««nds. 

Ihe  test  subject  shall  be  questioned  by  the 
Its!  conductor  regarding  the  comfort  of  the 
respirator  upon  completion  of  the  prototxjl.  If 
it  has  become  uncomfortable,  another  model 
ol  respirator  shall  be  tried. 

»  Qualitative  Fit  Test  (QLFf)  Proio<»ls. 

/   Cunrnil 

(.f)  The  employer  shall  assij;n  sptjt  ilii: 
intljviduals  who  shall  assume  full 
responsibility  for  implemeutin}-  the 
nspirator  qualitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  (icrsons 
.iilininistering  QLFT  are  able  to  prepare  test 
siiluiions.  calibrate  equipment  and  perform 
losN  piiijurly.  recognize  invalid  tests,  and 
.issure  lliat  test  equipment  is  in  proper 
working  order. 

(c)  I  he  employer  shall  assure  that  QLFT 
•equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  at  the  pnranMJters  for  which 

it  was  designed. 

_'.  Isnnmyl  Acetate  Protocol 

(■i)  Odor  threshold  screening. 

The  odor  threshold  screening  test, 
performed  without  wearing  a  re.spir;itor,  is 
Intended  to  determine  if  the  individual  tested 
can  detect  the  odor  of  isoamyl  acetate. 

(1)  Throe  1  liter  glass  jars  with  metal  lids 
oTQ  required. 

(2)  Odor  free  water  (e^}.  distilled  or  sprii^ 
lyaler)  at  approximately  25  dt^roes  C  shall  be 
itMd  for  the  sohition.s. 


(3)  The  isoamyl  acetate  AAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
cc  of  odor  free  water  in  a  1  lifer  jar  and 
shaking  for  30  seconds.  A  new  solution  shall 
be  prepared  at  least  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  scjwrate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
wntilaled  but  shall  not  be  twnnecied  to  the 
same  recirculating  ventilation  system. 

(5)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  ct:  of  the  stock 
solution  into  500  cc  of  odcw  free  water  using, 
a  clean  dropper  or  pipette.  The  solution  shall 
be  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  th.nt  the 
lAA  concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be 
used  for  only  one  day. 

(0)  A  test  blank  shall  bcprepared  in  a  third 
\»T  by  adding  50O  re  of  odor  free  water. 

(7)  The  odor  lest  and  tcit  blank  jars  shnll 
be  labeled  1  and  2  for  j.ir  idontifiration. 
Labels  shall  be  plac-ed  on  the  lids  so  they  cm 
be  periodic/illy  pt«)ed.  dried  off  and 
switched  to  maintain  the  integrity  of  the  test. 

t8)  The  following  inst.mction  shall  be  TyptHJ 
on  a  card  and  placed  on  the  t.ible  in  front  of 
the  two  test  jars  (i.e..  1  and  2):  •"The  purpose 
of  this  lest  is  to  determine  if  you  cjn  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
these  bottles  also  contains  a  small  amount  of 
banana  oil.  Be  sure  the  covers  are  on  light, 
then  shake  each  bottle  for  two  se<  ends. 
Unscrew  the  lid  of  ear  h  bottle,  one  at  a  time, 
and  sniff  at  the  moulh  of  the  bottle.  Indicate 
lo  the  lest  conductor  which  bottle  <  ontains 
banana  oil." 

(9)  The  niixJures  used  in  tiie  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  j».-rformod.  iu 
order  to  prevent  olfncJory  fatigue  in  the 
subject. 

(10)  If  the  le.st  subject  is  unobJe  to  c(j.T»j<;tly 
identify  the  jartont-iining  the  odor  lesl 
sohition,  the  lAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  subject  uorreclly  identifies 
the  jar  cunlnining  the  odor  test  soJulioii.  the 
test  subject  may  prutced  to  nispirator 
selection  and  fit  testing. 

(b)  Iso;imyl  oc^ute  fit  lest. 

(1)  The  fit  test  rh.imbor  shall  be  similar  to 
a  clear  53-gallon  drum  liner  suspende<i 
inverted  over  a  2-fool  diameter  frame  so  ih.il. 
the  top  of  the  chamber  is  .-ibou!  r,  inches 
alxjve  the  lest  subjcnt's  he.id.  1  i:ir  inside  lop 
renter  of  the  chamber  shall  have  a  small  hook 
rittarhod. 

(2)  Each  respirator  used  for  Ihe  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  ofto  protection  against 
organic  vapors.  The  C3itridg«js  or  masks  shall 
be  changed  at  least  weekly. 

(3)  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  sehxtion, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

(4)  A  copy  of  the  te^t  exercises  and  any 
prepared  text  from  which  the  sul>jert  is  to 


read  shall  be  taped  lo  the  inside  of  the  test 
chamber. 

(5)  Upon  entering  the  test  chamber,  the  lest 
subject  shall  be  given  a  6-inch  by  5-inrh 
piece  of  paper  towel,  or  other  porous, 
absorbent,  single-ply  material,  folded  in  half 
and  welted  with  0.75  cc  of  pure  I.^A.  The  test 
subject  shall  h.ing  the  w;  tcwnl  on  the  htn>k 
at  the  top  of  the  r:haiT;bcr. 

(r>)  Allow  two  minutes  for  the  lAA  test 
concentration  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  si:bject; 
to  explain  the  fit  test,  the  importance  of  his/ 
her  cooperation,  and  the  purpose  for  the  head 
exercises;  or  to  demonstrate  some  of  ihe 
exercises. 

(7)  If  al  any  time  during  the  test,  the  iubjett 
detects  the  banana  like  odor  of  L\A,  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  .nnd  leave  the  test  rrea  to 
avoiil  olfactory  f.itigue. 

(8)  If  the  test  has  failed,  Ihe  subjccl  shall 
iL-lurn  to  the  spIe<:iion  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  lost, 
select  and  put  o.i  another  respirator,  return 
lo  Ihe  test  chambt>rand  again  begin  the 
procedure  described  in  B.2.fb)  (1)  thrttiigh  (7J 
of  this  appendix.  The  process  continues  t;njil 
a  respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  lest  be  fuih-d,  the 
subject  %hM  wait  alwut  5  minutes  before 
relesting.  Odor  S'insitivity  will  usually  hav.? 
returned  by  this  time. 

(9)  When  a  respirator  is  found  that  passes 
Ihe  lest,  its  efficiency  shall  be  demonstnitud 
for  the  subject  by  having  the  subject  break  lli.j 
face  seal  .-ind  lake  a  breath  before  exiting  lht» 
rhamb(!r. 

(10)  When  the  test  subject  leaves  the 
f  hamtier,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  pervju 
conducting  the  test.  To  keep  the  lust  ansj 
from  becoming  contaminated,  the  used 
towels  shall  be  kopi  in  a  self  sealing  bag  so 
there  is  no  sign:fi(  .inl  lAA  concentration 
build-up  in  the  tost  chamber  dun ii;? 
subsetjucnt  tests. 

3.  Saccharin  Solution  Aetm^!  Piotocoi 

The  sai;ch;irin  solulio:)  in-rosol  QLFT 
protocol  Is  the  only  rum^mly  avaibbl"', 
validated  Itjst  protocol  for  use  with 
partii  iilate  dispos;iijle  dust  respirators  not 
equipped  with  high-efTirioncy  filters.  T'lC 
entire  srropiiiu^  und  testi?^  procedure  sh.ill 
be  explained  to  the  test  subject  prior  to  the 
coniiuri  of  thesr.n^ning  tc-n. 

(a)  Taste  threshoW  Rrretining. 

The  saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determi.ie  whether  the 
Individual  being  tested  rnn  detect  the  msjo  ol 
saccharin. 

(1)  During  thn«:hold  screening  as  well  as 
during  fit  testing,  subjects  shall  wear  an 
enclosure  about  the  head  and  shoulders  that 
is  approximately  12  inches  in  diameter  by  14- 
inches  tall  with  at  least  the  front  portion 
clear  and  that  allows  free  movements  of  the 
head  when  a  respirator  is  worn.  An  ent  !i»siji«.* 
substantially  similar  to  the  3M  hood 
as.sembly,  parts  t  FT  14  awl  «  FT  15 
<«mbiri(>d,  is  adequate. 

(2)The  test  enclosure  shall  have  a  'A-inrii 
hole  in  front  of  ihe  test  sub)erl*s  nose  and 
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mouth  area  to  accommodate  the  nebulizer- 
nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his/her  wide  open  mouth  with 
tongue  extended. 

(4)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  the  test  conductor 
shall  spray  the  Threshold  check  solution  into 
the  enclosure.  This  Nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  fit  test 
solution  nebulizer. 

(5)  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin  USP  in  1  cc 
of  warm  water.  It  can  be  prepared  by  putting 

1  cc  of  the  fit  test  solution  (see  (b)(5)  below) 
in  100  cc  of  distilled  water. 

(6)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  expand. 

(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

(fl)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  ta.';ted. 

(9)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again'asked  whether  the 
saccharin  is  tasted. 

(10)  The  test  conductor  will  take  note  of 
the  number  of  squeezes  required  to  solicit  a 
taste  response. 

(11)  If  the  saccharin  is  not  tasted  after  30 
squeezes  (step  10),  the  lest  subject  may  not 
perform  the  saccharin  fit  test. 

(12)  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  each  morning  and  afternoon  or  at  least 
every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure. 

(1)  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

[2]  The  fit  test  uses  the  same  enclosure 
described  in  (a)  above. 

(.1)  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  B.3.(n)  of  this  appendix.  The 
respirator  shall  be  properly  adjusted  and 
equipped  with  a  particulate  filter(s). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  is  used  to 
spray  the  fit  test  solution  into  the  enclosure. 
This  nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

(6)  As  before,  the  test  subject  shall  breathe 
through  the  wide  open  mouth  with  tongue 
extended. 

(7)  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 


the  same  number  of  squeezes  required  to 
elicit  a  taste  iesp>onse  in  the  screening  test. 

(8)  After  generating  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
exercises  in  section  VII.  A.  14  of  this 
appendix. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  number  of  squeezes  as  initially. 

(10)  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit 
test  the  taste  of  saccharin  is  detected. 

(11)  If  the  taste  of  saccharin  is  detected,  the 
fit  is  deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

4.  Irritant  Fume  Protocol 

(a)  The  respirator  to  be  tested  shall  be 
equipped  with  high-efficiency  particulate  air 
(HEPA)  filters. 

(b)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  familiar  with  its  characteristic  odor. 

(c)  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,.such  as 
the  MSA  part  No.  5645,  or  equivalent.  Attach 
one  end  of  the  smoke  tube  to  a  low  flow  air 
pump  set  to  deliver  200  milliliters  per 
minute. 

(d)  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  his/her  eyes  closed  while  the 
test  is  performed. 

(e)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke  tube 
towards  the  face  seal  area  of  the  test  subject. 
He/she  shall  begin  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

(0  The  exercises  identified  in  section  VII. 
A.  14  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  is  being  • 
challenged  by  the  smoke. 

(g)  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  shall  be  given 
a  sensitivity  check  of  the  smoke  from  the 
same  tube  once  the  respirator  has  been 
removed  to  determine  whether  he/she  reacts 
to  the  smoke.  Failure  to  evoke  a  response 
shall  void  the  fit  test. 

(h)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  the  test  agent. 

C.  Quantitative  Fit  Test  (QNFT)  Protocol. 

J.  General 

(a)  The  emplnyi^  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  quantitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  factors 
properly  and  assure  that  test  equipment  is  in 
proper  working  order. 

(c)  The  employer  shall  assure  that  QNFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  at  the  parameters  for  which 
it  was  designed. 

2.  Definitions 

(a)  Quantitative  fit  test.  The  test  is 
performed  in  a  test  chamber.  The  normal  air- 


purifying  element  of  the  respirator  is 
replaced  by  a  high-efficiency  particulate  air 
(HEPA)  filter  in  the  case  of  particulate  QNFT 
aerosols  or  a  sorbent  offering  contaminant 
penetration  protection  equivalent  to  high- 
efficiency  filters  where  the  QNFT  test  agent 
is  a  gas  or  vapor. 

(b)  Challenge  agent  means  the  aerosol,  gas 
or  vapor  introduced  into  a  test  chamber  so 
that  its  concentration  inside  and  outside  the 
respirator  may  be  measured. 

(c)  Test  subject  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

(d)  Normal  standing  position  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

(e)  Maximum  peak  penetration  method 
means  the  method  of  determining  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chart  recordings  of  the  test.  The 
highest  peak  penetration  for  a  given  exercise 
is  taken  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(f)  Average  peak  penetration  method  means 
the  method  of  determining  test  agent 
penetration  into  the  respirator  utilizing  a 
strip  chart  recorder,  integrator,  or  computer. 
The  agent  penetration  is  determined  by  an 
average  of  the  peak  heights  on  the  graph  or 
by  computer  integration  for  each  exercise 
except  the  grimace  exercise.  Integrators  or 
computers  which  calculate  the  actual  test 
agent  penetration  into  the  respirator  for  each 
exercise  will  also  be  considered  to  meet  the 
requirements  of  the  average  peak  penetration 
method. 

3.  Apparatus 

(a)  Instrumentation,  .\erosol  generation, 
dilution,  and  measurement  systems  using 
corn  oil  or  sodium  chloride  as  test  aerosols 
shall  be  used  for  quantitative  fit  testing 
except  as  provided  for  by  Section  I  of  this 
Appendix. 

(b)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  all  required  e.xercises  without 
disturbing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air.  yet  uniform  in 
concentration  throughout  the  chamber. 

(c)  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufacturer. 

(d)  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  miiy  be      .< 
made  of  the  test  showing  the  rise  and  full  of 
the  challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000.  Integrators  or  computers  which 
integrate  the  amount  of  test  agent  penetration 
leakage  into  the  respirator  for  each  exercise 
may  be  used  provided  a  record  of  the 
readings  is  made. 

(e)  The  combination  of  substitute  air- 
purif>'ing  elements,  challenge  agent  and 
challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  an  established 
exposure  limit  for  the  challenge  agent  at  any 
time  during  the  testing  process. 

(0  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
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that  no  leakage  occurs  around  the  port  (e.g. 
tvhere  the  respirator  is  probed),  a  free  air 
^  flow  is  allowed  into  the  sampling  line  at  all 
limes  and  so  that  there  is  no  interference 
with  the  fit  or  performance  of  the  respirator. 
I      (g)  The  test  chamber  and  test  set  up  shall 
permit  the  person  administering  the  test  to 
observe  the  test  subject  inside  the  chamber 
during  the  test. 

(h)  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  inside  the  test  chamber 
constant  to  within  a  10  percent  variation  for 
the  duration  of  the  test. 

(i)  The  time  lag  (inter\'al  between  an  event 
iind  the  recording  of  the  event  on  the  strip 
•:hart  or  computer  or  integrator)  shall  be  kept 
to  a  minimum.  There  shall  be  a  clear 
.issociation  between  the  occurrence  of  an 
'■vuni  inside  the  test  chamber  and  its  being 
recorded. 

(i)  The  sampling  line  tubing  for  the  test 
1  )i.3niber  atmosphere  and  for  the  respirator 
■-iinpling  port  shall  be  of  equal  diameter  and 
')f  the  same  material.  The  length  of  the  two 
liiii's  shall  be  equal. 

|k)  The  exhaust  flow  from  the  test  chamber 
-l.iill  pass  through  a  high-efficiencv  filter 
l)rfore  release. 

(I)  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

(m)  The  limitations  of  instnimeni  detection 
•^hall  be  taken  into  account  when 
ili'termining  the  fit  factor. 

(n)  Test  respirators  shall  l>e  maintained  in 
proper  working  order  and  inspected  for 
fleficiencies  such  as  cracks,  missing  valves 
•ind  gaskets,  etc. 

■}.  Procedural  llecjuiremenls 

I      (o)  When  performing  the  initial  positive  or 
ii^jative  pressure  test  the  sampling  line  shall 
,  bq  crimped  closed  in  order  to  avoid  air 
!  pijossure  leakage  during  either  of  these  tests, 
j      Kb)  An  abbreviated  screening  isoamyl 
a^Sate  lest  or  irritant  fume  test  may  be 
utilized  in  order  to  quickly  identify  poor 
filling  respirators  which  passed  this  positive 
iiild/or  negative  pressure  test  and  thus  reduce 
,  the  amount  of  QNI-T  time.  Wlion  performing 
ii  screening  isoamyl  acetate  le.sf.  combin.ition 
lii^h-effic.iency  organic  vapor  cartridges/ 
'  .niiisters  shall  be  used, 
i      jc)  A  reasonably  stable  thullcnge  .igent 
coticentration  shall  be  measured  in  the  ii'-i 
<  hpnilu-r  prior  to  testing.  For  canopy  or 
shoWi.T  (  urtain  type  of  test  units  the 
(li-termination  of  the  challenge  agent  stability 
iiiav  be  established  after  the  test  subject  has  " 
'■litDrod  the  test  environment. 
I      (d)  Immediately  after  the  subject  enters  the 
!i!sl  chamber,  the  challenge  agent 
concentration  inside  the  n;spirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
iloes  not  exceed  5  percent  for  a  half  mask  or 
1  1  percent  for  a  full  facepiece  respirator. 
I      (e)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actual  start  of  testing. 
(0  Respirator  restraining  straps  shall  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  without  assistance 
from  other  persons  to  give  a  reasonable 
comfortable  fit  typical  of  normal  use. 

(g)  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 


percent  for  half  masks  and  1  percent  for  full 
facepiece  respirators.  The  test  subject  shall  be 
refitted  and  retested.  If  two  of  the  three 
required  tests  are  terminated,  the  fit  shall  be 
deemed  inadequate. 

(h)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  are  required. 
The  results  of  each  of  the  three  independent 
fit  tests  must  exceed  the  minimum  fit  factor 
needed  for  the  class  of  respirator  (e.g.  quarter 
facepiece  respirator,  half  mask  respirator,  full 
facepiece  respirator)  as  specified  in 
paragraph  [{]  of  this  section. 

(i)  Calculation  of  fit  factors. 

(1)  The  fit  factor  shall  be  determined  for 
the  quantitative  fit  test  by  faking  the  ratio  of 
the  average  chamber  concentration  to  the 
loncentration  measured  inside  the  respirator 
for  each  test  exercise  except  the  grimace 
exercise. 

(2)  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamljer"- 
<  oncentration  at  the  beginning  and  of  the  end 
of  the  test. 

(3)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following  methods: 

(i)  Average  peak  concentration 
(ii)  Maximum  peak  concentration 
(iii)  Integration  by  calculation  of  the  area 
under  the  individual  peak  for  each  exercise 
except  the  grimace  exercise.  This  inc.luiles 
computerized  integration.    • 

(j)  Interpretation  of  lest  results.  The  iil 
factor  established  by  Ihequantitative  fit 
testing  shall  be  the  lowest  of  the  three  fit 
factor  values  calculated  from  the  three 
required  fit  tests. 

(k)  The  test  .subject  shall  not  be  permiiied 
to  wear  a  half  mask  or  quarter  fa<  t^piece 
respirator  unle.ss  a  minimum  lit  facior  of  KM) 
is  obtained,  or  a  full  facepiece  respinitor 
unless  a  mininnim  fit  fac  lor  of  500  is 
obtained. 

(I)  Filters  used  for  quantitative  lit  tesiir.g 
.shall  be  rt'placed  at  least  weekly  or  ulieniner 
increased  breathing  resistance  is 
encountered,  or  when  the  test  ag.-ni  i];,s 
altered  the  integrity  of  the  filier'^nedi.). 
Org.iiiic  vapor  cartridges/can isttjrs  sh.ili  bi; 
replaced  daily  (when  used)  or  sooner  if  th.^.-e 
is  any  indication  of  breakthrough  by  .i  'e--! 
agent. 


Apjiendix  B:  Recuinmended  Practiri'.s 
I.Viinmandalor}') 

I.  Facepiece  .Seal  Checks 

A.  Positive  Pressure  C/ir?i  A 
Close  off  the  exhalation  vjlve  a))d  vs'.,.,],; 

gently  into  the  facepiece.  The  face  fit  is 
considered  satisfactory  if  a  slight  positive 
pressure  can  be  built  up  inside  the  facepiece 
without  any  evidence  of  outward  leakage  of 
air  at  the  seal.  For  most  respirators  this 
method  of  leak  testing  requires  the  wearer  to 
first  remove  the  exhalation  valve  cover  before 
closing  off  the  exhalation  valve  and  then 
carefully  replacing  it  after  the  test. 

B.  Xrgative  Pressure  Check 

Close  off  the  inlet  opening  of  the  canister 
or  cartridge(s)  by  covering  with  the  palm  of 
the  hand(s)  or  by  replacing  the  filter  sealls), 
inhale  gently  so  that  the  facepiece  collapses 
slightly,  and  hold  the  breath  for  ten  seconds. 


If  the  facepiece  remains  in  its  slightly 
collapsed  condition  and  no  inward  leakage  of 
air  is  detected,  the  tightness  of  the  respirator 
is  considered  satisfactory. 

II.  Recommended  Procedures  for  Cleaning 
Respirators 

A.  Remove  filters,  cartridges,  or  evanisfer*;. 
Disassemble  facepieces  by  removing  si>e;ikini; 
diaphragms,  demand  and  pressure-demand 
valve  assemblies,  hoses,  or  any  components 
recommended  by  the  manufacturer.  Dist  ard 
or  repair  any  defective  parts. 

B.  Wash  components  in  50  "C  water  with 
a  mild  detergent  or  with  a  cleaner 
recommended  by  the  manufacturer.  A  stiff 
bristle  (not  wire)  brush  may  be  used  to 

■facilitate  the  removal  of  dirt. 

C.  Rinse  components  thoroughly  in  clean, 
warm  (.50  °C  maximum),  preferably  running 
water.  Drain. 

p.  When  the  cleaner  used  does  not  coni.iin 
a  disinfecting  agent,  respirator  components 
should  be  immersed  for  two  minutes  in  nuv 
of  the  following: 

1.  Hypochlorite  solution  (50  ppm  of 
chlorine)  made  by  adding  approximately  one 
milliliter  of  laundry  bleach  lo  one  liter  ol 
water  at  50  °C;  or. 

2.  Aqueous  solution  of  iodine  (50  ppm 
iodine)  made  by  adding  approximately  O.H 
milliliters  of  tincture  of  iodine  (6-8  grams 
ammonium  and/or  potassium  iodine  /  100  ( i 
of  45%ra!cohol)  to  one  liter  of  water  af  .50  'C: 
or, 

3.  Other  commercially  available  cleansers 
of  equivalent  disinfectant  quality  when  used 
as  directed,  unless  their  use  is  reconnneiiiJefi 
against  by  the  respirator  manufacturer. 

E.  Rinse  components  thoroughly  in  cle.iu. 
warm  (:".0  =C  maximum),  preferably  ruiir.::;.; 
water.  Drain.  The  importance  of  thoroi.gh 
rinsing  cannot  be  overemphasized. 
Detergents  or  disinfectants  that  dry  on 
facepieces  may  result  in  dermatitis.  Irr 
addition,  .some  disinfec  tanis  may  cause 
deterioration  of  rubber  or  corrosion  of  i;:.;.:, 
parts  if  not  completely  removed. 

I". Components  should  be  haiid-dned  wiHi 
a  clean  lint-free  cloth  or  air-dried. 

fl.  Reassemble  facepiece,  replacing  rii!v!>. 
cartridges,  and  canisters  where  noi  essary. 

H.  Test  the  re.spirator  to  ensure  that  all 
■  ompunenis  work  properly. 


Appendix  C:  .Medical  Evaluation  Prix.iMhin-s 
(N'unmandulon,-) 

Tliis  ajjpendix  conl.iins  rer.ojnmendi.'d 
elements  that  should  b«i  taken  into  aci  ouui 
during  the  performance  of  the  rccjuired 
medical  evaluation  for  respirator  use.  Tlnis^ 
elements  should  be  evaluated  in  taking  the 
medical  histon,-  and  performing  the  medic  jl 
examination.  However,  the  specific  nature  ol 
the  medical  evaluation  and  the  extent  of 
testing  performed  is  left  for  the  responsible 
physician  to  determine.  This  recommended 
list  of  elements  to  be  covered  is  not  mca:it 
lo  limit  the  physician  to  the  testing 
procedures  recommended,  since  the 
examining  physician  is  free  lo  perfomi 
additional  tests  if  necessary  lo  determine  an 
individual's  ability  to  wear  a  respirator.  This 
appendix  is  informational  and  is  not 
intended,  by  itself,  to  create  any  addition.il 
obligations  not  otherwise  imposed  or  to 
detract  from  any  existing  obligations. 
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(A)  The  medical  history-  should  include: 

(1)  Previously  diagnosed  diseases, 
particularly  stressing  known  cardiovascular 
or  respiratory  diseases: 

(2)  Problems  associated  with  breathing 
during  normal  work  activities: 

(3)  Past  problems  with  respirator  use; 

(4)  Past  and  current  usage  of  medication: 
(3)  Any  known  physical  conditions  which 

may  interfere  with  respirator  use: 

(6)  Previous  occupations:  and, 

(7)  Use  of  medications  whose  side  effects 
might  impact  upon  cardiopulmonary  Fitness. 

(B)  The  medical  examination  should 
assess: 

(1)  Hearing  ability  (should  be  sufficient  to 
assure  communication  and  response  to 
instructions  and  alarm  systems); 

(2)  Pulmonary  function  testing  including 
spirometry  for  FEVi  and  FVC*  (presence  and 
degree  of  restrictive  or  obstructive  disease  or 
perfusion  disorders); 

(3)  Cardiovascular  system  (evidence  of 
symptomatic  coronary  artery  disease, 
significant  arrhythmias;  occurrence  of 
frequent  premature  ventricular  contractions 
(PVC's)  with  elevated  pulse  rates  or 
uncontrolled  hypertension  symptoms; 

(4)  Endocrine  system  (conditions  which 
may  result  in  sudden  loss  of  consciousness 
or  response  capability): 

(5)  Neurological  system  (inability  to 
perform  coordinated  movements  and 
conditions  affecting  response  and  -» 
consciousness): 

(C)  Psychological  condition 
(claustrophobia:  severe  anxiety); 

(7)  Miscellaneous  conditions  specific  to  the 
work  situation  (skin  conditions  where 
occlusive  materials  may  result  in  symptoms 
or  aggravation  of  a  pre-existing  dermatitis); 
and. 

(8)  E.Kercise  stress  (for  those  employees 
who  use  a  self-contained  breathing  apparatus 
or  rebreather  type  respirator  under  strenuous 
work  conditions  or  in  emergencies, 
particularly  in  fire  and  rescue  operations). 

XV.  Proposed  Substance  Specific 
Standards  Revisions 

PART  1910— [AMENDED] 

Subpart  Z — [Amended] 

5.  The  authority  citation  for  Subpart 
Z  of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6.  and  8,  Occupational 
Safety  and  Health  Act,  29  U.S.C.  653,  655, 
657;  Secretary  of  Labor's  Orders  Nos.  12-71 
(36  FR  8754),  8-76  (41  FR  25059),  9-83  (48 
FR  35736).  or  1-90  (55  FR  9033),  as 
applicable,  and  29  CFR  Part  1911. 

All  of  subpart  Z  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act. 
29  use.  655(b),  except  those  substances 
listed  in  the  Final  Rule  Limits  column  of 
Table  Z-l-A.  which  have  identical  limits 


listed  in  the  Transitional  Limits  columns  of 
Table  Z-l-A,  Table  Z-2  or  Table  Z-3.  The 
latter  were  issued  under  section  6(a)  (29 
U.S.C  655(a)). 

Section  1910.1000.  the  Transitional  Limits 
columns  of  Table  Z-l-A,  Table  Z-2  and  Z- 
3  also  issued  under  5  U.S.C.  553.  Section 
1910.1000,  Tables  Z-l-A,  Z-2  and  Z-3  not 
issued  under  29  CFR  part  1911  except  for  the 
arsenic,  benzene,  cotton  dust  and 
formaldehyde  listings. 

Section  1910.1001  also  issued  under  Sec. 
107  of  Contract  Work  Hours  and  Safety 
Standards  Act.  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  Part  1911;  also  issued 
under  5  U.S.C  553. 

Section  1910.1003  through  1910.1018  also 
issued  under  29  U.S.C  653. 

Section  1910.1025  also  issued  under  29 
use  653  and  5  U.S.C  553. 

•Section  1910.1028  also  issued  under  29 
use  653. 

Section  1910.1043  also  issued  under  5 
use  551  et  seq. 

Section  1910.1045  and  1910.1047  also 
issued  under  29  U.S.C  653. 

Section  1910.1048  also  issued  under  29 
use  653. 

Section  1910.1051  also  issued  under  29 
use  653. 

Section  1910.1200,  1910.1499  and 
1910.1500  also  issued  under  5  U.S.C  553. 

6.  Section  1910.1001  is  amended  by 
revising  paragraphs  (g)(3)(i)  and  {g)(4)(ii) 
and  by  removing  and  reserving 
Appendix  C  as  follows: 

§  1910.1001    Asbestos. 

*  •        *        •        • 

(3)  Respirator  program. 

(i)  When  respiratory  protection  is 
required,  the  employer  shall  institute  a 
respirator  program  in  accordance  with 
§  1910.134  (b).  (c),  (d).  (0.  (g),  (h).  (i).  (j), 
(k),and(l). 

•  •        •        •        • 
(4).   .   . 

(ii)  For  each  employee  wearing 
negative  pressure  respirators  or  tight 
fitting  positive  pressure  respirators, 
employers  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  least 
every  six  months  thereafter.  The 
qualitative  fit  tests  may  be  used  only  for 
testing  the  fit  of  half  mask  respirators 
where  they  are  permitted  to  be  worn, 
and  shall  be  conducted  in  accordance 
with  Appendix  A  of  §  1910.134.  The 
tests  shall  be  used  to  select  facepieces 
that  provide  the  required  protection  as 
prescribed  in  Table  I  of  this  section. 


7.  Sections  1910.1003. 1910.1004.  and 
1910.1006  through  1910.1016  are 
amended  by  adding  a  new  paragraph 
(d)(1)  to  each  section  to  read  as  follows- 

§1910.1003    4-Nitrobiphenyl. 

§1910.1004    alpha-Napbthylamine. 

§1910.1006    Methyl  chloromethyl  ethe'. 

§  1910.1007    3,3^ichlorobenzidlne  (and  its 
salts). 

§1910.1008  bis-Chloromethyl  ether 

§1910.1009  beta-Naphthylamine. 

§1910.1010  Benzidine. 

§  1910.101 1  4-Aminodiphenyl. 

§  1910.1012  Ethylenetmine. 

§1910.1013  beta-Propiolactone. 

§1910.1014  2-Acetylaminofluorene. 

§1910.1015  4-Dimethylaminoazobenzone. 

§  1910.1016    N-Nitrosodimethylamine. 

♦  *         •         •         » 

(d)(1)  Respirator  program.  When 
respiratory  protection  is  used  pursuant 
to  this  section,  employers  shall  institute 
a  respiratory  protection  program  in 
accordance  with  §  1910.134  (b).  (c).  (d), 
(n.(g),(h).(i).(i).(k),and(l). 

*  •        •        •        • 

8.  Section  1910.1017  is  amended  by 
revising  paragraphs-(g){3)  and  (g)(4)  to 
read  as  follows: 

§  1910.1017    Vinyl  chloride. 

•  «         •         •         « 

(g)  *  •  * 

(3)  A  respiratory  protection  program 
meeting  the  requirements  of  §  1910.134 
(b),  (c).  (d).  (0.  (g).  (h).  (i).  (j).  (k).  and 
(1)  shall  be  estabished  and  maintained. 

(4)  The  employer  shall  make  types  of 
respirators  available  for  selection  and 
shall  assure  that  employees  use 
respirators  in  accordance  with  the 
assigned  protection  factor  tables  in  the 
NIOSH  Respirator  Decision  Logic 
published  in  May  1987.  This  is  available 
from  the  NIOSH  Publication 
Dissemination  Office.  DHHS  (NIOSH) 
Publication  No.  87-108,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226  or 
from  the  OSHA  Docket  Office.  Exhibit 
No.  38-20.  Room  N2439.  200 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210.  The  table  that 
follows  shows  the  NIOSH  RDL  values. 


•  In  interprefing  spirometr>-.  if  the  FVC  is  less 
Ih.m  80  percent  or  the  FEVi  is  less  than  70  percent. 


restriction  from  respirator  use  should  be 
considered. 
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Atmospheric  concentration  of 
vinyl  chloride 


Not  in  excess  of  10  ppm  (lOx  PEL) 


N  ( t  in  excess  of  25  ppm  (25x  PEL) 


Nfat  in  excess  of  50  ppm  (50x  PEL) 


Required  respirator 


Not  in  excess  of  1000  ppm  (lOOOx  PEL) 
Not  in  excess  of  2000  ppm  (2000x  PEL) 
No!  in  excess  of  10.000  ppm  (lO.OOOx 
PEL). 


(B)  Type  C  supplied  air  respirator,  demand  type,  with  half  facepiece-  or 

inoo  f®"^''^^'  cartridge  respirator  with  an  organic  vapor  cartridge  which  provides  a  sen/.ce  life  o1 
at  least  1  hour  for  concentrations  of  vinyl  chloride  up  to  1 0  ppm  i^      "«=>  «*  service  i.ie  oi 

'^L^  ^hT'®"^  air-purifying  respirator  with  hood,  helmet,  full  or  half  facepiece.  and  a  canister  wh.ch 
mK  Icf^^l  "'\°'  f  "^''  ^  ^°"''  ""  concentrations  of  vinyl  chloride  up  to  25  fjm  o 

*  L^^!  ?^  .   ■  V  °'^^^  "~""'®'^  •'^"'"'^^  ^^'"^^  P^°^*des  a  service  life  of  at  leasM  iwurs  for 
concentrations  of  vinyl  chloride  up  to  25  ppm;  or 

(C)  Type  C  supplied  air  respirator,  continuous  flow  type,  with  hood  or  helmet 

^  LnSSrsSy;''or'"''''''  '"  "''"'''''•  ''"'""  •y^'  "'*'  '""  '^^^P'^^«-  '-^  -'••'-'V  self- 
(B)  Open-circuit  self-contained  breathing  apparatus  with  full  facepiece.  in  demand  mode-  or 
C)  Type  C  supplied  air  respirator,  demand  type,  with  full  facepiece-  or  '   • 

A*  T  '^  5  supplied  air  respirator,  continuous  flow  type,  with  half  or  full  facepiece 
A  V^  9.  ^"PP''®^  3"'  respirator,  pressure  demand  type,  with  half  facepiece 
A   ]y^S^  supplied  air  respirator,  pressure  demand  type,  with  full  facepiece 

^  L^TeSSn'lSaJs'Sror''  '"""'"'  '""""  '^™"'  ''''•  "''  '""  '^^^"'^'^^  ^"^  -'"'- 
(B)  Open-circuit,  self-contained  breathing  apparatus,  pressure  demand  type,  with  full  facepiece. 


9.  Section  1910.1018  is  amended  by 
revising  paragraphs  (h)(2)(i),  Table  I  and 
Table  II.  (h)(2)(iii),  (h)(3)(ii).  (h)(3)(iii). 
and  (h)(4)(i)  as  follows: 

§1910.1018    Inorganic  arsenic. 

(h)  *  *  * 

(2)  Respirator  sehction.  (i)  Where 
respirators  are  required  under  this 
section  the  employer  shall  select, 

Table  I.— Respiratory  Protection 


provide  at  no  cost  to  the  employee  and 
assure  the  use  of  the  appropriate 
respirator  or  combination  of  respirators 
in  accordance  with  the  assigned 
protection  factor  tables  in  the  NIOSH 
Respirator  Decision  Logic  published  in 
May  1987.  This  is  available  from  the 
NIOSH  Publication  Dissemination 
Office.  DHHS  (NIOSH)  Publication  No. 
87-108,  4676  Columbia  Parkway. 
Cincinnati.  Ohio  45226  or  from  the 

FOR  Inorganic  Arsenic  Particulate 
Vapor  Pressure 


OSHA  Docket  Office.  Exhibit  No.  38-20. 
Room  N2439,  200  Constitution  Avenue. 
N.W.,  Washington.  DC.  20210.  Table  I 
of  this  section  for  inorganic  arsenic 
compounds  without  significant  vapor 
pressure,  or  Table  II  of  this  section  for 
inorganic  arsenic  compounds  which 
have  significant  vapor  pressure  show 
the  NIOSH  RDL  assigned  protection 
factor  values. 

(ii)  *   *   * 

EXCEPT  FOR  Those  With  Significant 


Concentration  of  inorganic  arsenic 
(as  AS)  or  condition  of  use 


Not  greater  than  100  pg/ma  (lOx  PEL) 
Not  greater  than  250  fig/m^  (25x  PEL) 

Not  greater  than  500  jig/m3  (50x  PEL) 


Not  greater  than  10.000  pg/m^  (lOOOx 

PEL). 
Not  greater  than  20,000  ng/m3  (2000x 

PEL). 
Not     greater     than      100,000      pg/m3 

(lO.OOOx  PEL). 


Required  respirator 


(A)  Half  mask  air-purifying  respirator,  equipped  with  high  efficiency  filters;  or '  s 

(B)  Any  half  mask  supplied  air  respirator. 

(A)  Powered  air-purifying  respirator,  loose  fitting  hood  or  helmet,  equipped  with  high  efficiency  filters; 

(B)  Hood  or  helmet  supplied  air  respirator,  operated  in  continuous  flow  mode. 
(A)  Full  facepiece  air-purifying  respirator  equipped  with  high  efficiency  filters-  or 

<^J.^°^^^^J^^^  3ir-purifying  respirator  with  tight  fitting  half  or  full  facepiece.'  equipped  wuh  high  efli- 

(C)  Full  facepiece  supplied  air  respirator,  operated  in  demand  mode;  or 

(D)  Self-contained  breathing  apparatus,  operated  in  demand  mode.  ' 

(A)  Half  facepiece  supplied  air  respirator,  operated  in  pressure  demand  mode. 

(A)  Full  facepiece  supplied  air  respirator,  operated  in  pressure  demand  mode. 

(A)  Combination  full  facepiece  pressure  demand  supplied  air  respirator  with  auxiliary  self-contained 
3ir  supply,  or 

(B)  Full  facepiece  self-contained  breathing  apparatus,  operated  in  pressure  demand  mode. 


'High  efficiency  filter-99.97%  efficiency  against  0.3  micrometer  monodisperse  diethylhexyl  phthalate  (DOP)  oarticles 
^This  category  does  not  include  disposable  respirators,  use  of  which  is  not  permitted  under  ttus  standard 

TABLE  II.-RESPIRATORY  PROTECTION  FOR  INORGANIC  ARSENICALS  (SUCH  AS  ARSENIC  TRICHLORIDE 2  AND  ARSENIC 

Jl .  PHOSPHIDE)  With  Significant  Vapor  Pressure 


Concentration  of  inorganic  arsenic 
(as  AS)  or  condition  of  use 


Not  greater  than  100  jig/m'  (lOx  PEL) 


Required  respirator 


(A)  Half  mask  2  ^  air-purifying  respirator  equipped  with  high  efficiency  filter'  and  acid  aas  cartridQe 

(B)  Any  half  mask  2  3  supplied  air  respirator.  " 
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Concentration  of  Inorgaaic  arsenic 
(as  AS)  or  condition  of  use 


Not  greater  than  250  ng'm'  {25x  PEL) 


Not  greater  than  500  ng/m'  (50x  PEL) 


Not  greater  than  10.000  ng/m'  (lOOOx 

PEL). 
Not  greater  than  20.000  ng/m^  {2000x 

PEL). 
Not  greater  than  100.000  jig/m'  (lO.OOOx 

PEL). 


Required  respirator 


(A)  Powered  air-purifying  respirator,  with  loose  fitting  hood  or  helmet,  equipped  with  high  efficiency  fil- 
ters and  acid  gas  cartridge;  or 

(B)  Hood  or  helmet  supplied  air  respirator,  operated  in  continuo'js  flow  mode. 

(A)  Full  facepiece  front  or  t)ack  mounted  gas  mask  equipped  with  high  efficiency  filters  and  acid  gas 
canister;  or 

(B)  Powered  air-purifying  respirator  with  tight  fitting  half  or  full  facepiece.^  equipped  with  high  effi- 
ciency filters  and  acid  gas  canister;  or 

(C)  Full  facepiece  supplied  air  respirator,  operated  in  demand  mode;  or 

(D)  Full  facepiece  self  contained  breathing  apparatus,  operated  in  demand  mode 
(A)  Half  facepiece  supplied  air  respirator,  operated  in  pressure  demand  mode. 

(A)  Full  facepiece  supplied  air  respirator,  operated  in  pressure  demand  mode. 

(A)  Combination  full  facepiece  pressure  demand  supplied  air  respirator  with  auxiliary  self-contained 
air  supply;  or 

(B)  Full  facepiece  self  contained  breathing  apparatus,  operated  in  pressure  demand  mode. 


'  High  efficiency  filter— 99.97%  efficiency  against  0.3  micrometer  monodisperse  diethyl-hexyl  phthalale  (OOP)  particles. 
2 Half  mask  respirators  shall  not  be  used  for  protection  against  arsenic  trichloride,  as  it  is  rapidly  absorbed  through  the  skin. 
3This  category  does  not  include  disposable  respirators,  use  of  which  is  not  permitted  under  this  standard. 


(iii)  The  employer  shall  select 
respirators  from  among  those  approved 
by  NIOSH. 

(3)«   •   • 

(ii)  The  employer  shall  perform 
qualitative  fit  tests  at  the  time  of  initial 
fitting  and  at  least  semiannually  ' 
thereafter  for  each  employee  wearing 
respirators,  where  quantitative  fit  tests 
arc  not  required.  The  protocols  for 
qualitative  fit  testing  set  out  in 
Appendi.x  A  to  §  1910.134  shall  he 
followed  in  administering  qualitative  fit 
tests  pursuant  to  Uiis  section. 

(iii)  Employers  with  more  than  20 
nmployecs  wearing  respirators  shall 
perform  a  quantitative  face  fit  test  at  the 
time  of  initial  fitting  and  at  least 
semiannually  thereafter  for  each 
employee  wearing  negative  pressure 
respirators.  The  test  shall  be  used  to 
-seU.'ct  faccpicces  that  provide  the 


required  protection  as  prescribed  in 
Table  I  or  II.  The  protocols  for 
quantitative  fit  testing  set  out  in 
Appendi.x  A  to  §  1910.134  shall  be 
followed  in  administering  quantitative 
fit  tests  pursuant  to  this  section. 
***** 

(4)  Hespirator  prograiiL  (i)  The 
employer  shall  institute  a  respiratory 
protection  program  in  accordance  with 
§  1910.134  (b).  (c).  (d),  (0.  (g).  (h).  (i).  (i). 
(k).  and  (1). 
***** 

10.  Section  1910. 1025  is  amended  by 
revising  para^rap/is  (f}(2)(i)  and  Table 
II.  (f)(2l(iii).  Ip(3l(ii)  and  (f)(4)(i)  and  the 
fourth  paragraph  of  section  IV  of 
Appendix  B  and  removing  Appendix  D 
as  follows: 

§1910.1025    Lead. 


(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 
section  the  employer  shall  make  types 
of  respirators  available  for  selection  and 
shall  assure  that  employees  use 
respirators  in  accordance  with  the 
assigned  protection  factor  tables  in  the 
NIOSH  Respirator  Decision  Logic 
published  in  May  1987.  This  is  available 
from  the  NIOSH  Publication 
Dissemination  Office.  DHHS  (NIOSH) 
Publication  No.  87-108.  4G76  Columbia 
Parkwav.  Cincinnati.  Ohio  4522G  or 
from  the  OSIIA  Docket  Office.  Exhibit 
No.  38-20.  room  N2439.  200 
Constitution  .Avenue,  N.W.. 
Washington.  D.C.  20210.  Table  II  of  this 
section  shows  the  NIOSH  RDL  values. 


Table  II.— Respiratory  Protection  for  Lead  Aerosols 


Airborne  concentration  of  lead  or 
condition  of  use 


Not  in  excess  of  0.5   mg'm^   (lOx 
PEL). 

Not  in  excess  of  1.25  mg/m^  (25x 
PEL). 

Not  in  excess  of  2.5   mg'm^  (50x 
PEL). 


Not  in  excess  of  50  mg'm^  (lOOOx 

PEL). 
Not  in  excess  of  100  mg'm'  (2000x 

PEL). 
Note    in    excess    of    500    mg/m^ 

(lO.OOOx  PEL). 


Required  respiratory- ' 


(A)  Half  mask  air-purifying  respirator  equipped  with  high  efficiency  filters -^^.  or 

(B)  Half  mask  supplied  air  respirator  operated  in  demand  (negative  pressure)  mode. 

(A)  Powered  air-purifying  respirator  with  loose  fitting  hood  or  helmet,  equipped  with  high  efficiency  fit- 
ters; ^  or 

(B)  Hood  or  helmet  supplied  air  respirator,  operated  in  continuous  flow  mode. 

(A)  Full  facepiece  air-purifying  respirator  equipped  with  high  efficiency  filters;  ^  or 

(B)  Powered  air-purifying  respirator  with  tight  fitting  half  mask  or  full  facepiece  equipped  v;ith  high  effi- 
ciency filters;  ^  or 

(C)  Half  mask  or  full  facepiece  supplied  air  respirator,  operated  in  demand  mode;  or 

(D)  Full  facepiece  self-contained  breathing  apparatus,  operated  in  demand  mode. 
(A)  Half  mask  supplied  air  respirator,  operated  in  pressure  demand  mode.  ^ 

(A)  Full  facepiece  supplied  air  respirator,  operated  in  pressure  demand  rrxxJe. 

(A)  Combination  full  facepiece  pressure  demand  supplied  air  respirator  with  auxiliary  self-contained  air 
supply;  or 


Table  H.— Respiratory  Protection  for  Lead  Aerosols— Continoed 


Airborne  concentration  of  lead  or 
condition  (rf  use 


Required  Inspiratory " 


(B)  FuB  taeepteoe  setf-cootalned  breasting  appata»is.  operated  in  pressure  demand  mode. 


» R<»pirators  specified  for  h»gh  concentrations  can  be  used  at  lower  concentrations  of  lead 
'Fi^  facepiece  is  required  il  the  lead  aerosols  cause  eye  or  skin  irritation  at  the  use  concentrations. 
A  high  effciefxy  partcutate  fcter  means  99.97  percent  elfciency  againsS  0.3  micron  sue  partsctes 


iii)  The  employer  shall  select 
respirators  firom  ajmong  those  approved 
foj  protection  against  lead  dust,  fume, 
anil  mist  by  MOSII. 

(3)«   •  •    . 

(ii)  Employers  shall  perform  either 
(luiuititative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  least 
every  six  months  thereafter  for  each 
employee  wearing  negative  pressure 
respirators.  The  qualitative  fit  tests  nwy 
Im>  used  only  for  testing  the  fit  of  half 
mask  respirators  where  they  are 
pr^rmitted  to  be  worn.  Quantitative  and 
qualitative  fit  tests  shall  be  conducied  in 
at conlance  with  Appendix  A  of 
t;  1910.134.  The  tests  shall  be  used  to 
scJKi  facepieces  that  provide  the 
rpquired  protection  as  prescribod  in 
T.ibk!  II  of  this  section. 
•        *        •        •        » 

(4)»    -    * 

(i)  The  employer  shall  institute  a 
n  •  jiiratory  protection  pr«)gram  in 


accordance  with  29  CFR  1910.134  (b), 
(c).  Id),  (f),  tg).  (h).  (i).  (j).  (k).  and  (1). 

*        *        *        *        • 

Appendix  B  to  Section  1910.1025 — 
Employee  Standard  Summary 


IV.  Respiratorv  Protection — Paracraph 
(F)  ■ 


Your  employer  must  assure  that  your 
respirator  facepiece  fits  properly.  Proper 
fit  of  a  respirator  is  critical.  Obtaining  a 
proper  fit  on  each  employee  may  require 
your  employer  to  make  available  two  or 
three  different  mask  types.  In  order  to 
assure  that  your  respirator  fits  properly 
and  that  iacepiece  leakage  is  minimiz^. 
your  employer  must  give  you  either  a 
qiialitative  or  quantitative  fit  test  in 
accordance  with  Appendix  A  of  29  CFR 
1910.134. 


11.  Section  1910.1029  is  amended  by 
revising  paragraphs  (g){2)(i)  and  Table  I. 
(g)l2)(iii)  and  (g)l3)  to  read  as  follows: 

§  1 9 1 0.1 029    Coke  oven  emissions. 


(2)  Seiectioii.  {%]  Where  respiratc^  are 
required  under  this  section,  the 

employer  shall  make  types  of  respirators 
available  for  selection  and  shall  assure 
that  employees  use  respirators  in 
accordance  with  the  assigned  protectioti 
factor  tables  in  llie  NIOSH  Respirator 
Decision  Logic  published  in  May  1<137. 
This  is  available  from  the  NIOSH 
Publication  Dissemination  Office,  DHHS 
(NIOSHj  Publication  No.  87-108.  4fj7G 
Columbia  Parkway,  Cincinnati.  Oliio 
45226  or  from  tlie  OSHA  Docket  Ofri.>., 
Exhibit  No.  38-20,  Room  N2439.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Table  I  of  this  se<nion  sliows 
the  NIOSH  RDL  values. 


Table  L— RESWflATOfrf  Protection  for  Coke  Oven  Ei^ossions 


Airtome  concentration  of  coke  oven 
emissions 


(a)  not  in  excess  of  1500  ug/m^  (lOx 
PEL). 


(b)  1 3t  in  excess  tA  37S0  ijgj'm '"  t2Lx 
•     PEL). 

(c)  1  )t  in  excess  ol  7500  \tg^^  (sOx 
PEL). 


Reqwred  respirator 


(d) 


t»ot   in   excess   of    150   mg/m' 


(liOOOx  PEL). 


(e) 


(1)  Any  particulate  fitter  respirator  for  dust  and  mist  except  single-ose  respirator; 

Of 

(2)  Any  particulate  fitter  respirator  or  combinaiion  chemical  cartrwJpe  dm  particalaie  tiltei  reawaioi  toi 
coke  oven  emissions;  or 

(3)  Half  mask  supplied  air  respirator,  operated  rn  demand  mode,  or 

(4)  Any  respirator  listed  in  paragraph  (g)(2)(i)(b)  through  (0  ol  this  section. 

(1)  Powered  air-purifying  respirator  with  loose  fitting  tiood  or  helmet  equipped  with  high  elficiency  filters, 
or 

{2)  Hood  Of  behnet  supplied  air  fesp:rator,  operated  in  continuous  flow  mode. 

(1)  Full  facepiece  ali-purt^ying  respirator  equipped  with  high  efficiency  particulate  filters  or  combifiatwn 

chemical  cartridge  and  high  effcciency  particulate  fitter  tor  coke  oven  emissions;  or 
i2)  Powered  air-por*(ving  respirator  with  ligW  fitting  half  mask  or  tuJI  lacfpiece  'equipped  witti  twgh  oHi- 

ciency  particulate  filters  or  combination  chemical  cartrklge  and  tiioh  c«icier»cy  particulate  U»er  lor  cxke 

oven  emissions;  or 

(3)  Fv«  Iacepiece  stw*ed  a*  respirator,  operated  in  denamJ  mode,  or 

(4)  Full  facepiece  supplied  air  respirator,  operated  in  continuous  flow  mode 

(5)  Setf-confained  breathing  apparatus  with  full  facepiece,  operated  « <temw«j  n>o<Je. 
(1)  Han  ma*  supfrfied  air  respirator,  operated  in  pressure  demand  mode. 


/JI?'   '"excess  of  300  mg/raa    (Ji  Full  iacepiece  supplied  air  lespic^,  operated  in  p»essi»e<temand  mode. 
(2uuOx  PEL).  ^ 

(f)  not  in  excess  of  1500  mg/m^  |  (1)  Combination  full  facepiece  pressure  demand  supplied  air  »espir;ifor  with  auxiliary  self-coMlairted  .-iit 

supply;  or 
(2)  Full  facepiece  self-contained  txeathing  apparatus,  operated  in  pressure  demand  mode. 


(lO.OOOx  PEL). 


(iii*    •   • 


(iii)  The  employer  shall  iwlert 

respirators  inm\  among  those  approved 


for  protection  at:.a!nst  roke  ovm 
emissions  by  NiOSH. 
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(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 
program  in  accordance  with  §  1910.134 
(b).  (c).  (d).  {fl.  (g).  (h).  (i),  (j).  (k).  and 

(1). 

***** 

12.  Section  1910.1043  is  amended  by 
revising  paragraphs  (f)(2)(i).  deleting 
Table  I,  revising  (f)(2)(ii).  (f)(2)(iii)  and 
(f)(3),  and  adding  a  new  Appendix  F  to 
read  as  follows: 


§  1910.1043    Conon  dust 

***** 

(f>*   *   * 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 
section,  the  employer  shall  make  types 
of  respirators  available  for  selection  and 


shall  assure  that  employees  use 
respirators  in  accordance  with  the 
assigned  protection  factor  tables  in  the 
NIOSH  Respirator  Decision  Logic 
published  in  May  1987.  This  is  available 
from  the  NIOSH  Publication 
Dissemination  Office,  DHHS  (NIOSH) 
Publication  No.  87-108,  4G76  Columbia 
Parkway,  Cincinnati,  Ohio  45226  or 
from  the  OSHA  Docket  Office,  Exhibit 
No.  38-20,  Room  N2439,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Table  1  of 
Appendix  F  of  this  section  shows  the 
NIOSH  RDL  values. 

(ii)  The  employer  shall  select 
respirators  from  those  tested  and 
certified  for  protection  against  dust  by 
NIOSH. 


(iii)  Whenever  negative  pressure  air- 
pUrifying  respirators  are  required  by  this 
section,  the  employer  shall,  upon  the 
request  of  the  employee,  provide  the 
appropriate  powered  air-purifying 
respirator  with  a  high  efficiency 
particulate  filter  selected  pursuant  to 
Table  1  of  this  section  in  liou  of  the 
negative  pressure  air-purifying 
respirator  specified  in  Table  1  of  this 
section. 
***** 

(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 
program  in  accordance  with  §  1910.134 
(b).  (c).  (d),  (n.  (g).  (h),  (i).  (j),  (k),  and 
(I). 


Appendix  F — Respirator  Selection 


Table  I.— Respiratory  Protection  for  Cotton  Dust 


Airtxjme  concentration  of  cotton  dust 

Required  respirator 

Not  greater  than: 

(a)  5  times  ttie  PEL 

Single  use  or  quarter  mask  respirator. 

Half  mask  or  full  facepiece  air-purifying  respirator  equipped  with  any  type  of  paniculate  filter. 

Half  mask  supplied-air  respirator  operated  in  a  demand  (negative  pressure)  mode. 

Hood  or  helmet  powered  air-purifying  respirator  equipped  with  any  type  particulate  filter. 

Supplied-air  respirator  equipped  with  a  hood  or  helmet  and  operated  in  a  continuous  flow  mode. 

Full  facepiece  air-purifying  respirator  equipped  with  a  high  efficiency  filter. 

Powered  air-purifying  respirator  equipped  with  a  tight-fitting  facepiece  and  a  high  efficiency  filter. 

Full  facepiece  supplied-air  respirator  operated  in  a  demand  mode. 

Supplied-air  respirator  with  tight-fitting  facepiece  operated  in  a  continuous  flow  mode. 

Full  facepiece  self-contained  respirator  operated  in  a  demand  mode. 

Half  mask  supplied-air  respirator  operated  in  a  pressure  demand  or  other  positive  pressure  mode. 

Full  facepiece  supplied-air  respirator  operated  in  a  pressure  demand  or  other  positive  pressure  mode. 

Full  facepiece  self-contained  respirator  operated  in  a  pressure  demand  or  other  positive  pressure  mode. 

Full  facepiece  supplied-air  respirator  operated  in  a  pressure  demand  or  other  positive  pressure  mode  in 

combination  with  an  auxiliary  self-contained  breathing  apparatus  operated  in  a  pressure  demand  or 

other  positive  pressure  mode. 

(b)  10  times  ttie  PEL 

(c)  25  times  the  PEL  

(d)  50  times  the  PEL 

(e)  1,000  times  the  PEL 

(f)  2,000  times  the  PEL 

(g)  10.000  times  the  PEL 

13.  Section  1910.1044  is  amended  by- 
revising  paragraphs  (h)(2)(i),  (h)(2)(ii) 
and  Table  1,  and  (h)(3](i)  to  read  as 
follows: 

§  1910.1044    1,2-dibromo-3-chloropropane. 

***** 

(h)  *   *   * 

(2)  Respirator  selection  (i)  Where 
respirators  are  required  under  this 


section,  the  employer  shall  select, 
provide  at  no  cost  to  the  employee,  and 
assure  that  the  employee  uses  the 
appropriate  respirator  in  accordance 
with  the  assigned  protection  factor 
tables  in  the  NIOSH  Respirator  Decision 
Logic  published  in  May  1987.  This  is 
available  from  the  NIOSH  Publication 
Dissemination  Office.  DHHS  (NIOSH) 


Publication  No.  87-108,  4676  Columbia 
Parkwav.  Cincinnati,  Ohio  45226  or 
from  the  OSHA  Docket  Office.  Exhibit 
No.  38-20,  Room  N2439,  200 
Constitution  Avenue,  N.W.. 
Washington.  D.C.  20210.  Table  1  shows 
the  NIOSH  RDL  values. 
.  (ii)  The  employer  shall  select 
respirators  from  among  those  appro\e(l 
bv  NIOSH. 


TABLE  1  .—Respiratory  Protection  for  DBCP 


Airtx)rne  concentration  of  DBCP  or 
condition  of  use 


(a)  -Less  than  or  equal  to  10  ppb 
(lOx  PEL). 

(b)  Less  than  or  equal  to  25  ppb 
(25x  PEL). 

(c)  Less  than  or  equal  to  50  ppb 
(50x  PEL). 


(d)  Less  than  or  equal  to  1000  ppb 
(lOOOx  PEL). 

(e)  Less  than  or  equal  to  2000  ppb 
(2000X  PEL). 


Respirator  type 


(1)  Half  mask  supplied-air  respirator  operated  in  demand  mode;  or 

(2)  Half  mask  self-contained  tJreathing  apparatus  operated  in  demand  mode. 
(1)  Hood  or  helmet  supplied-air  respirator  operated  in  continuous  flow  mode. 

(1)  Full  facepiece  supplied-air  respirator  operated  in  demand  mode;  or 

(2)  Full  facepiece  self-contained  breathing  apparatus  operated  in  demand  nrxxJe;  or 

(3)  Half  mask  of  full  facepiece  supplied  air-respirator  operated  in  continuous  flow  mode. 

(1)  Half  mask  supplied  air-respirator  operated  in  pressure  demand  or  other  positive  pressure  mode. 

(1)  Full  facepiece  supplied  air-respirator  operated  in  pressure  demand  or  other  positive  pressure  mode. 
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TABLE  1.— RESPIRATORY  PROTECTION  FOR  08CP— Continued 


Airtx3rne  concentration  of  DBCP  or 
condition  of  use 


(0  Less  than  or  equal  to  10,000  ppb 
,(10,000x  PEL). 


0 


Firefighting  


Respirator  type 


(1)  Combination  full  facepiece  pressure  demand  supplied  ak-respirator  with  auxiliary  seM-conlaiiied  air 
supply. 

t2)  Fi^  facepiece  -self^wTiained  breathing  apparatus  operated  in  pressure  demand  or  other  positive  Drc^- 
sure  mode.  " 

( J )  f  uB  facepiece  s©.'J<-or«air«d  tjrealhjng  apparatus  operated  m  pressu:^  <iemand  or  oSher  DosiJtve  tires- 
sure  mode. 


[3)  Respirator  program,  [i]  The 
rployer  shall  institute  a  respiratory 
piutoc;tion  prograra  in  accordance  with 
S  1910.134  Oil  (c).  (d),  (n,  (s).  (h).  (i).  (j), 
(k).  .md  (I). 
<         *         •         •         * 

1 4.  Section  1910.1045  is  onwnded  by 
r-  using  paragraphs  (h)(2)li)  and  Table 
1,  (hl(2)(ii),  (h)(3)(i}  and  (h)(3Hiii)  to 
rfviJ  as  follows: 


§1910.1045    AcrytoRttrile. 

•         »         ♦         »         » 

(h)*  *  • 

(2)  Respirator  seJettion.  (a J  Where 
respiratory  protection  is  required  under 
Jhis  section,  the  en»plo\'fir  shall  selrjct, 
provide  at  no  cost  to  the  cmpjoyoe,  and 
assure  that  the  employee  uses  the 
appropriate  respirator  ia  accordance 
with  the  assigned  protection  factor 
tables  in  the  NIOSH  Respirator  Dt^ision 


Logic  published  in  May  1987.  This  is 
available  from  the  NIOSH  Publication 
Dissemination  Office,  DHHS  (NIOSHJ 
Publicalion  No.  87-108. 4676  Columiii;! 
Parkway,  Cincinn;iti.  Ohio  45226  <ir 
from  the  OSHA  Docket  Office,  Kxhibil 
No.  38-20.  Room  N2439,  200 
Constitution  Avenue.  N.W., 
Washington,  D.C  20210.  Tahfc  1  sh.w.-, 
the  NIOSH  KDL  values. 


Table  I.— Respiratory  Protection  for  Acrylonitrile  (AN) 


Concentralion  of  AN  or  condition  ol 
use 


(a)  Less  than  or  equal  to  20  ppm 
(lOx  PEL). 

(b)  Less  than  or  equal  to  50  ppm 
{25x  PEL). 

(cj  Less  than  or  equal  to  100  ppm  or 
Biaxjmum  use  concentration 
(MUC)  of  cartridges  or  canisters, 
wl-.ichever  is  lower  (50x  PEL). 


(d)  Less  than  or  equal  1o  2000  ppm 

I  lOOOx  PEL). 
(€ )  Less  than  or  equal  to  4000  ppm 

<?000xPEL). 
<f   Less  than  or  equal  to  20,000  ppm 

( 10,000x  PEL). 


Respirator  type 


(gp  Firefighting 
M  Escape  


(1)  Chemicat  cartridge  respirator  wftti  organic  vapor  carlridge(s)  and  tiatf  mask  laceptece;  or 

(2)  Supplied  atr  respirator  with  hatt  mask  faoepteoe. 

(1)  Hood  or  helmet  poweredair  purifying  respirator  witti  organic  vapor  cartndgc^s);  or 

(2)  Hood  or  helmet  supplied  air  respirator  operated  in  continuous  flow  mode. 

(1)  Full  facepiece  respirator  with  (A)  organic  vapor  cartridges,  (B)  organic  vapor  gas  mask  chin^yle,  ©i 
(C)  organic  vapor  gas  mask  canister,  front  or  back  mounted;  or 

(2)  Half  mask  or  full  facepiece  powered  air  puritytng  respirator  with  organic  vapor  canrtOgelcaxuiisi^  or 
<3)  Supplied  air  respirator  wrth  lull  facepiece  operated  in  demand  mode;  or 

(4)  Self-contained  breattiing  apparatus  with  tull  facepiece  operated  in  demand  mode;  or 

(5)  Half  mask  or  full  facepiece  supplied  air  respirator  operated  in  cxjrtinuous  Mow  rrode. 

f  1 )  Half  mask  supplied  air  respirator  operated  in  pressure  demand  or  ccher  pos*ve  preswjre  nxx>? 

(1)  Full  facepiece  supplied  air  respsator  operased  in  pressure  demand  or  c»>er  posititie  pressure  rrode 

(1)  Combination  fun  facepiece  supplied,  air  respirator  with  auxiliary  setC-oontained  tireallvjg  apparatus  op 
eraled  in  pressure  demand  or  other  positive  pressure  mode;  or 

(2)  Self-coniair>ed  breath»ng  apparatus  with  full  facepiece  operated  in  pressure  dewand  or  <*»er  pcmwi: 
pressure  mode. 

(1)  Self-contained  breatfvrag  apparatus  with  lu«  facepiece  operated  in  pf<?r.sure  demar.J  or  other  posfliv<> 

pressure  mode. 
<lj  Any  organic  vapor  respirator;  or 
<2)  Any  self-contair^ed  breathing  apparatus. 


jpi)  T\v  (iifiployer  shall  select 
resipirators  from  among  those  appitjvwi 
foruse  with  organic  vapors  by  NIOSH. 

t)  Respirator  program.  (i)The 
loyer  shall  institute  a  respiratory 
pijdtection  program  in  accordance  with 
§  1910.134  (b).  (c),  (d),  (f),  (g),  (hK  (i),  (j), 
(k),and(n. 


IJii)  Testing.  Fit  tc:>ting  of  res|)ira(urs 
shall  be  performed  to  assnre  that  the 
respirator  selected  provides  llic 
pri)tection  required  by  T^le  1.  Fit 
testing  shall  be  performed  pursuant  to 
the  protocols  set  out  in  Appendix  A  to 
tj  1910.134. 


[A)  Qiuililalivc fit.  The  eiiipluyeri^ail 
perform  qualitative  fit  tests  .M  the  time 
of  initial  fitting  and  at  least 
semiannually  thereafter  for  eaiJi 
employee  wearing  respirators. 

(B)  Quantitative  fit.  Each  employer 
with  more  than  10  employees  wearing 
negative  prcsstu«  respirators  shall 
perform  quantitative  fit  testing  at  the 

time  of  initial  fitting  and  at  least 
semiannually  therenflcjr  for  each  such 
employee. 

*        •        •        •        • 

15.  Section  1910.1047  is  amended  by 
revising  paragraphs  (g){2)(li}.  (g)l2)Jii) 
and  (gM3f  and  nedesignadng  T<Me  1  of 
paragraph  (bK2f  introductory  text  as 


Table  1  of  pnrngivph  (^)(2)(iJ  and 
revising  Table  1  to  read  asfoilows: 

§1910.1047    Emyter»eoxk!e. 

*  *  »  *  « 

(2)  Respirator  stHection.  \i)  Whrrrc 
respirator)'  proiecrtion  is  requimd  unrlrT 
this  section,  the  employer  shall  select, 
provide  at  no  cost  to  the  employee,  and 
assure  that  the  employee  nses  the 
appropriate  respirator  in  accordaix* 
with  the  assigned  protection  factor 
tables  in  the  NIOSH  Respirator  Decision 
Logic  publisheti  in  May  1987.  This  is 
available  from  the  NiOSH  Publication 
Dissemination  Office,  DHHS  (N10SH1 
Publication  No.  87-108, 4676  Cohimbia 
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Parkway,  Cincinnati,  Ohio  45226  or 
from  the  OSHA  Docket  Office,  Exhibit 
No.  38-20,  Room  N2439,  200 


Constitution  Avenue,  N.VV., 
Washington,  D.C.  20210.  Table  1  shows 
the  NIOSH  RDL  values. 
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Table  I.— Minimum  Requirements  for  Respiratory  Protection  for  Airborne  EtO 


Condition  of  use  or  concentration  of 
airborne  EtO  (ppm) 


Equal  to  or  less  than  25  ppm  {25x 

PEL). 
Eqi,al  to  or  less  than  50  ppm  (50x 

PEL). 


Equal   to  or  less  than  2000   ppm 

(2000X  PEL). 
Equal  to  or  less  than  10,000  ppm 

(lO.OOOx  PEL). 


Firefighting 
Escape  


Minimum  required  respirator 


(a)  Hood  or  helmet  supplied  air  respirator  operated  in  continuous  (low  mode. 

(b)  Hood  or  helmet  powered  air  purifying  respirator  with  EtO  approved  cartridge/canisters. 

(a)  Full  facepiece  air  purifying  respirator  with  EtO  approved  canister,  front  or  back  mounted;  or 

(b)  Full  facepiece  powered  air  purifying  respirator  with  EtO  approved  cartridge/canisters;  or 

(c)  Full  facepiece  supplied  air  respirator  operated  in  demand  mode;  or 

(d)  Full  facepiece  self  contained  tjreathing  apparatus  operated  in  demand  mode;  or 
(a)  Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  mode. 

(a)  Combination  full  facepiece  pressure  demand  supplied  air  respirator  with  auxiliary  self-contained  air 
supply;  or 

(b)  Full  facepiece  self-contained  breathing  apparatus  operated  in  pressure  demand  mode, 
(a)  Pressure  demand  self-contained  breathing  apparatus  equipped  with  full  facepiece. 

(a)  Any  respirator  described  atx)ve. 


Note — Respirators  approved  for  use  in  higher  concentrations  are  permitted  to  be  used  in  lower  concentrations. 


(ii)  The  employer  shall  select 
respirators  from  among  those  approved 
for  protection  against  EtO  by  NIOSH. 

(3)  Respirator  program.  Where 
respiratory  protection  is  required  by  this 
section,  the  employer  shall  institute  a 
respirator  program  in  accordance  with 
29  CFR  1910.134  (b),  (c).  (d),  (f).  (g).  (h). 
(il.(i).(k),and(l). 
*       ^*        *        *        * 

16.  The  authority  citation  for  Subpart 
D  of  Part  1926  continues  to  read  as 

follows: 

Authority:  Sees.  4.  5.  6.  8,  Occupational 
Safety  and  Heahh  Act  of  1970,  29  U.S.C.  653, 
655.  657;  Sec.  107,  Contract  Work  Hours  and 
Safety  Standards  Act  (Construction  Safety 
Act),  40  U.S.C.  333;  and  Secretary  of  labor's 
Orders  12-17  (36  FR  8754,  8-76  (41  FR 
25059).  or  9-83  (48  FR  35736).  as  applicable. 
Sections  19:6.55(c)  and  1926.1101  also 
issued  under  29  CFR  Part  1911. 

17.  Section  1926.1101  is  amended  by 
revisin<;  paragraphs  (h)(3)(i)  and 
(h)(4)(ii)  and  removing  and  resening 
Appendix  C  as  follows: 

§1926.1101    Asbestos. 


*       *      * 


(h) 

(3)  *   *   *  (i)  Where  respiratory 
protection  is  used  the  employer  shall 
institute  a  respirator  program  in 
accordance  with  §  1910.134  (b),  (c),  (d), 
(0.  (g).  (h),  (i),  (j).  (k).  and  (1). 

***** 

(4)*   *  Mi)*  *  * 

(ii)  For  each  employee  wearing 
negative  pressure  respirators  or  tight 
fitting  positive  pressure  respirators, 
employers  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  least 
every  six  months  thereafter.  The 
qualitative  fit  tests  may  be  used  only  for 


testing  the  fit  of  half  mask  respirators 
where  they  are  permitted  to  be  worn, 
and  shall  be  conducted  in  accordance 
with  Appendi.x  A  of  §  1910.134.  The 
tests  shall  be  used  to  select  facepieces 
that  provide  the  required  protection  as 
prescribed  in  Table  I  of  this  section. 
***** 

18.  Section  1926.103  is  revised  to  read 
as  follows: 

§1926.103    Respiratory  protection. 

Respiratory  protection  fof 
construction  emplovment  is  covered  by 
29  CFR  1910.134. 

19.  The  authority  citation  for  Part 
1915  continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshoremen's  and 
Harbor  Worker's  Compensation  Act  (33 
U.S.C.  941).  sees.  4.  6.  and  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653. 
655.  657):  Secretary  of  Labor's  Order  No.  12- 
72  (36  FR-8754).  8-76  (41  FR  25059),  or  9- 
83  (48  FR  35736)  as  applicable:  and  29  CFR 
Part  1011. 

20.  29  CFR  Part  1915  is  amended  by 
revising  Subpart  I  to  read  as  follows: 

Subpart  I— Personal  Protective 
Equipment 

§1915.152    Respiratory  protection. 

Respiratory  protection  for  shipyard 
employment  is  covered  by  29  CFR 
1910.134. 

21.  The  authority  citation  for  Subpart 
G  of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657);  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754).  8-76  (41  PR  25059)  or  9- 
83  (48  FR  35736).  as  applicable. 

Sections  1910.94  and  1910.99  also 
issued  under  29  CFR  Part  1911. 


22.  Section  1910.94  is  amended  by 
revising  paragraphs  (a)(5)(i):  (a)(5)(iv). 
(a)(6).  (cj(6)(iii)(a}.  and  (d)(9)(vi)  torpad 
as  follows: 

§1910.94    Ventilation. 

***** 

(a)  *  *  * 

(5)  Personal  protective  equipment,  (i) 
Only  respiratory  protective  equipment 
approved  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  shall  be  used  for  protection  of 
personnel  against  dusts  produced 
during  abrasive-blasting  operations. 
***** 

(iv)  A  respiratory  protection  program 
as  defined  and  described  in  §  1910.134 
shall  be  established  wherever  it  is 
necessary  to  use  respiratory  protective 
equipment. 
***** 

(6)  Air  supply  and  air  compressors. 
The  air  for  abrasive-blasting  respirators 
shall  be  free  of  harmful  quantities  of 
dusts,  mists,  or  noxious  gases,  and  shall 
meet  the  requirements  for  supplied  air 
quality  and  use  contained  in 
§1910.134(1). 

***** 

(c)  *    *    * 
(6)*    *   * 

(iii) 

(a)  When  an  operator  must  position 
himself  in  a  booth  downstream  of  the 
object  being  sprayed,  an  air  supplied 
respirator  or  other  type  of  respirator 
approved  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  for  the  material  being  sprayed 
shall  be  used  by  the  operator. 
***** 

(d)*  •  • 
(9)  •    •   • 


(vi)  When,  during  emergencies  as 
described  in  paragraph  (d)(ll)(v)  of  this 
section,  workers  must  be  in  areas  where 
concentrations  of  air  contaminants  are 
greater  than  the  limit  set  by  paragraph 
(d)(2)(iii)  of  this  section  or  oxygen 
doncontrations  are  less  than  19.5 
porcnnf,  lh(\v  shall  bo  rcjquirod  to  wear 
respirators  adoqualo  to  reduce  their 
exposure  to  a  level  below  these  limits, 
or  to  provide  adequate  oxygen.  Such 
iTspirators  shall  also  be  provided  in 
marked,  quickly  accessible  storage 
compartments  built  for  the  purpose, 
when  there  exists  the  possibility  of 
Mccndontal  release  of  hazardous 
( oiicentrations  of  air  contaminants. 
Respirators  shall  be  approved  by  the 
National  Institute  for  Occupational 
&ifoty  and  Health  (NIOSH)  and  shall  be 
sf  lociod  by  a  competent  industrial 
hygionist  or  other  technically  qualified 
s()ur(  e.  Respirators  shall  be  used  in 
accordance  with  §  1910.134,  and 
pi!rsi.ins  who  may  require  them  shall  be 
trained  in  their  use. 


23.  The  authority  citation  for  Subpart 
II  of  Part  1910  continues  to  read  as 
tallows: 

Authority:  Sees.  4.  0.  8.  Occupational 
Safely  and  Health  Act  of  1970  (29  U.S.C.  653, 
055.  657);  Serrelarv  of  Labor's  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25050)  or  9- 
83  (48  FR  35730).  as  applicable. 

Sections  1910.106,  1910.107, 
1910.108  and  1910.109  also  issued 
under  29  CFR  Part  1911. 

24.  Section  1910.111  is  amended  by 
revising  paragraphs  (al(2)(x)  and 
(hl(10)(ii)  to  read. as  follows: 

§1910.111     Storage  and  handling  of 
anhydrous  ammonia 

(a)  *    *    * 
(2)*    *    * 

(x)  Gas  mask — Gas  masks  approved 
by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  for  anhydrous  ammonia. 
♦        *        •        »        » 

(b)  *  *  *    ' 
(10)  *  *  * 

(ii)  All  stationary  storage  installations 
shall  have  at  least  two  suitable  gas 
masks  in  readily  accessible  locations. 
Full  face  masks  with  ammonia  canisters 
as  approved  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  are  suitable  for  emergency 
action  for  most  leaks,  particularly  those 
that  occur  outdoors.  For  protection  in 
coutccntrdted  ammonia  atmospheres 
self-contained  breathing  air  apparatus  is 
required. 
***** 

25.  The  authority  citation  for  Subpart 
Q  of  Part  1910  continues  to  read  as 
follows: 


Authority:  Sees.  4,  6,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653. 
655,  657);  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059)  or  9- 
83  (48  FR  35730),  as  applicable. 

Section  1910  252  also  issued  under  29 
CFR  Part  1911. 

26.  Section  1010.2:12  is  amended  hv 
revising  pamgriiphs  (cj(-})(ii),  (c)(-4)liii). 
(c)(7)(iii),  (cJlOld).  and  (c)(10)  to  read  as 
follows: 

§1910.252    General  requirements. 

»         *         »         «         • 

(c)  *  *  * 

(4)  *  •  * 

(ii)  Airline  respirators.  In  such 
circumstances  where  if  is  impossible  to 
provide  such  ventilation,  airline 
respirators  or  hose  masks  approved  by 
the  National  Institute  for  Occupational 
Safety  and  HcaUh  (NIOSH)  for  this 
purpose  shall  be  used. 

(iii)  Self-contained  units.  In  areas 
immediately  hazardous  to  life,  a  full 
facepiece  pressure  demand  self- 
contained  breathing  apparatus  or 
combination  full  facepiece  pressure 
demand  supplied  air  respirator  with 
auxiliary  self-contained  air  supply 
approved  by  NIOSH  shall  be  used. 
***** 

(7)  .  *  . 

(iii)  Local  ventilation:  In  confine*! 
spaces  or  indoors,  welding  or  cutting 
involving  metals  containing  lead,  other 
than  as  an  impurity,  or  involving  metals 
coated  with  lead-bearing  materials, 
including  paint  shall  be  done  using 
local  exhaust  ventilation  or  airline 
respirators.  Outdoors  such  operations 
shall  be  done  using  respiratory 
protective  equipment  approved  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  for  such 
purposes.  In  all  cases,  workers  in  th(5 
immediate  vicinity  of  the  cutting 
operation  shall  bo  protected  by  io<  al 
exhaust  ventilation  or  airline 
respirators. 
»        *        *         *        « 

(9)*    *    * 

(i)  General.  Welding  or  cutting 
indoors  or  in  confined  spaces  involving 
cadmium-bearing  or  cadmium-coated 
base  metals  shall  be  done  using  local 
exhaust  ventilation  or  airline  respirators 
unless  atmospheric  tests  under  the  most 
adverse  conditions  have  established  that 
the  workers'  exposure  is  within  the 
acceptable  concentrations  defined  by 
§  1910.1000.  Outdoors  such  operations 
shall  be  done  using  respiratory 
protective  equipment  such  as  fume 
respirators  approved  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  for  such  purposes. 


(10)  Mercury.  Welding  or  cutting 
indoors  or  in  a  confined  space  involving 
metals  coated  with  mercury-bearing 
materials  including  paint,  shall  be  done 
using  local  exhaust  ventilation  or  airline 
respirators  unless  atmospheric  tests 
under  the  most  adverse  conditions  have 
esfablished  that  the  workers'  exposun;  is 
within  the  acceptable  conronlralions 
defined  by  §  1910.1000.  Outdoors  such 
operations  shall  be  done  using 
respiratory  protective  equipment 
approved  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  for  such  purposes. 
***** 

27.  The  authority  citation  for  Siihptiil 
n  of  Part  1910  continues  to  rend  ns 
follows: 

Authority:  Sees.  4,  6.  8,  Ou  upjiiion,)! 
Safety  and  Health  Act  of  1070  (20  U.S.C.  053. 
055,  657):  Secretarv  of  I-abors  Order  No.  12- 
71  (36  FR  8754).  8-76  (41  FR  25059)  or  ?>- 
83  (48  FR  35730).  as  applicable. 

Sections  1910.261,  1910.202, 
1910.265,  1910.267, 1910.268,  1910.2fj9. 
1910.274  and  1910.275  also  issued 
under  29  CFR  Part  1911. 

28.  Section  1910.261  is  amended  hv 
revising  paragraphs  (bjl2),  (g)(  1 0). 
lh)(2)(iii)  and  (h)(2)livl  to  read  as 
follows- 

§  1910.261     Pulp,  paper,  and  paperboard 
mills. 

*         *         »         *         * 

(b)*   *   * 

(2)  Personal  protective  clothing  and 
equipment.  Foot  protection,  shin- 
guards,  hard  hats.'uoise  attenuation 
devices,  or  other  personal  protective 
clothing  and  equipment  shall  bo  worn 
when  the  extent  of  the  haxard  is  su(  h  as 
to  warrant  their  use.  Su(  h  oqiiipnuMil 
shall  be  worn  wiienevor  specifically 
required  by  oth(!r  paragraphs  of  this 
section.  Ail  equipment  shall  be 
maintained  in  accordance  with 
applicable  American  National 
Standards.  Respirators,  goggles,  and 
protective  masks,  rubber  gloves,  niblxir 
boots,  and  other  such  equipment  shall 
be  cleaned  and  disinfectivl  before  being 
used  by  another  employee.  Eye.  head, 
and  ear  protection,  where  specified, 
shall  conform  to  .American  National 
Standards  Z24.22-1957,  Z87.1-1968, 
and  Z89. 1-1969.  Respiratory  protection 
shall  conform  to  the  roquirempnts  of 
§1910.134. 
»         *         *         »         • 

(gj.   .    * 

(10)  Gas  masks  (digester  building). 
Gas  masks  shall  be  available.  These 
masks  shall  furnich  adequate  protection 
against  sulfurous  acid  and  chlorine 
gases,  and  shall  be  inspected  and  tested 
at  frequent  intervals,  not  to  exceed  1 
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moath,  in  accordance  with  American 
National  Standard  Z87.1-1968.  and 
§1910.134. 

«         «         «         *         * 

(h)«  •  * 

(2)*   •   • 

(iii)  Gas  masks  shall  be  provided  for 
emergency  use.  in  accordance  with 
§1910.134. 

(iv)  For  emergency  and  rescue  work, 
a  self-contained  breathing  apparatus  or 
supphed  air  respirator  in  accordance 
with  the  requirements  of  §  1910.134 
shall  be  provided. 

|FR  Doc.  94-27197  Filed  n-14-94.  8:45  a'  " 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50  and  53 

[AD-FDL-5103-1] 

RIN  2060-AA61 

National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide)— Reproposal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  today  is  proposing 
not  to  revise  the  current  24-hour  and 
annual  primary  standards  but  is  also 
soliciting  comment  on  the  possible  need 
to  adopt  additional  regulatory  measures 
to  address  short-term  peak  (SO2) 
exposures  and  thereby  further  reduce 
the  health  risk  to  exercising  asthmatic 
individuals.  The  alternatives  under 
consideration  include:  revising  the 
existing  national  ambient  air  quality 
standards  (NAAQS)  by  adding  a  new  5- 
minute  standard  of  0.60  ppm,  1 
expected  exceedance;  establishing  a 
new  regulatory  program  under  section 
303  of  the  Clean  Air  Act  to  supplement 
the  protection  provided  by  the  existing 
NAAQS;  and  augmenting 
implementation  of  the  existing 
standards  by  focusing  on  those  sources 
or  source  types  likely  to  produce  high 
5-minute  peak  SO2  concentrations. 

Included  in  this  document  are 
proposals  to  incorporate  certain 
associated  technical  changes  to  the 
requirements  for  Ambient  Air 
Monitoring  Reference  and  Equivalent 
Methods  (40  CFR  part  53)  and  other 
minor  technical  changes  regarding  the 
*J0  CFR  part  50  regulations. 

A  related  document  will  be  published 
shortly  in  the  Federal  Register  that 
proposes  for  comment  the  requirements 
for  implementing  the  alternative 
regulatory  measures.  Included  in  that 
document  are  technical  revisions  to  40 
CFR  parts  51  and  58. 
DATES:  Written  comments  on  this 
proposal  must  be  received  by  February 
13.  1995.  The  EPA  will  hold  a  public  ' 
hearing  on  this  notice  in  approximately 
30  days.  The  time  and  place  will  be 
announced  in  a  subsequent  Federal 
Register  document. 
ADDRESSES:  Submit  comments  on  the 
proposed  action  on  the  NAAQS  (40  CFR 
part  50)  (duplicate  copies  are  preferred) 
to:  Air  &  Radiation  Docket  Information 
Center  (6102).  Room  M-1500, 
Environmental  Protection  Agency.  Attn: 
Docket  No.  A-84-25.  401  M  Street.  SW., 
Washington.  DC  20460.  Comments  on 
the  proposed  revisions  to  the  Ambient 


Air  Monitoring  Reference  and 
Equivalent  Methods  (40  CFR  part  53) 
should  be  separated  from  those 
pertaining  to  the  standards  and  sent  to 
the  same  address.  Attn:  Docket  No.  A- 
94-42.  These  dockets  are  located  in  the 
Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency. 
South  Conference  Center.  Room  M- 
1500.  401  M  St..  SW..  Washington.  DC. 
The  docket  may  be  inspected  between  8 
a.m.  and  5:30  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying.  For  the  availability  of  related 
information,  see  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Part 
50  Notice — Mr.  John  H.  Haines,  Air 
Quality  Strategies  and  Standards 
Division  (MD-12).  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  NC  27711.  telephone  (919)  541- 
5533.  Part  53  Notice— Mr.  Frank 
McElroy.  Atmospheric  Research  and 
Exposure  Assessment  Laboratory  (MD- 
77).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  NC 
27711,  telephone  (919) 541-2622. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1971.  the  EPA  promulgated 
primary  and  secondary  NAAQS  for 
sulfur  oxides  (measured  as  SO2).  The 
primary  standards  were  set  at  365 
micrograms  per  cubic  meter  (jig/m^) 
(0.14  part  per  million  (ppm)).  averaged 
over  a  24-hour  period  and  not  to  be 
exceeded  more  than  once  per  year,  and 
80  jig/m3  (0.030  ppm)  annual  arithmetic 
mean.  The  secondary  standard  was  set 
at  1300  Jig/m3  (0.5  ppm)  averaged  over 
a  period  of  3  hours  and  not  to  be 
exceeded  more  than  once  per  year.  In 
accordance -with  sections  108  and  109  of 
the  Act,  EPA  reviewed  and  revised  the 
health  and  welfare  criteria  upon  which 
these  primary  and  secondary  SQj 
standards  were  based. 

On  April  26. 1988  (53  FR  14926).  the 
EPA  announced  its  proposed  decision 
not  to  revise  these  standards.  In  that 
notice,  the  Administrator  also  solicited 
comment  on  an  alternative  of  adding  a 
1-hour  primary  standard  of  0.4  ppm. 
The  EPA  also  sought  comment  on 
additional  revisions  in  the  event  a  1- 
hour  standard  was  promulgated.  At  that 
time,  the  EPA  also  proposed  to  revise 
the  significant  harm  levels,  associated 
episode  contingency  plan  guidance  (40 
CFR  part  51).  and  the  Pollutant 
Standard  Index  for  SO2  (40  CFR  part 
58).  The  EPA  also  proposed  revisions  to 
certain  monitoring  and  reporting 
requirements  (40  CFR  part  58). 

On  April  21. 1993.  the  EPA 
announced  its  final  decision  that 


revision  of  the  secondary  standard  was 
not  appropriate  (58  FR  21351). 

Availability  of  Related  Information 

The  revised  criteria  document.  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (three  volumes.  EPA- 
600/8-82-029af-cf,  December  1982; 
Volume  I.  NTIS  #  PB-84-120401,  $36.50 
paper  copy  and  $9.00  microfiche; 
Volume  II.  NTIS  #  PB-84-120419. 
$77.00  paper  copy  and  $9.00 
microfiche;  Volume  III.  NTIS  #  PB-84- 
120427.  $77.00  paper  copy  and  $20.50 
microfiche);  the  criteria  document 
addendum.  Second  Addendum  to  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (1982):  Assessment  of 
Newly  Available  Health  Effects 
Information  (EPA/600/8-86-020-F. 
NTIS  #  PB-87-1 76574,  $36.50  paper 
copy  end  $9.00  microfiche);  the  criteria 
document  supplement.  Supplement  to 
the  Second  Addendum  (1986)  to  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (1982):  Assessment  of 
New  Findings  on  Sulfur  Dioxide  Acute 
Exposure- Health  Effects  in  Asthmatic 
Individuals  (1994)  (EPA-600/FP-93/ 
002);  the  1982  staff  paper.  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides:  Assessment  of 
Scientific  and  Technical  Information 
(EPA-450/5-82-007,  November  1982; 
NTIS  #  PB-84-102920.  $36.50  paper 
copy  and  $9.00  microfiche);  the  staff 
paper  addendum,  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides;  Updated  Assessment 
of  Scientific  and  Technical  Information 
(EPA-450/05-86-013,  December  1986; 
NTIS  #  PB-87-200259,  $19.50  paper 
copy  and  $9.00  microfiche)  and  the  staff 
paper  supplement.  Review  of  the 
National  Ambient  Air  Quality  Standards 
For  Sulfur  Oxides:  Updated  Assessment 
of  Scientific  and  Technical  Information, 
Supplement  to  the  1986  OAQPS  Staff 
Paper  Addendum  (1994)  (EPA-452/R- 
94-013)  are  available  from:  U.S. 
Department  of  Commerce,  National 
Technical  Information  Ser\'ice,  5285 
Port  Royal  Road.  Springfield,  Virginia 
22161.  or  call  1-80O-553-NTIS.  (Add 
$3.00  handling  charge  per  order.)  A 
limited  number  of  copies  of  other 
documents  generated  in  connection 
with  this  standard  review,  such  as  the 
control  techniques  document,  can  be 
obtained  from:  U.S.  Environmental 
Protection  Agency  Library  (MD-35), 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-2777.  These  and 
other  related  documents  are  also 
available  in  the  EPA  dockets  identified 
above. 
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I.  Background 

A.  I^islative  Requirements  Affecting 
This  Rule 

1.  The  Primary  Standards 

Two  sections  of  the  Act  govern  the 
establishment  and  revision  of  the 
NAAQS.  Section  108  (42  U.S.C.  7408) 
directs  the  Administrator  to  identify 
pollutants  which  "may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare"  and  to  issue  air  quality  criteria 
for  them.  These  air  quality  criteria  are 
to '  reflect  the  latest  scientific 


knowledge  useful  in  indicating  the  kind 
and  extent  of  all  identifiable  effects  on 
public  health  or  welfare  which  may  be 
expected  from  the  presence  of  (a) 
pollutant  in  the  ambient  air.  *  *  •" 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary"  NAAQS  for 
pollutants  identified  under  section  108 
Section  109(b)(1)  defines  a  primary 
standard  as  one  "the  attainment  and 
maintenance  of  which,  in  the  judgment 
of  the  Administrator,  based  on  the 
criteria  and  allowing  an  adequate 
margin  of  safety,  (is)  requisite  to  protect 
the  public  health." 

The  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  has  held  that  the  requirement  for 
an  adequate  margin  of  safety  for  primary 
standards  was  intended  to  address 
uncertainties  associated  with 
inconclusive  scientific  and  technical 
information  available  at  the  time  of 
standard  setting.  It  was  also  intended  to 
provide  a  reasonable  degree  of 
protection  against  hazards  that  research 
has  not  yet  identified.  Lead  Industries 
Association  v.  EPA.  647  F.2d  1130. 1154 
(DC.  Cir.  1980),  cert,  denied.  101  S.  Ct. 
621  (1980);  American  Petroleum 
Institute  V.  Costle.  665  F.2d  1176,  1177 
(DC.  Cir.  1981).  cert,  denied.  102  S.  Ct. 
1737  (1982).  Both  kinds  of  uncertainties 
are  components  of  the  risk  associated 
with  pollution  at  levels  below  those  at 
which  human  health  effects  can  be  said 
to  occur  with  reasonable  scientific 
certainty.  Thus,  by  selecting  primary 
standards  that  provide  an  adequate 
margin  of  safety,  the  Administrator  is 
seeking  not  only  to  prevent  pollution 
levels  that  have  been  demonstrated  to  be 
harmful,  but  also  to  prevent  lower 
pollutant  levels  that  she  finds  pose  an 
unacceptable  risk  of  harm,  even  if  that 
risk  is  not  precisely  identified  as  to 
nature  or  degree. 

In  selecting  a  margin  of  safety,  the 
EPA  has  considered  such  factors  as  the 
nature  and  severity  of  the  health  effects 
involved,  the  size  of  the  sensitive 
population(s)  at  risk,  and  the  kind  and 
degree  of  the  uncertainties  that  must  be 
addressed.  Given  that  the  "margin  of 
safety"  requirement  by  definition  only 
comes  into  play  where  no  conclusive 
showing  of  harm  exists,  such  factors, 
which  involve  unknown  or  only 
partially  quantified  risks,  have  their 
inherent  limits  as  guides  to  action.  The 
selection  of  any  particular  approach  to 
providing  an  adequate  margin  of  safety 
is  a  policy  choice  left  specifically  to  the 
Administrator's  "judgment.  lead 
Industries  Association  v.  EPA,  supra 
647  F.2d  at  1161-62. 

Section  109(d)  of  the  Act  (42  U.S.C. 
7409(d))  requires  periodic  review  and,  if 
appropriate,  revision  of  existing  criteria 


and  standards.  The  process  by  which 
the  EPA  has  reviewed  the  original 
criteria  and  standards  for  sulfur  oxides 
under  section  109(d)  is  described  in  a 
later  section  of  this  notice. 

2.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  the 
EPA  has  established  them.  Under 
section  110  (42  U.S.C.  7410)  and  part  D 
of  title  I  of  the  Act  (42  U.S.C.  7501- 
7515),  States  are  to  submit,  for  EPA 
approval.  State  implementation  plans 
(SIP's)  that  provide  for  the  attainment 
qfid  maintenance  of  such  standards 
through  control  programs  directed  to 
sources  of  the  pollutants  involved.  The 
States,  in  conjunction  with  the  EPA, 
also  administer  the  prevention  of 
significant  deterioration  program  (42 
U.S.C.  7470-7479)  for  these  pollutants. 
In  addition,  Federal  programs  provide 
for  nationwide  reductions  in  emissions 
of  these  and  other  air  pollutants  through 
the  Federal  motor  vehicle  control 
program  under  title  II  of  the  Act  (42 
U.S.C.  7521-7574),  which  involves 
controls  for  automobile,  truck,  bus. 
motorcycle,  and  aircraft  emissions;  new 
source  performance  standards  under 
section  111  (42  U.S.C.  7411);  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  under  section  112  (42  U.S  C 
7412);  and  title  IV  of  the  Clean  Air  Act 
Amendments  of  1990  (42  U.S.C.  7651- 
76510).  which  specifically  provides  for 
major  reductions  in  SO2  emissions. 

B.  Sulfur  Oxides  and  Existing  Standards 
forS02 

The  principal  focus  of  this  standard 
review  is  on  the  health  effects  of  SO2. 
alone  and  in  combination  with  other 
pollutants.  Other  sulfur  oxide  (SOx) 
vapors  (e.g..  sulfur  trioxide.  SO3)  are  not 
commonly  found  in  the  atmosphere. 
Information  on  the  effects  of  the 
principal  atmospheric  transformation 
products  of  SO2  (i.e.,  sulhiric  acid  and 
sulfates)  was  considered  in  the  review 
of  the  particulate  matter  standards  and 
addressed  in  the  revisions  to  these 
standards  promulgated  on  July  1, 1987 
(52  FR  24634);  it  will  be  considered 
again  in  the  next  review  of  the 
particulate  matter  standards,  the 
commencement  of  which  was 
announced  on  April  12, 1994  (59  FR 
17375). 

Sulfur  dioxide  is  a  rapidly  diffusing 
reactive  gas  that  is  very  soluble  in  water. 
It  is  emitted  principally  from 
combustion  or  processing  of  sulfur- 
containing  fossil  fuels  and  ores.  Sulfur 
dioxide  occurs  in  the  atmosphere  with 
a  variety  of  particles  and  other  gases, 
and  undergoes  chemical  and  physical 
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interactions  with  them  forming  sulfates 
and  other  transformation  products.  At 
elevated  concentrations,  SO2  can 
adversely  affect  human  health.  Annual 
average  SO2  levels  range  from  less  than 
0.004  ppm  in  remote  rural  sites  to  over 
0.03  ppm  in  the  most  polluted  ufban 
industrial  areas.  The  highest  short-term 
values  are  found  in  the  vicinity  (<20 
km)  of  major  point  sources.  In  the 
absence  of  adequate  controls,  maximum 
levels  at  such  sites  for  24-hour,  3-hour, 
and  1-hour  averages  can  reach  or  exceed 
0.4  ppm,  1.4  ppm,  and  2.3  ppm, 
respectively.  The  origins,  relevant 
concentrations  and  potential  effects  of 
SO2  are  discussed  in  more  detail  in  the 
revised  criteria  document  (EPA,  1982a), 
in  the  staff  paper  (EPA,  1982b),  in  the 
criteria  document  addendum  (EPA, 
1986a).  and  the  staff  paper  addendum 
(EPA.  1986b). 

On  April  30, 1971,  the  EPA 
promulgated  the  primary  NAAQS  for 
SO2  under  section  109  of  the  Act  (36  FR 
8186).  The  existing  primary  standards 
for  sulfur  oxides,  measured  as  SO2.  are 
365  ng/m'  (0.14  ppm),  averaged  over  a 
period  of  24  hours  and  not  to  be 
exceeded  more  than  once  per  year,  and 
80  (ig/m^  (0.030  ppm)  annual  arithmetic 
mean.  The  scientiHc  and  technical  bases 
for  the  current  standards  are  contained 
in  the  original  criteria  document.  Air 
Quality  Criteria  for  Sulfur  Oxides 
(DHEW.  1970). 

Implementation  of  SO2  air  quality 
standards  by  the  States  and  the  EPA, 
together  with  fuel  use  shifts  and  siting 
decisions  motivated  by  changing 
economic  conditions,  have  resulted  in 
substantial  improvements  in  ground 
level  air  quality.  Annual  emissions 
decreased  significantly  between  1975 
and  1982,  from  25.7  to  21.4  million 
metric  tons/year.  During  the  mid  to  late 
eighties  and  early  nineties,  however, 
annual  emissions  of  SO2  have  remained 
basically  the  same,  at  approximately 
20.6  million  metric  tons/year  (EPA, 
1993a). 

Title  IV  of  the  Act,  the  acid  rain 
program,  requires  that  electric  utilities 
reduce  annual  SO2  emissions  by  10 
million  short  tons  (9  million  metric 
tons)  per  year  from  the  1980  baseline  of 
23.3  million  metric  tons.  This  reduction 
will  be  implemented  in  two  phases.  The 
phase  1  reductions  are  to  be 
accomplished  by  1995,  and  the  bulk  of 
the  phase  2  reductions  are  to  be 
accomplished  by  the  year  2000,  with  an 
expected  annual  emission  rate  of  16.38 
million  metric  tons  that  year.  Total 
expected  reductions  from  title  IV  will 
result  in  an  annual  emission  rate  of 
14.22  metric  tons  in  the  year  2015. 

Ambient  air  SO2  trends  over  the 
decade  from  1983  to  1992  show  a 


defmite  downward  trend,  though  the 
rate  of  decline  has  slowed  over  the  last 
few  years.  Annual  mean  SO2  decreased 
at  a  median  rate  of  approximately  2 
percent  per  year,  resulting  in  a  total 
drop  of  23  percent.  The  annual  second 
highest  24-hour  values  over  this  same 
time  period  decreased  31  percent,  at  an 
average  rate  of  4  percent  per  year  (EPA. 
1993a).  The  most  recent  trends  of  SO2 
measured  in  the  ambient  air  have 
continued  to  show  improvement. 
Annual  mean  concentrations  decreased 
a  total  of  11  percent  between  1990  to 
1992.  Over  the  last  2  years,  the  average 
annual  mean  SO2  decrease  was  7 
percent.  Second  maximum  24-hour  SO2 
concentrations  declined  12  percent 
between  1990  and  1992  and  4  percent 
between  1991  and  1992  (EPA,  1993a). 

C.  Development  of  Revised  Air  Quality 
Criteria  for  Sulfur  Oxides  and  Review  of 
the  Standards:  Development  of  the  Staff 
Paper 

On  October  2, 1979.  the  EPA 
announced  it  was  revising  the  original 
criteria  document  for  sulfur  oxides 
concurrently  with  that  for  particulate 
matter  to  produce  a  combined 
particulate  matter/sulfur  oxides  (PM/ 
SOx)  criteria  document  (44  FR  56731). 
A  more  complete  history  of  the 
revisions  and  addenda  to  the  criteria 
document  and  staff  paper,  as  well  as  the 
text  of  all  CASAC  closure  letters,  is 
presented  in  the  1988  proposal  (53  FR 
14926,  April  26, 1988).  A  brief  synopsis 
appears  below. 

The  EPA  provided  a  number  of 
opportunities  for  review  and  comment 
on  the  revised  criteria  document  by 
organizations  and  individuals  outside 
the  Agency.  Three  drafts  of  the  revised 
criteria  document,  prepared  by  the 
EPA's  Environmental  Criteria  and 
Assessment  Office  (ECAO).  were  made 
available  for  external  review  (45  FR 
24913,  April  11, 1980;  46  FR  9746,  Jan. 
29, 1981;  46  FR  53210,  Oct.  28, 1981). 
The  EPA  received  and  considered 
numerous  and  often  extensive 
comments  on  each  of  these  drafts,  and 
CASAC  has  held  three  public  meetings 
(August  20-22, 1980;  July  7-9.  1981; 
November  16-18, 1981)  to  review 
successive  drafts  of  the  document. 
Transcripts  of  these  meetings  have  been 
placed  in  the  docket  for  the  criteria 
document  (ECAO  CD  79-1).  In  addition, 
five  public  workshops  were  held  at 
which  the  EPA,  its  consulting  authors 
and  reviewers,  and  other  scientifically 
and  technically  qualified  experts 
selected  by  the  EPA  discussed  the 
various  chapters  of  the  draft  document 
and  suggested  ways  of  resolving 
outstanding  issues  (45  FR  74047,  Nov.  7, 
1980;  45  FR  76790,  Nov.  20, 1980;  45  FR 


78224,  Nov.  26, 1980;  45  FR  80350,  Dec. 
4,  1980;  46  FR  1775,  Jan.  7. 1981).  The 
comments  received  were  considered  in 
the  preparation  of  the  final  document.  A 
CASAC  "closure"  memorandum 
indicating  the  Committee's  satisfaction 
with  the  final  draft  of  the  criteria 
document  and  outlining  key  issues  and 
recommendations  was  issued  in 
December  1981. 

Following  closure,  a  number  of 
scientific  articles  were  published,  or 
accepted  for  publication,  that  appeared 
to  be  of  sufficient  importance  to  the 
development  of  criteria  for  the  primary 
standards  for  SO2  to  necessitate  an 
addendum  to  the  criteria  document. 
Two  drafts  of  the  addendum  were 
reviewed  by  CASAC  and  members  of 
the  public  in  two  public  meetings  (April 
26-27.  1982;  August  30-31, 1982),  and 
transcripts  of  the  meetings  have  been 
placed  in  the  docket.  The  addendum 
was  included  as  Appendix  A  to  Volume 
I  of  the  criteria  document  (EPA,  1982a) 
when  the  document  was  issued  on 
March  20, 1984  with  the  proposed 
revisions  to  the  ambient  air  quality 
standards  for  particulate  matter  (49  FR 
10408.  Mar.  20, 1984). 

As  part  of  this  process,  the  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  in  the  spring  of 
1982  prepared  the  first  draft  of  a  staff 
paper,  "Review  of  the  National  Ambient 
Air  Quality  Standards  for  Sulfur  Oxides: 
Assessment  of  Scientific  and  Technical 
Information-OAQPS  Staff  Paper."  The 
first  draft  and  a  second  draft  of  the  staff 
paper  were  reviewed  at  CASAC 
meetings  on  April  26-27, 1982  (47  FR 
16885,  April  20, 1982),  and  August  30- 
31,  1982  (47  FR  34855.  Aug.  10, 1982). 
respectively,  and  transcripts  of  these 
meetings  have  been  placed  in  the  docket 
(Docket  No.  A-79-28).  Numerous 
written  and  oral  comments  were 
received  on  the  drafts  from  CASAC, 
representatives  of  organizations, 
individual  scientists,  and  other 
interested  members  of  the  public,  and 
some  revisions  engendered  by  these 
comments  are  discussed  in  an  August  5. 
1982  letter  to  CASAC  (Padgett,  1982).  as 
well  as  the  executive  summary  of  the 
staff  paper.  The  EPA  released  the  final 
OAQPS  staff  paper  (EPA,  1982b),  upon 
receipt  of  the  formal  CASAC  closure 
letter  in  August  1983  (Goldstein,  1983). 
accompanied  by  a  minority  statement  by 
one  member  (Higgins,  1983). 

In  1984.  the  Administrator  reviewed 
the  standards  in  light  of  the  above 
information  and  decided,  at  that  time, 
not  to  propose  any  revision  of  the 
standards. 

In  1986,  in  response  to  the 
publication  in  the  scientific  literature  of 
a  number  of  additional  studies  on  the 
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health  effects  of  SO2  (as  well  as  some 
new  particulate  matter  studies),  ECAO 
commenced  a  second  addendum  to  the 
PM/SOx  criteria  document  (51  FR 
1 1058.  Apr.  1. 1986).  An  external  review 
draft  was  made  available  for  public 
comment  (51  FR  24392.  Jul.  3. 1986)  and 
CASAC  held  a  public  meeting  on 
October  15-16.  1986  to  review  the 
criteria  document  addendiun  (transcript 
in  public  docket  No.  A-82-37).  When 
development  of  a  second  addendum  of 
the  criteria  document  was  initiated  in 
1986.  OAQPS  decided  to 
simultaneously  commence  an 
addendum  to  the  staff  paper  as  well  (51 
FR  24392.  Jul.  3.  1986).  An  external 
review  draft  of  the  addendum  to  the 
staff  paper  was  also  issued,  and  the  staff 
paper  was  reviewed  at  the  same  public 
CASAC  meeting  at  which  the  second 
addendum  to  the  criteria  document  was 
considered. 

The  CASAC  sent  a  closure  letter  on 
the  criteria  document  addendum  to  the 
Administrator  dated  December  15. 1986, 
and  another  on  the  staff  paper,  dated 
Februan.'  1987.  The  closure  letter  on  the 
staff  paper  addendum,  which  also 
discusses  major  issues  addressed  by  the 
CASAC  and  the  Committee's 
recommendations,  is  reprinted  in 
Appendix  1  to  this  notice.  The  final 
addenda  to  the  criteria  document  (EPA, 
1986a)  and  the  staff  paper  (EPA,  1986b), 
are  available  from  the  address  listed 
above.  Where  there  are  differences 
between  the  1982  criteria  document  and 
staff  paper  and  the  more  recent 
addenda,  the  addenda  supersede  the 
earlier  documents. 

D.  Rulemaking  Docket 

The  EPA  established  a  standard 
-  review  docket  for  the  sulfur  oxides 
review  in  July  1979.  The  EPA  also 
established  a  rulemaking  docket  (Docket 
No.  A-84-25)  for  the  April  26,  1988 
proposal  as  required  by  section  307(d) 
of  the  Act.  The  standard  review  docket 
(Docket  No.  A-79-28)  and  a  separate 
docket  established  for  criteria  document 
revision  (Docket  No.  ECAO-CD-79-1) 
have  been  incorporated  into  the 
rulemaking  docket. 

11.  Summary  of  the  1988  Proposed 
Decision  Not  To  Revise  the  Current 
Standards 

On  April  26, 1988  (53  FR  14926).  the 
EPA  announced  its  proposed  decision 
not  to  revise  the  existing  primary  and 
secondary  SOx  standards  (measured  as 
SO2).  In  reaching  the  provisional 
conclusion  that  the  current  standards 
provided  adequate  protection  against 
the  health  and  welfare  effects  associated 
with  SO2.  the  EPA  was  mindful  of 
uncertainties  in  the  available  evidence 


concerning  the  risk  that  elevated  short- 
term  (<l-hour)  SC)2  concentrations  pose 
to  asthmatic  individuals  exercising  in 
ambient  air.  Therefore,  the  EPA 
specifically  requested  broad  public 
comment  on  the  alternative  of  revising 
the  current  standards  and  adding  a  new 
1-hour  primary  standard  of  0.4  ppm. 
The  notice  also  announced  that  if  a  1- 
hour  primary  standard  were  adopted, 
consideration  would  be  given  to 
replacing  the  current  3-hour  secondary 
standard  (1.300  jig/m"  (0.5  ppm))  with  a 
1-hour  secondary  standard  set  equal  to 
the  primary  standard,  and  adopting  an 
expected-exceedance  form  for  all  of  the 
standards. 

The  EPA  also  concluded  in  the  April 
26.  1988  notice,  based  upon  the  then- 
current  scientific  understanding  of  the 
acidic  deposition  problem,  that  it  would 
not  be  appropriate,  at  that  time,  to 
propose  a  separate  secondary  SOx 
standard  to  provide  increased  protection 
against  the  acidic  deposition-related 
effects  of  SOx-  The  notice  added  that 
when  the  fundamental  scientific 
uncertainties  had  been  reduced  through 
ongoing  research  activities,  the  EPA 
would  draft  and  support  an  appropriate 
set  of  control  measures. 

The  EPA  also  proposed  minor 
technical  revisions  to  the  standards, 
including  restating  the  levels  for  the 
primary  and  secondary  standards  in 
terms  of  ppm  rather  than  ng/m\  adding 
explicit  rounding  conventions,  and 
specifying  data  completeness  and 
handling  conventions.  The  EPA  also 
announced  its  intention  to  retain  the 
block  averaging  convention  for  the  24- 
hour,  annual,  and  3-hour  standards  and 
proposed  to  eliminate  any  future 
questions  in  this  regard  by  adding 
clarifying  language  to  40  CFR  50.4  and 
50.5.  Based  on  its  assessment  of  the  SO: 
health  effects  information,  the  EPA  also 
proposed  to  revise  the  significant  harm 
levels  for  SO2  and  the  associated 
example  air  pollution  episode  levels  (40 
CFR  part  51).  Finally,  the  EPA  proposed 
some  minor  modifications  to  the 
ambient  air  quality  surveillance 
requirements  (40  CFR  part  58). 

The  April  26. 1988  (53  FR  14926) 
notice  sets  forth  in  detail  the  rationale 
for  the  proposals  discussed  above  and 
provides  other  background  information. 

III.  Post-Proposal  Developments 

A.  Opportunities  for  Public  Comment 

Following  the  publication  of  the 
proposal,  the  EPA  held  a  public  meeting 
in  Washington  on  June  10.  1988  to 
receive  comment  on  the  April  26,  1988 
proposal.  A  transcript  of  the  meeting 
has  been  placed  in  the  public  docket 
(Docket  No.  A-84-25).  On  July  20.  1988. 


the  EPA  announced  an  extension  of  the 
public  conament  period  from  July  25, 
1988  to  September  23. 1988  (53  FR 
27362).  The  EPA  issued  a  second  notice 
on  September  21,  1988  (53  FR  36587)  to 
clarify  that  issues  concerning  block 
versus  running  averaging  conventions 
should  be  fully  aired  in  the  sulfur 
dioxide  rulemaking  initiated  by  the 
April  26,  1988  notice  (53  FR  14926).  At 
the  same  time,  the  EPA  extended  the 
comment  period  until  November  22, 
1988  to  provide  ample  opportunity  for 
the  public  to  comment. 

B.  Legislative  Actixity 

In  July  1989,  legislative  proposals  for 
amending  the  Act  were  submitted  to 
Congress.  This  initiative  included  a 
comprehensive  program  to  address  the 
acidic  deposition  problem.  After 
extensive  deliberation,  the  1990 
Amendments,  including  the  title  IV  acid 
rain  provisions,  were  passed  by 
Congress  and  signed  into  law  by  the 
President  on  November  15,  1990.  As 
discussed  earlier  in  section  I.B..  and 
below,  title  IV  of  the  1990  Amendments 
was  developed  specifically  to  address 
the  acidic  deposition  problem  but  will 
have  an  attendant  benefit  of  reducing 
S02-related  health  effects. 

C.  Litigation  on  Secondary  Standard 
Prior  to  the  1988  proposal,  the 

Environmental  Defense  Fund  and  other 
plaintiffs  had  sued  the  EPA  under 
section  304  of  the  Act  to  compel  review 
and  revision  of  the  NAAQS  for  SOx 
under  section  109(d)(1)  of  the  Act. 
Environmental  Defense  Fund  v.  Reillv. 
No.  85  C.V.  9507  (S.D.N.Y.).  In  response 
to  a  decision  of  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  in  1989. 
Environmental  Defense  Fund  v. 
Thomas.  870  F.2d  892  (2d  Cir.  1989), 
the  EPA  and  the  plaintiff*  ultimately 
entered  into  a  consent  decree  as  an 
alternative  to  further  litigation.  The 
decree  required  the  EPA  to  take  final 
action  by  April  15.  1993  on  the 
secondary  standard  portion  of  the  1988 
proposed  rulemaking. 

D.  Decision  on  Secondary  Standard 

A  final  decision  under  section 
109(d)(1)  of  the  Act  that  revision  of  the 
secondary  standard  was  not  appropriate 
was  signed  on  April  15.  1993  and  was 
published  in  the  Federal  Register  on 
April  21.  1993  (58  FR  21351).  The 
rationale  for  the  decision  is  set  forth  in 
the  April  21,  1993  notice.  At  that  time 
it  was  also  announced  that  when  action 
was  completed  on  the  primary 
standards  portion  of  the  1988  proposal, 
the  EPA  would  decide  whether  to  adopt 
minor  technical  changes  discussed  in 
the  1988  proposal. 
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E.  Litigation  on  Primary  Standard 

In  1992,  the  American  Lung 
Association  sued  the  EPA  to  compel 
review  and,  if  appropriate,  revision  of 
the  primary  standards  for  SOx. 
American  Lung  Association  v.  Browner, 
No.  92-CV-5316  (ERK)  (E.D.N.Y.).  The 
U.S.  District  Court  for  the  Eastern 
District  of  New  York  subsequently 
issued  an  order  requiring  that  the  EPA 
by  November  1. 1994:  take  final  action 
on  the  1988  proposed  decision  not  to 
revise  the  primary  standards,  or 
repropose  and  take  final  action  on  the 
reproposal  wfthin  1  year  after  the  close 
of  the  public  comment  period. 

F.  Supplementation  of  the  Criteria 
Document  and  the  Staff  Paper 

In  response  to  the  more  recent 
publication  of  controlled  human  studies 
on  the  health  effects  of  short-term  peaks 
of  SOj  on  asthmatic  individuals,  the 
ECAO  commenced  preparation  of  a 
supplement  to  the  second  addendum  to 
the  PM/SO:  criteria  document  in  1992. 
The  OAQPS  prejsared  a  draft  of  a 
supplement  to  the  staff  pap«r  addendum 
to  update  its  assessment  of  the  new 
information  contained  in  the  Criteria 
Document  Supplement  and  to  take  into 
account  more  recent  air  quality  and 
exposure  information.  Initial  drafts  of 
these  documents  were  completed  in 
June,  1993.  The  EPA  announced  the 
availability  of  an  external  review  draft 
of  both  documents  for  public  comment 
on  July  30,  1993  (58  FR  40818).  and  the 
documents  were  reviewed  by  the 
CASAC  at  a  public  meeting  on  August 
19. 1993.  Recommended  changes  were 
made,  and  revised  drafts  of  both 
documents  were  made  available  for 
public  comment  (59  FR  11985.  March 
15. 1994).  Both  documents  were 
reviewed  at  a  public  CASAC  meeting  on 
April  12.  1994.  The  CASAC  provided  its 
advice  and  recommendations  to  the 
Administrator  in  a  letter  dated  June  1. 
1994  that  is  reprinted  in  Appendix  2. 

IV.  Summary  of  Public  Comments  as  to 
Primary  Standards  and  Associated 
Technical  Changes 

The  following  discussion  summarizes 
in  general  terms  the  comments  received 
from  the  public  regarding  the  key 
aspects  of  the  April  26. 1988  notice  as 
they  pertain  to  the  primary  standards 
and  associated  technical  changes.  The 
individual  comments  have  been  entered 
into  the  public  docket  (Docket  No.  A- 
84-25).  For  a  summary  of  public 
comments  on  the  secondary  standard, 
see  58  FR  21354,  Apr.  21, 1993. 

Extensive  written  comments  were 
received  on  the  1988  proposal.  Of  some 
90  written  submissions,  33  were 


provided  by  individual  industrial 
concerns  or  industry  groups,  14  by 
State,  local  and  Federal  government 
agencies  and  organizations,  14  by 
environmental  and  public  interest 
groups,  and  29  by  individual  private 
citizens.'  The  comments  on  the  key 
aspects  of  the  April  26, 1988  notice 
pertaining  to  the  primary  standard  and 
associated  part  50  technical  changes  are 
summarized  below. 

A.  Current  24-Hour  and  Annual 
Standards 

Virtually  all  of  the  comments  that 
specifically  addressed  the  adequacy  of 
the  current  standards  supported  the 
Administrator's  1988  finding  that  the 
current  primary  SO2  standards  are 
adequate  to  protect  the  public  health 
from  the  effects  associated  with  24-hour 
and  annual  average  SO2  concentrations 
in  the  atmosphere.  As  discussed  below, 
the  principal  exceptions  were  the 
comments  submitted  on  the  issue  of  the 
averaging  convention  of  the  standards. 
These  commenters  maintained  that  the 
current  primary  standards  would  not 
provide  adequate  protection  against 
adverse  health  effects  if  measurements 
of  the  currently  prescribed 
concentration  levels  were  restricted  to 
the  block  averaging  convention. 

B.  Averaging  Convention  for  the  Current 
Standards 

Comments  on  the  Administrator's 
decision  to  retain  the  block  averaging 
convention  for  the  3-hour,  24-hour,  and 
annual  standards  were  sharply  divided. 
The  industry  comments  on  this  issue 
strongly  supported  the  proposed 
decision  to  retain  the  block  averaging 
convention  as  the  appropriate  method 
for  determining  compliance  with  the 
current  standards.  In  support  of  this 
position,  these  commenters  typically 
took  note  of  the  text  of  the  1971 
promulgation  notice,  the  Air  Quality 
Criteria  for  Sulfur  Oxides  (DHEW, 
1970),  contemporaneous  papers  that 
discussed  how  the  measurements  were 
to  be  collected  and  analyzed,  and  the 
fact  that  implementation  of  the 
standards  for  the  most  part  has  been 
based  on  block  averaging.  The 
environmental  grobps  maintained, 
however,  that  the  wording  of  the 
original  standards  clearly  did  not 
preclude  the  use  of  the  running 
averaging  convention;  that  the  EPA's 


'  The  numerical  distribution  of  comments  in  each 
category  should  be  viewed  with  caution.  Industry 
groups  typically  submit  comments  on  behalf  of 
their  meml)er  companies  in  lieu  of  having  each  of 
their  member  companies  sending  separate 
comments.  Similarly,  comments  from 
environmental  or  other  interest  groups  represent  the 
views  of  a  number  of  individuals. 


monitoring  capabilities,  guidance,  and 
implementation  practice  demonstrated 
that  the  standards  were  not  restricted  to 
block  averaging:  and  accordingly  that 
the  use  of  running  averaging  would  not 
represent  a  tightening  of  the  standards. 
Several  State  agencies  supported  the 
adoption  of  a  running  interpretation  or 
requested  that  the  EPA  remain  silent  so 
as  not  to  undercut  the  States'  use  of 
running  averages,  while  other  States  and 
municipalities  supported  the  EPA's 
proposed  decision. 

C.  1  -Hour  Standard  Alteriiative 

Discussion  on  this  subject  was  highly 
polarized.  Industry  groups  and  their 
representatives  uniformly  opposed  a 
short-term  standard,  while 
environmental  groups,  private  citizens, 
and  most  State  and  local  agencies  that 
commented  strongly  favored  the 
adoption  of  such  a  standard.  Industry 
maintained  that  the  clinical  studies  of 
asthmatics  used  to  support  the  possible 
need  for  a  short-term  standard  failed  to 
show  effects  that  were  of  such  medical 
significance  as  to  be  considered 
"adverse"  under  the  Act.  Environmental 
groups  argued  that  the  effects  seen  were 
medically  significant  and  "adverse"  at 
concentrations  below  0.5  ppm  and 
called  for  a  standard  to  be  set  at  levels 
considerably  below  the  0.4  ppm,  1-hour 
alternative  that  was  presented  for 
comment.  The  nature  of  the  comments 
were  such  that  there  was  virtually  no 
consensus  over  the  significance  of 
effects  among  industry,  environmental 
groups,  and  the  different  medical 
experts  that  commented  on  the  issue. 

In  support  of  their  position  that  a 
short-term  standard  was  not  needed, 
industry  groups  placed  great  weight  on 
the  results  of  the  exposure  analysis 
presented  in  the  April  26, 1988  notice. 
They  maintained  that  the  analysis 
demonstrated  that  the  current  standards 
provided  considerable  protection 
against  short-term  peak  exposures  and 
that  the  remaining  risk  did  not  pose  a 
significant  public  health  problem.  Some 
environmental  groups  took  exception  to 
the  EPA's  use  of  the  exposure  analysis. 
They  maintained  that  a  large  under- 
counting  of  exposures  occurred  because 
the  analysis  did  not  address  potential 
exposures  from  nonutility  sources  such 
as  nonferrous  smelters,  paper  mills,  and 
petroleum  refineries.  Some  also  argued 
that  the  EPA's  reliance  on  the  exposure 
analysis  as  a  basis  for  retaining  the 
existing  standards  was  without  legal 
authority.  These  commenters  were  also 
critical  of  the  Agency's  use  of  typical 
activity  patterns  and  maintained  that 
other  aspects  of  the  analysis  were 
deficient.  Industry  groups  generally 
supported  the  use  of  exposure  analyses 


ill  the  standard  setting  process  and 
maintained  that  the  EPA's  focus  on 
utilities  was  appropriate  given  that  they 
are  the  largest  emitters  of  SO2. 

Environmental  groups  and  private 
citizens  also  expressed  concern  that  the 
significance  of  asthma  episodes  were 
being  downplayed  and  raised  concerns 
about  exposures  of  children,  who  were 
dependent  on  adults  for  medication  and 
care.  They  were  also  highly  critical  of 
the  EPA's  characterization  of  the 
number  of  asthmatics  (up  to  100,000) 
potentially  at  risk  to  SOj  peak  exposures 
as  small. 

State  and  local  agencies  that 
commented  mostly  supported  the 
adoption  of  a  short-term  1-hour 
standard. 

P'inally.  environmental  groups 
maintained  that  the  1-hour  alternative 
would  not  protect  against  short-term  2- 
to  10-minute  peak  SO2  concentrations. 
In  support  of  their  position,  data  were 
submitted  showing  that  certain  types  of 
SO2  sources  may  have  very  high  5- 
minute  peaks  (>1  ppm)  and  still  have 
hourly  averages  below  0.4  ppm  even 
when  the  current  standards  are  being 
attained.  One  of  the  industry 
commenters  also  noted  that  an 
averaging  time  shorter  than  1  hour 
would  be  needed  to  protect  against  very 
high  3-  to  5-minute  peak  SO2  levels  and 
cited  an  instance  where  a  3-  to  5-minute 
peak  of  3.7  ppm  SO2  occurred,  yet  the 
1-hour  average  was  only  0.29  ppm.  This 
commenter  went  on  to  suggest, 
however,  that  such  problems  would  be 
better  addressed  through  a  properly 
designed  program  under  the  authority  of 
section  303  of  the  Act  rather  than 
through  the  adoption  of  a  new  short- 
term  ambient  air  quality  standard. 

D.  Other  Changes  to  Standards 

While  a  number  of  commenters 
favored  the  adoption  of  a  new  1-hour 
standard,  little,  if  any,  support  was 
voiced  for  the  associated  revisions  that 
the  EPA  indicated  it  was  considering  if 
a  1-hour  standard  was  adopted.  Few.  if 
any,  commenters  supported  the 
adoption  of  an  expected  exceedance 
form  for  all  of  the  standards.  While 
several  commenters  recognized  that  a 
statistical  form  had  certain  technical 
advantages,  they  expressed  concern  that 
its  adoption  would  reduce  the 
protection  afforded  by  the  current  3- 
hour,  24-hour  and  annual  standards. 

E.  Technical  Revisions  to  40  CFR  50.4 
and  50.5 

There  was  general  support  for  the 
EPA's  proposal  to  restate  the  levels  of 
the  standards  in  terms  of  ppm  rather 
than  jig/m '  and  for  adding  explicit 
rounding  conventions  and  data 


completeness  and  handling  conventions 
to  the  regulations. 

V.  Rationale  for  Proposed  Decisions 

A.  Basis  for  the  Current  24-Hour  and 
Annual  Standards 

The  rationale  for  retaining  the  current 
24-hour  and  annual  primary  standards 
was  presented  in  some  detail  in  the 
1988  proposal  (53  FR  14930,  Apr.  26. 
1988)  and  remains  unchanged.  At  that 
time,  the  EPA  concluded  that  the 
current  24-hour  and  annual  standards 
appeared  to  be  both  necessary  and 
adequate  to  protect  human  health 
against  SO2  concentrations  associated 
with  those  averaging  periods.  The  EPA 
also  concluded  that  retaining  the 
current  24-hour  and  annual  standards 
was  consistent  with  the  scientiuc  data 
assessed  in  the  criteria  document  and 
staff  paper  and  their  addenda  and  with 
the  advice  and  recommendations  of  the 
staffand  the  CASAC. 

The  EPA  again  provisionally 
concludes,  based  on  the  information 
assessed  in  the  criteria  document  and 
staff  paper  and  their  addenda,  that  the 
current  24-hour  and  annual  primary 
standards  provide  adequate  health 
protection  against  the  effects  associated 
with  those  averaging  periods.  In 
reaching  this  proposed  decision,  the 
EPA  takes  note  that  the  health  effects 
information  on  24-hour  and  annual  SO2 
exposures  remains  largely  unchanged 
since  1988.  When  newer  information 
becomes  available  and  has  undergone 
the  rigorous  and  comprehensive 
assessment,  including  CASAC  review, 
necessary  for  incorporation  into  a  new 
criteria  document,  it  will  provide  the 
basis  for  the  next  periodic  review  of  the 
24-hour  and  aimual  primary  standards. 

B.  Consideration  of  Short-Term  Peak 
SO2  Exposures 

A  number  of  new  studies  have 
become  available  since  1988  that 
examine  the  potential  health  effects  on 
asthmatic  individuals  associated  with 
short-term  (<l-hour)  exposures  to  SO2. 
In  view  of  tliese  new  studies  and  other 
relevant  new  information,  the  EPA 
prepared  a  "Supplement  to  the  Second 
Addendum  (1986)  to  Air  Quality 
Criteria  for  Particulate  Matter  and  Sulfur 
Oxides  (1982):  Assessment  of  New 
Findings  on  Sulfur-Dioxide  Acute 
Exposure  Health  Effects  in  Asthmatic 
Individuals"  ("Criteria  Document 
Supplement")  (EPA.  1994a)  and  an 
associated  staff  paper  supplement 
"Review  of  the  National  Ambient  Air 
Quality  Standards  for  Sulfur  Oxides: 
Updated  Assessment  of  Scientific  and 
Technical  Information — Supplement  to 
the  1986  OAQPS  Staff  Paper 


Addendum"  ("Staff  Paper 
Supplement")  (EPA.  1994b).  These  two 
documents,  together  with  the  1986 
addenda,  provide  the  'rimary  basis  for 
the  EPA's  present  assessment  of  the 
health  effects  and  related  information 
on  short-term  SO2  exposures  and  the 
Administrator's  consideration  of 
appropriate  regulatory  responses.  The 
discussion  below  summarizes  the  basis 
for  considering  alternative  regulatory 
responses  to  address  the  potential 
effects  associated  with  short-term  peak 
SO2  exposures. 

1.  Assessment  of  Health  Effects 
Associated  With  Short-Term  SO2 
Exposures 

a.  Sensitive  Populations.  It  is  clear 
that  healthy  nonasthmatic  individuals 
are  essentially  unaffected  by  acute 
exposures  to  SO2  at  concentrations 
below  2  ppm  and  do  not  constitute  a 
population  of  concern  for  short-term, 
acute  SO2  exposure  effects. 

Based  on  the  assessment  in  the 
Criteria  Document  Supplement  (EPA. 
1994a).  the  EPA  concludes  that  mild 
and  moderate  asthmatic  children, 
adolescents,  and  adul's  that  are 
physically  active  out  .oors  represent  the 
population  segments  at  most  risk  for 
acute  SO2  induced  respiratory  effects. 
Individuals  with  more  severe  asthmatic 
conditions  have  poor  exercise 
tolerances;  as  a  result,  they  are  very 
unlikely  to  engage  in  sufficiently 
intense  outdoor  activity  to  achieve  the 
requisite  breathing  rates  for  SO2- 
induced  respiratory  effects  to  occur  and 
therefore  maybe  at  somewhat  lower  risk. 
While  current  studies  are  suggestive  of 
greater  SO2  responsiveness  among  those 
asthmatic  patients  with  more  severe 
disease,  this  issue  cannot  be 
unequivocally  resolved.  However, 
because  of  the  lower  baseline  function 
in  moderate  and  severe  asthmatic 
persons,  especially  those  lacking 
optimal  medication,  any  effect  of  SO2 
would  further  reduce  their  lung 
function  toward  levels  that  may  become 
cause  for  medical  concern  (EPA,  1994a, 
p.  44). 

While  it  has  been  suggested  that 
nonasthmatic  atopic  individuals  may 
also  represent  a  broader  population 
group  at  increased  risk  (White,  1994;  53 
FR  14931-14932,  Apr.  26, 1988),  other 
assessments  have  not  found  evidence 
establishing  the  atopic  group  to  be 
particularly  responsive  to  SO2  (EPA, 
1994a,  p.  52;  EPA,  1994b,  p.  10;  Linn  et 
al.,  1987). 

b.  Asthma.  About  10  million  people 
or  4  percent  Of  the  population  of  the 
United  States  are  estimated  to  have 
asthma  (NIH,  1991).  The  true  prevalence 
may  be  as  high  as  7  to  10  percent  of  the 
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population  (Evans  et  al.,  1987),  because 
some  individuals  with  mild  asthma  may 
be  unaware  that  they  have  the  disease 
and  thus  go  unreported.  The  prevalence 
is  higher  among  African-Americans, 
older  (8-  to  11-year-oId)  children,  and 
urban  residents  (Schwartz  et  al.,  1990). 

The  Expert  Panel  Report  bom  the 
National  Asthma  Education  Program  of 
the  National  Heart,  Lung  and  Blood 
Institute  (NIH,  1991)  has  recently 
defined  asthma  as  "a  lung  disease  with 
the  followii.g  characteristics:  (1)  Airway 
obstruction  that  is  reversible  (but  not 
completely  so  in  some  patients)  either 
spontaneously  or  with  treatment,  (2) 
airway  inflammation,  and  (3)  increased 
ainvay  responsiveness  to  a  variety  of 
stimuli."  Common  symptoms  include 
cough,  wheezing,  shortness  of  breath, 
chest  tightne.ss,  and  sputum  production. 
Asthnna  is  characterized  by  an 
exaggerated  bronchocon  stridor 
response  to  many  physical  challenges 
(e.g.,  cold  or  dry  air,  exercise)  and 
chemical  and  pharmacologic  agents 
(e.g.,  histamine  or  methacholine). 

Daily  vaiiability  in  lung  function 
measurements  is  a  typical  feature  of 
asthma,  with  the  poorest  function  (i.e.. 
lowe.st  forced  expiratory  volume  in  1 
second  (FEVi)  and  highest  specific 
airway  resistance  (SRaw)  being 
experienced  in  the  early  morning  hours 
and  the  best  function  (i.e.,  highest  FEVi 
and  lowest  SRaw)  occurring  in  the  mid- 
afternoon. 

The  degree  of  exercise  tolerance 
varies  with  the  severity  of  disease.  Mild 
asthmatic  individuals  have  good 
exercise  tolerance  but  may  not  tolerate 
vigorous  exercise  such  as  prolonged 
running.  Moderate  asthmatic 
individuals  have  diminished  exercise 
tolerance  and  individuals  with  severe 
disease  have  very  poor  exercise 
tolerance  that  markedly  limits  physical 
activity. 

Exercise-induced  bronchoconstriction 
is  followed  by  a  refractory  period  of 
several  hours  during  which  an 
asthmatic  individual  is  less  susceptible 
to  broni  hoconstriction  (Edmunds  et  al., 
1978),  This  refractory  period  may  alter 
an  asthmatic  individual's 
responsiveness  to  SO2  or  other  inhaled 
substances. 

£)ata,from  the  United  Kingdom  and 
United  States  suggest  an  incidence  rate 
of  asthma  attacks  requiring  medical 
attention  of  <1  asthmatic  patient-year.  It 
is  estimated  that  the  incidence  rate  of 
hospitalization  due  to  asthma  for  all 
asthmatic  individuals  in  the  United 
States  is  about  45  per  1,000  asthmatics 
per  year  (NIH,  1991).  Death  due  to 
asthma  is  a  rare  event:  about  one  per 
10,000  asthmatic  individuals  per  year. 
Mortality  rates  are  higher  among  males 


and  about  100  percent  higher  among 
nonwhites  (EPA,  1994a). 

In  assessing  the  results  from  the 
controlled  human  exposure  studies,  it 
should  be  noted  that  the  individuals 
who  participate  in  such  studies 
typically  have  mild  allergic  asthma  and 
can  go  without  medication  ahogether  or 
can  discontinue  medication  for  brief 
periods  of  time  if  exposures  are 
conducted  outside  their  normal  allergy 
season.  In  addition,  African-American 
and  Hispanic  adolescents  and  young 
adults  have  not  been  studied 
systematically.  Finally,  subjects  who 
participate  in  controlled  exposure 
studies  are  also  generally  self-selected 
and  this  may  introduce  some  bias.  Thus, 
the  extent  to  which  the  participants  in 
the  studies  reflect  the  characteristics  of 
the  asthmatic  population  at  large  is  not 
known.  Nevertheless,  the  high  degree  of 
consistency  among  studies  suggests  that 
the  subjecis  are  generally  representative 
of  the  population  at  risk  or  that  any 
selection  bias  is  consistently  present 
across  a  diverse  group  of  laboratories 
(EPA.  1994a). 

c.  Short-Term  Health  Effects.  The 
basis  foe  considering  whether  additional 
regulatory  measures  are  needed  to 
reduce  the  occurrence  of  short-term 
peaks  of  SO2  rests  primarily  on  the 
extensive  literature  involving  brief  (2-  to 
10-min)  controlled  exposures  of  persons 
with  mild  (and  in  some  cases  more 
moderate)  asthma  to  concentrations  of 
SOj  in  the  range  of  0.1  ppm  to  2  ppm 
while  at  elevated  ventilation.  The  major 
effect  of  SO2  on  sensitive  asthmatic 
individuals  is  bronchoconstriction, 
usually  evidenced  in  these  studies  by 
increased  specific  airway  resistance 
(SRaw)  or  decreased  forced  expiratory 
volume  (FEVi),  and  the  occurrence  of 
clinical  symptoms  such  as  wheezing, 
chest  tightness,  and  shortness  of  breath. 
The  magnitude  of  the  response  and 
likely  occurrence  of  symptoms  increase 
at  higher  SO2  concentrations  and 
ventilation  levels  and  are  relatively  brief 
in  duration.  Numerous  studies  have 
shown  that  lung  function  typically 
returns  to  normal  for  most  subjects 
within  an  hour  of  exposure.  No 
substantial  "late  phase"  responses  have 
been  noted  for  SO2,  unlike  the  case  for 
more  specific  stimuli  (e.g.,  pollen,  dust 
mites,  or  other  allergens)  in  whicJi  "late 
phase"  inflammatory  responses  often 
occur  4-6  hours  after  exposure  and  are 
often  much  more  severe  and  dangerous 
than  earlier  immediate  responses. 

In  a  summary  of  the  literature  up  to 
1986  in  the  Staff  Paper  Addendum 
(EPA.  1986b).  the  staff  concluded  that 
changes  in  lung  function  (A  SRaw  70 
percent)  accompanied  by  symptoms 
could  be  observed  in  some  free- 


breathing  asthmatics  at  0.4  ppm  ot 
"moderate-heavy  exercise."  At  0.5  ppm. 
slightly  larger  functional  changes  on 
individual  and  group  basis  were  seen  al 
moderate  exercise  (A  SRaw  50 — 100 
percent),  while  at  0.6-0.75  ppm  SO2 
functional  changes  and  symptoms  could 
be  observed  at  light-moderate  exercise 
(A  SRaw  120-260  percent),  with  the 
effects  being  judged  "indicative  of 
clinical  significance."  Effects  at  1-2 
ppm  SO2  were  seen  as  even  more 
pronounced,  ranging  from  "moderate" 
to  "incapacitating"  for  some  individuals 
(53  FR  14948,  April  2fi,  1988).  As  the 
concentration  increases  within  the  range 
studied,  effects  are  more  pronounced 
and  the  fraction  of  asthmatic  subjects 
who  respond  increases  (53  FR  14947, 
April  26, 1988). 

Since  1986  several  new  studies  have 
been  published  providing  pertinent 
information  on:  (1)  The  response  of 
individuals  with  more  moderate  a.sthma 
to  SO2,  (2)  the  duration  of  exposure 
necessary  to  provoke  a  response  to  SO2, 
and  (3)  the  effects  of  medication  on  the 
SO2  response.  Much  of  these  data  also 
provide  a  more  thorough  picture  of  the 
magnitude  of  responses  in  the  range  of 
0.4  to  1.0  ppm,  the  range  previously 
identified  as  being  of  interest  (53  FR 
14948,  April  26, 1988).  Data  from 
several  of  these  recent  large-scale 
chamber  studies  were  reexamined  to 
provide  a  better  understanding  of  the 
response  observed  in  more  sensitive 
subjects.  Forced  expiratory  volume  in 
one  second  was  used  as  a  measure  of 
lung  function,  in  addition  to  specific 
airway  resistance,  and  other  endpoints 
examined  included  symptoms, 
alteration  of  workload,  and  medication 
usage  occurring  as  a  consequence  of 
these  exposures. 

Table  B-1  of  the  Criteria  Document 
Supplement  (EPA,  1994a)  summarizes 
the  lung  function  changes  in  response  to 
SO2  concentrations  in  the  range  of  0.6- 
1.0  ppm  from  controlled  human 
exposure  studies.  Because  different 
studies  used  different  measures  of  lung 
function  (FEVi  or  SRaw).  and  different 
concentrations  of  SO2,  the  discussion 
that  follows  will  describe  group  mean 
changes  first  for  the  studies  that  u.sed 
the  measure  SRaw.  then  group  mean 
changes  for  studies  that  used  FEVi.  and 
then  finally  the  individual  responses. 

The  data  indicate  that,  in  terms  of 
group  mean  changes,  total  SRaw 
changes  ^  were  approximately  twice  as 
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great  at  0.6  ppm  and  above  as  at  0.5  ppm 
and  below.  The  differences  were  even 
more  pronounced  when  the  changes  in 
airway  resistance  due  to  SO2  alone  (i.e.. 
after  correction  for  the  effects  of 
exercise)  were  considered. 

For  FEVi.  the  difference  in  responses 
between  0.4  ppm  and  0.6  ppm  SO2  were 
not  as  pronounced.  At  0.6  ppm  SCh. 
group  mean  decreases  in  total  FEV|  of 
approximately  20  percent  were  observed 
in  the  mild  and  moderate  asthmatics 
studied.  The  changes  in  FEV,  due  to 
SO2  alone  resuhed  in  decreases  in  FEV| 
of  approximately  15  percent  (EPA, 
1994a.  Table  B-1). 

In  addition,  at  0.6  ppm  SO2.  25 
percent  or  more  of  the  subjects  had 
pronounced  individual  responses 
(either  a  200  percent  or  greater  increase 
in  SRaw  or  a  20  percent  or  greater 
decrease  in  FEVj)  due  to  SO2  alone 
(total  changes  in  lung  function  for  these 
individuals  would  be  expected  to  be 
even  greater).  In  contrast,  at  <0.5  ppm 
SO2  these  more  pronounced  individual 
responses  were  less  frequent,  occurring 
in  fewer  than  25  percent  of  the  subjects 
for  both  measures  of  lung  function  for 
all  but  one  group  studied  (EPA.  1994a, 
p.  B-2). 

While  not  examined  in  as  much  detail 
as  lung  function,  other  indicators  of 
severity  also  tend  to  increase  with 
increasing  SO2  concentration.  For 
instance,  in  one  study,  four  of  24 
moderate/severe  asthmatic  subjects 
were  required  to  reduce  their  exercise 
level  because  of  asthma  symptoms  at  0.6 
ppm  SO2.  This  occurred  only  once  at 
each  of  the  lower  concentrations  (EPA. 
1994a).  Two  recent  studies  which 
considered  medication  used  to  mitigate 
the  effects  of  SO2  as  a  health  endpoint 
and  which  followed  the  subjects' 
medication  use  in  detail,  found 
approximately  twice  as  many  subjects 
took  medication  immediately  after 
exposure  to  0.6  ppm  SO2  than  after 
exposure  to  0.3  ppm  SO2  (EPA.  1994a. 
Table  7.  p.  40). 

Considering  the  variety  of  endpoints 
for  which  information  is  available, 
clearly  the  effects  beginning  at  0.6  ppm 
and  up  to  1.0  ppm  are  more  pronounced 
than  those  at  lower  concentrations.  This 


or  SRaw  can  be  expressed  as  the  •Total  FEV,  or 
SRaw."  which  is  the  total  change  in  lung  function 
experienced  by  the  subject  as  a  result  of  an 
exposure  to  SOi  while  at  exercise,  or  broken  down 
to  "the  effect  of  changes  due  to  SOj  alone,"  which 
represents  the  total  lung  function  change  observed 
mious  the  change  seen  for  that  subject  from  a 
control  exposure  at  exercise  in  clean  air.  Both 
measures  have  their  utility:  total  FEV,  or  SRaw 
indicates  the  magnitude  of  overall  lung  function 
change  actually  experienced  by  the  subject,  while 
the  change  due  to  SO,  alone  indicates  how  much 
of  this  total  change  is  attributable  to  the  pollutant 
itself 


is  in  agreement  with  the  conclusions 
reached  in  the  Staff  Paper  Addendum 
(EPA.  1986b).  which  stated  that  there 
were  "clearer  indications  of  clinically  or 
physiologically  significant  effects  at  0.6 
to  0.75  ppm  SO2  and  above"  (53  FR 
14947.  Apr,  26. 1988). 

d.  Significance  of  Effects.  Opinions  on 
the  significance  of  the  effect  expressed 
by  CASAC  and  others  have  been  widely 
divergent.  Some  CASAC  members  and 
outside  commenters  feel  that  the 
responses  reported  in  the  range  of  0.6  to 
1.0  ppm  SO2  are  not  significant, 
especially  when  viewed  in  the  context 
of  the  frequency  with  which  asthmatics 
ordinarily  experience  similar  effects  in 
the  course  of  their  daily  lives.  Other 
CASAC  members  and  commenters 
strongly  felt  that  bronchoconstriction  of 
the  degree  reported  in  this  range  of 
exposure  is  of  medical  significance  and 
likely  to  place  an  exposed  asthmatic  at 
an  unacceptable  risk  of  harm. 

The  frequency  of  SO2  induced 
asthmatic  episodes  relative  to  those 
provided  by  other  stimuli  (such  as  cold/ 
dry  air  or  moderate  exercise)  would  be 
expected  to  vary  from  one  asthmatic 
individual  to  another  and  from  one 
location  to  another.  As  such,  the  relative 
contribution  of  SO2  to  acute  episodes  of 
asthma  cannot  be  precisely  assessed. 
However,  staff  did  compare  the  effects 
of  SO2  observed  in  the  recent  controlled 
human  exposure  studies  to  the  effects  of 
moderate  exercise,  typical  daily 
variation  in  lung  function,  and  the 
severity  of  frequently  experienced 
asthma  symptoms.  The  effects  of  0.6 
ppm  SO2  exposure  at  moderate  exercise, 
as  measured  by  FEV|.  exceeded  either 
the  typical  effect  of  exercise  alone  or 
typical  daily  variations  in  FEV|  (EPA, 
1994a.  sections  4.3  and  5.3).  For 
symptomatic  responses,  two  to  eight 
times  as  many  subjects  after  exposure  at 
exercise  to  0.6  ppm  SO2  experienced 
symptoms  of  at  least  moderate  severity 
(13-62  percent  of  subjects)  than  after 
exercise  in  clean  air  alone  (4-19  percent 
of  subjects)  (EPA.  1994a.  p.  B-12).  In 
addition,  a  significant  portion  of 
subjects  (approximately  15  to  60 
percent,  depending  on  asthma  status) 
participating  in  certain  controlled 
human  exposure  studies  seemed  to 
experience  symptoms  more  frequently 
in  response  to  0.6  ppm  SO2  than 
reported  at  any  other  time  during  the 
majority  of  the  weeks  during  which  they 
participated  in  the  study  (EPA,  1994a,  p. 
B-12).  ^ 

Furthermore,  the  response  seen  in  the 
most  sensitive  25  percent  of  responders 
at  0.6  ppm  equaled  or  exceeded 
approximately  a  30  percent  decline  in 
FEVi  for  mild  asthmatic  subjects  and 
approximately  a  40  percent  decline  for 


moderate  asthmatic  individuals.  By 
comparison,  during  clinical 
bronchoprovocation  testing  changes  are 
not  usually  induced  beyond  a  20 
percent  decrease  in  FEV,. 

In  addition,  while  at  least  some 
subjects  can  experience  such  a  20 
percent  decline  without  experiencing 
symptoms,  in  recent  studies  focusing  on 
effects  at  0.6  ppm  SO2,  from  33  percent 
to  43  percent  of  moderate  asthmatics 
and  from  6  percent  to  35  percent  of  mild 
asthmatics  experienced  at  least  a  20 
percent  decrease  in  total  FEV,  in 
conjunction  with  symptoms  rated  as 
being  of  moderate  severity  or  worse. 
Also  deserving  consideration  is  the  fact 
that  moderate/severe  asthmatic  subjects 
start  an  exposure  with  compromised 
lung  function  compared  to  mild 
asthmatic  subjects.  Thus,  it  is  not  clear 
that  similar  functional  declines 
beginning  from  a  different  baseline  have 
the  same  biological  importance  (EPA. 
1994a.  pp.  21-25). 

In  the  Staff  Paper  Addendum , 
"bronchoconstriction  .  .  .  accompanied 
by  at  least  noticeable  s>Tnptoms."  was 
seen  as  an  appropriate  measure  of 
concern  (EPA.  1986b,  p.  37).  However, 
a  substantial  proportion  of  the  subjects 
in  these  more  recent  studies  are 
experiencing  greater  effects, 
bronchoconstriction  with  at  least 
moderate  symptoms,  beginring  at  0.6 
ppm  SO2  (EPA.  1994a). 

Considering  the  recent  body  of 
evidence  along  with  previous  studies, 
the  Criteria  Document  Supplement 
(EPA.  1994a)  concluded  that  substantial 
percentages  (>23  percent)  of  mild  or 
moderate  asthmatic  individuals  exposed 
to  0.6  to  1.0  ppm  SO2  during  moderate 
exercise  would  be  expected  to  have 
respiratory  function  changes  and 
severity  of  symptoms  that  distinctly 
exceed  those  experienced  as  typical 
daily  variation  in  lung  function  or  in 
response  to  other  stimuli,  such  as 
moderate  exercise.  The  severity  of 
effects  for  many  of  the  responders  is 
likely  to  be  of  sufficient  concern  to 
cause  disruption  of  ongoing  activities, 
use  of  bronchodilator  medication,  and/ 
or  possible  seeking  of  medical  attention. 
At  most,  only  10  to  20  percent  of  mild 
or  moderate  asthmatic  individuals  are 
likely  to  exhibit  lung  function 
decrements  in  response  to  SO2 
exposures  of  0.2  to  0.5  ppm  that  would 
be  of  distinctly  larger  magnitude  than 
typical  diurnal  variation  in  lung 
function  or  changes  in  lung  function 
experienced  by  them  in  response  to 
other  often  encountered  stimuli. 
Furthermore,  it  appears  Ukely  that  only 
the  most  sensitive  responders  might 
experience  sufficiently  large  lung 
function  changes  and/or  respiratory 
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symptoms  of  such  severity  as  to  be  of 
potential  health  concern,  that  is  leading 
to  the  disruption  of  ongoing  activities, 
the  need  forbronchodilator  medication, 
or  seeking  of  medical  attention. 

Based  on  the  stafTs  assessment,  a 
number  of  additional  factors  are 
ImfKirtant  in  assessing  the  significance 
of  efliects  resulting  from  SO7  exposures 
and  determining  appropriate 
concentrations  of  concern. 

Time  Course  of  Response.  If  an 
asthmatic  individual  is  at  elevated 
ventilation  and  encounters  a  brief  SO2 
peak  concentration,  the  onset  of  the 
effect  can  be  very  rapid  although  the 
response  does  not  typically  approach 
maximal  levels  until  5  minutes  of ' 
exposure.  For  example,  the  total  lung 
function  response  from  a  2-minute 
exposure  was  reported  to  be  only  50 
percent  of  that  observed  after  5  minutes 
of  exposure  (Horstman  et  al.,  1988). 
Balmes  (1987)  reported  (in  a 
mouthpiece  exposure  study)  the 
re!>ponse  after  3  minutes  of  exposure 
was  67  percent  of  that  observed  after  5 
minutes.  After  5  minutes  of  exposure 
the  magnitude  of  the  response  does  not 
appear  to  significantly  increase  based  on 
comparisons  of  lung  function  changes 
after  5-minute  and  10-minute  exposures 
(Linn,  1983b;  EPA,  1986b.  p.  A-1). 

The  response  is  also  generally  brief  in 
duration;  numerous  studies  have  shown 
that  lung  function  typically  returns  to 
normal  for  most  subjects  within  an  hour 
of  exposure.  This  duration  is  similar  to 
that  experienced  in  response  to  exercise 
and  somewhat  less  than  experienced  in 
response  to  allergens  (EPA,  1994b,  p. 
18).  Even  if  exposure  continues  beyond 
the  initial  5-10  minutes,  lung  function 
may  still  return  to  normal  as  long  as  the 
subject  ceases  to  exercise  and  their 
ventilation  rate  decreases  to  resting 
levels  (lla'  kney  et  al.,  1984;  Sciiachter 
et  al..  1984). 

Effect  of  Varying  Temperature  and 
Humidity.  Broncho-constriction  in 
response  to  SO;;  and  exercise  is:  (a) 
Reduced  by  warm  or  humid  conditions, 
and  (b)  exacerbated  by  cold  or  dry 
conditions.  Thus,  the  observed  effects 
such  as  those  described  above  could  be 
either  more  pronounced,  less 
pronounced,  or  similar  depending  on 
the  ambient  conditions  present  during 
exposure  at  elevated  ventilation. 

Effect  of  Varying  Ventilation  Fate  and 
Breathing  Mode.  Another  factor  that  can 
affect  the  magnitude  of  the  SO?  induced 
response  is  ventilation  rate.  At  higher 
ventilation  rates  the  responses  are  likely 
to  he  more  pronounced  at  any  given 
SO 2  concentration  than  those  observed 
at  lower  ventilation  rates.  The  effects  of 
SO  2  increase  with  both  increased 
overall  ventilation  rates  and  an 


increased  proportion  of  oral  ventilation 
in  relation  to  total  ventilation  (EPA. 
1986a.  p.  11).  Oral  ventilation  is  thought 
to  accentuate  the  response  because  the 
scrubbing  of  SO  2  by  the  nasal 
passageways  is  bypassed.  Based  on  its 
assessment  of  the  available  data,  the 
staff  concluded  that  the  ventilation  rates 
of  concern  begin  at  35-50  L/min,  when 
most  individuals  generally  switch  to 
oronasal  breathing. 

Ventilation  rates  in  the  range  of  35- 
40  L/min  are  comparable  to  ventilation 
rates  induced  by  climbing  three  flights 
of  stairs,  light  cycling,  shoveling  snow, 
light  jogging,  or  playing  tennis,  and  can 
be  induced  in  a  laboratory  by  walking 
at  3.5  mph  up  a  4  percent  grade. 
Ventilation  rates  in  the  range  of  45-50 
L/min  are  equivalent  to  moderate 
cycling,  chopping  wood,  Hght  uphill 
running,  and  can  be  induced  by  walking 
at  3.5  mph  up  an  8  percent  grade  (EPA, 
1994b.  p.  20). 

While  the  SO  2  effects  reported  for 
mild  or  moderate  asthmatic  individual 
are  likely  to  be  more  pronounced  if  an 
individual  asthmatic  is  al  a  ventilation 
rale  higher  than  35-50  L/min  (EPA, 
1994b,  p.  19),  the  available  activity  and 
ventilation  data  indicate  that 
individuals  engage  in  outdoor  activities 
that  induce  ventilation  rates  of  35-50  L/ 
min  only  a  small  percentage  of  the  time 
(EPA,  1994b,  p.  20).  Thus,  it  is  unlikely 
that  asthmatic  individuals  in  general 
would  attain  sufficiently  high 
ventilation  rates  (i.e..  greater  than  35-50 
L/min)  frequently  enough  to  markedly 
increase  the  health  risk  posed  by  peak 
SO  2  exposures. 

Use  of  Medication.  The  extent  to 
which  an  asthmatic  individual  is 
already  medicated  for  protection  against 
other  bronchoconstriction  inducing 
stimuli  (e.g..  cold  dry  air,  allergens,  etc.) 
and  thus  would  be  protected  against 
SO  2,  has  been  considered  rt^ievant  in 
assessing  (a)  the  likelihood  of 
experiencing  a  bronchoconstriction 
response  to  .SO  2  and,  by  extension,  (b) 
the  significance  of  these  effects  (53  FR 
14932,  Apr.  26, 1988).  The  available 
data  now  indicate  that  most  types  of 
regularly  administered  asthma 
medications  are  not  very  effective  in 
bloc;king  the  SO  2  response.  The 
exception,  however,  is  the  most 
commonly  used  class  of  a.sthma 
medications,  the  [^sympathomimetic 
drugs  (beta-agonist  bronchodilalor). 
which  are  usually  highly  effective  in 
preventing  the  SO  2  response  from 
developing  if  taken  shortly  before 
exposure. 

Prophylactic  use  of  beta-agonist 
bronchodilators  to  prevent  the  effects  of 
SO  2  requires  either  anticipation  of 
exposure  or  routine  use  prior  to 


engaging  in  vigorous  outdoor  activities. 
While  sonw  asthmatic  persons  do 
premedicate  befwe  exercise,  available 
published  data  suggest  infrequent 
bronchodi later  use  in  general  among 
mild  asthmatic  persons  and  a  wide 
range  of  compliance  rates  (from  very 
low  to  full)  among  regularly  medicated 
asthmatic  persons  as  a  whole  (EPA, 
1904a,  section  2.2).  The  staffs 
assessment  of  this  also  found  low  use  of 
beta-agonist  bronchodilators  among 
3:;thmatic  subjects  participating  in  some 
of  the  clinical  studies  evaluating  SO  2 
effects,  as  well  as  the  relative  absence  of 
routine  medication  use  before  exercise 
among  such  subjects  (EPA,  1994a). 
Given  the  infrequent  use  of  medication 
by  many  mild  asthmatic  individuals  and 
the  poor  medication  compliance  of  30  to 
50  percent  of  the  "regularly  medicated" 
asthmatic  patients,  it  appears  that  a 
substantial  proportion  of  asthmatic 
subjects  would  not  likely  be  "protected" 
by  medication  use  from  impacts  of 
environmental  factors  on  their 
respiratory  health.  However,  the 
frequency  of  use  of  medication 
(bronchodilators)  specifically  prior  to 
engaging  in  outdoor  activity  cannot  be 
confidently  extrapolated  from 
epidemiologic  data  on  medication 
compliance.  Thus,  the  relative  number 
of  persons  who  may  be  protected  by 
medication  prior  to  exercise  is  unclear 
(EPA,  1994a,  pp.  9-10). 

It  also  should  be  noted  that  beta- 
agonist  bronchodilators  are  effective  in 
ameliorating  S02-induced 
bronchoconstriction  if  an  asthmatic 
individual  has  immediate  access  to  such 
medication  after  expos»u«. 

Effect  of  Other  Pollutants.  It  has  been 
suggested  by  one  study  (Koenig  et  al., 
1990)  that  prior  exposure  to  ozone  may 
result  in  greater  SO2  efferts,  at  any  given 
SO2  concentration,  than  those  reported 
in  the  rx)ntrolled  human  exposure 
studies  that  examined  the  effects  of  SO2 
alone.  In  the  ambient  situation, 
hov,rever,  potential  ozone  (Ojl-induced 
increases  in  SO2  effects  may  be  at  least 
partially  attenuated  by  the  hot  humid 
weather  that  is  often  associated  with 
elevated  O3  concentrations. 

Data  on  whether  prior  nitrogen 
dioxide  exposure  produces  an  incxeased 
response  to  SO2  are  unclear,  with  a 
mouthpiece  study  showing  positive 
effects  (Jorres  et  al.,  1990),  while  a 
chamber  study  of  younger  subjects 
showed  no  effects  of  NO2  on 
responsiveness  to  SO;  (Rubenstein  et 
al.,  1990).  It  appears  that  a  pollutant  that 
increases  Nonspecific  bronchial 
responsiveness  may  also  increase 
airway  responses  to  SO2  (EPA,  1994a,  p. 
48). 
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Epidemiohgical  Evidence.  Available 
epidemiological  studies  show  no 
evidence  of  significant  associations 
between  either  24-hour  or  1-hour 
average  ambient  air  SO2  concentrations 
above  0.1  ppra  and  increased  visits  to 
hospital  emergency  rooms  for  asthma 
(EPA,  1994a,  p.  52).  However,  it  is  not 
clear  to  what  extent  epidemiologic 
studies  could  detect  possible 
associations  between  very  brief  (<10- 
niinute).  geographically  localized..peak 
SGj  exposures  and  respiratory  effects  in 
asthmatic  individuals.  In  the  absence  of 
such  data,  it  is  not  possible  to  associate 
peak  ambient  SO2  concentrations  with 
excess  asthma  mortality  rates  reported 
to  be  observed  among  nonwhite 
population  groups  in  large  urban  areas. 

Frequency  of  Exposure 
Considerations.  Based  on  this 
a.S9essment  of  the  available  health 
effects  information,  the  authors  of  the 
Criteria  Document  Supplement  (EPA, 
1994a)  concluded  that  an  important 
consideration  in  determining  the  public 
health  significance  of  the  reported  SO> 
induced  effects  is  the  likely  frequency 
that  an  asthmatic  individual  would  be 
exposed  to  a  5-minute  peak  SO2 
concentration  >0.6  ppm.  Because 
asthmatic  individuals  must  be  at 
elevated  ventilation  in  order  to 
experience  significant 
bronchoconstriction  in  response  to  peak 
SO2  concentrations,  any  analysis 
undertaken  to  estimate  the  size  of  the 
asthmatic  population  potentially  at  risk 
from  such  exposures  must  account  for 
both  the  likelihood  that  an  asthmatic 
individual  will  be  outdoors  at  sufficient 
ventilation  and  the  likelihood  that  he  or 
she  will  encounter  an  SO2  concentration 
of concern. 

2.  Air  Quality  and  Exposure 
Considerations 

A  central  issue  raised  during  the 
comment  period  on  the  1988  proposal 
concerned  whether  a  1-hour  standard  of 
0.4  ppm,  based  on  a  typical  peak-to- 
mean  ratio  of  approximately  2  to  1, 
would  provide  adequate  protection  from 
high  5-minute  peak  SO2  levels  near  all 
sources.  Based  on  examination  of  more 
recent  data,  the  staff  concluded  (EPA, 
1994b)  that  no  typical  peak-to-mean 
ratio  exists  that  can  be  used  to 
determine  a  uniformly-applicable 
hourly  standard.  Given  the  broad  range 
of  hourly  values  associated  with  5- 
minute  peaks  of  SO2  (EPA,  1994b,  Table 
3-2),  it  was  concluded  that  reliance  on 
any  hourly  peak-to-mean  ratio  would 
risk  over-controlling  some  sources  (if  a 
high  peak-to-mean  ratio  is  assumed  and 
a  low  hoiu-ly  standard  chosen)  or  under- 
controlling  other  sources  (if  a  low  peak- 


to-mean  ratio  is  assumed  and  a  high 
hourly  standard  chosen). 

The  available  5-minute  SO2  data 
examined  in  the  staff  paper  supplement 
(EPA,  1994b.  pp.  34-37)  clearly  indicate 
that  high  5-minute  peak  SO2 
concentrations  can  occur  v«th  some 
frequency  near  some  sources.  Absent 
comprehensive  data  on  5-minute  peak 
SO2  levels,  the  staff  used  hourly  data  to 
estimate  the  likely  nationwide 
prevalence  of  high  short-term  SO2 
peaks.  The  staff  examined  ail  hourly 
averages  reported  in  the  AIRS  database 
for  the  year  1992  and  applied  different 
peak-to-mean  ratios  to  produce  upper 
and  lower  bound  estimates  of  5-minute 
peaks  >0.25  ppm.  The  method  used  for 
calculating  the  incidence  of  short-term 
peaks-is  given  in  the  Staff  Paper 
Supplement  (EPA,  1994b).  The  lower 
bound  estimate  of  the  number  of  5- 
minute  peaks  >0.75  ppm  SO2  indicated 
that  50  monitors,  in  38  counties  which 
contained  18  urban  areas,  would  register 
at  least  one  5-minute  peak  of  SO2  >0.75 
ppm.  The  upper  bound  estimate  was 
that  132  monifors,  in  91  counties  with 
65  urban  areas  might  experience  a  short- 
term  peak  of  SO2  >0.75  ppm.  The  same 
analysis  indicated  .that  132  monitors,  in 
91  counties  containing  65  urban  areas, 
would  be  the  lower  bound  estimate  of 
the  occurrence  of  at  least  one  5-minute 
peak  of  SO2  >0. 50  ppm.  The  upper 
bound  estimate  was  that  247  monitors 
in  148  counties  with  124  urban  areas 
might  record  at  least  one  5-minute  peak 
of  SO2  >0.50  ppm.  This  analysis  also 
suggests  that  the  number  of  monitoring 
sites  likely  to  record  multiple  high  5- 
minute  peaks  in  a  single  year,  or  over 
several  years,  can  vary  considerably 
(EPA.  1994b,  pgs.  41-42). 

The  use  of  existing  hourly  data  to 
assess  the  potential  prevalence  of  5- 
minute  peak  SO2  levels  has  other 
limitations  beyond  those  introduced  by 
the  use  of  peak-to-mean  ratios.  The 
existing  monitoring  network  is  designed 
to  accurately  characterize  ambient  air 
quality  associated  with  3-hour,  24-hour, 
and  annual  SO2  concentrations  rather 
than  to  detect  short-term  peaks  SO2 
levels.  As  a  result,  the  EPA's  monitoring 
guidance  on  siting  criteria,  the  spanning 
of  SO2  instruments,  and  instrument 
response  time  could  lead  to 
underestimates  of  high  5-minute  peaks 
and  thus  the  1-hour  averages  for  hours 
containing  those  peaks.  Of  these  factors, 
monitoring  siting  may  be  the  largest 
potential  source  of  underestimation  of 
SO2  peaks  and  therefore  changes  in 
monitoring  siting  and  density  near  SO2 
sources  most  likely  to  produce  high  5- 
minute  peaks  should  increase  the 
number  of  high  5-minute  peaks  and 
associated  1-hour  averages  recorded. 


In  addition  to  estimating  the 
occurrence  of  peak  SO2  levels  in  the 
ambient  air.  an  important  consideration 
in  assessing  the  public  health 
significance  of  S02-induced  effects  is 
determining  the  likely  frequency  that  an 
asthmatic  individual  will  be  exposed 
(EPA.  1994a.  p.  51).  To  address  this 
issue,  exposure  analyses  have  been 
conducted  that  predict  both  the 
frequency  of  high  SO2  peaks  (through 
air  quality  modeling)  and  the 
probability  that  an  asthmatic  individual 
will  be  outdoors  at  sufficient  ventilation 
(>35  L/min)  to  experience  an  SO2- 
induced  effect.  The  methodologies 
employed  in  these  analyses,  together 
with  the  associated  uncertainties,  are 
discussed  in  some  detail  in  the  Staff 
Paper  Supplement  (EPA.  1994b.  pp.  46- 
47,  appendix  B). 

These  analyses  indicate  that  68,000  to 
156.000  asthmatic  individuals  (or  0.7  to 
1.8  percent  of  the  total  asthmatic 
population)  potentially  could  be 
exposed  one  or  more  times,  while 
outdoors  at  exercise,  to  5  minute  peaks 
of  SO2  >0.5  ppm.  Fewer  asthmatic 
individuals  are  likely  to  be  exposed  to 
>0.6  ppm  SO2  under  the  same 
conditions.  The  estimated  number  of 
asthmatic  individuals  exposed  one  or 
more  times  results  in  an  estimate  of 
180,000  to  395.000  total  exposure  events 
of  which  the  utility  sector  accounts  for 
about  68,000.  After  full  implementation 
of  the  title  IV  program  of  the  Act,  in  the 
year  2015.  the  number  of  exposure 
events  at  >0.5  ppm  SO2  attributable  to 
the  utility  sector  is  estimated  to  drop  to 
40,000.  contingent  on  trading  decisions. 
Based  on  the  available  air  quality  and 
exposure  data  assessed  in  the  Staff 
Paper  Supplement  (EPA.  1994b)  and 
summarized  above,  the  Administrator 
concurs  with  the  staff  and  CASAC's 
views  that  the  likelihood  that  asthmatic 
individuals  will  be  exposed  to  5-  to  10- 
minute  peak  SO2  concentration  of 
concern,  while  outdoors  and  at  exercise, 
is  relatively  low  when  viewed  from  a 
national  perspective.  The  Administrator 
takes  note,  however,  as  did  the  staff, 
that  the  data  also  indicate  iigh  peak  SO2 
concentrations  can  occur  around  certain 
sources  or  source  types  (EPA,  1994b,  p. 
37)  with  some  frequency,  suggesting 
that  asthmatic  individuals  who  reside  in 
the  vicinity  of  such  sources  or  source 
types  may  be  at  greater  health  risk  than 
indicated  for  the  asthmatic  population 
as  a  whole. 

C.  Regulatory  Considerations 

Taking  into  account  the  staffs 
assessments  and  the  advice  and 
recommendations  of  the  CASAC,  the 
Administrator  has  considered  whether 
additional  regulatory  measures  are 
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needed  to  protect  asthmatic  individuals 
against  short-term  (5-  to  10-minute) 
peak  SO2  exposures.  In  her  judgment, 
the  current  3-hour.  24-hour,  and  annual 
standards  appear  to  provide  substantial 
protection  against  the  health  effects 
associated  with  short-terra  SO2 
exposures.  As  indicated  by  the  air 
quality  analyses  described  above,  the 
current  standards,  together  with 
implementation  of  title  IV  of  the  Act. 
markedly  limit  the  frequency  and  extent 
of  short-term  concentrations  of  concern. 
The  exposure  analyses  that  take  into 
account  normal  day-to-day  activity 
patterns  further  suggest  that  the  risk  is 
relatively  low  that  individuals  with 
mild  or  moderate  asthma  will 
experience  exposure  conditions 
approximating  those  that  produced 
effects  of  concern  in  controlled  human 
studies.  In  view  of  those  analyses,  the 
nature  of  the  reported  effects,  the 
effectiveness  of  bronchodilator 
medication  to  prevent  or  ameliorate  SO2 
effects  if  available  and  properly  used, 
and  the  fact  that  similar  events  can  be 
provoked  more  frequently  by  other 
stimuli,  the  Administrator  concurs  with 
the  staffs  and  the  CASAC's  assessment 
that  the  public  health  risk  posed  by 
short-term  peak  SO2  levels  is  limited 
when  viewed  from  a  national 
perspective  and  does  not  constitute  a 
broad  national  public  health  problem. 

The  Administrator  is  mindful, 
however,  that  the  available  data  indicate 
that  those  asthmatic  individuals  who 
reside  in  proximity  to  certain  individual 
sources  or  source  types  will  be  at  higher 
risk  of  being  exposed  to  short-term  peak 
SO2  levels  than  the  asthmatic 
population  as  a  whole.  While  some 
asthma  specialists  question  the  health 
significance  of  the  reported  health 
effects,  the  Administrator  notes  that 
others  believe  the  effects  are  significant 
and  that  additional  protection  is 
warranted.  This  information,  combined 
with  uncertainties  regarding  the  use  of 
bronchodilator  medication  prior  to 
exerci.se.  particularly  among  asthmatic 
children  and  asthmatic  individuals  who 
may  not  perceive  a  need  to  medicate 
regularly  prior  to  engaging  in  outdoor 
activities,  suggests  to  the  Administrator 
that  additional  regulatory  measures  may 
be  needed. 

In  their  assessment  of  the  available 
scientific  and  technical  information,  the 
EPA  staff  recommended  a  range  of 
concern  for  the  Administrator's 
consideration  when  examining  the 
potential  need  for  new  regulatory 
measures  to  provide  additional  public 
health  protection  beyond  that  provided 
by  the  existing  set  of  standards  (EPA, 
1994b).  This  range,  based  on  the  most 
recent  assessments  presented  in  the 


criteria  document  and  staff  paper 
supplements  and  summarized  above,  is 
0.6  to  1.0  ppm  SO2.  The  staffs 
a.ssessment  concluded  that  a  substantial 
percentage  (20  percent  or  more)  of  mild 
to  moderate  asthmatic  individuals 
exposed  to  0.6  to  1.0  ppm  SO2  for  5  to 
10  minutes  during  moderate  exercise 
would  be  expected  to  have  respiratory 
function  changes  and  severity  of 
respiratory  symptoms  that  clearly 
exceed  those  experienced  from  typical 
daily  variation  in  lung  function  or  in 
response  to  other  stimuli  (e.g.,  moderate 
exercise  or  cold/dry  air).  For  many  of 
the  responders  the  effects  are  likely  to 
be  both  perceptible  and  thought  to  be  of 
some  immediate  health  concern,  i.e..  to 
cause  disruption  of  ongoing  activities, 
use  of  bronchodilator  medication,  and/ 
or  possibly  seeking  of  medical  attention. 
At  SO2  concentrations  at  or  below  0.5 
ppm,  the  staff  concluded  that  at  most 
only  10  to  20  percent  of  mild  and 
moderate  asthmatic  individuals  exposed 
to  0.2  to  0.5  ppm  SO2  during  moderate 
exercise  are  likely  to  experience  lung 
function  changes  distinctly  larger  than 
those  typically  experienced  and  that, 
compared  to  the  response  at  0.6  to  1.0 
ppm  SO2.  the  response  at  or  below  0.5 
ppm  SO2  is  less  likely  to  be  perceptible 
and  of  immediate  health  concern. 

In  considering  the  staffs  most  recent 
assessment  of  the  available  health 
information,  the  Administrator  found  it 
to  be  generally  consistent  with  the 
staffs  1986  review.  During  both  reviews 
there  has  been  divergent  opinion  as  to 
the  appropriate  level  for  the  lower 
bound  for  the  range  of  concern.  Both 
assessments,  however,  concluded  that 
1.0  ppm  SO2  is  the  appropriate  upper 
bound.  At  that  level  there  is  clear 
concern  that  if  an  asthmatic  individual 
is  exposed  while  at  exercise  to  1.0  ppm 
SO2  for  5  minutes  the  risk  of  significant 
functional  and  symptomatic  responses 
will  be  high.  This  finding  in  1986  led 
several  CASAC  members  to  recommend 
a  1-hour  standard  level  that  would 
restrict  the  concentration  of  5-minute 
SO2  peaks  to  0.6  to  0.8  ppm  in  order  to 
preclude  5-minute  peaks  of  1.0  ppm  SO2 
(Lippmann,  1987).  The  Administrator 
finds  the  staffs  present 
recommendations  consistent  with  that 
point  of  view. 

The  Administratoruilso  took  note  that 
the  current  CASAC  review  panel,  while 
acknowledging  the  existence  of  a  wide 
spectrum  of  views  among  asthma 
specialists  regarding  the  clinical  and 
public  health  significance  of  the 
reported  effects,  did  not  comment  on 
the  range  of  concern  or  present  the 
individual  panel  members'  views  as  to 
the  significance  of  the  reported  effects 
in  its  "closure"  letter.  At  the  April  12. 


1994  "closure"  meeting,  however,  the 
panel  found  that  the  range 
recommended  by  the  staff  was 
consistent  with  the  available  scientific 
information.  Three  members  of  the 
panel  who  addressed  the  public  health 
significance  of  the  reported  effects  in 
their  written  comments  concluded  that 
segments  of  the  asthmatic  population 
exposed  to  peak  SO2  concentrations 
while  at  elevated  ventilation  were  at 
risk  of  incurring  clinically  significant 
effects  if  not  properly  medicated.  While 
the  basis  for  their  judgments  differed, 
their  views  as  to  the  5-minute 
concentrations  of  concern  overlapped 
(0.4  to  0.8  ppm  SO2;  above  0.6  ppm  SO:: 
and  0.6  to  1.0  ppm  SO2)  and  are  in 
general  agreement  with  both  the  1986 
and  1994  staff  assessments.  On  the  other 
hand,  another  panel  member  who 
addressed  the  general  issue,  while 
recognizing  that  SO2  can  cause 
bronchoconstriction,  questioned  the 
public  health  significance  of  short-term 
peak  SO2  exposures,  based  in  part  on 
his  judgment  that  the  likelihood  of  an 
asthmatic  individual  being  exposed 
while  at  exercise  is  exceedingly  low 
given  the  protection  afforded  by  the 
existing  standards.  In  its  closure  letter, 
the  CASAC  expressed  the  view  that 
such  exposures  are  rare  events  and  that 
the  likelihood  of  such  exposures  should 
be  considered  in  selecting  an 
appropriate  regulatory  response. 
Based  on  its  assessment  of  the 
available  data,  the  staff  recommended 
consideration  of  three  regulatory 
alternatives:  (1)  Revising  the  existing 
NAAQS  by  adding  a  new  5-minute 
standard  implemented  through  a  risk- 
based  targeted  strategy.  (2)  establishing 
a  new  regulatory  program  under  section 
303  of  the  Act,  or  (3)  augmenting  the 
implementation  of  current  NAAQS  by 
focusing  on  those  sources  likely  to  cause 
high  5-minute  peaks.  In  considering 
these  alternatives,  the  Administrator  has 
taken  into  account  the  divergent  views 
expressed  by  the  public,  asthma 
specialists,  and  the  CASAC  with  respect 
to  the  public  health  significance  of 
short-term  SO2  exposures  and  the 
appropriate  degree  of  protection  needed. 
In  doing  so  she  is  mindful  that  in  the 
absence  of  conclusive  scientific  and 
technical  information,  the  Act  requires 
that  the  Administrator  make  a 
judgmental  determination  as  to  whether 
the  reported  effects  endanger  public 
health  and  pose  an  unacceptable  risk  of 
harm.  At  the  April  12. 1994  CASAC 
meeting  and  in  written  comment, 
individual  members  of  the  1994  CASAC 
panel  recognized  that  choosing  among 
the  regulatory  alternatives  presented  in 
the  staff  paper  supplement  must  be    ■ 
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guided  by  legal  and  policy 
considerations,  given  the  nature  of  the 
available  scientific  and  technical 
information  and  the  divergent  views  as 
to  the  health  significance  of  the  reported 
effect  and  the  pollution  level  of  concern. 

The  Administrator  therefore  is 
proposing  for  public  comment  three 
alternative  regulatory  approaches  for 
supplementing  the  protection  provided 
by  the  current  standards  if  additional 
protection  is  judged  to  be  necessary.  In. 
so  doing,  the  Administrator  has 
carefully  considered  the  1994  CASAC 
review  panel's  strong  recommendation 
that  any  additional  regulatory  measures 
be  irrrplemented  through  a  risk-based, 
targeted  strategy.  Consistent  with  this 
recommendation,  all  three  regulatory 
alternatives  under  consideration,  as 
described  below,  are  based  upon  such  a 
strategy.  The  Administrator  believes  it  is 
important  to  air  the  key  issues  and 
uncertainties  fully  and  specifically 
requests  broad  public  comment  and 
deliberation  on  these  alternatives. 

1.  .5-Minute  NAAQS  Alternative 

After  considering  the  staffs 
recommendations  and  the  views  of  the 
1986  and  1994  CASAC  review  panels, 
the  Administrator  believes  that  it  is  both 
appropriate  and  necessary  to  solicit 
public  comment  on  a  5-minute  NAAQS 
of  0.60  ppm  SO2.  Based  on  the  staffs 
asse.ssments  of  the  available  scientific 
and  technical  information,  the 
Administrator  is  concerned  that  5- 
minute  peak  SO2  levels  beginning  at 
0.60  ppm  and  above  may  present  an 
unacceptable  risk  of  harm  to  asthmatic 
individuals  who  have  not  premedicated 
with  beta-agonist  bronchodilators  and 
are  exposed  at  elevated  ventilation.  In 
proposing  a  5-minute  NAAQS,  the 
Administrator  is  particularly  concerned 
that  asthmatic  individuals  in  the 
proximity  of  sources  with  a  high 
potential  to  cause  or  contribute  to  a  5- 
minute  peak  SO2  concentration  greater 
than  0.60  ppm  may  be  at  substantially 
greater  risk  of  experiencing  an  exposure 
event,  which  triggers 
bronchoconstriction.  than  the  asthmatic 
population  as  a  whole.  Adoption  and 
implementation  of  a  5-minute  NAAQS 
of  0.60  ppm  SO2  would  prevent  such 
exposures  and  further  reduce  the 
likehhood  that  an  asthmatic  individual 
would  be  exposed  at  elevated 
ventilation  to  lesser  concentrations. 
Therefore,  it  is  the  Administrator's 
provisional  judgment  that  a  5-minute 
NAAQS  of  0.60  ppm  SO2  would 
adequately  protect  the  public  health. 
In  assessing  the  possible  need  for 
additional  protection  against  peak  SO2 
exposures,  the  Administrator  has 
considered  the  specific  issue  of 


medication  usage.  While  it  is  clear  ft-om 
the  available  data  that  the  use  of  beta- 
agonist  bronchodilators  to  prevent  the 
effects  of  other  stimuli  (e.g..  exercise, 
cold/dry  air)  will  also  prevent  or 
ameliorate  the  effects  of  SO2.  there  is 
considerable  debate  as  to  compliance 
rates  and  therefore  the  degree  of 
protection  provided.  As  one  CASAC 
panel  member  noted,  "many  moderate 
asthmatics,  particularly  those  from 
urban  areas  and  lower  economic  status, 
may  have  less  than  ideal  medical 
follow-up  and  are  prone  to  irregular 
medication  use  and  frequent 
deterioration"  (Schachter.  1994).  In 
public  comment  on  the  1988  proposal, 
a  number  of  individuals  made  the  point 
that  asthmatic  children,  who  are 
dependent  on  adults  for  their 
medication  and  care,  are  more  likely  to 
be  unprotected  and  therefore  at 
particular  risk  from  SO2  exposures  of 
concern.  Other  commenters  on  the 
criteria  document  and  staff  paper 
supplements  noted  that  asthmatic 
individuals  who  do  not  perceive  the 
need  to  medicate  prior  to  engaging  in 
strenuous  outdoor  activities  would  also 
be  at  increased  risk  from  SO2  exposures. 
While  the  Administrator  believes  these 
are  important  considerations,  the 
overriding  issue  is  whether  the 
availability  of.  and  reliance  on, 
prophylactic  medications  should  be 
viewed  as  an  alternative  to  further 
regulatory  action  to  reduce  the  risk 
posed  by  high  peak  SO2  concentrations 
in  the  ambient  air.  In  this  regard,  the 
Administrator  is  concerned  whether 
reliance  on  medications,  even  if  taken  to 
prevent  the  effects  caused  by  other 
stimuli,  as  an  alternative  to 
environmental  controls  would  be  an 
appropriate  public  policy  choice, 
particularly  given  the  potential 
environmental  equity  issues  involved. 
In  seeking  comment  on  a  possible  5- 
minute  NAAQS  of  0.60  ppm  SO2,  to 
further  reduce  the  risk  posed  by  high 
peak  SO2  concentrations,  the 
Administrator  concurs  with  the  staffs 
recommendation  that  such  a  .standard  be 
implemented  through  a  risk-based 
targeted  approach.  By  focusing  on  those 
sources  or  source  types  that  are  most 
likely  to  cause  or  contribute  to  high  5- 
minute  SO2  concentrations  and  thus 
pose  the  greatest  risk  to  asthmatic 
individuals,  such  a  program  would  be 
effective  in  reducing  peak  SO2 
concentrations  of  concern.  In  response 
to  questions  raised  by  the  1994  CASAC 
review  panel,  the  Agency  continues  to 
believe  that  such  a  program  would  be 
enforceable,  based  on  its  longstanding 
enforcement  experience. 

The  Administrator  recognizes, 
however,  as  did  the  1994  CASAC  review 


panel,3  that  the  adoption  of  a  5-minute 
NAAQS  might  not  be  appropriate  given 
the  nature  of  the  problem  or  the  most 
efficient  means  of  achieving  the  desired 
reductions.  Under  sections  108  through 
110  of  the  Act.  NAAQS  and  State  plans 
to  implement  them  are  designed  to 
address  air  pollution  problems  that 
emanate  from  numerous  and  diverse 
sources  whose  collective  emissions 
contribute  to  unacceptable  pollution 
levels,  rather  than  from  a  limited 
number  of  discrete  point  sources  that 
cause  only  very  localized  pollution 
problems.  Moreover,  the 
implementation  process  for  a  5-minute 
NAAQS  (described  in  detail  in  the  40 
CFR  part  51  document  to  be  published 
shortly  in  the  Federal  Register)  could 
impose  significant  planning  and  other 
requirements  on  the  States  and  the 
regulated  community  that  are  neither 
very  efficient  nor  necessary  tor 
addressing  the  limited  number  of  jMjint 
sources  that  the  EPA  believes  may 
produce  high  5-minute  peak  SO2  levels. 
While  the  targeting  strategy  presented  in 
the  part  51  notice  is  designed  to  reduce 
such  burdens  to  the  extent  practicable 
under  the  Act.  the  implementation 
process  includes  a  number  of  time- 
consuming  steps  (e.g..  area  designations) 
that  are  not  particularly  germane,  given 
the  nature  of  the  problem,  and  could 
significantly  delay  effective 
remediation.  With  these  factors  in  mind 
and  in  view  of  her  desire  to  provide 
such  additional  protection  (beyond  the 
existing  NAAQS)  as  may  be  appropriate 
in  the  most  efficient  manner,  the 
Administrator  is  also  advancing  for 
public  comment  the  ahemative  of 
establishing  a  new  control  program 


■•In  its  ••closure  letter*",  the  1994  CASAC  panel 
staled.  •It  was  the  consensus  of  CASAC  that  any 
regulatory  strategy  to  ameliorate  such  exposure  be 
rist-based— targeted  on  the  most  likely  sources  of 
short-term  sulfur  dioxide  spikes  rather  thaji 
imposing  short-term  standards  on  all  sources.  AH  of 
the  nine  CASAC  Panel  members  recommended  thai 
Option  1.  the  establishment  of  a  new  S-minutes 
standard,  not  be  adopted.  Reasons  cited  for  this 
recommendation  included:  the  clinical  experiences 
of  many  ozone  experts  which  suggest  that  the 
effects  are  shon-term.  readily  reversible,  and  typical 
of  response  seen  with  other  stimuli.  Further,  the 
committee  viewed  such  exposures  as  rare  events 
which  will  even  become  rarer  as  sulfur  dioxide 
emissions  are  further  reduced  as  the  1990 
amendments  are  implemented.  In  addition,  the 
committee  pointed  out  thai  enforcement  of  a  short- 
term  NAAQS  would  require  substantial  technical 
resources.  Furthermore,  the  committee  did  not 
think  that  such  a  standard  would  be  enforceable 
.  .  ."  To  the  extent  CASAC  comments  about 
enforcement  of  a  short-terra  NAAQS  took  into 
account  such  factors  as  cost  and  technological 
feasibility,  the  courts  have  held  that  such  factors  are 
not  appropriate  considerations  in  the  establishment 
or  revision  of  NAAQS.  The  extent  to  which  these 
factors  influenced  the  CASAC  recommendation 
regarding  a  5-minute  NAAQS  is  unclear. 
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based  on  sections  303. 110(a)(2)(G),  and 
301(a)  of  the  Act. 

2.  Section  303  Program 

As  an  alternative  to  a  new  5-minute 
NAAQS,  the  staff  recommended  in  the 
staff  paper  supplement  that 
consideration  be  given  to  establishing  a 
new  regulatory  program  under  section 
303  to  supplement  the  protection 
provided  by  the  existing  NAAQS.  The 
staff  recommended  that  the  new 
program  establish  a  target  level  for 
control  in  the  range  of  0.60  to  1.0  ppm 
SO2.  expressed  as  the  maximum  5- 
mmute  block  average  in  1  hour,  and  that 
the  program  be  implemented  through  a 
risk-based,  targeted  strategy.  This 
approach  would  supplement  the 
existing  NAAQS  by,  in  effect,  placing  a 
cap  on  ambient  short-term  peak  SO2 
levels.  Exceedance  of  this  cap  would 
lead  to  source-specific  control  efforts 
designed  to  prevent  recurrence  of  such 
peak  levels,  thus  providing  additional 
protection  to  asthmatic  individuals  in 
proximity  to  the  source(s)  involved. 

Section  303  authorizes  the 
Administrator  to  bring  suits  for 
injunctive  relief  or  to  issue  appropriate 
administrative  orders  if  air  pollution 
levels  in  an  area  pose  "an  imminent  and 
substantial  endangerment  to  public 
health  or  welfare,  or  the  environment." 
Although  section  303  is  probably  best 
known  in  connection  with  EPA 
regulations  for  the  prevention  of 
"emergency  episodes"  involving  high 
concentrations  of  criteria  pollutants  (40 
CFR  part  51,  subpart  H),  the  Agency 
interprets  it  as  providing  authority  to  act 
in  a  variety  of  circumstances,  including 
situations  involving  pollution 
concentrations  lower  than  "emergency" 
levels  and  incidents  involving  industrial 
accidents  or  malfunctions  (EPA,  1983b, 
pp.  1-2.  5).«  Section  110(a)(2)(G)  of  the 
Act  requires  State  implementation  plans 
(SIP's)  to  contain  authority  comparable 
to  section  303  and  adequate  contingency 
plans  to  implement  that  authority.  As 
indicated  above,  the  program  proposed 
in  this  notice  would  be  based  on  both 
of  these  provisions,  as  well  as  section 
301(a)  of  the  Act,  which  grants  general 
authority  to  prescribe  regulations 
necessary  to  carry  out  the  functions  of 
the  Administrator. 

Although  the  proposed  program 
would  differ  in  some  respects  from  the 
approach  adopted  in  the  Agency's 
"emergency  episodes"  program,  it 


<  Similar  provisions  in  other  EPA  statutes  have 
been  similarly  construed  (see,  e.g.,  EPA  1993b 
(section  504  of  the  Clean  Water  Act);  EPA  1991 
(section  1431  of  the  Safe  Drinking  Water  Act):  EPA 
1963a  (section  106(a)  of  the  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act)). 


would  be  based  on  some  of  the  same 
fundamental  concepts.  The  emergency 
episodes  program  was  designed  to 
supplement  the  NAAQS  by  providing 
additional  protection  in  situations  not 
effectively  addressed  by  them,  i.e.,  in 
periods  of  air  stagnation  when  air 
pollution  levels  can  build  up  to  levels 
well  in  excess  of  the  NAAQS.  Under  the 
program.  SIP's  are  required  to  include 
contingency  plans  that  specify  two  or 
more  stages  of  episode  criteria — such  as 
the  alert,  warning,  and  emergency  levels 
specified  in  example  regulations  issued 
by  the  EPA — and  progressively  more 
stringent  abatement  actions,  including 
shutting  down  entire  industries  to  the 
extent  necessary,  as  pollution  levels 
advance  from  one  stage  to  another  (see 
40  CFR  part  51.  subpart  H  and  appendix 
L).  The  episode  criteria  and  associated 
abatement  actions  are  preventive 
measures  designed  to  ensure  that  certain 
pollution  concentrations — referred  to  as 
significant  harm  levels  (SHL's) — are 
never  achieved. 5 

Although  the  Agency  established 
SHL's  for  these  purposes  at 
concentrations  associated  with 
relatively  severe  health  effects,  the  use 
of  section  303  to  protect  public  health 
is  not  limited  to  situations  involving 
such  extreme  conditions.  By  design,  the 
SHL's  are  levels  that  should  never  be 
reached,  and  relatively  drastic  measures 
to  prevent  their  occurrence,  including 
court  actions  for  injunctive  relief,  are 
authorized  at  a  lower  level,  usually  the 
"emergency"  level  (EPA.  1993b,  pp.  4- 
5).  Indeed,  abatement  measures  may  be 
required  at  even  lower  levels  [id.],  both 
to  prevent  air  quality  levels  from 
deteriorating  further  (36  FR  20513,  Oct. 
23. 1971).  and  to  avoid  less  serious 
health  effects  that  can  occur  at  those 
levels  (39  FR  9672.  9673.  Mar.  13.  1974). 

Even  where  there  is  uncertainty  about 
a  threatened  harm,  the  EPA  interprets 
section  303  as  authorizing  action  where 
there  is  a  "reasonable  medical  concern" 
about  public  health  (EPA,  1983b,  p.  4). 
More  generally,  the  courts  have 
construed  similar  provisions  in  other 
EPA  statutes  liberally,  indicating  that 
action  under  them  is  not  limited  to 
extreme,  extraordinary,  or  "crisis" 
situations  but  may  be  based  on 
circumstances  posing  a  "reasonable 
cause  for  concern  that  someone  or 
something  may  be  exposed  to  a  risk  of 
harm"  if  remedial  action  is  not  taken 
(see.  e.g..  U.S.  versus  Conservation 
Chemical  Co.,  619  F.  Supp.  162. 194 
(VV.D.Mo.  1985).  EPA,  1993b,  pp.  10-13 


(CWA  section  504);  EPA,  1991.  pp.  .">- 
7  (SDVVA  section  1431);  EPA.  1983b,  pp. 
2-5  (CAA  section  303);  EPA,  1983a,  pp. 
8-9  (CERCLA  section  106(a))).  For  these 
and  other  reasons,  the  Agency  believes 
that  its  authority  to  address  threats  to 
public  health  or  welfare  or  the 
environment  under  section  303  is  not 
limited  to  situations  involving  pollutant 
concentrations  associated  with  severe 
effects.^ 

Like  the  emergency  episodes  program, 
the  new  section  303  program  would 
attempt  to  avoid  the  need  for  ad  hoc 
court  actions  by  establishing  a 
framework  for  remedial  efforts  in 
advance  through  the  Agency's 
rulemaking  authority.  However,  because 
5-minute  peak  SOj  concentrations  of 
concern  can  occur  rapidly,  with  little  or 
no  prior  build-up  of  SOj  levels,  and 
because  such  peak  concentrations  are 
relatively  quickly  dispersed,  the  Agency 
believes  that  a  section  303  program 
modeled  closely  on  the  emergency 
episodes  program  would  not  provide  an 
effective  response.  Instead,  the 
Administrator  concurs  with  the  staff 
recommendation  that  a  health-based, 
ambient-air  target  or  trigger  level  be 
established  if  this  alternative  is  selected, 
and  that  sources  that  cause  or  contribute 
to  exceedances  of  the  trigger  level  be 
identified  and  regulated  on  a  case-by- 
case,  source-specific  basis  to  prevent  .5- 
minute  peaks  of  concern  from  recurring. 
Given  the  nature  of  the  problem  being 
addressed,  the  trigger  level  would  need 
to  be  preventive  in  nature;  that  is.  it 
would  need  to  be  set  at  a  level  designed 
to  ensure  that  pollution  levels  that 
might  pose  a  significant  risk  to  the 
public  health  would  not  occur  in  the 
ambient  air. 

If  this  alternative  is  seleited.  it  is  the 
Administrator's  provisional  judgment, 
based  on  her  assessment  of  available 
health  information  and  for  the  reasons 
discussed  above,  that  the  appropriate 
trigger  level  for  the  section  303  program 
would  be  0.60  ppm  SO2  as  measured  in 
the  ambient  air,  so  as  to  provide  the 
same  level  and  degree  of  protection  as 
would  be  afforded  by  a  possible  new  5- 
minute  NAAQS.  As  discussed  earlier. 


"This  preventive  approach^ombining elements 
of  rulemaking  and  advance  planning — helps  10 
avoid  some  of  the  practical  problems  associated 
with  attempting  to  address  emergency  episodes  by 
seeking  injunctive  relief  on  an  ad  hoc  basis. 


"This  conclusion  is  consistent  with  the 
legislative  history  of  section  303,  as  well  as  ih.il  iil 
similar  provisions  in  other  EPA  statutes  (spe.  e.g.. 
S.  Rep.  No.  91-1196.  91st  Cong.,  2d  Sess.  35-36 
(1970)  (section  303  authority  applies  not  only  in 
situations  involving  incapacitating  body  damage, 
irreversible  body  damage,  and  increases  in 
mortality  but  also  "whenever  air  pollution  agents 
reach  levels  of  concentration  that  are  associated 
with.  .  .  the  production  of  significant  health 
effects  ...  in  any  significant  portion  of  the  general 
population").  It  is  also  consistent  with  the  .steady 
pattern  of  broadening  and  strengthening  of  section 
303  evident  in  all  amendments  to  the  Act  since 
1967  see.  e.g..  S.  Rep.  No.  101-228,  lOlst  Dmg..  IM 
Sess.  370-71  (1989)). 


the  Administrator  is  concerned  that  5- 
minute  peak  SO2  concentrations  of  0.60 
ppm  and  above  may  present  an 
unacceptable  risk  of  harm  to  asthmatic 
individuals  who  have  not  premedicated 
with  beta-  agonist  bronchodilators  and 
are  exposed  at  elevated  ventilation. 

The  details  of  the  proposed  section 
303  program  will  be  described  in  the 
Federal  Register  in  the  document 
con(|8ming  implementation  issues.  Like 
the  emergency  episodes  program,  the 
proposed  program  would  require  States 
to  adopt  SIP  provisions  containing 
necessary  legal  authority  and 
contingency  plans.  Once  a  violation  of 
the  trigger  level  proposed  in  today's 
notice  was  detected,  the  State  and  the 
pertinent  emission  source(s)  would 
need  to  take  steps  to  determine  the 
cause  of  the  violation,  and  the  source(s) 
would  need  to  implement  appropriate 
remedial  actions  to  prevent  recurrences 
of  such  emissions.  The  EPA  would  also 
be  able  to  take  action,  either  by 
enforcing  the  SIP  provisions  or  directly 
under  its  section  303  authority. 

The  proposed  section  303  program 
would  offer  several  distinct  advantages. 
It  would  provide  an  enforceable,  health- 
based  target  to  guide  the  actions  of  the 
regulated  community,  and  it  could  be 
focused  specifically  on  those  sources 
most  likely  to  cause  or  contribute  to 
high  5-minute  peak  SO2  exposures. 
Once  information  became  available  that 
a  source  had  caused  or  contributed  to  an 
exceedance  of  the  trigger  level, 
appropriate  actions  could  be  initiated 
quickly.  While  some  SIP. revisions 
would  be  necessary  for  States  to 
implement  this  program,  more  time- 
consuming  aspects  of  the  SIP  process 
such  as  designations  could  be  avoided. 
The  EPA  would  also  be  able  to  take 
action  directly  if  necessary.  The 
likelihood  that  this  program  could  bring 
about  prompt  and  effective  remediation 
of  problems  causing  high  5-minute  peak 
SO2  levels  is  a  factor  of  considerable 
importance  to  the  Administrator. 

3.  Retain  Current  Standards 

The  Administrator  has  also 
considered  the  staffs  third  alternative  of 
retaining  the  current  set  of  standards  but 
augmenting  their  implementation  by 
focusing  on  those  sources  that  are  most 
likely  to  produce  high  5-minute  peak 
SO2  levels.  The  targeting  strategy  and 
implementation  plan  will  be  discussed 
more  specifically  in  the  Federal 
Register  document  on  implementation 
issues.  This  approach  would  be  aimed 
at  assuring  that  the  existing  standards 
were  met  through  more  targeted 
monitoring,  including  the  routine 
collection  and  reporting  of  5-minute 
data,  and  more  vigorous  enforcement  of 


existing  regulatory  provisions  governing 
good  operating  practices,  upsets,  and 
malfunctions.  The  Administrator 
believes  that  additional  risk  reductions 
can  be  achieved  by  these  means,  and  the 
EPA  is  presently  taking  steps  to  initiate 
such  activities.  In  summary,  the  EPA  is 
requesting  public  comment  on  three 
alternative  approaches  for 
supplementing  the  protection  provided 
by  the  current  standards  against  the 
health  risk  posed  by  short-term  peak 
SO2  levels  if  additional  protection  is 
judged  to  be  necessary.  Given  the 
available  scientific  and  analytical  data, 
the  final  selection  of  the  most 
appropriate  course  of  action  will  be 
based  in  large  part  on  policy  and  legal 
considerations.  To  better  inform  the 
Administrator's  final  determination,  the 
EPA  specifically  requests  public 
comment  in  several  key  areas.  First,  the 
EPA  requests  the  submittal  of  additional 
factual  information  on  the  frequency  of 
occurrence  of  5-minute  peak  SO2  levels 
in  the  ambient  air,  as  well  as 
information  on  the  source  or  source 
types  and  the  nature  of  the  events  that 
are  most  likely  to  give  rise  to  such  peak 
SO2  levels.  Such  information  would 
assist  in  determining  the  most  effective 
regulatory  response.  Second,  throughout 
the  review  there  has  been  considerable 
debate  as  to  the  adequacy  of  the 
available  exposure  analyses.  In  light  of 
the  uncertainties  in  these  analyses,  the 
EPA  requests  the  submission  of  data 
that  would  allow  for  better 
characterization  of  the  asthmatic 
population  at  risk  and  of  the  fi^quency 
that  an  asthmatic  individual  would 
likely  be  exposed  to  peak  SO2 
concentrations,  particularly  at  levels  of 
0.60  ppm  and  above,  while  at  elevated 
ventilation.  Third,  of  particular  interest 
to  the  Administrator  is  the  issue  of  the 
medical  significance  of  the  reported  SO2 
induced  effects.  Given  the  broad 
diversity  of  opinion  of  the  asthma 
specialists  that  have  participated  in  the 
review  to  date,  the  EPA  specifically 
requests  other  members  of  the  medical 
community  who  are  experts  in  this  area 
to  submit  Uieir  views  on  this  important 
issue.  Finally,  the  EPA  requests 
comment  on  the  appropriateness  of  the 
0.60  ppm  level  for  5-minute  NAAQS 
and  the  section  303  program,  and 
whether  a  numerical  value  below  or 
above  0.60  ppm  would  be  more 
appropriate  to  protect  asthmatic 
individuals. 

D.  Averaging  Convention  for  the 
Standards 

The  averaging  convention  specifies 
the  interpretation  of  standards  for  a 
particular  averaging  time  (in  this  case, 
3-hour,  24-hour,  annual)  with  respect  to 


when  (time  and  day)  the  averaging 
period  (s)  begins  and  ends.  The  two 
major  alternative  averaging  conventions 
are  known  as  "block"  and  "running." 
Under  the  block  convention,  periods 
such  as  24  hours  and  3  hours  are 
measured  sequentially  and  do  not 
overlap;  when  one  averaging  period 
ends,  the  next  begins.  For  example,  one 
24-hour  measurement  would  be  taken 
from  midnight  on  day  one  to  midnight 
on  day  two;  the  next  would  begin  at 
midnight  on  day  two.  Under  the 
running  convention,  measurements  are 
allowed  to  overlap.  Thus,  if  one  24-hour 
period  were  measured  from  midnight  to 
midnight,  the  next  might  be  measured 
from  1  a.m.  to  1  a.m.  or  from  12:01  a.m. 
to  12:01  a.m.  Given  a  fixed  standard 
level,  running  averages  would  produce 
a  somewhat  more  restrictive  standard 
(Faoro,  1983;  Possiel,  1985). 

Although  the  wording  of  the  original 
24-hour.  3-hour,  and  annual  SO2 
standards  was  ambiguous  on  the  matter, 
the  earliest  actions  of  the  EPA  signify 
that  the  block  averaging  convention  was 
intended  for  these  standards  (OAQPS. 
1986).  and  block  averages  have  generally 
been  used  in  implementing  the 
standards.^  The  use  of  running  averages 
would  therefore  represent  a  tightening 
of  the  standards.  Because  the 
Administrator  has  determined,  for  the 
reasons  explained  in  this  notice  and  in 
the  April  21, 1993  notice  on  the 
secondary  NAAQS  (58  FR  21351).  that 
protection  of  the  public  health  and 
welfare  does  not  require  tightening  the 
existing  standards,  the  Administrator 
proposes  to  retain  the  block  averaging 
convention  for  the  24-hour.  3-hour,  and 
annual  standards.  To  eliminate  any 
future  questions  on  this  aspect  of  the 
standards,  clarifying  language  is  being 
proposed  in  the  regulation  (40  CFR  50.4 
and  50.5). 

E.  Form  of  the  Current  Standards 

In  revising  the  standards  for  ozone 
and  particulate  matter,  the  EPA 
concluded  that  it  would  be  appropriate 
to  make  technical  improvements  to  the 
form  in  which  the  standards  were 
expressed  (44  FR  8202,  Feb.  8. 1979:  52 
FR  24653,  July  1. 1987).  These 
improvements  were  embodied  in  a 
revised  statistical  form  for  the 


'Although  EPA  generally  does  not  specify  use  of 
a  running  average  in  evaluating  SOj  SIP's  for 
attainment  and  maintenance  of  the  NAAQS. 
running  averages  have  been  used  in  a  limiteid 
number  of  instances.  In  the  enforcement  context,  in 
cases  where  supplementary  control  systems  (SCS) 
were  used  as  an  interim  measure  to  protect  the 
NAAQS  at  primary  copper  smelters,  consent 
decrees  for  such  facilities  specified  running  average 
requirements  see,  e.g..  U.S.  v.  Phelps  Dodge  Corp. 
Civil  No.  81-088-TUC-MAR  (D.  Ariz,  filed  October 
20. 1986)). 
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standards,  which  was  intended  to 
maintain  desired  health  protection 
while  improving  ease  of 
implementation.  The  decisions  on  the 
statistical  form  were  made  in 
conjunction  with  decisions  on  the  level 
of  the  standard.  The  EPA  has  also 
considered  the  alternative  of  expressing 
the  SOj  standards  in  a  similar  statistical 
form,  with  one  expected  exceedance  per 
year  for  the  24-hour  and  3-hour 
standards  and  expressing  tlie  annual 
standard  as  an  expected  annual  mean. 
The  EPA  examined  the  relative 
protection  afforded  by  the  current 
standards  if  they  were  expressed  in 
statistical  form  (EPA.  1984a;  Frank. 
1987).  These  analyses  found  that  the 
standards  expressed  in  a  statistical  form 
would  afford  redu(,ed  protection  against 
the  24-hour,  annual,  and  3-hoi)r  health 
and  welfare  effects  associated  with  these 
averaging  periods  and,  in  addition, 
would  significantly  reduce  the  degree  of 
protection  the  existing  set  of  standards 
provides  against  5-mirute  pe.jk  SOj 
exposures.  Thus,  adopting  a  slatistical 
form  would  necessitate  revision.*;  to  the 
levels  of  the  existing  24-hour.  3-hour, 
and  annual  .standards  to  maintain  the 
requisite  level  of  protection  i^efcded.  In 
the  judgment  of  t.he  Administrator,  the 
limited  technical  advantages  of  adopting 
a  statistical  form  for  these  slaisdards  are 
not  sufficient  to  warrant  the 
administrative  burden  associated  with 
such  a  change. 

In  advancing  the  new  alternatives  of 
a  5-minute  NAAQS  and  a  section  303 
program  for  public  comment,  however, 
the  Administrator  believes  it  is 
appropriate  to  propose  that  they  fake  a 
statistical  form  as  recommended  by  the 
staff.  In  rea(i)ing  a  judgment  that  a  new 
5-minute  NAAQS  of  0.60  ppm  SO;  or  a 
new  section  303  trigger  level  of  0.60 
ppm  SO2  may  be  needed  to  provide 
additional  public  health  protection,  the 
Administrator  was  cognizant  of  and 
took  into  account  that  these  measures 
would  be  expressed  in  the  statistical 
form  when  determining  the  level  to  be 
proposed  for  each  alternative.  The  EPA 
is,  however,  requesting  comment  on 
whether  more  than  one  expected 
exceedance  should  be  allowed  as 
suggested  by  the  staff  (EPA  1994b,  pp. 
60-62).  In  seeking  comment  on  this 
question,  the  EPA  is  concerned  that  a 
single  upset  or  malfunction  during  a  day 
could  cause  multiple  exceedances  of  the 
proposed  5-minute  standard  level  or  the 
ahemative  section  303  trigger  level 
despite  a  source  operator's  good  faith 
and  willingness  to  take  prompt  and 
effective  abatement  action. 


F.  Other  Technical  Changes 

The  EPA  is  proposing  to  make  some 
minor  technical  changes  in  the  part  50 
regulations  concerning  the  SO2 
standards  (Frank,  1988).  First,  the  levels 
for  the  primary  and  secondary  NAAQS 
would  be  restated  in  ppm  rather  than 
Hg/m3  (40  CFR  50.4  and  50.5).  This 
would  be  done  to  make  the  SO;  NAAQS 
consistent  with  other  pollutants  and  to 
improve  understanding  by  the  public. 
The  levels  would  be  restated  as  follows: 
(a)  The  level  of  the  annual  standard  is 
0.030  parts  per  million  (ppm) 
(approximately  80  j^/m^),  (b)  the  level 
of  the  24-hour  standard  is  0.14  ppm 
(approximately  365  ^g/m'^),  and  (c)  the 
level  of  the  3-hour  standard  is  0.5  ppm 
(approximately  1300  Mg/m')-  Secondly, 
explicit  rounding  conventions  would  be 
added  (40  CFR  50.4  and  50.5).  This 
would  aid  State  and  local  air  pollution 
control  agencies  in  interpreting  the 
standard.  Finally,  data  completeness 
and  handling  conventions  would  be 
specified  (40  CFR  50.4  and  50  5).  These 
conventions  would  be  consistent  with 
the  deflnitions  used  with  ozone  and 
would  ensure  that  omission  or  deletion 
of  some  hourly  or  5-minute  data  will  not 
negate  obvious  exceedances  (see  40  CFR 
part  50,  appendix  H  for  the  equivalent 
ozone  language). 

VI.  Federal  Reference  Methods  and 
Equivalent  Methods 

The  Federal  Reference  Method  for 
measuring  ambient  concentrations  of 
SO;  set  forth  in  appendix  A  of  part  50 
is  not  capable  of  providing  5-minute 
average  concentration  measurements. 
Even  if  it  could,  such  a  manual  method 
would  not  be  practical  for  5-minute 
measurements  because  of  the  large 
number  of  individual  samples  that 
would  have  to  be  obtained  and 
analyzed.  Clearly,  an  automated, 
continuous  monitoring  method 
(equivalent  method)  is  required  for  5- 
minute  monitoring.  This  requirement  is 
innocuous,  however,  since  the  reference 
method  is  now  rarely  used  for  routine 
field  monitoring,  even  for  3-hour  or  24- 
hour  measurements,  having  already 
been  replaced  with  use  of  continuous, 
instrumental  equivalent  methods.  Thus, 
no  revisions  are  proposed  to  the 
reference  method. 

Although  most  of  these  instrumental 
equivalent  methods  provide  nominally 
continuous  SO;  concentration 
measurements,  these  measurements  are 
almost  universally  reduced  to 
standardized  hourly  averages  (block 
averages,  by  convention,  as  opposed  to 
running  or  overlapping  averages)  for 
purposes  of  recording,  validation, 
storage,  interpretation,  and  use.  (Longer- 
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term  averages  are  computed  from  the 
hourly  averages.)  Accordingly,  the 
performance  of  the  instruments  is 
usually  optimized  by  the  manufacturer 
toward  production  of  hourly  averages. 
Specifically,  the  response  of  the 
analyzers  may  be  intentionally  slowed 
to  provide  concentration  measurements 
that  change  more  slowly  than  the  adual 
input  concentration.  This  "smoothing" 
rdters  random  fluctuations  (noise), 
provides  more  stable  readings  for 
instrument  operators,  aids  calibration 
accuracy,  and  facilitates  more  accurate 
integration  of  the  readings  into  hourly 
averages. 

When  such  instruments  are  u.sed  to 
obtain  5-minute  average  concentration 
measurements,  however,  the  slowed 
response  often  causes  the  mea.surements 
to  underestimate  the  actual  peak 
concentration  of  short-duration 
concentration  peaks  (Eaton  et  al.,  1991; 
Eaton  et  al.,  1993).  The  degree  of  error 
is  estimated  to  be  from  a  few  percent  to 
as  much  as  20  or  25  percent,  depending 
on  the  response  time  of  the  instrument 
and  the  sharpness  (height  to  duration 
ratio)  of  the  concentration  peak.  (The 
smoothed  measurements 
correspondingly  overestimate  the 
duration  of  the  peak  such  that  the  peak 
is  correctly  integrated  for  longer 
averaging  periods  such  as  1  hour.) 

Fortunately,  more  accurate  5-minute 
average  concentration  measurements 
can  be  obtained  from  most  of  the 
equivalent  method  analyzers  available 
currently  by  relatively  minor 
modifications  to  increase  their  response 
times.  These  modifications  may  include 
minor  electronic  adjustments, 
substitution  of  modified  circuit  cards  or 
software  programs,  or  int^eased  How 
rates,  and  the  modifications  could  also 
likely  be  made  available  for  existing 
analyzers  through  either  user  or 
manufacturer  retrofitting.  Prior  to 
promulgation  of  one  of  the  regulatory 
alternatives,  SO2  analyzer 
manufacturers  would  be  informed  of  the 
new  requirements  for  faster  response 
time  for  both  new  and  existing  analyzers 
as  may  be  appropriate. 

Based  on  this  assessment,  the  EPA  is 
proposing  to  estabUsh  special, 
supplemental  performance 
specifications  that  would  be  applicable 
to  equivalent  method  analyzers  used  for 
5-minute  SO;  monitoring.  These  new 
f)erformance  specifications  would  be 
added  to  40  CFR  part  53,  which  .sets 
forth  the  provisions  under  which  the 
EPA  designates  reference  and  equivalent 
methods  for  air  monitoring  to  determine 
attainment  of  the  NAAQS.  Part  53  gives 
the  quantitative  performance 
specifications  and  other  requirements 
that  a  candidate  method  must  meet  to  bt^ 


designated  as  a  reference  or  equivalent 
method,  as  well  as  the  detailed  test 
procedures  by  which  the  various 
performance  parameters  are  to  be 
measured. 

Capability  for  accurate  5-minute 
monitoring  requires  more  stringent 
specifications  for  certain  performance 
parameters  than  are  required  for  1-hour 
average  measurements.  The  primary 
performance  specifications  that  must  be 
changed  are  those  having  to  do  with  the 
response  time  of  the  analyzer.  These  are 
the  "rise  time"  and  "fall  time" 
specifications  of  part  53.  which  describe 
the  time  required  for  the  output 
measurement  or  signal  of  the  analyzer  to 
respond  to  increases  or  decreases, 
respectively,  in  the  input  concentration. 
More  specifically,  these  times  are 
defined  as  the  time  required  for  the 
instrument  measurement  to  reach  95 
percent  of  the  final,  stable  reading  after 
a  step  increase  or  decrease  (respectively) 
in  the  input  concentration.  For  1-hour 
average  SO;  measurements,  analyzer 
response  can  be  relatively  slow;  the 
specifications  in  part  53  for  rise  and  fall 
time  are  both  15  minutes.  Typical  rise 
and  fall  times  of  several  widely  used 
designated  SO;  equivalent  method 
analyzers  are  between  2  and  5  minutes. 

However,  as  noted  previously,  such 
an  analyzer  may  underestimate  the 
actual  5-minute  average  concentration 
of  a  short-term  concentration  peak  by  as 
much  as  20  or  25  percent,  depending  on 
the  response  time  of  the  instrument  and 
the  nature  (shape)  of  the  concentration 
peak.  To  provide  more  accurate  5- 
minute  measurements,  the  maximum 
rise  and  fall  time  specifications  must  be 
reduced  to  2  minutes  or  less. 
Accordingly,  part  53  is  proposed  to  be 
amended  by  adding  supplemental 
maximum  rise  and  fall  time 
specifications  of  2  minutes  to  be 
applicable  to  designated  equivalent 
methods  for  SO;  that  would  be  used  for 
5-minute  monitoring. 

Another  performance  parameter  that 
is  associated  with  rise  and  fall  time  (and 
sometimes  included  in  the  generic  term 
"response  time")  is  "lag  time,"  which 
describes  the  time  between  the 
presentation  of  a  step  change  in  the 
input  concentration  and  the  first 
indication  of  the  change  in  the 
measurement  readings.  Although  the  lag 
time  represents  a  delay  in  the 
presentation  of  concentration 
measurement  readings  by  the  analyzer, 
technically  it  does  not  affect  the 
ultimate  accuracy  or  precision  of  5- 
minute  measurements  relative  to  the 
accuracy  or  precision  of  1-hour 
measurements.  Therefore,  no 
supplemental  lag  time  specification  is 
needed  for  5-minute  monitoring. 


The  only  other  performance 
specification  that  is  of  special  concern 
for  5-minute  monitoring  is  the 
measurement  range  of  the  analyzer. 
Measurements  of  5-minute  SO; 
concentrations  in  source-targeted  areas 
where  high  short-term  concentrations 
may  occur  would  likely  require  a  higher 
measurement  range  than  for  monitoring 
in  other  areas.  It  is  expected  that  a  1.0 
ppm  measurement  range  would  be 
adequate  for  most  5-minute  monitoring 
sites.  However,  accurate  measurements 
require  that  the  measured  concentration 
not  exceed  the  measurement  range 
during  any  portion  of  the  5-minute 
averaging  period.  Therefore, 
measurement  ranges  higher  than  1.0 
ppm  may  be  needed  at  some  monitoring 
sites. 

Part  53  specifies  a  base  measurement 
range  of  0.5  ppm  and  permits  ahernative 
ranges  up  to  1.0  ppm.  All  designated 
equivalent  methods  for  SO;  in  wide  use 
today  have  1.0  ppm  measurement 
ranges  that  are  approved  for  use  under 
their  equivalent  method  designations. 
Further,  if  a  higher  range  is  needed  at 
a  particular  monitoring  site,  provisions 
in  40  CFR  part  58.  appendix  C,  section 
2.6  allow  individual  approval  of  ranges 
higher  than  1.0  ppm  at  sites  where  such 
a  higher  range  is  justified.  Accordingly, 
only  a  minor  change  is  proposed  to  part 
53 — to  require  a  1.0  ppm  range  for 
equivalent  methods  for  SO;  that  would 
be  used  for  5-minute  monitoring. 

The  currently  existing  rise  and  fall 
time  and  range  specifications  in  40  CFR 
part  53  (for  1-hour  average 
measurements)  are  not  proposed  to  be 
changed.  Hence,  there  would  be  no 
change  in  the  base  requirements  in  40 
CFR  part  53  for  designation  of 
equivalent  methods  for  SO;.  The  new, 
supplementail  rise  and  fall  time  and 
range  specifications  being  proposed 
would  be  applicable  only  to  designated 
equivalent  methods  used  for  5-minute 
monitoring  and  would  create  a  subset  of 
SO;  equivalent  methods  that  would  be 
additionally  approved  for  5-minute 
monitoring.  Methods  that  meet  all  of  the 
existing  performance  specifications  but 
not  the  supplemental  specifications  for 
rise  and  fall  time  and  range  would  be 
acceptable  for  all  NAAQS  monitoring 
other  than  5-minute  monitoring.  This 
situation  would  be  similar  to  that  for 
other  performance  parameters  where, 
for  example,  some  designated 
equivalent  methods  are  approved  for 
use  on  multiple  measurement  ranges  or 
over  a  wider  operating  temperature 
range  than  the  minimum  range 
specified.  In  all  such  cases,  the 
additional  performance  quahfications, 
over  the  minimum  requirements  of  40 
CFR  part  53.  are  clearly  identified  and 


indicated  in  the  equivalent  method 
description.  This  description  appears  in 
both  the  notice  of  designation  published 
in  the  Federal  Register  and  in  the  List 
of  Reference  and  Equivalent  Methods  . 
maintained  in  accordance  with  §  53.8(c) 
and  distributed  to  the  EPA  Regional 
Offices  and  to  others  upon  request. 

Manufacturers  of  new  SO;  analyzers 
may  redesign  their  analyzers  to  provide 
for  additional  ranges,  faster  response,  or 
capability  for  user-selection  of  these 
parameters.  The  test  procedures  to  show 
that  an  analyzer  meets  the  new 
supplemental  range  and  rise  and  fall 
time  specifications  for  5-minute 
monitoring  are  the  same  range  and  rise 
and  fall  time  test  procedures  currently 
described  in  40  CFR  part  53.  Test  results 
from  these  tests  would  be  submitted 
along  with  the  results  from  the  other 
tests  in  an  application  for  an  equivalent 
method  determination  under  40  CFR 
part  53.  A  manufacturer  of  an  existing 
analyzer  that  is  currently  designated  as 
an  equivalent  method  for  SO;  but  does 
not  meet  the  new  supplemental 
specifications  for  range  and  rise  and  fall 
time  would  be  encouraged  to  develop 
modifications  to  the  analyzer  that  would 
allow  it  to  meet  the  new  specifications. 
The  manufacturer  should  then  carry  out 
appropriate  tests  to  demonstrate  that  the 
modified  analyzer  meets  the  new 
specifications  and  apply  for  approval  of 
the  modifications  under  §  53.14 
(modification  of  a  reference  or 
equivalent  method).  Manufacturers 
should  note,  however,  that  tests  other 
than  the  range  and  rise  and  fall  time 
tests  may  have  (o  be  carried  out.  since 
increasing  the  range  or  response  time 
could  have  a  possible  adverse  effect  on 
other  performance  parameters,  such  as 
noise  and  lower  detectable  limit. 
Ideally,  such  analyzer  modifications 
should  be  made  available  to  users  in  the 
form  of  a  retrofit  kit  for  user  installation, 
if  possible.  Alternatively.  *he  analyzer 
may  have  to  be  returned  to  the  factory 
for  the  modifications  to  meet  the  new  5- 
minute  monitoring  specifications. 

No  other  changes  to  40  CFR  part  53 
are  deemed  necessary  to  support  the  5- 
minute  monitoring  requirement. 

Vn.  Regulatory  impacts 

A.  Regulatory  Impacts  Administrative 
Requirements 

Under  Executive  Order  12866  (58  FR 
51713.  Oct.  4. 1993).  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
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(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or- 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
ccftnmunities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  notice  is  a  significant 
regulatory  action  because  of  its  potential 
to  have  an  annual  effect  on  the  economy 
of  $100  million  or  more.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Qianges  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

Summary  of  Regulatory  Impacts 

The  EPA  has  prepared  and  entered 
into  the  docket  a  draft  regulatory  impact 
analysis  (RIA)  entitled  "Regulatory 
Impad  Analysis  for  the  Proposed 
Regulatory  Options  to  Address  Short- 
Term  Peak  Sulfur  Dioxide  Exposures 
(June  1994)."  This  draft  RIA  includes 
estimates  of  costs,  economic  impacts, 
and  net  benefits  associated  with 
implementation  of  the  regulatory 
alternatives  discussed  above.  The 
proposed  regulatory  action  is  intended 
to  be  implemented  through  a  risk-based, 
targeted  monitoring  strategy  given  the 
localized  nature  of  the  short-term  SO2 
problem.  Absent  specific  information  on 
which  sources  would  be  impacted 
under  this  implementation  strategy, 
modeling  is  used  to  identify  SO^  sources 
likely  to  cau.se  exceedances  of  either  the 
0.60  p;)m  SO2,  1  or  5  expected 
exceedance  forms  of  the  standard. 
Although  there  are  large  uncertainties 
associated  with  the  modeling  analysis, 
such  analyses  are  currently  the  only 
available  tools  for  prediding  sources  of 
short-term  SO2  peaks  and  estimating 
.-iSSO<.iated  control  costs  for  reducing 
peak,  ambient  concentrations.  Given  the 
modeling  uncertainties,  as  well  as  that 
the  modeling  analyses  are  not  reflective 
of  the  specific  sources  to  be  targeted  by 
States  under  a  risk-based,  targeted 
implementation  strategy,  the  following 
estimated  impacts  should  be  viewed 
with  caution. 


Short-term  SO2  NAAQS  Regulatory 
Alternative 

The  cost  estimates  for  the  short-term 
SO2  NAAQS  regulatory  alternative 
represent  a  snapshot  of  the  estimated 
total  industry  costs  that  could  be 
incurred  at  some  unspecified  time  in  the 
future  following  full  implementation  of 
a  short-term  SO2  NAAQS.  The  costs  are 
based  on  the  use  of  add-on  control 
devices  and  fuel  switching  to  lower- 
sulfur  fuels.  Given  that  EPA  believes 
that  many  sources  will  be  able  to  reduce 
their  peaks  through  other, 
nontechnological  means,  this 
assumption  may  result  in  overstating 
costs.  With  this  caveat  in  mind, 
nonutility  annualized  costs  are 
estimated  to  be  approximately  $250 
million  for  an  ambient  SO2 
concentration  level  of  0.60  ppm,  1 
expected  exceedance.-  Annualized  costs 
for  a  0.60  ppm,  5  annual  exceedance 
concentration  level  are  estimated  to  be 
approximately  $160  million.  It  is 
estimated  that  SO2  will  be  reduced  by 
approximately  910  thousand  tons,  and 
560  thousand  tons  for  the  1  and  5 
exceedance  cases,  respectively. 
Incremental  to  the  title  IV  requirements 
and  attainment  of  the  existing  SO2 
NAAQS,  total  utility  annualized  costs  in 
2005  are  estimated  to  be  an  additional 
$1.5  billion  for  the  0.60  ppm,  1  expected 
exceedance  case,  and  $400  million  for 
the  5  expected  exceedance  case. 
Estimated  total  utility  SO2  emissions  in 
2005  are  not  expected  to  change  given 
the  title  IV  emissions  trading  program. 

Administrative  costs  are  estimated  to 
be  approximately  $18  miUion  for  the 
short-term  NAAQS  regulatory 
ahemative.  Monitoring  costs  are 
estimated  to  be  minimal. 

.Se<:tion  303  Regulatory  Alternative 

The  section  303  regulatory  alternative 
may  provide  for  lower  control  costs  at 
the  national  level  relative  to  the  cost 
estimates  for  the  short-term  SO2 
NAAQS.  First,  under  the  section  303 
program,  sources  would  be  allowed  to 
use  intermittent  controls  and  other 
practices  normally  barred  by  section  123 
of  the  Act  (e.g.,  supplemental  control 
systems,  stack  height  in  excess  of  GEP) 
to  prevent  exceedances  of  a  5-minute 
trigger  level.  These  types  of  controls  are 
generally  less  costly  to  employ  relative 
to  add-on  controls.  Secondly,  given  the 
timetables  in  the  Act  regarding  SIP 
development  and  attainment  of  the 
NAAQS,  it  is  probable  that  emission 
reductions  from  a  se^nion  303  program 
could  be  achieved  in  a  more  timely 
fashion.  While  some  SIP  revisions 
would  be  necessary  for  States  to 
implement  the  section  303  program, 


more  time-consuming  aspects  of  the  SIP 
pnK»ss  such  as  designations  could  be 
avoided.  There  is  a  greater  likelihood 
that  the  section  303  program  could  bring 
about  more  prompt  and  effeitive 
remediation  of  high  5-minute  SO2 
concentration  relative  to  the  short-term 
NAAQS  alternative.  In  respect  to  total 
annual  emission  reductions,  it  is  likely 
that  the  section  303  program  would 
achieve  less  emission  reductions  than  a 
short-term  NAAQS  program. 
Administrative  costs  are  expected  to  be 
minimal  as  some  resource-intensive 
components  of  the  SIP  process  could  be 
bypassed  under  a  section  303  program. 
Likewise,  monitoring  costs  are 
estimated  to  be  minimal. 

Analysis  of  Potential  Benefits 

A  quantitative  analysis  of  the  benefits 
of  reducing  short-term  SO2  peaks 
through  implementation  of  the 
regulatory  options  under  consideration 
in  this  RIA  is  not  possible  at  this  time. 
Results  of  a  staff  paper  exposure 
analysis  conducted  on  a  subset  of  SO? 
sources  potentially  affected  by  this 
rulemaking  indicate  that  as  many  as 
180,000-395.000  exposure  events  above 
0.5  ppm  SO2  may  occiu-  among  68,000- 
166,000  exercising  asthmatics  nationally 
every  year.  Moreover,  this  analysis 
shows  that  there  is  a  clustering  of  risk 
of  exposure  around  a  subset  of  those 
SO2  sources  analyzed.  It  is  expected  that 
reductions  in  short-term  SO2  peaks 
resulting  from  this  rulemaking  could 
reduce  potential  risks  of  adverse 
respiratory  effects  (e.g., 
bronchoconstriction,  wheezing,  chest 
tightness,  shortness  of  breath)  among 
exercising  asthmatic  individuals  that  are 
potentially  exposed  to  these  high  5- 
minute  SO2  ambient  concentrations. 
Additionally,  reductions  in  adverse 
welfare  effects  due  to  SO2  such  as 
improvements  in  visual  air  quality  and 
reductions  in  ecosystem  impacts,  odors, 
and  materials  ddmage,  and  redudions  in 
adverse  health  and  welfare  effects  due 
to  particulate  matter  may  be  achieved  as 
a  result  of  implementing  the  regulatory 
alternatives  considered  in  this 
document  today. 

A  final  RIA  will  be  issued  at  the  time 
of  promulgation  of  final  standards.  This 
draft  RIA  has  not  been  considered  in 
issuing  this  proposal.  In  accordance 
with  Executive  Order  12866,  this 
proposed  rule  was  submitted  to  OMB 
for  review.  Written  comments  from 
OMB  and  the  EPA  written  responses  to 
these  cx)mments  are  available  for  public 
inspection  at  the  EPA's  Central  Docket 
Section  (Docket  No.  A-84-25),  South 
Conference  Center,  Room  4,  Waterside 
Mall.  401  M  Street,  .SW.,  Washington, 
DC. 
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B.  Impact  on  Small  Entities 

Pursuant  to  the  EPA  guidelines  issued 
in  response  to  the  Regulatory  Flexibility 
Aii,  5  U.S.C,  600  et  seq.,  a  regulatory 
fiexibility  analysis  has  been  prepared 
and  is  discussed  in  the  draft  RIA  cited 
above.  The  analysis  examined  industry- 
wide cost  and  economic  impacts  for 
nonutility  and  utility  sources  of  SO3 
emissions  likely  to  be  impacted  by  the 
regulatory  alternatives  discussed  in  this 
notice.  The  EPA  also  analyzed  various 
industries  for  the  existence  of  small 
entities.  Given  data  limitations  and 
be«;ause  the  regulatory  alteniatives 
would  be  implemented  through  a  risk- 
based  targeted  strategy  described  in  the 
Federal  Register  document  on 
implementation  issues,  it  was  not 
feasible  to  quantitatively  ascertain 
whether  small  entities  within  a  given 
industry  category  would  be 
differentially  impacted  when  compared 
to  the  industry  category  as  a  whole. 

C  Reduction  of  Governmental  Burden 

Executive  Order  12875  ("Enhancing 
the  Intergovernmental  Partnership")  is 
designed  to  reduce  the  burden  to  State, 
local,  and  tribal  governments  of  the 
cumulative  effect  of  unfunded  Federal 
mandates,  and  recognizes  the  need  for 
these  entities  to  be  free  from 
unnecessary  Federal  regulation  to 
enhance  their  ability  to  address 
problems  they  face  and  provides  for 
Federal  agencies  to  grant  waivers  to 
these  entities  from  discretionary  Federal 
requirements.  In  accordance  with  the 
purposes  of  Executive  Order  12875,  the 
EPA  will  consult  with  representatives  of 
State,  local,  and  tribal  governments  to 
inform  them  of  the  requirements  for 
implpinenting  the  alternative  regulatory 
me.  sures  being  proposed  to  address 
sh or:  term  peak  SO2  exposures.  The 
KPA  will  summarize  the  <x)ncems  of  the 
Kiivernmental  entities  and  respond  to 
ih(  ir  comments  prior  to  faking  final 
;i(  tion. 

D.  Fnvirnnnientnl  Justice 

Exe(.i:tive  Order  12898  requires  that 
vaih  Federal  Agency  shall  make 
achieving  environmental  justice  p.irl  of 
its  Mission  by  identifying  and 
addressing,  as  appropriate, 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
of  its  programs,  policies,  and  activities 
oti  ninority  and  low-income 
pnpii!.itions.  The  requirements  of 
Exet.jtive  Order  12898  have  been 
addressed  in  the  draft  RIA  cited  above. 

On  average,  approximately  25  percent 
of  the  total  population  and  14  percent 
(i(  total  households  residing  in 
I'.eograp'iic  areas  that  are  potentially 


impacted  by  short-term  SO2  peaks  of 
0.60  ppm  or  greater  are  nonwhite  and 
below  the  poverty  level,  respectively. 
These  estimates  exceed  the  national 
averages  of  19.7  percent  and  12.7 
percent,  respectively.  It  also  follows 
that,  on  average,  25  percent  of  the 
asthmatics  potentially  exposed  to  short- 
term  SO2  peaks  of  0.60  ppm  or  greater 
are  nonwhite.  Upon  closer  examination, 
44  percent  of  these  potentially  SO2- 
impacted  areas  have  a  nonwhite 
population  greater  than  the  national 
average  with  24  percent  between  1  and 

2  times  greater,  10  percent  between  2 
and  3  times  greater,  7  percent  between 

3  and  4  times  greater,  and  3  percent 
between  4  and  5  times  greater. 

E.  Impact  on  Reporting  Requirements 

Air  quality  monitoring  activities  that 
would  o<xur  as  a  result  of  this  proposed 
rule  would  increase  the  costs  and  man- 
hour  burdens  to  State  and  local  agencies 
for  conducting  ambient  SO2  surveillance 
required  by  40  CFR  part  58  and 
currently  approved  under  OMB  Control 
Number  2060-0084.  Lncreased  costs 
would  result  from  the  relocation  of 
some  monitors  currently  operated  as 
part  of  the  Stale  and  Local  Air 
Monitoring  Stations  (SLAMS)  networks 
and  from  the  purchase  and  operation  of 
additional  monitors  in  a  small  number 
of  agencies  (see  the  related  document  to 
be  published  shortly  in  the  Federal 
Register  revising  40  CFR  parts  51  and  58 
for  information  on  compliance  with 
Paperwork  Reduction  Act 
requirements). 
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Appendix  I  to  the  Preamble 
February  19, 1987. 
The  Honorable  Lee  M.  Thomas, 
Administrator,  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20460. 

Dear  Mr.  Thomas:  The  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  has  completed 
its  review  of  the  1986  Addendum  to  the  1982 
Staff  Paper  on  Sulfur  Oxides  [Review  of  the 
National  Ambient  Air  Quality  Standards  for 
Sulfur  Oxides:  Updated  Assessment  of 
Scientific  and  Technical  Information] 
prepared  by  the  Agency's  Office  of  Air 
Quality  Planning  and  Standards  (OAQPS). 

The  Committee  unanimously  concludes 
that  this  document  is  consistent  in  all 
significant  respects  with  the  scientific 
evidence  presented  and  interpreted  in  the 
combined  Air  Quality  Criteria  Document  for 
Particulate  Matter/Sulfur  Oxides  (1982)  and 
its  1986  Addendum,  on  which  CASAC  issued 
its  closure  letter  on  December  15, 1986.  The 
Committee  believes  that  the  1986  Addendum 
to  the  1982  Staff  Paper  on  Sulfur  Oxides 
provides  you  with  the  kind  and  amount  of 
technical  guidance  that  will  be  needed  to 
make  appropriate  decisions  with  respect  to 
the  standards.  The  Committee's  major 
findings  and  conclusions  concerning  the 
various  scientific  issues  and  studies 
discussed  in  the  Staff  Paper  Addendum  are 
contained  in  the  attached  report. 

Thank  you  for  the  opportunity  to  present 
the  Committee's  views  on  this  important 
public  health  and  welfare  issue. 

Sincerely, 
Morton  Lippmann,  Ph.D., 
Chairman,  Clean  Air  Scientific  Advisory 
Committee. 

cc:  A.  James  Barnes 
Gerald  Emison 
Lester  Grant 
Vaun  Newill 
John  O'Connor 
Craig  Potter 
Terry  Yosie 

Summary  of  Major  Scientific  Issues  and 
CASAC  Conclusions  on  the  1986  Draft 
Addendum  to  the  1982  Sulfur  Oxides  Staff 
Paper 

The  Committee  found  the  technical 
discussions  contained  in  the  Staff  Paper 
Addendum  to  be  scientifically  thorough 


and  acceptable,  subject  to  minor 
editorialrevisions.  This  document  is 
consistent  in  all  significant  respects 
with  the  scientific  evidence  presented 
in  the  1982  combined  Air  Quality 
Criteria  Document  for  Particulate 
Matter/Sulfur  Oxides  and  its  1986 
Addendum,  on  which  the  Committee 
Issued  its  closure  letter  on  December  15 
1986. 

Scientific  Basis  for  Primary  Standards 

The  Committee  addressed  the 
scientific  basis  for  a  1-hour,  24-hour, 
and  annual  primary  standards  at  some 
length  in  its  August  26, 1983  closure 
letter  on  the  1982  Sulfur  Oxides  Staff 
Paper.  That  letter  was  based  on  the 
scientific  literature  which  had  been 
published  up  to  1982.  The  present 
review  has  examined  the  more  recently 
published  studies. 

It  is  flear  that  no  single  study  of  SOi 
cm  fiill>  address  the  range  of  public 
health  issues  that  arise  during  the 
standard  selling  process.  The  Agency 
has  completed  a  thorough  analysis  of 
the  strengths  and  weaknesses  of  various 
studies  and  has  derived  its 
recommended  ranges  of  interest  by 
evaluating  the  weight  of  the  evidence. 
The  Committee  endorses  this  approach. 
The  Committee  wishes  to  comment  on 
several  major  issues  concerning  the 
scientific  data  that  are  available.  These 
issues  include: 

•  Recent  studies  more  clearly 
implicate  particulate  matter  than  SO2  as 
a  longer-term  public  health  concern  at 
low  exposure  levels. 

•  A  majority  of  Committee  members 
believe  that  the  effects  reported  in  the 
clinical  studies  of  asthmatics  repre.sent 
effects  of  significant  public  health 
concern. 

•  The  exposure  uncertainties 
a-tsociated  with  a  1-hour  standard  are 
quite  large.  The  relationship  between 
the  frequency  of  short-term  peak 
exposures  and  various  scenarios  of 
asthmatic  responses  is  not  well 
understood.  Both  EPA  and  the  electric 
power  industry  are  conducting  further 
analyses  of  a  series  of  exposure 
as.sessraent  issues.  Such  analyses  have 
the  potential  to  increase  the  collective 
understanding  of  the  relationship 
between  SO2  exposures  and  responses 
observed  in  subgroups  of  the  general 
population. 

•  The  number  of  asthmatics 
vulnerable  to  peak  exposures  near 
electric  power  plants,  given  tbe 
protection  afforded  by  tbe  current 
standards,  represents  a  small  number  of 
people.  Although  the  Clean  Air  Act 
requires  that  sensitive  population 
groups  receive  protection,  the  size  of 
such  groups  has  not  been  defined. 


CASAC  believes  that  this  issue 
represents  a  l^al/policy  matter  and  has 
no  specific  scientific  advice  to  provide 
on  it. 

CASAC's  advice  on  primary  standards 
for  three  averaging  times  is  presented 
below: 

1-Hour  Standard— h  is  our  conclusion 
that  a  large,  consistent  data  base  exists 
to  document  the  bronchoconstrictive 
response  in  mild  to  moderate  asthmatics 
subjected  in  clinical  chambers  to  short- 
ferm^low  levels  of  sulfur  dioxide  while 
exercising.  There  is,  however,  no 
scientific  basis  at  present  to  support  or 
dispute  the  hypothesis  that  individuals 
participating  in  the  SO3  clinical  studies 
are  surrogates  for  more  sensitive 
asthmatics.  Estimates  of  the  size  of  the 
asthmatic  population  that  experience 
exposures  to  short-term  peaks  of  SO2 
(0.2-0.5  parts  per  million  (ppm)  SO2  for 
5-10  minutes)  during  light  to  moderate 
exercise,  and  that  can  be  expected  to 
exhibit  a  bronchoconstrictive  response, 
varies  from  5,000  to  50,000. 

The  majority  of  the  Committee 
believes  that  the  scientific  evidence 
supporting  the  establishment  of  a  new 
1-hour  standard  is  stronger  than  it  was 
in  1983.  As  a  result,  and  in  view  of  the 
significance  of  the  effects  reported  in 
these  clinical  studies,  there  is  strong, 
but  not  unanimous  support  for  the 
recommendation  tbat  the  Administrator 
consider  establishing  a  new  1-hour 
standard  for  SO2  exposures.  The 
Committee  agrees  that  the  range 
suggested  by  EPA  staff  (0.2-0.5  ppm)  is 
appropriate,  with  several  members  of 
the  Committee  suggesting  a  standard 
from  the  middle  of  this  range.  T^e 
Committee  concludes  that  there  is  not  a 
scientifically  demonstrated  need  for  a 
wide  margin  of  safety  for  a  1-hour 
standard. 

24-Hour  Standard — The  more  recent 
studies  presented  and  analyzed  in  the 
1986  Staff  Paper  Addendum,  in 
particular,  the  episodic  lung  function 
studies  in  children  (Dockery  et  al..  and 
Dassen  et  al.)  serve  to  strengthen  our 
previous  conclusion  that  the  rationale 
for  reaffirming  the  24-hour  standard  is 
appropriate. 

Annual  Standard— The  Committee 
reaffirms  its  conclusion,  voiced  in  its 
1983  closure  letter,  that  there  is  no 
quantitative  basis  for  retaining  the 
current  annual  standard.  However,  a 
decision  to  abolish  the  annual  standard 
must  be  considered  in  the  light  of  the 
total  protection  that  is  to  be  offered  by 
the  suite  of  standards  that  will  be 
established. 

The  above  recommendations  reflect 
the  consensus  position  of  CASAC  Not 
all  CASAC  reviewers  agree  with  each 
position  adopted  because  of  the 


uncertainties  associated  with  the 
existing  scientific  data.  However,  a 
strong  majority  supports  each  of  the 
specific  recommendations  presented 
above,  and  the  entire  Committee  agrees 
that  this  letter  represents  the  consensus 
position. 

Secondary  Standards 

The  3-hour  setjondary  .standard  was 
not  addressed  at  this  review. 

APPENDDC  n  to  the  Preamble 

June  1. 1994. 

Honorable  Carol  M.  Browner, 

Administrator.  U.S.  Environmental 

Protection  Agency.  401  M St.,  S.W., 

Washington.  DC.  20460. 
Subject:  Qean  Air  Scientific  Advisory 

Committee  Closure  on  the  Supplements 

to  Criteria  Document  and  Staff  Position 

Papers  for  SO2 

Dear  Ms.  Browner:  The  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  at  a  meeting 
on  April  12. 1994,  completed  its  review  of 
the  documents:  Supplement  to  the  Second 
Addendum  (1986)  to  Air  Quality  Criteria  for 
Particulate  Matter  and  Sulfur  Oxides; 
Assessment  of  New  Findings  on  Sulfur 
Dioxide  and  Acute  Exposure  He^alth  Effects 
in  Asthmatics;  and  Review  of  the  National 
Ambient  Air  Quality  Standards  for  Sulfur 
Oxides:  Updated  Assessmer'  of  .Scientific 
and  Technical  Information,  Supplement  to 
the  1986  OAQPS  Staff  Paper  Addendum.  The 
CommiUee  notes,  with  satisfaction,  the 
improvements  made  in  the  scientific  quality 
and  completeness  of  the  documents. 

With  the  changes  reconunended  at  our 
March  12  session,  written  comments 
submitted  to  the  Agency  subsequent  to  the 
meeting,  and  the  major  points  provided 
below,  the  documents  are  consistent  with  the 
scientific  evidence  available  for  sulfur 
dioxide.  They  have  been  organized  in  a 
logical  fashion  and  should  provide  an 
adequate  basis  for  a  regulatory  decision. 
Nevertheless,  there  are  four  major  points 
which  should  be  called  to  your  attention 
while  reviewing  these  materials: 

1.  A  wide  spectrum  of  views  exists  among 
the  asthrta  specialists  regarding  the  clinical 
and  public  health  significance  of  the  effects 
of  5  to  10  minute  concentrations  of  sulfur 
dioxide  on  asthmatics  engaged  in  exercise. 
On  one  end  of  the  spectrum  is  the  view  that 
spirometric  test  responses  can  "oe  observed 
following  such  short-term  exposures  and 
they  are  a  surrogate  for  significant  health 
effects.  Also,  there  is  some  concern  that  the 
effects  are  underestimated  because  moderate 
asthmatics,  not  severe  asthmatics,  were  used 
in  the  clinical  tests. 

At  the  other  end  of  the  spectrum,  the 
significance  of  the  spiromeUic  test  results  are 
questioned  because  the  response  is  similar  to 
that  evoked  by  other  commonly  encountered, 
non-specific  stimuli  such  as  exercise  alone, 
cold,  dry  air  inhalation,  vigorous  coughing, 
psychological  stress,  or  even  fatigue. 
Typically,  the  bronchoconstriction  reverses 
itself  within  one  or  two  hours,  is  not 
accompanied  by  a  Inte-phase  response  (often 
more  severe  and  potentially  dangerous  than 
the  immediate  response),  and  shows  no 
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evidence  of  cumulative  or  long-tenn  effects. 
Instead,  it  is  characterized  by  a  short-term 
period  of  bronchoconstriction.  and  can  be 
prevented  or  ameliorated  by  beta-agonist 
aerosol  inhalation. 

2.  It  was  the  consensus  of  CASAC  that  the 
exposure  scenario  of  concern  is  a  rare  event. 
The  sensitive  population  in  this  case  is  an 
unmedicated  asthmatic  engaged  in  moderate 
exercise  who  happens  to  be  near  one  of  the 
several  hundred  sulfur  dioxide  sources  that 
have  the  potential  to  produce  high  ground- 
level  sulfur  dioxide  concentrations  over  a 
small  geographical  area  under  rare  adverse 
meteorological  conditions.  In  addition, 
CASAC  pointed  out  that  sulfur  dioxide 
emissions  have  been  significantly  reduced 
since  EPA  conducted  its  exposure  analysis 
and  emissions  will  be  further  reduced  as  the 
1990  Clean  Air  Act  Amendments  are 
implemented.  Consequently,  such  exposures 
will  become  even  rarer  in  the  future. 

3.  It  was  the  consensus  of  CASAC  that  any 
regulatory  strategy  to  ameliorate  such 
exjxwures  be  risk-based — targeted  on  the 
most  likely  sources  of  short-term  sulfur 
dioxide  spikes  rather  than  imposing  short- 
term  standards  on  all  sources.  All  of  the  nine 
CASAC  Panel  members  recommended  that 
Option  1.  the  establishment  of  a  new  5- 
minutes  standard,  not  be  adopted.  Reasons 
cited  for  this  recommendation  included:  the 
clinical  experiences  of  many  ozone  experts 
which  suggest  that  the  effects  are  short-term, 
readily  reversible,  and  typical  of  response 
seen  with  other  stimuli.  Further,  the 
committee  viewed  such  exposures  as  rare 
events  which  will  even  become  rarer  as 
sulfur  dioxide  emissions  are  further  reduced 
as  the  1990  amendments  are  implemented.  In 
addition,  the  committee  pointed  out  that 
enforcement  of  a  short-term  NAAQS  would 
require  substantial  technical  resources. 
Furthermore,  the  committee  did  not  think 
that  such  a  standard  would  be  enforceable 
(see  below). 

4.  CASAC  questioned  the  enforceability  of 
a  5-minute  NAAQS  or  "target  level." 
Although  the  Agency  has  not  proposed  an  air " 
monitoring  strategy,  to  ensure  that  such  a 
standard  or  "target  level"  would  not  be 
exceeded,  we  infer  that  potential  sources 
would  have  to  be  surrounded  by  concentric 
circles  of  monitors.  The  operation  and 
maintenance  of  such  monitoring  networks 
would  be  extremely  resource  intensive. 
Furthermore,  current  instrumentation  used  to 
routinely  monitor  sulfur  dioxide  does  not 
respond  quickly  enough  to  accurately 
characterize  5-minute  spikes. 

The  Committee  appreciates  the 
uppuiiuiiii>  to  participate  in  this  review  and 
looks  forward  to  receiving  notice  of  your 
decision  on  the  standard.  Please  do  not 
hesitate  to  contact  me  if  CASAC  can  be  of 
further  assistance  on  this  matter. 

Sincerely, 
CeorgeT.  Wolff,  Ph.D.. 

Chair.  Clean  Air  Scientific  Advisory 
Committee. 

List  of  Subjects 

40  CFR  Part  50 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 


Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfur  oxides. 

40  CFR  Part  53 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  1, 1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  50— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  109  and  301(a),  Clean  Air 
Act,  as  amended  (42  U.S.Q  7409,  7601(a)). 

2.  Section  50.4  is  revised  to  read  as 
follows: 

§  50.4    National  primary  ambient  air  quality 
standards  for  sulfur  oxides  (sulfur  dioxide). 

(a)  The  level  of  the  annual  standard  is 
0.030  parts  per  million  (ppm),  not  to  be 
exceeded  in  a  calendar  year.  The  armual 
arithmetic  mean  shall  be  rounded  to 
three  decimal  places  (fractional  parts 
equal  to  or  greater  than  0.0005  ppm 
must  be  rounded  up). 

(b)  The  level  of  the  24-hour  standard 
is  0.14  parts  per  million  (ppm),  not  to 
be  exceeded  more  than  once  per 
calendar  year.  The  24-hour  averages 
shall  be  determined  from  successive 
nonoverlapping  24-hour  blocks  starting 
at  midnight  each  calendar  day  and  shall 
be  rounded  to  two  decimal  places 
(fractional  parts  equal  to  or  greater  than 
0.005  ppm  must  be  rounded  up). 

(c)  The  level  of  the  5-minute  standard 
is  0.60  parts  per  million  (ppm),  not  to 
be  exceeded  more  than  once  per 
calendar  year,  as  determined  in 
accordance  with  appendix  I  of  this  part. 

(d)  Sulfur  oxides  shall  be  measured  in 
the  ambient  air  as  sulfur  dioxide  by  the 
reference  method  described  in  appendix 
A  of  this  part  or  by  an  equivalent 
method  designated  in  accordance  with 
part  53  of  this  chapter. 

(e)  To  demonstrate  attainment,  the 
annual  arithmetic  mean  and  the  second- 
highest  24-hour  averages  must  be  based 
upon  hourly  data  that  are  at  least  75 
percent  complete  in  each  calendar 
quarter.  A  24-hour  block  average  shall 
be  considered  valid  if  at  least  75  percent 
of  the  hourly  averages  for  the  24-hour 
period  are  available.  In  the  event  that 


only  18, 19.  20,  21,  22,  or  23  hourly 
averages  are  available,  the  24-hour  block 
average  shall  be  computed  as  the  sum  of 
the  available  hourly  averages  using  18, 
19,  etc.  as  the  divisor.  If  less  than  18 
hourly  averages  are  available,  but  the 
24-hour  average  would  exceed  the  level 
of  the  standard  when  zeros  are 
substituted  for  the  missing  values, 
subject  to  the  rounding  rule  of 
paragraph  (b)  of  this  section,  then  this 
shall  be  considered  a  valid  24-hour 
average.  In  this  case,  the  24-hoiu"  block 
average  shall  be  computed  as  the  sum  of 
the  available  hourly  averages  divided  by 
24. 

3.  Section  50.5  is  revised  to  read  as 
follows: 

§  50.5    National  secondary  ambient  air 
quality  standard  for  sulfur  oxides  (sulfur 
dioxide). 

(a)  The  level  of  the  3-hour  standard  is 
0.5  parts  per  million  (ppm),  not  to  be 
exceeded  more  than  once  per  calendar 
year.  The  3-hour  averages  shall  be 
determined  from  successive 
nonoverlapping  3-hour  blocks  starting  at 
midnight  each  calendar  day  and  shall  be 
rounded  to  1  decimal  place  (fractional 
parts  equal  to  or  greater  than  0.05  ppm 
must  be  rounded  up). 

(b)  Sulfur  oxides  shall  be  measured  in 
the  ambient  air  as  sulfur  dioxide  by  the 
reference  method  described  in  appendix 
A  of  this  part  or  by  an  equivalent 
method  designated  in  accordance  with 
Part  53  of  this  chapter. 

(c)  To  demonstrate  attainment,  the 
second-highest  3-hour  average  must  be 
based  upon  hourly  data  that  are  at  least 
75  percent  complete  in  each  calendar 
quarter.  A  3-hour  block  average  shall  be 
considered  valid  only  if  all  three  hourly 
averages  for  the  3-hour  period  are 
available.  If  only  one  or  two  hourly 
averages  are  available,  but  the  3-hour 
average  would  exceed  the  level  of  the 
standard  when  zeros  are  substituted  for 
the  missing  values,  subject  to  the 
rounding  rule  of  paragraph  (a)  of  this 
section,  then  this  shall  be  considered  a 
valid  3-hour  average.  In  all  cases,  the  3- 
hour  block  average  shall  be  computed  as 
the  sum  of  the  hourly  averages  divided 
by  3. 

4.  Appendix  I  is  added  to  part  50  to 
read  as  follows: 

Appendix  I  to  Part  50 — Interpretation  of  the 
5-Minute  National  Ambient  Air  Quality 
Standard  for  Sulfur  Dioxide 

1.0  General. 

1.1  This  appendix  explains  the 
computations  necessary  for  analyzing  sulfur 
dioxide  data  to  determine  attainment  of  the 
5-minute  standard  specified  in  40  CFR  50.4. 
Sulfur  dioxide  is  measured  in  the  ambient  air 
by  the  reference  method  specified  in 
Appendix  A  of  this  part  or  an  equivalent 
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method  designated  in  accordance  with  part 
53  of  this  chapter. 

1.2    Several  terms  used  in  this  appendix 
must  he  defined.  A  "5-minute  hourly 
maximum"  for  SO2  refers  to  the  highest  of 
the  12  possible  nonoverlapping  5-minute  SO2 
averages  calculated  or  measured  during  a 
clock  hour.  The  term  "exceedance"  of  the  5- 
minute  standard  means  a  5-minute  houriy 
maximum  that  is  greater  than  the  level  of  the 
5-minute  standard  after  rounding  to  the 
nearest  hundredth  ppm  (i.e.  values  ending  in 
or  greater  than  0.005  ppm  are  rounded  up; 
e.g.,  a  value  of  0.605  would  be  rounded  to 
0.61,  which  is  the  smallest  value  for  an 
exceedance).  The  term  "year"  refers  to  a 
calendar  year.  The  term  "quarter"  refers  to  a 
calendar  quarter.  The  5-minute  SO  2  standard 
is  expressed  in  terms  of  the  number  of 
exceadances  per  year  after  adjusting  for 
missing  data  (if  required)  and  after  averaging 
over  a  two  year  p>eriod. 

2.0  Attainment  Determination. 

2.1  Under  40  CFR  50.4(c)  the  5-minute 
standard  is  attained  when  the  number  of 
exceedances  per  year  is  less  than  or  equal  to 
one.  In  general,  this  determination  is  to  be 
made  by  recording  the  number  of  5-minute 
hourly  maximum  exceedances  at  a 
monitoring  site  for  each  year,  using  the 
calculations  in  section  3.2  to  compensate  for 
missing  data  (if  required),  averaging  the 
number  of  exceedances  over  a  two  year 
period,  and  comparing  the  number  of 
exceedances  (rounded  to  the  nearest  integer) 
to  the  number  of  allowable  exceedances. 

2.2  There  are  less  stringent  requirements 
for  showing  that  a  monitor  has  failed  an 
attainment  test  and  thus  has  recorded  a 
violation  of  the  sulfur  dioxide  standards. 
Although  it  is  necessary  to  meet  the 
minimum  data  completeness  requirements  to 
use  the  computational  formula  described  in 
section  3.2,  this  criterion  does  not  apply 
when  there  are  obvious  nonattainment 
situations.  For  example,  when  a  site  fails  to 
meet  the  completeness  criteria, 
nonattainment  of  the  5-minute  standard  can 
still  be  established  on  the  basis  of  the 
observed  number  of  exceedances  in  a  year 
(e.g.  three  observed  exceedances  in  a  single 
year). 

3.0  Calculations  for  the  5-Minute 
Standard 

3.1  Calculating  a  5-Minute  hourly 
maximum.  A  5-minute  hourly  maximum 
value  for  SO2  is  the  highest  of  the  5-minute 
averages  from  the  twelve  possible 
nonoverlapping  periods  during  a  clock  hour. 
These  5-minute  values  shall  be  rounded  to 
the  nearest  hundredth  ppm  (fractional  values 
equal  to  or  greater  than  0.005  ppm  are 
rounded  up).  A  5-minute  maximum  shall  be 
considered  valid  if  (1)  5-minute  averages 
were  available  for  at  least  9  of  the  twelve 
five-rainute  periods  during  the  clock  hour  or 
(2)  the  value  of  the  5-minute  average  exceeds 
the  level  of  the  5-minute  standard. 


3.2    Calculating  estimated  exceedances  for 
a  year. 

3.2    Because  of  practical  considerations,  a 
5-minute  maximum  SO2  value  may  not  be 
available  for  each  hour  of  the  year.  To 
account  for  the  possible  effect  of  incomplete 
data,  an  adjustment  must  be  made  to  the  data 
collected  at  a  particular  monitoring  location 
to  estimate  the  number  of  exceedances  in  a 
year.  The  adjustment  is  made  on  a  quarterly 
basis  to  ensure  that  the  entire  year  is 
adequately  represented.  In  this  adjustment, 
the  assumption  is  made  that  the  fraction  of 
missing  values  that  would  have  exceeded  the 
standard  level  is  identical  to  the  fraction  of 
measured  values  above  this  level. 

3.2.2  The  computation  for  incomplete 
data  is  to  be  made  for  all  NAMS  and  SLAMS 
sites  with  50  percent  to  90  percent  complete 
data  in  each  quarter.  If  a  site  has  more  than 
90  percent  complete  data  in  a  quarter,  no 
adjustment  for  missing  data  is  required.  If  a 
site  has  less  than  50  percent  complete  data 
in  a  quarter,  no  adjustment  for  missing  data 
is  required  and  the  observed  exceedances  are 
used.  To  demonstrate  attainment,  a  site  must 
have  at  least  75  percent  complete  data  in 
each  quarter. 

3.2.3  The  estimate  of  the  expected 
number  of  exceedances  for  the  quarter  is 
equal  to  the  observed  number  of  exceedances 
plus  an  increment  associated  with  the 
missing  data.  The  following  formula  must  be 
used  for  these  computations: 

e,=v,-t-[(v,/n<,)x(N,-n<,]=v,xN<,/n,    |l| 
where 

eq=the  estimated  number  of  exceedances  for 

quarter  q, 
Vi,=the  observed  number  of  exceedances  for 

quarter  q, 
N,=the  number  of  hours  in  quarter  q,  and 
nq=the  number  of  hours  in  the  quarter  with 

valid  5-minufe  houriy  SO2  maximums 
q=the  index  for  each  quarter,  q=l,  2,  3  or  4. 
The  estimated  number  of  exceedances  for  the 
quarter  must  be  rounded  to  the  nearest 
hundredth  (fractional  values  equal  to  or 
greater  than  0.005  are  rounded  up). 
3.2.4  The  estimated  number  of 
exceedances  for  the  year,  e,  is  the  sum  of  the 
estimates  for  each  quarter. 


e  =  Ie,     [21 


q=l 

The  estimated  number  of  exceedances  for  a 
single  year  must  be  rounded  to  one  decimal 
place  (fractional  values  equal  to  or  greater 
than  0.05  are  rounded  up). 

3.2.5    The  number  of  exceedances  is  then 
estimated  by  averaging  the  individual  annual 
estimates  over  a  two  year  period,  rounding  to 
the  nearest  integer,  and  comparing  with  the 
allowable  exceedance  rate  of  one  per  year 
(fractional  values  equal  to  or  greater  than  0.5 
are  rounded  up;  e.g.,  an  estimated  number  of 


exceedances  of  1.5  would  be  rounded  to  2. 
which  is  the  lowest  value  for  nonattainmenl). 

3.2.6    Example. 

i.  During  the  most  recent  quarter,  1210  out 
of  a  possible  2208  5-minute  hourly 
maximums  were  recorded,  with  one  observed 
exceedance  of  the  5-minute  standard.  Using 
formula  Uj,  the  estimated  number  of 
exceedances  for  the  quarter  is 
e=lx2208/1210=1.825  or  1.83 

ii.  If  the  estimated  exceedances  for  the 
other  four  quarters  were  0.0,  then  using 
formula  (2),  the  esUmated  number  of 
exceedances  for  the  year  is 

1.83+0.0+0.0+0.0=1.83  or  1.8 

iii.  If  the  estimated  number  of  exceedances 
foi  the  previous  year  was  0.0,  then  the 
expected  number  of  exceedances  is  estimated 
by 

(1.8+0.0)/2=0.9orl 

iv.  Since  1  does  not  exceed  the  allowable 
number  of  exceedances,  this  monitoring  site 
would  not  fail  the  attainment  test. 

PART  Sa-AMBIENT  AIR  MONnORING 
REFERENCE  AND  EQUIVALENT 
METHODS 

1.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  Sec.  301(a)  of  the  Clean  Air  Act 
(42  use.  sec.  1857g{a)),  as  amended  by  sec. 
15(c)(2)  of  Pub.  L.  91-604,  84  Stat.  1713, 
unless  otherwise  noted. 

2.  Section  53.20  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (b)  and  by  revising  the  table 
to  paragraphic)  to  read  as  follows: 

§53.20    General  provisions. 


(b)  *  *  •  Candidate  methods  for 
sulfur  dioxide  may  be  additionally 
approved  for  use  in  obtaining  5-minute 
average  concentration  measurements  by 
meeting  all  of  the  specified 
requirements  for  both  the  0  to  0.5  ppm 
and  0  to  1.0  ppm  ranges  and  meeting  the 
supplemental  specifications  for  rise  and 
fall  time  given  in  Table  B-1.  Such 
additional  approval  for  5-minute 
monitoring  shall  be  included  in  any 
equivalent  method  designation 
determination  for  the  method  and  shall 
be  identified  in  the  Federal  Register 
notice  of  designation  required  under 
§  53.8(a).  the  notice  to  the  appUcant 
required  under  §  53.8fb),  and  the  hst  of 
designated  methods  required  under 
§  53.8(c). 

(c)*  *   • 
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Table  B-i  .—Performance  Specifications  for  Automated  Methods 


Performance  parameter 


1 .  Range  Supptemental,  5-minute^ 


2.  Noise  

3.  Lower  detectable  limit 

4.  Interference  equivalent 

Each  irUerfefant 

Total  interferant  ._ 

5.  Zero  drift,  12  and  24  hour 

6.  Span  drift,  24  hour: 

20  percent  of  upper  range  limit .... 
80  percent  of  upper  range  limit .... 

7.  Lag  tirrw  _ 

8.  Rise  time  Supplemental,  S-minute^ 

9.  Fall  time  Supplemental,  S-minute^  . 

10.  Precision: 

20  percent  of  upper  range  limit .... 
80  percent  of  upper  range  limit .... 


Units 


ppm' 
ppm.. 
ppm.. 
ppm  .. 

ppm  .. 
ppm.. 
ppm.. 


Percent 
Percent 
Minutes 
Minutes 
KSnutes 
Minutes 
Minutes 

ppm 

ppm 


Sulfur  di- 
oxide 


0-0.5 

0-1.0 

0.005 

0.01 

±0.02 
±0.06 
±0.02 

±20.0 

±5.0 

20 

15 

2 

15 

2 

0.010 
0.015 


Photo- 
chemical 
oxidants 


0-0.5 

0.005 
0.01 

±0.02 
±0.06 
±0.02 

±20.0 

±5.0 

20 

15 

15 


0.010 
0.010 


Carbon 
(TXNiOKide 


0-50 

0.50 
1.0 

±1.0 
±1.5 
±1.0 

±10.0 

±2.5 

10 

5 


0.5 
0.5 


Nitropen 
dk}x)de 


0-0.5 

0.005 
0.01 

±0.02 
±0.04 
±0.02 

±20.0 

±5.0 

20 

15 

15 


0.020 
0.030 


Definitions 
and  test  pro- 
cedures 


Sec.  53.23(a). 

Sec.  53.23(b). 
Sec.  53.23(c). 

Sec.  53.23(d). 

Sec.  53.23(e). 

Sec.  53.23(e). 

Sec.  53.23(e). 
Sec.  53.23(e). 

Sec.  53.23(e). 
Sec.5323(e) 


'  Parts  per  million  by  volume.  To  convert  from  parts  per  million  to  jig/m '  at  25  "C  and  760  mm  Hg,  multiply 
lecular  weight  of  the  gBS. 
^  Supplemental  specifications  applicable  to  sulfur  dioxide  equivalertt  nrtettwds  to  be  additionally  approved  for 
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by  f^/0.02447,  where  M  is  the  mo- 
use for  5-minute  monitoring. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Animal  Candidate  Review 
for  Listing  as  Endangered  or 
Threatened  Species 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  review. 

SUMMARY:  In  this  notice  the  U.S.  Fish 
and  Wildlife  Service  (Service)  presents 
an  updated  compilation  of  vertebrate 
and  invertebrate  animal  taxa  native  to 
the  United  States  that  are  being 
reviewed  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  Such 
taxa  are  generally  referred  to  as  listing 
candidates  (candidates).  The  changes  in 
this  document  from  previous  animal 
notices  of  review  primarily  involve:  (1) 
the  addition  of  new  candidate  taxa;  (2) 
changes  in  category  for  some 
candidates;  (3)  additions  and  deletions 
in  State  historic  distributions;  and  (4) 
changes  in  status  trend  for  some 
candidate  taxa.  Procedures  initiated  in 
the  previous  animal  notice  of  review 
(November  21.  1991.  56  FR  58804)  that 
are  being  continued  include:  (1)  a 
category  (PE  or  FT)  for  species  that  are 
currently  proposed  for  listing  under  the 
Act;  (2)  alphabetical  organization  by 
scientific  name  of  taxa  under  each  major 
group  beading  (class  or  order)  identified 
in  previous  notices;  (3)  the  omission  of 
taxa  that  have  been  identified  as  non- 
candidates  in  previous  notices:  and  (4) 
identification  of  a  Fish  and  Wildlife 
Service  Region  with  lead  responsibility 
for  each  taxon.  While  it  is  prudent  to 
talce  candidate  taxa  into  account  during 
environmental  planning,  neither  the 
substantive  nor  procedural  provisions  of 
the  Act  apply  to  a  taxon  that  is 
designated  as  a  candidate.  (Species  that 
have  been  proposed  for  listing  are 
covered  by  the  conference  procedure  of 
Section  7(a)(4)  of  the  Act).      * 

Through  the  publication  of  this 
notice,  the  Service  also  requests  any 
additional  status  information  that  may 
be  available.  This  information  will  be 
considered  in  preparing  listing 
documents  and  future  revisions  and/or 
supplements  to  the  notice  of  review.  If 
will  also  assist  the  Service  in 
monitoring  changes  in  the  status  of 
listing  candidates. 

DATE:  Comments  are  requested  until  the 
publication  of  an  update  of  this  notice, 
anticipated  in  1996. 


ADDRESSES:  Interested  persons  or 
organizations  should  submit  comments 
regarding  particular  taxa  to  the  Regional 
Director  of  the  Region  specified  with 
each  taxon  as  having  the  lead 
responsibility  for  that  taxon.  Comments 
of  a  more  general  nature  may  be 
submitted  to:  Chief — Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Mail  Stop  452  ARLSQ, 
Washington.  D.C.  20240.  Written 
comments  and  materials  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  by  appointment  in 
the  Regional  Offices  listed  below. 

Region  1. — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  Washington, 
Commonwealth  of  the  Northern  Mariema 
Islands,  and  Pacific  Territories  of  the 
United'States. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (503- 
231-6241). 

Region  2. — Arizona.  New  Mexico, 
Oklahoma,  and  Texas. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103  (505- 
766-3972). 

Region  3. — Illinois,  Indiana.  Iowa, 
Michigan.  Minnesota.  Missouri.  Ohio, 
and  Wisconsin. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service.  Federal  Building.  Fort 
Snelling.  Twin  Qties,  Minnesota  55111 
(612-725-3276). 

Region  4. — Alabama,  Arkansas. 
Florida.  Georgia.  Kentucky.  Louisiana. 
Mississippi.  North  Carolina,  South 
Carolina.  Tennessee.  Puerto  Rico,  and 
the  U.S.  Virgin  Islands. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service.  1875  Century 
Boulevard.  Atlanta.  Georgia  30303  (404- 
679-7103). 

Region  5. — Connecticut,  Delaware. 
District  of  Columbia,  Maine,  Maryland. 
Massachusetts.  New  Hampshire,  New 
Jersey,  New  York.  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service.  300  Westgate  Center 
Drive.  Hadley.  Massachusetts  01035- 
9589  (413-253-8615). 

Region  6. — Colorado.  Kansas, 
Montana.  Nebraska.  North  Dakota. 
South  Dakota.  Utah,  and  Wyoming. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  25486. 
Denver  Federal  Center.  Denver. 
Colorado  80225  (303-236-7398). 

Region  7. — Alaska. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service.  1011  East  Tudor 


Street,  Anchorage,  Alaska  99501  (907- 
786-3605). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species  (703-358-2171) 
or  Endangered  Species  Coordinator(s)  in 
the  appropriate  Regional  Office(s)  listed 
above.  ^ 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  (16 
U.S.C.  1531  et  seq.)  requires  the 
Secretary  of  the  Interior  (or  Commerce 
according  to  vested  program 
responsibilities)  to  determine  whether 
wildlife  and  plant  species  are 
endangered  or  threatened,  based  on  the 
best  available  scientific  and  commercial 
data,  after  conducting  a  review  of  their 
status.  In  regulations  found  at  50  CFR 
424.15  the  Service  advises  that  it  may 
publish  comprehensive  notices  of  such 
review.  These  notices  contain  the  names 
of  the  species  considered  to  be 
candidates  for  listing  under  the  Act  and 
indicate  whether  sufficient  scientific  or 
commercial  information  is  available  to 
warrant  proposing  to  list  them.  They 
also  solicit  additional  information 
regarding  any  of  the  species  mentioned. 

The  Service  has  for  many  years  been 
gathering  data  on  taxa  of  animals  native 
to  the  United  States  that  appeared,  at 
least  at  times,  to  merit  consideration  for 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife.  The  accompanying 
table  identifies  many  of  these  taxa 
(including,  by  definition,  biological 
subspecies  and  certain  distinct 
population  segments  of  vertebrate 
animals)  and  assigns  each  taxon  to  one 
of  the  categories  described  below.  In 
revising  this  compilation  the  Service 
relies  on  information  from  status 
surveys  conducted  for  candidate 
assessment  and  on  other  information 
from  State  Heritage  Programs,  from 
other  State  and  Federal  Agencies  (such 
as  the  Forest  Service  and  the  Bureau  of 
Land  Management),  from 
knowledgeable  scientists,  and  from 
comments  received  in  response  to 
previous  notices  of  review. 

Unless  it  is  the  subject  of  a  current 
published  proposed  rule  to  determine 
endangered  or  threatened  status,  none  of 
these  taxa  receives  substantive  or 
procedural  protection  pursuant  to  the 
Act  (species  that  are  the  subject  of  a 
final  listing  rule  are  removed  fi-om  this 
table  at  each  periodic  updating).  The 
Act  requires,  however,  monitoring  the 
status  of  certain  candidate  taxa  to 
prevent  their  extinction  while  awaiting 
listing  decisions.  The  Service  intends  to 
monitor  the  status  of  all  listing 
candidates  to  the  fullest  extent  possible. 


emphasizing  monitoring  of  species  for 
which  available  scientific  and 
commercial  information  indicates 
imminent  threat  (see  the  listing  priority 
guidelines  published  September  21, 
1983,  48  FR  43098). 

Many  of  the  taxa  in  Lhe  accompanying 
table  were  covered  in  the  Service's 
previous  animal  notices  of  review.  The 
pre«jeding  animal  notice  of  nwiew  was 
published  in  the  FEDERAL  REGISTER  of 
November  21, 1991  (56  FR  58804- 
S8B36).  Previous  to  that  a 
comprehensive  animal  notice  was 
published  January  6, 1989  (54  FR  554- 
579),  with  minor  corrections  on  August 
10, 198y  (54  FR  32833).  Earlier 
comprehensive  reviews  for  vertebrate 
animals  were  published  on  September 
IH.  1985  (50  FR  37958-37967),  and  on 
December  30, 1982  (47  FR  58454- 
58460).  An  initial  comprehensive 
renew  for  invertebrate  animals  was 
published  May  22. 1984  (49  FR  21664- 
21675).  This  revised  notice  supersedes 
all  previous  animal  notices  of  review. 

The  Service  has  assigned  lead 
responsibihty  to  one  of  its  Regional 
Offices  for  each  candidate  species  that 
oixurs  in  more  than  one  Service  Region. 
The  comments  received  in  response  to 
the  previous  animal  notices  of  review 
have  been  provided  for  review  to  the 
Region  having  lead  responsibility  for 
each  candidate  species  mentioned  in  the 
comment.  The  Service  will  likewise 
consider  all  information  provided  in 
response  to  this  notice  of  review  in 
deciding  whether  or  not  to  propose 
species  for  listing  and  when  to 
unde.'lake  necessary  listing  actions.  All 
comments  received  become  part  of  the 
administrative  record  for  the  species 
mentioned. 

Some  tajta  covered  by  the  previous 
notices  have  had  final  determinations  of 
endangered  or  threatened  status  and, 
therefore,  are  not  included  in  this  notice 
of  review  (for  the  current  U.S.  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  contact  any  of  the  offices  in 
the  above  "ADDRESSES"  section).  Also, 
farmer  animal  candidates  that  have  be«n 
assigned  in  previous  notices  to 
categories  3A,  38  or  3C  (see  definitions 
below)  are  not  repeated  here,  except  in 
cases  where  subsequent  category 
changes  were  necessary. 

Cnrrenl  Notice 

This  notice  reflects  the  Service's 
current  judgment  of  the  possible 
vulnerability  and  status  trends  of  native 
U.S.  animal  taxa.  Taxa  in  the  notice  are 
assigned  to  several  status  categories, 
noted  in  the  "Category"  column  at  the 
left  side  of  the  table. 


Codes  for  the  major  status  categories 
of  taxa  in  the  first  column  of  the  table 
are  explained  below: 

PE — Taxa  already  proposed  (o  be 
listed  as  endangered. 

PT — Taxa  already  proposed  to  be 
listed  as  threatened. 

1 — ^Taxa  for  which  the  Service  has  on 
file  sufficient  information  on  biological 
vuhierability  and  threat(s)  to  support 
proposals  to  list  them  as  endangered  or 
threatened  species.  Proposed  rules  have 
not  yet  been  issued  because  this  action 
is  precluded  at  present  by  other  listing 
activity.  In  accordance  with  the  policy 
announced  in  a  statement  published 
May  12. 1993  (58  FR  28034-28035),  all 
species  that  have  been  the  subject  of  a 
petition  determination  of  "warranted 
but  precluded"  for  listing  are 
automatically  assigned  to  Category  1  of 
the  next  comprehensive  notice  of  review 
unless  they  are  proposed  or  determined 
to  be  "not  warranted"  in  the  interim. 
Development  and  pubbcation  of 
proposed  rules  on  Category  1  taxa  are 
anticipated,  however,  and  the  Service 
encourages  other  Federal  agencies  to 
give  consideration  to  such  taxa  in 
environmental  plaiming. 

2 — ^Taxa  for  which  information  now 
in  the  possession  of  the  Service 
indicates  that  proposing  to  list  as 
endangered  or  threatened  is  possibly 
appropriate,  but  for  which  persuasive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  proposed  rules.  The  Service 
emphasizes  that  these  taxa  are  not  being 
proposed  for  listing  by  this  notice,  and 
there  are  no  current  plans  for  such 
proposals  until  additional  supfKtrting 
information  becomes  available.  Further 
biological  research  and  field  study 
usually  will  be  necessary  to  ascertain 
the  status  of  taxa  in  this  category.  It  is 
likely  that  many  will  be  found  not  to 
warrant  Usting,  either  because  they  are 
not  threatened  or  endangered  or  because 
they  do  not  qualify  as  species  under  the 
definition  in  the  Act,  while  others  will 
be  found  to  be  in  greater  danger  of 
extinction  than  some  taxa  already  found 
in  Category  1.  An  asterisk  (•)  beside  the 
category  number  indicates  that  the 
species  may  possibly  be  extinct.  The 
Service  hopes  that  this  notice  will 
encourage  necessary  research  on 
vulnerability,  taxonomy,  and/or  threats 
for  these  taxa. 

Taxa  that  once  were  considered  for 
listing  as  threatened  or  endangered  but 
are  no  longer  under  such  consideration 
are  included  in  Category  3.  Taxa  in 
category  3  are  not  current  candidates  for 
listing.  Such  taxa  are  further  divided 
into  three  subcategories  to  indicate  the 
reason(s)  for  their  removal  from 
consideration: 


3A — Taxa  for  which  the  Service  has 
persuasive  evidence  of  extinction.  If 
rediscovered,  such  taxa  might  acquire 
high  priority  for  listing.  At  this  time, 
however,  the  best  available  information 
indicates  that  the  laxa  in  this 
subcategory,  or  the  habitats  from  which 
they  were  known,  have  been  lost. 

3B — Names  that,  on  the  basis  of 
current  taxonomic  understanding 
(usually  as  represented  in  published 
revisions  and  monographs),  do  not 
represent  distinct  taxa  meeting  the  Act's 
definition  of  "species";  it  also  includes 
vertebrate  populations  that  do  not  meet 
this  definition.  Such  supposed  entities 
could  be  reevaluated  in  the  future  on 
the  basis  of  new  information. 

3C — Taxa  that  have  proven  to  be  mure 
abundant  or  widespread  than  previously 
believed  and/or  those  that  are  not 
subject  to  any  identifiable  threat.  If 
further  research  or  changes  in  habitat 
conditions  indicate  a  significant  declim- 
in  any  of  these  taxa,  they  may  be 
reevaluated  for  possible  inclusion  in 
categories  1  or  2.  Taxa  assigned  to 
Category  3C  in  previous  notices  who!>e 
status  is  unchanged  have  been  omitted 
from  the  current  compilation.  Any  taxon 
omitted  from  a  previous  notice  will  still 
be  treated  by  the  Service  as  belonging  lo 
Category  3. 

The  taxa  in  categories  1  and  2  of  this 
notice  are  considered  by  the  Service  as 
candidates  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife.  The  Service  encourages  their 
consideration  in  long-range 
environmental  planning,  such  as  in 
environmental  impact  analysis  under 
the  National  Environmental  Policv  Ad 
of  1969  (implemented  at  40  CFR  Parts 
1500-1508).  Information  regarding  the 
range,  status,  and  habitat  needs  of  such 
species  is  available  from  the  Service's 
Regional  Offices  (see  ".ADDRESSES" 
above). 

The  Service  is  aware  of  some 
misinterpretations  that  have  been  made 
of  Categor>'  3  subcategories  in  the  past. 
In  particular.  Category  3A  has  been 
interpreted  as  either  a  comprehensive 
compilation  of  extinct  species  or  as  a 
list  of  species  that  became  extinct  while 
undergoing  status  review.  Neither 
interpretation  is  correct.  In  fact,  status 
review  of  the  overwhelming  majority  of 
species  identified  in  Category  3A 
revealed  extinction  that  had  occurred 
well  before  passage  of  the  Endangered 
Species  Act  of  1973.  A  common 
misinterpretation  of  Category  3C  is  that 
a  status  review  indicates  those  species 
have  special  sensitivity  or  vulnerability 
to  extinction.  Although  this  might  be 
true  of  some  of  them,  it  is  not 
necessarily  true  of  all  or  even  a  majority 
of  them. 
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A  second  status  column  in  the  table 
indicates  status  trend,  where  known. 
Please  note,  however,  that  status  trend 
is  only  a  small  part  of  the  whole  picture 
of  a  taxon's  status  and  may  undergo 
frequent  and/ or  rapid  reversals  owing  to 
natural  and  man-made  causes.  Each 
species'  status  is  identified  as  I,  S,  D,  U, 
or  N,  which  stand,  respectively,  for 
Improving,  Stable,  Declining,  Unknown, 
or  Not  applicable.  "Improving" 
indicates  those  species  known  to  be 
increasing  in  numbers  emd/or  whose 
threats  to  their  continued  existence  are 
lessening  in  the  wild.  "Stable"  indicates 
those  species  known  to  have  stable 
numbers  over  the  recent  past  and/or 
whose  threats  have  remained  relatively 
constant.  "Declining"  indicates 
decreasing  numbers  and/or  increasing 
threats.  "Unknown"  is  for  those  species 
where  additional  survey  work  is 
required  to  determine  their  current 
trends.  "Not  applicable"  applies  to 
species  in  Category  3. 

Summary  of  Status  Categories 

For  ease  of  reference,  numerical  totals 
for  candidates  in  the  various  status 
categories  are  provided  below: 

Proposed  for  Listing — 52  (including 
PE-44  and  PT— 8) 

Category  1 — 86 

Category  2 — 1,919  (Representing 
about  2.001  taxa) 

Category  3 — 90  (including  3 A— 32. 
3B— 14,  and  3C— 44) 

This  and  previous  animal  notices 
have  identified  a  total  of  424  category  3 
taxa  (including  3 A— 156,  3B — 61,  and 
3C— 207). 

Request  for  Information 

The  Service  hereby  requests  that  any 
further  information  on  the  vulnerable 
taxa  named  in  this  notice  be  submitted 
as  soon  as  possible  and  on  a  continuing 
basis,  including: 

(1)  Data  indicating  that  a  taxon  should 
be  assigned  to  a  category  other  than  the 
one  in  which  it  appears; 

(2)  Nominations  of  taxa  not  included; 

(3)  Recommendations  of  area  as 
critical  habitat  for  a  candidate  taxon,  or 
indications  that  a  proposal  of  critical 


habitat  would  not  be  prudent  for  a 
taxon: 

(4)  Documentation  of  threats  to  any  of 
the  included  taxa; 

(5)  Information  concerning  the 
degrees  of  threats; 

(6)  identification  of  taxonomic  or 
nomenclatural  changes  for  any  of  the 
taxa,  including  the  acceptability  of  the 
indicated  vertebrate  populations; 

(7)  Appropriate  common  name 
suggestions;  or 

(8)  Identification  of  mistakes,  such  as 
errors  in  the  indicated  historical 
distributions. 

The  Service  will  consider  all 
information  received  in  response  to  this 
notice.  Substantive  changes  will  be 
published  in  the  Federal  Register  on  a 
two-year  cycle. 

Organization  of  the  Table 

The  following  table  is  arranged 
alphabetically  by  names  of  genera, 
species,  and  relevant  subspecies  under 
the  major  group  headings  (class  or  order 
as  it  ptovides  a  practical  grouping). 
Useful  synonyms  and  subgeneric 
scientific  names  appear  in  parentheses 
(the  synonyms  preceded  by  an  equal 
sign)  and  are  displaced  to  the  right  in 
some  instances  to  avoid  affecting  the 
alphabetical  order.  Some  taxa  that  have 
not  yet  been  formally  described  in  the 
scientific  literature  have  been  included. 
Such  taxa  are  identified  by  a  generic  or 
specific  name  (in  italics)  followed  by 
"sp."  or  "ssp."  (not  italicized,  or 
alphabetized). 

The  scientific  community  is  making 
some  progress  in  standardizing  common 
names  at  the  species  level  (but  very 
little  at  the  level  of  subspecies). 
Standardized  common  names  are 
incorporated  in  these  notices  as  they 
become  available.  Any  common  names 
replaced  in  the  process  of 
standardization  will  be  repeated  at  least 
once  (given  in  parentheses  with  an 
equal  sign).  The  flux  in  common  names, 
the  inclusion  of  vernacular  and 
composite  subspecific  names,  and  the 
fact  that  a  majority  of  invertebrates  still 
lack  a  standardized  name  combine  to 
make  common  names  relatively  useless 


for  organizing  the  table.  This  notice  also 
presents  a  group  name  (in  parentheses) 
for  many  species,  notably  mollusks  and 
insects,  whose  standardized  common 
name  given  alone  would  have  little 
recognition  value  to  most  users  of  the 
table. 

For  each  taxon  in  the  table,  the 
assigned  status  category  appears  in  the 
first  column  on  the  left.  The  second 
column  contains  the  current  status  trend 
information.  Column  three  indicates  the 
Service  Region  with  lead  responsibility 
(see  "ADDRESSES"  section  above). 
Following  the  scientific  name  of  each 
species  or  subspecies  (fourth  column)  is 
the  family  designation  (column  five) 
and  any  common  or  vernacular  name 
(column  six).  Column  seven  contains 
the  known  historical  ranges  for  all 
included  taxa,  indicated  by  postal  code 
abbreviations  for  States  and  U.S. 
possessions  (many  taxa  may  no  longer 
occur  in  all  of  the  areas  shown).  In  the 
section  on  birds,  the  abbreviation  "N" 
indicates  the  nesting  range  of  the 
species,  and  the  abbreviation  "V" 
indicates  additional  areas  in  which  the 
species  is  a  regular  visitor.  In  only  the 
sections  on  insects,  an  asterisk  (*) 
beside  the  name  of  a  State  signifies  a 
lack  of  sightings,  to  the  Service's 
knowledge,  since  1963  for  that  State. 

Author 

This  notice  was  compiled  from 
evaluations  by  the  Service's  Ecological 
Services  staff  biologists  in  the  Service's 
Regional  Offices  and  Field  Stations.  It 
was  compiled  and  edited  by  Dr.  George 
Drewry  of  the  Division  of  Endangered 
Species  in  the  Service's  Washington 
Office. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Authority 

This  notice  is  published  under  the 
ai\thority  of  the  Endangered  Species  Act 
(16U.S.C.  1531  etseq). 


Status 

Lead 
Re- 
gion 

Scientific  narne 

Family 

Common  name 

Cate- 
gory 

Trend 

Historic  range 

2 

2 

2 

U 

U 

U 

U 

U 

R1  .. 
R1  .. 

R1  .. 
R1  .. 
R1  .. 

VERTEBRATES 

MAMMALS. 

Ammospermophilus  nelsoni 

Aptodontia  rufa  califomiat  

Aplodontia  rufa  phaea  

Sduridae  

Aplodontidae  

Aplodontidae  

Muridae  

Muridae  

I 

Nelson's  antelope  ground  squirrel  .... 
Mountain  t>eaver  (Mono  Basin  popu- 
lation). 

Point  Reyes  nrwuntain  beaver  

White-looted  vote 

California  red  tree  vote  

CA. 
CA. 

CA 

2 

Artorimus  alt>ipes 

CA  OR 

2 

Artxmmus  porno 

CA.OR 
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Status 


Cate- 
gory 


3C 
2  ... 
2  ... 
2  ... 


3B 
2  .. 
2 

2  ... 
2  ... 


PE 
1  ... 


2* 
2. 
2. 


2  .... 
3C  . 
2  ...., 

2 

2... 


■ 


Trend 


U 


U 
D 

U. 

u. 
u. 

u. 

u. 

N. 
U. 
H. 
U. 
U. 
D. 


U 

U  ...... 

U 


U... 
U... 
U.... 
D.... 


0 

u, 
u. 

u. 

u. 

u. 
u. 
u. 

u. 


u 

N 

u 
u 
u 


Lead 
Re- 
gion 


R5 
R5 
R4 
R2 

R1 


R2  .. 


R4 
R2 
R6 
R2 
R2 

R1 

R2 

R1 

R1 

R1 

R1  , 

R6  . 

R1 

R6  . 
R2  . 
R6  . 

R1  . 
R6  . 
R1  . 
R1  . 

R1  . 

R1  . 

R2  . 


R4 
R2 

R2 

R1 
R2 

R1 
R2 
R3 


R6 


R2 
R4 
R4 
R2 
R2 


Scientific  name 


Blarina  txevicauda  aJoga _. 

Blarina  txevicauda  conpacta 

Blarina  txevlcauda  shermani 

Blarina  trylophaga  (=breYicauda) 

plurrdxa. 
Brachylagus  idahoensis 


Choerortycteris  mexicana 


Clethriommys  gapperi  maurus 

Conepatus  teuconotus  texensis 

Conepatus  mesoleucus  figginsi 

Conepatus  mesoleucus  telmalestes 
Cynomys  ludovidanus  arconensis  .. 

DIpodomys  calif  amicus 
(=heermanni)  eximius. 

Dipodomys  elator 

Dipodomys  elephantinus 

Dipodomys  tKermanni  t)erkleyensis  . 

Dipodomys  heermanni  dixoni 

Dipodomys  memami  coUnus 

Dipodomys  merriami  frenatus 

Dipodomys  merriami  parvus  „ 


Dipodomys  microps  alfredl  ...... 

Dipodomys  microps  leucotis  .... 

Dpodomys  microps  russeolus . 


Dipodomys  nitraloides  brewnasus  ... 

Dipodomys  ordii  dneraceus 

Dugong  dugon  

EmbaUonura  semicaudata 


Emballonura  semicaudata 
ErrbaSonura  semicaudata 
Euderma  macutatum 


Eumops  glaucinus  flondanus ...... 

Eumops  perotis  califomicus 


Eumops  urxfer^^oodi 


Eutamias  palmeri 

EutarrUas  quadrivittatus  australis 


Eutamias  umbnnus  nevadensis  . 

Felis  concoior  browni 

Felis  concoior  schorgeri 


Felis  lynx  canadensis , 


Geomys  txjrsarius  arenarius ... 
Geomys  txjrsarius  ttreviceps  .. 

Geomys  cumt>er1andtus  

Geomys  personatus  maritimus 
Geomys  personatus  streckeri . 


Family 


Soricidae 
Soricidae  . 
Soricidae  . 
Soricidae  , 

Leporidae 


Muridae  .... 
Mustelidae 
Musteiidae 
Mustelidae 
Scturidaa  .. 


Heteromyidae 

Heleromyidae 
Heteromyidae 
Heteromytdae 
Heteromyidae 
Heteromyidae  , 
Heteromyidae  , 
Heteromyidae  , 

Heteromyidae  . 
Heteromyidae  . 
Heleromyidae  . 


Heteromyidae  ... 
Heteromyidae  ... 

Dugongidae 

Emtjallonuridae 

Emballonuridae 

EnvbaHonuridae 

Vespertilionidae 


Molossidae 
Molossidae 


Molossidae 

Sciuridae  ... 
Sciuridae  ... 


Sduridae 
Felidae  ... 
Felidae  ... 


Common  name 


Marthas  Vineyard  short-taiied  shrew 

Nantucket  short-tailed  shrew  

Sherman's  short-tailed  shrew  

Aransas  short-tailed  shrew  


Pygmy  rabbit 


Phyflostomidae Mexican  long-tongued  bat 


Kerttucky  red-backed  vote  

Guff  Coast  hog-nosed  skunk  .... 

Colorado  hog-nosed  skunk 

Big  Thrcket  hog-nosed  skunk  ... 
Arizor^  black-tailed  prairie  dog 


MarysviHe  California  kangaroo  rat 
(=M.  Heerman's  k.r.). 

Texas  kangaroo  rat 

Big-eared  kangaroo  rat „ 

Berketey  kangaroo  rat 

Merced  kangaroo  rat „ 

Earthquake  Merriam's  kangaroo  rat  . 

Virgin  Merriam's  kangaroo  rat  

San  Bernadino  Merriam's  kangaroo 
rat 

Gunnison  Island  kangatoo  rat  

Marble  Canyon  kangaroo  rat  

Dolphin  island  chisel-toctt>ed  kan- 
garoo rat. 

Sfx)rt-nosed  kangaroo  rat 

Dolphin  Island  ord's  kangaroo  rat 

Dugong  

Sheath-tailed  bat  (Aglguan,  Amer- 
tean  Samoa  populatkxTs). 

Sheatfi-tailed  bat  (Guam,  Rota  popu- 
lations). 

Sheath-taHed  bat  (Caroline  Islands 
populatkjns). 

Spotted  bat  


Florida  mastiff  bat  

Greater  western  mastiff-t)at 

Underwood's  nriastiff-bat 


Palmer's  chipmunk 

Organ  Mountains  Colorado  chip- 
munk. 
Hidden  Forest  Uinta  chipmunk  .... 

Yuma  puma 

Wisconsin  puma 


Felidae  North  American  lynx 


Geomyidae 

Geomyidae 
Geomyidae 
Geomyidae 
GeomykJae 


Desert  pocket  gopher  .._ 

Mer  Rouge  pocket  gopher 

Cumbertand  pocket  gopher  

Mantime  Texas  pocket  gopher  .... 
Carrizo  Springs  Texas  pocket  go- 
pher. 


Historic  rar^ 


MA. 
MA. 
FL 
TX. 

CA,  ID.  MT,  NV, 
OR,  UT.  WA, 
WY. 

AZ.  CA.  NM,  TX, 
Mexico,  Central 
&  South  Amer- 
ica. 

KY. 

TX,  Mexico. 

CO. 

TX. 

A2,  NM,  TX,  Mex- 
co. 

CA. 

OK,  TX. 

CA. 

CA 

CA 

CA 

UT. 

CA. 

UT. 
AZ 
UT. 

CA. 

UT. 
PW 

AS,  CM  (Agtguan) 

GU,  CM  (Rota) 

TT  (Caroline  Is- 
lands). 

A2,  CA,  CO.  to. 
MT,  NM,  NV, 
OR,  UT,  WY, 
TX,  Canada, 
Mexico. 

FL 

A2.  CA.  NM,  TX, 
Mexco. 

AZ,  Mexco, 
Central  America. 

NV. 

NM. 


NV. 

AZ,  CA,  MexKO. 

lA,  IL,  KS.  MN, 
MO.  Wl,  Carv 
ada. 

AK.  CO,  ID.  ME, 
Ml,  MN.  MT,  ND, 
NH,  NV,  NY, 
OR,  UT,  VT, 
WA,  Wl,  WY. 
Canada 

NM,  TX 

LA. 
•GA. 

TX. 

TX. 
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Status 


Gate- 

gofy 


2  .. 

2  .. 
2  .. 

2  .. 
2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 
2  .. 
2  .. 

2  .. 

2  .. 
2  .. 
3C 
2  .. 

2  .. 
2  .. 
2  ., 
2  . 
2  .. 
2  .. 
2  . 
2  . 
2  . 
2  . 
2  . 
3C 
2  . 
2  . 

2  . 


2 

2 


Trend 


U 
D 

U 

U 
U 

U 
D 
U 
U 

U 
U 
U 

U 

U 

u 

N 
D 

U 

s 
u 
u 
u 
u 
u 
u 
u 
s 
u 

N 

u 
u 

u 


Lead 
Re- 
gion 


R2  .. 
R1  .. 

R6  .. 


R1  , 
R6  . 

R1 
R1 
R2 
R2 

R2 

R1 
R1 

R1 

R5 
R1 
R1 
R1 

R1 
R5 
R2 
R1 
R1 
R6 
R7 
R7 
R1 
R5 
R5 
R1 
R4 
R4 


R6 


R6 


R5 


R2 
R6 

R2 


Scientific  name 


Geomys  texensis  bakeri 

Glaucomys  sabrinus  califomicus  .... 

Gulo  gulo  luscus 

Gulo  gulo  luteus 

Idionycteris  (=PlecotiJS)  phylkAis  .... 

Lepus  americanus  tahoensis 

Lepus  califomicus  benneWi 

Lepus  callotis  gaillardi 

Lutra  canadensis  sonora  

Macrotus  califomicus 

Maries  pennanti  pacifica 

Microdipodops  megacephalus 

albiventer. 
Microdipodops  megacephalus 

nasutus. 

Microtus  breweri 

Microtus  califomicus  nmhavensis  ... 
Microtus  califomicus  saripabloensis 
Microtus  califomicus  stephensi 

Microtus  califomicus  vallicola  

Microtus  chrotorrtiinus  carofinensis 

Microtus  mexicanus  navaho 

Microtus  montanus  fucosus 

Microtus  montanus  nevadensis 

Microtus  montanus  rivularis 

Microtus  oeconomus  amakensis  .... 
Microtus  oeconomus  elymocetes  ... 
Microtus  pennsylvanicus  kincakii .... 
Microtus  pennsylvanicus  provectus 
Microtus  pennsylvankMS  shattucki 

Microtus  townserxiii  pugeti  

Mustela  frenata  peninsulae 

Myotis  austroriparius 

Myotis  ciliolabrum  „ 


Myotis  evotis 


Myotis  leibii  (=M.  subulatus  I.) 


Myotis  lucifugus  occultus 
Myotis  Ihysanodes  


Family 


Geomyidae 

Sciuridae  

Mustelidae 

Mustelidae 

Vespertilionidae 

Leporidae  

Leporidae  

Leporidae  

Mustelidae 

Phyllostomidae  . 

Mustelidae 

Heteromyidae  ... 

Heteromyidae  ... 

Muridae  

Muridae 

Muridae  

Muridae  

Muridae  , 

Muridae  

Muridae  

Muridae  

Muridae  

Muridae  

Muridae  

Muridae  

Muridae  

Muridae  

Muridae 

Muridae  

Mustelidae 

Vespertilionidae 

Vespertilionidae 


Vespertilionidae 


Vespertilionidae 


Vespertilionidae 
Vespertilionidae 


Common  name 


Myotis  velifer Vespertilionidae 


Baker's  Llano  pocket  gopher 

San  Bernardino  northern  flying  squir- 
rel. 
North  American  wolverine 

California  wolverine 

Allen's  (Mexk:an)  t>ig-eared  bat 

Sierra  Nevada  snowshoe  hare  

San  Diego  black-tailed  iackrat>b<t  .... 

White-sided  jack  rabbit  

Southwestern  otter 

California  leaf-nosed  bat 

Pacific  fisher 

Desert  Valley  kangaroo  mouse  

Fletcher  dark  kangaroo  mouse 

Beach  vole  .' 

Mojave  river  vole 

San  Pablo  Califomia  vole  

Stephens'  Califomia  vole  (=a>eadow 
mouse). 

Owens  Valley  Califomia  vole 

Southern  rock  vole 

Navaho  Mountain  Mexk:an  vole  

Pahranagat  Valley  montane  vole 

Ash  Meadows  montane  vole  

Virgin  River  montane  vole  

Amak  tundra  vole 

Montague  tundra  vole 

Potholes  meadow  vole 

Bkx*  Island  meadow  vole 

Penotjscot  meadow  vole 

Shaw  Island  Townsend's  vole 

Florida  long-tailed  weasel 

Southeastern  myotis  (bat) «., 


Small-footed  myotis  (bat) 


Historic  range 


Long-eared  myotis  (tat) 


Eastern  small-footed  bat 


Occult  little  tyown  bat 
Fringed  myotis  (bat)  ... 


Cave  myotis  (tat) 


TX 
CA. 

CO.  ID.  MN.  MT. 

ND.  NV,  UT, 

WY. 
CA.  NV,  OR.  WA. 
AZ.  CA.  CO.  NM. 

NV.  UT.  Mexico 
CA.  NV. 
CA,  Mexico. 
NM,  MexKO. 
AZ.  CA.  CO.  NM. 

UT. 
AZ.  CA.  Mexico. 
CA.  OR.  WA. 
NV. 

NV. 

MA. 
CA. 
CA. 
CA. 

CA. 

NC.  TN.  VA.  WV. 

AZ,  UT. 

NV. 

NV. 

UT. 

AK. 

AK. 

WA. 

Rl. 

ME. 

WA. 

FL. 

AL.  AR.  FL.  GA. 

IL.  IN.  KY.  LA. 

MO.  MS.  NC. 

OK.  SC.  TN.  TX. 
AZ.  CA.  CO.  ID. 

MT,  ND.  NE, 

NM.  NV.  SD. 

TX.  UT.  WA. 

Mexico 
AZ.  CA.  CO.  ID. 

MT,  ND,  NE, 

NM,  NV,  OR, 

SD,  TX,  UT, 

WA,  Canada. 

Mexkx) 
AR.  CT.  DE.  GA. 

IL.  IN.  KY.  MA. 

MD,  ME.  MO. 

NC.  NH.  NJ,  NY. 

OH,  OK.  PA.  Rl, 

SC.  TN,  VA,  VT. 

WV.  Canada. 
AZ,  CA.  NM.  TX. 

Mexico. 
AZ.  CA.  CO,  ID, 

MT.  NE,  NM, 

NV.  SD,  TX.  UT. 

WA.  Canada. 

Mexk:o 
AZ.  CA.  NE.  NM. 

NV,  TX,  Mexico 
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Status 


Cate- 
gory 


2  .. 


2 
2 

2  . 
2  . 

1  . 

2  . 
2  . 


r 


2 

2 
2 


2  

2  

2  ..... 

2  ....; 

2  

2  ..... 

2  

2  ..... 

2 

2  

2  

2  

2  

2  

2  ..... 

I 

I' 
PE  .. 

PE  .. 

2  ..... 
2  ..... 

2  

2  

2  


2  .... 

2  .... 

2  ...', 

2  ..... 

2  

2 

2  ..... 

2 

2  ...i. 

2  ...i. 
3C  .. 


Trend 


U 


U 
U 

u 

D 

U  . 

U, 

U. 

U, 

U. 

U. 

U  , 

D. 

U. 

U. 

S. 

D. 
E  . 

U. 
U. 

U. 
U. 
U  . 

u. 


Lead 
Re- 
gion 


R6 


Rl 


R4 
R4 

Rl 
Rl 
Rl 
Rl 
R5 


R2 
R2 
R2 


R6 
R6 
R6 
R6 
R2 
R6 
R4 
R4 
R4 
R4 
R2 
Rl 
Rl 
R2 
Rl 

Rl 
R2 

Rl 
Rl 

R2 
R2 
R2 

Rl  , 

R1  . 

Rl  . 

R2  . 
Rl  . 

R2  . 

Rl  . 
Rl  . 

Rl  . 

R2  . 
R2  . 
R4  . 
R5  . 
R5  . 


Scientific  name 


Myotis  volans 


Myotis  yumanensis 

Neofiber  alleni 

Neotoma  floridana  haematoreia 

Neotoma  fuscipes  anrtectens  

Neotoma  fuscipes  luciana 

Neotoma  fuscipes  riparia 

Neotoma  lepida  intermedia 

Neotoma  magister  (=N.  floridana  m.) 


Neotoma  mexicana  bullata 

Neotoma  micropus  leucophaea 

Nyctinomops  macrotis  (=Tadarida 
m.,  T.  molossa). 

Ochotona  princeps  barnesi 

Ocholona  princeps  cinnamomea 

Ochotona  princeps  lasalensis 

Ochotona  princeps  moorei 

Ochotona  princeps  nigrescens 

Ochotona  princeps  wasatchensis  .... 
Odocoileus  virginianus  hiltonensis ... 
Odocoileus  virginianus  nigribarbis  ... 
Odocoileus  virginianus  taurinsulae  .. 

Odocoileus  virginianus  venatoria 

Ondatra  zibethicus  ripensis  

Onychomys  torridus  ramona 

Onychomys  torridus  tularensis  

Oryzomys  couesi  aquaticus 

Ovis  canadensis  califomiana 

Ovis  canadensis  cremnobates 

Panthera  onca  

Perognathus  alticola  alticola 

Perognathus  alticola  inexpectatus  ... 

Perognathus  amplus  ammodytes  .... 

Perognathus  amplus  amplus 

Perognathus  amplus  cineris  

Perognathus  califomicus  femoralis 

(sut>gen.  Chaetodipus). 
Perognathus  fallax  fallax  (subgen. 

Chaetodipus). 
Perognathus  fallax  pallidus  (subgen. 

Chaetodipus). 

Perognathus  flavus  goodpasteri 

Perognathus  inoratus 

Perognathus  intermedius  nigrimontis 
Perognathus  longimembris  bangsi  ... 
Perognathus  longimembris 

txevinasus. 
Perognathus  tongimembris 

intemationalis. 
Peromyscus  erermcus  papagensis  ... 

Peromyscus  eremicus  pullus 

Peromyscus  ftohdanus 

Peromyscus  leucopus  ammodytes  ... 
Peromyscus  leucopus  easti 


Family 


Vespertilionidae 


Vespertilionidae 


Muridae 

Muridae 

Muridae 
Muridae 
Muridae 
Muridae 
Muridae 


Muridae  

Muridae  

Molossktae 


Ochotonidae 
Ochotonklae 
OchotonkJae 
Ochotonidae 
OchotonkJae 
OchotonkJae 

Cervklae 

Cervidae 

Cervidae 

Cervklae 

Cricetklae 

Muridae  

Muridae  

Cricetidae 

Bovidae  


Bovkjae 
Felidae  . 


Heteromyklae 
HeteromykJae 

Heteromyidae 
Heteromyklae 
Heteromyidae 
HeteromykJae 

HeteromykJae 

HeteromykJae 

HeteromykJae 
HeteromykJae 

Heteromyidae  . 
HeteromykJae  . 
HeteromykJae  . 

HeteromykJae  . 


Muridae 
MurkJae 
Muridae 
Muridae 
Muridae 


Common  name 


Long-legged  myotis  (bat) 


Yuma  myotis  (bat) 

Round-tailed  muskrat 

Southern  Appalachian  eastern 

woodrat. 
San  Francisco  dusky-footed  woodrat 

Monterey  dusky-footed  woodrat  

San  Joaquin  Valley  woodrat 

San  Diego  desert  woodrat 

Alleghany  (=Eastem)  woodrat  


Santa  Catalina  Mountains  woodrat 

White  Sands  woodrat 

Big  free-tailed  bat 


Barnes'  pika  

Cinnamon  pika 

La  Sal  pika 

HelkDtrope  pika 

Goat  Peak  pika  

Wasatch  pika  

Hilton  Head  white-tailed  deer  

Blackbeard  Island  white-tailed  deer 

Bulls  Island  white-tailed  deer 

Hunting  Island  white-tailed  deer 

Pecos  River  muskrat 

Southern  grasshopper  mouse  

Tulare  grasshopper  mouse , 

Coues'  rice  rat 

California  l)igt>orn  sheep '. 


Peninsular  bighorn  sheep 
Jaguar,  U.S.  population  ... 


White-eared  pocket  mouse 

Tehachapi  white-eared  pocket 

mouse. 
Coconirx)  Arizona  pocket  mouse 
Yavapai  Arizona  pocket  mouse  .. 
Wupatki  Arizona  pocket  mouse  .. 
Dulzura  California  pocket  mouse  . 

f^fthwestern  San  Diego  pocket 

mouse. 
PallkJ  San  Diego  pocket  rrwuse  .. 


Silky  pocket  mouse „ 

San  Joaquin  pocket  mouse  (includes 
all  ssp.). 

Black  Mountain  pocket  mouse 

Palm  Springs  little  pocket  mouse  

Los  Angeles  little  pocket  mouse 

Jacumtja  little  pocket  mouse  


Pinacate  cactus  mouse „ 

Black  Mountain  cactus  mouse 

FtorkJa  mouse  

Morx)moy  white-footed  mouse , 
Pungo  white-footed  mouse , 


Historc  range 


AZ.  CA,  CO.  ID. 

MT,  ND,  NE. 

NM,  NV.  SD. 

TX.  UT.  WA. 

Canada.  Mexico 
AZ.  CA.  CO.  ID. 

MT.  NM.  NV. 

TX.  UT.  WA. 

Canada.  Mexico 
FL.  GA. 
GA.  NC.  SC. 

CA. 
CA. 
CA. 
CA. 
AL.  CT'.  GA.  IN. 

KY.  MD.  NC,  NJ. 

NY*.  OH.  PA. 

TN.  VA.  WV. 
AZ. 
NM. 
AZ.  CO.  NM,  UT. 

Mexkxi.  South 

America 
UT. 
UT. 
UT. 
UT. 
NM. 
UT. 
SC. 
GA. 
SC. 
SC. 

NM.  TX 
CA.  Mexco. 
CA 

TX.  Mexteo. 
CA.  ID.  OR,  WA. 

Canada. 
CA,  Mexk». 
AZ.  CA,  CO,  LA. 

NM.  TX 
CA. 
CA. 

AZ. 
AZ. 
AZ. 

CA,  Mexico. 

CA,  Mexico. 

CA. 

AZ. 
CA 

AZ. 
CA. 
CA. 

CA.  MexKO. 

AZ.  Mexco. 

AZ. 

FL 

MA. 

VA. 
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Status 


Cate- 
gory 


Trend 


Lead 
Re- 
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Scientific  name 
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Common  nanr>e 


Historic  range 


3C 

2  ... 

2  .. 

2  ... 

1  ... 

2  .. 
2  .. 


2  .. 

Z 

2  .. 
2  .. 

1  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  . 

2  . 

2  .. 

2  . 
2 

2  . 

2  .. 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2 

2  . 
2  . 
2  . 
3C 

1  . 

2  . 
2  . 
2  . 
2  . 
2 

2  . 

2  . 
2  . 
2  . 
2  . 
2  . 
2  . 

2  . 
2  . 


N 

U 
U 
U 

D 
S 
U 


U 

D 

U 
U 
S 

S 

S 

0 

U 

U 

U 
U 
U 
U 
U 
U 
0 
D 
U 
0 

a 
u 
u 
u 

u 
u 
u 
u 

N 
0 

u 

0 

u 
u 
u 

0 

u 
u 

S 

s 

D 

0 

0 

u 


R5 

R1 
R1 
R4 

R4 
R2 
R4 


R2 


R1  . 

R4  . 
R4  . 
R1  . 

R1  . 

R1  . 

R1  . 

R6  . 

R2  . 

R6  . 
R4  . 

R2 ; 

R1  . 

R2  . 

R2  . 

R4 

R4 

R2 

R1 

R2 

R2 

R4 

R2 

R7 
R2 
R5 
R7 
R1 
R1 
R1 
R1 
R1 
R1 
R5 

R6 

R1 
R1 
R1 
R1 
R1 
R1 

R6 
R1 


Peromyscus  leucopus  fusus 


Peromyscus  maniculatus  anacapae  . 
Peromyscus  maniculatus  dementis .. 
Peromyscus  polionotus 

leucocephalus. 
Peromyscus  polionotus  peninsularis 

Peromyscus  truei  comanche  

Plecotus  rarinesquii 


Plecotus  townsendii  pallescens 

Plecotus  townsendii  townsendii 

Procyon  lotor  auspicatus  

Procyon  lotor  Incautus 

Pteropus  mariannus  mariarmus 

Pteropus  mariannus  mariannus 

Pteropus  mariannus  paganensis 

Pteropus  samoensis  samoensis 

Rangifer  tarandus  caribou 

Reithrodontomys  megalotis 

arizonensis. 
Reithrodontomys  megalotis  ravus  .... 

Scalopus  aquaticus  bassi 

Scalopus  aquaticus  texanus 

Scapanus  latimamjs  parvus 

Sciurus  arizonensis  catalinae 

Sciurus  nayaritensis  ctiiricatiuae 

Sciurus  niger  avicennia 

Sciurus  niger  shermani 

Sigmodon  arizonae  jacksoni 

Sigmodon  arizonae  plenus 

Sigmodon  fulviventer  goldmani 

Sigmodon  hispidus  eremicus 

Signwdon  tiispidus  insulicola 

SignxxJon  ochrognattius 

Sorex  alaskanus  

Sorex  arizonae 

Sorex  cinereus  nigriculus 

Sorex  hydrodromus 

Sorex  lyelli „ 

Sorex  omatus  relictus 

Sorex  omatus  salarius 

Sorex  omatus  salicomicus 

Sorex  omatus  sinuosus 

Sorex  omatus  willetti 

Sorex  palustris  punctulatus 

Sorex  pretjiei 

Sorex  trowbridgri  destructioni 

Sorex  vagrans  halicoetes  

Spermophilus  brunneus  ssp 

Spermophilus  brunneus  ssp 

Spermophilus  nyohavensis 

Spermophilus  tereticaudus  chlorus ... 

Spermophilus  tridecemlineatus  alleni 
Spermophilus  washingtoni 


Muridae  

Murldae  

Muridae  

Muridae  

Muridae  

Muridae  

Vespertilionidae 


Vespertilionidae 

Vespertilionidae 

Procyonidae  .... 
Procyonidae  .... 
Reropodidae  ... 

Reropodidae  ... 

Reropodklae  ... 

Reropodidae  ... 

Cer,/idae 

Muridae  

Muridae  

Talpidae  

Talpidae  

Talpidae  

Sciuridae  

Sciuridae  

Sciuridae  

Sciuridae  

Muridae  

Muridae  

Muridae  

Muridae  

Muridae  

Muridae  

Soricidae  

Soricidae  

Soricidae  

Soricidae  

Soricidae  

Soricidae  

Soncidae  

Soricidae  

Soricidae  

Soricidae  

Soricidae  

Sorictdae  , 

Soricidae  

Soricidae  , 

Sciuridae  

Sciuridae  

Sciuridae  

Sciuridae  

Sciuridae  , 

Sciuridae  


Marttia's  Vineyard  wtiite-footed 
nxjuse. 

Anacapa  deer  mouse 

San  Clemente  deer  mouse 

Santa  Rosa  beach  mouse 

St.  Andrews  beach  rnouse 

Palo  Duro  nDouse 

Rafinesque's  (=southeastern)  t)ig- 
eared  bat. 


Pale  Townsend's  (=western)  big- 
eared  bat. 


Pacific  Townsend's  (=western)  big- 
eared  bat. 

Key  Vaca  raccoon 

Key  West  raccoon 

Mariana  flying  fox  (Agiguan.  Tinian. 
Saipan  populations). 

Mariana  flying  fox  (Rota,  rxjrthern  is- 
land populations). 

Pagan  Mariana  flying  fox  (=Pagan 
fruit  bat). 

Samoan  flying  fox  (=SarTX)an  fruit 
bat). 

Woodlarxj  caritxju  (Montana  popu- 
lation). 

Chiricahua  western  harvest  mouse  . 


Stansbury  Island  harvest  mouse  .. 

Englewood  mole  

Presidio  mole  

Alameda  Island  mote  

Santa  Catalina  Mountains  squirrel 

Chiricahua  Nayarit  squirrel  

Mangrove  fox  squirrel  

Sherman's  fox  squin^el  

Yavapai  Arizona  cotton  rat  

Colorado  River  cotton  rat 

Hot  Springs  cotton  rat 

Yuma  hispid  cotton  rat 

Insular  hispid  cotton  rat  

Yellow-nosed  cotton  rat 


Glacier  Bay  water  shrew 

Arizona  shrew  

Tuckahoe  masked  shrew 

Pribilof  Islands  shrew „. 

ML  Lyell  shrew 

Buena  Vista  Lake  ornate  shrew 

Monterey  ornate  shrew 

Salt  marsh  ornate  shrew 

Suisun  ornate  shrew 

Santa  Catalina  ornate  shrew  

Southern  water  shrew 


Prebte's  shrew 


Destruction  Island  shrew  

Salt  marsh  vagrant  shrew 

Northern  Idaho  grourxl  squirrel 

Southern  Idaho  ground  squirrel  

Motiave  ground  squirrel 

Coachella  Valley  rourxj-tailed  ground 
squirrel. 

Allen's  1 3-lined  ground  squirrel  .- 

Washington  ground  squirrel 


MA. 

CA. 
CA. 
FL. 

FL. 
TX. 
AL.  AR,  FL,  GA. 

IL.  IN.  KY.  LA. 

MO.  MS.  NC. 

OH.  OK,  SC. 

TN.  TX.  VA.  WV. 
A2.  CA.  CO.  ID. 

KS.  MT.  NO. 

NE.  NM,  OK.    • 

SD.  Mexico. 
CA,  ID.  NV.  OR. 

WA,  Canada. 
FL. 
FL. 
MP. 

MP. 

MP. 

AS.  Western 

Samoa. 
MT. 

AZ. 

UT. 

FL 

TX. 

CA 

AZ. 

AZ. 

FL 

FL 

AZ. 

CA. 

NM. 

CA.  AZ.  Mexico. 

FL. 

AZ.  NM.  TX.  Mex- 
ico. 

AK. 

AZ.  NM. 

NJ. 

AK. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

MD.  NC.  PA.  TN. 
VA,  WV. 

ID.  MT,  NV.  OR. 
UT.  WA.  WY. 

WA. 

CA. 

ID. 

ID. 

CA. 

CA. 

WY. 
WA.OH 
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2. 
2  . 



1 
4... 

U 

U 

U 

D 

U 

U 

U 

D 

U 

N 

N 

U 

0 

U 

D 

U 

U 

E 

U 

N 

U 

U 

U 

U 

U 

U 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

s 

s 

s 

s 

s 

D 

D 

u 

s 

D 

U 

R1  .. 
R6  .. 

R4  .. 
R1  .. 
R5  .. 
R2  .. 

R4  .. 

R5  .. 

R5  .. 
R6  .. 
R6  .. 
R2  .. 
R1  .. 
R6  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R6  .. 
R6  .. 
R1   .. 
R1   .. 
R6  .. 
R2  .. 
R2  .. 
R2  .. 
R2  .. 
R6  .. 
R2  .. 
R6  .. 
R2  .. 
R6  .. 
R2  .. 
R6  .. 
R6  .. 
R2  .. 
R2  .. 
R2  .. 
R1   .. 
R1   .. 
R1   .. 
R1   .. 
R1   .. 
R1   .. 
R4  .. 
R6  .. 

R1  .. 
R2  .. 

R6  .. 
R1  .. 

Spilogale  putorius  amphiala 

Spllogale  putorius  intemjpta 

Stenoderma  rufum 

Sylvilagus  tachmani  riparius 

Sylvilagus  floridanus  hitchensi 

Sylvilagus  floridanus  robustus 

Sylvilagus  obscurus 

Musfelidae 

Mustelidae 

Phyllostomidae 

Leporidae  

Channel  Islands  spotted  skunk 

Plains  spotted  skunk 

CA. 

AR  CO  lA   IL   LA 

2  . 

Desmarest's  fig-eating  bat 

KS,  MN,  MO. 
NE.  OK.  SD,  TX. 
Wl,  WY 
PR 

1  . 

Riparian  brush  rabbit  '. 

Smiths  Island  cottontail  rahbit 

Davis  Mountains  cottontail  rabbit 

CA. 

VA. 
TX. 
AL  GA.  MD,  NC. ' 

NY,  PA.  SC.  TN. 

VA,  WV 

2  . 

Leporidae  

2  . 
2  . 

Leporidae 

Leporidae  

Leporidae  

Muridae  

Muridae  

Muridae  

Sciuridae 

Sciuridae  

Sciuridae  

Geomyidae 

2. 

Sylvilagus  transitionalis 

New  England  cottontail  rabbit 

Northern  bog  lemming  

Kansas  tx>g  lemming  

Nebraska  bog  lemming 

2  . 

3A 
3A 

Synaptomys  txyrealis  sphagnicola  .... 

Synaptomys  cooperi  paludis 

Synaptomys  cooperi  relictus 

Tamias  canipes 

CT,  MA.  ME.  NH, 
NY,  PA.  Rl.  VT. 
ME.  NH,  Canada. 
KS. 
NE 

2  . 

Gray-footed  chipmunk _ 

Lodgepole  chipmunk 

2  . 

Tamias  speciosus  speciosus 

Tamias  umbrinus  sedulus 

Thomomys  mazama  glacialis  

Thomomys  mazama  helleri 

NM,  TX 
CA 

2  .. 

Mount  Ellen  Uinta  chipmunk 

UT 

2  .. 

Roy  Prairie  pocket  gopher  

GokJtjeach  western  pocket  gopher ... 

Louie's  western  pocket  gopher 

Tacoma  western  pocket  gopher 

Fish  Spring  pocket  gopher 

Amargosa  southern  pocket  gopher  .. 
Bonneville  southern  pocket  gopher  .. 

Clear  Lake  pocket  gopher  

San  Antonio  pocket  gopher  

Pistol  River  pocket  gopher 

Mount  Ellen  pocket  gopher 

Guadalupe  southern  pocket  gopher  . 

Hualapai  southern  pocket  gopher 

Limpia  southern  pocket  gopher  

Mearns'  southern  pocket  gopher  

Stansbury  Island  pocket  gopher 

Prospect  Valley  pocket  gopher 

Antelope  Island  pocket  gopher 

Cetx>lleta  southern  pocket  gopher .... 
Salt  Gulch  Docket  oooher 

WA. 
OR. 

2  .. 

Geomyidae 

2  .. 

Thomomys  mazama  louiei 

Geomyidae 

Geomyidae 

Geomyidae 

2* 
2  . 

Thomomys  mazama  tacomensis 

Thomomys  umbrinus  abstrusus 

Ttmmomys  umbrinus  amargosae 

Thomomys  umbrinus  bonnevillei 

Ttmmomys  umbrinus  convexus 

Ttwmomys  umbrinus  curtatus  

Ttwmomys  umbrinus  detumidus 

Thomomys  umbrinus  dissimilis 

Thomomys  umbrinus  guadalupensis 
Ttmmomys  umbrinus  hualpaiensis  ... 

Thomomys  umbrinus  limpiae 

Thomomys  umbrinus  mearnsi 

Thomomys  umbrinus  minimus 

Thomomys  umtxinus  muralis 

Ttmmomys  umtxinus  nesophilus 

Ttmmomys  urrtmnus  paguatae 

Thomomys  unt>rinus  powelli 

WA. 

WA. 

NV. 

CA. 

UT. 

UT. 

NV. 

OR. 

UT. 

NM.  TX. 

AZ. 

TV 

38 
2  .. 

Geomyidae 

Geomyidae 

2  .. 

Geomyidae 

2  .. 

Geomyidae 

2  .. 
2  .. 
2  .. 
2  .. 
2  .. 

Geomyidae 

Geomyidae 

Geomyidae 

Geomyidae 

Geomyidae 

2  . 

Geomyidae 

KJM 

2  .. 
2  .. 
2  .. 

Geomyidae 

Geomyidae 

Geomyidae 

UT. 
AZ. 
UT 

2  .. 

Geomyidae 

KIM 

2  .. 

Geomyidae 

UT 

2  .. 

Thomomys  umbrinus  quercinus 

Ttmmomys  umbrinus  rotHJStus  

Thomomys  umtxinus  sevieri 

Thomomys  umbrinus  suboles 

Thomomys  umbrinus  sut)similis 

Ttmmomys  umbrinus  texensis 

Urocyon  littoralis  catalinae 

Urocyon  littoralis  clementae 

Urocyon  littoralis  dickeyi 

Urocyon  littoralis  littoralis 

Urocyon  littoralis  santacruzae 

Urocyon  littoialis  santarosae  

Ursus  americanus  floridanus 

Vulpes  velox  

Vulpes  vulpes  necator 

Zapus  hudsonius  luteus 

Zapus  hudsonius  pretilei 

Zapus  trinotatus  orarius 

Geomyidae 

Pajarrto  southern  pocket  gopher 

Skull  Valley  Docket  oooher 

AZ 
UT 

2  .. 

Geomyidae 

2  .. 
2  .. 

Geomyidae 

Geomyidae 

Swasey  Spring  pocket  gopher 

Searchlight  southern  pocket  gopher  . 
Harquahala  southern  pocket  gopher 
Limpia  Creek  pocket  gopher 

UT. 
A7 

2  . 
2  .. 

Geomyidae 

Geomyidae 

Canidae 

Canidae 

Canidae 

CankJae 

Canidae 

Canidae 

Ursidae 

Canidae 

CankJae 

Zapodidae  

Zapodidae  

ZapodkJae  

AZ. 
TX 

2  .. 
2  .. 
2.. 

Santa  Catalina  Island  fox 

San  Clemente  Island  fox  

San  Nicolas  Island  fox 

CA. 
CA. 
CA 

2  ... 

San  Miguel  Island  fox  

CA. 

2  ... 

Santa  Cruz  Island  fox  

CA. 

2  ... 

1  ... 
2... 

2... 

2  ... 

2  ... 
2  ... 

Santa  Rosa  Island  fox  

Florida  black  bear 

Swift  fox  (U.S.  population)  

Sierra  Nevada  red  fox 

New  Mexican  meadow  jumping 
mouse. 

Pret>le's  meadow  jumping  mouse 

Point  Reyes  jumping  mouse 

CA. 

FL  GA. 

CO.  KS.  MT,  ND, 

NE.  NM,  OK. 

SD,  TX,  WY. 
CA,  NV. 
AZ,  NM. 

CO,  WY. 
CA. 
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BIRDS. 

2 

D  ....„ 

R2  .. 

AccipUer  gentilis _ 

Accipitridae 

Northern  goshawk  (North  American 
pop.). 

N=AK.  AZ.  CA,  ID. 
MA.  MD.  ME, 
Ml.  MN,  MT,  ND. 
NE.  NH.  NM. 
NV.  NY,  OR. 
PA.  SD.  TX,  UT. 
VT,  WA,  Wl. 
WV.  WY.  Can- 
ada. V=AL.  AR. 
FL.  GA.  lA,  IL. 

IN.  KS.  KY,  LA. 
MO,  MS.  NC. 
OH.  OK,  SC, 
TN.  TX.  VA,  Mex 

PE  .... 

D 

FM  .. 

Accipiter  striatus  venator  

Accipitridae 

Piierto  Rican  stiarp-shinned  hawk  .... 

PR 

2  ...:... 

D 

R1   .. 

Agelaius  tricolor „ 

Emberizidae  

Tricolored  blackbird 

CA.  NV.  OR.  Mex- 

2  

U 

R4  .. 

Aimophila  aestivalis 

Eml)erizidae  

Bachman's  sparrow  

AL.  AR.  FL,  GA. 
IL,  IN.  KY,  LA. 
MD.  MO.  MS. 
NC.  OH.  OK. 
PA.  SC.  TN.  TX. 
VA,  WV. 

2  

S 

R2  .. 

Aimophila  tmtterii  texana  

Emberizidae  

Texas  Botteri's  sparrow _ 

TX.  Mexk». 

2  

D 

R1   .. 

Aimophila  ruficeps  canescens  ..._ 

Emtierizidae  

Southern  California  rufous-crowned 
sparrow. 

CA.  Mexkx). 

2  

D 

R6  .. 

Ammodramus  baircfii 

Emtierizidae 

Baird's  sparrow  

N-MN  MT  ND 

• 

SD.  WY.  Can- 

ada; V=CO.  ID. 
KS.  MO.  NE. 
OK.  NM.  TX. 
Mexico. 

2  

D 

R1   .. 

Amphispiza  belli  tjelli 

Emberizidae  

Bell's  sage  sparrow 

CA.  Mexico. 

2 

S  ...... 

R4  .. 

Anas  bahamensis  t)ahamensis 

Anatidae 

Lesser  whrte-cfieeked  pintail  . 

PR  VI  West  \n- 

dies.  South 

America 

2  

U 

R1   .. 

Aphelocoma  coerulescens  cana 

Corvidae 

Eagle  Mountain  scrub  jay  

CA. 

2  

S 

R2  .. 

Arremonops  rufivirgatus  rufivirgatus  . 

Emberizidae  

Texas  (=Sennett's)  olive  sparrow 

TX,  Mexico. 

1  

S 

R1   .. 

Artamus  leucortiynchus  pelewensis  . 

Artamidae 

Patau  white-breasted  wond-swalk>w  . 

TT  (Caroline  Is- 
lands). 

1  

S 

R1   .. 

Asio  flammeus  ponapensis  ..-• 

Strigidae  

Ponape  short-eared  owl 

TT  (Caroline  Is- 

lands). 

2  

u 

D 

R1   .. 
R1   .. 

Asio  flammeus  sandwichensis 

Athene  cunicularia  hypugea  

Strigidae  

Strigidae  

Hawaiian  short-eared  owl  

HI 

2  

Western  burrowina  owl 

AZ  CA  CO  ID 

lA.  KS.  LA.  MN. 

MT.  ND.  NE. 

NM.  NV.  OK. 

OR.  TX.  SD. 

WA.  WY,  Can- 

ada, Mexico 

2  ■ 

D 

R7  .. 

Brachyramphus  brevirosths 

Alcidae  

Kittlitz's  murretet „ 

AK.  Russia 

2 

D 

R7  .. 

Brachyramphus  marmoratus 
marmoratus. 

Alcidae  

Marbled  murretet  northern  pop 

AK.  Canada. 

2  

S 

R2  .. 

Buteo  nitidus  maximus 

Accipitridae 

Northern  gray  hawk  

N=AZ,  NM,  TX, 
MexkX). 

PE  .... 

U 

R4  .. 

Buteo  platypterus  brunnescens 

Accipitridae 

Puerto  Rican  broad-winged  hawk 

PR. 

2  ....... 

D 

R6  .. 

Buteo  regalis „ 

Accipitridae 

Ferruginous  hawk  

N=CO.  ID.  KS. 
MT,  ND,  NE. 
NM.  NV.  OK. 
OR.  SD.  TX.  UT, 
WA.  WY.  Can- 
ada: V=AZ.  CA. 
Mexico. 

3B  .... 

N 

R1   .. 

Campylorhynchus  brunneicapillus 
couesi. 

TrogkxJytidae  

San  Diego  (coastal  population)  cac- 
tus wren. 

CA.  Mexico. 

2 

D 

R5  .. 

Catharus  minimus  bicknelli 

Muscicapidae  

Bicknell's  thrush 

N-MA   ME   NH 

NY.  VT.  Canada 

2 

0 

R1  .. 

Centrocercus  urophasianus  phaios  .. 

Phasianidae  

Western  saoe  arouse 

OR.  WA.  Canada. 
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2 
2 

2 

2 

2 
2 


2 
2 

2 

2 


2 
2 


PE 

3G 
2  . 

2  . 

1  . 

2  . 
2  _ 

1  .1 



u. 


o 


u 


R4 


R6  .. 


R1  .. 
R6  .. 


U 

0 
I 

U 

D 

U 
0 


R4 

R7 
R6 

R4 

R1 

A4 
R3 


R4 
R1 

fit 

R4 


R2 
R1 

R2 

R1 
M 

M 

Rl 
R2 

R1  . 
R2 


Charadrius  alexandrinus  nivosus . 


Charadrius  alexandrinus  tenuirostris 


Charadrius  montanus . 


Chasiempis  sandwichensis  gayi 
Chlidonias  niger 


Colurri>a  leucocephala 

Contopus  borealis 

Cygnus  tmccinator 

Dendrocygna  arborea  . 

Dendrocygna  bicolor ... 

Dendroica  angelae 

Dendroica  cerulea 


Charadriidae 


Charadriidae 


Charadriidae 


Pachycephalidae 
Laridae „ 


Dendroica  dominica  stoddardi 
Ducula  oceanica  ratakensis .... 


Ducula  oceanica  teraokai 
Egretta  rufescens 


Empidonax  fulvifrons  pygmaeus 

En^jidonax  traiHii  brewsteri i 

Empidonax  traittii  extimus  ...~ 


Eremophila  atpestris  actia . 
Faico  sparvehus  paulus .... 


Wk 


'ica  caribaea . 


Gallicolumba  stairi .'. 

Geothlypis  trichas  insperata „. 

Geott^ypis  trichas  sinuosa 

GlauckSum  brasilianum  cactorum . 


Emberizidae 
Columbidae 

Columbidae 

Ardeidae 

Tyrannidae  . 
Tyrannidae  . 

Tyrannidae  . 

Alaudidae  ... 
Falconidae .. 

Raliidae  

Columbidae  . 
Emberizidae 
Emberizidae 
Strigidae 


Western  snowy  ptover  (inlenor  popu- 
lation). 


Southeastern  snowy  plover 


Mountain  ptover 


Columbidae 

Tyrannklae 
Anatidae  .... 

Anatidae  .... 

Anatidae  .... 

Emberizidae 
Emberizidae 


Oahu  elepaio  

Black  tern 


White-crowned  pigeon  

Olive-sided  flycatcher 

Trumpeter  swan  (Rocky  Mountain 

population). 
West  Indian  whistling  duck  

Fulvous  whistling  due*  (SW  U.S. 
population). 

Elfin  woods  wart>ler 

Cerulean  wart)ler 


Stoddard's  yeltow-throated  wartiter 
Radak  Micronesian  pigeon 

Truk  Mcronesian  pigeon  

Reddish  egret 


Buff-breasted  flycatcher  (northern) 
Little  wilknw  flycatcher 

Southwestern  wiltow  flycatcher 

California  homed  lark 

Soutt)eastem  American  kestrel 

Caribbean  coot 

Friendly  ground  dove 

Brownsville  common  yeltowthroat . 
Saltmarsh  comrrxsn  yellowthroat .... 
Cactus  ferruginous  pygmyK>wl  


N=CA.  CO.  KS, 
NM.  NV.  OK. 
OR.  TX.  UT, 
WA.  WY:  V=AZ. 
Mexk». 

AL.  FU  LA,  MS, 
PR.  Greater  An- 
tiltes. 

N=CO,  KS,  MT. 
ND.  NE.  NM, 
OK,  SD,  TX,  UT, 
WY:  V.AZ.  CA. 
NV.  Mexico. 

HI 

CA.  CO,  ID,  lA.  IL. 
IN.  KS,  ME,  Ml. 
MN,  MO,  MT, 
NE.  ND,  NY, 
NV,  OH,  OR, 
SD.  UT.  WA.  Wl, 
WY,  Canada. 

FL.  West  Indtes. 
Central  America. 

N=AK.  Canada  V= 

ID.  MT.  WY. 


PR.  VI.  West  In- 
dies. 
N=AZ.  CA: 

V=Mexico. 
PR. 

AL.  AR.  CN.  DE, 
lA.  IL.  IN,  KS. 
KY.  U,  MA, 
MD,  Ml.  MN, 
MO,  MS.  NC. 
NE,  NH,  NJ.  NY. 
OH.  OK,  PA,  Rl. 
TN,  TX,  VA.  VT. 
Wl,  WV.  Can- 
ada. 
AL,  FL. 

TT  (Marshall  Is- 
lands). 

TT  (Caroline  Is- 
lands). 

N=FL,  TX.  Mexico. 
West  Indies: 
V=AL,  CA,  LA, 
MS. 

AZ,  NM,  Mexico 

CA,  OR.  WA,  Brit- 
ish Columbia 

AZ,  CA,  CO.  NM. 
TX.  UT.  f\texk». 

CA.  Mexico. 

AL.  FL.  GA.  LA. 
MS. 

PR.  VI.  West  In- 
dies. 

AS 

TX,  ^'exico. 

CA. 

AZ.  TX.  Mexico. 
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Status 


Cate- 
gory 


2 
2 

2 

2 

2 
2 

2 


Trend 


U 
U 
U 
D 

U 
U 
S 


2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 
2  . 

1  . 
3C 

2  . 
2  . 

2  . 

2  . 
2  . 

2. 

2  . 
2. 


U 


PT 
1  ... 


Lead 
Re- 
gion 


R6 


R2 
R2 
R2 
R1 

R7 
R7 
R3 


U 
S 
U 
U 
U 
S 

D 

u 

D 
N 

U 
S 

u 

s 
u 

u 

D 
I 


R3 


Scientific  nanne 


Histrionicus  histrionicus 


Icterus  cucullatus  cucullatus  .... 

Icterus  cucullatus  sennetti 

Icterus  graduacauda  audubonii 
Ixobrychus  exilis  hesperis 

Lagopus  mutus  evermanni  

Lagopus  mutus  yunaskensis  ... 
Lanius  ludovicianus  migrans .... 


R1 
R1 
R1 
R1 
R1 
R7 


R1  .. 
R1  .. 
R1  .. 
R1  .. 

R4  .. 
R4  .. 

R2  .. 

R1  .. 
R1  .. 

R4  .. 

R1  .. 
R1   .. 


Laterallus  jamaicensis 


Family 


R7 
R1 


Loxops  caeruleirostris 

Melospiza  melodia  maxlllaris 

Melospiza  melodia  pusillula 

Melospiza  melodia  samuelis 

Moho  t)ishopi  

Numenius  tahitiensis 

Oceanodroma  castro  cryptoleucura .. 

Oceanodroma  homochroa 

Oreomystis  Ixtirdi , 

Oreortyx  pictus _. 

Otus  nudipes  newtoni 

Oxyura  jamaicensis  jamaicensis 

Parula  pitiayumi  nigrilora  

Passerculus  sandwichensis  tieldingi 
Passerculus  sandwichensis  rostratus 

Passerina  ciris  ciris 

Pipiio  erythrophthalmus  clementae ... 
Plegadis  chihi 


Anatidae 


Emberizidae 
Emberizidae 
Ennt>erizidae 
Ardeidae 

Phasianidae 
Phasianidae 
Laniidae 


Rallidae 


Polyslicta  stelleri ... 
PorzarTa  tubuensis 


Common  name 


Harlfequin  duck 


Mexican  hooded  oriole 

Senneft's  hooded  oriole  

Audut)on's  oriole  

Least  bittern 

Evermann's  rock  ptarmigan 
Yunaska  rock  ptarmigan  .... 
Migrant  loggerhead  shrike  . 


Historic  range 


Fringillidae 

Emberizidae  

Emberizidae  

Emberizidae  

Melephagidae 

Scolopacidae 

Hydrobatidae 

Hydrobatidae 

Fringillidae 

Phasianidae  

Strtgidae 

Anatidae 

Emberizidae  

Emberizidae  

Emberizidae  

Emberizidae  

Emberizidae  

Threskiomithldae 


Black  rail 


Anatidae 
Rallidae  . 


Kauai  akepa 

Suisun  song  sparrow  

Alameda  (South  Bay)  song  sparrow 

San  Pablo  song  sparrow  

Bishop's  o'o  

Bristle-thighed  curlew 

Band-rumped  storm  petrel 

Ashy  storm-petrel 

Kauai  creeper 

Mountain  quail 

Virgin  Islands  screech  owl 

West  Indian  ruddy  duck 

Tropical  parula  {=Olive-backed  war- 
bler). 

BekJing's  savannah  sparrow 

Large-billed  savannah  sparrow 

Eastern  painted  bunting 

San  Clemente  rufous-sided  towhee 
While-laced  ibis  


Steller's  eider  (AK  tyeeding  pop.) 
Spotless  crake  


AK,  AR.  AZ,  CA, 
CO.  CT,  DE.  lA, 
ID.  KS.  MA,  MD, 
ME,  MO,  MN. 
NE,  NH,  NJ, 
NM.  NV,  MT, 
OK,  OR,  Rl,  SD, 
TX.  UT,  WA, 
WY,  Canada. 
TX.  Mexico. 
TX.  Mexico. 

TX,  Mexico. 

AZ,  CA,  NV,  OR, 
UT.  Mexico. 

AK 

AK. 

N=AR,  CT.  DC. 
DE.  lA,  IL,  IN. 
KS.  KY,  MA. 
MD,  ME,  Ml, 
MN.  MO,  NC, 
ND,  NE,  NH.  NJ, 
NY.  OH,  OK. 
PA.  Rl.  TN,  TX, 
VA.  VT.  Wl.  WV. 
Canada:  V=AL. 
FL.  GA,  LA,  MS, 
SC. 

AL.  AR,  AZ,  CA. 
CT,  DE,  FL,  GA. 
lA.  IL.  IN,  KS, 
KY,  LA.  MA, 
MD,  Ml,  MO, 
MS,  NC,  NJ.  NY, 
OH.  OK.  PA,  Rl. 
SC.  TN.  TX.  VA. 
Wl.  WV,  WY. 

HI 

CA. 

CA. 

CA. 

HL 

N=AK:  V=HI, 
Central  Pacific 
Islands. 

HI. 

CA 

HI 

CA.  ID.  NV.  OR. 
WA. 

PR.  VI. 

PR.  VI.  West  In- 
dies. 

TX.  Mexico. 

CA.  Mexico. 

N=MexiC0:  V=AZ, 
CA. 

NC.  SC.  GA.  FL. 
West  Indies 

CA. 

N=AZ.  CA.  CO. 
KS.  NE.  NM, 
NV.  OK,  OR. 
SD,  TX,  UT: 
V=ID.  WY.  Mex- 
ico. 

AK,  Russia 

AS 
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Status 


Cate- 
gory 


2 
2 
2 
2 
2 
2 
2 
2 

2 
2 


Trend 


U 

D 
U 
D 
S 

U 
D 

D 
D 
D 


D..„ 


2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 


2  . 
2  . 
2  . 
2  . 
2  . 

2  . 
3C 

1  .. 


U 


Lead 
Re- 
gion 


R4  .. 


Rl 
R4 
R7 
Rl 

Rl 
R3 


R1 

Rr 

Rl 
R5 


Rl 
Rl 


Rl 


u ...... 

R4 

u 

Rl 

D 

Rl 

U..-.. 

R4 

U 

R4 

U 

R4 

U 

R1 

U 

Rl 

U 

Rl 

U 

R5 

R5 


R3  .. 

R2  .. 
R2  .. 

Rl  .. 
Rl  .. 
Rl  .. 
Rl  .. 
Rl... 
R2  .. 
R4  .. 
Rl  .. 
Rl  .. 
Rl  .. 
R6  .. 


R4 
R4 
R2 
R1 
R2 

R4 
R4 
R2 


Scientific  name 


Rerodroma  hasitata 

Ptilinopus  perousii  perousii 

Rallus  longirostris  insularum 

Rissa  brevirostris  

Rukia  ruki 

Sterna  elegans 

Sterna  hirurKk)  

Sterna  nilotica  vanrossemi 

Stix  occidentalis  occidentalis 

Synthliboramphus  (=Endomychura) 

hypoleuca  scrippsi. 
Thryomar)es  bewickii  altus 


Toxostoma  lecontei  macmillanorum 
Tympanuchus  phasianellus 
columbianus. 


Zosterops  conspicillatus  rotensis 

REPTILES. 

Ameiva  wetmorei 

Anniella  pulchra  nigra 

Anniella  putohra  pulchra  ..?. 

Andis  cooki _ 

Anolis  occultus _. 

Arrtiyton  exiguum  exiguum 

Charina  bottae  umbratica  

Clemmys  marmorata  marmorata  . 


Clemmys  marmorata  pallida 
Clemmys  muhlenbergii 


Clemmys  muhlenbergii 


Clonophis  kirtlandii 


Cnemidophorus  txjrti 

Cnemidophorus  dixorti 

Cnemidophorus  hyperythrus 

Cnemidophorus  tigris  muttiscutatus  . 
Coleonyx  switaki  (=Anarbylus  s.)  .... 

Coleonyx  variegatus  abbotti 

Crotalus  ruber  ruber 

Crotaphytus  reticulatus 

Diadophis  purKtatus  acricus 

Diadophis  punctatus  modestus 

Diadophis  punctatus  similis  

Elgaria  (=Gerrhonotus)  panamintna 
Emydoidea  blandingii 


Eumeces  egregius  egregius 

Eumeces  egregius  insularis 

Eumeces  gilberti  arizonensis 

Eumeces  skiltonianus  interparietalis 
Gopherus  agassizii  (=Xerobates  a.) 

Gopherus  polyphemus 

Graptemys  barbouri 

Graptemys  caglei 


Family 


Pfocellaridae  .... 

Columbidae 

Rallidae  

Laridae  

Zosteropidae  ..... 

Laridae  

Laridae  

Laridae  

Strigidae 

Alcidae  

Troglodytidae  .... 

Mimidae 

Phasianidae  

Zosteropidae  

Teiidae  , 

Annietlidae , 

Anniellidae 

Iguanidae  

Iguanidae  

Colutxidae 

Boidae 

Emydidae  

Emydidae  

Emydidae  


Emydidae 


Colubridae  .... 

Teiidae  

Teiidae  

Teiidae  

Teiidae  

Eutjiepharidae 
Gekkonidae  ... 

Viperidae 

Iguanidae  

Colubridae 

Colubridae 

Colutwidae 

Anguidae  

Emydidae  

Sdncidae 

Scincidae 

Scincidae 

Scincidae 

Testudinidae .. 

Testudinidae  .. 

Emydklae  

Emydidae  


Common  name 


Black-capped  petrel 


Many-colored  fruit  dove 
Mangrove  clapper  rail  ... 

Red-legged  kittiwake 

Truk  greater  white-eye  .. 


Elegant  tern  

Comnrwn  tern  (Great  Lakes  popu- 
lation). 


Van  Rossem's  gull-billed  tem 

California  spotted  owl  

Xantus'  murrelet 


Appalachian  Bewk;k's  wren 


San  Joaquin  LeContes  thrasher 
Columbian  sharp-tailed  grouse  ... 


Rota  bridled  white-eye 


Blue-tailed  ground  lizard  ._ 

Black  California  legless  lizard 

Silvery  legless  lizard  

Cook's  anole  

Puerto  Rican  pygmy  anole  .... 

Culebra  garden  snake  

Southern  rut>ber  boa 

Northwestern  pond  turtle  

Southwestem  pond  turtle 

Bog  turtle  (southern  pop.) 


Bog  turtle  (northern  pop.) 


Kiniand"s  snake 


Canyon  (giant)  spotted  wrhiptan  ... 

Gray-checkered  whiptail  

Orange-throated  whiptail 

Coastal  western  whiptail 

Barefoot  gecko 

San  Diego  banded  gecko  

Northern  red  diarrrond  rattlesnake 

Reticulate  collared  lizard 

Key  nngneck  snake  

San  Bemardino  ringr>eck  snake  ... 

San  Diego  ringneck  snake 

Panamint  alligator  lizard  

Standing's  turtle  


Ftorida  Keys  mole  skink 

Cedar  Key  mole  skink 

Arizona  Gilbert's  skink  _ 

Coronado  skink 

Desert  tortoise  (Sonoran  Desert  pop- 
ulation). 
Gopher  tortoise  (eastern  population) 

Bartxjur's  map  turtle  

Cagle's  map  turtle 


Historic  range 


N=West  Indies- 
Haiti;  V=NC.  SC. 
GA,  West  Indies 

AS 

FL. 

AK,  Russia 

TT  (Caroline  Is- 
lands). 

CA,  Mexico. 

IL,  IN,  Ml,  MN,  NY. 
OH,  PA,  Wl. 
Canada. 

CA,  Mexico 

CA,  NV. 

CA.  Mexico. 

AL,  GA,  KY.  MD. 
NC.  OH,  PA, 
SC,  TN,  VA, 
WV,  Canada. 

CA 

CA,  CO,  ID,  OR. 
MT.  NV,  UT. 
WA.  WY.  Can- 
ada. 

MP. 

PR. 

CA. 

CA.  Mexico 

PR. 

PR. 

PR. 

CA. 

CA.  NV.  OR.  WA. 

Canada. 
CA. 

CT,  DE,  GA,  MA. 
MD.  NC.  NY, 
NJ,  PA.  Rl,  SC. 
VA. 
CT,  DE,  GA.  MA. 
MD.  NC.  NY, 
NJ,  PA.  Rl,  SC. 
VA. 
IL.  IN.  KY.  Ml.  OH. 

PA. 
AZ,  NM. 
NM.  TX. 
CA.  Mexico. 
CA.  Mexico. 
CA.  Mexico. 
CA,  Mexico. 
CA,  Mexico. 
TX,  Mexico. 
FL. 
CA. 

CA.  Mexico. 
CA. 

lA.  IL.  IN,  Ml.  MN, 
NE.  NY,  OH. 
PA.  SD,  Wl.  WY. 
FL. 
FL 
AZ. 

CA,  Mexico. 
AZ,  Mextco. 

AL,  FL,  GA.  SC. 
AL.  FL.  GA. 
TX. 
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Status 


Cate- 
gory 


2 

2 

2 

2 

2 
2 
2 
2 
2 


2  ...... 

2  .r..... 


2... 

PE 

2... 


PT 
2  ... 
PT 
2  ... 
2  ... 


2 
2 
2 


2 
2 


Trend 


PT  .... 

2 

2 


2 
2 
2 
2 
2 
2 
2 
2 


X  ... 

2 

2 

2 

2 

2 

2 

2 

2 


Lead 
Re- 
gion 


U 

U 

D 

U 

U 
D 
U 
U 
D 


U  . 

u. 
s. 

D 
D 
U 

U 
U 
D 
U 
D 

D 

D 
D 
U 

D 
U 
U 

D 
U 
U 
U 
U 
D 
U 
D 

D 

U 


N 

D 
U 

D 
U 
D 
S 
0 
U 


R6 

R1 

R4 

R3 

R2 
R1 
R1 
R2 
R4 


R2 
R4 

R5 


R1 
R1 
R4 

R3 
R2 
R3 
R4 
R4 

R2 


R1 
R1 
R6 


R1 
R4 
R4 


R4  . 

R1 

R4 

R4 

R4: 

R4 

R1 

R1 

R2 

R6 

R1 

R4 
R3 


R4 
R6 
R4 
R5 
R2 
R1 


Scientific  name 


Graptemys  pseudogeographica 

Hetoderma  suspectum  dnctum 

Heterodon  simus 

Kinosternon  (lavescens  (lavescens 

Kinosternon  hirtipes  munayi 

Lampropeltis  zonata  parvirubra 

Lampropettis  zonata  pulchra 

Lichanura  trivirgata  

Macroclemys  temmincki 


Malaclemys  terrapin  littoralis 
Malaclemys  terrapin  pileata  .. 

Malaclemys  terrapin  terrapin 


FanfiHy 


Masticophis  flagellum  ruddocki .... 
Masticophis  lateralis  euryxanthus 
Nerodia  darkii 


Nerodia  erythrogaster  neglecta 

Nerodia  harteri  harleri 

Nerodia  sipedon  insularvm 

Ophisaurus  compressus 

Ophisaurus  mimicus  


Phrynosoma  cornutum 


Phrynosoma  coronatum  blainvillii  ... 

Phrynosoma  coronatum  frontale 

Phrynosoma  douglassii  brevirostra . 


Phrynosoma  mcallii 

PHuophis  melanoleucus  lodingi 
Pituophis  melanoleucus 
melanoleucus. 


Pituophis  melanoleucus  mugitus  .... 

Pituophis  melanoleucus  pumilis 

Pituophis  melanoleucus  ruthveni  .... 

Pseudemys  sp 

Pseudemys  (decussata)  stejnegeri . 

Regina  septemvittata  ssp 

Salvadora  hexalepis  virgultea 

Sauromalus  obesus 


Sceloporus  arenicolus  (=S. 

graciosus  a.). 
Sceloporus  graciosus  graciosus 


Sceloporus  graciosus 
vandenbiirgianus. 

Sceloporus  woodi 

Sistrurus  catenatus  catenatus  

Stilosoma  extenuatum 

Storeria  occipitonwculata  pahasapae 

Tantilla  oolitica 

Thamnophis  brachystoma 

Thamnophis  eques  

Thamnophis  hammondii 


Emydidae  

Hetodemiatidae 

Colubridae 

Kinostemidae  .. 

Kinostemidae  .. 

Colubridae 

Colubridae 

Boidae 

Chelydndae 


Emydidae 
Emydidae 


Emydidae 


Colutjridae 
ColutMidae 
Colubridae 

Colubridae 
Colubridae 
Colubridae 
Anguldae  .. 
Anguidae  .. 

Iguanidae  . 


Iguanldae 
Iguanidae 
Iguanidae 


Iguanidae  . 

Colubridae 

Colubridae 


Colutxidae 
Colubridae 
Colutxidae 
Emydidae  . 
Emydidae  . 
Colubridae 
Colutxidae 
Iguanidae  . 

Iguanidae  . 

Iguanidae  . 

Iguanidae  . 
Iguanidae 


Colutxidae 
Colubridae 
Colutxidae 
Colubridae 
Colutxidae 
Colutxidae 


Common  name 


False  map  turtle 

Banded  Gila  monster  (Pops.  W  4  N 

ot  Colorado  R.). 
Soutt>ern  tiognose  snake 

Yellow  mud  turtle  (norttiern  popu- 
lations). 

Big  Bend  mud  turtle 

San  Bernardino  mountain  king  snake 

San  Diego  Mountain  king  snake 

Rosy  boa 

Alligator  snapping  turtle  


Texas  diamondback  terrapin  

Mississippi  diamondback  terrapin 


Historic  range 


Northern  diamondback  terrapin 


San  Joaquin  whipsnake 
Alameda  striped  racer ... 
Gulf  salt  marsh  snake  ... 


Northern  coppert>elly  water  snake 

Brazos  water  snake  

Lake  Erie  water  snake — 

Island  glass  lizard „ 

Mimic  glass  lizard  


Texas  horned  lizard 


San  Diego  horned  lizard 

California  horned  lizard 

Eastern  short-horned  lizard 


Flat-tailed  horned  lizard 

Black  pine  snake 

Northern  pine  snake  


Florida  pine  snake  

Santa  Cruz  Island  gopher  snake 

Louisiana  pine  snake 

Mississippe  redtvelly  turtle 

Jicotea 

Queen  snake  

Coast  patctvnosed  snake 

Chuckwalla 


Dunes  sagebrush  lizard  .... 
Northern  sagebrush  lizard 

Southern  sagetxush  lizard 


FlorkJa  scrub  lizard 


Viperidae Eastem  massasauga 


Short-tailed  snake 

Black  Hills  redt)elly  snake  .. 
Rimrock  crowned  snake  .... 
Short-headed  garter  snake 

Mexk:an  garter  snake  

Two-striped  garter  snake  ... 


IN,  MO,  MN,  NO. 

Wl. 
AZ.  CA,  NV,  UT 

AL.  FL.  GA,  MS. 

NC,  SC. 
lA,  IL,  MO.  NE. 

TX,  Mexrco. 

CA 

CA. 

AZ,  CA,  Mexico 

AR.  AL,  FL,  GA, 

IL,  IN,  KY,  KS. 

LA,  MO,  MS, 

OK.  TN,  TX. 
LA,TX. 
AL,  FL,  GA,  LA. 

MS 
CT,  DE,  MD,  NC, 

NJ,  NY,  MA,  Rl, 

VA. 
CA 
CA. 
AL,  FL,  LA,  MS. 

TX. 
IL,  IN,  KY.  Ml.  OH. 
TX. 

OH,  Canada. 
FL,  GA,  SC. 
AL.  FL,  GA,  LA, 

MS,  NC,  SC 
AZ,  AR,  CO.  KS. 

LA,  MO.  NM. 

OK.  TX,  Mexico. 
CA,  Mexico. 
CA 
CO.  MT.  ND.  NE, 

SE,  UT.  WY. 

Canada. 
AZ,  CA.  Mexico. 
AL,  LA.  MS. 
AL,  GA,  NC,  NJ, 

SC.  TN.  VA, 

WV. 
AL,  FL,  GA,  SC. 
CA. 

LA,TX. 
MS 
PR. 

AR,  MO 
CA. 
AZ,  CA,  NV,  UT. 

Mexico. 
TX,  NM. 

AZ,  CA,  ID.  MT, 
ND,  NE,  NM, 
OR,  WA. 

CA,  Mexico. 

FL. 

lA,  IL.  IN,  Ml.  MO, 

MN,  NY.  OH. 

PA,  Wl.  Canada. 
FL. 

SD.WY 
FL. 

NY,  PA. 

AZ,  NM,  Mexico. 
CA. 


Status 


Cate- 
gory 


2  

2  

2  

2  

2  

2  

2  

2  

1  

2  

1  

2  ...... 

I 

2  .'..... 
2  

2*   .... 

2  

2  .U.., 
2  .1.;.., 

2  

2  

2  

2 

2  .♦ 

PEI ,.. 
2  .]..... 

1  

2 


2 

2 

1  

1  

1  

2  

2  

2 

£  .4..... 

2  

2 

2  ._... 

2 

PE  .... 

2  .-..., 

2  


2  

2 

2  

2  

2  ...„. 

2  

i:p: 

2  .L.. 
3C  .... 

2  ...... 

3C  _.. 
2  ..V.., 


U 
D 
U 
U 
D 
U 
S 
D 

D 

D 

D 
D 

S 

D 

D 

U 
U 
D 
U 
U 
D 

D 
U 
D 
U 

D 
D 


U 

U 
D 
D 
D 
U 
U 
U 
U 
U 
U 
U 
U 
U 
U 
U 
U 

S 
U 
D 
U 
U 
S 
U 
U 
D 
N 
U 
N 
S 


Lead 
Re- 
gion 


R2 

Rl 
R2 
R4 
Rl 
R2 
Rl 
Rl 

Rl 

R4 

R2 
R4 

R2 

R1 

Rl 

R1 
Rl 
Rl 
Rl 
Rl 
R6 

Rl 
Rl 
Rl 
R2 

Rl 
R4 


R4 
R4 
R4 
R4 
R4 
Rl 
Rl 
R2 
R2 
R2 
R2 
R4 
R4 
R2 
R2 
R2 
R4 

R5 
R4 
Rl 
R1 
R1 
R1 
R4 
R2 
R4 
R4 
Rl 
R4 
R5 


Scientific  name 


Thamnophis  rufipunctatus 

Thamnophis  sirtalis  ssp 

Thamnophis  sirtalis  anneciens 

Tropidophis  melanurus  bucculentus 

Uma  notata  notata 

Uma  notata  rufopunctata 

Xantusia  henshawi  gracilis 

Xantusia  vigilis  sierrae 

AMPHIBIANS. 
Ant)ystorr\a  califomiense  (=A. 

tigrinum  c). 
Ambystoma  cingulatum 

Ambystoma  tigrinum  stebbinsi 

Aneides  aeneus 

Aneides  hardii 

Ascaphus  truei 

Batrachoseps  sp 

Batrachoseps  campi 

Batrachoseps  padficus  padncus .... 
Batrachoseps  relictus  (^paciUcus) ... 

Batrachoseps  simatus 

Batrachoseps  stebbinsi 

Bufo  boreas  boreas „ 

Bufo  canorus 

Bufo  exsul , 

Bufo  microscaphus  caJifomicus 

Bufo  microscaphus  microscaphus  ... 

Bufo  nelsoni 

Cryplobranchus  alleganiensis 


Desmognathus  aeneus 

Desmognathus  brimleyorum 

Eleutherodactytus  cooki 

Eleutherodactylus  eneidae 

Eleutherodactytus  karlschmidti  .. 
Ensatina  eschschottzii  croceator 
Ensatina  eschschottzii  klauberi .. 

Eurycea  sp 

Eurycea  sp 

Eurycea  sp 

Eurycea  sp 

Eurycea  aquatica 

Eurycea  junaluska 

Eurycea  neotenes 

Eurycea  sosorum 

Eurycea  tridentifera 

Gyrinophilus  palleucus 

Gyrinophilus  subterraneus 

Haideotriton  wallacei 

Hydromantes  sp 

Hydromantes  brunus 

Hydromantes  platycephalus 

Hydromantes  shastae 

Necturus  sp 

Notophthalmus  meridionalis 

Notophthalmus  perstriatus  ..._..... 

Plethodon  caddoensis 

Plethodon  elongatus , 

Plethodon  fourchensis , 

Plethodon  hubricht , 


Family 


Colubridae 

Colubridae 

Colubridae 

ColubrkJae 

Iguanidae  

Iguanidae  

Xantusiklae  

Xantusiklae  

Ambystomatidae 

Ambystomatidae 

Ambystomatidae 
Plethodontidae  ... 

Plethodontidae  ... 
Ascaphidae  

Plethodontidae  ... 

Plethodontidae  ... 
Plethodontidae  ... 
Plethodontidae  ... 
Plethodontidae  ... 
Plethodontidae  ... 
BufonkJae 

Bufonidae 

Bufonidae 

Bufonidae  

BufonkJae 

Bufonidae  

CryptobranchkJae 


Plethodontidae 

Plethodontidae 

Leptodactylidae 

Leptodactylidae 

Leptodactylidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 

Plethodontidae 
Plethodontidae 
Plethodontidae 
Plethodontidae 
Plethodontidae 
Plethodontidae 

Proteklae 

Salan^ndridae 
Salamandridae 
Plethodontidae 
Plethodontidae 
Plethodontidae 
Plethodontidae 


Common  name 


Narrowhead  garter  snake  

South  coast  garter  snake 

Texas  garter  snake 

Navassa  dusky  dwart  boa  

Colorado  Desert  f ringed-toed  lizard  .. 

Cowles  fringe-toed  lizard  

sandstone  night  lizard 

Sierra  night  lizard „, 

California  tiger  salamander 

Flatwoods  salamander 

Sonoran  tiger  salamander  

Green  salamander  (Southern  Blue 

Ridge  population). 
Sacramento  nrxxintain  salamander  ... 
Tailed  frog 

Breckenridge  Mountain  slender  sala- 
mander. 

Inyo  Mountains  slender  salamander . 

Channel  Islands  slender  salamander 

Relictual  slender  salamander 

Kem  Canyon  slender  salamander  .... 

Tectiachapi  slender  salamander 

Boreal  western  toad  (Rocky  Moun- 
tains population). 

Yosemite  toad 

Black  toad 

Arroyo  southwestern  toad 

Arizona  toad 

Amargosa  toad  

Hellbender 


Seepage  salamander 

Ouachita  dusky  salamander 

Guajon,  rock  frog  

Mottled  coqui  (Eneida's  coqui)  

Wet)-footed  coqui 

Yellow-blotched  ensatina 

Large-t>lotched  ensatina  

Buttercup  Creek  salamander 

Georgetown  salamander 

Jollyville  Plateau  salamander 

Salado  salamander 

Dari<-sided  salamander  ..„ 

Junaluska  salamander ; 

Texas  salamander  

Barton  Springs  salamander 

Comal  blind  salamander 

Tennessee  cave  salamarxJer  (includ- 
ing Berry  Cave  salamander). 

West  Virginia  spring  salarrander 

Georgia  blind  salamander 

Owens  Valley  wet>toes  salamander 

Limestone  salamander 

Mount  Lyell  salamander 

Shasta  salamander „ 

Black  Warrior  waterdog  ._.. 

Black-spotted  newt '. 

Striped  newt 

Caddo  Mountain  salamander 

Del  Norte  salamander 

Fourche  Mountain  salamarxJer 

Peaks  of  Otter  salamander 


Historc  range 


AZ,  NM,  Mexico. 

CA 

KS,  OK,  TX. 

Navassa  Island. 

CA,  Mexico. 

AZ,  Mexico. 

CA 

CA 

CA. 

AL,  FL.  GA,  MS. 

SC. 
AZ,  Mexico. 
GA,  NC,  SC. 

NM. 

CA,  OR,  WA.  ID, 

MT 
CA 

CA. 
CA. 
CA 
CA. 
CA. 
CO.  NM.  WY. 

CA. 

CA. 

CA.  Mexico. 

AZ,  CA.  NM.  NV. 
UT,  Mexk:o. 

NV. 

AL,  AR,  GA,  lA,  IL. 
IN,  KY,  KS,  MD, 
MN,  MO,  MS. 
NC.  NY,  OH, 
PA,  SC,  TN,  VA, 
WV. 

AL,  GA,  NC,  TN 

OK.  AR. 

PR. 

PR. 

PR. 

CA. 

CA. 

TX 

TX 

TX 

TX 

AUTN. 

NC. 

TX. 

TX. 

TX. 

AL,  GA,  TN. 

WV. 

GA,  FL. 

CA 

CA. 

CA. 

CA. 

AL. 

TX,  Mexico. 

FL,GA 

AR. 

CA,  OR. 

AR. 

VA. 


J^ 
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Status 


Cate- 
gory 


2  .. 
2.. 
2.. 

2.. 
2.. 
2.. 
2.. 
2.. 

1  .. 
2.. 

PE 

2  .. 
2.. 
2  .. 
2.. 
2.. 
2., 

1  .. 

1  .. 

1  . 

2  . 
2  . 

2  . 
2  . 
2.. 
2  . 

2. 


2  ... 

PE 

2  ... 
2  ... 
2  ... 

2  ... 

2  ... 

2  ... 

2  ... 

2  ... 
2  ... 
2... 
2  ... 

2... 

2.. 
2  ... 
2... 
2... 

2... 

2... 

2.. 


Trend 


U 
I  . 
S 

u 
u 
u 

D 
D 
D 
U 

0 
D 
U 
D 
0 
S 

u 

D 

D 

D 
U 
D 

D 
0 
U 
U 

U 


D 

D 

D 
U 
D 

0 
S 
S 

0 

D 
U 
D 
D 

D 

U 
D 
[> 
U 

U 

U 

U 


Lead 
Re- 
gion 


R1 
R2 
R5 

R1 
R3 
R4 
R4 
R4 
R4 
R1 

R1 
R1 
R1 
R2 
R1 
R4 
R6 

R6 


R6 

R2 
R2 

R2 

R1 
R1 
R2 
R2 

R3 


R1 

R1 

R2 

R3 
R1 

R2 
R1 
R1 
R2 

R1 
R2 
R2 
R2 

R1 

R1 
R1 
R1 
R3 

R3 

R3 

R5 


SctentHic  name 


Plethodon  larseHi 

Plethodon  neomexicanus 
Plethodon  punctatus 


Plethodon  storm  (=P.  elongatus  s.) 

Pseudacris  streckeh  iUinoensis 

Psetxkibranchus  strialus  lustricolus 

Rana  areotata  aesopus 

Rana  areolala  capita 

Rana  areolata  sevosa 

Rana  aurora  aurora  


Rana  aurora  draytoni . 

Rana  tx)ylii , 

Rana  cascadae «, 

Rana  chiricahuensis ... 

Rana  n)uscosa , 

Rana  okaloosae , 

Rana  pretiosa 


Rana  pretiosa . 


Rana  pretiosa . 


Rar)a  subaquavocalis . 

Rar)a  taratujmarae 

Rana  yavapaiersis 


Rhyacotriton  varlegatia  (=ofympicus) 

Scaphiopus  hanrunofKBI „ 

Siren  intermedia  texana 

Typhlomolge  robusta  

FISHES. 
Aapenser  (utvescens 


Acipenser  n)edirostris 

Acipenser  trarKmontaruiS 

Agosia  chrysogaster 

Amttlyopsis  spelaea , 

Archopiites  internjptus , 

Campostorj^a  ornatum 

Catostomus  sp 

Catostomus  darki  ssp 

Catostomus  clarki , 

Catostomus  darki  intermedius . 
Catostomus  discobolus  yarrow! 

Catostomus  insignis 

Catostonujs  latipmnis 

Catostomus  occidentalis 
lacusanserinus. 

Catostomus  rimiculus  ssp 

Catostomus  santaanae 

Catostomus  snyderi „u 

CoregoTHJS  kiyi _. 

Coregonus  reigtiardi 

Coregonus  zenittycus  ..„ 

Cottus  sp. 


Family 


Ptethodontidae  .. 
Plethodontidae  .. 
Ptethodontidae  .. 

Ptethodontidae  .. 

Hylidae  

Sirenidae 

Ranidae 

Rartidae 

Ramdae  ..... 

Ranidae 

Ranidae 

Ranidae , 

Ranidae 

Ranidae ..... 

Ranidae 

Ranidae 

Ranidae 

Ranidae 

Ranidae 

Ranidae 

Ranidae  ............ 

Ranidae 

Ambystonutidae 

Pelobatidae  

Sirenidae 

Ptethodontidae  . 

Acipensehdae  .. 


Acipensehdae 

Acipensendae 

Cyprinidae  .... 
AmWyopsidae 
Centrarchidae 

Cyprinidae  .... 
Catostomidae 
Catostomidae 
Catostomidae 

Catostomidae 
Catostomidae 
Catostomidae 
Catostomidae 

Catostomidae 

Catostomidae 
Catostomidae 
Catostomidae 
Salmonidae  .. 

Salnwriidae  .. 

Salnx>nidae  .. 

Cottidae 


Common  name 


Larch  Mountain  salamander 

Jemez  Wountains  saiamarxjer 

Cow  Knob  (=Wliite-spotted)  sala- 
mander. 

Sisl<iyou  Mountains  salamander 

Illinois  Strecker's  chorus  frog 

Gulf  HanvTKtck  dwarf  siren  

Florida  crawfish  (=gopher)  frog  

Carolina  crawfish  (=gopher)  frog. .... 

Dusky  crawfish  (=>gopher)  frog  

^k)rthem  red-legged  frog 

California  red-tegged  frog 

Foothill  yetlow-legged  frog 

Cascades  frog 

Chiricahua  leopard  frog  

Mountain  yellow-legged  frog 

Ftorida  bog  frog 

Spotted  frog  (main  population)  

Spotted  frog,  West  Coast,  Great 
Basin,  Wasatch  Front  pops.. 

Spotted  frog,  West  Desert  (Utah) 

pop.. 

Ramsey  Canyon  leopard  frog 

Tarahumara  frog  

Lowland  (= Yavapai  &  San  Felipe) 

leopard  frog, 
southern  torrent  (seep)  salamander 

western  spadefoot  (toad) 

Rio  Grande  lesser  siren 

Robust  (scBlanco)  blind  salamander 

Lake  sturgeon , 


Green  sturgeon 

White  sturgeon,  Kootenai  River  pop- 
ulation. 

Longfin  dace  

Northern  cavefish „ 

Sacramento  perch  (native  popu- 
lation). 

Mexican  stoneroller 

Walt  Canyon  sucker 

Meadow  Valley  Wash  desert  sucker 

Desert  sucker 

White  River  desert  sucker  

Zuni  btuehead  (^Mountain)  sucker .. 

Sonora  sucker 

Ftannelmouth  sucker  (lower  Colo- 
rado R.  basin  pop.). 
Goose  Lake  sucker 

Jenny  Creek  sucker 

Santa  Ana  sucker  

Klan^ath  largescale  sucker 

Kiyi 

Shortnose  cJsco  

Shortjaw  cisco ™ 

Bluestone  scuipin 


Historic  range 


OR.  WA. 
NM. 
VA.  WV. 

CA,  OR. 

AR.  IL.  MO. 

FL 

PL,  GA. 

GA.  NC,  SC. 

AL,  FL,  LA,  MS. 

CA,  OR,  WA,  Can- 
ada. 

CA,  Mexico- 

CA,  OR. 

CA,  OR,  WA. 

AZ,  NM,  Mexico. 

CA,  NV. 

FL. 

AK,  ID,  MT.  WY. 
Canada. 

CA,  ID,  NV,  OR, 
UT,  WA,  Can- 
ada. 

UT. 

AZ 

AZ,  Mexico. 
AZ,  CA,  NM,  UT, 

Mexico. 
CA,  OR 
CA 

TX,  Mexico. 
TX. 

AL.  AR,  GA,  lA.  IL, 
IN,  KS,  KY,  LA, 
Ml.  MN.  MO, 
MS,  NE,  NY, 
OH,  PA,  SD,  TN, 
VT,  Wl,  WV, 
Canada. 

CA,  OR,  WA,  AK, 
Canada, 

ID. 

AZ,  NM,  l^xico 

IN,  KY, 

CA. 

AZ.  TX,  Mexico. 

NV. 

NV. 

AZ,  NM,  NV.  UT, 

Mexico 
NV. 

AZ,  NM. 
AZ,  NM,  Mexico 
AZ,  CA,  NV,  UT. 

CA.  OR. 

CA.  OR. 

CA. 

CA,  OR. 

IL,  IN,  Ml,  MN,  NY, 

Wl,  Canada. 
IL.  IN,  Ml,  NY,  Wl. 

Canada. 
IL.  IN.  Ml,  MN.  Wl, 

Canada. 
VA.WV. 


Status 


Cate- 
gory 


2  .. 
2  .. 
2  .. 
2  . 
2  . 
2  . 
2  . 
2  .. 
2  . 
3C 


2 

2  . 

2  . 
2  . 

2  . 
2  . 
2  .. 
2  .. 

1  .. 

2  .. 

4.  ... 

I 

1 
1 

2 

PT 
2  .. 
2  .. 
2  .. 
2  .. 
2  .. 


Mr 

2  

2 

PT  .. 

2  

2  

2  ...... 


3C  ... 

2  

2  

2  


2  ... 
3C 
2  ... 
2  ... 
2  ... 
2  ... 
2  ... 


2  .. 
2  .. 
3B 
2  .. 

1  .. 


Trend 
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U 
D 


Lead 
Re- 
gion 


R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R4 


R3 


R4 
R4 
R2 

R2 
R2 
R1 
R1 
R2 
R2 
R2 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 

R4 
R6 

R4 
R4 
R4 
R4 
R2 
R5 

R4 
R4 
R5 
R5 


R4 
R4 
R4 
R4 
R4 
R4 
R6 


R4 
R2 
R1 
R1 
R1 


Scientific  name 


Cottus  asperrimus 

Cottus  bairdi  ssp 

Cottus  greenei 

Cottus  leiopomus 

Cottus  marginatus 

Cottus  tenuis 

Crenichthys  t)aileyi  albivallis 

Crenichthys  tjaileyi  moapae 

Crenichttiys  tjaileyi  thermophilus 

Crystallaria  (=Ammocrypta)  asprella 


Cycleptus  elongatus . 


Cyprinella  callisema 

Cyprinella  callitaenia  (=Notropis  c.) 
Cyprinella  proserpina  (=Notropis 
proserpinus). 

Cyprinodon  sp i 

Cyprinodon  eximius 

Cyprinodon  nevadensis  calidae 

Cyprinodon  nevadensis  Shoshone ... 

Cyprinodon  pecosensis „ 

Cyprinodon  tularosa 

Dionda  diaboli 

Elassoma  alabamae  

Elassoma  boehlkei 

Etheostoma  (Ulocentra)  sp 

Etheostoma  aquali 

Etheostoma  bellator 

Etheostoma  txevirostrum 

Etheostoma  chermodd 

Etheostoma  dnereum 

Etheostoma  corona 

Etheostoma  cragini 

Etheostoma  ditrema 

Etheostoma  douglasi 

Etheostoma  etowahae 

Ettteostoma  fort>esi 

Etheostoma  grahami 

Etheostoma  maculatum 

Etheostoma  moorei 

Etheostoma  nigrum  susanae 

Etheostorha  ostxjmi 

Etheostoma  pelluddum 
(=:Ammocrypta  p.). 

Etheostoma  pseudovulatum 

Etheostoma  rupestre 

Etheostoma  striatulum _ 

Ett)eostoma  trisella  

Etheostoma  tuscumbia 

Fundulus  julisia 

Fundulus  sdadicus 

Fundulus  waccanf)ensis 

Gamtxjsia  senilis 

Gasterosteus  acdeatus  santaannae 

Gila  ah/ordensis 

Gila  bicotor  ssp 


Family 


Cottklae 

Cottidae 

Cottidae 

Cottidae 

Cottidae 

Cottidae 

Cyprinodontidae 
Cyprinodontidae 
Cyprinodontidae 
Percidae  


Catostomidae 


Cyprinidae 

Cyprinidae 

Cyprinidae 

Cyprinodontidae 
Cyprinodontidae 
Cyprinodontidae 
Cyprinodontidae 
Cyprinodontidae 
Cypnnodontidae 

Cyprinidae  

Centrarchidae  ... 
Centrarchidae  ... 

Percidae 

Percidae 

Percidae 

Percidae 

Percidae  

Percidae  

Percidae 

Percidae 

Percidae  

Percidae 

Percklae 

Percidae 

Percklae 

Percidae 

Percidae 

Percidae 

Percidae 

Percidae 

Percidae 

Percidae 

Percklae 

Percklae 

Percidae  

Cyprinodontidae 
Cyprinodontidae 


Cyprinodontklae 

Poeciliklae 

Gasterosteklae  . 

Cyprinidae 

Cyprindidae 


Common  nanr)e 


Rough  scuipin 

Malheur  mottled  sciipin 

Shoshone  scuipin 

Wood  River  scuipin 

Margined  scuipin ;., 

Slender  scuipin  

Preston  White  River  springfish  . 
Moapa  White  River  springfish  ... 
Moorman  White  River  springfish 
Crystal  darter  


Blue  sucker 


Ocmulgee  shiner . 
Bluestripe  shiner  . 
Proserpine  shiner 


Palomas  pupfish  

Conchos  pupfish 

Tecopa  pupfish  

Shoshone  pupfish  „.., 

Pecos  pupfish  

White  Sands  pupfish 

Devils  River  minnow  

Spring  pygmy  sunfish  

Carolina  (=barred)  pygmy  sunfish 

Cherokee  darter 

Coppercheek  darter 

Warrior  darter 

Holiday  darter 

Vermilion  darter 

Ashy  darter 


Crown  darter  .... 
Arkansas  darter 


Coldwater  darter  .. 
Tuskaloosa  darter 

Etowah  darter 

Barrens  darter 

Rk3  Grande  darter 
Spotted  darter  


Yellowcheek  darter  

Cumb>ertand  Johnny  darter 
Finescale  saddled  darter  ... 
Eastern  sand  darter 


Egg-mimic  darter .... 

Rock  darter  

Striated  darter „ 

Trispot  darter 

Tuscumbia  darter  ... 
Ban-ens  topminnow 
Plains  topminrK)w  ... 


Waccamaw  killifish 

Blotctied  gambusia  

Santa  Ana  threespine  stickleback 

Alvord  chub 

High  Rock  Springs  tui  chub 


Historic  range 


CA. 
OR. 
ID 

ID. 

WA,  OR 

OR. 

NV. 

NV. 

NV. 

AL.  AR,  FL.  lA.  IL, 
IN,  KY,  LA,  MN. 
MO,  MS.  OH, 
OK.  TN,  Wl, 
WV. 

AL,  AR,  lA,  IL,  IN, 
KS.  KY,  LA,  MN. 
MO,  MS,  MT, 
ND.  NE,  NM, 
OH,  OK,  PA, 
SD.  TN,  TX,  Wl, 
WV,  Mexco. 

GA 

AL,  FL.  GA. 

TX,  Mexkx). 

NM,  Mexkx). 

TX,  Mexk». 

CA. 

CA. 

NM.  TX. 

NM. 

TX,  Mexico. 

AL. 

NC,  SC. 

GA. 

TN. 

AL 

AL,  GA.  TN 

AL 

AL,  GA.  KY,  TN. 

VA 
AL.  TN 
AR,  CO,  KS,  MO, 

OK. 
AL,  GA,  TN. 
AL 
GA. 
TN 

TX,  Mexico. 
IN,  NY,  OH.  PA, 

WV. 
AR. 
KY. 

VA.WV. 
IL.  IN,  KY.  Ml,  NY. 

OH.  PA,  VT, 

WV. 
TN 

AL.  GA,  MS. 
TN. 

AL,  GA,  TN. 
AL,TN. 
TN. 
SD,  MN.  lA.  NE. 

CO,  WY.  KS. 

OK,  MO. 
NC. 

TX.  Mexico. 
CA. 

NV.OR. 
CA. 
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Status 


Cate- 
gory 


2  .. 
2  .. 
2  .. 
2  .. 
2.. 
2  .. 
2  .. 
2.. 
2  .. 
2  .. 
2  .. 
2  .. 
3C 
2  .. 

1  .. 

2  .. 
2  .. 
2  .. 
2  .. 

2.. 
2.. 

2  .. 


3C 
2.. 
2  .. 
2  .. 

1  .. 

2  .. 
2  .. 
2.. 
2  .. 

2  .. 

2  .. 
2  .. 

1  .. 
PT 

2  .. 
1  .. 

1  .. 

2  .. 

2  .. 
2  .. 
2.. 

3C 
2  .. 
2  .. 

PE 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 


Trend 


D 

U 

I  . 

D 

S 

D 

U 

U 

U 

U 

U 

U 

N 

0 

0 

U 

D 

D 

0 

D 
D 

0 


N 
0 
0 
U 
D 
D 
0 
D 
U 

D 
0 
U 
S 
D 
U 
D 

0 

D 

D 
U 
U 

N 
D 
D 
D 

U 
0 

u 
u 
u 


Lead 
Re- 
gion 


R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R6 
R2 
R1 
R2 


R4 
R6 


R6 


R4 
R1 
R2 
R2 
R6 
R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 
R6 
R2 
R6 


R6 


R2 

R2 
R4 
R6 


R4 
R2 
R2 
R2 

R4 
R2 
R4 
R2 
R4 


Scientiftc  name 


Gila  bicotor  ssp 

Gila  bicolor  ssp.  

Gila  bicolor  ssp.  „.., 

Gila  bicolor  ssp 

Gila  bicolor  ssp ~... 

Gila  bicolor  ssp 

Gila  bicolor  ssp 

Gila  bicolor  ssp.  

Gila  bicolor  euchila  

Gila  bicolor  eurysoma  .... 

Gila  bicolor  isolata 

Gila  bicolor  newarfrens/s 

Gila  bicolor  obesa 

Gila  bicolor  oregonensis 
Gila  bicolor  vaccaceps  ... 

Gila  copei 

Gila  intermedia 

Gila  orcLlti 

Gila  robusta 

Hemtremia  llammea 

Hybognathus  argyritis  .... 

Hybognalhus  placitus 


Hybopsis  lineapunctata 

Hysterocarpus  traski  porno 

Ictalurus  sp „ , 

Ictalurus  lupus , 

lotichthys  phlegethorrtis  , 

Lan^tra  aytesi 

LampeUa  hubbsi 

Lampetra  tridentata  ssp 

Lampetra  tridentata 

Lavinia  syrvmetncus  ssp .... 

Lavinia  symmetricus  mi'rutus 

Lavinia  symmetricus  parvipinnis  .... 

Lentipes  concolor 

Lepidomeda  moUispinis  moUispirvs 

Lythrurus  (=Notropis)  snelsoni 

Macrhybopsis  (-Hytjopsis)  gelida  .. 

Macrhybopsis  (=Hytx)psis)  meeki .. 


Macrhytx>ps!S  aestivalis  tetranemus 

Micropterus  treculi 

Moxostoma  robustum  

Moxostoma  valenciennesi 

Notropis  asperrtrons 

Notropis  txjccula  

Notrcpis  chihuahua 

Notropis  girardi 

Notropis  hypsilepis „ 

Notropis  jemezaiujs „. 

Notropis  melanostomus  _ _ 

Notropis  oxyrhynchvs  ... 

Notropis  ojarcanus 


Fannily 


Cyprinidae 

Cyprinidae 

Cyprinidae 

Cyprinidae 

Cyprinidae  

Cyprinidae  

Cypnnidae 

Cypnnidae  

Cyprinidae  

Cyprinidae 

Cyprinidae 

Cyprinidae  

Cyprinidae 

Cyprinidae 

Cyprinidae  

Cyprinidae  

Cyprinidae 

Cyprinidae 

Cyprinidae  

Cyprinidae  

Cyprinidae  

Cyprinidae 


Cyprinidae  

Embiotocidae  .... 

Ictaluridae 

Ictaluridae 

Cyprinidae 

Petromyzontidae 
Petromyzontidae 
Petromyzontidae 
Petromyzontidae 

Cyprinidae 

Cyprinidae 

.Cyprinidae  

Gobiidae 

Cyprinidae 

Cyprinidae 

Cyprinidae 

Cyprinidae 

Cyprinidae  

Centrarchidae  .... 
Catostomidae  .... 
Catoston^idae  .... 

Cyprinidae 

Cyprinidae 

Cyprinidae 

Cyprinidae  

Cyprinidae  

Cyprinidae 

Cyprinidae  

Cyprinidae 

Cyprinidae 


Common  rtame 


Big  Smoky  Valley  tui  chub 

Catknv  tui  chub 

Dixie  Valley  tui  chub  , 

Fish  Lake  Valley  tui  chub  

Hot  Creek  Valley  tui  chub _..., 

Pleasant  Valley  tui  chub 

Railroad  Valley  tui  chub 

Summer  Basin  tui  chub  

Fish  Creek  Springs  tui  chub 

Shekjon  tui  chub „ 

Independence  Valley  tui  chub  

Newark  Valley  tui  chub 

Lahontan  Creek  tui  chub  

XL  Spring  (=Oregon  Lakes)  tui  chub 

Cowhead  Lake  tui  chub 

Leatherside  chub  

Gila  chub 

Arroyo  chub  

Roundtail  chub 

Flame  chub  

Western  silvery  minrww 

Plains  minrxjw 


Lined  chub  

Russian  River  tule  perch  

Chihuahua  catfish  

Headwater  cattish  

Least  chub  

River  Lamprey 

Kem  Brook  lamprey 

Goose  Lake  lamprey 

Pacific  lamprey 

Red  Hills  roach  ^ 

Pit  roach 

Guala'a  roach 

Oopu  alamo'o  (goby)  

Virgin  spinedace  _ 

Ouachita  Mountain  shiner 

Sturgeon  chub  „. 

Sicklefin  chUj 

Arkansas  River  speckled  chub 

Guadalupe  bass 

Robust  (=bighead)  redhorse 

Greater  redhorse „.. 

Burrhead  shiner  

Smaileye  shiner  

Chihuahua  shiner 

Arkansas  River  shiner  (native  pop. 
only). 

Highscate  shiner  _.. 

Rio  Grande  shiner 

Blacknxiuth  (^swamp)  shirter  

Sharpnose  shiner „ 

Ozark  shiner 


Historic  range 


NV. 

OR. 

NV. 

NV. 

NV. 

NV. 

NV. 

OR. 

NV. 

NV,  OR. 

NV. 

NV. 

NV. 

OR. 

CA. 

ID,  UT,  WY. 

AZ,  NM,  Mexco 

CA 

AZ,  CA,  CO,  NM, 
NV,  UT,  WY, 
Mexico. 

AL.  GA,  TN 

lA,  IL,  KS,  MO, 
MT,  ND,  NE, 
SD,  WY,  Can- 
ada 

AR,  CO,  lA,  IL, 
KS,  KY,  LA,  MO, 
MT,  ND,  NE, 
NM.  OK.  SD. 
TX.  WY. 

AL.  GA,  TN. 

CA. 

NM,  TX,  Mexico 

NM,  TX,  Mexico. 

UT. 

CA.  OR.  WA,  AK 

CA. 

CA,  OR. 

AK.  CA,  OR,  WA, 
Canada 

CA 

CA,  OR. 

CA. 

HI. 

AZ,  NV.  UT. 

AR,  OK. 

AR,  lA,  IL.  KY,  KS, 
LA,  MO,  MS, 
MT,  NE,  ND. 
SD,  WY,  TN. 

AR.  lA,  IL,  KS,  KY. 
LA,  MO,  MS, 
NE,  ND,  SD,  TN. 

AR?CO,  KS,  NM. 
OK,TX. 

TX. 

GA,  SC*.  NC. 

KY,  IN,  IL,  Ml,  MN, 
ND,  NY,  OH,  Wl, 
Canada  (Que.). 

AL.  GA,  TN. 

TX. 

TX,  Mexkx}. 

AR.  KS,  NM.  OK, 
TX. 

AUGA 

NM.  TX,  Mexico. 

FL,  MS. 

TX. 

AR,  MO. 
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Status 


2 
2 
2 
1 

2 
2 

2 

2 


2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 
3C 

2  ... 


3C 
3C 
2  .. 
2  ... 


PT 
2  ... 


2 

2 

2 

2 

2  . 

3A 


I 


2 

D 

1  

D 

2 

U 

2  

D 

2 

U 

2  

U 

2  

S 

2  

D 

3C  .... 

N 

3C  .... 

N 

3C  .... 

N 

2 

S 

2 

U 

38  .... 

N 

2 

0 

N 
N 
U 
U 

0 

U 


R5 
R6 

R4 
R4 
R4 
R4 
R5 
R5 
R4 
R4 

R4  . 
R1  . 

R1  . 

R1  . 
R6  . 


R6 

R6 
R1 
R1 
R1 
R1 
R1 

R1 

R1 

R1 

R1  , 
R5  . 
R4  . 
R4  . 
R4  . 
R4  . 
R3  . 
R4  . 
R5  . 


R4 
R4 
R4 
R4 

R5 
R3 


U 
S 
S 
U 
D 
N 


R1 
R6 


R4 
R1 
R5 
R1 
R1 
R1 


Scientific  name 


Notropis  semperasper „ 

Notropis  topeka  (=lrJstis) ." 

Notropis  xaenurus 

Noturus  sp 

Noturus  sp 

Notunts  sp „ 

Noturus  giKjerti .„ 

Noturus  insignis  ssp „ 

Noturus  lact}r}eri _ _ 

Noturus  rrtunitus „_ 

Noturus  taylori „ 

Novumbra  hubbsi 

Oncorhynchus  (=Salmo)  darki  ssp.  . 

Oncorhynchus  (=Salmo)  darki  ssp. . 
Oncorhynchus  (=Salmo)  ctarki  lewisi 


Oncorhynchus  (=Salmo)  darki 

pleuhticus. 
Oncorhynchus  (=rSalmo)  darki  Utah  . 
Oncorhynchus  (=Salmo)  mykiss  ssp. 
Oncorhynchus  (=Salmo)  mykiss  ssp. 
Oncorhynchus  (=Satmo)  mykiss  ssp. 
Oncorhynchus  (=Salmo)  mykiss  ssp. 
Oncorhynchus  (=Satmo)  mykiss 

aguabonita. 
Oncorhynchus  (=Salmo)  mykiss 

aquilarum. 
OncorhynJius  (=Salmo)  mykiss 

gibbsi. 
Oncorhynchus  (=Salmo)  mykiss 

gilberti. 

Oregonichthys  kalawatseti 

Osmerus  spectrum 

Parana  sp 

Perdna  sp 

Perdna  sp 

Perdna  sp 

Perdna  cymatotaenia  

Perdna  lenticula „ 

Perdna  macrocephala 


Perdna  nasuta 

Perdna  palmaris 

Percina  squamata 

Perdna  uranidea 

Phenacobius  teretulus  

Platygobk)  (^Hybopsis)  gradlis 


Pogonichthys  macrolepkkftus 
Polyodon  spathula  


Pteronotropis  euryzonus 

Relictus  solitarius 

Rhiruchthys  bowersi 

Rhinichthys  cataractae  ssp. 
RtwiKhthys  osculus  ssp. 


Family 


Cyprinklae 
Cyprinidae 

CyprinkJae 
Ictaluridae  . 
ictakiridae . 
Ictaluridae  . 
Ictaluridae  . 
Ictaluridae  . 
ictaluridae  . 
Ictaluridae  . 


CofTunon  rtame 


Roughhead  shiner 
Topeka  shiner  


Historic  range 


Ictaluridae  ... 
UmbrkJae  .... 
SalmonkJae 

Salmonidae 
Salmonidae 


Salmonidae 

SalmonkJae 
Salmonidae 
Salmonidae 
Salmonidae 
Salmonidae 
Salmonidae 


Altamaha  shiner 

Saddled  madtom 

Chucky  madtom  

Saddled  madtom 

Orangefin  madtom  ... 

Spotted  madtom  

Ouachita  madtom 

FrecklebeHy  madtom 


Caddo  madtom  

Olympic  mudminrww 

Snake  River  fine-spotted  cutthroat 

trout. 
WItowAVhitehorse  cutthroat  trout  .. 
Westslope  cutthroat  trout 


Colorado  River  cutthroat  trout 

Bonneville  cutthroat  trout 

Catlow  Valley  redband  trout  ... 

Goose  Lake  redtjand  trout 

McCloud  River  redband  trout .. 
Wamer  Valley  redband  trout ... 
Volcano  Creek  golden  trout  .... 


Salmonidae  Eagle  lake  rainbow  trout 


Salmortidae 

Salmonidae 

Cyprinidae  .. 
Osmerklae  .. 

Percidae  

Percidae  

Percklae 

Percidae  

Percklae 

Percidae , 

Percklae 


Interior  redtiand  trout 


Kem  River  raintiow  trout 


Umpqua  Oregon  chub  ... 

Pygmy  smelt  

Alabama  channel  darter . 

Peari  channel  darter  

Warrior  bridled  darter 

Halloween  darter 

Bluestripe  darter  

Freckled  darter 

Longhead  darter  


Percklae 
Percidae 
Percklae 
Percidae 


Cyprinidae 
Cyprinidae 


Cyprinidae  Sacramento  splittail 

Polyodontidae  ... 


Longnose  darter .. 

Bronze  darter  

Olive  darter  

Stargazing  darter 


Kanawha  minrww 
Flattiead  chub 


Cyprinidae 
Cyprinidae 
(Cyprinidae 
Cyprinklae 
Cyprinidae 


.  ..„,.,^^.,.,  .^..v^.u.^  i,^y, v.>yficiiHUBe 

Rhinichthys  osculus  ssp I  Cyprinidae 


Paddlefish 


Broadstripe  stwjer 

Relet  dace 

Cheat  mirmow 

Millkxjma  dace  

Benton  Valley  speckled  dace 
Little  Lake  speckled  dace  


VA. 

lA,  KS.  MN.  MO, 

NE.  SD. 
GA. 
TN. 
TN 
TN 

NC.  M. 
VA.  NC. 
AR. 
AL.  GA,  LA.  MS, 

TN. 
AR. 
WA. 
ID,  WY. 

OR. 

ID.  MT.  WY,  WA. 
OR,  Canada 
(Alb..  B.C.) 

CO.  UT.  WY. 

ID.  UT.  WY.  NV. 

OR. 

CA.  OR. 

CA. 

CA.  OR.  NV. 

CA. 

CA 

ID.  MT.  NV,  OR. 

CA. 

OR. 
ME. 
AL 

LA,  MS. 
AL 

ALGA 
MO. 

AL  GA,  LA,  MS. 
KY.  NC.  NY,  OH. 
PA.  TN.  VA. 
WV. 
AR.  MO.  OK. 
AL,  GA.  TN. 
GA.  KY.  TN. 
AR.  IL  IN.  LA. 

MO. 
NC.  VA,  WV. 
AL  AR,  CO,  lA.  IL 
KS.  KY,  LA,  MN. 
MO,  MT,  ND, 
NE,  NM,  OK. 
SD.  TN.  WY, 
Canada 
CA. 

AL  AR.  lA.  IL  IN, 
KS.  KY.  LA.  MN. 
MO.  MS.  MT. 
ND.  NE.  OH. 
OK.  PA.  SD.  TN. 
TX.  Wl. 
ALGA 
NV. 

MO,  PA.  WV. 
OR 
CA 
CA 
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Status 


Cate- 
gory 


2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .. . 

2  .... 

2  .... 

2  .... 

1  .... 

2  .. . 
2  .. . 

1  .. 

2  .. 


?  . 

2  . 

2  . 
2  . 

1  , 
2 

2 
2 

2 
2 

2 

2 

2 


2  ... 
2  ... 

1  ... 
PE 

2  ... 


2 
2 
2 


2 

2 

2 
2 

2 


Lead 
Re- 
gion 


D. 

U  . 

U. 
U. 

D. 
U. 

U 
U 

U 
U 

U 

U 

U 

U 
U 
U 

U 

U 

U 
U 
U 

U 

U 

u 
u 
u 

L 


R1 
R2 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R5 


R1 

R2 
R1 
R6 
R2 


R6  . 

R1  . 

R1  . 
R4  . 

R3  . 
R4  . 

R2  . 
R4  . 

R4  . 
R4  . 

R4  . 

R2  . 

R2  . 

R2  . 
R1  . 
R2  . 
R4  , 
R1 

R4 

R1 
R3 
R4 

R4 

R4 
R4 

R4 

R4 

R4 


Scientific  name 


RNnichthys  osculus  ssp. 
Rhinichttiys  osculus  


Rhinichthys 
RNnichthys 
Rhinichthys 
Rhinichthys 
Rhinichthys 
RNnichthys 
RNnichthys 
RNnichthys 
RNnichthys 
Rhinichthys 
Salmo  salar 


osculus 
osculus 
osculus 
osculus 
osculus 
osculus 
osculus 
osculus 
osculus 
osculus 


ssp 

ssp 

ssp 

ssp 

ssp 

ssp 

ssp 

ssp 

moapae 

velifer  ... 


Salvelinus  confluentus 


Satan  eurystomus 

Spirinchus  thaleichthys 

Thymallus  arcticus  montanus 
Trogloglanis  pattersoni 

INVERTEBRATES 


SNAILS  (Mollusks.  Class  Gastrop- 
oda). 

Acroloxus  coloradensis  (J.  Hender- 
son, 1930). 

Algamorda  newcombiana  (=Littorina 
subrotunda)  (Carpenter,  1865). 

Ammonitella  yatesi  Cooper,  1868 

Amphigyra  alabamensis  Pilsbry, 
1906. 

Antrobia  culveri  (HutnchX,  1971)  

Antrorbis  txeweri  Herschler  & 
Thompson.  1990. 

Apachecoccus  arizonae  Taylor,  1 987 

Aphaostracon  asthenes  F.G.  Thomp- 
son, 1968. 

Aphaostracon  monas  (Pilstjry,  1899) 

Aphaostracon  pycnus  F.G.  Thomp- 
son, 1968. 

Aphaostracon  xynoelictus  F.G. 
Thompson,  1968. 

Ashmunella  hebardi  Pilsbry  & 
Manatta,  1923. 

Ashmunella  macromphala  Vagvolgyi, 
1974. 

/^s/)mt/ne//a  pason/s  (Drake,  1951)  .. 

Assiminea  infima  Berry,  1947 

^ss/fTwnea  pecos  Taylor,  1987  

Athearnia  anthonyi  {Be<if\e\d,  1854)  . 

Binneya  notabilis  Cooper,  1863 

Campeloma  decampi  ("Currier" 
Binney,  1865). 

Carelia  ca  12  spp 

Catinella  gelida  (Baker,  1927)  

CirKinnatia  hellcogyra  F.G.  Thomp- 
son, 1968. 

Cincinnatia  mica  F.G.  Thompson, 
1968. 

Cincinnatia  monroensis  (Dall,  1885)  . 

Cincinnatia  parva  F.G.  Thompson. 
1968. 

Cincinnatia  ponderosa  F.G.  Thomp- 
son, 1968. 

Cincinnatia  vanhyningi  (Vanatta. 
1934). 

Cincinnatia  wekiwae  F.G.  Thomp- 
son. 1968. 


Family 


Common  name 


Cyprinidae  . 
Cyprinidae  . 

Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Cyprinidae  . 
Salmonidae 

Salmonidae 

Ictaluridae  .. 
Osmeridae  . 
Salmonidae 
Ictaluridae .. 


Acroloxidae  ... 

Littorinidae 

Ammonitellidae 
Planort)idae  .... 

Hydrobiidae  ... 
Hydrobiidae  .  . 

Hydrobiidae  .... 
Hydrotnidae  .... 

Hydrobiidae  . ... 
Hydrot>iidae  ... 

Hydrobiidae  .. 

Polygyridae  ... 

Polygyridae    . 

Polygyridae  .. 
Assiminekjae  . 
Assimineidae 
Pleuroceridae 
Arionidae 

Viviparidae  .... 

Amastridae  .... 
Succineidae  .. 
Hydrobiidae   .. 

HydrotJiidae  ... 

Hydrobiidae  ... 
Hydrobiidae  ... 

Hydrobiidae  ... 

Hydrobiidae  ... 

Hydrobiidae  ... 


Historic  range 


Long  Valley  speckled  dace 

Speckled  dace  (Gila  &  Bill  Wiltian^ 
basins  pop.). 

Amargosa  Canyon  speckled  dace  .... 

Diamond  Valley  speckled  dace  

Meadow  Valley  Wash  speckled  dace 

Monitor  Valley  speckled  dace 

Oasis  Valley  speckled  dace 

Owens  speckled  dace 

Santa  Ana  speckled  dace 

White  River  speckled  dace 

Moapa  speckled  dace 

Pahranagat  speckled  dace  

Atlantic  salmon  (Dennys,  Machias, 
East  Machias,  Narraguagus, 
Sheepscot,  Ducktrap  pops.). 

Bull  trout 

Widemouth  blindcat  , 

Longfin  smelt  (Delta  population) 

Montana  Arctic  grayling  

Toothless  blindcat 


Rocky  Mountain  capshell  (snail) 

Newcomb's  littorine  snail  

Tight  coin  (=Yate's  snail)  

Shoal  sprite  (snail) 

Tumbling  Creek  cavesnail  

(Snail,  no  common  name)  

Bylas  springsnail  

Blue  Spring  hydrot)e  (snail)  

Wekiwa  hydrobe  (snail)  

Dense  hydrot)e  (snail) 

Fenney  Spring  hydrolje  (snail)  

Hacheta  Grande  woodlandsnail 

Cooke's  Peak  woodlandsnail 

Franklin  Mountain  wood  snail 

Badwater  snail  

Pecos  assiminea  snail  

Anthonys  river  snail 

Santa  Bart>ara  shelled  slug  (=Slug 

snail). 
Slender  campeloma  (snail) 

Genus  (Snails,  no  common  names)  . 

(Snail,  no  common  name)  

Crystal  siltsnail  (=helicoid  spring 

snail). 
Ichetucknee  siltsnail 

Enterprise  siltsnail 

Pygmy  siltsnail  

Ponderous  siltsnail  (=Ponderous 

spring  snail). 
Seminole  siltsnail  (=Seminole  Spring 

snail). 
Wekiwa  siltsnail  (^Wekiwa  Spring 

srfail). 


CA 
AZ 

CA. 
NV. 
NV. 
NV. 
NV. 
CA. 
CA. 
NV. 
NV. 
NV. 
ME 


CA,  ID,  MT.  NV. 

OR,  WA. 
TX. 
CA. 
MT. 
TX. 


MT, 

CO 

CA, 

WA, 

OR. 

CA. 
AL. 

MO. 
AL. 

A7 
PL 

FL. 
FL. 

FL. 

NM. 

NM. 

TX. 

CA. 

NM,  TX,  Mexico 

AL,  GA,  TN. 

CA. 

AL 

HI. 
lA. 
FL. 

FL. 

FL. 
FL. 

FL. 

FL 

FL. 
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Status 


Cate- 
gory 


3A 
3A 
2  ... 
2  ... 


2 

2 
2 


3A 
3A 
2  .. 
2  .. 
2  .. 
3A 
3C 
2  .. 
2  .. 
2  .. 
3A 
3C 
3A 
2  .. 
2  .. 
3A 
2  .. 


2  . 

3A 

3A 

2  . 

2  . 

3A 

2  . 

2  . 

3A 

2  .. 

3A 

3C 

2  .. 

2 

2 

3A 

2  . 

30 

2  . 


...y. 


2 
2 


Trend 


U 
U 
U 

N 

N 

U 

U 

U, 

N. 

N. 

U, 

D. 

U. 

N. 

N. 

N. 

U. 

U. 

N. 

D. 

U. 
N. 
N. 
U. 
U. 
N. 
U. 
U. 
N. 
U. 
N. 
N., 
U. 
U.. 
U.. 
N.. 
U.. 
N.. 
U.. 


Lead 
Re- 
gion 


R4 
R4 
R2 
R1 


R1 
R1 
R1 

R6 


R4 
R4 
R4 

R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 
R4 

R4 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R1  . 

R1  . 

R1  . 

R1  . 
R2  . 


R3 

R4 
R1 


Scientific  name 


Oappia  cajiabensis  Clench.  1965  .. 
Clappia  umbiricata  (Walker,  1904) .. 

Cochliopa  texana  Pilsbry,  1935 

Cryptomastix  magniderrtata 

(=Tndopsis  mullani  m.)  (Pilsbry. 

1940). 
Diastole  matafaoi  H.B.  Baker.  1938 

Diastole  schmeltziana 

Discus  marmorensis  H.B.  Baker 

'  1932. 

Discus  shemeki  cockerelli 


Elimia  acuta  (I.  Lea,  1831)  

Elimia  alabamensis  (I.  Lea,  1861)  ... 
Elirna  albanyensis  (=Goniobasis  a.) 
(I.  Lea,  1864). 

EZ/rrwa  amp/a  (Anthony,  1854)  

Elimia  annettae  (Goodrich,  1941)  ...; 

Elimia  aterina{\.  Lea,  1863)  

Elimia  t>ellula  (I.  Lea,  1861) 

Elimia  boykiniana  (I.  Lea.  1840)  

Elimia  txevis  (Reeve.  1860)  

Elimia  cahawtxnsis  (I.  Lea.  1841)  .. 

Elimia  capillahs  (I.  Lea.  1861)  

Elirna  crenatella  (I.  Lea,  1860) 

Elimia  fascinans  (I.  Lea,  1861) 

Elimia  fusiformis  (I.  Lea.  1861) 

Elimia  gerhardti  (\.  Lea,  1862)  

Elimia  hartmaniana  (I.  Lea.  1861)  ... 

Elimia  haysiana  (I.  Lea.  1843) 

Elimia  hydei  {Conrad,  1834)  

f//r77/a  impressa  (1.  Lea.  1841) 

Elimia  interrupta  (=Goniobasis  i.) 

(Haldeman.  1840). 
Elimia  inten/eniens  (I.  Lea,  1862)  .... 

£/;m/ayone»  (Goodrich.  1936)  

Elimia  laeta  (Jay,  1839)  

Elimia  nassula  (Conrad,  1834)  

Elimia  olivula  (Conrad,  1834)  

E///77/a  pr/sftry' (Goodrich,  1927) 

Elimia  porreta{\.  Lea,  1863) 

Elimia  prestriata  (I.  Lea,  1852)  

Elimia  pupaeformis  (\.  Lea,  1864)  .... 

Elimia  pybasi  {\.  Lea,  1862) 

Elimia  pygmaea  (H.  H.  Smith,  1936) 

Elimia  showalten  {\.  Lea.  1860) 

Elimia  strigosa  (I.  Lea.  1841)  ..„ 

Elimia  teres  (I.  Lea.  1841)  

Elimia  troostiana  (I.  Lea,  1838)  

Elimia  vanuxemiana  (I.  Lea,  1843)  ... 

Elinfua  varians  (I.  Lea,  1861) 

Elimia  variata  (I.  Lea,  1861)  

Eremarionta  immaculata 

(=Micrarionta  i.)  (Willet,  1937). 
Eremarionta  millepalmarum 

(=Micranrionta  m.)  (Berry,  1930). 
Eremarionta  morogoana 

(=Micrarionta  m.)  (Berry,  1929). 

Eua  zelxina 

Euchemotrema  cheatumi 

(=Stenotrema  leal  cheatumi) 

(Fullington,  1974). 
Euchemotrema  hutmchti 

(=Stenotrema  h.)  (Pilsbry,  1940). 

Femssiamcne/// Walker,  1925  

Fluminicola  avemalis  (Pilsbry,  1935) 


Family 


Hydrobikjae 
Hydrobiidae 
Hydrobiidae 
Polygyridae 


Helicarionidae 
Helkiarionidae 
Oiscidae  


Oiscidae 


Pleuroceridae 
Pleuroceridae 
Pleuroceridae 

Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleurocerklae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleurocerklae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 


Pleuroceridae  

Pleuroceridae 

Pleuroceridae  , 

Pleuroceridae  , 

Pleuroceridae  

Pleuroceridae  

Pleuroceridae  

Pleurocendae  

Pleuroceridae  

F*leuroceridae  

Pleuroceridae  

Pleuroceridae  

Pleuroceridae  

Pleuroceridae  

Pleurocerklae  

Pleuroceridae  

Pleuroceridae  

Pleuroceridae  

Helminthoglyptidae 

Hetminttioglyptidae 

Helminthoglyptidae 


PartulkJae  .. 
Polygyrklae 


Polygyridae 

Ancylklae  .... 
Hydrobiidae 


Common  name 


Cahaba  pebbtesnail  

Umtsilicate  pebWesnail 

Phantom  Lake  cave  snail  

Mission  Creek  oregonian  (snail) 


Mt.  Matafao  different  snail 
(Snail,  no  comnron  name) 
Mart)led  disc  (snail) 


Cockerell's  striate  disc  (snail) 


Acute  elimia  (snail)  

Mud  elimia  (snail) 

Black-crest  elima  (=Albany  snail) 


Ample  elimia  (snail)  , 

Lily  Shoals  elimia  (snail)  . 

Coal  elimia  (snail)  

Walnut  elirma  (snail)  

Flaxen  elimia  (snail) 

Short-spire  elimia  (snail)  . 

CahatJa  elimia  (snail) 

Spindle  elimia  (snail) 

Lacy  elinua  (snail)  

BarxJed  elimia  (snail)  

Fusiform  elimia  (snail) 

Coldwater  elimia  (snail)  .. 
High-spired  elimia  (snail) 

Silt  elimia  (snail) „. 

Gladiator  elimia  (snail)  .... 
Constricted  elimia  (snail) 
KrKJtty  elimia  (snail)  


Slowwater  elimia  (snail)  ... 

Hearty  elimia  (snaH) 

Ribbed  elimia  (snail) 

Round-rib  elimia  (snail)  .... 

Caper  elimia  (snail) 

Rough-lined  elimia  (snail) 

Nymph  elimia  (snail)  

Engraved  elimia  (snail)  .... 

Pupa  elimia  (snail)  

Spring  elimia  (snail)  

F^gmy  elin^ia  (snail) 

Compact  elimia  (snail)  

Brook  elimia  (snail)  

Elegant  elimia  (snail)  

Mossy  elimia  (snail)  

Cot)ble  elimia  (snail)  

Puzzle  elimia  (snail) 

Squat  elimia  (snail)  

White  desertsnail 


Tfiousand  Palms  desertsnail  

Morongo  (=Colorado)  desertsnail 


Tutuila  tree  snail 
Palmetto  pillsnail 


Carinate  pillsnail 


Hood  ancylid  (snail)  

Moapa  pebblesnail  (=Muddy  Valley 
turtjan  snail). 


Historic  range 


AL. 
AL. 
TX. 

ID. 


AS. 
AS. 
ID. 

AZ,  CA.  CO,  MT, 
NM,  OR.  SD. 
UT.  Vfi.  Can- 
ada. 

AL,  TN 

AL. 

AL.  GA. 

AL 

AL. 

TN 

AL. 

AL.  GA. 

AL. 

AL. 

AL.  GA. 

AL 

AL 

AL. 

AL.  GA. 

AL. 

AL 

AL 

AL 

NC.TN. 


AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL. 

AL 

TN 

TN 

TN 

AL 

AL 

AL 

CA. 

CA. 

CA. 

AS. 
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IL 
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Status 


Cate- 
gofy 


2  .. 

2... 

1  ... 

2  ... 
1  ... 
2... 
1  ... 

1  ... 

1  ... 

2  .. 
2  ... 
2  ... 
2  .. 

2  .. 
2  .. 
2  .. 
3A 
3A 
3A 
3A 
3A 

3A 

2  ... 
2  ... 

2  .. 

2  ... 

2  ... 

2  .. 

2  ... 

2  .. 

2  ... 

2  .. 

2.. 

2., 

PE 

2  .. 
2  .. 
2  .. 
2  .. 
3A 
2  .. 
2.. 


3A 
3A 
3A 
3A 
2  ... 
2  ... 


Trend 


U 

U 
S 

U 

s 
u 
s 

s 

s 

u 
u 
u 
u 

u 
u 

D 

N 
N 
N 
N 
N 

N 

U 

u 
u 
u 
u 
u 
u 
u 
u 
u 
u 
u 

D 

I 

D 
0 
U 
N 
U 
U 

N 
N 
N 
N 
U 
U 


Lead 
Re- 
gion 


R1 

R1 

R2 

R2 
R2 
R2 
R2 

R2 

R2 
R2 
R5 
R5 
R2 

R4 
R4 
R5 
R4 
R4 
R4 
R4 
R4 

R4 

R5 
R4 

R6 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R5 
R1 
R1 
R4 
R4 
R4 
R4 

R4 
R4 
R4 
R4 
R4 
R4 


Scientific  name 


Fluminicola  columbianus 

(=Uthoglyphus  c.)  (Hemphill  in 

Pilsbry.  1899). 
Fluminicola  merriami  (Pilstxy  & 

Belcher.  1892). 
"Fontelicella"  chupaderae  Taylor, 

1987. 

"Fontelicella"  davisiJaykx ,  1987 

"Fontelicella"  gilaeTay\or ,  1987 

"Fontelicella"  m€tcalfiJa'^\OT,  1987  .. 
"Fontelicella"  pecosensis  Taylor, 

1987. 
"Fontelicella"  roswellensis  Taylor, 

1987. 
"Fontelicella"  thermalis  Taylor,  1987 
"Fontelicella"  trivialis  (J ay\or,  1987)  . 
Fontigens  holsingeri  {Hubrichi,  1976) 
Fontigens  turritella  (Hutxicht,  1976)  . 
Gastrocopta  dalliana  dailiana  Sterki, 

1898. 
Glyphyalinia  clingmani  (Da.\\,  1890)  .. 
Glyphyalinia  pecki  Hubricht,  1966  .... 

Glyphyalinia  raderi  {DaW,  1898)  

Gyrotoma  excisa  (I.  Lea,  1843) 

Gyroloma  lewisi{\.  Lea,  1869)  

Gyrotoma  pagoda  (\.  Lea,  1845)  

Gyrotoma  pumila  (I.  Lea,  1860) 

Gyrotoma  pyramidata  (Shuttleworth, 

1845). 
Gyrotoma  walkeri  (H.  H.  Smith, 

1924). 
Helicodiscus  diadema  Grimm,  1967  . 
Helicodiscus  hexodon  Hubricht, 

1966. 
Helisoma  jacksonense  (subgen. 

Carirvtex)  (Henderson,  1932). 
Helminthogtypta  allynsmithi  (Pilsbry, 

1939). 
Helminthoglypta  arrosa  pomoensis 

(A.  G.  Smith,  1938). 
Helrnnthoglypta  arrosa  williamsi  (A. 

G.Smith,  1938). 
Helminthoglypta  callistoderma 

(Pilsbry  &  Ferris,  1918). 
Helminthoglypta  mohaveena  (Berry, 

1927). 
Helminthoglypta  nickliniana  awania 

(Bartsch,  1919). 
Helminthoglypta  nickliniana  bridges! 

(Newcomb,  1861). 
Helminthoglypta  sequoicola  consors 

(Berry,  1938). 
Helminthoglypta  traski  coelata 

(Bartsch,  1916). 
Helminthoglypta  walkenana  (Hemp- 
hill, 1911). 

to  fluvialis  (Say,  1834)  

Laminella  sanguinea 

Leptachattna  lepida 

Leptoxis  ampla  (Anthony,  1855) 

Leptoxis  clipeata  (H.  H.  Smith,  1922) 
Leptoxis  compacta  {Artttwny,  1854)  . 
Leptoxis  crassa  (=Atheamia  c.) 

(Haldeman,  1841). 

Leptoxis  formanii  (I.  Lea,  1843) 

Leptoxis  formosa  (I.  Lea,  1860) 

Leptoxis  ligata  (Anthony,  1860) 

Leptoxis  lirata  (H.  H.  Smith,  1922)  ... 
Leptoxis  melarwidus  (Conrad,  1834) 
L^ox«  m/no/' (Hinckley,  1912)  


Family 


Hydrobiidae 

Hydrobiidae 

Hydrobiidae 

Hydrobiidae  

Hydrobiidae  

Hydrob«idae  

Hydrobiidae  

Hydrobiidae 

Hydrobiidae 

HydrotJiidae  

Hydrobiidae 

Hydrobiidae 

Pupillidae 

Zonitidae  

ZonitkJae  

Zonitidae  

Pleuroceridae  

Pleuroceridae  

Pleuroceridae  

Pleuroceridae  

Pleuroceridae  

Pleuroceridae 

Helicodiscidae 

Helicodiscidae  

Planorbidae 

Helminthoglyptidae 

Helminthogtyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Pleuroceridae 

Amastridae 

Amastridae  

Pleuroceridae  

Pleuroceridae 

Pleuroceridae 

Pleuroceridae 

Pleuroceridae  

Pleuroceridae  , 

Pleuroceridae  

Pleuroceridae  

Pleuroceridae 

Pleuroceridae 


Common  name 


Columbia  pebt>lesnail  (^Great  Co- 
lumbia River  spire  snail). 

Pahranagat  pet)blesnail 

(=Pahranagat  Valley  turtwin  snail). 
Chupadera  springsnail 

Davis  County  springsnail  

Gila  springsnail  

Presicfio  County  springsnail  

Pecos  springsnail 

Roswfell  springsnail  , 

New  Mexico  hotspring  snail 

Three  Forks  springsnail  

Tapered  cavesnail 

Greent>rier  cavesnail 

Shortneck  snaggletooth  (snail)  

Fragile  supercoil  (snail) 

Blind  glyph  (snail)  

Maryland  glyph  (snail) 

Excised  slitshell , 

Striate  slitshell , 

Pagoda  slitshell 

Ribt»ed  slitshell 

Pyramid  slitshell  ...; 

Round  slitshell 

Shaggy  coil  (snail)  , 

Toothy  coil  (snail) , 

Jackson  Lake  snail  , 

Merced  Canyon  shouldertjand 

(=Allyn  Smith's  banded  snail). 
Pomo  bronze  shouWerband  (snail) ., 

Williams'  bronze  shouldert)and 

(snail). 
Kern  shouWertsand  (snail) 


Victorville  shouldert)and  (snail) , 

(Nicklin's)  Peninsula  Coast  Range 

shoulderband  (snail). 
Bridges'  Coast  Range  shouldertiand 

(snail). 
Redwood  shouidertjand  (snail,  no 

sutispcific  name). 
Penir«ular  Ran^  shoulderband 

(snail,  no  subspecific  name). 
Morro  shouldertjand  (=Banded  dune 

snail). 

Spiny  riversnail 

No  common  name  

No  common  name  

Round  rocksnail 

Agate  rocksnail  

Obk>ng  rocksnail  

Boukler  (=crass  river)  snail 

Interrupted  rocksnail  

MakJen  rocksnail  

Rotund  rocksnail  

Lyrate  rocksnail 

Black  mudalia  (snail) 

Knob  mudalia  (snail) 


Historic  range 


ID.  OR,  WA. 


NV 

NM. 

TX 
NM 
TX 
NM. 

NM. 

NM. 

AZ. 

WV. 

WV. 

NM. 

NC 

AL 

KY,  MD,  VA,  WV. 

AL 

AL. 

AL. 

AL. 

AL. 

AL. 

VA. 
TN. 

WY. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

TN.  VA. 

HI 

HI 

AL 

AL 

AL 

AL  GA.  TN. 

AL. 
AL 
AL 
AL 
AL 
AL 


Status 


Cate- 
gory 


3A  .... 


2 

2 

2 

2 

3A   .... 

2  

2  .^..... 


2  .L... 


2  

2  

2  ., 

2  ., 

2  

2  

2  

2  

2  

2  

2  

3C  .... 
2  


2  ....... 

2  

2  

2  

:r 

2  ..L.. 

2  ....... 

2  

2  

2  

2  


2  .. 

2  .. 

2  .. 

2  .. 


2 
2 


Trend 


N 

R4  . 

U 

R4  . 

U 

R4  . 

N 

R4  . 

U 

R4  . 

U 

R4  . 

u 
u 
u 

u 

U 

U 

U 

N. 
U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U.. 

U.. 

U.. 


u 

u 

u , 

u 


D 


Lead 
Re- 
gion 


R4  .. 

R4  .. 
R4  .. 
R4  .. 


R4  .. 

R4  .. 
R4  .. 
R4  .. 

R4  .. 

R4  .. 
R4  .. 
R4  .. 

R4  .. 

R4  .. 

R4  .. 

R4  .. 

R4  .. 
R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R4  .. 
R4  .. 
R4  .. 
R4  .. 

R1  .. 
R1  .. 

R1  .. 


Scientific  name 


Leptoxis  occulata  (H.  H.  Smith. 

1922). 
LeptoxVs  p/cfa  (Conrad,  1834)  .. 
Leptoxis  plicata  (Conrad,  1834) . 
Leptoxis  praerosa  {Say,  ^62^)  .. 


Leptoxis  showalteri{\.  Lea,  1860)  . 
Leptoxis  taeniata  (Conrad,  1834)  .. 

Leptoxis  virgata  (I.  Lea,  1841) 

Leptoxis  vittata  (I.  Lea.  1860) 

Lepyrium  showalteri  {I.  Lea,  1861) 
Lioplax  cyclostomaformis  (I.  Lea, 

1841). 
Lithasia  armigera  (Say,  1821)  


Lithasia  armigera  (Say,  1821) 
Lithasia  curta  (I.  Lea,  1868)  .... 
Lithasia  duttoniana  (Lea,  1841) 


Lithasia  geniculata  (HakJeman. 
1840). 

Lithasia  jayana  {Lea,  1841)  .'.... 

Lithasia  lima  (Conrad,  1834)  

Lithasia  salebrosa  (Conrad,  1834)  ... 

Lithasia  verrucosa  (Rafinesque. 

1820). 
Mesodon  clausus  trossulus  Hubricht, 

1966. 
/Mesocton  c/er7c/7/(Rehder,  1932)  


Mesodon  clingmanKus  (Pilsbry, 
1904). 

Mesodon  orestes  Hul>richt  1975 

Micrarionta  facta  (Newcomb,  1864) . 

Micrarionta  feralis  (Henrphill,  1901)  . 

Micrarionta  gabbi  (Nevwx>mb,  1 864) 

Micrarionta  opuntia  Roth,  1975  


Micrarionta  rowelli  bakerensis 

(Pilsbry  &  Lowe,  1934). 
Micrarionta  rowelli  nrtccoiana  (Willet, 

1935). 
Monadenia  circumcarinata  (Steams, 

1879). 
Monadenia  fidelis  minor  (W.  G. 

Binney.  1885). 
Monadenia  fidelis  pronotis  (Berry. 

1931). 
Monadenia  hillebran<X  yosemitensis 

(Lowe.  1916). 
Monadenia  mormonum  buttoni 

(Pilsbry,  1900). 
Monadsnia  mormonum  hirsuta 

(Pilsbry,  1927). 
Monadenia  setosa  (Talmadge,  1952) 

Monadenia  trogkxfytes  (Hanna  & 

Smith,  1933). 
Neoplanorbis  carinatus\Naiker,  1908 
Neoplanorbis  smrt/w  Walker,  1908  .... 
Neoplanorbis  tantillus  Pilsbry,  1906  . 
Neoplanorbis  umbilicatus  Walker, 

1908. 

Neritilia  hawaiiensis  {Kay,  1979)  

Nucombia  canalKulata  (Baklwin, 

1905). 
Nucombia  cumingi  (Newcomb,  1853) 


Family 


Pleuroceridae 

Pleuroceridae 
Pleuroceridae 
Pleuroceridae 

Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Hydrobiidae  ... 
Viviparidae  .... 


Pleuroceridae 

PleurocerkJae 
Pleuroceridae 
Pleuroceridae 

Pleuroceridae 

Pleuroceridae 
Pleuroceridae 
Pleuroceridae 


Pleuroceridae 
Polygyridae  ... 
Polygyridae  ... 
Polygyridae  ... 


Polygyridae  

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

HelminthogtyptkJae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptidae 

Helminthoglyptklae 

Helminthoglyptidae 

HelminthogtyptkJae 


PlanortMdae 
PlanortJidae 
PlanortMdae 
Planortsidae 


Neritidae 

Achatinellklae 

AchatinellkJae 


Common  name 


Bigmouth  rocksnail 


Spotted  rocksnail  

PIkate  rocksnail 

Onyx  rocksnail  (=mainstream  river 
snail). 

Coosa  rocksnail  

Painted  rocksnail 

Smooth  rocksnail  

Striped  rocksnail  

Flat  pebblesnail ;.... 

Cylindrical  Ikjplax  (snail)  


Armored  rocksnail  (=armigerous 

river  snail). 

Amnored  rocksnail 

Knobby  rocksnail 

Helnf)et  rocksnail  (=Outton's  river 

snail). 
Ornate  rocksnail  (=genk;ulate  river 

snail). 
Rugose  rocksnail  (=Jay's  river  snail) 
Warty  rocksnail  (=Elk  River  file  snail) 
Muddy  rocksnail  (=rugged  river 

snail). 
Varicose  rocksnail  (=vefrucose  file 

snail). 
(Snail,  no  common  name)  

Calk»  Rock  oval  (=aench's  mkJdle- 

toothed  land  snail). 
Clingman  covert  (snail) 


Engraved  covert  (snail) 

Santa  Bart>ara  islandsnail 

(=concentrated  snail). 
San  Nicolas  islandsnail  (=fratemal 

snail). 
San  Clemente  islandsnail  (=Gabb's 

snail).  , 

Pricklypear  islandsnail  (-prickiy  pear 

snail). 
(Snail,  no  comnx>n  name)  


California  McCoy  snail  .. 
Keeled  sideband  (snail) 


Dalles  (=Minor  Pacific)  skJeband 

(snail). 
Rocky  coast  Pacific  SK»et>and  (snail) 

Yosemite  mariposa  skteband 

(=lndian  Yosemite  snail). 
Button's  Sierra  sideband  (snait) 


Hirsute  Sierra  sideband  (snail) 


Trinity  Ijristlesnail  (=Califomia  north- 
em  river  snail). 
Shasta  sideband  (snail)  


(Snail,  no  common  name) 
(Snail,  no  comnrwn  name) 
(Snail,  no  comnrwn  name) 
(Snail,  no  common  name) 

(Snail,  no  common  name) 
Newcomb's  tree  snail 


Historic  range 


Newcomb's  tree  snail 


AL. 

AL 
AL 
KY.TN. 

AL 

AL 

AL  TN.  NC. 

AL 

AL 

AL.  GA,  U. 

AL  IN,  KY,  TN. 

AL  IN.  KY,  TN. 

AL 

TN. 

AL,  KY,  TN. 

TN. 

ALTN. 
AL  TN. 

AL  KY,  OH,  TN. 

AL 

AR. 

NC,  TN. 

NC. 
CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

OR. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

AL. 
AL 
AL 
AL 

HI. 
HI 

HI 
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Status 


2 

2 

2 

2 

2 

2  ...— 

2 

2 

3B  .... 

2  . 

2  ...... 

2 

2 

2 

1  

2 

2  .._... 
2  ....... 

2 

1  

1  

1  

2*  .... 
2 

2  .„... 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


D... 
D... 
D... 

D„ 
U... 
U... 

U-. 

u... 

N... 

U... 
U... 

u... 
u... 
u... 

D... 
U... 

U... 
U... 
U... 
D... 
D... 
D... 
D... 
D  ... 
D... 
D... 
D... 
D.. 
D.. 
D.. 
D.. 
D.. 
D.. 
D.. 
D_ 
D.. 
D.. 
D.. 
D.. 
D.. 
D.. 
D.. 
D.. 
D.. 

D.. 
D.. 
D.. 
D.. 
0.. 

D.. 
D.. 
D.. 
D.. 
D.. 

D.. 

D.. 


Lead 
Re- 
gion 


R1 
R1 
R1 

R1 
R2 
R1 

R1 

R1 

R6 

R2 
R6 

R1 

R1 

R1 

R1 
R4 

R5 
R4 
R4 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 
R1 

R1 
Rl 
R1 
R1 
Rl 

Rl 

Rl 


Sciemiic  name 


A/ucombta  perWns/ Skyes,  1896  _ 

Nucombia  pfeifferi  (Newcomb,  1853) 
Nucombia  pUcata  (Mighets,  1912- 

1914). 
Nucontjia  sulcata  (Pleifler,  1857)  .... 

OreoheOx  Honda  Pilslyy.  1939 

Oreohelix  idahoensis  ktatwensis 

Newcomb.  1866. 
Oreohelix  jugalis  (=Oreot)etox  jugalis 

jugalis)  (Kemphiit.  1890). 
Oreohelix  nevadensis  S.  S.  Berry, 

1932. 
Oreohelix  peripherica  weberiana 

(PJtebry,  1939). 

Oreohelix  pilslxyi  Feniss,  1917  

Oreohelix  strigosa  cooperi 

Oreohelhi  strigosa  goruogyra  PHsbry, 

1933. 
Oreohelix  vortex  (=OreoheHx  jugalis 

vortex)  (Berry,  1932). 
Oreo^to  watton/ (Sotem,  1975)  

Ostodes  str<gatus 

Paravitrea  auiacogyra  (Prtsbry  &  Fer- 
ris. 1906). 

Paravitrea  ceres  Hdbricht,  1978 

Paravitrea  temaria  HubricW.  1978  .... 

Paravitrea  variderts  Hubricht,  1978  .. 

Partula  gitjba 

Partula  lar)gtor(M _. _. 

Partula  radiolata „ 

Partula  salifana 

Partulina  aiKeyana  Baldwin,  1895  ... 

PartL/ffna  cam/co/or  Baldwin,  1906  ... 

Partulina  contusa  (Skyes,  1900) 

Partulina  crassa  (f^wcomb,  1853)  .. 

PartuHna  crocea  (Gulick.  1856)  

Partu/ina  dote/ Baldwin,  1895  

Partulina  dubia  (Newcomb,  1853)  .... 

Partulina  dwightii  (Newcomb,  1855)  . 

Partulina  fusoidea  (Newcomb,  1853) 

Partulina  gerrvana  (Newcomb,  1853) 

Partulina  gouldii  (Newcomb,  1853)  ... 

Partulina  grisea  (Newcomb,  1853)  ... 

Partu/(na /lornen  (Baldwin,  1895)  

Partulina  induta  (Newcomb,  1853)  ... 

Partulina  kaaeansBaid^n ,  1906 

Partulina  lemmoni  Baldwin,  1906  

Partulina  marmorata  (Gould,  1847)  .. 

Partulina  mighelsiana  (Pfetfter,  1847) 

Partulina  mucida  (Baldwin,  1895) 

Partulina  mutatnlis  Baldwi.^,  1908 

Partulina  nattt  (Baldwin  and  Hart- 
man,  1888). 

Partulina  nivea  (Baldwin.  1895) 

Partulina  perabr  (Reeve,  1850) 

Partulina  physa  {U&NCorrt),  1853)  ... 

Partulina  pk/mbea  (Gu«ck,  1856)  

Partulina  porcellana  (Newcomb, 
1853). 

Partulina  pfoxima  (Pease.  1862)  

Partulina  radiata  (Gould,  1845)  

Partulina  redhekii  (I^wcomb,  1853) 

Partulina  rufa  (Newcomb.  1853) 

PaituHna  setncarinata  (Newcomb. 
1853). 

Partulina  splerxMa  (Newcomb, 
1853). 

Partulina  subpolita  Hyatt  arxl  Pitebry, 
1912-1914. 


Family 


ActatirwMdae 

Achatinellidae 

Achatineaidae 

AchattneOidae 

Oreohelicidae  ..^... 
Oreohellcidae 

Oreoheficidae  

Oreoheficidae  

Oreohelicidae  

Oreohelicidae  

Oreoheficidae  

Oreoheficidae 

Oreohelicidae 

Oreohelicidae  

Potaridae „ 

Zonitidae  

Zonrtidae  

Zonitidae  

Zonitidae  

Partulidae _ 

Partufidae 

Partulidae 

Parturidae  

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Auhaiineilidae  

Achatinelhdae 

Achatinellidae 

Achatineilidae 

Achatinellidae 

Achatinellidae 

Achatinellidae  

Achatinenidae 

Achatinellidae 

Achatinellidae 

Achatnethdae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatlnell'dae  

Actiatineltidae 

AclTatineffidae 

Achatineltidae 

AchatineAdae 

Achatinellidae 

Achatinellidae 


Common  name 


Newcombls  tree  snaA 

Newcomb's  tree  snaH ... 

Newcomb's  tree  sr>ail 

Newcomb's  tree  snaB 

Florida  mountainsnail 

Idaho  barxted  mounta<r>snai} 

Boiider  pile  iTKHjntainsnail ... 

Schell  Creek  (=Nevada) 

mouTTlainsnail. 
Coalville  mountainsnail  


Mineral  Creek  mountainsnail  

Cooper's  rocky  mountainsnail 

Canr«ted  rocky  {=striate  tanded) 

mountainsnail. 
Whorled  (=vonex  banded) 

mountainsnail. 
Lava  rock  (=Walton's  banded) 

mountainsnail. 

(Snail,  no  common  name)  

(Snail,  no  common  name)  


Sidelong  supercoit  (snail) .. 
Sculpted  supercoil  (sr^) ... 

Roan  supercoil  (snail) , 

Humped  tree  snail „ 

Langford's  tree  snaif 

Guam  tree  snail  ._ 

Alifan  tree  snail  „ 

Maui  tree  snail  .. 

Maui  tree  sr^ 

Hawai'i  tree  snail ... 

Lanai  tree  snail  

Maui  tree  snail  

Maui  tree  sr^l  

Waianae  tree  snail 
Motoka'i  tree  snail  . 

Maui  tree  snail  

Maui  tree  snail .. 

Maui  tree  snaH 

Maui  tree  snail  

Hawaii  tree  snail ... 

Maui  tree  snail  

Maui  tree  snail  

Maui  tree  snaH 

Maui  tree  snail  

Mokjka'i  tree  snail  . 
Moloka'i  tree  snail  . 

Maui  tree  snaH 

Maui  tree  snail  

Maui  tree  snail  

Maui  tree  snaM  

Hawai'i  tree  snail  .„ 

Maui  tree  snail 

Maui  tree  snail  


Moloka'i  tree  snail 

Maui  tree  snail  

Moloka'i  tree  snaH 
Moiokaltree  snaK 
Lanai  tree  snaH  .... 


Historic  range 


Maui  tree  snail  

Moloka'i  tree  snaH 


HI 

HI 
HI 

HI 

NM 
ID. 

ID. 

NV. 

UT. 

NM. 

SD,  WY. 
ID. 

ID. 

ID. 

AS. 

AR 

WV. 

NC,  TN. 

NC,TN. 

GU. 

6U. 

GU. 

GU. 

HI 

HI        »' 

HI 

HI 

HI 

HI 

HI    . 

HI 

HI 

HI 

HI 

» 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 
HI 
HI 
HI 
HI 

HI 
HI 
HI 
HI 
HI 

HI 

HI 


Status 


Cate- 
gory 


2  .... 

2  .... 
2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2  .... 

2.,. 

I 

2 .: . 

2  .... 

2  .... 
2  .... 
2  .,., 

.1, 

2  


2 
2 
2 

2 


2  ...... 

2  ..!.». 


2 
2 
2 

2 
2 
2 
2 
2 

2 
2 


2  ... 

2  ... 

2  ... 

2  ... 

2  .... 

2  .... 


2  .... 
2  ...» 


2  .... 
2..., 


Trend 


D 
D 
D 
D 
D 
D 
D 

D. 
D. 

D. 
D  . 
D. 

D. 
D. 
U. 


D.... 
U.... 
D.... 
S.... 
D 


U 
U 

U 

U 
U, 

U. 
U. 
U. 
U. 
U  . 
U. 

u. 
u. 
u. 

u. 
u. 
u. 

D. 

U. 

U. 

u. 

u. 
u.. 

u.. 

u.. 


Lead 
Re- 
gion 


R1 

Rl 
Rl 

R1 

Rl 
R1 
Rl 
Rl 
Rl 
Rl 
Rl 

Rl 
R1 

Rl 
Rl 
Rl 

Rl 
Rl 
R2 

R6 

R6 

R6 

R6 

R4 

R3  , 
R4  . 

R4  . 

R4  . 
R4  . 

R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 

R4  . 
R2  . 
R4  . 

R4  . 
R4  . 
R4  . 
Rl  ., 
R4  ., 

R2  .. 
R4  .. 

R2  .. 

Rl  .. 

Rl  .. 
Rl  .. 


Scientific  name 


Partulina  tapaniana  (C.B.  Adams, 

1851). 
Partulina  teretxa  (Newcomb,  1853)  .. 
Partulina  tessellata  (Newcomb. 

1853). 
Partulina  thaanumiana  Pilstjry.  1912- 

1914. 
Partulina  theodorei  {BakiM\n,  1895)  . 

Partulina  ustulata  (Gulk*.  1856)  

Partulina  variabilis  (Newcomb,  1853) 
Partulina  virgulata  (Mighels,  1845)  ... 

Partulina  vwnn/e/ Baldwin,  1908 

Perdicella  carinella  Baldwin,  1906  .... 
Perdicella  fulgurans  (Skyes.  1912- 

1914). 
Perdicella  helena  (Newcon*,  1855)  . 
Perdicella  kuhnsi  (P\\sbTy.  1912- 

1914). 
Perdicella  mauiensis  (Pfeiffer.  1855) 
Perdicella  ornata  (Newcomb,  1853)  . 
Perdicella  thwingii  (Pilsbry  and 

Cooke.  1912-1914). 
Perd/ce/Zazetora  (Newcomb,  1855)  .. 
Perdicella  zelxina  {Pieifier,  1855)  .... 
Phreatodrottia  imitata  (Herschler  & 

Longley,  1986). 
Physella  microstriata  (=Stenophysa 

m.)  (Chamtierlain  &  Berry,  1930). 
Physella  spelunca  (=Physa  s.) 

(Turner  &  Clench.  1925). 
Physella  utahensis  (=Physa  a) 

(Clench,  1925). 
Physella  zionis  (=Physa  z.)  (Pilstwy, 

1905). 
Planorbella  magnifica  (=Helisoma 

m.)  (Pilsbry,  1903). 
Planorbella  muMvolvis  (Case,  1847) 
Pleurocera  (=Elimia)  annulifera 

(Conrad,  1834). 
Pleurocera  alveare  {Conrad.  1834)  .. 

Pleurocera  brumbyi  {\.  Lea,  1852)  .... 
Pleurocera  corpulenta  (Anthony, 

1854). 
P/eurocera  curta  (Hakjeman.  1841)  . 
Pleurocera  foreman  (I.  Lea,  1843)  ... 

Pleurocera  postelli  (\.  Lea,  1862)  

Pleurocera  pyrenella  (Conrad,  1834) 
Pleurocera  showalten{\.  Lea,  1862) 
Pleurocera  viridulum  (Anthony, 

1854). 
Pleurocera  walkeri  Goodrich.  1928  .. 
Polygyra  hippocrepis  (Pheiffer.  1848) 
Polygyra  peregrina  Rehder,  1932 


Pyrgulopsis  (=Marstonia)  sp 

Pyrgulopsis  (=Marstonia)  sp 

Pyrgulopsis  (=Marstonia)  sp 

Pyrgulopsis  aardhali , 

Pyrgulopsis  agarhecta  (=Marstonia 

a.)  (Thompson,  1 969). 
Pyrgulopsis  bacchus  Hershler,  1988 
Pyrgulopsis  castor  (=Marstonia  c.) 

(Thompson,  1977). 
Pyrgulopsis  cooicus  Hershler.  1988  . 
Pyrgulopsis  cristalis  Hershler  & 

Sada,  1987. 
Pyrgulopsis  erythropoma 

(=Fluminicola  e.)  (Pilsbry.  1899). 
Pyrgulopsis  fairt>anksensis  Hershler 

&  Sada,  1987. 


Family 


Achatinellidae 

Achatinellidae 
Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae 

Achatinellidae  . 

AchatinellkJae  . 

Achatinellidae  . 
AchatinellkJae  . 

Achatinellidae  . 
Achatinellidae  . 
Achatinellidae  . 

Achatinellidae  . 
Achatinellidae  . 
Hydrobiidae  .... 


Physidae  

PhyskJae  

Physidae  

Physidae  

Planorbidae  ... 

Planort)idae  ... 
Pleuroceridae 

Pleuroceridae 

PleurocerkJae 
Pleuroceridae 

Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 
Pleuroceridae 


Pleuroceridae 
Polygyridae  ... 
Polygyridae  ... 


Hydrobiidae 
HydrotMidae 
Hydrobiidae 
Hydrobiidae 
Hydrobiidae 

Hydrobiidae 
Hydrobiidae 

Hydrobiidae 
Hydrobiidae 

Hydrobiidae  . 

Hydrobiidae  . 


Common  name 


Maui  tree  snail 


Maui  tree  snail  

Moloka'i  tree  snail 


Maui  tree  snail 


Moloka'i  tree  snail 

Maui  tree  snail  

Larval  tree  snail  

Moloka'i  tree  snail 

Maui  tree  snail  

(Snail,  no  common  name) 
(Snail,  no  common  name) 

(Snail,  no  common  name) 
(Snail,  no  comoKMi  name) 

(Snail,  no  common  name) 
(Snail,  no  common  name) 
(Snail,  no  comnwn  name) 

(Snail,  no  common  name) 
(Snail,  no  common  name) 
Mimk:  cavesnaH 


Fish  Lake  physa  (=Fish  Lake  snail) 
Cave  physa  (=Wyoming  cave  snail) 
Utah  physa  (=Utah  bubble  snail) 


Wet-rock  physa  (=Zion  Canyon 

snail). 
Magnifrcent  (=Cape  Fear)  rams-hom 

(snail). 

Acom  rams-horn  (snail)  

Ringed  homsnail 

Rugged  hornsnail 


Spiral  hornsnail  

Corpulent  hornsnail 


Shortspire  hornsnail 

Rough  homsnail 

Broken  homsnail  

Skirted  homsnail  

Upland  homsnail 

(Snail,  no  common  name) 


Telescope  homsnaS 

Horseshoe  liptooth  (snaiQ 

White  liptooth  (=strange  many- 
whoried  land  snail). 

Briley  Creek  pyrg  (snail)  , 

Spring  Oeek  pyrg  (snail) 

Flint  River  pyrg  (snail) 

Aardlials  springsnail 

Ocmulgee  marstonia  (snaH) 


Historic  range 


Grand  Wash  springsnaH  

Beaver  pond  marstonia  (snail) 


Kingman  springsnail 

Crystal  Spnng  springsnaS 


Ash  Meadows  pebWesnail  (=Point  of 

Rocks  Spring  snail). 
Fairtianks  springsnaH 


HI 

HI 
HI 

HI 

HI 
HI 
Hi 
HI 
HI 
HI 
HI 

HI 
HI 

HI 
HI 

HI 

HI 
HI 
TX. 

UT. 

WY. 

UT. 

NC. 

Ml. 
AL. 

AL,  AR,  KY,  MO. 

TN. 
AL. 
AL,  TN. 

AL.  TN. 
AL.  GA 
AL. 

AL,  GA. 
AL.  GA. 
GA 

AL,TN. 

TX. 

AR. 

AL 
AL 
AL 
CA 
GA. 

AZ. 
GA. 

AZ. 
NV. 

NV. 

NV. 
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Status 


Cate- 
gory 


2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

PE 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 
2.. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

1  .. 

2  .. 
2  .. 

2  .. 

2  .. 

2  .. 

2  . 

2  . 

2  .. 

2  .. 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 
2. 

2  . 

2  . 

2  . 

2  . 


Trend 


U.. 

U.. 

U  .. 

U.. 

U.. 
U  .. 

S.. 

u .. 

D.. 
U.. 

S.. 

S.. 
U.. 

D.. 

U.. 
U.. 
U.. 

D.. 

u.. 
u.. 

D.. 
D.. 
D.. 
U.. 

U.. 
U.. 

U. 

U.. 

U- 
U  . 
U  . 

U 

U  .. 

U  .. 

U.. 
U.. 

U.. 

u.. 
u.. 
u.. 

u.. 

u.. 

u  . 


Lead 
Re- 
gion 


R2 

Ra 

R1 

92 

R2 
R1 

R4 

R4 

R1 
R4 

R4 

R1 
R1 

R6 

R2 
R2 
R2 

R1 
R1 

R4 
R4 
R1 
R1 
R1 
R4 

R4 
R4 

R4 

R4 

R4 
R4 
R4 

R4 

R4 

R4 

R4 
R4 

R4 
R4 
R4 
R4 

R4 

R4 

R4 


Sciendfec  rtame 


Pyrgulopsis  glandulosts  Hershter. 

1988. 
Pyrgulopsis  Isolatus  Hershter  & 

Sada,  1987. 
Pyrgulopsis  micrococcus 

(=FonteUcella  m.)  (Ptetory,  1893). 
Pyrgulopsis  montezurrwnsis 

Hershler.  1988. 
Pyrgulopsis  rr^orrison  Hershler,  1988 
Pyrgulopsis  nanus  Hershler  &  Sada, 

1987. 
Pyrgulopsis  ogmoraphe  (=Marstonia 

o.)  (Thompson,  1977). 
Pyrgulopsis  otivacee  (=Marstorna  o.) 

(Pilsbry.  1895). 

Pyrgulopsis  owensensis 

Pyrgulopsis  ozarkertsia  Hinkley, 

1915. 
Pyrgulopsis  pachyta  (=Marstonta  p.) 

(F.  G.  Thompson.  1977). 

Pyrgulopsis  perturtoata „... 

Pyrgulopsis  pisleri  Hershier  &  Sada, 

1987. 
Pyrgulopsis  rcbusta  (=Fonte6cel^  r.) 

(Walker,  1906). 
Pyrgulopsis  simplex  Hershler.  1988  . 

PyrgotopsJs  sofus  Hershter,  1988  

Pyrgulopsis  thompsoni  Hershler, 

1988. 

Pyrgulopsis  wongi 

Radiocentrum  avalonensis 

(=Oreohelix  a.)  (HemprtU  in 

Pifsbry.  1905. 
Rhodacmea  e/ator  (Anthony.  1855)  . 
Rhodacmea  filosa  (Conrad,  1834)  .... 

Sarmana  conica 

Samoana  fragins 

Samoar^a  thurstorv 

Somatogyrus  amnicoloides  Walker, 

1915. 
Somatogyrus  aureus  Try  on,  1865  ... 
Somatogyrus  tiiar)gutatus  Walker, 

1906. 
Somatogyrus  constrictus  Walker. 

1904. 
Somatogyrus  coosaensis  WaJket. 

1904.  ' 

Somatogyrus  crassilatxis 

Somatogyrus  crassus  Walker,  1904  . 
Somatogyrus  currierianus  (I.  Lea, 

1863). 
Somatogyrus  deciphens  Walker 

1909. 
Somatogyrus  ex'cavatus  Walker. 

1906- 
Somatogyrus  tiendersoni  Walker. 

1909. 
Somatogyrus  ft/nWey»  Walker,  1904  . 
Somatogyrus  humerosus  Walker, 

1906. 
Somafogy.'us  fjanus  Walker,  1904  ... 
Sorratogyrus  oMusus  Walker,  1904  . 
Somatogyrus  parvulus  (Tryon,  1 865) 
Somatogyrus  pilsbryanus  Walker, 

1904. 
Somatogyrus  pygmaeus  Walker, 

1909. 
Somatogyrus  quadiatua  Walter, 

1906. 
Soma/ogyn«  sargenft  Pilstjryi,  1895 


FamHy 


HydrobNdae  .. 

Hydrotwdae  .. 

Hydrobiidae  .. 

Hydrobildae  .. 

HydrobikJae  .. 
Hydrobtidae  .. 

Hydrobiidae,.. 

Hydrobiidae  .. 

Hydrobiidae  .. 
Hyrt^obtidae  .. 

Hydrot«dae  .. 

Hydrobiidae  .. 
Hydrobiidae  .. 

Hydrobiidae  .. 

Hydrobiidae  . 
Hydrobfidae  .. 
HydrotMidae  .. 

Hydrobiidae  .. 
Oreoheficidae 

Ancylidae 

AncyBdae 

Partulidae  _... 
Partulidae 

Partulidae  

Hydrobiidae  .. 

Hydrobiidae  .. 
Hydrobiidae  .. 

Hydrobiidae  .. 

Hydrobiidae  .. 

Hydrobiidae  .. 
Hydrobiidae  .. 
Hydrobiidae  .. 

Hydrobiidae  .. 

Hydrobiidae  .. 

Hydrobiidae  .. 

HydrootKJae  .. 
Hydrobiidae  .. 

Hydrobiidae  .. 
Hydrooiidae  .. 
Hydrobiidae  .. 
HydrobMdae  .. 

Hydrobiidae  .. 

Hydrobiidae  .. 

Hydrobiidae  .. 


Common  name 


Verde  Rim  springsnaii 

Etongate-gtand  springsnaii .... 

Oasis  Valtey  springsnaii 

Montezuma  Well  springsnaii 


Page  springsnaii  

Distal-gland  sprrngsnaH  {=Large- 

gland  Nevada  spring  snaH). 
Royal  (=abese)  marstonia  (snaK) 

Olive  marstonia  (snail) 


Owens  springsr>ail . 
Ozark  pyrg  (snail)  . 


Armored  (:^thk*-shelIecQ  marstonia 
(snail). 

Fish  Slough  springsnaii 

Mediarv^land  ivtevada  springsnait  .. 

Jackson  Lake  springsnaii  (=E[k  Is- 
land snaH). 

Fossil  springsnaii  

Brown  springsnaii „ 

Huachuca  springsnaii „ 


Wongs  springsr^l 

Catalina  mountainsr^l 


Domed  ancyUd  (snaU) 
Wicker  ancyiid  (snail)  . 
Sarrxjana  tree  snatl  .... 

Fragile  tree  snail  

Otu  tree  snail  

Oachrta  pebblesnail  ... 


GoWen  pebblesnail  . 
Angular  pebbtesnail 

KrKitty  pebbtesnail ... 

Coosa  pebblesnail    . 


Thick-lipped  pebbtesnail 

Stocky  pebblesr^ 

Tennessee  pebolesnail  .. 


Hidden  pebblesnail 

Ovate  pebt)lesnail  .. 
Fluted  pebblesnail .. 


Grarxte  petible  snail  .. 
Atlas  pebbtesnail 


Dwarl  pebbtesnail  „.. 

Moon  pebblesnail 

Sparrow  pebctesf^ail  

Taltapocsa  pebbtesnail 


Pygmy  pebblesnail .... 
Quadrate  pebblesnail 
Mud  pebbtesnail ... 


Historic  range 


AZ. 

NV. 

NV. 

AZ. 

AZ 
NV. 

TN. 

AL 

CA 
AR. 

AL. 

CA 
NV. 

WV. 

AZ. 
AZ. 
AZ,  MeMco. 

CA 
CA. 

AL. 

AL. 
AS. 
6U. 
AS. 
AR. 

AL. 
AL. 

AL 

AL 

AR. 
AL. 
AL. 

AL. 

AL 

AL. 

AL 
AL 

AL. 
AL. 
TN. 
AL. 

AL. 

AL. 

AL. 
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Status 


Cate- 
gory 


2  . 
2  . 
2 
2 

i   ■ 

2 

2*  ... 

2 

2  

2  

PE  .. 

2  _... 

1  

2,... 
3^,Z 

2  .,-. 


3c| 


2  . 
2' 

2  . 
2  . 
2  . 


2 
1 
2 

2 
2 
2 
2 
2 

2 
2 

1 
2 
2 
2  . 
2  . 

1  . 

2  . 

2  . 
2. 
2  . 
2  . 
2  . 
2 
2 


In 


± 


Trend 


U... 

U... 

U... 

U... 

U... 
E... 

U... 
U... 

S... 

S... 

D... 

S... 


U 

N. 

S. 

u. 
u. 

D. 
D. 
D  . 
U. 

U. 

D. 
S. 
U. 

U. 
U. 
U. 
U. 
U. 

U. 
U. 

S. 
D.. 
U., 
D.. 
D., 
S.. 
U„ 

U.. 
U.. 
U.. 

u.. 
u.. 
u.. 
u.. 

u.. 


Lead 
Re- 
gion 


R4 

R4 

R4 

R4 

R4 
R1 

R2 
R2 

R2 

R2 

R2 

R2 

R2  . 
R2  . 
R6  . 

R4  . 

R1  . 

R4  . 
R3  . 

R3  . 

R1  . 
R1  . 
R1  . 
R4  . 

R4  . 

R1  . 
R2  . 
R1  . 

R2  . 
R2  . 
R1  . 
R1  .. 
R1  ., 

R2  .. 
R1  .. 

R2  .. 

R1  .. 

R2  .. 

R1  .. 

HI  .. 

R2  .. 

R1  .. 

R1  .. 
R3  .. 
R4  .. 
R3  .. 
R4  .. 
R3  .. 
R3  .. 

R3  .. 


Scierrlific  name 


Somatogyrus  strengi  Pilsbry  &  Wal<- 

er,  1906. 
Somatogyrus  tenax  (Thompson, 

1969). 
Somatogyrus  tennesseensis  Walker, 

1906. 
Somatogyrus  virginicus  (Walker, 

1904). 
Somatogyrus  w/wefen  Walker,  1915 
Somoar)a  abbreviata  (Mousson. 

1869). 

Sonorella  sp _.. 

Sonorella  aUynsmithi  Gregg  &  Miller, 

1969. 
Sonorella  christenseni  Fairbanks  & 

Reeder.  1980. 
Sorxxella  eremrta  (Pilsbry  &  Ferris, 

1915). 
Somreiia  grahamensis  Pilsbry  & 

Ferris.  1919. 
Sonorella  macrophaUus  Fairt)anks  & 

Reeder.  1980. 

Sonorella  metcalfi  {MiWer,  1976) 

Sonorella  todseniV^.  B.  Miller,  1976 
Stagnicola  utahensis  (=Lymnaea 

kingii)  (Ca»,  1844. 
Stenotrema  pilsbryHfeTT\s,  1900)  .... 

Sterkia  dementina  (SterkI,  1890)  ._.. 


Stiobia  nana  (Thompson,  1978) 
Succinea  sp 


Succinea  sp 

Succinea  guamensis  ..,. 

Succinea  piratarum 

Succinea  quadrasi 

Thodopsts  occidentalrs  (Pilsbry  5 
FerrisS,  1894). 

Triodopsis  soelneri  (J.  B.  Hender- 
son, 1907). 

Trochomorpha  apia 

Tryonia  adamantma  Taylor,  1987 

Tryonia  angulata  Hershler  &  Sada, 
1987. 

Tryonia  bruneiJaytor,  1987 

Tryon/a  cAiearum/ (Pilsbry,  1935) 

Tryonia  clathrata  Stimpson,  1865 

Tryonia  elata  Hershler  &  Sada,  1987 

Tryonia  ericae  Hershler  &  Sada, 
1987. 

Tryonia  gilaelaytor ,  1987 

Tryonia  r/ratator  (Pilsbry,  1899) 


Tryonia  kosteri  Taytor,  1987 

Tryonia  margae 

Tryonia  quitobaquitae  Hershter,  1988 

Tryonia  robusta 

Tryorua  rowlandsi „ 

Tryonia  stocktonensisTaitor,  1967  .. 
Tryonia  variegata  Hershler  &  Sada, 

1987. 

Valvata  mens „ 

VetUgo  sp „ „ 

Vertigo  alabamensis  Clapp,  1915  .... 
Vertigo  briarensis  {Leonard,  1972)  ... 

Vertigo  rtefiarrt  Vannatta,  1912 

Vertigo  hubrichti  (PiBsbry.  1934) 

Vertigo  meramacensis  (Van 

DaVender,  1977). 
Vertigo  occulta  (Leon»tf,  1972) 


Family 


Hydrobiidae 

Hydrobiidae 

Hydrobiidae 

HydrobSdae 

Hydrobiidae „.. 

Partulidae 

Helminthoglyptidae 
Helminthog^tpiidae 

Helminthoglyptidae 

Heirninttx>glyplidae 

Helminthoglypedae 

Hetminttioglyptidae 

Helminthoglyptidae 
Helminthoglyptidae 
Lymnaeidae 


Polygyridae 

Pupillidae  .... 

Hydrobiidae 
Succineidae 

Succineidae 
Succineidae . 
Succineidae , 
Succineidae  . 
Polygyridae  . 

Polygyridae  . 


Trochomorphidae 

Hydrobiidae 

Hydrobiidae 


Hydrobiidae 
Hydrobiklae 
Hydrobiidae 
Hydrobiidae 
Hydrobiidae 

Hydrobiidae 
HydrobikJae 

Hydrobiidae 
Hydrobiidae 
Hydrobiidae 
Hydrobiidae 
Hydrobiidee  . 
Hydrobiidae  . 
HydrobiidBe  , 


Valvatudae 
Pupillidae... 
Pupillidae  ... 
Pupillidae  ... 
Pupillidae  .„ 
Pupillidae  ... 
Pupillidae ... 


Pupillidae 


Common  name 


Rolling  pebbtesnaB „ 

Savannah  pebbtesnail 

Opaque  pebblesnail 

Panhandte  pebblesnail  

Channeled  pebbtesnail  

Short  Samoan  tree  snaH 

Ladybug  Saddle  talussnaM  . 

Squaw  Park  takjssnail  „.. 


Clark  Peak  talussnail 
San  Xavier  talussnail 
Pinateno  talussnail  .... 


Historic  range 


Wet  Canyon  talussnail 


Franklin  Mountain  talussnail 

Dona  Ana  tatussr^ „ _. 

Thickshell  pondsnail  (^Utah  bwid 

sruil). 
Rkh  ML  sittmouth  (=Pilsbry's  nar- 

row-apertured  land  snail). 
San  Clemente  Island  t)lunt-top  snaH 

(=lnsular  birddrop). 

Scutpin  snail 

Mtrwiesota  Pteistocene  succir^ed 

(snail). 
Iowa  Pleistocene  succineid  (snail) ... 

(Snail,  no  common  name)  ..„, 

(Snail,  no  common  name)  , 

(Snail,  no  common  name)  

Artcansas  wedge  (=westem  three- 

toottied  land  snail). 
Cape  Fear  threetooth  (snaiO -... 


(Srwil,  no  comnron  name)  

Diamond  Y  Spring  snail 

Sportinggocids  tryoriia  (snaiO  . 


Brune's  tryonia  (snail)  

Phantom  tryonia  (=Cheatum's  snail) 
Grated  tryonia  (=White  River  snail)  . 

Point  of  Rocks  tryonia  (snaH) 

Minute  tryonia  (=minute  slerxJer 

tryonia  snaH). 

Gila  Iryonia  (snail) 

Mimic  tryonia  (=Califomia  brackish 

water  snatl). 

Koster's  tryonia  (springsnaii)  

Grapevine  Springs  etongate  tryonia  . 

Ouitobaquifo  tryonia  (snail) 

Robust  tryonia _. 

Grapevine  Springs  squ^  tryonia  

Gonzales  Spring  tryonia  (snaH)  _. 

Amargosa  tryonia  (=Amargosa  4 

small  soM  tryonia  snaH). 

(Snail,  no  common  name)  _ _. 

Iowa  PleisK)cene  vertigo  (snal) 

Alabama  vertigo  (snail)  _. 

Briarton  Pleistocene  snaH  

Keys  vertigo  (snaiO  _. 

Hubricht's  vertigo  (sna-*)  

Meramac  River  vertigo  (snai) ._ _. 


AL 

GA. 

AL,TN. 

NC,VA 

AR. 
AS. 

AZ- 
AZ. 

AZ. 

AZ. 

AZ. 

AZ. 

TX. 
NM. 
UT. 

AR,  OK. 

CA. 

AL. 
MN,IA 

lA.  MN. 

GU. 

GU. 

GU. 

AR. 

NC 

AS. 
TX. 
NV. 

TX. 
TX. 
NV. 
NV. 
NV. 

AZ. 
CA. 

NM. 

CA 

AZ. 

CA 

CA 

TX. 

NV. 

CA 

lA. 

AL. 

MN.  lA.  Wl. 

FL. 

MN.  lA,  Wl. 

lA,  MO. 


OceUt  vertigo  (snaiQ I  W.  MN. 
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Status 


2., 

3B 
2.. 

2  .. 
2.. 
2.. 

2.. 

1  ;. 

2  .. 
2.. 
2.. 

1  .. 

2.. 
2.. 

2  .. 


2 

PE  .... 

PE  .... 

2 


2.. 

PE 
2.. 

2  .. 
2.. 

2  .. 

2  .. 

2  .. 
PE 
2.. 
2  .. 
3B 
2.. 
2.. 

2  .. 
2  .. 

2.. 

2.. 


U 
U 

U 

N 
U 

U 
U 
U 

0 

u 

u 
u 
u 

D 

U 
U 

D 


U 
0 

D 

U 


U 

D 
D 

D 
D 

U 

U 

U 
0 
D 
0 
N 
U 
U 

U 
U 

U 

U 


Lead 
Re- 
gion 


R2 
R1 

R2 

R1 
R6 

R6 
R6 
R6 

R6 
R6 

R6 
R6 
R6 
R6 

R6 
R6 


R6  .. 


R4 
R4 

R4 

R5 


R4 

R4 
R2 


R4 
R4 

R4 

R2 

R4 
R4 
R4 
R4 
R4 
R4 
R4 

R4 
R4 

R4 

R4 


Scientific  name 


Vertigo  ovata  Say,  1822 

Vespehcola  karokorum  Talmage, 

1962. 
Yaquicoccus  bemardinus  Taylof . 

1987. 
Genus  and  species  undescritjed  .... 
Oreohelix  eurekensis  eurekensis  J. 

Henderson  and  Daniels.  1916. 

Oreohelix  eurekensis  uinta 

Oreohelix  haydeni  corugata 

Oreohelix  haydeni  haydeni  Gabb. 

1869. 

Oreohelix  parowanensis 

Oreohelix  peripherica  wasatchertsis 

(Binney.  1886). 

Oreohelix  strigosas  p 

Oreohelix  strigosa  berryi 

Oreohe/«  yavapa/ Pilsbfy.  1905 

Stagnkxia  bonnevHIensis  (Call, 

1884). 
Vertigo  arthuri  Von  Martens.  1882  . 
Vertigo  arthuri  SXetki.  1900 

CLAMS  &  MUSSELS  (MoMusks. 
Class  Bivalvia). 
Alasrrndonta  marginata 


Alasmidonta  arcula  (1.  Lea.  1838) 
Alasmkionta  atropurpurea 

(Rafinesque.  1831). 
Alasmkionta  raveneliana  (I.  Lea. 

1834). 
Alasmidonta  varicosa  (Lamarck. 

1819). 


Alasmkionta  wrightiana  (Walker. 

1901). 
Amblema  neislerii  {I.Lea.  1858)  .... 
Anodonta  califomiensis  Lea.  1 852 


Anodontotdes  denigrata  (I.  Lea. 

1852). 
Cumberlandia  monodonta  (Say. 

1829). 

Cyprogenia  abertHConrad.  1850)  . 

Disconaias  salinasensis  (Simpson. 
1908). 

Elliptio  sp.  ..._ 

Elliptio  chipolaensis 

Elliptio  judithae  Clary,  1986 

Elliptio  lanceolata  (I.  Lea.  1828)  .... 
Elliptio  marsupiobesa  Fuller.  1972 
Elliptio  monroensis  (I.  Lea.  1843  ... 
Elliptio  nigella  (I.  Lea,  1852)  

Elliptio  shepardiana  (I.Lea,  1834)  .. 
Elliptio  spinosa  (I.  Lea,  1 836) 

Elliptio  waccamawensis  (I.  Lea, 

1863). 
Elliptio  waltoni  (B.H.  Wright.  1888) 


Family 


PupillkJae 

Potygyridae  .. 

Hydrobiidae  .. 

Hydrobiidae  .. 
Oreohelicidae 

OreohelickJae 
Oreohelicklae 
Oreohelicidae 

Oreohelicidae 
Oreohelicidae 

OreohelickJae 
OreohelickJae 
Oreohelicidae 
Lymnaeidae .. 

Pupillidae 

Pupillkjae 

UntonkJae  


Unionidae 
Unionidae 

Unk>nkJae 

Union  klae 


Unionidae 


Unionidae 
Unionidae 


Unionidae 

Margaritiferidae 

Unionidae  

Unionidae  


Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 

Unionidae 
Unionidae 

Unionidae 


Unionidae Florida  lance 


Common  name 


Ovate  vertigo  (snail) 

Karok  hesperian  (^^Karok  Indian 

snail). 
San  Bernadino  springsnail 

Virile  Amargosa  snail 

Eureka  rrxHintainsnail  

Uinta  mountainsnail  

Lyrate  mountainsnail 

(Mountainsnail.  no  common  name) 
Ogden  Rocky  nrwuntainsnail 

Pahasapa  nxHjntainsnail 

Berry's  mountainsnail 

Yavapai  mountainsnail 

Fat-whorled  pondsnail 

Callused  vertigo 

Mystery  vertigo 

Elktoe 


Altamaha  arc-mussel 

Cumbertand  elktoe  (mussel) 

Appalachian  elktoe  (mussel) 

Brook  floater  (mussel) 


Florida  arc-mussel 


Fat  three-ridge  (mussel)  .. 
California  floater  (mussel) 


Cumberland  papershell 

Spectacle  case  (pearly  mussel) 


Western  fanshell  (=westem  fan-shell 

peariy  mussel). 
Sallna  mucket  (mussel)  


Waccamaw  larwe  peartymussel  .. 

Chipola  slabshell 

Neuse  slat)shell  (mussel) 

Yellow  lance  (mussel) _ 

Cape  Fear  spike  (mussel)  

St.  Johns  elephantear 

Winged  spike  (=fecovery  pearly 

mussel). 

Altamaha  lance  (mussel)- 

Altamaha  spinymussel  (^Georgia 

spiny  mussel). 
Waccamaw  spike  (mussel) 


Historic  range 


NM. 
CA. 

AZ. 

NV. 
UT. 

UT. 
UT. 

UT. 

UT. 
UT. 

SD.  WY. 
MT.WY. 
AZ.  UT. 
UT. 

MN.  ND.  SD.  WY. 
ME.  Ml,  SD.  WY. 
Canada. 


AL.  IN,  KS.  MD. 

OK,  Ml.  MO. 

MN,  ND.  NY. 

OH,  OK.  PA. 

SD.  TN.  VA.  Wl. 

WV,  Canada. 
GA. 
KY,  TN. 

NC. 

CT.  GA.  MA,  MD, 

ME,  NC.  NH. 

NJ.  NY,  PA.  SC. 

VA.  VT,  WV, 

Canada. 
FL. 

FL,  GA. 

AZ,  CA,  ID,  NV, 

OR,  UT,  WA. 

Canada,  Mexico 
KY,  TN 

AL,  AR,  lA.  IN.  IL, 
KY,  MO,  NE?, 
OH,  TN,  VA,  Wl. 

AR,  KS,  MO,  OK. 

TX,  Mexico. 

NC. 
AL,  FL 
NC. 

NC,  VA. 
NC. 
FL 
AL,  GA. 

GA. 
GA. 

NC. 

FL 


Status 


Cate- 
gory 


PE 
PE 
PE 


2 

2 

Pt 

2 

2 

2 


2 

2 

PE 
PE 
2  .. 

2  .. 

2  .. 
2  .. 
2  .. 

2  .. 

PE 
2  . 

2  .. 

2  .. 
2  .. 
2  .. 

2  .. 

2  ^ 

2  .. 


PE 

2  ... 
2  ... 


U 

D 

D-.. 
D.... 
U 


U  .... 

D 

U 

D 

D 

D 

D 

U 

D 

D 

D 

D_... 
D 

U 

U...„ 

U 

D 

D.._. 

D 

D 

D 

D 

U ._.. 
U  ..... 

D 

D 

D..-. 


D 

D 
U 


Lead 
Re- 
gion 


R4 
R4 
R4 

R4 


R4 

R4 
R4 

R5 


R4 

R4 
R4 

R4 
R4 
R4 

R5 


R3 

R4 

R4 

R4 
R4 
R4 

R4 

R2 
R1 
R4 

R4 

R4 
R4 

R4  . 

R4  . 
R2  . 
R2  . 

R4  . 

H6  . 

R4  . 

R4  . 

R4  . 
R2  . 


ScierMcname 


Elliptokieus  sHosfeous  (I.  Lea.  1840) 
Epmbiasma  brevkiens  (I.  Lea.  1831) 
Epk)biasma  capsaeformis  (I.  Lea. 

1834). 
Epk)blasma  trktuetra  (Rafinesque. 

1820). 


Fusconaia  escambia  Clench  and 

Turner,  1956. 
Fusconaia  masoni  (Conrad,  1834)  ... 
Lamps///s  australis  Simpson,  1900  ... 
LMmpsilis  binominata  Simpson,  1900 
i-ar^wfe  caribsa  (Say,  1817)  


Lampsilis  fullerkati  R.  I.  Johnson, 

1984. 
Lampsilis  haddletoni  Ati^eain.  1964 
Lampsilis  rafinesqueana  Frierson, 

1927. 
Lampsilis  subangulata  (I.Lea,  1840) 

Lasmigona  sp 

Lasmigona  holstonia  (I.  Lea.  1838)  . 


Lasmigona  subviridis  (Conrad,  1835) 


Leptodea  leptodon  (Rafinesque, 
1820). 

Lexingtonia  dolabeltoides  (I.  Lea, 

1840). 
Margaritifera  marrianae  Johnson, 

1983. 

Mediofvdus  penciliatus „ 

Medmnidus  simpsonianus 

Mediorndus  walkeri  (B.H.  Wright 

1897). 
Obovaria  rotuiata  (B.H.  Wright, 

1899). 
Piskiium  saixjuinchristi  Taytor,  1987 
PiskHum  Ltttramontanum  Prime.  1865 
Pleurobema  oviforme  (Conrad. 

1834). 
Pleurobema  pyramidatum  (=rubnjm) 

(Rafinesque,  1820). 
Pleurobema  pyriforme  (I.Lea,  1857)  . 
Pleurobema  rubellum  (Conrad, 

1834). 
Pleurobema  strodeanum  (B.H. 

Wright  1898). 

Pleurobema  verum  {I.Lea,  1860) 

Popenaias  pope/ (I.Lea.  1857)  

Potamilus  amphKhaenus  (Frierson, 

1898). 
Ptychoixanchus  jonesi  (van  der 

Schalie,  1934). 
Ptyr^tobranctiua  ocddertaHs 

(Conrad,  1836). 
Ouadrula  cylindrica  cylindrKa  (Say, 

1817). 


Quadrvia  cylirKihca  strigillata 

(B.H.WrigW,  1898). 
Ouincuncina  burkei  Walker,  1922 
Quincuncina  mUcheOi  (Simpson, 

1896). 


Family 


Unionidae  „ 
Unkmldae  .... 
Uraonidae  .... 


Uniontdae 


Unionidae 

Unionidae 
Unionidae 
Unk>nidae 
Unwnidae 


Common  name 


Pwpie  bankdimber  (mussel) 
Cumberlandian  combshell  .... 
Oyster  mussel 


SnuMmx  mussel 


Nan^ow  pigtoe  (mussel) 

Atlantk;  pigtoe  (mussel)  

Southern  sarxJshell  (mussel) 
Lined  pockettx>ok  (mussel)  „. 
YeOow  lampniussel  


Unkjnidae Waccamaw  fatmucket  (mussel)  -., 


Unior>fdae 
Uniorudae 

Unionidae 
Unionidae 
Unionidae 

Unk)rHdae 


Unionidae 


Unionidae 

Margaritiiendae 


Unionidae 
Unionidae 
Unionidae 

Unionidae 


Sphaeriidae  ... 
Sphaeriidae  .~ 
Unionidae 

Unionidae 


Unk>nklae 
UnionkJae 

Unionidae 

Unionidae 
Unionidae 
Unionidae 

Uniorudae 

Unionidae 

Uraonidae 

Unionidae 

Unionidae  . 
Uniontdae  . 


Haddleton  lampmussel  _ 

Neosho  mucket  (=Neosho  pearly 

mussel). 
Shiny-rayed  pocketbook  (mussel) 

Barrens  heelsplitter  (mussel) 

Tennessee  heelsplitter  (mussel)  .. 


Green  floater  (mussel) 
ScalesheU  (musseO 

Slabside  peartymussel 
Alabama  pearisheli  ~... 


Gulf  moccasinsheH 

Ochlockonee  moccasinsheH  ... 
Suwanee  moccasinshell  

Round  ebonyshell  (musseO  — 

Sangre  de  Cristo  peaclam 

(Peaclam,  ru)  common  nanrie) 
Terviessee  dubshell  (mussel) 

Pink  pigtoe  (mussel) 


Oval  pigtoe  (mussel)  .... 
WarrkK  pigtoe  (musseO 


Fuzzy  pigtoe  (nrtussel) _.. 

True  pigtoe  (mussel) _..., 

Texas  hornsheH  (mussel) .... 
Texas  heelsplitter  (mussel)  . 


Southern  kidneysheN  (musset) .. 

Ouachita  kidneysheO _. 

Rabbitsfoot  (musseO — • 


Rough  rat)t)itsfoot  (mussel) 

Tapered  pigtoe  (mussed 

False  spike  (mussel) 


Historic  range 


AL.GA.FL 
AL.  KY.  TN,  VA. 
AL.  KY.  TN,  VA. 

AL,  lA.  IL,  IN,  KS, 
KY,  MS,  Ml,  MO, 
OH,  PA.  TN.  VA, 
WLWV,  Can- 
ada. 

AUFL 

GA,  NC,  SC,  VA. 

AL,FL. 

AL,GA. 

CT.  GA.  MA,  UD, 
ME.  NC.  NH, 
NJ.  NY,  PA,  SC, 
VA,  VT,  WV, 
Canada. 

NC. 

AL,FL 

Aa  KS,  MO,  OK. 

AL.FL,GA. 

TN. 

AL,  GA.  IL.  IN,  KY. 

TN.  VA. 
KY.  MD,  NC,  NJ, 

NY,  PA,  SC,  TN. 

VA,  WV. 
AR.  lA.  IL.  IN,  KY. 

MO,  OH.  OK, 

SD. 
AL.  TN.  VA. 

AL 

AL,FUGA 
FUGA 

a 

AL,FL 

NM. 

CA.  OR.      * 

KY.  TN,  VA. 

AL,  KY,  MS,  TN. 

AL,  FL.  GA. 
AL 

AL,FL 

AL 

NM,  TX,  Mexico. 
LA.TX. 

AL,FL 

AR,  KS.  MO.  OK. 

AU  AR,  IL.  IN.  KY, 
MO,  OH,  OK, 
PA.  TN,  WV 

KY,  TN,  VA. 

AL,FL 
TX. 
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Status 


Cate- 
gory 


Trend 


Lead 
Re- 
gion 


Scientific  name 


Family 


Common  name 


Historic  pange 


2 

2 

2 

2 

2 

2  ...:... 

2 

PE  .... 


2 
2 

2 
2 

2 
2 
2* 
2 

2* 

2 

2 

2 

2 

2 

2* 

2* 

2 

2 

2 
2 
2 
2 

2 

2 
2 


2 
2 


D 

0 

S 

U 

u 
u 

D 
D 

U 


U 
U 

U 
U 

U 

u 
u 

S 

u 
u 
u 
u 
u 
u 
u 
u 
s 
u 

u 
u 
u 
u 

u 

u 
u 


R5 


R4 

R4 
R2 
R4 

R5 


R4 
R4 

R2 


R1 
R1 


R5 
R5 


R3 
R2 
R4 
R4 

R5 
R3 
R4 
R4 
R4 
R4 
R3 
R4 
R5 
R3 


R2 
R2 
R4 
R5 

R4 

R1 
R3 


R4 


R4 


Sirrpsonaias  ambigua  (Say,  1825)  ... 


Toxolasma  livkhjs  (Rafinesque, 

1831). 
7oxo/asmapi/'/us  (Conrad,  1838)  .... 

Tmncilla  cognata  {\.LBa,  1860) 

Villosa  choctawensis  A^earn,  1964  . 

ViHosa  fabalis  (Lea.  1831)  

U///o5a  orTman/N  (Walker,  1925)  

Villosa  perpurpurea  {\.  Lea.  1861)  .... 

MILLIPEDES  (Class  Oiplopoda). 
Toltecus  chihuanus 

INSECTS  (Qass'  Insecta). 

ROCKHOPPERS  & 

BRISTLETAILS  (Insects,  Order 

Archeognatha). 
Machiloides  (=MachHoides)  perkinsi . 
Neomachiloides  (=Machiloides) 

heteropus. 

SPRINGTAILS  (Insects.  Order 

Collembola). 

Pseudosinella  certa 

Pseudoslnella  testa 

MAYFLIES  (Insects,  Order 

Ephemeroptera). 

Acanthometropus  pecatonica  

Ameletus  falsus 

Brachycercus  ftavus .•... 

Dolania  americana 

Ephemera  triplex „ 

Ephemerella  argo „. 

Heterocleon  bemeri 

Homoeoneuria  cahabensis 

HorTx>eoneuna  dolarti 

Paraleptophlebia  calcarica 

Seratella  frisoni 

Seratella  spiculosa 

Siphlonisca  aerodromia 

Spinadis  wallacei 

DRAGONFLIES  &  DAMSELFLIES 

(Insects,  Order  Odonata). 

Argia  sp 

Argia  sp 

Cordulegaster  sayi 

Enallagma  laterale _ 

Gomphus  consanguis  (subgen. 
Gomphurus). 

Gomphus  lynnae 

Gornphus  notatus  (subgen.  Stylurus) 


Gomphus  parvidens  carolirujs 
(subgeri.  Hytogomphus). 

Gomphus  sandnus  (subgen. 
Gomphurus). 


Unionidae 

Unionidae 

Unionidae 

Unionidae 

Unionidae 

Unionidae 

Unionidae 

Unionidae 

Atopettiolidae 


Machilidae 

Machilidae , 

Entomobryidae  .. 
Entomobryidae  .. 

Siphlonuridae  .... 
Siphlonuridae  .... 

Caenidae 

Behnlnglidae  

Ephemeridae 

Ephemerellidae  . 

Baetidae 

Oligoneurldae  .... 
Ollgoneuridae  .... 
Leptophlebildae  . 
Ephemerellidae  . 
Ephemerellidae  . 
Siphlonuridae  .... 
Heptageniidae  ... 

Coenagrionldae  . 
Coenagrionidae  . 
Cordulegastridae 
Coenagrionidae  . 

Gomphidae 

Gomphidae 

Gomphidae 


Salamander  nujssel  

Purple  lilliput  (mussel) 

Savannah  lilliput  (mussel) 

Mexican  fawnsfoot  (mussel)  

Choctaw  bean  (=Choctaw  pearly 

mussel). 
Rayed  bean  (mussel) 


Kentucky  creekshell  (=Ortman's 

pearly  mussel). 
Purple  bean  (=Fine-rayed  purple 

pearly  mussel). 

(Millipede,  no  conrvTKHi  name)  .... 


AR,  lA.  IL,  IN.  KY, 
Ml,  MO,  NY, 
OH.  TN,  PA,  Wl, 
WV,  Canada. 

IL,  IN,  KY,  Ml,  MO, 
OH,  TN. 

GA,  NC,  SC. 

TX,  Mexico. 

AL,  FL. 

AL.  IL,  IN,  KY,  Ml. 
NY.  OH,  TN,  PA. 
VA.  WV,  Can- 
ada. 

KY. 

TN.  VA. 


NM,  Mexico. 


Gomphidae 
Gomphidae 


Perkin's  club-palp  bristletail  

Hawaiian  long-palp  txistletall  .... 

GarKJy  Creek  cave  springtail  .... 
Shelled  cave  springtail 

Pecatonna  River  mayfly  

False  ameletus  mayfly 

Yellow  brachycercus  mayfly  

American  sandburrowing  mayfly 

West  Virginia  burrowing  mayfly 

Argo  ephemerellan  mayfly 

Bemer's  two-winged  nwyfly 

Cahatja  sandfiltering  mayfly  

Blackwater  sandfiltering  mayfly 

(Mayfly,  no  common  ruime) 

Prison's  seratellan  nrtayfly 

Spiculose  seratellan  mayfly 

Tomah  mayfly  

Wallace's  deepwater  mayfly 

Balmorhea  damselfly  

SatMno  Canyon  damselfly 

Say's  spiketail  (dragonfly) 

Lateral  bluet  (damselfly)  

Cherokee  clubtail  (dragonfly)  .... 

Lynn's  clubtail  (dragonfly) 

Elusive  dubtail  (dragonfly) 


SandhiHs  clubtail  (dragonfly) ... 
Tennessee  clubtail  (dragonfly) 


ML 
HI. 


WV. 
WV. 


Wl,  IL*. 

A2. 

LA. 

AL,  FL,  GA.  LA. 

SC,  NC,  Wl. 
WV. 

GA,  IL,  IN,  SC. 
GA. 

AL,  MS. 
FL,  GA.  SC. 
AR 

AL.  IL,  MO. 
TN,  NC. 

ME.  NY,  Canada* 
GA,  IN.  MS.  Wl. 


TX. 

AZ. 

FL.  GA. 

IN.  MA.  ME,  NG, 

NJ.  NY.  PA. 
AL,  GA,  NC,  SC, 

TN,  VA. 
WA. 
MD,  Wl,  Canada. 

lA*.  IL*.  IN*. 

KY*.  Ml*.  MN*. 

NY*.  OH*.  PA*, 

TN*.  WV*.  AL?*. 

GA7*. 
NC,  SC. 

TN. 
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Status 


Cate- 
gory 


2.. 
2.. 

2* 

2.. 

3B 

2* 

2* 

1  ... 
2... 
2... 
2... 


1  . 

2  . 
1  . 
1  . 

1  . 

2  . 

2. 
2. 

2* 

2. 


2... 
2  ... 
PE 
2  ... 
2  ... 


2 
2 
2 
2 
2 
2 
2 
2 
2 


i 

2. 
2. 
2* 
2. 
2. 
2. 
2. 
2. 
2  . 
2. 
2. 
2. 
2. 


Trend 


U 
U 

U 

U 

N. 

U 

U 

D. 
U. 
D. 
U. 

D. 
U. 
D. 
D. 
D. 
U. 

U. 
U. 

U. 
U. 


U 


Lead 
Re- 
gion 


R4 

R4 
R5 

R3 
R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 
R1 
R4 

R3 
R3 

R4 
R4  . 


R4 

R4 
R4 
R3 
R2 
R4 

R5 


R4 
R4 
R1 
R4 
R6 
R1 
R1 
R2 
R1 


R4 


R1 
R1 
R1 
R3 
R1 
R4 
R4 
R1 
R1 
R1 
R1 
R4 
R2 
R2 


Scientific  name 


Gomphus  septima  (subgen. 
Gomphurus). 

Gomphus  westfalli 

Macromia  margarita 

Macromia  wabashensis 

Megalagnon  adytum „ 

Megalagnon  amaurodytum  fallax 
Megalagnon  amaurodytum  peles 
Megalagrion  amaurodytum 
waianaeanum. 

Megalagrion  leptodemus 

Megalagrion  molokaiense 

Megalagrion  nesiotes 

Megalagrion  nigrohamatum 

Megalagrion  nigrolineatum 

Megalagrion  oahuenses 

Megalagrion  oceanicum  ...... ... 

Megalagrion  pacificum 

Megalagrion  xanthomelas 

Neurocordulia  Clara 

Ophiogomphus  sp 

Ophiogomphus  anomalus 

Ophiogomphus  edmundo 

Ophiogomphus  howei 


Ophiogomphus  incurvatus 
alleghaniensis. 

Ophiogomphus  westfalli , 

Progomphus  txllei „ 

Somatochlora  hinearm , 

Somatochlora  margarita 

Stylurus  (=Gomphus)  townesi 

WiHiamsonia  lintneri 

STONEFLIES  (Insects.  Order 

Ptecoptera). 

Alloperia  natchez 

Beloneuria  jamesae 

Capnia  lacustra 

Haploperia  chukcho 

Lednia  tumana „ 

Megaleuctra  sierra 

Soliperia  fenderi 

Taeniopteryx  starki 

Zapada  (=Nemoura)  wahkeena 

COCKROACHES  (Insects,  Order 
Blattodea). 
Aspiduchus  cavemicola 

GRASSHOPPERS  &  ALLIES  (In- 
sects, Order  Orthoptera). 

Acrolophitus  puk^hellus 

Ammopelmatus  kelsoer^is 

Ammopelmatus  muwu 

Appalachia  arcana „„ 

Bama  nihoa 

Bekxephalus  rrvcanopy 

Bekxxphalus  sleighti 

Caconemotiius  howarthi 

Caconemot>ius  schauinslandi 

Caconemobius  varius 

Chloealtis  aspasma 

Cyctoptilum  irregularis 

DaitvnibaerKtes  arizonertsis 

Eumorsea  pinaleno 


Family 


Gomphidae 


Gomphidae .. 
Macromiidae 


Macromiidae 

Coenagrionidae 
Coenagrionidae 
Coenagrionidae 
Coenagrionklae 

CoenagrionkJae 
Coenagrionidae 
Coenagrionidae 
Coenagrionidae 

Coenagrionidae 
Coenagrionidae 
Coenagrionidae 
Coenagrionidae  . 
Coenagrionidae  , 
Corduliidae 


Gomphidae 
Gomphidae 

Gomphidae 
Gomphklae 


Gomphidae . 

Gomphiidae 
Gomphidae  . 
Corduliidae  . 
Corduliidae  . 
Gomphidae . 

Corc&iliklae  . 


Chkwoperiidae  .... 

Perlidae 

Capniidae 

ChtoroperlkJae  .... 

Nemouridae 

Leuctridae  

Pettoperlidae  

TaeniopterygkJae 
Nemouridae 


Blaberidae 


AcridkJae 

StenopelmatkJae  .. 
StenopelmatkJae  .. 

Acrididae  

Tettigoniklae 

Tettigoniidae 

TettigorMdae 

GryHkJae 

Gryllidae - 

Gryllklae 

Acrididae 

Gryllidae 

Rhaphkjophoridae 
EumastackJae  


Common  name 


Septima's  clubtail  (dragonfly) 


Westfall's  clubtail  (dragonfly) , 

Margarita  River  skimmer  (dragonfly) 

WatMSh  betted  skimmer  (dragonfly) 

Adytum  megalagrion  damselfly 

Fallax  megalagrion  damselfly _.... 

Pete  megalagrion  damselfly 

Waianae  megalagrion  damselfly 


Leptodemas  megalagrion  damselfly  . 

Mokjkai  megalagrion  damselfly  

Nesiotes  megalagrion  damselfly 

Nigrohamatum  megalagrion 
damselfly. 

Blackline  megalagrion  damselfly  

Oahu  megalagrion  damselfly 

Oceanic  megalagrion  damselfly 

Pacific  megalagrion  damselfly  

OrangetJiack  megalagrion  damselfly 

Apalachicola  twilight  skimmer  (drag- 
onfly). 

St.  Croix  snaketail  (dragonfly)  

Extra-striped  snaketail  (dragonfly)  .... 


Edmund's  snaketail  (dragonfly) 
Mklget  snaketail  (dragonfly) 


Alleghany  snaketail  (dragonfly) 


Ozaxk  snaketail  (dragonfly) 

Variegated  clutJtail  (dragonfly) 

nine's  (=Oh«o)  emerakj  dragonfly 

Big  Thicket  erneraW  dragonfly 

Bronze  clubtail  (dragonfly) 


Banded  t)og  skimmer  (dragonfly) 


Natchez  stonefly  „ 

Cheaha  betoneurian  stonefly 

Lake  Tahoe  benthk;  stonefly 

Chukcho  stonefly  „.. 

Meltwater  lednian  stonefly 

Shirttail  Creek  stonefly 

Fender's  solipertan  stonefly 

Leon  River  winter  stonefly  

Wahkeena  Falls  flightless  stonefly 


Tuna  Cave  roach 


klaho  pointheaded  grasshopper 

Kelso  Jerusalem  cricket 

Point  Conception  Jeatsalem  cricket  . 

Mk;higan  bog  grasshopper  „ 

Nihoa  banza  conehead  katydid 

Big  Pine  Key  conehead  katydkl 

Keys  shortwinged  conehead  katydkl 

Howarth's  cave  cricket „ 

Schauinsland's  bush  cricket 

Kaumana  Cave  cricket 

Siskiyou  chk)ealtis  grasshopper  

Keys  scaly  cricket „„ 

Arizor^  giant  sand  treader  cricket  .... 
Pinaleno  nrxMikey  grasshopper 


Historic  range 
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Trend 
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R2 

R2 

R3 

R1 
R1 
R1 
R1 
R1 
R1 
R3 
R1 
R1 
R1 
R2 
R1 
R4 
R1 
R1 
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R1 


R4 
R1 
R1 
R1 
R3 
R5 
R2 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 


R3 
R1 
R1 
R5 


Sdemific  name 


Eximachs  phenax 

Eximacris  supertxjm 

(sSpharagemon  s.). 
GrytkJtalpa  major _ — . 

kSostatus  kathleenae 

Idiostatus  middlekau6 « 

Leptogrylhjs  deceptor 

Macfobaenetes  kelsoensis  .. 

Macrobaenetes  valgum 

Neduba  longipennis 

Oecanthus  larios  

Pristoceuthophthjs  sp 

Psychomastix  deserticola  .... 
Stenopelmatus  cahuilaensis 

Stenopelmatus  navajo 

Tetrix  sierrana 

Tettgidea  empedonepia 

Ttiaumatogryllus  cavicola  .... 
Thaumatogryllus  variegatus  . 

Thmerotropis  huroniana 

Trimerotropis  infantilis 

Utabaenetes  tanneri 


Family 


ZOROAPTERANS  (Insects,  Oder 
Zoroaptera). 
Zorotypus  swezeyi _ 


TRUE  BUGS  (Insects.  Order 

Hemiptera). 

Acalyptera  SLisanae  

Ambrysus  funebris 

Belostoma  saratogae 

Ca^aticovelia  aaa 

Chlorochroa  belfragi 

Chkxocbroa  dismalia — 

Chlorochroa  nta 


Coleotjchus  blackburniae 

Empicoris  pulchnjs 

Ithamar  annectans 

Ilhamar  hawaiiense 

Kalania  sp 

Kalana  hawaiiensis 

Metrarga  obscura 

Neseis  altematus 

Neseis  haleakalae 

Nesidiolestes  ana 

Nesidtofestes  insularis  .... 

Nesidiolestes  roberti 

Nesidiolestes  selium 

Nesocryptias  viHosa 

Nysius  frigatensis 

Nysius  fuHawayi  

Nysius  neckerensis 

Nysius  nihoae  

Nysius  suffusus 

Oceanides  bryani 

Oceankies  perkinsi' 

Oceankies  rugosKeps  .... 

Oechalia  grisea 

Oechalia  patruelis 

Oravelia  pege 

Pekxoris  Shoshone 

SaKella  smithi 


CICADAS  AND  ALLIES  (Insects. 

Order  Homoptera). 
Altexia  rubranura  {=Flexamia  r.)  ..... 

CiavkMCCus  erinaceus 

Ctovicoccus  tribuhJS 

Limolettix  sp 


Acrididae  

Acrididae  

GryHidae  . 

Tetfigonjidae 

Tettigonlidae 

Gryltidae 

Rhaphidophondae 
Rtiaphtdophoridae 

Tettigonlidae 

GryHidae  

Rt^aphtdophoridae 

Eumastacidae  

Stenopelmatidae  . 
Stenopelmatidae  . 

Tetrigidae  

Tetrigidae  _ 

GryHidae  » 

GryHidae  

Acrididae  

Aaididae  - 

Rhaphidophoridae 


Zorotypidae 


Tingidae  „. 

Naucoridae  

Belostomatidae 
Mesoveliidae  ... 
Pentatomidae  .. 
Pentatomidae  .. 
Pentatomidae  .. 


Scutellaridae  .. 

Reduviidae  

Rhopalidae  

Rhopalidae 

Miridae  

Miridae 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Reduviidae  .... 
Reduviidae  .... 
Reduviidae  .... 
Reduviidae  .... 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Lygaeidae 

Pentatomidae 
Pentatomidae 
Macroveliidae 
Naucoridae  .... 
Reduviidae  .... 


CicadeHidae 

Pseudococcidae 
Pseudococcidae 
CicadeHidae 


Corrmonname 


Big  Cedar  grasshopper 
Supert)  grasshopper  .... 


Prairie  rTX>le  cricket 


Pinnacles  shield-back  kalydid 

Middlekaufs  shieldback  katydid  

Oahu  deceptor  Ijush  cricket 

Kelso  giant  sand  treader  cricket 

Coachella  giant  sand  treader  cricket 

Santa  Monica  shiekjback  katydid  

Laricis  tree  cricket 

Samwell  Cave  cfk*et  

Desert  monkey  grasshopper _.. 

Coachella  Vattey  Jerusalem  aicket .. 

Navajo  Jerusalem  crk*et „.. 

Sierra  pygmy  grasshopper _.. 

Torreya  pygmy  grasshopper „ 

Volcanoes  cave  cricket _ 

Kauai  thintooted  bush  cricket  

Lake  Huron  locust 

Zayante  t>and-winged  grasshopper  . 
Tanner's  black  camel  cricket  „ 


Swezey's  zoroapteran 


(Lace  tMjg.  no  common  name)  

(True  bug,  no  comnron  name) 

Saratoga  Springs  belostoman  txig  ... 

Aaa  water  treader  txjg  

Belfragi's  chtorochroan  bug _ 

Dismal  Swamp  chloroctvoan  bug 

Santa  Rita  Mountains  chtorochroan 
bug. 

Koa  shield  bug 

Putehnjs  thread  txjg 

Ahnectans  rhopalid  bug , 

Hawaiian  rhopalid  bug _ 

Oahu  kalanian  leaf  Ixjg 

Lanai  kalanian  leaf  txjg 

Mauna  Loa  metrargan  seed  bug 

Kauai  band-legged  seed  bug 

Mt  Haleakala  seed  bug .._ 

Ana  wingless  thread  bug 

Mt.  Tantalus  wingless  thread  txjg  .... 

Robert's  wingless  thread  txig  

Selium  wingless  thread  txjg 

ViKosan  flightless  seed  bug  

French  Frigate  Shoal  seed  txig 

Fullaway's  seed  bug  

Necker  goosefoot  seed  bug 

Nihoa  nysius  seed  bug 

Necker  burx^hgrass  seed  bug 

Bryan's  oceanides  seed  bug  

Perkins'  oceankies  seed  bug 

Rough-headed  oceankJes  se^d  txig 

Gray  oechalia  stink  Ixjg _.. 

Patruelis  oechalia  stmk  bug 

Dry  Creek  cliff  stnder  bug  ...* 

Amargosa  naucorid  (Ixjg) 

Smith's  siacellan  rechivikl  (txjg)  „ 


Historic  range 


Redveined  prairie  leafhopper 

Oahu  abutiton  davicoccus  mealytxjg 
Oahu  ka'oke'o  davKoccus  mealybug 
Barrens  sedge  leafhopper  „ 
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R1 
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R1 
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R1 
R1 
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R1 
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Ri 
R1 
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Scientific  name 


Nesorestias  aiKxola 


Nesosydne  acuta 

Nesosydne  tyidwelli 

Nesosydne  cyrtandrae  .... 
Nesosydne  cyrtandhcola . 

Nesosydne  kuschei 

Nesosydne  leahi 


Nesosydne  longipes . 
Nesosydne  sulcata ... 
Oliarus  consinvlis 


Oliarus  discrepans 

Olianjs  lanaiensis „ 

Olianis  lihue „ 

Olianjs  myoporicola 

Olianis  priola 

Paurotriozana  adaptata 

Phylkxxxxus  antricolens .*... 

Phyllococcus  oahuensis 

LACEWINGS  &  ALLIES  (Insects. 

Order  Neuroptera). 

Distoleon  (=Eidoleon)  perjems 

Micromus  (=Nesothauma) 

haleakalae. 
MicrofTHjs  (=Pseudopsectra) 

cookeonjm. 
Mk^omus  (=Pseudopsectra) 

lobipennis. 
MKromus  (=Pseudopsectra)  swezeyi 

Nothochrysa  caliiornica 

Oliarces  clara 

Pseudopsectra  usingeri 


BEETLES  (Insects,  Order  Coleop- 

tera). 

Acneus  been 

Acneus  txjmelii 

Aegialia  concinna 

Aegialia  crescenta 


Aegialia  hardyi 

Aegialia  magnfica 

Agabus  mmppi 

Agonum  belleri 

Alabameuixia  starki ... 
Anchotefflus  gracilis  ... 

Anomala  exigua 

Anomala  eximia  

Anomala  tibialis 

AnthKus  antiochensis 
AnthKus  Sacramento  . 
Aphodius  sp 


Aphodius  sp. 
Aphodius  sp. 


Aphodius  fordi 

Aphodius  troglodytes 


Apterocyclus  honoluluensis 

Arianops  sandersoni 

Ataenius  superfKialis 

Ataerwjs  woodruffi 

Atelothrus  transiens ~.... 

Atractelmis  wawona „., 

Bathsodes  venyivi 

Blackbumia  insignis ........ 

Chaetarthria  leecN 


Family 


Delphackiae  

Delphacidae  

Delphacidae  

Delphacidae  

Delphacidae  

Delphacidae  

Delphacidae  

DelphackJae  

Delphacidae  

CixikJae  

Cixikiae  

CixikJae  

CixikJae  

Cixiklae  

Cixiidae  

Psyllidae 

Pseudococcidae 
Pseudococcidae 


Myrmeleontidae 

HemerotMklae  ........ 

HemerotNklae 

Hemerotwidae 

Hemerobiidae 

Chrysopiaae  

Ithonidae  

HemerobikJae 

EubrikJae 

Eubfiidae  

Scaratjaeklae 

Scarat)aek)ae 

ScarabaekJae 

Scarat)aekjae 

DytisckJae 

Caratiidae 

EulxikJae 

Carabidae 

Scarat>aekJae  

Scarabaeidae  

Scaratiaeidae 

Anthicidae  

Anthicidae  

Scaratiaeidae 

Scaratxaeidae 

ScarabaekJae 

Scaratsaeidae  

Scarak)aeklae  

Lucanklae 

PselaphkJae  

Scarabaeklae 

Scarabaeidae 

Caratiidae 

Elmklae  

PselaphkJae  

CaralMdae 

HydrophilkJae  


Common  name 


Mt.  Tantalus  short-wing  fem 

planthopper. 
lao  Valley  nesosydne  planthopper  ... 
Bridewell's  nesosydne  planttiopper  .. 

Nahiku  nesosydne  planthopper  

Glenwood  nesosydne  planthopper  ... 

Kusche's  nesosydne  planthopper 

Diamond  Head  nesosydne 

planthopper. 
Long-footed  nesosydne  planttiopper 

Keanae  nesosydne  planthopper 

Kauai  parti-colored  oliarus 

planthopper. 

Oliarus  wild  cotton  planttiopper 

Lanai  oliarus  planthopper  ..; 

Lihue  oliarus  planthopper  

Barter's  Point  oliarus  planthopper  ... 

Priolan  oliarus  planthopper 

Oahu  holio  gall  psyllid 

Oahu  iliahi  gall  n>ealytxjg  

Opuhe  gall  mealytxjg „ 

Molokai  antlion „ 

Haleakala  tncromus  Ixown  lacewing 

Cookes'  brown  lacewing 

Lot)e-wing  txown  lacewing  

Swezey's  brown  lacewing 

San  Francisco  lacewing 

Cheese-weed  moth  lacewing 

Usinger's  txown  lacewing 

Beer's  false  water  penny  (beetle) 

Bumell's  false  water  penny  (beetle)  . 

Ciervo  aegialian  scarab  (beetle) 

Crescent  Dune  aegialian  scarab 
(beetle). 

Hardy's  aegialian  scarab  (beetle) 

Large  aegialian  scarab  (beetle)  

Death  Valley  agatxis  diving  beetle  ... 

Beller's  grourxJ  beetle 

Stark's  false  water  penny  (beetle)  .... 

Gracile  anchotefflus  ground  beetle  ... 

Exiguous  anomalan  scarab  (beetle)  . 

Archtxjid  anomalan  scarab  (beetle) .. 

Tibial  scarab  (beetle)  

Antioch  Dunes  anthicid  (beetle) 

Sacramento  anthickJ  (twetle) 

Crescent  Dune  aphodius  scarab 
(beetle). 

Big  Dune  aphodius  scarab  (beetle)  .. 

Sand  Mountain  aphodius  scarab 
(beetle). 

Ford's  aphodius  scarab  (beetle) 

Aphodius  tortoise  commensal  scarab 
(beetle). 

Kauai  flightless  stag  beetle _ 

Magazine  Mountain  mokJ  t)eetle 

Big  Pine  Key  ataenius  dung  tieetle  .. 

WoodrufTs  ataenius  dung  beetle 

Transient  atelothrus  ground  beetle  ... 

Wawona  riffle  beeVie 

Helotes  mold  beetle 

Oahu  btacktxjrnia  ground  t)eetle  

Leech's  chaetarthrian  water  scav- 
enger beetle. 


Historic  range 
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Chaetarthria  utahensis 

Cicindela  arenicola , 

Cicindeta  cazieri 

Cicindeia  chlorocephala  smythi 

Cicindela  higNandensis 

Cicindela  hirticotlis  abnjpta 

Cicindela  latesignata  obHviosa . 

Cicindela  Hrrt>ata  albissima 

Ocindela  marginipennis 


Cicindela  nevadica  lincolniana 

Cicindela  nevadica  olmosa 

Cicindela  nigmcoerula  subtropica .. 
Cicindela  obsoleta  neojuvenalis  .... 

Cicindela  oregona  maricopa 

Cicindela  politula  baibarannae 

Cicindela  politula  petrophila 

dc'ndela  tranquebarica  viridissima 

Ciclndella  hirticolHs  gravida 

Cicindella  tranquebarica  ssp 

Coelus  globosus  

Coelus  gracilis 

Coelus  paciitcus 

Coenonycha  Clementina  

Copris  gopheri 

Cyclocephala  miamiensis  

Cylioepus  parkeri 

Cymbiodyta  arizonica 

Deirxxossonvs  nesiotes 

Deronectes  neomexicana 

Deroprislus  deroderus  

Desmopachria  cenctiramis 

Dicranopselaphus  variegatus 

Disenochus  micantipennis 

Dryobius  sexnotatus  


Dubtraphia  sp. 


Dubiraphta  brunnescens 

Dubiraph^  giulianii 

Dubiraphia  pan/a 

Dubiraphia  robusta 

Eanus  hatchi 

Eopenthes  ambiguus 

Eopenthes  arduus 

Eopenthes  auratus 

EopenttKS  celatus  

Eopenthes  cognatus „. 

Eopenthes  debilis 

Eopenthes  deceptor 

Eopenthes  funet<ns 

Eopenthes  germanus 

Eopenttws  kauaiensis 

Eopenthes  muticus 

Eopenthes  pallipes  

Eopenthes  plebeius  

Eopenthes  politus  

Eopenthes  tarsaUs  

Eopenthes  tinctus 

Eopenthes  unicolor 

Gladcavicola  tjathysdodes . 
Glaresis  arenata „ 


Hydrophtlidae  . 

Cicindeikjae ... 
Cicindelidae  ... 
Ctcindetidae  ... 
Ctcinddidae  ... 
Cicindetidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 

Cicindelidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 
CicirxJelidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 
Cicindelidae  ... 
Tenebrionidae 
Tenetjriontdae 
Tenet)rionidae 
Scaratiaeidae 

Scarabaeidae 

Scarat>aeidae 

Elmidae  

Hydropi'iilidae 
Curcuiionidae 

Dytisctdae 

Carabidae 

Dytiscidae 

Eubriidae  ....... 

Carabidae 

Cerambycidae 


Elmidae  

Elmidae  

Elmidae  

Elmidae  

Elmidae  

Elateridae  

Elateridae  

Elateridae 

Elateridae 

Elateridae 

Elateridae 

Elateridae  

Elateridae 

Elateridae  

Elateridae  

Elateridae  

Elateridae 

Elateridae 

Elateridae  

Elateridae  

Elateridae  „... 

Elateridae  

Elateridae  

Leiodidae 

Scarabaeidae 


Utah  cbaetarthrian  water  scavenger 
beetle. 

Idaho  dunes  tiger  beetle  ...„ 

Cazier's  tiger  tieetie 

Smyth's  tiger  beetle 

Scrub  tiger  beetle 

Saaamento  Valley  tiger  beetle 

Oblivious  tiger  beetle  , 

Coral  Pink  Dunes  tiger  t>eetle 

Cobt)testone  tiger  t>eetle 

Salt  Creek  tiger  tjeetle „ 

Los  Olnx)s  tiger  beetle „ 

Subtropical  blue-black  tiger  beetle  .. 

Neojuvenile  tiger  beetle  

Maricopa  tiger  beetle _ 

Bart)ara  Ann's  tiger  tjeetle 

Guadalupe  Mountains  tiger  beetle  ... 

Greenest  tiger  beetle  

Sandy  beach  tiger  beetle 

San  Joaquin  tiger  t)eetle 

Globose  dune  beetle 

San  Joaquin  dune  beetle 

Channel  Islands  dune  beetle 

San  Clemente  Island  coenonycha 
tieette. 

Copris  tortoise  commensal  scarab 
(beetle). 

Miami  roundhead  scarab  (beetle)  .... 

Parker's  riffle  t>eetle 

Chiricahua  water  scavenger  beetle  . 

Oahu  nesiotes  weevH 

Bonita  diving  beetle  

Haleakala  deropristus  ground  beetle 

Fig  seed  diving  beetle 

Variegated  false  water  penny  (bee- 
tle). 

Kauai  disenochus  grourxj  t>eetle  

Sixbanded  longhorn  beetle 


Dubiraphian  riffle  tseetle 

(undescribed). 
Brownish  dut)iraphian  riffle  beetle  ... 
Giuliani's  dubiraphian  riffle  beeVie  .... 

Little  riffle  beetle  

Robust  dubiraphian  riffle  beetle 

Hatch's  click  tteette 

Ambiguous  eopenthes  click  tjeetle  .. 

Arduous  eopenthes  dKk  beette 

GokJen  eopenthes  click  Ijeetle  

Hidden  eopenthes  click  beetle 

Cognatus  eopenthes  dick  tieette 

Weak  eopenthes  click  beetle 

Deceptive  eopenthes  click  b>eette  .... 

Death  eopenthes  clKk  t)eette  

Germanus  eopenthes  dick  beetle  ... 

Kauai  eopenthes  click  beette 

MutKus  eopentties  dick  beetle 

Pallipes  eopenthes  clKk  beetle  

Conimon  eopenthes  cUck  t)eetie  

Politus  eopenthes  dick  beette  

Tarsalis  eopenthes  dick  beetie  

Tinged  eopenthes  click  beetle  

Unicolored  eopentties  dick  tieetle  ... 

Blind  cave  leiodid  (tieetle)  

Kelso  Dune  glaresis  scarab  (beetie) 


UT. 

ID. 

TX. 

TX. 

FL 

CA. 

CA. 

UT. 

AL.  IN,  MS.  NH. 

NJ.  OH.  VT. 

NY*.  PA*.  WV*. 
NE. 

TX.  NM.  Mexico?. 
TX. 
TX. 
AZ. 
TX. 
TX. 
CA. 

CA.  Mexico. 
CA. 

CA,  Mexico. 
CA. 
CA. 
CA. 

FL. 

FL. 

AZ. 

AZ. 

HI. 

NM.  TX.       . 

HI 

FL. 

IL 

HI 

KY.  LA,  MD.  MS. 
OH,  PA,  AL*, 
AR*.  IN*.  KS*, 
Ml*,  MO*.  TN*. 
VA*,  WV*. 

ME. 

CA. 

CA. 

OK.  LA. 

Wl. 

WA,  Canada? 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

ID. 

CA. 
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Status 


Cate- 
gory 


2 
2 

2 

2* 

2 

1 

2 

2 

2* 

2 

2 

2 

2 

2* 

2 

2 

2 

2 

2 

2* 

? 
2 
2 

2  . 
2  , 
2  . 
2  . 
2  . 
2  . 
2  . 
2  . 
2  . 
2* 


2 
2*  . 
2  .- 
2*  . 

2  .i. 
2  .. 
2  .. 
2* 


2' 
2 
2 
2 
2 
2 
2 
2 

2 

2 

2 

2  ..,..., 
2  ..i... 
2*  ].... 

2  

2 

2*  

2 

2 


U 

U 

U 
U 
U 
U 
U 
U 
U 
U 
S 

U 

u 
u 
u 
u 
u 
u 
u 
u 

u 
u 
s 
u 
u 
u 
u 
u 
u 
u 
u 
u 
u 


u 
u 
u 
u 
u 
u 

D 
0 

u 

D 
D 

s 
u 
u 
u 
u 

u 
u 
u 
u 
u 
u 
u 
u 
u 
u 

D 


Lead 
Re- 
gion 


R4 

R4 

R2 
R2 
R1 
R2 
R2 
R1 
R5 
R2 
R6 

R1 
R5 
R6 
R4 
R1 
R1 
R1 
R6 
R4 

R6 
R1  , 
R6  . 
R1  . 
R3  . 
R1  . 
R1  . 
R1  . 
R1  . 
R2  . 
R2  . 
R6  . 
R5  . 


R1 
R1 
R2 
R1 
R1 
R1 
R1 
R1 

R1 
R1 
R1 
R6 
R4 
R1 
R1 
R4 

R1 
R1 
R1 
R1  . 
R1  . 
R1  , 
R1  . 
R1  . 
R3  . 
R1  . 
R4  . 


Scientific  name 


Gronocarus  multispmosus  . 

Gymnocthebtus  maureenae 

Haideoporus  texanus 

Haliplus  nrtens 

Heleramphus  filicum 

Heterelmis  comalensis 

Heterelmis  stephani 

Hokobius  pikoensis , 

Horologion  speokoites 

Huleechius  marroni  carolus 
Hydraena  maureenae 

Hydrochara  rickseckeri 

Hydrochus  sp 

Hydroporus  elusivus 

Hydroporus  fdkertsi 

Hydroporus  ttirsutus 

Hydroporus  leechi 

Hydroporus  simplex 

Hydroporus  spangleri 

Hydroporus  sulphurius 

Hydroporus  utahensis 

Hygrotus  curvipes 

Hygrotus  diversipes  

Hygrotus  fontinalis  „. 

Hygrotus  sylvanus 

Itodacnus  novicomis 

Itodacnus  paradoxus 

Uchnanthe  altiopitosa 

Lichnanthe  ursina 

Limnebius  aridus 

Umnebius  texanus 

LimnetMus  utahensis 

Lordithon  niger , 


Lytta  twppingi 

Lytta  inseparata  

Lytta  mirifica ., 

Lytta  moesta  

Lytta  molesta  

Lytta  morrisorn  

Metromenus  t)ardus 

Metromenus  cuneipermis  ... 

Metromenus  oceanicus , 

Microcylleopus  fomicoideus 

Mcrocylleopus  similis  

Microcylloepus  brownl 

Micronaspis  fhndana „.. 

Mikxieres  nelsoni 

MikxJeres  ruHern 

Mycotrupes  pedesler 

Nebfia  darlingtoni 

Netxta  getjlen  siskiyouensis 

Nebria  sahlt>ergH  triad 

Necydalis  rudei , 

Nesotocus  giffordi 

Nesotocvs  kauaiensis 

Nesotocus  munroi 

Ochtt^ebius  crassalus 

Ochthebius  putnamemis 

Ochtt)ebius  retKulatus  

Onthoptiagus  polyphemt 


Family 


Scarabaekiae 

Hydraenidae  . 

DytisckJae 

Hahplidae  

Curcuiionidae 

Elmidae  

Elmidae  

Anobiidae  . 

Carabidae 

Elmidae  

Hydraenidae  . 

Hydrophilidae 
HydrophilkJae 

DytisckJae 

Dytiscidae  ..... 

Dytiscidae 

Dytiscidae ...... 

DytisckJae  ^... 

Dytiscidae ., 

Dytiscidae  „.... 

DytisckJae 

Dytiscidae 

Dytiscidae  ...... 

Dytisddae  . 

Dytisddae  „.... 
Elateridae  ....„ 

Elateridae  

Scarateeidae 
Scarabaekfae 
Hydraenktee  .. 
HydraenkJae  .. 
Hydraenidae  .. 
Staphylinidae  . 


Mek>kJae  .. 
MekMae  .. 
Mek)kjae  .. 
Mek>kjae  .. 
Meloklae  .. 
MekNdae  .. 
Carabidae 
Carabidae 


Carabidae 

ElmkJae  

EknkJae 

Elmidae 

Lampyridae  ... 
Curculionklae 
Curculionklae 
Scarat>aeKlae 


Carabidae 

Caratjtdae 

Carabidae 

Cerambyddae 
Curculkxiidae  . 
CurcutkKiidae  . 
Curcuikxiidae  . 
Hydraer)kJae  ... 
HydraenkJae  ... 
HydraenkJae  ... 
Scarabaekiae  . 


Common  r»me 


Spiny  Fkjrida  sandhill  scarab  (bee- 
tle). 

Maureen's  gymnocthebius  minute 
moss  beetle. 

Texas  cave  diving  beetle 

Disjunct  crawling  water  beetie 

Oahu  heteramphus  fern  weevil 

Comal  Springs  riffle  beetle  ...„ 

Stephan's  riffle  beetle  

Piko  anobikJ  beetie  

Arbuckle  Cave  ground  beetle  

Marron's  San  Cartos  riffle  tseette 

Maureen's  f»ydraenan  minute  moss 
beetle. 

Rk*secker's  water  scavenger  beetle 

Seth  Forest  water  scavenger  tieetie  . 

Elusive  hydroporus  diving  beetle 

Folkerts'  hydroporus  diving  beetle  .... 

Wooly  hydroporus  diving  tieetle  

Leech's  skyline  diving  beetle 

Simple  hydroporus  diving  beetle  

Spangler's  hydroporus  diving  beetle 

Sulphur  Springs  hydroporus  diving 
beetle. 

Utah  hydroporus  diving  beetle 

Curved-foot  hygrotus  diving  beetle  ... 

Nanow-foot  hygrotus  diving  tseetle  ... 

Travertine  band-thigh  diving  beette  .. 

Sylvan  hygrotus  diving  beetle 

Necker  itodacnus  cick  beetle 

Strange  Itodacnus  clk;k  beette 

White  sand  bear  scarab  (beette)  

Bumblebee  scarab  (tieetie) 

Animas  minute  moss  beetle  

Texas  minute  moss  Iseetle ^ 

Utah  minute  moss  beetie 

Black  kxdithon  rove  beetle 


Hopping's  blister  beetle  

Mojave  Desert  blister  beette 

Anthony  blister  beetle  

Moestan  blister  beette „ 

Molestan  blister  beetle 

Morrison's  blister  beetle 

Heavy  metromenus  ground  t>eetle  ... 

Wedge-winged  metromerura  ground 
beeVe. 

Oceanic  metromenus  ground  beette 

No  common  name 

No  common  name  

Brown's  rrHcrocylteepus  riffle  beette  . 

FkxkJa  intertidal  firefly  ..„ „ 

Nelson's  miloderes  weevil  

Rulten's  mikxteres  weevil  

Scrub  Island  bun-owing  scarab  (bee- 
tle). 

South  Forks  ground  beetle  . 

Siskiyou  ground  beetle  „ 

Tnnity  Alps  ground  tieetie 

Rude's  kinghom  tjeetle 

Gifford's  nesotocus  weevil 

Kauai  nesotocus  weevil 

Murvo's  nesotocus  weevil _ 

Wing-shoukter  minute  moss  beette  .. 

Putnam  minute  moss  t>eette 

Witour  Springs  minute  moss  beette  .. 

Onthophagus  tortoise  commensal 
scarab  (beetle). 


Historic  range 
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Status 


Cate- 
gory 
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Lead 
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gion 


Sdentiiic  name 


Family 


Common  name 


Historic  range 
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2  .. 

2  .. 
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U. 

U. 

U. 
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U. 

U. 

U 

S 
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U 
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U 

U 

U 

U 

U 

U 
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u 
u 
u 
u 
u 

u 
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u 
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R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R4  . 
R1  . 
R6  . 
R1  . 
R4  . 
R1  . 
R1  . 
R4  . 
R4  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R4 
R1 
R6 

R1 

R1 
R1 
R1 
R1 
R2 
R2 


Onychobaiis  langei 

Oodemas  breviscapum  ._ „, 

Oodemas  em 

Oodemas  laysanensis 

Oodemas  neckeri .... 

Optioservus  browni  „,«....... 

Optioservus  canus . 

Optioservus  phaeus 

Paleoxenus  dohmi 

Peltotrupes  youngi 

Pentarthrum  blackbumi 

Pentarthrum  obscura  . 

Photuris  sp 

Photuris  brunnipenns  fkxidana 

Ptagiithmysus  swezeyanus 

Plagithmysus  alani 

Plagithmysus  annectans 

Plagithmysus  bidensae 

Plagithmysus  tuidwelli 

Plagithmysus  claviger 

Plagithmysus  decorus „. 

Plagithmysus  dutiauUanus 

Plagithmysus  elegans 

Plagithmysus  lorbesianus 

Plagithmysus  forbesii 

Plagithmysus  fractus 

Plagithmysus  greenwelli 

Plagithmysus  haasi _. 

Plagithmysus  ignotus . 

Plagithmysus  koae 

Plagithmysus  kohalae 

Plagithmysus  kraussi 

Plagithmysus  kuhnsi 

Plagithmysus  lanaiensis 

Plagithmysus  laticollis 

Plagithmysus  longicollis 

Plagithmysus  mezoneuri 

Plagithmysus  muiri 

Plagithmysus  nittoae 

Plagithmysus  paludis  

Plagithmysus  permundus 

Plagithmysus  piptuncola 

Plagithmysus  piatydesmae 

Plagithmysus  podagricus 

Plagithmysus  polystictus 

Plagithmysus  pulvillatus 

Plagithmysus  rutti 

Plagithmysus  simillimus 

Plagithmysus  simplicollis  

Plagithmysus  speculHer 

Plagithmysus  sulphurescens  ... 

Plagithmysus  superstes 

Plagithmysus  swezeyi 

Plagithmysus  sylvai 

Plagithmysus  vicinus 

Pleocoma  conugens  conjugens 

Polylarmna  pubescens 

Polyphylla  anteronivea 

Polyphylla  avittata 

Polyphylla  bartiata  

Polyphylla  erratica 

Polyphylla  nubila 

Polyphylla  stellata 

Proterfunus  72  spp 

Psephenus  arizonensis 

Psephenus  montanus 


Curcuiionidae  . 
Curcutionidae  . 
Curcuiionidae  . 
Curcuiionidae  . 
Curcuiionidae  . 

Elmidae  . . 

Elmidae  

Elmidae  

Eucnemidae  ... 

Scarabaeidae  . 

Curcuiionidae  . 

Curcuiionidae  . 

Lampyridae  .... 

Lampyridae  .... 

Cerambycidae 

Cerambyadae 

Cerambyodae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Cerambycidae 

Ceramtjycidae 

Ceramt>ycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 

Cerambycidae 
Cerambycidae 
Cerambycidae 
Ceramt)ycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 
Cerambycidae 

Scarat)aeidae 
Scarabaeidae 
Scarabaeidae 

Scarabaeidae 

Scarabaeidae 
Scarabaeidae 
Scarabaeidae 
Proterbinidae  . 
Psephenidae  . 
Psepbenidae  . 


Lange's  El  Segundo  Dune  weevil 

Nihoa  oodemas  weevil 

Wandering  oodemas  weevil 

Laysan  oodemas  weevil  

Necker  oodemas  weevil 

Brown's  optioservus  riffle  beetle 

Pinnacles  optioservus  riffle  beetle  .... 

Scott  optioservus  riffle  beetle  

Dohm's  elegant  eucnemid  beetle  

Ocala  burrowing  scarab  (beetle)  

Blacktxjm's  pentarthrum  weevH 

Otjscure  pentarthrum  weevil 

Turtle  MourKi  firefly 

Everglades  brownwing  firefly 

Ahinahina  long-homed  t)eetle 

Maui  alani  long-homed  tjeetle  

Kauai  annectant  long-homed  beeVie  . 

Bidens  long-horned  b>eetle 

Bridwell's  long-horned  tjeetle 

Hawaii  clut)bed  long-horned  beeVe  .. 

Hawaii  decorus  long-homed  beetle  .. 

Maui  dut)autia  long-homed  beetle  .... 

Hawaii  elegant  long-homed  beetie  ... 

Forbes'  Kauai  long-homed  t)eetle  .... 

Foft)es'  Maui  long-horr>ed  beetle 

Molokai  fractured  long-fK)med  beetle 

Greenwell's  long-homed  beet\e  

Haas'  "iliahi  long-horned  t>eette  

Kauai  kalia  long-horned  tieetle 

Maui  koa  long-homed  t}eeUe 

Kohala  long-homed  tjeetle 

Krauss'  kxTg-horned  beetle 

Kuhns'  Oahu  long-homed  t)eetle 

Lanai  'ohi'a  long-horned  beetle  

Maui  wide-necked  long-horned  bee- 
Ue. 

Long-necked  long-tiomed  beetle 

Hawaii  uhiuhi  kjng-homed  beetle  

Muir's  ala'a  long-horned  beetle  

Nihoa  long-horned  tjeetie  

Kauai  swamp  long-homed  tieetle  

Kauai  ahakea  lor^g-iiomed  beetle  .... 

Maui  mamaki  long-horned  t)eetle  

Pile  kea  long-horned  beeWe 

Hawaii  podagricus  Icng-fiomed  t>ee- 
tle. 

Kauai  holio  long-horned  t>eetle 

Ohi'a  long-horned  beetle  

Maui  "akala  long-horned  beet\e  

Maui  similar  long-horned  tjeefle  

Simple-necked  long-horned  beetle  ... 

Maui  speculifer  long-tiorned  t>eetle  .. 

Hawaii  opuhe  long-horned  t)eetle 

Oahu  super  long-homed  t>eetle 

Swezey's  long-homed  beetle 

Maui  forest  long-homed  beetle 

Hawaii  alani  long-horned  beetle  

Santa  Cnjz  rain  beetle 

Wooly  Gulf  dune  scarab  (beetle) 

Saline  Valley  snow-front  June  t>eetle 

Spotted  Warner  Valley  Dunes  Jurie 
beetle. 

Mount  Hermon  (=bart>ate)  June  bee- 
Vie. 

Death  Valley  June  beetle 

Atascodero  June  t)eetle 

Delta  June  beetle 

Hawaiian  proterhinid  t)eettes  

Arizona  water  penny  (beetle) 

White  Mountains  water  penny  (bee- 
tle). 


CA. 

HI 

HI 

HI 

HI 

AR. 

CA. 

KS. 

CA. 

FL 

HI. 

HI. 

FL 

FL 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

CA 

FL 

CA. 

UT. 

CA. 

CA. 

CA. 

CA. 

HI. 

AZ. 

AZ. 


Federal  Register  /  Vol.  59,  No.  219  /  Tuesday.  November  15.  1994  /  Proposed  Rules  59017 


Status 


Cate- 
gory 


3C 

2... 
2  ... 
2  ... 
2  ... 
2  ... 
2  ... 
2  ... 
2... 

i... 


2 
2 
2 


Trend 


2 

2 
2 
2 
2 
1 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2 

2 
2 
2 
2 
2 
2 
2 
2 

N 
U 
U 
U 
U 
U 
U 
U 

u 

u. 

u. 

u. 

u. 

u. 
u. 
u. 
u. 
u . 
u. 

u . 
u. 
u. 
s. 
s. 

u . 
u . 
u . 
u . 
u . 
u. 
u. 
u . 
u. 
u. 

u ., 
D.. 
u .. 

u.. 
u.. 

u .. 

u.. 
u.. 
u.. 

u .. 

u.. 

u .. 

u.. 

u .. 

u.. 

u .. 
u .. 
u .. 

u.. 
u.. 
u.. 


Lead 
Re- 
gion 


R4 
R4 
R4 
RS 
R4 
R4 
R4 
R4 
R4 
R4 
R5 
RS 
R5 

R4 
R4 
R4 
R4 
R4 
R6 

R4  . 
R4  . 
R5  . 
R5  . 
R5  . 
R4  . 
R5  . 
R5  . 
R5  . 
R4  . 
R3  . 
R4  . 
R4  . 
R5  . 
R4  . 
R3  . 
R5  . 
R5  . 
RS  . 

R4  . 
R4  . 
RS  . 
RS  . 
R4  .. 
R4  .. 
R3  .. 
R4  .. 
R4  .. 
RS  .. 
R4  .. 
R4  .. 
R4  .. 
R5  .. 
R4  .. 
R5  .. 
RS  .. 

RS  .. 

RS  .. 
RS  .. 
R4  .. 
R4  .. 
RS  .. 
R4  .. 
RS  .. 
R4  .. 


Scientific  name 


Pseudanophthaimus  acheronHs .... 

Pseudanophthalmus  assifnUis  „ 

Paeudanophlhatmus  audax  „. 

Pseudanophthakmjs  avemus  

Pseudanophthalmus  txndemnani  . 

Pseudanophthalmus  caecus 

Pseudanophthalmus  calcareus 

Pseudanophthalmus  cataryctos .... 
Pseudanophthalmus  catherinae  ... 

Pseudanophthalmus  conditus 

Pseudanophthalmus  cordicottis  .... 
Pseudanophthalmus  deceptivus  ... 
Pseudanophthalmus  egberti 

Pseudanophthalmus  engelhardti  ... 

Pseudanophthalmus  exoticus 

Pseudanophthalmus  fastigatus 

Pseudanophthalmus  fowhrae 

Pseudanophthalmus  fngklus 

Pseudanophthalmus  fuscus  fuscus 
(=P.  subaequalis). 

Pseudanophthalmus  georgiae 

Pseudanophthalmus  gkJbKeps 

Pseudanophthalmus  hadenoecus .. 

Pseudanoph^almus  hirsutus 

Pseudanophthalmus  holsingeri 

Pseudanophthalmus  ttomi 

Pseudanophthalmus  hortulanus  .... 

Pseudanophthalmus  hut>t)ardi 

Pseudanophthalmus  hubrichti 

Pseudanophthalmus  hypolittxts 

Pseudanophthalmus  illinotsensts  ... 

Pseudanophthalmus  inquisitor 

Pseudanophthalmus  insularis 

Pseudanophthalmus  intersectus  .... 

Pseudanophthalmus  jonesi 

Pseudanophthalmus  krameri „.. 

Pseudanophthalmus  krekeleri 

Pseudanophthalmus  lallemanH 

Pseudanophthalmus  hmicola  ..„ 

Pseudanophthalmus  longiceps 

Pseudanophthalmus  major 

Pseudanophthalmus  montanus 

Pseudanophthalmus  nelsorv 

Pseudanophthalmus  nortoni 

Pseudanophthalmus  occkientahs  ... 

Pseudanophthalmus  ohtoensis 

Pseudanophthalmus  pallidus 

Pseudanophthalmus  paradoxus  

Pseudanophthalmus  parvtcolUs 

Pseudanophthalmus  parvus 

Pseudanophthalmus  paukis 

Pseudanophthalmus  paynei 

Pseudanophthalmus  petrunkevitctn 

Pseudanophthalmus  pholeter 

Pseudanophthalmus  pontis _ 

Pseudanophthalmus  potomaca 

potomaca. 
Pseudanophthalmus  potomaca 

senecae. 
Pseudanophthalmus  praetermissus 

Pseudanophthalmus  punctatus 

Pseudanophthalmus  pusiHus 

Pseudanophthalmus  puteanus 

Pseudanophthalmus  quadratus  „ 

Pseudanophttialmus  rogersae 

Pseudanophthalmus  sancttpauB 

Pseudanophtttaknus  schotestKus .... 


Family 


Carabidae 

Caratiidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae , 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carat)tdae 

Carabidae 

Carat>idae 

Carabidae 

Carabidae 

Carat}idae 

Carabidae 

Carat)idae 

Carabidae 

Carabidae 

Carabidae 

Carabklae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carat)idae 

Carabidae  .^ 

Carabidae 

Carabidae 

Carabidae  ...; 

Carabidae  „. 

Carabktee 

Carabidae 

Carat)idae 

Carat>*dae 

Caratiidae , 

Carabidae „. 

Carabidae 

Carabidae 

Carabidae 

Carabidae  .. 

Carabidae 

Carabidae 

Carabidae 

Carabidae 

Carabklae 

Carat)tdae 

Caratjtdae 

Carabidae 


CoftifTKXi  name 


Snail  sheH  (=Echo)pave  beetle 

West  Wills  Valley  cave  tjeeUe  „ 

(Cave  beetle,  no  conimon  name)  ._ 

Avemus  cave  beetle  

Benderman's  cave  beetle  _.... 

(Cave  beetle,  no  common  name)  ... 

Limestone  Cave  beetle 

(Cave  tieetle,  no  comrrion  name)  ... 

Catherine's  cave  beetle  

(Cave  beetle,  no  common  name)  .„ 

Little  Kennedy  Cave  beetle 

Deceptive  cave  beetle  _„.. 

Narrows  (=New  River  Valley)  Cave 
beetle. 

Engelhardt's  cave  t>eetle  

(Cave  beetle,  no  common  name)  ... 

Tapered  cave  beetle 

Fowler's  cave  beetle _.. 

teetxjx  Cave  beeOe 

Greentxier  Valley  cave  beetle   


Georgian  cave  t>eetle _ 

(Cave  beetle,  no  comnwn  name)  ... 

Timber  Ridge  Cave  beetle 

Cudjo's  (=Lee  County)  Cave  beetle 

Hotetr)ger's  cave  beetle 

(Cave  t>eette,  no  comnDon  name)  ... 

Garden  cave  beetle 

HubtKBd's  cave  beetle „ 

Hobricht's  cave  beetle  

Stor>e-dwelling  cave  beetle 

IHirKNS  cave  beetle  

Searcher  cave  beetle  ...." 

Baker  Station  Cave  tteetle „... 

Crossroads  cave  t)eetle  

Grassy  Cove  cave  tjeetle  

Kramers  cave  beetSe  

RH:h  Mountain  cave  beetle 

LaHemant's  cave  tieetle  „ 

Sherwindoah  (=mudHJwelling)  cave 
beetSe. 

Lor>g-headed  cave  beetle  

(Cave  be^le,  no  common  name)  .... 

Dry  Fork  Valley  cave  beetle  

Nelson's  cave  beetle  .... 

Norton's  cave  beetle  .; 

Cane  Creek  (=westem)  cave  beetle 

Otw  cave  t)eefle 

Pale  cave  beetle  

Sensabush  (=ridgetop)  cave  beetle  .. 

Thirwwck  cave  beetle 

(Cave  beetle,  no  common  name) 

NoWetts  Cave  beetle  

Payne's  cave  tieetle 

Petrur>kevrtch's  cave  t>eetle 

(Cave  beetle,  no  common  name)  ...„ 

Natural  Bridge  cave  beetle  

South  Branch  Valley  cave  beetle  


Seneca  cave  beetle 


Overtooked  cave  beetle 

Spotted  cave  beetle 

Martin  (=tiny)  cave  beetle 

(Cave  beetle,  no  common  name) 

Straley's  Cave  beetle _... 

Rogers'  cave  beetle 

Saint  Paul  cave  beetle „... 

Sawmill  Hollow  (=schoolhouse)  cave 
beetle. 


Histoitc  range 


TN. 
AL 
KY 
VA. 
TN. 
KY 
KY. 
KY 
TN. 
KY 
VA. 
VA. 
VA. 

TN. 

KY 

GA. 

TN. 

KY. 

WV 

GA 

KY 

WV. 

TN.  VA 

VA 

KY 

VA. 

VA. 

VA. 

KY 

«_ 

TN 

TN 

VA 

TN. 

OH 

WV 

WV 

VA 

TN.  VA 

KY 

WV 

VA 

TM. 

TN. 

OH. 

TN. 

TN. 

VA 

KY 

TN. 

TN. 

VA. 

KY 

VA. 

WV.  VA. 

WV. 

VA. 
VA. 
TN. 
KY 
VA. 
KY. 
VA. 
KY. 
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Status 


Scientific  name 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2 

2 

2* 

2 

2 

2 

2. 

2. 

2. 

2. 

1  , 


U 

U 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u ...... 

u 

u 

u 

s 

u 

u 

s 

u 

u 


R1 
R1 
R2 
R1 
R2 
R4 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R4 
R1 
R4 
R1 

R1 

R4 

R4 
R4 
R5 
R1 
R1 
R3 
R4 
R1 
R2 


Pseudanophthalmus  scutUis 

Pseudanophthalmus  sequoyah .. 

Pseudanophthalmus  serious 

Pseudanophthalmus  sidus 

Pseudanophthalmus  simplex 

Pseudanophthalmus  simulans  ... 
Pseudanophthalmus  tenetxosus 

Pseudanophthalmus  thomasi 

Pseudanophthalmus  tiresias 

Pseudanophthalmus  troglodytes 

Pseudanophthalmus  unionis 

Pseudanophthalmus  ventus 

Pseudanophthalmus  virginicus 

(=Aphanotrechus  v.). 
Pseudanophthalmus  wallacei  .... 

Pseudanopthalmus  sp 

Pseudanopthalmus  gracilis 

Pseudanopthalmus  sylvaticus .... 

Pseudanopthalmus  vicarius 

Pseudobmscus  lentus 

Pseudocotalpa  andrewsi _ 

Pseudocotalpa  giulianH 

Pterostichus  rothi „ 

Pterostichus  rothi 

Rtiadine  infernalis 

Rhadine  ozarkensis 

Rhyncogonus  tMformis 

Rhyncogonus  t>lackbumi 

Rhyncogonus  bryani 

Rhyncogonus  exsd 

Rhyncogonus  freycineSae 

Rhyncogonus  giffardi 

Rhyncogonus  koebelei .. 

Rhyncogonus  lahainae  

Rhyncogonus  lanaiensis 

Rhyncogonus  molokaiensis 

Rhyncogonus  mutatus 

Rhyncogonus  obsoletus 

Rhyncogonus  oleae 

Rhyncogonus  segnis  fonS 

Rhyncogonus  segnis  segnis 

Rhyncogonus  sharpi 

Rhyncogonus  simplex „ 

Rhyncogonus  squamiger 

Rhyncogonus  stygius „ 

Rhyncogonus  sylvicola  

Rhyncogonus  tutxroMatus 

Rhyncogonus  vittatus „ 

Rhyncogonus  welchi „ 

Scaphinotus  t>ehrensi 

Scaphinotus  inflectus 

Scaphinotus  longiceps „...„.., 

Scaphinotus  parisiana 

Series  sp ^.... 

Series  sp „ 

Serica  frosti 

Series  tantula 

Spanglerogyrus  abiventris „. 

Sphaerodenis  schaumi  ssp 

Stenelmis  calida  calida , 

Stenelmis  calida  moapa 

Stenelmis  douglasensis , 

Stenelnnis  gammoni 

Slenotrupis  pritchsnSae 

Stygopamus  eomalensis 


Family 


Carabidae  .... 

Carabidae  .... 

Carabidae 

Carabidae  ..... 
CaratKlae  ..... 
CaratHdae  ..... 
CaratNdae ..... 

CaratNdae 

Carabidae 

Carabidae  ..... 

Carat>idae 

CaratMdae 

Carabidae 

CaratMdae 

Carabidae 

Carat)idae 

CaratNdae 

Carabidae 

Carabidae 

Scarat)aeidae 
Scarat>aeidae 

Carabidae 

Carat>idae 

Carabidae 

Carabidae 

Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
CurcultorMdae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 
Curculionidae 

Carabidae 

CaratHdae 

CaratHdae 

Carabidae 

Scarabaeidae 

Scarabaidae  .. 

Scarabaeidae 

Scarat>aeidae 

Gyrinidae 

Carabidae . 

Elmtdae 

Elmidae 

Elmidae  

Elmtdae  

Curculionidae 
Dryopidae 


Common  name 


New  Mammoth  Cave  (=lean)  cave 
beetle. 

Sequoyah  Caverns  cave  beetle 

Silken  cave  beetle 

Meridith  Cave  beetle 

Flyn's  hick  {=simple)  cave  beetle  .... 
(Cave  beetle,  no  comnwn  name)  .... 
(Cave  beetle,  no  common  name)  .... 

Thomas'  cave  beetle 

Indian  Grave  Point  cave  beetle  .'. 

(Cave  beetle,  no  comnKjn  name)  .... 

Union  County  cave  beetle  

Blowing  Cave  beetle 

Maiden  Spring  cave  beetle 

Wallace's  cave  beetle 

Maryland  cave  tieetle 

(Cave  beetle,  no  common  name)  .... 

(Cave  beetle,  no  comrmn  name)  .... 

(Cave  beetle,  no  comnDon  name)  .... 

Haleakala  pseudotxoscus  ground 
beetle. 

Andrews'  dune  scarab  (t>eetle) 

Giuliani's  dune  scarab  (beetle) 

Roth's  t)lind  grourxl  beeWe 

Roth's  blind  ground  beetle 

(Ground  beetle,  no  comrrwn  name) 

(Ground  beetle,  no  common  name) 

Necker  rtiyrxiogonus  weevil 

Blackburn's  rhyncogonus  weevil 

Laysan  rhyrxx)gonus  weevil 

Nihoa  rhyncogonus  weevil 

le'ie  rhyncogonus  weevil 

Giffard's  rhyncogonus  weevil 

Koetiele's  rhyncogonus  weevil  

Lahaina  rhyncogonus  weevil  

Lanai  rtiyncogonus  weevil  

Motokai  rhyncogonus  weevil 

Mutated  rhyncogonus  weevil  

Otisolete  rtiyrx^gonus  weevil 

Olopua  rhyncogonus  weevil 

Ford's  rhyncogonus  weevil  

Slow  rhyncogonus  weevil 

Sharp's  rhyncogonus  weevil , 

Simple  rhyncogonus  weevil  , 

Scaley  rtiyncogonus  weevil 

Black  rtiyncogonus  weevil  

Kauai  forest  rhyncogonus  weevil 

Tubercled  rhyncogonus  weevil  

Striped  rhyncogonus  weevil 

Weteh's  rhyncogonus  weevil 

(Ground  beetle,  no  common  name)  . 

(Ground  beetle,  no  comrTX)n  name)  . 

Humboldt  ground  t)eetle  

(Ground  beetle,  no  common  name)  . 

Sarxj  Mountain  serican  scarab  (tiee- 
tle). 

Crescent  Dune  serican  scarab  (bee- 
tle). 

Frosf  s  spring  serican  scarab  (bee- 
tle). 

Tantula  serican  scarab  (beetle)  

Red  Hills  unique  whiriigig  (beetle)  .... 

Schaum's  Blue  Ridge  ground  beetle 

Devil's  Hole  warm  spring  riffle  beetle 

Moapa  wami  springs  riffle  beetle  

Douglas  stenelmis  riffle  beetle 

Gammon's  stenelmis  riffle  beetle  

Nihoa  stenotrupis  weevil 

Comal  Springs  dryopid  beetle  


Historic  range 


TN. 
AL. 

VA: 
TN. 
TN. 
KY 
KY 
VA. 
TN. 
KY 
TN. 
TN. 
VA. 

TN. 
MD. 
VA. 
WV. 
VA. 
HI 

CA. 

NV. 

OR. 

OR 

TX 

AR. 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI- 

HI 

HI 

HI 

HI 

HI 

HI 

CA. 

AR. 

CA. 

AR. 

NV. 

NV. 

FL 

FL 

AL 

VA. 

NV. 

NV. 

Wl,  IN*.  Ml*. 

NC,  AL.  VA. 

HI. 

TX. 
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Status 


Cate- 
gory 


2  . 
2. 
2* 
2. 

2  . 
2  . 
2  . 

1 


2 

2  . 
2* 
2  . 
2  . 

2* 
2* 
2* 
2  . 
2  . 
2  . 
2  . 
2  . 
2  .. 
2  .. 


2 

2 

2 

2* 

2* 

2* 

2* 

2 

2* 

2* 

2 

2* 

2 


2 
2 
2 
2 


2  . 

2  .. 

2  .. 

2  .. 

2  .. 

2  .. 

2  ., 
2* 


U 

D 
U 
U 
U 

U 
U 
U 
S 

U 

U 
U 
U 
U 

N 

N 
U 
N 
U 
U 
U 
U 
U 
U 
U 

D 


D 
U 
S 
U 
U 
U 
U 
U 
U 
U 
U 
U 
D 

U 
U 
U 
U 

U 

U 
U 

U 
U 
N 
U 
U 
U 


Lead 
Re- 
gion 


R4 

R1 
R1 
R1 
R1 

R1 
R1 
R4 
R6 


R1 

R1 
R4 
R2 
R1 
R1 

R1 
R1 
R1 
R1 
R4 
R4 
R1 
R4 
R4 
R1 


R5 


R1 
R2 
R4 
R1 
R1 
R1 
R1 
R4 
R1 
R3 
R1 
R5 
R5 


R1 
R1 
R1 
R5 


R1 

R1 
R1 

R1 
R1 
R5 
R5 
R6 
R5 


Scientific  name 


Trigonopelastes  floridana . 


Trigonoscuta  sp 

Trigonoscuta  blaisdelli 

Trigonoscuta  brunnotasselata  ... 
Trigonoscuta  catalina 


Trigonoscuta  dorothea  dorothea . 

Trigonoscuta  Stanton 

Trox  howelli 

Zaitzevia  thermae 


SCORPIONFLIES  &  ALLIES  (In- 
sects, Order  Mecoptera). 
Orbittacus  obscurus 


FLIES  (Insects.  Order  Diptera). 

Ablautus  schlingeri 

Asaphomyia  floridensis 

Asaphomyia  texanus „.. ..... 

Bryania  t>ipunctata  

Campsicnemus  mirabilis 

(=Emperoptera  m.). 

Cherso&omia  hswaiiensis 

Cophura  hurdi 

Drosophila  lanaiensis 

Efferia  antiochi 

Eulonchus  marislidae 

Merycomyia  brur)nea 

Metapogon  hurdi .... 

Mixogsster  delongi 

Nemopalpus  nesreticus 

Paracoenia  calida 


BUTTERFLIES  &  MOTHS  (In- 
sects. Order  Lepidoptera). 
Acronieta  albsrufa 


Adella  opierella  

Adhemarius  t>lanchardorum 

Agrotis  txjchtmizi 

Agrotis  cremata 

Agrotis  melanoneura .» 

Agrotis  microreas  . . 

Agrotis  potopNIs 

Anses  trogMyta  fhridalis „.. 

Anomis  vulpioitor 

Apamea  smytN 

Areniscythris  brachypteris 

Argyresthia  castaneela  

Atrytone  arogos  arogos  

Carolells  txjsckana 

Carposina  (=Heterocrossa)  vkidis 
Csrterocephalus  psiaemon  ssp.  .. 
Catoesis  pretiosa  pretiosa 

Cercyonis  pegala  ssp 

Cercyonis  pegsis  ssp 

Chlosyne  aeastus 

Chlosyne  leanira  osoflaco _. 

Coenonympha  tullia  yontockett .... 

Coleophora  leucochryseUa 

Crambus  daeckeellus  

Decodes  stevensi 

Ectodemia  castaneae 


FamHy 


Scarat)aeidae  . 

Curculionidae  . 
Curculionidae  . 
Curculionidae  . 
Curculionidae  . 

Curculionidae  . 
Curculionidae  . 
Scarabaeklae  . 
Elmidae  

Bittacidae  

Asilidae 

Tabanidae 

Tabanidae  ; 

Astenidae  

Doiichopodkjae 

EmpidkJae  

Asilidae 

Drosophilidae  .. 

Asilidae 

Acroceridae 

Tabanidae  

Asilidae 

Syrphidae  

Psychodidae  .... 
Ephydridae  

Noctuidae 


Incurvariidae  . 
Sphingidae  ... 

Noctuidae 

Noctuidae  .._. 
Noctuidae  ~~. 
l^^octuidae  ..~. 

Noctuidae 

Nymphalidae 
NoctukJae  ...... 

Noctuidae  . 

Scythrididae  . 
ArgyresthikJae 
Hesperiidae  ... 

Phaloniidae  ... 
Carposinidae  . 
HesperikJae  ... 
Noctuidae 

Nymphalidae  . 

I^mphalidae  . 
Nymphalidae  . 

Nymphalidae  . 
Nymptialidae  . 
Coleophoridae 

Pyralidae  

Tortriddae  

Nepticulidae  .. 


Common  name 


Scrub  paln^tto  flower  scarab  (bee- 
tle). 

Doyen's  trigorK>scuta  dune  weevil  .... 

Blaisdell  trigonoscuta  weevil 

Brown-tassel  trigonoscuta  weevil  

Santa  Catalina  Island  trigonscuta 
weevil. 

Dorothy's  El  Segundo  Dune  weevil  .. 

Santa  Cruz  Island  shore  weevil 

Caracara  commensal  scarab  (beetle) 

Warni  spring  zaitzevian  riffle  beetle  . 


Gold  rush  hariging  fly 

Oso  Flaco  robber  fly  

Fforida  asaphomyian  tabanid  fty  ... 
Texas  asapihomyian  tat)anid  fly  .... 

Nihoa  two-spotted  asterikl  fly  

Ko'olau  spurwing  kxig-legged  fly  .. 

Hawaiian  chersodromian  dance  fly 

Antioch  cophuran  robberfly 

Lanai  pomace  fty 

Antioch  efferian  robberfly 

Mary  Alice's  smallheaded  fly 

Brown  merycomyian  tabanid  fly  .... 

nurd's  metapogon  robberfly  

Delong's  mixogaster  flower  fly 

Sugarloot  nrwth  fly 

Wilbur  Springs  shore  fly 

Altjarufan  dagger  moth 


Opters  longhom  moth  

Blanchards'  sphinx  nx)th 

Buchholz'  dart  moth , 

Cremata  agrotis  noctuid  moth  

Black-veined  agrotis  noctuid  moth 
Mcroreas  agrotis  noctuid  moth  .... 
Potophila  agrotis  noctukj  mdth  ..... 

Ftorida  leafwing  (butterfly)  

Red  anomis  noctuid  moO\ 

Smyth's  apamea  moth „_ 

Oso  Flaco  flightiess  moth 

Ctiestnut  ermine  moth  

Eastern  beard  grass  skipper 

Busck's  gall  moth 

Green  carposinid  moth 

SorxHTia  arctic  skipper 

Preckjus  undenting  (moth) 


Carson  VaHey  wood  nymph  (butter- 
fly). 
White  River  wood  nymph  (butterfly) 
Spring  Mountains  aeastus 
checkerspot  (butterfly). 

Oso  Flaco  patch  butterfly 

Yontocket  sayti^  (butterfly) 

Chestnut  casebearer  moth  

Daecke's  pyralid  moth  „ 

Stevens'  tortrickl  moth  .„ _ 

American  chestnut  nepticuiid  moth  .. 


Historic  range 


FL 

CA. 
CA. 
CA. 
CA. 

CA. 
CA. 
FL 
MT. 


CA. 

CA. 

FL 

TX. 

HI. 

HI. 

HI. 

CA. 

HI. 

CA. 

NC. 

FL. 

CA. 

FL 

FL 

CA. 


AR,  MA,  MO,  NJ. 

Canada.  CO*. 

CT*.  GA*.  NC*, 

NM*.  NY-,  0H-, 

PA*. 
CA. 
TX. 

NC.NJ. 
HI 
HI 
HI 
HI 
FL 
HI 

IL.  VA-. 
CA. 

NH.VT. 
AL  FL  MS.  NC. 

NY.  NJ.  SC. 

GA*.  PA*.  VA*. 
CA. 
HI. 
CA. 
MA,  NJ.  CT*.  NH*. 

NY*.  PA*.  OH*. 

MO*.  VA*. 
CA.  NV. 

NV. 
NV. 

CA. 

CA. 

CT.  PA*. 

NJ. 

CO. 

MD. 
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historic  range 


2* 

2  .. 
2  .. 

2  .. 

2  .. 
2  .. 
2.. 
2.. 
2  .. 
2  .. 
2   . 

2  .. 
2  .. 

PE 

2  .. 
2  .. 
2  .. 

2  .. 
2  .. 
2 

2  .. 
2.. 

2   . 

2  . 

2  . 

2  .. 

1  .. 

2  .. 
2  .. 
2  .. 
2 

2  .. 
2  .. 
2- 
2  .. 
2  .. 
3C 

2- 
2  . 
2  . 
2 

2 

1 
2 

2 

2. 
2 

2* 
2- 
2 

2- 
2- 
2* 
2* 

2* 
2- 

2- 
2- 


U 

U 

U 

U 

U  ..... 

U 

S 

U 

U 

U 

U 

U 

U 

D 

U 

U 

U 

U 

D 

U 

U 

U 

U 

U 

U 

D 

U 

O.-, 
u  _„ 

1J~.. 

u .... 
u 

u.._ 

D 

U  .... 
N  .... 

U 

S.^ 
u .... 

u.... 

u .... 

u... 

u... 

u... 
u.„. 
u.... 

u .... 

u... 

u.... 
u.... 
u.... 
u... 

u .... 

u... 
u.... 
u.... 


R5 

R3 
A6 
AS 

R1 
R1 

m 

R1 
R1  . 
R1 
R1 

R1 
R1 
R1 

R4 
R1 
R1 

R1 
R5 
R4 

R4 
R1 
R3 

R1 
R1 
R1 
R1 
R1 
R1 
R4 

ni 

R1 
R1 
R5 
R1 
R1 
R5 

R4 

re 

R1 
R1 
R4 

R1 
R5 

R4 

R1 

R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 


€ctodemia  pNeopfi^a 


&ylhroecia  hebani  ..„ 
Etivna  monacheOa  .... 
Euchlaena  mUnei 


Euchloe  hyantis  andrewsJ . 

EuDOsma  hermei 

Eumaeus  aiaia  flonda  .. 

Euphilotes  battoidss  ssp. 

EufJhUctes  anoptes  ssp 

Euphilotes  rita  ssp 

EupNIotes  rita  mattoni 

(=Shijimaeokies  r.  mj. 

Euphydryas  anicia  morandi  

Euphydryas  editha  monoensis 

Euphydryas  editha  quirK)  f=£.  e. 

wrighti). 

Euphyes  tjayens/s 

Euphyes  vestrrs  harbisoni „ 

Gly^jhodes  (=Margarortta) 

cyanomichla. 
Gtyphodes  (=Margaronia)  exauta 

Hernhcuca  sp 

HemipachnoHa  subporphyha 

subporphyria. 

Hepialus  sciophanes „ 

Hesperia  cormna  ssp 

Hesperia  dacotae _ 


HespBna  mirimas  ssp 

Hesperia  uncas  ssp 

Hesperopsis  gracielae 

Icaricia  icariodes  ssp 

Icaricia  icahoides  fenderi 

Icaricia  icahoides  rrxyoensis . 

Idia  gopheri 

Incisalia  rmssii  ssp 


IndsaJia  mossii  ssp.  

Kauaiina  (=Fletchefana)  nxanSha ..... 

Lambdiria  canitiaha 

Limenitus  archippus  lahontani 

Limenitus  weidemeyerU  rwvadae 

Lithaphane  lentmen 


Luperma  trigora _... 

Lycaena  dorcas  ciaytorw 

Lycaena  hermes  

Lycaena  rubious  ssp.  . 

Lytrosis  permagnaha  


Manduca  tjlacktHjmi 
Merolonche  dotti 


Mitoura  (=Caflophrys)  gryneus 

sweadnen. 

Uitoura  thomei 

Oeobia  dryadopa  

Omoides  (=Hedylelpta)  asaphomtxa 
Onoides  (=Hedyieptsd  anastrepta ... 
Omoides  l=^Hedylepla) 

anastreptoides. 
Omoides  {=Hedylepta)  euryprora  .... 

OrTKHdes  (=Hedyiepta)  hOawayi 

Omoides  (=Hedylepta)  giffardi 

Omoides  (=Hedylep*a)  thdias  

OnxMdes  (=Hedytepta)  meyricki  

Omoides  (=Hedylepta)  monogona ... 

Omoides  (==Hedytepta)  musicola  

Omoides  (^Hedylepta)  pritchatdK  .... 


NepteuKdaa  . 

MoctuKJae 

Ethmiidae  . — 
Geootetridae  . 

Pieridae 

Olettveutidae 
Lycaenidae  ._ 
Lycaenidae  .... 
Lycaenidae  ... 
Lycaenidae  ... 
Lycaenidae  ... 

Nymphalidae 
Nynphalidae 
Nymjihahdae 

Hesperitdae  .. 
Hesperiidae  .. 
PyraWae  

Pyrafidae  

Satumiidae  ... 
Woctuidae  

Hepialidae  .... 
ftesperiidae  .. 
Hespenidae  .. 

Hesperiidae  .. 
Hesperiidae  .. 
Hesperiidae  .. 
LycaenKiae  ... 
Lycaenidae  ... 
Lycaenidae  ... 

Noctuidae  

Lycaenidae  ... 

Lycaenidae  ... 

Geometridae 

Geometridae 

Nymphalidae 

Nymphabdae 

Noctuidae 

Noctuidae 

Lycaenidae  _ 
Lycaenidae-. 
Lycaenidae  .- 
Geometridae 

Sphingidae  ... 
Noctuidae  

Lycaenidae  ... 

Lycaenidae  _. 

Pyraiidae  

Pyralidae  

Pyfalidae 

Pyralidae  

Pyralidae  — 

Pyralidae  

Pyralidae  ..._. 
Pyraidae  ..._. 
Pyraidae  ._... 

Pyralidae  

Pyralidae  

Pyralidae  


Phleophagan  chestnut  nepiiculid 

MD. 

rrwth. 

Hetards  noctuid  moth J 

OH.  NJ.  VA'. 

Lost  et^MTl^id  motti  _ 

CO. 

(Looper  motti,  no  common  name)  ._. 

VA.  Wl.  WV,  IL'. 

NC*.  OH*. 

Arxjrew's  martale  butterfly  ...„ 

CA. 

Henne's  eucosman  moBi 

CA. 

Florida  atala  (Ixittertly)  „ _ 

FL. 

Baking  Powder  Flat  bh»  <t)Utterfy)  .. 

NV. 

Dark  blue  (butterfly)  

MV. 

Sand  Mountain  blue  (txitterfly)  

NV. 

Mattoni's  blue  (txjtterfly)  _ 

NV. 

Morand's  checkerspot  (txjtterfly)  

NV. 

Mono  checkerspot  (butterfly)  

CA,  NV. 

Quino  checkerspot  (butterfly) 

CA.  Mexico. 

(Skipper,  no  common  nam^  

MS. 

Dun  skipper „ 

CA. 

Blue  giyphodes  motti 

HI 

Green  giyphodes  moth 

HI. 

(Buckmoth,  no  common  name)  

NY,  Canada. 

Venus  flytrap  noctuid  (moth) 

NC 

(Ghost  moth,  no  common  name) 

NC.  VA 

Spring  Mountain  comma  skipper  

NV. 

Dakota  skipper 

MN.  lA,  SD,  ND. 

n.*.  Canada. 

White  Mountains  skipper  

CA.  NV. 

Railroad  Valley  skipper 

NV. 

MacNeill  sooty  wing  skipper „. 

AZ,  CA.  NV.  UT. 

Point  Reyes  blue  (butterfly) 

CA. 

Fender's  blue  (butterfly) 

OR. 

Morro  Bay  k)lue  (butterfly)  „. 

CA. 

Tortoise  commensal  noctuid  moth  .... 

FL. 

San  Gatxiei  Mountains  elfin  (Ixjtter- 

CA. 

fly). 

* 

Marin  elfin  (butterfly)    

CA      . 

loxanthan  kxiper  (moth) 

HI. 

(Looper  moth,  no  common  nam^  .... 

NY 

Nevada  viceroy  (butterHy) 

NV. 

Nevada  admiral  (txjtterfly)  

NV. 

Lemmer's  pinnion  (=noctui(9  math  ... 

FL,  MD.  NC.  NJ. 

SC.  VA.  CTV 

(Noctuid  rrvjth,  no  common  name)  ... 

IN. 

Clayton's  copper  (tjutlerfly) 

ME.  Canada. 

Hermes  copper  (Ixjtterfly)  ..._ 

CA.  Mexico. 

White  Mountains  copper  (buttej«y)  _. 

CA.  NV. 

(Looper  motti,  no  oomnxMi  name)  .... 

GA,  KY.  MO.  TN 

MS*. 

Blackburn's  sphinx  moth 

HI. 

Doll's  merolonche  

Ml.  MN.  NJ.NY, 
PA. 

Sweadner^  onve  riarstreak  fbMtu- 

FL 

fly). 

Thome's  hairstreak  (txitterfly) 

CA. 

'Ohenaupaka  oeobian  moth 

HI. 

'Ohe  omoides  moth 

HI. 

Molokai  sedge  omoides  moth  _ 

HI. 

Kohala  Mountain  sedge  omoides 

HI. 

moth. 

Ola'a  t>anana  omoides  moth 

HI. 

Fullaway's  t)anana  omoides  moth  .... 

HI. 

HJ. 

Kilauea  pa'iniu  omoides  nx>th _. 

HI. 

HI. 

Hawaiian  bean  leatroter  (mot^ 

HI. 

Maui  bartarta  omoides  wolh  „.. 

HI. 

Hawaiian  to'ulu  omoides  molh _... 

HI. 

Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15,  1994  /  Proposed  Ruhs  59021 


Status 


Cate- 
gory 


2- 
2  . 
2  . 
2* 


2* 
2* 
2 
2 


2 

2* 

2 

2 

2 

2 

2 

2 
2 


PE 
2  ... 


2  ... 
2  .. 


2 
2 

2  , 
2  . 

PE 
2  . 


...... 


Trend 


U 

S 
U 

u 
u 
u 
u 

D 

D 
U 
U 
U 


U 

U 
U 

U 

U 

U 

D 
D 
U 
U 
U 
U 
U 

U 
U 

U 

U 
D 

U 
U 

U 
S 
U 

a 

D 

u 


Lead 
Re- 
gion 


R1 

R5 
R5 


R3 
R3 
R5 
R1 

R1 

R1 
R1 
R1 
R3 


R1 

R1 
R1 

R1 

R1 

R1 

R1 
R1 
R5 
R1 
R1 
R1 
R4 

R1 
R1 

R4 


R1 
R5 


R1 
R3 


R4 
R4 
R1 
R1 
R1 
R4 


R1 


Scientific  name 


Parxxjuina  errans  (=panoquinoides 
e.). 

Papaipema  sp 

Papaipema  aerata 

Papaipema  aweme 

Papaipema  eryngii 

Papaipema  sulphurata 

Petrochroa  neckerensis 

Philodoria  sp 

Philodoria  naenaeiella 

Philodoria  ureraella 

Philotiella  speciosa  bohartorum 

Phyciodes  batesi 


Phyciodes  pascoensis  ssp 

Pletxjiina  emigdionis  (^Plebejus  e.) 
Plejetxjs  icahoides  ssp 

Plejebus  icahoides  ssp 

PlejetMs  saepiolus  ssp 

Plejebus  saepiolus  ssp 

PlejetMs  Shasta  charlestonensis  .... 

Plutella  capparidis 

Poanes  massasiot  chermocki 

Polites  mardon 

Polites  sabuleti  alt>omontana 

Polites  sabuleti  sinemaculata  

Problema  txjfenta 

Psammobotys  fordi 

Pseudocopaeodes  eunus  eumjs  .... 

Pyreferra  ceromatica 

Pyrgus  ruralis  lagunae 

Pyrgus  wyardot 

Satyrium  auretorum  fumosum 

Schinia  irtdiaria 

Semiothisa  fraserata 

Spartiniphaga  carterae 

Speyeria  adiaste  adiaste  

Speyeha  atlantis  grey! 

Speyeria  callippe  callippe 

Speyeria  diana 


Speyeria  egleis  tehachapina . 


Family 


Hesperikjae  . 

Noctuidae  .... 
Noctuidae  .... 

Noctuidae  .... 
Noctuidae  .... 
Noctukjae  .... 
GracilarikJae 

Gracillariidae 

Gracillariidae 
Gracillariidae 
Lycaenidae  .. 
Nymphalidae 


Nymphalidae 

Lycaenidae  . 
LycaenkJae  .. 

LycaenMae  . 

Lycaenidae  .. 

Lycaenidae  .. 

LycaenkJae  .. 
Plutellidae  .... 
HesperikJae  . 
Hesperiidae  . 
Hesperiidae  . 
Hesperiidae  . 
Hesperiidae  . 

Pyralidae  

Hesperiidae  . 

Noctuidae  .... 

Hesperiidae  . 
Hesperiidae  . 

Lycaenidae  .. 
Noctuidae  .... 

Geometridae 
Noctuidae  .... 
Nymphalidae 
Nymphalklae 
Nymphalklae 
Nymphalidae 


Nymphalidae 


Common  name 


Wandering  (=salt  marsh)  skipper  .. 

Flypoison  txjrer  rrxjth 

(Noctuid  moth,  no  common  name) 


(Noctuid  moth,  no  common  name) 
Rattlesnake-master  borer  moth  .... 

Decodon  borer  moth 

Necker  petrochroan  leaf  miner 

(moth). 
Oahu  hesperonmannia  phikxJoria 

moth. 

Kauai  naenae  philodoria  moth 

Oahu  opuhe  leaf  mining  moth  

Boharts'  tjlue  (butterfly) 

Tawny  crescent  butterfly 


Steptoe  VaHey  crescentspot  (butter- 
fly). 

San  Emigdio  blue  (butterfly)  

White  Mountains  k:arioides  t>lue 
(butterfly). 

Spring  Mountains  k:ark>ides  blue 
(Ixjtterfly). 

San  Gabriel  Mountains  blue  (butter- 
fly). 

White  Mountains  saepiolus  blue 
(butterfly). 

Spring  Mountains  blue  (butterfly) .... 

Oahu  capper  moth 

Chermock's  mult)erry  wing  skipper . 

Mardon  skipper  

White  Mountains  sandhill  skipper  ... 

Denio  sandhill  skipper 

Rare  skipper 

Ford's  sand  dune  moth 

Alkali  (=wandering)  skipper  

Annointed  sallow  (=ceromatic 
noctukj)  moth. 


Laguna  Mountains  skipper , 
Grizzled  skipper 


Santa  Monica  Mountains  hairstreak 

(butterfly). 
(Noctuid  moth,  no  common  name)  .. 


Fraser  fir  geometrid  

Carter's  noctukJ  moth 

Unsilvered  fritillary  (butterfly) 
Grey's  silverspot  (butterfly)  .. 
Callippe  silverspot  (butterfly) 
Diana  fritillary  (Ixjtterfly) 


Tehachapi  Mountain  silverspot  (but- 
terfly). 


Historic  range 


CA,  Mexkxi. 

PA. 

IL*.  Ml',  NH',  NJ", 
NY-,  PA-.  Can- 
ada (Que.) 

Ml.  NY.  Canada. 

IL,  IN*. 

MA. 

HI. 

HI 

HI 

HI 

CA. 

NC,  VA.  NY.  Ml. 

Wl.  ND.  SD, 

MN,  Canada. 

GA*.  WV.  PA*. 

NJ*. 
NV. 

CA. 

CA,  NV. 

CA,  NV. 

CA. 

CA.  NV. 

NV. 

HI 

MD. 

CA. 

CA,  NV. 

NV. 

GA.  MD.  NC.  SC. 

VA. 
CA. 
CA.  NV.  AZ?.  Mex- 

teo?. 
FL.  SC.  AL*.  CT*. 

IN*.  MA*.  ME*, 

NC*.  NJ*.  NY*. 

PA*.  Canada*. 
CA. 
MD.  Ml.  NY.  OH, 

PA.  VA.  WV, 

KY*.  NC*.  NJ*. 
CA. 

Ml.  MN.  Wl.  AR?*. 

IL*.  IN*.  NC?. 

NE?.  TX?. 
NC,  VA 
NC.  NJ. 
CA. 
NV. 
CA. 
AR.  GA.  MO.  NC, 

SC,  TN.  VA. 

WV.  IL*.  IN*. 

LA*.  MD*.  MS*. 

OH*.  PA*. 
CA. 
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Lead 
Re- 
gion 


Scientilic  name 


family 


Common  name 


Historic  range 


fl5 


SpeyeriakiaHa 


NymphsMae 


Regal  fritiilary  ^xiMemy) 


2 

2 

2 

PE  ... 

2 

2 

2 

2 

2 

2 

X  ... 

2 

2-  

2 

2-  .... 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2  ...„. 
2  ...... 

3C  ... 
2*  .... 

2 

2 

3C  ... 
2 

2  .„... 
2*  .... 

2  ...... 

2  ...„ 

2 

2 

2  ..„.. 

2 

2 

2 

2  ..^.. 

2 

"  2 

2 

2*  ... 

2 

2 

£.  

2 


U 
U 
D 
D 
U 
U 
U 

U 
U 
U 
N 

U 
U 
U 

U 
S 

u 
u 
u 
u 
u 
u 
u 
u 
u 
u 

N 

u 
u 
u 

N 
U 

U 
U 
U 

u 
u 
u 
u 
u 
u 
u 
u 
u 
u 

u 
u 

u 
u 

V 

u 
u 


R1 
R2 
RB 

R1 
R1 
R1 
R1 

Ftl 
R2 
R4 
R4 


R1 
R1 
R1 

R6 
R4 


R3  . 

R1 

R4  . 

R4 

R4 

R4 

R4 

R1 

R2 

R4 

R4 

R4 

R1 

R4 

R2 
R5 

R4 
R5 
R3 
R4 
R1 
R1 
R1 
R1 
R1 
R1 
R4 
R1 
R1 

R1 
R1 

R1 
R1 
R3 
R1 
R4 


Speyeria  nokorrm  ssp 

Speyeria  nokomis  caerulescens 

Speyeria  nokomis  nokomis 

Speyeria  zerene  behrensH  ™^.. 
Speyeria  zererie  carolae  ._..—__ 

Spheterista  oheoheana 

Spheterista  pterotropiana 

Spheterista  reynoldsiarta  

Stallingsia  maculosus  _..„ 

Strymon  acis  bartrmri 

Syrianthedon  castaneae  ....... 


Thyrocopa  apatela „ 

Thyrocopa  sapincM^la _ 

Tinostoma  smaragditis 

Tischeria  perplexa 

Zaie  percutta 

CADDISFLIES  (Insects.  Oder 

Trichoptera). 

Agapetus  artesus _ „... 

Agapetus  dennirigi _ _... 

Agapetus  jocassee 

Agapetus  medicus  

Agarodes  alabamer^is 

Agarodes  stanrardi 

Agarodes  ziaac 

Apatania  tavala  (=Radema  L) 

Austrotinodes  sp „ 

Ceraclea  sp . 

Ceraclea  enodis  (=sp.  nov.)  

Ceraclea  fforidana 

Ceraclea  vertreesi  (=Athripsodes  v.) 
Ceratopsyche  (=Hydropsyche) 

etrwri. 

Cheumatopsyche  flhTti 

Cheumatopsyctte  tielma 


Cheumatopsyche  morsel  _. 
Cheumatopsyche  vamotei 

Chilostigma  itascae 

Chimarra  holzenthali  ...„ 

Cryptochia  denningi  _„„..„. 

Cryptochia  excella 

Cryptochia  r^eosa 

Cryptochia  Shasta 

DesiDona  bethula 

Diplectrona  calitorriica 

Diplectrona  rossi 

Ecclisomyia  bilera 

Eobrachycentrus  gelidae  ... 


Farvia  sp 

Farula  davisi . 


Nymphatidae  . 
Nymphalidae  . 
Nymphatidae  . 
Nymphalidae  . 
Nymphatidae  . 

Tortricidae  

Tonriddae  

Tortricidae  

Megathymidae 
Lycaenidae  .... 
Sesiidae  

Oecophoridae 
Oecophoridae 
Sphingidae  ~.. 

Tischeriklae  ... 
Noctuidae 


Giossosomatidae 
Glossosomatidae 
Giossosomatidae 
Glossosomatidae 
Sericostomatidae 
Sericostomatidae 
Sericostomatidae 

Limnephilidae  

Ecnomidae  

Leptoceridae  

Leptoceridae  , 

Leptoceridae  

Leptoceridae  

Hydropsychidae 

Hydropsychidae 
Hydropsychidae 


Hydropsychidae 
Hydropsychidae 
Limnephilidae  .... 
Philoptamidae  ... 
Limnephilidae  .... 
Limn^iiidae  .... 
Limnephilidae  .... 
Limnephilidae  .... 
Limnephilidae  .... 
Hydropsychidae 
Hydropsychidae 
Limnephilidae  .... 
Brachycentridae 


LirrwTephHidae 
LimneJDhilidae 


Farula  jewetti 

Farula  reapen 

Glyphopsyche  missouri 

Goeracea  oregona _ 

Helicopsychte  paralimnella  .... 


Limnephilidae  .... 
Limnephilidae  .... 
Limnephilidae  .... 
Limrieishilidae  .... 
I  Helicopsychidae 


Carson  VaHey  siiverspot  (txjtterfly) 

Blue  siiverspot  (butterfly)  

Great  t)asin  siiverspot  (Ixitterfly)  „. 

Behren's  siiverspot  (butterfly)  

Carole's  siiverspot  (butterfly)  

*Ohe'ohe  leatroUer  (nxjth)  

Greentanded  'ohe'ohe  leafroller 
(moth). 

Waikjpe  leafroller  (moth) 

Maculated  manfreda  skipper  

Bartram's  hairstreak  (txrtterfly)  

Chestnut  clearwing  moth  


Haleakala  flightless  thyrocopa  moth  . 

Oahu  aulu  thyrocopa  nx>th „ 

Fabulous  green  sphinx  of  Kauai 
(moth). 

Chestnut  leaf  miner  moth  „.... 

Okefenokee  zaIe  moth „... 

Artesian  agapetus  caddisfly 

Denning's  agapetus  caddisfly 

(Caddisfly.  no  common  name) 

Arkansas  agapetus  caddisfly _... 

(Caddisfly.  no  common  name) 

Stanr^rd's  agarodes  caddisfly 

Zigzag  tslackwaier  caddisfly 

Cascades  apatanian  caddisfly 

Texas  Austrotirxxles  caddisfly _... 

Lenafs  ceraclea _... 

(Caddisfly.  no  common  name) 

Florida  ceraclean  longtxwTi  caddisfly 

Vertrees's  ceractean  caddisfly 

Buffalo  Springs  caddisfly  

Flint's  net-spirwiing  caddisfly  ..- 

Helma's  net-spinning  caddisfly 

Morse's  net-spinnir^  caddisfly  .._ 

Vannote's  net-spinning  caddisfly  

Headwater  chilostigman  caddisfly  .... 

(Caddisfly.  rxj  common  name) 

Denning's  cryptic  caddisfly  

Kings  Canyon  cryptochian  caddisfly  . 
Blue  Mountains  cryptochian  caddisfly 

Confusion  caddisfly - 

Amphibious  caddisfly  

California  diplectronan  caddisfly 

(Caddisfly,  no  common  name) 

King's  Creek  ecclisomyian  caddisfly  . 
Mt.  Hood  primitive  toractiycentrid 

caddisfly. 

Long-tatted  caddisfly  

Green  Springs  Moorrtain  fanjlan 

caddisfly. 

Mt  Hood  farulan  caddisfly  

Tomtjstone  Prairie  farulan  caddisfly  . 

Missouri  glyphopsyche  caddisfly  

Sagehen  Creek  goeraoean  caddisfly 
(Caddisfly,  no  common  name) 


AR.  CO,  tA,  IL.  IN. 
KS,  MA,  MD,  Ml, 
MN,  MO.  NO, 
NE.  OH.  OK, 
PA,  SD,  VA,  Wl, 
Cr,  DE'.  ME*. 
MT*.  NC*,  NH*. 
NJ*.  NY*,  VT*. 
WV*,  Canada. 

CA.  NV. 

AZ*.  Mexico. 

CO.  UT. 

CA. 

NV. 

HI. 

HI. 

HI. 

TX.  Mexico. 

FL. 

AL.  FL.  GA.  NC. 

SC,  VA*,  PA*. 

ME*.  MS*,  NY*. 
HI 
HI 
HI. 

VA. 
GA,  FL*. 


MO. 

OR. 

NC.  SC. 

AR. 

AL 

MS,  TN. 

FL 

OR. 

TX 

NC 

AL  NC,  Canada. 

FL 

OR. 

TN. 

TX. 

ME,  KY*,  PA*, 

TN*. 
LA. 
PA. 
MN. 
LA. 
CA. 
CA. 
OR. 
CA. 
CA. 
CA. 
U. 
CA. 
OR. 

CA. 
OR. 

OR. 
OR. 
MO. 
CA. 
NC.  SC. 
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2* 
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2*  . 
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2* 
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2'ZZ 


Trend 


U 
U 

U 

U 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

U. 

D. 

N. 

U. 

U. 

U.. 

U., 

U.. 


Lead 
Re- 
gion 


u 

R1 

u 

R1 

u 

R3 

u 

R4 

u 

R4 

R1 
R1 
R2 
R4 
R4 
R4 
R4 
R4 
R1 
R4 
R1 
R1 
R2 
R1 


R1 

R4 

R1 

R4 
R1 

R4 
R4 
R1 
R1 
R4 
R4 
R2 
R2 
R4 
R6  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R4  . 
R4  . 
R4  . 
R4  . 
R1  . 
R4  . 
R4  . 


u 

u 

R1  .. 
R1  .. 

u ...._ 
u 

R1  .. 
R1  .. 

u 

R1  .. 

u 

u 

R1  .. 
R1  .. 

u 

u ...._ 

R1  .. 
R1  .. 

u ...._ 
u  ....„ 

R1  .. 
R1  .. 

Scientific  name 


Homoplectra  schutw 

Hydropsyche  abella  

Hydropsyche  reiseni  .„. 

Hydroptila  chekjps 

Hydroptila  deda 

Hydroptila  englisN 

Hydroptila  lagoi 

Hydroptila  ouachita 

Lepidostoma  armanae  ^ 

Lepidostoma  etnieri 

Lepidostoma  goederi  .„. 

Limnephilus  atercus 

Metnchia  volada 

Neothremma  andersoni 


Neothremma  genetia ... 
Neothremma  Siskiyou  . 

Neotrichia  kitae _.. 

Ochotrichia  elongiralla 
Ochrotrichia  contorta .... 


Ochrotrichia  phenosa 
OchrotricNa  provosti .. 
Ochrotrichia  vertreesi . 


Oecetis  parva _ 

Oligophlebodes  mostbento 


Oxyettwa  ttorida 

PadunieUa  nearcUca 

Parapsyche  extensa 

Philocasca  oron 

Polycentropus  cahsoni .. 
Polycentropus  harrisi  .... 

Protoptila  area _ 

Protoptila  tiaJmorhea ..._ 
Protoptila  cahabensis  _.. 
Rhyacophila  aiexanderi . 

Rhyacophila  colonus 

Rhyacophila  haddodd .... 

Rhyacophila  lineata 

Rhyacophila  mosana 

Rhyacophila  spinata 

Rhyacophila  unipunctata . 

Schinia  rufipenna 

Setodes  epicampes ... 

Stactiobiella  cahaba _ 

Theliopsyche  tallapoosa  . 

Tinodes  siskiyou  

Triaenodes  tridonta 

Wormaldia  ocoriee 


ANTS.  BEES.  &  IV-4SPS  (insects. 
Order  HymerKiptera). 

Bombus  frankHni _ 

Deinomimesa  tiawaiertsis 

Deirwmimesa  punae _ 

Ectemnius  (=Ne$oprosopis) 

rutxocaudatus. 
Ectemnius  bktecoratus  (^Nesocrabo 

b.). 
Ectemnius  curtpes  (=Oreocrabro  c.) 
Ectemnius  fuMcrus  (=Oreocrstoro  f.) 

Ectemnius  giffard-  (^Nesocrabo  g.)  .. 
Ectemnius  haleakalae  (^Oreocrabro 
h.). 

Eucerceris  ruSceps 

Ei4)elmus  rUhoaensis 


Family 


Hydropsychidae  .. 
Hydropsychklae  .. 
Hydropsychidae  .. 

Hydroptilklae  

Hydrc^lidae  

Hydroptilidae  

Hydroptflidae  

Hydroptilidae  

Lepidostomatidae 
Lepidostomatidae 
Lepidostomatidae 

Limnephilidae 

Hydroptilidae  ._.... 
Limn^ilidae 


Limnephilidae 
Limnephilidae 
Hydroptilidae  . 
Hydroiabiidas  . 
Hydroptilidae  . 

Hydroptilidae  . 

HydroptHidae  . 

Hydroptilidae  . 

Leptoceridae  . 
Umnephilidae 


Hydroptilidae  

Psychomyidae 

Hydropsychidae  .„ 

limnephilidae  

Polycentropodidae 
Potycentropidae  ... 
Glossosoniatidae  . 
Glossosomatidae  . 
Glossosomatidae  . 

Rhyacophihdae 

Rhyacophilidae 

Rhyacophilidae 

Rhyacophilidae 

Rhyacophilidae 

Rhyacophilidae 

Rhyacophilidae 

Noctuidae _ 

Leptoceridae  

Hydroptilidae  

Lepidostomatklae  .. 

PsychomyikJae 

Leptoceridae  

Ptiitoptamidae  


Apidae  

Sphecidae  

Sphecidae  

Sphecklae 

Sphecidae  

Sphecklae  

Sphecidae  ....'. 

Sphecidae 

Sphecidae  .„.. 

Sphecidae  ..... 
Eupeimidae  ... 


Common  name 


Historic  range 


Schuh's  homoptec*ran  caddislly OR. 

Abellan  hydropsyche  caddisfly  ._ OR. 

Reisen'8  hydropsyche  caddisily OK. 

(Caddisffy,  r»  common  name) AL 

Knoxville  hydroptilan  micro  caddisfly      TN. 

(Caddisfly.  no  common  name) .._ NC,  SC. 

(Caddisfly.  no  common  name) AL 

(Caddisfly,  no  common  name) LA. 

Cold  Spring  caddisfly CA. 

(Caddisfly,  no  common  name) TN 

Goeden's  lepidostoman  caddisfly OR. 

Fort  Dick  hmr^phtlus  caddisfly  ._ CA.  OR. 

Page  Spring  micro  caddeSy AZ.' 

Columbia  Gorge  r>eothremman  OR. 
caddisfly. 

GokJen-horned  caddBlly CA. 

Siskiyou  caddisfly CA. 

Kite's  neotrichian  micro  caddisfly  MO. 

(Caddisfly.  no  common  name) AL. 

Contorted  ochrotrichian  micro  1^.  AR. 

caddisfly. 

Deschutes  ochrotrichian  micro  OR. 

caddisfly. 

Provost's  ochrotrictiian  miao  FL. 

caddttfly. 

Vertrees's  ochrotrichian  micro  OR. 
cadcfsfly. 

Little  oecetis  longhom  caddisfly  „ FL. 

Tombstone  Praine  oligophlebodes  OR. 

caddisfly. 

Ftorida  oxyethiran  micro  cadcfsfly  ....  FL  TX?. 

Nearctic  paduniellan  caddisfly  .._ AR. 

King's  Creek  parapsyche  cadd»fly  ...  CA. 

Clatsop  phik>cascan  caddisfly  ..._ OR. 

Carlson's  polycentropus  cadc&^y  ....  SC. 

(Caddisfly.  no  common  name) .._ AL. 

San  Marcos  saddle-case  caddisfly  ...  TX. 

BalrTX)rtiea  saddle-case  caddisfly AZ.  TX. 

Cahaba  saddle-case  caddisfly  .._ AL. 

Alexanders  rhyacophilan  caddisfly  ...  MT. 

Ot>rien  rhyacoptiilan  caddisfly  ..._ OR. 

Haddock's  rhyacophilan  caddisfly  ..'...  OR. 

Castle  Crags  rhyacophilan  caddisfly  CA. 

BikJbed  rtiyacophilan  caddofly  ._ CA. 

Spiny  rhyacophilan  caddisfly  CA. 

One-spot  rhyacophilan  caddisfly OR. 

Scrub  goWen  aster  noctuid  rrwlh FL. 

(Caddisfly.  no  comnKMi  name) AL  TN. 

((Daddisfty,  no  common  name) .._ AL 

(Caddisfly.  no  common  name) .._ AL. 

Siskiyou  caddisfly OR. 

Three-tooth  longWned  caddsfly  ....  OK.  FL 

(Caddisfly.  ne  corronon  name) .._ SC. 


Franklin's  tJumbiebee OR.  CA. 

Hawaiian  deirx>mMnesan  sphecid  HI. 

wasp. 

Puna  dainomimesan  sphecid  wasp  „  HI. 

RedtaH  sphecid  wasp  (not  yeNow-  HI. 

faced  t>ee). 

Bidecoratus  sphecid  wasp _ m. 

Short-loot  ectenvMJS  sphecid  wasp  ..  HI. 

Brown  cross  ectemnius  f^ihecad  HI. 

wasp. 

Giffard's  ectemnius  sphecid  wasp  ....  HI. 

Haleakala  ectemnius  j^ihecid  wasp  .  HI. 

Redheaded  ^>hecid  weop CA*.  NV. 

Nihoa  eupelmus  wasp ..  HI. 
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Trend 
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U  ... 
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U... 
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U  .. 
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U.. 

u.. 
u.. 
u.. 
u.. 

u.. 
u.. 
u.. 
u. 
u. 
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u. 
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u. 
u. 
u. 

D. 

u. 

D. 
U. 

u. 
u. 

D. 

U 

U 

U 
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Re 
gkx) 


Rl  .. 

R1  .. 
Rl  .. 
Rl  .. 

Rl  .. 

Rl  .. 

R1  .. 
R1  .. 
Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

R1  .. 

Rl  .. 

R1  .. 

R1  ., 

Rl  . 
Rl  . 
Rl  . 
Rl  . 
Rl  . 
Rl  . 
R1  . 
Rl  . 
Rl  . 
Rl  . 
R1  . 
Rl  . 
Rl  . 

Rl  . 
Rl  . 
Rl  . 
Rl  . 
Rl 

Rl 
R1 
Rl 
Rl 
R1 
Rl 
Rl 

Rl 
Rl 
R1 
Rl 
Rl 
Rl 
Rl 
R1 
Rl 
Rt 
Rl 


Rl 

R4 
R2 
R2 
R2 
R2 


Scientific  name 


Hylaeus  (=Nesoprosopis) 

an&enokJes. 
Hylaeus  (=Nesoprosopis)  anomala 
Hylaeus  (=:Nesoprosopis)  anthricina 
Hylaeus  (=NesopfOsopis) 

assimulans. 
Hylaeus  (=Nesoprosopis) 

caeruleipennis. 
Hylaeus  (=Nesoprosopis) 

cNorosticata. 

Hylaeus  (=Nesoprosopis)  comes 

Hylaeus  (^oNesoprosopis)  coniceps  .. 
Hylaeus  (=Nesoprosopis) 

crabronoides. 

Hylaeus  (=Nesopr(^opis)  difficilis 

Hylaeus  (=Nesoprosopis)  dimidiata  .. 

Hylaeus  (=Nesoprosopis)  fadlis 

Hylaeus  (=Nesoprosopis)  filicum 

Hylaeus  (=Nesoprosopis)  flavifrons  .. 
Hylaeus  (=Nesoprosopis)  flavipes  .... 
Hylaeus  (=Nesoprosopis) 

fuscipennis. 
Hylaeus  (=Nesoprosopis)  haleakalae 
Hylaeus  (=Nesoprosopis)  hirsutula  ... 

Hylaeus  (^Nesoprosopis)  hosWis 

Hylaeus  (^Nesoprosopis)  hula  

Hylaeus  (=Nesoprosopis)  insignis  .... 
Hylaeus  (=Nesoprosopis)  kauaiensis 

Hylaeus  (^Nesoprosopis)  koae  

Hylaeus  (=Nesoprosopis)  kona  

Hylaeus  (=Nesoprosopis)  laeta  

Hylaeus  (=Nesoprosopis)  longiceps  . 
Hylaeus  (=Nesoprosopis)  obscurata 
Hylaeus  (=Nesoprosopis)  ombrias  ... 
Hylaeus  (=Nesoprosopis) 

perkinsiana. 
Hylaeus  (=Nesoprosopis)  pubescens 
Hylaeus  (^Nesoprosopis)  satellus  .... 
Hylaeus  (=Nesoprosopis)  simplex  .... 
Hylaeus  (=Nesoprosopis)  specularis 
Hylaeus  (=Nesoprosopis) 
sphecodoides. 

Hylaeus  (=Nesoprosopis)  unica 

Hylaeus  (^Nesoprosopis)  vicina  

Hylaeus  (=Nesoprosopis)  volatilis  .... 
Myrmosula  pacifica  (=Mymtosa  p.)  .. 
Nesomimesa  kauaiensis 

Nesomimesa  perkinsi 

Nesomimesa  sdopteryx 


Family 


Odynerus  nigripennis 

Odynerus  niihauensis 

Odynerus  radula  ~... 

Odynenis  soror 

Perdita  hirticeps  luteocincta 
Perdita  scitula  antiochensis 

Phaeogramma  sp 

Philanthus  nasalis 

Proceratium  califomKum  .... 
Sclerodermus  nihoaensis  .... 
Smithistruma  reliquia  


Hylaeidae 

Hylaeidae 
Hylaeidae 
Hylaeidae 

Hylaeidae 

Hylaeidae 


Hylaeidae  .... 
Hylaeidae  .... 
Hylaeidae  ... 


Cesonia  irvingi  ... 
Cicurina  bandida 
Cicurina  baroni ... 
CkMrina  cueva  ... 
Cicurina  madia  ... 


Hylaeidae  .. 
Hylaeidap  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 

Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  .. 
Hylaeidae  . 
Hylaeidae  .. 
Hylaeidae  . 
Hylaeidae  . 
Hylaeidae  . 

Hylaeidae  . 
Hylaeidae  . 
Hylaeidae  . 
Hylaeidae  . 
Hylaeidae  . 

Hylaeidae  . 
Hylaeidae  . 
Hylaeidae  . 
Mutillidae  .. 
Sphecidae 
Sphecidae 
Sphecidae 


ARACHNIDS  (Class  Arachnida). 

SPIDERS  (Arachnids.  Order  Aranea). 
Adelocosa  anops  


Vespidae  ... 
Vespidae  ... 
Vespidae  ... 
Vespidae  ... 
Andrenidae 
Andrenidae 
Tephritidae 
Sphecidae  . 
Formtcidae 
Bethylidae  . 
Formicidae 


Lycosidae 


Gnaphosidae 
Dictynidae  .... 
Dtctynidae  .... 
Dictynidae  .... 
Dictynidae  .... 


ConinKMi  name 


Andrenoid  yellow-faced  bee  .. 

Anomalous  yellow-faced  bee 
Anthricinan  yellow-faced  Ijee 
Assimulans  yellow-faced  bee 


Bluewing  yellow-faced  bee 

Chlorostictan  yellow-faced  bee 


Comes  yellow-faced  bee  

Conehead  yellow-faced  bee  . 
Crabronoid  yellow-faced  bee 


Historic  range 


Difficutt  yellow-faced  bee 

Dimidiatan  yellow-faced  bee  . 

Easy  yellow-faced  bee 

Fem  yellow-faced  bee  

Very  yellow-faced  bee  

Yellow-foot  yellow-faced  bee 
Darkwing  yellow-faced  bee  ... 


Haleakala  yellow-faced  t>ee  ... 

Hirsute  yellow-faced  bee  

Hostile  yellow-faced  bee 

Hulan  yellow-faced  bee  

Insignis  yellow-faced  bee 

Kauai  yellow-faced  bee 

Koa  yellow-faced  bee  

Kona  yellow-faced  bee  

Laetan  yellow-faced  Ijee 

Longfiead  yellow-faced  bee  ... 
Obscuratan  yellow-faced  bee 

Ombrias  yellow-faced  bee  

Perkin's  yellow-faced  bee 


Furry  yellow-faced  bee  

Satellus  yellow-faced  bee 

Simple  yellow-faced  bee 

Specular  yellow-faced  bee 

Spfiecodoid  yellow-faced  bee 


Unique  yellow-faced  bee  

Vicinan  yellow-faced  bee 

Volatile  yellow-faced  tiee 

Antiodi  mutillid  wasp  

Kauai  nesomimesan  sphecid  wasp  .. 
Perkins'  nesomimesan  sphecid  wasp 
Shade-winged  nesomimesan 

sphecid  wasp. 
Black-winged  odynerus  vespid  wasp 

Niihau  odynerus  vespid  wasp 

Radulan  odynerus  vespid  wasp 

Soror  odynerus  vespid  wasp  

Yellow-banded  andrenid  bee 

Antioch  andrenid  bee 

Po'olanui  gall  fly 

Antioch  sphecid  wasp 

Valley  oak  ant 

Nihoa  sclerodermus  wasp  

Ancient  ant 


Kauai  cave  wolf  spider  (pe'e  pe'e 
maka  "ole). 

Key  gnaphoskl  spider 

Bandit  Cave  spider  

Rot)ber  Baron  Cave  spider 

(Spkler,  no  common  name) 


HI. 

HI. 
HI. 
HI. 

HI. 

HI. 

HI. 
HI. 
HI. 

HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 

HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 
HI. 

HI. 
HI. 
HI. 
HI. 
HI. 

HI. 

HI. 

HI. 

CA. 

HI. 

HI. 

HI. 

HI 

HI. 

HI 

HI. 

CA. 

CA. 

HI 

CA. 

CA. 

HI. 

CA. 


HI. 

FL. 
TX 
TX 
TX 


Madia's  cave  spider I  TX 
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Status 


Cate- 
gory 


2 

2 

1  

2 

2 

2 

PE  .... 

2  

2  

2 

2 

2  

2  

2  

2  


2\ 

2  i 

2 ' 

2 

2 

2  „.... 


1 

PE 

PE 

PE 

PE 

PE 

PE 


2  ..„.. 
2  ..._.. 
2  ..._.. 


Trend 


Lead 
Re- 
gion 


Scientific  name 


U 
U 
U. 
U. 

U. 
U. 
U. 
U. 
U. 


D 
U 
U 
D 
U 
U 
D 

U 
U 
U 


R2 

R2 

fl2 

R4 

R5 

Rl 

R4 

R2 

R4 

R4 

R4 

R4  . 

R4  . 

R4  . 

Rl  . 


Rl 
Rl 
Rl 
R5 

Rl 
R2 
R2 
R5 
R5 

R5 
R5 
R5  . 
Rl  . 
Rl  . 
Rl  . 
Rl  . 


Rl 
Rl 

Rl 
Rl 
Rl 
Rl 
Rl 
R2 


Rl 
Rl 
Rl 
Rl 
Rl 
R1 
Rl 


R5 
R5 
R5 


R4 

.R4 
R4 


Ciamna  verm 

CkMrina  vespera 

Ckxmrja  wartoni 

Cyclocosma  torreya 

Islandiam  tpeophHa  . 

Metadollof 

Microhexura  monlivaga . 
Neoleptoneta  mnrops  .... 

Nesticus  coqxri _. 

Nesticus  dilutus 

Nesticus  furtivus 

NestKus  jonesi ..._ _ 

Nesticus  valerrtinei 

Sosippus  placidus 

Telema  sp 


FamNy 


PSEUDOSCORPIONS  (Arachnids, 
Order  Pseudoscapiones). 

Aphrastochthanius  grubbsi 

Aphrastochthonius  similis  ~._ 

Apochthonlus  malheuri _.. 

Apochthonius  pauaspinosus 

Archeolarca  aalbtu 

Archeolarca  cavicola 

Archeolarca  guadalupensis . ...".. 

Chitrella  regina 

Kleptochthonius  hertroti 

Kleptochthonius  hetricki 

Kleptochthonius  orpheus 

Kleptochthonius  proseipinae 

La/ca  laceyi , .^I.I."! 

MKrocrea^s  imperialts 

Pauroctonus  maritimus _. ] 

Pseudogarypus  orpheus 


Dictynidae  „. 
Dictynidae  ... 
Dictynidae  ... 
Ctenizidae  ... 
Lymphiidae  „ 
Araneidae  .... 

Dipluridae  

Leptonetidae 
Nesticidae  .... 
Nesticidae  .... 
Nesticidae  .... 
Nesticidae  .... 
Nesticidae  .... 

Lycosidae 

Telemidae  .... 


Chthoniidae 
Chthoniidae 
Cfithoniidae 
Chthoniidae 


Garypidae ... 
Garypidae  ... 
Garypidae ... 
Syannidae  .. 
Chthoniidae 


HARVESTMEN  (Arachnids.  Order 
Opillones). 

Cak^ina  (^Sitakma)  minor „... 

MKrocina  edgewoodensis _... 

Microana  homi ___ 

MKrodna  Jungi _...I". 

Microcina  leei '"  " 

MKrodna  lumi „ ~" 

MKTOcir^a  titKirona „.™" 

Texetia  cokendotpheri ..""!!."...!.. 

CRUSTACEANS  (Class  Crustacea). 

FAIRY  SHRIMPS  (Crvstaceans. 
Order  Anostraca). 

Artcmia  monica „ 

Branchinecta  conservatkj ,... 

Branchinecta  tongiartterma 

Branchinecta  ty/Khi ''"" 

Branchinecta  sandiegoensis 

Lepidurus  packardi \Z 

Linderiella  ocddentalis 

CLAM  SHRIMP  (Cmstaceans.  Order 
Spimcaudata). 

Eulimnadia  agassizH 

Eunmnadia  stoningtonensis 

Umnadia  lenticularis 


OSTRACODS  (Cnjstaceans.  Order 
Podocopa). 

Ascetacthere  cosmata 

Cymocythere  clavata 

DactyhcythefB  tsatetae '""' 


Chthoniidae 

Chthoniidae 

Chthonudae _. 

Garypidae  . 

Neobisiidae  

Vejovidaa  

Pseudogarypidae 


Phalangodidae 
Phalangodidae 


Phalangodidae 
Phalangodidae 
Phalangodklae 
Phalangodidae 
Phalangodidae 
Phalangodklae 


Artemiidae  .„ 

B,'anchinectidae 
Brarx:hinectidae 
firarx^inectidae 

Brar.chinectKlae 

Triopsidae  

LinderieUidae 


Limnadiidae 
Llmnadiidae 
Limnadiidae 


Entocytheridae 
Entocyttieridae 
Cntocytheritlae 


Coovnonname 


Venis  cave  spider 

Vesper  cave  spider 

Warton's  cave  spider * 

Ton^eya  trap-door  spider Z". 

Cavern  sheet-web  spider Zl 

Dolloff  Cave  spider ™.... 

Spoice-fir  moss  spider _...", 

Government  Canyon  cave  spider  '. 

Lost  Nantahala  Cave  spider 

Grassy  Creek  Cave  spider  ._...„."! 

Crystal  Cavenns  cave  spider 

Cave  Spring  Cave  spider  .„ _".J 

Valentine's  cave  spider 

Lake  Placid  furwiel  wolf  spider  Z._ 
Santa  Cruz  teiemid  spider 


Grubbs'  cave  pseudoscorpion 

Carlow's  Cave  pseudoscorpion 

Malheur  pseudoscorpion _... 

Dry  Fork  Valley  cave 

pseudoscorpion. 

Aalbu's  cave  pseudoscorpion 

Grand  Canyon  cave  pseudoscorpion 

Guadalupe  cave  pseudoscorpion  

Royal  syarinid  pseudoscorpion 

Greenbrier  Valley  cave 

pseudoscorpioa 

Organ  Cave  pseudoscoiplon 

Orpheus  cave  pseudoscorpon 

Proserpina  cave  pseudoscorpion 

Lacey's  cave  pseudoscorpion 

Empire  Cave  pseudoscorpion  .._ 

Monterey  Dunes  scorpion 

Music  Hall  Cave  psaudoscoipkw 


Edgewood  t*.Td  harvestman  

Edgewood  Park  micro^imd  harvest- 
man. 
Horn's  micro4>!irvj  harvestman 

Jung's  micro-tjfind  harvEstm»)  

Lee's  micro-blind  harvestman 

Lum's  micro^nd  harvestman 

Tiburon  miao-t)lirxi  harvestman  ....... 

Robber  Baron  Cave  harvestman 


Mono  Lake  brme  shrimp  „. 
Conservancy  fairy  shrimp  _ 

Longhorn  fairy  shrimp 

Vernal  pool  fairy  shrimp 

San  Diego  fairy  shrirrp 

Vernal  pool  tadpole  shrimp 
California  linderiella _ 


Faxon's  dam  shrimp 

Connecticut  dam  shrimp 
Arrtencan  clam  shrirrp 


Grayson  crayfish  ostracod 

Oconee  crayfish  ostracod 

(Ostracod,  no  conunon  name) 


^fistoric  range 


TX 
TX 
TX 

FL 

WV. 

CA. 

NC,  TN. 

TX 

NC. 

TN. 

TN. 

AL. 

TN. 

FL 

CA. 


CA. 
CA. 
OR. 
WV. 

CA. 
A2. 
TX. 
WV. 

WV. 

WV. 

WV. 

WV. 

CA. 

CA. 

CA. 

CA. 


CA. 
CA. 

CA. 
CA. 
CA. 
CA. 
CA. 
TX 


CA. 
CA. 
CA. 
CA. 
CA. 
CA. 
CA. 


MA. 

CT. 

MA.  Ff.  GrBen- 

land.  Northern 

Europe. 


NC.  VA 
NC.  SC 
WC. 
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Status 


Cate- 
gory 


2 
2 
2 
2 
2 


2  . 

2  . 

2  . 

2  . 

2 

2 

2 

2 

2 

2 

2 


2  ... 
2... 
2  ... 

2... 
2.. 

1  .. 

2  .. 
2  .. 
2.. 
2  .. 
2  .. 

1  .. 

2  .. 

2.. 

2.. 

2  . 
2  . 

2. 
2. 

2. 
2  . 

2 

2 

2 
2 


3B 


2 
2 


2  .- 
2  .. 
2.. 
2.. 


2 
2 


Trend 


U... 
U... 
U... 

U... 
U... 
D.. 
U.. 
U.. 
U.. 
U.. 
U.. 
U.. 
U.. 

U.. 

U.. 

U. 
U. 

U. 

u. 

u. 
u. 

u. 

u. 

u 
u 


N.. 

U. 

U. 
U. 

u. 
u. 
u. 
u. 

u 

u 


Lead 
Re- 
gion 


R4 
R4 
R4 
R4 
R4 


R4 
R5 
R4 
R3 
R5 
R2 
R4 
R5 
R5 
R1 
R5 


R3  .. 
R2  .. 
R5  .. 

R4  .. 
R4  .. 
R3  .. 
R4  .. 
R2  .. 
R2  .. 
R2  .. 
R1  .. 
R1  .. 
R5  .. 

R2  .. 

R2  . 

R3  . 
R2  . 

R5  . 
R2  . 

R4  . 
R6  . 

R5 

R5 

R5 
R2 

R4 

R2 


Scientific  name 


R1 
R2 

R1 
R5 
R1 
R5 

R2 

R1 


Dactylocythere  peedeensis 

Dacfykxythere  prinsi 

Waltoncythere  acuta 

Diacydops  jeannelli  putei 

Skistodiaptomus  carolinensis 

ISOPODS  (Crustaceans,  Order 
Isopoda). 

Caeckjotea  barri 

CaeckJotea  carinulus  

Caeckk>tea  carolinensis 

Caeckiotea  filKispelurKae 

CaeckMea  franzi 

Caeckiotea  macropoda 

Caeckiotea  ruckajackensis 

Caeckiotea  simonini 

Caeckiotea  sinuncus 

Caeckjotea  tomalensis ~..~ 

Lirceus  cuiveri 


Family 


Entocytheridae 
Entocythertdae 
Entocyttieridae 

Cydopidae  

Cyclopidae  


AMPHIPODS  (Crustaceans.  Order 
AmpNpoda). 

Alkxrartgonyx  hubricM 

AlkKrangonyx  pelluckkjs 

Crar^gonyx  dearolfi 


Crangonyx  grandimarujs 

Crangonyx  twtbsi „^..... 

Gammarus  acherondytes 

Gammarus  txxjsfiekii 

Ganvnarus  desperatus  

Gammarus  hyalletokies  ~ 

Gammarus  pecos - 

Metabetaeus  k)hena 

Spelaeorchestia  kokiana 

Stygobromus  araeus 

(=Apocrangonyx  a.). 
Stygobromus  arizonensis 

(^Stygonectes  a.). 
Stygobromus  balconis 

(=Stygonectes  b.). 
Stygobromus  barri  (=Stygonectes  b.) 
Stygotxonnjs  bifurcatus 
(=Stygonectes  b.). 

Stygobromus  biggersi 

Stygobromus  bowmarv 
(sStygonectes  b.). 

Stygobromus  carolinensis 

Stygobromus  clantoni  (^Stygonectes 

c). 
Stygobromus  conradi  (=Stygonectes 

c). 
Stygobromus  cooperi  (^Stygonectes 

c). 

Stygobromus  culveri 

Stygobromus  dejectus 

(^Stygonectes  d.). 
StygobnxTHJS  elatus  (^Stygonectes 

e.). 
Stygobromus  flagellatus 

(=Stygonectes  f.). 

Stygobromus  gradyi 

Stygotxomus  hadenoecus 

(=Stygonecles  h.). 

Stygotxomus  harai 

Stygobromus  hoflmani 

Stygobromus  hubbsi 

Stygobromus  indentatus 

(^Stygonectes  i.). 
Stygobromus  kx^pes 

(MStygonectes  I.). 
Stygobromus  mackemiei 


Common  name 


Asellidae  . 
Asellidae  . 
Asellidae  . 
Asellidae  . 
Asellidae  . 
Asellidae 
Asellidae 
Asellidae 
Asellidae 
Asellidae 


(Ostracod,  no  common  name) 
Whitewater  crayfish  ostracod .. 
(Ostracod.  no  common  name) 

Carolina  well  diacydops  

Carolina  skistodiaptomus 


Historic  range 


Clifton  Cave  isopod 

(Isopod.  no  common  name) 

Bennets  Mill  Cave  water  slater 

(Isopod,  no  common  name) 

Franz's  isopod 

Bat  Cave  isopod  

Nickajack  Cave  isopod  

(Isopod,  no  common  name)  ..... 

(Isopod,  no  common  name) 

(Isopod.  no  common  name) 


AsellkJae Rye  Cove  Cave  isopod 


Gammaridae  

Gammaridae  

Crangonyctidae  . 

Crangonyctidae 
Crangonyctklae 
Gammaridae  .... 
Gammaridae  .... 
Gammaridae  .... 
Gammaridae  .... 
Gammaridae  .... 

Alpheidae  

Talitridae  

Crangonyctidae 


Crangonyctidae  .. 

Crangonyctidae  .. 

Crangonyctidae  .. 
Crangonyctidae  .. 

Crangonyctidae  .. 
Crar>gonyct)dae  .. 

Crangonyctidae  .. 
Crangonyctidae  .. 

Crangonyctidae  . 

Crangonyctidae  . 

Crangonyctidae  . 
Crangonyctidae  . 

Crar)gorryctidae  . 

Crangonyctidae  . 

Crangonyctidae  . 
Crangonyctidae  . 

Crangonyctidae 
Crangonyctidae 
Crangonyctklae 
Crangonyctidae 

Crangonyctklae 

Crangonyctklae 


Central  Missouri  cave  amphipod 

Oklahoma  cave  amphipod 

Dearolf s  (=Pennsylvania)  cave 
amphipod. 

Ftorida  cave  amphipod  

Hobb's  cave  amphipod 

Illinois  cave  amphipod  ~~ 

Bousfield's  amphipod 

Noel's  amphipod  ~..~. 

Diminutive  amphipod  

Pecos  amphipod  

(Amphipod,  no  common  name)  . 

Kauai  cave  amphipod  

Tklewater  interstitial  amphipod  .. 


Arizona  cave  amphipod  ... 
Bakxxies  cave  amphipod 


Barr's  cave  amphipod 

Bifurcated  cave  amphipod  . 

Bigger's  amphipod 

Bowman's  cave  amphipod 


Yancey  skJeswimmer 

Clanton's  cave  amphipod  

Bumsville  Cove  cave  amphipod 

Cooper's  cave  amphipod 


Culver's  cave  amphipod  .. 
Cascade  Cave  amphipod 


Elevated  Spring  amphipod 
Ezell's  Cave  amphipod 


Grady's  cave  amphipod 

Devil's  Sinkhole  amphipod . 


Hara's  cave  amphipod 

(Amphipod.  no  common  name) 

Malheur  Cave  amphipod 

TkJewater  amphipod  


Long-legged  cave  amphipod 
MacKenzie's  cave  amphipod 


NC. 
NC 
NC. 
NC 
NC 


KY. 

MD.  WV. 

NC.SC 

OH. 

MD.  PA. 

OK. 

TN. 

WV. 

WV. 

XA. 

VA. 


MO. 
OK. 
MD.  PA*. 

FL 

FL 

IL. 

KY. 

NM. 

TX. 

TX. 

HI. 

HI. 

VA. 

AZ. 

TX. 

MO. 
TX. 

MD.  PA.  VA.  WV 
OK. 

NC 
KS.  MO. 

VA. 

WV. 

WV. 
TX. 

AR. 

TX. 


CA. 
TX. 

CA. 
VA. 
OR.   / 
MO.  NC.  VA. 

TX. 

CA. 
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Status 


Cate- 
gory 


3B 
2  . 
2 


2 
2 

2 

1 

2 


2  .... 
2  .... 
2  .... 


2 
2 


2., 
2.. 
2,. 


2  ... 
2... 
3C 
2  ... 
2  ... 
3C 

2  ... 


2 
2 
2 


t 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2U 

2 

2 

2 

2 


2 

2 

2 

2 

30  ... 

2 

2  .L.. 
2  ..... 
2  .,„.. 
3C  ... 


Trend 


N 

U 

g — 

u 

u 

u ..... 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 


u 
u 

D 

u 

u. 

u, 

u. 

u. 

u. 

u. 

u. 

u. 

u. 

0. 

u. 
u. 

u. 
u. 
u. 
u. 

N. 

u. 
u. 
u. 
u. 

N. 


Lead 
Re- 
gion 


R4 

R5 

R5 

R5 
R4 

R5 

R2 

R5 

R3 
R5 
R2 

R4 
R5 

R5 

R3 

R1  , 


R1 
R1 
R4 
R4 
R4 
R4 

R4 

R4 
R4 
R4 

R4 

R2 

R5 

R4 

R4 

R4 

R4 

R4 

R4 

R4 

R4 

R1 

R4 

R4 

R3 

R4  . 

R4  . 

R4  . 
R1  . 
R2  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 
R4  . 


Scientific  name 


Stygobromus  montanus 

(=Stygonectes  m.). 
Stygobromus  morrisoni 

(=Stygonectes  m.). 
Stygobromus  mundus  (=Stygonectes 

m.). 

Stygobromus  nanus 

Stygobromus  nortoni 

(='Apocrangonyx  a). 
Stygobromus  parvus 

(=Apocrangonyx  p.). 
Stygobromus  pecki  (^Stygonectes 

Ph 
Stygobromus  pizzinii  (=Stygonectes 

P)- 

Stygobromus  putealis 

Stygobromus  redactus 

Stygobrontus  redelU  (=Stygonectes 

r.y 

Stygobromus  smithi  „ 

Stygobromus  spinatus 

(=Stygonectes  s.). 
Stygobromus  stellmacki 

(=Stygonectes  s.}. 
Stygobromus  subtilis 

(=Apocrangonyx  s.). 
Stygobromus  wengerorum 

CRAYFISHES  &  SHRIMPS  (Cnjsta- 

ceans.  Order  Decapoda). 

Antecaridina  lauensis 

Calliasmata  pholkiota „ 

Cambarus  catagius 

Cambarus  englisN  ... .. ... 

Cambarus  extraneus „... 

Cambanjs  georgiae  (sutogen. 

Punctk:ambarus). 
Cambarus  hiwassensis  (subgen. 

Puncticambarus). 

Cambarus  miltus 

Cambarus  obeyensis 

Cant>arus  parrisN  (sut)gea 

PunctKambarus). 
Cambarus  retHjrrus  (subgen. 

PurKtKambarus). 

Cambarus  tartarus „ 

Cambarus  veteranus . 

Distocambarus  your)gineri 

FallKambanjs  burrisi 

FallKambams  danielae 

FallKambarus  gilpini _ 

FallKambarus  gordoni ^ 

FallKambarus  harpi 

FallKambarus  jeanae 

FallKambarus  petilKarpus 

Hakxandina  palahemo „ 

Hobbseus  orconectokies 

Orconectes  sp 

Orconectes  indianensis 

Orconectes  jeffersorU 

Orconectes  virginiensis  (subgen. 

Crockerimis). 

Orconectes  wHIiamsi 

Palaemonella  bumsi 

Palaemonetes  antrorum 

Procambarus  acherorrtis 

Procambarus  barbiger „ 

Procambarus  cometes 

Procambarus  connus 

Procambarus  ferru^neus 

Procambarus  fitzpatncki 

Procambarus  lagniappe 


Family 


Crangonyctidae 

Crangonyctklae 

Crangonyctklae 

Crar>gonyctidae 
Crangonyctidae 

Crangonyctidae 

Crangonyctidae 

Crangonyctidae 

Crangonyctidae 
Crangonyctidae 
Crangonyctidae 

Crangonyctidae 
Crangonyctklae 

Crangonyctidae 

Crangonyctklae 

Crangonyctklae 


Atyklae  

Hippolytidae 
Cambarklae  . 
Cambaridae  . 
Camtjarklae  . 
Cambarklae  . 

Cambaridae  . 

Cambarklae  .. 
Cambarklae  .. 
Cambarklae  .. 

Cambaridae  .. 

Cambarklae  .. 
Cambarklae  .. 
Cambarklae  .. 
Cambaridae  .. 
Cambarklae  .. 
Cambarklae  .. 
Camt>arklae  .. 
Cambarklae  .. 
Cambaridae  .. 
Cambaridae .. 

Atyklae  

Cambaridae  .. 
Cambaridae  .. 
Cambarklae  .. 
Camt>aridae  .. 
Cambarklae  .. 

Camattarklae 
PalaerTKjnklae 
Palaenx>nklae 
Cambarklae  ... 
Camt)arklae  ... 
Cambarklae  ... 
Cambarklae  ... 
Cambarklae  ... 
Cambaridae  ... 
Camt)aridae  ... 


Common  name 

Histork;  range 

Mountain  cave  amphipod 

AR 

Morrison's  cave  amphipod 

VA,  WV. 

Bath  County  cave  amphipod  

VA 

Pocahontas  cave  amphipod  

WV 

Norton's  cave  amphipod 

TN. 

Minute  cave  amphipod 

WV. 

Peck's  cave  amphipod 

TX. 

Pizzini's  amphipod 

DC,  MD,  PA.  VA. 

Wisconsin  well  amphipod  

Wl. 

Redacted  cave  amphipod 

Redell's  cave  amphipod „ 

WV. 
TX. 

Alabama  well  amphqxxl 

Spring  cave  amphipod 

AL 
WV. 

Stellmack's  cave  arrphipod 

PA. 

SiAtte  cave  amphipod 

IL  MO 

Wengerors"  cave  amphipod  „ 

CA 

(Shrimp,  no  common  name) 

(Shrimp,  no  comnxxi  name) 

GreenstJOro  burrowing  crayfish 

(Crayfish,  no  common  name)  ..^ 

Chickamauga  crayfish „ 

Little  Tennessee  crayfish 

Hi. 
HI. 

NC. 

AL  GA. 
GA,  TN. 
NC  GA. 

Hiwassee  crayfish 

NC.GA. 

AL 
TN. 
NC  GA. 

(Crayfish,  no  common  name)  w 

Otiey  crayfish 

Parrish  crayfish  

French  Broad  crayfish 

NC 

(Crayfish,  no  common  name) 

(Crayfish,  no  comnxwi  name)  

Saluda  crayfish  

(Crayfish,  no  common  name) 

(Crayfish,  no  common  name)  

(Crayfish,  no  comnxw  name)  

(Crayfish,  no  common  name) 

(Crayfish,  no  common  name)  

(Crayfish,  rx)  convTx>n  name)  

OK. 

VA.  WV.  KY 

SC. 

ALMS. 

MS.AL 

AR. 

MS. 

AR. 

AR 

(Crayfish,  no  common  name) 

AR. 

(Shrimp,  no  common  name) 

HI 

Oktibbeha  rivulet  crayfish  

IMS. 

Shelta  Cave  crayfish 

Indiana  crayfish . . 

Louisville  crayfish 

Chowanoke  crayfish  .„ 

AL 
IL  IN. 
KY. 
NC,  VA. 

(Crayfish,  no  common  name)  

AR.  MO. 

(Shrimp,  no  common  name) 

Texas  cave  shrimp 

Palm  Springs  Cave  crayfish  

Jackson  Prairie  crayfish 

Mississippi  flatwoods  crayfish 

Carrollton  crayfish 

HI. 

TX. 

FL 

MS. 

MS. 

MS 

(Crayfish,  no  comnxxi  name)  

Spinytail  crayfish 

(Crayfish,  no  common  name)  

AR. 
MS. 
MS. 
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Status 


Cate- 
gofy 


2  .. 
2  .. 
2.. 

2.. 
2.. 

2.. 
2.. 
2.. 
2.. 

2.. 

2.. 
2  .. 
2  .. 
2.. 
2.. 
2.. 

2  .. 

2. 
2. 
2. 
3B 
3B 


Trend 


D 
U 
U 

D 
U 

U 

U 
U 
U 

U 

U 
U 
U 
U 
U 

u 

u 

u 
u 
u 

N 
N 


Lead 
Re- 
gion 


R4 
R4 
R4 

R4 
R4 

FM 
R1 
R4 
R1 


R1 

R3 
R1 
R5 
R5 
R6 
R5 

R1 

R4 
R4 
R4 
R5 
R5 


Scientific  name 


Pmcamberus  lepidodactyka 

Procambanis  lylei — 

Procarrterus  medialis  (subgen. 

Ortmanntcus). 

Procambarus  pictus 

Procambanjs  plumimanus  (subgen. 

Ortmannicus). 

Procambarus  pogum 

Procaris  hawaiarja 

TypNafya  monae 

Vetericaris  chaceorum 

EARTHWORMS  (Annelids,  Class 

Oligochaeta). 
Megascolides  macelfresN 

FLATWORMS  (Turbellaria). 
Kenkia  glandulosa  (=Macrocotyla  g.) 

Kenkia  rhynchida  ~ 

Procotyla  typhlops _ 

Sphalk}plana  cutverl , _ 

SphaUoplana  pricel 

Sphalloplana  virginiana 

HYDROIDS  (Cnidaria). 
Ostroumovta  horii  fiaumov  „ 

SPONGES  (Porifera). 

Corvomeyenia  carodnensis 

Dosilia  palmeri  

Ephydatia  subtilis 

Heteromeyerua  longistylis 

SpongUla  heteroslerito  


Faniily 


CambaHdae 
Cambaridae 
Caniberidae 

Cambaridae 
Camt}aridae 

Cambaridae 

Procahdidae 

Atyidae  

Procaridae  .. 


Megascoiecidae 

Kenkiidae  

Kenkiidae  

Kenkitdae  

Kenkiidae  

Kenkiidae  

Kenkiidae  

Moerisadae 

SpongHTidae 

Spongillidae 

SfMngillklae 

Spongillidae 

Spongiftdae 


Common  name 


Pee  Dee  kHic  crayfish 

Shutispear  crayfish  _..^ 

Altwrmarte  crayfish — 

Black  Creek  crayfish 

Croalan  crayfish 

Bearded  red  crayfish 

(Shrimp,  no  common  name) 

Mona  cave  shrimp  

(Shrimp,  no  common  name) 


Oregon  giant  earthworm — 

(Planarian,  no  common  name) 
(Planarian,  no  common  name) 
(Planarian,  no  comnwn  name) 

Culver's  planarian  

Refton  Cave  planarian 

(Planarian,  no  common  name) 

(Hydroid.  no  common  name)  .. 

Carolina  sponge 

Oklawaha  sponge  — ~..~.. 

Kissimmee  sponge 

Penrisylvama  sponge 

Oneida  sponge  


Dated:  August  31.  1994. 
MoUie  H.  Beattie 

Director.  U.S.  Fhh  and  W^dlife  Service 
[FR  Doc  94-23029  Filed  11-14-94;  8:45  am) 
BILLING  CODE  43t«-«S-f 


Historic  range 


SO. 


NO, 
MS. 
NO. 

FL. 

NO. 


MS.  ' 

HI. 

PR.  West  Indies. 

HI. 


OR. 

MO. 
OR. 
MD, 
WV. 
PA. 
VA. 


lA. 


VA. 


HI,  Japan 

SC. 

FL,  Mexico. 

FL. 

PA. 

MY. 


Tuesday 
November  15,  1994 


Part  V 


Department  of 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Funding 
Priorities  for  Fiscal  Years  1995-1996  for 
Rehabilitation  Research  and  Training 
Centers. 

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1995-1996.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  These  proposed  priorities  are 
intended  to  improve  outcomes  for 
individuals  with  disabilities. 
DATES:  Comments  must  be  received  on 
or  before  December  15, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
rddressed  to  Betty  Jo  Berland,  U.S. 
Department  of.Education,  600 
Independence  Avenue,  S.W.,  Switzer 
Building.  Room  3424,  Washington,  D.C. 
20202-2601.  Internet  address: 
Training       Centers@ed.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Jo  Beriand.  Telephone:  (202)  205- 
9739.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  four  prop'Osed  priorities 
under  the  RRTC  program.  The  proposed 
priorities  are  for  research  related  to 
independent  living  and  disability 
policy,  management  and  services  of 
Centers  for  Independent  Living  (CILs). 
low-funi;tioning  deaf  individuals,  and 
rehabil-tation  in  long-term  mental 
illness.  These  proposed  priorities 
support  the  National  Education  Goals 
that  call  for  all  Americans  to  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  -;lobal  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private  entities, 
including  institutions  of  higher 
education  and  Indian  tribes  or  tribal 
organizations,  to  conduct  coordinated 
research  and  training  activities.  To  be 
eligible,  these  entities  must  be  of 
sufficient  size,  scope,  and  quality  to 
carry  out  effectively  the  activities  of  the 
Center  in  an  efficient  manner  consistent 


with  appropriate  State  and  Federal  laws. 
They  must  demonstrate  the  alMlity  to 
carry  out  the  training  activities  either 
directly  or  through  another  entity  that 
can  provide  such  training. 

The  Secretary  may  make  awards 
through  grants  or  cooperative 
agreements.  The  purpose  of  the  awards 
is  for  planning  and  conducting  research, 
training,  demonstrations,  and  related 
activities  leading  to  the  development  of 
methods,  procedures,  and  devices  that 
will  benefit  individuals  with 
disabilities,  especially  those  with  the 
most  severe  disabilities.  Under  the 
regulations  for  this  program  (see  34  CFR 
352.32),  the  Secretary  may  establish 
research  priorities  by  reserving  funds  to 
support  particular  research  activities. 

Description  of  the  Rehabilitation 
Research  and  Training  Center  Program 

RRTCs  must  be  operated  in 
collaboration  with  institutions  of  higher 
education  or  providers  of  rehabilitation 
services  or  other  appropriate  services. 
RRTCs  serve  as  centers  of  national 
excellence  and  national  or  regional 
resources  for  service  providers  and 
individuals  with  disabilities  and  the 
parents,  family  members,  guardians, 
advocates  or  authorized  representatives 
of  these  individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 
production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  service  providers  in  order  to 
enhance  the  quality  and  effectiveness  of 
services  provided  to  individuals  with 
disabilities.  They  also  provide  training, 
including  graduate,  pre-ser\'ice,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to  service 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs,  and  similar  activities. 

The  statute  requires  that  each 
applicant  for  a  grant  from  NIDRR 
demonstrate  how  its  proposed  activities 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have 
disabilities.  NIDRR  encourages  all 
Centers  to  involve  individuals  with 


disabilities  and  minorities  as  recipients 
in  both  research  training  and  clinical 
training. 

Applicants  have  considerable  latitude 
in  proposing  the  specific  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulatory  selection 
criteria  for  the  program  (34  CFR  352.31) 
state  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  e.xtent  to  which  project  objectives 
have  been  achieved. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a).  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General 

The  Secretary  proposes  that  the 
following  requirements  will  apply  to  all 
of  the  RRTCs  pursuant  to  the  priorities: 

Each  RRTC  must  conduct  an 
integrated  program  of  research  to 
develop  solutions  to  problems 
confronted  by  individuals  with 
disabilities. 

Each  RRTC  must  conduct  a 
coordinated  and  advanced  program  of 
training  in  rehabilitation  research, 
including  training  in  research 
methodology  and  applied  research 
experience,  that  will  contribute  to  the 
number  of  qualified  researchers  working 
in  the  area  of  rehabilitation  research. 

Each  Center  must  dis.%eminate  and 
encourage  the  use  of  new  rehabilitation 
knowledge.  They  must  make  available 
all  materials  for  dissemination  or 
training  in  alternate  formats  to  make 
them  accessible  to  individuals  with  a 
range  of  disabling  conditions. 

Each  RRTC  must  involve  individuals 
with  disabihties  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers,  in 
planning  and  implementing  the  research 
and  training  programs,  in  interpreting 
and  disseminating  the  research  findings, 
and  in  evaluating  the  Center. 
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Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  proposed  priorities.  The 
Secretary  will  fund  under  this 
competition  only  applications  that  meet 
one  of  these  absolute  priorities: 

Proposed  Priorities  1  and  2: 
Independent  Living 

Background 

Independent  Living  (IL)  programs 
operate  from  a  philosophy  of  consumer 
control,  self-help,  advocacy, 
development  of  peer  relationships  and 
peer  role  models,  and  equal  access  of 
individuals  with  significant  disabilities 
to  society,  programs,  and  activities.  The 
IL  philosophy  stresses  the  concept  of 
empowerment  of  individuals  with 
disabilities  to  control  their  own  lives 
through  participation  in  service 
planning,  management  of  their  own 
personal  assistants,  informed 
decisionmaking,  and  self-advocacy.  In 
''?  ■^^-y^^^  history.  "Independent 
Living"  has  been  a  philosophy,  a  social 
movement,  and  a  service  program. 
These  priorities  address  ail  of  the 
aspects  of  independent  living,  and 
propose  investigations  into  new 
applications  of  independent  living 
concepts,  as  well  as  studies  and  training 
related  to  the  operations  of  the  publicly- 
supnorted  IL  programs. 

The  1992  Amendments  to  the 
Rehabilitation  Act  made  major  changes 
lo  Title  VII.  which  authorizes  the 
support  of  Centers  for  Independent 
Living  (CILs)  and  IL  programs  under  the 
Federal-State  vocational  rehabilitation 
program.  The  changes  that  are  of  most 
relevance  to  these  priorities  are: 
Esfabhshment  of  Statewide  Independent 
Living  Councils  (SILCs)  to  jointly 
develop  and  sign  the  State  plan  for 
independent  living;  a  new  definition  of 
a  CIL  as  a  consumer-controlled, 
commimity-based,  cross-disability, 
nonresidential,  private  non-profit 
agency  that  is  designed  and  operated 
within  a  local  community  by 
individuals  with  disabilities  and 
provides  an  array  of  independent  living 
services;  changes  in  the  State  and 
Federal  responsibilities  for  making 
grants;  and  the  specific  authorization  of 
advocacy  services. 

NEDRR  has  funded  RRTCs  in 
independent  living  since  1980.  Current 
RRTCs  focus  on  disability  policy,  IL 
management,  and  IL  for  underserved 
populations.  The  current  Centers  on 
policy  and  management  will  receive 
their  final  hmding  in  fiscal  year  1994. 
In  order  to  determine  the  continued 
need  fpr  RRTCs  in  IL.  and  some  possible 


research  needs,  NIDRR  convened  a  two- 
day  focus  group  of  experts  in  IL  research 
and  administration  in  Washington  in 
January.  1994.  The  following  proposed 
priorities  are  based  largely  on  the  work 
of  this  focus  group  as  well  as  reports 
fiom  the  current  research  centers  and 
input  from  other  Federal  agencies. 
Focus  group  participants  raised  issues 
for  further  investigation  in  the  following 
areas  of  program  operations:  compliance 
with  program  standards;  outcome 
measures  and  accountability;  improved 
program  services;  reaching  diverse 
populations;  training,  recruitment,  and 
retention  of  .staff;  and  effective 
operations  of  governing  boards  and 
SILCs. 

The  focus  group  also  discussed  a 
number  of  issues  concerning  new  roles 
for  CILs  in  societal  developments  such 
as  violence,  homelessness,  and 
information  technology,  and  in  the 
formulation  and  implementation  of 
policy  in  areas  with  particular 
implications  for  individuals  with 
disabilities,  such  as  the  Americans  with 
Disabilities  Act  (ADA)  and  the  reform  of 
the  health  care  delivery  system. 

The  RRTC  on  CIL  management  and 
services  will  be  funded  jointly  by 
NIDRR  and  RSA  and  will  be  required  to 
work  closely  with  the  RSA  grantee 
providing  training,  technical  assistanc-e, 
and  transition  assistance  to  CILs  under 
Part  C  of  Title  VU  of  the  amended 
Rehabilitation  Act. 


Proposed  Priority  1 :  Independent  Living 
and  Disability  Policy 

An  RRTC  on  independent  living  and 
disability  policy  shall — 

•  Develop  policies  and  strategies  to 
enhance  leadership  and  empowerment 
among  individuals  with  disabilities; 
define  the  nature  and  characteristics  of 
empowerment  for  individuals  with 
disabilities;  analyze  how  empowerment 
is  achieved;  assess  the  roles  of 
participation  in  disability  culture  and  of 
peer  support  in  achieving  empowerment 
and  successful  independent  living; 
identify  similarities  and  differences  in 
Lhe  characteristics  of  empowerment  and 
the  means  of  achieving  it  for  individuals 
with  di.sabilities  from  minority  ethnic  or 
cuhural  backgrounds,  women,  youth, 
and  elderly  persons;  and  develop 
recommendations  for  policies  and 
strategies  for  CILS  to  enhance 
empowerment  in  individuals  with 
disabilities; 

•  Develop  and  test  an  assessment 
instrument  to  evaluate  the 
appropriateness  for  and  accessibility  to 
individuals  with  significant  disabilities 
of  generic  community  services — 
including  vulnerable  individuals  such 
as  persons  with  disabilities  who  are 


homeless,  who  are  at  risk  for  societal 
abu.se  and  violence,  and  those  who  are 
from  minority  backgrounds— and 
develop  strategies  for  CILs  to  promote 
accessible  communities  in  areas  where 
lack  of  access  can  be  identified; 

•  Analyze  CIL  policies  regarding     - 
activities  to  promote  implementation  of 
the  ADA,  and  develop  strategies  that 
CILs  might  adopt,  including  an  analysis 
of  the  implications  and  consequences  of 
various  options; 

•  Analyze  issues  related  to  health 
care  reform  as  they  relate  to 
independent  living  and  the  ability  of 
persons  with  significant  disabilities  to 
maintain  themselves  and  their  health  in 
settings  of  their  own  choice,  and 
develop  appropriate  strategies  for  CIL 
participation  in  the  redesign  of  the 
health  care  system,  including  roles  in 
influencing  reforms,  assessing  the 
impact  of  reforms,  educating  consumers 
and  providers,  and  assessing  consumer 
satisfaction: 

•  E)evelop  strategies  and  models  for 
the  most  effective  participation  of  the 
CIL  staff  and  consiimers  in  the  design 
and  conduct  of  research,  and  develop 
policy  recommendations  for  disability 
consumer  organizations  and  research 
agencies  based  on  these  models:  and 

•  Provide  training  and  information  to 
CILs,  policymakers,  administrators,  and 
advocates  on  research  findings  and 
policy  developments  affecting 
independent  living. 


Proposed  Priority  2:  Independent  Living 
Center  Management  and  Services 

An  RRTC  on  independent  living 
center  management  and  services  shall— 

•  Develop  self-evaluation  and 
management  information  systems  for 
use  by  CILs  in  assessing  and  improving 
operations  and  services,  including 
appropriate  outcome  measures  for  CILs, 
minimum  data  elements  necessary  for 
documenting  outcomes,  and  minimally 
obtrusive  and  least  cumbersome  systems 
for  data  collection; 

•  Develop  and  implement 
methodologies  to  assess  compliance 
with  statutory  and  regulatory 
requirements,  including  Federal 
standards  and  indicators,  and  design 
and  test  interventions  to  ensure  and 
maintain  compliance: 

•  Identify  best  practices  and  develop 
and  test  improved  models  for  CIL 
services  to  linguistic,  cultural,  and 
ethnic  minorities  and  for  the  delivery  of 
IL  services  to  diverse  populations; 

•  Identify  best  practices  and  develop 
and  test  optimal  roles  for  CILs  in 
expanding  services  to  youth  with 
disabilities  and  in  interfacing  with 
education  and  transition  programs  to 
prepare  youth  for  independent  living: 
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•  Define  appropriate  preservice  and 
inservice  training  for  QL  staff,  and 
develop  or  adapt  and  pilot  test  curricula 
and  training  with  a  cross-section  of  CIL 
staff; 

•  Identify  best  practices  in  the 
operation  of  QL  governing  boards  and 
design  and  deliver  training  to  a  sample 
of  QL  governing  boards  and  senior  staff, 
documenting  the  long-term  impact  of 
this  effort  on  CIL  operations  and 
outcomes; 

•  Review  the  funding  patterns  of  QLs 
and  analyze  the  impact  on  Center 
activities  of  receiving  funding  from 
diverse  sources,  and  design  and  test 
several  options  for  generating  funding 
from  a  variety  of  sources,  including 
sources  independent  of  public 
Hnancing; 

•  Develop  models  for  the  use  of  the 
National  Information  Infrastructure  (Nil) 
and  other  communications  technologies 
to  enhance  the  ability  of  CILs  to 
communicate,  share  information,  and 
provide  improved  services  to  clients; 

•  Document  the  initial  development, 
composition,  and  operation  of  the 
SILCs.  and  develop  and  provide  training 
and  technical  assistance  to  a  selected 
sample  of  SILCs  and  dociunent  the 
impact  of  this  effort;  and 

•  Coordinate  with  and  provide 
investigative  methodologies, 
instruments,  and  curricula,  as  well  as 
research  findings,  to  the  RSA  grantee 
providing  training,  technical  assistance, 
and  transition  assistance  to  CILs  under 
Part  C  of  Title  VII  of  the  amended 
Rehabilitation  Act. 

Proposed, Priority  3:  Improved  Outcomes 
for  Individuals  with  Long-Term  Mental 
Illness 

Background 

Findings  of  the  National  Institute  of 
Mental  Health  Epidemiological 
Catchment  Area  program  are  that  more 
than  20  percent  of  all  Americans  has  a 
diagnosable  mental  disorder  in  any 
given  year.  (Office  of  Technology 
Assessment.  Psychiatric  Disabilities, 
Employment,  and  the  Americans  with 
Disabilities  Act,  1994).  Of  the 
population  with  mental  disorders,  4  to 
5  million  adults  are  considered 
"seriously  mentally  ill"  (Rutman,  "How 
Fsychiatric'Disability  Expresses  Itself  as 
a  Barrier  to  Employment,"  NIDRR 
Consensus  Validation  Conference  on 
"Strategies  to  Secure  and  Maintain 
Employment  for  Persons  With  Long 
Term  Mental  Illness",  1993).  This 
priority  focuses  on  that  part  of  the 
population  that  has  serious  and 
persistent  mental  disorders  that 
interfere  with  normal  activities  of  daily 
life;  the  term  "long-term  mentally  ill" 


(LTMI)  is  also  commonly  used  to  refer 
to  this  population. 

A  number  of  consumer-run 
commimity-based  programs  have 
developed  in  recent  years  offering 
vocational  counseling,  educational  and 
training  programs,  job  placement 
services,  and  ongoing  peer  support. 
These  programs  often  are  a  low-cost 
augmentation  of  scarce  community 
services.  (Parrish.  J.,  Center  for  Mental 
Health  Services.  1994)  The  programs 
are.  however,  very  difficult  to  evaluate 
(Goldklang,  D..  American  Journal  of 
Community  Psychiatry.  October.  1991). 
Nevertheless,  in  order  to  identify  those 
elements  of  community-based  programs 
that  are  most  effective  in  meeting  the 
needs  of  individuals  with  LTMI,  there  is 
a  need  to  evaluate  the  effectiveness  of 
various  models  of  consumer-run 
programs  in:  Serving  the  most 
significantly  disabled  individuals; 
providing  appropriate  services  for 
individuals  from  minority  cultures; 
obtaining  diverse  funding  sources; 
maintaining  accountability;  training 
peer  service  providers;  providing  an 
appropriate  range  and  quality  of 
services;  providing  crisis  response 
services;  and  achieving  optimal 
outcomes. 

In  addition,  peer-support  programs 
may  have  a  significant  role  in  crisis 
response  and  in  minimizing  the  need  for 
involuntary  institutionalization  or 
treatment.  The  Community  Support 
Program  (CSP)  of  the  Center  for  Mental 
Heahh  Services  (CMHS)  convened 
meetings  in  1991-1993,  "Round  Tables 
on  Alternatives  to  Involuntary 
Treatment",  to  identify  approaches  for 
minimizing  the  use  of  coercive 
interventions  that  can  impede  recovery, 
independent  living,  and  maintenance  of 
employment.  The  leadership  and  the 
staff  of  peer-support  organizations 
require  appropriate  training  and 
preparation  if  they  are  to  be  effective  in 
crisis  intervention. 

The  mental  health  field  has  become 
increasingly  aware  of  the  special 
concerns  and  unmet  needs  of  women 
with  LTMI.  A  recent  study  indicated 
that  40  percent  of  the  children  in  foster 
care  in  New  York  City  have  mothers 
with  mental  illness  (New  York  State 
Office  of  Mental  Health).  Peer-operated 
programs  are  a  potential  resource  to 
assist  these  women  to  develop  the 
capacity  to  parent  children  and  to 
obtain  and  maintain  housing, 
employment,  and  social  supports  in  the 
community  (Salasin.  S.,  Center  for 
Mental  Heahh  Services,  1994). 

There  are  strong  indications  that 
consumer-run  mental  health 
organizations  have  not  been  as  prevalent 
or  as  effective  in  minority  cultures. 


Approaches  to  this  problem  include 
providing  more  training  in  cultural 
awareness  and  sensitivity  (Cook,  /.  A., 
NAMI  Outreach  Strategies  to  African 
American  and  Hispanic  Families: 
Hesults  of  a  National  Telephone  Survey, 
1992)  to  existing  peer-operated 
programs,  and  developing  programs 
operated  by  or  representing  minority 
individuals  and  cultures. 

The  National  Task  Force  for 
RehabiUtation  and  Employment  of 
Persons  with  Psychiatric  Disabilities 
called,  in  1993.  for  improved 
dissemination  of  useful  research 
findings  and  best  practices  to  all 
appropriate  target  audiences.  The  Task 
Force  also  recommended  that  the 
findings  be  translated  in  ways  that  are 
useful  for  policymakers,  administrators, 
consumers,  and  families  of  diverse 
cultural  backgrounds.  The  mental  health 
field  currently  does  not  make  full  use  of 
computerized  information  systems  to 
access  knowledge  about  long-term 
mental  illness,  or  to  link  researchers, 
service  providers,  trainers,  educators, 
and  consumers  for  on-line  discussion 
and  information  sharing.  (Nance,  R., 
Illinois  Dept.  of  Mental  Health  and 
Developmental  Disabilities,  1993.  letter 
to  CMHS).  With  effective  training  and 
technical  assistance,  consumer 
organizations  could  use  technology  to 
access  resources,  establish  electronic 
bulletin  boards,  and  conduct 
conferences  and  training. 

The  National  Institute  on  Disability 
and  Rehabilitation  Research  proposes  to 
support  an  RRTC  on  LTMI  in 
collaboration  with  the  Center  for  Mental 
Health  Services  of  the  Substance  Abuse 
and  Mental  Health  Services 
Administration.  This  RRTC  on  LTMI 
will  focus  on  the  role  of  peer  support 
and  consumer-operated  community- 
based  programs  in  improving 
independence,  employment,  and 
community  integration. 

Priority 

An  RRTC  on  improved  outcomes  for 
individuals  with  long-term  mental 
illness  shall — 

•  Develop  and  test  an  evaluation 
protocol  for  consumer-run  programs 
using  outcome  measures  based  on 
empirical  data  on  recovery, 
independence,  empowerment, 
employment,  community  integration, 
and  cultural  competency; 

•  Develop  methodology  and  identify 
and  evaluate  community-based  and 
workplace-based  early  intervention  and 
crisis  response  services,  including  those 
using  peer  support,  in  terms  of  effective 
crisis  planning  approaches,  avoidance 
of  coercive  treatment  strategies,  and 


rapid  return  to  employment  and 
independent  living  in  the  community; 

•  Identify  best  practices  to  meet  the 
special  needs  of  women  with  LTMI. 
considering  such  areas  as  personal 
support  networks  and  contingency 
plans,  parenting  skills,  and  techniques 
for  vocational  planning; 

•  Identify  and  analyze  specific 
characteristics  of  the  structure  and 
process  of  consumer-run  programs  for 
various  major  ethnic,  cultural,  and 
linguistic  minorities  and  develop 
models  for  cultural  diversity  training 
and  for  supporting  the  development  of 
peer-support  programs  in  minority 
cultures; 

•  Develop  and  test  methodologies  for 
participatory  research  and  consumer 
interface  with  the  research  process; 

•  Develop,  test,  and  implement  model 
training  programs  for  preservice  and 
inservice  training  of  peers  as  service 
providers,  ensuring  that  culturally 
sensitive  training  modules  are 
developed  for  use  with  minorities:  and 

•  Identify  channels  of  information 
exchange  among  and  between 
consumers  and  service  providers,  and 
develop  training  and  technical 
assistance  strategies  to  promote  the  use 
of  electronic  information  networks. 

Proposfid  Priority  4:  Improved  Outcomes 
for  Low-Functioning  Deaf  Individuals 

Background    • 

Approximately  one  of  every  l.QOO 
infants  is  bom  with  a  hearing 
impairment  that  is  severe  enough  to 
prevent  the  spontaneous  development 
of  spoken  language,  according  to  the 
National  Strategic  Research  Plan  for 
Deafness  and  Hearing  Impairment. 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCD),  1992.  While  many  of  these 
prelingually  deaf  and  severely  hearing- 
impaired  individuals  complete 
education  and  attain  employment  and 
independence,  the  report  of  the 
Commission  on  the  Education  of  the 
Deaf  (COED)  indicates  that  the  majority 
of  doat  students  do  not  go  into  any 
posisecondary  education,  and  that  many 
need  further  education  or  training  to 
obtain  appropriate  employment  (COED. 
Toward  Equality:  Education  of  the  Deaf, 
1988).  Moreover,  an  estimated  100,000 
deaf  people  are  unemployed  or 
seriously  underemployed  due  to  such 
problems  as  deficiencies  in  language 
performance  and  related  psychological, 
vocational,  and  social 
underdevelopment.  (COED.  1988,  p.  69.) 

These  "low-functioning"  deaf  (LFD) 
individuals  often  do  not  have 
comprehensive  rehabilitation  training 
and  related  services  acce.ssible  and 


available  to  them.  This  segment  of  the 
deaf  population— sometimes  called 
"low  functioning",  "low  achieving", 
"multiple  disabled  deaf,  or 
"traditionally  underserved  deaf — 
requires  long  term  and  intensive 
habilitative  and  rehabihtative  services 
and  is  the  focus  of  this  priority. 

The  deaf  individuals  to  be  addres.sed 
by  the  proposed  research  frequently 
exhibit  deficits  in  vocational  skills, 
independent  living  skills,  manual  and 
oral  communication  skills,  social  skills, 
and  academic  skills,  and  many  have 
significant  secondary  disabilities.  Many 
are  from  socioeconomically  and 
culturally  disadvantaged  backgrounds, 
and  many  are  from  ethnic  or  linguistic 
minorities.  Services  to  this  population 
are  scarce  and  fragmented.  In  addition 
to  understanding  the  social,  vocational, 
and  educational  implications  of  the 
disability,  service  providers  must  also 
be  able  to  communicate  with  the 
individuals,  often  through  less  than 
optimal  means,  such  as  mdimentary 
sign  language. 

In  1990.  NIDRR  ftmded  an  RRTC  on 
Traditionally  Underserved  Persons  Who 
are  Deaf,  located  at  the  University  of 
Northern  Illinois,  to  study  the 
parameters  and  service  needs  of  this 
population.  Funding  for  this  Center 
ends  in  fiscal  year  1994.  Activities  of 
this  Center  include  a  needs  assessment, 
development  of  a  model  service 
program,  outcome  studies,  qualitative 
and  quantitative  analyses  and  surveys, 
development  of  curriculum  and  training 
materials,  conduct  of  training  seminars, 
and  provision  of  technical  assi.stance. 
This  new  proposed  Center  will  have  the 
benefit  of  the  work  of  the  previous 
Center  on  Traditionally  Underserved 
Deaf  Populations.  The  new  Center  will 
be  required  to  coordinate  its  activities 
with  related  projects  for  this  population 
funded  by  RSA  and  projects  dealing 
with  hearing- impaired  children  and 
youth  funded  by  the  Office  of  Special 
Education  Programs. 

In  January  1994,  NIDRR  convened  a 
focus  group  of  consumers  and  providers 
of  services,  researchers,  and  advocates 
to  consider  the  issue  of  the  need  for 
ongoing  research  in  the  area  of  low- 
functioning  deaf  individuals  and  to 
identify  specific  questions.  The  input 
from  the  panel  and  other  experts  from 
tlie  field  has  contributed  to  the  decision 
to  fund  additional  research  to 
understand  more  fully  the  population  of 
low-functioning  deaf  individuals, 
especially  those  with  secondary 
disabilities,  and  to  develop  improved 
interventions  and  service  systems  for 
tho.se  individuals. 


Priority 

An  RRTC  on  improved  services  for 
low-functioning  deaf  individuals  shall— 

•  Define  the  population  further  by 
detailing  the  social,  cuhural. 
educational,  physical,  psychological, 
communicative,  and  cognitive 
characteristics  of  these  individuals, 
especially  those  with  secondary 
disabilities; 

•  Determine  the  effectiveness  of 
existing  a.ssessnient  techniques  for  deaf 
persons  who  have  other  disabilities  and 
develop  and  evaluate  new  assessment 
methods  and  techniques  with  particular 
attention  to  the  cultural  relevance  and 
cognitive  appropriateness  of  these 
assessment  tools; 

•  Evaluate  the  applicability  of  a 
variety  of  language  and  literacy 
development  .strategies,  including 
alternatives  such  as  survival  skills 
language  and  functional  workplace 
literacy  training,  to  enhance  language 
and  literacy  skills  in  this  population, 
including  those  from  minority  cuhural 
backgrounds: 

•  Identify  the  range  of  services  and 
service  resources  required  to  meet  the 
needs  of  this  population:  examine 
patterns  of  service  usage;  develop 
mechanisms  for  coordination  among 
agencies  and  across  service  systems  to 
foster  8  comprehensive  system  of 
educational,  social  service,  vocational, 
housing,  mental  health,  and  recreational  ' 
services  for  low- functioning  deaf 
individuals,  with  specific  attention  to 
systems  that  serve  individuals  from 
diverse  cultural  backgrounds:  and 
recommend  Federal  and  State  level 
poUcy  changes  needed  to  promote 
comprehensive  service  systems: 

•  Identify'  the  rehabilitation  service 
needs  of  low-functioning  deaf 
individuals  from  minority  populations, 
identify  the  cultural  and  physical 
barriers  to  accessing  services  for  these 
populations,  and  develop  cuhurally 
sensitive  service  models  and  test  these 
in  existing  service  delivery  programs; 

•  Determine  the  necessary 
competencies  and  attitudes  for  service 
providers  working  with  low-functioning 
deaf  individuals,  identify  and  develop 
appropriate  personnel  training  and  train 
service  providers  to  deliver  enhanced 
services  to  this  population:  and 

•  Develop  eftedive  materials  and 
media  to  enhance  the  dissemination  of 
new  knowledge  on  LFD  to  appropriate 
audiences,  including  LFD  individuals 
and  their  families,  independent  living 
centers,  educators,  and  health  care 
practitioners. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
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regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3423,  Mary 
Switzer  Building,  330  C  Street  S.W.. 
Washington,  D.C.,  betwreen  the  hours  of 
8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations 

34  CFR  Parts  350  and  352 

Program  Authority:  29  U.S.C.  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133B,  Rehabilitation  Research 
and  Training  Centers). 

Dated:  November  8, 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Behabilitative  Services. 
[PR  Doc.  94-28096  Filed  11-14-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Parts  306  and  357 

General  Regulations  Governing  U.S. 
Securities;  Regulations  Governing 
Book-Entry  Treasury  Bonds,  Notes  and 
Bills 

agency:  Department  of  the  Treasury, 

Fiscal  Service,  Bureau  of  tlie  Public 

Debt. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  agency 
regulations  to  recognize  as  certifying 
individuals  for  transactions  in  and 
assignments  of  Treasury  marltetable 
securities  officers  and  employees  of 
securities  brokers,  dealers,  and  related 
institutions  that  are  memt)ers  of  the 
Securities  Transfer  Agents  Medallion 
Program  (STAMP),  the  Stock  Exchanges 
Medallion  Program  (SEMP),  and  the 
New  York  Stock  Exchange  Incorporated 
Medallion  Signature  Program  (MSP). 
The  change  is  being  made  to  conform 
Treasury  procedures  with  currently 
accepted  commercial  practice,  in  order 
to  make  it  more  convenient  for  investors 
to  have  their  signatures  certified 
(guarar.teed)  in  transactions  in 
marketable  Treasury  securities. 
EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Tracy,  Office  of  the  Assistant 
Commissioner  (Securities  and 
Accounting  Services),  (202)  874-4190, 
or  Cynthia  Reese,  Office  of  the  Chief 
Counsel.  (202)  219-3320. 
SUPPLEMENTARY  INFORMATION:  Treasury 
has  determined  that  it  would  be  in 
keeping  with  currently  accepted 
commercial  practice  to  recognize 
officers  and  employees  of  members  of 
the  STAMP,  SEMP.  and  MSP  signature 
guarantee  programs  as  certifying 
individuals  for  transactions  in  and 
assignments  of  marketable  Treasury 
securities.  Under  the  regulations 
governing  marketable  Treasury 
securities,  a  certifying  individual,  in 
certifying  an  investor's  signature,  makes 
assurances  to  Treasury  that  the 
signature  is  genuine.  Depository 
institutions  (such  as  banks)  are  already 
recognized  as  institutions  whose  officers 
and  employees  are  eligible  to  act  in  this 
capacity;  many  of  these  institutions  are 
members  of  STAMP.  Treasury  currently 
recognizes  their  use  of  the  STAMP 
signature  guarantee  stamp  as  evidence 
of  their  authority. 

This  action  is  in  response  to  the 
recent  establishment  of  the  STAMP, 
SEMP,  and  MSP  signature  guarantee 
programs  as  a  consequence  of  the 


proraulgalSoB  of  Rule  17  Ad-15  (17  CFR 
240.17Ad'-15-)„  issued  under  authority  «f 
the  Securities  Exchange  Act  of  1934. 
STAMP,  SEMP,  and  MSP  hawe  been 
endorsed  by  the  Securities  TrMisfer 
Association  and  these  programs  are 
widely  accepted  in  the  financial 
community. 

Other  changes  have  been  made  in 
order  to  update,  clarify  and  conform  the 
certification  provisions  of  existing  Part 
306,  governing  registered  definitive 
securities,  to  their  counterpacts  in  more 
recently  issued  Part  357,  governing 
book-entry  Treasury  securities. 

In  addition,  a  class  of  certifying 
officials  whose  authority  is  limited  to 
assignments  for  redemption  of 
certificated  securities  is  deleted  as 
obsolete.  (See  current  §  306.45(c)(1).) 
Such  assignments  and^  hence, 
certifications  are  no  longer  required. 
Finally,  a  cross  referer»ee  in  Section 
357.30  has  been  corrected. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action",  pursuant  to  Executive  Ord^ 
12866.  The  regulatory  review 
procedures,  therefore,  do  not  apply.  The 
notice,  public  comment,  and  delayed 
effective  date  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  because  this  final  rule  relates  to 
public  contracts  and  procedures  for 
United  States  securities.  5  U.S.C 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  do  not  apply.  There 
are  no  collections  of  information 
required  by  this  final  nile,  and, 
therefore,  the  Paperwork  Reduction  Act 
does  not  apply. 

List  of  Subiects  ia  31  CFR  Parta  308  aid 
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Banks,  Banking,  Bonds,  Government 
Securities,  Federal  Reserve  Systemi. 

Dated:  November  7. 1994. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

Parts  306  and  357  of  Chapter  II  of 
Title  31  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  30&— GENERAL  REGULATIONS 
GOVERNING  U.S.  SECURITIES 

1.  The  authority  citation  for  Part  306 
is  revised  to  read  as  follows: 

Authority:  31  L'  S.C.  Chapter  31,  5  U.S.C. 
301: 12  U.S.C.  391. 

2.  In  §  306.2,  paragraphs  (p)  through 
(r)  are  redesignated  (r)  throu^  (t), 
paragraphs  (g)  through  (o)  are 
redesignated  (h)  through  (p),  and  new 


paragraphs  (g)  and  (q)  are  added  to  read 
as  follows: 

§  306.2    Definitions  of  words  and  terms  as 
used  in  tt>ese  regulations. 

•        *        *        •        • 

(g)  Depository  institution  means  an 
entity  described  in  section 
19(b)(l)(A){i)— (vi)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(l)(A)(i)— 
(vi)).  Under  section  19(b)  of  the  Federal 
Reserve  Act,  the  term  depository 
institution  includes: 

(1)  Any  insured  Iwnk  as  defined  in  12 
U.S.C.  1813  or  any  bank  which  is 
eligible  to  make  application  to  become 
an  insured  bank  under  12  U.S.C.  1815; 

(2)  Any  mutual  savings  bank  as 
defined  in  12  U.S.C.  1813  or  any  bank 
which  is  eligible  to  make  application  to 
become  an  insured  bank  under  12 
U.S.C.  1815; 

(3)  Any  savings  bank  as  defined  in  12 
U.S.C.  1813  or  any  bank  which  is 
eligible  to  make  application  to  become 
an  insured  bank  under  12  U.S.C.  1815; 

(4)  Any  insured  credit  union  as 
defined  in  12  U.S.C.  1752  or  any  credit 
union  which  is  eligible  to  make 
application  to  become  an  insured  credit 
union  under  12  U.S.C.  1781; 

(5)  Anv  member  as  defined  in  12 
U.S.C.  1422;  and 

(6)  Any  savings  association  (as 
defined  in  12  U.S.C.  1813)  which  is  an 
insured  depository  institution,  as 
defined  in  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1811,  et  seq., 
or  is  eligible  to  apply  to  become  an 
insured  depository  institution  under 
such  Act. 

*        *        «        •        * 

(q)  Signature  guarantee  program 
means  a  signature  guarantee  program 
established  in  response  to  Rule  17  Ad- 
15  (17  CFR  240.17Ad-15),  issued  under 
authority  of  the  Securities  Exchange  Act 
of  1934.  For  the  purpose  of  the 
regulations,  in  this  part,  the  Securities 
Transfer  Agents  Medallion  Program 
(STAMP),  the  Stock  Exchanges 
Medallion  Program  (SEMP),  and  the 
New  York  Stock  Exchange,  Inc. 
Medallion  Signature  Program  (MSP)  are 
recognized  by  Treasury  as  such 
signature  guarantee  programs. 
***** 

3.  Section  306.40  is  revised  to  read  as 
follows: 

§  306.40    Execution  of  assignments. 

The  assignment  of  a  registered 
security  should  be  executed  by  the 
ownep,  or  his  or  her  authorized 
representative,  in  the  presence  of  an 
individual  authorized  to  certify 
assignments.  All  assignments  must  be 
made  on  the  backs  of  the  securities, 
unless  otherwise  authorized  by  the 


Bureau,  a  Federal  Reserve  Bank  or 
branch.  An  assignment  by  mark  (X) 
must  be  witnessed  not  only  by  a 
certifying  individual,  but  also  by  at  least 
one  other  person,  who  should  add  an 
endorsement  substantially  as  follows: 
"Witness  to  signature  by  mark," 
followed  by  the  witness'  signature  and 
address. 

4.  Section  306.45  is  revised  to  read  as 
follows: 

§306.45    Certifying  Individuals. 

(a)  General.  The  following  individuals 
may  certify  assignments  of.  or  forms 
with  respect  to,  securities: 

(1)  Officers  and  employees  of 
depository  institutions,  corporate 
central  credit  unions,  and  institutions 
that  are  members  of  Treasury- 
recognized  signature  guarantee 
programs  who  have  been  authorized: 

(1)  Generally  to  bind  their  respective 
institutions  by  their  acts; 

(ii)  Unqualifiedly  to  guarantee 
signatures  to  assignments  of  securities; 
or 

(iii)  To  certify  assignments  of 
.securities. 

(2)  Officers  and  authorized  employees 
of  Federal  Reserve  Banks  and  branches 

(3)  Officers  of  Federal  Land  Banks. 
Federal  Intermediate  Credit  Banks  and 
Banks  for  Cooperatives,  and  Federal 
Home  Loan  Banks. 

(4)  Commissioned  officers  and 
warrant  officers  of  the  Armed  Forces  of 
the  United  States  but  only  with  respect 
to  signatures  executed  by  Armed  Forces 
personnel,  civilian  field  employees,  and 
members  of  their  families. 

(5)  U.S.  Attorneys,  Collectors  of 
Customs,  and  Regional  Commissioners. 
District  Directors,  and  Ser\'ice  Center 
Directors,  Internal  Revenue  Service. 

(6)  Judges  and  Clerks  of  U.S.  Courts. 

(7)  Sucn  other  persons  as  the 
Commissioner  of  the  PubUc  Debt  or  his 
designee  may  authorize. 

(hi  Foreign  countries.  The  following 
individuals  are  authorized  to  certify 
assignments  of,  or  forms  with  respect  to. 
securities  executed  in  a  foreign  country: 

(1)  United  States  diplomatic  or 
consular  officials. 

(2)  Managers  and  officers  of  foreign 
branches  of  depository  institutions  and 
institutions  that  are  members  of 
Treasury-recognized  signature  guarantee 
programs. 

(3)  Notaries  public  and  other  officers 
authorized  to  administer  oaths, 
provided  their  official  position  and 
authority  are  certified  by  a  United  States 
diplomatic  or  consular  official  under 
seal  of  the  office. 

(c)  Duties  and  liabilities  of  certifying 
individuals. 

(1)  General.  Except  as  specified  in 
paragraph  (c)(2)  of  this  section,  a 


certifying  individual  shall  require  that 
the  security  or  related  form  be  signed  in 
the  certifying  individual's  presence  after 
he  or  she  has  established  the  identity  of 
the  person  seeking  the  certification.  An 
employee  who  is  not  an  officer  should 
insert  the  words  "Authorized  signature" 
in  the  space  provided  for  the  title.  A 
certifying  individual  and  the 
organization  for  which  he  or  she  is 
acting  are  jointly  and  severally  liable  for 
any  loss  the  United  States  may  incur  as 
a  result  of  the  individual's  negligence  in 
making  the  certification. 

(2)  Signature  guaranteed.  The 
assignment  or  related  form  need  not  be 
executed  in  the  presence  of  a  certifying 
individual  if  he  or  she  unqualifiedly 
guarantees  the  signature,  in  which  case 
the  certifying  individual  shall,  after  the 
signature,  add  the  following 
endorsement:  "Signature  guaranteed. 
First  National  Bank  of  Smithville. 
Smithville,  NH.  by  A.B.  Doe,  President", 
and  add  the  date.  In  guaranteeing  a 
signature,  the  certifying  individual  and 
the  organization  for  which  he  or  she  is 
acting  warrant  to  the  Department  that 
the  signature  is  genuine  and  that  the 
signer  had  the  legal  capacity  to  execute 
the  assignment  or  related  form. 

(3)  Absence  of  signature  guaranteed 
by  depository  institution.  A  security  or 
related  form  need  not  be  actually  signed 
by  the  owner  in  any  case  where  a 
certifying  individual  associated  with  a 
depository  institution  has  placed  an 
endorsement  on  the  security  or  the  form 
reading  substantially  as  follows: 
"Absence  of  signature  by  owner  and 
validity  of  transaction  guaranteed. 
Second  State  Bank  of  Jonesville. 
Jonesville,  NC.  by  B.R.  Butler,  Vice 
President".  The  endorsement  should  be 
dated,  and  the  seal  of  the  institution 
should  be  added.  This  form  of 
endorsement  is  an  unconditional 
guarantee  tc  the  Department  that  the 
institution  is  acting  for  the  owner  under 
proper  authorization. 

(d)  Evidence  of  certifying  individual's 
authority.  The  authority  of  a  certifying 
individual  to  act  is  evidenced  by 
affixing  to  the  certification  the 
following: 

(1)  Officers  and  employees  of 
depository  institutions.  The  institution's 
seal  or  signature  guarantee  stamp;  if  the 
institution  is  an  authorized  paying  agent 
for  U.S.  Savings  Bonds,  a  legible  imprint 
of  the  paying  agent's  stamp;  or,  if  the 
institution  is  a  member  of  the  Securities 
Transfer  Agents  Medallion  Program 
(STAMP),  a  legible  imprint  of  the 
STAMP  signature  guarantee  stamp. 

(2)  Officers  and  authorized  employees 
of  institutions  that  are  members  of 
Treasury-recognized  signature 
guarantee  programs.  A  legible  imprint 


of  the  program's  signature  guarantee 
stamp,  e.g.,  the  STAMP,  SEMP.  or  MSP 
stamp  for  members  of  the  Securities 
Transfer  Agents  Medallion  Program,  the 
Stock  Exchanges  Medallion  Program,  or 
the  New  York  Stock  Exchange 
Incorporated  Medallion  Signature 
Program,  respectively. 

(3)  Officers  and  authorized  employees 
of  Federal  Resen'e  Banks.  Whatever  is 
prescribed  in  procedures  established  by 
the  Department. 

(4)  Officers  and  employees  of 
corporate  central  credit  unions  and 
other  entities  listed  in  paragraph  (a)(3) 
of  this  section.  The  entity's  seal. 

(5)  Notaries  public,  diplomatic  or 
consular  officials.  The  official  seal  or 
stamp  of  the  office.  If  the  certifying 
individual  has  no  seal  or  stamp,  then 
the  official's  position  must  be  certified 
by  some  other  authorized  individual, 
under  seal  or  stamp,  or  otherwise 
proved  to  the  satisfaction  of  the 
Department. 

(6)  Commissioned  or  uarrant  officers 
of  the  United  States  Armed  Forces.  A 
statement  which  sets  out  the  officer's 
rank  and  the  fact  that  the  person 
executing  the  assignment  or  form  is  one 
whose  signature  the  officer  is  authorized 
to  certify  under  the  regulations  in  this 
part. 

(7)  A  judge  or  clerk  of  the  court,  the 
seal  of  the  court. 

(8)  Any  other  certifying  individual. 
The  official  seal  or  stamp  of  the  office. 
If  the  certifying  individual  has  no  seal 
or  stamp,  then  the  certifying 
individual's  position  and  signature  must 
be  certified  by  some  other  authorized 
individual  under  official  seal  or  stamp, 
or  otherwise  proved  to  the  satisfaction 
of  the  Department. 

(e)  Interested  persons  not  to  act  as 
certifying  individual.  Neither  the 
transferor,  the  transferee,  nor  any  person 
having  an  interest  in  a  security  involved 
in  the  transaction  may  act  as  a'  certifying 
individual.  However,  an  authorized 
officer  or  employee  of  a  depository 
institution  or  of  an  institution  that  is  a 
member  of  a  Treasury-recognized 
signature  guarantee  program  may  act  as 
a  certifying  individual  on  a  security  or 
related  form  for  transfer  of  a  security  to 
the  institution,  or  any  security  or  related 
form  executed  by  another  individual  on 
behalf  of  the  institution. 

5.  Sections  306.46.  306.47.  306.48  and 
306.49  are  removed. 

PART  357— REGULATIONS 
GOVERNING  BOOK-ENTRY 
TREASURY  BONOS.  NOTES  AND 
BILLS 

6.  The  authority  citation  for  Part  357 
is  revised  to  read  as  follows: 
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AudMcity:  31  U.S.C  Chapter  31;  5  U.S.C. 
301;  12  U.S.C  391. 

7.  Section  357.3  is  amended  as 
follows: 

A.  In  the  definition  of  Depository 
institution,  paragraph  (g)  is  removed, 
and  the  introductory  text  and 
paragraphs  (d),  (e),  and  (f)  are  revised  to 
read  as  follows: 

§357.3    Definltfons. 

•        •         *        *        • 

Depository  institution  means  an  entity 
described  in  section  19(b)(l)(A)(iHvi) 
of  the  Federal  Reserve  Act  (12  U.S.C. 
461(b)(l)(A)(iHvi).  Under  section  19(b) 
of  the  Federal  Reserve  Act,  the  term 
depository  institution  includes: 

(d)  Any  insured  credit  union  as 
de&ned  in  12  U.S.C.  1752  or  any  credit 
union  which  is  eligible  to  make 
application  to  become  an  insured  credit 
union  under  12  U.S.C  1781; 

(e)  Any  member  as  defined  in  12 
U.S.C.  1422;  and 

(f)  Any  savings  association  (as  deHned 
in  12  U.S.C  1813)  which  is  an  insured 
depository  institution,  as  defmed  in  the 
Federal  [Deposit  Insurance  Act,  12 
U.S.C.  1811,  et  seq..  or  is  eligible  to 
apply  to  become  an  insured  depository 
institution  under  such  Act. 

B.  A  new  definition  is  added  to 

§  357.3,  between  the  definitions  for 
Security  interest  and  pledge  and 
Taxpayer  identifying  number  or  TIN,  to 
read  as  follows: 


Signature  guarantee  program  means  a 
signature  guarantee  program  established 
in  response  to  Rule  17  Ad-15  (17  CFR 
240.17Ad-15),  issued  under  authority  of 
the  Securities  Exchange  Act  of  1934.  For 
the  purpose  of  the  regulations  in  this 
part,  the  Securities  Transfer  Agents 
Medallion  Program  (STAMP),  the  Stock 
Exchanges  Medallion  Program  (SEMP), 
and  the  New  York  Stock  Exchange,  Inc. 
Medallion  Signature  Program  (MSP)  are 
recognized  by  Treasury  as  such 
signature  guarantee  programs. 

8.  Section  357.30  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  357.30    Cases  of  delay  or  suspension  of 
payment 

If  evidence  required  by  the 
Department  in  support  of  a  transaction 
request  is  not  received  by  the 
Department  at  least  twenty  (20)  calendar 
days  before  the  maturity  date  of  the 
security,  or  if  payment  at  maturity  has 
been  suspended  pursuant  to  §  357.26(d), 
then,  except  as  provided  in  §  357.27,  in 
cases  of  reinvestment,  the  Department 
will  redeem  the  security  and  hold  the 


redemption  proceeds  in  the  same  form 
of  registration  as  the  security  redeemed, 
pending  further  disposition.*  *  * 

9.  Section  357.31  is  revised  to  read  as 
follows: 

S3S7.31    Certifying  indtviduals. 

(a)  General.  The  following  individuals 
may  certify  signatures  on  transaction 
request  forms: 

(1)  Officers  and  employees  of 
depository  institutions,  corporate 
central  credit  unions,  and  institutions 
that  are  members  of  Treasury- 
recognized  signature  guarantee 
programs  who  have  been  authorized: 

(i)  Generally  to  bind  their  respective 
institutions  by  their  acts; 

(ii)  Unqualifiedly  to  guarantee 
signatures  to  assignments  of  securities; 
or 

(iii)  To  certify  assignments  of 
securities. 

(2)  Officers  and  authorized  employees 
of  Federal  Reserve  Banks. 

(3)  Officers  of  Federal  Land  Banks, 
Federal  Intermediate  Credit  Banks  and 
Banks  for  Cooperatives,  the  Central 
Bank  for  Cooperatives,  and  Federal 
Home  Loan  Banks. 

(4)  Commissioned  officers  and 
warrant  officers  of  the  Armed  Forces  of 
the  United  States  but  only  with  respect 
to  signatures  executed  by  Armed  Forces 
personnel,  civilian  field  employees,  and 
members  of  their  families. 

(5)  Such  other  persons  as  the 
Commissioner  of  the  Public  Debt  or  his 
designee  may  authorize. 

(b)  Foreign  countries.  The  following 
individuals  are  authorized  to  certify 
signatures  on  transaction  request  forms 
execiited  in  a  foreign  country: 

(1)  United  States  diplomatic  or 
consular  officials. 

(2)  Managers  and  officers  of  foreign 
branches  of  depository  insrUutions  and 
institutions  that  are  membere  of 
Treasury-recognized  signature  guarantee 
programs. 

(3)  Notaries  public  and  other  officers 
authorized  to  administer  oaths, 
provided  their  official  position  and 
authority  are  certified  by  a  United  States 
diplomatic  or  consular  official  under 
seal  of  the  office. 

(c)  Duties  and  liabilities  of  certifying 
individuals. 

(1)  General.  Except  as  specified  in 
paragraph  (c)(2)  of  this  section,  a 
certifying  individual  shall  require  that 
the  transaction  request  form  be  signed 
in  the  certifying  individual's  presence 
after  he  or  she  has  established  the 
identity  of  the  person  seeking  the 
certification.  An  employee  \vho  is  not 
an  officer  should  insert  the  words 
"Authorized  signature"  in  the  space 
provided  for  the  title.  A  certifying 


individual  and  the  organization  for 
which  he  or  she  is  acting  are  jointly  and 
severally  liable  for  any  loss  the  United 
States  may  incur  as  a  result  of  the 
individual's  negligence  in  making  the 
certification. 

(2)  Signature  guaranteed.  The 
transaction  request  form  need  not  be 
executed  in  the  presence  of  a  certifying 
individual  if  he  or  she  unqualifiedly 
guarantees  the  signature,  in  which  case 
the  certifying  individual  shall,  after  the 
signature,  add  the  following 
endorsement:  "Signature  guaranteed, 
First  National  Bank  of  Smithville, 
Smithville,  NH,  by  A.B.  Doe,  President", 
and  add  the  date.  In  guaranteeing  a 
signature,  the  certifying  individual  and 
the  organization  for  which  he  or  she  is 
acting  warrant  to  the  Department  that 
the  signature  is  genuine  and  that  the 
signer  had  the  legal  capacity  to  execute 
the  transaction  request. 

(3)  Absence  of  signature  guaranteed 
by  depository  institution.  A  transaction 
request  form  need  not  be  actually  signed 
by  the  owner  in  any  case  where  a 
certifying  individual  associated  with  a 
depository  institution  has  placed  an 
endorsement  on  the  form  reading 
substantially  as  follows:  "Absence  of 
signature  by  owner  and  validity  of 
transaction  guaranteed.  Second  State 
Bank  of  )onesville,  Jonesville,  NC,  by 
B.R.  Butler,  Vice  President".  The 
endorsement  should  be  dated,  and  the 
seal  of  the  institution  should  be  added. 
This  form  of  endorsement  is  an 
unconditional  guarantee  to  the 
Department  that  the  institution  is  acting 
for  the  owner  under  proper 
authorization. 

(d)  Exndence  of  certifying  individual's 
authority.  The  authority  of  a  certifying 
individual  to  act  is  evidenced  by 
affixing  to  the  certification  the 
following: 

(1)  Officers  and  employees  of 
depository  institutions.  The  institution's 
seal  or  signature  guarantee  stamp;  if  the 
institution  is  an  authorized  paying  agent 
for  U.S.  Savings  Bonds,  a  legible  imprint 
of  the  paying  agent's  stamp;  or,  if  the 
institution  is  a  member  of  the  Security 
Transfer  Agents  Medallion  Program 
(STAMP),  a  legible  imprint  of  the 
STAMP  signature  guarantee  stamp. 

(2)  Officers  and  authorized  employees 
of  institutions  that  are  members  of 
Treasury-recognized  signature 
guarantee  programs.  A  legible  imprint 
of  the  program's  signature  guarantee 
stamp,  e.g.,  the  STAMP,  SEMP,  MSP 
stamp  for  members  of  the  Securities 
Transfer  Agents  Medallion  Program,  the 
Stock  Exchanges  Medallion  Program,  or 
the  New  York  Stock  Exchange 
Incorporated  Medallion  Signature 
Program,  respectively. 


(3)  Officers  and  authorized  employees 
of  Federal  Reserve  Banks.  Whatever  is 
prescribed  in  procedures  established  by 
the  Department. 

(4)  Officers  and  empldyees  of 
corporate  central  credit  unions  and 
other  entities  listed  in  paragraph  (a)(3) 
of  this  section.  The  entity's  seal. 

(5)  Notaries  public,  diplomatic  or 
consular  officials.  The  official  seal  or 
stamp  of  the  office.  If  the  certifying 
individual  has  no  seal  or  stamp,  then 
the  official's  position  must  be  certified 
by  some  other  authorized  individual, 
under  seal  or  stamp,  or  otherwise 
proved  to  the  satisfaction  of  the 
Department. 


(6)  Commissioned  or  warrant  officers 
of  the  United  States  Armed  Forces.  A 
statement  which  sets  out  the  officer's 
rank  and  the  fact  that  the  person 
executing  the  transaction  request  is  one 
whose  signature  the  officer  is  authorized 
to  certify  under  the  regulations  in  this 
part. 

(7)  Such  other  persons  as  the 
Commissioner  of  the  Public  Debt  or  his 
designee  may  authorise.  The  evidence 
specified  by  the  Commissioner  or  his 
designee. 

(e)  Interested  persons  not  to  act  as 
certifying  individual.  Neither  the 
transferor,  the  transferee,  nor  any  person 
having  an  interest  in  a  security  involved 


in  the  transaction  may  act  as  a  certifying 
individual.  However,  an  authorized 
officer  or  employee  of  a  depository 
institution  or  of  an  institution  that  is  a 
member  of  a  Treasury-recognized 
signature  guarantee  program  may  act  as 
a  certifying  individual  on  a  traiisaction 
request  for  transfer  of  a  security  to  the 
institution,  or  any  request  executed  by 
another  individual  on  behalf  of  the 
institution. 
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KATiONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  821 

Aviation  Rules  of  Practice;  General 
Revisions 

AGENCY:  National  Transportation  Safety 

Board. 

ACTION:  Final  rules. 

SUMMARY:  The  NTSB  is  adopting 
numerous  revisions  to  its  rules  of 
practice  governing  air  safety 
enforcement  and  related  cases.  These 
revisions  are  intended  to  improve  the 
efficiency  and  fairness  of  these  rules  ef 
practice. 

EFFECTIVE  DATE:  The  new  rules  are 
effective  on  January  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackail,  (202)  382-S540. 
SUPPLEMENTARY  INFORMATION:  By  notice 
(NPR)  in  the  Federal  Register  published 
October  20, 1993  (58  PR  54102),  the 
NTSB  proposed  to  revise  its  rules,  at  49 
CFR  Part  821,  that  govern  practice  and 
procedure  in  aviation  safety 
enforcement  and  related  cases.  The  NPR 
identified  a  number  of  rules  that  we 
believed  should  Be  revised,  and  we 
invited  users  of  our  rules  to  recommend 
other  rule  changes  they  considered 
necessary  or  desirable.  We  received  six 
comments  and  two  replies.'  What 
follows  is  a  rule-by-rule  discussion  of 
the  changes  we  are  adopting  here.^ 

1.  Although  we  proposed  no  change 
to  §821.1.  which  contains  definitions 
used  in  the  rules  of  practice,  the  FAA 
proposes  that  we  expand  the  definition 
of  "initial  decision"  to  include  orders 
on  motions  that  have  the  effect  of 
terminating  the  proceeding,  such  as 
motions  for  summary  judgment.  We  will 
adopt  that  suggestion. 

2.  We  proposed  adding  a  new  §  821.3 
in  which  the  letter  prefixes  of  our 
docket-numbering  system  are  explained. 
The  NTSB  Bar  comments  that  the 
current  numbering  system  is  self- 
explanatory,  and  sees  no  need  for  the 
proposed  addition.  In  contrast,  NAAP 
thinks  this  change  is  useful,  especially 
for  pro  se  participants  in  Board 


'  Cnmnients  were  filed  by  the  Aircraft  Owners 
and  Pilots  Association  (AOPA).  the  Experimental 
Aircraft  Association  (EAA).  the  Federal  Aviation 
Administration  (FAA).  attorney  Mark  T. 
McDermolt.  the  National  Transportation  Safety 
Board  Bar  Association  (NTSB  Bar),  and  North 
.'\merican  Aviation  Properties.  Inc.  (NAAP).  Replies 
were  filed  by  the  FAA  and  NAAP. 

-Where  the  parties  had  no  comments  and  we 
tiave  no  further  changes,  the  proposed  rule  is 
adopted  without  discussion.  There  are  also  minor 
editorial  changes  that  we  have  not  discussed. 
C;hanges  proposed  by  the  parties  but  not  adopted 
here  fwve  been  considered  nevertheless. 


proceedings.  We  can  see  only  benefits, 
and  adopt  the  proposal,  as  corrected  by 
the  FAA.'  We  have  considered  the 
FAA's  other  proposed  additions,  but  do 
not  believe  them  necessary  to  this 
relatively  simple  rule,  nor  do  we  see  a 
need  to  include  the  FAA  case  number 
on  our  documents.  We  have,  however, 
updated  the  statutory  citations  to  reflect 
the  new  codification  completed  in  Pub. 
L.  103-272. 

3.  We  proposed  to  revise  §  821.6(d)  to 
require  notices  of  appearance  from 
parties'  representatives  as  well  as  their 
attorneys.  NAAP  contends  that  pro  se 
participants  should  be  discouraged  and 
objects  to  provisions  allowing  the 
participation  of  non-attorney 
representatives.  We  recognize 
disadvantages  in  pro  se  participation 
and,  in  our  information  provided 
respondents  on  their  filing  of  a  notice  of 
appeal,  we  invite  early  retention  of 
counsel.  We  will  not,  however,  go 
further,  as  we  do  not  intend  to  place 
greater  burdens  on  respondents  by 
requiring  theqi  to  hire  and  pay  counsel. 
Neither  the  Board's  enabling  statute  nor 
the  Administrative  Procedure  Act,  5 
U.S.C.  500  et  seq.,  requires 
representation  only  by  attorneys. 
NAAP's  citation  to  the  FA  Act.  §  1001, 
relating  to  the  precursor  Civil 
Aeronautics  Board,  does  not  govern. 

4.  Our  current  rules  contain  many 
different  copy  requirements  that  often 
are  not  followed  by  the  parties.  In 
subparagraph  §  821.7(b),  we  proposed  to 
reduce  the  number  to  an  original  and  1 
copy,  except  where  otherwise  provided 
in  the  rules.  We  attempted  throughout 
to  minimize  the  number  of  copies 
required  of  the  parties.  We  sought 
comment  especially  on  whether  there 
should  be  one  uniform  copy 
requirement  of  an  original  and  4  copies. 
In  this  rule,  we  also  proposed  to  permit 
filing  and  service  of  pleadings  via 
facsimile  transmission. 

Most  parties  that  commented  on  the 
copy  requirement  prefer  a  uniform 
requirement  of  an  original  and  1  copy. 
We  will  adopt  one  rule  for  all 
documents,  but  must  require  more  than 
1  copy,  as  that  is  not  always  adequate 
for  our  use  (for  example,  we  need  more 
than  1  copy  of  briefs).  At  a  time  when 
the  government  is  increasingly  assessing 
fees  for  services,  it  would  be 
inappropriate  for  the  Board  to  subsidize 
parties'  copying  expenses.  An  original 
and  3  copies  will  be  required. 

Our  proposal  to  allow  filing  by 
facsimile  produced  more  questions  and 
complications  than  expected. 
Accordingly,  we  will  continue  current 


"  The  ¥/KA  notes  that  "CD"  stands  for  certificate 
denial,  not  certificates  of  denial. 


practice  and  not  adopt  the  proposal. 
Faxes  may  continue  to  be  used  as  a 
convenience,  for  example  when 
immediate  receipt  by  the  Board  is 
required,  but  will  not  substitute  for  any 
filing  or  copy  requirement  of  these 
rules.  Thus,  the  document  that  is  faxed 
must  also  be  sent  to  the  Board  via  an 
authorized  service  method,  with  the 
confirmation  copy  to  be  noted  as  such 
(to  minimize  confusion).  This  is  normal 
business  practice,  and  will  not  create  a 
problem  for  the  Board  provided  parties 
properly  indicate  confirmation  copies. 

As  recommended,  we  have  added 
addresses  and  details  the  parties 
suggested.  We  will  defer,  pending 
technology  improvements,  the  proposal 
that  we  accept  two-sided  copies. 

5.  The  most  significant  changes 
proposed  to  §  821.8  related  to  our  use  of 
certified  mail  in  serving  our  decisions 
and  our  addition  of  a  sample  certificate 
of  service.  As  to  service  by  others,  we 
have  adopted  the  suggested  changes  to 
the  sample  certificate.  As  to  our  service 
via  certified  mail,  we  will  adopt  the 
proposed  change.  That  is,  we  will 
discontinue  serving  the  FAA  via 
certified  mail.  We  are  aware  of  no 
receipt  problem,  having  had  no 
difficulty  receiving  first  class  mail  sent 
us  by  the  FAA.  We  are  not  persuaded 
by  the  FAA's  equal  treatment  argument. 
Certified  mail  for  respondents  is 
appropriate,  in  light  of  the  nature  of  the 
proceedings  and  their  effect  on  them. 

It  was  suggested  that  the  Board  place 
the  service  date  on  the  front  of  every 
document  it  serves.  We  agree,  and  will 
do  so.  We  do  not  agree,  however,  with 
the  suggestion  that,  prior  to  the 
appearance  of  an  attorney  or  other 
representative,  service  be  made  not  only 
on  the  carrier's  designated  agent  (see 
§  821.8(d)),  but  also  on  the  carrier's 
chief  executive.  The  purpose  of  the 
agent  here  is  to  receive  service;  it  is 
reasonable  to  expect  the  agent  will 
promptly  advise  its  principal. 

6.  Our  proposal,  in  §  821.9,  to 
liberalize  the  filing  of  amicus  curiae 
briefs  was  well  received.  We  do  not, 
however,  see  the  need  to  adopt  the 
FAA's  suggestion  that  the  standard  for 
filing  be  the  same  as  for  intervention 
generally.  The  rule  is  intended  to  be 
more  flexible:  amicus  briefs  are 
encouraged,  but  may  be  disallowed  if 
too  late. 

EAA  and  NAAP,  in  connection  with 
their  discussion  of  amicus  briefs, 
recommend  that  the  Board  hear  oral 
argument  more  often,  and  object  to 
current  rule  §  821.48(g),  which  provides 
that  it  will  not  normally  be  held.  We  are 
not  inclined  to  change  our  rules  or 
practice  in  this  regard.  The  Aviation 
Safety  Enforcement  docket  lends  itself 
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to  review  on  a  written  record.  On 
appeal,  the  issues  are  clearly  set  forth, 
and  may  be  fully  argued  in  writing. 
Nevertheless,  where  we  believe  oral 
argument,  with  discussion  and 
questioning,  would  be  useful,  we  will 
not  hesitate  to  schedule  it.  Accordingly, 
the  rule  is  adopted  as  proposed. 

7.  In  our  NPR.  we  invited  suggestions 
for  rule  changes  other  than  those  we 
proposed.  The  NTSB  Bar  proposed  to 
permit  parties  to  stipulate  to  extensions 
of  time  "or  other  appropriate  relief  and 
to  provide  that  extensions  of  time  or 
other  relief  will  be  granted  where  there 
has  been  "excusable  neglect"  and  no 
prejudice  results.  We  decline  to  adopt 
this  proposed  change.  The  Board  must 
be  able  to  control  its  proceedings  and 
liberally  grants  extensions.  We  will, 
however,  codify  our  existing  practice  by 
adding  a  provision  to  §821.11  allowing 
oral  requests  for  extension  of  time. 

8.  Our  first  proposed  change  to 
§821.12,  adding  a  reference  to 
compliance  with  statutory  requirements 
in  making  amendments  to  a  complaint, 
engendered  considerable  discussion. 
Mark  McDermott  comments  that  the 
FAA  is  making  too  many  last-minute 
amendments,  and  suggests  that  the 
Board  should  prohibit  amendments  in 
emergency  cases.  NAAP  believes  that 
our  proposed  reference  is  too  narrow.  It 
proposes,  and  argues  that  the  law 
requires,  that  the  Administrator  be 
required  to  reissue  any  amended  order, 
and  that  amendment  at  the  hearing  not 
be  permitted.  The  FAA  responds  that  a 
rule  requiring  amendments  to  be 
consistent  with  informal  conference 
requirements  is  not  necessary,  but  if  one 
is  adopted,  our  proposal  should  be 
modified  because  the  statute  can  be  met 
by  other  means.  It  recommends  we 
include  language  directly  fi-om  (former) 
49  U.S.C.  App.  1429(a).  The  FAA 
continues  that  amendments  to 
complaints  should  be  allowed  by  the 
law  judge  when  respondent  will  not  be 
unduly  prejudiced  and  that  technical 
amendments  should  be  permitted  at  any 
time.  It  notes  that  parties  are  already 
able  to  object  to  amendments  that  do  not 
comply  with  Oceanair  of  Florida  v.  Nat. 
Transp.  Safety  Bd..  888  F.2d  767  (11th 
Cir.  1989). 

We  are  not  convinced  that  our  current 
practice  does  not  adequately  balance  the 
interests  and  rights  of  the  parties.  The 
law  judge  has  discretion  to  allow 
amendment  of  the  complaint,  and  does 
so  only  after  full  consideration  of  the 
positions  of  the  parties  and  a  finding 
that  amendment  will  not  prejudice 
respondent,  or  prohibit  a  fair  hearing. 
Commentors  have  pointed  to  no 
particular  case  where  they  believe  these 
concerns  were  not  properly  balanced. 


and  the  number  of  amendments,  per  se, 
does  not  control  any  conclusion  in  this 
regard. 

Accordingly,  we  will  not  amend  the 
rule  to  restrict  complaint  amendments 
but  will  continue  to  handle  the  question 
case  by  case.  There  were  no  comments 
on  our  proposal  to  permit  withdrawal  of 
some  pleadings  without  our  permission, 
and  we  will  adopt  that  language  as 
drafted. 

9.  We  offered  no  proposed  change  to 
§  821.13.  which  governs  the  manner  in 
which  a  party  may  waive  rights  (for 
example,  the  statutory  right  in  an 
emergency  case  that  a  decision  be 
issued  in  60  days).  The  FAA  proposes 
that  we  allow  oral  waivers,  especially 
oral  waiver  of  expedited  review  in 
emergencies,  as  the  FAA  believes  this  is 
common  practice.  We  agree,  however, 
with  NAAP,  which  replies  that  waivers 
need  to  be  on  the  record,  and  this  is 
what  the  rule  currently  requires.  To  the 
extent  it  is  not  being  done  (and  we  are 
not  aware  of  a  serious  problem  in  this 
regard),  the  potential  for  later  disputes 
increases,  and  we  encourage  all  parties 
to  ensure  that  waivers  are  memorialized 
in  the  record  in  some  fashion. 

10.  In  light  of  the  parties*  suggestions 
that  we  specify  in  the  rules  to  what 
pffice  documents  should  be  sent,  we 
will  amend  §  821.14  to  include  a 
reference  to  the  Office  of  General 
Counsel,  rather  than  the  current  broad 
reference  to  the  Board. 

11.  The  rule  changes  proposed  to 
§821.19  involve  discovery  and  the 
preservation  of  evidence.  Mark 
McDermott  suggests  that  we  should  only 
require  that  discovery  documents  be 
filed  with  the  law  judges  when  there  is 

a  dispute.  The  FAA  agrees,  arguing  that 
review  of  this  material  can  prejudice  the 
law  judge  due  to  prehearing  familiarity 
with  a  document  that  is  subsequently 
excluded.  NAAP  disagrees,  and  believes 
that  law  judges  should  have  prehearing 
familiarity  with  the  issues  and  have  the 
skills  to  disregard  excluded  evidence. 

We  have  found  that  both  discovery 
requests  and  responses  are  useful  in 
reaching  an  informed  decision,  and  we 
see  no  justifiable  concern  that  our  law 
judges  are  unable  to  ignore  information 
they  may  have  read  that  is  later 
excluded  from  the  record.  Advance 
information  about  the  case,  as  can  come 
from  familiarity  with  the  discovery 
materials,  promotes  efficient  processing 
and  allows  the  law  judge  to  be  as 
prepared  as  the  parties  when  the 
hearing  starts. 

The  parties  also  commented 
extensively  on  their  perceptions  of 
inequities  in  the  discovery  process.  Mr. 
McDermott.  for  example,  seeks  a  rule 
specifically  to  authorize  protective 


orders  in  the  case  of  FAA  harassment 
through  excessive  discovery.  EAA 
questions  whether  our  proposed  change 
to  subparagraph  (d)  is  strong  enough.  It 
and  NAAP  support  a  more  explicit  rule 
authorizing  sanctions  for  failure  to 
comply  with  discovery.  NAAP  also 
seeksa  rule  that  precludes  the  FAA 
ft-om  using  discovery  as  a  substitute  for 
a  prior  investigation,*  and  believes  that 
the  proposed  subparagraph  (d)  does  not 
do  enough  to  prevent  destruction  of 
relevant  evidence,  namely  air  traffic 
control  tapes. 

The  FA-\,  in  turn,  believes  that 
expansive  discovery  should  be 
curtailed,  and  replies  to  NAAP  that 
subparagraph  (d)  is  not  necessary  in 
light  of  Administrator  V.  Ryan,  NTSB 
Order  EA-3238  (1990)  (when  evidence 
has  been  requested  in  a  timely  fashion, 
it  is  incumbent  on  the  Administrator  to 
ensure  its  safekeeping).  If  we  adopt  this 
proposal,  the  FAA  argues,  its  language 
should  be  more  specific  and  separate 
the  failure  to  preserve  ft-om  the  failure 
to  produce.  The  FAA  also  suggests 
numerous  interpretive  difficulties  with 
the  wording  of  this  proposed  rule. 

The  parties'  disagreement  regarding 
evidence  production,  and  ATC  tapes  in 
particular,  stems  ft-om  the  FAA's 
practice  of  reusing  tapes  in  15-day 
cycles  if  no  request  to  preserve  the  tape 
has  been  made.  We  have  accepted  this 
practice  as  a  reasonable  accommodation 
of  the  interests  of  both  the  FAA  and 
airmen.  We  have  no  authority  to  force 
FAA  to  amend  its  practice,  nor  are  we 
convinced  by  the  arguments  made  here 
that  the  FAA's  failure  to  preserve  a  tape 
should  in  every  case  result  in  an  adverse 
conclusion  regarding  its  contents.'' 

Beyond  that,  and  as  a  general  rule,  we 
believe  that  the  proposed  rule  is 
flexible,  merely  reflects  our  current 
precedent  and  practice,  and  will  allow 
our  law  judges,  as  appropriate,  ample 
authority  to  compel  discovery,  to  curtail 
its  abuse,  and  to  fashion  appropriate 
remedies  in  the  event  it  is  demonstrated 
that  either  party  unreasonably  has  failed 
to  respond  completely  or  has 
improperly  failed  to  preserve  timely 
requested  evidence. 

12.  In  §  821.20(c),  we  proposed 
changes  that  would  codify  case  law  on 
witness  fees  and  apply  to  Board 
employee  witnesses  in  enforcement 
cases  the  same  rules  wo  apply  to  the 


'NAAP  cites  Administrator  v.  Smith.  4  NTSB 
978.  979  note  6  (1983).  in  support,  but  we  do  not 
read  that  case  so  broadly  as  to  warrant  an  absolute 
rule.  The  decision  demonstrates,  to  the  contrary, 
that  the  circumstances  of  each  case  must  bu 
considered  in  determining  the  appropriate  sanction. 

'In  connection  with  review  of  our  discover\- 
rules,  we  have  considered  the  recent  amendiimni  to 
the  Federal  Rules. 
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testiinany  of  our  employees  in  accident- 
related  civil  pnxreediags.  We  received 
only  one  conun^it,  suggesting  that  this 
rule  be  expanded  to  FAA  employees  as 
well,  thus  potentially  limiting  the 
testinnmy  of  FAA  personnel  who 
assisted  the  Board  in  its  investigation. 
This  is  relevant  in  cases  where  an 
investigation  of  an  accident  or  incident 
is  followed  by  an  FAA  enforcement 
action.  The  FAA  opposes  this  proposal, 
stating  it  would  raise  questions  about 
the  FAA  8  ability  or  willingness  to  assist 
the  Board  in  its  investigations. 

We  are  well  aware  of  NAAP's 
concerns,  but  are  not  convinced  that  (he 
rule  it  proposes  should  be  adopted.  Our 
declination  here,  however,  should  not 
be  interpreted  as  lack  of  interest  in  the 
issue.  To  the  contrary,  we  specifically 
reserve  the  point,  and  intend  to  study  it 
in  the  future  and  continue  to  discuss 
with  the  FAA  the  proper  relationship 
between  the  two  functions. 

13.  We  proposed  minor  changes  to 
§  821.24(d).  dealing  with  medical 
proceedings,  to  reflect  the  special 
issuance  process.  Mr.  McDermott 
proposes  to  make  the  exchange  of 
medical  information  a  mutual  obligation 
instead  of  putting  restrictions  on  new 
evidence  only  on  petitioner,  as  the  rule 
docs.  He  believes  that  the  FAA  should 
be  precluded  from  using  medical 
evidence  not  provided  petitioner  at  least 
30  days  before  the  hearing.  FAA 
responds  that,  as  a  practical  matter,  all 
medical  evidence  is  in  respondent's 
bands. 

Our  change  in  (e)  was  intended 
simply  to  address  the  situation  where, 
prior  to  hearing,  but  unknown  to  the 
FAA,  a  petitioner  undergoes  new  testing 
or  evaluation.  If  this  occurs,  the  FAA  is 
denied  the  opportunity  to  review,  in 
advance  of  the  hearing,  medical 
conclusions  that  may  be  different  from 
the  medical  information  (typically 
obtained  from  petitioner  or  from  his 
physicians,  with  his  consent)  on  which 
the  FA^\'s  denial  of  certification  was 
based.  If  the  FAA  is  surprised  at  the 
hearing  by  new  evidence,  it  must  have 
the  opportunity  for  its  experts  to  review 
the  information. f*  In  contrast,  from  a 
petitioner's  standpoint,  whatever 
medical  data  the  FAA  has  received  is 
either  familiar  to  petitioner,  having 
come  from  his  own  doctors,  or  is 
discoverable  by  him  prior  to  the 
hearing.  While  we  therefore  will  not 
make  lliis  change  proposed  by  Mr. 
McDermott,  we  will  add  a  clarifj'ing 
s.;ntence  to  subparagraph  (d)  explicitly 


indicating  our  lack  of  j\irisdictiaii  to 
review  or  order  special  issuances. 

14.  Section  821.31(a),  dealing  with 
filing  of  the  complaint,  had  produced 
some  confusion  in  the  past  due  to  use 
of  the  phrase  "filed  upon  the 
Administrator"  (Bee-Adminislrortorv. 
Simoaton.  NTSB  Order  EA-3734 
(1992)),  and  we  proposed  to  change  the 
phrase  to  "received  by  the 
Administrator."  This  produced  similar 
concerns.  AOPA  and  Mr.  McDermott 
think  this  makes  the  rule  more 
confusing,  and  suggest  tliat  we  count 
from  a  service  date,  as  we  use  service 
dates  for  other  purposes  and  this  will 
help  the  infrequent  user  of  the  rules. 

We  agree.  The  rule  will  provide  that 
the  complaint  must  be  filed  within  10 
days  of  service  of  the  notice  of  appeal 
on  the  Administrator.  This  will  also 
resjKmd  to  tlie  FAA's  concern  that  the 
current  5  days  is  too  short.' 

15.  Although  we  proposed  no  change, 
a  number  of  parties  coirunented  on  our 
stale  complaint  rule,  §  821.33.  The 
NTSB  Bar,  in  cases  where  6  months  has 
passed  before  a  Notice  of  Proposed 
Certificate  Action  has  been  issued, 
wants  the  FAA's  complaint  to  contain  a 
certification  that  good  cause  existed  for 
the  delay,  and  where  lack  of 
qualification  is  alleged,  the  certification 
would  state  that  thi.<;  allegation  was 
made  in  good  faitli  and  was  warranted 
under  the  facts  and  the  law.  The  FAA 
opposes  these  suggestions,  citing  our 
earlier  rejection  of  a  certification 
requirement  (Regulatory  Docket  No.  5, 
11/29/88). 

The  comments  of  Mark  McDermott 
and  the  FAA  reflect  some  confusion  in 
the  meaning  and  implementing  of 
subparagraph  (b)  of  the  stale  complaint 
rule  [i.e.,  where  lack  of  qualification  is 
alleged,  law  judge  first  determines 
whether  it  is  presented  and,  if  an  issue 
of  qualifica'ion  is  raised,  the  law  judge 
is  to  proceed  to  a  hearing  on  that  issue 
only).  The  FAA  disagrees,  however, 
with  Mr.  McDermott "s  comment  that 
failure  to  establish  lack  of  qualifications 
requires  dismissal  of  stale  allegations, 
noting  that  ii  still  has  the  opportunity  to 
justify  the  delay  or  show  public  interest 
in  proceeding  despite  the  delay. 

We  recognize  that  subparagraph  (b)  of 
the  stale  complaint  rule  has  caused 
some  interpretive  difficulty  in  the  past, 
hut  the  problem  has  not  been 
insurmountable  and  does  not  require 
immediate  amendment.  Because  issues 
regarding  thio  rule  are  raised  in 
connection  with  our  proposed  (and 
interim)  civil  penalty  rules,  we  will 
defer  any  rule  changes  here. 


16.  In  response  to  our  proposed 
chjmge  to  subparagraph  (a)  of  §  821.37, 
dealing  vidtfa  the  selection  of  the  place 
for  healing,  the  FAA  agrees  that  foreign 
hearings  should  be  rare  if  we  have 
authority  to  hold  them,  but  believes  we 
do  not.  Ln  support,  it  argues  that  §  5(1) 
of  the  Department  of  Transportation  Act 
of  1966.  Pub.  L.  89-670,  authorized 
Civil  Aeronautics  Board  hearings  only 
in  the  U.S.  Although  the  Independent 
Safety  Board  Act  of  1 974  has  no  similar 
language,  the  FAA  argues,  we  should 
not  assume  change  was  intended. 

Our  enabling  statute  does  not  prohibit 
foreign  hearings,  as  Congress  easily 
could  have  done  given  the  prior 
language.  Accordingly,  we  are  not 
convinced,  based  on  the  FAA's 
argument,  that  we  should  change  the 
rule  here.  Although  we  will  adopt  the 
rule  as  proposed,  any  party  is  free  to 
argue  this  point  further  in  a  particular 
case. 

17.  We  proposed  to  change  the 
evidence  rule  fomid  in  §  821.38  to 
codify  our  recent  ruling  in 
Administrator  v.  Repacboli,  NTSB 
Order  No.  EA-3888  (1993),  permhting 
hearsay  in  Board  proceedings,  with  its 
trustworthiness  going  to  the  weiglit  and 
credibility  accorded  it.  Those 
commentors  in  opposition  (Mark 
McDermott  and  AOPA)  have  not 
convinced  us  that  our  judges  are  not 
equipped  fairly  to  measure 
trustworthiness  and  credibility  of  all 
forms  of  hearsay,  just  as  they  otherwise 
weigh  credibility,  and  we  believe 
NAAP's  changes  create  unreasonable 
hurdles  to  the  use  of  such  evidence — 
even  greater  hurdles  than  now  exist. 

The  parties  uniformly  had  difficuhy 
with  our  proposal  in  subparagraph  (c)  to 
assume  the  authenticity  of  evidence 
absent  an  objection.  It  appears  that 
implementation  problems  would 
outweigh  any  benefit  such  a  rule  might 
have  in  our  proceedings  and,  therefore, 
we  will  not  adopt  it.  Nevertheless,  wc 
encourage  parties  to  use  requests  to 
admit  as  well  as  stipulations  to  establish 
the  authenticity  of  documents  in 
advance  of  a  hearing.  In  response  to  the 
FAA's  comment  that  subparagraph  (b) 
does  not  properly  reflect  the 
Administrative  Procedure  Act.  we  will 
amend  that  provision,  and  we  will 
modify  the  offer  of  proof  language  to 
make  it  permissive,  rather  than 
mandatory. 

18.  Tl»e  NTSB  Bcir  has  proposed  that, 
in  §  821.42  (initial  decisions  by  law 
judges),  we  require  the  law  judge 
include  in  his  opinion  whether  the 
Administrator  was  substantially 
justified  so  that  a  later  EAJA  ^  case  may 
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"Potentially,  that  review  could  lead  Ic  a  changn 
IT.  ilse  FAA's  po.=.ition  anJ  Usuacce  ol  a  cortiCcaie. 


'  Wfc  are  not  convinced,  however,  that  f be  FAA 
needs  20  days  for  this  filing. 


*  Equal  Access  to  lualice  Act 


be  expedited.  The  FAA  responds,  and 
we  agree,  that  this  is  premature  and 
wasteful  (e.g.,  qualification  for  fee 
recovery  not  having  been  determined) 
and  inconsistent  with  the  separate 
statutory  EAJA  scheme  that  requires  a 
final  Board  order  on  the  merits.  The 
practice  of  the  same  law  judge  hearing 
any  EAJA  application  promotes  the 
efficient  administration  the  commentor 
seeks.  ■ 

19.  Although  there  were  only 
supporting  comments  to  our  proposed 
change  in  §  821.47,  we  are  adding  a 
discussion  here  of  when  the  law  judge 
loses  jurisdiction,  with  further  action 
being  by  the  Board  itself.  The  addition 
in  part  reflects  current  law  (see 
Administrator  v.  Doll,  NTSB  Order  EA- 
3439  (1991)  at  footnote  9).  and  is  being 
added  in  light  of  frequent  questions  in 
this  regard.  The  new  portion  of  the  rule 
provides  a  method  for  handling  requests 
to  a  law  judge  that  he  reconsider  his 
own  decision.  For  obvious  reasons,  the 
new  procedure  will  not  apply  in 
emergency  cases. 

20.  In  response'to  our  proposed 
revisions  to  §  821.48(e),  NA.AP  suggests 
that  we  remove  the  sentence  in 
subparagraph  (g)  regarding  oral 
argument.  As  discussed  in  connection 
with  §  821.9,  we  decline  to  make  this 
change,  and  in  light  of  our  conclusions 
regarding  a  uniform  copy  requirement, 
we  will  delete  subparagraph  (0. 
Although  NAAP  also  proposes  a  shorter 
version  of  (e),  we  believe  our  proposed 
language  is  more  appropriate  to  assist 
the  many  pro  se  participants  in  our 
proceedings. 

21.  We  proposed  to  revise  §§821.49 
and  821.57(c)  to  indicate  that,  if  the 
Board  raises  a  new  issue  it  finds 
necessary  to  resolve  the  proceeding,  it 
will  afford  the  parties  the  opportunity  to 
submit  argument  if  it  befieves  that  such 
an  opportunity  is  necessary  or 
appropriate.  We  received  a  number  of 
comments  in  opposition  to  this  change, 
but  believe  they  stem  from 
misunderstanding  of  our  practice  and 
our  intent. 

We  have  used  this  approach  on  many 
occasions,  with  no  complaint  from  any 
party.  Compare,  e.g..  Administrator  v. 
Nyren,  NTSB  Order  EA-3930  (1993) 
(Board  reopened  for  further  argument  on 
effect  of  the  FAA  Civil  Penalty 
Administrative  Assessment  Act  of  1992 
on  the  shared  expense  rule)  and 
Administrator  v.  Miller,  NTSB  Order 
EA-3581  (1992)  (Board  redefined  issue 
before  it  and  dismissed  complaint  on 
finding  that  Administrator's 
interpretation  of  his  rule  was  not 
reasonable);  Administrator  v.  Shiister. 
NTSB  Order  EA-3613  (1992)  (Board 
dismissed  certain  charges  based  on  its    " 


interpretation  of  medical  application); 
and  Administrator  V.  Frohmuth  and 
Dworak,  NTSB  Order  EA-3816  (1993) 
(Board  dismissed  complaints  based  on  a 
new.  expanded  formulation  of  case  law 
excusing  altitude  deviations  caused  by 
pilot  mistake).  Furthermore,  Board 
action  is  subject  to  review  on  petition 
for  reconsideration.  On  further  review, 
we  have  conformed  the  language  in 
§821.57  with  the  language  in  §821.49. 

22.  The  parties  offered  no  comment 
regarding  our  proposed  change  to 

§  821.50,  but  NAAP  proposes  that  we 
amend  subparagraph  (f)  to  indicate  that 
the  filing  of  a  petition  under  this  section 
will  always  stay  the  effective  date  of  the 
order.  We  decUne  to  make  this  change. 
As  we  recently  noted  in  Administrator 
V.  Frost,  NTSB  Order  EA-3989  (1993), 
we  agree  with  this  sentiment  as  a 
general  rule.  Nevertheless,  NAAP  has 
not  convinced  us  that  we  do  not  and 
should  not  retain  the  flexibility 
(whether  specifically  expressed  in  our 
rules  or  not)  to  order  otherwise  should 
extraordinary  circumstances  warrant. 

23.  In  addition  to  our  wording  change 
to  §821.54  to  reflect  proceedings  under 
Section  609(c)(3)  of  the  Federal  Aviation 
Act  where  the  Administrator  issues 
"immediately  effective"  orders,  see 
Administrator  v.  Zacher,  NTSB  Order 
EA-3972  (1993),  the  FAA  recommends, 
and  we  agree,  that  the  title  of  Subpart 

I  should  be  changed  to  "Rules 
Applicable  to  Emergency  Proceedings 
and  other  Immediately  Effective 
Orders." 

As  to  the  substance  of  that  rule,  the 
parties  urge  a  stricter  construction  in 
various  ways.  The  NTSB  Bar  and  EAA 
ask  us  to  add  a  requirement  to 
subparagraph  (a)  that  the  FAA  justify 
the  emergency,  and  the  NTSB  Bar  urges 
that  the  issue  of  whether  a  case  is  an 
emergency  be  subject  to  our  review 
separately  from  the  merits  of  the  case. 
Mr.  McDermott  recommends  that  the 
statute.be  strictly  construed  in  favor  of 
respondents  and  that  the  Board 
streamline  its  process  to  shorten  its 
timetable  in  these  cases. 

We  believe  that  use  of  emergency 
authority  should  be  extraordinary,  for 
example  when  there  is  an  immediate 
and  exceptional  aviation  safety  risk. 
Nevertheless,  nothing  raised  by  the 
parties  here  has  convinced  us  we  have 
erred,  as  a  legal  matter,  in  our  long- 
established  precedent «  holding  that  we 
do  not  have  jurisdiction  to  review  the 
Administrator's  use  of  his  emergency 
power.  Parties  may  seek  review  of  those 
decisions  in  the  courts. 


'•See.  e.g.,  Administmtorw  Anderson,  5  NTSB 
564.  565  (1985). 


We  also  agree,  not  only  with 
emergency  cases  but  with  all  cases  on 
our  docket,  that  affected  individuals 
deserve  timely  and  prompt 
decisionmaking.  Toward  that  end.  we 
have  made  clearing  our  case  backlog  a 
priority. 

24.  We  proposed  to  add  a  new 
subparagraph  (f)  to  §821.55  to  leave  no 
doubt  that  discovery  was  available  in 
emergency  proceedings.  In  response  to 
EAA's  and  NAAP's  concern  that 
authority  to  sanction  noncompliant:e 
with  discovery  be  clear,  we  note  that 
our  proposal  makes  §  821.19  applicable 
to  emergency  cases.  As  the  FAA 
suggests,  we  have  added  references  to 
"inimediaiely  effective  orders,"  and  we 
have  deleted  references  to  §  821.56  and 
§  821.57,  replacing  them  with  a  general 
reference  to  "this  subpart." 

Despite  the  FAA's  concern  that 
subparagraph  (e)  is  confusing,  we  have 
not  had  that  experience.  We  note  that 
this  rule  is  intended  to  preclude 
separate  filings  that  would  complicate 
or  prevent  compliance  with  the 
statutory  deadline.  The  substance  of 
objections  (such  as  jurisdictional  ones 
that  would  otherwise  be  raised  in  a 
motion  to  dismiss)  is  to  be  raised  in  the 
answer,  or  in  otherwise  permitted 
pleadings. 

On  further  review,  we  are  amending 
subparagraph  (b)  on  our  own  motion  to 
require  either  that  the  appeal  attach  a 
copy  of  the  Administrator's  order  or  that 
it  indicate  whether  it  is  an  emergency. 
This  will  greatly  assist  us  in  efficiently 
processing  emergency  cases. 

25.  In  response  to  the  comments,  we 
will  modify  §  821.56(a),  Notice  of 
hearihg,  to  clarify  its  applicability  to 
immediately  effective  orders.  We  are  not 
convinced  that  NAAP's  change,  to  retain 
the  current  timetable  that  the  hearing  be 
set  no  later  than  25  days  after  the 
Board's  receipt  of  the  complaint  should 
be  made,  as  our  change  to  refer  to  the 
service  date  is  intended  to  help  avoid 
processing  delays  and  to  allow  parties  to 
calculate  key  dates. 

26.  In  response  to  concerns  raised  by 
commentors  regarding  our  proposal 
changing  the  time  periods  for  filing 
appeal  briefs  and  replies,  we  will  amend 
the  rule  to  allow  7  days  for  reply  briefs, 
thus  providing  both  sides  equal  time. 
We  have  also  added,  in  response  to  the 
concern  of  the  FAA  that  in  a  particular 
case  there  may  be  no  overnight  or 
facsimile  service  available,  an 
amendment  allowing  use  of  other 
transmission  services  if  approved  by  the 
Board. 

27.  EAA  and  Mark  McDermott  chipset  " 
to  our  proposal  at  §  821.63,  extend. nj* 
sanctions  for  ex  parte  coramunicati    iS 
to  include  sanctioning  counsel.  On  ;l.o 
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other  hand.  NAAP  supports  sanctionii^ 
counsel  rather  than  the  existing  rule  that 
would  sancttan  the  client.  We  will 
adopt  the  rule  as  proposed.  Contrary  to 
the  concerns  expressed,  the  Board  is 
well  able  to  distinguish  between 
vigorous  advocacy  and  unlawful 
attempts  to  influence  the 
decisionmaker.  Ciounsel  must  be  aware 
of  and  respect  the  difference,  and  it  inay 
not  be  appropriate  in  a  particular  case 
that  the  penalty  for  breach  of  the  ex 
parte  rules  be  assessed  against  the 
client. 

28.  We  proposed  to  amend  §  821.64  to 
require  that  petitions  for  stay  pending 
judicial  review  be  filed  before  the 
effective  date  of  the  order.  AOPA  is 
concerned  that  this  change  was 
proposed  for  the  Board's  convenience, 
and  argues  that  there  may  be  reasons  for 
seeking  a  stay  after  the  order  is  effective, 
such  as  late  retention  of  counsel.  Our 
proposal  stemmed  from  our  concern 
that  we  might  be  without  authority  to 
stay  an  order  when  a  respondent  is 
already  in  ^lefault  or  that,  as  a  matter  of 
policy,  we  ftkould  not  stay  an  order 
under  such  circumstances  {e.g.,  in 
default  by  not  surrendering  the 
i;ertificate  by  the  ordered  date).  We 
continue  to  believe  that  30  days  (the 
effective  date  of  our  order  on  appeal)  is 
sufficient  time  to  file  a  jietition  for  stay. 
In  response  to  AOPA's  concern  about 
time  to  hire  counsel,  we  note  that  the 
petition  may  be  pro  se.  and  need  not  be 
extensive.  Our  precedent  regarding  the 
granting  or  denying  of  stays  pending 
judicial  review  is  clear.  See 
Adiwnistrator  v.  Beinhold.  NTSB  Order 
EA-4224  (1994). 

In  light  of  our  experience  under  the 
FAA  Civil  Penalty  Administrative 
Assessntent  Act  of  1992,  we  will  add  a 
new  sentence  to  subparagraph  (a)  of 
41821.64  explaining  procedures 
applicable  where  the  FAA  appeals  our 
order. 

29.  Fiaaily,  we  will  amend  the 
authority  references  at  the  start  of  the 
rules  and  statutory  references 
throughout  the  rjle?  to  refle<1  the  new 
codificatioD  enattad  in  Pub.L.  103-272. 

As  required  by  the  Regulatory 
Flexibility  Act,  wecerliiy  that  the 
amended  rules  will  not  have  a 
sut>stantial  impact  on  a  sigjiificant 
number  of  small  entities.  Ttie  rule,'?  are 
not  major  rules  for  the  purposes  of 
Executive  Order  12291.  We  also 
conclude  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources,  nor 
vvUl  this  action  impose  any  information 
collection  requirements  requiring 
approval  tmder  tlie  Paperwork 
Reduction  Act 


List  of  Subiects  in  49  CFR  Part  021 

Administrative  practice  and 
procedure.  Airmen,  Aviation  safety. 

Accordingly,  49  CFR  Part  821  is 
ameTKted  as  set  forth  below. 

PART  821— RULES  OF  PRACTICE  IN 
AIR  SAFETY  PROCEEDINGS 

1.  The  authority  citation  for  Part  821 
is  revised  to  read  as  follows: 

Authority:  Title  "VI.  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  40101  et  seq.); 
Independent  Safety  Board  Act  of  1974.  Pubi. 
93-633,  88  Stat  2166  (49  U.S.C.  1101  et  seq.). 
and  FAA  Civil  Penalty  Administrative 
Assessment  Act  of  1992,  Pub.L.  102-345  (49 
U.S.C.  46301),  unless  otherwise  noted. 

2.  Section  821.1  is  amended  by 
revising  the  definition  of  "initial 
decision"  to  read  as  follows: 

§821.1    OefmHions. 

*         *         *         *         * 

Initial  decision  means  the  law  judge's 
decision  on  the  issue  remaining  for 
disposition  at  the  close  of  a  hearing 
before  him  and/or  an  order  that  has  the 
effect  of  terminating  the  proceeding, 
such  as  one  granting  a  motion  to  di-smiss 
in  yen  of  an  answer,  as  provided  in 
§  821.17,  and  oaae  granting  a  motion  for 
summary  judgment.  Initial  decision 
does  not  include  cases  where  the  record 
is  certified  to  the  Board,  with  or  without 
a  reconunended  decision,  orders  partly 
granting  a  motion  to  dismiss  and 
requiring  an  answer  to  any  remaining 
allegations,  or  ruUngs  by  the  law  judge 
on  interlocutorv  matters  appealed  to  the 
Board  under  §821.16; 

3.  A  new  §  821.3  is  added  to  subpart 
A  to  read  as  follows: 

§  82U    Description  ot  docket  numt>ering 
system. 

In  addition  to  sequential  numbering 
of  cases  as  rec-eived,  each  case  formally 
handled  b>'  the  Board  receives  a  letter 
prefix.  These  letter  prefixes  reflect  the 
case  type:  "SE"  for  the  safety 
enforcement  (suspension/revocation) 
docket;  "SM"  (safety  medical)  for  an 
enforcement  case  involving  a  medical 
application:  "SR"  for  a  case  involving 
safety  registration  issues  under  49 
U.S.C.  44101  et  seq.;  "CD  "  for  certificate 
denial  (see  49  U.S.C.  44703);  a  new 
"CP"  for  cases  in  which  the 
Administrator  seeks  a  civil  penalty;  and 
"EAJA**  for  applications  seeking  Equal 
Access  to  Justice  Act  awards. 

4.  Section  B21.6  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 

§  821 .6    Appearances  and  rights  of 
witnesses. 


(d)  Any  party  to  a  proceeding  who  is 
represented  by  an  attorney  or  party 
representative  shall  notify  the  Board  of 
the  name  and  addrbss  of  that  attorney  ar 
representative.  In  the  event  of  a  change 
in  attorney  or  repre.seatative  of  record, 
a  party  shall  notify  the  Board,  in  the 
manner  provided  in  §821. 7(a).  and  the 
other  parties  to  the  procxjeding.  prior  to 
the  attome>'  or  pepresestative 
participating  in  any  way,  including  the 
filing  of  documents,  in  any  proceeding. 

5.  Section  (;21.7  is  amended  by 
revising  paragraphs  (fl.)and  (h)  to  read 
as  follows: 

§  82 1 .7    Filing  of  documents  with  the 
Board. 

(a)  Filing  address,  dute<i:td  method  of 
filing.  Generally,  documents  are  to  b« 
filed  with  the  Office  of  Administrative 
Law  Judges,  National  Transportation 
Safety  Board,  490  LEnfent  Plaza  East, 
S.W.,  Washington.  IX:  20594-2000,  and 
addressed  toUie  assigned  law  judge,  if 
any.  Subsequent  to  the  filing  of  a  notice 
of  appeal  from  a  law  judges  initial 
decision  or  order  terminating  the 
proceeding  (written  or  oral),  or  a 
decision  permitting  an  interlocutory 
appeal,  all  documents  should  be 
directed  to  the  Office  of  General 
Counsel,  also  at  the  above  address. 
Filing  of  any  document  shall  be  by 
personal  delivery,  by  U.S.  Postal  Service 
first  class  mail,  or  by  oveniight  mail 
delivery  service.  Except  as  provided  in 
§821.57,  facsimile  filing  is  permitted  as 
a  convenience  to  the  parties  only.  It 
does  not  substitute  for  filing 
requirements  in  this  part,  and  any  fax 
transmission  to  the  Board  must  be 
followed,  no  later  than  the  following 
busniess  day,  by  a  confuTnation  copy, 
clearly  marked  as  such,  sent  by  a 
method  of  service  authorized  in  tliis 
paragraph.  Unless  otherwise  shown  to 
be  inaccurate,  documents  shall  be 
deemed  filed  on  the  date  of  personal 
delivery,  on  the  send  date  showTi  on  the 
facsimile  (provided  a  confirmation  copy 
is  properly  served),  and.  for  mail 
dehvery  service,  on  the  mailing  date 
shown  on  the  certificate  of  service^  on 
the  date  shown  on  the  postmark  if  there 
is  no  certificate  of  service,  or  on  the 
mailing  dale  shown  by  ether  evidence  if 
there  is  no  certificate  of  service  and  no 
postmark. 

(b)  Number  of  copies.  An  executed 
original  and  3  copies  of  each  document 
shall  be  filed  with  the  Board.  Copies 
need  not  be  signed,  but  tlic  name  of  the 
person  signing  the  originaJ  shall  be 
shown. 
•        •        «        *        * 

6.  SectioB  821.6  is  revised  to  read  at. 
follows: 
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§821.8    Service  of  documents. 

(a)  Who  must  be  served.  (1)  Copies  of 
all  documents  filed  with  the  Board  must 
be  served  on  all  parties  to  the 
proceeding  by  the  person  filing  them.  A 
certificate  of  service  shall  accompany  all 
documents  when  they  are  tendered  for 
filing  and  shall  certify  concurrent 
service  on  the  Board  and  the  parties. 
Corti  ficates  of  service  shall  be  in 
substantially  the  following  form: 

I  hereby  certify  that  I  have  this  day  served 
fho  foregoing  docunienl(s)  on  the  following 
parties'  counsel  or  designated  representatives 
[or  on  the  party,  if  without  counsel  or 
ropresentativej  at  the  address  indicated  by 
Isp<!cify  -.ho  method  of  service:  first  class' 
mail.  p.;rsonaI  service,  etc.)  [indicate  names 
and  addresses  here] 

Dated  at this day 

of 19 . 

(Signature) 


For  (on  behalf  of)_ 


(2)  Service  shall  be  made  on  the 
person  designated  in  accordance  with 
§  821.7(0  to  receive  service.  If  no  such 
person  has  been  designated,  service 
shall  be  made  on  the  party. 

(b)  Method  of  service.  Except  as  set 
forth  in  paragraph  (c)  and  (d)  of  this 
section  and,as  required  by  §  821.57(b). 
the  method  of  service  is  the  same  as  that 
sot  forth  in  §821. 7(a)  for  filing  of 
documents.  The  Board  will  serve  orders, 
notices  of  hearing,  and  written  initial 
docisions  on  attorneys  or 
representatives  designated  under 
§821.7(0  or,  if  no  attorney  or 
representative,  on  the  party  itself,  and 
\vill  do  so  by  certified  mail,  except  that 
service  on  the  Administrator  will  be  by  * 
first-class  mail. 

(c)  Where  service  shall  be  made. 
Except  for  personal  service,  addresses 
for  service  of  documents  shall  be  those 
in  the  official  record  or,  if  none  in  the 
case  of  the  Federal  Aviation 
Administration,  the  Office  of  the  Chief 
Counsel,  Washington,  DC  20591.  In  the 
case  of  an  agent  designated  by  an  air 
carrier  under  section  1005(b)  of  the  Act. 
service  of  any  sort  may  be  accomplished 
only  at  the  agent's  office  or  usual  place 
of  residence. 

(d)  Presumption  of  service.  There 
shall  be  a  presumption  of  lawful  service: 

(1)  When  acknowledgement  of  receipt 
is  by  a  person  who  customarily  or  in  the 
ordinary  course  of  business  receives 
mail  at  the  residence  or  principal  place 
of  business  of  the  party  or  of  the  person 
designated  under  §821.7(0;  or 

(2)  When  a  properly  addressed 
envelope,  sent  to  the  most  current 
address  in  the  official  record  by  regular, 
registered,  or  certified  mail,  has  been 
returned  as  undelivered,  imclaimed.  or 
refu$ed. 


(e)  Date  of  service.  The  date  of  service 
shall  be  determined  in  the  same  manner 
as  the  filing  date  is  determined  under 
§  821.7(a). 

7.  Section  821.9  is  revised  to  read  as 
follows: 

§  821 .9    Intervention  and  amicus 
appearance. 

(a)  Intervention.  Any  person  may 
move  for  leave  to  intervene  in  a 
proceeding  and  may  become  a  party 
thereto,  if  it  is  found  that  such  person 
may  be  bound  by  any  order  to  be 
entered  in  the  proceeding,  or  that  such 
person  has  a  property,  financial,  or 
other  legitimate  interest  that  will  not  be 
adequately  represented  by  existing 
parties,  and  that  such  inten^ention  will 
not  unduly  broaden  the  issues  or  delay 
the  proceedings.  Except  for  good  cause 
shown,  no  motion  for  leave  to  intervene 
will  be  entertained  if  filed  less  than  10 
days  prior  to  hearing.  The  extent  to 
which  an  intervenor  may  participate  in 
the  proceedings  is  within  the  law 
judges  discretion,  and  depends  on  the 
above  criteria. 

(b)  Amicus  curiae  briefs.  A  brief  of 
amicus  curiae  in  matters  on  appeal  from 
initial  decisions  may  be  filed  if 
accompanied  by  written  consent  of  all 
the  parties,  or  if,  in  the  opinion  of  the 
Board's  General  Counsel,  the  brief  will 
not  unduly  broaden  the  matters  at  issue 
or  unduly  prejudice  any  party  to  the 
litigation.  A  brief  may  be  conditionally 
filed  with  motion  for  leave.  The  motion 
shall  identify  the  interest  of  the  movant 
and  shall  state  the  reasons  why  a  brief 
of  amicus  curiae  is  desirable.  Such  brief 
and  motion  shall  be  filed  within  the 
time  allowed  the  party  whose  position 
as  to  affirmance  or  reversal  the  brief 
would  support,  unless  cause  for  late 
filing  is  showm,  in  which  event  the 
General  Counsel  may  provide  an 
opportunity  for  response  as  a  condition 
of  acceptance. 

8  Section  821.11  is  revised  to  read  as 
follows: 

§821.11    Extension  of  thne. 

(a)  Upon  written  request  filed  with 
the  Board  and  served  on  all  parties,  or 
by  oral  request  with  any  extension 
granted  confirmed  in  writing  and  served 
on  all  parties,  and  for  good  cause 
shown,  the  chief  judge,  the  law  judge, 
or  the  Board  may  grant  an  extension  of 
time  to  file  any  document  except  a 
petition  for  reconsideration. 

(b)  The  Board's  General  Counsel  is 
authorized  to  grant  unopposed 
extensions  on  timely  oral  request 
without  a  showing  of  good  cause  in 
cases  appealed  to  the  Board  from  a 
decision  of  a  law  judge.  Written 
confirmation  of  such  a  grant  must 


promptly  be  sent  by  the  requesting  party 
to  the  Board  and  served  on  other  parties. 

(c)  Extensions  of  time  to  file  petitions 
for  reconsideration  will  be  granted  only 
in  extraordinary  circumstances. 

9.  Section  821.12  is  revised  to  read  as 
follows: 

§821.12    Amendment  and  withdra¥»al  of 
pleadings. 

(a)  Amendment.  At  any  time  more 
than  15  days  prior  to  the  hearing,  a 
party  may  amend  his  pleadings  by  filing 
the  amended  pleading  with  the  Board 
and  serving  copies  on  the  other  parties. 
After  that  time,  amendment  shall  be 
allowed  only  at  the  discretion  of  the  law 
judge.  In  the  case  of  amendment  to  an 
answerable  pleading,  the  law  judge  shall 
allow  the  adverse  party  a  reasonable 
time  to  object  or  answer.  Amendments 
to  complaints  shall  be  consistent  with 
the  requirements  of  49  U.S.C.  44709(c) 
and  44710(c). 

(b)  Withdrawal.  Except  in  the  case  of 
withdrawal  of  an  appeal  to  the  Board, 
withdrawal  of  a  petition  for  review, 
withdrawal  of  a  complaint,  or 
withdrawal  of  an  appeal  firom  an  initial 
decision,  a  party  may  withdraw 
pleadings  only  on  approval  of  a  law 
judge  or  the  Board. 

9.  Section  821.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§821.14    IMotions. 

(a)  General.  An  apphcation  to  the 
Board  or  to  a  law  judge  for  an  order  or 
ruling  not  otherwise  provided  for  in  this 
part  shall  be  by  motion.  Prior  to  the 
assignment  of  a  law  judge,  all  motions 
shall  be  addressed  to  the  chief  law 
judge.  Thereafter,  and  prior  to  the 
expiration  of  the  period  within  which 
an  appeal  from  the  law  judges  initial 
decision  may  be  filed,  or  the 
certification  of  the  record  to  tlie  Board, 
all  motions  shall  be  addressed  to  the 
law  judge.  At  all  other  times,  motions 
shall  be  addressed  to  the  Board.  Office 
of  General  Counsel.  All  motions  not 
specifically  provided  for  in  any  other 
section  of  this  part  shall  be  made  at  an 
appropriate  time,  depending  on  the 
nature  thereof  and  the  relief  requested. 
*        •        •        •        * 

10.  Section  821.19  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§821.19    Depositions  and  other  discovery. 

»         *         •         •         « 

(b)  Exchange  of  information  by 
parties.  At  any  lime  before  hearing,  at 
the  instance  of  either  party,  the  parties 
or  their  representatives  may  exchange 
information,  such  as  witness  lists, 
exhibit  lists,  curricula  vitae  and 
bibliographies  of  expert  witnesses,  and 
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other  data.  In  the  event  of  a  dispute, 
either  the  assigned  law  judge  or  another 
law  judge  delegated  this  responsibility 
(if  a  law  judge  has  not  yet  been 
assigned)  may  issue  an  order  directing 
compliance  with  any  ruling  made  with 
respect  to  discovery.  Any  party  may  also 
use  written  interrogatories,  requests  to 
admit,  or  other  discovery  tools.  Copies 
of  discovery  requests  and  responses 
shall  be  served  on  the  law  judge 
assigned  to  the  proceeding. 
***** 

(d)  Failure  to  provide  or  preserve 
evidence.  The  failure  of  any  party  to 
comply  with  an  order  of  an 
administrative  law  judge  compelling 
discovery  or  to  cooperate  in  a  timely 
request  for  the  preservation  of  evidence 
may  result  in  a  negative  inference 
against  that  party  with  respect  to  the 
matter  sought  and  not  provided  or 
preserved,  a  preclusion  order,  or 
dismissal. 

11.  Section  821.20  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  821 .20    Subpoenas,  witness  fees,  and 
appearances  of  Board  Members,  officers,  or 
employees. 


(b)  Witness  fees.  Witnesses  shall  be 
entitled  to  the  same  fees  and  mileage  as 
are  paid  to  witnesses  in  the  courts  of  the 
United  States.  The  fees  shall  be  paid  by 
the  party  at  whose  instance  the  witness 
is  subpoenaed  or  appears.  The  Board 
may  decline  to  process  a  proceeding 
further  should  a  party  fail  to 
compensate  a  witness  pursuant  to  this 
paragraph. 

(c)  Board  Members,  officers,  or 
employees.  In  order  to  encourage  a  free 
flow  of  information  to  the  Board's 
accident  investigators,  the  Board 
disfavors  the  use  of  its  personnel  in 
enforcement  proceedings.  Therefore,  the 
provisions  of  paragraph  (a)  of  this 
section  are  not  applicable  to  Board 
Members,  officers,  or  employees,  or  the 
production  of  documents  in  their 
custody.  Applications  for  the  attendance 
of  such  persons  or  the  production  of 
such  documents  at  hearing  shall  be 
addressed  to  the  chief  law  judge  or  the 
assigned  law  judge,  as  the  case  may  be, 
in  writing,  and  shall  set  forth  the  need 
of  the  moving  party  for  such  testimony, 
and  a  showing  that  such  testimony  is 
not  now,  or  was  not  otherwise, 
reasonably  available  from  other  sources. 
The  law  judge  shall  not  permit  such 
testimony  or  documentary  evidence  to 
include  any  opinion  testimony,  or  any 
account  of  statements  of  a  respondent, 
made  during  the  Board's  investigation  of 
any  accident. 


12.  Section  821.24  is  amended  by 
revising  paragraphs  (a),  (d)  and  (e)  to 
read  as  follows: 

§821^4    Initiation  of  proceedings. 

(a)  Petition  for  review.  Where  the 
Administrator  has  denied  an  application 
for  the  issuance  or  renewal  of  an  airman 
certificate,  the  applicant  may  file  with 
the  Board  a  petition  for  review  of  the 
Administrator's  action  within  60  days 
firom  the  time  the  Administrator's  action 
was  served  on  petitioner.  The  petition 
shall  contain  a  short  statement  of  the 
facts  on  which  petitioner's  case  depends 
and  a  statement  of  the  requested  action, 
and  may  be  in  letter  form. 
***** 

(d)  Stay  of  proceeding  pending 
request  for  special  issuance  (restricted 
certificate).  "The  Board  lacks  authority  to 
review  special  issuances,  or  to  direct 
that  they  be  issued.  Where  a  request  for 
special  issuance  (restricted  certificate) 
has  been  filed  with  the  Administrator 
pursuant  to  the  Federal  Aviation 
Regulations,  the  Board  will  hold  a 
petition  for  review  in  abeyance  pending 
final  action  by  the  Administrator  or  for 
180  days  from  the  date  of  the 
Administrator's  initial  certificate  denial, 
whichever  occurs  first. 

(e)  New  evidence.  If  petitioner  has 
undergone  medical  testing  or  evaluation 
in  addition  to  that  already  submitted  or 
known  to  the  Administrator,  and  wishes 
to  introduce  the  results  into  the  record, 
the  new  medical  evidence  must  be 
ser\'ed  on  the  Administrator  at  least  30 
days  before  the  hearing.  Absent  good 
cause,  failure  timely  to  serve  any  new 
evidence  will  result  in  its  exclusion 
fi-om  the  record.  The  Administrator  may 
amend  his  answer  within  10  days  from 
the  date  the  new  evidence  is  served  to 
respond  to  such  new  evidence. 

13.  Section  821.30  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§821.30    Initiation  of  proceedings. 

(a)  Appeal.  A  certificate  holder  may 
file  with  the  Board  an  appeal  from  an 
order  of  the  Administrator  amending, 
modifying,  suspending,  or  revoking  a 
certificate.  The  appeal  shall  be  filed 
with  the  Board  within  20  days  from  the 
time  of  service  of  the  order  and  be 
accompanied  with  proof  of  service  on 
the  Administrator. 
*        •        •        •        * 

14.  Section  821.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

%  821 .31    Complaint  procedure. 

(a)  Filing,  time  of  filing,  and  service 
on  respondent.  The  order  of  the 
Administrator  from  which  an  appeal  has 
been  taken  shall  serve  as  the  complaint. 
The  complaint  shall  be  filed  by  the 


Administrator  with  the  Board  within  10 
days  after  the  service  date  of  the  notice 
of  appeal. 

***** 

15.  Section  821.35  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  821.35    Assignment,  duties,  and  powers. 

(a)  Assignment  of  law  judge  and 
duration  of  assignment.  The  chief  law 
judge  shall  assign  a  law  judge  to  preside 
over  the  proceeding.  Until  such 
assignment,  motions,  requests,  and 
documents  shall  be  addressed  to  the 
Docket  Section,  Office  of  Administrative 
Law  Judges,  for  handling  by  the  chief 
law  judge,  who  may  handle  these 
matters  personally  or  who  may  delegate 
all  or  any  of  them  to  other  law  judges 
for  decision.  After  assignment,  ail 
motions,  requests,  and  documents  shall 
be  addressed  to  that  law  judge.  The 
authority  of  the  assigned  law  judge  shall 
terminate  upon  certification  of  the 
record  to  the  Board,  or  upon  expiration 
of  the  period  within  which  appeals  from 
initial  decisions  may  be  filed,  or  upon 
the  law  judge's  withdrawal  from  the 
proceeding. 
***** 

16.  Section  821.37  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§821.37    Notice  of  hearing. 

(a)  Notice.  The  chief  law  judge  (or  his 
law  judge  delegate)  or  the  law  judge  to 
whom  the  case  is  assigned  shall  set  a 
reasonable  date,  time  and  place  for  the 
hearing.  The  notice  of  the  hearing  shall 
be  served  at  least  30  days  in  advance 
thereof,  and  shall  include  notice  of  the 
nature  of  the  hearing.  The  law  judge 
may  set  the  hearing  fewer  than  30  days 
after  the  notice  of  hearing  is  served  if 
the  parties  agree  to  an  earlier  hearing 
date.  In  setting  the  hearing  date,  due 
regard  shall  be  given  to  any  need  for 
discovery.  In  setting  the  place  of  the 
hearing,  due  regard  shall  be  given  to  the 
convenience  of  the  parties  and  to 
conservation  of  Board  funds.  The 
location  of  the  witnesses  and  the 
suitability  of  a  site  served  by  a 
scheduled  air  carrier  are  added  factors 
to  be  considered  in  setting  the  hearing 
location,  as  is  Board  policy  that  foreign- 
held  hearings  are  appropriate  only  in 
the  most  extraordinary  circumstances. 
***** 

17.  Section  821.38  is  revised  to  read 
as  follows: 

§821.38    Evidence. 

(a)  Every  party  shall  have  the  right  to 
present  a  case-in-chief  or  defense  by 
oral  or  documentary  evidence,  to  submit 
evidence  in  rebuttal,  and  to  conduct 
such  cross-examination  as  may  be 
required  for  a  full  and  true  disclosure  of 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday,  November  15,  1994  /  Rules  and  Regulations    59049 


the  facts.  Hearsay  evidence  (including 
hearsay  within  hearsay  where  there  are 
acceptable  circumstantial  indicia  of 
trustworthiness)  is  admissible. 

(b)  All  material  and  relevant  evidence 
should  be  admitted,  but  a  law  )udge  may 
exclude  unduly  repetitious  evid^ice 
pursuant  to  §  556(d)  of  the 
Administrative  Procedure  Act.  Any 
evidence  that  is  offered  and  excluded 
may  be  described  (via  an  "offer  of 
proof),  and  that  description  should  be 
made  a  part  of  the  record. 

18.  Section  821.42  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

19.  Section  821.43  is  revised  to  read 
as  follows: 

§821.43    Effect  of  law  judge's  initial 
decision  and  filing  of  an  appeal  therefrom. 
If  an  appeal  from  the  initial  decision 
is  not  timely  filed  with  the  Board  by  a 
party,  tlie  initial  decision  shall  become 
final  but  shall  not  be  precedent  binding 
on  the  Board.  The  filing  of  a  timely 
appeal  shall  stay  the  initial  decision. 

20.  Section  821.47  is  revised  to  read 
as  follows: 

§821,47    Notice  Of  appeal. 

(a)  A  party  may  appeal  from  a  law 
judge's  order  or  from  the  initial  decision 
by  filing  with  the  Board  and  serving  on 
the  other  parties  (pursuant  to  §  821.8)  a 
notice  of  appeal  within  10  days  after  an 
oral  initial  decision  has  been  rendered 
or  a  written  decision  or  a  final  or 
appealable  (see  §  821.16)  order  has  been 
served.  At  any  time  before  the  date  for 
filing  an  appeal  from  an  initial  decision 
or  order  has  passed,  the  law  judge  or  the 
Board  may,  for  good  cause  shourn, 
extend  the  Ume  within  which  to  file  an 
appeal,  and  the  law  judge  may  also 
reopen  the  case  for  good  cause  on  notice 
to  the  parties. 

(b)  A  law  judge  may  not  reconsider 
his  initial  decision  once  the  time  for 
appeaUng  to  the  Board  from  the  initial 
decision  has  expired  or  once  an  appeal 
with  the  Board  has  been  filed.  However, 
a  timely  request  for  reconsideration  by 
the  law  judge  of  his  decision,  filed 
before  an  appeal  to  the  Board  has  been 
taken,  will  stay  the  deadline  for 
appealing  to  the  Board  until  10  days 
after  the  date  the  law  judge  serves  his 
decision  on  the  request.  For  the  purpose 
of  this  section,  a  request  for 
reconsideration  submitted  on  the  same 
date  as  a  notice  of  appeal  will  be 
deemed  to  have  been  filed  first. 

21.  Section  821.48  is  amended  by 
revising  paragraph  (e)  to  read  as  follows 
and  by  removing  paragraph  (f),  and 
redesignating  paragraph  (g)  as  (f): 

§821.48    Briefs  and  oral  argument 


(e)  CXher  briefs.  Subsequent  to  brief 
filing,  parties  may  file  citations  to 
supplemental  authorities.  This 
procedure  may  be  used  tmly  for 
identifying  new,  relevant  decisions,  not 
to  correct  omissions  in  briefing  or  to 
respond  to  a  reply.  No  argument  may  be 
included  in  such  filings.  Parties  shall 
submit,  with  any  decision,  a  reference  to 
the  page  of  the  brief  to  which  the 
decision  pertains.  Any  response  shall  be 
filed  within  10  days  and  shall  be 
similarly  limited. 
*        •        *        *        ♦ 

22.  Section  821.49  is  revised  to  read 
as  follows: 

§821.49    Issues  on  appeaL 

(a)  On  appeal,  the  Board  will  consider 
only  the  following  issues: 

(1)  Are  the  findings  of  fact  each 
supported  by  a  preponderance  of 
reliable,  probative,  and  substantial 
evidence? 

(2)  Are  conclusions  made  in 
accordance  with  law,  precedent,  and 
policy? 

(3)  Are  the  questions  on  app>eal 
substantial? 

(4)  Have  any  prejudicial  errors 
occurred? 

(b)  If  the  Board  determines  that  the 
law  judge  erred  in  any  respect  or  that 
his  order  in  his  initial  decision  should 
be  changed,  the  Board  may  make  any 
necessary  findings  and  may  issue  an 
order  in  lieu  of  the  law  judge's  order  or 
may  remand  the  case  for  such  purposes 
as  the  Board  may  deem  necessary.  The 
Board  on  its  own  initiative  m-ry  raise 
any  issue,  the  resolution  of  which  it 
deems  important  to  a  proper  disposition 
of  the  proceedings.  If  necessary  or 
appropriate,  a  reasonable  opportxmity 
shall  be  afforded  the  parties  to 
comment. 

23.  Section  821.50  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§821.50    Petitions  for  rehearing, 
reargument,  reconsideration,  or 
modification  of  an  order  of  the  Board. 

(a)  General.  Any  party  to  a  proceeding 
may  petition  for  rehearing,  reargument, 
reconsideration,  or  modification  of  a 
Board  order  on  appeal  from  an  initial 
decision.  Any  such  petitions  shall  be 
served  on  all  other  jwrties  to  the 
proceeding  within  30  days  after  service 
of  the  Board's  order  on  appeal  from  the 
initial  decision.  Im'tial  decisions  that 
have  become  final  because  they  were 
not  appealed  may  not  be  the  subject  of 
petitions  under  this  section. 

(b)  Timing  and  service.  The  petition 
shall  be  filed  with  the  Board  and  served 
on  the  parties  within  30  days  after 


service  of  the  Board's  order  on  appeal 
from  the  initial  decision. 

24.  The  heading  of  Subpart  I  is 
revised  to  read: 

Subpart  i— flules  Applicable  to 
Emergency  Proceedings  ar»d  Other 
Immediately  Effective  Orders 

25.  Section  821.54  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§821.54    General. 

(a)  Applicability.  This  subpart  shall 
apply  to  any  order  issued  by  the 
Administrator  under  section  609  of  the 
Act:  as  an  emergency  order,  as  an  order 
not  designated  as  an  emergency  order, 
but  later  amended  to  be  an  emergency 
order;  and  any  order  designated  as 
immediately  effective  or  effective 
immediately. 
***** 

26.  Section  821.55  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c)  and 
adding  a  new  paragraph  (0  to  read  as 
follows: 

§  821 .55    Appeal,  complaint,  answer  to  the 
complaint,  and  motions. 

(a)  Time  within  which  to  appeal.  The 
certificate  holder  may  appeal  within  10 
days  after  the  service  of  the 
Administrator's  emergency  or  other 
immediately  effective  order.  The 
certificate  holder  shall  serve  a  copy  of 
his  appeal  on  the  Administrator. 

(b)  Form  and  content  of  appeal.  The 
appeal  maj  be  in  letter  form.  It  shall 
identify  the  Administrator's  order  and 
the  certificate  affected,  shall  recite  the 
Administrator's  action,  and  shall 
identify  the  issues  of  fact  or  law  on 
which  the  appeal  is  based,  and  the  reUef 
sought.  The  appeal  shall  either  attach  a 
copy  of  the  Administrator's  order  or 
shall  clearly  indicate  that  an  emergency 
or  ot'ier  immediately  effective  order  is 
being  appealed. 

{( )  Complaint.  Within  3  days  after 
receipt  of  the  appeal,  the  Administrator 
shol!  Tie  with  the  Board  an  original  and 
3  copies  of  his  emCTgency  or  other 
immediately  efTective  order  as  his 
complaint,  and  serve  a  copy  on  the 
respondent. 
*        •        ♦        •        * 

(f)  Discovery.  Discovery  is  authwized 
in  emergency  or  other  immediately 
effective  proceedings  and,  given  the 
short  time  available,  parties  are  directed 
to  cooperate  to  ensure  timely 
completion  prior  to  the  hearing. 
Discovery  requests  shall  be  served  as 
soon  as  possible  after  initiation  of  the 
proceeding.  Motions  to  compel 
production  shall  be  expeditiously  filed, 
and  will  be  promptly  decided.  Time 
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limits  for  compliance  with  discovery 
requests  shall  accommodate  and  not 
conflict  with  the  schedule  set  forth  in 
this  subpart.  The  provisions  at  §  821.19 
shall  apply,  modified  as  necessary  to 
reflect  applicable  deadlines. 

27.  Section  821.56  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  821 .56    Hearing  and  initial  decision. 

(a)  Notice  of  hearing.  Immediately 
upon  notification  by  the  Administrator 
to  the  Board,  and  in  no  case  later  than 
5  day§  after  receiving  notice  from  the 
Administrator  that  an  emergency  exists 
or  that  safety  in  air  commerce  or  air   ' 
transportation  requires  the  immediate 
effectiveness  of  an  order,  the  Board  shall 
set,  and  notify  the  parties  of,  the  date 
and  place  for  hearing.  The  hearing  shall 
be  set  for  a  date  no  later  than  25  days 
after  service  of  the  complaint.  To  the 
extent  not  inconsistent  with  this 
section,  the  provisions  of  §  821.37(a) 
also  apply. 

*        •        •        *        • 

28.  Section  821.57  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§821.57    Procedure  on  appeal. 

***** 

(b)  Briefs  and  oral  argument.  Unless 
otherwise  authorized  by  the  Board,  all 
briefs  in  emergency  cases  shall  be 
served  via  overnight  delivery  or 
facsimile  confirmed  by  first  class  mail. 
Within  5  days  after  the  filing  of  the 
notice  of  appeal,  the  appellant  shall  file 
a  brief  with  the  Board  and  serve  a  copy 
on  the  other  parties.  Within  7  days  after 
service  of  the  appeal  brief,  a  reply  brief 
may  be  filed,  with  copies  served  (as 
provided  above)  on  other  parties.  The 
briefs  shall  comply  with  the 
requirements  of  §  821.48  (b)  through  (g). 
Appeals  may  be  dismissed  by  the  Board 
on  its  own  initiative  or  on  motion  of  a 
party,  notably  in  cases  where  a  party 
fails  to  perfect  the  notice  of  appeal  by 
filing  a  timely  brief.  When  a  request  for 
oral  argument  is  granted,  the  Board  will 
give  notice  of  such  argument. 

(c)  Issues  on  appeal.  The  provisions 
of  §  821.49  shall  apply  to  issues  on 
appeal.  However,  the  Board  may  upon 
its  own  initiative  raise  any  issue,  the 
resolution  of  which  it  deems  important 
to  a  proper  disposition  of  the 
proceeding.  If  necessary  or  appropriate, 
the  parties  shall  be  afforded  a 
reasonable  opportunity  to  comment. 
***** 

29.  Section  821.63  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§821.63    Requirements  to  show  cause  and 
imposition  ot  sanction. 


(b)  The  Board  may,  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  policy  of  the  underlying  statutes 
it  administers,  consider  a  violation  of 
this  subpart  sufficient  grounds  for  a 
decision  adverse  to  a  party  who  has 
knowingly  committed  or  knowingly 
caused  a  violation  to  occur. 
Alternatively,  the  Board  may  impose 
sanction,  including  suspension  of  the 
privilege  of  practice  before  the  Board, 
on  the  party's  attorney  or  representative, 
where  an  infraction  has  been  committed 
by  that  attorney  or  representative  and 
penalizing  the  party  represented  is  not 
in  the  interest  of  justice. 

30.  Section  821.64  is  revised  to  read 
as  follows: 

§821.64    Judicial  review. 

(a)  General.  Judicial  review  of  a  final 
order  of  the  Board  may  be  sought  as 
provided  in  section  1006  of  the  Act  (49 
U.S.C.  46110)  and  section  304(d)  of  the 
Independent  Safety  Board  Act  of  1974 
(49  U.S.C.  1153)  by  filing  a  petition  for 
review  with  the  appropriate  United 
States  court  of  appeals  within  60  days 
of  the  date  of  entry  (service  date)  of  the 
Board's  order.  Under  the  Federal 
Aviation  Act,  as  amended,  any  party 
may  appeal  the  Board's  decision.  The 
Board  itself  does  not  typically 
participate  in  the  judicial  review  of  its 
action.  In  matters  appealed  by  the  FAA, 
respondents  should  anticipate  the  need 
to  make  their  own  defense. 

(b)  Stay  pending  judicial  review.  No 
petition  for  stay  pending  judicial  review 
will  be  entertained  if  it  is  received  by 
the  Board  after  the  effective  date  of  the 
Board's  order.  If  a  stay  action  is  to  be 
timely,  any  petition  must  be  filed 
sufficiently  in  advance  of  the  effective 
date  of  the  Board's  order  to  allow  for  the 
possibility  of  a  reply  and  to  allow  for 
Board  review. 

Issued  in  Washington,  DC  on  this  8th  day 
of  November,  1994. 
John  K.  Lauber, 

Member. 

Member  VOGT  Filed  the  Following 
Concurring  Statement 

I  continue  to  believe,  for  the  reasons 
expressed  in  my  concurrence  in 
Administrator  v.  Heimerl  &■  Forrest.  NTSB 
Order  EA-4134  (April  12, 1994),  that  the 
Board's  service  rule  at  §821. 8(e)  should  be 
amended  to  eliminate  reliance  on  the  date  of 
the  certificate  of  service  when  calculating  the 
date  of  service. 

IFR  Doc.  94-28074  Filed  11-14-94;  8:45  ami 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Parts  821  and  826 

Rules  of  Practice  in  Civil  Penalty 
Proceedings 

AGENCY:  National  Transportation  Safety 

Board. 

ACTION:  Final  rules. 

SUMMARY:  The  NTSB  is  adopting  final 
rules  to  implement  the  FAA  Civil 
Penalty  Administrative  Assessment  Act 
of  1992,  signed  into  law  on  August  26, 
1992.  This  law  transferred  adjudication 
of  app)eals  of  civil  penalties  assessed  by 
the  Federal  Aviation  Administrator 
against  pilots,  flight  engineers, 
mechanics,  and  repairmen  from  the 
FAA  to  the  NTSB.  The  Board  is 
adopting,  with  only  minor  changes, 
rules  it  has  already  adopted  as  an 
interim  measure  (58  FR  11379  (February 
25, 1993)). 

EFFECTIVE  DATE:  The  final  rules  are 
effective  on  December  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  D.  Campbell,  General  Counsel, 
(202) 382-6540. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  No.  102-345  (here,  the  CP  Act)  has 
expanded  the  Board's  jurisdiction  to 
review  actions  of  the  Administrator. 
Section  901(a)(3)  of  the  Federal  Aviation 
Act  of  1958  (49  U.S.C.  App.  1471(a)(3)) ' 
has  been  amended  to  provide  that  any 
person  acting  in  the  capacity  of  a  pilot, 
flight  engineer,  mechanic,  or  repairman 
against  whom  an  order  assessing  a  civil 
penalty  is  issued  by  the  Administrator 
under  this  paragraph  may  appeal  the 
order  to  the  National  Transportation 
Safety  Board,  and  the  Board  shall,  after 
notice  and  a  hearing  on  the  record  in 
accordance  with  section  554  of  title  5, 
United  States  Code,  affirm,  modify,  or 
reverse  the  order  of  the  Administrator. 
Thus,  in  addition  to  a  docket  of  appeals 
involving  suspension,  revocation,  and 
medical  qualification  matters,  we  now 
also  hear  appeals  from  the 
Administrator's  orders  imposing  civil . 
penalties  against  individuals  in  the 
listed  categories. 

We  stated  in  our  notice  our  belief  that 
current  rules  of  practice  in  Parts  821 
and  826  required  few  changes  to 
accommodate  this  new  authority,  and 
the  changes  we  proposed  simply 
reflected  its  scope.  Thus,  we  then 
proposed  and  now  adopt  the  rules  of 
practice  in  Parts  821  and  826  for  usage 
in  all  civil  penalty  proceedings. 
Although  we  did  not  offer  specific  rule 
changes  relating  to  (1)  the  codification     i 


Federal  Register  /  Vol.  59,  No.  219  /  Tuesday.  November  15,  1994  /  Rules  and  Regulations    59051 


of  new  rules  of  deference  and  (2)  the 
provisions  of  Pub.L.  No.  102-345  that 
pertain  to  the  modification  of  proposed 
sanctions,  we  invited  comment  or 
proposals  about  them.  We  suggested 
that  the  changes  regarding  deference 
seemed  to  require  little  departure  from 
current  practice.  We  noted  that  the  new 
provision  regarding  the  modification  of 
sanction  resulted  in  some  tension  with 
existing  practice,-  but  that  it  might  be 
difficult  to  anticipate  by  rule  the  types 
of  questions  that  could  arise  under  these 
provisions.  We  also  invited  comment  on 
extending  application  of  our  stale 
complaint  rule,  49  CFR  821.33,  to  the 
civil  penalty  docket. 

In  response  to  our  notice,  comments 
were  filed  by  the  Aircraft  Owners  and 
Pilots  Association,  the  Air  Line  Pilots 
Association,  the  Experimental  Aircraft 
Association,  the  National 
Transportation  Safety  Board  Bar 
Association,  the  Regional  Airline 
Association,  as  well  as  the  Federal 
Aviation  Administration  (FAA)  and  five 
individuals.  Two  replies  were  filed  in 
opposition  to  portions  of  the  FAA 
comment.  For  the  reasons  that  follow, 
we  adopt  the  proposed  rule,  with  one 
editorial  correction.  We  first  address 
applicability  of  the  stale  complaint  rule. 

Stak  Complaints 

FAA's  comments  were  principally 
aimed  at  the  Board's  noticed  intention 
to  extend  its  stale  complaint  rule  to  the 
processing  of  civil  penalties.  The  NTSB 
and  before  it  the  Civil  Aeronautics 
Board  have  long  required  that  aviation 
enforcement  cases  be  initiated  within  6 
months  of  the  alleged  violation  by 
notice  to  the  airman  of  the  nature  of  the 
charges  contemplated.'  This  provision 
is  found  at  §821.33  of  the  NTSB  rules 
and  includes  exceptions  where  good 
cause  is  shown  for  delay  beyond  6 
months,-*  where  notwithstanding  delay 
there  are  overriding  public  interest 
considerations,'  and  a  further  exception 
for  the  most  serious  cases  where  a 
complaint  indicates  that  the  airman 


'  Newly  recodified  at  49  U.S.C.  46301  (d)(5l. 


^  See  discussion,  infra. 

'The  stale  complaint  rule  for  suspension  and 
revocation  cases  dates  back  to  1942. 

■•Thus,  for  example,  an  apf>arently  stale 
proceeding  will  survive  a  motion  to  dismiss  where 
the  Administrator  did  not  have  contemporaneous 
knowledge  of  the  alleged  violation  (see,  e.g.. 
Administrator  v.  Slotten.  2  NTSB  2503  (19761).  so 
long  as  the  matter  was  given  appropriate  priority 
after  finally  coming  to  light  (see  Administrator  v. 
Zanlunghi,  3  NTSB  3696  (1981)). 

'  See  Administrator  v.  Elston,  NTSB  Order  No. 
EA-4151  (1994)  for  types  of  cases  to  which  the 
public  interest  exception  might  apply.  To  date, 
however,  the  cases  in  which  the  public  interest 
exception  has  been  discussed  are  quite  rare,  as  it 
appears  in  practice  that  an  allegation  of  lack  of 
qualification  is  typically  available  and  relied  upon 
where  serious  misconduct  is  involved. 


does  not  possess  the  qualifications 
required  of  licensed  pilots  confirm.''  But 
exceptions  aside,  if  an  airman  is  not 
advised  of  the  reasons  for  a  proposed 
enforcement  action  within  6  months  of 
the  alleged  violation,  the  FAA's 
complaint  against  the  airman  will  be 
dismissed.  One  statement  of  the 
traditional  and  still  commanding 
justification  for  the  rule  is  found  in 
Burdick  et  al.,  34  C.A.B.  856,  a  1961 
case  that  considered  matters  strikingly 
similar  to  the  issues  here: 

We  do  not  believe  it  is  in  the  public 
interest  to  permit  an  airman  who  has  violated 
the  regulations  to  continue  to  enjoy  all  the 
rights  and  privileges  of  his  certificate  for  an 
extended  period  of  time  without  remedial 
action.  On  the  other  hand,  we  consider  it 
unfair  to  an  airman  to  have  the  threat  of 
enforcement  action  held  over  his  head  for  a 
protracted  period,  or  to  have  to  defend 
himself  when,  because  of  the  passage  of  time, 
it  is  difficult  to  assemble  witnesses  or  where 
recollections  of  the  incident  have  become 
hazy.  (34C.A.B.  860.)7 

All  parties  except  the  Administrator 
support  the  extension  of  the  stale 
complaint  rule.  The  FAA  is  opposed 
from  an  institutional  perspective  and  on 
what  it  believes  are  practical  grounds. 
Institutionally,  it  argues  that  the 
establishment  of  a  standard  time  limit  is 
a  legislative  function,  pointing  to  the 
standard  5-year  limit  for  civil  penalty 
actions  established  by  statute  in  28  USC 
2462,  and  also  citing  a  separate 
provision  of  the  CP  Act  which  imposes 
a  2-year  statute  of  limitations  for  those 
civil  penalty  proceedings  entrusted  to 
FAA  for  adjudication.  FAA  believes  that 
the  establishment  of  a  limitation  period 
shorter  than  5  years  is  the  responsibility 
of  the  regulating  and  prosecuting 
agency.  In  offering  this  argument,  FAA 
appears  to  make,  without  any 
elaboration,  a  distinction  between  the 
quasL-legislative  functions  of  a 
regulatory  agency  and  the  quasi-judicial 
functions  of  the  Safety  Board  acting  as 
an  appeals  board  in  aviation 
enforcement.  On  the  practical  level, 
FAA  argues  that  its  ovra  2-year  rule  was 
a  balancing  of  its  needs  for  sufficient 
time  to  investigate,  review  and  initiate 
a  case,  the  interests  of  respondents  in 


"See.  e.g..  Administrator  v.  Wingo.  4  NTSB  1304. 
1305  (1984)  ("In  order  to  avoid  dismissal  under  the 
stale  complaint  rule,  the  allegations  in  the 
complaint  need  only  present  an  issue  of  lack  of 
qualifications."  (Emphasis  in  original.)).  As 
examples,  lack  of  qualification  has  been  presumed 
for  matters  of  deliberate  falsification  of  record 
requirements  (sec.  e.g..  Administrator  v.  Walters. 
NTSB  Order  No.  EA-3835  (1993));  and  for 
proceedings  based  on  drug  convictions  (see.  e.g.. 
Administrator  v.  Kragness.  NTSB  Order  No.  EA- 
3682  (1992)). 

'See  also  Administrator  v.  Dill  e(  al.,  NTSB  Order 
No.  EA-4099  (1994)  (due  diligence  is  necessary  to 
protect  individual  airman  and  to  enhance  aviation 
safely). 


timely  notice,  and  the  public  interest  in 
regulatory  compliance.**  FAA  concedes 
that  the  NTSB,  as  adjudicator,  has 
inherent  power  to  dismiss  individual 
proceedings  where  delay  has  been 
shown  to  prejudice  an  airman's  defense; 
its  objection  is  lodged  to  the  legislative 
nature  of  §  821.33  and  the  presumption 
of  prejudice  it  incorporates. 

Among  the  private  sector  commentors 
there  is  unanimous  support  for  the 
continuation  of  the  6-month  stale 
complaint  rule.  Most  commentors  argue 
that  the  6-raonth  rule  has  worked  well, 
in  part  because  it  contains  several 
exceptions  permitting  the  processing  of 
those  cases  that  might  puse  serious 
threat  to  public  safety  or  where  FAA 
could  not  have  acted  faster.  AOPA  notes 
that  failure  to  adopt  a  6-month  rule  will 
result  in  an  incongruous  problem  in 
which  the  selection  of  sanction  would 
dictate  the  allowable  time  for  notice  of 
action— the  fear  apparently  being  that 
when  FAA  failed  to  act  on  a  matter 
normally  reserved  for  suspension  or 
revocation  of  a  certificate,  it  would 
instead  substitute  a  money  fine  so  that 
the  case  would  not  be  time-barred 
before  the  NTSB.  Another  commentor 
notes  a  related  incongruity:  That  since 
the  Civil  Penalty  Assessment  Act  gave 
the  NTSB  the  power  to  conclude  that  a 
civil  penalty  assessment  should  instead 
be  levied  as  a  certificate  suspension  or 
revocation,  there  might  arise  a  case  in 
which  an  action  brought  as  a  civil 
penalty  would  result  in  a  certificate 
action,  although  suspension  or 
revocation  would  have  been  time-barred 
if  initiated  as  such. 

We  remain  persuaded  that  the  Safety 
Board  has  the  authority  to  establish  the 
§821.33  stale  complaint  rule  and  that  its 
application  to  our  civil  penalty  docket 
is  appropriate.  As  to  FAA's  arguments 
regarding  the  respective  institutional 
relationships  of  our  agencies  and  the 
consequent  inappropriateness  of 
"legislation"  (rulemaking)  to  govern 
timeliness,  we  think  that  these 
arguments  which,  if  accepted  as  correct, 
would  apply  with  near  equal  force  to 
the  remainder  of  the  Board's 
enforcement  docket,  are  not  supported 
by  a  fair  appraisal  of  the  institutional 
histories  of  our  agencies.  Indeed,  very 
much  the  same  arguments  were  made 
and  rejected  by  the  Civil  Aeronautics 
Board  shortly  after  the  division  between 
the  enforcement  and  adjudication 
functions  that  resulted  from  the 
enactment  of  the  Federal  Aviation  Act 


•while  the  2-year  limit  is  now  a  matter  of  statute 
law,  FAA  refers  to  its  balancing  of  these  several 
factors  in  apparent  reference  to  a  self-imposed.  2- 
year  limitation  that  had  been  adopted  by  the  agtncy 
during  the  temporary  civil  penalty  demon.<>tratiun 
program. 
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of  1958.9  Thus,  in  the  Burdick  case. 
supra,  FAA  argued  that: 

*  •  *  under  the  Federal  Aviation  Act  of 
1958.  the  Board  has  no  power  to  adopt  a 
stale-complaint  provision  and  to  require  the 
Administrator  to  show  good  cause  for  delay 
in  initiating  enforcement  action.  |The 
Administrator]  states  that  the  1958  Act  gave 
him  the  function  of  deciding  whether,  and 
when,  to  institute  enforcement  action  and 
that  the  authority  to  commence  such  actions 
is  no  longer  delegated  to  him  by  the  Board. 
Further  he  points  out  that  the  1958  Act 
places  no  time  limitation  on  the  institution 
of  a  safety  action  by  the  Administrator,  that 
the  Board  has  no  jurisdiction  prior  to  the 
issuance  of  the  Administrator's  order  •  *  • 
Burdick,  supra,  857-8. 

To  which  the  answer  was  given: 

Even  if  the  1958  Act  were  viewed  as 
creating  a  changed  relationship,  it  would  not 
follow  that  the  stale-K^omplaint  rule  is 
invalid.  As  indicated  earlier,  under  section 
609  it  is  the  Board  which  makes  the  ultimate 
determination  as  to  the  sanction  in  each  case 
which  comes  t)efore  it.  Thus  if  in  the  Board's 
judgement  the  sanction  preliminarily 
imposed  by  the  Administrator  is  not  required 
by  safety  and  the  public  interest,  the  Board 
is  free  to  impose  such  sanction,  if  any,  as  it 
l)elievcs  to  tie  justiOed  by  its  own  appraisal 
of  the  safety  and  other  public  interest 
considerations  involved.  In  this  light,  the 
stale  complaint  provision  may  be  regarded  as 
a  general  announcement  by  the  Board  of  its 
view  of  the  overall  public  interest  to  be 
applied  in  those  cases  in  which  it  is  called 
upon  to  exercise  its  statutory  powers.  To  this 
extent  the  announcement  as  set  forth  in  the 
Rules  of  Practice  under  the  1938  Act  has 
represented  a  standard  for  decision  by  the 
Board  and  there  is  no  indication  in  the  1956 
Act  or  its  legislative  history  that  Congress 
intended  to  change  that  standard.  Id..  858-9. 

NTSB,  as  the  successor  agency  to 
C.A.B.  for  enforcement  cases,  finds  itself 
in  precisely  the  satne  institutional 
relationship  with  FA-,\  as  did  the  1961 
Civil  Aeronautics  Board  that  decided 
Burdick,  and  we  think  that  their 
reasoning  is  persuasive.  We  do  not 
believe  the  enactment  of  the  Civil 
Penalty  Act  effectuated  any  significant 
change  in  the  relationship  between  FAA 
and  NTSB.  and  such  changes  that  were 
accomplished  were  done  so  explicitly. 
FAA  had  argued  for  e  right  of  appeal  of 
NTSB  cases,  and  one  was  enacted. 
Likewise,  an  explicit  statement  of 
deference  to  FAA  interpretations  was 
adopted.  We  think  that  such  careful 
attention  to  detail  by  Congress 
undermines  any  suggestion  that  sub 
silentio  Congress  also  intended  a 
limitation  of  the  Board's  authority  as 
exercised  in  Rule  821.33. 

We  note  that  on  August  5. 1994,  FAA 
published  a  notice  of  proposed 
rulemaking  detailing  its  own  proposed 


"Enforcemunt  and  ad|udic<i:ion  h.-id  be«n  unified 
in  a  singlo  agency  at  loit-s  prior  to  1958. 


niles  for  the  processing  of  those  civil 
penalty  proceedings  which  were 
retained  for  in-bouse  adjudication  under 
the  CP  Act.  (59  FR  40196.)  In  this 
notice,  FAA  makes  the  argument  that, 
because  Congress  specified  a  2-year 
limitation  for  FAA  adjudications  but 
refrained  from  any  similar  new 
legislative  directive  for  NTSB- 
adjudicated  penalties,  NTSB 
proceedings  are  governed  by  the  5-year 
limitation  of  28  USC  2462.  Given  the 
context  in  which  the  CP  Act  arose,  we 
think  the  suggestion  that  Congress 
intended  to  reinvigorate  a  5-year 
limitation  at  the  NTSB  is  quite 
implausible.  For  our  part,  we  view  the 
statute  of  limitation  provision  in  the 
Civil  Penalty  Assessment  Act  as  best 
understood  as  part  of  the  basic 
compromise  that  is  at  the  heart  of  the 
1992  legislation.  As  AOPA  points  out. 
Congress  was  well  aware  of  NTSB's 
stale  complaint  rule,  in  part  because  of 
the  complaints  over  the  adoption  of  a 
longer.  2-year  limitation  by  FAA  for  its 
in-house  civil  penalty  adjudication 
under  the  temporary  demonstration 
program.  Due  to  widespread  opposition 
to  the  FAA's  administration  of  this 
program,  the  1992  enactment  split  the 
adjudication  of  civil  penalties  between 
the  NTSB  and  FAA.  FAA  was  given 
legislative  authority  to  retain  a  2-year 
limitation  for  the  cases  it  would 
handle — an  implicit  limitation  against 
the  agency's  right  to  move  outward 
toward  the  5-year  limit  of  28  USC  2462. 
And  the  transfer  of  cases  involving 
individual  airmen  and  others  to  the 
NTSB  is  arguably  an  equally  clear,  if 
.still  implicit,  statement  that  these 
airmen  were  to  receive  the  perceived 
advantages  of  NTSB  adjudication, 
including  the  stale  complaint  rule. 

As  to  the  practical  implications  of  the 
stale  complaint  rule,  FAA  has  offered  no 
evidence  or  demonstration  of  harm 
having  resulted  from  the  long-standing 
application  of  Rule  821.33  to  certificate 
cases.  Given  the  availability  of 
exceptions  for  good  cause  etc.,  perhaps 
this  is  not  surprising.  We  would  also 
note  that  the  nature  of  the  caseload 
reserved  for  civil  penalties,  if  the  FAA 
Sanction  Guidelines  Table  is  thought  to 
be  instructive,  will  be,  if  anything,  less 
complicated  and  less  critical  than  those 
certificate  cases  already  subject  to 
S  821.33  and  for  which  no  harm  has 
been  shown.  Consequently,  in  the 
absence  of  any  factual  showing  of 
impracticability,  we  believe  that  the 
stale  complaint  rule  will  function  well 
for  the  civil  penalty  docket  and  we  will 
continue  its  use.  Doing  so  avoids  the 
need  to  address  the  potential,  pointed  to 
by  AOPA.  for  the  selection  of  sanctioa 


type  to  become  a  device  for  the 
avoidance  of  the  stale  complaint  rule  in 
certificate  action  cases. 

Deference  and  Sanction  Modincation 

The  CP  Act  provides  that  the  Board, 
while  not  bound  by  any  findings  of  fact 
made  by  the  Administrator,  is  bound  by 
all  "validly  adopted  interpretations  of 
laws  and  regulations  administered  by 
the  Federal  Aviation  Administration 
(including  written  agency  policy 
guidance  available  to  the  public  relating 
to  sanctions  to  be  imposed  under  this 
subsection)  unless  the  Board  finds  that 
any  such  interpretation  is  arbitrary, 
capricious,  or  otherwise  not  in 
accordance  with  law."  Pub.  L  No.  102- 
345.  §  2(a),  amending  49  U.S.C. 
1471(a)(3),  newly  recodified  at  49  U.S.C. 
46301(d)(5).  The  new  law  also  provides 
that  the  Board  may,  consistent  with  the 
foregoing,  modify  the  type  of  sanctions 
to  be  imposed  by  the  Administrator. 
Thus,  the  Board  may,  in  an  appropriate 
case,  change  a  civil  penalty  to  a 
suspension  or  change  a  suspension  or 
revocation  to  a  civil  penalty.  For  the 
purposes  of  this  rulemaking,  these  new 
provisions  have  been  referred  to  as  the 
deference  and  sanction  modification 
provisions.  We  noted  in  the  NPR  that 
comment  on  these  provisions  was 
desirable,  even  though  the  possibility  of 
the  adoption  of  specific  rules  was  not 
great.  For  a  number  of  reasons,  we 
continue  to  believe  that  rules  are  not 
feasible  at  this  point.  However,  the 
experience  with  these  provisions 
through  adjudication  has  already 
addressed  some  of  the  issues  raised  in 
this  docket.'" 

Certain  commentors  argue  that,  to  be 
a  validly  adopted  interpretation  to 
which  we  must  defer,  an  FAA  position 
must  have  been  adopted  through  notice 
and  comment  rulemaking.  Such  a  view 
requL-es  the  belief  that  Congress 
intended  a  dramatic  change  in  the 
administrative  process  as  normally 
understood,  and  we  decline  to  infer  any 
such  intention  without  the  support  of 
clear  evidence.  Traditional 
administrative  practice  has  permitted 
the  development  of  agency  policy 
through  a  range  of  devices  that  fall  short 
of  formal  rulemaking,  and  the  Board  is 
given  no  specific  authority  to  limit  the 
Administrator's  discretion  in  this 


'"As  we  are  in  accord  with  the  view  expressed 
in  the  comments  that,  if  law  in  this  area  is 
developed  through  adjudication  rather  than 
ruicmaliing,  the  interests  of  the  aviation  community 
tm  a  whole  might  not  always  be  fully  represented, 
we  have  broadened  our  policy  regarding  amicus 
participation  (see.  eg..  Administrator  v.  OkJahoaiQ 
E.xccutive  let  Charter.  Inc.  &  Curtis.  NTSB  Order 
EA-392B  (1993)).  and  have  pfoposed  a  general 
change  in  our  rules  of  practice  to  authorize  amicus 
briefs  io  appropriate  situatioos. 


regard.  On  the  other  hand,  the  Board 
may,  in  the  exercise  of  its  own  statutory 
discretion,  sculpt  its  decisions  to  reflect 
the  basic  due  process  requirements  of 
the  public  interest  standard  under 
which  our  decisions  are  rendered." 

Perhaps  the  biggest  concern  that 
commentors  expressed  with  less  formal 
means  of  interpretive  development  of 
enforcement  policy  is  that,  under  an 
expansive  construction  of  the  new 
language  ("validly  adopted 
interpretations  of  laws  and  regulations 
administered  by  the  Federal  Aviation 
Administration"),  the  Board  would  lose 
the  very  impartiality,  objectivity  and 
independence  the  CP  Act  was  enacted 
to  provide  to  the  airmen  covered  by  it. 
We  think  these  fears  overstate  the  nature 
of  the  change,  if  any,  imposed  on  the 
Board  by  the  deference  provisions.  As 
we  noted  to  Congress  during  the 
considerations  of  these  amendments,  we 
do  not  believe  the  amended  language 
brings  about  any  significant  change  in 
the  relationship  between  FAA  and 
NTSB  or  to  the  kind  and  quality  of 
deference  to  the  Administrator's 
interpretations  that  has  been 
traditionally  accorded.  The  Board  has 
long  paid  close  heed  to  the  FAA's  valid 
interpretations  of  its  regulatory 
language,  1^  just  as  we  contfnue  to 
reserve  the  right  to  discount  those 
interpretations  which  are  arbitrary, 
unsupported,  or  which  are  the  novel 
inventions  of  trial  counsel. '^  We  believe 
that  this  is,  generally  speaking,  the  role 
intended  for  us  by  Congress,  and  our 
decisions  continue  to  reflect  this 
approach. 

AOPA  suggests  that  only 
interpretations  made  at  the  highest 
levels  within  the  FAA  should  be 
entitled  to  deference.  While  we  cannot 


' '  See.  e.g..  Administrator  v.  Miller.  NTSB  Order 
EA-3581  (1992),  holding  that  a  "validly  adopted" 
interpretation  may  tie  announced  by  adjudication  as 
well  as  rulemaking,  but  that  sanction  may  be  denied 
due  to  insufficient  notice  to  airmen.  ALPA  suggests 
that  we  incorporate  by  rule  Miller's  declination  of 
sanction.  We  think  this  would  be  too  mechanical, 
but  we  believe  the  approach  taken  in  Miller  was 
correct  and  reaffirm  it  in  principle. 

'^See  Administrator \.  Miller,  supra. 

"In  Administrator  V.  Krachun.  NTSB  Order  No. 
EA-4l)02  (1993),  the  Safety  Board  concluded  that  it 
was  not  tiound  to  defer  to  a  hastily  developed 
interpretation  sustained  only  by  argument  of 
counsel,  particularly  where  the  interpretation 
advanced  was  unsupported  by  citation  of  practice, 
precedent,  or  documentation,  and  where  it  entailed 
consequences  for  the  aviation  community  generally. 
See  also  Administrator  y.  Smith  and  Wright.  NTSB 
Order  No.  EA-4169  (1994);  Administrator  v.  Nyren. 
NTSB  Order  No.  EA-3930  (1993).  These  decisions, 
which  decline  to  give  deference  to  thinly  developed 
regulatory  interpretations  announced  at  trial,  are 
consistent  with  Congressional  understanding  of  the 
deference  standard  being  imposed.  See  H.R.  Rep. 
No.  671.  102d  Cong.  2d  Sess.  10  (1992)  (NTSB  is 
not  simply  to  defer  to  litigation  positions  of  the 
FAA  prosecutor). 


agree  with  so  broad  a  statement,  we 
think  the  quality  of  the  process  through 
which  an  interpretation  is  reached  and 
the  manner  of  its  announcement  are 
considerations  that  will  affect  both  the 
public  interest  and  aviation  safety 
dimensions  of  our  review.  We  did, 
consequently,  invite  amicus  comment  in 
one  case  as  to  whether  an  interpretation 
that  is  based  only  on  expert  testimony 
offered  by  the  Administrator  during  the 
hearing  on  his  order  of  suspension  is 
"validly  adopted"  in  the  sense  that  it 
compels  deference  to  the 
Administrator's  view.'*  We  have  also 
noted  that  there  are  interpretive 
conclusions  that  approach  the 
sometimes  illusive  borderline  between 
"fact"  and  "law,"  and  that  we  are  not 
bound  by  the  former. '5  Still,  there  are 
many  methods  for  the  development  of 
administrative  policy  that  have  not  yet 
surfaced  in  litigation,  and  it  would  be 
premature  to  speculate  on  the  Board's 
reaction  to  each,  other  than  to  reiterate 
that  the  Board  is  bound  by  those 
interpretations  reached  through  valid 
process,  imless  arbitrary,  capricious,  or 
unsupported  by  law. 

As  to  deference  specifically  regarding 
choice  of  sanction,  we  stated  in  the 
notice  that  the  CP  Act  suggested  some 
tension  between  the  Board's 
traditionally  conservative  approach  and 
the  new  invitation  to  modify  sanction  as 
appropriate,  within  such  FAA 
guidelines  as  are  shown  applicable.  We 
noted  that  Administrator  v.  Muzquiz,  2 
NTSB  1474  (1975),  which  has  long 
required  clear  and  compelling  evidence 
to  amend  the  Administrator's  proposed 
sanction  if  all  violations  are  affirmed, 
might  well  be  outdated.  Such  com.ment 
as  was  received  on  this  issue  offered  no 
usable  suggestion  for  the  adoption  of  a 
rule  at  this  point,  and  we  will  attempt 
none.  Experience  to  date  through 
adjudication  has  confirmed  that  the 
aforementioned  Muzquiz  doctrine  is  of 
diminished  importance,  and  that  NTSB 
administrative  law  judges  (and  the 
Board  itself)  may  in  proper 
circumstances  modify  sanctions,"'  and 
that  in  doing  so  reliance  on  precedent 


"  Administrator  V.  Nyren.  NTSB  Order  EA-3930 
(1993).  After  we  sought  additional  briefing  and 
suggested  the  [wssibility  of  oral  argument  on  the 
deference  issue,  the  Administrator  withdrew  the 
underlying  order  of  suspension  and  hence  no 
further  argument  was  heard. 

"See.  e.g..  Administrators.  Kapton.  NTSB  Order 
No.  EA-4046  (1993).  at  note  9.  p.7,  stating  that  the 
Board  is  not  bound  by  conclusions  of  the 
Administrator  that  given  t)ehavior  is  careless  within 
the  meaning  of  the  provision  prohibiting  careless 
operation. 

"•  Administrator  y.  Glassbum.  NTSB  Order  No. 
EA^211  (1994)  (where  FAA  Sanction  Table 
permits  a  range  of  sanctions.  ALJ  may  rationally 
choose  among  them  based  on  ol>servation  of  the 
case). 


will  be  typical,"  but  not  always 
possible  or  required.'"  The  Board  will 
continue  its  development  of  these  issues 
through  adjudication,  and  consider  the 
publication  of  formal  guidance  at  such 
time  as  firm  and  suitable  principles 
emerge. 

Supplementary  Matters 

We  have  made  only  three  changes  in 
the  interim  rules.  First,  we  have 
removed  the  improper  reference  to 
section  602  of  the  Federal  Aviation  Act 
in  interim  §  826.3.  Second,  we  have 
revised  §  821.2  to  enlarge  coverage, 
consistent  with  the  FAA's  proposal  (see 
59  FR  40196),  by  including  a  reference 
to  persons  acting  in  the  capacity  of 
flight  engineers,  pilots,  mechanics,  or 
repairmen.'"* Third,  the  authority 
section  updates  statutory  citations  to 
reflect  the  recent  recodification  in  Pub. 
L.  103-272.  as  already  modified  in 
Aviation  Rules  of  Practice— General 
Revision. 

Two  errors  that  the  parties  cited  were 
errors  of  Federal  Register  publication 
only.  The  word  "are"  was  left  out  of  the 
second  sentence  of  826.3(a).  It  should 
have  read  "These  are  adjudications 
*  *  *."  The  Federal  Register  also 
mistakenly  repeated  two  lines  in  the 
third  sentence  of  that  same  rule.  The 
phrase  "suspend,  or  revoke  •  •  * 
proceedings  to  modify,"  improperly 
appears  twice. ^ 

As  required  by  the  Regulatory 
Flexibility  Act,  we  certify  that  the 
amended  rules  will  not  have  a 
substantial  impact  on  a  significant 
number  of  small  entfties.  The  rules  are 
not  major  rules  for  the  purposes  of 
Executive  Order  12291.  We  also 
conclude  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources,  nor 
will  this  action  impose  any  information 


"See,  eg..  Administrator  v.  Franck.  NTSB  Order 
No.  EA-4166  (1994);  Administrotorv.  Tweto.  NTSB 
Order  No.  EA-4164  (1994). 

"Administrotorv.  Oklahoma  Executive  let 
Charter,  Inc.  &  Curtis.  NTSB  Order  No.  EA-392a 
(1993).  This  is  the  first  case  in  which  a  certificate 
action  (revocation)  was  modified  to  the  imposition 
of  a  civil  penalty. 

"We  note  that  the  FAA's  CP  rulemaking 
proposals  contain  other  matters  that  could  affect 
our  jurisdiction.  Should  we  need  to  address  them 
we  will  do  so  via  adjudication  or  rulemaking,  as 
most  appropriate. 

'"One  commentor  urges  us  to  extend  the  scope 
of  our  new  review  authority  to  dispatchers,  noticing 
that  they  also  are  certificated  airmen.  We  decline 
to  do  so.  The  statute  identifies  thf  categories  of 
airmen  that  are  covered  and  does  not  include 
dispatchers.  See  H.R.  Rep.  102-671,  supro.  at  20. 
where  nine  Congressmen  indicated  their  preference 
for  extending  coverage  not  only  to  dispatchers  but 
to  air  carriers,  parachute  riggers,  and  air  traffic 
control  tower  operators.  Cf.  FAA  rulemal^ing 
proposal  to  include  flight  instructors.  59  FR  40193 
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collection  requirements  requiring 
approval  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

49  CFR  Part  82J 

Administrative  practice  and 
procedure.  Airmen,  Aviation  safety. 

49  CFR  Part  826 

Claims,  Equal  access  to  justice. 
Lawyers. 

Accordingly,  the  interim  rule 
published  on  February  25, 1993  is 
adopted  as  final,  with  the  following 
changes: 

PART  821— RULES  OF  PRACTICE  IN 
AIR  SAFETY  PROCEEDINGS 

1.  The  authority  citation  for  Part  821 
continues  to  read  as  follows: 

Authority:  Title  VI.  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  40101  et  seq.); 
Independent  Safety  Board  Act  of  1974,  Pub.L. 
93-633,  88  Stat.  2166  (49  U.S.C.  1101,  et 
seq.).  and  FAA  Civil  Penalty  Administrative 
Assessment  Act  of  1992,  Pub.L.  102-345  (49 
U.S.C.  46301),  unless  otherwise  noted. 

2.  Section  821.2  is  revised  to  read  as 
follows: 


§  821 .2    Applicability  and  description  of 
part 

The  provisions  of  this  part  govern  all 
air  safety  proceedings,  including 
proceedings  involving  airman  medical 
certification,  before  a  law  judge  on 
petition  for  review  of  the  denial  of  any 
airman  certificate  or  on  appeal  from  any 
order  of  the  Administrator  amending, 
modifying,  suspending  or  revoking  any 
certificate.  The  provisions  of  this  part 
also  govern  all  proceedings  on  appeal 
from  an  order  of  the  Administrator 
imposing  a  civil  penalty  on  a  flight 
engineer,  mechanic,  pilot,  or  repairman, 
or  a  person  acting  in  that  capacity, 
where  the  underlying  violation  occurred 
on  or  after  August  26, 1992.  and  all 
proceedings  on  appeal  to  the  Board  from 
any  order  or  decision  of  a  law  judge. 

PART  826— [AMENDED] 

3.  The  authority  citation  for  Part  826 
continues  to  read  as  follows: 

Authority:  Section  203(a)(1)  Pub.L.  99-80, 
99  Stat.  186  (5  use  504). 

4.  Section  B26.3(a)  is  revised  to  read 
as  follows: 

§  826.3    Proceedings  covered. 

(a)  The  Act  applies  to  certain 
adversary  adjudications  conducted  by 


the  Board.  These  are  adjudications 
under  5  U.S.C.  554  in  which  the 
position  of  the  FAA  is  presented  by  an 
attorney  or  other  representative  who 
enters  an  appearance  and  participates  in 
the  proceedings.  Proceedings  to  grant  or 
renew  certificates  or  documents, 
hereafter  referred  to  as  "licenses,"  are 
excluded,  but  proceedings  to  modify, 
suspend,  or  revoke  licenses  or  to  impose 
a  civil  penalty  on  a  flight  engineer, 
mechanic,  pilot,  or  repairman  {or  person 
acting  in  that  capacity)  are  covered  if 
they  are  otherwise  "adversary 
adjudications."  For  the  Board,  the  type 
of  proceeding  covered  includes  {but 
may  not  be  limited  to)  aviation 
enforcement  cases  appealed  to  the 
Board  under  sections  501, 609,  Oil  and 
901  of  the  Federal  Aviation  Act  (49 
U.S.C.  44101  et  seq..  44720-44711, 
44715,  46301). 
*         «         *         *         * 

Issued  in  Washington,  DC  on  this  8th  day 
of  November,  1994. 
lames  Hall. 
Acting  Chairman. 
|FR  Doc.  94-28075  Filed  11-14-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

45  CFR  Parts  1321  and  1327 
RIN0985-ZA01 

Grants  for  State  and  Community 
Programs  on  Aging;  Grants  for 
Vulnerable  Elder  Rights  Protection 
Activities 

AGENCY:  Administration  on  Aging 

(AoA),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  requests  comments 
from  the  public  on  proposed  changes  to 
regulations  on  Grants  for  State  and 
Community  Programs  on  Aging, 
deleting  certain  references  to  the  Long- 
Term  Care  Ombudsman  Program  and 
amending  one  provision  regarding  this 
program,  and  to  a  proposed  new  rule  to 
implement  the  new  Title  VII  for 
Vulnerable  Elder  Rights  Protection 
Activities  enacted  in  the  1992 
Amendments  to  the  Older  Americans 
Act  (Act).  The  references  to  the 
Ombudsman  Program  being  deleted 
have  either  been  superseded  in  the  law 
or  are  superseded  by  provisions  in  the 
proposed  new  rule.  One  provision 
pertaining  to  ombudsman 
confidentiality  requirements  is  retained 
in  the  regulations  for  State  and 
Community  Programs  on  Aging  and 
amended  based  on  changes  made  in  the 
1992  amendments  to  the  Act.  By 
clarifying  the  statutory  requirements, 
the  regulations  will  eliminate  any 
confusion  about  the  requirements  of  the 
Act  and  enable  the  States  to  carry  out 
advocacy  programs  on  behalf  of 
vulnerable  older  people,  in  accordance 
with  the  intent  of  Congress. 
DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must 
be  received  on  or  before  January  17, 
1995. 

Public  hearings  on  the  proposed 
regulations  will  be  held  from  9  a.m. 
until  12  noon  on  the  dates  listed  at  the 
beginning  of  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  John  F.  McCarthy,  Deputy 
Assistant  Secretary  on  Aging, 
Administration  on  Aging,  330 
Independence  Ave.,  SW.,  Washington, 
DC  20201. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  Allison  Herron 
Eydt,  AoA  Desk  Officer.  Office  of 
Management  and  Budget,  1725  17th 


Street.  N.W..  Room  10235,  Washington, 
D.C.  20503. 

Public  hearings  on  the  proposed 
regulations  will  be  held  on  the  dates 
and  in  the  cities  and  locations  listed  at 
the  beginning  of  SUPPLEMENTARY 
INFORMATION.  Requests  to  present  oral 
testimony  should-be  transmitted  to  the 
Regional  Administrator,  AoA  Regional 
Office,  by  mail,  telephone  or  fax.  as 
provided  in  SUPPLEMENTARY 
INFORMATION.  Written  comments  may  be 
presented  to  AoA  at  the  hearings  or 
mailed  to  the  Deputy  Assistant 
Secretary  for  Aging  at  the  address 
provided  above. 

Beginning  14  days  after  the  close  of 
the  comment  period,  comments  will  be 
available  for  public  inspection  in  room 
4278,  330  Independence  Ave.,  SW., 
Washington,  DC  20201,  Monday 
through  Friday  between  the  hours  of  9 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Wheaton,  Telephone  (202)  619-7585. 

SUPPLEMENTARY  INFORMATION: 

Hearings:  Dates,  Locations  and 
Procedures 

As  stated  above  under  DATES  and 
ADDRESSES,  AoA  is  holding  public 
hearings  on  the  proposed  regulations  on 
the  dates  and  at  the  locations  provided 
below.  Oral  presentations  will  be 
limited  to  three  minutes  per  person. 
Individuals  will  be  scheduled  to  speak 
in  the  order  in  which  their  request  is 
received  in  the  AoA  Regional  Office. 
Comments  by  those  making  oral 
presentations  must  also  be  received  by 
AoA  in  writing  by  the  close  of  the 
comment  period  in  order  to  be  accepted 
as  part  of  the  official  record. 

November  18, 1994;  Boston.  MA: 
Boston  Park  Plaza  Hotel  and  Towers,  64 
Arhngton  Street.  AoA  Regional  Office, 
John  F.  Kennedy  Building,  Room  2075, 
Boston.  MA  02203;  Tel.  (617)  565-1158; 
Fax  (617)  565-4511. 

December  2, 1994;  Atlanta,  GA: 
Atlanta  Sheraton  Gateway  Hotel,  1900 
Sullivan  Road,  College  Park.  GA.  AoA 
Regional  Office:  101  Marietta  Tower, 
Suite  1702,  Atlanta,  GA.  30323;  Tel. 
(404) 331-5900;  Fax  (404)  331-2017. 

December  9, 1994;  Chicago,  IL: 
Contact  AoA  Regional  Office  after 
November  28  for  location  of  hearing. 
AoA  Regional  Office:  105  West  Adams 
Street.  10th  Floor.  Chicago.  IL  60603; 
Tel.  (312)  353-3141;  Fax  (312)  886- 
8533. 

December  15, 1994;  Denver.  CO: 
Contact  AoA  Regional  Office  after 
November  28  for  location  of  hearing. 
AoA  Regional  Office:  1961  Stout  Street. 
Room  908,  Federal  Office  Bldg.,  Denver, 


CO  80294;  Tel.  (303)  844-2951;  Fax 
(303) 844-2943. 

January  13  1995;  San  Francisco,  CA: 
Contact  AoA  Regional  Office  after 
November  28  for  location  of  hearing. 
AoA  Regional  Office:  50  United  Nations 
Plaza,  Room  480,  San  Francisco,  CA 
94102;  Tel.  (415)  556-6003;  Fax  (425) 
556-7393. 

I.  Program  Background  and  Purpose 

Title  VII  of  the  Older  Americans  Act 
(Act),  enacted  in  the  1992  Amendments 
to  the  Older  Americans  Act,  brings 
together  into  one  title  advocacy 
programs  which  were  previously  in 
Title  III.  The  purpose  of  Title  VII  is  to 
foster  activities  to  assist  vulnerable 
older  people  to  exercise  their  rights;  to 
secure  the  benefits  to  which  they  are 
entitled;  and  to  be  protected  from  abuse, 
neglect  and  exploitation.  Subtitle  A 
encompasses  programs  for  which  the 
State  Agency  on  aging  has  leadership 
responsibility;  Subtitle  B  provides  a 
means  to  assist  Native  American 
organizations  to  prioritize  the  needs  of 
their  service  population  relating  to  elder 
rights  and  make  grants  (when  this 
Subtitle  is  funded)  to  carry  out 
vulnerable  elder  rights  protection 
activities. 

Title  VII  emphasizes  the  leadership 
role  of  the  State  agency  in  planning, 
implementing  and  coordinating 
statewide  programs  and  activities 
designed  to  help  older  people 
understand  their  rights,  know  their 
benefits  and  make  informed  choices. 
Title  VII  provides  a  fi^mework  upon 
which  States,  without  abrogating  the 
particular  mission  and  legislative  and 
regulatory  requirements  of  each  Title  VII 
program,  can  build  a  coordinated, 
integrated  statewide  system  of  advocacy 
and  assistance  for  vulnerable  older 
people. 

The  State  leadership  role  for  Title  VII 
is  underscored  by  the  fact  that  States 
may  use  funds  available  under  Title  VII 
to  directly  carry  out  vulnerable  elder 
rights  protection  activities.  The 
Congressional  Committees  of 
Jurisdiction  for  the  Act  made  clear  that 
Title  III  requirements  governing  the 
allocation  of  funds  within  States  are  not 
applicable  to  funds  made  available 
under  any  part  of  Title  Vn  and  that, 
unlike  Title  III.  area  agencies  are  not  the 
only  entities  eligible  to  receive  grants 
from  States  under  any  part  of  Title  VII. 
(138  CONG.REC.  S125, 13503  (daily  ed. 
September  15, 1992)  (Joint  Explanatory 
Statement  of  the  Committees  of 
Jurisdiction,  Older  Americans  Act 
Amendments  of  1992)) 
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The  Four  Programs  Under  Title  VII 

Title  VII  authorizes  funding  for  four 
advocacy  programs  previously  included 
in  Title  III.  Establishing  each  program  in 
a  separate  chapter  of  Title  VII 
underscores  the  distinct  mission  and 
strengthens  the  definition  and  function 
of  each  program;  and  combining  them 
under  a  single  title  fosters  increased 
collaboration  among  advocates  within  a 
State — and  between  States — to  a.ssist 
individual  older  people  and  their 
families  and  representatives. 

The  Long-Term  Care  Ombudsman 
Program  (Chapter  2,  Sections  711,  712 
and  713  of  the  Act)  requires  States  to 
establish  and  operate  an  Office  of  the 
State  Long-Term  Care  Ombudsman, 
headed  by  the  State  Long-Term  Care 
Ombudsman.  The  Ombudsman  Program 
identifies,  investigates  and  resolves 
complaints  made  by  or  on  behalf  of 
residents  of  nursing,  board  and  care  and 
similar  adult  care  homes;  addresses 
major  issues  which  affect  residents; 
works  to  educate  residents,  nursing 
home  personnel  and  the  public  about 
residents  rights  and  other  matters 
affecting  residents;  and  performs  other 
functions  specified  in  the  Act  to  protect 
the  health,  safety,  welfare  and  ri^ts  of 
residents. 

Building  upon  established  law,  the 
1992  Amendments  to  the  Act  clarified 
and  strengthened  State  ombudsman 
programs  in  the  following  areas:  The 
functions  of  the  State  Ombudsman; 
criteria  for  the  designation  and  duties  of 
local  ombudsman  entities  designated  by 
the  State  Ombudsman;  procedures  for 
ombudsman  access  to  residents  and 
records,  disclosure  of  ombudsman 
records,  and  ensuring  against  conflicts 
of  interest;  legal  assistance  for 
ombudsmen;  reporting  on  ombudsman 
activities  and  providing 
recommendations;  training  of 
ombudsman  representatives;  and  non- 
interference vrith  the  performance  of 
ombudsman  responsibilities.  The  1992 
Amendments  emphasized  the  role  of 
local  ombudsman  programs  and  the 
State  Ombudsman's  leadership  of  the 
statewide  program;  established  detailed 
requirements  for  identifying  and 
resolving  real  and  potential  conflicts  of 
interest;  and  reinforced  the  role  of  the 
Ombudsman  as  an  advocate  for  change 
to  improve  the  quality  of  care  and 
quality  of  life  for  residents  of  long-term 
care  facilities. 

The  1992  Amendments  also  added 
important  Title  II  provisions  to  the 
Ombudsman  Program,  including 
re<^uirements  for:  The  establishment  in 
AoA  of  an  Office  of  Long-Term  Care 
Ombudsman  Programs  beaded  by  an 
A<!sodate  Commissioner  for 


Ombudsman  Programs,  with  specific 
criteria  for  appointment  and  detailed 
definition  of  duties;  funding  of  a 
National  Ombudsman  Resource  Center 
at  no  less  than  the  level  at  which  it  was 
funded  in  1990.  to  establish  a  national 
program  to  recniit  ombudsman 
volunteers,  conduct  research  and  assist 
State  ombudsmen;  establishment  of 
model  ombudsman  training  standards;  a 
study  on  the  effectiveness  of  the  State 
long-term  care  ombudsman  programs; 
and  expansion  of  the  requirements  for 
the  armual  ombudsman  report  to 
Congress. 

New  provisions  in  Title  III  require 
State  and  area  agencies  to  fund  their 
ombudsman  programs  at  not  less  than 
the  level  at  which  the  programs  were 
funded  in  Fiscal  Year  1991. 

The  Chapter  entitled  Programs  for 
Prevention  of  Elder  Abuse,  Neglect,  and 
Exploitation  (Chapter  3,  Section  721) 
requires  States  to  develop  and  enhance 
programs  for  the  prevention  of  elder 
abuse,  neglect  and  exploitation.  The 
section  enumerates  activities  which 
States  may  undertake,  including  but  not 
limited  to  providing  funding  for  public 
education,  ensuring  the  coordination  of 
services  provided  by  area  agencies  on 
aging  and  adult  protective  ser\'ices 
programs,  promoting  the  development 
of  information  and  data  systems,  and 
training  of  individuals  and  professionals 
in  the  identification,  prevention  and 
treatment  of  abuse,  neglect  and 
exploitation. 

This  chapter  does  not  require  the 
State  agency  on  aging  to  establish  a 
State  protective  services  system.  Rather, 
the  State  agency  is  expected  to  work  to 
enhance  and  improve  the  State's  overall 
system  for  the  prevention  and  treatment 
of  elder  abuse,  neglect  and  exploitation, 
including  protection  of  individual 
elders'  dignity  and  rights  in  the  delivery 
of  protective  services.  In  this  way.  the 
State  agency  on  aging  should  he  an  ally 
of  the  State  protective  services  agency  in 
working  for  more  and  better  services  for 
vulnerable  older  people  through 
enlisting  the  support  and  participation 
of  other  agencies  and  networks  in 
preventing  elder  abuse. 

The  State  Elder  Rights  and  Legal 
Assistance  Development  Program 
(Chapter  4.  Section  731)  builds  upon 
State  legal  and  elder  rights  development 
programs  which  were  initiated  through 
AoA  Title  IV  discretionary  funds  and 
addressed  in  Title  III,  Section 
307(a)(18).  Section  731  requires  the 
State  agency  to  establish  a  program  to 
provide  leadership  for  improving  the 
quality  and  quantity  of  legal  and 
advocacy  assistance  as  a  means  for 
ensuring  a  comprehensive  elder  rights 
system.  The  State  is  to  establish  a  focal 


point  for  conducting  policy  review, 
analysis  and  advocacy  on  such  issues  as 
guardianship,  age  discrimination, 
pension  and  health  benefits,  insurance. 
consumer  protection,  surrogate 
decision-making,  protective  services, 
public  benefits  and  dispute  resolution. 
In  addition,  the  State  is  to  provide  a 
legal  assistance  developer  and  other 
personnel  sufficient  to  ensure  State 
leadership  in  securing  and  maintaining 
legal  rights  of  older  individuals;  State 
capacity  for  coordinating  the  provision 
of  legal  assistance;  State  capacity  to 
provide  technical  assistance,  training 
and  other  supportive  functions  to  area 
agencies  on  aging,  legal  assistance 
providers,  ombudsmen  and  other 
persons  as  appropriate;  and  State 
capacity  to  promote  financial 
management  services  for  older 
individuals  at  risk  of  conservatorship. 

The  Outreach,  Counseling,  and 
Assistance  Program  for  Insiu-ance  and 
Public  Benefits  (Chapter  5.  Section  741) 
requires  the  States  to  establish  programs 
of  outreach,  counseling  and  assistance 
to  older  individuals  related  to  obtaining 
insurance  benefits  and  public  benefits  to 
which  they  may  be  entitled.  This 
chapter  envisions  a  statewide  network 
of  informed  staff,  including  volunteers, 
who  are  informed  about  insurance  and 
public  benefits  and  can  assist  older 
people  and  their  advocates — including 
the  advocates  working  under  the  other 
Title  VII  programs — to  obtain  needed 
benefits  and  make  informed  decisions 
on  insurance  and  pension  matters. 

IL  Purpose  of  the  NPRM 

Prior  to  the  1992  amendments,  the 
Long-Term  Care  Ombudsman  Program 
and  parts  of  the  other  three  programs  in 
the  new  Title  VII  were  in  Title  III  of  the 
Older  Americans  Act.  However,  in  most 
States,  only  the  Ombudsman  Program 
was  established  and  operating  according 
to  the  basic  design  provided  in  Title  VII. 
In  most  States,  the  other  three  program 
areas  are  still  in  a  developmental  stage. 
For  this  reason,  the  proposed  rule  for 
part  45  CFR  Part  1327  addresses  only 
the  Title  VII  mission  of  the  State  and 
area  agencies,  general  Title  VII  State 
plan  and  funding  requirements, 
consultation  requirements,  the  Long- 
Term  Care  Ombudsman  Program  (Title 
VII,  Chapter  2),  specific  requirements 
for  the  Elder  Abuse,  Neglect  and 
Exploitation  Prevention  section  of  the 
Elder  Rights  part  of  the  State  plan,  and 
the  requirement  that  States  employ  a 
Legal  Assistance  Developer.  AoA  will 
develop  more  comprehensive 
regulations  for  the  programs  under  Title 
VII.  Chapters  3. 4  and  5  at  a  later  date, 
based  upon  the  regulatory  needs 
identified  as  the  activities  under  these 
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programs  are  implemented  by  the 
States. 

Due  to  the  transfer  of  the  Ombudsman 
Program  to  Title  VII  and  in  order  to 
conform  current  regulations  to  the  1992 
Amendments  to  the  Act.  the  proposed 
regulations  would  make  the  following 
changes  in  the  Title  III  regulations,  45 
CFR  Part  1321,  Grants  to  State  and 
Community  Programs:  deletion  of 
reference  to  the  Ombudsman  Program  in 
three  sections,  amendment  of  one 
section  pertaining  to  confidentiality, 
and  deletion  of  another  entire  section 
which  has  been  superseded  by  the  1992 
Amendments  pertaining  to  award  of 
Title  III  funds  to  the  area  agencies  on 
aging. 

The  Ombudsman  Program  regulations 
(Subpart  C.  §§  1327.21  through  1327.29) 
address  areas  where  the  States' 
experience  in  administering  the 
program  indicates  the  need  for 
amplification  of  the  statutory 
requirements  and/or  the  1992 
amendments  to  the  Act  require  further 
clarification. 

III.  Summary  of  the  Provisions  of  the 
NPRM 

Part  1321— Grants  to  State  and 
Community  Programs  on  Aging 

Due  to  the  transfer  of  the  program 
requirements  for  the  Long-Term  Care 
Ombudsman  Program  from  Title  III  of 
the  Act  to  the  new  Title  VII,  references 
to  the  Ombudsman  Program  are  deleted 
from  45  CFR  Part  1321,  Grants  to  State 
and  Community  Programs  on  Aging, 
§§  1321.9. 1321.11  and  1321.17.  In  the 
event  that  an  amended  version  of 
§  1321.17(f)  proposed  by  the 
Administration  on  Aging  in  a  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  March  17. 1994  (59 
FR  12728-12738)  becomes  final  before 
this  NPRM  goes  into  effect  as  a  final 
rule.  §  1321.17(f)(5)  in  that  regulation 
will  be  amended  to  delete  reference  to 
the  Ombudsman  Program. 

The  definition  of  "official  duties" 
pertaining  to  the  Ombudsman  Program 
is  removed  from  §  1321.3  and  not 
transferred  to  the  Title  VII  regulation,  as 
the  statute  sufficiently  defines  the 
duties  of  the  Ombudsman. 

Section  1321.51.  Confidentiality  and 
disclosure  of  information — is  amended 
to  prohibit  a  State  or  area  agency  on 
aging  from  requiring  information  related 
to  reports  of  neglect,  abuse  and 
exploitation  of  individuals  to  be 
divulged  except  as  provided  under 
Sections  705(a)(6)(C)  and  721(e)(2)  of 
the  Act  or  an  ombudsman  or 
ombudsman  representative  to  disclose 
the  identity  of  a  complainant  or  resident 


except  as  permitted  under  the  Act  and 
under  §  1327.24  of  these  regulations. 
Section  1321.63.  Purpose  of  service 
allotments  under  Title  III — subsection 
(b)  pertaining  to  award  of  Title  III  funds 
to  area  agencies  on  aging  is  deleted  in 
its  entirety  because  it  is  superseded  by 
Sections  304(d)  and  308  of  the  Act,  as 
amended  in  1992. 

Part  1327— Vulnerable  Elder  Rights 
Protection  Activities  Under  Title  VII  of 
the  Older  Americans  Act,  as  Amended 

Subpart  A— General  Provisions 

1327.1    Basis  and  purpose — This 
section  emphasizes  the  Title  VII 
mandate  that  States  develop  a 
conceptual  framework  for.  and  provide 
leadership  in  implementing, 
comprehensive  and  coordinated 
statewide  elder  rights  systems  to  assist 
vulnerable  older  people  to  understand 
their  rights,  know  and  secure  their 
benefits  and  make  informed  choices.  It 
lists  the  types  of  programs  and  agencies 
that  State  agencies  on  aging  are 
expected  to  work  with  and  through  to 
develop  statewide  elder  rights  systems. 

Title  VII  is  a  new  addition  to  the  Act. 
Prior  to  the  1992  amendments,  the 
Ombudsman  Program  and  parts  of  the 
other  three  programs  now  included 
under  Title  VII  were  in  Title  III. 
However,  in  most  States,  only  the 
Ombudsman  Program  was  established 
and  operating  according  to  the  basic 
design  provided  in  the  new  Title  VII.  In 
most  States,  the  other  three  program 
areas  are  still  in  a  developmental  stage. 
For  this  reason,  the  proposed  rule  for 
this  part  addresses  only  the  Title  VII 
mission  of  the  State  and  area  agencies, 
general  Title  VII  State  plan  and  funding 
requirements,  consultation 
requirements,  the  Long-Term  Care 
Ombudsman  Program,  specific 
requirements  for  the  Elder  Abuse. 
Neglect  and  Exploitation  Prevention 
section  of  the  Elder  Rights  part  of  the 
State  plan,  and  the  requirement  that 
States  employ  a  Legal  Assistance 
Developer.  AoA  will  develop  more 
comprehensive  regulations  for  Chapters 
3,  4  and  5  at  a  later  date,  based  upon 
the  regulatory  needs  identified  as  the 
activities  under  these  programs  are 
implemented  by  the  States. 

Section  1327.3    Definitions — the 
definitions  apply  to  the  Ombudsman 
Program.  They  explain  the  meaning  of 
the  statutory  requirement  that  the 
Ombudsman  serve  on  a  "full-time 
basis."  stipulate  that  the  Ombudsman 
Program  is  to  be  statewide  in  scope  and 
define  "statewide  ombudsman 
coverage."  They  also  ampUfy  the 
meaning  of  "immediate  family"  related 
to  conflict  of  interest  requirements, 


"other  similar  adult  long-term  care 
facility"  related  to  ombudsman 
coverage,  "regular  and  timely  access"  to 
the  Ombudsman  Program,  "timely 
response"  to  complaints  and  "willful 
interference"  with  the  representatives  of 
the  Office  of  the  Ombudsman  in  the 
performance  of  the  representatives' 
official  duties. 

Section  1327.5    Applicability  of 
other  regulations — this  section  requires 
compliance  with  the  statutory  and 
regulatory  requirements  of  the  Medicare 
and  Medicaid  programs,  including  the 
Omnibus  Nursing  Home  Requirements; 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act;  the 
Civil  Rights  Act;  the  Americans  With 
Disabilities  Act;  and  other  relevant 
Federal  requirements. 

Section  1327.7    Mission  of  the  State 
agency — this  section  underscores  the 
leadership  role  of  the  State  agency  to 
develop  and  carry  out  throughout  the 
State  a  system  of  programs,  services  and 
protections  to  assist  individual  older 
persons  and  to  advocate  for  policy, 
regulatory  and  legislative  changes  to 
protect  the  rights,  dignity  and  benefits 
of  vulnerable  older  individuals  as  a 
group. 

Section  1327.9    Mission  of  the  area 
agency — this  section  emphasizes  the 
mission  of  the  area  agency  to  assure  that 
viable,  effective  systems  of  both 
individual  and  collective  advocacy  are 
established  and  operating  within  their 
planning  and  services  areas  to  protect 
the  rights  and  address  the  needs  of 
vulnerable  older  individuals. 

Subpart  B — General  Title  VII 
Requirements 

1327.11    Title  VII  State  Plan 
Requirements — this  section  requires 
States,  by  March  31. 1995,  to  describe, 
in  an  addendum  to  their  State  plan,  the 
manner  in  which  they  will  carry  out 
Title  VII  and  stipulates  the  content  for 
the  description,  including:  a  conceptual 
framework  for  a  comprehensive, 
coordinated  statewide  system;  the 
process  by  which  Title  VII  activities 
were  identified  and  prioritized  in 
consultation  with  parties  specified  in 
the  Act  and  in  accordance  with  these 
regulations;  a  description  of  the  roles, 
processes  and  activities  for  elder  abuse, 
neglect  and  exploitation  prevention 
activities  specified  in  Subpart  D, 
Section  1327.31;  a  brief  description  of 
the  activities  carried  out  for  the  other 
Title  VII  programs;  and  outcomes 
expected  and  methods  by  which  the 
State  will  periodically  assess  the  status 
of  elder  rights  in  the  State.  In 
accordance  with  Section  705(a)(4)  of  the 
Act,  States  are  also  required  to  provide 


assurances  and  documentation  that  Title 
VII  funding  has  not  been  used  to 
supplant  funds  from  other  sources. 

1327.13    Consultation— this  section 
stipulates  that  the  State  agency  on  aging 
shall  develop  poUcies  governing  the 
programs  contained  in  Title  VII  in 
consultation  with  specified  individuals, 
agencies  and  interested  parties  within 
the  State. 

1327.15    Funding  requirements — this 
section  specifies  rules  for  State  and  area 
agencies  (where  applicable)  regarding 
utilization  of  Title  III  funding,  minimum 
required  ombudsman  funding  levels, 
and  allowable  uses  of  funding  provided 
for  programs  under  Title  VII.  It  also 
clarifies  that  the  Title  III  provisions 
related  to  funding  for  State  and  area 
plan  administration  and  intrastate 
distribution  of  Title  III  funding  are  not 
applicable  to  Title  VII  funds.  That  is. 
States  may  not  include  any  Title  VII 
funds  in  their  calculation  of  Federal 
funds  available  for  State  plan 
administration,  and  Title  VII  funds 
allotted  to  the  States  may  not  be 
included  in  the  base  amount  used  to 
calculate  the  ten  percent  limitation  on 
the  use  of  funds  for  area  plan 
administration  under  the  provisions  of 
Section  304(d)(1)(A)  of  the  Act. 
However,  the  regulation  clarifies  that 
Title  VII  funds  may  be  used  to  support 
any  activity  directly  related  to 
implementing  the  chapter  for  which 
thev  are  appropriated. 

Section  1327.15(a)  (1).  (2)  and  (4)(iv) 
clarify  that  ombudsman  funding 
provided  under  Title  III,  Section 
304(d)(1)(B),  the  ombudsman  minimum 
required  funding  level  comprised  of 
funds  from  all  sources  and  States'  Title 
VII  ombudsman  allotments  are  to  be 
used  only  for  the  Ombudsman  Program 
as  it  is  defined  in  the  Act.  We  are  aware 
of  a  few  ombudsman  programs  which 
conduct  activities  not  directly  related  to 
the  Ombudsman  Program  as  it  is 
defined  in  Section  712  of  the  Act.  For 
example,  some  statewide  ombudsman 
programs  respond  to  complaints  about 
in-home  care  and  hospital  services. 

However,  it  should  be  emphasized 
that  there  is  no  basis  in  the  law.  nor 
does  the  legislative  history  support. 
States  use  of  the  funding  provided  to 
conduct  ombudsman  services,  as 
defined  in  Section  712  of  the  Act.  to 
fund  ombudsman  or  advocacy  services 
for  individuals  Uving  in  their  own 
homes  (including  homes  in  public 
housing  units)  or  receiving  acute 
medical  care  in  facilities  not  covered 
under  the  definition  of  long-term  care 
facilities  in  the  Older  Americans  Act. 

AoA  recognizes  that  there  are  abuses 
which  occur  in  these  other  settings. 
However,  the  law  is  clear  about  the 


scope  of  the  Ombudsman  Program  and 
the  use  of  Ombudsman  Program 
funding.  Further.  AoA  is  concerned  that 
when  ombudsmen  are  required  to 
provide  coverage  in  private  homes, 
hospitals,  public  housing  complexes  or 
other  non-long-term  care  facifity  settings 
without  sufficient  staff  resources, 
coverage  of  long-term  care  faciUties  may 
be  lessened  and  the  entire  State 
ombudsman  program  may  be  weakened. 

Both  institutional  long-term  care  and 
these  other  residential  or  care  settings 
involve  complicated  and  usually 
different  sets  of  rules  and  regulations 
and  different  benefit  and  oversight 
systems.  It  is  unlikely  that  the  State 
Long-Term  Care  Ombudsman,  and  local 
ombudsman  representatives  in  areas 
where  there  are  numerous-long  term 
care  facilities,  could  be  involved  in 
areas  other  than  institutional  long-term 
care  without  compromising  services  to 
residents  of  long-term  care  facilities  and 
diverting  the  limited  resources  available 
to  the  program  designed  to  serve 
residents  of  nursing,  board  and  care  and 
similar  adult  care  facilities.  An 
additional  concern  is  that  conflicts  of 
interest  could  arise  if  ombudsman 
programs  investigate  complaints  about 
in-home  services  which  are  provided  by 
the  same  agency  which  funds  the 
Ombudsman  Program. 

If  a  State  wishes  to  establish  advocacy 
or  ombudsman  programs  for  recipients 
of  home  or  acute  care  services,  or  for 
older  people  living  in  public  housing 
units,  the  State  should  ensure  that  there 
are  sufficient,  additional  resources  to 
provide  these  services.  Additional  staff 
should  be  provided  to  carry  out  these 
expanded  responsibilities.  The  State 
should  also  ensure  that  any  regional  or 
local  components  of  ombudsman 
programs  which  investigate  home-care 
complaints  are  located  outside  of  the 
organizational  entities  which  provide 
the  services  the  ombudsmen  are 
expected  to  monitor. 

Subpart  C— Long-Term  Care 
Ombudsman  Program 

The  sections  on  the  Ombudsman 
Program  are  listed  in  the  same  order  and 
with  the  same  headings  as  the 
ombudsman  sections  in  Title  VII  of  the 
Act.  Not  all  sections  in  the  Act  are 
covered  in  the  regulation,  as  the 
regulation  addresses  only  those  areas 
where  the  provision  in  the  Act  requires 
clarification  or  amplification. 
Section  1327.21     Establishment— 
1327.21(a)    Ombudsman  Access  to 
Decision-Making  Officials— In  order  to 
increase  the  abihty  of  the  State   - 
Ombudsman  Program  to  effectively 
represent  the  interests  of  residents  of 


long-term  care  facilities  in  policy- 
making at  the  State  level,  the  rule 
requires  that  the  Ombudsman  have 
direct  access  to  directors  of 
governmental  entities  with 
responsibilities  which  impact  on 
residents  of  long-term  care  facilities. 
Without  such  access,  the  Ombudsman's 
abihty  to  "represent  the  interests  of  the 
residents  before  govermnental  agencies 
and  seek  administrative,  legal  and  other 
remedies  to  protect  the  health,  safety, 
welfare  and  rights  of  the  residents"  as 
required  under  Section  712(a)(3)(E)  of 
the  Act  would  be  diminish  ?d.  The 
statutory  organization  of  tlie  program 
into  an  office  indicates  that  Congress 
intended  it  to  have  a  high  level  of 
visibility  and  an  effective  voice  in 
policy  deliberations  affecting  residents. 

1327.21(b)    Local  Ombudsman 
Entities  and  Ombudsman 
Representatives— The  rule  outlines  five 
areas  in  which  the  State  agency  must 
establish  criteria  and  develop  policy  for 
participation  in  the  statewide 
Ombudsman  Program  by  local 
ombudsman  entities  and 
representatives.  The  overall  objective  of 
the  criteria  and  policies  is  to  strengthen, 
through  the  designation  process,  the 
working  relationship  between  the  State 
ombudsman  and  local  ombudsman 
entities  and  the  effectiveness  of  the  local 
entities  as  part  of  the  statewide 
Ombudsman  Program. 

1327.21(c)    Representation  of 
Residents'  Interests — The  Act  requires 
ombudsmen  to  represent  the  interests  of 
residents  before  governmental  agencies, 
but  administrative  law  judges  in  some 
States  have  barred  ombudsmen  from 
carrying  out  this  duty  because  the 
ombudsman's  involvement  was 
interpreted  as  representing  the  client,  a 
function  reserved  for  attorneys.  The  mle 
clarifies  that  the  Ombudsman  and 
ombudsman  representatives  have  the 
right  and  authority  to  advocate  on 
behalf  of  residents  in  transfer,  discharge 
and  other  administrative  hearings  by 
serving  as  a  witness  and  presenting 
information  and  testimony. 

1327.21(d)    Additional  Ombudsman 
Duties — The  rule  specifies  that,  in 
addition  to  the  ombudsman  functions 
outlined  in  the  Act,  the  Assistant 
Secretary  determines  it  appropriate  for 
Ombudsmen  to  work  to  ensure  that 
board  and  care  and  similar  adult  care 
facilities  are  licensed  and  that  licensing 
standards  are  enforced. 

1327.22  Procedures  for  Access — die 
rule  requires  the  State  agency  to  ensure, 
through  administrative  policy, 
regulation  or  securing  legislation,  if 
needed,  that  ombudsmen  have  the  right 
and  an  established  procedure  for  access 
to:  Facilities;  residents,  including 
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residents  with  guardians;  residents' 
records;  facility  records  and  death 
certiflcates  and  records,  when  these  are 
necessary  in  the  investigation  of 
complaints. 

1327.24    Disclosure/ 
ConHdentiahty — this  section  replaces 
the  current  rules  at  45  CFR  1321.11  and 
1321.51  promulgated  in  the  1988 
regulation,  which  permit  the  director  of 
the  State  agency  on  aging  and  one  senior 
manager  to  have  access  to  ombudsman 
files,  minus  the  identity  of  any 
complainant  or  resident  of  a  long-term 
care  facility,  for  program  monitoring 
purposes.  The  new  rule  stipulates  that 
the  director  or  a  senior  manager  of  the 
agency  or  organization  in  which  the 
Ombudsman  Program  is 
administratively  located  may  have 
access  to  ombudsman  files  for  program 
monitoring  purposes;  that  the 
individual  who  performs  the  program 
monitoring  must  have  no  conflict  of 
interest:  and  that  confidentiality 
requirements  concerning  any 
complainant  or  resident  must  be  strictly 
followed.  This  rule  applies  to 
ombudsman  files  at  the  State  and  loci^l 
level.  As  previously  stated  at  the 
beginning  of  this  preamble,  this  NPRM 
proposes  to  delete  the  current  reference 
to  the  Ombudsman  Program  in  45  CFR 
1321.11  and  to  amend  45  CFR  1321.51 
to  conform  with  confidentiality 
provisions  in  Sections  705,  712  and  721 
of  the  Act  and  section  1327.24  of  this 
proposed  regulation. 

This  section  also  clarifies  that  Section 
705(a)(6)(C)  of  the  Act  pertains  to 
information  provided  to  the  agencies 
and  programs  specified  in  this  statutory 
provision  and  does  not  require  the 
Ombudsman  Program  to  abridge  the 
confidentiality  requirements  specified 
in  Section  712(d}  of  the  Act.  The  rule 
stipulates  that  representatives  of  the 
Ombudsman  Program  may  not  be 
required  to  disclose  the  identity  of  a 
complainant  or  resident  except  under 
conditions  outlined  in  section  712(d)  of 
the  Act. 

Some  State  abuse  reporting  laws 
mandate  the  reporting  of  all  incidents  of 
abuse.  These  State  laws  may  conflict 
with  the  Section  712(d)  requirement 
that  ombudsmen  not  reveal  the  identity 
of  complainants  or  residents  unless  the 
complainant,  resident  or  the  resident's 
legal  representative  consents  to  the 
disclosure  or  the  disclosure  is  required 
by  court  order.  The  rule  clarifies  that 
Federal  law  supersedes  State  law  in 
such  instances  and  that  ombudsmen 
must  follow  the  disclosure  procedure 
outlined  in  Section  712(d).  Section 
1327.27(b)(3)  of  these  regulations 
requires  the  State  Ombudsman,  in 
coordination  with  the  State  Adult 


Protective  Services  agency,  to  establish 
a  protocol  for  reporting  complaints 
involving  alleged  abuse  and  exploitation 
which  ensures  prompt  response  to  those 
in  need  while  protecting  confidentiality, 
in  accordance  with  statutory  and 
regulatory  requirements. 

1327.25    Conflict  of  Interest— 
Subparagraph  (a),  Designation  of  the 
Ombudsman  and  ombudsman  entities 
and  representatives — ^The  organizational 
location  of  State  and  local  ombudsman 
programs  is  crucial  to  those  programs' 
independence  and  access  to  decision- 
makers. Most  State  ombudsman 
programs  are  located  in  State  agencies 
on  aging,  and  more  local  programs  are 
located  in  Area  agencies  on  aging  than 
in  emy  other  organizations.  While  the 
Act  prohibits  contracting  the 
Ombudsman  Program  to  agencies  or 
organizations  which  regulate,  own  or 
operate  long-term  care  facilities,  in  the 
past  AoA  has  permitted  State  agencies 
on  aging  which  regulate,  own  or 
administer  long- term  care  facilities  to 
also  operate  the  Ombudsman  Program. 
This  previous  policy,  stated  in  the 
preamble  to  the  1988  regulations,  was 
based  on  the  construction  of  the  law. 

In  this  rule,  we  are  modifying  this 
pohcy  to  comply  with  Section  712(f)(1) 
of  the  Act,  which  states  that  no 
individual,  or  member  of  the 
individual's  immediate  family,  involved 
in  the  designation  of  the 
Ombudsman  *  •  *  or  the  designation 
of  an  entity  designated  imder  subsection 
(a)(5)  (local  ombudsman  entity)  may  be 
subject  to  a  conflict  of  interest.  We 
believe  that  officials  and  employees  in 
any  office  which  directly  licenses  or 
certifies  long-term  care  facilities, 
administers  facilities  or  provides  long- 
term  care  services  are  subject  to  an 
inherent  conflict  of  interest 
disqualifying  them  from  designating  the 
Ombudsman  or  ombudsman 
representatives.  Accordingly,  in  order  to 
comply  with  Section  712(f)(1),  this 
regulation  requires  that  the  individual 
who  designates,  whether  by 
appointment  or  otherwise,  the 
Ombudsman  and  ombudsman 
representatives  may  not  be  an  official  or 
employee  of  an  agency,  including  a 
State  or  area  agency  on  aging,  which 
directly  Ucenses  or  certifies  long-term 
care  facilities,  administers  facilities  or 
provides  long-term  care  services.  The 
rule  also  requires  that  where  State  and 
area  agencies  contract  the  Ombudsman 
Program  to  another  agency  or 
organization,  the  employees  who 
oversee  the  contract  must  have  no 
confUct  of  interest. 

Since  the  Ombudsman  Program  is 
responsible  for  investigating  complaints 
which  are  sometimes  made  against  the 


licensing  agency  and  recommending 
changes  in  policies  and  procedures 
which  frequently  involve  the  licensing 
agency,  this  rule  is  designed  to  prevent 
a  situation  in  which  an  individual 
directly  involved  in  the  licensing  and 
certification  of  a  facility,  or  one  who  is 
involved  in  administering  a  facility  or 
providing  long-term  care  services,  is 
also  in  a  position  of  authority  or 
responsibility  concerning  the 
designation  of  the  Ombudsman  or 
ombudsman  representatives. 

1327.25(b)    Requires  that  where  the 
State  or  area  agency  on  aging  contracts 
with  another  agency  to  operate  the 
Ombudsman  Program,  the  State  or  area 
agency  staff  persons  who  oversee  the 
contract  must  not  be  involved  in 
licensing,  certifying  or  administering 
long-term  care  facilities  or  services. 

1327.25(c)    Prohibits  the  State 
Ombudsman  and  ombudsman 
representatives  from  also  serving  as 
adult  protective  services  (APS)  workers 
in  APS  programs  with  responsibilities 
which  might  conflict  with  the 
Ombudsman's  role  as  advocate  for  the 
residents'  right  to  self-determination 
and/or  which  might  result  in  the 
representatives  becoming  case  workers 
for  victims  of  abuse,  neglect  and 
exploitation  and  not  fulfilling  the  many 
other  roles  and  responsibilities  of  the 
Office  of  the  Long-Term  Care 
Ombudsman.  This  section  also  prohibits 
the  Ombudsman  and  ombudsman 
representatives  from  serving  as  a 
resident's  agent,  medical  decision- 
maker or  surrogate  and  from  assuming 
other,  related  roles  which  might  place 
them  in  conflict  with  their  primary  role 
as  advocate  for  the  rights  of  residents 
and/or  consume  their  time  to  the 
exclusion  of  other  important  duties. 

1327.26  Legal  Counsel — This  section 
requires  the  State  agency  to  develop  and 
implement  written  poUcies  and 
procedures  which  stipulate  how  the 
State  will  fulfill  its  obligation  to  provide 
adequate  legal  counsel  to  the 
Ombudsman  and  ombudsman 
representatives  to  assist  them  in 
protecting  the  health,  safety,  welfere, 
and  rights  of  residents  and  in  the 
performance  of  their  official  duties  and 
to  provide  legal  representation  to  any 
representative  of  the  Office  against 
whom  suit  or  other  legal  action  is 
brought  or  threatened  to  be  brought  in 
connection  with  the  performance  of 
official  duties.  It  requires  the  State  to 
disseminate  the  policies  and  procedures 
to  all  representatives  of  the  Office  and 
regularly  include  the  information  in 
training  provided  to  ombudsman 
representatives. 

1327.27  Administration— 
Subparagraph  (a)  clarifies  that  the 


Ombudsman  Program  may  serve 
disabled  individuals  under  the  age  of  60 
who  are  living  in  long-term  care 
facilities,  a  majority  of  whose  residents 
are  older  adults,  if  such  service  does  not 
weaken  or  decrease  service  to  older 
individuals  covered  under  the  Older 
Americans  Act.  The  Administration  on 
Aging  takes  the  view  that  by  giving  the 
Ombudsman  and  ombudsman 
representatives  discretion  to  serve  those 
under  age  60  and  thus  address  the  needs 
of  all  residents  in  a  facility,  the 
Ombudsman  Program  will  better  serve 
everyone  living  in  the  facility. 
1327.27(b)     Requires  State 
ombudsmen  to  establish  written 
agreements  with  the  State  Aduh 
Protective  Services  program  and  the 
State  Protection  and  Advocacy  programs 
for  individuals  with  developmental 
disability  and  mental  illnesses.  The 
agreements  are  to  stipulate  how 
r;.:.OLLrces  shall  be  utilized  to  serve 
vulnerable  people  for  which  the 
programs  are  responsible  and  policies 
and  procedures  to  be  followed  in 
rcfcjirals  and  investigation  of 
can^plaints.  The  policies  and 
procedures  regarding  complaint  referral 
and  investigation  must  include  a 
protocol  for  reporting  complaints 
involving  alleged  abuse  or  exploitation 
u  hich  ensures  prompt  response  to  those 
in  aaed  while  protecting  confidentiality, 
in  accordance  with  statutory  and 
regulatory  requirements. 

1327.27(c)    Requires  State 
ombudsmen  to  establish  written 
agreements  with  the  State  agencies 
responsible  for  licensing  and/or 
certifying  for  participation  in  Titles 
XVIII  and  XIX  of  the  Social  Security  Act 
long-term  care  facihties  covered  by  the 
statewide  Ombudsman  Program.  The 
agreements  must  include  procedures  for 
complaint  investigation,  verification 
anH  rp<-cli:tion  by  both  agencies; 
transmittal  of  information  about 
facilities;  ombudsman  participation  in 
facility  surveys;  and  shared  training  of 
staft 

1327.28    Liability— This  section 
requires  the  State  agency  to  arrange  for 
liability  protection  for  representatives  of 
the  statewide  Ombudsman  Program  so 
that  any  representative  of  the  program 
against  whom  legal  action  is  brought  or 
threatened  to  be  brought  in  connection 
with  that  individual's  performance  of 
her/his  official  duties  will  be  fully 
indemnified  for  legal  and  other  costs 
arising  from  the  dispute.  The  State  may 
not  transfer  this  responsibility  to 
pr-:'  ■:!o  full  liability  protection  to  the 
area  agency  or  other  local  agency  or 
leave  the  individual  ombudsman 
representative  financially  vulnerable  or 


personally  responsible  in  case  of  a  law 
suit. 

1327.29(a)    Noninterference — ^This 
section  augments  the  principle 
enunciated  in  section  712(j)  of  the  Act 
which  requires  States  to  ensure  that 
willful  interference  with  ombudsman 
representatives  in  the  performance  of 
official  duties  shall  be  unlawful. 
Subparagraph  (a)  states,  as  a  general 
principle,  that  in  the  conduct  of  all 
aspects  of  the  statewide  Long-Term  Care 
Ombudsman  Program,  the  integrity  of 
the  work  of  the  Ombudsman  and 
ombudsman  representatives  must  be 
maintained:  and  there  must  be  no 
inappropriate  or  improper  influence 
from  any  individual  or  entity,  regardless 
of  the  source,  which  will  in  any  way 
compromise,  decrease  or  negatively 
impact  on  the  objectivity  of  the 
investigation  or  outcome  of  complaints; 
the  Ombudsman's  primary  role  as 
advocate  for  the  rights  and  interests  of 
the  resident;  the  Ombudsman's  work  to 
resolve  issues  related  to  the  rights, 
quality  of  care  and  quafity  of  life  of  the 
residents  of  long-term  care  facilities;  or 
the  Ombudsman's  statutory 
responsibility  to  provide  such 
information  as  the  Office  of  the 
Ombudsman  determines  to  be  necessary 
to  public  and  private  agencies, 
legislators  and  other  persons  regarding 
the  problems  and  concerns  of  residents 
and  recommendations  related  to 
residents'  problems  and  concerns. 

1327.29(b)    Makes  it  clear  that  any 
interference  with  the  work  of  the 
Ombudsman,  as  outlined  in  paragraph 
(a)  of  this  section,  by  an  individual  who 
is  an  official  or  employee  of  the  State 
agency  on  aging  or  of  an  organization  or 
agency  which  operates  the  Ombudsman 
Program  imder  grant  or  contract  with 
the  State  agency  shall  be  deemed  to  be 
a  failure  to  comply  with  Section  705 
and  with  the  noninterference 
requirements  of  Section  712  of  the  Act. 

Subpart  D — Programs  for  Prevention 
of  Elder  Abuse,  Neglect  and 
Exploitation 

Section  1327.31     Elder  Abuse, 
Neglect  and  Exploitation  Section  of 
Elder  Rights  Plan— This  section 
specifies  that  States  shall  provide,  in  the 
description  of  the  Elder  Rights  plan, 
required  in  Section  1327.11  of  Uiese 
regulations,  a  detailed  description  of  the 
involvement  of  other  agencies,  use  of 
funds  and  evaluation  of  activities 
conducted  with  funds  provided  for 
implementing  Chapter  3,  Section  721  of 
the  Act. 


Subpart  E-«tate  Eider  Rights  and 
Legal  Assistance  [>evelopment 
Program 

1327.41     Functions— This  section 
requires  States  to  provide,  either 
directly  or  through  contract,  an 
individual  to  be  identified  as  the  State 
Legal  Assistance  Developer,  in 
compliance  with  Sections  307(a)(18) 
and  731(b)(2)  of  the  Act.  It  stipulates 
that  the  Developer  shall  not  serve  the 
employing  agency  as  house  counsel. 
The  rationale  for  this  requirement  is  that 
serving  as  house  counsel  prevents  the 
Legal  Assistance  Developer  from 
carrying  out  the  legal  and  elder  rights 
development  duties  specified  under 
Section  731  of  the  Act. 

Subpart  F— State  Outreach, 
Counseling,  and  Assistance  Program 
for  Insurance  and  Public  Benefits 

1327.51     Coordination — This  section 
amplifies  the  requirement  in  Section 
741(fl  of  the  Act  that  outreach  and 
counseling  activities  authorized  under 
Chapter  5,  Section  741  of  the  Act  be 
coordinated  with  activities  carried  out 
by  the  State  with  funds  received  under 
the  Health  Insurance  Information, 
Counseling  and  Assistance  Grants 
authorized  under  Section  4360  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990. 

Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  of  Health  and 
Human  Services  has  determined  that 
this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  FlexibiUty  Act  of 
1980,  Pubhc  Law  96-354,  requires  that 
an  agency  prepare  a  regulatory 
flexibility  analysis  for  a  proposed  or 
final  rule  if  the  rule  would  have 
significant  economic  impact  on  a 
substantial  number  of  "small  entities", 
i.e.  small  businesses,  small  non-profit 
organizations,  or  small  governmental 
jurisdictions. 

The  responsibility  for  meeting  the 
requirements  of  Ihe  regulations 
proposed  in  this  NPRM  is  on  the  State 
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agencies  and  to  a  lesser  extent  on  area 
agencies.  Actual  delivery  of  services 
will  be  provided  in  some  circumstances 
by  public  and  not-for-profit  agencies  or 
organizations  under  grants  or  contracts 
from  State  or  area  agencies.  Although 
area  agencies  and  most  service  delivery 
agencies  an('  organizations  are  "small 
entities"  wiiuin  the  meaning  of  the  Act, 
this  rule  will  impose  no  signiHcant 
biudens  on  State  agencies,  area  agencies 
or  other  affected  parties  and  will 
provide  flexibility  to  State  and  area 
agencies  in  implementing  the  provisions 
of  the  Act.  For  these  reasons,  the 
Secretary  hereby  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Section  1327.11  of  this  proposed  rule 
contains  information  collection 
requirements  which  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980.  The  title, 
description,  and  respondent  description 
of  the  information  collection  are  shown 
below  with  an  estimate  of  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  on  the 
proposed  information  collection 
requirements  in  Section  1327.11  should 
be  addressed  to  the  AoA  Desk  Officer  at 
the  Office  of  Management  and  Budget  as 
well  as  to  Deputy  Assistant  Secretary  for 
Aging.  See  ADDRESSES  section. 

Title:  Vulnerable  Elder  Rights 
Protection  Activities — Elder  Rights  Plan. 

Description:  Section  705(a)(8)  of 
Older  Americans  Act  as  amended  by  the 
1992  amendments  to  the  Act  (Public 
Law  102-375)  requires  States  to  include 
in  their  State  plan  submitted  under 
Section  307  a  description  of  the  manner 
in  which  the  State  will  cany  out  Title 
VII  in  accordance  with  assurances 
outUned  in  Section  705.  Based  upon 
this  statutory  provision,  §  1327.11  of  the 
proposed  regulations  requires  States,  by 
March  31, 1995,  to  describe,  in  an 
addendum  to  their  State  plan  and  to  all 
future  State  plans,  the  manner  i.i  which 
they  will  carry  out  Title  VII  and 
stipulates  the  content  of  the  description, 
including:  a  conceptual  framework  for  a 
comprehensive,  coordinated  statewide 
system;  the  process  by  which  Title  VII 
activities  were  identified  and  prioritized 
in  consultation  with  parties  specified  in 
the  Act  and  in  accordance  with  these 
regulations;  a  description  of  the  roles, 
processes  and  activities  for  elder  abuse, 
neglect  and  exploitation  prevention 
activities  specified  in  Subpart  D, 


§  1327.31;  a  brief  description  of  the 
activities  carried  out  for  the  other  Title 
VII  programs;  outcomes  expected  and 
methods  by  which  the  State  will 
periodically  assess  the  status  of  elder 
rights  in  the  State.  In  accordance  with 
Section  705(a)(4)  of  the  Act,  States  are 
also  required  to  provide  assurances  and 
documentation  that  Title  VII  funding 
has  not  been  used  to  supplant  hmds 
fi-om  other  sources. 

Total  reporting  burden  is  4,104  hours 
for  FY  1995  and  fewer  than  4.104  for 
subsequent  years. 

Basis  for  Estimate: 

By  March  31, 1995  each  State  agency 
and  the  five  trust  territories  will  be 
required  to  submit  to  the 
Administration  on  Aging  an  Elder 
Rights.  Plan.  Estimate  of  burden  is 
determined  as  follows: 


Activity 

No. 
staff. 

per 
State/ 
entity 

No. 
hours 

per 
staff 
menv 

ber 

Total 
hours 

Planning  

Writing/  Editing 
Plan  

5 
2 

8 

16 

40 
32 

72  hoursx57  States/entities  =  4,104 
hours  for  FY  1995 

Development  of  the  Elder  Rights  Plan 
in  years  subsequent  to  FY  1995  will 
likely  require  fewer  planning  hours  than 
the  development  of  the  initial  plan  will 
require.  The  statute  allows  States  to 
submit  their  State  plans  every  two. 
three,  or  four  years.  Therefore,  the  total 
burden  will  be  considerably  fewer  than 
4104  hours  in  years  after  FY  1995. 

Description  of  Respondents:  State  and 
local  governments,  including  State  and 
Area  agencies  on  aging  and  ombudsman 
programs;  non-profit  organizations; 
interested  individuals. 

List  of  Subjects 

45  CFR  Part  1321 

Administrative  practices  and 
procedure.  Aged,  Grant  programs — 
Indians,  Grant  programs — social 
programs,  Indians,  Legal  services. 
Nutrition,  Nursing  Homes,  Reporting 
and  recordkeeping  requirements. 

45  CFR  Part  1327 

Administrative  practices  and 
procedure.  Aged,  Grant  programs — 
social  programs,  Health  care,  Legal 


services.  Privacy,  Reporting  and 
recordkeeping  requirements. 
Fernando  M.  Torras-Gil, 
Assistant  Secretary  for  Aging. 

Dated:  October  20. 1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Chapter  XIII. 
subchapter  C.  is  amended  as  follows: 

PART  1321— GRANTS  TO  STATE  AND 
COMMUNITY  PROGRAMS  ON  AGING 

1.  The  authority  for  part  1321 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3001  et  seq.;  title  III 
of  the  Older  Americans  Act,  as  amended. 

Subpart  A — introduction 

2.  1321.3,  Definitions,  is  amended  by 
removing  the  definition  of  "Official 
duties". 

Subpart  B — State  Agency 
Responsibilities 

3.  Section  1321.9,  Organization  and 
Staffing  of  the  State  Agency,  is  amended 
by  renioving  paragraphs  (c)  and  (d). 

4.  Section  1321.11  is  revised  to  read 
as  follows: 

§1321.11    State  agency  policies. 

(a)  The  State  agency  on  aging  sha)l 
develop  policies  governing  all  aspects  of 
programs  operated  under  this  part, 
whether  operated  directly  by  the  State 
agency  or  imder  contract.  These  policies 
shall  be  developed  in  consultation  with 
other  appropriate  parties  in  the  Stale. 
The  State  agency  is  responsible  for 
enforcement  of  these  policies. 

(b)  The  poUcies  developed  by  the 
State  agency  shall  address  the  manner 
in  which  the  State  agency  will  monitor 
the  performance  of  all  programs  and 
activities  initiated  under  this  part  for 
quality  and  effectiveness. 

5.  1321.17  is  amended  by  revising 
paragraph  (f)(7)  to  read  as  follows: 

S  1321.17    Content  of  State  plan. 

•  *        *        •        * 

(0*  *  • 

(7)  The  State  agency  on  aging  shall 
develop  policies  governing  all  aspects  of 
programs  operated  under  this  part. 

•  *        «        *        * 

6.  Section  1321.51  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1321 .51    Confidentiality  and  disclosure  of 
Information. 

•  *        *        •        • 

(c)  A  State  or  area  agency  on  aging 
may  not  require: 

(1)  A  provider  of  legal  assistance 
under  this  part  to  reveal  any 
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iniormation  that  is  protected  by  attorney 
client  privilege; 

(2)  Information  related  to  reports  of 
neglect,  abase  and  exploitation  of 
individuals  to  be  divulged  except  as 
provided  under  Sections  705(a)(6)(C) 
and  721(e)(2)  of  the  Act;  or 

(3)  An  ombudsman  or  ombudsman 
representative  providing  services  under 
Part  1327,  Subpart  C,  of  this  chapter  to 
disclose  the  identity  of  a  complainant  or 
resident  except  as  provided  under 
§1327.24. 

Subpart  D— Service  Requirements 

7.  Section  1321.63  is  amended  by 
ronioving  and  reserving  paragraph  (b). 

8.  Part  1327  is  addedto  read  as 

follows: 

PART  1327— VULNERABLE  ELDER 
RIGHTS  PROTECTION  ACTIVITIES 

S.ic. 

Subpart  A— General  Provisions 

1127.1  Basis  and  purpose  of  this  part. 

1327.3  Definitions. 

1327.5  Applicability  of  other  regulatioas. 

1327.7  Mission  of  the  State  agenc>'. 

1327.9  Mission  of  the  Area  agency. 

Subpart  B— General  Title  Vil  Requirements 

1327.11    Title  VU  SUte  Elder  Rights  plan 

requirements. 
1327.13    Consultation. 
1327.1,'>    Funding  requirements. 

Sutjpart  C— Long-Term  Care  Ombudsman 
Progrant 

1327.21  Establishment. 

1 327.22  Procedures  for  access. 

1327.24  Disclosure/conCdentiality. 

1327.25  Conflict  of  interest. 

1327.26  l«gal  counsel. 

1327.27  Administration. 

1327.28  Liability. 

1327.29  Noninterference. 

Subpart  D— Programs  for  Prevention  of 
Elder  Abuse,  Neglect  and  Exploitation 

1 327.31    Elder  Abuse.  Neglect  and 

Exploitation  Prevention  Requirements 
for  Elder  Rights  Plan. 

Subpart  E~State  Eider  Rights  and  Legal 
Assistance  Oevelcpment  Program 

1327.41     Functions. 

Subpart  F — State  Outreacti,  Counseling, 
and  Assistance  Program  for  Insurance  and 
PubHc  Benefits 

1327.51    Coordination. 
Authority:  42  U.S.C.  3001  et  seq. 

Subpart  A— General  Provisions 

§1327.1    Basis  and  purpose  of  ttiis  part 

(a)  This  part  prescribes  requirements 
State  agencies  shall  meet  to  receive 
grants  for  the  establishment  and 
development  of  Vulnerable  Elder  Rights 
ProtectioB  activities  under  Title  VII  of 
the  Older  Americans  Act,  as  amended 


(hereinafter  referred  to  in  this  part  as  the 
Act).  These  requirements  include  tue 
responsibilities  of  State  agencies.  Area 
agencies,  and  service  providers. 

(b)  The  requirements  of  this  part  are 
based  on  Title  VII  and  relevant  sections 
of  Titles  in  and  VI  of  the  Act.  Title  VII 
provides  for  formula  grants  to  State 
agencies  on  aging,  under  approved  State 
plans,  to  carry  out  Vulnerfdjle  Elder 
Rights  Protection  activities. 

(c)  Statewide  Elder  Rights  Systems- 
Title  VII  provides  an  important  mandate 
to  State  agencies  on  aging,  namely  the 
development  of  an  Elder  Rights  system 
which  coo.'cl  mates  and  recognizes  the 
inter-relatedness  of  a  variety  of  services, 
programs,  and  activities  on  the  part  of 

a  number  of  agencies  and  organizations 
to  ensure  the  rights  of  vulnerable  older 
people  in  a  State.  Such  an  Elder  Rights 
system  will  assist  vulnerable  older 
people  to  understand  their  rights,  know 
and  secure  their  benefits  and  make 
informed  choices.  In  the  development  of 
this  system,  it  is  expected  that  State 
agencies  on  aging  will  work  through  and 
with  the  State  Long-Term  Care 
Ombudsman  Program;  State  Elder 
Rights  and  Legal  Assistance 
Development  Program;  State  Outreach. 
Counseling  and  Assistance  Program  for 
Insurance  and  Pubfic  Benefits;  Area 
agencies  on  aging,  information  and 
referral  programs;  consumer  protection 
and  advocacy  agencies;  guardianship 
programs;  legal  providers;  adult 
protective  services;  the  court  system;  the 
attorney  general;  the  State  equal 
employment  opportunity  commission: 
and  other  appropriate  programs  and 
agencies. 

§1327.3    Definitions. 

Full-time  basis,  as  used  in  Section 
712(a)(3)  of  the  Act  with  respect  to  the 
State  Ombudsman  position,  means  the 
State  Long-Term  Care  Ombudsman 
position  is  full-time,  and  the  individual 
who  serves  in  the  position  has  no  duties 
other  than  those  directly  related  to  the 
Long-Term  Care  Ombudsman  Program, 
as  defined  in  Section  712  of  the  Act. 

Immediate  family,  as  used  in  Sections 
201(d)(2)(B)  and  712(11(1)  of  the  Act 
pertaining  to  conflict-of-interest,  means 
spouse,  parents,  children  and  sibhngs. 

Other  similar  adult  long-term  care 
facility,  as  used  in  Section  102(34HD)  of 
the  Act  with  respect  to  the  type  of 
facilities  which  the  Ombudsman 
Program  is  authorised  to  cover,  means 
any  group  facility  which  provides  room, 
board  and  personal  care  services  to 
older  individuals,  and  whiti  the  State 
includes  within  the  pun'iew  of  its 
statewide  Long-Tenn  Care  Ombudsman 
Program. 


Regular  and  timely  access,  as  used  in 
Section  712(a)(3)(D)  and  (5)(B)(ii)  of  the 
Act  with  respect  to  residents'  access  to 
ombudsmen,  means  that  residents  of 
long-term  care  facilities  throughout  the 
State  have  access  to  knowledge  of  the 
Ombudsman  Program  a.nd  how  to 
contact  it  and  that  calls  or  letters  to  the 
program  torn  residents  or  their 
representatives  are  responded  to  in  a 
timely  manner. 

State  Long-Term  Care  Ombudsman 
Program  means  a  program  established 
under  Section  712(a)(1)(B)  of  the  Act 
which  provides  statewide  ombudsman 
coverage  for  residents  of  long-te::n  care 
facilities. 

Statewide  ombudsman  coverage,  as 
used  in  the  definition  of  "State  Long- 
Term  Care  Ombudsman  Program." 
means  that:  resident   of  long-term  care 
facilities  and  their  representatives  have 
access  to  knowledge  of  the  Ombudsman 
Program  and  iu)w  to  contact  it;  and 
complaints  received  from  any  part  of  the 
State  are  investigated  and  documented 
and  steps  are  taken  to  resolve  problems 
in  a  timely  manner,  in  accordance  with 
Federal  and  State  requirements. 

Timely  responses,  as  used  in  Section 
712(a)(3)(D)  of  the  Act  with  respect  to 
ombudsman  action  on  complaints, 
means  that  life-threatening  complaints 
are  responded  to  within  24  hours  of 
receipt  and  non-life  threatening 
complaints  are  responded  to  as 
promptly  as  can  reasonably  be 
accomplished. 

Willful  interference,  as  used  in 
Section  712(j)(l)  of  the  Act  with  respect 
to  the  woric  of  representatives  of  the 
ombudsman  office,  means  any  action 
taken,  or  deliberate  omission  of  action, 
with  the  intention  of  preventing  the 
Ombudsman  from  carrjing  out  his/her 
official  duties,  as  outlined  in  Section 
712  of  the  Act  and  \  rsuant  to  State 
law.  Acts  of  retaliation,  such  as 
dismissal  of  the  Ombudsman  or 
ombudsman  representati\e  or  the 
removal  and  transfer  of  such  person 
because  of  conscientious  performance  of 
official  ombudsman  duties,  are 
considered  willful  interference. 

§  1 327.5    Applicabmty  of  other  regulatioos. 

Several  other  regulations  apply  to  all 
activities  under  this  part.  These  include 
but  are  not  limited  to: 

(a)  42  CFR  Parts  483  and  488— 
Medicare  and  Medicaid  Programs; 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA)  Nursing  Home 
Requirements; 

(b)  45  CFR  Part  le-^'rooedures  of  the 
Departmental  Appeals  Board; 

(c)  45  CFR  Part  74— Administrati  c-n  of 
Grants,  exc^t  Subpart  N; 
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(d)  45  CFR  Part  80— 
Nondiscrimination  under  Programs 
Receiving  Federal  Assistance  through 
the  Department  of  Health  and  Human 
Services:  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964; 

(e)  45  CFR  Part  81— Practice  and 
Procedures  for  Hearings  Under  Part  80 
of  this  Title: 

(fl  45  CFR  Part  84— 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Participation; 

(g)  45  CFR  Part  91— 
Nondiscrimination  on  the  Basis  of  Age 
in  HHS  Programs  or  Activities  Receiving 
Federal  Financial  Assistance; 

(h)  45  CFR  Part  92— Uniform 
Administrative  Requirements  for  Grcints 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

(i)  45  CFR  Part  100— 
Intergovernmental  Review  of 
Department  of  Health  and  Hiunan 
Services  Programs  and  Activities; 

(j)  5  CFR  Part  900.  Subpart  F, 
Standards  for  a  Merit  System  of 
Personnel  Administration; 

(k)  45  CFR  Part  1386— Administration 
for  Developmental  Disabilities  and 
Developmental  Disabilities  Programs; 

(1)  49  CFR  Parts  27.  37  and  38— 
Transportation  for  Individuals  with 
DisabiUties; 

(ml  28  CFR  Parts  35  and  SB- 
Department  of  Justice; 

(n)  29  CFR  Part  1630— Equal 
Employment  Opportunity  Commission. 

$  1327.7    Mission  of  the  State  agency. 

The  State  agency  on  aging  is 
responsible  for  advocating  for  the  rights 
of  older  individuals  throughout  the 
State.  This  responsibility  is  paramount 
with  respect  to  those  who  are  unable  to 
secure  and  protect  their  own  interests. 
The  Act  intends  that  the  State  agency  on 
aging  shall  be  the  leader  relative  to 
Vulnerable  Elder  Rights  Protection 
activities  in  the  State.  This  means  that 
the  State  agency  shall: 

(a)  Develop  and  actively  carry  out 
throughout  the  State  a  system  of 
programs,  services  and  protections 
which  assist  older  persons  to: 

(1)  Understand  and  exercise  their 
rights; 

(2)  Exercise  choice  through  informed 
decision-making; 

(3)  Benefit  from  support  and 
opportunities  promised  by  law; 

(4)  Maintain  autonomy  consistent 
with  capacity; 

(5)  Resolve  grievances  and  disputes 
through  appropriate  representation  and 
assistance;  and 

(b)  Work  to  secure  the  policy, 
regulatory  and  legislative  changes 


which  are  needed  to  protect  the  rights, 
dignity  and  benefits  of  vulnerable  older 
individuals. 

§  1327.9    Mission  of  the  Area  agency. 

The  mission  of  the  Area  agency  on 
aging  under  this  part  is  to  advocate  for 
and  work  to  establish  a  viable,  effective 
system  within  the  planning  and  service 
area  to  assist  vuhierable  older 
individuals  living  in  both  home  and 
long-term  care  facility  settings  to  secure 
and  exercise  their  human  and  civil 
rights,  protect  their  dignity,  claim  the 
benefits  to  which  they  are  entitled  and 
ensure  the  fulfillment  of  their  contracts 
and  covenants  for  care. 

Subpart  B— General  Title  VII 
Requirements 

§  1327.1 1    Title  VII  State  Elder  Rights  Plan 
Requirement 

By  March  31.  1995  the  State  agency 
on  aging  shall  provide,  as  an  addendum 
to  its  ciurent  State  plan,  an  Elder  Rights 
plan.  The  Elder  Rights  plan  shall  be 
included  in  all  future  State  plans  and 
shall  describe  the  manner  in  which  the 
State  will  develop  a  comprehensive 
Elder  Rights  system  to  carry  out  Title 
VII,  in  accordance  with  the  assurances 
in  Section  705(a)(1)  through  (7)  of  the 
Act. 

(aj  The  description  shall  include: 

(1)  A  conceptual  framework,  which 
includes  goals  and  priorities,  for  how 
the  State  agency,  without  abrogating  the 
specific  mission  and  statutory  and 
regulatory  requirements  for  each  Title 
VII  program,  will  develop  a  coordinated, 
comprehensive  system  described  in 

§  1327.1(c)  which  is  designed  to  fulfill 
the  elder  rights  mission  of  the  State 
agency,  as  described  in  §  1327.7; 

(2)  Tbe  process  through  which  the 
State,  in  consultation  with  the  parties 
specified  in  §  1327.13.  identified  and 
prioritized  statewide  elder  rights 
activities,  including  the  process  by 
which  all  interested  parties  were 
notified  of  public  hearings  held  in 
accordance  with  Section  705(a)(2)  of  the 
Act  and  the  conduct  and  results  of  such 
hearings;  as  required  under  Title  II  of 
the  Americans  with  Disabilities  Act.  all 
hearings  shall  be  accessible  to  the 
disabled: 

(3)  A  description  of  the  roles, 
processes  and  activities  for  elder  abuse, 
neglect  and  exploitation  prevention 
activities  specified  in  Subpart  D  of  this 
part.  §1327.31; 

(4)  A  brief  description  of  the  activities 
carried  out  for  the  other  programs  under 
Title  VII; 

(5)  Outcomes  expected  during  the 
period  covered  by  the  plan;  and 

(6)  Methods  by  whicn  the  State  will 
periodically  assess  the  status  of  elder 


rights  in  the  State,  in  comphance  with 
Section  731(b)(8)  of  the  Act. 

(b)  The  Elder  Rights  Plan  shall  also 
contain  assurances  and  documentation 
showing  that  Title  VII  funding  has  not 
been  used  to  supplant  funds  from  other 
sources,  as  required  in  Section  705(a)(4) 
of  the  Act. 

§1327.13    Consultation. 

The  State  agency  on  aging  shall 
develop  policies  governing  all  aspects  of 
programs  operated  under  this  part, 
whether  operated  directly  by  the  State 
agency  or  under  contract.  These  policies 
shall  be  developed  in  consultation  with 
the  State  Ombudsman,  State  Legal 
Assistance  Developer  and  other  State 
level  agencies  or  staff  with  major 
responsibilities  for  programs  related  to 
Elder  Rights,  including  State  adult 
protective  services  staff;  area  agencies 
on  aging  and  local  agencies  or  staff  with 
major  responsibilities  for  programs 
related  to  Elder  Rights;  older  people; 
organizations  which  advocate  on  behalf 
of  vulnerable  older  persons;  and  service 
providers,  including  long-term  care 
providers. 

§1327.15    Funding  requirements. 

(a)  Requirements  of  State  agencies.  (1) 
The  period  of  availability  of  funding  for 
obligation  is  covered  by  45  CFR  part  92. 

(2)  Use  of  Title  HI  funds  for 
Ombudsman  Program.  Title  III  funds 
utilized  by  States  under  Section 
304(d)(1)(B)  must  be  used  to  support 
activities  of  the  Long-Term  Care 
Ombudsman  Program,  as  defined  in 
Section  712  of  the  Act,  at  either  the 
State  level  or  at  the  local  level.  These 
funds  are  not  subject  to  the  intrastate 
funding  formula. 

(3)  Maintenance  of  FY  1991 
ombudsman  program  funding  level.  In 
carrj'ing  out  the  Ombudsman  Program 
under  Titles  III  and  VII,  States  must,  at 
a  minimum,  expend  not  less  than  the 
total  amount  expended  by  the  State 
agency  on  aging  from  all  sources  in 
fiscal  year  1991,  with  the  exception  of 
funds  received  in  a  State's  allotment  of 
the  budget  line  item  for  abuse 
prevention  (under  the  old  Title  III.  Part 
G  of  the  Older  Americans  Act,  as 
amended  November  27,  1987)  in  the  FY 
1991  Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriation  Act 
which  the  State  elected  to  expend  on 
ombudsman  activities  in  FY  1991.  In 
addition,  States  should  expend  on  their 
Ombudsman  Program  the  full  amount  of 
the  increase  in  funding  between  what 
they  received  and  expended  on 
ombudsman  activities  from  the  State's 
allotment  of  the  budget  line  item  for 
ombudsman  services  in  the  FY  1991 


Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriation  Act  and 
their  Title  VH  ombudsman  allotment  for 
a  current  fiscal  year.  This  funding 
received  under  Titles  III  and  VII  must  be 
used  solely  for  ombudsman  services  to 
rosidents  of  long-term  care  facilities,  as 
defined  in  Sections  102  (19)  and  (34)  of 
the  Act  and  §  1327.3  and  pursuant  to 
Sections  307(a){12)  and  712  of  the  Act. 
and  may  not  be  used  for  any  other 
purpose. 

(4)  Use  of  Title  VII  ombudsman  and 
alxtse  prevention  allotments,  (i)  States 
may  use  any  portion  of  their  Title  \1I 
abuse  prevention  allotment  to  fund 
specific,  identifiable  activities 
conducted  by  any  public  or  private  non- 
profit program  or  agencj-,  including 
adult  protective  services  and 
ombudsman  programs,  which  directly 
correspond  to  the  abuse  prevention 
activities  outlined  in  Section  721(b)  of 
the  Act 

(ii)  States  may  not  provide  any  of 
their  Title  VII  abuse  prevention 
allotment  to  adult  protective  services 
agencies  to  conduct  activities  or  provide 
services  not  authorized  in  Section 
72Ub). 

(iii)  Use  of  Title  VH  funding  for 
involuntary  services  to,  or  coerced 
participation  in.  Title  VU-funded 
programs  by  alleged  victims,  abusers  or 
their  households,  is  strictly  prohibited. 

(iv)  Use  of  any  of  the  Title  VII 
ombudsman  allotment  to  fund  activities 
which  are  not  authorized  under  Section 
712  of  the  Act  and  conducted  by  the 
Long  Term  Care  Ombudsman  Program 
or  a  grantee  or  contractor  of  the 
Ombtidsman  Program  is  prohibited. 
This  includes,  but  is  not  limited  to, 
ombudsman  services  in  settings  other 
than  long  term  care  facilities,  as  defined 
in  Section  102(19)  and  (34)  of  the  Act 
and  §  1327.3,  and  activities  under  Title 
VII,  Chapters  3,  4  and  5  conducted  by 
individuals  or  agencies  other  than  the 
Ombudsman  or  Ombudsman  Program, 
or  the  Ombudsman's  grantee  nr 
contractor. 

(5)  Use  of  Title  V77,  Chapter  5  funding 
(Outreach,  Counseling  and  Assistance 
Program).  States  may  use  funding  under 
Chapter  5  to  conduct  any  of  the 
activities  outlined  under  Section  741(c) 
of  the  Act.  If  a  State  determines  that  any 
area  agency  on  aging  is  eligible  to 
receive  funding  to  conduct  activities 
under  Chapter  5.  the  State  is  required  by 
Section  705(a)(7)  to  apply  the  eligibility 
and  priority  crittma  set  forth  in  the 
statute. 

(6)  Non-applicability  of  Title  III 
funding  provisions,  (i)  Effective  October 
1. 1994.  States  may  not  include  any 
Title  VII  funds  in  their  calculation  of 


Federal  funds  available  for  State  plan 
administration.  Title  Vn  funds  may  be 
used  to  support  any  activity  directly 
related  to  implementing  the  chapter  for 
which  the>'  are  appropriated. 

(ii)  Title  VII  funds  allotted  to  the 
States  may  not  be  included  in  the  base 
amount  used  to  calculate  the  ten  percent 
limitation  on  the  use  of  funds  for  area 
plan  administration  under  the 
provisions  of  Section  304(d)(l)(,\)  of  the 
Act. 

(b)  Requirements  of  area  agencies.  (1) 
Area  agencies  may  use  funds  allocated 
under  Section  304(d)(1)(D)  to  support 
ombudsman  program  and  other  elder 
rights  activities. 

(2)  Area  agencies  must  expend  on 
local  or  regional  ombudsman  program 
activities  for  residents  of  long  term  care 
facilities,  as  defined  in  Sections  102(19) 
and  (34)  and  712  of  the  Act  and 
§  1327.3.  not  less  than  the  total  amount 
of  Title  in  funds  received  under  Section 
304(d)(l)(DJ  of  the  Act  and  expended  by 
the  area  agency  in  carrying  out  the 
Ombudsman  Program  under  Title  HI  in 
FY  1991. 

Subpart  C— Long-Term  Care 
Onibudsman  Program 

§1327.21    EstabNshmenL 

(a)  Ombudsman  access  to  decision- 
making officials.  The  State  must  ensure 
that  the  State  Ombudsman  has  direct 
access  to  the  directors  of  State 
governmental  entities  with 
responsibilities  which  impact  on 
residents  of  long-term  care  facilities. 

(b)  Local  Ombudsman  entities  and 
ombudsman  representatives.  The  State 
agency  shall  establish  criteria  and  a 
process  for  participation  in  the 
statewide  Ombudsman  Program  by  local 
ombudsman  entities  and  ombudsman 
representatives.  The  criteria  must: 

(1)  Stipulate  that  the  State 
Ombudsman  has  the  authority  to 
designate  local  ombudsman  entities  and 
ombudsman  representatives  and  to 
revoke  designation,  if  necessar>'; 

(2)  Ensure  that  local  entities 
designated  to  participate  in  the 
Ombudsman  Program  have  experience 
in  advocating  for  the  individual  and 
collective  rights  of  vulnerable  people 
end  are  not  primarily  6er\'ice  providers; 

(3)  Establish  a  procedure  for  hiring, 
supervising,  training,  evaluating  and,  if 
necessary,  dismissing  ombudsman 
representatives  and  for  evaluating  the 
performance  of  the  local  ombudsman 
entity: 

(4)  Ensure  that  local  ombudsman 
entities  and  ombudsman  representatives 
have  no  conflict  of  interest,  as  described 
in  §  1327.25: 


(5)  Provide  for  an  appeal  procedure 
for  local  ombudsman  entities  or 
representatives  whose  designation  is 
revoked  by  the  State  Ombudsman  in 
order  to  ensure  that  ombudsman  enti'aes 
or  designated  representatives  which 
faithfully  and  effectively  carry  out  the 
duties  outlined  in  Section  712(a)l5)(B) 
of  the  Act  are  retained  as  part  of  the 
statewide  Ombudsman  Program,  except 
when  good  cause  is  shown  warranting 
their  removal. 

(c)  Representation  of  residents 
interests.  Representatives  specificallv 
designated  by  the  Ombudsman  for  such 
purpose  shall  have  the  right  and 
authority  to  advocate  on  behalf  of 
residents  in  transfer,  discharge  and 
other  administrative  hearings  by  serving 
as  witnesses  and  presenting  information 
and  testimony. 

(d)  Additional  Ombudsman  dutitj^.  In 
addition  to  the  ombudsman  functions 
specified  in  Section  712(a)(3)  (.'•l-H)  of 
the  Act,  the  Assistant  Secretary  on 
Aging  determines  it  appropriate  that  the 
Ombudsman  and  ombudsman 
representatives  work  to  ensure  that 
board  and  care  and  similar  aduh  care 
facilities  throughout  the  State  are 
licensed,  as  appropriate  and  in 
accordance  with  State  and  Federal  laws 
and  regulations,  and  that  licensing 
standards  are  enforced. 

§  1 327.22    Procedures  for  access. 

The  State  agency  shall  ensure  through 
administrative  policy,  regulation  or 
securing  the  enactment  of  State 
legislation,  if  necessarj-,  that  the 
Ombudsman  and  all  desipnated 
ombudsman  representatives  have  the 
right  and  an  established  process  for 
access  to: 

(a)  Facilities  covered  by  the  statewide 
Ombudsman  Program; 

(b)  Residents,  including  residents 
with  legal  representatives  or  guardians: 

(c)  Residents  records,  in  dueling 
residents  with  legal  repres^tntatives  or 
guardians,  with  strict  adherence  to  the 
consent  procedures  outlined  n  Section 
712tb)(l)ofthe  Act; 

(d)  Long-term  care  facilities'  records, 
pohdes  and  dvKiuments  to  w^hich  the 
residents  or  tlie  general  public  have 
access; 

(e)  Copies  of  all  licensing  and 
certification  records  maintained  by  the 
State  with  respect  to  long-term  care 
facilities;  and 

(f)  Death  certificates  and  related 
records,  when  these  are  required  in  the 
investigation  of  complaints. 

§1327.24    Disclosure/confidentiality. 

(a)  !n  monitoring  the  Ombudsman 
Program,  access  to  files,  minus  the 
identity  of  any  complainant  or  resident 
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of  a  long-term  care  facility,  shall  be 
available  only  to  the  director  or  one 
senior  manager  of  the  organization  in 
which  the  Ombudsman  Program  is 
administratively  located.  The  individual 
who  performs  this  monitoring  function 
must  have  no  conflict  of  interest,  as 
defined  in  section  712(f)  of  the  Act  and 
§  1327.25.  In  the  conduct  of  the 
monitoring  of  the  Ombudsman  Program, 
the  confidentiality  of  complainants  and 
residents  of  a  long-term  care  facility 
shall  be  protected,  in  accordance  with 
Section  712(d)  of  the  Act.  This  rule 
applies  to  ombudsman  files  at  the  State 
and  local  levels. 

(b)  The  confidentiality  provisions  in 
Section  705(a)(6)(C)  of  the  Act  pertain  to 
information  provided  to  the  agencies 
and  programs  specified  in  this  section, 
including  the  Chnbudsman  Program. 
This  provision  does  not  require  the 
Omifudsman  Program  to  abridge  the 
confidentiality  requirements  specified 
in  Section  712(d)  of  the  Act.  Neither  a 
State  or  Area  agency  nor  any  other  State 
agency  may  require  a  representative  of 
the  State  Long-Term  Care  Ombudsman 
Program  to  disclose  the  identity  of  a 
complainant  or  resident  except  under 
conditions  outlined  in  Section  712(d). 

§1327.25    Conflict  of  interest. 

(a)  Designation  of  the  Ombudsman 
and  ombudsman  entities  and 
representatives.  As  stated  in  Section 
712(f)(1)  of  the  Act,  any  individual,  or 
member  of  the  immediate  family  of  an 
individual  involved  in  the  designation, 
by  appointment  or  otherwise,  of  the 
Ombudsman  or  ombudsman  entities  or 
representatives  (and  who 
correspondingly  has  the  authority  to 
remove  the  Ombudsman  and 
ombudsman  representatives  from 
office),  must  be  free  of  any  conflict  of 
interest.  It  would  be  a  conflict  of  interest 
for  an  official  or  employee  of  any  agency 
at  either  the  State  or  local  level, 
including  State  and  area  agencies  on 
aging,  which  directly  administers  the 
licensing  and  certification  of  long-term 
care  facilities,  owns  or  operates  such 
facilities,  or  provides  long-term  care 
services  to  designate  or  remove  from 
office  the  Ombudsman  or  ombudsman 
representatives. 

(b)  Oversight  of  Ombudsman  contract. 
Where  the  State  or  area  agency  on  aging 
contracts  with  another  agency  to  operate 
the  Ombudsman  Program,  the  State  or 
area  agency  staff  person  or  persons  who 
oversee  the  contract  must  not  be 
involved  in  Ucensing,  certifying  or 
administering  long-term  care  facilities 
or  services. 

(c)  Prohibitions  on  ombudsman 
assignments.  (1)  The  State  Ombudsman 
and  ombudsman  representatives  may 


not  work  for  or  otherwise  represent 
adult  protective  services  programs  or 
program  units  which  develop  and  carry 
out  care  plans  for;  provide  involuntary 
services  to;  are  authorized  to  take 
temporary  custody  of;  or  serve  as 
guardians,  conservators  or  legal 
representatives  for  any  clients. 

(2)  The  State  Ombudsman  and 
ombudsman  representatives  may  not 
serve  as  a  resident's  agent,  medical 
decision-maker  or  surrogate;  the  sole 
witness  for  Do  Not  Resuscitate  (DNR) 
orders  or  other  medical  directives;  or  as 
a  member  of  a  facility's  ethics 
committee  which  makes  medical 
decisions  for  residents  without  the 
capacity  to  evidence  their  preference, 
although  ombudsmen  may  serve  on 
such  committees  in  an  advisory 
capacity. 

§  1327.26    Legal  counsel. 

(a)  The  State  agency  shall  develop  and 
implement  written  policies  and 
procedures  which  stipulate  how  the 
State  will  fulfill  its  obligation  to: 

(1)  Provide  adequate  legal  counsel  to 
the  Ombudsman  and  ombudsman 
representatives  to  assist  them  in 
protecting  the  health,  safety,  welfare, 
and  rights  of  residents  and  in  the 
performance  of  their  official  duties;  and 

(2)  Provide  legal  representation  to  any 
representative  of  the  Office  against 
whom  suit  or  other  legal  action  is 
brought  or  threatened  to  be  brought  in 
connection  with  the  performance  of  the 
official  duties  of  the  Ombudsman  or 
such  representative. 

(b)  The  policies  and  procedures 
required  in  paragraph  (a)  of  this  section 
shall  be  disseminated  to  all 
representatives  of  the  Office  and 
regularly  included  in  training  provided 
to  ombudsman  representatives. 

§1327.27    Administration. 

(a)  The  Ombudsman  and  ombudsman 
representatives  may  serve  disabled 
individuals  under  the  age  of  60  who  are 
living  in  long-term  care  facilities,  if  such 
service  does  not  weaken  or  decrease 
service  to  older  individuals  covered 
under  the  Act. 

(b)  Coordination  with  State  Adult 
Protective  Services  programs  and 
Protection  and  Advocacy  programs.  The 
State  Ombudsman  shall  establish 
written  agreements  with  the  State  Adult 
Protective  Ser\'ices  Program  and  the 
State  Protection  and  Advocacy  Program 
for  individuals  with  developmental 
disabilities  and  mental  illnesses.  The 
agreements  shall  stipulate: 

(1)  How  the  staff  and  financial 
resources  of  the  various  programs  shall 
be  utilized  to  meet  needs  of  the 


vulnerable  adults  which  the  programs 
are  responsible  to  serve; 

(2)  Tne  policies  and  procedures 
which  the  statewide  Ombudsman 
Program  and  the  other  programs  will 
follow  regarding  referral  of  requests  for 
assistance  and  investigation  of 
complaints  involving: 

(i)  Residents  of  long-term  care 
facilities  who  have  been  or  may  have 
been  abused  or  exploited;  and 

(ii)  Developmentally  disabled  and/or 
mentally  ill  individuals  living  in  long- 
term  care  facilities  or  in  need  of  long- 
term  care  services; 

(3)  A  protocol  for  reporting 
complaints  involving  alleged  abuse  and 
exploitation  which  ensures  prompt 
response  to  those  in  need  while 
protecting  confidentiality,  in  accordance 
with  statutory  and  regulatory 
requirements. 

(c)  Coordination  with  State  Licensing 
and  Certification  Agencies.  The  State 
Ombudsman  shall  establish  written 
agreements  with  the  State  agencies 
responsible  for  licensing  and/or 
certifying  for  participation  in  Titles 
XVIII  and  XIX  of  the  Social  Security  Act 
long  term  care  facilities  covered  by  the 
statewide  Ombudsman  Program.  The 
agreements  shall  include,  but  not  be 
limited  to,  procediu-es  for  complaint 
investigation,  verification  and 
resolution  by  both  agencies;  transmittal 
of  information  about  facilities; 
ombudsman  participation  in  facility 
surveys  and  shared  training  of  staff. 

§1327.28    Liability. 

The  State  agency  must  ensure  that  no 
representative  of  the  Office  will  be 
liable  under  State  law  for  the  good  faith 
performance  of  official  duties  and  shall 
indemnify  and  hold  harmless  any 
Ombudsman  or  ombudsman 
representative  against  whom  suit  or 
other  legal  action  is  brought  or 
threatened  to  be  brought  in  connection 
with  the  performance  of  the  official 
duties  of  the  Ombudsman  or  such 
representative.  In  no  case  may  the  State 
agency  on  aging  require  any  substate 
agency  or  organization  to  fulfill  this 
State  agency  responsibility. 

§1327.29    Noninterference. 

(a)  General  principles  governing 
noninterference.  In  the  conduct  of  all 
aspects  of  the  statewide  Long  Term  Care 
Ombudsman  Program,  the  integrity  of 
the  work  of  the  Ombudsman  and 
ombudsman  representatives  must  be 
maintained;  and  there  must  be  no 
inappropriate  or  improper  influence 
from  any  individual  or  entity,  regardless 
of  the  source,  which  will  in  any  way 
compromise,  decrease  or  negatively 
impact  on: 


(1)  The  objectivity  of  the  investigation 
or  outcome  of  complaints; 

(2)  The  Ombudsman's  primary  role  as 
advocate  for  the  rights  and  interests  of 
the  resident; 

(3)  The  Ombudsman's  work  to  resolve 
issues  related  to  the  rights,  quality  of 
care  and  quality  of  fife  of  the  residents 
of  long-term  care  facilities;  or 

(4)  The  Ombudsman's  statutory 
responsibility  to  provide  such 
information  as  the  Office  of  the 
Ombudsman  determines  to  be  necessary 
to  public  and  private  agencies, 
legislators  and  other  persons  regarding 
the  problems  and  concerns  of  residents 
and  reconunendations  related  to 
residents'  problems  and  concerns. 

(b)  Any  interference  with  the  work  of 
tlxe  Ombudsman,  as  outlined  in 
paragraph  (a)  of  this  section,  by  an 
individual  who  is  an  official  or 
employee  of  the  State  agency  on  aging 
or  of  an  organization  or  agency  which 
operates  the  Ombudsman  Program 
under  grant  or  contract  with  the  State 
agency  shall  be  deemed  to  be  a  failure 
to  comply  with  the  State's  duty  under 
Section  705(a)  of  the  Act  to  carry  out  the 
Ombudsman  Program  in  accordance 
with  the  requirements  of  Chapters  1  and 
2  of  the  Act. 


Subpart  D — Programs  for  Prevention 
of  Elder  Abuse,  Neglect,  and 
Exploitation 

§  1 327.31    Elder  Abuse,  Neglect  and 
Exploitation  Prevention  Section  of  Elder 
Rights  Plan. 

In  the  Elder  Rights  plan  required  in 
§  1327.11,  States  shall  describe: 

(a)  The  specific  roles  of  the  various 
agencies  in  the  development  and 
implementation  of  the  abuse,  neglect 
and  exploitation  prevention  part  of  the 
Title  VII  plan; 

(b)  The  process  used  to  determine 
how  the  elder  abuse  prevention  funds 
are  to  be  spent  and  how  this  use 
complements,  strengthens,  or  otherwise 
enhances  the  State's  adult  protective 
services  activities;  and 

(c)  How  activities  conducted  with 
elder  abuse  prevention  funds  will  be 
regularly  monitored  and  evaluated  for 
their  effectiveness  in  preventing, 
reducing  or  remedying  elder  abuse, 
neglect  and  exploitation. 

Subpart  E— State  Eider  Rights  and 
Legal  Assistance  Development 
Program 

§  1327.41    Functions. 

The  State  shall  provide,  either 
directly  or  through  contract,  an 


individual  who  shall  be  known  as  the 
State  Legal  Assistance  Developer  to 
provide  leadership  in  areas  outlined  ia 
Section  731(b)(2)  of  the  Act.  This 
individual  may  not  serve  as  house 
counsel  to  the  State  agency  on  aging  or 
any  other  agency  which  employs  the 
individual. 

Subpart  F— State  Outreach, 
Counseling,  and  Assistance  Program 
for  Insurance  and  Public  Benefits 

§1327.51    Coordination. 

The  State  unit  implementing  outreach 
and  counseling  activities  authorized 
under  Chapter  5,  Section  741  of  the  Act 
shall  coordinate  their  efforts  with  the 
State  unit  which  is  the  recipient  of 
funds  for  health  insurance  information, 
counseling  and  assistance  authorized 
under  Section  4360  of  the  Omnibus 
Reconciliation  Act  of  1990  (42  U.S.C. 
1395e/seq.). 
|FR  Doc.  94-28163  Filed  11-14-94;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  319 
[Docket  94-116-1] 

Importation  of  Fresh  Hass  Avocado 
Fruit  Grown  in  Michoacan,  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking  and  public  meetings. 

SUMMARY:  The  Government  of  Mexico 
requested  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
allow  the  importation  into  certain  areas 
of  the  United  States  of  fresh  Hass 
avocado  &uit  grovim  in  approved 
orchards  in  approved  municipalities  in 
Michoacan,  Mexico.  APHIS  is  currently 
considering  Mexico's  request.  This 
notice  solicits  public  comment  and 
advises  the  publif  that  APHIS  is  hosting 
two  public  meetings  regarding  the 
importation  of  fresh  Hass  avocado  fniit 
grown  in  approved  orchards  in 
approved  municipalities  in  Michoacan, 
Mexico. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  13, 1994.  The  first  hearing 
will  be  held  from  9  a.m.  until  1  p.m.  on 
Monday,  November  28, 1994.  The 
second  hearing  will  be  held  from  9  a.m. 
until  4  p.m.  on  Tuesday,  November  29, 
1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
116-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SVV.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room.  The  public 
meetings  will  be  held  on  Monday, 
November  28, 1994,  at  the  Dade  County 
Extension  Building,  18710  SVV.  288th 
Street,  Homestead,  FL,  and  on  Tuesday, 
November  29, 1994,  at  the  Holiday  Inn 
on  the  Bay  at  Enibarcadero,  room  Pacific 
D,  1355  North  Harbor  Drive.  San  Diego, 
CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Victor  Harabin,  Head,  Permit  Unit, 
Port  Operations,  Plant  Protection  and 


Quarantine,  APHIS,  USDA.  room  631, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782;  (301)  436-8645. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  319.56  through 
319.56-8  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  injurious  insects 
that  are  new  to  or  not  widely  distributed 
within  and  throughout  the  United 
States.  These  regulations  include 
provisions  which  allow  the  importation 
into  the  United  States  of  fruits  and 
vegetables  from  countries  that  are  not 
free  of  plant  pests  under  conditions 
designed  to  prevent  the  introduction  of 
plant  pests  into  the  United  States. 
APHIS  developed  these  regulations 
based  upon  scientific  risk  assessments 
and  extensive  public  participation. 

Prior  to  July  1993,  tne  regulations 
prohibited  the  importation  into  the 
United  States  of  Hass  avocados  from 
Mexico  because  of  the  existence  of 
various  fruit  flies  and  seed  weevils  in 
Mexico  which  can  infest  avocados. 
APHIS  conducted  a  plant  pest  risk 
assessment  which  resulted  in  a 
proposed  rule  published  in  the  Federal 
Register  on  October  19, 1992,  to  allow 
the  importation  of  Hass  avocados  from 
Michoacan,  Mexico,  into  the  State  of 
Alaska  under  prescribed  conditions  (57 
FR  47573--17576,  Docket  No.  92-111-1). 
After  careful  consideration  of  all 
comments  received,  APHIS  adopted  a 
final  rule,  published  in  the  Federal 
Register  on  July  27, 1993,  allowing  the 
importation  of  Hass  avocados  only  into 
the  State  of  Alaska  (58  FR  40033-40037. 
Docket  No.  92-111-3).  The  rule  also 
requires  the  Mexican  plant  protection 
agency  and  Mexican  avocado  growers  to 
undertake  various  pest  risk  mitigation 
measures,  including  pest  surveys  and 
pest  risk-reducing  cultural  practices, 
packing  house  procedures,  and 
pre,scribed  inspection  and  shipping 
procedures  (7  CFR  319.56-2bb). 

On  July  5. 1994,  the  Government  of 
Mexico  requested  that  APHIS  amend  its 
regulations  to  allow  the  importation  of 
fresh  Hass  avocado  fruit  grown  in 
approved  orchards  in  approved 
municipalities  in  Michoacan,  Mexico, 
into  19  additional  States.'  The  Mexican 
request  is  available  by  calling  or  writing 
Mr.  Victor  Harabin,  Head,  Pennit  Unit, 
Port  Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA.  room  631, 
Federal  Building,  6505  Belcrest  Road, 


'  The  19  Slates  identified  in  Mexico's  request  art 
Connecticut.  Delaware.  Illinois.  Indiana,  Kentucky. 
Maine.  Maryland,  Ma.isachuselts.  Michigan.  New 
Hampshire,  New  jersey.  New  York,  Ohio, 
Pennsylvania.  Rhode  Island.  Vormont.  Virginia. 
West  Virginia,  and  Wisconsin. 


Hyattsville,  MD  20782;  (301)  436-8645. 
In  addition,  copies  of  the  Mexican 
request  will  be  available  at  the  public 
meetings. 

This  advance  notice  of  proposed 
rulemaking  solicits  public  comment  on 
the  Mexican  request  through  December 
13, 1994.  To  ensure  that  any  proposed 
rule  will  contain  ail  the  safeguards, 
mitigating  factors,  and  other 
requirements  necessary  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States,  APHIS  is  also  .seeking 
comment  on  the  need  for  such  measures 
as  pest  surveys,  pest  risk-reducing 
cultural  practices,  seasonal  shipment 
limitations  based  on  climatological  and 
biological  data,  packinghouse 
procedures,  and  prescribed  inspection 
and  .shipping  procedures.  Also,  to  be 
certain  that  APHIS  receives  and 
considers  all  relevant  scientific, 
technical,  and  operational  data 
associated  with  the  request  from  the 
Government  of  Mexico,  APHIS  is 
hosting  two  public  meetings. 

After  analyzing  all  comments  received 
either  in  writing  or  at  the  public 
meetings,  APHIS  will  decide  whether  to 
publish  a  proposed  rule  in  the  Federal 
Register  regarding  the  importation  of 
fresh  Hass  avocado  frjit  grown  in 
approved  orchards  in  approved 
municipalities  in  Michoacan,  Mexico, 
into  additional  States  in  the  United 
States.  Any  proposed  rule  resulting  from 
this  process  will  be  based  upon  a 
careful,  scientific  plant  pest  risk 
assessment  and  will  take  into 
consideration  all  written  and  oral 
comments  received  in  response  to  this 
advance  notice.  If  a  proposed  rule  is 
published,  APHIS  will  accept  written 
comments  for  at  least  60  days  and 
would  host  two  additional  public 
meetings.  This  comment  period  may  be 
extended  if  necessary,  or  reopened  to 
receive  further  information  concerning 
points  raised  during  the  comment 
period. 

After  full  analysis  and  review  of  all 
comments  received  in  response  to  a 
proposed  rule,  a  final  rule  may  be 
published  in  the  Federal  Register  which 
would  allow  the  importation  of  fresh 
Hass  avoc:ado  fruit  grov*m  in  approved 
orchards  in  approved  municipalities  in 
Michoacan,  Mexico,  into  certain  areas  of 
tlie  United  States,  subject  to  conditions 
specified  in  the  rule.  These  conditions 
would  contain  all  of  the  safeguards, 
mitigating  factors,  and  other 
requirements  APHIS  believes  necessary 
to  prevent  the  introduction  of  plant 
pests  into  the  United  States.  Conditions 
for  importation  and  the  areas  to  which 
fresh  Hass  avocados  from  Mexico  could 
be  shipped  could  differ  from  those 
proposed.  Shipments  of  fresh  Hass 
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avocado  fruit  grown  in  Michoacan. 
Mexico,  could  not  begin  until  a  final 
rule  IS  published  in  the  Federal  Register 
and  all  prescribed  conditions  are  met. 

Although  a  time  for  the  completion  of 
a  rulemaking  proceeding  cannot  be 
predicted  with  certainty,  APHIS 
anticipates  that,  no  earlier  than  45  days 
after  the  close  of  the  comment  periodfor 
this  advance  notice,  it  would  determine 
whether  a  proposed  rule  should  be 
published  in  the  Federal  Register 
APHIS  would  then  provide  a  comment 
period  of  at  least  60  davs  for  the 
proposed  rule.  To  some  extent,  the  time 
necessar\  for  the  review  and  analysis  of 
the  comments  and  the  preparation  and 
publication  of  a  final  rule  will  depend 
on  the  number  and  nature  of  comments 
received.  APHIS  estimates,  however 
that  publication  of  a  final  rule  could 
occur  no  earlier  than  90  days  after  the 
close  of  the  comment  period  for  the 
proposed  rule. 
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In  connection  with  this  notice,  and  to 
provide  interested  persons  a  full 
opportunity  to  present  their  views 
regarding  this  notice.  APHIS  will  host 
two  public  meetings.  The  first  meeting 
will  be  held  on  Monday,  November  28 
1994  at  the  Dade  County  Extension 
Buildmg,  18710  SW.  288th  Street 
Homestead.  FL.  The  second  meeting 
will  be  held  on  Tuesday,  November  29 
1994.  at  the  Holiday  Inn  on  the  Bay  at 
bmbarcadero,  room  Pacific  D,  1355 
North  Harbor  Drive,  San  Diego  CA 

A  representative  of  APHIS  will 
preside  at  the  public  meetings.  To  the 
extent  possible,  the  presiding  officer 
and  other  representatives  of  APHIS  will 
respond  to  questions  regarding  the 
Government  of  Mexico's  request  and  the 
rulemaking  process  to  be  followed  bv 
APHIS.  ^ 

Any  interested  person  may  appear 
and  be  heard  in  person,  by  attomev.  or 
by  other  representative.  VVritten     " 
statements  may  be  submitted  and  will 


be  made  part  of  the  meeting  record 
Persons  who  wish  to  speak  at  the  public 
meetings  will  be  asked  to  sign  in  with 
their  name  and  organization. 

The  meeting  in  Homestead.  FL  will 
begin  at  9  a.m.  and  is  scheduled  to  end 
at  1  p.m.  local  time.  The  public  meetine 
m  San  Diego.  CA.  will  begin  at  9  a.m 
and  IS  .scheduled  to  end  at  4  p.m.  loi:al 
time.  However,  the  meetings  may  be 
terminated  at  any  time  if  all  persons 
desiring  to  speak  have  been  heard.  If  the 
number  of  speakers  at  the  meetings 
warrants  it,  the  presiding  officer  may 
limit  the  time  for  each  presentation  so 
that  everyone  wishing  to  speak  has  the 
opportunity. 

Dfjne  in  Washington.  DC.  this  lOlh  day  .j( 

Loiuiie  J.  King. 

Acting  Administrator.  Animal  and  Plant 

HtHjIth  Inspection  Senicf. 

IFR  D,k;.  94-28353  Pile.l  11-14-94,  «:45ai..J 
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Executive  Order  12936 

AMENDMENTS  TO  THE  MANUAL  FOR  COURTS -MARTIAL 
UNITED  STATES,  1984 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  states  of  America, 
including  chapter  47  of  title  10,  United  States  Code  (Unifom, 
Code  of  Military  Justice,  10  -U.S.C.  801-946).  in  order  to 
prescribe  amendments  to  the  Manual  for  Courts-Martial, 
United  States,  1984,  prescribed  by  Executive  Order  No.  12473,  as 
amended  by  Executive  Order  No.  12464,  Executive  Order  No.  12550, 
Executive  Order  No.  12586,  Executive  Order  No.  12708,  Executive 
Order  No.  12767,  and  Executive  Order  No.  12888,  it  is  hereby 
ordered  as  follows: 

ggctioq  1.   Part  II  of  the  Manual  for  Courts-Martial 
United  States,  1984,  is  amended  as  follows:       "^rtial. 


a. 


R.C.M.  405(g)(1)(B)  is  amended  to  read  as  follows: 


section  V,  evidence,  "iSilufSfSffuments^^rpS^s^cal  evi^^^^e' 
reilvai?  to^th  '^^  control  of  the  Government'^aXd  wS  ch  if  '^*' 
relevant  to  the  investigation  and  not  cumulative  shall  h,. 
produced  If  reasonably  available.   Such  eviSencI' incfJdes 
evidence  requested  by  the  accused,  if  the  reouest  i^^  ^?^^w   « 
soon  as  practicable  after  receipt'of  a  rlqueS^by  the  a^J^d 

or%06   rhf '°"  ""^^^^  ""^y  "^   protected  under  Sil"^  R  EvJd  lo5 
or  506,  the  investigating  officer  shall  notify  the  person  who  i^ 
authorized  to  issue  a  protective  order  under  subslct!or?gM6) 
of  this  rule,  and  the  convening  authority,  if  different 

fh^  H?f^'^""°"^^^y  ^^^il^^l*  if  its  slgniflcanirS^tweiqhs 
the  difficulty,  expense,  delay,  and  effect  on  military    ^ 
operations  of  obtaining  the  evidence.".       ■"nicary 

b.   R.C.M.  405(g)  is  amended  by  inserting  the  followina  new 
subparagraph  (6)  at  the  end  thereof:         toiiowing  new 

■«  "'^'   Protective  order  for  rel^agp  Af   nrivilpa^vi 

dllt\ntT\^^''    P^^^r^o  referral,  the  GoCernment  agrees  t2 
ff^^  !  1°  ""^f   accused  information  to  which  the  protections 
afforded  by  Mil.  R.  Evid.  505  or  Mil.  R.  Evid.  506^y  appl? 
lationH?':^  authority,  or  other  person  designated^y  re^^ 
lations  of  the  Secretary  of  the  service  concerned,  may  enfer 
an  appropriate  protective  order,  in  writing,  to  guard  against 
ter^r:!!?''"""^^  °i   information  disclosed  to  the  a?cused^  Thf 
^hl  ^   1  "^  ^""'r  protective  order  may  include  prohibiting 
the  disclosure  of  the  information  except  as  authorized  bv  the 
authority  issuing  the  protective  order"  as  well  as  those  ter^.s 

Een:^50?,^^5^\.?ou|rt5,^?^'^^'^^'^'  ^^-"-^  ^^'  -  «^"  ^ 

c.   R.C.M.  905(f)  is  amended  to  read  as  follows: 

^^  ►   ^"^^^,    Recon3id*^rat;j.pT   On  request  of  any  oartv  or  g  a 

?e?ord'cf  frTa?''^^  ^"^^  "^y-  P'^^"'  ^°   authentSation  of  the 
to  a  findi^^J'  ^f<^°"«t<ier  any  ruling,  other  than  one  arrounting 
to  a  finding  of  not  guilty,  made  by  the  military  judge.- 


59076 


Federal  Register  /  Vol.  59.  No.  219  /  Tuesday.  November  15.  1994  /  Presidential  Documents^ 


d   R.C.M.  917 (f>  is  amended  to  read  as  follows: 

..(f)   Kffect  of  ruling.   A  ruling  granting  a  notion 
for  a  finding  of  not  guilty  is  final  when  announced  and  may  not 
K  reconsidered.   Such  a  ruling  is  a  finding  of  not  guilty  of 
the  affected  specification,  or  affected  portion  thereof,  and, 
whL  appropriate,  of  the  corresponding  charge.  A  ruling  denying 
a  mSttoS  ?or  a  finding  of  not  guilty  may  be  reconsidered  at  any 
time  prior  to  authentication  of  the  record  of  trial.  . 

e   R.C.M.  1001(b)(5)  is  amended  to  read  as  follows: 

.'  ( 5 )   Evidence  of  rehabilitative  potential . 
Rehabilitative  potential  refers  to  the  accused's  potential  to 
be  restored,  through  vocational,  correctional,  or  therapeutic 
training  or  other  corrective  measures  to  a  useful  and 
constructive  place  in  society. 

(A)  In  general.   The  trial  counsel  may 
present,  by  testimony  or  oral  deposition  in  accordance  with 

R  C  M  702(g) (1),  evidence  in  the  form  of  opinions  concerning 
the "accused's  previous  performance  as  a  servicemember  and 
potential  for  rehabilitation. 

(B)  Foundation  for  opinion.   The  witness 
or  deponent  providing  opinion  evidence  regarding  the  accused's 
rehabilitative  potential  must  possess  sufficient  information 
and  knowledge  about  the  accused  to  offer  a  rationally-based 
opinion  that  is  helpful  to  the  sentencing  authority.   Relevant 
information  and  knowledge  include,  but  are  not  limited  to, 
information  and  knowledge  about  the  accused's  character, 
performance  of  duty,  moral  fiber,  determination  to  be  rehabili- 
tated, and  nature  and  severity  of  the  offense  or  offenses. 

(C>   Bases  for  opinion.   An  opinion 
regarding  the  accused's  rehabilitative  potential  must  be  based 
upon  relevant  information  and  knowledge  possessed  by  the  witness 
or  deponent,  and  must  relate  to  the  accused's  personal  circum- 
stances.  The  opinion  of  the  witness  or  deponent  regarding  the 
severity  or  nature  of  the  accused's  offense  or  offenses  may  not 
serve  as  the  principal  basis  for  an  opinion  of  the  accused's 
rehabilitative  potential. 

(D)  Scope  of  opinion.   An  opinion  offered 
under  this  rule  is  limited  to  whether  the  accused  has  rehabili- 
tative potential  and  to  the  magnitude  or  quality  of  any  such 
potential.   A  witness  may  not  offer  an  opinion  regarding  the 
appropriateness  of  a  punitive  discharge  or  whether  the  accused 
should  be  returned  to  the  accused's  unit. 

(E)  Cross-examination.   On 
cross-examination,  inquiry  is  permitted  into  relevant  and 
specific  instances  of  conduct. 

Redirect .   Notwithstanding  any  other 
provis*""  '"  fhia   riilp.  the  scone  of  ooinion  testimony  permitted 


on 


(F)   Redirect .   Notwithstanding  any  other 
-vision  in  this  rule,  the  scope  of  opinion  testimony  permitted 
redirect  may  be  expanded,  depending  upon  the  nature  and  scope 
rhf»  rrofls-examination. "  . 


of  the  cross-examination. 


I. 


.CM.  1003tb>{2>  is  amended  to  read  as  follows: 


"(2)   Forfeiture  of  pay  and  allowances.   Unless 
atotal  forfeiture  is  adjudged,  a  sentence  to  forfeiture  shall 
state  the  exact  amount  in  whole  dollars  to  be  forfeited  each 
month  and  the  number  of  months  the  forfeitures  will  last. 
Allowances  shall  be  subject  to  forfeiture  only  when  the  sentence 
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oy  using  the  basic  pay,  retired  pay,  or  retainer  oav  as 
applicable,  or,  in  the  case  of  reserve  component  personnel 
on  inactive -duty,  compensation  for  periods  of  inactive  Sutv 
training,  authorized  by  the  cumulative  years  of  service  of  the 

5S?;:'pf;  '"?f  JL"«  T''""'"?"'^  ''   adjudged,  any'SII'or  foreign 
duty  pay.   If  the  sentence  also  includes  reduction  in  grade 

b^h^fi^  °\t^   operation  of  law,  the  maximum  fof?ei?u?e  sh;il 
be  based  on  the  grade  to  which  the  accused  is  reduced  - 


g- 


R.C.M.  1004(c)(4)  is  amended  to  read  as  follows: 
"(4)   That  the  offend  \ 


way  or  under  circumstaSjes'thaf  theli^ror^ne'or'm^re'^'  " 

enSan  '^':J  '^"  "'"'''"  ""  unlawfully  and  JubsJL^Lur  ""  " 

endangered,  except  that  this  factor  shall  not  apply  to  a 
violation  of  Articles  104.  I06a.  or  120.". 

h.   R.C.M.  1004(c) (7)(B)  is  amended  to  read  as  follows: 

"(B)   The  murder  was  committed-  whil*»  i-ha 

of^nv"^  "'tt   ^"^^^^'^  ^"  '^^^  commission  or  attempted  commission 
of  any  robbery,  rape,  aggravated  arson,  sodomy,  burgla^  kid 
napping,  mutiny,  sedition,  or  piracy  of  an  air^raJt  or^4sse?' 
rL^?o^  the  accused  was  engaged  in^he  commission  o?  at  time  J^d 
commission  of  any  offense  involving  the  wrongful  distribution 
manufacture,  or  introduction  or  polsession,  with  indent  to   ' 
distribute  of  a  controlled  substance,-  or  while  the  accused 
was  engaged  in  flight  or  attempted  flight  afJer  thi  JommisSion 
or  attempted  commission  of  any  such  offense  -       commission 

i.   R.C.M.  1004(c) (7) (I)  is  amended  to  read  as  follows: 

i^^^   ..  -    -1  -  .c,  .    "*^'  "^^^   murder  was  preceded  by  the 
intentional  infliction  of  substantial  physical  harm  or  pro - 

ih2^v?;rf"''^'c"''^'  '"^"'^^^  °^  physical  pain  and  s^feriSg  to 
the  victim.   For  purposes  of  this  section,  "substantial  physical 
harm"  means  fractures  or  dislocated  bones  deep  cuts   toK 

sIrSi  ilATy  ^ri^'°''^  ^^^^^^  ^  ^-"-'  orgaAs^Tother 


The  term  "substantial  physical  harm"  does  not 


mean  minor 
rm 
accorded 


j.   R.C.M.  1102(b)(2)  is  amended  to  read  as  follows: 

^^^    •      o     .".'^'   Article  39(a)  sessions.   An  Article  ■i<i(^\ 
session  under  this  rule  may  be  called  for  the  purpose  of 
inquiring  into.  and.  when  appropriate,  resolviSgaS?  matter 

It^^ti  ^SSTli'^  tiltl-^':^  --'  -"--"-  --X 

k.      R.C.M.  1105(c)(1)  is  amended  to  read  as  follows: 

"'^'  General  and  snpi~iai  rnurts-m^rM'ai  t*;^^- 
ma?terrindLTH"^'  ^o^^t-martial*:  the^c^ui^d  ::;  ^Cbmit  " 
co^y^o?  tSe'%^t\'i^t[c  Ld^^e'Jo"r^';f^?^L^^^^°  tf   1^".? 

or^r^drr^'^"  °J   ^^^  3?a?f'jSdgradi;cat4  or  t^^a^of  ^A.r 
or  an  addendum  to  the  recommendation  containing  new  matter 
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is  served  on  the  accused.   If,  within  the  10-day  period,  the 
accused  shows  that  additional  time  is  required  for  the  accused 
to  submit  such  matters,  the  convening  authority  or  that 
authority's  staff  judge  advocate  may.  for  good  cause,  extend 
the  10-day  period  for  not  more  than  20  additional  days;  however, 
only  the  convening  authority  may  deny  a  request  for  such  an 
extension.". 

1   R.C.M.  1106(f)(7)  is  amended  to  read  as  follows: 

••  ( 7 )   New  matter  in  addendum  to  recommendation . 
The  staff  judge  advocate  or  legal  officer  may  supplement  the 
recommendation  after  the  accused  and  counsel  for  the  accused 
have  been  served  with  the  recommendation  and  given  an  oppor- 
tunity to  coiwnent.   When  new  matter  is  introduced  after  the 
accused  and  counsel  for  the  accused  have  examined  the  recommen- 
dation, however,  the  accused  and  counsel  for  the  accused  must  be 
served  with  the  new  matter  and  given  ten  days  from  service  of 
the  addendum  in  which  to  submit  comments.   Substitute  service  of 
the  accused's  copy  of  the  addendum  upon  counsel  for  the  accused 
is  permitted  in  accordance  with  the  procedures  outlined  in 
subparagraph  (f) (1)  of  this  rule.". 

3ec.  2.   Part  III  of  the  Manual  for  Courts-Martial, 
United  States,  1984,  is  amended  as  follows: 


a. 


Mil.  R.  Evid.  305(d)(1)(B)  is  amended  to  read  as  follows: 


"  (B)  The  interrogation  is  conducted  by  a 
person  subject  to  the  code  acting  in  a  law  enforcement  capacity 
or  the  agent  of  such  a  person,  the  interrogation  is  conducted 
subsequent  to  the  preferral  of  charges,  and  the  interrogation 
concerns  the  offenses  or  matters  that  were  the  subject  of  the 
preferral  of  charges.". 

b.   Mil.  R.  Evid.  305(eJ  is  amended  to  read  as  follows: 
"(e)   Presence  of  counsel . 

(1)  Custodial  interrogation. *  Absent  a 
valid  waiver  of  counsel  under  subdivision  (g) (2) (B) ,  when  an 
accused  or  person  suspected  of  an  offense  is  subjected  to 
custodial  interrogation  under  circumstances  described  under 
sulDdivision  (d)(1)(A)  of  this  rule,  and  the  accused  or  suspect 
requests  counsel,  counsel  must  be  present  before  any  subsequent 
custodial  interrogation  may  proceed.        . 

(2)  Post-preferral  interrogation.   Absent 
a  valid  waiver  of  counsel  under  subdivision  (g)(2)(C),  when 
an  accused  or  person  suspected  of  an  offense  is  subjected  to 
interrogation  under  circumstances  described  in  subdivision 

(d) (1) (B)  of  this  rule,  and  the  accused  or  suspect  either 

requests  counsel  or  has  an  appointed  or  retained  counsel, 

counsel  miist  be  present  before  any  subsequent  interrogation 

:-oncerning  that  offense  may  proceed.". 

c   Mil.  Ps.  Evid.  305(f)  is  amended  to  read  as  follows: 

" ( f »   Exercise  of  rights . 

(1)   The  privilege  against  self-incrimination. 
If  a  person  chooses  to  exercise  the  privilege  against  self- 
incrimination  under  this  rule,  questioning  must  cease 
immediately. 
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d.   mi.  R.  Evid.  305(g)  ,2)  .,  ,„^„a^^   j„  „^j  ,^  fellows, 
"(2)  Counsel 

(d)  is  applicable  and^ih-^LrnLn^?^  ^°   ^°"^"sel  in  subdivision 

affirmatively  the  right  to  counsfltH^^^^^'  ^°^^  "°'  ^^^^^"^ 

?-°-^-te  ^y  a  Pre^onderanc^Sf 'the':v?de°n'L'"tha°t  the"' 
individual  waived  the  right  to  counsel  ^^^ 

under  circumstances  deicriLrirsu?divL\or^dMlf'?Ar"°"^'"' 
counsel,  any  subsequent  waiver  of  the  riah?  rr!  /-I      request;? 

can  demonstrate  byl^^^^^JeraSL^^o?  ^t^^^t^^'^'^ 
the  communication  leading 'ti  Iht   ^aivlrf  or  '''^^"  initiated 

continuously  had  his  or  hirHr^oL!''^''^!'^- °''  ^^^P^^^t  has  not 

or  other  meLs.durLrtSrperS^Lt^een^th^'reLe^^^ 
counsel  and  the  subsequent  waiver.  request  for 

onder  circumstances  deLrJbed"irsubdiv?si;n'?dMl  MB?"°^^'"' 
counsel,  any  subsequent  waiver  of  th^^to^?  .      '  '^^  requests 
during  an  interrogation  concerniL  rL  ^   to  counsel  obtained 
unless  the  prosecution  can  ri^^o^2^  t   u^"^  offenses  is  invalid 
evidence  thft  the  accused  or^,™''^^^  ^^ ^  preponderance  of  the 
leading  to  the  wliver  v      ^"^P^«  initiated  the  communication 

e.   Mil.  R.  Evid.  314(g)  ,3)  is  amended  to  read  as  follows: 
"  '  3 )   Examination  for  nrher  Der.c;nnc  . 

ta)ces  place  at  a  locaJlon^ifSiSrfKff n  "''^"  ^"  apprehension 
sent  who  might  endanger  those  conSu?ting  fh^^"^  -"^ght  be  pre- 
others  in  the  area  of  rho  ^^L^      ^  ^^^   apprehension  and 
may  be  made  of  the  gireral  area  fn^'n"'.^  reasonable  examination 
might  be  located   rrll^nn^h?f    ^hich  such  other  persons 
permitted  if  the  apprehending  off icTa^fn""  ""^^'^  ^""'^   ^"^^  ^  = 
suspicion  based  on'^splcffic  Ind  ar^i^ilabfrf^  reasonable 
to  be  examined  harbors  an  inrtw--^.^=i     ^  ^^""^^   ^""^^   ^^^   area 
the  area  of  the  apprehension   ^^^  ^°^'"^  ^  ^^"^^^  '^°  '^°^^   i" 

officials  may.  incident  trannr^hl  '"'''"''  '^^'-   ^PPrehending 
matter  and  without  oroLh?,.^^^"^^""'  ^^  ^  Precautionary 
in  closets  and  othe^  snar^c  ^^'^^1°^  reasonable  suspicion,  look 
apprehension  frSmwhilh  an  att^^"^'^  adjoining  the  pla<^e  of 

launched.".  attacJc  could  be  immediately 


f.   Mil, 


R.  Evid.  404<b)  is  amended  to  read  as  follows: 


other  crim^i^'wrS-^r  Z'Tr-^     '"'^""'^^-  "^  ^"^?-   Evidence  of' 
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knowledge,  identity,  or  absence  of  mistake  or  accident, 
provided,  that  upon  request  by  the  accused,  the  prosecution 
shall  provide  reasonable  notice  in  advance  of  trial,  or  during 
trial  if  the  military  judge  excuses  pretrial  notice  on  good 
cause  shown,  of  the  general  nature  of  any  such  evidence  it 
intends  to  introduce  at  trial.". 

Sec.  3.   Part  IV  of  the  Manual  for  Courts -Martial, 
United  States,  1984,  is  amended  as  follows: 

a.  Paragraph  44e(l)  is  amended  to  read  as  follows: 

"(1)  Voluntary  manslaughter.   Dishonorable 
discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  15  years. " 

b.  Paragraph  44e{2)  is  amended  to  read  as  follows: 

"(2)  Involuntary  manslaughter.   Dishonorable 
discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  10  years . " . 

c.  Paragraph  45e  is  amended  to  read  as  follows: 

"e.   Maximum  punishment . 

(1)  Rape.   Death  or  such  other  punishment  as  a 
court-martial  may  direct. 

(2)  Carnal  knowledge  with  a  child  who,  at  the 
time  of  the  offense,  has  attained  the  age  of  12  years. 
Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  20  years. 

(3)  Carnal  knowledge  with  a  child  under  the  age 
of  12  years  at  the  time  of  the  offense.   Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for 
life.". 

d.  Paragraph  51e  is  amended  to  read  as  follows: 

"e.   Maximum  punishment. 

(1)  By  force  and  without  consent.   Dishonorable 
discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  life. 

(2)  With  a  child  who,  at  the  time  of  the 
offense,  has  attained  the  age  of  12  years,  but  is  under  the  age 
of  16  years.   Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  20  years. 

(3)  With  a  child  under  the  age  of  12  years  at 
the  time  of  the  offense.   Dishonorable  discharge,  forfeiture  of 
all  pay  and  allowances,  and  confinement  for  life. 

(4)  Other  cases.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinem.ent  for 
5  years . * . 

e.  Paragraph  85e  is  amended  to  read  as  follows: 

"e.  Maximum  punishment.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for 
3  years . " . 
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B  lling  code  3195-Ol-C 


^904   ^biict    to^th/?o?f'^-''"   ^•'"'^^'    '^^^   ^'^^^^   ^"   December    9. 
^^j-i,    oUD^ect   to  the   following: 

inn^^^fLi'^K   fT^"^"'?"^   "'^<^e   to  Rule   for  Courts-Martial 
1004(c)  (4)    shall   apply  only  to  offenses  coT.ritted  on  or  af^-r 
December   9,    1994.  -^^-   vj*i   ur    dr^ei 

« 

(b)  Nothing  contained  m  these  a:r.*=r.dments  shall  hf= 
construed  to  make  punishable  any  act  done  or'  omitted  prior  -o 
December  9.  1994,  which  was  not  punishable  when  done  or  omitted. 

(c)  The  maximum  punishment  for  an  Gffens<=  commi--Prt  r.^-^.- 

c^ec^?^^e'^i'r;f^!:'e'  -^-ceed  t.o  ^i.^^r:';^^'^^ 

er.ect  a^  the   time  of  the  co:T..-niGsion  of  such  offense. 

irv.iiH-^.^'"''^^''^  ^^',^^^^2?  amendments  shall  be  construed  to 
invalidate  any  non3uaicial  punishment  proceeding,  restraint 
investigation,  referral  of  charges,  trial  in  which  frrlfon^nt 
occurred,  or  other  action  begun  prior  to  December  9   l-9r^rd 
any  such  restraint,  investigation,  referral  of  charges,  trial 
or  other  action  may  proceed  in  the  sa-^e  T.a.n.-.pr  and  with  thr^  -'t..- 
effect  as  if  these  amendments  had  not  been  proscribed^      '"^"■ 

Sec,  5.   The  Secretary  of  Defense,  on  behalf  of  the 
President,  shall  transmit  a  copy  of  this  order  to  the  Congre. 
of  the  United  States  in  accord  with  '^ec"  '    "--   -  '  -   ^ 
United  States  Code. 


action  83  6  cf  title  10 


U)uMi^  (j.  (Ujaujt-c^,j^ 


THE  WHITE  HOUSE, 

November  10,  1S94 
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Changes  to  the  Discussion  Accompanying  the  Manual 
for  Courts-Martial,  United  States,  1984 

A.   The  Discussion  accompanying  R.C.M.  405(g) (1) (B)  is  amended 
by  adding  the  following  paragraph  to  the  end  thereof : 

"The  provision  in  (B) ,  requiring  the  investigating 
officer  to  notify  the  appropriate  authorities  of  requests  by  the 
accfused  for  information  privileged  under  M.R.E.  505  or  M.R.E. 
506,  is  for  the  purpose  of  placing  the  appropriate  authority  on 
notice  that  an  order,  as  authorized  under  subparagraph  (g) (6) , 
may  be  required  to  protect  whatever  information  the  government 
may  decide  to  release  to  the  accused.". 


B.   The  Discussion  accompanying  R.C.M. 
to  read  as  follows: 


705(b) (2) (C)  is  amended 


"A  convening  authority  may  withdraw  certain 
specifications  and/or  charges  from  a  court-martial ^and  dismiss 
them  if  the  accused  fulfills  the  accused's  promises  in  the 
agreement.   Except  when  jeopardy  has  attached  (see  R.C.M. 
907(b)  (2)  (O),  such  withdrawal  and  dismissal  does  not  bar 
later  reinstitution  of  the  charges  by  the  same  or  a  different 
convening  authority.   A  judicial  determination  that  the  accused 
breached  the  pretrial  agreement  is  not  required  prior  to 
reinstitution  of  withdrawn  or  dismissed  specifications  and/or 
charges.   If  the  defense  moves  to  dismiss  the  reinstituted 
specifications  and/or  charges  on  the  grounds  that  the  government 
remains  bound  by  the  terms  of  the  pretrial  agreement,  the 
government  will  be  required  to  prove,  by  a  preponderance  of 
the  evidence,  that  the  accused  has  breached  the  terms  of  the 
pretrial  agreement.   If  the  agreement  is  intended  to  grant 
immunity  to  an  accused,  see  R.C.M.  704.". 

C.  The  following  Discussion  is  inserted  after  R.C.M.  905(f): 

"Subsection  (f)  permits  the  military  judge  to  reconsider 
any  ruling  that  affects  the  legal  sufficiency  of  any  finding 
of  guilt  or  the  sentence.   See  R.C.M.  917(d)  for  the  standard 
to  be  used  to  determine  the  legal  sufficiency  of  evidence. 
See  also  R.C.M.  1102  concerning  procedures  for  post-trial 
reconsideration.   Different  standards  may  apply  depending  on 
the  nature  of  the  ruling.   See  United  States  v.  Scaff.  29  M.J 
60  (CM. A.  1989)  ."  . 

D.  The  last  paragraph  of  the  Discussion  accompanying  R.C.M. 
906(b) (13)  is  amended  to  read  as  follows: 

"Whether  to  rule  on  an  evidentiary  question  before  it 
arises  during  trial  is  a  matter  within  the  discretion  of  the 
military  judge.   But  see  R.C.M.  905(b)  t3)  and  (d) ;  and  Mil.  R 
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ll^f'iJ      '^*  '^  ••  ^^^  '^>  ^2)  ;  321  (d)  (2)  .  Reviewability  of 
preliminary  rulings  will  be  controlled  by  the  Supreme  Court ' s 
decision  in  Luce  v.  Unir^^  c^.^..  459  y^g.  38  (1984?.- 

read'^aS  ?o?lSwlt°"  ^^<=^^P^^ying   R.C.M.  912(g)(1)  is  amended  to 

"Generally,  no  reason  is  necessary  for  a  oeremotorv 
5n!ti^I^.^.^'  '^^  P^t^on  y.  Kenrurky  476  S.I^'^IJ^alee)  ; 
Un;t;ed  gtateg  v.  QirnH,  33  M.J.  101  (CM. A.  1991)   cert 

(CM.A.  iJesf  "   '■  ""^^^d  Stores  v^  San;i;y-pav1li^26  M.J.  380 

l(D0lTbn5MB°T^"^  Discussion  is  inserted  after  R.C.M. 

1,.,  wi'fr  5«"^"];ly  Mil-  R-  Evid.  701,  Opinion  testimony  by 
lay  witnesses.   See  also  Mil.  R.  Evid.  703  Bases  of  nr^Hinfon 
testimony  by  experts,  if  the  witness  or  depo?"ti2teSJ?f??na 

in  thiHur-   '■'^"  l^^'   °'  information  anfUnSiledgeJefl^ctld 
m  this  subparagraph  are  illustrative  only.-. 

lOOlIbMSMDr^"^  Discussion  is  inserted  after  R.C.M. 

affi^»r,-,'!^f^'^''  examination,  a  witness  or  deponent  may  respond 
rPh»^??^rf^^  °''   "«9*^iyely  regarding  whether  the  accused  has 
on?n»  i  "^"'f^P^'^*"''^*^-   "^^^  witness  or  deponent  may  also 
opine  succinctly  regarding  the  magnitude  or  Quality  of  the 
accused's  rehabilitative  potential;  for  exam^e,  the  witness 
or  deponent  may  opine  that  the  accused  has  -gre^t-  or  -litUe" 
rehabilitative  potential.   The  witness  or  deponent ,  howeier 
generally  may  not  further  elaborate  on  the  accused^s 

rf^oSii^f^^^r  P°'^«"tial.  such  as  describing  the  particular 
reasons  for  forming  the  opinion.". 

100l'('bM5°'(F°'^^"^  Discussion  is  inserted  after  R.C.M. 

"For  example,  on  redirect  a  witness  or  deponent  may 
testify  regarding  specific  instances  of  conduct  when  the 
cross-examination  of  the  witness  or  deponent  concerned 
specific  instances  of  conduct.   Similarly,  for  example, 
on  redirect  a  witness  or  deponent  may  offer  an  opinion  on 
no^o  ^^  ^^^T^   the  scope  of  the  accused's  rehabilitative 
?^^!2       *"  opinion  about  such  matters  was  elicited  during 
admn;!b!e!v''''"  °'  ^""^   "'""^^^  °^  deponent  and  is  otSe?^[sS^ 
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I.   The  following  Discussion  is  inserted  after  R.C.M. 
1004(c) (8) : 

"Conduct  amounts  to  'reckless  indifference'  when  it 
evinces  a  wanton  disregard  of  consequences  under  circumstances 
involving  grave  danger  to  the  life  of  another,  although  no 
harm  is  necessarily  intended.   The  accused  must  have  had 
actual  knowledge  of  the  grave  danger  to  others  or  knowledge  of 
circumstances  that  would  cause  a  reasonable  person  to  realize 
the  highly  douigerous  character  of  such  conduct .   In  determining 
whether  participation  in  the  offense  was  major,  the  accused's 
presence  at  the  scene  euid  the  extent  to  which  the  accused  aided, 
abetted,  assisted,  encouraged,  or  advised  the  other  participants 
should  be  considered."   See  United  States  v.  Berg.  31  M.J.  38 
(CM. A.  1990);  United  States  v.  McMonagle.  38  M.J.  53  (CM. A. 
1993) . 

J.   The  Discussion  accompanying  R.C.M.  1102(b)(2)  is  amended  to 
read  as  follows : 

"For  example,  an  Article  39(a)  session  may  be  called  to 
permit  a  military  judge  to  reconsider  a  trial  ruling,  or  to 
examine  allegations  of  misconduct  by  a  counsel,  a  member,  or 
a  witness.   See  R.C.M.  917(d)  for  the  standard  to  be  used  to 
determine  the  legal  sufficiency  of  evidence.". 

K.   The  Discussion  accompcinying  R.C.M.  1106(f)  (1)  is  amended  to 
read  as  follows: 

"The  method  of  service  auid  the  form  of  proof  of  service  are 
not  prescribed  eind  may  be  by  amy  appropriate  means.   See  R.C.M. 
1103(b)(3)(G).   For  example,  a  certificate  of  service,  attached 
to  the  record  of  trial,  would  be  appropriate  when  the  accused  is 
served  personally.". 

L.   The  Discussion  accompcinying  R.C.M.  1106(f)  (7)  is  amended  by 
adding  the  following  paragraph  to  the  end  thereof: 

"The  method  of  service  and  the  form  of  proof  of  service  are 
not  prescribed  and  may  be  by  any  appropriate  means.   See  R.C.M. 
1103(b)(3)(G).   For  example,  a  certificate  of  service,  attached 
to  the  record  of  trial,  would  be  appropriate  when  the  accused  is 
servec^  personally.  " . 
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Changes  to  the  Analysis  Accompanying  the  Manual 
for  Courts-Martial,  United  States,  1984 

Ik.   S,^^?rv''°.^P?^?^^''  ^^'  ^^^   Analysis  accompanying  the  Rules 
for  Courts-Kartial  (Part  II,  MCM,  1984) . 

!nc;f^W1^•'*°^*^'iH*u'••  "^^^  Analysis  accompanying  R.C.M. 
therlif      attended  by  inserting  the  following  at  the  end 

";?94  Amendment.   Subparagraph  (B)  was  amended  to  require 
the  investigating  officer  to  notify  the  appropriate  authority  of 
unL^^S^r^^  c?:^^^^  accused  for  privileged  information  protected 
under  M  R.E.  505  or  M.R.E.  506.   This  puts  the  convening 
authority  and  other  appropriate  authorities  on  notice  that  a 
protective  order,  under  subsection  (g) (6)  of  this  rule,  may  be 
J^hfrf^''^  °''  ""^^   protection  of  any  such  privileged  information 
that  the  government  agrees  to  release  to  the  accused   The 
Discussion  was  amended  to  reflect  the  purpose  of  the  notice 
requirement.". 

b.   R.C.M.  405(g)(6).   The  Analysis  accompanying  R.C.M.  405(q) 
is  amended  by  inserting  the  following  at  the  end  thereof: 

,      "1994  Amendment ■   Subsection  (6)  was  added  to  allow  the 
convening  authority,  or  other  person  designated  by  service 
Secretary  regulations,  to  attach  conditions  to  the  release 
of  privileged  information  protected  under  M.R.E.  505  and  506 
through  the  issuance  of  a  protective  order  similar  in  nature 
to  that  which  the  military  judge  may  issue  under  those  rules. 
Though  the  prereferral  authority  to  attach  conditions  already 
exists  in  M.R  E.  505(d)(4)  and  M.R.E.  506(d)(4),  these  rules  did 
not  specify  who  may  take  such  action  on  behalf  of  the  governx.ent 
or  the  manner  m  which  the  conditions  may  be  imposed.". 

7n^<hWo^  '^^^'^'i^l'S'  •  "^^^  Analysis  accompanying  R.C.M. 
705(b)  (2)  13  amended  by  inserting  the  following  at  t.he  end 
thereof : 

"19  94  Amgndmfirit;.   The  amendment  to  the  Discussion 
accompanying  R.C.M.  705(b)(2)(C),  regarding  reinstitution  of 
offenses  withdrawn  or  dismissed  pursuant  to  a  pretrial  agree- 
ment and  the  standard  of  proof  required  of  the  government  to 
withstand  a  defense  motion  to  dismiss  the  reinstituted  offenses 
tf  =  ^f    ?"  United  Stares  v.  VPrm^i^   803  F.2d  885  (7th  Cir.   ' 
1386).   Alternative  procedures  available  in  Federal  civilian 
practice,  such  as  a  motion  by  the  government  for  relief  from 
Its  obligation  under  the  agreement  before  it  proceeds  to  the 
indictment  stage  (see  United  States  v.  Afayfa   864  F.2d  1324, 
1330  n. 9  (7th  Cir.  1988)),  are  inapposite  in  military  practice 
and  thus  are  not  required.   See  generally  R.C.M  801(a)  " 
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d.  R.C.M.  905(f).   The  Analysis  accompanying  R.C.M.  905(f) 
is  amended  by  inserting  the  following  at  the  end  thereof: 

"1994  Amendntent.   The  amendment  to  R.C.M.  905(f)  clarifies 
that  the  military  judge  has  the  authority  to  take  remedial 
action  to  correct  any  errors  that  have  prejudiced  the  rights  of 
an  accused.   United  States  v.  Griffith.  27  M.J."  42,  47  (CM. A. 
1988) .   Such  remedial  action  may  be  taken  at  a  pre-trial 
session,  during  trial,  or  at  a  post-trial  Article  39(a)  session. 
Id.  See  also  United  States  v.  Scaff.  29  M.J.  60,  65-66  (CM. A. 
1989).   The  amendment,  consistent  with  R.C.M.  1102(d),  clarifies 
that  post-trial  reconsideration  is  permitted  until  the  record  of 
trial  is  authenticated. 

The  amendment  to  the  Discussion  clarifies  that  the  amend- 
ment to  subsection  (f)  does  not  change  the  standard  to  be  used 
to  determine  the  legal  sufficiency  of  evidence.   R.C.M.  917(d),- 
see  Griffith,  supra;  see  also  Scaff.  supra.". 

e.  R.C.M.  906(b) (13).   The  Analysis  accompanying  R.C.M. 
906(b) (13)  is  amended  by  inserting  the  following  at  the  end 
thereof: 

"1994  Amendment.   The  Discussion  to  subparagraph  (13)  was 
amended  to  reflect  the  holding  i^  United  States  v.  Sutton,  31 
M.J.  11  (CM. A.  1990)  .   The  Court  of  Military  Appeals  in  Sutton 
held,  that  its  decision  in  United  States  v.  Cofield.  11  M.J.  422 
(CM. A.  1981),  should  not  be  relied  upon  to  determine  reviewa- 
bility of  preliminary  rulings  in  courts-martial.   Instead, 
reviewability  of  preliminary  rulings  will  be  controlled  by 
Luce  V.  United  States.  469  U.S.  38  (1984).". 

f.  R.C.M.  912(g)(1).   The  Analysis  accompanying  R.C.M.  912(g) 
is  amended  by  inserting  the  following  at  the  end  thereof: 

"1994  Amendment .   The  Discussion  for  R.C.M.  912(g)(1)  was 
amended  to  incorporate  Bat son  v.  Kentucky.  476  U.S.  79  (1986) ; 
United  States  v.  Curtis,  33  M.J.  101  (CM. A.  1991),  cert, 
denied.  112  S.Ct.  1177  (1992);  United  States  v.  Moore.  28  M.J^ 
366  (CM. A.  1989);  and  United  States  v.  Santiaqo-Davila.  26  K.J. 
380  (CM.  A.  1988)  .  "  . 

g. '  R.C.M.  917(f).   The  Analysis  accompanying  R.C.M.  917(f)  is 
amended  by  inserting  the  following  at  the  end  thereof: 

"  1 9  94  Araeridment .  The  amendment  to  subsection  (f )  clarifies 
that  the  military  judge  may  reconsider  a  ruling  denying  a  motion 
for  a  finding  of  not  guilty  at  any  time  prior  to  authentication 
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of  the  record  of  trial.   This  amendment  is  consisten^  with 

tyVni   court"  tH.V'''^:.   '"  "•^-  ''    ^^•"•'^-  ^^««' "   As  stated 
a^  ^o  wWKo'  It     "^econsideratxon  is  limited  to  a  determination 
es-ablTeh^^  l^^^  tr'^^''?.^   adduced  is  legally  sufficient  to 
establish  guilt  rather  than  a  determination  based  on  the  weigh- 

tinder   of  lie"- ."^'"^'^  ^^"^'"^  '^^  exclusive  province  of  the^  " 

100l!b?'f5>  }2°''^'i!iv  ""^  Analysis  accompanying  R.C.M. 
theriof :      amended  by  inserting  the  following  at  the  end 

"19?4  AiTienc^ment;  ■   The  amendment  is  based  on  decisional 
law  interpreting  subsection  (b)(5>,  including  UnitedStares  v 
EoEEey,  3  3  M.J.  266  (C.M.A.  1991),  United  Stir.,   y   cilCr^  ^o 
^^'^M  ^"  '^•"•^-  ^^5^''  United  Sta^^«  v  ^...^  .,-^^f^'  ^^ 
inHV^'^c''  V"i'^^d  States  v._Ohrt,  28  M.  J.^Qi  (c  m  A-  ^989) . 
and  United  Sr^r^c=  ,,   »^,-„^>.,  22  M.J.  294  (C.M.A.  1986).-; 

1003?;?;^;  ^°"^^'i^i-u  "^^^  Analysis  accompanying  R.C.M. 
thereof    ^^  ainended  by  inserting  the  following  at  the  end 

"19?4  Amgn^ment;.   The  references  to  "retired"  and 
retainer"  pay  were  added  to  make  clear  that  those  fc^s  of 
pay  are  subject  to  computation  of  forfeiture  in  the  same  way 
as  basic  pay   Articles  17,  18.  and  19.  U.C.M.J.,  do  not 
fi^fi??"^^  between  these  types  of  pay.   Sentences  including 
forfeiture  of  these  types  of  pay  were  affirmed  in 
United  Sr.gt^s  v.  Hooper.  9  U.S. CM. A.  637,  26  C.M.R.  417  (1958) 

ift«^^  ?  f^^''  ^^'^   United  States  v.  Ov^rron   24  M.J.  309  IC.M.A 
1987)  (retainer  pay)  . " .  ^^-.n.«. 

nnr^/.^;f'r^;  1«>°4  (c)(4).   The  Analysis  accompanying  R.CM. 
thereof    ^^  ame.nded  by  inserting  the  following  at  the  end 

^  "1994  Amendmenr.   R.CM.  1004(c)(4)  was  amended  to  clarify 
hv  |:»,r-L°"^  f?""^?"  °^^^^  ''^"  ^^^   victim  need  be  endangered 
fL^o^  ir.herently  dangerous  act  to  qualify  as  an  aggravating 
factor.  See  United  States  v.  Berc^   31  M.J.  38  (CmTa  1990) 
United  States  v.  MrMnn;.ql»   38  M.J.  53  (C.M.A.  199J).". 

?0ft4?o?f^;  ^°S\'o!  ^^'  '^' •   ^^^  Analysis  accompanying  R.C.M. 
1004(0(7)  and  (8)  is  amended  by  inserting  the  following: 

"m4_A2!£ndment.   Subsection  (7)  (B)  was  amended  by  addi.iq 
fL?  ^i^''?^  aggravating  factor  for  premeditated  murder  --  the 
«^^^^^^   ^  raurder  was  drug- related.   This  change  reflects  a 
growing  awareness  of  the  fact  that  the  business  of  trafficking 
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in  controlled  substances  has  become  increasingly  deadly  in 
recent  years.   Current  federal  statutes  provide  for  a  maximum 
punishment  including  the  death  penalty  for  certain  drug-related 
killings.   See  21  U.S.C.  §  848(e)  (Pub.  L.  100-690   S 
7001(a)  (2))  .". 

1.   R.C.M.  1004 (c) (7) (I) .   The  Analysis  accompanying  R.C.M. 
1004(c) (7)  and  (8)  is  amended  by  inserting  the  following  at  the 
end  thereof : 

"1994  Amendment.   The  amendment  to  subsection  (c) (7) (I)  of 
this  rule  defines  "substantial  physical  harm"  and  was  added  to 
clarify  the  type  of  injury  that  would  qualify  as  an  aggravating 
factor  under  the  subsection.   The  definition  of  "substantial 
physical  harm-  is  synonymous  with  "great  bodily  harm"  and 
"grievous  bodily  harm."   See  Part  IV,  paragraph  43(c).   With 
respect  to  the  term  "substantial  mental  or  physical  pain  and 
suffering,"  see  United  States  v.  Murohv.  30  M.J.  1040   1056-58 
(ACMR  1990)  . " . 

m.   R.C.M.  H02(b)(2).   The  Analysis  accompanying  R.C.M.  1102(b) 
IS  amended  by  inserting  the  following  at  the  end  thereof: 

"1994  Amendment.   The  amendment  to  subsection  (b) (2)  of 
this  rule  clarifies  that  Article  39(a),  U.C.M.J.,  authorizes  t.he 
military  judge  to  take  such  action  after  trial  and  before 
authenticating  the  record  of  trial  as  may  be  required  in  the 
interest  of  justice.   See  United  States  v.  Griffith.  27  M.J.  42 
47  (CM. A.  1988)  .   The  amendment  to  the  Discussion  clarifies 
that  the  military  judge  may  take  remedial  action  on  behalf  of  an 
accused  without  waiting  for  an  order  from  an  appellate  court. 
Under  this  subsection,  the  military  judge  may  consider,  among 
other  things,  misleading  instructions,  legal  suf f icien'-yof  the 
evidence,  or  errors  involving  the  misconduct  of  members, 
witnesses,  or  counsel.   Id.;  see  United  State.'s  v  .q-aff'  29  M  J 
60,  65  (CM. A.  1989).".  ' '' '     '  '  " 

n.   R.C.M.  1105(c)(1).   The  Analysis  accompanying  1105(c)  is 
amended  by  inserting  the  following  at  the  end  thereof: 

"p94  Amendment.   Subsection  (c)  (1)  was  amended  to  clarify 
that  the  accused  has  10  days  to  respond  to  an  addendum  to  a 
recommendation  of  the  staff  judge  advocate  or  legal  officer  wh^n 
the  addendum  contains  new  matter.   See  United  States  v 
Thompspr;,  25  M.J.  662  (A.F.CM.R.  1987)"   An  additional 
amendment  permits  the  staff  judge  advocate  to  grant  an  extension 
of  the  10-day  period.". 

o.   R.C.M.  1106(f)(1).   The  Analysis  accorapa.iying  R.C.M. 
1106(f)(1)  is  amended  by  inserting  the  following  at'the  «=>nd 
thereof:  ^ 
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^^^r-A^J'AV'   ^^"^'"^"^■-   The  Discussion  to  subsection  (f )  Q)  was 
amended  to  correct  a  grammatical  error  and  to  clarify  that  the 
method  of  service  of  the  recommendation  on  the  acJ^sed  and  the 
?eco?d  of  tri2?^'  should  be  reflected  in  the  attachment^  to  the 
tIJ^-T^     t     fi     "  ^^  ^°  impractical  to  serve  the  accused,  the 
lu£sectfon"l?w?f  ^'"  ^  statement  justifying  substitute  service 

3n:j.^f4%'irc.i^:\i^9i,-."^^  ^'^ ^"^^-^^--^--  po^.^d, 

?iOfi^ff;^:  "°*^^'rVu  "^^^  Analysis  accompanying  R.C.M. 
theriof    ^^  a>winded  by  inserting  the  following  at  the  end 

"i22i_Amsndasat.   Subsection  (f) (7>  was  amended  to  clarify 
^if  Lr^"  "^:!  "^^^^^  '^  addressed  in  an  addendum  to  a  recom- 
mendation,  the  addendum  should  be  served  on  the  accused  and  the 
h^rff?  counsel.   The  change  also  clarifies  that  the  accused 
nf!  i\t^^^   ^u"  ^^^  '^^^^  °^   service  in  which  to  respond  to  the 
2^w  T  f-    ,P®  provision  for  substituted  service  was  also 
aoded.   Finally,  the  Discussion  was  amended  to  reflect  that 

f^^h2^    "^'^  addendum  should  be  established  by  attachments 
to  the  record  of  trial . " . 

2.   Changes  to  Appendix  21,  the  Analysis  accompanying  the 
punitive  articles  (Part  IV,  MCM,  19B4) . 

a.  Paragraph  44e(l) .   The  Analysis  accompanying  paragraph  44 
IS  amended  by  inserting  the  following  at  the  end  thereof T 

'l^H   ^^n^m^pt;.   The  amendment  to  paragraph  44e(l) 
increased  the  maximum  period  of  confineioent  for  voluntary 
manslaughter  to  15  years.   The  10 -year  maxiwum  confinement 
period  was  unnecessarily  restrictive;  an  egregious  case  of 
voluntary  manslaughter  may  warrant  confinement  in  excess  of 
ten  yeours .  "  . 

b.  Paragraph  44e (2).  The  Analysis  accowpanying  paragraph  44 
13  amended  by  inserting  the  following  at  the  end  thereofV 

";994  Amendment;  ■   The  amendment  to-  paragraph  44e(2> 
eliminated  the  anomaly  created  when  the  maxim-jm  authorized 
punishment  for  a  lesser  included  offense  of  involuntary 
manslaughter  was  greater  than  the  maximum  authorized  punishment 
tor  the  offense  of- involuntary  manslaughter.   For  example,  prior 
to  the  amendment,  the  maximum  authorized  punishment  for  the 
offense  of  aggravated  assault  with  a  dangerous  weapon  was 
greater  than  that  of  involuntary  manslaughter.   This  amendment 
aiso  facilitates  instructiona  on  lesser  included  offenses  of 
ior(CM"^  r?5?K  V*'"^'''   ^^  United  Stat^^  v  Prmn^^-T   31  M.J. 
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c.  Paragraph  45e.   The  Analysis  accompanying  paragraph  45  is 
amended  by  inserting  the  following  at  the  end  thereof: 

"1994  Amendment.   Subparagraph  e  was  amended  by  creating 
two  distinct  categories  of  carnal  knowledge  for  sentencing 
purposes  --  one  involving  children  who  had  attained  the  age 
of  12  years  at  the  time  of  the  offense,  now  designated  as  sub- 
paragraph e(2),  and  the  other  for  those  who  were  younger  than 
12  years.  The  latter  is  now  designated  as  subparagraph  e(3). 
The  punishment  for  the  older  children  was  increased  from  16 
to  20  years  confinement.  The  maximum  confinement  for  carnal 
knowledge  of  a  child  under  12  years  was  increased  to  life.  The 
purpose  for  these  changes  is  to  bring  the  punishments  more  in 
line  with  those  for  sodomy  of  a  child  under  paragraph  51e  of 
this  part  and  with  the  Sexual  Abuse  Act  of  1986,  18  U.S.C. 
2241-2245.   The  alignment  of  the  maximum  punishments  for  carnal 
knowledge  with  those  of  sodomy  is  aimed  at  paralleling  the 
concept  of  gender-neutrality  incorporated  into  the  Sexual  Abuse 
Act . » . 

d.  Paragraph  51e.   The  Analysis  accompanying  subparagraph  51e 
is  amended  by  inserting  the  following- at  the  end  thereof: 

"1994  Amendment.  One  of  the  objectives  of  the  Sexual  Abuse 
Act  of  1986,  18  U.S.C.  2241-2245  was  to  define  sexual  abuse  in 
gender-neutral  terms.   Since  the  scope  of  Article  125,  U.C.M.J., 
accommodates  those  forms  of  sexual  abuse  other  than  the  rape 
provided  for  in  Article  120,  U.C.M.J.,  the  maximum  punishments 
permitted  under  Article  125  were  amended  to  bring  them  more  in 
line  with  Article  120  and  the  Act,  thus  providing  sanctions  that 
are  generally  equivalent  regardless  of  the  victim's  gender. 
Subparagraph  e{l)  was  amended  by  increasing  the  maximum  period 
of  confinement  from  20  years  to  life.   Subparagraph  e(2)  was 
amended  by  creating  two  distinct  categories  of  sodomy  involving 
a  child,  one  involving  children  who  have  attained  the  age  of  12 
but  are  not  yet  16,  and  the  other  involving  children  under  the 
age  of  12.   The  latter  is  now  designated  as  subparagraph  e(3). 
The  punishment  for  the  former  category  remains  the  same  as  it 
was  for  the  original  category  of  children  under  the  age  of  16. 
This  amendment,  however,  increases  the  maximum  punishment  to 
life  when  the  victim  is  under  the  age  of  12  years.". 

e.  Paragraph  85e.   The  Analysis  accompanying  paragraph  85  is 
amended  by  inserting  the  following  at  the  end  thereof: 

"1994  Amendment.   Subparagraph  e  was  amended  to  increase 
the  maximum  punishment  from  a  bad  conduct  discharge,  total 
-  forfeitures,  and  confinement  for  1  year,  to  a  dishonorable 

discharge,  total  forfeitures,  and  confinement  for  3  years. 
This  eliminated  the  incongruity  created  by  having  the  maximum 
punishment  for  drunken  driving  resulting  in  injury  that  does 
not  necessarily  involve  death  exceed  that  of  negligent  homicide 
where  the  result  must  be  the  death  of  the  victim.". 
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3.   Change  to  Appendix  22,  the  Analysis  accompanying  the 
Military  Rules  of  Evidence  (Part  III,  MCM,  1984) 

a.   M.R.E.  304(b)(1).   The  first  paragraph  of  the  Analysis 
accompanying  M.R.E.  304(b)(1)  is  amended^o  read  aftoUows : 

"<b)   Exceptions.   Rule  304(b)(1)  adopts  Harris  v  N»w 
Xarls.  401  U.S.  222  (1971),  insofar  as  it  w^uld  allow  use  for 
impeachment  or  at  a  later  trial  for  perjury,  false  swearina 

?n  v?olation^o?^H  '"'""  °?''^'^'  atatemeS,'  statlmlnts  ta?4n 
^n  JH?^of   M^.^^  counsel  warnings  required  .under  M.R.E. 
305(d  -(e).   Under  paragraphs  140a(2)  and  153b,  MCM,  1969 
(Rev.),  use  of  such  statements  was  not  permissible 
Y?Q7g?  ^n^^-^^^^   Girard,  23  U.S.C.M.A.  263,  49  C.M.'r.  438 
i^  Tni;,^"^  ^^  states  v.  Jordan,  20  U.S.C.M.A.  614,  44  C.M.R 
44  (1971)  .   The  Court  of  Military  Appeals  has  recognized 
expressly  the  authority  of  the  President  to  adopt  the  holding 
m  Haryis  on  impeachment.   Jordan,  20  U.S.C  M  A  at  617  44 

SnhcL.f^.t'''  ^"'^  "•^^-  3°'*^'='  ^d°P'^s  Harris  in  militair  law. 
Subsequently,  in  Michigan  v.  Harvpy.  494  U.S.  344  (1990)   the 
Supreme  Court  held  that  statements  taken  in  violation  of' 
^^n^^^H"."";.  ■J^^';'^'^"'  475  U.S.  625  (1986),  could  also  be  used  to 
impeach  a  defendant's  false  and  inconsistent  testimony.   In  so 
doing,  the  Court  extended  the  Fifth  Amendment  rationale  of 
^^VV^s   to  Sixth  Amendment  violations  of  the  right  to  counsel . " . 

^A^r^;  nf  ;n>°^'*^'  '^'?>  •   "^^^  Analysis  accompanying  M.R.E. 
thereof      ^^  amended  by  inserting  the  following  at  the  end 

"1994  Amendment.   Subdivision  (d)  was  amended  to  conform 
military  practice  with  the  Supreme  Court's  decision  in  McNeil  v  ' 
Wisconsin,  501  US.  171  (1991).   In  McNeil,  the  Court  clarified' 
^^«  ^t^^i^K  ^°^  between  the  Sixth  Amendment  right  to  counsel  and 
^K  o-   V?  ^^"^'"e"^  right  to  counsel.   The  Court  reiterated  that 
tne  sixth  Amendment  right  to  counsel  does  not  attach  until  the 
initiation  of  adversary  proceedings.   In  the  military,  the 
initiation  of  adversary  proceedings  normally  occurs  at  preferral 
Of  charges.   See  United  States  v.  Jordan.  29  M.J  177   187 
(CM. A.  1989);  United  States  v.  Wattenbargpr   21M  J  '41   43 
(CM. A.  1985)   ceyt-  denied,  477  U.S.  904  (1986).   Howev4r,  it 
is  possible  that,  under  unusual  circumstances,  the  courts  may 
find  that  the  Sixth  Amendment  right  attaches  prior  to  preferral 
See  iiattsnbarasr  21  M.J.  at  43-44.   Since  the  imposition  of    ' 
conditions  on  liberty,  restriction,  arrest,  or  confinement  does 
not  trigger  the  Sixth  Amendment  right  to  counsel,  references  to 
these  events  were  eliminated  from  the  rule.   These  events  may, 
however,  be  offered  as  evidence  that  the  government  has 
initiated  adversary  proceedings  in  a  particular  case.-. 

c.   M.R.E.  305(e).   The  Analysis  accompanying  M.R.E.  305(e)  is 
amended  by  inserting  the  following  at  the  end  thereof: 
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"1994  Amendment.   Subdivision  (e)  was  amended  to  conform 
military  practice  with  the  Supreme  Court's  decisions  in 
Minnick  v.  Mississippi.  498  U.S.  146  (1990),  and  McNeil  v. 
Wisconsin.  501  U.S.  171  (1991) .   Subdivision  (e)  was  divided 
into  two  subparagraphs  to  distinguish  between  the  right  to 
-counsel  rules  under  the  Fifth  and  Sixth  Amendments  and  to  make 
reference  to  the  new  waiver  provisions  of  subdivision  tg) (2) . 

Subdivision  (e) (1)  applies  an  accused's  Fifth  Amendment 
right  to  counsel  to  the  military  and  conforms  military  practice 
with  the  Supreme  Court's  decision  in  Minnick.   In  that  case, 
the  Court  determined  that  the  Fifth  Amendment  right  to  counsel 
protected  by  Miranda  v.  Arizona.  384  U.S.  436  (1966),  and 
Edwards  v.  Arizona.  451  U.S.  477  (1981)  ,  as  interpreted  in 
Arizona  v.  Roberson.  486  U.S.  675  (1988),  requires  that  when 
a  suspect  in  custody  requests  counsel,  interrogation  shall  not 
proceed  unless  counsel  is  present.   Government  officials  may 
not  reinitiate  custodial  interrogation  in  the  absence  of  counsel 
whether  or  not  the  accused  has  consulted  with  his  attorney. 
Minnick.  498  U.S.  at  150-52.   This  rule  does  not  apply,  however, 
when  the  accused  or  suspect  initiates  reinterrogation  regardless 
of  whet.her  the  accused  is  in  custody.   Minnick.  4  98  U.S.  at  154- 
55;  Roberson.  486  U.S.  at  677.   The  impact  of  a  waiver  of 
counsel  rights  upon  the  Minnick  rule  is  discussed  in  the 
analysis  to  subdivision  (g)(2)  of  this  rule. 

Subdivision  (e) (2)  follows  McNeil  and  applies  the  Sixth 
Amendment  right  to  counsel  to  military  practice.   Under  the 
Sixth  Amendment,  an  accused  is  entitled  to  representation  at 
critical  confrontations  with  the  government  after  the  initiation 
of  adversary  proceedings.   In  accordance  with  McNeil,  the 
amendment  recognizes  that  this  right  is  offense-specific  and, 
in  the  context  of  military  law,  that  it  normally  attaches  when 
charges  are  preferred.   See  United  States  v.  Jordan.  29  M.J. 
177,  187  (CM. A.  1989);  United  States  v.  Wattenbaraer .  21  M.J. 
41,  43  (CM. A.  1985),  cert,  denied.  477  U.S.  904  (1986). 

« 

Subdivision  (e)  (2)  supersedes  t.he  prior  notice  to  counsel 
rule.   The  prior  rule,  based  on  United  States  v.  McOmber.  1  M.J. 
380  (CM. A.  1976),  is  not  consistent  with  Minnick  and  McNeil . 
Despite  the  fact  that  McOmber  was  decided  on  the  basis  of 
Article  27,  U.C.M.J.,  the  case  involved  a  Sixth  Amendment  claim 
by  the  defense,  an  analysis  of  the  Fifth  Amendment  decisions  of 
Miranda  v.  Arizona.  384  U.S.  436  (1966),  and  United  States  v. 
Tempi  a,  16  U.S. CM. A.  629,  37  C.M.R.  249  (1967),  and  the  Sixth 
Amendment  decision  of  Massiah  v.  United  States.  377  U.S.  201 
(1964) .   Moreover,  the  McOmber  rule  has  been  applied  to  claims 
based  on  violations  of  both  the  Fifth  and  Sixth  Amendments. 
See  e.g..  United  States  v.  Fassler.  29  M.J.  193  (CM. A.  1989). 
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Mmnick  and  McNeil  reexamine  the  Fifth  and  Sixth  A.T.endment 
decisions  central  to  the  McOmber  decision;  the  amendments  to 
subdivision  (e)  are  the  result  of  that  reexamination.". 

d.  M.R.E.  305(f).   The  Analysis  accompanying  M.R.E.  305(f)  is 
ar.ended  by  inserting  the  following  at  the  end  thereof: 

"1994  Amendment.   T.he  amendment  to  subdivision  (f) 
clarifies  the  distinction  between  the  rules  applicable  to  the 
exercise  of  the  privilege  against  self-incrimination  and  the 
right  to  counsel.   Michigan  v.  Mosley.  423  U.S.  96  (1975)    Seo 
also  United  States  v.  Hsu.  852  F.2d  407,  411,  n.3  (9th  Cir. 
1988).   The  added  language,  contained  in  (f ) (2) ,  is  based  on 
Mi.anick  V.  Mississippi,  498  U.S.  146  (1990),  and  McNeil  v 
Wisconsin,  501  U.S.  171  (1991).   Consequently,  w.hen  a  suspect 
or  an  accused  undergoing  interrogation  exercises  the  right  to 
counsel  under  circumstances  provided  for  under  subdivision 
(d)(1)  of  this  rule,  (f) (2)  applies  the  rationale  of  Minnick 
and  McNeil  requiring  that  questioning  must  cease  until  counsel 
IS  present. " . 

e.  M.R.E.  305(g)(2).   The  Analysis  accompanying  M.R.E. 
305 (g) (2)  is  amended  to  read  as  follows: 

"1994  Amendment.   The  amendment  divided  subdivision  (2) 
into  three  sections.   Subsection  (2) (A)  remains  unchanged  from 
the  first  sentence  of  the  previous  rule.   Subsection  (2) (B)  is 
new  and  conforms  military  practice  with  the  Supreme  Court's 
decision  in  Minnick  v.  Mississippi.  498  U.S.  146  (1990) .   In 
that  case,  the  Court  provided  that  an  accused  or  suspect  can 
validly  waive  his  Fifth  Amendment  right  to  counsel,  after 
having  previously  exercised  that  right  at  an  earlier  custodial 
interrogation,  by  initiating  the  subsequent  interrogation 
leading  to  the  waiver.   Id.  at  156.   This  is  reflected  in 
subsection  (2) (B) (i) .   Subsection  (2) (B) (ii)  establishes  a 
presumption  that  a  coercive  atmosphere  exists  that  invalidates 
a  subsequent  waiver  of  counsel  rights  when  the  request  for 
counsel  and  subsequent  waiver  occur  while  the  accused  or  suspect 
is  in  continuous  custody.   See  McNeil  v.  Wisconsin.  501  U.S.  171 
(1591);  Arizona  v.  Roberson.  486  U.S.  675  (1990).   The  presump- 
tion can  be  overcome  when  it  is  shown  that  there  occurred  a 
break  in  custody  which  sufficiently  dissipated  the  coercive 
environment.   See  United  States  v.  Schake,  30  M.J.  314  (CM  A 
1990) .  ■  ■  ■ 

Subsection  (2) (C)  is  also  new  and  conforms  military 
practice  with  the  Supreme  Court's  decision  in  Michigan  v. 
Jackson,  475  U.S.  625,  636  (1986).   In  Jackson,  the  Court 
provided  that  the  accused  or  suspect  can  validly  waive  his  or 
her  Sixth  Amendment  right  to  counsel,  after  having  previously 
asserted  that  right,  by  initiating  the  subsequent  interrogation 
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leading  to  the  «iaiver.   The  Ccnirt  differentiated  between 
assertions  of  the  Fifth  and  Sixth  Amendment  right  to  counsel 
by  holding  that,  while  exercise  of  the  former  barred  further 
interrogation  concerning  the  same  or  other  offenses  in  the 
absence  of  counsel,  the  Sixth  Amendment  protection  only  attaches 
to  those  offenses  as  to  which  the  right  was  originally  asserted. 
In  addition,  while"  continuous  custody  would  serve  to  invalidate 
a  subsequent  waiver  of  a  Fifth  Amendment  right  to  counsel,  the 
existence  or  lack  of  continuous  custody  is  irrelevant  to  Sixth 
Amendment  rights.   The  latter  vest  once  formal  proceedings  are 
instituted  by  the  State  and  the  accused  asserts  his  right  to 
counsel,  and  they  serve  to  insure  that  the  accused  is  afforded 
the  right  to  counsel  to  serve  as  a  buffer  between  the  accused 
and  the  State. " . 

f.   M.R.E.  314(g)(3).   The  Analysis  accompanying  M.R.E. 
314(g)  (3)  is  amended  by  inserting  the  following  at  the  end 
thereof : 

"1994  AT.endment  .   The  amendment  to  Mil.  R.  Evid.  314(g)  (3), 
based  on  Maryland  v.  Buie.  494  U.S.  325  (1990),  specifies  the 
circumstances  permitting  the  search  for  other  persons  and 
distinguishes  between  protective  sweeps  and  searches  cf  the 
attack  area. 

Subsection  (A)  permits  protective  sweeps  in  the  military. 
The  last  sentence  of  this  subsection  clarifies  that  an 
examination  under  the  rule  need  not  be  based  on  probable  cause. 
Rather,  this  subsection  adopts  the  standard  articulated  in 
Terry  v.  Ohio.  392  U.S.  1  (1968)  and  Michigan  v.  Long.  463  U.S. 
1032  (1983).   As  such  there  must  be  articulable  facts  that, 
taken  together  with  the  rational  inferences  from  those  facts, 
would  warrant  a  reasonably  prudent  officer  in  believing  the  area 
harbors  individuals  posing  a  danger  to  those  at  the  site  of 
apprehension.   The  previous  language  referring  to  those  "who 
might  interfere"  was  deleted  to  conform  to  the  standards  set 
forth  in  Buie.   An  examination  under  this  rule  is  limited  to 
a  cursory  visual  inspection  of  those  places  in  which  a  person 
might  be  hiding. 


A  new  subsection  (B) 
supra .   The  amendment  cla 
examine  the  "attack  area 
apprehending  officials, 
area  is  that  area  immedia 
sion  from  which  an  attack 
amendment  makes  it  clear 
any  suspicion  to  examine 


was  also  added  as  a  result  of  Buie. 
rifies  that  apprehending  officials  may 

for  persons  who  might  pose  a  danger  to 
See  Buie.  494  U.S.  at  334.   The  attack 
tely  adjoining  the  place  of  apprehen- 

could  be  immediately  launched.   This 
that  apprehending  officials  do  not  need 
the  attack  area.". 


g.   M.R.E.  404(b).   The  Analysis  accompanying  M.R.E.  404(b)  is 
amended  by  inserting  the  following  at  the  end  thereof: 
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"1994  Amendment.   The  amendment  to  Mil.  R.  Evid.  4  04(b) 
was  based  on  the  1991  amendment  to  Fed.  R.  Evid.  404(b).   The 
previous  version  of  Mil.  R.  Evid.  404(b)  was  based  on  the  now 
superseded  version  of  the  Federal  Rule.   This  amendment  adds  the 
requirement  that  the  prosecution,  upon  request  by  the  accused, 
provide  reasonable  notice  in  advance  of  trial,  or  during  trial 
if  the  military  judge  excuses  pretrial  notice  on  good  cause 
shewn,  of  the  general  nature  of  any  such  evidence  it  intends  to 
introduce  at  trial .   Minor  technical  changes  were  made  to  the 
language  of  the  Federal  Rule  so  that  it  conforms  to  military 
oractice. " . 


IFK  IhM-,.  94-28430 
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Billing  code  3195-Ol-M 


Presidential  Documents 


Executive  Ordrr  12937  of  November  10.  1994 

Declassification  of  Selected  Records  Within  the  National 
Archives  of  the  United  States 


By  the  authority  vested  in  mo  as  Prosidont  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  horeby  ordered: 

Section  1.  The  records  in  the  National  Archives  of  the  United  States  ref- 
erenced in  the  list  accompanying  this  order  are  hereby  declassified. 

Sec.  2.  The  Archivist  of  the  United  Slates  shall  take  such  actions  as  are 
necessary  to  make  such  records  available  for  public  research  no  later  than 
30  days  from  the  date  of  this  Order,  except  to  the  extent  that  the  head 
of  an  affected  agency  and  the  Archivist  have  determined  tha'  specific  informa- 
tion within  such  records  must  be  protected  from  disclosure  pursuant  to 
an  authorized  exemption  to  the  Freedom  of  hiformation  Act.  5  U.S.C.  552. 
other  than  the  exemption  that  pertains  to  national  security  information! 

"Sec  3.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States! 
its  agencies  or  instrumentalities,  its  officers  or"  employees,  or  any  other 
person. 


lXrtu-^«^A^  ^^Ti^M^^ 


THE  WHITE  HOUSE. 
Novowber  10.  1994. 

Records  in  the  following  record  groups  ('-RG")  in  the  National  Archives 
of  the  United  States  shall  be  declassified.  Page  numbers  are  approximate. 
A  complete  list  of  the  selected  records  is  available  from  the  Archivist  of 
the  United  States. 


I.  All  unreviewed  World  War  II  and  earlier  records,  including: 

A.     RG  18,  Army  Air  Forces  1.722,400  pp. 

RG  65.  Federal  Bureau  of  Investigation  362,500  pp. 

RG  127.  United  States  Marine  Corps  195.000  pp. 

RG  216,  Office  of  Censorship  112,500  pp. 

RG  226,  Office  of  Strategic  Services  415,000  pp. 

RG  60,  United  States  Occupation  Headquarters  4.422,500  pp. 

RG  331,  Allied  Operational  and  Occupation  Head-  3.097,500  pp. 
quarters.  World  War  II  (including  350  reels  of 
Allied  Force  Headquarters) 

RG  332.  United  States  Theaters  of  War,  World  War  1,182,500  pp. 

"""              "'  9,500,000  pp. 


B. 
C. 

n. 

E. 
F. 
G. 

U. 
I. 


RG  338.  Mediterranean  Theater  of  Operations  and 
European  Command 

Subtotal  for  World  War  II  and  earlier 


21.0  million  pp 
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II.  Post-1945  Collections  (Military  and  Civil) 

A.  RG  19,  Bureau  of  Ships,  Pre-1950  General  Cor- 

respondence (selected  records) 

B.  RG  51,  Bureau  of  the  Budget,  52.12  Budget  Prepa- 

ration Branch,  1952-69 

C.  RG  72,  Bureau  of  Aeronautics  (Navy)  (selected 

records) 

D.  RG  166,  Foreign  Agricultural  Service,  Narrative 

Reports,  1955-61 

E.  RG  313,  Naval  Operating  Forces  (selected  records) 

F.  RG  319,  Office  of  the  Chief  of  Military  History 

Manuscripts  and  Background  Papers  (selected 
records) 

G.  RG  337,  Headauarters,  Army  Ground  Forces  (se- 

lected recoras) 

H.     RG  341,  Headauarters,  United  States  Air  Force  (se- 
lected recoras) 

I.      RG  389.  Office  of  the  Provost  Marshal  General  (se- 
lected records) 

J.       RG  391.  United  States  Army  Regular  Army  Mobil 
Units 

K.     RG  428,  General  Records  of  the  Department  of  the 
Navy  (selected  records) 

L.      RG  472.  Army  Vietnam  Collection  (selected 
records) 

Subtotal  for  Other 

TOTAL 


IFR  Doc.  94-28431 

Filed  11-14-94:  12:17  pm| 

Billing  code  7S1S-01-M 


1,732,500  pp. 

142.500  pp. 

5.655.000  pp. 

1.272,500  pp. 

407,500  pp. 

^33,000  pp. 

1,269,700  pp. 

4,870,000  pp. 

448,000  pp. 

240,000  pp. 

31,250  pp. 

5.864,000  pp. 

22.9  million  pp. 

43.9  million  pp. 
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821 59042.  59050 

826 59050 
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571 54881.  55073 

580 55404 
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17 54840.  56330.  56333 

20 55531 
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UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of  ■ 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federsil  laws.  It 
may  be  used  in  conjurKtion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superinterxjent  of 
Documerrts.  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone.  202-512- 
2470). 

H.J.  Res.  390/P.L.  103-464 

Designating  September  17, 
1994.  as  "Constitution  Day". 
(Nov.  9.  1994;  108  Stat.  4808; 
1  page) 

Last  List  November  7.  1994 


Federal  Register 
Document 
Drafting 
iiandboQic 

A  Handbook  for 
Regulation  Drafters 

This  handix)ok  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:    *|ti-ii  ^. 

w*"^"'  ChargB  your  ordf. 

M.  Mltijj  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  lnquines-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  23%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Prist 

2.  


(Company  or  personal  name) 
(Additional  address/attention  line) 
(Street  address) 

(City.  SUte.  ZIP  Code) 

t  > 

(Daytime  phone  including  am  code) 


3.  Please  choose  method  of  payment 

I — I  Check  payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


I I  VISA  or  MasterCard  Account 


-n 


(Credit  card  expiration  da(e) 


ThoMk  you  for  your  order! 


(Signature) 
4.  May  Tb:  New  Orders.  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12938  of  November  14,  1994 
Proliferation  of  Weapons  of  Mass  Destruction 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emereencv 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.),  the  National  Emergencies 
/^•^M^PJ^-^-^-  ^^^^  ^'  ^^9).  the  Arms  Export  Control  Act.  as  amended 
(22  U.S.C.  2751  et  seq.),  Executive  Orders  Nos.  12851  and  12924,  and  section 
301  of  title  3,  United  States  Code, 

I  WILLIAM  J.  CLINTON,  President  of  the  United  States  of  America,  find 
that  the  proliferation  of  nuclear,  biological,  and  chemical  weapons  ("weapons 
of  mass  destruction")  and  of  the  means  of  delivering  such  weapons,  con- 
stitutes an  unusual  and  extraordinary  threat  to  the  national  security  foreign 
policy,  and  economy  of  the  United  States,  and  hereby  declare  a  national 
emergency  to  deal  with  that  threat. 

Accordingly.  I  hereby  order: 

Section  1.  International  Negotiations.  It  is  the  policy  of  the  United  States 
to  lead  and  seek  multilaterally  coordinated  efforts  with  other  countries  to 
control  the  proliferation  of  weapons  of  mass  destruction  and  the  means 
of  delivering  such  weapons.  Accordingly,  the  Secretary  of  State  shall  cooper- 
ate in  and  lead  multilateral  efforts  to  stop  the  proliferation  of  weapons 
of  mass  destruction  and  their  means  of  delivery. 

Sec.  2.  Imposition  of  Controls.  As  provided  herein,  the  Secretary  of  State 
and  the  Secretary  of  Commerce  shall  use  their  respective  authorities,  includ- 
ing the  Arms  Export  Control  Act  and  the  International  Emergency  Economic 
Powers  Act,  to  control  any  exports,  to  the  extent  they  are  not  already 
controlled  by  the  Department  of  Energy  and  the  Nuclear  Regulatory  Commis- 
sion, that  either  Secretary  determines  would  assist  a  country  in  acquiring 
the  capability  to  develop,  produce,  stockpile,  deliver,  or  use  weapons  of 
mass  destruction  or  their  means  of  delivery.  The  Secretar>'  of  State  shall 
pursue  early  negotiations  with  foreign  governments  to  adopt  effective  meas- 
ures comparable  to  those  imposed  under  this  order. 

Sec.  3.  Department  of  Commerce  Controls,  (a)  The  Secretary  of  Commerce 
shall  prohibit  the  export  of  any  goods,  technology,  or  services  subject  to 
the  Secretary's  export  jurisdiction  that  the  Secretary  of  Commerce  determines, 
in  consultation  with  the  Secretary  of  State,  the  Secretary  of  Defense,  and 
other  appropriate  officials,  would  assist  a  foreign  country  in  acquiring  the 
capability  to  develop,  produce,  stockpile,  deliver,  or  use  weapons  of  mass 
destruction  or  their  means  of  delivery.  The  Secretary  of  State  shall  pursue 
early  negotiations  with  foreign  governments  to  adopt  effective  measures 
comparable  to  those  imposed  under  this  section. 

(b)  Subsection  (a)  of  this  section  will  not  apply  to  export*;  relating  to  a 
particular  category  of  weapons  of  mass  destruction  (i.e.,  nuclear,  chemical, 
or  biological  weapons)  if  their  destination  is  a  country  with  whose  govern- 
ment the  United  States  has  entered  into  a  bilateral  or  multilateral  arrangement 
for  the  control  of  that  category  of  weapons  of  mass  destruction-related  goods 
(including  delivery  systems)  and  technology,  or  maintains  domestic  export 
controls  comparable  to  controls  that  are  imposed  by  the  United  States  with 
respect  to  that  category  of  goods  and  technology,  or  that  are  otherwise 
deemed  adequate  by  the  Secretary  of  State. 
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(c)  The  Secretary  of  Commerce  shall  require  validated  licenses  to  implement 
this  order  and  shall  coordinate  any  license  applications  with  the  Secretary 
of  State  and  the  Secretary  of  Defense. 

(d)  The  Secretary  of  Commerce,  in  consultation  with  the  Secretary  of  State, 
shall  take  such  actions,  including  the  promulgation  of  rules,  regulations, 
and  amendments  thereto,  as  may  be  necessary  to  continue  to  regulate  the 
activities  of  United  States  persons  in  order  to  prevent  their  participation 
in  activities  that  could  contribute  to  the  proliferation  of  weapons  of  mass 

-  destruction  or  their  means  of  delivery,  as  provided  in  the  Export  Administra- 
tion Regulations,  set  forth  in  Title  15,  Chapter  VII,  Subchapter  C,  of  the 
Code  of  Federal  Regulations,  Parts  768  to  799  inclusive. 

Sec.  4.  Sanctions  Against  Foreign  Persons,  (a)  In  addition  to  the  sanctions 
imposed  on  foreign  persons  as  provided  in  the  National  Defense  Authoriza- 
tion Act  for  Fiscal  Year  1991  and  the  Chemical  and  Biological  Weapons 
Control  and  Warfare  Elimination  Act  of  1991.  sanctions  also  shall  be  imposed 
on  a  foreign  person  with  respect  to  chemical  and  biological  weapons  pro- 
liferation if  the  Secretary  of  State  determines  that  the  foreign  person  on 
or  after  the  effective  date  of  this  order  or  its  predecessor,  Executive  Order 
No.  12735  of  November  16,  1990,  knowingly  and  materially  contributed 
to  the  efforts  of  any  foreign  country,  project,  or  entity  to  use,  develop, 
produce,  stockpile,  or  otherwise  acquire  chemical  or  biological  weapons. 

(b)  No  department  or  agency  of  the  United  States  Government  may  procure, 
or  enter  into  any  contract  for  the  procurement  of,  any  goods  or  services 
from  any  foreign  person  described  in  subsection  (a)  of  this  section.  The 
Secretary  of  the  Treasury  shall  prohibit  the  importation  into  the  United 
States  of  products  produced  by  that  foreign  person.  . 

(c)  Sanctions  pursuant  to  this  section  may  be  terminated  or  not  imposed 
against  foreign  persons  if  the  Secretary  of  State  determines  that  there  is 
reliable  evidence  that  the  foreign  person  concerned  has  ceased  all  activities 
referred  to  in  subsection  (a). 

(d)  The  Secretary  of  State  and  the  Secretary  of  the  Treasury  may  provide 
appropriate  exemptions  for  procurement  contracts  necessary  to  meet  U.S. 
operational  military  requirements  or  requirements  under  defense  production 
agreements,  sole  source  suppliers,  spare  parts,  components,  routine  servicing 
and  maintenance  of  products,  and  medical  and  humanitarian  items.  They 
may  provide  exemptions  for  contracts  in  existence  on  the  date  of  this  order 
under  appropriate  circumstances. 

Sec.  5.  Sanctions  Against  Foreign  Countries,  (a)  In  addition  to  the  sanctions 
imposed  on  foreign  countries  as  provided  in  the  Chemical  and  Biological 
Weapons  Control  and  Warfare  Elimination  Act  of  1991,  sanctions  also  shall 
be  imposed  on  a  foreign  country  as  specified  in  subsection  (b)  of  this 
section,  if  the  Secretary  of  State  determines  that  the  foreign  country  has, 
on  or  after  the  effective  date  of  this  order  or  its  predecessor.  Executive 
Order  No.  12735  of  November  16.  1990.  (1)  used  chemical  or  biological 
weapons  in  violation  of  international  law;  (2)  made  substantial  preparations 
to  use  chemical  or  biological  weapons  in  violation  of  international  law; 
or  (3)  developed,  produced,  stockpiled,  or  otherwise  acquired  chemical  or 
biological  weapons  in  violation  of  international  law. 

(b)  The  following  sanctions  shall  be  imposed  on  any  foreign  country  identi- 
fied in  subsection  (a)(1)  of  this  section  unless  the  Secretary  of  State  deter- 
mines, on  grounds  of  significant  foreign  policy  or  national  security,  that 
any  individual  sanction  should  not  be  applied.  The  sanctions  specified 
in  this  section  may  be  made  applicable  to  the  countries  identified  in  sub- 
sections (a)(2)  or  (a)(3)  when  the  Secretary  of  State  determines  that  such 
action  will  further  the  objectives  of  this  order  pertaining  to  proliferation. 
The  sanctions  specified  in  subsection  (b)(2)  below  shall  be  imposed  with 
the  concurrence  of  the  Secretary  of  the  Treasury. 

(1)  Foreign  Assistance.  No  assistance  shall  be  provided  to  that  country 
under  the  Foreign  Assistance  Act  of  1961.  or  any  successor  act,  or  the 
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Arms  Export  Control  Act,  other  than  assistance  that  is  intended  to  benefit 
the  people  of  that  country  directly  and  that  is  not  channeled  through  eovern- 
mental  agencies  or  entities  of  that  country. 

(2)  Multilateral  Development  Bank  Assistance.  The  United  States  shall  oppose 
any  loan  or  financial  or  technical  assistance  to  that  country  by  international 
financial  institutions  in  accordance  with  section  701  of  the  International 
Financial  Institutions  Act  (22  U.S.C.  262d). 

(3)  Denial  of  Credit  or  Other  Financial  Assistance.  The  United  States  shall 
deny  to  that  country  any  credit  or  financial  assistance  by  any  department 
agency,  or  instrumentality  of  the  United  States  Government, 

[4]  Prohibition  of  Arms  Sales.  The  United  States  Government  shall  not 
under  the  Arms  Export  Control  Act,  sell  to  that  country  any  defense  articles 
or  defense  services  or  issue  any  license  for  the  export  of  items  on  the 
United  States  Munitions  List. 

(5)  Exports  of  National  Security-Sensitive  Goods  and  Technology.  No  exports 
shall  be  permitted  of  any  goods  or  technologies  controlled  for  national 
security  reasons  under  the  Export  Administration  Regulations. 

(6)  Further  Export  Restrictions.  The  Secretary  of  Commerce  shall  prohibit 
or  otherwise  substantially  restrict  exports  to  that  country  of  goods  tech- 
nology, and  services  (excluding  agricultural  commodities  and  products  other- 
wise subject  to  control).  ^ 

(7)  Import  Restrictions.  Restrictions  shall  be  imposed  on  the  importation 
into  the  United  States  of  articles  (that  may  include  petroleum  or  any  petro- 
leum product)  that  are  the  growth,  product,  or  manufacture  of  that  country 

(8)  Landing  Rights.  At  the  earliest  practicable  date,  the  Secretary  of  State 
shall  terminate,  in  a  manner  consistent  with  international  law,  the  authoritv 
of  any  air  carrier  that  is  controlled  in  fact  by  the  government  of  that  country 
to  engage  in  air  transportation  (as  defined  in  section  101(10)  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  App.  1301(10)). 

Sec.  6.  Dura/ion.  Any  sanctions  imposed  pursuant  to  sections  4  or  5  of 
this  order  shall  remain  in  force  until  the  Secretary  of  State  determines 
tliat  lifting  any  sanction  is  in  the  foreign  policy  or  national  security  interests 
ot  the  United  States  or,  as  to  sanctions  under  section  4  of  this  order 
until  the  Secretary  has  made  the  determination  under  section  4(c). 

Sec.  7.  Implementation.  The  Secretary  of  State,  the  Secretary  of  the  Treasury 
and  the  Secretary  of  Commerce  are  hereby  authorized  and  directed  to  take 
such  actions,  including  the  promulgation  of  rules  and  regulations,  as  mav 
be  necessary  to  carry  out  the  purposes  of  this  order.  These  actions,  and 
in  particular  those  in  sections  4  and  5  of  this  order,  shall  be  made  in 
consultation  with  the  Secretary  of  Defense  and,  as  appropriate,  other  agencv 
heads  and  shall  be  implemented  in  accordance  with  procedures  established 
pursuant  to  Executive  Order  No.  12851.  The  Secretary  concerned  may 
redelegate  any  of  these  functions  to  other  officers  in  agencies  of  the  Federal 
Government.  All  heads  of  departments  and  agencies  of  the  United  States 
Government  are  directed  to  take  all  appropriate  measures  within  their  author- 
ity to  carry  out  the  provisions  of  this  order,  including  the  suspension  or 
termination  of  licenses  or  other  authorizations. 

^n^'  \^'^^^'^°^^on  of  Authorities.  Nothing  in  this  order  is  intended  to 
affect  the  continued  effectiveness  of  any  rules,  regulations,  orders,  licenses 
or  other  forms  of  administrative  action  issued,  taken,  or  continued  in  effect 
heretofore  or  hereafter  under  the  authority  of  the  International  Economic 
Emergency  Powers  Act,  the  Export  Administration  Act,  the  Arms  Export 
Control  Act.  the  Nuclear  Non-proliferation  Act,  Executive  Order  No  12730 
of  September  30,  1990,  Executive  Order  No.  12735  of  November  16  1990 
Executive  Order  No.  12924  of  August  18.  1994.  and  Executive  Order  No' 
12930  of  September  29, 1994. 

Sec.  9.  Judicial  Review.  This  order  is  not  intended  to  create,  nor  does 
It  create,  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
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law  by  a  party  against  the  United  States,  its  agencies,  officers,  or  any  other 
person. 

Sec.  10.  Revocation  of  Executive  Orders  Nos.  12735  and  12930.  Executive 
.Order  No.  12735  of  November  16.  1990.  and  Executive  Order  No.  12930 
of  September  29, 1994,  are  hereby  revoked. 

Sec  11.  Effective  Date.  This  order  is  effective  immediately. 

This  order  shall  be  transmitted  to  the  Congress  and  published  in  the  Federal 
Register. 
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GENERAL  ACCOUNTING  OFFICE 
4  CFR  Parts  28  and  29 

Personnel  Appeals  Board;  Procedunri 
Regulations 

AGENCY:  General  Accounting  Office 
Personnel  Appeals  Board. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  jurisdiction  of  the 
General  Accounting  Office  Personnel 
Appeals  Board  has  recently  been 
expanded  by  the  Architect  of  the  Capitol 
Human  Resources  Act.  which  became 
effective  on  July  22. 1994.  Under  this 
new  legislation,  employees  of  the 
Architect  of  the  Capitol  may  file  appeals 
with  the  Board  alleging  discrimination 
in  employment  based  on  race,  color, 
sex,  national  origin,  reUgion,  age.  or 
disability.  They  may  also  file  appeals 
alleging  retaliation  for  exercising  rights 
under  the  new  law.  The  Board  is  issuing 
procedural  regulations  to  implement 
this  new  authority.  The  regulations 
below  also  include  a  few  conforming 
amendments  to  the  procedures 
governing  claims  filed  by  employees  of 
the  General  Accounting  Office,  and  a 
change  to  the  procedures  for  obtaining 
judicial  review  of  Board  decisions 
necessitated  by  a  recent  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Because  of 
the  need  to  have  procedures  in  place  to 
implement  the  Board's  new  jurisdiction, 
these  regulations  are  being  made 
effective  immediately,  on  an  interim 
basis.  The  Board  is.  however,  very 
interested  in  receiving  comments  from 
the  public  before  it  finalizes  these 
regulations. 

DATES:  These  interim  regulations  are 
eff£x:tive  on  November  16.  1994. 
Comments  on  these  regulations  must  be 
received  by  the  Board  on  or  before 
February  24. 1995. 


AOOWESSES:  Comments  should  be 
addressed  to;  Patricia  Reardon,  CleA  of 
the  Board.  General  Accounting  Office 
Personnel  Appeals  Board,  Suite  830. 
Union  Center  Plaza  II.  441  G  Stxvet, 
NVV.,  Washington.  DC  20548. 
FOR  FURTHER  INFCMMATION  CONTACT: 
Barbara  Lipsky,  Attorney.  Personnel 
Appeals  Board.  202-512-6137. 
SUPPLEMENTARY  INF0RMATK3N:  The 
Architect  of  the  Capitol  Human 
Resources  Act,  Pub.  L.  103-283.  sec. 
312. 108  Stat.  1443.  went  into  effect  on 
July  22. 1994.  Under  this  new 
legislation,  the  Architect  of  the  Capitol 
is  required  to  "establish  and  maintain  a 
personnel  management  system  that 
incorporates  fundamental  principles 
that  exist  in  other  modern  personnel 
systems."  Id.  at  sec.  312(b)(2).  One 
important  part  of  the  Act  requires  that 
all  personnel  actions  affecting 
employees  of  the  Architect  of  the 
Capitol  be  taken  bee  from 
discrimination  based  on  race,  color, 
religion,  sex.  national  origin,  age.  or 
disability.  Id.  at  sec.  312(e)(2)(A).  The 
Act  also  bans  intimidation  of  or  reprisal 
against  employees  who  exercise  their 
rights  under  the  Act.  Id.  at  sec. 
312(eJ(2)(B).  In  order  to  ensure 
enforcement  of  these  rights,  the  Act 
authorizes  employees  of  the  Architect  of 
the  Capitol  to  file  charges  alleging 
discrimination  or  retaliation  with  the 
General  Accounting  Office  Personnel 
Aj^eals  Board.  Id.  at  sec.  312(e)(3)(A). 

The  regulations  set  forth  in  Part  29 
below  pro\'ide  the  procedures  that  will 
govern  this  new  area  of  the  Board's 
jurisdiction.  Because  the  Board  needs  to 
have  procedures  in  place  to  address  any 
charge  that  is  filed  by  an  Architect  of 
the  Capitol  employee,  these  regulations 
are  being  made  effective  immediately, 
on  an  interim  basis.  At  the  same  time, 
however,  the  Board  is  soliciting 
comments  on  the  regulations  from  the 
Architect  of  the  Capitol  and  its 
employees,  the  General  Accounting 
Office  and  its  employees,  and  the 
public.  These  comments  will  be  . 
considered  fully  before  final  regulations 
are  adopted. 

In  drafting  these  regulations,  the 
Board  has  attempted,  wherever  possible, 
to  adopt  the  same  procedures  that  are 
applicable  to  cases  brought  before  the 
Board  by  employees  of  the  General 
Accounting  Office  (GAO).  In  the 
Architect  of  the  Capitol  Human 
Resources  Act.  Congress  stated  that 
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employees  of  the  Architect  of  the 
Capitol  may  file  a  charge  with  the  Board 
"in  accordance  with  the  General 
Accounting  Office  Personnel  Act  of 
1980  IGAOPA]  (31  U.S.C  751-55)."  Id. 
at  sec  312(e)(3)(A).  The  referenced 
sections  of  the  GAOPA  estabUsh  both 
the  Board  and  its  General  Counsel.  The 
Board  is  authorized  to  hear  and  to 
adjudicate  certain  personnel  appeals  by 
GAO  employees,  and  the  General 
Counsel  is  empowered  to  investigate 
prohibited  personnel  practices 
(including  prohibited  discrimination) 
and  other  matters  within  the  Board's 
jurisdiction.  31  U.S.C.  752-753. 
Pursuant  to  its  authority  under  31 
U.S.C.  753(d).  the  Board  has  long  had 
published  regulations  which  define  the 
role  of  the  General  Counsel  and  the 
procedures  to  be  followed  in  pursuing 
an  appeal  before  the  Board.  See,  4  CFR 
Part  28.  The  Board  concludes  that,  by 
selecting  the  PAB  to  hear  appeals  from 
employees  of  the  Architect  of  the 
Capitol  and  by  stating  that  such  appeals 
should  be  filed  "in  accordance  with" 
the  GAOPA.  Congress  intended  the 
Board  to  follow  the  same  enforcement 
scheme  for  Architect  of  the  Capitol 
employees  as  it  does  for  GAO 
employees. 

As  a  result,  the  Board's  General 
Counsel  will  play  the  same  important 
enforcement  role  for  Architect  of  the 
Capitol  employees  as  he  does  for  GAO 
employees.  Charges  of  discrimination  or 
retaliation  will  initially  be  filed  with 
and  investigated  by  the  Board  s  General 
Counsel.  See  §  29.8  below.  If  the  General 
Counsel  concludes  that  there  are 
reasonable  grounds  to  believe  that  the 
employee's  rights  have  been  violated, 
the  General  Counsel  will  represent  the 
individual  before  Uie  Board,  unless  the 
individual  elects  not  to  be  represented 
by  the  General  Counsel.  §  29.9(d).  This 
access  to  professional  representation  is 
a  significant  procedural  benefit  The 
General  Counsel  is  not,  however,  a 
"gatekeeper"  who  can  limit  an 
employees  right  to  present  his  or  her 
case  to  the  Board.  If  the  General  Counsel 
does  not  find  reasonable  grounds  to 
believe  that  there  has  been 
discrimination  or  retaliation,  the 
employee  may  still  pursue  the  matter 
before  the  Board  on  his  or  her  own  or 
with  private  counsel. 

Under  the  procedures  appUcable  to 
GAO,  the  Board's  General  Counsel  may 
also  initiate  proceedings  in  his  or  her 
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own  name  before  the  Board  seeking 
corrective  action,  disciplinary  action,  or 
a  stay  of  a  personnel  action,  where  the 
General  Counsel  concludes  that  there  is 
reason  to  believe  that  a  prohibited 
personnel  practice  (including  prohibited 
discrimination)  is  occurring  or  has 
occurred.  See.  4  CFR  Part  28.  Subpart  G. 
The  Board's  General  Counsel  will  also 
have  this  same  enforcement  authority 
with  respect  to  alleged  discriminatory 
practices  within  the  Architect  of  the 
Capitol.  See.  §  29.12  below. 

Some  other  notable  features  of  the 
new  part  29  are  summarized  below: 

1.  befinition  of  "Emplovee  of  the 
Architect  of  the  Capitol"  '(§  29.2):  The 
term  "employee  of  the  Architect  of  the 
Capitol"  is  specifically  defined  in  the 
Architect  of  the  Capitol  Human 
Resources  Act.  See.  Pub.  L.  103-283, 
sec.  312(e)(1)(A).  That  definition  is 
restated  in  the  Board's  regulations.  It 
includes  all  employees  of  the  Architect 
of  the  Capitol,  the  Botanic  Garden,  and 
the  Senate  restaurants.  It  does  not 
include  House  of  Representatives  garage 
or  parking  lot  attendants.  "Employee" 
encompasses  not  only  current 
employees,  buf  also  applicants  for 
employment  and  former  employees 
when  certain  specified  requirements  are 
met.  Every  time  the  term  "employee  of 
the  Architect  of  the  Capitol"  or 
"pmployee"  is  used  in  the  regulations, 
it  includes  all  the  individuals  covered 
by  the  definition  in  §  29.2. 

2.  Description  of  the  Board's 
jurisdiction  over  claims  of  retaliation 
(§  29.3(b)):  The  Architect  of  the  Capitol 
Human  Resources  Act  prohibits 
"intimidation  of,  or  reprisal  against," 
any  employee  because  of  the  exercise  of 
a  right  under  the  Act.  See.  Pub.  L.  103- 
283,  sec.  312(e)(2)(B).  In  order  to  assist 
employees  in  knowing  what  actions  are 
covered  by  this  term,  the  regulation 
enumerates  four  particular  kinds  of 
retaliation  claims  that  may  be  brought 
before  the  Board.  This  list  is  patterned 
after  the  language  of  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended,  42 
U.S.C.  2000e-3.  Using  Title  VII  as  a 
model  is  appropriate  because  the 
Architect  of  the  Capitol  Human 
Resources  Act  itself  refers  to  Title  VII  to 
provide  a  definition  of  what  constitutes 
unlawful  discrimination.  See,  sec. 
312(e)(2)(A). 

3.  Exhaustion  of  administrative 
remedies  (§29.6):  The  Architect  of  the 
Capitol  Human  Rnsoiirces  Act  states  that 
an  employee  may  not  file  a  charge  with 
the  Board  until  that  employee  has  first 
filed  a  complaint  of  discrimination  with 
the  Architect  of  the  Capitol  and 
exhausted  the  remedies  provided  by  the 
Architect  for  the  resolution  of  such 
complaints.  Public  Law  103-283,  sec. 


312(e)(3)(A).  The  Board's  regulations 
define  what  constitutes  exhaustion  of 
those  remedies.  The  Board  will  consider 
the  Architect's  internal  procedures  to  be 
exhausted  when  either  of  the  following 
occurs:  (a)  The  employee  receives  a  final 
decision  on  his  or  her  complaint;  or  (b) 
120  days  have  passed  without  the 
issuance  of  a  final  decision  by  the 
Architect.  This  latter  provision  is 
important  to  ensure  that  employees 
have  a  meaningful  right  to  present  their 
claims  to  the  Board,  while  witness 
memories  are  still  fresh  and  effective 
relief  can  be  fashioned.  The  same 
provision  is  contained  in  the  Board's 
regulations  applicable  to  GAO 
employees.  See.  4  CFR  28.98(b)(2).  It  is 
also  comparable  to  the  procedures 
followed  in  the  executive  branch  for 
appeals  of  discrimination  claims.  See,  5 
CFR  1201.154(b)(2);  29  CFR  1614.108(0- 
The  Board  appreciates,  however,  that 
this  provision  may  work  a  hardship  for 
complaints  that  are  already  pending 
before  the  Architect  of  the  Capitol  on 
the  date  that  these  interim  regulations 
are  adopted.  For  such  pending  cases,  it 
may  be  difficult  for  the  Architect  to 
issue  a  decision  within  120  days 
because  it  had  no  prior  notice  that  the 
Board  would  consider  administrative 
remedies  exhausted  after  that  point.  To 
ameliorate  this  problem,  the  Board  is 
adopting  a  special  rule  applicable  only 
to  charges  filed  with  the  Board's  General 
Counsel  prior  to  March  1,  1995.  Such 
charges  may  still  be  filed  with  the 
Board's  General  Counsel  after  the 
passage  of  120  days  if  no  final  decision 
has  been  issued  by  the  Architect  of  the 
Capitol.  However,  once  the  charge  is 
filed,  the  Architect  may,  upon  request, 
obtain  a  deferral  of  proceedings  on  the 
charge  for  up  to  60  days  in  order  to 
permit  the  Architect  to  issue  a  final 
decision  on  the  claim.  This  special  rule 
will  not  apply  to  charges  filed  with  the 
General  Counsel  after  March  1, 1995, 
and  will  not  be  included  in  the  Board's 
final  rules. 

4.  Class  Actions  (§§29.6  and  29.8): 
These  regulations  permit  an  employee 
to  file  a  charge  as  representative  of  a 
class  of  employees  of  the  Architect  of 
the  C^ipitol.  GAO  employees  currently 
enjoy  this  right,  as  do  executive  branch 
employees.  See,  4  CFR  28.97;  29  CFR 
1614.204.  In  interpreting  the  ban  on 
discrimination  in  Federal  employment 
contained  in  Title  VII  of  the  Civil  Rights 
Act,  the  United  States  District  Court  for 
the  District  of  Columbia  held  that 
executive  branch  agencies  must  accept 
class  complaints  and  provide  class  relief 
in  appropriate  circumstances.  Barrett  v. 
U.S.  Civil  Service  Commission,  69 
F.R.D.  544  (D.D.C.  1975).  A  similar 
interpretation  of  the  Architect  of  the 


Capitol  Human  Resources  Act  is 
justified,  as  it  essentially  extends  the 
Title  VII  ban  on  discrimination  to  the 
Architect  of  the  Capitol. 

5.  Time  periods  for  filing  charges  with 
the  General  Counsel  or  petitions  for 
review  with  the  Board  (§§29.8  and 
29.10):  The  current  regulations 
applicable  to  claims  filed  by  employees 
of  the  GAO  require  such  employees  to 
file  a  charge  with  the  Board's  General 
Counsel  within  20  days  after  receiving 
the  agency's  decision  on  a  complaint  of 
discrimination  or  retaliation.  4  CFR 
28.98(b).  Similarly,  employees  have  20 
days  after  service  of  a  Right  to  Appeal 
Letter  by  the  Board's  General  Counsel, 
in  which  to  file  a  petition  for  review 
with  the  Board.  4  CFR  28.18(b).  The 
Board  was  concerned  that  this  20-day 
period  may  not  provide  sufficient  time 
for  employees  of  the  Architect  of  the 
Capitol  to  file  their  claims  with  the 
Board  and  its  General  Counsel.  The 
Board  is  not  a  part  of  their  agency  and 
it  is  not  located  in  one  of  their 
buildings.  It  will  take  some  time  for 
employees  of  the  Architect  of  the 
Capitol  to  become  familiar  with  the 
Board's  existence,  its  procedures,  and 
its  location.  For  this  reason  the  Board 
has  increased  the  time  period  for  filing 
charges  with  the  General  Counsel  and 
petitions  for  review  with  the  Board  to  30 
days.  In  order  to  have  consistent 
regulations  for  the  two  agencies  within 
the  Board's  jurisdiction,  the  Board  is 
also  increasing  these  filing  times  to  30 
days  for  claims  filed  by  employees  of 
the  General  Accounting  Office. 

6.  Application  of  these  regulations  to 
pending  cases  (§29.13):  The  Architect 
of  the  Capitol  Human  Resources  Act 
became  effective  on  July  22.  1994.  From 
that  date  forward,  employees  of  the 
Architect  of  the  Capitol  have  enjoyed 
the  right  to  bring  their  claims  of 
discrimination  to  the  Board,  once  they 
have  exhausted  the  necessary  remedies 
within  their  agency.  The  legislative 
history  of  the  Act  carves  out  one 
exception  to  this  rule.  Certain 
employees  of  the  Architect  of  the 
Capitol  had  the  right,  prior  to  July  22, 
1994,  to  file  a  complaint  of 
discrimination  with  the  Office  of  Senate 
Fair  Employment  Practices.  See, 
Government  Employee  Rights  Act  of 
1991,  2  U.S.C.  1201.  Any  complaint  of 
discrimination  that  was  pending  with  or 
on  appeal  from  that  office  on  July  22. 
1994,  is  to  continue  to  be  processed  by 
that  office,  pursuant  to  the  pro<:eduros 
of  the  Government  Employee  Rights  Ad 
of  1991.  See.  H.  R.  Rep.  No.  103-567, 
103d  Cong..  2d  Sess.  at  14  (1994). 
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Changes  to  the  Procedures  Applicable 
to  Employees  of  the  General  Accountine 
OfHce 


The  adoption  of  the  new  regulations 
concerning  employees  of  the  Architect 
of  the  Capitol  necessitates  certain 
conforming  amendments  to  4  CFR  Part 
28,  which  sets  forth  the  procedures 
applicable  to  employees  of  the  GAO.  In 
addition,  the  Board  is  amending  the 
provisions  of  its  regulations  concerning 
judicial  review  of  Board  decisions  to 
reflect  a  recent  decision  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  These  changes  are 
described  below. 

1.  Purpose  and  scope  (§28.1):  Section 
28.1  has  been  amended  to  make  clear 
that  the  procedures  in  Part  28 
implement  the  Board's  authority  with 
respect  to  GAO  employees,  while  the 
prooedures  applicable  to  Architect  of 
the  Capitol  employees  are  set  forth  in 
Part  29. 

2.  Time  periods  for  filing  charges  with 
the  Board's  General  Counsel  and  for 
filing  petitions  for  review  with  the  Board 
(§§28.11.  28.18.  and  28.98):  The  Board 
is  e.xpanding  the  time  periods  for  filing 
charges  with  the  Board's  General 
Counsel  and  for  filing  petitions  for 
review  with  the  Board.  GAO  employees 
will  now  have  30  days  following  the 
relevant  agency  action  in  which  to  file 
charges  with  the  Board's  General 
Counsel.  In  addition,  they  will  have  30 
days  following  service  of  a  Right  to 
Appeal  Letter  by  the  Board's  General 
Counsel  in  which  to  file  a  petition  for 
re\'iew  with  the  Board. 

As  discussed  above,  the  Board 
concluded  that  expanded  filing  periods 
were  necessary  in  order  to  give 
employees  of  the  Architect  of  the 
Capitol  sufficient  time  in  which  to 
exercise  their  appeal  rights.  The  Board 
decided  that  it  was  desirable  to  have 
one  consistent  set  of  time  frames 
applicable  to  all  claims  that  are  filed 
with  the  Board.  It  therefore  decided  to 
extend  these  expanded  time  periods  to 
claims  filed  by  GAO  employees.  As  a 
result.  GAO  employees  will  also  have 
the  benefit  of  additional  time  in  which 
to  make  decisions  about  their  appeal 
options,  and  to  prepare  and  submit  their 
papers  to  the  Board.  See  changes  below 
to  §§  28.11(b).  28.18(b).  and  28.98(b) 
and  (c). 

3.  fudicial  review  of  Board  decisions 
l§  28.90):  Two  changes  have  been  made 
to  the  procedures  for  seeking  judicial 
review  of  Board  decisions.  First,  the 
Architect  of  the  Capitol  Human 
Resources  Act  amended  the  Board's 
governing  statute  to  make  clear  that 
final  Board  decisions  concerning 
Architect  of  the  Capitol  employees  may 


be  appealed  to  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit.  See, 
Pub.  L.  103-283.  sec.  312(e)(4)(C).  This 
statutory  change  is  reflected  in  the 
amendment  to  §  28.90(a)  below. 
Several  sections  of  the  Board's 
regulations  that  concern  judicial 
remedies  have  also  been  amended  in 
light  of  the  decision  of  the  United  Sutes 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  Ramey  v.  Bowsber, 
9  F.3d  133  (DC.  Or.  1993).  For  many 
years,  the  Board's  regulations  have 
provided  that  employees  complaining  of 
unlawful  discrimination  on  the  basis  on 
race,  color,  religion,  sex,  national  origin, 
age,  or  disability  may  file  suit  in  Federal 
district  court  even  after  they  have 
received  a  final  decision  from  the  Board 
on  their  claim.  See,  current  4  CFR 
28.100.  In  Ramey,  the  District  of 
Columbia  Circuit  held  that  the  Board's 
interpretation  was  erroneous  and  that  an 
employee's  only  recourse  following  a 
final  decision  of  the  Board  on  a  claim 
of  discrimination  is  to  seek  appellate 
review  before  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit. 

Ramey  is  binding  in  the  District  of 
Columbia  Circuit  where  a  great  many  of 
the  employees  within  the  Board's 
jurisdiction  are  employed  and  would  be 
bringing  suit.  While  there  exists  the 
possibility  that  another  circuit  might 
some  day  render  a  different 
interpretation,  it  is  clear  that  the  Board 
has  no  authority  to  define  the 
jurisdiction  of  the  Federal  courts.  A 
Board  r^ulation  on  this  subject, 
therefore,  could  not  be  binding  and 
might  have  the  effect  of  giving 
employees  erroneous  advice  on  their 
judicial  remedies.  For  this  reason,  the 
Board  has  decided  to  confine  the  scope 
of  its  regulations  to  the  conduct  of 
matters  before  the  Board,  and  to 
eliminate  any  interpretations 
concerning  what  alternate  judicial 
remedies  might  be  available  to 
employees.  The  Board  has.  therefore, 
deleted  §  28.100  in  its  entirety  and 
eliminated  all  cross  references  to  that 
section.  See  changes  to  §§28.17.  28.90, 
28.100,  and  28.101. 

The  Board  will  retain  §  28.90  which 
informs  employees  of  the  procedures  for 
seeking  judicial  review  of  a  final  Board 
decision  before  the  Federal  Circuit.  This 
is  retained  because  such  appeals  are 
explicitly  authorized  by  the  Board's 
governing  statute  and  because  there  is 
no  legal  dispute  about  an  employee  s 
right  to  file  such  appeals.  The  legal 
uncertainty  highlighted  by  the  Ramey 
case  concerns  whether  GAO  employees 
have  any  other  options  for  obtaining 
judicial  consideration  of  their  claims  of 
discrimination.  The  Board  will  leave 
that  matter  for  resolution  by  the  courts. 


ListofSubfects 

4  CFR  Part  28 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Government  emplo)'ees. 
Labor-management  relations. 

4  CFR  Part  29 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Government  employees. 

For  the  reasons  set  out  in  the 
preamble.  Title  4.  Chapter  I,  Subchapter 
B.  Code  of  Federal  Regulations,  is 
amended  as  follows. 

1.  The  authority  citation  for  Part  28 
continues  to  read  as  follows: 

Authority:  31  U.S.C  753. 

2.  The  heading  of  Part  28  is  revised 
to  read  as  follows: 

PART  2&-GENERAL  ACCOUNTING 
OFFICE  PERSONNEL  APPEALS 
BOARD;  PROCEDURES  APPUCABLE 
TO  CLAIMS  CONCERNING 
EMPLOYMENT  PRACTICES  AT  THE 
GENERAL  ACCOUNTING  OFFICE 

3.  and  4.  Section  28.1  is  revised  to 
read  as  follows: 

§28.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part 
implement  the  Board's  authority  with 
respect  to  employment  practices  within 
the  General  Accounting  Office  (GAO). 
pursuant  to  the  General  Accounting 
Office  Personnel  Act  of  1980.  31  U.S.C. 
751-755.  Regulations  implementing  the 
Board's  authority  with  respect  to 
employment  practices  within  the 
Architect  of  the  Capitol,  pursuant  to  the 
Architect  of  the  Capitol  Human 
Resources  Act,  Public  Law  103-283,  sec. 
312.  108  Stat.  1443  (July  22. 1994). 
appear  in  4  CFR  part  29. 

(d)  The  purpose  of  the  rules  in  this 
part  is  to  estabhsh  the  procedures  to  be 
followed: 

(1)  By  the  GAO,  in  its  dealings  with 
the  Board; 

(2)  By  employees  of  the  GAG  or 
applicants  for  employment  with  the 
GAO.  or  by  groups  or  organizations 
claiming  to  be  affected  adversely  by  the 
operations  of  the  GAO  personnel 
system; 

(3)  By  employees  or  organizations 
petitioning  for  protection  of  rights  or 
extension  of  benefits  granted  to  them 
under  Subchapters  III  and  IV  of  Chapter 
7ofTitle31.U.S.C.;and 

(4)  By  the  Board,  in  carrying  out  its 
responsibilities  under  Subchapters  III 
and  IV  of  Chapter  7  of  Title  31.  U.S.C. 

(c)  The  scope  of  the  Board's 
operations  encompasses  the 
investigation  and.  where  necessary. 
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adjudication  of  cases  arising  luider  31 
U.S.C.  753.  In  addition,  the  Board  has 
authority  for  oversight  of  the  equal 
employment  opportunity  program  at 
GAO.  This  includes  the  review  of 
policies  and  evaluation  of  operations  as 
they  relate  to  EEO  objectives  and.  where 
necessary,  the  ordering  of  corrective 
action  for  violation  of  or  inconsistencies 
with  equal  employment  opportunity 
laws. 

(d)  In  considering  any  procedural 
matter  not  specifically  addressed  in 
these  rules,  the  Board  will  be  guided, 
but  not  bound,  by  the  Federal  Rules  of 
Civil  Procedure. 

5.  Paragraph  (b)  of  §  28.11  is  revised 
to  read  as  follows: 

§  28.1 1    Filing  a  charge  with  the  General 

Counsel. 

•        *        •        *        * 

(b)  When  to  file.  (1)  Charges  relating 
to  adverse  and  performance-based 
actions  must  be  filed  within  30  days 
after  the  effective  date  of  the  action. 

(2)  Charges  relating  to  other  personnel 
actions  must  be  filed  within  30  days 
after  the  effective  date  of  the  action  or 
30  days  after  the  charging  party  knew  or 
should  have  known  of  the  action. 

(3)  Charges  which  include  an 
allegation  of  prohibited  discrimination 
shall  be  filed  in  accordance  with  the 
special  rules  set  forth  in  §  28.98. 

(4)  Charges  relating  to  continuing 
violations  may  be  filed  at  any  time. 
«        •        •        •        * 

6.  Paragraph  (c)(3)  of  §28.17  is 
revised  to  read  as  follows: 

§  28.1 7    Internal  appeals  of  Board 
employees. 

•  *        •         •         • 

(c)*   •   * 

(3)  In  any  event,  whoever  is  so 
appointed  shall  possess  ail  of  the 
powers  and  authority  possessed  by  the 
Board  in  employee  appeals  cases.  The 
decision  of  the  administrative  law 
judge,  administrative  judge  or  arbitrator 
shall  be  a  final  decision  of  the  Board,  in 
the  same  manner  as  if  rendered  by  the 
Board  under  §  28.86(e).  The  procedure 
for  judicial  review  of  the  decision  shall 
be  the  same  as  that  described  in  §  28.90. 

•  •        •        •        • 

7.  Paragraph  (b)  of  §  28.18  is  revised 
to  read  as  follows: 

§  28.18    Filing  a  petition  for  review  with  the 
Board. 

•  •        •        •        * 

(b)  When  to  file.  Petitions  for  review 
must  be  filed  within  30  days  after 
service  upon  the  charging  party  of  the 
Right  to  Appeal  Letter  from  the  General 
Counsel. 


8.  Section  28.90  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b)  and  redesignating 
paragraph  (c)  as  paragraph  (b)  as 
follows: 

§  28.90    Board  procedures;  Judicial  review. 

(a)  A  final  decision  by  the  Board 
under  31  U.S.C.  753(a)  (1),  (2).  (3).  (6), 
(7)  or  (9)  may  be  appealed  to  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  within  30  days  after  the 
petitioner  receives  notice  of  the  Board's 
decision. 

•  •        •        •        • 

9.  Paragraphs  (b)(1),  (b)(3)  and  (c)(1) 
of  §  28.98  are  revised  to  read  as  follows: 

§  28.98    Individual  charges  in  EEO  cases. 

•  «         *         *         * 

(b)*  *  * 

(1)  Within  30  days  from  the  receipt  by 
the  charging  party  of  a  GAO  decision 
rejecting  the  complaint  in  whole  or  part; 

(2)*   *   * 

(3)  Within  30  days  from  the  receipt  by 
the  charging  party  of  a  final  GAO . 
decision  concerning  the  complaint  of 
discrimination. 

(c)*   *   * 

(1)  File  a  charge  directly  with  the 
Board's  General  Counsel  within  30  days 
of  the  effective  date  of  the  personnel 
action  and  raise  the  issue  of 
discrimination  in  the  course  of  the 
proceedings  before  the  Board;  or 


§  28.1 00    [Removed  and  Reserved] 

10.  Section  28.100  is  removed  end 
reser\'ed. 

11.  Section  28.101  is  revised  to  read 
as  follows: 

§  28.1 01    Termination  of  Board 
proceedings  when  suit  is  filed  in  Federal 
District  Court 

Any  proceeding  before  the  Board  shall 
be  terminated  when  an  employee  or 
applicant  who  is  alleging  violation  of 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended.  42  U.S.C.  2000e-16,  the 
Rehabihtation  Act,  29  U.S.C.  791,  or  the 
Age  Discrimination  in  Employment  Act, 
29  U.S.C.  633a,  files  suit  in  Federal 
District  Court. 

12.  Part  29  is  added  to  read  as  follows: 

PART  29— GENERAL  ACCOUNTING 
OFFICE  PERSONNEL  APPEALS 
BOARD;  PROCEDURES  APPLICABLE 
TO  CLAIMS  CONCERNING 
EMPLOYMENT  PRACTICES  AT  THE 
ARCHITECT  OF  THE  CAPITOL 


Sec. 
29.1 
29.2 
29.3 
29.4 


Purpose  and  scope. 
Dennitidhs. 

lurisdiction  of  the  Board. 
Computation  of  time. 


29.5  Informal  procedural  advice. 

29.6  Requirement  for  exhaustion  of  internal 
administrative  remedies  provided  by  the 
Architect  of  the  Capitol. 

29.7  Notice  of  appeal  rights. 

29.8  Filing  a  charge  with  the  General 
Counsel. 

29.9  General  Counsel  procedures. 

29.10  Filing  a  jietition  for  review  with  the 
Board. 

29.11  Board  procedures  on  petitions  for 
review. 

29.12  Proceedings  brought  by  the  General 
Counsel  seeking  corrective  action, 
disciplinary  action  or  a  stay. 

29.13  Applicability  of  this  part  to  pending 
cases. 

Authority:  31  U.S.C.  753. 

§29.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Board's  authority  under 
the  Architect  of  the  Capitol  Human 
Resources  Act,  Public  Law  103-283,  sec. 
312, 108  Stat.  1443  (July  22,  1994).  That 
act  authorizes  the  Board  to  adjudicate 
certain  claims  of  discrimination  and 
retaliation  brought  by  employees  of  the 
Architect  of  the  Capitol.  The  rules 
contained  in  this  part  establish  the 
procedures  to  be  followed  by: 

(1)  Employees  of  the  Architect  of  the 
Capitol  in  pursuing  discrimination  and 
retaliation  claims  before  the  Board; 

(2)  The  Architect  of  the  Capitol  in  its 
dealings  with  the  Board;  and 

(3)  The  Board  in  carrying  out  its 
responsibilities  under  the  Architect  of 
the  Capitol  Human  Resources  Act. 

(b)  In  considering  any  procedural 
matter  not  specifically  addressed  by 
these  rules,  the  Board  will  be  guided, 
but  not  bound,  by  the  Federal  Rules  of 
Civil  Procedure. 

§29.2    Definitions. 

In  this  part — 

Board  means  the  General  Accounting 
Office  Personnel  Appeals  Board  as 
established  by  31  U.S.C.  751. 

Charge  means  an  allegation,  filed  with 
the  Board's  General  Counsel,  of  an 
unlawful  discriminatory  practice  that  is 
within  the  Board's  jurisdiction  under 
the  Architect  of  the  Capitol  Human 
Resoiuces  Act,  Public  Law  103-283,  set. 
312. 108  Stat.  1443  (July  22, 1994). 

Charging  party  means  an  individual 
filing  a  charge  with  the  Board's  General 
Counsel. 

Clerk  of  the  Board  means  the 
individual  appointed  by  the  Board  to 
receive  papers  filed  with  the  Board,  to 
maintain  the  Board's  official  files,  and 
to  advise  parties  and  members  of  the 
public  on  the  Board's  procedures. 

Days  mean  calendar  days. 

Employee  of  the  Architect  of  the 
Capitol  means  any  employee  of  or 
applicant  for  employment  with  the 
Architect  of  the  Capitol,  the  Botanic 


Garden,  or  the  Senate  restaurants.  It  also 
includes,  within  180  days  after  the 
termination  of  such  employment,  any 
individual  who  was  formerly  an 
employee  of  the  Architect  of  the  Capitol, 
the  Botanic  Garden,  or  the  Senate 
restaurants,  and  whose  claim  of 
violation  arises  out  of  such 
employment.  The  term  "employee  of  the 
Architect  of  the  Capitol"  does  not 
include  any  individual  who  is  a  House 
of  Representatives  garage  or  parking  lot 
attendant,  including  the  superintendent. 

General  Counsel  means  tne  General 
Counsel  of  the  Board,  as  provided  for 
under  31  U.S.C.  752. 

Petition  for  Review  means  any  request 
filed  with  the  Board  for  action  to  be 
taken  on  matters  within  the  Board's 
jurisdiction  pursuant  to  the  Architect  of 
the  Capitol  Human  Resources  Act. 
Public  Law  103-283.  sec.  312. 108  Stat. 
1443  (July  22.  1994). 

Petitioner  means  any  individual  filing 
a  petition  for  review  with  the  Board. 

Solicitor  means  the  attorney 
appointed  by  the  Board  to  provide 
advice  and  assistance  to  the  Board  in 
carrying  out  its  adjudicatory  functions 
and  to  advise  parties  and  members  of 
the  public  on  the  Board's  procedures. 

§29.3    Jurisdiction  of  the  Board. 

(a)  The  Board  has  jurisdiction  to  hear 
and  adjudicate  claims  brought  by 
employees  of  the  Architect  of  the 
Capitol  alleging  discrimination  in 
employment  based  on: 

(1)  Race,  color,  religion,  sex,  or 
national  origin,  within  the  meaning  of 
section  717  of  the  Civil  Rights  Act  of 
1964,  as  amended,  42  U.S.C.  2000e-16: 
.     (2)  Age,  within  the  meaning  of  section 
1 5  of  the  Age  Discrimination  in 
Employment  Act  of  1967.  as  amended. 
29  U.S.C.  633a;  or 

(3)  Handicap  or  disability,  within  the 
meaning  of  section  501  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
29  U.S.C.  791.  and  sections  102  through 
104  of  the  Americans  with  Disabilities 
Act  of  1990.  42  U.S.C.  12112-12114. 

(b)  The  Board  has  jurisdiction  to  hear 
and  adjudicate  claims  brought  by  any 
individual  alleging  that  he  or  she  was 
subjected,  by  any  employee  of  the 
Architect  of  the  Capitol,  to  intimidation 
or  reprisal  because  of  the  exercise  of  any 
right  under  the  Architect  of  the  Capitol 
Human  Resoim:es  Act.  This  includes 
claims  of  retaliation  against  an 
individual  because  he  or  she: 

(1)  Opposed  practices  made  unlawful 
by  the  Architect  of  the  Capitol  Human 
Resources  Act; 

(2)  Filed  a'charge  or  petition  for 
review  with  the  Board; 

(3)  Utilized  the  internal  procedures 
provided  by  the  Architect  of  the  Capitol 


for  the  resolution  of  claims  of 
discrimination  or  reprisal  including,  but 
not  limited  to.  the  filing  of  a  request  for 
formal  or  informal  advice  or  the  filing 
of  a  formal  complaint;  or 

(4)  Participated  in  any  proceedings 
before  the  Board  or  the  Architect  of  the 
Capitol  for  the  resolution  of  complaints 
of  discrimination  or  reprisal. 

(c)  The  Board  has  jiuisdiction  over 
proceedings  brought  by  the  Board's 
General  Counsel  seeking: 

(1)  Corrective  action  for  alleged 
employment  discrimination  or 
retaliation  (as  described  in  paragraphs 
(a)  and  (b)  of  this  section)  by  the 
Architect  of  the  Capitol; 

(2)  Disciplinary  action  against  an 
employee  of  the  Architect  of  the  Capitol 
who  has  allegedly  engaged  in 
employment  discrimination  or 
retaliation  as  described  in  paragraphs  (a)- 
and  (b)  of  this  section; 

(3)  A  stay  of  a  personnel  action  that 
has  occurred  or  is  about  to  occur  and 
that  is  alleged  to  involve  unlawftil 
discrimination  or  retaliation  of  the  kind 
described  in  paragraphs  (a)  and  (b)  of 
this  section. 

§  29.4    Computation  of  time. 

For  the  purposes  of  this  part,  time 
will  be  computed  in  the  manner 
described  in  4  CFR  28.4. 

§  29.5    Informal  procedural  advice. 

Any  party  or  member  of  the  public 
may  seek  advice  on  all  aspects  of  the 
Board's  procedures  by  contacting  the 
Board's  Solicitor,  the  Board's  General 
Counsel  or  the  Clerk  of  the  Board. 
Informal  advice  will  be  supplied  within 
the  limits  of  available  time  and  staff. 


§  29.6    Requirement  for  exhaustion  of 
internal  administrative  remedies  provided 
by  the  Architect  of  the  Capitol. 

(a)  General.  Under  the  provisions  of 
the  Architect  of  the  Capitol  Human 
Resources  Act,  any  employee  of  the 
Architect  of  the  Capitol  who  wishes  to 
piu^ue  a  claim  of  discrimination  or 
retaliation  before  the  Board  must  first 
file  an  internal  complaint  with  the 
Architect  of  the  Capitol  and  exhaust  the 
procedures  for  resolving  such 
complaints.  The  procedures  for  filing 
such  complaints  are  at  present  set  forth 
in  the  Equal  Employment  Opportunity 
Procedures  Manual  issued  by  the 
Architect  of  the  Capitol.  The  internal 
procedures  for  resolving  complaints  of 
discrimination  or  retaliation  will  be 
considered  exhausted  when  either  of  the 
following  occiu^: 

(1)  The  employee  receives  a  final 
decision  by  the  Architect  of  the  Capitol 
on  his  or  her  complaint  of 
discrimination  or  retaliation;  or 


(2)  120  days  have  passed  after  the 
filing  of  an  internal  complaint  of 
discrimination  or  retaliation  and  the 
Architect  of  the  Capitol  has  not  issued 
a  final  decision  on  the  complaint. 

(b)  Class  claims.  An  employee  of  the 
Architect  of  the  Capitol  who  wishes  to 
seek  relief  before  the  Board  for  a  class 
of  employees  shall  first  file  an  internal 
complaint  of  discrimination  or 
retaliation  with  the  Architect  of  the 
Capitol  and  exhaust  the  internal 
remedies  for  resolution  of  such 
complaints  as  described  in  paragraph  (a) 
of  this  section.  It  is  not  necessary  that 
the  employee  raise  class  allegations  in 
his  or  her  internal  complaint  in  order  to 
be  able  to  pursue  the  matter  as  a  class 
action  before  the  Board. 

(c)  Filing  a  charge  with  the  Board's 
General  Counsel  following  exhaustion  of 
administrative  remedies.  If,  following 
the  exhaustion  of  internal 
administrative  remedies  as  described  in 
paragraphs  (a)  or  (b)  of  this  section,  an 
employee  of  the  Architect  of  the  Capitol 
wishes  to  pursue  the  matter  before  the 
Board,  the  employee  may  file  a  charge 
with  the  Board's  General  Counsel.  The 
procedures  for  filing  such  a  charge  are 
set  forth  in  §  29.8. 

(d)  Special  rule  applicable  to  charges 
filed  Hith  the  General  Counsel  prior  to 
March  1.  1995.  A  special  rule  applies  to 
charges  filed  with  the  General  Counsel 
prior  to  March  1, 1995.  For  these 
charges  only,  the  General  Counsel  shall 
defer  proceedings  on  the  charge  for  no 
more  than  60  days  if  the  Architect  of  the 
Capitol  certifies  that  such  action  is 
necessary  to  enable  the  Architect  to 
issue  a  final  decision  on  the  charging 
party's  internal  complaint  of 
discrimination  or  retaliation. 

§29.7    Notice  of  appeal  rights. 

(a)  The  Architect  of  the  Capitol  shall 
be  responsible  for  ensuring  that 
employees  are  routinely  advised  of  their 
appeal  rights  to  the  Board.  Any  final 
decision  on  an  internal  complaint  of 
discrimination  shall  include  a  notice  of 
the  complainant's  right  to  pursue  the 
matter  before  the  Board  including: 

(1)  The  time  limits  for  appealing  to 
the  Board; 

(2)  The  address  of  the  Board; 

(3)  The  employee's  right  to 
representation  before  the  Board; 

(4)  The  availability  of  a  hearing  before 
the  Board  where  factual  issues  are  in 
dispute;  and 

(5)  The  employee's  right  to  a 
reasonable  amount  of  official  time  for 
the  preparation  and  presentation  of  his 
or  her  appeal. 

(b)  A  copy  of  the  Board's  regulations 
shall  be  attached  to  the  notice  required 
by  paragraph  ^a)  of  this  section.  The 
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notice  ^mU  also  be  accotnpanied  by 
proof  of  service. 

$29J    FINngscfwgewttti  the  General 
Comisei. 

(a)  Who  w  yfUe.  Any  employee  of  the 
Architect  of  the  Capitol  who  claims  that 
he  or  she  has  been  subjected  to  unlawful 
discrimination  or  retaliatjon  (as  defined 
in  §  29.3)  may  file  a  charge  with  the 
Board's  General  Counsel  One  or  more 
employees  may  file  a  charge  as 
representative  of  a  class  of  employees  of 
the  Architect  of  the  Capitol. 

(b)  When  to  file.  A  charge  by  an 
employee  of  the  Architect  of  the  Capitol 
must  be  filed  at  either  of  the  following 
times: 

(1)  Within  30  days  after  the  receipt  of 
a  final  decision  by  the  Architect  of  the 
Capitol  on  the  employee's  internal 
complaint  of  discrimination  or 
retaliation;  or 

12)  At  any  time  after  the  passage  of 
120  days  following  the  filing  of  an 
internal  complaint  of  discrimination  or 
retaliation,  if  the  Architect  of  the 
Capitol  has  not  yet  issued  a  final 
decision  on  the  internal  complaint. 

(c)  How  to  file.  Charges  may  be  filed 
with  the  General  Counsel  in  person  or 
by  mail  Please  note  that  the  address  to 
be  used  differs  for  the  two  kinds  of 
filing. 

(1)  Fifing  in  person:  A  charge  may  be 
filed  in  peeson  at  the  Office  of  the 
General  Counsel.  Suite  840,  Union 
Center  Plaza  n,  920  First  St..  NE.. 
Washington,  DC. 

(2)  Fuing  by  mail:  A  charge  may  be 
filed  by  mail  addressed  to  the  General 
Counsel.  Personnel  Appeals  Board. 
Suite  840,  Union  Center  Plaza  11,  441  G 
Street,  NW.,  Washington,  DC  20548. 
When  filed  by  mail,  the  postmark  shall 
be  date  of  filing  ior  all  submissions  to 
the  Gem  ral  Counsel. 

(d)  What  to  file.  The  charge  should 
include  the  following  information: 

(1)  Name,  address,  and  telephone 
number  of  the  charging  party.  In  the 
case  of  a  class  action,  a  clear  descripticHi 
of  the  class  of  employees  on  whose 
bdialf  a  charge  is  filed; 

(2)  The  names  and  titles  of  persons,  if 
any.  responsible  for  actions  the  charging 
party  wishes  to  have  the  General 
Counsel  review; 

(3)  The  actions  complained  about, 
including  dates  and  reason  given; 

(4)  The  charging  party's  reasons  for 
believing  that  the  actions  taken 
constitute  unlawful  discrimii^tion; 

(5)  Remedies  sought  by  the  charging 
party; 

(6)  Information  concerning  the 
charging  party's  exhaustion  of 
administrative  remedies  before  the 
Architect  of  the  Capitcd.  including  the 


date  the  internal  complaint  of 
discrimination  was  filed  and.  if 
applicable,  the  date  <m  which  the 
employee  received  a  final  decision  from 
the  Architect  of  the  Capitol  on  his  ot  her 
complaint  of  discriminatimi; 

(7)  Name  and  address  of  the 
representative,  if  any,  who  ¥fill  act  far 
the  charging  party; 

(8)  Signature  oi  the  charging  party  or 
the  charging  party's  refvesentative. 

(e)  Attorney  fees  only  issue  raised. 
The  General  Counsel  shall  not  represent 
the  petitioner  when  the  only  issue 
raised  is  attorney  fees.  When  attorney 
fees  are  the  only  issue  raised  in  a  charge 
to  the  General  Counsel,  the  General 
Counsel  shall  transmit  the  charge  to  the 
Board  for  processing  as  a  petiticm  for 
review. 

§29.9    General  Counaet  proeedurea. 

(a)  The  General  Counsel  shall  serve  on 
the  Architect  of  the  Capitol  a  copy  of  the 
charge,  investigate  the  matters  raised  in 
the  charge,  refine  the  issues  where 
appropriate,  and  attempt  to  settle  all 
matters  at  issue. 

(b)  The  General  Counsel's 
investigation  may  include  gathering 
information  from  the  Architect  of  the 
Capitol,  and  interviewing  and  taking 
statements  fitjm  witnesses.  Employees 
of  the  Architect  of  the  Capitol  shall  be 
on  official  time  during  the  time  that 
they  are  respcnding  to  any  requests 
from  the  General  Counsel. 

(c)  Following  the  investigation,  the 
General  Counsel  shall  provide  the 
charging  party  with  a  Right  to  Appeal 
Letter.  Accompanying  this  letter  will  be 
a  statement  of  the  General  Counsel 
advising  the  charging  party  of  the 
results  of  the  investigation.  This 
statement  of  the  General  Counsel  is  not 
subject  to  discovery  and  may  not  be 
introduced  into  evidence  before  the 
Board. 

(d)  If,  following  the  investigation,  the 
General  Counsel  determines  that  there 
are  not  reasonable  grounds  to  believe 
that  the  charging  party  has  been 
subjected  to  unlawful  discrimination  w 
retaliation  as  described  in  §  29.3.  then 
the  General  Coimsel  shall  not  represent 
the  charging  party.  If  the  General 
Couns^  determines  that  there  are 
reasonable  grounds  to  believe  that  the 
charging  party  has  been  subjected  to 
such  discrimiitatian  or  retahatiao.  then 
the  General  Counsel  shall  represent  the 
charging  party,  unless  the  charging 
party  elects  not  to  be  represented  by  the 
General  Counsel.  Any  charging  party 
may  represent  him-  or  herself  or  obtain 
other  representation. 

{e)  When  the  charging  party  elects  to 
be  represented  by  the  General  Counsel. 
the  General  Counsel  is  to  direct  the 


representation  in  the  charging  party's 
case.  The  charging  party  may  also  retain 
a  private  representative  in  sadb  cases. 
However,  the  role  of  the  private 
representative  is  hmited  to  assisting  the 
General  Counsel  as  the  General  Counsel 
determines  to  be  appropriate. 

(0  When  the  General  Counsel  is  not 
participating  in  a  case,  the  General 
Counsel  may  reqiiest  permission  to 
intervene  with  respect  to  any  issue  in 
which  the  General  Counsel  finds  a 
significant  pubUc  interest  in  the 
enforcement  ot  the  right  to  be  free  of 
unlawful  discriminaticn  and  retahation 
in  employment. 

§29.10   FUing  a  petMon  lor  review  with  the 
Board. 

(a)  IVho  may  file.  A  petition  for  review 
may  be  filed  with  the  Board  by  any 
emf^yee  of  the  Architect  of  the  Capitol 
who  has  received  a  Right  to  Appeal 
Letter  from  the  General  Counsel  and 
who  is  claiming  to  have  been  subjected 
to  imlawful  discrimination  or  retaliation 
as  described  in  §  29.3. 

(b)  IVhen  to  file.  Petitions  for  review 
must  be  filed  within  30  days  after 
service  upon  the  charging  party  of  the 
Right  to  Appeal  Letter  from  the  General 
Counsel. 

(c)  How  to  file.  Petitions  for  review 
may  be  filed  in  person  or  by  maiL  Please 
note  that  the  address  to  be  used  difiiers 
for  the  two  kinds  of  filing. 

(1)  Filing  in  person:  A  petition  may  be 
filed  in  person  at  the  office  of  the  Board, 
Suite  830.  Union  Center  Plaza  II,  820 
First  Street.  NE.,  Washington.  DC 

(2)  Filing  by  mail:  A  petition  may  be 
filed  by  mail  addressed  to  the  Personnel 
Appeals  Board,  Suite  830.  Union  Center 
Plaza  II,  441  G  Street.  NW.,  Washington, 
DC  20S48.  When  filed  by  mail,  the 
postmark  shall  be  the  date  of  filing  for 
all  submissions  to  the  Board. 

(d)  What  to  file.  The  petition  for 
review  shall  include  the  following 
information: 

(1)  The  name,  address,  ai^  telephone 
number  of  the  petitioner.  In  the  case  of 
a  class  action,  a  clear  description  of  the 
class  of  employees  on  whose  behalf  the 
petition  is  being  filed; 

(2)  The  names  and  titles  of  persons,  if 
any,  responsible  for  the  actions  the 
petitioner  wishes  to  have  the  Board 
review; 

(3)  The  actions  being  complained 
about  including  dates  and  reasons 
given; 

(4)  Petitioner's  reasons  for  believing 
that  the  actions  constituted  unlawful 
discrimination  or  retaliation; 

(5)  Remedies  sou^t  by  petitimer; 

(6)  Information  concerning 
petitioner's  exhaustion  of  administrative 
remedies  before  the  Architect  of  the 


Capitol,  including  the  date  that  an 
internal  complaint  of  discrimination  or 
retaliation  was  filed  and  the  date,  if 
applicable,  that  the  petitioner  received  a 
final  decision  from  the  Architect  of  the 
Capitol; 

(7)  Name,  address,  and  telephone 
number  of  the  representative,  if  any, 
who  will  act  for  the  petitioner; 

(8)  Signature  of  the  petitioner  or  the 
petitioner's  representative. 

(e)  Amendments  to  a  petition  for 
review.  Failure  to  raise  a  claim  in  the 
petition  for  review  shall  not  bar  its 
submission  later  unless  to  do  so  would 
prejudice  the  rights  of  the  other  parties 
or  unduly  delay  the  proceedings. 

(f)  Class  Actions.  One  or  more 
employees  of  the  Architect  of  the 
Capitol  may  file  a  petition  for  review  as 
representatives  of  a  class  of  employees 
in  any  matter  within  the  Board's 
jurisdiction  as  set  forth  in  §  29.3.  In 
determining  whether  it  is  appropriate  to 
treat  an  appeal  as  a  class  action,  the 
Board  will  be  guided,  but  not 
controlled,  by  the  applicable  provisions 
of  the  Federal  Rules  of  Civil  Procedure. 

§  29.1 1    Board  procedures  on  petitions  for 
review. 

In  adjudicating  petitions  for  review 
filed  by  employees  of  the  Architect  of 
the  Capitol,  the  Board  will  generally 
follow  the  same  procedures  as  it  does 
for  adjudicating  petitions  for  review 
filed  by  General  Accounting  Office 
(GAO)  employees  under  4  CFR  part  28, 
subpart  B.  The  Board  specifically  adopts 
the  regulations  contained  in  4  CFR 
28.19  through  28.90  as  the  procedures  it 
will  follow  for  petitions  for  review  filed 
by  Architect  of  the  Capitol  employees. 
The  Architect  of  the  Capitol  will  have 
the  same  obligations  and 
responsibihties  as  are  assigned  to  the 
GAO  under  those  regulations.  The 
regulations  concerning  ex  parte 
communications,  contained  in  4  CFR 
part  28,  subpart  I,  will  also  be 
applicable  to  all  proceedings  brought  by 
or  on  behalf  of  employees  of  the 
Architect  of  the  Capitol. 

§  29.12    Proceedirtgs  brought  by  the 
General  Counsel  seeking  corrective  action, 
disciplinary  action  or  a  stay. 

The  regulations  contained  in  4  CFR 
part  28,  subpart  G,  concerning 
proceedings  brought  by  the  General 
Counsel  seeking  corrective  action, 
disciplinary  action  or  a  stay,  are  hereby 
adopted  and  made  applicable  to  the 
Board's  authority  with  respect  to 
employment  practices  within  the 
Architect  of  the  Capitol  with  the 
following  qualifications: 

(a)  The  authority  of  the  General 
Counsel  to  bring  proceedings  seeking 


corrective  action,  disciplinary  action,  or 
a  stay  will  be  limited  to  matters 
involving  allegations  of  unlawful 
discrimination  or  retaliation  as 
described  in  §  29.3. 

(b)  Wherever  the  regulations  in  4  CFR 
part  28.  subpart  G  assign  rights, 
responsibilities,  or  obligations  to  the 
GAO  or  its  employees  those  same  rights, 
responsibilities,  or  obligations  will  be 
assigned  to  the  Architect  of  the  Capitol 
or  its  employees,  respectively. 

§  29.13    Applicability  of  this  part  to  pending 
cases. 

(a)  The  regulations  in  this  part  apply 
to  all  claims  brought  by  employees  of 
the  Architect  of  the  Capitol  alleging 
discrimination  or  retahation  (as 
described  in  §  29.3)  where: 

(1)  The  alleged  discrimination  or 
retaliation  occurred  on  or  after  the  July 
22,  1994.  effective  date  of  the  Architect 
of  the  Capitol  Human  Resources  Act;  or 

(2)  The  internal  complaint  of 
discrimination  or  retaliation  was  filed 
with  the  Architect  of  the  Capitol  on  or 
after  the  July  22, 1994,  effective  date  of 
the  Architect  of  the  Capitol  Human 
Resources  Act;  or 

(3)  The  final  decision  of  the  Architect 
of  the  Capitol  on  an  internal  complaint 
of  discrimination  or  retaliation  was 
issued  on  or  after  the  July  22, 1994, 
effective  date  of  the  Architect  of  the 
Capitol  Human  Resources  Act. 

(b)  The  regulations  in  this  part  do  not 
apply  to  any  claim  of  discrimination  or 
retaliation  by  an  employee  of  the 
Architect  of  the  Capitol  which  was 
pending  before,  or  an  appeal  from,  the 
Office  of  Senate  Fair  Employment 
Practices  on  the  July  22, 1994.  effective 
date  of  the  Architect  of  the  Capitol 
Human  Resources  Act.  Any  such  claims 
shall  continue  to  be  processed  pursuant 
to  the  procedures  established  in  the 
Government  Employee  Rights  Act  of 
1991.2U.S.C.  1201,etseq. 
Nancy  A.  McBride, 

Chair.  Personnel  Appeals  Board.  U.  S. 
General  Accounting  Office. 
IFR  Doc.  94-28274  Filed  11-15-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE* 

Agricultural  Marketing  Service 

7  CFR  Part  1205 

[CN-94-0011 

RIN0581-AB14 

Amendment  to  Regulations  for 
Collecting  Cotton  Research  and 
Promotion  Assessment 

AGENCY:  Agricuhural  Marketing  Service 
USDA. 

action:  Final  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  is  amending  the  Cotton  Board 
Rules  and  Regulation  i  by  raising  the 
value  assigned  to  imported  cotton  for 
the  purpose  of  calculating  supplemental 
assessments  collected  for  use  by  the 
Cotton  Research  and  Promotion 
Program.  The  amended  value  reflects 
the  12-month  average  price  received  by 
U.S.  farmers  for  Upland  cotton  for 
calendar  year  1993. 
EFFECTIVE  DATE:  December  16.  1994. 
FOR  FURTHER  INFORMATKX  CONTACT: 
Craig  Shackelford.  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  "not 
significant"  for  purposes  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  has  been  reviewed  under 
ExecuUve  Order  12778,  Civil  JusUce 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  t.dt  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act.  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 
obligation  imposed  in  connection  writh 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  vdthin  20  days  from  the  date  of 
the  entry  of  the  ruUng. 

The  Administrator.  Agricultural 
Marketing  Service  (AMS)  has 
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considered  the  economic  impact  of  this 
action  on  small  entities  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion  ■ 
Order.  This  rule  will  affect  importers  of 
cotton  and  cotton-containing  products. 
The  majority  of  these  importers  are 
small  businesses  xmder  the  criteria 
established  by  the  Small  Business 
Administration.  This  rule  will  raise  the 
assessments  paid  by  the  importers 
under  the  Cotton  Research  and 
Promotion  Order.  Even  though  the 
assessment  will  be  raised,  the  increase 
is  small  and  will  not  significantly  affect 
small  businesses.  The  AMS 
Administrator  therefore  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  f5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  of  1980  (44  U.S.C.  350.1  et 
seq.)  the  information  collection 
requirements  contained  in  this  rule  have 
been  previously  approved  by  OMB  and 
were  assigned  control  number  0581— 
0093. 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program.  These  provisions 
are:  (1)  The  assessment  of  imported 
cotton  and  cotton  products;  and  (2) 
termination  of  the  right  of  cotton 
producers  to  demand  a  refund  of 
assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26, 1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  December  17, 1991, 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2, 
1992,  (57  FR  29181)  and  (57  FR  29431), 
respectively. 

A  proposed  rule  seeking  comments 
regarding  the  adjustment  of  the  value  of 
imported  cotton  was  published  in  the 
Federal  Register  on  Wednesday,  August 
3, 1994  (59  FR  39480-39485).  One 
comment  was  received  during  the 
comment  period  (August  3, 1994- 
September  2. 1994).  This  comment  is 
addressed  below, 


This  final  rule  increases  the  value 
assigned  to  imported  cotton  in  the 
Cotton  Board  Rules  and  Regulations  7 
CFR  1205.510(b)(2).  This  value  is  used 
to  calculate  supplemental  assessments 
on  imported  cotton  and  the  cotton 
content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms. 

Supplemental  assessments  are  levied 
at  a  rate  of  five  tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  adopted  the  use  of  the  calendar 
year  average  price  received  by  U.S. 
farmers  for  Upland  cotton  as  a 
benchmark  for  the  value  of  domestically 
produced  cotton.  The  source  for  this 
statistic  is  "Agricultural  Prices",  a 
publication  of  the  National  Agricultural 
Statistics  Service  (NASS)  of  the 
Department  of  Agriculture.  Use  of  the 
average  price  figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton. 

The  one  comment  received  suggested 
the  use  of  the  marketing  year  average 
price  received  by  U.S.  cotton  producers 
instead  of  the  calendar  year  average 
price,  which  is  also  published  by  NASS. 
According  to  the  comraenter,  this  would 
be  more  consistent  with  the  fiscal 
period  recognized  by  the  cotton 
industry  and  would  bring  the  value  of 
the  imported  cotton  closer  to  the  value 
of  domestic  cotton. 

Based  on  this  comment  the  Agency 
consulted  with  NASS  in  order  to  form 
an  opinion  as  to  whether  the  calendar 
year  or  marketing  year  average  price 
would  be  more  appropriate.  The 
marketing  year  average  price,  published 
by  NASS,  is  calculated  using  monthly 
average  prices  from  August  of  one  year 
through  July  of  the  following  year.  The 
final  adjusted  marketing  year  average 
price  is  published  in  October  each  year. 
The  calendar  year  average  price  is 
calculated  from  monthly  average  prices 
fi-om  January  through  December  each 
year  and  published  as  a  final  figure  on 
January  31  each  year.  Because  the 
calendar  year  average  price  is  made 
available  on  a  more  timely  basis  the 
agency  will  continue  to  use  the  calendar 
year  average  price  as  the  value  of 
imported  cotton  for  the  purpose  of 
calculating  the  supplemental 
assessment  on  imported  cotton  and  the 
cotton  content  of  imported  products. 


Insofar  as  the  appropriate  value  to  be 
placed  on  imported  cotton  compared  to 
the  value  placed  on  domestic  cotton  is 
concerned,  the  time  period  used  to 
average  such  value  when  assessing 
imported  cotton  does  not  materially 
affect  the  outcome.  This  is  because  the 
value  placed  on  domestic  cotton  for  the 
purpose  of  supplemental  assessments  is 
based  on  actual  sale  prices  of  each  bale 
of  cotton.  Since  imported  cotton  is  in 
the  form  of  products,  it  is  necessary  to 
average  the  value  of  bales  over  a  period 
of  time  in  order  to  arrive  at  a  bale 
equivalent  value  of  the  cotton  content  of 
imported  products  for  the  purpose  of 
calculating  the  supplemental 
assessment. 

The  current  value  of  imported  cotton 
based  on  calendar  year  1992  as 
published  in  the  Federal  Register  (58 
FR  52215)  for  the  purpose  of  calculating 
supplemental  assessments  on  imported 
cotton  is  $1,160  per  kilogram.  Using  the 
Average  Price  Received  by  U.S.  farmers 
for  Upland  cotton  for  the  calendar  year 
1993,  which  is  $0,543  per  pound,  the 
new  value  of  imported  cotton  will  be 
$1,197  per  kilogram. 

An  example  of  the  assessment 
formula  and  how  the  various  figures  are 
obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  poumis. 

One  pound  equals  0.453597  kilogran!<!. 

One  dollar  per  bale  assessment  converted 
to  kilograms 
A  500  pound  bale  equals  226.8  kg. 

(500X.453597) 
SI  per  bale  assessment  equals  S0.002000  per 

pound  (1+500)  or  S0.004409  per  kg. 

(1+226.8). 

Supplemental  assessment  of  Vio  of  one 
percent  of  the  value  of  the  cotton  converted 
to  kilograms 
Average  price  received  $0,543  per  pound  or 

$1,197  per  kg.  (0.543x2.2046)=!. 1970. 

Vio  of  one  percent  of  the  average  price  in 
kg.  equals  $0.005985  per  kg.  (1.1970X.005) 

The  total  assessment  per  kilogram  of  raw 
cotton  is  obtained  by  adding  the  SI  per  trale 
equivalent  assessment  of  S0.004409  per  kg. 
and  the  supplemental  assessment  $0.005985 
per  kg.  which  equals  $0.010394  per  kg. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  showTi  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510  (b)(3)  are  a 
result  of  such  a  calculation,  these 
figures  have  been  revised.  These  figures 
indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

The  commenter  also  requested  the 
addition  of  nine  HTS  numbers  to  the 
Import  Assessment  Table.  Such  addition 
would  normally  be  done  by  first  issuing 
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a  notice  and  allowing  an  opportunity  for 
comment.  Nevertheless,  the  agency 
consulted  with  USDA's  Economic 
Research  Service  (ERS)  which  develops 
and  maintains  the  raw  cotton  equivalent 
conversion  factors  used  in  the  Import 
Assessment  Table.  The  Economic 
Research  Service  provided  the  agency 
with  a  database  Ubrary  of  HTS  numbers 
divided  into  groups  by  various  fiber 
types.  Products  that  contain  a  blend  of 
fibers  in  their  construction  are  reported 
under  multiple  fiber  categories  in  the 
database  wiOj  corresponding  conversion 
factors  for  each  type  of  fiber  present 
The  nine  suggested  numbers  were 
reviewed  against  the  list  of  cotton 
containing  HTS  numbers  in  the 
database.  Upon  review  of  the  HTS    ' 
numbers  suggested  for  inclusion  in  the 
Import  Assessment  Table  it  was 
determined  that  eight  of  the  HTS 
numbers  are  for  products  that  are 
primarily  composed  of  manmade  fibers 
and  one  of  the  numbers  was  for 
products  composed  primarily  of  wool.  It 
was  further  determined  that  none  of  the 
suggested  numbers  has  an  ERS  raw 
cotton  equivalent  conversion  factor. 
Based  on  the  agency's  review  it  was 
determined  not  to  include  the  numbers 
in  the  Import  Assessment  Table. 

The  agency  has  made  a  change  in  the 
final  rule  to  correct  the  omission  of 
recent  changes  to  a  paragraph  from 
§  1205.510.  On  July  1. 1994,  (59  FR 
33901)  the  agency  pubfished  an  interim 
final  rule  mth  a  request  for  comments. 
This  interim  final  rule  provided  for  the 
continuation  of  assessments  on  HTS 
numbers  that  change  between  updates 
to  the  Import  Assessment  Table, 
provided  that  no  change  to  the 
description  of  the  product  occurred.  No 
comments  were  received  regarding  this 
change  and  a  final  rule  implementing 
the  change  was  pubhshed  on  August  26 
1994  (59  FR  44033).  This  final  rule 
became  effective  September  26, 1994. 
The  amended  §  1205.510  (b)(3)  as 
published  in  the  final  rule  on  August  26 
has  been  added  to  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising.  Agricultural  research. 
Cotton.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  amended 
as  follows: 


2.  In  Section  1205.510.  paragraphs 
(b)(2)  and  (3)  are  revised  to  read  as 
follows: 

§1205^10    Levy  of  assessments. 
*        •        •        »        , 

(b)*  •  • 

(2)  The  12-month  average  of  monthly 
average  prices  received  by  U.S.  farmers 
will  be  calculated  annually.  Such 
average  will  be  used  as  the  value  of 
imported  cotton  for  the  purpose  of 
levying  the  supplemental  assessment  on 
imported  cotton  and  will  be  expressed 
in  kilograms.  The  vahie  of  imported 
cotton  for  the  purpose  of  levying  this 
supplemental  assessment  is  $1,197  per 
kilogram. 

(3]  The  following  table  contains 
Harmonized  Tariff  Schedule  (HTS) 
classification  numbers  and 
corresponding  conversion  factors  and 
assessments.  The  left  column  of  the 
following  table  indicates  the  HTS 
classifications  of  imported  cotton  and 
cotton-containing  products  subject  to 
assessment.  The  center  column 
indicates  the  conversion  factor  for 
determining  the  raw  fiber  content  for 
each  kilogram  of  the  HTS.  HTS  numbers 
for  raw  cotton  have  no  conversion  factor 
in  the  table.  The  right  colimin  indicates 
the  total  assessment  per  kilogram  of  the 
article  assessed. 

(i)  Any  line  item  entry  of  cotton 
appearing  on  Customs  entry 
documentation  in  which  the  value  of 
the  cotton  contained  therein  is  less  than 
$220.99  will  not  be  subject  to 
assessments  as  described  in  this  section, 
(ii)  In  the  event  that  any  HTS  number 
subject  to  assessment  is  changed  and 
such  change  is  merely  a  replacement  of 
a  previous  number  and  has  no  impact 
on  the  physical  properties,  description, 
or  cotton  content  of  the  product 
involved,  assessments  will  continue  to 
be  collected  based  on  the  new  number. 

Import  Assessment  Table 

(Raw  Ck)tton  Fiber] 


HTS  classification 


PART  1205-COTTON  RESEARCH  AND 
PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 


5201001000  

5201002000  

5201002010  

5201002020  

5201002050  

5204110000  

5204200000 

5205111000  

5205112000  

5205121000  

5205122000  

5205131000  

5205132000  

5205141000  

5205210000  


Conver- 
sion fac- 
tor 


0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 


Cents/kg. 


1.0394 
1.0394 
1.0394 
1.0394 
1.0394 
1.1549 
1.1549 
1.1549 
1.1549 
1.1549 
1.1549 
1.1549 
1.1549 
1.1549 
1.1549 


Import  Assessment  Table— 

Continued 

{Raw  Cotton  Ftoer) 


HTS  dassificatJon 


5205220000 

5205230000 

5205240000 

5205250000 

5205310000 

5205320000 

5205330000  , 

5205340000  , 

5205410000  . 

5205420000  . 

5205440000  . 

5205450000  . 

5206120000  . 

5206130000  . 

5206140000  . 

5206220000  . 

5206230000  . 

5206240000  . 

5206310000  . 

5207100000  . 

5207900000  . 

5208112020  . 

5208112040  . 

5208112090  .. 

5208114020  . 

5208114060  .. 

5208114090  .. 

5208118090  .. 

5208124020  .. 

5208124040  .. 

5208124090  .. 

5208126020  .. 

5208126040  .. 

5208126060  .. 

5208126090  .. 

5208128020  .. 

5208128090  .. 

5208130000  .. 

5208192020  .> 

5208192090  .„ 

5208194020  ... 

5208194090  ... 

5208196020  ... 

5208196090  ... 

5208224040  ... 

5208224090  ... 

5208226020  ... 

5208226060  ... 

5208228020  ... 

5208230000  ... 

5208292020  ... 

5208292090  .... 

5208294090  .... 

5208296090  .... 

5208298020  .... 

5208312000  .... 

5208321000  .... 

5208323020  .... 

5208323040  .... 

5208323090  „.. 

5208324020  „.. 

5208324040  .... 

5208325020  .... 

5208330000  .„ 

5208392020  .„, 

5208392090  .„.. 

5208394090  _. 

5208396090  ._. 


Conver- 
sion (ac- 
tor 


1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

1.1111 

0.5556 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.145. 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.14K 

1.1455 

1.1456 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 


Cents/kg. 


1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

1.1549 

0.5775 

0.5775 

0.5775 

0.5775 

0.5775 

0.5775 

0.5775 

1.1549 

0.5775 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 
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Import  Assessment  Table 
Continued 

(Raw  Cotton  Fiber)     - 


HTS  dassirication 


5208398020  ... 

5208412000  ... 

5208416000  ... 

5208418000  .. 

5208421000  .. 

5208423000  ... 

5208424000  .. 

5208425000  .. 

5208430000  .. 

5208492000  .. 

5208494020  .. 

5208494090  .. 

5208496010  .. 

5208496090  .. 

5208498090  .. 

5208512000  .. 

5208516060  .. 

5208518090  .. 

5208523020  .. 

5208523040  .. 

5208523090  .. 

5208624020  .. 

5208524040  .. 

5208524060  .. 

5208525020  .. 

5208530000  .. 

5208592020  .. 

5208592090  .. 

5208594090  ., 

5208596090  .. 

5209110020  .. 

5209110030  . 

5209110090  . 

5209120020  . 

5209120040  . 

5209190020  . 

5209190040  . 

5209190060  . 

5209190090  . 

5209210090  . 

5209220020  . 

5209220040  . 

5209290040  . 

5209290090  . 

5209313000  . 

5209316020  . 

5209316030  . 

5209316050  . 

5209316090  . 

5209320020  . 

520932W^0  . 

5209390020  . 

5209390040  . 

5209390060  . 

5209390080  , 

5209390090 

5209413000 

5209416020 

5209416040 

5209420020 

5209420040 

5209430020 

5209430040 

5209490020 

5209490090 

5209516030 

5209516050 

5209520020 


Conver- 
sion fac- 
tor 


Cents/kg. 


1.1455 

1.1456 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1456 

1.1456 

1.1456 

1.1465 

1.1455 

1.1455 

1.1455 

1.1456 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1456 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.0309 

1.0309 

1.1455 

1.1455 

1.1456 

1.1455 

1.1456 

1.1455 

1.1455 


1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.0715 

1.0715 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 


IMPORT  ASSESSMEhfT  TABLE— 

Continued 

[Raw  Cotton  Fiber] 


HTS  classification 


5209590020  ... 
5209590040  ... 
5209590090  ... 
5210114020  ... 
5210114040  ... 
5210116020  .. 
5210116040  .. 
5210116060  .. 
5210118020  .. 
5210120000  .. 
5210192090  .. 
5210214040  .. 
5210216020  .. 
5210216060  .. 
5210218020  .. 
5210314020  .. 
5210314040  .. 
5210316020  .. 
5210318020  .. 
5210414000  .. 
5210416000  .. 
5210418000  .. 
5210498090  .. 
5210514040  .. 
5210516020  .. 
5210516040  .. 
5210516060  .. 
5211110090  .. 
5211120020  .. 
5211190020  .. 
5211190060  . 
5211210030  .1 
5211210050  . 

5211290090  . 

5211320020  . 

5211390040  . 

5211390060  . 

5211490020  . 

5211490090  . 

5211590020  . 

5212146090  . 

5212156020  . 

5212216090  . 

5309214010  . 

5309214090  . 

5309294010  . 

5311004000  . 

5407810010  . 

5407810030  . 

5407912020  . 

5408312020  . 

5408329020  . 

5408349020  . 

5408349090  . 

5509530030  . 

5509530060  . 

5513110020  . 

5513110040  , 

5513110060 

5513110090 

5513120000 

5513130020 

5613210020 

6513310000 

6614120020 

6516420060 

6616910060 

5516930090 


Conver- 
sion fac- 
tor 


Cents/kg. 


1.1455 

1.1466 

1.1465 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.4165 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.9164 

0.9164 

0.9164 

0.2864 

0.2864 

0.2864 

0.9164 

0.6727 

0.5727 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.5656 

0.5556 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 


1.1906 
1.1906 
1.1906 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.4329 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.7144 
0.9525 
0.9525 
0.9525 
0.2977 
0.2977 
02977 
0.9525 
05953 
0.5953 
0.4167 
04167 
0.4167 
0.4167 
0.4167 
0.5775 
0.5775 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 
0.4167 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


HTS  classification 


5601210010  ... 

5601210090  ... 

5601300000  .. 

5602109090  ... 

5602290000  ... 

5602906000  .. 

5604900000  .. 

5607902000  .. 

5608901000  .. 

5608902300  .. 

5609001000  .. 

5609004000  .. 

5701102010  .. 

5701102090  .. 

5701901010  .. 

5702109020  .. 

5702312000  .. 

5702411000  .. 

5702412000  .. 

5702421000  .. 

5702422090  .. 

5702491010  .. 

5702491090  .. 

5702913000  ., 

5702991010  .. 

5702991090  .. 

5703900000  .. 

5801220000  .. 

5801230000  .. 

5801250010  .. 

5801250020  ., 

5801260020  . 

5802190000  . 

5802300030  . 

5804290020  . 

5806200000  . 

5806310000  . 

5806400000  . 

5808103010  . 

5808900010  . 

5811002000  . 

6001106000  . 

6001210000  . 

6001220000  . 

6001910010  . 

6001910020  . 

6001920020  . 

6001920030  . 

6001920040  . 

6002203000  . 

6002206000  . 

6002420000  . 

6002430010  . 

6002430080  . 

6002920000  . 

6002930040  . 

6002930080  , 

6101200010  , 

6101200020 

6102200010 

6102200020 

6103421020 

6103421040 

6103421050 

6103421070 

6103431520 

6103431540 

6103431550 


Conver- 
sion fac- 
tor 


Cents/kg. 


1.1455 

1.1455 

1.1455 

0.5727 

1.1455 

0.5260 

0.5556 

0.8889 

1.1111 

1.1111 

1.1111 

0.5556 

0.0556 

0.1111 

1.0444 

1.1000 

0.0778 

0.0722 

0.0778 

0.0778 

0.0778 

1.0331 

1.0333^ 

0.0889 

1.1111 

1.1111 

0.4489 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

0.5727 

1.1455 

0.3534 

1.1455 

0.4296 

0.5727 

0.5727 

1.1455 

1.1455 

0.8591 

02864 

0.8591 

0.8591 

0.2864 

0.2864 

0.2864 

08681 

0.2894 

0.8681 

0.2894 

0.2894 

1.1574 

0.1167 

0.1157 

1.0094 

1.0094 

1.0094 

1.0094 

0.8806 

0.8806 

0.8806 

0.8806 

0.2516 

02516 

0.2516 


1.1906 

1.1906 

1.1906 

0.5953 

1.1906 

0.5467 

0.5775 

0.9239 

1.1549 

1.1549 

1.1549 

0.5775 

0.0578 

0.1155 

1.0855 

1.1433 

0.0809 

0.0750 

0.0809 

0.0809 

0.0809 

1.0740 

1.0740 

0.0924 

1.1549 

1.1549 

0.4666 

1.1906 

1.1906 

1.1906 

1.1906 

1.1906 

1.1996 

0.5953 

1.1906 

0.3673 

1.1906 

0.4465 

0.5953 

0.5953 

1.1906 

1.1906 

0.8929 

0.2977 

0.8929 

0.8929 

02977 

0.2977 

0.2977 

0.9023 

0.3008 

0.9023 

0.3008 

0.3008 

12030 

0.1203 

0.1203 

1.0492 

1.0492 

1.0492 

1.0492 

0.9153 

0.9153 

0.9153 

0.9153 

02615 

0.2615 

02615 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


F 


S  classification 


6103431570 
6104220040 
6104220060 
6104320000 
6104420010 
6104420020 
6104520010 
6104520020  , 
6104622010  . 
6104622015  , 
6104622025  . 
6104622030  . 
6104622060  . 
6104632010  . 
6104632025  . 
6104632030  . 
6104632060  . 
6104692030  . 
6105100010  . 
6105100020  . 
6105100030  . 
6105202010  . 
6105202030  . 
6106100010  . 

6106100020  . 

6106100030  ., 

6106202010  .. 

6106202030  ., 

6107110010  .. 

6107110020  .. 

6107120010  .. 

6107210010  .. 

6107220015  .. 

6107220025  .. 

6107910040  .. 

6108210010  .. 

6108210020  .. 

6108310010  .. 

6108310020  .. 

6108320010  .. 

6108320015  ... 

6108320025  ... 

6108910005  ... 

6108910015  ... 

6108910025  .., 

6108910030  ... 

6108920030  ... 

6109100005 

6109100007 

6109100009 

6109100012 

6109100014 

6109100018 

6109100023 

6109100027 
6109100037 
6109100040 
6109100045 
6109100060 
6109100065 
6109100070 
6109901007 
6109901009  , 

6109901049  , 

6109901050  , 
6109901060  , 
6109901065  . 
6109901090  . 


Conver- 
sion fac- 
tor 


0.2516 

0.9002 

0.9002 

0.9207 

0.9002 

0.9002 

0.9312 

0.9312 

0.8806 

0.8806 

0.8806 

0.8806 

0.8806 

0.3774 

0.3774 

0.3774 

0.3774 

0.3858 

0.9850 

0.9850 

0.9850 

0.3078 

0.3078 

0.9850 

0.9850 

0.9850 

0.3078 

0.3078 

1.1322 

1.1322 

0.5032 

0.8806 

0.3774 

0.3774 

1.2581 

1.2445 

1.2445 

1.1201 

1.1201 

0.2489 

0.2489 

0.2489 

1.2445 

1.2445 

1.2445 

1.2445 

0.2489 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 


Cents/kg. 


0.2615 

0.9357 

0.9357 

0.9570 

0.9357 

0.9357 

0.9679 

0.9679 

0.9153 

0.9153 

0.9153 

0.9153 

0.9153 

0.3923 

0.3923 

0.3923 

0.3923 

0.4010 

1.0238 

1.0238 

1.0238 

0.3199 

0.3199 

1.0238 

1.0238 

1.0238 

0.3199 

0.3199 

1.1768 

1.1768 

0.5230 

0.9153 

0.3923 

0.3923 

1.3077 

1.2935 

1.2935 

1.1642' 

1.1642 

02587 

02587 

02587 

12935 

12935 

1.2935 

1.2935 

02587 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

1.0348 

0.3234 

0.3234 

0.3234 

0.3234 

0.3234 

0.3234 

0.3234 


Import  Assessment  Table— 
Continued 

(Raw  Cotton  Fiber] 


HTS  dassification 


6110202005 

6110202010 

6110202015 

6110202020 

6110202025 

6110202030 

6110202035 

6110202040 

6110202045 

6110202065 

6110202075  , 

6110900022  . 

6110900024  . 

6110900030  . 

6110900040  . 

6110900042  . 

6111201000  . 

6111202000  . 

6111203000  . 

6111205000  . 

6111206010  . 

6111206020  . 

6111206030  . 

6111206040  . 

6111305020  . 

6111305040  . 

6112110050  . 

6112120010  . 

6112120030  . 

6112120040  .. 

6112120050  .. 

6112120060  .. 

6112390010  .. 

6112490010  .. 

6114200005  .. 

6114200010  .. 

6114200015  .. 

6114200020  .. 

6114200040  .. 

6114200046  .. 

6114200052  .. 

6114200060  .. 

6114301010  .. 

6114301020  ... 

6114303030  ... 

6115190010  ... 

6115922000  ... 

6115932020  ... 

6116101300  ... 

6116101720  ... 

6116926020  ... 

6116926030  ... 

6116926040  ... 

6116926420  .- 

6116926430  ... 

6116926440  ... 

6116928800  ... 

6116929000  ... 

6116939010  ..., 

6117800010  .... 

6117800035  .... 

6201121000  .„. 

6201122010  .... 

6201122050  .... 

6201122060  .... 

6201134030  .... 

6201921000  ._. 

6201921500  .... 


Conver- 

sion fac- 
tor 

Cents/kg. 

1.1837 

1.2303 

1.1837 

12303 

1.1837 

1.2303 

1.1837 

12303 

1.1837 

12303 

1.1837 

12303 

1.1837 

1.2303 

1.1574 

1.2030 

1.1574 

1.2030 

1.1574 

1.2030 

1.1574 

1.2030 

0.2630 

02734 

0.2630 

02734 

0.3946 

0.4101 

0.2630 

02734 

0.2630 

02734 

1.2581 

1.3077 

1.2581 

1.3077 

1.0064 

1.0461 

1.0064 

1.0461 

1.0064 

1.0461 

1.0064 

1.0461 

1.0064 

1.0461 

1.0064 

1.0461 

0.2516 

0.2615 

0.2516 

02615 

0.7548 

0.7845 

0.2516 

0.2615 

0.2516 

0.2615 

0.2516 

02615 

0.2516 

0.2615 

0.2516 

02615 

1.1322 

1.1768 

0.9435 

0.9807 

0.9002 

0.9357 

0.9002 

0.9357 

0.9002 

0.9357 

1.2860 

1.3367 

0.9002 

0.9357 

0.9002 

0.9357 

0.9002 

0.9357 

0.9002 

0.9357 

0.2572 

02673 

0.2572 

02673 

0.2572 

0.2673 

1.0417 

1.0827 

1.0417 

1.0827 

0.2315 

02406 

0.3655 

0.3799 

0.8528 

0.8864 

1.0965 

1.1397 

12183 

12663 

1.0965 

1.1397 

1.0965 

1.1397 

12183 

1.2663 

1.0965 

1.1397 

1.0965 

1.1397 

1.0965 

1.1397 

0.1218 

0.1266 

0.9747 

1.0131 

0.3655 

0.3799 

0.9480 

0.9854 

0.8953 

0.9306 

0.6847 

0.7117 

0.6847 

0.7117 

0.2633 

02737 

0.9267 

0.9632 

1.1583 

12039 

Import  Assessment  Table— 
Continued 

[Raw  Cotton  Fiber] 


HTS  classification 


6201922010 

6201922021 

6201922031 

6201922041 

6201922051 

6201922061 

6201931000 

6201933511 

6201933521 

6201990061 

6202121000 

6202122010  . 

6202122025  , 

6202122050  . 

6202122060  . 

6202134005  . 

6202134020  . 

6202921000  . 

6202921500  . 

6202922026  . 

6202922061  . 

6202922071  . 

6202931000  . 

6202935011  . 

6202935021  . 

6203122010  . 

6203221000  . 

6203322010  ., 

6203322040  .. 

6203332010  ., 

6203392010  .. 

6203394060  .. 

6203422010  .. 

6203422025  .. 

6203422050  .. 

6203422090  .. 

6203424005  .. 

6203424010  .. 

6203424015  .. 

6203424020  .. 

6203424025  .. 

6203424030  .. 

6203424035  .. 

6203424040  ... 

6203424045  ... 

6203424050  ... 

6203424056  ... 

6203424060  ... 

6203431500  ... 

6203434010  ... 

6203434020  ... 

6203434030  ... 

6203434040  ... 

6203492010  ... 

6203493045  .... 

6204132010  .... 

6204192000  .... 

6204193090  .... 

6204221000  .... 

6204223030  .... 

6204223040  .... 

6204223050  .... 

6204223060  .... 

6204223065  .... 

6204292040  .... 
6204322010  .... 
6204322030  .... 
6204322040  .„. 


Conver- 
sion fac- 
tor 


Cents/kg. 


1.0296 

1.0702 

1.2871 

1.3378 

1.2871 

1.3378 

1.2871 

1.3378 

1.0296 

1.0702 

1.0296 

1.0702 

0.3089 

0.3211 

0.2574 

02675 

0.2574 

0.2675 

02574 

02675 

0.9372 

0.9741 

1.1064 

1.1500 

1.3017 

1.3530 

0.8461 

0.8794 

0.8461 

0.8794 

0.2664 

02769 

0.3330 

0.3461 

1.0413 

1.0823 

1.0413 

1.0823 

1.3017 

1.3530 

1.0413 

1.0823 

1.0413 

1.0623 

0.3124 

0.3247 

0.2603 

0.2706 

0.2603 

02706 

0.1302 

0.1353 

1.3017 

1.3530 

1.2366 

12853 

1.2366 

12853 

0.1302 

0.1353 

1.1715 

12177 

0.2603 

02706 

0.9961 

1.0353 

0.9961 

1.0353 

0.9%1 

1.0353 

0.9961 

1.0353 

1.2451 

1.2942 

1.2451 

1.2942 

0.9961 

1.0353 

1.2451 

1.2942 

1.2451 

12942 

1.2451 

12942 

1.2451 

12942 

0.9961 

1.0353 

0.9961 

1.0353 

.0.9238 

0.9602 

0.9238 

0.9602 

0.9238 

0.9602 

0.1246 

0.1294 

0.1232 

0.1281 

0.1232 

0.1281 

0.1232 

0.1281 

0.1232 

0.1281 

0.1245 

0.1294 

0.2490 

02588 

0.1302 

0.1353 

0.1302 

0.1363 

0.2603 

02706 

1.3017 

1.3530 

1.0413 

1.0823 

1.0413 

1.0823 

1.0413 

1.0823 

1.0413 

1.0823 

1.0413 

1.0823 

0.3254 

0.3382 

1.2366 

12853 

1.0413 

1.0823 

1.t413 

1.0823 
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HTS  classification 


6204423010  ... 
6204423030  ... 
6204423040  ... 
6204423060... 
6204423060  .. 
6204522010  ... 
6204522030  ... 
6204522040  .. 
6204522070  ... 
6204522080  .. 
6204533010  ... 
6204504060  .. 
6204622010  ... 
6204622025  .. 
6204622050  .. 
6204624005  .. 
6204624010  „ 
6204624020  .. 
6204624025  .. 
6204624030  .. 
6204624035.. 
6204624040  .. 
6204624045  .. 
6204624050.. 
6204624056  .. 
6204624060  .. 

6204624065  .. 

6204633510  .. 

6204633530  .. 

6204633532  .. 

6204633540.. 

6204692510  .. 

6204692540  .. 

6204699044  .. 

6204699046  .. 

6204699050  .. 

6205202015  . 

6205202020  . 

6205202025  . 

6205202030  . 

6205202035  . 

6205202046  . 

6205202050  . 

6205202060  . 

6205202065  . 

6205202070. 

6205202075  . 

6205302010  . 

6205302030  . 

6205302040  . 

6205302050  . 

6205302070  . 

6205302080  . 

6205902040  . 

6206100040  . 

6206303010  . 

6206303020  . 

6206303030. 

6206303040  . 

6206303050  . 

6206303060  . 

6206403010 

6206403030 

6206900040 

6207110000 

6207190010 

6207210010 

6207210030 


Conver- 
sion fac- 
tor 


Centsykg. 


1.2728 

0.9546 

0.9546 

0.9546 

0.9546 

1.2654 

1.2654 

1.2654 

1.0656 

1.0656 

0.2664 

0.2664 

0.9961 

0.9961 

0.9961 

1.2451 

1.2451 

0.9961 

12451 

1.2451 

1.2451 

1.2541 

0.9961 

0.9961 

0.9854 

0.9854 

0.9854 

0.2546 

0.2546 

0.2437 

0.2437 

0.2490 

0.2437 

0.2490 

0.2490 

0.2490 

0.9961 

0.9961 

0.9961 

0.9961 

1.1206 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.3113 

0.3113 

0.3113 

0.3113 

0.3113 

0.3113 

0.1245 

0.1246 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.3113 

0.3113 

0.2490 

1.0852 

0.3617 

1.1085 

1.1065 
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1.3229 

0.9922 

0.9922 

0.9922 

0.9922 

1.3153 

1.3153 

1.3153 

1.1076 

1.1076 

0.2769 

0.2769 

1.0353 

1.0353 

1.0353 

1.2942 

1J2942 

1.0353 

12942 

12942 

12942 

12942 

1.0353 

1.0353 

1.0242 

1.0242 

1.0242 

02646 

02646 

02533 

02533 

02588 

02533 

02588 

02588 

02588 

1.0353 

1.0353 

1.0353 

1.0353 

1.1648 

1.0353 

1.0353 

1.0353 

1.0353 

1.0353 

1.0353 

0.3236 

0.3236 

0.3236 

0.3236 

0.3236 

0.3236 

0.1294 

0.1294 

1.0353 

1.0353 

1.0353 

1.0353 

1.0353 

1.0353 

0.3236 

0.3236 

02588 

1.1280 

0.3760 

1.1522 

1.1522 


HTS  classification 


6207220000  .. 

6207911000  ... 

6207913010  .. 

6207913020  .. 

6208210010  .. 

6208210020  .. 

6208220000  .. 

6208911010  .. 

6208911020  .. 

6208913010  .. 

6208920010  .. 

6208920030  .. 

6209201000  .. 

6209203000  .. 

6209205030  .. 

6209205035  .. 

6209205040.. 

6209205045  .. 

6209205050  .. 

6209303020  .. 

6209303040  .. 

6210104015  .. 

6210401010  .. 

6210401020  .. 

6211111010  ., 

6211111020  .. 

6211112010  ., 

6211112020  .. 

6211320007  .. 

6211320010  . 

6211320015  . 

6211320030  . 

6211320060  . 

6211320070  . 

6211320080  . 

6211330010  . 

6211330030  . 

6211330035  . 

6211330040  . 

6211420010  . 

6211420020  . 

6211420025  . 

6211420050  . 

6211420060  . 

6211420070  . 

6211420080  . 

6211430010  . 

6211430030  . 

6211430040  . 

6211430050  . 

6211430060  . 

6211430066  . 

6211430090  . 

6212101020  . 

6212102010  . 

6212102020  . 

6212200020  . 

6212900030 

6213201000 

6213202000 

6213901000 

6214900010 

6216000800 

6216001220 

6216001720 

6216003800 

6216003910 

6216003920 


Conver- 
sion (ac- 
tor 


Cents/Vg. 


0.3695 

1.1455 

1.1455 

1.1456 

1.0583 

1.0583 

0.1245 

1.1455 

1.1455 

1.1455 

0.1273 

0.1273 

1.1577 

0.9749 

0.9749 

0.9749 

1.2186 

0.9749 

0.9749 

0.2463 

0.2463 

0.2291 

0.0391 

0.4556 

0.1273 

0.1273 

1.1455 

1.1455 

0.8461 

1.0413 

1.0413 

0.9763 

0.9763 

0.9763 

0.9763 

0.3254 

0.3905 

0.3905 

0.3905 

1.0413 

1.0413 

1.1715 

1.1715 

1.0413 

1.1715 

1.1715 

02603 

0.2603 

02603 

0.2603 

0.2603 

0.2603 

0.2603 

0.2412 

0.9646 

0.2412 

0.3014 

0.1929 

1.1809 

1.0628 

0.4724 

0.9043 

0.2351 

0.6752 

0.6752 

12058 

1.2058 

1.2056 
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0.3841 

1.1906 

1.1906 

1.1906 

1.1000 

1.1000 

0.1294 

1.1906 

1.1906 

1.1906 

0.1323 

0.1323 

12033 

1.0133 

1.0133 

1.0133 

12666 

1.0133 

1.0133 

02560 

0.2560 

02381 

0.0406 

0.4736 

0.1323 

0.1323 

1.1906 

1.1906 

0.8794 

1.0823 

1.0823 

1.0148 

1.0148 

1.0148 

1.0148 

0.3382 

0.4059 

0.4059 

0.4059 

1.0823 

1.0623 

1.2177 

12177 

1.0823 

12177 

1.2177 

02706 

02706 

02706 

02706 

02706 

02706 

02706 

02507 

1.0026 

02507 

0.3133 

02005 

12274 

1.1047 

0.4910 

0.9399 

02444 

0.7018 

0.7018 

12533 

12533 

1.2533 


HTS  classification 


6216004100  .. 

6217100010  .. 

6217100030  .. 

6301300010  .. 

6301300020.. 

6302100010  .. 

6302211020  .. 

6302211040  ., 

6302212010  .. 

6302212020  . 

6302212030  . 

6302212040  . 

6302212090  . 

6302222010  . 

6302222020  . 

6302311020  . 

6302311090  . 

6302312010  . 

6302312020  . 

6302312030  . 

6302312040  . 

6302312055  . 

6302312090  . 

6302322020  . 

6302322040  . 

6302402010  . 

6302511000  . 

6302512000  . 

6302513000  . 

6302514000  . 

6302600010  . 

6302600020  . 

6302600030  . 

6302910005  . 

6302910015  . 

6302910025 

6302910035  , 

6302910045 

6302910050 

6302910060 

6303110000 

6303910000 

6303920000 

6304111000 

6304190500 

6304191000 

6304191500 

6304192000 

6304910020 

6304920000 

6505901540 


Conver- 
sion (ac- 
tor 


Cents/kg. 


6505902545  

0.5844 

0.6074 

1.2058 

12533 

1.0182 

1.0583 

02546 

02646 

0.8766 

0.9111 

0.8766 

0.9111 

1.1689 

12150 

0.8182 

0.8504 

0.8182 

0.8504 

1.1689 

12150 

0.8182 

0.8504 

1.1689 

1.2150 

0.8182 

0.8504 

0.8182 

0.8504 

0.4091 

0.4252 

0.4091 

0.4252 

0.8182 

0.8504 

0.8182 

0.8504 

1.1689 

12150 

0.8182 

0.8504 

1.1689 

12150 

0.8182 

0.8504 

0.8182 

0.6504 

0.8182 

0.8504 

0.4091 

0.4252 

0.4091 

0.4252 

0.9935 

1.0326 

0.5844 

0.6074 

0.8766 

0.9111 

0.5844 

0.6074 

0.8182 

0.8504 

1.1689 

12150 

1.0520 

1.0934 

1.0520 

1.0934 

1.0520 

1.0934 

1.1689 

12150 

1.0620 

1.0934 

1.0520 

1.0934 

1.0520 

1.0934 

1.0520 

1.0934 

1.0520 

1.0934 

0.9448 

0.9820 

0.6429 

0.6682 

02922 

0.3037 

1.0629 

1.1048 

1.0520 

1.0934 

1.1689 

1.2150 

0.4091 

0.4252 

0.4091 

0.4252 

0.9351 

0.9719 

0.9351 

0.9719 

1.1810 

12275 

0.9935 

1.0326 

0.5844 

0.6074 

Dated:  November  8, 1994. 
Lon  Hatamiya, 
Administrator. 
IFR  Doc.  94-28114  Filed  11-15-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  Na  NM-IOI;  Special  Conditions 
No.  25-ANM-91] 

Special  Conditions:  Dassault  Aviation, 
Model  Falcon  2000  Airplane,  High- 
Intensity  Radiated  Fields 

AGENCY:  Federal  Aviation 
Admimstration,  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Dassault  Aviation  Model 
Falcon  2000  airplane.  This  new  airplane 
will  utilize  electrical  and  electronic 
systems,  such  as  electronic  displays  and 
electronic  engine  controls,  that  perform 
critical  functions.  The  appUcable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protectton  of  these  systems  from  the 
effects  of  high-intensity  radiated  fields. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  November  4, 1994. 

Comments  must  be  received  on  or 
before  January  2.  1995. 

ADDRESSES:  Comments  on  these  final 
special  conditions;  request  for 
comments,  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn.:  Rules  Docket  (ANM-7),  Docket 
No.  NM-101. 1601  Lind  Avenue  SW.. 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 
"Docket  No.  NM-101."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephrai  Slotte,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056, 
telephone  (206)  227-2797. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-101." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  September  13,  1989,  Dassault 
Aviation,  B.P.  24.  33701  Merignac 
Cedex.  France,  applied  for  a  new  type 
certificate  in  the  transport  airplane 
category  for  the  Model  Falcon  2000 
airplane.  The  Dassault  Aviation  Model 
Falcon  2000  is  a  medium-sized 
transcontinental  business  jet  powered 
by  two  General  Electric/Garrett  CFE  738 
turbofan  engines  mounted  on  pylons 
extending  from  the  aft  fuselage.  Each 
engine  will  be  capable  of  delivering 
5,600  lbs.  thrust.  The  airplane  will  be 
capable  of  operating  with  two  flight 
crewmembers  and  eight  passengers. 

Type  Certification  Basis 

Under  the  provisions  of  §21.17  of  the 
FAR.  Dassault  Aviation  must  show  that 
the  Falcon  2000  meets  the  appUcable 
provisions  of  part  25,  effective  February 
1. 1965,  as  amended  by  Amendments 
25-1  through  25-69.  The  certification 
basis  may  also  include  later 
amendments  to  part  25  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  the  certification  basis  for  the 
Falcon  2000  includes  part  34,  effective 
September  10, 1990,  plus  any 
amendments  in  effect  at  the  time  of 
certification;  and  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendments  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  These  special  conditions 
form  an  additional  part  of  the  type 
certification  basis.  In  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Dassault  Aviation 
Model  Falcon  2000  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  estabhsh  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  pubUc  notice,  as  required  by 
§§  11.28  and  11.29.  and  become  part  of 
the  type  certification  twsis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Falcon  2000  incorporates  new 
avionic/electronic  installations, 
including  primary  flight  displays  and 
digital  electronic  engine  controls.  These 
systems  may  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Dassauh  Aviation  Model  Falcon 
2000,  which  require  that  new 
technology  electrical  and  electronic 
systems  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  the 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
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digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupUng  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  fibld  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Aver- 
age (V/ 
M) 

10  KHz-100  KHz  

50 

60 

70 

200 

30 

150 

70 

4.020 

1.700 

5.000 

6.680 

6.850 

3.600 

3,500 

3,500 

2.100 

50 

100  KHZ-500KH2  

60 

500  KH2-2  MHz  

70 

2  MHz-30  MHz 

200 

30  MHz-100  MHz 

30 

100  MHz-200  MHz 

33 

200  MHz-400  MHz 

70 

400  MHz-700  MHz 

935 

700  MHz-1  GHz    

170 

1  GHz-2  GHz  

990 

2  GHz-4  GHz  

840 

4  GHz-6  GHz  

310 

6  GHz-8  GHz  

8GHz-12GHz  

670 
1,270 

12GHz-18GHz  

360 

18  GHz-40  GHz  

750 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Dassault 
Aviation  Model  Falcon  2000.  Should 
Dassault  Aviation  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of§21.101(a](l). 

Conclusion 

This  action  affects  only  certain  de.sign 
features  on  the  Dassault  Aviation  Model 
Falcon  2000  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  tlie 
FAA  for  approval  of  these  features  on 
the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  have  l>cen 


subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
chsmge  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
TTierefore,  these  sj)ecial  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344. 1348(c). 
1352, 1354(a),  1355, 1421  through  1431. 
1502, 1651(b)(2),  42  U.S.C.  1857f-10.  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Dassault 
Aviation  Model  Falcon  2000  airplane. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on 
November  4, 1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice, 
ANM-100. 
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14  CFR  Part  25 

[Docket  No.  NM-100;  Final  Special 
Conditions  No.  2S-ANIM-90] 

Special  Conditions;  Dassault  Aviation 
Model  Falcon  2000  Airplane,  High 
Altitude  Operation 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Dassault  Aviation  Model 
Falcon  2000  airplane.  This  new  airplane 
will  have  em  unusual  design  feature 
associated  with  an  imusually  high 
operating  altitude  (47.000  feet),  for 
which  the  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  November  4, 1994. 

Comments  must  be  received  on  or 
before  January  2. 1995. 
ADDRESSES:  Comments  on  these  final 
special  conditions;  request  for 
comments,  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel. 
Attn.:  Rules  Docket  (ANM-7),  Docket 
No.  NM-100,  1601  Lind  Avenue  S\V.. 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 
"Docket  No.  NM-100."  Comments  may 
be  inspected  in  die  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  FAA.  Standardization 
Branch.  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW.. 
Renton,  Washington,  98055-4056. 
telephone  (206)  227-2797. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-100." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  September  13, 1989,  Dassault 
Aviation,  B.F.  24.  33701  Merignac 
Cedex,  France,  applied  for  a  new  type 
certificate  in  the  transport  airplane 
category  for  the  Model  Falcon  2000 
airplane.  The  Dassault  Aviation  Model 
Falcon  2000  is  a  medium-sized 
transcontinental  business  jet  powered 
by  two  General  Electric/Garrett  CFE  738 
turbofan  engines  mounted  on  pylons 
extending  ft-om  the  aft  fuselage.  Each 
engine  will  be  capable  of  delivering 
5,600  lbs.  dirust.  The  airplane  will  be 
capable  of  operating  with  two  flight 
crewmembers  and  eight  passengers. 

The  type  design  of  the  Model  Falcon 
2000  contains  a  number  of  novel  and 
unusual  design  features  for  an  airplane 
type  certificated  under  the  applicable 
provisions  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR).  Those 
features  include  the  relatively  small 
passenger  cabin  volume  and  a  high 
maximum  operating  altitude.  The 
applicable  airworthiness  requirements 
do  not  contain  adequate  or  appropriate 
safety  standards  for  the  Falcon  2000; 
therefore,  special  conditions  are 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

T)rpe  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR,  Dassault  Aviation  must  show  that 
the  Falcon  2000  meets  the  applicable 
provisions  of  part  25,  effective  February 
1,  1965.  as  amended  bv  Amendments 
25-1  dirough  25-69.  The  certification 
basis  may  also  include  later 
amendments  to  part  25  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  the  certification  basis  for  the 
Falcon  2000  includes  part  34,  effective 
September  10, 1990:  plus  any 
amendments  in  effect  at  the  time  of 
certification;  and  part  36,  effective 


December  1, 1969,  as  amended  by 
Amendments  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  These  special  conditions 
form  an  additional  part  of  the  type 
certification  basis.  In  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Falcon  2000  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Feature 

The  Dassault  Aviation  Falcon  2000 
will  incorporate  an  unusual  design 
feature  in  that  it  will  be  certified  to 
operate  up  to  an  altitude  of  47,000  feet. 

The  FAA  considers  certification  of 
transport  category  airplanes  for 
operation  at  altitudes  greater  than 
41,000  feet  to  be  a  novel  or  unusual 
feature  because  current  part  25  does  not 
contain  standards  to  ensure  the  same 
level  of  safety  as  that  provided  during 
operation  at  lower  altitudes.  Special 
conditions  have  therefore  been  adopted 
to  provide  adequate  standards  for 
transport  category  airplanes  previously 
approved  for  operation  at  these  high 
altitudes,  including  certain  Learjet 
models,  the  Boeing  Model  747, 
Dassault-Breguet  Falcon  900,  Canadair 
Model  600,  Cessna  Model  650,  Israel 
Aircraft  Industries  Model  1125,  and 
Cessna  Model  560.  The  special 
conditions  for  the  Learjet  Model  45  are 
considered  the  most  applicable  to  the 
Falcon  2000  and  its  proposed  operation 
and  are  therefore  used  as  the  basis  for 
the  special  conditions  described  below. 

Damage  tolerance  methods  are 
proposed  to  be  used  to  ensure  pressure 


vessel  integrity  while  operating  at  the 
higher  altitudes,  in  lieu  of  the  Va-bay 
crack  criterion  used  in  some  previous 
special  conditions.  Crack  growth  data 
are  used  to  prescribe  an  inspection 
program  that  should  detect  cracks  before 
an  opening  in  the  pressure  vessel  would 
allow  rapid  depressurization.  Initial 
crack  sizes  for  detection  are  determined 
under  §  25.571,  as  amended  by 
Amendment  25-72.  The  maximum 
extent  of  failure  and  pressure  vessel 
opening  determined  from  the  above 
analysis  must  be  demonstrated  to 
comply  with  the  pressurization  section 
of  the  proposed  special  conditions, 
which  state  that  the  cabin  altitude  after 
failure  must  not  exceed  the  cabin 
altitude/time  curve  limits  shown  in 
Figures  3  and  4. 

In  order  to  ensure  that  there  is 
adequate  fresh  air  for  crewTnembers  to 
perform  their  duties,  to  provide 
reasonable  passenger  comfort,  and  to 
enable  occupants  to  better  withstand  the 
effects  of  decompression  at  high 
altitudes,  the  ventilation  system  must  b«> 
designed  to  provide  10  cubic  feet  of 
&«sh  air  per  minute  per  person  during 
normal  operations.  Therefore,  these 
special  conditions  require  that 
crpwmembers  and  passengers  be 
provided  with  10  cubic  feet  of  fresh  air 
per  minute  per  person.  In  addition, 
during  the  development  of  the 
supersonic  transport  special  conditions, 
it  was  noted  that  certain  pressurization 
failures  resulted  in  hot  ram  or  bleed  air 
being  used  to  maintain  pressurization. 
Such  a  measure  can  lead  to  cabin 
temperatures  that  exceed  human 
tolerance.  Therefore,  these  special 
conditions  require  airplane  interior 
temperature  limits  following  probable 
and  improbable  failures. 

Contmuous  flow  passenger  ox\gen 
equipment  is  certificated  for  use  up  to 
40,000  feet;  however,  for  rapid 
decompressions  above  34,000  feet, 
reverse  diffusion  leads  to  low  oxygen 
partial  pressures  in  the  lungs,  to  the  * 

extent  that  a  small  percentage  of 
passengers  may  lose  useful 
consciousness  at  35,000  feet.  The 
percentage  increases  to  an  estimated  60 
percent  at  40,000  feet,  even  with  the  use 
of  the  continuous  flow  system. 
Therefore,  to  prevent  permanent 
physiological  damage,  the  cabin  altitude 
must  not  exceed  25,000  feet  for  more 
than  2  minutes,  or  40.000  feet  for  any 
time  period.  The  maximum  peak  cabin 
altitude  of  40.000  feet  is  consistent  with 
the  standards  established  for  previous 
certification  programs.  In  addition,  at 
high  altitudes  the  other  aspects  of 
decompression  sickness  have  a 
significant,  detrimental  effect  on  pilot 
performance  (for  example,  a  pilot  can  be 
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incapacitated  by  internal  expanding 
gases). 

Decompression  resulting  in  cabin 
altitudes  above  tbe  37,000-foot  limit 
depicted  in  Figure  4  approaches  the 
physiological  limits  of  the  average 
person:  therefore,  every  effort  must  be 
made  to  provide  the  pilots  with 
adequate  oxygen  equipment  to 
withstand  these  severe  decompressions. 
Reducing  the  time  interval  between 
pressurization  failure  and  the  time  the 
pilots  receive  oxygen  will  provide  a 
safety  margin  against  being 
incapacitated  and  can  be  accomplished 
by  the  use  of  mask-mounted  regulators, 
lliese  special  conditions  therefore 
require  pressiue  demand  masks  with 
mask-mounted  regulators  for  the 
flightcrew.  This  combination  of 
equipment  will  provide  the  best 
practical  protection  for  the  failures 
covered  by  the  special  conditions  and 
for  improbable  failures  not  covered  by 
the  special  conditions,  provided  the 
cabin  altitude  is  limited. 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Dassault 
Aviation  Model  Falcon  2000.  Should 
Dassault  Aviation  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  aHects  only  certain  design 
features  on  the  Dassault  Aviation  Model 
Falcon  2000  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 


List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows:  . 

Authority:  49  U.S.C  app.  1344, 1348(c), 
1352. 1354(a).  1355. 1421  through  1341, 
1502, 1651(b)(2),  42  U.S.C.  1857f-10.  4321  et 
seq.:  E.0. 11514;  and  49  U.S.C  106(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Dassault 
Aviation  Model  Falcon  2000: 

Operation  to  47,000  Feet 

1.  Pressure  Vessel  Integrity. 

(a)  The  maximum  extent  of  failure 
and  pressure  vessel  opening  that  can  be 
demonstrated  to  comply  with  paragraph 
4  (Pressurization)  of  this  special 
condition  must  be  determined.  It  must 
be  demonstrated  by  crack  propagation 
and  damage  tolerance  analysis 
supported  by  testing  that  a  larger 
opening  or  a  more  severe  failure  than 
demonstrated  will  not  occur  in  normal 
operations. 

(b)  Inspection  schedules  and 
procedures  must  be  established  to 
ensure  that  cracks  and  normal  fuselage 
leak  rates  will  not  deteriorate  to  the 
extent  that  an  unsafe  condition  could 
exist  diuing  normal  operation. 

(c)  With  regard  to  the  fuselage 
structural  design  for  cabin  pressure 
capability  above  45,000  feet  altitude,  the 
pressure  vessel  structure,  including 
doors  and  windows,  must  comply  with 
§  25.365(d).  using  a  factor  of  1.67 
instead  of  the  1.33  factor  prescribed. 

2.  Ventilation.  In  Ueu  of  the 
requirements  of  §  25.831(a).  the 
ventilation  system  must  be  designed  to 
provide  a  sufficient  amount  of 
uncontaminated  air  to  enable  the 
crewmembers  to  perform  their  duties 
without  undue  discomfort  or  fatigue, 
and  to  provide  reasonable  passenger 
comfort  during  normal  operating 
conditions  and  also  in  the  event  of  any 
probable  failure  of  any  system  that 
could  adversely  affect  the  cabin 
ventilating  air.  For  normal  operations, 
crewmembers  and  passengers  must  be 
provided  with  at  least  10  cubic  feet  of 
fresh  air  per  minute  per  person,  or  the 
equivalent  in  filtered,  recirculated  air 
based  on  the  volume  and  composition  at 
the  corresponding  cabin  pressure 
altitude  of  not  more  than  8,000  feet. 

3.  Air  Conditioning.  In  addition  to  the 
requirements  of  §  25.831.  paragraphs  (b) 
through  (e).  the  cabin  cooling  system 
must  be  designed  to  meet  the  following 
conditions  during  flight  above  15.000 
feet  mean  sea  level  (MSL): 


(a)  After  any  probable  failure,  the 
cabin  temperature-time  history  may  not 
exceed  the  values  shown  in  Figure  1. 

(b)  After  any  improbable  failure,  the 
cabin  temperature-time  history  may  not 
exceed  the  values  shown  in  Figure  2. 

4.  Pressurization.  In  addition  to  the 
requirements  of  §  25.841,  the  following 
apply: 

(a)  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air.  air 
conditioning,  and  pressure  control 
systems,  must  prevent  the  cabin  altitude 
from  exceeding  the  cabin  altitude-time 
history  shovsm  in  Figure  3  after  each  of 
the  following: 

(1)  Any  probable  malfunction  or 
failure  of  the  pressurization  system.  The 
existence  of  undetected,  latent 
malfunctions  or  failures  in  conjunction 
with  probable  failiues  must  be 
considered. 

(2)  Any  single  failure  in  the 
pressurization  system,  combined  with 
the  occurrence  of  a  leak  produced  by  a 
complete  loss  of  a  door  seal  element,  or 
a  fuselage  leak  through  an  opening 
having  an  effective  area  2.0  times  the 
effective  area  that  produces  the 
maximmn  permissible  fuselage  leak  rate 
approved  for  normal  operation, 
whichever  produces  a  more  severe  leak. 

(b)  The  cabin  altitude-time  history 
may  not  exceed  that  shown  in  Figure  4 
after  each  of  the  following: 

(1)  The  maximum  pressiue  vessel 
opening  resulting  from  an  initially 
detectable  crack  propagating  for  a 
period  encompassing  four  normal 
inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and 
skin-frame  combinations  must  be 
considered. 

(2)  The  pressure  vessel  opening  or 
duct  failure  resulting  from  probable 
damage  (failure  effect)  while  under 
maximum  operating  cabin  pressure 
differential  due  to  a  tire  burst,  engine 
rotor  burst,  loss  of  antennas  or  stall 
warning  vanes,  or  any  probable 
equipment  failure  (bleed  air,  pressure 
control,  air  conditioning,  electrical 
soiu-cels),  etc.)  that  affects 
pressurization. 

(3)  Complete  loss  of  thrust  from  all 
engines. 

(c)  In  showing  compliance  with 
paragraphs  4(a)  and  4(b)  of  these  special 
conditions  (Pressurization),  it  may  be 
assumed  that  an  emergency  descent  is 
made  by  approved  emergency 
procedure.  A  17-second  crew 
recognition  and  reaction  time  must  be 
applied  between  cabin  altitude  warning 
and  the  initiation  of  an  emergency 
descent. 

Note:  For  flight  evaluation  of  the  rapid 
descent,  the  test  article  must  have  the  cabin 


volume  representative  of  what  is  expected  to 
be  normal,  such  that  Dassault  Aviation  must 
reduce  the  total  cabin  volume  by  that  which 
would  be  occupied  by  the  furnishings  and 
total  number  of  people. 

5.  Oxygen  Equipment  and  Supply. 

(a)  A  continuous  flow  oxygen  system 
must  be  provided  for  the  passengers. 

(b)  A  quick-donning  pressure  demand 
mask  with  mask-mounted  regulator 
must  be  provided  for  each  pilot.  Quick- 
donning  from  the  stowed  position  must 
be  demon.sfrated  to  show  that  the  mask 
can  be  withdrawn  from  stowage  and 
donned  with  5  seconds. 

BrLirNG  CODE  4910-13-41 
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NOTE:  For  figure  3,  tJme.starts  at  the  moment  cabin  attitude 
exceeds  8.000  feet  during  depressurization.   If  depressurization 
analysis  shows  that  the  cabm  altitude  Kmit  of  this  curve  is 
exceeded,  the  following  alternate  limitations  apply;   After 
depressurization.  the  maximum  catain  altitude  exceedence  is 
limited  to  30,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  endir>g  when  it  returns  to 
25,000  feet 
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NOTE:   For  figure  4,  time  starts  at  the  moment  cabin  attitude 
exceeds  8,000  feet  during  depressurization.   If  depressurization 
analysis  shows  that  the  cabin  altitude  BmH  of  this  cun/e  is 
exceeded,  the  following  alternate  limitations  apply:   After 
depressurization,  the  maximum  cabin  attitude  exceedence  is 
Kmited  to  40.000  feet  The  naximum  time  the  catjin  altitude  may 
exceed  25.000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25.000  feet  and  ending  when  it  returns  to 
25.000  feet. 
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issued  in  Renton,  Washington,  on  November  4.  1994. 
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Acting  Manager.  Transport  Aiqilane  Directorate.  Aircraft  Certification  Senice,  ANSt-iOO. 
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14  CFR  Part  39 

[Docket  No.  94-ANE-01;  Amendment  39- 
9067;  AD  94-23-05] 

Airworthiness  Directives;  AlliedSignai 
Inc.  TFE731-3A  and  -3AR  Model 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  AlliedSignal  Inc.  (formerly 
Garrett  Engine  Division)  TFE731-3A- 
200G  and  -3AR-200G  model  turbofan 
engines.  This  action  requires  removing 
from  service  certain  low-pressure 
turbine  (LPT)  disks,  imposing  an  hourly 
life  limit  on  the  first  stage  and  second 
stage  LPT  disks,  performing  a 
dimensional  inspection  of  second  .stage 
LPT  disks  at  repetitive  intervals,  and 
incorporating  honeycomb  material  in 
the  second  stage  LPT  nozzle  air  seal. 
This  amendment  is  prompted  by  reports 
of  LPT  disk  web  separations.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  LPT  disk  web 
separations,  which  can  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Effective  December  I.  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  DtK;embcr 
1.  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  rticeived  on  or  before 
January  17,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.\A),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-Ol,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
AlliedSignal  Inc..  Aviation  Services 
Division,  Data  Distribution,  Dept.  64-3/ 
21Q2-1M,  P.O.  Box  29003,  Phoenix,  AZ 
85038-9003;  telephone  (602) 365-2548. 
This  information  may  be  e.xamined  at 
the  FA.\,  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  N\V.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Cqsta.  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office, 
•vAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street.  Long  Beach,  CA 


90806-2425;  telephone  (310) 988-5246; 
fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  two  low  pressure 
turbine  (LPT)  disks  that  failed  in  the 
disk  web  area  due  to  creep  fatigue  on 
AlliedSignal  Inc.  (formerly  Garrett 
Engine  Division)  Model  TFE731-3A- 
200G  turbofan  engines.  Both  disk 
failures  were  imcontained.  A 
metallurgical  examination  of  first  and 
second  stage  LPT  disks  found  that  two 
heat  treatment  production  processes 
created  a  microstructure  more 
susceptible  to  creep  fatigue  cracking. 
Both  production  processes  affected 
AlliedSignal  Inc.  TFE731-3  series 
engines'  first  and  second  stage  LPT 
disks. 

In  addition,  a  field  inspection  of  LPT 
disks  on  AlliedSignal  bic.  TFE731-3 
series  turbofan  engines  revealed  that 
excessive  disk  growth  occurred  on 
AlliedSignal  Inc.  Model  TFE731-3A- 
200G  and  TFE731-3AR-200G  engines, 
which  are  installed  on  Israel  Aircraft 
Industries.  Ltd.  (lAI)  1125  Westwind 
Astra  series  aircraft.  The  FAA  has 
determined  that  the  lAI  Astra  flight 
profile  subjects  the  first  and  second 
stage  LPT  disks  to  prolonged  flight  time 
at  or  near  the  maximum  continuous 
inner  turbine  temperatures  limit. 
Repeated  prolonged  exposure  to  high 
temperatures  can  cause  a  more  rapid 
deterioration  of  the  nickel-graphite 
abradable  material  on  the  LPT  second 
stage  nozzle  air  seal  than  originally 
anticipated  during  the  certification 
process  of  the  engine.  This  deterioration 
results  in  increased  seal  clearance, 
which  contributes  to  disk  growth.  This 
disk  growth,  also  known  as  creep, 
resulting  either  from  certain  heat 
treatment  production  processes, 
excessive  LPT  second  stage  nozzle  air 
seal  clearance,  or  the  LPT  disk(s) 
prolonged  exposure  to  elevated 
operating  temperatures,  if  not  corrected, 
could  result  in  LPT  disk  web 
separations,  which  can  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Aerospace  Alert  Service  Bulletin  (ASB) 
No.  TFE731-A72-3519,  Revision  3, 
dated  May  6, 1994,  that  imposes  an 
hourly  life  limit  on  first  and  second 
stage  LPT  disks  and  describes 
procedures  for  removal  and  replacement 
of  these  LPT  disks;  SB  No.  TFE731-72- 
3530,  Revision  1.  dated  October  8. 1993, 
that  describes  procedures  for  installing 
a  second  stage  LPT  turbine  nozzle  that 
incorporates  a  honeycomb  air  seal;  and 
ASB  No.  TFE731-A72-3544.  dated 


October  8. 1993.  and  ASB  No.  TFE731- 
A72-3557.  dated  May  12, 1994.  that 
describe  procedures  for  removal  and 
replacement  of  specific  serial  numbered 
first  and  second  stage  LPT  disks.  Certain 
requirements  of  this  AD  may  be 
accomplished  using  an  earlier  version  of 
a  service  bulletin  (SB)  or  ASB  than  Uie 
one  cited  in  the  AD.  The  original 
version  of  AlliedSignal  Aerospace  SB 
No.  TFE731-72-3530  differs  only  by 
minor  changes  that  do  not  impact  the 
technical  content  of  the  procedures,  and 
is  an  acceptable  method  of  compliance 
to  paragraph  (c)(1)  of  this  AD.  Prior  to 
the  effective  date  of  this  AD, 
replacement  of  LPT  disks  in  accordance 
with  previous  revisions  of  SB  No. 
TFE731-A72-3519  is  an  acceptable 
method  of  compliance  to  paragraph  (b) 
or  (c)(2)  of  diis  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  AlliedSignal  Inc. 
TFE731-3A-200G  series  turbofan 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  prevent  LPT  disk  web 
separations,  which  can  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft.  This  AD  requires 
removing  from  service  certain  LPT 
disks,  imposing  an  hourly  life  hmit  on 
first  and  second  stage  LPT  disks, 
performing  a  dimensional  inspection  of 
second  stage  LPT  disks  at  repetitive 
intervals,  and  incorporating  honeycomb 
material  in  the  second  stage  LPT  nozzle 
air  seal.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 
Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  ADDRESSES,  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  mle  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

I  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  94-ANE-Ol."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action  "  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  1 1034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-23-05  AlliedSignal  Inc.:  Amendment  39- 
9067.  Docket  94-ANE-Ol. 

Applicability:  AlliedSignal  Inc.  TFE731- 
3A-200G  and  -3AR-200G  Uirbofan  engines 
installed  on  but  not  limited  to  Israel  Aircraft 
Industries.  Ltd.,  1125  Westwind  Astra 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  low  pressure  turbine  (LPT)  disk 
web  separations,  which  can  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Remove  trom  service  first  and  second 
stage  LPT  disks,  with  Part  Numbers  (P/N) 
3072351-(     ),  3072542-(     ),  3074103-1,  and 
3074105-1 .  where  (    )  denotes  any  dash 
number,  identified  by  serial  number  in  the 
Compliance  Sections  of  AlliedSignal 
Aerospace  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A72-3544,  dated  (Dctober  8, 1993, 
and  AlliedSignal  Aerospace  ASB  No. 
TFE731-A72-3557,  dated  May  12, 1994, 
within  100  hours  time  in  service  (TIS)  after 
the  effective  date  of  this  airworthiness 
directive  (AD),  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Aerospace  ASB  No.  TFE731-A72-3544, 
dated  October  8, 1993,  and  AlliedSignal 
Aerospace  ASB  No.  TFE731-A72-3557. 
dated  May  12, 1994,  and  replace  with 
serviceable  disks. 

(b)  Remove  first  stage  LPT  disk,  P/N 
3072351-1    ),  where  (    )  denotes  any  dash 
number,  and  install  a  serviceable  first  stage 
LPT  disk  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Aerospace  ASB  No.  TFE731-A72-3519, 
Revision  3,  dated  May  6, 1994,  as  follows: 


Stage  l 

- 

LPT  disk 

TIS  since 

Initial  replacement  schedule 

new 

(TSN) 

More 

Replace  within  the  next  50  hours 

than 

TIS  after  the  effective  date  of 

850 

this  AD,  or  at  the  next  removal 

hours. 

of  the  LPT  module,  wtiichever 

occurs  first. 

551  to 

Replace  within  the  next  200  hours 

850 

TIS  after  the  effective  date  of 

hours. 

this  AD,  900  hours  TSN,  or  at 

the   next  removal  of  the  LPT 

module,  whichever  occurs  first. 

Less 

Replace  prior  to  750  hours  TSN. 

than 

551 

hours. 

IMI 


(c)  Prior  to  1,500  hours  TIS  after  the 
effective  date  of  this  AD,  or  at  the  next 
removal  of  the  LFF  module,  whichever 
occurs  first,  accomplish  the  following: 

(1)  Replace  the  second  stage  LPT  nozzle  air 
seal,  P/N  3071878-1,  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Aerospace  SB  No.  TFE731-72-3530, 
Revision  1,  dated  October  8, 1993,  with  a 
serviceable  nozzle  air  seal. 

(2)  Replace  or  inspect  the  second  stage  LPT 
rotor  assembly,  P/N  307254 1-(    ),  where  (    ) 
denotes  any  dash  number,  and  install  a 
serviceable  assembly  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Aerospace  ASB  No.  TFE731-A72-3519, 
Revision  3,  dated  May  6, 1994. 

(d)  Perform  subsequent  repetitive 
inspections  and  remove  from  service  first  and 
second  stage  LPT  disks,  and  replace  with  a 
serviceable  disk,  as  follows: 

(1)  Remove  first  stage  LPT  disks,  P/N 
3074103-1,  prior  to  accumulating  750  hours 
TSN,  or  3.000  CSN. 

(2)  Remove  first  stage  LPT  disks,  P/N 
3073733-1,  prior  to  accumulating  1,500 
hours  TSN,  or  3,000  CSN. 

(3)  Remove  second  stage  LPT  disks,  P/N 
3074105-1  prior  to  accumulating  4,500  hours 
TSN,  or  3,000  CSN. 

(4)  Inspect  the  second  stage  LPT  rotor 
assembly.  P/N  3074106-1,  by  performing  a 
balance  rim  dimensional  inspection,  wire 
gauge  check,  and  fluorescent  penetrant 
inspection,  in  accordance  with  the  Engine 
Light  Maintenance  Manual,  at  intervals  not  to 
exceed  1,500  hours  TIS  since  last  inspection. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office.  NOTE:  Information 
concerning  the  existence  of  approved 
alternative  methods  of  compliance  with  this 
airworthiness  directive,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(f)  Accomplishment  of  the  requirements  of 
paragraph  (c)(1)  of  this  AD  in  accordance 
with  the  original  version  of  AlliedSignal 
Aerospace  SB  No.  TFE731-72-3530;  or  the 
requirements  of  paragraphs  (b)  or  (c)(2)  of 
this  AD  in  accordance  with  the  original 
version.  Revision  1,  or  Revision  2  of 
AlliedSignal  Aerospace  ASB  No.  TFE731- 
A72-3519  constitute  acceptable  alternative 
methods  of  compliance  to  the  applicable 
requirements  of  this  AD. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  Uie  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  requirements  of  this  AD  shall  be 
accomplished  in  accordance  with  the 
following  applicable  service  documents: 
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Document  No. 


AlliedSignal  Aerospace  ASB  No.  TFE731-A72-3544 

Total  pages:  1 0. 

AlliedSignal  Aerospace  S8  No.  TFE731 -72-3530 


Total  pages:  8. 

AlliedSignal  Aerospace  ASB  No.  TFE731-A72-3519 

Total  pages:  8. 

AlliedSignal  Aerospace  ASB  No.  TFE731-A72-3557 

Total  pages:  12. 


Pages 


1-10 

1-2 

5 
6-8 

1-8 

1-12 


Revision 


Original 

1  

Original 

1  

Original 

3  

Original 


Date 


Oct  8,  1993. 

Oct  8.  1993. 
July  2.  1993. 
Oct  8.  1993. 
July  2.  1993. 

May  6.  1994. 

May  12.  1994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal  Inc.,  Aviation  Services 
Division,  Data  Distribution,  Dept.  64-3/2102- 
IM.  P.O.  Box  29003,  Phoenix,  AZ  85038- 
9003.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  OfTice  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park.  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
December  1, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
November  3, 1994. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Senice. 

IFR  Doc.  94-28109  Filed  11-15-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  90-NM-265-AD;  Aniendment 
39-0073;  AD  94-23-10] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  IX)T. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  AD  that  currently  requires 
periodic  leak  checks  of  the  forward 
lavatory  drain  system  and  provides  for 
the  installation  of  a  new  drain  valve  as 
terminating  action.  This  action 
continues  to  require  various  leak 
checks,  but  deletes  a  previously 
provided  terminating  action;  adds 
requirements  for  leak  checks  of  other 
lavatory  drain  systems;  provides  for  the 
option  of  revising  the  FAA -approved 
maintenance  program  to  include  a 
schedule  of  leak  checks;  requires  the 
installation  of  a  cap  on  the  flush/ fill 
line;  and  requires  either  a  periodic  leak 
check  of  the  flush/ fill  line  cap  or 
replacement  of  the  seals  on  both  that 
cap  and  the  toilet  tank  anti-siphon 
(check)  valve.  This  amendment  was 
prompted  by  continuing  reports  of 


damage  to  engines  and  airframes, 
separation  of  engines  from  airplanes, 
and  damage  to  property  on  the  ground, 
caused  by  "blue  ice"  that  had  formed 
from  leaking  forward  lavatory  drain 
systems  and  subsequently  had 
dislodged  from  the  airplane.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  damage  associated  with 
the  problems  of  "blue  ice." 
EFFECTIVE  DATE:  December  16,  1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration. 
(FAA),  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
90-NM-265-AD,  1601  Lind  Avenue. 
SVV.,  Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford.  Aerospace  Engineer,  Seattle 
Aircraft  Certification  Office,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2788;  fax  (206)  227-1811. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  Boeing  Model  727  series  airplanes, 
was  published  as  a  supplemental  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  18,  1994  (59 
FR  12865).  That  supplemental  NPRM 
proposed  to  supersede  AD  86-05-07, 
amendment  39-5250  (51  FR  7767, 
March  6, 1986).  That  AD  currently 
requires  periodic  leak  checks  of  the 
forward  lavatory  drain  system  and 
provides  for  the  installation  of  a  new 
drain  valve  as  terminating  action. 

Among  other  things,  the  supplemental 
NPRM  proposed  to: 

1 .  Delete  the  existing  provision  for 
terminating  action; 


2.  Require  repetitive  leak  checks  of 
both  the  forward  and  the  aft  lavatory 
drain  systems; 

3.  Provide  an  optional  procedure  for 
complying  with  the  rule,  which  would 
entail  revising  the  FAA-approved 
maintenance  program  to  incorporate  a 
schedule  and  procedure  to  conduct  leak 
checks  of  the  lavatory  drain  systems; 
and 

4.  Require  the  installation  of  a  lever 
lock  cap  on  flush/fill  lines,  and  periodic 
leak  check  of  the  flush/fill  line. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Personal  Injury  Risk  of  Blue  Ice 

Several  commenters  request  that  all 
actions  applicable  to  the  aft  lavatory 
drainage  systems  be  deleted  from  the 
proposed  rule,  since  the  risk  of  injury 
caused  by  "blue  ice"  forming  at  an  aft 
lavatory,  dislodging  from  an  airplane, 
and  striking  a  person  on  the  ground  is 
extremely  remote.  As  justification  for 
their  request,  these  commenters  cite  an 
analysis  that  was  performed  in  1990  to 
determine  the  probability  of  personal 
injury.  This  analysis  concludes  that 
such  probability  is  on  the  order  of  1  x 
10-9  per  flight 

The  FAA  does  not  concur  with  these  . 
commenters'  request.  The  criteria  of  a 
probability  of  injury  being  on  the  order 
of  1  X  10  "9  per  flight  hour  is  relevant 
when  an  aircraft  system  is  originally 
certified.  However,  once  an  unsafe 
condition  becomes  known  to  the  FAA,' 
an  analysis  is  not  necessarily  sufficient 
to  refute  the  unsafe  condition.  The  FAA 
considers  that  the  numerous  reported 
cases  of  "blue  ice"  striking  and 
damaging  houses,  cars,  and  populated 
areas  is  sufficient  to  support  the 
conclusion  that  "blue  ice"  falling  from 
aft  lavatory  drain  systems  presents  an 
unsafe  condition. 

Moreover,  the  FAA  does  not  find  the 
analysis  submitted  by  the  commenters 
to  be  conclusive.  That  particular 
analysis  was  based  on  several 
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assumptions  whose  adequacy  the  FAA 
questions.  Among  them  are: 

1.  The  analysis  assumed  that  a  piece 
of  "blue  ice"  falls  to  the  ground  once 
every  two  weeks  in  the  United  States. 
These  figures  were  based  upon  language 
that  appeared  in  a  newspaper  article 
and  are  apparently  anecdotal  data.  The 
FAA  points  out  that  the  cases  addressed 
in  the  newspaper  article  (and,  therefore, 
in  the  analysis)  may  be  only  the 
"reported"  cases;  however,  the  vast 
majority  of  cases  go  imreported,  and  are 
likely  to  be  on  the  order  of  many 
magnitudes  greater  than  the  number 
reported. 

2.  Additionally,  the  crux  of  the 
analysis  is  based  on  assumptions  that 
the  size  of  a  shadow  of  a  person  on  the 
ground  is  two  square  feet.  This  appears 
to  assume  that  the  person  is  standing 
up,  the  ice  comes  straight  down,  the  ice 
falls  as  a  single  projectile,  and  the  ice 
does  not  break  into  smaller  pieces  as  it 
comes  through  a  roof  and  ceiling.  None 
of  these  assumptions  are  proven  or 
representative  of  a  typical  scenario. 

Further,  the  FAA  points  out  that 
demographic  studies  have  shown  that 
population  density  has  increased 
around  airports,  and  probably  will 
continue  to  increase.  These  are 
populations  that  are  at  greatest  risk  of 
damage  and  injury  due  to  "blue  ice" 
dislodging  frtjm  an  airplane  during 
descent.  Without  actions  to  ensure  that 
leaks  from  the  aft  lavatory  drain  systems 
are  detected  and  corrected  in  a  timely 
manner,  "blue  ice"  incidents  would  go 
unchecked  and  eventually  someone 
would  be  struck,  perhaps  fatally,  by 
falling  "blue  ice."  To  discount  the 
unsafe  condition  to  persons  on  the 
ground  presented  by  falling  "blue  ice" 
would  be  a  gross  breach  of  the  FAA's 
safety  obligations  and  commitment  to 
the  public. 

Reliability  Targets  for  Leak  Check 
Intervals 

One  commenter  requests  that  the  FAA 
provide  reliability  targets  so  that 
operators  would  know  what  data  were 
necessary  to  obtain  FAA  approval  of  any 
request  for  an  extension  of  a  leak  check 
interval.  The  FAA  cannot  concair  with 
the  commenter's  request.  The  FAA  has 
not  provided  such  a  "reliability  target" 
because  of  the  difficidty  involved  in 
.specifying  a  target  that  would  be 
applicable  to  and  appropriate  for  all  or 
most  operators.  While  the  FAA 
recognizes  that  larger  o]}erators  are  more 
likely  to  be  able  to  provide  a  statistically 
significant  data  package,  it  considers 
that  the  approach  to  the  development  of 
•rehability  targets"  must  also  allow 
smaller  operators  to  participate.  For 
these  reasons,  and  until  a  universal 


reliability  target  program  can  be 
developed,  the  FAA  will  review 
individual  requests  on  a  case-by-case 
basis.  Paragraph  (c)  of  the  final  rule 
provides  for  the  submission  of  data  to  be 
considered  for  the  approval  of 
extensions  to  leak  check  intervals;  these 
data  can  be  summarized  and 
accompanied  by  recommendations  from 
industry  groups. 

Data  From  Boeing  Model  737's 

One  commenter  requests  that  the  FAA 
consider  data  from  Boeing  Model  737 
airplanes,  in  conjunction  vdth  data  from 
Boeing  Model  727  airplanes,  when 
reviewing  requests  to  extend  the  leak 
check  interval.  The  FAA  points  out  that, 
even  though  the  design  of  the  Model 
727  and  Model  737  are  not  similar  in 
many  aspects,  the  functioning  of  the 
lavatory  drain  systems  on  boUi  models 
may  be  similar  due  to  the  similarity  of 
the  hardware  used.  Therefore,  the  FAA 
will  consider  data  from  similar  drain 
systems  of  different  airplane  models 
when  reviewing  requests  received  to 
extend  leak  check  intervals;  however,  in 
accordance  with  the  data  gathering 
requirements  of  paragraph  (c)  of  this 
final  rule,  any  data  submitted  must 
reflect  which  airplanes  and  which  drain 
valves  the  data  represent. 

Boeing  Specifications  vs.  Brand  Name 
Valves 

Several  commenters  request  that  the 
proposed  rule  be  revised  so  that  affected 
hardware  is  identified  by  Boeing 
Specification  number,  rather  than  by 
vendor  part  numbers.  These 
commenters  are  concerned  that  certain 
parts  may  not  quafify  for  longer 
inspection  intervals  because  they  have 
dash  nimibers  not  called  out  specifically 
in  the  proposed  rule.  They  consider  that 
this  is  not  only  confusing,  but 
inequitable,  since  many  later  hardware 
configurations  will  fall  into  the  "any 
other  type  valve"  category  that  provides 
for  a  leak  check  interval  of  only  400 
flight  hours.  The  commenters  consider 
that  requesting  "alternative  methods  of 
compliance"  will  become  the  norm, 
unless  the  rule  is  revised  to  refer  to 
hardware  specification  numbers.  One 
commenter,  a  manufacturer  of  valves,  is 
concerned  that  it  will  be  unable  to 
market  its  equipment  because  the 
proposed  rule  provides  no  performance 
standards  under  which  its  valves  can 
qualify. 

On  the  other  hand  one  commenter 
objects  to  the  FAA's  statement  in  the 
preamble  to  the  supplemental  NPRM 
that  indicated,  •••  •  •  One  of  the  factors 
that  the  FAA  will  consider  in  approving 
alternative  valve  designs  is  whether  the 
valve  meets  Boeing  Specification 


S417T105  or  10-62213."  This 
commenter  interprets  the  phrase  to  be  a 
requirement  for  Boeing  approval  of  any 
alternative  valve  only  to  the  Boeing 
specifications. 

The  FAA  does  not  concur  with  the 
commenters*  requests  to  call  out  valves 
by  Boeing  specification  only.  Boeing 
specifications  were  not  referenced  in 
this  final  rule  because  the  FAA  does  not 
consider  it  appropriate  for  Boeing  to 
screen  and  potentially  disapprove,  for 
purposes  of  this  AD,  alternative  valves 
that  may  not  qualify  to  Boeing's 
specifications.  This  would  have  the 
effect  of  delegating  to  Boeing,  through 
its  specification  qualification  procedure, 
the  authority  to  approve  or  disapprove 
ahemative  methods  of  compliance  with 
this  AD.  Approval  under  a  Boeing 
specification  is  not  a  requirement  for  a 
valve  design  under  this  rule;  it  is  only 
a  factor  to  be  considered.  Other  factors 
may  be  taken  into  account  as  well,  such 
as  having  extensive  service  history  data. 
Review  and  approval  of  alternative 
valve  designs  is  a  function  of  the  FAA 
through  the  "alternative  methods  of 
compliance"  procedures  provided  by 
paragraph  (f)  of  the  final  rule.  The 
wording  of  the  NOTE  7  following 
paragraph  (f)  of  the  final  rule  has  been 
revised  to  clarify  this  point. 

Qualifying  For  1,000  Flight  Hour  Leak 
Check  Interval 

Several  operators  request  that  the 
proposed  rule  be  revised  to  include  a 
provision  that  would  allow  any  ser\ice 
panel  drain  valve,  manufactured  by  any 
manufacturer,  to  become  qualified  for 
the  1,000-flight  hour  leak  check  intenal. 
These  commenters  state  that,  by 
restricting  the  1,000-flight  hour  interval 
to  only  certain  brand  name  valves,  the 
FAA  restricts  competition  that  could 
lead  eventually  to  the  development  of 
better  valves. 

The  FAA  does  not  agree  that  the  1 .000 
flight  hour  leak  check  interval  should  be 
allowed  unequivocally  for  all  service 
panel  drain  valves.  Current  service 
histor>'  data  indicate  that  some  valves 
are  more  reliable  than  others;  those 
valves  that  have  demonstrated  such 
reliability  in  service  so  far  are  the  valves 
identified  (by  brand  name)  in  this  rule. 
The  FAA  does  not  consider  that  a 
design  review  and  qualification  test  are 
sufficient  to  determine  how  well  a  valve 
will  perform  in  actual  service.  This  has 
been  clearly  demonstrated  by  the 
history  of  this  specific  AD  action:  the 
installation  of  any  of  several  valves  was 
designated  previously  as  terminating 
action  for  the  required  leak  check,  but 
those  valves  were  later  found  to  be 
subject  to  leakage.  However,  the  FAA 
does  agree  that  requirements  for  service 
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history  data  should  not  be  so  rigid  as  to 
preclude  competition  by  valve 
manufacturers  with  new  designs. 
Therefore,  the  FAA  will  consider 
requests  for  inclusion  in  the  1,000- flight 
hour  leak  check  category  any  valve  for 
which  the  design,  qualification  test,  and 
service  history  data  are  provided.  The 
request  should  include  an  analysis  of 
known  failure  modes  for  the  valve  and 
failure  modes  of  similar  valves:  an 
explanation  should  be  included  as  to 
how  the  design  features  of  the  valve  will 
preclude  these  failure  modes.  Also 
included  should  be  the  results  of 
qualification  tests,  and  service  history 
data  covering  approximately  25,000 
flight  hours  or  25,000  flight  cycles 
(including  a  winter  season),  collected  in 
accordance  with  the  requirements  of 
paragraph  (c)  of  the  final  rule,  or  a 
similar  program.  The  final  rule  has  been 
revised  to  include  a  new  NOTE  7  to 
specify  the  request  for  this  information. 

Further,  the  FAA  notes  that  one 
operator  and  a  manufacturer, 
Pneudraulics,  already  have  provided 
these  data  to  the  FAA,  and  the  final  rule 
has  been  revised  to  add  certain 
Pneudraulics  valves  to  the  category  of 
valves  subject  to  a  l.OOO-flight  hour  leak 
check  interval.  (Without  the  submission 
and  approval  of  this  data,  these  valves 
would  have  been  required  to  be  leak 
checked  at  the  200- flight  hour  interval.) 

Differences  Between  Paragraphs  (a)  and 
(b)  of  the  Rule 

One  commenter  maintains  that  the 
FAA's  safety  objective  in  addressing  the 
"blue  ice"  issue  should  be  to  ensure  that 
each  and  every  operator  has  a 
comprehensive  lavatory  drain  service 
program  in  place.  The  commenter 
points  out  that  the  FAA  attempted  this 
approach  under  the  provisions  of 
proposed  paragraph  (b),  but  made  the 
conditions  of  compliance  more  stringent 
than  those  of  proposed  paragraph  (a), 
such  that  no  operator  would  elect  to 
comply  with  paragraph  (b).  The 
commenter  considers  this  unfortunate 
since  it  will  result  in  a  less  effective 
"blue  ice"  prevention  program 
fleetwide. 

The  FAA  acknowledges  that  a 
di  Terence  exists  between  the  provisions 
of  paragraphs  (a)  and  (b).  both  in  the 
supplemental  NPRM  and  in  this  final 
rule.  However,  as  explained  elsewhere 
in  this  preamble,  the  FAA  has  revised 
several  requirements  of  paragraph  (b)  of 
the  final  rule  to  make  it  more 
'attractive"  to  operators.  Certain  of 
these  revised  requirements  include 
extended  leak  check  intervals  for  some 
valves.  The  FAA  does  consider  that 
revising  the  maintenance  program  to 
include  the  procedures  specified  in 


paragraph  (b)  will  be  more  effective 
overall  in  addressing  "blue  ice"  as  an 
on-going  issue.  The  provisions  of 
paragraph  (b)  are  more  comprehensive 
in  approach:  they  include  requirements 
not  only  for  leak  checks  of  the  valves, 
but  replacement  of  valve  seals, 
repetitive  visual  inspections  for  leakage, 
procedures  for  reporting  leakage,  and 
training  programs  to  inform  pertinent 
personnel  on  "blue  ice"  awareness. 

The  FAA  considers  that  it  is 
appropriate  to  maintain  the  provisions 
of  paragraph  (a)  as  an  option,  so  that 
operators  without  an  FAA-approved 
maintenance  program  will  have  some 
means  to  comply  with  the  rule. 

Along  this  same  line,  another 
commenter  points  out  other  differences 
between  the  provisions  of  paragraphs  (a) 
and  (b).  The  commenter  indicates  that 
any  valve  service  history  data  that  is 
gathered  by  an  operator  complying  with 
paragraph  (a)  may  not  be  as  valuable  as 
data  gathered  by  an  operator  complying 
with  paragraph  (b).  Unless  there  is  a 
specific,  scheduled  maintenance 
program,  there  is  no  way  to  determine 
if  a  valve  may  have  begim  leaking  before 
a  leak  check  was  conducted  and  was 
subsequently  repaired;  therefore,  merely 
passing  a  leak  check  successfully,  as 
under  the  provisions  of  paragraph  (a), 
does  not  verify  the  valve's  reliability. 
The  FAA  acknowledges  this 
commenter's  observations.  However,  the 
FAA  expects  that  some  operators  will 
choose  to  comply  with  the  provisions  of 
paragraph  (b)  and  will  provide  the  FAA 
with  valve  service  history  data.  These 
data  may  indicate  that  the  current  leak 
check  intervals  are  acceptable  for 
operators  operating  under  a 
maintenance  program,  but  should  be 
shortened  for  operators  without  a 
maintenance  program.  If,  as  the 
commenter  suggests,  leak  tests  alone 
prove  to  be  inadequate  to  prevent  "blue 
ice"  formation,  the  FAA  may  consider 
revising  this  rule  at  a  later  time  to 
modify  or  delete  paragraph  (a). 

Alternative  Recordkeeping 

Several  commenters  request  that  a 
revision  be  made  to  proposed  paragraph 
(b)  that  would  allow  for  the  use  of  an 
alternative  method  of  recordkeeping  to 
that  otherwise  required  by  Federal 
Aviation  Regulations  §  121.380  (14  CFR 
121.380).  "Maintenance  recording 
requirements".  The  commenters'  main 
concern  is  that  it  should  be  clear  to  the 
cognizant  Principal  Maintenance 
Inspectors  (PMI),  and  other  FAA 
officials  in  the  years  ahead,  that  once 
the  maintenance  program  revision  is 
made  and  approved,  the  AD  is  "signed 
off  as  complete."  No  other  special 
records  should  be  required  to  track  the 


various  tasks  specified  in  proposed 
paragraph  (b)  (such  as  valve  seal 
replacement,  training,  reporting 
procedures,  visual  checks,  etc.),  which 
are  in  addition  to  the  recordkeeping 
requirements  that  now  exist  within  each 
of  the  affected  operator's  maintenance 
program. 

The  FAA  does  not  concur  with  the 
commenters*  request  for  many  of  the 
same  reasons  it  did  not  concur  with  a 
similar  request  made  in  response  to  the 
previous  supplemental  NPRM.  The  FAA 
considers  that,  even  though  this  AD 
would  affect  the  maintenance  program, 
it  is  of  such  importance  that  it  warrants 
other  than  "normal "  procedures  to  be 
followed  in  certain  aspects.  Some 
method  of  recordkeeping  must  be 
maintained  to  ensure  that  the  required 
valve  seal  changes  and  periodic  leak 
checks  continue,  and  to  ensure  that  the 
procedures  required  by  this  AD  are  not 
eventually  dropped  from  any  operator's 
maintenance  program. 

Principal  Maintenance  Inspector 
Involvement 

These  same  commenters  request  that 
a  statement  be  added  to  proposed 
paragraph  (b)  to  indicate  that  the  "AD 
is  no  longer  applicable  once  a  revision 
to  the  FAA-approved  maintenance 
program  is  implemented."  These 
commenters  indicate  that  it  would  be 
less  cumbersome  to  operators  to 
accomplish  all  of  the  AD-required  tasks 
within  the  parameters  of  their  FAA- 
approved  maintenance  program,  where 
the  cognizant  PMI  would  be  the  FAA 
official  permitted  to  approve  Euiy  further 
changes  to  the  program.  These 
commenters  contend  that  it  is  much 
more  appropriate  for  the  PMI.  rather 
than  the  Seattle  Aircraft  Certification 
Office  (AGO)  engineering  staff,  to 
approve  subsequent  changes  to  the 
program  once  the  program  has  been 
approved.  The  commenters  consider 
that  the  PMI  is  more  qualified  than  the 
ACO  staff  to  approve  tasks  on  training, 
reporting,  and  adjustments  to  the  leak 
check  intervals  based  upon  reliability 
program  recommendations.  The 
commenters  point  out  that  the  subject 
matter  of  the  rule  is  clearly 
maintenance-related,  and  the  ACO  staff 
is  not  equipped  to  effectively  respond  to 
requests  for  maintenance  interval 
changes  that  may  occur. 

The  FAA  does  not  concur  with  this 
request  for  the  same  reasons  it  did  not 
concur  with  a  similar  request  made  by 
these  commenters  to  the  previous 
supplemental  NPRM.  While  the  FAA 
agrees  that  the  PMI  may  be  permitted 
certain  oversight  of  the  proposed 
alternative  maintenance  program 
provision  of  the  rule  (specifically  with 


regard  to  recordkeeping),  the  F.\A  does 
not  agree  that  the  PMI  should  be  tasked 
with  approving  certain  adjustments  of 
the  program.  As  was  explained  in  detail 
in  the  preamble  to  the  supplemental 
NPRM.  failure  threshold  criteria  and 
definitive  leak/ failure  rate  data  do  not 
exist  for  the  majority  of  the  subject 
valves:  therefore,  a  PMI  would  have  no 
data  on  which  to  base  the  approval  of 
an  extension  of  a  leak  check  interval  for 
many  valves  with  the  assvuance  that  the 
valve  would  not  fail  within  the  adjusted 
interval.  In  light  of  this,  it  is  essential 
that  the  FAA,  at  the  ACO  level,  have 
feedback  as  to  the  leak  and  failure  rates 
experienced  in  the  field.  Although  the 
PMrs  serve  as  the  FAA's  critical  fink 
with  the  operators  (and  the  PMI's 
oversight  responsibilities  will  not  be 
minimized  by  this  AD  action),  it  is  the 
staff  of  the  ACO  that  provides  the 
engineering  support  necessary  to 
evaluate  whether  increases  in  leak 
c:heck  intervals  will  maintain  an 
acceptable  level  of  safety. 

Further,  the  FAA  considers  it 
essraitial  that  any  adjustment  of  the 
required  leak  check  intervals,  seal 
change  intervals,  and  data  reporting 
procedures  should  be  approved  in  a 
uniform  manner  in  order  to  ensure  that 
the  program  is  administered  uniformly 
(and  appropriately)  fleetwide.  The  staff 
of  the  Seattle  ACO  is  in  the  best  position 
to  ensure  that  this  is  accomplished. 
Additionally,  given  that  possible  new 
relevant  issues  might  be  revealed  during 
the  approval  process,  it  is  imperative 
that  the  engineering  staff  at  the  ACO 
have  such  feedback.  In  any  case,  the 
ACO  staff  will  work  closely  with  the 
cognizant  PMI  to  ensure  that  any 
approved  revisions  to  this  aspect  of  the 
maintenance  program  are  appropriate 
and  workable  for  the  applicable  airline. 

Specific  Leak  Check  Instructions 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  include  a 
procedure  for  performing  the  leak 
checks.  TTie  commenter  suggests  that 
the  instructions  contained  in  Boeing 
Service  Letter  737-SL-38-3-A  (which 
applies  to  Mode)  737  series  airplanes) 
be  referenced  in  order  to  ensure  that  all 
affected  curators  perform  the  same  leak 
check.  The  FAA  does  not  concur  totally. 
The  instructions  contained  in  Boeing 
Service  Letter  737-SL-38-3-A  address 
only  the  forward  lavatory  service  panel 
(not  the  aft  or  executive  panels),  and  do 
not  correlate  with  the  requirement  to 
perform  a  leak  check  of  the  outer  cap  on 
certain  valves.  The  instructions  do 
contain  procedures  for  performing  a 
leak  test  of  the  toilet  tank  anti-siphon 
(check)  valve,  which  are  appropriate  for 
performing  that  leak  check  in 


accordance  with  the  requirements  of 
this  AD;  therefore,  the  FAA  has  added 
a  Note  to  paragraphs  (a)(5)  and  (b)(3)  to 
indicate  that  operators  may  consider  the 
leak  check  procedures  relative  to  the 
toilet  tank  anti-siphon  (check)  valve  in 
accordance  with  the  service  letter  as  an 
acceptable  means  of  compliance  with 
those  paragraphs.  The  FAA  does  agree 
that  a  standard  leak  check  procedure 
*vould  be  beneficial,  and  will  consider 
revision  of  this  final  rule  to  include  one 
if  an  acceptable  procedure  becomes 
available  in  the  future. 

Another  commenter  requests  that  the 
proposed  rule  be  revised  to  include 
specific  procedures  for  conducting  the 
leak  check  of  the  dump  valve.  This 
commenter  suggests  that  this  leak  check 
should  be  performed  by  fiUing  the  toilet 
tank  with  water  or  rinsing  fluid  to  a 
level  such  that  the  bowl  is 
approximately  half  full  (at  least  2  inches 
above  the  flapper  in  the  bowl)  and 
waiting  at  least  5  minutes  to  detennine 
if  leakage  is  present.  The  FAA  concurs 
and  has  revised  the  nde  to  include  a 
new  Note  1,  which  indicates  that 
operators  may  conduct  this  particular 
leak  check  in  accordance  with  the 
procedures  suggested  by  this 
commenter.  - 

Service  Panel  Waste  Drain  Cap  Leak 
Check 

Several  commenters  request  that 
paragraphs  (a)(l)(i)  and  (b)(2)(i)  of  the 
proposed  rule  be  revised  to  delete  the 
requirement  to  perform  a  leak  check  of 
the  service  panel  waste  drain  cap  that 
does  not  have  an  inner  door  with  a 
second  positive  seal.  These  commenters 
state  that,  to  perfwm  this  leak  check, 
approximately  20  gallons  of 
contaminated  waste  water  are  required 
to  be  dumped  on  the  ramp;  such 
dumping  violates  various  envirtmmental 
regulations. 

The  FAA  does  not  agree  that 
conducting  this  leak  check  will 
necessarily  require  spilling  a  vast 
amount  of  waste  water  on  the  ramp. 
Compliance  writh  FAA  rules  is  not  a 
Ucense  to  violate  environmental 
regulations.  Operators  could  devise  a 
means  to  catch  or  handle  the  waste 
water  to  ensure  that  they  will  be  in 
compliance  with  applicable  State  or 
Federal  environmental  regulations. 

However,  the  FAA  has  reconsidered 
this  requirement  for  leak  checks  of  the 
service  panel  waste  drain  cap  in  waste 
drain  systems  incorporating  in-line 
drain  (ball)  valves.  The  FAA  has 
determined  that,  for  these 
configurations,  the  valve  rehability  is 
sufficient  to  obviate  the  need  for 
additional  assurance  provided  by 
performing  a  leak  check  of  the  cap.  as 


long  as  a  leak  check  of  the  dump  valve 
is  accomplished.  A  leak  check  of  the 
dump  valve  (in-tank  valve  that  is  spring 
loaded  closed  and  operable  by  a  T- 
handle  at  the  service  panel)  can  be 
accomplished  easily  and  does  not  entail 
spillage  of  waste  on  the  ramp. 
Therefore,  the  FAA  has  revised 
paragraph  (b)(2)(i)  of  the  final  rule  to 
require  operators  to  perform  a  leak 
check  of  the  dump  valve,  in  lieu  of 
performing  a  leak  check  of  the  cap 
valve.  Operators  would  still  be  required 
to  perform  a  leak  check  of  the  in-line 
drain  (ball)  valve.  The  leak  checks  must 
be  accompanied  by  visual  inspections  of 
the  service  panel  drain  valve  outer  cap/ 
door  seal,  the  inner  seal  (if  the  valve  has 
an  inner  door/closure  device  with  a 
second  positive  seal),  and  seal  mating 
surface  for  wear  or  damage  that  may 
cause  leakage. 

This  revision  to  the  requirements  of 
the  final  rule  does  not  entail  any 
additional  burden  on  operators.  As 
previously  proposed,  operators  would 
have  been  required  to  perform  leak 
checks  of  both  the  inner  and  outer  doors 
of  the  cap  valve  and  of  the  in-line  drain 
valve,  and  a  visual  inspection  of  the 
service  panel  drain  valve  outer  cap/door 
seal.  As  now  required  by  the  final  rule, 
operators  will  be  required  to  perform 
fewer  leak  checks  of  valves,  and  one 
additional  visual  inspection  of  the 
(inner)  door  seals.  Since  visual 
inspections  are  less  labor-intensive  and 
less  costly  than  leak  checks,  the  FAA 
considers  that  the  revised  requirements 
will  significantly  reduce  the  economic 
burden  on  affected  operators. 

Similarly,  the  FA.^  has  revised  the 
requirements  of  paragraphs  (b)(2)(ii)  and 
(b)(2)(iv).  which  require  leak  checks  of 
the  dump  valve  and  service  panel  valve. 
The  final  rule  now  specifies  that  the 
leak  check  of  the  service  pane!  drain 
valve  need  only  entail  a  leak  check  of 
the  inner  door/closure  device  (rather 
than  leak  checks  of  both  the  inner  and 
outer  door,  as  was  previously  proposed), 
provided  that  a  visual  inspection  is 
made  of  the  outer  cap/door  seal  and  seal 
mating  surface  for  wear  or  damage. 

The  FAA  has  not  revised  the  similar 
requirements  of  paragraph  (bM2Kiii). 
which  pertains  to  drain  s>-stems 
incorporating  "doout"  valves.  As 
explained  later  in  this  preamble,  the 
reliability  of  this  tN-pe  of  valve  is  such 
that  a  leak  test  of  the  downstream  cap 
is  considered  necessary:  therefore, 
paragraph  {b)(2)(iii)  retains  the 
requirement  for  leak  checking  the  cap  in 
drain  system  configurations  where 
"donut"  valves  are  installed. 
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Waste  Drain  System  Leak  Check 
Procedure 

One  commenter  requests  that 
proposed  paragraphs  (a)  and  (b)(2)  be 
clarified  to  specify  that,  for  drain 
systems  that  may  contain  more  than  one 
kind  of  valve,  only  one  of  the  waste 
drain  system  leak  check  procedures 
needs  to  be  conducted  at  each  service 
panel  location.  The  procedure 
conducted  should  be  the  one  that 
applies  to  the  equipment  with  the 
longest  leak  check. interval.  The  FAA 
concurs  with  the  commenter's  request, 
since  this  was  the  intent  of  this 
requirement.  The  final  rule  has  been 
revised  to  clariiy  this  point. 

Kaiser  Valve  Part  Numbers 

One  commenter  requests  that  the  part 
number  for  the  Kaiser  Electroprecision 
in-line  drain  valve,  specified  in  the 
proposal  as  "part  number  2651-329-5 
(or  higher  dash  number),"  be  revised  to 
include  the  entire  part  number  2651- 
329  series.  The  valves  in  this  series  are 
all  virtually  identical  in  design  and, 
therefore,  would  have  the  same 
reliability.  The  FAA  concurs  and  has 
revised  the  final  rule  to  call  out  these 
valves  as  "Kaiser  Electroprecision  part 
number  series  2651-329." 

Additionally,  this  same  commenter 
requests  that  the  proposed  rule  be 
revised  to  include  Kaiser 
Electroprecision  in-line  drain  valves, 
having  part  number  series  2651-334  and 
2651-278,  in  all  requirements  that  apply 
to  part  number  series  2651-329  valves. 
Although  these  valves  differ  slightly  in 
their  inlet/outlet  configurations, 
actuating  handle  sizes  and  shapes,  and 
actuating  handle  orientation  and 
movement,  they  are  identical  in  their 
main  sealing  components,  design 
standards,  and  principle  of  operation; 
therefore,  their  refiabilify  can  be 
assumed  to  be  equivalent.  The  FAA 
concurs  and  has  revised  the  final  rule 
accordingly.  Operators  should  note  that 
a  review  of  available  data  indicates  that 
the  latter  valve  series  are  not  currently 
installed  on  Boeing  727  airplanes, 
however. 

Leak  Check  Interval  for  Kaiser  Valves 

Other  commenters  request  that  the 
proposed  rule  be  revised  to  permit  the 
Kaiser  Electroprecision  part  number 
series  0218-0026  valves  (Expander 
Valves)  to  be  leak  checked  at  the  same 
interval  as  the  valves  listed  in  the 
supplemental  NPRM  for  1.000-flight 
hour  leak  checks.  This  valve  series  was 
qualified  to  and  meets  the  design/ 
performance  criteria  of  Boeing 
Specification  10-62213  (Revision  A). 
The  commenter  indicates  that  a  large 


number  of  these  valves  have  been 
installed  in  various  transport  category 
aircraft,  and  a  tracking  of  the  service 
history  of  the  installed  valves  reveals 
that  over  one  million  flight  hours  have 
been  accumulated  without  any  reported 
leakage. 

The  FAA  partially  concurs  with  the 
commenter's  request  to  provide  an 
extended  leak  check  interval  for  this 
specific  valve  series.  The  FAA  considers 
that  the  presence  of  a  forced-opening,  or 
"icebreaker,"  feature  in  a  valve  reduces 
the  likelihood  that  service  abuse  will 
occur  that  would  create  a  leaking  valve. 
Unlike  other  valves  eligible  for 
inspections  at  l.OOO-flight  hour  intervals 
in  this  rule,  the  Kaiser  Electroprecision 
part  number  series  0218-0026  valves  do 
not  have  such  an  "icebreaker"  feature. 
In  light  of  this,  as  well  as  the  service 
history  data  provided,  the  FAA  has 
revised  the  final  rule  to  add  a  new 
paragraph  (a)(3)  to  address  these  Kaiser 
Electroprecision  valves  and  to  provide 
for  a  repetitive  600-flight  hour  leak 
check  of  them  for  those  operators 
electing  to  comply  with  paragraph  (a)  of 
the  final  rule.  The  FAA  has  also  revised 
paragraph  (b)(2Kii)  of  the  final  rule  to 
include  these  Kaiser  Electroprecision 
valves  in  the  requirements  for  leak 
checks  at  1,000  flight  hour  intervals. 
The  FAA  has  determined  that  the 
difference  in  this  leak  check  interval 
between  paragraph  (a)  and  (b)  is 
appropriate,  since  the  repetitive  visual 
inspections,  seal  replacement 
requirements,  and  other  comprehensive 
aspects  of  paragraph  (b)  will  ensure  that 
any  leakage  will  be  detected  that  may  be 
caused  by  service  damage  inflicted  on 
the  valve  (due  to  lack  of  an  icebreaker 
feature  on  the  valve). 

Additionally,  the  FAA  has  revised  the 
repetitive  leak  check  interval  for  the 
Kaiser  Electroprecision  valves  subject  to 
the  requirements  of  paragraph  (b)(2)(i). 
That  paragraph  has  been  revised  to 
provide  for  conducting  the  applicable 
repetitive  leak  checks  at  intervals  of 
"5,000  flight  hours  or  24  months, 
whichever  occurs  later."  (The 
supplemental  NPRM  proposed  a 
repetitive  leak  check  interval  of  5,000 
flight  hours  only.)  This  provision  has 
been  made  in  acknowledgment  of  those 
operators  who  may  have  related 
maintenance  procedures  that  are 
conducted  on  a  schedule  based  on 
calendar  time  rather  than  on  flight 
hours. 

Kaiser  Expander  Valve 

One  commenter  has  concerns  about 
the  requirements  of  proposed  paragraph 
{b)(2)(i)  of  the  supplemental  NPRM, 
which  is  applicable  to  forward  lavatory 
drain  systems  modified  in  accordance 


with  Boeing  Service  Bulletin  727-38- 
0021.  This  commenter  indicates  that  the 
proposed  paragraph  does  not  require 
that  a  Kaiser  Electroprecision  Expander 
Valve  or  a  lever-lock  cap  be  installed  in 
accordance  with  that  Boeing  service 
bulletin,  even  though  the  service 
bulletin  does  refer  to  such  installations 
in  certain  of  its  modification 
procedures.  This  commenter  questions 
whether  those  installations  are  required 
to  be  installed  and,  if  so,  suggests  that 
the  FAA  re-issue  this  AD  action  as  a 
proposal  to  clearly  indicate  the  intent  of 
that  paragraph. 

The  FAA  acknowledges  this 
commenter's  concerns  and  agrees  that 
different  interpretations  are  possible 
from  the  wording  of  paragraph  (b)(2)(i) 
as  it  appeared  in  the  supplemental 
NPRM.  The  FAA  has  revised  the  final 
rule  to  delete  reference  to  Boeing 
Service  Bulletin  727-38-0021,  and  to 
merely  call  out  the  applicable  Kaiser 
Electroprecision  part  number  series 
valves.  This  revision  should  make  clear 
that  there  is  no  requirement  for 
installation  of  a  Kaiser  Electroprecision 
Expander  Valve  to  qualify  for  the 
repetitive  5,000  flight  hour  leak  checks. 
The  requirement  for  installing  a  lever 
lock  cap  is  contained  in  paragraph  (d) 
of  the  supplemental  NPRM  and  this 
final  rule. 

Kaiser  Expander  Valve/In-Line  Drain 
Valve  Combination 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  establish  a 
6,000-flight  hour  leak  check  interval  for 
installations  of  an  in-line  drain  valve  in 
combination  with  a  Kaiser 
Electroprecision  Expander  Valve.  As 
proposed,  the  leak  check  interval  for 
this  combination  of  valves  is  5,000  flight 
hours.  The  commenter  provided  no 
justification  for  this  request,  however. 

The  FAA  does  not  concur  with  the 
commenter  s  request.  Available  data 
have  demonstrated  that  the  seal  life  and 
reliability  of  the  Expander  Valve  are 
significantly  less  than  that  of  the  in-line 
drain  valve.  In  light  of  this,  an  extension 
of  the  5.000-flight  hour  interval  to  a 
6,000-night  hour  interval  is  not  justified 
for  the  in-line  drain  valve  in 
combination  with  the  Expander  Valve. 
However,  under  the  provisions  of 
paragraph  (b)(5)(i)(B)  of  the  final  rule,  if 
an  in-line  drain  valve  is  foimd  to  have 
abnormal  operation  of  the  handle,  the 
system  may  continue  in  operation, 
provided  a  service  panel  drain  valve 
that  is  in  the  1,000-flight  hour  leak 
check  interval  category  is  installed  in 
the  system  and  has  passed  a  leak  check 
within  the  preceding  1,000  flight  hours. 


Shaw  Aero  Valves  Part  Numbers 

Several  conunenters  request  that  the 
proposed  rule  be  revised  to  include 
Shaw  Aero  Devices  valves  in  the  part 
number  lOlOlOOB  and  lOlOlOOC  series 
in  the  requirements  for  1,000-flight  hour 
leak  check  intervals.  One  of  these 
commenters  indicates  that  these  part- 
numbered  valves  are  merely  later 
generations  of  the  Shaw  Aero  Devices 
part  number  lOlGlOOC-N  (or  higher 
dash  number)  valve,  which  was  called 
out  in  the  supplemental  NPRM  and  for 
which  a  l.OOO-flight  hour  leak  check 
interval  was  proposed. 

The  FAA  agrees  that  these  Shaw  Aero 
Devices  valves  should  be  addressed  in 
the  AD,  and  that  some  increase  in  the 
leak  check  interval,  above  the  basic  200- 
flight  hour  interval,  is  justified  for  these 
valves.  However,  the  FAA  does  not 
concur  with  the  commenters'  request  to 
provide  for  a  l.OOO-flight  hour  leak 
check  interval  for  them  in  all 
circumstances.  The  FAA  has  obtained 
data  on  certain  design  improvements, 
such  as  an  "ice  breeJter"  featiue.  that 
have  been  made  to  certain  Shaw  Aero 
Devices  valves  to  correct  previously 
identified  deficiencies.  Evidence 
indicates  that  Shaw  Aero  Devices  valves 
having  part  number  lOlOlOOB-A-1,  and 
having  serial  numbers  0115  through 
0121  (inclusive),  0146  through  0164 
(inclusive),  and  0180  and  higher, 
incorporate  these  design  improvements. 
Therefore,  the  FAA  has  revised 
paragraph  (a)(2)  of  the  final  rule  to 
include  these  specific  valves  in  the 
requirements  for  the  l.OOO-flight  hour 
leak  check  interval. 

These  data  also  indicate  that,  while 
some  Shaw  Aero  Devices  valves  in  the 
part  number  series  lOlOlOOC 
inconporate  the  "ice  breaker"  feature 
and  have  a  configuration  that  corrects 
known  design  deficiencies,  other  valves 
in  this  same  series  do  not  incorporate 
these  features.  Therefore,  not  all  Shaw- 
Aero  Devices  part  number  series 
1010100  are  included  in  the  1,000-flight 
hour  interval  leak  check  category. 
Accordingly,  the  FAA  has  revised  the 
final  rule  to  include  a  new  paragraph 
(a)(3),  applicable  to  certain  part  number 
series  lOlOlOOC  valves  (those  without 
the  ice  breaker  feature  and  other 
improvements),  which  provides  for  a 
eoo-flight  hour  leak  check  interval  for 
them.  Paragraph  (b)(2)(ii)  of  the  final 
rule  has  been  revised  to  address  these 
valves  and  provides  for  a  1,000-flight 
hour  leak  check  interval  for  them.  (As 
explained  previously,  justification  for 
the  extended  interval  under  paragraph 
(b)  is  that  the  maintenance  program 
provisions  of  paragraph  (b)  should 
detect  any  leakage  caused  by  service 


damage  inflicted  due  to  lack  of  an 
icebreaker  feature  or  other  improvement 
on  the  valve.)  This  is  considered  interim 
action,  however.  The  FAA  plans  furthn- 
review  of  the  valves  in  this  part  number 
series  to  determine  if  these  leak  check 
intnvals  are  appropriate,  or  whether 
they  should  be  extended  or  shortened. 
For  these  same  reasons,  the  FAA  also 
is  reviewing  the  valves  included  in  the 
part  number  lOlOlOOC-N  (and  higher 
dash  number)  group,  which  was  called 
out  in  paragraphs  (a)(2)  and  (b)(2)(ii)  of 
the  supplemental  NPRM.  Currently,  this 
final  rule  provides  for  a  1,000-fight  hour 
leak  check  interval  for  these  valves. 
However,  as  more  data  become 
available,  the  FAA  may  consider  further 
rulemaking  to  address  the  leak  check 
interval  for  this  particular  valve  group. 

"Donut"  Valves 

One  commenter  contends  that 
"donut"  valves,  which  are  addressed  in 
proposed  paragraph  (b)(2)(iii),  are 
unsafe  and  should  be  baimed 
immediately.  This  commenter  states 
that  these  valves  are  of  design  that  has 
resulted  in  significant  leakage  and  "blue 
ice"  incidents.  In  discussions  with 
airline  personnel,  this  commenter  has 
found  that  it  is  commonplace  to  find 
these  valves  leaking,  or  to  find  that  the 
"donuts"  are  missing  when  an  aircraft 
reaches  its  destination.  It  is  common  to 
have  the  "donut"  installed  at  the  start 
of  the  day  and  find  it  to  be  missing  only 
one  to  two  flights  into  the  day.  This  is 
clearly  a  dangerous  situation. 

The  FAA  acknowledges  this 
commenter's  remarks.  During  the  past 
year  the  FAA  has  received  two 
additional  reports  of  engine  damage 
caused  by  "blue  ice"  formation  from 
lavatory  drain  systems  using  "donut" 
valves.  The  FAA  is  continuing  to  review 
this  service  history  of  these  valves  and 
may  consider  further  rulemaking  to 
require  their  removal  from  service. 

Additionally,  the  FAA  has  revised 
paragraph  (b)("2)(iii)  of  the  final  rule  to 
specify  certain  Kaiser  Roylyn  part- 
numbered  valves  as  ones  that 
incorporate  the  "donut"  configuration 
and  are.  therefore,  subject  to  the 
requirements  of  that  paragraph. 

"Taco"  Valves 

One  commenter  requests  that  the 
Kaiser  Electroprecision  "taco"  valve  be 
deleted  from  proposed  paragraph 
(b)(2Miii),  which  would  require  that  it  be 
leak  checked  at  intervals  of  200  flight 
hours.  The  commenter  suggests  that  it 
be  included  in  paragraph  (b)(2)(iv), 
instead,  since  that  paragraph  addresses 
similar  double-door  types  of  valves  and 
requires  their  inspection  at  intervals  of 
400  flight  hours. 


The  FAA  concurs  with  this  request 
and  has  revised  the  final  rule 
accordingly.  This  change  leaves  only  the 
"donut"  valve  in  the  category  of  valves 
[addressed  by  paragraph  ft))(2){iii)) 
requiring  leak  checks  at  the  200-flight 
hour  interval.  The  FAA  considers  this 
appropriate,  since  the  "donut"  valve 
clearly  has  been  the  valve  associated 
with  the  greatest  number  of  problems 
relative  to  "blue  ice." 

Visual  Inspections  To  Detect  Leakage 

Several  commenters  request  that 
paragraph  (b)(4)  be  revised  to  allow 
flight  crew  to  perform  the  visual 
inspections  to  detect  leakage.  These 
commenters  state  that,  since  this 
inspection  involves  only  a  visual 
examination,  trained  maintenance 
personnel  should  not  be  made  to 
accomplish  it. 

The  FAA  does  not  concur  Hith  the 
commenters'  request.  While  flight  crews 
are  authorized  to  perform  walk-around 
inspections  of  the  airplane,  in 
accordance  with  FAR  91.7(b)  [14  CFR 
91.7(b)).  "Qvil  aircraft  airworthiness." 
there  is  no  requirement  for  the  flight 
crew  to  record  the  results  of  that 
inspection.  The  FAA  considers  that 
certified  maintenance  personnel  are  best 
suited  to  perform  this  inspection  due  to 
their  specific  skills,  training,  and 
experience  with  reporting  procedures. 

Flush/Fill  Line  Cap  Installation 

Several  commenters  request  that  the 
proposed  mle  be  revised  to  delete 
paragraph  (d).  which  would  require  the 
installation  of  a  cap  on  the  flush/fill 
lines  for  forward,  aft.  and  executive 
lavatories.  One  commenter  states  that 
the  caps  on  the  service  panel  are  a 
secondary  sealing  s\'stem,  and  that  the 
toilet  check  valve  is  the  primary  seal 
preventing  fluid  from  flowing  back 
down  this  line.  Other  commenters  also 
request  that  the  requirements  far 
periodic  leak  testing  of  the  cap  be 
deleted.  Additionally,  one  commenter 
believes  that  installation  of  a  cap  on  the 
flush/fill  line  will  cause  problems 
because,  in  their  experience,  if  the  caps 
are  installed,  the  residual  flush/fill  fluid 
trapped  inside  the  line  will  freeze  by  the 
time  it  reaches  the  next  destination:  the 
frozen  line  and  installed  cap  must  be 
thawed  out  prior  to  servicing  of  the 
lavatory,  which  can  create  a  delay  in 
normal  operations.  This  commenter  and 
others  suggest  that,  as  an  alternative  to 
the  installation  of  a  cap  and  a  leak  test, 
the  proposed  rule  ^ould  be  revised  to 
require  periodic  replacement  of  the  seal 
in  the  toilet  tank  anti-siphon  (check) 
valve.  The  commenters  point  out  that 
this  valve,  when  maintained,  effectively 
prevents  the  toilet  fluid  from  being 
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siphoned  out  through  the  flush/fill  line, 
thereby  making  the  cap  unnecessary. 

The  FAA  does  not  concur  with  the 
requests  to  delete  the  requirement  for 
installation  of  a  cap  on  the  flush/ fill 
line,  but  does  concur  that  certain 
alternative  procedures  may  be  provided. 
The  FAA  has  received  a  report  of  a 
Boeing  Model  727  series  airplane  that 
experienced  an  in-flight  shutdown  of 
the  number  3  engine  due  to  the 
ingestion  of  "blue  ice"  caused  by 
leakage  from  the  flush/fill  line. 
Investigation  revealed  that 
approximately  one  in  four  of  the  toilet 
tank  anti-siphon  (check)  valves  in  the 
affected  operator's  fleet  was  found  to 
leak  within  a  three-month  period.  The 
FAA  has  concluded  that  the  anti-siphon 
(check)  valve  alone  does  not  appear  to 
have  sufficient  integrity  and  reliability 
to  prevent  leakage  from  the  flush/fill 
line.  However,  the  FAA  does 
acknowledge  that,  because  the  flush/fill 
line  does  not  normally  have  water  in  it 
and  a  leak  test  of  the  flush/ fill  line  cap 
is  impractical  in  many  circimi stances,  it 
is  sufficient  to  replace  the  seals  in  the 
toilet  tank  anti-siphon  valve  and  the 
-  cap,  and  perform  a  leak  check  of  the 
toilet  tank  anti-siphon  (check)  valve. 
Paragraphs  (a)(5)  and  (b)(3)  of  the  final 
rule  have  been  revised  to  provide  for 
this  alternative  procedure. 

Several  commenters  request  that 
proposed  paragraph  (d)  be  revised  to 
delete  the  requirement  that  installation 
of  the  cap  must  be  accomplished  only 
in  accordance  with  Boeing  Service 
Bulletin  727-38-0021,  dated  July  30, 
1992.  That  service  bulletin  specifies  the 
installation  of  a  particular  lever-lock 
cap;  however,  the  commenters  request 
that  other  FAA-approved  lever-lock 
caps  also  be  permitted  to  be  used.  (In 
their  comments,  certain  commenters 
provided  design  and  service  history  data 
on  another  such  lever-lock  cap.)  The 
FAA  agrees  that  other  FAA-approved 
lever-lock  caps  are  acceptable  in  this 
installation,  and  has  revised  the  final 
rule  to  specify  this. 

One  commenter  requests  that  any 
FAA  approved  cap,  as  opposed  to  only 
lever/lock  caps,  be  considered  sufficient 
for  the  installation  required  by  proposed 
paragraph  (d).  The  FAA  does  not 
concur,  since  the  commenter  provided 
no  design  or  service  history  data  for  any 
other  particular  cap.  However,  under 
the  provisions  of  paragraph  (f)  of  the 
final  rule,  this  commenter  may  electro 
provide  such  data  in  a  request  for  an 
alternative  method  of  compliance  with 
the  rule. 

One  commenter  considers  that 
installation  of  a  cap  without  a  provision 
for  a  heating  element  will  cause  ice  to- 
form  in  the  line  at  the  cap.  This 


commenter  has  experienced  this 
problem  on  airplanes  in  its  fleet  that  are 
equipped  with  a  lever-lock  cap.  This 
freezing  problem  has  been  further 
exacerbated  when  service  persoimel 
have  damaged  the  caps  or  flush/fill  line 
by  trying  to  remove  the  ice  with  a  tool 
(such  as  a  screw  driver).  The  commenter 
suggests  that  the  rule  should  require 
installation  of  a  heating  element  to 
prevent  freezing  in  or  on  the  flush/fill 
line,  and  points  out  that  Boeing  Service 
Bulletin  727-38-0021,  which  is 
referenced  in  proposed  paragraph  (d)  for 
the  cap  installation  procedures,  does  not 
call  for  installation  of  any  heating 
element. 

The  FAA  agrees  that  one  way  to 
prevent  fi^ezing  in  the  subject  area  may 
be  to  install  an  FAA-approved  heating 
element.  It  is  also  possible  to  avoid  the 
fi«ezing  problem  by  allowing  the  fluid 
to  drain  out  of  the  flush/fill  line  after 
servicing  the  tank.  Since  frozen  flush/ 
fill  lines  are  avoidable  without  a  heating 
element,  provided  proper  servicing  is 
done,  the  FAA  does  not  consider  a 
specific  requirement  to  install  a  heating 
element  to  be  warranted. 

Terminating  Action 

One  commenter  requests  that 
installation  of  an  in-line  drain  valve  per 
Boeing  Specification  S417T105  be 
considered  terminating  action  for  the 
required  leak  checks.  As  justification  for 
this  request,  the  commenter  provided 
data  indicating  that,  out  of  several 
million  fiight  hours  of  airplanes 
equipped  with  this  particular  valve, 
there  have  been  very  few  incidents  of 
leakage. 

The  FAA  does  not  concur  with  the 
commenter's  request.  Based  on  the 
available  data  to  date  relative  to  all 
vali'es,  the  FAA  has  determined  that 
periodic  leak  testing  of  valves,  as  well 
as  the  replacement  of  valve  seals,  is 
warranted  in  order  to  ensure  that  the 
valves  do  not  start  to  leak.  Because  of 
this,  the  FAA  does  not  consider  that 
there  is  currently  a  "terminating  action" 
for  these  necessary  requirements. 

Terminology  Changes 

One  commenter  requests  that  the 
wording  of  the  proposed  rule  be  revised 
by  changing  the  term  "operating  torque" 
to  "operation"  in  all  procedures  relative 
to  inspections  of  the  valve  handle  for 
the  in-line  drain  valves.  This 
commenter  points  out  that  the  actuation 
of  neither  the  in-Une  drain  valve  nor  the 
service  panel  drain  valve  is  a  rotational 
movement  at  the  service  panel.  The 
FAA  concurs  and  has  revised  the 
terminology  of  the  final  rule 
accordingly. 


This  same  commenter  requests  that 
proposed  paragraph  (b)(5)  be  revised  by 
changing  the  phrase  "blue  streak 
findings"  to  "horizontal  blue  streak 
findings"  when  specifying  which 
findings  must  be  reported  to 
maintenance.  The  commenter  states  that 
this  change  is  necessary  in  order  to 
differentiate  between  indications  of 
leakage  that  has  resulted  from  spills  that 
occurred  during  servicing  and 
indications  of  leakage  that  occurred 
during  flight.  Leakage  that  has  occurred 
during  fiight  would  be  indicated  by 
horizontal  blue  streaks.  The  FAA 
concurs  and  has  revised  the  terminology 
in  the  final  rule  accordingly. 

This  commenter  also  requests  that  the 
proposed  rule  be  revised  by  deleting  the 
terms  "forward  and  aft"  when  referring 
to  "each  lavatory  •   *  •  having  an  in- 
line drain  valve  installed."  This 
commenter  states  that  some  Model  727 
aircraft  have  been  built  with  an 
executive  mid-cabin  lavatory  with  an  in- 
line drain  valve.  The  FAA  concurs  and 
has  revised  the  rule  accordingly.  The 
intent  of  the  rule  is  clear  that  the  related 
procedures  are  to  be  performed  on 
"each"  lavatory  having  the  subject  drain 
valve,  regardless  of  where  the  lavatory 
is  located  on  the  airplane. 

This  commenter  further  points  out 
that  the  terms  "service  panel  drain 
valve,"  "cap  valve,"  and  "drain  valve  at 
the  service  panel"  are  used  in  various 
places  throughout  the  proposed  rule  to 
describe  the  same  valve.  The  commenter 
suggests  that,  in  order  to  be  consistent, 
the  rule  be  revised  to  call  this  valve  "the 
service  panel  drain  valve"  in  all 
pertinent  references.  The  FAA  concurs 
and  has  revised  the  final  rule 
accordingly.  For  similar  reasons,  the 
final  rule  has  been  revised  by  changing 
the  term  "ball  valve"  to  "in-line  drain 
valve"  in  several  places. 

Estimated  Cost  Figures 

Several  operators  state  that  the 
estimated  cost  impact  of  the  rule,  as 
presented  in  the  preamble  to  the 
supplemental  NPRM,  is  too  low  and 
should  be  revised  to  reflect  estimates  of 
the  costs  as  submitted  by  these 
individual  operators.  The  F/VA  does  not 
concur  that  the  estimated  cost  impact 
figure  need  to  be  revised.  While  it  is 
reasonable  to  assume  that  the  costs  to 
some  operators  may  be  higher  than 
those  presented  in  this  preamble,  it  is 
also  reasonable  to  assume  that  the  costs 
to  other  operators  may  be  considerably 
lower.  Therefore,  the  estimated  cost 
impact  represents  an  average  for  the 
U.S.  fieet.  based  on  the  best  data 
available  to  date.  The  FAA  considers  the 
cost  impact  estimate,  as  presented,  to  be 


sufficiently  accurate  for  the  purposes  of 
this  rulemaking  action. 

Cost  Impact 

There  are  approximately  1,752  Boeing 
Model  727  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet, 
operated  by  153  operators.  It  is 
estimated  that  1,277  airplanes  of  U.S. 
registry  and  54  U.S.  operators  will  be 
affected  by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  4  work  hoius  per 
airplane  lavatory  drain  (normally,  there 
are  2  drains  per  airplane)  to  accomplish 
a  leak  check,  at  an  average  labor  cost  of 
$55  per  work  hour. 

Certain  airplanes  (i.e..  those  that  have 
"donut"  type  of  drain  valve  installed) 
may  be  required  to  be  leak  checked  as 
many  as  15  times  each  year.  Certain 
other  airplanes  having  other  valve 
configurations  will  be  required  to  be 
leak  checked  as  few  as  3  times  each 
year.  Some  airplanes  that  have  various 
combinations  drain  valves  installed  will 
require  approximately  2  leak  checks  of 
one  drain  valve  and  3  leak  checks  of  the 
other  drain  valve  each  year.  Based  on 
these  figures,  the  total  annual 
(recurring)  cost  impact  of  the  required 
repetitive  leak  checks  on  U.S.  operators 
is  estimated  to  be  between  $6,600  and 
$1,320  per  airplane  per  year. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hour  per  airplane 
lavatory  drain  to  accomplish  a  visual 
inspection  of  the  service  panel  drain 
valve  cap/door  seal  and  seal  mating 
surfaces,  at  an  average  labor  cost  of  $55 
per  work  hour. 

As  with  leak  checks,  certain  airplanes 
will  be  required  to  be  visually  inspected 
as  many  as  1 5  times  or  as  few  as  3  times 
each  year.  Based  on  these  figures,  the 
total  annual  (recurring)  cost  impact  of 
the  required  repetitive  visual 
inspections  on  U.S.  operators  is 
estimated  to  be  between  $825  and  $165 
per  airplane  per  year. 

The  1.277  affected  airplanes  of  U.S. 
registry  have,  on  an  average,  3  flush/fill 
lines  per  airplane.  The  FAA  estimates 
that  the  installation  of  a  level  lock  cap 
assembly  will  require  approximately  2 
walk  hours  to  accomplish,  at  an  average 
labor  cost  of  $55  per  work  hour. 
Required  parts  are  estimated  to  be  $275 
per  drain  installation.  Based  on  these 
figures,  the  total  cost  impact  of  the 
requirement  to  install  a  cap  on  the 
flush/fill  lines  is  estimated  to  be 
$1,474,935,  or  an  average  of  $1,155  per 
airplane. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 


actual  practice,  these  actions  could  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
"additional"  work  hours  will  be 
minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  should  be 
minimal. 

In  addition  to  the  costs  discussed 
above,  for  those  operators  who  elect  to 
comply  with  proposed  paragraph  (b)  of 
this  AD  action,  the  FAA  estimates  that 
it  will  take  approximately  40  work 
hours  per  operator  to  incorporate  the 
lavatory  drain  system  leak  check 
procedures  into  the  maintenance 
programs,  at  an  average  labor  cost  of  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed 
maintenance  revision  requiremeiy  of 
this  AD  action  on  the  54  U.S.  operators 
is  estimated  to  be  $118,800.  or  $2,200 
per  operator. 

The  "total  cost  impact"  figures 
described  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  um-ealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accompUshed  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
apphcable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FA,\  has  already  ' 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 


required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  uimecessary. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
subiJtantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  A\iation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423,  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5250  (51  FR 
7767.  March  6.  1986).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9073.  to  read  as  follows: 

94-23-10  Boeing:  Amendment  39-9073, 

Docket  No.  90-NM-265-AD.  Supersedes 
AD  86-05-07.  Amendment  39-5250. 
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Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  engine  damage  or  seftaration, 
airframe  damage,  and/or  hazard  to  persons  or 
property  on  the  ground  as  a  result  of  "blue 
ice"  that  has  formed  from  leakage  of  the 
lavatory  drain  system  and  dislodged  from  the 
airplane,  accomplish  the  following: 

Note  1:  The  dump  valve  leak  checks 
required  by  this  AD  may  be  performed  by 
filling  the  toilet  tank  with  water/rinsing  fluid 
to  a  level  such  that  the  bowl  is  approximately 
half  full  (at  least  2  inches  above  the  flapper 
in  the  bowl)  and  checking  for  leakage  after 
a  period  of  5  minutes. 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  accomplish  the  applicable 
procedures  specified  in  paragraphs  (a)(1), 
(a)(2).  (a)(3).  (a)(4).  (a)(5)  and  (a)(6)  of  this 
AD.  If  the  waste  drain  system  incorporates 
more  than  one  type  of  valve,  only  one  of  the 
waste  drain  system  leak  check  procedures 
(the  one  that  applies  to  the  equipment  with 
the  longest  leak  check  interval)  must  be 
conducted  at  each  service  panel  location. 

(1)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  Installed,  Kaiser 
Electroprecision  part  number  series  2651- 
329.  2651-334,  or  2651-278:  Within  1,500 
flight  hours  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  1 ,500 
flight  hours,  accomplish  the  following: 

(i)  Conduct  a  leak  check  of  the  dump  valve 
(in-tank  valve  that  is  spring  loaded  closed 
and  ofwrable  by  a  T-handle  at  the  service 
panel)  and  the  in-line  drain  valve.  The  in- 
line drain  valve  leak  check  must  be 
performed  with  a  minimum  of  3  pounds  per 
square  inch  differential  pressure  (PSID) 
applied  across  the  valve. 

(ii)  Visually  inspect  the  service  panel  drain 
valve  outer  cap  seal  and  the  inner  seal  (if  the 
valve  has  an  inner  door/closure  device  with 
a  second  positive  seal),  and  the  seal  mating 
surfaces,  for  wear  or  damage  that  may  allow 
leakage.  Prior  to  further  flight,  replace  any 
worn  or  damaged  seal,  and  repair  or  replace 
any  damaged  seal  mating  surfaces,  in 
accordance  with  the  valve  manufacturer's 
maintenance  manual. 

(2)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  0218- 
0032;  or  Shaw  Aero  Devices  part  number 
lOlOlOOC-N  (or  higher  dash  number);  or 
Shaw  Aero  Devices  part  number  lOlOlOOB— 
A-1,  serial  numbers  0115  through  0121.  0146 
through  0164,  and  -0180  and  higher;  or 
Pneudraulics  part  number  series  9527: 
Within  1,000  flight  hours  after  the  effeclive 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  1,000  flight  hours,  conduct  a  leak 
check  of  the  dump  valve  and  drain  valve. 
The  service  panel  drain  valve  leak  check 
must  be  performed  with  a  minimum  of  3 
PSID  applied  across  the  valve.  Both  the  inner 
door/closure  device  and  the  outer  cap/door 
must  be  leak  checked. 

(3)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  0218- 
0026,  or  Shaw  Aero  Devices  part  number 
scries  lOlOlOOC  (except  as  called  out  in 
paragraph  (a)(2)  above),  or  Shaw  Aero 


Devices  part  number  lOlOlOOB  (except  as 
called  out  in  paragraph  (a)(2)  above):  Within 
600  flight  hours  after  the  effective  date  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
600  flight  hours,  conduct  a  leak  check  of  the 
diunp  valve  and  the  service  panel  drain 
valve.  The  service  panel  drain  valve  leak 
check  must  be  performed  with  a  minimum  3 
PSID  applied  across  the  valve.  Both  the  inner 
door/closure  device  and  the  outer  cap/door 
must  be  leak  checked. 

(4)  For  each  lavatory  drain  system  not 
addressed  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD:  Within  200  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
conduct  a  leak  check  of  the  dump  valve  and 
the  service  panel  drain  valve.  The  service 
panel  drain  valve  leak  check  must  be 
performed  with  a  minimum  3  PSID  applied 
across  the  valve.  If  the  service  panel  drain 
valve  has  an  inner  door  with  a  second 
positive  seal,  both  the  inner  door  and  the 
outer  cap/door  must  be  leak  checked. 

(5)  For  flush/fill  lines:  Within  5.000  flight 
hours  a|ter  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  5,000 
flight  hours,  accomplish  either  of  the 
following  procedures  specifled  in  paragraphs 
(a)(5)(i)  or  (a)(5)(ii)  of  this  AD: 

(i)  Conduct  a  leak  check  of  the  flush/fill 
line  cap.  This  leak  check  must  be  made  with 
a  minimum  of  3  PSID  applied  across  the  cap. 
Or 

(ii)  Replace  the  seals  on  the  toilet  tank  anti- 
siphon  (check)  valve  and  the  flush/fill  line 
cap.  Additionally,  perform  a  leak  check  of 
the  toilet  tank  anti-siphon  (check)  valve  with 
a  minimum  of  3  PSID  across  the  valve. 

Note  2:  The  leak  test  procedure  specified 
in  Boeing  Service  Letter  737-SI^38-3-A, 
dated  March  19,  1990.  may  be  referred  to  as 
guidance  for  the  procedures  required  by  this 
paragraph. 

(6)  If  a  leak  is  discovered  during  any  leak 
check  required  by  paragraph  (a)  of  this  AD. 
prior  to  further  flight,  accomplish  one  of  the 
following  procedures: 

(i)  Repair  the  leak:  or 

(ii)  Drain  the  affected  lavatory  system  and 
placard  the  lavatory  inoperative  until  repairs 
can  be  accomplished. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Within  180  days 
after  the  effective  date  of  this  AD,  revise  the 
FAA-approved  maintenance  program  to 
include  the  requirements  specified  in 
paragraphs  (b)(1),  (b)(2),  (b)(3),  (b)(4),  (b)(5). 
and  (b)(6)  of  this  AD. 

(1)  Replace  the  valve  seals  in  accordance 
with  the  applicable  schedule  specified  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this  AD. 
Any  revision  to  this  replacement  schedule 
must  be  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  2651- 
329,  2651-334,  or  2651-278:  Replace  the 
seals  within  5,000  flight  hours  after  revision 
of  the  maintenance  program  in  accordance 
with  paragraph  (b)  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  52  months. 

(ii)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace  the 


seals  within  5,000  flight  hours  after  revision 
of  the  maintenance  program  in  accordance 
with  paragraph  (b)  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  18  months. 

(2)  Conduct  periodic  leak  checks  of  the 
lavatory  drain  systems  in  accordance  with 
the  applicable  schedule  sp)ecified  in 
paragraphs  (b)(2)(i),  {b)(2)(ii).  (b)(2)(iii),  and 
(b)(2)(iv)  of  this  AD.  If  the  waste  drain  system 
incorporates  more  than  one  type  of  valve, 
only  one  of  the  waste  drain  system  leak 
check  procedures  (the  one  that  applies  to  the 
equipment  with  the  longest  leak  check 
interval)  must  be  conducted  at  each  service 
fianel  location.  Any  revision  to  the  leak 
check  schedule  must  be  approved  by  the 
Manager,  Seattle  ACO,  FAA,  Transport 
Airplane  Directorate. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve.  Kaiser 
Electroprecision  part  number  series  2651- 
278,  2651-329,  or  2651-334:  Within  5,000 
flight  hours  after  revision  of  the  maintenance 
program  in  accordance  with  paragraph  (b)  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  24  months  or  5,000  flight  hours, 
whichever  occurs  later,  accomplish  the 
procedures  specifled  in  paragraphs 
(b)(2)(i)(A)  and  (b)(2)(i)(B)  of  this  AD: 

(A)  Conduct  a  leak  check  of  the  dump 
valve  (in-tank  valve  that  is  spring  loaded, 
closed  and  op>erable  by  a  T-handle  at  the 
service  panel),  and  in-line  drain  valve.  The 
in-line  drain  valve  leak  check  must  be 
performed  with  a  minimum  of  3  pounds  peT 
square  inch  differential  pressure  (PSID) 
applied  across  the  valve. 

(B)  Visually  insp>ect  the  service  p>anel  drain 
valve  outer  cap/door  seal  and  the  inner  seal 
(if  the  valve  has  an  inner  door/closure  device 
with  a  second  [>ositive  seal)  and  seal  mating 
surface  for  wear  or  damage  that  may  cause 
leakage.  Any  worn  or  damaged  seal  must  be 
replaced  and  any  damaged  seal  mating 
surface  must  be  repaired  or  replaced,  prior  to 
further  flight,  in  accordance  with  the  valve 
manufacturer's  maintenance  manual. 

(ii)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed,  Kaiser 
Electroprecision  part  number  series  0218- 
0032,  or  Kaiser  Electroprecision  part  number 
series  0218-0026,  or  Shaw  Aero  Devices  part 
number  series  lOlOlOOC,  or  Shaw  Aero 
Devises  p>art  number  series  lOlOlOOB,  or 
Pneudraulics  part  number  series  9527: 
Within  1,000  flight  hours  after  revising  the 
maintenance  program  in  accordance  with 
paragraph  (b)  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1,000  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (b)(2)(ii)(A)  and  (b)(2)(ii)(B)  of 
this  AD: 

(A)  Conduct  leak  checks  of  the  dump  valve 
and  service  panel  drain  valve.  The  service 
panel  drain  valve  leak  check  must  be 
performed  with  a  minimum  of  3  PSID 
applied  across  the  valve.  Only  the  inner 
door/closure  device  of  the  service  panel 
drain  valve  must  be  leak  checked. 

(B)  Visually  inspect  the  service  panel  drain 
valve  outer  cap/door  seal  and  seal  mating 
surface  for  wear  or  damage  that  may  cause 
leakage.  Any  worn  or  damaged  seal  must  be 
replaced,  and  any  damaged  seal  mating 
surface  must  be  repaired  or  replaced,  prior  to 
further  flight,  in  accordance  with  the  valve 
manufacturer's  maintenance  manual. 


(iii)  For  each  lavatorj-  drain  system  v«th  a 
lavatory  drain  system  valve  that  either 
incorporates  "donut"  assemblies  (or 
substitute  assemblies  from  another 
manufacturer)  Kaiser  Electroprecision  part 
number  4259-20  or  4259-31,  or  incorporates 
Kaiser  Roylyn  part  number  2651-194C, 
2651-197C,  2651-216,  2651-219,  2651-235. 
2651-256,  2651-258, 2651-259,  2651-260. 
2651-275,  2651-282,  or  2651-286:  Within 
200  flight  hours  after  revising  the 
maintenance  program  in  accordance  with 
paragraph  (b)  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
conduct  leak  checks  of  the  dump  valve  and 
the  service  panel  drain  valve.  The  service 
panel  drain  valve  leak  check  must  be 
performed  with  a  minimum  3  PSID  applied 
across  the  valve.  Both  the  donut  and  the 
outer  cap/door  mu»t  be  leak  checked. 

(iv)  For  each  lavatory  drain  system  that 
incorporates  any  other  tj'pe  of  approved 
valves:  Within  400  flight  hours  after  revising 
the  maintenance  program  in  accordance  with 
paragraph  (b)  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  400  flight  hours 
accomplish  the  procedures  specified  in 
paragraphs  (bK2)(iv)(A)  and  (bM2)(iv)(B)  of 
this  AD: 

(A)  Conduct  leak  checks  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
performed  with  ■  minimum  3  PSID  applied 
across  the  valve.  If  the  service  panel  drain 
valve  has  an  inner  door/closure  device  with 
a  second  positive  seal,  only  the  inner  door 
must  be  leak  checked. 

(6)  If  the  valve  has  an  inner  door/closure 
device  with  ■  second  positive  seal:  Visually 
inspect  the  service  panel  drain  valve  outer 
door/cap  seel  and  seal  mating  surface  for 
wear  Of  damage  that  may  cause  leakage.  Any 
worn  or  damaged  seal  must  be  replaced  and 
any  damaged  seal  mating  surface  must  be 
repaired  or  replaced,  prior  to  further  flight, 
in  accordance  with  the  valve  manufacturer's 
maintenance  manual. 

(3)  For  flush/fill  lines:  Within  5,000  flight 
hours  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  5,000 
flight  hours,  accomplish  either  of  the 
procedures  specified  in  paragraphs  (bK3)(i) 
or(b)(3)(ii)ofthi8AD: 

(i)  Conduct  a  leak  check  of  the  flush/fill 
line  cap.  This  leak  check  must  be  made  with 
a  minimum  of  3  PSID  applied  across  the  cap. 
Or 

(ii)  Replace  the  seals  on  the  toilet  tank  anti- 
siphon  (check)  valve  and  the  flush/fill  line 
cap.  Additionally,  perform  a  leak  check  of 
the  toilet  tank  anti-siphon  (check)  valve  with 
a  minimiun  of  3  PSID  across  the  valve. 

Note  3:  The  leak  test  procedure  specifled 
in  Boeing  Service  Letter  737-SL-38-3-A, 
dated  March  19. 1990.  may  be  referred  to  as 
guidance  for  the  procedures  required  by  this 
paragraph. 

(4)  Provide  procedures  for  accomplishing 
visiial  inspections  to  detect  leakage,  to  be 
conducted  by  maintenance  personnel  at 
intervals  not  to  exceed  4  calendar  days  or  45 
flight  hours,  whichever  occurs  later. 

(5)  Provide  procedures  for  reporting 
leakage.  These  procedures  shall  provide  that 
any  "horizontal  blue  streak"  findings  must  bo 
reported  to  maintenance  and  that,  prior  to 


further  flight,  the  leaking  system  shall  either 
be  repaired,  or  be  drained  and  placarded 
inoperative. 

(i)  For  systems  incorporating  an  in-line 
drain  valve.  Kaiser  Electroprecision  part 
number  series  2651-278.  2651-329,  or  2651- 
334:  The  reporting  procedures  must  include 
provisions  for  reporting  to  maintenance  any 
instances  of  abnormal  operation  of  the  valve 
handle  for  the  in-line  drain  valve,  as 
observed  by  service  personnel  during  normal 
servicing. 

(A)  Additionally,  these  provisions  must 
include  procedures  for  either  prior  to  further 
flight,  following  the  in-line  drain  valve 
manufacturer's  recommended 
troubleshooting  procedures  ancT  correction  of 
the  discrepancy;  or  prior  to  further  flight, 
draining  the  lavatory  system  and  placarding 
it  inoperative  until  the  correction  of  the 
discrepancy  can  be  accomplished. 

(B)  If  the  drain  sj'stem  also  includes  an 
additional  service  panel  drain  valve.  Kaiser 
Electroprecision  part  number  series  0218- 
0026  or  0218-0032,  or  Shaw  Aero  Devices 
part  number  series  lOlOlOOC  or  lOlOlOOB,  or 
Pneudraulics  part  number  series  9527, 
indications  of  abnormal  operation  of  the 
valve  handle  for  the  in-line  drain  valve  need 
not  be  addressed  immediately  if  a  leak  check 
of  the  service  panel  drain  valve  indicates  no 
leakage  or  other  discrepancy.  In  these  cases, 
repair  of  the  in-line  drain  valve  must  be 
accomplished  within  1,000  flight  hours  after 
the  leak  check  of  the  additional  service  panel 
drain  valve. 

(6)  Provide  training  programs  for 
maintenance  and  servicing  personnel  that 
include  information  on  "Blue  Ice 
Awareness"  and  the  hazards  of  "blue  ice." 

(c)  For  operators  who  elect  to  comply  with 
paragraph  (b)  of  this  AD:  Any  revision  to(i.e.. 
extension  of)  the  leak  check  intervals 
required  by  paragraph  (b)  of  this  AD  must  be 
approved  by  the  Manager.  Seattle  ACO,  FAA. 
Transport  Airplane  Directorate.  Requests  for 
such  revisions  must  be  submitted  to  the 
Manager  of  the  Seattle  ACO  through  the  FAA 
Principal  Maintenance  Inspector  (PMI),  and 
must  include  the  following  information: 

(1)  The  operator's  name; 

(2)  A  statement  verifying  that  all  known 
cases/indications  of  leakage  or  failed  leak 
tests  are  included  in  the  submitted  material; 

(3)  The  type  of  valve  (make,  model, 
manufacturer,  vendor  part  number,  and  serial 
number); 

(4)  The  period  of  time  covered  by  the  data: 

(5)  The  current  FAA  leak  check  interval; 

(6)  Whether  or  not  seals  have  been 
replaced  between  the  seal  replacement 
intervals  required  by  this  AD; 

(7)  Whether  or  not  leakage  has  been 
detected  between  leak  check  intervals 
required  by  this  AD,  and  the  reason  for 
leakage  (i.e.,  worn  seals,  foreign  materials  on 
sealing  surface,  scratched  or  damaged  sealing 
surface  or  valve,  etc.); 

(8)  Whether  or  not  any  leak  check  was 
conducted  without  first  inspecting  or 
cleaning  tlje  sealing  surfaces,  changing  the 
seals,  or  repairing  the  valve.  [If  such 
activities  have  been  accomplished  prior  to 
conducting  the  periodic  leak  check,  that  leak 
check  shall  be  recorded  as  a  "{ailure"  for 
purposes  of  the  data  required  for  this  request 


submission.  The  exception  to  this  is  the 
normally  scheduled  seal  change  in 
accordance  with  paragraph  fb)(l)  of  this  AD. 
Performing  this  scheduled  seal  change  prior 
to  a  leak  check  will  not  cause  that  leak  check 
to  be  recorded  as  a  failure.] 

Note  4:  Requests  for  approval  of  revised 
leak  check  intervals  may  be  submitted  in  any 
format,  provided  that  the  data  give  the  same 
level  of  assurance  specified  in  paragraph  (c) 
of  this  AD. 

Note  5;  For  the  purposes  of  expediting 
resolution  of  requests  for  revisions  to  the  leak 
check  intervals,  the  FAA  suggests  that  the 
requester  summarire  the  raw  daU;  group  the 
data  gathered  from  different  airplanes  (of  the 
same  model)  and  drain  systems  with  the 
same  kind  of  valve;  and  provide  a 
recommendation  from  pertinent  industry 
group(s)  and/or  the  manufacturer  specifying 
an  appropriate  revised  leak  check  interval. 

(d)  For  all  airplanes:  Within  5,000  flight 
hours  after  the  effective  date  of  this  AD, 
install  a  lever/lock  cap  on  the  flush/flll  lines 
for  forward,  aft.  and  executive  lavatories.  The 
cap  must  be  either  an  FAA-approved  lever/ 
lock  cap,  or  a  cap  installed  in  accordance 
with  Boeing  Ser\'ice  Bulletin  727-38-0021. 
dated  July  30.  1992. 

(e)  For  any  affected  airplane  acquired  after 
the  effective  date  of  this  AD:  Before  any 
operator  places  into  service  any  airplane 
subject  to  the  requirements  of  this  AD,  a 
schedule  for  the  accomplishment  of  the  leak 
checks  required  by  this  AD  shall  be 
established  in  accordance  with  either 
paragraph  (eMD  or  (e)(2)  of  this  AD.  as 
applicable.  After  each  leak  check  has  been 
performed  once,  each  subsequent  leak  check 
must  be  performed  in  accordance  with  the 
new  operator's  schedule,  in  uiccordance  with 
either  paragraph  (a)  or  (b)  o:  this  AD  as 
applicable. 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD,  the  first  leak  check 
to  be  performed  by  the  new  operator  must  be 
accomplished  in  accordance  with  the 
previous  operator's  schedule  or  tvith  the  new 
operator's  schedule,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
leak  check. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD,  the  first  leak  check  to  be  performed 
by  the  new  operator  must  be  accomplished 
prior  to  further  flight,  or  in  accordance  with 
a  schedule  approved  by  the  FAA  PMI.  but 
within  a  period  not  to  exceed  200  flight 
hours. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO,  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  PMI.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Note  7:  For  any  valve  that  is  not  eligible 
for  the  extended  leak  check  intervals  of  this 
AD:  To  be  eligible  ft)r  the  leak  check  intervad 
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specified  in  paragraphs  (a)(1),  (a)(2),  (b)(2)(i), 
and  (b)(2)(ii),  the  service  history  data  of  the 
valve  must  be  submitted  to  the  Manager, 
Seattle  AGO,  FAA,  Transport  Airplane 
Directorate,  with  a  request  for  an  alternative 
method  of  compliance  with  this  AD.  The 
request  should  include  an  analysis  of  known 
failure  modes  for  the  valve,  if  it  is  an  existing 
design,  and  known  failure  modes  of  similar 
valves.  Additionally,  the  request  should 
include  an  explanation  of  how  design 
features  will  preclude  these  failure  modes, 
results  of  qualification  tests,  and 
approximately  25,000  flight  hours  or  25.000 
flight  cycles  of  service  history  data,  including 
a  winter  season,  collected  in  accordance  with 
the  requirements  of  paragraph  (c)  of  this  AD 
or  a  similar  program.  One  of  the  factors  that 
the  FAA  will  consider  in  approving 
alternative  valve  designs  is  whether  the  valve 
meets  Boeing  Specification  S417T105  or  10- 
62213:  however,  meeting  the  Boeing 
specification  is  not  a  prerequisite  for 
approval  of  alternative  valve  designs. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  This  amendment  becomes  effective  on 
December  16, 1994. 

Issued  in  Renton.  Washington,  on 
November  9,  1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  94-28243  Filed  11-15-94;  8:45  am) 
WLUNG  COOe  4910-13-U 


14  CFR  Part  73 

(Airspace  Docket  No.  94-ASW-13] 

Amendment  to  Time  of  Designation  for 
Restricted  Areas  R-2403  A  and  B; 
Little  Rock,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the  times 
of  designation  for  Restricted  Areas  R- 
2403  A  and  B.  Little  Rock.  AR.  The  U.S. 
Army  has  determined  that  the  present 
published  times  of  designation  for  the 
restricted  areas  do  not  accurately  reflect 
their  actual  times  of  use. 

EFFECTIVE  DATE:  0901  UTC,  February  2. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Riley,  Military  Operations 
Program  Office  (ATM-^20).  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-7130. 


SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  amends 
the  times  of  designation  for  Restricted 
Areas  R-2403  A  and  B.  Little  Rock,  AR, 
respectively  from  "May  1  through 
August  31,  daily  0700-2100  local,  other 
times  by  NOTAM,"  and  "September  1 
through  April  30,  Saturday  0700-2100 
local  and  Sunday  0700-1700  local, 
other  times  by  NOTAM."  to  "by 
NOTAM  24  hours  in  advance." 
Following  a  review  of  its  special  use 
airspace,  the  U.S.  Army,  Camp 
Robinson  Joint  Air  Space  Committee, 
determined  that  it  has  a  continuing 
requirement  for  the  restricted  areas; 
however,  the  current  published  times  of 
designation  do  not  accurately  reflect  the 
time  the  airspace  is  required  for  military 
use.  This  action  amends  the  published 
times  for  the  restricted  areas  to  reflect 
actual  use  and  to  provide  more  lead 
time  notification  via  NOTAM  24  hours 
prior  to  activation.  It  does  not  change 
the  existing  boundaries,  or  the  type  of 
activities  currently  conducted  within  R- 
2403  A  and  B.  Because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested, 
I  Hnd  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary. 
Section  73.24  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8B  dated  March  9. 
1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  emd  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  amends  the  times  of 
designation  of  the  restricted  areas.  It 
does  not  change  the  existing  boundaries, 
or  the  type  of  activities  currently 
conducted  within  R-2403  A  and  B. 
Accordingly,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures  as  set  forth  in  FAA  Order 


1050.1D,  "Policies  and  Procedures  for 
Considering  Environmental  Impacts." 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510.  1522;  E.O.  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp..  p.  389:  49  U.S.C.  106(g); 
14  CFR  11.69. 

§73.24    [Amended] 

2.  Section  73.24  is  amended  as 
follows: 

R-2403A    Little  Rock,  AR  [Amended} 

By  removing  "Time  of  designation.  May  1 
through  August  31,  daily  0700-2100  local, 
other  times  by  NOTAM.  September  1  through 
April  30,  Saturday  0700-2100  local  and 
Sunday  0700-1700  local,  other  times  by 
NOTAM."  and  substituting  the  following: 
"Time  of  designation.  By  NOT  AM  24  hours 
in  advance." 

R-2403B    Little  Rock,  AR  [Amended} 

By  removing  "Time  of  designation.  May  1 
through  August  31,  daily  0700-2100  local, 
other  times  by  NOTAM.  September  1  through 
April  30,  Saturday  0700-2100  local  and 
Sunday  0700-1700  local,  other  times  by 
NOTAM."  and  substituting  the  following: 
"Time  of  designation.  By  NOTAM  24  hours 
in  advance." 

Issued  in  Washington,  EX],  on  November  4, 
1994. 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
information  Division. 
(FR  Doc.  94-28282  Filed  11-15-94;  8:45  am] 

BtLLMO  COOe  4S10-t»-^ 


14  CFR  Part  73 

[Airspace  Docket  No.  94-AGL-29] 

Amendment  to  Time  of  Designation  for 
Restricted  Area  R-4207;  Upper  Lake 
Huron,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  time 
of  designation  for  Restricted  Area  R- 
4207,  Upper  Lake  Huron.  MI.  This 
action  changes  the  hours  of  operation 
from  "sunrise  to  sunset"  to 
"intermittent,  sunrise  to  sunset  by 
Notice  to  Airmen  (NOTAM)."  This 
action  will  enhance  real-time  joint 
utilization  of  special  use  airspace. 


EFFECTIVE  DATE:  0901  UTC.  February  2, 

1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy.  Military  Operations  Program 
Office  (ATM-420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  IDC  20591; 
telephone:  (202)  267-7686. 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  reduces 
the  time  of  designation  for  Restricted 
Area  R-4207,  Upper  Lake  Huron,  MI. 
from  "sunrise  to  simset"  to 
"intermittent,  sunrise  to  sunset  by 
NOTAM."  This  action  is  the  result  of  a 
request  fit)m  the  U.S.  Air  Force  to 
reduce  the  time  of  designation  of 
Restricted  Area  R-4207,  Upper  Lake 
Huron.  MI.  There  are  no  changes  to  the 
activities  conducted  within  R-4207. 
This  action  will  enhance  real-time  joint 
utilization  of  special  use  airspace  and 
more  accurately  reflect  actual  use  of  the 
area.  Because  this  action  is  a  minor 
technical  amendment  in  which  the 
public  is  not  particularly  interested,  I 
find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary. 
Section  73.42  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400. SB  dated  March  9. 
1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Repilatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  reduces  the  time  of 
designation  of  the  restricted  area.  There 
are  no  changes  to  the  boimdaries, 
altitudes  or  activities  conducted  within 
the  restricted  area.  Accordingly,  this 
action  is  not  subject  to  environmental 
assessments  and  procedures  as  set  forth 
in  FAA  Order  1050.1D.  "Policies  and 


Procedures  for  Considering 
Environmental  Impacts." 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 

Adoption  of  the  Amendmoit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510. 1522;  E.O.  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g): 
14  CFR  11.69. 

§73.42    [Amended] 

2.  Section  73.42  is  amended  as 
follows: 

R-4207.  Upper  Lake  Huron.  MI  [Amended} 

By  removing  "Time  of  designation.  Sunrise 
to  sunset"  and  substituting  the  following: 

"Time  of  designation.  Intermittent,  sunrise 
to  sunset  by  NOTAM." 

Issued  in  Washington,  DC.  on  November  4. 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  94-28283  Filed  11-15-94;  8:45  am] 

BU.LmO  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  770.  772,  773, 774,  and 
776 

[Docket  No.  94097S-4276] 

RIN  0694-AB04 

Revisions  to  ttie  Export  Administration 
Regulations 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR),  to  make  certain  editorial 
clarifications  and  corrections  and.  in 
some  cases,  insert  material 
inadvertently  omitted  from  earlier 
regulatory  amendments. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  16,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  Cook,  Regulatory  Policy 
Division,  Biureau  of  Export 
Administration,  Telephone:  (202)  482- 
0074. 


SUPPLEMENTARY  INFORMATION: 
Specifically,  this  rule  makes  the 
following  corrections  and  clarifications: 

(1)  Revises  §  770.11  by  clarifying  how 
applicants  obtain  status  information  on 
export  license  applications; 

(2)  Revises  §  770.13  by  amending  the 
introductory  text. 

(3)  Revises  §  772.4  by  removing  the 
phrase  "or  GTE"  and  amending  how  to 
apply  for  a  validated  license. 

(4)  Revises  §  772.11  by  amending  the 
regulatory  citing. 

(5)  Revises  Supplement  No.  1  to  Part 
772  by  adding  the  phrase  "AND  END- 
USER(S)". 

(6)  Revises  §  773.9(1)  by  adding 
"Argentina,  Hungary,  Finland,  and 
Sweden"  to  the  list  of  countries  eligible 
for  permissive  reexport  under  the 
Special  Chemical  License. 

(7)  Revises  §  774.2  by  adding  the 
parenthetical  phrase  "(except 
supercomputers)". 

(8)  Revises  §  776.12  by  removing  the 
requirement  for  submission  of  Form 
BXA-6031P  with  applications  for  use  of 
U.S.-origin  parts  and  components  in 
foreign  goods. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994. 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  puposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005,  0694-0010.  and  0694-0013. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  pubUc 
participation,  and  a  delay  in  effective 
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date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  afl'airs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
Bnal  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Regulatory 
Policy  Division,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
IX:  20044. 

List  of  Subjects 

15  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

15  CFR  Parts  772.  773,  774,  and  776 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  770,  772,  773,  774, 
and  776  of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  as  follows:  

1.  The  authority  citations  for  15  CFR 
Parts  770,  772,  and  774  are  revised  to 
read  as  follows: 

Authority:  50  U.S.C.  App.  5,  as  amended; 
Pub.  L.  264.  59  Stat.  619  (22  U.S.C  287c),  as 
amended:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.),  as  amended;  sec.  101, 
Pub.  1-.  93-153,  87  Stat.  576  (30  U.S.C  185), 
as  amended:  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C  6212),  as  amended;  sees. 
201  and  201(1  l)(e).  Pub.  L.  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L.  95-223,  91  Stat.  1626  (50 
U.S.C  1701  et  seq.y.  Pub.  L  95-242.  92  Stat. 
120  (22  use  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208,  Pub.  L.  95-372,  92  Stat.  668 
(43  use  1354);  Pub.  L  96-72.  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq.],  as  amended: 
sec.  125,  Pub.  L.  99-64,  99  Stat.  156  (46 
U.S.C  466c);  Pub.  L.  102-484,  106  Stat.  2575 
(22  U.S.C  6004);  E.O.  11912  of  April  13, 
1976  (41  FR  15825,  April  15, 1976);  E.O. 
12002  of  July  7, 1977  (42  FR  35623,  July  7, 
1977),  as  amended;  E.O.  12058  of  May  11, 
1978  (43  FR  20947,  May  16,  1978);  E.O. 
12214  of  May  2,  1980  (45  FR  29783,  May  6, 
1980);  E.O.  12735  of  November  16, 1990  (55 
FR  48587,  N^ember  20. 1990),  as  continued 
by  Notice  of  \)vember  12, 1993  (58  FR 
60361,  November  15, 1993);  E.O.  12851  of 
June  11, 1993  (58  FR  33181,  June  15. 1993); 
E.O.  12867  of  September  30, 1993  (58  FR 
51747,  October  4, 1993);  E.O  12918  of  May 
26, 1994  (59  FR  28205,  May  31, 1994);  E.O. 
12924  of  August  19,  1994  (59  FR  43437  of 
August  23,  1994);  and  E.O.  12930  (59  FR 
50475  of  October  3. 1994). 

2.  The  authority  citation  for  15  CFR 
Part  773  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  90-351.  82  Stat.  197  (18 
U.S.C  2510  et  seq.],  as  amended;  Pub.  L.  95- 


223,  91  Stat.  1626  (50  U.S.C  1701  et  seq.); 
Pub.  L.  9&-242,  92  Stat.  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L  96-72, 
93  Stat.  503  (50  U.S.C  App.  2401  et  seq),  as 
amended  [(extended  by  Pub.  L  103-10, 107 
Stat.  40  and  by  Pub.  L.  103-277. 108  Stat. 
1407));  Pub.  L.  102-484, 106  Stat.  2575  (22 
U.S.C  6004);  E.0. 12002  of  July  7, 1977  (42 
FR  35623,  July  7, 1977),  as  amended;  E.O. 
12058  of  May  11, 1978  (43  FR  20947,  May 
16, 1978);  E.O.  12214  of  May  2. 1980  (45  FR 
29783,  May  6, 1980);  E.O.  12735  of  November 
16. 1990  (55  FR  48587.  November  20. 1990), 
as  continued  by  Notice  of  November  12, 1993 
(58  FR  60361.  November  15, 1993);  E.O. 
12851  of  June  11, 1993  (58  FR  33181,  June 
15, 1993);  E.0. 12867  of  September  30, 1993 
(58  FR  51747.  October  4. 1993);  E.O.  12930 
of  September  29, 1994  (59  FR  50475,  October 
3, 1994);  E.O.  12924  of  August  19, 1994  (59 
FR  43437  of  August  23, 1994);  and  E.O. 
12930  (59  FR  50475  of  October  3, 1994). 

3.  The  authority  citation  for  15  CFR 
part  776  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.],  as  amended;  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C  1701  et  seq.); 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C  3201 
el  seq.  and  42  U.S.C  2139a);  Pub.  L.  96-72. 
93  Stat.  503  (50  U.S.C  App.  2401  et  seq.),  as 
amended;  sec.  125.  Pub.  L.  99-64,  99  Stat. 
156  (46  use  466c);  E.O.  12002  of  July  7, 
1977  (42  FR  35623,  July  7, 1977).  as 
amended:  E.O.  12058  of  May  11. 1978  (43  FR 
20947,  May  16. 1978);  E.O.  12214  of  May  2, 
1980  (45  FR  29783.  May  6. 1980);  E.O.  12735 
of  November  16. 1990  (55  FR  48587, 
November  20, 1990],  as  continued  by  Notice 
of  November  12, 1993  (58  FR  60361, 
November  15. 1993);  E.O.  12867  of 
September  30. 1993  (58  FR  51747  of  October 
4, 1993);  E.O.  12924  of  August  19,  1994  (59 
FR  43437,  August  23. 1994);  E.O.  12930  (59 
FR  50475  of  October  3, 1994). 

PART  770— [AMENDED] 

4.  Section  770.11  is  amended  by 
revising  the  fifth  sentence  in  paragraph 
(a){2)(i)(A)  and  paragraph  (a)(2)(i)(B)  to 
read  as  follows: 

§  770.1 1    Information  to  exporters. 

(a)  *   •   * 

(2)   •   *    • 

(i)  *  •  • 

(A)  •   *   *  The  case  number  entered 
must  use  the  number  "1"  to  represent 
the  letter  "A",  the  number  "2"  to 
represent  the  letter  "B",  the  number  "3" 
to  represent  the  letter  "C",  the  number 
"4"  to  represent  the  letter  "D",  the 
number  "8"  to  represent  the  letter  "H", 
and  the  asterisk  symbol  "*"  to  represent 
the  hyphen  "-"  that  appears  in  a  case 
number  assigned  to  an  amendment 
application.  *  *  • 

CB)  Applicants  for  individual 
validated  export  licenses,  amendments, 
or  reexport  requests  who  do  not  have 
case  numbers  or  who  experience 
difficulty  in  using  STELA  may  call  the 
Exporter  Counseling  Division  of  the 


Bureau  of  Export  Administration  on 
(202)  482-4811  for  status  information. 
Calls  will  be  answered  Monday  through 
Friday  from  8:30  a.m.  to  5:00  p.m.. 
Eastern  Standard  time.  Status 
information  on  special  licenses  is  not 
available  from  STELA,  but  can  be 
obtained  from  the  Special  Licensing  and 
Compliance  Division,  Bureau  of  Export 
Administration,  at  (202)  482-0062. 
Requests  for  status  information  may  be 
made  only  by  the  applicant  or 
applicant's  agent.  Callers  must  identify 
themselves  with  information  contained 
on  the  applicant's  file  copy  of  the 
application. 
•        •        •         •        • 

5.  Section  770.13  is  amended  by 
revising  paragraph  (a),  introductory  text, 
to  read  as  follows: 

§  770.1 3    Procedures  for  processing 
license  applications.^ 

(a)  General.  This  section  implements 
section  10  of  the  Export  Administration 
Act  of  1979,  as  amended  (the  Act), 
which  prescribes  procedures  for 
processing  export  license  applications, 
including  time  limits  for  certain  stages 
of  the  process.  Section  770.14  describes 
shorter  processing  time  frames  for 
export  license  applications  for  COCOM 
participating  or  cooperating  countries, 
as  required  by  section  10(o)  of  the  Act. 
As  set  forth  in  paragraph  (g)  of  this 
section,  applications  subject  to  nuclear 
non-proliferation  controls  are  not 
subject  to  all  the  requirements  of  this 
section.  As  used  in  this  section: 


PART  772— lAMENDEDl 

7.  Section  772.4  is  amended: 

(a)  By  revising  paragraph  (a)(l)(i);  and 

(b)  By  revising  the  phrase 
"Humanitarian  or  GTE  Licenses"  to  read 
"Humanitarian  or  G-TEMP  Licenses"  in 
paragraph  (i)(6),  as  follows: 

§  772.4    How  to  apply  for  a  validated 
license. 

(a)  •   •   • 

(1)  *   •   * 

(i)  An  application  for  a  validated 
license  must  be  submitted  on  Form 
BXA-622P,  Application  for  Export 
License.  An  application  that  omits 
essential  information,  or  that  is 
otherwise  incomplete,  will  be  returned 
without  action  to  the  applicant.  (See 
§  770.12  for  instructions  on  obtaining 
forms.) 


§772.11    [Amended] 

8.  Section  772.11  is  amended  by 
revising  the  phrase  "§  786.7(a)"  in 
paragraph  (e)(4)  to  read  "§  786.7":  and 
by  revising  the  phrase  "§  786.7(b)"  in 
paragraph  (e)(5)  to  read  "§  786.7". 

Supplement  No.  1  to  Part  772    [Amended] 

9.  Supplement  No.  1  to  part  772  is 
amended  by  adding  the  phrase  "AND 
END-USER(S)"  directly  following  the 
phrase  "PROVIDED  ACTUAL  END- 
USE(S)"  in  Item  6. 

PART  77»-[AMENDED] 
§773.9    [Amended] 

10.  Section  773.9  is  amended  by 
revising  the  phrase  "Australia,  Austria. 
Ireland,  Japan.  New  Zealand,  and 
Switzerland"  in  the  notice  at  the  end  of 
paragraph  (1)  to  read  ".Argentina. 
Austraha.  Austria.  Finland,  Hungary. 
Ireland,  Japan.  New  Zealand.  Sweden, 
or  Switzerland". 

PART  774— [AMENDED] 
§  774.2    [Amended] 

11.  Section  774.2  is  amended  by 
adding  a  parenthetical  phrase  "(except 
supercomputers)"  directly  following  the 
phrase  "Commerce  Control  List"  in 
paragraph  (i){5). 

PART  776— [AMENDED] 

1 2.  Section  776,12  is  amended  by 
revising  paragraph  (e)(5)  to  read  as 
follows: 

§  776. 1 2    Parts,  components,  and  materials 
incorporated  abroad  into  foreign-ntade 
products. 


(e) 


•  • 


(5)  Supporting  documentation.  The 
supporting  documentation  otherwise 
required  for  a  license  application  need 
not  be  submitted  vrith  a  parts  and 
components  request. 


Dated:  November  9. 1994. 

Sue  E.  Eckert, 

Asfistant  Secretary- for  Export 
A  dm  in  is  t rat  ion. 
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''  See  §  772.4(h)  of  this  subchapter  for  procedures 
to  expedite  processing  of  an  export  license 
application  in  an  emergency  situation. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200  and  240 

[Release  No.  33-7110;  34^34952;  IC-20691: 
File  No.  S7-6-93] 

RIN  3235-AF85 

Securities  Transactions  Settlement 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule;  change  of  effective 
date. 

SUMMARY:  On  October  6.  1993.  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  adopted  Rule 
15c6-l  (17  CFR  240.15C6-1)  under  the 
Securities  Exchange  Act  of  1934  which 
establishes,  effective  June  1. 1995,  three 
business  days  as  the  standard  settlement 
time  frame  for  most  broker-dealer 
trades.  In  order  to  provide  for  an  orderl\ 
conversion  to  three  business  day 
settlement,  the  effective  date  of  Rule 
15c6— 1  has  been  changed. 
EFFECTIVE  DATE:  The  regulation 
published  on  October  13, 1993.  58  FR 
52891.  will  now  be  effective  on  June  7, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerr)' 
Carpenter,  Assistant  Director,  or 
Christine  Sibille.  Senior  Counsel,  at 
202/942-4187.  Office  of  Securities 
Processing  Regulation.  Division  of 
Market  Regulation  ("Division").  450 
Fifth  Street.  N.W..  Mail  Stop  5-1, 
Washington,  DC.  20549. 
SUPPLEMENTARY  INFORMATION:  On 
October  6.  1993,  the  Commission 
adopted  Rule  15c6-l>  which  establishes 
three  business  days  after  the  trade  date 
("T+3")  instead  of  five  business  days 
("T+5")  as  the  standard  settlement  time 
frame  for  most  broker-dealer  securities 
transactions.  As  adopted.  Rule  15c6-l 
was  to  be  effective  June  1 .  1995. 

After  discussions  with  representatives 
from  the  securities  exchanges,  the 
clearing  agencies,  the  National 
Association  of  Securities  Dealers,  and 
the  Municipal  Securities  Rulemaking 
Board,  it  was  determined  that 
implementation  should  be  moved  from 
June  1, 1995,  to  Jime  7, 1995,  in  order 
to  minimize  any  potential  disruption 
resulting  from  the  conversion  to  a  T+3 
settlement  environment. 

It  has  been  decided  that  the  most 
efficient  method  of  converting  to  a  T+3 
settlement  time  frame  is  to  have  trades 
executed  on  Friday.  June  2.  1995.  settle 
five  business  days  later;  trades  on 
Monday,  June  5,  and  Tuesday,  June  6, 
settle  foiur  business  days  later;  and 
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trades  executed  on  Wednesday,  June  7, 
1995.  the  new  effective  date  for  Rule 
15c6-l,  settle  three  business  days  later. 
This  process  will  resuU  in  two  double 
settlement  days  [i.e.,  days  in  which 
trades  from  two  trade  dates  will  settle). 
Trades  from  June  2  and  June  5  will 
settle  on  Friday,  June  9,  and  trades  frt)m 
June  6  and  June  7  will  settle  on  Monday. 
June  12. 

By  moving  the  conversion  to  T+3 
settlement  from  June  1, 1995.  to  June  7, 
1995.  the  two  double  settlement  days 
will  be  split  by  a  weekend.  This  will 
provide  an  opportunity  for  broker- 
dealers  to  make  any  necessary 
adjustments  to  their  systems  should  any 
problems  develop  during  the  coisvorsion 
process.  Furthermore,  by  moving  the 
effective  date  to  June  7,  implementation 
will  not  take  place  at  the  same  time  as 
heavy  systems  usage  that  is  expected  to 
occur  from  the  processing  of  interest 
and  dividend  payments  (interest  and 
dividend  processing  are  typically  times 
of  extensive  systems  usage). 

By  the  Commission. 

Dated:  November  9. 1994 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-28266  Filed  11-15-9-4;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  342,  346,  and  347 
[Docket  No.  RM94-2-000] 

Cost-of-Service  Reporting  and  Filing 
Requirements  for  Oil  Pipelines 

Issued  October  28.  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulations  to  establish  filing 
requirements  for  cost-of-service  rate 
filings  for  oil  pipelines:  filing 
requirements  for  oil  pipelines  seeking  to 
establish  new  or  changed  depreciation 
rates;  and  new  and  revised  pages  of 
FERC  Form  No.  6.  Annual  Report  for  Oil 
Pipelines.  These  requirements  are 
adopted  as  companions  to  Order  No. 
561.  Revisions  to  Oil  Pipeline 
Regulations  Pursuant  to  the  Energv 
Policy  Act  of  1992.  published  in  the 
Federal  Register  on  November  4,  1993. 
That  order  established  an  indexing 
methodolog>'  which  would  establish 
ceilings  on  oil  pipeline  rates.  The 
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Commission  provided  tiie  c^portunity 
for  oil  jupelines  to  seek  an  exception  to 
indexing  through  a  cost-of-service  filing 
if  the  pipeline  could  show  that,  under 
indexing,  it  would  substantially 
underrecover  prudent  costs. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harris  S.  Wood,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
CcMnmission.  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  (202)  288- 
0224. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street. 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200.  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  proposed  rule  will  be 
available  on  CIPS  for  30  days  firom  the 
date  of  issuance.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  3104. 
941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Order  No.  571 

The  Federal  Energy  Regulatory 
Commission  (Commission)  in  this  order 
revises  the  information  reported  by  oil 
pipelines  in  their  FERC  Form  No.  6, 
Annual  Report  of  Oil  Pipeline 
Companies  (Form  No.  6).  and  adopts 
filing  requirements  for  cost-of-service 
rate  filings  by  oil  pipelines.  The 
Commission  also  adopts  rules  for  oil 
pipelines  performing  depreciation 
studies.  Finally,  the  Commission  is 
deferring  at  this  time  the  requirement  to 
file  Form  No.  6  on  an  electronic 
medium  in  addition  to  making  a  paper 
filing.  These  changes  shall  become 
effective  January  1. 1995,  concurrently 
with  the  new  regulations  promulgated 
by  Order  No.  561.' 


I.  Introduction 

This  proceeding  is  a  companion  to 
Order  No.  561.  In  Order  No.  561.  the 
Commission  established  an  indexing 
methodology,  which  would  establish 
ceilings  on  oil  pipeline  rates,  to  be  used 
by  oil  pipelines  as  the  generally 
applicable  and  simplified  ratemaking 
methodology  for  oil  pipelines  on  or  adter 
January  1, 1995.  The  Commission 
provided  the  opportimity  for  oil 
pipelines  to  seek  an  exception  to 
indexing  through  a  cost-of-service  filing 
if  the  pipeline  could  show  that,  under 
indexing,  it  would  substantially 
underrecover  prudent  costs.  Further,  the 
Commission  provided  that  rates  for  new 
services  could  be  established  either 
through  settlement  or  by  use  of  a  cost- 
of-service  methodology.2 

In  Order  No.  561,  the  Commission 
recognized  that  cost-of-service  rate  filing 
information  would  be  necessary  for  oil 
pipelines  to  justify  seeking  rate 
increases  under  the  cost-of-service 
alternative,  should  they  choose  to  use 
this  methodology,  and  for  interested 
parties  to  decide  whether  to  challenge 
proposed  cost-of-service  rates.  The 
Commission  also  recognized  that  Form 
No.  6  might  need  to  be  revised  to  enable 
review  of  the  effectiveness  of  the  index 
in  tracking  industry-wide  cost  changes 
and  for  interested  parties  to  decide 
whether  to  challenge  indexed  rates. 

The  present  rule  adopts  regulations 
specifying  the  information  that  must 
accompany  oil  pipelines'  cost-of-service 
rate  filings  and  requested  changes  in 
depreciation  rates,  and  modifies  and 
streamlines  Form  No.  6. 

II.  Public  Reporting  Requirement 

The  Commission  estimates  the  public 
reporting  burden  for  the  collections  of 
information  under  the  final  rule  will  be 
reduced  for  Form  No.  6  by 
approximately  seven  percent  and  will, 
in  effect,  remain  unchanged  for  rate 
filings,  since  the  Commission  is  here 
codifying  the  information  to  be 
provided  which  the  Commission's  staff 
in  the  past  has  requested  from  oil 
pipelines  that  have  made  cost-of-service 
rate  filings.  The  information  will  be 


■  Revisions  to  Oil  Pipeline  Regutations  pursudnl 
to  Energy  Policy  Act,  Order  No.  S6I.  58  FR  SSTSS 


(November  4, 1993).  10  Stats.  &  Regs.  1  30.985 
(1993),  orderon  reb'g  and  clarification.  Order  No. 
561-A,  59  FR  40243  (August  8.  1994),  m  FERC 
Stats.  &  Regs.  1  31 .000  (1994).  Unless  the  context 
indicates  otherwise,  all  references  to  Order  No.  561 
include  Order  No.  S61-A. 

» 18  CFR  342.2.  In  Docket  No.  RM94-1-000. 
Market-Based  Ratemaking  for  Oil  Pipelines,  the 
Commission  elicited  comments  on  its  proposal  to 
permit  oil  pipelines  to  seek  market-based  rates  and 
the  appropriate  standards  for  making  a 
determination  that  a  pipeline  lacks  signiHcaot 
market  power.  This  matter  is  the  subject  of  a  Final 
Rule  in  Docket  No.  RM94-1-000,  issued 
contemporaneously. 


collected  on  Form  No.  6.  "Annual 
Report  of  Oil  Pipeline  Companies"  and 
FERC-550,  "Oil  Pipeline  Rates:  Tariff 
Filings."  '  These  estimates  include  the 
time  for  reviewing  instructions, 
researching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
current  annual  reporting  burden 
associated  with  these  information 
collection  requirements  is  as  follows: 
Form  No.  6:  22,200  hours,  148 

responses,  and  148  respondents;  and 
FERC-550:  5,350  hours,  535  responses, 

and  140  respondents. 

The  final  rule  will  reduce  the  existing 
reporting  burden  associated  with  Form 
No.  6  by  an  estimated  1,628  hours 
annually,  or  an  average  of  11  hours  per 
response  based  on  an  estimated  148 
responses.  This  estimate  includes  the 
addition  of  two  new  schedules,  the 
elimination  of  several  schedules,  and 
increasing  the  reporting  thresholds  for 
which  oil  pipelines  must  analyze  and 
report  certain  data. 

Comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden, 
can  be  sent  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  N.E.,  Washington.  DC 
20426  (Attention:  Michael  Miller. 
Information  Services  Division.  (202) 
208-1415];  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission).  FAX:  (202)  395-5167. 

III.  Background 

On  October  22. 1993.  the  Commission 
issued  a  Notice  of  Inquiry  (NOI) 
concerning  the  information  to  be 
included  by  an  oil  pipeline  in  a  cost-of- 
service  rate  filing,  and  on  potential 
changes  to  Form  No.  6.'*  In  the  NOI.  the 
Commission  invited  comment  on  what 
action  would  be  appropriate  to  develop 
a  final  rule  with  respect  to  cosl-of- 
service  rate  filings,  whether  and  to  what 
extent  its  Form  No.  6  should  be  revised 
in  light  of  Order  No.  561.  and  whether 
and  to  what  extent  it  should  establish 
additional  requirements  with  respect  to 
an  oil  pipeline's  depreciation  studies. 

On  July  28. 1994,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPRJ.s  In  the  NOPR.  the  Commission 
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'  FERC-550  is  the  designation  covering  oil 
pipeline  tariff  filings  made  to  the  Commission. 

''  Cost-of-Service  Filing  and  Reporting 
Requirements  for  Oil  Pipelines,  tvlotice  of  Inquirv, 
58  FR  58817  (November  4,  1993),  IV  FERC  Stats'  » 
Regs.  Notices  f  35.528  (October  22,  1993). 

*Cost-of-Scrvice  Filing  and  Reporting 
Requirements  for  Oil  Pipelines,  Notice  of  Proposed 


proposed  that  oil  pipelines  seeking  cost- 
of-service  rates  would  be  required  to  file 
spwcific  data  conforming  to  the  {)rder 
No,  154-6  raethodology>  The 
CoDiraission  also  proposed  to  revise  and 
streamline  Form  No.  6,  and  proposed 
that  Form  No.  6  data  would  be  filed  on 
an  eledronic  medium.  Finally,  the 
Commission  proposed  certain  rules  for 
oil  pipelines  performing  depreciation 
studios.  The  changes  were  proposed  to 
be  made  effective  January  1,  1995.' 

The  Commission  received  fourteen 
sets  of  comments."  After  analyzing  those 
comments  as  discussed  below,  the 
Commission  is  adopting  the  rules 
proposed  in  the  NOPR,  except  for  the 
electronic  reporting  requirement  for 
Fonr.  No.  6.  witli  minor  modifications 
and  with  clarifying  statements. 
Although  the  Commission  has  proi:ured 
the  software  development  tool,  the 
electronic  version  of  the  Form  No.  6 
application  has  not  yet  been  developed. 
Therefore,  the  Commission  is  deferring 
the  electronic  reporting  requirement  at 
this  time,  pending  devalopment  and 
testing  of  the  necessary  electronic 
version  of  the  Form  No.  6  application. 
Once  that  process  is  complete,  the 
Commission  intends  to  issue  a  final  rule 
providing  for  the  electronic  filing  of 
Form  No.  6. 

IV.  Cost-of-Service  Filing  Requirements 
The  Commission  is  adding  a  new  Part 
346  to  its  regulstion.s  that  sets  forth  the 
threshold  filing  requirements  for  oil 
pipelines  seeking  to  establish  initial 
rates  on  a  cost-of-service  basis,  or  to 
pursue  a  cost-of-service  alternative  to 
indexing  as  a  means  of  establishing  just 
and  reasonable  rates.  The  Commission 
is  also  amending  sections  342.2  and 
342.4  to  reflect  the  addition  of  Part  346. 

A.  Authority  for  Filing  Requirements 

AOPL  argues  that  th«  Commission's 
proposed  cost-of-service  rate  filing 
requirements  represents  an  improper 
attempt  to  modify  the  Interstate 
Commerce  Act's  (ICA) «  rate  filing 
sthenic,  ignores  the  mandate  of  the  Act 


KLlwuaking,  59  VH  40493  (August  9.  1994),  IV 
K!;Rt  Slats,  a  Regs.  Proposed  ReguLitions  1  32,riO«J 
duly  28,  1994). 

"Opinion  No.  154-B  methodology  is  derived 
from  the  Coumisaion's  opinions  in  Williams  Pipe 
Line  Company,  Opinion  No.  154-B.  31  FERC 
1  (il.377  (1985).  on  rehearing.  Opinion  No.  15+-C. 
Williams  Pipeline  ComiJany.  33  FERC  1  61,327 
I198M;  and  ARCO  Pipe  Line  Company,  0|iinion  .No. 
3r.l,  .V  i  hRC  1  61.055  (1990).  on  rehearing, 
(>,)m ion  No.  351-A,  ARCO  Pipe  Une  Company,  53 
KERC1  61,398(1990). 

'  tSei.ironlc  reporting  of  Form  No.  6  was  proposed 
to  cunn-,ence  with  the  reporting  yoar  19««  rejiorls, 
dill'  OB  or  before  March  31, 19W). 

"A  list  of  commenlers  i.s  contiiinnd  in  Appendix 
A  lu  this  order. 

'•4n  App.  i;.s.r.  i  (loaa). 


of  1992  to  reduce  regulatory  burdens 
and  costs  through  streamlined 
procedures,  and  imposes  undue  burdens 
on  pipelines  proposing  cost-based 
rates.  10  AOPL  asserts  that  a  pipeline 
need  only  file  a  notice  of  a  rate  change, 
not  the  supporting  documents 
underlying  that  rate  change,  unless  its 
ratRs  have  been  called  into  question." 

The  Commission's  filing  requirements 
for  oil  pipeline  rate  changes  fully 
comport  with  the  Act  of  1992  and  the 
ICA.  The  Act  of  1992  required  the 
Commission  to  establi-sh  a  simplified 
and  generally  applicable  ratemaking 
methodology  for  oil  pipelines  in 
accordance  with  the  just  and  reasonable 
standard  of  the  ICA.  Order  No.  561  has 
done  so  by  adopting  an  index  method. 
Cost -based  rates  are  a  part  of  this 
scheme  but  are  allowed  a  pipeline  only 
as  an  alternative  to  indexing,  and  only 
if  the  pipeline  can  meet  certain 
threshold  conditions.  Thus,  the  pipeline 
must  demonstrate  at  the  outset  that  it 
meets  the  substantial  divergence  test  of 
Order  No.  561— i.e..  that  there  is  a 
substantial  divergence  between  the 
actual  costs  experienced  by  the  pipeline 
and  the  rate  resulting  from  application 
of  the  index  such  that  rates  at  the 
indexed  ceiling  level  would  preclude 
the  pipeline  fi-om  charging  a  just  and 
reasonable  rate.»2  The  threshold  filing 
requirements  for  cost-of-service 
ratemaking  adopted  in  this  rule  are  die 
means  that  the  Commission  has  decided 
are  necessary  for  a  pipeline  to  make  a 
prima  facia  demonstration  that  it  should 
be  allowed  to  pursue  the  cost-of-service 
alternative  as  a  means  of  establishing 
just  and  reasonable  rates.  The  materials 
required  to  be  filed  with  a  cosl-of- 
service  optional  filing  thus  are  designed 
to  address  the  tlireshold  issue  of 
whether  there  is  such  a  substantial 
divergence  as  to  warrant  a  cost-of- 
servir*  filing.  A  mere  notice  of  rate 
change  alone  would  fail  to  show  good 
cause  for  a  pipeline's  departure  from 
indexing,  or  why  it  should  be  allowed 
to  change  its  rates  outside  the  basic 
indexing  scheme.  As  to  AOPL's  claim 
thai  the  cost-of-service  filing 
requirements  impose  undue  burdens,^^ 
a  pipeline  can  always  choose  not  to 
pursue  this  alternative  to  indexing  and 
stay  with  rate  changes  under  indexing. 
Contrary  to  AOPL's  assertion,'-*  the 
Commission  is  following  the  statutory 
scheme  applicable  to  oil  pipeline  rale 
filings.  If  a  pipeline  desires  to  depart 
from  the  ordinary  scheme  of  rate 


changes  based  on  the  index  and  seek 
rate  changes  based  on  its  cost  of  service, 
it  is  up  to  the  pipeline  to  meet  the 
special  circumstances  of  the  rules,  and 
it  is  reasonable  for  the  Commission  to 
require  a  threshold  filing  from  the 
pipeline  to  demonstrate  that  it  does." 

AOPL  claims  that  the  pipeline  should 
not  be  required  to  establish  an  initial 
rase  for  cost-ba«}d  rates  at  the  iniUal 
filing  stage.'«  It  claims  that  to  require 
the  pipeline  to  shoulder  a  burden  of 
proof  regarding  cost-based  rates  prior  to 
knowing  whether  the  rate  has  been 
challenged  is  contrary  to  any  notion  ol 
streamlining,  and  it  argues  that  tho 
pipeline  should  not  be  required  to 
provide  extensive  threshold  justification 
for  each  cost-based  rate.'''  Further. 
AOPL  asserts  that  the  pipeline  may 
choose  some  method  other  than  the 
Opinion  No.  154-B  method  to  justify  its 
cost-based  rates,  such  as  a  stand-alone 
cost  showing. 

The  Commission's  cost-of-service 
filing  requirements  are  not  designed  to 
provide  information  in  sufficient  detail 
for  a  pipeline  to  shoulder  its  burden  of 
proof  regarding  cost-based  rates  if  they 
are  challenged.  Rather,  the  burden  is  on 
the  pipeline  to  demonstrate  only  that  its 
rates  at  the  index  ceiling  would 
substantially  diverge  from  its  actual 
costs  to  such  an  extent  that  the  indexed 
ceiling  rates  would  not  be  just  and 
reasonable.  If  a  pipeline's  rates  are 
challenged,  it  must  deraonsU^te  that  the 
challenged  rate,  if  based  on  cost,  is  just 
and  reasonable,  which  may  include  an 
appropriate  rate  design  and  cost 
allocation  to  justify  the  rate.  Additional 
information  can  be  supplied  by  the 
pipeline  to  justify  its  challenged  rates, 
including,  if  it  chooses,  a  stand-alone 
cost  showing.  This,  however,  does  not 
negate  the  importance  of  the  initial 
showing  that  is  required  of  the  pipeline 
in  order  to  justify  departure  from 
indexing. 

B.  Cost-of-Service  Methodology 

AOPL  and  Marathon  argue  that  the 
Opinion  No.  154-B  methodology  is 
inadequate  for  establishing  rates.  AOPL 
asserts  that  this  methodology  has  never 
been  used  to  set  individual  rates,  and 
continues  to  argue  for  a  stand-alone  cost 
methodology.  »•»  As  explained  in  Order 
No.  561,  the  regulations  providing  for  an 
Opinion  No.  154-B  sul  nission  are 
merely  the  filing  requirements  for  the 
cost-of-service  alternative  to  indexing. 
An  oil  pipeline  seeking  cost-of-service 


'"AOPL,  pp.  29-39. 
"  AOPL,  pp.  36-39. 
"18  CFR  342.4(a). 
"AOPU  p.  a. 
•••.^OPL,  p.  36. 


"Section  12(1)  of  the  ICA  provides:  The 
Commission  is  authorized  and  requirad  to  «xM-u:ii 
and  enforce  the  provisions  of  this  chapter." 

••^AOPU  pp.  36-39. 

"AOPU  p.  37. 

"At^PL.  pp.  25-28. 
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rate  treatment  for  some  or  all  of  its  rates 
will  submit  the  information  required  by 
new  Part  346.  Absent  challenge  to  the 
rates  proposed,  that  is  all  that  is 
required  of  the  oil  pipeUne.  Matters  of 
rate  design  and  cost  allocation  will  be 
at  issue  only  if  the  rates  are  protested 
and  a  hearing  is  conducted. ^^  As  the 
Commission  stated  in  Order  No.  561-A, 
the  issues  of  fully-allocated  costs  for  oil 
pipelines  have  not  been  determined  in 
a  fully  litigated  case  by  this  Commission 
under  the  ICA.^"  The  Commission  also 
stated  that  proponents  of  costing 
methodologies  other  than  fully-allocated 
costs  will  not  be  precluded  from 
advocating  such  methodologies  in 
individual  cases.2'  The  Commission 
reaffirms  that  statement  here. 

Chevron  suggests  that  the  filing 
requirements  should  include  a 
requirement  that  the  carrier  provide  cost 
allocation  and  rate  design  schedules 
with  its  rate  filing.^^  i^q  Commission 
will  riot  adopt  this  recommendation, 
since  there  will  be  no  need  for 
allocation  and  rate  design  information 
except  at  a  hearing  on  a  challenged  cost- 
of-service  rate  filing.  Thus,  the 
Commission  does  not  believe  that  a 
point-to-point  rate  showing,  for 
example,  is  necessary  as  a  filing 
requirement.  The  burden  that  this 
requirement  would  impose  is  not 
justified,  particularly  since  the  cost-of- 
service  methodology  is  an  alternative  to 
indexing,  and  the  initial  fiUng  need  only 
show  that  there  is  a  substantial 
divergence  between  the  costs  of  the 
pipeline,  as  reflected  in  Statement  A, 
and  the  revenues  that  would  be 
produced  by  the  indexed  ceiling  rates, 
as  reflected  in  Statement  G.^^ 

Similar  requests  are  made  by  Alaska 
and  Total. 2*  These  commenters  also 
request  that  the  Form  No.  6  data  be 
provided  in  such  a  fashion.  For  the 
same  reasons,  the  Commission  will  not 
adopt  these  suggestions. 

AOPL  urges  the  Commission  to 
discard  Opinion  No.  154-B,  arguing  that 
this  must  have  been  Congress'  intent  in 
passing  the  Act  of  1992."  To  the 


"The  Commission  has  never  established 
individual  rates  for  oil  pipelines  on  a  cosl-of-service 
oasis,  since  no  contested  case  has  come  to  the 
Commission  for  fmal  decision  on  issues  of  cost 
allocation  and  rate  design.  However,  nothing  in  the 
Opinion  No.  154-B  costing  methodology  would 
limit  the  Commission  in  deciding  how  to  allocate 
costs  to  establish  individual  rates. 

»o  Order  No.  561-A.  Regulations  Preambles.  ID 
FERC  Stats.  &  Regs.  1  31.000.  at  p.  31,107. 

»>  IV  FERC  Stats,  and  Regs.  1  31.000,  at  p.  31.107 
(1994). 

"Chevron,  p.  7. 

"  See  18  CFR  346.2(c)  (1 )  and  (7). 

'*  Alaska,  pp.  1-2  and  the  appendices  to  its  ' 
comments:  Total,  p.  1. 

"AOPL,  I    19. 


contrary.  Congress  mandated  only  that 
the  Commission  establish  a  simplified 
and  generally  applicable  ratemaking 
methodology.  It  did  not  specify  what 
methodology  should  be  used.  The 
Commission  has  given  full  weight  to  the 
Congressional  intent  by  providing  that 
indexing  will  be  the  simplified  and 
generally  applicable  methodology  for  oil 
pipeline  ratemaking.  Under  this  scheme, 
cost  of  service  continues  only  as  an 
option  that  pipelines  may  choose  to  use 
if  they  meet  the  threshold 
requirement.26 

AOPL  further  argues  that  pipelines 
should  be  allowed  to  use  a  variety  of 
methods  to  justify  individual  rate 
changes.  2^  Buckeye  also  seeks 
alternatives  to  indexing  for  partly 
competitive  pipelines  to  use  in  less 
competitive  markets.^*  These  issues  are 
beyond  the  scope  of  this  rulemaking, 
but  parties  are  free  to  make  proposals  in 
individual  cases. 

ARCO  seeks  clarification  of  several 
items.  It  first  asks  that  the  Commission 
require  that  pipelines  seeking  to  use  a 
cost  of  service  approach  file  a  full 
system- wide  cost  of  service.  Protestants 
then  would  be  required  to  be  specific  in 
their  protests. ^^  The  Commission  has 
determined  that  the  Opinion  No.  154-B 
filing  will  be  required  for  a  cost-of- 
service  filing,  and  that  a  cost  allocation 
and  rate  design  showing  would  only  be 
required  if  the  pipeline's  rates  are 
protested.  This  will  reduce  the  burden 
on  the  pipeline  and  the  Commission  in 
those  cases  where  there  is  no  protest. 
The  information  required  to  be  filed  by 
Part  346  of  the  regulations  adopted  by 
this  order  will  be  sufficient  for  a  cost- 
of-service  showing  if  there  are  no 
protests. 

ARCO  further  requests  clarification 
that,  if  a  pipeline  can  show  that  its  total 
revenue  requirement  is  not  being  met,  it 
may  charge  cost-of-service  rates  above 
the  index  without  any  other  showing, 
and  that,  in  that  case,  no  information  on 
point-to-point  rates  would  be  filed 
except  in  an  investigation.^"  ARCO  is 
generally  correct.  All  a  pipeline  need 
show  to  make  a  prima  facie  case  under 
the  cost-of-service  alternative  is  that  the 
revenues  to  be  produced  by  the  indexed 
ceiling  rates  substantially  diverge  from 
its  costs.  Upon  challenge,  however,  the 
pipeline  must  provide  data  supporting 
its  proposed  individual  rates,  including 
allocation  and  rate  design.  It  will  not  be 
allowed  to  charge  rates  higher  than  its 


^•■See  18  CFR  342.4(a),  adopted  by  Order  No. 
561-A. 
J'AOPUp.  28. 
"Buckeye,  pp.  2-4. 
»»ARCO,  p.  3. 
™ARCO,  pp.  3-5. 


properly  allocated  costs  would  justify 
for  any  one  service. 

ARCO  further  seeks  clarification  of 
when  in  the  process  a  pipeline  must 
demonstrate  prudence  of  its  costs.^i  It 
asserts  that  a  pipeUne  should  be 
required  to  demonstrate  prudence  only 
when  a  serious  doubt  is  raised.  In  this, 
too,  ARCO  is  correct.  A  protestor  must 
first  raise  a  reasonable  challenge  as  to 
the  prudence  of  the  pipeline's  costs,  and 
then  the  pipeline  will  have  the  burden 
of  establishing  the  prudence  of  those 
costs. 

The  Commission  will  continue  to  use 
the  Opinion  No.  154-B  methodology  for 
oil  pipelines  seeking  to  use  a  cost-of- 
service  methodology. 

C.  Filing  Requirements  Adopted 

As  required  by  Order  No.  561,  a 
pipeline  seeking  to  change  rates  is 
required  to  file  a  transmittal  letter 
containing  the  previous  rate  for  the 
same  movement  or  service,  the 
applicable  ceiling  rate  for  the  movement 
in  question,  and  the  new  proposed 
rate.32  This  is  all  that  is  required  to 
justify  a  rate  change  within  the  index. 

In  this  rule,  the  Commission  requires 
a  pipeline  to  file  additional  information 
if  it  is  filing  for  a  cost-of-service  rate 
above  the  indexed  rate  ceiling,  or  as 
support  for  an  initial  rate.  This 
information  will  permit  a  pipeline  to 
establish  an  initial  case  for  cost-of- 
service  rates.  The  additional  filing 
requirements  provide  sufficient 
information  for  a  preliminary  cost-of- 
service  showing.  If  the  Commission 
institutes  an  investigation  into  a 
pipeline's  rates,  additional  information 
may  be  required  of  the  pipeline.  The 
new  filing  requirements  are  set  forth  in 
new  Part  346  of  the  Commission's 
regulations. 

Part  346  also  contains  the  definition 
of  the  terms  "base  period"  and  "test 
period."  The  definitions  of  these  terms 
are  consistent  with  the  definitions  of 
similar  terms  in  the  Regulations  under 
the  Natural  Gas  Act,^^  applicable  to 
natural  gas  pipeline  companies. 

The  oil  pipeline  must  file  the 
following  statements  and  supporting 
work  papers  to  support  either  an  initial 
rate  developed  on  a  cost-of-service  basis 
or  a  change  in  rates  using  the  cost-of- 
service  methodology. 

Statement  A — ^Total  Cost  of  Service 

This  statement  shows  the  calculation 
of  the  Total  Cost  of  Service  for  a 
pipeline. 
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Statement  B — Operation  and 
Maintenance 

Til  is  statement  shows  the  operation, 
riiaiiifenance,  administrative  and 
p,eneral  expenses,  and  depreciation  and 
jtmortization  expenses. 

.St.it«mient  C— Overall  Return  on  Rale 

Base 

This  statement  shows  the  derivation 
of  the  return  on  rate  base  consisting  of 
<ie^Jrred  earnings,  equity  and  debt 
ratios,  weighted  cost  of  aipilai,  and 
co^ts  of  debt  and  equity. 

Strrfemeni  D — Income  Taxns 

This  statement  shows  the  calculation 
of  jhe  Income  Tax  Allowance. 

Staieinent  E — Rate  Base 

This  statomeni  shows  the  calculation 
of  iWe  retu'n  rate  base  required  by  the 
Opinion  No.  154-B  methodology  to 
dnjpve  the  cost  of  service. 

Staj^menl  F— Allowance  for  Fujids 
Used  During  Construction 

Tfiis  statement  shows  the  calculation 
of  the  Allowance  for  Funds  Used  During 
Coiislrurtion  (AFUDC). 

.'Statement  G — Rmenues 

rhis  statement  shows  the  n.'VKniies  at 
the  effective,  proposed,  and  indexed 
ceiling  rates. 

Details  of  the  various  statements  and 
supporting  schedules  are  found  in  new 
Fart  34B  of  the  regulations. 

V.  Form  No.  6  Revisions 

In  the  NOPR,  the  Commission 
proposed  several  changes  to  Form  No.  6. 
the  Annual  Report  for  Oil  PipeHnes. 
These  changes  were  proposed  to 
proiide  information  that  would  be 
ne(4\ssary  for  the  implementation  of 
Order  No.  561,  and  to  update  and 
stn?aniline  the  information  required  of 
oil  pipelines. 

A .  A/ifiv  Schedule 

A  new  schedule,  page  700,  Annual 
Cost  of  Service  Based  Analysis 
Schedule,  was  proposed  to  be  added  to 
Form  No.  6  showing  basic  information 
needed  for  a  review  of  rate  filings  made 
within  the  index  cap.  The  new  schedule 
would  require  each  pipehne  company  to 
report,  as  of  the  end  of  the  reporting 
year  and  the  immediately  preceding 
year,  its  Total  Annual  Cost  of  Ser\ice  (as 
calculated  under  the  Order  No.  154-B 
methodology),  operating  revenues,  and 
throughput  in  barrels  and  barrel-miJes. 
This  schedule  would  permit  a  shipper 
to  compare  proposed  changes  in  rates 
against  the  change  in  the  level  of  a 
pipehne's  cost  of  service.  It  would  also 
perniit  a  shipper  to  compare  the  riumge 


in  a  shipper's  individual  rate  with  the 
change  in  the  pipeline's  average 
company-wide  barrel-mile  rate. 
Underlying  calculations  of  and 
supporting  data  for  these  figures  need 
not  be  reported  in  Form  No.  6.  Of 
course,  the  oil  pipeline  will  be  expected 
to  be  consistent  in  its  application  of  the 
Opinion  No.  154-B  methodology  from 
year  to  year  to  jjcrmit  valid  comparisons 
of  data  from  one  year  to  the  next.  If  it 
makes  major  changes  in  its  application 
of  the  methodology,  it  must  report  that 
it  has  done  so,  and  retalculafe  the  prior 
year's  cost  of  service  to  reflect  such  a 
change.  While  the  Commission  believes 
that  the  Opinion  No.  154-B 
methodology  is  well-defined  and  for  the 
most  part  generally  urjderslood  in  the 
industry,  it  is  modifying  the  inst;i)clions 
for  page  700  to  require  that  the  pipeline 
describe  any  change  in  .ipplication  of 
Opinion  No.  154-B  made  from  past 
years  in  its  calculation  of  total  cost  of 
service,  and  to  require  that  the  changed 
application  be  reflec-ted  on  page  700  for 
the  calculation  of  the  total  cost  of 
scr\  ice  for  the  prior  reporting  year  as 
well. 

The  commenters  supporting  the  use  of 
page  700  recommended  that  the 
pipeline  be  required  to  report  its  cost  of 
service  on  each  separate  system 
operated  by  the  pipeline.^*  Moreover, 
some  commenters  recommended  that 
substantial  additional  information  be 
required  on  page  700,  setting  forth  in 
detail  additional  information  and  the 
assumptions  used  in  the  calculations.'** 
Alberta  recommended  that  the  cost-of- 
service  reporting  requirements  be 
implemented  for  Form  No.  6  expense 
and  income  statements  to  streamline 
shipper  review  of  the  individual  cost 
components,  thereby  making  the 
information  contained  in  page  700 
consistent,  from  an  accounting 
standpoint,  with  the  other  information 
contained  in  Form  No.  6.** 

The  pipelines,  on  the  other  hand, 
strenuously  objected  to  the  use  of  page 
700  as  a  rate  review  tool  and  as  a 
monitoring  tool,  asserting  that  it  is 
misleading,  burdensome,  and 
duplicative. 37 

Contrary  to  what  appears  to  be  the 
assumption  by  most  commenters,  page 
700  is  designed  to  be  a  preliminary 
screening  tool  for  pipeline  rale  filings.  It 
is  not  intended  to  be  the  information 
which,  in  itself,  either  forms  the  basis  of 
a  Commission  decision  on  the  mcs^ts  iJ 

"Total,  pp.  1-2,  Al»»ta,  p.  2.  tJievfun,  pp.  i-5. 

'^(^evron,  p.  S,  Alaska,  pp.  1-2,  AUirjta.  pp.  2- 
3. 

"*AU)«fta,  p.  2. 

"  AOPU  pp.  8-15.  ASCn.  pp.  9-14.  Marattwii, 
pp.  l-». 


a  pipeline  filing,  or  demonstrates  that 
the  pipeline's  proposed  or  existing  ratios 
are  just  and  reasonable.  Rather,  it 
should  provide  a  means  whereby  a 
.shipper  can  determine  whether  a 
pipehne's  cost  of  service  or  per-barrel/ 
mile  cost  is  so  substantially  divergent 
from  the  revenues  produced  by  its  rates 
to  warrant  a  challenge  that  requires  the  • 
pipeline  to  justify  its  rates.  Therefore, 
the  additional  information  suggested  by 
the  commenters — e.g.,  specifying  the 
achieved  rate  of  return,  rate  of  return 
assumptions,  and  the  debt  and  equity 
components — will  not  he  required. 

Moreover,  the  Commission  is  not  here 
attempting  to  require  a  pipeline  to 
demonstrate  with  precision  its  cost  of 
service  attributable  to  each  individual 
pipeline  system  it  operates.  If  the 
pipeline  seeks  a  cost-of-service  rate  for 
some  or  all  of  its  rates,  it  will  be 
required  at  that  time  to  demonstrate  thai 
its  properly  allocated  costs  justify  .su<.h 
rate  treatment.  This,  however,  will  bi; 
left  to  individual  cost-of-service  rate 
filings,  not  required  as  a  part  of  Fonn 
No.  6.  which  is  and  shall  remain 
primarily  a  financial  report. 

Requests  that  the  pipelines  be 
required  to  file  separate  cost-of-sifrvioc 
information  for  each  individual  system 
are  denied.  Likewise,  the 
recommendations  of  the  pipefines  that 
page  700  be  discarded  will  be  denied. 
The  Commission  finds  that  the 
information  contained  in  a  single  place 
in  Form  No.  6  will  be  useful  in  its 
monitoring  of  the  performance  of  the 
index,  and  that  the  information  may 
indeed  be  useful  as  a  "substantial 
divergence"  screen,  as  suggested  by  TE 
Products  Pipeline.**  Any  additional 
burden  should  be  minimal  on  the 
pipelines  in  deriving  an  Opinion  No. 
154-B  cost  of  service  on  an  annual 
basis,  since  much  of  the  basic 
information  is  available  in  its  Form  No. 
6.  As  explained  above,  tne  use  of  the 
page  700  should  be  fimited  and  should 
not  be  misleading.  As  Marathon  and 
AOPL  point  out.  some  of  the 
information  is  already  included  in  other 
schedules  in  Form  No.  6.  However,  the 
Commission  finds  that  having  the 
information  displayed  on  a  single  page 
700  will  make  it  easier  for  the 
Commission  and  other  interested  jiartiiis 
to  analyze. 

Davis  ^*  suggests  that  the  Commi.s.sion 
define  "substantial  divergence  as  being 
a  percentage  (variation)  •  *   *."The 
Commission  will  not  adopt  this 
suggestion,  inasmuch  as  what 
constitutes  a  "substantial  divergence" 
may  depend  on  factors  other  than  a 


'•TE  Products,  p.  1. 
"•Davis,  p  2. 
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simple  percentage  variation  in  costs  and 
revenues.  Therefore,  the  Commission 
concludes  that  whether  a  substantial 
divergence  exists  should  be  determined 
on  the  facts  of  individual  cases,  not 
gcnerically. 

Chevron  suggests  that  use  of  page  700 
is  likely  to  be  meaningless  as  a 
monitoring  tool,  since  the  Commission 
is  likely  to  get  numerous  interpretations 
of  how  the  Opinion  No.  154-B 
methodology  should  be  implemented, 
thereby  resulting  in  a  compilation  that 
does  not  reflect  actual  changes  in  costs 
on  an  industry-wide  basis.*"  As 
previously  stated,  the  Commission  will 
require  that  any  change  in  application  of 
the  Opinion  No.  154-B  methodology 
from  one  year  to  the  next  be  described 
and  reflected  in  the  total  cost  of  service 
calculations  appearing  on  page  700. 
Moreover,  the  compilation  of  data  from 
page  700  will  be  only  a  part  of  the 
evidence  used  by  the  Commission  for 
monitoring  how  the  index  tracks 
industry  cost  changes. 

Upon  consideration  of  the  comments, 
the  Commission  has  determined  that 
Form  No.  6  should  contain  information 
that  will  permit  its  use  for  a  number  of 
purposes:  Reviewing  changes  in  rates 
made  by  use  of  the  index,  monitoring 
existing  rates,  and  analyzing  and 
auditing  finances.  At  present,  the 
primary  focus  of  Form  No.  6  is  on 
financial  accounting  information  that  is 
gathered  based  on  accounting  principles 
which  are  different  in  some  respects 
from  the  ratemaking  principles  used  to 
establish  rates  for  oil  pipelines.  To  serve 
as  a  tool  to  evaluate  the  performance  of 
the  index  and  future  changes  in  oil 
pipeline  rates  using  the  index 
methodology,  Form  No.  6  will  be 
revised  to  include  additional 
information. 

Revisions  to  Form  No.  6  are  needed  to 
provide  at  least  a  preliminary  basis  for 
shipper  assessments  of  filed  rate 
changes  under  Order  No.  561.  Form  No. 
'  6  data  should  be  complete  enough  to 
enable  an  evaluation  of  whether  a 
proposed  rate  change  under  indexing 
substantially  exceeds  the  pipeline's 
changes  in  costs.  As  currently 
structured.  Form  No.  6  does  not  provide 
sufficient  information  to  do  this. 

Only  limited  additional  information  is 
needed  in  Form  No.  6  to  permit 
adequate  preliminary  review  of  a 
pipeline's  cost-of-service  showings,  and 
to  permit  shipper  comparison  of 
indexed  rate  changes  with  changes  in 
costs  incurred.  Thus,  the  single  new 
schedule  will  be  added  to  Form  No.  6. 

The  use  of  trended  original  cost  to 
establish  a  rate  base  for  oil  pipelines,  as 


required  by  the  Opinion  No.  154-B 
methodology,  entails  complex 
calculations  to  derive  annual  figures  for 
equity  and  equity  returns  for  ratemaking 
purposes.  This  calculation  will  differ 
from  the  book  equity  figures  contained 
in  Form  No.  6,  which  are  required  for 
financial  reporting  purposes.  To  require 
the  display  of  these  calculations  in 
Form  No.  6  would  be  cumbersome  and 
not  be  of  significant  benefit  in  a 
shipper's  determination  of  whether  to 
protest  a  pipeline's  indexed  rate  filing.-*' 
In  any  event,  if  a  shipper  protest  results 
in  a  cost-of-service  justification  by  the 
pipeline,  the  underlying  calculations 
would  be  available. 

The  changes  to  Form  No.  6  will  be 
effective  for  reporting  year  1995.  The 
1995  Form  No.  6  must  be  filed  on  or 
before  March  31.  1996.  The  new 
schedule  appearing  on  page  700 
therefore  would  not  be  required  for 
Form  No.  6  fiUngs  until  March  31,  1996, 
for  reporting  year  1995.  In  the  interim, 
a  verified  copy  of  this  new  schedule  for 
calendar  years  1993  and  1994  is 
required  to  be  prepared  separately  and 
filed  concurrently  with  the  first  indexed 
rate  change  filing  made  by  a  pipeline 
after  January  1,  1995,  or  by  March  31, 
1995,  whichever  is  earlier.  For  index 
rate  change  filings  made  early  in  1995, 
complete  data  may  not  be  available.  In 
this  instance,  a  1994  schedule  shall  be 
prepared  utilizing  the  most  recently 
available  data  annualized  for  1994.  By 
March  31, 1995,  a  new  1994  schedule 
must  be  submitted,  using  the  actual 
1994  data. 

This  will  provide  shippers  with  the 
necessary  information  for  an  analysis  of 
proposed  indexed  rate  changes  after 
January  1, 1995,  the  effective  date  of  the 
regulations  in  Order  No.  561.  In 
addition,  as  discussed  below,  the 
information  on  this  page  will  become 
part  of  the  Commission's  evaluation  of 
the  effectiveness  of  the  index. 
Accordingly,  the  Commission  will 
amend  §  342.3(b)  of  the  regulations  to 
require  a  verified  copy  of  a  schedule 
containing  the  information  contained  on 
page  700  for  calendar  years  1993  and 
19S4  to  be  filed  with  the  first  indexed 
rate  change  filing  made  after  January  1, 
1995.  or  by  March  31.  1995.  whichever 
is  earlier. 

In  Order  No.  561.  the  Commission 
stated  it  would  monitor  the 
effectiveness  of  the  index  in  tracking 
industry  costs.  These  reviews  will  occur 
every  five  years,  commencing  July  1, 


2000. "2  Page  700.  together  with  other 
information  contained  in  Form  No.  6. 
will  permit  the  Commission  to  use  the 
Form  No.  6  data  to  help  fulfill  this 
commitment.  Since  the  Total  Cost  of 
Service,  for  e.xample.  is  derived  from  all 
of  the  components  of  a  pipeline's  costs 
and  capital  properties,  this  figure,  when 
used  in  conjunction  with  other  Form 
No.  6  information,  will  provide  details., 
on  general  trends  affecting  each 
company. 

B.  Other  Revisions  to  Form  No.  6 

Since  the  regulator)'  responsibility  for 
oil  pipelines  was  transferred  to  this 
Commission  from  the  Interstate 
Commerce  Commission  in  1977,  only 
cosmetic  changes  have  been  made  to 
Form  No.  6,  other  than  the  addition  of 
a  Statement  of  Cash  Flows.  In  addition 
to  the  addition  of  Page  700.  which  is 
primarily  designed  to  conform  with 
Order  No.  561,  the  Commission 
proposed  in  the  NOFR  other  changes  to 
make  Form  No.  6  a  more  useful  report. 
As  discussed  below,  some  of  the 
information  proposed  in  the  NOPR  will 
not  be  required  by  this  final  rule. 

AOPL  and  Marathon  ■^^  argue  that  the 
information  to  be  contained  on  pages 
102-103,  Corporate  Control,  is  of  no 
value  to  the  Commission.  However,  in 
the  Commission's  view,  it  is  necessary 
to  have  information  about  vertical 
control  of  the  pipelines  for  proper  rate 
regulation  to  ensure  against  improper 
cost  shifting  and  for  the  purpose  of 
analyzing  property  transactions  between 
affiliates.  The  suggestion  to  delete  this 
information  is  denied. 

AOPL  and  ARCO  *■♦  argue  that  the 
information  regarding  officer  salaries 
requested  on  page  104,  Principal 
General  Officers,  is  not  needed  by  the 
Commission.  On  further  reflection,  the 
Commission  agrees,  and  the  changes 
proposed  to  page  104  will  not  be 
adopted. 

AOPL  and  Marathon  •*^  recommend 
that  the  information  proposed  on  pages 
230-231.  Analysis  of  Federal  Income  & 
Other  Taxes  Deferred,  and  pages  108- 
109.  Important  Changes  During  the 
Year,  be  combined  with  pages  122-123. 
Notes  to  Financial  Statements.  AOPL 
also  suggests  that  the  information 
proposed  for  collection  by  the  NOPR  on 
pages  230-231  should  be  limited  to 
present  GAAP  reporting  requirements. 
The  Commission  does  not  agree.  As  to 
AOPL's  suggestion  that  the  information 
required  on  pages  230-231  be  presented 
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•"  Kor  a  discussion  of  the  differences  in  the  equity 
and  equity  return  figures  contained  jn  Form  No.  6 
and  the  use  of  those  figures  for  ratemaking  purposes 
under  the  Opinion  No.  154-B  methodology,  see 
Supplemental  Brief  of  AOPL  filed  in  Docket  No. 
RM93-tl-000on  January  21,  1994.  at  11-12. 


'Mil  FERC  Stats.  &  Regs.  1  30.985  (1993).  at 
30.947. 
■•lAOPL.  p.  18:  Marathon,  p.  3. 
"AOPL.  pp.  18-19;  ARCO.  pp.  14-15. 
*"^  AOPL.  pp.  18-19.  Marathon,  p.  3. 


in  accordance  with  GAAP  reporting 
nxjuirements  and  combined  with  the 
Notes  to  Financial  Statements,  the 
Commission  considers  the  deferred  tax 
schedule  on  pages  230-231  to  be  a 
necessary  supporting  schedule  to  the 
financial  statements.  Ahhough  the  notes 
to  financial  statements  are  the 
appropriate  place  to  disclose  significant 
financial  effects  on  a  company  of 
recently  enacted  income  tax  laws  and 
regulatory  actions,  the  deferred  tax 
schedule  is  designed  to  present  details, 
using  a  uniform  format,  on  each 
significant  item  which  causes  a 
temporary  difference  between  taxable 
income  and  pretax  accounting  income. 
Tills  schedule,  like  the  Form  No.  6 
(-  an  icr  property  and  operating  expense 
account  schedules,  permits  a  detailed 
analysis  of  the  various  charges  and 
credits  which  comprise  the  balances  of 
the  current  and  noncurrent  deferred 
income  tax  assets  and  liabilities.  The 
latter  are  presented  in  the  financial 
statements  only  as  a  single  asset  or 
liability  balance  for  current  and 
noncurrent  deferred  income  taxes. 
Moreover,  the  information  contained  on 
pages  108-109  may  not  be  appropriate 
for  notes  to  financial  statements,  such  as 
properties  added  or  changes  to  franchise 
rights.  These  pages  are  for  reporting  of 
different  types  of  information  than 
changes  to  the  financial  condition  of  the 
pipeline,  even  though  they  may  impact 
the  financial  condition. 

AOPL  and  Marathon  *«  recommend 
that  page  350,  Employees  and  Their 
Compensation,  be  deleted.  The 
Commission  agrees,  since  the 
information  as  to  salary  expense  is 
available  in  a  different  format  elsewhere 
in  Form  No.  6. 

Based  on  the  comments  received  on 
the  NOPR  and  review  of  the  current 
schedules  in  Form  No.  6.  the 
Commission  will  make  several  changes 
to  the  annual  report  for  oil  pipelines.  To 
simplify  the  Form  No.  6  data,  the 
Commission  will  delete  information  not 
relevant  to  the  Commission's  regulatory 
responsibilities  under  the  ICA.  The 
Commission  will  also  modify  certain 
Form  No.  6  financial  statements  to  a 
comparative  format  by  requiring  two 
years  of  data  to  enhance  their  usefulness 
and  to  conform  the  Form  No.  6  data 
formats  to  the  formats  of  FERC  Form 
Nos.  1  "^  and  2*»  (Form  Nos.  1  and  2) 
for  electric  utilities  and  natural  gas 
pipeUne  companies,  respectively. 

The  Commission  will  change  the 
format  of  several  schedules  to 


accommodate  electronic  filing  and 
reporting  requirements  for  Form  No.  6 
similar  to  that  used  for  Form  No.  1. 
When  a  rule  adopting  an  electronic 
filing  requirement  is  issued,  electronic 
filing  of  Form  No.  6  information,  similar 
to  that  for  Form  No.  1.  should  reduce 
the  reporting  burden  for  both  large  and 
small  pipelines.  Financial  information 
reported  electronically  should  also  aid 
the  Commission  in  conducting  reviews 
of  the  pipeline  companies  and  the  rates 
charged. 

The  Commission  will  eliminate 
unneeded  schedules  or  individual  data 
elements,  and  will  modify  certain 
schedules  so  they  will  contain  more 
useful  and  relevant  data.  A  sample  copy 
of  the  revised  pages  in  Form  No.  6  are 
attached  as  Appendix  B. 

Other  than  as  discussed  above,  the 
Commission  is  adopting  the  changes  to 
Form  No.  6.as  proposed  in  the  NOPR. 
The  specific  changes  the  Commission 
adopts  are: 

Page  102— Corporate  Control  Over 
Respondent 

Some  fonnat  modifications  are  made 
for  electronic  reporting  purposes  to 
better  report  vertical  control  of 
respondent  from  the  immediate  parent 
to  ultimate  controlling  parent  company. 

Page  103— Companies  Controlled  by 
Respondent 

This  is  a  new  schedule  added  as  new 
page  103.  similar  to  the  schedules 
currently  in  Form  Nos.  1  and  2,  to  report 
all  subsidiaries  directly  controlled  by  a 
respondent. 


"AOPL,  p.  19;  Marathon,  p.  3. 

<' Annual  Report  of  Major  Electric  Utilities. 
I.icen.sees.  and  Others. 

'"Annual  Report  of  Natural  Gas  Companies. 


Page  105— Directors 

This  schedule  is  modified  to  delete 
the  instructions  at  the  top  of  the  page 
and  information  required  at  lines  21 
through  23.  The  deleted  material  is 
replaced  with  similar  instructions  at  the 
top  of  the  schedule  and  "Title"  is 
inserted  in  addition  to  "Name  of 
Director"  in  column  (a).  This  will  make 
the  format  the  same  as  Form  Nos.  1  and 
2. 

Pages  106  and  107— Voting  Powers  of 
Security  Holders 

This  schedule  is  deleted  because  it  is 
not  needed  for  Commission  regulatory 
purposes. 

Pages  108  and  109— Important  Changes 
During  the  Year 

The  current  format  is  replaced  with 
instructions  similar  to  Form  Nos.  1  and 
2. 


Pages  110.  Ill  and  113— Comparative 
Balance  Sheet  Statement 

Page  114— Income  Statement 

Page  118— Appropriated  Retained 
Income 

Page  1 19— Unappropriated  Rptaint>(i 
Income  Statement 

Pages  120  and  121— Statement  of  Cash 
Flows 

The  Commission  has  modified  lh»>se 
financial  statements  to  require  that  data 
be  presented  on  a  comparative  basis 
(/.p..  for  two  years)  to  enhance  the 
usefulness  of  these  financial  statements. 
The  Commission  has  deleted  from  page 
119  the  schedule  showing  Dividend 
Appropriations  of  Plained  Income, 
because  it  is  not  needed  for  Commission 
regulatory  purposes. 

Page  1 17— Working  Capital 

This  schedule  is  deleted  because  it  is 
not  needed  for  Commission  regulalor\- 
purposes. 

Pages  122  and  123— Notes  to  Financial 
Statements 

The  Commission  has  added  new 
instructions  which  will  require 
statements  of  a  company's  accounting 
practices  and  poficies  (with  specific 
reference  to  such  matters  as  income 
taxes,  pensions,  and  post-retiremeni 
benefits):  and  significant  matters 
concerning  acquisitions  and  sales, 
significant  contingencies,  and  liabilities 
existing  at  the  end  of  the  year,  and  othir 
matters  that  will  materially  affect 
company  operations. 

Page  200— Receivables  From  Affiliated 
Companies 

The  reporting  thresholds  in 
Instruction  No.  2  are  raised  from 
$100,000  to  $500,000. 

Page  201 — General  Instructions 
Concerning  Schedules  202-205 

The  Commission  has  modified  these 
instructions  to  conform  with  Form  Nos. 
1  and  2  by  deleting  the 
subclassifications  presently  required. 

Pages  206  and  207— Other  Investments 

Pages  208  and  209— Securities, 
Advances  and  Other  Intangibles  Owned 
or  Controlled  Through  Nonreporting 
Carrier  and  Noncarrier  Subsidiaries 

These  schedules  are  deleted  because 
they  are  not  needed  for  Commission 
regulatory  purposes. 

Page  211— Instructions  for  Schedule 
212-213 

The  Commission  has  modified  the 
footnote  to  Instruction  No.  3  to  require 
that  a  respondent  identify  the  original 
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cost  of  property  purchased  or  sold.  This 
information  is  useful  in  the  analysis  of 
carrier  proper!  v  transactions  between  oil 
pipeline  companies.  In  addition,  the 
reporting  thresholds  in  Instruction  Nos. 
3  and  5  are  raised  from  $50,000  and 
SIOO.OOO  to  $250,000  and  $500,000. 
respectively. 

Pages  218  and  219 — Amortization  Base 
and  Reserve 

The  reporting  thresholds  in 
Instruction  No.  4  are  raised  from 
SIO.OOO  to  $100,000. 

Page  220 — Noncarrier  Property 

The  reporting  thresholds  in 
instruction  No.  2  are  raised  from 
3100,000  to  $250,000. 

Page  221 — Other  Deferred  Charges 

The  reporting  thresholds  in  the 
instruction  are  raised  from  $100,000  to 
S250.000. 

Page  225 — Payables  to  Affiliated 
Companies 

The  reporting  thresholds  in 
Instruction  Nos.  2  and  3  are  raised  from 
5100,000  to  5250,000. 

Pages  230  and  231 — Ajialysis  of  Federal 
Income  and  Other  Taxes  Deferred 

The  Commission  has  replaced  the 
current  reporting  format  with 
instructions  that  require  an  analysis  of 
the  respondent's  current  and  non- 
current  deferred  income  tax  assets  and 
liabilities. 

Pages  250  and  251— Capital  Stock 

The  current  schedules  are  replaced 
with  schedules  and  instructions  similar 
to  Form  No.  2. 

Pages  302  through  304— Operating 
Expense  Accounts 

"Operating  Ratio"  at  line  23  is  deleted 
because  it  is  not  needed  for  Commission 
regulatory  purposes.. 

Page  336 — Interest  and  Dividend 
Income 

The  reference  to  Schedule  pages  206 
to  207  at  line  2  is  deleted  because  these 
pages  are  eliminated. 

Page  337 — Miscellaneous  Items  in 
Income  and  Retained  Income  Accounts 
for  the  Year 

The  reporting  thresholds  in 
Instruction  No.  2  are  raised  from 
5100,000  to  $250,000. " 

Page  351 — Payments  for  Services 
Rendered  by  Other  Than  Employees 

The  reporting  thresholds  in 
Instruction  No.  1  are  raised  from 

i);<o,ooo  to  $ibo,ooo. 


Finally,  since  the  Commission  has 
deferred  the  requirement  that  oil 
pipelines  file  Form  No.  6  on  an 
electronic  medium,  in  addition  to  paper 
filing,  §385.2011  of  Part  385  of  Title  18 
of  the  Code  of  Federal  Regulations  will 
not  be  changed  as  proposed  in  the 
NOPR  at  this  time.  The  Commission 
will  issue  a  final  rule  on  this  subject  at 
an  appropriate  time. 

VI.  Depreciation 

A.  Discussion  of  Comments 

In  Order  No.  561,  the  Commission 
stated  that  it  would  be  the  pipelines' 
responsibility  in  the  future  to  perform 
depreciation  studies  to  establish  revised 
depreciation  rates  for  oil  pipelines.  The 
Commission  further  stated  that  the 
specific  requirements  for  such  studies 
would  be  developed  in  this 
proceeding. ■*«  In  the  NOPR.  the 
Commission  proposed  a  new  Part  347  to 
its  regulations,  encompassing  the 
information  required  to  be  submitted  by 
oil  pipeline  companies  to  establish 
revised  depreciation  rates. 

Several  commentors  provided 
comments  concerning  the  process  fox 
the  establishment  and/or  changing  of 
depreciation  rates  for  common  carrier 
property.  Based  upon  a  review  of  these 
comments,  several  modifications  will  be 
made  to  the  regulations  as  proposed  in 
the  NOPR. 

One  commentor^"  suggested  that  the 
transmittal  letter,  which  submits  a 
request  for  nevy  or  changed  depreciation 
rates,  only  be  filed  with  the  Commission 
and  not  sent  to  all  shippers  and 
subscribers.  The  Commission  disagrees. 
It  will  continue  to  require  the 
transmittal  letter  to  be  sent  to  all 
shippers  and  subscribers.  Depreciation 
rates  as  set  or  as  subsequently  modified 
can  have  a  considerable  effect  on  a 
pipeltne's  rates;  and  as  such,  shippers 
need  to  be  kept  informed  as  to  when  the 
rates  are  being  requested  to  he 
established  or  changed.  As  Davis  states, 
"To  apprise  shippers  and  subscribers  of 
the  change  in  the  depreciation  rate  is 
alerting  them  that  a  forthcoming  rate 
change  could  be  challenged  on  the  basis 
of  the  rate  of  depreciation."^'  If  a 
change  in  the  tariff  rate  is  requested 
resulting  from  an  approved  change  in 
the  underlying  depreciation  rates,  then 
protests  filed  because  of  a  lack  of 
adequate  information  about  the  change 
in  depreciation  rates  could  be 
prevented. 

Modifications  to  the  proposed 
regulations  (18  CFR  347.1)  which 


delineate  the  information  which  should 
be  filed  when  seeking  to  establish  or 
change  depreciation  rates  have  been 
requested  by  several  commentors.^'-  As 
to  tliose  claims  that  certain  data  are  not 
available,  the  Commission  has  provided 
in  §  347.1(e)  for  consideration  of 
individual  circumstances.  Section 
347.1(e)  states,  in  part: 

Modifications,  additions,  and  deletions  to 
ttiese  data  elements  should  be  made  to  reflect 
the  individual  circumstances  of  the  carrier's 
properties  and  operations,  (emphasis  added! 

This  statement  allows  for  the 
modification  of  the  data  elements  for 
individual  pipelines  to  account  for, 
among  other  things,  information  which 
is  not  available  to  the  pipeline. 
Therefore,  a  pipeline  which  does  not 
have  up-to-date  engineering  maps  ^ ' 
could  submit  "simplified  maps  or 
drawings  that  contain  such  information 
*   *   *."  Where  information  is  not 
available,  that  data  element  may  be 
omitted  by  simply  stating  that  the 
information  is  not  available. 

The  comments  concerning  oil  field 
reserve  and  production  information  ^-^ 
are  well  taken  and  that  portion  of  the 
regulations  (18  CFR  347.1(e)(5)(ix)l  is 
modified  from  that  previously  proposed 
to  require  only  that  the  pipeline  disclose 
the  fields  or  areas  from  which  crude  oil 
is  obtained. 

Similarly,  the  comments  concerning 
the  proprietary  nature  of  individual 
shipper  information  are  also  well 
taken. "*5  j\iq  portion  of  the  proposed 
regulations  in  18  CFR  347.1(e)(vi)  is 
modified  to  require  that  pipelines 
supply  only  a  list  of  shipments  and  their 
associated  receipt  points,  delivery 
points,  and  volumes  for  the  most 
current  year.  Such  information  shall  be 
provided  in  such  a  format  to  prevent 
disclosure  of  information  which  would 
violate  the  ICA. 

Further,  as  requested  by  AOPL,''*'  all 
information  submitted  pursuant  to  18 
CFR  347.1  will  be  publicly  available 
unless  specific  confidential  treatment  is 
sought  by  the  filing  carrier. 

B.  Depreciation  Regulations  Adopted 

Other  than  as  discussed  above,  the 
Commission  is  adopting  depreciation 
regulations  as  proposed  in  the  NOPR. 
The  Commission  adopts  the  following 
regulations  as  new  Part  347  of  the 
Commission's  regulations,  which 
requires  the  following  information  to  be 
filed  by  oil  pipeline  companies  to  justify 


'"III  FERC  Stjts.  &  Regs.  1  ;t0.985  (1993),  at 
30.967-8. 
■*Uiivi.s.  p.  2. 
'•'W 


'•'Davis.  Marathon, and  AOPL 
'^See  Davis,  pp.  3-4. 

''^  Davis,  pp.  4-5.  Marathon,  pp.  5-6,  and  AOPL. 
pp.  40-41. 
••■'Davis,  p.  4:  AOPL.  pp.  41-4f2. 
'■'•.\OPL.  p.  40,n.  69. 


a  request  for  either  new  or  changed 
carrier  account  depreciation  rates: 

a.  A  brief  summary  of  the  general 
principles  on  which  the  proposed 
depreciation  rates  are  based  [e.g.,  why 
the  economic  fife  of  the  pipeline  section 
is  less  than  the  physical  life). 

b.  An  explanation  of  the  organization, 
ownership,  and  operation  of  the 
pipeline. 

c.  A  table  of  the  proposed 
depreciation  rates  by  primary  carrier 
account. 

d.  An  explanation  of  the  average 
remaining  life  on  a  physical  basis  and 
on  an  economic  basis. 

a  The  following  specific  background 
data  would  be  submitted  concurrently 
with  any  request  for  new  or  changed 
property  account  depreciation  rates  for 
oil  pipelines:  ^^ 

(1)  Up-to-date  engineering  maps  of  the 
pipehne  including  the  location  of  all 
gathering  facilities,  trunkline  facilities, 
terminals,  interconnections  with  other 
pipeline  systems,  and  interconnections 
with  refineries/plants.  These  maps  must 
indicate  the  direction  of  flow. 

(2)  A  brief  deslcription  of  the 
pipeline's  operations  and  an  estimate  of 
any  major  near-term  additions  or 
retirements  including  the  estimated 
costs,  location,  reason,  and  probable 
year  of  transaction. 

(3)  The  present  depreciation  rates 
being  used,  by  account. 

(4)  For  the  most  current  year  available 
and  for  the  two  prior  years,  a  breakdown 
of  the  throughput  (by  type  of  product, 

if  applicable)  received  from  each  source 
(e.g.,  name  of  well,  pipeline  company) 
at  each  receipt  point  and  throughput 
delivered  at  each  delivery  point. 

(5)  The  daily  average  throughput  (in 
barrels  per  day)  and  the  actual  average 
capacity  (in  barrels  per  day)  for  the  most 
current  year,  by  line  section. 

(6)  A  list  of  shipments  and  their 
associated  receipt  points,  delivery 
points,  and  volumes  (in  barrels)  by  type 
of  product  (where  applicable)  for  the 
most  current  year. 

(7)  For  each  primary  carrier  account, 
the  latest  month's  book  balances  for 
gross  plant  and  accumulated  reserve  for 
depreciation. 

(8)  An  estimate  of  the  remaining  life 
of  the  system  (both  gathering  and  trunk 
lines)  including  the  basis  for  the 
estimate. 

(9)  For  crude  oil.  a  list  of  the  fields  or 
areas  from  which  crude  oil  is  obtained. 

(10)  If  the  proposed  depreciation  rate 
adjustment  is  based  on  the  remaining 


physical  fife  of  the  properties,  the 
Service  Life  Data  Form  (FERC  Form  No. 
73)  through  the  most  current  year.  This 
may  only  require  an  updating  from  the 
last  year  for  which  information  was 
filed  with  the  Commission. 

(Tl)  Estimated  salvage  value  of 
properties  by  primary  carrier  account. 

An  oil  pipeline  company  is  required 
to  provide  this,  and  any  other 
information  it  deems  pertinent,  in 
sufficient  detail  to  fully  explain  and 
justify  its  proposed  rates.  Any 
modifications,  additions,  and  deletions 
to  these  data  elements  should  only  be 
made  to  reflect  the  individual 
circumstances  of  the  pipeline's 
properties  and  operations,  and  must  be 
accompanied  by  a  full  explanation  of 
why  the  modifications,  additions,  or 
deletions  are  being  made. 

VII.  Other  Issues 

In  addition  to  the  issues  discussed 
above,  certain  other  issues  were  raised 
by  the  commenters.  The  TAPS  Carriers 
seek  clarification  on  whether  they  must 
file  page  700  of  Form  No.  6  in  their 
annual  reports.  For  consistency,  the 
Commission  will  require  that  page  700 
be  included  in  the  Form  No.  6  filing,  but 
the  information  required  need  not  be 
submitted  by  those  entities  excluded, 
for  ratemaking  purposes,  fi-om  the  Act  of 
1992.5S  Page  700,  as  indicated  above,  is 
a  tool  to  assist  in  the  analysis  of  rate 
changes  and  cost  changes  brought  about 
by  the  rate  methodologies  of  Order  No. 
561.  which  was  issued  to  conform  with 
the  Act  of  1992.  Since  certain  entities, 
such  as  the  TAPS  Carriers,  are  excluded 
from  its  provisions,  no  useful  purpose 
would  be  served  by  having  the 
exempted  entities  submit  the 
information  required  on  page  700. 

Chevron  objects  to  the  use  of  a  test 
year  comprised  of  nine  months  of 
known  and  measurable  changes  after  the 
last  month  of  available  actual 
experience  utilized  in  a  cost-of-service 
rate  filing.  It  argues  that  the 
Commission's  natural  gas  regulations, 
which  have  the  same  nine-month  period 
"factors  into  the  nine-month  adjustment 
period  the  fact  that  the  gas  pipeline's 
rate  filing  will  be  protested  by  its 
customers  and  suspended  by  the 
Commission  for  the  statutory  five-month 
period."  It  asserts  that  oil  pipeline  rates 
are  typically  suspended  for  only  one 
day,  and  by  allowing  the  full  nine- 
month  period,  the  pipeline  may  recover 
costs  five  months  before  the  costs  are 
incurred. '9  Chevron  suggests  that  the 


Commission  not  allow  changes  that 
occur  outside  a  three-month  period,  or 
which  do  not  take  place  before  the  rate 
goes  into  effect,  whichever  is  later.*^' 
The  Commission  will  not  adopt  this 
proposed  change.  The  nine  months  of 
known  and  measurable  changes  applied 
to  the  base  period  to  arrive  at  the  test 
period  is  a  method  long  established  and 
utihzed  in  natural  gas  pipeline 
regulation.  The  nine-month  period  is 
appropriate  in  establishing  rates  which 
are  prospective  in  nature  and  which 
will  be  in  effect  into  the  future.  Only 
"known  and  measurable"  rhanges  are 
properiy  allowed  to  be  included.  By 
including  these  changes,  the  resulting 
test  period  correctly  reflects  the  best 
projection  of  the  actual  circumstances 
which  will  be  in  effect  under  which  the 
proposed  rates  of  the  pipeline  are  filed. 
Moreover,  there  is  no  basis  for 
Chevron's  suggestion  that  the  nine- 
month  period  factors  into  account  a 
five-month  suspension  perioH, 
especially  as  §  154.63(e)(2}(i)  providt^ 
for  a  test  period  up  to  nine  months 
beyond  the  date  of  filing. 

VIII.  Environmental  Analysis 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  Commission  action  thai 
may  have  a  significant  adverse  effect  on 
the  human  environment.*'  The 
Commission  categorically  excludes 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment."  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  does  not  substantially  change  the 
effect  of  the  regulation  being  amended, 
or  that  involves  the  gathering,  analysis, 
and  dissemination  of  information,  or  the 
review  of  oil  pipeline  rate  filings.*' 
Because  this  final  rule  involves  only 
these  matters,  no  environmental 
consideration  is  necessarA'. 

IX.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Acf^ 
generally  requires  the  Commission  to 
describe  the  impact  that  a  rule  would 
have  on  small  entities  or  to  certify  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  An  analysis  is 


'■' AJl  of  the  information  listed  here  may  not  be 
appropriate  and  thus  could  he  omitted  from  the 
filing,  for  example,  if  the  pipeline  carries  only 
crude  oil,  information  requested  concerning 
petroleum  products  would  not  be  needed. 


""Section  1804(2)(B)  of  the  Act  of  1992  excludes 
from  the  provisions  of  the  Act,  for  ratemaking 
purposes.  TAPS  and  any  pipeline  delivers ng  oil 
directly  or  indirectly  to  TAP.S. 

'"Chevron,  p.  6. 


"'Chevron,  p.  7. 

"'  Regulations  Implementing  the  N<itio,--,.il 
Environmental  Policy  Act.  52  FR  47897  |I>?( 
1987):  FERC  Stats,  and  Regs.,  Regulation* 
Preambles  1986-1990.  ^30,783  (1987). 

•>- 18  CFR  380.4. 

-'18  CFR  380.4(a). 

^SIJ.SC.  601-612. 
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not  required  if  a  rule  will  not  have  such 
an  impact.*' 

Pursuant  to  section  605(b).  the 
Commission  certifies  that  the  rules  and 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  pipelines  subject  to  this 
rule  are  not  small  entities. 

X.  Information  Collection  Requirements 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  at  5  CFR 
1320.14  (footnote)  require  that  OMB 
approve  certain  information  and 
recordkeeping  requirements  imposed  by 
an  agency.  The  information  collection 
requirements  in  this  final  rule  are 
contained  in  FERC-6  "Annual  Report  of 
Oil  Pipeline  Companies"  (1902-0022) 
and  FERC-550  "Oil  Pipeline  Rates; 
Tariff  Filings"  (1902-0089). 

The  Commission  uses  the  data 
collected  in  these  information 
requirements  to  carry  out  its  regulatory 
responsibilities  pursuant  to  the 
Interstate  Commerce  Act  (ICA).  the  Act 
of  1992.  and  delegations  to  the 
Commission  from  the  Secretary  of 
Energy.  The  Commission's  Office  of 
Pipeline  Regulation  uses  the  data  for  the 
analysis  of  all  rates,  fares,  or  charges 
demanded,  charged,  or  collected  by  any 
pipeline  common  carrier  in  connection 
with  the  transportation  of  petroleum 
and  petroleum  products  and  also  as  a 
basis  for  determining  just  and 
reasonable  rates  that  should  be  charged 
by  the  regulated  pipeline  company. 

The  Onjce  of  Economic  Policy  uses 
the  data  in  its  functions  relating  to  the 
administration  of  the  ICA  and  the  Act  of 
1992.  The  Commission's  Office  of  Chief 
Accountant  uses  the  data  collected  in 
Form  No.  6  to  carry  out  its  compliance 
audits  and  for  continuous  review  of  the 
financial  conditions  of  regulated 
companies. 

Because  of  the  proposed  revisions  to 
both  FERC-550  and  Form  No.  6.  and  the 
expected  reduction  in  public  reporting 
burden  of  the  latter,  the  Commission  is 
submitting  a  copy  of  the  final  rule  to 
OMB  for  its  review  and  approval. 
Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street.  NE.  Washington. 
DC  20426  (Attention:  Michael  Miller. 
Information  Services  Division.  (202) 
208-1415).  Comments  on  the 
requirements  of  this  rule  can  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB  (Attention:  Desk  Officer 
for  Federal  Energy  Regulatory 
Commission).  Washington.  DC  20503. 
FAX:  (202)  395-5167. 


••'  5  U.S.C.  605(b). 


IX.  Effective  Dates 

This  final  rule  will  be  effective 
January  1. 1995. 

List  of  Subjects  in  18  CFR  Parts  342, 
346,  and  347 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Lois  D.Cashell. 

Secretary. 

In  consideration  of  the  foregoing, 
Chapter  I,  Tide  18,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  342— OIL  PIPELINE  RATE 
METHODOLOGIES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  342 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  571-83;  42  U.S.C. 
7101-7532;  49  U.S.C.  60502;  49  App.  U.S.C 
1-85. 

2.  Section  342.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  342.2    Establishing  initial  rates. 

***** 

(a)  Filing  cost,  revenue,  and 
throughput  data  supporting  such  rate  as 
required  by  Part  346  of  this  chapter;  or 

***** 

3.  Section  342.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  342.3    Indexing. 

***** 

(b)  Information  required  to  be  filed 
with  rate  changes.  The  carrier  must 
comply  with  Part  341  of  this  chapter. 

(1)  Carriers  must  specify  in  their 
letters  of  transmittal  required  in 

§  341.2(c)  of  this  chapter  the  rate 
schedule  to  be  changed,  the  proposed 
new  rate,  the  prior  rate,  and  the 
applicable  ceiling  level  for  the 
movement.  No  other  rate  information  is 
required  to  accompany  the  proposed 
rate  change. 

(2)  On  March  31, 1995.  or 
concurrently  with  its  first  inde.xed  rate 
change  filing  made  on  or  after  January 
1.  1995,  whichever  first  occurs,  carriers 
must  file  a  verified  copy  of  a  schedule 
for  calendar  years  1993  and  1994 
containing  the  information  required  bv 
page  700  of  the  1995  edition  of  FERC 
Form  No.  6.  If  actual  data  are  not 
available  for  calendar  year  1994  when 
the  rate  change  filing  is  made,  the 
information  for  calendar  year  1994  must 
be  comprised  of  the  most  recently 
available  actual  data  annualized  for  the 
year  1994.  A  schedule  containing  the 
information  comprised  of  actual  data  for 
calendar  year  1994  must  be  filed  not 
later  than  March  31. 1995.  Thereafter. 


carriers  must  file  page  700  as  a  part  of 
their  annual  Form  No.  6  filing. 

*        *        *        *        « 

4.  Section  342.4  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  342.4    Other  rate  ctianging 
mettiodologies. 

(a)  Cost-of-senice  rates.  A  carrier  may 
change  a  rate  pursuant  to  this  section  if 
it  shows  that  there  is  a  substantial 
divergence  between  the  actual  costs 
e.xperienced  by  the  carrier  and  the  rate 
resulting  from  application  of  the  index 
such  that  the  rate  at  the  ceiling  level 
would  preclude  the  carrier  from  being 
able  to  charge  a  just  and  reasonable  rate 
within  the  meaning  of  the  Interstate 
Commerce  Act.  A  carrier  must 
substantiate  the  costs  incurred  by  filing 
the  data  required  by  Part  346  of  this 
chapter.  A  carrier  that  makes  such  a 
showing  may  change  the  rate  in 
question,  based  upon  the  cost  of 
providing  the  service  covered  by  the 
rate,  without  regard  to  the  applicable 
ceiling  level  under  §  342  3. 
***** 

5.  Part  346  is  added  to  subchapter  P 
to  read  as  follows: 

PART  34&-OIL  PIPELINE  COST-OF- 
SERVICE  FILING  REQUIREMENTS 

Sec. 

346. 1  Content  of  filing  for  cost-of-serv-ice 
rates. 

346.2  Material  in  support  of  initial  rates  or 
change  in  rates. 

Authority:  42  U.S.C.  71G1-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  1-85. 

§  346.1    Content  of  filing  lor  cost-of-service 
rates. 

A  carrier  that  seeks  to  establish  rates 
pursuant  to  §  342.2(a)  of  this  chapter,  or 
a  carrier  that  seeks  to  change  rates 
pursuant  to  §  342.4(a)  of  this  chapter, 
must  file: 

(a)  A  letter  of  transmittal  whicli 
conforms  to  §§  341.2(c)  and  342.4(a)  of 
this  chapter; 

(b)  The  proposed  tariff;  and 

(c)  The  statements  and  supporting 
workpapers  set  forth  in  §  346.2. 

§  346.2    Material  in  support  of  initial  rates 
or  change  In  rates. 

A  carrier  that  files  for  rates  pursuant 
to  §  342.2(a)  or  §  342.4(a)  of  this  chapter 
must  file  the  following  statements. 
schedules,  and  supporting  workpapers. 
The  statements,  schedules,  and 
workpapers  must  be  based  upon  an 
appropriate  test  period. 

(a)  Base  and  test  periods  defined.  (1) 
For  a  carrier  which  has  been  in 
operation  for  at  least  12  months: 

(i)  A  base  period  must  consist  of  12 
consecutive  months  of  actual 
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experience.  The  12  months  of 
experience  must  be  adjusted  to 
eliminate  nonrecurring  items  (exc-ept 
minor  accounts).  The  filing  carrier  may 
include  appropriate  normalizing 
adjustments  in  lieu  of  nonrecurring 
items. 

(ii)  A  test  period  must  consist  of  a 
base  period  adjusted  for  changes  in 
revenues  and  costs  which  are  known 
and  are  measurable  with  reasonable 
acairacy  at  the  time  of  filing  and  which 
will  become  effective  within  nine 
months  after  the  last  month  of  available 
ar:tual  experience  utilized  in  the  filing. 
For  good  cause  shown,  the  Commission 
may  allow  reasonable  deviation  from 
the  prescribed  test  period. 

(2)  For  a  carrier  which  has  less  than 
12  months'  experience,  the  test  period 
may  consist  of  12  consecutive  months 
ending  not  more  than  one  year  from  the 
filing  diife.  For  good  cause  shown,  the 
Commission  may  allow  reasonable 
deviation  from  the  proscribed  test 
period. 

(3)  For  a  carrier  which  is  establishing 
rates  for  new  service,  the  test  period 
will  be  based  on  a  12-month  |)roje«,iion 
of  costs  and  revenues. 

(b)  Cost-of-service  summary  si:heduh. 
This  schedule  must  contain  the 
following  information: 

(1)  Total  carrier  cost  of  serviuj  for  the 
test  period. 

(2)  Throughput  for  the  test  period  in 
both  barrels  and  barrel-miles. 

•      (3)  For  filings  pursuant  to  §  342.4(a)  of 
this  chapter,  the  schedule  must  include 
the  proposed  rates,  the  rates  which 
would  be  permitted  under  §  342.3  of 
this  chapter,  and  the  revenues  to  be 
realized  from  both  sets  of  rates. 

(( )  Content  of  statements.  Any  cosl-of- 
sor\ice  rate  filing  must  include 
supporting  statements  containing  xho 
followirg  information  for  the  test 

ptTilMJ 

(1)  Statement  A — total  cost  of  service. 
This  statement  must  summarize  the 
iDt.il  cost  of  service  for  a  carrier 
(operating  and  maintenance  expense, 
dnprociation  and  amortization,  return, 
and  taxes)  developed  from  Statements  B 
through  G  described  in  paragraphs  (c) 
(2)  through  (7)  of  this  section. 

(2)  Statement  B — operation  and 
miintcnance expense.  This statKmenl 
nuisl  set  forth  the  operation, 
maintenance,  administration  and 
giuiexal,  and  depreciation  expenses  for 
the  test  period.  Items  used  in  the 
computations  or  derived  on  this 
statement  must  consist  of  operations, 
including  salaries  and  wages,  supplins 
and  expenses,  outside  services, 
operating  fuel  and  power,  and  oil  losses 
and  shortages;  maintenance,  including 
sidnrios  and  wages,  supplies  and 


expenses,  outside  services,  and 
maintenance  and  materials; 
administrative  and  general,  including 
.salaries  ejid  wages,  supplies  and 
expenses,  outside  services,  rentals, 
pensions  and  benefits,  insurance, 
casualty  and  other  losses,  and  pipeline 
taxes;  and  depreciation  and 
amortization. 

(3)  Statement  C— overall  return  on 
rate  base.  This  statement  must  sot  forth 
the  rate  base  for  return  purposes  from 
Statement  E  in  paragraph  (c)(5)  of  this 
section  and  must  also  state  the  claimed 
rate  of  return  and  the  application  of  the 
claimed  rate  of  return  to  the  overall  rale 
base.  The  claimed  rate  of  return  must 
consist  of  a  weighted  cost  of  capital, 
combining  the  rate  of  return  on  debt 
capital  and  the  real  rate  of  return  on 
equity  capital.  Items  used  in  the 
computations  or  derived  on  this 
statement  must  include  deferred 
earnings,  equity  ratio,  debt  ratio, 
iveighted  cost  of  capital,  and  costs  of 
debt  and  equity. 

(4)  Statement  D— income  taxes.  This 
statement  must  set  forth  the  income  tax 
computation.  Items  used  in  the 
computations  or  derived  on  this 
statement  must  show:  return  allowance, 
interest  expense,  equity  return,  annual 
amortization  of  deferred  earnings, 
depreciation  on  equity  AFIJDC, 
underfunded  or  overfunded  ADIT 
amortization  amount,  taxable  inconif, 
tax  factor,  and  income  tax  allowance. 

(5)  Statement  E—rate  base.  This 
statement  must  set  forth  the  return  rate 
base.  Items  used  in  the  computations  or 
derived  on  this  statement  must  include 
beginning  balances  of  the  rate  base  at 
December  31, 1983.  working  capital 
(including  materials  and  supplies, 
prepayments,  and  oil  inventory), 
accrued  depreciation  on  carrier  plant, 
accrued  depreciation  on  ri}?hls  of  way, 
and  accumidated  deferred  income  taxes; 
and  adjustments  and  end  balances  for 
original  cost  of  retirements,  interest 
during  construction,  AFUDC 
adjustments,  original  cost  of  net 
additions  and  retirements  from  land, 
original  cost  of  net  additions  and 
retirements  from  rights  of  way,  original 
cost  of  plant  additions,  original  cost 
accruals  for  depreciation,  AFUDC 
accrued  depreciation  adjustment, 
original  cost  depredation  accruals 
added  to  rights  of  way,  net  charge  for 
retirements  from  accrued  depreciation, 
accumulated  deferred  income  taxes, 
changes  in  working  capital  (including 
materials  and  supplies,  prepayments, 
and  oil  inventory),  accrued  deferred 
earnings,  annual  amortization  of 
accrued  deferred  earnings,  and 
amortization  of  starting  rate  base  write- 
up. 


(6)  Statement  F— allowance  for  funda 
used  during  construction.  This 
statement  must  set  forth  the 
computation  of  allowances  for  funds 
used  during  construction  (AFUDC) 
including  the  AFUDC  far  each  year 
commencing  in  1984  and  a  summary  of 
AFUDC  and  AFUDC  depreciation  for 
the  years  1984  through  the  test  year. 

(7)  Statement  G— revenues.  This 
statement  must  set  forth  the  gross 
revenues  for  the  actual  12  months  ot 
experience  as  coinputed  under  both  the 
presently  effective  rates  and  the 
proposed  rates.  If  the  presently  effe«,-tive 
rat«!s  are  not  at  the  maximum  ceiling 
rate  established  under  §  342.4(a)  of  thi.s 
chapter,  then  gross  revenues  must  also 
be  computed  and  set  forth  as  if  the 
ceiling  rates  were  effcx^tive  for  the  12 
month  period. 

6.  Part  347  is  added  to  subchaplifr  V 
to  read  as  follows: 

PART  347— OIL  PIPEUNE 
DEPRECiATiON  STUDIES 

347.1  Material  to  support  request  foj  newly 
established  or  changed  property  ao»unt 
depruriation  studies. 

Authority:  42  U.S.C.  7101-7352;  4M  t  !.SC 
ti0502,  40  App.  use.  1-85. 

§347.1  Material  to  support  request  lof 
newly  established  or  ctianged  property 
account  depreciation  studies. 

(a)  Means  of  filing.  Filing  of  a  rw^uest 
for  new  or  changed  property  account 
depnH:iation  rates  must  be  made  with 
the  Secretary  of  the  Commission.  Filinj^s 
made  by  mail  must  be  addressed  to  the 
Federal  Energy  Regulatory  Commission 
with  the  envelope  clearly  marked  as 
containing  "Oil  Pipeline  D  pre*:iatiiMj 
Rates..' 

(b)  Number  of  copies.  Carriers  inusl 
file  three  paper  copies  of  each  request 
with  attendant  information  identified  in 
paragraphs  (c)  through  (e)  of  this 
section. 

(c)  Transmittal  letter  Letters  of 
transmittal  must  give  a  general 
description  of  the  change  in 
depreciation  rates  being  proposed  m  the 
filing.  Letters  of  transmittal  must  also 
certify  that  the  letter  of  transmittal  (not 
including  the  information  to  be 
provided,  as  identified  in  paragraphs  (d) 
and  (e)  of  this  section)  has  been  sent  to 
each  shipper  and  to  each  subscriber.  If 
there  are  no  subscribers,  letters  of 
transmittal  must  so  state.  Carriers 
requesting  acknowledgement  of  the 
receipt  of  a  filing  by  mail  must  submit 

a  duplicate  copy  of  the  letter  of 
transmittal  marked  "Receipt  requested." 
The  request  must  include  a  fiostage 
paid,  self-addressed  return  envelope. 
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(d)  Effectiveness  of  property  account 
depreciation  rates.  (1)  The  proposed 
depreciation  rates  being  established  in 
the  first  instance  must  be  used  until 
they  are  either  accepted  or  modified  by 
the  Commission.  Rates  in  effect  at  the 
time  of  the  proposed  revision  must 
continue  to  be  used  until  the  proposed 
revised  rates  are  approved  or  modified 
by  the  Commission. 

(2)  When  filing  for  approval  of  either 
new  or  changed  property  account 
depreciation  rates,  a  carrier  must 
provide  information  in  sufficient  detail 
to  fully  explain  and  justify  its  proposed 
rates. 

(e)  Information  to  be  provided.  The 
items  delineated  in  paragraphs  (e)  (1) 
through  (5)  of  this  section  are  the  data 
to  be  provided  as  justification  for 
depreciation  changes.  Modifications, 
additions,  and  deletions  to  these  data 
elements  should  be  made  to  reflect  the 
individual  circumstances  of  the  carrier's 
properties  and  operations. 

(1)  A  brief  summary  relating  to  the 
general  principles  on  which  the 
proposed  depreciation  rates  are  based 
(e.g.,  why  the  economic  life  of  the 
pipeline  section  is  less  then  the  physical 
life). 

(2)  An  explanation  of  the 
organization,  ownership,  and  operation 
of  the  pipehne. 

(3)  A  table  of  the  proposed 
depreciation  rates  by  account. 

(4)  An  explanation  of  the  average 
remaining  life  on  a  physical  basis  and 
on  an  economic  basis. 

(5)  The  following  specific  background 
data  must  be  submitted  at  the  time  of 
and  concurrently  with  any  request  for 
the  establishment  of.  or  modification  to. 
depreciation  rates  for  carriers.  If  the 
information  listed  is  not  applicable,  it 
may  be  omitted  fi-om  the  filing: 

(i)  Up-to-date  engineering  maps  of  the 
pipeline  including  the  location  of  all 
gathering  facilities,  trunkline  facilities, 
terminals,  interconnections  with  other 
pipeline  systems,  and  interconnections 
with  refineries/plants.  Maps  must 
indicate  the  direction  of  flow. 

(ii)  A  brief  description  of  the  carrier's 
operations  and  an  estimate  of  any  major 
near-term  additions  or  retirements 
including  the  estimated  costs,  location, 
reason,  and  probable  year  of  transaction. 

(iii)  The  present  depreciation  rates 
being  used  by  account. 

(iv)  For  the  most  current  year 
available  and  for  the  two  prior  years,  a 
breakdown  of  the  throughput  (by  type  of 
product,  if  applicable)  received  with 
source  (e.g.  name  of  well,  pipeline 
company)  at  each  receipt  point  and 
throughput  delivered  at  each  delivery 
point. 


(v)  The  daily  average  capacity  (in 
barrels  per  day)  and  the  actual  average 
capacity  (in  barrels  per  day)  for  the  most 
current  year,  by  line  section. 

(vi)  A  list  of  shipments  and  their 
associated  receipt  points,  delivery 
points,  and  volumes  (in  barrels)  by  type 
of  product  (where  applicable)  for  the 
most  current  year.  The  submitted  data 
must  be  presented  in  a  format  which 
will  protect  any  individual  shipper 
information,  the  release  of  which  would 
violate  Section  15(13)  of  the  Interstate 
Commerce  Act  (49  App.  U.S.C.  15(13)). 

(vii)  For  each  primary  carrier  account, 
the  latest  month's  book  balances  for 
gross  plant  and  for  accumulated  reserve 
for  depreciation. 

(viiij  An  estimate  of  the  remaining  life 
of  the  system  (both  gathering  and  trunk 
lines)  including  the  basis  for  the 
estimate. 

(ix)  For  crude  oil,  a  list  of  the  fields 
or  areas  from  which  crude  oil  is 
obtained. 

(x)  If  the  proposed  depreciation  rate 
adjustment  is  based  on  the  remaining 
physical  life  of  the  properties,  a 
complete,  or  updated,  if  applicable. 
Service  Life  Data  Form  (FERC  Form  No. 
73)  through  the  most  current  year. 

(xi)  Estimated  salvage  value  of 
properties  by  account. 

Note:  These  Appendices  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix  A — Comments  Received 

Alaska.  State  of  (Alaska) 

Alberta  Department  of  Energy  (Alberta) 

Association  of  Oil  Pif>elines  (AOPL) 

ARCO  Pipe  Line  Company  and  Four  Corners 

Pipe  Line  Company  (ARCO) 
Buckeye  Pipe  Line  Company,  L.P.  (Buckeye) 
Chevron  U.S.A.  Products  Company  (Chevron) 
Davis.  Glenn  E.  (Davis) 
Indicated  TAPS  Carriers  and  Kuparuk 

Transportation  Company  (TAPS  Carriers) 
Lakehead  Pipe  Line  Company  (Lakehead) 
Marathon  Pipe  Mne  Company  (Marathon) 
National  Council  of  Farmer  Cooperatives 

(NCFC) 
Petrochemical  Energy  Group  (PEG) 
Texas  Eastern  Products  Pipeline  Company, 

LP.  (TEPPCO) 
Total  Petroleum,  Inc.  (Total) 

Appendix  B — Revised  Sheets  For  Form  No. 
6;  Annual  Report  of  Oil  Pipeline  Companies 

This  Appendix  B  contains  the  pages  from 
Form  No.  6  which  are  revised  in  the 
Commission's  Final  Rule,  Docket  No.  RM94- 
2-000. 

Appendix  B.— Form  No.  6 
Schedules  Revised  ^ 


Appendix  B.— Form  No.  6 
Schedules  Revised  i— Continued 


Title 

Page  No. 

Important  Changes   During  the 

Year 

108-109 

Comparative      Balance      Sheet 

Statement 

110-113 

Income  Statement  

114 

Appropriated  Retained  Income  ... 

118 

Unappropriated  Retained  Income 

Statement 

119 

Statement  of  Cash  RoWs 

120-121 

Notes  to  Financial  Statements  ... 

122-123 

Receivables      From      Affiliated 

Companies 

200 

General  Insfnjctions  Concerning 

Schedules  202  Through  205  .. 

201 

Instructions  for  Schedules  212- 

213  

211 

Amortization  Base  and  Resen/e  . 

218-219 

Noncarrier  Property  

220 

Other  Deferred  Charges 

221 

Payables  to  Affiliated  Companies 

225 

Analysis  of  Federal  Income  and 

Other  Taxes  Deferred  

230-231 

Capital  Stock  

250-251 

Operating     Expense     Accounts 

(Account  610) 

302-304 

Interest  and  Dividend  Income  .... 

336 

Miscellaneous  Items  in  Income 

and     Retained     Income    Ac- 

counts for  the  Year  

337 

Payments  for  Services  Rendered 

by  Other  Than  Employees 

351 

Annual  Cost  of  Service  Based 

Analysis  Schedule 

700 

Title 

Control  Over  Respondent 

Companies   Controlled   by    Re- 
spondent   

Directors  


Page  No. 


102 

103 
105 


^  Copies  of  these  revised  sheets  are  not 
t)eing  publisfied  in  the  Federal  Register,  but 

are  available  in  copies  of  this  order  from  the 
Commission's  Public  Reference  Room. 
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18CFRPart348 
[Docket  No.  RM94-1 -000] 

Market-based  Ratemaking  for  Oil 
Pipelines 

Issued  October  28.  1994. 

AGENCy:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule.      . 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulations  to  adopt  filing  requirements 
and  procedures  with  respect  to  an 
application  by  an  oil  pipeline  for  a 
determination  that  it  lacks  significant 
market  power  in  the  markets  in  which 
it  proposes  to  charge  market-based  rates. 
This  rule  adopts  procedural  rules  in 
order  to  implement  the  Commission's 
Order  561  market-based  ratemaking 
policy,  which  was  published  in  the 
Federal  Register  on  November  4,  1993. 
In  that  order,  the  Commission  adopted 
a  simplified  and  generally  applicable 


ratemaking  methodology  for  oil 
pipelines,  which  is  an  indexing  system 
to  establish  ceilings  on  those  rates.  The 
Commission  also  continuesd  its  policy  of 
allowing  an  oil  pipeline  to  attempt  to 
show  that  it  lacks  significant  market 
power  in  the  market  in  which  it 
proposes  to  charge  market-based  rates. 
However,  an  oil  pipeline  may  not  charge 
market-based  rates  until  the 
Commission  concludes  that  the  oil 
pipiiiine  lacks  significant  market  power 
in  the  relevant  markofs. 
EFFECnVE  DATE:  This  final  rule  is 
effoctive  January  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
)f;ffrey  A.  Braunstein,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
C.'ipitol  Street,  NE.,  Washington.  DC 
20426,  (202)  208-2114. 
SUPPLEMENTARY  INFORMATION:  in 
adiiilion  to  publishing  the  full  U:\X  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  t^e  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street. 
NE.,  Washington.  DC  20425. 

The  Commission  Issuance  Posting 
Svstem  (CIPS),  an  electronic  bulletin 
boiird  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
act:fiss  CIPS,  set  your  communications 
.software  to  use  300, 1200,  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1 781.  The 
full  te.xt  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  3104. 
941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

Order  No.  572 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  hereby 
adopts  procedural  rules  governing  an  oil 
pipeline's  application  for  a  Commission 
finding  that  the  oil  pipeline  lar:ks 
significant  market  power  in  the  relevant 
markets. 

JTie  present  rule  is  a  companion  to 
Order  No.  561.'  There,  the  Commission 


adopted  a  simplified  and  generally 
applicable  ratemaking  methodoI(}g>'  for 
oil  pipelines  to  fulfill  the  requirements 
of  Title  Vin  of  the  Energy  Policy  Act  of 
1992  (Act  of  1992}.2  That  methodology 
is  an  indexing  system  to  establish 
ceilings  on  oil  pipeline  rates.  The 
Commission  also  will  permit,  under- 
defined  circumstances,  the  use  of  fv.'o 
alternative  methodologies.  These  are  the 
use  of  a  cost-of-service  methodology  and 
the  use  of  settlement  rates.  In  addition, 
in  Order  No.  561,  the  Commission 
continued  its  policy  of  allowing  an  oil 
pipeline  "to  attempt  to  show  that  it 
lacks  significant  market  power  in  the 
market  in  which  if  proposes  to  charge 
market-based  rates. "^  Under  Order  No. 
561,  however,  an  oil  pipeline  may  not 
charge  market-based  rates  until  the 
Commission  concludes  that  the  oil 
pipeline  lacks  significant  market  power 
in  the  relevant  markets.*  The  present 
rule  adopts  pi-ocedural  rules  in  order  to 
implement  Order  No.  561 's  market- 
based  ratemaking  policy. 

II.  Public  Reporting  Requirement 

The  Commission  estimates  the  public 
reporting  burden  for  this  collection  of 
information  under  the  rule  will  increase 
the  existing  reporting  burden  associated 
with  FERC-550  by  an  estimated  510 
hours  annually — an  average  of  255 
hours  per  response  based  on  an 
estimated  2  responses.  The  information 
filed  by  the  oil  pijjelines  will  be 
collected  by  the  Commission  under 
FERC-550  "Oil  Pipeline  Rates:  Tariff 
Filings."  FERC-550  is  a  designation 
covering  oil  pipeline  tariff  filings  made 
to  the  Commission.  The  estimates 
include  the  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  current  annual  reporting  burden  is 
5.350  hours  based  on  an  estimated  535 
responses  bom  approximately  140 
respondents. 

Interested  persons  may  send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Energy  Regulatory 
Commission,  941  North  Capitol  Street 
NE..  Washington,  DC  20426  (Attention: 
Michael  Miller,  Information  .Services 
Division,  (202)  208-1415);  and  to  the 
Office  of  Information  and  Regulatory 
Aflairs  of  OMB  (Attention:  Desk  Officer 


for  Federal  Energy  Regulatory 
Commission). 

III.  Background 

On  0<:tober  22, 1993,  the  Coini.ns.sion 
issued  a  Notice  of  Inquiry  (NOI)  aljout 
market-based  rates  for  oil  pipelines.''  In 
the  NOI,  the  Commission  first  inquired 
whether  it  should  continue  to  permit  oil 
pipelines  to  seek  market-based  rales  on 
8  showing  thai  they  do  not  have 
signific:ant  market  power  in  the  relevant 
markets.  The  Commission  also  inqiiir>fd 
about  how  it  should  make  a  i  arkel 
power  determination  and.  in  thai 
connection,  raised  a  number  of 
substantive  and  procedural  i.ssui^. 

On  July  28, 1994,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  in  response  to  the  NOI  and  the 
comments  to  the  NOI.e  In  the  NOPR.  ibe 
Commission  concluded  that  oil 
pipelines  may  continue  to  seek  rnaiket- 
ba.sed  rates  upon  a  showing  that  they  do 
not  have  significant  market  power  in  the 
relevant  markets.  In  addition,  the 
Commission  concluded  that  no 
consensus  existed  on  the  substantive 
standards  to  be  used  in  determining 
whether  an  oil  pipeline  lacks  significant 
market  power  in  the  relevant  markets 
and  that,  therefore,  the  appropriate 
coursf»'of  action  is  to  develop  oil 
pipeline  precedents  on  a  case-by-<>iM' 
basis.  Accordingly,  the  Commission  did 
not  propose  in  the  NOPR  any 
substantive  rules  about  market  |>«>wer 
determinations.  However,  the 
Commission  did  propose  in  the  NOPR 
appropriate  procedural  rules  to  govern 
applications  by  oil  pipelines  for  a 
market-power  determination  that  iimld 
lead  to  market-based  rates.  Tlie 
Commission  has  received  comments  on 
the  NOPR  from  eleven  commenters.'  In 
brief,  after  analyzing  those  comments  as 
discussed  below,  the  Commission  is 
adopting  the  procedural  rules  pn)posml 
in  the  NOPR  with  minor  motlifiiations 
and  some  clarifications. 


■  ReviiioiM  to  Oil  Pipeline  R«guk(M>n&  pun><tant 
lo  hnergy  Policy  Act,  Order  No.  561,  58  M(  !>«7«5 
INovember  4,  1993),  lU  .Stats.  8  Regs.  1  30.<MS 


(1993),  order  on  reh'n  and  ciarificotioit.  Order  No. 
561-A,  59  KR  40243  (August  a.  1994J.  Ul  KKKC 
.Slats,  k  Reg*.  1  31.000  (1994). 

>42  U.S.C  7172  note  (West  i^upp.  19S3). 

'  18  CTR  342.4(b)  (o  hf  effectiw  |M«uery  1,  19eS. 

*ld. 


*  M:irket-B«!i(!(t  Kalcmaicing  for  Oil  Pipcljijis,, 
Notice  of  Inquiry.  58  FR  58814  (November  4.  I-JUD). 
rV  FTiRC  St.4ts.  A  Regs.  Notia**  1  35.527  (Oe.lobw 
22. 1993; 

"  Market  Biiseit  Rdtem^lung  for  Oil  i^pelinss, 
NoliLC  of  Propijied  Rulemaking,  59  FR  39983 
(August  5,  1994).  rV  ^•ERC  Stats.  &  Rcjs.  Pr.ipos.ii 
Regulalioiw  1  32.50B  (July  28,  1994). 

'  ('animtifits  were  filed  by:  ARCO  Pip.-  Line 
Company  aud  Four  Corners  Pipe  Line  Compt^iiy 
(ARCX)).  the  Association  of  Oil  Pipe  Lines  (AOl'Lj, 
Marathon  Pipt^line  Company  (Marathon),  Bij.  k«ye 
Pipe  Line  Company.  L.P.  (Buckeye),  Kaneb  Pipe 
Line  Operating  Partnership,  LP.'fKUineb).  Clenn  K. 
Davis  (Davis),  Total  Petroleum.  Inc.  (Toul).  Atbeita 
Department  of  Energy  (Alberta),  Peuo(iienii<.8l 
Energy  Croup  (Petrochemical).  Natural  Council  of 
Farmer  Cooperative!!  (Farmers),  and  Sindaii  Oil 
Corporation,  Cry.sen  Refining,  Inc.,  KroMier 
Refining  ( Jinipany,  and  Lion  Oil  Company 
(.SinrUit). 
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IV.  The  Continuation  of  Market-Based 
Rates  ' 

As  in  the  NOPR,  the  Commission 
concludes  that  oil  pipelines  may 
continue  to  seek  market-based  rates  on 
a  showing  that  they  do  not  possess 
significant  market  power  in  the  relevant 
markets.  Most  of  the  commenters 
support  or  do  not  oppose  the 
continuation  of  market-based  rates. 
Only  Sinclair  and  the  Farmers  oppose 
the  continuation  of  market-based  rates. 
Sinclair  maintains  that  there  is  no  need 
for  a  market-based  methodology  in  light 
of  the  indexation  approach  adopted  by 
the  Comnftssion  in  Order  No.  561, 
coupled  with  the  cost-of-service 
alternative.  The  Farmers  argue  tiiat 
market-based  ratemaking  is  not  needed 
in  that  the  Order  No.  561  ratemaking 
options  provide  pipelines  with  ample 
flexibility  in  obtaining  just  and 
reasonable  rates  and  that  market-based 
ratemaking  will  create  an  unnecessary 
potential  for  abuse  of  market  power. 

The  Commission  believes  that  it  is 
appropriate  for  oil  pipelines  to  continue 
to  be  able  to  seek  market-based  rates 
because  this  approach  comports  with 
the  spirit  of  the  Act  of  1992  by  retaining 
a  light-handed  regulatory  method  to 
complement  the  indexing  approach 
adopted  as  the  generally  applicaWe 
ratemaking  methodology  for  oil 
pipelines.  In  addition,  as  the 
Commission  has  previously  stated,  a 
market-based  approach  is  clearly  within 
the  Commission's  authority  under  the 
ICA.*  Further,  the  Commission  believes 
that  the  market-based  approach  will  be 
of  use  in  circumstances  where  the  oil 
pipeline  needs  the  flexibility  to  compete 
provided  by  market-based  rates,  rather 
than  other  approaches.  Under  the 
market-based  approach,  the  oil  pipeline 
will  be  able  to  engage  in  competitive 
pricing  in  order  to  react  to  changes  in 
market  conditions,  such  as  increased 
demand  for  its  service.  This  can  result 
in  pricing  that  is  both  efficient  and  just 
and  reasonable.  As  the  court  stated  in 
Tejas  Power  Corp.  v.  FERC: 

In  a  competitive  market,  where  neither 
buyer  nor  seller  has  signiTicant  market 
power,  it  is  rational  to  assume  that  the  terms 
of  their  voluntary  exchange  are  reasonable, 
and  specifically  to  infer  that  the  price  is  close 
to  marginal  cost,  such  that  the  seller  makes 
only  a  normal  return  on  its  investment.^ 

Traditional  regulatory  ratemaking  is 
based  on  historic  accounting  cost.  But 
rates  based  on  historic  cost  do  not 
function  well  to  signal  individuals  how 
to  efficiently  respond  to  changes  in 


market  conditions. i°  Historic  cost-based 
rates,  even  if  indexed  for  past  inflation, 
do  not  perform  this  function  well, 
which  generally  requires  one  price  to 
change  relative  to  another.  Therefore, 
where  appropriate,  it  is  reasonable  to 
permit  a  market  pricing  option. 

The  Commission  is  confident  that  the 
information  provided  to  it  by  the 
procedural  requirements  adopted  in  this 
rule  will  permit  the  Commission  to 
make  informed  decisions  about  market 
power  and  prevent  the  possibility  of 
abuses  of  market  power.  In  that  vein, 
both  Sinclair  and  the  Farmers  in  general 
support  the  rules  proposed  in  the 
NOPR.  Those  rules  will  enable  tlie 
Commission  to  comply  with  Farmers 
Union  by  not  permitting  market-based 
rates  until  there  is  an  affirmative 
showing  that  the  oil  pipeline  lacks 
significant  market  power  in  the  relevant 
markets."  Such  a  showing  will  assure 
the  Commission  that  the  oil  pipeline's 
prices  are  just  and  reasonable. '-= 

V.  Legal  Basis 

The  oil  pipelines  raise  several  legal 
objections  to  the  proposed  regulations. 
In  brief,  they  maintain  that  the 
Commission  has  acted  outside  of  its 
authority  under  the  Interstate  Commerce 
Act  (ICA)  '3  and  has  contravened  the 
mandate  of  Section  1802  of  the  Act  of 
1992  by  not  adopting  streamlined 
procedures  for  market-based  filings. 

In  Order  No.  561,  the  Commission 
adopted  section  342.4(b)  of  the 
regulations,  which  provides  that:  "Until 
the  carrier  establishes  that  it  lacks 
market  power,  these  rates  will  be  subject 
to  the  applicable  ceiling  level  under 
?342.3."  This  rule  builds  on  that 
requirement  by  requiring  an  oil  pipeline 
to  file  an  application  for  a  market  power 
determination  rather  than  a  rate  filing 
under  the  ICA.  Only  after  the 
Commission  concludes  that  the  oil 
pipeline  lacks  significant  market  power 
in  the  markets  in  which  it  proposes  to 
charge  market-based  rates  may  it  file 
market-based  rates. 

The  AOPL,  Kaneb,  and  Marathon 
argue  that  the  Commission  has 
overstepped  its  authority  under  the  ICA 


"Ordwr  No.  561.  Ill  FERC  Slats.  &  Regs.  1  30.q85 
a:  p.  30.958:  Cf.  Elizabethtown  Gas  Co.  v.  FEPC.  10 
F.3d  866  (D.C.  Cir.  1993). 

"908  F.2d  998.  1004  (DC.  Cir.  19901 


by  precluding  an  oil  pipeline  from 
charging  market-based  rates  until  the 
Commission  has  determined  that  the  oil 
pipeline  lacks  significant  market  power 
in  the  relevant  markets.  The  AOPL  and 
Kaneb  maintain  that  the  Commission 
will  be  improperly  suspending  market- 
based  rates  indefinitely  when  Section 
15(7)  of  the  ICA  permits  suspensions  for 
a  period  no  longer  than  seven  months. 
They  both  contend  that  the 
Commission's  procedure  is  unnecessary 
in  light  of  the  ICA's  refund  mechanism, 
which  protects  the  public  interest.  The  - 
AOPL  further  maintains  that  the 
Commission  is  acting  inconsistently 
with  its  approach  to  market-based 
determ.inatious  for  gas  storage  rates 
while  Kaneb  contends  that  the 
Commission  has  not  justified  disparate 
treatment  between  market-based  rate 
filings  and  cost-of-service  based  rate 
filings,  which  will  be  allowed  to  become 
effective,  subject  to  refund.  Marathon 
maintains  that  the  Commission  will 
violate  Section  6(3)  of  the  ICA  by 
opening  an  investigation  before  either  a 
rate  can  be  filed  or  go  into  effect.''' 

The  Commission  rejects  the  above 
arguments  as  collateral  attacks  on  Order 
No.  561.  ARCO  recognized  that  the 
present  rule  merely  implements  that 
regulation  when  it  stated  that  "the 
Commission  has  indicated  in  Order  No. 
561-A  that  it  intends  to  proceed  on  the 
basis  that  it  has  this  power"  to  prevent 
an  oil  pipeline  from  putting  into  effect 
a  market-based  rate  until  the 
Commission  concludes  that  the  oil 
pipeline  lacks  significant  market  power 
in  the  relevant  .markets. '^  Nonetheless, 
the  Commission  sees  no  merit  in  the 
above  arguments. 

The  indexing  method  sets  the 
maximum  lawful  rate  subject  to 
exceptions  which  must  be  proven.  For 
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'"The  classic  statement  on  the  informational  role 
of  prices  is  F.  Hayek,  "The  Use  of  Knowledge  in 
Society."  American  Economic  Review.  XXXV(4) 
519-30  (September.  1945).  On  the  natural  gas 
shortage  and  its  relation  to  historic  cost  of  service 
ratemaking  see  Stephen  Breyer  and  Paul  Mc.\voy. 
Energy  Regulation  by  the  Federal  Power 
Commission.  Brookings  56-88  (1974). 

' '  Farmers  Union  Central  Exchange.  Inc.  v.  FERC. 
734  F.2d  1486.  1510  (D.C.  Cir.  1984). 

^'  Elizabethtown  Gas  Co.  v.  FERC.  10  F.3d  866. 
870  (DC.  Cir.  1993).  citing  Tejas  Power  Corp.  v. 
FERC.  903  F.2d  998.  1004  (D.C.  Cir.  1990)  and 
Farmers  Union  Central  Exchange.  Inc  v.  FERC.  734 
F.2d  1486.  1510  (D.C.  Cir.  1984). 

"49U.S.C.  app.  1  (1988). 


'■*  Section  6(3)  of  the  ICA  provides:  No  change 
shall  be  made  in  the  rates,  fares,  and  charges  or 
joint  rates,  fares,  and  charges  which  have  been  filed 
and  published  by  any  common  carrier  in 
compliance  with  the  requirements  of  this  section, 
except  after  thirty  days'  notice  to  the  Commission 
and  to  the  public  published  as  aforesaid,  which 
shall  be  plainly  indicated  upon  the  schedules  in 
force  at  the  time  and  kept  open  to  public 
inspection:  Provided,  That  the  Commission  may.  in 
its  discretion  and  for  good  cause  shown,  allow 
changes  upon  less  than  the  notice  herein  specified, 
or  modify  the  requirements  of  this  section  in 
respect  to  publishing,  posting,  and  filing  of  tariffs, 
either  in  particular  instances  or  by  a  general  order 
applicable  to  special  or  peculiar  circumstances  or 
conditions:  Provided  further.  That  the  Commission 
is  authorized  to  make  suitable  rules  and  regulations 
for  the  simplification  of  schedules  of  rates,  fares, 
charges,  and  classifications  and  to  permit  in  such 
rules  and  regulations  the  filing  of  an  amendment  of 
change  in  any  rate,  fare,  charge,  or  classification 
without  filing  complete  schedules  covering  rates, 
fares,  charges  or  classification  not  changed  if,  in  its 
judgement,  not  inconsistent  with  Iho  public 
interest. 

"'Comments  at  9. 


purposes  of  analyzing  the  legal  issues 
presented,  the  Commission  must 
assume  that  market-based  rates  would 
be  higher  than  indexed  rates  because  an 
oil  pipeline  is  free  to  file  for  rates  under 
the  index  without  justification.  Hence, 
an  oil  pipeline  must  show  that  it  is 
entitled  to  an  exception  to  charge  more 
than  the  index  would  permit.  In  this 
context,  the  application  is  in  essence  a 
request  for  waiver  of  the  maximum  rate. 
Such  a  moratorium  on  filings  for 
market-based  rates  (except  under  the 
application  process)  comports  with  the 
Commission's  power  to  restrict  filings  of 
proposed  rates  higher  than  those 
determined  by  the  Commission  to  be 
just  and  reasonable."* 

It  is  true  that  this  treatment  of  market- 
based  rates  differs  from  the 
Commission's  approach  to  filings  by  oil 
pipelines  for  cost-based  rates.  However, 
the  difference  is  justified.  It  is 
appropriate  to  take  the  present  action 
with  respect  to  market-based  rates  for 
nil  pipelines  in  order  to  ensure  that 
presumed  market  forces  will  not  be  the 
ba.sis  of  effective  rates  for  the 
transportation  of  oil  when  an  oil 
pipeline's  application  [i.e..  its  waiver 
request)  is  under  consideration.'^  The 
Commission  cannot  permit  market- 
based  rates  without  an  affirmative 
showing  that  the  oil  pipeline  lacks 
significant  market  power  in  the  relevant 
markets.'" 

Because  the  Commission  is  taking  the 
approach  that  an  oil  pipeline  must  file 
an  application  for  market-based  rates, 
Marathon's  reliance  on  Section  6(3)  of 
the  ICA  is  misplaced.  Simply  put,  there 
is  no  rate  investigation.  Rather,  the 
investigation  is  into  whether  the  oil 
pipeline  possesses  significant  market 
power  in  the  relevant  markets. 

The  AOPL  also  maintains  that  the 
Commission  is  not  authorized  by  the 
ICA  to  adopt  market-power  filing 
requirements.  It  argues  that,  under 
Section  6(3)  of  the  ICA,  an  oil  pipeline 
seeking  to  change  its  rates  need  only  file 
a  notice  of  proposed  change  with  the 
Commission,  and  that  the  Commission's 


"■(,/.  Permian  Basin  Area  Rale  Cases.  390  U.S. 
747.  780  (1968).  ("The  Commission  may  under 
Sections  5  and  16  jof  the  Natura)  Gas  Act]  restrict 
filings  under  Section  4(d)  of  proposed  rates  higher 
than  those  determined  by  the  Commission  to  be  just 
and  reasonable.") 

"Formers  Union  Central  Exchange.  Inc  v.  FERC. 
734  F.2d  1486,  1510  (DC.  Cir.  1984). 

"Id.  With  respect  to  the  AOPL's  contention 
about  gas  storage  rates,  the  Commission  notes  that 
those  cases  were  considered  mostly  in  certificate 
proceedings.  While  Koch  Gateway  Pipeline 
Company's  proceeding  was  a  rate  filing,  it  involved 
the  continuation  of  an  experimental  program  that 
had  been  previously  approved  as  part  of  a 
setlUmenl.  66  FERC  161,385  (1994).  In  addition,  oil 
pipeline  market  cases  have  been  lengthy  and  have 
gone  beyond  the  statutory  su.spcnsion  [wriod. 


authority  under  that  action  is  limited  to 
rules  and  regulations  for  the 
"simplification"  of  schedules."*  The 
AOPL  adds  that  the  ICA  does  not 
require  the  submission  of  material  in 
justification  of  a  proposed  rate  change 
unless  and  until  that  rate  change  is  set 
for  hearing.  It  asserts  that  the  oil 
pipeline's  statutory  burden  of  proof 
under  Section  15(7)  of  the  ICA  does  not 
attach  until  the  matter  is  .set  for 
hearing.2o  The  AOPL  last  maintains  that 
the  Commission's  characterization  of 
the  market  power  application  as  a 
nonrate  filing  does  not  cure  the 
statutory  shortcoming  because  if  it  is  not 
a  rate  filing  there  is  no  statutory  basis 
for  the  application.  It  further  maintains 
that,  in  any  event,  the  characterization 
is  wrong  as  shown  by  the  caption  of  this 
proceeding  and  the  collection  of 
information  form  (FERC  550  'Oil 
Pipeline  Rates— Tariff  Filings'). 

As  discussed  in  the  order  in  Cost-of- 
Senice  Filing  and  Reporting 
Requirements  for  Oil  Pipelines,  issued 
contemporaneously  with  this  rule,  the 
Commission  has  the  authority  to  adopt 
filing  requirements  beyond  the  mere 
form  of  notices  and  schedules.  The 
Commission  may  require  information 
upon  which  to  determine  how  to  act  on 
a  filing.  In  any  event,  as  discussed 
above,  the  Commission  views  the 
application  required  here  as  in  essence 
a  waiver  request,  which  will  enable  the 
Commission  to  make  the  required 
affirmative  finding  that  the  oil  pipeline 
lacks  significant  market  power  in  the 
relevant  markets  before  it  permits 
market-based  rates  as  an  exception  to 
the  indexing  approach.  Nothing  in  the 
ICA  prevents  the  Commission  from 
setting  forth  the  requirements  of  a 
waiver  request,  including  placing  the 
burden  of  proof  on  the  person  seeking 
the  waiver.  Even  if  the  application  is  a' 
rate  change  under  Section  15(7),  the 
Commission  is  not  compelled  to  hold  a 
hearing,  but  if  it  does  hold  a  hearing,  the 
hearing  may  be  resolved  on  the  written 
record.  The  required  application  simply 
starts  the  hearing  process  and  the 
statutory  burden  of  proof  would  affix.-' 


■'•Comments  at  18. 

-"Section  15(7)  provides  in  pertinent  pari: 

At  any  hearing  involving  a  change  in  a  rale.  fare, 
charge,  or  classification,  or  in  a  rule,  regulation,  or 
practice,  the  burden  of  proof  shall  be  upon  the 
carrier  to  show  that  the  proposed  changed  rale,  fare, 
charge,  classification,  rule,  regulation,  or  practice  is 
just  and  reasonable,  and  the  Commission  shall  give 
to  the  hearing  and  decision  of  such  questions 
preference  over  all  other  questions  pending  before 
it  and  decide  the  same  as  speedily  as  pos&ible. 

"The  AOPL  maintains  that  the  scope  of 
discovery  is  limited  under  the  Commissions  rules 
of  practice  and  procedure  (18  CFR  385.4021a))  to 
issues  set  for  hearing.  It  submits  thai  the 
Commission  will  put  the  "procedural  idrl  hi-lorp 


With  respect  to  the  AOPL's  ■arguments- 
about  the  caption  to  this  proceeding,  il 
merely  reflects  the  end  resuh  of  the 
process — market-based  rates.  Furlher. 
the  form  for  the  collection  of 
information  merely  recognizes  the  end- 
result — oil  pipeline  rates  and.  in  anv 
event,  is  purely  ministerial. 

The  AOPL  maintains  that  the 
Commission's  market  power  application 
process  is  inconsistent  with  the  Act  of 
1992  streamlining  mandate  because  it 
violates  the  Act  of  1992's  requirements 
that  the  Commission  "develop 
streamlined  procedures  "to  avoid 
unnecessary  regulatory  costs  and 
delays',  "  that  "proceedings  address 
issues  raised  by  parties  with  real 
economic  interests,  and  that  Staff 
initiated  proceedings  be  limited  to 
"specific  circumstances.'  "»2  jt  thus 
■"submits  that  the  scope  of  any  marki-l 
power  investigation  should  be  liniiled  to 
(1)  rates  subject  to  a  valid  protest  by  an 
entity  with  a  demonstrated  economic 
interest  in  the  pipeline's  rate,  or  (2) 
markets  that  do  not  meet  Commission- 
established  screens."  ^'  It  asserts  that  the 
Commission's  failure  to  adopt 
substantive  guidelines  does  not  compiv 
with  the  Act  of  1992's  streamlining 
mandate. 

The  Commission  has  fully  complied 
with  the  mandate  of  the  Act  of  1992. 
The  Commission  has  adopted  the 
indexing  methodology,  which  is  "a 
simplified  and  generally  applicable 
ratemaking  methodology  for  oil 
pipelines  in  accordance  with  section 
1(5)  of  Part  I  of  the  |ICA)."J'' And,  the 
Commission  has  adopted  streamlined 
procedures  with  respect  to  rates 
established  under  that  methodologv. 
The  market-based  ratemaking  approach 
is  not  generally  applicable.  Therefore,  it 
must  be  optional  and  oil  pipeline 
specific.  Indeed,  the  Commission  doubts 
that  it  could  have  adopted  market -based 
ratemaking  as  the  simplified  and 
generally  applicable  ratemaking 
methodology  in  fight  of  the  court  s 
holding  in  Farmers  Union  that  the 
Commission  carmot  presume  the 
existence  of  competition  or  that  a 
competitive  price  will  be  within  a  just 


ihe  horse  by  requiring  production  of  di.stOM-ry— 
related  information  before  the  scope  of  i  onlesled 
issues  has  been  established."  Comments  at  40.  As 
stated  in  the  text,  the  Commission  has  the  auifioriu 
to  adopt  filing  requirements  and  to  spi  lonh  ihe 
requirements  for  a  waiver  as  the  first  stage  of  ihp 
investigation. 

'-Comments  at  25.  ARCO,  Marathon,  and  Davis 
similarly  argue  that  the  Commission  has  faili-n  short 
of  the  Act  of  1992's  streamlining  mandate. 

-'^Section  1801(a)  of  the    ,ct  1992. 
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and  reasonable  range."  In  any  event,  the 
Commission  believes  that  the  present 
regulations,  in  the  spirit  of  the  Act  of 
1992,  indeed  streamline  procedures  as 
to  market-based  rates  by  filling  a 
regulatory  void  with  respect  to 
procedures  and  by  minimizing  burdens 
by  obtaining  data  at  the  outset.  This 
should  avoid  uimecessary  regulatory 
costs  and  delays  and  result  in  informed 
decisions  with  respect  to  all  markets  in 
which  an  oil  pipeline  seeks  to  charge 
market-based  rates  rather  than  the 
generally  applicable  indexing 
methodology  or,  if  appropriate,  cost- 
based  rates.  In  addition,  the 
Commission's  requirements  for  standing 
are  applicable.^'  Last,  there  is  nothing  in 
the  Act  of  1992  even  suggesting  that  the 
Commission  must  adopt  substantive 
guidelines  for  market-based  rates, 
which,  as  discussed  below,  are  not 
warranted  at  this  time. 

C.  Disclosure  of  Confidential  Shipper 
Information 

The  AOPL  maintains  that  the  NOPRs 
filing  procedures  will  place  oil 
pipelines  in  the  untenable  position  of 
violating  their  statutory  duty  not  to 
disclose  conHdential  shipper 
information  in  order  to  comply  with  the 
rule.  The  AOPL  asserts  that  the 
Commission  cannot  by  rule  repeal  the 
statutory  protection  of  confidentiality 
provided  to  shipper  information  by 
Section  15(13)  of  the  ICA.  The  AOPL 
asks  the  Commission  "to  clarify  that 
nothing  in  the  NOPR  is  intended  to 
require  the  production  of  shipper 
information  otherwise  protected  by  ICA 
Section  15  (13)."  2^ 

Section  15(13)  of  the  ICA  makes  it 
unlawful  for  an  oil  pipeline  to  disclose 
"any  information  concerning  the  nature, 
kind,  quality,  destination,  consignee,  or 
routing  of  any  property  tendered  to"  the 
oil  pipeline  for  transportation,  "which 
information  may  be  used  to  the 
detriment  or  prejudice  of  such  shipper 
or  consignee,  or  which  may  improperly 
disclose  his  business  transactions  to  a 
competitor."  However,  Section  15(13) 
provides  certain  exceptions  to  allow 
"the  giving  of  such  information  in 
response  to  any  legal  process  under  the 
authority  of  any  State  or  Federal  court, 
or  to  any  officer  or  any  agent  of  the 
Government  of  the  United  States  •  •   • 
in  the  exercise  of  its  powers  •   *  «  " 

The  Commission  is  concerned  about 
the  possibility  that  an  oil  pipeline  might 
violate  Section  15(13)  and  subject  itself 


-'  Formers  Unions  Central  Exchange.  Inc.  v. 
FERC.  734  F.2d  1486.  1510  (D.C  Cir.  1984). 

*See  section  348.2(g)  referring  to  section  . 
143.2(b). 

-'Comments  at  23. 


to  a  misdemeanor  charge  under  Section 
15(14)  of  the  ICA  by  disclosing 
statutorily  protected  shipper 
information.  However,  the  Commission 
sees  no  reason  to  eliminate  the 
information  collection  in  the  proposed 
rule  on  that  ground.  Under  the  new 
procedural  rules  adopted  as  §  348.2,2" 
the  oil  pipeline  must  file  its  application 
for  a  market  power  determination  with 
the  Commission  and  provide  a  copy  of 
its  letter  of  transmittal,  without  a  copy 
of  the  application,  to  each  shipper  and 
subscriber  on  or  before  the  day  the 
material  is  submitted  to  the 
Commission.  Thereafter,  the  shipper  or 
subscriber  must  make  a  written  request 
for  a  copy  of  the  oil  pipeline's  complete 
application,  which  must  be  provided  by 
the  oil  pipeline. 

"The  Commission  will  adopt  the 
following  additional  approach  with 
respect  to  protected  shipper 
information.  First,  under  the  exception 
provided  by  Section  15(13),  the 
Commission  in  this  order  authorizes  an 
oil  pipeline  to  disclose  information  and 
materials  necessary  for  it  to  file  its 
application,  which  disclosure  in  the 
absence  of  this  order  might  be  deemed 
to  violate  Section  15(13).  Next,  as  with 
all  submissions  to  the  Commission  that 
include  privileged  information,  the  oil 
pipeline  should  file  its  application  for  a 
market  power  determination  with  a 
request  for  privileged  treatment  under 
Section  388.112  of  the  Commission's 
regulations.  As  required  by  that  section, 
the  oil  pipeline  must  indicate  the 
information  for  which  it  is  seeking 
privileged  treatment,  including 
identification  of  the  material  subject  to 
Section  15(13)  of  the  ICA.  However,  for 
administrative  convenience,  the 
Commission  is  requiring  the  oil  pipeline 
to  file  the  original  application  and  three 
copies  in  an  unredacted  form  rather 
than  only  the  original  as  required  by 
section  388.1 12(b)(ii)  of  the 
Commission's  regulations.  The  oil 
pipeline  must  file  the  remaining  eleven 
copies  required  by  section  348.2(a)  of 
this  rule  and  by  Section  388.112(b) 
without  the  mformation  for  which 
privileged  treatment  is  sought  as 
required  by  section  388.1 12(b)(iii). 

In  addition,  the  Commission  will 
require  the  pipeline  to  submit  a 
proposed  form  of  protective  agreement 
with  its  request  for  privileged  treatment 
and  with  its  letter  of  transmittal  to  its 
shippers  and  subscribers.  Any  shipper 
or  subscriber  seeking  a  complete  copy  of 
the  oil  pipeline's  application  must 
provide  the  oil  pipeline  with  an 
e.xecuted  copy  of  the  protective 
agreement  at  the  time  it  requests  a  copy 


of  the  oil  pipeline's  application.  The 
Commission  will  act  expeditiously  to 
resolve  any  controversies  about 
protective  agreements.  This  approach  is 
similar  to  that  used  in  litigated  cases  to 
prevent  the  disclosure  of  sensitive 
information  ^  and  akin  to  that  suggested 
by  the  AOPL  in  its  comments  to  the 
NOI.  This  approach  will  be  sufficient  to 
prevent  the  use  of  the  information  to  the 
detriment  or  prejudice  of  a  shipper  and 
will  not  result  in  the  improper 
disclosure  of  business  transactions  to  a 
competitor.^  Hence,  there  will  be  no 
violation  of  Section  15(13). 

VI.  Substantive  Guidelines  and  Screens 
and  Alternative  Procedures 

The  Commission  will  not  adopt 
substantive  standards,  including  screens 
and  rebuttable  presumptions  at  this 
time.  Instead,  the  Commission  will 
continue  to  develop  oil  pipeline 
precedents  on  a  case-by-case  basis 
through  the  application  procedure 
adopted  by  this  rule. 

The  AOPL,  Marathon,  and  ARCO 
maintain  that  the  Commission  should 
adopt  market  power  guidelines  in  this 
rule.  The  AOPL  contends  that  the 
absence  of  those  guidelines  threatens  to 
impose  undue  burdens  on  all 
participants  in  a  market-based  rate 
proceeding.  They  further  assert  that  the 
NOPR's  reliance  on  a  lack  of  consensus 
was  misplaced  because  the 
Administrative  Procedure  Act  (.^PA) 
does  not  require  consensus  as  a  prelude 
to  adoption  of  a  final  rule  and  that,  in 
any  event,  there  was  substantial  support 
for  streamlining  market  power 
determinations.  It  believes  that  without 
such  substantive  guidelines  a  market 
power  presentation  will  be  too  elaborate 
and  unfocussed  because  the  oil  pipeline 
will  fear  selecting  an  analjlical  model 
that  unknown  to  it  is  disfavored  by  the 
Commission.  It  thinks  the  industry  is 
facing  a  "regulatory  vacuum." 

The  AOPL,  Marathon,  and  ARCO 
suggest  the  Commission  adopt  certain 
guidelines  and  threshold  screens  in 
connection  with  establishing  rebuttable 
presumptions  as  a  means  of 
streamlining  market  power 
determinations.  They  maintain  that  the 
oil  pipelines  should  be  able  to  use 
BE  As  ^'  as  their  geographic  markets 
without  justification  as  proposed  by  the 
NOPR.  They  further  submit  that  the 


*See  infra. 


^Sop,  eg..  Phillips  Pipe  Line  Co..  Order  lo 
Produce  Shipper  Information  and  Enter  Protective 
Order,  Docket  No.  IS94-1-OO0  (January  10.  19<)4). 

"The  term  BEA  refers  to  United  States 
[)epartmenl  of  Commerce.  Bureau  of  Economic 
Analysis  Economic  Areas.  BEAs  are  geographic 
regions  surrounding  major  cities  that  are  intended 
to  represent  areas  of  actual  economic  activity- 


relevant  product  market  should  be 
delivered  pipelineable  petroleum 
products  (AOPL)  or  delivered 
pipelineable  barrels  of  both  refined  and 
unrefined  products  (Mamthon).  They 
also  maintain  that  the  ^Mimission 
should  establish  market  power  screens 
to  establish  rebuttable  presumptions  in 
connection  with  market  power 
determinations.  Marathon  suggests  an 
HHI "  of  2500.  ARCO  suggests  screens 
of  a  market  share  based  on  actual 
deliveries  or  capacity  of  less  than  45 
percent  into,  for  example,  a  BEA  or  a 
market  share  of  55  percent  combined 
with  an  HHI  of  2500  or  less  based  on 
capacity  data,  The  AOPL  refers  to  those 
screens  as  suggested  by  Williams  '^  and 
Buckeye^*  and  refers  to  a  third 
threshold  of  a  ten  percent  market  share 
for  potential  waterbased  traffic. 

On  the  other  hand,  Alberta,  Total,  the 
Farmers,  and  Sinclair  support  the 
Commission's  decision  not  to  set 
substantive  standards  and  to  develop 
precedents  on  a  case-by-case  basis.  They 
igree  with  the  NOPR  that  no  consensus 
exists  among  affected  groups  about 
substantive  standards  and  maintain  that 
the  Commission  should  not  consider 
establishing  substantive  standards  until 
it  has  gained  more  experience  from  a 
number  of  applications  for  market  rates. 
Total  and  the  Farmers  submit  that  the 
Commission  properly  rejected  the  use  of 
HHIs  as  screens  to  avoid  arbitrary 
results.  Sinclair  approves  of  the 
Commission's  decision  not  to  establish 
generic  standards  about  geographic 
markets  and  to  place  the  biu-den  on  the 
oil  pipeline  to  show  the  relevance  of 
any  BEA. 

The  Commission  recognizes  that  the 
APA  does  not  require  a  consensus  to 
adopt  rules.  However,  here,  where  the 
Commission  has  the  very  limited 
experience  of  two  oil  pipeline 
proceedings  with  respect  to  market 
power  determinations,  this  lack  of 
consensus  among  the  parties  most 
affected  suggests  to  the  Commission  that 
it  should  proceed  cautiously  on  a  case- 
by-case  basis  to  ensure  that  markets  are 
not  presumed  to  be  competitive." 
Hence,  the  Commission  at  this  time  is 


"•'The  HHI  stands  for  the  Herfindahl-Hirschman 
Index,  which  calculates  market  concentration  by 
summing  the  squares  of  individual  market  shares  of 
all  the  firms  in  the  market.  For  e.xaniple,  if  each  of 
four  firms  has  a  25  percent  share  of  the  market,  the 
HHI  for  the  market  would  be  .2500  ((.25  x  .25)4)  or 
2500  in  nontechnical  terms. 

"Williams  Pipe  Line  Co..  68  FERC  1  61.136 
(1994). 

"Buckeye  Pipe  Line  Co..  53  FERC  1  61.473 
(1990),  orderon  rehg,  55  FERC  1  61.084  (1991). 

^'Farmers  Union  Central  Exchange.  Inc.  v.  FERC. 
734  r.2d  1486.  1510  (DC  Cir.  1984). 


not^adopting  substantive  guidelines  and 
screens.-** 

The  Commission  sees  no  regulatory 
vacuum  as  asserted  by  the  AOPL.  The 
Commission's  procedural  regulations  set 
forth  clearly  what  matters  are  pertinent 
in  determining  significant  market 
power— e.g.,  geographic  and  product 
markets,  HHIs  and  market  share.  The 
Commission  does  not  view  the  lack  of 
screens  as  unfair  or  imduly 
burdensome.  As  with  any  proponent, 
the  oil  pipeline  must  make  its  most 
persuasive  case  for  its  position. 

With  respect  to  specific  screen  issues, 
the  Commission  is  not  ready  to  adopt 
BEAs  as  the  defined  or  presumed 
geographic  market  in  the  absence  of 
more  experience  in  determining 
relevant  geographic  markets.  Similarly, 
the  Commission  is  not  ready  to  adopt  a 
specific  definition  of  product  market. 
Nor  can  the  Commission  at  this  time 
adopt  presumptions  about  mark»t  power 
determinations.  The  Commission 
prefers  to  gain  more  experience  with 
specific  cases  to  develop  HHl  (market 
concentration)  and  market  power 
criteria  for  oil  pipelines. "  These  issues 
should  all  be  pursued  cautiously  on  a 
case-by-case  basis  to  ensiu-e  that  markets 
are  not  assumed  to  be  competitive.  Of 
course,  as  more  experience  is  gained, 
precedent  can  serve  as  well  as 
presumptions  to  provide  guidance. 

The  AOPL  contends  that  the  proposed 
application  process  is  unfair  because  an 
oil  pipeline  must  shoulder  its  burden  of 
proof  prior  to  knowing  whether  the 
competitiveness  of  a  market  has  been 
challenged.  Both  the  AOPL  and  ARCO 
suggest  alternative  procedures  based  on 
the  use  of  screens.  Total,  the  Farmers, 
Petrochemical,  and  Sinclair  approve  of 
the  Commission's  procedural  rules 
requiring  the  oil  pipeUne  to  file  a  case- 
in-chief at  the  outset.  Total  maintains 
that  this  will  lessen  the  burden  on 
parties  to  a  market  power  case.  It 
suggests  that  the  burden  could  be 
further  minimized  and  the  analytical 
quality  of  the  data  enhanced  if  the 
Commission  would  direct  staff  to 
aggregate  oil  pipeline  data  by  origin  and 
destination  markets.^* 

As  indicated  above,  the  Commission 
is  not  adopting  any  market  power 
screens.  Hence,  it  rejects  the  AOPL's 
and  ARCO's  proposed  alternative 


"•The  comments  to  the  NOI.  among  oihpr  things, 
indicated  a  lack  of  consensus  about  I  he  use  of  BK.'Ks 
and  the  appropriate  level  for  an  HHI  screen. 

"Geographic  and  product  markets  and  HHIs  and 
market  pxjwer  are  also  discussed  infra 

'"In  example.  Total  states  that:  "delivery-basm) 
market  shares  of  pipelines  can  be  aggrpgaled  lo 
calculate  delivery-based  HHIs.  The  availability  of 
such  studies  to  shippers  would  minimize  iheir 
burden  of  constructing  an  answer  loa  pipeline's 
direct  case."  Comments  al  2,  3. 


procedures.  In  any  event,  the 
Commission  sees  no  unfairness  in 
adopting  the  proposed  case-in-chief 
approach  in  Heu  of  the  "Buckeye" 
approach.^?  The  Commission  is 
requiring  no  more  than  an  oil  pipeline 
bear  its  burden  of  proof  in  a  fashion  that 
ensures  that  there  is  no  reliance  on 
presumed  market  forces. •»  Last,  the 
Commission,  as  part  of  this  rule,  sees  no 
reason  to  direct  staff  to  aggregate  oil 
pipeline  data. 

ARCO  suggests  that  if  an  oil  pipeline's 
indexed-based  rates  are  challenged  as 
substantially  exceeding  its  increase  in 
costs,  the  oil  pipeline  should  be  allowed 
to  advance  a  market-based  justification 
of  those  rates  in  a  Buckeye  bifurcated 
procedure.  The  Commission  rejects 
ARCO's  suggestion  because  it  is 
appropriate  to  keep  cost  challenges  lo 
indexed  rates  separate  from  market- 
based  rate  cases.  For  example,  under 
ARCO's  proposal,  if  the  oil  pipeline 
failed  in  its  market-based  defense,  it 
would  still  be  able  to  defend  on  cost 
grounds.  The  Commission  believes  it 
better  for  the  oil  pipeline  to  defend 
solely  on  cost  grounds  under  Order  No. 
561.  An  oil  pipeline  may  file  an 
application  for  market-based  rates  at  any 
time. 

Buckeye  asks  about  noncompetitive 
markets  after  others  are  found  to  be 
competitive.  It  asks  the  Commission  lo 
clarify  that  it  will  "permit  substantially 
competitive  pipelines  to  propose 
alternative  ratemaking  programs  or 
approaches  that  do  not  apply  ihe  index 
to  their  less  competitive  nrarkets.  "  •»'  It 
also  is  concerned  about  the  difficulty  of 
an  allocation  of  costs  between 
competitive  and  noncompetitive 
markets  under  a  cost-of-sen  ice  analysis 
if  raised  by  the  shipper  or  oil  pipeline. 

The  Commission  sees  no  neeti  lo 
discuss  Buckeye's  requests  and 
concerns  here.  Any  oil  pipeline  seeking 
a  waiver  from  the  index  for  another 
approach  for  noncompetitive  markels 
may  file  such  a  waiver  request  with  its 
application  for  market-based  rates. 

VU.  Monitoring  and  Constraints 

As  in  the  NOPR,  the  Commission 
proposes  no  generic  constraints  on  the 
level  of  market-based  prices  or  on  their 
duration.  In  addition,  the  Commission 


'"  In  general,  an  oil  pipeline  tariff  filing  was  m>\ 
suspended  or  investigated  unless  it  was  prolestml. 
Under  the  "BucAeye"  approach,  if  its  rales  were 
protested,  the  oil  pipeline  could  elect  at  the  hciiring 
to  prove  it  lacked  significant  market  power,  filing 
its  case-in-chief  after  discovery.  See  BLfkrye  Pipe 
LineCo.  44  FERC  161.066  (1988). 

••formers  Union  Central  Exchonqe.  Im  \.  FEHC. 
734  F.2d  1486.  1510  (DC.  Cir.  1984'). 

*'  Comments  at  8.  Buckeye  refers  to  its  own 
program  but  states  that  it  does  not  $i;j.$e$l  lhi<' 
ije  addressed  here. 
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proposes  no  mechanism  to  monitor 
market -based  rates. 

Sinclair  maintains  that  the 
Commission,  to  discharge  its 
responsibilities  under  the  ICA.  must 
impose  price  caps  and  term  limits  on 
market-based  rates.  The  Farmers  submit 
that  any  market-based  rates  should  be 
experimental  and  for  a  trial  period  such 
as  the  three-year  period  allowed  in 
Buckeye.  They  argue  that  this  will  allow 
the  Commission  and  shippers  to  judge 
whether  competition  is  actually 
effective  in  a  particular  market.  In 
addition,  they  maintain  that  the  final 
rule  should  require  applicants  for 
market-pricing  authority  to  propose 
specific  safeguards  against  the  risk  that 
competition  will  not  effectively 
constrain  rate  increases. 

Alberta  maintains  that  the 
Commission  should  require  an  oil 
pipeline  to  file  comprehensive 
information  about  the  markets  in  which 
it  is  charging  market  rates  so  that  the 
Commission  can  examine  whether  the 
pipeline  has  been  able  to  exercise 
significant  market  power.  It  also 
suggests  that  the  Commission  monitor 
an  oil  pipehne's  earnings  because 
comparison  of  its  earnings  prior  to  using 
market  rates  to  its  earnings  thereafter 
may  indicate  that  it  has  exerted 
monopoly  power.  Alberta  further 
suggests  the  Commission  reconsider 
adopting  a  rate  trigger  mechanism  as  a 
safeguard  against  monopoly  rents  and  to 
provide  a  tolerance  level  around  rates  to 
ensure  they  do  not  stray  from  a  zone  of 
reasonableness. 

The  Commission  concludes  that  there 
is  no  need  to  adopt  generic  rules  about 
constraints  on  the  level  or  duration  of 
market-b  ised  prices.  This  is  a  matter  to 
be  considered  in  individual  cases  in 
light  of  the  circumstances  there.  The 
Commission  does  not  consider  the 
market-based  rate  approach  for  oil 
pipelines  generically  as  experimental  or 
in  need  of  a  trial  or  in  need  of  generic 
safeguards,  such  as  rate  triggers.  All 
such  issues  can  be  discussed  in  the 
context  of  an  individual  case. 

The  Commission  will  be  able  to 
adequately  monitor  market-based  rates 
through  price  changes  because  the  oil 
pipeline  must  file  its  rates.  In  addition, 
the  Commission  can  monitor  the  oil 
pipeline's  aggregate  earnings  through  its 
Form  No.  6  filing. 

VIII.  The  Rule 

The  Commission  is  amending 
subchapter  P  of  its  regulations, 
Regulations  Under  the  Interstate 
Commerce  Act,  by  adding  a  new  Part 
348  to  those  regulations.  Section 
348.1(a)  requires  an  oil  pipeline  to  file 
a  statement  of  position  and  supporting 


statements  with  its  application.  Section 
348.1(b)  provides  that  an  oil  pipeline's 
statement  of  position  must  include  an 
executive  summary  of  its  statement  of 
position  and  a  statement  of  material 
facts.  The  latter  must  include  citation  to 
the  supporting  statements,  exhibits, 
affidavits,  and  prepared  testimony.  In  its 
statement  of  position,  the  oil  pipeline 
would  be  expected  to  present  its 
arguments  in  favor  of  its  position  that  it 
lacks  significant  market  power  in  the 
relevant  markets.  The  Commission 
received  no  comments  about  the 
specifics  of  Sections  348.1(a)  and  (h).*- 

Section  348.1(a)  requires  that  an  oil 
pipeline  seeking  a  market  power 
determination  include  with  its 
application  the  information  required  by 
section  348.1(c).  Under  section  348.1(c) 
the  oil  pipeline  must  include  certain 
designated  information.  The 
information  required  is  mostly  factual 
and  is  relevant  to  measuring  the  oil 
pipeline's  ability  to  exercise  market 
power  in  the  relevant  markets.  That 
measurement  will  enable  the 
Commission  to  determine  whether  the 
oil  pipeline  can  exercise  significant 
market  power  by  profitably  maintaining 
its  prices  significantly  above 
competitive  levels  for  a  significant 
period. 

The  Commission  is  requiring  the  oil 
pipelines  to  essentially  file  the  same 
information  as  the  Commission  has 
analyzed  in  the  past  in  oil  pipeline 
proceedings  with  respect  to  market 
power  determinations.  In  brief,  the 
Commission  is  first  requiring  the  oil 
pipeline  to  define  the  relevant  markets 
to  be  analyzed.  It  must  identify  the 
geographic  areas  and  the  products  to  be 
analyzed  to  establish  the  relevant 
markets  for  which  to  determine  market 
power.  For  example,  the  inquiry  might 
be,  does  the  oil  pipeUne  possess 
significant  market  power  over  the 
transportation  of  crude  oil  into  the 
Houston  area?  Further,  the  Commission 
is  requiring  the  oil  pipeline  to  identify 
the  competitive  transportation 
alternatives  for  its  shippers,  including 
potential  competition,  and  other 
competition  constraining  its  rates. 
Finally,  the  oil  pipeline  must  compute 
the  market  concentration  for  the 
relevant  markets  (the  HHI)  and  other 
market  power  measures  based  on  the 
information  provided  about 
competition.  The  Commission  will  be 
able  to  analyze  the  oil  pipeline's 
information  and  its  measures  of  market 
concentration  and  power  to  determine  if 


the  oil  pipeline  lacks  significant  market 
power  in  the  relevant  markets. 

If  a  record  about  a  market  has  been 
established  in  an  oil  pipeline 
proceeding,  anther  oil  pipeline  may 
make  use  of  al^ff  part  of  that  record  in 
satisfying  its  burden  to  present 
information  to  the  extent  the  other 
record  contains  relevant  public 
information  which  is  not  out-of-date.*^ 
The  Commission  turns  to  the  specific 
supporting  statements. 

A.  Statement  A — Geographic  Market 

In  Statement  A,  the  Commission  is 
requiring  that  the  oil  pipeline  describe 
the  geographic  markets  in  which  it  seeks 
to  make  a  showing  that  it  lacks 
significant  market  power.  The  oil 
pipeline  must  explain  why  its  method 
for  selecting  the  geographic  markets  is 
appropriate.  The  Commission  also  is 
requiring  the  oil  pipeline  to  include 
both  relevant  origin  and  destination 
markets  in  its  evidentiary  presentation. 
This  will  provide  interested  parties  with 
complete  information  about  competition 
at  the  supply  and  delivery  ends  of  the 
pipeline  system.  The  Commission  is  not 
requiring  the  oil  pipeline  to  file  a 
market  analysis  of  each  point-to-point 
corridor.  The  Commission  concludes 
that,  in  light  of  the  significant  point-to- 
point  traffic  in  the  oil  pipeline  industry, 
this  would  be  too  onerous  a  requirement 
at  the  filing  stage,  that  a  point-to-point 
corridor  analysis  may  exclude 
competitive  alternatives  to  the  reletant 
service  and.  in  some  instances,  it  could 
provide  an  inaccurate  picture  of  market 
concentration.  However,  a  proteStant 
may.  as  part  of  its  response  to  the  oil 
pipeline's  application,  seek  to  prove 
that  in  the  particular  circumstances  a 
point-to-point  corridor  approach  should 
be  used  to  determine  the  appropriate 
geooraphic  market. 

Tne  Commission  is  not  requiring  an 
oil  pipeline  to  file  pursuant  to  any 
particular  geographic  market  definition. 
But  the  Commission  expects  that  oil 
pipelines  will  propose  to  use  BEAs  as 
their  geographic  markets.  In  that  event, 
the  burden  will  be  on  the  oil  pipeline 
to  explain  why  its  use  of  BEAs  or  any 
other  definition  of  the  geographic 
market  is  appropriate.  If  a  pipeline  uses 
BEAs.  it  must  show  that  each  BEA 
represents  an  appropriate  geographic 
market.  Of  course,  the  oil  pipeline  may 
choose  to  define  its  relevant  geographic 
markets  at  a  sub-BEA  level,  such  as  by 
a  given  radius  around  its  terminals.  As 
with  BEAs.  the  oil  pipeline  must 
explain  why  this  geographic  market 
definition  is  appropriate. 


■•-The  argument  that  it  is  unfair  to  require  the  oil 
pipeline  applicant  to  fileacase-in<hierat  the 
outset  was  discussed  above. 


*'FERC  Stats.  &  Regs.  Proposed  Kegiilatioiis 
1.32.508  at  p.  32.889. 


The  AOPL,  ARCO.  and  Marathon 
maintain  that  the  Commission  should 
establish  BEAs  "as  the  generally 
applicable  means  for  determining 
relevant  geographic  markets"  or 
"ia]lternatively  the  'explanation'  that 
use  of  BEAs  to  define  relevant 
geographic  markets  complies  with 
Commission  precedent  should  satisfy  a 
pipeline's  obligation  to  explain  its 
chosen  approach."""  The  AOPL  refers  to 
Buckeye  and  Williams  as  such 
precedents  employing  BEAs  to  define 
relevant  geographic  markets. 

Alberta,  Total,  and  the  Farmers 
support  the  Conunission's  geographic 
market  proposal.  Alberta  maintains  that 
the  geographic  size  of  markets  will 
depend  on  many  factors.  Total  submits 
that  there  are  many  instances  where 
BEAs  are  larger  than  a  relevant 
geographic  market  area,  such  as  where 
a  pipeline  needs  two  terminals  to  serve 
distinct  population  centers.  It  further, 
states  that  it  does  not  object  to  the 
Commission's  proposal  to  allow 
pipelines  to  submit  data  on  a  BEA  basis, 
provided  that  shippers  have  the  right  to 
contend  that  the  BEA  is  too  large.  In 
addition.  Total  states  that  it  supports  the 
Commission's  conclusion  that  shippers 
should  be  entitled  to  present 
information  demonstrating  that  it  may 
be  appropriate  to  utilize  a  point-to-point 
transportation  corridor  market  as  the 
relevant  geographic  market.  The 
Farmers  maintain  that  it  is  far  more 
reahstic  to  define  relevant  geographic 
markets  on  a  fact  basis  than  on  the  basis 
of  arbitrary  BEAs. 

The  Commission  rejects  the  oil 
pipelines'  requests  with  respect  to 
BEAs.  As  stated  above,  the  Commission 
believes  that  the  appropriate  geographic 
markets  should  be  determined  in  each 
proceeding  based  on  its  facts.  The 
burden  is  on  the  proponent  of  any 
particular  definition. 

The  AOPL  also  argues  against  the 
proposal  to  include  origin  markets.  It 
states  that  the  Commission  provided  no 
rationale  in  the  NOPR  and  that  in 
Buckeye  and  Williams  the  Commission 
rejected  arguments  that  it  consider 
origin  markets  and  focused  only  on 
destination  markets.  It  adds  that  this 
complexity  is  not  needed  when  there  is 
little  reason  to  be  concerned  about 
monopsony  power  in  origin  markets, 
that  an  analysis  of  each  end  of  point-to- 
point  service  would  significantly 
increase  the  burden  on  oil  pipelines, 
and  that  the  definition  of  origin  market 
is  a  matter  of  some  uncertainty  owing  to 
interconnections.  The  AOPL  asserts  that 
a  competitive  analysis  of  origin  markets 
should  be  required  only  when  proposed 


by  an  oil  pipeline  or  if  a  shipper  raise* 
an  issue  of  market  power  in  origin 
markets. 

On  the  other  hand.  Alberta  and  the 
Farmers  support  the  Commission's 
proposal  to  include  origin  markets. 
Alberta  maintains  that  an  oil  pipeline 
need  only  possess  market  power  in 
either  an  origin  or  destination  market  to 
exert  market  power  in  a  transportation 
corridor.  The  Farmers  state  that  while 
the  NOPR  properly  allows  protestants  to 
seek  corridor  market  definitions,  there  is 
no  justification  for  requiring  protestants 
to  bear  the  burden  of  proof  and  that  if 
a  protestant  raises  the  issue  of  corridor 
market  power,  the  burden  of  proof 
should  remain  with  the  applicant  as 
part  of  its  overall  burden  of  establishing 
the  relevant  geographic  market. 

The  Commission  concludes  that  it  is 
appropriate  to  include  origin  markets  in 
the  geographic  market  information.  At 
this  time,  the  Commission  is  still 
concerned  about  the  possibility  of 
monopsony  power.  The  Commission 
agrees  with  the  Farmers  that  the 
ultimate  burden  of  proof  is  on  the  oil 
pipeline  to  establish  the  relevant 
geographic  market.  However,  a 
proponent  of  corridor  geographic 
markets  must  come  forward  vdth  an 
adequate  presentation  to  warrant 
rebuttal  by  the  oil  pipeline. 

B.  Statement  B— Product  Markets 

In  Statement  B,  the  Commission  is 
requiring  the  oil  pipeline  to  identify  the 
product  market  or  markets  for  which  it 
seeks  to  establish  that  it  lacks  significant 
market  power.  The  oil  pipeUne  must 
explain  why  the  particular  product 
definition  is  appropriate. 

Under  the  ICA.  tne  Commission 
regulates  the  transportation  of  oil  by 
pipeline.*'  In  a  market  power  analysis, 
the  Commission  must  determine  the  oil 
pipeline's  ability  to  exercise  market 
power  over  this  transportation  service. 
However,  a  market  power  analysis  in 
general  cannot  be  made  solely  in  the 
context  of  transportation  rates.  Where 
competitive  alternatives  constrain  the 
applicant's  abiUty  to  raise  transport 
prices,  the  effect  of  such  constraints  are 
ultimately  reflected  in  the  price  of  the 
commodity  transported.  Hence,  the 
delivered  commodity  price  (relevant 
product  price  plus  transportation 
charges)  generally  will  be  the  relevant 
price  to  be  analyzed  for  making  a 
comparison  of  the  alternatives  to  a 
pipeline's  services.  However,  in  »ome 
instances  such  as  for  origin  markets  or 
crude  oil  pipelines,  it  may  be 
appropriate  to  make  a  case  based  only 
on  transportation  rates.  A  pipeline  may 


"AOPLs coaunents at  41. 
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elect  to  file  such  a  case  and  a  protestant 
may  argue  that  such  a  case  is 
appropriate.  In  either  event,  the  burden 
of  establishing  the  relevant  product 
market  remains  on  the  oil  pipeline. 

The  Commission  is  not  requiring  a 
specific  way  to  define  the  product 
markets.  The  relevant  product  market 
first  would  be  distinguished  between 
the  transportation  of  crude  oil  and  the 
transportation  of  refined  products. 
Crude  oil  transportation  could  further 
be  divided  to  include  transportation  of 
natural  gas  liquids  while  products 
transportation  could  be  delineated  by 
type,  such  as  motor  gasoline,  distillates, 
or  jet  fuel.  The  oil  pipeline  should,  in 
the  first  instance,  select  its  product 
market  and  the  burden  is  on  the  oil 
pipehne  to  justify  its  choice. 
The  AOPL  argues  that  the 
Commission  is  unjustifiably  retreating 
from  the  standard  of  Buckeye  and 
Williams — "delivered  pipelineable 
petroleum  products."  It  maintains  that 
this  standard  should  be  the  generally 
applicable  method  for  identifying      - 
relevant  product  markets,  with 
participants  free  to  argue  for  exceptions 
as  appropriate. 

Total  maintains  that  the  Commission 
has  correctly  recognized  that  crude  and 
product  markets  can  and  should  be 
divided  further  into  differentiated 
products.  It  argues  that,  in  order  to 
minimize  the  need  for  discovery,  the 
Commission  should  require  that  the 
delivery  data  be  submitted  by  crude  and 
product  type  and  that  capacity  relied 
upon  in  HHI  calculations  should  be 
segregated  by  crude  types  and  product 
types.  It  further  submits  that  oil 
pipelines  should  be  further  required  to 
identify  all  alternatives  of  the  same 
crude  type  or  products  which  are  t)eing 
transported  by  the  pipeline  seeking  a 
market-power  demonstration. 

The  Commission  reiterates  that  it  is 
up  to  the  oil  pipeline  to  identify  the 
product  market  or  markets  for  which  it 
seeks  to  establish  that  it  lacks  significant 
market  power.  As  stated  above,  the 
Commission  is  not  establishing  at  this 
time  any  presumptions  as  suggested  by 
the  AOPL.  Nor  will  the  Commission 
require  the  oil  pipeline  to  submit 
information  by  crude  and  product  type 
as  proposed  by  Total.  This  would  be  too 
onerous  at  the  outset.  However,  in 
identifying  competition,  as  suggested  by 
Total,  the  type  identification  should 
match  that  of  the  oil  pipeline's 
commodity  type  used  to  determine  the 
product  market. 

The  AOPL  also  contends  that  the 
Commission's  discussion  of 
transportation  in  the  product  context  is 
"problematic."  It  argues  that  if  it  "is 
intended  to  address  relevant  price  for 
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the  purpose  of  comparing  competitive 
alternatives  to  all  pipeline 
transportation,  it  simply  is  misplaced 
and  should  be  shifted  to  a  discussion  of 
how  to  define  market  power,"  but  if  the 
Commission  intends  to  require  relevant 
product  markets  to  be  defined  to 
include  transportation,  or  the 
transportation  of  particular  products, 
the  discussion  would  represent  a 
significant  break  with  Buckeye  and 
Williams  which  recognized  that  relevant 
product  market  could  include  non- 
transportation  alternatives,  such  as 
refiners.-**  It  asks  the  Commission  at  a 
minimum  to  clarify  that  "no  such 
narrowing  of  the  definition  of  'relevant 
product  markets'  was  intended." -"^ 

The  Commission  is  not  narrowing  the 
definition  of  relevant  product  market  by 
defining  it  in  terms  of  the  transportation 
of  the  commodity.  That  definition  of 
relevant  product  market  simply 
recognizes  that  the  Commission 
regulates  the  transportation  rate.  As  the 
AOPL  maintains,  non-transportation 
factors,  such  as  competition  from 
refiners,  are  an  element  in  an  analysis 
of  an  oil  pipeline's  market  power  with 
respect  to  the  pertinent  product. 

Sinclair  is  concerned  about  the 
NOPR's  statement  that  "the  delivered 
commodity  price  (relevant  product  price 
plus  transportation  charges)  generally 
will  be  the  relevant  price. "■*"  It  assumes, 
and  seeks  clarification,  that  the  term 
"product"  applies  to  both  petroleum 
products  and  crude  oil.  It  further  urges 
that  the  Commission  "state  that  the  use 
of  any  delivered  price  concept  in  a 
market  power  analysis  is  directed  to  the 
market  power  which  a  pipeline 
exercises  with  respect  to  shippers — not 
with  respect  to  the  price  ultimate 
consumers  pay  for  refined  petroleum 
products."  It  maintains  that  the 
Commission  should  do  this  because 
shippers,  and  not  end  users,  are  the 
protected  class  under  the  ICA.*'  Sinclair 
further  urges  the  Commission  to  reflect 
on  the  particular  situations  in  which  the 
delivered  price  concept  is  useful  in 
market  power  analysis,  such  as  in 
developing  the  geographic  contours  of 
the  market.  It  further  contends  that  it 
must  be  recognized  that  it  is  a  pipeline's 
-  ability  to  increase  its  transportation 
rates,  and  not  the  delivered  price,  that 
must  be  the  ultimate  focus  of  the 
analysis.  It  specifically  refers  to  crudo 
oil  origin  markets,  where  the  net-back 
price  is  pertinent,  and  to  captive 


■^Comments  al  44. 
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refiners  in  the  origin  market  of  a 
product  pipeline,  which  refiner  could 
be  adversely  affected  by  a  rate  increase 
by  an  inability  to  raise  prices  in  the 
retail  market.  Sinclair  suggests  that 
protestants  should  always  be  given  the 
opportunity  to  conduct  discovery  and 
present  evidence  with  respect  to  a 
pipeline's  ability  to  unilaterally  raise  its 
transportation  rates  and  that  there 
should  not  be  any  narrow  bounds  on  the 
relationship  between  the  commodity 
price  and  a  pipeline's  market  power. 

Sinclair  is  right  that  the  product 
referred  to  in  the  NOPR  was  both 
petroleum  products  and  crude  oil. 
Sinclair  is  also  correct  thai  the 
Commission's  analysis  reflects  market 
power  vis  a  vis  shippers  and  not 
consumers.  This  is  because,  whether  or 
not  the  ICA  is  intended  to  protect 
consumers,  it  is  the  rate  paid  by 
shippers  that  must  be  just  and 
reasonable.5"  Sinclair's  other  arguments 
should  be  presented  in  a  particular  case 
when  the  Commission  inust  consider 
the  appropriate  determination  of  the 
geographic  and  product  market.  The 
Commission  will  consider  requests  for 
discovery  when  it  determines  what 
future  proceedings  are  appropriate  after 
protests  are  filed. 

C.  Statement  C — Pipeline  Facilities  and 
Services 

In  Statement  C,  the  Commission  is 
requiring  the  oil  pipeline  to  describe  its 
own  facilities  and  services  in  the 
relevant  markets  identified  in 
Statements  A  and  B.  Statement  C  must 
include  all  pertinent  data  about  the 
pipeline's  facilities  and  services  in  those 
markets.  For  example,  without 
limitation,  the  oil  pipefine  would  have 
to  include  data  on  the  capacity  of  its 
facilities,  on  its  throughput,  on  its 
receipts  in  its  origin  markets,  on  its 
deliveries  in  its  destination  markets  and 
to  its  major  consuming  markets,  and  the 
mileage  between  its  terminals  and  its 
major  consuming  markets.  Data  should 
be  supplied  for  each  commodity  carried, 
such  as  jet  fuel,  gasoline,  etc. 

The  AOPL  maintains  that,  aside  from 
its  origin  market  objection,  the  proposed 
Statement  C  would  require  extremely 
sensitive  shipper  receipt  and  delivery 
information,  which,  in  many  instances, 
would  constitute  disclosure  of 
confidential  shipper  information  in 
violation  of  Section  15(13)  of  the  ICA. 
It  adds  that  disclosure  of  data  for  each 
commodity  carried  would  compound 
the  problem.  It  makes  two  requests. 
First,  Statement  C  should  be 
.streamlined  to  require  only  information 


''"  Farmers  Union  Central  Exchannp.  Im 
734  F.2d  1486.  1507  (D.C.  Cir.  1984). 


V   FERC. 


likely  to  influence  the  ultimate  market 
power  determination  and,  second,  some 
mechanism  must  be  developed  to 
safeguard  the  confidentiality  of  the 
information  filed. 

Alberta  and  Total  support  the 
Commission's  proposal  to  collect 
detailed  data.  Total  adds  that  the 
Commission  should  direct  its  staff  to 
aggregate  delivery  data  submitted  by  all 
pipelines  serving  each  BEA  and 
calculate  delivery-based  HHIs  because 
the  availability  of  such  studies  would 
reduce  the  need  and  difficulty  of 
obtaining  such  data  in  discovery.  It 
further  states  that  the  delivery  data  also 
will  be  useful  to  determine  the  extent  of 
excess  capacity  and  to  determine  the 
likelihood  that  terminals  would  be 
constructed  in  response  to  a  rate 
increase  because  it  is  necessary  to  know 
the  extent  of  available  uncommitted 
upstream  capacity  and  supplies  to  serve 
a  new  terminal. 

The  Commission  rejects  the  AOFL's 
request  that  Statement  C  require  only 
data  likely  to  influence  the  ultimate 
market  power  determination  because  it 
would  enable  the  oil  pipeline  to  make 
that  determination  at  the  outset.  The 
AOPL's  concern  about  safeguarding  the 
confidentiality  of  sensitive  information 
is  being  addressed  through  a  change  in 
procedures  as  discussed  above.  In  this 
rule,  the  Commission  will  not  direct 
staff  to  collect  aggregate  delivery  data 
and  calculate  delivery-based  HHIs. 
However,  if  the  Commission  receives 
sufficient  data  to  make  collection 
warranted,  it  may  reconsider  this  in  the 
future. 

D.  Statement  D — Competitive 
Alternatives 

In  Statement  D,  the  Commission  is 
requiring  the  oil  pipeline  to  describe 
available  transportation  alternatives  in 
competition  with  the  oil  pipeline  in  the 
relevant  markets  and  other  competition 
constraining  the  oil  pipeline's  rates  in 
those  markets.  To  the  extent  available. 
Statement  D  must  include  all  pertinent 
data  about  transportation  alternatives 
and  other  constraining  competition.  For 
example,  the  oil  pipeline  would  have  to 
include  data  similar  to  that  provided  for 
its  own  facihties  and  services  in 
Statement  C,  including  cost  and  mileage 
data  in  specific  reference  to  the  oil 
pipeline's  terminals  and  major 
consuming  markets.  The  following 
transport  and  other  competition  minht 
be  included  in  a  market  power 
calculation:  Other  pipelines,  including 
private  pipelines  and  those  passing 
through  the  geographic  market  but 
without  terminals,  pipelines  passing 
near  the  geographic  market,  barges, 
trucks,  and  refineries  within  the 
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geographic  market.  The  Commission  is 
not  excluding  any  alternative  form  of 
transport  or  other  competition, 
including,  for  example,  local 
consumption  in  origin  markets. 
However,  the  burden  is  on  the  oil 
pipeline  to  justify  its  inclusion  of 
transportation  alternatives  and  other 
competition  in  its  market  power 
analysis. 

Tlie  AOPL  maintains  that  the 
Statement  D-type  information  lies 
largely  beyond  a  pipeline's  reach.  It 
declares  it  highly  unlikely  that  a 
competing  pipeline  will  provide 
information  such  as  throughput,  origin 
market  receipts,  destination  market 
deliveries,  and  deliveries  to  major 
consuming  markets,  particularly  by 
commodity.  It  states  that  to  do  so  would 
be  illegal.  It  also  argues  that  Statement 
D  potentially  requires  the  production  of 
much  ultimately  useless  information.  It 
requests  the  Commission  to  require 
"only  information  or  estimates 
concerning  matters  ultimately  affecting 
the  Commission's  determination  of 
market  power"  and  to  require  only 
"publicly  available  information  or  [the 
ciil  pipsiine's]  best  estimate  of 
competitive  alternatives."  " 

The  Commission  denies  the  AOPL's 
first  request.  As  stated  above,  permitting 
the  oil  pipeline  to  submit  information  or 
estimates  that  only  affects  the 
Commission's  determination  of  market 
power  will  enable  it  to  make  that 
determination  at  the  outset.  With 
respect  to  the  second  request,  the 
Commission  has  modified  the  proposal 
in  the  NOPR  to  require  the  oil  pipeline 
to  include  pertinent  data  only  to  the 
extent  available.  Hence,  as  requested  by 
the  AOPL,  the  oil  pipeline  need  only 
file  information  that  is  publicly 
available  or  its  best  estimates  of 
competitive  alternatives,  unless  the  oil 
pipeline  possesses  additional 
information.  Of  course,  it  is  in  the  oil 
pipeline's  interest  to  make  its  best  case 
to  satisfy  its  burden  of  proof. 

E.  Statement  E^Potential  Competition 

In  Statement  E,  the  Commission  is 
requiring  the  oil  pipeline  to  describe 
potential  competition  in  the  relevant 
markets.  To  the  extent  available. 
Statement  E  must  include  data  about  the 
potential  competitors  such  as  a  potential 
entrant's  costs  and  their  distance  in 
milep  from  the  oil  pipeline's  terminal 
and  major  consuming  markets. 

The  AOPL  asserts  Uiat  the  most 
reliable  information  is  possessed  by 
shippers  and  not  pipelines.  It  states  that 
it  has  no  objection  so  long  as  the 
pipeline's  best  estimates  of  potential 


competition  drawn  from  publicly 
available  information  are  acceptable. 
The  Commission  has  modified  the 
proposal  in  the  NOPR  to  require  the  oil 
pipeline  to  include  data  only  to  the 
extent  available.  Hence,  as  proposed  by 
the  AOPL,  an  oil  pipeline  need  only 
submit  its  best  estimates  of  potential 
competition  dravim  from  publicly 
available  information,  unless  the  oil 
pipeline  possesses  additional 
information.  Of  course,  it  is  in  the  oil 
pipeline's  interest  to  make  its  best  case 
to  satisfy  its  burden  of  proof. 

F.  Statement  F — Maps 

In  Statement  F.  the  Commission  is 
requiring  maps  showing  the  oil 
pipeline's  principal  transportation 
facilities  and  the  points  at  which  service 
is  rendered  under  its  tariff,  the  direction 
of  flow  of  each  line,  the  location  of  each 
of  the  oil  pipeline's  terminals,  the 
location  of  each  of  its  major  consuming 
markets  (cities,  airports,  and  the  like,  as 
appropriate),  and  the  location  of 
alternatives  to  the  oil  pipeline, 
including  their  distance  in  miles  from 
oil  pipeline's  terminals  and  major 
consuming  markets.  The  statement  must 
include  a  general  system  map  and  maps 
by  geographic  markets  and  the 
information  required  by.  this  statement 
may  be  on  separate  pages.  No 
commenter  opposed  Statement  F. 

G.  Statement  G — Market  Power 
Measures 

In  Statement  G,  the  Commission  is 
requiring  the  oil  pipeline  to  set  forth  the 
calculation  of  the  HHI  ^2  and  its  market 
share  with  respect  to  the  relevant 
markets  and  the  calculation  of  other 
market  power  measures  refied  on  by  the 
oil  pipeline,  along  with  complete 
particulars  about  those  calculations.  The 
Commission  believes  that  it  is  useful  to 
obtain  a  showing  of  market  * 

concentration  using  the  HHI.  The  HHI 
must  include  the  oil  pipeline  and  the 
competitive  alternatives  set  forth  in 
Statements  D  and  E.  The  burden  is  on 
the  oil  pipeline  to  justify  the  individual 
market  shares  used  in  calculating  the 
HHIs.  In  addition,  the  Commission  is 
not  proposing  any  particular  HHI  level, 
such  as  1800  or  2500.  as  a  screen  or 
presumption,  rebuttable  or  otherwise. 
All  factors  must  be  considered  in 
determining  whether  an  oil  pipeline 
lacks  significant  market  power. 

The  Commission  also  is  requiring  the 
oil  pipeline  to  submit  a  market  share 
calculation  based  on  its  receipts  in  its 
origin  markets  and  its  deliveries  in  its 
destinatioh  markets,  if  the  HHIs  are  not 
based  on  those  factors.  For  example,  if 
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the  destination  HHIs  are  based  on 
capacity  determined  market  shares,  the 
oil  pipeline  would  have  to  submit  a 
calculation  showing  its  share  of  the 
market  based  on  deliveries  in  the 
respective  destination  markets.  The 
Commission  is  not  proposing  any  screen 
or  presumption,  rebuttable  or  otherwise, 
about  particular  market  share  levels.  All 
factors  must  be  considered  in 
determining  whether  an  oil  pipeline 
lacks  significant  market  power. 

The  oil  pipeline  may  also  include 
other  indicators  of  the  lack  of  significant 
market  power  for  example,  it  could 
present  evidence  about  water 
transportation  as  an  indication  that  the 
oil  pipeline  lacks  significant  market 
power. 

The  AOPL  objects  to  the  inclusion  of 
origin  market  information  i    HHI  and 
market  share  calculations  and  to  the 
production  of  underlying  HHI  and 
market  share  calculations  as  part  of  an 
initial  submission,  particularly  where  a 
market's  HHI  or  pipeline  market  share  is 
so  low  as  to  preclude  a  challenge  to  the 
market's  competitiveness.  The  AOPL 
also  maintains  that  market  share  data  for 
HHIs  should  reflect  market  capacity  and 
not  market  deliveries.  It  argues  that  the 
use  of  delivery  data  distorts  the  analysis 
of  market  behavior  because  it  is  at  best 
a  "snapshot"  of  the  market  as  it  e,xisted 
prior  to  any  purported  try  to  exercise 
market  power  rather  than  a  gauge  of  the 
potential  of  the  market  to  respond  to 
such  an  exercise.  It  maintains  that  this 
prospective  response  can  be  evaluated 
best  by  considering  the  market's 
capacity  to  respond.  It  also  argues  that 
delivery  data  are  not  readily  available 
and  of  questionable  accuracy  unlike 
capacity  data  which  tend  to  be  a  matter 
of  public  information  and  more  readily 
available. 

Total  supports  the  collection  of 
delivery  data  in  order  to  calculate 
market  shares.  It  further  maintains  that 
the  delivery  information  should  be 
aggregated'in  order  to  calculate 
deli  very -based  HHIs  to  provide  the 
Commission  with  a  picture  of  how  the 
market  is  actually  behaving  inasmuch  as 
this  understanding  is  essential  to 
analyzing  the  rule  of  potential 
competition. 

As  discussed  above,  the  Commission 
considers  it  appropriate  to  include 
origin  markets  in  a  determination  of 
market  power  because  it  is  not  ready  to 
exclude  the  possibility  of  oil  pipeline 
monopsony  power.  The  Commission  is 
permitting  oil  pipelines  to  submit  HHIs 
based  on  capacity  rather  than  on 
deliveries.  They  need  submit  deliver)' 
based  data  only  for  market  share  as 
another  factor  to  consider  in  making  the 
determination  whether  or  not  an  oil 
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pipeline  possesses  significant  market 
power.  At  this  time,  the  Commission  is 
not  going  to  aggregate  data,  but  may  do 
so  at  a  later  time. 

H.  Statement  H— Other  Factors 

In  Statement  H,  the  oil  pipeline 
would  describe  any  other  factors  that 
bear  on  the  issue  of  whether  it  lacks 
significant  market  power  in  the  relevant 
markets.  The  oil  pipeline  must  explain 
why  those  other  factors  are  pertinent. 
Possible  other  factors  are:  Exchanges, 
Excess  Capacity.  Competition  with 
vertically  integrated  companies,  buyer 
power,  and  profitability.  The 
Commission  is  not  excluding  any  factor 
and  is  not  limiting  the  factors  to  those 
listed  in  the  NOl.  For  example,  an  oil 
pipeline  might  want  to  show  that  it  has 
been  losing  markets  over  a  period  of 
years  or  that  the  relevant  market  is 
expanding.  The  burden  is  on  the  oil 
pipeline  to  show  the  relevance  of  any 
factor  to  showing  its  lack  of  significant 
market  power.  No  commenter  opposed 
Statement  H. 

/.  Statement  I— Proposed  Testimony 

In  Statement  I.  the  Commission  is 
requiring  the  oil  pipeline  to  presnnt 
proposed  testimony  in  support  of  its 
application.  This  will  serve  as  its  case- 
in-chief if  the  Commission  sets  the 
application  for  hearing.  The  pftjposed 
witness  must  subscribe  to  the  testimony 
and  swear  that  all  statement  of  facts  in 
the  proposed  testimony  are  true  and 
correct  to  the  best  of  his  or  her 
knowledge,  information,  and  belief. 

The  AOPL  opposes  Statement  1 
because  it  does  not  believe  it  should 
present  a  case-in-chief  prior  to  the  filing 
of  a  protest  as  discussed  above.  In 
addition,  it  argues  that  the  filing  of  a 
case-in-chief  at  this  stage  rais«!S 
significant  due  process  concerns 
because  it  cannot  conduct  discovery,  as 
it  can  now.  of  other  shippers  prior  to 
submitting  its  case.  It  points  out  that  all 
participants  except  the  oil  pipeline  will 
be  able  to  conduct  discovery  before  first 
filing  prepared  testimony.  It  asks,  at  a 
minimum,  that  an  oil  pipeline  should 
receive  a  15-day  period  after  its  initial 
filing  to  submit  proposed  testimony. 

There  is  no  entitlement  to  discovery 
before  an  applicant  files  a  case-in-chief. 
In  addition,  the  Comniission  has  not 
ruled  that  a  participant  is  entitled  to 
discovery  from  the  oil  pipeline  or  any 
one  else  before  it  files  a  protest  and  its 
responsive  case.*'  Last,  the  AOPL  has 
provided  no  justification  for  a  1.5-day 
delay  in  filing  its  proposed  testimony. 

The  Commission  expects  the  oil 
pipeline  to  file  a  complete  application 
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which  should  contain  sufficient 
information  upon  which  the 
Commission  could  grant  the  application 
after  expiration  of  the  protest  period. 
However,  in  the  event  the  Commission 
finds  it  necessary  to  establish  a  hearing, 
that  process  would  be  greatly  expedited 
because  the  applicant's  testimony  is  part 
of  the  record  already.  Thus,  this 
requirement  is  intended  to  expedite  the 
hearing  process.  The  Commissions 
experience  with  gas  pipelines,  for 
example,  has  been  that  the  proposed 
testimony  often  provides  essential 
justification  for  the  applicant's  proposal 
which  is  not  provided  elsewhere  in  the 
filing.  It  has  been  the  Commissions 
experience  that  the  process  of  proposing 
sworn  testimony  often  causes  an 
applicant  to  organize  its  arguments  and 
facts  in  a  manner  that  is  easier  to 
understand.  This  also  aids  the 
protestants  in  their  framing  of  the  issues 
to  pursue. 

IX.  Procedural  Requirements 

In  new  section  348.2  the  Conunission 
is  adopting  several  procedural 
requirements  in  connection  with 
applications  for  a  market  power 
determination.  First,  an  oil  pipeline 
must  file  an  original  and  14  copies  of  its 
complete  application  with  the 
Commission  but  woulil  only  have  lo 
provide  its  letter  of  transmittal  to  its 
shippers  and  subscribers.  As  discussed 
above,  some  of  the  supporting 
information  may  be  prohibited  from 
di.sclosure  under  Section  15(i:J)  of  the 
ICA.  Hence,  the  oil  pipeline  must 
submit  with  its  application  any  reijuest 
for  privileged  treatment  of.docunients 
and  information  under  Section  388.112 
of  the  Commissions  regulations  and  a 
proposed  form  of  protective  agreement. 
In  the  event  the  oil  pipeline  requests 
privileged  treatment  under  tj  388.112.  it 
must  file  the  original  and  three  copies 
of  its  application  with  the  infurmation 
for  which  privileged  treatment  is  sought 
and  11  copies  of  the  application  without 
that  information.  The  letter  of 
transmittal  must  describe  the 
application  for  a  market  power 
determination  and  identify  ea(  h  rate 
that  would  be  market-based,  if  the  oil 
pipeline  shows  that  it  lacks  significant 
market  power  in  the  relevant  market. 
The  pipeline  must  include  a  copy  of  its 
proposed  form  of  protective  agreement 
with  its  letter  of  transmittal. 

Under  the  regulations,  a  person  must 
make  a  written  request  to  the  pipeline 
for  a  copy  of  the  complete  application 
within  20  days  after  the  fiiinj^of  the 
application  with  the  Commission.  The 
refjuesting  person  must  include  an 
executed  copy  of  the  protective 
agreement.  Any  person  objecting  to  a 


proposed  form  of  protective  agreement 
must  file  a  motion  under  Section 
385.212  of  the  Commission's 
regulations.^-'The  oil  pipeline  must 
provide  a  person  with  a  copy  of  its 
complete  application  within  seven  days 
after  receipt  of  the  written  request  and 
an  e.xecuted  copy  of  the  protective 
agreement.  A  protestant  must  file  its 
protest  to  the  appUcation  within  60  days 
after  the  filing  of  the  application.  At  that 
time,  the  protestant  must  set  forth  in 
detail  its  grounds  for  opposing  the  oil 
pipeline's  application,  including 
responding  to  its  statement  of  position 
and  information,  and.  if  the  protestant 
desires,  presenting  information  of  its 
own  pursuant  to  Statements  A-I. 

The  Commission,  after  examination  of 
the  oil  pipelines  application  and  any 
protests,  will  issue  an  order  in  which  it 
will  rule  summarily  on  the  application 
or.  if  appropriate,  establish  additional 
procedur(!S  and  the  scope  of  the 
investigation.  Additional  procedures 
may  or  may  not  involve  a  hearing  before 
an  administrative  law  judge. 

The  Commission  is  requiring  the  oil 
pipelines  to  file  their  applications  with 
the  Commission  on  an  electronic 
medium  in  addition  to  the  paper  filing. 
The  formats  for  the  electronic  filing  and 
the  paper  copy  will  be  obtainable  at  the 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 
Bran(  h.  941  North  Capitol  Street.  N.E.. 
Washington.  DC.  20426.  The 
Commission  intends  to  establish  the 
forniiits  in  cooperation  with  the  oil 
pipeline  industry. 

The  C^onmiission  believes  that  it  is 
sufficient  lo  adopt  procedures  only  for 
the  submission  of  applications  and 
responses  thereto.  Hence,  the 
Commission  is  not  adopting  any 
regulations  with  respect  to  protests  or 
complaints  against  existing  markel- 
based  rates  under  Sections  15(7)  and 
13(1 )  of  the  ICA.  However,  the 
Commission  expects  a  protestant  or 
'  complainant  to  allege  and  to  present 
evidence  that  the  pipeline  has 
developed  significant  market  power.  In 
partic:ular,  the  Comm.ission  would 
expec:l  a  protestant  or  complainant  to 
describe  any  circumstances  that  have 
changed  since  the  Commission  made 
the  determination  that  the  oil  pipeline 
lacks  significant  market  power  and 
could  charge  market-based  rates. 
Petrochemical  requests  that  the 
Commission  publicly  notice  any  oil 
pipeline  rate  filing  in  the  Federal 
Register  as  further  assurance  that  any 
notice  of  a  proposed  rate  change  is 


widely  disseminated.  It  further  asks  the 
Commission  to  clarify  that  "pursuant  to 
proposed  regulation  §  348.2(b),  the  copy 
of  the  letter  of  transmittal  that  is  to  be 
provided  to  shippers  and  subscribers  on 
or  before  the  day  the  application  is  filed, 
must  be  received  by  the  shipper  or 
subscriber  prior  to  the  date  of  the 
application.  In  other  words,  the 
deadline  is  an  in-hand  receipt  date,  not 
a  posted  for  mailing  date."  ^5  it  contends 
t!vit  this  is  necessary  to  avoid  erosion  of 
th<;  15-day  window  for  requesting  a 
copy  of  the  entire  application. 

n  has  not  'oeen  the  Commission's 
l):i(  tice  to  publicly  notice  oil  pipeline 
tariif  filings  in  the  Federal  Register 
because  the  oil  pipeline  must  serve  all 
a  lit'  ted  persons.  However,  the 
C:oir,:nission  has  modified  the  proposal 
Ml  ti:e  NOPR  tc  require  written  requests 
20  days  after  the  application  v/as  tiled 
rather  than  15  days.  This  should  satisfy 
Petrochemical's  concern  about  the 
dtjadline  running  from  the  date  of 
application  rather  than  receipt  'oy  the 
shipper. 

Aloerta,  Petrochemical,  and  Sinclair 
mnintain  that  protestants  need  more 
time  than  60  days  after  the  filing  of  die 
application  as  proposed  in  the  NOPR. 
Alberta  and  Petrochemical  suggests  that 
the  deadline  for  filing  protests  be 
extended  to  90  days. 

The  Commission  believes  that 
protestants  will  be  able  to  respond 
within  60  days  of  the  filing  of  the 
application.  However,  if  this  period  is 
insufficient  in  a  particular  case,  then 
additional  time  can  be  requested  from 
the  Commission  under  Section  385.2008 
of  the  Commission's  regulations.  The 
Commission  will  act  liberally  in 
connection  with  requests  for  an 
extension  of  time. 

Petrochemical  requests  clarification 
that  a  complete  copy  of  the  application 
provided  to  protestants  will  include  the 
materials  submitted  in  electronic 
format.  It  argues  that  the  "ability  to 
obtain  cost  and  other  data  in  electronic 
form  would  save  vast  amounts  of  money 
that  would  otherwise  be  spent  in  the 
redundant  task  of  taking  a  hard  copy 
generated  from  computers  and  then 
re(;ntering  the  data  into  computer  format 
so  that  studies  and  analyses  can  be 
performed  on  the  data."  *•*  The 
Commission  clarifies,  as  requested  by 
Potrochemical,  that  the  complete  copy 
of  the  application  must  include  the 
materials  submitted  in  electronic 
format. 

Davis  submits  that  if  "electronic 
medium"  is  defined  as  computer 
modem-based  electronic  equipment,  the 


''Till!  CJiinmission  wUl  act  exppclilioi.'sly  u. 
ri'snl\p  any  controversies  about  proii^i  Iivr 
iigriM'inenls. 


^('ommentSfit  5. 
'"  Ciimmuntsal  6. 


electronic  filing  requirement  may  be  a 
hardship  on  small  independent  pipeline 
companies.  Davis  suggests  the 
requirement  be  permissive.  Davis  also 
maintains  that  proposed  sections  348.2 
(b)  and  (c)  are  redundant  to  current 
procedure  and  place  an  additional 
burden  on  oil  pipelines. 

The  Commission  is  not  modifving  its 
requirement  that  applications  must  be ' 
submitted  on  an  electronic  medium. 
However,  an  oil  pipeline  may  submit  a 
waiver  request.  Last,  with  respect  to 
Davis'  redundancy  argument,  the 
Commission  sees  to  harm  in  repetition 
as  the  new  regulations  merely  reiterate 
in  part  current  procedure  for 
convenience. 

The  Farmers  maintain  that  the 
protestants  have  a  right  to  a  hearing 
where  a  case  involves  substantial  issues 
of  fact.  law.  or  ratemaking  policy.  They 
argue  that  because  the  time  for 
preparing  a  rebuttal  is  so  short,  shippers 
need  the  opportunity  for  norm.al 
prehearing  and  hearing  procedures  to 
present  a  meaningful  response  to  an  oil 
pipeline's  case-in-chief  and  to  obtain 
clarification  or  explanation  of  the 
applicant's  evidence.  Alberta  also 
suggests  that  "all  proceedings  must 
receive  full  hearing  before  an 
Administrative  Law  Judge  (ALJ)  to 
ensure  that  all  evidence  is  thoroughly 
tested  and  the  Commission  has  a 
complete  evidentiary  record  on  which 
to  base  its  decision."  ^^ 

The  Commission  believes  that  the 
procedures  for  proceeding  on  an 
application  for  a  market  power 
determination  should  be  tailored  to  the 
specifics  of  the  case.  Hence,  the 
Commission  will  make  no  generic 
decisions  here.  The  protestants  should 
make  their  request  for  a  hearing  before 
an  ALJ  when  they  file  their  protests.  The 
oil  pipeline  applicants  may  make  their 
request  after  the  protests  are  filed.  The 
Commission  is  not  establishing 
provisions  for  limited  discovery.  The  oil 
pipeline  and  the  protestants  should  file 
their  case-in-chiefs  and  responsive 
pleadings  without  discovery.  The 
Commission  believes  that  the  oil 
pipeline  and  the  protestants  should 
have  sufficient  information  available 
from  public  sources  or  their  own 
experience  to  submit  their  cases.  Of 
course,  the  Commission  encourages  the 
informal  exchange  of  information  to 
expedite  and  facilitate  the  application 
process.  The  protestants  may  request 
discovery  when  their  protests  are  filed. 
The  oil  pipeline  applicants  may  request 
discovery  after  the  protests  are  filed. 
Both  requests  must  provide  a  full 


explanation  for  the  need  for  discovery, 
a  hearing,  or  both. 

X.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  a  Environmental  Assessment  or 
an  Environmental  Impact  Statement  for 
any  action  that  may  have  a  significant 
adverse  effect  on  the  human 
environment.^"  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  elfect  on  the  human 
environment.^^  The  action  taken  here  is 
procedural  in  nature  and  therefore  falls 
within  the  categorical  exclusions 
provided  in  the  Commission  s 
regulations.**"  Therefore,  neidier  an 
environmental  impact  statement  nor  an 
environment  assessment  is  necessarv 
and  will  not  be  prepared  in  this 
rulemaking. 

XI.  Reporting  Flexibility  Certification 

The  Regulatory  Flcxibilitv  .Act 
(RFA)'"'  generally  requires  the 
Commission  to  describe  the  impact  that 
a  rule  would  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  rule  will  not 
have  such  an  impact."^-  Most  oil 
pipelines  to  whom  the  rule  will  apply 
do  not  fall  within  the  definition  of  sniall 
entity.**^  Consequentlv.  pursuant  to 
section  605(b)  of  the  RFA.  the 
Commission  certifies  that  the 
regulations  will  not  have  a  significant ' 
impact  on  a  substantial  number  of  small 
entities. 

XII.  Information  Collection 
Requirements 

The  Office  of  Management  and 
Budget's  (OMB)  regulations***  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency.  The  information 
collection  requirements  in  this  rule  are 
contained  in  FERC-550  "Oil  Pipeline 
Rates"  Tariff  Filings"  (1902-0089). 

The  Commission's  Office  of  Pipeline 
Regulation  uses  the  data  collected  in 


■^"Comments  at  4. 


^"Order  No.  486.  Regulations  Implemrnling  the 
National  Environmental  Policv  Acl.  52  KR  47897 
(Dec.  17.  1987).  FERC  Statutes  and  Regulations. 
Regulations  Preambles  1986-1990  130.78J  (1987) 

"  18  CFR  380.4. 

"'See  18  CFR  380.4(d)(2Kii). 

»'5U.S.C.  601-612. 

"  5  U.S.C.  605(b). 

••'Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  .\ 
"smiill  business"  is  defined  by  rcfeteni  to  section 
3  of  the  Small  Business  Act  as  .in  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  15  U.S.C. 
632(a). 

' '5  CFR  1320.14. 
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these  information  requirements  to 
investigate  the  rates  charged  by  oil 
pipeline  companies  subject  to  its 
jurisdiction,  to  determine  the 
reasonableness  of  rates,  and  when 
appropriate  prescribe  just  and 
reasonable  rates.  In  addition,  the 
information  to  be  required  by  the  rule 
would  allow  the  Commission  fo 
determine  if  an  oil  pipeline  lacks 
significant  power  in  the  relevant 
markets  when  it  proposes  to  charge 
market-based  rates. 

Because  the  adoption  of  the 
procedural  rules  will  create  an  expected 
increase  in  the  public  reporting  burden 
under  FERC-550,  the  Commission  is 
submitting  a  copy  of  the  nile  to  OMB  for 
its  review  and  approval.  Interested 
persons  may  obtain  information  on 
these  reporting  requirements  by 
contacting  the  Federal  Energy 
Regulatory  Cc»mmission,  941  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426  lAltention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415].  Comments  on  the 
requirements  of  this  rule  can  be  sent  to 
the  Office  of  hiformation  and  Regulatory 
Affairs  of  OMB  (Attention:  Desk  Officer 
for  Federal  Energy  Regulatory 
Commission). 

XIII.  Eflective  Date 

The  final  rule  will  be  effective  January 
1.1995. 

List  of  Subjects  in  18  CFR  Pari  348 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Lois  D.  Cashnll, 

Sii.ri'tnr}'. 

In  consideration  of  the  foregoing,  the 
Commission  adds  Part  348,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  to 
read  as  follows: 

PART  348— OIL  PIPEUNE 
APPLICATIONS  FOR  MARKET  POWER 
DETERMINATIONS 

S«!C. 

348.1     Content  of  applit.alion  for  a  m.^^kl;t 

power  determination. 
.348.2    Procedures. 

Authority:  42  U.S.C.  710t-73.S2;  49  IJ.S.C. 
r.05()2:  4'J  App.  U.S.C.  1-85. 

§  348.1    Content  of  application  for  a  marltet 
power  determination. 

(a)  If,  under  §  342.4(b)  of  this  chapter, 
a  carrier  seeks  to  establish  that  it  lacks 
significant  market  power  in  the  market 
in  which  it  proposes  to  rJiarge  market- 
based  rates,  it  must  file  and  provide  an 
application  for  such  a  determination. 
An  application  must  include  a 
statement  of  position  and  the 


information  required  by  paragraph  (c)  of 
this  section. 

(b)  The  carrier's  statement  of  position 
required  by  paragraph  (a)  of  this  section 
must  include  an  executive  summary  of 
its  statement  of  position  and  a  statement 
of  material  facts  in  addition  to  its 
complete  statement  of  position.  The 
statement  of  material  facts  must  include 
citation  to  the  supporting  statements, 
exhibits,  affidavits,  and  prepared 
testimony. 

(c)  The  carrier  must  include  with  its 
application  the  following  information: 

(1)  Statement  A — geographic  market. 
This  statement  must  describe  the 
geographic  markets  in  which  the  carrier 
seeks  to  establish  that  it  lacks  significant 
market  power.  The  carrier  must  include 
the  origin  market  and  the  destination 
market  related  to  the  service  for  which 

it  proposes  to  charge  market-based  rates. 
The  statement  must  explain  why  the 
carrier's  method  for  selecting  the 
geographic  markets  is  appropriate. 

(2)  Statement  B — product  market. 
This  statement  must  identify  the 
product  market  or  markets  for  which  the 
carrier  seeks  to  establish  that  it  lacks 
significant  market  power.  The  statement 
must  explain  why  the  particuliir  product 
definition  is  appropriate. 

(3)  Statement  C — the  carrier's 
facilities  and  services.  This  statement 
must  describe  the  carrier's  own  facilities 
and  services  in  the  relevant  markets 
identified  in  statements  A  and  B  in 
paragraphs  (c)  (1)  and  (2)  of  this  section. 
The  statement  must  include  all 
pertinent  data  about  the  pipeline's 
facilities  and  services. 

(4)  Statement  D — competitive 
alternatives.  This  statement  must 
describe  available  transportation 
alternatives  in  competition  with  the 
carrier  in  the  relevant  markets  and  other 
competition  constraining  the  carrier's 
rates  in  those  markets.  To  the  extent 
available,  the  statement  roust  include  all 
pertinent  data  about  transportation 
alternatives  and  other  constraining 
competition. 

(5)  Statement  E — potential 
competitidn.  This  statement  must 
describe  potential  competition  in  the 
relevant  markets.  To  the  extent 
available,  the  statement  must  include 
data  about  the  potential  competitors, 
including  their  costs,  and  their  distance 
in  miles  from  the  carrier's  terminals  and 
major  consuming  markets. 

(6)  Statement  F — maps.  This 
statement  must  consist  of  maps  showing 
the  carrier's  principal  transportation 
facilities,  the  points  at  which  service  is 
rendered  under  its  tariff,  the  direction  of 
flow  of  each  line,  the  location  of  each 

of  its  terminals,  the  location  of  each  of 
its  major  consuming  markets,  and  the 


location  of  the  alternatives  to  the  carrier, 
including  their  distance  in  miles  from 
the  carrier's  terminals  and  major 
consuming  markets.  The  statement  must 
include  a  general  system  map  and  maps 
by  geographic  markets.  The  information 
required  by  this  statement  may  be  on 
separate  pages. 

(7)  Statement  G — market  power 
measures.  This  statement  must  set  forth 
the  calculation  of  the  market 
concentration  of  the  relevant  markets 
using  the  Herfindahl-Hirschman  Index 
The'statement  must  also  set  forth  the 
carrier's  market  share  based  on  receipts 
in  its  origin  markets  and  deliveries  in  its 
destination  markets,  if  the  Herfindahl- 
Hirschman  Index  is  not  based  on  those 
factors.  The  statement  must  also  set 
forth  the  calculation  of  other  market 
power  measures  relied  on  by  the  carriiT 
The  statement  must  include  complete 
particulars  about  the  carrier's 
calculations. 

(8)  Statement  H— other  factors.  This 
statement  must  describe  any  other 
factors  that  bear  on  the  issue  of  whcthir 
the  carrier  lacks  significant  market 
power  in  the  relevant  markets.  The 
description  must  explain  why  those 
other  factors  are  pertinent. 

(9)  Statement  I — prepared  testimony. 
This  statement  must  include  the 
proposed  testimony  in  support  of  the 
application  and  will  serve  as  the 
carrier's  caso-in -chief,  if  the 
Commission  sets  the  application  for 
hearing.  The  proposed  witness  must 
subscribe  to  the  testimony  and  swear 
that  all  statements  of  fact  contained  in 
the  proposed  testimony  are  true  and 
correct  to  the  best  of  his  or  her 
knowledge,  infonnation,  and  bjdii^f. 

§  348.2    Procedures. 

(a)  A  carrier  must  file,  as  provided  in 
§  341.1  of  this  chapter,  an  original  plus 
fourteen  copies  of  its  application, 
including  its  statement  of  position, 
statements,  and  related  material,  and  a 
letter  of  transmittal  and  must  submit  its 
application  on  an  electronic  medium. 
The  formats  for  the  electronic  filing  and 
the  paper  copy  can  be  obtained  at  the 
Federal  Energy  Regulatory  Commission, 
Division  of  Public  Information,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  carrier  must  submit  with 
its  applicatiou  any  request  for  privileged 
treatment  of  documents  and  infonnation 
under  §388.112  of  this  chapter  and  a 
proposed  fonn  of  protective  agreement. 
In  the  event  the  carrier  requests 
privileged  treatment  under  §  388.112  of 
this  chapter,  it  must  file  the  original  und 
three  copies  of  its  application  with  the 
information  for  which  privileged 
treatment  is  sought  and  11  copies  of  the 
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application  without  the  information  for 
which  privileged  treatment  is  sought. 

(b)  A  carrier  must  provide  a  copy  of 
its  letter  of  transmittal  and  its  proposed 
form  of  protective  agreement  to  each 
shipper  and  subscriber  on  or  before  tlie 
day  the  material  is  transmitted  to  the 
Commission  for  filing. 

(c)  A  letter  of  transmittal  must 
describe  the  market-based  rate  filing, 
including  an  identification  of  each  rate 
that  would  be  market-based,  and  the 
pertinent  tariffs  or  supplement  numbers, 
state  if  a  waiver  is  being  requested  and 
specify  the  statute,  section,  subsection, 
regulation,  policy  or  order  requested  to 
be  waived.  Letters  of  transmittal  must  be 
certified  pursuant  to  §341. 2(c)(2)  of  this 
chapter  and  acknowledgement  must  be 
requested  pursuant  to  §  341.2(c)(3)  of 
this  chapter. 

(d)  An  interested  person  must  make  a 
written  request  to  the  carrier  for  a  copy 
of  the  carrier's  complete  application 
within  20  days  after  the  filing  of  the 
application.  The  request  must  include 
an  executed  copy  of  the  protective 
agreement.  Any  objection  to  the 
proposed  form  of  protective  agreement 
must  be  filed  under  §  385.212  of  this 
chapter. 

(e)  A  carrier  must  provide  a  copy  of 
the  complete  application  to  the 
requesting  person  within  seven  days 
after  receipt  of  the  WTitten  request  and 
an  executed  copy  of  the  protective 
agreement. 

(f)  A  carrier  must  provide  copies  as 
required  by  paragraphs  (b)  and  (e)  of 
this  section  by  first-class  mail  or  by 
other  means  of  transmission  agreed 
upon  in  writing. 

(g)  Any  intervention  or  protest  to  the 
application  must  be  filed  within  60  days 
after  the  filing  of  the  application  and 
must  be  filed  pursuant  to  §§  343.2  (a) 
and  (b)  of  this  chapter.  A  protest  must 
also  be  telefaxed  if  required  by 
§343.3(a)  of  this  chapter. 

(h)  A  protest  filed  against  an 
application  for  a  market  power 
determination  must  set  forth  in  detail 
the  grounds  for  opposing  the  carrier's 
application,  including  responding  to  its 
position  and  information  and,  if  desired, 
presenting  information  pursuant  to 
§  348.1(c). 


(i)  After  expiration  of  the  date  for 
filing  protests,  the  Commission  will 
issue  an  order  in  which  it  will 
summarily  rule  on  the  application  or.  if 
appropriate,  establish  additional 
procedures  and  the  scope  of  the 
investigation. 

(PR  Doc.  94-27620  Filed  11-15-94;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 


summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  ENTERPRISE 
(CVN  65)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  aircraft  carrier. 
Additionally,  a  prior  certification  of 
noncompliance  for  USS  THEODORE 
ROOSEVELT  (CVN  71)  is  amended  to 
reflect  compliance  with  72  COLREGS. 
The  intended  effect  of  this  rule  is  to 
warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  September  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.  P.  McMahon.  JAGC.  U.S. 
Navy  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street. 
Alexandria,  VA  22332-2400.  telephone 
number:  (703)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 


amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
.  Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  ENTERPRISE  (CVN  65)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I.  section  2(g),  pertaining  to  the  distance 
of  the  sidelights  above  the  hull;  without 
interfering  with  its  special  fimction  as  a 
naval  aircraft  carrier.  The  Judge 
Advocate  General  of  the  Navy  has  also 
certified  that  .the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Furthermore,  this  amendment 
provides  notice  that  certain  navigation 
lights  on  USS  THEODORE  ROOSEVELT 
(CVN  71),  previously  certified  as  not  in 
compliance  with  72'COLREGS,  now 
comply  with  the  applicable  72 
COLREGS  requirements,  to  wit:  The 
ship  now  has  a  single  forward  anchor 
light,  as  required  by  Rule  30(a)(i). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  these  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  each  vessel's 
ability  to  perform  its  military  functions. 

List  of  subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
Vessels. 

PART  70&— [AMENDED] 

Accordingly.  32  CFR  Fart  706  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  706 
continues  to  read: 

Authority:  33  U.S.C.  1605. 
§706.2    [Amended] 

2.  Table  Two  of  §  706.2  is  amended  by 
revising  the  information  on  the 
following  vessels: 


I 
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Table  Two 


Forward 

AFT  an- 

Sidelights, 

Side  fights, 

distar>ce 

Inlxjard  of 

ship's 

sides  in 

meters; 

part  3{b). 

Masthead 

anchor 

chor  light. 

Sidelights, 

distance 

fights,  dis- 

light,  dis- 

Fomvard 

distance 

AFT  an- 

distance 

forward  of 

.tanceto 

tance 

anchor 

below 

chor  light. 

below 

forward 

Vessel 

No. 

sibdof 

below 

fight,  num- 

flight  deck 

number  of; 

flight  deck 

nrasthead 

keel  in  me- 

fkghtdeck 

ber  of;  rule 

m  meters; 

rule 

in  meters; 

ligfit  in  me- 

ters; rule 

in  meters; 

30(a)(i) 

rule  21(e), 

30(a)(ii) 

part  2(g). 

ters;  part 

21(a). 

paft2(k). 

rule 

anr>ex  1. 

3(b), 

annex  1 

30(a)(ii) 

annex  1. 

USS  ENTERPRISE  ..„. 

CVN-65 

280 



1 

6.6 

2 

0.4 

— 

— 

USS  THEODORE 

ROOSEVELT 

CVN-71 

30.0 

— 

1 

9.0 

2 

0.6 

— 

— 

Dated:  S<;ptomtM;r  15, 1994. 
H.E.  Grant, 

near  Admiral.  lAGC.  V.S.  Navyfud^ 
Advocate  General. 

IFR  Doc.  94-28233  Filed  11-15-94;  8:45  am) 
mXlNOCOOE  S009-AE-P 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisi9ns  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certiri<:ations  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  JOHN  PAUL 
JONES  (DDG  53J  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  comply  fiilly  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  spe«:ial 
functions  as  a  naval  destroyer.  Thfr 
intended  effect  of  this  rule  is  to  warn 
mariners,  in  wafers  where  72  C01J?EGS 
apply. 

EFFECTIVE  DATE:  September  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.  P.  McMahon,  JAGC,  U.S. 


Navy  Admiralty  Counsel,  Office  of  the 
Judge  Advccato  General  Navy 
Department,  200  Stovall  Street, 
Alexandria.  VA  22332-2400,  telephone 
number:  (703J  325-9744. 

SUPPLEMENTARY  INFORMATION: 

Pursuant  to  the  authority  granted  in 
33  U.S.C.  1605,  the  Department  of  the 
Navy  amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Nav^', 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  JOHN  PAUL  JONES  (DDG  53)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Annex  I,  section  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights;  and 
Annex  I,  section  2(0(i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clear  of  all  other  lights 
and  obstnictions;  without  interfering 
with  its  special  function  as  a  Navy  ship. 
The  Judge  Advocate  General  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLRKGS 
requirements. 

Moreover,  it  has  been  determined,  in 
acxordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 

Table  Five 


impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is  • 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescrilied 
herein  will  adversely  affect  the  ve-ssel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  70&-{AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  §  1605. 

§  706.2    [Amendedl 

2.  Table  Four  of  §  706.2  is  amended 
by  revising  the  following  ve.ssul  listing 
in  Paragraph  16: 


Vessel 

NO. 

Otistaiction 
angle  relative 
ship's  head- 
ings 

USS  JOHN 
PAUL 
JONES. 

DDG  53 

103.29  thru 
112.50' 

§706.2    [Amended] 

3.  Table  Five  of  section  706.2  is 
amended  by  revising  the  information  un 
the  following  vessel: 


Vessel 

No. 

Masthead  . 
lights  not 

over  all 
other  lights 

and  ob- 
structions. 

Annex  1, 

sec.  2(f) 

Forward 
masthead 
light  not  in 

fonward 

quarter  of 

ship.  Annex 

1,  sec.  3(a) 

After  mast- 
head light 
less  than  ^/s 

ship's 

length  aft  of 

forward 

masthead 

light.  Annex 

1.  sec.  (3)(a) 

Percentage 

tiorizontal 

separation 

attained. 

USS  JOHN  PAUL  JONES  

DDG  53 

X 

X 

X 

20 
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Dated:  September  15,  1994 
H.E.  Grant, 

Rear  Admiral.  JAGC.  U.S.  Na\j.  fudge 
i\dvocate  General. 

IFR  Doc.  94-28234  Filed  11-15--94;  8:45  am) 
BILUNG  CODE  SOOO-AE-P 


32  CFR  Part  706 


Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Naw,  DOD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy- 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
-Sea.  1972  (72  COLREGS).  to  refiect  that 
the  judge  Advocate  General  of  the  Navy 
has  determined  that  USS  RUSSELL 
(DDG  59)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  guided  missile 
destroyer.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  September  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.P.  McMahon,  JAGC,  U.S. 
Navy  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400,  telephone 
number:  (703)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 


1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  NaxT. 
under  authority  delegated  by  the 
Secretary  of  the  Naw,  has  certified  that 
USS  RUSSELL  (DDG  59)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights; 
Annex  I.  paragraph  2(0(i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions;  Annex  \,  paragraph 
3(c)  pertaining  to  placement  of  task 
lights  not  less  than  2  meters  from  the 
fore  and  aft  centerline  of  the  ship  in  the 
athwartship  direction;  and  Rule  21(a). 
pertaining  to  the  masthead  light 
unbroken  arc  of  visibility  over  an  arc  of 
the  horizon  of  225  degrees  and  visibility 
from  right  ahead  to  abaft  the  beam  of 
22.5  degrees,  without  interfering  with 
its  special  function  as  a  naval  guided 
missile  destroyer.  The  Judge  Advocate 
General  has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 

Table  Five 


herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety.  Navigation  (Water), 
and  Vessels. 

PART  706— {AMENDED] 

.'Accordingly.  32  CFR  Pa.-t  706  is 
amended  as  follows; 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2  Table  Four  of  §  706.2  is  amended 
by: 

a.  Adding  the  following  vessel  to 
Paragraph  15; 


Horizontal  dis- 

tance from  the 

fore  and  aft 

Vessel 

No. 

centerline  of 
the  vessel  m 
the  athwart- 
ship direction 

USS  RUS- 

DDG 59 

1.91  meters. 

SELL. 

b.  Adding  the  following  vessel  to 
Paragraph  16: 


Vessel 

No. 

Obstmction 
angle  relative 
ship's  head- 
ings 

USS  RUS- 
SELL. 

DDG  59 

92.62  thru 
109.38°. 

Table  Five  of  §706.2    (Amended] 

3.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 


USS  RUSSELL 


Ho. 


DOG  59 


Masthead 

lights  not 

over  all 

other  lights 
andot>- 

structions. 
Annex  I. 
sec.  2(f) 


Forward 
masthead 
light  not  in 

forward 

quarter  of 

ship.  Annex 

I.  sec.  3(a) 


After  mast- 
head light 
less  than  '/fe 

ship's 

length  aft  of 

forward 

masthead 

light.  Anf»ex 

I.  sec.  (3)(a) 


Percentage 

frarizontal 

separation 

attained 


12.8 
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Dated:  September  15.  1994. 

Approved: 
H.E.  Grant, 

Rear  Admiral.  JAGC,  U.S.  Sa\y;  fudge 
Advocate  General 

IFR  Doc.  94-28235  Filed  11-15-94:  8:45  ami 
BILLING  CODE  3810-AE-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPar1180 
[OPP-300353A;  FRL^908-4] 
RIN  2070-AB78 

Calcium  Hypochlorite;  Exemption 
From  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  chlorine  gas  in 
or  on  grapes  when  applied  as  a  fumigant 
postharvest  by  means  of  a  chlorine 
generator  pad  in  accordance  with  good 
agricultural  practices.  Chiquita  Frupac 
requested  this  expansion  of  the 
tolerance  exemption. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  16. 1994. 
ADDRESSES:  Written  obiections  and 
hearing  requests,  identified  by  the 
document  control  number.  (OPP- 
30O353A1,  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St..  SVV.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1 1 32,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ruth  Douglas.  Product  Manager 
(PM)  32.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  Fi..  2800 


Crystal  Drive.  Arlington.  VA  22202, 
(703)-305-7964. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  3,  1994  (59 
FR  39504),  EPA  issued  a  proposed  rule 
that  gave  notice  that  under  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(e).  EPA  proposed  to  exempt  from 
the  requirement  of  a  tolerance  residues 
of  chlorine  gas  in  or  on  grapes  when 
applied  as  a  fumigant  postharvest  by 
means  of  a  chlorine  generator  pad.  The 
fumigation  process  uses  polyethylene- 
lined  paper  pads  containing  calcium 
hypochlorite  that  are  packed  in  grape 
containers  during  shipment.  Under 
conditions  of  normal  use.  the  pads  are 
not  in  direct  contact  with  the  grapes. 
The  moisture  from  inside  the  box  and 
the  carbon  dioxide  produced  by  the 
metabolic  process  of  the  fruit  permeate 
the  pad,  activating  the  release  of 
chlorine  gas.  The  chlorine  gas  released 
in  the  pad  diffuses  through  the  paper 
and  the  polyethylene  liner  before 
depositing  on  the  grapes.  The 
exemption  for  chlorine  generators 
would  not  apply  to  the  use  of  chlorine 
gas  during  food  processing  or  as  a  food- 
contact  surface  sanitizer  since  these 
uses  are  under  the  jurisdiction  of  the 
Food  and  Drug  Administration. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  nde.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 


upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
S1735.  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
Hkely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (4(S 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  1 80 

Environmental  protection. 
Administrative  practice  and  procodurn. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeepiiii; 
requirements. 
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Dated;  November  2. 1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2  Section  180.1054  is  revised  to  read 
as  follows: 

§180.1054    Calcium  hypochlorite; 
exemptions  from  the  requirement  of  a 
tolerance. 

(a)  Calcium  hypochlorite  is  exempted 
from  the  requirement  of  a  tolerance 
whert  used  preharvest  or  postharvest  in 
solution  on  all  raw  agricultural 
commodities. 

(b)  Calcium  hypochlorite  is  exempted 
from  the  requirement  of  a  tolerance  in 
or  on  grapes  when  used  as  a  fumigant 
postharvest  by  means  of  a  chlorine 
t;enerator  pad. 

IFR  Dcic.  94-28142  Filed  11-15-94:  8:45  ami 

BILLING  CODE  6560-60-F 


40  CFR  Parts  180  and  186 

[PP  6F3372  and  FAP  6H5497;R20fi5;  FRL- 
4917-^] 

RIN  2070-AB78 

Pesticide  Tolerances  and  Feed 
Additive  Regulations  for  Triflumizole 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  triflumizole  and  its 
metabolites  in  or  on  various  agricultural 
commodities.  Uniroyal  Chemical  Co. 
petitioned  for  these  maximum 
permissible  levels  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  October  31.  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.-[PP  6F3372 
and  FAP  6H5497/R2085].  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St..  SW..  Washington  DC 
20460,  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person  bring 
a  copy  of  the  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202.  Fees  accompanying  objections 
shall  be  labeled  "Tolerance  Petition 
Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  B> 
mail:  Leonard  S.  Cole.  Jr..  Acting 
Product  Manager  (PM)  21.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227.  CM  #2. 1921  Jefferson 
Davis  Hwv.,  Arlington.  VA  22202,  (703)- 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  March  19,  1986  (51 
FR  9514).  which  announced  that 
Uniroyal  Chemical  Co.  (Uniroyal).  74 
Amity  Rd..  Bethany.  CT  06542-3402. 
had  submitted  pesticide  petition  (PP) 
6F3372  proposing  to  amend  40  CFR  part 
180  by  establishing  tolerances  for  the 
combined  residues  of  the  fungicide 
triflumizole.  l-(l-((4-chloro-2- 
(trinuoromelhyl)phenyl)imino)-2- 
propoxyethyl)-! //-imidazole  and  its 
aniline-containing  metabolites  4-chloro- 
2-trifluoromethylaniline.  N-4-chloro-2- 
trifluoromethylaniline  and  N-(4-chloro- 
2-trinuoromethylphenyl)- 
propoxyacetamide.  in  or  on  the 
following  commodities:  apples  at  0.1 
part  per  million  (ppm):  cattle,  fat.  meat, 
and  meat  byproducts  (mbyp)  at  0.05 
ppm;  grapes  at  0.3  ppm;  hogs.  fat.  meat, 
and  mbyp  at  0.05  ppm;  milk  at  0.05 
ppm;  pears  at  0.1  ppm;  and  poultry, 
eggs.  fat.  meat,  and  mbyp  at  0.05  ppm. 
Uniroyal  also  submitted  feed  additive 
petition  (FAP)  6H5497  proposing  to 
amend  21  CFR  part  193  (redesignated  in 
the  Federal  Register  of  June  29.  1988 
(53  FR  2466t),  as  40  CFR  part  186)  by 
establishing  a  regulation  permitting  the 
combined  residues  of  the  fungicide 
described  above  in  or  on  the  following 
commodities:  apples,  dried  at  3.0  ppm; 
apple  pomace,  dry  at  1.0  ppm;  apple 
pomace,  wet  at  3.0  ppm;  grape  juice  at 
1.0  ppm;  grape  pomace,  dry  at  1.0  ppm; 
grape  pomace,  wet  at  4.0  ppm;  raisins  at 
1.0  ppm;  and  raisin  waste  at  2.0  ppm. 

Uniroyal  amended  these  petitions,  as 
announced  in  the  Federal  Registers  of 
October  5, 1988  (53  FR  39131).  March 
10. 1993  (58  FR  13262).  and  October  21. 
1993  (58  FR  54350).  These  amendments 
changed  the  tolerances  to  the  following: 
apples  at  0.5  ppm;  grapes  at  2,5  ppm; 


pears  at  0.5  ppm;  meat  of  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep  at  0.05 
ppm;  milk.  eggs,  and  poultry  fat  at  0.05 
ppm;  meat  byproducts  of  poultry  at  0.1 
ppm;  meat  by-products  and  fat  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.5 
ppm;  apple  pomace  at  2.0  ppm;  grape 
pomace  at  15.0  ppm;  and  raisin  waste  at 

10.0  ppm.  Uniroyal  also  changed  the 
chemical  expression  for  the  fungicide  to 
combined  residues  of  the  fungicide 
triflumizole.  l-(l-((4-chloro-2- 
(trinuoromethyl)pheny!)imino)-2- 
propoxyethyl)-l//-imidazole.  the 
metabolite  4-chloro-2-hydroxy-6- 
trifiuoromethylaniline  sulfate  (in  raw 
agricultural  commodities  of  animal 
origin  only),  and  other  metabolites 
containing  the  4-chloro-2- 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound. 

No  comments  \vere  received  in 
response  to  any  of  the  above  Federal 
Register  notices. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  By  vvay  of  public 
reminder,  this  notice  also  reiterates  the 
registrant's  responsibility,  under  section 
6(a)(2)  of  FIFRA.  to  submit  additional 
factual  information  regarding  adverse 
effects  on  the  environment  and  to 
human  health  by  the  pesticide.  The 
toxicological  data  considered  in  support 
of  the  tolerances  include: 

1.  A  2-year  rat  feeding  chronic 
toxicity/carcinogenicity  study  (negative 
for  carcinogenicity)  with  a  no- 
observable-effect  level  (NOEL)  for  liver 
effects  [lowest  dose  tested  was  100  ppm 
(4.1  mg/kg/day)]. 

2.  A  2-year  mouse  feeding/ 
carcinogenicity  study  (negative  for 
carcinogenicity)  with  a  systemic  NOEL 
of  100  ppm  (16.2  mg/kg/day  for  males. 
21.7  mg/kg/day  for  females)  and  an  LEL 
of  400  ppm  (67.4  mg/kg/day  for  males. 

88.1  mg/kg/day  for  females). 

3.  A  3-month  feeding  study  in  rats 
with  a  NOEL  of  200  ppm  (10  mg/kg/dav) 
and  a  lowest-effect-level  (LEL)  of  2.000 
ppm  (100  mg/kg/day). 

4.  A  3-month  feeding  study  wiih  mice 
with  a  NOEL  of  200  ppm  (30  mg/kg/day) 
and  an  LEL  of  2,000  ppm  (300  nig/kg/  ' 
day). 

5.  A  30-day  feeding  study  with  rats 
with  a  NOEL  of  200  ppm  (io  mg/kg/day) 
and  an  LEL  of  2,000  ppm  (100  mg/kg/  ' 
day). 

6.  A  30-day  feeding  study  with  mice 
with  a  NOEL  of  200  ppm  (30  mg/kg/day 
and  an  LEL  of  2.000  ppm  (300  mg/kg/ 
day). 

7.  A  1-year  feeding  study  with  beagle 
dogs  with  a  NOEL  of  300  ppm  (10.0  mg/ 
kg/day  formates,  10.7  mg/kg/day  for 
females)  and  an  LEL  of  1.000  ppm  (34.1 


59166  Federal  Register  /  Vol.  59,  No.  220  /  V\^ednesday,  November  16,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  220  /  Wednesday,  November  16.  1994  /  Rules  and  Regulations  59167 


mg/kg/day  for  males.  35.2  mg/kg/day  for 
females). 

8.  Three  developmental  toxicity 
studies  in  rats  (considered  together) 
with  a  maternal  NOEL  of  10  mg/kg/day 
and  maternal  LEL  of  35  mg/kg/  day.  The 
developmental  toxicity  NOEL  was  10 
mg/kg/day,  and  the  developmental 
toxicity  LEL  was  10  mg/kg/day. 

9.  Two  developmental  toxicity  studies 
in  rabbits  (considered  together)  with  a 
maternal  NOEL  of  50  mg/kg/day  and  a 
maternal  LEL  of  100  mg/kg/day.  The 
developmental  toxicity  NOEL  was  50 
mg/kg/day  and  the  developmental 
toxicity  LEL  was  100  mg/kg/day. 

10.  Two  three-generation 
reproduction  studies  in  rats  (when 
considered  together)  with  a 
reproductive  toxicity  NOEL  of  30  ppm 
(1.5  mg/kg/day)  and  a  reproductive 
toxicity  LEL  of  70  ppm  (3.5  mg/kg/day). 
Triflumizole  is  considered  a 
reproductive  toxicant. 

11.  Triflumizole  was  negative  for 
mutagenicity  in  the  mitotic  gene 
conversion  test,  rec  assay  test,  in  vitro 
mouse  micronucleus  test,  reverse 
mutation  in  Salmonella  and  E.  coli  test 
and  unscheduled  DNA  synthesis  test. 

The  Office  of  Pesticide  Programs' 
Health  Effects  Division  Carcinogenicity 
Peer  Review  Committee  has  classified 
triflumizole  in  Group  E  (evidence  of 
non-carcinogenicity  for  humans).  This 
classification  is  based  on  the  Agency's 
Guidelines  for  Carcinogen  Risk 
Assessment  published  in  the  Federal 
Register  of  September  24,  1986  (51  FR 
33992).  The  Agency  has  chosen  to  use 
the  reference  dose  calculations  based 
upon  chronic  toxicity  effects  to  estimate 
human  dietary  risk  from  triflumizole 
residues  since  carcinogenicity  is  not  a 
concern  with  this  chemical. 
Additionally,  an  estimate  of  human 
dietary  risk  for  acute  effects  was 
determined  using  a  reference  dose  based 
upon  the  NOEL  taken  from  three 
developmental  toxicity  studies  in  the  rat 
considered  together. 

The  reference  dose  (RfD)  for  chronic 
effects  w  as  established  at  0.015  mg/kg 
body  weight/day,  based  on  the  NOEL  of 
1.5  mg/kg/day  for  the  three-generation 
reproductive  toxicity  study  in  rats  and 
an  uncertainty  factor  of  100.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  estimated  at 
0.002221  mg/kg  bodyiveight/day  and 
utilizes  14.8  percent  of  the  RfD  for  the 
general  population  of  the  48  States.  The 
percentages  of  the  RfD  for  the  most 
highly  exposed  subgroups,  nonnursing 
infants  (less  than  1  year  old)  and 
children  (1  to  6  years  old),  are  61.2% 
and  41.2%,  respectively.  The  TMRC  was 
calculated  based  on  the  assumption  that 
triflumizole  occurs  at  the  maximum 


legal  limit  in  all  of  the  dietary 
commodities  for  which  tolerances  are 
proposed.  Even  with  this  probable  large 
overestimate  of  exposure/risk,  the 
TMRC  is  well  below  the  RfD  for  the 
population  as  a  whole  and  for  each  of 
the  22  subgroups  considered.  Thus, 
there  does  not  appear  to  be  any  dietary 
concern  due  to  chronic  effects. 

The  acute  exposure  analysis  evaluates 
individual  food  consumption  and 
estimates  the  distribution  of  single  day 
exposures  through  the  diet  for  the  U.S. 
population  and  certain  subgroups.  The 
analysis  assumes  uniform  distribution 
of  triflumizole  in  the  commodity 
supply.  Since  the  toxicological  effect  to 
which  high  end  exposure  is  being 
compared  in  this  analysis  is 
developmental  toxicity,  the  population 
group  of  interest  is  females  aged  13 
years  and  above.  This  subgroup  most 
closely.approximates  women  of  child 
bearing  age.  The  Margin  of  Exposure 
(MOE)  is  a  measure  of  how  closely  the 
high  end  exposure  comes  to  the  NOEL 
and  is  calculated  as  the  ratio  of  the 
NOEL  to  the  exposure.  The  Agency  is 
not  generally  concerned  about  MOEs  of 
100  or  above  when  the  toxicological 
endpoint  to  which  the  exposure  is 
compared  is  taken  from  an  animal 
study.  In  this  acute  exposure  analysis, 
the  calculated  exposure  of  those 
individuals  most  highly  exposed  (0.02 
mg/kg  bwt/day)  was  compared  to  the 
NOEL  of  10  mg/kg  bwt/day  to  get  an 
MOE  of  at  least  500.  This  means  that 
those  individuals  most  highly  exposed 
to  triflumizole  through  these  proposed 
uses  would  receive  at  most  l/500lh  of 
the  dose  that  represents  the  NOEL  in 
animals  for  developmental  toxicity.  Less 
than  1%  of  the  population  of  females  13 
years  and  over  would  be  exposed  to 
triflumizole  at  levels  of  0.02  mg/kg  bwt/ 
day  or  greater.  Based  on  the  risk 
estimates  arrived  at  in  this  analysis,  it 
appears  that  acute  dietary  risk  from  the 
proposed  uses  of  triflumizole  is  not  of 
concern. 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood, 
and  adequate  analytical  methods  are 
available  for  enforcement  purposes.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Vol.  II 
(PAM  II).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II, 
the  analj^ical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132,  CM  #2. 1921  Jefferson  Davis 
Hwy,,  Arlington,  VA  22202,  (703)-305- 
5232. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerances 
established  by  amending  40  CFR  parts 
180  and  186  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
shearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearuig 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  bv 
40  CFR  180.33("i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issui; 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(0.  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  Si 00 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 


governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary- 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
tlie  principles  set  forth  in  this  Executive 
Q.''d('r. 

Pursuant  to  the  terms  of  this 
!  \w:utive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
ther:>t'ore  not  subject  to  OMB  review. 

f'lirsuant  to  the  requirements  of  the 
K(  i,u!atory  Flexibility  Act  (Pub.  L.  96- 
3-)4.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that  ' 
rf;4u!ations  establishing  new  tolerances 
ur  ri)i;;ing  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
-statfment  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additives.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  31, 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  the  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  180— [AMENDED] 

1  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  adding  new  §  180.476,  to  read  as 
follows: 

§  180.476    Triflumizole;  tolerances  for 
residues. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
triflumizole,  l-(l-((4-chloro-2- 
(trinuoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-imidazole,  and  its 
metabolites  containing  the  4-chloro-2- 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound,  in 
or  on  the  following  raw  agricultural 
conmiodities: 


Commodity  ^^rts  per 

'  •  million 

Apples  0.5 

Grapes  2.5 

Pears o.S 

(b)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
triflumizole.  l-(l-(('f-chloro-2- 
(trinuoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-imidazole,  the 
metabolite  4-chloro-2-hydro.xy-6- 
trifluoromethylaniline  sulfate,  and  other 
metabolites  containing  the  4-chloro-2- 
trinuoromothylaniline  moiety, 
calculated  as  the  parent  compound,  in 
or  on  the  following  raw  agricultural 
commodities  of  animal  origin: 

Commodity  ^^rts  per 

'  million 

Cattle,  fat  o.S 

Cattle,  meat  o.05 

Cattle,  mbyp 0.5 

Eggs  0.05 

Goats,  fat  0.5 

Goats,  meat  o.05 

Goats,  mbyp  0.5 

Hogs,  fat 0.5 

Hogs,  meat  o.05 

Hogs,  mbyp o.5 

Horses,  fat  0.5 

Horses,  meat  0.05 

Horses,  mbyp 0.5 

Miik 0.05 

Poultry,  fat 0.05 

Poultry,  meat 0.05 

Poultry,  mbyp o.l 

Sheep,  fat 0.5 

Sheep,  meat  o.05 

Sheep,  mbyp 0.5 

PART  18&— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  §  186.5850,  to  read  as 
follows: 

§186.5850    Triflumizole. 

Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
triflumizole,  l-(l-{(4-chloro-2- 
(trifluoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-imidazole,  and  its 
metabolites  containing  the  4-chloro-2-    ^ 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound,  in 
or  on  the  following  processed  feed 
commodities  when  present  therein  as  a 
result  of  application  to  growing  crops: 


Commodity 


Parts  per 
million 


Apple  pomace 2.0 

Grape  pomace  15.0 

Raisin  waste  10.O 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  59a 

RIN  0905-AE55 

National  Library  of  Medicine  Grants 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Institutes  of 
Health  is  amending  the  regulations 
governing  certain  National  Librarv-  of 
Medicine  (NLM)  grants  to  conforin  the 
maximum  award  amount  set  forth  in  the 
regulations  to  the  maximum  award 
amount  set  forth  in  the  NIH 
Revitalization  Act  of  1993.  The  NIH 
Revitahzation  Act  of  1993  increased  the 
maximum  award  amount  for  an  NLM 
grant  for  basic  resources  from  5750,000 
to  Si. 000.000.  The  regulations  are  being 
amended  to  reflect  this  statutory  change. 
EFFECTIVE  DATE:  This  amendment  is 
effective  on  November  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeny-  Moore,  Regulatory  Affairs 
Officer,  National  Institutes  of  Health, 
Building  31,  Room  3B11,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-0001. 
telephone  (301)  496-2832  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
National  Institutes  of  Health  is 
amending  the  regulations  at  42  CFR  part 
59a,  subpart  A,  governing  NLM  grants 
for  establishing,  expanding,  and 
improving  basic  medical  library- 
resources,  authorized  bv  section  474  of 
the  Public  Health  Service  (PHS)  Act,  as 
amended,  by  revising  the  introductory 
sentence  of  paragraph  (b)  of  §  59a.  5  to 
set  forth  a  maximum  award  amount  of 
SI. 000,000.  This  action  is  being  taken  so 
that  the  regulations  will  accurctelv 
reflect  the  new  statutory  limit  of 
51,000,000  on  these  grants. 

Additionally,  Public  Law  103-227, 
enacted  on  March  31, 1994,  prohibits 
smoking  in  certain  facilities  in  which 
minors  will  be  present.  The  Department 
of  Health  and  Human  Services  is  now- 
preparing  to  implement  the  provisions 
of  that  law.  Until  those  implementation 
plans  are  in  place,  PHS  continues  to 
strongly  encourage  all  grant  recipients 
to  provide  a  smoke-free  workplace  and 
promote  the  nonuse  of  all  tobacco 
products. 

Under  sections  553(b)(3)(B)  and  553 
(d)  (1)  and  (3)  of  title  5,  United  Stales 
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Code,  notice,  public  comment,  and 
delayed  effective  date  procedures  have 
been  waived  for  this  amendment  based 
on  a  finding  of  good  cause.  These 
procedures  for  ensuring  public 
participation  in  the  ndemaking  prix:ess 
and  time  for  compliance  are 
unnecessary  because  the  change  has 
already  been  made  by  section  1401  of 
Public  Law  103-43  and  it  relieves  the 
current  restriction  in  the  regulations 
limiting  giaul  award  amounts. 

Regulatory  Impact  Statement 

ExtH.utive  Orfier  12866  of  .Si ?p1  ember 
30, 1'l'iM.  R»>gulatory  Planning  and 
Revicv\ .  requires  the  Deparln»ent  to 
prepare  an  analysis  for  any  rule  that 
meets  one  of  the  E.  O.  12866  criteria  for 
a  signifitant  regulatory  action:  that  is, 
that  may — 

Have  an  annual  effect  on  the  tH:onomy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  produrtivity. 
<;ompetition.  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

Create  a  serious  inconsistent  y  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agnncy: 

Materially  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.O.  12866. 

In  addition,  the  Department  prepares 
a  regulatory  flexibility  analysis,  in 
accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  chapter 
b),  if  the  rule  is  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

For  the  reasons  outlined  below,  we  do 
not  believe  this  rule  is  economically 
significant  nor  do  we  believe  that  it  will 
have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  proposed  rule  is  nut 
inconsistent  with  the  actions  of  any 
other  agency. 

This  rule  merely  codifies  the 
maximum  award  amount  established  by 
law  for  NLM  grants  awarded  under  part 
59a,  subpart  A,  thereby  conforming  the 
regulations  governing  the  grants  to  the 
NIH  Revitahzation  Act  of  1993.  The 
grant  program  does  not  have  a 
significant  economic  or  policy  impact 
on  a  broad  cross-section  of  the  public. 
Furthermore,  this  rule  would  only  affctJ 
those  institutions,  organizations,  or 
agencies  authorized  or  qualified  to  carry 
on  the  functions  of  a  medical  library 
that  are  interested  in  participating  in  the 
program,  subject  to  the  normal 


accountability  requirements  for  program 
participation.  No  institution, 
organization,  or  agency  is  obligated  to 
participate  in  the  program. 

For  these  same  reasons,  the  Secretary 
certifies  this  proposed  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  that  a  Regulatory  FlexibiUty 
Analysis,  as  defined  under  the 
Regulatory  Flexibility  Act  of  1980,  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

This  final  rule  does  not  contain  any 
information  collection,  recordkeeping, 
or  disclosure  requirements  subject  to 
Office  of  management  and  Budget 
(OMB)  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CDFA)  numbered  program 
affected  by  this  final  rule  is:  93.879 
Medical  Library  Assistance. 

List  of  Subjects  in  42  CFR  Part  59a 

Grant  programs-Health;  Libraries; 
Medical  research. 

Dated:  October  28, 1994. 
Philip  R.  Lee. 

Assistant  Secretary  for  Health. 

Approved:  November  9, 1994. 
Donna  E.  Shalala, 

Secretary. 

For  the  reasons  set  out  in  the 
preamble,  subject  A  of  part  59a,  title  42 
of  the  Code  of  Federal  Regulations,  Is 
amended  as  set  forth  below. 

PART  59a— NATIONAL  LIBRARY  OF 
MEDICINE  GRANTS 

Subpart  A — Grants  for  Establishing, 
Expanding,  and  Improving  Basic 
Resources 

1.  The  authority  citation  for  subpart  A 
of  part  59a  continues  to  read  as  follows: 

Authority:  42  U.S.C.  286b-2,  280b-5. 

2.  Section  59a.5  is  amended  by 
revising  the  introductory  sentence  in 
paragraph  (li)  to  read  as  follows: 

§59a5    Awards. 

*  •        *         *         • 

(b)  Determination  of  award  amount. 
An  Award  may  not  exceed  $1,000,000 
or  other  amount  established  by  law  for 
any  fiscal  year.  *  *   • 

•  •        •        *        ■ 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  502,  503,  510,  514,  540, 
and  583 

(Docket  No.  94-14] 

Update  of  Existing  Filing  and  Service 
Fees 

AGENCY:  Federal  Maritime  Commis-sion. 
ACTION:  Final  rule. 

SUMIWARY:  The  Federal  Maritime 
Commission  ("Commission"  or  "FMt;") 
is  revising  its  fees  for  (1)  filing  petitions, 
complaints,  and  special  docket 
applications;  (2)  providing  various 
public  information  services,  such  as 
lists  of  non-vessel-operating  common 
carriers  ("NVlXX^s"),  record  search*^, 
and  document  copying;  (3)  filing 
applications  for  freight  foj-warder 
licenses,  performance  and  casualty 
certificates  for  cruise  operators,  ami  lur 
admission  to  practice  before  the 
Commission;  and  (4)  providing  various 
services  related  to  the  Commission's 
Automated  Tariff  Filing  and  Information 
System.  These  revised  fees  reflect 
current  costs  to  the  Commission. 
EFFECTIVE  DATE:  Effective  January  1 . 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremiah  D.  Hospital  or  George  S. 
Smolik,  Bureau  of  Trade  Monitoring  ami 
Analysis,  Federal  Maritime 
Commission,  800  North  Capitol  Strintt, 
NW.,  Washington,  DC  20573-0001. 
(202) 523-5790. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  published  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  July  28, 1994,  59  FR  38411, 
("NPR"  or  "Proposed  Rule").' 
proposing  to  update  its  e.xisting  filing 
and  service  fees.  The  NPR  noted  that  thi- 
Independent  Offices  Appropriation  AcL 
( "lOAA  ").  31  U.S.C.  9701,  permits  it  to 
establish  fees  for  services  and  benefits 
that  the  Commission  provides  to 
specific  recipients.  The  NPR  also 
pointed  out  that  the  primary  guidance 
for  implementation  of  lOAA  is  Office  ol 
Management  and  Budget  ("OMB") 
Circular  A-25.  as  revised  July  8, 1993 
OMB  Circular  A-25  requires  that  a 
reasonable  charge  be  made  to  each 
recipient  for  a  measurable  unit  or 
amount  of  Federal  Government  servi<j' 
from  which  the  recipient  derives  a 
benefit,  in  order  that  the  Government 
recover  the  full  cost  of  rendering  that 
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service.  OMB  Circular  A-25  further 
provides  that  costs  be  determined  or 
estimated  from  the  best  available 
rwords  in  the  agency,  and  that  cost 
computations  shall  cover  the  direct  and 
iadiiect  costs  to  the  Government  of 
carrying  out  the  activity. 

The  NPR  advised  that  the  FMC's 
existing  filing  and  service  fees  have 
been  in  effect  since  1983,  and  that  they 
no  longer  reflected  the  Commission's 
actual  costs  for  providing  these  services. 
The  Commission,  accordingly,  proposed 
to  update  its  fees  to  reflect  current  costs. 

Fourteen  entities  filed  comments  in 
response  to  the  NPR  regarding  user  fees: 
C  V  International,  Inc.;  Tampa  Port 
.Authority;  Seariders  International,  Inc.; 
the  Inter-American  Discussion 
Agreement;^  Puerto  Rico  Maritime 
Shipping  Authority;  Matson  Navigation 
Company.  Inc.;  The  Joint  Carrier 
Group;3  Hanjin  Shipping  Co.,  Ltd.;  Cari- 
Freight  Shipping  Co.  Ltd.;  Caribbean 
Shipowners  Association;  Lykes  Bros. 
Steamship  Co.,  Inc.  ("Lykes"}; 
Transportation  Services  Incorporated; 
and  the  Japan  Conferences.*  The 
National  Industrial  Transportation 
League  ("NFT  League")  s  filed  late 
comments,  which  are  also  being 
considered. 

The  commenters  represent  a  variety  of 
industry  interests:  individual  ocean 
common  carriers,  ocean  freight 
conferences  and  other  aligned 
agreement  parties,  ocean  freight 
forwarders,  NVOCCs,  a  tariff  publisher, 
a  shipper's  group,  and  a  port  authority. 
Generally,  the  commenters  oppose  the 
Commission's  proposed  fee  increases  as 
being  unfair  and  burdensome  on  the 
industry. 

On  specific  fee  increases,  Lykes  and 
the  NIT  League  object  to  the  proposed 
fee  for  special  docket  applications.  They 
argue  that  the  increase  from  $25  to  $86 
is  out  of  proportion  and  unfair.  Both 
urge  that  the  Commission  consider  a 
more  modest  increase  to  avoid  a  chilling 
effect  on  potential  applicants.  Lykes 
sugacsts  a  fee  of  $50  or  $60. 

The  NIT  League  opposes  proposed  fee 
increases  for  filing  petitions,  formal  and 


'  On  the  same  day,  the  Commission  also 
published  in  Uie  Federal  Rcgisier  (59  FR  3fr418]  <, 
companion  Notice  of  Proposed  Rulemaking  in 
Uociiet  Ho.  94-15,  New  Filing  Fees,  propocinf;  to 
Impliinient  new  fees  bx,  «mong  oltier  things,  lai  ill 
and  agreement  filings. 


'  Conferences  represented  by  the  Inter-American 
Discussion  Agreement  are:  the  Inter-American 
Freight  Conference:  Brazil/Puerto  Rico  and  U.S. 
Vir.^;n  Islands  Conference;  River  Plate/Puerto  Rico 
and  U.S.  Virgin  Islands  Conference:  and  the  Inter- 
.^merican  Freight  Conference-Pacific  Coast  Area. 

^  See  Appendix  A  to  this  document. 

•*  The  Conferences  are:  the  Trans-Pacific  Freight 
Conference  of  Japan,  the  Japan-Atlantic  and  Gulf 
Freight  Conference,  the  Japan-Puerto  Rico  &  Virgin 
Islands  Freight  Conference,  and  their  member  lines. 

'The  NIT  League  is  a  voluntary  organization  said 
to  represent  some  1.400  shippers  and  groups/ 
associations  of  shippers  conducting  industrial  and/ 
or  commercial  enterprises,  large,  medium,  and 
small,  throughout  the  United  States  and 
intetnationallv 


informal  complaints,  and  for  providing 
information  to  the  public.  The  League 
argues  that  the  proposed  fees  do  not 
represent  a  reasonable  value  for  the 
service  provided  and  that  no  public 
policy  is  served  by  such  fees.  The 
ultimate  effect,  it  claims,  could  be  to 
discourage  petitioners  or  complainants 
from  raising  valid  claims  or  causes  with 
the  Commission. 

The  Japan  Conferences  oppose  the 
proposed  fee  increase  for  special 
permission  applications.  They  submit 
that  the  fee  for  special  permission 
applications  was  recently  increased  to 
$100  from  $90,  and  that  they  are 
experiencing  an  increasing  need  to  seek 
special  permission  authority  to  deviate 
from  the  Commission's  tariff  filing 
regulations.  Further,  they  argue  that 
these  requests  benefit  shippers  and 
consignees,  not  carriers. 

The  only  other  specific  fee  increase  to 
elicit  a  comment  is  the  proposed 
registration  fees  for  the  Commission's 
Automated  Tariff  Filing  and  Information 
System  ("ATFI").  Lykes  believes  the 
proposed  fees  are  disproportionately 
high  because  it  discerned  no 
appreciable  increase  in  the  procedures 
for  requesting  additional  logons  fpr 
ATFI. 

The  general  statements  opposing  the 
proposed  increased  fees  are 
unpersuasive.  As  pointed  out  in  the 
NPR.  it  has  been  over  eleven  years  since 
the  Commission  last  reviewed  its  costs 
in  providing  these  services.  The 
proposed  fee  increases  only  reflect  the 
increased  costs  to  the  Commission  in 
providing  these  services. 

The  Commission  also  does  not  agree 
with  those  comments  suggesting  that  the 
proposed  increase  for  special  docket 
applications  is  too  high  and  unfair,  and 
would  have  a  chilling  effect  on  potential 
applicants.  The  proposed  increase  is 
justified  on  a  cost  basis.  In  cases  where 
the  amount  to  be  refunded  or  waived  is 
less  than  the  filing  fee,  an  applicant  can 
request  a  waiver  of  the  fee  under  FMC 
rules,  as  revised  herein.  Therefore,  we 
do  not  see  the  revised  fee  having  a 
chilling  effect  on  potential  applicants. 

NIT  League's  comments  opposing  the 
increases  for  filing  petitions,  formal  and 
informal  complaints,  and  for  providing 
information  to  the  public  also  are 
unpersuasive.  As  with  every  proposed 
increase,  the  proposed  increases  for 
these  services  reflect  only  the  increased 
cost  to  the  Commission  in  providing  the 
services.  These  fees  should  not  create  an 
undue  burden  nor  cause  a  chilling  effect 
on  potential  complainants.  As  noted 
above,  prospective  complainants  may 
request  a  waiver  of  the  specific  fees 
under  the  Commission's  rules,  if  they 


believe  an  applicable  fee  causes  an 
undue  hardship. 

The  Japan  Conferences'  opposition  to 
the  fee  increase  for  special  permission 
applications  is  based  on  the  fact  that  the 
fee  was  recently  increased  and  that 
these  requests  benefit  shippers  and 
consigneesv  not  carriers.  It  is  immaterial 
whether  or  not  this  application  fee  was 
recently  increased;  the  fact  remains  that 
the  proposed  fee  reflects  the  current  cost 
to  the  Commission  for  processing  these 
applications.  Although  there  is  a  benefit 
for  shippers,  we  find  this  benefit 
incidental  to  the  direct  benefit  a  carrier 
derives  for  being  allowed  to  deviate 
from  statutory  notice  requirements. 

Lykes'  concerns  about  the  increased 
fees  for  ATFI  registration  are 
unfounded.  The  proposed  fees  simply 
reflect  the  Commission's  costs  in 
processing  and  verifying  the  validity  of 
registration  requests  as  well  as  creating 
an  organizational  record  for  the 
registrant  in  the  ATFI  system. 

The  other  proposed  increased  fees  in 
this  proceeding,  for  example 
applications  for  freight  forwarder 
licenses  and  passenger  vessel 
certifications,  elicited  no  direct 
comment  and  are  adopted  as  final. 
Appendix  B  to  this  document  contains 
a  summary  list  of  the  revised  fees. 

Lastly.  Lykes  raises  an  additional 
issue  regarding  the  proposed  ATFI  fees 
that  deserves  comment.  L'kes  suggests 
that  the  Commission  set  aside  a  certain 
percentage  of  its  ATFI  user  fees  for 
system  enhancements.  Whatever  the 
merits  of  this  proposal  otherwise,  the 
lOAA  and  OMB  Circular  A-25  do  not 
permit  user  fee  collections  to  be  used  to 
offset  costs  of  activities  that  are  not 
related  to  the  specific  service  the 
Commission  is  performing  for  an 
identifiable  recipient. 

In  keeping  with  OMB  guidelines,  the 
Commission  intends  to  update  its  fees 
on  an  annual  basis.  In  updating  its  fees, 
the  Commission  will  incorporate 
changes  in  the  wages  and  salaries  of  its 
employees  into  direct  labor  costs 
associated  with  its  services,  and 
recalculate  its  indirect  costs  (overhead) 
based  on  current  level  costs. 

The  Commission,  in  its  latest 
amendment  to  46  CFR  Part  502,  omitted 
a  reference  to  "Pub.  L.  88-777"  in  its 
Authority  statement  (58  FR  36848,  July 
19. 1993).  This  omission  is  corrected  in 
this  document. 

The  Commission  again  certifies 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  that  this  Final  Rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units,  and  small 
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governmental  jurisdictions.  The 
Commission  recognizes  that  these 
revised  fees  may  have  an  impact  on  the 
shipping  industry,  but  not  of  the 
magnitude  that  would  Ite  contrary  to  the 
requirements  of  the  Regulatory 
FlexibiUty  Act.  For  the  most  part, 
entities  impacted  by  the  revised  fees  are 
ocean  common  carriers,  who 
Iraditiunaliy  have  not  been  viewed  as 
small  entities.  Fees  collected  &om  the 
general  public  for  Ck)mmission 
information  recover  the  total  cost  tu  Uie 
Commission  for  providing  specific 
services.  Fees  for  filing  petitions,  and 
formal  and  informal  complaints  do  not 
impose  an  undue  burden  nor  have  a 
chilling  effect  on  filers.  Furthermore, 
Commission  regulations  provide  for 
waiver  of  fees  for  those  entities  that  cum 
make  the  required  showing  of  undue 
hardship. 

This  Final  Rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1980,  as  amended.  Therefore, 
OMB  review  is  not  requinni. 

List  of  Subiects  , 

46  CFH  Part  502 

Administrative  prae:tice  and 
procedure.  Claims,  Equal  access  to 
justice.  Investigations,  Lawyers, 
Reporting  and  recordkeeping 
requirements. 

46  (.FH  Part  503 

Classified  information.  Freedom  of 
information.  Privacy,  Sunshine  Ai.t. 

46  CFli  Part  510 

"Freight  forwarders,  Maritimi-  i;;irriers, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

46  CFH  Part  514 

Freight,  Harbors,  Maritime  carriers. 
Reporting  and  reconl keeping 
requirements. 

46  CFH  Port  540 

Insurance,  Maritime  carriers. 
Penalties.  Reporting  and  rtn:ordk»^'f»ing 
rrrquirt'nients.  Surety  bonds. 

46  CFR  Part  583 

Freight.  Maritime  carriers,  Rijporting 
and  recordketiping  requirements,  .Surety 
bonds. 

Pursuant  to  5  U.S.C.  553,  the 
Independent  Offices  Appropriations 
Act,  31  U.S.C.  §9701,  and  section  17  of 
the  Shipping  Act  of  1984,  46  U.S.C  app. 
<^  1716,  the  Commission  amends  title  46 
of  the  Code  of  Federal  Regulations  as 
follows: 


PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citatidn  for  Part  502 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  551,  552,  553, 
556(c),  559,  561-569.  571-596;  12  U.S.C 
1141j(a);  18  U.S.C.  207;  26  U.S.C  .50Hc)(3). 
28  U  S.C  2112(a);  31  U.S.C  a701;  46  U.S.C 
app.  817,  820,  820,  841a,  1 114(b),  1705, 
1707-1711,  1713-1716;  E.O.  11222  of  May  8, 
1965  (30  PR  6469);  21  U.S.C.  853a:  and  Pub. 
L.  88-777  (46  U.S.C.  npp.  81 7d,  817t») 

Subpart  E— Proceedings;  Pleadings; 
Motions;  Replies 

2.  Section  502.62(f)  is  revised  to  njad 
as  follows: 

§  502.62    Complaints  and  tee. 

*  f         »         »         » 

(f)  The  complaint  shall  bo 
accompanied  by  remittance  of  a  $166 
filing  fee. 

*  «        •        •        • 

3.  Section  502.fi8(a)(3)  is  revised  to 
read  as  follows: 

§  502.68    Declaratory  orders  and  fee. 

(a)  *  *   * 

(3)  Petitions  shall  be  ac;c:onipanied  by 
remittance  of  a  $162  filing  fee. 

***** 

4.  Section  502.69(b)  is  n;vi.siHi  to  read 
as  follows: 

§  502.69    Petitions— general  and  fee. 

***** 

(b)  Petitions  shall  be  accompanied  by 
n;mittance  of  a  $162  filing  fee.  [Rule  69.) 

Subpart  F— Settlement;  Prehearing 
Procedure 

5.  Section  502.92{a)(3)(ii)  Is  revised  to 
read  as  follows: 

§  502.92    Special  docket  applications  and 
fee. 

(a)«   *   • 

(3l(i)*   *    * 

(ii)  The  application  for  refund  or 
waiver  must  be  accompanied  by 
remittance  of  an  $86  filing  fee. 


Subpart  K — Shortened  Procedure 

6.  The  last  sentence  of  §  .'J02.1H2  is 
revised  to  read  as  follows: 

§  502.182    Complaint  and  nnemorandum  of 
facts  and  argun>ents  and  filing  fee. 
*   '   *  The  complaint  shall  be 
accompanied  by  remittance  of  a  $16i> 
filing  fee.  [Rule  182.) 

Subpart  S — Informal  Procedure  for 
Adjudication  of  Small  Claims 

7.  The  last  sentence  of  §  502.3041b)  is 
revised  to  read  as  follows: 


§  502.304    Procedure  and  filing  fee. 

•        •        •        •        * 

(b)  *   •   •  Such  claims  shall  be 
ai:c.ompani(;d  by  remittance  of  a  $68 
filing  fee. 


Subpart  U — Conciliation  Service 

8.  The  last  sentence  of  §  502.404(a)  is 
revised  to  read  as  follows: 

§  502.404    Procedure  and  fee. 

(a)  •   •   •  The  rtK}uest  shall  be? 
accompanied  by  remittance  of  a  $f51 
service  fee. 


PART  50»-PUBLIC  INFORMATION 

9.  The  authority  citation  for  Part  503 
is  revised  to  read  as  follows: 

Aiilhority:  5  U.S.C  552,  552a,  552b,  553; 
31  U.S.C.  9701;  E.O.  12356,  47  FR  14874, 
15557,  3  (TR  1982  Comp.,  p.  li>7. 

Subpart  E — Fees 

10.  The  introductory  para^r.ijjh  of 
§  503.41  is  revised  to  read  as  follows: 

§  503.41    Policy  and  services  available. 

Pursuant  to  policies  established  by 
Congress,  the  Government's  costs  for 
services  provided  to  identifiable  persons 
are  to  be  recovered  by  the  |)ayment  of 
fees  (Independent  Offices 
Appropriations  Act,  31  U.S.C.  9701  and 
Freedom  of  Information  Reform  Act  of 
1986,  October  27. 1986,  5  U.S.C  5.52). 
Except  as  otherwise  noted,  it  is  the 
general  policy  of  the  Commission  not  to 
waive  or  reduce  service  and  filing  fees 
ccmtained  in  this  chapter.  In 
extraordinary  situations,  the 
Commission  will  accept  requests  for 
waivers  or  fee  reductions.  Such  recjuests 
are  to  l>e  made  to  the  Secretary  of  the 
Commission  at  the  time  of  the 
infonnation  request  or  the  filing  of 
documents  and  must  demonstrate  that 
the  waiver  or  reduction  of  a  fee  is  in  the 
best  interest  of  the  public,  or  that 
payment  of  a  fee  would  impose  an 
undue  hardship.  The  Secretary  will 
notify  the  requestor  of  the  decision  to 
grant  or  deny  the  request  for  waiver  or 
reduc:tion. 
***** 

11.  In  «i  503.43,  paragraphs  (c;)(l)(i) 
and  (ii),  the  first  sentence  of  paragraph 
{c)(2),  paragraph  (t;)(3)(ii),  paragraph 
(c)(4),  paragraphs  (d)(1),  (2),  and  (3),  and 
paragraph  (e)  are  revised;  paragraphs  (f) 
and  (i)  are  removed;  paragraphs  (g),  (h), 
and  (j)  are  redesignated  paragraphs  (f), 
(g),  and  (h);  and  newly  designated 
paragraphs  (f)  and  (g)  are  revised  to  read 
as  follows: 
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§  503.43    Fees  for  services. 


{. 


(1)'   •   * 

(i)  Sean^h  will  he  performed  by 
c:!i!rical/administrative  personnel  n\  a 
I  ate  of  $15.00  per  hour  and  by 
professional/executive  personnel  ;it  a 
rale  of  $30.00  per  hour. 

(ii)  Minimum  charge  fur  re«:ord  sean.h 
is  $15.00. 

(I'j  Charges  for  review  of  njoirds  to 
determine  whether  they  are  exempt 
frotn  disclosure  .under  §  503.35  shall  Ix; 
aslsi  s.sed  to  recover  full  costs  at  Ihe  rate 
I. r $63.00  per  hour.  *    *    * 

0)*  •   * 

:(i)  •    *    • 

(ii)  By  (!ommi.ssion  personnel,  at  the 
rale  of  five  cents  per  page  (one  sidr) 
plus  $15.00  per  hour. 

(iii)*   •   • 

(4)  The  certification  and  validation 
(vyith  Federal  Mariiime  Commission 
.sen!)  of  documents  filed  with  or  issued 
by  Ihe  Commission  will  be  available  at 
$70.00  foreac:h  ceriificjticm. 

(d)  •   •   • 

(1)  Orders,  notices,  rulings,  and 
dw:isions  (initial  and  final)  issued  by 
Administrative  Law  )udges  and  by  the 
("i»n,:;iission  in  all  formal  docketed 

pro*  (ledings  before  the  Federal  Maritime 
Commission  are  available  at  an  annual 
siibsi  nplion  rate  of  $278. 

(2)  Final  decisions  (only)  issued  by 
tin-  (,omniission  in  all  formal  docketed 
pr(H  cpdiugs  before  the  Commission  are 
available  at  an  annual  subscription  rate 
(ifS223.  ^ 

[■i]  General  rules  and  regulations  of 
I  (it  ('ommission  are  available  at  the 
('-■(-.ving  raXes:  (i)  Initial  set  including 
allcurrent  regulations  for  a  fee  of  SH3, 
itntl  (ii)  an  annua!  subscription  rate  of 
SBjfor  all  amendments  to  existing 
rejjalations  and  any  new  regulations 
is.sjK  d. 


fl( )  To  have  one's  name  and  aiidn  ^s 
pli  (  ed  on  the  mailing  list  of  a  specific 
do  -  Mt  as  an  interested  party  to  receive 
all  issuances  pertaining  lo  thh\  docket . 
$7  rter  proceeding. 

(i)  Loo.se-leaf  ttjprint  ol  Iht: 
Couniission's  complete,  current  Rides 
iif  lattice  and  Procedure,  part  502  of 
thiK chapter,  for  an  initial  fee  of  $«J. 
Fiil^re  amendments  to  the  reprint  are 
available  at  an  annual  subscription  rate 
ofti'. 

( ^  Applications  for  admi.ssion  lu 
practice  before  the  Commissicm  fur 
pewons  not  attorneys  at  law  must  be 
ai;oompanied  by  a  fee  of  $77  pursuant 
to  t,502.27  of  this  chapter. 


Subpart  Q— Access  to  Any  Record  of 
Identifiable  Personal  Information 

12.  In  §.503.69,  paragraphs  (b)(1) and 
[2]  are  revised  to  read  as  follows: 

§503.69    Fees. 

•         •        «        *        • 

flj)*    *   • 

(1)  The  copying  of  nxords  and 
documents  will  be  available  at  the  late 
of  five  cents  per  page  (one  side),  limited 
to  size  8V4"  x  14"  or  smaller. 

(2)  The  certification  and  validation 
(with  Federal  Mariiime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$70  for  each  certification. 


PART  510— LICENSING  OF  OCEAN 
FREIGHT  FORWARDERS 

13.  The  authority  c:itation  for  Part  510 
is  revised  to  read  as  follows: 

Aulhorlty:  5  US  C  553;  31  U..S.(:  M/OI;  4fi 
II..S.C.  app.  1702, 1707, 1709,  1710,  1712. 
1714,  1716,  and  1718;  21  II..S.C  853;,. 

Subpart  B — Eligibility  and  Procedure 
for  Licensing;  Bond  Requirements 

14.  .Section  510.12(b)  is  revised  to 
read  as  follows: 

§  510.12    Application  for  license. 

(a)*    •   * 

(b)  f'^w.  The  application  shall  bf> 
accompanied  by  a  money  order, 
c:ertified  check  or  cashier's  check  in  the 
amount  of  $687  made  payable  to  the; 
Fndpml  Maritime  Commission 


1 5.  TTie  penultimate  sentence  in 

!?  510.14(b)  is  revised  to  read  as  follcnvs:, 

§  510.14    Surety  bond  requirements. 

(a)*    *    • 

(b)«   *   •  The  fee  for  such 
supplementary  investigation  shall  be 
$213  payable  by  money  onler,  certified 
check  or  cashier's  check  to  the  Ffdr^ial 
Mnritimp  Commission.  *    ■•   • 

•  •         »         «         * 

16.  The  first  sentenc-e  0}  t5  310.1?4(e)  is 
revised  lo  read  as  follows: 

§510.19    Changes  in  organization. 

•  *         *         •         « 

(tf)  Application  form  and  Jan. 
Applications  for  Commission  appmv.il 
of  status  changes  or  for  license  transfers 
under  paragraph  (a)  of  this  section  shall 
be  filed  in  duplicate  with  the  Director. 
Bureau  of  Tariffs,  Certific:ation  and 
Licensing,  Federal  Maritime 
Commission,  on  form  FMC-18  Rev., 
together  with  a  processing  fee  of  $365, 
made;  payable  by  money  order,  (%rtifi<Hi 


check  or  cashier's  check  to  the  Fttdnral 
Maritime  Commission.  •    *   • 


PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

17.  The  authority  cjtation  for  Pijrt  514 
ctmlinues  to  read  as  follows: 

Authority:  5  l,..S.C.  552  and  553;  31  1 1  S  C 
!>7I)1;  46  U  S.C  .npp.  804.  812.  814-817(a), 
820.  833a.  841a  «43,  844,  845.  845a.  8451), 
H47.  1702-1712.  1714-1716.  1718.  1721.  npd 
1722;  and  s.'i .  2fb)  of  Piib  I.  101-«»2,  103 
.Stat.  601 

Subpart  C — Form,  Content  and  Use  ol 
Tariff  Data 

18.  In  S  514.21,  paragraphs  (c),  |e) 
introductory  text  and  (e)(1),  (f).  (,J,  mui 
(k)  am  n-vised  to  read  as  follows: 

§514.21    User  charges. 

♦  *         •         »         » 

(< )  liagislrntton  for  user  If ilar  and/or 
retriever  ID  and  password  (see  exhibit  1 
to  this  part  and  §§  514.4(d),  514.8(f)  and 
514.20));  $162  for  initial  registration  for 
firm  and  one  individual;  5136  for 
additions  and  changes. 

(d)*    •    • 

(e)  Certification  of  batch  filing 
rupahility  (by  appointment  through  the 
Bureau  of  Administration)  (§  514.8(1)). 

(1 )  L'sffr  charge:  $359  per  certification 
sul.tmission  (crovers  ail  types  of  tariffs  for 
whit  h  the  applicant  desires  to  lie 
C(!rtifit!d  as  well  as  recertificaticm 
n^quired  by  substantial  c  hanges  to  the 
ATFI  system). 

•  »         »         *         ♦ 

(0  Applit  ation  for  sprdal  pern nssion 
(t;  514.18):  Sl4(v 

*  *  *  »  « 

(i)  Dtitabose  tapes  (?*  514.2U(dJ)  The 
fees  for  sub.scribei  tapes,  similar  to  other 
fees  in  this  section,  reflect  the  cost  cjf 
proviiiing  those  copies,  includmg  staff 
time,  the  cost  of  duplication, 
distribution,  i;nd  user-dedicated 
iquipment.and  are: 

( 1 )  Initial  set  of  full  datab;  .e  tojicjs: 
$33fi. 

(2)  Diiily  updates:  $61. 

(3)  Wetikiy  upfiates:  $JiH. 

(4)  Mont  hi  V  i.'pf/fi/es.  SI36. 

I  'pdates  of  Al  FI  tapes  include  a  s.;l 
numlM^r  of  tapes:  if  more  tapes  are 
requinid,  the  lt!e  will  increase  l)y  $2!i 
|)er  additional  tape. 

(k)  Miscellaneous  tapes.  The  fee  for 
tape  data,  other  than  the  ATFI  database 
des<:ribed  in  paragraph  (j)  of  this 
.section,  shall  be  $61  for  the  initial  tape 
plus  $25  for  each  additional  tape 
n>quired. 
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PART  540-SECURITY  FOR  THE 
PROTECTION  OF  THE  PUBLIC 

19.  The  authority  citation  for  Part  540 
is  revised  to  read  as  follows: 

Aulhority:  5  U.S.C.  552,  553:  31  U.S.C. 
9701:  sees.  2  and  3.  Pub.  L.  89-777,  80  Stat. 
1356-1358  (46  U.S.C.  app.  817e,  817d);  sec. 
43  of  the  Shipping  Act,  1916  (46  U.S.C.  app. 
841a):  sec.  17  of  the  Shipping  Act  of  1984  (46 
use.  1716). 

Subpart  A— Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  for  Indemnification  of 
Passengers  for  Nonperformance  of 
Transportation 

20.  The  last  sentence  in  §  540.4(b)  is 
revised  to  read  as  follows: 

§  540.4    Procedure  for  establishing 
financial  responsibility. 

*         *         ft         *         * 

(b)  *   *   *  An  application  for  a 
Certificate  (Performance)  shall  be 
accompanied  by  a  filing  fee  remittance 
of$l,874. 


Subpart  B — Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  To  Meet  Liability 
Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages 

21.  The  last  sentence  of  §  540.23(b)  is 
revised  to  read  as  follows: 

§  540.23    Procedure  for  establishing 
financial  responsibility. 


(b)  *   *   *  An  application  for  a 
Certificate  (Casualty)  shall  be 
accompanied  bv  a  filing  fee  remittance 
of $830. 


PART  583— SURETY  FOR  NON- 
VESSEL-OPERATING  COMMON 
CARRIERS 

22.  The  authority  citation  for  Part  583 
is  revised  to  read  as  follows: 

Authorit}':  5  U.S.C.  553:  31  U.S.C.  9701;  46 
U.S.C.  app.  1702.  1707,  1709. 1710-1712, 
1716.  and  1721. 

23.  A  new  paragraph  (d)  is  added  to 
§  583.7  to  read  as  follows: 

§  585.7    Proof  of  Compliance. 

«         *         *         *         * 

(d)  The  fee  for  providing  the  list  of 
tariffed  and  bonded  NVOCCs  referred  to 
in  paragraph  (b)(1)  of  this  section  is 
$122.  The  list  is  available  in  several 
forms:  Hard  paper  copy,  diskette,  or 
tape. 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 

Note:  The  following  appendixes  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A — Conferences  and  Discussion 
Agreements  and  the  ATFI  Working  Group 
Represented  by  the  Joint  Carrier  Group 

Asia  North  American  Eastbound  Rate 

Agreement 
Colombia  Discussion  Agreement 
Hispaniola  Discussion  Agreement 
Inter-American  Discussion  Agreement 
Inter-American  Freight  Conference 
Inter-American  Freight  Conference  Pacific 

Coast  Area 
Inter-American  Freight  Conference  Puerto 

Rico  and  U.S.  Virgin  Islands 


Inter-American  Freight  Conference  River 

Plate/Puerto  Rico  and  U.S.  Virgin  Islands/ 

River  Plate 
Israel  Tra'de  Conference 
Jamaica  Discussion  Agreement 
Latin  American  Shipping  Services 

Agreement 
Mediterranean/North  Pacific  Freight 

Conference 
Mediterranean/Puerto  Rico  Conference 
Pacific  Coast.'Australia-New  Zealand  Tariff 

Bureau 
PA^■.^M  Discussion  Agreement 
Southeastern  Caribbean  Discussion 

Agreement 
South  Europe  American  Conference 
The  8900  Lines  Agreement 
Transpacific  Westbound  Rate  Agreement 
U.S.  Atlantic  &  Gulf/Australia-New  Zealand 

Conference 
U.S.  Atlantic  &  Gulf  Hispaniola  Freight 

Association 
U.S.  Atlantic  &  Gulf  Port/Eastern 

Mediterranean  North  Africa  Freight 

Conference 
U.S.  Atlantic  &  Gulf/Southeastern  Caribbean 

Freight  Agreement 
U.S. /Panama  Freight  Association 
Venezuelan  American  Maritime  Association 
West  Coast  of  South  America  Agreement 
West  Coast  of  South  America  Discussion 

Agreement 
Westbound  Transpacific  Stabilization. 

Agreement 

ATFI  Working  Group 

American  West  African  Freight  Conference 
Caribbean  and  Central  America  Discussion 

Agreement 
The  8900  Lines  Agreement 
Inter-American  Discussion  Agreement 
Inter-American  Freight  Conference 
Israel  Trade  Conference 
South  Euro[>e  American  Conference 
Trans-Atlantic  Agreement 
Transpacific  Westbound  Rate  Agreement 
U.S.  Atlantic  &  Gulf/ Australia-New  Zealand 

Conference 


Appendix  B.— Federal  Maritime  Commission,  Summary  of  Revised  Fees 

CFR  citation 

Application  or  service 

Revised  fee 

Part  502— Rules  of  Practice  and  Procedure: 

502.68(a)(3)  and  502.69(b) ._, 

Petitions  

$162 

502.92(a)(3)  C 

Special  Dockets 

Formal  Complaints  

86 

502.62(f)  and  502.182  

166 

502.304(b) 

Informal  Complaints  .• 

Conciliation  Services 

Document  Search 

68 

502.404(a) ;. „ 

Part  503— PuWtc  Information: 

503.43(c) 

61 

15/S30@hr. 
15 
63@  hr 

Min.  Charge „ , ; 

FOIA  Review  

Copying  by  Commission  Staff 

15  @  hr 

503.43(c)  and  503.69(b)(2) 

Document  Certification 

70  @  cert. 
278 

503.43(d) 

Annual  Subscriptions:  (1)  Orders,  notices,  etc..  all  docketed 
proceedings. 

(2)  Final  Decisions  Only 

(3)(i)  Rules.  Initial  Set  

223 
83 

503.43(e) 

(3)(ii)  Rules.  Amendments  

Mailing  List  

7 
7 

503.43(0  

Rules  of  Practice  and  Procedure — Initial  Set 

9 

Amendments  

7 

503.43(g) 

Non-Attorney  Admission  to  Practwe  Before  Commisskw 

Copying  

77 

503.69(b)(1)  

0.05  @  page 
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APPENDIX  B.— FEDERAL  MARITIME  COMMISSION.  SUMMARY  OF  REVISED  FEES-Continued 


CFRcitatkin 


Part  510— Licensing  ol  Ocean  Freight  Forwarders: 

■    510.12(b) 

.510.14(b) „ 

510.14(e) 

P^rt  514— Tariffs  and  Sen/ice  Contracts: 

514.21(c) 


514.21(e)(1) 

514.21(0 

514.210) 


514.{k)  

Ftti  540— Security  for  the  Protectton  ol  the  f^fc: 

540.4(b) 

540.23(b) '.Z'"ZZ 

Part  583— Surety  for  Non-Vessel-Operating  Common  Car- 
riers: 

583.7  


Applicatran  or  service 


Applicatkxi  for  Ucense  

Supplementary  Investigatnn 
Status  Changes 


ATFI  Registration  

Registration  Changes 

Certrficatron  of  Software 

Special  Permission  Applicatrons 
ATFI  Datatase  Tapes:. 

Initial  Set 

Daily  Updates  _.. 

Weekly  Updates  

Monthly  Updates  

Miscellaneous  Tapes 


Certificate  (Performance) 
Certificate  (Casualty)  


NVOCC  Listing 


Revised  fee 


687 
213 
365 

152 
136 
359 
146 

336 

61 

86 

136 

61 

1.874 
830 


122 


|l|^  Doc.  94-28246  Fili>d  11-1.^94;  8:45  am) 
BULING  COOe  673(M)1-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassification  of  the 
Virginia  Round-Leaf  Birch  (Betula 
Uber)  From  Endangered  to  Threatened 

AGENCY:  Fish  and  Wildlife  Sfjrviuv 

Intj'.nor. 

action:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Ser\  ice  (Service)  determines  that  Betula 
uber  (Ashe)  Femald  (Virginia  round-le.if 
birch)  warrants  reclassincation  from 
endangered  to  threatened.  The 
determination  is  based  on  the 
substantial  improvement  in  the  status  of 
this  tree  species,  which  is  known  from 
one  naturally  occurringpoptjlation  in 
southwestern  Virginia.  The 
estabhshment  of  20  additional 
populations  over  the  past  decade  has 
n-sulted  in  a  dramatic  increase  in  the 
total  population  to  over  1.400  subaditlt 
trees.  Betula  uber  seedlings  also  have 
been  cultivated  and  distributed  to 
interested  parties  throughout  the  United 
States  and  to  two  foreign  countries.  This 
rule  implements  the  Federal  protection 
and  recovery  provisions  for  lliieatened 
species  as  provided  by  the  Act. 
EFFECTWE  DATE:  December  16. 19!)4. 
ADDRESSES:  The  complete  file  of  this 
rule  is  available  for  inspection,  by 


appointment,  during  normal  busin(?ss 
hours  at  the  Endangered  Species  Office, 
U.S.  Fish  and  Wildlife  Service,  300 
Westgate  Center  Drive,  Hadley.  MA 
01 035-05 89. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Debbie  Mignogno  at  the  above  address, 
telephone  (413/253-8627)  (FAX  413/ 
253-8482). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Virginia  round-leaf  binh  was 
originally  described  as  a  variety  of  the 
( ommon  sweet  birch  {Betula  lenta  L.)  in 
1918  by  W.W.  Ashe  from  trees  he 
reported  growing  along  the  banks  of 
Dickey  Creek  in  Smyth  County,  Virginia 
(Ashe  1918).  The  taxon  was 
subsequently  elevated  to  the  species 
level  by  M.L.  Femald.  The  round-leaf 
birch  was  not  collected  or  observed 
during  the  1950s  and  1960s,  and  was 
assumed  to  be  extinct  until  it  was 
rediscovered  in  1975  along  the  Iwnks  of 
Cressy  Creek,  approximately  2 
kilometers  (1  mile)  from  the  type 
locality  (Ogle  and  Mazzeo  1976).  The 
general  consensus  among  botanists 
working  with  the  species  is  that  Ashe 
probably  erred  in  his  original  reference 
to  Dickey  Creek  (Sharik  and  Ford  1984, 
Sharik,  Feret  and  Dyer  1990).  Since 
1975,  searches  in  the  Cressy  Creek  an<l 
other  ivatersheds  over  a  three-county 
area  have  not  revealed  any  additional 
populations  m  the  wild. 

Several  lines  of  evidence  now  suggest 
a  close  evolutionary  relationship 
between  the  Virginia  round-leaf  birch 
and  the  sweet  birch.  Both  taxa  are 
apparently  diploids,  with  28  pairs  of 
«:hromosomes.  and  isozymes  extracted 


from  the  umibium  of  both  species 
showing  similar  patterns  (U.S.  Fish  and 
Wildlife  Service  1990).  The  taxa  overlap 
completely  in  flowering  timesf  and  they 
are  inferfertile  (Sharik  and  Ford  1984. 
U.S.  Fish  end  Wildlife  Service  1990). 
The  offspring  of  crosses  between  the 
two  taxa  typically  possess  either  the 
round  leaves  characteristic  of  round-leaf 
bin;h  or  the  ovate  leaf  shape  typical  of 
sweet  birrh.  Prelimii  dry  analysis 
suggests  that  this  difference  in  leaf 
shape  may  be  controlled  by  a  single 
gene  (Sharik  et  al.  1U90,  U.S.  Fish  and 
Wildlife  Service  1990).  This  subject 
warrants  further  data  collection  and 
analysis  to  determine  the  species' 
proper  taxonomic  status. 

Betula  uteris  a  moderate-sized  tree  in 
the  Betulaceae  family.  It  grows  to  15 
meters  (45  feet)  in  height  with  smooth, 
dark  brown  to  black,  aromatic  bark  and 
a  compact  crown  (Ogle  and  Mazzeo 
1976,  Sharik  and  Ford  1984.  U.S.  Fish 
and  Wildlife  Service  1990).  Its  leaves 
are  round  to  slightly  oblong  and 
alternately  arranged.  The  catkins  have 
long,  smooth  scales  and  three  broadly 
divergent  lobes.  Three  winged  nutlets  or 
samaras  are  borne  at  the  base  of  each 
scale  (Sharik  and  Ford  1984).  Betula 
uber  flowers  when  the  leaves  emerge 
from  the  winter  buds  in  April  to  early 
May  (U.S.  Fish  and  Wildhfe  Service 
1986). 

At  the  time  of  its  rediscovery  in  i97fi, 
the  only  known  natural  Betula  uber 
population  consisted  of  41  individuals; 
by  1977  the  population  had  declined  to 
26  individuals,  and  it  is  now  down  to 
11  trees.  This  population  is  confined  to 
a  100  meter-wide  (100  yard-wide)  band 
of  highly  disturbed  second-growth  forest 
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along  a  one  kilometer  (1  mile)  stretch  of 
the  Cressy  Creek  floodplain.  a  site 
nearly  surrounded  by  agricultural  land 
(Ogle  and  Mazzeo  1976,  Ford.  Sharik 
and  Feret  1983).  The  strip  of  forest 
containing  the  round-leaf  birch  occurs 
within  a  much  larger  population  of 
related  dark-barked  birch  species  (sweet 
birch  and  yellow  birch,  B. 
alleghaniensis).  The  round-leaf  birch 
population  extends  over  three 
contiguous  ownerships  comprising  the 
Mount  Rogers  National  Recreation  Area 
in  the  Jefferson  National  Forest  and  two 
private  tracts.  In  1976,  the  Federal 
government  and  the  private  landowners 
erected  protective  fences  around  their 
respective  segments  of  the  population. 
This  did  not.  however,  prevent 
subsequent  vandalism  and  transplanting 
of  individual  trees  by  private 
landowners,  with  a  resultant  loss  of  12 
round-leaf  birches  on  the  private  lands. 

Previous  Federal  Action 

Protection  of  the  species  gained 
momentum  in  1977  with  formation  of 
the  Betula  u6er  Protection.  Management 
and  Research  Coordinating  Committee, 
which  consists  of  representatives  from 
the  Federal  and  State  governments, 
conservation  organizations,  universities, 
and  the  private  sector.  Betula  uber  was 
added  to  the  U.S.  Department  of  the 
Interior's  list  of  endangered  and 
threatened  wildlife  and  plants  on  April 
26. 1978  (43  FR 17910).  bringing  it 
under  the  protection  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.).  The  species  was 
also  added  to  the  Commonwealth  of 
Virginia's  Endangered  Plant  alid  Insect 
Species  Act  in  1979  (Virginia 
Department  of  Agriculture  and 
Consumer  Services  1979). 

In  1982.  th  3  Service  approved  the 
Virginia  Rou. id-Leaf  Birch  Recovery 
Plan  (U.S.  Fish  and  Wildlife  Service 
1982),  which  was  revised  in  1985  and 
updated  in  1990.  The  goal  of  this  plan 
is  to  increase  the  number  of  round-leaf 
birches  in  the  wild  to  a  level  where  the 
species  can  be  removed  from  the 
Federal  list;  this  level  is  estimated  at 
500-1,000  individuals  in  each  of  10  self- 
sustaining  populations.  Those 
populations  may  include  individuals  of 
sweet  birch  which  carry  the  round-leaf 
trait.  Any  population  of  round-leaf 
birch,  whether  natural  or  established 
through  plantings,  will  be  considered 
self-sustaining  when  it  produces  500- 
1.000  individuals  greater  than  2  meters 
(6  feet)  tall.  Given  the  present  status  of 
round-leaf  birch  and  current  knowledge 
of  its  life  history,  this  condition  is 
projected  to  be  met  by  the  year  2010  in 
both  the  natural  and  additional 
populations.  The  1990  plan  does  not 


document  a  reclassification  objective; 
nevertheless,  significant  recovery 
progress  can  trigger  consideration  for 
reclassification  to  threatened. 

The  natural  population  has  been 
monitored  closely  since  1978.  Given  the 
heavy  mortality  that  has  occurred  in  this 
population  since  1975.  an  effort  to 
enhance  natural  regeneration  was 
implemented  in  1981.  Two  small  areas 
were  cleared  of  vegetation  within  60 
meters  (65  yards)  of  potential  seed 
sources,  one  on  public  land  and  one  on 
private  land.  Eighty-one  round-leaf 
birch  seedlings  were  recorded  on  the 
private  property  site.  Round-leaf  birch 
seedlings  were  not  produced  at  the 
public  land  site,  and  this  was  attributed 
to  the  absence  of  a  pollen  source  for  the 
relatively  isolated  round-leaf  birch 
mother  trees  growing  there  (Sharik  et  al. 
1990).  Initial  survival  and  growrth  rates 
of  the  seedlings  suggested  that  fitness  in 
round-leaf  birch  may  be  as  high  as  that 
in  sweet  birch  (Sharik  et  al.  1990). 
However,  all  of  the  30  round-leaf  birch 
seedlings  remaining  after  the  end  of  the 
second  growing  season  were  gone  by 
1986.  the  apparent  result  of  vandalism, 
as  whole  plants  (including  roots)  were 
missing. 

In  1984,  The  Nature  Conservancy 
acquired  14  hectares  (35  acres)  of  land 
adjacent  to  the  natiual  population.  The 
land  was  in  turn  purchased  by  the  U.S. 
Forest  Service  in  1986  and  has  since 
been  managed  as  potential  round-leaf 
birch  habitat;  however,  round-leaf 
birches  currently  do  not  occur  there. 

Given  the  initial  success  of 
experiments  with  birch  regeneration,  it 
was  concluded  that  additional 
populations  could  be  established  and 
that  they  could  be  self-sustaining  given 
periodic  disturbance.  In  preparation  for 
planting  of  seedlings.  20  small  (0.1 
hectare)  (.3  acre)  openings  were  cleared 
in  wooded  areas  within  the  Cressy 
Creek  watershed  in  locations  where 
sweet  birch  was  abundant.  Seeds  were 
collected  from  six  round-leaf  birch 
mother  trees  and  four  sweet  birch 
mother  trees,  germinated  in  greenhouse 
conditions,  and  held  in  cultivation  for 
two  to  three  growing  seasons  before 
transplanting  to  the  cleared  areas  in 
1984  and  1985.  Additional  seeds  were 
germinated  in  1985  for  transplanting  in 
1986  and  1987. 

Five  populations  per  year  were 
established  over  the  4-year  period,  for  a 
total  of  20  populations,  with  the  hope 
that  a  minimum  of  10  populations 
would  be  self-sustaining.  Each  newly- 
established  population  consisted  of  96 
individuals,  including  both  round-leaf 
and  sweet  birch  progeny.  Habitat 
management  to  promote  the 
establishment  of  these  populations 


included  fencing  trees  from  browsers, 
removing  competing  vegetation  around 
individual  transplants;  and  removing 
competing  vegetation  from  the  forests 
bordering  the  populations.  As  of  May 
1992.  survival  averaged  77.5%  for  all 
populations  regardless  of  the  mother 
tree  species,  and  ranged  from  7.2%  to 
96.9%  (Sharik  et  al.  1990).  On  this  basis. 
19  of  the  additional  populations  offer 
the  possibility  of  self-maintenance. 

Retention  of  round-leaf  germplasm 
began  in  1975  when  the  U.S.  National 
Arboretum  transplanted  three  seedlings 
from  the  wild  to  their  grounds  in 
Washington.  D.C.  Approximately  50 
plants  were  produced  from  the  3 
genotypes;  these  plants  were  distributed 
to  arboreta,  botanical  gardens,  and 
nurseries  in  the  United  States  and  2 
European  countries  (Sharik  et  al.  1990). 
In  1988.  approximately  2.000  seedlings 
from  crosses  of  selected  genotypes  were 
propagated  for  distribution  to  arboreta 
and  botanical  gardens  for  teaching  and 
research.  Since  1989.  round-leaf  birch 
seedlings  have  been  distributed  to  other 
interested  organizations  and  individuals 
under  policy  guidelines  developed  by 
the  Virginia  Agricultural  Experiment 
Station.  Recipients  are  required  to  cover 
costs  and  sign  a  waiver  that  they  will 
not  sell  the  plants  or  their  offspring. 

To  increase  awareness  of  the  recovery 
effort  and  to  minimize  human  impact  on 
the  natural  population  of  round-leaf 
birch  located  on  private  property,  the 
trees  on  public  land  have  been  the  focus 
of  an  ongoing  round-leaf  birch 
interpretive  program.  A  sign  erected  by 
the  U.S.  Forest  Service  gives  the 
location  of  the  largest  round-leaf  birch 
in  the  population — the  Mt.  Rogers 
Viewing  Area — and  a  ramp  provides  a 
close-up  view  of  the  tree,  which  is 
enclosed  by  a  chain  link  fence. 
Informational  materials  and  guides  tell 
the  round-leaf  birch  story  from  its 
discovery  through  current  recovery 
activities. 

After  a  decade  of  coordinated  effort  by 
Federal,  State,  and  private  agencies  and 
institutions,  as  well  as  private 
landowners,  the  outlook  for  the  Virginia 
round-leaf  birch  has  brightened 
considerably.  Because  of  the  significant 
progress  made  toward  recovery  of  the 
species  and  the  species'  current  status, 
reclassification  of  the  Virginia  round- 
leaf  birch  to  threatened  status  is 
warranted.  The  current  status  of  Betula 
uber  is  described  below: 

1.  Ten  additional  populations  have 
been  established  in  suitable  habitat; 
these  populations  have  showed  an 
average  sur\'ival  rate  of  >  75%  over  a  5 
to  8  year  period  and  have  reached  the 
stage  of  initiating  reproduction. 
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2.  Genotypes  have  been  preserved 
through  a  program  of  sexual  propagation 
and  through  maintenance  of  a  breeding 
orchard. 

3.  The  single  natural  population  is 
extant,  and  there  are  opportunities  to 
protect  and  manage  its  habitat. 

4.  Sufficient  information  is  known  to 
facilitate  Betula  u6er  reproduction 
through  habitat  management. 

Based  on  a  review  of  status 
information,  research  results,  and 
further  planned  recovery  actions,  it 
appears  highly  likely  that  progress 
toward  the  delisting  objective  specified 
in  the  recovery  plan  will  continue. 

Summary  of  Comments  and 
Recommendations 

In  the  December  6.  1993  (58  PR 
()4:i81).  proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  and 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Federal  and  State  agencies,  the  Smyth 
County  government,  scientific 
organizations,  and  interested  parties 
were  contacted  by  letter  dated  December 
21,  1993.  A  legal  notice  was  published 
in  the  Smvth  County  News  in  December 
19M3. 

Five  written  comments  were  received. 
The  Virginia  Department  of  Agriculture 
ami  Consumer  Services  and  Dr.  Terry  L. 
Sharik.  University  of  Utah,  support 
reclassification  of  the  Virginia  round- 
leaf  birch  to  threatened  status.  However. 
Tht)  Nature  Conservancy  and  Mr.  Omar 
G.  Ross  do  not  support  reclassification 
based  on  the  present  status  of  the  one 
naturally-occurring  population  and  the 
young  age  of  the  established  new 
populations.  One  individual  supported 
the  Service  s  efforts  to  recover  the 
species,  but  did  not  state  his  position  on 
the  proposed  reclassification. 

Questions  regarding  the  status  of  the 
Virginia  round-leaf  birch,  and  its 
eligibility  for  reclassification  to 
threatened  status  include:  (1) 
Questionable  viability  of  the  existing 
natural  stand  of  11  Virginia  round-leaf 
birches;  (2)  the  immature  status  of  the 
20  introduced  populations  which  have 
not  yet  reached  sexual  maturity,  which 
means  that  reproductive  capability  has 
not  yet  been  demonstrated;  and,  (3)  it  is 
unknown  whether  the  existing  stands 
can  be  self-maintaining.  In  response,  the 
Services  recovery  objective  for  this 
species,  as  outlined  in  the  Virginia 
Round-Leaf  Birch  Recovery  Plan  (U.S. 
Fish  and  Wildlife  Service  1990),  is  to 
ensure  viable  self-sustaining 
populations  by  increasing  the  number  of 
individuals  in  the  wild.  Scientists  who 
have  worked  extensively  with  the 
round-leaf  birch  generally  agree  that  the 


20  introduced  populations  are  highly 
likely  to  reproduce  in  the  near  future. 
The  proven  ability  to  propagate  the 
plant,  the  variety  of  habitat  conditions 
it  appears  to  tolerate,  the  fact  that  all 
introduced  populations  and  a  portion  of 
the  native  population  are  on  protected 
Forest  Service  lands,  the  survival  rate  of 
the  seedlings,  and  the  comparative 
overall  status  of  the  species  since  the 
species  was  fisted,  indicate  that  the 
species  is  not  in  immediate  danger  of 
extinction.  Threats  to  the  species  have 
been  effectively  diminished,  and 
opportunities  for  further  habitat 
protection  and  management  exist. 
Therefore,  reclassification  to  threatened 
status  reflects  the  Service's  awareness 
that  threats  continue  to  exist  for  Bftula 
uber.  though  it  is  no  longer  in 
immediate  danger  of  extinction. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Betula  uter  should  be  reclassified 
as  a  threatened  species.  Procedures 
found  in  section  4(a)(1)  of  the  Act  and 
regulations  implementing  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
for  reclassifying  species  on  the  Federal 
lists  were  followed.  A  species  may  be 
listed  or  reclassified  as  threatened  or 
endangered  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Betula  u6er  (Ashe)  Femald  (Virginii 
round-leaf  birch)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  /?(ni.yp 

The  Virginia  round-leaf  birch  is  a 
pioneer  species  that  succumbs  to 
competition  from  longer-lived  species. 
Under  natural  conditions,  Virginia 
round-leaf  birch  habitat  is  threatened  by 
factors  such  as  drought,  flooding,  and 
competing  vegetation,  hi  this  regard,  by 
1 984  fiooding  and  competition  with 
later  successional  species  had  cau.sed 
the  death  of  14  individual  trees  in  the 
natural  population. 

There  are  11  trees.  4  reproduclively 
mature  adults  and  7  subadults, 
remaining  in  the  natural  population. 
Only  2  of  the  11  trees,  occur  on  publulv 
protected  land.  The  nine  trees  on 
private  lands  remain  susceptible  to 
adverse  habitat  modification  or  to 
vandalism.  However,  these  threats  have 
been  greatly  diminished  through  efforts 
to  achieve  landowner  cooperation  and 
public  awareness  together  with  the 
widespread  distribution  of  artificially 
propagated  seedlings  to  the  public. 


The  optimum  habitat  requirements  of 
this  species  apparently  are  very  similar 
to  these  of  sweet  birch.  Therefore,  most 
of  the  20  introduced  populations  were 
planted  in  areas  where  sweet  birch  u.is 
abundant  and  could  be  expected  to 
regenerate  well.  Additionally,  the  20 
established  populations  were  planted  on 
U.S.  Forest  Service  lands;  thus 
protecting  these  individuals  from  t.ikc 
Further,  their  habitats  are  protected 
from  adverse  modification  and  may  be 
managed  specifically  to  enhance  the 
species'  survival. 

As  part  of  the  U.S.  Forest  Service  s 
land  management  activities,  competing 
vegetation  is  periodically  removed  from 
the  base  of  the  established  trees. 
Because  birches,  in  general,  are  known 
to  be  sensitive  to  elevated  temperatures 
and  reduced  moisture  (T.L.  Sharik, 
Michigan  Technological  University, 
pers.  comm..  1992).  care  is  taken  while 
raking  around  the  trees  to  avoid  removal 
of  too  much  organic  matter  and 
exposure  of  the  roots  (C.  Thomas.  L'.S. 
Forest  Service,  pers.  comm..  1992). 

On  Forest  Service  land,  a  bank 
stabilization  project  located  near  the 
fenced  enclosure  of  the  largest  Betulu 
uber  specimen  at  the  .Mt.  Rogers 
Viewing  Area  was  completed  in  the 
summer  of  1992.  This  project,  which 
was  designed  to  hold  excessive  runoff  in 
the  existing  stream  channel  in  order  tn 
prevent  flooding  or  erosion  of  birch 
habitat,  has  apparently  achieved  its 
aims  without  causing  any  unintended 
deleterious  effects  on  the  birch 
population. 

B.  Cherutilization  for  Commercial, 
Recreational.  Scientific,  or  Educotioinil 
Purposes 

To  date,  the  historical  loss  of  10  of  the 
original  41  individuals  in  the 
population  discovered  in  1975  (Sharik 
et  al.  1990)  can  be  attributed  to 
transplanting  of  individual  trees  on  the 
privately-owned  tracts  and  to 
vandalism.  Collectfon  accounts  (or  an 
additional  loss  of  30  seedlings  in  1981 
from  the  private  land  portion  of  the 
natural  regeneration  study  area  (U.S. 
Fish  and  Wildlife  Service  1990,  Sharik 
et  al.  1990).  Beginning  in  1988.  in  an 
attempt  to  reduce  collection  pressure, 
and  to  protect  from  lo  s  of  genetic 
diversity  due  to  illegal  collecting, 
seedlings  were  produced  from 
controlled  crosses  at  a  breeding  orchard 
located  at  the  Reynolds  Homestead   ■ 
Research  Center  in  Critz,  Virginia.  The 
orchard  is  maintained  by  periodic 
mowing,  weeding,  inspection,  and 
treatment  for  insects  and  diseases.  The 
majority  of  the  seedlings  are  in  good  lo 
excellent  condition. 
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Beginning  in  1988,  public  arboreta, 
botanical  gardens,  nurseries,  and  other 
interested  parties  were  informed  of  the 
availability  of  round-leaf  birch  seedlings 
produced  from  the  breeding  orchard, 
and  many  requests  were  filled,  subject 
to  the  condition  that  the  plants  or  their 
offspring  were  not  to  be  sold.  In 
addition  to  increasing  the  number  and 
geographical  distribution  of  round-leaf 
birches  in  cultivation,  making  the  plants 
available  to  the  pubhc  was  viewed  as  a 
way  of  possibly  reducing  vandalism  to 
the  natural  population  by  changing  the 
public's  perception  of  the  tree  as  rare. 

While  vandalism  and  collection 
remain  concerns,  the  distribution  .of 
seedlings,  along  with  public  awareness 
efforts  such  as  the  interpretive  activities 
at  the  Mt.  Rogers  National  Recreation 
Area,  and  coordination  with  persons 
and  agencies  in  the  area  whose  activities 
could  affect  the  species,  have  shown  at 
least  some  indirect  success  in 
alleviating  these  problems.  It  was  noted 
at  the  1992  meeting  of  the  Betula  uber 
Protection,  Management  and  Research 
Coordinating  Committee  that  no 
vandalism  was  reported  during  the 
previous  year  in  the  introduced 
populations  for  the  first  time  iri  five 
years. 

C.  Disease  or  Predation 

Betula  uber  is  subject  to  a  number  of 
compromising  factors,  including 
diseases,  insects,  and  herbivory 
Additionally,  white-tailed  deer  will  rub 
saplings  with  their  antlers,  and  this  may 
nearly  or  completely  girdle  the  main 
stem.  While  no  serious  problems  with 
insect  damage  or  disease  have  been 
observed  in  the  natural  population, 
three  diseases  were  observed  in  the 
introduced  populations  during  the  1989 
growing  season  (C.  Thomas,  pers. 
comm.,  1992).  cankers,  anthracnose.  and 
a  putative  foliar  virus.  In  1991,  the 
highest  mortality  rate  of  trees  with  basal 
cankers  occurred  in  those  trees  located 
on  poor  or  exposed  sites  or  those  which 
showed  symptoms  of  die-back  during 
the  year.  Plots  were  sprayed  with 
pesticides  between  May  and  August 
1991  to  control  fungal  pathogens  and 
insects  that  may  be  transmitting  these 
fungi  or  creating  wounds  through  which 
the  fungal  canker  pathogens  can  enter. 
Damage  to  round-leaf  birch  leaves  has 
also  been  incurred  from  Japanese 
beetles. 

During  1992,  considerable  mortality 
of  Betula  uber  was  attributed  to  deer 
rubs.  Browsing  by  deer  and  rabbit  was 
evident  in  several  of  the  established 
populations.  While  browsing  may  not 
cause  direct  mortality  due  to  the 
capacity  oi  Betula  uber  to  resprout,  it 
lUiiv  decrease  the  birchs  abilitv  to 


compete  with  other  plants,  resulting  in 
the  demise  of  the  tree.  Wire  cages, 
which  were  placed  around  the  smaller 
trees  to  prevent  further  loss  from 
browsing,  may  have  been  prematurely 
removed  from  some  of  the  birch  trees  in 
June  1991.  Further  fencing  is  needed  for 
protection.  Additionally,  approximately 
ten  were  found  to  be  leaning.  The  cause 
is  unknown,  but  the  trees  we're  staked 
in  an  attempt  to  stabilize  them. 

The  maintenance  activities  described 
above  will  continue  as  part  of  the 
recovery  program  following 
reclassification  o^  Betula  uber  to 
threatened. 

D.  The  Inadequacy  of  Existing ' 
Begulatof}-  Mechanisms 

Betula  uber  is  protected  by  the 
Federal  Endangered  Species  Act  of 
1973,  as  amended,  and  by  the  Virginia 
Endangered  Plant  and  Insect  Act  of 
1979.  The  \ir=;inia  statute  prohibits 
taking  of  endangered  plants  on  both 
public  and  private  lands,  except  by  the 
private  landowner.  If  the  proposed 
reclassification  to  threatened  status 
becomes  final,  no  substantive  change  in 
the  protection  afforded  this  species 
under  these  laws  is  anticipated. 
Populations  on  private  lands  will  still 
be  subject  to  loss  due  to  inadequate 
regulatory  protection. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Most  of  the  loss  in  the  natural 
population  has  been  attributed  to 
vandalism  and  collection.  However,  loss 
of  individuals  could  continue  to  occur 
from  such  natural  causes  as  competition 
from  later  successional  species  and 
flooding  of  Cressy  Creek.  Minimal 
reproduction  in  the  natural  population, 
probably  due  to  the  limited  source  of 
pollen,  may  result  in  the  gradual  and 
possibly  irreversible  decline  of  this 
population  unless  further  management 
actions  are  taken. 

The  relatively  low  numbers  and 
limited  range  of  the  species  continue  to 
make  the  Cressy  Creek  populations 
vulnerable  to  natural  stresses  or 
catastrophes.  However,  given  the 
management  tools  developed  for  the 
species,  as  well  as  the  variety  of 
conditions  under  which  the  20 
introduced  populations  appear  to  grow, 
it  is  unlikely  that  a  single  natural  stress 
would  result  in  the  loss  of  Betula  uber 
in  more  than  a  portion  of  its  existing 
range. 

While  the  single  natural  population 
remains  vulnerable  to  extirpation,  due 
largely  to  past  acts  of  vandalism  and  a 
continuing  failure  to  reproduce.  19  of 
the  20  additional  populations  offer  the 
possibility  of  self-maintenance. 


suggesting  that  it  is  unlikely  that  the 
round-leaf  birch  will  disappear  from  its 
only  known  native  watershed.  The 
additional  populations  are  believed  to 
encompass  the  genetic  diversity  of  the 
natural  population.  As  of  May  1992. 
more  than  1.400  individuals  occur 
within  the  Cressy  Creek  watershed,  as 
compared  to  only  41  individuals  known 
to  exist  when  the  Cressy  Creek 
population  was  rediscovered  in  1975. 

Based  on  a  review  of  the  Virginia 
Round-Leaf  Birch  Recovery  Plan  (U.S. 
Fish  and  Wildlife  Service  1990).  the 
present  species'  status  does  not  meet  the 
criteria  estabUshed  for  delisting  the 
species.  However,  given  the  successful 
propagation  and  distribution  of  plants 
together  with  its  current  distribution 
and  afforded  protection,  this  rare  birch 
is  not  in  imminent  danger  of  extinction. 
The  best  available  data  indicate  that 
Betula  lite/- qualifies  as  a  threatened 
species.  The  Service  has  carefully 
assessed  the  best  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  reclassify  Betula  uber  from 
endangered  status  to  threatened  status. 
Although  the  natural  population  has 
decreased  from  41  to  11  plants  since  the 
species'  rediscovery  in  1975,  threatened 
status  is  more  appropriate  because  the 
establishment  of  20  additional 
populations  over  the  past  decade  has 
resulted  in  a  dramatic  increase  in  the 
total  population  to  over  1,400  subadult 
trees. 

Available  Conservation  Measures 

This  rule  changes  the  status  of  Betula 
liberal  50  CFR  17.12  from  endangered 
to  threatened.  This  rule  formally 
recognizes  that  this  species  is  no  longer 
in  imminent  danger  of  extinction 
throughout  a  significant  portion  of  it's 
range.  The  change  in  classification  does 
not  significantly  alter  the  protection  for 
this  species  under  the  Act.  Anyone 
taking,  attempting  to  take,  or  otherwise 
possessing  a  Betula  uber  in  an  illegal 
manner  is  still  subject  to  penalty  under 
Section  1 1  of  the  Act.  There  is  no 
difference  in  penalties  for  the  illegal 
take  of  an  endangered  species  versus  a 
threatened  species.  Section  7  of  the  Act 
still  continues  to  protect  this  species 
from  Federal  actions  that  would 
jeopardize  the  continued  existence  of 
Betula  uber. 

Conservation  measures  prescribed  by 
the  Virginia  Round-Leaf  Birch  Recovery 
Plan  will  proceed.  Conservation 
measures  identified  in  the  species 
recovery  plan  include;  continued  efforts 
to  protect  portions  of  the  natural 
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population  that  occur  on  private  lands: 
expanded  management  of  the  natural 
population;  continued  efforts  to 
faciUtate  natural  regeneration; 
establishment  of  pollen  and  seed  banks; 
continued  maintenance  of  the 
additional  populations,  including 
control  of  disease  and  insect  problems, 
prevention  of  browsing,  and 
management  of  competing  vegetation: 
further  research  into  the  plant's 
reproductive  and  genetic  systems,  as 
well  as  habitat  requirements;  and 
continued  efforts  to  raise  the  publtcs 
awareness  in  regard  to  issues  affecting 
this  and  other  endangered  plants  (U.S. 
Fish  and  Wildlife  Service  1990). 
According  to  the  recovery  plan, 
implementation  of  these  recovery 
actions  will  take  place  over  a  period  of 
approxim.ately  17  years,  with  full 
recovery  of  the  species  being  achieved 
by  the  year  2010. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordingkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below; 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  ISC. 
1531-1544:  16  U.S.C.  4201-4245:  Public  Law 
99-625.  100  Stat.  3500.  unless  otherwise 
noted. 

§17.12    [Amended] 

2.  §  17.12(h)  is  amended  by  revising 
the  "Status"  column  in  the  table  entr\' 
for  Betula  uber  under  "FLOWERING " 
PLANTS"  to  read  "T"  instead  of  "E- 
and  to  read  "39,  560"  in  the  'When 
Listed"  column. 

Dated:  October  5, 1994. 
Moliie  H.  Beattie, 

Director.  Fish  and  Wildlife  Senice. 
IFRDoc.  94-28326  Filed  11-15-94:  8:45  am) 

BILUNG  CODE  4310-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043:  LD.  110894A) 

Groundf  jsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Apportionment  of  reserve. 


IMI 


SUMMARY:  NMFS  is  apportioning  reserve 
to  supplement  the  1994  total  allowable 


catch  (TAC)  specified  for  yellowfin  sole 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  allow  for  ongoing  harvest. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  November  9,  1994.  until  12 
midnight.  A.l.t.,  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  the  TAC  specified 
for  yellowfin  sole  in  the  BSAI  mu.st  be 
supplemented  from  the  nonspecific 
reserve  to  continue  directed  fishing  for 
this  species.  Therefore,  in  accordance 
with  §  675.20(b),  NMFS  is  apportioning 
20,000  metric  tons  from  the  resen-e  to 
the  TAC  for  yellowfin  sole. 

This  apportionment  is  consistent  with 
S  675.20(a)(2)(i)  and  does  not  result  in 
overfishing  of  a  target  species  or  the 
"other  species"  category,  because  the 
revised  TAC  is  equal  to  or  less  than  the 
specification  of  acceptable  biological 
catch. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined, 
under  section  553(d)(3)  of  the 
Administrative  Procedure  Ad  and  50 
CFR  675.20(b)(2).  that  good  cause  exists 
for  waiving  the  opportunity  for  public 
comment  and  the  30-day  delayed 
effectiveness  period  for  this  action. 
Fisheries  are  currently  taking  place  that 
will  be  supplemented  by  this 
apportionment.  Delaying  the 
implementation  of  this  action  would  be 
disruptive  and  costly  to  these  ongoing 
operations. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  .November  9. 1994. 
David  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Consen-ation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc  94-28217  Filed  11-9-94;  5:05  pmj 
BILLING  CODE  3S10-22-F 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  put*iic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
puT>Dse  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  niaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

(Docltet  No.  94-NM-136-A0] 

Airworthiness  Directives;  Airbus  Model 
A300  B4-2C,  B4-103.  and  B4-203 
Series  Airplanes;  and  Model  A300-600 
B4-620.  B4-622,  B4-603.  and  B4-601 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTK)f<:  Notice  of  propo.sed  rulemaking 

(NPRM). 

SUMMAflY:  This  document  proposes  the 
acioption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  and  A300- 
600  series  airplanes.  This  proposal 
would  require  modifiration  of  the  fuel 
tank  jettison  system.  This  proposal  is 
prompted  by  a  quality  survey  which 
revealed  that  the  electrical  bonding  of 
the  fuel  jettison  system  has  insufficient 
protection  from  a  lightning  strike.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  electrical  arcing 
and  resultant  fire  in  the  event  of  a 
lightning  strike. 

DATES:  Comments  must  be  rtceivcd  by 
Dec:ember  28, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Fedeml  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
13&-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspe ited  at  this 
location  between  9:00  a.m.  and  3:00 
p.m. r  Monday  through  Friday,  except 
Federal  holidays. 

The  sen'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056:  telephone 
(206)  227-2797:  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-136-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
94-NM-136-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055^056 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  B4-2C,  B4-103.  and  B4- 
203  series  airplanes,  and  Model  A300- 


600  84-620,  B4-622.  B4-603,  and  34- 

601  series  airplanes.  The  IXJAC  advises 
that  the  results  of  a  quality  survey, 
conducted  by  Airbus  Industrie,  revealed 
that  the  electrical  bonding  of  the  fuel 
jettison  system  has  insufficient 
protection  from  a  lightning  strike. 
Investigation  revealed  that  the  existing 
lightning  protection  could  fail  to 
adequately  safeguard  the  fuel  jettison 
pipe  against  a  lightning  strike  at  the  fuel 
pipe  exit.  This  condition,  if  not 
corrected,  could  result  in  electrical 
arcing  and  resultant  fire  in  the  event  of 
a  lightning  strike. 

Airbus  has  issued  Alert  Service 
Bulletin  A300-28A065,  Revision  1. 
dated  February  14.  1994  (for  Model 
A300  series  airplanes),  and  Alert 
Service  Bulletin  A300-28A6033, 
Revision  1.  dated  February  14, 1994  (for 
Model  A300-600  series  airplanes), 
which  describe  procedures  for 
modification  of  the  fuel  tank  jettison 
system.  This  modification  involves 
removing  the  bonding  strap  that  bridges 
the  flexible  hose  and  installing  a  new 
thicker  bonding  strap  from  the  fuel 
jettison  pipe  to  the  No.  5  flap  track 
beam,  which  will  improve  the  electrical 
bonding  at  both  ends.  Accomplishment 
of  this  modification  will  improve  the 
bonding  method  at  the  interface  of  the 
fuel  jettison  pipe  and  the  adjacent  fuel 
tank.  The  DGAC  classified  these  sen  ice 
bulletins  as  mandatory  and  issued 
French  Airworthiness  Directive  93-074- 
144(B),  dated  May  12,  1993.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  fuel  tank  jettison 


system.  The  actions  would  be  required 
to  be  accomplished  in  ac(X)rdance  with 
the  service  bulletins  de.scrih(>d 
previously. 

The  FAA  estimates  thnt  34  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  21  work  hours  per 
.iirplane  to  accompli.sh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $fi0  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufaclurer 
at  no  cost  to  the  operators.  Ba.sed  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $42,840,  or  $1,260  per 
airplane. 

The  total  cost  impact  figure  discussed 
i!l>ove  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
ihe  proposed  requirements  of  this  AD 
>((  (ion,  and  that  no  operator  would 
flcromplish  those  actions  in  the  future  if 
I  his  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preperation  of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  $ubstantial  number  of  small  entities 
u.idpr  the  criteria  of  the  Regulatory 
riei^ihility  Act.  A. copy  of  the  draft 
reguiotory  evaluation  prepared  for  this 
action  is  f;ontained  in  the  Rules  Docket. 
A  copy  of  It  may  be  obtained  by 
1  optiicting  the  Rules  Docket  at  (he 
!( tation  provided  under  the  caption 
ADDRESSES. 

I  ist  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Ain;rafl.  Aviation 
safi>ly.  Safety. 

The  PiDposed  Amendment 

A4;cordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AIRBUS  INDUSTRIE:  Docket  94-NM-13&- 
AD. 

Applicability:  Model  A300  84  20.  B4-103, 
and  B4-203  series  airplanes  on  which  Airbus 
ModiTication  0013  has  been  installed;  and 
Modo!  A300-600  B4-620,  B4-622,  B4-603, 
and  B4-601  series  airplanes  on  v/hich  Airbus 
Modification  4607  has  not  be«n  in.stalJed; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  and  resultant 
fire  in  the  event  of  a  lightning  strike, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  fuel  tank  jettison 
system  in  accordance  with  Airbus  Alert 
Service  Bulletin  A30O-28AO65,  Revision  1, 
dated  February  14, 1994  (for  Model  A300 
series  airplanes),  or  Airbus  Alert  Service 
Bulletin  A300-28A6033.  Revision  1.  dated    " 
February  14,  1994  Hot  Model  A 300-600 
series  airplanes):  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager, 
.Slandaniiration  Branch.  ANM-113,  FAA. 
Transport  Airplane  Dirmiorate.  flperators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  .Maintenan.:e 
Inspector,  who  may  add  comments  and  Ihttn 
send  it  to  the  Manager.  .Standardization 
Branch,  ANM-113. 

Note:  Information  conc-eming  ttie  existenf:n 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  m.^y  be 
obtained  from  the  Standardization  Biani:h. 
ANM-113. 

(c)  Special  flight  pcrpiits  may  be  issued  in 
accordance  with  §§21  197  and  21. 199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airpl.-mo  to  a 
Icjcation  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  un 
IMoveniber9,  1994. 

S.  R.  Miller, 

Aclinfi  Manof^iT,  Transport  Airplane 
DiKctorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-28244  Filed  11-15-94;  8.45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-126-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-100A, 
-200A,  and  -300A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.\D)  that  is  applicable  to  all 
British  Aerospace  Model  BAe  146- 
lOOA,  -200A,  and  -300A  series 
airplanes.  This  proposal  would  rerjuire 
conducting  closed  loop  tests  to 
determine  the  setting  of  the 
underfrequency  trip  level  on  suspe<.i 
generator  control  units  (GCU),  and 
either  the  correction  of  discrepancies  or 
replacement  of  the  GCU.  This  proposal 
is  prompted  by  several  malfunctions  of 
in-service  GCU's  due  to  the  effects  of 
setting  the  underfrequency  trip  level  to<» 
high.  The  actions  specified  by  the 
proposed  AD  are  intended  to  comsi 
GCUs  that  may  have  the 
underfrequency  level  .set  too  high, 
which  could  result  in  the  unwanted 
shut  down  of  an  electrical  generator; 
this  condition  may  lead  to  loss  of  all 
generated  electrical  power  on  the 
airplane  when  other  generator  faults  or 
failures  occur. 

DATES:  Comments  mu.st  be  re{;eived  by 
January  13, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
126-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  9805.5—5056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  reh;ren«.Hd  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Holdings,  Inc.,  Avro 
International  Aerospace  Division,  P.O. 
Box  16039,  Dulles  International  Airport. 
Washington  DC  20041-6039;  and  GEC- 
Marconi  Aerospace  Ltd,  Titchfield. 
Fareham,  Hampshire  P014  4QA, 
England.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engine«*r. 
ANM-113,  Standardization  Branch. 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056: 
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telephone  (206)  227-2148;  fax  (206) 
227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules. 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-126-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-126-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  British  Aerospace  Model 
BAe  146-lOOA,  -200A,  and  -300A 
series  airplanes.  The  CAA  advises  that 
reports  have  been  received  of  several 
malfunctions  of  in-service  generator 
control  units  (GCU).  Investigation 
revealed  that  GCU's  repaired  or  adjusted 
by  workshops  other  than  GEC-Marconi 
may  have  the  underfrequency  trip  level 
set  too  high.  The  cause  has  been 
attributed  to  the  fact  that  the  GEC- 
Marconi  Component  Maintenance 
Manual  does  not  recommend  that  the 
underfrequency  trip  level  be  checked 
during  the  closed  loop  test.  (GEC- 


Marconi  is  the  manufacturer  of  the 
subject  GCU's.)  Setting  the 
underfrequency  level  too  high  could 
lead  to  the  shut  down  of  an  electrical 
generator.  If  an  electrical  generator  shuts 
down  when  other  generator  faults  or 
failures  occur,  all  generated  electrical 
power  on  the  airplane  may  be  lost. 

Avro  International  Aerospace  (a 
division  of  British  Aerospace)  has 
issued  Sen'ice  Bulletin  S.B.  24-103, 
dated  March  24,  1994.  which  describes 
procedures  for  checking  the  part  and 
serial  number  on  the  data  plate  of  each 
GCU  to  identify  discrepant  units, 
replacing  the  discrepant  GCU  with  a 
serviceable  unit,  and  conducting  post 
assembly  testing.  The  CAA  classified 
this  service  bulletin  as  mandatory. 

GEC-Marconi  has  issued  Service 
Bulletin  HGE  24-23.  dated  March  11. 
1994,  which  describes  procedures  for 
conducting  closed  loop  tests  to 
determine  the  setting  of  the 
underfrequency  trip  level,  adjusting  the 
underfrequency  trip  level,  and 
conducting  post  assembly  testing.  This 
service  bulletin  also  describes  the  part 
and  serial  number  of  affected  GCU's. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
checking  the  part  and  serial  number  on 
the  data  plate  of  each  GCU  to  identify 
discrepant  units,  and  conducting  closed 
loop  tests  on  affected  GCU's  to 
determine  the  setting  of  the 
underfrequency  trip  level.  The  proposed 
AD  would  also  require  either  adjusting 
the  underfrequency  trip  level  or 
replacing  the  discrepant  GCU  with  a 
serviceable  unit,  and  conducting  post 
assembly  testing.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 


that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  52,580. 
or  $60  per  airplane. 

The  total  cost  impact  figure  di.scussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthines.s 
directive: 

British  Aerospace  Regional  Aircraft  Limited, 
AVRO  International  Aerospace  Division 

(Formerly  British  Aerospace,  pic:  British 
Aerospace  Commercial  Aircraft  Limited): 
Docket  94-NM-126-AD. 
Applicability:  Al\  Model  British  Aerospace 
Model  BAe  146-lOOA,  -200A,  and  -300A 
series  airplanes,  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  correct 
generator  control  units  (GCIJ)  that  may  have 
the  under-frequenc>'  trip  level  set  too  high, 
which  could  lead  to  the  unwanted  shut  down 
of  an  electrical  generator,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  check  the  part  and  serial  number 
on  the  data  plate  of  each  generator  control 
unit  (GCl!).  If  the  part  number  is  one  of  those 
affected  ;.),<)  the  serial  number  is  listed  in 
Addendum  1  of  GEC-Marconi  Service 
Bulletin  HGE  24-23,  dated  Manih  11, 1994, 
prior  to  further  flight,  conduct  a  closed  loop 
tes»  to  determine  the  setting  of  the 
underfrequency'  trip  level,  in  acconlance 
with  that  service  bulletin. 

CD  If  the  level  exceeds  that  specified  in 
GBG-Marconi  Service  Bulletin  HGE  24-23. 
dated  March  11, 1994,  prior  to  further  flight, 
adjust  the  level  in  accordance  with  that 
service  bulletin;  or  replace  the  GCU  with  a 
serviceable  unit,  in  accordance  with  Avro 
Service  Bulletin  S.B.  24-103,  dated  March 
24.1994. 

iii.)  Prior  to  further  flight,  after  adjustment 
or  replacement  of  the  GCU  as  required  by 
paragraph  (a)(1)  of  this  AD,  conduct  the  post 
assiimbly  testing  in  accordance  with  Avro 
.Sei|vico  Bulletin  S.B.  24-103,  dated  March 
24,:  1994. 

(I))  An  alternative  method  of  compliance  or 
adjustment  of  the  compliams  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  , 

Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
apprt7priatp  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Bramh,  ANM-113. 

Note:  Information  concerning  the  existenct} 
if  approved  alternative  methods  of 


compliance  with  this  AD.  if  any,  may  bo 
obtained  firom  the  Standardization  Branch, 
ANM-113. 

(cl  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Fiideral  Aviation  Regulations  (14  CFR  21.197 
and  21.190)  to  operate  the  airplane  to  a 
lo<:«tion  where  the  requirements  of  this  AD 
tan  be  accomplished. 

Issued  in  Ronton,  Washington,  on 
Noyeml)cr  9, 1994. 
S.R.  Miller,  Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  94-28245  Filed  11-15-94;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-49] 

Proposed  Realignment  of  Jet  Route  J- 
15 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


StJMMARY:  This  proposed  rule  would 
realign  Jet  Route  J-15  to  include  the 
Twin  Falls,  ID,  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
NavigaUon  (VORTAC)  facility.  This 
action  would  enhance  traffic  flow  and 
reduce  controller  workload  on  a 
frequently  used  high  altitude  route. 
DATES:  Comments  must  be  received  on 
or  before  January  5, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
94-ANM-49,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  2  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  addt^ss 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 


with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM^g."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
|>ersonnel  concerned  with  this 
nilemaking  will  be  filed  in  the  dot;ket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591 ,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Cirt:ular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71 )  to 
realign  Jet  Route  J-15  to  include  the 
Twin  Falls,  ID.  VORTAC.  This  would 
enhance  traffic  fiow  and  reduce 
controller  workload  on  a  frequently 
used  high  altitude  route.  Jet  routes  are 
published  in  paragraph  2004  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
document  would  be  published 
.subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  it. 
tlierefore— (1)  Is  not  a  •'significant 
regulator^'  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule  "  under  DOT  Regulator)-  Policies 
and  Procredures  (44  FR  11034;  Fehniary 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
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only  affe^-t  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
,11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994%  is  amended  as 
follows: 

Paragraph  2004— Jet  Routes 


J-15  (Revised] 

From  Humble,  TX,  via  INT  Humble  269' 
and  Junction,  TX,  112°  radials;  Junction; 
Wink,  TX;  Chisum.  NM;  Corona.  NM; 
Albuquerque,  NM;  Farmington,  NM;  Grand 
Junction,  CO;  Salt  Lake  Citv.  UT;  Twin  Falls, 
ID;  Boise.  ID;  Kimberly.  OR;  INT  Kimberly 
288°  and  Battle  Ground.  VV.\.  136°  radials;  to 
Battle  Ground. 
***** 

Issued  in  Washington,  DC.  on  November  7. 
1994 
Harold  W.  Becker,    . 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-28288  Filed  11-15-94;  8:45  am] 
BILUNG  CODE  4910-13-U 


Federal  Highway  Administration 
23  CFR  Part  627 
[FHWA  Docket  No.  94-12] 
RIN2125-AD33 

Value  Engineering 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  FHWA  proposes  to  issue 
a  regulation  on  value  engineering  (VE) 
that  would  require  its  application  to 
selected  Federal-aid  highway  projects, 
when  funded  under  the  FHWA's  grant- 
in-aid  process.  The  proposed  regulation 
would  require  State  highway  agencies 
(SHA)  to  establish  and  administer  VE 
programs;  it  outlines  minimum  VE 
program  requirements  and  provides 
guidance  in  establishing,  administering, 
and  monitoring  a  VE  program.  This 
proposed  regulation  is  considered 
necessary  to  implement  23  U.S.C. 
106(d),  which  provides  that,  in  such 
cases  as  the  Secretary  deems  advisable, 
the  Secretary  may  require  a  value 
engineering  or  other  cost  reduction 
analysis  of  plans,  specifications,  and 
estimates  for  proposed  projects  on  any 
Federal-aid  highway. 
DATES:  Comments  must  be  received  on 
or  before  January  17. 1995. 
ADDRESSES:  Submit  written  and  signed 
comments  to  the  Federal  Highway 
Administration,  HCC-10,  FHWA  Docket 
No.  94-12,  Room  4232,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590. 
All  comments  and  suggestions  received 
will  be  available  for  examination  at  the 
above  address  between  8:30  a.m.  and 
3:30  p.m.,  e.t.,  Monday  through  Friday, 
except  for  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Borkenhagen,  Office  of 
Engineering,  202-366-4630,  or  Wilbert 
Baccus,  Office  of  Chief  Counsel,  202- 
366rO780,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  recognizes  VE  as  an  effective  and 
proven  technique  for  reducing  cost, 
increasing  productivity,  and  improving 
quality  when  applied  in  the 
development  of  highway  projects.  This 
document  solicits  public  comments 
regarding  the  V^  requirements  being 
considered  by  the  FHWA. 

In  1991.  the  Congress  required  the 
FHWA  to  study  its  VE  program.  Section 
1091  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991, 
Public  Law  102-240,  105  Stat.  1914 
(Dec  18, 1991),  required  the  Secretary  of 
Transportation  to  "study  the 
effectiveness  and  benefits  of  value 
engineering  review  programs  applied  to 
Federal-aid  highway  projects,"  and  to 
"report  to  Congress  on  the  results  of  the 
study  •  *  •  including 
recommendations  on  how  value 


engineering  could  be  utilized  and 
improved  in  Federal-aid  highway 
projects." 

The  FHWA's  evaluation  of  the 
effectiveness  of  its  VE  program,  as 
described  in  a  report  submitted  to 
Congress  in  June  1993,'  concluded  that 
the  application  of  VE  in  the 
development  of  highway  projects  has 
the  potential  to  result  in  substantial ^ost 
savings  without  adversely  affecting  any 
of  the  highway  projects'  design, 
aesthetics,  or  construction  standards 
while  assuring  that  environmental  and 
ecological  goals  are  maintained.  During 
the  study  made  to  prepare  this  report, 
the  FHWA  examined  VE  data  covering 
fiscal  year  (FY)  1988  to  FY  1991  and 
found  that  only  a  limited  number  of 
States  had  active  and  effective  VE 
programs. 

The  study  found  that  FHWA's  policy 
of  the  past  20  years  of  promoting  VE 
through  education,  encouragement,  and 
technical  assistance  has  had  limited 
success  in  persuading  all  States  to 
implement  VE  programs  on  a  continuing 
basis.  This  finding  is  despite 
overwhelming  evidence  that  VE  can  be 
a  very  effective  way  to  improve  projects 
and  control  costs  from  States  with  active 
VE  programs.  The  FHWA  has,  therefore, 
concluded  that  in  order  to  improve  the 
effectiveness  of  the  VE  program 
nationwide,  all  States  need  to  have 
active  VE  programs.  As  a  result,  the 
FHWA  proposes  to  require  the  use  of  VE 
in  all  States  on  selected  Federal-aid 
highway  projects. 

This  regulation,  if  promulgated, 
would  significantly  improve  the 
effectiveness  of  VE  in  the  Federal-aid 
highway  program  by  requiring  VE  to  be 
applied  in  all  States,  thereby  ensuring 
that<he  requirements  of  23  U.S.C. 
106(d)  are  met.  The  regulation  would 
provide  nationwide  application  of  VE  to 
the  FHWA's  grant  program  in  the  same 
way  that  the  FHWA's  direct  federally 
funded  VE  program  is  covered  by  the 
Office  of  Management  and  Budget 
(0MB)  Circular  A-131  (Revised  June  8, 
1993,  58  FR  32964  (June  14,  1993)).  The 
0MB  Circular  A-131  requires  "Federal 
Departments  and  Agencies  to  use  value 
engineering  (VE)  as  a  management  tool, 
where  appropriate,  to  reduce  program 
and  acquisition  costs.  ' 

l)iscussion  of  Major  Sections 

The  regulation  would  require  States  to 
establish,  administer,  and  monitor  VE 
programs.  Each  State  would  determine 


'  "Value  Engineering  on  Federal-aid  Projects."  a 
report  to  Congress  by  the  Secretary  of 
Transportation  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  part  7  appendix 
D.  A  copy  is  in  the  file  for  FHWA  Docket  No.  94- 
12. 
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the  administrative  details  of  its  VE 
program  and  institute  VE  program 
requirements  to  carry  out  the  VE 
program.  States  would  have  up  to  1  year 
from  the  effective  date  of  the  final  rule 
to  establish  VE  programs. 

Section-by-Section  Analysis 

Section  627.1    Purpose  and 
Applicability 

The  purpose  of  this  regulation  is  to 
improve  project  quality  and 
productivity,  foster  innovation, 
eliminate  unnecessary  and  costly  design 
elements,  and  ensure  economical  costs 
by  requiring  the  application  of  VE  in  the 
design  and  construction  of  selected 
Federal-aid  highway  projects.  The 
regulation  would  apply  to  contracts  for 
early  project  development,  design,  and 
aonstruction  of  selected  projects  funded 
with  Federal-aid  highway  funds  and 
may  include  studies  of  project  elements, 
project  procedures,  specifications,  and 
standard  plans. 

Section  627.3    Definitions 

This  section  would  define  the  VE 
terms  of  "Functiqn,"  "Life-Cycle  Cost," 
"Total  Quality  Management,"  "Value 
Engineering,"  "Value  Engineering 
Change  Proposal,"  "Value  Engineering 
Incentive  Clause,"  "Value  Engineering 
Job  Plan,"  and  "Worth." 

Section  627.5    General  Principles  and 
Procedures 

This  section  would  require  States  to 
establish  VE  programs  which  meet 
minimum  VE  program  requirements  and 
to  develop  procedures  to  administer  and 
monitor  their  VE  programs.  This  section 
would  require  States  to  be  adequately 
staffed  to  effectively  manage  and 
monitor  their  VE  programs,  allow  States 
to  employ  VE  consultants  to  perform.  VE 
studies,  and  authorize  the  cost  of  the  VE 
studies  as  eligible  for  Federal-aid 
participation.  In  addition,  this  section 
would  require  VE  program  staffs  to 
receive  VE  training.  Value  engineering 
training  is  available  through  courses  and 
workshops  offered  by  the  National 
Highway  Institute  (NHI),  various  VE 
consulting  firms,  and  some  SHAs  with 
active  VE  programs. 

Section  627.7    Reports 

This  section  would  require  States  to 
report  to  the  FHWA  the  yearly  results 
achieved  through  the  application  of  VE 
to  projects  financed  with  Federal-aid 
highway  funds.  This  information  should 
be  readily  available  from  the  SHA's 
internal  tracking  and  documenting  of  its 
VE  program.  The  FHWA  is  required  to 
report  certain  data  and  other 
information  about  its  VE  program  to  the 
Department  of  Transportation  (DOT), 


which  then  forwards  the  information  to 
the  OMB.  The  information  provided  in 
the  State  reports  would  provide  the  data 
and  information  needed  for  FHWA's 
report  and  would  help  the  FHWA  and 
States  monitor  the  effectiveness  of  State 
VE  programs.  The  information 
contained  in  the  report  will  be  made 
available  to  FHWA  field  offices  and 
State  agencies. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
docket  closing  date  will  be  filed  in  the 
docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
is.sue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  a 
savings  of  more  than  $100  million  per 
year  is  likely  to  occur  as  a  result  of  the 
implementation  of  the  regulation. 
Therefore,  this  action  is  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  and  significant 
within  the  meaning  of  DOT  regulatory 
policies  and  procedures.  Because  it  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  significant,  the 
FHWA  has  prepared  the  following 
regulatory  evaluation. 

The  FHWA  collected  and  evaluated 
considerable  amounts  of  VE  data  in 
1992  while  preparing  and  writing  its  VE 
Report  to  Congress.  During  FHWA's 
1992  evaluation  of  the  effectiveness  of 
its  VE  program,  the  FHWA  analvzed 
data  for  all  SHAs  (50  States  plus  Puerto 
Rico  and  the  District  of  Columbia) 
describing  their  VE  usage  for  the  4-year 
period  from  fiscal  year  (FY)  1988  to  FY 
1991.  The  data  showed  that  the  SHAs 
performed  over  1500  VE  studies, 
recommended  an  accumulative  $3.6 
billion  in  VE  savings,  and  implemented 
VE  savings  worth  $615  million.  The 
majority  (71  percent)  of  these  1,500  VE 
studies  were  made  by  just  seven  States. 
These  seven  SHAs,  with  "active'  VE 
programs,  averaged  39  studies  per  year. 
Nearly  all  of  the  remaining  VE  studies 
were  made  by  27  other  SHAs,  an 
average  of  only  4  VE  studies  per  year, 
with  the  18  remaining  SHAs  performing 


only  12  VE  studies  over  the  4-year  study 
period.  The  overall  results  showed  the 
SHAs  implementing  an  average  of  Si 54 
million  per  year  in  VE  savings. 

In  order  to  evaluate  the  reported  VE 
savings,  the  FHWA  analyzed  the  FY 
1991  bid  information  reported  and 
published  in  its  Bid  Opening  Report 
(Pub.  No.  FHWA-PD-92-017).  In  FY 
1991,  the  SHAs  accumulatively  awarded 
$10  billion  worth  of  Federal-aid 
highway  construction  projects.  The 
seven  "active"  VE  States  awarded 
construction  contracts  worth  $2.5 
billion,  the  27  "limited"  VE  States 
awarded  construction  contracts  worth 
$5.0  billion,  and  the  18  "inactive  '  VT 
States  awarded  construction  contracts 
worth  $2.5  billion. 

The  FHWA  has  concluded  that 
because  the  seven  SHAs  (accounting  lor 
25  percent  of  FHWA's  construction 
program)  with  "active"  VE  programs 
and  the  27  States  (accounting  for  50 
percent  of  FHWA's  construction 
program)  with  "limited"  VE  programs 
were  able  to  save  $154  million  per  year, 
that  an  opportunity  exists  to  save 
significant  additional  Federal-aid 
highway  funds  if  all  SHAs  develop 
"active"  VE  programs.  With  25  pen;ent 
of  FHWA's  $10  billion  construction 
program  not  exposed  to  any  VE  analysis 
and  50  percent  of  its  program  having 
only  a  "limited"  exposure  to  the  VE 
process,  the  FHWA  believes  that 
additional  savings  of  more  that  $100 
million  would  occur  by  requiring  all 
States  to  develop  and  administer  VE 
programs  as  prooosed  in  this  regulation. 

Tne  additional  annual  savings  that 
would  result  from  the  implementation 
of  this  regulation  would  remain  with  the 
affected  SHAs.  The  funds  saved  through 
VE  could  then  be  used  to  design  or 
construct  additional  highway  projects, 
thereby  allowing  SHAs  to  get  additional 
work  accomplished  each  year  with  the 
same  overall  amount  of  Federal-aid 
highway  funds.  By  being  able  to  expand 
the  amount  of  work  accomplished  with 
their  Federal-aid  highway  funds,  SHAs 
would  also  be  able  to  save  or  free-up 
State  funds  for  other  projects. 

Based  on  more  recent  VE  information 
collected  bv  FHWA  field  offices  for  FY 
1993.  the  FHWA  found  that  during  FY 
1993,  27  SHAs  had  performed  at  least  1 
VE  study,  while  18  of  these  27  SHAs 
performed  at  least  5  studies,  and  9  of  the 
27  SHAs  performed  10  or  more  studies. 
The  FHWA  believes  that  these  Stales 
either  have  VE  programs  in  place  or  are 
familiar  with  the  VE  process  that  would 
be  required  under  this  regulation. 

This  rule  will  not  significantly 
increase  the  burden  upon  State 
governments.  This  regulation  would 
require  SHAs  to  develop  VE  programs 
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where  a  sufficient  number  of  projects, 
representing  at  least  50  percent  of  the 
Federal-aid  highway  funds  expended  by 
the  State,  will  be  identified  for  VE 
studies  each  year.  An  average  VE  study 
takes  4  to  5  days  to  complete  and 
requires  a  4  to  6  person  team.  In  FY 
1993,  349  VE  studies  of  various  highway 
projects  were  made  by  27  SHAs. 
According  to  the  information  provided 
to  the  FHWA,  the  average  cost  per 
project  for  the  349  VE  studies  was 
$9,600  while  the  recommended  savings 
(if  all  recommendations  were  accepted) 
was  $3.4  million  per  project.  Assuming 
a  recommendation  acceptance  rate  of  25 
percent,  implementation  of  the  VE 
recommendations  would  result  in  a  cost 
savings  of  approximately  $0.86  million 
per  study.  The  VE  cost  savings  should 
more  than  offset  any  VE  study  or 
redesign  costs  to  the  agency. 

In  the  past,  some  State  highway 
agencies  have  resisted  establishing  VE 
programs  for  various  reasons.  Many 
were  concerned  about  the  additional 
staffing  requirements  and  potential 
delays  to  projects.  Some  considered  the 
application  of  VE  to  be  superfluous  in 
light  of  the  review  processes  already 
applied  in  developing  projects.  These 
concerns  have  been  considered  and 
addressed  in  this  rulemaking. 

Under  an  established  VE  program 
(which  operates  on  a  continuing  basis), 
the  application  of  VE  to  the  highway 
projects  need  not  adversely  affect  or 
delay  any  project  because  the  VE  studies 
are  normally  performed  in  the  early 
project  development  phase,  where  they 
can  be  integrated  into  the  process.  In 
addition,  the  overall  effect  of  employing 
VE  is  generally  positive,  rather  than 
duplicative  of  the  engineering  analysis 
already  completed  on  any  project, 
because  VE  uses  a  multi-disciplinary 
team,  creative  thinking,  and  functional 
analysis  to  improve  quality  and 
productivity,  foster  innovation, 
eliminate  unnecessary  and  costly  design 
elements,  and  ensure  that  projects  are 
cost  effective.  The  regulation  may  affect 
staffing  levels  in  SHAs  that  do  not 
currently  utilize  VE.  Establishing, 
administering,  and  monitoring  a  VE 
program  will  require  each  SHA  to  assign 
staff  to  carry  out  specific  VE  functions, 
although  it  is  expected  that  staffing 
as.signments  will  be  minimal.  States 
with  existing  VE  programs  probably 
already  have  adequate  staff  assigned  to 
carry  out  the  VE  functions.  Individuals 
serving  as  VE  study  team  leaders  or 
members  should  be  selected  from 
existing  SHA  staffs  that  are  trained  in 
VE.  Agencies  may  also  hire  VE 
consultants  to  perform  the  VE  studies. 
In  either  case  the  study  costs  are  eligible 
tor  reimbursement  with  Federal-aid 


funds  at  the  appropriate  pro-rata  share 
for  the  type  of  project  studied. 

Historically,  any  additional  costs  due 
to  the  need  to  hire  or  reassign  staff  to 
manage  the  VE  program  have  been  more 
than  offset  by  the  overall  monetary 
savings  resulting  from  the  application  of 
VE  studies  to  highway  projects.  In 
general.  States  with  active  VE  programs 
report  return  on  VE  investments  of 
between  30  to  1  and  50  to  1,  giving  the 
opportunity  for  substantial  overall 
savings.  In  1993.  California,  Florida,  and 
Massachusetts  reported  savings  in 
e.xcess  of  $100  million  as  a  result  of  VE 
study  recommendations. 

Since  VE  programs  would  be  geared 
primarily  toward  analyzing  the  larger 
and  more  complex  projects,  most  local 
agencies  (those  receiving  small  amounts 
of  Federalraid  highway  funds)  would 
find  themselves  exempt  from  the 
process.  Large  local  agencies  receiving 
substantial  amounts  of  Federal-aid 
highway  funds  would  have  to  apply  VE 
to  some  of  their  larger  projects  in  the 
same  manner  as  the  SHAs  and  would 
achieve  analogous  benefits.  Like  State 
highway  agencies,  local  agencies  that 
are  required  to  perform  VE  studies  may 
perform  the  studies  themselves  or  hire 
a  VE  consultant  to  perform  the  study. 
The  cost  to  local  agencies  of  performing 
VE  studies  is  project  related  and  is 
therefore  eligible  for  reimbursement 
with  Federal-aid  highway  funds,  as 
stated  above. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  FHWA 
has  determined  that  most  small  entities 
(those  receiving  small  amounts  of 
Federal-aid  highway  funds)  will 
probably  not  perform  VE  studies 
because  their  projects  are  small  and  do 
not  fit  the  project  selection  criteria  set 
forth  in  this  proposal  for  performing  VE 
studies.  Still,  due  to  the  many  benefits 
that  accrue  through  applying  the  VE 
process.  States  should  encourage  local 
agencies  to  use  VE  in  the  development 
of  Federal-aid  highway  projects. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 


Federal  programs  and  activities  apply  to 
this  program. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Under  the  Federal-aid  highway 
program,  the  FHW.\  reimburses  States 
for  costs  incurred  in  highway 
construction  projects.  This  regulation 
would  simply  provide  that,  as  a 
condition  of  receiving  such  grants. 
States  must  ensure  that  project  costs  are 
controlled  and  project  quality  is 
maintained.  This  regulation  recognizes 
the  role  of  the  States  in  employing  VE. 
It  gives  States  wide  latitude  in 
establishing,  administering,  and 
monitoring  their  VE  programs  and  in 
selecting  projects  to  be  constructed 
using  VE.  Therefore,  the  FHWA  has 
determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  separate 
federalism  assessment. 

Paperwork  Reduction  Act 

This  action  contains  a  collection  of 
information  for  the  purpose  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule  is 
being  submitted  to  the  OMB  for 
approval  in  accordance  with  44  U.S.C. 

Chapter  35  under  DOT  NO: : 

OMB  NO: ;  Administration: 

Federal  Highway  Administration;  Title: 
Value  Engineering;  Proposed  Use  of 
Information:  Project  data  and  cost 
information  representing  the  outcome  of 
the  VE  studies  will  be  used  for 
determining  if  the  respondents  are  in 
compliance  with  the  legislative 
requirements  and  to  report  VE  savings 
to  the  Department  of  Transportation, 
which  then  forwards  the  information  to 
the  OMB;  Frequency:  Yearly;  Burden 
Estimate:  1,248;  Respondents:  52; 
Form(s):  Appendix  A  to  Part  627; 
Average  Burden  Hours  per  Respondent: 
24. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary.  400  Seventh 
Street,  S.W..  Washington.  D.C.  20590. 
(202)  366^735  or  the  FHWA  desk 
officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228,  Washington.  D.C.  20503. 
(202)  395-7340.  It  is  requested  that 
comments  sent  to  the  OMB  also  be  sent 
to  the  FHW.\  rulemaking  docket  for  this 
action. 
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National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Ser\ice  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  627 

Government  procurement,  Grant 
programs — transportation.  Highways 
and  roads,  reporting  and  recordkeeping 
requirements. 

Issued  on:  November  9.  1994 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  add  part  627  to  23 
CFR  chapter  I  to  read  as  follows: 

PART  627— VALUE  ENGINEERING 

.S(x;. 

(i27  1   Purpose  and  applrtabilifv. 

627.3  Definitions. 

627  5  General  principles  and  procedures. 

627  7   Reports. 

Appendix  A  to  Part  627— Annual  Federal-aid 
Value  Engineering  (VE)  Summary  Report 

Authority:  23  U.S.C  106(d).  302,  307.  and 

31S:49CFR18. 

§  927.1    Purpose  and  applicability. 

(a)  This  part  will  improve  project 
quality  and  productivity,  foster 
innovation,  eliminate  unnecessary  and 
costly  design  elements,  and  ensure 
efficient  investments  by  requiring  the 
application  of  value  engineering  (VE)  to 
selected  highway  projects  financed  with 
Federal-aid  highway  funds.  This  part 
requires  each  State  highway  agency 
(SHA)  to  establish  a  VE  program, 
outlines  minimum  VE  program 
requirements,  and  provides  guidance  on 
establishing,  administering,  and 
monitoring  VE  programs.  State  programs 
.shall  be  in  effect  no  later  than  (one  year 
after  the  effective  date  of  the  final  rule|. 

(b)  This  part  applies  to  contracts 
involving  the  early  development, 
design,  and  construction  of  selected 
Federal-aid  highway  projects.  Stales 
shall  develop  VE  programs  that  will 
apply  the  VE  review  process  to  selected 
highway  projects.  States  may  exempt 
(.ertain  projects,  such  as  railroad  and 


utility  work,  projects  financed  with 
highway  planning  and  research  funds, 
certain  projects  authorized  under  the 
State's  highway  safety  program,  and 
emergency  relief  projects  from  the  VE 
project  selection  phase. 

§627.3.    Definitions. 

Contractor.  The  individual  or  firm 
providing  material,  supplies,  personal 
property,  non personal  services,  or 
professional  services  as  a  party  to  the 
design  or  construction  contract. 

Function.  Any  performance 
characteristic  that  a  product  or  service 
accomplishes. 

Life-cycle  cost.  The  total  cost  of  an 
item's  ownership,  computed  over  its 
useful  life.  This  includes  initial  capital 
costs  (right-of-way,  planning,  design, 
construction),  user  costs,  and  the  cost  of 
operation,  maintenance,  modification, 
replacement,  demolition,  financing, 
taxes,  and  disposal  associated  with  the 
facility  as  applicable. 

Value  engineering.  The  systematic 
application  of  recognized  techniques  by 
a  multidisciplined  team  to  identify  the 
function  of  a  product  or  service; 
establish  a  worth  for  that  function: 
generate  alternatives  through  the  use  of 
creative  thinking;  and  provide  the 
needed  functions,  reliably,  at  the  lowest 
life-cycle  cost  without  sacrificing  safety, 
necessarj^ quality,  and  environmental 
project  attributes. 

Value  engineering  change  proposal 
(VECP).  A  proposal  submitted  by  a 
contractor  under  a  VE  incentive  clause 
included  in  the  provisions  of  a 
construction  contract  that,  through  a 
change  in  the  plans,  design,  or 
specifications  would  yield  an  improved 
or  equal  product  and  reduce  the  project 
cost  (initial  and/or  life-cycle)  to  the 
contracting  agency.  The  net  savings 
from  the  proposal  are  shared  with  the 
contractor  in  accordance  with  the 
distribution  provided  in  the  VE  or  (  ost 
reduction  incentive  clau.se. 

Value  engipeering  incentive  clause.  A 
construction  contract  provision  which 
encourages  the  contractor  to  propose 
changes  in  the  contract  plans  and/or 
requirements  which  will  accomplish  the 
project's  functional  requirements  at  ie.ss 
cost  (without  adversely  affecting  the 
project)  and  allows  the  contractor  to 
share  in  the  resultant  cost  savings. 

Value  engineering  job  plan.  An 
organized  plan  of  action  for 
accomplishing  a  VE  study  thai  divides 
the  study  into  a  distinct  set  of  work 
phases.  The  phases  normally  found  in  a 
VE  job  plan  include:  Proje<:t  selection, 
investigation,  speculation,  evaluation, 
development,  presentation, 
implementation,  and  audit. 


Worth.  An  estimate  of  the  least 
expensive  way  of  performing  a  function, 
irrespective  of  its  application  to  the 
project. 

§  627.5    General  principles  and  procedures. 

(a)  State  VE  programs.  Applying  the 
VE  process  to  projects  will  improve 
project  quality  and  productivity,  foster 
innovation,  eliminate  uijnecessarv  and 
costly  design  elements,  reduce  impact 
costs  on  users,  ensure  the  safe  operation 
of  the  facility,  advance  environmental 
and  ecological  interests,  and  ensure 
economical  construction  costs  on 
selected  highway  projects  financed  with 
Federal-aid  highway  funds.  State 
highway  agencies  shall  prepare  written 
procedures  establishing  continuing  VE 
programs.  These  procedures  shall  be 
acceptable  to  the  FHWA  and  consistent 
with  the  American  Association  of  State 
Highwav  and  Transportation  Officials 
(AASHtO)  "Guidennes  for  Value 
Engineering.  " ' 

(1)  The  VE  program  shall  include 
procedures  to  insure  that  the  VE  process 
is  actively  applied  to  applicable 
Federal-aid  highway  projects  The  VE 
procedures  shall  require  the 
identification  of  candidate  proje<:ts  for 
VE  studies  early  in  the  developnrent  of 
the  State's  annual  Federal-aid  iTrogram. 
As  a  minimum,  a  sufficient  nimiber  of 
projects  representing  at  least  50  pen;ent 
of  the  Federal-aid  highway  funds 
expended  by  the  State  shall  be 
identified  for  VE  studies  each  vear. 

(2)  The  VE  program  should  establish 
specific  criteria  and  guidelines  for 
.selecting  Federal-aid  highway  projec  ts 
for  a  VE  review.  Consideration  should 
be  given  to  projects  that  have  shown 
recent  substantial  cost  increases; 
projects  with  comph  ^  designs  or 
construction  phases;  projects  involving 
major  structures:  projects  with  unique 
specifications,  standards,  or  protesse.s; 
multi-modal  projects:  projects  with 
repetitive  work  elements;  projects  with 
high  right-of-way  costs;  projects  with 
unique  or  experimental  features; 
projects  witlihigh  maintenance,  user 
impact,  or  traffic  control  costs;  and 
projects  specifically  requested  for 
review  by  State  agency  program  offices 
or  management. 

(3)  The  VE  program  should  establish 
specific  criteria  and  procedures  for 
granting  waivers  of  the  X'E  study 
requirement  on  certain  types  of  proje«;ts 
or  programs.  The  agency's  pro«-edures 


'  A.\Sin  {)'.<  "Cuideiines  for  Valw  tn>;iiii-<Titi>;." 
1!)87.  i.s  dvjildbic  for  inspection  d?  pn-M  riboii  in  4« 
CFR  pari  7,  a[^i>ndix  D  and  may  bv  piirrh;iM'(i  In 
writing  to  tho  American  A&sociation  of  .Sliili- 
Highway  and  Transportation  Ofncials.  444  \ 
Capitol  Slroel,  NW..  Suite  225.  Washington  IX . 
20001. 
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may  allow  for  certain  types  of  projects  promptly  to  minimize  delays  to  the  identifying  formal  VE  training  needs 

to  be  eliminated  from  consideration  for  project.  and  for  coordinating  training  efforts  to 

VE  when  there  is  httle  likelihood  that  (6)  The  VE  program  should  promote  ensure  that  an  adequately  trained  staff  is 

they  would  yield  any  opportunity  for  the  development  and  submission  of  available  to  perform  the  number  of  VE 

improvements  or  savings.  VECPs  by  construction  contractors,  studies  required  in  the  annual  VE  plan 

(4)  Value  engineering  studies  should  provide  for  their  prompt  review,  assure  and  to  assure  a  continuing  VE  program, 
follow  the  systematic  problem-solving  their  prompt  approval  or  disapproval  Key  VE  program  managers.  VE  team 
process  defined  by  the  VE  job  plan.  and  if  approved,  assure  the  leaders  and  members,  and  individuals 
Value  engineering  studies  should  be  implementation  of  the  proposed  involved  in  the  VECP  review  and 
performed  using  a  team  consisting  of  changes.  State  highways  agencies  shall  approval  process  shall  receive  VE 
individuals  from  different  disciplines,  include  a  VE  or  dbst  reduction  incentive  training 

such  as:  Design,  construction.  clause  in  their  standard  specifications  or  "  ,.     »    ^        u     . 

environment  maintenance,  planning.  project  special  provisions  that  clearly  ,  JfJ,       o/consu/tonfs^  Consultants 

right-of-way.  and  other  specialty  ar^s  allows  construction  contractors  to  ,  ■^Tk^^'^^T".'^ '"  ^iTf^^  ^• 

depending  upon  the  project  being  submit  VECPs.  This  clause  should  retained  by  SHAs  to  conduct  VE  studies 

reviewed.  Individuals  from  the  public  include  a  provision  allocating,  by  on  Federal-aid  projects  or  elements  of 

and  other  agencies  may  also  be  included  percentage,  the  cost  savings  that  is  to  be  Federal-aid  projects.  Members  of 

as  team  members  when  their  inclusion  shared  between  the  agency  and  the  consultant  VE  sudy  teams  should  be 

is  found  to  be  in  the  public  interest.  The  contractor.  States  should  retain  the  right  experienced  m  VE.  have  completed  a 

study  leader  should  be  trained  in  VE,  ^°  accept  or  reject  all  VECPs  and  acquire  recognized  VE  course  or  workshop,  and 

understand  the  VE  process,  and  be  able  '^e  rights  to  use  accepted  \'ECPs  in  have  participated  in  previous  VE 

to  serve  as  the  coordinator  and  current  and  friture  projects  without  studies^  A  consultant  firm  should  not  be 

facilitator  of  the  VE  team  restrictions.  retained  to  conduct  a  VE  study  of  its 

(i)  Studies  should  be  employed  as  ^'^  '^^  ^  P"-°8^  «.h°"'d  include  own  design  unless  the  firm  maintains 

earlv  as  oossible  in  the  nroiect  procedures  for  monitoring  the  separate  and  distinct  organizational 

nt,  I)«^^?,f,  „IML-      ^    '  .1.  .  implementation  of  the  separation  of  its  VE  and  design  sections, 

development  or  design  process  so  that  „  j  .■       .  .. 

valid  VE  recommendations  can  be  recommendations  to  ensure  that  proper  (e)  Funding  eligibility.  The  cost  of 

implemented  without  delaying  the  documentation  is  manitained  or  performing  VE  studies  is  project  related 

progress  of  the  project.  accepted  and  rejected  VE  and  VECP  and  is  therefore  eligible  for 

(ii)  Each  studv  should  conclude  with  recommendations,  the  projected  or  reimbursement  with  Federal-aid 

a  fomS  lort  L^^^l^S  ^^'"^'  cost  savings  associated  with  the  highway  funds  at  the  appropriate  pro- 

d  luni.di  repon  ouuining  me  sTuay  recommendations,  and  the  total  costs  rata  share  for  the  oroiert  stud IpH 

earn  s  recommendations  for  improving  j^^oi^gd  in  performing  the  VE  studies.  ^    ' 

the  project  and  reducing  its  overall  cost,  jhe  monitoring  procedures  should  also  §  627.7    Reports. 

As  a  part  ofthe  formal  report  process.  include  a  mechanism  to  assure  that  f.  v,  c„.    uu         ^         ,    .u 

a  presentation  of  the  VE  team  s  applicable  VE  alternatives  employed  on         ^^^   .^"^  shall  report  yearly  the 

recommendations  should  be  made  to  one  projects  are  included  in  other  ^'"'.*'  '!  a^^hieved  through  the 

upper  management  and  documentation  similar  projects  application  ot  VE  to  selected  highway 

of  the  presentation  included  with  the  (b)  State  VE  coordinators.  Each  State  Projects  financed  with  Federal-aid 

final  report.  highway  agency  shall  be  adequately  highvvay  funds.  States  should  report 

(5)  The  VE  program  should  include  staffed  with  individuals  knowledgeable  °^'^  ^°^  *he  Federal  fiscal  year,  the 
procedures  to  ensure  that  the  VE  in  VE  to  effectively  coordinate  and  twelve  month  period  beginning  October 
recommendation  approval  process  monitor  its  VE  efforts.  Individuals  ^  ^""^  ending  September  30.  States 
involves  appropriate  reviews  and  assigned  to  administer  and  monitor  the  should  submit  these  reports  to  the 
concurrences  from  applicable  staff  VE  program  should  have  sufficient  FHWA  division  office  by  November  10 
offices,  such  as:  Design,  construction.  authority  to  insure  the  vigorous  °^  'he  calendar  year.  This  information 
environment,  air  quality,  safety.  implementation  of  the  VE  program  and  "J^^  h«  transmitted  to  the  FHWA 
materials,  traffic  operations,  right-of-  be  actively  involved  in  all  phases  of  the  electronically.  The  suggested  report 
way.  and  other  offices  when  the  VE  program  including  the  development  format  is  provided  in  appendi.x  A  of  this 
proposed  VE  change  impacts  their  of  the  agency's  annual  VE  plan.  P^"^- 

specialty  areas.  All  reviews  by  external           (c)  VE  training.  The  VE  program               (Approved  by  the  Office  of  Management  and 
staff  offices  should  be  performed  should  include  procedures  for  Budget  under  control  number  2125- ,) 

Appendix  A  to  Part  627.— Annual  Federal-Aid  Value  Engineering  (VE)  Summary  Report 

(Report  only  Federal-aid  funded  projects— State: Fiscal  year: | 

t.  Total  dollars  invested  in  VE  Studies  by  the  SHA  this  fiscal  year  (include  in-house  costs  onlv.  such  as.  VE  coordina- 
tor and  staff  salaries;  study  costs:  salar>',  travel  and  incidental  costs  for  persons  making  studies) s M 

2.  Total  dollars  paid  to  VE  conUactors  for  performing  VE  Studies  this  fiscal  year  (include  such  costs  as  VE  staff  salaries 

for  monitoring  contractor  and  VE  study  costs) S  M 

3.  Total  dollars  invested  in  VE  Training  by  the  SHA  this  fiscal  year  (include  in-house  costs  for  VE  coordinator  and  staff 
salaries  for  organizing  and  monitoring;  NHI  training  costs;  salary,  travel  and  incidental  costs  for  persons  attending 

training) S M 

4  Total  dollars  paid  to  VE  contactors  for  VE  Training  usedthe  SHA  this  fiscal  year  (include  training  costs;  salary,  trav- 
el, and  incidental  costs  for  persons  attending  training) ." $  M 

.S  Total  number  of  individuals  trained  in  VE  during  this  fiscal  year. 

Over  8  hours  FHWA State Other 

Under  8  hours  FHWA State Other 

Proiecl  Development  and  Design  Pha.se 
fi.  Total  number  of  VE  studies  completed  this  fiscal  year , 
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.  Total  number  of  VE  recommendations  made ] 

b.  Total  number  of  VE  recommendation  approved 

7  Total  estimated  construction  cost  of  all  the  projects  be/br^thi;  VEstiidi^'w«n«Mrfomed.' 

a.  Total  dollar  value  of  the  VE  recommendations  made 

b.  Total  dollar  value  of  the  VE  recommendations  approved  for  implOTciitation 

1 1  Project  Construction  Phase 

(Value  Engineering  Change  Proposals) 

9.  Total  number  of  VECP  received  this  fiscal  year 

10.  Total  value  of  VECP  received  this  fiscal  year _..™."Z."..Z!.17  " ' 

11.  Total  number  of  VECP  approved  this  fiscal  year ."..l"."" " 

12.  Total  value  of  VECP  approved  this  fiscal  year i..""."!!".™"!.""I"!"!"!! 

13.  Total  amount  of  VECP  approved  savings  provided  to  contraclorer  "'""!!.""!."!!!!.."."""."!"[ 

Life-Cycle  Cost  Savings 
'  V>2l'}^r™.'.*.!^..!''.".'..°^.'!^"^^''^  ^''°''  avoidance)  cost  savings  for  approved  VE  and  VECP  recommendations'  this 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CPR  Part  946 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  includes  changes 
to  §§48(M)3-19.816/817.102(e)  ofthe 
Virginia  program  relative  to  the  disposal 
of  coal  processing  waste  and 
underground  development  waste  in 
mined-out  areas.  The  amendment  is 
intended  to  clarify  what  provisions  of 
the  coal  mine  waste  disposal  regulations 
apply  when  disposal  of  coal  processing 
waste  or  underground  development 
waste  occurs  in  mined-out  areas  for  the 
purpose  of  backfilling  a  disturbed  area. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  e.s.t.  on  December 
16. 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  12. 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4  p.m..  e.s.t.  on  December  1, 1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 


Robert  A.  Penn.  Director.  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  ofthe  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
vkTitten  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  tee  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement.  Big  Stone  Gap  Field  Office, 
P.O.  Drawer  1217.  Powell  Vallev  Square 
Shopping  Center,  Room  220,  Route  23,  Big 
Stone  Gap.  Virginia  24219,  Telephone: 
(703)  523-4303. 

Virginia  Division  of  Mined  Land 
Reclamation.  P.O.  Drawer  900.  Big  Stone 
Gap,  Virginia  24219.  Telephone:  (703)  523- 
8100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn.  Director.  Big  Stone  Gap 
Field  Office,  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  on  the  Virginia  Program 
On  December  15. 1981.  the  Secretary 
ofthe  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
iiicluding  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15. 1981.  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 


approval  and  program  amendments  can 
be  found  at  30  CFR  946.12.  946.13. 
946.15.  and  946.16. 

II.  Discussion  ofthe  Proposed 
Amendment 

By  letter  dated  October  31. 1994 
(Administrative  Record  No.  VAr839). 
Virginia  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Virginia  proposes  to  amend 
§48(M)3-19.816/817.102(e)  to  clarify 
the  Virginia  regulations  that  are 
applicable  when  coal  processing  waste 
and  underground  development  waste  is 
used  as  backfill  material  for  mined-out 
areas.  If  approved  the  proposed 
amendment  will  settle  interpretational 
differences  between  Virginia  and  OSM 
relative  to  how  the  coal  mine  waste 
regulations  apply  to  waste  materials 
placed  in  backfills.  The  text  of  the 
existing  regulation  is  presented  below 
with  proposed  changes  italicized: 

Section  480-03-19.816/817.102 
Backfilling  and  Grading:  General 
Requirements 


(e)  Disposal  of  coal  processing  waste 
and  underground  development  waste  in 
the  mined-out  area  shall  be  in 
accordance  with  §480-03-19.816/ 
817.81  and  83  as  provided  in 
subparagraphs  (l)and  (2)  of  this 
section,  except  that  a  long-term  static 
safety  factor  of  1.3  shall  be  achieved. 

(1)  Disposal  of  coal  processing  waste 
and  underground  development  wosfe  in 
the  mined-out  area  to  backfill  disturbed 
areasshall  be  in  accordance  with  480- 
03-19.816/817.81. 

(2)  Disposal  of  coal  processing  waste 
and  underground  dex'elopment  waste  in 
the  mined-out  area  as  a  refuse  pile  and   ' 
not  to  backfill  disturbed  areas  shall  be 

in  accordance  with  480-03-19.616/ 
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817.81  and  480-03-19.816/817.83.  The 
Division  may  approve  a  variance  to 
480-03-19.816/817.83(o)(2)  if  the 
applicant  demonstrates  that  the  area 
above  the  refuse  pile  is  small  and  that 
appropriate  measures  will  be  taken  to 
direct  or  convey  runoff  across  the 
surface  area  of  the  pile  in  a  controlled 
manner. 
«        *        *        *        • 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Virginia  satisfy  the 
applicahlfi  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Vir^^inia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Admini.'itrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  December  1,  1994.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 

Eublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 


Field  OfTice  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
ADDRESSES.  A  uritten  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

E.\ecutive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  the  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRy\  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Art 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.).  The  Stale  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  S46 

Intergovernment  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  7,  1994. 

Richard ).  Seibel. 

Acting  Assistant  Director,  Eastern  Support 
Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  1 

[FRL-5106-^] 

Notice  and  Open  Meeting  ot  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Small  Nonroad  Engine 
Regulations 

AGENCY:  Environmental  Protp«  tion 
Agency. 

ACTION:  FACA  Committee  Meeting — 
Negotiated  Rulemaking  on  Small 
Nonroad  Engine  Regulations. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  EPA  is  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  a  rule  to  reduce 
air  emissions  from  small  nonroad 
engines.  The  meeting  is  open  to  the 
public  without  advance  registration. 
Agenda  items  for  the  meeting  include 
reports  from  the  task  groups  and 
discussions  of  the  draft  "single  lexl" 
strawman. 

DATES:  The  committee  will  meet  on 
December  1, 1994  from  10:00  a.m.  to 
6:00  p.m.,  and  on  December  2, 1994 
from  8:00  a.m.  to  4:00  p.m. 
ADDRESSES:  The  location  of  the  meeting 
will  be  the  Courtyard  by  Marriott,  3205 
Boardwalk.  Ann  Arbor,  MI  48108; 
phone:  (313)  995-5900. 


FOR  FURTHER  IHFOftMATJON  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Lucie  Audette,  National 
Vehicle  and  Fuel  Emissions  Laboratorv. 
2565  Plymouth  Rd.,  Ann  Arbor. 
Michigan  48105,  (313)  741-7850. 
Parsons  needing  further  information  on 
committee  procedural  matters  should 
call  Deborah  Dalton.  Consensus  and 
Diispute  Resolution  Program, 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  DC  10460, 
(202)  260-5495.  or  the  Committee's 
facilitator's,  Lucy  Moore  or  John  Folk- 
Williams,  Western  Network,  616  Don 
Caspar,  Santa  Fe,  New  Mexico.  87501. 
(505) 982-9805. 

Dated:  November  9. 1994. 
Dt^rah  Dalton, 
Designated  Federal  Official. 
jFR  Doc.  94-28296  Filed  11-15-94:  8:45  am| 
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40  CFR  Part  52 
[CO9-a-5603;  FRL-5106-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  Regulation  7 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Colorado  Ozone  State 
Implementation  Plan  (SIP)  submitted  by 
the  Governor  on  September  27. 1989. 
and  .August  30. 1990.  The  revisions 
consist  of  amendments  to  Regulation 
No.  7.  "Regulation  To  Control  Emissions 
of  Volatile  Organic  Compounds."  In  its 
review  of  the  September  27. 1989  State 
submittal.  EPA  identified  several  areas 
where  the  regulation  still  did  not  meet 
EPA  requirements.  On  August  30,  1990. 
the  State  submitted  additional  revisions 
to  Regulation  No.  7  to  address  these 
deficiencies.  This  Federal  Register 
action  applies  to  both  of  these 
submittals.  The  amendments  were  made 
to  conform  Regulation  No.  7  to  federal 
requirements,  and  to  improve  the  clarity 
and  enforceability  of  the  regulation. 
EPAs  approval  will  serve  to  make  the 
revisions  federally  enforceable  and  was 
requested  by  the  State  of  Colorado. 
DATES:  Comments  must  be  received  on 
or  before  December  16, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Douglas  M.  Skie,  Chief 
Air  Programs  Branch"(8ART-AP), 
United  States  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
suite  500,  Denver.  Colorado  80202- 
2466. 


Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver.  Colorado  80202-2466. 
FOR  FURTHER  INFORMATXM  CONTACT:  Tim 
Russ.  Air  Programs  Branch  (8ART-AP), 
United  States  Environmental  Protection 
Agency.  Region  VIII.  999  18th  Street. 
Suite  500.  Denver.  Colorado  80202- 
2466  (303) 293-1814. 
SUPPLEMENTARY  INFORMATION:  Section 
1 10(a)(2)(H)(i)  of  the  Clean  Air  Act 
(CAA).  as  amended  in  1990.  provides 
the  State  the  opportunity  to  amend  its 
SIP  from  time  to  time  as  may  be 
necessary.  The  State  is  utilizing  this 
authority  of  the  CAA  to  update  and 
revise  existing  regulations  which  are  a 
part  of  the  SIP. 

I.  Background 

On  March  3, 1978,  EPA  designated 
the  Denver-Boulder  metropolitan  area  as 
nonattainment  for  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  (43  FR  8976).  This  designation 
was  reaffirmed  by  EPA  on  November  6, 
1991  (56  FR  56694)  pursuant  to  section 
107(d)(1)  of  the  Ci\A,  as  amended  in 
1990.  Furthermore,  since  the  Denver- 
Boulder  area  had  not  shovm  a  violation 
of  the  ozone  standard  during  the  three- 
year  period  from  January  1, 1987  to 
December  31. 1989,  the  Denver-Boulder 
area  was  classified  as  a  "transitional" 
ozone  nonattainment  area  under  section 
185  A  of  the  amended  Act.  In  order  to 
meet  the  Reasonably  Available  Control 
Technology  (RACT)  requirements  of  the 
CAA,  transitional  areas  must  correct  any 
RACT  deficiencies  regarding 
enforceability. 

The  current  Colorado  Ozone  SIP  was 
approved  by  EPA  in  the  Federal 
Register  on  December  12, 1983  (48  FR 
55284).  The  SIP  contains  Regulation  No. 
7  (Reg  7),  which  applies  RACT  to 
stationary  sources  of  Volatile  Organic 
Compounds  (VOC).  Reg  7  was  adopted 
to  meet  the  requirements  of  Section 
172(b)(2)  and  (3)  of  the  1977  CAA 
(concerning  the  application  of  RACT  to 
stationary'  sources.')  However,  the 
approved  Ozone  SIP  did  not  rely  on  the 
emissions  reduction  credit  that  Reg  7 
would  produce  in  order  to  demonstrate 
attainment;  rather,  the  SIP  relied  only 
on  mobile  source  controls  in  order  to 
demonstrate  attainment. 

During  1987  and  1988.  EPA  Region 
Vin  conducted  a  review  of  Reg  7  for 


consistency  with  the  Control 
Techniques  Guidelines  documents 
(CTGs)  and  regulatory  guidance,  for 
enforceability  and  for  clarity.  The  CTGs. 
which  are  guidance  documents  issued 
by  EPA.  set  forth  measures  that  are 
presumptively  RACT  for  specific 
categories  of  sources  that  emit  \'OCs.  A 
substantial  number  of  deficiencies  were 
identified  in  Reg  7.  In  1987,  EPA 
published  a  proposed  policy  document 
that  included,  among  other  things,  an 
interpretation  of  the  RACT  requirements 
as  they  applied  to  VOC  nonattainment 
areas  (52  FR  45044,  November  24, 1987, 
Post-87  Policy).  On  May  25.  1988.  EPA 
published  a  guidance  document  entitled 
"Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations, 
Clarification  to  Appendix  D  of  the 
November  24, 1987  Federal  Register 
Notice"  (the  "Blue  Book").  A  review  of 
Reg  7  against  these  documents 
uncovered  additional  deficiencies  in  the 
regulation. 

On  May  26.  1988,  EPA  notified  the 
Governor  of  Colorado  that  the  Carbon 
Monoxide  (CO)  SIPs  for  Colorado 
Springs  and  Fort  Collins  were 
inadequate  to  achieve  the  CO  NAAQS. 
In  that  letter,  EPA  also  notified  the  • 
Governor  that  the  Ozone  SIP  had 
significant  deficiencies  in  design  and 
implementation,  and  requested  that 
these  deficiencies  be  remedied.  EPA  did 
not  make  a  formal  call  for  a  revised 
Ozone  SIP  in  the  May  1988  letter.-  even 
though  the  Denver-Boulder  area  was. 
and  continues  to  be.  designated 
nonattainment  for  ozone.  The  reason  for 
this  decision  was  that  no  violations  of 
the  ozone  NAAQS  had  been  recorded  in 
the  nonattainment  area  for  the  previous 
three  years.  However.  EPA  indicated 
that  the  deficiencies,  if  uncorrected, 
could  jeopardize  the  area's  ability  to 
obtain  eventual  redesignation  as  an 
attainment  area  for  ozone. 

1.  1989  SIP  Revision  Submittal 

In  a  letter  dated  September  27. 1989, 
the  Governor  of  Colorado  submitted 
revisions  to  Reg  7  to  partially  address 
EPA's  concerns  with  the  Ozone  SIP.  A 
detailed  description  of  the  specific 
revisions  to  the  regulation  is  contained 
in  the  Docket  for  this  Federal  Register 
document.  Revisions  were  made  to  the 
following  sections  of  Reg  7: 

7.1    Applicability 

7. II    General  Provisions 


'  The  requirement  to  apply  RACT  to  existing 
stationary  sources  of  VOC  emissions  was  carried 
forth  under  the  amended  Act  in  section  172(c)(1). 


-  Under  the  pre-amended  .^ct.  EPA  had  the 
authority  under  section  llO(aM2KH)  to  issue  a  'SIP 
Call"  requiring  a  State  to  correct  deficiencies  in  an 
existing  SIP.  Section  110(a)(2)(H)  was  not  modified 
by  the  1990  Amendments.  In  addition,  the  amended 
Act  contains  new  section  llOflcKs)  which  also 
provides  authority  for  a  SIP  Call. 
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7.III    General  Requirements  for  Storage  and 

Transfer  of  Volatile  Organic  Compounds 
7.IV    Storage  of  Highly  Volatile  Organic 

Compounds 
7.  V    Disposal  of  Volatile  Organic 

Compounds 
7.V1    Storage  and  Transfer  of  Petroleum 

Liquid 
7. VIII    Petroleum  Processing  and  Refining 
7.1X    Surface  Coating  Operations 
7.x    Use  of  Solvents  for  Degreasing  and 

Cleaning 
7.XI    Use  of  Cutback  Asphalt 
7. XII    Control  of  VOC  Emissions  from  Dry 

Cleaning  Facilities  Using 

Perchloroethvlene  As  a  Solvent 
7.XIII    Graphic  Arts 
7. XIV    Pharmaceutical  Synthesis 
7.XV    Control  of  Volatile  Organic 

Compound  Leaks  from  Vapor  Collection 

Systems  Located  At  Gasoline  Terminals, 

Bulk  Plants,  and  Gasoline  Dispensing 

Facilities 
Appendix  A    Criteria  for  Control  of  Vapors 

from  Gasoline  Transfer  to  Storage  Tanks 
Appendix  B    Criteria  for  Control  of  Vapors 

from  Gasoline  Transfer  at  Bulk  Plants 

{Vapor  Balance  System) 
Appendix  D    Test  Procedures  for  Annual 

Pressure/Vacuum  Testing  of  Gasoline 

Transport  Trucks 

In  addition,  the  following  new 
emission  sources  and  appendices  were 
added  to  Reg  7: 

7.IX.A.7  Fugitive  Emission  Control 
7.IX.N.  Flat  Wood  Paneling  Coating 
7.IX.O.    Manufacture  of  Pneumatic  Rubber 

Tires 
7.XI.D.    Coal  Tar 
Appendix  E    Emission  Limit  Conversion 

Procedure 

In  a  letter  dated  September  27, 1989, 
the  Governor  of  Colorado  submitted 
revisions  to  Reg  7  to  address  EPA's 
concerns  with  how  the  State  was 
addressing  RACT  for  major  non-CTG 
sources  of  VOC.  A  detailed  description 
of  the  specific  revisions  to  the 
regulation  is  contained  in  the  Docket  for 
this  Federal  Register  document.  Based 
upon  the  reasons  stated  below,  EPA  is 
approving  the  State's  non-CTG  rule  for 
its  strengthening  effect  on  the  SIP. 

Areas  of  the  country  which  requested 
extensions  of  the  attainment  date  for  the 
ozone  NAAQS  beyond  the  initial  1982 
target  specified  in  the  CAA,  as  amended 
in  1977,  were  required  to  submit  SIP 
revisions  by  July  1. 1982  (46  PR  7182, 
January  22,  1981).  This  requirement 
applied  to  the  Denver-Boulder 
metropolitan  area.  The  1982  submittal 
was  required  to  include  RACT 
regulations  for  all  sources  of  VOC 
covered  by  a  CTG  and  for  all  remaining 
stationary  sources  in  the  nonaftainment 
area  with  potential  to  emit  VOC 
emissions  (before  control)  of  100  tons 
per  year  or  greater  ("major  non-CTG 
sources"). 


This  1982  Ozone  SIP  revision  was 
submitted  to  EPA  on  June  24.  1982. 
Among  other  deficiencies,  the  SIP  did 
not  contain  regulations  requiring  RACT 
on  major  non-CTG  sources  of  VOC.  EPA 
noted  this  deficiency  in  February  3, 
1983,  but  proposed  approval  of  the 
submitted  SIP  revision  (48  PR  5030). 
The  State  responded  by  committing  to 
adopt  RACT  for  any  VOC  sources 
covered  by  a  CTG  and  EPA  approved 
this  revision  on  December  12, 1983  (48 
PR  55284). 

EPA's  review  of  the  Ozone  SIP  during 
1987  and  1988  revealed  that  the  intent 
of  the  requirement  for  RACT  for  major 
non-CTG  sources  had  not  been  met.  EPA 
tentatively  identified  several  stationary 
sources  which  should  have  applied 
RACT  since  1982,  but  were  as  yet 
unregulated.  Reg  7  contained  no 
mechanism  for  requiring  control  of 
these  sources,  other  than  a  "General 
Emission  Limitation,"  for  sources  not 
specifically  regulated  by  Reg  7,  of  450 
poimds  per  hour  or  3000  pounds  per 
day.  This  general  limitation  allowed 
sources  to  have  actual  emissions  of  up 
to  nearly  550  tons  per  year  before 
control  was  required.  This  provision 
clearly  did  not  meet  the  1982  SIP 
requirement,  which  was  reiterated  in 
the  May  25, 1998,  Appendix  D 
Clarification  document. 

To  address  this  concern,  the  State 
revised  Reg  7  to  delete  the  existing 
"General  Emission  Limitation"  and  to 
require  RACT  for  stationary  sources 
with  potential  emissions  of  VOC  of  100 
tons  per  year  or  more,  under  certain 
conditions.  Section  7.II.C.  applies  this 
new  RACT  requirement  to  sources  not 
specifically  covered  by  the  regulation  as 
follows: 

(a)  Sources  with  actual  emissions  of 
100  tons  per  year  or  more  of  VOCs  must 
apply  RACT. 

(b)  Sources  with  potential  emissipns 
of  100  tons  per  year  or  more  of  VOCs, 
but  with  actual  emissions  of  less  than 
100  tons  per  year,  may  avoid  having  to 
apply  RACT  by  obtaining  a  federally 
enforceable  permit  to  limit  production 
or  hours  of  operation  to  keep  actual 
emissions  below  100  tons  per  year. 

(c)  Sources  with  potential  emissions 
of  100  tons  per  year  or  more  of  VOCs, 
but  with  actual  emissions  of  less  than  50 
tons  per  year  on  a  12-month  rolling 
average,  may  avoid  RACT  and  permit 
requirements  by:  (1)  Submitting  a  report 
each  year  demonstrating  that  the  50  tons 
per  year  threshold  has  not  been 
exceeded;  and  (2)  maintaining  monthly 
records  of  VOC  usage  and  emissions  to 
enable  the  State  to  verify  these  reports. 

The  State  developed  this  approach  to 
regulating  100  tons  per  year  non-CTG 
sources  after  receiving  comments  on  the 


proposed  Reg  7  revisions  from  several 
industries  in  the  Denver-Boulder  area. 
These  sources  indicated  that  their 
processes  involved  a  number  of  non- 
CTG  category  operations  that  are 
performed  infrequently  (such  as 
painting  letters  on  four  production  units 
per  year),  resulting  in  low  actual 
emissions,  but  which  would  result  in 
large  potential  emissions  when 
calculated  on  an  8760  hour  per  year 
basis. 

EPA  is  approving  section  7.11.C.  of  the 
State's  rules  for  its  strengthening  effect 
on  the  SIP.  The  submitted  rule  is 
stronger  than  the  pre-existing  non-CTG 
RACT  rule  because  it  specifically 
applies  to  sources  that  have  a  potential 
to  emit  more  than  100  tons  per  year  of 
VOCs  and  that  are  not  yet  covered  by  a 
CTG.  The  rule  requires  those  sources  to 
adopt  RACT  on  a  case-by-case  basis. 
The  previous  rule,  which  was  a 
commitment  of  the  State  and  did  not 
directly  affect  non-CTG  sources,  only 
applied  to  those  sources  for  which  EP.-\ 
subsequently  issued  a  CTG.  Therefore, 
the  submitted  rule  strengthens  the  SIP 
because  it  applies  to  major  sources  not 
covered  by  a  CTG.  It  should  be  noted 
that  EPA  is  not  addressing  whether  this 
rule  establishes  IL\CT  for  major 
stationary  sources  not  subject  to  a  CTG. 

The  Denver-Boulder  metropolitan 
area  is  classified  as  "transitional  '  for 
ozone  under  the  CAA.  This  means  that 
the  area  is  legally  designated  as  an 
ozone  nonattainment  area,  although  it 
did  not  experience  violations  of  the 
ozone  NAAQS  during  the  1987-1989 
period  used  to  classify  areas ijnder  the 
1990  CAA  amendments.  Therefore,  the 
Denver-Boulder  metropolitan  area  is  not 
subject  to  the  RACT  fix-up  requirement 
of  Section  182(a)(2)(A)  of  the  CAA. 

Under  the  transitional  ozone 
classification,  EPA  must  review  the  . 
available  ambient  air  quality  data  and 
make  a  determination  whether  the 
Denver-Boulder  metropolitan  area  has, 
in  fact,  attained  the  ozone  NAAQS.  In 
a  letter  dated  October  22, 1992,  from 
Jack  McGraw,  EPA  Region  VIII  Acting 
Regional  Administrator,  to  Governor 
Roy  Romer,  EPA  Region  VIII  advised  the 
State  that  EPA  had  reviewed  ambient  air 
quality  data  which  had  been  entered  bv 
the  State  into  the  Aerometric 
Information  and  Retrieval  System 
(AIRS)  national  database.  EPA  further 
advised  that  these  data  indicated  that 
the  Denver-Boulder  metropolitan 
transitional  ozone  area,  as  defined  in  the 
November  6, 1991  Federal  Register  (5fi 
PR  56694,  codified  at  40  CFR  81.306). 
had  not  violated  the  ozone  NAAQS 
during  the  period  beginning  Januar\  1. 
1987,  and  ending  on  December  31,  1991. 
EPA's  October  22,  1992  letter  was  not  a 
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detEJrmination  that  the  Denver-Boulder 
noiitittainment  area  had  met  the  CAA's 
Sedt^on  107(d)(3)(E)  criteria  for 
redfesignation  to  attainment,  but  rather 
sened  as  an  affirmation  that  no 
violetion  of  the  ozone  standard  for  this 
area  was  found. 

The  State  has  indicated,  in  the  current 
State-EPA  Agreement  (SEA),  that  it  will 
begin  developing  an  ozone 
redesignation  request  and  maintenance 
plan  for  the  Denver-Boulder 
metropolitan  area.  The  maintenance 
plan  must  demonstrate  that  the  ozone 
NAAQS  will  be  maintained  for  an  initial 
period  of  10  years  after  the 
redesignation  request  is  approved  by 
EPA.  The  maintenance  plan  must  be 
updated,  after  8  years  into  the  initial  10- 
year  period,  to  demonstrate  that  the 
NAAQS  will  be  maintained  for  an 
additional  10  years.  During  the 
development  of  the  maintenance  plan, 
the  State  may  consider  additional 
revisions  to  the  ozone  control  strategy  in 
order  to  demonstrate  maintenance  of  the 
ozone  standard;  suoh  revisions  could 
include  further  modification  of  the  VOC 
control  requirements  of  Reg  7.  For  a 
maintenance  plan  to  be  approved  and 
the  Denver-Boulder  metropolitan  area  to 
be  redesignated  as  attainment  pursuant 
to  Section  107(d)(3)(E),  the  State  may 
have  to  develop  specific  RACT 
regulations  for  major  non-CTG  sources. 
Information  available  to  EPA  suggests 
that  there  has  been  growth  in  emissions 
from  some  non-CTG  sources  in  the  area; 
RACT  regulations  for  these  sources  may 
be  necessary  to  ensure  maintenance  of 
the  NAAQS  for  the  initial  10-year 
redesignation  attainment  period,  as  is 
required  by  Section  175A  of  the  Act. 

2.  1990  SIP  Hei'ision  Submittal 

In  general,  the  revised  Reg  7  (  as 
submitted  by  the  Governor  on 
September  27, 1989)  met  the  CAA 
requirements,  which  were  interpreted  in 
the  CTGs,  the  Blue  Book,  and  the  Post- 
87  Policy.  However,  in  its  review,  EPA 
identified  two  remaining  issues  where 
the  regulation  did  not  explicitly  follow 
EPA  guidance:  A.  The  compliance 
schedule,  and  B.  Clarification  of  the 
Graphic  Arts  definition  for  potential  to 
emit.  These  remaining  two  issues  were 
addressed  by  the  State  in  its  August  30, 
1990  submittal  and  are  described  below. 

In  a  letter  dated  August  30, 1990,  the 
Governor  of  Colorado  submitted, 
revisions  to  Reg  7  to  address  EPA's 
remaining  concerns  with  the  September 
27.  1989  Ozone  SIP  revision.  A  detailed 
description  of  the  additional  specific 
revisions  to  Reg  7  is  contained  in  the 
Docket  for  this  Federal  Register 


document.  Revisions  were  made  to  the 
following  sections  of  Reg  7: 

7.1    Applicability 

7.XI    Use  of  Cutback  Asphalt 

7. XIII    Graphic  Arts 

A.  Compliance  Schedule:  Reg  7  did 
not  contain  an  explicit  deadline  for 
compliance  with  the  revised  regulation. 
In  response  t6  EPA  comments,  the  State 
adopted  additional  revisions  (Section 
7.I.B.  and  7.I.C.)  to  Section  7.1. 
(Applicability)  of  Reg  7,  requiring  all 
sources  to  come  into  compliance  with 
the  revised  Reg  7  by  October  31, 1991. 
EPA  considered  a  2-year  timeframe  for 
compliance  with  the  Reg  7  revisions  to 
be  acceptable  because  no  ozone  SIP  Call 
was  made  in  1988  (no  violations  of  the 
ozone  NAAQS  have  been  monitored  in 
the  Denver-Boulder  area  since  1984)  and 
thus,  the  revisions  were  not 
immediately  necessary  for  the  area  to 
attain  the  NAAQS.  The  2-year 
compliance  timeframe  applies  only  to 
the  regulation  revisions,  and  not  to 
requirements  which  existed  prior  to 
October  30, 1989.  Sources  which  were 
in  existence  prior  to  the  regulation 
revisions  and  which  were  covered  by 
the  regulations  at  that  time  were 
required  to  maintain  compliance  with 
those  provisions. 

B.  Graphic  Arts  definition:  The 
Graphic  Arts  definition  of  potential  to 
emit,  contained  in  Section  7.XIII.A.2.  of 
Reg  7,  was  somewhat  unclear.  The 
definition  referenced  the  EPA 
requirement  that  potential  to  emit  be 
determined  at  maximum  capacity  before 
control  (per  the  Appendix  D 
Clarification  document),  but  also    ' 
included  a  requirement  that  potential 
emissions  be  based  on  historical  records 
of  solvent  and  ink  consumption  (per  the 
previous  regulatory  guidance  document. 
Guidance  to  State  and  Local  Agencies  in 
Preparing  Regulations  to  Control 
Volatile  Organic  Compounds  from  Ten 
Stationary  Source  Categories, 
September,  1979).  As  a  result,  the 
definition  could  have  been  interpreted 
to  require  potential  to  emit  to  be 
calculated  at  both  maximum  and 
historical  operating  rates,  which  in  most 
cases  will  be  different.  EPA's 
interpretation  of  this  definition  was  that 
potential  to  emit  should  be  calculated  at 
maximum  capacity  before  control; 
historical  records  of  solvent  and  ink 
consumption  should  be  used  to 
determine  VOC  emissions  at  a  given 
operating  rate,  not  to  determine  the 
historical  maximum  operating  rate.  The 
Reg  7  revisions,  submitted  by  the 
Governor  on  August  30, 1990,  addressed 
this  concern  by  not  including  a 
reference  to  the  historical  records. 


C.  Capture  Efficiency:  As  a  final  issue, 
on  January  13, 1992,  EPA  notified  the 
State  that,  prior  to  proposing  this  action, 
it  was  necessary  to  document  the  State's 
position  with  regard  to  capture 
efficiency  (CE)  determination.  During 
eariier  reviews  of  the  State's  VOC 
regulations.  EPA  Region  VIII  indicated 
that,  because  EPA  had  not  issued  final, 
generally-applicable  CE  test  methods,  an 
acceptable  State  approach  to  CE  was  a 
commitment  to  develop  test  methods 
consistent  with  the  most  recent  EPA 
guidance  on  CE  testing  on  a  case-by-case 
basis  as  needed,  and  a  commitment  to 
adopt  test  methods  after  EPA  issued 
final  CE  test  methods.  The  CE  provision 
adopted  by  the  State  in  Section  IX.A.S.e 
of  Reg  7  does  address  the  requirement 
that  testing  for  CE  be  performed  on  a 
case-by-case  basis,  and  that  this  testing 
be  consistent  with  EPA  guidance.  In  a 
letter  dated  February  5, 1992,  from  John 
Leary,  Acting  Director,  Colorado  Air 
Pollution  Control  Division,  to  Douglas 
Skie,  Chief.  Air  Programs  Branch,  EPA 
Region  Vni.  the  State  committed  to 
adopt  and  use  all  new  CE  methods  as 
they  are  developed  and  promulgated  by 
EPA's  rule-making  process.  In  that  same 
letter,  the  State  indicated  that  until 
changes  are  promulgated,  the  Air 
Pollution  Control  Division  will  use  the 
CE  protocols  that  were  published  by 
EPA  on  June  29, 1990  (55  PR  26814, 
codified  at  40  CFR  52.741(a)(4)(iii)  and 
Appendix  B). 

Due  to  additional  information 
received  after  the  adoption  of  revisions 
to  Reg  7  in  September,  1989,  the  State 
reconsidered  its  regulation  of  coal  tar 
under  Section  7.XI.  (Use  of  Cutback 
Asphalt).  In  revisions  submitted  on 
August  30, 1990,  Section  7.XI.D., 
covering  coal  tar,  was  deleted. 
Regulation  of  coal  tar  is  not  covered  by 
the  CTG  for  cutback  asphalt  use;  EPA 
believes  that  it  is  not  needed  to  meet  the 
RACT  requirement  of  the  CAA.^ 

In  this  action,  EPA  is  proposing  to 
approve  the  State's  VOC  definition  as 
submitted  in  the  1989  and  1990 
revisions  to  Reg  7.  However,  on 
February  3, 1992,  EPA  published  a 
revised  definition  of  volatile  organic 
compounds  (57  PR  3941).  The  definition 
excludes  a  number  of  organic 
compounds  from  the  definition  of  VOC 
on  the  basis  that  they  are  of  negligible 
reactivity  and  do  not  contribute  to 


'  Under  section  193  of  the  amended  CAA.  States 
cannot  delete  control  requirements  in  effect  prior  to 
enactment  of  the  amendments  unless  the 
modification  ensures  equivalent  or  greater  emission 
reductions  of  the  same  air  pollutant.  By  this  same 
submittal,  the  State  has  submitted  additional 
control  requirements  that  more  than  compensate  for 
any  greater  emissions  that  may  result  from  the 
deletion  of  the  coal  tar  regulation. 
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tropospheric  ozone  formation.  The 
State's  definition  excludes  some,  but  not 
all,  of  these  compounds.  Therefore,  the 
State's  definition  of  VOC  provides  for 
the  regulation  of  some  compounds 
which  are  no  longer  considered  VOCs 
by  EPA.  In  light  of  EPA's  most  recent 
definition  of  VOC,  EPA  will  not  enforce 
against  sources  for  failure  to  control  the 
emission  of  compounds  that  are  exempt 
from  the  federal  VOC  definition.  EPA 
has  informed  the  Region  VIII  States  of 
the  revised  definition  of  VOC  and  will 
request  that  future  SIP  revisions  reflect 
the  most  recent  federal  VOC  definition. 

Based  on  the  above  revisions,  EPA 
believes  that  Colorado  has  met  the 
ozone  RACT  requirement  of  the  CAA  as 
it  applies  to  the  Denver-Boulder 
metropolitan  area.  Colorado  has 
corrected  its  RACT  rule  deficiencies 
regarding  enforceability. 

This  action  was  previously  published 
as  a  Direct  Final  Rule  on  June  2B.  1992 
(57  FR  28614}.  This  Direct  Final  Rule 
was  withdrawn  on  August  12. 1992  (57 
FR  36004)  as  EPA  Region  VHI  received 
a  letter,  dated  July  16, 1992.  from 
William  Owens,  Executive  Director  of 
the  Colorado  Petroleum  Association 
(CPA).  to  Jeff  Houk  of  EPA  Region  VIII, 
expressing  adverse  comments.  These 
comments  will  be  considered  by  KPA 
during  the  comment  period,  along  with 
any  other  comments  that  are  rei.eived  on 
this  proposed  rule. 

II.  Proposed  Action 

EPA  proposes  to  approve  Colorado's 
Ozone  SIP  revisions,  submitted  by  the 
Governor  on  September  27, 1989,  and 
August  30, 1990.  These  revisions  consi.st 
of  amendments  to  Reg  7. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technii:al,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
fmal  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  sub.stantial  number  of  small 
entities.  Small  entities  include  •;mall 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  IIU  and 
subchapter  I,  part  D  of  the  CAA  do  not 


create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

The  Agency  has  reviewed  this  request 
for  revision  ot  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  to  the  Clean 
Air  Act  enacted  on  November  15, 1990. 
The  Agency  has  determined  that  this 
action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Approval  of  this  specific  revision  to 
the  SIP  does  not  indicate  EPA  approval 
of  the  SIP  in  its  entirety. 

Interested  parties  are  invited  to 
<;omment  on  all  aspetis  of  this  proposed 
action. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ojloradn  was  approved  by  the  Director  of  the 
F.idcral  R.igister  on  |uly  1, 1980. 

Authority:  42  U.S.C.  7401-7671q. 


Dated;  October  13, 1994. 
Jack  W.  McGraw, 

Acting  Regional  Administrator. 

[FR  Doc.  94-28291  Filed  11-15-94;  8:45  ami 

BHJJNG  CODE  S560-60-P 


40  CFR  Part  170 

[OPP-250096;  FRL-4900-4] 

Worker  Protection  Standards  Safety 
Training;  Grace  Period  and  Retraining 
Interval 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  to  Secretary  of 

Agriculture. 

SUMMARY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  proposed 
rule  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  proposed  rule  proposes  to 
modify  the  grace  period  for  training 
employees  and  to  shorten  the  retraining 
interval.  This  notification  is  required 
under  FIFRA  sec.  25(a)(2). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Heying,  Cffrtification  and 
Training,  Occupational  Safety  Branch 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  S\V.,  Washington,  DC  20460. 
Office  lo<;ation  and  telephone  number: 
Rm.  1132B,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.,  (703)  305- 
7371. 

SUPPLEMENTARY  INFORMATION:  Section 
25(2)(2)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  .Agriculture  with  a  copy  of 
any  proposed  rule  at  least  60  days 
before  signing  the  proposed  rule  for 
publication  in  the  Federal  Register.  If 
the  Secretary  comments  in  writing 
regarding  the  proposed  rule  within  30 
days  after  receiving  it,  the  Administrator 
shall  issue  for  publication  in  the 
Federal  Register,  with  the  proposed 
rule,  the  comments  of  the  Secretary  of 
Agriculture,  if  requested  by  the 
Secretary,  and  the  response  of  the 
Administrator  concerning  the 
Secretary's  comments.  The 
Administrator  has  forwarded  a  copy  oi 
a  proposed  rule  to  the  Secretary  of 
Agriculture  proposing  to  modify  the 
grace  period  for  training  employees  and 
to  shorten  the  retraining  interval. 

List  of  Subjects  in  40  CFR  Part  170 

Environmental  protection,  Pesticides 
and  pest.  Intergovernmental  relations, 
Ot,cupational  safety  and  health. 
Reporting  and  recordkeping 
requirements. 


Dnted:  November  4, 1994 

Danit:!  M.  Barolo. 

Dimctor.  Office  of  Pesticide  Programs. 

(FR  Doc.  94-28143  Filed  11-15-94;  8:45  ami 

BILLING  CODE  6560-50-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  60 
RiN  3905-AS87 

Health  Education  Assistance  Loan 
Program 

AGEiSCY:  Health  Resources  and  Services 
.'Administration,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  existing  regulations  governing 
the  Health  Education  Assistance  Loan 
(HEAL)  program  to  establish 
performance  standards  against  which 
lender  and  holder  default  rates  would 
be  measured,  as  mandated  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992.  The  proposal  also 
amends  the  regulations  to  reflect  various 
statutory  provfsions  related  to  HEAL 
performance  standards  for  schools, 
lenders,  and  holders,  including  the 
following:  The  formula  for  calculating 
default  rates;  the  requirement  that 
certain  schools  develop  default 
management  plans;  the  borrower's 
option  to  reduce  his  or  her  insurance 
premium  by  obtaining  a  credit  worthy 
cosigner;  the  waiver  of  penalty  fees  for 
schools,  lenders,  and  holders  with  a  low 
volume  of  loans;  and  the  option  to  pay 
off  defaulted  loans  to  reduce  default 
rates. 

DATES:  Comments  on  this  proposed  rule 
are  invited.  To  be  consfdered,  comments 
must  be  received  by  December  16, 1994. 
ADDRESSES:  Respondents  should 
address  written  comments  to  Fitzhugh 
Mullan,  M.D..  Director,  Bureau  of 
Health  Professions  (BHPr),  Health 
Resources  and  Services  Administration. 
Room  8-05.  Parklawrn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Office  of  Program 
Development,  BHPr,  Room  8A-55. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Heningburg,  Director,  Division 
of  Student  Assistance,  Bureau  of  Health 


Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8-48,  5600  Fishers 
Lane.  Rockville,  Mar>'land  20857; 
telephone  number:  301-443-1173. 
SUPPLEMENTARY  INFORMATION:  Section 
707(a)  of  the  Public  Health  Service  Act 
(the  Act)  requires  that,  not  later  than  1 
year  after  enactment  of  the  Health 
Professions  Education  Extension 
Amendments  of  1992  (Pub.  L.  102^08). 
the  Secretary  shall  establish 
performance  standards  for  lenders  and 
holders  of  HEAL  loans,  including  fees  to 
be  imposed  for  failing  to  meet  such 
standards.  In  the  report  accompanying 
Public  Law  lf^2^08.  the  Congress 
stated  that  it  expects  "*   *  *  schools, 
lenders,  and  holders  to  assume  and 
share  the  responsibility  for  minimizing 
HEAL  defaults  *  *  *"  (Conference 
Report  102-925.  p.  112). 

In  accordance  with  the  above,  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposes  to  amend  the  HEAL 
regulations  to  establish  performance 
standards  for  lenders  and  holders  of 
HEAL  loans.  Under  this  proposal,  the 
Secretary  would  establish  requirements 
and  fees  to  be  imposed  on  a  HEAL 
lender  or  holder  based  on  the  lender  or 
holder's  HEAL  default  rate.  The  default 
rate  for  lenders  and  holders  would  be 
calculated  in  accordance  with  the 
statutory  default  formula  set  forth  in 
section  719(5)  of  die  Act,  except  that 
loans  made  to  students  at  Historically 
Black  Colleges  and  Universities 
(HBCUs)  prior  to  the  end  of  the  first  3 
years  that  the  lender/holder 
performance  standard  is  in  effect  would 
be  excluded  from  the  default  rate 
calculation.  The  proposed  performance 
standard  requirements,  including  the 
risk-based  fee  to  be  assessed  on  each 
lender  and  holder,  are  described  below. 

'In  developing  these  proposals,  the 
Department  has  relied  heavily  on 
section  708  of  the  Act,  which  sets  forth 
fees  and  performance  requirements  for 
HEAL  schools  with  default  rates  greater 
than  5  percent.  Schools,  lenders,  and 
holders  all  play  a  significant  role  in 
helping  to  assure  the  collectibility  of 
HEAL  loans,  and  all  benefit  from 
participation  in  the  HEAL  program. 
Accordingly,  this  approach  is  designed 
to  assure  similar  measures  of 
accountability  for  all  parties  involved  in 
the  HEAL  program. 

This  proposal  also  clarifies  various 
statutory  provisions  related  to  HEAL 
performance  standards  for  schools, 
lenders,  and  holders,  including  the 
following:  (1)  The  formula  for 
calculating  default  rates;  (2)  the 
requirement  that  certain  schools 
develop  default  management  plans;  (3) 


the  borrower's  option  to  reduce  his  or 
her  insurance  premium  by  obtaining  a 
credit  worthy  cosigner:  (4)  the  waiver  of 
penalty  fees  for  schools,  lenders,  and 
holders  with  a  low  volume  of  loans;  and 
(5)  the  option  to  pay  off  defaulted  loans 
to  reduce  default  rates.  The  specific 
amendments  proposed  are  described 
below  according  to  the  subparts,  section 
numbers,  and  headings  of  the  HEAL 
regulations  affected. 

Subpart  A — General  Program 
Description 

Section  60.2    HEAL  Default  Rate 

The  Department  is  proposing  to  add  a 
new  section  to  the  HEAL  regulations 
which  would  address  the  HEAL  default 
rate.  Paragraph  (a)  of  this  section, 
"Default  rate  formula."  would  explain 
that  the  default  rate  of  each  school, 
lender,  and  holder  is  calculated  in 
accordance  with  the  formula  set  forth  in 
section  719(5)  of  the  Act,  except  that  for 
lenders  and  holders,  loans  made  to 
students  at  HBCUs  prior  to  the  end  of 
the  first  3  years  that  the  lender/holder 
performance  standard  is  in  effect  would 
be  excluded  from  the  default  rate 
calculation. 

This  approach  for  calculating  lender 
and  holder  default  rates  is  consistent 
with  the  statutory  school  performance 
standard  set  forth  in  section  708  of  the 
HEAL  stature.  Section  708(d)(3) 
provides  HBCUs  with  a  3-year  period 
during  which  they  remain  eligible  for 
participation  in  the  HEAL  program 
regardless  of  their  defauU  rates.  In 
granting  HBCUs  a  3-year  reprieve  from 
termination  due  to  high  default  rates, 
the  Congress  indicated  concern  that  the 
performance  standard  provision  not 
cause  these  schools  to  lose  access  to 
HEAL  funding  during  the  initial  years  of 
its  implementation. 

In  developing  this  proposed  rule,  the 
Department  was  concerned  that  lenders 
and  holders,  in  an  effort  to  maintain  low 
defauh  rates,  might  choose  not  to  make 
or  purchase  loans  for  students  at 
HBCUs,  which  historically  have  higher 
than  average  default  rates.  To  assure 
that  the  lender/holder  performance 
standard  provisions  do  not  unwittingly 
undermine  the  Congress'  expressed 
desire  that  access  to  HEAL  loans  be 
maintained  for  HBCUs,  the  proposed 
rule  exempts  any  loans  made  to 
students  at  HBCUs  prior  to  the  end  of 
the  first  3  years  that  the  standard  is  in 
effect  from  being  included  when  lender/ 
holder  default  rates  are  calculated. 

Paragraph  (b)  of  this  section  would 
establish  the  effective  dates  of  the 
default  rate  calculations,  for  purposes  of 
determining  risk-based  insurance 
premiums  and  program  eligibility.  The 
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Department  is  proposing  in  this 
paragraph  that  default  rates  be 
calculated  as  of  September  30  of  each 
year,  and  that  these  rates  be  used  to 
determine  risk-based  insurance 
premiums  and  program  eligibility,  for 
purposes  of  loans  made  or  purchased  on 
or  after  July  1  of  the  following  year. 
These  timeframes  are  designed  to 
provide  adequate  time  for  schools, 
lenders,  and  holders  to  pay  off  defaulted 
loans,  if  desired,  in  order  to  reduce  their 
risk  category  or  maintain  elij^ibility,  and 
to  plan  for  the  costs  associated  with 
continued  HEAL  activity  if  their  defauh 
rates  are  greater  than  5  perc-ent.  The 
DepartiTenI  developed  this  provision  in 
response  to  concerns  that  the  initial 
implementation  of  the  school  risk-based 
premiums  on  January  1,  1993,  did  not 
provide  adequate  time  for  schools  with 
default  rates  greater  than  5  percent  to 
evaluate  their  options  regarding  tho  pay 
off  of  defaulted  loans  and  to  prepare  for 
the  costs  of  continued  participation  in 
the  HEAL  program. 

Paragraph  (cj  of  this  se<iion  would  set 
forth  the  procedures  for  schools, 
lenders,  and  holders  to  follow  if  they 
want  to  pay  off  defaulted  HEAL  Io.-jns  to 
reduce  their  risk  category  or  maintain 
eligibility.  This  proposal  would  require 
that  if  a  school,  lender,  or  holder 
chooses  to  pay  off  one  or  more  HEAL 
loans,  it  must,  for  each  borrower  it 
chooses,  pay  off  the  outstanding 
principal  and  interest  of  all  HEAL  lo.-3ns 
held  by  the  Department  for  that 
borrower.  This  proposal  is  designed  to 
prevent  the  confusion  that  is  likely  to 
arise  during  the  colle<:tion  proces.s  if  a 
borrower's  HEAL  portfolio  were 
divided,  with  a  portion  sold  to  the 
purchasing  entity  and  a  portion 
remaining  with  the  Department.  The 
proposal  also  would  clarify  that  any 
defaulted  HEAL  loans  paid  off  by  a 
school,  lender,  or  holder  are  assigned  to 
that  entity  and  may  be  collected  by  that 
entity  using  any  collection  methods 
available  to  it.  Finally,  this  provision 
would  require  that  a  payoff  be 
completed  by  May  31  in  order  to  reduie 
the  school,  lender,  or  holder's  default 
rate  that  would  be  used  to  determine  the 
risk  category  (or  program  eligibility)  for 
loans  made  or  purchased  on  ur  .ifter  July 
1  of  the  same  year. 

Subpart  B — The  Borrower 

Sfctinn  60.8     Whnt  Are  the  Borrower's 
Mnjnr  Bights  and  BefipnnsibHities? 

Paragraph  (b)(1]  of  this  section  wQuld 
be  amended  to  clarify  that  the  borrower 
must  pay  the  borrower's  insuram  e 
premium,  as  more  fully  destribed  in 
§  60.14(b)(1). 


Subpart  C — ^The  Loan 

Section  60.10    How  Much  Can  be 
Borrowed? 

Paragraph  {b)(l)  of  this  section  would 
be  amended  to  clarify  that  the  non- 
student  borrower  may  not  receive  a  loan 
that  is  greater  than  the  sum  of  the 
borrower's  insurance  premium  plus  the 
interest  that  must  be  paid  on  the 
borrower's  HEAL  loans  during  the 
period  for  which  the  new  loan  is 
intended. 

Section  60.13    Interest 

The  Department  is  propasing  to  delete 
paragraph  (a)(4)  of  this  se<  tinn,  which 
states  that  the  Secretary  aiiiiounces  the 
HEAL  interest  rate  on  a  quarterly  basis 
through  a  notice  published  in  the 
Federal  Register.  Since  the  Department 
notifies  all  lenders  of  the  HEAL  interest 
rate  at  the  beginning  of  each  quarter, 
and  since  .students  and  schools  can 
contact  either  the  Department  or  a 
HEAL  lender  for  information  on  the 
HEAL  interest  rate,  the  Federal  Register 
notice  is  no  longer  necessary. 

Section  GO.  14    The  Insurance  Premium 

The  Department  is  proposing  to 
i:hange  the  heading  of  this  section  to 
"Risk -based  insurance  premiums."  The 
section  would*be  amended  to  reflect  the 
new  statutory  provisions  for 
determining  borrower  and  school 
insurance  premiums  and  to  include  the 
proposed  lender  and  holder  premiums. 

Parji:4raph  {a)(l)  of  this  section  would 
be  redesignated  as  paragraph  (a),  and 
would  be  amended  to  state  that  a  risk- 
based  insurance  premium  is  charged  to 
the  borrower,  school,  lender,  and 
holder,  in  accordance  with  the 
procedures  set  forth  in  paragraph  (b)  of 
this  section. 

The  reference  in  paragraph  (a)(1)  to 
the  date  that  the  premium  is  due  to  the 
Secretary  would  be  moved  to  newly 
designated  paragraph  (<;),  described 
below,  which  would  address  procedures 
for  collecting  insurance  premiums.  In 
addition,  existing  paragraphs  (a)(2) 
throiigh  (5),  which  also  deal  with  the 
collection  of  the  insurance  premiums, 
would  be  moved  to  newly  designated 
paragraph  (c)  and  amended  as  described 
below. 

Paragraph  (b).  which  addresses  the 
insurance  premium  rate,  would  be 
amended  to  reflect  the  various 
insurance  premium  rates  for  borrowers, 
schools,  lenders,  and  holders. 
Paragraphs  (b)(1)  and  (2)  would  set  forth 
the  statutory  insurance  premium  rates 
that  apply  to  borrowers  and  schools, 
including  the  borrower's  option  to 
reduce  ttie  insurance  premium  by  50 
pen»nt  by  obtaining  a  f:redit  worthy 


cosigner,  and  the  3-year  special 
consideration  provided  for  Historically 
Black  Colleges  and  Universities. 

Paragraphs  (b)(1)  and  (2)  also  would 
include  clarification  of  the  statutory 
provision  which  provides  special 
consideration  in  determining  the 
borrower  and  school  insurance 
premium  rate  for  schools  with  a  low 
volume  of  HEAL  loan  activity.  Under 
this  proposal,  any  school  which,  for 
purposes  of  the  default  rate  calculation, 
has  made  a  total  of  50  or  less  loans 
would  be  placed  in  the  low-risk 
category,  regardless  of  its  default  rate.  In 
establishing  the  low  volume  threshold, 
the  Department  first  considered  the 
Conference  report  language 
accompanying  Public  Law  102-408, 
which  states  the  following: 

"Tlie  ^cn-'tary  may  grdnf  an  instiliitiun  a 
warier  of  the  requirements  of  the  risk 
categories  only  if  the  .Secretary  determines 
that  the  default  rate  is  not  an  accurate 
indicator  because  the  volume  of  loans  has 
been  insufficient.  For  example,  some  schools 
uf  public  health  may  have  default  rates  that 
exceed  30%.  However,  since  these  default 
rates  arc  based  on  a  small  number  of  loans 
(in  some  cases,  only  two  to  five  loans)  ihisy 
may  be  a  misleading  measure  of  the 
institution's  ability  to  control  defaults." 
(Conference  Roport  102-925,  p.lll) 

It  seems  apparent  from  this  language 
that  the  Congress,  while  not  defining 
"low  volume,"  intended  for  this 
exclusion  to  be  limited  to  schools  with 
a  small  amount  of  HEAL  activity.  The 
Department  next  considered  the 
Department  of  Education's  (ED)  low- 
volume  threshold  for  default  penalties.- 
ED  uses  a  threshold  of  30  loans  for 
determining  whether  schools  are  subje«;t 
to  modified  procedures  for  detemiining 
default  rates.  However,  the  ED 
procedures  involve  a  comparison  ot  data 
over  a  3-year  period  for  low  volume 
entities,  whereas  the  HEAL  statute 
requires  that  any  entity  not  meeting  the 
low  volume  exclusion  be  subject  to  the 
same  default  formula  applied  to  high 
volume  entities.  As  a  result,  the 
Department  determined  that  it  would  be 
most  equitable  to  allow  a  higher 
threhhold  for  the  HEAL  "lovv  volume" 
definition.  At  the  same  time,  given  the 
Confenmce  report  language,  the 
Department  could  not  justify  a  level  that 
would  be  so  high  as  to  reduce  the 
effectiveness  of  the  performance 
standard  requirements.  Further  analysis 
of  HEAL  school  data  supported  a 
threshold  of  50  loans,  since  this  level 
resulted  in  34.6%  of  HEAL  schools, 
representing  only  1.3%  of  HEAL  loans 
in  repayment,  being  excluded  from  the 
performance  standard  penalties  during 
Fiscal  Year  1993.  Based  on  the  above, 
the  Department  considers  a  threshold  of 


50  loans  to  be  more  than  adequate  to 
prevent  unfair  penalties  being  imposed 
on  schools  with  a  small  volume  of 
HEAL  activity,  while  at  the  same  time 
assuring  that  this  exemption  is  not  so 
lenient  as  to  make  the  performance 
-Standard  requirements  meaningless. 

Paragraphs  (b)(3)  and  (4)  would 
describe  the  proposed  insurance 
premium  rates  for  lenders  and  holders. 
The  proposed  rates  for  lenders  included 
in  paragraph  (b)(3)  would  be  as  follows. 

Low-risk:  A  lender  with  a  default  rate 
of  not  to  exceed  5  percent  would  not  be 
required  to  pay  an  insurance  premium. 
In  addition,  a  lender  whose  volume  of 
HEAL  loans  made  (for  purposes  of  the 
default  rate  calculation)  is  50  or  less. 
would  not  be  required  to  pay  an 
insurance  premium. 

Medium-risk:  A  lender  with  a  default 
rate  in  excess  of  5  percent  but  not  to 
e.xceed  10  percent  would  be  assessed  an 
insurance  premium  equal  to  5  percent  of 
the  principal  amount  of  any  new  loans 
made. 

High-risk:  A  lender  with  a  default  rate 
i  n  excess  of  10  percent  but  not  to  exceed 
20  percent  would  be  assessed  an 
insurance  premium  equal  to  10  percent 
of  the  principal  amount  of  any  new 
loans  made. 

Ineligible:  A  lender  with  a  fault  rate  in 
excess  of  20  percent  would  not  be 
eligible  to  make  new  HEAL  loans. 

The  proposed  rates  for  holders 
included  in  paragraph  (b)(4)  would  be 
as  follows: 

Low-risk:  A  holder  with  a  default  rate 
of  not  to  exceed  5  percent  would  not  be 
required  to  pay  an  insurance  premium. 
In  addition,  a  holder  whose  volume  of 
HEAL  loans  held  (for  purposes  of  the 
default  rate  calculation)  is  50  or  less, 
would  not  be  required  to  pay  an 
insurance  premium. 

Mudium-risk:  A  holder  with  a  default 
rate  in  excess  of  5  percent  but  not  to 
exceed  10  percent  would  be  assessed  an 
insurance  premium  equal  to  5  percent  of 
the  original  principal  amount  of  any 
loans  newly  purchased. 

High-risk:  A  bolder  with  a  default  rate 
in  excess  of  10  percent  but  not  to  exceed 
20  percent  would  be  assessed  an 
insurance  premium  equal  to  10  percent 
of  the  original  principal  amount  of  any 
loans  newly  purchased. 

Ineligible:  A  holder  with  a  default  rate 
in  excess  of  20  percent  would  not  be 
eligible  to  purchase  new  HEAL  loans. 

The  proposed  lender  and  holder 
insurance  premiums  are  the  same  as  the 
school  insurance  premiums  which  were 
enacted  as  part  of  Public  Law  102-408 
and  became  effective  January  1,  1993. 
The  proposal  to  make  lenders  and 
holders  with  default  rates  greater  than 
-0  percent  ineligible  for  the  HEAL 


program  is  also  consistent  with  Public 
Law  102-408,  which  generally  prohibits 
students  at  schools  with  default  rates  in 
excess  of  20  percent  firom  borrowing 
from  the  HEAL  program  at  all.  Since 
schools,  lenders,  and  holders  all  play  an 
important  role  in  assuring  the 
collectibility  of  HEAL  loans,  and  all 
benefit  from  participation  in  the  HEAL 
program,  the  Department  considers  it 
most  equitable  for  all  parties  to  be 
subject  to  the  same  basic  insurance 
premium  rate  structure.  This  is  also 
consistent  with  the  Conference  report 
language  accompanying  Public  Law 
102-408,  which  indicated  that  schools, 
lenders,  and  holders  should  assume  and 
share  the  responsibility  for  minimizing 
HEAL  defaults. 

Although  the  Department's  proposed 
approach  is  modeled  after  the  school 
risk-based  insurance  premiums 
established  in  the  HEAL  statute,  the 
Department  is  interested  in  comments 
on  an  ahemate  approach  which  would 
create  a  more  gradual  continuum  of  risk- 
based  premiums  for  lenders  and 
holders.  This  alternate  approach  would 
be  structured  such  that  lenders  and 
holders  with  default  rates:  (1)  Greater 
than  5  percent  but  less  than  6  percent 
pay  a  1  percent  premium;  (2)  Greater 
than  6  percent  but  less  than  7  percent 
pay  a  3  percent  premium;  (3)  Greater 
than  7  percent  but  less  than  8  percent 
pay  a  5  percent  premium;  (4)  Greater 
than  8  percent  but  less  than  9  percent 
pay  a  7  percent  premium;  and  (5) 
Greater  than  9  percent  but  less  than  10 
percent  pay  a  9  percent  premium.  This 
approach  would  still  result  in  an 
average  risk  premium  of  5  percent  for 
lenders  and  holders  in  the  5-10  percent 
range,  but  would  phase  the  penalties  in 
more  gradually  and  provide  less  harsh 
penalties  for  lenders  and  holders  at  the 
lower  end  of  the  default  rate  spectrum. 
The  Department  is  interested  in 
comments  regarding  whether  this 
alternate  approach  would  be  considered 
preferable  to  the  "notched"  approach 
that  is  being  proposed. 

A  new  paragraph  (b)(5)  would 
prohibit  schools,  lenders,  or  holders 
from  passing  their  insurance  premium 
costs  to  borrowers. 

Existing  paragraphs  (c)  (1)  and  (2). 
which  address  the  method  of  calculating 
the  insurance  premium  for  loans  made 
before  July  22. 1986,  when  premium 
amounts  were  determined  based  on  the 
amount  of  time  remaining  until 
graduation,  would  be  deleted  and 
replaced  by  a  new  paragraph  (c).  which 
would  set  forth  procedures  for  the 
collection  of  insurance  premiums.  New 
paragraph  (c)(1).  dealing  with  the 
borrower  premium,  would  address 
provisions  previously  included  in 


paragraphs  (a)  (1)  and  (2).  This 
paragraph  would  state  that  the  premium 
charged  to  the  borrower  must  be 
collected  by  the  lender  through  a 
deduction  from  the  HEAL  loan  proceeds 
and  is  due  to  the  Secretary,  along  with 
documentation  identifying  the  loan  for 
which  the  premium  is  being  paid,  no 
later  than  30  days  after  the  date  of 
disbursement  of  the  HEAL  loan.  It  also 
would  require  the  lender  to  identify 
clearly  to  the  borrower  the  amount  of 
the  borrower's  insurance  premium. 

New  paragraph  (c)(2).  addressing  the 
school  premium,  would  state  that  for 
schools  required  to  pay  an  insurance 
premium,  in  accordance  with  paragraph 
(b)(2)  of  this  section,  the  premium 
would  be  collected  by  the  Secretary  on 
a  quarterly  basis,  and  would  be  due  to 
the  Secretary  no  later  than  30  days  after 
the  date  of  the  quarterly  billing  notice. 

New  paragraph  (c)(3),  addressing  the 
lender  premium,  would  state  that  for 
lenders  required  to  pay  an  insurance 
premium,  in  accordance  with  paragraph 
(b)(3)  of  this  section,  the  premium, 
including  documentation  identifying 
the  loan  for  which  the  premium  is  being 
paid,  would  be  due  to  the  Secretary  30 
days  after  the  date  of  disbursement  of 
the  HEAL  loan. 

New  paragraph  (c)(4).  addressing  the 
holder  premium,  would  state  that  for 
holders  required  to  pay  an  insurance 
premium,  in  accordance  with  paragraph 
(b)(4)  of  this  section,  the  premium, 
including  documentation  identifying 
the  loan  for  which  the  premium  is  being 
paid,  would  be  due  to  the  Secretary  30 
days  after  the  date  that  the  loan  transfer 
takes  place. 

Existing  paragraph  {a)(3),  which 
establishes  penalties  for  late  payment  of 
the  insurance  premium,  would  be 
redesignated  as  paragraph  (c)(5)(i).  As 
amended,  this  paragraph  would  require 
that  if  the  insurance  premium  due  from 
a  school,  lender,  or  holder  is  not  paid 
by  the  due  date,  a  late  fee  will  be 
charged  in  accordance  with  the 
Department's  Claims  Collection 
Regulation  (45  CFR  part  30).  This 
paragraph  also  would  prohibit  the  late 
fee  from  being  passed  on  to  the 
borrower. 

Existing  paragraph  (a)(4)  would  be 
redesignated  as  paragraph  (c)(5)(ii).  As 
amended,  this  paragraph  would  state 
that  if  the  borrower  or  lender  insurance 
premium  is  not  paid  within  60  days  of 
disbursement  of  the  loan,  the  Secretary- 
may  deny  insurance  coverage  on  the 
loan.  This  paragraph  also  would  state 
that  if  the  school  premium  is  not  paid 
within  60  days  of  the  date  of  the 
quarterly  billing  notice,  the  Secretary 
may  immediately  suspend  the  school 
and  may  initiate  termination 
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proceedings  against  the  school.  Finally, 
if  the  holder  premium  is  not  paid  within 
60  days  of  the  loan  transfer,  the 
Secretary  may  cancel  the  insurance 
coverage  on  the  loan. 

Existing  paragraph  (a)(5),  which 
addresses  refunds  of  premiums,  would 
be  redesignated  as  paragraph  (c)(6)  and 
would  be  amended  to  clarify  that 
premiums  are  not  refundable  except  in 
cases  of  error,  or  unless  the  loan, 
including  any  accrued  interest,  is 
canceled  within  120  days  of  the  date  of 
disbursement.  Previously,  the 
regulations  did  not  provide  for  the 
refund  of  the  insurance  premium  once 
a  loan  v>as  disbursed,  even  if  it  was 
canceled  soon  thereafter.  Accordingly, 
this  amendment  is  intended  to  assure 
that  if  cancellation  of  the  loan, 
including  any  accrued  interest,  occurs 
within  a  reasonable  period  of  time,  a 
full  refund  of  the  premium(s)  may  be 
made.  This  is  consistent  with 
Department  of  Education  policies 
governing  the  Federal  Family  Education 
Loan  (FFEL)  programs. 

Existing  paragraph  (c)(3),  which 
addresses  the  charging  of  premiums  for 
loans  disbursed  in  multiple 
installments,  would  be  redesignated  as 
new  paragraph  (d). 

Section  60.15    Other  Charges  to  the 
Borrower 

Paragraph  (c)  of  this  section  would  be 
amended  to  clarify  that,  in  making  a 
HEAL  loan,  the  lender  may  pass  on  to 
the  borrower  only  the  cost  of  the 
borrower's  insurance  premium. 

Section  60.17     Security  and 
Endorsement 

Paragraph  (b)  of  this  section  would  be 
amended  by  deleting  the  first  sentence, 
which  requires  a  HEAL  loan  to  be  made 
without  endorsement  unless  the 
borrower  is  a  minor.  In  addition,  a  new 
paragraph  (c)  would  be  added  to  this 
section  to  state  that  a  credit  worthy 
parent  or  other  responsible  individual, 
other  than  a  spouse,  may  cosign  the  loan 
note.  This  is  consistent  with  section 
708(c)  of  the  Act,  which  allows  a  HEAL 
borrower  to  obtain  a  cosigner  to  reduce 
the  cost  of  the  borrower  insurance 
premium  by  50  percent. 

Subpart  D— The  Lender  and  Holder 

Section  60.31     The  Application  To  Be  a 
HEAL  Lender  or  Holder 

A  new  paragraph  (e)  would  be  added 
to  this  section  to  state  that  any  lender 
or  holder  which  is  in  the  medium-  or 
high-risk  categories,  as  described  in 
§  60.14,  must  submit  a  default 
management  plan  with  its  HEAL 
application.  The  default  management 


plan  must  specify  the  detailed  short- 
term  and  long-term  procedures  that  the 
lender  or  holder  will  have  in  place  to 
minimize  defaults  on  loans  to  HEAL 
borrowers.  Under  the  plan  the  lender  or 
holder  must,  among  other  measures, 
assure  that  borrowers  receive 
information  concerning  repayment 
options,  deferments,  forbearance,  and 
the  consequences  of  default.  This 
requirement  is  consistent  with  a 
statutory  provision  which  requires 
default  management  plans  from  schools 
in  the  medium-  or  hioh-risk  categories. 
A  new  paragraph  (i)  would  be  added 
to  this  section  to  state  that  a  lender  or 
holder  with  a  HEAL  default  rate,  as 
calculated  in  accordance  with  §  fiO.2. 
that  exceeds  20  percent  (except  for 
lenders  or  holders  with  a  total  loan 
volume,  for  purposes  of  the  default  rate 
calculation,  of  50  loans  or  less)  would 
be  ineligible  to  make  or  purchase  HEAL 
loans. 

Section  60.33     Making  a  HEAL  Loan 

Existing  paragraphs  (g)  and  (h)  would 
be  redesignated  as  paragraphs  (h)  and 
(i),  respectively,  and  a  new  paragraph 
(g)  would  be  added  to  this  section  to  set 
forth  requirements  for  cosigners.  This 
paragraph  would  provide  clarification  of 
procedures  for  implementing  the 
statutory  provision  which  allows  a 
borrower  to  reduce  the  insurance 
premium  by  50  percent  by  obtainin}^  a 
credit  worthy  cosigner.  Under  this 
provision,  a  lender  would  be  required  to 
follow  procedures  similar  to  those  used 
in  making  commercial  or  private  loans 
without  a  Federal  guarantee  to 
determine  whether  a  cosigner  is  credit 
worthy. 

Section  60.35     HEAL  Loan  Collection 

This  section  would  be  amended  to 
clarify  that,  in  collecting  a  HEAL  loan 
with  a  cosigner,  the  lender  or  holder 
must  apply  to  the  cosigner,  collection 
procedures  that  are  at  least  as  stringent 
as  those  it  would  follow  in  attempting 
to  collect  a  commercial  or  private  loon 
with  a  cosigner.  In  addition,  this  section 
would  be  amended  to  more  clearly 
delineate  that  the  lender  or  holder  must 
apply  to  the  cosigner  due  diligence 
procedures  similar  to  those  that  are 
applied  to  the  borrower. 

Subpart  E— The  School 

Section  60.50    Which  Schools  Are 
Eligible  To  Be  HEAL  Schools? 

A  new  paragraph  (a)(3)  would  be 
added  to  this  section  to  require  that  any 
school  in  the  medium-  or  high-risk 
categories,  as  set  forth  in  §60.14.  must 
submit  a  default  management  plan 
annually  in  accordance  with  timeframes 


establi.shed  by  the  Secretary.  The  default 
management  plan  must  specify  the 
detailed  short-term  and  long-term 
procedures  that  the  school  will  have  in 
place  to  minimize  defaults  on  loans  to 
HEAL  borrowers.  Under  the  plan  the 
school  must,  among  other  measures, 
assure  that  borrowers  receive 
information  concerning  repayment 
options,  deferments,  forbearance,  and 
the  consequences  of  default.  This 
provision  is  consistent  with  section 
708(b)  of  the  Act. 

A  new  paragraph  (a)(4)  would  be 
added  to  this  section  to  state  that  a 
school  must  have  a  HEAL  default  rate 
that  does  not  exceed  20  percent  in  order 
to  be  eligible  to  make  HEAL  loans, 
except  as  follows:  (1)  A  defauh  rate  in 
excess  of  20  percent  does  not  affect  the 
eligibility  of  a  Historically  Black  College 
or  University  until  after  October  13. 
1995;  and  (2)  a  default  rate  in  excess  of 
20  percent  does  not  affect  the  eligibility 
of  any  school  that  has  50  or  less  loans 
in  repayment,  for  purposes  of  the  HEAL 
default  rate  calculation  described  in 
§60.2.  This  provision  is  consistent  with 
section  708(d)  of  the  Act  and  with  the 
low  volume  threshold  proposed  in 
§fiO. 14(b). 

Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 
The  Regulatory  Flexibility  Act  requires 
that  we  analyze  regulatory  proposals  to 
determine  whether  they  create  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  Department  believes  that  the 
resources  required  to  implement  the 
proposed  requirements  in  these 
regulations  are  minimal.  The  proposed 
rule  would  establish  performance 
standards  against  which  lender  and 
holder  default  rates  would  be  nxeasured, 
and  would  establish  fees  which  would 
be  paid  by  lenders  and  holders  with 
default  rates  over  5  percent  as  a 
condition  for  continued  program 
participation.  Since  most  active  HEAL 
lenders  and  holders  do  not  have  default 
rates  over  5  percent,  these  provisions 
should  not  require  significant  additional 
resources  for  the  majority  of  lenders  and 
holders.  Therefore,  in  acrx)rdance  with 
the  Regulatory  Flexibility  Act  of  1980. 
the  Secretary  certifies  that  these 


regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

OMB  has  reviewed  this  proposed  rule 
under  Executive  Order  12866.  The 
Department  requests  comments  on 
v.hether  there  are  any  aspects  of  this 
proposed  rule  which  can  be  improved  to 
make  the  HEAL  program  more  effective, 
more  equitable,  or  less  costly. 

Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 


subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  title,  description,  and  respondent 
description  of  the  information 
collections  are  shown  below  with  an 
estimate  of  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Health  Education  Assistance 
Loan  (HEAL)  Program:  Lender  and 
Holder  Performance  Standards. 


Description  of  Respondents:  Non- 
profit institutions  and  Businesses  or 
other  for-profit. 

Description:  Lenders  and  holders 
must  provide  the  Secretary  with 
documentation  identifying  the  loan  for 
which  a  premium  is  being  paid.  Lenders 
and  schools  with  default  rates  greater 
than  5  percent  must  submit  annual 
default  management  plans  to  the 
Secretary. 

Estimated  Annual  Beporting  and 
Recordkeeping  Burden: 


Section 


60.l«|c)(1)  .. 
60.U(c)(3)' 
60.U(c)(4)i 
60  3t(e)'  .... 
60.36(a)(1)  2 
60.50(a)(3)  .. 


Total  Burden  Hours 


No.  of  re- 
spond. 


20 

0 

0 

0 

20 

87 


Responses 
per  re- 
spond. 


1,500 
0 
0 
0 
500 
1 


Total  annual 
response 


30,000 
0 
0 
0 

10.000 
87 


Hours  per 
response 


imin. 
0  min. 
0  mtn. 
0  min. 
.083  hrs 
lOhrs. 


Total  Ixjr- 
den  liours 


500  hrs. 
0  tirs. 
0  hrs. 
0  hrs. 
(833  hrs.; 

a/r  Vs. 


1370  hrs. 


pa'rtI?p^STn  ?he^piS?am.'°'  '^^'^  '^"°"''  ""'^  "  '^  ^''^'P^^^  '^^^  ^ny  lender  or  holder  required  to  pay  an  .nsurance  premium  w,ll  cease 

ru'JltV.l^^^^^iP^''^^''  ^t  been  approved  under  OMB  No.  0915-0108.  There  is  no  change  in  the  burden  because  th>s  OMB  aoDroval  in- 
cludes burden  for  all  borrowers  who  are  in  default  regardless  o«  whether  the  loan  is  held  by  a  lender  or  holder.      '^'^"'"*  "  '"  '-"^°  appravai  in 


We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
these  information  collections.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  agency  official  designated  for  this 
purpose  whose  name  appears  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Washington,  D.C.  20503. 

List  of  Subjects  in  42  CFR  Part  60 

Educational  study  programs,  Health 
professions.  Loan  programs-education. 
Loan  programs-health.  Medical  and 
dental  schools,  Reporting  requirements, 
Student  aid. 

Accordingly,  the  Department  of 
Health  and  Human  Services  proposes  to 
amend  42  CFR  part  60  as  follows: 

Dajed:  February  9, 1994. 
Philip  R.  Lee. 

.Assistant  Secretary  for  Health. 

Approved:  August  5, 1994 
Doruia  E.  Shalala, 

Secretary. 

{Catalog  of  Federal  Domestic  Assistance,  No. 
13  108.  Health  Education  Assistance  Loan 

I'rogram) 

PART  60— HEALTH  EDUCATION 
ASSISTANCE  LOAN  PROGRAM 

1  The  authority  citation  for  42  CFR 
()art  60  continues  to  read  as  follows: 


Authority:  Section  215  of  the  Public  Health 
Service  Act.  58  Stat.  690.  as  amended,  63 
Stat.  35  (42  U.S.C.  216):  sees.  727-739A. 
Public  Health  Service  Act,  90  Stat.  2243,  as 
amended,  93  Stat.  582.  99  Stat.  529-532.  102 
Stat.  3122-3125  (42  U.S.C.  294-294J-1): 
renumbered  as  sees.  701-720,  as  amended  by 
106  Stat.  1994-2011  (42  U.S.C.  292-292p). 

2.  A  new  section  60.2,  in  subpart  A, 
is  added  to  read  as  follows: 

Subpart  A — General  Program 
Description 


§60.2    HEAL  default  rate. 

(a)  Default  rate  formula.  The  HEAL 
default  rate  for  each  school,  lender,  and 
holder  is  calculated  in  accordance  with 
the  formula  set  forth  in  section  719(5)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
292o),  except  that  for  lenders  and 
holders,  loans  made  to  students  at 
Historically  Black  Colleges  and 
Universities  prior  to  (insert  date  3  years 
after  date  of  publication  of  final  rule]  are 
excluded  fi-om  the  default  rate 
calculation. 

(b)  Effective  date  of  default  rate 
calculations.  HEAL  default  rates  are 
calculated  as  of  September  30  of  each 
year.  These  rates  are  used  to  determine 
risk-based  insurance  premiums  and 
program  eligibility,  for  purposes  of" 
loans  made  or  purchased  on  or  after  July 
1  of  the  following  year. 

(c)  Payoff  of  defaulted  loans  to  reduce 
default  rate.  A  school,  lender,  or  holder 


may  pay  off  the  defaulted  loans  of  one  j 
or  more  HEAL  borrowers  to  reduce  its  j 
default  rate.  If  a  school,  lender,  or  ; 

holder  chooses  to  exercise  this  option.  I 
it  must,  for  each  defaulted  HEAL  i 

borrower  chosen,  pay  the  outstanding 
principal  and  interest  for  all  of  the 
borrower's  HEAL  loans  held  by  the 
Secretary.  Any  defaulted  HEAL  loans 
paid  by  a  school,  lender,  or  holder  are 
assigned  to  that  entity,  and  may  be 
collected  using  only  collection  methods 
available  to  that  entity.  In  order  to 
reduce  the  school,  lender,  or  holder 
default  rate  used  to  determine  the  level 
of  the  risk-based  insurance  premium  (or 
program  eligibility)  for  loans  made  or 
purchased  on  orafter  July  1  of  any  year, 
a  payoff  must  be  completed  by  May  31 
of  that  same  year. 

3.  Section  60.8,  in  subpart  B,  is 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows:  - 

Subpart  B — The  Borrower 


§  60.8    What  are  the  borrower's  major 
rights  and  responsibilities? 

»         *         •         »         « 

(b)*  *  * 

(1)  The  borrower  must  pay  the 
borrower's  insurance  premium  as  more 
fully  described  in  §  60.14(b)(1). 
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4.  Section  60.10,  in  subpart  C,  is 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 

Subpart  C— The  Loan 

§  60.10    How  much  can  be  borrowed? 

•        •        •        •        « 

(b)*  *  • 

(1)  In  no  case  may  an  eligible  non- 
student  borrower  receive  a  loan  that  is 
greater  than  the  sum  of  the  borrower's 
insurance  premium  plus  the  interest 
that  must  be  paid  on  the  borrower's 
HEAL  loans  during  the  period  for  which 
the  new  loan  is  intended. 


§60.13    [Amended] 

5.  Section  60.13  is  amended  by 
removing  paragraph  (a)(4). 

6.  Section  60.14  is  revised  to  read  as 
follows: 

§  60.14    Risk-based  insurance  premiums. 

(a)  General.  The  Secretary  insures 
each  lender  or  holder  for  the  losses  of 
principal  and  interest  it  may  incur  in 
the  event  that  a  borrower  dies;  becomes 
totally  and  permanently  disabled;  files 
for  bankruptcy  under  chapter  11  or  13 
of  the  Bankruptcy  Act;  files  for 
bankruptcy  under  chapter  7  of  the 
Bankruptcy  Act  and  files  a  complaint  to 
determine  the  dischargeability  of  the 
HEAL  loan;  or  defaults  on  his  or  her 
loan.  For  this  insurance,  the  Secretary 
charges  an  insurance  premium  to  the 
borrower,  and  to  the  school,  lender,  and 
subsequent  holder,  if  any,  in  accordance 
with  the  procedures  outlined  in  this 
section. 

(b)  Hate  of  insurance  premium.  The 
rate  of  the  HEAL  insurance  premium 
charged  to  a  HEAL  borrower,  school, 
lender,  and  holder  shall  be  determined 
in  accordance  with  the  procedures 
outlined  in  this  paragraph. 

(1)  Borrower  insurance  premium,  (i) 
Low-risk  rate.  A  borrower  attending  a 
school  with  a  default  rate  of  not  to 
exceed  5  percent,  or  attending  a  school 
for  which  the  volume  of  HEAL  loans 
made  for  purposes  of  the  default  rate 
calculation  is  50  or  less,  shall  be 
assessed  a  risk-based  premium  in  an 
amount  equal  to  6  percent  of  the 
principal  amount  of  the  loan. 

(ii)  Medium-risk  and  high-risk  rate.  A 
borrower  attending  a  school  with  a 
default  rate  in  excess  of  5  percent  but 
not  exceeding  20  percent  (excluding 
schools  for  which  the  volume  of  HEAL 
loans  made  for  purposes  of  the  default 
rate  calculation  is  50  or  less)  shall  be 
assessed  a  risk-based  premium  in  an 
amount  equal  to  8  percent  of  the 
principal  amount  of  the  loan. 

(iii)  Reduction  of  borrower  premium. 
A  borrower  shall  have  his  or  her 


insurance  premium  reduced  by  50 
percent  if  a  credit  worthy  parent  or 
other  responsible  party  co-signs  the  loan 
note. 

(2)  School  insurance  premium,  (i) 
Low-risk  rate.  A  school  with  a  default 
rate  of  not  to  exceed  5  percent,  or  for 
which  the  volume  of  HEAL  loans  made 
for  purposes  of  the  default  rate 
calculation  is  50  or  less,  shall  not  be 
assessed  an  insurance  premium. 

(ii)  Medium-risk  rate.  A  school  with  a 
default  rate  in  excess  of  5  percent  but 
not  exceeding  10  percent  (excluding 
schools  for  which  the  volume  of  HEAL 
loans  made  for  purposes  of  the  default 
rate  calculation  is  50  or  less)  shall  be 
assessed  a  risk-based  premium  in  an 
amount  equal  to  5  percent  of  the 
principal  amount  of  each  HEAL  loan 
approved  by  the  school  and  disbursed  to 
the  borrower. 

(iii)  High-risk  rate.  A  school  with  a 
default  rate  in  excess  of  10  percent  but 
not  exceeding  20  percent  (excluding 
schools  for  which  the  volume  of  HE.^L 
loans  made  for  purposes  of  the  default 
rate  calculation  is  50  or  less)  shall  be 
assessed  a  risk-based  premium  in  an 
amount  equal  to  10  percent  of  the 
principal  amount  of  each  HEAL  loan 
approved  by  the  school  and  disbursed  to 
the  borrower. 

(iv)  Special  consideration  for 
Historically  Black  Colleges  and 
Universities.  An  Historically  Black 
College  or  University  with  a  default  rate 
in  excess  of  20  percent  may  continue  to 
make  HEAL  loans  to  its  borrowers  until 
October  13, 1995.  A  borrower  at  such  a 
school  will  be  subject  to  the  high-risk 
insurance  premium  rate  .set  forth  in 
paragraph  (b)(l)(ii)  of  this  section,  and 
the  school  will  be  subject  to  the  high- 
risk  insurance  premium  rate  set  forth  in 
paragraph  (b)(2)(iii)  of  this  section. 

(3)  Lender  insurance  premium,  (i) 
Low-risk  rate.  A  lender  with  a  default 
rate  of  not  to  exceed  5  percent,  or  for 
which  the  volume  of  HEAL  loans  made 
for  purposes  of  the  default  rate 
calculation  is  50  or  less,  shall  not  be 
assessed  an  insurance  premium. 

(ii)  Medium-risk  rate.  A  lender  with  a 
default  rate  in  excess  of  5  percent  but 
not  exceeding  10  percent  (including 
lenders  for  which  the  volume  of  HEAL 
loans  made  for  purposes  of  the  default 
rate  calculation  is  50  or  less)  shall  be 
assessed  a  risk-based  premium  in  an 
amount  equal  to  5  percent  of  the 
principal  amount  of  each  HEAL  loan 
made. 

(iii)  High-risk  .ate.  A  lender  with  a 
default  rate  in  excess  of  10  percent  but 
not  exceeding  20  percent  (excluding 
lenders  for  which  the  volume  of  HEAL 
loans  made  for  purposes  of  the  default 
rate  calculation  is  50  or  less)  shall  be 


assessed  a  risk-based  premium  in  an 
amount  equal  to  10  percent  of  the 
principal  amount  of  each  HEAL  loan 
made. 

(4)  Holder  insurance  premium,  (i) 
Low-risk  rate.  A  holder  with  a  default 
rate  of  not  to  exceed  5  percent,  or  for 
which  the  volume  of  HEAL  loans  held 
for  purposes  of  the  default  rate 
calculation  is  50  or  less,  shall  not  be 
assessed  an  insurance  premium. 

(ii)  Medium-risk  rate.  A  holder  with  a 
default  rate  in  excess  of  5  percent  but 
not  exceeding  10  percent  (excluding 
holders  for  which  the  volume  of  HEAL 
loans  held  for  purposes  of  the  default 
rate  calculation  is  50  or  less)  shall  be 
assessed  a  risk-based  premium  in  an 
amount  equal  to  5  percent  of  the 
principal  amount  of  each  HEAL  loan 
purchased. 

(iii)  High-risk  rate.  A  holder  with  a 
default  rate  in  excess  of  10  percent  but 
not  exceeding  20  percent  (excluding 
holders  for  which  the  volume  of  HE.AL 
loans  held  for  purposes  of  the  default 
rate  calculation  is  50  or  less)  shall  be 
assessed  a  risk-based  premium  in  an 
amount  equal  to  10  percent  of  the 
principal  amount  of  each  HEAL  loan 
purchased. 

(5)  i?u/es  regarding  insurance 
premium  costs.  Schools,  lenders,  and 
holders  are  prohibited  from  requiring 
the  borrower  to  pay  the  school,  lender, 
or  holder  portion  of  the  insurance 
premium. 

(c)  Collection  of  insurance  premiums. 
HEAL  insurance  premiums  due  from 
borrowers,  schools,  lenders,  and  holders 
shall  be  collected  in  aa.ordance  with 
the  procedures  outlined  in  this 
paragraph. 

(1)  Borrower  insurance  premium.  The 
premium  charged  to  the  borrower  must 
be  collected  by  the  lender  through  a 
deduction  from  the  HEAL  loan 
proceeds.  The  borrower  premium, 
including  documentation  identifying 
the  loan  for  which  the  premium  is  being 
paid,  is  due  to  the  Secretary  no  later 
than  30  days  after  the  date  of  each 
HEAL  loan  disbursement.  The  lender 
must  clearly  identify  to  the  borrower  the 
amount  of  the  insurance  premium. 

(2)  School  insurance  premium.  For 
schools  required  to  pay  an  insurance 
premium,  in  accordance  with  paragraph 
(b)(2)  of  this  section,  the  premium  shall 
be  collected  by  the  Secretary  on  a 
quarterly  basis,  and  is  due  to  the 
Secretary  no  later  than  30  days  after  the 
date  of  the  quarterly  billing  notice. 

(3)  Lender  insurance  premium.  For 
lenders  required  to  pay  an  insurance 
premium,  in  accordance  with  paragraph 
(b)(3)  of  this  section,  the  premium, 
including  documentation  identif>'ing 
the  loan  for'which  the  premium  is  being 
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paid.,  is  due  to  the  Secretary  no  later 
than  30  days  after  the  date  of  each 
HEAL  loan  disbursement. 

(4)  Holder  insurance  premium.  For 
holders  required  to  pay  an  insurance 
prtmium,  in  accordance  with  paragraph 
(b)(4)  of  this  section,  the  premium, 
including  documentation  identifying 
the  loan  for  which  the  premium  is  being 
paid,  is  due  to  the  Secretary  no  later 
than  30  days  after  the  dale  of  each 
HE.\L  loan  purchase. 

(5)  Penalties  for  late  payment,  (i)  If 
the  insurance  premium  is  not  paid  by 
the  due  date  a  late  fee  will  be  charged 
to  the  school,  lender,  or  holder,  as 
appropriate,  in  accordance  with  the 
Department's  Claims  Collection 
Regulation  (45  CFR  part  30).  These  late 
fees  may  not  be  passed  on  to  the 
borrower. 

(ii)  If  the  borrower  or  lender  insurance 
premium  is  not  paid  within  60  days  of 
disbursement  of  the  loan,  the  insurance 
shall  cease  to  be  effective  on  the  loan. 
If  the  school  premium  is  not  paid  within 
60  days  of  the  date  of  the  quarterly 
billing  notice,  the  Secretary  will 
immediately  suspend  the  school  and 
initiate  termination  proceedings  against 
the  school.  If  the  holder  premium  is  not 
paid  within  60  days  of  the  loan  transfer, 
the  Secretary  will  cancel  the  insurance 
coverage  on  the  loan. 

(6)  Refund  of  premiums.  Premiums 
are  not  refundable  except  in  cases  of 
error,  or  unless  the  loan,  including  any 
accrued  interest,  is  canceled  within  120 
days  of  the  date  of  disbursement. 

(d)  Multiple  installments.  In  cases 
where  the  lender  disburses  the  loan  in 
multiple  installments,  the  insurance 
premium  is  calculated  for  each 
disbursement. 

7.  Section  60.15  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


to  assume  either  primary  or  secondary 
liability  on  the  note. 

(c)  A  credit  worthy  parent  or  other 
responsible  individual  (other  than  a 
spouse)  may  cosign  the  loan  note. 

9.  Section  60.31,  in  subpart  D,  is 
amended  by  adding  new  paragraphs  (e) 
and  (f)  to  read  as  follows: 

Subpart  D— The  Lender  and  Holder 

§  60.31    The  application  to  be  a  HEAL 
lender  or  holder. 

•        •        *        •        • 

(e)  Any  lender  or  holder  in  the 
medium-risk  or  high-risk  categories,  as 
described  in  §  60.14,  must  submit  a 
default  management  plan  with  its 
application  to  be  a  HEAL  lender  or 
holder.  The  default  management  plan 
must  specify  the  detailed  short-term  and 
long-term  procedures  that  the  lender  or 
holder  will  have  in  place  to  minimize 
defaults  on  loans  to  HEAL  borrowers. 
Under  the  plan  the  lender  or  holder 
must,  among  other  measures,  assure  that 
borrowers  receive  information 
concerning  repayment  options, 
deferments,  forbearance,  and  the 
consequences  of  default. 

(0  A  lender  with  a  default  rate  that 
exceeds  20  percent  (except  for  a  lender 
with  a  total  loan  volume,  for  purposes 
of  the  default  rate  calculation,  of  50 
loans  or  less)  is  ineligible  to  make  HEAL 
loans.  A  holder  with  a  default  rate  that 
exceeds  20  percent  (except  for  a  holder 
with  a  total  loan  volume,  for  purposes 
of  the  default  rate  calculation,  of  50 
loans  or  less)  is  ineligible  to  purchase 
HEAL  loans. 

10.  Section  60.33  is  amended  by 
redesignating  paragraphs  (g)  and  (h)  as 
paragraphs  (h)  and  (i),  respectively;  and 
by  adding  a  new  paragraph  (g)  to  read 
as  follows: 


§60.15    Other  charges  to  the  borrower.  §60.33    Making  a  HEAL  loan. 


(c)  Other  loan  making  costs.  A  lender 
may  not  pass  on  to  the  borrower  any 
cost  of  making  a  HEAL  loan  other  than 
the  costs  of  the  borrower's  insurance 
premium. 

8.  Section  60.17  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  60. 1 7    Security  and  endorsement 

•        «        *        *        ♦ 

(b)  If  a  borrower  is  a  minor  and  cannot 
under  State  law  create  a  legally  binding 
obligation  by  his  or  her  own  signature, 
a  lender  may  require  an  endorsement  by 
another  person  on  the  borrower's  HEAL 
note.  For  purposes  of  this  paragraph,  an 
"endorsement"  means  a  signature  of 
anyone  other  than  the  borrower  who  is 


(g)  HEAL  loans  with  cosigners.  In 
determining  whether  a  cosigner  is 
creditworthy,  a  lender  must  follow 
procedures  for  determining 
creditworthiness  that  are  at  least  as 
stringent  as  those  it  would  follow  in 
making  commercial  loans  or  private 
loans  without  a  Federal  guarantee.  If  a 
lender  does  not  make  commercial  loans 
or  private  loan  without  a  Federal 
guarantee,  it  must  obtain  and  follow 
creditworthiness  procedures  that  are 
used  by  a  commercial  lender  who  does 
make  such  loans. 
*        •        *        »        • 

11.  Section  60.35  is  aniended  by 
revising  the  introductory  paragraph, 
paragraphs  (a)(1)  and  (2),  and 
paragraphs  (e)  and  (f)  to  read  as  follows: 


§60.35    HEAL  loan  collection. 

A  lender  or  holder  must  exercise  due 
diligence  in  the  collection  of  a  HEAL 
loan  with  respect  to  both  a  borrower  and 
any  endorser  or  cosigner.  In  collecting  a 
loan  with  an  endorser  or  cosigner,  the 
lender  or  holder  must  apply  to  the 
endorser  or  cosigner  collection 
procedures  that  are  at  least  as  stringent 
as  those  it  would  follow  in  attempting 
to  collect  a  commercial  or  private  loan 
with  an  endorser  or  cosigner.  At  a 
minimum,  in  order  to  exercise  due 
diligence,  a  lender  or  holder  must 
implement  the  following  procedures 
when  a  borrower  fails  to  honor  his  or 
her  payment  obligations: 

(a)(1)  When  a  borrower  is  delinquent 
is  making  payment,  the  lender  or  holder 
must  remind  the  borrower  within  15 
days  of  the  date  the  payment  was  due 
by  means  of  a  written  contact.  If 
payments  do  not  resume,  the  lentler  or 
holder  must  contact  both  the  borrower 
and  any  endorser  or  cosigner  at  least  3 
more  times  at  regular  inter\als  during 
the  120-day  delinquent  period  following 
the  first  missed  payment  of  that  120-day 
period.  The  second  demand  notice  for  a 
delinquent  account  must  inform  the 
borrower  that  the  continued  delinquent 
status  of  the  account  will  be  reported  to 
consumer  credit  reporting  agencies  if 
payment  is  not  made.  Each  of  the 
required  four  contacts  must  consist  of  at 
least  a  wxitten  contact  which  has  an 
address  correction  request  on  the 
envelope.  The  last  contact  must  consist 
of  a  telephone  contact,  in  addition  to  the 
required  letter,  unless  the  borrower  and 
any  endorser  or  cosigner  cannot  be 
contacted  by  telephone.  The  lender  or 
holder  may  choose  to  substitute  a 
personal  contact  for  a  telephone  contact. 
A  record  must  be  made  of  each  attempt 
to  contact  and  each  actual  contact,  and 
that  record  must  be  placed  in  the 
borrower's  file.  Each  contact  must 
become  progressively  firmer  in  tone.  If 
the  lender  or  holder  is  unable  to  locate 
the  borrower  and  any  endorser  or 
cosigner  at  any  time  during  the  period 
when  the  borrower  is  delinquent,  the 
lender  or  holder  must  initiate  the  skip- 
tracing  procedures  described  in 
paragraph  {a)(2)  of  this  section. 

(2)  If  the  lender  or  holder  is  unable  to 
locate  either  the  borrower  or  any 
endorser  or  cosigner  at  any  time,  the 
lender  or  holder  must  initiate  and  use 
skip-tracing  activities  which  are  at  least 
as  extensive  and  effective  as  those  it 
uses  to  locate  borrowers  delinquent  in 
the  repajTnent  of  its  other  loans  of 
comparable  dollar  value.  To  determine 
the  correct  address  of  the  borrower  and 
any  endorser  or  cosigner,  these  skip- 
tracing  procedures  should  include,  but 
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need  not  be  limited  to,  contacting  any 
other  individual  named  on  the 
borrower's  HEAL  application  or 
promissory  note  (or  the  endorser  or 
cosigner's  appHcation),  using  such 
sources  as  telephone  directories,  city 
directories,  postmasters,  drivers  license 
records  in  State  and  local  government 
agencies,  records  of  members  of 
professional  associations,  consumer 
credit  reporting  agencies,  skip  locator 
services,  and  records  at  any  school 
attended  by  the  borrower.  All  skip- 
tracing  activities  used  must  be 
documented.  This  documentation  must 
consist  of  a  written  record  of  the  ai:tion 
taken  and  its  date  and  must  be 
presented  to  the  Secretary  when 
requesting  preciaim  assistance  or  when 
filing  a  default  claim  for  HEAL 
insurance. 

•  *        *        •        • 

(e)  If  a  lender  or  holder  does  not  sue 
the  borrower  or  any  endorser  or 
cosigner,  it  must  send  a  final  demand 
letter  to  the  borrower  and  the  endorser 
or  cosigner  at  least  30  days  before  a 
default  c!aim  is  fiiod. 

(0  If  a  lender  or  holder  sues  a 
defaulted  borrower  or  endorser  or 
cosigner,  it  may  first  apply  the  proceeds 
of  any  judgment  against  its  reasonable 
attorney's  fees  and  court  costs,  whether 
or  not  the  judgment  provides  for  these 
fees  and  costs. 

•  *        •        •        • 

12.  Section  60.50,  in  subpart  E,  is 
amended  by  adding  new  paragraphs  (a) 
(3)  and  (4)  to  read  as  follows: 

Subpart  E— The  School 

§  60.50    Which  schools  are  eligible  to  tie 
HEAL  schools? 

(a)  *   •   * 

(3)  If  the  school  is  in  the  medium-risk 
or  high-risk  categories,  as  set  forth  in 

§  60.14.  it  must  submit  a  defauh 
management  plan  to  the  Secretary  on  an 
annual  basis  in  accordance  with 
timeframes  established  by  the  Secretary. 

(4)  The  school  must  have  a  HEAL 
default  rate  that  does  not  exceed  20 
percent,  except  as  follows: 

(i)  A  default  rate  in  excess  of  20 
percent  shall  not  affect  the  eligibility  of 
a  Historically  Black  College  or 
University  until  after  October  13. 1905; 
and 

(ii)  A  default  rate  in  excess  of  20 
percent  shall  not  affect  the  eligibility  uf 
a  school  that  has  50  or  less  loans  in 
repayment,  for  purposes  of  the  MEAL 
default  rate  calculation  described  in 
§  60.2. 
ft  -      •        *       .*        * 

|FR  D«)c.  94-28321  Filed  11-15-94;  8:4.Sam| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
[MM  Docket  No.  94-26] 

Radio  Broadcasting  Services;  Pago 
Pago,  American  Samoa 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Commission,  on  its  own 
motion,  withdraws  the  proftosed  rule  for 
the  unoccupied  and  unapplied-for 
Channel  2fi6Cl  from  Pago  Pago, 
American  Samoa.  See  59  FR  13920, 
March  24, 1994.  With  this  artiori,  this 
proceeding  is  terminated. 
DATES:  The  proposed  rule  is  withdrawn 
Def,ember  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
I.eslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-26, 
adopted  Nov.  2, 1994,  and  released  Nov. 
10. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140,  Washington,  D.C. 
20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Comnii.ssiun. 
|ohn  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
fiiilcs  Division,  Mass  Media  Bureau. 
|FR  Doc.  94-28267  Filed  11-15-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  PIctfits;  Public  Hearings  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for  the 
Cumberland  ElMoe,  Oyster  Mussel, 
Cumberlandian  Comtishell,  Purple 
Bean,  and  Rough  Rabbitsfoot 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule;  notice  of  public 
hearings  and  reopening  of  comment 
period. 

SUMMARY:  The  Fish  and  Wildlife  Service) 
(Service)  provides  notice  that  two 
public  hearings  will  be  held  on  the 
proposed  determination  of  endangered 
status  for  five  freshwater  mussels 
(Cumberland  elktoe  [Alasniidonta 
atmpurpurea),  oyster  mu.ssel 
{Epiohlasma  capsaeformis), 
Cumberlandian  combshell  [Epioblnsnuj 
brevidens],  purple  bean  {Villosa 
perpurpurea],  and  rough  rabbitsfoot 
{Quadrula  cylindrica  strigillata}]  and 
that  the  comment  period  on  the 
proposal  is  being  reopened.  These 
mussels  are  found  at  various  locations 
in  the  Cumberland  and  Tennessee  River 
basins  in  Kentu«:ky,  Tennessee  and 
Virginia, 

DATES:  Public  hearings  on  the  proposal 
will  be  held  on  December  13, 1994,  from 
7  p.m.  to  10  p.m.  central  standard  time 
in  Jamestown,  Tennessee,  and  on 
December  15, 1994,  from  7  p.m.  to  10 
p.m.  central  standard  time  in  Lewisburg, 
Tennes-see.  The  comment  period  is 
reopened  on  the  proposal  from 
November  23, 1994,  through  DocemiKjr 
30, 1994. 

ADDRESSES:  The  December  13, 1994, 
public  hearing  will  be  held  in  the 
Auditorium  at  the  York  Institute,  Route 
127  North,  Jamestown,  Tennessee.  The 
December  15, 1994,  public  hearing  will 
be  held  in  the  3rd  floor  Circuit 
Courtroom,  Marshall  County 
Courthouse,  Public  Square,  Lewisburg, 
Tennessee.  Comments  should  be  sent  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Asheville  Field  Office, 
330  Ridgefield  Court,  Asheville,  Nnrth 
Carolina  28806. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  G.  Biggins  at  the  above  field 
office  address  (704/665-1195,  Ext.  228). 

SUPPLEMENTARY  INFORMATION: 

Background 

All  five  mussels  have  undergone 
significant  reductions  in  range  and  now 
exist  as  relatively  small,  isolated 
populations.  The  Cumberland  elktoe 
exists  in  very  localized  portions  of  the 
upper  Cumberland  River  system  in 
Kentucky  and  Tennessee.  "The  oyster 
mussel  and  Cumberland  combshell 
persist  at  extremely  low  numbers  in 
portions  of  the  Cumberland  and 
Tennessee  River  basins  in  Kentucky, 
Tennessee,  and  Virginia.  The  purple 
bean  and  rough  rabbitsfoot  currently 
survive  in  a  few  river  reaches  in  the 
Tennessee  River  system  in  Tennessee 
and  Virginia.  These  species  were 
historically  eliminated  from  much  of 
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their  range  by  impoundments. 
Presently,  they  and  their  habitat  are 
impacted  by  water  quality  and  habitat 
deterioration  resuhing  from  siltation 
contributed  by  poor  land  use  practices 
and  coal  mining  practices  and  by  other 
water  pollutants.  The  mussels'  limited 
distribution  also  makes  them  vulnerable 
to  toxic  chemical  spills. 

On  July  14,  1994,  the  Service 
published  in  the  Federal  Register  (59 
FR  35900)  a  proposal  to  list  these  five 
mussels.  Section  4(b)(5)(E)  of  the  Act 
provides  for  a  public  hearing  on  a 
proposed  listing  if  requested  within  45 
days  of  the  proposal's  publication.  The 
Service  received  several  public  hearing 
requests  during  the  allotted  time  period 
from,  within  the  following  counties: 
Fentress,  Cumberland,  and  Marshall 
Counties,  Tennessee;  and  McCreary 
County,  Kentucky. 

In  response  to  the  public  hearing 
requests,  the  Ser\'ice  is  reopening  the 
comment  period  and  has  scheduled  two 
public  hearings  on  the  proposal  to  list 


these  five  mussels  as  endangered 
species.  The  comment  period  on  the 
proposal  originally  closed  on  September 
12,  1994.  The  comment  period  is  being 
reopened  from  November  23, 1994, 
through  December  30. 1994,  to 
accommodate  the  hearings  and  to  allow 
additional  time  for  written  comments. 
Written  comments  received  during  this 
time  f)eriod  will  become  a  part  of  the 
administrative  record  and  will  be  given 
the  same  consideration  as  oral 
comments  presented  at  the  hearings. 

The  first  public  hearing  will  be  held 
December  13,  1994,  in  the  Auditorium 
at  the  York  Institute.  Route  127  North, 
Jamestown,  Tennessee,  from  7  p.m.  to 
10  p.m.  cent.'^a!  standard  time.  The 
second  hearing  will  be  held  December 
15,  1994,  in  the  3rd  floor  Circuit 
Courtroom,  Marshall  County 
Courthouse,  Public  Square,  Lewisburg. 
Tennessee,  from  7  p.m.  to  10  p.m. 
central  standard  time.  Those  parties 
wishing  to  make  an  oral  statement  for 
the  record  are  encouraged  to  provide  a 


copy  of  their  statement  to  the  Service  at 
the  start  of  the  hearing.  In  the  event 
there  is  a  large  attendance,  the  time 
allotted  for  oral  statements  may  have  to 
be  limited.  However,  there  is  no 
restriction  on  the  length  of  written 
statements. 

Written  comments  mailed  to  the 
Service  should  be  submitted  to  the 
office  indicated  in  the  ADDRESSES 
section.  Legal  notices  announcing  the 
dates,  time  and  location  of  the  hearings 
will  be  published  in  newspapers  at  least 
15  days  prior  to  the  hearings. 

Author:  The  primary  author  of  this  notice 
is  .Mr.  Richard  Biggins.  Asheville  Fipid 
Office.  U.S.  Fish  and  Wildlife  Ser\  ic  e.  330 
Ridgefield  Court.  Asheville.  North  Carolina. 
28806  (telephone  704/665-1195.  Ext.  228). 

Dated:  November  8.  1994 
Jerome  M.  Butler. 
Acting  Regional  Director. 
IFR  Doc.  94-28238  Filed  11-15-94;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Sentice 

DASH  Mining  Project;  Humbo'dt 
National  Forest.  Elko  County,  NV 

agency:  Forest  Service. 

ACTION:  Notice  of  Intent  lo  Prepare  an 

Environmental  Impact  Statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  be 
directing  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  development  of  an 
open  pit  and  underground  gold  mining 
project  in  Elko  County,  Nevada.  This 
EIS  will  be  prepared  by  contract  and 
funded  by  the  proponent.  Independence 
Mining  Company  Inc.  (IMC). 
DATES:  A  public  scoping  meeting  will  be 
held  December  12, 1994  at  the  Red  Lion 
Inn  and  Casino,  2065  E.  Idaho  St.,  Elko, 
Nevada  at  7:00  p.m.  Two  informalopen 
houses  will  also  be  held.  The  first  will 
be  held  at  the  Independence  School, 
Tuscarora.  Nevada  on  December  13. 
1994  between  4  and  7  p.m.  The  second 
open  house  will  be  held  at  the  Holiday 
Inn.  1000  6lh  Street.  Reno,  Nevada  on 
Dcrrmb<'r  14.  1994  between  3  and  7 
\..m  Written  comments  concerning  the 
scope  of  the  analysis  should  bo  received 
by  December  19,  1994  to  ensure  timely 
consideration. 

ADDRESSES:  Send  written  comments  to: 
R.M.  "Jim"  Nelson.  Acting  Forest 
Supervisor,  Humboldt  National  Forest, 
2035  La.sf  Chance  Road,  Elko.  Nevada 
tt9801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
proj»Ht  and  preparation  of  the  EIS  to 
Mary  Beth  Marks,  Project  Team  Leader 
Humboldt  National  Forest,  2035  Last 
Chance  Road,  Elko,  Nevada  89801. 
Telephone:  702-738-5171. 
SUPPLEMENTARY  INFORMATION:  IMC  has 
submitted  to  the  Humboldt  National 
Forest,  a  Proposed  Plan  of  Operations 
(PCX))  for  additional  mining  activities  at 


its  Jerritt  Canyon  Mine  in  Elko  Coimty, 
Nevada.  The  POO  describes  the 
proposed  mining  development  activities 
and  operational  and  reclamation  ' 

procedures  for  the  DASH  Mining 
Project,  The  proposal  includes 
developing  two  open  pits  and  mining  of 
reserves  by  underground  methods. 
Waste  rock  dumps,  soil  stockpiles,  pit 
backfills,  ore  stockpiles,  haul- roads  and 
support  facihties  would  also  be 
developed.  Ore  would  be  processed  at 
the  existing  Jerritt  Canyon  Millsite 
located  on  BLM  administered  lands 
adjacent  to  the  project  site.  The  proposal 
would  affect  approximately  700  acres  of 
public  and  private  lands.  Preliminary 
internal  scoping  has  identified  several 
issues  which  would  be  addressed  in  the 
analysis  process.  The  following  list  of 
issues  is  not  intended  to  be  all 
inclusive.  They  are:  impacts  to  ground 
and  surface  water  resources;  impacts  to 
grazing  resources;  impacts  to  Waters  of 
the  United  States  including  wetlands: 
mine  economics;  threatened, 
endangered,  and  sensitive  plant  and 
wildlife  species;  and  visual  resources. 
These  issues  and  any  others  identified 
during  the  scoping  process  may  be  used 
to  develop  alternatives  to  the  propnst^d 
action.  In  addition,  the  No  Action 
alternative  will  be  considered  in  the 
analysis. 

Pubhc  participation  is  important 
during  the  EIS  scoping  proce.ss.  As  part 
of  the'scoping  process,  the  Forest 
Service  will  be  seeking  information  and 
comments  from  Federal,  Slate,  County 
and  local  agencies  and  other  individuals 
o.-  organizations  who  may  be  interested 
in  or  affected  by  the  proposed  actions. 
This  input  will  be  used  in  \}ie 
preparation  of  the  draft  EIS  and  final 
EIS. 

Several  government  agencies  will  be 
)nvited  to  participate  in  this  project  as 
cooperating  or  participating  agencies. 
These  agencies  include,  but  are  not 
limited  to,  U.S.  Army  Corps  of 
Engineers.  US.  Fish  and  Wildlife 
Service,  U.S.  Environmental  Protection 
Agency,  Nevada  Division  of 
Environmental  Protection,  Nevada 
Division  of  Wildlife,  and  Elko  County 
Board  of  Commissioners.  In  addition  to 
the  Plan  of  Operations,  various  Federal. 
State,  and  local  permits  and  licenses 
may  be  required  to  implement  the 
proposed  action.  These  may  include, 
but  are  not  limited  to,  a  Section  404 
permit.  Water  Pollution  Control  Permit, 


Reclamation  Permit  for  Mining 
Operations,  and  a  General  Di.scharge 
Permit  for  Stormwater. 

The  Forest  Service  is  the  lead  agency 
for  this  project  and  R.M.  "Jim"  Nelson, 
Acting  Forest  Supervisor  of  the 
Humboldt  National  Forest  is  the 
responsible  ofTicial.  He  will  make  a 
decision  to  approve  the  proposed  Plan 
of  Operations  or  one  of  the  alternatives 
analyzed.  IMC's  rights  under  the  1872 
Mining  Law  as  amended,  applicable 
Forest  Service  regulations  and  the 
Humboldt  National  Forest  Land  and 
Resource  Management  Plan  (1986)  will 
be  taken  into  account  throughout  the 
analysis. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  U.S.  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  in  June  of  1995.  At  that  tiroi'. 
EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  al  least  45  days  from  the  date  th«^ 
EPA's  notice  of  avail-ibility  appears  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  thi;- 
narly  stage,  it  is  important  to  give 
reviewers  of  several  court  rulings 
related  lo  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draf*  environmental  impart 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaninphil  and  .ilerts  an  agency  to  Ihi- 
reviewer's  position  and  contentions, 
V'ern?oij/  Yankep  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  Im 
raised  at  the  drafl  environmental  impart 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waix'ed  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Hodpl.  803  F  2d  1016, 1022  (9th  Cir. 
1956)  and  Wisconsin  Heritages,  Inc.  v 
Harris,  490  F.  Supp.  1334. 1338  (ED 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  thosn 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substanlive 
comments  and  objections  are  made 
available  to  Ihe  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 


the  proposed  acthm.  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  Il  is 
also  helpful  if  comments  refer  to 
spixrific  pages  or  chapters  of  the  dmft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  or  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Enviroiunental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  tho 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  November  9,  1994. 
R..M.  "Jim"  Nekon. 

Acting  Fotvst  Scporvisor,  Humboldt  NnlinnnI 

FoKst. 

IFK  D(K..  94-28237  Filed  11-15-94;  8:45  am) 
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Helts  Canyon  National  Recreation  Area 
Compreliensive  Management  Plan 
Amendment,  Wallowa-Whitman 
National  Forest,  Baker  and  Wallovva 
Countries  in  Oregon  and  Adams, 
Idaho,  and  Nez  Perce  Counties  \n 
Idaho 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA.  Forest  Service  virill  prepare 
an  environmental  impact  statement 
(EIS)  to  amend  the  Land  and  Resource 
Management  Plan  to  incorporate  new 
and  modified  management  direction  in 
the  Hells  Canyon  National  Recreation 
Area  (HCNRA)  Comprehensive 
Management  Plan  (CMP).  The  EIS  will 
tier  to  the  Wallowa-Whitman  Land  and 
Resource  Management  Plan  (Forest 
Plan)  &  Final  EIS  for  the  Wallowa- 
Whitmar.  National  Forest.  The  HCNRA 
CMP  is  incorporated  into  the  Forest 
Phin. 

The  need  for  action  is  based  on: 
Forest  Service  monitoring  and 
evaluation  reports  indicating  a  need  for 
i:hange  in  programmatic  direction  fo 
ensure  resource  protection  pursuant  to 
the  HCNRA  Act;  alignment  of 
programmatic  direction  with  new 
private  and  public  land  use  n?gulafions 
(36  CFR  part  292);  revised  Forest 
Service  directives;  changed  social 
values;  and  agency  emphasis  on 
1 1  osystem  sustainahility. 

The  purpose  of  the  action  is  to  amend 
existing  programmatic  direction  within 
the  Forest  Plan  and  CMP  lo  align 
mnnagement  goak,  objectives,  standards 
and  guideluies,  management  area 
direction,  and  monitoring  and 
evaluation  with  the  intent  of  the  Act 


establishing  the  Hells  Canyon  NRA 
(Pub.  L.  94-199). 

The  Wallowa- Whitman  National 
Forest  invites  %vritten  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  comments  already 
received  as  a  result  of  local  and  regional 
public  participation  activities  (meetings, 
newsletters,  surveys)  in  the  past. 

The  agency  also  gives  notice  of  the 
full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  December  16, 1994. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  this 
proposal  to  Kurt  Wiedenmann,  Planning 
Team  Leader,  Wallowa-Whitman 
National  Forest,  P.O.  Box  907,  Baker 
City,  Oregon  97814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Kurt  V.'iedenmann, 
Planning  Team  Leader,  telephone  (503)- 
523-1296. 

SUPPLEMENTARY  INFORMATION:  The 
Wallowa- Whitman  National  Forest 
proposes  to  amend  the  Forest  Land  and 
Resource  Management  Plan  (Foitjst 
Plan)  to  modify  management  direction 
for  the  Hells  Canyon  National 
Recreation  Area  (HCNRA)  and  affirm 
continuation  of  other  existing 
management  direction.  The  planning 
process  will  be  guided  by  the  National 
Environmental  Protection  Ac^  (NEPA) 
with  implementation  scheduled  for 
January  1, 1996. 

This  modified  or  affirmed 
management  direction  will  provide 
programmatic  management  dire<:fion  for 
the  next  10  to  15  years.  The  changes 
will  reflect  the  inlent  of  the  Hells 
Canyon  National  Recreation  Area  Act 
(HCNRA  Act)  (Pub.  L.  94-199),  public 
and  private  land  use  regulations  (LUR) 
(36  CFR  part  292).  Forest  Service 
directives,  changing  social  values, 
agency  emphasis  on  ecosystem 
sustainahility.  new  information  and 
research  findings,  and  results  from  the 
monitoring  and  evaluation  process. 

The  Eastside  Ecosystem  Management 
Project,  (EEMP)  headquartered  in  Walla 
Walla,  Washington,  is  expected  to 
produce  management  direction  on  a 
large  landscape  scale  based  upon 
ecosystem  management  concepts.  The 
Wallowa-Whitman  National  Forest 
expects  to  coordinate  with  the  EEMP 
project  managers  to  ensure  that  those 
concepts  are  brought  forward  for 
analysis  in  this  NEPA  process. 


The«;ope  of  the  proposed  action 
focuses  (Ml  only  those  specific  items 
identified  for  needing  change  through 
the  monitoring  and  evaluation  process. 
Reviewers  are  encouraged  to  review  the 
CMP  Monitoring  and  Evaluating  Report 
(on  file  at  the  Forest  Supervisors 
Headquarters)  for  a  complete 
understanding  of  the  existing  CMP 
management  direction  that  is  affirmed 
or  proposed  for  change  or  deletion. 

The  proposed  action  rerognizes  th^ 
resolution  of  issues  through  r«ront 
NEPA  decisions  for  the  Wild  and  Scauh. 
Snake  River  Recreation  Management 
Plan,  Imnaha  Wild  and  Scenic  River 
Management  Plan,  Noxious  Weed 
Management,  Prescribed  Natural  Fire 
Program,  and  Outfitting  and  Guiding  for 
Cougar  and  Bear  that  provide  improved 
management  direction  for  the  HCNRA, 
The  issues  surrounding  these  previous 
decision  will  not  be  considered  in  this 
EIS  unless  specifically  addressed  in  the 
proposed  action  or  the  scoping  or 
analysis  proi.ess  identifies  new  issue's 
not  resolved  in  those  previous  NEPA 
analyses. 

The  proposed  action  would  integrate 
management  direction  for  the  HCNRA 
within  the  framework  of  Forest  Plan 
decisions  and  would  establish: 

Management  Goals 

Goals  are  a  concise  statement  thai 
describe  a  desired  condition  to  be 
achieved  sometime  in  the  future  (36 
CFR  219.3).  Goal  statements  form  the 
principal  basis  from  which  objectives 
are  developed.  Goal  statements  are 
intended  to  implement  and  perpetuate 
the  intent  of  the  HCNRA  Act  and  LIJR 

Management  Objectives 

HCNRA  management  objectives 
would  be  established  to  describe  the 
incremental  progress  that  is  expected  to 
be  made  over  a  ten-year  period  toward 
the  management  goals/desired 
conditions  listed  above.  These 
objectives  would  provide  a  basis  to 
estimate  quantities  of  services  and 
accomplished  acres  that  are  expected 
during  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act 
(RPA)  ten-year  planning  periods  (36 
CFR  219.1 1  (b))  f  o  achieve  the  desirtjil 
conditions. 

Standards  and  Guidelines 

Standards  and  guidelines  (S*Gs)  aiv 
principles  thai  specify  desired 
conditions  or  levels  of  environmental 
quality  that  facilitate  the  achievement  of 
management  goals  and  objectives  of  the 
HCNRA  Act  and  LUR. 

Specific  management  goals, 
management  objectives,  and  standards 
and  guidelines  are  presented  as  follows 


59204  Federal  Register  /  Vol.  59.  No.  220  /  Wednesday,  November  16,  1994  /  Notices 


in  relationship  to  the  objectives  set  forth 
in  Section  7  of  the  HCNRA  Act: 

HCNRA  Act  Section  7.  *     *     "the 
Secretary  shall  administer  the  recreation 
area  in  accordance  wjth  the  laws,  rules 
and  regulations  applicable  to  the 
national  forests  for  public  outdoor 
recreation  in  a  manner  compatible  with 
the  objectives  set  forth  in  Section  7  of 
the  HCNRA  Act. 

Recreation 

Goals 

Manage  for  a  broad  range  of  high- 
quality  recreation  settings  and 
opportunities  in  a  manner  compatible 
with  the  primary  objectives  set  forth  in 
the  HCNRA  Act. 

Manage  outdoor  recreation  to  ensure 
that  recreational  and  ecological  values 
and  public  enjoyment  of  the  area  are 
enhanced  and  compatible  with  the 
objectives  of  the  HCNRA  Act. 

Provide  for  a  broad  range  of  education 
and  resource  interpretation 
opportunities  for  visitors  to  learn  about 
HCNRA  resources,  protection,  and 
management.  • 

Objectives 

Develop  a  recreation-related  capital 
investment  project  schedule  which 
includes  campground  rehabilitation, 
and  compliance  with  health  and  safety 
requirements  and  the  American  with 
Disabilities  Act. 

Standards  and  Guidelines 

Modify  S&Gs  to  refine  recreation 
opportunity  spectrum  (ROS) 
classifications  that  emphasize 
maintaining  the  level  of  available 
recreation  opportimities  and  focus  on 
more  refined  standards  for: 
— Motorized/non-motorized  use, 
— Limits  of  acceptable  change  for 

recreational  capacities  within  the 

HCNRA, 
— And  administrative  and  recreation 

facilities  development  and 

maintenance,  including  site  furniture, 

information  boards,  and 

interpretation. 

Etevelop  S&Cs  that  establish  a 
minimum  and  maximum  number  of 
special  use  permits  for  outfitting  and 
guiding  (including,  but  not  limited  to: 
aviation,  horsepacking,  backpacking, 
auto  tours,  hunting,  and  fishing),  within 
the  HCNRA  that  are  compatible  with  the 
limits  of  acceptable  change  listed  under 
Recreation  and  the  primary  objectives  of 
the  HCNRA  Act. 

Develop  S&Gs  to  evaluate  new 
recreation  activities  to  ensure 
compatibility  with  the  primary 
objectives  of  the  HCNRA  Act. 


Access  and  Facilities 

Goals 

Manage  the  transportation  system 
(roads,  trails,  airstrips,  and  waterways) 
to  meet  the  primary  objectives  for  which 
the  HCNRA  was  established  and  to 
provide  a  wide  range  of  experiences. 

Manage  the  transportation  system  to 
provide  safe  and  efficient  access  for  the 
movement  of  people  and  materials 
involved  in  the  use  and  protection  of 
the  HCNRA.  Right-of-way  acquisition 
will  continue  to  be  actively  pursued. 

Provide  and  manage  facilities  that 
permit  access  to  a  variety  of  HCNRA 
settings,  opportunities,  and  experiences, 
regardless  of  visitor's  physical  abilities. 

Manage  recreation  facihties  so  they 
are  in  compliance  with  health  and 
safety  regulations  and  meet  regional 
ROS  standards. 

Manage  water  developments  and 
water  rights  in  compliance  with 
applicable  laws  to  meet  resource 
objectives  of  the  HCNRA. 

Objectives 

Develop  a  right-of-way  acquisition 
plan. 

Develop  a  road-related  capital 
investment  schedule. 

Develop  a  trail-related  capital 
investment  needs. 

Develop  a  water  use/water  rights  plan. 

Develop  a  facilities  capital  investment 
schedule. 

Standards  and  Guidelines 

Develop  S&Gs  that  emphasize 
maintaining  the  level  of  available 
access/transportation  opportunities, 
including  over-snow  travel,  and  provide 
for  the  long-tenA  management  of  the 
transportation  system  (roads,  trails,  air- 
strips, airspace,  and  waterways)  to  meet 
management  goals  and  objectives. 

Develop  S^Gs  that  implement  the 
LURs  prohibiting  motorized  and 
mechanical  equipment  from  using 
designated  roads,  trails  find  airstrips. 

Modify  S&Gs  to  establish  construction 
and  maintenance  standards  for  the 
transportation  system. 

Develop  S&Gs  for  selection, 
placement,  and  management  of 
electronic  transmission  sites. 

HCNRA  Act  Section  7(1)  the 
maintenance  and  protection  of  the  free- 
flowing  nature  of  the  rivers  within  the 
recreation  area. 

Wild  and  Scenic  Rivers 

Goals 

Manage  wild  and  scenic  rivers  within 
the  HCNRA  in  a  manner  compatible 
with  protecting  and  enhancing  the 
values  for  which  the  river  was 
designated. 


Manage  use  of  motorized  and 
mechanical  equipment  to  be  compatible 
with  the  outstandingly  remarkable 
values  of  each  river  designated 
recreation,  scenic,  and  wild. 

Manage  use  of  motorized  and  non- 
motorized  rivercraft  on  the  Wild  and 
Scenic  Snake  River  in  a  manner 
compatible  with  the  protection  and 
enhancement  of  the  river's  outstanding 
remarkable  values. 

Perpetuate  forested  stands  within 
wild  and  scenic  rivers  in  "scenic"  and 
"recreational"  designations  to  protect 
and  enhance  the  river's  outstandingly 
remarkable  values  and  compatibility 
with  the  primary  objectives  of  the 
HCNRA  Act.  Forested  areas  within 
"wild"  designations  would  only  be 
treated  to  provide  for  recreational 
facilities,  such  as  trails,  to  reduce  the 
risk  of  hazard  trees,  or  to  provide  for  the 
desired  ecosystem  function  as  a  result  of 
natural  events  provided  the  activity  is 
consistent  with  the  Wild  and  Scenic 
Rivers  Act. 

Manage  recreation  and  administrative 
facilities  in  a  manner  compatible  with 
protecting  and  enhancing  the  values  for 
which  the  river  was  designated. 

Objectives 

No  proposed  changes. 

Standards  and  Guidelines 

No  proposed  changes. 

HCNRA  Act  Section  7(2)  conservation 
of  scenic,  wilderness,  cultural, 
scientific,  and  other  values  contributing 
to  the  public  benefit. 

Scenery 

Goals 

Manage  the  scenery  resources  for 
which  the  HCNRA  was  created  to 
ensure  their  conservation  and 
preservation. 

Objectives 

Develop  a  scenery  management  plan. 

Standards  and  Guidelines 

Develop  S&Gs  for  sight  sensory 
objectives  and  acceptable  management 
techniques  based  on  the  new  scenery 
management  system  (Agriculture 
Handbook  701). 

Wilderness 

Goals 

Preserve  the  Hells  Canyon  Wilderness 
for  the  use  and  enjoyment  of  the 
American  people  in  such  a  manner  as 
will  leave  it  unimpaired  for  future  use 
and  enjoyment  as  a  wilderness,  and  so 
as  to  provide  for  its  protection  and 
preservation  of  its  natural  conditions 
and  unique  character. 
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Manage  those  historic  sites  that  typify 
he  economic  and  social  history  of  the 
egion  and  the  American  West  for 
irescrvation  and/or  restoration. 

Objectives 

Development  a  wilderness 
i  nanagenient  plan. 

itandards  and  Guidelines 

Reference  proposed  changes  under 
.Management  Area  Direction. 

1  lerilage  Kesotirces 

Voals 

Manage  heritage  resources  on  the 
ICNRA  for  their  protection  from 
«  amage  or  destruction.  Manager  heritage 
J  Bsources  for  scientific  research,  public 
f  ducation,  and  enjoyment  to  the  extent 
t  onsistent  with  protection. 

Consult  with  the  Nez  Perce  Tribe  of 
I  iaho  to  ensure  tribal  concerns  am 
i  ddressed  and  treaty  rights  are 
protected. 

Objectives 

I  EstabUsh  management  direction  for 
I  he  various  categories  of  heritage 
resources,  i.e.  pre-historic  and  historic. 

Standards  and  Guidelines 

Develop  S&Gs  to  establish  heritage 
l^source  limits  of  acceptable  change  for 
ricilities  development  and  management. 

Develop  S&Gs  to  establish  limits  of 
acceptable  change  for  recreational 
impacts,  defining  when  impacting 
activity  must  be  mitigated  and/or  be 
curtailed. 

Scientific 

Goals 

Provide  research  opportunities 
designed  to  optimize  the  discovery  of 
useful  information  for  management  and 
for  the  advancement  of  scientific 
knowledge. 

Manage  research  natural  areas  |RNA) 
to  preserve  the  significant  natural 
ecosystems  for  comparison  with  those 
influenced  by  man;  for  provision  of 
ecological  and  environmental  studies; 
and  preservation  of  gene  pools  for 
threatened  and  endangered  plants  and 
animals. 

<'Jlfa)ectives 

Develop  a  schedule  for  research 
natural  area  establishment  reports. 

Standards  and  Guidelines 

Refine  existing  SAGs  for  scientific 
research  to  meet  HCNRA-wide 
management  goals  and  objectives. 

HCRNA  Act  SecUon  7  (3) 
preservation,  especially  in  the  ana 
generally  known  as  Hells  Canyon,  of  all 


features  and  pecufiarities  believed  to  be 
biologically  unique  including,  but  not 
limited  to  rare  and  endemic  plant 
species,  rare  combinations  of  aquatic, 
terrestrial,  and  atmospheric  habitats, 
and  the  rare  combinations  of 
outstanding  and  diverse  ecosj'stems  and 
parts  of  ecosystems  associated 
therewith. 

On  a  landscape  scale  ensure  the 
sustainability  of  ecosystem  fiintlion. 
Manage  the  HCNRA  ecosystem  to 
ensure  that:  (1)  Living  organisms 
interacting  with  each  other  and  their 
physical  environment  are  well 
represented:  (2)  population  viability  is 
maintained;  (3)  ecosystem  processes  are 
sustained;  and  (4)  the  system  displays 
resilience  to  short  and  long  form 
disturbance  effects. 

Vegetation 

Goals 

Manage  forest  and  rangeland 
vegetation  to  maintain  viable  and 
healthy  ecosystems  that:  Ensure  the 
protection  and  enhancement  offish  and 
wildlife  habitats;  conservation  of  scenic, 
wilderness,  and  scientific  values; 
preservation  of  biologically  unique 
habitats  and  rare  combinations  of 
outstanding  ecosystems;  protection  and 
enhancement  of  a  wild  and  scenic 
river's  outstandingly  remarkable  values; 
and  compatible  public  outdoor 
recreation. 

Provide  for  restoration  of  ecosystem 
function  in  a  manner  compatible  with 
the  primary  objectives  of  the  HCNRA 
Act. 

Manage  insects  and  diseases  to 
function  in  a  natural  healthy  ecosystem. 
Maintain  insect  and  disease  levels 
within  a  range  of  historic  variability, 
consistent  with  the  Section  7  objectives 
ofthe  HCNRA  Act. 

Objectives 

Identify  vegetation  patterns,  fish  and 
wildHfe  habitat  and  function  outside  the 
natural  range  of  variability. 

Develop  vegetation  restoration/ 
improvement  needs. 

Develop  an  allotment  management 
planning  schedule. 

Adjust  allotment  boundaries  in 
corporating  vacant  allotments. 

Standards  and  Guidelines 

Develop  S&Gs  that  define  vegetation 
desired  conditions  (rangeland  and 
forested)  and  appropriate  vegetation 
management  techniques  for  the  use  of 
forested  stand  manipulation  by 
commercial  or  non-commercial 
practices,  grazing  (domestic  and  big 
game),  and  fire  (prescribed  fire  and 
prescribed  natural  fire)  to  maintain  a 
viable  and  beahhy  ecosystem. 


D<3velop  S&Gs  to  protect  the  integrity 
ofthe  natural  processes  and  fimction 
inherent  in  old-growth  associated  stands 
and  other  unique  habitat  areas. 

Develop  S&Gs  to  ensure  vegetation 
management  proposals  would  be 
designed  to  maintain  components  of 
late-successional  conditions  (i.e.,  snags, 
downed  large  woody  material,  large 
trees,  canopy  gaps,  multiple  tree  layers, 
and  diverse  species  composition). 
Silvicultural  tools  available  to  achieve 
these  desired  conditions  include: 
prescribed  fire  and  selection  timber 
harvest  methods.  Stand  density 
management  options  would  be  limited 
to  the  application  of  oneven-aged 
management  principles  (single  tree  and 
group  selection),  sanitation, 
intermediate  and  salvage  prescriptions 

Develop  S&Gs  for  vegetation 
management  proposals  designed  lu 
improve  the  health  and  vigor  of  sapling 
to  pole-sized  stands,  to  eliminate  the 
"regimented  spacing"  concerns  and 
ensure  compatibility  with  the  primary 
objectives  of  the  HGNRA  Act. 

Develop  S&Gs  for  vege'  ition 
management  proposals  to  ensure 
consistency  with  PACFISH  interim 
strategies  for  managing  anadronious 
fisheries  (anticipated  to  be  finaUzed 
during  this  planning  process)  and  the 
Wallowa  County  Salrnon  Recovery  Plan. 

Develop  S&Gs  that  estabUsh  an 
acceptable  range  of  variability  for 
insects  and  diseases  to  ensure 
sustainability  of  ecosystem  process, 
function,  and  health. 

Refine  S&Gs  to  define  compatibifity 
for  the  biological  and  socdai  thresholds 
of  domestic  livestock  and  wild  ungulate 
grazing. 

Develop  S&Gs  that  allow  for 
adjustment  of  domestic  grazing 
allotment  boundaries  to  incorporate 
and/or  delete  current  vacant  allotments. 

Develop  S&Gs  for  managing  plant 
resources  of  cultural  significance  to  the 
Nez  Perce  Tribe  of  Idaho  within  the 
overall  objectives  of  ecosystem 
management. 

Biologically  Unique  Habitat 

Goals 

Within  the  HCNRA  lands  ensure  the 
preservation  of  rare  and  endemic  plant 
species,  rare  combinations  of  aquatic,' 
terrestrial,  and  atmospheric  habitats, 
and  the  rare  combinations  of 
outstanding  and  diverse  ecosystems  and 
parts  of  ecosystems.  Protect  and  manage 
habitat  for  the  perpetuation  and 
recovery  of  plants  which  are  listed  as 
threatened  or  endangered,  and  prevent 
sensitive  species  from  reaching  a  point 
where  thev  will  become  listed. 
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Objectives 

Develop  an  action  plan  for  threatened, 
endangered,  and  sensitive  plant  species. 

Develop  an  action  plan  to  identify 
biologically  unique  species  and  habitat. 

Standards  and  Guidelines 

Develop  S&Gs  to  provide  for  the 
identification  and  protection  of 
biologically  unique  species  and  habitat. 

Develop  and/or  refine  S&Gs  for 
threatened  and  endangered  species  to 
meet  recovery  plan  objectives  and  assist 
in  recovering  classified  species  to  a 
point  where  they  can  be  delisted. 

Develop  S&Gs  for  sensitive,  rare  and 
endemic  species  to  meet  conservation 
agreement  goals  and  objectives  of  the 
HCNRA  Act  and/or  prevent  sensitive 
species  from  reaching  a  point  where 
they  will  become  listed. 

Soil 

Goals 

Manage  soil  resources  in  a  manner 
compatible  with  the  conservation, 
preservation,  and  protection  of  those 
values  for  which  the  HCNRA  was 
established. 

Objectives 

No  proposed  changes. 

Standards  and  Guidelines 

Modify  S&Gs  to  establish  allowable 
detrimental  soil  disturbance  (now  at 
20%)  and  distribution  for  recreation  and 
vegetation  management  activities  to 
ensure  accordance  with  HCNRA  goals 
and  objectives. 

Develop  S&Gs  for  the  long-term 
management  of  down  woody  material  to 
meet  soil  productivity  objectives. 

Air 

Goals 

Preserve  the  atmospheric  habitats  in  a 
manner  compatible  with  the 
preservation  of  rare  combinations  of 
outstanding  and  diverse  ecosystems  and 
parts  of  ecosystems  associated  within 
the  HCNRA.  Manage  the  Hells  Canyon 
Wilderness  Class  I  airshed  to  meet  the 
requirements  of  the  Clean  Air  Act. 

Objectives 

No  proposed  changes. 

Standards  and  Guidelines 

Establish  as  S&Gs,  limits  of  acceptable 
change  for  the  following  Hells  Canyon 
Wilderness  air  quality  related  values 
(AQRV):  scenery,  water  quahty,  fauna, 
flora,  and  heritage  resources. 


Fire 

Goals 

Within  the  Hells  Canyon  Wilderness, 
as  nearly  as  possible,  ensure  tliat  fire 
plays  its  natural  role.  In  other  parts  of 
the  HCNRA.  manage  natural  and 
prescribed  fire  to  emulate  historic 
function  of  fire,  where  compatible  with 
the  Section  7  objectives  of  the  HCNRA 
Act.  Provide  basic  protection  to  human 
life  and  property. 

Objectives 

Develop  a  fire-related  improvement 
project  schedule. 

Standards  and  Guidelines 

Modify  S&Gs  to  implement  the 
prescribed  natural  fire  program  across 
the  entire  HCNRA  in  a  manner 
compatible  with  the  objectives  of  the 
HCNR.\  Act. 

HCNRA  Act  Section  7  (4)  protection 
and  maintenance  of  fish  and  wildlife 
habitat. 

Fish  Habitat 

Goals 

Protect  and  maintain  watersheds  to  be 
dynamic,  resilient,  and  consistent  with 
local  climate,  geology,  land-forming 
processes,  and  potential  natural 
vegetation.  To  ensure  quality  fish 
habitat,  maintain  excellent  water  quality 
and  physical  attributes  which  are 
complex,  well  distributed,  and  similar 
to  those  in  healthy,  unimpacted 
watershed  ecosystems.  Manage 
subwatersheds  as  interconnecting  units, 
providing  a  diverse  network  of  riparian 
and  aquatic  habitats  throughout  the 
overall  watershed. 

Protect  and  manage  fish  habitat  for 
the  perpetuation  and  recovery  of  fish 
which  are  listed  as  threatened, 
endangered,  or  sensitive.  Manage 
aquatic  and  riparian  habitats  so  that 
fisheries  may  naturally  produce  at  levels 
reflecting  the  potential  productive 
capability. 

Objectives 

Develop  fisheries  habitat  restoration/ 
improvement  needs. 

Develop  an  action  plan  for  threatened, 
endangered,  and  sensitive  fish  species. 

Standards  and  Guidelines 

Modify  S&Gs  to  provide  higher  levels 
of  protection  to  reflect  new  management 
emphasis/direction,  and  to  ensure 
consistency  with  the  interim 
management  direction  establishing 
riparian,  ecosystem,  and  wildlife 
standards  for  timber  sales  (Regional 
Forester's  Forest  Plan  Amendment  1), 
and  PACFISH  Interim  Strategies  for 
Managing  Anadromous  Fisheries 


(anticipated  to  be  finalized  during  this 
planning  process). 

Develop  and/or  modify  S&Gs  for 
threatened  and  endangered  species  and 
their  habitat  to  meet  additional 
direction  for  listed  anadromous  species 
that  may  be  a  part  of  PACFISH  and/ or 
to  meet  recovery  plan  objectives  and 
assist  in  recovering  classified  species  to 
a  point  where  they  can  be  delisted. 

Develop  S&Gs  for  sensitive,  rare,  and 
endemic  species  to  meet  con5en.'aticn 
agreement  goals  and  objectives  of  the 
HCNRA  Act  and/or  to  prevent  sensitive 
species  from  reaching  a  point  where 
they  will  become  listed. 

Wildlife  Habitat 
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Goals 

Ensure  the  protection  and 
maintenance  of  wildlife  habitat  in  a 
manner  compatible  with  the  other 
primary  objectives  for  which  the      ^ 
HCNRA  was  established. 

Provide  habitat  for  viable  and 
functioning  populations  of  all  existing 
native  and  desired  non-native  vertebrate 
wildlife  species  and  invertebrate 
organisms  to  maintain  or  enhance  the 
overall  quality  of  wildlife  habitat. 

Protect  and  manage  wildlife  habitat 
for  the  perpetuation  and  recovery  of 
animals  and  invertebrates  which  are 
listed  as  threatened,  endangered,  or 
sensitive. 

Objectives 

Develop  wildlife  habitat  restoration/ 
improvement  needs. 

Develop  an  action  plan  for  threatened, 
endangered,  and  sensitive  wildlife 
species. 

Standards  and  Guidelines 

Develop  and/or  modify  S&Gs  that 
provide  refined  management  direction 
to  incorporate  new  information  and 
research  concerning  late  and  old  forest 
structure,  snag  habitat,  and  the  species 
associated  with  that  habitat. 

Modify  S&Gs  to  refiect  new 
management  emphasis/ direction  to 
incorporate  ecosystem  management 
concepts  and  to  allow  for  functioning 
levels  of  wildlife  and  other  living 
organisms. 

Develop  and/or  refine  S&Gs  for 
threatened  and  endangered  species  and 
their  habitat  to  meet  recovery  plan 
objectives  and  assist  in  recovering 
classified  species  to  a  point  where  they 
can  be  delisted. 

Develop  S&Gs  for  sensitive,  rare,  and 
endemic  species  to  meet  conservation 
agreement  goals  and  objectives  of  the 
HCNRA  Act  and/or  to  prevent  sensitive 
species  from  reaching  a  point  where 
they  will  become  listed. 


HCNRA  Act  Section  7  (5)  protection 
of  archeological  and  paleontologic  sites 
and  interpretation  of  these  sites  for  the 
public  benefit  and  knowledge  insofar  as 
it  is  compatible  with  protection. 

Heritage  Resources/Pre-Historic  Sites 

Goals 

Provide  for  the  protection  of  the  pre- 
historic sites  from  damage  or 
destruction.  Manage  pre-historic  sites 
for  scientific  research,  public 
interpretation,  education,  and 
enjoyment  to  the  extent  consistent  with 
protection. 


Objectives 

Reference  Heritage  Resources  in  this 
section. 

Standards  and  Guidelines 

Reference  Heritage  Resources  in  this 
section. 

Geologic 

Goals 

Provide  for  the  protection  of 
paleontological  ahd  unique  geologic 
resources  from  damage  or  destruction. 
Manage  paleontological  resources  for 
scientific  research  to  the  extent 
consistent  with  protection.  Provide  for 
interpretation  and  education  of  unique 
geologic  events. 

Objectives 

Develop  a  paleontological/geologic 
management  plan  that  stresses 
protection  of  those  sites  with  greatest 
sensitivity  and  scientific  value. 

Standards  and  Guidelines 

Develop  S&Gs  for  scientific  research 
consistent  with  their  protection. 

Develop  S&Gs  for  the  management 
and  interpretation  that  ensure  the 
protection  of  paleontological  and 
unique  geologic  resources. 

HCNRA  Act  Section  7  (6)  preservation 
and  restoration  of  historic  sites 
associated  with  and  typifying  the 
economic  and  social  history  of  the 
region  and  the  American  West. 

Heritage  Resources/Historic-Sites 

Goals 

Evaluate  historic  sites  for  preservation 
and  restoration  that  typify  the  economic 
and  social  history  of  the  region  and  the 
American  West.  Preserve  and  restore 
selected  sites  which  typify  the  economic 
and  social  history  of  the  region  and  the 
American  West. 

Objectives 

Reference  Heritage  Resources  in  this 
section. 


IMI 


Standards  and  Guidelines 

Reference  Heritage  Resources  in  this 
section. 

HCNRA  Act  Section  7  (7)  such 
management,  utilization,  and  disposal 
of  natural  resources  on  federally  owned 
lands,  including,  but  not  limited  to. 
timber  harvesting  by  selective  cutting, 
mining,  and  grazing  and  the 
continuation  of  such  existing  uses  and 
developments  as  are  compatible  with 
the  provisions  of  the  Act. 

Minerals 

Goals 

Prohibit  all  mining  activities  with  the 
exception  of  valid  existing  mineral 
rights  as  of  December  31, 1975.  Mining 
and  its  associated  activities  of  valid 
existing  mineral  rights  will  emphasize 
meeting  the  objectives  for  which  the 
HCNRA  was  estabfished. 

Manage  common  mineral  materials 
for  the  sole  purpose  of  construction  and 
maintenance  of  facilities,  emphasizing 
common  mineral  material  sources 
outside  of  the  HCNRA. 

Objectives 

No  proposed  changes. 

Standards  and  Guidelines 

Develop  S&Gsior  the  use  of  common 
variety  mineral  materials  in  the 
construction  and  maintenance  of 
facilities,  pursuant  to  the  LURs. 

Develop  S&Gs  for  site  reclamation 
upon  termination  of  the  extraction  of 
common  variety  mineral  materials. 

Landownership 

Goals 

Manage  landownership  patterns  to 
best  meet  the  objectives  for  which  the 
HCNRA  was  established  and  by 
implementing  the  standards  established 
for  the  use  and  development  of  private 
lands  within  the  HCNRA. 

Coordinate  with  affected  county 
governments  in  the  implementation  of 
private  LURs. 

Objectives 

Modify  the  land  and  scenic  easement 
acquisition  plan. 

Standards  and  Guidelines 

There  would  be  no  changes  in  S&Gs 
for  landownership.  Implementation 
would  be  based  on  the  land  and  scenic 
easement  acquisition  plan  addressed  in 
Objectives. 

Management  Area  Direction 

Management  area  descriptions 
provide  the  multiple-use  direction  for 
managing  specific  areas  to  facilitate 
achieving  management  goals  and 


objectives.  Each  existing  management 
area  would  be  described  in  terms  of  (1 ) 
a  description  which  defines  specific 
managment  area  goals,  objectives  and 
resources  priorities,  and  (2)  direction. 
The  following  are  proposed  changes 
to  management  areas  within  the 
HCNRA; 

Management  Area  4— Wilderness 

Develop  S&Gs  that  establish  specific 
management  require.nents  for  the  Hells 
Canyon  Wilderness,  pursuant  to  Forest 
Service  Manual  2320. 

Modify  S&Gs  for  interface  areas 
between  the  Hells  Canyon  Wilderness 
and  the  Wild  and  Scenic  Snake  River. 

Modify  S&Gs  for  management  and 
maintenance  of  administrative  facilities 
and  range  improvements. 

Modify  vegetation  S&Gs  for  forage 
allocation  and  utilization  standards  to 
ensure  achievement  of  the  wilderness 
goals  and  objectives. 

Management  Area  7— Wild  and  Scenic 
Rivers 

Modify  vegetation  S&Gs  for  forage 
allocation  and  utihzation  standards  to 
ensure  the  protection  and  enhancement 
of  the  outstandingly  remarkable  values 
for  which  the  river  was  designated. 

Modify  vegetation  S&Gs  to  refiect  the 
scenic  and  recreational  portions  of  these 
management  areas  would  no  longer  be 
a  component  of  the  Forest  allowable 
timber  sale  quantity. 

Management  Area  8— Wild  and  Scenic 
Snake  River 

No  proposed  changes  to  recreational 
based  activities.  Management  direction 
would  follow  the  record  of  decision  and 
recreation  management  plan,  issued  in 
November  1994. 

Modify  vegetation  S&Gs  for  forage 
allocation  and  utilization  standards  to 
ensure  the  proection  and  enhancement 
of  the  outstandingly  remarkable  values 
for  which  the  river  was  designated. 

Management  Area  9 — Dispersed 
Recreation/Native  Vegetation 

Modify  the  title  of  this  management 
area  to  "Dispersed  Recreation/Primitive/ 
Semi-Primitive." 

Modify  vegetation  S«(Gs  for  forage 
allocation  and  utihzation  standards  to 
ensure  achievement  of  the  HCNRA-wide 
goals  and  objectives.  •> 

Modify  access  S&Gs  for  over-snow 
travel  to  ensure  achievement  of  the 
HCNRA-wide  goals  and  objectives. 

Management  Area  10— Dispersed 
Recreation/Forage 

Modify  the  title  and  management  area 
description  to  reflect  the  changes 
embodied  in  the  public  LURs.  The  lille 
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of  this  management  area  would  be 
changed  to  "Dispensed  Recreation/ 
Semi-PrimitivB." 

Modify  vegetation  S&Gs  for  forage 
allocation  and  utilization  standards  to 
ensure  achievement  of  the  HCNRA-wride 
goals  and  objectives. 

Modify  access  S&Gs  to  establish  road 
densities  to  ensure  achievement  of  the 
HCNRA-wide  goals  and  objectives. 

Management  Area  11 — Dispersed 
RecreaUon/Timber  Management 

Modify  the  title  and  management  area 
description  to  reflect  the  changes 
embodied  in  the  pubUc  LURs.  The  title 
of  this  management  area  would  be 
changed  to  "Dispersed  Recreation/ 
Roaded  Natural -Roaded." 

Modify  the  management  area 
description  3  reflect  the  intent  of  the 
public  LUR. 

Modify  vegetation  S&Gs  for  forage 
allocation  and  utiUzation  standards  to 
ensure  achievement  of  the  HCNRA-wide 
goals  and  objectives. 

Modify  access  S&Gs  to  establish  road 
densities  to  ensure  achievement  of  the 
HCNRA-wide  goals  and  objectives. 

Management  Area  12 — Research 
Natural  Areas 

Modify  vegetation  S&Gs  for  forage 
allocation  and  utilization  standards  to 
ensure  achievement  of  the  HCNRA-wide 
goals  and  objectives. 

Develop  S&Gs  for  scientific  research 
consistent  with  the  objectives  for  these 
areas. 

Management  Area  16 — Administrative 
and  Recreation  Site  Retention 

Identify  sites  for  allocation  to 
administrative  and  recreation  site 
retention  compatible  primary  objectives 
of  the  HCNRA  Act  and  compatible  with 
management  area  objectives. 

Develop  S&Gs  for  management, 
development,  and  maintenance  of 
administrative  and  recreation  sites, 
including  ROS  classes. 

Monitoring  and  Evaluation 

The  monitoring  and  evaluation 
program  for  the  HCNRA  would  be 
refined  to  be  compatible  with  the  above 
changes  in  management  direction  to 
ensure  that  the  goals  and  objectives  for 
the  HCNR.\  are  achieved;  assess  the 
effectiveness  of  achieving  desired 
conditions  and  results;  ensure  quality 
consistency  and  cost  effectiveness  of 
monitoring  data  and  information  in 
order  to  support  maintenance  of 
changes  in  management  direction;  and 
maintain  viable  Forest  Plans. 

The  existing  Forest  Plan  Monitoring 
and  Implementation  Plan  and  CMP 
Monitoring  Plan  would  serve  as  the 


foundation  in  which  to  develop  a 

refined  monitoring  plan  that  would  best 

monitor  the  implemented  management 

plan.  The  format  for  each  monitoring 

element,  whether  it  is  implementation, 

effectiveness,  or  validation  monitoring 

would  address  the  following: 

— Monitoring  Goal 

— Purpose  of  Monitoring 

— Unit  of  Measure 

—Threshold  of  Variability 

— Frequency  of  Monitoring 

— Costs 

— Responsibilities 

This  EIS  will  tier  to  the  Final  HIS  and 
Forest  Plan.  The  CMP  is  incorporated 
into  the  Forest  Plan.  The  CMP  provides 
the  progranmiatic  management  direction 
for  the  HCNRA.  The  Forest  Plan 
provides  goals  and  objectives,  standards 
and  guidelines,  management  area 
direction,  and  monitoring  and 
evaluation  for  the  various  lands  on  the 
Forest  and  HCNRA.  Both  the  Forest  Plan 
and  CMP  provide  programmatic 
management  direction  for  site-specific 
management  practices  that  will  be 
utilized  during  the  implementation  of 
the  Forest  Plan  and  CMP. 

The  HCNRA  consists  of  an  estimated 
652.488  acres.  The  HCNRA  is  comprised 
of  the  following  management  areas: 
wilderness,  wild  and  scenic  rivers, 
dispersed  recreation/native  vegetation, 
forage,  dispersed  recreation/timber 
management,  research  natural  areas,  and 
developed  recreation  and  administrative 
facilities. 

The  analysis  will  consider  a  range  of 
alternatives,  including  no-action. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  local  agencies  and  other 
individuals,  organizations,  or 
governments  who  may  be  interested  in 
or  affected  by  the  proposed  project.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 


7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  v\Titten 
comment.  Keeping  the  public  informed 
through  the  media  and/or  written 
material  (i.e..  newsletters, 
correspondence,  etc.). 

The  draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  expected  to  be  available  for 
public  review  by  April,  1995.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register.  The  final  EIS  is  expected  to  be 
available  for  public  review  by 
September,  1995. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process. 

First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Xuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  have  been  raised  at  the  draft 
stage  may  be  waived  or  dismissed  by  the 
court  if  not  raised  until  after  completion 
of  the  final  EIS.  City  of  Angoon  v.  Model, 
803  F.2d.  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very- 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  30-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully  be 
considered  and  responded  to  in  the  final 
EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Public  workshops  are  .scheduled  in 
Boise  and  Grangeville.  Idaho  and 
Enterprise  emd  Portland,  Oregon  on 
November  28  through  December  1 . 
Please  contact  Kurt  Wiedenmann, 
Planning^Team  Leader,  at  (503)  523- 
1296  for  additional  information. 

The  final  EIS  is  scheduled  to  be 
completed  by  September,  1995.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 


received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  apphcable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  proposal.  R.M. 
Richmond.  Forest  Super\'isor,  is  the 
Responsible  Official.  As  the  Responsible 
Official,  he  will  decide  whether  to 
implement  the  proposal  or  a  different 
alternative.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  part  217). 

Dated:  November  7,  1994. 
R.M.  Richmond, 

Forest  Supervisor. 

[PR  Doc.  94-28236  Filed  11-15-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1995  Census  Test  -  Update/ 
Leave  Operation. 

Form  Numberfs):  DG-105A,  B,  C,  D. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  1,278  hours. 

Number  of  Respondents:  51,1*00. 

Avg  Hours  Per  Response:  1.5  minutes. 

Needs  and  Uses:  The  Census  Bureau 
will  use  two  methods  to  collect 
population  and  housing  data  in  the  1995 
Census  Test:  mail-out/mai-back  in  the 
two  urban  sites  (Oakland,  CA,  and 
Patterson,  NJ)  and  update/leave  in  the 
rural  site  which  is  made  up  six  parishes 
in  Northwest  Louisiana.  An  address  list 
will  be  compiled  for  the  rural  site  in 
November  1994  during  a  prelist 
operation.  During  update/leave,  census 
enumerators  will  canvass  the  site  to 
update  that  address  list  and  Census' 
TIGER  database  of  geographic  features, 
and  leave  a  census  test  questionnaire  at 
each  housing  unit  for  the  residents  to 
fill  out  and  return.  Enumerators'  only 
contact  with  residents  will  be  to  verify 
name  and  address  information  and  to 
hand  them  the  questionnaire.  Utilizing 
update/leave  procedures  allows  Census 
to  improve  its  address  list  and  housing 
coverage  in  rural  areas. 

Affected  Public:  Individuals  or 
households. 


Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14di  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  10201.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  November  9, 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Patent  and  Trademark  Office. 

Title:  Statutory  Invention  Registration. 

Form  Numbens):  PTO/SB/94. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection.  This 
collection  was  previously  approved  as 
part  of  the  Secrecy/License  to  Export 
collection  (0651-0034)  and  is  bow  being 
submitted  as  a  separate  collection. 

Burden:  41  hours. 

Number  of  Respondents:  103. 

Avg  Hours  Per  Response:  0.4  hours. 

Needs  and  Uses:  Patent  applicants 
may  request  to  have  their  applications 
published  as  a  statutory  invention 
registration.  This  collection  includes 
that  indformatin  needed  by  PTo  to 
review  and  decide  such  requests. 

Affected  Public:  Individuals  or 
households,  farms,  ousinesses  or  other 
for  profit  institutions.  Federal  agencies 
or  employees,  non-profit  insitutions. 
small  businesses  or  organizations. 

Frequency:  When  filing  for 
consideration. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein. 
(202)  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14Ui  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
infoilnation  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
room  10236,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  November  9, 1994. 
Gerald  Tache. 

Departmental  Forms  Clearance  Officer.  Officp 
of  Management  and  Organization. 
[FR  Doc.  94-28305  Filed  11-15-94;  8:45  am| 
BILLING  CODE  3510-CW-F 


International  Trade  Administration 
[A-570-831] 

Antidumping  Duty  Order  Fresh  Gariic 
From  the  People's  Republic  o(  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  16. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeimifer  Stagner,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  D.C..  20230;  telephone 
(202) 482-1673. 

Scope  of  Order 

The  products  subject  to  this 
antidumping  duty  order  are  all  grades  of 
garlic,  whole  or  separated  into 
constituent  cloves,  whether  or  no! 
peeled,  fresh,  chilled,  frozen, 
provisionally  preserved,  or  packed  in 
water  or  other  neutral  substance,  but  not 
prepared  or  preserved  by  the  addition  of 
other  ingredients  or  heat  processing. 
The  differences  between  grades  are 
based  on  color,  size,  sheathing  and  level 
of  decay. 

The  scope  of  this  order  does  not 
include:  (a)  GarUc  that  has  been 
mechanically  harvested  and  thai  is 
primarily,  but  not  exclusively,  destined 
for  non-fresh  use;  or  (b)  garlic  that  has 
been  specially  prepared  and  cultivated 
prior  to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed.' 
The  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
ciurently  classifiable  under  subheadings 
0703.20.0000,  0710.80.7060, 
0710.80.9750,0711.9    6000,  and 
2005.90.9500  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 


•  Fresh  Garlic  from  the  People's  Republic  ot 
China.  Inv.  No.  731-TA-683  (Final),  USITC  Pub. 
2825  (November  1994). 
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purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

In  order  to  oe  excluded  from  the 
antidumping  duties  ordered  in  this 
notice,  garlic  entered  under  the  HTSUS 
subheadings  listed  above,  that  is  (1) 
mechanically  harvested  and  primarily, 
but  not  exclusively,  destined  for  non- 
fresh  use;  or  (2)  specially  prep>ared  and 
cultivated  prior  to  planting  and  then 
harvested  and  otherwise  prepared  for 
use  as  seed,  must  be  accompanied  by 
declarations  to  the  Customs  Service  to 
that  effect.  We  invite  interested  parties 
to  provide  suggested  language  for  the 
certifications  within  ten  days  after 
publication  of  this  order. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  September  19.  1994,  the 
Department  of  Commerce  (the 
Department)  made  its  final 
determination  that  fresh  garlic  from  the 
People's  Republic  of  China  (PRC)  is 
being  sold  at  less  than  fair  value  (59  FR 
49058,  September  26,  1994). 

On  November  7,  1994,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  final 
determination  in  this  investigation.  In 
its  determination,  the  ITC  found  three 
like  products:  (1)  Fresh  garlic,  defined 
as  garlic  that  has  been  manually 
harvested  and  is  intended  for  use  as 
fresh  produce;  (2)  dehy  garlic,  defined 
as  garlic  that  has  been  mechanically 
harvested  and  that  is  primarily,  but  not 
exclusively,  destined  for  non-fresh  use; 
and  (3)  seed  garlic,  defined  as  garlic  that 
has  been  specially  prepared  and 
cuhivated  pr.or  to  planting  and  then 
harvested  and  otherwise  prepared  for 
use  as  seed.  The  ITC  determined  that 
the  industry  in  the  United  States 
producing  fresh  garlic,  as  defined  by  the 
ITC,  is  materially  injured  by  reason  of 
less  than  fair  value  (LTFV)  imports  from 
the  PRC,  but  that  critical  circumstances 
do  not  exist  with  regard  to  such  imports. 
The  ITC  further  determined  that  the 
industries  in  the  United  States 
producing  dehy  and  seed  garlic  are  not 
materially  injured  nor  threatened  with 
material  injury  by  reason  of  LTFV 
imports  from  the  PRC. 

Regarding  fresh  garlic,  since  the  ITC 
determined  that  imports  of  such 
merchandise  are  materially  injuring  a 
U.S.  industry,  but  that  critical 
circumstances  do  not  exist  with  regard 
to  such  imports,  retroactive  imposition 
of  antidumping  duties  is  not  necessary. 
All  unliquidated  entries  of  fresh  garlic 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  11, 1994,  the  date  on  which 


the  Department  published  its 
preUminary  determination  (59  FR 
35310),  will  be  liable  for  the  assessment 
of  antidumping  duties.  The  Department 
will  direct  U.S.  Customs  officers  to 
terminate  the  suspension  of  Uquidation 
for  entries  of  fresh  garlic  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  before  July  11,  1994, 
and  to  release  any  bond  or  other 
security,  and  refund  any  cash  deposit, 
posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  these  entries. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  assess  antidumping  duties 
equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  State  price  for 
entries  of  fresh  garlic  from  the  PRC. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
fresh  garlic  from  the  PRC,  as  defined  in 
the  "Scope  of  Order"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  11, 1994.  The  Customs  Service 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  the  following  cash 
deposit  for  the  subject  merchcmdise: 


Manufacturer/Producer/Exporter 


All      Manufacturers/Producers/ 
Exporters 


Weighted- 
average 
margin  per- 
cent 


376.67 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
fresh  garlic  from  the  PRC,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  (19  U.S.C. 
1673b(0)  and  19  CFR  353.21. 

Dated:  November  10. 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  94-28462  Filed  11-15-94,  8:45  am] 

BILUNG  CODE  3510-OO-P 


[A-549-810] 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination; 
Disposable  Pocket  Lighters  from 
Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  16, 1994. 
FOR  FURTHER  fNFORMATtON  CONTACT: 
David  Boyland.  Office  of  Countervailing 
Investigations,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  N\V.,  Washington, 
DC  20230;  telephone:  (202)  482-4198. 

Postponement  of  Final  Determination 

On  October  18, 1994,  the  Department 
of  Commerce  (the  Department)  issued 
its  preliminary  determination  in  the 
antidumping  duty  investigation  of 
disposable  pocket  lighters  from 
Thailand  (59  FR  53414  October  24. 
1994). 

On  November  3,  1994,  in  acco  Jance 
with  section  735(a)(2)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act), 
respondent  requested  that  the 
Department  postpone  its  final 
determination  in  this  investigation  until 
135  days  after  the  date  of  publication  of 
the  preliminary  determination.  Under 
section  735(a)(2)  of  the  Act  and  section 
353.20(b)  of  the  Department's 
regulations  (19  CFR  353.20(b))  if, 
subsequent  to  an  affirmative 
preliminary  determination,  the 
Department  receives  a  written, 
substantiated  request  for  postponement 
of  the  final  determination  from 
producers  or  resellers  of  a  significant 
proportion  of  the  merchandise,  the 
Department  will,  absent  compelling 
reasons  for  denial,  grant  the  request. 
Accordingly,  we  are  postponing  our 
final  determination  in  this  investigation 
until  March  8, 1995. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  now  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
February  13,  1995,  and  rebuttal  briefs, 
no  later  than  February  21,  1995.  We 
have  received  requests  for  a  hearing  by 
the  petitioner  and,  therefore,  under  19 
CFR  353.38(f).  we  will  hold  a  public 
hearing  to  allow  parties  to  comment  on 
arguments  raised  in  the  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  February  28.  1995,  at  1:00  p.m. 
at  the  U.S.  Department  of  Commerce, 
room  3708, 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 


tiind,  date,  and  place  of  the  hearing,  48  . 
hours  before  the  scheduled  time.  This 
notice  is  published  pursuant  to  section 
735(d)  of  the  Act  and  19  CFR 
:<53.20(b)(2). 

Dated:  November  9, 1994. 
.Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Adaiinistration. 

IFR  Doc.  94-28316  Filed  11-15-94;  8:45  am] 
BILLINO  CODE  3S10-DS-M 

[A-670-8361 

Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Glycine  from  the 
People's  Republic  of  China 

AGENCY:  hnport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  16. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Stnimbel,  Office  of 
Countervailing  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Wasbington.  IX:  20230; 
telephone  (202)  482-1442. 
PREUMINARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
glycine  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
loss  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Uquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  28, 1994  (59  FR 
38435),  the  following  events  have 
ficcurred. 

On  August  15, 1994.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  August  18, 1994,  the  China 
Chamber  of  Commerce  for  Metals, 
Minerals,  and  Chemicals  (CCCMMC) 
was  given  a  questionnaire  presentation. 
At  this  time,  the  DOC  requested 
CCCMMC  to  provide  a  list  of  the 
producers  and  exporters  of  glycine  in 
the  PRC. 

On  September  7, 1994,  the  CCCMMC 
rnquesf  ed  an  extension  of  the 
questionnaire  responses  imtil 
September  23, 1994.  Counsel  on  behalf 
of  Sinoc;hem  Shanghai  Pudong  Trading 
Corporation  (Sinochem)  and  Da.stoch 
Inc.  (Dastech)  requested  a  further 
extension  until  October  3, 1994.  On 
October  3, 1994,  the  Department  once 
again  requested  that  CCCMMC  identify 
the  universe  of  glycine  producers  and 
exporters  in  the  PRC. 


On  October  5, 1994,  the  Department 
contacted  counsel  for  Sinochem  and 
Dastech  and  was  informed  that  these 
companies  no  longer  intended  to 
participate.  On  October  6, 1994,  counsel 
*  fpT  the  petitioners  requested  that  the 
ttepartment  issue  an  expedited 
preliminary  determination.  On  Ociober 
17, 1994,  the  Department  sent  a  letter  to 
the  CCCMMC  requesting  confirmation 
of  the  glycine  producers'  and  exporters' 
intention  not  to  participate  in  this 
investigation.  On  October  18, 1994,  we 
received  a  letter  in  response  to  the 
Department's  October  3, 1994  letter, 
stating  that  "until  now  nobody  wanted 
to  defend  the  case."  The  letter  did  not 
provide  any  information  with  regard  to 
the  universe  of  glycine  producers  and 
exporters  in  the  PRC.  We  have  received 
no  response  to  our  October  17, 1994, 
letter. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  glycine  which  is  a  free- 
flowing  crystalline  material,  like  salt  or 
sugar.  Glycine  is  produced  at  varying 
levels  of  purity  and  is  used  as  a 
sweetnener/tasfe  enhancer,  a  buffering 
agent,  reabsorbable  amino  acid, 
chemical  intermediate,  and  a  metal 
complexing  agent.  Glycine  is  currently 
classified  under  subheading 
2922.49.4020  of  the  Harmonized  Tariff 
schedule  of  the  United  .States 
("HTSUS").  The  scope  of  this 
investigation  includes  glycine  of  all 
purity  levels. 

Altliough  the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is 
February  1994,  through  July  1994. 

Best  Information  Available 

Because  no  producers  or  exporters  of 
glycine  responded  to  our  questionnaire, 
we  are  basing  our  determination  on  best 
information  available  (BIA)  pursuant  to 
section  776(c)  of  the  Act,  which 
provides  that  the  Department  shall  use 
BIA  when  a  company  identified  by  the 
Department  as  a  respondent  refuses  to 
provide  requested  information. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  Investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
According  to  this  methodology,  as 
outlined  in  the  Final  Determination  of 


Sales  at  Less  Thau  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Belgium,  58  FR 
37083  (July  9. 1993),  when  a  company 
refuses  to  provide  the  information 
requested  in  the  form  required,  or 
otherwise  significantly  impedes  the 
Department's  investigption,  it  is 
appropriate  for  the  Department  to  assign 
^to  that  company  the  higher  of  1)  the 
highest  margin  alleged  in  the  petition, 
or  2)  llie  highest  calculated  rate  of  any 
respondent  in  the  investigation.  (See 
Allied  Signal  Aerospace  Co.  v.  United 
States,  996  F.  2d  1185, 1191-92  (Fed 
Cir.  1993).)  Because  there  were  no 
cooperative  respondents  in  this 
investigation,  we  are  assigning  to  all 
exporters,  as  BIA,  a  margin  of  155.89 
percent,  the  highest  margin  calculated 
in  the  petition,  adjusted  for 
methodological  errors  as  explained  in 
the  Department's  initiation  notice. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  glycine  torn  the  PRC  that  are 
^^m,ered,  or  withdrawn  &t)m  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Ser\'ice  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margin,  as  shown  below.  The 
sus}}ension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Marxjfacturer/producer/exporter 

Margin  per- 
centage 

All  Companies 

155.89 

ITC  Notificatioh 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
delermin^ion  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  dstermi'  ation  or  45 
days  after  our  final  determination. 

Public  Comment 

hi  accordance  with  19  CFR  353.38(b), 
we  will  hold  a  pubhc  bearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  onr  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Departnieni 


59212  Federal  Register  /  Vol.  59,  No.  220  /  Wednesday,  November  16.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  220  /  Wedne.sclay.  November  16.  1994  /  Notices 


59213 


of  Commerce.  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  U  this 
investigation  proceeds  normally,  we 
will  make  our  final  determination 
within  75  days  of  the  signing  of  this 
preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  November  8. 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-28306  Filed  11-15-94:  8:45  am) 

BILUNQ  CODE  3510-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  conmients  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.VV.,  Washington.  D.C. 

Docket  Number:  94-064R.  Applicant: 
University  of  California,  Physics 
Department,  Berkeley,  CA  94720. 
Instrument:  Superconducting  Solenoid. 
Manufacturer:  Atomimpex,  CIS. 
Intended  Use:  Original  notice  of  this 
resubrflitted  application  was  published 
in  the  FEDERAL  REGISTER  of  June  17, 
1994. 

Docket  Number:  94-124.  Applicant: 
U.S.  Geological  Survey,  Box  25046,  MS 
963  Denver  Federal  Center,  Denver,  CO 
80225.  /nsfrumenf.  Open  Split  Interface 
Attachment  for  Mass  Spectrometer. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  sulfates  from  the 
stratosphere  and  ice  cores  and  CO2  gases 
from  ice  cores  and  sulfides  from  rocks 
and  minerals  from  variety  of  geologic 
sites  and  contexts.  Using  laser 
microsampling  techniques,  samples  as 
small  as  1  nanomole  of  CO2  or  SO2  will 
be  analyzed  in  the  mass  spectrometer 


through  the  open  split  interface. 
Application  Accepted  by  Commissioner 
0/ Customs;  October  13.  1994. 

Docket  Number:  94-125.  Applicant: 
University  of  California.  San  Diego. 
Scripps  Institution  of  Oceanography.    ^. 
8655  Production  Avenue,  San  Diego.  CA 
92121.  Instrument:  Seasor  System. 
Manufacturer:  Chelsea  Instruments  Ltd.. 
United  Kingdom.  Intended  t/se.The 
instnunent  will  be  used  for 
investigations  of  the  temperature, 
salinity,  density  and  optical  properties 
of  the  upper  400  m  of  the  ocean.  The 
objectives  of  these  surveys  are:  to 
quantify  the  interaction  between  the 
atmosphere  and  the  ocean,  to  quantify 
the  importance  of  oceanic  fronts  in  this 
interaction,  to  identify  the  effects  of  the 
physical  processes  on  optical  properties, 
etc.  In  addition,  the  instrument  may  be 
used  in  a  course  on  sea-going 
observational  oceanography  to 
introduce  students  to  modem 
techniques  of  oceanographic  data 
collection.  Application  Accepted  by 
Commissioner  of  Customs:  October  19, 
1994. 

Docket  Number:  94-126.  Applicant: 
The  Ohio  State  University.  Department 
of  Geological  Sciences,  104  W.  19th 
Avenue,  Columbus,  OH  43210. 
Instrument:  Mass  Spectrometer,  Model 
215-50.  Manufacturer:  Mass  Analyser 
Products  Limited,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  the  measurement  of  the 
amounts  and  isotopic  compositions  of 
noble  gases  (He,  Ne,  Ar,  Kr,  and  Xe)  for 
geological  and  geochemical  studies.  In 
addition,  the  instrument  will  be  used  for 
teaching  the  theory'  and  practice  of 
isotope  geochemistrv'  and 
geochronology  to  advanced 
undergraduate  and  graduate  students. 
Application  Accepted  by  Commissioner 
of  Customs:  Ocioher  18,  1994. 

Docket  Nil  ruber:  94-127.  Applicant: 
Cahfornia  Institute  of  Technology, 
Pasadena.  CA  91125.  Instrument: 
Telescope  System.  Manufacturer: 
Astrophysical  Laboratory  of  National 
Tsing  Hau  University,  Republic  of 
China.  Intended  Use:  The  instrument 
will  be  used  for  the  study  of  solar 
oscillations  to  gain  knowledge  of  the 
internal  structure  and  dynamics  of  the 
Sun.  Information  will  be  obtained  that 
will  provide  new  understanding  of 
nuclear  physics  and  the  prediction  of 
solar  activity  such  as  solar  Hares  which 
direct  terrestrial  effects.  The  data  will 
also  be  used  in  classwork.  Application 
Accepted  by  Commissioner  of  Customs: 
October  26. 1994. 

Docket  Number:  94-129.  Applicant: 
University  of  Nebraska.  Center  for 
Materials  Research  &  Analysis.  Room 
12c  Walter  Scott  Engineer  Center. 


Lincoln.  NE  68588.  Instrument: 
Scanning  Electron  Microscope.  Model 
JEM2010.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instrument 
^will  be  used  for  the  studies  of  many 
solid  state  materials,  including  metals, 
ceramics,  semiconductors  and  novel 
materials,  and  in  particular  magneto- 
optical  multilayers,  rare  earth 
permanent  magnets,  thin  metallic  films 
and  catalyst  particles.  Experiments  will 
include  characterization  of  defects  of 
crystal  structures,  of  interfaces  and  of 
other  regions  of  varying  chemical 
composition  and  atomic  arrangement 
associated  with  different  methods  of 
preparing  and  processing  the  materials. 
In  addition,  the  instrument  will  be  used 
for  educational  purposes  in  electron 
microscopy  courses.  Application 
Accepted  by  Commissioner  of  Customs: 
October  26. 1994. 

Docket  Number:  94-033R.  Applicant: 
Simpson  College,  701  North  C  Street. 
Indianola.  lA  50125.  Instrument:  Rapid 
Kinetics  Accessory,  Model  SFA-12. 
Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom.  Intended  Use:  Original 
notice  of  this  resubmitted  application 
was  published  in  the  FEDERAL 
REGISTER  of  April  6. 1994. 
Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 
Staff 

IFR  Doc.  94-28307  Filed  11-15-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Columbia  River 
Channel  Deepening  Feasibility  Study, 
Oregon-Washington 

agency:  U.S.  Armv  Corps  of  Engineers. 
Portland  District.  DOD. 
action:  Notice  of  Intent. 

SUMMARY:  The  proposed  action  is  to 
determine  the  feasibility  of  improving 
navigation  in  the  existing  Columbia  and 
Lower  Willamette  Rivers  Federal 
navigation  project  by  potential 
modifications,  including  the  potential 
deepening  of  up  to  3  feet. 

This  feasibility  study  has  been 
authorized  by  Congress  pursuant  to 
appeals  by  local  port  authorities  for 
navigation  assistance. 

The  existing  navigation  channel  depth 
does  not  allow  some  of  the  deeper  draft 
vessels  using  the  channel  to  fully  load. 
Prospective  traffic  and  potential 
economies  of  scale  are  such  that  the 
lower  Columbia  River  ports  could 


operate  more  safely,  effectively  and 
economically  with  a  deeper  channel. 

The  EIS  is  being  prepared  to  address 
the  comparative  impacts  for  alternative 
actions  related  to  navigation  channel 
modifications. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Portland  District, 
Environmental  Resources  Branch.  P.O. 
Box  2946,  Portland,  Oregon  97208- 
2946. 

FOR  FURTHER  (NFORMATtON  CONTACT: 
Questions  about  the  proposed  action 
aiid  EIS  can  be  answered  bv  Steven  J. 
.Stevens.  (503)  326-6094. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  study,  authorized  under 
House  Document  452.  Eighty-Seventh 
Congress,  Second  Session,  is  being 
conducted  to  determine  the  feasibility 
for  improvements  to  the  existing 
Columbia  and  Lower  Willamette  Rivers 
doep-draft  navigation  project.  The  study 
was  modified  by  the  Energy  and  Water 
Appropriations  Act  of  1994  which 
specified  that  no  alternatives  deeper 
than  43  feet  would  be  considered  and 
that  a  concurrent  Dredged  Material 
Munagement  Study  of  the  exi.sting 
project  be  conducted. 

Alternatives  identified  in  the 
reconnaissance  phase  study,  public  and 
agency  comments  and  port  authority 
input  include: 

(1)  Channel  deepening  ranging  from  1 
to  3  feet; 

(2)  One-way  channel; 

(3)  Deepening  selected  reaches  by 
increments  ranging  from  1  to  3  feet; 

(4)  Tiered  channel  with  an  outbound 
land  deeper  than  the  inbound  lane; 

(5)  Development  of  a  regional  port 
closer  to  the  mouth  of  the  Columbia 
River; 

(6)  No  action. 

Existing  upland  and  inwater  disposal 
sites  would  be  used  for  disposal  of  a 
large  portion  of  material  dredged  for 
channel  deepening.  New  upland  and 
inwater  sites  would  be  investigated  for 
disposal  of  deepening  and  future 
raaintonance  dredging  material.  The 
feasibility  study  and  EIS  will  also 
address  the  long  term  efi'ects  of 
additional  channel  maintenance 
dredging.  EIS  scoping  will  formally 
commence  in  November  1994  with  the 
issuance  of  a  scoping  letter.  Federal, 
state  and  local  agencies,  Indian  tribes 
and  interested  organizations  and 
individuals  will  be  asked  to  comment 
on  the  significant  issues  related  to  the 
potential  effects  of  the  alternatives. 
Potentially  significant  issues  to  be 
addressed  in  the  EIS  which  are 
currently  identified  include:  fisheries 
impacts  (particularly  anadromous 
species);  wildlife  impacts  at  upland 


disposal  sites;  water  quality  impacts  in 
the  vicinity  of  port  docks;  salinity 
intrusion;  indirect  effects  from 
increased  port  dredging  and  modified 
shipping  activity.  Additional 
environmental  review  and  consultation 
requirements  to  be  addressed  in 
conjunction  with  the  EJS  include: 

(1)  Clean  Water  Act  of  1977; 

(2)  Fish  and  Wildlife; 

(3)  Coastal  Zone  Management  Act  of 
1972,  as  amended; 

(4)  Endangered  Species  Act  of  1973, 
as  amended; 

(5)  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972.  as  amended; 

(6)  Cultural  Resources  Acts; 

(7)  Executive  Order  11988.  Flood 
Plain  Management,  24  May  1977; 

(8)  Executive  Order  11990,  Protection 
of  Wetlands,  24  May  1977; 

(9)  Analysis  of  Impacts  on  Prime  and 
Unique  Farmlands. 

Formal  public  meetings  have  been 
scheduled  to  obtain  input  from  the 
general  public. 

Comments  received  at  these  meetings 
will  be  considered  during  preparation  of 
the  Feasibility  Study/ElS.  As  previously 
stated,  a  scoping  letter  will  be  issued  in 
November  1994,  providing  additional 
opportunity  for  comment.  The  Draft  EIS 
is  scheduled  for  public  review  in 
October  1997. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  94-28218  Filed  11-15-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities;  Meeting 

AGENCY:  E>epartment  of  Education. 
White  House  Initiative  on  Historically 
Black  Colleges  and  Universities. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  for  a  forthcoming 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

Date  and  Time:  December  5-6, 1994,  9Mi 
a.m.  until  5:00  p.m. 

Place:  Sheraton  City  Centre  Hotel  and 
Towers,  1143  New  Hampshire  Ave.,  NW., 
Washington,  DC 


FOR  FURTHER  MFORMATKM  CONTACT: 

Nancy  Davis,  White  Hou.se  Initiative  on 
Historically  Black  Colleges  and 
Universities.  U.S.  Department  of 
Education,  600  Independence  Avenu«>. 
SW.,  room  3682,  ROB-3,  Washington, 
DC  20202.  telephone:  (202)  708-8667 

SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  in 
accordance  with  Executive  Order  12876, 
signed  November  1, 1993.  The  Board  is 
est<ibhshed  to  provide  advice  and  make 
recommendations  on  developing  an 
annual  plan  to  increase  participation  by 
historically  Black  colleges  and 
universities  in  federally  sponsored 
programs  and  on  how  to  increase  the 
private  sectors  role  in  strengthening 
historically  Black  colleges  and 
universities.  The  Board  is  also 
responsible  for  developing  alternative 
sources  of  faculty  talent.  particiUarly  in 
the  fields  of  science  and  technology; 
and  for  providing  advice  on  how 
historically  Black  colleges  and 
universities  can  achieve  greater 
financial  security  through  the  use  of 
improved  business,  accounting, 
management,  and  development 
techniques. 

The  full  Board  will  convene  to 
address  its  mandate  of  providing  advice 
to  the  President  regarding  historically 
Black  colleges  and  universities.  The 
President's  Board  of  Advisors  will 
continue  its  review  and  discussion  of 
recommendations  by  the  PBA  Task 
Force.  The  agenda  will  also  include  a 
report  by  the  Executive  Director  on  the 
White  House  Initiative  office,  and 
presentations  by  representatives  from 
historically  Black  colleges  and 
universities'  organizations. 

Interested  parties  will  be  given  time  to 
comment  on  issues  discussed  during  the 
Board  meeting. 

Records  are  kept  of  all  Board  meetings 
and  are  available  for  public  inspection 
at  the  White  House  Initiative  on 
Historically  Black  Colleges  and 
Universities.  U.S.  Department  of 
Education,  Room  3682,  ROB-3, 
Washington,  D.C.  from  the  hours  of  8:30 
a.m.  to  5:00  p.m..  Monday  through 
Friday. 
Oavid  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  94-28231  Filed  11-15-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

DOE  Response  to  Recommendation 
94-2,  Conformance  With  Safety 
Standards  at  DOE  Low-Level  Nuclear 
Waste  and  Disposal  Sites  of  the 
Defense  Nuclear  Facilities  Safety 
Board 

AGENCY:  Department  of  Energy. 
action:  Notice. 

summary:  Section  315(b)(2)  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
42  U.S.C.  2286d(b)  requires  the 
Department  of  Energy  to  pubHsh  its 
response  to  Defense  Nuclear  Facilities 
Safety  Board  recommendations  for 
notice  and  public  comment.  The 
defense  Nuclear  Facilities  Safety  Board 
published  Recommendation  94-2, 
concerning  conformance  with  Safety 
Standards  at  DOE  Low-Level  Nuclear 
Waste  and  Disposal  Site,  in  the  Federal 
Register  on  September  14.  1994  (59FR 
47309).  The  Secretary's  response 
follows. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  December 
16. 1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  P.  Crumbly,  Assistant 
Secretary  for  Environmental 
Management.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

Issued  in  Washington.  D.C.,  on  October  19. 
1994. 
Mark  B.  Whitaker, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Honorable  John  T.  Conway.  Chairman 
Defense  Nuclear  Facilities  Safety  Board.  625 
Indiana  Avenue,  NW.,  Suite  700. 
Washington,  DC  20004 
October  28. 1994. 

Dear  Mr.  Chainnan: 

Thank  you  for  your  letter  of  September  8.  'jp 
1994.  forv\arding  Defense  Nuclear  Facilities 
Safety  Board  Recommendation  94-2. 
concerning  Conformance  with  Safety 
Standards  at  Department  of  Energy  (UOE) 
Low-Level  Nuclear  Waste  and  Disposal  Sites. 
Recommendation  94-2  is  accepted  by  the 
Department. 

The  Department  will  undertake  a  cornplex- 
wido  baseline  assessment  of  DOE  low-level 
radioactive  waste  disposal  requirements  and 
practices  with  the  objective  of  identifying 
problems  affecting  worker  and  public  safety. 
In  addition,  the  Implementation  F'lan  for 
Recommendation  94-2  will  address  such 


issues  as  forecasting  future  disposal  needs, 
including  waste  from  decontamination  and 
decommissioning  and  environmental 
restoration  activities:  the  need  for  additional 
requirements,  standards,  or  guidance  on  low- 
level  radioactive  waste  management;  the 
scojje  of  planned  studies  for  improving 
modeling  and  predictive  capability  of  low- 
level  radioactive  waste  impacts;  an 
assessment  of  studies  for  enhancing  stability 
of  waste  forms,  deterring  intrusion,  and 
inhibiting  radionuclide  migration;  and 
studies  of  enhanced  volume  reduction 
methods.  The  Implementation  Plan  will  also 
address  an  assessment  of  the  safety  merits 
and  demerits  of  privatization  of  facilities  for 
low-level  radioactive  waste  disposal  for 
exclusive  use  by  DOE. 

The  Department  is  taking  steps  to 
accelerate  the  completion  of  performance 
assessments  for  all  active  low-level 
radioactive  waste  burial  sites  as  required  by 
DOE  Order  5820.2A.  The  Department 
recognizes  the  importance  of  assessing  the 
potential  cumulative  impacts  to  the  public 
health  and  safety  and  the  environment  of  all 
low-level  radioactive  waste  facilities  on  a 
site,  including  waste  disposed  prior  to  1988. 
We  will  address  these  issues  in  the 
Implementation  Plan  for  this 
recommendation. 

We  look  forward  to  working  closely  with 
you  and  your  staff  to  develop  a  responsive 
Implementation  Plan.  The  Implementation 
Plan  will  be  forwarded  to  vou  in  accordance 
with  42  U.S.C.  2286d.  If  you  have  further 
questions  please  contact  me  or  Mr.  Thomas 
Crumbly.  Assistant  Secretary  for 
Environmental  Management  at  (202)  386- 
7710. 

Sincerely,  •. 

Hazel  R.  O'Leary 

[PR  Doc.  94-28298  Filed  11-15-94;  8:45  ami 
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Federal  Energy  Regulatory 

Commission 

[Docket  No.  EG95-6-000,  et  al.] 

Dartmouth  Power  Associates  Limited 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

November  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Dartmouth  Power  Associates  Limited 
Partnership 

[Docket  No.  EG95-6-000) 

Take  notice  that  on  November  1. 
1994,  Dartmouth  Power  Associates 
Limited  Partnership  ("Dartmouth"),  c/o 
Dennis  ].  Duffj-.  Esq..  Partridge,  Snow  & 
Hahn.  180  South  Main  Street. 
Providence,  Rhode  Island  02903,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 


According  to  its  application. 
Dartmouth  owns  and  operates  an 
approximately  67.6  MW  electric 
generating  facility  located  in  Dartmouth, 
Massachusetts.  The  Facility's  electricity 
is  sold  exclusively  at  wholesale. 

Comment  date:  November  21.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  applicant. 

2.  EI  Power  (China)  I.  Inc. 

[Docket  .No.  £095-8-000] 

Take  notice  that  on  November  2. 
1994,  EI  Power  (China)  I.  Inc. 
("Applicant")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
18  CFR  Part  365. 

Applicant  describes  itself  as  a 
Delaware  corporation  formed  to  acquire 
an  indirect  ownership  interest  in  a' 
proposed  approximately  125  MW  coal- 
fired  electric  generating  facility  to  be 
located  in  the  Peoples  Republic  of  China 
and  to  engage  in  project  development 
activities  with  respect  thereto. 

Comment  date:  November  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Ming  Jiang  Power  Partners  Limited 
Partnership 

[Docket  No.  EG95-9-0001 

Take  notice  that  on  November  2, 
1994.  Ming  Jiang  Power  Partners 
Limited  Partnership  ("Applicant")  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365. 

Applicant  describes  itself  as  a 
Delaware  limited  partnership  formed  to 
acquire  an  indirect  ownership  interest 
in  a  proposed  approximately  125  MW 
coal-fired  electric  generating  facility  to 
be  located  in  the  Peoples  Republic  of 
China  and  to  engage  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  November  28.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Alabama  Power  Co. 

[Docket  No.  ER94^441-000] 

Take  notice  that  on  October  28.  1994. 
Alabama  Power  Company  amended  its 


filing  in  this  docket  by  submitting  a 
letter  that  clarifies  the  intent  of  the 
parties  with  respect  to  certain  aspects  of 
the  subject  agreements,  provides 
additional  information  in  support  of 
certain  charges  contained  therein,  and 
proposes  a  means  to  maintain  the  status 
quo  with  regard  to  the  return  on 
common  equity  component  utilized  in 
the  formula  rates.  The  letter  also 
requests  a  second  extension  (to 
November  1, 1994)  of  the  deadline 
within  which  the  Commission  must  act 
on  the  filing. 

Comment  date:  November  18,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Imprimis  Corp. 

[Docket  No.  ER94-1672-0001 

Take  notice  that  on  October  27. 1994. 
Imprimis  Corporation  (Imprimis), 
tendered  for  filing,  pursuant  to  Rule  207 
of  the  Commission's  Rules  and 
Regulations.  18  CFR  385.207.  an 
amendment  to  its  Petition  for  Order 
Approving  Rate  Schedule  and  Granting 
Waivers.  The  amendment  adds 
provisions  to  a  proposed  rate  schedule 
which  prohibits  sales  to  affiliated 
entities. 

Comment  date:  November  18.  1994.  in 
accordance  with  Standard  Paragraph  E 
ft  the  end  of  this  notice. 

6.  WestPlains  Enei^y 

[DorkRt  No.  ER95-66-0001 

Take  notice  that  on  October  24.  1994, 
WestPlains  Energy,  a  division  of 
UtiUCorp  United.  Inc.,  tendered  for 
filing  a  tariff  providing  for  sales  of 
power  and  energy  to  its  Colorado 
subdivision  at  variable  rates  at  or  below 
the  fully  allocated  costs  of  the  units 
providing  the  power  and  energy  but  not 
less  than  WestPlains  Energy-Kansas' 
incremental  energy  costs.  The  tariff 
provides  for  unit  power  sales  and 
system  incremental  capacity  and  energy 
sales. 

Comment  date:  November  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  WestPlains  Energy 

[Docket  No.  ER95-6 7-000) 

Take  notice  that  on  October  24. 1994, 
WestPlains  Energy,  a  division  of 
UtiliCorp  United,  Inc.,  tendered  for 
filing  a  tariff  providing  for  sales  of 
power  and  energy  by  its  Kansas 
subdivision  at  variable  rates  at  or  below 
the  fully  allocated  costs  of  the  units 
providing  the  p)ower  and  energy  but  not 
less  than  WestPlains  Energy-Kansas' 
incremental  energy  costs.  The  tariff 
provides  for  unit  power  sales  and 
system  incremental  capacity  and  energy 
sales. 


Comment  date:  November  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  Colorado 

[Docket  No.  ER95-88-000| 

Take  notice  that  on  October  28,  1994, 
Public  Service  Company  of  Colorado 
filed  with  the  Commission  notices  of 
cancellation  for  Rate  Schedule  Nos.  55 
and  56,  which  are  proposed  to  be 
effective  on  January  1, 1995.  Public 
.Service  also  filed  a  new  service 
agreement  between  Public  Service  and 
the  Municipal  Energy  Agency  of 
Nebraska,  which  is  also  proposed  to  be 
effective  on  January  1,  1995. 

Public  Service  states  that  it  served 
copies  of  its  filing  on  the  customers  to 
Rate  Schedule  Nos.  55  and  56,  Holy 
Cross  Electric  Association,  Inc.,  and  the 
Colorado  Public  Utilities  Commission. 

Comment  date:  November  18,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Co. 

[Docket  No.  ER95-89-0001 

Take  notice  that  on  October  28,  1994. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  Service 
Agreements  with  Rainbow  Energy 
Marketing  Corporation  for  transmission 
service  under  FPL's  Transmission  Tariff 
Nns.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  December  1,  1994, 
or  as  soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  §  35  of  the 
Commission's  regulations. 

Comment  date:  November  18.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

[Docket  No.  ER95-91-0001 

Take  notice  that  on  October  28.  1994. 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Section  35.13 
of  the  Commission's  Rules  and 
Regulations,  supplements  to  its  Rate 
Schedule  FERC  Nos.  310,  313  and  328. 

Copies  of  this  filing  were  supplied  to 
Western  Area  Power  Administration, 
the  Arizona  Power  Poohng  Association, 
the  Utah  Public  Service  Commission, 
the  Public  Utility  Commission  of 
Oregon,  the  Washington  Utility  and 
Transportation  Commission  and  the 
Public  Utilities  Commission  of  the  State 
of  California. 

Comment  date:  November  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Weyerhaeuser  Co. 

[Docket  No.  QF94-124-O00) 

On  September  8.  1994  and  September 
19, 1994.  Weyerhaeuser  Company 
tendered  for  filing  supplements  to  its 
filing  in  this  docket. 

The  supplements  pertain  to  the 
ownership  structure  and  technical 
aspects  of  the  facility.  No  determination 
has  been  made  that  the  submittals 
constitute  a  complete  filing. 

CommenLdate:  November  25.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-28203  Filed  11-15-94:  8:45  am) 

BILLING  COOe  671 7-01 -P 


[Docket  No.  ER94-1 78-003,  et  al.J 

Howell  Power  Systems,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  8,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Howell  Power  Systems 

[Docket  No.  ER94-1 78-003) 

Take  notice  that  on  October  31, 1994. 
Howell  Power  Systems,  Inc.  (HPS)  filed 
certain  information  as  required  by  the 
Commission's  January  14,  1994.  letter 
order  in  Docket  No.  0194-178-000. 
Copies  of  HPS's  informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

2.  Tenaska  Power  Services  Company 

[Docket  No.  ER94-389-002| 

Take  Notice  that  on  October  38.  1994. 
Tenaska  Power  Services  Company  filed 
certain  information  as  required  by  the 
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Commission's  May  26. 1994,  letter  order 
in  Docket  No.  ER94-389-000.  Copies  of 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

3.  Eclipse  Energy,  Inc. 

[Docket  No.  ER94-1099-0021 

Take  notice  that  on  October  31,  1994, 
Eclipse  Energy.  Inc.  (EEI)  filed  certain 
information  as  required  by  the 
Commission's  June  15, 1994 ^letter  order 
in  Docket  No.  ER94-1099-000.  Coj)ies 
of  EEI's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

4.  Nor  Am  Energy  Services 

I  Docket  No.  ER94-1 24  7-001] 

Take  Nottce  that  on  October  21. 1994, 
NorAm  Energy  Services  filed  certain 
information  as  required  by  the 
Commission's  July  25, 1994,  letter  order 
in  Docket  No.  ER94-1247-000.t:opies 
of  informational  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

5.  MidCon  Power  Services  Corporation 

IDocket  No.  ER94-1329-0011 

Take  notice  that  on  October  26,  1994, 
MidCon  Power  Services  Corporation 
(MPS)  filed  certain  information  as 
required  by  the  Commission's  August 
11. 1994.  letter  order  in  Docket  No. 
ER94-1329-000.  Copies  of  MFS's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

6.  Electrade  Corporation 

(Docket  No.  ER94-1478-0021 

Take  notice  that  on  October  28,  1994, 
Electrade  Corporation  (EC)  filed  certain 
information  as  required  by  the 
Commission's  October  12, 1994,  letter 
order  in  Docket  No.  ER94-1478-000. 
Copies  of  EC's  informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

7.  Selkirk  Cogen  Partners.  L.P. 

IDorket  No.  QF89-274-0111 

On  November  3, 1994.  Selkirk  Cogen 
Partners,  L.P.  (Applicant),  tendered  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  provides  certain 
revisions  to  the  text  of  the  application 
for  recertification  filed  on  October  18. 
1994.  No  determination  has  been  made 
that  the  submittal  constitutes  a  complete 
filing. 

Comment  date:  November  28. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Cmex  Energy,  Inc. 

(Docket  No.  ER94-1 3 28-0011 

Take  Notice  that  on  October  14,  1994. 
Cmex  Energy.  Inc  (Cmex)  filed  certain 
information  as  required  by  the 
Commission's  July  12,  1994.  letter  order 
in  Docket  No.  ER94-1 328-000.  Copies 
of  Cmex's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-28260  Filed  11-15-94.  8:45  am] 
BILLING  CODE  e717-01-P 

[Docket  Nos.  2318,  24S2, 2616  A  2539,  2318 
and  2554] 

Niagara  Mohawk  Power  Corp.,  et  al; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
to  Conduct  Site  Visits 

November  9,  1994. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
applications  for  new  license  (relicense) 
from  the  current  owners  and  operators 
of  six  existing  hydropower  projects 
located  on  the  Hudson  River  and  its 
tributaries,  ttie  Sacandaga.  Hoosic,  and 
Mohawk  rivers,  in  Warren.  Saratgoa. 
Albany.  Rensselaer,  and  Washington 
counties.  New  York.  The  Niagara 
Mohawk  Power  Corporation  (NiMO) 
filed  applications  for  four  projects:  the 
E.J.  West  Project.  FERC  No.  2318. 
located  in  Saratoga  County  on  the 
Sacandaga  River;  the  Hudson  River 
Project.  FERC  No.  2482.  consisting  of 
the  Spier  Falls  and  Sherman  Island 
developments  in  Warren  and  Saratoga 
counties  on  the  Hudson  River;  the 
Hoosic  River  Project.  FERC  No.  2616. 
consisting  of  the  Johnsonville  and 


Schaghticoke  developments  in 
Rensselaer  and  Washington  counties  on 
the  Hoosic  River,  and  the  School  Street 
Project.  FERC  No.  2539,  located  Albany 
and  Saratoga  counties  on  the  Mohawk 
River.  Finch.  Pruyn  and  Company.  Inc. 
filed  an  application  for  the  Glens  Falls 
Project.  FERC  No.  2385.  located  in 
Warren  and  Saratoga  counties  on  the 
Hudson  River.  Moreau  Manufacturing 
Corporation  filed  an  application  for  the 
Feeder  Dam  Project.  FERC  No.  2554. 
located  in  Warren  and  Saratoga  counties 
on  the  Hudson  River. 

Upon  review  of  the  applications, 
supplemental  filings,  and  intervener 
submittals,  the  Commission  staff  has 
concluded  that  relicensing  these  six 
projects  would  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Moreover,  given  the  location  and 
interaction  of  the  projects,  staff  is 
considering  preparing  one  multi-project 
Environmental  Impact  Statement  (EIS) 
that  describes  and  evaluates  the 
probable  impacts  of  the  applicants' 
proposed  and  alternative  operating 
procedures,  new  generating  facilities, 
environmental  enhancement  measures, 
and  associated  facilities  for  the  eight 
developments  that  comprise  the  six 
hydropower  projects. 

The  staffs  EIS  will  consider  both  site 
specific  and  cumulative  environmental 
impacts  of  relicensing  the  six  projects, 
and  will  include  economic  and  financial 
analyses. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  by  analyzed  by  the  Commission 
staff  and  considered  in  a  final  EIS. 

One  element  of  the  EIS  process  is 
scoping  and  site  visits.  These  activities 
are  initiated  early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EIS; 

•  Identify  significant  environmental 
issues  related  to  the  operation  of  1  he 
existing  projects; 

•  Determine  the  depth  of  difi  analysis 
for  issues  that  will  be  discussed  in  the 
EIS; and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and.  consequently,  do 
not  require  detailed  analysis  in  the  EIS. 

Site  Visits 

Site  visits  to  the  eight  developments 
that  comprise  the  six  projects  will  be 
held  during  the  three-day  period. 
December  12. 13.  and  14, 1994.  The 
purpose  of  these  visits  is  for  interested 
persons  to  observe  existing  area 
resources  and  site  conditions,  learn  the 
locations  of  proposed  new  facilities,  and 


discuss  project  operational  procedures 
with  representatives  of  NiMO.  Finch, 
Pruyn  and  Company.  Inc..  Moreau 
Manufacturing  Corporation,  and  the 
Commission. 

For  details  concerning  the  site  visits, 
please  contact  Jerry  Sabattis  of  NiMO  in 
Syracuse.  New  York  at  (315)  428-5582, 
David  Manny  of  Finch,  Pruyn  and 
Company.  Inc.  in  Glens  Falls.  New  York 
at  (518)  793-2541.  and  Kenneth  Oriole 
of  Moreau  Manufacturing  Corporation 
in  Syracuse,  New  York  at  (315)  471- 
2881. 

Scoping  Meetings 

The  Commission  staff  will  conduct 
two  scoping  meetings:  the  evening 
meeting  will  be  designed  to  obtain  input 
from  the  general  public,  while  the 
morning  meeting  will  focus  on  resource 
agency  concerns.  These  meetings  will  be 
held  in  Glens  Falls,  New  York, 
sometime  in  March,  1995.  The  dates  and 
locations  of  these  meetings  will  be  the 
subject  of  future  aimouncement. 

For  further  information,  please 
contact  Edward  R.  Meyer  in  Washington 
DC.  at  (202)  208-7998. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-28210  Filed  11-15-94;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  CP95-46-000,  et  al.] 

Big  Sandy  Gas  Co.,  et  aL;  Natural  Gas 
Certificate  Filings 

November  7, 1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Big  Sandy  Gas  Co. 

(Docket  No.  CP95-46-000| 

Take  notice  that  on  October  31,  1994, 
Big  Sandy  Gas  Company  (Big  Sandy), 
15375  Memorial  Drive,  Houston.  Texas 
77079.  filed  a  petition  for  declaratory 
order  in  Docket  No.  CP95-46-000, 
requesting  that  the  Commission  declare 
that  Big  Sandy's  proposed  acquisition, 
ownership,  and  operation  of  certain 
natural  gas  gathering  systems  and  other 
facilities  currently  owned  by  CNG 
Transmission  (CNGT)  would  not  subject 
Big  Sandy  or  any  portion  of  its  facilities 
or  services  to  the  jurisdiction  under  the 
Natural  Gas  Act  (NGA).  all  as  more  hilly 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Big  Sandy  seeks  a  declaratory  order 
finding  that  the  facilities  Cabot  wishes 
to  acquire  from  CNGT  will  be  gathering 
facilities  exempt  fi-om  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  NGA.  CNGT  filed  on  October  21. 


1994  in  Docket  No.  CP95-32-O00,  a 
proposal  to  abandon  these  facilities 
located  in  Boone,  Kanawha,  and  Raleigh 
Counties,  West  Virginia.  While  Cabot  is 
the  party  having  agreed  to  purchase 
these  assets  from  CNGT.  the  parties 
anticipate  that  if  this  petition  is  granted, 
the  pipeline  and  compressor  facilities 
will  actually  be  conveyed  to  Cabot's 
subsidiary  Big  Sandy,  and  the  reserves 
and  wells  will  be  conveyed  to  Cabot. 

The  Commission,  in  Docket  Nos. 
CP93-198-000  and  CP93-20O-000. 
issued  an  order  on  July  21.  1994,  (68 
FERC  61,194,  currently  pending 
rehearing)  preliminarily  approving 
CNGT's  application  to  abandon  certain 
other  gathering  facilities  Big  Sandy 
proposes  to  acquire  from  CNGT.  In  that 
same  order,  the  Commission  declared 
that  upon  their  acquisition  by  Big 
Sandy,  the  gathering  facilities  would  be 
exempt  from  the  Commission's 
jurisdiction  under  the  NGA  ("Big  Sandy 
I"). 

Big  Sandy  says  that  it  is  a  wholly- 
owTied  subsidiary  of  Cabot  Oil  &  Gas 
Corporation  (Cabot)  and  that  Big  Sandy 
owns  no  jurisdictional  facilities. 

Big  Sandy  argues  that  the  facilities  to 
be  transferred  to  Big  Sandy  meet  the 
physical  and  non-physical  criteria  for 
determining  gathering  as  set  forth  in 
Farmland  Industries,  Inc.,  23  FERC 
61,063  (1983),  as  modified  by 
subsequent  Commission  orders.  Big 
Sandy  states  that  the  diameters  and 
lengths  of  the  facilities  to  be  acquired 
are  consistent  with  the  conclusion  that 
the  facihties  are  primarily  gathering 
facilities.  Most  of  the  lines  are  less  than 
1  mile  in  length.  More  than  three- 
fourths  of  the  pipe  to  be  acquired  are  12 
inches  or  less  in  diameter.  Most  is  six 
inches  or  less  in  diameter.  There  are  no 
processing  plants  on  or  connected  to  the 
facilities.  There  is  one  compressor 
station,  Whitesville,  that  functions  as  a 
field  compressor.  The  wellhead  pressure 
feeding  into  the  Whitesville  System  is 
very  low,  operating  at  approximately  50 
pounds  per  square  inch-gauge.  The 
Whitesville  Compressor  Station  is  at  the 
terminus  of  a  portion  of  the  facilities  to 
be  acquired.  It  is  in  the  middle  of 
another  CNGT  production  area  and  is 
connected  to  CNGT's  12"  TL-263  fine 
which.  Big  Sandy  argues,  likely  would 
also  be  found  to  be  gathering.  Big  Sandy 
says  that  when  considered  in  the 
context  of  the  entire  area  in  which  they 
are  located,  the  facilities  are  in  the 
central  portion  of  a  producing  region 
surrounded  by  and  connected  to  wells 
and  other  gathering  lines.  Big  Sandy 
states  that  the  system  is  akin  to  a 
"spider  web"  and  that  the  facilities  to  be 
acquired  do  not  even  comprise  the 
whole  spider  web.  Only  a  part  of 


CNGT's  facilities  in  this  area  are  being 
acquired  by  Big  Sandy. 

With  respect  to  non-physical  criteria. 
Big  Sandy  notes  that  it  operates 
exclusively  in  West  Virginia,  and  when 
it  acquires  the  Big  Sandy  I  facilities  that 
are  currently  pending  rehearing,  it  will 
own  exclusively  gathering  facilities.  Big 
Sandy  argues  that  in  Koch  Hydrocarbon 
Co.,  56  FERC  61,374,  62,432(1991).  and 
Tom  Brown,  Inc.,  57  FERC  61.103. 
61,400  (1990),  the  Commission  declared 
both  facilities  in  question  to  be 
gathering  facilities,  noting  that  Koch 
previously  had  limited  its  ser\'ice  in  the 
area  to  gathering,  and  that  Brown  had 
limited  its  activities  in  the  area  to 
exploration  and  production.  Further, 
Big  Sandy  states  that  the  Commission 
found  as  well  that  Brown  neither  owned 
nor  provided  any  jurisdictional  service 
nor  ovmed  any  jurisdictional  facilities. 

Big  Sandy  has  agreed  in  writing  to 
provide  non-jurisdictional  gathering 
services  on  an  open-access  basis  for  all 
of  CNGT's  existing  customers  at  rates  no 
higher  than  those  currently  being 
charged  by  CNGT.  Big  Sandy  says  that 
it  intends  to  operate  Qie  facilities  to  be 
acquired  in  Big  Sandy  I  in  conjunction 
with  the  facilities  that  are  the  subject  of 
the  instant  petition.  As  a  result.  Big 
Sandy  states  that  shippers  shall  only 
pay  a  single  rate  for  gathering  services 
regardless  of  the  distance  and  facilities 
over  which  the  gas  must  flow.  Big 
Sandy  says  that  those  entities  now 
relyiftg  upon  service  will  be  assured  of 
continuing  to  receive  such  service  by 
execution  of  a  gathering  agreement 
neither  materially  different  from  nor 
more  expensive  than  they  currently 
receive  from  CNGT.  As  for  service  to 
Hope  Gas.  Inc.,  (Hope)  an  affiliate 
distribution  company  with  sales  meters 
on  the  facilities  to  be  acquired,  Big 
Sandy  states  that  service  will  be 
continued  through  a  gas  sales  contract 
between  a  Big  Sandy  affiliate  and  Hope. 

Comment  date:  November  28,  1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Williston  Basin  Interstate  Pipeline 
Co. 

(Docket  .No.  CP95-47-0001 

Take  notice  that  on  November  2. 
1994.  Williston  Basin  Interstate 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP95-47-000  pursuant  to  Section 
157.211(a)(1)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  deliver 
natural  gas  to  Montana-Dakota  Utilities 
Company  (Montana-Dakota)  under  the 
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blanket  certificate  issued  in  Docket  No. 
CP82-487-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

VVilliston  Basin  proposes  to  transport 
up  to  50  Mcf  per  day  of  natural  gas  to 
Montana- Dakota,  a  local  distribution 
company,  for  ultimate  use  by  the 
residents  of  the  Trestle  Valley  Heights 
Subdivision  (Trestle  alley),  southwest  of 
Minot,  North  Dakota.  VVilliston  Basin 
would  provide  natural  gas 
transportation  deliveries  to  Montana- 
Dakota  under  Rate  Schedules  FT-1  and/ 
or  rr-l  of  WiUiston  Basin's  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
The  delivery  point  for  the  gas  to  serve 
Trestle  Valley  is  an  existing  tap,  so  there 
would  be  no  construction  costs. 

Comment  date:  December  22.  1994,  in 
accordance  with  StandaJrd  Paragraph  G 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Co. 

1  Docket  No.  CP95-^8-000l 

Take  notice  that  on  November  2, 
1994,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa.  Oklahoma 
74101,  filed  in  Docket  No.  CP95-48-000 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  install  a  4-inch  tap, 
approximately  2.000  feet  of  6-inch- 
diameter  lateral  pipeline,  measuring  and 
appurtenant  faciUties  to  deliver 
transportation  gas  to  Ag  Processing  Inc. 
(Ag  Processing)  in  Buchanan  County, 
Missouri,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  install  the  facilities 
on  WNG's  8-inch-diameter  line  XS-2  in 
Section  30,  Township  57  South,  Range 
35  West,  Buchanan  County,  Missouri  to 
dehver  transportation  gas  to  Ag 
Processing  for  its  soybean  processing 
plant.  The  aimual  volume  delivered  is 
estimated  by  WNG  to  be  approximately 
126,000  Dth  initially  and  increase  to 
1,440.000  Dth  by  the  third  year.  The 
initial  peak  day  volume  is  estimated  by 
WNG  to  be  1,030  Dth  and  increase  to 
6,890  Dth  by  the  third  year.  WNG  states 
that  the  total  volume  to  be  delivered  to 
Ag  Processing  will  not  exceed  the  total 
volume  authorized  prior  to  this  request. 
WNG  states  the  cost  to  construct  the 
facilities  is  approximately  $74,900 
which  will  be  reimbursed  by  Ag 
Processing. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff,  and  that 


it  has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

WNG  also  states  that  this  proposal 
will  not  significantly  affect  a  sensitive 
environmental  area. 

Comment  date:  December  22, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Equitrans.  Inc. 

[Docket  No.  CP95-33-0001 

Take  notice  that  on  November  3, 
1994,  Equitrans,  Inc.  (Equitrans),  3500 
Park  Lane.  Pittsburgh,  Pennsylvania 
15275.  filed  in  Docket  No.  CP95-53-000 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  and  operate  a 
delivery  tap  in  Waynesburg, 
Pennsylvania  under  Equitrans's  blanket 
certificate  issued  in  Docket  No.  CP83- 
508-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  install  one 
delivery  tap  in  Waynesburg. 
Pennsylvania  to  provide  gas 
transportation  service  to  Equitable  Gas 
Company.  Equitrans  states  that  the 
projected  quantity  of  gas  to  be  delivered 
will  be  approximately  1  Mcf  on  a  peak 
day. 

Comment  date:  December  22. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Equitrans,  Inc. 

IDocket  No.  CP95-54-0001 

Take  notice  that  on  November  3, 
1994,  Equitrans.  Inc.  (Equitrans),  3500 
Park  Lane,  Pittsburgh,  Pennsylvania 
15275,  filed  in  Docket  No.  CP95-54-000 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  install  one  delivery  tap 
under  Equitrans'  blanket  certificate 
issued  in  Docket  No.  CP83-508-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  install  a 
deUvery  tap  in  Braxton  County,  West 
Virginia,  to  provide  natural  gas 
transportation  service  to  Equitable  Gas 
Company,  a  division  of  Equitable 
Resources,  Inc.  Equitrans  states  that  the 
quantity  of  gas  to  be  delivered  through 
the  proposed  delivery  tap  will  be  1  Mcf 
on  a  peak  day. 


Comment  date:  December  22, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10),  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
th%  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
£md  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
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for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  94-28202  Filed  11-15-94;  8:45  am] 

•ILUNC  CODE  triT-Ot-P 


[Docket  No.  CP95-42-000,  et  al.] 

NorAm  Gas  Transmission  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

November  8, 1994. 

Take  notice  that  the  following  filings 
I  lave  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Co. 

IDocket  No.  CP95-42-0001 

Take  notice  that  on  October  31, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
42-000  a  request  pursuant  to 
§§  157.205, 157.208  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.208, 157.216)  for  authorization  to 
construct  and  operate  facilities  and  to 
abandon  facilities  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  et  al.,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  replace  and 
rearrange  certain  marketing  lateral 
segments  located  in  Stephens  County, 
Oklahoma.  NGT  describes  the  pipe 
segments  as  generally  being  old  and 
deteriorated.'  NGT  advises  that  delivery 
points  for  two  of  Arkls's  domestic 
customers  and  one  6-iuch  check  meter 
on  Line  10  would  be  relocated  to  the 
new  line  10  segment. 

NGT  states  that  the  project  would 
involve  the  installation  of 
approximately  5,050  feet  of  10-inch  pipe 
(replacement  Line  10  segment)  and  20 
feet  of  B-inch  pipe  (to  connect  Line 
ADT-8  to  Line  11-3  at  pipeline  station 
no.  611+20).  NGT  states  that  it  would 
abandon  in  place  the  following: 

(1)  Two  segments  of  Line  10,  totaling 
5,034  feet  of  6-inch  pipe, 

(2)  Two  segments  of  Line  10-1, 
totaling  2,035  feet  of  8-inch  pipe. 

(3)  A  segment  of  Line  11-3,  totaling 
2,980  "feet  of  10-inch  pipe,  except  for  the 
Hell  Creek  crossing  which  would  be 


'  NGT  states  that  Lines  10, 10-1,  and  11-3  were 
acquired  through  a  merger  with  Consolidated  Gas 
Utilities  Corporation  (24  FPC  91  (I960)),  and 
deliver  gas  to  townborder  stations  served  by  Arkla, 
a  diviaion  of  NorAm  Energy  Corp  (Arkla). 


used  as  part  of  replacement  Line  10,^ 
and 

(4)  A  segment  of  Line  ADT-8,  totaling 
610  feet  of  8-inch  pipe. 

NGT  explains  that  the  project  would 
permit  it  to  consolidate  the  operations 
of  the  abandoned  segments  to  continue 
service  within  the  existing  certificated 
entitlement  to  Arkla,  through  the  new 
10-inch  segment  of  Line  10.  NGT 
estimates  that  the  total  cost  of  the 
replacement  faciHties  would  be 
$244,743. 

Comment  date:  December  23, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP95-49-0001 

Take  notice  that  on  November  3, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
49-000  a  request  pursuant  to  Sections 
157.205(b)  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  for  authorization  to  operate 
three  existing  dehvery  point  facilities 
that  were  initially  constructed  imder 
Section  311(a)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tlie  request  for  authorization  states 
that  Tennessee  has  constructed  a 
number  of  dehvery  points  under  Section 
311(a)  of  the  NGA  for  use  in  the 
transportation  of  natural  gas  under 
Subpart  B  of  Part  284  of  the 
Commission's  Regulations.  Since 
Tennessee  now  renders  significant 
transportation  of  natural  gas  under  its 
Subpart  G  blanket  certificate,  it  states  it 
is  imperative  that  maximum  flexibifity 
be  attained  so  that  its  facilities  can  be 
used  for  the  benefit  of  all  customers  on 
Tennessee's  system. 

Tennessee  states  that  the  location  of 
the  deliver}'  points  are  in  Tuscarawas 
County,  Ohio,  Plaquemines  Parish, 
Louisiana  and  Albany  County,  New 
York. 

It  is  stated  that  delivery  volumes 
through  the  existing  delivery  points 
would  not  impact  Tennessee's  peak  day 
and  annual  deHveries;  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff;  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Tennessee's  other 
customers. 


'  NGT  advise*  that  the  Hell  Creek  crossing  on 
Line  11-3  was  replaced  in  1990. 


Comment  date:  December  23, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  National  Fuel  Gas  Supply  Corp. 

[Docket  No.  CP95-5O-00O 

Take  notice  that  on  November  3. 
1994,  National  Fuel  Gas  Supply 
Corporation  (National),  10  Lafayette 
Square.  Buffalo,  New  York,  14203.  filed 
an  application  with  the  Commission  in 
Docket  No.  CP95-50-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  for  authorization  to 
refunctionalize  33  pipeline  segments 
with  14  appurtenant  metering  and 
regulating  stations  in  the 
Commonwealth  of  Pennsylvania  from 
production  and  gathering'  to 
transmission  effec'  ve  March  1, 1995,  all 
as  more  fully  set  forth  in  the  application 
which  is  open  to  the  public  for 
inspection. 

National  proposes  to  refunctionalize 
33  pipeline  segments  with  14 
appurtenant  metering  and  regulating 
stations  in  Clarion.  Crawford,  Elk,  Erie, 
and  Jefferson  Counties,  Pennsylvania. 
The  pipeline  segments  vary  between  78 
and  47,183  feet  in  length  and  between 
two  and  eight  inches  in  diameter. 
National  states  that  it  currently 
classifies  these  facilities  as  production 
and  gathering  for  accounting  purposes. 
National  proposes  to  reclassify-  these 
facilities  as  transmission.  National  also 
states  that  the  total  net  book  value  of  the 
pipeline  segments,  associated  metering 
and  regulating  stations,  and  rights-of- 
way  that  it  proposes  to  refunctionalize 
amounts  to  $2,575,600. 

Comment  date:  November  29, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Coluinbia  Gas  Transmission  Corp.; 
Columbia  Gulf  Transmission  Co.;  Texas 
Gas  Transmission  Corp. 

[Docket  No.  CP95-60-0001 

Take  notice  that  on  November  4,  j 

1994,  Columbia  Gas  Transmission  I 

Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314-1599,  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf),  1700  MacCorkle  Avenue,  S.E., 
Charleston,  West  Virginia  25314-1599, 
and  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  3800  Frederica 
Street,  Owensboro,JCentucky  42301, 
jointly  as  the  Companies,  filed  in  Docket 
No.  CP95-60-000,  an  apphcation 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  granting  permission 
and  approval  to  abandon  certain 
exchange  of  gas  by  Columbia  and  Texas 
Gas  into  their  systems  which  obviated    • 
the  Tieed  to  construct  and  replace 
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certain  facilities  located  in  the  South 
Bosco  Field,  Acadia  Parish,  Louisiana 
and  the  North  Chalkley  Field,  Calcasieu 
Parish.  Louisiana  and  provide  certain 
operational  benefits  for  Texas  Gas' 


system.  The  Companies  state  that  the 
exchanges  are  no  longer  required,  as 
Columbia  has  terminated  the  gas 
purchase  agreements  and  any 
operational  benefits  to  Texas  Gas 


provided  under  these  exchanges  have 
ceased  to  exist.  The  exchange  authority 
for  which  the  Companies  are  seeking 
abandonment  authority  are  as  follows: 


Docket  No. 


Volume 
(Mcfd) 


Company 


Rate 
schedule 


CP71-86  . 
CP71-86  . 
CP71-86  . 
CPW-317 
CP71-317 
CP71-317 


15,000 

15.000 

15,000 

2.000 

2.000 

2,000 


Columbia 

Columbia  Gulf 

Texas  Gas  

Columbia 

Columbia  Gulf 
Texas  Gas  


X-11 

X^ 

X-36 

X-32 

X-7 

X-38 


Comment  date:  November  29, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  juri.sdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  157.205 
of  the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

I  PR  Doc.  94-28261  Filed  11-15-94;  8:45  am) 
BILLING  COOE  6717-01-P 


[Docket  No.  CP9&-69-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

November  9,  1994. 

Take  notice  that  on  November  4, 
1994,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP95-59-000 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate  a 
delivery  point  in  Yavapai  County, 
Arizona  for  Citizens  Utilities  Company 
(Citizens)  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


El  Paso  proposes  to  construct  and 
operate  a  new  delivery  point  on  the  20- 
inch  Maricopa  County  Line  to  permit 
the  firm  transportation  and  delivery  of 
natural  gas  to  Citizen's  residential  and 
commercial  requirements  in  and  near 
the  City  of  Prescott,  Arizona. 

El  Paso  says  that  the  proposed 
delivery  to  Citizens  will  be 
accomplished  without  deteriment  or 
disadvantage  to  El  Paso's  other 
customers  and  that  upon  receipt  of  the 
requested  authorization  it  will  amend 
Exhibit  B  of  the  Transportation  and 
Service  Agreement  between  El  Paso  and 
Citizens  (dated  August  28, 1991;  initial 
transportation  report  filed  October  29, 
1991  in  Docket  No.  ST92-371-000). 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  lequest 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Seftretary. 

(PR  Doc.  94-28212  Filed  11-15-94:  8:45  am] 
BILLING  COOE  6717-01-M 


[Project  No.  11139-001  Alaska] 

Kodiak  Electric  Association;  Notice  of 
Surrender  of  Preliminary  Permit 

November  9, 1994. 

Take  notice  that  Kodiak  Electric 
Association,  Permittee  for  the  Terror 
Lake  Release-Water  Project  No.  11139. 
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has  requeued  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  11139  was  issued 
January  30, 1992,  and  would  have 
expired  February  28, 1995.  The  project 
would  have  been  located  in  Kodiak 
National  Wildlife  Refuge,  on  the  Terror 
River,  on  Kodiak  Island,  Alaska. 

The  Permittee  filed  the  request  on 
October  24, 1994,  and  the  preliminar>' 
prrmit  for  Project  No.  11139  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
r-?rrain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
clay 

LoisD.Ciashell, 

Secretary. 

iF'R  Doc.  94-28208 Filed  11-15-94:  8:45  ami 

BILLING  CODE  6717-01-M 


[Project  No.  11361-001  Wastiington] 

May  Creek,  Inc.;  Notice  of  Surrender  of 
Preliminary  Permit 

November  9.  1994. 

Take  notice  that  May  Creek.  Inc.. 
Permittee  for  the  May  CreeJt  Project  No. 
1 1361 ,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11361  was  issued  April  14,  1993,  and 
would  have  expired  March  31.  1996. 
The  project  would  have  been  located  on 
Lake  Isabel,  in  the  Mount  B^er- 
Snoqualmie  National  Forest .  in  ' 

Snohomish,  County,  Washington. 

The  Permittee  filed  the  request  on 
October  11, 1994,  and  the  preliminarv 
permit  for  Project  No.  11361  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unles.s 
that  day  is  a  Saturday.  Sundav  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  fir.st 
busines;  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  CasheU, 
Sacretary. 

(PR  Doc.  94-28206  Filed  1 1-15-94:  8:45  ami 
BILLING  COOE  6717-01-M 


[Project  264S-045-NV] 

Niagara  Mohawk  Power  Corp.;  Notice 
to  Conduct  Site  Visits 

November  9. 1994. 

The  Federal  Energy  Regulatory- 
Commission  (Commission)  has  received 
an  application  for  new  license 
(relicense)  fi-om  Niagara  Mohawk  Power 
Corporation  (NiMO),  the  current  owner 
and  operator  of  the  Beaver  River  Project. 
The  project  consists  of  eight  existing 
hydropower  developments  located  on 
the  Beaver  River  in  the  towns  of  Webb 
(Herkimer  County).  Watson  and 
Croghan  (Lewis  County),  New  York. 
(NiMO  filed  an  application  for  the 
Beaver  River  Project  on  November  29. 
1991. 

The  Commission  staff  is  in  the 
process  of  reviewing  the  application.  As 
part  of  this  review,  site  visits  to  the 
eight  developments  that  comprise  the 
project  will  be  held  during  a  three  day 
period,  December  5,  6  and  7,  1994.  The 
purpose  of  these  site  visits  is  for 
interested  persons  to  observe  existing 
area  resources  and  site  conditions  and 
discuss  project  operational  procedures 
and  proposed  enhancements  with 
representatives  of  NiMO  and  the 
Commission. 

For  details  concerning  the  site  visits, 
please  contact  Gregg  Carrington  of 
NiMO  in  Syracuse,  New  York  at  (315)   • 
428-5583. 

For  further  information,  please 
contact  Tom  Camp  at  (202)  219-2832. 
Lois  D.  Csshell, 
Secretary. 

(PR  Doc.  94-28209  Piled  11-15-94:  8:45  am) 
BILUNG  CODE  6717-01-M 

[Project  No.  11299-001  California] 

Peak  Power  Corp.;  Notice  of  Surrender 
of  Preliminary  Pennit 

November  9, 1994. 

Take  notice  that  Peak  Power 
Corporation.  Permittee  for  the  West 
Mesa  Modular  Pumped  Storage  Project 
No.  11299.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11299  was  issued  September  2, 1992, 
and  would  have  expired  October  31. 
1995.  The  project  would  have  been 
located  in  the  Fish  Creek  Mountains, 
approximately  23  miles  northwest  of  El 
Centre,  California. 

The  Permittee  filed  the  request  on 
October  26, 1994,  and  the  preliminarj- 
permit  for  Project  No.  11299  Shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFTl 


385.2007,  in  which  case  he  permit  shall 

remain  in  effect  through  the  first 

business  day  following  that  day.  New 

applications  involving  this  project  site, 

to  the  extent  provided  for  under  18  CFR 

Part  4,  may  be  filed  on  the  next  business 

day. 

Lois  D.  Cashell, 

Secretan: 

[PR  Dor.  94-28207  Filed  11-15-94:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  ER94-91S-000] 

Soultiem  indiane  Gas  and  Electric  Co.; 
Notice  of  Filing 

November  9,  1994. 

Take  notice  that  on  October  21, 1994, 
Southern  Indiana  Gas  and  Electric 
(SIGECO)  tendered  for  filing  cost 
information  in  support  of  its  December 
21, 1993.  filing  in  the  captioned  docket, 
which  requested  a  one  (1)  year 
extension  of  the  FPC  Rate  Schedule  No 
29  between  SIGECO  and  Alcoa 
Generating  Corporation  (AGC). 

The  filing  of  the  cost  information  is  in 
response  to  the  Commission's  request 
for  information  concerning  SIGECO's 
Rate  Schedule  RS.  which  was  used  as  a 
price  cap  on  standby  electrical  energv 
sales  from  SIBGO  to  AGC  under  FPC 
Rate  Schedule  No.  29. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  January  12,  1994.  as 
was  requested  in  the  December  21 ,  1993 
filing. 

Any  fjerson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
21 1  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  21.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avaUable  for  public 
inspection. 
Lois  O.  Cashell, 
Secretan- 
[PR  Doc.  94-26211  Filed  11-15-94,  8.45  am] 

BILLING  CODE  •7T7.«1-M 
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[Docket  No.  TM95-4-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  9, 1994. 

Take  notice  that  on  November  4, 
1994,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Eighteenth 
Revised  Fourth  Revised  Sheet  No.  50, 
which  tariff  sheet  is  proposed  to  be 
effective  November  1, 1994. 

TGPL  states  that  the  purpose  of  the 
filing  is  to  track  a  fuel  change 
attributable  to  the  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT,  which  service  underlies 
the  service  provided  by  TGPL  under  its 
Rate  Schedule  FT-NT.  This  tracking 
filing  is  being  made  pursuant  to  Section 
4  of  TGPL's  Rate  Schedule  FT-NT. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  its  FT-NT 
customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  IX!  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  17,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary: 
[PR  Doc.  94-28205  Filed  11-15-94:  8:45  am] 

BILUNQ  CODE  e717-01-M 


[Docket  No.  CP9&-40-000] 

Koch  Gateway  Pipleilne  Co.;  Request 
Under  Blanket  Authorization 

Novemtier  9.  1994. 

Take  notice  that  on  October  27, 1994, 
Koch  Gateway  Pipeline  Company  (Koch 
Gatewav),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP95— 4CM)00  a  request  pursuant  to 
§§157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  acquire  a 
six-inch  metering  and  regulating  station 


from  Gulf  South  Pipeline  Company 
(Gulf  South),  under  Koch  Gateway's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  states  that  the  metering 
and  regulating  station  is  located  on  its 
Index  198-3  transmission  line  in 
Calcasieu  Parish.  Louisiana.  Koch 
Gateway  proposes  to  acquire  and 
operate  as  its  own  jurisdictional  facility, 
a  skid-mounted  dual  six-inch  metering 
and  regulating  station  and 
appurtenances  from  Gulf  South,  an 
intrastate  pipeline  company.  The  meter 
station  currently  sen.'es  Vista  Chemical 
Corporation  (Vista),  and  end  user,  near 
Lake  Charles  in  Calcasieu  Parish, 
Louisiana  with  natural  gas  deliveries 
under  Koch  Gateway's  ITS  Rate 
Schedule  which  was  authorized  in 
Docket  No.  ST94-3043. 

Koch  Gateway  states  that  the 
acquisition  will  not  require  any 
construction  or  ground  disturbance. 
There  is  not  to  be  any  impact  on  Koch 
Gateway's  curtailment  plan  since  there 
are  no  changes  proposed  in  the  existing 
level  of  service.  The  service  provided 
through  these  facilities  will  remain 
within  the  current  entitlements 
provided  in  the  existing  ITS  agreement 
with  Koch  Gateway.  The  capacity  is 
sufficient  enough  for  Koch  Gateway  to 
render  the  proposed  service  without 
detriment  or  disadvantage  to  its  other 
existing  customers. 

Any  person  or  the  Commissions  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  1 57.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell, 
Secretary. 

|FR  Doc.  94-28213  Filed  11-15-94;  8:45  am) 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00396;  FRL  4921-2] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meeting:  change 
on  meeting  location. 

SUMMARY:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA),  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  a  draft 
proposal  rule  for  40  CFR  part  158. 
Pesticide  Registration  Data 
Requirements.  Much  of  the  proposed 
rule  would  implement  changes  in 
practice  already  made  by  the  Office  of 
Pesticide  Programs  in  the  course  of 
registration  and  reregistration. 

DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday,  November  29 
and  30.  1994,  from  8:30  a.m.  to  4:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
Crystal  Gateway  Marriott,  1700  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  979-6332. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Robert  B.  Jaeger,  Designated 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs.  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  815B. 
CM#2.  1921  Jefferson  Davis  Highwav. 
Arlington,  VA,  (703)  305-5369  or  7351. 

Copies  of  documents  may  be  obtained 
by  contacting:  By  mail:  Public  Docket 
and  Freedom  of  Information  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs,  U.S. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC.  20460. 
Office  location  and  telephone  number: 
Rm.  1128  Bay,  CM#2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5805  or  5454. 

SUPPLEMENTARY  INFORMATION:  Please 
note  the  change  in  the  meeting  location 
and  the  change  in  the  telephone  number 
for  the  Public  Docket  from  the  original 
Federal  Register  Notice  published 
September  21, 1994  (59  FR  48416). 

List  of  Subjects 

Environmental  protection. 


Dated:  November  7, 1994. 

Stephanie  R.  Irene, 

Director.  Health  Effects  Division  Office  of 
Pesticide  Programs. 

IFR  Doc.  94-28144  Filed  11-15-94;  8:45  am] 
BILLMG  CODE  6S60-S&-F 

[OPP-1 80952;  FRL  4«19-2] 

Rcsceipt  of  Application  for  Emergency 
Exemption  to  use  Imldacioprid; 
Solicitation  of  Public  Corriment 

AGENCY:  Environmental  Protection 

Agt^ncy  (EPA). 

ACVION:  Notice. 

SUMMARY:  EPA  has  revived  a  specific 
exemption  request  from  ihe  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticide 
imldacioprid  (CAS  105827-73-9)  to 
treat  up  to  50,000  acres  of  tomatoes  to 
control  the  sweet  potato  whitefly  (also 
referred  to  as  the  silverleaf  whitefly.) 
The  Applicant  proposes  the  first  food 
use  of  an  active  ingredient;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
sobciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180952."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Section,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Floor  6.  Crystal  Station  #1 , 
2800  Jefferson  Davis  Highway. 
ArHngton.  VA.  (703-308-8791). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  her  discretion,  e.xempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imldacioprid 
on  tomatoes  to  control  the  sweet  potato, 
or  silverleaf  whitefly.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

Whiteflies  have  been  a  problem  in  the 
"desert-cropping  systems"  in  California 
and  Arizona  for  some  time,  but  in  the 
late  1980s,  a  new  strain  was  discovered, 
which  appears  to  be  much  more  prolific 
than  the  standard  strain,  and  resistant  to 
many  insecticides.  Whiteflies  are 
common  on  many  wild  and  cultivated 
crops  such  as  tomatoes,  cotton, 
cucurbits  and  solanaceae.  The 
Applicant  states  that  this  pest  first 
caused  economic  impacts  in  Florida  in 
1987.  and  since  then,  its  impacts  have 
rapidly  expanded  over  the  total 
production  area.  This  whitefly  causes  ' 
direct  damage  to  the  tomato  plant 
through  its  feeding  activity  and  the 
production  of  honeydew  which 
enhances  sooty  mold  development.  This 
pest  also  causes  a  physiological  disorder 
resulting  in  irregular  ripening  of  fruit, 
believed  to  be  caused  by  transmission  of 
a  geminivirus.  The  Applicant  claims 
that  significant  economic  losses  will 
occur  without  adequate  control,  which 
is  not  being  achieved  with  the  currently 
registered  compounds. 

Along  with  this  request,  the  Applicant 
has  also  requested  a  specific  exemption 
for  use  of  a  different  chemical 
(fenpropathrin)  on  tomatoes,  also  for 
control  of  whiteflies.  The  Applicant 
justifies  requests  for  two  chemicals,  by 
stating  that  the  imidacloprid  would  be 
applied  at  or  near  transplanting,  as  a 
soil-incorporated  treatment;  since 
imidacloprid  is  a  systemic,  it  would  be 
taken  up  by  the  small  tomato 
transplants,  and  protect  them  fi-om 
whitefly  feeding  during  this  early  stage 
of  development.  The  Applicant  states 
that  fenpropathrin.  being  nonsystemic. 
is  only  of  use  as  a  foliar  spray,  which 
is  of  little  value  during  the  early  phase. 


of  development,  as  there  is  limited  leaf 
area  at  that  time.  Thus  the  Applicant 
proposes  that  use  of  fenpropathrin  be 
allowed  later  in  the  crop  season,  as  a 
foliar  treatment,  to  maintain  season-long 
control.  The  Applicant  indicates  that 
imidacloprid  would  not  be  of  use  as 
both  a  soil  treatment  and  a  foliar  spray. 
because  its  mode  of  action  is  such  that 
resistance  development  is  a  concern. 
The  Registrant  of  imidacloprid  will  not 
support  the  use  of  this  chemical  furt-her 
into  the  growing  season  for  this  reason. 
The  A-pplicant  claims  that  without 
control  of  this  pest,  individual  fields 
could  experience  100  percent  yield  loss. 
Irregular  ripening  can  reduce  yields  by 
36  to  100  percent;  and  direct  feeding 
losses  can  be  as  much  as  10  to  15 
percent. 

The  AppUcant  proposes  to  applv 
imidacloprid  at  a  maximum  rate  of  0.25 
lb.  (drffactive  ingredient  (16  fluid  oz. 
of  product)  per  acre  with  a  maximum  of 
one  application  per  crop  season  on  up 
to  50.000  acres  of  tomatoes.  Therefore, 
use  under  this  exemption  could 
potentially  amount  to  a  maximum  total 
of  12,500  lbs.  of  active  ingredient,  or 
6.250  gal.  of  product.  This  is  the  second 
time  that  the  Applicant  has  applied  for 
the  use  of  imidacloprid  on  tomatoes, 
and  an  exemption  was  issued  for  this 
use  last  year.  Additionally,  the 
Applicant  requested,  and  was  granted, 
specific  exemptions  for  the  use  of 
fenpropathrin  for  whitefly  control  in 
tomatoes  for  the  past  4  years  (this  is  the 
fifth  consecutive  year  for  this  request  for 
fenpropathrin). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  the  first  food  use  of  an  active 
ingredient.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agri^  ulture  and 
Consumer  Services. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 
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Dated:  October  31. 1994. 

Stephen  L.  JohnsMi, 

Director,  Registmtion  Division,  Offtce  of 
Pesticide  Prog^ms. 

|FR  Doc.  94-28297  Filed  11-15-94;  8  4S  ami 

eaLMG  CODE  cs«»-«e-r 

[OPP-30362A;  FRL-491B-S) 

PMC  Specialties  Group  Inc.;  Approval 
of  Pesticide  Product  Registrations 

AGENCY:  Environmental  Pmtpction 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  PMC  Specialties  Group. 
Inc.,  to  conditionally  register  four 
pesticide  products  containing  a  new 
active  ingredient  not  included  in  any 
previously  regi.stered  products  pursuant 
to  the  provisions  of  section  3(e)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest, Product  Manager 
(PM)  14,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs,  401  M  St., 
SVV.,  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm. 
219,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202.  (703-305-6600). 
SUPPLEMENTARY  INFORMATION:  EPA 
i.ssued  a  notice,  published  in  the 
Federal  Register  of  April  29.  1994  (59 
FR  22160).  which  announced  that  PMC 
Specialties  Group,  Inc.,  501  Murray 
Road,  Cincinnati,  OH  45217.  bad 
submitted  four  applications  to 
conditionally  register  the  pesticide 
products  ReJeX-iT  AP-50,  ReJeX-iT  TP- 
40.  ReJeX-iT  MA,  and  ReJeX-iT  AG-36 
(File  Symbols  58035-A.  58035-T, 
58035-1,  and  58035-O),  containing  the 
active  ingredient  methyl  anthranilate 
(CAS  No.  134-20-3)  at  50.  40, 100,  and 
14.5  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

The  applications  listed  below  were 
approved  on  September  16, 1994,  for  the 
following  products: 

1.  ReJeX-iT  AP-50  for  the  reduction  of 
bird  activity  on  temporary  pools  of 
water,  except  those  bordering  airports 
(EPA  Reg.  No.  58035-6). 

2.  ReJeX-iT  AP-40  for  the  reduction  of 
bird  activity  on  landfills,  tailing  ponds, 
and  impoundments  (EPA  Reg.  No. 
58035-7). 

3.  ReJeX-iT  MA  for  formulation  use 
only  of  registered,  end-use  products  for 
bird  control  (EPA  Reg.  No.  58035-8). 

4.  ReJeX-iT  AG-36  Tor  use  to  repel 
birds  such  as  Canada  geese  from  golf 


courses  and  other  turf  areas  (EPA  Reg. 
No.  58035-9). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  rislc    - 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  methyl 
anthranilate.  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
methyl  anthranilate  during  the  period  of 
conditional  registration  will  not  cause 
any  unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is,  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

These  products  are  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(C).  Only  the  first  two 
studies  listed  below  are  required  for 
these  products,  except  for  Re]eX-iT  AG- 
36  which  requires  all  three-studies. 
Within  1-year.of  registration,  or  October 
1, 1995,  the  following  studies  must  be 
submitted: 

1.  Avian  Acute  Oral  (Guideline 
Reference  Number  154-6). 

2.  Acute  Freshwater  Fish  LC-»  (154- 
8). 

3.  Beneficial  Insect  (Honey  Bee  Acute 
Contact  LD-50  Study  (141-1). 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
a  Chemical  Fact  Sheet  on  methyl 
anthranilate. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 


(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  othor 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Envirorunental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805) 
Requests  for  dat^must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW..  Washington,  D.C.  20460.  Such 
requests  should;  (1)  Identify  the  product 
name  and  registration  niunbcr  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  October  25, 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  oj 
Pesticide  Programs. 

|FR  Doc  9428145  Filed  11-15-94;  «:45  ami 
BILLING  CODE  a6«0-6O-F 

(OPP-34066;  FRL  4913-1] 

Reregistration  Eligibility  Decision 
Documents;  Completion  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  Notice,  pursuant  to 
section  4(g)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  concludes  the  comment  period 
for  the  reregistration  ehgibility  decision 
documents  for  several  chemical  cases. 
ADDRESSES:  Copies  of  these  REDS  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161, 
ATTN:  Order  Desk;  telephone  no.  703- 
487-4650.  To  obtain  copies  you  must 
provide  the  publication  number  that  has 
been  assigned  to  the  RED  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  cm  the  RED 
documents  listed  below  should  be 


directed  to  the  appropriate  Chemical 
Review  Managers: 

Pronamide    -    Karen  Jones    -    703-308- 
8047 

Tebuthiuron    -    Linda  Propst    -    703- 
30B-8165 

SUPPLEMENTARY  INFORMATION:  During 
fiscal  year  1994,  EPA  published  Notices 


in  the  Federal  Register  announcing  the 
availability  of  Reregistration  Eligibility 
Decision  Documents  for  the  listed 
pesticide  active  ingredients.  These  REDs 
were  issued  as  final  documents,  with  a 
60-day  comment  period.  In  these  REDs, 
EPA  provided  its  regulatory  position  on 
the  current  registered  uses  of  these 


pesticides  and  set  forth  certain 
requirements  for  product  reregistration 
eligibility.  There  were  no  comments  for 
the  following  REDs:  Pronamide  and 
Tebuthiuron. 

The  NTIS  publication  number  for 
REDs  subject  to  this  notice  are  presented 
below: 


Chemical  Name 


Pronamide 
Tebuthiuron 


Case  Number 


0082 
0054 


List  of  Subjects 

Environmental  protection. 
Dated:  October  25, 1994. 

Louis  P.  True. 

Acting  Director.  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  94-28018  Filed  11-15-94;  8:45  ami 

BILLING  CODE  6560-50-F 


[FRL-5106-7] 

Draft  Soil  Screening  Guidance 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  informational  meeting 
on  Draft  Soil  Screening  Guidance. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  hold  an 
informational  meeting  on  December  1. 
1994,  to  present  a  document  entitled 
"Drafl  Soil  Screening  Guidance."  This 
guidance  is  intended  to  serve  as  a  tool 
to  expedite  the  evaluation  of 
contaminated  soils  at  sites  addressed 
under  the  Comprehensive 
Environmental  Response. 
•Compensation,  and  Liability  Act 
(CERCLA),  commonly  known  as 
Superfund.  While  the  guidance  is 
intended  to  be  used  as  a  screening  tool 
to  determine  if  further  study  is 
warranted  at  a  site,  it  does  not  represent 
cloan-up  standards  for  a  site.  Such 
guidance  is  not  intended  to  have  the 
force  of  a  regulation  and  today's  notice 
is  not  a  proposed  rule.  A  subsequent 
Federal  Register  notice,  forthcoming  in 
several  weeks,  will  announce  the 
availabihty  of  and  seek  public  comment 
on  this  draft  guidance  and  a  supporting 
Technical  Background  Document. 
DATES:  An  Informational  Meeting,  open 
to  the  public,  will  be  held  on  December 
1. 1994. 

ADDRESSES:  The  Informational  Meeting 
will  be  held  from' 2  p.m.  to  4  p.m.  (EST) 
at  the  Sheraton  Washington  Hotel,  2660 


RED  Date 


06/13/94 
06/15/94 


RED  NTIS  Number 


PB94-204112 
PB94-1 87259 


Woodley  Road  at  Connecticut  Ave.  NW.. 
Washington.  DC  20008. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Cooper.  Remedial  Operations  and 
Guidance  Branch.  Hazardous  Site 
Control  Division.  Office  of  Emergency 
and  Remedial  Response  (5203G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  DC  20460, 
at  (703)  603-8820,  or  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346  (in 
the  Washington,  DC  metropolitan  area, 
(703)  412-9810).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  (800)  553- 
7672  (in  the  Washington,  DC 
metropolitan  area.  (703)  412-3323). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Environmental  Protection  Agency 
(EPA)  responds  to  uncontrolled  releases 
of  hazardous  substances  under  the 
authority  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  CERCLA  or 
Superfund,  as  it  is  commonly  known, 
requires  that  the  response  to  hazardous 
substances  be  performed  in  accordance 
with  regulations  found  in  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  or  NCP.  The  NCP 
process  requires  that  a  remedial 
investigation  be  performed  to  identify 
the  nature  and  extent  of  contamination 
at  National  Priorities  List  (NPL)  sites. 
From  sampling  results,  as  well  as  site 
observations  obtained  in  the  field, 
specific  contaminants  and  exposure 
pathways  of  concern  are  identified  and 
used  in  a  baseline  risk  assessment 
performed  to  determine  whether 
remedial  action  is  warranted. '-^ 

Today's  Federal  Register  notice 
announces  an  informational  public 
meeting  to  introduce  a  draft  of  a  new 
tool  called  the  "Draft  Soil  Screening 
Guidance."  This  guidance  may  reduce 
significantly  the  time  it  takes  to 
complete  soil  investigations  and 
cleanup  actions,  as  well  as  improve  the 


consistency  of  these  actions  across  the 
nation.  The  draft  guidance  has  been 
wTitten  for  remedial  investigation/ 
feasibility  study  (RI/FS)  work  at 
Superfund  National  Priorities  List  (NPL) 
sites.  This  guidance  on  developing  soil 
screening  values  is  expected  to  assist 
site  managers  in  quickly  identifying 
contaminated  soil  of  potential  concern 
and  in  screening  out  from  further 
consideration  tho.se  soils  that  do  not 
warrant  additional  study. 

The  Draft  Soil  Screening  Guidance 
will  present  three  methods  which  may 
be  used  to  develop  risk  based,  soil 
screening  level  values.  These  values  are 
then  compared  to  on-site  soil 
contaminant  levels.  The  framework 
provides  the  three  methods  for 
developing  soil  screening  levels,  but 
focuses  on  a  simple,  site-specific 
approach.  Areas  of  a  site  which  fall 
below  such  levels  may  be  screened  out 
from  further  assessment,  while  areas 
above  the  SSL  values  must  undergo 
further  assessment.  While  the  guidance 
is  intended  to  be  used  as  a  screening 
tool  to  determine  if  further  study  is 
warranted  at  a  site,  it  does  not  represent 
clean-up  standards  for  a  site.  The 
formulae  and  most  of  the  exposure 
assumptions  upon  which  the  draft 
guidance  is  based  have  been  taken  from 
the  Risk  Assessment  Guidance  for 
Superfund  '^  and  have  been  widely 
accepted  in  the  Superfund  program  for 
a  number  of  years. 

Dated:  November  9, 1994. 
Elliott  P.  Laws. 
Assistant  Administrator. 
|FR  Doc.  94-28293  Filed  11-15-94;  8:45  ara| 
BILLING  CODE  6660-60-P 


•  U.S.  EPA.  1989.  Risk  Assessment  Guidance  for 
Superfund:  Volume  1:  Human  Health  Evaluation 
Manual.  Part  A,  Interim  Final.  EPA.'540/l-89/002. 
Office  of  Emergency  and  Remedial  Response, 
Washington  D.  C.  NTIS  PB90-155581/CX:E. 

'  U.S.  EPA.  1991.  Risk  Assessment  Guidance  for 
Superfund.  Volume  1:  Human  Health  Evaluation 
Manual  (Part  B.  Development  of  Risk-Based 
Preliminary  Remediation  Goals).  Publication 
9285.7-01  B.  Office  of  Emergency  and  Remedial 
Response.  Washington.  D.C.  NTIS  PB92-963333. 
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Kationat  Capacity  Assessment  Report; 
Availat>ittty  of  Draft 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  Section  104(c)(9)  of  CERCLA 
requires  states  to  provide  an  assurance 
in  a  contract  or  cooperative  agreement 
of  the  availability  of  hazardous  waste 
treatment  or  disposal  capacity  to 
manage  the  hazardous  wastes  expected 
to  be  generated  within  their  State  for  20 
years  before  EPA  can  expend  any 
Superfund  remedial  action  Trust  funds 
in  the  States.  The  1993  Guidance  for 
Capacity  Assurance  Planning  (OSWER 
Directive  9010.02)  presented  a  national 
approach  for  determining  capacity  to 
treat  and  dispose  of  hazardous  wastes 
reasonably  expected  to  be  generated 
during  this  period.  This  notice 
announces  the  availability  of  the  draft 
National  Capacity  Assessment  Report. 
Based  on  the  preliminary  assessment 
that  the  draf^  Report  presents,  the 
Agency  beBeves  there  is  sufBcienl 
national  capacity  to  manage  all 
hazardous  wastes  projected  to  be 
generated  through  2013.  EPA  will 
utilize  the  draft  assessment,  together 
with  other  data  that  becomes  available, 
in  evaluating  whether  the  assurance 
requirement  of  CERCLA  Section  104 
(cH9)  has  been  met  when  entering  into 
contracts  or  cooperative  agreements 
with  States.  Based  on  the  comments 
received  on  this  draft  Report,  the 
Agency  will  modify,  as  appropriate,  the 
National  Assessment  and  make 
available  any  revised  assessment  by 
publishing  a  notice  of  availability  in  the 
Federal  Register.  If  any  revised 
assessment  identifies  a  shortfall  in  any 
managoinent  categories,  those  states 
contributing  to  the  shortfall(s)  will  be 
notified  by  the  Agency  to  submit 
additional  information  that  addresses 
any  identified  shortfall(s).  Methods  for 
obtaining  a  copy  of  the  draft  Assessment 
Report  are  described  below.  The 
information  collection  activities  for  the 
1993  Capacity  Assurance  Planning 
process  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  OMB  Control  Number 
2050-0099. 

DATES:  Comments  on  the  draft 
As.sessment  Report  must  be  received  on 
or  before  January  17.  1995. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Docket  Liformatiun 
Center,  Office  of  Sohd  Waste  (5305), 
U.S.  Environmental  Protection  Agency 
Headquarters  (EPA.  HQ).  401  M  Street, 


SW.,  Wash..  DC  2046a  Comments  must 
include  the  docket  number  F-94- 
CARA-FFFFF.  The  pubUc  docket  is 
located  at  EPA  HQ,  room  M2616  and  is 
available  for  viewing  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
federal  hoUdays.  Public  review  of  the 
docket  materials  is  by  appointment 
only.  Call  (202)  260-9327  for 
appointments.  Copies  cost  $.15/pagc. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  through  Internet  to:  RCRA- 
Docket@epamail.epa.gov.  All  comments 
in  electronic  format  should  be  identified 
by  the  docket  number  F-94-CAR,'\- 
FFFFF.  Further  information  on 
submitting  comments  electronically  is 
provided  below  in  the  section  entitled 
"Electronic  Filing  of  Comments." 
FOR  FURTHER  INFORMATION  CONTACT:  The 
draft  Assessment  Report  will  be 
available  in  electronic  format  on  the 
Internet  System  through  the  EPA  Public 
Access  Server  at  gopher.epa.gov.  For  a 
paper  copy  of  the  draft  Assessment 
Report,  please  contact  the  National 
Technical  Information  Service  (NTIS)  at 
1-703-487-4650.  The  document 
number  is  PB95-105  417  (EPA530-R- 
94-040).  Copies  of  the  draft  Report's 
Executive  Summary  (EPA530-S-94- 
040)  are  free,  and  may  be  obtained  by 
calling  the  RCRA  Hotline  at  1-800-424- 
9346.  For  information  on  specific 
aspects  of  the  draft  Assessment  Report, 
contact  Robert  Burchard.  Office  of  Solid 
Waste  (5302W),  U.S.  Environmental 
f^tection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (703)  308-6450. 

Electronic  Filing  of  Comments 

As  part  of  an  interagency 
"streamlining"  initiative,  EPA  is 
experimenting  with  submission  of 
public  comments  on  selected  actions 
electronically  through  the  'ntemet  in 
addition  to  accepting  comments  in 
traditional  written  form.  This  notice  is 
one  of  the  actions  selected  by  EPA  for 
this  experiment.  From  the  experiment. 
EPA  will  learn  how  electronic 
commenting  works  and  any  problems 
that  arise  can  be  addressed  before  EPA 
adopts  electronic  commenting  more 
broadly  in  its  rulemaking  activities. 

Electronic  comment  through  the 
Internet  raises  some  novel  issues  that 
are  discussed  below  in  this  Section. 
Persons  who  comment  on  this 
document  should  be  aware  that  this 
experimental  electronic  commenting  is 
administered  on  a  completely  public 
system.  Therefore  any  personal 
information  included  in  comments  and 
the  electronic  mail  addresses  of  those 
who  make  comments  electronically  are 
automatically  available  to  anyone  else 
who  views  these  comments. 


Commenters  should  not  submit 
electronically  any  information  which 
they  believe  to  be  Confidential  Business 
Infonnation  (CBI).  Such  information 
should  be  submitted  only  in  writing  in 
triplicate  directly  to  the  EPA.  Comments 
containing  CBI  should  be  submitted  to: 
Document  Control  Officer,  Office  of 
Sohd  Waste  (5305),  U.S.  EPA.  401  M 
Street,  SW,  Washington,  DC  20460. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EP,A 
will  transfer  all  documents  received 
electronically,  into  printed,  paper  fonn 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  (he  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  (Comments  submitted  on 
paper  will  not  be  transferred  to 
electronic  format.  These  comments  may 
be  viewed  only  in  the  RCRA  docket  as 
described  above.) 

Because  the  electronic  comment 
process  is  still  experimental,  EPA 
cannot  guarantee  that  all  electronic 
comments  can  be  accurately  converted 
to  printed,  paper  form.  If  EPA  becomes 
aware  of  any  problems  with  the  receipt 
of  the  electronic  file  or  witli  its  transfi;r 
to  paper,  EPA  will  attempt  to  contact     • 
the  commenter  to  ask  the  commenter  to 
resubmit  the  comment  in  electronic  or 
written  form.  Some  commenters  may 
choose  to  submit  identical  conmients  iu 
both  electronic  and  written  form  to 
ensure  accuracy.  In  that  case.  EPA 
requests  that  comments  clearly  note  in 
both  the  electronic  and  written 
submissions  that  the  comments  arc 
duplicated  in  the  other  medium.  This 
will  assist  EPA  in  processing  and  filing 
the  comments  during  the  open  comment 
period.  As  with  written  comments, 
electronic  comments  on  the  draft 
Assessment  Report  must  be  received  on 
or  before  January  17, 1995. 

As  with  written  comments,  EPA  will 
not  attempt  to  verify  the  identities  of 
electronic  commenters  or  to  review  the 
accuracy  of  electronic  comments.  EI'A 
will  take  such  commenters  and 
comments  at  face  value.  Electronic  and 
vmtten  comments  will  be  placed  in  the 
official  record  without  any  editing  or 
change  by  EPA  except  to  the  extent 
changes  occur  in  the  process  of 
converting  electronic  comments  to 
printed,  paper  form. 

If  it  chooses  to  respond  officially  to 
electronic  comments  on  this  notice,  EPA 
will  do  so  either  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  document  placed  in  the 
official  record  for  this  docket.  EPA  will 
not  respond  to  commenters 


electronically  other  than  to  seek 
clarification  of  electronic  comment  that 
may  be  garbled  in  transmission  or 
conversion  to  printed,  paper  form  as 
discussed  above.  Any  communications 
from  EPA  employees  to  electronic 
commenters,  other  than  those  described 
in  this  paragraph,  either  through 
Internet  or  otherwise  are  not  official 
responses  from  EPA. 

EPA  is  interested  in  learning  whether 
people  have  obtained  these  documents 
elecLronically.  and  what  then- 
experiences  were  in  doing  so.  People 
who  are  interested  in  providing 
feedback  on  the  electronic  availability  of 
these  documents  are  encouraged  to 
comment  by  sending  email  to  OSW- 
Pilot@epamail.epa.gov.  Direct  anv 
substantive  questions  to  the  contacts 
listed  below. 

Accessing  Internet 

Through  Gopher: 
Go  to:  gopher.epa.gov 
From  the  main  menu,  choose  "EPA 

Offices  and  Regions." 
Next,  choose  "Office  of  Solid  Waste  and 

Emergency  Response  (OSWER)." 
Finally,  choose  "Office  of  Solid  Waste." 

Through  FTP: 
Goto:  ftp.epa.gov 
Login:  anonymous 
Password:  Your  Internet  Address 
Files  are  located  in  /pub.  All  OSW  files 

are  in  directories  thinning  with 

"OSW." 

Through  Tehiet: 

Go  to:  gopher.epa.gov 

Choose  the  EPA  Public  Access  Gopher. 
From  the  main  (Gopher)  menu, 
choose  "EPA  Offices  and  Regions." 
Next,  choose  "Office  of  Solid  Waste 
and  Emergency  Response  (OSWER)" 
Then,  choose  "Office  of  Solid  Waste." 
Through  MOSAIC: 

Go  to:  http://wvirw.epa.gov 

Choose  the  EPA  Public  Access  Gopher. 
From  the  main  (Gopher)  menu. 
Choose  "EPA  Office  and  Regions." 
Next,  choose  "Office  of  Sohd  Waste 
and  Emergency  Response 
(OSWER)."Finally.  choose  "Office  of 
Solid  Waste." 

"Through  dial-up  access:  Dial  919- 
558-0335.  Choose  EPA  Public  Access 
Gopher.  From  the  main  (Gopher)  menu, 
choose  "EPA  Offices  and  Regions."  Next 
choose  "Office  of  SoHd  Waste  and 
Emergency  Response  (OSWER)."  Then 
choose  "Office  of  SoHd  Waste." 

Dated:  November  1. 1994. 
Elizabetti  A.  Cotewmth, 

Actjtig  Director,  Office  of  Solid  Waste. 

(PR  Doc.  94-28151  Filed  11-15-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Request  for  Additional  Information 

Agreement  No.:  203-011473. 
TiUe:  Aruba,  Bonaire,  Curacao 
Discussion  Agreement. 
Parties: 

Crowley  American  Transport,  Inc. 
King  Ocean  Line  S.A. 
Kirk  Line  Service 
Genesis  Container  Line 

Synopsis:  Notice  is  hereby  given  that 
the  Federal  Maritime  Commission 
pursuant  to  section  6(d)  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1701-1720) 
has  requested  additional  infonnation 
from  the  parties  to  the  Agreement  in 
order  to  complete  the  statutory  review 
of  Agreement  No.  203-011473  as 
required  by  the  Act.  This  action  e.xtends 
the  review  period  as  provided  in  section 
6(c)  of  the  Act. 

Dated:  November  9. 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  94-28247  Filed  11-15-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Citicorp,  New  Yorit,  NY;  Application  to 
Engage  in  Nonbanking  Activities 

Citicorp,  New  York,  New  York 
(Applicant),  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
Citicorp  Futures  Corporation,  New 
York.  New  York  (Company),  a  futures 
commission  merchant  (FCM)  registered 
under  the  Commodity  Exchange  Act  (7 
U.S.C.  %1  et  seq.),  in  executing  and 
clearing,  clearing  withoutxecuting, 
executing  without  clearing,  purchasing 
and  selling  through  the  use  of  omnibus 
trading  accounts,  and  providing 
investment  advisory  services  with 
regard  to  Sour  Crude  Oil  Futures,  Light 
Sweet  Crude  Oil  Futures,  Options  on 
Light  Sweet  Crude  Oil  Futures,  Gulf 
Coast  Unleaded  Gasoline  Futures,  New 
York  Harbor  Unleaded  Gasoline 
Futures,  Options  on  New  York  Harbor 
Unleaded  Gasoline  Futures,  Natural  Gas 
Futures.  Options  on  Natural  Gas 
Futures,  Heating  Oil  Futures,  Options 
on  Heating  Oil  Futiu'es  and  Propai>e 
Futures  on  the  New  York  Mercantile 
Exchange;  World  Sugar  No.  11  Futures, 
Options  on  World  Sugar  No.  11  Futures, 


Coffee  "C"  Futures,  Options  on  Coffee 
"C"  Futures,  Cocoa  Futures  and  Options 
on  Cocoa  Futures  on  the  Coffee,  Sugar 
&  Cocoa  Exchange,  Inc.;  Hard  Red 
Winter  Wheat  Futures  and  Options  on 
Hard  Red  Winter  Wheat  Futures  on  the 
Kansas  City  Board  of  Trade;  Soybean 
Futures  and  Options  on  Soybean 
Futures  on  the  MidAmerica  Commodity 
Exchange;  Com  Futures,  Options  on 
Corn  Futures.  Soybean  Futures,  Options 
on  Soybean  Futures.  Soybean  Oil 
Futures,  Options  on  Soybean  Oil 
Futures,  Soybean  Meal  Futures.  Options 
on  Soybean  Meal  Futures,  Wheat 
Futures  and  Options  on  Wheat  Futures 
on  the  Chicago  Board  of  Trade;  Live 
Cattle  Futures.  Options  on  Live  Cattle 
Futures,  Feeder  Cattle  Futures.  Options 
on  Feeder  Cattle  Futures,  Live  Hog 
Futures.  Options  on  Live  Hog  Futures 
on  the  Chicago  Mercantile  Exchange; 
and  High  Sulphur  Fuel  Oil  Futures  on 
the  Singapore  International  Monetary 
Exchange.  Applicant  proposes  that 
Company  become  a  clearing  member  of 
the  New  York  Mercantile  Exchange, 
Kansas  City  Board  of  Trade, 
MidAmerica  Commodity  Exchange  and 
Singapore  International  Monetary 
Exchange.  These  activities  will  be 
conducted  world  wide. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutorj- 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of  . 
the  activity  by  the  appUcant  bank 
holding  company  may  reasonably  be 
expected  to  produce  pubfic  benefits  that 
outweigh  possible  adverse  effects. 
Applicant  states  that  the  Board 
previously  has  approved  providing  the 
proposed  FCM  execution,  clearance  and 
advisory  services  with  respect  to 
nonfinancial  commodity  contracts.  See 
Bank  of  Montreal.  79  Federal  Reserve 
Bulletin  1049  (1993);  J.P.  Morgan  &■  Co. 
Incorporated,  80  Federal  Reserve 
Bulletin  151  (1994)(/.P.  Morgan). 
AppUcant  has  stated  that  Company 
would  provide  the  proposed  services  in 
accordance  with  J.P.  Morgan,  except 
that  Company  would  provide  FCM 
ser\ices  to  commodity  pools  that  are 
ovvmed  or  sponsored  by,  or  otherwise 
affiliated  with,  AppUcant. 
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In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  §  1843(c)(8). 
Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
T)utweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  competition 
and  enable  Applicant  to  offer  its 
customers  a  broader  range  of  products. 
In  addition.  Applicant  states  that  the 
proposed  activities  will  not  result  in 
adverse  effects  such  as  an  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
pubhshed  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  VV.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  December  2, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  ihe  Federal  Reser\e 
System,  November  9. 1994. 
feiuiilier  J.  Johnson, 
Deputy  Secretary-  of  the  Board. 
IFR  Doc.  94-28249  Filed  11-15-94:  8:45  ami 
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Csmmunity  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  5, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Community  Bancorp.,  Inc., 
Norwalk.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of 
Community  State  Bank,  Norwalk, 
Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Mirmeapolis,  Minnesota  55480: 

1.  Dakota  Bancshares,  Inc.,  Mendota 
Heights,  Mirmesota;  to  merge  with  St. 
Paul  Bancshares,  Inc.,  St.  Paul, 
Minnesota,  and  thereby  indirectly 
acquire  The  Phalen  Bank,  St.  Paul, 
Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Chalybeate  Springs  Corporations. 
Hughes  Springs,  Texas;  to  become  a 
bank  holding  company  by  acquiring  1 
percent  of  the  voting  shares  of  First 
National  Bank,  Hughes  Springs.  Texas. 
In  addition  Chalybeate  Springs,  L.C., 
Hughes  Springs,  Texas,  also  has  applied 
to  become  a  bank  holding  company  by 


acquiring  1  percent  of  the  voting  shares 
of  First  National  Bank,  Hughes  Springs, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  9, 1994. 
lennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-28250  Filed  11-15-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORl) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Jacqueline  Edberg,  Villanova 
University:  The  Division  of  Research 
Investigations  of  the  Office  of  Research 
Integrity  (ORI)  reviewed  an 
investigation  conducted  by  Villanova 
University  into  possible  scientific 
misconduct  on  the  part  of  Jacqueline 
Edberg.  a  former  Master's  degree  student 
in  the  Psychology  Department  at 
Villanova  University.  ORI  conducted 
that  Ms.  Edberg  committed  scientific 
misconduct  by  fabricating  data  on  two 
experiments  for  a  project  supported  by 
the  National  Institute  of  Mental  Health. 
Ms.  Edberg  has  been  debarred  from 
eligibility  for  and  involvement  as  a 
principal  in  grants,  other  assistance 
awards  and  contracts  from  the  Federal 
government  and  has  been  excluded  from 
serving  on  Public  Health  Service 
advisory  committees,  board,  or  peer 
review  groups  for  a  three  year  period 
beginning  October  20, 1994.  The 
fabricated  data  did  not  appear  in  ainy 
scientific  publications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  301  443-5330. 
LyIe  W.  Bivens, 

Director.  Office  ofReseq,rch  Integrity 
IFR  Doc.  94-28319  Filed  11-15-94;  8:45  ami 
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ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
order  concerning  most  allergenic 
extracts  classified  in  Category  IIIB.  FDA 
is  also  announcing  the  revocation  of 
product  licenses  and  the  authorization 
to  manufacture  specific  products  under 
U.S.  licenses  for  allergenic  extracts,  as 
applicable,  for  most  allergenic  extracts 
classified  in  Category  IIIB.  FDA  is 
revoking  the  licenses  of  such  allergenic 
extract  products  for  which  the 
manufacturers  have  not  requested 
hearings.  The  agency  has  not.  at  this 
time,  determined  whether  to  grant  the 
one  pending  hearing  request  concerning 
Categpry  IIIB  injectable  Poison  Ivy 
Extract.  The  license  at  issue  in  this 
hearing  request  is  not  at  this  time  being 
revoked. 

DATES:  The  revocation  of  licenses  is 
effective  December  16.  1994.  Labeling 
changes  were  to  be  submitted  to  and 
approved  by  the  Director,  Office  of 
Biologies  Research  and  Review  by 
February  5. 1986.  as  stated  in  the  notice 
of  opportunity  forbearing  of  August  9, 
1985. 

ADDRESSES:  Submit  any  additional 
labeling  changes  to  the  Director,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-481),  1401  Rockville  Pike,  suite 
200N.  Rockville.  MD  20852-1448. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  notice:  Paula  S. 
McKeever.  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
635),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  suite  200N.  Rockville,  MD 
20852-1448, 301-594-3074. 
Regarding  licenses  and  labeling 
changes:  Susan  Barkan,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-481),  Food  and  Drug 
Administration.  1401  Rockville 
Pike,  suite  200N.  Rockville,  MD 
20852-1448, 301-594-2090. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  23. 
1985  (50  FR  3082),  FDA  announced  its 
intention  to  revoke  product  licenses 
(hereinafter  referred  to  as  the  1985 
proposal),  or  the  authorization  of 
manufacturers  to  produce  individual 
products  under  their  Ucenses  for  the 
manufacture  of  allergenic  extracts,  for 
any  allergenic  extract  classified  into 
Category  IIIB.  The  proposed  action  was 
based  on  the  conclusions  and 
recommendations  of  the  Panel  on 
Review  of  Allergenic  Extracts  (the 
Panel),  including  the  Panel's 
conclusions  that  data  were  insufficient 


to  classify  certain  products  as  safe  and 
effective  and  that  the  products  have  an 
unfavorable  benefit-to-risk  potential. 
The  conclusions  and  recommendations 
of  the  Panel  are  contained  in  a  report  to 
the  Commissioner  of  Food  and  Drugs 
which  was  reprinted  in  the  1985 
proposal.  Those  products  with 
insufficient  data  and  an  unfavorable 
benefit-to-risk  potential,  which  the 
Panel  believed  should  not  continue  to 
be  marketed  during  the  development  of 
data  to  resolve  whatever  safety  and 
effectiveness  questions  exist,  were 
classified  in  Category  IIIB. 

FDA  also  announced  in  the  1985 
proposal  that  the  Panel  recommended 
that  two  products  be  classified  into 
Category  U  (unsafe,  ineffective,  or 
misbranded).  However,  the  license  for 
one  of  the  products  was  revoked  at  the 
request  of  the  manufacturer  during  the 
Panel's  review.  The  other  product  had 
been  classified  as  Category  II  for  a 
specific  indication  for  immunotherapy 
that  had  not  previously  been  approved 
by  FDA.  and  the  agency  is.not  aware  of 
such  immunotherapeutic  use  of  the 
product.  Therefore,  no  action  was 
proposed  on  the  two  products. 

Many  allergenic  extracts  were 
classified  by  the  Panel  in  Category  III  A. 
designating  products  for  which  the 
available  data  are  insufficient  to 
determine  whether  the  product  license 
should  be  revoked  or  affirmed  and 
which  may  be  marketed  pending  the 
completion  of  further  testing.  Under 
§601.26  (21  CFR  601.26).  all  biological 
products  recommended  for  Category 
IIIA  are  to  be  reclassified  into  Category 
I  or  Category  11.  The  Panel  established 
to  reclassify  Category  IIIA  allergenic 
extracts  has  completed  its  review  and 
submitted  its  recommendations  to  FDA. 
The  agency  will  announce  its  proposed 
response  to  the  recommendations  for 
reclassification  of  Category  IIIA 
allergenic  e.xtracts  in  a  future  issue  of 
the  Federal  Register. 

In  the  Federal  Register  of  August  9. 
1985  (50  FR  32314),  FDA  published  a 
notice  of  opportunity  for  hearing 
(hereinafter  referred  to  as  the  1985 
notice),  concerning  specified  allergenic 
extracts  that  the  agency  had  proposed 
for  inclusion  in  Categorj-  IIIB  in  the 
1985  proposal.  Approximately  280  of 
the  1,600  generic  allergens  representing 
almost  6,000  individual  company 
allergenic  extracts  reviewed  by  the 
Panel  had  been  classified  into  Category 
IIIB.  The  1985  notice  included  a  listing 
of  all  licensed  manufacturers  and  the 
products  classified  as  Category  IIIB. 

A .  Requests  for  Hearings 

In  response  to  the  1985  notice,  FDA 
received  four  requests  for  hearings  from 


licensed  manufacturers  of  allergenic 
extracts.  The  following  manufacturers 
submitted  requests: 

1.  Antigen  Laboratories,  Inc.,  30-34 
South  Main,  P.O.  Box  123,  Liberty,  MO 
64068,  submitted  a  request  for  hearing 
dated  August  30, 1985,  on  several 
unspecified  products  placed  into 
Category  IIIB  for  diagnostic  use.  In  a 
subsequent  letter  dated  March  22,  1988. 
Antigen  Laboratories.  Inc.,  withdrew  its 
hearing  request. 

2.  Barry  Laboratories,  Inc..  P.O.  Box 
1967,  Pompano  Beach,  FL  33061. 
submitted  a  request  for  hearing  dated 
December  11.  1985.  on  its  Poison  IV7- 
Oak-Sumac  Extracts,  combined, 
injection  in  almond  oil  (Rhus-All 
AntigenTM).  License  No.  119.  At  the 
manufacturer's  request,  the 
establishment  and  product  licenses 
issued  lO  Barry  Laboratories,  Inc.,  were 
revoked  on  January  19, 1988.  The 
pending  request  for  hearing  would  have 
determined  whether  the  product  and 
establishment  licenses  issued  to  Bany- 
Laboratories,  Inc.,  should  be  revoked' 
The  request  for  license  revocation 
constitutes  a  withdrawal  of  the  request 
for  a  hearing,  and  consideration  of  the 
data  is  unnecessary. 

3.  Mulford  Colloid  Laboratories. 
Division  of  Lemmon  Co..  Inc..  Cathill 
and  Lonely  Rds..  Sellersville.  PA  18960. 
submitted  a  request  for  hearing  dated 
September  5.  1985.  on  the  Category  IIIB 
classification  of  its  Poison  Ivy  Extract, 
injection  in  hydro-alcoholic  solution 
(Rhustox  Antigen^M).  License  No.  102. 
At  the  manufacturer's  request,  the 
establishment  and  product  licenses 
issued  to  Mulford  Colloid  Laboratories. 
Division  of  Lemmon  Co..  Inc..  were 
revoked  on  January  28.  1992.  The 
pending  request  for  hearing  would  have 
determined  whether  the  product  and 
establishme:it  licenses  issued  to 
Mulford  Colloid  Laboratories.  Division 
of  Lemmon  Co.,  Inc.,  should  be  revoked. 
The  request  for  license  revocation 
constitutes  a  withdrawal  of  the  request 
for  a  hearing,  and  consideration  of  the 
data  is  unnecessary. 

4.  Parke-Davis,  Division  of  Warner- 
Lambert  Co..  201  Tabor  Rd.,  Morris 
Plains,  NJ  07950.  submitted  a  request  for 
hearing  dat€»d  September  6,  1985,  on  the 
Category  IIIB  classification  of  its  Poison 
Ivy  Extract,  injection  in  almond  oil. 
License  No.  1.  Parke-Davis  submitted 
data  to  support  its  request  for  hearing  on 
its  injectable  Poison  Ivy  Extract.  FDA  is 
reviewing  the  data  submitted  and  has 
not  yet  reached  a  decision  on  the 
request  for  hearing.  Therefore,  under  21 
CFR  12.38(b).  FDA  uill  issue  a  separate 
notice  regarding  the  hearing  request  on 
the  injectable  Poison  Ivy  Extract 
produced  by  Parke-Davis.  Division  of 
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Warner-Lambert  Co.  The  effective  date 
of  this  notice  does  not  apply  to  this 
product. 

B.  Comments 

The  1985  notice  also  requested 
comments  regarding  the  1985  proposal 
to  revoke  product  licenses  for  all 
allergenic  extracts  classified  into 
Category  IlIB.  FDA  received 
approximately  1,700  comments  in 
response  to  the  1985  notice.  All  of  the 
comments  received  concerning  the 
Category  IIIB  classifications  were 
evaluated  by  FDA  in  developing  the 
agency's  conclusions  set  forth  in  this 
order  and  notice.  Summaries  of  the 
comments  and  the  agency's  responses 
follow: 

1.  The  majority  of  comments 
concerning  the  classification  of  products 
into  Category  IIIB  were  testimonial  in 
nature,  most  of  them  form  letters 
submitted  by  physicians  and  their 
patients.  Most  of  the  comments 
expressed  concern  that  some  of  the 
Category  IIIB  products  would  no  longer 
be  available  for  medical  use.  No  new 
and  relevant  data  that  had  not  been 
previously  availablfi  to  the  Panel  or  FDA 
were  submitted  by  the  comments.  A 
summary  of  these  general  comments 
related  to  Category  IIIB  classifications 
follows: 

a.  Several  comments  supported  the 
Category  IIIB  classification  of  winged 
whole  body  hymenoptera  insect 
extracts;  several  comments  opposed  the 
classification  of  these  products.  Data 
were  submitted  in  support  of  the 
Category  IIIB  classification  of  these 
whole  body  extracts  and  in  support  of 
the  use  of  pure  venom  extracts  rather 
than  whole  body  extracts  for  the 
diagnosis  and  treatment  of  insect  sting 
allergy. 

b.  Over  1,000  of  the  comments,  a 
majority  of  which  were  form  letters, 
opposed  the  Category  IIIB  classification 
of  food  extracts.  Some  of  the  comments 
made  reference  to  specific  food  extracts, 
including  food  extracts  not  proposed  for 
classificdtion  in  Category  IIIB,  and  other 
comments  referred  to  food  extracts  in 
general. 

The  1985  proposal  discussed  the 
Panel  report,  which  stated  that  extracts 
of  manufactured  foods  or  undefined 
source  materials  which  are  mixtures  or 
whose  composition  may  vary  from  time- 
to-time  should  be  discontinued  (50  FR 
3082  at  3247).  The  comments  did  not 
appear  to  recognize  that  native,  single 
food  extracts  were  not  classified  in 
Category  IIIB  and  will  remain  on  the 
market  until  reclassification  procedures 
are  completed.  All  Category  IIIB  food 
extracts  are  derived  from  processed 
foods  or  mixtures.  Examples  of 


processed  foods  or  mixtures  are  those 
that  are  canned  or  contain  added 
chemicals  or  preservatives. 

Five  of  the  comments  opposing  the 
Category  IIIB  classification  of  food 
extracts  referred  to  information  in 
published  journal  articles.  None  of  the 
articles  contained  data  or  information 
demonstrating  that  any  food  extract 
classified  in  Category  IIIB  is  safe  and 
effective  for  the  uses  described  in  the 
products'  labeling.  The  journal  articles 
failed  to  cite  data  with  satisfactory 
controls,  did  not  identify  the 
manufacturers  of  the  food  extracts,  or 
used  allergenic  products  in  the  studies 
that  were  not  Category  IIIB  products. 

c.  Many  of  the  same  comments  that 
opposed  the  Category  IIIB  classification 
of  food  extracts  also  opposed  the 
Category  IIIB  classification  of 
trichophyton,  oidiomycin,  and 
epidermophyton  (T.O.E.) '  molds 
involved  in  dermatomycosis.  A  small 
number  of  the  comments  opposed  the 
Category  IIIB  classification  of  certain 
extracts  of  animal  epidermals,  plant 
oleoresins,  insects  other  than  winged 
whole  body  hymenoptera  insects,  and 
miscellaneous  inhalants.  Several  of  the 
comments  referred  to  specific  products 
that  were  not  classified  in  Category  IIIB 
and  were  not  subject  to  the  1985  notice. 

Until  data  ft-om  further  studies  are 
developed  to  resolve  questions  of  safety 
and  effectiveness,  FDA  cannot  agree 
with  the  comments  opposing  the  final 
classification  of  Category  IIIB  allergenic 
extracts.  The  Panel,  with  public 
participation,  carefully  reviewed  the 
available  data  on  these  products.  The 
Panel  concluded  that  further  testing  was 
required  and  that  because  of 
questionable  benefit  and/or  potential 
risk,  these  products  should  be  removed 
from  the  market  until  the  questions 
concerning  their  safety  and  effectiveness 
were  resolved.  The  comments  submitted 
no  additional  data  to  resolve  the 
remaining  questions.  Applicable 
provisions  of  the  Public  Health  Sen  ice 
Act  and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  and  implementing 
regulations  require  that  biological  drug 
products  be  demonstrated  to  be  safe  and 
effective  through  adequate  studies  and 
that  such  products  not  be  misbranded. 
In  the  absence  of  adequate  data,  FDA 
cannot  determine,  based  cm  testimonials 
alone,  that  the  statutory  requirements 
have  been  met. 

2.  One  comment  questioned  whether 
sheep  wool  extract  that  is  prepared  from 
unprocessed  sheep  shearings,  rather 
than  fi-om  processed  wool,  should  be 


'  T.O.E.  is  a  mixture  of  various  species  of  the 
three  genera  of  dermalophyles':  Trichophylon. 
Epidermophyton,  and  Microsporum. 


classified  as  Category  IIIB. 
Manufacturers  of  sheep  wool  extract  did 
not  provide  any.  data  on  the  safety  and 
effectiveness  of  their  products  for 
diagnostic  or  therapeutic  use.  FDA  is 
not  aware  of  any  data  to  support 
distinguishing  the  safety  and 
effectiveness  of  extracts  prepared  from 
processed  sheep  wool  fi-om  the  extracts 
prepared  from  freshly  clipped  sheep 
shearings.  The  1985  proposal  discussed 
suggestions  by  the  Panel  that 
unprocessed  source  materials  from 
sheep  be  investigated  (50  FR  3082  at 
3179).  Until  appropriate  studies  are 
performed  to  establish  the  safety  and 
effectiveness  of  these  extracts,  all  sheep 
wool  and  other  sheep  epidermal  extracts 
are  classified  as  Category  IIIB. 

3.  Washington  Homeopathic 
Pharmacy,  Inc.,  submitted  a  comment  to 
the  1985  notice,  asking  FDA  to  permit 
the  firm  to  market  its  preparation  of 
Poison  Ivy  Extract,  License  No.  392. 
(Homeopathic  Rhus  Tox.  3X  Pills)  as  a 
homeopathic  preparation  and  not  as  a 
licensed  biological  product. 
Subsequently,  at  the  manufacturer's 
request,  the  establishment  and  product 
licenses  were  revoked  on  August  5, 
1994. 

The  Panel  recommended  placing  this 
product  in  Category  IIIB  because  there 
was  no  evidence  of  effectiveness  of  the 
product  for  either  prophylactic 
treatment  or  treatment  of  active  contact 
dermatitis.  However,  the  Panel  .stated 
that  FDA  may  wish  to  consider  this 
product  differently  because  it  is  a 
homeopathic  remedy  that  is  highly 
diluted  in  accordance  with  homeopathic 
principles  (50  FR  3082  at  3271). 

In  the  1985  proposal  the  agency 
recognized  the  Panel's  suggestion  that 
FDA  may  wish  to  consider  this 
homeopathic  product  differently.  FDA 
responded  by  proposing  that  "*   *   * 
this  biological  product  should  be  subject 
to  the  same  regulatory  procedures  as 
other  Category  IIIB  biologicals"  (50  FR 
3082  at  3282).  The  1985  proposal  stated 
"*  *  •  The  regulations  in  §  601.25  (21 
CFR  601.25)  make  no  separate  provision 
for  standards  of  effectiveness  for 
homeopathic  drugs"  (50  FR  3082  at 
3271).  Because  FDA  has  reviewed  the 
data  concerning  the  safety  and  efficacy 
of  Poison  Ivy  Extract,  manufactured  by 
Washington  Homeopathic  Pharmacy, 
Inc.,  License  No.  392.  and  determined 
that  there  was  no  evidence  of 
effectiveness  for  either  prophylactic 
treatment  or  treatment  of  active  contact 
dermatitis.  FDA  is  denying  the 
manufacturer's  request  to  permit  the 
firm  to  market  its  Poison  Ivy  Extract. 
License  No.  392.  as  an  over-the-counter 
(OTC)  homeopathic  preparation. 


4.  Several  comments  expressed  the 
view  that  some  Panel  members  were 
biased  regarding  their  recommendations 
for  Category  IIIB  classification  of  certain 
extracts  and  that  the  Panel  did  not 
represent  a  wide  divergence  of 
responsible  medical  and  scientific 
opinion  from  various  medical  groups  or 
societies. 

FDA  disagrees  with  these  comments. 
The  Panel  members  were  selected  on 
ihe  basis  of  their  qualifications  to 
review  allergenic  extracts  to  determine 
if  they  are  safe,  effective,  and  not 
misbranded  for  their  labeled  uses.  The 
members  were  not  selected  as 
representatives  of  various  medical 
societies.  The  members  have  had 
experience  with  allergenic  extracts  and 
are  exceptionally  well  qualified  in  the 
fields  of  allergy,  immunology, 
pediatrics,  aiid  the  proper  methodology 
for  conducting  scientific  investigations. 
Most  of  the  members  are  physicians 
who  were  engaged  in  active  medical 
practice  during  their  Panel  membership. 
FDA  believes  that  the  expertise  of  the 
Panel  members  qualified  them  to  review 
the  safety  and  effectiveness  data  related 
to  all  allergenic  extracts.  FDA  finds  no 
reason  to  believe  that  the  members  did 
not  represent  an  appropriate  divergence 
of  responsible  viewpoints. 

5.  A  number  of  comments 
acknowledged  the  need  for  additional 
studies  to  be  performed  on  certain 
Category  IIIB  products.  Several  of  the 
comments  stated  that  certain  food 
extract  products  are  effective  when  used 
with  techniques  that  are  not  indicated 
in  the  approved  labeling  of  the 
products. 

Additional  studies  need  to  be 
performed  on  any  allergenic  extract 
classified  as  Category  IIIB.  The  Panel 
reviewed  allergenic  extracts  to 
determine  whether  the  licensed 
products  are  safe  and  effective  for  their 
labeled  uses.  There  are  allergenic 
extracts  currently  approved  by  FDA  for 
use  in  the  diagnosis  and 


immunotherapy  of  immunoglobulin  E- 
mediated  (IgE-mediated)  allergy  to  the 
respective  ingested  food.  The  Panel  was 
not  charged  with  reviewing  food 
e.xtracts  for  uses  not  contained  in  the 
approved  product  labeling. 
Nevertheless,  the  Panel  considered  the 
use  of  food  extracts  in  both  IgE  and  non- 
IgE-mediated  allergy.  Food  extracts  were 
discussed  at  16  of  the  32  Panel  meetings 
and  all  persons  who  requested  an 
opportunity  to  appear  were  given  time 
to  appear  before  the  Panel.  Although  the 
non-IgE-mediated  uses  discussed  in  the 
comments  were  contained  in  the 
appro\ed  product  labeling,  the  lack  of 
available  data  on  such  uses  justifies  the 
Category  IIIB  classification  of  those  food 
extracts  of  processed  foods  or  extract 
mixtures  prepared  from  undefined  and 
variable  source  materials.  If  studies  are 
conducted  to  determine  the  safety  and 
effectiveness  of  an  allergenic  extract  for 
uses  not  indicated  in  the  current 
labeling,  the  data  accumulated  from  the 
studies  as  well  as  revised  labeling  and 
other  necessary  information  should  be 
submitted  in  the  license  application. 
Guidance  on  study  design  may  be  found 
in  the  recommendations  of  the  Panel,  as 
discussed  in  the  1985  proposal 
concerning  further  testing  (50  FR  3082 
at  3116  to  3123),  and  FDA's  "Draft 
Guideline  for  the  Design  of  Clinical 
Trials  for  Evaluation  of  the  Safety  and 
Efficacy  of  Allergenic  Products  for 
Therapeutic  Uses"  (53  FR  48727, 
December  2, 1988).  Any  person  who  is 
considering  performing  fiirther  studies 
may  wish  to  consult  with  the  agency 
concerning  requirements. 

6.  One  comment  asked  FDA  to  use  the 
same  standards  for  reviewing  Category 
IIIB  products  that  reclassification  panels 
used  to  reclassify  Category  III  A 
products,  including  establishing  a  new 
panel  to  review  them,  if  necessary. 

The  issue  raised  by  this  comment  was 
addressed  in  the  final  rule  establishing 
the  reclassification  procedures  under 
§601.26,  which  was  published  in  the 


Federal  Register  of  October  5,  1982  (47 
FR  44062  at  44065).  The  agency's 
position  has  not  changed  since 
publication  of  that  final  rule.  Products 
placed  in  Category  IIIB  differ  from 
products  that  had  been  placed  in 
Category  IIIA  in  that  the  Categorv-  IIIB 
designation  represents  a  finding  that  the 
potential  risks  of  marketing  a  product 
outweigh  the  potential  benefits  and, 
therefore,  the  Categon,'  IIIB  products 
should  not  be  marketed  pending  the 
completion  of  additional  studies. 
However,  interested  persons  may  at  any 
time  submit  to  the  agency  for  evaluation 
evidence  that  would  be  appropriate  to 
support  the  relicensing  of  a  Category 
IIIB  product. 

C.  Manufacturers  and  Products  Affected 

The  1985  notice  included  a  listing  of 
the  Category  IIIB  products,  most  of 
which  were  classified  by  allergen,  rather 
than  by  manufacturer  generically. 
Where  the  extract  is  licensed  to  a 
particular  manufacturer  under  a  specific 
product  license  or  the  specific 
manufacturer's  product  was  reviewed 
by  the  Panel,  the  listing  includes  the 
name  of  the  manufacturer  along  with 
that  specific  extract.  The  other  Category 
IIIB  classifications  for  products  listed 
generically  represent  Category  IIIB 
classifications  for  the  corresponding 
specific  company  products  of  each 
licensed  manufacturer  of  allergenic 
extracts.  Some  products  were  listed 
generically  in  Category  IIIB  for  therapy 
and  in  a  different  category  (Category  I  or 
Category  IIIA)  for  diagnosis.  Other 
products  are  manufactured  and 
approved  only  for  immunotherapy. 
Some  of  the  companies  produce  only  a 
few  Category  IIIB  extracts  or  none  at  all. 
A  company  is  subject  to  this  notice  only 
to  the  extent  that  the  company  produces 
a  product  or  products  classified  in 
Category  IIIB.  The  currently  licensed 
manufacturers  of  allergenic  extracts  are 
again  being  listed  below,  for 
informational  purposes  only: 


Licensed  manufacturer  of  allergenic  extracts 


Allergologisk  Laboratorium  A/S  

Allergy  Latxjratorles  of  Otiio.  Inc 

Allergy  Laboratories,  Inc 

Allermed  Latxjratories,  Inc , 

Antigen  Lat)orafories,  Inc 

ALK  Laboratories,  Inc „ 

Delmont  Laboratories,  Inc , 

EM  Irtdustries,  Inc.,  Center  Latx>ratories  Division  ... 

Greer  Latwratories,  Inc 

latric  Corp.,  Inc 

Meridian  Bio-Medical,  Inc 

Miles  Inc 

NeIco  Latx)ratories,  Inc 

ParKe-Davis,  Division  of  Warner-Lambert  Co.,  Inc. 


License  numt>er 


License 
License 
License 
License 
License 
License 
License 
License 
License 
License 
License 
License 
License 
License 


No.  927' 
No.  407 
No.  103 
No.  467 
No.  468 
No.  334 
f^.  299 
No.  193 
No.  308 
No.  416 
No.  448 
No.  008 
No.  459 
No.  001 


'  Approved  by  FDA  on  January  9,  1985. 
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Since  the  Panel  completed  its  review, 
Cutter  Laboratories,  Inc.,  including  its 
Hollister-Stier  Laboratories  Division, 
has  become  a  part  of  Miles  Inc.,  and  the 
combined  operations  are  now  licensed 
under  License  No.  008.  In  the  following 
discussions  and  listings  the  references 
to  specific  products  manufactured  by 


Hoilister-Stier  Laboratories,  or  by  Miles 
Inc.,  apply  to  the  products 
manufactured  by  those  companies  at  the 
time  the  Panel  completed  its  review  and 
prior  to  the  merger  of  the  two 
companies.  This  notice  of  revocation  of 
licenses  concerning  any  products 
manufactured  by  either  of  the  two 


companies  during  the  Panel's  review 
applies  to  the  current  company  (Miles 
Inc.)  Ucensed  under  License  No.  008. 
In  addition,  11  manufacturers  that 
each  held  a  license  for  the  manufacture 
of  allergenic  extracts  when  the  Panel 
was  meeting,  requested  that  their 
establishment  and  product  licenses  be 
revoked  as  follows: 


Manufacturer 


Purex  Laboratories,  Inc.,  (License  No.  306)  i 

Endo  Laboratories,  Inc.,  (License  No.  147)  ..! 

Pham^cia  Latxiratories,  Division  of  Pharmacia,  Inc..  (License  No.  556)  

Riker  Laboralofies,  Inc.,  (License  No.  372)  . 

Barry  Laboratories,  inc..  (License  No.  119)  . 

Pharmaaa  AB.  Inc..  (License  No.  752) 

3M  Diagrx)stic  Systems.  Ir>c..  (License  No.  896)  „ „ 

MuHord  Colloid  Laboratories.  Division  of  Lemmon  Co.,  Inc.,  (License  No. 

102). 

Washington  HoiTieopathic  Pharmacy,  Irx;..  (License  No.  392)  

Merck  Sharp  &  Dohme,  Division  of  Merck  arxJ  Co.  (License  No.  002)' 

Lederie  laboratories  Division  of  American  Cyannamid  Co..  (License  No. 

17)'. 


Date  of  establishment  and  product  licenses  revocation 


August  4.  1977 
August  20.  1981 
February  24.  1982 
July  3,  1985 
January  19,  1988 
October  1.  1991 
NoverT*)er  12.  1991 
January  28.  1992 

August  5,  1994 
December  6. 1978 
August  11.  1976 


'  These  two  firms  remain  licensed  for  other  types  of  biological  products. 


On  November  2,  1984,  Optimal,  Inc.. 
was  approved  for  licensure  of  allergenic 
extracts  (License  No.  992).  At  Ihe 
request  of  Optimal.  Inc.,  its 
establishment  and  product  licenses 
were  revoked  on  January  28.  1992. 

On  April  20, 1988.  Hermal  Kurt 
Herrmann  was  approved  for  licensure  of 
the  Allergen  Patch  Test  (License  No. 
1056).  Similarly,  on  July  12. 1990.  Kabi 


Pharmacia  Operations  AS  (now  known 
as  Kabi  Pharmacia  Services  A/S,  as  of 
November  2. 1993).  was  approved  for 
licensure  of  the  Allergen  Patch  Test 
(License  No.  1110).  Neither  Hermal  Kurt 
Herrmann  nor  Kabi  Pharmacia  Stirvices 
A/S.  holds  a  license  for  allergenic 
extracts. 

The  following  listing  represents  the 
agency's  final  determination  of  products 


designated  as  Category  IHB  except  for 
the  IIIB  product  discussed  earlier  for 
which  a  hearing  request  is  pending. 
Products  listed  in  Category  IIIB  Extracts 
of  Food  are  foods  that  are  processed, 
mixtures,  or  have  undefined 
ingredients. 

The  allergenic  extracts  placed  in 
Category  IIIB  for  their  particular  us«*s  on» 
listed  as  follows: 


Category  IIIB  Extracts  of  Mammalian  Origin 


Diagrx>sis 


Angora  Wool,  Rabbit  and  Antelope  Hair  Mix 

Beaver  Fur  

Caracul  Fur 

Chamois  Skin 

Chinchilla  Fur 

Ermine  Fur  

Fox  Fur  „ 

Fur  Mix 

Gerbil  Fur 

Kolinsky  Fur  


Lamb,  Black  ,. ..... 

Leopard  Fur  

Marmot  Fur  ...... 

Mink  Fur 

Mole  Fur 

Muskrat  Fur 

Muskrat  Fur  (Hudson  Seal) 

Nutria  Fur , 

Opossum  Fur  

Persian  Lamb  Fur 

Pony  Fur  „ 

Rabbit  Hair  (Fur) 

Raccoon  Fur  „ 

Sable  Fur  

Seal  Fur,  Alaskan  

Seal  Fur  

Sheep  Wool 

Skunk  Fur 

Squinel  Fur 


Immunotherapy 


Angora  Wool,  Rabbit  and  Antelope  Hair  Mix 

Beaver  Fur 

Caracul  Fur 

Chamois  Skin 

Chinchilla  Fur 

Ermine  Fur 

Fox  Fur 

Fur  Mix 

Gerbil  Fur 

Kolinsky  Fur 

Lamb,  Black 

Leopd.d  Fur 

Marmot  Fur 

Mink  Fur 

Mole  Fur 

Muskrat  Fur 

Muskrat  Fur  (Hudson  Seal) 

Nutria  Fur 

Opossum  Fur 

Persian  Lamb  Fur 

Pony  Fur 

Rabbit  Hair  (Fur) 

Raccoon  Fur 

Sable  Fur 

Seal  Fur,  Alaskan 

Seal  Fur 

Sheep  Wool 

Skunk  Fur 

Squirrel  Fur 
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Category  IIIB  Extracts  of  Food 


Diagnosis 


Anchovy/Herring/Sardine 

Angostura  Bitters  

Apple  Mix 

Bacon 

Bean  Sprouts 


Beer  

Buttermilk 

Cascara  Bark  (Rhamnus  purshiana) 

Caviar 

Cheese,  American  

Cheese,  Camembert 

Cheese,  Cheddar  (American) 

Cheese,  Cottage 

Cheese,  Limburger 

Cheese.  Mozzarella 

Cheese,  Parmesan  

Cheese,  Pimento  „„... 

Cheese,  Provolone  „ 

Cheese,  Romano 

Cheese,  Roquefort 

Cheese,  Swiss 

Cherry,  Mix  

Chewing  Gum  Base 

Chili  Powder 

Chocolate „ 

Cider.  Apple „ 

Cocoa J. 

Cocoa  (Hersheys) „ 

Coca-Cola , 


Cola 


Cream  of  Tartar  

Curry  Powder 

Dr.  Pepper  

Gelatin 

Grape/Raisin  Mix  

Grape,  Raisin 

Ham,  Smoked  

Honey  

Honey,  Pure 

Lactalbumin 

Lactaltxjmin,  Cow's  Milk  

Lettuce  Mix  (Lactuca  sativa) 


Liver  i 

Milk,  Condensed  

Milk  (evaporated) 

Mint   Mix    (Peppermint    (Mentha   piperita)    and   Spearmint    (Mentha 

spicata)). 

Mull-Soy 

Molasses 

Muskmelon    Mix    (Cantaloupe/Casaba/Honeydew/Persian)    (Cucumis 

melo). 

Mustard.  Prepared  

Oatmeal 

Olive  Mix !."!""!!!""!""!"!!!"" 

Onion  Mix 

Pablum 


Mixed  Peppers  (Red  and  Green)  .. 

Pepsi-Cola  

Plum/Prune  Mix  

Popcorn  Seed  (Zea  Mays)  

Postum 

Pmne,  Dried 

Raisin 

Root  Beer 

Saccharose 

Saccharin  

Seven-up 

Squash  (Cucurt)ita  pepo)  varieties 


Immunotfierapy 


Anchovy/Herring/Sardine 

Angostura  Bitters 

Apple  Mix 

Bacon 

Bean  Sprouts 

Beechnut  (Fagus  sylvatica) 

Beer 

Buttermilk 

Cascara  Bark  (Rhamnus  purshiana) 

Caviar 

Cheese.  American 

Cheese.  Camembert 

Cheese.  Cheddar  (American) 

Cheese.  Cottage 

Cheese.  Limburger 

Cheese,  Mozzarella 

Cheese.  Parmesan 

Cheese.  Pimento 

Cheese,  Provolone 

Cheese,  Romano 

Cheese.  Roquefort 

Cheese,  Swiss 

Cherry,  Mix 

Chewing  Gum  Base 

Chili  Powder 

Chocolate 

Cider,  Apple 

Cocoa 

Cocoa  (Hersheys) 

Coca-Cola 

Cotfee(Coffea  arabica) 

Cola 

Cola-Gtyoune 

Cream  of  Tartar 

Curry  Powder 

Dr.  Pepper 

Gelatin 

Grape/Raisin  Mix 

Grape,  Raisin 

Ham,  Smoked 

Honey 

Honey,  Pure 

Lactalbumin 

Lactalbumin,  Cow's  Milk 

Lettuce  Mix  (Lactuca  sativa) 

Licorice  (Glycyrrhiza  glalxa) 

Liver 

Milk.  Condensed 

Milk  (evaporated) 

Mint   Mix    (Peppermint   (Mentha   pipenta)   and   Spearmint   (Mentha 

spicata)) 
Mull-Soy 
Molasses 
Muskmelon    Mix    (Cantaloupe/Casaba/Honeydew/Persian)    (Cucumis 

melo) 
Mustard.  Prepared 
Oatmeal 
Olive  Mix 
Onion  Mix 
Pablum 

Mixed  Peppers  (Red  and  Green) 
Pepsi-Cola 
Plunrv/Prune  Mix 
Popcorn  Seed  (Zea  Mays) 
Postum 
Pmne,  Dried 

Raisin  ' 

Root  Beer 
Saccharose 
Saccharin 
Seven-up 
Squash  (Cucuft)ita  pepo)  varieties 
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Category  IRB  Extracts  of  Foo<J— Continued 


Diagnosis 


Squash  Mix  „ „ 

Sugar  (Beet)  (Beta  vulgaris) 

Sugar  (Cane)  (Saccharum  officinarum) 

Sugar  (Maple)  (Acer  saccharum)  „.. 

Sweetbreads 

Syrup,  Pure  Maple 

Tea,  Black _ 

Tea,  Green 

Tea.  Mixed 

Tuna  Mix  .-. 

Vinegar 

Worcestershire  Sauce  : 

Yeast  (Saccharomycetaceae) 

Yeast  Mix  (Bakers/Brewers)  


Invnunotherapy 
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Category  HIB  Extracts  of  Miscellaneous  Inhalants-Continued 


Diagnosis 


Squash  Mix 

Sugar  (Beet)  (Beta  vulgaris) 

Sugar  (Cane)  (Saccharum  officinarum) 

Sugar  (Maple)  (Acer  saccharum) 

Sweetbreads 

Syrup,  Pure  Maple 

Tea,  Black 

Tea,  Green 

Tea,  Mixed 

Tuna  Mix 

Vinegar 

Worcestershire  Sauce 

Yeast  (Saccharomycetaceae) 

Yeast  Mix  (Bakers/Brewers) 


Rug  

Smoke,  Cigar 

Smoke,  Cigarette _ 

Smoke,  Tobacco 

Tobacco  Smoke  Mixture 

Snuff,  Mix 

Spanish  Moss  

Tobacco,  Cigar  

Tobacco,  Cigarette  

Tobacco.  Mix  

Tobacco,  Pipe 


immunotherapy 


Rug 

Smoke,  Cigar 
Smoke,  Cigarette 
Smoke,  Tobacco 
Tobocco  Smoke  Mixture 
Snuff,  Mix 
Spanish  Moss 
Tobacco,  Cigaf 
Tobacco,  Cigarene 
Tobacco,  Mix 
Tobacco,  Pipe 


Category  ItIB  Extracts  of  l^isceitaneous  Inhalants 


Diagnosis 

Anioial  Feed  Mix 

Balsam  Sawdust ; 

Binder  Twine 

Cattail 

Chalk 

Cleansing  Tissue 

Dacron  

Dust,  Alfalfa  Hay 

Dust,  Alfalfa  Mill _ 

Dust,  Auto  Upholstery 

Dust,  Barley  

Dust,  Bam 

Dust,  Brome  Corn 

Dust,  Chicken  House 

Dust,  Clover  Hay  

Dust,  Combined  

Dust,  Furniture  Upholstery 

Dust.  Hay 

Dust.  Prairie  Hay  

Dust.  Kafir  

Dust.  Lespedeza  Hay  

Dust.  Milo 

Dust,  Oat 

Dust.  Pea  

Dust.  Pencil 

Dust.  Poultry  

Dust,  f^ice  

Dust,  Road 

Dust,  Rye  

Dust.  Soy  Bean 

Dust.  Timothy  Hay  

Dust,  Wheat 

Excelsior  

Fiber  Glass 

Glue  ;. ; 

Glue,  Animal  

Glue,  Fish  „ 

Glue.  Liquid _ 

Glue.  Powdered 

Lampblack 

Linen  

Newspaper 

Newspaper  Mix  (Printed)  

Newspaper/Newspaper  Print  

Nylon ^ 

Paper,  Cartwn  

Paper.  Mix 

Paper.  Pulp „ , 

Rayon , 


Immunotherapy 


Aninnal  Feed  Mix 

Balsam  Sawdust 

Binder  Twine 

Cattail 

Chalk 

Cleansing  Tissue 

Cottonseed 

Dacron 

Derris  Root 

Dust,  Alfalfa  Hay 

Dust.  Alfalfa  Mill 

Dust,  Auto  Upholstery 

Dust,  Barley 

Dust,  Bam 

Dust,  Brome  Com 

Dust,  Chk:ken  House 

Dust,  Ctover  Hay 

Dust,  Combined 

Dust,  Furniture  Upholstery 

Dust,  Hay 

Dust,  Prairie  Hay 

Dust,  Kafir 

Dust,  Lespedeza  Hay 

Dust,  Milo 

Dust.  Oat 

Dust.  Pea 

Dust,  Pencil 

Dust,  Poultry 

Dust,  Rice 

Dust,  Road 

Dust,  Rye 

Dust,  Soy  Bean 

Dust,  Timothy  Hay 

Dust,  Wheal 

Excelsior 

Fiber  Glass 

Flaxseed 

Glue 

Glue,  Anirrial 

Glue,  Fish 

Glue,  Liquid 

Glue,  Powdered 

Lampblack 

Linen 

Newspaper 

Newspaper  Mix  (Printed) 

Newspaper/'Newspaper  Print 

Nylon 

Paper,  Carbon 

Paper,  Mw 

Paper,  Pulp 

Rayon 


Category  1113  Extracts  of  Plant  Oleoresins 


DIagrwsis 


Immunotherapy 


Poison  Ivy  Extract,  injection  in  olive  oil  (Ivyor"),  manufactured  by 
Merck  Sharp  &  Dohme,  Division  of  Merck  and  Co.  At  the  request  of 
the  manufacturer,  this  prodiKf  bcense  was  revoked  on  Decembei  6 
T978. 

Poison  Ivy  Extract,  Poison  Oak  Extract,  and  Poison  h^-Poison  Oak 
Extracts  (combined),  injections  in  afcohd.  manufactured  by  Holtistei- 
Stier  Labs..  Division  of  Miles  Inc. 

Poison  Ivy  Extract,  Alum  Precipitated  (Aqua  Ivy  ap-^'),  injection,  manu- 
factured by  Mites  Inc. 

Poison  Ivy  Extract  by  Washington  Homeopathic  Pharmacy.  Inc 

Rant  Oleoresin  (for  oral  use  only);  Plant  Oleoresi.os  Used  for  Patch 
Testing  and  Oral  Immunotherapy;  Wild  Plants  as  foltovirs- 

Aster  (Camstephus) 

Bittenweed  [Helenium  tenui1oliuni\ 

Black-eyed  Susan  {Rudbeck,a  hirta) 

Burdock  {Arctium) 

Bunweed  marshelder  {tva  xanrhitona) 

Chicory  (Chichcrium  Intybus  L) 

Cockfebur  (Xanthium  commune) 

DarxJelion  {Taraxacum  ofTicinale) 

Dog  fennel  (Anthemis  cotula) 

Flealjane  {Erigeran) 

Goldenrod  {Solidagr) 

Irorhweed  ( Veroma) 

Ragweed,  false  (Fransena  acanttucarpa) 

Ragweed,  gtant  {Ambrosia  tr.tidd) 

Ragweed,  western  {Ambrosia  psi/osfachya) 

Sagebrush  (Artemesia  tndentata) 

Soeereweed  [Helenium  microcephakirrij 

Wild  feverfew  (Parfhenium  hysteroporus) 

Wormwood  {Artemesia  atystnthtufrf) 

Yarrow  {Achillae  lanulosa) 

Domesticated  plants,  as  follows: 

ChrysHr^rtem'jm  {Chrysarrttyemum  x-morifofiurrif 

Coreopsrs  {Coreopsis.) 

Com  fk>wer 

Cosmos  {Cosmos) 

Dahlia  {Dahlia) 

Feverfew  {Chrvsarrthemum  partheruum) 

Gaillardia  {GaillarUia) 

Lettuce  {Latuca  sai'va  L) 

Marigold  {Tagetes) 

Shasta  Daisy  {Chrysanthemum  maximumi 

Sunflower  {Heliantheae) 

Tansy  {Tanacetum  \njJgare  L)  ■ 


Category  lilB  Extracts  of  Molds  Involved  in  Dermatomycosis 


Diagnosis 


Delmatophytin,  Hoffister-Stier  Labs.,  Division  of  Miles  Inc  

Dermatophytin  "O,"  HoHister-  Strer  Labs  .  Division  ot  Miles  Inc.  ..„! 

■  TOE.,"  HoUister-Stier  Labs..  Division  ol  Miles  Inc 

"T.O.E.."  Antigen  Laboratories,  Inc.  .„ _.Z._.~!r 


Immunotherapy 


Dermatophytin,  HolUster-Stier  Labs.,  Divis«on  o«  Miles  tnc 
Dermatophytin  "O."  Hollister-  Stiei  Labs..  Dtvison  ot  Miles  Inc 
T.O.E-."  Hollister-Stier  Labs.,  Division  of  Mites  Inc 
T.O.E.."  Antigen  Laboratories,  Inc. 
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Category  IIIB  Extracts  of  Insects  (Whole  Body) 


Diagnosis 


Bee,  BumWe  

Bee,  Honey;  used  for  stinging  insect  anaphylaxis 
Bee.  Sweat  


Black-fly  

Box  Elder  Bugs 


Caterpillar 

Caterpillar  (tent)  .... 
Citrus  Mealy  Bugs 
Clear  Lake  Gnats  ., 


Flea.  Sand 


Gnat  

Gnat,  Black  _ 

Grasshopper  

Hornet  

Hornet,  BaW  Face „ 

Hornet,  Black  and  Yellow  Mix 

Hornet,  Japanese  

Horsefly 

Horsefly/Stat)le  Fly 


HousehokJ  Insects 


Sandfly 


StalJle  Flies 
Tick  Seeds  . 


Wasp 

Wasp  Mix 

Yellow  Jacket 

Stinging  Insect  Mix 


Immunotherapy 


Bedbugs 

Bee,  Bumble 

Bee,  Honey;  used  for  stinging  insect  anaphylaxis 

Bee,  Sweat 

Beetle,  Blister 

Beetle,  Dermestid 

Beetle.  Japanese 

Beetle,  Ladybug 

Black-fly 

Box  Elder  Bugs 

Butterfly 

Caterpillar 

Caterpillar  (tent) 

Citrus  Mealy  Bugs 

Clear  Lake  Gnats 

Cricket 

Cicada/Locust 

Cockroach  (species  not  defined)' 

Cockroach,  mixed  (species  not  defined)' 

Daphnia 

Flea 

Flea,  Dog 

Flea,  Cat 

Flea,  Mixed 

Flea,  Sand 

Flea,  Water  (Daphnia  pulex) 

Fruit  Flies 
Gnat 
Gnat,  Black 

Grasshopper 

Hornet 

Hornet,  Bald  Face 

Homet,  Black  and  Yellow  Mix 

Hornet,  Japanese 

Horsefly 

Horsefly/Stable  Fly 

Housefly 

Household  Insects 

Leafhopper 

Locust 

Mosquito 

Mosquito  Mix 

Moth 

Moth/Miller 

Sandfly 

Screwworm  Fly 

Sow  Bugs 

Spider 

Spider  Mix 

Stable  Flies 

Tick  Seeds 

Triatoma 

Wasp 

Wasp  Mix 

Yellow  Jacket 

Stinging  Insect  Mix 


'  This  does  not  include  properly  labeled  Cockroach  extracts, 
cussion  of  reclassifk:atkxi  below.) 


e.g..  Cockroach,  American;  Cockroach.  German;  Cockroach,  Oriental.  (See  dis- 


D.  Category  IIIB  Alum  Precipitated 
Extracts 

In  addition,  alum  precipitated 
allergenic  extracts  (Center- Al™), 
licensed  for  use  in  immunotherapy 
only,  to  Center  Laboratories,  Division. 
EM  Industries,  Inc..  Hawthorne.  NY 
11050,  are  placed  in  Category  IIIB 


whenever  the  corresponding  aqueous 
products  are  classified  as  Category  IIIB. 
Alum  precipitated  allergenic  extracts, 
(Allpyral""^)  licensed  to  Miles  Inc..  Eire 
placed  in  Category  IIIB  if  the 
corresponding  aqueous  products  are 
classified  as  Category  IIIB.  The  only 
exception  to  this  statement  is  that 
Alum-precipitated  Allpyral  short 
ragweed  pollen  extract  is  classified  as 


Category  IIIB  because  the  Allpyral  short 
required  pollen  extracts  have  been 
studied  most  extensively  and 
information  suggests  that  this  product  is 
not  effective  even  though  the 
corresponding  aqueous  extract  is 
currently  classified  in  Category  IIIA. 
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E.  Extracts  Recommended  for  Category 
IIIB  by  the  Panel,  but  Placed  in  Category 
IIIA  by  FDA,  Subject  to  Redassification 

The  Panel  recommended  that  extracts 
of  Cockroach,  American;  Cockroach, 
German;  and  Cockroach,  Oriental  be 
placed  into  Category  IDE  for 
immunotherapy  and  Category  I  for 
diagnosis.  However,  after  the  Panel 
completed  its  review,  new  relevant  data 
wflrw  published  that  justify 
reconsideration  of  the  generic 
classification  of  these  products.  A  copy 
of  these  published  data  has  been  placed 
on  file  with  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Adttiiiiistration,  rra.  1-23. 12420 
Farklawn  Dr.,  Rockville,  MD  20857.  The 
Panel  on  Review  of  Allergenic  Extracts 
(Reclassification  Panel)  recommended 
that  Coikroach,  American;  Cockroach, 
Germai;  and  Cockroach,  Oriental 
extracts  be  placed  in  Category  I  for 
immunotherapy.  Accordingly,  licenses 
for  Cockroach.  American;  Cockroach, 
German;  Cockroach,  Oriental;  and 
r..ix1ures  consisting  of  such  extracts  are 
not  6t  this  tim^  being  revoked  pending 
reclassification  into  either  Category  I  or 
Category  11. 

In  addition,  the  Panel  recunimendi>d 
that  extracts  of  lieechuut  (Fagus 
syli'atica),  coffee  (Coffca  arabica), 
licorice  (Glycyrrhiza  glabra),  and 
butterfly  be  placed  into  Category  1I!B  for 
both  diagnosis  and  therapy.  However, 
the  data  relating  to  these  products  were 
rereviewed  by  the  Reclassification 
i^a^iel,  which  has  recommended 
mclascificaticn  of  these  products  into 
Category  I  for  diagnostic  use.  Therefore, 
FD.'V  bebeves  that  the  licenses  for  these 
products  for  diagnostic  use  should  not 
l)e  revoked  at  this  time,  pending  review 
by  the  agency  of  the  final  report  of  the 
advisory  committee  containing  the 
recommendations  for  reclassification. 

II.  Findings 

Ba^ed  on  the  Panel's  report  and 
recommendations  published  in  the  1985 
proposal,  and  the  agency's  review  of 
comments  received  regarding  the  1985 
proposal  and  affected  products,  the 
product  bcenses  for  Category  IIIB 
allergenic  extracts  affected  by  this 
notiioe  and  the  authorization  of 
manufacturers  to  produce  the  specific 
products  under  a  general  product 
license  for  allergenic  extracts  are 
revoked.  Except  for  the  outstandLng 
request  for  a  hearing  from  Park8-Davi.s. 
Division  of  Warner-Lambert  Co.,  Ina, 
concerning  its  injectable  Pdison  Ivy 
Extract,  injection  in  almond  oil,  and  the 
ijending  reclassification  of  specific 
cockroach  extracts  and  extracts  of 
beechnut,  coffee,  licorice,  and  butterfly 


for  diagnostic  use,  the  revocation  of 
licenses  for  the  Category  IIIB  products 
fisted  or  discussed  above  represents  the 
agency's  final  action  on  those  allergenic 
extracts  recommended  by  the  Panel  for 
classification  into  Category  IIIB.  Any 
allCTgenic  extract  placed  into  Category 
niB  and  subject  to  this  notice  may  not 
be  lawfully  marketed  for  its  Category 
IIIB  indicanon{s)  (diagnosis  and/or 
therapy).  However,  if  a  product  is 
approved  for  diagnosis  but  classified 
into  Category  IIIB  for  therapy,  a 
manufacturer  may  c-ontinue  to  produce 
and  market  that  product  for  diagnostic 
use  if  die  labeling  for  the  product  is 
amended  to  reflect  only  the  approved 
diagnostic  use  of  the  product. 
Specifically,  the  container  and  package 
labels  and  the  "Indications  and  Usage" 
section  of  the  package  insert  must  state 
prominently.  "FOR  DIAGNOSTIC  USE 
ONLY."  This  statement  shcutd 
immediately  follow  the  proper  name 
"Allergenic  Extract"  or  "Allergenic 
Extract  Alum  Precipitate,"  in  the  saxne 
size  and  type  of  print  as  the  proper 
name.  The  "Indications  and  Usage" 
section  of  the  package  insert  must  also 
include  a  statement  that  the  product  has 
not  been  shown  by  adequate  data  to  be 
safe  and  effective  for  therapeutic  use. 
These  labeling  requirements  will  be 
reconsidered  by  FDA  if  a  manufacturer 
presents  acceptable  evidence  obtained 
from  future  studies  demonstrating  that 
such  labeling  is  no  longer  appropriate. 
Labeling  amendments  for  such  products 
were  required  to  be  submitted  to  and 
approved  by  the  Director.  OfTice  of 
Biologies  Research  and  Review  (HFN- 
825),  Center  for  Drugs  and  Biologies,  by 
Febmary  5, 1986.  Under  an 
organizational  change  separating  the 
Center  for  Drugs  and  Biologies,  labeling 
amendments  are  now  submitted  to  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (HFM-481),  1401 
Rockville  Pike,  suite  200N.  Rockville. 
MD  20852-1448.  The  authorization  for 
a  manufacturer  to  produce  a  product  for 
which  the  labeling  is  not  changed  will 
be  revoked  upon  the  effective  date  of 
this  order.  Any  biological  product 
marketed  without  an  approved  license 
is  subject  to  regulatory  action. 

FDA  notes  that  the  lists  of  allergens  in 
the  published  documents  related  to  the 
Panel's  recommondations  may  not 
include  all  marketed  specific  products, 
partially  because  of  the  various  systems 
of  classifications  that  have  been  used. 
For  example,  because  of  the  large 
number  of  pollen  extracts  available  (at 
least  777  different  pollen  extracts  are 
listed  in  manufacturers'  catalogs),  those 
extracts  were  reviewed  by  the  Panel 
according  to  the  botanical  fomily  of  the 


plant  producing  the  pollen.  The  list  of 
products  in  the  1985  proposal  did  not 
include  each  specific  pollen  extraci 
marketed.  Consistent  with  the  Panel's 
own  review,  FDA  will  consider  the  data 
and  information  that  are  available  for 
any  product  not  included  in  the  Panel's 
list  of  products  in  determining  the 
classification  of  such  a  product.  Any 
manufacturer  that  is  uncp.rtain  whether 
one  of  its  products  is  included  in  the 
Category  UIB  classification  should 
request  a  decision  on  the  product's 
status  from  FDA.  The  request  should  be 
submitted  in  writing  to  the  Center  for 
Biologies-Evaluation  and  Research 
(address  above). 

Except  for  an  outstanding  request  for 
a  hearing  from  Parke-Davis,  Division  of 
Warner-Lambert  Co.,  Inc.,  concerning  its 
inJRctable  Poison  Ivy  Extract,  injection 
in  almond  oil.  and  the  pending 
reclassification  of  specific  cockroach 
extracts  and  exUacts  of  beechnut,  coffee, 
licorice,  and  butterfly  for  diagnostic  use, 
the  revocation  of  licenses  for  the 
Category  IIIB  products  listed  or 
discussed  above  represents  the  agency's 
final  action  on  those  allergenic  extracts 
recommended  by  the  Panel  for 
classification  into  Category'  IIIB.  FDA 
advises  that  any  allergenic  extracts 
placed  into  Category  IIIB  shall  not  be 
introduced  or  delivered  fiv  introduction 
into  interstate  commerce  for  its  IIIB 
indications  on  or  after  [insert  dote  30 
days  after  date  of  publication  in  the 
Federal  Register). 

This  notice  is  issued  under  the  PubUc 
Health  Serx'ice  Act  (sec.  351  as  amende*! 
(42  U.S.C.  262))  and  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201,  .502, 
505.  701  as  amended,  1050-1053  as 
amended,  1055-1056  as  amended  (21 
U.S.C  321,  352.  355,  371))  21  CFR  p^rt 
12,  21  CFR  314.200,  21  CFR  601.7. 
601.8,  601.25.  and  under  authority 
delegated  to  the  Commissioner  of  Fotid 
and  Drugs  (21  CFR  5.10). 

Dated:  November  3, 1994. 
William  K.  HubtMrd, 
Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-28193  Filed  11-15-94;  8:45  am| 
BILUNQ  COOe  4160-01-F 


[Docket  No.  e4E-0332] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Zerits) 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  forZerit® 
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and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  ParklawnDr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  tiie  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Zerit® 
(stavudine).  2^rit®  is  indicated  for  the 
treatment  of  adults  with  advanced 
human  immunodeficiency  virus  (HIV) 
infection  who  are  intolerant  of  approved 
therapies  with  proven  clinical  benefit  or 
who  have  experienced  significant 


clinical  or  immunologic  deterioration 
while  receiving  these  therapies  or  for 
whom  such  therapies  are 
contraindicated.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Zerit®  (U.S.  Patent  No. 
4,978,655)  from  Yale  University,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  September 
28, 1994,  FDA  advised  the  Patent 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Zerit®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Zerit®  is  1,984  days.  Of  this  time,  1,805 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
1 79  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
January  19, 1989.  The  applicant  claims 
March  1, 1989,  as  the  date 
investigational  new  drug  application 
(IND)  for  Zerit®  (IND  32,486)  became 
effective.  However,  FDA  records 
indicated  that  IND  32,486  was  received 
by  the  agency  on  December  16,  1988.  It 
was  placed  on  clinical  hold  on  January 
3, 1989,  and  was  removed  fi'om  hold  on 
January  19, 1989.  Therefore,  the  IND 
effective  date  was  January  19,  1989. 

2.  The  date  the  application  was 
initially  submitted  wth  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  December  28.  1993.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
Zerit®  (NDA  20-^12)  was  initially 
submitted  on  December  28.  1993. 

3.  The  date  the  application  was 
approved:  June  24.  1994.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-412  was  approved  on  June  24.  1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  188  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 


on  or  before  Januarj'  17,  1995,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  May  15,  1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  4.  1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  94-28194  Filed  11-15-94;  8:45  am) 

ULUNG  CODE  4160-01-F 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
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will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Gastrointestinal  Drugs  Advisory 
Committee 

Date,  time,  and  place.  December  1, 
1994,  9  a.m.,  and  December  2,  1994, 
8:30  a.m.,  Parklawn  Bldg.,  conference 
rms.  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD.  ^ 

Type  ofmeeth^nd  contact  person. 
Open  public  hearing.  December  1,  1994, 
9  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  10  a.m.  to 
5  p.m.;  open  committee  discussion. 
December  2.  1994.  8:30  a.m.  to  4  p.m.; 
Joan  C.  Standaert.  Center  for  Drug 
Evaluation  and  Research  (HFI>-180), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
419-259-6211,  or  Valerie  M.  Mealy, 
Advisors  and  Consultants  Staff,  301- 
443-4695.  or  FDA  Advisory  Committee 
Information  HotHne.  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  Gastrointestinal  Drugs  Advisory 
Committee,  code  12538. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  gastrointestinal 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  16, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  1.  1994.  the  committee  will 
discuss  new  drug  application  (NDA)  20- 
406,  TAP  Pharmaceuticals.  Prevacid® 
(lansoprazole),  to  be  indicated  for  the 
treatment  of  reflux  esophagitis. 
maintenance  of  healing  of  reflux 
esophagitis,  duodenal  ulcer  and 
hypersecretory  conditions  including 
ZoUinger-Ellison  syndrome.  On 
December  2, 1994.  the  committee  will 
discuss  NDA  19-810.  Astra-Merck, 
Prilosec®  (omeprazole)  for  maintenance 
treatment  of  gastroesophageal  reflux 
disease. 


Circulatory  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  December  5. 
1994.  8:30  a.m..  Holiday  Inn— 
Gaithersburg.  Goshen  and  Whetstone 
Ballrooms,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  MD.  A  limited 
number  of  overnight  accommodations 
have  been  reserved  at  the  Holiday  Inn— 
Gaithersburg.  Attendees  requiring 
overnight  accommodations  may  contact 
the  hotel  at  301-948-8900  and  reference 
the  FDA  panel  meeting  block. 
Reservations  will  be  confirmed  at  ihe 
group  rate  based  on  availability. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  pubhc  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  4:30  p.m.; 
Ramiah  Subramanian,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-443-8320,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  code 
12625. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  pubhc  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  26, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
relating  to  the  review  of  two  premarket 
approval  applications,  one  for  a 
ventricular  assist  device  and  one  for  a 
dysrhythmia  treatment  device. 


Dental  Drug  Products  Panel  Plaque 
Subcommittee  (Nonprescription  Drugs) 
of  the  Medical  Devices  Advisory 
Committee  - 

Date,  time,  and  place.  December  5 
and  7,  1994,  9  a.m..  Renaissance  Hotel 
at  Tech  Worid,  Salons  A  and  B  of  the 
Renaissance  Ballroom,  999  Ninth  St 
NW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  December 


5, 1994,  9  a.m.  to  1  p.m.;  open  public 
hearing.  1  p.m.  to  3  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  3  p.m.  to  5 
p.m.;  open  committee  disci  ssion, 
December  7.  1994,  9  a.m.  to  1  p.m.;  open 
public  hearing.  1  p.m.  to  2  p.m..  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  2  p.m. 
to  4  p.m.;  Jeanne  L.  Rippere  or 
Steph^ie  Mason,  Center  for  Drug 
Evaluation  and  Research  (HFD-813). 
Food  and  Drug  Administration.  7520 
Standish  PI.,  Rockville,  MD  20855.  301- 
594-1003.  or  FDA  Advisory  Committee 
Information  Hotline.  1-800-741-81,38 
(301-44.3-0572  in  the  Washington.  DC 
area).  Dental  Products  Panel  of  the 
Medical  E)evices  Advisory  Committee, 
code  12518. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

The  Dental  Products  Panel  of  the 
Medical  Devices  Advisory  Committo*? 
functions  at  times  as  a  nonprescription 
drug  advisory  panel.  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
human  use.  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drags  on  the  promulgation 
of  monographs  estabfishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  the  general  issues  pending 
before  the  committee.  Those  desiring  to 
make  formal  presentations  should  notify 
the  contact  person  before  November  25," 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the    - 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
subcommittee  will  continue  with  its 
discussions  held  during  the  October  11. 
1994,  and  June  28  and  29, 1994. 
meetings  as  follows:  (1)  The  possible 
relationship  of  alcohol-containing 
mouthwashes  to  the  development  of 
oral  and  pharj'ngeal  cancers.  (2)  the 
drug/cosmetic  status  of  antiplaque 
products  and  claims,  and  (3)  work  on 
developing  general  guidelines  for 
determining  the  safety  and  effectiveness 
of  antiplaque  and  antiplaque-related 
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drug  products.  The  committee  will  also 
work  on  a  draft  document  to  be 
presented  at  a  joint  meeting  of  the 
Oental  Drug  Products  Panel  and  the 
Dental  Drug  Products  Panel  Plaque 
Subcommittee  on  December  6,  1994  (see 
meeting  announcement  elsewhere  in 
this  issue  of  the  Federal  Register). 

Joint  Meeting  of  the  Dental  Drug 
Products  Panel  and  the  Dental  Drug 
Products  Plaque  Subcommittee 
(Nonprescription  Drugs)  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  December  6. 
1994.  9  a.m..  Renaissance  Hotel  at  Tech 
World,  Salons  A  and  B  of  the 
Renaissance  Ballroom.  999  Ninth  St. 
NW,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  9  a.m.  to  1 
p.m.;  open  public  hearing,  1  p.m.  to  3 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  3  p.m.  to  5  p.m.;  Jeanne  L. 
Rippere  or  Stephanie  Mason,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
813).  Food  and  Drug  Administration. 
7520  Standish  Pi.  Rockville.  MD  20855. 
301-594-1003,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area].  Dental  Products 
Panel  of  the  Medical  Devices  Advisory 
Committee,  code  12518. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

The  Dental  Products  Panel  of  the 
Medical  [)evices  Advisory  Committee 
functions  at  times  as  a  nonprescription 
drug  advisory  panel.  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
human  use,  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgation 
of  monographs  establishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  the  general  issues  pending 
before  the  conunittee.  Those  desiring  to 
make  formal  presentations  should  notify 
the  contact  person  before  November  25. 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
liames  and  addresses  of  proposed 


participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
panel  and  subcommittee  will  discuss: 
(1)  Definitions  and  general  information 
related  to  antiplaque  and  antiplaque- 
related  drug  products  and  claims,  (2)  the 
possible  relationship  of  alcohol- 
containing  mouthwashes  to  the 
development  of  oral  and  pharyngeal 
cancers,  (3)  the  drug/cosmetic  status  of 
antiplaque  products  and  claims,  and  (4) 
general  guidelines  for  determining  the 
safety  and  effectiveness  of  antiplaque 
and  antiplaque-related  drug  products. 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  December  12 
and  13, 1994,  8  a.m..  Parklawn  Bldg, 
conference  rms.  D  and  E.  5600  Fishers 
Lane.  Rockville.  MD. 

Type  of  lucdting  and  contact  person. 
Open  public  hearing,  December  12, 
1994.  8  a.m.  to  8:30  a.m.,  unless  public 
participation  docs  not  last  that  long; 
open  committee  discussion,  8:30  a.m.  to 
4:30  p.m.;  open  public  hearing. 
December  13, 1994,  8  a.m.  to  8:30  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
8:30  a.m.  to  4:30  p.m.;  Adele  S.  Seifried. 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4695,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-6138  (301-443- 
0572  in  the  Washington,  DC  area]. 
Oncologic  Drugs  Advisory  Committee, 
code  12542. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of  cancer. 

Agenda — Open  pubUc  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  5, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  12, 1994,  the  committee  will 
discuss:  (1)  NDA  20-212,  ZinecardTM 
(dexrazoxane  for  injection,  Pharmacia. 
Inc.)  "for  preventing/reducing  the 
incidence  and  severity  of 
cardiomyopathy  associated  with 
doxorubicin  administration  in  patients 


who  have  received  potentially 
cardiotoxic  doses  of  doxorubicin  and 
who,  in  their  physician's  opinion, 
would  benefit  from  continuing  therapy 
with  doxorubicin,"  and  (2)  NDA  20- 
221,  Ethyol  (amifostine  injection,  U.S. 
Bioscience,  Inc.)  "as  a  cytoprotective 
agent  against  both  the  acute  and 
cumulative  hematologic  and  renal 
toxicities  associated  with  alkylating 
agents  such  as  cyclophosphamide,  and 
platinum  agents  such  as  cisplatin,  in 
patients  with  ovarian  cancer."  On 
December  13, 1994.  the  committee  will 
discuss:  (1)  NDA  20-449,  Taxotere's) 
(docetaxel,  Rhone-Poulenc  Rorer),  for 
treatment  of  "patients  with  locally 
advanced  or  metastatic  breast  carcinoma 
in  whom  previous  therapy  has  failed: 
prior  therapy  should  have  included  an 
anthracycline  unless  clinically 
contraindicated."  and  "patients  with 
locally  advanced  or  metastatic  .non- 
small  cell  lung  cancer  even  after  failure 
of  platinum-based  chemotherapy,"  and 
(2)  NDA  20-438,  VesanoidTM  (tretinoin, 
all-trans  retinoic  acid,  Hoffmann-La 
Roche.  Inc.)  "for  the  treatment  of 
patients  with  acute  promyelocytic 
leukemia  (APL)"  "  *  *  "for  induction  of 
remission  in  patients  who  are  resistant 
to  or  are  contraindicated  for 
anthracycline-based  chemotherapy  or 
have  relapsed  after  entering  remission 
induced  by  chemotherapy." 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  net  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10] 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 


advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
Lunont  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
moeling  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  t-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  November  14, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-28449  Filed  11-15-94;  8:45  am) 
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Health  Care  Financing  Administration      National  Institutes  of  Health 


[BPO-128-N] 

Medicare  and  Me<licaid  Programs; 
Delay  in  Implementation  of  the 
Medlcare-Medicaid  Coverage  Data 
Bank  Requirements 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  of  our  delay  of  the 
implementation  of  section  1144  of  the 
Social  Security  Act,  which  requires 
employers  to  report  information  about 
all  individuals  covered  by  group  health 
plans  to  a  newly  established  Medicare- 
Medicaid  Coverage  Data  Bank. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Priborsky,  (410)  966-3137. 

SUPPLEMENTARY  INFORMATION:  On 
October  7, 1994,  we  published  the 
information  below  in  the  Commerce 
Business  Daily  concerning  delaying  the 
implementation  of  the  Medicare- 
Medicaid  Coverage  Data  Bank.  We  are 
repeating  the  information  here  for 
general  information. 

Section  1144  of  the  Social  Security 
Act  requires  the  Secretary  of  Health  and 
Human  Services  to  establish  the 
Medicare-Medicaid  Data  Bank  to  be 
composed  of  information  supplied  by 
employers  for  the  purpose  of 
establishing  third  party  liability  for 
health  care  costs.  Initial  reports  by 
employers  were  required  to  be  filed  by 
February  28, 1995.  The  Conference 
Report  accompanying  the  Department's 
Appropriation  Act  for  Fiscal  Year  1995 
indicated  Congressional  intention  that 
no  funds  be  expended  by  the 
Department  in  the  fiscal  year  to 
implement  this  requirement.  H.R.  Rep. 
No.  103-733,  103rd  Congress,  2nd 
Session,  page  22.  In  light  of  this 
statement,  we  have  agreed  to  stay  any 
administrative  action  to  implement  the 
current  requirements,  including  the 
promulgation  of  reporting  forms  and 
instructions.  Therefore,  we  will  not 
expect  employers  to  compile  the 
necessary  information  or  file  the 
required  reports.  Likewise,  of  course,  no 
sanctions  will  be  imposed  on  employers 
for  failure  to  file  such  reports. 

Authority:  Section  1144  of  the  Soda) 
Security  Act  (42  U.S.C.  1320t>-14). 

Dated:  October  28, 1994. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 

Administration. 

IFR  Doc.  94-28320  Filed  11-15-94;  8:45  am] 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  December  5-7. 
1994.  The  meeting  will  be  held  in  the 
11th  floor  solarium.  Building  10, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Marvland 
20892. 

The  meeting  will  be  open  to  the 
public  on  December  5  from  9:15  a.m.  to 
12  p.m.  and  from  1  p.m.  to  2:15  p.m.  On 
December  6  the  meeting  will  be  open 
from  8:30  a.m.  until  9:40  a.m.  During 
the  open  sessions,  the  permanent  staff  of 
the  Laboratory  of  Immunoregulation 
will  present  and  discuss  their 
immediate  past  and  present  research 
activities. 

In  accordance  with  the  provisions  set 
forth  in  Sec.  552b(c)(6],  Title  5.  U.S.C. 
and  Section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
on  December  5  from  8:30  a.m.  until 
9:15.  from  12  p.m.  until  1  p.m.,  and 
from  2:15  p.m.  until  rec«ss;  on 
December  6  from  9:40  a.m.  until  recess; 
and  on  December  7  from  8  a.m.  until 
adjournment,  for  the  review,  discussion, 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  including 
consideration  of  personal  qualifications 
and  performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building.  Room  3C26.  National 
.  Institutes  of  HeaUh,  Bethesda,  Maryland 
20892.  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Franklin  A.  Neva,  Acting 
Executive  Secretary,  Board  of  Scientific 
Counselors,  NIAID,  National  Institutes 
of  Health.  Building  10,  Room  4A31, 
telephone  301-496-3006,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-301.  National  Institutes  of 
Health.) 
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Dated:  November  8, 1994. 
Margery  G.  Gnigg, 

Senior  Committee  Management  Specialist, 
NIK 
|FR  Doc.  9.^-28301  Filed  11-15-94;  8:45  am] 

BILLING  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Ftideral  Advisor^'  Committee  Act,  as 
amended  {5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings: 

Committee  Name;  Developmental 
Therapeutics  Contracts  Review  Committee. 

Dale:  December  8-9. 1994. 

Time:  JB  am. 

Place:  Conference  Room  D.  6130  Executive 
Blvd..  RockviHe,  MD  20852. 

Contact  Person:  Dr.  Courtney  Michael 
Kerwin,  Executive  Plaza  North.  Room  601A, 
Telephone:  (301)  496-7421. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Committee  Name:  Cancer  Clinical 
Investigation  Review  Committee. 

Date:  December  13-1  i.  1994. 

Time:  8  am. 

Place:  The  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20815 

Contact  Person:  Dr.  John  L.  Meyer, 
Executive  Plaza  North,  Room  61 IC, 
Telephone:  (301)496-7721. 

Purpose/ Agenda:  Review  and  evaluate 
grant  applications.  _ 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications,  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  matTiial, 
and  p>ersonal  information  concerning 
individuals  associated  with  the 
applications  and  proposjls,  the 
.  disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  tl^.e  m.eoting  due 
to  the  difficxilty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  FeiJera!  Uorricstic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Re-sMrth;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treolment  Reseanh;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support.  93.303,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  November  8. 1994 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH 
|FR  Doc.  94-28300  Filed  11-15-94;  8:45  am) 

BILUNG  COOC  4140-01-M 


Genome  Research  Review  Committee; 
Notice  of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Genome  Research  Review  Committee, 
National  Center  for  Human  Genome 
Research,  November  17, 1994,  Hyatt 
Regency  Hotel,  Bethesda,  Maryland 
which  was  published  in  the  Federal 
Register  on  October  19, 1994  (59  FR 
52797). 

The  meeting  was  cancelled  due  to 
complications  of  other  commitments  of 
several  members  of  the  committee  and 
will  be  rescheduled  at  a  later  date. 

Dated:  November  9,  1994. 
Susan  K.  Feidman. 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-28299  Filed  11-15-94:  8:45  ami 

BILUNG  CODE  4140-01-M 


Prospective  Grant  of  Partially 
Exclusive  Patent  License 

AGENCY:  National  institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U  S.C.  209(c)(1)  and  37  CFR 
404.7(a)(Tl(i)  that  the  National  Institutes 
of  Healdi  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  partially  exclusive  license 
in  a  limited  field  of  use  to  practice  the 
inventions  embodied  in  U.S.  Patent 
5,104,977  (formerly  U.S.  Patent 
Application  06/423,203)  entitled 
"Purified  Transforming  Growth  Factor 
Beta"  and  its  foreign  counterparts, 
including  inventions  deriving  priority 
from  U.S.  Patent  Applications  06/ 
500.832  and  06/500,927,  to  Celtrix 
Pharmaceuticals  Inc.  having  a  place  of 
business  at  Santa  Clara,  California.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  partially  exclusive 
license  will  be  for  the  field  of 
ophthalmology.  It  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  prospective  partially  exclusive 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

This  invention  relates  to  a  protein 
known  as  transforming  growth  factor- 
beta  (TGF-beta)  and  its  uses.  The  U.S. 
patent  (5,104.977)  issued  on  April  14, 
1992  and  has  a  divisional  (USPA  07/ 


816,563)  and  two  continuations  (08/ 
048.956  and  08/267,227)  currently 
pending  at  the  U.S.  PTO.  The  invention 
contains  both  composition  of  matter  and 
method  of  using  claims  to  TGF-beta. 
The  invention  facilitates  studies  relating 
TGF-3's  normal  physiological  function, 
and  structural  analysis,  which  could 
provide  information  on  cloning  of  the 
TGF-P  protein.  Production  of  TGF-P  in 
mass  quantities  might  have  useful 
therapeutic  application  in  enhancement 
of  wound  healing  and  tissue  repair. 
Requests  for  a  copy  of  the  above 
identified  patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Dr.  Carl  Floyd,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Box  13,  Rockville,  Maryland  20852- 
3804  (telephone:  (301)  496-7735  ext. 
246;  FAX;  (301)  402-0220).  A  signed 
Confidential  Disclosiue  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application(s).  Properly  filed 
competing  applications  for  a  license 
filed  in  response  to  this  notice  will  be 
treated  as  objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  on  or 
before  January  17, 1995  will  be 
considered. 

Dated:  October  29, 1994. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer. 

[FR  Doc.  94-28302  Filed  11-15-94;  8:45  ami 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.]: 

PRT-796135 

Applicant:  Zoological  Society  of  San  Diego. 
San  Diego,  California. 

The  applicant  requests  a  permit  to 
import  one  female  Francois'  l^af 
monkey  (Presbytis  francoisi  francoisi) 
from  Nogeyama  Zoological  Gardens  of 
Yokohama,  Japan,  for  the  purpose  of 
enhancement  of  survival  of  the  species 
through  breeding. 


PRT-796329 

Applicant:  Steven  J.  Rohrback.  Wheaton,  IL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  IDomaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  L.  Kock, 
Verborgenfontein,  Richmond,  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  spccii^. 
PRT-796328 
Applicant-  Roger  L  Gregg.  Turlocli,  CA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bnnfebok  [Damaliscus  dorcas 
doiYX}^]  elided  from  the  captive  herd 
maintained  by  E.V.  Pringle,  Huntley 
Glen,  Bedford,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 
PRT-796145 

Applicant:  Patricia  Wainright,  New 
Rurnswick,  NJ. 

The  applicant  requests  a  permit  to 
import  dropped  feathers  taken  from 
captive  Cuban  parrots  lAmazona 
leucocephaJa)  in  New  Providence 
Island.  Bahamas,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research. 
P.RT-795522 

.Applicant:  Regional  Director.  Region  2. 
USFWS.  Albuquerque,  NM. 

The  applicant  request  a  permit  to 
export  four  Whooping  crane  (Grus 
amaricana)  to  the  Devonian  Wildlife 
Conservation  Centre,  Calgary.  Alberta, 
Canada  for  the  purpMjse  of  enhancement 
of  the  survival  of  the  species  through 
propagation. 

Emergency  Exemption:  Issuance 

On  November  8. 1994,  the  U.S.  Fish 
H-Aii  V.'ildbfe  Service  (Service)  issued  a 
p.;ruut  (PRT-796422)  to  S.O.S.  Care, 
San  Diego,  California,  to  import  (and 
eventually  rcexpyort)  up  to  three 
no-.vbom  captive-bom  tigrina  [Felis 
tigiitK)  from  the  Conservation  Projet;t  at 
the  Sao  Paulo  Zoo.  Sao  Paulo,  Brazil. 
The  30-day  public  comment  period 
required  by  section  10(c)  of  the 
Cr.iangered  Species  Act  was  waived 
The  Service  determined  that  an 
emergency  affecting  the  survival  of  the 
tigiina  kittens  existed  and  that  no 
reasonable  alternative  was  available  to 
the  apphcant.  The  tigrina  kittens  needed 
imnwdiate  medical  attention  in  order  to 
siuvive  since  the  mother  had  rejected 
them  before  the  30-day  comment  |:>eriod 
elapsed. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildbfe  Service,  Ofiice  of  Management 
Authority.  4401  North  Fairfax  Drive, 


Room  432,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  10,  1994. 
Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits,  Officf  of 
Management  Authority. 
IFR  Doc.  94-28248  Filed  11-15-94;  8:45  am) 

BILUNG  COOE  4310-SS-M 


Maine  Mammals;  Stock  Assessment 
Reports 

agency:  Fish  and  Wildlife  Ser\'ice 

(Service),  Interior. 

ACTION:  Extension  of  comment  period  on 

draft  stock  assessments  and  Potential 

Biological  Removal  (PBR)  workshop 

report. 

summary:  The  Service  is  extending  the 
comment  period  onihe  stock 
assessments  for  Service  marine  mammal 
species  and  the  PBR  workshop  report  in 
consideration  of  the  complexity  of  the 
issues  surrounding  both  the  stock 
assessments  and  the  PBR  workshop 
report. 

DATES:  Comments  on  the  draft  stock 
assessments  for  Service  species  and  the 
report  of  the  PBR  workshop  must  be 
received  by  December  1, 1994. 
ADDRESSES:  Copies  of  the  draft  stock 
assessments  for  Service  species  and  PBR 
workshop  report  are  available  from  the 
Division  of  Fish  and  Wildhfe 
Management  Assistance,  Fish  and 
Wildlife  Service,  Room  820-ARLSQ, 
4401  N.  Fairfax  Drive,  Arlington.  VA 
22203.  Telephone  (703)  358-1718. 

Comments  on  the  draft  stock 
assessment  for  polar  bears,  Pacific 
walrus,  and  northern  sea  otters  in 
Alaska,  along  with  comments  on  the 
report  of  the  PBR  workshop,  should  be 
sent  to  Dave  McGilfivary,  Supervisor, 
Office  of  Marine  Mammals 
Management,  Fish  and  Wildlife  Service. 
101 1  E.  Tudor  Road,  Anchorage,  Alaska 
99503;  FAX:  (907)  786-3816. 

Comments  on  the  draft  stock 
assessments  for  West  Indian  manatees, 


along  with  comments  on  the  report  of 
the  PBR  workshop,  should  be  sent  to 
Robert  Turner.  Manatee  Coordinator. 
Fish  and  Wildhfe  Service.  6620  South 
Point  Drive.  South,  Suite  310, 
Jacksonville,  Florida  32216;  FAX:  ("KM) 
232-2404. 

Comments  on  the  draft  stock 
assessments  for  the  Cahfomia  sea  otter, 
and  the  northern  sea  otter  in 
Washington  State,  alo'  g  with  comments 
on  the  report  of  the  PBR  workshop, 
should  be  sent  to  Carl  Benz.  Sea  Otter 
Coordinator,  Fish  and  Wildhfe  Servira;. 
2140  Eastman  Avenue.  Suite  100, 
Ventura.  California  93003;  FAX:  (818) 
904-6288. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Horwath  in  the  Fish  and  Wildlife 
Service's  Division  of  Fish  and  Wildlife 
Management  Assistance,  Arlington, 
Virginia  at  (703)  358-1718.  For 
information  about  the  Alaska  marine 
mammals  identified  in  the  ADDRESSES 
Section  above,  contact  Dave  McGillivary 
at  (907)  786-3800.  For  information 
about  West  Indian  manatees  as 
identified  in  the  ADDRESSES  Section 
above,  contact  Robert  Tunier  at  (904) 
232-2580.  For  information  about 
Cahfomia  sea  otters,  and  northern  sea 
otters  in  Washington  State  as  identified 
in  the  ADDRESSES  Section  above,  contact 
Carl  Benz  at  (805)  644-1766. 
SUPPLEMENTARY  INFORMATIOH:  On  August 
23,  1994,  the  Service  published  a 
Federal  Register  noti'    announcing  the 
availability  of  draft  stock  assessments 
for  Service  species  (i.e.,  polar  bnar. 
Pacific  walrus,  northern  sea  otter  m 
Alaska.  West  Indian  manatees, 
Cahfomia  sea  otter,  and  northern  sea 
otter  in  Washington  State)  and  the  PBR 
workshop  report  (59  FR  43353).  The 
stock  as.sessments  are  required  under 
new  Section  117  of  the  Marine  Mammal 
Protection  Act  as  amended  in  1994 
(Pub.  L.  103-238).  A  summary  of  the 
draft  stock  assessments  speci^ing 
geographical  range,  regional 
designation,  minimum  abundance 
estimate,  PBR  level,  estimated  annual 
average  human-caused  mortafity,  and 
whether  or  not  the  stock  would  be 
regarded  as  strategic  or  nonstrategic  was 
included  in  the  Federal  Register  notice. 
The  PBR  workshop,  composed  of 
National  Marine  Fisheries  Ser\'ice  and 
Service  scientists,  was  convened  to 
develop  an  initial  approach  for 
promoting  consistent  national 
interpretation  of  parameters  to  be  used 
in  draft  stock  assessments,  including  the 
calculation  of  PBR  levels. 

The  initial  comment  period  for  draft 
stock  assessments  for  Service  species 
and  PBR  workshop  was  scheduled  to 
end  on  November  21, 1994.  In  response 
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to  concern  that  the  public  comment 
period  was  inadequate,  given  the  scope 
of  the  issues  surrounding  the  stock 
assessments  and  the  PBR  workshop 
reports,  the  Service  hereby  extends  the 
comment  period  and  welcomes 
comments  received  by  December  1, 
1994.  Subsequent  to  the  close  of  the 
extended  period,  the  Service  will 
provide  copies  of  public  comments  to 
members  of  the  Alaska,  Pacific,  and 
Atlantic  Scientific  Review  Groups,  as 
appropriate,  for  their  tonsideration 
prior  to  the  next  scheduled  meeting  of 
these  groups. 

Comments  must  be  received  in  the 
appropriate  office  as  identified  in  the 
ADDRESSES  Section  above  by  December 
1.  1994,  to  be  fully  considered. 
Therefore,  thuse  submitting  comments 
close  to  that  date  should  FAX  their 
comments  or  call  to  ensure  receipt  of 
their  comments. 

Dated:  November  8, 1994. 
MoUie  H.  Beattie, 

Director.  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  94-28230  Filed  11-15-94;  8:45  am] 

BILLING  COOE  4310-6$-M 


Bureau  of  Indian  Affairs 

Blaclcfeet  Irrigation  Project  O&M  Rate 
Increase,  Montana  Bureau  of  Indian 
Affairs,  Department  of  the  Interior 

action:  Notice  of  Proposed  Rate 
Increase. 

summary:  The  Bureau  of  Indian  Affairs 
is  proposing  to  increase  the  Blackfeet 
Irrigation  Project's  operation  and 
maintenance  assessment  rate  to  $1 1  per 
assessable  acre  for  the  1995  irrigation 
season  and  subsequent  seasons.  The  $3 
increase  to  the  current  rate  of  $8  per 
acre  will  help  offset  cost  increases  for 
personnel,  supplies,  materials  and 
services. 

DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1994. 
ADDRESSES:  Written  comments  on  rate 
changes  should  be  sent  to:  Assistant 
Secretary — Indian  Affairs,  Attention: 
Branch  of  Irrigation  and  Power, 
MS#4559-M1B,  Bureau  of  Indian 
Affairs.  1849  "C"  Street.  N.W.. 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Billings  Area  Office,  Bureau  of 
Indian  Affairs,  316  North  26th  Street, 
Billings,  Montana  59101.  Telephone 
number:  (406)  657-6315. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  docimient  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14. 
1914  (38  Stat.  583.  25  U.S.C.  385),  and 


has  been  delegated  to  the  Assistant 
Secretary — Indian  Affairs  pursuant  to 
Part  209  Departmental  Manual  Chapter 
8.1  A  and  Memorandum,  from  Chief  of 
Staff,  Department  of  the  Interior,  to 
Assistant  Secretaries.  Heads  of  Bureaus 
and  Offices,  dated  January  25, 1994.  The 
operation  and  maintenance  assessment 
per  assessable  acre  is  based  on  the 
estimated  normal  operating  cost  of  the 
Project  for  one  fiscal  year.  Normal 
operation  and  maintenance  is  defined  as 
the  cost  of  all  activities  involved  in 
delivering  irrigation  water,  including 
labor,  materials,  equipment  and  services 
for  irrigation  canals,  dams,  flow  control 
gates,  pumps  and  other  facilities. 

Dated:  November  7,  1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  94-28308  Filed  11-15-94;  8:45  am) 
BILUNG  COOE  4310-02-P 


Colorado  River  Indian  Irrigation  Project 

AGENCY:  Bureau  of  Indian  Affairs. 
Department  of  the  Interior. 
ACTION:  Notice  of  Proposed  E^te 
Increase. 

SUMMARY:  The  BIA  is  proposing  to 
increase  the  Colorado  River  Indian 
Irrigation  Project's  operation  and 
maintenance  assessment  rate  per 
assessable  acre  for  the  first  5  acre  feet 
of  water  to  $30.00  in  1995.  $31.50  in 
1996.  $33.00  in  1997.  $34.50  in  1998, 
and  $36.00  in  1999  and  thereafter  until 
further  notice.  The  $3.00  increase  to  the 
current  rate  of  $27.00  per  acre  in  1995 
and  the  $1.50  increase  per  acre  per  year 
for  the  next  four  years  1996  through 
1999  will  offset  cost  increases  for 
personnel,  supplies,  materials  and 
services.  The  charge  per  acre  foot  of 
water  in  excess  of  this  annual 
apportionment  will  be  $11.00  per  acre 
foot  in  1995.  $12.50  per  acre  foot  in 
1996.  $14.00  per  acre  foot  in  1997. 
$15.50  per  acre  foot  in  1998.  and  $17.00 
per  acre  foot  in  1999  and  thereafter, 
until  further  notice.  The  $3.00  increase 
to  the  cxirrent  rate  of  $8.00  per  acre  foot 
in  1995  and  the  $1.50  increase  per  acre 
foot  per  year  for  the  next  four  years  1996 
through  1999  will  offset  cost  increases 
for  personnel,  supplies,  materials  and 
services. 

The  energy  costs  for  pumped  water 
will  not  be  paid  by  the  Project  but  will 
be  billed  directly  to  those  receiving 
pumped  water  by  the  electric  utility. 
DATES:  Comments  m"<:t  he  submitted  on 
or  before  December  16, 1994. 
ADDRESSES:  Written  comments  on  rate 
changes  should  be  sent  to:  Assistant 
Secretary — Indian  Affairs,  Attention: 


Branch  of  Irrigation  and  Power, 
MS#4559-MIB,  Code  210,  Bureau  of 
Indian  Affairs,  1849  "C"  Street.  NW, 
Washington.  DC,  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Phoenix  Area  Office.  Bureau  of 
Indian  Affairs.  One  North  First  Street. 
Phoenix,  Arizona  85001,  telephone 
number  (602)  379-6600. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14, 
1914  (38  StaL  583.  25  U.S.C.  385)  and 
has  been  delegated  to  the  Assistant 
Secretary  -  Indian  Affairs  pursuant  to 
Part  209  Departmental  Manual  Ch:ipter 
8.1  A  and  Memorandum,  dated  January 
25,  1994,  fi-om  the  Chief  of  Staff. 
Department  of  the  Interior,  to  Assistant 
Secretaries  and  Heads  of  Bureaus  and 
Offices.  The  assessment  is  based  on  an 
estimate  of  the  cost  of  normal  operation 
and  maintenance  of  the  irrigation 
Project.  Normal  operation  and 
maintenance  is  defined  as  the  cost  of  all 
activities  involved  in  delivering 
irrigation  water,  including  the  actual 
costs  for  labor,  materials,  equipment, 
services,  energy,  equipment 
replacement  and  reserves  to  cover 
emergency  expenses. 

The  Colorado  River  Indian  Tribes 
(CRIT)  and  water  users  were  notified  of 
the  proposed  changes  in  the  operation 
and  maintenance  assessment  and  excess 
water  rates  by  letter  to  CRIT  dated 
March  25, 1994.  at  the  March  16. 1994. 
CRIT  Irrigation  Committee  Meeting,  and 
at  the  Pink  Boll  Worm  and  White  Fly 
Eradication  Committee  Meeting  for 
Parker  Valley  growers  on  March  22. 
1994. 

The  current  operation  and 
maintenance  assessment  rate  of  $27.00 
beccmie  effective  January  1. 1994.  Since 
January  1. 1984,  when  the  operation  and 
maintenance  assessment  rate  was  raised 
to  $22.00.  there  had  been  no  other 
increases  in  the  assessment  rate  or  the 
excess  water  rate.  The  1994  increase 
was  not  sufficient  to  offset  the 
accumulated  annual  cost  increases  for 
labor,  materials,  equipment,  energy,  and 
services.  Costs  have  depleted  reserves 
and  continue  to  exceed  revenue  fi-om 
current  assessments.  The  basic 
operation  and  maintenance  assessment 
for  a  given  year  is  calculated  by  using 
the  estimated  cost  of  Project  operation 
for  that  calendar  year  divided  by  the 
assessable  acreage. 

Basic  Assessment 

The  basic  assessment  rate  against  the 
land  to  which  water  can  be  delivered 
under  the  Colorado  River  Indian 
Irrigation  Project,  Arizona,  for  operation 


and  maintenance  of  the  Project  is  hereby 
fixed  at  $30.00  per  acre  for  1995,  $31.50 
per  acre  for  1996,  $33.00  per  acre  for 
1997,  $34.50  per  acre  for  1998,  and 
$36.00  per  acre  for  1999  and  thereafter 
until  further  notice.  The  assessment  is 
due  whether  water  is  used  or  not. 
Payment  of  this  assessment  will  entitle 
tha  water  user  to  up  to  5  acre-feet  of 
water  per  year  per  assessable  acre  of 
land. 

Excess  Water  Charge 

If  and  when  available,  water  in  excess 
of  the  basic  allotment  may  be  delivered 
upon  written  request  to  the 
Superintendent  by  landowners  or  users 
at  the  following  rates  per  acre  foot  or 
fraction  thereof:  $11.00  per  acre  foot  in 
1995,  $12.50  per  acre  foot  in  1996, 
$1400  per  acre  foot  in  1997,  $15.50  per 
acre  foot  in  1998,  and  $17.00  per  acre 
fool  in  1399  and  thereafter  until  further 
notice.  The  excess  water  charge  is 
payable  at  the  time  of  written  request  for 
such  water  and  must  be  paid  prior  to 
delivery. 

Pumped  Water  Energy  Charges 

The  energy  costs  for  pumped  water 
will  not  be  paid  by  the  Project  but  will 
be  tilled  directly  to  those  receiving 
pumped  water  by  the  electric  utility. 

Effective  Period  » 

The  assessments  and  water  charges 
above  shall  become  effective  for  each 
Calendar  Year  1995  through  1999  and 
thereafter  until  further  notice. 

Distribution  and  Apportionment 

All  Project  water  is  considered  a 
roranion  water  supply  in  which  all 
fissessable  lands  of  tlie  Project  are 
entitled  to  share  equally.  Such  water 
will  be  distributed  to  the  lands  of  the 
Project  as  equitably  as  physical 
conditions  permit. 

Dtted:  November  7. 1994. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  94-28310  Filed  11-15-94;  8:45  am) 
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San  Carlos  Indian  Irrigation  Project 
(Joint  Worits)  O&M  Assessment  Rates, 
Arizona 

AGENCY:  Bureau  of  Indian  Affairs, 
Deprirtnient  of  the  Interior. 

ACTION:  Notice  of  Proposed  Assessment 
Rate  Change, 

SUMMARY:  The  BIA  is  proposing  to 
decrease  the  San  Carlos  Indian  Irrigation 
Project  (Joint  Works)  Operation  and 
Maintenance  assessment  rate  to  $30.00 
per  assessable  acre  for  the  1995 


irrigation  season  and  subsequent 
seasons.  This  is  a  decrease  of  $5.00  fix»m 
the  ciurent  rate  of  $35.00  per  assessable 
acre. 

DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1994. 
ADDRESSES:  Written  comments  on  rate 
changes  should  be  sent  to:  Assistant 
Secretary— Indian  Affairs,  Attention: 
Branch  of  Irrigation  and  Power, 
MS#4559-4^B,  Bureau  of  Indian 
Affairs,  1849  "C"  Street,  N.W., 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Project  Manager,  San  Carlos  Indian 
Irrigation  Project  (Joint  Works).  P.O.  Box 
250,  Coolidge,  Arizona  85228. 
Telephone:  (602)  723-5439. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  Interior  by  5 
U.S.C.  301  and  the  Act  of  August  14, 
1914  (38  Stat.  583,  25  U.S.C.  385).  and 
has  been  delegated  to  the  Assistant 
Secretary — Indian  Affairs  pursuant  to 
Part  209  Departmental  Manual  Chapter 
8.1  A  and  Memorandum,  from  Chief  of 
Staff,  Department  of  the  Interior,  to 
Assistant  Secretaries,  Heads  of  Bureau's 
and  Offices,  dated  January  25. 1994.  The 
assessment  rate  is  based  on  an  estimate 
of  the  cost  of  normal  operation  and 
maintenance  of  the  irrigation  project 
divided  by  the  project  acreage.  Normal 
operation  and  maintenance  is  defined  as 
the  cost  of  all  activities  involved  in 
delivering  irrigation  water,  including 
labor,  materials,  equipment  and  services 
for  irrigation  canals,  dams,  flow  control 
gates,  pumps  and  other  facilities. 
DATES:  The  effective  date  of  the  annual 
assessment  rate  adjustment  is  October  1, 
1994.  The  basic  assessment  rate  was  set 
at  $35  for  Fiscal  Year  1994.  This  rate 
was  set  with  the  understanding  that  the 
BIA  was  implementing  Public  Law  102- 
231.  which  called  for  divestiture  of  the 
power  division  at  San  Carlos  Indian 
Irrigation  Project.  That  divestiture  effort 
has  been  terminated  and  the  costs 
associated  with  it  have  been  removed 
from  the  assessment  rate  calculations. 
Pursuant  to  the  Act  of  June  7, 1924,  (43 
Stat.  476)  and  supplementary  acts,  the 
Repayment  Contract  of  June  8, 1931,  as 
amended,  between  the  United  States 
and  San  Carlos  Irrigation  and  Drainage 
District,  and  in  accordance  with 
applicable  provisions  of  the  Order  of  the 
Secretary  of  the  Interior  of  June  15, 
1938,  the  basic  assessment  rate  for  the 
operation  and  maintenance  of  the  Joint 
Works  of  the  San  Carlos  Irrigation 
Project  for  Fiscal  Year  1995  is  hereby 
fixed  at  $30  for  each  assessable  acre  of 
land.  The  assessment  is  due  and  payable 
on  or  before  the  1 5th  of  May  prior  to  the 
fiscal  year  the  assessment  is  for,  as 


provided  in  the  Act  of  June  7, 1924  (43 
Stat.  475-476),  as  implemented  by  the 
Repayment  Contract  between  the  United 
Stales  and  the  San  Carlos  Irrigation  and 
Drainage  District,  (as  supplemented  on 
November  12, 1935  and  May  29, 1947) 
and  the  Secretarial  Order  defining  the 
Joint,  District  and  Indian  Works  of  the 
San  Carlos  Federal  Irrigation  Project, 
turning  over  Operation  and 
Maintenance  of  District  Works  to  the 
San  Carlos  Irrigation  and  Drainage 
District. 

Dated:  November  7, 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  94-28309  Filed  11-15-94;  8:45  ami 
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Power  Rate  Adjustment:  Mission 
Valley  Power  Utility,  Montana 

ACTION:  Notice  of  Proposed  Rate 
Increase. 


summary:  The  Bureau  of  Indian  Affairs 
is  proposing  to  increase  the  cost  of 
electric  power  (energy)  to  customers  of 
Mission  Valley  Power  (MVP),  the  entity 
operating  the  power  facihty  of  the 
Flathead  Indian  Irrigation  T  reject  of  the 
Flathead  Reservation.  The  Bureau  of 
Indian  Affairs  (BIA)  has  been  informed 
that  the  Montana  Power  Company 
(MFC),  which  sells  electric  power  to 
MVP,  has  raised  its  wholesale  power 
rates  by  spproximately  2.0  percent.  The 
MI'C  increase  went  into  effect  on 
September  5, 1994.  and  is  based  on 
adjustments  in  the  Consumer  Price 
index  pursuant  to  the  Federal  Snergy 
Regulatory  Commission  license  for 
MFC's  Kerr  Dam  Hydroelectric  Facility. 
Accordingly,  the  BIA  is  proposing  to 
adjust  the  local  retdil  power  rates 
charged  by  MVP  to  reflect  the  increaserl 
cost  of  purchased  power. 
DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1994. 
ADDRESSES:  Written  comments  on  rate 
changes  should  be  sent  to:  Assistant 
Secretary — Indian  Affairs,  Bureau  of 
Indian  Affairs,  Attn:  Branch  of  Irrigation 
and  Power,  MS#4559-^IB,  1849  "C" 
Street  NW,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Bureau  of  Indian  Affairs. 
Portland  Area  Office.  911  N.E.  11th 
AvMue.  Portland.  Oregon  97232-1169, 
telephone  (503)  231-6702;  or.  General 
Manager,  Mission  Valley  Power.  P.  O. 
Box  890.  Poison,  Montana  59860-0890. 
Telephone  (406)883-5361  or  1-800- 
823-3758  (in-State  Watts). 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
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5  U.S.C.  301;  the  Act  of  August  7,  1946. 
c.  802,  Section  3  (60  Stat.  895;  25  U.S.C. 
385c);  the  Act  of  May  25, 1948  (62  Stat. 
269);  and  the  Act  of  December  23. 1981, 
section  112  (95  Stat.  1404).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.  lA  and 
Memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices.  The 
approximate  2.0  percent  MFC  increase 
causes  the  BIA  to  raise  its  retail  rates  to 
recover  $24,529  which  is  the  financial 
impact  of  that  increase.  Accordingly,  the 
proposed  rate  increase  will  flow  through 
MVP  to  MPC  to  offset  the  increased  cost 
of  wholesale  energy.  This  proposed 
adjustment  is  the  result  of  an  increase 
in  the  electric  power  rates  charged  by 
MPC.  one  of  three  sources  of  electric 
power  marketed  by  MVP.  The  MPC 
increase,  which  went  into  effect  on 
September  5, 1994,  is  based  on 
adjustments  in  the  Consumer  Price 
index  pursuant  to  the  Federal  Energy 
Regulatory  Commission  license  for 
MPC's  Kerr  Dam  Hydroelectric  Facility. 
The  following  table  illustrates  the 
financial  impact  of  the  new  retail  rates 
on  each  rate  class. 


Rate  class 

Present  rate 

New  rate 

Residential: 

Basic 

Sll.OO/mo.  (in- 

No 

Charge. 

cludes 
127kwh). 

Change. 

Energy 

S0.04719/kwh 

S0.04724 

Charge. 

(over  127  kwh). 

#2  General: 

Basic 

Sll.OO/mo.  (in- 

No 

Charge. 

cludes  109 
kwh). 

Change. 

Energy 

S0.05505/kwh 

S0.0551 1 

Charge. 

(over  109  kwh). 

Irrigation: 

Horse- 

S10.84/HP   

No 

power 

Change. 

Charge. 

Energy 

S0.03600/kwh  .... 

S0.3605 

Charge. 

Minimum 

$132.00  or 

No 

Sea- 

S6.00/HP, 

Change. 

sonal 

whichever  is 

Charge. 

greater. 

Small  & 

Large 

Commer- 

cial: 

Basic 

None 

No 

Charge. 

Change. 

Monthly 

S38.00  

No 

Mini- 

Change. 

mum. 

Demand 

S4.34/KW  of  till- 

No 

Rate. 

ing  demand. 

Change. 

Energy 

S0.04264/kwh- 

S0.04269 

Rate. 

First  18.000 
kwh. 

Rate  class 

Present  rate 

New  rate 

S0.03547/kwh— 

S0.03551 

Over  18,000 

kwh. 

Area  Lights: 

Area  tight  in- 

stalled on 

existing 

pole  or 

structure: 

7,000 

S6.94  

S6.98 

lumen 

unit. 

M.V." 

20,000 

S9.67  

S9.73 

lumen 

unit. 

M.V.- 

9,000 

S6.26  

S6  30 

lumen 

unit. 

H.P.S 

22.000 

S8.53  

S8  58 

lumen 

unit. 

H.P.S. 

Dated:  November  7, 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  94-28311  Filed  11-15-94:  8:45  am] 
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Area  light  in- 
stalled with 
new  pole: 
7.000 

lumen 

unit. 

M.V.* 
20,000 

lumen 

unit. 

M.V.* 
9.000 

lumen 

unit. 

M.V." 
22.000 

lumen 

unit. 

H.P.S.* 

Street  Light- 
ing (Unnie- 
tered). 


Street  Light- 
ing (Me- 
tered). 

Bask;  Charge 


Present  nwnthly 
rate 


S8.64 


S1 1.37 


S7.96 


S10.23  

This  rate  class 
applies  to  mu- 
nicipalities or 
communities 
where  there 
are  ten  or 
more  lighting 
units  billed  in 
a  group.  This 
rate  schedule 
is  subject  to  a 
negotiated 
contract  with 
MVP. 

Sll.OO/mo.  (in- 
cludes 109 
kwh). 

S0.05505  (over 
109  kwh). 


New  rate 


S8.70 


$11.43 


S8.01 


SI  0.28 
No 
change. 


No 
change. 

S0.0551 1 


*  Continuing  servce  only. 


National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Arizona 
State  Capitol  Museum,  Phoenix,  AZ 

AGENCY:  National  Parle  Service.  Interior 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  a  cultural  item  presently  in 
the  possession  of  the  Arizona  State 
Capitol  Museum.  Phoenix.  AZ,  that 
meets  the  definition  of  "sacred  object" 
under  section  2  of  the  act. 

The  coiled  basket  has  a  flared  shape, 
plaited  rim,  and  dark  brown  design  of 
connected  diamonds  on  a  light  brown 
background.  Four  sets  of  12  carved  and 
painted  sticks  are  sewn  equidistant 
around  the  interior  of  the  basket.  The 
basket  was  purchased  by  the  State  of 
Arizona  in  1938  from  photographer 
Edward  Curtis.  The  basket  was 
transferred  from  the  Research  Library, 
Department  of  Library,  Archives  & 
Pubhc  Records  in  1982  to  the  Museum 
Division.  Museum  records  identify  the 
basket  with  accession  number 
1982.035.035. 

Representatives  of  the  Navajo  Nation 
have  identified  the  basket  as  one  needed 
by  Navajo  rehgious  leaders  for  the 
practice  of  the  Yeibichai  ceremony  by 
present  day  adherents. 

Based  on  the  above  mentioned 
information,  officials  of  the  Arizona 
State  Capitol  Museum  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  basket  and  the  Navajo 
Nation.  Officials  of  the  Arizona  State 
Capitol  Museum  have  also  determined 
that  the  basket  meets  the  definition  of 
sacred  object  pursuant  to  25  U.S.C.  3001 
(3)(C). 

This  notice  has  been  sent  to  ofTicials 
of  the  Navajo  Nation,  Ramah  Navajo 
Chapter,  and  the  Colorado  River  Indian 
Tribes.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  this  cultural 
item  should  contact  Michael  Carman, 
Museum  Director,  Arizona  State  Capitol 
Museum,  1700  W.  Washington,  Phoenix 
Arizona  85007  (602)542-4675  before 
December  16, 1994.  Repatriation  of  the 
cultural  item  to  the  Navajo  Nation  may 


begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  November  10, 1994 
Francis  P.  McManamon 

Departmental  Consulting  Archeologist 
Chief,  Archeological  Assistance  Division 
[FR  Doc.  28294  Filed  11-15-94;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-683;  Final] 

Fresh  Garlic  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commi.':^ion  determines,  pursuant  to 
section  /35(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  the 
industry  in  the  United  States  producing 
fresh  garlic -2  is  materially  injured  by 
reason  of  imports  from  the  People's 
Republic  of  China  (China)  of  fresh 
gariic,  as  defined  by  the  Department  of 
Commerce  (Commerce),  that  have  been 
found  by  Commerce  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).".  '4  The  Commission  also 
determines,  pursuant  to  section 
735(b)(4)(a),  that  critical  circumstances 
do  not  exist  such  that  it  is  necessary  to 
impose  the  duty  retroactively. 

Chairman  Watson,  Vice  Chairman 
Nu7.um,  and  Commissioners  Bragg, 
Rohr,  and  Newquist  find  that  the 
industry  in  the  United  States  producing 
dehy  garHc  s  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Cnmmission's  Rules  of  Practice  and  Procedure  (19 
CFR  §207.2(0). 

'Defined  as  garlic  that  has  been  manually 
harvested  and  is  intended  for  use  as  fresh  produce. 

'For  purposes  of  this  investigation.  Commerce 
has  defined  "fresh  garlic"  as  all  grades  of  garlic, 
whcle  or  separated  into  constituent  cloves,  whether 
or  not  peeled,  fresh,  chilled,  frozen,  provisionally 
preserved,  or  packed  in  water  or  other  neutral 
substance,  but  not  prepared  or  preserved  by  the 
addition  of  other  ingredients  or  by  heat  processing, 
;h^  ;crogoing  used  principally  as  a  food  product 
am!  for  seasoning.  Fresh  garlic  is  provided  for  in 
subheadings  0703.20.00,  0710.80.70,  0710.80.97 
0711.90.60.  and  2005.90.95  of  the  Harmonized 
Tariff  Schedule  of  the  United  States, 

•"Commissioner  Crawford  finds  one  like  product 
corresponding  to  the  scope  of  this  investigation  as 
defined  by  Commerce,  and  finds  that  the  industry 
in  tbe  United  Slates  producing  garlic  is  materially 
injured  by  reason  of  LTFV  imports  from  the 
Peoples  Republic  of  China. 

'  Defined  as  garlic  that  has  been  mechanically 
harvested  and  that  is  primarily,  but  not  exclusively, 
destined  for  non- fresh  use. 


by  reason  of  LTFV  imports  from  China.* 
Chairman  Watson,  Vice  Chairman 
Nuzum,  and  Commissioners  Bragg, 
Rohr,  and  Newquist  also  find  that  the 
industry  in  the  United  States  producing 
seed  gariic  7  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
'■    by  reason  of  LTFV  imports  from  China.* 

Background 

The  Commission  instituted  this 
investigation  effective  July  11, 1994, 
following  a  preliminarj-  determination 
by  the  Department  of  Commerce  that 
imports  of  fresh  garlic  from  China  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
§  1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  w  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  August  3, 1994  (59  F.R. 
39674).  The  hearing  was  held  in 
Washington,  DC,  on  September  27, 
1994,  and  all  persons  who  requested  the 
opportunity  were  peimitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  7, 1994.  The  views  of  the 
Commission  are  contained  in  USITC 
Pubhcation  2825  (November  1994), 
entitled  "Fresh  Garlic  from  the  People's 
Republic  of  China:  Investigation  No 
731-TA-683  (Final)." 

Issued:  November  7. 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-28279  Filed  11-15-94;  8:45  am] 
BILLING  CODE  7020-02-P 


"Because  Commissioner  Crawford  finds  one  like 
product  corresponding  to  the  scope  of  this 
investigation  as  defined  by  Commerce,  she  does  not 
make  a  separate  injury  finding  for  this  industry. 

'  Defined  as  garlic  that  has  been  specially 
prepared  and  cultivated  prior  to  planting  and  then 
harvested  and  otherwise  prepared  for  use  as  seed. 

"  Because  Commissioner  Crawford  finds  one  like 
product  corresponding  to  the  scope  of  this 
investigation  as  defined  by  Commerce,  she  does  not 
make  a  separate  injury  finding  for  this  industry. 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  32598] 

Illinois  Central  Railroad  Company  and 
New  Orleans  Public  Belt  Railroa<*— 
Joint  Relocation  Project  Exemption— 
In  New  Orleans,  LA 

On  October  17, 1994,  Illinois  Central 
Railroad  Company  (IC)  and  New 
Orleans  Public  Belt  Railroad  (NOPE) 
jointly  filed  a  notice  of  exemption  under 
49  CFR  1180.2(d)(5)  to  relocate  fines  of 
railroad  in  New  Orleans,  LA.  The.joinI 
relocation  project  is  an  integral 
component  of  the  Tchoupitoulas 
Corridor  Project  (TCP),  a  major  public 
works  program  between  state  and  local 
governmental  agencies,  to  relieve  traffic 
congestion  and  to  improve  access  to 
New  Orleans'  port  facilities. 
Consummation  has  been  scheduled  to 
take  place  no  earlier  than  October  24 
1994. 

IC  is  a  class  I  railroad,  operating 
approximately  2,600  miles  of  rail  line  in 
six  midwestem  states,  and  NOPB  is  a 
class  III  terminal  switching  railroad 
owned  by  the  City  of  New  Orieans. 
NOPB  operates  approximately  25  miles 
of  rail  line  in  and  around  New  Orleans. 

Within  the  City  of  New  Orleans,  IC 
and  NOPB  own  and  operate  adjacent 
parallel  mainlines  lying  in  the  city- 
owned  Leake  Avenue  right-of-way, 
which  is  not  used  as  a  street  or  roadway 
in  the  project  area  (Leake  Avenue 
ROW).  Part  of  the  TCP  involves  the 
reconfiguration  of  railroad  tracks  and 
operations  on  the  Leake  Ave  ROW.'  IC 
and  NOPB  will  exchange  ownership  of 
certain  tracks  in  the  Leake  Avenue  ROW 
between  Octavia  and  Jena  Streets. 

Under  the  joint  project,  IC  and  NOPB 
propose  the  following  transactions:  (1) 
IC  will  acquire  NOPB's  line  of  railroad 
along  the  northern  edge  of  the  Leake 
Avenue  ROW  between  approximately 
Octavia  Street  and  Valence  Street,  a 
distance  of  appro.ximately  .78  miles;  (2) 
NOPB  will  acquire  IC's  parallel  double 
track  line  to  the  south  of  the 
aforementioned  line  between 
approximately  Octavia  Street  and  )ena 
Street,  a  distance  of  approximately  86 
rniles;  (3)  IC  will  grant  NOPB  trackage 
rights  over  IC's  new  mainhne  between 
a  point  near  Valence  Street  (station 
175+68.09)  and  the  cormt  tion  with 
NOPB's  locomotive  maintenance  facility 


'  Neither  IC  nor  NOPB  owns  any  of  the  right-of- 
way  underlying  the  Leake  Avenue  trackage.  IC  and 
NOPB  each  possess  servitudes  from  the  City  of  New 
Orleans  to  locate  and  operate  rail  lines  on  tic  Leake 
Avenue  ROW.  City  officials  are  in  the  process  of 
amending  city  ordinances  granting  those  seniludes 
to  accommodate  the  rearrangement  of  IC  and  NOP3 
lines  and  trackage. 
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lead  track  near  Upperline  Street, 
including  head  room  (station  163-t-80],  a 
distance  of  approximately  .23  miles;  (4) 
NOPB  will  grant  IC  trackage  rights  over 
NOPB's  existing  River  Main  between  the 
end  of  IC's  track  near  Valence  Street 
(station  175+68.09)  and  the  connection 
with  new  IC  yard  lead  tracks  (station 
182+02.44),  a  distance  of  approximately 
.12  miles,  and  over  NOPB's  existing 
parallel  City  Main  between  the  end  of 
IC's  track  near  Valence  Street  (station 
175+68.09)  and  the  connection  with  the 
western  Hayes  Dockside  Warehouse 
lead  track,  including  head  room  (station 
214+60).  a  distance  of  approximately  .74 
miles;  (5)  IC  will  abandon  and  remove 
its  spur  track  between  station  240+00 
and  the  connection  with  the  eastern 
Hayes  Dockside  Warehouse  lead  track 
(station  232+37),  a  distance  of 
approximately  .14  miles;  and  (6)  IC  and 
NOPB  will  perform  such  incidental 
construction  and  relocation  of  trackage 
at  various  locations  along  the  Leake 
Avenue  ROW  as  necessary  to  complete 
the  proposed  reconfiguration  of  tracks 
contemplated  under  the  TCP. 

This  transaction  will  simplify  rail 
operations  through  the  affected  area  and 
accommodate  the  goals  of  the  TCP.  No 
shippers  will  be  adversely  affected  by 
this  relocation  or  lose  access  to  any  rail 
service  currently  provided  by  IC  or  . 
NOPB. 

The  Commission  will  exercise 
jurisdiction  over  the  abandonment  or 
construction  components  of  a  relocation 
project,  and  require  separate  approval  or 
exemption,  only  where  the  proposal 
involves,  for  example,  a  change  in 
service  to  shippers,  expansion  into  new 
territory,  or  a  change  in  existing 
competitive  situations.  See,  generally. 
Denver  6-  R.G.  W.R.  Co.—Jt.  Proj.— 
Relocation  Over  BN,  4  I.C.C.2d  95 
(1987).  The  Commission  has  determined 
that  line  relocation  projects  may 
embrace  trackage  rights  transactions 
such  as  the  one  involved  here.  See 
D.T.6-I.R.— Trackage  Rights,  363  I.C.C. 
878  (1981).  Under  these  standards,  the 
embraced  incidental  abandonment, 
construction,  and  trackage  rights 
components  require  no  separate 
approval  or  exemption  when  the 
relocation  project,  as  here,  will  not 
disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage  Rights — 
BN.  354  I.C.C.  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate.  360  I.C.C.  653  (1980). 


Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  William  C. 
Sippel,  Two  Prudential  Plaza,  45th 
Floor,  180  North  Stetson  Ave.,  Chicago, 
IL  60601  and  Raymond  J.  Salassi,  Jr., 
202  St.  Charles  Ave..  50th  Floor,  New 
Orleans,  LA  70170-5100. 

Decided:  October  25,  1994. 

By  the  Ck)mmission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary 

IFR  Doc.  94-28195  Filed  11-15-94:  8:45  am) 
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[Finance  Docket  No.  32605] 

Missouri  Pacific  Railroad  Company, 
Union  Pacific  Railroad  Company,  and 
Central  Kansas  Railway  L.L.C. — Joint 
Relocation  Project  Exemption— in 
Kansas 

On  October  20, 1994,  Missouri  Pacific 
Railroad  Company  (MP)  and  Union 
Pacific  Railroad  Company  (UP)  filed  a 
notice  of  exemption  under  49  CFR 
1180.2(d)(5)  to  relocate  a  line  of  railroad 
at  Salina,  in  Saline  County,  KS.'  The 
joint  relocation  project  involves  the:  (1) 
acquisition  by  MP/UP  of  overhead 
trackage  rights  on  approximately  1.7 
miles  of  parallel  line  belonging  to  the 
Central  Kansas  Railway  L.L.C.  (CK) 
between  mileposts  20.4  and  22.1;  (2) 
construction  of  a  new  connection  at 
milepost  186.63  on  UP's  east-west  main 
line,  just  to  the  south  of  the  jointly 
owned  CK/UP  Union  Depot,  to  give  MP/ 
UP  access  to  the  CK  trackage  rights;  and 
(3)  incidental  abandonment  and 
discontinuance  by  MP  of  a  0.78-mile 
portion  of  its  Trigo  Industrial  Lead 
between  milepost  494.65  and  milepost 
495.43.  The  parties  have  stated  their 
intention  to  consummate  the  transaction 
on  or  after  the  October  27,  1994  effective 
date  of  the  exemption.  The  Railway 
Labor  Executives"  Association 


■  UP,  a  class  I  rail  carrier,  owns  a  main  line  that 
extends  generally  in  an  east-west  route  through 
Salina.  Another  UP  line  extends  generally  in  a 
southern  route  from  the  east-west  UP  route  near 
Salina. 

MP.  a  class  I  rail  carrier  and  UP's  corporate 
affiliate,  owns  and  operates  the  Trigo  Industrial 
Lead,  a  line  that  partially  parallels  UP's  east-west 
route.  The  Trigo  Industrial  Lead  also  crosses  the  UP 
southern  route  at  Salina. 

CK.  a  limited  liability  rail  carrier,  owns  a  short 
line  of  railroad  at  Salina  that  parallels  to  the  south 
UP's  east-west  route  and  .is  near  the  jointly  owned 
l/P/CK  Union  Depot 


petitioned  for  imposition  of  labor 
protective  conditions. 

MP/LIP  contend  that  service  to 
shippers  will  not  be  disrupted  and 
otherwise  that  there  will  be  no  adverse 
effect  on  shippers.  The  proposed  joint 
relocation  project  is  intended  to 
facilitate  their  interchange  capabilities, 
and  the  connecting  track  will  give  them 
access  to  the  Trigo  Industrial  Lead  to 
ensure  continued  rail  seni'ice  to  MP's 
customers.  Citing  Denver &■  R.G.W.R. 
Co.-JT.  Proj.-Relocation  OverBN,  4 
I.C.C.2d  95  (1987)  {Joint  Project),  they 
further  contend  that  the  proposed  joint 
relocation  project  will  not  involve  a 
change  in  service  to  shippers,  an 
expansion  into  new  territory,  or  a 
change  in  existing  competitive 
situations. 

The  Commission  generally  does  not 
assume  jurisdiction  over  the  incidental 
abandonment,  discontinuance,  ar.d 
construction  components  of  a  relocation 
project  if,  as  alleged  here,  none  of  the 
criteria  set  out  in  Joint  Project  will  be 
triggered.  Accordingly,  the  proposed 
abandonment,  discontinuance,  and 
construction  are  not  subject  to 
Commission  jurisdiction. 

The  remainder  of  the  joint  relocation 
project  involves  UP/MP's  acquisition  of 
overhead  trackage  rights  from  CK.  The 
Commission  has  determined  that  line 
relocations  may  also  embrace  trackage 
rights  transactions  such  as  the  one 
proposed  here.  See  D.T.  Br  I.R. — 
Trackage  Rights,  363  I.C.C.  878  (1981). 
Because  the  joint  relocation  project  will 
not  disrupt  service  to  shippers,  the 
proposed  trackage  rights  qualify  for 
exemption  under  the  class  exemption 
procedures  at  49  CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  imposed  in 
Norfolk  and  Western  Ry.  Co. — Trackage 
Rights— BN,  354  I.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operation,  360  I.C.C.  653 
(1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Joseph  D. 
Anthofer,  and  Jeanna  L.  Regier,  1416 
Dodge  Street.  Room  830,  Omaha.  NE 
68179. 

Dated:  November  4,  1994. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  94-28196  Filed  11-15-94;  8:45  am] 
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[Docket  No.  AB-290  (Sub-No.  154X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption — 
Between  Wenonah  Spur  Junction  and 
Wenonah,  WV 

Norfolk  and  Western  Railway 
Company  >  (NW)  has  filed  a  notice  of 
e.xeniption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
1.4-mile  line  of  track  between  milepost 
BW-20.1  at  Wenonah  Spur  Junction  and 
milepost  BW-21.5  at  Wenonah,  in 
Mercer  County,  WV.^ 

NW  has  certified  that:  (1)  no  local    " 
traflfic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line  and,  if  there  were 
any,  could  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  ces.sation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  .(environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
(       affecrted  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  16, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.^  formal  expressions  of  intent  to 


'  NW  is  a  subsidiary  of  Norfolk  Southern  Railway 
Company. 

'  NW  filed  an  exemption  for  discontinuance  of 
service  over  31.8  miles  of  its  railroad  located  in 
Meroer  County,  WV,  in  Norfolk  and  Western 
Boilwoy  Company^— Discor}tinuance  Exemption— In 
Mercer  County.  WV.  Docket  No.  AB-290  (Sub-No. 
83X)  (ICC  served  May  17. 1990).  In  this 'filing,  N^W 
is  seeking  to  abandon  a  portion  of  the  31.8  miles. 

'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commissions 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effiective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 


file  an  OFA  under  49  CFR 
1152.27(c)(2),*  and  trail  use/rail  banking 
requests  under  49  CFR  1 1 52.29  ^  must 
be  filed  by  November  28, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1 152.28  must 
be  filed  by  December  6,  1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk.  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  November  21,  1994.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  Novemtjer  7,  1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  94-28197  Filed  1 1-1 5-94:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy.  notice  is  hereby  given  that  a 
proposed  partial  consent  decree  in 
United  States  v.  Acme  Solvents 
Reclairning,  Inc.,  et  al..  Case  No.  89  C 
7748.  was  lodged  on  November  1.  1994. 


with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois. 

The  proposed  partial  consent  decree 
resolves  claims  of  the  United  States 
against  several  direct  defendants  and 
third  party  defendants  in  United  States 
V.  Acme  Solvents  Reclaiming.  Inc.,  el 
al.,  brought  under  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9601  et  seq., 
as  amended,  for  the  recovery  of  past 
costs  incurred  by  the  United  States  at 
the  Acme  Solvents  Reclaiming 
hazardous  waste  site  ("Acme  Site")  in 
Winnebago  County,  lUinois.  Under  the 
terms  of  the  proposed  decree,  the 
settling  defendants  will  pay  the  United 
States  5775,000  in  settlement  of  the 
United  States'  past  costs  claims  against 
them. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  Washirgton.  DC. 
20530.  and  should  refer  to  L';  ited  States 
V.  Acme  Solvents  Reclaiming,  Inc..  et 
al..  DOJ  Ref.  #  90-11-2-177. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  219  S.  Dearborn 
Street,  Chicago,  Illinois  60604;  the 
Region  5  Office  of  the  United  States 
Environmental  Protection  Agencv  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington. 
D.C.  20005. 202-624-0892. A  copy  of 
the  proposed  partial  consent  decree  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street.  N.W..  4th  Floor.  Washington. 
D.C.  20005.  In  requesting  a  copy,  please 
refer  to  the  case  referenced  above  and 
enclose  a  check  in  the  amount  of  $7.00 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Libran'. 
Bruce  S.  Gelber, 

Actirig  Chief  Environment  and  SoturaJ 
Resources  Division. 

IFR  Doc.  94-28219  Filed  11-15-94:  8:45  am) 
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request  as  soon  as  possible  in  order  to  permil  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LC.C2d  164  (1987). 

^The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy.  28  CFR  50.7  and  42  U.S.C. 
9622(d).  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
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States  V.  AMF  Reece,  et  al.,  Qvil  Action 
No.  94-12153  (EFH)  was  lodged  on 
October  28, 1994,  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts.  The  consent  decree 
settles  an  action  brought  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  42  U.S.C.  9601  et  seq..  and  the 
Resource  Conservation  and  Recovery 
Act.  42  U.S.C.  6901  et  seq.,  for 
injunctive  relief  and  reimbursement  of 
costs.  The  PSC  Resources  Superfund 
Site  was  operated  as  a  waste  oil 
recycling  facility  from  1970  to  1978  and 
is  located  in  Palmer.  Massachusetts.  As 
a  result  of  the  waste  oil  operations,  the 
Site  became  contaminated  with 
hazardous  substances  and  was  placed 
on  the  National  Priorities  List.  The 
Environmental  Protection  Agency 
performed  a  removal  action  and  a 
remedial  investigation  and  feasibility 
study  to  identify  the  nature  and  extent 
of  the  contamination  at  the  Site  and  to 
examine  how  best  to  remediate  the  Site. 

Under  the  terms  of  the  proposed 
decree,  eleven  defendants  ("Performing 
Settling  Defendants")  will  perform  the 
required  remediation  of  the  Site.  The 
remediation  is  today  estimated  to  cost 
$7.35  million.  A  remedial  trust  fund 
will  be  established  to  fund  the  remedy. 
Approximately  one  hundred  and  forty- 
five  (145)  de  minimis  settling 
defendants  will  contribute  $3,755,484  to 
the  remedial  trust  fund.  The  New  Jersey 
Department  of  Transportation  will 
contribute  $3.5  million  and  the  federal 
agencies  will  contribute  $625,152, 
respectively,  to  the  remedial  trust  fund. 
The  Performing  Settling  Defendants  and 
settling  federal  agencies  will  pay 
$3,175,000  to  the  Environmental 
Protection  Agency  and  Commonwealth 
of  Massachusetts  for  costs  incurred  in 
performing  the  RI/FS.  removal  activities 
and  for  other  past  costs  and  interest, 
totalling  $4,291,333.  The  Performing 
Settling  Defendants  within  30  days  of 
entry  of  the  decree  will  also  pay 
$153,720  to  the  Department  of  Interior 
in  compensation  for  natural  resource 
damages.  Additionally,  over  the  course 
of  the  remediation,  the  Performing 
Settling  Defendants  will  pay  $537,500  of 
an  estimated  $575,000  in  oversight  costs 
to  the  Environmental  Protection  Agency 
and  the  Commonwealth. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  tlie  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirorunent  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  D.C.  20530,  and 
should  refer  to  the  United  States  v.  AMF 


Reece.  et  al..  DO]  reference  #90-11-2- 
922. 

The  proposed  consent  decree  may  be 
examined  at:  The  Office  of  the  United 
States  Attorney  for  the  District  of 
Massachusetts.  1003  J.W.  McCormack 
Post  Office  and  Courthouse.  Boston, 
Massachusetts;  the  Region  I  Office  of  the 
Environmental  Protection  Agency.  J.F. 
Kennedy  Federal  Building,  Boston, 
Massachusetts;  and  at  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Librar>',  1120  G  Street,  N.W.  4th 
Floor,  Washington.  D.C.  20005.  In 
requesting  a  copy  of  the  Consent  Decree 
(without  signature  pages  or 
attachments),  please  enclose  a  check  in 
the  amount  of  $36.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  94-28220  Filed  11-15-94:  8:45  am] 
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Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  proposed  consent  decrees 
with  defendants  Peora  Coal  Company 
("Peora"),  and  RPM  Resources.  Inc. 
("RPM").  defendants  in  United  States  v. 
Peora  Coal  Company  and  RPM 
Resources,  Inc.,  Civil  Action  No.  90- 
104-C,  were  lodged  on  October  24, 
1994,  with  the  United  States  District 
Court  for  the  Northern  District  of  West 
Virginia.  The  proposed  consent  decrees 
resolve  an  action  for  civil  penalties  and 
injunctive  relief  brought  by  the  United 
States  under  Section  113(b)  of  the  Clean 
Air  Act,  42  U.S.C.  7413(b),  for  violations 
of  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
(Asbestos).  The  violations  occurred  in 
1990  during  an  asbestos  removal  project 
at  a  coal  preparation  plant  owned  by 
Peoria  in  Enternrise,  West  Virginia. 

The  proposed  settlement  with  Peora 
provides  that  Peora  will  pay  a  civil 
penalty  of  $32,500  and  take  steps  to 
ensure  future  comp  fiance  with  the 
NESHAP  requirements.  The  proposed 
settlement  with  RPM  provides  that  RPM 
will  pay  a  civil  penalty  of  $10,000  and 
ensure  future  compliance.  In  May,  1992 
RPM  filed  a  voluntary  petition  for 
bankruptcy  under  Chapter  7  of  the 
Bankruptcy  Code  (Bankruptcy  Ct.,  W.D. 
Pa.). 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Envfronment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
V.  Peora  Coal  Company  and  RPM 
Resources.  Inc.,  DOJ  Ref.  #90-5-2-1- 
1517.  The  proposed  consent  decrees 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  Northern 
District  of  West  Virginia,  Room  326, 
Federal  Building,  300  3rd  Street,  Elkins, 
West  Virginia  26241;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Street, 
Philadelphia,  PA  19107;  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
NW..  4th  Floor.  Washington,  DC  20005. 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington.  DC  20005.  In 
requesting  copies,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.50  for  the  Peora 
consent  decree  and  $5.00  for  the  RPM 
consent  decree  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  94-28221  Filed  11-15-94;  8:45  am) 
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Antitrust  Division 

United  States  v.  Genera!  Electric  Co., 
et  al.;  Proposed  Termination  of  Final 
Decree 

Notice  is  hereby  given  that  defendant 
General  Electric  Company  (GE)  has  filed 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio,  Eastern 
Division,  a  motion  to  terminate  the 
Final  Decree  in  United  States  v.  General 
Electric  Company,  et  al.  In  Equity  No. 
8120,  which  was  entered  on  (October  12, 
1911,  and  the  Department  of  Justice 
(Department),  in  a  stipulation  also  filed 
with  the  Court,  has  tentatively 
consented  to  termination  of  the  Final 
Decree,  but  has  reserved  the  right  to 
withdraw  its  consent  based  on  public 
comments  and  for  other  reasons. 

The  complaint  in  United  States  v. 
General  Electric  Company,  et  al..  filed 
on  March  3. 1911  and  brought  against 
GE  and  other  lamp  manufacturers, 
alleged,  inter  alia,  that  GE  acquired 
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interests  in  and  control  over  other  lamp 
companies,  but  concealed  its  ownership 
interests  in  them  in  order  to  give  the 
impression  of  competition  among 
numerous,  independent  lamp 
manufacturers.  The  complaint  also 
alleged  conspiracies  to  restrain  trade 
and  to  monopolize.  The  conduct  was 
charged  as  violating  the  Sherman  Act  of 
1890. 

The  Final  Decree  prohibits  GE  from 
conducting  its  incandescent  lamp 
business  except  in  its  own  name,  and 
enjoins  certain  practices,  including 
price  fixing,  resale  price  maintenance, 
price  discrimination,  tying  and 
exclusive  dealing  arrangements. 

The  United  States  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  the  United  States  believes 
that  termination  of  the  Final  Decree 
would  serve  the  public  interest.  Copies 
of  the  complaint  and  Final  Decree, 
motion  papers,  the  stipulation 
containing  the  United  States'  consent, 
the  United  States'  memorandum  and  all 
further  papers  filed  with  the  Court  in 
connection  with  this  motion  vkoll  be 
available  for  inspection  at  Room  3235, 
Antitrust  Division,  Department  of 
Justice.  10th  Street  and  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20530 
(telephone  202-514-2481).  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio,  Eastern  Division,  201  Superior 
Avenue.  Cleveland,  OH  44114 
(telephone  216-522-4355).  Copies  of 
any  of  these  materials  may  be  obtained 
from  the  Antitrust  Division  upon 
request  and  payment  of  the  copying  fee 
set  by  Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Final  Decree  to  the 
United  States.  Such  comments  must  be 
received  within  the  sixty  day  period 
established  by  court  order,  and  will  be 
filed  with  the  court  by  the  United 
States.  Comments  should  be  addressed 
to  J.  Robert  Kramer,  II.  Chief.  Litigation 
II  Section,  Antitrust  Division, 
Department  of  Justice,  1401  H  Street. 
NW..  Washington.  DC  20530  (telephone 
202-307-0924). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-28222  Filed  11-15-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

November  8. 1994. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980,  as  amended  (Pub. 
L.  96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Mr. 
Mills,  Office  of  information  Resources 
Management  Policy.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Room  N-1301,  Washington,  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSHA/ 
OSHA/PWB A/VETS),  Office  of 
Management  and  Budget,  Room  10102, 
Washington,  DC  20503  ((202)  395- 
7316). 

Type  of  Review:  EXTENSION 
Agency:  Employment  Standards 

Administration 
Title:  Regulations  Governing  the 
Administration  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act 
OMB  Number:  1215-0160 
Agency  Number:  ESA-100.  LS-200.  LS- 
201.  LS-203.  LS-204.  LS-262.  LS- 
267.  LS-271.  LS-274,  LS-513 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations 


Form/requirement  and 
frequency 

Number 

re- 
spond- 
ents 

- 

Burden 
per  re- 
sponse 
(min- 
utes) 

ESA-100— flecord- 

keeping  

LS-200— Annually 

LS-201— On  occasion  .... 
LS-203— On  occasion  .... 
LS-204— On  occasion  .... 
LS-262— On  occasion  .... 
LS-267— On  occasion  .... 
LS-271— On  occasion  .... 
LS-274— On  occasion  .... 

LS-513— Ann«iaUv 

702.162— On  occasion .... 
702.174— On  occasion  .... 
702.175— On  occasion .... 
702.242— On  occasion  .... 
702.321—00  occasion  „.. 

42,000 

20.000 

24.000 

13.670 

120.400 

275 

1.300 

60 

375 

850 

10 

5 

2 

7.600 

500 

1 

10 

15 

15 

30 

15 

2 

120 

60 

30 

30 

45 

30 

120 

300 

Total  Burden  Hours:  92,422 

Description:  This  information 
collection  covers  submission  of 
information  relating  to  claims 
processing  under  the  Longshore 
Workers"  Compensation  Act  and 
extensions. 

Type  of  Review:  EXTENSION 

Agency:  Employment  Standards 
Administration 

Title:  Request  for  Employment 
Information 

OMB  Number:  1215-0105 

Agency  Number:  CA-1027 

Frequency:  On  occasion 

Affected  Public:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations 

Number  of  Respondents:  1.000 

Estimated  Time  Per  Respondent:  15 
minutes  per  response 

Total  Burden  Hours:  250 

Description:  This  report  is  used  to 
collect  information  regarding  Federal 
employees'  wage  earning  capacities.  The 
information  is  necessary  for 
determination  of  continued  eligibility 
for  compensation  payments  under  the 
Federal  Employees'  Compensation  Act 
(FECA). 

Type  of  Review:  EXTENSION 
Agency:  Employment  Standards 

Administration 
Title:  Vehicle  Mechanical  Inspection 
Report  for  Transportation  Subject  to 
Department  of  Transportation 
Requirements;  Vehicle  Mechanical 
Inspection  Report  for  Transportation 
Subject  to  Department  of  Labor  Safety 
Standards 
OMB  Number:  1205-0036 
Agency  Number:  WH-514  and  514a 
Frequency:  Annually 
Affected  Public:  Individuals  or 
households:  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations 
Number  of  Respondents;  1,320 
Number  of  Responses  Per  Respondent:  3 
Estimated  Time  Per  Respondent:  45 

minutes 
Total  Burden  Hours:  2.970 

Description:  The  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  requires  any  person  who  intends  to 
transport  workers  to  submit  a  statement 
identifying  the  vehicle  used  and  proof 
that  such  vehicle  conforms  to  certain 
safety  requirements. 
Type  of  Review:  EXTENSION 
Agency:  Employment  Standards 

Administration 
Title:  Notice  of  Issuance  of  Insurance 

Pohcy 
OMB  Number  1215-0059 
Agency  Number:  CM-921 
Frequency:  Annually 
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Affected  Public:  Businesses  or  other  for- 
profit 


Aver- 

Num- 

age 

Fomnal  No.  and 
frequency 

ber  of 

re- 
spond- 

Number 
of  re- 
sponses 

time 
per  re- 
sponse 

ents 

(min- 
utes) 

CM  921— On 

Occasion 

6 

-      800 

10 

CM  921-On 

Occasion 

54 

22 

10 

Total  Burden  Hours:  1 .000 

Description:  The  CM-921  provides 
insurance  carriers  with  the  means  to 
supply  the  Division  of  Coal  Mine 
Workers'  Compensation  with 
information  showing  that  a  responsible 
coal  mine  operator  is  insured  against  its 
Federal  black  lung  compensation 
liability  pursuant  to  the  requirements 
established  in  the  Black  Lung  Benefits 
Act. 

Type  of  Review:  NEW 
Agency:  Bureau  of  Labor  Statistics 
Title:  January  1995  Contingent  Work 

Supplement 
OMB  Number:  not  yet  assigned 
Frequency;  One-time  current  population 

survey 
Affected  Public:  Individuals  or 

households 
Number  of  Respondents:  72,000 
Estimated  Time  Per  Respondent:  .1333 

(8  minutes) 
Total  Burden  Hours:  9.598 

Description:  There  is  a  belief  that 
employment  arrangements  have  become 
more  contingent,  thus  forcing  workers 
into  jobs  offering  poor  security  and 
compensatioi>  No  current  survey 
provides  the  information  needed  to 
evaluate  the  issue.  The  Current 
Population  Survey  (CPS)  supplement 
would  measure  for  the  first  time  the 
extent  and  nature  of  contingent  work, 
enabling  the  Bureau  of  Labor  Statistics 
to  conduct  research  into  the  issue. 
Type  of  Review:  REVISION 
Agency:  Bureau  of  Lal)or  Statistics 
Title:  Consumer  Price  Index  Housing 

Survev 
OMB  Number:  1220-0034 
Affected  Public:  Individuals  or 

households;  Businesses  or  other  for- 
profit;  Small  businesses  or 

organizations 


Form  No.  and  frequency 


222  S— Once 
2221— Once  . 


Number 
of  re- 
spond- 
ents 


2,100 
1.000 


Aver- 
age 
time 
per  re- 
sponse 
(min- 
utes) 


Form  No.  and  frequency 

Number 
of  re- 
spond- 
ents 

Aver- 
age 
time 
per  re- 
sponse 
(mirv 
utes) 

222NC— Once 

222  R— Semi-annually  

222R — Biannually 

1,800 

38,000 

26.000 

400 

3,600 

2 

6 

5 

Lab  Research— Once 

Simulated  Test  Once  

1 
2 

Total  Burden-Hours:  10,511 

Description:  These  forms  are  for  the 
Consumer  Price  Index  Housing  Survey 
which  measures  price  changes  for  the 
Rent  and  Owners'  Equivalent  Rent 
Components  of  the  Consumer  Price 
Index,  which  accounts  for  25  percent  of 
its  total  weight. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
|FR  Doc.  94-28269  Filed  11-1. i-94';  8:45,aml 
BILLING  CODE  4S10-27-P 


Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 


indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30.112;  Atlas  Building  Systems. 

Inc.,  Marlton,  NJ 
TA-W-30.206;  Schlegel  of  Maryland. 

Inc.,  Chestertown,  KID 
TA-W-29.950;  S.D.  Warren  Co.. 

Westbrook,  ME 
TA-W-30.269:  Highland  Yarn  Mills, 

High  Point.  NC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-30.443;  Shimazaki  Corp..  Port 

Newark,  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30.422;  Rome  Cable  Corp..  Rome. 

NY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30.312:  Can  Well  Service. 

Odessa,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30.265:  LAN  Technologies.  Inc.. 

Bedford.  MA 
The  predominate  reason  for  the  layoff 
of  workers  at  LAN  Technologies,  Inc., 
Bedford.  MA  was  due  to  a  corporate 
decision  to  move  its  production  facility 
from  Bedford.  MA  to  Pueblo,  CO  in 
October  1994. 
TA-W-30,185;  General  Dynamics  Land 

System,  Inc.,  Sterling  Heights.  MI 
The  investigation  revealed  that  the  US 
Government  does  not  purchase  battle 
tanks  from  foreign  manufacturers. 
TA-W-30.332;  Intera  Information 

Technologies,  Inc.,  Denver,  CO 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30.134:  Sea  Farm  Washington. 

Inc..  DBA  Stolt  Sea  Farm,  Inc..  Port 

Angeles,  WA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30,175;  Bayflux  Fabrics,  Inc., 

Lincoln  Park,  NJ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30,340:  Moran  Towing  of 

Pennsylvania,  Philadelphia,  PA 
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TA-W-30,341:  McAllister  Brothers,  Inc., 
Camden,  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

fA-W-30.330;  NaUonal  Oihvell, 
Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.288:  Beth  Energy  Mines  Corp., 
Cambria  Slope,  Mine  #J3, 
Ebensburg,  PA 
Aggregate  US  imports  of  coal  are 

nbjgligible  during  the  relevant  period. 

TA-W-30,342:  Linmar  Petroleum  Co., 
Roosevelt,  UT 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  Section  222  of  the  Trade  Act  of 

1974. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

r.A-W-30.278;  Ward  Paper  Co..  A  Div. 
of  International  Paper,  Merrill,  WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  23. 
1993. 

TA~W-30,395;  Charter  Production  Co.. 
Wichita.  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27, 1993. 

TA-W-30,318;  Carmen  Dress  Co..  Inc., 
Luzerne,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  31, 
1993. 

TA-W-30,186;  Ovi'ens-Illinois,  Waco.  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  24, 

1993. 

TA-W-30,282;  Ohmeda  Medical 
Devices.  Inc.,  Oxnard,  CA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  19, 

1993. 

TA-W-30,227;  Symtrex  Technologies. 

Inc  (formerly  Syntrex.  Inc). 

Eatontown,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  12, 
1993. 
TA-W-30.304:  Paulsen  Wire  Rope 

Corp.,  Sunbur}',  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
1.1993. 
TA--W-30,372:  Excelled  Sheepskin  &■ 

Leather  Coat  Co.,  Edison.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
20, 1993. 


TA-W-30.389:  Case  Corp.,  Burr  Ridge. 

A  certification  was  issued  covering  all 
workers  separated  on  qr  after  September 
20. 1993. 

TA-W-30,160;  Magnetek,  Huntington. 
IN 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
magnetic  components  separated  on  or 
after  July  26. 1993.  Also,  workers 
engaged  in  the  production  of  electronic 
components  are  denied. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
1994. 

,  In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  efigibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers"  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00249:  Steuben  Foods. 
Inc.,  El  ma,  NY 

The  investigation  revealed  that 
criteria  [3]  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  of  Steuben 
Foods.  Inc.  revealed  that  none  of  the 
respondents  purchased  any  imported 


puddings  from  Mexico  or  Canada  in 
1993  compared  to  1992.  or  in  the  first 
nine  months  of  1994  compared  tb  the 
same  period  of  1993. 
NAFTA-TAA-00245:  Coombs  Vermont 

Natural  Products,  Wilmington,  VT 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  of  Coombs 
Vermont  Natural  Products  re\  ealed  that 
none  of  the  respondents  purchased 
importsd  maple  syrup  from  Mexico  or 
Canada  in  1993  compared  to  1992.  or  in 
the  first  nine  months  of  1994  compared 
to  the  same  period  of  1993. 
NAFTA-TAA-00240:  Lyon  Fashion. 

Inc..  Mifflintown  and  McAlistenille 

Plants.  Mifflintown  and 

McAlisterville,  PA 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  Lj'on 
Fashion.  Inc  revealed  that  none  of  the 
respondents  purchased  any  imported 
women's,  misses'  or  junior's  dresses 
from  Mexico  or  Canada  in  1993 
compared  to  1992,  or  in  the  first  nine 
months  of  1993  compared  to  the  same 
period  of^l994. 
NAFTA-TAA-O0241:  BASF  Corp.. 

Nylon  Hosiery  Div-Lowland  Plant. 

Lowland,  TN 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  the 
Lowland  Plant  of  the  Nylon  Hosiery  Div 
of  BASF  Corp  revealed  that  most  of  the 
respondents  did  not  increase  imports  of 
polyester  filament  or  polyester  chips  for 
nylon  yam  from  Mexico  or  Canada.  Also 
revealed  that  the  respondents  which 
purchased  polyester  filament  for  nylon 
yam  from  Mexico  or  Canada  relied  on 
imports  for  a  minor  proportion  of  their 
needs  during  the  periods  under 
investigation. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00244:  Midland  Brake, 
Inc.,  Cuba,  MO 

A  certification  was  issi  od  covering  all 
workers  of  Oxford  Midland  Brake,  Inc.. 
Cuba,  MO  separated  on  or  after  i 

Decembers,  1993.  j 

NAFTA-TAA-00243;  Keyes  Fibre  Co. .      1 
Hammond  Plant.  Hammond,  IN 

A  certification  was  issued  covering  all 
workers  of  the  Hammond  Plant  of  Keyes 
Fibre  Co..  Hammond.  IN  separated  on  or 
after  December  8. 1993. 

NAFTA-TAA-00246:  Has.ulton  Kent 
Manufacturing  Co..  Inc.,  Kent.  OH 
A  certification  was  issued  covering  all 
workers  of  Hamilton  Kent 


59254  Federal  Register  /  Vol.  59,  No.  220  /  Wednesday,  November  16,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  220  /  Wednesday,  November  16,  1994  /  Notices  59255 


Miinufactuhng  Co.,  Inc.,  Kent,  OH 
separated  on  or  after  December  8, 1993. 
NAFTA-TAA-00242:  Square  D 

Company-Groupe  Schneider, 

Transformer  Business  Div., 

Milwaukee,  WI 
A  certiRcation  was  issued  covering  all 
workers  of  the  Transformer  Business 
Div.  of  Square  D  Corporation-Groupe 
Schneider,  Milwaukee,  WI  separated  on 
or  after  December  8, 1993. 
NAFTA-TAA-00230;  Bluestone 

Farming,  Inc.,  San  Diego,  CA 
A  certification  was  issued  covering  all 
workers  of  Bluestone  Farming,  Inc.,  San 
Diego,  CA  separated  on  or  after 
December  8, 1993. 
NAFTA-TAA-00227:  Regency  Packing 

Co.,  Regency  Realty  Associates, 

Naples,  FL 
A  certification  was  issued  covering  all 
workers  of  Regency  Packing  Company 
and  Regency  Realty  Company,  Naples, 
FL  separated  on  or  after  December  8. 
1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 
1994.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  November  8, 1994, 
Victor  J.  Tnuuo, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-28270  Filed  11-15-94;  8:45  am] 
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[TA-W-29, 9191 

Pennzoil  Products  Co.,  Bradford,  PA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  September 
14,  1993,  Local  #6990  of  the  United 
Electrical  Workers  (UE)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
en  August  16, 1994  and  published  in 
the  Federal  Register  on  September  2, 
1994  (59  FR  45711). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  show  that 
the  workers  were  primarily  engaged  in 
employment  related  to  the  production  of 
crude  oil.  Some  natural  gas  was 
produced. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  increased 
import  criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 

The  Department's  survey  of  the 
Pennzoil's  customers  shows  that  all  of 
its  crude  oil  was  shipped  to  a  corporate 
refinery  who  does  not  import  crude  oil. 
The  Department's  survey  of  the  natural 
gas  customers  shows  that  they  did  not 
increase  their  imports  of  natural  gas 
while  reducing  their  purchases  from 
Pennzoil  during  the  relevant  periods. 

The  union  claims  that  the 
international  price  of  crude  oil  affects 
the  price  of  domestic  crude  oil  and  was 
responsible  for  the  worker  separations  at 
Pennzoil. 

Price  is  not  a  criterion  for  a  worker 
group  certification.  Also,  Pennzoil  shift 
from  domestic  production  to  overseas 
exploration  and  production  would  not 
form  a  basis  for  a  worker  group 
certification. 

The  Trade  Act  was  not  intended  to 
provide  TAA  benefits  to  everyone  who 
is  in  some  way  affected  by  foreign 
competition  but  only  to  those  who 
experienced  a  decline  in  sales  or 
production  and  employment  and  an 
increase  in  imports  of  like  or  directly 
competitive  products  which 
"contributed  importantly"  to  declines  in 
sales  or  production  and  employment. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.,  this  7lh  day  of 
November  1994. 
Victor  J.  Tnuuo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-28271  Filed  11-15-94;  8:45  ami 
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n"A-W-29,657  and  TA-W-29,657A] 

Union  Pacific  Oil  and  Gas  Co. 
(Formerly  Amax  Oil  and  Gas  Co.) 
Houston,  TX;  Operating  in  the  State  of 
Oklahoma;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
20,  1994,  applicable  to  all  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  July  28,  1994 
(59  FR  38495). 

At  the  request  of  the  company,  the 
Department  again  reviewed  its 
certification  for  the  workers  of  Union 
Pacific  Oil  and  Gas  in  Houstdn,  Texas. 
New  findings  show  that  several  workers 
were  laid  off  in  Oklahoma. 

The  intent  ofthe  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  its  certification 
to  include  worker  separations  in 
Oklahoma. 

The  amended  notice  applicable  to 
TA-W-29,657  is  hereby  issued  as 
follows: 

"All  workers  of  Union  Pacific  and  Gas, 
formerly  Amax  Oil  and  Gas  Company, 
Houston,  Texas  and  in  the  state  of  Oklahoma 
who  were  engaged  in  employment  related  to 
the  production  of  crude  oil  and  natural  gas 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  16, 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  7th  day  of 
November,  1994. 
Victor  ].  Tnuizo, 

Program  Manager.  Policy  and  ReemphymmU 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-28272  Filed  11-15-94:  8:45  ami 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  fi-om  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  ofthe  Office  of 


Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  ofthe 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  emplo>Tnent 
after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
ehgible  to  apply  for  NAFTA-TAA  under 


Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C,  provided  such 
request  is  filed  in  writing  with  the 
Director  of  OTAA  not  later  than 
November  28,  1994. 

Also,  interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 

Appendix 


subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  November  28,  1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA.  ETA,  DOL,  Room 
C-4318.  200  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20210. 

Signed  at  Washington,  D.C,  this  8th  day  of 
November,  1994. 

Victor  J.  Tnuuo, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade.  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 


Zenith     Electronics    Corp.;     Plant     #9 

(IBEW). 
Zenith    Electronics    Corp.;    Part    Sales 

(UIEWA). 
Lockheed  Fort  Worth  Company;  Kings- 
ley  Field,  Air  Defense  Site  (Wkrs). 

Plantronics  (Co.)  .: 

Kimberly-Clark    Corporation;     Memphis 

Mill  (Wkrs). 
TimtDercraft  Products;  Div.  of  Fulton  & 

Ughtly,  Inc.  (Wkrs). 

IMC  Magnetics;  Eastern  Div.  (lAE)  

Larry  Mahan;  Leather  &  Heel  Division 

(Wkrs). 
Emerson   Electrk:  Company;   Copeland 

Corporation  (Co.). 
Rot>ert  Shaw  Control  Company;  El  Paso 

Division  (Wkrs). 

NETP,  Inc.  (Wkrs)  

TE.  Dee  (Wkrs)  

Al    Tech    Specialty   Steel    Corporation; 

Waterliet  Plant  (USWA). 
Corcom.  Inc.  (Wkrs)  

Gist — Brocades  (Co.)  

Baxter  Healthcare  Corporation  (Co.)  

Niagara    Mohawk    Power    Corporation 

(IBEW). 
Nalley's    Fine    Foods;    Curtice    Burns 

Foods.  Inc.  (AFL-CIO). 
Component     Technology     Corporation 

(Wkrs). 
Continental  Apparel  Manufacturing  Co. 

(Co.). 

EFR  Corporation  (Co.)  

Xerox  Corporation;  Oakbrook  (ACTW)  ... 


Location 


Springfiekj,  tM) 

Chk:ago,  IL  

Klamath  Falls,  OR 

Santa  Cruz.  CA  .... 
Memphis.  TN  

Hayden  Lake.  ID  .. 

Hauppauge.  NY  .... 
El  Paso.  TX  

Wkjhita,  KS 

El  Paso.  TX  

Niagara  Falls.  NY  . 

Allentown,  PA  

Waterliet,  NY  

Tonance,  CA  ., 

East  Brunswick,  NJ 

Kingstree,  SC  

Syracuse,  NY  

Tacoma,  WA 

Erie,  PA  '. 

Defuniak  Springs, 
FL. 

Everett,  WA  

Oakbrook,  IL 


Date  received 

at  Governor's 

Office 


10/12/94 

10/12/94 

10/12/94 

10/17/94 
10/19/94 

10/19/94 

10/21/94 
10/18/94 

10/24/94 

10/24/94 

10/24/94 

10/24/94 

10/27/94 

10/28/94 

10/28/94 
11/02/94 
10/31/94 

11/02/94 

11/03/94 

11/03/94 

11/03/94 
11/03/94 


Petition  No. 


NAFTA-00254 

NAFTA-00255 

NAFTA-00256 

NAFTA-00257 
NAFTA-00258 

NAFTA-00259 

NAFTA-00260 
NAFTA-00261 

NAFTA-00262 

NAFTA-00263 

NAFTA-00264 

NAFTA-00265 

NAFTA-00266 

NAFTA-00267 

NAFTA-00268 
NAFTA-00269 
NAFTA-00270 

NAFTA-00271 

NAFTA-00272 

NAFTA-00273 

NAFTA-00274 
NAFTA-00275 


Articles  produced 


Plastic  moWed  cat)inets. 

Warehousing  and  shipping  of  parts. 

Aircrew  training  devices. 

Telephone  headsets. 

Kleenex     facial     tissue     &     Kleenex 

Huggies  diapers. 
CCA  pressure  treated  lumber  &  posts 

(chromic  ackl  copper  arsenate). 
Electric  motors  and  fans. 
Boot  heels. 

Copelametic  compressors. 

Control  valves  for  residential  and  conrv- 
mercial  natural  and  LP  gas  water 
heaters. 

Electrical  wire  harnesses,  5  &  7  circuit 
assemblies. 

Three  dimensional  container  decorat- 
ing. 

Steel  manufactunng;  rolling,  forging, 
n>elting,  arxJ  finishing. 

Radio  frequerKy  interterence  facility  fil- 
ters. 

Bakers  yeast. 

Medk:al  procedure  trays. 

Electric  (hydro)  power. 

Snack  foods;  com  chips,  tortilla  chips, 

salsa  chips. 
Dispenser  molding  and  assemt>ly. 

Apparel  (jeans). 

Timber  thinning;  raw  togs. 
Duplicating  equipment;  new  and  refur- 
bished. 


IFR  Doc.  94-28273  Filed  11-15-94;  8:45  am| 
BILLING  CO0€  4510-30-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommunication  Standards 

AGENCY:  National  Commimications 
System  (NCS),  Office  of  Technology  and 
Standards. 


ACTION:  Notice  for  comment  on 
proposed  Federal  Standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry-,  the  public,  and  State  and  local 
governments  on  proposed  Federal 
Telecommunications  Standard  1037C, 
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"Telecommunications:  Glossary  of 
Telecommunications  Temis." 
DATES:  Comments  are  required  by  close 
of  business  March  20, 1994. 
ADDRESSES:  Send  comments  to:  Glenn 
Hanson.  NTIA/ITS.N4,  325  Broadway, 
Boulder.  Colorado  80303-3328. 

SUPPLEMENTARY  INFORMATION: 

1.  The  General  Services 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972,  the  Administrator  of  General 
Services  designated  the  NCS  as  the 
responsible  agent  for  the  development 
of  Federal  telecommunication  standards 
for  NCS  interoperability  and  the 
computer  communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  Stale  and  local 
govermnents. 

3.  Requests  for  copies  of  the  draft 
proposed  Federal  Telecommunications 
Standard  1037C,  Telecommunications: 
Glossary  of  Telecommunication  Terms" 
should  be  directed  to:  Mr.  Glenn 
Hanson,  NT! A/ITS.  Boulder,  Colorado. 
Telephone  (303)  497-5449,  or  e-mail: 
glennSits.bldrdoc.gov.  Electronic  access 
to  the  document  may  be  accomplished 
through  the  following  procedures: 

Run  your  FTP  software  and  conn«Jct  to: 

sneffels.its.bldrdoc.gov 
Log-in  as  "anonymous",  with  a 

p.nssword  of:  (your  e-mail  addn>ss) 
Change  to  subdirectory  "fsl037" 
The  /pfsl037c  subdirectory  contains  the 

files 
OR 
Use  a  World  Wide  Web  client  such  as 

Mosaic  for  Windows 
Connect  to  a  URL  of  http:// 

nlia.its.bldrdoc.gov/its.himl 
•Select  the  menu  item  "Glossary  of 

Telecommunication  Terms" 
Select  the  menu  item  for  downloading 

the  glossary  related  files 

Frank  M.  McClelland, 

Deputy  Assistant  Manager,  NCS  Officv  of 

Technology  and  Standards. 

|FR  Doc.  94-27686  Filed  ll-lS-'M;  H:4S  am) 

BILUNG  CODE  S0OO-O3-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  for  Mayors' 
Institute  on  City  Design 

AGENCY:  National  Endowment  fur  the 
Arts 


ACTION:  Extension  of  Due  Date  for 
Proposals. 

SUMMARY:  This  regards  a  notice  that 
appeared  in  the  Federal  Register  on 
August  26. 1994  concerning  the 
availability  of  Program  Solicitation  PS 
94-14  leading  to  the  award  of  a 
Cooperative  Agreement  to  assist  in 
planning,  organizing,  and  implementing 
the  activities  of  the  Mayors'  Institute  on 
City  Design.  The  National  Endowment 
for  the  Arts  has  decided  to  extend  the 
due  date  for  proposals  for  this  project 
until  January  3, 1995. 
DATES:  Proposals  will  be  due  on  January 
3. 1995. 

ADDRESSES:  National  Endowment  for  the 
Arts,  Contracts  Division,  Room  217, 
1100  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20506. 
William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
|FR  Doc.  94-28223  Filnd  11-15-94;  8:45  am) 
BH.UNG  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  030-02640;  030-31605;  and 
030-32479  License  Nos.  34-00293-02;  34- 
00293-14;  and  34-00293-15  EA  94-215] 

The  Ohio  State  University,  Columbus, 
Ohio;  Confirmatory  Order  Modifying 
License,  Effective  Immediately 

L 

The  Ohio  State  University  (Licensee) 
is  the  holder  of  eight  NRG  materials 
licenses,  including  broadscope  License 
No.  34-00293-02;  License  No.  34- 
00293-14.  authorizing  use  of  cobalt-60 
sources  in  a  wet  storage  irradiator  for  in- 
water  irradiation  studies;  and  License 
No.  34-0029.3-15.  authorizing  use  of  a 
cobalt-60  source  in  a  teletherapy  unit  for 
treatment  of  animals.  The  broadscope 
lic:ense  authorizes  the  Licensee  to 
possess,  in  part:  (1) 
Radiopharmaceuticals  and   * 
brachytherapy  sources  in  quantities  as 
needed  for  medical  diagnosis  and 
therapy;  (2)  ten  curses  (370  GBq)  of 
iridium-192  in  a  remote  afterloading 
brachytherapy  device  for  therapeutic 
treatments;  (3)  curie  quantities  of  any 
byproduct  materials  (with  atomic 
numbers  1  to  83)  in  any  form  for 
research  and  development  (R&D) 
pursuant  to  10  Cf'R  30.4.  and  for  student 
instruction  and  caUbration  of 
instruments;  (4)  curie  quantities  of  any 
byproduct  material  (with  atomic 
numbers  3  to  83)  in  the  form  of 
irradiated  metals^or  R&D;  and  (5) 
millicurie  to  curie  quantities  of 
specifically-listed  sealed  and  unsealed 


byproduct  materials  for  use  in  analytical 
instruments,  gauging  devices,  and  for 
instrument  calibration,  student 
instruction  and  R&D.  The  broadscope 
license  was  issued  on  July  19, 1956,  and 
is  due  to  expire  on  June  30, 1997. 
License  Nos.  34-00293-14  and  34- 
00293-15  expire  on  July  31, 1996  and 
December  31, 1996,  respectively. 

II. 

Between  September  27  and  November 
4. 1993.  the  NRC  conducted  a  safety 
inspection  of  licensed  activities  at  the 
Ohio  State  University  authorized  under 
License  Nos.  34-00293-02,  34-00293- 
14  and  34-00293-15.  Numerous 
violations  and  other  concerns  were 
identified  during  the  inspection.  The 
findings  of  the  inspection  were 
documented  in  Inspection  Report  Nrw 
030-02640/93001,  030-31605/93001 
and  030-32479/93001,  issued  to  the 
Licensee  on  December  16, 1993. 

The  problems  identiHed  during  the 
inspection  were  discussed  with  the 
Licensee  during  an  Enforcement 
Conference  held  at  the  NRC  Region  III 
office  on  March  7. 1994.  During  the 
Enforcement  Conference,  the  Ucensef) 
presented  various  corrective  actions  that 
were  taken  or  were  planned  to  be  taken 
to  prevent  recurrence  of  the  violations, 
ensure  compliance  with  NRC 
requirements  and  strengthen  its  overall 
NRC-licensed  programs. 

On  June  10, 1994,  the  NRC  issued  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  (Notice)  in 
the  amount  of  $17,750  (EA  94-032).  The 
Notice  listed  32  violations  covering 
numerous  areas,  including 
decommissioning  funding,  radiation 
siif(;ty  requirements  for  irradiators,  and 
medical  quality  management  program 
requirements.  The  violations 
represented  a  significant  breakdown  in 
the  management  of  the  radiation  safety 
program  and  consequently  were  of 
significant  regulatory  concern.  The 
significant  of  the  inspection  findings 
was  exacerbated  because  many  of  the 
violations  appeared  to  have  been  known 
or  suspected  to  exist  by  those 
responsible  for  the  radiation  protection 
program,  yet  continued  uncorrected. 
Moreover,  conditions  such  as  a  lack  of 
radiation  safety  office  staff  and  adequate 
radiation  safety  office  facilities  were 
also  known  but  were  not  corrected  in  a 
timely  fashion.  The  root  cause  of  tlie 
problems  identified  during  the 
inspection  was  a  lack  of  effective 
management  involvement  with  NRC- 
licensed  activities,  coupled  with  a 
failure  to  provide  sufficient  resources 
for  the  radiation  protection  program. 

The  June  10.  1994.  Notice  required 
the  Licensee  to  respond  to  the  specifir      { 


violations.  In  addition  to  that  response, 
the  NRC  requested  that,  within  60  days 
of  the  Notice,  the  Licensee  develop  and 
submit  a  detailed  Radiation  Safety 
Improvement  Plan  (RSIP)  that  includes 
a  description  of  the  changes  to  be 
implemented,  the  specific 
improvements  in  management 
oversight,  and  the  additional  resources 
to  be  dedicated  to  upgrade  the  radiation 
safety  program.  The  RSIP  was  to  address 
several  specific  topics  including  a 
program  of  audits  and  surveillances  to 
assess  program  effectiveness,  a  schedule 
for  completing  all  actions  described  in 
the  plan,  and  a  system  for  monitoring 
and  tracking  the  plan's  completion 
status. 

III. 

On  July  8,  1994.  the  Licensee 
provided  a  written  response  to  the 
Notice  and  remitted  full  payment  of  the 
$17,750  proposed  civil  penalties.  The 
Licensee  did  not  contest  the  violations 
in  the  Notice  except  for  one  violation 
pertaining  to  the  failure  to  complete  an 
evaluation  of  radiation  doses  incurred 
by  an  individual  in  September  1991. 
The  NRC  responded  to  the  Licensee's 
July  8. 1994,  submittal  in  a  letter  dated 
August  18.  1994. 

On  August  2, 1994.  the  Licensee 
submitted  the  requested  RSIP. 
Following  discussion  of  the  RSIP  with 
the  Licensee,  the  Licensee  submitted 
supplemental  information  in  a  letter 
dated  September  15, 1994.  Key  elements 
of  the  RSIP  include:  (1)  A  system  of 
ongoing  evaluations  of  the  radiation 
safety  program  to  determine  compliance 
with  NRC  regulations  and  license 
conditions;  (2)  an  assessment  of 
personnel  training  and  improvements  in 
user  training  including  cross-training  of 
radiation  safety  office  health  physicists; 
(3)  a  compilation  of  radiation  safety 
deficiencies  identified  during  program 
evaluations  and  a  description  of  short 
term  and  long  term  corrective  actions 
necessary  to  address  those  deficiencies 
for  lasting  corrective  action;  (4)  an 
increase  in  health  physicist,  technician 
and  support  staff  for  the  radiation  safety 
office;  and  (5)  enhanced  facilities  and 
equipment  for  the  radiation  safety 
office. 

In  light  of  the  violations  underlying 
the  June  10, 1994,  enforcement  action, 
the  public  health  and  safety  require 
improvement  of  the  Licensee's  radiation 
safety  program.  The  NRC  staff  has 
reviewed  the  Licensee's  RSIP,  as 
supplemented,  and  finds  that  the 
commitments  as  set  forth  in  its  letters  of 
August  2, 1994.  and  September  15, 
1994,  are  acceptable  and  conclude  that 
if  these  commitments  are  effectively 
implemented,  the  public  health  and 


safety  are  reasonably  assured.  In  view  of 
the  foregoing,  I  have  determined  that  the 
public  health  and  safety  require  that  the 
Licensee's  commitments  in  its  August  2, 
1994,  and  September  15, 1994,  letters  be 
confirmed  by  this  Order. 

The  Licensee  consented  to  the 
issuance  of  this  Confirmatory  Order 
during  a  telephone  call  between  Ms.  B.J. 
Holt  and  Mr.  Wayne  Slawinski,  of  the 
NRC  Region  II  staff,  and  Dr.  Cecil  Smith. 
Assistant  Vice  President  for 
Environmental  Health  and  Safety,  and 
Mr.  Joseph  Allgeier,  Radiation  Safety 
Officer,  of  the  Licensee's  staff  on 
November  4. 1994.  Pursuant  to  10  CFR 
2.202. 1  have  also  determined  that. 
based  on  thp  Licensee's  consent  to  this 
Order  and  the  significance  of  the 
necessary  program  improvements 
described  above,  the  public  health  and 
safety  require  that  this  Order  be 
immediately  effective. 

IV. 

Accordingly,  pursuant  to  sections  81. 
161b.  161i.  1610. 182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Parts  20.  30  and 
35,  it  is  hereby  ordered  that,  effective 
immediately.  License  Nos.  34-00293- 
02.  34-00293-14  and  34-00293-15  are 
modified  as  follows: 

The  Licensee  shall  complete  the 
specific  action  items  within  the  time 
hmitations  stated  in  the  Radiation 
Safety  Improvement  Plan  submitted  to 
the  NRC  in  its  letter  dated  August  2. 
1994,  as  supplemented  by  letter  dated 
September  15,  1994.  If  additional  time 
is  required  to  meet  a  step  or  goal,  a  prior 
written  request  must  be  submitted  with 
the  reason  for  the  request  and  the  new 
time  frame  for  completion.  Until 
approved  in  writing  by  the  Regional 
Administrator,  Region  III,  the  previously 
approved  schedule  must  be  met.  The 
Regional  Administrator,  Region  III,  may 
relax  or  rescind,  in  writing,  any  aspect 
of  the  above  condition  upon  a  showing 
by  the  Licensee  of  good  cause. 

V. 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Any  request  for 
a  hearing  shall  be  submitted  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Docketing 
and  Service  Section,  Washington.  D.C. 
20555.  Copies  also  shall  be  sent  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 


III.  801  Warrenville  Road.  Lisle,  Illinois 
60532-4351,  and  to  the  Licensee.  If  such 
a  person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  any 
person  other  than  the  Licensee 
adversely  affected  by  this  Order,  may.  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  fV  above  shall  be  final  20  days 
from  .the  date  of  this  Order  v/ithout 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Mar>la;  i.  this  8th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
lames  Liebennan, 
Director,  Office  of  Enforcement. 
[FR  Doc.  94-28256  Filed  11-15-94;  8:45  am) 

BILLING  COOE  7S90-01-M 


[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Co.;  Limerick 
Generating  Station,  Units  1  and  2 

Exemption 

I. 

Philadelphia  Electric  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-39  and 
NPF-85.  which  authorize  operation  of 
the  Limerick  Generating  Station.  Units  1 
and  2.  The  licenses  provide,  among 
other  things,  that  the  license  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  faciUties  consist  of  two  boiling 
water  reactors  located  in  Montgomery 
County,  Pennsylvania. 
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II. 

It  is  staled  in  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage," 
paragraph  (a),  that  "The  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  imreasonable  risk  to  the 
public  health  and  safety." 

It  is  specified  in  10  CFR  73.5.5(dl, 
"Access  kequirements,"  paragrapb(l), 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  It  is  specified  in 
10  CFR  73.55(d)(5)  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort  •   *   *."  It  also  states  that 
an  individual  not  employed  by  the 
licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  *  *   *." 

The  licensee  proposed  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badge  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  allow 
contraclors  who  have  unescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  August  10. 1994.  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR 
73.55(d)(5)  for  this  purpose. 

in 

Pursuant  to  10  CFR  73.5.  "Specific 
exemptions,"  the  Commission  may. 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
detnnnines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
Pursuant  to  10  CFR  73.55.  the 
Commission  may  authorize  a  lic-ensec  to 
provide  measures  for  protection  against 
radiological  sabotage  provided  the 
licensee  demonstrates  that  the  measures 
have  "the  same  high  assurance 
objective"  and  meet  "the  general 


performance  requirements"  of  the 
regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

At  the  LGS  units,  unescorted  access 
into  protected  areas  is  controlled 
through  the  use  of  a  photograph  on  a 
combination  badge  and  keycard. 
(Hereafter,  these  are  referred  to  as 
badge.)  The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel,  who  have  been 
granted  unescorted  access,  are  issued 
upon  entrance  at  each  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
each  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  individuals  are. not  allowed 
to  take  badges  offsite.  In  accordance 
with  the  plant's  physical  security  plans, 
neither  licensee  employees  nor 
contractors  are  allowed  to  take  badges 
offsite. 

Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  in  the  access 
control  system  to  verify  authorization 
for  entry.  Individuals,  including 
licensee  employees  and  contractors, 
would  be  allowed  to  keep  their  badge 
with  thern  when  they  depart  the  site 'and 
thus  eliminate  the  process  to  issue, 
retrieve  and  store  badges  at  the  entrance 
stations  to  the  plant.  Badges  do  not 
carry  any  information  other  than  a 
unioue  identification  number. 

All  other  access  processes,  including 
.search  function  capability,  would 
remain  the  same.  "This  system  would  not 
be  used  for  persons  requiring  escorted 
access,  i.e.  visitors. 

Based  on  a  Sandia  report  entitled,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 0276 
UC— 906  Unlimited  Release,  Printeil 
June  1991),  and  on  the  licensee's 
experience  with  the  current  photo- 
identification  system,  the  licensee 
demonstrated  that  the  false-accepi  rate 
for  the  hand  geometry  system  will  be 
better  than  is  achieved  by  the  current 
system.  The  biometric  system  has  been 


in  use  for  a  number  of  years  at  several 
sensitive  Department  of  Energy 
facilities.  The  licensee  will  implement  a 
process  for  testing  the  proposed  ^stem 
to  ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plans  for  Limerick  Generating  Station, 
Units  1  and  2  will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  olTsite. 

The  licensee  will  control  all  points  ol 
personnel  access  into  a  protected  area 
under  the  observation  of  security 
personnel  through  the  use  of  a  badge 
and  verification  of  hand  geometry.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized 
unescorted  access  to  protected  areas. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area. 

IV. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  auce&s 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process  and  potential  loss  of 
a  badge  by  an  individual,  as  a  result  of 
taking  the  badge  offsite,  would  not 
enable  an  unauthorized  entry  Into  ' 
protected  areas. 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law, 
will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Philadelphia  Electric  Company 
an  exemption  from  those  requirements 
of  10  CFR  73.55(d)(5)  relating  to  the 
returning  of  picture  badges  upon  exit 
from  the  protected  area  such  that  . 
individuals  not  employed  by  the 
licensee,  i.e.,  contractors,  who  are 
authorized  unescorted  access  into  the 
protected  area,  can  take  their  badges 
offsite. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 


result  in  any  significant  adverse 
environmental  impact  (59  FR  55863). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Marj'land,  this  9th  day 
nf  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
-Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  94-28257  Filed  11-15-94:  8:45  am) 
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[Docket  Nos.  55-30662-EA.  IA-94-007; 
ASLBP  No.  94-694-05-€A] 

Atomic  Safety  and  Licensing  Board; 
Re:  Kenneth  G.  Pierce;  Shorewood, 
Illinois;  Prohibition  of  Participation  in 
Licensed  Activities,  Before 
Administrative  Judges:  Peter  B.  Bloch, 
Chair,  Richard  F.  Cole,  Fred  J.  Shon; 
Notice  of  Hearing 

Memorandum  and  Order    - 

November  9, 1994. 

On  November  29,  1994.  a  Hearing 
shall  be  held  beginning  at  the  Will 
County  Courthouse  (Courtroom  100).  14 
West  Jefferson  Street,  Joliet.  IL  60431. 
The  daily  hours  of  hearing  shall  be  9:30 
am  to  5:00  pm.  The  hearing  is  expected 
to  last  two  days  but  may  last  four  days. 
Rockville.  Maryland. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Peter  B.  Bloch, 
Chair. 

IFR  Doc.  94-28258  Filed  11-15-94:  8:45  am) 
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[Doeket  No.  50-^90] 

Tennessee  Valley  Auttiority;  Watts  Bar 
Nuclear  Plant.  Unit  1 

Order 

Tennessee  Valley  Authority  (the 
permittee)  is  the  current  holder  of 
Construction  Permit  No.  CPPR-91, 
issued  by  the  Atomic  Energy 
Commission  on  January  23, 1973,  for 
construction  of  the  Watts  Bar  Nuclear 
Plant.  Unit  1.  The  facility  is  currently 
under  construction  at  the  permittee's 
site  on  the  west  bank  of  the  Tennessee 
River  approximately  50  miles  northeast 
of  Chattanooga,  Tennessee. 

On  Septemoer  19.  1994.  the  permittee 
filed  a  request  pursuant  to  10  CFR 
.50.55(b)  for  an  extension  of  the 
completion  date  from  December  31, 
1994  to  December  31, 1995.  The 
proposed  action  is  needed  because  the 
construction,  modification,  and 
preoperational  testing  of  the  facility  is 
not  yet  fully  completed.  Following 


completion  of  hot  functional  testing,  the 
permittee  conducted  an  extensive 
review  of  the  remaining  scope  of  work 
required  to  complete  the  unit.  The 
review  indicates  fuel  load  for  the  unit 
will  occur  in  the  spring  of  1995.  The 
requested  extension  period  includes 
contingency  in  case  any  adjustments  to 
the  schedule  are  needed.  The  NRC  staff 
has  concluded  that  good  cause  has  been 
shown  for  the  delays,  and  that  the 
extension  is  for  a  reasonable  period.  The 
basis  for  these  conclusions  is  set  forth 
in  the  staffs  evaluation.  The  staff  has 
further  concluded  that  the  requested 
extension  involves  no  significant 
hazards  consideration  and  that, 
therefore,  no  prior  public  notice  is 
needed. 

The  NRC  staff  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact,  which  was 
published  in  the  Federal  Register  on 
November  8, 1994.  Pursuant  to  10  CFR 
51.32,  the  Commission  has  determined 
that  extending  the  construction 
completion  dates  will  have  no 
significant  impact  on  the  environment. 

The  applicant's  letter  dated 
September  19. 1994,  and  the  NRC  staffs 
letter  and  Safety  Evaluation  of  the 
request  for  extension  of  the  construction 
permit,  dated  November  8,  1994,  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Gelman  Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the 
Chattanooga-County  Library.  1001 
Broad  Street,  Chattanooga.  Teimessee 
37402. 

It  is  hereby  ordered  That  the  latest 
completion  date  for  Construction  Permit 
No.  CPPR-91  is  extended  to  December 
31, 1995. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Wimam  T.  RusseU, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  94-28259  Filed  11-15-94:  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  Ad  Hoc  Subcommittee 
Meeting  on  NRC  Technical  Training 
Center  (TTC)  Curricula;  Notice  of 
Meeting 

The  ACRS  AD  Hoc  Subcommittee  on 
NRC  Technical  Training  Center  (TTC) 
Curricula  will  hold  a  meeting  on 
December  7,  1994.  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Wednesday.  December  7,  1994 — 12:30 
p.m.  until  the  conclusion  of  business 

The  Ad  Hoc  Subcommittee  vnll 
discuss  the  new  TTC  curriculum  on 
PRA.  and  the  status  of  a  new  digital 
instrumentation  &  control  system 
curriculum  for  inspectors.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyzerelevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  bv 
members  of  the  public  with  the 
concurrence  of  the  Ad  Hoc 
Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public  and 
questions  may  be  asked  only  by 
members  of  the  Ad  Hoc  Subcommittee, 
its  consultants,  and  staff.  Persons 
desiring  to  make  oral  statements  should 
notify  the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Ad  Hoc  Subcommittee, 
along  with  any  of  its  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Ad  Hoc  Subcommittee  will  then 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff,  its  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Douglas  Coe 
(telephone  301/415-6885)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  thif  meeting  are 
urged  to  contact  the  above  named 
individual  on  the  working  day  prior  to 
the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  November  9, 1994. 
Sam  Duraiswaroy, 
Chief.  Nuclear  Reactors  Branch. 
[FR  Doc.  94-28254  Filed  11-15-94:  8:45  ami 
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Nuclear  Regulatory  Commission 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  7. 1994.  Room  T-2E13,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  i' 

Wednesday.  December?.  1994 — 8:30 
a.m.  until  10:30  a.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss  status  of 
the  appointment  of  members  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  WTitten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consuhants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  on  the  working  day 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 


Dated:  November  9,  1994. 
Sam  Duraiswamy, 
Chief.  Nuclear  Reactors  Branch. 
|FR  Doc.  94-28255  Filed  11-15-94:  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Revision  of  SF  85,  SF  85P, 
and  SF  86 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  proposed  revision  of  three 
forms  that  collect  information  from  the 
public. 

The  Standard  Form  85,  Questionnaire 
for  Non-Sensitive  Positions,  is 
completed  by  appointees  to  Non- 
Sensitive  duties  with  the  Federal 
Government.  Information  collected  on 
this  form  is  used  by  the  Office  of 
Personnel  Management  and  by  other 
Federal  agencies  to  initiate  the 
background  investigation  required  to 
determine  basic  suitability  for  Federal 
employment  in  accordance  with  5 
U.S.C.  3301,  3302,  and  E.O.  10577  (5 
CFR  Rule  V).  The  number  of 
respondents  annually  who  are  not 
Federal  appointees  is  expected  to  be  10 
with  total  reporting  hours  of  5.0. 

The  Standard  Form  85  P, 
Questionnaire  for  Public  Trust 
Positions,  is  completed  by  persons 
seeking  placement  in  positions 
currently  labeled  "public  trust" 
positions  because  of  their  enhanced 
responsibilities,  and  for  certain  sensitive 
positions  that  do  not  require  access  to 
classified  information.  Information 
collected  on  this  form  is  used  by  the 
Office  of  Personnel  Management  and  by 
other  Federal  agencies  to  initiate  the 
background  investigation  required  to 
determine  suitability  for  placement  in 
public  trust/other  sensitive,  non-access 
positions  in  accordance  with  5  U.S.C. 
3301,  3302,  E.O.  10577  (5  CFR  Rule  V), 
and  Office  of  Management  and  Budget 
Circular  A-130,  Management  of  Federal 
Information  Resources,  revised  June  25, 
1993,  and  its  Appendix  III,  Security  of 
Federal  Automated  Computer  Systems, 
issued  December  12, 1985.  The  number 
of  respondents  annually  who  are  not 
Federal  employees  is  expected  to  be 
1500  with  total  reporting  hours  of  1500. 

The  Standard  Ford  86,  Questionnaire 
for  National  Security  Positions,  is 
completed  by  persons  performing,  or 
seeking  to  perform,  national  security 


duties  for  the  Federal  Government.  This 
information  collection  also  includes 
Standard  Form  86A,  Continuation  Sheet 
for  Questionnaires  SF  86,  SF  85P.  and 
SF  85,  which  is  used  to  provide 
formatted  space  to  continue  answers  to 
questions.  Information  collected  on  this 
form  is  used  by  the  Office  of  Personnel 
Management  and  by  other  Federal 
agencies  to  initiate  the  background 
investigation  required  to  determine 
placement  in  national  security  positions 
in  accordance  with  42  U.S.C.  2165,  22 
U.S.C.  2584,  50  U.S.C.  781  to  887,  and 
E.O.  10450,  Security  Requirements  for 
Government  EmplojTnent,  issued  April 
27,  1953.  The  number  of  respondents 
annually  who  are  not  Federal  employees 
is  expected  to  be  172,150  with  total 
reporting  hours  of  258,225. 

For  copies  of  this  proposal  call  Doris 
Benz  on  (703) 908-8564. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  16,1994. 

ADDRESSES:  Send  or  deliver  comments 
to:  Joseph  Lackey,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building  N\V.,  Room 
3002,  Washington.  DC  20503. 

Copies  of  comments  sent  to  OMB  mav 
also  be  sent  to:  John  J.  Lafferty,  Deputy 
Associate  Director  for  Investigations, 
Office  of  Personnel  Management.  P.O. 
Box  886,  Washington,  DC  20044-0886. 
FOR  FURTHER  INFORMATION  CONTRACT: 
John  J.  Lafferty,  (202)  376-3800. 
SUPPLEMENTARY  INFORMATION:  OPM  is 
proposing  for  public  comment  new 
standard  questionnaires  that  will  be 
used  by  all  Federal  agencies  as  the  basis 
for  individual  background 
investigations.  The  Questionnaire  for 
National  Security  Positions  (SF  86)  is 
designed  for  use  by  all  Federal  agencies 
as  the  basis  for  investigations 
preliminary  to  granting  an  individual 
access  to  classified  national  security 
information  or  access  to  sensitive 
nuclear  information  or  materials.  The 
Questionnaire  for  Public  Trust  Positions 
(SF  85P)  will  similarly  serve  as  the  basis 
for  investigations  concerning  suitabilitv 
for  positions  requiring  special  public 
trust  where  suitability  for  positions 
requiring  special  public  trust  where 
such  positions  do  not  involve  access  to 
classified  national  security  information, 
such  as  those  in  law  enforcement.  The 
third  form,  the  Questionnaire  for  Non- 
Sensitive  Positions  (SF  85),  is  signed  fur 
positions  not  involving  special  public 
trust  or  requiring  access  to  classified 
national  security  information. 

The  proposed  forms  where  developi-d 
both  to  reduce  the  intrusiveness  of 


investigations  without  compromising 
security  and  to  facilitate  the  portability 
of  security  clearances  within  the  Federal 
Community.  Tlie  forms  will  replace 
separate  forms  currently  used  by  the 
Department  of  Defense,  die  Office  of 
Personnel  Management,  and  other 
Federal  agencies,  as  well  as 
supplemental  forms  used  by  some 
agencies.  They  will  become  the  only 
such  questionnaires  used  by  Federal 
agencies  for  this  purpose. 

Use  of  Less  Intrusive  Forms 

Currently,  individuals  who  have 
"sensitive"  duties  as  well  as  individuals 
who  have  access  to  national  security 
information  are  required  to  complete  the 
most  intrusive  forms,  such  as  the 
current  SF  86.  We  are  revising  this 
approach  so  that  only  individuals 
needing  a  security  clearance  for  access 
to  classified  national  security 
information  will  be  required  to 
complete  the  SF  86.  Individuals  who 
p(  rform  sensitive  duties,  such  as  those 
who  may  work  in  a  sensitive  facility, 
that  do  not  require  access  to  classified 
national  security  information  will  use  a 
less  intrusive  form,  the  SF  85P. 

Use  of  Existing  Forms 

During  the  course  of  developing  the 
proposed  forms,  it  became  apparent  that 
there  was  some  confusion  as  to  the 
appropriate  use  of  the  current  forms.  In 
some  cases,  contractors  were 
inappropriately  using  the  SF  86  as  a  job 
application  to  screen  prospective 
employees.  Additionally,  some  agencies 
were  using  the  SF  86  where  immediate 
access  to  classified  national  security 
information  was  not  needed.  The 
instructions  on  each  of  the  new  forms 
have  been  clarified  to  show  that  they 
will  be  used  only  after  an  individual  is 
employed  or  has  been  given  a 
conditional  offer  of  employment, 
furthermore,  each  new  form  explains 
precisely  the  types  of  positions  for 
which  the  form  is  to  be  used.  The  SF  86 
will  be  used  only  for  those  positions 
requiring  access  to  classified  national 
security  information  or  access  to 
sensitive  nuclear  information  or 
materials.  The  SF  85P  will  be  used  for 
positions  of  public  trust  where  access  to 
classified  national  security  information 
is  not  required.  The  SF  85  will  be  used 
for  other  non-sensitive  positions. 

Mental  Health  Inquiries 

Questions  have  also  been  raised 
concerning  a  negative  perceptions  of 
mental  health  counseling  to  which  the 
existing  forms  may  be  contributing.  In 
addition,  concerns  were  raised  about  the 
expansive  and  intrusive  nature  of 
current  mental  health  inquiries. 


Some  individuals  apparently  have  the 
impression  that  consulting  a  mental 
health  professional  can  jeopardize  one's 
ability  to  obtain  or  retain  a  security 
clearance.  Not  only  is  this  impression 
incorrect,  but  seeking  such  help  can  be 
a  positive  factor  in  a  clearance  - 
adjudication. 

Several  revisions  have  been  made  to 
the  mental  health  question  to  help 
communicate  this  message.  The  mental 
health  question  itself  has  been  changed 
so  it  does  not  refer  to  "problems". 
Instead,  it  simply  asks  about  any 
concerning  mental  health  conditions. 

SignificanUy.  the  revised  forms  will 
reduce  the  number  of  people  questioned 
about  mental  health  treatm.ent.  This  is 
because  an  inquiry  into  past  mental 
health  consultations  is  not  relevant  in 
all  cases.  Where  a  job's  duties  include 
access  to  classified  national  security 
information,  the  SF  86,  which  contains 
the  mental  health  question,  will  be 
used.  The  SF  eSP  or  SF  85.  however,  do 
not  include  mental  health  questions.  If 
an  agency  decides  that  an  individual's 
duties  require  a  mental  health  inquiry, 
the  agency  must  justify  its  need  to  the 
Office  of  Personnel  Management.  If  it 
successfully  does  so,  it  may  then  use  a 
supplemental  form  which  contains  the 
question. 

Where  a  mental  health  question  is 
used,  certain  kinds  of  counseling  need 
not  be  reported.  Specifically,  the 
question  exempts  marital,  family  and 
grief  counseling  not  related  to  violent 
acts  by  the  individual  under 
investigation  from  being  reported.  This 
is  because  such  information  is  not 
relevant  to  a  determination  as  to 
whether  an  individual  obtains  a  security 
clearance.  In  addition,  the  mental  health 
question  will  now  refer  only  to 
treatment/consultation  received  within 
the  past  seven  years,  rather  than  one's 
entire  life. 

Finally,  even  where  the  mental  health 
question  is  a^ed  and  answered 
affirmatively,  an  Investigator's  inquiry 
into  the  relevant  mental  consultation 
will  be  limited.  A  separate 
Authorization  for  Release  of  Information 
must  be  signed  by  the  subject  of  the 
investigation  which  authorizes  an 
Investigator  to  seek  mental  health 
information  from  a  mental  health  care 
pro\ider.  That  release  will  only 
authorize  an  Investigator  to  ask  three 
specific  questions.  This  narrower 
release  will  place  limits  on  the  authority 
granted  to  Investigators  without 
depriving  them  of  relevant  information. 

Drug  Use  Inquiries 

The  questions  on  both  the  SF  86  and 
the  SF  85P  concerning  illicit  drug  use 
include  language  that  grants  the 


respondent  immunity  from  criminal 
prosecution  based  upon  a  truthful 
answer  to  the  questions.  This  addition 
has  been  made  principally  to  improve 
the  accuracy  of  responses  to  this 
question,  and  thus  enhance  the  reported 
in  response  to  this  question  has  not 
been  used  for  criminal  actions  against 
individuals. 

The  scope  of  the  question  about  past 
drug  use  has  been  limited  to  7  years  on 
the  SF  86,  to  be  consistent  with  the 
proposed  revised  scope  of  a  national 
security  investigation.  In  addition,  the 
question  concerning  past  drug  use 
(more  than  one  year  ago),  will  not  be 
asked  on  the  SF  85P.  Like  die  mental 
health  question,  it  will  only  be  asked 
after  an  agency  justifies  use  of  the 
supplemental  form  based  on  the  duties 
of  the  individual  and  receives  approval 
from  OPM. 

Simplification  of  Other  Questions 

Several  of  the  forms  being  replaced 
inquire  into  areas  such  as  past  drug  use, 
foreign  countries  visited,  charges  for 
minor  arrest  offenses,  or  credit  records 
over  an  individual's  entire  life.  The 
proposed  SF  86  limits  the  time  of 
inquiry  on  such  questions  to  the  most 
recent  seven  years.  Ttiis  change 
represents  a  significant  reduction  in  the 
information  required"  by  current  forms 
without  depriving  adjudicators  of 
relevant,  probative  information. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

(FR  Doc.  94-28343  Filed  11-15-94;  8:45  ami 

BILLING  CODE  e32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34940;  File  No.  265-18] 

Market  Transactions  Advisory 
Committee;  Meeting 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  meeting  of  the 

Securities  and  Exchange  Commission 

("Commission")  Market  Transactions 

Advisor>'  Committee. 

SUMMARY:  This  is  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Market  Transactions  Advisory 
Committee  will  meet  on  December  7. 
1994,  in  room  1C30  at  the  Commission's 
main  offices,  450  Fifth  Street  N.W., 
Washington,  DC,  beginning  at  10  a.m. 
The  meeting  will  be  open  to  the  public. 
This  notice  also  serves  to  invite  the 
public  to  submit  vmtten  comments  to 
the  Commission. 
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ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  265-18.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT:  Ari 
Burstein,  Division  of  Market  Regulations 
at  (202)  942-4881;  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  10a,  the  Securities  and 
Exchange  Commission  Market 
Transactions  Advisory  Committee 
("Committee")  hereby  gives  notice  that 
it  will  meet  on  December  7, 1994,  in 
room  1C30  at  the  Commission's  main 
offices.  450  Fifth  Street.  N.W., 
Washington,  D.C,  beginning  at  10:00 
a.m.  The  meeting  will  be  open  to  the 
public. 

The  Committee  was  formed  under 
section  1 7A(f)  of  the  Securities 
Exchange  Act  of  1934.  The  Committee's 
responsibilities  include  assisting  the 
Commission  in  identifying  State  and 
Federal  laws  that  may  impede  the  safe 
and  efficient  clearance  and  settlement  of 
securities  transactions  and  in  advising 
the  Commission  on  the  use  of  the 
Commission's  authority  under  the 
Market  Reform  Act  of  1990  to  adopt 
uniform  federal  rules  regarding  the 
transfer  and  pledge  of  securities. 

The  purpose  ofthe  meeting  will  be  to 
discuss  the  progress  of  the  Committee's 
subgroups  and  to  plan  the  continued 
progression  ofthe  Committee's  work.  In 
addition,  the  Committee  will  discuss  the 
status  of  the  project  to  revise  Article  8 
of  the  Uniform  Commercial  Code 
undertaken  by  the  National  Conference 
of  Commissioners  on  Uniform  State 
Laws. 

Dated:  November  4, 1994. 
Jonathan  G.  Katz, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-28215  Filed  11-15-94;  8:45  am] 

BILUNO  CODE  8010-01-M 


[Release  No.  34-34917;  File  No.  SR-CBOE- 
94-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
tf^e  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Short  Sale  of 
Securities  in  the  Nasdaq  National 
Market 

November  7, 1994. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 


("Act"),*  notice  is  hereby  given  that  on 
October  25, 1994,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  the 
definition  of  "designated  Nasdaq 
National  Market  ("Nasdaq/NM") 
security,"  contjained  in  CBOE  Rule 
15.10.  to  include  all  Nasdaq/MM 
securities  imderlj^ng  options  classes  for 
which  an  Exchange  options  market- 
maker  holds  an  appointment  pursuant 
to  CBOE  Rule  8.7.  The  Exchange  also 
proposes  to  add  Interpretation  and 
Policies  .02  and  .03  to  CBOE  Rule  15.10, 
which  in  very  limited  circumstances 
expand  the  Nasdaq/NM  securities 
which  may  qualify  for  the  exemption 
provided  in  paragraph  (c)(2)  of  the  Rule; 
specifically,  market-maker  options 
transactions  which  facilitate  an  off-floor 
order,  and  market-maker  transactions 
for  nominees  ofthe  same  market-maker 
organization. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  amending  its  Rule 
15.10  to  expand  the  definition  of 
"designated  Nasdaq/NM  security"  to 
include  all  Nasdaq/NM  securities  which 
underlie  the  options  classes  for  which  a 
market-maker  holds  an  appointment.  In 
practice  the  CBOE  has  found  the  current 


definition,  which  limits  designated 
Nasdaq/NM  securities  to  no  more  than 
three  (3)  trading  stations  of  a  market- 
maker,  to  be  unnecessarily  restrictive.^ 
Although  not  identical,  the  expansion  of 
the  definition  to  include  underlying 
Nasdaq/NM  securities  for  all  appointed 
options  classes  of  a  market-maker  is 
consistent  with  the  application  of  the 
exemption  for  options  market-makers  in 
other  similar  markets.' 

Proposed  Interpretation  .02  to  CBOE 
Rule  15.10  would  permit  an  options 
market-maker,  with  prior  notice  to  a 
Floor  Official  or  Order  Book  Official,  to 
facilitate  an  off-floor  order  and 
contemporaneously  hedge  the  residting 
options  position  with  a  short  sale  in 
applicable  Nasdaq/NM  securities  as  if 
such  securities  were  designated 
securities  under  paragraph  (c)(2)  of  the 
Rule.  This  treatment  is  consistent  with 
the  NASD's  interpretation  concerning 
the  hedging  of  options  facilitation 
transactions.^ 

Proposed  Interpretation  .03  to  CBOE 
Rule  15.10  would  allow  a  nominee  of  a 
market-maker  organization  to  effect 
short  sales  as  bid  test  exempt  in  a 
Nasdaq/NM  security  which  the  market- 
maker  nominee  has  not  designated  as 
qualifying  for  the  exemption  contained 
in  paragraph  (c)(2),  provided  that  such 
security  is  a  designated  Nasdaq/NM 
security  for  another  nominee  of  the 
market-maker  organization  and  such 
other  nominee  is  not  also  present  or 
represented  by  a  Floor  Broker  in  the 
applicable  trading  station  at  the  time  of 
the  bid  test  exempt  sale.  This 
interpretation  will  allow  the  market- 
maker  organization  the  ability  to 
manage  effectively  its  obligations  when 
nominees  are  absent  from  the  trading 
floor  due  to  illness,  personal  or  other 
business,  and  is  consistent  with  the 
intent  ofthe  exemption,  in  that  the 
exemption  continues  to  be  limited  to 
those  Nasdaq/NM  securities  which  are 
used  to  hedge  options  transactions  in 
the  primary  classes  in  which  the 


'  15  U.S.C  78s(b)(l). 


2  See  letter  from  Michael  J.  Carusillo.  General 
Partner.  O'Connor  &  Associates,  to  Jeff  Schroer, 
Vice  President.  Market  Surveillance.  CBOE,  dated 
September  21. 1994. 

'See  Securities  Exchange  Act  Release  No.  3^632 
(September  2.  1994).  59  FR  46999.  See  also 
American  Stock  Exchange,  Inc..  Floor  Members 
Circular  93-1255  (December  29.  1993). 

Currently.  CBOE  Rule  8.3(c)  provides  that  a 
market-maker's  appointment  is  limited  to  the 
options  classes  trading  at  no  more  than  five  (5) 
trading  stations  absent  an  exemption  by  the  market 
Performance  Committee.  The  Exchange  intends  to 
expand  market-maker  appointments  in  a 
subsequent  rule  filing. 

••.See  letter  from  Richard  G.  Ketchum.  Chief 
Operating  Officer  and  Executive  Vice  President, 
NASD,  to  David  A.  Dami,  First  Vice  President  & 
Associate  General  Counsel.  Global  Derivati'  es, 
Paine  Webber.  Inc.,  dated  September  13, 1994. 


market-maker  organization  makes 
markets. 

The  CBOE  believes  that  its  proposal  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  ofthe  Act 
in  that  the  rule  change  will  promote 
maintenance  of  fair  and  orderly  markets 
on  the  CBOE  and  will  contribute  to  the 
protection  of  investors  and  the  public 
interest. 

IB)  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  Does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  ofthe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed  rule 
change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  ofthe 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
wi  1  also  be  available  for  inspection  and 


copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-38  and 
should  be  submitted  by  December  7. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  94-28262  Filed  11-15-94;  8:45  am) 
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[Release  No.  34-34948;  File  Nos.  600-19 
and  600-22] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
of  Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

November  8,  1994. 

Notice  is  hereby  given  that  on 
November  7, 1994,  MBS  Clearing 
Corporation  ("MBS")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(a)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),'  a  request  for  extension  of 
its  registration  as  a  clearing  agency 
under  Section  17A  ofthe  Act  for  a 
period  of  eighteen  months  through  June 
30,  1996.2  xhe  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  request  for  extension 
of  registration  from  interested  persons. 

On  February  2,  1987,  the  Commission 
granted  MBS's  application  for 
registration  as  a  clearing  agency, 
pursuant  to  Section  17A{b)  and  19(a)(1) 
ofthe  Act'  and  Rule  17Ab2-l(c)« 
thereunder,  on  a  temporary  basis  for  a 
period  of  eighteen  months.^ 
Subsequently,  the  Commission  issued 
orders  that  extended  MBS's  temporary 
registration  as  a  clearing  agency  with 
the  last  of  which  extending  MBS's 
registration  through  December  31, 
1994.^  MBS  provides  clearance  and 
settlement  services  for  members  in 
processing  transactions  in  mortgage- 


5  17  CFR  200.30-3(a)(l2)  (1993). 

>  15  U.S.C.  78s(a). 

*  Letter  from  David  T.  Rusoff,  Foley  &  Lardner,  to 
Ari  Burstein,  Attorney,  Division  of  Market 
Regulation,  Commission  [November  7,  1994). 

3 15  U.S.C.  78q-l(b)  and  15  U.S.C.  78s(a)(l). 

M7CFR240.17Ab2-l(c). 

^Securities  Exchange  Act  Release  No.  24046 
(February  2,  1987).  52  FR  4218  (order  granting  MBS 
registration  as  a  clearing  agency  for  a  period  not  to 
exceed  18  months). 

'  Securities  Exchange  Act  Release  Nos.  2S957 
(August  2,  1988).  53  FR  29537;  27079  ()uly  31, 
1989).  54  FR  32412:  28492  (September  28.  1990).  55 
FR  41148;  29751  (September  27,  1991).  56  FR 
505602:  31750  (January  21,  1991),  58  FR  6424;  and 
33348  (December  IS.  1993).  58  FR  68183. 


backed  securities.  Interested  persons  are 
invited  to  submit  written  data,  views, 
and  arguments  concerning  the 
foregoing.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Copies  of  all  WTitten  comments  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  All 
submissions  should  refer  to  the  File 
Nos.  600-19  and  600-22  and  should  be 
submitted  by  December  7,  1994. 

For  the  Contunission.  by  the  Division  of 
Market  Regulation  pursuant  to  delegation 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-28263  Filed  11-15-94:  8:45  ami 

BILLING  CODE  SOI  0-01 -M 


[Release  No.  34-34954;  File  No.  SR-NASD- 
94-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Publication  of 
Final  NASD  Disciplinary  Decisions 

November  9.  1994. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  26, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
Resolution  of  the  Board  of  Governors — 
Notice  to  Membership  and  Press 
Suspensions.  Expulsions,  Revocations, 
and  Monetary  Sanctions  and  Release  of 
Certain  Information  Regarding 
Disciplinary  History  of  Members  and 
Their  Associated  Persons  ("Resolution") 
under  Article  V,  Section  1  ofthe 
Association's  Rules  of  Fair  Practice.' 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  proposed  deletions  are  in 
brackets. 


•17CFR200.3O-3(a)(50). 
>  NASD  Manual.  Rules  of  Fair  Practice.  Art.  V. 
Sec.  KCCHJ 12301. 
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Rules  of  Fair  Practice 

Article  V  Sanctions  for  Violation  of  the 
Rules 

Section  1 


Resolution  of  the  Board  of  Governors 

Notice  to  Membership  and  Press  of 
Suspensions.  Expulsions,  Revocations, 
and  Monetary  Sanctions  and  Release  of 
Certain  Information  Regarding 
Disciplinary  History  of  Members  and 
Their  Associated  Persons 

The  Association  shall,  in  response  to 
a  written  inquiry  or  telephonic  inquiry 
via  a  toli-firee  telephone  Hsting,  release 
certain  information  as  contained  in  its 
files  regarding  the  employment  and 
disciplinary  history  of  members  and 
their  associated  persons,  including 
information  regarding  past  and  present 
employriient  history  with  NASD 
members,  all  final  disciplinary  actions 
taken  by  federal  or  state  or  foreign 
securities  agencies  or  self-regulatory 
organizations  that  relate  to  securities  or 
commodities  transactions;  all  pending 
disciplinary  actions  that  have  been 
taken  by  federal  or  state  securities 
agencies  or  self-regulatory  organizations 
that  relate  to  securities  and  commodities 
transactions  and  have  been  reported  on 
Form  BD  or  U-4  and  all  foreign 
government  or  self-regulatory 
organizations  disciplinary  actions  that 
are  securities  or  commodities  related 
and  reported  on  Form  BD  or  U-4;  and 
all  criminal  indictments,  informations 
or  convictions  reported  on  Form  BD  or 
Form  U-4.  The  Association  will  also 
release  information  concerning  civil 
judgments  and  arbitration  decisions  in 
securities  and  commodities  disputes 
involving  public  customers. 

The  Association  shall  report  to  the 
membership  and  to  the  press  pursuant 
to  the  procedures  and  at  the  times 
outlined  herein  any  order  of  suspension, 
cancellation  or  expulsion  of  a  member; 
or  suspension  or  revocation  of  the 
registration  of  a  person  associated  with 
a  member;  or  suspension  or  barring  of 
a  member  or  person  associated  with  a 
member  from  association  with  all 
members;  or  imposition  of  monetary 
sanctions  of  $10,000  or  more  upon  a 
member  or  person  associated  with  a 
member.  The  Board  of  Governors  may, 
in  its  discretion,  determine  to  waive  the 
notice  provisions  set  forth  herein  as  to 
an  order  of  imposition  of  monetary 
sanctions  of  $10,000  or  more  upon  a 
member  or  person  associated  with  a 
member,  under  those  extraordinary 
circumstances  where  notice  would 
violate  fundamental  notions  of  fairness 
or  work  an  injustice. 


If  a  decision  of  a  District  Business 
Conduct  Committee  is  not  appealed  to 
or  called  for  review  by  the  NBCC.  the 
order  of  the  District  Business  Conduct 
Committee  shall  become  effective  on  a 
date  set  by  the  Association  but  not 
before  the  expiration  of  45  days  after  the 
date  of  decision.  Notices  of  decisions 
imposing  monetary  sanctions  of  $10,000 
or  more  or  penalties  of  expulsion, 
revocation,  suspension  and/or  the 
barring  of  a  person  from  being 
associated  with  all  members  shall 
promptly  be  transmitted  to  the 
membership  and  to  the  press, 
concurrently;  provided,  howevSr,  no 
such  notice  shall  be  sent  prior  to  the 
expiration  of  45  days  from  the  date  of 
the  said  decision. 

Notwithstanding  the  preceding 
paragraph,  expulsions  and  bars  imposed 
pursuant  to  the  provisions  of  Article  II, 
Sections  10  and  11  of  the  Code  of 
Procedure  shall  become  effective  upon 
approval  or  acceptance  by  the  National 
Business  Conduct  Committee,  and 
publicity  regarding  any  sanctions 
imposed  puisuant  to  Article  11,  Sections 
10  and  11  of  the  Code  may  be  issued 
immediately  upon  such  approval  or 
acceptance. 

If  a  decision  of  a  District  Business 
Conduct  Committee  is  appealed  to  or 
called  for  review  by  the  Board  of 
Governors,  the  order  of  the  District 
Business  Conduct  Committee  is  stayed 
pending  a  final  determination  and 
decision  by  the  Board  and  notice  of  the 
action  of  the  District  Business  Conduct 
Committee  shall  not  be  sent  to  the 
membership  or  the  press  during  the 
pendency  of  proceedings  before  the 
Board  of  Governors. 

If  a  final  decision  of  die  Association 
is  not  appealed  to  the  Securities  and 
Exchange  Commission,  the  sanctions 
specified  in  the  decision  (other  than 
bars  and  expulsions)  shall  become 
effective  on  a  date  established  by  the 
Association  but  not  before  the 
expiration  of  30  days  after  the  dale  of 
the  decision,  unless  the  decision 
specifies  otherwise.  Notices  of  decisions 
imposing  monetary  sanctions  of  $10,000 
or  more  on  penalties  of  expulsion, 
revocation,  suspension  and/or  the 
barring  of  a  person  from  being 
associated  with  all  members  shall 
promptly  be  transmitted  to  the 
membership  and  to  the  press, 
concurrently;  provided,  however,  no 
such  notice  shall  be  sent  prior  to  the 
expiration  of  30  days  from  the  date  of 
a  [said]  decision  imposing  sanctions 
other  than  expulsion,  revocation,  and/or 
the  barring  of  a  person  from  being 
associated  with  all  members. 

If  a  decision  of  the  Board  of  Governors 
imposing  monetary  sanctions  of  $10,000 


or  more  or  a  penalty  of  expulsion, 
revocation,  suspension  and/or  barring  of 
a  member  from  being  associated  with  all 
members  is  appealed  to  the  Securities 
and  Exchange  Commission,  notice 
thereof  shall  be  given  to  the 
membership  and  to  the  press  as  soon  as 
possible  after  receipt  by  the  Association 
of  notice  from  the  Securities  and 
Exchange  Commission  of  such  appeal 
and  the  Association's  notice  shall 
whether  the  effectiveness  of  the  Board's 
decision  has  or  has  not  been  stayed 
pending  the  outcome  of  proceedings 
before  the  Securities  and  Exchange 
Commission. 

In  the  event  an  appeal  to  the  courts  is 
filed  from  a  decision  by  the  Securities 
and  Ex«;hange  Commission  in  a  case 
previously  appealed  to  it  from  a 
decision  of  the  Board  of  Governors, 
involving  the  imposition  of  monetary 
sanctions  of  $10  000  or  more  or  a 
penalty  of  expulsion,  revocation, 
suspension  and/or  barring  of  a  member 
from  being  associated  with  all  members, 
notice  thereof  shall  be  given  to  the 
membership  as  soon  as  possible  after 
receipt  by  the  Association  of  a  formal 
notice  of  appeal.  Such  notice  shall 
include  a  statement  that  the  order  of  the 
Commission  has  or  has  not  been  stayed. 

Any  order  issued  by  the  Securities 
and  Exchange  Commission  of  revocation 
or  suspension  of  a  member's  broker/ 
dealer  registration  with  the 
Commission;  or  the  suspension  or 
expulsion  of  a  member  from  the 
Association;  or  the  suspension  or 
barring  of  a  member  or  person 
associated  with  a  member  from 
association  with  all  broker/dealers  or 
membership;  or  the  imposition  of 
monetary  sanctions  of  $10,000  or  more 
shall  be  made  known  to  the  membership 
of  the  Association  through  a  notice 
containing  tlie  effective  date  thereof  sent 
as  soon  as  possible  after  receipt  by  the 
Association  of  the  order  of  the 
Securities  and  Exchange  Commission. 

Cancellations  of  membership  or 
registration  pursuant  to  the 
Association's  By-Laws,  Rules  or 
Regulations  shall  be  sent  to  the 
membership  and,  when  appropriate,  to 
the  press  as  soon  after  the  effective  <late 
of  the  cancellation  as  possible. 

Notices  to  the  membership  and 
releases  to  the  press  refened  to  above 
shall  identify  the  section  of  the 
Association's  Rules  and  By-Laws  or  the 
Securities  and  Exchange  Commission 
Rules  violated,  and  shall  describe  tlio 
conduct  constituting  such  violation. 
Notices  may  also  identify  the  member 
with  which  an  individual  was 
associated  at  the  time  the  violations 
occurred  if  such  identification  is 


determined  by  the  Association  to  be  in 
the  public  interest. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
nilg  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  rv  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

I  A]  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Resolution  requires  that  a  final 
NASD  decision  of  the  National  Business 
Conduct  Committee  ("NBCC")  or  the 
Board  of  Governors  of  the  NASD 
("Board")  imposing  monetary  sanctions 
of  $10,000  or  more  or  penalties  of 
expulsion,  revocation,  suspension  and/ 
or  the  barring  of  a  person  from  being 
associated  with  all  members  be 
promptly  transmitted  to  the 
membership  and  to  the  press, 
concurrently;  provided,  however,  no 
such  notice  shall  be  sent  prior  to  the 
expiration  of  30  days  from  the  date  of 
the  said  decision.  Upon  review,  the 
Association  has  determined  that  the 
elimination  of  the  30  day  notification 
delay  regarding  NASD  final  decisions 
ordering  the  most  serious  sanctions  (i.e., 
expulsion,  revocation,  and/or  the 
barring  of  a  person  from  being 
associated  with  all  members)  would 
further  investor  protection  and  the 
public  interest  and  that  notification  to 
the  membership  and  to  the  press  should 
be  made  promptly  upon  issuance  of 
such  final  decisions.  The  NASD, 
therefore,  proposes  to  amend  the 
Resolution  to  provide  that  no  such 
notice  shall  be  sent  prior  to  the 
expiration  of  30  days  from  the  date  of 
a  decision  imposing  sanctions  other 
than  expulsion,  revocation,  and/or  the 
barring  of  a  person  from  being 
associated  with  all  members.  Such 
sanctions  generally  are  imposed 
immediately. 

The  proposed  rule  change  would  not 
amend  the  Resolution's  current  30  day 
notification  delay  on  final  decisions  of 
the  NBCC  or  the  Board  regarding  the 
lesser  sanctions,  nor  amend  the 
procedures  with  respect  to  decisions  of 
the  District  Business  Conduct 
Committees. 


The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  which  provides  that  the  rules  of  the 
association  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and,  in  general,  to  protect 
investors  and  the  public  interest,  in  that 
the  proposed  rule  change  would  amend 
the  Resolution  to  provide  that  notice  of 
the  issuance  of  a  final  decision  of  the 
NBCC  or  the  Board  ordering  an 
expulsion,  revocation,  and/or  the 
barring  of  a  person  from  being 
associated  with  all  members  would  not 
be  subject  to  the  current  30  day 
notification  delay  to  the  membership 
and  to  the  pi  ess.  The  NASD  believes 
that  prompt  notification  to  the 
membership  and  the  press  of  final 
decisions  regarding  such  sanctions 
against  members  or  persons  associated 
with  members  will  provide  important 
information  to  investors  and  further  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All      - 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  7. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Mai^ganet  H.  McFarland. 
Depu  ty  Secretary. 
[FR  Doc.  94-28264  Filed  11-15-94;  8:45  am] 
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[Release  No.  34-34946;  File  No.  SR-PSE- 
94-18] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange.  Inc., 
Relating  to  the  Expansion  of  the 
Exchange's  Auto-Ex  System  Capacity 
to  20  Contracts 

November  7, 1994. 

Pursuant  to  Section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
on  June  20, 1994,  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  amend  PSE  Rule  6.87,  "Automatic 
Execution  System,"  to  allow  the 
Options  Floor  Trading  Committee 
("OFTC")  to  be  authorized  to  increase, 
on  an  issue-by-issue  basis,  the  size  of 
the  equity  option  orders  that  may  be 
eligible  to  be  executed  through  the 
Exchange's  Automatic  Execution 
System  ("Auto-Ex")  up  to  a  maximum 
of  20  contracts. 

The  proposal  was  pubfished  for 
comment  in  Securities  Exchange  Act 
Release  No.  34702  (September  22, 1994). 
59  FR  49729  (September  29. 1994).  The 
Commission  received  one  comment 


'15U.S.C.  78s(b)(l)(19e8). 
» 17  CFR  240.19t>-4  (1993). 
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letter  on  the  proposal.^  ia  addition  to 
the  PSE's  response  to  the  letter.** 

The  Auto-Ex  system,  a  feature  of  the 
PSE's  Pacific  Options  Exchange  Trading 
System  ("POETS"),  permits  ehgible 
market  or  marketable  limit  orders  sent 
from  member  firms  to  be  executed 
automatically  at  the  displayed  bid  or 
offering  price.  Participating  market 
makers  are  designated  as  the  contra  side 
to  each  Auto-Ex  order.''  Participati.ng 
market  makers  are  assigned  by  Auto- Ex 
on  a  rotating  basis,  with  the  first  market 
maker  selected  at  random  from  the  list 
of  signed-on  market  makers.  Auto-Ex 
preserves  public  Limit  Order  Book 
("Book")  p.-iority  in  all  options.  If  Auto- 
Ex  determines  that  the  Book  price  is  at 
or  better  than'  the  market  quote,  the 
Auto-Ex  order  is  executed  against  the 
Book.  Automatic  executions  through 
Auto-Ex  are  currently  available  for 
public  customer  orders  of  10  contracts 
or  less  in  all  series  of  options  traded  on 
the  PSE's  options  floor. 

The  Exchanges  proposes  to  amend 
PSE  Rule  6.87  to  increase  the  maximum 
size  of  equity  op^tion  orders  eligible  for 
Auto-Ex  and  to  provide  the  OFTC  with 
the  authority  to  designate  such  riianges 
on  an  issue-by-issue  basis.  Under  the 
proposal,  the  OFTC  is  authorized  to 
increase  the  size  of  orders  eligible  for  an 
execution  on  Auto-Ex  to  a  size  of  up  to 
20  contracts  without  separate  approval 
from  the  Commission.*  The  PSE  states 
that  the  proposed  rule  change  is 
designed  to  enhance  the  Exchange's 


'Soc  Letter  from  Jeffery  C  Hauke.  JMD  Trading 
Cxi..  Io  the  CominiMion,  (iated  September  12,  1994 
("September  12  Letter").  In  a  subsequent  letier,  the 
commenter  clarified  that  his  comments  ere 
applirab.'e  to  File  No.  SR-PSE-94-18  rather  than  to 
Kile  No.  SR-PSE-94-i9.  See  Latter  from  Jefiery  C. 
HsuLe.  )MD  Trading  Co.,  to  the  Commir.sion.  dated 
October  10.  19<M. 

"See  Letter  from  Oavid  P.  Semak.  Vice  President. 
Ri^^uUttlon.  PSE,  to  lonalhan  G.  Katz.  Secretary, 
I'j^rr.mission,  dated  October  31,  i9*J  CO:  tober  31 
Letter"). 

*Th«  Commis.si()n  recently  approved  an 
Exchange  proposal  setting  forth  certain  standards 
for  iru-rkel  miikeLs  psrticipaiing  on  Auto-Kx.  The 
standards  include  rertrictions  on  the  number  of 
Auto- Ex  trading  posts  at  which  market  make.-s  may 
participate  and  mandatory  log-r.n  requirements  to 
a.<i&ure  that  market  makers  do  not  withdraw  from 
the  system  during  volalile  market  ctindilions.  Sne 
.Securities  Exrha.nRC  .^tt  Relr^<M«  No.  32908 
(September  15, 19P3).  58  Vft  4«)76  (Sept<-mb«r  21. 
1993). 

''The  Commission  recently  epproved  an 
Exchange  ;-.ro[)osol  to  allow  the  OKI  C  to  increase 
the  size  of  Auto-Kx-eligible  orders  in  or.?  or  more 
classes  of  multiple  traded  equity  options  to  the 
extent  that  other  cptioiu  exchanges  permit  such 
laiger-size  orders  to  be  entered  into  their  own 
autonialed  exe<?ution  systems.  The  rule  provides 
that  if  the  OFTC  intends  to  incresM  the  Auto-Ex 
sire  eligibility  pursuant  to  the  rule,  the  Exchange 
will  submit  a  proposed  rule  change  to  the 
Commission  pursuant  to  Section  19(b)(3HA|  under 
the  Act.  See  securities  Exchange  Act  Release  No. 
34131  (May  27.  1994),  59  VH  29316  (June  »,  1994). 


ability  to  compete  for  options  order 
flow. 

The  PSE  believes  that  any 
implementation  of  the  proposal  by  the 
OFTC  will  not  impose  any  significant 
additional  burdens  on  the  operation  and 
capacity  of  the  POETS  system  in  general 
or  on  the  Auto-Ex  system  in  particular. 
In  that  regard,  the  Exchange  has 
submitted  a  separate  capacity  statement 
to  the  Commission  setting  forth  the 
basis  for  this  contention.'  The  exchange 
also  represents  that  the  OFTC  will 
determine  that  adequate  market  making 
capacity  exists  prior  to  increasing  Auto- 
Ex  order  size  eligibility.  The  OFTC  will 
make  such  a  determination 
notwithstanding  the  fact  that  floor 
officials  may  require  market  makers 
who  are  members  of  a  trading  crowd  to 
which  a  particular  option  class  is 
assigned  to  log  onto  Auto-Ex  in  the 
event  that  there  is  inadequate 
participation  in  that  options  class. 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  with  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securiiies  and 
to  promote  just  and  equitable  principles 
of  trade. 

As  noted  above,  the  Commission 
received  one  comment  letter  concerning 
the  proposal."  In  his  September  12 
Letter,  the  commenter  argues  that  the 
proposal  violates  certain  provisions  of 
the  Exchange's  Certificate  of 
Incorporation.  Specifically,  the 
commenter  slates  that  floor  brokers  in 
the  trading  crowd  have  no  opportunity 
to  participate  in  trades  that  are  eligible 
for  automatic  execution  through  Auto- 
Ex  unless  they  "book"  their  ortiers. 
Notwithstanding  this,  because  certain 
types  of  orders,  such  as  contingent 
orders  and  spreads,  cannot  be  placed  on 
the  book,  book  orders  represented  in  the 
crowd  are  not  eligible  for  execution 
against  orders  entered  through  Auto-Ex. 
Therefore,  the  commenter  believes  that 
as  a  member  of  the  Exchange,  he  should 
have  an  equal  opportunity  to  participiatc 
in  trades  that  occur  on  the  Exchange 
floor.  Finally,  the  commenter  questions 
why  the  semi-Auto-Ex  function,  which 
would  solve  his  concerns,  has  not  been 
utilized  on  the  PSE. 

On  October  31, 1994,  the  PSE 
submitted  a  letter  responding  to  the 
comment  letter."  In  its  October  31 
Letter,  the  PSE  states  that  the 
Commission  has  approved  automatic 
execution  systems  on  other  options 


'  See  letter  from  Michael  D.  Picrson.  Senior 
Attorney.  PSE,  to  Richard  U  Zack.  Branch  Chief, 
Options  Regulation,  Commission,  dated  December 
20.  1993  (File  No.  SR-PSE-93-26). 

"  See  September  1 2  Letter,  supra  note  3. 

".See  Otitober  31  Letter,  supra  note  4. 


exchanges  and,  in  approving  POETS, 
has  concluded  that  POETS  provides 
substantial  benefits  to  public  customers. 
In  addition,  the  Exchange  argues  that 
providing  floor  brokers  with  the 
opportunity  to  participate  in  all  trades 
on  the  Exchange  floor  would  require  the 
elimination  of  Auto-Ex,  which  would  be 
inconsistent  with  the  Commission's 
determination  to  give  priority  to  small 
public  customer  orders  and  would  place 
the  PSE  at  a  competitive  disadvantage 
with  the  other  options  exchanges.  In 
response  to  the  commenter's  statement 
about  semi-Auto-Ex.  the  PSE  notes  that 
the  semi-Auto-Ex  feature  of  POETS  has 
never  been  implemented  and  that  the 
Exchange  continues  to  study  the 
software  and  precise  mechanism 
necessary  to  implement  semi-Auto-Ex. 
Finally,  the  PSE  argues  that  POETS  and 
Auto-Ex  has  been  approved  previously 
by  the  Commission,  and  therefore  that 
the  arguments  rai.sed  by  the  commenter 
are  untimely. 

The  Commission  has  considered 
carefully  the  opinions  of  the  commenter 
and  the  PSE  and  finds,  for  the  following 
reasons,  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  appbcable  to  a  national 
securities  exchange.  Specifically,  tJie 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6  and  Sei.tion 
11 A  of  the  Act.'"  The  Commission 
continues  to  believe  that  the 
development  and  implementation  of 
Autt)-Ex  provides  for  more  efficient 
handling  and  reporting  of  orders  in  PSE 
equity  options  through  the  iise  of  new 
data  processing  and  commimications 
techniques,  thereby  improving  order 
processing  and  turnaround  time.  The 
Commi.ssion  beheves  that  Auto-Ex  has 
benefitted  public  customers  by  ensuring 
that  a  POETS  order  will  be  executed  at 
the  current  disseminated  quotation,  and 
by  allowing  small  public  customer 
orders  to  receive  immediate  executions 
and  nearly  instantaneous  confirmations 
of  orders."  Accordingly,  the 
Commission  believes  that  expanding  the 
eligibility  of  Auto-Ex  to  public  customer 
orders  of  up  to  20  contracts  for  all  PSE- 
traded  equity  options  is  consistent  with 
Section  6(b)(5)  in  that  it  will  extend  the 
benefits  of  automatic  execution  in 
equity  options  to  a  greater  number  of 
public  customer  orders  while 
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"»15  use  78f  and  78k-l  (1988). 

"See Securities  Exchange  Act  Kelee.<«  No.  3270'd 
(July  30,  1993),  58  FR  42117  (August  6,  1993)  (ordiir 
approving  File  No.  SR-PSE-92-37)  ("POETS 
Approval  Order").  The  Commission  believes  that 
the  rationale  in  the  POETS  Approval  Order 
supporting  approval  of  Auto-Ex  applies  equally  to 
the  current  proposal,  and  incorporates  t.hat  ralioiuiif 
into  the  current  discus.sion. 


continuing  to  ensure  adequate  limit 
order  protection. 

In  regard  to  the  commenter's  specific 
concern,  the  Commission  previously  has 
approved  small  order  execution  systems 
for  option  exchanges.  For  all  of  these 
systems,  the  Commission  has  found  that 
interaction  with  the  limit  order  book 
was  sufficient  to  provide  limit  order 
protection.  Merely  increasing  the  size  of 
Auto-Ex  eligible  orders  to  20  contracts 
does  not  change  the  character  of  Auto- 
Ex  orders  sufficiently  to  warrant  a 
reexamination  of  whether  Auto-Ex 
orders  should  interact  with  trading 
crowd  orders.  Orders  of  20  contracts  or 
less  are  still  small  sized  (wders,  and 
truly  large  orders  will  continue  to 
interact  with  the  trading  crowd. 

In  addition,  the  Commission  believes 
that  the  proposal  will  facilitate 
transactions  in  securities  and  promote 
competition  among  options  markets  by 
placing  the  PSE  in  an  equal  competitive 
posture  with  the  other  options 
exchanges  when  competing  for  order 
flow  in  equity  options.  In  this  regard, 
the  Commission  notes  that  the 
American  Stock  Exchange's  and  the 
Chicago  Board  Options  Exchange's 
automatic  execution  systems  both  have 
Commission  approval  to  accommodate 
public  customer  equity  option  orders  of 
up  to  20  contracts,  and  that  the 
Philadelphia  Stock  Exchange's 
automatic  execution  system  has 
Commission  approval  to  accommodate 
public  customer  equity  option  orders  of 
up  to  25  contracts. 12  Accordingly,  the 
Commission  believes  that  the  PSE's 
proposal  is  consistent  with  the  Act 
because  it  eliminates  constraints  in  the 
PSE's  rules  that  restrict  the  Exchange's 
ability  to  compete  for  order  flow  in 
equity  options.  The  Commission 
believes  that  enhanced  competition 
among  the  exchanges  for  options  order 
flow,  in  turn,  should  benefit  public 
investors  and  the  pubHc  interest. 

Finally,  the  Commission  believes, 
based  on  representations  by  the 
Exchange,  that  expanding  die  order 
eligibility  size  of  Auto-Ex  to  20 
contracts  for  all  equity  options  will  not 
expose  the  PSE's  options  markets  or 
equity  markets  to  risk  of  failure  or 
operational  break-down.  The  Exchange 
also  states  that  the  OFTC  will  determine 
thait  adequate  mariiet  making  capacity 
exists  prior  to  increasing  the  order  size 


'*See  Securities  Exchange  Act  Release  Nos. 
32'.lC6  (September  15,  1993)  58  FR  49345 
(September  22, 1993)  (order  approving  File  No.  SR- 
I'HlJt-92-38);  28411  (September  6.  1990),  55  FR 
49345  (September  13,  1990)  (order  approving  File 
Nos.  SR-CBOE-fl9-27  and  89-29);  and  24899 
(September  10, 1987),  52  FR  35012  (September  16, 
t{«7|  (order  approving  File  No.  SR-Amex-e7-21). 


eligibility  for  any  issue  pursuant  to  the 
proposal. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-PSE-94-18) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  l3oc.  94-28216  Filed  11-15-94;  8:45  am) 

BILUMG  CODE  801»-ft1-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  «2751] 

Maryland;  Declaration  of  Disaster  Loan 
Area 

The  Independent  City  of  Baltimore 
and  the  contiguous  counties  of 
Baltimore  and  Anne  Arundel  in  the 
State  of  Marj'land  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
tornadoes  and  high  winds  which 
occurred  on  November  1,  1994. 
Applications  for  loans  for  physical 
damage  as  a  resuh  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
January  5, 1995,  and  for  economic 
injury  until  the  close  of  business  on 
August  7, 1995,  at  the  address  listed 
below:  U.S.  Small  Business 
Adminiitration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South,  3rd  Floor, 
Niagara  Falls,  NY  14303,  or  other  locally 
annoimced  locations. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  aedit  avail- 
able elsewhere  

eTocx) 

Homeowners  without  aedit 
available  elsewhere 

4000 

Businesses  with  credit  available 
elsewhere  

8000 

Businesses  and  norvprofit  orga- 
nizations without  credit  avaii- 
at)le  elsewhere  

4000 

Others  (including  norvprofit  or- 
ganizations) with  credit  avaiT- 
atde  elsewhere  

7125 

For  Economic  Injury: 
Businesses  and  small  agririit- 
tural     cooperatives     without 
credit  available  eisewtiere 

4.000 

The  nimnber  assigned  to  this  disaster 
for  physical  damage  is  275112  and  for 
economic  injury  the  number  is  839400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  39002  and  59008] 


Dated:  November  5,  t994. 
Philip  Lader, 

Administrator. 

(FR  Doc.  94-28228  Filed  11-15-94;  8:45  amj 

WLUNG  CODE  802S-01-M 


■M5  use.  78s(b)(2).  (1982). 
'•  1 7  CFR  200.3O-3(a)(l 2)  (1993). 


DEPARTMENT  OF  STATE 
[Public  Notice  2115] 

Laredo  Northwest  International  Bridge 
(Bridge  IV),  Laredo,  TX:  Issuance  of 
Presidential  Permit 

SUMMARY:  The  Department  of  State  is 
announcing  the  issuance  of  a 
Presidential  Permit  for  the  Laredo 
Northwest  International  Bridge  (Bridge 
rV)  project  sponsored  by  the  Qty  of 
Laredo,  Texas.  The  permit  was  issued 
on  October  7, 1994,  pursuant  to  the 
International  Bridge  Act  of  1972,  (33 
U.S.C.  535  et  seq.)  and  E.O.  11423,  33 
FR  11741  (1968)  as  amended  by  E.O. 
12847,  58  FR  96  (1993). 
ADDRESSES:  Copies  of  the  Presidential 
Permit  may  be  obtained  from  Stephen  R. 
Gibson.  Office  of  Mexican  Affairs,  room 
4258,  Department  of  Stat  j,  Washington, 
DC.  20502  (Telephone  202-647-8529). 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  application  by  the  City  of  Laredo, 
Texas  for  a  permit  to  build  a  new  bridge, 
with  access  road,  to  be  constructed 
across  the  Rio  Grande  river  between 
Laredo,  Texas,  and  Nuevo  Laredo. 
Tamaulipas,  Mexico  was  pubfished  in 
the  Federal  Register  on  October  3,  1991, 
at  56  FR  50148.  The  bridge  will  carry 
pedestrian  and  commercial  vehicular 
traffic,  and  is  intended  to  relieve  the 
traffic  burden  on  existing  bridges  and 
the  dovratown  area.  As  a  condition  for 
the  Presidential  Permit,  the  City  of 
Laredo  has  agreed  to  route  all 
commercial  traffic  to  this  new  bridge  or 
to  the  Colombia  Bridge,  which  is 
between  the  City  of  Laredo  and  the  State 
of  Nuevo  Leon.  Further,  the  City  has 
agreed  that  all  hazardous  materials  will 
be  directed  to  Colombia  where  the  U.S. 
Customs  Sen.'ice  has  a  hazardous 
materials  containment  facility.  The  new 
bridge  is  needed  because  the  two 
existing  international  bridges  between 
downtown  Laredo  and  Nuevo  Laredo 
cannot  accomodate  additional  traffic 
without  further  safety  and 
environmental  degradation. 

The  application  for  the  Presidential 
Permit  was  reviewed  and  approved  by 
over  two  dozen  federal,  state,  and  local 
agencies.  The  final  application  and 
environmental  assessment  were 
reviewed  and  approved  or  accepted  by 
the  Immigration  and  Naturalization 
Service,  General  Services 
Administration.  Department  of  Interior, 
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Department  of  Agriculture,  Department 
of  Commerce,  U.S.  Customs  Service, 
U.S.  Coast  Guard,  Federal  Highway 
Administration,  Food  and  Drug 
Administration,  International  Boundary 
and  Water  Commission — U.S.  Section, 
Department  of  Defense,  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  Department  of 
State,  and  the  appropriate  Texas  State 
agencies — the  Parks  and  Wildlife 
Department,  the  Department  of 
Transportation,  and  the  Natural 
Resource  Conservation  Commission. 

Dated:  November  3. 1994. 
Stephen  R.  Gibson, 

Coordinator,  U.S.-Mexico  Border  Affairs. 

Office  of  Mexican  Affairs. 

(FR  Doc.  94-28225  Filed  11-15-94;  8:45  am] 

BILUNQ  COOE  4710-2»4I 


[Public  Notice  2114] 

Laredo  Northwest  International  Bridge 
(Bridge  IV),  Laredo,  TX:  Finding  of  No 
Significant  Impact 

AGENCY:  Department  of  State. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to 
issuance  of  a  permit  to  build  a  cross- 
border  bridge. 

summary:  The  Department  of  State  is 
announcing  a  finding  of  no  significant 
impact  on  the  environment  for  the 
Laredo  Northwest  International  Bridge 
(Bridge  rV)  project  sponsored  by  the 
City  of  Laredo,  Texas.  An  environmental 
assessment  of  the  proposed  Laredo 
Northwest  International  Bridge  project 
was  prepared  by  Parsons  Brinkerhoff, 
Quade  &  Douglas,  Inc.  of  Austin,  Texas, 
for  the  sponsor,  the  City  of  Laredo, 
Texas.  The  draft  environmental 
assessment  was  reviewed  by  over  two 
dozen  federal,  state,  and  local  agencies. 
After  revisions  based  on  comments 
received  from  interested  agencies  and 
other  parties,  the  final  assessment  was 
reviewed  and  approved  or  accepted  by 
the  Immigration  and  Naturalization 
Service,  General  Services 
Administration,  Department  of  Interior, 
Department  of  Agriculture,  Department 
of  Commerce,  U.S.  Customs  Service, 
U.S.  Coast  Guard,  Federal  Highway 
Administration,  Food  and  Drug 
Administration,  International  Boundary 
and  Water  Commission — U.S.  Section, 
Department  of  Defense,  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  Department  of 
State,  and  the  appropriate  Texas  State 
agencies — the  Parks  and  Wildlife 
Department,  the  Department  of 
Transportation,  and  the  Natural 
Resource  Conservation  Commission. 


Based  on  the  environmental  assessment, 
information  developed  during  the 
review  of  the  City's  application  and 
environmental  assessment,  and 
comments  received,  the  Department  has 
concluded  that  issuance  of  the  permit 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
within  the  United  States.  An 
environmental  impact  statement  will 
not  be  prepared. 

ADDRESSES:  Copies  of  the  enviromnental 
assessment  and  the  finding  of  no 
significant  impact  may  be  obtained  fi-om 
Stephen  R.  Gibson,  Office  of  Mexican 
Affairs,  Room  4258,  Department  of 
State,  Washington,  DC  20520 
(Telephone  202-647-8529). 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  City  of  Laredo,  Texas,  has 
requested  a  permit  to  build  a  new 
bridge,  with  access  road,  to  be 
constructed  across  the  Rio  Grande 
between  Laredo,  Texas.  USA,  and 
Nuevo  Laredo,  Tamaulipas,  Mexico.  The 
bridge  is  to  be  located  9.35  river  miles 
north  along  the  Rio  Grande  from  the 
existing  Laredo  International  Bridge  I. 
Initially,  it  will  carry  pedestrian  and 
freight  traffic  only,  and  is  intended  to 
relieve  the  traffic  burden  on  existing 
bridges  in  downtown  areas.  As  a 
condition  of  issuance  of  the  Presidential 
Permit,  the  City  of  Laredo  has  agreed  to 
ban  all  commercial  traffic  fromithe  two 
existing  bridges  in  downtown  Laredo. 
The  work  will  include  the  following 
items:  The  bridge  structure,  the  U.S. 
Customs  Border  Import  lot  facilities,  a 
City  Toll  Plaza  and  Export  lot  facilities, 
water  and  sewer  facilities  and  a  State 
Highway  facility  (Extension  of  FM  3464) 
connecting  to  FM  1472.  The  new  bridge 
is  needed  to  provide  an  alternate  route 
for  existing  commercial  truck  traffic, 
which  currently  passes  from  the  two 
downtown  bridges  through  the  city 
streets  of  Laredo  and  Nuevo  Laredo. 
Increases  in  truck  traffic  at  Laredo  have 
averaged  19  percent  over  the  past  five 
years,  and  can  reasonably  be  expected  to 
continue  increasing  with  the  entry  into 
force  of  the  North  American  Free  Trade 
Agreement. 

Factors  Considered 

The  Department  of  State  ("the 
Department")  is  charged  with  issuance 
of  Presidential  Permits  for  the 
construction  of  international  bridges 
under  the  International  Bridge  Act  of 
1972,  86  Stat.  731;  33  U.S.C.  535  et  seq.. 
and  Executive  Order  11423,  33  FR 
11741  (1968),  as  amended  by  Executive 
Order  12847  of  May  17, 1993,  33  FR  96 
(1993).  The  Department  considered  four 


alternative  actions  in  this  case:  (1) 
Denial  of  a  Presidential  Permit  (the  "no 
action;"  alternative),  (2)  the  City 
providing  public  transportation  services 
between  Laredo  and  Nuevo  Laredo,  (3) 
issuance  of  a  Presidential  Permit  with  a 
condition  requiring  diversion  of  all 
commercial  traffic  from  the  two  existing 
downtown  bridges  in  Laredo  and  (4) 
issuance  of  a  Presidential  Permit 
without  a  condition  requiring  the 
diversion  of  all  commercial  traffic  from 
the  two  existing  downtown  bridges. 

In  considering  the  "no  action" 
alternative,  and  the  alternative  of  the 
City  providing  public  transportation 
services  between  Laredo  and  Nuevo 
Laredo,  the  Department  noted  the 
continuing  increases  in  commercial 
truck  traffic  on  the  existing  Laredo 
bridges.  Truck  traffic  (southbound  only) 
increased  from  274,743  trucks  in  1987 
to  781,332  in  1993.  It  also  noted  the 
implementation  of  NAFTA  beginning 
January  1, 1994,  which  it  believes  will 
further  stimulate  the  growth  of  truck 
traffic  through  Laredo.  Approximately 
60  percent  of  the  commercial  truck 
traffic  between  the  United  States  and 
Mexico  already  passes  through  Laredo 
and  Nuevo  Laredo.  The  population  of 
the  Laredo  Metropolitan  Statistical  Area 
increased  from  99,258  in  1980  to 
133,239  in  1990  and  is  expected  to 
increase  to  259,000  by  the  year  2010. 
The  City  of  Nuevo  Laredo  in  Mexico  has 
also  seen  considerable  growth  in  the  last 
ten  years;  its  population  is  expected  to 
increase  to  as  much  as  350,000  by  2010. 
The  increasing  population,  urbanization 
and  commerce  in  the  Laredo  area  mean 
that  existing  problems  of  air  pollution, 
traffic  congestion,  and  danger  from 
hazardous  waste  caused  by  heavy  truck 
traffic  will  continue  to  cause  the  quality 
of  the  environment  of  the  Laredo/Nuevo 
Laredo  downtovm  areas  to  dett  riorate  if 
no  acceptable  alternative  route  tor  such 
traffic  is  provided. 

The  third  alternative  considered  and 
the  alternative  chosen  was  to  issue  a 
Presidential  Permit  for  construction  of  a 
bridge  with  a  condition  requiring 
diversion  of  all  commercial  traffic  from 
the  two  existing  downtown  bridges  in 
Laredo.  The  advantage  of  issuing  a 
permit  with  such  a  condition  is  that  it 
virtually  eliminates  the  above- 
mentioned  problems  of  air  pollution, 
traffic  congestion  and  danger  from 
hazardous  waste  from  the  Laredo 
downtown  area,  insofar  as  these 
problems  are  caused  by  commercial 
truck  traffic.  The  City  has  agreed  to 
designate  the  new  facility  as  a 
commercial  crossing  only  and  to  route 
all  commercial  traffic  from  the  two 
existing  downtown  bridges. 
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The  fourth  alternative  considered  was 
the  issuance  of  a  Presidential  Permit 
without  a  condition  requiring  the 
diversion  of  all  commercial  traffic  from 
the  two  existing  downtown  bridges. 
Under  this  alternative,  the 
environmental  effects  would  be 
essentially  the  same  as  described  below, 
except  that  benefits  to  the  environment 
of  downtown  Laredo  would  not  be  as 
great  as  in  the  third  alternative,  as  there 
is  no  assurance  that  commercial  trucks 
would  leave  the  downtown  area  and  use 
the  new  bridge.  Except  as  a  condition  of 
issuance  of  a  Presidential  Permit,  the 
Department  of  State  has  no  authority  to 
require  the  City  of  Laredo  to  reroute 
traffic  bom  the  downtown  bridges.  If  the 
new  bridge  is  not  constructed,  the  City 
of  Laredo  is  under  no  obligation  to  ban 
commercial  truck  traffic  from  the 
downtown  bridges  at  all,  and  such 
traffic  would  not  be  diverted  to  other 
bridges  in  the  area,  such  as  the 
Colombia/Solidarity  bridge. 

The  Envirorunental  Assessment 
submitted  by  the  City  provides 
information  on  the  enviromnental 
effects  of  the  construction  of  a  new 
bridge.  On  the  basis  of  the 
Environmental  Assessment,  and 
information  developed  by  the 
ttepartment  and  the  other  federal  and 
state  agencies  in  the  process  of 
reviewing  the  Environmental 
Assessment,  die  Department  makes  the 
following  conclusions  regarding  the 
impact  of  construction  of  a  new 
international  bridge  at  the  proposed 
location. 

Air  Quality 

Webb  County,  Texas,  within  which 
the  proposed  bridge  is  located,  is 
designated  as  an  attainment  area  for 
National  Ambient  Air  Quality  Standards 
(NAAQS).  Since  Webb  County  is  in 
attainment,  meeting  the  currently 
established  National  Ambient  Air 
Quality  Standards,  the  U.S.  Clean  Air 
Act  does  not  mandate  that  the  State 
Implementation  Plan  (SIP)  address  non- 
attain.Tient  requirements.  Virtually  all 
the  air  pollution  caused  by  the  Qty's 
proposal  v/ould  be  vehicle  emissions. 
As  noted  above,  rerouting  commercial 
truck  traffic  from  downtown  Laredo 
bridges  to  this  bridge  and  the  Colombia/ 
Solidarity  bridge  will  have  a  positive 
impact  on  air  quality  in  downtown 
Laredo.  Overall  emissions  in  Laredo 
Mould  be  reduced  because  of  reductions 
in  idling  time,  startups  and  stops 
associated  with  long  waits  for 
inspection  at  the  existing  bridges. 
Construction  of  the  bridge  and  related 
infrastructure  will  have  some  transient 
impacts  on  air  quality  but  it  is  not 
scpected  that  the  ambient  pollutants 


will  cause  violations  of  the  National 
Ambient  Air  Quality  Standards.  Based 
on  the  project  descriptions  provided, 
the  Texas  Natural  Resource 
Conservation  Commission  does  not 
expect  that  air  emissions  associated 
with  the  project  will  substantially 
impact  ambient  air  quality. 

fljVer  Channel  and  Floodplains 

Construction  of  the  bridge  involves 
placing  of  concrete  piers  and  may  have 
some  minor  short-term  effects  on  the 
Rio  Grande  channel.  However,  the  City 
states  that  the  bridge  when  constructed 
will  not  alter  the  existing 
hydrogeological  characteristics  and  will 
not  increase  backwater  elevation  in  the 
Rio  Grande  by  more  than  one  foot.  The 
bottom  of  the  structure  will  be  12.13  feet 
above  the  International  Boundary  and 
Water  Commission's  required  water 
surface  elevation  and  will  permit 
passage  under  the  bridge  of  the  100-year 
flood  of  181,000  cubic  feet  per  second. 
The  proposal  was  reviewed  by  the 
International  Boundary  and  Water 
Commission  (IBWC)  and  by  the  Federal 
Emergency  Management  Agency,  each 
of  which  have  concurred  in  the  issuance 
of  a  Permit.  Final  design  of  the  bridge 
will  require  the  approval  of  the  IBWC. 

Historical  and  Archaeological  Resources 

A  programmatic  agreement  has  been 
executed  among  the  Department  of 
State,  the  Advisory  Council  in  Historic 
Preservation,  the  Texas  State  Historic 
Preservation  Officer,  the  Texas 
Department  of  Transportation  and  the 
City  of  Laredo,  addressing  to  the 
satisfaction  of  those  agencies  the  City's 
obligation  to  avoid,  minimize  or 
mitigate  the  effects  of  the  bridge  project 
on  known  and  potential  historic  and 
archaeological  resources  within  the 
construction  area.  The  Presidential 
Permit  contains  a  provision  that  the  City 
notify  the  United  States  Coast  Guard  if 
before  or  during  construction  historic  or 
archaeological  properties  are  located 
and,  if  construction  has  already  started, 
cease  construction  immediately  and 
prepare  a  Section  4(f)  statement 

Land  Use 

The  bridge  and  border  station  site  are 
in  an  undeveloped  area  within  the  city 
limits.  The  City's  Future  Land  Use  Plan 
shows  the  project  area  as  open  space 
along  the  Rio  Grande  floodplain,  retail/ 
office  and  warehouse/light  industrial. 
The  site  is  predominantly  native  range 
and  brush  land.  The  general  trend  of 
growth  of  the  City  of  Laredo  indicates 
that  the  area  between  the  Mines  Road 
and  the  Rio  Grande  is  hkely  to  be 
developed  for  warehouse,  industrial  and 
commercial  uses  even  in  the  absence  of 


a  border  crossing.  The  opening  of  a 
border  crossing  will  probably  accelerate 
that  development.  The  project  will  not 
alter  any  park  or  recreational  lands  or 
significantly  reduce  any  land  suitable 
for  agricultural  crops. 

Threatened  and  Endangered  Species 

Construction  of  the  project  and 
subsequent  development  will  not  result 
in  a  significant  reduction  in  range  and 
brush  land  available  for  habitat.  As 
noted  above,  given  the  trends  in  growth 
of  the  City  of  Laredo,  such  habitat  loss 
as  may  occur  is  likely  to  occur  even 
without  construction  of  the  bridge. 
Short-term  disruption  of  narrow  t)ands 
of  vegetation  and  thickets  along  the  Rio 
Grande  may  occur  in  the  course  of 
construction  of  the  bridge  and 
supporting  piers.  However,  no 
permanent  structiuBS,  other  than  bridge 
piers  will  be  placed  in  this  area,  and 
after  construction  of  the  bridge,  the  area 
is  expected  to  revegctate.  The  Gty  has 
committed  to  maintaining  the  Rio 
Grande  as  a  corridor  for  wrildlife.  In  a 
seven  point  mitigation  plan  accepted  by 
the  U.S.  Fish  and  Wildlife  Service  on 
August  24, 1994,  the  City  agreed,  among 
other  measures,  to  amend  its  l,and  Use 
Plan,  designating  the  floodplains  areas 
along  the  Rio  Grande  and  the  arroyos 
located  in  the  vicinity  of  the  proposed 
project  as  open  space.  This  was 
accomplished  by  City  Council 
resolution  of  June  27.  1994.  The 
mitigation  plan  is  part  of  the  City's 
bridge  permit  application. 

Koise 

Modeling  of  the  exf>ected  traffic  noise 
levels  in  the  years  2000  and  2010 
respectively  predicts  an  hourly  A- 
weighted  sound  level  of  71  to  72  dBA. 
respectively.  These  levels  do  not  exceed 
noise  abatement  criteria  established  by 
the  FHWA.  The  closest  residential  area 
receptor  to  the  proposed  project  is  a 
residential  unit  located  approximately 
2,050  feet  north  of  the  proposed  project 
site.  There  is  a  three  df  dbel  reduction 
in  noise  every  time  the  distance 
between  the  noise  source  and  the 
receptor  is  doubled.  Assuming  the  noise 
analysis  was  conducted  on  the 
centerline  of  a  300  feet  wide  right-of- 
way,  the  predicated  71  dBA  would  be 
reduced  to  approximately  30  dBA  at  the 
residential  unit.  Given  reference  noise 
levels  of  80  dBA,  77.5  dBA  or  75  dBA 
at  50  feet  from  trucks  accelerating  or 
d^elerating,  the  noise  levels 
anticipated  at  the  residential  unit  would 
be  64.  61  and  59  dBA  respectively,  noise  ^ 
levels  that  are  acceptable  for  picnic 
areas,  recreation  areas,  playgrounds, 
active  sports  areas  and  parks. 
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Water  Quality/Public  Water  Supply 

The  area  of  the  bridge  and  associated 
development  will  be  served  by  the 
sewage  system  of  the  City  of  Laredo. 
Existing  water  treatment  facilities  are 
adequate  to  handle  the  increased  waste 
loads  anticipated  to  be  produced  as  a 
result  of  the  project.  Construction 
activities  may  result  in  transient 
impacts  on  water  quality.  The  Texas 
Natural  Resource  Conservation 
Commission  has  stated  that  its  concerns 
regarding  water  quality,  including  any 
discharges  which  may  originate  from 
the  project,  have  been  met. 

Wetlands 

Some  minor  wetlands  are  located 
along  the  banks  of  the  Rio  Grande.  As 
noted  above,  construction  may  have 
some  transient  effects  on  these  areas, 
but  no  permanent  construction  other 
than  bridge  piers  will  occur  in  this  area 
which  might  reduce  or  otherwise  affect 
the  wetlands. 

Finding  of  the  Environmental 
Assessment 

On  the  basis  of  the  Environmental 
Assessment,  information  developed 
during  the  review  of  the  City's 
application  and  environmental 
assessment,  and  comments  received,  a 
finding  of  no  significant  impact 
("FONSI")  is  adopted  and  an 
environmental  impact  statement  will 
not  be  prepared. 

Dated:  October  3, 1994. 
Stephen  R.  Gibson, 

Coordinator,  U.S.-Mexico  Border  Affairs, 

Office  of  Mexican  Affairs. 

(FR  Doc.  94-28224  Filed  11-15-94;  8:45  am] 

BH.LINQ  COOC  4710-29-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended  Novenit}er 
4,1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49862 

Date  filed:  November  2, 1994 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC23  Reso/P  0670  dated 
October  28,  1994  r-1  to  r-5,  TC23 
Reso/P  0671  dated  October  28, 1994  r- 
6  to  r-13.  Expedited  Middle  East-TC3 
Resos 

Proposed  Effective  Date:  expedited  Dec. 
31/Jan.  1,  1995 

Docket  Number:  49863 


Date  filed:  November  2, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Telex  Mail  Vote  714, 

Within  Africa  Fares,  r-1 — 042c,  r-2— 

052c,  r-3— 062c 
Proposed  Effective  Date:  December  1, 

1994 
Docket  Number:  49864 
Date  filed:  November  2.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  TC12  Mail  Vote  715, 

Italy/Portugal/Spain-Mexico  Inclusive 

Tour  Fares 
Proposed  Effective  Date:  April  1, 1995 
Docket  Number:  49865 
Date  filed:  November  2, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  COMP  Mail  Vote  713, 

Amend  Rounding  Units  for  Kenya,  r- 

1— 024d,  r-2— 033d 
Proposed  Effective  Date:  December  1, 

1994 
Docket  Number:  49870 
Date  filed:  November  4, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  COMP  Telex  Mail  Vote  716, 

Change  of  Denomination  in  Rwanda, 

r-1— 010a,  r-2— OlObb 
Proposed  Effective  Date:  December  1, 

1994 
Docket  Number:  49871 
Date  filed:  November  4, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Sub/ecf.  TCI 2  Reso/P  1624  dated 

November  1. 1994,  South  Atlantic- 
Europe/Mideast  Expedited  Reso  002u 

(A  summary  is  attached.) 
Proposed  Effective  Date:  expedited 

January  1, 1995 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Senices  Division. 
|FR  Doc.  94-28251  Filed  11-15-94;  8:45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ended  November  4, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 


Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49856 

Date  filed:  OctoheT  31,  1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  28, 1994 

Description:  Application  of  Korean  Air 
Lines  Co.,  Ltd.,  pursuant  to  49  U.S.C. 
Section  41301  of  the  Act  and  Subpart 
Q  of  the  Regulations,  applies  for  an 
amendment  to  its  foreign  air  carrier 
permit  to  engage  in  the  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail:  (i)  all-cargo  service 
between  the  Republic  of  Korea  and 
San  Francisco,  California,  Atlanta, 
Georgia,  and  Dallas/Ft.  Worth,  Texas. 

Docket  Number:  49868 

Date  filed:  November  3, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  1, 1994 

Description:  Application  of  Atlant-SV 
AirUnes,  pursuant  to  49  U.S.C. 
Section  41302,  of  the  Economic 
Regulations,  and  Subpart  Q  of  the 
Department's  Rules  of  Practice,  to 
engage  in  charter  combination  and  all- 
cargo  service  between  Ukraine  and 
the  United  States. 

Docket  Number:  49872 

Date  filed:  November  4, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Decemiier  2,^994 

Description:  Application  of  Midas 
Commuter  Airlines,  C.A.,  pursuant  to 
49  U.S.C.  Section  41302  of  the  Act 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  foreign  air  carrier  permit 
authorizing  it  to  engage  in:  (a) 
nonscheduled  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in 
Venezuela,  on  the  one  hand,  and 
Miami,  New  York,  San  Juan,  Houston, 
and  Washington/Baltimore,  on  the 
other  hand,  via  intermediate  points  in 
the  Netherlands  West  Indies,  the 
Dominican  Republic,  and  Jamaica; 
and  (b)  charter  foreign  air 
transportation  of  property  and  mail 
between  points  in  Venezuela  and 
points  in  the  United  States. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

|FR  Doc.  94-28252  Filed  11-15-94;  8:45  am] 
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Federal  Aviation  Administration 

[Summary  Notice  No.  PE-94-40] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  6,  1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-200), 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  &  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  D.C,  on  November 
9, 1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations 
Division. 

Petitions  for  Exemption 

Docket  No.;  27833 

Petitioner:  Air  Tractor,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.313(d) 

Description  of  Relief  Sought:  To  permit 
a  passenger  to  be  carried  in  Air 
Tractor's  AT-503A  and  AT-802 
restricted  category  aircraft  without 
that  passenger  performing  one  of  the 
functions  described  in  §  91.313(d). 

Docket  No.:  279U 

Petitioner:  Lider  Taxi  Aero  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b) 

Description  of  Relief  Sought:  To  permit 
Lider  Taxi  to  substitute  the  calibration 
standards  of  INMETRO  (Brazil's 
national  standards  organization)  for 
the  calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  for  all  of  its  inspection 
and  test  equipment. 

Dispositions  of  Petitions 

DocJcet  No.;  25588 

Petitioner:  Soaring  Society  of  America, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
45.11  (a)  and  (d) 

Description  of  Relief  Sough  tl 
Disposition:  To  extend  Exemption  No. 
4988,  as  amended,  which  allows 
owners,  operators,  and  manufacturers 
of  gliders  to  continue  to  forgo  the 
requirement  to  secure  an 
identification  plate  or  display  the 
model  and  serial  number  on  the 
exterior  of  the  aircraft  at  specified 
locations. 

Grant,  October  28,  1994.  Exemption  No. 
4988C 

Docket  No.:  25636 

Petitioner:  International  Aero  Engines 
AG 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)  (1)  and  (3) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4991,  as  amended,  which  allows 
export  airworthiness  approvals  to  be 
issued  for  Class  I  products  (engines) 
assembled  and  tested  in  the  United 
Kingdom,  and  Class  II  and  III 
products  manufactured  in  the 
International  Aero  Engines 
consortium  countries  of  Italy,  West 
Germany,  Japan,  and  the  United 
Kingdom. 

Grant,  October  21,  1994,  Exemption  No. 
4991 C 

Dbcket  No:  26697 


Petitioner:  Northwest  Aerospace 
Training  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
121.411  (a)(2),  (a)(3),  and  (b)(2); 
121.413  (b),  (c),  and  (d);  and  appendix 
H  of  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  allow  certain 
Northwest  Aerospace  Training 
Corporation  (NATCO)  instructors 
listed  in  its  FAA-approved 
curriculum  to  serve  as  simulator 
instructors  or  simulator  check  airmen 
when  under  contract  with  part  121 
certificate  holders  who  contract  with 
NATCO,  without  those  persons 
having  received  ground  and  flight 
training  in  accordance  with  a  training 
program  approved  under  subpart  N  of 
part  121.  Exemption  No.  5538  also 
permits  NATCO  simulator  instructors 
who  serve  in  advanced  simulators 
without  being  employed  by  the 
certificate  holder  for  1  year  to  receive 
applicable  training  in  accordance 
with  the  provisions  of  this  exemption 

Grant,  October  27,  1994,  Exemption  No. 
5538A 

Docket  No.:  26945 

Petitioner:  Seven  Stars  International. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2) 
and  (d)  (2)  and  (3);  61.65  (c),  (e)(2) 
and  (e)(3),  and  (g);  61.67(d)(2); 
61.157(d)  (1)  and  (2)  and  (e)  (1)  and 
(2);  61.191(c);  and  appendix  A  of  part 
61 

Description  of  Relief  Sought/ 
Disposition:  To  renew  Exemption  No. 
5544,  which  permits  Seven  Stars  to 
use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  part  61  of  the  FAR. 

Grant,  October  21,  1994,  Exemption  No. 
5544A 

Docket  No.:  27052 

Petitioner:  Petroleum  HeUcopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5586,  which  permits* Petroleum 
Helicopters,  Inc.,  to  operate  under  the 
provisions  of  part  135  without  having 
a  TSO-C112  (Mode  S)  transponder 
installed  on  its  aircraft. 

Grant,  October  28,  1994,  Exemption  No. 
5586A 

Docket  No:  27118 

Petitioner:  Air  Logistics 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Logistics  to 
operate  under  the  provisions  of  part 
135  without  ha\'ing  a  TSCM:i12 
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(Mode  S)  transponder  installed  on  its 
aircraft. 

Grant.  October  28, 1994.  Exemption  No. 
5591A 

Docket  No.:  27205 

Petitioner:  Federal  Express  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(cK2) 

Description  of  Relief  Sought/ 
Disposition:  To  clarify  Exemption  No. 
5711,  as  amended,  which  permits 
Federal  Express  Corporation  (FEX)  to 
operate  aircraft  owned  by  FEX  and 
listed  on  Attachment  A  of  the 
exemption  without  complying  with 
§  135.143(c)  of  the  FAR.  Exemption 
No.  5711,  as  amended,  also  extended 
the  requested  relief  to  any  part  135 
certificate  holder  who  may  rent,  lease, 
or  otherwise  use  any  of  the  aircraft 
listed  in  Attachment  A. 

Gronf,  October  31.  1994,  Exemption  No. 
571  IB 

Docket  No.:  27735 
Petitioner  Ross  Aviation,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

125.11  (a)  and  (b) 
Description  of  Relief  Sought/ 
Disposition:  To  permit  Ross  Aviation. 
Inc.,  to  operate  three  government- 
owned  DC-9-15F  aircraft  under  a  part 
125  certiftcate. 
Denial.  October  27,  1994,  Exemption 

No.  5982 
Docket  No.:  27756 
Petitioner:  Evergreen  International 

Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

121.583 
Description  of  Relief  Sought/ 
Disposition:  To  allow  Evergreen 
International  Airlines,  Inc.,  (EIA)  to 
transport  the  employees  of  Evergreen 
Air  Center  who  possess  an  FAA 
mechanic's  certificate  onboard  their 
DC-6,  DC-9.  and  B-747  aircraft  as  if 
they  were  EIA  employees. 
Grant.  October  20.  1994.  Exemption  No. 

5979 
Docket  No:  27567 

Petitioner:  The  Department  of  the  Navy 
Sections  of  the  FAR  Affected:  14  CFR  ' 

91.209  (a)  and  (b) 
Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Department 
of  the  Navy,  specifically  the  United 
States  Marine  Corps,  to  conduct 
helicopter  night  flight  military' 
training  operations  without  lighted 
aircraft  position  lights. 
Grant,  October  19,  1994.  Exemption  No. 

5978 
Docket  No.:  27867 

Petitioner:  The  Department  of  the  Na»y 
Sections  of  the  FAR  Affected:  14  CFR 

91.209  (a)  and  (b) 
Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No, 


5978,  which  allows  the  Department  of 
the  Navy,  specifically  the  United 
States  Marine  Corps,  to  conduct 
helicopter  night  flight  military 
training  operations  without  lighted 
aircraft  position  lights.  The 
amendment  changes  certain 
conditions  and  limitations  of 
Exemption  No.  5978  to  clarify  aircraft 
lighting  requirements  for  Night  Vision 
Device  (NV'D)  flight  operations. 
Specifically,  the  amendment  allows 
the  petitioner  to  conduct  such  flight 
operations  with  the  last  aircraft  in  the 
flight,  with  proper  Ughting,  to  serve  as 
the  observation  platform  and  still 
function  as  part  of  the  training 
mission. 

Grant,  October  28.  1994.  Exemption  No. 
5978A 

Docket  No.:  27671 

Petitioner:  AVIA  Training 

Sections  of  the  FAR  Affected:  14  CFR 
63.37  (bUl)  and  (b)(2)  and  appendix 
C,  paragraph  (a)(3)(iv)(a),  of  part  63 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  holder  of  a 
mechanic  certificate  to  take  the  Flight 
Engineer  Certificate  practical  test 
without  having  received  a  minimum 
of  5  hours  of  actual  in-flight  training 
in  the  duties  of  a  flight  engineer  if  the 
applicant  has  complied  with 
§  63.37(b)(7)  and  acquired  all  20  hours 
of  flight  training  required  by  part  63, 
appendix  C.  paragraph  (a)(3)(iv)  in  a 
simulator  approved  under  Advisory 
Circular  120—40,  as  amended. 

Denial.  October  27.  1994.  Exemption 
No.  5980 

Docket  No.:  27928 

Petitioner:  Eastern  Shore  Flight 
Academy  d.b.a.  Bay  Land  Aviation. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.27(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Bay  Land  to 
reapply  for  a  provisional  pilot  school 
certificate  less  tJian  180  days  after  the 
October  31, 1994,  expiration  date  of 
its  certificate. 

Grant,  October  27.  1994.  Exemption  No. 
5981 

|FR  Doc.  94-28315  Filed  11-15-94;  8:45  ami 
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Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
General  Mitchell  International  Airport 
Milwaukee,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  General  Mitchell 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158) 
DATES:  Comments  must  be  received  on 
or  before  December  16, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Minneapolis  Airports 
District  Office,  6020  28th  Avenue  South. 
Room  102,  Minneapolis,  Minnesota 
55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  C.  Barry 
Batement,  Airport  Director,  of  the 
Milwaukee  County  Airport  Division  at 
the  following  address:  Milwaukee 
County  Airport  Division,  5300  S. 
Howell  Avenue,  Milwaukee,  Wisconsin 
53207-6189. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Milwaukee 
County  Airport  Division  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  d.  Benson,  Manager, 
Minneapolis  Airports  District  Office. 
6020  28th  Avenue  South.  Room  102. 
Minneapolis.  Minnesota  55450.  612- 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposed  to  rule  and  invites  public 
comment  on  the  application  to  impost; 
and  use  the  revenue  from  a  PFC  at 
General  Mitchell  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  1, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Milwaukee  County  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  25, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  May  1 , 
1995 
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Proposed  charge  expiration  date:  March 

31, 1999 
Total  estimated  PFC  revenue: 

$28,785,277 
Brief  description  of  proposed  project(s): 
Projects  to  Impose  and  Use:  Acquire 
Scattered  Homes  Within  the  RPZ  and 
70  LDN;  Noise  Monitoring/Flight 
Track  System;  Expand  Cargo  Apron; 
Replace  Snow  Removal  Equipment; 
Acquire  Undeveloped  Land  Zoned 
For  Residential  Use;  Rehabilitate 
Terminal  Apron;  Surface  Movement 
Guidance  Control  System;  Replace 
Perimeter  Fencing;  Install  Pavement 
Sensors;  Rehabilitate  West  FBO 
Apron.  Projects  to  Impose  Only: 
Storm  Water  and  Deicing  System; 
Sales  Assistance  in  Runway  C-1  Area; 
Realign  Runway  7L-25R. 
'^lass  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA 
Form  1800-31. 
Any  person  may  inspect  the 
ipplication  in  person  at  the  FAA  office 
isted  above  under  FOR  FURTHER 
,  INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  General 
Mitchell  International  Airport. 

Issued  in  Des  Plaines,  Illinois  on  November 
8,  1994. 

Benito  De  Leon, 

Manager.  Planning  and  Programming  Branch, 

Airports  Division,  Great  Lakes  Region. 

[FR  Doc.  94-28287  Filed  11-15-94;  8:45  am] 
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Maritime  Administration 
[Docket  S-91 4] 

Notice  of  Application  for  Approval, 
Pursuant  to  Sections  608, 804(a),  and 
805(a)  of  the  Merchant  Marine  Act, 
1936,  as  Amended,  for  the  Transfer  of 
Certain  Operating-Differential  Subsidy 
Agreements  to  OMI  Corp.  and 
Operation  of  Vessels  in  the  Foreign 
and  Domestic  Trades,  Respectively 

Notice  is  hereby  given  that  by 
application  dated  November  3,  1994, 
OMI  Corp.  (OMI),  acting  on  its  own 
behalf  and  as  attorney-in-fact  for  Vulcan 
Carriers,  Ltd.  (Vulcan)  requests, 
pursuant  to  section  608,  section  804  and 
section  805(a)  of  the  Merchant  Marine 
Act,  1936,  as  amended  (Act),  46  U.S.C. 
sections  1178, 1222  and  1223,  Article 
11-16  of  Operating-Differential  Subsidy 
Agreements  (ODSAs)  MA/MSB-1 67(a), 
(b),  (c),  and  (d),  and  Article  36  of 
Bareboat  Charters  between  OMI  Patriot 


Transport,  fric.  (OMI  Transport),  OMI 
Courier  Transport,  hic.  (OMI  Courier 
Transport),  OMI  Rover  Transport,  Inc. 
(OMI  Rover  Transport),  or  OMI  Missouri 
Transport,  Inc.  (OMI  Missouri 
Transport),  and  Vulcan,  (1)  permission 
to  assign  the  ODSAs  to  OMI;  and  (2) 
following  assignment  of  the  ODSAs  to 
OMI,  a  waiver  of  section  804(a)  for  OMI 
to  operate  vessels  in  the  foreign  trade 
and  permission  pursuant  to  section 
805(a)  for  OMI  to  operate  vessels  in  the 
coastwise  trade. 

Transfer  of  the  ODSAS 

Article  36  of  the  Bareboat  Charters 
dated  February  5, 1990,  between  OMI 
Patriot  Transport,  OMI  Courier 
Transport,  OMI  Rover  Transport 
(formerly  subsidiaries  of  OMI  Bulk 
Transport,  Inc.  and  now  subsidiaries  of 
OMI  Corp.,  collectively  the  "OMI 
subsidiaries"),  or  OMI  Missouri 
Transport  and  Vulcan  (collectively,  "the 
Bareboat  Charters")  authorizes  the  OMI 
subsidiaries  and  OMI  Missouri 
Transport,  with  the  consent  of  OMI 
Oriole  Transport,  Inc.  (OMI  Oriole 
Transport)  as  time  charterer,  to  name  a 
successor  bareboat  charterer  for  the 
vessel  named  in  the  Bareboat  Charter. 
The  vessels  named  in  the  repective 
Bareboat  Charters  include  the  PATRIOT, 
COURIER,  RANGER,  ROVER,  OMI 
MISSOURI  and  OMI  SACRAMENTO 
(Official  numbers  571049,  578746, 
573810,  577241, 662123, and  662124, 
respectively.)  These  vessels  operate 
under  a  subsidy  sharing  agreement 
pursuant  to  the  terms  of  the  ODSAs. 

Further,  a  successor  bareboat 
charterer  can  be  named,  without  cause, 
at  any  time  after  the  first  anniversary  of 
the  effective  date  of  the  Bareboat 
Charters,  upon  90  days  written  notice. 

In  support  of  its  instant  application, 
OMI  points  out  that  it  is  an  established 
vessels  operator  with  over  25  years  in 
operating  experience.  In  addition,  it  is 
the  second  largest  U.S.  independent 
operator  of  bulk  vessels.  OMI  notes  in 
this  regard  that  it  has  the  ability, 
experience,  financial  resources,  and 
other  qualifications  necessary  to  become 
an  ODS  operator.  OMI  is  a  citizen  under 
the  provisions  of  section  905(c)  of  the 
Act,  and  OMI's  citizenship  affidavit  is 
on  file  with  the  Maritime 
Administration.  OMI  states  that 
information  on  the  experience  and 
background  of  its  personnel  responsible 
for  the  administration  of  the  ODSAs  will 
be  submitted  prior  to  approval  of  the 
assignment  of  the  ODSAs  to  OMI. 

Waiver  of  Section  804 

In  addition  to  the  transfer  of  the 
respective  ODSAs  to  OMI,  OMI  requests 
a  waiver  of  the  provisions  of  section 


804(a)  for  its  continued  operation  of 
foreign-flag  vessels.  OMI  requests  that 
this  waiver  be  valid  for  the  duration  of 
the  ODSAs.  The  termination  dates  are 
April  2, 1996  (PATRIOT),  July  30, 1996 
(RANGER),  January  26. 1997 
(COURIER),  and  January  28, 1997 
(ROVER). 

OMI  currently  operates  34  owned  and 
chartered-in  foreign-flag  vessels, 
primarily  crude  and  product  tankers 
and  dry  bulk  vessels.  OMI  also  has  one 
foreign-flag  vessel  on  order.  OMI 
advises  that  operation  of  its  foreign-flag 
vessels  permits  it  to  help  cover 
administrative  expenses  related  to  the 
operation  of  U.S.-flag  vessels. 

OMI  believes  that  authorizing  it  to 
continue  to  operate  foreign-flag  vessels 
subsequent  to  the  transfer  of  the  ODSAs 
will  not  harm  any  U.S.-flag  service. 
Moreover,  no  new  service  will  be 
provided  and  no  new  vessels  are  being 
added  to  a  trade. 

OMI  asserts  that  given  the  limited 
time  remaining  on  the  ODSAs,  the  lack 
of  negative  effect  of  permitting  it  to 
continue  operating  foreign  flag  vessels 
and  the  substantial  benefit  it  can  derive 
by  spreading  overhead  costs  associated 
with  its  U.S.-flag  vessels,  good  cause 
and  special  circumstances  should  be 
found  for  the  requested  waiver.  In  order 
to  retain  its  grovvth  possibiUties,  OMI 
requests  that  its  section  804  waiver 
permit  OMI  to  operate  up  to  60  foreign- 
flag  vessels  for  the  time  remaining  on 
the  term  of  the  ODSAs. 

Permission  To  Operate  Coastwise 
Vessels 

OMI  also  requests  permission 
pursuant  to  Section  805(a)  to  continue 
operating  vessels  in  the  coastwise  trade 
following  OMI's  approval  as  operator  of 
the  ODSAs  for  the  limited  time 
remaining  on  the  ODSAs. 

OMI  currently  owns  in  its  U.S.-flag 
fleet  one  crude  oil  tanker,  three 
chemical/product  tankers,  four  product 
tankers,  and  three  dry  bulk  carriers.  The 
crude  oil  tanker  operates  primarily  in 
the  Alaska  oil  trad ,.  Thethree  chemical 
carriers  are  operated  through  a  joint 
marketing  arrangement  and  carry 
cargoes  primarily  from  the  Gulf  of 
Mexico  to  the  east  and  west  coast.  The 
three  dr>'  bulk  carriers  operate  in  the 
cargo  preference  trade  and  in  the 
subsidized  foreign  trade  imder  the 
subsidy  sharing  arrangements  of  the 
ODSAs.  The  four  product  tankers, 
bareboat  operated  by  Vulcan,  participate 
primarily  in  the  vegetable  oil  trade  in 
South  America. 

In  OMI's  view,  simply  changing  the 
operator  of  the  ODSAs  will  not  change 
the  competitive  marketplace  for  any 
U.S.-flag  vessel  operating  in  markets 


59274 


Federal  Register  /  Vol.  59,  No.  220  /  Wednesday.  November  16,  1994  /  Notices 


with  the  U.S.-flag  vessels  operated  by 
OMI.  These  vessels,  according  to  OMI. 
will  face  exactly  the  same  competitive 
conditions  after  the  transfer  of  the 
ODSAs  as  they  did  prior  to  the  transfer. 

OMI  states  mat  permitting  it  to 
continue  to  operate  U.S.-flag  vessels 
following  the  transfer  will  not  be 
prejudicial  to  the  objects  and  policies  of 
the  Act.  OMI  states  that  it  is  a  well 
established  vessel  owner  and  operator 
with  a  history  of  U.S.-flag  operations. 
Thus,  OMI  asserts  that  permitting  it  to 
continue  in  that  endeavor  for  the 
duration  of  the  ODSAs  will  further  the 
operation  of  the  U.S.  merchant  marine. 

OMI  advises  that  no  subsidy  received 
by  it  pursuant  to  the  ODSAs  will  be 
used  to  benefit  OMI's  non-subsidized 
coastwise  operations.  In  this 
connection,  OMI  points  out  that  under 
current  accounting  practices,  the  use  of 
subsidized  funds  can  be  audited  easily 
and  companies  can  provide  needed 
assurances  that  fimds  will  not  be  used 
for  non-subsidized  purposes. 

Finally,  OMI  notes  that  its  request  for 
permission  under  section  805(a)  does 
not  involve  any  issue  of  material  fact 
that  cannot  be  resolved  on  the  basis  of 
available  information. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  application 
for  section  804(a)  waiver  and/or  section 
805(a)  permission  and  desiring  to 
submit  comments  concerning  the 
appUcation  must  file  written  comments 
in  triplicate,  to  the  Secretary,  Maritime 
Administration,  Room  7210,  Nassif 
Building.  400  Seventh  Street.  SW., 
Washington.  DC  20590,  by  the  close  of 
business  on  November  30, 1994.  The 
Maritime  Administration,  as  a  matter  of 
discretion,  will  consider  any  comments 
submitted  and  take  such  action  with 
respect  thereto  as  may  be  deemed 
appropriate. 

If  such  conmients  deal  with  section 
805(a)  issues,  they  should  be 
accompanied  by  a  petition  for  leave  to 
intervene.  The  petition  should  state 
clearly  and  concisely  the  grounds  of 
interest  and  the  alleged  facts  relied  on 
for  relief.  If  no  petitions  for  leave  to 
intervene  on  section  805(a)  issues  are 
received  within  the  specified  time,  or  if 
it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deeme-i  appropriate.  In  the 
event  petition    regarding  the  relevant 
section  805(a)  issues  are  received  from 
parties  with  standing  to  be  heard,  a 
hearing  will  be  held,  the  purpose  of 
which  will  be  to  receive  evidence  under 
section  805(a)  relative  to  whether  the 
proposed  operations  (a)  could  result  in 
unfair  competition  to  any  person,  firm 


or  corporation  operating  exclusively  in 
the  coastwise  or  intercoastal  service,  or 
(b)  would  be  prejudicial  to  the  objects 
and  policy  of  the  Act  relative  to 
domestic  operations. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  20.800  Construction- 
Differential  Subsidies  (CDS)  and  No.  20.804 
Operating-Differential  Subsidies  (ODS)). 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  9. 1994. 
Joel  C.  Richard, 
Secretary. 

(FR  Doc.  94-28268  Filed  11-15-94:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-92;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1972 
and  1973  Ferrari  Daytona  365  GTB/4 
Passenger  Cars  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  EK3T. 

ACTION:  Notice  of  Receipt  of  petition  for 
decision  that  nonconforming  1972  and 
1973  Ferrari  Daytona  365  GTB/4 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1972  and  1973  Ferrari 
Daytona  365  GTB/4  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  wereoriginally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  16. 1994. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I))  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  appUcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  maiMifacturcd 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  federal  motor  vehicles  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
published  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
published  this  decision  in  the  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1972  and  1973  Ferrari 
Daytona  365  GTB/4  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  that  J.K.  believes 
are  substantially  similar  are  the  1972 
and  1973  Ferrari  Daytona  365  GTB/4 
passenger  cars  that  were  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U."S.  certified  1972 
and  1973  Ferrari  Daj-tona  365  GTB/4 
passenger  cars  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1972  and  1973 
Ferrari  Daytona  365  GTB/4  passenger 
cars,  as  originally  manufactured, 
-conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
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their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1972  and  1973 
Ferrari  Daytona  365  GTB/4  passenger 
cars  are  identical  to  their  U.S.  certified 
counterparts  with  resp>ect  to  compliance 
with  standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  S\'stems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  112 
Headlamp  Concealment  Devices,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
1 24  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Clazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  Systems.  Integrity, 
and  302  Flammabiliiy  of  Interior 
Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  ia)  substitution  of  a  lens 


marked  "Brake"  for  a  lens  with  an  ECE 
sNTnbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipmertt:  (a) 
installation  of  U.S.-model  sealed  beam 
headlamps  and  front  sidemarkers;  (b) 
installation  of  U.S.-model  taillamp 
lenses  which  incorpKwate  rear 
sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  fleorvieiv Mirror; 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assemblv. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
System:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  light  and  buzzer. 

Standard  No.  214  Side  Door  Strength: 
installation  of  door  bars  on  the  1973 
Ferrari  Daytona  365  GTB/4. 


Additionally,  the  petitioner  states  that 
reinforcement  bars  may  have  to  be 
installed  behind  the  bumpers  on  some 
non-U.S.  certified  1972  and  1973  Ferrari 
Daytona  365  GTB/4  passenger  cars  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Interested  persons  ere  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  h  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(lJ(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authoritv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  9. 1994. 
WUlian  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  94-28253  Filed  11-15-94;  8:45  arol 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  use.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
a  meeting  of  the  Defense  Nuclear 
Facilities  Safety  Board  described  below 
concerning  the  Board's  fifth  annual 
report  to  be  submitted  to  Congress 
under  42  U.S.C.  2286e  note. 
TIME  AND  DATE:  9:30  a.m..  December  6. 
1994. 

PLACE:  Defense  Nuclear  FaciUties  Safety 
Board,  625  Indiana  Avenue,  NW,  Suite 
700.  Washington.  DC  20004. 
STATUS:  Open.  The  Board  has 
determined  that  an  open  meeting 
furthers  the  public  interests  underlying 
both  the  Government  in  the  Sunshine 
Act  and  the  Board's  enabling  legislation. 
MATTERS  TO  BE  CONSIDERED:  This  open 
meeting  will  be  conducted  pursuant  to 
42  U.S.C.  2286b  and  is  intended  to 
obtain  information  from  the  Department 
of  Energy  that  will  assist  the  Board  in 
preparing  its  fifth  annual  report  to  be 
submitted  to  Congress  under  section 
316(a)  of  the  Atomic  Energy  Act  of  1954. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Anderson,  General  Counsel. 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue.  NVV,  Suite  700, 
Washington,  DC  20004,  (202)  208-6387. 
This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  An 
independent  agency  within  the 
Executive  Branch,  the  Defense  Nuclear 
FaciUties  Safety  Board  provides  advice 
and  recommendations  to  the  President 
and  the  Secretary  of  Energy  regarding 
pubhc  health  and  safety  issues  at 
Department  of  Energy  (DOE)  defense 
nuclear  facilities. 

Broadly,  the  Board  reviews 
operations,  practices,  and  occurrences  at 
DOE's  defense  nuclear  facilities  and 
makes  recommendations  to  the 
Secretary  of  Energy  that  are  necessary  to 
protect  public  health  and  safety.  If,  as  a 
result  of  its  reviews,  the  Board 
determines  that  an  imminent  or  severe 
threat  to  public  health  or  safety  exists, 
the  Board  is  required  to  transmit  its 
recommendations  directly  to  the 
President,  as  well  as  to  the  Secretaries 
of  Energy  and  Defense. 


The  Board's  enabling  statute,  42 
U.S.C.  2286,  requires  the  Board  to 
review  and  evaluate  the  content  and 
implementation  of  health  and  safety 
standards,  including  DOE'S  Orders, 
rules,  and  other  safety  requirements, 
relating  to  the  design,  construction, 
operation,  and  decommissioning  of 
DOE'S  defense  nuclear  facilities.  The 
Board  must  then  recommend  to  the 
Secretary  of  Energy  any  specific 
measures,  such  as  changes  in  the 
content  and  implementation  of  those 
standards,  that  the  Board  believes 
should  be  adopted  to  ensure  that  the 
public  health  and  safety  are  adequately 
protected.  The  Board  is  also  required  to 
review  the  design  of  new  defense 
nuclear  facilities,  and  to  recommend 
changes  necessary  to  protect  health  and 
safety. 

The  Board  may  conduct 
investigations,  issue  subpoenas,  hold 
public  hearings,  gather  information, 
conduct  studies,  establish  reporting 
requirements  for  DOE,  and  take  other 
actions  in  furtherance  of  its  review  of 
health  and  safety  issues  at  defense 
nuclear  facilities.  The  ancillary 
functions  of  the  Board  and  its  staff  ah 
relate  to  the  accomplishment  of  the 
Board's  primary  functions,  which  is  to 
assist  DOE  in  identifying  and  correcting 
health  and  safety  problems  at  defense 
nuclear  facilities. 

This  public  meeting  is  being  held  to 
obtain  information  from  the  Department 
of  Energy  that  will  assist  the  Board  in 
preparing  its  fifth  annual  report  to  be 
submitted  to  Congress  under  42  U.S.C. 
2286e  note.  The  Board's  fifth  annual 
report  must  include: 

■■(1)  an  assessment  of  the  degree  to  which 
the  overall  administration  of  the  Board's 
activities  are  believed  to  meet  the  objectives 
of  Congress  in  establishing  the  Board; 

(2)  recommendations  for  continuation, 
termination,  or  modification  of  the  Board's 
functions  and  programs,  including 
recommendation  for  transition  to  some  other 
independent  oversight  arrangement  if  it  is 
advisable :  and 

(3)  recommendations  for  appropriate 
transition  requirements  in  the  event  that 
modifications  are  recommended." 

The  Secretary  of  Energy,  her 
designated  representatives  and  othei 
witnesses  will  be  called  to  assist  the 
Board  in  answering  these  questions. 
Among  the  topics  witnesses  will  be 
asked  to  testify  on  are  the  following: 

1.  Whether  the  Board  has  assisted  the 
Department  of  Energy  in  identifying 


significant  nuclear  safety  problems  and 
helped  the  Department  in  correcting  such 
problems  through  the  recommendation 
process. 

2.  Whether  DOE  believes  the  objectives  of 
Congress  in  establishing  the  Board  are  being 
met. 

3.  Whether  the  Board's  activities  over  the 
past  five  years,  or  the  new  mission  of  the 
defense  nuclear  complex,  indicate  that 
Congress  should  provide  for  some  other 
regulatory  or  oversight  arrangement. 

4.  The  transition  requirements  if  some 
other  regulator>'  or  oversight  arrangement  is 
appropriate. 

5.  Diescriptions  of  the  basic  safety 
management  system  that  the  DOE  currently 
has  in  place  for  satisf>'ing  its  responsibilities 
under  the  Atomic  Energy  Act  "to  protect  or 
to  minimize  danger  to  life  and  property." 

6.  The  role  of  oversight  and  enforcement  of 
safety  requirements  in  regulating  DOE's 
defense  nuclear  facilities.  This  discussion 
should  provide  the  Board  with  an 
understanding  of  DOE's  recently  revised 
policy  and  programs  for  oversight  and 
enforcement  dealing  with  contractor 
noncompliance  with  DOE's  health  and  safely 
Orders,  rules  and  regulations.  The 
presentation  should  include  DOE's 
assessment  of  the  impact  DOE's  past 
oversight  and  enforcement  programs  have 
had  upon  DOE's  efforts  to  protect  the  public 
and  safety  at  its  defense  nuclear  facilities  and 
any  prospective  changes  that  may  be 
contemplated. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting,  to 
recess,  reconvene,  postpone  or  adjourn 
the  meeting,  conduct  further  reviews, 
and  otherwise  exercise  its  power  under 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

Dated:  November  14,  1994. 
Robert  M.  Andersen, 
General  Counsel. 

[FR  Doc.  94-28491  Fried  11-14-94;  3:57  pm] 
BILUNO  CODE  6820-KD-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  November  17, 
1994,  bom  10:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
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IMI 


I  OR  RIRTHBJ  MfORMATIQN  CONTACT: 
Floyd  Fithian,  Acting  Secretary  to  the 
Farm  Credit  Administration  Board, 
703)  883-4025,  TDD  (703)  883-4444. 

/  iDDRESS:  Farm  Credit  Administration. 
:  501  Farm  Credit  Drive,  McLean, 
'  Virginia  22102-5090. 

!  UPPLEMENTARY  INFORMATtON:  Parts  of 
tbis  meeting  erf  the  Board  will  be  open 
the  public  (limited  space  available), 
id  parts  of  this  meeting  will  be  closed 
the  public.  In  order  to  increase  the 
:cessibility  to  Board  meetings,  persons 
iquiring  assistance  should  make 
'arrangements  in  advance.  The  matters  to 
he  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
1   Regulations 

H.  Accounting  and  Reporting  Requirements 
112  CFR  Part  621]  (Inferiwi) 

'  Closed  Session 

a .  New  Business 

1  Reports 

i  OSMO  Quarterly  Report 
Date:  November  10.  1994. 

\  loyd  Fithian. 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

•Session  Closed— Exempt  pursuant  to  5 
U.S.C.  552b(c)(9) 

|FR  Doc  94-28445  Filed  11-14-94:  12:59' 
pml 

BILUNG  CODE  670S-O1-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Mondav, 
November  21,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
$alar>'  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  mav  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  busine.ss  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  November  10, 1994. 
Jennifer }.  Johnson, 

Deputy  Secretory  of  the  Board. 

IFR  Doc.  94-28369  Filed  11-14^94;  fl:45  am] 

BILUNG  CODE  82tO-01-P 


FEDERAL  MME  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

November  17,  1994. 

PLACE:  6th  Floor,  1730  K  Street  NW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Tlie 

Commission  vitII  consider  and  a<:t  upon 

the  following: 

1.  Fort  Scott  Fertilizer— Callor.  Inc.  and 
/antes  Culhr.  Docket  Nos.  GENT  92-334-M 
and  CENT  93-1 1 7-M.  (Issaes  include 
whethfa-  the  judge  erred  in  holding  that 
employee  nsisconduct  is  an  affirmative 
defense  to  violations  of  a  mandator^' safety' 
standard.) 

2.  Energy  West  Mining  Companv,  Docket 
Nos.  WEST  92-2 16-R  and  WEST '92-421. 
(Issues  include  whether  the  judge  erred  in 
granting  summary  decision  in  resolving  a 
disputed  citation  of  violation  of  the 
ventilation  plan.) 

3.  Jen.  Inc..  Docket  Nos.  93-262,  et  scq.  (At 
issue  is  a  petition  for  lelief  from  a  final 
order.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/ or  auxiliary  aids,  such  as 
sign  language  interpreters,  muirf  infrain 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  WFORMATtON: 
Jean  Ellen,  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/l-800-877-*339 
for  toll  free. 

IFR  Doc.  94-28406  Filed  11-14-94;  11:26 
am) 

BILUNG  CODE  673S-01-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  deleted  the 
following  item  from  the  previously 
announced  open  meeting  (Federal 
Register,  Vol.  59,  page  5530,  November 
7. 1994)  scheduled  for  Thursday. 
November  10. 1994. 

3.  Appeal  of  Denial  of  Field  of  Membership 
Expansion  Request  by  Steel  Works 
Communit>'  Federal  Credit  IJnion,  Weirton. 
West  Virginia. 

The  Board  voted  unanimously  to 
delete  this  item  from  the  open  agenda 
and  earlier  announcement  of  this 
change  was  not  possible.. 

The  previously  announced  items 
were: 


1.  Approval  of  Mimites  of  Previous  Open 
Meeting. 

2.  Final  Rule:  Part  704,  NCUA's  Rules  and 
Regulations.  Corporate  Credit  Unions. 

4.  Final  Rule:  Amnndments  to  Part  707, 
NCUA's  Rules  and  Regulations,  Truth  in 
Savings,  and  Addition  of  Appendix  C  to  Part 
707,  Official  Staff  Interpretations. 

5.  Proposed  Interpretive  Ruling  and  Polky 
Statement  on  the  EstaMishraent  of  a 
Supervisory  Review  Committee. 

6.  Central  Liquidity  Facility  Bylaws. 

7.  Central  Liquidity  Facility  Investment 
Policy. 

8.  Overhead  Trai    er  Rate  Fiscal  Year 
1995, 1996  and  1997. 

9.  Fiscal  Year  1995  Operating  Fee  ScaJe. 

FOR  MORE  INFORMATtON  CONTACT:  Becliy 

Baker.  Secretary  of  the  Board , 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  94-28351  Filed  11-14-94;  8:45  ami 

BILUNG  CODE  7&3S-01-M 


NATIONAL  FOUNDATION  ON  THE  ARTS  AND 
THE  HUMANITIES 

Institute  of  Museum  Services 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  ol  the  Institute  cf 
Museum  Services,  45  CFR  ll«0.fi4. 

TIME/DATE:  9:00  a.m.  to  12  p.m.— 
Thursday,  Der.ember  1, 1994. 
STATUS:  Open. 

ADDRESSES:  The  Madiscm  Hotel.  l.Sth 
and  M  Streets,  NW.,  Arlington  Room, 
Washington,  D.C.  20005.  202 '862-1600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elsa  Mezvinsky,  Special  Assistant  to  the 
Director,  Institute  of  Museum  Services, 
1100  Pennsylvania  Avenue,  N.W.,  Room 
510,  Washington.  DC.  20506— (202) 
606-8536. 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  .Ser\  ii»s 
Act,  Title  II  of  the  Arts  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  of  Thursday.  December 
1,  1994  will  be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Ser\'ices,  1 100 
Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20506— (z02)  fi06- 
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8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

Meeting  Agenda 

I.  NMSB  Chairman's  Welcome  and  Approval 
of  Minutes  from  July  22, 1994  Meeting 

II.  Agency  Director's  Report 

III.  Agency  Agenda  Reports:  Reauthorization 

IV.  Agency  Agenda  Reports:  Appropriations 

V.  Agency  Agenda  Reports:  Programs 
Conservation  Project  Support  Program  (CP) 
Discussion  and  Evaluation 

VI.  Agency  Agenda  Reports:  Legislative/ 
Public  Affairs 

Dated:  November  10, 1994. 
Linda  Bell. 

Director  of  Policy,  Planning  and  Budget. 
National  Foundation  on  the  Arts  and  the 
Humanities,  Institute  of  Museum  Services. 
(FR  Doc.  94-28429  Filed  11-14-94;  12:58 
pml 

B«LUNG  COOC  703S-41-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  14.  21,  28. 

and  December  5, 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  Novenil)er  14 

There  are  no  meetings  scheduled  for  the 
Week  of  November  14. 

Week  of  November  21— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  November  21. 

Week  of  November  28 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  November  28. 

Week  of  December  5— Tentative 


Wednesday,  December  7 

10:00  a.m. 
Briefing  on  Cooper  Special  Evaluation 
Team  and  Service  Water  Inspection 
Program  (PUBUC  MEETING) 
2:00  p.m. 
Briefmg  on  Status  of  Reactor  Pressure 
Vessels  in  Commercial  Nuclear  Power 
Plants  (PUBLIC  MEETING) 

Thursday,  December  8 

2:00  p.m. 

Briefmg  on  Proposed  Rule — Revision  to 
Appendix  J  to  10  CFR  Part  50  (PUBLIC 
MEETING) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (PUBLIC 
MEETING)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice. 

TO  VERIFY  THE  STATUS  OF  MEETINGS  CALL: 

(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1963. 

Dated:  November  10, 1994. 

Andrew  L.  Bates, 

Chief,  Operations  Branch  Office  of  the 
Secretary. 

|FR  Doc.  94-28396  Filed  11-14-94;  11:25 
am] 

BILUNG  CODC  7590-01 -M 


SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  55742. 
November  8. 1994. 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  N.W., 
Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  November 
8. 1994. 

CHANGE  IN  THE  MEETING:  Time  Change/ 
Additional  Item. 

The  time  for  the  closed  meeting, 
scheduled  for  Wednesday.  November  9. 
1994.  at  10:00  a.m.  was  changed  to 
Wednesday.  November  9. 1994,  at  3:00 
p.m.  The  following  item  was  considered 
at  a  closed  meeting  held  on  Wednesday, 
November  9. 1994,  at  3:00  p.m. 

Consideration  of  amicus  participation. 

Commissioner  Wallman.  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  042-7070. 

Dated:  November  10, 1994. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  94-28352  Filed  11-14-94;  8:45  am] 
BtUMO  COOC  eoio-oi-M 


Wednesday 
November  16,  1994 


B  S 


Part  II 

Department  of 
Agriculture 

Agricultural  Stabilization  and 

Conservation  Service 

7  CFR  Parts  718,  790,  and  791 

Commodity  Credit  Corporation 
7  CFR  Part  1413,  et  al. 


1994  Wheat,  Feed  Grains,  Cotton  and 
Rice  Programs;  Interim  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  718. 790,  and  791 

Commodity  Credit  Corporation 

7  CFR  Parts  1413, 1414, 1415,  and  1416 
RIN  0560-AD72,  ADOO 

1994  Wheat,  Feed  Grains,  Cotton  and 
Rice  Programs 

AGENCIES:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation.  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  The  statutory  requirements 
that  relate  to  the  feed  grains,  rice, 
upland  and  extra  long  staple  cotton,  and 
wheat  programs  were  amended  by  the 
Agricultural  Reconciliation  Act  of  1993 
(the  1993  Act),  which  was  enacted  on 
Augu.st  11.1993. 

Tnis  interim  rule  sets  forth 
amendments:  to  conform  to  the 
provisions  of  the  1993  Act;  to  make 
certain  technical  corrections;  to  delete 
references  to  obsolete  provisions;  to  add 
references  relating  to  current  policy;  to 
set  forth  the  provisions  for  The  Options 
Pilot  Program  (OPP)  and  Voluntary 
Production  Linutation  Program  (VPLP); 
and  to  improve  the  operations  of  these 
programs  for  the  1994  through  1997 
crop  years. 

DATES:  Interim  rule  effective  November 
16.  1994.  Comments  must  be  received 
on  or  before  December  16, 1994  in  order 
to  be  assured  of  consideration. 
ADDRESSES:  Submit  comments  to: 
Director,  Cotton.  Grain,  and  Rice  Price 
Support  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA).  P.O.  Box  2415. 
Washington.  DC  20013-2415. 
Comments  may  be  inspected  at  USDA. 
ASCS.  14th  and  Independence  Avenue. 
South  Agriculture  Building,  room  3640, 
Washington,  DC  20013-2415  between 
7:30  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  D.  Hiatt.  Agricultural  Program 
Spe<:ialist.  ASCS.  USDA.  P.O.  Box  2415, 
Washington.  DC  20013-2415.  telephone 
202-690-2798. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA.  it  has  been  determined 
'hat  this  interim  rule: 


(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  6r  State,  local  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Final  Regulatory  Impact  Analyses 

Final  Regulatory  Impact  Analyses 
have  been  prepared  with  respect  to  the 
programs  for  the  1994  crops  of  wheat, 
feed  grains,  cotton,  and  rice.  Copies  of 
the  analyses  are  available  to  the  public 
from  the  Deputy  Administrator  for 
Policy  Analysis,  ASCS.  USDA.  room 
3741.  South  Agriculture  Building.  14th 
and  Independence  Avenue,  P.O.  Box 
2413.  Washington,  DC  20013-2415. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  rule  applies  are 
Cotton  Production  Stabilization — 
10.052;  Feed  Grain  Production 
Stabilization— 10.055;  Wheat 
Production  Stabilization — 10.058;  and 
Rice  Production  Stabilizatioi) — 10.065. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since 
neither  ASCS  nor  the  Commodity  Credit 
Corporation  (CCC)  is  required  by  5 
U.S.C.  553  or  any  other  provision  of  the 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither.an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 


12778.  The  provisions  of  this  interim 
rule  preempt  State  laws  to  the  extent 
such  laws  are  inconsistent  with  the 
provisions  of  this  rule.  The  provisions 
of  this  rule  are  not  retroactive.  Before 
any  judicial  action  may  be  brought 
concerning  the  provisions  of  this  rule, 
the  administrative  remedies  at  7  CFR 
part  780  must  be  exhausted. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

The  amendments  set  forth  in  this 
interim  rule  contain  new  and  revised 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  35.  These  requirements 
have  been  submitted  to  OMB  with  a 
request  for  expedited  review. 

Public  reporting  burden  for  these 
collections  is  estimated  to  vary  from  15 
minutes  to  45  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  .Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture.  Clearance 
Officer,  OIRM.  AG  Box  7630, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (OMB 
Nos.  0560-0004'and  0560-0092). 
Washington.  DC  20503. 

Background 

The  Food,  Agriculture.  Conser\'ation. 
and  Trade  Act  of  1990  (the  1990  Act) 
amended  various  Acts,  including  the 
Agricultural  Adjustment  Act  of  1938 
and  the  Agricultural  Act  of  1949  (the 
1949  Act).  The  Food,  Agriculture. 
Conservation,  and  Trade  Act 
Amendments  of  1991  made  technical 
corrections  to  these  Acts  in  order  to 
correct  errors  and  to  improve  the 
amendments  made  by  the  1990  Act. 

The  1993  Act.  which  was  enacted  on 
August  11. 1993,  amended  the  1949  Act 
to  provide  that  the  so-called  "0/92"  and 
"50/92"  provisions  of  the  annual 
acreage  reduction  programs  (ARP's)  be 
changed  to  "0/85"  and  "50/85"  for 
producers  of  wheat,  feed  grains,  upland 
cotton,  and  rice.  Producers  who  plant 
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minor  oilseeds  or  industrial  and  other 
crops  (IOC's),  or  who  were  prevented 
from  planting  or  had  reduced  yields, 
shall  be  eligible  for  benefits  under  the 
so-called  "0/92"  or  "50/92"  provisions 
,  of  the  ARP's. 

This  interim  rule: 

(1)  Sets  forth  the  amendments 
provided  by  the  1993  Act, 

(2)  Includes  provisions  from  policy 
set  forth  for  county  ASCS  offices, 

(3)  Provides  the  rules  for  incomplete 
performance  based  on  information 
provided  by  a  representative  of  the 
Secretary,  failure  to  fully  comply,  the 
Options  Pilot  Program,  and  the  VPLP, 

(4)  Makes  minor  editorial  changes, 
and 

(5)  Revises  many  of  the  .sections  for 
clarity. 

Discussion  of  Changes 

A.  7  CFR  Part  718,  Determination  of 
Acreage  and  Compliance 

Section  718.10    State  Committee  (STC) 
Responsibilities 

This  section  has  be^n  amended  to 
allow  STC's  to  set  a  per  acre  rate  for 
acres  in  excess  of  25  acres  to  reflect  the 
cost  involved  nationally  in  performing 
measurement  service  from  photographic 
slides,  and  to  provide  for  the  cost  of 
furnishing  reproductions  of  aerial 
photographs. 

Section  718.12    Authority  for  Farm 
Entry  and  Securing  Information 

This  section  has  been  amended  to 
provide  that  a  farm  operator  has  15  days 
to  reply  to  the  county  office  after 
receiving  notice  of  refusal  to  permit 
entry  and  inspection  on  the  farm. 

Section  718.21     Measurement  Services 

This  section  has  been  amended  to 
include  the  requirements  that  must  be 
met  in  order  to  keep  the  measurement 
service  guarantee  when  a  measurement 
service  reveals  acreage  in  e.xcess  of  the 
permitted  acreage. 

Section  718.22    Acreage  Reports 

I    This  section  has  been  revised  to 
include  provisions  for  destroying  small 
grain  acreage  beyond  the  crop 
disposition  date  by  haying  and  grazing, 
and  to  provide  the  name  and  number  of 
the  form  on  which  producers  report 
their  acreage  and  land  uses. 

Section  718.24    Revised  Reports 

,    This  section  had  been  amended  to 
Include  the  provisions  for  revising 
acreage  reports  for  farms  enrolled  in  the 
ARP,  provisions  for  items  that  cannot  be 
revised,  when  the  revision  adversely 
affects  the  program,  provisions  for 
releasing  excess  acreage  conserv'ation 


reserve  (ACR)  resulting  from  an  acreage 
determination,  and  provisions  for 
substituting  acreage  for  previously 
reported  ACR. 

Section  718.25    Reporting  out  of 
Compliance 

This  section  has  been  amended  to  add 
available  flex  acreage  to  the  maximum 
permitted  acreage  when  determining  if 
-  producers  are  in  compliance  with 
acreage  planting  restrictions. 

Section  718.26    Farm  Inspections 

This  section  has  been  amended  to 
provide  that  producers  that  have  an 
interest  in  a  farm  and  are  a  warehouse 
operator,  manager,  or  dealer  are  no 
longer  required  spot  checks.  This 
section  also  provides  for  required  spot 
checks  for  farms  on  which  there  is 
unmarketed  tobacco. 

Section  718.40    Tolerance  and 
Variance  Rules  Applicability 

This  section  has  been  amended  to 
provide  tolerance  provisions  for  com 
and  grain  sorghum  acreage  enrolled  in 
the  production  adjustment  programs, 
and  to  increase  the  tolerance  to  the 
larger  of  1.0  acre  or  5  percent  not  to 
exceed  50  acres. 

Section  718.42    Skip  Rows  and  Strip 
Crops 

This  section  has  been  amended  to 
provide  for  determining  a  farm's  history 
of  planting  32-inch  rows  when 
producers  have  the  option  to  consider 
the  crop  as  either  solid  planted  or  skip 
row.  and  to  include  row  widths  that  are 
wider  than  32  inches  when  providing 
producers  the  option  to  consider  the 
crop  as  either  solid  planted  or  skip  row. 

Section  718.43  .Deductions 

This  section  has  been  amended  to 
clarify  that,  for  areas  not  devoted  to  the 
crop  or  land  use  that  are  located  within 
the  planted  area,  the  part  of  any 
perimeter  area  that  is  more  than  33  links 
in  width  shall  be  an  internal  deduction 
if  the  standard  deduction  is  used. 

Section  718.45    Notice  of  Measured 
Acreage 

This  section  had  been  revised  to 
provide  the  number  and  name  of  the 
form  on  which  written  notice  of 
measured  acreage  is  provided  to 
interested  producers  on  the  farm. 

Section  718.47    Redeterminations 

This  section  has  been  amended  by 
removing  verbiage  that  the 
redetermination  is  final  and  is  not 
appealable  under  part  780  of  this 
chapter.  When  the  1990  Act  established 
the  National  Appeals  Division,  all 


decisions  and  redeterminations  made  by 
STC's  and  County  Committees  (COC's) 
became  appealable. 

B.  7  CFR  Part  790— Incomplete 
Performance  Based  Upon  Action  Or 
Advice  of  An  Authorized 
Representative  of  the  Secretary 

Section  790.2    Action 

Section  790.2  has  been  revised  to 
clarify  existing  provisions. 

Section  790.3    Delegation  of  Authority 

Section  790.3  has  been  revised  to 
provide  that  the  STC  may  exercise  the 
authority  provided  in  this  part  in  cases 
where  the  total  of  payments  and  benefits 
extended  under  this  part  does  not 
exceed  $5,000. 

Section  790.4    Filing  of  Request  for 
Consideration 

Section  790.4  has  been  revised  to 
provide  that  COC's  may  submit  a 
request  for  consideration  under  this  part 
to  the  STC  without  a  specific  request 
from  the  producer  when  the  COC 
believes  that  the  producer  is  entitled  to 
consideration  under  the  provisions  of 
this  part. 

C.  7  CFR  Part  791— Authority  To  Make 
Payments  When  There  Has  Been  a 
Failure  To  Comply  Fully  With  the 
Program 

Section  791 .2     The  Making  of  Loans. 
Purchases,  and  Payments  When  There 
Has  Been  a  Failure  to  Fully  Comply 
With  the  Program 

This  section  has  been  revised  to 
provide  that  the  Deputy  Administrator, 
State  and  County  Operations,  the 
Deputy  Administrator.  Commodity 
Operations,  and  the  National  Appeals 
Division,  may  authorize  the  making  of 
loans,  purchases,  or  pajTnents  in  such 
amounts  as  is  determined  to  be 
equitable  in  relation  to  the  seriousness 
of  the  failure  to  fully  comply. 

D.  7  CFR  Part  1413,  Feed  Grain,  Rice, 
Upland  and  Extra  Long  Staple  Cotton, 
Wheat,  and  Related  Programs 

Part  1413  has  been  revised  into 
subparts  to  better  organize  the 
information  contained  therein  for  the 
use  of  the  pubUc. 

Section  1413.1     Applicability 

This  section  has  been  amended  to  set 
forth  the  terms  and  conditions  under 
which  producers  of  feed  grains,  rice, 
upland  and  extra  long  staple  (ELS) 
cotton  and  wheat  may  enter  into 
agreements  with  CCC  and  comply  with 
the  terms  of  such  agreements  and  the 
provisions  of  this  part  in  order  to 
qualify  for  program  benefits. 
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Section  1413.2    Compliance  With  Part 
12  of  This  Title.  Highly  Erodible  Land 
and  Wetland  Consen'ation  Provisions 

This  section  has  been  renumbered. 
This  section  requires  compliance  with 
the  provisions  of  part  12  of  this  title  to 
retain  eligibility  for  program  benefits. 

Section  1413.3    Controlled  Substance 
Violations 

This  section  has  been  added  to  set 
forth  the  rules  for  making  payments 
when  the  provisions  of  part  796  of  this 
title  have  been  violated. 

Section  1413.4    Administration 

This  section  has  been  renumbered. 
This  section  sets  forth  the  provisions  for 
administering  the  programs  through  the 
STCs  and  COC's. 

Section  1413.5  Performance  Based 
Upon  Advice  or  Action  of  County  or 
State  Committee 

.This  section  has  been  renumbered. 
This  section  states  that  the  provisions  of 
part  791  of  this  title  apply  to  this  part. 

Section  1413.6    Appeals 

This  section  has  been  renumbered. 
This  section  sets  forth  the  rules  for 
producer  appeals. 

Section  1413.7    Paperwork  Redu  ction 
Act  Assigned  Numbers 

This  section  has  been  renumbered 
and  amended  to  set  forth  the  provisions 
for  information  collection  requirements 
for  the  regulations. 

Section  1413.9    Definitions 

This  section  has  been  renumbered 
and  amended  to  set  forth  the  definitions 
applicable  for  all  purposes  of  program 
administration.  Definitions  added  to 
this  section  include  acreage  reduction 
program  (ARP),  actual  ELS  cottonyield 
per  acre,  custom  farming,  determined 
acreage,  disaster,  farming  operations 
and  practices,  high  residue  crop  (HRC), 
landlord,  low  residue  crop  (LRC), 
minor,  nonrotation,  offset,  operator, 
other  cotton,  participating  crop, 
participating  farm,  program  benefits, 
repeat  crop,  sharecropper,  and  tenant. 
The  definitions  for  current  year,  farm 
program  payment  yield,  and  producer 
have  been  revised  for  clarification. 

Section  1413.10    Planted  Crop 
Acreages 

This  se<;tion  has  been  renumbered 
and  the  section  heading  has  been 
revised.  Paragraph  (a)  has  been 
amended  to  remove  incorrect  references. 
Paragraph  (c)(1)  has  been  amended  to 
reference  the  final  planting  date  in 
dccordance  with  part  400  of  this  title. 
Paragraph  (c)(4)  has  been  amended  to 


correct  the  section  reference. 
Subparagraphs  {c)(B)(i)  through  (iv)  have 
been  added  to  provide  policy  for  the  use 
of  experimental  acreages.  Paragraph 
(c)(7)  has  been  amended  to  correct  the 
section  reference  and  paragraph  (c)(9) 
has  been  added  to  include  any  crop 
acreages  on  a  farm  which  are  planted  by 
a  producer  with  no  intent  to  har\'est. 

Section  1413.11    Considered  Plan  ted 
Acreages 

This  section  has  been  added  to 
include  the  provisions  for  determining 
considered  plamted  acreage  for  a  crop. 
References  to  considered  planted 
acreages  which  were  previously 
referenced  in  other  sections  have  been 
consolidated  into  this  section. 

Section  1413.15    Farm  Program 
Payment  Yields 

This  section  has  been  renumbered, 
and  the  text  has  been  amended  to 
provide  the  rules  for  establishing  farm 
program  payment  yields  for  a  crop. 

Section  1413.16    Establishing  Crop 
Yields  for  Soybeans  and  Minor  Oilseeds 

This  section  has  been  added  to 
provide  the  rules  for  establishing  yields 
for  soybeans  and  minor  oilseeds. 

Section  1413.17    Historical  Weighted 
Yields  (HWY) 

This  section  has  been  added  to 
provide  the  rules  for  determining  the 
HWY  for  crop  on  a  farm. 

Section  1413.18    Irrigated  Acreage 
Maximum  (JAM)  for  Yields 

This  section  has  been  added  to 
include  the  provisions  for  determining 
the  lAM  for  a  crop  for  a  farm. 

Section  1413.19    Submitting 
Production  Evidence 

This  section  has  been  added  to 
include  the  rules  for  submitting  reports 
of  production  evidence  of  crops  of 
wheat,  feed  grains,  upland  cotton,  and 
rice. 

Section  1413.20    Reducing  Yields 

This  section  has  been  added  to 
provide  for  reducing  yields  for  current 
year  program  payment  purposes  when  a 
program  crop  is  planted  or  maintained 
in  an  unworkmanlike  manner  that, 
under  normal  conditions,  would  not 
yield  production  comparable  to  the 
established  yield  for  the  crop. 

Section  1413.24    Crop  Acreage  Bases 
(CAB'sl 

This  section  has  been  renumbered 
and  amended  to  include  procedures 
used  in  establishing  CAB's. 


Section  1413.25    Participation  in  the 
Conservation  Reserve  Program 

This  section  has  been  renumbered 
and  amended  to  reflect  the  change  of 
reference  from  a  program  contract  to  a 
program  agreement. 

Section  1 4 1 3.26    Adjusting  CAB's 

This  section  has  been  renumbered 
and  amended  to  include  rules  for 
permanent  or  temporary  adjustments  of 
crop  acreage  bases  (CAB's). 

Section  1413.27    Conser\'ation 
Compliance  CAB  Exchanges 

This  section  has  been  amended  to 
correct  the  section  reference. 

Section  141 3.30    Reconstitution  of 
Farms 

This  section  has  been  renumbered 
and  amended  for  clarity.  " 

Section  1413.31    Notice  of  CAB's  and 
Y'ields 

This  section  has  been  renumbered 
and  amended  to  provide  the  rules  for 
notifying  producers  of  the  CAB's  and 
yields  for  a  crop  on  a  farm. 

Section  1 4 1 3.34    ELS  Cotton  Counties 

This  section  has  been  added  to 
include  the  rules  for  defining  ELS 
cotton  and  determining  ELS  cotton 
counties.  These  rules  previously 
appeared  in  other  sections  of  this  part. 

Section  1413.35    ELS  Cotton  CAB  "s 

This  section  has  been  added  to 
include  the  rules  for  establishing  ELS 
cotton  CAB's.  These  rules  previously 
appeared  in  other  sections  of  this  part. 

Section  1413.36    ELS  Cotton  Crop 
Program  Payment  Yields 

This  section  has  been  added  to 
include  rules  for  establishing  ELS  cotton 
yields.  These  rules  previously  appeared 
in  other  sections  of  this  part. 

Section  1413.37    Submitting  ELS 
Cotton  Production  Evidence 

This  section  has  been  added  to 
include  the  niles  for  submitting  ELS 
cotton  production  evidence  to  the 
county  ASCS  office. 

Section  1413.41     0/85/92  Program 
Provisions  for  Wheat  and  Feed  Grains 

This  section  has  been  added  to 
provide  the  general  rules  for 
participation  in  the  0/85  or  0/92 
provisions  of  the  feed  grains  and  wheat 
programs  when  an  ARP  is  in  effect. 

Section  1413.42    50/85  and  50/92 
Program  Provisions  for  Upland  Cotton 
and  Rice 

This  sei:tion  has  been  added  to 
provide  the  general  rules  for  use  of  the 
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50/85  or  50/92  provisions  of  the  upland 
cotton  and  rice  programs  when  an  ARP 
is  in  effect. 

Section  1 4 13.43    Planting  Flexibility 

This  section  has  been  renumbered 
and  amended  to  include  the  provisions 
related  to  planting  flexibility. 

Section  1413.50    Requirements  for 
Program  Participation 

The  section  heading  has  been  revised 
and  the  text  has  been  amended  to  set 
forth  the  provisions  for  participating  in 
an  ARP  or  land  diversion  program. 
Participation  requirements  for  farms 
with  both  com  and  grain  sorghum 
CAB's,  or  farms  with  either  a  com  or 
grain  sorghum  CAB,  are  set  forth  in  this 
seclioQ. 

Section  1413.51    Successors  in  Interest 

This  section  has  been  renumbered 
and  amended  to  include  the  rules 
applicable  to  CCC-477  successor  in 
interest  determinations. 

Section  1413.52    Misrepresentation  and 
Scheme  or  Device 

This  section  has  been  renumbered 
and  amended  to  refer  to  CCC-477. 

Section  1413.53    Required  Acreage 
Reduction 

This  section  has  been  renumbered 
and  amended  to  correct  the  method  for 
determining  the  acreage  of  eligible  land 
devoted  to  conservation  uses  (CU)  for 
ELS  cotton. 

Section  1413^4    Land  Diversion 

This  section  has  been  renumbered 
and  amended  to  provide  current 
provisions  regarding  a  land  diversion 
program.  A  land  diversion  program  wrill 
not  be  offered  in  1994. 

Section  1413.55    Acreage  Reduction 
Program  Provisions 

This  section  has  been  renumbered 
and  amended  to  provide  1994  acreage 
reduction  factors  for  wheat,  feed  grains, 
and  upland  and  ELS  cotton  and  rice. 
Rules  are  also  set  forth  in  this  section 
for  planting  of  minor  oilseeds  and  lOCs 
on  ACR  or  CU  for  payment. 

Section  1413.60    Basic  Rules  for  ACR 
and  CV  for  Payment  Acreage 

This  section  has  been  amended  to 
include  provisions  for  CU  for  payment 
acreage  because  the  rules  for  ACR  and 
CU  for  payment  acreage  are  the  same. 

Section  1413.61     Eligible  Land  for  ACR 
and  CU  for  Payment  Designation 

This  section  has  been  amended  to 
include  tlie  rules  for  determining 
eligibility  for  CU  for  payment  acreage. 


Other  changes  have  been  made  to  clarify 
the  provisions  within  this  section. 

Section  1413.62    Ineligible  Land  for 
ACR  or  CUfor  Payment  Designation 

This  section  has  been  amended  to 
include  the  rules  for  determining 
whether  land  is  eligible  to  be  designated 
for  CU  for  payment.  Other  changes  have 
been  made  to  clarify'  the  provisions 
within  this  section. 

Section  1 4 1 3.63    Required  Cover  Crops 
and  Practices  on  ACR 

The  section  heading  and  the  text  ha\^ 
been  amended  to  provide  references  to 
ACR  only  for  required  cover  and 
practices  and  to  include  mles  applicable 
to  required  cover  crops  and  ACR 
practices. 

Section  1413.64  Nationally  Approved 
Cover  Crops  and  Practices  for  ACR  and 
CUfor  Payment  Acreages 

This  section  has  been  added  to  set 
forth  the  rules  for  nationally  approved 
cover  crops  and  practices  for  ACR  and 
CU  for  pajTnent  acreage. 

Section  1413.65    Locally  Approved 
Cover  crops  and  Practices  for  ACR  and 
CUfor  Payment 

This  section  has  been  added  to 
p>rovide  the  rules  for  locally  approved 
cover  crops  and  practices  for  ACR  and 
CU  for  payment. 

Section  1 4 1 3.66    Use  of  ACR  and  CU 
for  Payment  Acreage 

This  section  has  been  renumbered 
and  amended  to  include  references  to 
the  use  of  CU  for  pa>'ment  acreage. 

Section  1 413.67  Control  of  Erosion. 
Insects.  Weeds,  and  Rodents  on  ACR 
and  CUfor  Pnymerrt  Acreage 

This  section  has  been  renumbered 
and  amended  to  include  references  to 
CU  £ar  payment  acre^e. 

Section  1413.68    Orchards 

This  section  has  been  renumbered 
and  amended  to  include  references  to 
CU  for  payment  acres^. 

Section  1 4 13.69  Land  Going  Out  of 
Agricultural  Production 

This  section  has  been  renumbered 
and  amended  to  include  references  to 
CU  for  payment  acreage. 

Section  1413.70    Wildlife  Food  Plots  or 
Habitat 

This  section  has  been  renumbered 
and  amended  to  include  references  to 
CU  for  payment  acreage  and  rules  for 
determining  crop  seeding  mixtures  to  be 
planted  on  .such  acreage. 


Section  1413.71    Insufficient  ACR 
Acreage 

This  section  has  been  renumbered 
and  amended  for  clarity. 

Section  1413.72    Destroyed  Crop 

Acreage 

This  section  has  been  renumbered 
and  amended  to  clarify  the  provisions 
for  requesting  to  substitute  acreages  of 
small  grains  or  row  crops  that  were 
destroyed  for  designated  ACR  acreage. 

Section  1413.74    Reduction  in  ACR 

This  section  has  been  renumbered 
and  amended  for  clarity. 

Section  1413.75    Skip  Rows 

This  section  has  been  renumbered 
and  amended  to  remove  incorrect 
paragraph  references. 

Section  1413.100    Determination  of 
Farm  Program  Acreage 

This  section  has  been  amended  for 
claritj'. 

Section  1 4 13. 101    General  Paynwnt 
Pmvisiotts 

This  section  has  been  amended  for 
clarity. 

Section  1413.102    A  dmnce  Payments 

This  section  has  been  amended  for 
clarity. 

Section  1413.103    Established  (Target) 
Prices 

This  seaion  has  been  renumbered 
and  amended  for  clarity. 

Section  1413.104    Deficiency  Payments 

This  section  has  been  renumbered 
and  amended  for  clarity. 

Section  1 4 13. 105    Timing  and 
Cakvhtion  (^Deficiency  Payments 

This  section  has  been  renumbered 
and  amended  to  correct  piaragraph 
references. 

Section  1413.106    Dhision  of  Payments 

This  section  has  Jieen  renumbered 
and  amended  to  change  references  to     » 
contract  to  read  agreement;  to  provide 
for  detennioations  of  scheme  or  device 
relative  to  cash  leases;  and  to  provide 
for  determinations  of  types  of  leases  and 
payment  shares,  division  of  payment 
shares,  and  clarification  of 
determinations  for  hybrid  seed  com 
growers  with  contracts  with  seed  com 
companies. 

Section  1413.107    Provisions  Relating 
to  Tenants  and  Sharecroppers 

This  sectioa  has  been  renumbered 
and  amended. 
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Section  1413.108    Offsets  and 
Assignments 

This  section  has  been  renumbered. 

Section  1413.109    Payments  by 
Commodities  and  Commodity 
Certificates  and  Refunds 

This  section  has  been  renumbered. 
Section  1413.110    Malting  Barley 

This  section  has  been  amended  to 
remove  incorrect  references,  add  correct 
references,  and  clarify  the  mahing 
barley  provisions. 

Section  1413.121    Disaster  Credit 

This  section  has  been  renumbered 
and  amended  to  provide  the  rules  for 
producer  applications  and  COC 
determinations  of  prevented  planting 
and  failed  acreage  credit. 

Section  1413.122    Eligibility  for  Regular 
Prevented  Planted  and  Reduced  Yield 
Payments 

This  section  has  been  renumbered 
and  amended  to  correct  paragraph 
references  and  to  include  provisions 
used  to  determine  eligibility  for  disaster 
payments. 

Section  1413.123    Regular  Disaster 
Payment  Computations 

This  section  has  been  renumbered 
and  amended. 

E.  7  CFR  Part  1414— Integrated  Farm 
Management  Program  Option 

Part  1414  has  been  revised  into 
subparts  to  better  organize  the 
information  therein  for  the  use  of  the 
public. 

Section  1414.1    General  Description  of 
the  Program 

This  section  has  been  amended  to 
clarify  the  objectives  of  the  Integrated 
farm  management  (IFM)  program. 

Section  1414.8    Definitions 

This  section  has  been  renumbered 
and  the  definitions  of  alternative  crops, 
and  resource  conserving  crop  (RCC) 
have  been  amended  for  clarity. 

Section  1414.9    Acreage  Enrollment 

This  section  has  been  renumbered 
and  amended  to  clarify  the  program 
years  and  the  acreage  limitation. 

Section  1414.10    Eligibility 

This  section  has  been  renumbered 
and  amended  to  clarify  eligibility  rules. 

Section  1414.11    Agreements 

This  section  has  been  renamed, 
renumbered  and  amended  to  provide 
that  producers  must  agree  to  devote  to 
a  RCC  not  less  than  20  percent  of  each 


crop  acreage  base  on  the  farm  enrolled 
in  the  IFM. 

Section  1414.13    Displacement  of 
Tenants  or  Lessees 

This  section  has  been  renumbered 
and  amended  for  clarity. 

Section  1414.27    Resource-Conserving 
Crops  on  ACR 

This  section  has  been  renumbered 
and  amended  to  provide  that  ACR 
having  RCC's  planted  must  meet 
minimum  size  and  width  requirements 
for  ACR.  Haying  and  grazing 
requirements  have  also  been  clarified. 

Section  1414.28    Resource-Conserving 
Crops  on  Payment  Acres 

This  section  has  been  renumbered 
and  amended  to  clarify  the  haying, 
grazing  and  harvesting  provisions  for 
RCC's  on  payment  acres. 

Section  1414.29    Traditionally 
Underplanted  Acreage  and  Reduction  of 
Payment  Acres 

This  section  has  been  renumbered 
and  amended  for  clarity. 

F.  7  CFR  Part  1415— Options  Pilot 
Program 

A  pilot  program  for  options  contracts 
(the  options  program)  for  the  1993  crop 
year  was  announced  by  the  Secretary  of 
Agriculture.  The  options  program  was 
administered  in  conjunction  with  the 
Chicago  Board  of  Trade  (CBOT). 

Under  the  options  program,  CCC 
entered  into  contracts  with  eligible 
producers  who  (1)  agreed  to  purchase  at 
least  one  CBOT  put  option  for  their 
chosen  commodity,  and  (2)  agreed  to 
forgo  other  program  benefits  on  any 
enrolled  bushels.  Producers  were 
reimbursed  by  CCC  for  the  cost  of  the 
premium  for  purchasing  the  put  option 
and  received  an  incentive  payment  of  15 
cents  or  5  cents  per  enrolled  bushel  for 
participating  in  the  program,  depending 
on  whether  producers  enrolled  at  the 
target  price  equivalent  level  or  the  price 
support  equivalent  level,  respectively. 
The  enrollment  period  for  this  program 
was  March  1  through  April  30, 1993. 

This  program  was  available  to  com 
producers  in  nine  counties  in  three 
States:  Champaign,  Logan,  and  Shelby 
Counties  in  Illinois;  Carroll,  Clinton, 
and  Tippecanoe  Counties  in  Indiana; 
and  Boone.  Grundy,  and  Hardin 
Counties  in  Iowa.  In  the  three  Illinois 
counties,  wheat  and  soybean  producers 
could  also  participate.  Producers  were 
required  to  participate  in  the  annual 
ARP  for  com  and  wheat  to  be  eligible 
for  the  options  program  on  those 
commodities.  Soybean  producers  must 
have  accurately  reported  their  soybean 


plantings  in  order  to  be  eligible  to 
participate. 

Participation  Choices 

Producers  could  participate  in  the 
options  program  at  levels  that  are 
alternatives  to  either  (1)  deficiency 
payments  and  loan  program  protection, 
or  (2)  loan  program  protection. 
Producers  who  chose  the  "deficiency 
payments"  alternative  enrolled 
production  in  the  options  program  as 
"target  price  bushels"  and  agreed  to 
forgo  deficiency  payments,  price 
support  benefits,  and  loan  deficiency 
payments  on  any  enrolled  bushels. 
Producers  who  chose  the  "loan  program 
protection"  altemative  enrolled 
production  in  the  options  program  as 
"price  support  bushels"  and  agreed  to 
forego  price  support  benefits  and  loan 
deficiency  payments  on  any  enrolled 
bushels.  Production  could  have  been 
enrolled  at  either  the  target  price  or 
price  support  level,  but  not  both. 
However,  a  producer  could  enroll  some 
production  at  each  level. 

Premiums  and  Incentives 

Producers  participating  in  the  options 
program  received: 

(1)  A  subsidy  to  cover  the  cost  of  the 
premium  for  the  purchase  of  the  put 
option(s),  and 

(2)  An  incentive  payment  of  15  cents 
per  bushel  on  target  price  bushels,  or  5 
cents  per  bushel  on  price  support 
bushels. 

Target  Price  Participation 

Com  participants  were  required  to 
purchase  at  least  one  CBOT  December 
1993  com  put  option  contract  (5,000 
bushels)  at  a  strike  price  equivalent  to 
the  $2.75  per  bushel  target  price  on  or 
before  June  15, 1993.  Wheat  participants 
were  required  to  purchase  at  least  one 
CBOT  September  1993  wheat  put  option 
contract  (5,000  bushels)  at  a  strike  price 
equivalent  to  the  $4  per  bushel  target 
price  on  or  before  May  15, 1993. 

Price  Support  Participation 

Com  participants  were  required  to 
purchase  at  least  one  CBOT  March  1994 
com  put  option  contract  at  a  strike  price 
equivalent  to  the  county  price  support 
price  for  corn.  Wheat  participants  were 
required  to  purchase  at  least  one  CBOT 
December  1993  wheat  put  option 
contract  at  a  strike  price  equivalent  to 
the  county  price  support  price  for 
wheat.  Soybean  participants  were 
required  to  purchase  at  least  one  CBOT 
March  1994  soybean  put  option  contract 
at  a  strike  price  equivalent  to  the  county 
soybean  price  support  price,  minus  the 
2  percent  loan  origination  fee.  Put 
options  at  the  price  support  level  could 


be  purchased  until  the  options  expired. 
beginning  at  harvest  of  the  crop  (at  the 
time  the  crop  was  otherwise  eligible  to 
be  placed  under  loan).  The  Secretary 
determined  that  the  strike  price 
equivalent  to  the  county  price  support' 
price  for  all  nine  counties  was  $2  per 
bushel  for  com,  $2.90  per  bushel  for 
wheat,  and  $5.50  per  bushel  for 
soybeans. 

Other  Production 

Eligible  production  not  enrolled  in 
either  the  target  price  or  price  support 
levels  of  the  options  program  was " 
eligible  to  be  pledged  as  collateral  for 
CCC  price  support  k>ans  and  for 
deficiency  payments. 

Other  Reqairements  and  Restrictions 

All  put  options  purchased  as  required 
by  the  options  program  must  have  been 
purchased  through  a  separate  account 
with  a  registered  commodity  broker.  A 
subaccount  is  not  considered  "separate" 
for  purposes  of  the  options  program. 

Documentation 

Documentation  of  all  transactions 
involving  the  commodities  covered  by 
the  program  was  required  to  be 
provided  to  CCC.  This  documentation 
includes,  but  is  not  limited  to,  copies  of 
brokers'  trade  confirmations,  account 
statements,  and  copies  of  cash  contracts 
or  bills  of  sale. 

Com  and  Wheat  Options  Program 
Participants 

Options  program  participants  for  com 
and  wheat  must  have  complied  with  the 
acreage  limitations  and  other 
requirements  of  the  acreage  reduction 
programs.  Additionally,  participants 
agreed  that  (1)  in  the  case  of  target  price 
participation,  the  total  of  the  premium 
subsidies  received  under  the  options 
program  and  the  deficiency  payments 
received  under  the  annual  acreage 
reduction  programs  will  not  exceed 
$50,000  per  person;  and  (2)  in  the  case 
of  price  support  participation,  the  total 
of  premium  subsidies  received  under 
the  option  program  and  loan  deficiency 
payments,  marketing  loan  gains  and 
"Findley"  deficiency  payments  received 
under  such  price  support  programs  will 
not  exceed  $75,000  per  person.  A 
"person"  will  be  determined  in  the 
same  manner  as  a  "person"  is 
determined  for  payment  limitation 
purposes  for  such  annual  programs. 

Incentive  Payments 

Incentive  payments  made  under 
L'ither  participation  level  are  not  subject 
to  any  payment  limit,  except  to  the 
tixtont  that  the  total  number  of  bu.shels 
ciny  one  producer  may  enroll  in  the 


options  program  is  limited  to  50,000 
bushels  for  com  and  15.000  bushels  for 
wheat  and  soybeans.  In  the  event  that 
CCC  made  disaster  assistance  available 
with  respect  to  the  1993  crops  of  wheat, 
com.  or  soybeans  to  producers 
participating  in  the  options  program  at 
the  target  price  level,  such  producers 
must  refund  any  premium  subsidies  and 
incentive  payments  received  on  any 
enrolled  commodities  in  order  to 
receive  disaster  assistance  from  CCC. 
CCC  will  be  operating  a  similar 
•  program  in  1994,  with  the  following 
changes. 

Section  1413.13    Eligibility 

The  number  of  States  and  counties 
participating  in  the  options  program  has 
been  increased.  Participating  States  and 
counties  now  include: 

(1)  For  com  and  soybeans, 
Champaign,  Logan,  and  Shelby  Counties 
in  Illinois. 

(2)  For  com  only,  Carroll,  Clinton, 
and  Tippecanoe  Counties  in  Indiana, 
and  Boone,  Grundy,  and  Hardin 
Counties  in  Iowa. 

(3)  For  wheat.  Ford  and  Thomas 
Counties  in  Kansas  for  hard  red  winter 
wheat,  and  Barnes  and  Grand  Forks 
Counties  in  North  Dakota  for  hard  red 
spring  wheat. 

Wheat  participation  will  not  be 
available  in  the  counties  in  Illinois. 
Indiana,  and  Iowa.  The  counties  in 
Kansas  shall  use  the  Kansas  Qty  Board 
of  Trade  for  hard  red  winter  wheat  put 
option  contracts,  and  the  counties  in 
North  Dakota  shall  use  the  Minneapolis 
Grain  Exchange  for  hard  red  spring 
wheat  put  option  contracts. 

Section  1415.15    Agreements 

In  order  to  treat  seed  com  producers 
enrolled  in  the  options  program  the 
same  as  if  they  had  remained  in  the 
acreage  reduction  program,  and  to  give 
them  the  same  pricing  flexibility  as 
commercial  com  producers,  the 
quantity  eligible  for  enrollment  and  the 
quantity  eligible  for  pricing  shall  be 
based  on  the  ratio  of  the  program 
payment  yield  established  for  the  crop 
for  the  farm  to  the  actual  yield 
produced. 

Producers  enrolled  in  the  options 
program  intending  to  price  their  grain 
must  price  the  grain  to  a  licensed 
bonded  grain  dealer,  grain  merchant,  or 
warehouse,  or  for  short  hedges,  through 
a  registered  commodity  broker. 
Documentation  must  indicate  that  a 
hedge  position  was  taken  on  the  grain. 

Section  1415.20    Premium  and 
Incentive  Payments 

The  amount  of  incentive  pavTnents 
has  been  revised  for  1994.  Producers 


participating  in  the  options  program 
will  receive  an  incentive  payment  of 
$.05  cents  per  bushel  for  both  target 
price  or  price  support  participation.  All 
producers  will  receive  the  incentive 
payments  on  &  specific  date  when  the 
options  program  contract  expires 
instead  of  each  producer  receiving  the 
incentive  payment  after  closing  out  the 
option  and  pricing  the  grain.  This 
change  will  reduce  the  motivation  to 
close  out  the  options  position  early  just 
to  receive  the  incentive  payment. 

The  total  numbers  of  bushels  that  may 
be  enrolled  has  been  increased  from  20 
million  bushels  of  com  to  60  million 
bushels  of  both  com  and  wheat.  The 
expected  cost  of  the  program  should 
remain  essentially  the  same  as  the  1993 
program  because  the  reduced  incentive 
payment  will  offset  the  increase  in 
bushels  accepted  for  participation. 
There  continues  to  be  no  overall  limit 
on  bushels  accepted  for  wheat  and 
soybeans  enrollment  in  the  options 
program.  Each  county's  share  of  this 
limit  will  be  allocated  based  on  the  total 
com  and  wheat  CAB's  in  the  county 
times  the  average  of  the  percentage  of 
such  bases  enrolled  in  the  1991  through 
1993  CCC  price  support  and  production 
adjustment  programs.  If  more  bushels 
are  enrolled  than  are  allocated  to  a 
county,  a  drawing  will  be  held  to 
determine  participants  within  a  county. 

G.  7  CFR  Part  1416,  Voluntary 
Prodoction  Limitation  Program 

The  1990  Act  amended  the  1949  Act 
to  provide  that,  effective  for  the  1993 
through  1995  crops  of  wheat  and  feed 
gr&ins,  if  an  ARP  or  a  land  diversion 
program  is  announced  for  such  crops, 
the  Secretary  may  conduct  a  pilot 
program  in  at  least  15  counties  in  at 
least  two  States  where  producers  have 
expressed  an  interest  in  participating  in 
the  pilot  program.  Under  this  program, 
producers  on  a  farm  shall  be  considered 
to  have  met  the  requirements  of  an  ARP 
or  land  diversion  program  if  such 
producers  meet  the  requirements  of  the 
VPLP.  After  concurrence  with  the 
authors  of  the  legislation,  it  was 
determined  that  the  program  would  not 
be  implemented  until  the  1994  crop 
year. 

Producers  who  elect  to  participate  in 
the  VPLP  for  wheat  and/or  feed  grains 
shall  enter  into  a  agreement  which 
provides  that  the  producer  shall  comply 
with  the  program  by:  '\)  Not  planting 
wheat  or  feed  grain  cr  jps  exceeding  the 
sum  of  the  CAB's  enrolled  in  the  VPLP; 
and 

(2)  Agreeing  not  to  market,  barter, 
donate,  or  use  on  the  farm  (including 
use  as  feed  for  livestock]  in  a  marketing 
year  a  quantity  of  production  in  exce<» 
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of  the  production  limitation  quantity 
(PLQ)  and  eligible  carryover  from  prior 
years  for  the  crop  on  the  farm  for  the 
marketing  year. 

The  PLQ  for  a  crop  shall  be 
determined  by  multiplying  the  acreage 
permitted  to  be  planted  to  such  crop 
under  an  ARE  by  the  PLQ  yield.  The 
PLQ  yield  is  the  higher  of  the  farm 
program  payment  yield,  or  the  average 
of  the  yield  per  harvested  acre  for  each 
of  the  5  years  preceding  the  crop  year 
in  which  the  producers  first  participate 
in  the  pilot  program,  excluding  the 
highest  and  lowest  crop  year  yields,  and 
any  year  in  which  the  crop  was  not 
planted  on  the  farm.  Carryover 
production  is  defined  as  eligible  and 
ineligible  carryover  as  follows: 

(1)  If  the  crop  was  enrolled  in  the 
VPLP  the  previous  year  and  is  enrolled 
in  the  current  year,  the  carryover 
production  from  any  previous  crop  year 
is  considered  ineligible  carryover  and  if 
marketed,  bartered,  donated,  or  used 
shall  be  counted  against  the  PLQ  for  the 
current  year,  except  the  producer  may 
destroy  the  carryover,  under  supervision 
of  employees  of  the  county  ASCS  office, 
so  that  no  benefit  will  be  derived  from 
the  carryover;  or 

(2)  If  the  crop  was  not  enrolled  in  the 
VPLP  the  previous  year  but  is  enrolled 
in  the  current  year,  the  carryover 
production  from  a  previous  crop  year  is 
considered  eligible  carryover  and  may 
be  marketed,  bartered,  donated,  or  used 
without  being  counted  against  the^PLQ 
for  the  current  crop  year;  or  i 

(3)  If  the  crop  was  enrolled  in  the 
VPLP  the  previous  year  and  is  enrolled 
in  the  ARP  in  the  current  year,  the 
producer  may  devote  an  amount  of 
acreage  to  conservation  use  equal  to  the 
excess  production  divided  by  the  PLQ 
yield  for  the  crop. 

Producers  shall  be  considered  to  have 
complied  with  the  terms  and  conditions 
of  ARP  or  land  diversion  program  for 
the  crop,  even  though  the  acreage 
planted  to  such  crop  might  exceed  the 
permitted  acreage  and  the  available  flex 
acreage  under  the  terms  and  conditions 
of  the  ARP.  Producers  may  store  any 
quantity  of  the  enrolled  crop  exceeding 
the  PLQ  for  the  crop  for  a  period  not  to 
exceed  5  marketing  years.  Any  excess 
commodity  stored  longer  than  5  years  is 
subject  to  forfeiture  to  CCC. 

Com  and  grain  sorghum  permitted 
acreages  are  combined  for  the  1994 
through  1997  crop  years.  A  farm  with 
both  com  and  grain  sorghum  CAB's  will 
have  the  PLQ  determined  by 
multiplying  the  combined  permitted 
acreages  of  such  crops  times  the  corn 
PLQ  yield  for  the  farm.  If  a  farm  has  a 
com  CAB,  and  a  producer  on  such  farm 
plants  grain  sorghum;  or  if  a  farm  has  a 


grain  sorghum  CAB,  and  the  producer 
plants  com;  or  if  a  farm  has  both  com 
and  grain  sorghum  CAB's,  these  farms 
will  have  the  PLQ  expressed  as  com 
equivalent  bushels.  An  example 
calculation  follows: 

(1)  Com-100  acre  CAB,  100  bushel 
PLQ  yield,  permitted-100  acres. 

(2)  Grain  Sorghum-100  acre  CAB,  50 
bushel  PLQ  yield,  permitted-100  acres. 

(3)  Total  permitted  acres-200.  200 
(permitted  acres)  X  100  (com  PLQ  yield) 
=  20,000  bushels  total  com  equivalent 
PLQ. 

The  result  is  the  total  PLQ  for  both 
crops.  Grain  sorghum  production  is 
converted  to  com  equivalent  production 
(CE)  based  on  a  ratio  of  the  com  PLQ 
yield  to  the  grain  sorghum  PLQ  yield  for 
such  farm.  In  the  preceding  example, 
the  yield  ratio  is  2  to  1.  Therefore,  if  the 
producer  markets  100  bushels  of  corn, 
then  100  bushels  of  CE  is  considered 
marketed.  If  50  bushels  of  grain 
sorghum  is  marketed,  then  100  bushels 
of  CE  is  considered  marketed. 

The  "0/85/92"  provisions,  in 
accordance  with  §  1413.41,  and  flex 
provisions,  as  set  forth  in  §  1413.43,  will 
not  apply  to  farms  enrolled  in  the  VPLP. 

Iowa,  Nebraska,  and  South  Dakota 
have  been  selected  as  the  States  in 
which  to  conduct  this  pilot  program. 
From  these  States,  a  total  of  15  counties 
have  been  selected  to  participate  in  the 
VPLP.  The  proposed  counties  are: 
Fremont,  Harrison,  Mills,  Monona,  and 
West  Pottawatamie  Counties  in  Iowa; 
Adams,  Furnas,  Harlan,  Kearney,  and 
Phelps  Counties  in  Nebraska;  and  Bon 
Homme,  Charles  Mix,  Douglas,  Turner, 
and  Yankton  Counties  in  South  Dakota. 

It  is  further  proposed  that  the 
following  provisions  will  apply  to  the 
VPLP: 

(1)  Producers  who  have  wheat  and 
feed  grain  CAB's  on  a  farm  are  not 
required  to  enroll  all  wheat  and  feed 
grain  CAB's  into  the  VPLP; 

(2)  The  acreage  for  payment  for  which 
deficiency  payments  shall  be  earned 
shall  be  the  smaller  of  the  maximum 
payment  acreage  (MPA)  or  the  acreage 
of  the  crop  planted  for  harvest  on  the 
farm;  i.e.  for  com  and  grain  sorghum, 
the  sum  of  the  com  and  grain  sorghum 
payment  acres  for  a  farm  shall  be 
prorated  to  com  and  grain  sorghum 
based  on  the  ratio  of  the  MPA  for  each 
crop  to  the  total  of  the  com  and  grain 
sorghum  MPA's; 

(3)  The  P&CP  acreage  for  an  enrolled 
crop  shall  equal  the  CAB  of  the 
respective  crop  if  the  crop  is  in 
compliance  with  the  VPLP  provisions; 
and 

(4)  The  crop  acreage  plantings  of  all 
enrolled  crops  shall  be  limited  to  the 


sum  of  the  crop  acreage  bases  for  all 
crops  enrolled  in  the  VPLP. 

To  ensure  compliance  with  the 
provisions  of  the  VPLP,  producers 
participating  in  this  pilot  program  will 
be  required  to  certify  for  each  enrolled 
crop: 

(1)  The  quantity  of  the  previous  year's 
commodity  on  hand  at  the  beginning  of 
the  marketing  year  (June  1  for  wheat, 
barley,- and  oats;  September  1  for  corn 
and  grain  sorghum); 

(2)  The  quantity  of  the  current  year 
commodity  harvested;  and 

(3)  The  quantity  of  the  crop  on  hand 
at  the  end  of  the  marketing  year  (May  31 
for  wheat,  barley,  and  oats;  August  31 
for  com  and  grain  sorghum). 

If  the  sum  of  number  (1)  and  number 
(2)  less  number  (3)  is  equal  to  or  less 
than  the  PLQ  and  eligible  carryover, 
then  the  producer  has  complied  with 
the  production  limitation.  Producers  not 
complying  with  the  production 
limitations  will  be  assessed  penalties  on 
all  bushels  disposed  of  by  the  producer 
in  excess  of  the  PLQ. 

Graduated  penalties  will  be  assessed 
based  on  the  percentage  of  bushels 
disposed  of  in  excess  of  the  sum  of  the 
PLQ  and  eligible  carryover  as  follows: 

(1)  5  percent  or  less,  the  penalty  is  the 
larger  of  the  loan  rate  or  the  current 
market  price  times  the  excess  bushels; 

(2)  6  to  10  percent,  the  penalty  is  the 
larger  of  the  loan  rate  or  1.2  times  the 
current  market  price  times  the  excess 
bushels;  and 

(3)  Over  10  percent,  the  penalty  is  the 
larger  of  the  target  price  or  1.5  times  the 
current  market  price  times  the  excess 
bushels  at  the  time  the  violation 
occurred. 

A  penalty  will  be  assessed  against 
producers  for  certifying  inaccurate 
quantities  for  the  inventory  of  enrolled 
crop  of  wheat  or  feed  grain  on  hand  at 
the  beginning' of  the  marketing  year,  the 
quantity  of  current  year  crop  harvested 
from  acreage  enrolled  in  the  VPLP,  and 
the  quantity  of  commodities  on  hand  at 
the  end  of  the  marketing  year.  The 
penalty  per  bushel  for  discrepancies 
will  be  the  higher  of  the  target  price  for 
the  commodity  or  1.5  times  the  market 
price  for  the  commodity  on  the  date  of 
the  inaccurate  report. 

Example:  com  target  price  =  $3.00; 
market  price  on  date  of  report  =  $2.90 
per  bu.;  excess  bushels  of  com  =  300 
bu.;  therefore.  $3.00  times  300  bu.  = 
$900.00. 

Producers  on  a  farm  who  are 
participating  in  an  ARP  or  a  land 
diversion  program  may  market,  barter, 
or  use  excess  wheat  or  feed  grains  in  a 
year  subsequent  to  the  year  they  were 
produced,  in  an  amount  that  reflects 
what  would  be  expected  to  be  produced 


on  acreage  that  the  producers  agree  to 
devote  to  approved  conservation  uses 
(in  excess  of  any  acreage  reduction  or 
land  diversion  requirements)  during  a 
crop  year. 

The  total  current  year  production 
from  enrolled  wheat  and  feed  grain 
crops  shall  be  eligible  for  nonrecourse 
loans  and  entry  into  the  farmer  owned 
reserve  (FOR)  if  the  FOR  becomes 
available.  Any  commodity  that  is 
forfeited  to  CCC  is  considered  marketed. 

This  interim  rule  establishes  7  CFR 
part  1416  to  set  forth  the  terms  and 
conditions  of  the  VPLP  with  which  a 
producer  must  comply  in  order  to  be 
eligible  for  benefits  of  the  wheat  and 
feed  grains  programs  for  the  1994  and 
1995  crop  years. 

List  of  Subjects 

7  CFR  Part  718 

Acreage  allotments.  Marketing  quotas. 
Reporting  and  recordkeeping 
requirements. 

7  CFB  Parts  790  and  791 

Price  support  programs. 

7  CFR  Parts  1413  and  1414 

Acreage  allotments.  Cotton.  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation, 
Wheat. 

7  CFR  Part  1415 

Acreage  allotments.  Appeals,  Feed 
grains.  Loan  programs— Agriculture, 
Price  support  programs,  Reporting  and 
recordkeeping  requirements.  Soil 
conservation. 

7  CFR  Part  1416 

Acreage  allotments.  Feed  grains,  Loan 
programs— Agriculture,  Penalties.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  Soybeans, 
Warehouses,  Wheat. 

Accordingly,  chapters  VII  and  XIV  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  718— DETERMINATION  OF 
ACREAGE  AND  COMPUANCE 

1.  The  authority  citation  for  7  CFR 
part  718  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1373  and  1374;  15 
U.S.C  714b  and  714c. 

2.  Section  718.1  is  revised  to  read  as 
follows: 

§  71 8.1    Paperwork  Reduction  Act  assigned 
number. 

Information  collection  requirements 
contained  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 


of  44  U.S.C.  35.  and  assigned  OMB  Nos. 
0560-0004  and  0560-0092. 

3.  Section  718.2  is  revised  to  read  as 
follows: 

§718.2    Applicability. 

The  provisions  of  this  part  apply  to 
compliance  determinations  for  the  1994 
and  subsequent  crop  years  as  authorized 
by  the  Agricultural  Adjustment  Act  of 
1938.  as  amended,  the  Agricultural  Act 
of  1949.  as  amended,  and  the 
Commodity  Credit  Corporation  Charter 
Act,  as  amended,  with  respect  to  the 
programs  administered  by  the 
Agricultural  Stabilization  and 
Conservation  Service.  (ASCS),  through 
State  and  county  Agricultural 
Stabilization  and  Conservation  (State 
and  county  committees)  committees. 

4.  In  §  718.3,  paragraph  (b)  is 
amended  by  removing  the  definitions 
for  "Director"  and  "Reporting  date." 
and  revising  the  definitions  for 
"maintenance  default",  "nonprogram 
crop",  "reported  acreage",  "reporting 
date",  and  "standard  payment 
reduction"  and  adding  definitions  for 
"Crop  reporting  and  disposition  date" 
and  "measurement  service  guarantee"  to 
read  as  follows: 

S  718.3    Definitions. 

*        •        *        *        » 

(b)*  •  * 


Crop  reporting  and  disposition  date. 
Dates  established  by  the  Deputy 
Administrator,  State  and  County 
Operations  (Deputy  Administrator), 
ASCS,  representing: 

(1)  The  final  date  to  report  crop 
acreages;  and 

(2)  The  final  disposition  date  to 
dispose  of  excess  crop  acreages.  The 
final  crop  disposition  date  shall  be  the 
earlier  of: 

(i)  The  applicable  final  crop  reporting 
date;  or 

(ii)  45  days  prior  to  the  normal 
harvesting  date  unless,  for  an  acreage  of 
small  grain  only,  an  extension  is  granted 
in  accordance  with  §  718.22(c)  of  this 
title. 

Maintenance  default.  A  failure  by  the 
producer  to  properly  maintain  acreage 
designated  as  ACR,  CU  for  payment,  or 
CRP  as  provided  in  parts  1413  and  1410, 
respectively,  of  this  title. 

Measurement  service  guarantee.  A 
producer  who  requests  and  pays  for  an 
authorized  ASCS  representative  to 
measure  acreage  may  use  such 
measurement  for  ASCS  and  CCC 
program  participation  unless  the 
producer  takes  action  to  adjust  the 
measured  acreage.  If  the  producer  has 
taken  no  such  action,  and  the  measured 
acreage  is  later  discovered  to  be 


incorrect,  the  acreage  determined 
pursuant  to  the  measurement  service 
will  be  used  for  program  purposes  for 
that  program  year. 

Nonprogram  crop.  Any  crop  other 
than  a  program  crop,  ELS  cotton, 
oilseed,  industrial  or  other  crop  as 
provided  in  part  1413  of  this  title. 

Reported  acreage.  The  acreage 
reported  by  the  farm  operator,  farm 
owner,  or  a  properly  authorized  agent 
on  form  ASCS-578.  Report  of  Acreage. 
*        •        *        •        • 

Standard  payment  reduction.  A 
reduction  in  a  producer's  program 
benefits  made  pursuant  to  §  718.22  or  as 
provided  in  parts  1410  and  1413  of  this 
title. 


5.  Section  718.10  is  amended  by 
revising  paragraph  (a)(4)  and  adding 
paragraphs  (a)(7)  and  (d)  to  read  as 
follows: 

§  718.10    State  committee  responsibilities. 

(a)  •  •  • 

(4)  Establish: 

(i)  Disposition  dates  for  crops  that  are 
no  later  than  the  applicable  final 
reporting  dates  set  forth  in  §  718.22; 

(ii)  Normal  planting  periods  for  crops; 

(7)  Adjust  the  per  acre  rate  for  acreage 
in  excess  of  25  acres  to  reflect  the  actual 
cost  involved  when  performing 
measurement  service  from  aerial  slides. 

(d)  The  cost  of  furnishing 
reproductions  of  aerial  or  other 
photographs,  mosaics,  and  maps  to 
farmers,  govemmental  agencies,  and 
others  is  as  follows: 

(1)  Free  upon  request  to  the  farm 
operator,  landowner.  Federal  Crop 
Insurance  Corporation  (FCIC)  and 
reinsured  companies,  including  their 
agents  or  adjusters,  if  needed  for  loss 
adjustment.  Soil  Conservation  Service 
(SCS)  for  highly  erodible  land  and 
wetland  determinations.  Farmers  Home 
Administration,  and  other  Federal  or 
State  Agencies  to  perform  their  official 
duties  in  making  ASCS  program 
determinations; 

(2)  At  the  rate  determined  by  ASCS  to 
cover  the  costs  of  making  such  items 
available. 

6.  Section  718.12  is  amended  by 
revising  paragraph  (a)(2)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§718.12    Authority  for  fami  entry  and 
securing  information. 

(a)"* 

(2)  Secure  from  producers  data  which 

are  necessary  to  keep  current  the  farm 


59288  Federal  Register  /  VoL  59,  No.  220  /  Wednesday,  November  16,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  220  /  Wednesday,  November  16,  1994  /  Rules  and  Regulations  59289 


records  located  in  the  county  ASCS 
oHice  or  which  are  a  requirement  to 
obtain  program  benefits  under  any 
mandatory  or  voluntary  program 
administered  by  ASCS. 

(b)  If  a  form  operator,  owner,  or  other 
producer  refuses  to  permit  entry  for  the 
purpose  of  ascertaining  acreage  or 
production  or  determining  adherence  to 
any  other  program  requirement  under 
any  mandatory  or  voluntary  program  for 
which  such  determinations  are  required, 
the  county  executive  director  shall 
notify  the  farm  operator  in  writing  as 
soon  as  possible  that,  unless  the  farm 
operator  advises  the  county  office 
within  15  days  after  the  date  of  such 
notice  that  such  operator  will  permit 
entry  and  inspection  on  the  farm  and 
pay  the  cost  thereof,  the  following 
consequences,  as  applicable,  will  apply 
until  such  time  as  the  operator  permits 
such  entry  and  inspection: 

*  •        •        *        * 

7.  Section  718.13  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§718.13    Denial  of  program  l>eneAts. 

(a)  •  •  • 

(3)  Fails  to  maintain  acreage 
designated  as  ACR,  CU  for  payment,  or 
CRP  as  provided  in  parts  1413  and  1410, 
respectively,  of  this  title. 

•  •        •        •        • 

8.  Sefjtion  718.21  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  71 8.21    Measurement  services. 

«         *         •         *         * 

(b)  The  acreage  requested  to  be 
measured  by  staking  and  referencing 
shall  not  exceed  the  effective  farm 
allotment  for  marketing  quota  crops  or 
maximum  permitted  acreage  for 
program  crops  plus  the  available  flex 
acreage  with  respect  to  other  program 
crops  enrolled  in  that  crop's  production 
adjustment  program  for  that  year. 
***** 

(e)  When  a  measurement  service 
reveals  acreage  in  excess  of  the 
permitted  acreage  plus  the  available  flex 
acreage  with  respect  to  other  program 
crops  enrolled  in  that  crop's  production 
adjustment  program  for  that  year,  the 
producer  must  do  either  of  the  following 
in  order  to  keep  the  measurement 
ser\'ice  guarantee: 

(1)  Destroy  the  excess  acTeage  and  pay 
for  an  authorized  employee  of  ASCS  to 
verify  destruction, 

(2)  Pay  for  measurement  servi(»  for  an 
authorized  employee  of  ASCS  to  verify 
destruction  of  an  acreage  of  another 
crop  on  the  farm  that  is  enrolled  in  a 
production  adjustment  prc^ram  equal  to 


the  excess  acreage,  if  such  other  crop 
acreage  is  within  permitted  acreage 
established  for  the  farm  for  that  crop. 

9.  Section  718.22  is  revised  to  read  as 
follows: 

§  718^    Acreage  reports. 

(a)  To  be  eligible  iar  program  benefits, 
a  report  of  acreage  shall  be  required  for 
all  cropland  on  farms  that  produce  an 
agricultural  comnaodity  that  includes: 

(1)  Number  of  acres, 

(2)  Land  use, 

(3)  Production,  including  zero 
production, 

(4)  Prevented  or  failed  acreage, 

(5)  Crop  disposition,  if  required 
according  to  7  CFR  1413.21,  and 

(6)  Other  program  requirements. 

(b)  The  reports  required  under 
paragraph  (a)  of  this  section  shall  be 
timely  filed  by  the  farm  operator,  farm 
owner,  or  a  duly  authorized 
representative  with  the  county 
committee  by  the  final  reporting  date 
applicable  to  the  crop  as  established  by 
the  county  committee.  Such  final 
reporting  dates  are  available  at  the 
applicable  State  and  county  ASCS 
offices. 

(c)  Small  grain  acreage  may  be 
destroyed  beyond  the  crop  disposition 
date  by  haying  or  grazing  provided  the 
farm  operator,  prior  to  using  or 
delivering  for  sale  hay  derived  from 
such  small  grain  acreage: 

(1)  Requests  an  extension  in  writing 
by  the  crop  disposition  date;  and 

(2)  Pays  a  fee  to  cover  the  cost  of  a 
farm  visit  by  an  authorized  ASCS 
emplovee  to  verify  that: 

(i)  The  small  grain  acreage  was  cut  for 
hay  before  reaching  hard  dough  stage; 
and 

(ii)  None  of  the  small  grain  acreage 
was  harvested  as  grain. 

(d)  Acreage  reports  are  not  reqriired  to 
obtain  hurley  tobacco  benefits, 
including  types: 

(1)  32;  Maryland  tobacco  produced  in 
a  quota  area  on  a  farm  that  had  a 
Maryland  quota  in  effect  when  quotas 
on  Maryland  tobacco  were  in  effect. 

(2)  41;  Cigar-filler  tobacco  produced 
in  Pennsylvania. 

(3)  61;  Cigar-wrapper  tobacco 
produced  in  Connecticut  or 
Massachusetts. 

(4)  65;  Cigar-wrapper  tobacco 
produced  in  Georgia  or  Florida. 

(e)  Peanut  producers  shall  provide  the 
county  office  evidence  of  disposition  of 
any  peanuts  that  are  kepi  on  the  farm, 
including: 

(1)  Type  and  quantity  for  use  for  seed 
on  any  farm  in  which  the  producer  has 
an  interest. 

(2)  Type,  quantity,  names,  and 
addresses  of  purchases  for  peanuts  sold 
or  given  to  others. 


(f)  Peanut  producers  shall  provide  the 
county  ofilce  information  for  acquisition 
of  seed  peanuts  from  other  sources, 
including: 

(1)  Name  and  address  of  person  who 
sold  or  gave  producer  the  peanuts. 

(2)  Type,  farmer's  stock  or  shelled 
basis,  and  quantity. 

(3)  Acquisition  date. 

(g)  Acreage  and  land  use  reports  shall 
be: 

(1)  Used  to  determine  program 
eligibility  and  benefits. 

(2)  On  form  ASCS-578.  Report  of 
Acreage. 

10.  Section  718.24  is  amended  by 
revising  the  introductory  text  and 
adding  paragraphs  (d).  (e),  (0,  and  (g)  Jo 
read  as  follows: 

§718.24    Revised  reports. 

The  farm  operator  may  revise  a  report 
of  acreage  to  change  the  acreage 
reported  if  the  county  committee 
determines  that  the  revision  does  not 
have  an  adverse  impact  on  the  program. 
Revised  reports  shaJl  be  filed  and 
accepted: 
*        *        *  .      *        • 

(d)  For  a  farm  enrolled  in  the  ARP,  if 
the  requirements  of  paragraph  (a)  of  this 
section  have  been  met  as  well  as  the 
following: 

(1)  The  producer  was  in  compliance 
with  all  other  program  requirements  by 
the  earlier  of  the  final  disposition  date 
or  the  established  reporting  date  for  the 
crop, 

(2)  The  producer  met  all  ACR  and  CU 
for  payment  requirements  for  the  rjop 
as  provided  in  part  1413  of  this  title. 

(e)  For  requests  to  hay  and  graze  small 
grains  beyond  the  disposition  date  made 
according  to  §  718.22(c). 

(f)  For  excess  ACR  resultii^  from  an 
acreage  determination,  the  farm  operator 
may  request  in  writing  that  the  excess 
ACR  be  released  at  any  time. 

(g)  Other  acreage  may  be  substituted 
for  previously  reported  ACR  if  the: 

(1)  Designated  ACR  is  later  approved 
for  CRP  acreage,  or 

(2)  The  farm  operator  pays  an 
inspection  fee  for  an  authorized  ASCS 
employee  to  witness  the  destruction  of 
hay  production  on  an  acreage  that  has 
been  swathed  before  being  designated  as 
ACR,  and  all  of  the  following  conditions 
are  met: 

(i)  The  farm  is,  and  was,  as  of  the  final 
reporting  date,  in  compliance  with  all 
eligibility  and  minimum  size  and  width 
requirements  as  provided  in  part  1413 
of  this  title, 

(ii)  The  acreage  has  not  been  found 
out  of  compliance  through  a  spot  check, 

(iii)  The  farm  operator  pays  an 
inspection  fee  for  an  authorized  ASCS 
employee  to  inspect  the  original  and 


substituted  acreage.  A  fee  is  not  charged 
for  substituted  ACR  to  CRP  acreage. 

11.  Section  718.25  (a)  is  revised  to 
read  as  follows: 

§  718.25    Reporting  out  of  compliance. 

(a)  A  program  crop  exceeds  the  sum 
of  the  maximum  acreage  permitted  and 
the  available  flex  from  other 
participating  crops  in  ARP. 

•        •        •        •        • 

12.  Section  718.26  is  amended  by 
revising  paragraphs  (a),  (b)(3)  through 
(b)(8),  adding  paragraphs  (b)(9)  and 
(b)(10).  and  revising  paragraph  (c)  to 
read  as  follows: 

§718.26    Farm  inspections. 

(a)  A  representative  number  of  farms 
selected  shall  be  inspected  hyan 
authorized  representative  of  ASCS  to 
ascertain  the  acreage  or  production,  or 
to  determine  adherence  to  any 
requirement  specified  as  a  prerequisite 
for  obtaining  benefits  under  ARP,  CRP. 
disaster  programs,  and  highly  erodible 
and  wetland  provisions  under  part  12  of 
this  title. 

(b)"  *  * 

(3)  A  farm  on  which  the  county 
committee  determines  an  estimate  of 
production  is  needed  to  properly 
administer  the  program  for  any 
marketing  quota  crop. 

(4)  A  farm  for  which  an  acreage  report 
shows  nonquota  tobacco  produced  in  a 
State  where  marketing  quotas  are  in 
effect  for  any  kind  of  tobacco. 

(5)  Farms  that  have  an  effective  fiue- 
cured  tobacco  allotment. 

(6)  Farms  on  which  there  is 
unmarketed  tobacco. 

(7)  Farms  on  which  no  tobacco  is 
grown  that  have  zero  effective  allotment 
for  dark  air-cured  and  fire-cured 
tobacco. 

(8)  A  farm  for  which  a  review  of  the 
production  evidence  submitted  by  the 
operator  indicates  that: 

(i)  Data  is  not  valid. 

(ii)  Reported  production  is  not 
reasonable  when  compared  to  other 
farms  in  the  area. 

(9)  Farms  for  which  production 
evidence  is  submitted  to  document  farm 
and  warehouse  stored  production, 
actual  yields,  and  girmer  and  buyer 
records. 

(10)  Farms  for  which  an  ASCS-574. 
Application  for  Disaster  Credit,  is  filed 
for  prevented  or  failed  acreage  credit. 

(c)  County  offices  may  conduct 
additional  farm  inspections  when 
evidence  indicates  possible 
noncompliance  with  any  requirement 
specified  as  a  prerequisite  for  obtaining 
program  benefits. 


13.  Section  718.40  is  amended  by 
revising  paragraphs  (d)(1).  (d)(2).  and 
(e)(1)  to  read  as  follows: 

§718.40   Tolerance  and  variance  rules 
applical>ility. 

•  •        •        •        * 

(d)  •  *  • 

(1)  For  individual  crop  acreages  or 
program  requirements,  except  for 
tobacco,  the  larger  of  1.0  acre  or  5 
percent  of  the  reported  acreage,  but  not 
to  exceed  50  acres. 

(2)  For  farms  vdth  com  and  grain 
sorghum  crop  acreage  bases  that  are 
enrolled  in  a  production  adjustment 
program,  the  larger  of  1.0  acre  or  5 
percent  of  the  combined  reported 
acreage,  not  to  exceed  50  acres. 

•  •        •        *        * 

(e)  With  resf)ect  to: 

(1)  Individual  crop  acreages  or 
program  requirements,  except  for 
tobacco,  the  applicable  requirements 
shall  be  considered  to  have  been  met  if: 

(i)  The  determined  acreage  for  each 
crop  does  not  differ  fi-om  the  reported 
acreage  by  more  than  the  tolerance,  and 

(ii)  A  determination  of  good  faith  has 
been  made  by  the  county  committee. 

*  •        *        •        • 

14.  Section  718.42  is  amended  by 
revising  paragraph  (b)(2)  and  adding 
paragraph  (b)(3)  to  read  as  follows: 

§  71 8.42    Skip  rows  and  strip  crops. 

*  *        •        •        • 

(b)  '  •  * 

(2)  If  the  distance  between  the  rows  is 
32  inches  or  wider  and  the  strips  of  idle 
land  are  at  least  60  inches  but  less  than 
64  inches,  the  producer  has  the  option 
to  consider  the  crop  as  either  solid 
planted  or  skip  row  if  the  producer  has 
a  history  of  planting  32-inch  or  wider 
rows. 

(3)  The  COC  shall  determine  history 
of  32-inch  or  wider  rows  by  verifying 
that  cotton  acreage  has  been  planted  in 
32-inch  or  wider  rows  in  past  years  and 
reported; 

(i)  On  the  acreage  report, 
(ii)  To  FCIC. 

(iii)  To  other  State  or  Federal 
Agencies. 

•  *  *  •  tk 

15.  Section  718.43  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3), 
redesignating  paragraph  (b)  as  (c), 
adding  new  paragraph  (b)  and  revising 
the  newly  designated  paragraph  (c)  to 
read  as  follows: 

§718.43    Deductions. 

(a)  •  •  * 

(2)  For  tobacco,  three-hundredths 
acre,  except  that  turn  areas,  terraces, 
permanent  irrigation  and  drainage 
ditches,  sod  waterways,  noncropland. 


and  subdivision  boundaries  each  of 
vvhich  is  at  least  30  inches 
(approximately  3.8  links)  in  width  may 
be  combined  to  meet  the  0.03-acre 
minimum  requirement. 

(3)  For  all  other  crops  and  land  uses, 
one-tenth  acre.  Turn  areas,  terraces, 
permanent  irrigation  and  drainage 
ditches,  sod  waterways,  noncropland, 
and  subdivision  boundaries  each  of 
which  is  at  least  30  inches 
(approximately  3.8  hnks)  in  width  and 
each  of  which  contain  0.1  acre  or  more 
may  be  combined  to  meet  any  larger 
minimum  prescribed  for  a  State  in 
accordance  with  §  718.10(b). 

(b)  If  the  area  not  devoted  to  the  crop 
or  land  use  is  located  within  the  planted 
area,  then  consider  the  part  of  any 
perimeter  area  that  is  more  than  33  links 
in  width  to  be  an  internal  deduction  if 
the  standard  deduction  is  used. 

(c)  A  standard  deduction  of  three 
percent  of  the  area  devoted  to  a  row 
crop  and  zero  percent  of  the  area 
devoted  to  a  close-sown  crop  may  be 
used  in  lieu  of  measuring  the  acreage  of 
turn  areas.  The  COC  may  use.  up>on 
approval  by  the  STC,  a  different 
percentage  when  the  three  percent  or 
zero  percent  deduction  does  not 
adequately  reflect  the  normal  cultural 
practice  in  the  county. 

16.  Section  718.45  is  revised  to  read 
as  follows: 

§  718.45    Notice  of  measured  acreage. 

Written  notice  of  measured  acreage 
shall  be  on  form  ASCS-468.  Notice  of 
Determined  Acreage  and  shall  constitute 
notice  to  all  interested  producers  on  the 
farm.  The  county  committee  shall 
furnish  such  notice  to  each  farm 
operator  when  a  farm  is  measured, 
remeasured.  or  checked  for  adjustment 
credit. 

17.  Section  718.46  is  revised  to  read 
as  follows: 

§  71 8.46    Producer  reliance  on  previous 
determinations. 

If.  in  reporting  an  acreage,  a  producer 
relies  in  good  faith  on  an  acreage 
previously  determined  for  that  crop  year 
by  an  employee  of  ASCS  (except  acreage 
determined  from  data  furnished  by  the 
producer)  and  the  acreage  is 
subsequently  determined  by  the  county 
committee  to  be  incorrect,  the  county 
committee  shall  consider  the  acreage  on 
which  the  producer  relied  to  be  correct 
for  that  program  year  upon  obtaining 
satisfactory  proof  from  the  producer  that 
such  producer  relied  in  good  faith  upon 
the  incorrect  determination.  However, 
the  county  committee  may  use  the 
correct  data  if  the  producer  would  be 
adversely  affected  by  an  error  in 
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producer  service  provided  under 
§718.21. 

18.  Section  718.47  is  amended  by 
revising  paragraphs  (a),  (bKl)(i).  and 
(b)(l)(ii)  to  read  as  follows,  and 
removing  paragraph  (d). 

§718.47    RadetamUnattons. 

(a)  A  redetermination  of  crop  and 
land  use,  acreage,  appraised  yield,  or 
farm-stored  production  for  a  farm  may 
be  initiated  by  the  county  committee, 
State  committee,  or  Deputy 
Administrator  at  any  time.  Such 
redeterminations  may  also  be  initiated 
by  a  producer  who  has  an  interest  in  the 
farm  upon  filing  a  request  within  15 
days  after  the  date  of  the  notice 
furnished  the  farm  operator  in 
accOTdance  with  §  718.44  or  within  five 
days  after  the  initial  appraisal  of  the 
yield  of  a  crop  or  before  any  of  the  farm- 
stored  production  is  removed  firom 
storage  and  upon  payment  of  the  cost  of 
making  such  redetermination.  A 
redetermination  shall  be  undertaken  in 
the  manner  prescribed  by  the  Deputy 
Administrator.  Such  redetermination 
shall  be  used  in  lieu  of  any  prior 
determinatioTL 

(b)  The  county  committee  shall  refund 
the  payment  of  the  cost  for  a 
redetermination  when,  because  of  an 
error  in  the  initial  determination: 

(D*  •  ' 

(i)  Five  percent  or  five  pounds  for 
cotton; 

(ii)  Five  percent  or  one  bushel  for 
wheat,  barley,  oats,  and  rye; 

19.  Part  790  is  revised  to  read  as 
follows: 

PART  790— INCOMPLETE 
PERFORMANCE  BASED  UPON 
ACTION  OR  ADVICE  OF  AN 
AUTHORIZED  REPRESENTATIVE  OF 
THE  SECRETARY 

Sec. 

790.1  Applicabilit\'. 

790.2  Action. 

790.3  Delegation  of  authority. 

790.4  Filing  of  request  for  consideration. 

AutlMiritY:  Sec.  326.  76  Stat.  631.  77  Stat. 
47,  79Stat."ll92;  7  U.S.C  1339a. 

§790.1    Applicability. 

This  part  is  applicable  to  all  programs 
set  forth  in  title  7  that  are  administered 
by  the  Agricultural  Stabilization  and 
Conservation  Service,  hereinafter 
referred  to  as  "ASCS"  under  which 
benefits  are  extended  or  payments  are 
made  to  farmers. 

§790.2    Actkm. 

(a)  Notwithstanding  any  other 
provision  of  law,  performance  rendered 
in  good  faith  based  upon  action  of  or 


information  provided  by  any  authorized 
representative  of  a  County  Committee  or 
State  Committee,  as  defined  in  part  719 
of  this  chapter,  may  be  accepted  by  the 
Administrator,  ASCS  (Executive  Vice 
President.  CCC),  the  Associate 
Administrator,  ASCS  (Vice  President. 
CCC).  or  the  Deputy  Administrator, 
State  and  County  Operations,  ASCS 
(Vice  President,  CCC),  as  meeting  the 
requirements  of  the  applicable  program, 
and  benefits  may  be  extended  or 
payments  may  be  made  therefor  in 
accordance  with  such  action  or  advice 
to  the  extent  it  is  deemed  desirable  in 
order  to  provide  fair  and  equitable 
treatment. 

(b)  The  provisions  of  this  part  shall  be 
applicable  only  if  a  producer  relied 
upon  the  action  of  a  county  or  State 
committee  or  an  authorized 
representative  of  such  committee  or 
took  action  based  on  information 
provided  by  such  representative.  TTie 
authority  provided  in  this  part  does  not 
extend  to  cases  where  the  producer 
knew  or  had  sufficient  reason  to  know 
that  the  action  or  advice  of  the 
committee  or  its  authorized 
representative  upon  which  they  relied 
was  improper  or  erroneous,  or  where 
the  producer  acted  in  reliance  on  their 
own  misunderstanding  or 
misinterpretation  of  program  provisions, 
notices,  or  advice. 

§  790.3    Detegation  of  auttrartty. 

The  State  committee  may.  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  State  and 
County  Operations  (DASCO),  exercise 
the  authority  provided  in  this  part  in 
programs  administered  by  the  ASCS  in 
cases  where  the  total  of  anv  payments 
and  benefits  extended  under  this  part 
does  not  exceed  $5,000. 

§  790.4    Filing  of  request  for  consideration. 

(a)  Any  person  who  feels  that  they  are 
entitled  to  consideration  under  the 
provisions  of  this  part  may  file  a  request 
with  the  county  committee,  or  (b)  the 
county  committee  may  submit  a  request 
for  consideration  to  the  State  committee 
without  a  specific  request  from  the 
producer  when  the  county  committee 
believes  that  the  producer  is  entitled  to 
consideration  under  the  provisions  of 
this  part. 

20.  Part  791  is  revised  to  read  as 
follows: 


PART  791— AUTHORITY  TO  MAKE 
PAYMENTS  WHEN  THERE  HAS  BEEN 
A  FAILURE  TO  COMPLY  FULLY  WITH 
THE  PROGRAM 

Sec. 

791.1  Applicability. 

791.2  The  making  of  loans,  purchases,  and 
payments  when  there  has  been  a  failure 
to  fully  comply  with  the  program. 

791.3  Delegation  of  authority. 
Authority:  Sec.  602.  79  Stat.  1206.  7  II.S.C 

1838;  sec.  379b,  84  Stat  1362,  7  U.S.C. 
1379b;  sec.  105.  84  Stat.  1368, 7  U.S.C.  1441 
note;  sec.  103.  84  Stat.  1374, 7  U.S.C  1444. 

§791.1    Applicability. 

This  part  is  applicable  to  the  wheat, 
feed  grain,  cotton,  and  rice  programs, 
and  to  all  other  programs  to  which  this 
part  is  made  applicable  by  individual 
program  regulations. 

§  791 .2    The  making  of  loans,  parchases, 
and  payments  when  there  has  t>een  a  failure 
to  fully  comply  with  the  program. 

In  any  case  in  which  the  failure  of  a 
producer  to  comply  fiilly  with  the  terms 
and  conditions  of  any  program  to  which 
this  part  is  applicable  precludes  tlie 
making  of  loans,  purchases,  or 
payments,  the  Deputy  Administrator, 
Stale  and  County  Operations  (DASCO), 
Deputy  Administrator,  Commodity 
Operations  (DACO).  and  National 
Appeals  Division  (NAD),  may, 
nevertheless,  authorize  the  making  of 
such  loans,  purchases,  or  payments  in 
such  amounts  as  determined  to  be 
equitable  in  relation  to  the  seriousness 
of  the  failure.  The  provisions  of  this  part 
shall  be  applicable  only  to  producers 
who  are  determined  to  have  made  a 
good  faith  effort  to  comply  fully  with 
the  terms  and  conditions  of  the  program 
and  rendered  substantial  performance. 
Any  person  who  feels  that  h  ^  or  she  is 
entitled  to  consideration  under  the 
provisions  of  this  part  may  file  a  request 
with  the  county  committee. 

§  791 .3    Delegation  of  authority. 

The  authority  contained  in  §  791.2  of 
this  title  may  be  redelegated  in  whole  or 
in  part. 

21.  Part  1413  is  revised  to  read  as 
follows: 

PART  1413— FEED  GRAIN,  RtCE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

Subpart  A— General  Provisions 
.Sec. 

1413.1  Applicability. 

1413.2  (xjmpliance  wiA  part  12  of  this  title, 
highly  erodible  land  and  wetland 
conservation  fHovisions. 

1413.3  Controlled  substance  vi«>Jation.s. 

1413.4  Administration. 
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1413. 5  Performance  based  upon  advice  or 
action  of  County  or  State  Committee. 

1413.6  Appeals. 

1413.7  Paperwork  Reduction  Act  assigned 
numbers. 

Subpart  B— Definition  of  Terms  Used  in 
This  Part 

1413.8  Definitions. 

Subpart  C — Planted  and  Considered 
Planted  Acreages 

1413.10  Planted  crop  acreages. 

1413.11  Considered  planted  acreages. 
1413.12—1413.14     (Reserved! 

Subpart  D — Farm  Program  Yields 

1413.15  Farm  program  payment  yields. 

1413.16  Establishing  crop  yields  for 
soybeans  and  minor  oilseeds. 

1413.17  Historical  Weighted  Yields  (HWV). 

1413.18  Irrigated  Acreage  Maximum  (1AM) 
far  determining  HWY's. 

1413.19  Submitting  production  evidence. 

1413.20  Reducing  yields. 

Subpart  E — Crop  Acreage  Bases 

1413.24  Crop  acreage  bases. 

1413.25  Participation  in  Conservation 
Reserve  Program. 

1413.26  Adjusting  CAB'S. 

1413.27  Conservation  compliance  CAB 
exchanges. 

1 41 3.2»— 1413.29    (Reservedl 

1413.30  Reconstitution  of  farms. 

1413.31  Notice  ofCAB's  and  yields. 

Subpart  F — Extra  Long  Staple  Cotton  Crop 
Acreage  Bases  and  Yields 

1413.34  ELS  cotton  counties. 

1413.35  ELS  cotton  CAB  s. 

1413.36  ELS  cotton  program  payment 
yields. 

1413.37  Submitting  ELS  cotton  production 
evidence. 

Subpart  G — Program  Options 

1 41 3.41  0/85/92  program  provisions  for 
wheat  and  feed  grains. 

1413.42  50/85/92  program  provisions  for 
upland  cotton  and  rice. 

1413.43  Planting  flexibility. 

Subpart  H — Program  Agreement  and 
Enrollment  Provisions 

1413.50  Requirements  for  program 
participation. 

1413.51  Successors  in  interest. 

141352  Misrepresentation  and  scheme  or 
device. 

141353  Required  acreage  reduction. 

1413.54  Acreage  reduction  program 
provisions. 

1413.55  Land  diversion. 

Sut>part  I — Acreage  Conservation  Reserve 
and  Consacving  Use  for  Payment 
Provisions 

1 4 1 3.60  Basic  rules  for  ACR  and  CU  for 
payment  acreage. 

1413.61  Eligible  land  for  ACR  and  CU  for 
pa>'ment  designation. 

1 4 1 3.62  Ineligible  land  for  ACR  and  CU  for 
payment  designation. 

1 4 1 3.63  Required  cover  crops  and  practices 
on  ACR. 


1413.64  Nationally  approved  cover  crops 
and  practices  for  ACR  and  CU  for 
payment  acreages. 

1413.65  Locally  approved  cover  crops  and 
practices  for  ACR  and  CU  for  payment 
acreages. 

1413.66  Use  of  ACR  and  CU  for  payment 
acreage. 

1413.67  Control  of  erosion,  insects,  weeds, 
and  rodents  on  ACR  and  CU  for  payment 
acreage. 

1413.68  Orchards. 

1413.69  Land  going  out  of  agricultural 
production. 

1413.70  Wildlife  food  plots  or  habitat. 

1413.71  Insufficient  ACR  acreage. 

1413.72  Destroyed  crop  acreage. 

1413.73  (Reservedl 

1413.74  Reduction  in  ACR. 

1413.75  Skip  rows. 

Subpart  J — Payment  Provisions 

1413.100  Determination  of  farm  payment 
acreage. 

1413.101  General  payment  provisions. 

1413.102  Advance  payments. 

1413.103  E<!tablished"(targetl  prices. 

1413.104  Deficiency  payments. 

1413.105  Timing  and  calculation  of 
deficiency  payments. 

1413.106  Division  of  payments. 

1413.107  Provisions  relating  to  tenants  and 
sharecroppers. 

1413.108  Offsets  and  assignments. 

1413.109  Payments  by  commodities  and 
commodity  certificates  and  refunds. 

1413.110  Malting  barley. 

Subpart  K— Prevented  Planting  and  Failed 
Acreage  Credit 

1413.121  Disaster  credit 

1413.122  Eligibility  for  regular  prevented 
planting  and  reduced  yield  payments. 

1413.123  Regular  disaster  payment 
computations. 

Authority:  7  U.S.C.  1308, 1308a.  1309, 
1441-2.  1444-2,  1444f.  1445b-3a,  1461- 
1469;  15  U.S.C.  714b  and  714c. 

Subpart  A — General  Provisions 

§  1413.1    Applicability. 

The  regulations  in  this  part  applicable 
to  the  Commodity  Credit  Corporation 
(CCC)  1994  and  1995  feed  grain,  rice, 
extra  long  staple  (ELS),  and  wheat 
programs,  and  the  1994  through  1997 
upland  cotton  programs.  Producers  of 
these  commodities  who  enter  into 
agreements  with  the  CCC  and  fully 
comply  with  the  terms  of  such 
agreements  and  the  provisions  of  this 
part  are  eligible  for  program  benefits. 
The  programs  are  conducted  throughout 
the  United  States,  including  Puerto 
Rico. 

§1413.2    Compliance  with  part  12  of  this 
title,  highly  erodible  land  and  wetland 
conservation  provisions. 

Whenever  a  producer,  or  a  person 
affiliated  with  such  producer,  is 
determined  to  be  ineligible  in 
accordance  with  part  12  of  this  title. 


such  producer  shall  be  ineligible  for  any 
payments  under  this  part  and  shall 
rehind  any  payments  already  received 
in  accordance  with  §  1413.101(f). 

§  141 3.3    Controlled  substance  violations. 
In  accordance  with  the  regulations  in 
part  796  of  this  title,  payments  shall  not 
be  made  to  program  participants  who 
are  convicted  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  as 
defined  in  part  796. 

§1413.4    Administration. 

(a)  The  programs  are  administered 
under  the  general  supervision  of  the 
Administrator,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  and  shall  be  carried  out  in  the 
field  by  State  and  county  Agricultural 
Stabilization  and  Conservation 
committees  (herein  called  "State  and 
county  committees'"). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  part. 

(c)  The  State  committee  shall  take  any 
action  required  by  these  regulations 
which  has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  the  regulations  of 
this  part,  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  the  regulation  of  this 
part. 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Administrator,  ASCS.  or  a 
designee,  from  determining  any 
question  arising  under  the  program  or 
from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(e)  The  Deputy  Administrator  may 
authorize  State  and  county  committees . 
to  waive  or  modify  deadlines  and  other 
program  requirements  in  cases  where 
lateness  or  failure  to  meet  such  other 
requirements  does  not  affect  adversely 
the  operation  of  the  program. 

(f)  A  representative  of  C(X  may 
execute  a  CCC-4 77.  Intention  to 
Participate  in  the  1995  Price  SupfKJrt 
and  Production  Adjustment  Programs 
only  under  the  terms  and  conditions 
determined  and  announced  by  the 
Executive  Vice  President,  CCC.  Any 
CCC-477  which  is  not  executed  in 
accordance  with  such  terms  and 
conditions,  including  any  purported 
execution  prior  to  the  date  authorized 
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by  the  Executive  Vice  President,  CCC, 
shall  be  null  and  void  and  shall  not  be 
considered  to  be  an  agreement  between 
CCC  and  the  operator  and  any  other 
producer  on  the  farm. 

§1413.5    Performance  based  upon  advice 
or  action  of  County  or  State  Committee. 

The  provisions  of  part  791  of  this  title 
with  respect  to  performance  based  upon 
action  or  advice  of  any  authorized 
representative  of  the  Secretary  shall  be 
applicable  to  this  part. 

§1413.6    Appeals. 

(a)  A  producer  enrolled  in  the 
programs  conducted  in  accordance  with 
this  part  may  obtain  reconsideration  and 
review  of  any  determination  made 
under  this  part  in  accordance  with  the 
appeal  regulations  found  at  part  780  of 
this  title. 

(b)  With  respect  to  farm  program 
payment  yields,  determinations  made 
before  December  23, 1985,  are  not 
appealable. 

§  1413.7    Paperwork  Reduction  Act 
assigned  numtMrs. 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
35,  and  assigned  OMB  Nos.  0560-0004 
and  0560-0092. 

Subpart  B — Definitions  of  Terms  Used 
in  This  Part 

§1413.8    Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  program  administration. 
The  terms  defined  in  part  719  of  this 
title  governing  the  reconstitution  of 
farms  shall  also  be  applicable,  except 
where  those  definitions  conflict  with 
the  definitions  set  forth  in  this  section. 

Acreage  conservation  reserve  (ACR) 
means  the  acreage  which  is  required  to 
be  taken  out  of  production  and 
maintained  according  to  §  1413.67. 

Acreage  for  payment  means  the 
acreage  used  to  compute  deficiency 
payments  for  the  crop  for  the  farm  as 
determined  in  accordance  with 
§  1413.104(d)  and  (e). 

Acreage  reduction  program  (ARP) 
means  a  land  retirement  system  in 
which  participating  producers  agree  not 
to  plant  a  specified  number  of  acres  for 
cotton,  feed  grains,  rice,  and  wheat  in  a 
program  year  in  return  for  the  right  to 
obtain  deficiency  payments,  price 
support  loans,  and  other  program 
benefits. 

Actual  ELS  cotton  yield  per  acre 
means  the  acceptable  net  production 


divided  by  harvested  acreage  for  the 
year. 

Approved  nonprogram  crops  (ANPC) 
means  specified  crops  of  dry  peas 
(Austrian  peas,  wrinkled  seed,  green, 
yellow,  and  umatilla)  and  lentils,  that 
producers  are  allowed  to  plant  and 
harvest  and  receive  planted  and 
considered  planted  credit  on  up  to  20 
percent  of  wheat  or  feed  grain  crop 
acreage  base,  but  not  on  acreage  that  is 
part  of  a  rice  or  upland  cotton  acreage 
base. 

Conserving  uses  (CU)  means  all  uses 
during  a  year  of  cropland  as  defined  in 
part  719  of  this  title  except  for: 

(1)  Acreage  of  crops  planted  for 
harvest  or  use  during  the  current  crop 
year,  which  shall  include: 

(i)  A  crop  of  rice,  upland  cotton,  feed 
grains,  wheat,  or  ELS  cotton; 

(ii)  A  crop  of  oilseeds; 

(iii)  Any  nonprogram  crop; 

(iv)  IOC's: 

(v)  Any  crop  for  which  price  support 
is  available  through  loans  and  purchases 
in  accordance  with  chapter  XIV  of  this 
title;  and 

(vi)  Any  acreage  which  is  harvested 
for  green  chop,  hay,  forage,  silage,  or 
haylage  in  a  State  where  the  State 
committee,  after  consulting  with 
interested  parties,  has  determined  that 
haying  of  conserving  use  acreage 
designated  to  a  program  crop  for 
payment  purposes  under  §  1413.104 
shall  not  be  permitted. 

(2)  Acreage  which  is  not  available  to 
be  cropped  in  the  current  year  because: 

(i)  Ota  contract  under  the  Water  Bank 
Program  in  accordance  with  part  752  of 
this  title; 

(ii)  Of  an  agreement  under  the  Great 
Plains  Conservation  Program  in 
accordance  with  part  631  of  this  title; 

(iii)  Of  a  contract  under  the 
Conservation  Reserve  Program  (CRP)  in 
accordance  with  part  704  of  this  title; 

(iv)  The  acreage  is  designated  as  ACR 
acreage  for  the  current  year;  or 

(v)  The  acreage  is  subject  to  a 
restrictive  easement  which  prohibits  its 
use  for  program  crops. 

(3)  Any  land  which  the  producer  was 
prevented  fi"om  planting  to  a  crop  of 
rice,  upland  or  ELS  cotton,  feed  grains, 
or  wheat  and  which  is  considered  as 
planted  to  such  crop  for  the  purpose  of 
computing  crop  acreage  bases  (CAB's); 

(4)  Any  acreage  which  is  determined 
to  be  ineligible  in  accordance  with 
§1413.62;  and 

(5)  Any  other  acreage  which  is  not 
available  to  be  cropped  in  the  current 
year  and  which  is  excluded  in 
accordance  with  §  1413.43. 

Corn  means  field  com  or  sterile  high- 
sugar  com.  Popcorn,  com  nuts,  blue 
com,  sweet  com,  and  com  varieties 
grown  for  decoration  uses  are  excluded. 


Cotton  means  upland  cotton  and  ELS 
cotton  meeting  the  definition  set  forth  in 
tlie  definitions  of  "upland  cotton"  and 
"extra  long  staple  (ELS)"  cotton  in  this 
section,  respectively,  and  excludes 
cotton  not  meeting  such  definitions. 

Current  year  means  the  program  year 
in  which  the  crop  with  respect  to  which 
payment  may  be  made  under  this  part 
would  normally  be  harvested,  or  the 
program  year  for  which  a  CAB  or  yield 
is  being  determined  o.  other  action 
being  taken,  which  n  ay  not  be  the  same 
as  the  calendar  year  in  which  action  is 
taken. 

Custom  farming  mejms  performing 
services  such  as  land  preparation, 
seeding,  cultivating,  applying 
agricultural  chemicals,  and  harvesting 
for  hire  with  renumeration  on  a  unit-of- 
work  basis  excluding: 

(1)  Harvesting  by  an  entity  engaged  in 
such  business; 

(2)  Applying  agricultural  chemicals 
by  an  entity  regularly  engaged  in  such 
business; 

(3)  Establishing  enduring 
conservation  measures,  such  as  land 
leveling,  terracing,  ditching,  and  tree 
planting  performed  by  an  entity 
regularly  engaged  in  such  business. 

Determined  acreage  means  the 
acreage  determined  in  accordance  with 
7  CFR  part  718.  If  the  acreage  is  not 
selected  for  spot-check  and  determined 
in  accordance  with  7  CFR  part  718,  the 
determined  acreage  shall  be  the  reported 
acreage  for  program  purposes. 

Disaster  means: 

(1)  A  condition  affecting  a  crop  to 
cause  prevented  planting  or  failed 
acreage  of  such  crop,  such  as  drought, 
excessive  moisture,  hail,  earthquake, 
freeze,  tornado,  hurricane,  typhoon, 
volcano,  excessive  wind,  excessive  heat, 
or  any  combination  thereof; 

(2)  Related  conditions  of  insect 
infestation,  plant  disease,  or  other 
deterioration  of  such  crop,  including 
aflatoxin,  that  is  accelerated  or 
exerbated  naturally  because  of  damaging 
weather  occurring  before  or  during 
harvest;  and 

(3)  Flooding  within  flood  or  flowage 
easement  areas. 

Farm  program  payment  yield  means 
the  yield  for  the  crop  for  the  farm  which 
is  determined  by  the  county  committee 
in  accordance  with  §  1413.15  adjusted 
to  reflect  any  determinations  made  with 
respect  to  such  yield  in  accordance  with 
part  780  of  this  title.  The  1985  farm 
program  payment  yield  means: 

(1)  The  yield  for  the  crop  for  the  farm 
which  was  determined  by  the  county 
committee  in  accordance  with  the 
regulations  in  this  part  which  were 
applicable  for  the  1985  crop  year;  or 


(2)  The  yield  for  the  crop  for  the  farm 
uhich  is  determined  in  accordance  with 
§  1413.15  if  no  yield  was  determined  for 
the  crop  for  the  farm  for  the  1985  crop 
year. 

Fanning  operations  and  practices 
means  the  integration  of  crops  and  crop- 
plant  variety  selection,  rotation 
practices,  tillage  systems,  soil 
conserving  and  soil  building  practices, 
nutrient  management  strategies, 
biological  control  and  integrated  pest 
management  strategies,  livestock 
production  and  management  systems, 
animal  waste  management  sy.stems, 
water  and  energy  conservation 
measures,  and  health  and  safety 
considerations. 

Final  disposition  date  means  the  date 
or  time  by  which  an  acreage  of  barley, 
wheat,  oilseeds,  or  oats  must  ffe 
disposed  of  in  order  that  such  acreage 
will  not  be  considered  as  barley,  wheat, 
oats,  or  oilseeds  for  harvest  or  by  which 
an  acreage  of  rye  or  similar  grain  must 
he  disposed  of  in  order  for  the  acreage 
lo  qualify  as  ACR  acreage  in  accordance 
with  §  1413.63  or  as  a  conserving  or 
conservation  use. 

Grain  sorghum  means  grain  sorghum 
of  a  feed  grain  or  dual  purpose  variety 
(including  any  cross  which,  at  all  stages 
of  growth,  has  most  of  the 
characteristics  of  a  feed  grain  or  dual 
purpose  variety).  Sweet  sorghum  is 
excluded  regardless  of  use. 

High  residue  program  crop  (HRC) 
moans  a  crop  of  barley,  com,  grain 
sorghum,  oats,  and  wheat  that  is  not 
harvested  for  silage. 

Industrial  and  other  crops  (IOC's)  are: 
castor  beans,  chia,  crambe,  crotalaria, 
cuphea.  guar,  guayule.  hesperaloe, 
kenaf.  lesquerella,  meadowfoam, 
milkweed,  plantago,ovato,  and  sesame, 
or  other  crops  as  designated  by  the 
Secretary.  Individual  State  ASC 
Committees  may  remove  individual 
crops  of  IOC's  from  the  list  permitted  in 
such  State. 

Landlord  means  an  individual,  entity, 
or  joint  operation  that  rents  or  leases 
land  to  another  individual,  entity,  or 
joint  operation  according  to  7  CFR  part 
719. 

l^w  residue  crop  (LRC)  means  a  crop 
of  barley,  com,  grain  sorghum,  oats,  or 
wheat  that  has  been  harvested  for  silage, 
and  cotton.  A  crop  of  soybeans  is 
considered  a  low  residue  crop. 

Morfcef/ngyeor  means  the  12-month 
period  beginning  in  the  current  year  and 
ending  the  next  year  as  follows: 

(1)  For  barley,  oats,  and  wheat,  June 
1  through  May  31. 

(2)  For  cotton  and  rice,  August  1 
liirough  July  31. 

(3)  For  com  and  grain  sorghum. 
September  1  through  August  31. 


Maximum  payment  acres  for  wheat, 
feed  grains,  upland  cotton,  and  rice 
means  85  percent  of  the  crop  acreage 
base  for  the  crop  for  the  farm  less  the 
required  ACR. 

Minor  means  an  individual  who  is  not 
at  least  18  years  of  age  on  or  before  the 
status  date,  as  established  by  part  1497 
of  this  title,  of  the  current  calendar  year. 

Minor  oilseeds  means  acreages  of 
sunflowers,  safflowers,  mustard  seed, 
flaxseed,  rapeseed,  and  canola  that  are 
planted  for  harvest  as  seed,  or  volunteer 
acreages  of  such  crops  from  which  the 
seed  is  harvested. 

Nonprogram  crop  means  any  crop 
other  than  a  program  crop,  ELS  cotton, 
oilseed,  or  IOC  as  determined  in 
accordance  with  this  section. 

Nonrotation  means  the  planted  and 
considered  planted  acreage  of  a  crop 
that  is  generally  consistent  in  every  year 
on  a  farm. 

Operofor  means  an  individual,  entity, 
or  joint  operation  that  is  in  general 
control  of  the  farming  operations  on  the 
farm  during  the  program  year,  as 
determined  in  accordance  with  7  CFR 
part  719. 

Other  cotton  means  pure  strain 
varieties  of  the  barbadense  species,  any 
hybrid  thereof,  or  any  other  variety  of 
cotton  in  which  one  or  more  of  these 
varieties  predominate,  if  either  of  the 
following  applies: 

(1)  The  cotton  is  grown  in  a  county 
that  has  not  been  designated  as  an  ELS 
cotton  county;  or 

(2)  The  cotton  is  ginned  on  other  than 
roller-type  gins. 

Permitted  acres  for  wheat,  feed  grains, 
upland  and  ELS  cotton,  and  rice  means 
the  CAB  minus  the  reouired  ACR. 

Person  means  an  individual,  joint 
stock  company,  corporation,  estate  or 
tmst.  association,  or  other  legal  entity, 
except  that  two  or  more  entities  shall  be 
combined  as  one  person  in  accordance 
with: 

(1)  The  regulations  found  at  part  1497 
of  this  chapter  for  the  purpose  of 
administering  maximum  payment 
limitation  provisions  of  the  Food 
Security  Act  of  1985; 

(2)  The  regulations  found  at  part  796 
of  this  title  for  the  purpose  of 
administering  the  provisions  of  the 
Food  Security  Act  of  1985  with  respect 
to  the  production  of  controlled 
substances;  and 

(3)  The  regulations  found  at  part  12  of 
this  title  pertaining  to  the  highly 
erodible  land  and  wetland  provisions 
(commonly  known  as  "sodbuster  and 
swampbuster"  provisions)  of  the  Food 
Security  Act  of  1985. 

Producer  means  an  individual,  entity, 
or  joint  operation  that  shares  in  the  risk 
of  producing  the  crop,  and  is  entitled  to 


share  in  the  crops  available  for 
marketing  from  the  farm,  or  would  have 
shared  had  the  crops  been  produced. 

Program  benefits  means  loans, 
purchases,  and  payments  authorized  for 
a  program  crop. 

Program  crop  means  a  crop  of  wheat, 
com,  grain  sorghum,  oats,  barley, 
upland  cotton,  and  rice. 

Repeat  crop  means  the  same  crop 
planted,  harvested,  and  planted  again 
on  the  same  acreage.  A  second  crop 
must  be  planted  to  be  a  repeat  crop. 
Volunteer  crops  are  not  repeat  crops. 

Rice  means  rice  excluding  sweet, 
glutinous,  or  candy  rice  such  as  Mochi 
Gomi. 

S/innerropper  means  a  producer  who: 

(1)  Performs  work  concerning  the 
production  of  a  crop  under  the 
supervision  of  the  operator;  and 

(2)  Receives  a  share  of  the  crop  for 
labor. 

Small  grains  means  barley,  oats, 
wheat,  and  rye. 

Soybeans  means  any  variety  of 
soyl)eans,  except  laredo  and  edamame. 
which  is  planted  regardless  of  the 
intended  use. 

Tenonf  means  an: 

(1)  Individual,  entity,  or  joint 
operation,  usually  called  a  cash  tenant, 
fixed-rent  tenant,  or  standing-rent 
tenant,  who  rents  land  from  another  for 
a  fixed  amount  of  cash  or  a  fixed 
amount  of  a  commodity  to  be  paid  as 
rent; 

(2)  Individual,  entity,  or  joint 
operation,  usually  called  a  share  tenant, 
who  rents  land  from  another  individual. 
entity,  or  joint  operation  and  pays  as 
rent  a  share  of  the  crop  or  the  proceeds 
thereof. 

Upland  cotton  means  planted  and 
stub  cotton  which  is  produced  from 
other  than  pure  strain  varieties  of  the 
Barbadense  species,  any  hybrid  thereof, 
or  any  other  variety  of  cotton  in  which 
one  or  more  of  these  varieties 
predominate.  For  program  purposes, 
brown  lint  cotton  is  considered  upland 
cotton. 

Subpart  C — Planted  and  Considered 
Planted  Acreages 

§1413.10    Planted  crop  acreages. 

(a)  The  county  committee  shall  apply 
the  guidelines  in  paragraphs  (b)  and  (c) 
of  this  section  in  determining  crop 
acreages  planted  for  harvest. 

(b)  The  county  committee  shall 
include  as  crop  acreage  planted  for 
harvest  any  of  the  following: 

(1)  The  acreage  harvested: 

(2)  The  acreage  of  small  grains  which 
was  not  disposed  of  before  the  disposal 
deadline  in  accordance  with  7  CFR  part 
718.22(c).  unless  an  extension  has  been 
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granted  for  the  crop  on  the  farm  by  the 
county  committee;  and 

(3)  The  acreage  of  small  grains  which 
was  disposed  of  before  the  disposal 
deadline  if  such  acreage  qualified  for  a 
reduced  yield  payment  in  accordance 
with  the  provisions  of  §§  1413.122  and 
1413.123  or  failed  acreage  credit  in 
accordance  with  the  provisions  of 
§1413.121; 

(4)  Volunteer  acreage  of  a  crop  that  is 
harvested; 

(5)  Minor  oilseed  acreage  that  is 
planted  for  harvest  as  seed  or  a 
volunteer  acreage  of  such  oilseed  crop 
from  which  the  seed  is  harvested;  and 

(6)  An  acreage  planted  to  oilseeds 
which  is  not  dispdsed  of  before  the 
disposal  date  established  for  such  a 
crop. 

(c)  The  county  committee  shall 
exclude- as  crop  acreage  planted  for 
harvest  any  of  the  following: 

(1)  The  acreage  which  failed  and 
could  have  been  replanted  by  the  Bnal 
planting  date  established  for  the  crop  by 
Federal  Crop  Insurance  Corporation 
(FCIC),  according  to  part  400  of  this 
title,  but  which  was  not  replanted; 

(2)  The  acreage  that  is  approved  as 
ACR  acreage  in  accordance  with  the 
provisions  of  §§  1413.59  through 
1413.75; 

(3)  The  acreage  which  was  disposed 
of  without  feed  or  other  benefit 
(including  lint  benefit  for  cotton]  and 
excluded  by  the  operator  on  the  report 
of  acreage  as  provided  in  part  718  of  this 
title; 

(4)  The  acreage  which  was  approved 
for  wildlife  food  plots  or  planted  for 
wildlife  in  accordance  with  §  1413.70; 

(5)  The  acreage  that  was  planted  so 
late  that  it  could  not  mature  and 
produce  grain  or  lint  and,  with  respect 
to  corn  and  grain  sorghum,  was  not 
harvested  for  silage; 

(6)(i)  Any  acreage  which  is  planted  for 
experimental  purposes  under  the  direct 
supervision  of  a  State  experimental 
station  or  a  commercial  company  and 
which  meets  the  following 
requirements: 

(A)  The  production  is: 

[1]  Destroyed  before  harvest; 

(2)  Used  for  testing  or  other 
experimental  purposes;  or 

[3]  Donated  to  a  wildlife  agency  and 
certified  by  a  representative  from  such 
agency  as  to  the  amount  of  production 
donated. 

(B)  A  representative  from  the  State 
experimental  station  or  the  commercial 
company  certifies  that  any  production 
harvested  ft-om  the  experimental  acreage 
will  not  be  marketed  in  any  form. 

(C)  The  producer  certifies  that  no 
harvested  production  of  the  crop  has  or 
will  be  received  by  such  producer. 


(D)  By  the  final  reporting  date  for 
such  crop,  the  producer: 

(1)  Reports  the  acreage  of  the  crop  to 
be  excluded; 

[2]  Identifies  the  acreage  of  the  crop 
on  a  land  photocopy  for  reference:  and 

[3]  Pays  for  a  farm  visit  by  a  county 
committee  representative,  according  to 
part  718  of  this  title,  to  verify  how  the 
crop  was  used. 

(ii)  Acreages  planted  to  program  crops 
for  experimental  purposes  shall  not  be 
eligible  for  designation  as  ACR,  CU  for 
planted  and  considered  planted  credit 
and  CU  for  payment,  or  any  other 
planted  and  considered  planted 
purpose. 

(7)  The  acreage  of  barley,  oats,  wheat, 
or  rice  which  is  left  standing  as  a  cover 
crop  past  the  disposal  deadline 
according  to  §  1413.63  if  the  producer: 

(i)  Requests  from  the  county 
committee,  in  writing,  permission  to 
allow  such  crop  to  be  left  standing 
before  the  crop  reporting  date; 

(ii)  Destroys  the  crop  mechanically  if 
the  crop  does  not  deteriorate  before  the 
end  of  the  nongrazing  period  so  that  no 
benefit  can  be  derived  from  the  grain; 

(iii)  Does  not  obtain  feed  benefit  from 
the  crop;  and 

(iv)  Pays  the  cost  of  a  farm  visit  by  a 
representative  of  the  county  committee 
to  determine  compliance  with  program 
requirements  for  disposal  of  the  crop; 

(8)  Any  acreage  designated  under  the 
CRP  in  accordance  with  part  704  of  this 
title;  and 

(9)  Any  crop  acreage  on  a  farm  which 
is  planted  by  a  producer  with  no  intent 
to  harvest. 

(d)  The  county  committee  shall 
consider  mixtures  of  crops  to  be  the 
crop  that  is  predominant  in  the  mixture, 
except  when  com  or  grain  sorghum  is 
mixed  with  another  crop  in  the  same 
row.  the  mixture  shall  be  considered  to 
be  com  or  grain  sorghum,  as  applicable. 

§  1413.1 1    Considered  planted  acreages. 

Considered  planted  acreage  for  a  crop 
means  the  following: 

(a)  With  respect  to  the  1994  and 
subsequent  crop  years,  the  sum  of  the 
following  except  that  for  farms  enrolled 
in  an  acreage  reduction  or  land 
diversion  program  for  the  crop,  the 
planted  and  considered  planted  shall  be 
limited  to  the  CAB  for  each  crop  for  the 
crop  year: 

(1)  Any  acreage  devoted  to  ACR  for 
the  crop  under  an  acreage  reduction,  or 
land  diversion  program  as  set  forth  in 
this  part  or  any  other  part; 

(2)  The  acreage  determined  to  be 
intended  to  be  planted  to  the  crop  but 
which  was  prevented  from  being 
planted  to  the  crop  because  of  drought, 
flood,  other  natural  disaster,  or 


quarantine  in  accordance  with 
§1413.121; 

(3)  For  farms  on  which  producers  are 
participating  in  an  ARP  for  the  crop,  the 
acreage  of  crops  designated  for  planted 
and  considered  planted  purposes  and 
CU  credited  to  the  crop  in  accordance 
with  §1413.100; 

(4)  For  farms  on  which  the  ACR 
acreage  has  been  reduced  in  accordance 
with  §  1413.74,  the  smaller  of  the 
following: 

(i)  The  amount  of  the  reduction  in 
ACR  acreage;  or 

(ii)  The  acreage  of  cropland  on  the 
farm  which  is  not  considered  as  being 
planted  to  a  program  crop  under  any 
other  provision  of  this  part; 

(5)  For  farms  for  which  there  is  a  CRP 
contract  in  effect,  an  acreage  equal  to 
the  amouQft  by  which  any  CAB  is 
reduced  in  accordance  with  §  1413.25 
due  to  participation  in  the  CRP  in 
accordance  with  part  704  of  this  title. 

(6)  For  program  crops  for  which  the 
acreage  report  filed  in  accordance  with 
part  718  of  this  title  reflects  zero  acreage 
of  the  program  crop  and  which  are  not 
participating  in  an  acreage  reduction,  or 
land  diversion  program  for  the  crop,  the 
planted  and  considered  planted  crop 
acreage  shall  equal  the  CAB  of  the  crop. 
If  the  zero  acreage  report  provision  is 
requested  by  the  operator,  such 
provision  cannot  be  used  to  increase  the 
CAB  for  other  crops  on  a  farm. 

(i)  Producers  growing  fruits  and 
vegetables,  except  for  green  manure, 
haying,  and  grazing,  as  specified  in 
§  1413.43,  must  not  have  planted  or 
have  been  prevented  from  being  planted 
in  excess  of  normal  plantings  of  such 
crops  for  the  farm.  The  cropping  history 
for  fruits  and  vegetables  shall  be  based 
on  the  higher  of  the  farm's  history  of 
planting  such  crops  in  the  last  year  or 
3  years  preceding  the  current  year.  Zero 
report  provisions  will  be  permitted  only 
if  the  current  year  acreage  of  ftaiits  and 
vegetables  for  other  than  green  manure, 
haying,  or  grazing,  is  equal  to  or  less 
than  the  farm's  history  for  the  last  year 
or  the  3  years  preceding  the  ciurent 
year. 

(ii)  Planted  and  considered  planted 
acreage  of  other  nonparticipating  crops 
planted  in  excess  of  such  crop's  CAB 
will  be  reduced,  if  the  total  planted  and 
considered  planted  acreage  exceeds  the 
cropland  for  the  farm. 

(7)  For  program  crops  for  which  the 
acreage  report  filed  in  accordance  with 
part  718  of  this  title  reflects  zero  acreage 
of  the  program  crop  and  which  are  not 
participating  in  an  acreage  reduction,  or 
land  diversion  program  for  the  crop,  CU 
acreage  may  be  used  to  receive  planted 
and  considered  planted  credit  for  the 
crop. 
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(8)  Any  acreage  devoted  to  approved 
nonprogram  crops  (ANPC),  not  to 
exceed  20  percent  of  a  wheat  or  feed 
grain  CAB,  but  not  rice,  ELS  cotton,  or 
upland  cotton,  if  the  acreage  is  planted 
to  dry  peas  (limited  to  Austrian  peas, 
wrinkled  seed,  green,  yellow,  and 
Umatilla)  and  lentils; 

(9)  Acreage  that  is  an  amount  equal  to 
the  difference  between  program  crop 
permitted  acreage  and  planted  acreage, 
if  the  considered  planted  acreage  is 
devoted  to  conservation  uses,  or  the 
production  of  commodities  permitted 
under  §§  1413.41  and  1413.42; 

(10)  Acreage  that  is  an  amount  equal 
to  the  difference  between  program  crop 
permitted  acreage  and  planted  acreage, 
if  the  considered  planted  acreage  is 
devoted  to  the  production  of 
commodities  as  permitted  by  §  1413.43. 
Both  acreages  of  double-cropped 
program  crops,  oilseeds,  and  IOC's  used 
on  flex  acreage  will  be  used  for  planted 
and  considered  planted  acreage. 

(b)  With  respect  to  farms  owmed  by 
the  Farmers  Home  Administration 
(FmHA),  in  1991  and  subsequent  crop 
years,  an  acreage  equal  to  the  CAB 
established  for  the  farm  in  accordance 
with  §1413.24. 

(c)  The  sum  of  the  planted  and 
considered  planted  acreage  of  com  and 
grain  sorghum  for  each  crop  year  shall 
be  prorated  to  com  and  grain  sorghum 
based  on  the  ratio  of  the  CAB  for  the 
individual  crop  of  com  or  grain 
sorghum,  as  applicable,  to  the  sum  of 
the  CAB's  for  corn  and  grain  sorghum 
established  for  each  crop  year. 

Subpart  D— Farm  Program  Yields 

§  1 41 3. 1 5    Farm  program  payment  yields. 

(a)  The  bushel  or  pound  per  acre  farm 
program  payment  yield  for  program 
crops  for  the  1994  through  1997  crop 
years  shall  be  the  1990  farm  program 
payment  yield  established  for  the  crop 
for  the  farm. 

(b)  If  the  1990  farm  program  payment 
yield  established  for  a  crop  for  a  farm 
was  less  than  90  percent  of  the  1985 
farm  program  payment  yield  for  such 
crop,  the  deficiency  payments  for  the 
crop  shall  be  increased  by  the  amount 
necessary  to  provide  the  same  total 
return  to  producers  as  if  the  payment 
yield  had  not  been  reduced  more  than 
10  percent  below  the  1985  program 
payment  yield. 

(c)  If  no  farm  program  payment  yield 
for  a  crop  was  established  for  the  1990 
crop  year,  the  county  committee  may 
assign  a  yield  for  any  such  year  based 
upon  the  farm  program  payment  yields 
for  such  crops  for  at  least  3  similar 
farms  in  the  county  or  other 
surrounding  area  with  similar  yield 


capability,  including  land  and  cultural 
practices,  not  including  irrigation 
practices  for  feed  grains  and  wheat. 

§1413.16    Establishing  yields  for  soyt>eans 
and  minor  oilseeds. 

(a)  State  ASC  Committees  shall 
establish  yields  for  soybeans  and  minor 
oilseeds.  Such  yields  shall  be  used  for: 

(1)  Calculating  failure  to  fully  comply 
reductions  in  accordance  with  part  791 
of  this  title;  and 

(2)  Price  support  purposes,  in 
accordance  with  part  1421  of  this 
chapter. 

(b)  State  committees  shall  calculate 
soybean  and  minor  oilseed  yields  as 
follows: 

(1)  Such  yield  shall  be  based  on  the 
county  yield  determined  by  the  National 
Agricultural  Statistics  Service  (NASS) 
for  the  preceding  5  crop  years; 

(2)  The  highest  and  lowest  yield  in 
such  5-year  period  shall  be  excluded; 
and 

(3)  The  remaining  3  crop  year  yields 
shall  be  averaged. 

(c)  If  a  county  yield  is  not  available 
from  NASS  for  the  5  preceding  years  for 
a  crop  of  soybeans  or  minor  oilseeds. 
State  committees  shall  calculate  the 
yields  using  the  following  data: 

(1)  State  or  area  yields  determined  by 
NASS  for  the  5  preceding  crop  years, 
calculated  as  provided  in  paragraphs 
(a)(1)  through  (3)  of  this  section. 

(2)  If  neither  State  or  area  yields  for 
the  5  preceding  years  are  available  from 
NASS,  yields  from  FmHA  for  such 
years. 

(3)  If  such  yields  are  not  available 
from  FmHA.  data  for  such  yields  from 
other  government  entities,  such  as 
Extension  Service  (ES). 

(4)  If  no  yield  information  is  available 
from  the  sources  listed  in  paragraphs  (c) 
(1)  through  (3)  of  this  section,  obtain 
yields  from  other  available  sources. 

§1413.17    Historical  weighted  yields 
(HWY). 

If  separate  irrigated  and  nonirrigated 
farm  crop  program  payment  yields  were 
established  for  the  1990  crop  on  a  farm, 
the  program  payment  yield  for  such 
crop  for  the  1994  through  1997  crop 
years  shall  be  a  HWY  that  is  determined 
by: 

(a)  Multiplying  the  smaller  of  the 
effective  irrigated  acreage  maximum 
(LAM)  determined  according  to 

§  1413.18  or  the  CAB  times  the  1990 
irrigated  farm  program  payment  yield 
for  the  crop; 

(b)  Subtracting  the  lAM  bom  the 
current  year  CAB  and  multiplying  the 
result,  not  less  than  zero,  times  the  1990 
nonirrigated  farm  program  payment 
yield  for  such  crop;  and 


(c)  Totaling  the  results  of 
subparagraphs  (a)  and  (b)  of  this  section 
and  dividing  by  the  current  year 
effective  CAB.  If  the  result  is  zero,  the 
HWY  yield  is  the  1990  nonirrigated 
program  payment  yield  for  the  crop. 

§  1413.18    Irrigated  acreage  maximum 
(lAM)  for  determining  HWY's. 

(a)  General.  The  farm  lAM  represents 
the  maximum  acreage  for  which 
deficiency  payments  using  the  irrigated 
payment  yield  will  be  computed.  Except 
as  otherwise  provided  in  this  section, 
the  LAM  for  the  farm  shall  not  be 
changed  for  the  1994  through  1997  crop 
years. 

(b)  Calculation.  The  calculated  farm 
LAM  is  the  sum  of  the  crop  LAM's 
calculated  as  follows: 

(1)  Base  period.  The  calculated  crop 
LAM  shall  be  computed,  at  the 
producer's  option,  on  the  basis  of  either 
the  sum  of  the  1988, 1989,  or  1990 
irrigated  planted  and  CU  for  payment 
acreages  on  the  farm  or  the  result  of  the 

1991  CAB  multiplied  by  the  result  of 
dividing  the  1988,  1989,  or  1990 
irrigated  planted  and  CU  for  payment 
acreages  by  the  sum  of  the  irrigated  and 
nonirrigated  planted  and  CU  for 
payment  acreages  for  the  same  year. 

(2)  Base  period  for  rotation  farms.  If 
1  or  more  crops  are  produced  on  a  farm 
in  a  2-year  rotation,  the  producer  has 
the  option  of  using  the  1991  CAB  and 
the  1990. 1989.  and  1987  years  or  the 

1992  projected  CAB  and  the  years  1990. 
1988,  and  1986  for  the  computations 
explained  above.  If  1  or  more  crops  are 
produced  on  a  farm  in  a  3-year  rotation, 
the  producer  has  the  option  of  using  the 
1991  CAB  and  the  1990.  1988,  and  1985 
years  or  1992  projected  CAB  and  the 
years  1990, 1989,  and  1986  years  or 

1993  projected  CAB  and  the  years  1990. 
1987.  and  1984  years  for  the 
computations  explained  above. 

(3)  Calculations  for  farms  enrolled  in 
the  CRP.  Appropriate  adjustments  in  the 
LAM  calculation  shall  be  made  to  reflect 
the  amount  of  irrigated  cropland 
enrolled  in  the  CRP  and  the  amount  of 
reduction  in  CAB  required  by  the  CRP 
contract. 

(4)  Calculations  for  FmHA  inventory 
farms.  If  a  farm  was  in  FmHA  inventory 
prior  to  1991  and  had  irrigated  program 
crops  prior  to  1988.  the  county 
committee  may  approve  adjustments  to 
the  farm  lAM  upon  request  from  FmHA. 
operator,  or  owner.  lAM  calculations 
shall  be  based  on  substituting  the  most 
recent  years  the  farm  was  not  in  FmHA 
inventory  for  the  years  the  farm  was  in 
inventory. 

(c)  Allocation  of  lAMs  to  crops.  If  a 
farm  has  more  than  1  irrigated  crop,  and 
the  effective  lAM  for  the  crop  exceeids 


59296  Federal  Register  /  Vol.  59,  No.  220  /  Wednesday,  November  16,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  220  /  Wednesday,  November  16.  1994  /  Rules  and  Regulations  59297 


the  effective  CAB  for  the  crop,  the 
operator  and  owners  have  the  option  to 
reallocate  the  amount  of  the  excess, 
provided  that  the  receiving  crop  LAM 
does  not  exceed  the  effective  CAB.  Form 
CCC-507A,  Agreement  for  Reallocation 
of  Farm  Irrigated  Acreage  Maximum, 
must  be  signed  by  both  the  operator  and 
owners  of  the  farm  before  the 
reallocation  can  be  completed.  The 
deadline  for  filing  form  CCC-507A  is 
the  same  as  fw  form  CCC-477,  Intention 
to  Participate  in  the  1994  Price  Support 
and  Production  Adjustment  Programs. 
The  reallocation  is  final  for  the  year  and 
becomes  the  following  year  crop  lAM. 

(d)  Appeals  oflAM's.  The  LAM  for  a 
farm  may  be  appealed  in  accordance 
with  §  1413.6  when  it  is  first  established 
for  the  farm,  if  the  farm  had  an  irrigated 
farm  program  payment  yield  for  a  crop 
established  for  1990.  The  farm  lAM 
established  for  1994  and  later  years 
cannot  be  increased  by  appeal,  except  to 
correct  errors  in  calculation  or 
transferring  data.  The  crop  lAM 
established  for  1994  and  later  years, 
which  includes  the  allocation  of  farm 
lAM,  can  be  app>ealed  if  the  CCC-.S07  A 
was  not  properly  executed. 

(e)  Effects  of  terminating  CRP 
contracts.  When  a  CRP  contract  for  a 
farm  expires  or  is  otherwise  terminated, 
the  original  lAM  shall  be  restored  by 
multiplying  the  difference  between  the 
original  lAM  and  effective  lAM  by  the 
result  of  dividing  the  total  cropland  that 
is  being  released  from  CRP  by  the  total 
cropland  that  was  originally  in  CRP. 

§  1413.19    Submitting  production  evktonce. 

(a)(1)  Producers  shall  submit  reports 
of  production  evidence  in  accordance 
with  this  paragraph  for  crops  of  wheat, 
feed  grains,  upland  cotton,  and  rice 
enrolled  in  a  production  adjustment 
program.  Production  evidence  for 
program  crops  may  be  accepted  by 
county  committees  at  any  time 
throughout  the  crop  year.  Producer 
certification  shall  not  be  accepted  as 
proof  of  produciion. 

(2)  Cprtification  of  such  production 
evidence  shall  be  on  form  ASCS-658. 
Record  of  Production  and  Yield,  for  feed 
grains,  rice,  soybeans,  and  wheat. 
Production  evidence  for  upland  cotton 
shall  be  certified  on  either  form  ASCS- 
658-1 .  Certification  of  Deliveries  to 
Handlers,  or  Form  ASCS-503, 
Identification  of  Cotton  Production,  at 
the  option  of  the  county  Committee. 
Producers  who  have  an  interest  in 
program  crops  on  more  than  one  farm 
shall  submit  production  evidence  for  all 
farms. 

(3)  Coimty  committees  .shall 
determine  whether  the  production 
evidence  submitted  includes  production 


from  any  other  acreage  for  each  year  the 
evidence  has  been  provided  by  the 
producer  for  the  crop. 

(4)  Producers  may  have  actual  crop 
yields  calculated  for  program  crops  and 
soybeans  by  paying  a  service  fee  of  $1 5 
for  each  crop  on  a  farm  and  for  each 
crop  of  the  same  commodity  which  is 
the  subject  of  a  different  cropping 
practice. 

(b)(1)  When  production  has  been 
disposed  of  through  commercial 
channels,  the  county  committee  may 
require-the  operator  or  other  producers 
to  furnish  documentary  evidence  in 
order  to  verify  the  information  provided 
on  the  report.  Acceptable  evidence  may 
include  such  items  as  the  original  or  a 
copy  of: 

(ij  Commercial  receipts, 

(ii)  Gin  records, 

(iii)  CCC  loan  documents, 

(iv)  Farm-stored  loan  documents,  if 
the  quantity  of  the  grain  has  been 
determined  by  measurement. 

(v)  Evidence  from  harvested  or 
appraised  acreage,  approved  for  FCIC  or 
multiple-periVcrop  insurance  loss 
adjustment  settlement, 

(vi)  Settlement  sheets, 

(vii)  Warehouse  ledger  sheets, 

(viii)  Elevator  receipts  or  load 
summaries,  supported  by  other  evidence 
showing  disposition,  such  as  sales 
documents. 

(2)  Such  production  evidence  must 
show: 

(i)  Producer's  name, 

(ii)  Commodity. 

(iii)  Buyer's  or  storer's  name,  and 

(iv)  The  date  of  the  transaction. 

(3)  Production  evidence  shall  be 
reviewed  by  the  county  committee  for 
moisture  content  and  applicable 
dockage,  according  to  part  1421  of  this 
title. 

(c)(1)  Farm-stored  production  shall  be 
measured  at  the  expense  of  the 
producer.  Scale  tickets  or  weight  slips 
may  be  accepted  for  farm-stored 
production  evidence  in.stead  of  the 
measured  quantity,  if  such  scale  tickets 
or  weight  slips  show: 

(i)  The  farm  number, 

(ii)  The  commodity  being  stored, 

(iii)  The  date  the  commodity  was 
weighed,  and 

(iv)  The  signature  or  initials  of  the 
weigh  person,  and  company  name,  if 
available. 

(2)  The  county  committee  shall 
detennine  that  measurements  indicating 
the  weighed  quantity  of  the  commodity 
in  the  bin  is  reasonable  compared  to  the 
measured  quantity  of  such  commodity. 

(d)  Subject  to  the  county  committee's 
approval,  a  producer  may  certify  that  a 
quantity  of  a  commodity  was  used  as 
seed  for  personal  use  if  such 
certification  includes: 


(1)  The  production  amount  u.sed  for 
the  commodity, 

(2)  The  seeding  rate  for  the 
commodity,  and 

(3)  The  number  of  acres  that  were 
planted  using  such  commodity. 

(e)  Producers  may  request  to  have  a 
crop  apprai.sed  for  production  evidence 
purposes.  Such  appraisals  shall  be 
performed  in  accordance  to  7  CFR 
§401.8.  The  county  committee  has  the 
option  of: 

(1)  Accepting  such  appraisal's 
production  estimates;  or 

(2)  Reducing  the  appraised  yield  to 
reflect  yields  based  on  3  similar  farms 
and  recording  such  appraised  yield  as 
an  assigned  yield,  and  notifying  the 
producer  of  the  reduction  of  the  yield 
and  the  producer's  right  to  appeal  such 
yield. 

(f)(1)  Production  that  a  producer 
intends  to  commingle  with  other 
production  must  be  supported  by 
acceptable  production  evidence,  which 
shall  be  provided  by  the  producer  by: 

(i)  Having  such  production  evidence 
measured, 

(ii)  Having  the  current  year's 
production  appraised,  and 

(iii)  Establishing  each  producer's 
shares. 

(2)  The  county  committee  may  also 
verify  the  evidence  submitted  by  the 
producer  with  the  warehouse,  gin,  or 
other  entity  which  re(«ived  production. 
If  the  evidence  is  not  furnished  or  the 
information  provided  on  the  report 
cannot  be  verified,  the  county 
committee  has  the  option  to: 

(i)  Disapprove  the  report  of 
production;  or 

(ii)  Require  additional  evidence  to  be 
provided. 

(g)  If  production  evidence  is  found  to 
be  unacceptable,  false,  or  incorrect,  the 
county  committee  shall  make  all 
determinations,  including 
determinations  as  to  whether  the 
producer  acted  in  good  faith  or  took  an 
action  defeating  tlie  purpose  of  the 
program,  as  specified  in  accordance 
with  part  791  of  this  title.  If  the  county 
committee  determines  the  producer  did 
not  act  in  good  faith  or  took  action 
defeating  the  purpose  of  the  program, 
the  actual  yield  shall  be  considered 
zero.  If  the  county  committee 
determines  the  producer  acied  in  good 
faith,  a  yield  shall  be  assigned  for  the 
crop  year  based  on  yields  established  for 
3  similar  farms  in  the  county. 

§  1 4 1 3.20    Reducing  yields. 

(a)  For  the  purpose  of  determining  the 
amount  of  any  deficiency  payment  as 
provided  in  §1413.104  or  the  amount  of 
any  disaster  payment  as  provided  in     - 
§§  1413.122  and  1413.123,  the  fann 


program  payment  yield  for  a  crop  for  a 
farm  shall  be  temporarily  reduced  for  a 
farm  for  the  applicable  crop  year  when 
the  county  committee  determines  that 
the  producer  planted  or  maintained  the 
acreage  of  the  crop  in  an 
unworkmanlike  manner  such  that, 
under  normal  conditions,  it  would  not 
produce  a  yield  comparable  to  the 
established  yield  for  the  crop  for  the 
farm. 

(b)  The  following  farming  practices 
will  not  be  considered  as 
unworkmanlike  unless  the  county 
committee  determines  that  the  actions 
are  not  an  acceptable  management 
practice  for  the  crop  and  area: 

(1)  Continuous  cropping  when  the 
yield  for  the  crop  was  established  based 
on  the  crop  normally  being  planted  on 
summer-fallow  acreage  on  the  farm; 

(2)  Cultural  practices  normal  to  the 
area  or  introduced  by  Extension  Service 
or  Soil  Conservation  Service  (SCS)  to 
improve  conser\'ation; 

(3)  Double  cropping  2  crops  that  are 
normally  double  cropped  in  the  area; 

(4)  Changes  in  irrigation  practices,    , 
except  for  rice: 

(5)  Minimum  till  and  no  till  practices 
according  to  practices  customary  for  the 
area;  and 

(6)  Introduction  of  new  farm 
equipment  into  the  area  that  was 
manufactured  or  built  by  an  entity  that 
normally  builds  farm  equipment. 

(c)  The  county  ASC  committee  shall : 

(1)  Review  the  newly  determined 
yield; 

(2)  Adjust  the  established  yield,  if  the 
new  yield  is  less  than  90  percent  of  the 
current  established  yield  for  the  crop; 
and 

(3)  Consider  adjusting  the  current 
established  yield  for  the  crop  if  both  of 
the  following  apply: 

(i)  The  new  determined  yield  is  90 
percent  or  more  of  the  current 
established  yield  for  the  crop;  and 

(ii)  The  conditions  initiating  the 
reduced  yield  justify  such  adjustment. 

(d)  Producers  on  a  farm  who  have  the 
yield  for  a  crop  temporarily  reduced 
may  file  a  request  for  reconsideration  of 
such  reduced  yield.  Production 
evidence  that  indicates  that  the  actual 
yield  exceeds  the  temporarily  reduced 
yield  must  be  provided  by  the  producer. 

(e)  If  such  production  evidence 
indicates  that  the  actual  yield  justifies 
an  increase  in  the  temporarily  reduced 
yield,  such  increased  yield  may  not 
exceed  the  program  payment  yield 
established  for  the  crop  for  a  farm  before 
the  temporary  reduction,  irrespective  of 
such  actual  yield. 

(0  If  a  temporary  yield  is  increased, 
such  increase  must  be  approved  by  a 
representative  of  the  State  committee. 


(g)  With  respect  to  farms  with  repeat 
cropping,  the  total  plantings  of  the  crop 
shall  be  considered  as  the  crop  acreage. 
Temporary  yield  reductions  may  be 
made  by  the  county  committee  with 
respect  to  the  acreage  of  the  second 
planting  if  the  yield  originally 
established  for  the  farm  was  based  on  a 
history  of  a  single  planting. 

(h)  If  a  producer  plants  either  corn  or 
grain  sorghum  on  the  permitted  acreage 
of  either  com  or  grain  sorghum, 
respectively,  and  the  county  committee 
determines  that  the  crop  planted  was 
cared  for  in  an  unworkmanlike  manner,, 
and  the  other  crop  was  earning 
payments; 

(1)  A  percentage  of  the  reduced 
production  of  the  crop  cared  for  in  an 
unworkmanlike  manner  shall  be 
determined,  and  the  yield  for  the  crop 
earning  deficiency  payments  shall  be 
reduced  by  the  determined  percentage. 

(2)  The  producer  may  submit  to  the 
county  committee  actual  production 
evidence  for  approval  to  increase  such 
that  was  reduced  yield  for  the  crop. 

Subpart  E— Crop  Acreage  Bases 

§1413.24    Crop  acreage  bases. 

(a)  A  CAB  shall  be  established  for  a 
farm  for  each  year  for  barley,  com.  grain 
sorghum,  oats,  rice,  upland  cotton,  ELS 
cotton,  and  wheat.  With  respect  to  the 
1994  and  1995  crops  of  com  and  grain 
sorghum,  the  permitted  acreages  of  corn 
and  grain  sorghum  for  a  farm  shall  be 
combined.  Separate  com  and  grain 
sorghum  crop  acreage  bases  shall  be 
calculated  for  the  purpose  of  making 
deficiency  payments  in  accordance  with 
§  1413.104,  and  for  planted  and 
considered  planted  credit,  in 
accordance  with  §  1413.11.  Producers 
may  plant  any  combination  of  com  and 
grain  sorghum  on  the  total  of  the 
combined  permitted  acreages  for  such 
crops. 

(b)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  the  CAB  for 
each  program  crop  of  wheat,  barley, 
corn,  grain  sorghum,  and  oats,  for  the 
1991  and  subsequent  crop  years  shall  be 
the  number  of  acres  that  is  equal  to  the 
average  of  the  acreage  planted  and 
considered  planted  to  the  program  crop 
for  harvest  on  the  farm  in  each  of  the  5 
crop  years  preceding  the  crop  year. 

(c)  For  upland  cotton  and  rice,  except 
as  provided  in  paragraphs  (d)  and  (e)  of 
this  section,  the  CAB  shall  be  equal  to 
the  average  of  the  acreages  planted  and 
considered  planted  to  such  crop  for 
harvest  on  the  farm  in  each  of  the  3  crop 
years  preceding  such  crop  year. 

(d)  If  the  county  committee 
determines  that  a  crop  is  grown  on  a 
farm  in  a  clearly  established  crop- 


rotation  pattem  for  2  or  more  years,  the 
acreage  base  established  for  such  crop 
will  be  determined  by  using  the  average 
of  the  planted  and  considered  planted 
acreages  for  the  3  immediately 
preceding  crop  years  in  the  rotation 
cycle  that  corresponds  to  the  current 
year. 

(e)  The  sum  of  the  CAB's  for  a  farm 
for  a  crop  year  shall  not  exceed  the 
cropland  for  the  farm,  except  to  the 
extent  that  such  excess  is  due  to  an 
established  practice  of  doublecropping 
on  the  farm,  according  to  paragraph  (f) 
of  this  section. 

(0  Acreages  on  a  farm  shall  be 
considered  to  be  double  cropped  if  in 
the  same  crop  year  on  the  same  acreage 
any  of  the  following  apply: 

(1)  Two  different  crops  are  harvested, 
or  if  not  har\'ested,  received  failed  or 
prevented  planted  acreage  credit; 

(2)  The  first  crop  was  approved  as 
prevented  planted  or  failed  acres  and 
the  second  crop  is  not  considered  ghost 
acres,  in  accordance  with  §  1413.121;  or 

(3)  Two  different  crops  are  planted 
such  that: 

(i)  Small  grains  must  reach  the  hard 
dough  stage  on  or  before  the  final 
disposition  date  in  accordance  wilh  part 
718  of  this  title;  and 

(ii)  Other  crops  must  reach  maturity. 

(g)  The  planting  flexibility  provisions 
in  §  1413.43  allow  nonprogram  crops  to 
be  planted  instead  of  program  crops. 
Therefore,  producers  who  have  a  historj- 
of  double  cropping  program  crops  may 
plant  nonprogram  crop  acreage  as  a 
double  crop  without  losing  double 
cropping  history. 

(h)(1)  Nonprogram  crop  acreage 
following  program  crop  acreage  is 
eligible  to  receive  double  cropped 
planting  credit  if  the  farm  has  a  history 
of  a  program  crop  following  a  program 
crop  in  3  of  the  previous  5  years.  Such 
acreage  credited  for  double  crop  history 
purposes  is  limited  to  the  smaller  of  the 
following: 

(i)  Nonprogram  crop  acreage 
considered  double  cropped;  or  (ii) 
Nonprogram  crop  acreage  credited  to 
planted  and  considered  planted  as 
flexible  acreage,  approved  nonprogram 
crop,  or  other  nonprogram  crop. 

(2)  Program  crop  acreage,  regardless  of 
whether  such  acreage  is  the  first  or 
second  crop  planted,  shall  be  credited 
as  a  program  crop  for  planted  and 
considered  planted  purposes,  according 
to  §1413.9. 

§  1413.25    Participation  in  Conservation 
Reserve  Program. 

(a)  Whenever  the  owner  or  operator  of 
a  farm  signs  a  contract  to  participate  in 
the  CRP  in  accordance  with  part  1410  of 
this  title: 
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(1)  The  total  of  the  CAB's,  acreage 
allotments,  and  marketing  quotas 
established  for  the  farm  for  the  first  crop 
year  for  which  such  contract  is 
applicable  shall  be  reduced  in  the  same 
proportion  as  the  ratio  of  the  cropland 
taken  out  of  production  under  the 
conservation  reserve  contract  to  the  total 
cropland  on  the  farm.  If  acreage  bases, 
acreage  allotments,  and  marketing 
quotas  were  established  for  more  than 
one  crop,  the  owner  or  operator  shall 
determine  which  acreage  bases,  acreage 
allotments,  or  marketing  quotas  shall  be 
reduced  to  achieve  the  total  reduction 
required. 

12)  The  CAB's  established  for  the  farm 
for  each  succeeding  crop  year  for  which 
the  conservation  reserve  contract  is  in 
effect  shall  be: 

(i)  Computed  in  accordance  with 
§1413.24;  and 

(ii)  Reduced  in  accordance  with  part 
1410  of  this  title. 

(3)  The  amount  of  the  reduction  made 
in  accordance  with  paragraphs  (a)  (1) 
and  (2)  of  this  section  shall  be 
considered  as  planted  to  the  applicable 
crop  for  the  purpose  of  establishing 
future  CAB's. 

(4)  If  there  is  an  agreement  in  effect 
between  CCC  and  the  producers  with 
respect  to  the  annual  program  for  one  or 
more  of  the  crops  for  which  the  acreage 
base  is  reduced  in  accordance  with 
paragraph  (a)(1)  of  this  section,  the 
operator  and  producers  shall  have  the 
option  of: 

(i)  Complying  with  the  agreement 
using  the  acreage  base  for  the  crop  after 
such  reduction  is  determined;  or 

(ii)  Canceling  such  agreement  without 
liability. 

(b)  After  the  end  of  the  period  of  a 
conservation  reserve  contract,  the  CAB's 
for  the  next  crop  year  shall  be  computed 
in  accordance  with  §1413.24. ' 

§1413.26    Adjusting  CAB'S. 

(a)(1)  A  one-time  forfeiture  of  all  or  a 
portion  of  a  farm's  CAB  shall  be  allowed 
at  the  request  of  the  owner  and  operator 
if  the  request  for  the  permanent  base 
reduction  is  filed  not  later  than  the  end 
of  the  ARP  signup  period. 

(2)  With  respect  to  farms  on  which  a 
base  forfeiture  is  requested  and 
approved,  the  planted  and  considered 
planted  history  for  each  of  the  previous 
years  which  were  used  to  establish  the 
CAB  shall  be  reduced  by  the  same 
percentage  that  the  base  was  reduced. 

(b)(1)  Producers  may  request  such 
permanent  reduction  because: 

(i)  ACR  is  calculated  on  the  CAB  and 
the  entire  maximum  permitted  acreage 
will  not  be  planted  or  credited  with 
payment  acres; 

(ii)  The  historical  weighted  yield  can 
be  increased  by  decreasing  such  CAB  if 


both  irrigated  and  nonirrigated  yields 
are  present  for  such  crop;  or 

(iii)  The  CAB  exceeds  the  cropland 
and  the  producer  prefers  a  permanent 
reduction  instead  of  a  temporary 
reduction. 

(2)  The  crop  involved  in  the  reduction 
does  not  have  to  be  participating  in  the 
ARP. 

(c)(1)  The  operator  of  a  farm  may 
request  that  the  acreage  base  for  a  crop 
of  a  commodity  produced  on  a  farm  be 
established  in  accordance  with  either 
§  1413.24(b)  or  (d)  for  wheat  and  feed 
grains  and  §  1413.24(c)  or  (d)  for  upland 
cotton  and  rice.  The  sum  of  the  CAB's 
in  the  rotation  cycle  after  adjustment 
cannot  exceed  the  sum  of  the  CAB  in 
the  cycle  before  adjustment.  The  county 
or  State  committee  may  approve  an 
increase  in  the  acreage  base  established 
for  such  crop  in  future  crop  years. 

(2)  If  the  sum  of  CAB's,  plus  double 
cropping  history,  exceeds  the  cropland, 
the  operator  will  be  given  the 
opportunity  to  reduce  one  or  more 
CAB's.  If  the  operator  fails  to  make  such 
a  reduction,  such  a  reduction  shall  be 
made  by  the  county  committee. 
Producers  must  designate,  in  writing, 
the  CAB's  to  be  reduced  before  any 
current  year  participation  in  the  ARP,  or 
CRP  is  requested,  reconstitution  to  the 
farm  is  requested,  or  crop  acreage  report 
is  filed  according  to  part  718  of  this 
title.  Producers  shall  not  reduce  the 
CAB  below  the  amount  of  the  CAB  that 
is  designated  for  the  CRP  according  to 
part  704  of  this  title,  and  the  CAB's  shall 
not  be  reduced  below  the  cropland 
acreage. 

(d)(1)  For  the  1994  through  1997 
crops  of  upland  cotton,  and  the  1994 
and  1995  crops  of  rice,  producers  may 
increase  individual  CAB's  on  the  farm 
above  the  levels  that  would  otherwise 
be  established  under  §  1413  24  in  order 
to  restore  the  total  of  the  upland  cotton 
CAB's  on  the  farm  for  the  1994  through 
1997  crop  years,  and  the  1994  and  1995 
total  of  the  rice  CAB's  on  the  farm  to  the 
same  level  as  the  total  of  CAB's  on  the 
farm  for  the  1990  crop  year,  if  the 
county  committee  determines: 

(i)  A  producer  of  upland  cotton  or  rice 
was  required  to  reduce  one  or  more 
individual  CAB's  on  the  farm  during  the 
1991  crop  year  because  of  CAB's 
exceeding  cropland  in  order  to  comply 
with  §  1413.24(e)  for  establishing  bases 
for  upland  cotton  and  rice;  and 

(i)  The  producers  on  the  farm  have 
participated  in  the  production 
adjustment  program  during  the  1991 
crop  year  and  each  subsequent  crop  year 
through  the  current  crop  year. 

(2)  Producers  affectea  1^  this  method 
of  calculation  may  request  that  the 
county  committee  adjust  the  rice  and 


cotton  CAB's  on  a  farm  to  the  higher  of 
the  preceding  3-year  average  or  the 
preceding  5-year  average. 

(3)  To  determine  the  adjustment, 
county  committees  may: 

(i)  Calculate  a  5-year  average; 

(ii)  Compare  the  5-year  average  to  the 
current  3-year  average; 

(iii)  Adjust  the  CAB  to  equal  the  5- 
year  calculation  if  the  5-year  calculation 
is  higher  than  the  3-year  calculation. 

(4)  Such  eligible  producers  may 
appeal: 

(i)  The  3-year  calculation  of  upland 
cotton  and  rice  CAB's  each  year, 

(ii)  No  later  than  the  final  date  as 
shown  on  Form  ASCS-476,  Notice  of 
Bases  and  Yields. 

§  1413.27    Conservation  compliance  CAB 
exctianges. 

CAB's  established  in  accordance  with 
§  1413.24  may  be  adjusted  on  a  one-time 
basis  by  the  county  committee  to 
increase  the  high  residue  CAB's  on  the 
farms,  with  an  offsetting  decrease  in  the 
low  residue  CAB's  on  the  farm,  so  that 
producers  can  plant  in  compliance  with 
the  approved  conservation  plan  for  the 
farm. 

§§1413.28-1413.29    tReserve<!] 

§  1 41 3.30    Reconstitution  of  farms. 

(a)  Farms  shall  be  reconstituted  in 
accordance  with  part  719  of  this  title. 

(b)  The  yield  established  by  the 
county  committee  for  any  crop  on  a 
farm  resulting  from  a  combination  of 
farms  or  portions  of  farms  shall  not, 
except  for  rounding, exceed  the 
weighted  average  of  the  applicable 
yields  established  for  the  component 
portions  of  such  farm. 

(c)  The  yield  established  by  the 
county  committee  for  any  crop  on  a 
farm  resulting  from  a  division  of  a  farm 
shall  not,  except  for  rounding,  exceed 
the  applicable  yields  established  for  the 
parent  farm  before  the  division  of  such 
farm. 

(d)  In  determining  the  weighted 
overage  yields  determined  in 
accordance  with  paragraphs  (b)  and  (c) 
of  this  section,  the  CAB  for  the  farm  for 
the  current  year  shall  be  used. 

(e)  The  actual  yield  established  for 
ELS  cotton  for  a  farm  resulting  from  a 
combination  of  farms  or  portions  of 
farms  shall  not,  except  for  rounding, 
exceed  the  weighted  average  of  the 
applicable  yields  established  for  the 
component  portions  of  such  farm. 

(f)  The  weighted  average  of  the  aciual 
yield  established  for  ELS  cotton  for  a 
farm  resulting  from  a  division  of  a  farm 
shall  not.  except  for  rounding,  exceed 
the  applicable  yields  established  for  the 
parent  farm  before  the  division  of  such 
farm. 
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(g)  The  lAM  for  a  crop  established  in 
accordance  with  §  1413.18  for  a  farm 
shall  be  divided  among  the  farms 
resulting  from  the  division  of  such  farm 
in  proportion  to  the  CAB  for  such  crop 
established  for  each  resulting  farm. 
However,  such  division  may  be 
modified  in  order  to  more  fairly  reflect 
the  cropping  history  of  the  land  in  such 
resulting  farms  in  accordance  with  part 
719  of  this  title.  The  sum  of  the  L\M's 
established  for  any  crop  for  a  farm 
resulting  fixjm  a  division  of  a  farm  shall 
equal,  except  for  rounding,  the  lAM 
established  for  the  parent  farm  before 
the  division  of  such  farm. 

§1413.31    Notice  of  CAB'S  and  yields. 

(a)  The  operator  and  all  producers  on 
a  farm  shall  be  notified  in  writing  of  the 
CAB's,  yields  and  lAM's  that  are 
established  for  the  farm,  unless  such 
operator  or  producer  has  on  file  in  the 
county  office  a  request  in  writing  that 
such  operator  or  producer  not  be 
furnished  with  the  notice. 

(b)  Representatives  of  the  county 
committee  may  correct  errors  that 
resulted  in  incorrect  yields  and  CAB's 
on  form  ASCS-476,  Notice  of  Acreage 
Bases,  Yields,  Allotments  and/or 
Quotas,  and  use  the  correct  entry  for 
program  crops  enrolled  in  a  production 
adjustment  program  for  all  the  current 
crop  year  calculations  unless  the  county 
conunittee  determines,  with  State 
committee  representative  approval,  that 
both  of  the  following  situations  apply: 

(1)  The  error  was  not  so  great  that  the 
producer  should  have  noticed  the  error; 

(2)  The  producer,  relying  on  the 
erroneous  ASCS-476  notice  and  acting 
in  good  faith: 

(i)  Materially  changed  plans  because 
of  the  erroneous  form  ASCS— 176,  and 

(ii)  Was  not  notified  by  the  county 
committee  in  time  to  comply  with  the 
c:orrected  form  ASCS-476  without 
suffering  a  loss. 

(c)  County  committees  shall  use  the 
correct  entry  for  all  purposes  for 
nonparticipating  program  crops. 

Subpart  F— Extra  Long  Staple  Cotton 
Crop  Acreage  Bases  and  Yields 

§  1 41 3.34    ELS  cotton  counties. 

(a)  ELS  cotton  means  any  of  the 
following  varieties  of  cotton  which  is 
ginned  on  a  roller  gin  and  is  grown  in 
rnunties  specified  by  CCr.: 

(1)  American-Pima; 

(2)  Sea  Island; 
(.li  .Sea land; 

(4)  All  other  varieties  of  the 
Barbadense  species  of  cotton,  and  any 
hybrid  thereof;  and 

(5)  Any  other  variety  of  cotton  in 
which  one  or  more  of  these  varieties 
predominate. 


(b)  (1)  An  annual  review  of  counties 
designated  as  suitable  for  the 
production  of  ELS  cotton  will  be 
conducted.  Counties  in  which  ELS 
cotton  is  currently  being  grown  and  for 
which  a  roller-type  gin  is  available  vsrill 
be  designated  or  redesignated,  as 
appropriate.  For  1991-1995  such 
counties  are: 

(i)  Alabama:  Butler  and  Monroe: 

(ii)  Arizona:  Cochise,  Gila,  Graham, 
Greenlee,  La  Paz,  Maricopa,  Mohave, 
Pima,  Pinal,  Santa  Cruz,  Yavapai,  and 
Yuma; 

(iii)  California:  Fresno,  Imperial.  Kem, 
Kings,  Madera.  Riverside,  and  Tulare; 

(iv)  Florida:  Alachua.  Escambia, 
Hamilton,  Jefferson,  Madison,  Marion, 
Santa  Rosa,  Suwannee,  and  Union; 

(v)  Georgia:  Berrien.  Brooks,  Cook, 
Early,  and  Thomas; 

(vi)  Mississippi:  Bolivar,  Carroll. 
Coahoma.  DeSoto,  Hinds,  Holmes. 
Humphreys,  Issaquena,  Lafayette, 
Leflore,  Madison,  Panola,  Quitman, 
Sharkey.  Sunflower,  Tallahatchie, 
Tunica.  Warren.  Washington,  and 
Yazoo; 

(vii)  New  Mexico:  Chaves,  Dona  Ana. 
Eddy.  Hidalgo.  Luna.  Otero,  and  Sierra; 

(viii)  Texas:  Andrews.  Atascosa,  Bee. 
Bexar.  Borden.  Brewster.  Cochran, 
Culberson.  Dawson,  Dimmit,  El  Paso, 
Frio.  Gaines,  Hockley.  Hudspeth,  Jeff 
Davis,  Kinney,  La  Salle,  Loving,  Lynn, 
Medina,  Pecos.  Presidio,  Reeves, 
Rehjgio,  Terry,  Uvalde,  Ward,  Yoakum, 
and  Zavala. 

(2)  Additional  counties  may  be 
designated  by  CCC  during  the  year  as 
deemed  appropriate,  and  a  list  of  tliese 
counties  will  be  available  in  State  and 
county  ASCS  offices. 

§  1413.35    ELS  cotton  CAB's. 

The  CAB  established  for  a  crop  of  ELS 
cotton  on  a  farm  shall  be  the  average  of 
the  planted  and  considered  planted 
acreages,  according  to  §§  1413.10  and 
1413.11,  for  ELS  cotton  for  the  3  years 
immediately  preceding  the  year  prior  to 
the  current  year.  A  county  must  have  an 
ELS  cotton  designation  before  ELS 
cotton  CAB'S  can  be  established. 

§  1 41 3.36    ELS  cotton  crop  program 
payment  yields. 

(a)  For  ELS  cotton,  the  crop  program 
payment  yield  in  pounds  per  acre  for 
the  current  year  shall  be  the  average  of 
the  actual  yields  per  harvested  acre  for 
the  farm  for  the  3  preceding  years, 
adjusted  as  follows: 

(b)(1)  If  no  acreage  of  the  crop  was 
grown  on  the  farm  for  a  year,  a  vield  for 
the  crop  shall  be  assigned  by  the  county 
committee  for  the  farm  for  such  year 
based  upon  the  actual  yields  for  at  least 
3  similar  farms  in  the  county  or 
surrounding  area. 


(2)  The  county  committee  may 
consider  an  assigned  yield  for  ELS 
cotton  as  an  actual  yield,  but  may  assign 
■  a  yield  for  any  year  only  if: 

(i)  Zero  acreage  was  reported;  or 
(ii)  Zero  acreage  was  not  reported,  but 
evidence  indicates  that  a  cotton  crop 
was  not  planted  on  the  farm  for  the  year 
involved. 

(c)  If  any  yield  in  the  3-year  period 
preceding  the  current  year  is  affected 
adversely  as  the  result  of  a  natural 
disaster  or  other  condition  beyond  the 
producer's  control,  the  county 
committee  may  temporarily  adjust  the 
yield  for  any  such  year  upward  to  no 
more  than  the  simple  average  of  the 
highest  4  actual  yields  of  the  most 
recent  5  years. 

(d)  A  report  of  ELS  cotton  production 
is  required  to  determine  the  actual  yield 
per  harvested  acre.  The  actual  vield"  for 
ELS  cotton  shall  be  computed  by 
dividing  the  total  production  by  the 
total  acreage  harvested  for  hnt.  rounded 
to  the  nearest  pound.  Such  acreage  is 
the  planted  acreage,  unless  a  smaller 
acreage  is  reported  as  harvested.  If  the 
total  of  such  planted  acreage  is  not 
harvested  by  the  producer,  the  actual 
yield  for  such  acreage  shall  be  zero. 

(e)  If  the  planted  acreage  of  ELS 
cotton  on  the  farm  is  significantly  less 
than  the  normal  planting  on  the  farm 
and  the  county  committee  determines 
that  the  reduction  in  planted  acreage 
caused  the  ELS  cotton  yield  on  the  farm 
to  be  unreasonably  high,  then  the 
county  committee  may  reduce  the  yield 
for  the  crop. 

§  1 41 3.37    Submitting  ELS  cotton 
production  evidence. 

(a)  Production  evidence  for  ELS 
cotton  shall  be  submitted  according  to 
§1413.19  by  a  final  date: 

(1)  Established  by  the  State  ASC 
Committee, 

(2)  Which  shall  be  no  later  than  April 
1  of  the  crop  year  following  the  current 
crop  year. 

(b)  Production  evidence  for  ELS 
cotton  shall  be  certified  on  either  form 
ASCS-658-1,  Certification  of  Deliveries 
to  Handlers,  or  form  ASCS-503, 
Identification  of  Cotton  Production,  at 
the  option  of  the  county  committee. 

Subpart  G — Program  Options  for 
Program  Crops 

§  1413.41    0/85/92  provisions  for  wheat  and 
feed  grains. 

(a)  0/85.  If  an  ARP  is  in  effect  for  the 
1994  and  1995  crops  of  wheat  and  feed 
grains  and  producers  file  form 

CCC-477,  Intention  to  Participate  in 
the  Price  Support  and  Production 
Adjustment  Programs,  for  such  a  crop 
with  the  county  ASCS  office  and  such 
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producers  devote  a  portion  of  the 
maximum  payment  acres  for  wheat  and 
feed  grains  equal  to  more  than  15 
percent  of  such  acreage  to  conservation    ' 
uses:  such  producers  shall  be  eligible  to 
receive  deficiency  payments  on  such 
portion  of  the  maximum  payment  acres 
in  excess  of  15  percent  of  such  acreage 
devoted  to  conservation  uses  at  a  per 
bushel  rate  that  will  be  established  by 
the  Secretary,  except  that  the  rate  may 
not  be  established  at  less  than  the 
projected  deficiency  payment  rate. 

(b)  Exceptions  to  0/85.  (1)  In  the  case 
of  each  of  the  1994  and  1995  crops  of 
wheat  and  feed  grains,  producers  on  a 
farm  shall  be  eligible  to  receive 
deficiency  payments  for  such  crops  not 
to  exceed  92  percent  of  the  maximum 
payment  acreage,  if  an  ARP  is  in  effect 
for  the  crops,  and 

(i)  Producers  have  been  determined  to 
be  prevented  from  planting  the  crop,  or 
have  a  reduced  yield  of  a  program  crop 
on  a  farm  because  of  a  natural  disaster, 
and  such  producers  elect  to  designate 
such  prevented  planted  or  reduced  yield 
acreage  as  CU  for  payment  for  such  crop 
and  devote  more  than  8  percent  of  the 
wheat  or  feed  grains  acreage  to  CU  for 
payment;  or 

(ii)  Producers  elect  to  devote  a  portion 
of  the  maximum  payment  acres  for 
wheat  and  feed  grains  in  excess  of  8 
percent  of  such  maximum  payment 
acres  to  minor  oilseeds  and  IOC's. 

(2)  If  producers  elect  to  devote  a 
portion  of  the  maximum  payment  acres 
for  wheat  and  feed  grains  in  excess  of 

8  percent  of  the  maximum  payment 
acres  to  a  combination  of  minor 
oilseeds,  ICKI's.  and  CU  for  payment,  a 
weighted  average  amount  of  between  8 
percent  and  15  percent  of  the  maximum 
payment  acres  shall  be  determined  by: 

U)  Multiplying  92  percent  times  the 
minor  oilseed  and  KDC  acreage  divided 
by  the  total  of  the  minor  oilseed.  IOC. 
and  CU  for  payment  acreage;  and 

(ii)  Multiplying  85  percent  times  the 
CU  for  payment  acreage  divided  by  the 
total  of  the  minor  oilseed.  IOC,  and  CU 
for  payment  acreage. 

(iii)  The  weighted  average  factor 
determined  in  paragraphs  (b)(2)(i)  and 
(ii)  of  this  section  shall  be: 

(A)  Multiplied  by  the  maximum 
payment  acres;  and 

(B)  Subtracted  from  the  result  of  the 
maximum  payment  acres  minus  the 
total  of  the  minor  oilseed.  IOC.  and  CU 
for  payment  acreage. 

(3)  Producers  who  have  been 
determined  to  be  prevented  from 
planting  the  crop,  or  have  reduced 
yields  with  respect  to  a  program  crop, 
and  designate  such  acreage  as  CU  for 

■  payment  in  accordance  with  paragraphs 
(b)(l)(i)  and  (ii)  of  this  section,  may 


plant  such  acreage  to  eligible  minor 
oilseeds  or  IOC's. 

(4)  In  order  to  receive  deficiency 
payments  with  respect  to  such  acreage, 
producers  shall  agree  to  forego 
eligibility  to  receive  commodity  price 
support  loans  and  purchases  under 
parts  1421  and  1427  of  this  chapter  for 
the  crop  of  a  minor  oilseed  planted  on 
the  maximum  payment  acres  according 
to  paragraph  (b)(l)(ii)  and  (2). 

(5)(i)  All  or  any  portion  of  the  acreage 
devoted  to  an  IOC.  minor  oilseed,  or 
other  crop  according  to  paragraph 
(b)(l)(ii)  of  this  section  may  be 
subsequently  planted  during  the  same 
crop  year  to  any  oilseed,  any  IOC 
designated  by  CCC,  or  any  other  crop, 
except  any  fruit  and  vegetable  crop 
(including  potatoes  and  dry  edible 
beans)  not  designated  by  CCC  as  an  IOC; 
or  a  crop  for  which  no  substantial 
domestic  production  or  market  exists. 

(ii)  The  planting  of  soybeans  as  a 
subsequently  planted  crop  shall  be 
limited  to  farms  having  an  established 
history  of  double  cropping  soybeans 
following  any  other  crop  in  at  least  3  of 
the  preceding  5  years. 

(iii)  Producers  shall  agree  to  forego 
eligibility  to  receive  commodity  price 
support  loans  and  purchases  under 
parts  1421  and  1427  of  this  chapter  for 
the  crop  of  the  subsequently  planted 
crop  that  is  produced  on  a  farm  under 
this  section. 

§  1 41 3.42    50/85/92  program  provisions  for 
upland  cotton  and  rice. 

(a)(1)  50/85.  If  an  ARP  is  in  effect  for 
the  1994  through  1997  crops  of  upland 
cotton  and  the  1994  and  1995  crops  of 
rice  and  producers  file  form  CCC-477, 
Intention  to  Participate  in  the  Price 
Support  and  Production  Adjustment 
Programs,  with  the  county  ASCS  office, 
and  such  producers  devote  a  portion  of 
the  maximum  payment  acres  for  upland 
cotton  and  rice  equal  to  more  than  15 
percent  of  such  acreage  to  conservation 
uses: 

(i)  Such  portion  of  the  maximum 
payment  acres  in  excess  of  15  percent  of 
such  acreage  devoted  to  conservation 
uses  shall  be  considered  to  be  planted 
to  upland  cotton  or  rice  for  the  purpose 
of  determining  the  acreage  on  the  farm 
required  to  be  devoted  to  conservation 
uses;  and, 

(ii)  Producers  shall  be  eligible  for 
payments  with  respect  to  such  acreage 
at  a  per  pound  rate  that  will  be 
established  by  the  Secretary,  except  that 
the  rate  may  not  be  established  at  less 
than  the  projected  deficiency  payment 
rate. 

(2)  Producers  shall  be  eligible  for 
payments  in  accordance  with  paragraph 
(a)(l)(ii)  of  this  section,  except  as 
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provided  in  paragraph  (c)  of  this 
section,  if  the  acreage  producers  plant  to 
upland  cotton  and  rice  for  harvest,  or 
the  sum  of  the  acreage  planted  for 
harvest  plus  the  acreage  credited  as 
prevented  planted  under  §  1413.121 
equals  at  least  50  percent  of  the 
maximum  payment  acres  for  the  farm. 

(b)  Exceptions  to  50/85.  (1)  In  the  case 
of  each  of  the  1994  through  1997  crops 
of  rice  and  upland  cotton,  producers  on 
a  farm  shall  be  eligible  to  receive 
deficiency  payments  for  such  crops  in 
accordance  with  paragraph  (a)(l)(ii)  of 
this  section  if: 

(i)  An  ARP  is  in  effect  for  rice  and 
upland  cotton,  and  producers  plant 
such  crops  of  upland  cotton  or  rice  for 
harvest;  and 

(ii)  The  producers  have  been 
determined  by  the  county  committee  to 
be  prevented  from  planting  such  crops, 
or  have  reduced  yields  for  such  crops 
due  to  a  natural  disaster,  and  devote 
acreage  to  conservation  uses;  or 

(iii)  The  producers  elect  to  devote  a 
portion  of  the  maximum  payment  acres 
for  rice  and  upland  cotton  equal  to  more 
than  8  percent  of  the  rice  or  upland 
cotton  acreage  to  IOC's. 

(2)  Acreages  of  upland  cotton  and  rice 
that  were  subject  to  reduced  yields  or 
were  prevented  from  being  planted  and 
are  later  devoted  to  CU  for  payment,  in 
accordance  with  subparagraph  (b)(1)  (ii) 
and  (iii)  of  this  section,  may  be  planted 
to  IOC's. 

(3)  In  order  to  receive  payments  under 
§  1413.101,  producers  shall  agree  to 
forego  eligibility  to  receive  a  price 
support  loan  under  part  1421  of  this 
chapter  if  such  loans  are  made  available 
by  CCC  for  a  crop  of  sesame  or  crambe 
produced  on  the  fann. 

(c)  Quamntine.  If  a  quarantine  has 
been  imposed  by  a  State  or  local  agency 
on  the  planting  of  upland  cotton  or  rice 
for  harvest  on  farms  in  such  State  or 
County  Office  area,  the  following  rules 
apply: 

(1)  The  State  committee  may 
recommend  to  the  Deputy 
Administrator,  State  and  County 
Operations,  that  deficiency  payments  be 
made  without  regard  to  the  50  percent 
planting  requirement  under  the 
provisions  of  this  section  to  producers 
in  the  area  who  were  required  to  not 
plant  upland  cotton  and  rice. 

(2)  In  order  for  the  quarantined 
acreage  to  be  eligible  for  deficiency 
payments,  the  quarantined  acreage  must 
be  devoted  to  eligible  conserving  use  for 
payment  acreage  in  accordance  with 
§1413.61. 

§  1413.43    Planting  flexibility. 

(a)  With  respect  to  the  1991  through 
1907  crop  years,  producers  may  plant 


for  harvest  on  the  established  CAB.  a 
commodity,  which  is  other  than  the 
program  crop  for  which  the  CAB  was 
established  and  receive  planted  and 
considered  planted  credit  for  such 
program  crop  as  the  resuh  of  planting 
such  other  crop  only  if  CCC  has 
approved  the  planting  of  such  other 
crop  as  provided  in  this  part. 

(b)  Crops  that  may  be  planted  for 
harvest  on  an  established  program  CAB 
include  the  following: 

(1)  Any  program  crop; 

(2)  Any  minor  oilseed; 

(3)  Any  industrial  or  other  crop, 
including  adzuki.  fabin,  lupin,  and 
mung  beans; 

(4)  Sugarcane,  if  the  producer  elects 
not  to  receive  planted  and  considered 
planted  credit  for  sugarcane; 

(5)  Nonparticipating  ELS  cotton;  and 

(6)  Any  other  crop,  except  peanuts, 
tobacco,  wild  rice,  trees,  tree  crops, 
nuts,  aird  fruits  and  vegetables 
(including  fruits  and  vegetables  grown 
for  seed  or  ornamentals),  which  include 
apples,  apricots,  arugala.  artichokes, 
asparagus,  avocados,  babaco  papayas, 
bananas,  beans  (except  soybeans, 
adzuki.  faba,  and  lupin),  beets — other 
than  sugar,  blackberries,  blueberries, 
bok  choy,  boysenberries,  broccoli, 
brussel  sprouts,  cabbage,  calabaza, 
cauliflower,  celeriac,  celery,  chayote. 
cherimoyas,  canary  melon,  cantaloupes, 
cardoon.  carrots,  casaba  melon,  cassava, 
cherries.  Chinese  bitter  melon,  chicory. 
Chinese  cabbage,  Chinese  mustard. 
Chinese  water  chestnuts,  chufes.  citron, 
(..tron  n>elon,  coffee,  collards,  cowpeas, 
crabappies,  cranberries,  crenshaw 
melon,  cucumbers,  currants,  daikon. 
dasheen,  dates,  dry  edible  beans, 
eggplant,  elderberries,  endive,  escarole. 
feijoas,  figs,  gooseberries,  grapefruit, 
grapes,  guavas.  honeydew  melon, 
huckleberries,  Jerusalem  artichokes, 
kale,  kiwifruit.  kohlrabi,  kumquats, 
leeks,  lemons,  lentils,  lettuce,  limequats. 
limes,  loganberries,  loquats.  mandarins, 
mangos,  marionberries,  mulberries, 
murcotts,  mustard  greens,  nectarines, 
olallieberries.  onions,  oranges,  okra. 
olives,  papaya,  paprika,  parsnip, 
passion  fruits,  peaches,  pears,  peas,.all 
peppers,  persimmon,  persian  melon, 
pineapple,  plantain,  plumcots.  plums, 
pomegranates,  potatoes,  prunes, 
pumpkins,  quinces,  radiochio.  radishes, 
raisins,  rapini,  raspberries,  rhubarb, 
rutabaga,  santa  claus  melon,  salsify, 
savory,  shallots,  spinach,  squash, 
strawberries,  Swiss  chard,  sweet  com. 
sweet  potatoes,  tangelos.  tangerines, 
tangos,  tangors,  taniers.  tare  root, 
tomatillo.  tomatoes,  turnips,  turnip 
greens,  watercress,  watermelons,  white 
sapote.  yam,  and  yu  choy,  unless  the 
crop  has  been  approved  by  the  county 


committee  to  be  planted  for  green 
manure,  haying  (which  includes  silage, 
havlage,  and  green  chop),  or  grazing. 

(c)  If  producers  plant  firuits  and 
vegetables  on  such  acreage,  according  to 
paragraph  (a)  of  this  section,  for  green 
manure,  haying,  or  grazing,  such 
producers  shall  pay  a  fee  to  cover  the 
cost  of  a  farm  visit,  according  to  part 
718  of  this  title,  to  verify  that  the  crop 
has  not  been  harvested.  Each  farm  must 
be  verified  to  ensure  the  crop  has  not 
been  harvested. 

(d)  With  regard  to  paragraphs  (b)(1) 
through  (b)(6)  of  this  section,  a  list  of 
the  commodities  that  may  not  be 
planted  on  the  program  CAB's  shall  be 
available  in  the  county  ASCS  offices. 

(e)  With  regard  to  the  CAB,  except  as 
provided  in  paragraphs  (d)  and  (f)  of 
this  section,  the  quantity  of  CAB  that 
may  be  planted  to  a  commodity,  other 
than  the  specific  program  crop,  may  not 
exceed  25  percent  of  the  contributing 
crop's  CAB. 

(t)  The  total  of  the  planted,  prevented 
planted,  and  failed  acreage  of  all 
participating  crops  shall  not  exceed  the 
total  of  the  permitted  acreage  for  all 
participating  crops  on  the  farm. 

(g)  Monprogram  crops  approved  for 
prevented  planting  or  failed  acreage 
credit  planted  on  flex  acreage  may  be 
credited  as  flex  for  participating 
program  crops. 

(h)(1)  Acreages  that  are  flexed 
according  to  this  section  may  be  double 
cropped  according  to  §  1413.24(e).  State 
committees  will  establish  beginning  and 
ending  flex  dates  for  spring  and  fall 
program  crops. 

(i)  The  beginning  date  for  the  fall  flex 
period  shall  be  the  normal  planting  date 
for  fall  planted  program  crops,  and  the 
ending  date  for  the  fall  flex  period  shall 
be  the  normal  harvest  date  for  fall 
planted  program  crops; 

(ii)  The  beginning  date  for  the  spring 
Hex  period  shall  be  the  normal  planting 
date  for  spring  planted  crops,  and  the 
ending  date  for  the  spring  flex  period 
shall  be  the  normal  harvest  date  for 
spring  planted  program  crops. 

(2)  Eligible  flex  acreage  or  ACR  must 
be  present  on  the  farm  from  the  time  the 
program  crop  is  normally  planted  until 
the  program  crop  is  normally  harvested. 

(i)  The  CAB  for  a  crop  shall  not  be 
increased  using  the  flex  provisions  of 
this  section. 

(1)  Planted  and  considered  planted 
credit  for  all  crops  on  a  participating 
farm  will  be  limited  to  the  CAB  for  the 
crop. 

(2)  Crop  acreage  planted  in  excess  of 
the  permitted  acreage  for  the  crop  shall 
be  credited  only  for  planted  and 
considered  planted  credit  to  the 
contributing  participating  program 


crops  from  which  the  additional  acreage 
was  flexed. 

(j)  If.  on  January  1  of  any  calendar 
year,  it  is  estimated  by  CCC  that  the 
national  average  price  <  .'soybeans 
during  the  subsequent  soybean 
marketing  year  would  be  less  than  105 
percent  of  the  nonrecourse  soybean  loan 
level,  if  soybeans  were  permitted  to  be 
planted  on  up  to  25  percent  of  the 
program  CAB,  then  the  maximum 
program  CAB  that  may  be  planted  to 
soybeans  may  not  exceed  15  percent  of 
such  acreage  base. 

(k)  Producers  of  a  program  crop  who 
are  participating  in  the  ARP  for  that 
program  crop  shall  be  allowed  to  plant 
such  program  crog^  in  excess  of  the 
permitted  acreage  of  the  crop  without 
losing  loan,  purchase,  and  payment 
eligibility  for  the  crop  if: 

(1)  The  acreage  planted  to  the 
program  crop  on  the  farm  in  excess  of 
the  permitted  acreage  does  not  exceed 
25  percent  of  the  CAB's  on  the  farm  for 
other  participating  program  crops;  and 

(2)  The  producer  agrees  to  a  reduction 
in  the  permitted  acreage  for  the  other 
program  crops  produced  on  the  farm  by 
the  quantity  equal  to  the  overplanting. 

(1)  Producers  of  an  original  program 
crop,  who  plant  for  harvest  on  the 
established  acreage  base  of  such  original 
program  crop,  another  program  crop, 
and  who  are  not  participating  in  an  ARP 
for  such  other  program  crop,  shall  be 
eligible  for  loans,  purchases,  or  loan 
deficiency  payments  for  such  other 
program  crop  on  the  same  terms  and 
conditions  as  provided  in*a  production 
adjustment  program  established  for  such 
other  program  crop. 

(m)  Producers  shall  he  eligible  to 
receive  loans,  purchases,  or  loan 
deficiency  payments  in  the  case  of  other 
crops  for  which  CCC  has  announced  the 
availability  of  such  benefits,  if  the 
producers: 

(1)  Plant  such  other  program  crop  in 
an  amount  that  does  not  exceed  25 
percent  of  the  CAB  established  for  the 
original  program  crop;  and 

(2)  Agree  to  a  reduction  in  the 
permitted  acreage  for  the  original 
program  crop  for  the  crop  year. 

Subpart  H— Program  Agreement  and 
Enrollment  Provisions 

§1413.50    Requirements  for  program 
participation. 

(a)(1)  With  respect  to  a  crop  for  which 
an  acreage  reduction  program  is 
announced,  eligible  producers  may 
enter  into  a  CCC-477,  Intention  to 
Participate  in  the  Price  Support  And 
Production  Adjustment  Programs,  with 
CCC  by  executing  and  submitting  such 
CCC-477  to  the  county  ASCS  office 
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where  the  records  for  the  farm  are 
maintained  not  later  than  a  date 
specified  in  the  announcement  of  the 
sign-up  period  for  the  acreage  reduction 
and  paid  land  diversion  program. 
Producers  may  withdraw  firom  a  CXX!- 
477  at  any  time  up  to  the  final  reporting 
date  for  the  enrolled  crop. 

(2)  For  a  farm  with  both  com  and 
grain  sorghum  CAB's,  if  the  producer 
participates  in  the  ARP  for  either  corn 
or  grain  sorghum,  such  participation 
will  constitute  participation  in  both 
crops. 

(3)  For  a  farm  with  either  a  com  CAB 
or  a  grain  sorghum  CAB,  if  the  producer 
participates  in  either  com  or  grain 
sorghum,  such  participation  will 
constitute  participation  in  both  crops. 

(b)(1)  The  producer  must  be  an 
individual,  entity,  or  joint  operation  that 
shares  in  the  risk  of  producing  the 
program  crop  produced  in  the  current 
year,  or  shares  in  the  proceeds  thereof. 
The  county  committee  shall  determine 
who  is  an  individual,  entity,  or  joint 
operation  in  accordance  with  parts  1497 
and  1498  of  this  chapter. 

(2)  A  minor  will  be  eligible  to 
participate  m  the  program  only  if  one  of 
the  following  conditions  exists: 

(i)  The  right  of  majority  has  been 
conferred  upon  the  minor  by  court 
proceedings; 

(ii)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  documents  are  signed  by  the 
guardian;  or 

(iii)  A  bond  is  furnished  under  which 
a  surety  guarantees  to  protect  CCC  from 
any  loss  inciured  for  which  the  minor 
would  be  liable  had  the  minor  been  an 
adult. 

(c)  The  signup  period  determined  and 
announced  in  accordance  with   - 
paragraph  (a)  of  this  section  may  be 
extended  for  a  producer  or  for  all 
producers  within  a  designated  area 
under  the  terms  and  conditions 
announced  by  CCC  in  the  event  of  the 
occurrence  of  a  condition  which  is 
beyond  the  control  of  producers,  if  CCC 
determines  that  such  an  extension  will 
not  affect  adversely  the  administration 
of  the  respective  program. 

§  1413.51    Successors  in  interest 

(a)  A  succession  in  interest  may  be 
permitted  to  a  CCC— 477  if  there  has 
been  a  change  in  the  operation  of  a  farm, 
such  as: 

(1)  A  sale  of  the  land; 

(2)  A  change  of  operator  or  producer, 
including  the  change  in  a  partnership 
that  is  a  producer,  that  increases  or 
decreases  the  number  of  partners; 

(3)  A  foreclosure,  bankruptcy,  or 
involuntary  loss  of  the  farm  after  an 
advance  payment;  ot 


(4)  A  change  in  producer  shares  to 
reflect  changes  in  the  shares  of  the  crop 
that  were  originally  approved  by  the 
county  committee  on  the  CCC— 477. 

(b)  If  a  change  in  producers  occurs  on 
a  farm  enrolled  in  a  program  in 
accordance  with  this  part  before  the  end 
of  the  ARP  signup  period,  such  new 
producers  shall  be  considered  to  be 
successors  in  interest,  if  an  advance 
payment  has  been  made  to  the 
predecessor,  unless  such  advance 
payment  is  refunded  to  CCC. 

(c)  A  succession  in  interest  on  the 
CCC-477  is  not  permitted  if  CCC 
determines  that  the  change  results  in  a 
violation  of  the  landlord-tenant 
provisions  set  forth  at  §  1413.107,  or 
otherwise  defeats  the  purpose  of  the 
program. 

(d)  All  producers  whose  shares  of  the 
crop  as  listpd  on  the  CCC— 477  have 
changed  fiom  the  original  CCC— 477  are 
required  to  sign  a  revised  CCC— 477  by 
the  earliest  of: 

(1)  The  date  the  crop  is  actually 
harvested; 

(2)  December  31  of  the  current  crop 
year;  or 

(3)  15  days  after  the  county  committee 
was  notified  of  the  change  in  share 
amounts. 

(e)  When  any  producer  of  the  crop  on 
the  farm  (the  predecessor)  is  succeeded 
by  another  producer  (the  successor),  any 
payment  which  is  due  and  owing  shall 
be  divided  between  the  predecessor  and 
successor  on  such  basis  as  the 
predecessor,  successor,  and  the  county 
committee  agree  is  fair  and  equitable. ' 

(f)  Advance  payments  issued  to  the 
predecessor  will  be  attributed  to  each 
successor  based  on: 

(1)  The  successor's  share  of  the  crop; 
and 

(2)  The  amount  of  advance  payment 
issued  to  the  predecessor  for  the  crop. 

(g)  The  successor  shall  assume 
responsibility  for  refunding  any 
unearned  payments  issu«d  to  the 
predecessor,  if  such  refunds  are 
required  under  the  CCC-477. 

(n)  If  the  predecessor  and  successor 
fail  to  agree  on  a  revised  CCC— 477  and 
the  predecessor: 

(1)  Has  become  unable  to  carry  out  the 
producer's  responsibilities  under  the 
CCC-477,  CCC  may  terminate  the  CCC- 
477  with  respect  to  the  predecessor  and 
enter  into  a  new  CCC-477  with  the 
successor; 

(2)  If  the  predecessor  has  not  become 
unable  to  carry  out  the  producer's 
responsibilities  under  the  CCC-477,  the 
contract  may  be  terminated. 

(i)  In  any  case  in  which  the  amount 
of  any  payment  due  any  successor 
producer  has  been  paid  previously  to 
another  producer,  such  payment  shall 


not  be  paid  to  the  successor  unless  it  is 
recovered  firom  the  predecessor  or 
payment  to  the  successor  has  been 
authorized  by  the  Deputy 
Administrator.  If  the  predecessor 
refunds.an  advance  program  payment, 
such  producer  shall  not  be  assessed 
interest  in  accordance  with  part  1403  of 
this  chapter. 

(j)(l)  If  payments  are  reduced  on  a 
farm  for  a  predecessor  in  accordance 
with  part  1497  of  this  chapter,  such  , 
payments  shall  not  increase  because  of 
a  succession  in  interest. 

(2)  A  succession  in  interest  cannot 
increase  the  liability  of  CCC. 

(k)  The  total  amount  of  payments  that 
a  successor  maybe  entitled  to  receive 
under  one  or  more  of  the  annual 
programs  established  under  the 
Agricultural  Act  of  1949,  as  amended, 
for  wheat,  feed  grains,  upland  ai.d  ELS 
cotton,  rice  and  oilseeds  may  noi  exceed 
$50,000  for  deficiency  and  land 
diversion  payments,  and  $75,000  for 
marketing  loan  gains  (except  honey), 
loan  deficiency  payments  (except 
honey),  and  emergency  compensation 
(increa.sed  deficiency)  payments,  except 
as  provided  in  paragraph  (k)  of  this 
section. 

§  1413.52    Misrepresentation  and  scheme 
or  device. 

(a)  A  producer  who  is  determined  by 
the  county  committee  or  the  State 
committee  to  have  erroneously 
represented  any  fact  affecting  a  program 
determination  made  in  accordance  with 
this  part  shall: 

(1)  Not  be  entitled  to  payments  under 
the  crop  program  with  respect  to  which 
the  representation  was  made, 

(2)  Refimd  to  CCC  all  payments 
received  by  such  producer  with  respect 
to  such  farm  and  such  crop  program, 
and 

(3)  Be  liable  for  liquidated  damages  in 
accordance  with  the  terms  of  the  CCC- 
477. 

(b)  With  respect  to  programs 
conducted  in  accordance  with  this  part, 
a  producer  who  is  determined  by  the 
State  committee,  or  the  county 
committee  with  the  approval  of  the 
State  committee,  to  have  knowingly: 

(1)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of  the 
program, 

(2)  Made  any  fraudulent 
representation,  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination  shall  refund  to 
CCC  all  payments  received  by  such 
producer  with  respect  to  all  farms  and 
shall  be  liable  for  liquidated  damages  in 
accordance  with  the  CCC-477.  Such 
producer  also  shall  be  ineligible  to 
receive  program  payments  for  the  year 
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in  which  the  scheme  or  device  was 
adopted.  If  such  action  also  is 
determined  by  CCC  to  be  a  scheme  or 
device,  a  fraudulent  representation  or  a 
misrepresentation  of  fact  affecting  a 
determination  made  in  accordance  with 
part  1497  of  this  title,  the  producer  shall 
also  be  ineligible  for  program  payments 
in  the  succeeding  year. 

§  1413.53    Required  acreage  reduction. 

(a)(1)  The  Secretary  will  announce: 

(i)  Whether  an  ARP  is  in  effect  for  a 
crop  year  for  a  specific  crop; 

(li)  The  percentage  reduction  to  be 
applied  to  the  CAB  to  determine  the 
amount  of  required  reduction;  and 

(iii)  Other  requirements  of  the 
program  for  the  year. 

(2)  For  wheat,  feed  grains,  upland 
cotton  and  rice,  the  operator  and  each 
producer  agree  to  devote  to  approved 
conservation  uses  an  acreage  of  eligible 
land  equal  to  the  product  of  the  acreage 
reduction  factor  announced  by  the 
Secretary,  times  the  CAB. 

(3)  For  ELS  cotton,  the  acreage  of 
eligible  land  devoted  to  conservation 
uses  shall  be  determined  by  multiplying 
the  product  obtained  by  dividing  the 
number  of  acres  required  to  be 
withdrawn  from  the  production  of  ELS 
cotton,  by  the  number  of  acres 
authorized  to  be  planted  to  ELS  cotton 
under  the  limitation  established  by  the 
Secretary,  times  the  number  of  acres 
planted  to  such  commodity. 

(b)  Producers  of  the  applicable  crop  or 
crops  shall: 

(1)  Not  knowingly  exceed  the 
permitted  acreage,  which  is  the  acreage 
base  established  for  the  crop  minus  the 
sum  of  the  acreage  required  to  be 
devoted  to  ACR  in  accordance  with  an 
ARP  and  any  acreage  which  is  required 
to  be  devoted  to  ACR  in  accordance 
with  a  land  diversion  program,  plus  any 
acreage  planted  in  accordance  with 
program  provisions  specified  in 
§1413.43; 

(2)  Devote  to  conservation  uses,  as 
prescribed  in  §§  1413.60  through 
1413.75,  an  acreage  equal  to  the  acreage 
determined  in  paragraphs  (a)(2)  and  (3); 
and 

(3)  Otherwise  comply  with  all 
program  requirements. 

§1413.54    Acreage  reduction  program 
provisions. 

(a)  The  acreage  reduction  factor  for 
the  wheat,  feed  grains,  upland  and  ELS 
cotton  and  rice  programs  are: 

(l)(i)  1991  wheat,  15  percent; 

(ii)  1992  wheat,  5  percent; 

(iii)  1993  wheat,  0  percent;  and 

(Iv)  1994  wheat,  0  percent. 

(2)(i)  For  the  1991  crop: 

(A)  Com,  grain  sorghum,  and  barley, 
7.5  percent;  and 


(B)  Oats,  0  percent; 
(ii)  For  the  1992  crop: 

(A)  Com,  grain  sorghum,  and  barley. 
5.0  percent,  and 

(B)  Oats,  0  percent;  and 
(iii)  For  the  1993  crop: 

(A)  Com,  10  percent; 

(B)  Grain  sorghum,  5  percent, 

(C)  Barley  and  oats,  0  percent;  and 
(iv)  For  the  1994  crop:  com,  grain 

sorghum,  barley,  and  oats,  0  percent. 

(3)(i)  1991  upland  cotton,  5  percent; 

(ii)  1992  upland  cotton.  10  percent; 

(iii)  1993  upland  cotton,  7.5  percent; 
and 

(iv)  1994  upland  cotton,  11.0  percent. 

(4)(i)  1991  rice,  5  percent; 

(ii)  1992  rice.  10  percent; 

(iii)  1993  rice.  5  percent; 

(iv)  1994  rice,  0  percent. 

(5)(i)  1991  ELS  cotton,  5  percent; 

(ii)  1992  ELS  cotton,  5  percent; 

(iii)  1993  ELS  cotton,  20  percent;  and 

(iv)  1994  ELS  cotton,  15  percent. 

(b)  Targeted  option  payments  shall 
not  be  available  with  respect  to  the 
1991, 1992,  and  1993  crops  of  wheat, 
feed  grains,  upland  cotton,  and  rice. 

(c)ri)  Acreage  designated  as  ACR 
under  the  1991, 1992,  and  1993  wheat, 
feed  grain,  upland  cotton,  and  rice 
programs  may  not  be  devoted  to 
oilseeds,  industrial  or  experimental 
crops,  to  other  program  crops,  to 
designated  crops,  or  any  other  crop  and 
must  be  devoted  to  approved  uses  as 
otherwise  provided  in  this  part. 

(2)  Acreage  designated  as  CU  for 
payment  acreage  under  the  "0/92" 
provisions  of  the  1992  through  1995 
wheat  and  feed  grains  programs  as 
provided  in  Section  1413.41  may  be 
planted  to  sunflowers,  rapeseed,  canola 
safflower,  flaxseed,  and  mustard  seed 
("minor  oilseeds")  and  sesame  and 
crambe.  Such  acreage  may  be 
doublecropped  with  other  minor 
oilseeds,  industrial  or  experimental 
crops,  and  other  crops,  except  for  any 
program  crop  or  any  fruit  or  vegetable 
crop.  Soybeans  may  be  doublecropped  if 
the  farm  has  an  established  history  of 
doublecropping  soybeans  after  any  other 
crop  in  at  least  3  of  the  preceding  5 
years. 

(3)  Acreage  designated  as  CU  for 
payment  acreage  under  the  "50/92" 
provisions  of  the  1992  through  1995 
upland  cotton  and  rice  programs  may  be 
planted  to  sesame  and  crambe. 

(4)  Acreage  designated  as  CU  for 
payment  acreage  under  the  "0/92"  and 
"50/92"  provisions  of  the  1992  through 
1995  wheat,  feed  grains,  upland  cotton, 
and  rice  programs  as  provided  in 

§§  1413.41  and  1413.42  may  not  be 
planted  to  industrial,  experimental,  or 
other  crops  except  as  provided  in 
paragraph  (c)(2)  of  this  section. 


(d)  Paid  land  diversion  program 
payments: 

(1)  For  the  1991  crop: 

(i)  Shall  not  be  made  available  to 
producers  of  wheat. 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains. 

(iii)  Shall  not  be  made  available  to 
producers  of  upland  cotton. 

(iv)  Shall  not  be  made  available  to 
producers  of  ELS  cotton,  and 

(v)  Shall  not  be  made  available  to 
producers  of  rice;  and 

(2)  For  the  1992  crop: 

(i)  Shall  not  be  made  available  to 
producers  of  wheat. 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains, 

(iii)  Shall  not  be  made  available  to 
producers  of  upland  cotton, 

(iv)  Shall  not  be  made  available  to 
producers  of  ELS  cotton,  and 

(v)  Shall  not  be  made  available  to 
producers  of  rice;  and 

(3)  For  the  1993  crop: 

(i)  Shall  not  be  made  available  to 
producers  of  wheat, 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains 

(iii)  Shall  not  be  made  available  to 
producers  of  ELS  cotton, 

(iv)  Shall  not  be  made  available  to 
producers  of  rice,  and 

(v)  Shall  not  be  made  available  to 
producers  of  upland  cotton;  and 

(4)  For  the  1994  crop: 

(i)  Shall  not  be  made  available  to 
producers  of  wheat, 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains, 

(iii)  Shall  not  be  made  available  to 
producers  of  upland  cotton, 

(iv)  Shall  not  be  made  available  to 
producers  of  ELS  cotton,  and 

(v)  Shall  not  be  made  available  to 
producers  of  rice. 

(e)  With  respect  to  the  1991, 1992, 
1993,  and  1994  crop  years,  in  order  to 
receive  feed  grain  loans,  purchases,  and 
payments  in  accordance  with  this  part 
and  part  1421  of  this  title,  producers  of 
malting  barley  must  comply  with  the 
acreage  reduction  program  requirements 
of  this  part. 

(f)  With  respect  to  the  .1992  through 
1995  crop  years,  production  of  black- 
eyed  peas  shall  be  allowed  on  upland 
cotton  "50/92"  acreage  to  the  following 
restrictions: 

(1)  Production  of  such  crop  for 
harvest  shall  be  approved  only  if  State 
committees  have  authorized  vegetables 
as  a  locally  approved  cover  for  green 
manure; 

(2)  Requests  for  planting  black-eyed 
peas  for  harvest  may  be  approved  by 
county  and  State  committees.  In  order 
for  such  request  to  be  approved, 
producers  must  fumish  a  contract  or 
similar  agreement  that  specifies: 
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(i)  The  acreage  to  be  harvested;  and 
(ii)  The  production  shall  be  donated 
to  a  food  bank  or  similar  institution. 
Such  agreement  shall  be  signed  by  a 
representative  of  the  food  bank.  In 
addition  such  representatives  shall 
certify  that  the  food  bank  received  the 
commodity  by  notifying  the  county 
ASCS  office  in  writing,  and  shall  also 
certify  that  donations  of  black-eyed  peas 
shall  not  be  dis(x>sed  of  through  cash 
sales. 

(g)  Producers  may  plant  designated 
minor  oilseeds  and  soybeans  on  50 
percent  of  the  designated  ACR  acreage, 

(1)  If  such  designated  crops  are 
planted  on  ACR  acreage,  the  amount  of 
program  deficiency  payments  that  the 
producer  is  otherwise  entitled  to  earn 
shall  be  reduced  for  each  acre  (or 
portion  thereof),  that  is  planted  to  the 
designated  crop,  by  an  amount  equal  to 
the  program  deficiency  payment  that 
would  be  made  with  respect  to  a 
determined  number  of  acres  of  the  crop. 

(2)  If  producers  are  participating  in  an 
ARP  for  more  than  one  crop,  the  amount 
of  the  payment  reduction  shall  be 
determined  by  prorating  such  reduction 
based  on  the  acreage  of  ACR  reduced  for 
such  program  crops. 

§  1413.55    Land  diversion. 

(a)  The  Secretary  will  announce: 

(1)  Whether  a  land  diversion  program 
is  in  effect  for  a  crop  year  for  a  specific 
crop; 

(2)  The  amounts  payable  to  producers, 
which  may  be  determined  by  the 
submission  of  bids  by  the  producers  for 
the  contracts,  in  such  manner  as  may  be 
prescribed  or  deemed  appropriate.  In 
accepting  contract  offers,  the  extent  of 
the  diversion  to  be  undertaken  by  the 
producers  and  the  productivity  of  the 
diverted  acreage  shall  be  considered: 

(3)  Whether  advance  program 
payments  will  be  available; 

(4)  Whether  compliance  with  the  land 
diversion  requirement  is  required  in 
order  for  the  producer  on  the  farm  to  be 
eligible  for  loans,  purchases  and 
payments  for  the  crop:  and 

(5)  Other  requirements  of  the 
program. 

(b)  In  order  tO  be  eligible  for  any  land 
diversion  payment,  producers  of  the 
applicable  crop  or  crops  shall: 

(1)  Comply  with  all  other  program 
requirements  for  the  crop; 

(2)  Etevote  to  conservation  uses,  as 
prescribed  in  §§  1413.60  through 
1413.72,  an  acreage  which  is  equal  to 
the  required  diverted  acreage. 

(c)  The  total  acreage  to  be  diverted 
under  such  agreements  in  any  county  or 
local  community  shall  be  limited  so  as 
to  not  adversely  affect  the  economy  of 
the  area. 


Subpart  I — Acreage  Conservation 
Reserve  and  Conserving  Use  for 
Payment  Provisions 

§1413.60'  Basic  rules  for  ACR  and  CU  for 
payment  acreage. 

Except  as  set  forth  in  §§  1413.67 
through  1413.75,  or  as  announced  by 
the  Secretary.  ACR  and  CU  for  payment 
acreage  which  is  designated  in 
accordance  with  the  provisions  of 
§§  1413.41. 1413.42, 1413.53  and 
1413.54  must: 

(a)  Be  eUgibie  land  in  accordance  with 
§1413.61: 

(b)  Be  devoted  to  approved  cover  or 
practices  in  accordance  with  the 
provisions  of  §§  1413.63. 1413.64  and 
1413.65; 

(c)  Not  be  grazed  or  harvested,  except 
as  provided  in  §  1413.66;  and 

(d)  Be  in  compliance  with  the 
provisions  of  §1413.67. 

§1413.61    Eligible  land  for  ACR  and  CU  for 
payment  designation. 

(a)  For  1992  and  subsequent  crop 
years,  land  designated  as  ACR  and  CU 
for  payment  acreage  must: 

(1)  Meet  the  provisions  of  paragraph 
(b)(1)  of  this  section,  and 

(2)  Either  of  the  provisions  of 
paragraphs  (bK2)  or  (b)(3)  of  this 
section. 

(b)  ACR  and  CU  for  payment  acreage 
must  be  cropland  that: 

(1)  Meets  the  minimum  size  and 
width  requirements  of  5.0  acres  and  1.0 
chain  (66  feet),  respectively,  except: 

(i)  One  area  per  farm  may  be 
designated  that  is  smaller  than  the 
requirements  to  complete  the  balance  of 
required  ACR  or  CU  for  payment; 

(ii)  Entire  permanent  fields  may  be 
designated  for  ACR  or  CU  for  payment 
that  are  l«ss  than  5.0  acres  and  1.0 
chain; 

(iii)  Contiguous  and  noncontiguous 
strips,  including  end  rows,  terraces,  sod 
waterways,  and  filter  strips,  that  are  part 
of  an  approved  conservation  plan, 
which  do  not  meet  the  minimum  size 
(5.0  acres)  and  width  (1.0  chain,  66  feet) 
may  be  designated  as  ACR  or  CU  for 
payment  if  they  average  at  least  33  feet 
in  width;  and 

(iv)  Contiguous  and  noncontiguous 
strips,  including  end  rows,  terraces,  sod 
waterways,  and  filler  strips,  that  are 
planted  in  a  perennial  cover  and  average 
at  least  33  feet  in  width  may  be 
designated  as  ACR  or  CU  for  payment. 

(2)  Was  planted  or  approved  as 
prevented  from  being  planted  to  a  small 
grain,  row  crop,  or  other  crop  planted 
annually  in  either  1  of  the  last  5  years, 
or  any  year  from  1985  to  1993;  or 

(3)  Was  cropland  designated  as  ACR 
or  CU  for  payment  in  any  or  all  of  the 


previous  5  years,  or  any  year  from  1985 
to  1993. 

(4)  Cropland  that  was  planted  to  trees 
may  be  designated  as  ACR,  or  CU  for 
planted  and  considered  planted  credit 
ior  the  crop  year  the  trees  were  planted 
and  the  two  following  crop  years  if  such 
land  meets  all  other  eligibility 
requirements. 

§1413.62    Ineiigibte  land  for  ACR  or  CU  for 
payment  designation. 

Land  designated  as  ACR  or  CU  for 
payment  acreage  may  not  be  land: 

(a)  That  does  not  meet  the  eligibility 
requirements  of  §  1413.61;  and 

(0)  That  is  designated: 

(1)  Under  the  Water  Bank  Program  in 
accordance  with  part  752  of  this  title; 

(2)  Under  the  CRP  set  forth  in 
accordance  with  parts  704  and  1410  of 
this  title; 

(3)  As  ACR  acreage  for  another 
program  crop; 

(c)  For  which  a  deficiency  payment  is 
or  could  be  made  for  the  program  crop; 

(d)  That  is  acreage  credited  to  the  crop 
in  accordance  with  §  1413.100; 

(e)  That  the  producer  does  not  have 
the  authority  to  use,  such  as  highway, 
railway,  or  other  right-of-ways,  airport 
buffer  strips,  or  easements  prohibiting 
production  of  crops; 

(0  That  is  a  converted  wetland,  as 
defined  in  part  12  of  this  title,  land 
planted  in  violation  of  highly  erodible 
land  or  wetland  provisions,  or  highly 
erodible  land,  as  defined  in  part  12  of 
this  title,  that  does  not  have  an 
approved  conservation  plan  being 
actively  applied; 

(g)  "That  the  producer  does  not  own, 
lease,  or  sharecrop; 

(h)  That  is  subject  to  a  restrictive 
easement  which  prohibits  its  use  for 
program  crops. 

(i)  That  is  used  as  turn  rows,  end 
rows,  or  headlands,  unless  the  land 
meets  all  the  eligibility  requirements  in 
accordance  with  §  1413.61. 

(j)  That  is  going  out  of  agricultural 
production  in  the  current  year,  unless 
the  county  committee  determines  the 
land,  without  the  program,  would  be 
planted  to  a  program  crop  for  harvest  in 
the  current  year. 

(k)  That  is  credited  for  prevented 
planted  or  failed  acreage  unless  the  crop 
is  eligible  for  harvest  on  ACR  or  CU  for 
payment  acreage. 

(1)  That  was  flooded  or  under  water 
any  time  during  the  year,  unless  either 
of  the  following  applies: 

(1)  before  the  flooding  occurred,  the 
land  was  planted  to  a  cover  crop,  crop 
for  harvest,  or  could  have  been  planted 
in  either  the  fall  or  spring  to  a  crop  for 
harvest  in  the  current  year; 

(2)  After  being  flooded,  the  land  could 
be  planted  in  the  current  year  by  the 
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final  reporting  date  for  spring-seeded 
crops. 

§1413.63    Required  cover  crops  and 
practices  on  ACR. 

(a)(1)  Producers  participating  in  an 
ARP  for  a  program  crop  shall  plant  or 
maintain  an  annual  or  perennial  cover 
on  at  least  50  percent  of  the  ACR 
acreage  (or  more  at  the  producer's 
option)  but  not  exceeding  5  percent  of 
the  CAB  established  for  the  crop. 

(2)  This  requirement  shall  not  apply 
to  arid  areas,  including  summer-fallow 
areas,  as  determined  by  CCC; 

(3)  If  a  producer  elects  to  establish  a 
perennial  cover; 

(i)  And  the  cover  is  capable  of 
improving  water  quality  or  wildlife 
habitat,  CCC  shall  make  available  cost- 
share  assistance  of  not  more  than  25 
percent  of  the  approved  cost  of 
establishing  the  cover,  on  acreage  not  to 
exceed  50  percent  of  the  required  ACR; 

(ii)  And  the  producer  receives  cost- 
share  assistance  with  respect  to  the 
cover,  the  producer  shall  agree  to 
maintain  the  perennial  cover  except  as 
provided  in  paragraph  (a)(3)(iii)  of  this 
section,  and  designate  the  acreage  as 
ACR  for  a  minimum  of  3  consecutive 
years  if  ACR  is  required  for  the  farm. 

(iii)  If  cost  share  is  received  in  a  year, 
cost-share  under  the  provisions  of 
paragraph  (a)(3).(i)  of  this  section  is  not 
available  on  any  other  acreage  on  the 
farm  during  the  maintenance  lifespan  of 
the  practice,  unless  the  cover  failed,  or 
the  required  perennial  cover 
requirements  increase  in  subsequent 
years. 

(iv)  And  a  producer  receives  cost- 
share  benefits  for  establishing  an 
approved  cover,  and  the  provisions  of 
paragraph  (a)(3)(ii)  of  this  section  are 
not  met,  such  cost-share  benefits 
received  by  the  producer  shall  be 
refunded  to  CCC. 

(4)  A  reasonable  extension  of  time  to 
establish  the  required  cover  may  be 
granted  if  the  county  committee 
determines  that  the  producer: 

(i)  made  a  good  faith  effort  to  meet  the 
deadline  for  planting  such  cover;  and 

.(ii)  was  prevented  from  meeting  the 
deadline  for  reasons  beyond  the  control 
of  the  producer. 

(5)  CCC  may  permit  all  or  part  of  the 
acreage  to  be  planted  to  any  crop  for 
ACR  as  may  be  authorized  by  CCC.  Such 
list  of  authorized  crops,  if  any,  will  be 
available  in  the  county  ASCS  office. 

(6)  The  perennial  cover  planted  on 
ACR  may  be  destroyed  at  the  end  of  the 
third  year  if  a  fall-seeded  crop  is  planted 
on  the  acreage. 

(7)  Residue  from  prior  crops  and  clean 
till  acreage  is  not  considered  as  an 
eligible  cover  for  meeting  the 


requirements  of  paragraph  (a)(2)(i)  of 
this  section. 

(8)  State  committees  shall  establish  a 
final  seeding  date  for  cover  crops  on 
ACR. 

(9)  The  ACR  acreage  may  be  seeded  in 
the  fall  to  crops  which  are  of  a  type  that, 
when  seeded  in  the  fall  in  the  county  in 
which  the  farm  is  located,  normally 
attain  maturity  in  the  next  calendar 
year; 

(10)  Failure  to  establish  a  required 
cover  crop  shall  be  considered  a 
maintenance  default  violation  according 
to  part  718  of  this  title. 

(b)  The  ACR  acreage  may  be  tilled  in 
the  fall  for  spring  planting  and  left  bare 
only  if  approved  in  accordance  with 
§1413.65. 

§  1 4 1 3.64    Nationally  approved  cover  crops 
and  practices  for  ACR  and  CU  for  payment 
acreages. 

(a)  The  following  are  nationally 
approved  cover  crops  and  practices  for 
ACR  and  CU  for  payment  acreage: 

(1)  Annual,  biennial,  or  perennial 
grasses  and  legumes,  including  sweet 
sorghums,  sorghum  grass  crosses,  and 
sudans,  excluding  soybeans,  com, 
popcorn, ^sweet  com,  grain  sorghum, 
cotton,  fruits,  and  vegetables. 

(2)  Barley,  oats,  rice,  wheat,  and  other 
small  grains,  including  volunteer  stands 
in  which  one  of  the  following  apply: 

(i)  The  seeds  are  planted  or 
volunteered  too  late  to  reach  the  hard 
dough  stage,  so  that  clipping  or  any 
other  disposal  method  is  not  required; 

(ii)  The  crop  is  destroyed  before 
reaching  the  disposition  date  according    • 
to  part  718  of  this  title;  or 

(iii)  The  crop  will  remain  standing  in 
the  field,  according  to  paragraph  (t)  of 
this  section. 

(3)  Crop  residue  from  using  "no  till" 
or  "minimum  till"  practices. 

(b)  If  a  producer  elects  to  leave  the 
crop  standing  in  the  field,  the  following 
requirements  apply: 

(1)  A  request  to  leave  the  crop 
standing  shall  be  filed  before  the  crop 
disposition  date  in  accordance  with  part 
718  ofthis  title:  and 

(2)  The  producer  shall  pay  a  fee  for 
such  request,  as  specified  in  part  718  of 
this  title. 

(3)  The  crop  may  not  be  hayed  or 
grazed,  even  if  haying  or  grazing  is 
approved  for  ACR  arid  CU  for  payment. 

(4)  The  crop  must  be  destroyed 
mechanically  or  by  natural 
deterioration,  so  no  benefit  can  be 
derived  from  the  grain. 

(5)  The  crop  must  be  destroyed  by  the 
date  established  by  the  State  committee, 
and  such  date  shall  be  no  earlier  than 
the  beginning  date  for  soil  preparation 
for  the  succeeding  year's  crop. 


(6)  Destruction  of  the  crop,  either 
mechanically  or  by  natural 
deterioration,  must  be  sufficient  to 
prevent  the  crop  from  being  harvested 
or  grazed  and  must  leave  sufficient 
residue  and  stubble  to  prevent  wind  and 
water  erosion. 

(c)  Producers  may  plant  designated 
minor  oilseeds  and  soybeans  on  50 
percent  of  the  designated  ACR  acreage; 

(1)  If  such  designated  crops  are 
planted  on  ACR  acreage,  the  amount  of 
43rogram  deficiency  payments  that  are 
otherwise  entitled  to  be  earned  shall  be 
reduced  for  each  acre  (or  portion 
thereof)  that  is  planted  to  the  designated 
crop,  by  an  amount  equal  to  the  program 
deficiency  payment  that  would  be  made 
with  respect  to  a  determined  number  of 
acres  of  the  crop. 

(2)  If  producers  are  participating  in  an 
ARP  for  more  than  one  crop,  the  amount 
of  the  payment  reduction  shall  be 
determined  by  prorating  such  reduction 
based  on  the  acreage  of  ACR  reduced  for 
such  program  crops. 

(d)  Acreage  designated  as  ACR  under 
the  1994  wheat,  feed  grain,  upland 
cotton  and  rice  programs  may  be 
planted  to  IOC's. 

§1413.65    Locally  approved  cover  crops 
and  practices  for  ACR  and  CU  for  payment 
acreage. 

(a)  Cover  crops  and  practices  that  will 
protect  the  ACR  and  CU  for  payment 
acreage  from  wind  and  water  erosion 
throughout  the  calendar  year  may  be 
approved  on  a  State  or  local  basis  as 
follows: 
"     (1)  The  county  committee,  in 
consultation  with  the  district 
conservationist  of  the  SCS.  may 
recommend  the  cover  crop  or  practice. 

(2)  State  committees  shall  approve 
such  cover  crops  or  practir  s  after 
consulting  with  the  State  Soil 
Conservationist  of  the  SCS,  or.  if 
applicable,  the  technical  committee,  to 
ensure  that  the  practices  shall 
sufficiently  protect  thejand  from  wind 
and  water  erosion.  State  committee 
approval  of  such  cover  crops  and 
practices  shall  include  the  conditions 
that  the  producer  must  meet  in  order  for 
approval  to  be  granted. 

Cb)(l)  Practices  installed  in  the  current 
year  or  the  two  previous  years  that  niny 
be  on  ACR  acreage  include: 

(i)  Shrubs  planted  for  any  purpose: 

(ii)  Trees,  if  planted  in  the  current 
year  or  two  previous  years; 

(iii)  Water  storage  developed  for  any 
purpose,  including  fish  or  wildlifn 
habitat; 

(iv)  Permanent  terraces,  sod 
waterways,  and  filter  strips  used  to 
reduce  siltation  in  a  stream  or  diti  ii 
which  may  be  installed  at  any  timf 
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(2)  For  1992  through  1995,  the 
practices  in  subparagraph  (b)(1)  of  this 
sectioQ  are  eligible  for  CU  for  payment 
acreage  if  installed  in  the  current  year 
or  during  the  fall  of  the  preceding  year. 

(3)  The  State  committee  sliall 
establish  and  assess  a  fee  as  specified  in 
part  718  of  this  title  to  cover  the  cost  of 
a  representative's  farm  visit  to  verify 
that  the  installed  practice  has  been 
maintained. 

(c)  The  cover  crops  or  practices 
recommended  shall  not  include: 

(1)  The  growing  of  soybeans,  and 
upland  and  ELS  cotton. 

(2)  Fruits  and  vegetables  for  uses 
bther  than  green  manure,  haying  and 
grazing. 

(3)  The  growing  of  wheat,  feed  grains, 
upland  cotton,  and  rice,  except  such 
crops  that  meet  the  requirements  of 
either  paragraph  (c)  or  (d)  of  this 
section. 

(4)  Control  measures  which  are  more 
costly  to  the  producer  than  other  similar 
alternatives  normally  accepted  for  the 
area. 

(5)  Control  measures  which  are 
inconsistent  with  erosion  control 
measures  normally  used  on  other 
cropland  in  the  area. 

(d)  Crops  of  wheat,  feed  grains, 
upland  cotton,  and  rice  planted  as  cover 
on  ACR  or  CU  for  payment  are  required 
to  be  close  sown,  unless  a  producer  on 

a  farm  who  elects  to  plant  such  crops: 

(1)  Files  a  request  with  the  county 
committee  to  not  close  sow  the  cover; 

(2)  Fays  a  fee,  as  specified  in  part  718 
of  this  title,  to  cover  the  cost  of  a  farm 
visit  to  verify  that  such  cover  is  not 
harvested,  hayed,  or  grazed:  and 

(3)  Ensures  that  the  residue  of  a 
destroyed  close  sown  program  crop,  as 
opposed  to  regrovvth.  will  not  be  hayed 
or  grazed  after  tiie  end  of  the  nonhaying 
and  nongrazing  period. 

(e)  Residue  and  stubble  of  destroyed 
program  crops  may  be  recommended  as 
locally  approved  cover,  provided  that 
the  crop  residue,  as  opposed  to 
regrowth.  shall  not  be  grazed  after  the 
end  of  the  nongrazing  period  announced 
by  the  county  committee  in  accordance 
with  §  1413.66(a). 

(f)  The  State  committee  shall  establish 
the  final  seeding  date  for  planting  the 
cover  and  shall  approve,  after 
consulting  the  SCS  State 
Conservationist  regarding  whether  the 
crops  or  practices  will  sufficiently 
prote<:t  the  land  from  weeds  and  wind 
and  water  erosion,  appropriate  crops 
planted  or  maintained  as  cover, 
including,  as  appropriate,  native  grasses 
and  legumes  or  other  vegetation. 

(g)  With  respect  to  upland  cotton 
CAB's  enrolled  in  any  of  the  1994 
through  1997  acreage  reduction 


programs,  production  of  black-eyed  peas 
shall  be  allowed  on  CU  for  payment  and 
up  to  50  percent  of  the  required  ACR. 
subject  to  the  following  restrictions: 

(1)  Production  of  such  a  crop  for 
harvest  shall  be  approved  only  if  the 
State  committee  has  authorized 
vegetables  as  a  locally  approved  cover 
for  green  manure; 

(2)  Producers  furnish  a  contract  or 
similar  agreement  that  specifies: 

(i)  The  acreage  to  be  harvested;  and 

(li)  The  production  shall  be  donated 

to  a  food  bank  or  similar  institution;  and 

(3)  Such  agreement  is  signed  by  a 
representative  of  the  food  bank.  In 
addition  such  representative  shall 
certify  to  ASCS  in  writing: 

(i)  that  the  food  bank  received  the 
commodity;  and 

(ii)  the  commodity  has  not  been,  or 
will  not  be.  disposed  of  through  a  cash 
sale. 

§1413.66    Use  of  ACR  and  CU  for  payment 

(a)  Haying  and/or  grazing  of  acreage 
devoted  to  conservation  uses  and 
designated  as  ACR  and  CU  for  pavinent 
shall  be  allowed,  except  for  a 
consecutive  5-month  period  between 
April  1  and  October  31  as  established  by 
the  State  committee.  Locally  approved 
covers  shall  not  be  hayed  or  grazed  or 
used  as  green  manure  if  such  cover 
consists  of  program  crops  or  mixtures 
containing  program  crops.  Haying 
includes  silage,  forage,  haylage,  and 
green  chop. 

(b)  Except  as  provided  in  paragraphs 
(a),  (c)  and  (h)  of  this  section,  harvesting 
on  ACR  and  CU  for  payment  acreage  is 
prohibited  for  all  crops: 

(1)  hi  the  current  year;  and 

(2)  After  December  31  of  the  current 
year  if  the  crop  would  normally  mature 
and  be  harvested  in  the  current  year. 

(c)  Harvesting  of  a  crop  on  ACR  and 
CU  for  payment  acreage  may  be 
permitted  when: 

(1)  Both  of  the  following  rules  apply; 
(i)  the  crop  matured  in  the  preceding 

year,  and 

(ii)  the  county  committee  determines 
that  the  crop  was  not  harvested  because 
of  adverse  weather  o:  other  conditions 
beyond  the  producer's  control,  and  the 
har\'esting  will  be  completed  by  the 
producer  as  soon  as  possible. 

(2)  IOC's  or  designated  crops  are 
planted  on  ACR  and  CU  for  payment 
acreage. 

(d)  ACR  or  CU  for  payment  acreage 
that  has  been  seeded  with  a  nurse  crop 
may  be  clipped,  and  the  clippings 
removed,  if  both  of  the  following  rules 
apply: 

(1)  the  clippings  were  destroyed  and 
no  value  is  derived  from  the  clippings; 
and 


(2)  the  producer  pays  the  cost  of  a 
farm  visit  by  representatives  of  the 
county  conmiiltee  to  verify  that  the 
clippings  were  destroyed,  and  no  value 
was  derived  from  the  clippings. 

(e)  Acreage  that  the  producer  has 
swathed  before  being  designated  as  ACR 
or  CU  for  payment  may  be  designated  as 
ACR  or  CU  for  payment  if  tlie  producer 
pays  an  inspection  fee  in  accordance 
with  part  718  of  this  title,  and 
representatives  of  the  county  committee 
witness  the  destruction  of  the  hay 
production. 

(f)  Removing  catfish,  crayfish,  and 
other  fish  for  commercial  purposes  is 
prohibited  during  any  period  during 
which  haying  and/or  grazing  is 
prohibited  in  accordance  with 
paragraph  (a)  of  this  section. 

(g)(1)  Land  tlint  has  been  converted  to 
water  storage  uses  shall  be  considered  to 
be  devoted  to  conservation  uses  and 
may  be  designated  as  ACR  if  the  land 
had  been  planted  to  wheat,  feed  grains, 
cotton,  rice,  or  oilseeds  in  at  least  3  of 
the  5  years  immediately  preceding  the 
conversion.  The  land  shall  be 
considered  to  be  devoted  to 
conservation  uses  for  the  period  the 
land  remains  in  water  storage  uses,  but 
not  to  exceed  5  years  subsequent  to  its 
conversion  to  water  storage  uses. 

(2)  The  water  stCiTifd  on  the  land  may 
not  be  ground  water; 

(3)  The  farm  on  which  the  land  is 
located  must  have  been  irrigated  with 
ground  water  in  at  least  1  of  the  last  5 
crop  years. 

(4)  Land  converted  to  water  storage 
uses  may  not  be  devoted  to  any 
commercial  use,  including  commercial 
fish  production. 

(r.)  The  ACR  and  CU  for  payment 
acreage  may  be  used  for  noncommercial 
recreation,  or  temporary  location  of 
beehives.  Fees  may  be  charged  for 
hunting  and  fi.shing. 

(h)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
the  Deputy  Administrator  may 
authorize,  and  prescribe  conditions 
under  which,  on  a  (X)unty  by  county 
basis,  ACR  and  CU  for  payment  acreage 
may  be  used  for  haying  or  grazing,  when 
abnormal  weather  conditions  cause  a 
critical  shortage  of  hay  and  forage  in  the 
county,  except  that  haying  and  grazing 
is  not  allowed  with  respect  to: 

(1)  program  crops; 

(2)  mixtures  of  crops  containing 
program  crops,  and 

(3)  alfalfa  that  is  or  could  be  irrigated. 

§1413.67    Control  of  erosion,  Insects, 
weeds,  and  rodents  on  ACR  and  CU  for 
payment  acreage. 

(a)  The  fann  operator  shall  use  needed 
control  measures  in  a  timely  manner  to 
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control  erosion,  insects,  weeds,  and 
rodents  on  the  ACR  and  CU  for  payment 
acreage. 

(b)  Control  measures  for  weeds  need 
only  be  sufficient  to  prevent  the  spread 
of  weeds.  These  measures  must  be 
consistent  with  control  practices 
normally  carried  out  on  similar 
cropland  in  the  area.  It  is  not  intended 
that  control  practices  be  more  costly  to 
the  producer  than  what  is  normal  for  the 
area. 

(c)  The  county  committee  shall 
prescribe  and  require  additional  control 
measures  upon  a  determination  that 
those  used  by  the  producer  are 
inadequate.  When  cHpping  or  mowing 
to  control  weeds  is  prescribed,  the 
county  committee  shall  specify  a  time 
for  clipping  or  mowing  which  is 
compatible  with  wildlife  practices,  but 
such  time  must  be  before  the  time  such 
weeds  form  seeds. 

§1413.68    Orchards. 

Unless  the  State  committee 
determines  otherwise,  the  entire  area  of 
an  orchard  or  nursery  meeting  the 
eligibility  requirements  specified  in 
§  1413.61  is  eligible  to  be  designated  as 
ACR  if  the  trees  were  planted  in  the 
current  year  or  fall  of  the  previous  year. 

§  1 413.69    Land  going  out  of  agrtculturai 
production. 

If  the  county  committee  determines 
that  the  designated  ACR  acreage  may  be 
devoted  to  a  nonagricultural  use  during 
the  current  year,  the  operator  must 
establish  that  the  land,  in  the  absence  of 
the  program,  would  have  been  planted 
to  a  program  crop. 

§1413.70    Wildlife  food  plots  or  habitat 

[ai  Land  devoted  to  wildlife  food  plots 
that  meets  requirements  determined  by 
the  State  committee,  in  consultation 
with  wildlife  agencies,  is  eligible  to  be 
designated  as  ACR  acreage.  Program 
crops  may  be  grown  on  such  acreage 
and  small  grains  need  not  be  disposed 
of  by  the  disposal  deadline.  However, 
there  must  also  be  compUance  with  the 
requirements  of  §  1413.61. 

(b)  Land  which  is  owned  or  operated 
by  State  or  Federal  agencies  and  which 
is  planted  to  grain  for  wildlife  for  the 
agency  is  not  eligible  to  be  designated 
as  ACR  acreage. 

(c)  The  State  committee,  after 
consultation  with  local  wildlife  agencies 
concerning  areas  to  be  planted  for 
wildlife  food  plots  or  wildlife  habitat  on 
privately  owned  or  operated  farms, 
shall: 

(1)  Determine  the  recommended 
mixtures  and  practices  on  approved 
land  devoted  to  soybeans  in  mixtures, 
ensuring  that  the  mixture  contains  less 


than  30  percent  soybeans  on  the  total 
plant  population; 

(2)  Establish  standards  for  the 
maximum  size  and  location  of  the 
wildlife  food  plots  or  wildlife  habitat; 

(3)  Determine  which  crops  on  wildlife 
food  plots  may  be  cut  and  stacked  on 
the  wildlife  food  plots  for  use  by 
wildlife  in  areas  that  are  subject  to 
winter  snow  conditions  that  make 
stacking  such  wildlife  food  desirable: 
and 

(4)  Establish  fees  to  assess  producers 
designating  such  wildlife  food  plots  or 
habitat  on  ACR  or  CU  for  payment  to 
cover  the  cost  of  a  farm  visit  to  verify 
that  the  cover  is  in  compliance  with 
program  provisions,  in  accordance  with 
part  718  of  this  title. 

§1413.71    Insufficient  ACR  acreage. 

(a)  Before  the  final  date  for  reporting 
crop  acreage  as  provided  in  part  718  of 
this  title,  producers  not  having  a 
sufficient  amount  of  ACR  to  report  may 
destroy  crops  on  an  acreage  to  designate 
all  or  part  of  the  destroyed  acreage  as 
ACR  acreage.  The  acreage  must  be 
eligible  land  as  provided  in  §  1413.61. 
The  acreage  shall  be  devoted  to  an 
approved  cover  or  practice  in 
accordance  with  the  provisions  of 
§§  1413.63, 1413.64,  and  1413.65  as 
soon  as  practicable  after  destruction  of 
the  crop.  Destruction  of  the  crop  does 
not  nullify  any  failure  to  fully  comply 
payment  reduction  that  has  already 
been  determined  in  accordance  with 
part  791  of  this  title. 

(b)  Producers  on  a  farm  who  report 
insufficient  ACR  because  they  are 
unable  to  destroy  program  crop  acreage 
according  to  paragraph  (a)  of  this 
section,  and  have  more  than  one 
participating  crop  on  the  fawn  shall 
select  the  crop  or  crops  to  be 
determined  in  violation  of  the  program 
provisions. 

§  1413.72    Destroyed  crop  acreage. 

Operators  may  substitute  for  the  ACR 
acreage  already  designated  and  reported 
on  form  ASCS-578.  acreages  of  small 
grains  or  row  crops  that  were  destroyed. 
However,  with  respect  to  such 
substitution  of  acreages,  the  following 
conditions  are  applicable. 

(a)  The  operator  must: 

(1)  Request  the  substitution  in 
writing;  ' 

(2)  Document  such  request  on  form 
ASCS-578; 

(3)  Agree  that  there  will  be  no 
deficiency  payment  made  with  respect 
to  the  production  from  the  substituted 
acreage; 

(4)  Agree  that  the  substituted  acreage 
shall  not  be  used  as  planted  and 
considered  planted  acreage  for  history 
purposes  for  such  crop,  and 


(5)  Agree  that  such  acreage  shall  not 
be  used  for  the  establishment  of  future" 
CAB's  on  the  farm. 

(b)  The  producer  shall: 

(1)  Mechanically  destroy  the 
reclassified  crop;  or 

(2)  File  a  request  at  the  time  of 
reclassification  to  let  the  crop  remain 
standing  according  to  §  1413.64. 

(c)  The  producer  shall  pay  the  cost  of 
a  farm  visit  by  a  representative  of  the 
county  committee,  according  to  part  7lH 
of  this  title,  to  verify  that  the  acrrage  hna 
not  been  harvester^. 

(d)  The  land  must  be  determined  to  be 
eligible  as  provided  in  §  1413.61 ;  and 

(e)  The  land  must  be  devoted  to  an 
approved  cover  or  practice  in 
accordance  with  the  provisions  of 
§§  1413.63.  1413.64,  or  1413.65  as  soon 
as  practicable  after  the  substitution. 

(0  The  substitution  of  acreages  cannot 
be  used  to  nUlUfy  a  payment  reduction 
as  a  result  of  the  application  of  the 
failure  to  comply  fully  with  provisions 
of  part  791  of  this  title. 

§1413.73    [Reserved] 

§  1413.74    Reduction  In  ACR. 

(a)  A  producer  whose  payments  under 
the  feed  grain,  rice,  upland  and  ELS 
cotton,  or  wheat  programs  may  be 
reduced  becau.se  of  the  application  of 
the  provisions  with  respect  to  the 
payment  limitation  as  specified  in 
accordance  with  part  1497  of  this  title 
may  request  a  downward  adjustment  in 
the  amount  of  acreage  which  is 
otherwise  required  to  be  devoted  to 
conservation  uses  on  the  farm.  The 
request  shall  be  in  writing  and  shall  be 
filed  with  the  county  committee  on  fonn 
CCC-477A.  Request  for  and  Calculation 
of  Reduced  Acreage  Conservation 
Reserve  Requirement,  and  bv  the  final 
reporting  date  for  the  crop.  If  such  a 
producer  is  sharing  in  program 
payments  with  respect  to  farms  in  two 
or  more  counties,  it  shall  be  the 
producer's  re.sponsibility  to  furnish 
information  concerning  the  producer's 
participation  in  the  other  counties  to  the 
county  committee  with  which  the 
application  for  the  downward 
adjustment  is  filed. 

(b)  Any  reduction  in  ACR  acreage 
required  under  this  section  shall  be 
computed  by: 

(1)  Estimating  the  producer's  total 
payments  which  would  be  received 
under  the  feed  grain,  rice,  upland  and 
ELS  cotton,  and  wheat  program  on  all 
farms,  excluding  crops  which  are 
enrolled  in  a  program,  but  with  respe<:t 
to  which  deficiency  payments  are  not 
paid. 

(2)  Determining  the  percentage  by 
which  the  estimated  total  payments 
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must  be  reduced  in  order  to  comply 
with  the  payment  limitation,  and 

(3)  Multiplying  such  percentage  by 
the  number  of  acres  in  the  producer's 
portion  of  the  ACR  acreage  which  is 
required  for  the  farm  or  farms 
participating  in  the  programs.  When 
both  land  diversion  and  ARP's  are  in 
effect,  the  acreage  required  to  be 
devoted  to  ACR  in  accordance  with  the 
ARP's  shall  be  reduced  to  zero  before 
the  acreage  to  be  devoted  to  ACR  in 
accordance  with  the  land  diversion 
acreage  is  reduced. 

(c)  If  the  acreage  reported  on  form 
ASCS-578  in  accordance  with  part  718 
of  this  title  causes  the  projected 
deficiency  payments  to  change  by  more 
than  5  percent,  the  CCC-477A  must  be 
revised.  If  the  actual  planted  acreage  of 
a  crop  is  less  than  the  acreage  used  to 
compute  the  reduced  ACR  for  the  crop 
because  the  producer  was  prevented 
from  planting  the  crop,  the  required 
ACR  reduction  shall  not  be  recalculated. 

(d)  If  the  producer  is  participating  in 
the  ARP  on  two  or  more  farms,  the 
producer  may  elect  to  have  the 
reduction  in  ACR  acreages  under  this 
program,  but  not  under  the  land 
diversion  programs,  divided  among  the 
farms  in  such  proportion  as  the 
producer  may  designate. 

(e)  If  producers  have  interests  in  farms 
in  more  than  one  county,  the  county 
committee  where  the  farm  is 
administratively  located  shall  be 
responsible  for  determining  the  required 
amount  of  reduced  ACR,  based  on 
information  provided  by  other  county 
committees  on  such  producers.  The 
headquarters  county  committee  shall 
notify  other  county  committees  of  the 
amount  by  which  the  ACR  requirement 
is  reduced  for  each  farm  and  each  crop. 
If  producers  have  interests  in  more  than 
one  State,  the  county  committee  shall 
contact  the  other  county  committees 
directly,  or  the  applicable  State 
committee  if  the  county  committee 
address  is  unknown. 

§1413.75    Skip  rows. 

The  acreage  between  rows  of  the  crop 
planted  in  an  established  skip  row 
pattern  as  defined  in  part  718  of  this 
title  is  eligible  for  designation  as  either 
ACR  or  CU  for  payment  if: 

(a)  The  skip  is  at  least  the  larger  of  4 
normal  rows  or  150  inches  from  plant  to 
plant,  and 

(b)  The  land  meets  the  requirements 
for  eligible  land  as  set  forth  in  §  1413.61, 
except  for  the  minimum  size  and  width 
requirements. 


Subpart  J — Payment  Provisions 

§1413.100    Detemilnation  of  farm  program 
acreage. 

(a)  As  a  condition  of  eligibility  for 
loans,  purchases  and  payments  in 
accordance  with  the  provisions  of  this 
part,  the  operator  must  timely  submit  a 
report  of  acreage  in  accordance  with 
part  718  of  this  title  that  lists  all  crops 
and  land  uses  which  are  subject  to  the 
ARP  agreement  for  all  cropland  on  the 
farm  for  the  crop  year.  Except  as 
otherwise  provided  in  this  part,  all 
acreage  determinations  shall  be  made  in 
accordance  with  part  718  of  this  title. 

(b)  The  operator  shall  designate,  on 
the  report  of  acreage  filed  in  accordance 
with  part  718  of  this  title,  the  priority 
order  used  to  credit  the  acreage  of  crops 
designated  for  planted  and  considered 
planted  credit  and  CU  on  the  farm  when 
there  is  one  or  more  of  the  crops  of 
wheat,  feed  grains,  upland  cotton,  and 
rice.  If  the  operator  fails  to  so  designate 
such  acreages  to  such  crops  by  the  final 
reporting  date  established  for  the  farm, 
the  county  committee  shall  allocate  the 
acreage  of  crops  designated  for  planted 
and  considered  planted  credit  and  CU  to 
such  crops. 

(c)  On  a  farm,  the  sum  of  the  acreage 
of  crops  designated  for  planted  and 
considered  planted  credit  and  CU 
credited  to  the  crop  shall  not  exceed  the 
difference  between  the  CAB  for  the  crop 
for  the  crop  year  and  the  sum  of: 

(1)  The  acreage  of  the  crop  planted  for 
harvest; 

(2)  The  acreage  which  the  county 
committee  determines,  in  accordance 
with  §  1413.121,  the  producer  was 
prevented  fix)m  planting  to  the  crop  due 
to  a  natural  disaster  or  similar  condition 
beyond  the  producer's  control:  and 

(3)  The  acreage  which  is  designated  as 
ACR  for  the  crop. 

(d)  Separate  com  and  grain  sorghum 
CAB'S  shall  be  calculated  for  the 
purpose  of  making  deficiency  payments 
in  accordance  with  §  1413.105,  and  for 
planted  and  considered  planted  credit. 
Producers  may  plant  any  combination  of 
corn  and  grain  sorghum  on  the  total  of 
the  combined  permitted  acreages  for 
such  crops. 

(e)  The  sum  of  the  com  and  grain 
sorghum  payment  acres  for  each  year,  as 
determined  in  accordance  with 

§  1413.104.  shall  be  prorated  to  com  and 
grain  sorghum  based  on  the  ratio  of  the 
maximum  payment  acreage  for  the 
individual  crop  of  corn  and  grain 
sorghum,  as  applicable,  to  the  sum  of 
the  maximum  payment  acreage  for  com 
and  grain  sorghum  established  for  each 
crop  year. 


§  1413.101    General  payment  provisions. 

(a)  The  payment  of  any  amount  which 
is  due  the  operator  or  other  producers 
on  a  farm  shall  be  made  only  after  the  * 
producers  are  determined  to  be  in  full 
compliance  with  the  CCC-477  and 
applicable  regulations. 

(b)  Except  as  otherwise  provided  in 
this  part  and  in  part  791  of  this  title,  no 
payment  shall  be  made  for  a  farm  or  to 
a  producer  when  there  is  failure  to 
comply  fully  with  the  regulations  set 
forth  in  this  part. 

(c)  Subject  to  the  provisions  of  the 
maximum  payment  limitation  in 
accordance  with  paragraph  (d)  of  this 
section  and  the  payment  limitation 
regulations  found  at  parts  1497  and 
1498  of  this  chapter,  the  total  earned 
payment  due  each  eligible  producer 
shall  b^  determined  by  multiplying  the 
payment  acreaj;e  times  the  program  crop 
payment  yield,  times  the  payment  rate, 
times  the  producer's  share  of  the  crop. 

(d)(1)  In  accordance  with  section  1001 
of  the  Food  Security  Act  of  1985,  as 
amended,  the  total  amount  of  certain 
payments  that  a  "person"  may  receive, 
in  accordance  with  the  programs  set 
forth  in  this  part,  may  not  exceed  the 
limitation  of: 

(i)  $50,000  for  deficiency  and 
diversion  payments;  and 

(ii)  Except  with  respect  to  honey, 
$75,000  for  marketing  loan  gains,  loan 
deficiency  payments,  and  emergency 
compensation  payments  (increased 
deficiency  payments). 

(2)  The  manner  in  which  a  "person" 
is  determined  for  these  purposes  is  set 
forth  at  parts  1497  and  1498  of  this 
chapter. 

(e)  If  a  producer  declines  to  accept,  or 
is  determined  to  be  ineligible  for  all  or 
any  part  of  the  producer's  share  of  the 
payment  computed  for  the  farm  in 
accordance  with  the  provisions  of  this 
section: 

(1)  Such  payment  or  portions  thereof 
shall  not  become  available  for  any  other 
producer;  and 

(2)  The  producer  who  declined 
payment,  or  the  producer's  successor  in 
interest,  may  request  payment  no  later 
than  December  1  of  the  year  payment  is 
eamed. 

(0  A  producer  shall  refund  to  CCC 
any  amounts  representing  payments  that 
exceed  the  payments  determined  by 
CCC  to  have  been  earned  under  the 
program  authorized  by  this  part.  A  late 
payment  charge  may  be  assessed  in 
accordance  with  the  provisions  of  part 
1403  of  this  title.  Part  1403  of  this 
chapter  shall  be  applicable  to  all 
uneamed  payments. 

(g)  Whenever  two  or  more  individuals 
or  entities  are  considered  to  be  one 
person  in  accordance  with  the 


maximum  payment  limitation 
regulations  found  at  parts  1497  and 
1498  of  this  chapter,  the  controlled 
substance  regulations  found  at  part  796 
of  this  title,  or  affiliated  persons  in 
accordance  with  the  highly  erodible 
land  and  wetland  conservation 
regulations  found  at  part  12  of  this  title: 

(1)  Any  payment  issued  to  one  such 
individual  or  entity  in  accordance  with 
this  part  shall  be  considered  a  payment 
to  all  such  individuals  and  entities;  and 

(2)  Each  individual  or  entity  shall  be 
jointly  and  severally  liable  for  refunding 
the  amounts  of  any  unearned  pajmients 
or  overpayments  in  accordance  with 
paragraph  (0  of  this  section  and  for 
paying  any  Uquidated  damages 
applicable  under  the  CCC-477. 

(h)  If  a  person,  as  determined  under 
part  1497  of  this  title,  is: 

(1)  A  member  of  a  partnership  or  joint 
venture  that  receives  payments;  and 

(2)  Has  received  total  payments  in 
excess  of  the  payment  limitation  for  the 
crop  year,  then  the  partnership  or  joint 
venture  and  the  members  thereof  shall 
be  jointly  and  severally  liable  for  the 
amount  of  the  overpayment. 

(i)  If  a  producer  who  signs  a  CCC-477 
is  subsequently  determined  by  the 
county  committee  to  have  become 
deceased,  missing,  or  incompetent,  the 
CCC—477  shall  be  terminated  and  any 
person  actions  with  respect  to  the 
producer's  interest  shall  comply  with 
the  succession  in  interest  provisions  set 
forth  in  §1413.51. 

§1413.102    Advance  payments. 

(a)  In  order  to  receive  an  advance 
deficiency  or  diversion  payment 
authorized  for  a  crop: 

(1)  The  operator  and^pther  producers 
on  a  farm  must: 

(i)  Enter  into  an  agreement  with  CCC 
to  participate  in  the  ARP  and  land 
diversion  program,  if  applicable;  and 

(ii)  Request  the  advance  payment 
during  the  program  enrollment  period. 

(2)  The  producers  on  the  farm  must 
not  have  been  determined  to  be  out  of 
compliance  with  any  of  the 
requirements  of  the  CCC-477  or  the 
program  at  the  time  of  payment. 

(3)  Each  producer  must  be  in 
compliance  with  the  program  payment 
limitation  provisions  set  forth  at  parts 
1497  and  1498  of  this  chapter;  the 
controlled  substance  provisions  at  part 
796  of  this  title;  and  the  highly  erodible 
land  and  wetland  conservation 
provisions  at  part  12  of  this  title. 

(b)  Advance  deficiency  payments  will 
be  made  for  crops  as  announced  by  the 
Secretary  and  shall  be  computed  using 
the  intended  acreages  of  the  crop 
furnished  by  the  operator  during  the 
enrollment  period.  The  announcement 


will  specify  the  rates,  manner,  and  time 
of  payment. 

(c)(1)  The  provisions  of  §  1413.101  (a) 
and  (b)  are  applicable  to  the  amounts  of 
any  advance  diversion  or  deficiency 
payments  which  are  not  eamed  by  the 
producer.  However,  no  late  payment 
charge  stall  be  assessed  with  respect  to 
producers  who  have  otherwise 
complied  with  the  requirements  of  the 
program  for  the  crop  but  have  failed  to 
refund  to  CCC  the  amount  of  the 
advance  deficiency  payments  before  the 
end  of  the  marketing  year  for  the  crop 
when  the  final  deficiency  payment  rate 
determined  under  §  1413.104(a)  is  zero 
or  is  less  than  the  advance  deficiency 
payment  rate. 

(2)  In  addition  to  the  provisions  of 
§  1413.101  (a)  and  (b).  interest  shall  be 
charged  on  the  amount  of  the  advance 
payment  if  a  producer  obtains  an 
advance  deficiency  or  land  diversion 
payment,  or  both,  for  a  crop  on  a  farm 
but  does  not  comply  with  the 
requirements  for  any  ARP  or  land 
diversion  program  required  for  the  crop 
on  the  farm  for  the  year.  Interest  shall 
be  computed  fi^m  the  date  of  issuance 
of  the  payment  to  the  earlier  of  the  date 
such  payment  is  refunded  or  the  d.ile  of 
the  first  demand  letter.  The  rate  of 
interest  shall  be  the  rate  of  interest  in 
effect  for  CCC  commodity  loans  on  the 
date  of  the  issuance  of  the  payment. 

§  1413.103    Establisned  (target)  prices. 

(a)  The  established  prices  for  the  1991 
through  1995  crops  and  the  1996  and 
1997  crops  of  upland  cotton  .shall  be  as 
follows: 

(1)  Barley— $2.36/bu. 

(2)  Com— $2.75/bu. 

(3)  Upland  cotton— $0.729/lb. 

(4)  Grain  sorghum— $2. 61/bu. 
(5)Oats— $1.45/bu. 

(6)  Wheat— $4.00/bu. 
(7)Rice— $0.1071/lb. 
(8)(i)  1991  ELS  cotton— $0.996/ lb. 
(ii)  1992  ELS  cotton— $1.058/lb. 
(iii)  1993  ELS  cotton— $1.057/lb. 
(iv)  1994  ELS  cotton— $1.02/lb. 

(b)  ELS  cotton  target  price  for  the 
1995  crop  will  be  established  as  120 
percent  of  the  loan  rate  for  ELS  cotton. 

§  1 41 3.1 04    Deficiency  payments. 

(a)  The  deficiency  payment  rate  for 
the  1991  through  1995  crops  of  ELS 
cotton  and  the  1991  through  1997  crops 
of  upland  cotton  shall  be  the  amount  by 
which  the  established  (target)  pri(.e 
exceeds  the  higher  of: 

(1)  The  national  average  loan  rate 
established  for  the  crop;  or 

(2)  The  national  weighted  average 
market  price  received  by  producers  for 
the  crop  during: 


(i)  The  calendar  year  that  includes  the 
first  5  months  of  the  marketing  year  for 
upland  cotton;  and 

(ii)  The  first  8  months  of  the 
marketing  year  for  ELS  cotton. 

(b)  The  deficiency  payment  for  the 
1994  and  1995  crops  of  wheat,  feed 
grains  (except  as  provided  for  malting 
barley  producers  in  accordance  with 
§  1413.110).  and  rice  shall  be  the 
amount  by  which  the  established 
(target)  price  exceeds  the  higher  of  the: 

(1)  Lesser  of: 

(i)  The  national  weighted  average 
market  price  received  by  producers 
during  the  marketing  year  for  the  crop. 

(ii)  The  national  weighted  average 
market  price  received  by  producers 
during  the  first  5  months  of  the 
marketing  year  for  the  crop  (for  barley, 
prices  received  by  producers  of  barley 
sold  primarily  for  feed)  plus: 

(A)  10  cents  per  bushel  for  wheat: 

(B)  7  cents  per  bushel  for  com.  grain 
sorghum,  barley,  and  oats;  and 

(C)  2.7  cents  per  pound  for  rice. 

(2)  Price  support  level  determined  for 
the  crop.  For  wheat  and  feed  grains, 
such  level  shall  be  that  detemiined 
before  any  adjustments. 

(c)  For  wheat  and  feed  grains, 
whenever  the  Secretary  announces  a 
reduction  in  the  price  support  level  for 

a  crop,  the  deficiency  payment  rate  shall 
be  increased  by  such  amount  as  is 
determined  necessary  to  provide  the 
same  total  return  to  producers  as  if  the 
price  support  level  had  not  been 
reduced,  taking  into  consideration 
payments  made  in  arxordance  with 
paragraph  (b)  of  this  section.  In  such 
ca.se.  the  amount  of  the  deficiency 
payment  rate,  also  known  as  emergenc>' 
compen.sation  payments,  shall  be  the 
smaller  of: 

(1)  The  difference  between  the 
national  average  price  support  level  for 
the  crop  l)efore  any  adjustment  by  the 
Secreta.-y  and  the  national  weighted 
avernj'e  market  price  received  by 
producers  during  thp  entire  marketing 
year  (for  barley,  prices  received  by 
producers  of  barley  sold  primarily  for 
feed),  or 

(2)  The  differentxj  between  the 
national  average  price  support  level 
beforf'  any  adjustment  and  the  national 
aver;);^e  price  support  level  after 
reduction  by  the  Secretary. 

(d)  The  individual  farni  program 
payment  acreage  for  wheat,  feed  grains, 
upland  cotton,  and  rice  shall  be  the 
smaller  of  the  maximum  payment  acres 
or  the  acreage  planted  to  the  crop  on  the 
farm  for  harvest  within  the  pemiitted 
acreage  of  the  crop  for  the  farm. 
However,  if  the  sum  of  the  acreage  of 
the  crop  planted  for  harvest  and  the 
optional  flex  acres  planted  to  other 
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crops  is  less  than  the  maximum 
payment  acres  for  the  crop,  the  farm 
program  payment  acreage  may  be 
increased,  in  accordance  with 
§§1413.41  and  1413.42. 

(e)  The  fann  program  payment  acreage 
for  ELS  cotton  shall  be  the  acreage 
planted  to  the  crop  for  harvest  within 
the  permitted  acreage  of  ELS  cotton 
established  for  the  farm. 

§1413.105    Timing  and  calculation  of 
deficiency  payments. 

(a)(1)  One  hundred  percent  of  the 
final  projected  deficiency  payment  for 
the  crop,  as  determined  in  accordance 
with  §  1413.104(b),  reduced  by  the 
amount  of  any  advance  deficiency 
payment,  will  be  made  to  producers  of 
barley,  oats,  and  wheat  after  December 
1  of  the  year  in  which  the  crop  is 
normally  harvested.  Any  difference 
between  the  final  projected  deficiency 
payment  and  the  actual  final  deficiency 
payment  shall  be  made  after  July  1  of 
the  year  following  the  year  in  which  the 
crop  is  normally  harvested. 

(2)  Deficiency  payments  determined 
in  accordance  with  §  1413.104  (a)  and 
(b)  will  be  made  to  producers  of  upland 
cotton  and  rice  after  February  1 
following  the  year  in  which  the  crop  is 
normally  harvested. 

(3)  Seventy-five  percent  of  the  final 
projected  deficiency  payment  for  the 
crop,  as  determined  in  accordance  with 
§  1413.104(b),  reduced  by  the  amount  of 
any  advance  deficiency  payment,  will 
be  made  to  producers  of  com  and  grain 
sorghum  after  March  1  of  the  year 
following  the  year  in  which  the  crop  is 
normally  harvested.  A  final  deficiency 
payment  for  the  crop,  as  determined  in 
accordance  with  §  1413.104(b)  and 
reduced  by  the  amounts  of  all  previous 
advance  and  projected  final  deficiency 
payments  will  be  made  to  producers  of 
com  and  grain  sorghum  after  October  1 
of  the  year  following  the  year  in  which 
the  crop  is  normally  harvested. 

(4)  Deficiency  payments  determined 
in  accordance  with  §  1413.104(a)  will  be 
made  to  producers  of  ELS  cotton  after 
May  15  following  the  year  in  which  the 
crop  is  normally  harvested. 

(b)  If  applicable,  the  increased 
deficiency  payments  for  feed  grains  and 
wheat  calculated  in  accordance  with 

§  1413.104(c]  shall  be  made  as  soon  as 
practicable  alter: 

(D'July  1  following  the  year  in  which 
the  crop  is  normally  harvested  for 
wheat,  barley,  and  oats;  and 

(2)  October  1  following  the  year  in 
which  the  crop  is  normally  harvested 
for  com  and  grain  sorghum. 

(c)  If,  with  respect  to  each  of  the  1994 
and  1995  crops  of  wheat,  feed  grains, 
and  rice,  and  with  respect  to  each  of  the 


1994  through  1997  crops  of  upland 
cotton.  90  percent  of  the  1985  farm 
program  payment  yield  exceeds  the 
farm  program  payment  yield  for  the 
farm  established  in  accordance  with 
§  1413.15.  deficiency  payments  for  such 
crops  for  each  year  shall  be  determined 
by  multiplying  the  farm  program 
acreage  by  90  percent  of  the  1985  farm 
program  payment  yield  by  the 
deficiency  payment  rate.  Such  payments 
shall  be  made  at  the  same  time  and  in 
the  same  manner  as  deficiency 
payments  are  made  to  the  producer. 

(d)(1)  For  the  1994  crops  of  wheat, 
feed  grains,  upland  cotton,  and  rice,  if 
an  acreage  reduction  limitation  program 
is  in  effect,  CCC  shall  make  available  50 
percent  of  the  projected  final  deficiency 
payments  made  in  accordance  with 
§  1413.104  as  ab  advance  payment  to 
producers  in  the  manner  determined 
and  announced  by  CCC. 

(2)  For  the  1995  crops  of  wheat,  feed 
grains,  and  rice,  and  the  1995  through 
1997  crops  of  upland  cotton,  if  an 
acreage  reduction  limitation  program  is 
in  effect,  CCC  shall  make  available  40 
percent  of  the  projected  final  deficiency 
payments,  made  in  accordance  with 
§  1413.104,  as  an  advance  payment  to 
producers  in  the  manner  determined 
and  announced  by  CCC. 

$  1413.106    Division  of  payments. 

(a)  Each  producer  on  a  farm  shall  be 
given  the  opportunity  to  participate  in 
the  program  for  a  crop  and  receive 
program  benefits  in  proportion  to  such 
producer's  interest  in  the  program  crop 
on  the  farm  or  the  interest  such 
producer  would  have  had  if  the  crop 
had  been  produced.  The  name  of  all 
such  producers  shall  be  listed  on  the 
CCC-477.  Federal  agencies  can  eam  no 
program  payments,  but  any  shares  to 
which  such  agencies  would  otherwise 
be  entitled,  shall  also  be  shown  on  the 
CCC-477  as  though  the  agencies  were 
earning  them.  The  sum  of  the 
percentage  shares  of  the  program 
payment  shall  equal  100  percent. 

(b)(1)  For  the  1994  and  subsequent 
years,  each  producer's  share  of  the  farm 
program  payment  for  a  crop  shall  be 
based  on  the  following: 

(i)  Producers  are  required  to  provide 
a  copy  of  their  written  lease  to  the 
county  committee,  and,  in  the  absence 
of  a  written  lease,  must  provide  to  the 
county  committee  the  terms  and 
conditions  of  any  oral  agreement  or 
lease. 

(ii)  A  lease  will  be  considered  a  cash 
lease  if  the  lessor  receives  only  a  sum 
certain  cash  payment,  or  a  fixed 
quantity  of  the  crop  (for  example,  cash, 
pounds,  or  bu.shels  per  acre),  according 
to  paragraph  (b)(3)  of  this  section. 


(iii)  If  a  lease  contains  provisions  that 
require  the  payment  of  rent  on  the  basis 
of  the  amount  of  crop  produced  or  the 
proceeds  derived  from  the  crop,  or  the 
interest  such  producer  would  have  had 
if  the  crop  had  been  produced,  such 
agreement  shall  be  considered  to  be 
share  lease. 

(iv)  If  a  lease  provides  for  both  a  cash 
payment  and/or  a  share  of  the  crop  or 
production,  the  county  committee  will 
determine  a  normal  cash  lease  amount 
by  crop  for  the  area.  If  the  guaranteed 
production  or  cash  lease  payment  is 
equal  to  or  exceeds  the  normal  cash 
lease  established  by  the  county 
committee  for  the  area,  then  the  lease 
shall  be  considered  to  be  a  cash  lease. 

(v)  If  the  lease  is  determined  to  be  a 
cash  lease,  the  landlord  is  not  eligible  to 
receive  disaster  or  deficiency  payments 
in  accordance  with  this  part,  or  price 
support  loans  in  accordance  with  part 
1421  of  this  title,  on  such  part  of  the 
crop. 

(vi)  If  the  cash  guaranty  is  less  than 
the  normal  cash  guaranty  for  the  area, 
the  lease  shall  be  determined  to  be  a 
share  lease. 

(2)  Deficiency  payments  shall  be 
divided  by  one  of  the  following  mles: 

(i)  According  to  each  producer's  share 
of  the  expected  production  of  the 
planted  program  crop  or  the  way  the 
production  would  have  been  shared  if 
such  crop  had  been  planted; 

(ii)  According  to  each  producer's 
share  of  planted  crop  or  the  way  the 
crop  would  have  been  shared  if  the  crop 
had  been  planted; 

(iii)  After  considering  the  share  of  the 
program  crop  acreage  planted  for 
harvest  and  the  acreage  designated  as 
ACR,  or  conserving  use  acreage, 
according  to  §  1413.61,  designated  as 
the  planted  program  crop;  or 

(iv)  According  to  the  snare  of  the 
program  crop  payment  acreage  instead 
of  the  shares  of  the  planted  program 
crop. 

(3)  The  division  of  program  payments 
according  to  paragraph  (b)(2)  of  this 
section  must  be  fair  and  equitable  to  all 
producers. 

(4)(i)  For  hybrid  seed  com  growers 
with  a  contract  with  a  seed  com 
company,  only  those  operations  not 
unique  to  the  production  of  hybrid  seed 
corn  will  be  considered  when  making 
determinations  as  to  contributions  by  a 
seed  company  that  would  reduce  the 
grower's  share.  Items  common  to  normal 
production  that  will  be  considered  in 
determining  contributions  by  the 
producer  are: 

(A)  Und; 

(B)  Equipment; 

(C)  Capital; 

(D)  Active  personal  labor; 
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(E)  Active  personal  management  in 
cultural  practices  and  production 
services  not  unique  to  hybrid  seed  corn 
production;  and 

(F)  The  risk  in  growing  the  crop, 
including  crop  insurance,  compensation 
guarantees,  and  grower  incentives  for 
producing  sellable  com  seed. 

(ii)  Program  payments  shall  be  made 
to  a  seed  com  company  only  if  such 
company  requests  payment  and  is 
determined  to  be  an  eligible  producer  in 
accordance  with  the  regulations  set 
forth  in  this  part. 

(5)  Operations  or  inputs  designated  as 
unique  to  the  production  of  hybrid  seed 
com  shall  include,  but  not  be  limited  to: 

(i)  Providing  seed; 

(ii)  Specialized  harvesting; 

(iii)  Uetasseling; 

(iv)  Roguing; 

(v)  Paying  crop  insurance  premiums; 

(vi)  Providing  special  pesticides; 

(vii)  Specialized  drying; 

(viii)  Application  of  special 
pesticides; 

(ix)  Pollination  enhancement;  and 

(x)  Split  planting  reimbursement. 

§  1413.107    Provisions  relating  to  tenants 
and  sharecroppers. 

(a)  Program  payments  shall  not  be 
approved  for  the  current  year  if  it  is 
determined  that  any  of  the  conditions 
specified  below  exist: 

(1)  The  landlord  or  operator  has  not 
given  the  tenants  and  sharecroppers  on 
the  farm  an  opportunity  to  participate  in 
the  program; 

(2)  The  number  of  tenants  and 
sharecroppers  on  the  farm  is  reduced  by 
the  landlord  or  operator  below  the 
number  on  the  farm  in  the  year  before 
the  current  year  in  anticipation  of  or 
because  of  participating  in  the  program, 
except  that  this  provision  shall  not 
apply  to  the  following: 

(i)  A  tenant  or  sharecropper  who 
leaves  the  farm  voluntarily  or  for  some 
reason  other  than  being  forced  off  the 
farm  by  the  landlord  or  operator  in 
anticipation  of  or  because  of 
participating;  or 

(ii)  A  cash  tenant,  standing-rent 
tenant,  or  fixed-rent  tenant  unless: 

(A)  Such  tenant  was  living  on  the 
farm  in  the  year  immediately  preceding 
the  current  year,  or 

(B)  At  least  50  percent  of  such 
tenant's  income  was  received  from 
farming  in  the  immediately  preceding 
year; 

(3)  There  exists  between  the  operator 
or  landlord  and  any  tenant  or 
sharecropper,  any  lease,  contract, 
agreement,  or  understanding  required  or 
unfairly  exacted  by  the  operator  or 
landlord  which  was  entered  into  in 
anticipation  of  participating  in  the 
program  the  effect  of  which  is: 


(i)  To  cause  the  tenant  or 
sharecropper  to  pay  to  the  landlord  or 
operator  any  payments  earned  by  the 
person  under  the  program, 

(ii)  To  change  the  status  of  any  tenant 
or  sharecropper  so  as  to  deprive  the 
person  of  any  payments  or  other  right 
which  such  person  would  otherwise 
have  had  under  the  program, 

(iii)  To  reduce  the  size  of  the  tenant's 
or  sharecropper's  producer  unit,  or 

(iv)  To  increase  the  rent  to  be  paid  by 
the  tenant  or  decrease  the  share  of  the 
crop  or  its  proceeds  to  be  received  by 
the  sharecropper; 

(4)  The  lanalord  or  operator  has 
adopted  any  other  scheme  or  device  for 
the  purpose  of  depriving  any  tenant  or 
sharecropper  of  the  payments  to  which 
such  person  would  otherwise  be 
entitled  under  the  program.  If  any  of 
such  conditions  occur  or  are  discovered 
after  payments  have  been  made,  all  or 
any  such  part  of  the  payments  as  the 
State  committee  may  determine  shall  be 
refunded  to  CCC. 

(b)  If  a  landlord  or  operator  has 
reduced  the  number  of  tenants  from  the. 
preceding  year,  the  landlord  or  operator 
may  still  participate  in  the  current 
year's  ARP  if: 

(1)  The  reason  for  the  reduction  of 
tenants  or  sharecroppers  was  either: 

(i)  The  landlord  or  operator  purchased 
the  farm  for  the  current  year;  or 

(ii)  The  tenant's  lease  expired,  and  the 
tenant  has  no  further  rights  to  the  farm; 
and 

(2)  The  county  committee  determines 
that  the  landlord  or  operator  has  the 
necessary  means,  such  as  knowledge, 
equipment,  and  financing  to  conduct 
the  farming  operation.  The  county 
committee  shall  not  consider  custom 
fanning  as  a  necessary  means  to  conduct 
the  farming  oi>eration. 

(c)  Notwithstanding  any  other 
provision  of  this  section,  landlords  or 
operators  who  in  the  past  had  tenants  or 
sharecroppers  on  their  land  for  purposes 
of  producing  the  program  crop  and  such 
individuals  are  not  classified  as 
employees  subject  to  the  minimum 
wage  provisions  under  the  Fair  Labor 
Standards  Act,  may  pay  these 
individuals  on  a  wage  basis  and  will  not 
be  considered  as  reducing  the  number  of 
tenants  or  sharecroppers. 

(d)  County  committees  shall  use 
information  obtained  fi-om  tenants  and 
sharecropj)ers  to  determine  that 
violations  have  not  occurred. 

§1413.108    Offsets  and  assignments. 

(a)  Producer  indebtedness  and  claims. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  any  payment  or  portion 
thereof  due  any  person  shall  be  allowed 
without  regard  to  questions  of  title 


under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  U.S.  Govemment.  The  regulations 
governing  offsets  and  withholdings 
found  at  part  1403  of  this  chapter  shall 
be  applicable  to  such  payments. 

(b)  Assignments.  Any  producer 
entitled  to  any  payment  may  assign  any 
such  payments  which  are  made  in  cash 
in  accordance  with  regulations 
governing  assignment  of  payment  found 
at  part  1404  of  this  chapter.' 

§1413.108    Paynwnts  by  commodities  and 
commodity  certificates  and  refunds. 

(a)  Payments  under  the  programs 
authorized  by  this  part  may  be  made  in 
the  form  of  commodities  or  commodity 
certificates  in  accordance  with  part  1470 
of  this  chapter. 

(b)  Whenever  it  is  determined  in 
accordance  with  §  1413.101  that  a 
producer  was  overpaid  or  received 
payments  that  were  not  eamed,  and 
such  payments  were  in  the  form  of 
commodities  or  commodity  certificates, 
the  producer  shall  refund  the  amount  of 
the  overpayment  either  by  returning 
commodity  certificates  in  an  amount 
equal  to  the  overpayment  or  by  making 
cash  payments  to  CCC. 

§1413.110    Malting  barley. 

(a)  Except  in  counties  where  the  State 
committee  determines,  with  the 
concurrence  of  the  Deputy 
Administrator,  that  malting  barley  is 
produced,  an  assessment  for  each  of  the 
1991  through  1995  crop  years  will  be 
levied  on  producers  of  malting  barley 
who  are  participating  in  the  price 
support  and  production  adjustment 
program  established  for  a  crop  of  barley. 
The  final  deficiency  payment  for  barley 
will  be  reduced  by  the  amount  of  the 
assessment. 

(b)  The  assessment  per  bushel  will  be 
the  smaller  of: 

(1)  5  percent  of  the: 

(i)  State  weighted  average  market 
price  of  malting  barley  produced  on  the 
farm,  in  those  States  where  average 
market  prices  are  available  from  NASS, 
or 

(ii)  The  national  average  market  price 
in  all  other  States,  or 

(2)  The  final  deficiency  payment  rate. 

(c)  The  assessment  will  be  calculated 
on  the  total  production  with  respect  to 
which  deficiency  payments  are  to  be 
made  unless  a  producer  fumishes 
acceptable  proof  in  accordance  with 
§1413.19  that: 

(1)  AH  production  failed  or  was  used 
for  feed  purposes,  for  which  the 
producer  will  receive  the  full  deficiency 
payment  with  no  assessment. 
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(2)  Part  of  the  production  failed  or 
was  used  for  feed  purposes,  and  part  of 
the  production  was  sold  for  malting 
purposes,  such  assessment  will  be 
calculated  on  the  production  sold  for 
malting  purposes. 

(d^  If  the  producer  does  not  certify  to 
the  use  of  the  barley  before  receiving  the 
final  deficiency  payment  made  based  on 
the  5-month  average  market  price  and 
the  assessment  is  deducted,  a 
certification  of  the  use  of  barley  made  in 
accordance  with  paragraph  (c)  of  this 
section  may  be  accepted  by  C£C  by  the 
later  of: 

(1)  September  1  of  the  year  following 
the  year  of  production,  or 

(2)  30  days  after  redemption  or 
forfeiture  of  barley  under  CCC  loan. 

(e)  If  the  producer  certifies  and 
furnishes  acceptable  proof  in 
accordance  with  paragraph  (d)  of  this 
section,  the  payment  shall  be 
recalculated  and  a  supplemental 
payment  issued  when  applicable. 

Subpart  K — Prevented  Planted  and 
Failed  Acreage  Credit 

§1413.121    Disaster  credit 

(a)(1)  This  section  applies  for 
prevented  planted  or  ^iled  acreage  of  a 
crop  if  the  county  committee  determines 
the  crop  could  not  be  planted  or 
production  was  not  normal  because  of: 

(i)  Damaging  weather  including 
drought,  excessive  moisture,  hail, 
earthquake,  freeze,  tornado,  hurricane, 
typhoon,  volcano,  excessive  wind, 
excessive  heat,  or  a  combination  thereof: 
or 

(ii)  Related  conditions  of  insect 
infestation,  plant  disease,  or  other 
deterioration  of  a  crop,  including 
anatoxin,  that  is  accelerated  or 
exacerbated  naturally  because  of 
damaging  weather  occurring  before  or 
during  harvest. 

(2)  FCIC  established  final  planting 
dates,  made  in  accordance  with  part  400 
of  this  title,  will  be  used  to  determine 
prevented  planting  of  a  crop  and 
whether  the  producer  was  prevented 
from  replanting  failed  acreage. 

(b)  In  order  to  obtain  failed  acreage 
credit  or  prevented  planting  credit,  the 
operator  must  file  an  application  for 
disaster  credit  on  form  ASCS-574, 
Application  for  Disaster  Credit.  For 
prevented  planted  credit,  the  operator 
shall: 

fl)  File  such  application  with  the 
county  committee  for  all  crops  affected 
by  a  natural  disaster  condition  within 
15  calendar  days  after  such  disaster 
occurs; 

(2)  File  form  ASCS-578,  Report  of 
Acreage,  according  to  part  716  of  this 
title: 


(3)  Have  attempted  to  plant  the  crop 
for  which  the  prevented  planted  credit 
is  requested; 

(4)  Not  have  designated  sucli  acreage 
as  ACR,  conserving  use  for  payment,  or 
conserving  use  for  planted  and 
considered  planted  credit  except  as 
designated  according  to  §§  1413.41  and 
1413.42;  and 

(5)  Not  have  later  planted  an  acreage 
of  the  same  crop  in  the  same  program 
year  for  which  the  ASCS-574  is  filed.  If 
such  acreage  of  the  crop  is  later  planted, 
the  ASCS-574  will  be  canceled  for  this 
planted  acreage. 

(c)  County  committees  shall  limit  or 
not  limit  approved  prevented  planted 
acreages  of  a  crop: 

(1)  If  the  crop  is  enrolled  in  an  ARP, 
the  prevented  planted  acreage  approved 
shall  not  exceed  the  permitted  acreage 
of  the  crop,  plus  available  flex  acreage 
from  other  crops  enrolled  in  an  ARP  in 
accordance  with  §  1413.43; 

(2)  If  the  acreage  on  a  farm  is  enrolled 
in  an  ARP  but  the  crop  is  not  enrolled, 
the  prevented  planted  acreage  approved 
is  unlimited; 

(3)  If  the  acreage  on  a  farm  is  not 
enrolled  in  an  ARP,  the  prevented 
planted  acreage  approved  is  unlimited: 

(4)  If  a  cover  crop  is  planted  on  the 
acreage  that  was  prevented  from  being 
planted,  or  a  cover  crop  is  a  small  grain 
that  was  left  standing  past  the 
disposition  date  in  accordance  with 

§§  1413.64  or  1413.65,  the  county 
committee  shall  not  approve  form 
ASCS-574.  If  such  cover  crop  and  the 
crop  that  was  prevented  from  being 
planted  can  normally  be  planted  in  a 
double  cropping  pattern  in  the  area,  in 
accordance  with  §  1413.24(e),  the 
county  committee  may  approve  form 
ASCS-574. 

(d)  Prevented  planting  requests  will 
not  be  approved  unless  all  of  the 
following  provisions  apply: 

(1)  Other  producers  in  the  area  were 
prevented  from  planting  the  same  crop 
or  similar  crops: 

(2)  All  cropland  feasible  to  plant  the 
crop  was  affected  by  the  disaster; 

(3)  Preliminary  efforts  made  by  the 
producer  to  plant  the  crop  are  evident, 
such  as  discing  the  land,  or  seed  and 
fertilizer  were  delivered  or  arranged  for; 
and 

(4)  The  acreage  was  prevented  from 
being  planted  because  of  a  disaster 
rather  than  a  managerial  decision. 

(e)  If  the  county  committee  cannot 
approve  the  ASCS-574  for  prevented 
planting  without  a  representative's  farm 
visit,  a  late-filed  ASCS-574  can  be 
approved  only  if: 

(1)  The  cost  of  the  farm  visit  to  verify 
the  disaster  and  determine  the  acreage 


involved  is  paid  by  the  operator  in 
accordance  with  part  718  of  this  title: 

(2)  The  ASCS-574  contains  sufficient 
information  to  determine  that  the 
prevented  planting  was  because  of  a 
recognized  disaster;  and 

(3)  Evidence  of  the  disaster  is  still 
apparent  on  the  affected  acreage. 

(0  Producers  who  have  had  irrigation 
water  rationed  under  one  of  the 
following  conditions  are  eligible  to 
apply  for  prevented  planting  credit: 

(1)  The  irrigation  water  is  withheld  by 
a  Government  entity  or  water  district 
and  the  producer  is  not  compensated  for 
such  withholding  by  the  entity  or 
district; 

(2)  The  irrigation  water  is  withheld  by 
a  Government  entity  or  water  district, 
and  the  producer  is  compensated  for 
such  withholding  by  the  entity  or 
district; 

(3)  The  producers  use  a  combination 
of  ground  water  supplied  by  a 
Government  entity  or  water  district  and 
their  own  irrigation  wells;  and 

(4)  The  producers  must  have  been 
personally  notified  by  the  Government 
entity  or  water  district  that  such 
irrigation  water  supply  will  be  reduced. 

(g)  Producers  who  do  not  have  their 
irrigation  water  rationed,  but  choose  to 
sell  or  lease  such  water  to  a  Government 
entity  or  water  district,  or  have  their 
irrigation  water  reduced  because  the 
Army  Corps  of  Engineers  released  less 
water  from  containment  dams  under  its 
jurisdiction  are  not  eligible  to  receive 
prevented  planting  credit. 

(h)  Producers  who  apply  for 
prevented  planting  credit  because  of 
water  rationing  shall  supply  the  county 
committee  with  documentation  to 
indicate: 

(1)  The  amount  of  water  reduction: 
and 

(2)  The  normal  water  allocation 
received  by  the  producer  in  past  years. 

(i)  Producers  who  meet  the  eligibility 
requirements  contained  in  paragraph  (f) 
of  this  section  may  be  approved  to 
receive  prevented  planting  credit  equal 
to  the  percentage  of  water  reduction 
times  the  permitted  acres  of  the  crop  or 
crops.  The  percent  of  water  reduction 
shall  be  the  effective  percentage  of  water 
reduction  before  the  ending  planting 
date  for  the  crop,  as  determined  by  the 
county  committee.  Producers  who  use  a 
combination  of  Government  entity, 
water  district,  and  their  own  well  water 
will  have  the  percentage  reduciion 
determined  by  the  county  committee. 
Only  the  amount  of  irrigation  water 
normally  supplied  by  the  Government 
entity  or  water  district  will  apply  when 
calculating  such  reduction. 

(j)  Producers  who  have  their  water 
allotiation' permanently  reduced  or  cut 
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and  who  are  approved  for  prevented 
planting  credit,  shall  receive  such 
prevented  planting  credit  for  the 
affected  crops  only  in  the  year  in  which 
the  reduction  occurred.  Prevented 
planting  credit  for  reduced  irrigation 
shall  not  apply  for  subsequent  years, 
(k)  To  be  eligible  for  failed  acreage 
credit  for  a  crop,  the  acreage  must  have 
failed  by  either  of  the  following  dates: 

(1)  Before  the  ending  planting  date  for 
the  crop  and  the  producer  was 
prevented  from  replanting  the  crop 
before  the  ending  planting  date  for  the 
failed  crop;  or 

(2)  After  the  ending  planting  date 
established  in  accordance  with  part  400 
of  this  title. 

(1)(1)  Producers  must  apply  for  failed 
acreage  credit  for  a  crop  on  form  ASCS- 
574  if  the  crop  has  been  or  will  be 
destroyed  before: 

(i)  The  disposition  date  for  small 
grains  established  in  accordance  with 
part  718  of  this  title,  without  the  grain 
being  harvested  for  barley,  oats,  rj'e  or 
wheat; 

(ii)  The  final  reporting  date  for  com 
and  grain  sorghum  established  in 
accordance  with  part  718  of  this  title, 
without  being  harvested  for  feed 
benefits; 

(iii)  The  final  reporting  date  for  cotton 
established  in  accordance  with  part  718 
of  this  title,  without  lint  being  harvested 
from  cotton;  and 

(iv)  The  hard  dough  stage  established 
in  accordance  with  part  718  of  this  title 
for  rice. 

(2)  Form  ASCS-574  must  be  filed  for 
all  crops  affected  by  such  disaster 
condition  within  15  calendar  days  after 
the  disaster  occurred. 

(m)  If  the  crop  is  destroyed  affer  the 
dates  prescribed  in  paragraph  (o)  of  this 
section,  such  crop  meets  the  definition 
of  a  planted  crop  as  provided  in 
§  1413.10,  and  form  ASCS-574  is  not 
required  to  be  approved  by  the  producer 
to  receive  planted  acreage  credit  for  the 
crop. 

(n)  Form  ASCS-574  must  be  filed  and 
approved  by  the  county  committee  if  the 
crop  is  destroyed  after  the  dates 
prescribed  in  paragraph  (1)  of  this 
section,  but  before  the  crop  could  have 
been  harvested. 

(o)  Form  ASCS-574  must  be  approved 
by  the  county  committee  to  be  eligible 
for  the  failed  acreage  and  prevented 
planting  provisions  in  accordance  with 
§§1413.41  and  1413.42. 

(p)  If  such  failed  condition  occurred 
before  form  ASCS-578  was  filed  for  the 
crop,  the  producer  shall  file  form 
ASCS-578  and  form  ASCS-574  within 
15  calendar  days  after  the  date  the 
abnormal  condition  occurred  or  was 


obvious,  but  before  physical  evidence  of 
the  crop  is  destroyed. 

(q)  If  such  failed  condition  occurred 
after  form  ASCS-578  was  filed  for  the 
crop,  the  producer  shall: 

(1)  Revise  form  ASCS-578  in 
accordance  with  part  718  of  this  chapter 
before  the  physical  evidence  of  the  crop 
is  destroyed  and  the  affected  crop 
acreage  is  used  for  any  purpose;  and 

(2)  File  form  ASCS-574  in  accordance 
with  paragraph  (1)  of  this  section  within 
15  days  after  the  date  the  abnormal 
condition  occurred  or  was  obvious. 

(r)  A  request  for  failed  acreage  credit 
will  not  be  approved  if  the  county 
committee  determines  that  the  crop  was 
not  planted  or  cared  for  with  an 
intention  and  realistic  possibility  of  an 
economically  feasible  harvest. 

(s)  If  the  county  committee  cannot 
approve  the  ASCS-574  without  a 
representative's  farm  visit,  a  late-filed 
ASCS-574  can  be  approved  only  if: 

(1)  The  cost  of  the  farm  visit  to  verify 
the  disaster  and  determine  the  acreage 
involved  is  paid  by  the  operator  in 
accordance  with  part  718  of  this  title; 

(2)  The  ASCS-574  contains  sufficient 
information  to  determine  that  the 
prevented  planting  was  because  of  a 
recognized  disaster;  and 

(3)  Evidence  of  the  disaster  is  still 
apparent  on  the  affected  acreage. 

(t)  County  committees  shall  limit 
approved  failed  acreages  of  a  crop: 

(1)  If  the  crop  is  enrolled  in  an  ARP, 
failed  acreages  may  be  approved  not  to 
exceed  the  permitted  acreage  of  the 
crop,  plus  other  available  flex  acreage 
from  other  participating  crops,  in 
accordance  with  §  1413.106; 

(2)  If  the  acreage  is  on  a  farm  enrolled 
in  the  ARP  and  the  crop  is  not  enrolled 
in  an  ARP,  failed  acreage  of  the  crop 
that  can  be  approved  is  unHmited;  and 

(3)  If  "the  acreage  is  on  a  farm  that  is 
not  enrolled  in  an  ARP,  the  amount  of 
failed  acreage  of  the  crop  that  can  be 
approved  is  unlimited. 

(u)  If  form  ASCS-574  is  approved  for 
a  program  crop  as  the  first  crop  and  it 
was  not  harvested  because  of  prevented 
planted  or  failed  conditions  in 
paragraph  (a)  of  this  section,  and  the 
second  crop  is  not  an  allotment  or 
poundage  quota  crop,  then  the  second 
crop  shall  not  be  considered  planted  for 
planted  and  considered  planted  credit, 
deficiency  payments,  or  eligible  for 
price  support  in  accordance  with  parts 
1421  and  1427  of  this  title.  The 
producer  may  elect  to  receive  planted 
acreage  credit  for  the  second  crop,  if  the 
second  crop  is  normally  planted  in  a 
double  cropping  situation  in  the  area 
after  the  first  crop  is  harvested.  The  later 
crop  acreage  shall  be  considered  planted 
to  the  second  crop  and  is  eligible  for 


planted  and  considered  planted  credit, 
deficiency  payments,  and  price  support 
in  accordance  with  parts  1421  and  1427 
of  this  title. 

(v)(l)  Except  for  established  practices 
of  doublecropping  as  provided  in 
§  1413.24,  any  later  crop  planted  on 
such  acreage  shall  not  be  considered  to 
be  planted  for  any  purpose  under  the 
programs  authorized  by  this  part  and 
parts  1421  and  1427  of  this  chapter 
regardless  of  the  permitted  acreage  for 
such  crop. 

(2)  If  the  program  crop  that  failed  was 
planted  to  a  second  crop  in  a  skip  row 
pattern,  the  second  crop  may  be  planted 
in  a  solid  pattern. 

(3)  If  skips  in  skip  row  cotton  have 
been  designated  as  conserving  use  for 
payment  acreage  in  accordance  with 
§  1413.61,  the  second  crop  can  be 
planted  in  a  solid  pattern.  The 
conserving  use  for  payment  acreage 
must  be  redesignated  as  an  equal 
acreage  within  the  field  or  field 
subdivision  that  was  reported  as  skip 
row  cotton  in  accordance  with  part  718 
of  this  title. 

§  1413.122    Eligibility  for  regular  prevented 
planting  and  reduced  yield  payments. 

(a)  Prevented  planting  payments  are 
authorized  to  be  made  to  producers  of 
wheat,  feed  grain,  upland  cotton,  and 
rice  only  if  such  producers  comply  with 
the  requirements  of  this  part  and  if 
prevented  planting  crop  insurance 
offered  in  accordance  with  the  Federal 
Crop  Insurance  Act  is  not  available  with 
respect  to  the  producer's  acreage  of  such 
commodity. 

(b)  Reduced  yield  payments  are 
authorized  to  be  made  to  producers  of 
wheat,  feed  grain,  upland  cotton,  and 
rice  only  if  such  producers  comply  with 
the  requirements  of  this  part  and 
reduced  yield  crop  insurance  offered  in 
accordance  with  the  Federal  Crop 
Insurance  Act  is  not  available  with 
respect  to  the  producer's  acreage  of  such 
commodity. 

(c)  Prevented  planting  payments  and 
reduced  yield  payments  are  authorized 
to  be  made  to  producers  of  wheat,  feed 
grains,  upland  cotton,  and  rice  only  if: 

(1)  Such  a  producer  has  entered  into 
a  contract  with  CCC  for  the  applicable 
crop  of  the  commodity  on  a  farm; 

(2)  The  operator  and  all  producers 
have  been  determined  to  be  in 
compliance  with  such  contract;  and 

(3)  The  operator  of  the  farm  submits 
a  form  ASCS-574  in  accordance  with 

§  1413.121,  and  also  submits  a  report  of 
production  and  disposition  in 
accordance  with  §  1413.19. 

(d)  In  addition  to  the  requirements  ol 
paragraph  (c)  of  this  section,  the  couniy 
committee  must  also  determine  that  ti:  • 
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operator  and  other  producers  were 
prevented  from  planting  an  eligible 
commftdity  or  that  the  production  of  an 
eligible  commodity  on  an  acreage 
resulted  in  a  reduced  >ield  of  such 
commodity  because  of  a  drought,  flood, 
other  natural  disaster,  or  other  condition 
beyond  the  control  of  the  operator  or 
other  producer. 

(e)  Prevented  planting  and  failed 
acreage  payments  shall  be  computed  in 
accordance  with  §  1413.123. 

§  1413.123    Regular  disaster  payment 
computations. 

(ajtl)  The  prevented  planting 
payment  rate  is  one-third  of  the 
established  (target)  price  as  provided  for 
in  §1413.103. 

(2)  The  acreage  eligible  for  j.ayment 
equals  the  smallest  of  the  following: 

(i)  The  acreage  of  the  crop  intended 
for  harvest,  but  which  could  not  be 
planted  to  the  crop  or  other 
nonconserving  crops  becau.se  of  a 
drought,  flood  or  other  natural  disaster, 
or  other  condition  beyond  the 
producer's  control; 

(ii)  The  result  obtained  by  subtracting 
the  acreage  of  the  crop  planted  in  the 
current  year  from  the  ac-eage  of  the  crop 
that  was  planted  or  prevented  from 
being  planted  in  the  previous  year: 

(iii)  For  crops  for  which  an  acreage 
redaction  requirement  is  in  effect  or  on 
farms  participating  in  a  land  diversion, 
the  amount  by  which  the  permitted 
acreage  of  the  crop  for  the  current  year 
exceeds  the  acreage  of  the  crop  planteti 
in  the  current  year;  or 

(iv)  The  acreage  for  which  cn»p 
insurance  under  the  Federal  Crop 
Insurance  Act  is  not  available. 

(3)  Prevented  planting  payments  for 
each  crop  shall  be  the  result  of 
multiplying  the  acreage  eligible  for 
payment  times  75  percent  of  the  farm 
payment  yield  as  provided  in  §1413.15 
times  the  prevented  planting  payment 
rate. 

(b)(1)  The  reduced  yield  payment  rate 
IS  one-third  of  the  established  (target) 
pric-e  for  upland  cotton  and  rice  and 
one-half  of  the  established  (target)  price 
for  barley,  corn,  grain  sorghum,  oats, 
and  wheat  as  provided  in  §  1413.103. 

(2)  Reduced  yield  payments  shall  be 
dotennined  for  each  crop  by  multiplying 
the  reduced  yield  payment  rate  times 
the  acreage  of  the  crop  on  the  farm  for 
which  crop  insurance  under  the  Federal 

•    r.rop  Insurance  Act  was  not  available  by 
f>0  percent  (75  percent  for  upland  cotton 
and  rice)  of  the  farm  program  paynunit 
yield  as  provide<I  in  §  1413.15,  and 
subtracting  the  determined  production 
lor  the  eligible  acreage  therefrom. 

(3)  The  production.from  any  acreage 
hiiall  be  determined  as  tollows: 


(i)  The  production  from  acreage 
which  is  not  harvested  shall  be 
appraised  in  accwdance  with  §  1413.15 
and  shall  be  added  to  the  actual 
production  for  the  purpose  of 
determining  eligibility  for  and  the 
amount  of  reduced  yield  prevented 
planted  and  failed  acreage  payments: 
and 

(ii)  The  farm  program  payment  yield 
shall  be  used  with  respect  to  any 
acreage  for  which  the  production  caiuiot 
be  determined.  However,  if  the  county 
committee  detennines  that  the  acreage 
was  affected  by  a  natural  disaster,  the 
farm  program  payment  yield  with 
respect  to  such  acreage  shall  be  the 
larger  of  60  percent  (75  percent  for 
upland  cotton  and  rice)  of  the  farm 
program  payment  yield  as  provided  in 
§  1413.15  or  the  actual  average  yield 
from  the  harvested  acreage  of  the  crop. 

22.  Part  1414  is  revised  to  read  as 
follows; 

PART  1414— INTEGRATED  FARM 
MANAGEMEffT  PROGRAM  OPTION 

Subpart  A — General  Provisions 

Se«;. 

1414.1  Genera!  description  of  the  program 

1414.2  Applicability. 

1414.3  Compliance  with  part  12  of  this  title, 
highly  erodible  land  and  wetland 
conservation  provisions. 

1414.4  .\dministration. 

1414.5  Pertomiance  based  upon  advice  or 
action  of  county  or  State  committee. 

1414.6  Appeals. 

14 14.7  Paperwork  Reduction  Act  assigned 
numbers. 

1414.»    Definitions. 

1414.9  .Acreage  enrollment. 

Subpart  B — Agreement  and  Enrollment 
Provisions 

1414.10  Kligibility. 

1414.11  Agreement. 

1414.12  Integrated  fann  manageiyenl  plan. 

1414.13  Displacement  of  tenants  or  lessees. 

1414.14  Successors  in  interest. 
1414. l."!  Misrepresentation  and  scheme  or 

device. 

Subpart  C — Bases  and  Yields 

1414.21     Bases  and  yields 

1414  22     Re(.n>istitution  of  farrris. 

Subpart  D— Resource-Conserving  Crop 
Provisions 

1414.27    Resoiirceronsepving  crops  (RCC's) 
on  acreage  conservation  reserve  (ACR). 

1414.2ft    Resource-con.serving  crops  on 
payment  acres. 

1414.29  Resource-conserving  crops  on  other 
dtreage. 

1414.30  Tr.Tditionally  underplanted  acre.ai'e 
,Hi<l  reduction  of  payniciit  acres. 

Subpart  E — Program  Payments 

1414.36  Pavmonts. 

1414.37  Offsals  and  assignments. 

Authoritv:  7  I IS.C.  M22. 


Subpart  A— General  Provisions 

§1414.1    General  description  of  the 
program. 

The  regulations  in  this  part  set  forth 
the  terms  and  conditions  for  the 
Integrated  Farm  Management  Program 
Option  (IFM).  The  objectives  of  the  IFM 
are  to: 

(a)  Assist  producers  of  agricultural 
commodities  in  adopting  integrated, 
multiyear.  site-specific  farm 
management  plans  by  reducing  farm 
program  barriers  to  resource 
stewardship  practices  and  systems;       ' 

(b)  Help  producers  improve  and 
conserve  soil  and  water  on  farms  by 
converting  land  to  resource  conserving 
crop  (RCC)  rotations  according  to  an 
approved  IFM  plan;  and 

(cj  Not  reduce  farm  program 
payments  for  producers  participating  in 
IFM  as  a  result  of  planting  a  RCC  as  part 
of  an  RCC  rotation  on  program  crop 
payment  acres. 

§1414.2    Applicability. 

The  reguldtions  in  this  part  are 
applicable  to  the  integrated  Farm 
Management  Program  (IFM).  for  the 
1994  and  1995  crops  of  wheat,  feed 
grains,  upland  cotton  and  rice,  and  set 
forth  the  terms  and  conditions  under 
which  producers  of  these  commodities 
may  enter  into  aj^reements  with  the 
Commodity  Credit  Corporation  (CCC)  to 
qualify  for  program  benefits  under  the 
IFM. 

§1414.3    Compliance  with  part  12  of  this 
title,  higtily  erodible  land  and  wetland 
conservation  provisions. 

The  regulations  set  forth  in  part  12  of 
thin  title  are  applicable  to  this  part. 

§1414.4    Administration. 

(a)  The  provisions  of  §  1414.4  of  this 
chapter  shall  be  applicable  to  this  part, 
except  as  otherwise  provided  in  this 
section. 

(b)  The  Soil  Conservation  Service 
(.SCS)  shall  provide  technical  assistance 
to  the  producer  for  planning  and 
implementing  the  resource-conserving 
crop  rotation,  erosion  control,  water 
management,  and  v\'ater  quality 
components  of  the  plan,  and  shall 
provide  such  other  technical  assistance 
in  the  implementation  of  the  IFM  as 
determined  necessary. 

(c)  The  Extension  Service  (ES)  shall 
coordinate  the  related  information  and 
education  program  concerning 
implementation  of  the  IFM. 

§1414.5    Performance  based  upon  advice 
or  action  of  county  or  State  Comminee. 

The  provisions  of  part  790  of  this  title 
with  respect  to  performance  based  upon 
;iction  or  advice  of  any  authorized 
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representative  of  the  Secretary  shall  be 
applicable  to  this  part. 

§  1414.6    Appeals. 

The  appeal  regulations  set  forth  in 
part  780  of  this  title  are  applicable  to 
this  part. 

§  1414.7    Paperwork  Reduction  Act 
assigned  numt>ers. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  35  and  an  " 
OMB  control  number  has  been  assigned. 

§  1414.8    Definitions. 

The  terms  defined  in  part  1413  of  this 
chapter  and  part  719  of  this  title  shall 
he  applicable  to  this  part  except  as 
otlierwise  provided  in  this  section. 

Alternative  crops  means  expenmental 
and  industrial  crops  grown  in  arid  and 
semiarid  regions  that  conserve  soil  and 
water,  as  determined  by  ASCS.  Certain 
alternative  crops  are  approved  for  RCC 
use  for  1994. 

Conservation  plan  means  the 
document  containing  the  decisions  of 
producers  with  respect  to  the  location, 
land  use,  tillage  systems  and 
conservation  treatment  measures  and 
schedule  of  implementation.  The 
conservation  plan  also  includes  plans 
which  have  been  established  on  highly 
erodible  cropland  in  order  to  control 
erasion  on  such  land. 

ES  means  the  Extension  Service,  an 
agency  of  the  United  States  Department 
of  Agriculture  which  is  generally 
responsible  for  coordinating  the 
information  and  educational  programs 
of  the  Department. 

Farming  operations  and  practices 
includes  the  integration  of  crops  and 
crop-plant  variety  selection,  rotation 
practices,  tillage  systems,  soil 
conserving  and  soil  building  practices, 
nutrient  management  strategies, 
biological  control  and  integrated  pest 
management  strategies,  livestock 
production  and  management  systems, 
animal  waste  management  systems, 
water  and  energy  conservation 
measures,  and  health  and  safety 
considerations. 

Grass  means  perennial  grasses 
commonly  used  for  having  or  grazing. 

Hig/i/>'  emdible  7ona  means  land  that 
has  an  erodibility  index  of  8  or  more. 

Integrated  fann  management  plan 
(plan)  means  a  comprehensive. 
multiyew.  site-specific  plan  that  meets 
the  requirements  of  S  1414.12. 

Legume  means  forage  legumes  (such 
as  alfalfa  or  clover)  or  any  legume  gtDwn 
for  use  as  forage  or  green  manure,  but 
not  including  any  bean  crop  from  which 
tlie  seeds  are  harvested. 


Resource  conserving  crop  (RCC) 
means  legumes,  legume-grass  ihixtures. 
legume-small  grain  mixtures,  legume- 
grass-small  grain  mixtures,  and 
alternative  crops,  including  such  failed 
crop  if  the  crop  was  planted  in  a  timely, 
workmanlike  manner  and  failed  because 
of  a  natural  disaster  or  other  condition 
beyond  the  control  of  the  producer. 

Resource-conserving  crop  rotation 
means  a  crop  rotation  that  includes  at 
least  one  resource-conserving  crop  that 
reduces  erosion,  maintains  or  improves 
soil  fertility  and  tilth,  interrupts  pest 
cycles,  or  conserves  water. 

SCS  means  the  Soil  Conservation 
Service,  an  ayency  within  the  United 
States  Department  of  Agriculture  which 
is  generally  responsible  for  providing 
technical  assistance  in  matters  of  soil 
and  water  conservation  and  for 
administering  certain  conser\'ation 
programs  of  Itie  Department. 

Small  grain  shall  not  include  malting 
barley  or  wheat,  except  for  wheat 
interplanted  with  other  small  grain 
crops  for  nonhuman  consun\ption. 

§  1414.9    Acreage  enrollment 

(a)  To  the  extent  practicable,  the  total 
acreage  enrolled  in  the  program  shall  be 
limited  to  no  less  than  3,000.000  and  no 
more  than  5.000,000  acres  of  cropland 
during  each  of  the  calendar  years  1991 
through  1997. 

(b)  Because  of  the  limitation  in 
paragraph  (a)  of  this  section,  acreage 
will  be  allocated  to  States  and  will  be 
available  to  participants  on  a  first-come- 
first-ser\'ed  basis. 

Subpart  B — Agreement  and  EnroMment 
Provisions 

§1414.10    Eligibility. 

To  be  eligible  to  participate  in  the 
IFM,  a  producer  must: 

(a)  Prepare  a  plan  for  approval  by 
SCS: 

(b)  Actively  apply  the  terms  and 
conditions  of  the  plan; 

(c)  Devote  to  a  resource-conserxing 
crop,  on  the  average  through  the  life  of 
the  agreement,  not  less  than  20  percent 
of  each  crop  acreage  base  (CAB)  on  a 
farm  enrolled  under  such  program; 

(d)  Comply  with  the  terms  and 
conditions  of  any  annual  acreage 
limitation  program  in  effect  for  each 
CAB  on  a  farm  enrolled  hi  the  integrated 
farm  management  program; 

(e)  Keep  such  records  as  ASCS  may 
require;  and 

(f)  Timely  submit  a  report  of  acreage 
in  accordance  with  part  718  of  this  title 
that  lists  all  crops  and  land  uses  which 
are  subiect  to  the  agreement  for  all 
cropland  on  the  farm  for  the  crop  year. 


§1414.11    Agreements. 

(a)  A  producer  shall  enter  into  an 
agreement  with  OOC  for  a  period  of  not 
less  than  3  years  nor  more  than  5  years, 
which  may  be  renewed  upon  mutual 
agreement  between  CCC  and  the 
producer. 

(b)  Eligible  producers  may  offer  to 
enter  into  an  agreement  for  any  or  all 
CAB"s  on  the  farm  with  CCC  by 
executing  such  agreement  and 
.submitting  it  to  the  county  ASCS  office 
where  the  records  for  the  farm  are 
maintained  not  later  than  a  date 
specified  in  the  announcement  of  the 
annual  acreage  reduction  program. 

(c)  The  agreement  shall  provide  t"hat 
producers  on  the  farm  must  agree  to 
devote  to  a  resource-conserving  crop,  on 
the  average  through  the  life  of  the 
agreement,  not  less  than  20  percent  of 
each  CAB  on  a  farm  enrolled  under  such 
program. 

(d)  "Hie  agreement  shall  provide  that 
producers  on  the  farm  shall  comply 
with  the  terms  and  conditions  of  any 
annual  acreage  reduction  program  in 
effect  for  each  CAB  on  a  farm  contracted 
in  IFM. 

(e)  The  agreement  shall  contain  such 
other  provisions  as  CCC  determines 
appropriate  to  carry  out  the  program 
established  by  this  part. 

(f)  The  agreement  shall  provide  for 
payment  of  liquidated  damages  and 
termination  in  the  event  that  the 
operator  or  any  other  producers  on  the 
farm  fail  to  comply  with  their 
obligations  under  the  agreement 

(g)  Approved  agreements  expiring  by 
the  crop  year  1995  may  be  renewed 
once,  at  the  option  of  the  producer,  in 
the  crop  year  that  such  agreement 
expires  for  a  period  of  3.  4.  or  5  years. 
Such  agreements  expiring  after  the 
1997-crop  year  are  not  renewable. 

(h)  IFM  agreements  may  be  canceled 
by  the  producer  before  the  end  of  the 
acreage  reduction  program  signup 
period  in  the  year  the  CCC-406  is 
signed. 

(i)  If  a  producer  enrolls  into  the 
conservation  reserve  program  for  the 
current  program  year,  in  accordance 
with  part  1410  of  this  chapter: 

(1)  The  IFM  agreement  and  the 
acreage  reduction  program  agreement 
shall  be  canceled; 

(2)  A  new  IFM  agreement  may  be  filed 
within  15  calendar  days  after  the  date  of 
notification  to  the  producer  of  the 
revised  CAB's,  and 

(3)  Minimum  required  resource 
conservation  crop  acreage  shall  be 
recomputed  using  the  effeclive  CAB 
after  the  reduction  of  such  CAB  for 
participation  in  the  conservation  reserve 
program. 
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$  1 41 4. 1 2    Integrated  farm  management 
plan. 

(a)  In  implementing  the  provisions  of 
this  part.  ASCS  shall: 

(1)  Provide  the  producer  and  SCS: 
(i)  CAB  information;  and 

(ii)  The  minimum  required  resource- 
conserving  crop  acreage. 

(2)  Provide  the  producer: 

(i)  The  annual  acreage  reduction 
program  options  relative  to  program 
planning  decisions,  and 

(ii)  Assistance  in  evaluating  acreage 
reduction  program  options  in 
conjunction  with  the  plan; 

(3)  Provide  SCS  a  copy  of  the 
producer's  report  of  acreage;  and 

(4)  Provide  SCS  a  copy  of  the  farm's 
acreage  reduction  program  agreement 
and  IFM  agreement  approved  by  the 
county  committee. 

(b)  In  implementing  the  provisions  of 
this  part.  ES  shall  provide: 

(1)  Assistance  to  the  producer,  as 
requested,  in  developing  integrated  pest 
management  guidelines  if  they  are  part 
of  the  plan; 

(2)  Assistance  to  the  producer,  as 
requested,  in  collecting  and  analyzing 
soil  tests  and  in  developing  nutrient 
management  guidelines  if  they  are  part 
of  the  plan; 

(3)  Assistance  to  the  producer,  as 
requested,  with  farm  management 
recordkeeping;  and 

(4)  Advice  for  maximizing  the 
utilization  of  IFM  to  their  farm 
operation. 

(c)  In  implementing  the  provisions  of 
this  part.  SCS  shall: 

(1)  Develop  the  plan  with  the 
assistance  of  the  producer; 

(2)  Assemble  the  various  components 
of  the  plan;  and 

(3)  Provide  technical  assistance  to  the 
producer  for  planning  and 
implementing  the  conservation  plan, 
erosion  control,  water  management,  and 
water  quality  components  of  the  plan; 

(4)  Spot  check  the  plans  to  assure  that 
the  elements  contained  in  the  plan  have 
been  implemented  and  meet  technical 
standards;  and 

(5)  Assist  the  producer  in  revising  the 
plan  to  address  changes  in  farm 
operations. 

(d)  The  plan  will  contain  elements 
that  address: 

(1)  The  specific  acreage  and  CAB's 
enrolled; 

(2)  Acreage  and  location  of  the 
resource-conserving  crop  for  each  year 
of  the  agreement; 

(3)  Scheduling  practices  for  the 
implementation,  improvement,  and 
maintenance  of  the  resource-conserving 
crop  rotation; 

(4)  A  description  of  the  farming 
operations  and  practices  to  be 


implemented  and  the  impact  of  those 
practices  on: 

(i)  Maintenance  or  enhancement  of 
the  overall  productivity  and  profitability 
of  the  farm; 

(ii)  Erosion,  soil  fertility,  and  soil 
physical  properties; 

(iii)  Water  supplies;  and 

(iv)  Federal,  State,  and  local 
requirements  designed  to  protect  soil, 
wetlands,  wildlife  habitat,  groundwater, 
and  surface  water;  and 

(5)  The  coordination  of  all  soil  and 
water  resource  plans  applicable  to  the 
enrolled  acreage;  and 

(6)  Other  provisions  as  provided  by 
this  part. 

§1414.13    Displacement  of  tenants  or 
lessees. 

(a)  In  addition  to  the  regulations 
relating  to  tenants  and  sharecroppers  as 
set  forth  in  §  1413.107  of  this  chapter, 
agreements  and  plans  that  will  result  in 
the  involuntary  displacement  of  farm 
tenants  or  lessees  by  landowners 
through  the  removal  of  substantial 
portions  of  the  farm  from  production  of 
a  commodity  shall  not  be  approved. 

(b)  In  the  case  of  any  tenant  or  lessee 
who  has  rented  or  leased  the  farm  (with 
or  without  a  written  option  for  annual 
renewal  or  periodic  renewals)  for  a 
period  of  2  or  more  of  the  immediately 
preceding  years,  the  refusal  by  a 
landlord,  without  reasonable  cause 
other  than  simply  for  the  purpose  of 
enrollment  in  the  program,  to  renew 
such  rental  or  lease  shall  be  considered 
as  an  involuntary  displacement  in  the 
absence  of  a  written  consent  to  such 
nonrenewal  by  the  tenant  or  lessee. 

§  1414.14    Successors  In  interest. 

(a)  The  successor  in  interest 
provisions  of  §  1413.51  of  this  chapter 
are  applicable  to  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  Successors  not  wanting  to 
continue  participation  in  IFM  may 
terminate  the  IFM  agreement  without 
the  assessment  of  liquidated  damages, 
after  the  year  in  which  the  succession 
occurs. 

§  1 41 4.1 5    Misrepresentation  and  scheme 
or  device. 

The  misrepresentation  and  scheme 
and  device  provisions  set  forth  in 
§  1413.52  of  this  chapter  are  applicable 
to  this  part. 

Subpart  C— Bases  and  Yields 

§  1 41 4.21    Bases  and  yields. 

CAB's  or  farm  program  payment 
yields  shall  not  be  reduced  as  a  result 
of  the  planting  of  a  RCC  as  part  of  an 
RCC  rotation  implemented  under  the 
IFM. 


§  1 41 4.22    Reconstitution  of  farms. 

The  reconstitution  regulations  set 
forth  in  part  719  of  this  title  are 
applicable  to  this  part. 

Subpart  D — Resource-Conserving 
Crop  Provisions 

§1414.27    Resource-conserving  crops 
(RCC's)  on  acreage  conservation  reserve 
(ACR). 

(a)  Acreage  devoted  to  RCC's  as  a  part 
of  an  RCC  rotation  under  this  program 
may  also  be  designated  as  ACR  for  the 
purpose  of  fulfilling  any  provisions 
under  any  acreage  limitation  program. 
The  ACR  must  meet  the  minimum  size 
and  width  requirements  as  set  forth  in 
§1413.61  of  this  chapter. 

(b)  ACR  acreage  devoted  to  perennial 
cover,  on  which  cost-share  assistance 
for  the  establishment  of  the  perennial 
cover  has  been  provided,  shall  not  be 
credited  towards  the  producer's  RCC 
requirement  under  an  agreement. 

(c)  50  percent  of  the  RCC  acreage 
designated  as  ACR  may  be  hayed  and 
grazed  any  time  during  the  entire  year. 
The  remaining  acreage  designated  as 
ACR  may  be  hayed  and  grazed,  except 
during  the  5-month  period  during 
which  haying  and  grazing  of  ACR  is  not 
allowed.  The  remaining  acreage 
designated  as  ACR  that  include  a  small 
grain  (other  than  barley,  oats,  and 
wheat),  may  be  hayed  and  grazed  after 
the  small  grain  is  harvested.  Haying 
includes  silage,  forage,  haylage,  and 
green  chop. 

(d)  Barley,  oats,  or  wheat,  as  part  of 
an  RCC.  on  ACR  may  not  be  harvested 
in  kernel  form. 

(e)  Other  small  grains  that  are  part  of 
an  RCC  and  other  RCC's  on  ACR  acreage 
may  be  harvested  in  kernel  form. 

§  1 41 4.28    Resource-conserving  crops  on 
payment  acres. 

(a)  Program  payments  with  respect  to 
acreage  enrolled  in  the  program  shall 
not  be  paid  to  a  producer  if  such 
producer  hays  or  grazes  such  acreage 
(excluding  acreage  designated  as  ACR) 
during  the  5-month  period  in  which 
haying  and  grazing  of  conserving  use 
acres  is  not  allowed  under  the 
provisions  of  §1413.66  of  this  chapter, 
unless  the  crop  planted  on  such  acreage 
includes  a  small  grain  except  barley, 
oats,  and  wheat,  and  the  producer 
harvests  the  small  grain  crop  in  kernel 
form. 

(b)  Acreage  planted  to  an  RCC,  which 
is  used  to  determine  the  producer's 
deficiency  payment,  may  be  harvested 
in  kernel  form. 

(c)  CAB  acreage  devoted  to  RCC's  as 
part  of  a  RCC  rotation  shall  be  credited 
as  planted  and  considered  planted 
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acreage  to  the  program  crop  in  the 
priority  order  as  designated  by  the 
producer. 

(d)  The  COC  shall  not  reduce  crop 
program  payment  yields  as  a  result  of  a 
producer  planting  an  RCC  on  CAB 
acreage. 

§  141 3.29    Resource-conserving  crops  on 
other  acreage. 

Acreage  that  is  devoted  to  RCC's  and 
not  designated  in  accordance  with 
§§  1414.27  and  1 414.28  may  be 
designated  as  conserving  use  acres  if  all 
eligibility  requirements  are  met  in 
accordance  with  §  1413.10  of  this  title, 
and  may  be  hayed  and  grazed 
throughout  the  crop  year  but  shall  not 
be  harvested  for  grain  or  seed. 

§  1414.30    Traditionally  underplanted 
acreage  and  reduction  of  payment  acres. 

(a)  RCC's  planted  on  program 
payment  acreage  shall  be  eligible  for 
program  payments  if  the  planting  of 
such  RCC  is  part  of  an  RCC  rotation  as 
specified  in  ihe  plan. 

(b)(l)(i)  Traditionally  underp  anted 
acreage  (TUA)  means  the  difference  in 
a  particular  year  between  the  producer's 
CAB  and: 

(A)  The  total  of  the  acreage  pLinted  to 
the  program  crop, 

(B)  Approved  as  prevented  planted, 
and, 

(C)  For  participating  crops,  the  part  of 
the  CAB  subject  to  the  required  ACR.  If 
the  producer  is  using  the  provisions  set 
forth  in  §§  1413.41  or  1413.42, 
traditionally  imderplanted  acreage 
means  8  or  15  percent,  as  applicable,  of 
the  producer's  permitted  acreage  for 
such  year.  The  acreage  shall  never  be 
less  than  zero,  and  is  used  only  to  the 
extent  that  such  number  exceeds  the 
number  of  acres  resulting  from  the 
reduction  in  payment  acres  because  of 
the  provisions  in  §  1413.43.  RCC's  for 
program  payments  and  RCC's  for  ACR 
shall  not  be  considered  when 
calculating  traditionally  underplanted 
acreage  for  farms  previously  enrolled  in 
the  IFM  program.  RCC's  for  planted  and 
considered  planted  credit  are 
considered  as  traditionally 
underplanted  acreage. 

(ii)  Traditionally  underplanted 
acreage  shall  be  determined  by  using  the 
average  of  the  calculation  in  paragraph 
(b)  of  this  section  for  the  3  years  prior 
to  enrollment  in  IFM. 

(2)  If  a  rotation  CAB  has  been 
established  for  a  crop,  and  the  rotation 
cycle  includes  zero  acreage  in  the 
rotation,  the  previous  three  years  with 
CAB's  greater  than  zero  shall  be  used. 

(c)  Producers  enrolled  in  an  RCC 
totation  shall  not  be  eligible  to  receive 
payment  for  ths  amount  that  the  average 


number  of  traditionally  underplanted 
acreage  of  a  crop  exceeds  the  normal 
flex  acreage  for  such  crop,  in  accordance 
with  §  1413.43  of  this  chapter. 

Sut)part  E — Paynoent  Provisions 

§1414.36    Payments. 

Farm  program  payments  of 
participants  in  IFM  shall  not  be  reduced 
as  a  result  of  planting  a  RCC  as  part  of 
a  RCC  rotation  on  payment  acres. 
PaymoQts  shall  be  made  in  accordance 
with  part  1413  of  this  title. 

§1414.37    Offsets  and  assignments. 

The  offset  and  assignment  regulations 
set  forth  in  parts  1403  and  1404  of  this 
chapter  are  applicable  to  this  part. 

23.  Part  1415  is  added  to  read  as 
follows: 

PART  1415— OPTIONS  PILOT 
PROGRAM 

Sut>part  A— General  (Provisions 

Sec. 

1415.1  General  description  of  the  program. 

1415.2  Administration. 

1415.3  Appeals.    . 

1415.4  Perfonnance  based  upon  advice  or 
action  of  county  or  State  Committee. 

1415.5  Compliance  with  part  12  of  this  title, 
highly  erodibie  land  and  wetland 
provisions. 

1415.6  Paperwork  Reduction  Act  assigned 
numbers. 

Subpart  B— Oefiftitions  Used  in  This  Part 
1415.9    Definitions. 

Subpart  C — Agreement  and  Enrollment 
Provisions 

1415.13  Eligibility. 

1415.14  Participation  choices. 

1415.15  Agreements. 

Subpart  D — Payments  and  Oocunwntation 

1415.20  Premium  and  incentive  payments. 

1415.21  Ekicumentation. 

1415.22  Brokerage  accounts,  fees  and 
charges. 

1415.23  Other  production. 

1415.24  Payment  limitation. 

1415.25  Disaster  benefits  on  enrolled 
bushels. 

1415.26  Successors  in  interest 

1415.27  Reconstitution  of  farms. 

1415.28  Misrepfesentation  and  scheme  or 
device. 

1 4 1 5.29  Oflsets  and  assignments. 

Authority:  7  U.S.C.  1421  Note;  15  U.S.C 
714b  and  714c. 

Sutjpart  A— General  Provisions 

§1415.1    General  description  of  the 
program. 

(a)  The  regulations  in  this  part  set 
forth  the  terms  and  conditions  for  the 
Options  Program.  The  purpose  of  the 
Options  Program  was  to  conduct 
research  necessary  to:  • 


(1)  Ascertain  whether  futures  options 
trading  would  provide  reasonable 
protection  to  producers  from 
fluctuations  in  the  value  of  the 
commodities  they  produce; 

(2)  Ascertain  whether  producers  vnW 
accept  and  fully  utilize  this  method  of 
price  protection  if  information  is 
provided  to  the  producers  concerning 
its  proper  use;  and 

(3)  Determine  the  effect  widespread 
adoption  of  such  futures  options  trading 
program  would  have  on  commodity 
prices. 

(b)  The  Options  Program  provides 
Federal  support  for  commodities  by 
helping  producers  purchase  put  options 
contracts  for  their  crops.  Producers 
participating  in  the  Options  Program 
receive  a  subsidy  to  cover  the  premium 
for  the  purchase  of  put  options  at  strike 
prices  equivalent  to  the  target  price  or 
the  loan  rate  for  the  commodity. 

(c)  Producers  who  choose  to 
participate  in  the  target  price  put  option 
agree  to  forego  deficiency  payments  and 
loan  benefits  on  the  bushels 
participating  in  the  target  price  put 
option  program.  Producers  who  choose 
to  participate  at  the  loan  rate  equivalent 
strike  price  agree  to  forego  loan  benefits 
on  the  bushels  enrolled  in  the  loan  rate 
put  option. 

§1415.2    Administration. 

(a)  The  provisions  of  1413.4  of  this 
chapter  shall  be  applicable  to  this  part, 
except  as  otherwise  noted  in  this 
section. 

(b)  The  Extension  Ser\ice  (ES)  shall 
provide  an  educational  program  for  the 
Options  Program  that  will  explain: 

(1)  Program  parameters; 

(2)  Fundamentals  of  options; 

(3)  Executing  put  option  purchases; 

(4)  Cash  pricing  goals  and  marketing 
plan; 

(5)  Executing  the  cash  maii^eting  plan; 
and 

(6)  Offsetting  options  positions. 

(c)  ES  shall,  assisted  by 
representatives  of  county  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  offices: 

(1)  Conduct  educational  meetings  for 
all  interested  producers  in  a 
participating  county; 

(2)  Prepare  an  informational  video  for 
producers  to  view;  and 

(3)  Encourage  producers  to  visit  the 
local  ES  office  to  obtain  information 
about  the  Options  Program. 

§1415.3    Appeals. 

The  appeal  regulations  set  forth  in 
part  780  of  this  title  are  applicable  to 
this  part. 
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%  1415.4    Performance  based  upon  advice 
or  action  of  county  or  State  committee. 

The  provisions  of  part  790  of  this  title, 
with  respect  to  performance  based  upon 
action  or  advice  of  any  authorized 
representative  of  the  Secretary,  shall  be 
applicable  to  this  part. 

$1415.5    Compliance  with  part  12  of  this 
title,  highly  erodible  land  and  wetland 
conservation  provisions. 

The  provisions  of  part  12  of  this  title. 
Highly  Erodible  Land  and  Wetland 
Conservation,  are  applicable  to  this 
agreement.  Each  person  w/ho  violates 
such  provisions  shall  refund  any 
premium  or  incentive  payment  received 
for  such  crops  on  the  farm  participating 
in  this  program  for  which  such  person 
has  an  interest. 

§  1415.6    Paperwork  Reduction  Act 
assigned  numlMrs. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  35  and  0MB 
number  0560-0092  has  been  assigned. 

Subpart  B— Definitions  Used  in  This 
Part 

$1415.9    Definitions. 

The  terms  defined  in  parts  719  of  this 
title  and  1413  of  this  chapter  shall  be 
applicable  to  this  part,  except  as 
otherwise  provided  in  this  section. 

Agreement  means  form  CCC-300, 
1994  Options  Program  Agreement. 

CBOT  means  the  Chicago  Board  of 
Trade. 

Exercise  means  the  action  taken  by 
the  holders  of  put  options  if  they  wish 
to  sell  the  underlying  futures  contract. 

Expiration  Date  means  the  last  date 
on  which  the  option  may  be  exercised. 
Although  options  expire  on  a  specified 
date  during  the  month  before  the 
specified  month,  an  option  on  a 
December  futures  contract  is  referred  to 
as  a  December  option,  because  the 
exercise  on  this  contract  would  lead  to 
the  creation  of  a  December  futures 
position. 

KCBOT  means  the  Kansas  City  Board 
of  Trade. 

MGE  means  the  Minneapolis  Grain 
Exchange. 

,  Premium  means  the  price  of  an  option 
contract  determined  by  open  outcry 
between  buyers  and  sellers  on  the 
trading  floor  of  a  commodity  exchange. 
The  premium  does  not  include  related 
brokerage  commission  fees.  The 
premium  is  the  maximum  amount  of 
potential  loss  to  which  the  option  buyer 
may  be  subject. 

Premium  payment  means  the 
reimbursement  from  Commodity  Credit 


Corporation  (CCC)  to  the  producer  for 
the  purchase  price  paid  by  the  producer 
for  a  put  option,  not  including  brokerage 
commission  fees. 

Price  support  equivalent  strike  price 
means  the  strike  price  that  would  give 
producers  an  expected  return  on  the 
options  market  equivalent  to  an  amount 
they  would  have  received  by  pledging 
the  commodity  for  a  CCC  price  support 
loan. 

Pricing  means  providing  documentary 
evidence  of  the  establishment  of  a 
monetary  value  for  a  commodity 
through  contract  or  bill  of  sale. 

Producer  means,  as  determined  in 
accordance  with  part  1413  of  this 
chapter,  and  as  used  in  this  agreement, 
both  the  "operator"  and  other  producers 
of  the  crop  on  the  farm. 

Program  means  the  1994  Options 
Pilot  Program. 

Put  Option  means  an  option  that  gives 
the  option  buyer  the  right  to  sell  the 
underlying  futures  contract  at  the  strike 
price  on  or  before  the  expiration  date. 

Sale  means  the  transfer  of  title. 

Strike  Price  means  the  price  at  which 
the  holders  of  a  put  option  may  choose 
to  exercise  their  right  to  sell  the 
underlying  futures  contract. 

Target  price  equivalent  strike  price 
means  the  strike  price  that  would  give 
producers  an  expected  return  on  the 
options  market  equivalent  to  an  amount 
they  would  receive  in  deficiency 
payments  and  loan  benefits. 

Subpart  C— Agreement  and  Enrollment 
Provisions 

§1415.13    Eligibility. 

(a)(l}  This  program  is  available  to 
producers  of: 

(i)  1994  com  and  soybeans  in 
Champaign.  Logan,  and  Shelby  Counties 
in  Illinois; 

(ii)  1994  com  in  Carroll,  Clinton,  and 
Tippecanoe  Counties  in  Indiana,  and 
Boone,  Gmndy,  and  Hardin  Counties  in 
Iowa;  and 

(iii)  1994  hard  red  winter  wheat 
producers  in  the  counties  of  Ford  and 
Thomas  in  Kansas,  and  hard  red  spring 
wheat  producers  in  Barnes  and  Grand 
Forks  counties  in  North  Dakota. 

(2)  Participating  farms  must  be 
administratively  located  in  one  of  the 
selected  counties. 

(b)  In  order  to  participate  at  the  target 
price  equivalent  strike  price  level  and 
receive  payments,  a  producer  must 
enroll  and  comply  in  the  annual  ARP 
for  the  crop. 

(c)  Such  producer  shall  be  determined 
"actively  engaged"  in  farming  in 
accordance  with  7  CFR  part  1497. 

(d)  In  order  to  participate  at  the  price 
support  equivalent  strike  price  level: 


(1)  For  com  and  wheat,  a  producer 
must  enroll  and  comply  in  the  annual 
acreage  reduction  program  for  the  crop; 

(2)  For  soybeans,  the  producer  must 
accurately  report  and  certify  the 
soybean  acreage  planted  in  accordance 
with  part  718  of  this  title. 

(e)  The  producer  is  not  required  to 
maintain  beneficial  interest,  as 
determined  in  accordance  with 
§  1421.5(c)  of  this  chapter,  in  the  crop 
after  it  is  priced  to  maintain  the  put 
option. 

§  1415.14    Participation  choices. 

(a)  Producers  may  participate  in  the 
Options  Program  at  levels  that  are 
alternatives  to  either: 

(1)  Deficiency  payments  and  loan 
program  protection,  or 

(2)  Loan  program  protection. 

(b)  Producers  who  choose  the 
"deficiency  payments"  alternative  will 
enroll  production  in  the  Options 
Program  as  "target  price  bushels"  and 
agree  to  forego  deficiency  payments, 
price  support  benefits  and  loan 
deficiency  payments  on  any  enrolled 
bushels. 

(c)  Producers  who  choose  the  "loan 
program  protection"  altemative  will 
enroll  production  in  the  Options 
Program  as  "price  support  bushels"  and 
agree  to  forego  price  support  benefits 
and  loan  deficiency  payments  on  any 
enrolled  bushels. 

(d)  Production  can  be  enrolled  at 
either  the  target  price  or  price  support 
level,  but  not  both.  However,  a  producer 
may  enroll  some  production  at  each 
level. 

§1415.15    Agreements. 

(a)  Eligible  producers  may  enter  into 
a  agreement  to  participate  with  CCC  by 
executing  and  submitting  form  CCC- 
300,  Options  Program  Agreement,  to  the 
county  ASCS  office  where  the  records 
for  the  farm  are  maintained,  not  later 
than  a  date  specified  in  the 
announcement  of  the  sign-up  period  for 
the  Options  Program,  which  will  be 
held  in  conjunction  with  signup  for  the 
acreage  reduction  program  (ARP). 

(b)  The  agreement  shall  provide  that 
producers  on  a  farm  must  agree  to: 

(1)  (i)  Attend  not  less  than  one 
informational  session  developed  by  the 
Cooperative  Extension  Service  of  the 
United  States  Department  of  Agriculture 
(USDA); 

(ii)  For  the  target  price  equivalent 
strike  price  level  for  com,  purchase  at 
least  one  December  1994  CBOT  put 
option  on  or  before  June  15, 1994;  for 
wheat  in  Kansas,  purchase  at  least  one 
September  1994  KCBOT  put  option  on 
or  before  May  15, 1994;  and  for  wheat 
in  North  Dakota,  purchase  at  least  one 
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September  1994  MGE  put  option  on  or 
before  May  15, 1994; 

(iii)  Forego  deficiency  payments  and 
CCC  price  support  loan  and  loan 
deficiency  benefits  with  respect  to  the 
bushels  enrolled  in  the  program;  and 

(iv)  Forego  participation  at  the  price 
support  equivalent  strike  price  level 
with  respect  to  such  bushels. 

(2)  (i)  For  price  support  participation, 
purchase  at  least  one  March  1995  CBOT 
put  option  at  a  strike  price  equivalent  to 
the  county  price  support  price  for  com; 

(ii)  For  soybeans,  purchase  at  least 
one  March  1995  CBOT  put  option 
contract  at  a  strike  price  equivalent  to 
the  county  soybean  price  support  price, 
less  a  2  percent  loan  origination  fee; 

(iii)  For  wheat  producers  in  Kansas, 
purchase  at  least  one  December  1994 
KCBOT  put  option  at  a  strike  price 
equivalent  to  the  county  price  support 
price  for  wheat; 

(iv)  For  wheat  producers  in  North 
Dakota,  purchase  at  least  one  December 
1994  MGE  put  option  at  a  strike  price 
equivalent  to  the  county  price  support 
for  wheat; 

(v)  For  corn,  soybeans,  and  wheat, 
purchase  such  option(s)  any  time  during 
the  period  when  the  grain  is  eligible  to 
be  pledged  for  CCC  price  support  loan; 

(vi)  Forego  CCC  price  support  loan 
program  and  loan  deficiency  benefits, 
including  the  Farmer  Owned  Reserve, 
with  respect  to  the  bushels  enrolled  at 
the  price  support  put  option  program; 
and 

(vii)  Forego  participation  at  the  target 
price  equivalent  strike  price  level  with 
respect  to  such  bushels. 

(c)  After  all  participant  signatures 
have  been  obtained,  county  committees 
will  approve  all  eligible  CCC-300 
agreements  by  the  second  Friday  after 
the  end  of  signup.  A  CCC-300 
agreement  may  be  approved,  with  the 
coricurrence  of  a  State  committee 
representative,  after  the  deadline  subject 
to  the  following  conditions: 

(1)  The  CCC-300  was  erroneously  not 
approved  or  was  not  timely  approved  by 
the  county  committee: 

(2)  The  producer  signature 
requirements  were  met  as  provided  in 
paragraph  (d)  of  this  section,  and 

(3)  The  individual  case  and  the 
reasons  for  late  approval  are 
documented  in  the  minutes  of  the 
county  committee. 

(d)  (1)  Participation  is  on  a  producer 
basis.  When  purchasing  put  options, 
producers  enrolled  in  this  program  may 
use  bushels  derived  from: 

(i)  Their  share  of  production  ftt)m  a 
farm;  or 

(ii)  Production  from  multiple  farms. 

(2)  However,  multiple  producers  on 
the  same  farm  may  not  combine 
production  in  order  to  participate. 


(e)  A  producer  must  have  a  corn  or 
wheat,  respectively,  crop  acreage  base 
(CAB)  in  order  to  participate  in  the 
program  at  the  target  price  strike  price 
level  for  com  or  wheat.  However,  a 
producer  planting  com  on  a  farm  with 
a  grain  sorghum  CAB,  who  reports  that 
such  acreage  is  com  for  purposes  of 
participating  in  the  1994  ARP  for  grain 
sorghum,  may  participate  in  the  Options 
Program  at  the  price  support  strike  price 
level  for  com. 

(f)  With  respect  to  each  producer,  the 
maximum  quantity  eligible  for  target 
price  put  options  is  limited  to  the 
quantity  determined  by  multiplying  the 
participant's  1994  production 
adjustment  payment  acreage  times  the 
crop  payment  yield.  The  quantity 
eligible  for  price  support  put  options  is 
limited  to  the  actual  production  eligible 
to  be  pledged  as  collateral  for  a  CCC 
price  support  loan  less  any  amount 
enrolled  at  the  target  price  strike  price 
level.  Additionally,  the  total  quantity  of 
com  enrolled  in  the  pilot  program  per 
participant  shall  not  exceed  10  option 
contracts  (50,000  bushels),  and  the  total 
quantity  of  wheat  and  soybeans  enrolled 
shall  not  exceed  3  option  contracts 
(15.000  bushels). 

(g)  In  order  for  producers  of  seed  com 
who  enroll  in  the  Options  Program  to 
receive  the  same  benefits  of  the  program 
as  other  enrolled  producers,  such 
producers  shall  have  the  actual  quantity 
considered  priced  increased  by  the  ratio 
of  the  farm  payment  yield  established 
for  the  crop  for  the  farm  and  the  actual , 
yield. 

(h)  If  a  producer  enrolled  in  the 
program  is  not  in  compliance  with  the 
provisions  of  the  1994  production 
adjustment  program  for  wheat  or  com, 
as  applicable,  the  producer  will  be 
required  to  repay  any  premiums  and 
incentive  payments  made,  in  addition  to 
any  interest  determined  in  accordance 
with  the  provisions  of  such  program 
agreement. 

Subpart  D— Payments  and 
Documentation 

§  1 41 5.20    Premium  and  incentive 
payntents. 

(a)  Producers  participating  in  the 
Options  Program  will  be  reimbursed  by 
CCC  for  the  cost  of  the  put  option 
premium,  subject  to  the  total  payment 
limitation  specified  in  §  1415.24. 

(b)  Producers  who  comply  with  all 
terms  and  conditions  of  the  CCC-300 
agreement  will  receive  an  incentive 
payment  equal  to  $.05  cents  per  bushel 
(or  $250  per  option  contract  of  5000 
bushels)  for  purchasing  a  target  price  or 
loan  rate  put  option. 


(c)  The  incentive  payments  will  be 
issued: 

(1)  At  the  expiration  of  the  options 
program  contract  for  all  eligible  bushels: 

(2)  After  all  participation 
requirements  have  been  fulfilled,  and: 

(i)  The  options  position  has  been 
closed  through  either: 

(A)  Selling  the  put  option; 

(B)  Exercising  the  put  option;  or 

(C)  Allowing  the  put  option  to  expire; 
and 

(ii)  The  commodity  has  been  priced. 

(d)(1)  Producers  enrolled  in  the 
options  program  shall  price  their 
enrolled  grain: 

(i)  To  a  licensed,  bonded  grain  dealer, 
grain  merchant,  or  warehouse;  or 

(ii)  for  short  hedges,  through  a 
registered  commodity  broker. 

(2)  Documentation  must  be  provided 
that  such  a  transaction  took  place. 

(e)  Payments  due  eligible  producers 
must  be  made  within  30  calendar  days 
after  the  payment  due  date  specified  in 
part  1413  of  this  chapter.  If  such 
payments  are  not  issued  within  30 
calendar  days  after  the  due  date,  the 
producer  will  be  also  issued  prompt 
payment  interest. 

(f)  CCC  will  coHect  the  excess 
premium  issued  at  the  time  the  actual 
payment  acreage  is  reported  by  the 
producer,  and  no  incentive  payment 
will  be  issued  with  respect  to  the 
overstated  acreage  if,  for  target  price 
participation,  the  acre  ge  enrolled  in  the 
1994  production  adjustment  program 
which  is  used  in  determining  deficiency 
payments  is  less  than  the  intended 
payment  acreage  specified  in  the 
agreement.  Hovever,  the  producer  will 
be  allowed  to  keep  the  put  option  with 
respect  to  the  additional  bushels. 

(g)  The  producer  will  not  be  allowed 
to  increase  the  quantity  of  the 
commodity  enrolled  in  the  program  if, 
for  target  price  participation,  the  acreage 
enrolled  in  the  1994  production 
adjustment  program,  wliich  is  used  in 
determining  deficiency  payments,  is 
more  than  the  intended  payment 
acreage  specified  in  the  agreement. 

(h)  Producers  enrolled  in  the  program 
at  the  target  price  level  who  have 
received  an  advance  deficiency  payment 
on  production  enrolled  in  the  program 
will  have  such  amount  deducted  from 
the  premium  earned  for  the  put  options. 

§  1415.21    Documentation. 

(a)  To  receive  reimbursement  for  the 
cost  of  the  premium  of  the  put  option, 
the  producer  shall  provide  to  CCC 
documentary  evidence  of  the  purchase. 

(b)  Such  documentation  shall  include: 

(1)  Broker's  or  brokerage  firm's  name 
and  address; 

(2)  Producer's  account  number; 
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(3)  The  commodity  for  which  the  put 
option  was  purchased; 

(4)  The  date  the  put  option  was 
purchased; 

(5)  The  number  of  5,000  bushel  put 
option  contracts  purchased:  and 

(6)  The  price  that  was  paid  for  each 
put  option  contract. 

(c)  Copies  of  such  documentation 
shall  be  attached  to  the  CCC-300 
agreement  and  retained  in  the  county 
ASCS  office. 

(d)  The  final  date  for  producers  to 
submit  evidence  of  purchasing  a  put 
option  contract  shall  be  the  later  of: 

(1)  2  weeks  after  the  put  option  has 
been  purchased;  or 

(2)  2  weeks  after  the  producer  is 
notified  of  the  deadline  for  submitting 
such  documentation. 

(e)  Late-filed  evidence  of  purchasing  a 
put  option  may  be  accepted  under 
meritorious  circumstances  if  approved 
by  the  county  committee. 

(f)  To  receive  the  incentive  payment, 
eligible  producers  must  provide 
documentation,  such  as  copies  of 
contracts  or  bills  of  sale,  to  the  county 
committee  at  least  2  weeks  after  pricing 
the  grain  that  shows  when  the  grain  was 
priced.  Such  documentation  mufit 
include: 

(1)  Buyer's  name  and  address; 

(2)  Broker's  or  brokerage  firm's  name 
and  address,  if  applicable; 

(3)  Producer's  name  and  address; 

(4)  The  commodity  for  which  the  put 
option  was  purchased; 

(5)  The  date  the  commodity  was  sold; 

(6)  The  number  of  bu.shels  of  the 
commodity  that  were  priced;  and 

(7)  The  price  that  was  paid. 

§1415.22    Brokerage  accounts,  fees  and 
charges. 

(a)  Producers  who  elect  to  enroll  in 
the  Options  Program  shall  be 
responsible  for  establishing  a  separate 
brokerage  account  for  purchasing  put 
options  for  this  program.  Subaccounts 
shall  not  be  used  by  such  producer. 

(b)  Producers  enrolled  in  the  Options 
Program  shall  be  responsible  for  all 
transaction  costs  related  to  purchasing  a 
put  option  contract.  Such  costs  shall 
include,  but  are  not  limited  to: 

(1)  Brokerage  fees; 

(2)  Transaction  taxes;  and 

(3)  Other  related  costs. 

(c)  Producers  shall  complete  form 
CCC-302,  Authorization  for  Release  of 
Information  Regarding  Options 
Marketing  Contracts,  which  authorizes 
individual  brokers  or  brokerage  entities 
to  submit  copies  of  statements 
concerning  the  producer's  options 
contracts  to  the  county  office.  Such 
information  shall  be  reviewed  by  the 
county  committee  before  issuance  of 
any  payments. 


S  1415.23    Ottier  production. 

Production  not  enrolled  in  either  the 
target  price  or  price  support  levels  of  the 
Options  Program  will  be  eli^le  for 
deficiency  payments  and  to  be  pledged 
as  collateral  for  CCC  price  support  loans 
or  tendered  to  CCC  for  purchase  in 
accordance  with  parts  1413  and  1421  of 
this  chapter,  respectively. 

§1415.24    Payment  limitations. 

(a)  Particiftants  shall  agree  that: 

(1)  In  the  case  of  target  price 
participation,  the  total  of  the  premium 
subsidies  received  under  the  options 
program  and  the  deficiency  payments 
received  under  the  annual  acreage 
reduction  prc^ams  will  not  exceed 
$50,000  per  person;  and 

(2)  In  the  case  of  price  support 
participation,  the  total  of  premium 
subsidies  received  under  the  option 
program  and  loan  deficiency  payments, 
marketing  loan  gains,  and  "Findley" 
deficiency  payments  received  under 
such  programs  will  not  exceed  $75,000 
per  person. 

(b)  A  "person"  will  be  determined  in 
the  same  manner  as  a  "person"  is 
determined  for  payment  limitation 
purposes  for  such  annual  programs,  as 
provided  in  part  1497  of  this  chapter. 

§1415.25    Disaster  i>enefits  on  enroUed 
buslMls. 

(a)  Disaster  and  deficiency  payments 
cannot  be  earned  on  the  same  quantity 
of  bushels,  and  the  quantity  of  bushels 
enrolled  in  the  Options  Program'cannot 
exceed  the  eligible  deficiency  quantity. 
If  such  deficiency  quantity  is  reduced 
by  the  disaster  quantity,  the  number  of 
bushels  eligible  for  enrollment  in  the 
Options  Program  may  be  reduced 
according  to  paragraph  (b)  of  this 
section. 

(b)  If  an  enrolled  producer  elects  to 
apply  for  disaster  benefits  and  the 
enrolled  options  program  quantity 
exceeds  the  eligible  deficiency  quantity 
after  such  quantity  is  adjusted  for 
disaster,  such  producer  shall  refund, 
before  receiving  disaster  benefits,  any 
premium  and  incentive  payments  on  the 
quantity  of  bushels  that  exceeds  the 
remaining  deficiency  quantity. 

(c)  The  total  of  disaster,  deficiency, 
and  Options  Program  bushels  shall  not 
exceed  the  result  of  muhiplying  the 
permitted  acreage  for  the  crop  times  the 
yield.  Options  Program  bushels  that 
remain  eligible  for  premium  and 
incentive  payments  shall  be  calculated 
as  the  smaller  of: 

{l)Theresuh  of  multiplying  the 
permitted  acreage  of  the  commodity, 
times  the  program  prayment  yield 
established  for  such  commodity,  minus 
the  disaster  bushels;  or 
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(2)  The  bushels  of  the  commodity  that 
are  enrolled  in  the  options  program. 

§1415.26    Successors  in  interest 

The  successor  in  interest  provisions  of 
§  1413.51  of  this  chapter  are  applicable 
to  this  part. 

§  1 41 5.27    Reconstitution  of  farms. 

The  reconstitution  regulations  set 
forth  in  part  719  of  this  title  are 
applicable  to  this  part. 

§1415.28    Misrepresentation  and  scheme 
or  device. 

The  misrepresentation  and  scheme 
and  device  regulaticms  set  forth  in 
§  1413.52  of  this  title  are  applicable  to 
this  part. 

§1415.29    Offsets  and  assignments. 

The  offset  and  assignment  regulations 
set  forth  in  parts  1403  and  1404  of  this 
title  are  applicable  to  this  part. 

24.  Part  1416  is  added  to  read  as 
follows: 

PART  1416-VOLUNTARY 
PRODUCTION  LIMITA'nON  PROGRAM 

Subpart  A — General  Provisions 

.Sec. 

1416.1  Applicability. 

1416.2  Administration. 

1416.3  Performance  based  upon  advice  or 
action  of  county  or  State  committee. 

1416.4  Appeals. 

1416.5  Paperwork  Reduction  Act  assignH 
numbers. 

1416.6  Controlled  substance  violations. 

1416.7  Compliance  with  part  12  of  this  title, 
highly  erodible  land  and  wetland 
conservation  provisions. 

1416.8  Definitions. 

Subpart  B — Program  Provisiens 

1416.100  Eligible  VPLP  counties. 

1416.101  Basic  program  provisions. 

1416.102  Production  limitation  quantity 
(PLQ)  and  carryover  quantities. 

1416.103  Production  evidence  for  acttial 
jields. 

1416.104  CommLngling  grain. 

1416.105  Required  production  reports. 

1416.106  Determining  corapliance  with  the 
PLQ. 

1416.107  Penalties  ficv  inaccurate  inwntory 
and  crop  production  reporting  errors. 

1416.108  Incorrect,  false  or  unacceptable 
evidence  and  penalties. 

1416.109  Planted  and  considered  planted 
acreages. 

1416.110  Misrepresentation  and  scheme  or 
device. 

Subpart  C— Agreement  Procedures  for 
VPLP 

1416.300  Obtaining  owner  and  pnidutx'r 
signatures. 

1416.301  Determining  share  leases  or  cash 
leases. 

1416.302  Changes  to  form  CCC-135. 

1416.303  Revisions  to  form  CCC-135 
b«!cause  of  succession  in  interest 


1416.304    Effect  of  reconstitutions  on 
approved  CCC-135. 

Subpart  D— Payments 

1416.400    Program  pa>'ments  and  price 
support  loans  and  loan  deficiency 
payments. 

1 '  16.401    Determining  producer's  share  of 
crop. 

Authority:  7  U.S.C.  1444f.  1445b-3a.  15 
II  S.C.  714b  and  714c. 

Subpart  A — General  Provisions 

§  1416.1    Applicability. 

The  regulations  in  this  part  are 
applicable  to  the  Voluntary  Production 
Limitation  Program  (VPLP),  for  the  1994 
and  1995  crops  of  wheat  and  feed  grains 
and  set  forth  the  terms  and  conditions 
under  which  producers  of  these 
commodities  may  enter  into  agreements 
with  the  Commodity  Credit  Corporation 
(CCC)  to  qualify  for  program  benefits 
under  the  VPLP. 

§  1416.2    Administration. 

(a)  The  provisions  of  §  1413.4  of  this 
cliapter  shall  be  applicable  to  this  part. 
except  as  otherwise  noted  in  this 
section. 

lb)  The  VPLP  will  be  administered 
under  the  general  supervision  of  the 
Administrator,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  and  shall  be  carried  out  in  the 
li«id  by  State  and  county  Agricultural 
Stabilization  and  Conservation 
committees  (herein  called  "State  and 
county  committees"). 

(c)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  part. 

(d)  The  State  committee  shall  take  any 
action  required  by  these  regulations 
which  has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also; 

(1 )  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  the  regulations  of 
this  part,  or 

(2)  Require  a  coimty  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  the  regulation  of  this 
part. 

(e)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Administrator,  ASCS,  or 
designee,  from  determining  any 
question  arising  under  the  VPLP  or  from 
reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(f)  The  Deputy  Administrator  may 
authorize  State  and  county  committees 
to  waive  or  modify  deadlines  and  other 


program  requirements  in  cases  where 
lateness  or  failure  to  meet  such  other 
requirements  does  not  adversely  affect 
the  operation  of  the  program. 

(g)  A  representative  of  CCC  may 
execute  form  CCC-135,  Intention  to 
Participate  in  the  1994  Voluntary 
Production  Limitation  Program,  for 
wheat,  barley,  oats,  com,  and  grain 
sorghum  only  under  the  terms  and 
conditions  determined  and  announced 
by  the  Executive  Vice  President,  CCC. 
Any  form  CCC-135  which  is  not 
executed  in  accordance  with  such  terms 
and  conditions,  including  any 
purported  execution  prior  to  the  date 
authorized  by  the  Executive  Vice 
President,  CCC,  shall  be  null  and  void 
and  shall  not  be  considered  to  be  an 
agreement  between  CCC  and  the 
operator  and  any  other  producer  on  the 
farm. 

§  1 41 6.3    Pertormance  based  upon  advice 
or  action  of  county  or  State  committee. 

The  provisions  of  part  791  of  this  title 
with  respect  to  performance  based  upon 
action  or  advice  of  any  authorized 
representative  or  the  Secretary  shall  be 
applicable  to  this  part. 

§1416.4    Appeals. 

(a)  A  producer,  an  assignee  of  a  cash 
payment,  or  a  holder  of  a  commodity 
certificate  issued  in  accordance  with 

§  1413.109  of  this  chapter  may  obtain 
reconsideration  and  review  of  any 
determination  made  under  this  part  in 
accordance  with  the  appeal  regulations 
found  at  part  780  of  this  title. 

(b)  With  respect  to  farm  program 
payment  yields,  determinations  made 
before  December  23, 1985,  are  not 
appealable. 

§1416.5    Papenworlc  Reduction  Act 
assigned  numt>ers. 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  44  U.S.C. 
35.  and  assigned  OMB  Nos.  0560-0004 
and  0560-0092. 

§  1 41 6.6    Controlled  substance  violations. 
In  accordance  with  the  regulations  in 
part  796  of  this  title,  payments  shall  not 
be  made  for  a  period  of  5  crop  years  to 
program  participants  who  are  convicted 
of  planting,  cultivating,  growing, 
producing,  harvesting,  or  storing  a 
controlled  substance  such  as  marijuana. 

§1416.7    Compliance  witti  part  12  of  this 
titte,  higtily  Audible  land  and  wetland 
conservation  provisions. 

Whenever  a  producer,  or  a  person 
affiliated  with  such  producer,  is 
determined  to  be  ineligible  in 


accordance  with  the  provisions  of  part 
12  of  this  title,  such  producer  shall  be 
ineligible  for  any  payments  under  this 
part  and  shall  refiind  any  payments 
already  received. 

§1416.8    Definitions. 

In  determining  the  meanings  of  the 
provisions  of  this  part,  unless  the 
context  indicates  otherwise,  words 
imparting  the  singular  include  and 
apply  to  several  persons  or  things, 
words  imparting  the  plural  include  the 
singular,  words  imparting  the  masculine 
gender  include  the  feminine,  and  words 
used  in  the  present  tense  include  the 
past  and  future  as  well  as  the  present. 
The  following  terms  she  J  give  the 
following  meanings.  All  regulations 
governing  the  reconstitution  of  farms  in 
part  719  of  this  title  and  the  regulations 
applicable  to  the  production  adjustment 
programs  for  wheat  and  feed  grains  set 
forth  in  part  1413  of  this  chapter  shall 
be  applicable  to  the  VPLP. 

Agreement  means  form  CCC-135. 
Intention  to  Participate  in  the  1994 
Voluntary  Production  Limitation 
Program. 

Current  year  means  current  year  as 
defined  in  accordance  with  7  CFR 
1413.9. 

Producer  means  producer  as  defined 
in  accordance  with  7  CFR  1413.9. 

Maximum  payment  acres  means 
maximum  payment  acres  as  defined  in 
accordance  with  7  CFR  1413.9. 

Production  limitation  quantity  (PLQ) 
means  the  amount  of  production  from 
an  enrolled  program  crop  of  wheat  or 
feed  grain  that  is  eligible  to  be  marketed 
in  1  year  by  a  producer  enrolled  in  the 
VPLP. 

Production  limitation  quantity  yield 
means  for  a  wheat  or  feed  grain  program 
crop  either: 

(1)  The  farm  payment  historical 
weighted  yield  (HWY),  or. 

(2)  The  proven  yield. 

Sutjpart  B — Program  Provisions 

§1416.100    Eligible  VPLP  Counties. 

(a)  The  VPLP  shall  be  effective  for  the 
1994  crops  of  wheat  and  feed  grains  in: 

(1)  Fremont,  Harrison,  Mills,  Monona, 
and  West  Pottawattamie  Counties  in 
Iowa; 

(2)  Adams,  Fumas,  Harlan,  Kearney, 
and  Phelps  Counties  in  Nebraska;  and 

(3)  Bon  Homme,  Charies  Mix, 
Douglas.  Turner,  and  Yankton  Counties 
in  South  Dakota. 

(b)  Farms  enrolled  in  the  VPLP  must 
be  administratively  located  in  one  of  the 
selected  counties. 

§1416.101    Basic  program  provisions. 

(a)  The  enrollment  period  for  this 
program  will  coincide  with  the  period 
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established  for  the  Acreage  Reduction 
Program  (ARP)  signup  which  will  be 
March  1  to  April  29. 1994.  All 
producers  sharing  in  the  crop  produced 
on  the  farm  must  complete  form  CCC- 
135  to  enroll  in  this  program. 

(b)  A  farm  enrolled  in  the  VPLP  must 
have  an  established  crop  acreage  base 
(CAB)  for  the  enrolled  crop  in 
accordance  with  part  1413  of  this 
chapter. 

(c)  Producers  on  a  farm  shall  be 
considered  to  have  met  the 
requirements  of  the  current  year  ARP  for 
barley,  com.  grain  sorghum,  oats,  and 
wheat,  respectively,  if  requirements  for 
the  VI'LP  for  such  crop,  as  set  forth  in 
this  set-tion,  are  met. 

(d)  Participating  producers  shall  be 
determined  eligible  for  program  benefits 
in  accordance  with  7  CFR  parts  1497 
and  1498  of  this  chapter,  respectively. 

(e)  In  order  to  participate,  producers 
on  a  farm  must  enroll  1  or  more  wheat 
or  feed  grain  crops  into  the  program  on 
a  farm  having  a  C.\B  for  such  a  crop. 

(0  Eligible  crops  to  be  enrolled  in  the 
VPLP  are  as  follows: 

(1)  Wheat; 

(2)  Com: 

(3)  Grain  sorghum; 

(4)  Barley:  and 

(5)  Oats. 

(g)  Producers  with  farming  interests 
on  multiple  farms  are  not  required  to 
enroll  all  farms  into  the  VPLP. 

(h)  Farm  owners  must  treat  operators, 
tenants,  and  sharecroppers  fairly,  in 
accordance  with  §  1413.107  of  this 
chapter. 

(i)  Producers  must  not  be  in  violation 
of  controlled  substance  provisions  in 
accordance  with  part  796  of  this  title. 

(j)  Except  for  Bureau  of  Indian  Affairs, 
Federal  agencies  are  ineligible  for  VPLP 
payments. 

(k)  Acreage  conservation  reserve,  in 
accordance  with  §  1413.61  of  this 
chapter,  is  not  required  for  crops 
enrolled  in  the  VPLP. 

(i)The  provisions  of  §1413.41  of  this 
chapter  do  not  apply  to  crops  enrolled 
in  VPLP. 

(m)  The  provisions  of  §1413  43  of  this 
chapter  do  not  apply  to  crops  enrolled 
in  VPLP. 

(n)  The  sum  of  the  planted  acreage  for 
all  enrolled  wheat  and/or  feed  grain 
program  crops  shall  not  exceed  the  sum 
of  the  enrolled  wheat  or  feed  program 
CAB's  on  the  farm. 

(o)  Producers  who  do  not  comply 
with  the  terms  and  conditions  of  the 
VPLP  for  a  crop  shall  be  required  to 
refund  all  or  a  part,  as  determined 
appropriate  by  CCC,  of  the  current  year 
payments  received  by  such  producers 
for  such  crop. 


§1416.102    Production  limitation  q«iantity 
(PLO)  and  carryover  quantities. 

(a)  Producers  participating  in  the 
VPLP  must  agree  not  to  market,  barter, 
donate,  or  use  on  the  farm,  including 
use  as  livestock  feed;  a  quantity  greater 
than  the  sum  of  the  PLQ  for  enrolled 
crops,  calculated  in  paragraph  (d)  of  this 
section  and  eligible  carryover 
determined  according  to  paragraph  (h) 
of  this  section. 

(b)  Carryover  production  will  be 
defmed  as  eligible  and  ineligible 
carryover  as  follows:  If  the  crop  was: 

(1)  Enrolled  in  the  VPLP  the  previous 
year  and  the  current  year,  any  carryover 
production  from  any  previous  crop  is 
ineligible  carryover,  and  if  marketed, 
bartered,  donated,  or  used  during  the 
current  year  shall  be  counted  against  the 
PLQ  for  the  current  year.  However,  so 
that  no  benefit  will  occur  from  the 
carryover,  the  producer  may  destroy  the 
carryover  under  supervision  of  an 
employee  of  ASCS;  or 

(2)  Not  enrolled  in  the  VPLP  in  the 
previous  year  but  is  enrolled  in  the 
current  year,  the  carryover  production 
from  a  previous  crop  year  is  eligible 
carryover  and  may  be  marketed, 
bartered,  donated,  or  used  during  the 
current  year  without  being  counted 
against  the  PLQ  for  the  current  crop 
year:  or 

(3)  Enrolled  in  VTLP  in  the  previous 
year  and  is  enrolled  in  ARP  in  the 
current  year,  the  producer  may  devote 
an  amount  of  acreage  to  conservation 
use  acreage  equal  to  the  excess 
production  divided  by  the  PLQ  yield  for 
the  crop  and  have  the  excess  production 
considered  eligible  carryover. 

(c)  Production  harvested  in  excess  of 
the  PLQ  may  be  stored  up  to  but  not 
more  than  5  years.  Any  excess 
commodity  stored  longer  than  5  years  is 
subject  to  forfeiture  to  CCC. 

(d)  The  PLQ  for  a  crop  for  a  marketing 
year  shall  equal  the  product  obtained  by 
multiplying  the  acreage  that  would  be 
permitted  to  be  planted  to  such  crop 
under  the  regular  ARP  conducted  in 
accordance  with  part  1413  of  this 
chapter  by  the  PLQ  yield. 

(e)(1)  The  PLQ  yield  shall  be 
calculated  as  the  higher  of: 

(i)  The  farm  program  payment  historic 
weighted  yield  for  the  crop  determined 
in  accordance  with  part  1413  of  this 
chapter;  or 

(ii)  The  average  of  the  actual  yields, 
as  determined  in  accordance  with 
§  1416.104  of  this  part,  for  the  crop  for 
the  farm  for  each  of  the  1989  through 
1993  crop  years,  excluding  the  crop 
years  with  the  highest  and  lowest 
yields. 


(2)  Any  crop  year  in  which  the 
commodity  was  not  planted  .shall  be 
excluded. 

(f)  Farms  ^hich  have  either,  corn  or 
grain  sorghum  CAB's,  or  both,  and 
participate  in  the  VPLP,  shall  have  the 
PLQ  calculated  as  com  equivalents  by 
multiplying  the  combined  permitted 
acreage  of  com  and  grain  sorghum  times 
the  corn  PLQ  yield. 

(g)(1)  If  grain  sorghum  is  harvested  on 
the  farm,  grain  sorghum  production 
credited  against  the  PLQ  shall  be 
determined  by: 

(i)  Dividing  the  com  yield  by  the  grain 
sorghum  yield;  and 

(ii)  Multiplying  the  factor  determined 
in  (g)(l)(i)  of  this  section  times  the  grain 
sorghum  production  (bushels)  marketed, 
bartered,  donated,  or  used  on  the  farm. 

(2)  The  result  is  bushels  of  grain 
sorghum  expressed  in  com  equivalents. 
Subtract  this  result  from  the  PLQ  for  the 
combined  permitted  corn-grain  sorghum 
PLQ  to  detemiine  the  quantity  of  corn 
eligible  to  be  marketed. 

§  1416.103    Production  evidence  for  actual 
yields. 

The  following  provisions  apply  if 
producers  elect  to  submit  actual 
production  for  establishing  actual  yields 
for  determining  the  PLQ  in  accordance 
with  §1410.102: 

(a)  Production  evidence  for  the 
enrolled  program  crop(s)  must  be 
submitted  to  County  ASCS  Offices  on 
form  ASCS-658,  Record  of  Production 
and  Yield.  Additional  evidence  will  be 
required  if  a  representative  of  the 
county  ASCS  office  determines  there  is 
insufficient  evidence  to  support  the 
representation  of  production  or  acreage 
of  the  crop  on  the  farm  as  certified  to 
by  the  producer. 

(b)  Producers  with  an  interest  in 
enrolled  crops  on  more  than  1  farm 
shall  submit  production  evidence  for  all 
farms.  The  county  committee  shall 
determine  whether  evidence  includes 
production  from  any  other  acreage  for 
each  year  the  evidence  is  provided. 

(c)  Evidence  for  commercially  stored 
production  or  production  disposed  of 
off  the  farm  must  show  the: 

(1)  Producer's  name; 

(2)  Commodity; 

(3)  Buyer's  or  storer's  name;  and 

(4)  Date  of  transaction. 

(d)  Acceptable  documents 
substantiating  amounts  of  commercially 
stored  or  disposed  of  production 
include: 

(1)  Commercial  or  warehouse  receipt.s; 

(2)  Sales  or  elevator  receipts; 

(3). Warehouse  ledger  sheets  or  copies; 

(4)  Warehouse  load  summaries  or 
copies; 

(5)  Settlement  sheets; 


;(fi)  CCC'warefaouse  stored  loan 
documents; 

(7)  Farm  stored  loan  documents,  if 
quantity  has  been  determined  by 
meesurement; 

(8)  Weight  slips  or  scale  tickets  from 
harvested  or  appraised  acreage; 

(9)  Approved  Federal  Crop  Insurance 
Corporation  or  multiperil  crop 
in-surance  loss  adjustment  settlement; 
and 

(10)  Scale  tickets  or  weight  slips  for 
wheat  and  feed  grains  that  are 
supported  by  other  evidence  showing 
di.sposition,  such  as  sales  documents. 

(e)(1)  Decument.<:  showing  the  amount 
of  production  shall  be  reviewed  to 
detemiine  moisture  content  and 
dockage  associated  with  the  production. 

(2)  If  the  document  does  not  show 
that  the  production  has  been  reduced  to 
standard  moisture  levels  and  shows: 

(i)  specific  m.oi.«ture  that  is  greater 
than  standard: 

(ii)  dockage;  or 

(iii)  both  excess  moisture  and 
dockage,  the  net  amount  will  be 
adjusted  on  standard  moisture  levels 
and  applicable  dockage  standards  as 
determined  by  CCC. 

(3)  If  theevidence  shov/.s  that  the  net 
amount  has  been  adjusted  to  include  a 
drying  charge  in  pounds  or  bushels  and 
there  is  no  moisture  or  dockage  factor, 
then  the  pounds  or  bushels  deducted  for 
the  drying  charge  will  be  included  in 
the  net  amount:  and 

(4)  If  the  evidence  does  not  show  a 
miiisture  or  dockage  factor,  then  the  net 
amount,  if  the  evidence  provided  is 
otherwise  satisfactory,  will  be  accepted. 

(f)  Standard  test  weights  shall  be  used 
to  convert  net  weight  to  bushels,  in 
arxjordance  with  part  1421  of  this  title. 

(g)(1)  Farm-stored  production  will  be 
measured  at  producer's  request  and 
expense.  S<:ale  tickets  or  weight  slips 
niny  be  accepted  for  production  instead 
of  the  measured  quantity,  when  the 
scale  tickets  or  weight  slips  include  all 
of  the  following: 

(i)  Farm  identification  number; 

(ii)  Commodity: 

(iii)  Date  weighed;  and 

liv)  Weigher's  signature  or  initials, 
and  company  name  if  available. 

(2)  The  county  committee  shall 
detemiine  that  the  measurements 
indicating  the  weighed  quantity  in  the 
bin  is  reasonable  compared  to  the 
measured  quantity. 

(h)  Determined  quantities  may  be 
changed  for  future  years  based  on 
delivery  amounts  if  a  delivery  amount 
indicates  the  quantity  in  the  bin. 

(!)  If  delivered  amounts  are  normally 
smaller  than  measured  quantities,  other 
evidence,  such  as  sales  receipts,  may  be 
repjuired  to  adjust  quantities. 


(j)  Commingled  production  shall  be 
apportioned  between  farms  by 
measuring  total  harvested  production 
and  apportioning  harvested  production 
between  forms  based  on  the  ratio  of  each 
farm's  payment  yield. 

(k)  When  a  farm  has  multiple 
producers  and  the  producers'  share  of 
the  production  and  total  bushels 
received  are  known,  the  farm  yield  may 
be  computed  from  this  data. 

(1)  Production  evidence  for  enrolled 
crops  may  be  accepted  no  later  than  the 
15  calendar  days  after  the  final  signup 
date  for  VPLP. 

§1416.104    Commingling  grain. 

(a)  The  producer  will  be  allowed  to 
store  or  commingle  production  for  any 
and  all  crop  years  from  acreage  enrolled 
in  the  VPLP  with  any  crap  year 
production  from  acreage  in  compliance 
with  the  ARP. 

(b)  However.  VPLP  production  must 
be  measured  by  a  representative  of  the 
county  ASCS  office  before  it  is 
commingled  with  any  other  production. 

§  1 41 6.1 05    Required  production  reports. 

(a)  Producers  enrolled  in  the  VPLP 
must  file  reports  for  each  enrolled  crap 
which  include: 

(1)  The  quantity  of  each  enrolled  crop 
on  hand  at  the  beginning  of  the  current 
marketing  year  (June  1,  for  wheat, 
barley,  and  oats:  September  1,  for  com 
and  grain  sorghum); 

(2)  The  quantity  of  the  enrolled  crop 
harvested  in  the  current  year;  and 

(3)  The  quantity  of  the  enrolled  crop's 
production  on  hand  at  the  end  of  the 
current  marketing  year  (May  31,  for 
wheat,  barley,  and  oats;  August  31,  for 
com  and  grain  sorghum). 

(b)  Producers  shall  certify  the 
required  quantities  on  form  CCC-13fi, 
Production  Certification  for  the  VPLP. 

(c)  Certification  of  the  quantity  on 
hand  at  the  beginning  of  the  marketing 
year  for  the  current  crop  production 
year  shall  occur  no  later  than  June  1  for 
wheat,  barley,  and  oats  and  September 
1  for  com  and  grain  sorghum. 

(d)  A  representative  of  the  county 
ASCS  office  will  conduct  spot  checks  of 
all  producer  certifications. 

(e)  The  operator  shall  certify  current 
year  production  of  wheat  and  small 
grains  har\'ested  for  enrolled  program 
crops  no  later  than  the  following  dates: 

(1)  Iowa— July  30; 

(2)  Nebraska — July  15;  and 

(3)  South  Dakota— August  1. 

(f)  The  operator  shall  certify  current 
year  production  of  com  and  grain 
sorghum  harvested  for  enrolled  com 
and  grain  sorghum  crops  no  later  than 
December  1. 


§  1416.106    Determining  compliance  with 
PLQ. 

(a)  The  quantity  of  an  enrolled  crop 
marketed,  bartered,  donated,  or  used  on 
the  farm  during  the  marketing  year  will 
be  calculated,  based  on  the  quantities 
reported  in  accordance  with  §  1416.105, 
by  adding  the  amount  of  the  enrolled 
crop  reported  on  hand  at  the  beginning 
of,the  marketing  year  and  the 
production  amount  of  the  enrolled  crop 
harvested  and  subtracting  the  quantity 
of  the  enrolled  crop  on  hand  at  the  end 
of  the  marketing  year. 

(b)  The  production  amount  disposed 
of: 

(1)  Is  in  compliance  with  projiram 
provisions  if  the  resuh  is  less  than  or 
equal  to  the  sum  of  the  PLQ  for  the  crop 
and  eligible  carr>'over  as  determined  in 
§1416.102; 

(2)  Is  not  in  compliance  if  the  result 
of  paragraph  (a)  of  this  section  is  more 
than  the  sum  of  the  PLQ  and  eligible 
carryover  as  detemiined  in  §  1416.102. 
In  this  case,  excess  marketings  have 
occurred  and  the  producer  will  be 
subject  to  a  penalty. 

(c)  When  the  disposed  bushels  exc:eed 
the  allowable  quantities  determined 
according  to  paragraph  (a)  of  this 
section  by: 

(1)  5  percent  or  less,  the  penalty  is  the 
larger  of  the  price  support  rate 
established  for  the  county  for  the 
commodity  or  the  current  market  price, 
as  determined  by  CCC,  limes  the  excess 
bushels; 

(2)  6  to  10  percent,  the  penalty  is  tlie 
larger  of  the  price  support  rate 
established  for  the  pounty  for  the 
commodity  or  1.2  times  the  current 
market  price,  as  determined  by  CCC.  at 
the  time  the  violation  is  discovered 
times  the  excess  bushels; 

(3)  Over  10  percent,  the  penahy  is  tlie 
larger  of  the  target  price  or  1.5  times  the 
current  market  price,  as  determined  by 
CCC,  at  the  time  the  violation  is 
discovered  times  the  excess  bushels. 

§1416.107    Penalties  (or  inaccurate 
inventory  and  crop  production  reporting 
errors. 

(a)  A  penalty  shall  be  as.sessed  for 
each  crop  enrolled  in  this  program  for 
discrepancies  in  reporting  the  bushel 
quantity  in  accordance  with  §  1416.105. 

(b)  For  any  discrepancies  in  quantities 
listed  above,  the  penalty  per  bushel 
shall  be  the  higher  of: 

(1)  The  target  price;  or 

(2)  1.5  times  the  market  price,  as  of 
the  date  the  quantities  are  re^iuiredto  be 
reported. 

§1416.108    Incorrect  false,  or 
unacceptable  evidence  and  penalties. 

When  production  e'  Jdence  submitted 
for  providing  yields  1.1  accordance  with 
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§  1416.103  is  found  to  be  unacceptable, 
incorrect,  or  false,  a  proven  yield  will 
not  be  established. 

§  1 41 6. 1 09    Planted  and  considered  planted 
acreages. 

Regardless  of  planted  acreages, 
planted  and  considered  planted  (P&CP) 
acreages  for  crops  enrolled  in  the  VPLP 
shall  be  equal  the  CAB. 

§  1 41 6. 1 1 0    Misrepresentation  and  scheme 
or  device. 

(a)  A  producer  who  is  determined  by 
the  county  committee  or  the  State 
committee  to  have  erroneously 
represented  any  fact  affecting  a  program 
determination  made  in  accordance  with 
this  part  shall: 

(1)  Not  be  entitled  to  payments  under 
the  crop  program  with  respect  to  which 
the  representation  was  made, 

(2)  Refund  to  CCC  all  payments 
received  by  such  producer  with  respect 
to  such  farm  and  such  crop  program, 
and 

(3)  Be  liable  for  liquidated  damages  in 
accordance  with  the  terms  of  the  CCC- 
477. 

(b)  With  respect  to  programs 
conducted  in  accordance  with  this  part, 
a  producer  who  is  determined  by  the 
State  committee,  or  the  county 
committee  with  the  approval  of  the 
State  committee,  to  have  knowingly: 

(1)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of  the 
program, 

(2)  Made  any  fraudulent 
representation,  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination  shall  refund  to 
CCC  all  payments  received  by  such 
producer  with  respect  to  all  farms  and 
shall  be  liable  for  liquidated  damages  in 
accordance  with  the  CCC-477.  Such 
producer  also  shall  be  ineligible  to 
receive  program  payments  for  the  year 
in  which  the  scheme  or  device  was 
adopted.  If  such  action  also  is 
determined  by  CCC  to  be  a  scheme  or 
device,  a  fraudulent  representation  or  a 
misrepresentation  of  fact  affecting  a 
determination  made  in  accordance  with 
part  1497  of  this  title,  the  producer  shall 
also  be  ineligible  for  program  payments. 

(b)  A  producer  who  is  determined  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of  the 
program, 

(2)  Made  any  fraudulent 
misrepresentation,  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination  shall  refund  to 
CCC  all  payments  received  by  such 
producer  with  respect  to  such  farm. 
Such  producer  shall  be  ineligible  to 
receive  program  payments  for  the  year 


in  which  the  scheme  or  device  was 
adopted,  and  also  in  the  succeeding 
year. 

Subpart  C— Agreement  Procedure  for 
VPLP 

§  1 41 6.300    Obtaining  owner  and  producer 
signatures. 

(a)  The  agreement  to  participate  in  the 
1994  VPLP,  form  CCC-135,  shall  be 
signed  by: 

(1)  The  operator;  and 

(2)  All  producers  sharing  in  the 
enrolled  crop  or  the  proceeds  of  the 
enrolled  crop. 

(b)  Owners  not  sharing  in  the  enrolled 
crop  shall  not  be  required  to  sign  the 
agreement.  However,  either  of  the 
following  must  be  provided  for  the 
current  year  to  the  County  Office: 

(1)  A  written  lease,  rental 
arrangement,  or  other  document  signed 
by  the  owner,  showing  that  the  operator 
has  operational  control  over  the  farm,  or 

(2)  A  written  statement  by  the 
operator  certifying  that  the  operator 
understands  that  any  incorrect  or 
misleading  statement  shall  require  a 
forfeiture  of  all  program  benefits  for  the 
farm  for  the  years  included  in  the 
certification,  and  certifying  either  of  the 
following: 

(i)  The  land  is  rented  for  the  current 
pilot  VPLP  year  and  the  landowner 
receives  no  benefit  from  the  crop;  or 

(ii)  Landowner's  cropland  is  enrolled 
in  conservation  reserve  program  and 
receives  no  benefit  from  the  crop. 

(c)  County  offices  shall  not  approve 
form  CCC-135  when  any  producer 
refuses  to  sign  form  CCC-135. 

(d)  The  County  committee  may  accept 
a  late-filed  CCC-135  after  the  end  of  the 
signup  period  if  the  county  committee 
determines  that  either: 

(1)  Failure  to  timely  file  was  beyond 
the  control  of  the  producer,  or; 

(2)  All  of  the  following  apply: 

(i)  The  farm  operator  demonstrated  a 
good  faith  effort  to  timely  file  the 
required  information; 

(ii)  Failure  to  timely  apply  did  not 
result  from  gross  negligence  on  the  part 
of  the  farm  operator  or  any  party  to 
CCC-135;  and 

(iii)  Acceptance  of  CCC-135  would 
not  create  a  situation  that  defeats  the 
purpose  of  VPLP. 

§  1416.301    Determining  share  leases  or 
cash  leases. 

Share  leases  and  cash  leases  shall  be 
determined  in  accordance  with 
§  1413.107  of  this  chapter. 

§  1 41 6.302    Changes  to  form  CCC-135. 

(a)  The  operator  may  cancel  or  revise 
form  CCC-135  before  the  end  of  the 
VPLP  signup  period.  Any  advance 


payments  that  were  issued  and  cannot 
be  earned  must  be  refunded  with 
interest  unless  CCC-184,  CCC  check,  is 
returned  unnegotiated. 

(b)  The  request  by  the  farm  operator 
to  revise  or  cancel  form  CCC-135  shall 
be  in  writing  or  attached  to  form  CCC- 
135. 

(c)  A  new  form  CCC-135  shall  be  used 
as  follows: 

(1)  When  form  CCC-135  has  been 
approved  during  the  signup  period 
because  advance  payments  were 
requested  and  then  the  operator  revises 
form  CCC-135; 

(2)  When  an  operator  cancels  a  crop 
or  reinstates  a  canceled  crop;  and 

(3)  With  all  required  signatures  for  the 
crops  to  be  enrolled  or  canceled. 

(d)  A  canceled  form  CCC-135  may  be 
reinstated  before  the  end  of  the  signup 
period. 

(e)  When  form  CCC-135  is  canceled, 
all  crops  will  be  considered 
nonparticipating  in  the  VPLP  for  all 
purposes,  including  planted  and 
considered  planted  acreages. 

§1416.303    Revisions  to  form  CCC-135 
because  of  succession  in  interest 

(a)  The  provisions  at  §  1413.51 
relating  to  successors  in  interest  are 
applicable  to  the  VPLP.  In  addition: 

(1)  All  producers  whose  shares  have 
changed  from  the  original  CCC-135 
must  sign  a  revised  CCC-135  by  the 
earliest  of  the  following: 

(i)  Date  the  crop  is  actually  harvested; 

(ii)  December  31  of  the  current  year; 
or 

(iii)  15  calendar  days  after  the  county 
committee  was  notified  of  the 
succession. 

(2)  The  successor  shall  be  informed, 
before  the  successor's  request  to  revise 
the  CCC-135  is  approved  that: 

(i)  Successor  is  hilly  responsible  for 
the  predecessor's  payments; 

(ii)  Successor  shall  refund  any 
outstanding  advance  that  is  not  earned 
on  the  farm;  and 

(iii)  The  successor's  payments  will  be 
reduced  by  the  amount  of  any 
outstanding  advance. 

(b)(1)  When  the  predecessor  does  not 
agree  to  a  revised  CCC-135  the  county 
committee  shall  determine  if  the 
predecessor  has  lost  the  authority  to 
carry  out  the  producer's  responsibilities 
under  CCC-135.  In  such  cases  the 
county  committee  shall: 

(i)  With  the  concurrence  of  the  ASCS 
District  Director,  determine  the 
producers,  including  the  predecessor, 
who  should  receive  payments  based  on 
a  fair  division  of  the  payment;  and 

(ii)  Offer  the  producers  the 
opportunity  to  enter  into  a  revised  CCCl- 
135. 
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(2)  If  the  successor  does  not  agree  to 
enter  into  a  revised  CCC-135.  the 
original  CCC-135  wrill  remain  in  effect 
and  the  original  parties  to  CCC-135 
remain  liable  if  noncompliance  occurs. 

(c)  If  a  person  who  signed  a  CCC-135 
is  later  determined  to  be  dead,  missing, 
or  declared  incompetent,  payments  will 
be  made  in  accordance  with  part  1413 
of  this  title. 

§  1 41 6.304    Effect  of  reconstitutions  on 
approved  form  CCC-135. 

(a)  If  a  farm  reconstitution  is  effective 
for  the  current  year  and  is  approved 
after  form  CCC-135  is  filed  and 
approved,  producers  may  file  a  new 
form  CCC-135  for  a  resulting  farm  by 
the  later  of  the  following: 

(1)  15  calendar  days  after  the  date  of 
form  ASCS-476,  Notice  of  Acreage 
Bases.  Yields,  Allotments,  and/or 
Quotas,  was  determined  for  the 
resulting  farm;  or 


(2)  The  end  of  the  signup  period. 

(b)  If  the  producer  on  the  parent  farm 
has  not  refunded  the  advance  payment, 
then  the  producers  on  the  resulting  farm 
cannot  receive  an  advance  payment  on 
the  same  acreage,  and  the  final 
payments  to  the  producers  on  the 
resulting  farm  shall  be  reduced  by  the 
advances  paid  for  the  parent  farm. 

Subpart  D— Payments 

§  1 41 6.400    Program  payments  and  price 
support  loans  and  loan  deficiency 
payments. 

(a)  The  deficiency  payment  provisions 
of  part  1413  of  this  chapter  are 
applicable  to  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  Producers  of  enrolled  crops  shall 
be  eligible  to  earn  deficiency  payments 
on  the  number  of  acres  planted  to  such 
crop,  not  to  exceed  the  maximum 
payment  acreage  for  such  crop. 


(c)  The  deficiency  payment  yield  shall 
be  the  historic  weighted  yield  for  the 
crop.  The  actual  proven  yield  shall  be 
used  only  to  calculate  the  PLQ  for  the 
crop. 

(d)  Production  from  an  enrolled  crop 
is  eligible  for  current  program  year  price 
support  benefits  including  the  farmer 
owned  reserve  if  the  quantity  is  eligible 
for  the  farmer  owned  reserve. 

§  1 41 6.401    Determining  producer  shares 
of  crop. 

(a)  The  producer's  share  of  the  crop 
shall  be  determined  in  accordance  with 
the  regulations  in  §  1413.106. 

Signed  at  Washington.  DC.  on  Septenilxir 
26. 1994. 

Bruce  R.  Wetwr. 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service,  Executive  Vice 
President.  Commodity  Credit  Corporation. 
IFR  Doc.  94-27562  Filed  11-15-94:  8:45  ami 
BILLING  CODE  341»-05-P 
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November  16,  1994 


Part  III 

Department  of  the 
Interior 

Minerals  Management  Service 

Request  for  Comments  on  the 
Preparation  of  a  New  5-Year  Outer 
Continental  Shelf  Oil  and  Gas  Leasing 
Program  for  1997-2002  and  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement;  Notice 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

41  CFR  Parts  51-2, 51-3, 51-4,  51-5, . 
51-6,  51-8,  and  51-9 

Revisions  to  Committee  Regulations 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
ACTION:  Final  rule. 

SUMMARY:  This  Pinal  rule  updates  the 
regulations  of  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  to  reflect 
developments  and  changes  in 
Committee  procedures  which  have 
occurred  since  the  regulations  were  last 
substantively  revised  in  1991,  and  to 
include  wording  changes  that  were 
overlooked  in  that  revision.  The  new 
revisions  were  made  necessary  by 
changes  in  the  Government 
procurement  process,  of  which  the 
Committee's  program  is  a  part,  and  by 
the  Committee's  experiences  since  1991, 
including  litigation,  which  have 
demonstrated  that  the  regulations  do  not 
ahvays  clearly  reflect  the  authorities 
given  the  Committee  by  the  Javits- 
Wagner-O'Day  (JWOD)  Act  and  other 
laws  as  implemented  in  its  procedures. 
The  rule  will  enable  the  JWOD  Program 
to  operate  more  efficiently  to  fulfill  the 
Committee's  mission  of  increasing 
employment  opportunities  for  people 
with  severe  disabilities  through  the 
Government  procurement  process. 
EFFECTIVE  DATE:  December  16, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
John  Heyer  (703)  603-7740.  Copies  of 
this  notice  writl  be  made  available  on 
request  in  Wordperfect  5.1  format  on 
diskette. 

SUPPLEMEIfTARY  INFORMATION:  The 
Committee's  regulations  were  last 
substantively  amended  in  1991  (56  FR 
48974,  effective  October  28, 1991). 
Those  amendments  were  the  result  of 
the  first  comprehensive  review  of  the 
regulations  since  their  promulgation  in 
1973.  The  purpose  of  the  current 
revision  to  the  regulations  is  to  update 
them  to  reflect  developments  and 
changes  in  procedures  since  1991,  and 
to  include  changes  that  were  overlooked 
in  the  last  revision. 

Among  the  changes  to  part  51-2  on 
Committee  responsibilities,  §  51-2. 2(b) 
has  been  amended  to  make  clear  that  the 


Conmiiittee  authorizes  and  deauthorizes 
both  central  nonprofit  agencies  and 
nonprofit  agencies  employing  people 
who  are  blind  or  have  other  severe 
disabilities  to  accept  orders  from 
Government  agencies  under  the 
Committee's  program.  Section  51-2.3  is 
amended  to  indicate  that  the  Committee 
publishes  notices  of  proposed  deletions 
and  additions  to  the  Procurement  List 
and  to  require  interested  persons  who 
submit  bound  comments  on  these 
proposals  to  also  submit  an  unbound 
copy  to  be  duplicated  for  staff  use. 

Sections  51-2.4.  51-2.7,  and  51-3.2 
have  been  amended  to  make  them 
consistent  with  the  JWOD  Act,  which 
considers  a  determination  that  a 
commodity  or  service  is  suitable  for 
addition  to  the  Procurement  List  and  the 
establishment  of  an  initial  ^r  market 
price  for  the  commodity  or  service  to  be 
two  legally  separate  actions.  The 
confusing  term  "current  or  most  recent 
contractor"  in  §  51-2.4  has  been 
changed  to  "current  contractor."  An 
explanation  of  those  rare  instances 
when  "current  contractor"  means  "most 
recent  contractor"  will  be  addressed  in 
the  Committee's  procedural 
memoranda.  The  Committee's  position 
that  the  "current  contractor"  includes 
affiliated  companies  and  parent 
corporations  is  explicitly  stated  in  the 
amended  §  51-2.4.  A  provision  has  been 
added  to  §  51-2.4  to  express  the 
Committee's  position  that  its  discretion 
to  determine  what  commodities  and 
services  are  suitable  for  addition  to  the 
Procurement  List  is  not  totally 
constrained  by  the  enumerated  criteria 
in  the  section.  Section  51-2.7  has  also 
been  rewritten  to  reflect  current 
Committee  pricing  practices. 

Section  51-2.5  has  been  amended  to 
make  clear  that  when  the  Committee 
decides  that  a  proposed  addition  is 
likely  to  have  a  severe  adverse  impact 
on  a  current  contractor,  it  will  decide 
either  to  reduce  the  portion  of  the 
Government  requirement  for  the 
commodity  or  service  to  be  added  to  the 
Procurement  List  or  will  decline  to  add 
it.  The  Committee's  standard  for 
reconsidering  a  decision  to  add  a 
commodity  or  service  to  the 
Procurement  List,  which  appears  in  an 
inttnial  memorandum,  has  been  added 
to  §51-2.6. 

Section  51-3.3,  which  deals  with 
assignment  of  a  commodity  or  service  to 
a  central  nonprofit  agency  for  possible 
addition  to  the  Procurement  List,  and 
§§  51-6.4  and  51-6.12.  which  deal  with 
military  resale  commodities  and 
specification  changes  respectively,  have 
been  rewritten  to  clarify  their  language. 
Small  editorial  changes  for  clarity  have 
been  made  in  §§51-4.2  and  51-5.2, 


Recordkeeping  provisions  in  §  51-4.3 
have  been  changed  to  permit  acceptance 
of  State  certifications  of  disability  to 
document  individuals'  disability  status 
in  accordance  with  recent  changes  in 
Federal  disability  regulations.  The 
section  title  "Violations"  used  for  both 
§§  51-4.5  and  51-5.8  has  been  changed 
to  indicate  that  the  former  applies  to 
violations  of  Committee  regulations  by 
nonprofit  agencies  and  the  latter  to 
violations  by  entities  of  the 
Government. 

Section  51-5.3.  which  sets  forth  the 
scope  of  the  mandatory  procurement 
source  requirement  of  the  JWOD 
Program,  has  been  amended  to  indiciate 
that  the  requirement  applies  to  items 
that  are  essentially  the  same  as 
commodities  identified  on  the 
Procurement  List  by  a  National  Stock 
Number  or  other  item  designation.  This 
change  was  made  necessary  by  the 
increasing  number  of  commercial  items 
in  the  system  which  are  essentially  the 
same  as  Procurement  List  commodities. 
A  similar  change  was  made  in  §  51-6.13 
on  replacement  and  similar 
commodities.  A  new  paragraph  was 
added  to  §  51-5.3  to  set  forth  the 
Committee's  longstanding  policy  that 
Procurement  List  additions  do  not  affect 
contracts  in  being  before  the  effective 
date  of  the  addition,  or  options 
exercised  under  those  contracts. 
The  minimum  figure  for  prior 
Committee  approval  of  purchase 
exceptions  granted  by  central  nonprofit 
agencies  in  §  51-5.4  has  been  raised 
from  $25,000  to  the  simplified 
acquisition  threshold  established  by  the 
Federal  Acquisition  Streamlining  Act  of 
1994,  currently  $100,000.  Sections  51- 
5.5  and  51-5.6  on  prices  and  shipping 
of  commodities  have  been  amended  to 
allow  for  pricing  and  delivery  on  an 
FOB  destination  basis,  consistent  with 
recent  developments  in  Government 
ordering  procedures,  as  well  as  the 
Committee's  traditional  FOB  origin 
practice. 

Section  51-6.2  has  been  amended  in 
paragraph  (f)  to  correct  an  undetected 
typographical  error  in  the  1991 
amendments.  Section  51-6.8  on 
deletions  ft-om  the  Procurement  List  has 
been  amended  by  adding  a  paragraph 
making  it  clear  that  the  Committee  can 
delete  a  commodity  or  service  from  the 
Procurement  List  without  a  request  from 
a  central  nonprofit  agency.  A  new 
paragraph  has  been  added  to  §  51-6.12 
on  specification  changes  to  indicate  that 
nonprofit  agencies  are  to  recommend 
changes  that  will  improve  the 
commodity  or  service  being  provided, 
reduce  costs,  or  improve  overall  value  to 
the  Government.  The  paragraph  also 
requires  contracting  activities  to 
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respond  promptly  to  the 
recommendations.  Section  51-6.13  has 
been  amended  to  clarify  its  language 
and  to  indicate  that  other  colors,  sizes, 
or  variations  of  commodities  on  the 
Procurement  List  which  have  not  been 
recently  procured  are  considered  to  be 
on  the  Procurement  List  as  well. 
Section  51-8.3,  consisting  of 
definitions  apphcable  only  to  part  51- 
8  on  Committee  actions  under  the 
Freedom  of  hiformation  Act  (FOIA).  has 
been  amended  by  removing  the 
definition  of  the  Committee,  which  also 
appears  in  the  general  definitions  for  the 
Committee's  regulations  at  §  51-1.3.  and 
by  changing  the  title  "Chairman"  to 
"Chairperson"  as  the  title  of  the 
Committee's  presiding  officer.  The  same 
change  to  "Chairperson"  has  also  been 
made  in  §§51-6.7,  51-8.10,  51-8.11  and 
51-9.405. 

Changes  have  been  made  to  §§  51-8.1 
and  51-8.4  and  to  paragraph  (a)  of  §51- 
8.5  to  make  clear  the  distinction 
between  material  which  the  Committee 
is  required  to  make  available  for  public 
inspection  and  material  which  the 
Committee  provides  in  response  to  a 
FOIA  request.  The  provision  in  §  51- 
8.14  for  a  minimum  amount  for  FOIA 
processing  costs  below  which  no  fee 
will  be  charged  has  been  qualified  to 
indicate  that  the  minimum  will  apply  to 
each  Committee  response  to  a  FOIA 
request  where  it  is  necessary  to  make 
more  than  one  response  to  a  request. 
The  Committee  bills  FOL\  requesters 
separately  for  each  response,  which 
requires  a  decision  each  time  as  to 
whether  the  cost  of  collection  would 
exceed  the  amount  billed. 

PuUic  Comments  on  the  Proposed  Rule 

The  Committee  published  the 
proposed  rule  in  the  Federal  Register  of 
July  27, 1994  (59  FR  38318).  Eighteen 
commenters  submitted  comments  on  the 
proposed  rule.  Thirteen  of  these 
commenters  supported  the  rule  as 
proposed,  and  were  particularly 
supportive  of  the  proposed  changes  to 
§§  51-2.4.  51-2.7,  and  51-3.2  to  make 
them  consistent  with  the  JWOD  Act 
distinctions  between  suitability  and  fair 
market  price  determinations. 

One  commenter  suggested  that  §  51- 
2.3  on  notice  of  proposed  Procurement 
List  additions  and  deletions  be  amended 
to  require  actual  notice  to  current 
contractors  for  the  commodities  or 
services  being  considered,  and  to 
require  the  Committee  to  pubhsh  notice 
of  the  proposal  in  the  Commerce 
Business  Daily  as  well  as  the  Federal 
Register,  in  order  to  provide  wider 
notice  of  the  Committee's  proposals. 
The  Committee  has  considered  this 
suggestion  in  the  past.  However,  the 


Committee  has  concluded  that  the 
benefits  which  adopting  this  suggestion 
might  provide  are  outweighed  by  the 
considerable  administrative  burden 
which  would  be  imposed  on  the 
Committee's  small  staff.  The  Committee 
already  vmtes  to  current  contractors 
when  it  is  unable  to  obtain  sales  data  on 
them  from  a  financial  reporting  service, 
and  experience  has  shown  that  some 
contractors  do  not  respond  and  those 
who  do  rarely  provide  persuasive 
comments  with  their  responses.  In  many 
cases,  Government  contracting 
activities,  trade  associations,  or  other 
persons  are  aheady  notifying  current 
contractors  and  other  affected  parties  of 
the  Committee's  intentions.  Under  these 
circumstances,  the  Committee  does  not 
consider  it  appropriate  to  extend  its 
notice  of  proposed  actions  beyond  that 
which  is  mandated  by  law. 

The  same  commenter  also  suggested 
that  the  employment  potential 
requirement  for  a  Committee 
determination  that  a  commodity  or 
service  is  suitable  for  addition  to  the 
Procurement  List,  at  newly  redesignated 
§  51-2.4(a)(l),  be  changed  to  require  the 
addition  to  generate  employment  for  a 
larger  number  of  persons  who  are  blind 
or  have  severe  disabilities  than  is 
performed  by  such  employees  of  the 
current  contractor  in  connection  with 
the  commodity  or  service.  The 
Committee  does  not  believe  this  change 
is  necessary  because  it  is  already 
required  by  law  to  consider  and  respond 
to  all  significant  comments  it  receives 
when  it  makes  a  Procurement  List 
addition  decision.  It  should  also  be 
noted  that  the  Committee's  regulatory 
definition  of  persons  with  severe 
disabilities  (41  CFR  51-1.3)  requires 
them  to  be  incapable  of  normal 
competitive  employment  over  an 
extended  period  of  time,  a  test  which 
employees  of  a  competitive  contractor 
could  not  meet. 

This  commenter  also  suggested  that 
an  additional  factor  be  added  to  those 
listed  in  newly  redesignated  §§  51- 
2.4(a)(4)(i)(A}  through  (C)  concerning 
elements  of  impact  on  a  current 
contractor  to  which  the  Committee  gix-es 
particular  attention  in  making  a 
suitability  determination,  to  require  the 
consideration  of  whether  the  contractor 
has  made  an  unrecovered  capital  or 
training  investment  in  connection  with 
the  commodity  or  service,  and  whether 
losing  the  contract  will  cause  idle 
productive  capacity  or  unemployment 
in  a  labor  surplus  area.  The  Committee 
believes  this  change  is  not  needed 
because  it  already  considers  any 
comments  of  this  nature  it  receives  as 
required  by  the  rulemaking  statute.  The 
Committee  is  also  required  by  §  51- 


2.4(a)(4)(i)(C)  to  give  particular  attention 
to  comments  received  on  contractor 
impact  as  a  result  of  its  notice  proposing 
addition  of  the  commodity  or  service  to 
the  Procurement  List. 

Another  commenter  objected  to  the 
proposed  addition  to  §  51-2.4(aK4)(i)(A) 
of  language  indicating  that  the 
Committee  looks  at  the  impact  on  a 
current  contractor's  total  sales, 
including  sales  of  affiliated  companies 
and  parent  corporations,  in  determining 
the  suitability  of  an  addition  to  the 
Procurement  List.  The  commenter  felt 
this  position  is  unfair,  as  it  can  result  in 
a  heavy  impact  on  a  corporate  division. 
As  indicated  in  the  proposed  rule,  the 
Committee  believes  that  the  new 
language  is  nothing  more  than  a 
clarification  of  its  existing  policy  in  this 
area,  which  it  recently  reaffi-  Tied.  Given 
the  ability  of  large  corporations  to  shift 
assets  between  divisions,  the  Committee 
does  not  believe  it  would  be  fair  to  the 
nonprofit  agencies  participating  in  the 
Committee's  program  to  assess  impact 
on  a  part  of  a  large  corporation  in  the 
same  manner  as  a  small  independent 
business. 

This  same  commenter  objected  to  new 
language  in  §  51-2.5  concerning  the 
addition  to  the  Procurement  List  of  a 
commodity  or  service  'in  whole  or  in 
part."  The  commenter  feU  that  this 
language  would  permit  the  Committee 
to  extend  the  reach  of  a  Procurement 
List  addition  beyond  a  particular 
commodity  into  a  larger  line  of 
commodities.  The  Committee  believes   • 
that  the  commenter  misunderstood  the 
intent  of  the  change,  which  was 
discussed  in  the  proposed  rule.  The 
Committee's  intent  was  to  clarify  an 
existing  provision  which  permits  the 
Committee,  when  it  decides  that  a 
proposed  addition  to  the  Procurement 
List  of  the  total  Government 
requirement  for  a  commodity  or  service 
is  likely  to  have  a  severe  adverse  impact 
on  a  current  contractw,  to  add  only  a 
part  of  the  requirement  to  lessen  the 
impact  on  the  contractor.  There  is  nc 
intent  in  this  language  to  permit  the 
expansion  of  the  addition  beyond  what 
is  specifically  .stated  in  the  final  rule 
making  a  Procurement  List  addition. 
Another  commenter  suggested  that 
the  phrase  "harm  to  the  contracting 
activity"  in  §51-2.6(b)  listing  the 
factors  the  Conunittee  addresses  when 
reconsidering  a  Procurement  List 
addition  decision  be  changed  to  "harm 
to  the  Government"  to  allow 
consideration  of  harm  to  ultimate 
Government  users  of  items  purchased 
for  them  under  the  Committee's 
program  by  contracting  activities.  The 
Committee  agrees  with  the  commenter 
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and  has  amended  §  5 1-2. 6(b) 
accordingly. 

The  same  commenter  suggested  that 
language  in  §  51-2.7  requiring  the 
Committee  to  consider 
recommendations  from  contracting 
activities  in  setting  initial  fair  market 
prices  not  based  on  competitive  bids  be 
broadened  to  permit  contracting  activity 
comments  on  all  Committee  pricing 
determinations.  The  Committee  does 
not  agree  with  the  commenter.  When 
initial  fair  market  prices  are  established 
based  on  bids,  the  process  is  an 
automatic  one  based  on  the  bid  history 
of  the  commodity  or  service  in  question. 
There  is  no  place  for  comments,  unlike 
the  alternate  process  of  setting  prices 
based  on  nonprofit  agency  costs,  where 
a  wider  variety  of  information  is 
allowable  to  determine  what  these  cests 
actually  are.  As  the  commenter  noted, 
the  Committee  has  allowed  contracting 
activities  to  make  comments  on  pricing 
determinations  whenever  appropriate, 
so  a  requirement  to  accept  these 
comments  is  not  necessary.  The 
Committee  has  modified  the  sentence, 
however,  to  make  it  clear  that  the  no- 
comment  rale  applies  only  to  initial  fair 
market  price  determinations  based  on 
competitive  bids  and  not  to  price 
changes. 

One  commenter  noted  that  §  51-2.7 
provides  some  detail  on  the 
Committee's  method  of  making  initial 
fair  market  price  determinations,  but 
very  little  on  how  price  changes  are 
determined,  which  is  set  forth  on 
Committee  procedures.  The  Committee 
has  modified  §51-2.7  to  identify  the 
price  change  methods  used  and  to  make 
reference  to  the  Committee  procedures 
where  the  details  are  set  forth. 

The  same  commenter  also  suggested 
that  §  51-2.7  be  amended  to  prohibit  the 
establishment  of  an  initial  fair  market 
price  that  is  more  than  twenty  percent 
above  the  existing  Government  price  for 
the  commodity  or  service.  Current 
Committee  policy  already  prohibits 
such  a  high  price,  so  a  change  in  the 
regulations  is  not  necessary. 

One  commenter  asked  for  clarification 
of  the  term  "other  persons"  in  a  new 
sentence  in  §  51-5.2(e)  concerning 
ordering  of  Procurement  List 
commodities  available  only  from 
nonprofit  agencies.  This  term  is  part  of 
a  phrase  extending  the  mandatory 
source  requirement  applicable  to 
Government  agencies  to  others 
providing  the  commodities  to  the 
agencies  by  contract  which  already 
appears  in  §  51-5. 2(c)  and  (d),  and  is 
only  added  to  make  it  clear  that  the 
same  requirement  applies  to  orders 
covered  by  §51-5.2(e)  as  well.  While 
the  Committee  agrees  with  the 


commenter  that  the  term  was  originally 
intended  to  apply  in  all  three  cases  to 
commercial  suppliers  under  contract  to 
Government  agencies,  the  Committee 
believes  that  the  broader  language  is 
justified  by  the  JWOD  Act  and  is 
appropriate  to  address  similar  situations 
which  might  not  be  covered  by  a  more 
restrictive  term. 

Two  commenters  suggested  that 
language  added  to  §  51-5. 3(a)  by  the 
proposed  rule  to  extend  the  mandatory 
sourt:e  requirement  to  commodities 
"essentially  the  same"  as  those  on  the 
Procurement  List  be  deleted,  along  with 
new  §  51-6.13(c)  which  indicates  that 
contracting  activities  are  not  permitted 
to  purchase  commercial  items  that  are 
essentially  the  same  as  commodities  on 
the  Procurement  List.  One  of  these 
commenters  indicated  that  this  language 
would  allow  the  Committee  to  add 
commodities  to  the  Procurement  List 
without  performing  individual 
suitability  evaluations.  The  other 
commenter  objected  to  the  lack  of  a 
definition  for  "essentially  the  same." 
and  indicated  that  the  concept  would 
make  it  difficult  for  contracting 
activities  to  comply  with  the 
Administration  policy  and  new 
statutory  mandate  to  acquire 
commercial  products  whenever 
possible. 

As  the  proposed  rule  implied,  this 
change  was  made  necessary  by  the 
recent  threat  of  proliferation  in  the 
Government  supply  system  of 
commercial  items  which  are  essentially 
identical  to  commodities  produced 
under  the  JWOD  Program.  The  purpose 
of  the  JWOD  Act.  to  create  employment 
for  persons  who  are  blind  or  have  other 
severe  disabilities,  would  be  nullified  if 
contracting  activities  could  evade  the 
JWOD  Act's  mandate  simply  by 
purchasing  items  which  differed  from 
JWOD  Program  commodities  only  in 
brand  name  or  other  insignificant 
features.  The  Committee,  which 
includes  a  number  of  leading 
Government  procurement  officials,  has 
carefully  considered  this  change  and 
has  decided  that  it  is  important  for  the 
JWOD  Program  and  within  the  intent  of 
the  JWOD  Act. 

The  Committee  does  not  intend  to  use 
this  concept  as  a  substitute  for 
individual  evaluation  of  new 
commodities  to  determine  their 
suitability  for  addition  to  the 
Procurement  List.  The  concept  will  be 
used  to  identify  commercial  items 
which  duplicate  or  differ  only 
marginally  from  Procurement  List 
commodities,  to  insure  that  contracting 
activities  do  not  purchase  the  former 
instead  of  the  latter.  The  Committee  is 
already  working  actively  with  one  of  the 


JWOD  Program's  major  Government 
customers  to  identify  such  commercial 
items.  Because  these  determinations 
must  be  made  on  a  case  by  case  basis, 
the  Committee  does  not  believe  that  a 
specific  definition  of  the  concept  is 
possible.  The  Committee  does  believe 
that  the  JWOD  Program  and  the 
commercial  items  acquisition  policy  can 
coexist  successfully,  and  that  this  new 
concept  will  be  a  useful  tool  for  assuring 
that  this  will  happen. 

One  commenter  suggested  that  the 
phrase  "simplified  acquisition 
threshold"  be  used  instead  of  the  figure 
"$100,000"  as  the  limit  for  central 
nonprofit  agency  issuance  of  purchase 
exceptions  without  Committee  approval 
stated  in  §  51-5.4.  The  commenter  noted 
that  this  change  would  make  the 
provision  consistent  with  the  new 
procurement  reform  statute  and  would 
avoid  the  need  for  further  changes  in  the 
Committee's  regulation  if  the  threshold 
changed  in  the  future.  The  Committee 
has  adopted  this  suggestion.  As  the 
proposed  rule  indicated,  the 
Committee's  intent  in  changing  the 
figure  fi-om  $25,000  to  $100,000  was  to 
be  consistent  with  this  legislation. 

One  commenter  noted  that  the  policy 
of  stocking  military  resale  commodities, 
which  is  set  forth  in  §  51-6.4,  has  been 
changed  to  require  exclusive  stocking  of 
commodities  in  the  800-  as  well  as  900- 
series.  The  Committee  has  revised  the 
section  accordingly. 

One  coijnmenter  requested 
clarification  of  the  pricing  of 
replacement  commodities  as  described 
in  §  51-6.13(a).  The  Committee  has 
revised  the  provision  to  make  it  clear 
that  the  fair  market  price  is  the  one  set 
for  the  replacement  commodity,  not  the 
price  for  the  commodity  being  replaced. 

Another  commenter  objected  to  the 
substitution  of  the  word  "recently"  for 
"previously"  in  the  description  of  a 
replacement  commodity  in  §  51-6. 13(a) 
as  one  "which  has  not  been  recently 
procured."  The  commenter 
recommended  the  use  of  a  specific 
period  of  time  in  this  context,  such  as 
"one  year."  The  Committee  believes  this 
recommendation  would  make  the 
provision  unnecessarily  restrictive, 
particularly  if  a  one-year  limit  were 
adopted,  and  would  deny  the 
Committee  the  flexibility  it  needs  to 
respond  to  individual  circumstances. 

One  commenter  objected  to  the  term 
"other  variations"  in  new  §  51-6.13(b), 
which  extends  Procurement  List  status 
to  additional  sizes,  colors,  or  other 
variations  of  a  commodity  on  the 
Procurement  List  if  these  similar 
commodities  have  not  been  recently 
procured.  Another  commenter,  on  the 
other  hand,  applauded  this  additional 


size,  color,  and  variation  terminology  as 
clarifying  the  scope  of  what  a 
Procurement  List  commodity  is. 

Like  the  "essentially  the  same" 
concept  discussed  earlier  in  this  notice, 
the  Committee  considers  the  language  in 
§  51-6.13(b)  which  the  commenters 
hGve  noted  to  be  an  important  part  of 
defining  the  scope  of  a  Procurement  List 
commodity  in  the  new  Government 
procurement  environment.  The  term 
■'o|^er  variations"  is  necessary  to  reach 
ite  is  which  are  essentially  the  same  as 
Pn)Curement  List  commodities  where 
th<i  difference  cannot  be  defined  in 
ter  is  of  size  or  color.  Consequently, 
de  etion  of  the  term  from  §51-6. 13(b) 
would  deny  the  Committee  the 
nokibility  it  needs  to  carry  out  its 
mission. 

A  commenter  suggested  that  the 
Ccmniittee  regulations  should  contain  a 
provisioo  allowing  contracting  officers 
to  tem.;n;.te  for  default  nonprofit 
agijacies  which  fail  to  perform  as 
required,  and/or  to  apply  liquidated 
damages  in  such  instances.  Because  of 
the  differences  in  the  JWOD  Program 
from  competitive  contracting, 
particularly  the  statutory  mandatory 
source  requirement,  the  Committee  has 
long  used  an  alternative  method  of 
resolving  contractor  performance 
problems.  This  method  is  set  forth  in 
Part  51-6  of  the  Committee's 
regulations,  and  includes  a  dispute 
resolution  procedure  which  involves  the 
central  nonprofit  agency  concerned  in 
situations  which  cannot  be  resolved 
between  the  nonprofit  agency  and  the 
contracting  officer,  with  a  right  of 
appeal  to  the  Committee,  as  well  as  a 
purchase  exception  procedure  which 
affords  the  contracting  activity  relief 
from  the  mandatory  source  requirement 
in  cases  where  the  nonprofit  agency 
truly  cannot  meet  the  Government's 
requirements.  The  Committee  has  also    ' 
allowed  price  reductions  and  other 
consideration  in  return  for  late 
deliveries,  in  appropriate 
circumstances.  In  light  of  the  existence 
of  these  procedures,  which  have  worited 
well  over  the  years  to  minimize  disputes 
and  speed  their  resolution,  the 
Committee  does  not  believe  that  the 
approach  suggested  by  the  commenter 
would  be  an  improvement,  and  it  would 
deny  the  Committee  the  flexibility  it 
needs  to  make  its  program  run 
effectively. 

Regulatory  Flexibility  Act 

I  certify  that  this  revision  of  the 
Committee  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  revisions  basically  update 
and  c  arify  program  policies  and 


procedures  and  do  not  essentially 
change  the  impact  of  the  regulations  on 
small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  regulatory  revision 
because  it  contains  no  information 
collection  or  recordkeeping 
requirements  as  defined  in  that  Act  and 
its  regulations. 

Executive  Order  No.  12866 

The  Committee  has  been  exempted 
from  the  regulatory  review  requirements 
of  the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Additionally,  this  revision  to  the 
Committee's  regulations  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 

List  of  Subjects 

41  CFB  Parts  51-2  Through  51-6 

Government  procurement, 
Handicapped,  Organization  and 
functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements. 

41  CFR  Part  51-8 

Freedom  of  information. 
41  CFB  Part  51-9 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  parts  51-2  through  51-€.  51- 
8  and  51-9  of  title  41,  chapter  51  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  The  authority  citation  for  fkarts  51^ 
2  through  51-6  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  4fr-48C. 

PART  51-2— COMMriTEE  FOR 
PURCHASE  FROM  PEOPLE  WHO  ARE 
BLIND  OR  SEVERELY  DISABLED 

2.  Section  51-2.2  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (b): 

§  51-2.2    PoMrers  and  respons«t>ilitJes. 

•        •        *         •        » 

(b)  *   •   •  Authorize  and  deauthorize 
central  nonprofit  agencies  and  nonprofit 
agencies  to  accept  orders  from 
contracting  activities  for  the  furnishing 
of  specific  commodities  and  services  on 
the  Procurement  List. 
***** 

3.  Section  51-2.3  is  revised  to  read  as 
follows: 

§  51-2.3    Notice  of  proposed  addition  or 
deletion. 

At  least  30  days  prior  to  the 
Committee's  consideration  of  the 


addition  or  deletion  of  a  commodity  or 
service  to  or  from  the  Procurement  List, 
the  Committee  publishes  a  notice  in  the 
Federal  Register  announcing  the 
proposed  addition  or  deletion  and 
providing  interested  persons  an 
opportunity  to  submit  written  data  or 
comments  on  the  proposal.  Interested 
persons  submitting  comments  in  bound 
form  should  also  submit  an  unbound 
copy  that  is  capable  of  being  legibly 
photocopied. 

4.  Section  51-2.4  is  amended  by 
removing  paragraph  (d),  redesignating 
the  introductory  text  and  paragraphs  (a) 
through  (c)  as  paragraphs  (a)  through 
(a)(3),  redesignating  paragraphs  (e) 
through  (e)(3)  as  paragraphs  {a){4) 
through  (a)(4)(ii),  revising  the  newly 
redesignated  paragraphs  (a), 
introductory  text,  (a)(4)  through 
(a)(4)(ii),  and  adding  paragraph  (b)  to 
road  as  follows: 

S  51-2.4    Dstermination  of  suital>»iity. 

(a)  For  a  commodity  or  service  to  be 
suitable  for  addition  to  the  Procurement 
List,  each  of  the  following  criteria  must 
be  satisfied: 

***** 

(4)  Level  of  impact  on  the  current 
contractor  for  the  commodity  or  service. 
(i)  in  deciding  whether  or  not  a 
proposed  addition  to  the  Procurement 
List  is  likely  to  have  a  severe  adverse 
impact  on  the  current  contractor  for  the 
specific  commodity  or  service,  the 
Committee  gives  particular  attention  to: 

(A)  The  possible  impact  on  the 
cont'jctor's  total  sales,  including  the 
sales  of  affiliated  companies  and  parent 
corporations.,  In  addition,  the 
Committee  considers  the  effects  of 
pre\'ious  Committee  actions. 

(B)  Whether  that  contractor  has  been 
a  c'v-:L;nuous  supplier  to  the 
Govtr!imentof  the  specific  commodity 
or  •rr  ire  proposed  for  addition  and  is, 
the,fcf(;re,  more  dependent  on  the 
inc  c)i:;e  from  such  sales  to  the 
Govf-rnment. 

(C)  Any  substantive  comments 
rei:Ri  ved  as  the  result  of  the  notice  of  the 
prcpoy-d  addition  in  the  Federal 
R»'&is.icr. 

(;;)  If  there  is  not  a  current  contract  for 
the  conrnodity  or  service  being 
proposed  for  addition  to  the 
Pri-urement  List,  the  Committee  may 
consider  the  most  recent  contractor  to 
furniih  the  item  to  the  Government  as 
the  ( urrent  contractor  for  the  purpose  of 
detennining  the  level  of  impact. 

(b;  In  determining  the  suitability  of  a 
coniuiodity  or  service  for  addition  to  the 
Pro-  urement  List,  the  Committee  also 
considers  other  information  it  deems 
pertinent,  including  comments  on  a 
proposal  published  in  the  Federal 
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Register  to  add  the  commodity  or 
service  to  the  Procurement  List  and 
information  submitted  by  Government 
personnel  and  interested  persons. 

5.  Section  51-2.5  is  revised  to  read  as 
follows: 

§  51  -2.5    Committee  decision. 

The  Committee  considers  the 
particular  facts  and  circumstances  in 
each  case  in  determining  if  a  commodity 
or  service  is  suitable  for  addition  to  the 
Procurement  List.  When  the  Committee 
determines  that  a  proposed  addition  is 
likely  to  have    severe  adverse  impact 
on  a  current  contractor,  it  takes  this  fact 
into  consideration  in  deciding  not  to 
add  the  commodity  or  service  to  the 
Procurement  List,  or  to  add  only  a 
portion  of  the  Government  requirement 
for  the  item.  If  the  Committee  decides  to 
add  a  commodity  or  service  in  whole  or 
in  part  to  the  Procurement  List,  that 
decision  is  announced  in  the  Federal 
Register  with  a  notice  that  includes 
information  on  the  effective  date  of  the 
addition. 

6.  Section  51-2.6  is  amended  by 
redesignating  the  current  text  of  the 
section  as  paragraph  (a)  and  adding 
paragraph  (b)  to  read  as  follows; 

§  51  -2.6    Reconsideration  of  Committae 
decision. 

(a)*  •  * 

(b)  In  reconsidering  its  decision,  the 
Committee  will  balance  the  harm  to  the 
party  requesting  reconsideration  if  the 
item  remains  on  the  Procurement  List 
against  the  harm  which  the  nonprofit 
agency  or  its  employees  who  are  blind 
or  have  other  severe  disabilities  would 
suffer  if  the  item  were  deleted  from  the 
Procurement  List.  The  Committee  may 
also  consider  information  bringing  into 
question  its  conclusions  on  the 
suitability  criteria  on  which  it  based  its 
original  decision  as  factors  weighing 
toward  a  decision  to  delete  the  item, 
and  information  concerning  possible 
harm  to  the  Government  and  the  JWOD 
Program  as  factors  weighing  toward 
confirmation  of  the  original  decision. 

7.  Section  51-2.7  is  revised  to  read  as 
follows: 

§  51  -2.7    Fair  market  price. 

The  Committee  is  responsible  for 
'    determining  the  fair  market  prices,  and 
changes  thereto,  for  commodities  and 
services  on  the  Procurement  List.  The 
Committee  establishes  the  initial  fair 
market  price  at  the  time  a  commodity  or 
service  is  added  to  the  Procurement 
List.  In  cases  where  initial  prices  are  not 
based  on  competitive  bids,  the 
Committee  considers  recommendations 
from  contracting  activities  and  the 
central  nonprofit  agency  concerned. 


Prices  are  revised  in  accordance  with 
changing  market  conditions  as  reflected 
primarily  by  economic  indices  and 
changes  in  nonprofit  agency  costs,  as 
provided  in  Committee  pricing 
procedures.  Recommendations  for  fair 
market  prices  or  changes  thereto  shall 
be  submitted  by  the  nonprofit  agencies 
to  the  appropriate  central  nonprofit 
agency.  The  central  nonprofit  agency 
shall  analyze  the  data  and  submit  a 
recommended  fair  market  price  to  the 
Committee  accompanied  by  the 
information  required  by  the 
Committee's  pricing  procedures  to 
support  the  recommended  price. 

PART  51-^— CENTRAL  NONPROFIT 
AGENCIES 

8.  Section  51-3.2  is  amended  by 
revising  paragraph  (d),  redesignating 
paragraphs  (e)  through  (m)  as 
paragraphs  (f)  through  (n),  and  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  51-3.2    Responsibiiities  under  the  JWOD 
Program. 

•        •        •        •        • 

(d)  Recommend  to  the  Committee, 
with  the  supporting  information 
required  by  Committee  procedures, 
suitable  commodities  or  services  for 
procurement  from  its  nonproHt 
agencies. 

(e)  Recommend  to  the  Committee, 
with  the  supporting  information 
required  by  Committee  procedures, 
initial  fair  market  prices  for 
commodities  or  services  proposed  for 
addition  to  the  Procurement  List. 


9.  Section  51-3.3  is  revised  to  read  as 
follows: 

§51-3.3    Assignment  of  commodity  or 
service. 

(a)  The  central  nonprofit  agencies 
shall  determine  by  mutual  agreement 
the  assignment  to  one  of  them  of  a 
commodity  or  service  for  the  purpose  of 
evaluating  its  potential  for  possible 
future  addition  to  the  Procurement  List, 
except  that  the  Committee  shall  initially 
assign  a  commodity  to  National 
Industries  for  the  Blind  when  NISH  has 
expressed  an  interest  in  the  commodity 
and  National  Industries  for  the  Blind 
has  exercised  the  blind  priority. 

(b)  NISH  shall  provide  National 
Industries  for  the  Blind  with 
procurement  information  necessary  for  a 
decision  to  exercise  or  waive  the  blind 
priority  when  it  requests  a  decision. 
National  Industries  for  the  Blind  shall 
normally  notify  NISH  of  its  decision 
within  30  days,  but  not  later  than  60 
days  after  receipt  of  the  procurement 
information,  unless  the  two  central 
nonprofit  agencies  agree  to  an  extension 


of  time  for  the  decision.  Disagreements 
on  extensions  shall  be  referred  to  the 
Committee  for  resolution. 

(c)  If  National  Industries  for  the  Blind 
exercises  the  blind  priority  for  a 
commodity,  it  shall  immediately  notify 
the  Committee  and  NISH  and  shall 
submit  to  the  Committee  a  proposal  to 
add  the  commodity  to  the  Procurement 
List  within  nine  months  of  the 
notification,  unless  the  Committee 
extends  the  assignment  period  because 
of  delays  beyond  the  control  of  National 
Industries  for  the  BUnd.  Upon 
expiration  of  the  assignment  period,  the 
Committee  shall  reassign  the 
commodity  to  NISH. 

(d)  The  central  nonprofit  agency 
assigned  a  commodity  shall  obtain  a 
decision  from  Federal  Prison  Industries 
on  the  exercise  or  waiver  of  its  priority 
and  shall  submit  the  procurement 
information  required  by  Federal  Prison 
Industries  when  it  requests  the  decision. 
Federal  Prison  Industries  shall  normally 
notify  the  central  nonprofit  agency  of  its 
decision  within  30  days,  but  not  later 
than  60  days  after  receipt  of  the 
procurement  information,  unless  it 
agrees  with  the  central  nonprofit  agency 
on  an  extension  of  time  for  ihe  decision. 
The  central  nonprofit  agency  shall  refer 
a  disagreement  over  an  extension  to  the 
Committee  for  resolution  with  Federal 
Prison  Industries. 

(e)  The  central  nonprofit  agency  shall 
provide  the  Committee  the  decision  of 
Federal  Prison  Industries  on  the  waiver 
or  exercise  of  its  priority  when  it 
requests  the  addition  of  the  commodity 
to  the  Procurement  List.  NISH  shall  also 
provide  the  decision  of  National 
Industries  for  the  Blind  waiving  its 
priority. 

PART  51-4— NONPROFIT  AGENCIES 

10.  Section  51-4.2  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text,  and  (a)(2)  introductory  text,  to  read 
as  follows: 

§  51  -4.2    Initial  qualification. 

(a)  *  •  * 

(1)  A  privately  incorporated  nonprofit 
agency  shall  submit  to  the  Committee 
through  its  central  nonprofit  agency  the 
following  documents,  transmitted  by  a 
letter  signed  by  an  officer  of  the 
corporation  or  chief  executive: 
•        *        *        •       • 

(2)  A  State-owned  or  State-operated 
nonprofit  agency,  or  a  nonprofit  agency 
established  or  authorized  by  a  State 
statute  other  than  the  State  corporation 
laws  and  not  privately  incorporated, 
shall  submit  to  the  Committee  through 
its  central  nonprofit  agency  the 
following  documents,  transmitted  by  a 
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letter  signed  by  an  officer  of  the  wholly- 
owned  State  corporation  or  an  official  of 
the  agency  that  directs  the  operations  of 
the  nonprofit  agency,  as  applicable: 

L     *        *        *        * 

11.  Section  51-4.3  is  amended  by 

revising  paragraphs  (b)(6)  and  (c)(1)  to 
read  as  follows: 

§  51-4.3    Maintaining  qualification. 

*  •        *        ♦        » 

(b)*  *  * 

(6)  Maintain  a  file  on  each  blind 
individual  performing  direct  labor 
which  contains  a  written  report 
reflecting  visual  acuity  and  field  of 
vision  of  each  eye,  with  best  correction, 
signed  by  a  person  licensed  to  make 
such  an  evaluation,  or  a  State 
certification  of  blindness. 

*  *        *        •        * 

(c)  *  •  * 

(1)  A  written  report  signed  by  a 
licensed  physician,  psychiatrist,  or 
qualified  psychologist,  reflecting  the 
nature  and  extent  of  the  disability  or 
disabilities  that  cause  such  person  to 
qualify  as  a  person  with  a  severe 
disability,  or  a  State  certification  listing 
the  disability  or  disabilities. 

*  *        •        •        » 

12.  Section  51-4.5  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  51-4.5    Violations  by  nonprofit  agencies. 

*  *        •        *        « 

PART  51-5— CONTRACTING 
REQUIREMENTS 

13.  Section  51-5.2  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  and  adding  a  second 
sentence  to  paragraph  (e)  to  read  as 
follows: 

§  51-6.2    Mandatory  source  requirement, 
(a)  Nonprofit  agencies  designated  by 
the  Committee  are  mandatory  sources  of 
supply  for  all  entities  of  the  Government 
for  commodities  and  services  included 
on  the  Procurement  List,  as  provided  in 
§  51-1.2  of  this  chapter. 


(e)  *  *  *  This  requirement  applies 
both  to  contracting  activities  and  to 
other  persons  providing  such 
commodities  to  them  by  contract. 
•        *        *        *        » 

14.  Section  51-5.3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  paragraph  (c)  to  read  as 
follows: 

§51-6.3    Scope  of  requirement 

(a)  When  a  commodity  is  included  on 
the  Procurement  List,  the  mandatory 
source  requirement  covers  the  National 


Stock  Number  or  item  designation  listed 
and  commodities  that  are  essentially  the 
same  as  the  listed  item.  *  *  • 

(c)  When  a  commodity  or  service  is 
added  to  the  Procurement  List,  the 
addition  does  not  affect  contracts  frr  the 
commodity  or  service  awarded  prior  to 
the  effective  date  of  the  Procurement 
List  addition  or  options  Exercised  under 
those  contracts. 

15.  Section  51-5.4  is  amended  by 
revising  paragraph  (d)  and  the  second 
sentence  of  paragraph  (f)(1)  to  read  as 
follows: 

§51-6.4    Purchase  exceptions. 

*  *        •        •        • 

(d)  The  central  nonprofit  agency  shall 
obtain  the  approval  of  the  Committee 
before  granting  a  purchase  exception 
when  the  value  of  the  procurement 
exceeds  the  simplified  acquisition 
threshold  set  forth  in  the  Federal 
Acquisition  Streamlining  Act  of  1994  or 
any  subsequent  amendments  thereto. 

*  •        •        •        « 

(1)  *  *  *  The  deadline  may  be 
extended  by  the  central  nonprofit 
agency  with,  in  cases  of  procurements 
exceeding  the  simplified  acquisition 
threshold,  the  concurrence  of  the 
Committee. 

*  »       •        •        • 

16.  Section  51-5.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§51-6.5    Prices. 

»        •        »        •        * 

(b)  Prices  for  commodities  include 
applicable  packaging,  packing,  and 
marking.  Prices  include  transportation 
to  point  of  delivery  as  specified  in  §  51- 
5.6. 


17.  Section  51-5.6  is  revised  to  read 
as  follows: 


§51-6.6    Shipping. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section  for  commodities  other 
than  military  resale  commodities, 
delivery  is  accomplished  when  a 
shipment  is  placed  aboard  the  vehicle  of 
the  initial  carrier.  Time  of  delivery  is 
when  the  shipment  is  released  to  and 
accepted  by  the  initial  carrier. 

(b)  Method  of  transportation  to 
destination  shall  normally  be  by 
Government  bills  of  lading  although  the 
contracting  activity  may  designate 
another  method  of  transportation  on  its 
order,  in  accordance  with  Committee 
procedures.  Government  bills  of  lading 
may  accompany  orders  or  be  otherwise 
furnished,  but  shall  be  supplied 
promptly.  If  the  contracting  activity  fails 


to  designate  a  method  of  transportation 
or  fiimish  a  Government  bill  of  lading 
promptly,  it  shall  constitute  an 
excusable  cause  for  delay  in  delivery, 
(c)  The  Committee  may  determine 
that  for  certain  commodity  orders, 
delivery  is  accomplished  when  the 
shipment  is  delivered  to  the  purchaser's 
facility  (plant,  warehouse,  store,  lot,  or 
other  location  to  which  shipment  can  be 
made).  Time  of  delivery  for  these  orders 
is  when  the  shipment  is  released  by  the 
carrier  and  accepted  by  the  purchaser. 
Under  this  method  of  transportation,  the 
nonprofit  agency  will  normally  ship  by 
commercial  bills  of  lading  and  will  be 
responsible  for  any  loss  or  damage  to 
the  goods  occurring  before  receipt  of  the 
shipment  at  the  delivery  point  specified. 
The  nonprofit  agency  will  prepare  and 
distribute  commercial  bills  of  lading, 
furnish  a  delivery  schedule  and 
designate  the  mode  of  delivering  carrier, 
and  pay  all  charges  to  the  specified 
point  of  delivery. 

§51-6.8    Violations  by  entities  of  the 
Government 


18.  Section  51-5.8  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  above. 

PART  51-6-PROCUREMENT 
PROCEDURES 

19.  Section  51-6.2  is  amended  by 
revising  the  second  sentence  in 
paragraph  (f)  to  read  as  follows: 

§51-6.2    Allocation  process. 

•  •        •        •        » 

(f)*  *  •  When  a  request  for 
allocation  provides  a  delivery  schedule 
(based  on  established  lead  times  and 
time  required  for  processing  the 
allocation  request)  which  cannot  be  met. 
the  central  nonprofit  agency  shall 
request  a  revision,  which  the 
contracting  activity  shall  grant,  if 
feasible,  or  the  central  nonprofit  agency 
shall  issue  a  purchase  exception 
authorizing  procurement  from 
commercial  sources  as  provided  in  §51- 
5.4  of  this  chapter. 

*  *        •        •        • 

20.  Section  51-6.4  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(3).  (c)(4). 
and  (d),  and  the  second  sentence  of 
paragraph  (e)  to  read  as  follows: 

§  51-6.4    Military  resale  commodities. 

(a)  Purchase  procedures  for  ordering 
military  resale  commodities  are 
available  from  the  central  nonprofit 
agencies.  Authorized  resale  outlets 
(military  commissary  stores.  Armed 
Forces  exchanges  and  like  activities  of 
other  Government  departments  and 
agencies)  shall  request  the  central 
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nonprofit  agency  responsible  for  the 
military  resale  commodity  being 
ordered  to  designate  tlie  nonprofit 
agency  or  its  agent  to  which  the  outlets 
shall  forward  orders. 

(b)  Authorized  resale  outlets  shall 
.stock  military  resale  commodities  in  as 
broad  a  range  as  practicable.  Authorized 
resale  outlets  may  stock  commercial 
items  comparable  to  the  military  resale 
commodities  they  stock,  except  that 
military  commissary  stores  shall  stock 
military  resale  commodities  in  the  800- 
and  900-series  exclusively,  unless  an 
exception  has  been  granted  on  an 
individual  store  basis  for  the  stocking  of 
comparable  commercial  items  for  which 
there  is  a  significant  customer  demand. 

(c)*  *  * 

(3)  Issue  guidance  requiring 
commissary  store  personnel  to 
maximize  sales  potential  of  military- 
resale  commodities. 

(4)  Establish  policies  and  procedures 
which  reserve  to  its  agency  headquarters 
the  authority  to  grant  exceptions  to  the 
exclusive  stocking  of  800-  and  900- 
series  military  resale  commodities. 

(d)  The  Defense  Commissary  Agency 
shall  provide  the  Committee  a  copy  of 
each  directive  which  relates  to  the 
stocking  of  military  resale  commodities 
in  commissary  stores,  including 
exceptions  authorizing  the  stocking  of 
commercial  items  in  competition  with 
800-  and  900-series  military  resale 
commodities. 

(e)  *  *  *  Zone  pricing  is  used  for 
delivery  to  Alaska  and  Hawaii. 

21.  Section  51-6.8  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  51  -6.8    Deletion  of  items  from  tt>e 
Procurement  List 


(e)  The  Committee  may  delete  an  item 
from  the  Procurement  List  without  a 
request  from  a  central  nonprofit  agency 
if  the  Committee  determines  that  none 
of  the  nonprofit  agencies  participating 
in  the  JWOD  Program  are  capable  and 
desirous  of  furnishing  the  commodity  or 
service  to  the  Government,  or  if  the 
Committee  decides  that  the  commodity 
or  service  is  no  longer  suitable  for 
procurement  from  nonprofit  agencies 
employing  people  who  are  blind  or  have 
other  severe  disabilities.  In  considering 
such  an  action,  the  Committee  will 
consuh  vrith  the  appropriate  central 
nonprofit  agency,  the  nonprofit  agency 
or  agencies  involved,  and  the 
contracting  activity. 

22.  Section  51-6.12  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  and 
adding  paragraph  [a]  to  read  as  follows: 


§51-6.12    SpedficatkNi  changes  and 
similar  actions. 

(a)  Contracting  activities  shall  notify 
the  nonprofit  agency  or  agencies 
authorized  to  furnish  a  commodity  on 
the  Procurement  List  and  the  central 
nonprofit  agency  concerned  of  any 
changes  to  the  specification  or  other 
description  of  the  commodity. 
***** 

(c)  For  services  on  the  Procurement 
List,  the  contracting  activity  shall  notify 
the  nonprofit  agency  furnishing  the 
service  and  the  central  nonprofit  agency 
concerned  at  least  90  days  prior  to  the 
date  that  any  changes  in  the  statement 
of  work  or  other  conditions  of 
performance  will  be  required. 

(d)  If  an  emergency  makes  it 
impossible  for  a  contracting  activity  to 
give  the  90-day  notice  required  by 
paragraphs  (b)  and  (c)  of  this  section, 
the  contracting  activity  shall  inform  the 
nonprofit  agency  and  the  central 
nonprofit  agency  concerned  of  the 
reasons  it  cannot  meet  the  90-day  notice 
requirement  when  it  places  the  order  or 
change  notice. 

(e)  Nonprofit  agencies  shall 
recommend  changes  in  specifications, 
item  descriptions,  and  statements  of 
work  that  will  improve  the  commodity 
or  service  being  provided,  reduce  costs, 
or  improve  overall  value  to  the 
Government.  Contracting  activities  shall 
respond  promptly  to  these 
recommendations  and  work  with  the 
nonprofit  agencies  to  implement  them 
when  appropriate. 

23.  Section  51-6.13  is  revised  to  read 
as  follows: 

§  5 1  -6. 1 3    Replacement  and  similar 
comnK>dities. 

(a)  When  a  commodity  on  the 
Procurement  List  is  replaced  by  another 
commodity  which  has  not  been  recently 
procured,  and  a  nonprofit  agency  can 
furnish  the  replacement  commodity  in 
accordance  with  the  Government's 
quality  standards  and  delivery 
schedules,  the  replacement  commodity 
is  automatically  considered  to  be  on  the 
Procurement  list  and  shall  be  procured 
from  the  nonprofit  agency  designated  by 
the  Committee  at  the  fair  market  price 
the  Committee  has  set  for  the 
replacement  commodity.  The 
commodity  being  replaced  shall 
continue  to  be  included  on  the 
Procurement  List  until  there  is  no  longer 
a  Government  requirement  for  that 
commodity. 

(b)  If  contracting  activities  desire  to 
procure  additional  sizes,  colors,  or  other 
variations  of  a  commodity  after  the 
commodity  is  added  to  the  Procurement 
List,  and  these  similar  commodities 
have  not  recently  been  procured,  these 


commodities  are  also  automatically 
considered  to  be  on  the  Procurement 
List. 

(c)  In  accordance  with  §  51-5.3  of  this 
chapter,  contracting  activities  are  not 
permitted  to  purchase  commercial  items 
that  are  essentially  the  same  as 
commodities  on  the  Procurement  List. 

PART  51-8— PUBLIC  AVAILABILITY 
OF  AGENCY  MATERIALS 

24.  The  authority  citation  for  Part  51- 
8  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

25.  Sectioii  51-8.1  is  revised  to  read 
as  follows: 

§51-6.1    Purpose. 

These  regulations  implement  the 
provisions  of  the  "Freedom  of 
Information  Act."  5  U.S.C.  552.  They 
establish  procedures  under  which  the 
public  may  inspect  and  obtain  copies  of 
material  maintained  by  the  Committee, 
provide  for  administrative  appeal  of 
initial  determinations  to  deny  requests 
for  material,  and  prescribe  fees  to  be 
charged  by  the  Committee  to  recover 
search,  review,  and  duplication  costs. 

26.  Section  51-8.3  is  amended  by 
revising  the  introductory  text  of  the 
section,  removing  paragraph  (b), 
redesignating  paragraphs  (c)  through  (!) 
as  paragraphs  (b)  through  (h),  and 
revising  newly  redesignated  paragraph 
(b),  to  read  as  follows: 

§51-6.3    Definitions. 

As  used  in  this  part: 

(a)  *   •  • 

(b)  The  term  Chairperson  means  the 
Chairperson  of  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled. 

27.  Section  51-8.4  is  revised  to  read 
as  follows: 

§51-8.4    Availability  of  materials. 

Material  described  in  5  U.S.C. 
552(a)(2)  shall  be  available  for 
inspection  during  normal  business 
hours  at  the  Committee's  offices.  Crystal 
Square  3,  Suite  403, 1735  Jefferson 
Davis  Highway.  Arlington.  Virginia 
22202-3461.  An  individual  who  intends 
to  visit  the  Committee  offices  to  inspect 
this  material  shall  make  an  appointment 
with  the  Executive  Director  at  least  one 
week  in  advance,  except  when  the 
Committee  has  provided  notification  to 
the  individual  that  the  material  is 
available  for  inspection  in  the 
Committee  offices,  in  which  case  an 
appointment  must  be  made  at  least  24 
hours  in  advance. 
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28.  Section  51-8.5  is  amended  by 
"fevising  the  first  sentence  in  paragraph 
a)  to  read  as  follows: 

§  51  -8.5    Requests  for  records. 

(a)  Requests  to  obtain  copies  of  any 
material  maintained  by  the  Committee 
must  be  submitted  in  writing  to  the 
Executive  Director  at  the  Committee's 
offices.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461.  *  •  * 
***** 

§51-8.7    [Amended] 

29.  Section  51-8.7  is  amended  by 
removing  "Chairman"  where  it  appears 
in  paragraph  (e)  and  replacing  it  with 
"Chairperson." 

§51-8.10    [Amended] 

30.  Section  51-8.10  is  amended  by 
removing  "Chairman"  where  it  appears 


in  paragraphs  (a),  (b),  (c),  and  (d)  and 
replacing  it  with  "Chairperson"  in  each 
place  it  occurs. 

§51-8.11    [Amended] 

31.  Section  51-8.11  is  amended  by 
removing  "Chairman"  where  it  appears 
in  paragraph  (a)  and  replacing  it  with 
"Chairperson."  32.  Section  51-8.14  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  51  -8.1 4    Fee  waivers  and  reductions. 

***** 

(c)  Fees  shall  be  waived  in  all 
circumstances  where  the  amount  of  the 
fee  is  $10  or  less  as  the  cost  of  collection 
would  be  greater  than  the  fee.  This 
minimum  shall  be  applied  separately  to 
each  Committee  response  when  it  is 
necessary  for  the  Committee  to  make 


more  than  one  response  to  a  request  for 
records. 

PART  51-9— PRIVACY  ACT  RULES 

33.  The  authority  citation  for  Part  51- 
9  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552a. 
§  51-6.405    [Amended] 

34.  Section  51-9.405  is  amended  by 
removing  "Chairman"  wherever  it 
appears  in  each  paragraph  of  the  section 
and  replacing  it  with  "Chairperson"  in 
each  place  it  occurs. 

Dated:  November  9, 1994. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  94-28191  Filed  11-15-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

COOPERATIVE  STATE  RESEARCH, 
EDUCATION,  AND  EXTENSION 
SERVICE 

Biotechnology  Risk  Assessment 
Research  Grants  Program;  Fiscal  Year 
1995;  Solicitation  of  Applications 

Purpose 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Biotechnology 
Risk  Assessment  Research  Grants 
Program  (the  "Program")  for  fiscal  year 
1995.  The  authority  for  the  Program  is 
contained  in  section  1668  of  Public  Law 
101-624  (the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990,  7 
U.S.C.  5921).  The  Program  is 
administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  the  Agricultural 
Research  Service  (ARS)  of  the  U.S. 
Department  of  Agriculture.  (The 
CSREES  was  established  by  Pub.  L.  103- 
354,  the  Federal  Crop  Insurance  Reform 
and  Department  of  Agriculture 
Reorganization  Act  of  1994,  and  the 
functions  of  the  Cooperative  State 
Research  Service  were  transferred  to  the 
CSREES  by  the  Secretary  of 
Agriculture's  Memorandum  1010-1.) 

The  purpose  of  the  Program  is  to 
assist  Federal  regulatory  agencies  in 
making  science-based  decisions  about 
the  safety  of  introducing  genetically 
modined  plants,  animals,  and 
microorganisms  into  the  environment. 
The  Program  accomplishes  this  purpose 
by  providing  scientific  information 
derived  from  the  risk  assessment 
research  conducted  under  it.  Research 
proposals  submitted  to  the  Program 
must  be  applicable  to  the  purpose  of  the 
Program  to  be  considered.  Proposals 
based  upon  field  research  and  whole 
organism-population  level  studies  are 
strongly  encouraged.  Awards  will  not  be 
made  for  clinical  trials,  commercial 
product  development,  product 
marketing  strategies,  or  other  research 
not  appropriate  to  risk  assessment. 
Proposals  should  be  applicable  to 
curren*  regulatory  issues  surrounding 
the  ecological  impacts  of  genetically 
modified  organisms,  with  special 
emphasis  on  natural  ecosystem 
consequences. 

Applicant  Eligibility 

Proposals  may  be  submitted  by  any 
United  States  public  or  private  research 
or  educational  institution  or 
organization. 


Available  Funding 

The  amount  available  for  support  of 
the  Program  in  fiscal  year  1995  is 
approximately  $1.7  million. 

Pursuant  to  Section  712  of  Public  Law 
103-330  (the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1995),  funds 
available  in  fiscal  year  1995  to  pay 
indirect  costs  on  research  grants 
awarded  competitively  by  CSREES  may 
not  exceed  14  per  centum  of  the  total 
Federal  funds  provided  under  each 
award. 

In  addition,  pursuant  to  Sec.  719(b)  of 
Public  Law  103-330,  in  the  case  of  any 
equipment  or  product  that  may  be 
authorized  to  be  purchased  with  the 
funds  provided  under  this  Program, 
entities  are  encouraged  to  use  such 
funds  to  purchase  only  American-made 
equipment  or  products. 

Program  Description 

Under  the  Program,  USDA  will 
competitively  award  research  grants  to 
support  science-based  biotechnology 
regulation  and  thus  help  address 
concerns  about  the  effects  of 
introducing  genetically  modified 
organisms  into  the  environment  and  to 
help  regulators  develop  policies 
concerning  such  introduction.  Proposals 
are  invited  in  the  area  of  biotechnology 
risk  assessment  research  as  appropriate 
to  agricultural  plants,  animals  and 
microbes.  Emphasis  will  be  given  to  risk 
assessment  research  involving 
genetically  modified  organisms,  but 
model  systems  using  nongenetically 
modified  organisms  also  will  be 
considered  if  they  can  provide 
information  that  could  lead  to  improved 
assessment  of  potential  risks  associated 
with  the  introduction  of  genetically 
modified  organisms  into  the 
environment. 

Proposals  will  be  evaluated  by  the 
Administrator  assisted  by  a  peer  panel 
of  scientists  for  science  quality, 
relevance  for  current  regulatory  issues, 
and  intent  to  advance  the  safe 
application  of  biotechnology  to 
agriculture  by  providing  new  knowledge 
for  science-based  regulatory  decisions. 
The  development  of  better  risk 
assessment  methods  for  field  testing 
genetically  modified  organisms  will  also 
be  considered. 

Areas  of  Research  to  Be  Supported  in 
Fiscal  Year  1995 

Proposals  addressing  the  following 
research  topics  are  requested: 

1.  Development  of  new  risk 
assessment  methods  (e.g.,  monitoring 
organism  escape,  measuring  biological 


impacts),  and  risk  assessment 
procedures  (e.g.,  com[)arative  analysis  of 
ecosystems,  models  to  predict  risks)  that 
could  be  used  in  risk  assessment  of 
genetically  modified  fungi,  bacteria, 
viruses  (including  animal  vaccines), 
plants,  arthropods,  fish,  birds,  and 
mammals.  Applicants  should  address 
the  need  for,  and  development  of,  such 
new  risk  assessment  methods  in  the 
course  of  addressing  a  specific  and 
defined  risk  assessment  issue,  especially  * 
as  pertains  to  genetically  modified 
organisms. 

2.  Creation  of  information  systems 
and  computer  models  to  support 
regulatory  agency  decision-making  in 
regards  to  potential  impacts  to  the 
environment  over  time  (e.g.,  computer 
models  to  describe  the  interaction  of 
environmental  and  organismal  factors 
especially  for  establishment  and 
dispersal  of  the  organism). 

3.  Risk  assessment  of  the 
environmental  fate  (e.g.,  survival, 
reproduction  fitness,  genetic  stability, 
horizontal  gene  transfer)  as  correlated 
with  effects  (e.g.,  loss  of  genetic 
diversity,  enhanced  competition)  of 
genetically  modified  fungi,  bacteria, 
viruses,  plants,  arthropods,  fish,  birds 
and  mammals  introduced  into  the 
environment  (i.e.,  not  in  a  contained 
laboratory,  greenhouse  or  building);  and 
studies  or  identification  of  traits  which 
may  influence  fate  and  effects. 

In  response  to  requests  to  Program 
Directors  and  Federal  regulatory 
agencies,  as  stipulated  in  the 
authorizing  legislation  for  the  Program, 
section  1668  of  Public  Law  101-624,  the 
following  specific  areas  of  risk 
assessment  research  have  been 
identified  as  eligible  for  competition  as 
research  topics  for  this  year. 

4.  The  bidirectional  rates,  effects  of 
selection  pressures,  mechanisms  and 
impact  of  gene  transfer  between 
currently  genetically  transformable  crop 
species  and  existing  North  American 
wild  relatives  of  those  crops  including 
studies  of  methods  of  mitigation  of 
potential  gene  exchange.  Species 
specifically  identified  by  the  Animal 
and  Plant  Health  Inspection  Service 
include  rye,  oats,  barley,  sorghum  and 
turfgrasses.  Research  could  rely  on 
reanalysis  of  published  information 
and/or  laboratory/field  studies. 

5.  The  potential  for  recombination 
between  plant  viruses  and  plant- 
encoded  noncapsid  viral  genes  (e.g., 
replicase),  especially  for  those  viruses  in 
supergroup  B  (carmovirus,  tombusvirus, 
luteovirus,  sobemovirus).  Such  studies 
should  identify  recombination 
potentials  and,  if  demonstrated,  define 
frequencies  and  effect  on  symptom 
expression. 
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6.  The  potential  for  plants  to  express 
nonviral  genes  using  noncoding 
regulatory  sequences  (promoters, 
translational  enhancers,  termination 
sequences)  derired  from  plant  viruses 
that  naturally  infect  the  plants  (e.g., 
cauliflower  mosaic  virus  and  Brassica 
spp.).  The  potential  for  changes  in 
expression  of  introduced  genes  or  other 
aspects  of  host  physiology  when  the 
transgenic  plant  becomes  infected  with 
plant  viruses,  especially  those  from 
which  the  noncoding  sequence  xvas 
derived  or  from  related  viruses. 

7.  Changes  in  viral  host  ranges  or  the 
types  of  viral  vectors  as  a  result  of  the 
use  of  transgenic  plants  expressing  viral 
genes. 

8.  The  potential  for  nontarget  effects 
of  introduced  pUnt-defense  comj>ounds 
expressed  in  genetically  modified  plant- 
associated  microorganisms  (e.g.. 
compounds  in  phyllosphere  or 
rhizosphere-inhabiting  bacteria)  or  in 
plants  (e.g..  Bacillus  thuringiensis  delta- 
endotoxjn),  especially  in  regard  to 
persistence  of  the  organisms  and 
material  in  the  environment. 

9.  Identification  of  genes  which  can 
confer  additional  pathogenicity  to 
animal  pathogens.  Pathogenic  organisms 
specifically  identified  by  the  Animal 
and  Plant  Heahh  Inspection  Service  as 
being  of  interest  are  Marek's  disease 
virus,  laryngo  tracheitis  virus,  bovine 
leukemia  virus,  eastern  equine 
encephalomyelitis  virus,  bovine 
diarrhea  virus,  Erysipelothrix 
rhusiopaihiae  and  Haemophilus 
somnus. 

10.  Environmental  risk  analysis  of 
large  scale  deployment  of  genetically 
engineered  organisms,  especially 
commercial  uses  of  such  organisms, 
with  special  reference  to  considerations 
that  may  not  be  revealed  through  small 
scale  evaluations  and  tests. 

All  research  proposals  submitted 
should  include  a  statement  describing 
the  relevance  of  the  proposed  project  to 
one  or  more  of  the  research  topics 
requested.  When  appropriate,  detailed 
descriptions  of  statistical  analyses  to  be 
done  should  be  inchided  in  the 
proposal.  The  inclusion  of  statisticians 
as  co-principal  investigators  or 
contractors  is  encouraged. 

Note:  Individual  investigators  whose 
research  projects  are  funded  under  the 
Program  wili  be  required  to  attend  and 
present  data  on  the  results  of  their  research 
at  an  Annual  Conference.  Attendance  costs  at 
such  a  conference  do  not  need  to  be  included 
in  the  budgets  of  proposed  research  projects; 
such  costs  will  be  paid  from  funds  provided 
under  a  cooperative  agreement  between 
CSREES  and  the  University  of  Maryland  for 
.in  annual  risk  assessment  symposium. 
Additionally,  a  final  project  report  on 
i  usearch  results  will  be  rRquired  in  a  fixed 


protocol,  electronic  {onmat.  suitable  for 
distribution  by  USDA  on  CD-ROM. 

Applicable  Regulations 

This  Program  is  subject  to  the 
administrative  provisions  found  in  7 
CFR  part  3415  (58  FR  65646,  December 
15. 1993).  which  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals,  the  awarding  of 
grants,  and  post-award  administration  of 
such  grants.  Several  other  Federal 
statutes  and  regulations  apply  to  grant 
proposals  considered  for  review  or  to 
grants  awarded  under  this  Program. 
These  inchuie.  but  are  not  hmited  to: 

7  CFR  Part  1.1— USDA  implementation  of 
the  Freedom  of  Information  Act, 

7  CFR  Part  Ic— USDA  implementation  of 
the  Federal  Policy  k>r  the  Protection  of 
Human  Subjects; 

7  CFR  Part  3— tJSDA  implementation  of 
0MB  Circular  A-129  regarding  debt 
collection; 

7  CFR  Part  15,  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil  Rights 
Act  of  1964; 

7  CFR  Part  520— ARS  implementation  of 
the  National  Environmental  Policy  Act; 

7  CFR  Part  3015— Ua)A  Uniform  Federal 
Assistance  Regulations,  implementing  OMB 
directives  (i^.  Circular  Nos.  A-110,  A-21, 
and  A— 122)  and  !iKX>rporating  provisions  of 
31  U.S.C.  6301-6308  (formerly,  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977,  Pub.  L  No.  95-224).  as  well  as  general 
policy  requirements  applicable  to  recipients 
of  Departmental  financial  assistance; 

7  CFR  Part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and  Local 
Governments; 

7  CFR  Part  3017,  as  amended— USDA 
implementation  of  GovemmentvYide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants); 

7  CFR  Part  301&— USDA  implonentation 
of  New  Restrictions  on  Lobbying.  Imposes 
new  prohibitions  and  requirements  for 
disclosure  Mid  certification  related  to 
lobbying  on  recipients  of  Federal  contracts, 
grants,  cooperative  agreements,  and  loans; 

7  CFR  Part  3051— Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions; 

7  CFR  Part  3407— CSREES  implementation 
of  the  National  Environmental  Policy  Act 

29  U.S.C.  794,  section  504— Rehabilitation 
Act  of  19/3.  and  7  CFR  Part  153  (USDA 
implementation  of  the  statute),  prohibiting 
discrimination  based  upon  physical  or 
mental  handicap  in  Federally  assisted 
programs; 

35  U.S.C  200  ei  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to  inventions 
made  by  employees  of  small  business  firms 
and  domestic  nonprofit  organizations, 
including  universities,  in  Federally  assisted 
programs  (implementing  regulations  are 
contained  in  37  CFR  Part  401). 


Programmatic  Contact 

For  additional  information  on  the 
Program,  please  contact: 
Dr.  Ann  Lichens-Park.  Cooperative  State 

Research,  Education,  and  Extension 

Service,  U.S.  Department  of 

Agriculture,  Ag  Box  2220. 

Washington,  DC  20250-2220, 

Telephone:  (202)  401-4892 
or 
Dr.  Robert  M.  Faust.  Agricultural 

Research  Ser\'ice.  U.S.  Department  of 

Agriculture.  Room  338,  Building  005. 

BARC-West.  Beltsville,  MD  20705, 

Telephone:  (301)  504-6918 

How  to  Obtaia  Application  Materials 

Copies  of  this  solicitation,  the 
administrative  provisioDS  for  the 
Program  (7  CFR  Part  3415),  and  the 
Application  Kit  will  be  made  available 
upon  request.  The  Application  Kit 
contains  required  forms,  certifications, 
and  instructi<»s  for  pr^aring  aiul 
submitting  grant  applications.  The 
administrative  provisions  include 
guidelines  for  proposal  format. 

Copies  of  this  solicitation,  the 
administrative  provisions,  and  the 
Application  Kit  may  be  obtained  by 
contacting: 

Proposal  Services  Bran(±.  Awards 
Management  Division.  Cooperative 
State  Research,  Education,  and 
ExtCTision  Service,  U.S.  Dep»tm«it  of 
Agriculture,  Ag  Box  2245, 
Washington.  DC  20250-2245, 
Telephone  Number  (202)  401-5048 
Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (no«  e-mail)  and  telephone 
number  to  psb@csrees.esusda.goT  which 
states  that  you  wish  to  recei\'e  a  copy  of 
the  application  materials  for  the  Fiscal 
Year  1995  Biotechnology  Risk 
Assessment  Research  Gra  .ts  Program. 
The  materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

Proposal  Format 

The  format  guidelines  for  full  research 
proposals,  found  in  the  administrative 
provisions  for  the  Program  at 
§  3415.4(d),  should  be  followed  for  the 
preparation  of  proposals  under  the 
Program  in  fiscal  year  1995.  (Note  that 
the  Department  elects  not  to  solicit 
preproposals  nor  conference  grant 
proposals  in  fiscal  year  1995). 

Compliance  with  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  Part  3407  and 
7  CFR  Part  520  (the  CSREES  and  ARS 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969). 
environmental  data  for  any  proposed 


59350  Federal  Register  /  Vol.  59,  No.  220  /  Wednesday,  November  16,  1994  /  Notices 


project  is  to  be  provided  to  CSREES  and 
ARS  so  that  CSREES  and  ARS  may 
determine  whether  any  further  action  is 
needed.  The  applicant  shall  review  the 
following  categorical  exclusions  and 
determine  if  the  proposed  project  may 
fall  within  one  of  the  categories. 

(1)  Department  of  Agriculture 
Categorical  Exclusions 

(7  CFR  lb.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  and  ARS  Categorical 
Exclusions  (7  CFR  3407.6  and  7  CFR 
520.5 

Based  on  previous  experience,  the 
following  categories  of  CSREES  and 
ARS  actions  are  excluded  because  they 
have  been  found  to  have  limited  scope 
and  intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 


(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  Held  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSREES  and  ARS  to 
determine  whether  any  further  action  is 
needed  with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  a 
separate  statement  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
project  proposed  falls  within  the 
categorical  exclusions,  the  speciflc 
exclusions  must  be  identified.  The 
information  submitted  shall  be 
identified  as  "NEPA  Considerations" 
and  the  narrative  statement  shall  be 
placed  after  the  coversheet  of  the 
proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  and 
ARS  may  determine  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  an  activity,  if  substantial 
controversy  on  environmental  grounds 
exist  or  if  other  extraordinary  conditions 
or  circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

Proposal  Submission 

What  to  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(DO  NOT  BIND).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 


Where  and  When  to  Submit 

Proposals  submitted  through  the 
regular  mail  must  be  received  by 
January  13, 1995,  and  must  be  sent  to 
the  following  address: 

Proposal  Services  Branch,  Awards 
Management  Division,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  Ag  Box  2245, 
Washington,  DC  20250-2245, 
Telephone:  (202)  401-5048 

Hand-delivered  proposals  must  be 
brought  to  the  following  address  by 
c.o.b.  (4:30  p.m.)  on  January  13, 1995 
(note  that  the  zip  code  differs  from  that 
shown  above): 

Proposal  Services  Branch,  Awards 
Management  Division,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agricuhure,  Room  303,  Aerospace 
Center,  901  D  Street,  S.W., 
Washington,  DC  20024,  Telephone: 
(202)401-5048 

Supplementary  Information 

The  Biotechnology  Risk  Assessment 
Research  Grants  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.219.  For  reasons  set  forth 
in  the  final  rule-related  Notice  to  7  CFR 
Part  3015,  subpart  V  (48  FR  29115,  June 
24, 1983),  this  Program  is  excluded  from 
the  scope  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  at  Washington,  D.C.,  on  this  7th  day 
of  November,  1994. 
Sarah  J.  Rockey, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
Richard  L.  Dunkle, 

Acting  Associate  Administrator,  Agricultural 
Research  Service. 
(PR  Doc.  94-28344  Filed  11-15-94;  8:45  am] 

BILLING  CODE  3410-22-M 


Wednesday 
November  16,  1994 


Part  VI 


Department  of  Labor 

Employment  and  Training  Administration 


Job  Training  Partnership  Act:  Job  Corps 
Program;  Selection  of  Sites  for  Centers: 
Notice 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Job 
Corps  Program;  Selection  of  Sites  for 
Centers 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice;  selection  of  center  sites. 

SUMMARY:  The  Department  of  Labor 
requests  assistance  in  identifying  site^ 
for  locating  four  new  Job  Corps  centers. 
This  notice  specifies  the  requirements 
and  criteria  for  selection. 
DATES:  Proposals  are  requested  by 
March  13, 1995. 
ADDRESSES:  Proposals  shall  be 
addressed  to  the  Assistant  Secretary  for 
EmployfTient  and  Training,  U.S. 
Depart  Ji;  i.t  of  Labor.  200  Constitution 
Avenue  NW.,  room  N4508,  Washington. 
DC  20210.  Attention:  Peter  E.  Rell. 
Director,  Office  of  Job  Corps. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Peter  E.  Rell.  Director.  Office  of  Job 
Corps.  Telephone:  (202)  219-8550  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION>The 
Department  of  Labor  (Department)  is 
soliciting  proposals  for  sites  to  establish 
four  new  Job  Corps  centers.  The  Job 
Corps  program  is  designed  to  serve 
disadvantaged  young  women  and  men. 
Ifi  through  24,  who  are  in  need  of 
additional  educational,  vocational  and 
social  skills  training,  and  other  support 
services  in  order  to  gain  meaningful 
emplo>'ment,  return  to  school  or  enter 
the  Armed  Forces.  The  program  is 
primarily  a  residential  program 
operating  24  hours  per  day,  7  days  per 
week  with  non-resident  enrollees 
limited  by  legi.<;lation  to  20  percent  of 
national  enrollment.  However,  while  the 
20-percent  level  should  be  used  as  a 
guideline,  the  percentage  of  non- 
residents can  vary  from  center  to  center, 
depending  upon  local  needs. 

To  assist  potential  applicants,  the 
Department  of  Labor  will  conduct  an 
orientation  session  from  9  a.m.  to  12 
noon  on  December  14, 1994  in  the 
Bureau  of  Labor  Statistics  Training 
Center,  room  G440.  Postal  Square 
Building  at  2nd  and  Massachusetts 
Avenu«?.  Washington.  DC  (photo  LD. 
required  for  entrance).  The  orientation 
will  enable  prospective  proposers  to 
obtain  clarification  of  the  information 
provided  in  this  Notice.  If  you  plan  to 
attend,  please  notify  Mr.  Peter  E.  Rell  at 
the  phone  number  listed  above  by 
December  9. 1994. 

From  this  solicitation,  the  Department 
intends  to  select  four  localities  for 


locating  new  centers.  One  of  the  four 
localities  is  intended  to  be  a 
replacement  site  for  the  Chesapeake  Job 
Corps  Center,  which  was  located  in 
Maryland  and  was  closed  in  1989  for 
reasons  unrelated  to  performance. 

This  solicitation  is  for  site  selection 
only  and  not  for  the  operation  of  these 
Job  Corps  centers.  A  competitive 
contract  procurement  for  selection  of  a 
center  operator  at  each  site  will  be 
initiated  and  completed  well  after  the 
site  selection  process  has  been 
completed. 

Congress  continued  the  Job  Corps 
expansion  authorized  in  previous  years 
by  appropriating  $10  million  in  the 
Fiscal  Year  1995  Department  of  Labor 
Appropriations  Act  to  initiate  four 
additional  new  Job  Corps  centers.  The 
accompanying  congressional  report 
language  described  the  use  of  a 
competitive  process  in  sebcting  these 
sites  and  said  that  the  Department 
should  give  priority  to  those  localities 
having  a  high  level  of  organized 
community  support  for  a  center  and 
which  are: 

•  In  States  with  less  than  2  percent  of 
eligible  youth  currently  served  by  the 
Job  Corps  program; 

•  In  States  which  can  demonstrate  a 
high  incidence  of  minority  or  other 
youth  unemployment; 

•  In  States  that  currently  have  two  or 
fewer  Job  Corps  centers  and  have  not 
recently  been  selected  for  a  new  center 
in  the  Department's  selection  process; 
and 

•  In  States  with  high  percentages  of 
non-urban  youth. 

Also,  the  report  language  instructed  the 
Department  to  give  consideration  to 
proposed  sites  that  will  serve 
individuals  with  limited  English 
proficiency. 

The  determination  of  need  will  be 
made  by  analyzing  State-level  rural 
poverty  and  overall  poverty  rates  for 
youth,  ages  16  through  24,  youth 
unemployment,  and  limited  English 
proficiency  levels,  using  standardized 
uniform  data  available  through  federal 
agencies,  such  as  1990  census  data. 
Bureau  of  Labor  Statistics  publications, 
and  existing  Job  Corps  centers,  slots  and 
locations. 

In  addition  to  the  requirements  in  the 
appropriations  language,  the 
Department  will  assess  the  facilities  at 
proposed  sites.  The  assessment  will  be 
in  terms  of  property  acquisition  costs, 
the  cost  and  suitability  of  existing 
structures  and  the  need  for,  and  cost  of, 
new  construction  and  renovation. 

Further,  the  Department  will  assess 
each  jurisdiction's  plan  to  use  State  and 
local  resources,  both  public  and  private, 


through  contributions/linkages  that  will 
reduce  the  Federal  cost  of  operating  a 
Job  Corps  center.  Such  contributions/ 
linkages  may  include,  but  are  not 
limited  to,  the  provision  of  child  care 
services  by  local  jurisdictions,  provision 
of  health  services,  alcohol  and  drug 
counseling,  referral  of  eligible  youth  to 
Job  Corps,  and  job  placement  assistance 
after  leaving  Job  Corps,  as  well  as 
arrangements  with  public  school 
systems,  community  college  networks, 
social  service  agencies,  business  and 
industry,  and  other  training  programs  to 
provide  such  services  as  classroom 
training,  vocational  training,  advanced 
learning  opportunities,  and  co- 
enrollment  arrangements  with 
appropriate  JTPA  programs. 
Contributions  of  this  nature  will  make 
maximum  use  of  available  statewide 
and  community  resources  in  meeting 
the  needs  of  these  youth. 

Finally,  additional  points  will  be 
awarded  for  proposed  sites  located  in 
empowennent  zones  and  enterprise 
communities  in  accordance  with 
guidelines  in  "Building  Communities: 
Together,"  published  by  the  U.S. 
Departments  of  Housing  and  Urban 
Development  and  Agriculture  in  the 
spring  of  1994.  Under  this  program,  the 
Federal  Government  will  designate  up 
to  104  areas  that  meet  certain  poverty 
and  distress  criteria  and  prepare 
creative  strategic  plans  for 
revitalization.  The  Secretary  of  Housing 
and  Urban  Development  will  designate 
up  to  six  urban  Empowerment  Zones 
and  65  Enterprise  Communities  and  the 
Secretary  of  Agriculture  will  designate 
up  to  three  rural  Empowerment  Zones 
and  30  Enterprise  Communities. 
Announcement  of  these  is  expected  to 
be  made  in  December  1994. 

Eligible  applicants  for  proposing  sites 
are  units  of  State  and/or  local 
governments.  A  Fedeial  agency  also 
may  propose  sites  to  the  extent  that 
such  sites  are  located  on  public  land 
which  is  under  the  jurisdiction  of  the 
agency.  In  addition,  proposals 
submitted  by  Federal  agencies  must 
have  the  support  of  appropriate  State 
and  local  governments. 

Since  Jod  Corps  is  primarily  a 
residential  program  and  provides 
academic  education,  vocational  training, 
and  extensive  support  services,  space 
and  facilities  suitable  for  the  following 
types  of  utilization  are  required  for  a  Job 
Corps  center. 

•  Residential — Adequate  housing, 
including  bath  and  lounge  facihties,  as 
well  as  appropriate  administrative 
space. 

•  Academic  Education — Space  for 
classrooms,  computer  labs,  and  library 
resources. 
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'•  Vocational  Training — Classroom 
and  shop  space  to  satisfy  the  needs  of 
specific  vocational  training  areas  (e.g., 
carpentry,  clerical,  painting,  culinary 
arts,  health  education).  The 
configuration  of  the  vocational  area, 
with  regard  to  classroom  and  shop 
areas,  is  determined  by  the  ultimate 
vocational  mix  offered  at  the  center.  In 
this  regard,  heavy  trades,  such  as 
construction  and  automotive,  require 
shop  areas,  while  lighter  trades,  such  as 
clerical  and  retail  sales,  require  only 
(  kissroom  space. 

•  Food  Services — Cafeteria,  including 
food  preparation  and  food  storage  areas. 

•  Meaical/Dental — Medical 
examining  rooms,  nurses'  station, 
infmnary  space  for  male  and  female 
students,  and  dental  facilities. 

•  Recreation — Gymnasium/multi- 
purpose recreational  facility  and  large, 
!.  vul  outdoor  area. 

•  Administration — General  office  and 
rjiiference  space. 

•  S^o.-nge/^upport— Warehousing  and 
related  storage  including  operations  and 
mfiintenance  support. 

!•  ParA/ng— Sufficient  for  a  minimum 
oriTO  vehicles.  Other  factors  that 
iniluence  the  suitability  and  cost  of 
facilities  necessary  to  operate  a  Job 
Corps  center  include  the  following: 

(jinHguration  of  Facility 

The  preferred  configuration  of  a 
facility  is  a  campus-type  environment 
permitting  a  self-contained  center  with 
all  space  requirements  located  on-site. 
Law-rise  buildings  such  as  those 
coinmonly  found  in  public  school  and 
I '.  I 'ge  settings  are  preferred. 

The  Office  of  Job  Corps  has  developed 
prototype  designs  for  selected  facilities 
where  new  construction  is  necessary. 
Parties  interested  in  obtaining  copies  of 
these  designs  may  do  so  by  contacting 
the  Office  of  Job  Corps  at  the  address 
shown  above. 

Location  of  Facilities 

Facilities  should  be  located  in  areas 
where  neighbors  are  supportive  and  no 
major  pervasive  community  opposition 
exists.  Past  experience  indicates  that 
commercial,  light  industrial,  and  rural 
locations  are  most  desirable  in  this 
regard,  while  high-value  residential 
locations  are  the  least  conducive  to 
community  acceptance.  In  addition, 
access  to  emergency  medical  services 
and  fire  and  law  enforcement  assistance 
should  be  within  reasonable  distances. 
If  non-residential  enrollment  is  planned, 
direct  and  easy  access  to  the  center  by 
public  transportation  is  an  important 
consideration.  Moreover,  proposed  sites 
should  be  within  reasonable  commuting 
distance  of  planned  linkages  with  other 


programs  and  services  and  easy  access 
to  transportation  to  these  linkages 
should  be  available.  Locations  with 
major  environmental  issues,  zoning 
restrictions,  flood  plain  and  storm 
drainage  requirements,  or  uncertainty 
regarding  utility  connections  that 
cannot  be  resolved  efficiently  and  in  a 
timely  manner  are  less  than  desirable. 
Likewise,  a  facility  with  buildings 
which  are  eligible  under  the  National 
Historical  Preservation  Act  may  receive 
less  than  favorable  consideration,  due  to 
restrictions  on  and  costs  for  renovation. 
Communities  are  encouraged  to  hold 
public  hearings  in  close  proximity  to  the 
facilities  being  proposed  to  ascertain  the 
level  of  comraunity  support  for  a  Job 
Corps  center.  The  Office  of  Job  Corps 
has  developed  a  12-minute  video 
(available  in  English  and  Spanish) 
which  provides  an  overview  of  the  Job 
Corps  program  and  can  be  useful  in 
informing  the  local  community  about 
Job  Corps.  Any  proposer  interested  in 
obtaining  a  copy  of  either  version  of  this 
video  may  contact  the  Office  of  Job 
Corps  at  the  address  shown  above. 

Own/Lease 

OwTiership  is  preferred  ov«r'  H-aged 
facilities,  since  most  facilititw  v^M 
require  a  substantial  investmwri  sf 
construction  funds  to  make  the  -53  )3 
suitable  for  Job  Corps  utilization. 
Exceptions  are  long-term  leases  [e.g.,  25 
years  or  longer)  at  a  nominal  cost  (e.g., 
$l/year). 

Size 

The  size  (capacity)  of  Job  Corps 
centers  can  vary  substantially.  However, 
centers  with  a  capacity  of  less  than 
approximately  275  students  are 
relatively  cost-inefficient  in  terms  of 
operating  cost.  Centers  above 
approximately  500  students  are  less 
desirable  from  a  programmatic  and 
management  standpoint. 

The  following  table  shows  the 
approximate  gross  square  feet  (GSF) 
required  for  the  various  types  of 
buildings.  The  examples  shown  are  for 
centers  with  100-percent  residential 
capacity  of  275  and  500  students, 
respectively.  The  substitution  of  non- 
resident for  resident  students  will 
decrease  the  dormitory  space 
requirements,  but  will  not  affect  other 
buildings. 


Building  type 


Housing 

Education/ 

Vocation  . 
Food  Serv- 


ices 


GSFper 
student 


175 
85 
44 


GSFper 
275  stu- 
dents 


48,125 
23.375 
12,100 


GSFper 
500  stu- 
dents 


87,500 
42,500 
22,000 


Building  type 

GSFper 
student 

GSFper 
275  stu- 
dents 

GSFper 
500  stu- 
dents 

Recreation  ... 

Medical/Den- 
tal   

Administra- 
tion   

Storage/Sup- 
port   

82 

12 
26 

57 

22.550 
3,300 
7.150 

15,675 

41.000 

6,000 

13,000 

28,500 

Subtotal 

132.275 

240  500 

Child  Care 
Center  (40 
children)  ... 

5.760 

5,760 

Subtotal 

138,035 

246  260 

Single  Parent 
Dorm  (min- 
imum 28)  . 

9,894 

9,894 

Total  

147,929 

256,154 

Note:  Space  requirements  for  child  care 
and  single  parent  dormitories  are  included  in 
the  evnnt  these  activities  are  proposed. 

Land  Requirements 

Listed  below  is  the  acreage  needed  for 
centers  with  275  and  500  students, 
respectively. 


Aaeag^ 


GSF  per  275 
students 


16-1 9  acres 


GSF  per  500 
students 


23-27  acres. 


Availability  of  Utilities 

Since  the  majority  of  students  are 
residential,  it  is  critical  that  all  basic 
utilities  {i.e.,  sewer,  water,  electric  and 
gas)  are  available  and  in  proximity  to 
the  site  and  in  accordance  with  EPA 
standards. 

Safety,  Health  and  Accessibility 

Job  Corps  is  required  to  comply  with 
the  requirements  of  the  Occupational 
Safety  and  Health  Act  (OSHA),  the 
Environmental  Protection  Act  (EPA), 
and  the  Uniform  Federal  Accessibility 
Standards  (UFAS).  The  cost  involved  in 
complying  with  these  requirements  is 
an  important  factor  in  determining  the 
economic  feasibility  of  utilizing  a  site. 
For  example,  a  site  which  contains  an 
excessive  amount  of  asbestos  probably 
would  not  be  cost-effective  due  to 
associated  removal  costs.  Further,  sites 
with  any  environmental  hazard  that 
cannot  be  corrected  economically  will 
be  at  a  disadvantage. 

Cost 

The  availability  oMow-cost  facilities 
is  a  major  consideration  in  light  of 
resource  limitations.  In  evaluating 
facility  costs,  the  major  items  that  must 
be  considered  are: 

•  Site  acquisition  or  lease  costs. 
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•  Site/utility  work, 

•  Architectural  and  engineering 
services, 

•  New  construction  requirements, 

•  Rehabilitation  and  modiflcations  of 
existing  buildings,  and 

•  Equipment  requirements. 
An  assessment  oT  these  initial  capital 

costs  as  well  as  consideration  of  future 
repair,  maintenance  and  replacement 
costs  will  be  used  in  evaluating  the 
economic  feasibility  of  a  particular 
facility.  Consideration  will  be  given  to 
the  use  of  raw  land  which  is  suitable  for 
a  Job  Corps  center  and  on  which 
facilities  can  be  constructed 
economically. 

Proposal  Submission 

In  preparing  proposals,  eligible 
applicants  should  identify  sites  which 
meet  the  evaluation  criteria  and 
guidelines  specified  above.  Proposals 
should  address  each  area  with  as  much 
detail  as  practicable  to  enable  the 
Department  to  determine  the  suitability 
of  locating  a  Job  Corps  center  at  the 
proposed  site.  In  this  regard,  proposals 
must  contain,  at  a  minimum,  the 
specific  information  and  supporting 
documentation  as  described  below 

Facilities 

Submissions  must  provide  a  full 
description  of  existing  buildings, 
including  a  building  site  layout,  square 
footage,  age,  and  general  condition  of 
each  structure.  Included  in  the 
description  must  be  a  discussion  of  its 
current  or  previous  use;  the  number  of 
years  unoccupied,  if  appropriate;  and 
the  condition  of  sub-systems  such  as 
heating,  ventilation  and  air  conditioning 
systems,  plumbing,  and  electrical.  Any 
building  documents,  such  as  blueprints, 
should  be  available  for  review  when  a 
site  inspection  is  conducted  by  the 
Department.  Documentation  in  the 
nature  of  photographs  of  the  property 
and/or  facilities  must  be  submitted  as 
well.  In  addition,  a  videotaped 
presentation  of  the  site  may  be 
provided.  The  proposal  must  identify 
the  extent  to  which  hazardous  materials 
such  as  asbestos,  PCB,  and  underground 
storage  tanks  are  present  at  the  site  or, 
if  appropriate,  confirm  that 
contaminants  do  not  exist.  The  results 
of  any  environmental  assessment  for  the 
proposed  site,  if  one  has  been  done, 
must  be  provided.  The  proposal  must 
address  the  availability  and  proximity  of 
utilities  to  the  proposed  site,  including 
electrical,  water,  gas,  and  sanitary  sewer 
and  runoff  connections.  It  must  also 
describe  whether  the  water  and  sewer 
utilities  for  existing  buildings  are 
connected  to  the  municipal  system  or 
operated  separately.  A  statement  on 


current  zoning  classification  and  any 
zoning  restrictions  for  the  proposed  site 
must  also  be  included.  Use  of  the  site  as 
a  Job  Corps  center  should  be  compatible 
with  surrounding  local  land  use  and 
also  with  local  zoning  ordinances. 
Confirmation  must  be  provided  as  to 
whether  or  not  any  buildings  at  the  site 
are  on  a  Federal  or  State  Historical 
Preservation  Register.  The  proposal 
must  also  describe  the  available  acreage 
at  the  site,  and  the  nature  of  the 
surrounding  environment  including 
whether  it  is  commercial,  industrial, 
light  industrial,  rural,  or  residential.  In 
some  instances,  proposed  sites  may  be 
part  of  a  substantially  larger  acreage 
which  has  or  contemplates  having  other 
uses.  This  type  of  joint-use  situation 
may  or  may  not  be  compatible  with 
providing  a  quality  training 
environment  for  young  women  and 
men.  Finally  ,  the  proposal  must 
address  the  cost  of  acquiring  the  site, 
which  may  involve  transferring  the  site 
to  the  government  at  no  cost,  entering 
into  a  low-cost  long-term  lease 
agreement  or  arranging  for  a  negotiated 
purchase  price  based  on  a  fair  market 
appraisal.  Estimated  acquisition  costs 
along  with  the  basis  for  the  estimate 
must  be  included  in  the  proposal. 

Contributions/Linkages 

An  important ^spect  of  any  proposal 
will  be  its  description  of  how  State  and 
local  resources  will  be  used  to  reduce 
Federal  operating  costs.  It  is,  therefore, 
essential  that  precise  and 
comprehensive  information  about  the 
linkages  be  available  to  ensure  that  the 
proposed  site  receives  every 
opportunity  for  an  equitable  evaluation. 
The  proposal  should  contain  for  each 
linkage  the  following  information: 

•  A  comprehensive  description  of  the 
service  to  be  provided,  including 
projected  listing  of  resources  that  will 
be  involved  such  as  number  of 
instructors/staff,  types  of  equipment  and 
materials. 

•  Whether  it  will  be  provided  at  no 
cost  to  Job  Corps  or  will  be  available  on 
a  contractual  (paid)  basis  to  Job  Corps. 

•  Whether  tne  linkage  will  be 
provided  on-site  or  off-site. 

•  The  number  of  students  to  be 
served  and  over  what  period  of  time,  as 
well  as  the  specific  benefits  to  Job  Corps 
students  while  in  Job  Corps  and/or  after 
leaving  the  program. 

•  Distance  to  Unkage,  if  off-site,  and 
any  arrangements  for  transportation  to 
off-site  services,  including  any  cost  to 
Job  Corps. 

•  The  estimated  annual  value  of  the 
contribution  and  the  basis  on  which  the 
estimate  was  determined  (e.g.,  two  full- 
time  staff  devoted  to  Job  Corps  at  an 


annual  salary  of  $30,000  each  for  a  total 
annual  value  of  $60,000,  or  one  hour  of 
a  professional  staff-person's  time  per 
week  for  52  weeks  at  an  hourly  rate  of 
$15.00  for  an  armual  value  of  $780,  or 
15  computers  at  a  cost  of  $1,800  each  for 
an  annual  value  of  $27,000). 

•  Any  limitations  associated  with  the 
linkage,  such  as  eligibility  restrictions 
(e.g..  in-state  versus  out-of-state 
residents),  limited  hours  of  service,  and 
availability  over  time  (e.g.,  all-year 
versus  selected  months). 

•  Long-term  prospects  for 
continuation  of  the  commitment  (e.g., 
one  time  only,  1  year,  on-going, 
dependent  on  outside  funding  sources). 
If  dependent  on  outside  funding  levels, 
which  may  vary  significantly,  what  is 
the  likelihood  that  the  linkage  will  not 
be  funded? 

•  Documentation  that  addresses 
timeframes  and  steps  involved  in 
firming  up  the  linkage,  if  appropriate, 
including  obtaining  State  or  local 
legislation,  fitting  into  other  planning 
cycles,  or  securing  other  agreements  or 
arrangements  which  may  be  necessary 
to  assure  provision  of  the  service. 

•  A  letter  of  commitment  confirming 
each  aspect  of  the  linkage,  including  the 
level  of  resources  and  annual  value  of 
these  resources,  from  the  head  of  the 
agency  responsible  for  delivering  the 
contribution. 

•  Name  of  the  agency/organization(s), 
address,  telephone  number  and  contact 
person. 

In  providing  information  on  linkages, 
proposers  should  keep  in  mind  that  Job 
Corps  is  an  open-entry,  open-exit, 
individualized,  self-paced  instructional 
program  that  operates  on  a  year-round 
basis.  This  type  of  learning  environment 
may  have  implications  for  the  types  of 
linkages  being  offered. 

In  preparing  the  linkage/contribution 
part  of  their  proposals,  eligible 
applicants  should  provide  full 
information  on  each  proposed  linkage/ 
contribution.  Each  item  listed  above 
should  be  addressed  for  each  linkage/ 
contribution,  providing  as  much 
information  as  is  needed  to  ensure  that 
each  proposed  linkage  receives  a  fair 
assessment. 

Other  Information 

Proposals  should  include  any  other 
information  the  applicant  believes 
pertinent  to  the  proposed  site  for 
consideration  by  the  Department.  This 
information  may  include:  letters  of 
community  support  from  elected 
officials,  government  agencies, 
community  leaders  and  neighborhood 
associations;  access  to  cultural/ 
recreation  activities  in  the  community; 
and  unique  features  in  the  surrounding 
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area  which  would  enhance  the  location 
of  a  Job  Corps  center  at  that  site. 

Also,  proposals  should  indicate 
whether  or  not  the  proposed  site  is 
located  in  either  a  designated 
Empowerment  Zone  or  Enterprise 
Community.  The  Department  will  verify 
any  designation  referenced  in  the 
proposal. 

Tne  Job  Corps  legislation  provides  the 
Governor  with  the  opportunity  to  veto 
the  establishment  of  a  center  within  a 
State.  It  is  important  that,  before 
proposing  the  use  of  any  particular 
locution,  appropriate  clearances  are 
obtained  from  local  and  State  political 
leadership. 

With  regard  to  timeframes  for 
choasing  sites  for  the  establishment  of 


Job  Corps  centers,  the  site  selection 
process  normally  take  8  months  to 
complete.  This  allows  sufficient  time  for 
eligible  applicants  to  prepare  and 
submit  proposals  and  for  the 
Department  to  conduct  a  preliminary 
site  assessment  of  all  proposed  facilities, 
as  well  as  a  comprehensive  site 
utilization  study  for  those  sites  having 
high  potential  for  the  establi.shment  of  a 
Job  Corps  center,  based  on  the 
preliminary  assessment  results. 
Governors  of  States  in  which  high- 
potential  sites  are  identified  will  be 
provided  written  notification  by  the 
Department,  in  accordance  with  section 
435(c)  of  the  Job  Training  Partnership 
Act.  that  these  sites  are  in  a  final  phase 


of  consideration.  Each  Governor  will  be 
provided  a  30-day  time  period  to 
approve  or  reject  further  consideration 
of  establishment  of  a  Job  Corps  center  at 
the  identified  site(s). 

The  Department  hereby  requests 
eligible  proposers  to  submit  proposals  to 
be  received  no  later  than  March  13, 
1995,  using  the  guidance  provided 
above. 

Signeil  ill  Washington.  DC.  this  9th  day  of 
November.  1994. 

Doug  Ross. 

Assistant  Stxretary  of  Labor. 

[FR  Dim:.  94-28281  Filed  11-15-94;  8:45  am] 
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LCX  Translational  CMOS  Logic  Development  Agreement, 

59434 
SQL  Access  Group,  Inc..  et  al.,  59434 


Army  Department 

NOTICES 

Meetings: 
Science  Board.  59403 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Public  Health  Service  Activities  and  Research  Citizens 
Advisory  Committee.  59408-59409 
Meetings: 
Cooperative  Agreements  for  Preventive  Health  Services- 
STD/HIV  Prevention  Training  Centers,  Preapplication 
Workshop,  59409 


II 


Children  and  Families  Administration 

RUUES 

Public  assistance  programs: 
Aid  to  families  with  dependent  children  (AFDC) — 
Medicaid  extension  when  support  collection  results  in 
eligibility  termination,  59372-59378 


Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
Bview,  59398 


\r 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  59401 
China,  59401-59402 
Malaysia,  59402 


Printed  on  recycled  paper  conuioing  100%  pom  consumer  waste 


m 


Federal  Register 
VoL  59,  No.  221 

Thursday.  November  17,  1994 


Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Meetings: 
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Agency  information  collection  activities  under  OMB 
review,  59402-59403 
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Pettis  County  et  al..  MO,  59457 
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RULES 
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medicated  feed.  59364-59365 
NOTICES 
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General  Sen/ices  Administration 

NOTICES 
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Central  Islip,  NY;  Federal  Building— Courthouse,  59406- 
59407 


Seattle.  WA;  U.S.  Courthouse,  59407 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 
See  Social  Security  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

State  assistance  expenditures;  Federal  financial 
participation,  59407-59408 

Health  Care  Financing  Administration 

RULES 
Medicaid: 
Aid  to  families  with  dependent  children  (AFDC) — 
Medicaid  extension  when  support  collection  results  in 
eligibility  termination,  59372-59378 
PROPOSED  RULES 
Medicaid  program: 
Inpatient  psvchiatric  ser\'ices  for  individuals  under  age 
21,  59624-59638 
NOTICES 

Organization,  functions,  and  authority  delegations,  59410- 
59416 

Health  Resources  and  Services  Administration 

See  Public  Heallii  Ser\'ice 

Interior  Department 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Associate  Chief  Counsels  et  al..  59492-59493 

Revenue  agents  et  al.,  59493 

International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.:  ■ 

National  Institutes  of  Health  et  al..  59399 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Manganese  metal  from —    - 
China.  59419-59420 

interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Consolidated  Rail  Corp.,  59420 
Union  Pacific  Railroad  Co..  59421 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  59421-59422 

L^bor  Department 

See  Mine  Safety  and  Heahh  Administration 


L^nd  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Oklahoma;  correction,  59417 
Environmental  statements;  availability,  etc.: 

Rosebui^  District,  OR,  59417-59418 
Realty  actions;  sales,  leases,  etc.: 

South  Dakota.  59418-59419 
Recreation  management  restrictions,  etc.: 

Stoddard  Valley  and  Sawtooth  Canyon  area,  CA;  firearms 
j.    use  ban;  supplementary  rules,  59419 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  59586-59588 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
SeaRiver  Maritime,  Inc.,  59457-59458 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Eastern  Associated  Coal  Corp.  et  al.,  59434-59435 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
MidRange  procurement  procedures;  test  modification, 
59378-59385 
NOTICES 
Meetings: 
Life  and  Microgravity  Sciences  and  Applications 
"^       Advisory  Commission,  59435-59436 
NASA/NIH  Advisory  Committee  on  Biomedical  and 
Behavioral  Research,  59436 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Carson  Services,  Inc.,  59436-59437 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Corporate  credit  unions;  board  of  direciors  independently 
elected  by  its  members,  management  reporting 
requirements,  etc.,  59357-59362 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Supervisory  determinations  appeals  procedures;  proposed 
review  committee,  59437-59439 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
General  Motors  Corp.;  certain  GM  pickup  trucks.  59459- 
59460 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Automobili  Lamborghini  S.p.A.,  59458-59459 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Deep  seabed  mining;  exploration  licenses,  59399 

Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  59399 
Monterey  Bay  National  Marine  Sanctuary  Advisory 
Council,  59400 


North  Pacific  Fishery  Management  Council.  59400-59401 
National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  59439 
Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  59439-59440 
Biological  Sciences  Special  Enphasis  Panel.  59440 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

59440 
Cross  Disciplinary  Activities  Special  Emphasis  Panel, 

59440-59441 
Design.  Manufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel,  59441 
DOE/NSF  Nuclear  Science  Advisory  Committee,  59442 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel.  59441 
Geosciences  Special  Emphasis  Panel.  59441 
Information,  Robotics  and  Intelligent  Systems  Sp«;ial 

Emphasis  Panel.  59442 
Mathematical  Sciences  Special  Emphasis  Panel,  59442 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel,  59442 
Research.  Evaluation  and  Dissemination  Special 

Emphasis  Panel,  59442-59443 
Social.  Behavioral  and  Economic  Science  Advisory 

Committee.  59443 
Systematic  and  Population  Biology  Advisorv'  Panel, 

59443 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

GPU  Nuclear  Corp..  59443-59444 
Generic  letters: 

Performing  analog-to-digital  replacements;  digital 
upgrades  licensing  guidelines.  59444 
Organization,  functions,  and  authority  delegations: 

Agency  phone  number  changes;  prefix.  59444 
Petitions;  Director's  decisions: 

Texas  Utilities  Electric  Co.,  59444 
Applications,  hearings,  determinations,  etc.: 

Environmental  Testing  Laboratories,  Inc.,  59445-59446 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Personnel  Management  Office 

NOTICES 

Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  59446 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
RULES 
Grants: 
National  Heart,  Lung,  and  Blood  Institute  grants  for 
prevention  and  control  projects,  59371-59372 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Confirmation  of  transactions,  59612-59622 
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Municipal  securities  disclosure,  59590-59610 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  59446 
Meetings;  Sunshine  Act,  59498-59499 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange.  Inc.,  59446-59449 

MBS  Clearing  Corp.,  59449-59450 
Applications,  hearings,  determinations,  etc.: 

Chase  Manhattan  Bank,  N.A.,  59450-59451 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  704 

Corporate  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  rule. 

SUMMARY:  NCUA  is  amending  its 
regulations  governing  corporate  credit 
unions  to  reduce  the  close  ties  between 
many  corporate  credit  unions  and  credit 
union  trade  associations.  The  final  rule 
requires  that  at  least  a  majority  of  a 
corporate  credit  union's  directors, 
including  the  chair,  be  representatives 
of  member  credit  unions.  The  rule 
provides  that  a  majority  of  a  corporate 
credit  union's  directors  may  not  be 
individuals  who  also  serve  as  officers, 
directors,  or  employees  of  the  same 
trade  association  or  affiliated  trade 
as.sociations.  The  rule  requires  that  the 
chief  executive  officer  of  a  corporate 
credit  union  answer  solely  to  the  board 
of  directors  and  not  also  serve  as  an 
employee  of  a  trade  association.  While 
the  rule  imposes  these  and  other 
requirements  to  ensure  corporate  credit 
union  governance  is  controlled  by 
mranber  credit  unions,  substantial 
revisions  from  the  Board's  earlier 
proposed  rule  have  been  made  to 
address  concerns  raised  by  commenters. 

EFFECTIVE  DATE:  January  1,  1996. 

ADDRESSES:  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Allen  Carver,  Director,  Office  of 
Corporate  Credit  Unions,  (703)  518- 
6640,  or  Robert  M.  Fenner,  General 
Counsel,  (703)  518-6540,  at  the  above 
address. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  April  12, 1994,  the  NCUA  Board 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPR)  regarding  the 
relationship  between  corporate  credit 
unions  and  credit  union  leagues  and 
trade  associations.  59  FR  18503,  April 
19, 1994.  The  ANPR  noted  that 
approximately  half  of  the  corporate 
credit  unions  are  closely  tied  to  leagues 
and  trade  associations,  through 
integrated  boards  or  management 
relationships.  The  ANPR  requested 
comment  on  whether  Part  704  should  be 
amended  to  require  that  the  board  of 
directors  of  a  corporate  credit  union  be 
independently  elected  by  its  members, 
with  the  condition  that  a  majority  of  the 
board  seats  be  held  by  representatives  of 
member  credit  unions,  that  all  or  a 
majority  of  the  corporate  credit  union 
board  be  comprised  of  representatives 
who  do  not  also  serve  on  the  board  of 
a  league  or  trade  association,  and  that 
management  of  a  corporate  credit  union 
report  solely  to  the  board  of  the 
corporate  credit  union. 

NCUA  received  400  comment  letters 
in  response  to  the  ANPR,  115  expressing 
general  support  for  the  proposed 
changes,  278  expressing  general 
opposition,  and  7  commenting  on 
tangential  issues.  Remaining  concerned 
that  a  corporate  credit  union  system 
independent  of  trade  association  control 
is  important  to  the  safety  and  soundness 
of  the  credit  union  system,  the  Board 
determined  to  request  comment  on 
specific  proposed  changes.  Accordingly, 
on  September  16, 1994,  the  Board 
issued  a  notice  of  proposed  rulemaking. 
59  FR  48832,  September  23, 1994. 

It  was  proposed  that  the  definition  of 
"corporate  credit  union"  be  amended  by 
providing  that  a  corporate  credit  union 
could  not  require  its  members  to  belong 
to  any  other  organization.  It  was 
proposed  that  at  least  a  majority  of  a 
corporate  CTedit  union's  directors, 
including  the  chair,  be  individuals  who 
represented  member  credit  unions  and 
who  were  not  officers,  directors,  or 
employees  of  a  credit  union-related 
organization.  "Credit  union-related 
organization"  was  proposed  to  be 
defined  as  a  credit  union  league  or  trade 
association,  an  affiliate  of  a  credit  union 
league  or  trade  association,  or  an  entity 
operated  or  controlled  by  a  credit  union 
league,  trade  association,  or  affiliate.  For 
purposes  of  meeting  the  required 


majority,  it  was  proposed  that  an 
individual  be  prohibited  from  serving  as 
a  director  of  a  corporate  credit  union  if 
another  individual  from  his  or  her  credit 
union  was  serving  as  an  officer,  director, 
or  employee  of  a  credit  union-related 
organization. 

To  implement  the  existing 
requirement  that  elections  be  conducted 
by  mail  ballot,  revisions  were  proposed 
to  the  standard  corporate  federal  credit 
union  bylaws.  In  addition,  it  was 
proposed  that  state  chartered  corporate 
credit  unions  be  required  to  comply 
with  those  bylaws.  It  was  proposed  that 
if  an  individual  ceased  to  be  the 
representative  of  an  organization  for  any 
reason,  his  or  her  seat  would  be 
declared  vacant  and  filled  by  the 
corporate  credit  union  board  in 
accordance  with  the  bylaws.  Finally,  it 
was  proposed  that  the  recusal  provision 
be  strengthened,  that  management 
report  solely  to  the  board,  and  that  no 
management  official  or  other  employee 
of  a  corporate  credit  union  could  be  an 
employee  or  official  of  a  credit  union- 
related  organization. 

B.  Comments 

NCUA  re<:eived  417  comments  on  the 
proposed  rule:  330  from  natural  person 
credit  unions,  29  from  corporate  credit 
unions,  33  from  credit  union  trade 
associations,  10  from  state  regulatory 
agencies,  10  from  individuals.  3  from 
central  credit  unions,  1  from  a  chapter 
of  a  state  league,  and  1  from  a  bank 
trade  association.  Of  the  commenters 
291  were  opposed  to  any  NCUA 
regulation  in  the  area  of  corporate  credit 
union  governance,  95  supported  some 
regulation  in  that  area  but  stated  that  the 
proposed  regulation  went  too  far,  and  31 
supported  the  proposed  regulation  with 
no  or  only  minor  modifications. 

Many  of  the  commenters  who 
objected  to  any  regulation  in  the  area  of 
corporate  credit  union  governance 
expressed  the  view  that  the  Board 
should  not  go  forward  with  a  proposed 
regulation  in  the  face  of  opposition  by 
the  majority  of  commenters  on  the 
ANPR.  Some  suggested  that  the  decision 
to  go  forward  was  an  indication  that  the 
Board  did  not  bother  to  consider  the 
comments  and  that  commenting  was 
useless.  In  fact,  the  Board  took  very 
seriously  the  comments  of  interested 
parties,  and  relied  on  them  to  produce 
what  it  considers  to  be  a  better  product. 
The  regulatory  process,  while  allowing 
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interested  parties  to  participate  in  rule 
making  through  submission  of  written 
data,  views,  and  arguments,  does  not 
bind  the  Board  to  abide  by  such 
submissions.  Having  solicited 
comments,  the  Board,  as  an 
independent  regulatory  body,  must  then 
act  in  its  best  judgment  to  establish 
policies  that  it  believes  will  ensure  the 
safety  and  soundness  of  federally 
chartered  and  insured  credit  unions. 

The  Board  has  concluded  that  because 
the  interests  of  trade  associations 
(which  are  basically  political 
organizations)  and  fmancial  institutions 
often  conflict,  trade  association  control 
of  a  corporate  credit  union  can  cause, 
and  in  several  instances  has  caused, 
improper  allocation  of  corporate 
resources.  By  this  rule,  the  Board  seeks 
to  position  corporate  credit  unions  to 
remain  free  of  conflicts  of  interest  and 
to  avoid  the  appearance  of  such 
conflicts  that  could  diminish  public 
confidence  in  the  credit  union  system. 

The  commenters  on  the  proposed  rule 
who  objected  to  any  regulation  on 
interlocks  did  so  primarily  on  the  basis 
that  corporate  credit  union  governance 
is  not  a  safety  and  soundness  issue.  The 
fact  is  that  trade  association  control  of 
corporate  credit  unions  is  a  safety  and 
soundness  issue.  Le.ss  than  arms  length 
Rnancial  transactions,  and  problems  of 
Tmancial  and  fiduciary  accountability 
and  control  in  corporate  credit  unions 
with  close  board  and  management  ties 
to  trade  associations,  can  affect  resource 
allocation  decisions.  The  Board  is  well 
aware  of  several  instances  where  such 
misallocations  have  occurred.  To 
prevent  both  the  real  and  apparent 
conflicts  of  interest,  the  Board  has 
determined  that  regulatory  changes  are 
in  order. 

The  commenters  who  were  in  favor  of 
some  regulation  in  the  area  of  corporate 
credit  union  governance  tended  to 
believe  that  the  proposed  regulation  was 
on  the  right  track  but  that  some  of  its 
provisions  were  too  broad.  The 
commenters  argued  that  the  proposed 
rule  could  be  modified  and  still  meet 
the  goal  of  eliminating  trade  association 
control  of  corporate  credit  unions.  The 
Board  agrees  and  has  amended  the 
proposed  rule  as  discussed  below, 

C.  SectioB-by-Section  Analysis 

Section  704.2    Definitions 

The  final  rule  retains  the  proposed 
addition  to  the  definition  of  "corporate 
credit  union":  the  requirement  that  a 
corporate  credit  union  may  not 
condition  a  credit  union's  eligibility  to 
join  the  corporate  credit  union  on  that 
credit  union's  membership  in  any  other 
organization.  Most  of  the  commenters 


who  favored  some  regulation  in  this 
area  supported  the  amendment.  In  a  first 
step  in  providing  a  clearer  definition  of 
what  a  corporate  credit  union  is,  the 
final  rule  also  adds  two  new  elements 
to  the  definition.  These  are  that  a 
corporate  credit  union  is  chartered  by 
state  or  federal  law  as  a  credit  union  and 
that  it  provides  share  and  loan  services 
to  other  credit  unions. 

Among  the  commenters  who  favored 
some  regulation,  many  suggested  that 
the  term  "credit  union-related 
organization"  was  confusing. 
Accordingly,  that  term  has  been 
eliminated  and  replaced  with  the  term 
"trade  asso<;iation."  which  is  defined  in 
the  final  rule  to  include  entities  owned 
or  controlled  directly  or  indirectly  by  a 
trade  association.  When  used  in  the 
regulation,  "trade  association"  is 
modified  by  the  words  "credit  union." 
"Credit  union  trade  association" 
includes,  but  is  not  necessarily  limited 
to,  state  credit  union  leagues  and  league 
service  corporations,  national  credit 
union  trade  associations  and  their 
affiliates  and  service  organizations,  and 
local,  state,  and  national  special  interest 
credit  union  associations  and 
organizations. 

Section  704. 1 2(a)    Board 
Representation 

The  proposed  rule  provided  that  the 
board  was  to  be  determined  as 
stipulated  in  the  standard  federal 
corporate  credit  union  bylaws.  Some 
commenters  objected  to  requiring  state 
chartered  corporate  credit  unions  to 
comply  with  federal  bylaws.  The  Board 
is  sensitive  to  state  interests  but  believes 
it  is  critical  that  each  corporate  credit 
union  follow  election  procedures  that 
will  provide  an  opportunity  for  full 
participation  by  all  members.  At  the 
same  time,  the  Board  does  not  wish  to 
intrude  unnecessarily  on  a  state's 
prerogative,  so  the  final  rule  makes  clear 
that  state  chartered  corporate  credit 
unions  need  only  follow  the  federal 
bylaws  which  govern  elections.  These 
would  be  the  notice  provisions  of 
Article  IV,  Section  2,  and  Article  V.  both 
as  amended  in  the  final  rule.  Since  these 
bylaws  provide  for  elections  by  mail 
ballot,  with  procedures  for  nominations 
by  petition.  Section  704.12(a)(2)  of  the 
proposed  rule  has  been  deleted  as 
unnecessary. 

In  response  to  comments,  the  Board 
has  also  substantially  revised  the  other 
elements  of  propq^d  Section  704.12(a). 
The  Board  agrees  that  proposed  Section 
704.12(a)  went  beyond  preventing  trade 
association  control  and  in  fact 
prevented  individuals  who  serve  on  the 
corporate  credit  union  board  from 
serving  in  other  capacities  in  the  credit 


union  system  and,  in  addition, 
prevented  other  individuals  from  their 
credit  unions  from  serving  in  the 
system. 

Since  corporate  credit  unions  should 
exist  to  serve  the  interests  of  natural 
person  credit  unions  and  their  members, 
Section  704.12(a)(1)  of  the  final  rule 
retains  the  requirement  that  a  majority 
of  corporate  credit  union  board 
members,  including  the  chair,  must  be 
representatives  of  member  credit 
unions.  Section  704.12(a)(2)  of  the  final 
rule,  however,  only  prohibits  the  board 
chair  from  ser\'ing  in  a  trade  association, 
on  the  theory  that  the  chair  should  be 
an  individual  whose  loyalty  is  in  no 
way  divided  between  the  corporate 
credit  union  and  a  trade  association. 

Rather  than  prohibiting  the  majority 
of  board  members  who  represent 
member  credit  unions  from  any  service 
in  the  credit  union  system.  Section 
704.12(a)(3)  of  the  final  rule  simply 
prohibits  a  majority  of  board  members 
from  serving  with  a  given  credit  union 
trade  association  or  its  affiliates, 
excluding  chapters.  The  Board  believes 
that  a  corporate  credit  union's  board 
should  not  be  controlled  or  overly 
influenced  by  individuals  who 
represent  a  particular  trade  association. 

League  chapters  were  excluded  from 
the  restriction  because  individuals 
serving  as  officers  of  such  chapters 
generally  are  not  involved  in  setting 

[)olicy  or  making  decisions  for  the 
eague.  Individuals  who  serve  on  league 
committees  are  likewise  excluded 
because  the  regulation  only  applies  to 
officers,  directors,  and  employees  of  a 
trade  association.  The  proposed 
prohibition  against  a  majority  of  board 
members  ser\'ing  as  "agents"  of  a  trade 
association  has  been  deleted.  The 
provision  was  unclear  in  its  meaning 
and  unnecessary,  given  the  rule  against 
a  majority  serving  as  officers,  directors, 
or  employees  of  the  same  or  affiliated 
trade  associations. 

State  leagues  that  are  members  of  the 
Credit  Union  National  Association 
(CUNA)  are  considered  to  be  affiliated 
with  CUNA  and  with  each  other.  Thus, 
for  example,  a  five-member  corporate 
credit  union  board  could  not  have  two 
members  who  ser\e  on  the  boards  of 
different  state  leagues  and  one  member 
who  ser\'es  on  the  board  of  CUN.\.  A 
five-member  board  could,  however, 
have  two  members  who  serve  on  the 
boards  of  different  state  leagues,  and 
one  member  who  serves  on  the  board  of 
another,  unaffiliated  trade  association. 
Thus,  individual  leaders  in  the  credit 
union  system  would  retain  the  ability  to 
serve  in  various  capacities,  but  a 
corporate  credit  union  could  not  be 
dominated  by  a  given  trade  group. 
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Section  704.12(a)(4)  of  the  final  rule 
operates  to  prevent  the  limitations  of 
paragraphs  (2)  and  (3>  from  being 
circumvented  by  placing  a  seniw 
employee  of  a  credit  imion  on  a  trade 
association  board  and  a  subordinate 
employee  of  the  same  credit  union  on  a 
corporate  credit  union  board.  For 
example,  again  in  the  case  of  a  corporate 
credit  union  with  a  five-member  board, 
it  would  not  be  permissible  to  have  the 
following  combination  of  board 
members:  one  corporate  board  member 
who  also  serves  on  the  board  of  CUNA, 
one  board  member  who  also  serves  on 
the  board  of  a  state  league,  and  one 
corporate  board  member  who  is  an 
employee  of  a  credit  union  whose  CEO 
serves  on  the  board  of  a  state  league. 
This  same  example  would  become 
permissible,  however,  if  the  credit 
union  CEO  were  on  the  corporate  credit 
union  board  and  the  vice  president  were 
on  the  league  board,  or  if  either  or  both 
of  the  two  individuals  were  board 
members  at  their  natural  person  credit 
union  instead  of  employees.  This 
distinction  is  based  on  the  belief  that 
only  superior  to  subordinate  employee 
relationships  result  in  the  kind  of 
domination  that  would  subvert  the  rule. 

Section  704.12(b)(5)  of  the  final  rule  is 
a  new  requirement  which  provides  that 
in  the  case  of  any  corporate  credit  union 
whose  membership  is  comprised  of 
more  than  25%  non  credit  unions,  the 
majority  of  directors  representing 
member  credit  unions  must  be  elected 
only  by  those  member  credit  unions.  At 
least  80%  of  the  membership  of  all 
corporate  credit  unions  but  U.S.  Central 
consists  of  credit  unions. 
Approximately  60%  of  U.S.  Central's 
membership,  however,  consists  of 
individuals  or  organizations  that  are  not 
credit  unions  and  that,  for  the  most  part, 
are  officials  or  affiliates  of  CUNA, 
CUNA  Mutual,  the  World  Council  of 
Credit  Unions,  and  the  leagues.  In  the 
absence  of  some  special  rule  for  U.S. 
Central,  this  majority  would  be  able  to 
elect,  to  the  majority  of  board  seats  that 
must  be  held  by  representatives  of 
member  credit  unions,  representatives 
of  their  choosing,  thus  removing  control 
from  U.S.  Central's  member  credit 
unions. 

Other  than  requiring  the  use  of  the 
bylaw  provisions  regarding  mail  ballots 
and  nomination  by  petition,  the  Board 
will  not  prescribe  specific  procedures 
for  achieving  the  requirements  of 
Section  704.12(a).  Each  corporate  credit 
union  has  the  freedom  to  develop  its 
own  election  procedures,  subject  to  the 
requirements  of  the  rule  and  the  bylaws. 


Section  704.12(b)    Representatives  of 
Organizational  Members 

Proposed  Section  704.12(b)  has  been 
carried  through  to  the  final  rule  with  the 
addition  of  a  sentence  clarifying  that  an 
organizational  member  of  a  corporate 
credit  union  is  a  member  that  is  not  a 
natural  person.  In  response  to 
comments,  proposed  Section 
704.12(b)(2)  has  been  amended  to  make 
it  clear  that  in  filling  vacancies,  the 
board  of  a  state  chartered  corporate 
credit  union  is  free  to  use  the  credit 
union's  own  bylaws,  as  long  as  the 
substantive  requirements  of  the  rule  are 
met. 

Section  704.12(c)    Recusal  Provision 

Again,  most  commenters  who 
supported  regulation  in  the  area  of 
corporate  credit  union  governance 
agreed  with  the  proposal  to  require 
recusal  for  all  matters  involving  the 
pecuniary  interest  of  an  organization  in 
which  a  corporate  official  is  interested, 
rather  than  just  matters  where  the 
amount  in  question  exceeds  5%  of  the 
corporate's  capital.  The  final  rule  makes 
this  change.  As  noted  in  the 
supplementary  information  section  of 
the  proposed  rule,  a  healthy  and 
independent  credit  union  movement 
depends,  in  part,  on  preventing  even  the 
appearance  of  conflicts  of  interest.  A 
strong  recusal  provision  is  necessary  to 
achieve  this  goal.  Under  the  recusal 
provision,  an  individual  who  is 
interested  in  a  matter  may  not  deliberate 
or  vote  on  the  matter,  or  otherwise 
attempt  to  influence  its  outcome. 

The  final  rule  has  been  amended  to 
clarify  that  the  recusal  provision  does 
not  apply  when  the  matter  involves 
general  poUcy  applicable  to  all 
members,  rather  than  a  specific  action 
regarding  one  member,  fri  addition,  the 
word  "agent"  has  been  deleted  as  being 
vague  and  potentially  overly  broad. 

The  proposed  definition  of 
"interested"  has  been  made  final,  with 
the  clarification  that  recusal  is  only 
required  when  a  director,  committee 
member,  officer,  or  employee  of  a 
corporate  credit  union  has  a 
relationship  with  someone  and  knows 
that  that  person  has  in  interest  in  an 
entity  whose  interest  will  be  affected  by 
an  action  of  the  corporate  credit  union. 

Section  704.12(d)    Administration 

Section  704.12(d)  of  the  proposed  rule 
required  the  management  official  of  the 
corporate  credit  union  to  report  solely  to 
the  board  and  prohibited  any 
management  official,  officer,  agent,  or 
employee  of  the  corporate  credit  union 
from  being  a  management  official, 
officer,  agent,  or  employee  of  a  trade 


association.  In  response  to  comments, 
the  final  rule  prohibits  only  the  chief 
executive  offic«'  of  a  corporate  credit 
union  from  serving  as  an  employee  of  a 
trade  association. 

The  provision  was  narrowed  because 
of  the  criticism  that  prohibiting  sharing 
of  employees  and  resources  with 
leagues  or  other  organizations  would 
put  small  corporate  credit  unions  out  of 
existence.  It  was  argued  that  small 
corporate  credit  unions  have  a  place  in 
the  future  of  the  credit  union  system 
because  large,  regional  or  national 
corporate  credit  unions  may  not  devote 
as  much  time  and  resources  to 
providing  service  to  small  natural 
person  credit  unions.  To  address  this 
concern,  the  final  rule  does  not  prohibit 
sharing  of  employees  below  the  level  of 
the  chief  executive  officer  of  the 
corporate  credit  union.  The  CEO  of  the 
corporate  credit  union,  who  may  not  be 
an  employee  of  a  trade  association,  must 
report  to  the  corporate  board,  which 
cannot  be  dominated  by  persons 
associated  with  any  given  trade 
association.  With  those  restrictions  in 
place,  a  corporate  credit  union  should 
be  allowed,  based  on  its  business 
judgment,  to  share  employees  and  other 
resources  with  any  other  organization. 

To  clarify  that  the  provision  applies  to 
the  top  paid  employee  of  the  corporate 
credit  union,  not  the  chair  of  the  board, 
the  final  rule  substitutes  "chijf 
executive  officer"  for  "management 
official." 

As  discussed  earlier.  Section 
704.12(e),  the  definition  of  "credit 
union-related  organization,"  has  been 
deleted  from  the  final  rule. 

D.  Applicability  to  State  Chartered 
Corporate  Credit  Unions 

The  final  rule  applies  to  all  federally 
insured  corporate  credit  unions.  (Non 
federally  insured  corporate  credit 
unions  must  comply  with  the  rule  in 
order  to  receive  hinds  fix)m  federal 
credit  unions.)  The  Board  acknowledges 
the  strong  sentiment  against  NCUA 
applying  this  rule  to  state  chartered 
corporate  credit  unions.  The  Board's 
rationale  for  applying  this  rule  to  such 
credit  unions  is  provided  in  the  analysis 
of  Executive  Order  12612,  set  forth 
below. 

E.  Effective  Date 

This  rule  will  not  take  effect  until 
January'  1, 1996.  Board  members  in  the 
midst  of  their  terms  on  that  date  need 
not  leave  the  board,  even  if  that  means 
the  corporate  credit  union  does  not  meet 
Section  704.12(a)  of  the  rule.  Elections 
held  after  the  effective  date,  however, 
must  be  conducted  so  as  to  ^  ring  the 
corporate  credit  union  into  compliance 
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with  the  regulation.  For  example,  on  a 
nine-person  board  where  each  member 
serves  as  a  director  of  Trade  Association 
A,  members  serve  three-year  terms,  and 
three  members  are  elected  each  year,  the 
three  individuals  elected  in  1996  must 
not  serve  as  officers,  directors,  or 
employees  of  Trade  Association  A  or  its 
affiliates.  Two  of  the  individuals  elected 
in  1997  also  must  not  serve  in  those 
capacities  for  the  trade  association.  At 
that  time,  the  majority  of  the  board  will 
not  be  serving  as  officers,  directors,  or 
employees  of  the  same  or  affiliated  trade 
association,  a  condition  which  must  be 
maintained  in  subsequent  elections.  The 
requirement  for  an  independent  chair  of 
the  board  would  have  to  be  met  at  the 
earliest  possible  date,  the  1996  election 
in  this  example. 

Corporate  credit  unions  must  come 
into  compliance  with  the  other 
provisions  of  the  rule  on  the  effective 
date. 

F.  Regulatory  Procedures 

negiilatory-  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  small  credit  unions 
(those  under  $1  million  in  assets).  The 
rule  appHes  only  to  corporate  credit 
unions,  all  of  which  have  assets  well  in 
excess  of  $1  million.  Accordingly,  the 
NCUA  Board  has  determined  that  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  final  rule  does  not  impose  any 
paperuork  requirements. 

Executive  Order  126 J  2 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  It  stales. 
"Federal  action  Umiting  the  policy- 
making discretion  of  the  states  should 
be  taken  only  where  constitutional 
authority.for  the  action  is  clear  and 
certain,  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope."  The  ri.sk  of 
loss  to  federally  insured  credit  unions 
and  the  NCUSIF  caused  by  actions  of 
corporate  credit  unions  are  concerns  of 
national  scope.  The  final  rule  will  help 
ensure  that  proper  safeguards  are  in 
place  to  ensure  the  safety  and 
soundness  of  corporate  credit  unions. 

The  rule  applies  to  all  federflily 
insured  corporate  credit  unions, 
including  those  that  are  state-chartered. 
State-chartered  corporate  credit  unions 
enjoy  the  same  benefits  provided  by  the 
NCUSIF  as  do  federally  chartered 
corporate  credit  unions.  The  benefits  are 
provided  through  a  federal  system,  the 


re.sponsibility  for  which  lies  with  the 
NCUA  Board.  The  Board  believes  that 
those  who  benefit  from  the  system 
should  bear  its  burdens  equally.  The 
rule  also  affects,  indirectly,  non 
federally  insured  state-chartered 
corporate  credit  unions,  which, 
pursuant  to  12  CFR  Part  703,  must 
comply  with  the  rule  in  order  to  receive 
funds  from  federally  chartered  credit 
unions.  The  final  rule  does  not  impose 
additional  costs  or  burdens  on  the  states 
or  affect  the  states'  ability  to  discharge 
traditional  state  government  functions. 
The  Board  has  determined,  pursuant 
to  Executive  Order  12612,  that  the  final 
rule  may  have  an  occasional  direct 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Further, 
the  final  amendments  may  supersede 
provisions  of  state  law  or  regulation 
concerning  federally  insured  state- 
chartered  corporate  credit  unions. 

List  of  Subjects  in  12  CFR  Part  704 

Credit  unions.  Reporting  and  record 
keeping  requirements. 

By  the  National  Credit  Union 
Administi-ation  Board  on  November  10. 19H4. 
Becky  Baker, 
.Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  704  is  amended 
as  follows: 

PART  704— CORPORATE  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1762. 1766(a),  1781. 
and  1789. 

2.  Section  704.2  is  amended  by 
removing  thi?  definition  of  Affiliated 
organization,  revising  the  definition  of 
Corporate  credit  union,  and  adding  in 
alphabetical  order  the  definition  of 
Trade  association,  to  read  as  follows: 

§704.2    Derinitions. 

*        •        »        «        • 

Corporate  credit  union  means  an 
organization  that: 

(1)  Is  chartered  under  Federal  or  state 
law  as  a  credit  union; 

(2)  Receives  shares  from  and  provides 
loan  services  to  other  credit  unions; 

(.3)  Is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions: 

(4)  Is  designated  by  the  National 
Credit  Union  Administration  as  a 
corporate  credit  union; 

(5)  Limits  natural  person  members  to 
the  minimum  required  by  state  or 
federal  law  to  charter  and  operate  the 
credit  union;  and 


(6)  Does  not  condition  the  eligibility 
of  any  credit  union  to  become  a  member 
on  that  credit  union's  membership  in 
any  other  organization. 

***** 

Trade  association  means  an 
association  of  organizations  or  persons 
formed  to  promote  their  common 
intere-sts.  The  term  includes  entities 
owned  or  controlled  directly  or 
indirectly  by  such  an  association  but 
does  not  include  credit  unions. 
***** 

3.  Section  704.12  is  revised  to  read  as 
follows: 

§704.1-2    Representation. 

(a)  Board  representation.  The  board 
shall  be  determined  as  stipulated  in  the 
standard  corporate  federal  credit  union 
bylaws  governing  election  procedures, 
provided  that: 

(1)  At  least  a  majority  of  directors^ 
including  the  chair  of  the  board,  must 
serve  on  the  board  as  representatives  of 
member  credit  unions; 

(2)  The  chair  of  the  board  may  not 
serve  simultaneously  as  an  officer, 
director,  or  employee  of  a  credit  union 
trade  association; 

(3)  A  majority  of  directors  may  not 
.serve  simultaneously  as  officers, 
directors,  or  employees  of  the  same 
credit  union  trade  association  or  its 
affiliates  (not  including  chapters  or 
other  subunits  of  a  state  trade 
association); 

(4)  For  purposes  of  meeting  the 
requirements  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section,  an  individual  may 
not  serve  as  a  director  or  chair  of  the 
board  if  that  individual  holds  a 
subordinate  employment  relationship  to 
another  employee  who  serves  as  an 
officer,  director,  or  employee  of  a  credit 
union  trade  association; 

(5)  In  the  case  of  a  corporate  credit 
union  whose  membership  is  composed 
of  more  than  25%  non  credit  unions,  the 
majority  of  directors  serving  as 
representatives  of  member  credit 
unions,  including  the  chair,  must  be 
elected  only  by  member  credit  unions. 

(b)  Representatives  of  organizational 
members. — (1)  An  organizational 
member  of  a  corporate  credit  union  is  a 
member  that  is  not  a  natural  person.  An 
organizational  member  may  appoint  one 
of  its  members  or  officials  as  a 
representative  to  the  corporate  credit 
union.  The  representative  shall  be 
empowered  to  attend  membership 
meetings,  to  vote,  and  to  stand  for 
election  on  behalf  of  the  member.  No 
individual  may  serve  as  the 
representative  of  more  than  one 
organizational  member  in  the  same 
corporate  credit  union. 


(2)  Any  vacancy  on  the  board  of  a 
corporate  credit  union  caused  by  a 
representative  being  unable  to  complete 
his  or  her  term  shall  be  filled  by  the 
board  of  the  corporate  credit  union 
according  to  its  bylaws  governing  the 
filling  of  board  vacancies. 

(c)  Recusal  provision.— {1)  No 
director,  committee  member,  officer,  or 
employee  of  a  corporate  credit  union 
shall  in  any  manner,  directly  or 
indirectly,  participate  in  the 
deliberation  upon  or  the  determination 
of  any  question  affecting  his  or  her 
pecuniary  interest  or  the  pecuniary 
interest  of  any  entity  (other  than  the 
corporate  credit  union)  in  which  he  or 
she  is  interested,  except  if  the  matter 
involves  general  policy  applicable  to  all 
members,  such  as  setting  dividend  or 
loan  rates  or  fees  for  services. 

(2)  An  individual  is  "interested"  in  an 
entity  if  he  or  she: 

(i)  Serves  as  a  director,  officer,  or 
employee  of  the  entity: 

(ii)  Has  a  bu.sines.s,  ownership,  or 
deposit  relationship  with  the  entity;  or 

(iii)  Has  a  business,  financial,  or 
familial  relationship  with  an  individual 
whom  he  or  she  knows  has  a  pecuniary 
interest  in  the  entity. 

(3)  In  the  event  of  the  disqualification 
of  any  directors,  by  operation  of 
paragraph  (c)(1)  of  this  section,  the 
remaining  qualified  directors  present  at 
the  meeting,  if  constituting  a  quorum 
with  the  disqualified  directors,  may 
exercise,  by  majority  vote,  all  the 
powers  of  the  board  with  respect  to  the 
matter  under  consideration.  Where  all  of 
the  directors  are  disqualified,  the  matter 
must  be  decided  by  the  members  of  the 
corporate  credit  union. 

(4)  In  the  event  of  the  disqualification 
of  any  committee  member  by  operation 
of  paragraph  (c)(1)  of  this  section,  the 
remaining  qualified  committee 
members,  if  constituting  a  quorum  with 
the  disqualified  committee  members, 
may  exercise,  by  majority  vote,  all  the 
powers  of  the  committee  with  respect  to 
the  matter  under  consideration.  Where 
all  of  the  committee  members  are 
disqualified,  the  matter  shall  be  decided 
by  the  board  of  directors. 

(d)  Administration. — A  corporate 
credit  union  shall  be  under  the  direction 
and  control  of  its  board  of  directors. 
While  the  board  may  delegate  the 
performance  of  administrative  duties, 
the  board  is  not  relieved  of  its 
responsibility  for  their  performance. 
The  board  may  employ  a  chief  executive 
officer  who  shall  have  such  authority 
and  such  powers  as  delegated  by  the 
board  to  conduct  business  from  day  to 
day.  Such  chief  executive  officer  must 
answer  solely  to  the  board  of  the 
corporate  credit  union,  and  may  not  be 


an  employee  of  a  credit  union  trade 
association. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 

Appendix  to  the  Preamble  of  the  Final 
Rule 

The  document  entitled  "Corporate 
Federal  Credit  Union  Bylaws"  is 
amended  by  revising  Article  IV,  Section 
2,  and  Article  V,  Sections  1  and  2,  and 
adding  Article  V,  Section  4,  to  read  as 
follows: 

Article  IV.  Meetings  of  Members 

***** 

Section  2.  At  least  75  days  before  the  date 
of  any  annual  meeting  or  10  days  before  the 
date  of  any  special  meeting  of  the  members, 
the  recording  officer  shall  cause  written 
notice  to  be  mailed  to  each  member  at  the 
address  that  appears  on  the  records  of  this 
credit  union.  Such  notice  shall  state  the  date, 
time,  and  location  of  the  meeting  and  such 
other  information  as  the  board  of  directors 
shall  determine  consistent  with  these  bylaws. 
The  written  notice  for  the  annual  meeting 
shall  advise  the  members  of  the  deadlines  for 
elections.  Any  meeting  of  the  meml>ers. 
whether  annual  or  special,  may  be  held 
without  prior  notice,  at  any  time  or  place,  if 
all  members  entitled  to  vote  and  who  are  not 
present  at  such  meeting  shall,  in  writing, 
waive  notice  thereof,  before,  during,  or  after 
such  meeting. 


Article  V.  Elections 

Section  1.  At  least  120  days  prior  to  each 
annual  meeting  the  board  of  directors  shall 
appoint  a  nominating  committee  of  not  fewer 
than  three  from  among  the  memt)ers.  It  shall 
be  the  duty  of  the  nominating  committee  to 
nominate  at  least  one  eligible  candidate  for 
each  vacancy,  including  any  unexpired-term 
vacancy,  for  which  elections  are  being  held, 
and  to  determine  that  the  candidates 
nominated  are  agreeable  to  the  placing  of 
their  names  in  nomination  and  will  accept 
office  if  elected.  The  nominating  committee 
shall  file  its  nominations  with  the  recording 
officer  at  least  90  days  prior  to  the  annual 
meeUng,  and  the  recording  officer  shall 
notify  in  writing  all  members  eligible  to  vote 
at  least  75  days  prior  to  the  annual  meeting 
that  nominations  for  vacancies  may  also  be 
made  by  petition  signed  by  5  percent  of  the 
members  with  a  minimum  of  5  members  and 
a  maximum  of  100  members. 

The  written  notice  shall  indicate  that  the 
election  will  not  be  conducted  by  ballot  and 
there  will  be  no  nominations  from  the  floor 
when  there  is  only  one  nominee  for  each 
position  to  be  filled.  A  brief  statement  of 
qualifications  and  biographical  data  in  such 
form  as  shall  be  approved  by  the  board  of 
directors  will  be  included  for  each  nominee 
submitted  by  the  nominating  committee  with 
the  written  notice  to  all  eligible  members. 
Each  nominee  t)y  petition  shall  submit  a 
similar  statement  of  qualifications  and 
biographical  data  with  the  petition.  The 
written  notice  shall  state  the  closing  date  for 
receiving  nominations  by  petition.  The 
period  for  receiving  nominations  by  petition 


shall,  in  all  cases,  extend  at  least  30  days 
bom  the  date  the  petition  requirement  and 
the  list  of  nominating  commiuee  nominees 
are  mailed  to  all  members.  To  be  effective, 
such  nominations  shall  be  accompanied  by  a 
signed  certificate  from  the  nominee  or 
nominees  stating  that  they  are  agreeable  to 
nomination  and  will  serve  if  elected  to  office. 
Such  nominations  shall  be  filed  with  the 
recording  officer  at  least  40  days  prior  to  the 
annual  meeting. 

In  carrying  out  their  responsibilities,  the 
nominating  committee  and  board  of  directors 
must  ensure  that  the  requirements  of  12  CFR 
§  704.12(a)  are  satisfied. 

Section  2.  All  elections  shall  be 
determined  by  plurality  vote  and  shall  be  by 
mail  Iwllot  except  where  there  is  only  one 
nominee  for  each  position  to  be  filled. 
Nominations  shall  not  be  made  from  the  floor 
unless  sufficient  nominations  have  not  been 
made  by  the  nominating  committee  or  t>y 
petition  to  provide  for  one  nominee  for  each 
position  to  be  filled  or  circumstances  prevent 
the  candidacy  of  the  one  nominee  for  a 
position  to  be  filled.  Only  those  positions 
without  a  nominee  shall  be  subject  to 
nominations  from  the  floor.  In  the  event 
nominations  from  the  floor,  when  permitted 
herein,  result  in  more  than  one  nominee  for 
a  posiUon  to  be  filled,  and  when  nominations 
have  been  closed,  tellers  shall  be  appointed 
by  the  board  of  directors,  ballots  shall  be 
distributed,  the  vote  shall  be  taken  and 
tallied  by  the  tellers,  and  the  results 
announced.  When  only  one  member  is 
nominated  for  each  position  to  he  filled,  the 
chair  may  take  a  voice  vote  or  declare  each 
nominee  elected  by  general  consent  or 
acclamation  at  the  annual  meeting. 
***** 

Section  4.  Except  as  provided  in  Section  2 
of  this  article,  all  elections  shall  be  by  mail 
ballot,  subject  to  the  following  conditions. 

(a)  The  tellers  of  election  shall  be 
appointed  by  the  board  of  directors; 

(b)  Sufficient  nominations  having  t)een 
made  by  the  nominating  committee  or  by 
petition  to  provide  more  than  one  nominee 
for  any  position  to  be  filled,  the  recording 
officer  shall,  at  least  30  days  prior  to  the 
annual  meeting,  cause  printed  ballots  to  be 
mailed  to  all  members  eligible  to  vote; 

(c)  The  recording  officer  shall  cause  the 
following  materials  to  be  mailed  to  each 
eligible  voter 

(1)  One  ballot,  clearly  identified  as  such, 
on  which  the  names  of  the  candidates  for  the 
txjard  of  directors  and  the  candidates  for 
other  separately  identified  offices  or 
committees  shall  have  been  printed  in  order 
as  determined  by  the  draw  of  lots.  The  name 
of  each  candidate  shall  be  followed  by  a  brief 
statement  of  qualifications  and  biographical 
data  in  such  form  as  shall  be  approved  by  the 
board  of  directors; 

(2)  One  envelope  clearly  marked  with 
instructions  that  the  completed  twUot  shall 
be  placed  therein  and  the  envelope  sealed; 

(3)  One  identification  form  to  be  completed 
so  as  to  include  the  name,  address,  and 
account  number  of  the  voter 

(4)  One  mailing  envelope  in  which  the 
voter,  pursuant  to  instructions  provided, 
shall  insert  the  sealed  belloi  envelope  and 
the  identification  form,  and  which  shall  have 


59362   Federal  Register  /  Vol.  59.  No.  221  /  Thursday.  November  17.  1994  /  Rules  and  Regulations 


been  postage  prepaid  and  pre  addressed  for 
return  to  the  tellers  of  election; 

(5)  When  properly  designed,  one  form  can 
be  printed  that  represents  a  combined  ballot/ 
identirication  form,  and  postage  prepaid  and 
pre  addressed  retxim  envelope; 

(d)  It  shall  b«  the  duty  of  the  tellers  of 
election  to  verify,  or  cause  to  be  verified,  the 
name  and  account  number  of  the  voter 
appearing  on  the  identification  form;  to  place 
the  verified  identification  form  and  the 
sealed  ballot  envelope  in  separate  places  of 
safekeeping  pending  the  count  of  the  vole; 
and.  in  the  case  of  a  questionable  or 
challenged  identification  form,  to  retain  the 
identification  form  and  sealed  ballot 
envelope  together  until  the  verification  or 
challenge  has  been  resolved; 

(c)  Ballots  mailed  to  the  tellers  of  election 
must  be  received  by  the  tellers  no  later  than 
midnight  5  days  prior  to  the  date  of  the 
annual  meeting; 

(fl  Voting  shall  be  closed  at  the  midnight 
deadline  specified  in  subsection  (e)  hereof 
and  the  vote  shall  be  tallied  by  the  tellers  of 
election.  The  result  shall  be  verified  at  the 
annual  meeting,  and  the  board  of  directors 
shall  make  public  the  result  of  the  vote  at  the 
annual  meeting. 

IFR  Doc.  94-28367  Filed  1 1-16-94;  8:45  am] 

BILLING  COOE  7S15-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-ANE-t9;  Amendment  39- 
8861:  AD  94-07-03) 

Airworttiiness  Directives;  AlliedSignal. 
Inc.  TFE731-2A  and  -3  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  makes  a 
tiorrection  to  Airworthiness  Directive 
(AD)  94-07-03  applicable  to  certain 
AlliedSignal,  Inc.  TFE731-2A  and  -.3 
series  turbofan  engines  that  was 
published  in  the  Federal  Register  on 
April  20,  1994  (59  PR  18709).  The 
AlliedSignal.  Inc.  TFE731-2A  engine 
was  omitted  from  the  Title.  Summary, 
and  Supplementary  Information 
sections.  This  document  corrects  that 
omission.  In  all  other  respects,  the 
original  document  remains  the  same. 
EFFECTIVE  DATE:  November  17,  1994. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  AlliedSignal.  Inc.  TFE731-2A  and  -3 
series  turbofan  engines,  was  published 
in  the  Federal  Register  on  April  20. 
1994  (59  FR  18709).  The  following 
correction  is  needed: 


On  page  18709.  in  the  right  column, 
in  the  Title.  "TFE731-3  Series"  should 
read  "TFE731-2A  and  -3  Series." 

On  page  18710.  in  the  left  column,  in 
the  SUPPLEMENTARY  INFORMATION, 

"TFE731-3  series"  should  read 
'•TFE731-2A  and  -3  series." 

Issued  in  Burlington,  MA.  on  November  3, 
1994. 

Jay  ].  Pardee. 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  94-28371  Filed  11-16-94;  8:45  am] 

BILLMG  COOE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

RIN  0960-AC86 

r 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Treatment 
of  Augmented  Veterans  Benefits, 
Anderson,  et  ai.  v.  Sullivan 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  regulations  set  out 
our  policy,  under  the  supplemental 
security  income  (SSI)  program, 
regarding  the  treatment  of  veterans 
benefits  that  are  increased 
("augmented")  to  provide  for 
dependents.  The  effect  of  these 
regulations  is  to  clarify  our  treatment  of 
the  "dependent's  portion"  of  the 
veterans  benefits. 

DATES:  Effective  Date:  November  17, 
1994. 

Applicability  Dates:  The  application 
dates  of  these  final  regulations  are 
discussed  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  document — Duane 
Heaton,  Legal  Assistant.  3-B-l 
Operations  Building.  6401  Security 
Boulevard.  Baltimore,  MD  21235,  (410) 
965-8470;  regarding  eligibility  or  filing 
for  benefits — our  national  toll-fiee 
number.  1-800-772-1213. 
SUPPLEMENTARY  INFORMATION:  Section 
1612  of  the  Social  Security  Act  (the  Act) 
specifies  certain  items  that  are  included 
as  earned  and  unearned  income  under 
the  SSI  program.  Section  1612(a)(2)(B) 
provides  that  unearned  income 
includes,  among  other  things,  payments 
received  as  an  annuity,  pension, 
retirement,  or  disability  benefit, 
including  veterans  compensation  and 
pensions. 


With  regard  to  veterans  benefits,  in 
certain  situations  the  veteran  or  the 
veteran's  surviving  spouse's  benefits  are 
augmented  on  account  of  the 
dependents  of  the  veteran.  Prior  to 
November  1981.  the  Social  Security 
Administration  (SSA)  counted  the  entire 
benefit,  including  the  augmented 
portion,  as  income  to  the  veteran  or 
veteran's  sur\'iving  spouse  for  SSI 
purposes.  In  1981.  after  the  policy  was 
successfully  challenged  in  the  courts, 
SSA  changed  its  policy,  effective 
November  1,  1981,  and  published  a 
ruling  (SSR  82-31)  which  explained 
that  for  SSI  purposes  the  dependent's 
portion  of  an  augmented  veterans 
benefit  would  not  be  counted  as 
unearned  income  to  the  veteran  or  the 
veteran's  sur\'iving  spouse  but  as 
unearned  income  to  the  dependent. 

The  Anderson  Case 

SSA  was  challenged  in  Anderson,  et 
al.  v.  Sullivan,  No.  CV-88-036-GF  (D. 
Mont.,  Nov.  21, 1989).  for  not  applying 
the  policy  published  in  SSR  82-31  to  a 
nationwide  class  of  recipients  of 
veterans  pensions  known  as  "protected 
pensions."  The  protected  pensions 
under  Pub.  L.  95-588  include  pensions 
which  are  means-tested  and  paid  under 
provisions  that  predate  the  current 
"improved  pension"  program.  In 
Anderson,  the  plaintiff  was  a  veteran's 
widow  who  received  a  veterans 
protected  pension  and  SSI  disability 
benefits.  Her  pension  was  augmented 
due  to  the  presence  ofa  dependent  in 
her  household.  SSA  considered  the  full 
amount  of  the  veterans  pension, 
including  the  dependent's  portion,  is 
income  to  Mrs.  Anderson  in 
determining  the  amount  of  her  SSI 
benefits.  She  filed  suit  against  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  seeking  relief  from  our 
practice  of  counting  the  dependent's 
portion  of  her  veterans  protected 
pension  as  income  to  her.  SSA  had 
counted  this  as  income  to  her  because 
of  incomplete  information  received  from 
the  computer  match  between  the 
Department  of  Veterans  Affairs  (VA)  and 
SSA  with  regard  to  veterans  protected 
pensions.  On  November  21, 1989,  the 
court  in  Anderson  ordered  the  Secretary 
to  promulgate,  within  6  months,  interim 
final  regulations  that  provide  that  the 
augmented  portion  of  a  veterans 
pension  is  not  to  be  counted  as 
unearned  income  to  the  veteran  or  the 
veteran's  .surviving  spouse. 

Provisions  of  the  Regulations  Under 
Anderson 

Interim  final  regulations 
implementing  the  Anderson  order  were 
published  on  May  18.  1990  (55  FR 
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20598).  Consistent  with  that  order,  we 
revised  section  416.1123  of  our 
regulations,  which  sets  out  how  we 
count  unearned  income.  We  added  a 
new  paragraph  (e)  to  explain  that  if  you 
receive  a  veterans  benefit  that  includes 
an  amount  paid  to  you  because  of  a 
dependent,  we  do  not  count  as  your 
unearned  income  the  amount  paid  to 
you  because  of  the  dependent. 

The  Paxton  Case 

The  treatment  of  the  dependent's 
portion  of  an  augmented  benefit  was 
also  challenged  in  Paxton  v.  Secretary  of 
Health  and  Human  Services,  856  F.2d 
1352  (9th  Cir.  1988).  In  Paxton,  the 
plaintiff  was  an  SSI  recipient.  Mr. 
Paxton,  the  plaintiffs  husband,  received 
a  pension  from  the  VA.  In  determining 
the  amount  of  Mrs.  Paxton 's  SSI  benefit 
in  accordance  with  SSR  82-31,  SSA 
reduced  her  SSI  benefit  by  the  amount 
of  the  dependent's  portion  attributable 
to  her  from  her  husband's  veterans 
pension.  Mrs.  Paxton  filed  suit  against 
the  Secretary  seeking  relief  from  the 
practice  of  counting  as  her  unearned 
income  that  portion  of  her  husband's 
veterans  pension  that  was  attributed  to 
her. 

The  court  in  Paxton  held  that,  as 
written,  the  current  regulations  did  not 
support  counting  the  dependent's 
portion  of  the  veterans  pension  directly 
as  unearned  income  to  the  dependent. 
On  the  some  date  that  we  published  the 
interim  final  regulations  pursuant  to  the 
Anderson  court  order,  we  also 
published  an  NPRM  at  55  FR  20612  to 
clarify  our  policy  on  the  treatment  of 
augmented  benefits  to  prevent  future 
misinterpretation  of  the  regulations,  as 
occurred  in  Paxton.  Further,  we 
published  Acquiescence  Ruling  AR  90- 
1(9)  on  July  16. 1990  (55  FR  28946)  to 
reflect  the  decision  of  the  Ninth  Circuit 
in  Paxton.  Under  AR  90-1(9),  we  do  not 
count  the  dependent's  portion  of  the 
veterans  benefit  as  unearned  income  to 
the  dependent  in  the  Ninth  Circuit. 
Upon  the  effective  date  of  these 
regulations,  we  will  rescind  AR  90-1(9) 
and  supersede  SSR  82-31  with  a  ruling 
that  contains  only  the  policy  of  the 
obsoleted  SSR  82-31  that  is  not  the 
subject  of  these  regulations. 

Implementing  These  Regulations  in  the 
Ninth  Circuit 

Some  recipients  in  the  Ninth  Circuit 
may  lose  SSI  benefits  as  a  result  of  the 
rescission  of  AR  90-1(9).  To  lessen  the 
effect  of  the  rescission  on  those 
recipients,  we  will  apply  these 
regulations  to  them  only  prospectively 
upon  routine  redetermination  of 
eligibility.  While  we  realize  that,  due  to 
variances  in  the  dates  of 


redetermination,  some  of  these 
individuals  will  benefit  more  from  this 
treatment  than  others,  none  of  these 
individuals  will  lose  any  more  SSI 
benefits  than  if  these  regulations  were 
applicable  to  them  on  publication, 
rather  than  on  redetermination,  and 
most  will  lose  less.  Moreover,  since  the 
publication  date  will  not  be  used  as  the 
effective  date  of  these  regulations  for 
these  individuals,  our  implementation 
will  avoid  the  negative  consequences  of 
overpayment  determinations.  This 
method  of  implementation  was  not 
contained  in  the  NPRM.  However,  AR 
90-1(9)  was  published  subsequent  to 
the  publication  of  the  NPRM,  and 
accordingly,  the  NPRM  did  not 
contemplate  the  effect  of  the  AR's 
rescission  upon  some  recipients  to 
whom  the  AR  applied.  In  order  to  fully 
apprise  the  affected  claimants  of  the 
impact  of  these  new  rules,  we  decided 
that  the  publication  of  our  plan  for 
implementing  the  regulations 
prospectively  at  redetermination  for 
those  to  whom  AR  90-1(9)  had  been 
applied  should  be  part  of  the  final  rules. 

Public  Comment 

Both  the  interim  final  rule  and  the 
NPRM  which  were  published  on  May 
18, 1990,  provided  for  a  60-day 
comment  period.  We  received  one 
comment  in  response  to  the  NPRM  and 
it  was  relevant  to  both  the  interim  final 
rule  and  the  NPRM.  This  comment  was 
from  an  assistant  director  for  a  State 
agency  that  serves  individuals  with 
mental  retardation  and  developmental 
disabilities.  The  comment  generally 
supported  the  regulations,  but 
recommended  further  changes.  We  have 
summarized  and  responded  to  the 
comment  below. 

Comment:  The  commenter  believes 
the  proposed  regulations  may  be 
inequitable  to  those  dependents  who 
neither  receive  nor  materially  benefit 
from  their  portion  of  the  augmented 
veterans  benefit.  The  commenter  cited 
case  experience  of  dependents  living 
apart  from  the  veteran  who  did  not 
receive  any  benefit  from  their 
dependent's  portion  of  the  augmented 
veterans  benefit.  He  proposes  that  the 
regulations  also  provide  that  the 
dependent's  portion  will  not  be  counted 
as  the  dependent's  income  when  it  can 
be  documented  that  such  portion  has 
not  been  made  available  to,the 
dependent  or  that  the  dependent  has  not 
received  in-kind  income  equal  in  value 
to  the  dependent's  portion. 

Response:  We  agree  it  may  not  be 
appropriate  to  count  the  dependent's 
portion  of  the  augmented  veterans 
benefit  payment  as  income  to  the 
dependent  in  those  cases  where  the 


dependent  lives  apart  from  the  veteran 
or  the  veteran's  surviving  spouse  and 
does  not  receive  the  benefit  of  his  or  her 
portion.  If  all  or  part  of  the  dependent's 
portion  is  not  available  for  the  benefit  of 
the  dependent,  but  is  counted  as  the 
dependent's  unearned  income  for  SSI 
purposes,  he  or  she  may  experience 
hardship  and  the  inabihty  to  meet  daily 
needs.  Such  a  result  could  be  viewed  as 
inconsistent  with  the  purpose  of  the  SSI 
program  which  is  to  provide  for  the 
beneficiary's  current  needs  when  his  or 
her  income  and  resources  are  below 
specified  amounts. 

However,  where  the  dependent  lives 
with  the  veteran  or  the  veteran's 
surviving  spouse  and  the  dependent's 
augmented  portion  of  the  veterans 
benefit  is  included  in  the  veteran's  or 
the  veteran's  surviving  spouse's  check, 
we  believe  that  it  is  reasonable  to 
assume  that  the  dependent  benefits  from 
his  or  her  portion  in  this  living 
arrangement  by  the  dependent  having 
and  using,  for  example,  heat,  electricity, 
food,  and  space.  Not  only  is  it  likely  that 
the  dependent  would  be  advantaged  in 
some  way  from  living  with  the  veteran 
or  the  veteran's  surviving  spouse,  but  it 
would  be  administratively  onerous  to 
monitor  the  exact  percentage  of  food, 
electricity,  and  heat  used  by  the 
dependent  and  the  designated 
beneficiary  of  the  vet  rans  benefit  in 
order  to  document  to  what  extent  the 
augmented  portion  is  used  on  the 
support  and  maintenance  of  the 
dependent.  In  those  cases  in  which  the 
veteran  or  the  veteran's  surviving 
spouse  provides  cash  or  in-kind  support 
to  a  dependent  who  does  not  reside 
with  him  or  her.  we  will  count  such 
support  under  other  SSI  income  rules 
appropriate  to  the  nature  of  the  support. 
We  believe  that  this  interpretation  is 
consistent  with  the  statutory 
requirements  of  the  SSI  program. 

Therefore,  we  are  responding  to  this 
comment  by  revising  §  416.1123(e)(2)  to 
provide  that  the  dependent's  portion 
will  be  counted  as  the  dependent's 
unearned  cash  income  if  the  dependent 
resides  with  the  veteran  or  the  veteran's 
surviving  spouse,  or  if  the  dependent 
receives  his  or  her  own  portion  in  a 
separate  payment  fix»m  the  VA. 

The  United  States  Courts  of  Appeals 
for  the  Second,  Fourth,  Seventh,  and 
Tenth  Circuits  have  held  that  it  is 
reasonable  to  count  the  augmented 
portion  of  VA  benefits  as  unearned 
income  of  the  dependent  on  whose 
behalf  it  is  paid,  in  White  v.  Shalala,  7 
F.3d  296  (2nd  Cir.  1993),  Kennedy  v. 
Shalala.  995  F.2d  28  (4th  Cir.  1993), 
Inman  v.  Shalala,  Nos.  93-2305  and  93- 
2941  (7th  Cir.,  Julv  19, 1994),  and  Ryder 
v,  Shalala,  25  F.3d  944  (10th  Cir.  1994). 
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We  are  aware  that  the  United  States 
District  Court  for  the  Middle  District  of 
Florida  has  rejected  this  reasoning  in 
Foirv.  Shalala.  No.  90-1263-CIV-T- 
22A  (M.D.  Fla..  Aug.  2, 1993).  We  have 
sought  appellate  review  in  this  case,  but 
will  apply  the  operative  court  order 
pending  the  resolution  of  the  appeal. 

Except  for  the  changes  noted  above 
and  several  nonsubstantive  technical 
revisions,  we  are  adopting  the  rules  as 
proposed  on  May  18, 1990,  at  55  FR 
20612  and  are  restating  the  interim  Bnal 
rule  published  on  that  same  date  at  55 
FR  20598. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.0. 12866.  Thus,  they 
were  not  subject  to  0MB  review. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
reporting/recordkeeping  requirements 
requiring  0MB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  these  regulations  will 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L.  96-354,  the 
Regulatory  FlexibiHty  Act  of  1980,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.807— Supplemental  Security 
Income.) 

List  of  Subfects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure;  Aged;  Blind:  DisabiUty 
benefits:  Public  assistance  programs: 
Reporting  and  recordkeeping 
requirements:  Supplemental  Security 
Income  (SSI). 

Dated:  September  22, 1994. 
Shirley  Chater, 
Commissioner  of  Social  Security. 

Approved:  Novemljer  8,  1994. 
Donna  E.  Shalala. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Part  416  of  Chapter  III  of  Title 
20,  Code  of  Federal  Regulations,  i.s 
amended  as  follows: 

PART41&-{AMENDED] 

1.  The  authority  citation  for  Subpart 
K  of  Part  416  continues  to  read  as 
follows: 


Authority:  Sees.  1102. 1602. 1611, 1612. 
1613. 1614(0. 1621,  and  1631  of  the  Social 
Security  Act:  42  U.S.C.  1302. 1381a.  1382. 
1382a.  1382b.  1382c(f).  1382J.  and  1383:  sac. 
211  of  Pub.  L  93-66.  87  Stat.  154. 

2.  Section  416.1123(e)  is  revised  to 
read  as  follows: 

§416.1123    How  we  count  unearned 
income. 

•        •        *        •        • 

(e)  Certain  vetemns  benefits. 

(1)  If  you  receive  a  veterans  benefit 
that  includes  an  amount  paid  to  you 
because  of  a  dependent,  we  do  not 
count  as  your  imeamed  income  the 
amount  paid  to  you  because  of  the 
dependent. 

(2)  If  you  are  a  dependent  of  an 
individual  who  receives  a  veterans 
benefit  and  a  portion  of  the  benefit  is 
attributable  to  you  as  a  dependent,  we 
count  the  amount  attributable  to  you  as 
your  unearned  cash  income  if — 

(i)  You  reside  with  the  individual 
who  receives  the  veterans  benefit,  or 

(ii)  You  receive  your  own  separate 
payment  from  the  Department  of 
Veterans  Affairs. 

(FR  Doc.  94-28324  Filed  11-16-94;  8:45  am) 
BILUNa  CODE  41»»-2»-P 


Food  and  Drug  Administration 

21  CFR  Parts  510,  520.  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tetracycline  Hydrochloride 
Capsules;  Dichlorophene/Toluene 
Capsules;  Hygromycin  B  Type  B 
Medicated  Feed 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  that  reflect 
approval  of  three  new  animal  drug 
applications  (NADA's).  The  sponsors 
requested  the  withdrawals  of  approval. 
In  a  notice  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA's. 
EFFECTIVE  DATE:  November  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855.  301-594- 
0749, 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  (1)  NADA  65-467  for 
Tetracycline  Hydrochloride  Capsules 


held  by  Lemmon  Co..  650  Cathill  Rd.. 
Sellersville,  PA  18960;  (2)  NADA  119- 
844  for  Dichlorophene/Toluene 
Capsules  held  by  Banner  Pharmacaps, 
Inc.  (formerly  Pharmacaps,  Inc.).  P.O. 
Box  547. 1111  Jefferson  Ave..  Elizabeth. 
NJ  07207;  and  (3)  NADA  12^160  for 
Hygromix  0.6  (hygromycin  B  Type  B 
medicated  feed)  held  by  Nutra-Blend 
Corp..  Rt.  7.  Box  192A,  Neosho,  MO 
64850.  The  sponsors  requested 
withdrawal  of  approval  of  the  NADA's. 
This  document  amends  21  CFR  520.580. 
21  CFR  520.2345a,  and  21  CFR  558.274 
to  reflect  the  withdrawal  of  approval  of 
these  NADA's. 

Additionally,  this  document  amends 
21  CFR  510.600(c)(1)  and  (c)(2)  to 
remove  the  entries  for  Pharmacaps,  Inc.. 
because  the  firm  is  no  longer  the 
sponsor  of  any  approved  NADA's. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510,  520.  and  558  are 
amended  as  follows: 

PART  51&-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503. 
512.  701.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351.  352. 
353.  360b.  371.379e). 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entrj-  for  "Pharmacaps, 
Inc.."  and  in  the  table  in  paragraph 
(c)(2)  by  removing  the  entry  for 
"010888". 

PART  52&-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 


$520,580    [Amended] 

4.  Section  520.580  Dichlorophene  and 
toluene  capsules  is  amended  in 
paragraph  (b)(1)  by  removing  "010888,". 

§520.23458    [Amended] 

5.  Section  520.2345a  Tetracyvline 
hydrochloride  capsules  is  amended  in 
paragraph  (b)(1)  by  removing  "Nos. 
000009  and  000693"  and  replacing  it 
with  "No.  000009". 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

6.  The  authority  citation  for  21  CFR 
port  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 

360b.  371). 

§  568.274    [Amended] 

7.  Section  558.274  Hygromycin  B  is 
amended  in  paragraph  (a)(4)  by 
removing  "050568,"  and  in  the  table  in 
paragraph  (c)(1),  under  the  heading 
"Sponsor,"  in  entries  (i)  and  (ii)  by 
removing  "050568,". 

Dated:  October  31, 1994. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(PR  Doc.  94-28331  Filed  11-16-94:  845  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Arkansas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Arkansas  regulatory 
program  (hereinafter  referred  to  as  the 
"Arkaii.sas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Arkansas  proposed 
revisions  to  the  Arkansas  statute 
pertaining  to  the  small  operator's 
assistance  program  (SOAP).  The 
amendment  is  intended  to  revise  the 
Arkansas  program  to  be  consistent  with 
SMCRA  and  incorporate  the  additional 
flexibility  afforded  by  SMCRA,  as 
amended  by  the  Energy  Policy  Act  of 
1992  (Pub.  L.  102-486). 
EFFECTIVE  DATE:  November  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  H.  Moncrief.  Telephone:  (918) 
581-6430. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas 
Program 

On  November  21. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program  can 
be  found  in  the  November  21, 1980, 
Federal  Register  (45  FR  77003). 
Subsequent  actions  concerning 
Arkansas'  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12  and  904.15. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  March  31. 1993, 
Arkansas  submitted  a  proposed 
amendment  to  its  program  to  SMCRA 
(administrative  record  No.  AR-496). 
The  proposed  amendment  relates  to 
financial  assistance  to  small  operators. 
Arkansas  submitted  the  proposed 
amendment  at  its  own  initiative  with 
the  intent  of  making  its  program 
consistent  with  SMCRA,  as  amended  by 
the  Energy  Policy  Act  of  1992  (Pub.  L. 
102—486).  Arkansas  proposed  to  amend 
the  Arkansas  Surface  Coal  Mining  and 
Reclamation  Act  of  1979  at  Arkansas 
Code  Annotated  (ACA)  15-58-104(11), 
by  redefining  the  term  "small  operator," 
and  ACA  15-58-503(a)(2),  by  expanding 
the  permitting  activities  eligible  for 
funding  under  SOAP. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  22, 
1993.  Federal  Register  (58  FR  21552; 
administrative  record  No.  AR-500)  and 
in  the  same  document  opened  the 
public  comment  jjeriod  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  May  24. 1993.  No 
substantive  comments  were  received. 
The  public  hearing,  scheduled  for  May 
17, 1993,  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to, 
among  other  things,  SOAP  funding  for 
(1)  the  cost  of  the  preparation  of  the 
results  of  test  borings  and  core 
samplings  at  proposed  ACA  15-58- 
503(a)(2)(B)  and  (2)  the  development  of 
cross  section  maps  and  plans  at 
proposed  ACA  15-58-503(a)(2)(D).  In 
addition.  OSM  required  that  Arkansas 
include,  at  proposed  ACA  15-58- 
503(a)(2),  the  requirement  for  a  coal 
operator  to  reimburse  the  State  for 
SOAP  expenses  if  the  operator's  coal 
production  exceeds  the  allowable  limit. 
OSM  notified  Arkansas  of  these 


concerns  by  letter  dated  June  23, 1993 
(administrative  record  No.  AR-507). 

By  letter  dated  July  22,  1993. 
Arkansas  responded  to  OSM's  concerns 
by  submitting  revisions  to  its  proposed 
program  amendment  (administrative 
record  No.  AR-505). 

Based  upon  the  revisions  to  the 
proposed  program  amendment 
submitted  by  Arkansas,  OSM  reopened 
the  public  comment  period  in  the 
August  23, 1993,  Federal  Register  (58 
FR  44477;  administrative  record  No. 
AR-511).  The  public  comment  period 
closed  on  September  7, 1993. 

During  its  review  of  thu  revised 
amendment,  OSM  identified  concerns 
relating  to.  among  other  things,  the  coal 
operator's  liability  for  reimbursement  of 
the  cost  of  SOAP  services  at  proposed 
ACA  15-58-503(a)(2).  OSM  notified 
Arkansas  of  these  concerns  by  letter 
dated  October  19.  1993  (administrative 
record  No.  AR-513). 

By  letter  dated  August  26. 1994, 
Arkansas  responded  by  submitting 
additional  revisions  to  its  proposed 
amendment  that  replaced  in  their 
entirety  the  previously  proposed 
revisions  (administrative  record  No. 
AR-521). 

Based  upon  the  revisions  to  the 
proposed  program  amendment 
submitted  by  Arkansas,  OSM  reopened 
the  public  comment  period  in  the 
September  29, 1994,  Federal  Register 
(59  FR  49615;  administrative  record  No. 
AR-525).  The  public  comment  period 
closed  on  October  14,  1994. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Arkansas  on  March  31, 
1993,  and  as  revised  bv  it  on  July  22, 
1993,  and  August  26, 1994,  is  no  less 
stringent  than  SMCRA.  as  amended. 
Thus,  the  Director  approves  the 
proposed  amendment. 

7.  Typographical  Errors  in  Arkansas' 
Codification  at  Proposed  ACA  15-58- 
104(11)  and  ACA  15-58-503(a) 

In  its  August  26. 1994,  proposed 
amendment,  Arkansas  submitted 
proposed  revisions  at  paragraph  (12)  of 
ACA  15-58-104  and  paragraph  (c)  of 
ACA  15-58-503.  However,  in  the 
published  ACA,  the  language  that 
Arkansas  has  proposed  to  revise  occurs 
at  paragraph  (11)  of  ACA  15-58-104 
and  paragraph  (a)  of  ACA  15-58-503.  In 
addition,  in  its  proposed  amendment  as 
originally  submitted  on  March  31, 1993, 
and  subsequently  revised  on  July  22, 
1993,  Arkansas  submitted  revisions  at 
paragraph  (a)  of  ACA  15-58-503. 
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OSM  concluded  that  these 
discrepancies  occurred  as  a  result  of 
typographical  errors  and  that  Arkansas 
intended  to  propose  revisions  at  ACA 
15-58-104(11)  and  ACA  15-58-503(a) 
rather  than  at  ACA  15-58-104(12)  and 
ACA  15-58-503(c)  in  its  August  26, 
1994.  proposed  amendment.  For  this 
reason,  in  findings  Nos.  2  through  5 
below  and  elsewhere  throughout  this 
document.  OSM  addresses  Arkansas' 
proposed  revisions  at  ACA  15-58- 
104(11)  and  ACA  15-58-503(a). 

OSM  recommends  that  when 
Arkansas  promulgates  its  proposed 
amendment  as  submitted  on  August  26. 
1994,  Arkansas  correct  these 
typographical  errors  and  ensure  that  it 
promulgates  the  correct  codification  for 
the  proposed  revisions  to  the  published 
ACA. 

2,  ACA  15-58-104(1 1).  Definition  of 
"Small  Operator" 

Arkansas  proposed  revisions  to  ACA 
15-58-104(11),  redefining  "small 
operator"  to  mean 

an  operator  whose  probable  annual 
production  at  all  locations  will  not  exceed 
300.000  tons  of  coal  per  year. 

Although  there  is  no  counterpart 
definition  in  SMCRA.  Arkansas' 
proposed  definition  is  consistent  with 
section  507(c)(1)  of  SMCRA,  which 
identifies  coal  operations  that  qualify 
for  SOAP  as  those  where  the  probable 
total  annual  production  at  all  locations 
of  a  coal  surface  mining  operator  will 
not  exceed  300.000  tons.  Therefore,  the 
Director  finds  that  proposed  ACA  15- 
58-1-104(11)  is  no  less  stringent  than 
section  507(c)(1)  of  SMCRA,  and 
approves  it. 

3.  ACA  15-58-503la)(2)(A)  (i)  through 
(vi).  Permitting  Activities  Eligible  for 
Payment  Under  SOAP 

Arkansas  proposed  at  ACA  15-58- 
503(a)(2)(A)  (i)  through  (vi)  to  expand 
those  activities  associated  with  the 
development  of  a  surface  coal  mining 
and  reclamation  permit  application  that 
are  eligible  for  funding  under  SOAP.  As 
discussed  below.  Arkansas  proposed  at 
ACA  15-58-503(a)(2)(A)  (i)  through  (v) 
to  provide  funding  under  SOAP  for 
certain  permitting  activities  that  are 
included  by  reference  in  the  counterpart 
sections  507(c)(1)  (A)  through  (E)  of 
SMCRA.  And,  as  discussed  below, 
Arkansas  proposed  at  ACA  15-58- 
503(a)(2)(A)(vi)  to  provide  hinding 
under  SOAP  for  certain  permitting 
activities  that  are  substantively  identical 
to  the  permitting  activities  identified  in 
the  counterpart  section  507(c)(1)(F)  of 
SMCRA. 


a.  ACA  15-58-503(a)(2)(A).  General 
requirements  for  activities  eligible  for 
funding  under  SOAP.  Arkansas 
proposed  to  revise  ACA  15-58- 
503(a)(2)(A)  to  (l)  add  the  requirement 
that  the  activities  specified  in  proposed 
ACA  15-58-503(a){2)(A)  (i)  through  (vi) 
must  be  performed  by  a  qualified  public 
or  private  laboratory  or  such  other 
public  or  private  qualified  entity 
designated  by  Arkansas  and  (2)  delete 
the  language  that  limits  the  activities 
eligible  for  funding  under  SOAP  to  the 
determination  of  probable  hydrologic 
consequences  and  preparation  of  the 
result  of  test  borings  and  core 
samplings.  The  added  requirement  is 
substantively  identical  to  the 
requirement  concerning  qualified 
laboratories  or  entities  in  section 
507(c)(1)  of  SMCRA.  The  deletion  of  the 
language  concerning  the  activities  that 
may  be  funded  is  consistent  with 
Arkansas'  proposed  ACA  15-58- 
503(a)(2)(A)  (i)  through  (vi)  and  section 
507(c)(1)  of  SMCRA,  as  amended  by  the 
Energy  Policy  Act. 

Therefore,  the  Director  finds  that  the 
proposed  revisions  of  ACA  15-58- 
503(a)(2)(A)  are  no  less  stringent  than 
the  requirements  of  section  507(c)(1)  of 
SMCRA,  and  approves  them. 

b.  ACA  15-58-503(a)(2)(A)(i), 
Determination  of  probable  hydrologic 
consequences.  Arkansas  proposed  to 
add  a  new  paragraph  at  ACA  15-58- 
S03(a)(2)(A)(i)  that  provides  funding 
under  SOAP  for  the  costs  of  the 
determination  of  probable  hydrologic 
consequences  required  by  ACA  15-58- 
503(a)(2)(A),  including  the  engineering 
analyses  and  designs  necessary  for  the 
determination. 

Proposed  ACA  15-58-503(a)(2)(AHI) 
is  identical  to  section  507(c)(1)(A)  of 
SMCRA.  with  the  exception  that  section 
507(c)(1)(A)  of  SMCRA  references  the 
requirements  for  the  determination  of 
probable  hydrologic  consequences  at 
section  507(b)(ll)  of  SMCRA.  Arkansas' 
existing  requirements  for  the 
determination  of  probable  hydrologic 
consequences  at  referenced  ACA  15-58- 
503(a)(2)  are  substantively  identical  to 
the  requirements  at  referenced  section 
507(b)(ll)  of  SMCRA. 

Therefore,  the  Director  finds  that  the 
requirements  of  proposed  ACA  15-58- 
503(a)(2)(A)(i)  are  substantively 
identical  to  and  no  less  stringent  than 
the  requirements  of  sections 
507(c)(1)(A)  and  507(b)(ll)  of  SMCRA. 
The  Director  approves  the  proposed 
requirements. 

c.  ACA  15-58-503(a)(2)(Ai(iih 
Development  of  cross-sections,  maps, 
and  plans.  Arkansas  proposed  to  add  a 
new  paragraph  at  ACA  15-58- 
503(a)(2)(A)(ii)  that  provides  huiding 


under  SOAP  for  the  costs  of  the 
development  of  permit  application 
cross-sections,  maps,  and  plans  of  land 
to  be  affected  by  a  surface  coal  mining 
and  reclamation  permit.  Arkansas 
proposed  at  ACA  15-58-503(a)(2)(A)(ii) 
to  (1)  require  that  these  cross-sections, 
maps,  and  plans 

shall  be  prepared  by  or  under  the  direction 
of  a  qualified  registered  professional  engineer 
or  geologist  with  assistance  from  experts  in 
related  fields  such  as  land  surveying  and 
landscape  architecture, 

and  (2)  specify  certain  information  that 
must  be  depicted  in  the  cross-sections, 
maps,  and  plans. 

Section  507(c)(1)(B)  of  SMCRA 
provides  funding  under  SOAP  for  the 
costs  of  the  development  of  permit 
application  cross-isections,  maps,  and 
plans  of  land  to  be  affected  by  a  surface 
coal  mining  and  reclamation  permit. 
Section  507(c)(1)(B)  of  SMCRA 
references  the  requirements  for  the 
development  of  cross-sections,  maps, 
and  plans  at  section  507{lj)(14)  of 
SMCRA. 

Arkansas  proposed  requirements  at 
ACA  15-58-503(a)(2)(A)(ii)  that  are, 
with  one  exception,  substantively 
identical  to  the  requirements  for  cross- 
sections,  maps,  and  plans  in  section 
507(c)(1)(B)  of  SMCRA  and  referenced 
section  507(b)(14)  of  SMCRA.  The 
exception  is  that  Arkansas'  proposed 
ACA  15-58-503(a)(2)(A){ii)  does  not 
require  that  the  cross-sections,  maps, 
and  plans  be  certified  by  a  quaUfied 
registered  professional  engineer,  or 
professional  geologist  as  does  section 
507(b)(14)  of  SMCRA.  However,  in  its 
regulations  at  section  779.25(1)  of  the 
Arkansas  Surface  Mining  and 
Reclamation  Code,  Arkansas  requires 
that  all  maps  required  by  section  779.25. 
which  includes  those  same  features 
required  to  be  depicted  by  the  cross- 
sections,  maps,  and  plans  in  proposed 
ACA  15-58-503(a)(2)(A)(ii),  must  be 

prepared  by  or  under  the  direction  of  and 
certified  by  a  qualified  registered 
professional  engineer  or  professional 
geologist,  with  assistance  from  experts  in 
related  fields  such  as  land  surveying  and 
landscape  architecture  and  shall  be  updated 
as  required  by  the  Director. 

Therefore,  the  Director  finds  that  the 
requirements  of  proposed  ACA  15-58- 
503(a)(2)(A)(ii).  in  conjunction  with  the 
requirements  of  section  779.25(1)  in  the 
Arkansas  regulations,  are  substantively 
identical  to  and  no  less  stringent  than 
the  requirements  of  sections  507(c)(1)(B) 
and  507(b)(14)  of  SMCRA.  The  Director 
approves  the  proposed  requirements. 

d.  ACA  15-58-503(a)(2)(A)(iii), 
Geologic  drilling  and  .statement  of 
results  of  test  borings  and  core 
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samplings.  Arkansas  proposed  to  add  a 
new  paragraph  at  ACA  15-58- 
503(a)(2)(A)(iii)  that  provides  hmding 
under  SOAP  for  the  costs  of  geologic 
drilling  and  the  statement  of  results  of 
test  borings  and  core  samplings  from  the 
permit  area,  including  logs  of  drill 
holes;  the  thickness  of  the  coal  seam 
found,  and  analysis  of  the  chemical 
properties  of  such  coal;  the  sulfur 
content  of  any  coal  seam;  chemical 
analysis  of  potentially  acid  or  toxic- 
forming  sections  of  the  overburden;  and 
chemical  analysis  of  the  stratum  lying 
immediately  underneath  the  coal  to  be 
mined.  Proposed  ACA  15-58- 
503(a1{'2)(A)(iii)  also  provides  that  its 
provisions  may  be  waived  by  the 
Director  of  the  Arkansas  Department  of 
Pollution  Control  and  Ecology  with 
respect  to  a  specific  application  by  a 
written  determination  that  such 
requirements  are  unnecessary. 

Section  507(c)(1)(C)  of  SMCRA 
provides  for  the  funding  of  geologic 
drilling  and  the  statement  of  results  of 
test  borings  and  core  samplings  required 
by  section  507(b)(15)  of  SMCRA. 
Section  5G7(b){15)  of  SMCRA  requires 
that  a  permit  application  include  a 
statement  of  the  result  of  test  borings  or 
(xire  samplings  from  the  permit  area, 
including  logs  of  drill  holes;  the 
thickness  of  the  coal  seam  found,  and 
analysis  of  the  chemical  properties  of 
such  coal;  the  sulfur  content  of  any  coal 
seam;  chemical  analysis  of  potentially 
acid  or  toxic-forming  sections  of  the 
overburden;  and  chemical  analysis  of 
the  stratum  lying  immediately 
underneath  the  coal  to  be  mined. 
Section  507(b)(15)  of  SMCRA  also  states 
that  its  provisions  may  be  waived  by  the 
regulatory  authority  with  respect  to  the 
.«;pecific  application  by  a  written 
determination  that  such  requirements 
are  unnecessary. 

The  Director  finds  that  the 
requirements  of  proposed  ACA  l.'>-58- 
503{a)(2)(A)(iii)  are  substantively 
identical  to  and  no  less  stringent  than 
the  requirements  of  sections  507(c)(1)(C) 
and  507(b)(15)  of  SMCRA.  The  Director 
approves  the  proposed  requirements. 

e.  ACA  15-58-503(a)(2)lA)(iv), 
Collection  of  archaeological 
information.  Arkansas  proposed  to  add 
a  new  paragraph  at  ACA  15-58- 
503(a)(2)(A)(iv)  that  provides  funding 
under  SOAP  for  the  costs  of  the 
collection  of  archaeological  information 
and  any  other  historical  information 
needed  to  prepare  accurate  maf>s  to  an 
appropriate  scale  clearly  showing  all 
manmade  features  and  significant 
known  archaeological  sites  existing  on 
the  date  of  the  application  and  the 
preparation  of  plans  necessitated 
thereby. 


Section  507(c)(1)(D)  of  SMCRA 
provides  for  funding  of  the  collection  of 
archaeological  information  required  by 
section  507(b)(13)  of  SMCRA  and  any 
other  archaeological  and  historical 
information  required  by  the  regulatory 
authority,  and  the  preparation  of  plans 
necessitated  thereby.  Section  507(b)(13) 
of  SMCRA  requires  accurate  maps  that 
include  all  manmade  features  and 
significant  known  archaeologicalsites 
existing  on  the  date  of  application. 

Section  507{b)(13)  of  SMCRA  also 
requires  maps  or  plans  that  shall,  among 
other  things  specified  by  the  regulatory 
authority,  show  all  boundaries  of  the 
land  to  be  affected,  the  boundary  lines 
and  names  of  present  owneis  of  record 
of  all  surface  areas  abutting  the  permit 
area,  and  the  location  of  all  buildings 
within  1000  feet  of  the  permit  area. 
These  additional  maps  and  plans  are 
extraneous  to  the  requirements  at 
section  507(c)(1)(D)  of  SMCRA 
concerning  SOAP  hmding  for  the 
collection  of  archaeological  information. 
Therefore,  the  fact  that  these  other  maps 
or  plans  are  not  included  for  SOAP 
funding  at  proposed  ACA  15-58- 
503(a)(2)(A)(iv)  is  consistent  with  the 
provisions  for  SOAP  funding  under 
section  507(c)(1)(D)  of  SMCRA. 

Based  on  the  above  disf;ussion,  the 
Director  finds  that  the  provisions  of 
proposed  ACA  15-58-503(a){2)(A)(iv) 
are  no  less  stringent  than  the  provisions 
of  sections  507(c)(1)(D)  and  507(b)(13) 
of  SMCRA,  and  approves  them. 

f.  ACA  15-58-503(a)(2)(A)(vl.  Prehlost 
sun'evs.  Arkansas  proposed  to  add  a 
new  paragraph  at  ACA  15-58- 
503(a)(2)(A)(v)  that  provides  funding 
under  SOAP  for  the  costs  of  preblast 
surveys  requested  by  residents  or 
owners  of  manmade  dwellings  or 
.structures  within  Vz  mile  of  any  portion 
of  the  permitted  area.  Proposed  ACA 
15-58-503(a)(2)(A)(v)  also  requires  that 
the  applicant  or  permittee  shall  conduct 
the  preblast  sur\'ey  of  such  structures 
and  submit  the  survey  to  the  Director  of 
the  Arkansas  Department  of  Pollution 
Control  and  Ecology  and  a  copy  to  the 
resident  or  owner  making  the  request. 

Section  507(c)(1)(E)  of  SMCRA 
provides  for  the  funding  of  preblast 
surveys  required  by  section 
515(b)(15)(E)  of  SMCRA.  Section 
515(b)(15)(E)  of  SMCRA  requires  that, 
upon  the  request  of  a  resident  or  owTier 
of  a  manmade  dwelling  or  structure 
within  V2  mile  of  any  portion  of  the 
permitted  area,  the  applicant  or 
permittee  shall  conduct  a  preblasting 
survey  of  such  structures  and  submit  the 
survey  to  the  regulatory  authority  and  a 
copy  to  the  resident  or  owner  making 
the  request. 


The  Director  finds  that  the 
requirements  of  proposed  ACA  15-58- 
503(a)(2)(A)(v)  are  substantively 
identical  to  and  no  less  stringent  than 
the  requirements  of  sections  507((:)(1)(E) 
and  515{b)(15)(E)  of  SMCR\.  The 
Director  approves  the  proposed 
requirements. 

g.  ACA  15-58-503(aj(2llA)(vj), 
Collection  of  site-specific  resource 
information  and  production  of 
protection  and  enhancement  plans  for 
fish  and  wildlife  habitats  and  other 
environmental  values.  Arkansas 
proposed  to  add  a  new  paragraph  at 
ACA  15-58-503(a)(2)(A)(vi)  that 
provides  funding  under  SOAP  for  the 
costs  of  the  collection  of  site-specific 
resource  information  and  production  of 
protection  and  enhancement  plans  for 
fish  and  wildlife  habitats  and  other 
environmental  values. 

Arkansas"  proposed  provision  is 
substantively  identical  to  section 
.507(c)(1)(F)  of  SMCRA.  Therefore,  the 
Director  finds  that  proposed  ACA  1.5- 
58-503(3)(2)(A)(vi)  is  no  less  stringent 
than  section  507(c)(1)(F)  of  SMCRA.  and 
approves  it. 

■J.  ACAl5-58-5uJla)l2HBI.  The  Cost  of 
Training  and  the  Obligation  to  Ensure 
That  Qualified  Coal  Operators  Are 
A  mare  of  SOAP  Assistance 

Arkansas  proposed  a  new  paragraph 
at  ACA  15-58-503(a)(2){B)  concerning 
the  responsibility  to  (1)  provide  or 
assume  the  costs  of  training  coal 
operators  that  meel  the  qualifications 
under  SOAP  regarding  the  preparation 
of  permit  applications  and  complian«:e 
with  the  regulatory'  program,  and  (2) 
ensure  that  qualified  coal  operators  are 
aware  of  the  available  assistance. 

Section  507(c)(2)  of  SMCRA  states 
that  the  Secretary  of  the  Interior  shall 
provide  or  assume  the  cost  of  training 
coal  operators  that  meet  the 
qualification  stated  in  section  507(l)|1) 
of  SMCRA  concerning  the  preparation 
of  permit  applications  and  compliance 
with  the  regulatory  program,  and  shall 
ensure  that  qualified  coal  operators  are 
aware  of  the  assistance  available  under 
this  subsection.  With  two  exceptions, 
which  are  discussed  below,  proposed 
ACA  15-58-503(a)(2)(B)  is  substantively 
identical  to  section  507(c)(2)  of  SMCRA. 

The  first  exception  is  that,  at 
proposed  ACA  15-58-503(a)(2)(B). 
Arkansas  specifies  that  if  is  the 
Arkansas  Department  of  Pollution 
Control  and  Ecology's  responsibility 
rather  than  the  Secretary  of  the  hiterior's 
responsibility  to  provide  or  assume  the 
cost  of  training  operators  and  ensure 
that  operators  are  aware  of  the  available 
assistance.  OSM  is  provisionally 
interpreting  section  507(c)|2)  of  SM'TL* 
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to  specify  that  it  is  a  requirement  for 
State  regulatory  authorities  in  primacy 
states  to  assume  these  responsibiUties. 
OSM  intends  to  clarify  this  requirement 
when  it  promulgates  implementing 
rules. 

The  second  exception  is  that,  at 
proposed  ACA  15-58-503(a)(2)(B). 
Arkansas  uses  the  term  "small  operator" 
in  place  of  the  phrase  "coal  operators 
that  meet  the  qualifications  stated  in 
(section  507(c){l)r'  that  is  used  in 
section  507(c)(2)  of  SMCRA.  As 
discussed  in  flnding  No.  2  above. 
Arkansas'  proposed  definition  of  "small 
operator"  is  consistent  with  section 
507(c)(1)  of  SMCRA. 

Therefore,  the  Director  finds  that 
proposed  ACA  15-58-503(a)(2)(B)  is  no 
less  stringent  than  the  requirements  of 
section  507(c)(2)  SMCRA.  and  approves 
it. 

5.  ACA  15-58-503(a)(2HC).  An 
Operator's  Obligation  to  Reimburse  the 
Deportment  for  the  Cost  of  the  Services 
Rendered  under  SOAP 

Arkansas  proposed  a  new  paragraph 
at  ACA  15-58-503(a)(2)(C)  that  requires 
a  coal  operator  that  has  received 
assistance  under  SOAP  to  reimburse  the 
State  for  the  cost  of  the  services 
rendered  if  Arkansas  finds  that  the 
operator's  actual  and  attributed  annual 
production  of  coal  for  all  locations 
exceeds  300.000  tons  during  the  12 
months  immediately  following  the  date 
on  which  the  operator  is  issued  the 
surface  coal  mining  and  reclamation 
permit.  Proposed  ACA  15-58- 
503(a)(2)(C)  is  substantively  identical  to 
section  507(h)  of  SMCRA.  Therefore,  the 
Director  finds  that  proposed  ACA  15- 
58-503(a)(2)(C)  is  no  less  stringent  than 
section  507(h)  of  SMCRA.  and  approves 
it. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1  Public  Comments 

OSM  invited  puiblic  comments  on  the 
proposed  amendment,  but  none  were 
received  (administrative  record  Nos. 
AR-507.  AR-513,  and  AR-525. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Arkansas  program 
(administrative  record  Nos.  AR-497, 
AR-506,  and  AR-523). 


The  U.S.  Bureau  of  Land  Management 
responded  on  April  19, 1993.  that  its 
management  responsibilities  would  not 
be  impacted  by  the  proposed 
amendment  (administrative  record  No. 
AR-498). 

The  U.S.  Bureau  of  Mines  responded 
on  April  27  and  August  11. 1993.  and 
October  12, 1994,  that  it  had  no 
comments  (administrative  record  Nos. 
AR-499,  AR-508.  AR-528). 

The  U.S.  Soil  Conservation  Service 
responded  on  May  5  and  August  10. 
1993.  and  October  24, 1994,  that  it  had 
no  comments  (administrative  record 
Nos.  AR-501,  AR-5G9.  and  AR-530). 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  responded  on  May  11. 1993,  that, 
because  the  proposed  amendment 
should  provide  for  improved  fish  and 
wildlife  protection  plans  and  increased 
reclamation  efforts  on  abandoned  mined 
lands,  it  concurred  with  it 
(administrative  record  No.  AR-502). 
Additionally,  the  U.S.  FWS  re.sponded 
on  October  12.  1994,  that  it  had  no 
comments  (administrative  record  No. 
AR-527). 

The  U.S.  National  Park  Service 
responded  on  May  14,  1993.  that  it  had 
no  comments  (administrative  record  No. 
AR-503). 

The  U.S.  Forest  Service  responded  on 
May  14.  1993,  that  it  had  no  comments 
(administrative  record  No.  AR-504). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 
Pursuant  to  732.17(h)(ll)(i).  OSM  is 
required  to  solicit  comments  on  the 
proposed  amendment  from  EPA. 

None  of  the  revisions  that  Arkansas 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 

Therefore,  OSM  did  not  request  EPAs 
concurrence.  OSM  did  solicit  comments 
from  EPA  on  the  proposed  amendment 
(administrative  record  Nos.  AR-497. 
AR-506,  and  AR-523). 

EPA  responded  on  October  25. 1993. 
that  because  the  amendment 
demonstrates  legal  authority, 
administrative  capability,  and  technical 
conformity  with  controlling  National 
Pollutant  Discharge  Elimination  System 
regulations  necessary  to  maintain  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act.  as 
amended,  it  concurred  with  the 


proi>osed  amendment  (administrative 
record  No.  AR-514). 

4.  State  Historic  Presen'ation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  Nos.  AR-497. 
AR-506.  and  AR-523).  The  ACHP  did 
not  respond  to  OSM's  request. 

SHPO  responded  on  August  27, 1993, 
that,  although  the  revisions  did  not 
directly  address  cultural  resources 
i.ssues  in  Arkansas,  it  wanted  to  remind 
OSM  of  the  need  to  be  responsive  to 
section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(NHPA,  administrative  record  No.  AR- 
510).  SHPO  further  commented  that 
because  NHPA  requires  Federal 
agencies  to  give  due  consideration  to 
historic  properties  when  those  historic 
properties  may  be  affected  by  the 
undertakings  of  the  agency,  surface 
mining  activities  that  may  have  the 
resuh  of  affecting  historic  properties 
should  be  submitted  to  its  office  for 
review  and  comment  prior  to  their 
commencement. 

As  SHPO  is  award,  the  NHPA 
definition  of  "undertaking"  at  16  U.S.C. 
section  470w(7)  was  expanded  by  1992 
amendments  to  include  those  projects, 
activities,  or  programs  funded  in  whole 
or  in  part  under  the  direct  or  indire<:t 
jurisdiction  of  a  Federal  agency, 
including,  among  other  things,  "those 
subject  to  State  or  local  regulation 
administered  pursuant  to  a  delegation  or 
approval  by  a  Federal  agency"  (see  16 
U.S.C.  section  470w(7)(D)).  This  new 
statutory  language  encompasses  State 
permitting  actions  carried  out  under 
SMCRA.  As  a  result  of  the  1992  NHPA 
amendments,  OSM  has  taken  action  to 
clarify  that  the  State  permitting 
activities  are  Federal  undertakings 
subject  to  the  section  106  review  and 
consultation  requirements  of  NHPA. 
OSM.  in  conjunction  with  ACHP,  the 
National  Council  of  SHPO's,  and  others, 
has  developed  a  draft  programmatic 
Agreement  as  the  preferred  alternative 
for  implementing  OSM's  responsibilities 
under  the  1992  NHPA  amendments.  The 
draft  agreement  has  undergone  public 
review  and  the  agencies  involved  in  its 
development  are  currently  reviewing 
public  comments.  Upon  completion,  the 
agreement  will  assist  OSM,  through 
coordination  with  the  States,  in 
fulfilling  OSM's  responsibilities  under 
section  106  of  NHPA. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Arkansas'  proposed 


amendment  as  submitted  on  March  31. 
1993,  and  as  revised  on  July  22, 1993. 
and  August  26. 1994. 

The  Director  approves  the  statutes  as 
proposed  by  Arkansas  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  publia 

The  Federal  regulations  at  30  CFR 
Part  904.  codifying  decisions  concerning 
the  Arkansas  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  re\iew  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  State  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)) 


4.  Paperwork  Reduction  Act 
This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507ef  seg.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Nmember  9, 1994. 

Charies  E.  Saadberg, 

Acting  Assistant  Director.  Western  Support 
Center 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VH. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  904— ARKANSAS 

1.  The  authority  citation  for  Part  904 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  904.15  is  re\'ised  to  read  as 
follows: 

§  904.1 5    Approval  of  amendments  to  the 
Arkansas  regulatory  program. 

Revisions  to  and/or  addition  of  the 
following  provisions  of  the  Arkansas 
Surface  Coal  Mining  and  Reclamation 
Act  of  1979,  as  submitted  to  OSM  on 
March  31. 1993.  and  revised  on  July  22, 
1993.  and  August  26. 1994,  are 
approved  effective  November  17, 1994. 
Arkansas  Code  Annotated  (ACA)  15- 
58-104(11).  definition  of  "small 
operator;" 
ACA  15-58-503(a)(2)(A),  activities 
associated  with  the  development  of  a 
surface  coal  mining  and  reclamation 
permit  application  that  are  eligible  for 


funding  under  the  small  operator's 
assistance  program  (SOAP); 

ACA  15-58-503(a)(2)(B).  the 
responsibility  for  training  coal 
operators  that  meet  the  SOAP 
qualifications  regarding  the 
preparation  of  permit  applications, 
and  ensuring  that  qualified  coal 
operators  are  aware  of  the  available 
assistance:  and 

ACA  15-58-503(a)(2)(C).  an  operator's 
obligation  to  reimburse  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  for  the  cost  of  the  ser\'ices 
rendered  under  SOAP. 

IFR  Doc.  94-28444  Filed  11-16-94.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

IFRL-5106-3J 

Protection  of  Stratospheric  Ozone: 
Leak  Repair;  Partial  Stay 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Partial  stay  of  final  rule. 

SUMMARY:  This  action  promulgates  a 
temporary  stay  of  certain  federal  rules 
requiring  the  repair  and/or  retrofit  of 
appliances  containing  ozone-depleting 
substances  contained  in  the  regulations 
implementing  the  National  Recvcling 
Program.  EPA  has  already  issued  an 
action  staying  the  effectiveness  of  40 
CFR  82.156(i).  as  they  apply  to 
industrial  process  refrigeration 
equipment  only,  including  the 
applicable  compliance  dates,  for  a 
period  of  three  months,  pursuant  to 
Clean  Air  Act  section  307(d)(7)(B).  42 
U.S.C.  7607(d)(7)(B),  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration  (August  17. 1994,  59  FR 
42169). 

This  action  promulgates  a  partial  stay 
of  the  effectiveness  of  40  CFR  82.156(i), 
and  applicable  compliance  dates, 
beyond  the  three  months  pursuant  to 
Clean  Air  Act  sections  301(a)(1),  42 
U.S.C.  7601(a)(1),  but  only  to  the  extent 
necessary  to  complete  reconsideration 
(including  any  appropriate  regulatory 
action)  of  the  rules  in  question. 
DATES:  Effective  December  16.  1994. 
ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-92- 
Ot,  Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agencv.  401 
M  Street.  SW..  Washington.  DC  20460  in 
room  M-1500.  Dockets  may  be 
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inspected  from  8  a.m.  until  5:30  p.m.. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Newberg,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J).  401  M  Street, 
SW.,  Washington,  DC  20460,  (202)233- 
9729.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  The 
conter.is  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Background 

]|.  Rules  To  Be  Stayed  and  Reconsidered 

III.  Issuance  of  a  Three-Monlh  Stay 

IV.  Proposed  Additional  Temporary  Stay 

V.  Comments  Received 

VI.  Response  to  Comments 

VII.  Effective  Date 

I.  Background 

On  July  13, 1993,  the  Chemical 
Manufacturers  Association  (CMA)  sent 
to  the  United  Slates  Environmental 
Protection  Agency  (EPA)  a  petition  for 
reconsideration  of  the  Refrigerant 
Recycling  Rule,  promulgated  May  14, 
1993,  (58  FR  28660),  particularly  the 
leak  repair  provisions  under  40  CFR 
82.156(i)  as  they  concern  industrial 
process  refrigeration  equipment.'  On 
that  same  date,  CM.^  filed  a  petition  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  seeking 
review  of  this  Refrigerant  Recycling 
Rule  [Chemical  Manufacturers 
Association  v.  Browner,  et  al.,  D.C.  Cir. 
Docket  93-1444.)  As  part  of  a  settlement 
agreement  signed  by  EPA  and  the  CMA 
on  May  20,  1994,  EPA  agreed  to  propose 
changes  to  the  appropriate  sections  of 
the  rules.  A  notir:e  of  the  settlement 
agreement  was  published  on  June  14, 
1994  (59  FR  30584),  pursuant  to  the 
Clean  Air  Ad  sef.tion  113(g).  Although 
several  comments  regarding  the 
settlement  agreement  were  submitted 
during  the  notice  and  comment  period, 
none  of  them  opposed  the  settlement  or 
suggested  that  EPA  not  revise  the 
regulation. 

The  settlement  agreement  set  a  tight 
deadline  for  the  completion  of 
rulemaking,  requiring  EPA  to  propose 


'  Industrial  prot^ss  refrigeration  is  defined  in 
§82.152(g)  of  the  final  regulations  (58  /•/?  28713). 
The  definition  stales  that  "industrial  process 
mfa-igeration  means,  for  the  purposes  of  §82.156(i). 
complex  customized  appliances  used  in  the 
chemical,  pharmaceutical,  petrochemjcal  and 
ii-.anu(acturing  industries.  This  sector  also  includes 
Industrial  ice  mai.hines  and  ice  rinks." 


changes  by  December  1, 1994,2  and  to 
take  final  action  by  June  1. 1995.  EPA 
has  issued  a  temporary  stay  of 
§82.156(i)  as  it  relates  to  industrial 
process  equipment,  and  initiated 
reconsideration  of  this  provision. 

II.  Rules  To  Be  Stayed  and 
Reconsidered 

Final  regulations  published  on  May 
14, 1993  (58  FR  28660),  establish  a 
recycling  program  for  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  Together  with  the 
prohibition  on  venting  during  the 
service,  repair,  and  disposal  of  class  I 
and  class  II  substances  (see  the  listing 
notice  January  22,  1991;  56  FR  2420) 
that  took  effect  on  July  1, 1992,  these 
regulations  should  substantially  reduce 
the  emissions  of  ozone-depleting 
refrigerants.  The  petition  filed  by  the 
CMA  seeks  for  reconsideration  of  leak 
repair  provisions  under  §  82.156(i)  as 
they  relate  to  industrial  process 
refrigeration  equipment.  In  particular, 
the  petitioners  raised  concerns 
regarding  the  ability  to  repair  or  retrofit 
some  industrial  process  refrigeration 
equipment  within  the  timeframes 
established  by  the  final  rule.  CMA's 
concerns  involve  the  need  to  shut  down 
equipment  and/or  obtain  custom  buih 
parts  within  the  appropriate  timeframes. 
CMA  also  raised  the  possibility  of 
delays  caused  by  other  regulatory 
requirements  related  to  changes  at 
plants. 

EPA  has  evaluated  information 
contained  in  CMA's  petition  and  is  now 
reconsidering  the  leak  repair  provisions. 
Moreover,  EPA  believes  that  this 
information  warrants  review  and 
response  pursuant  to  section 
307(d)(7)(B)  of  the  Clean  Air  Act.  In 
order  to  review  and  evaluate  the  ability 
of  the  owners  and  operators  of 
industrial  process  refrigeration 
equipment  to  comply  with  the  leak 
repair  provisions  when  extenuating 
circumstances  exist.  EPA  will 
reconsider  the  regulator\'  requirements 
applicable  to  repairing  leaks  in 
accordance  with  section  307(d)  of  the 
Clean  Air  Act. 

in.  Lssuance  of  a  Three-Month  Stay 

On  August  17,  1994,  EPA  i-ssued  a 
three-month  administrative  stay 
effective  September  16, 1991,  of 
provisions  of  §  82.156(i)  as  they  apply  to 
industrial  process  refrigeration 
equipment,  including  all  applicable 


compliance  dates.  These  provisions  had 
been  promulgated  as  final  federal  rules 
requiring  the  reduction  of  emissions  of 
ozone-depleting  substances  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment  (August  17, 1994,  59  FR 
42169).  EPA  is  reconsidering  these 
rules,  as  discussed  above  and,  following 
the  notice  and  comment  procedures  of 
section  307(d)  of  the  Clean  Air  Act,  will 
take  appropriate  action.^ 

IV.  Proposed  Additional  Temporary 
Stay 

EPA  will  not  be  able  to  complete  the 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  stayed  by  the  Administrator 
within  the  three-month  period  exnressly 
provided  in  section  307(d)(7)(B).  That 
stay  will  expire  on  December  16, 1994. 
Therefore,  EPA  believes  it  is  appropriate 
to  extend  temporarily  the  stay  of  the 
effectiveness  of  the  leak  repair 
requirements  for  industrial  process 
refrigeration  and  applicable  compliance 
dates  from  December  16, 1994,  until 
EPA  completes  final  rulemaking  action 
upon  reconsideration. 

Because  the  settlement  agreement 
between  EPA  and  CMA  set  a  tight 
deadline  for  the  completion  of  the 
rulemaking,  EPA  is  reconsidering  the 
rules  in  question  as  expeditiously  as 
practicable.  However,  EPA  will  liol  he 
able  to  complete  the  reconsideration 
process  during  the  three-month 
administrative  stay  of  these  regulations. 
EPA  will  not  be  able  to  i.ssue  proposed 
action,  seek  public  comment,  and  take 
final  action  before  the  temporary'  slay 
expires  on  December  16,  1994. 

As  proposed,  this  action  will  only 
remain  effective  to  the  extent  necessary 
to  complete  reconsideration  of  the  rules 
in  question.  The  settlement  agreement 
between  EPA  and  CMA  expressly 
requires  that  final  action  regarding 
reconsideration  be  signed  by  June  1, 
1994.  Therefore,  the  stay  would  expire 
when  the  final  action  regarding  the 
reconsideration  of  the  leak  repair 
requirements  become  effective. 

V.  Comments  Received 

EPA  received  five  comments 
concerning  the  proposal  to  extend  the 


'The  settlement  agreement  originally  specified 
that  a  proposal  be  signed  by  September  1, 1994. 
Through  a  subsequent  modification  to  the 
settlement  agreement  this  date  was  revised. 


'If,  after  reconsideration  of  these  provisions,  EPA 
determines  that  it  is  appropriate  to  impose  leak 
repair  requirements  that  are  stricter  than  the 
existing  rules,  EPA  will  prupose  an  adequate 
compliance  period  from  the  date  of  final  action  on 
reconsideration.  EPA  will  seek  to  ensure  that  the 
affected  parties  are  not  unduly  prejudiced  by  the 
Agency's  reconsideration.  Any  EPA  proposal 
regarding  changes  to  the  leak  repair  requirements 
and  the  appropriate  compliance  period  would  be 
subject  to  the  notice  and  comment  procedures  of 
Clean  Air  Act  section  307(d). 


administrative  stay  beyond  the  three 
months  expressly  provided  in  section 
307(d)(7KB).  All  the  commenters  agreed 
with  the  need  for  such  an  extension. 
Two  comments  discussed  some  of  the 
specific  reasons  why  it  is  not  practical 
for  the  owners  and  operators  of 
industrial  process  refrigeration 
equipment  to  comply  with  the 
requirements  originally  promulgated 
under  §  82.156(i).  The  reasons  included, 
but  were  not  limited  to: 

— the  need  for  a  process  shutdown  in 

order  to  complete  certain  repairs; 
— delays  stemming  from  compliance 
with  other  applicable  federal,  state,  or 
local  regulations;  and 
— the  inability  to  receive  the  necessary 
parts  and/or  appropriate  replacement 
refrigerant  within  the  specified  times. 
In  addition,  one  commenter  addressed 
the  need  for  a  stay  to  ensure  that  no 
enforcement  action  was  initiated  by 
EPA  or  undertaken  in  response  to 
citizjen  suits,  during  the  reconsideration 
of  the  leak  repair  requirements.  The 
commenter  was  particularly  concerned 
with  the  potential  for  unfair  imposition 
of  penalties  during  the  pendency  of  the 
reconsiderition.  The  commenter  stated 
that  while  compliance  personnel  may 
have  been  advised  of  the  settlement 
agreement,  they  are  not  legally  required 
to  refrain  from  imposing  penalties. 
Penalti^p  stemming  from  actions 
undertaken  during  reconsideration 
could  be  substantial. 

VI.  Response  to  Comments 

EPA  agrees  with  the  five  commenters 
concerning  the  need  for  a  stay.  EPA 
believes  that  it  is  essential  to  continue 
staying  the  effectiveness  of  §  82.156(i) 
and  the  applicable  compliance  dates,  as 
these  provisions  relate  to  industrial 
process  refrigeration  equipment  only. 
Therefore,  through  this  action,  EPA  is 
extending  the  stay  of  §  82.156(i)  and  the 
applicable  compliance  dates,  for 
industrial  process  refrigerant  only,  until 
EPA  completes  reconsideration  of  these 
regulations  in  accordance  with  the 
settlement  agreement  reached  between 
EPA  and  CMA.  This  stay  will  expire 
when  the  final  action  regarding 
§  82.156(1)  and  compliance  dates,  with 
respect  to  industrial  process 
refrigeratitMi  equipment  are  completed 
and  effective. 

Based  on  internal  Agency  review,  the 
regulatory  language  of  this  stay  has  been 
slightly  modified  for  purposes  of 
clarification. 

VII.  Effective  Date 

This  action  will  become  effective  on 
December  16, 1994,  the  date  on  which 
the  administrative  stay  expires. 


List  of  Subjects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Chemicals.  Chlorofluorocarbons, 
Exports,  Hydrochlorofluorocarbons. 
Imports,  Interstate  commerce, 
Nonessential  products,  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Date±  November  4, 1994. 
Carol  M.  Browner, 

Administrator. 

Part  82.  chapter  I.  title  40.  of  the  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601.  7671- 
7671q. 

2.  Section  82.156  is  amended  by 
revising  paragraph  (i)(5)  to  read  as 
follows: 

§  82.1 56    Required  practices. 

•         *         •       .  *         » 

(0*  •  • 

(5)  Rules  stayed  for  reconsideration. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of  the  40 
CFR  82.156(i)(l).  (i)(3).  and  (i)(4)  as 
these  provisions  apply  to  industrial 
process  refrigeration  equipment  only  is 
stayed  from  December  16, 1994,  until 
the  EPA  takes  final  action  on  its 
reconsideration  of  these  provisions.  EPA 
will  publish  any  such  final  action  in  the 
Federal  Register. 

IFR  Doc.  94-28295  Filed  11-16-94.  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  52e 

RIN  0905-AE25 

National  Heart,  Lung,  and  Blood 
Institute  Grants  for  Prevention  and 
Control  Projects 

AGENCY:  National  Institutes  of  Health, 
Public  Heahh  Service,  HHS. 
action:  Final  rule. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  is  amending  the 
regulations  governing  grants  awarded  by 
the  National  Heart,  Lung,  and  Blood 
Institute  (NHLBI)  for  prevention  and 
control  projects  in  order  to  conform  the 


regulations  to  minor  changes  made  to 
the  NHLBI  authority  by  the  NIH 
Revitalization  Act  of  1993  and  add  a 
reference  to  the  NIH  policy  on  the 
inclusion  of  women  and  minorities  as 
subjects  in  clinical  research. 
EFFECTIVE  DATE:  This  amendment  is 
effective  on  November  17.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  Moore.  Regulator)-  Affairs 
Officer,  National  Institutes  of  Health. 
Building  31,  Room  3B11.  9000  RockviHe 
Pike,  Bethesda,  Mar>land  20892-0001. 
telephone  (301)  496^2832  (this  is  not  a 
toll-free  number). 

SUPR.EMENTARY  INFORMATION:  Section 
419  of  the  PHS  Act  authorizes  NHLBI  to 
make  prevention  and  control  grants. 
Section  505  of  the  NIH  Revitalization 
Act  of  1993,  which  was  enacted  on  June 
10,  1993,  amended  section  419  of  the 
Public  Health  Service  (PHS)  Act  by 
making  minor  changes  to  the  NHLBI 
Prevention  and  Control  authority.  The 
NIH  Revitalization  Act  of  1993  also 
added  section  492B  to  the  PHS  Act 
which  requires  the  Director  of  NIH,  in 
conjunction  with  the  Director  of  the 
Office  of  Research  on  Women's  Health 
and  the  Director  of  the  Office  of 
Research  on  Minority  Health,  to 
establish  guidelines  on  the  inclusion  of 
women  and  minorities  as  subjects  in 
clinical  research  supported  by  NIH.  In  a 
notice  published  in  the  Federal  Register 
of  March  28, 1994  (59  FR  14508),  NIH 
announced  the  establishment  of  those 
guidelines.  Additionally,  in  a  notice 
published  in  the  Federal  Register  of 
March  7, 1994  (59  FR  10648),  the. 
Assistant  Secretary  for  Health 
enunciated  PHS  policy  concerning  the 
establishment  and  maintenance  of  a 
smoke-free  workplace  and  the 
promotion  of  the  non-use  of  tobacco 
products  by  recipients  of  PHS  grants. 
Further,  Public  Law  103-227,  enacted 
on  March  31, 1994.  prohibits  smoking  in 
certain  facilities  in  which  minors  will 
be  present.  The  Department  of  Health 
and  Human  Services  is  now  preparing 
to  implement  the  provisions  of  that  law. 
Until  those  implementation  plans  are  in 
place,  PHS  continues  to  strongly 
encourage  all  grant  recipients  to  pro\'ide 
a  smoke-free  workplace  and  promote  the 
nonuse  of  all  tobacco  products. 

We  are  amending  regulations  at  42 
CFR  part  52e  governing  grants  for 
prevention  and  control  projects  to  refer 
to  the  NIH  policy  on  the  inclusion  of 
women  and  minorities  as  subjects  in 
clinical  research,  and  to  make  minor 
changes  in  the  NHLBI  Prevention  and 
Control  authority.  Specifically,  we  are 
amending  §  52.8  by  adding  the  word 
"policies"  to  the  heading  and  amending 
the  text  of  §  52e.8  by  adding  reference 
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to  the  new  NIH  guidelines  on  the 
inclusion  of  women  and  minorities  as 
subjects  in  clinical  research.  We  are  also 
revising  paragraphs  (a)(1)  and  (b)  of 
§  52e.l  to  conform  them  to  amended 
section  419  of  the  PHS  Act. 

Notice,  public  comment,  and  delayed 
effective  date  procedures  are  being 
waived  for  this  amendment  based  on  a 
flnding  of  good  cause.  These  procedures 
for  ensuring  public  participation  in  the 
rulemaking  process  and  time  for 
compliance  are  unnecessary  because  the 
substantive  changes  have  already  been 
made  by  the  NIH  Revitalization  Act  and 
this  technical  amendment  changes  the 
regulation  to  conform  with  the  statutory 
changes.  Similarly,  the  addition  of  a 
reference  to  a  recently  issued  policy 
does  not  impose  any  new  substantive 
requirements  upon  applicants. 

The  following  statements  are 
provided  for  information  of  the  public. 

Regulatory  Impact  Statement 

Executive  Order  12866  of  September 
30,  1993,  Regulator}'  Planning  and 
Review,  requires  us  to  prepare  an 
analysis  for  any  rule  that  meets  one  of 
the  E.0. 12866  criteria  for  a  significant 
regulatory  action;  that  is,  that  may — 

Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competitk)n,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal,  governments,  or  communities; 

Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

Materially  alter  the  budgetary  impact 
of  grants,  user  fees,  or  loan  programs  or 
the  rights  and  obligations  of  recipients 
thereof;  or 

Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.O.  12866. 

In  addition,  we  prepare  a  regulatory 
flexibility  analysis,  in  accordance  with 
the  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  chapter  6),  if  the  rule  is  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

For  the  reasons  outlined  below,  we  do 
not  believe  this  rule  is  economically 
significant  nor  do  we  believe  that  it  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  rule  is  not  inconsistent 
with  the  actions  of  any  other  agency. 

This  rule  makes  minor  changes  to 
conform  existing  regulations  to  the 
current  statute  and  to  refer  to  a  recently 
issued  NIH  policy.  While  these  grants 
benefit  those  segments  of  the  public 
afflicted  by  heart,  blood  vessel,  lung, 
and  blood  diseases,  and  community- 


based  and  population-based  programs 
carried  out  in  cooperation  with  other 
Federal  agencies,  with  public  health 
agencies  of  State  or  local  governments, 
with  nonprofit  private  entities  that  are 
community-based  health  agencies,  or 
with  other  appropriate  public  or  non- 
profit private  entities,  these  grants  do 
not  have  a  significant  economic  or 
policy  impact  on  a  broad  cross-section 
of  the  public.  Furthermore,  this  rule 
would  only  affect  those  few  institutions 
interested  in  obtaining  financial 
assistance  to  carry  out  authorized 
prevention  and  control  projects,  subject 
to  the  normal  accountability 
requirements  for  grant  funds.  No  entity 
is  obligated  to  apply  for  grant  support. 

For  these  same  reasons,  we  certify  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  that  a 
regulatory  flexibility  analysis  is  not 
required. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbered  programs  affected  by 
this  rule  are: 

93.837— Heart  and  Vasailar  Diseases 

Research 
93.838 — Lung  Diseases  Research 
93.839 — Blood  Diseases  and  Resources 

Research 

List  of  Subjects  in  42  CFR  Part  52e 

Grant  programs— Health;  Health; 
Medical  research. 

Dated:  October  28. 1994. 
Philip  R.  Lee, 
Assistant  Sfxretary  for  Health. 

Approved:  November  8, 1994. 
Donna  E.  Shaiala, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  part  52e  of  title  42  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  set  forth  below. 

PART  52e— NATIONAL  HEART,  LUNG, 
AND  BLOOD  INSTITUTE  GRANTS  FOR 
PREVENTION  AND  CONTROL 
PROJECTS 

1.  The  authority  citation  for  part  52e 
continues  to  read  as  follows: 

Authority:  42  U.S.C  216,  285b-l. 

2.  In  §  52e.l  paragraphs  (a)(1)  and  (b) 
are  revised  to  read  as  follows: 

S  52e.l    To  wttat  programs  do  tttese 
regulations  apply? 

(a)*  *  • 

(1)  Demonstrate  and  evaluate  the 
effectiveness  of  new  techniques  or 
procedures  for  the  prevention  and 
control  of  heart,  blood  vessel,  lung,  and 
blood  diseases,  with  special 
consideration  given  to  the  prevention 


and  control  of  these  diseases  in 
children,  and  in  populations  that  are  at 
increased  risk  with  respect  to  such 
diseases; 

(2)*  •  • 

(3)*  •  * 

(b)  For  purposes  of  this  part, 
prevention  and  control  projects  shall 
include  community-based  and 
population-based  programs  carried  out 
in  cooperation  with  other  Federal 
agencies,  with  public  health  agencies  of 
State  or  local  governments,  with 
nonprofit  private  entities  that  are 
community-based  health  agencies,  or 
with  other  appropriate  public  or 
nonprofit  private  entities. 

3.  Section  52e.8  is  amended  by  adding 
the  words  "and  policies"  to  the  heading 
following  the  word  "regulations"  and, 
immediately  after  the  reference  to  the 
PHS  Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals,  by  adding  as  the 
last  item  a  reference  to  the  NIH 
Guidelines  on  the  Inclusion  of  Women 
and  Minorities  as  Human  Subjects  in 
Clinical  Research,  to  read  as  follows: 

§  52e.8    Ottier  HHS  regulations  and  policies 
tttat  apply. 

•         •         •         •         * 

59  FR  14508  (as  republished  March 
28,  1994),  as  may  be  amended,  or  its 
successor — NIH  Guidelines  on  the 
Inclusion  of  Women  and  Minorities  as 
Subjects  in  Clinical  Research. 

|FR  Dw;.  94-28323  Filed  11-16-94;  8:45  am| 
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Health  Care  Financing  Administration 

42  CFR  Parts  435  and  436 

Medicaid 

Administration  for  Children  and 
Families 

45  CFR  Part  233 
RIN  0970-AA07 

Aid  to  Families  With  Dependent 
Children;  Extension  of  Medicaid  When 
Support  Collection  Results  in 
Tenmination  of  Eligibility 

AGENCIES:  Administration  for  Children 

and  Families  (ACF)  and  Health  Care 

Financing  Administration  (HCFA), 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  These  final  rules  interpret 
section  20  of  the  Child  Support 
Enforcement  Amendments  of  1984,  as 
amended  by  section  303(e)  of  the  Family 
Support  Act  of  1988,  and  section  8003 
of  the  Omnibus  Budget  Reconciliation. 
Act  of  1989.  The  1984  law  extended 


Medicaid  coverage  for  a  period  of  four 
months  to  certain  dependent  children 
and  adult  relatives  who  become 
ineligible  for  Aid  to  Families  with 
Dependent  Children  (AFDC)  as  a  result, 
wholly  or  partly,  of  the  collection  or 
increased  collection  of  child  or  spousal 
supptMt  under  title  IV-D  of  the  Social 
Security  Act  (the  Act).  The  regulations 
are  applicable  to  the  AFDC  and 
Medicaid  programs  in  all  jurisdictions. 
EFFECTIVE  DATE:  November  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACTr 
AFDC:  Mr.  Mack  Storrs.  ACF/OFA  5th 

Floor.  370  L'Enfant  Promenade  S.W., 

Washington,  DC  20447,  telephone 

(202)  401-9289. 
Medicaid:  Mr.  Marines  T.  Svolos,  HCFA 

Room  323,  East  High  Rise  Building, 

6325  Secin-ity  Boulevard.  Baltimore. 

Maryland  21207,  telephone  (410) 

966-4451. 

SUPPLENKNTARY  INFORMATION: 
Statutory  Authority 

Section  20  of  the  Child  Support 
Enforcement  Amendments  of  1984 
(Public  Law  98-378)  amended  both  the 
AFDC  and  Medicaid  titles  of  the  Act. 
Title  IV-A  (AFDC)  was  amended  by 
adding  a  new  paragraph  (h)  to  section 
406  of  the  Act.  This  new  paragraph 
provides  that:  "(ejach  depend«at  child 
and  each  relative  with  whom  such  a 
child  is  living  (including  the  spouse  of 
such  relative  as  described  in  subsection 
(b)),  who  becomes  ineligible  for  aid  to 
families  with  dependent  children  as  a 
result  (wholly  or  partly)  of  the 
collection  or  increased  collection  of 
child  or  spousal  support  under  Part  D. 
and  who  has  received  such  aid  in  at 
least  three  of  the  six  months 
immediately  preceding  the  month  in 
which  such  ineligibility  begins,  shall  be 
deemed  to  be  a  recipient  of  aid  to 
families  with  dependent  children  for 
purposes  of  title  XIX  for  an  additional 
four  calendar  months  beginning  with 
the  month  in  which  such  ineligibility 
begins." 

Section  20  of  Public  Law  98-378  also 
amended  section  1902(a)(10(A)(i)(I)  to 
require  Medicaid  coverage  of  eligible 
individuals  pursuant  to  section  406(h) 
of  the  Act.  Both  amendments  apply  only 
to  those  individuals  who  became 
ineligible  for  AFDC  on  or  after  August 
16, 1984,  the  date  of  enactment  of 
Public  Law  98-378,  and  before  October 
1, 1988,  and  who  received  AFDC  in  at 
least  three  of  the  six  months 
immediately  preceding  the  month  of 
ineligibility. 

Section  303(e)  of  the  Family  Support 
Act  of  1988  (Public  Law  100-485) 
amended  section  20  of  the  Child 
Support  Enforcement  Amendments  of 


1984  to  extend  for  one  year,  through 
September  30, 1989.  the  authority  of 
this  provision.  Section  8003  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Public  Law  101-239)  removed  the 
sunset  date  for  this  section,  thus  making 
it  a  permanent  provision  of  the  Act. 

Notice  of  Proposed  Rulemaking 
(NPRM)  . 

A  NPRM  was  published  in  the 
Federal  Register  on  November  27, 1992 
(57  FR  56294),  amending  45  CFR  Part 
233  and  42  CFR  Parts  435  and  436  to  set 
forth  the  circumstances  under  which 
individuals  become  eligible  for  the  fbur- 
m(mth  period  of  extended  Medicaid 
coverage  because  they  have  lost  AFDC 
as  a  result  (wholly  or  partly)  of  the 
collection  or  increased  collection  of 
child  or  spousal  support.  The  proposed 
rules  interpreted  the  statute  to  require 
either  the  new  receipt  of,  or  an  increase 
in,  the  collection  of  child  or  spousal 
support  which  renders  the  family 
ineligible  for  AFDC. 

As  required  by  statute,  the  proposed 
rules  provide  that  individuals  must 
have  received  AFDC  in  at  least  three  of 
the  six  months  immediately  preceding 
the  month  in  which  AFDC  ineligibility 
begins  in  order  to  qualify  for  the 
extended  Medicaid  coverage.  As  we 
pointed  out  in  the  preamble  to  the 
proposed  rules,  individuals  who  do  not 
actually  receive  an  AFDC  payment  for 
any  month  because  of  the  rounding  of 
the  payment  amount  to  zero,  the 
recoupment  of  an  overpayment,  or  the 
elimination  of  payments  for  those  who 
are  eligible  for  amounts  less  than  $10 
are  deemed  to  be  AFDC  recipients  for 
that  month  for  purposes  of  determining 
eligibility  for  continued  Medicaid 
coverage  under  this  provision. 

Also  under  the  proposed  rules, 
continued  Medicaid  under  this 
provision  ends  for  any  individual  family 
member  who  moves  to  another  State.  In 
the  preamble  to  the  proposed  rules,  we 
stated  that  Medicaid  ends  effective  with 
the  month  following  the  month  the 
individual  moves  to  the  new  State. 
Although  benefits  end  when  an 
individual  moves  to  another  State, 
eligibility  can  be  reinstated  in  the  State 
in  which  he  or  she  was  «ititled  to  the 
extended  ccrverage  if  the  individual  re- 
establishes residence  there  before  the 
end  of  the  four-month  period.  It  was  the 
Department's  view  that  extended 
Medicaid  benefits  are  available  only  in 
the  State  in  which  the  family  became 
ineligible  for  AFDC  benefits.  For 
example,  if  a  family  moved  to  another 
State  in  March,  the  first  month  of  the 
extended  period,  and  moved  back  in 
May,  the  third  month  of  the  extended 
period,  they  would  be  eligible  for 


exteiKied  Medicaid  benefits  for  the 
months  of  May  and  June. 

The  preamble  to  the  proposed  rules 
reco^ized  that  States  require  collection 
of  support  made  by  absent  parents  and 
spouses  to  be  paid  directly  to  the  TV-D 
agency.  Nevertheless.  AFDC  recipients 
occasionally  receive  child  or  spousal 
support  directly.  Because  current 
regulations  require  that  these  pavTnents 
must  t)e  turned  over  to  the  IV-D  agency 
we  consider  direct  payments  which  are 
properly  turned  over  to  the  IV-D  agency 
to  be  collections  of  support  for  the 
purposes  of  this  provision.  TTnis. 
extended  Medicaid  coverage  will  be 
provided  when  collections  of  child  or 
spousal  support  are  received  by  the 
eligible  assistance  tmit  and  are  turned 
over  to  the  FV-D  agency  if  these 
payments  result  (wholly  or  partly)  in  the 
loss  of  AFDC. 

The  proposed  rules  indicated  that 
section  406(h)  of  the  Act  provides 
certain  indi^^duals  with  extended 
Medicaid  if  they  lose  AFDC  eligibility 
"as  a  resuh  (wholly  or  partly)  of  the 
collection  or  increased  collection  of 
child  or  spousal  support  •  •  •" 
(emphasis  added).  They  separately 
specified  the  circumstances  under 
which  AFDC  ineligibility  would  be 
considered  to  be  due  "wholly"  to  a 
collection  and  when  they  would  be 
considered  to  be  due  "partly"  to  a 
support  collection.  They  also  discussed 
at  length  examples  of  cases  in  which  the 
child  or  spousal  support  collection 
"wholly"  or  "partly"  affected  the 
family's  AFDC  eligibility  and  made  a 
clear  distinction  between  the  "wholly" 
or  "partly"  cases. 

Our  interpretation  of  Congressional 
intent  as  it  relates  to  the  term  "wholly" 
or  "partly"  limits  the  Medicaid 
extension  under  this  provision  to  cases 
where  ineligibility  can  be  attributed,  at 
least  partly,  to  the  initiation  of  or  an 
increase  in  the  amount  of  a  child  or  • 
spousal  support  collection.  The 
proposed  and  final  regulations  both 
reflect  our  position  that  the  collection  of 
support  must  actually  cause  or  actively 
contribute  to  ineligibility  for  AFDC. 
even  if  there  are  other  factors  which  also 
contribute  to  ineligibility  or  could 
simuhaneously  cause  it. 

The  proposed  rules  provided  that 
extensions  of  Medicaid  eligibility 
pursuant  to  expiration  of  the  earnings 
disregards  as  set  forth  in  45  CFR 
233.20{a)(14)  or  pursuant  to  section 
303(a)  of  the  Family  Support  Act  of 
1988  (PL.  100-485)  are  not  affected  by 
this  provision.  Thus,  if  a  family  is 
entitled  to  extended  Medicaid  as  a 
result  of  earned  income  under  section 
303(a)  and  is  also  simultaneously 
entitled  to  extended  Medicaid  as  a 
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result  of  the  initiation  of  or  a  change  in 
the  amount  of  the  child  or  spousal 
support  collection,  the  assistance  unit 
would  be  entitled  to  the  full  twelve- 
month extension  of  Medicaid  available 
under  the  section  303(a)  transitional 
provision  if  it  meets  the  requirements  of 
section  1925  of  the  Act.  However,  the 
periods  run  concurrently  so  that  one 
extended  period  cannot  be  delayed  until 
the  end  of  the  other  extended  period. 

Response  to  Specific  Individual 
Comments 

We  received  five  comments  on  the 
proposed  rules.  Three  were  from  State 
government  agencies,  one  was  from  an 
advocacy  group  and  one  was  from  a 
health  services  organization.  A 
discussion  of  these  comments  and  our 
responses  follows. 

Comment:  One  advocacy  group 
requested  that  the  Department  clarify 
the  definition  of  support  collections 
which  would  trigger  entitlement  to 
extended  Medicaid  coverage.  It 
recommended  that  the  change  must  be 
in  the  amount  of  support  collected.  The 
advocacy  group  was  concerned  that  the 
language  in  the  discussion  of  the 
proposed  regulations  referring  to  an 
increase  in  the  "ongoing  support 
payment"  may  be  read  as  referring  to  an 
increase  in  the  amount  the  absent  parent 
has  to  pay.  rather  than  an  increase  in  the 
amount  which  is  collected  in  a  given 
month. 

Response:  We  have  eliminated  any 
reference  to  an  increase  in  an  "ongoing 
support  payment."  We  believe  this  will 
eliminate  any  confusion  between 
support  ordered  and  support  collected. 
The  amount  of  support  ordered  is  not 
material  when  establishing  eligibility  for 
extended  benefits.  This  eligibility  is 
based  on  the  amount  of  support  which 
is  collected. 

Comment:  One  State  agency 
recommended  a  change  in  the  definition 
of  "collection"  of  child  or  spousal 
support  to  cover  situations  where 
collections  of  child  or  spousal  support 
contribute  to  a  loss  of  eligibility  but  no 
initiation  of  or  increase  in  collections 
occurred.  Another  State  agency  believed 
that  the  proposed  defmition  is  more 
restrictive  than  the  wording  of  the 
statute  and  that  there  was  no  legislative 
history  presented  to  conclude  that 
Congress  intended  to  define  the 
entitlement  as  narrowly  as  proposed. 

Response:  As  a  condition  of  extended 
Medicaid  coverage,  the  final  regulations 
continue  to  require  that  ineligibility  for 
AFDC  must  result  from  a  change  in 
support  collection;  that  is,  either  the 
new  receipt  of,  or  an  increase  in,  the 
amount  of  a  child  or  spousal  support 
collection.  As  we  stated  in  the  preamble 


to  the  proposed  rules,  we  believe  that 
the  Conference  Report,  H.R.  Rep.  No. 
925. 98th  Cong.,  2d  Sess.  (1984). 
contemplates  a  change  in  the  amount  of 
the  child  or  spousal  support  collection. 
In  describing  the  House  bill,  the 
Conference  Report  states  that  "iijf  a 
family  loses  AFDC  eligibility  as  the 
result  (wholly  or  partly)  of  increased 
collection  of  support  payments  *  *  *. 
the  State  must  continue  to  provide 
Medicaid  benefits  *  *  "."Id.  at  55 
(emphasis  added).  The  Conference 
Agreement  followed  the  House  bill,  but 
with  an  amendment  limiting  the 
application  of  the  provision  to  families 
who  become  ineligible  for  AFDC  before 
October  1,1988. 

Similarly,  the  Report  of  the 
Committee  on  Ways  and  Means,  H.R. 
Rep.  No.  527,  98th  Cong.,  1st  Sess.  at 
pages  11,  23,  52,  and  56  refers 
repeatedly  to  either  an  "increase  in 
child  support  payments"  or  to  "a 
change  in  child  support  levels." 

Comment:  Two  State  agencies 
believed  that  the  definition  of 
"collection"  was  convoluted, 
unnecessarily  complex,  and  difficuh  to 
administer.  One  agency  believed  the 
definition  would  make  automation  more 
difficult  and  expensive. 

Response:  We  believe  that  any 
difficulty  in  the  proposed  definition 
stemmed  from  our  attempt  to  interpret 
the  law  broadly.  The  interpretation 
requires  States  to  compare  the  different 
possible  causes  for  the  loss  of  AFDC,  but 
was  designed  to  allow  continued 
eligibility  under  a  number  of  different 
circumstances. 

We  could  have  interpreted  section 
406(h)  to  mean  that  continued  eligibility 
is  available  only  when  changes  in 
support  collections  alone  lead  to  a  loss 
of  AFDC.  Extended  coverage  would  not 
have  been  available  if  any  other  factors 
contributed  to  or  caused  ineligibility. 
We  instead  chose  to  cover  individuals 
who  lose  AFDC  under  any 
circumstances  in  which  the  change  in 
support  either  causes  or  contributes  to 
the  loss  of  AFDC.  This  interpretation,  by 
its  nature,  has  increased  the  complexity 
of  the  rule. 

We  have  attempted  in  the  final 
regulation  to  express  these  concepts 
more  simply  and  concisely.  We  have 
done  so  by  removing  the  emphasis  in 
the  proposed  regulation  on  the 
distinction  between  the  loss  of  AFDC 
which  results  "wholly"  instead  of 
"partly"  from  support  collections. 
Instead,  we  have  placed  the  emphasis 
on  extended  Medicaid  whenever  a 
support  collection  has  either  caused  or 
actively  contributed  to  the  loss  of  AFDC. 
As  in  the  proposed  regulation,  a  family 
can  qualify  for  extended  Medicaid  when 


the  support  collection  alone  causes 
ineligibility  for  AFDC  or  when  the 
support  collection,  in  conjunction  with 
other  changes  in  income  or  family 
circumstances,  contributed  to 
ineligibility.  The  following  examples 
demonstrate  these  concepts,  as  we  have 
revised  them.  They  are  keyed  to  the 
regulations  at  §§  435.115(h)(1), 
436.114(h)(1)  and  233.20(a)(15)(iii)(A). 

An  example  of  how  the  final  rule 
would  apply  in  §§435.115(h)(l)(i). 
436.114(h)(l)(i)and 
233.20(a)(15)(iii)(A)(l)  is  an  assistance 
unit  which  receives  $250  in  countable 
child  support  collections  monthly.  The 
applicable  standard  of  need  is  $375.  In 
the  next  month  the  countable  child 
support  collection  increases  to  $400.  In 
this  example,  the  resulting  ineligibility 
is  due  to  the  collection  of  child  support, 
and  the  Medicaid  extension  would 
apply. 

Another  illustration  includes  a 
situation  which  conforms  to 
§§435.115(h){l)(i),  436.114(h)(l)(i)  and 
233.20(a)(15)(iii)(A)(l)  of  the  final 
regulations.  An  assistance  unit  receives 
$200  in  countable  child  support 
collections  and  $100  in  title  II  benefits 
monthly.  The  applicable  standard  of 
need  is  $325.  In  the  next  month  both  the 
child  support  collection  and  title  II 
increase  by  $75,  for  a  total  increase  of 
$150  a  month.  Here,  the  resulting 
ineligibility  is  due  to  the  child  support 
collection  because  the  change  in 
support  by  itself,  when  added  to  the 
unchanged  title  II  benefit,  would  cause 
ineligibility.  Thus,  the  Medicaid 
extension  would  apply. 

An  example  of  how  the  definition  of 
"collection"  applies  in  combination 
with  other  changes  in  family 
circumstances,  as  indicated  in 
§§ 435.115(h){l)(ii),  436.114(h)(l)(ii) 
and  233.20(a)(15)(iii)(A)(2).  would  be  as 
follows.  An  assistance  unit  received 
$275  in  countable  child  support 
collections  and  the  applicable  standard 
of  assistance  was  $375.  In  the  next 
month,  the  countable  child  support 
collection  increased  to  $325  and  at  the 
same  time  one  of  the  older  children  left 
home.  As  a  resuh,  the  applicable 
standard  of  assistance  was  reduced  to 
$300.  The  countable  child  support 
collection  of  $325  exceeded  the  new 
standard  of  $300  and  resulted  in  the 
assistance  unit's  ineligibility. 

Under  the  clarified  definition  of 
"collection"  in  the  final  regulation,  the 
family  would  be  eligible  for  extended 
Medicaid,  since  the  collection  of  child 
support  increased  and  contributed  to 
the  ineligibility.  In  this  instance,  the 
reduction  in  the  standard  of  assistance 
worked  in  combination  with  the 
increased  collection  of  support  to  cause 


the  ineligibility.  It  thus  contributed  to 
the  family's  ineligibility.  Neither  change 
would  have  caused  ineligibility  by 
itself. 

However,  suppose  that  in  this 
example  the  $275  received  by  the 
assistance  unit  was  raised  to  $325  and 
the  $375  standard  of  assistance  was 
reduced  to  $250.  In  this  case,  the 
increase  in  child  support  would  have  no 
effect  on  eligibility  for  AFDC.  That  is 
because  the  change  in  the  standard  of 
assistance  would  have  caused 
ineligibility  even  before  the  child 
support  collection  was  raised  from  $275 
to  S325.  Because  the  change  in  the 
support  collection  neither  caused  nor 
contributed  to  ineligibility  for  AFDC, 
the  family  would  not  be  eligible  for 
extended  Medicaid. 

Thus,  under  the  definition  included 
in  the  final  rule,  other  changes  affecting 
eligibility  and  occurring  in  conjunction 
w  ith  a  change  in  the  amount  of  the 
support  collection  would  not  negate  the 
family's  entitlement  to  extended 
Medicaid,  as  long  as  the  support 
collection  contributes  to  ineligibility  for 
AFDC. 

Comment:  One  State  questioned  the 
discussion  of  payments  made  by  absent 
parents  directly  to  the  AFDC  recipient. 
T\\Q  State  asserted  that  //  these 
payments  are  turned  in  as  required,  the 
money  fiows  through  the  child  support 
mechanism  as  would  money  collected 
by  the  State  directly  from  the  absent 
parent.  As  such  it  represents  a 
"collection"  under  title  IV-D.  If  the 
money  is  not  forwarded  to  the  State 
agency,  it  is  budgeted  accordingly  (as 
income  to  the  family),  and  penalties  (for 
non-cooperation)  are  imposed  as 
appropriate.  The  regulations  are  silent 
on  the  issue  of  monies  not  forwarded  so 
the  State  assumes  there  is  no  intent  to 
provide  the  extension  when  the  support 
causes  ineligibility  when  budgeted, 
since  to  provide  such  an  extension  in 
this  case  would  be  contrary  to  the 
.statute. 

Response:  There  is  no  intent  to 
provide  the  extension  in  such 
situations.  The  State  is  correct  that 
monies  not  forwarded  to  the  State 
agiency  would  not  constitute  a 
"collection"  under  title  IV-D,  as 
required  by  the  statute.  Such  monies 
would  be  budgeted  as  income  to  the 
family  in  a  IV-A  income  State,  with 
sanctions  for  non-cooperation  imposed 
as  appropriate.  In  a  IV-D  recovery  State, 
the  IV-D  agency  must  recover  all  such 
payments.  The  IV-D  agency  would  enter 
into  a  repayment  agreement  with  the 
custodial  parent  in  accordance  with  45 
CFR  303.80.  We  have  revised  the 
regulation  in  several  places  in  order  to 
make  it  clear  that  support  collections 


must  be  child  or  spousal  support 
collected  under  title  IV-D. 

Comment:  One  State  agency 
commented  that,  given  the  erratic  nature 
of  child  support  payments,  the  proposed 
poUcy  could  result  in  disparate 
treatment  for  clients  with  equal  amounts 
of  child  support.  Another  State  agency 
expressed  concern  that  the  application 
of  the  proposed  regulations  may  provide 
an  incentive  for  an  absent  parent  not  to 
pay  child  support  when  a  child  is 
approaching  the  age  of  majority  or  some 
other  income  change  is  expected  to 
occur. 

Response:  Because  of  the  sporadic 
nature  of  the  receipt  of  support 
payments  and  other  changes  in  family 
circumstances,  it  would  be  difficult  to 
determine  when  such  a  situation  might 
occur.  Nevertheless,  it  is  true  that,  in 
some  cases,  an  increase  in  support 
collection  would  coincide  with  other 
circumstances  affecting  AFDC 
eligibility.  The  statute  places  no  special 
requirements  on  the  circumstances 
which  resulted  in  the  increased  support 
collection  which,  in  turn,  triggered  the 
four-month  period.  If  a  family  receives 
a  change  in  support  payments  which  in 
some  way  causes  that  family  to  lose 
AFDC,  regardless  of  the  circumstances, 
then  that  family  is  entitled  to  four  extra 
months  of  Medicaid  coverage.  The 
statute  places  no  relevance  on  the 
regularity  or  timing  of  payments. 

Comment:  Two  commenters  suggested 
that  extended  Medicaid  should  be 
continued  when  a  family  or  individual 
moves  out  of  the  State  and  is  no  longer 
a  resident  of  the  State.  One  commenter 
suggested  that  the  State  where  the 
individual  was  originally  eligible  for 
extended  Medicaid  should  be 
responsible  for  providing  any  remaining 
months  of  extended  Medicaid, 
particularly  where  the  individual  was 
enrolled  in  a  managed  care  organization. 
The  other  commenter  suggested  that  the 
new  State  should  be  automatically 
responsible  for  paying  for  the  remaining 
months  of  the  extended  period. 

Response:  In  the  preamble  to  the 
notice  of  proposed  rulemaking,  HCFA 
took  the  position  that  "(clontinued 
Medicaid  under  this  provision  ends  for 
any  individual  who  moves  to  another 
State."  The  preamble  further  provided, 
however,  that  eligibility  could  be 
reinstated  if  the  individual  returns  to 
the  State  and  the  individual  would  be 
entitled  to  any  remaining  months  of 
extended  benefits.  We  believe  that  it  is 
reasonable  to  allow  States  to  terminate 
families  who  become  residents  of  other 
States  during  the  extended  Medicaid 
period. 

Nothing  in  section  406(h)  explicitly 
requires  a  State  to  continue  extended 


benefits  for  an  individual  who  has 
moved  to  another  State.  In  addition,  our 
interpretation  of  this  provision 
conforms  with  the  longstanding  policy 
that  States  are  only  required  to  provide 
Medicaid  to  their  own  residents.  The 
Medicaid  statute  established  a 
framework  of  cooperative  federalism  in 
which  each  state  develops  a  plan  for 
providing  medical  assistance  for  its 
residents.  The  statute  establishes  a 
general  framework  for  the  State's 
Medicaid  program;  however.  States  have 
some  fiexibility  to  tailor  the  program  to 
meet  the  particular  needs  of  their 
residents.  As  a  result,  each  State  plan  is 
different. 

From  the  outset  of  the  Medicaid 
program.  State  residency  has  been  an 
important  aspect  of  Medicaid  eligibility. 
Section  1902(b)(2).  42  U.S.C.  section 
1396a(b)(2),  prohibits  the  Secretary  from 
approving  a  plan  which  imposes  any 
residency  requirement  which  excludes 
individuals  who  reside  in  the  State, 
regardless  of  whether  or  not  the 
residence  is  maintained  permanently  or 
at  a  fixed  address.  On  the  other  hand, 
there  has  never  been  any  general 
statutory  requirement  that  a  State  cover 
individuals  who  are  not  its  residents  or 
continue  to  cover  those  who  are  no 
longer  its  residents.  Indeed,  section 
1902(b)(2)  implicitly  recognizes  that    - 
States  may  limit  Medicaid  coverage  to 
their  own  residents. 

Moreover,  the  statute  requires  the 
State  plan  to  include  provisions  for 
furnishing  medical  assistance  under  the 
plan  "to  individuals  who  are  residents 
of  the  State  but  are  absent  therefrom" 
(section  1902(a)(16);  42  U.S.C.  section 
1396a(a)(16)).  This  provision  recognizes 
a  State's  continued  responsibility  for  its 
Medicaid  eligible  residents  during 
temporary  periods  of  absence  in  another 
jurisdiction,  but  only  as  long  as  they 
remain  residents.  In  light  of  these  rules, 
we  have  for  many  years  taken  the 
position  that  the  Secretary  is  permitted 
to  approve  a  plan  which  limits 
eligibility  to  ail  State  residents  and 
consequently  denies  medical  assistance 
to  individuals  who  do  not  reside  in  the 
State.  It  is  our  understanding  that  most 
States  expressly  require  individuals  to 
be  residents  of  the  State  in  order  to 
receive  medical  assistance  under  the 
State  plan,  although  they  could  choose 
to  cover  non-residents: 

The  right  to  continued  receipt  of 
Medicaid  normally  ends  when  an 
individual  establishes  residency  in  a        1 
new  State.  If  an  individual  seeks 
medical  assistance  in  the  new  State, 
eligibility  is  determined  based  on  the 
State  plan  of  the  new  State.  If  Congress 
had  intended  in  section  406(h)  a  major 
departure  from  this  traditional  role  of 
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States  under  the  Medicaid  statute,  we 
believe  this  would  have  been  clear  from 
either  the  statute  or  legislative  history. 
Our  review  of  the  statute  and  the 
legislative  history  for  section  406(h) 
does  not  reflect  that  Congress  intended 
this  result. 

We  also  do  not  believe  that  section 
406(h)  requires  an  individual's  new 
State  of  residence  to  provide  continued 
Medicaid  coverage.  This  provision 
simply  deems  an  individual  to  be  an 
AFDC  recipient  for  Medicaid  purposes 
for  an  additional  four  calendar  months; 
that  is,  as  an  add-on  to  the  period  of 
coverage  the  individual  has  already 
received  under  the  State  plan  of  his  or 
her  original  State.  HCFA  does  not  regard 
section  406(h)  as  creating  a  portable 
status  that  entitles  the  individual  to 
different  Medicaid  coverage  in  a 
different  State. 

The  fact  that  an  individual  is  an 
AFDC  recipient  in  State  A  does  not  get 
that  individual  Medicaid  benefits  in 
State  B.  Similarly,  the  fact  that  an 
individual  is  deemed  to  be  an  AFDC 
recipient  in  State  A  would  not 
necessarily  get  that  individual  Medicaid 
benefits  in  State  B  (unless  State  B 
chooses  to  cover  the  individual  or  has 
an  interstate  agreement  which  does  so). 
If  the  individual  is  deemed  to  be  an 
AFDC  recipient  for  Medicaid  purposes 
for  an  additional  four  months,  the 
individual  should  therefore  receive 
extended  Medicaid  only  in  the  State  in 
which  he  or  she  lost  AFDC  status  and 
was  granted  the  four  months  of 
extended  coverage. 

One  commenter  also  raised  the 
question  of  whether  our  policy  has 
constitutional  implications  because  the 
commenter  believes  that  it  violates  an 
individual's  right  to  interstate  travel. 
The  commenter  points  out  that  other 
residents  in  the  new  State  would  be 
eligible  for  extended  benefits  while  the 
newly  arrived  individuals  with  exactly 
the  same  circumstances  would  not  be 
eligible.  We  believe  that  the  commenter 
is  incorrect  in  assuming  that  the 
individual  who  has  moved  is  equally 
situated  with  other  residents  of  the  new 
State  who  are  receiving  the  additional 
four  months  of  Medicaid.  The 
individual's  former  State  may  well  have 
had  a  higher  AFDC  eligibility  standard 
than  the  new  State,  which  enabled  the 
individual.to  get  Medicaid  in  the  old 
State  before  he  or  she  lost  AFDC 
bet.ause  of  a  support  payment.  In  the 
new  State,  the  individual  may  never 
have  been  eligible  for  AFDC  even 
without  the  increased  collection. 

We  do  not  believe  the  residency 
requirement  for  extended  Medicaid  has 
any  significant  effect  on  managed  care. 
Ordinarily,  an  HMO  will  lose  an 


enrollee  when  he  or  she  has  moved  to 
another  State,  because  HMOs  have 
defined  service  areas  and  provider 
networks.  In  most  cases,  when  a 
recipient  enrolled  in  an  HMO  moves  to 
another  State,  he  or  she  would  no  longer 
be  in  the  service  area  of  the  HMO.  As 
such,  the  recipient  would  no  longer  be 
qualified  to  remain  in  the  HMO, 
regardless  of  the  residency  requirement. 
In  addition,  the  effect  of  the  residency 
requirement  on  recipients  of  extended 
Medicaid  is  no  different  from  the  effect 
of  the  residency  requirement  on  any 
Medicaid  eligible  HMO  recipient  who 
moves  from  the  State. 

Regulatory  Procedures 

Executive  Impact  Analysis 

These  regulations  have  been  reviewed 
pursuant  to  Executive  Order  12866  to 
ensure  their  consistency  with  the 
priorities  and  principles  set  forth  in  that 
Executive  Order.  An  assessment  of  the 
costs  and  benefits  of  available  regulatory 
alternatives  (including  not  regulating) 
demonstrated  that  the  approach  taken  in 
the  regulation  is  the  most  cost-effective 
and  least  burdensome  while  achieving 
the  regulatory  objectives. 

Paperwork  Reduction  Act 

There  will  be  no  reporting  or  record 
keeping  requirements  imposed  on  the 
public  or  States  which  would  require 
clearance  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  final  rules  is  on 
State  governments  and  individuals. 
Therefore,  we  certify  that  these  rales 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  benefits  to 
individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act  (RFA),  is  not 
required. 

Section  1102(b)  of  the  Social  Security 
Act  requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  which 
is  lo<;ated  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 


We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

List  of  Subjects  . 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 
Medicaid,  reporting  and  record  keeping. 
Supplemental  Security  Income  (SSI), 
Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 
Guam.  Medicaid,  Puerto  Rico. 
Supplemental  Security  Income  (SSI), 
Virgin  Islands. 

45  CFR  Part  233 

Aliens.  Grant  programs — social 
programs.  Public  assistance  programs, 
Reporting  and  record  keeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program:  13.780,  Assistance  Payments 
Maintenance  Assistance.) 

Dated:  April  4.  1994. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Dated:  April  24,  1994. 
.  Bruce  CVladeck, 
Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  4. 1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  parts  435  and  436  of  chapter 
ly ,  title  42  and  part  233  of  chapter  U, 
title  45,  Code  of  Federal  Regulations,  are 
amended  as  set  forth  below: 

Health  Care  Financing  Administration 
42  CFR  Chapter  IV 

PART  435— ELIGIBIUTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMIOA 

1.  The  authority  citation  for  Part  435 
continues  to  read  as  follows: 

Authority:  Section  1 102  of  the  .Social 
Security  Act  (42  U.S.C.  1302). 

2.  Section  435.115  is  amended  by 
adding  new  paragraphs  (0,  (g).  and  (h) 
to  read  as  follows; 

§  435. 115    Individuals  deemed  to  t>e 
receiving  AFDC. 
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(f)  The  State  must  deem  an  individual 
to  be  receiving  AFDC  if  a  new  collection 
or  increased  collection  of  child  or 
spousal  support  under  title  IV-D  of  the 
Social  Security  Act  results  in  the 
termination  of  AFDC  eligibility  in 
accordance  with  section  406(h)  of  the 
Social  Security  Act.  States  must 
continue  to  provide  Medicaid  for  four 
consecutive  calendar  months,  beginning 
with  the  first  month  of  AFDC 
inoiigibility,  to  each  dependent  child 
and  each  relative  with  whom  such  a 
child  is  living  (including  the  eligible 
spouse  of  such  relative  as  described  in 
section  406(b)  of  the  Social  Security 
Act)  who: 

(1)  Becomes  ineligible  for  AFDC  on  or 
after  August  16, 1984;  and 

(2)  Has  received  AFDC  for  at  least 
three  of  the  six  itionths  immediately 
preceding  the  month  in  which  the 
individual  becomes  ineligible  for  AFDC; 
and 

(3)  Becomes  ineligible  for  AFDC 
wholly  or  partly  as  a  result  of  the 
initiation  of  or  an  increase  in  the 
amount  of  the  child  or  spousal  support 
collection  under  title  IV-D. 

(gKl)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  individuals  who 
are  eligible  for  extended  Medicaid  lose 
this  coverage  if  they  move  to  another 
State  during  the  4-month  period. 
However,  if  they  move  back  to  and 
reestablish  residence  in  the  State  in 
which  they  have  extended  coverage, 
they  are  eligible  for  any  of  the  months 
remaining  in  the  4-month  period  in 
which  they  are  residents  of  the  State. 

(2)  If  a  State  has  chosen  in  its  State 
plan  to  provide  Medicaid  to  non- 
residents, the  State  may  continue  to 
provide  the  4-month  extended  benefits 
to  individuals  who  have  moved  to 
another  State. 

(h)  For  purposes  of  paragraph  (f)  of 
this  section: 

(1)  The  new  collection  or  increased 
collection  of  child  or  spousal  support 
results  in  the  termination  of  AFDC 
eligibility  when  it  actively  causes  or 
contributes  to  the  termination.  This 
occurs  when: 

(i)  The  change  in  support  collection  in 
find  of  itself  is  sufficient  to  cause 
ineligibility.  This  rule  applies  even  if 
the  support  collection  must  be  added  to 
other,  stable  income.  It  also  applies  even 
if  other  independent  factors,  alone  or  in 
combination  with  each  other,  might 
simultaneously  cause  ineligibility:  or 

(ii)  The  change  in  support  contributes 
to  ineligibility  but  does  not  by  itself 
cause  ineligibility.  IneligibiUty  must 
result  when  the  change  in  support  is 
combined  with  other  changes  in  income 
or  changes  in  other  circumstances  and 
the  other  changes  in  income  or 


circumstances  cannot  alone  or  in 
combination  result  in  termination 
without  the  change  in  support. 

(2)  In  cases  of  increases  in  the 
amounts  of  both  support  collections  and 
earned  income,  eligibility  under  this 
section  does  not  preclude  eligibility 
under  45  CFR  233.20(a)(14)  or  section 
1925  of  the  Social  Security  Act  (which 
was  added  by  section  303(a)  of  the 
Family  Support  Act  of  1988  (42  U.S.C. 
1396r-6)).  Extended  periods  resulting 
fi-om  both  an  increase  in  the  amount  of 
the  support  collection  and  from  an 
increase  in  earned  income  must  run 
concurrently. 

PART  436— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  Part  436 
continues  to  read  as  follows: 

Authority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C.  1302). 

2.  Section  436.114  is  amended  by 
adding  new  paragraphs  (f),  (g).  and  (h) 
to  read  as  follows: 

§436.114    Individuals  deemed  to  tM 
receiving  AFDC. 

•        *        *        «        • 

(f)  The  State  must  deem  an  individual 
to  be  receiving  AFDC  if  a  new  collection 
or  increased  collection  of  child  or 
spousal  support  under  title  IV-D  of  the 
Social  Security  Act  results  in  the 
termination  of  AFDC  eligibility  in 
accordance  with  section  406(h)  of  the 
Social  Security  Act.  States  must 
continue  to  provide  Medicaid  for  four 
consecutive  calendar  months,  beginning 
with  the  first  month  of  AFDC 
ineligibility,  to  each  dependent  child 
and  each  relative  with  whom  such  a 
child  is  living  (including  the  eligible 
spouse  of  such  relative  as  described  in 
section  406(b)  of  the  Social  Security 
Act)  who: 

(1)  Becomes  ineligible  for  AFDC  on  or 
after  August  16, 1984;  and 

(2)  Has  received  AFDC  for  at  least 
three  of  the  six  months  immediately 
preceding  the  month  in  which  the 
individual  becomes  ineligible  for  AFDC; 
and 

(3)  Becomes  ineligible  for  AFDC 
wholly  or  partly  as  a  result  of  the 
initiation  of  or  an  increase  in  the 
amount  of  a  child  or  spousal  support 
collection  under  title  IV-D. 

(g)(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  individuals  who 
are  eligible  for  extended  Medicaid  lose 
this  coverage  if  they  move  to  another' 
State  during  the  4-month  period. 
However,  if  they  move  back  to  and 
reestablish  residence  in  the  State  in 
which  they  have  extended  coverage. 


they  are  eligible  for  any  of  the  months 
remaining  in  the  4-month  period  in 
which  they  are  residents  of  the  State. 

(2)  If  a  State  has  chosen  in  its  State 
plan  to  provide  Medicaid  to  non- 
residents, the  State  may  continue  to 
provide  the  4-month  extended  benefits 
to  individuals  who  have  moved  to 
another  State. 

(h)  For  purposes  of  paragraph  (0  of 
this  section: 

(1)  The  new  collection  or  increased 
collection  of  child  or  spousal  support 
results  in  the  termination  of  AFDC 
eligibility  when  it  actively  causes  or 
contributes  to  the  termination.  This 
occurs  when: 

(i)  The  change  in  support  collection  in 
and  of  itself  is  sufficient  to  cause 
ineligibility.  This  rule  applies  even  if 
the  support  collection  must  be  added  to 
other,  stable  income.  It  also  applies  even 
if  other  independent  factors,  alone  or  in 
combination  with  each  other,  might 
simultaneously  cause  ineligibility;  or 

(ii)  The  change  in  support  contributes 
to  ineligibility  but  does  not  by  itself 
cause  ineligibility.  Ineligibility  must 
result  when  the  change  in  support  is 
combined  with  other  changes  in  income 
or  changes  in  other  circumstances  and 
the  other  changes  in  income  or 
circumstances  cannot  alone  or  in 
combination  result  in  termination 
without  the  change  in  support. 

(2)  In  cases  of  increases  in  the 
amounts  of  both  the  support  collections 
and  earned  income,  eligibility  under 
this  section  does  not  preclude  eligibility 
under  45  CFR  233.20(a)(14)  or  section  ' 
1925  of  the  Social  Security  Act  (which 
was  added  by  section  303(a)  of  the 
Family  Support  Act  of  1988  (42  U.S.C. 
1396r-6)).  Extended  periods  resulting 
fi-om  both  an  increase  in  the  amount  of 
the  support  collection  and  from  an 
increase  in  earned  income  must  run 
concurrently. 

Administration  for  Children  and 
Families 

45  CFR  Chapter  II 

PART  233— COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  Part  233 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  301,  602,  606,  606 
note.  607. 1202, 1302, 1352  and  1382  note; 
sec.  6  of  Pub.  L  94-114,  89  Stat.  579;  Part 
XXIII  of  Pub.  L.  97-35,  95  Stat.  843;  Pub.  L 
97-248,  96  Stat.  324;  Pub.  L  99-603. 100 
Stat.  3359;  and  sec.  1883  of  Pub.  L.  99-514, 
100  Stat  2916. 

2.  Section  233.20  is  amended  by 
adding  a  new  paragraph  (a)(15)  to  read 
as  follows: 
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S233.20    N«Ml  and  amount  olassistanc*. 

(a)  •  •  * 

(15)  For  Medicaid  eligibiHty  only, 
pursuant  to  section  406^b)  of  the  Act: 

(i)  Each  dependent  child  and  each 
relative  with  whom  such  a  child  is 
living  (including  the  eligible  spouse  of 
such  relative  pursuant  to  section 
237.50fb)  of  this  chapter)  who  becomes 
ineligible  for  AFDC  wholly  or  partly 
because  of  the  initiation  of  or  an 
increase  in  the  amount  of  a  child  or 
spousal  support  collection  under  title 
IV-D  will  be  deemed  to  be  receiving 
AFDC.  but  only  for  purposes  of  this 
paragraph  (a)(15),  for  a  period  of  four 
consecutive  calendar  months  beginning 
with  the  first  month  of  AFDC 
ineligibility.  To  be  eligible  for  extended 
Medicaid  coverage  pursuant  to  this 
paragraph  (a)(l.S),  each  dependent  child 
and  relative  must  meet  the  following 
conditions: 

(A)  The  individual  must  have  become 
ineligible  for  AFDC  on  or  after  August 
16, 1984;  and 

(B)  The  individual  must  have  received 
AFDC  in  at  least  three  of  the  six  months 
immediately  preceding  the  month  in 
which  the  individual  becomes  ineligible 
for  AFDC;  and 

(C)  The  individual  must  have  become 
ineligible  for  AFDC  wholly  or  partly  as 

a  result  of  the  initiation  of  or  an  increase 
in  the  amount  of  a  child  or  spousal 
support  collection  under  title  IV-D. 

(iiMA)  Except  as  provided  in 
paragraph  (aHl5)(ii)(B)  of  this  section, 
individuals  who  are  eligible  for 
extended  Medicaid  lose  this  coverage  if 
they  move  to  another  State  during  the  4- 
month  period.  However,  if  they  move 
back  to  and  reestablish  residence  in  the 
State  in  which  they  have  extended 
coverage,  they  are  eligible  for  any  of  the 
months  remaining  in  the  4-month 
period  in  which  they  are  residents  of  the 
State. 

(B)  If  a  State  has  chosen  in  its  State 
plan  to  provide  Medicaid  to  non- 
residents, the  State  may  continue  to 
provide  the  4-month  extended  benefits 
to  individuals  who  have  moved  to 
another  State. 

(iii)  For  purposes  of  paragraph  (i)  of 
this  section: 

(A)  The  new  collection  or  increased 
collection  of  child  or  spousal  support 
results  in  the  termination  of  AFDC 
eligibility  when  it  actively  causes  or 
contributes  to  the  termination.  This 
occurs  when: 

(i)  the  change  in  support  collection  in 
and  of  itself  is  sufficient  to  cause 
ineligibility.  This  rule  applies  even  if 
the  support  collection  roust  be  added  to 
other,  stable  income.  It  also  applies  even 
if  other  independent  factors,  alone  or  in 


combination  with  each  other,  might 
simultaneously  cause  ineligibility;  or 

(2)  The  change  in  support  contributes 
to  ineligibility  but  does  not  by  itself 
cause  ineligibility.  InehgibiUty  must 
result  when  the  change  in  support  is 
combined  with  other  changes  in  income 
or  changes  in  other  circumstances  and 
the  other  changes  in  income  or 
circumstances  cannot  alone  or  in 
combination  result  in  termination 
without  the  change  in  support. 

(B)  In  cases  of  increases  in  the 
amounts  of  both  the  rapport  collections 
and  earned  income,  eligibility  under 
this  section  does  not  preclude  eUgibility 
under  paragraph  (a)(14)  of  this  section 
or  section  1925  of  the  Social  Security 
Act  (which  was  added  by  section  303(a) 
of  the  Family  Support  Act  of  1988  (42 
U.S.C.  139r-6)).  Extended  periods  result 
from  both  an  increase  in  the  amount  of 
the  support  collection  and  from  an 
increase  in  earned  income  must  run 
concurrently. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINtSTRATION 

48  CFR  Part  1871 

Modification  of  Test  of  MidRange 
Procurement  Procedures 

agency:  Office  of  Procurement,  NASA. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy  approved  a  test  of 
NASA's  MidRange  Procurement 
Procedures  in  1993.  This  modification 
of  the  procedures  is  a  result  of  OFPP's 
approval  to  expand  the  test  to  all  NASA 
centers  and  addresses  other  editorial 
and  substantive  changes. 
EFFECnve  DATES:  This  regulation  is 
effective  November  17,  1994,  and 
expires  June  30. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  T.  Deback.  (202)  358-0431. 
SUPPLEMENTARY  INFORMATION:  The 
MidRange  Procurement  Procedures 
were  pubhshed  in  58  FR  54300,  October 
21. 1993. 

Comments  on  the  test  procedure  had 
been  requested  in  57  FR  57845, 
December  7, 1992.  The  following 
substantive  changes  are  being  made  to 
the  MidRange  Prociu^ment  Procedures; 
(1)  Authority  to  utilize  these  procedures 
at  all  NASA  centers  is  provided.  (2) 
construction  and  A&E  contracts  may 
now  be  done  under  MidRange,  (3)  the 
Best  Value  Selection  procedures  have 


been  simplified  to  limit  the  value 
characteristics,  and  (4)  the  Electronic 
Bulletin  Board  aspects  of  MidRange 
have  been  clarified  since  we  will  be 
using  Internet  in  lieu  of  a  separate 
bulletin  board.  The  use  of  the  Electronir 
Bulletin  Board  was  approved  as  part  of 
the  Federal  Acquisition  Streamlining 
Act.  NASA  is  in  the  process  of 
developing  the  Bulletin  Board  and  will 
provide  industry  notice  of  its  use 
through  the  Commerce  Business  Daily 
NASA  will  continue  publishing 
synopses  in  the  Commerce  Business 
Daily  until  that  notice  is  provided. 

List  of  Subjects  in  48  CFR  Part  1871 

Government  Procurement. 

Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  under  the  authority  of 
42  U.S.C.  2473(c)(1).  48  CFR  ch.  18  is 
amended  by  revising  part  1871  to  read 
as  follows: 

PART  1871— MtDRANGE 
PROCUREMENT  PROCEDURES 

1871.000    Scope  of  part. 

Subpart  1871.1— <3enera( 

1871.101  Purpose. 

1871.102  Authority. 

1871.103  Applicability. 

1871.104  Definitions. 

1871.105  Policy. 

Subpart  1871.2— Planning  and 
Requhnanwnts  Process 

1 87 1 .  201     Use  of  buyi  ng  team. 

1871.202  Organizational  responsibilities, 
1871.202-1     Requiring  organization. 
1871.202-2    Procurement  organization. 
1871.202-3    Supporting  organizations. 
1871.202-4    Center  management. 

1871.203  Buying  team  responsibilities. 
1 87 1 .  204    Sma  11  bu  si  ness  set-asides. 

Subpart  1871.3— Publicizing  of  Sdicitation 

1871.301  Publicizing  policy. 

1871.302  Publicizing  procedure. 

Subpart  1871.4— RMiuest  for  Offer  (RFC) 

1871.401  Types  of  RFOs. 
1871.401-1  Sealed  offers. 
1871.401-2    Two-step  competitive 

procurement 
1871.401-3    Competitive  negotiated 

procurement  not  using  qualitative 

criteria. 
1871.401-4    Competitive  negotiation  using 

qualitative  criteria. 
1871.401-5    Noncompetitive  negotiations. 

1 871 .402  Preparation  of  the  RFO. 

1871.403  Offer  preparation  period  and 
limitations. 

1871.404  Protection  of  offers. 

1871 .405  Model  contract. 

1871.406  RFO  by  electronic  bulletin  board. 
1871.406-1     Methods  of  disseminating 

information. 
1871.406-2    Special  situations. 
1871.406-3    Publicizing  and  response  time. 


1871.406-4    Method  of  soliciting  offers. 
SubfMrt  1S71,5-^tMard 

1871.501  Representations  and 
certifications. 

1871.502  Determination  of  responsible 
contractor. 

1871.503  Negotiation  documentatiotL 

1871.504  Award  documents. 

1871.505  Notifications  to  unsuccessful 
offerors. 

1871.506  Publication  of  award. 

1871.507  Debriefing  of  unsuccessful 
offerors. 

Subpart  1871.8— ''Best  Value  Selection" 

1871.601    General. 

1871£02    Specifications  for  MidRange 
procurements. 

1871.603  Establishment  of  evaluation 
criteria. 

1871.604  Evaluation  phases. 
1871.604-1    Initial  Evaluation. 
1871.604-2    Deteimiaation  of  "'Finaliste". 
1871.604-3    Discussions  with  "Finalists". 
1871.604-4    Selection  of  "Best  Value"  Offer. 

1871.605  NegoUation  methods  and 
procedures. 

1871.606  Debriefings. 
Authority:  42  U.S.C  2473(cKl) 

PART  1871— MIDRANGE 
PROCUREMENT  PROCEDURES 

1871.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services  from  commercial 
sources  as  a  pilot  test  procurement 
program. 

Sutipart  1871.1 — General 

1871.101  Purpose. 

The  purpose  of  this  part  is  to  estabhsh 
policies  and  procedures  that  implement 
the  MidRange  prociuement  process. 
This  will  be  a  pilot  test  program  at  the 
National  Aeronautics  and  Space 
Administration  (NASA). 

1871.102  Authority. 

The  Office  of  Federal  Procuremeat 
Policy  has  provided  authority  for  NASA 
to  conduct  a  pilot  test  of  a  new 
procurement  process  within  the  scope 
of  this  part. 

1871.103  Applicability. 

(a)  This  part  applies  to  all 
acquisitions,  as  described  in 
1871.103(b),  conducted  at  NASA 
installations. 

(b)  This  part  applies  to  all  contract 
actions,  the  aggregate  amount  of  which 
is  greater  than  the  small  purchase 
limitation  ((FAR)  48  CFR  Part  13)  and 
not  more  than  $500,000  in  basic  value. 
For  service  contracts  (exclusive  of  R&D 
and  construction  for  which  options  are 
not  permitted),  up  to  four  annual 
options  of  not  more  than  $300,000  each 
are  permitted  where  the  option 


requirements  are  substantially  the  same 
as  the  basic  requirement.  For  supply 
contracts,  four  options  of  not  more  than 
$500,000  each  are  permitted  when  not 
more  than  $500,000  in  funding  is  to  be 
required  in  any  fiscal  year.  The  total 
amount  of  the  basic  award  plus  options 
may  not  exceed  $2,500,000  in  either  the 
case  of  supplies  or  services  except  as 
provided  in  paragraph  (c)  of  this 
section. 

(c)  When  the  Government  estimate  for 
the  basic  award  amount  or  any  option 
amount,  if  any.  exceeds  the  limits  of 
1871.103(b).  the  procurement  vrill  be 
processed  under  FAR  and  NFS 
procurement  procedures  applicable  to 
large  procurements  (see  (FAR)  48  CFR 
Parts  14  and  15).  When  the  estimate  is 
within  the  range  of  1871.103(b)  and  the 
procurement  was  started  using  these 
procedures  but  the  offered  prices/costs 
exceed  the  MidRange  ceiling,  the 
prociuement  may  continue  under 
MidRange  procedures,  provided  that: 

(1)  The  price/cost  can  be  determined 
to  be  fair  and  reasonable. 

(2)  The  successful  offeror  accepts 
incorporation  of  required  FAR  and  NFS 
clauses  applicable  to  large 
procurements,  and 

(3)  The  procurement  does  not  exceed 
$750,000  for  the  basic  requirement  (and 
each  option,  if  any)  or  $3,750,000  for  the 
total  requirement. 

1871.104  Deflnitions. 

The  following  terms  are  used 
throughout  part  1871  as  defined  in  this 
subpart. 

(a)  NASA  Acquisition  Bulletin  Board 
or  NABB  means  an  electronic  bulletin 
board;  i.e.,  a  computer  system  throu^ 
which  users  may  access  documents 
available  in  electronic  format. 

(b)  MidRange  procurement  procedure 
means  a  set  of  procedures  writhin  the 
authority  of  1871.102  and  the 
applicability  of  1871.103. 

(c)  P;7of  test  means  a  test  of  MidRange 
procurement  procedures  conducted 
vrithin  the  authority  of  1871.102  and 
applicability  of  1871.103. 

id)  Request  for  Offer  (RFO)  means  the 
solicitation  used  to  request  offers  for  all 
authorized  MidRange  procurements. 

(e)  Clarification  and  Discussion  are 
used  as  defined  in  (FAR)  48  CFR  15.601. 

(f)  Negotiation  is  used  as  defined  in 
(FAR)  48  CFR  15.101  and  includes 
bargaining  as  described  in  (FAR)  48  CFR 
15.102. 

1871.105  Policy. 

(a)  The  procedures  in  this  part  shall 
be  used  for  fdl  procurements  within  the 
scope  of  part  1871  at  NASA 
installations. 

(b)  Under  MidRange  procedures,  cost 
or  pricing  data  and  certification  thereof 


shall  be  in  accordance  with  (FAR)  48 
CFR  15.804. 

(c)  Procurements  conducted  under 
part  1871.  unless  otherwise  properly 
restricted  under  the  provisions  of  (FAR) 
48  CFR  part  6,  are  considered  to  be  full 
and  open  competition  after  exclusion  of 
sources  in  accordance  with  (FAR)  48 
CFR  6.203.  Set-asides  for  small  business 
and  labor  surplus  area  concerns,  or  full 
and  open  competition  in  accordance 
with  (FAR)  48  CFR  part  6,  subpart  6.1. 

(d)  Options  may  be  includea  in  the 
acquisition  provided  they  conform  to 
1871.103(b)  or  do  not  exceed  $500,000 
for  the  total  requirement,  options 
included. 

(e)  The  appropriate  part  1871  post- 
selection  processes  (negotiation,  award, 
and  publication  of  award)  may  be  used 
to  the  extent  applicable  for  Small 
Business  Innovation  Research  (SBIR). 
broad  agency  announcements, 
unsolicited  proposals,  and  Small 
Business  Administration  8(a) 
procurement  actions  within  the 
applicabUity  of  1871.103(b). 
Notwithstanding  the  threshold 
requirements  set  forth  in  1871.103(b). 
SBIR  Phase  II  contracts  may  be  awarded 
in  amounts  not  exceeding  $750,000. 

(f)  The  NABB  will  be  used  to  the 
maximum  extent  practicable  to 
disseminate  advance  procurement 
information  and  conduct  part  1871 
procurements. 

(g)  Use  of  locally  generated  forms  ii 
encouraged  where  their  use  will 
contribute  to  the  efficiency  and 
economy  of  the  process.  NASA  Forms 
1667,  Request  for  Offer,  and  1668, 
Contract,  or  computer  generated 
'Versions  of  these  forms  shall  be  used  as 
the  solicitation  and  contract  cover 
sheets,  respectively.  Contractor 
generated  forms  or  formats  for 
solicitation  response  should  be  allowed 
whenever  possible.  There  is  no 
requirement  for  uniform  formats  (see 
(FAR)  48  CFR  15.406). 

Subpart  1871.2— Planning  and 
Requirements  Process 

1871.201    Use  of  buying  team. 

MidRange  procedures  are  based  on 
the  use  of  a  buying  team  to  conduct  the 
procurement  The  concept  is  to 
designate  individuals  who  are 
competent  in  their  respective  functional 
areas,  provide  those  individuals  with 
the  basic  authority  to  conduct  the 
procurement  and  hold  them  accountable 
for  the  results.  The  buying  team  will 
normally  consist  of  one  technical 
member  and  one  procurement  member, 
but  may  be  augmented  with  additional 
members  as  necessary.  Personnel 
providing  normal  functional  assistance 
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to  the  team  (e.g.,  legal,  financial]  will 
not  be  considered  a  part  of  the  team 
unless  so  designated.  To  hinction 
properly,  the  team  should  be  given  the 
maximum  decision  authority  in  matters 
related  to  the  procurement.  When 
higher  level  management  approvals 
remain  essential,  it  will  be  incumbent 
upon  the  functional  team  member  to 
obtain  such  approvals.  The  team  may 
accept,  as  final,  the  decision  of  the 
responsible  buying  team  member. 

1871.202    Organizational  responsibilities. 

1871.202-1    Requiring  organization. 

The  requirements  organization  shall 
appoint,  hy  name,  the  technical  member 
of  the  buying  team.  This  individual  will 
normally  be  an  end  user  or  the  one  most 
familiar  with  the  technical  aspects  of 
the  requirement.  The  individual 
appointed,  whatever  the  relationship 
with  the  procured  item,  is  expected  to 
totally  fulfill  the  responsibilities  to  the 
buying  team.  If  the  requiring 
organization  elects  not  to  appoint  a 
technical  member  to  the  buying  team, 
standard  interfaces  and  authorities 
applicable  to  large  procurements  will  be 
used.  The  procedures  in  this  part  will  be 
used  to  the  extent  practical;  however, 
priority  will  be  afforded  to 
procurements  fully  using  buying  teams. 

1871.202-2    Procurement  organization. 
The  procurement  organization  shall 
appoint  the  procurement  member  of  the 
buying  team.  This  individual  shall  be  a 
warranted  contracting  officer  or  a 
contract  specialist  with  broad  latitude  to 
act  for  the  contracting  officer.  The 
procurement  member  shall  be  the  team 
leader  with  the  uhimate  responsibility 
to  conduct  the  procurement. 

1871.202-3    Supporting  organizations. 

Buying  team  members  may  require 
additional  team  members  to  perform 
specialized  functions  or  to  assist  in  the 
evaluation  of  offers.  Requests  for 
supporting  members  shall  be  made  by 
the  organization  identifying  the  need  for 
the  support  and  directed  to  the 
appropriate  management  level  in  the 
supporting  organization.  Supporting 
team  members,  once  designated  for  the 
team,  shall  fulfill  all  applicable 
responsibilities  to  the  team  as  other 
members. 

1 871 .202-4    Center  management 
Center  managers  shall,  to  the 
maximum  extent  practical  and 
consistent  with  their  responsibilities  to 
manage  the  Center  mission,  convey 
sufficient  authority  to  members  of  the 
buying  team  to  conduct  the 
procurement.  Administrative  or 
technical  approvals  should  be 


minimized,  and  where  deemed 
essential,  facilitated  to  the  maximum 
extent  practicable.  Center  managers 
should  lend  their  full  support  to  the 
buying  team  should  problems  arise  from 
the  procurement. 

1871.203  Buying  team  responsibilities. 

(a)  The  buying  team  shall  conduct  the 
procurement  in  a  manner  that  best 
satisfies  the  user  requirements  and 
meets  the  norms  expected  of  a 
Government  procurement.  Team 
members  should  develop  open 
communications,  rely  on  decisions  of 
other  responsible  functional  team 
members  and  meet  their  obligations  to 
the  team.  The  team  will  typically — 

(1)  Refine  the  final  specifications  for 
the  .solicitation; 

(2)  Decide  the  most  appropriate 
solicitation  method; 

(3)  Establish  milestones  for  the 
procurement; 

(4)  Finalize  the  evaluation  criteria; 
(51  Develop  the  RFO  and  model 

contract;  and 

(6)  Evaluate  offers  and  determine  the 
awardee. 

(b)  The  procurement  member  of  the 
buying  team  shall  lead  clarifications, 
discussions,  and  negotiations;  shall  be 
the  source  selection  official;  and  shall 
conduct  debriefings. 

1871.204  Small  business  set-asides. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (e)  of  this  section,  each 
MidRange  acquisition  of  supplies  and 
services  shall  be  reserved  exclusively 
for  small  business  concerns. 

(b)  The  requirement  for  small 
business  MidRange  set-asides  does  not 
relieve  the  buying  office  of  its 
responsibility  to  procure  from  required 
.sources  of  supply,  such  as  Federal 
Prison  Industries,  Industries  for  the 
Blind  and  Other  Severely  Handicapped, 
and  mandatory  multiple  award  Federal 
Suoply  Schedule  contracts. 

(cj  Procurement  not  conducted  as 
small  business  set-asides  and  under  less 
than  full  and  open  competition  require 
a  Justification  for  Other  than  Full  and 
Open  Competition  pursuant  to  (FAR)  48 
CFR  part  6. 

(d)  If  the  buying  team  procurement 
member  determines  there  is  no 
reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
small  business  concerns  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery,  the  buying  team 
need  not  proceed  with  the  small 
business  set-aside  and  may  purchase  on 
an  unrestricted  basis  utilizing  MidRange 
procedures.  The  buying  team 
procurement  member  shall  document 
the  contract  file  with  the  reason  for  the 
unrestricted  procurement. 


(e)  If  the  buying  team  proceeds  with 
the  small  business  MidRange  set-aside 
and  receives  an  offer  from  only  one 
responsible  small  business  concern  at  a 
reasonable  price,  the  contracting  officer 
will  normally  make  an  award  to  that 
concern.  However,  if  the  buying  team 
does  not  receive  a  reasonable  offer  from 
a  responsible  small  business  concern, 
the  buying  team  procurement  member 
may  cancel  the  small  business  set-aside 
and  complete  the  procurement  on  an 
unrestricted  basis  utilizing  MidRange 
procedures.  The  buying  team 
procurement  members  shall  document 
in  the  file  the  reason  for  the  unrestricted 
purchase. 

(0  Each  model  contract  under  a  small 
business  MidRange  set-aside  shall 
contain  the  clause  at  (FAR)  48  CFR 
52.219-6,  Notice  of  Total  Small 
Business  Set-Aside. 

Subpart  1871.3— Publicizing  of 
Solicitation 

1871.301  Publicizing  policy. 

Use  of  the  MidRange  procedure  is . 
intended  .to  streamline  and  expedite  the 
acquisition  process.  Presolicitation 
publication  requirements  are 
streamlined;  however,  it  is  in  the 
Government's  interest  to  provide  as 
much  advance  notice  as  possible  of  a 
pending  acquisition  in  order  for  the 
Government  to  obtain  maximum 
competition.  As  soon  as  practicable  after 
a  requirement  has  been  finalized  and 
before  the  RFO  is  ready  for  release,  a 
presolicitation  notice  of  the 
procurement  action  shall  be  published 
on  the  NABB. 

1871.302  Publicizing  procedure. 

(a)  Synopses  are  not  to  be  sent  or 
published  in  the  Commerce  Business 
Daily. 

(b)  A  separate  pre-solicitation  notice 
for  each  requirement  shall  be  published 
on  the  NABB.  The  pre-solicitation 
notice  shall  be  published  prior  to  the 
actual  release  of  the  solicitation. 

(c)  The  presolicitation  notice  will 
comply  with  the  requirements  set  forth 
in  (FAR)  48  CFR  5.207(b). 

(1)  Include  a  statement  that  the 
solicitation  will  be  released  via  the 
NABB,  that  potential  offerors  will  be 
responsible  for  downloading  their  own 
copy  of  the  soUcitation.  and  that  hard 
copies  of  the  solicitation  shall  be  made 
available  on  request,  but  the  closing 
date  will  be  the  same  as  that  required 
for  the  NABB  released  soUcitation;  and 

(2)  State  the  projected  solicitation 
release  date,  provide  notice  that  it  is  the 
offeror's  responsibility  to  monitor  the 
NABB  for  solicitation  release  as  the 
solicitation  will  be  released  as  soon  as 


permissible  whether  prior  or  subsequent 
to  the  projected  date,  and  identify  the 
name,  telephone  number,  and  e-mail 
address  of  a  point  of  contact.  The 
presolicitation  notice  shall  be  updated 
to  reflect  significant  changes  to  the 
original  notice. 

Subpart  1871.4— Request  for  Offer 
(RFO) 

In  MidRange  procedures,  solicitation 
of  sources  shall  be  accomplished  by  use 
of  an  RFO.  The  RFO  will  be  solely  a 
solicitation  document  incorporating 
only  those  elements  of  information 
required  to  solicit  the  offer.  Offers  will 
be  provided  on  a  model  contract 
furnished  with  the  RFO. 

1871.401    Types  of  RFO'S. 

The  RFO  may  be  used  for  all  types  of 
procurements  to  which  MidRange  is 
applicable.  The  distinguishing 
difference  will  be  the  evaluation  and 
award  criteria  specified  in  the  RFO. 
This,  in  tiim,  will  be  driven  by  the 
buying  team's  decisions  on  the  extent  of 
discussion  required,  the  amount  of  non- 
price  factors  that  will  influence  the 
award  and  the  amount  of  competition 
available.  If  the  conditions  in  (FAR)  48 
CFR  6.401(a)  are  met,  the  RFO's 
described  in  1871.401-1  and  1871.401- 
2  shall  be  used:  otherwise,  RFO's 
described  in  1871.401-3. 1871.401-4,  or 
1871.401-5  may  be  used.  Once  the 
evaluation  and  award  criteria  have  been 
specified  in  the  RFO,  the  procurement 
must  conform  to  the  procedures 
applicable  to  these  criteria,  unless 
changed  by  formal  amendment  to  the 
RFO. 

1871.401-1    Sealed  Offers. 

(a)  Policy.  RFO's  may  specify  that 
award  will  be  made  to  the  low. 
responsive,  responsible  offeror 
providing  the  most  advantageous  offer 
considering  only  price  and  price-related 
factors.  This  method  shall  be  used  when 
(1)  time  permits  the  solicitation, 
submission,  and  evaluation  of  sealed 
ofiars;  (2)  award  will  be  made  on  the 
basis  of  price  and  other  price-related 
factors;  (3)  conducting  discussions  with 
the  offerors  is  not  necessary;  and  (4)  a 
reasonable  expectation  of  receiving 
more  that  one  offer  exists.  The  RFO 
shall  be  in  compliance  with  the 
requirements  of  (FAR)  48  CFR  part  14 
relating  to  Sealed  Bidding. 

(b)  Procedures.  (1)  The  RFO  shall 
request  offerors  to  provide  both  a 
technical  and  price  offer  by  the  closing 
date  specified. 

(2)  In  accordance  with  (FAR)  48  CFR 
Part  14,  offers  (whether  received  by 
facsimile  or  sealed  envelope  deUvery) 
shall  be  publicly  opened  at  the 


designated  time  and  place.  Interested 
members  of  the  public  will  be  permitted 
to  attend  the  opening.  Offers  shall  be 
abstracted  pursuant  to  (FAR)  48  CFR 
part  14  and  be  available  for  public 
inspection.  For  unclassified 
acquisitions,  a  summary  abstract, 
containing  offerors,  prices  and  any 
essential  information  specific  to  that 
procurement  shall  be  posted  on  the 
NABB.  The  abstract  shall  be  included  in 
tlie  contract  file. 

(3)  All  offers  shall  be  examined  for 
mistakes  in  accordance  with  (FAR)  48 
CFR  14.406.  The  buying  team  shall 
determine  that  a  prospective  contractor 
is  responsible  and  that  the  prices  offered 
are  reasonable  (see  (FAR)  48  CFR 
14.407-2). 

(4)  The  Government  will  award  a 
contract  to  the  low,  responsive, 
responsible  offeror,  whose  offer 
conforms  to  the  RFO  and  will  be  most 
advantageous  to  the  Government, 
considering  only  price  and  the  price- 
related  factors  included  in  the 
solicitation 

1871.401-2    Two-Step  competitive 
procurement 

(a)  Policy.  (1)  RFO's  may  specify  that 
evaluation  and  award  may  be  conducted 
in  two  distinct  steps,  similar  in  concept 
to  "Two  Step  Sealed  Bidding."  The 
MidRange  Two  Step  process  should  be 
used  when  it  is  desirable  to  award  to  the 
lowest,  responsive,  responsible  offeror 
after  determining  that  the  initial 
technical  offer,  or  the  revised  technical 
offer,  is  acceptable. 

(2)  The  procedures  of  (FAR)  48  CFR 
14.503-2(a)  shall  be  used  once  Step  two 
of  this  process  begins. 

(b)  Procedures.  (1)  The  RFO  shall 
request  offerors  to  provide  both  a 
technical  and  a  price  offer  by  the  closing 
date  specified.  Price  offers  are  requested 
to  ensure  that  they  are  accomplished  in 
a  timely  manner  and  to  reduce  the  time 
required  for  Step  Two. 

[2]  Step  One.  The  technical  offer  will 
be  evaluated  to  determine  if  the  product 
or  service  offered  is  acceptable.  The 
buying  team  may  proceed  directly  to 
Step  Two  if  there  are  sufficient 
acceptable  offers  to  ensure  adequate 
price  competition,  and  if  further  time. 
effort  and  delay  to  make  additional 
offers  acceptable  and  thereby  increase 
competition  would  not  be  in  the 
Government's  interest.  If  this  is  not  the 
case,  the  buying  team  procurement 
member  shall  enter  into  discussions  and 
request  offerors)  whose  offier(s)  is 
susceptible  to  being  made  acceptable  to 
submit  additional  clarifying  or 
supplementing  information  to  make  it 
acceptable  (see  (FAR)  48  CFR  14.503-1). 
It  is  expected  that  these  discussions  will 


be  conducted  on  an  informal  basis.  Afte' 
completion  of  discussions,  the  buying 
team  shall  proceed  to  Ste^  Two. 

(3)  Step  Two.  The  buying  team  shall 
afford  all  offerors  who  have  submitted 
acceptable  offers  and  those  offers  with 
whom  discussions  were  conducted,  an 
opportunity,  by  a  common  date,  to 
revise  their  price  offers.  No  changes  to 
technical  offers  will  be  permitted  during 
this  process.  A  reasonable  amount  of 
time  (normally  less  than  5  working 
days)  will  be  afforded  for  the  revision. 
The  amount  of  time  given  shall  be  the 
same  for  each  offeror.  The  procedures  at 
1871.401-l(b)(2)  and  (3)  shall  then  be 
followed. 

(4)  The  Government  will  award  a 
contract  to  the  low.  responsive, 
responsible  offeror,  whose  offer 
conforms  to  the  RFO  and  will  be  most 
advantageous  to  the  Government, 
considering  only  price  and  the  price-   . 
related  factors  included  in  the 
solicitation. 

1871.401-3    Competitive  negotiated 
procurement  not  using  qualitative  criteria. 

(a)  Policy.  (1)  RFO's  may  provide  for 
discussion  of  all  aspects  of  the  offer  but 
award  is  based  on  the  lowest  priced  (or 
most  probable  cost)  technically 
acceptable  offer.  This  method  should  be 
used  when  qualitative  factors  are  not 
material  in  the  award  decision,  but  it  is 
important  to  assure  that  technical  offers 
and  contract  terms  are  fully  compliant 
with  the  Government's  needs.  This 
method  also  permits  direct  discussion  of 
price  with  offerors  and  is  particularly 
appropriate  when  diffierent  approaches 
can  be  offered  to  satisfy  the 
Government's  need. 

(2)  The  RFO  should  reserve  the  right 
to  award  without  discussion  based  on 
the  initial  offers  submitted.  (FAR)  48 
CFR  52.215-16,  Alternate  01  will  be 
included  in  all  RFO's  for  competitive 
negotiated  procurements  not  using 
qualitative  criteria. 

(b)  Procedures.  (1)  The  RFO  shall 
request  offerors  to  provide  both  a 
technical  and  a  price  offer  by  the  closing 
date  specified. 

(2)  Initial  evaluation.  The  offer  shall 
be  reviewed  to  determine  if  all  required 
information  has  been  provided.  No 
further  evaluation  shall  be  made  of  any 
offer  that  is  deemed  unacceptable 
because  it  does  not  meet  the  technical 
requirements  of  the  RPO  and  is  not 
reasonably  susceptible  to  being  made  so. 
Offerors  may  be  contacted  for 
clarification  purposes  only  during  the 
initial  evaluation.  Offerors  determined 
not  to  be  acceptable  shall  be  notified  of 
their  rejection  and  the  reasons  therefor 
and  excluded  from  further 
consideration.  Documentation  for  such 
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rejection  should  consist  of  one  or  more 
succinct  statements  of  fact  that  show  the 
offer  is  not  acceptable.  No 
documentation  is  required  if  all  offers 
are  deemed  to  be  acceptable  or 
reasonably  susceptible  to  being  made  so. 

(3)  Determination  of  finalists.  From 
among  the  acceptable  offers  and  those 
susceptible  to  being  made  acceptable, 
the  buying  team  shall  rank  the  offers 
based  on  price  (or  most  probable  cost) 
and  exclude  any  whose  price/most 
probable  cost  precludes  any  reasonable 
chance  of  being  selected  for  final  award. 
The  remaining  offers  constitute  the 
"finalists"  for  the  contract.  Only  in 
exceptional  cases  will  this  number  be 
less  than  two  offers.  The  procurement 
buying  team  member  shall  succinctly 
record  the  basis  for  the  decision. 

(4)  Discussions.  Discussions  may  be 
used  if  it  is  necessary  to  request  the 
offeror  to  submit  additional  clarifying  or 
supplementing  information  to  make  an 
offer  acceptable.  The  procurement 
buying  team  member  shall  lead 
discussions  with  each  finalist.  The 
discussions  are  intended  to  assist  the 
buying  team  in  fully  understanding  each 
flnalist's  offer  and  to  assure  that  all 
Bnalists  are  competing  equally  on  the 
basis  intended.  Care  must  be  exercised 
to  ensure  these  discussions  adhere,  to 
the  extent  applicable,  to  the  guidelines 
set  forth  in  1815.613-71(b)(5)  for  the 
applicable  contract  type.  Technical 
transfusion,  technical  leveling,  and 
auction  techniques  are  prohibited.  It  is 
expected  that  discussions  will  be 
conducted  on  an  informal  basis  with 
each  finaUst.  After  completion  of 
discussions,  each  finalist  shall  be 
afforded  an  opportunity  to  revise  its 
offer  to  support  and  clarify  its  offer.  A 
reasonable  amount  of  time  (normally 
less  than  5  working  days)  will  be 
afforded  for  the  revision.  The  amount  of 
time  given  shall  be  the  same  for  each 
finalist.  Such  discussions  are  not 
required  if  there  are  sufficient 
acceptable  offers  to  ensure  adequate 
price  competition,  and  if  further  time, 
effort  and  delay  to  make  additional 
proposals  acceptable  and  thereby 
increase  competition,  would  not  be  in 
the  Government's  interest. 

(5)  The  buying  team  may  choose  to 
conduct  parallel  negotiations  with  all 
acceptable  offerors  without  a 
determination  of  finalists.  This  could 
particularly  apply  when  few  offers  were 
received. 

(6)  Selection.  The  procurement  team 
member  shall  be  the  source  selection 
ofTicial.  The  source  selection  official 
may  elect  to  make  selection  in  lieu  of 
determining  Hnalists  provided  that  it 
can  be  demonstrated  that  (i)  selection  of 
an  initial  offer(s)  will  result  in  the 


lowest  price/cost  to  the  Government  and 
(ii)  discussions  with  other  acceptable 
offerors  are  not  anticipated  to  change 
the  outcome  of  the  initial  evaluation 
relative  to  evaluated  price/cost.  It  is 
expected  that  the  source  selection 
statement  will  not  ordinarily  exceed  one 
page  and  that  the  basis  for  the  decision 
will  be  apparent  upon  review  of  the 
informal  worksheets  used  in  the 
evaluation  process.  These  informal 
worksheets  shall  be  included  in  the 
contract  file. 

(7)  The  names  of  offerors  determined 
to  be  finalists,  selected  for  parallel 
negotiations,  or  selected  for  negotiations 
and/or  final  contract  award  will  be 
electronically  transmitted  to  the 
offerors.  This  will  serve  as  notification 
to  those  offers  that  were  not  selected  for 
further  evaluation  (see  1871.505). 

(8)  Negotiation  methods  and 
procedures.  The  buying  team  may 
choose  to  conduct  parallel  negotiations 
of  complete  contracts  with  those 
offerors  determined  to  be  finalists  or 
with  all  acceptable  offerors,  including 
offers  susceptible  to  being  made 
acceptable.  The  buying  team  may 
discuss  any  aspect  of  the  offer  during 
parallel  negotiations.  The  objective  of 
the  negotiations  should  be  to  achieve 
revisions  to  the  offer,  consistent  with 
the  RFO,  that  are  more  favorable  to  the 
Government.  Technical  transfusion, 
technical  levelling,  and  auction 
techniques  are  prohibited.  Upon 
conclusion  of  negotiations  with  each 
offeror,  the  offeror  shall  be  asked  to 
submit  a  revised  offer  (in  full  or 
amended)  reflecting  the  results  of 
negotiations,  and  including  the  offeror's 
signature  on  the  negotiated  contract.  A 
reasonable  amount  of  time  (normally 
less  than  5  working  days)  will  be 
afforded  for  the  revision.  Award  will  be 
made  to  the  lowest  priced  (or  most 
probable  cost),  technically  acceptable 
offer. 

1871.401-4    Competitive  negotiations 
using  qualitative  criteria. 

(a)  Policy.  (1)  MidRange  procurements 
shall  normally  use  the  BVS  source 
selection  method,  prescribed  in  48  CFR 
part  1871,  subpart  1871.6  when  it  is 
desirable  to  base  evaluation  and  award 
on  a  combination  of  price  and  non-price 
qualitative  criteria. 

(2)  The  RFO  should  reserve  the  right 
to  award  without  discussion  based  on 
the  initial  offers  submitted.  (FAR)  48 
CFR  52.215-16.  Alternate  ID  will  be 
included  in  all  RFO's  for  competitive 
negotiated  procurements  using 
qualitative  criteria. 

(3)  In  exceptionally  complex 
procurements  where  it  is  desirable  to 
use  a  highly  structured  approach  and 


multiple  evaluators,  a  sourt-e  selection 
method  following  the  principles 
specified  in  NASA  Source  Evaluation 
Board  Handbook,  48  CFR  1870.303, 
Appendix  I,  may  be  more  appropriate 
than  BVS.  This  may  be  appropriate  in 
cases  in  which  the  following  factors 
cannot  be  accommodated  within  the 
MidRange/BVS  selection  methodology: 

(i)  The  ability  to  predefine  the  value 
characteristics  that  will  constitute  the 
discriminators  among  the  offers: 

(ii)  The  complexity  of  the 
interrelationships  that  must  be 
evaluated; 

(iii)  The  number  of  evaluators 
required  to  address  the  disciplines  that 
will  be  involved  in  the  offers;  or 

(iv)  The  impact  that  the  procurement 
may  have  on  higher  level  mission 
management  (level  of  selection  official) 
or  future  procurements. 

(4)  A  source  selection  process 
combining  the  mid-range  and  the  NASA 
Source  Evaluation  Board  Handbook  (48 
CFR  1870.303,  Appendix  I)  approaches 
shall  not  be  used. 

(b)  Procedures.  (1)  The  buyi.ng  team 
will  determine  which  of  the  source 
selection  methodologies  is  most 
appropriate  to  the  specific  procurement. 

(2)  The  team  shall  record  its  rationale 
for  selecting  the  SEB  methodology 
rather  than  BVS.  Once  this  decision  is 
made,  the  team  shall  no  longer  function 
as  a  MidRange  buying  team,  but  shall 
follow  the  instructions  prescribed  in  the 
local  procedures  for  the  source  selection 
method. 

1871 .401  -6    Noncompetitive  negotiations. 

(a)  Policy.  (1)  The  RFO  may  be  used 
as  the  solicitation  method  for 
noncompetitive  procurements. 

(2)  MidRange  procedures  may  be  used 
in  noncompetitive  acquisitions  to  the 
extent  they  are  applicable. 

(b)  Procedures.  (1)  Posting  a 
presolicitation  notice  on  the  NABB 
meets  the  requirement  of  (FAR)  48  CFR 
5.201  and  complies  with  the  notice 
required  by  the  Competition  in 
Contracting  Act.  A  presolicitation  notice 
is  not  required  if  one  of  the  exceptions 
of  (FAR)  48  CFR  5.202  is  met. 

(2)  The  buying  team  shall  require 
submission  of  certified  cost  and  pricing 
data  in  accordance  with  (FAR)  48  CFR 
15.804-2. 

(3)  The  technical  member  of  the 
buying  team  shall  provide  technical 
assistance  to  the  procurement  member 
during  evaluation  and  negotiation  of  the 
contractor's  offer. 

1871.402  Preparation  of  the  RFO. 

(a)  The  RFO  shall  provide  all  standard 
information  required  for  the  offeror  to 
submit  an  offer. 
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(b)  The  RFO  shall  contain  space  for  all 
nef:essary  additional  instructions  to 
offerors.  As  a  minimum,  the  RFO  shall 
contain  the  following: 

(1)  Incorporation  by  reference  of  all 
required  standard  provisions. 

(2)  A  provision  notifying  offerors  that 
standard  Representations  and 
Certifications  will  be  required  from  the 
successful  offeror,  or  from  all  offerors 
selected  for  parallel  negotiations,  prior 
to  award  of  die  contract. 

(3)  Evaluation  and  award  criteria. 

(4)  A  provision  requiring  offerors  to 
submit  offers  on  an  attached  model 
contract. 

(c)  Requirements  for  the  content  and 
format  of  the  offer  should  be  the 
minimum  required  to  provide  for  proper 
evaluation.  Offerors'  formats  should  be 
allowed  to  the  maximum  extent 
possible. 

(d)  Facsimile  offers,  defined  by 
Federal  Acquisition  Regulation  48  CFR 
14.202-7  and  15.402(i).  shall  normally 
he  authorized  for  MidRange 
procurements.  In  special  circumstances, 
the  buying  team  may  elect  to  require 
only  original  offers. 

1 871 .403  Offer  preparation  period  and 
limitations. 

The  buying  team  should  establish 
deadlines  for  receipt  of  offers  based  on 
an  assessment  of  the  minimum  amount 
of  time  required  to  respond  to  the 
solicitation.  The  time  required  will 
depend  on  the  complexity  of  the 
requirement  and  amount  of  cost  and 
technical  information  required  to  be 
submitted.  The  infortnation  required 
shall  be  limited  to  the  amount  required 
to  conduct  a  proper  evaluation.  The 
offer  preparation  period  established  in 
the  RFO  shall  not  be  less  than  15 
calendar  days  unless  the  procurement  is 
urgent  and  the  reasons  for  urgency  are 
documented  in  the  contract  file. 

1871.404  Protection  of  offers. 

A  facsimile  machine{s)  shall  be 
dedicated  for  receipt  of  offers  and 
placed  in  a  secure  location  where  offers 
received  on  it  can  be  safeguarded.  All 
offers  submitted  shall  be  recorded, 
sealed  in  an  envelope  marked  with  the 
RFO  number  and  taken  to  the  buying 
team  procurement  member.  Facsimile 
attendants  shall  make  a  good  faith  effort 
to  inspect  the  document  for 
completeness  and  legibility.  If  the  ' 
attendant  believes  there  are  missing  or 
illegible  pages,  the  document  Mrill  be 
promptly  referred  to  the  buying  team 
procurement  member  for  notification  to 
the  offeror  that  it  should  resubmit  the 
offer.  The  Government  shall  not  assume 
responsibility  for  proper  transmission. 


1871.405  Model  contract 

MidRange  procedures  use  a  simplified 
contract  format.  The  simplified  contract 
fonnat  may  be  used  vnth  any  type  of 
contract,  as  long  as  the  clauses  and 
provisions  appropriate  to  the  contract 
type  are  included. 

1871.406  RFObyalactroflictMilietintKMrd. 

1 871 .409-1    Methods  of  disseminating 
infoi  nation. 

(a)  In  accordance  with  1871.302, 
presolicitation  notices  of  solicitations 
for  MidRange  procurements  shall  be 
posted  on  the  NABB.  The  presolicitation 
notice  shall  include  the  information 
required  by  1871.302(c). 

(o)  Sohcitations  for  MidRange 
Procurements  shall  be  made  available 
on  the  NABB.  Paper  copies  shall  be 
mailed  within  S  working  days  from  the 
date  the  RFO  is  posted  on  the  NABB  or 
receipt  of  the  request,  whichever  is 
later. 

(c)  Solicitations  available  on  the 
NABB  are  exempt  from  the  requirement 
in  (FAR)  48  CFR  14.203-1  that  delivery 
of  the  solicitations  be  made  pursuant  to 
(FAR)  48  CFR  14.205. 

(d)  For  the  purposes  of  (FAR)  48  CFR 
15.402(a).  a  solicitation  posted  on  the 
NABB  is  a  written  solicitation. 

(e)  Solicitations  posted  on  the  NABB 
in  accordance  with  these  regulations  are 
exempt  from  the  requirement  in  (FAR) 
48  CFR  15.408(a)  to  issue  solicitations 
using  the  procedures  in  (FAR)  48  CFR 
Parts. 

1871.40»-d    Special  situations. 

Notices  for  special  situations  as 
described  in  (FAR)  48  CFR  5.205 
involving  MidRange  Procurements  must 
be  published  in  the  Commerce  Business 
Daily.  Such  special  situations  include 
R&D  sources  sought,  intent  to  sponsor  or 
change  the  mission  of  an  Federally 
Funded  Research  and  Development 
Center,  effort  to  locate  commercial 
sources  under  OMB  Circular  No.  A-78, 
and  Section  8(a)  competitive  national 
buy  acquisitions. 

1871.406-3    Publicizing  and  response  tinte. 

In  accordance  with  18.403, 
contracting  activities  shall  allow  at  least 
15  calendar  days  response  time  for 
receipt  of  offers  from  the  date  of  posting 
of  the  solicitation  on  the  NABB. 
Contracting  activities  shall  check  the 
NABB  immediately  after  uploading  a 
solicitation  to  assure  that  the 
solicitation  is  properly  posted. 

1871.40fr-4    Method  of  soliciting  offers. 

(a)  Solicitations  and  solicitation 
amendments  for  MidRange 
procurements  shall  be  generated  in,  or 
converted  to,  electronic  files  and 


uploaded  to  the  NABB.  Eadi  contracting 
activity  will  designate  two  or  more 
individuals  to  perform  the  upload  and 
check  the  uploaded  files  to  assure  that 
the  data  was  not  corrupted  during 
transmission. 

(b)  Amendments  to  a  solicitation 
posted  on  the  NABB  shall  be  uploaded  ' 
to  the  NABB,  and  the  solicitation  and 
amendment  number  shall  be  added  to 
the  index  of  amended  soUcitations. 

Subpart  1 871  .S— Award 

1 871 .501  Representations  and 
certifications. 

Upon  determination  of  the  successful 
offeror,  or  all  offerors  selected  for 
parallel  negotiations,  the  buying  team 
procurement  member  will  d'  termine  if 
the  offeror  has  on  file  valid 
Representations  and  Certifications.  If 
the  offeror  has  not  completed  the 
required  forms,  or  they  have  expired, 
the  offeror  will  be  requested  to  provide 
the  forms  promptly.  Should  the  offeror 
fail  to  provide  the  required 
Representations  and  Certifications  or 
fail  to  meet  a  required  condition,  the 
buying  team  may  reject  the  offer  and 
proceed  to  the  next  highest  ranked 
offeror  who  is  responsive  and 
responsible. 

1871.502  Determination  of  responsit>ie 
contractor. 

Contractor  responsibility  shall  be 
determined  in  accordance  with  (FAR) 
48  CFR  Part  9. 

1871.503  Negotiation  documentation. 
The  prenegotiation  memorandum,  if 

required,  and  the  results  of  negotiation 
will  be  in  abbreviated  form  and  will  be 
approved  by  the  buying  team. 

1871.504  Award  documents. 

Contract  award  shall  be  accomplished 
by  Contracting  Officer  execution  of  the 
contract  document  and  providing  a 
paper  copy  to  the  successful  offeror.  If 
facsimile  documents  were  used  in  the 
evaluation  process,  the  successful 
offeror  may  be  required  to  execute 
original  copies  of  the  contract  to 
facilitate  legibility  during  the 
administration  phase  of  the  contract. 

1 871 .505  Notifications  to  unsuccessful 
offerors. 

For  solicitations  that  were  posted  on 
the  NABB,  a  preaward  notice  shall  be 
electronically  transmitted  to  the 
offerors.  This  notice  meets  the 
requirements  of  (FAR)  48  CFR  15.1001. 
However,  the  preaward  notice  in  a  small 
business  set-aside  must  allow 
unsuccessful  offerors  5  working  days  to 
challenge  the  smell  business  status  of 
the  successful  offeror.  The  procedures  of 
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(FAR)  48  CFR  15.1001(c)(2)  shall  be 
followed  for  procurements  subject  to  the 
Trade  Agreements  Act. 

1871.506  PutHication  of  sward. 

An  award  notice  shall  be  posted  on  the 
NABB  for  seven  (7)  calendar  days  after 
posting,  if  the  contract  offers 
subcontracting  opportunities  or  if  it  is 
subject  to  the  Trade  Agreement  Act.  The 
information  required  by  (FAR)  48  CFR 
5.207  shall  be  included  in  the  award 
notice  in  abbreviated  form. 

1871.507  Oebrtefing  of  unsuccessful 
offerors. 

If  the  procurement  method  used 
provides  for  a  debriefing  of  unsuccessful 
ofTerors,  the  procedures  applicable  to 
that  selection  process  shall  be  used  in 
the  debriefing.  The  procurement  buying 
team  member  shall  conduct  debriefings. 


Subpart  1871.6— "Best  Value 
Selection" 

1871.601  Qeneral. 

(a)  Best  Value  Selection  (BVS)  seeks 
to  select  an  offer  based  on  the  best 
combination  of  price  and  qualitative 
merit  of  the  offers  submitted  and  reduce 
the  administrative  burden  on  the 
offerors  and  the  Government. 

(b)  BVS  takes  advantage  of  the  lower 
complexity  of  MidRange  procurements 
and  predefines  the  value  characteristics 
which  will  serve  as  the  discriminators 
among  offers.  It  eliminates  the  use  of 
area  evaluation  factors  and  the  highly 
structured  scoring. 

1 871 .602  Specifications  for  MidRange 
procurements. 

BVS  refines  the  traditional  approach 
to  preparing  specifications.  BVS 
envisions  that  the  specification  will 
focus  on  the  end  resuU  that  is  to  be 
achieved  and  will  serve  as  a  statement 
of  the  Government's  baseline 
requirements.  The  offeror  will  be  guided 
in  meeting  the  Government's  needs  by 
a  separate  set  of  value  characteristics 
which  establish  what  the  Government 
considers  to  be  valuable  in  an  offer. 
These  value  characteristics  will  be 
performance  based  and  will  permit  the 
selection  of  the  offer  which  provides 
better  results  for  a  reasonable  marginal 
increase  in  price. 

1871.603  Establisttment  of  evaluation 
criteria. 

(a)  The  requiring  organization  will 
provide,  along  with  the  specification,  a 
list  of  value  characteristics  against 
which  the  offers  will  be  judged.  There 
is  no  limit  to  the  number  or  the  type  of 
characteristics  that  may  be  specified. 
The  only  standard  will' be  whether  the 
characteristic  is  rationally  related  to  the 


need  specified  in  the  specification. 
Characteristics  may  include  such  factors 
as  improved  reliability,  innovativeness 
of  ideas,  speed  of  service,  demonstrated 
delivery  performance,  higher  speeds, 
ease  of  use,  qualifications  of  personnel, 
solutions  to  operating  problems,  level  of 
service  provided  on  previous  similar 
contracts,  or  any  of  numerous  other 
characteristics  that  may  be  of  value  to 
the  Government  in  satisfying  its  needs. 

(b)  Cost  and  technical  will  be 
considered  equal  in  importance.  The 
value  characteristics  will  not  be 
assigned  weights. 

(c)  All  subsequent  evaluations  will 
consider  these  characteristics  when 
determining  the  finalists  or  making  the 
final  selection  for  award.  Additional 
characteristics,  not  listed  in  the  RFO, 
shall  not  be  used  as  a  basis  for 
discriminating  among  proposals. 

1 871 .604    Evaluation  ptiases. 

1871.604-1    Initial  evaluation. 

(a)  Offers  will  be  reviewed  to 
determine  if  all  required  information 
has  been  provided  and  the  offeror  has 
made  a  reasonable  attempt  to  present  an 
acceptable  offer.  Offerors  may  be 
contacted  only  for  clarification  purposes 
during  the  initial  evaluation.  No  further 
evaluation  shall  be  made  of  any  offer 
that  is  deemed  unacceptable  because: 

(1)  It  does  not  represent  a  reasonable 
effort  to  address  itself  to  the  essential 
requirements  of  the  RFO  or  clearly 
demonstrates  that  the  offeror  does  not 
understand  the  requirements  of  the 
RFO; 

(2)  It  contains  major  technical  or 
business  deficiencies  or  omissions  or 
out-of-line  costs  which  discussions  with 
the  offeror  could  not  reasonably  be 
expected  to  cure;  or 

(3)  In  R&D  procurement,  a  substantial 
design  drawback  is  evident  in  the  offer 
and  sufficient  correction  or 
improvement  to  consider  the  offer 
acceptable  would  require  virtually  an 
entirely  new  offer. 

(b)  Offerors  determined  not  to  be 
acceptable  shall  be  notified  of  their 
rejection  and  the  reasons  therefor  and 
excluded  from  further  consideration. 

(c)  Documentation.  If  it  is  concluded 
that  all  offers  are  acceptable,  then  no 
documentation  is  required  and 
evaluation  proceeds.  If  one  or  more 
offers  are  not  acceptable,  the 
procurement  member  of  the  team  will 
notify  the  offeror  of  the  rejection  and  the 
reasons  therefor.  The  documentation 
should  consist  of  one  or  more  succinct 
statements  of  fact  that  show  the  offer  is 
not  acceptable. 
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1871.604-2    Determination  of  "Finalists". 

(a)  All  acceptable  offers  will  be 
evaluated  against  the  specifications  and 
the  value  characteristics.  Based  on  this 
evaluation,  the  team  will  identify  the 
finalists  from  among  the  offers 
submitted.  Finalists  will  include  all 
offers  having  a  reasonable  chance  of 
being  selected  for  final  award,  as 
prescribed  in  1815.613T71(b)(4)(i)  for 
competitive  range.  Generally,  finalists 
will  include  the  offer  having  the  best 
price  (or  lowest  most  probable  cost)  and 
the  offer  having  the  highest  qualitative 
merit,  plus  those  determined  to  have  the 
best  combination  of  price  and  merit. 
Offers  not  qualifying  as  finalists  will  he 
excluded  from  the  balance  of  the 
evaluation  process. 

(b)  Whenever  possible,  the  buying 
team  will  conduct  parallel  negotiations 
of  complete  contracts  with  all  finalists 
as  discussed  in  1871.605.  This 
approach,  which  provide  for  the 
negotiation  of  definitive  contracts  prior 
to  selection,  serves  to  maintain  the 
competitive  environment  among 
offerors  throughout  the  acquisition 
cycle. 

(c)  In  some  cases,  the  buying  team 
may  choose  to  conduct  discussions  with 
the  finalists  as  opposed  to  conducting 
parallel  negotiations  of  complete 
contracts.  This  may  be  appropriate 
when:  (1)  Certain  aspects  of  offers  are 
unclear  and  clarifying  the  offers  could 
determine  that  a  finalist  actually  has  no 
reasonable  chance  of  being  selected  for 
final  award;  or  (2)  the  finalists  are  so 
numerous  that  negotiating  complete 
contracts  with  all  finalists  is  not 
practical  considering  the  time  and 
resources  available.  Discussions  shall  be 
conducted  in  accordance  with 
1871.604-3. 

(d)  The  buying  team  may  choose  to 
conduct  parallel  negotiations  with  all 
acceptable  offerors  without  a 
determination  of  finalists.  This  could 
particularly  apply  where  few  offers  were 
received. 

(e)  The  selection  official  may  elect  to 
make  selection  in  lieu  of  detennining 
finalists,  provided  it  can  be  clearly 
demonstrated  that  (1)  selection  of  an 
initial  offer(s)  will  result  in  the  best 
value  for  the  Government,  considering 
both  price  and  non-price  qualitative 
criteria;  and  (2)  discussions  with  other 
acceptable  offerors  are  not  anticipated  to 
change  the  outcome  of  the  initial 
evaluation  relative  to  the  best  value 
offer(s). 

(f)  Documentation.  If  finalists  are 
identified  as  discussed  in  paragraph  (a) 
of  this  section,  the  documentation 
expected  and  required  to  result  from 
this  phase  of  evaluation  is 
approximately  one-quarter  of  a  page  for 


each  finalist.  The  documentation  shall 
succinctly  describe  how  the  value 
characteristics  in  the  RFO  were 
provided  by  the  offeror  and  cost/price 
considerations  that  caused  the  offer  to 
qualify  as  a  finalist.  The  evaluator(s) 
shall  not  be  required  to  justify  why 
other  offers  provided  less  qualitative 
merit.  It  is  expected  that,  should  the 
tlei;ision  be  challenged,  the  documented 
reason  for  selection,  when  compared 
with  the  non-selected  offer,  shall  clearly 
demonstrate  the  difference  that  resuhed 
in  non-selection.  It  is  expected  and 
recommended  that  all  informal 
worksheets  used  in  the  evaluation 
process  be  included  in  the  contract  file 
for  use  in  any  debriefings  requested. 
When  selection  of  the  successful 
offeror(s)  is  made,  the  buying  team  shall 
document  the  selection  in  accordance 
with  1871.604-4(c). 

(g)  The  names  of  offerors  determined 
to  be  finalists,  selected  for  parallel, 
negotiations,  or  selected  for  negotiations 
-  or  final  contract  award  will  be 
electronically  transmitted  to  the 
offerors.  This  will  serve  as  notification 
to  those  offerors  that  were  not  selected 
for  further  evaluation  (see  1871.505). 

1 87 1 .604-3    Discussions  with  "Finalists". 

(a)  The  procurement  team  member 
shall  lead  discussions  with  each  finalist. 
The  discussions  are  intended  to  assist 
the  buying  team  in  fully  understanding 
each  finalist's  offer  and  to  assure  that 
the  meanings  and  points  of  emphasis  of 
the  RFO  have  been  adequately  conveyed 
to  the  finalists  so  that  all  are  competing 
equally  on  the  basis  intended.  Care  must 
be  exercised  to  ensure  these  discussions 
adhere,  to  the  extent  applicable,  to  the 
guidelines  set  forth  in  1815.613-71(b)(5) 
for  the  applicable  contrad  type. 
Technical  transfusion,  technical 
leveling,  and  auction  techniques  are 
prohibited.  It  is  expected  that  these 
discussions  will  be  conducted  on  an 
informal  basis  with  each  finalist. 

(b)  After  completion  of  discussions, 
each  finalist  shall  be  afforded  an 
opportunity  to  revise  its  offer  to  support 
and  clarify  its  offer.  A  reasonable 
amount  of  time  (normally  less  than  5 
working  days)  will  be  afforded  for  the 
revision.  The  amgunt  of  time  given  shall 
be  the  same  for  each  finalist. 

1 871 .604-4    Selection  of  "Best  Value" 
Offer. 

(a)  The  procurement  team  member 
shall  be  the  source  selection  official. 

(b)  The  BVS  source  selection  is  based 
on  the  premise  that,  if  all  offers  are  of 
approximately  equal  qualitative  merit, 
award  will  be  made  to  the  offer  with  the 
lowest  evaluated  price  (fixed-price 
contracts)  or  the  Government- 


determined  most  probable  cost  (cost 
type  contracts).  However,  the 
Government  will  consider  awarding  to 
an  offeror  with  higher  qualitative  merit 
if  the  difference  in  price  is 
commensurate  with  added  value. 
Conversely,  the  Government  will 
consider  making  award  to  an  offeror 
whose  offer  has  lower  qualitative  merit 
if  the  price  (or  cost)  differential  between 
it  and  other  offers  warrant  doing  so. 

(c)  Documentation.  Rationale  for 
selection  of  the  successful  offeror  shall 
be  recorded  in  a  selection  statement 
which  succinctly  records  the  value 
characteristics  upon  which  selection 
was  made.  The  statement  need  not  and 
should  not  reveal  details  of  the 
successful  offer  that  are  proprietary  or 
business  sensitive.  Since  the  value 
characteristics  are  expressed  in 
performance  terms,  the  reasons  for 
selection  can  focus  on  results  to  be 
achieved,  rather  than  the  detailed 
approach  the  offeror  will  use.  The 
statement  shall  also  comment  on  the 
rationale  used  to  equate  cost  and 
qualitative  merit.  Little  or  no  comment 
would  be  required  when  the  selected 
offeror  possessed  the  highest  merit  and 
lowest  price.  When  a  marginal  analysis 
is  made  between  value  characteristics 
and  price  (or  cost) — in  most  cases  this 
will  be  a  subjective,  integrated 
assessment  of  all  pertinent  factors — 
specific  rationale  should  be  provided  to 
the  extent  possible.  It  is  expected  that 
the  statement  will  not  ordinarily  exceed 
one  page.  Where  the  procurement  is 
closely  contested,  it  would  be  prudent 
to  expand  on  the  rationale  provided  in 
the  statement. 

(d)  The  name  of  tlie  offeror(s)  selected 
for  award  and  the  selection  statement 
shall  be  electronically  transmitted  to  the 
offerors  which  will  ser\'e  as  a 
notification  to  those  offerors  that  were 
not  selected  (see  1871.505). 

1871.605    Negotiation  mettiods  and 
procedures. 

(a)  Policy.  (1)  The  buying  team  may 
choose  to  conduct  parallel  negotiations 
of  complete  contracts  with  those 
offerors  determined  to  be  finalists  or 
with  all  acceptable  offerors.  Parallel 
negotiation  may  also  be  used  where 
more  than  one  offeror  is  selected  for 
negotiations  after  discussions.  Use  of 
parallel  negotiations  takes  advantage  of 
the  competitive  atmosphere  and  the 
responsiveness  of  offerors  in  completing 
negotiations.  It  also  provides  the 
selection  official  a  higher  confidence  in 
the  offer,  since  only  the  contracting 
officer's  signature  is  required  to  make 
the  offer  a  binding  contract. 

(2)  When  the  selection  official  has 
chosen  to  make  selection  in  lieu  of 


conducting  parallel  negotiations, 
negotiations  may  be  conducted  with  the 
successful  offeror(s)  l^  resolve  any  open 
issues  necessary  to  effect  a  binding 
contract(s).  This  may  be  typical  of  R&D 
and  service  contracts  where  the 
Government  desires  to  negotiate 
changes  in  emphasis  or  orientation  in  an 
otherwise  superior  offer{s). 

(b)  Procedure.  (1)  Upon  conclusion  of 
parallel  negotiations  with  each  offeror, 
the  offeror  shall  be  asked  to  submit  a 
revised  offer  (in  full  or  amended) 
reflecting  the  results  of  the  negotiations, 
and  including  the  offeror's  signature  on 
the  negotiated  contract.  A  reasonable 
amount  of  time  (normally  less  (.han  5 
working  days)  will  be  afforded  for  the 
.'evision.  The  amount  of  time  given  shall 
be  the  same  for  each  offeror.  Upon 
receipt  of  all  offers,  the  procurement 
member  of  the  buying  team  shall  make 
selection  and  document  as  required  in 
1871.604^(c).  Upon  selection,  the 
contracting  officer  shall  execute  the 
selected  contract. 

(2)  If  negotiation  is  conducted  after 
selection,  the  buying  team  shall  first 
select  the  offer  and  document  as 
required  in  1871.604-4(c),  then 
negotiate  the  terms  of  the  contract.  The 
offeror  shall  be  asked  to  submit  a 
revised  offer  reflecting  the  results  of 
negotiation,  and  including  the  offeror's 
signature  on  the  negotiated  contract.  A 
reasonable  amount  of  time  (normally 
less  than  5  working  days)  will  be 
afforded  for  the  revision.  After  receipt  of 
the  revised  offer,  the  contracting  officer 
shall  execute  the  contract. 

1871.606    Debriefings. 

In  addition  to  electronically 
transmitting  the  selection  statement  to 
the  offerors,  a  debriefing,  a  debriefing 
will  be  provided  by  the  buying  team 
procurement  member  to  any  offeror 
submitting  a  written  request.  The 
debriefing  will  concentrate  on  the 
reasons  why  the  successful  offeror  was 
selected.  If  the  contract  is  unclassified, 
the  debriefer  may  reveal  any  aspect  of 
the  contract  and  how  it  relates  to  the 
merits  used  to  select  the  successful 
offer.  If  the  successful  offer  had  value 
characteristics  which  are  proprietary  or 
business  sensitive,  and  had  an  impact 
on  the  selection,  the  debriefer  should  so 
state  and  summarize  the  results  which 
are  expected  to  accrue  to  the 
Government.  The  debriefer  shall  not 
divulge  the  details  of  the  proprietary  or 
business  sensitive  information. 

IFR  Doc.  94-28169  Filed  ll-tl>-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  391 
[FHWA  Docket  No.  IMC-01-1]  ^ 

Qualification  of  Drivers;  Vision 
Deficiencies;  Waivers 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Nf^'ice  of  Final  Determination 
and  change  in  research  plan. 

summary:  The  FHWA  announces  its 
Final  Determination  which  validates 
waivers  issued  to  certain  drivers  of 
commercial  motor  vehicles  (CMV)  from 
the  date  of  this  notice  until  March  31, 
1996.  This  action  is  directed  solely  at 
those  drivers  who  had  been  granted 
temporary  waivers  to  participate  in  the 
previously  authorized  vision  waiver 
study,  who  numbered  2,399  as  of 
November  5, 1994.  This  action  follows, 
and  is  consistent  with,  the  decision  of 
the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  in  the  case  captioned  Advocates 
for  Highway  and  Auto  Safety  v.  Federal 
Highway  Administration.  28  F.3d  1288, 
D.C.  Cir.  1994,  which  vacated  the  rule 
authorizing  the  temporary  waivers  and 
remanded  the  matter  to  the  agency  for 
further  action  not  inconsistent  with  the 
Court's  ruling.  This  notice  also 
announces  a  basic  change  in  the 
purpose  for  which  data  on  the  waived 
drivers  are  being  collected  and  the 
intention  of  the  FHWA  to  develop 
criteria  for  the  imposition  of  additional 
conditions  for  maintaining  the  waivers 
and  to  improve  monitoring  of  the 
performance  of  the  waived  drivers  to 
identify  and  exclude  those  drivers  who 
do  not  meet  these  conditions. 
DATES:  This  final  determination  is 
effective  on  November  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FHWA  has  established  a  special 
telephone  number  to  receive  inquiries 
regarding  this  notice.  The  number  is  1- 
800-832-5660.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION:  Section 
206(0  of  the  Motor  Carrier  Safety  Act  of 
1984,  (MCSA)  Pub  L.  No.  98-554,  98 
Stat.  2832  (codified  at  49  U.S.C. 
31136(e),  formeriy  49  U.S.C.  app. 
2505(f)).  allows  the  Secretary  of 
Transportation  to  grant  waivers  from  the 
Federal  Motor  Carrier  Safety 
Regulations  only  after  a  determination 
that  such  waivers  are  not  contrary'  to  the 
public  interest  and  are  consistent  with 
the  safe  operation  of  CM\'s.  Historically, 


except  for  a  limb-handicap  waiver 
program  established  in  1979  (49  CFR 
391.49),  the  agency  granted  no 
individual  waivers  to  drivers  who  did 
not  meet  the  physical  qualification 
requirements  set  forth  at  49  CFR  391.41. 

Vision  Waiver  Study 

The  FHWA  announced  its  vision 
waiver  study  in  a  Notice  of  Intent  to 
accept  applications  for  waivers  on 
March  25, 1992,  (57  FR  10295).  This 
vision  waiver  study  was  initiated  as  part 
of  an  overall  regulatory  review  of  the 
medical  qualification  standards 
applicable  to  interstate  CMV  drivers. 
For  a  complete  description  of  the  waiver 
program,  see  the  FHWA's  October  6, 
1994,  Notice  of  Determination;  request 
for  comments,  at  59  FR  50887. 

Court  Decision 

The  Advocates  for  Highway  and  Auto 
Safety  (hereinafter  Advocates  or  AHAS) 
filed  suit  in  the  United  States  Court  of 
Appeals  for  the  D.C.  Circuit,  requesting 
a  review  of  the  FHWA's  notice  of  final 
disposition  granting  waivers  to 
individuals  who  otherwise  did  not  meet 
the  Federal  vision  standard  required  for 
the  qualification  of  CMV  drivers  in 
interstate  commerce.  The  Court  found 
that  the  FHWA's  notices  of  the  program 
did  provide  for  meaningful  opportunity 
for  comment  and  that  the  comments 
received  were  given  due  consideration. 
The  Court  also  held  that  the  FHWA's 
approach,  given  the  conflicting  policy 
demands,  was  reasonable,  and  therefore 
not  arbitrary  and  capricious.  The  Court 
observed,  however,  that  the  FHWA 
"initiated  a  program  to  issue  temporary 
waivers  to  visually  impaired  drivers  in 
order  to  procure  the  hard  evidence 
needed  to  determine  the  effect  of  visual 
deficiencies  on  safety.  Yet.  before  it  may 
grant  a  waiver,  the  Safety  Act  required 
the  agency  to  determine  that  such 
waiver  *  *  *  is  consistent  with  the  safe 
operation  of  commercial  motor 
vehicles."  28  F.3d  at  1294.  The  Court 
found  that  the  agency's  "determination 
that  the  waiver  program  will  not 
adversely  affect  the  safe  operation  of 
CMVs  is  devoid  of  empirical  support  in 
the  record,"  28  F.3d  at  1294,  and  that 
'the  FHWA  has  failed  to  meet  the 
exacting  requirements  of  section  2505(f) 
(now  49  U.S.C.  31136(e))."  28  F.3d  at 
1294.  Consequently,  the  Court 
concluded  that  the  FHWA's  adoption  of 
the  waiver  program  was  contrary  to  law, 
and  vacated  and  remanded  the  rule  to 
the  agency. 

Proceedings  after  the  Court  Decision 

On  October  6,  1994,  the  FHWA 
published  a  Notice  of  Determination, 
request  for  comments  in  the  Federal 


Register  (59  FR  50887),  extending  the 
validity  of  the  vision  waivers  for  a 
thirty-day  period.  The  Notice  also 
provided  for  a  15-day  comment  period 
to  consider  whether  the  agency  had 
sufficient  empirical  evidence  to  allow 
the  waiver  program  to  continue  until 
March  31, 1996.  On  the  same  day,  the 
Advocates  filed  an  emergency  motion 
requesting  that  the  Court  issue  and 
enforce  a  mandate  in  this  case  that 
would,  in  effect,  halt  the  waiver 
program.  The  Court  issued  a  mandate  on 
October  21, 1994.  That  mandate  simply 
restated  that  the  rule  authorizing  the 
vision  waivers  is  vacated  and  remanded 
the  case  to  the  agency.  On  October  24. 
1994,  the  Court  denied  the  Advocates' 
emergency  motion. 

Comments 

The  FHWA  received  19  comments  to 
the  docket  in  response  to  the  October  6 
Notice  of  Determination.  Fourteen 
commenters  favored  continuing  the 
vision  waiver  program,  while  five 
commenters  asserted  that  the  program 
should  be  discontinued.  Commenters  in 
favor  of  continuing  the  program  include 
the  National  Private  Truck  Council,  the 
International  Brotherhood  of  Electrical 
Workers,  the  Association  for  the 
Advancement  of  Automotive  Medicine, 
the  Tennessee  Public  Service 
Commission,  the  Owner-Operator 
Independent  Drivers  Association. 
(OOIDA),  John  Murphy  (a  driver 
participating  in  the  waiver  program), 
Thomas  Breth  and  James  Strickland 
(drivers  not  participating  in  the  waiver 
program),  Altim,  Inc.,  Mixson  Oil 
Company,  the  State  of  Indiana 
Depigment  of  Motor  Vehicles,  Daily 
Express,  Inc.,  and  the  American 
Optometric  Association. 

Commenters  urging  the  agency  to 
discontinue  the  vision  waivers  are  the 
Advocates  (two  separate  conunents),  the 
Insurance  Institute  for  Highway  Safety 
(IIHS),  the  American  Movers 
Conference,  the  American  Trucking 
Association  (ATA),  and  Dr.  Arthur  M. 
Keeney,  Dean  Emeritus,  University  of 
Louisville.  Their  comments  addressed 
the  study  design,  the  lack  of  a  control 
group,  the  use  of  interim  data,  and  other 
factors  which,  they  contend,  require  the 
study's  termination,  or  at  a  minimum,  a 
restructuring  of  the  method  for 
conducting  research. 

These  comments  are  more  fully 
discussed  below. 

Discussion  of  the  Comments 

A.  In  favor: 

The  State  of  Indiana  Department  of 
Motor  Vehicles  emphasizes  the 
importance  of  the  vision  waiver  as  a  tool 
to  accurately  assess  the  vision  standards 
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for  commercial  drivers,  specifically 
addressing  the  condition  known  as 
amblyopia,  or  "lazy  eye."  The  State 
acknowledges  that  persons  with  less 
than  perfect  vision  often  develop 
scanning  techniques  to  compensate  for 
their  disability,  and  that  such 
techniques  may  actually  increase  their 
awareness  of  traffic  and  other 
conditions.  The  Tennessee  Public 
Service  Commission  commented  that  it 
has  grandfathered  vision  impaired  CMV 
drivers  and  found  no  increase  in 
incidents  or  accidents  as  a  result. 

OOIDA,  a  national  trade  association 
representing  the  interests  of  a  large 
number  of  independent  ovmer-operators 
at  both  the  Federal  and  State  level, 
urged  the  FHWA  to  revalidate  the 
waivers  of  the  affected  drivers  because 
delay  and  uncertainty  cause  them 
significant  harm.  OOIDA  believes  that 
the  FHWA's  proposal  "strikes  a  careful 
balance  between  safety  •  •  *  and  the 
federal  policies  underlying  the 
Amtricans  with  Disabilities  Act  and  the 
Rehabilitation  Act." 

The  American"Optometric 
Association  (AOA)  supports  the  FHWA 
effort  to  study  the  performance  of 
visually  impaired  drivers.  The  AOA 
believes  "it  is  virtually  impossible  to 
unequivocally  delineate  a  visual 
standard,"  and  therefore,  contends  that 
a  waiver  system  is  needed. 

Daily  Express.  Inc.,  Mixson  Oil 
Company.  Inc.  and  Altim,  Inc.  offer  the 
performance  of  their  employees  with 
waivers  as  examples  of  the  ability  of 
drivers  to  compensate  for  their 
disability  and  remain  safe  operators  of 
CMVs.  These  companies  express 
concern  over  replacing  waived  drivers 
with  known  safety  records  with  other 
drivers  whose  safety  record  is  not  of  the 
same  high  caliber. 

The  National  Private  Truck  Council 
(NPTC)  also  expressed  support  for  the 
continuation  of  the  vision  waivers.  The 
NFTC  stresses  the  need  for  the  type  of 
data  being  collected  from  the  waived 
drivers,  as  no  such  information 
currently  exists.  The  NPTC  believes  that 
the  FHWA's  qualifying  conditions  for 
drivers,  as  well  as  the  post-waiver 
conditions,  ensure  that  those  drivers 
holding  waivers  are  safe  operators  of 
CMVs.  The  Association  for  the 
Advancement  of  Automotive  Medicine 
also  expresses  the  need  for  the  data 
being  gathered,  although  it  has  some 
reservations  regarding  the  agency's 
study  methodology. 

Individual  drivers  Thomas  Breth, 
James  Strickland  and  John  M.  Murphy 
also  commented  favorably  to  the 
October  6  notice.  The  latter  commented 
on  his  own  behalf  and  on  behalf  of  a 
freightline  company  he  owns  and 


operates  with  his  brothers.  Mr.  Breth. 
who  petitioned  the  U.S.  Court  of 
Appeals  for  the  Eighth  Circuit  because 
he  was  excluded  from  the  vision  waiver 
study  because  he  did  not  timely  file, 
submitted  extensive  records  relating  lo 
that  litigation.  Although  he  supports  the 
waivers,  he  opposes  limiting  them  to 
those  drivers  originally  granted  the 
waivers  under  the  determination  that 
was  invalidated  by  the  D.C.  Circuit  in 
AHAS,  supra. 

The  International  Brotherhood  of 
Electrical  Workers  supports  the  30-day 
extension  of  the  waivers,  but  does  not 
comment  on  the  extension  of  the 
waivers  through  March  31, 1996. 

B.  In  opposition: 

The  Insurance  Institute  for  Highway 
Safety  accurately  portrays  the  FHWA's 
premise  for  its  "consistent  with  safety" 
determination  as  being  that  drivers  with 
relatively  clean  driving  records  are  at » 
lower  risk  for  future  accidents  and  that 
this  is  borne  out  in  the  crash  experience 
of  drivers  in  the  waiver  group  as 
compared  with  the  general  commercial 
driver  population.  It  concedes  that  the 
studies  cited  by  the  FHWA  and  other 
studies '  referred  to  in  the  IIHS 
comments  "(r)epeatedly  "  •  *  have 
shown  that  prior  citations  and  crashes 
can  be  used  as  predictors  of  future  crash 
risk  (citations  omitted),"  and 
acknowledges  that  such  research 
"amply  justifies  driver  control  policies 
based  on  driver  records,  such  as  point 
systems,  suspensions,  and  revocations." 

The  IIHS,  however,  goes  on  to 
contend  that  these  justifications  are 
specious.  It  cites  several  studies  which 
show  that  many  drivers  with  clean- 
driving  records  are  involved  in 
accidents,  and  that  many  drivers  with 
poor  driving  records  over  a  three-year 
period  experience  accident-free  periods 
of  equal  length.  A  1994  California  report 
is  cited  which  "did  find  that  crash  risk 
increases  as  a  function  of  the  number  of 
crashes  and  citations  on  a  drivers  prior 
record.  Of  the  two,  prior  citations  is  a 
slightly  better  indicator  of  subsequent 
crash  risk,  but  subsequent  crash  risk  can 
be  more  accurately  predicted  from  a 
combination  of  prior  crash  and  prior 
citation  information  than  from  either 


'  Gebers  and  Peck.  1994,  An  Inventory-  of 
California  Drivpr  Accident  Risk  Factors. 
SacramBnto,  CA:  California  Dept.  of  Motor  Vehicles, 
"the  California  study":  Gebers  and  Peck.  1987. 
Basic  California  Traffic  Conviction  and  Accident 
Record  Facts.  Sacramento.  CA.  California  Dept.  of 
Motor  Vehicles:  Lund,  1984.  Dri%'er  Records  and 
Cra.«ih  Prediction,  Arlington.  VA:  Insurance  Institute 
for  Highway  Safety:  California  Department  of  Motor 
Vehicles.  1981.  California  Driver  Fact  Book. 
Sacramento.  CA;  Dept.  of  Motor  Vehicles:  IIHS. 
1988.  Drivers'  Crash.  Violations  Records  Predict 
Future  Crash  Involvement,  Advisory  No.  6. 
Arlington,  V.\:  Insurance  Institute  for  Highway 
Safety. 


alone."  Significantly,  it  is  this 
combination  that  the  FHWA  relied  upon 
to  reach  its  "consistent  with  safety" 
determination.  The  IIHS  contends  that 
none  of  the  findings  in  the  California 
report  support  the  proposition  that  "the 
absence  of  citations  or  crashes  can  be 
used  to  predict  a  crash-free  future." 

It  is  apparent  from  its  comments  that 
the  IIHS  believes  that  the  FHWA,  in 
order  to  reach  a  "consistent  with  safety" 
determination,  was  bound  to  predict 
with  some  certainty  that  the  waived 
drivers  would  be  accident-free.  The 
FHWA  rejects  this  contention.  The 
FHWA's  determination  is  based  on  a 
reasonable  expectation,  supported  by 
the  studies  cited  both  in  the  October  6 
notice  and  in  the  IIHS  comments,  that 
the  waived  drivers  with  relatively  clean 
driving  records,  as  a  group,  would 
present  less  of  a  risk  to  public  safety 
than  a  representative  group  of  drivers, 
meeting  existing  standards,  to  be  used 
in  place  of  the  waived  drivers. 

The  IIHS  also  faults  the  FHWA  for 
ignoring  the  data  gathered  to  date  on 
fatal  crash  involvement  of  the  waived 
group.  Because  of  reporting  errors  by  the 
drivers,  which  were  detected  and 
corrected  through  the  FHWA  back-up 
monitoring  systems,  much  of  the 
information  on  fatal  accident 
involvement  was  not  available  by  the 
time  "The  Third  Interim  Monitoring 
Report  on  the  Drivers  of  Commercial 
Motor  Vehicles  Who  Receive  Vision 
Waivers"  was  completed  on  June  27, 
1994.  That  report  analyzes  data 
collected  from  July,  1992,  through 
Februarj',  1994.  The  Fourth  Interim 
Monitoring  Report,  which  has  been 
placed  in  the  docket,  includes  both  the 
fatal  and  non-fatal  accident  rates 
resulting  from  all  data  accumulated 
through  June  30,  1994.  The  fata! 
accident  rate  for  the  waived  group  of 
drivers  is  indeed  slightly  higher  (han 
the  general  truck  driving  population. 
However,  in  none  of  the  fatal  accidents 
was  the  waived  driver  issued  a  t:itation 
or  found  by  the  report   :g  police  officer 
to  have  been  at  fault. 

Finally,  the  IIHS  is  critical  of  the 
study  methodology  and  faults  the 
FHVVA  for  its  failure  to  use  a  control 
group  as  originally  planned.  The  FHWA 
will  more  fully  address  this  in  the 
methodology  to  be  developed  to 
establish  parameters  for  a  performance- 
based  vision  standard. 

The  American  Trucking  Associations. 
Inc.,  a  national  trade  association  of  the 
trucking  industry,  also  commented  in 
opposition  to  the  FHWA  proposal.  The 
ATA  had  participated  in  the  D.C.  Circuit 
case,  AHAS  v.  FHWA,  supra.,  by  filing 
an  amicus  curiae  brief  in  support  of  the 
petitioner's  challenge  to  the  waiver 
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study.  The  ATA  contends  that  the 
decision  of  the  Court  of  Appeals  in 
AHAS  was  broad  enough  to  preclude 
the  FHWA's  present  proposal.  The 
FHWA  disagrees  for  the  reasons  stated 
herein  and  in  its  filings  with  the  D.C 
Circuit  in  opposition  to  the  AHAS 
motion  for  issuance  and  enforcement  of 
a  mandate,  which  the  court  dismissed. 
The  filings  in  that  matter  are  recorded 
in  the  docket. 

The  ATA  suggests  that  pooling  of  the 
waived  drivers  may  mask  poor 
performance  by  individual  members  of 
the  pool,  and  that  comparisons  with 
general  populations  are  faulty  because 
the  waived  group  contains  only 
experienced  drivers.  The  ATA  then 
significantly  concedes  that  "(a)  pool  of 
experienced  drivers  will  also  appear  to 
be  safer  than  the  national  pool  which 
includes  new  drivers  and  drivers  with 
various  driving  experience."  That  is 
precisely  the  point.  The  FHWA's 
"consistent  with  safety"  determination 
is  based  on  the  premise.  The  waived 
drivers  had  all  been  operating 
commercial  motor  vehicles  on  the 
highways  when  the  waivers  were  issued 
to  them.  If  they  were  required  to  stop 
driving  they  would  have  to  be  replaced 
by  drivers  drawn  from  the  general 
population  of  truck  drivers  or  new 
drivers.  T'lis  is  particularly  true  in  this 
era  of  driver  shortages  which  the  ATA 
has  publicly  and  repeatedly  proclaimed. 
(See.  e.g.,  Transport  Topics.  No.  3050. 
January  17, 1994,  p.  12;  and  No.  3083. 
September  5,  1994,  p.  42  and  p.  49.) 

The  ATA  also  faults  the  study  design 
because  it  will  never  be  probative  of 
"the  abiUty  of  visually  impaired  drivers, 
in  general,  to  operate  CMVs  safely."  The 
ATA  states  that  this  is  because  "the 
study  is  hmited  to  the  experiences  of 
these  apparently  better-than-average 
drivers."  Once  again,  the  ATA  makes 
the  FHWA's  point.  The  "consistent  with 
safety"  determination  relates  to  the 
issuance  of  the  waivers,  and  not  to  the 
design  or  conclusions  to  be  drawn  from 
the  study.  The  FHWA  recognizes  that 
the  study  as  presently  fashioned  has 
some  problems,  which  the  FHWA  is 
taking  steps  to  correct.  The  FHWA  also 
recognizes  that  its  group  of  waived 
drivers  may  include  some  subpar 
performers  who  individually  may 
present  an  unacceptable  risk  to  safety. 
The  FHWA  is  taking  steps  to  identify 
and  exclude  such  drivers,  while  at  the 
same  time  maintaining  the  integrity  of 
the  overall  waiver  program. 

Finally,  the  ATA  contends  that  the 
FHWA  proposal  is  an  attempt  to  give 
retroactive  effect  to  its  previous  waiver 
rule,  and  that  this  is  violative  of  the 
Administrative  Procedure  Act,  citing 
Georgetown  University  Hosp.  v.  Bowen, 


821  F.2d  750  (D.C.  Qr.  1987).  aff'd.,  488 
U.S.  204  (1988).  The  Georgetoivn  case 
involved  a  rule  issued  by  the 
Department  of  Health  and  Human 
Services  (HHS)  that  affected  the  formula 
under  which  hospitals  were  to  be 
reimbursed  for  the  provision  of  certain 
health  services.  After  the  rule  was 
invalidated  because  it  was  issued 
without  opportunity  for  public 
comment,  tne  HHS  issued  a  new  rule 
retroactive  to  an  earlier  date.  On  the 
basis  of  this  new  rule,  the  HHS  then 
sought  reimbursement  from  the 
hospitals  for  payments  made  before  the 
date  of  the  new  rule  which  were  greater 
than  would  be  allowable  under  the  new 
formula. 

The  FHWA's  decision  allowing 
waived  drivers  to  operate  in  interstate 
commerce  until  March  31, 1996,  has  no 
retroactive  effect  whatsoever.  It  speaks 
only  prospectively.  On  September  30, 
the  FHWA  vaUdated  the  waivers  for  a 
30-day  period  and  retjuested  comments. 

Moreover,  the  rule  m  this  instance 
was  not  vacated  for  procedural  error,  as 
it  was  in  the  Georgetown  case.  In  this 
instance,  the  rule  was  vacated  after  the 
court  determined  that  the  agency  did 
not  have  the  necessary  empirical 
evidence  in  the  record  to  support  its 
assertion  that  the  waivers  were 
consistent  with  the  safe  operation  of 
CMVs.  The  Notice  published  on  October 
6  provided  the  necessary  empirical 
evidence  for  the  future  effect  of  the 
waivers,  including  data  on  the  driving 
performance  of  the  waived  group  of 
drivers  as  a  whole,  which  clearly 
indicates  that  allowing  this  group  to 
continue  operating  in  interstate 
commerce  is  consistent  with  the  safe 
operation  of  CMVs.  (See  59  FR  50887  at 
50889,  50890,  October  6, 1994).  In 
providing  the  necessary  empirical 
evidence,  the  agency  cured  the  defect 
and  now  validates  the  waivers  through 
March  31, 1996.  Consequently,  this 
action  is  entirely  consistent  with  the 
APA. 

The  comments  of  the  American 
Movers  Conference  merely  voice  its 
support  for  the  position  taken  by  the 
ATA. 

Arthur  H.  Keeney,  M.D.,  D.Sc.,  a 
Distinguished  Professor  of 
Ophthalmology  and  Dean  Emeritus  of 
the  University  of  Louisville  Department 
of  Ophthalmology  iu:ged  the  FHWA  to 
hold  to  its  previously  established 
physiologic  standards  without  further 
reduction.  Dr.  Keeney  suggested  that  the 
FHWA  might  grandfather  the  remaining 
waived  drivers  into  the  system  as  a 
means  of  proceeding  away  from  the 
agency's  current  course,  but 
recommended  against  eiu^olling  any 
more  "monocular  blind  or  "visually 


deficient  drivers'  who  may  be 
interpreted  as  otherwise  qualified  to 
meet  occupational  requirements."  Dr. 
Keeney  also  submitted  a  recently 
prepared  but  thus  far  unpublished  paper 
■entitled  "The  Monocular  Quandary" 
which  includes  an  extensive 
bibliography.  The  paper  supports  the 
current  standard  and  explores 
operational  problems,  particularly 
associated  with  individuals  with  no 
vision  in  one  eye.  The  FHWA  believes 
the  comments  and  the  research  paper  of 
Dr.  Keeney  will  be  useful  in  its  pursuit 
of  performance-based  vision  standards. 

Strong  opposition  to  the  FHWA 
proposal  was  also  received  from  the 
Advocates  for  Highway  and  Auto  Safety 
(AHAS),  the  petitioner  in  the  D.C. 
Circuit  case  referred  to  throughout  this 
notice.  The  AHAS  reargues  its  position 
in  the  court  proceeding  both  before  and 
after  judgment  and  urges  a  broader 
interpretation  of  the  court's  decision. 

The  Advocates  also  beheve  that  the 
waived  drivers  could  have  been 
"grandfathered"  into  a  qualified  status, 
and,  indeed,  that  such  an  alternative  is 
still  available  to  the  FHWA.  It  is  unclear 
how  the  effect  of  this  approach  would 
differ  in  any  significant  degree  from  that 
of  the  route  chosen  by  the  FHWA.  The 
Advocates  contend  that  the  FHWA 
misused  the  data  from  the  vision  waiver 
study,  ignoring  the  advice  of  its  own 
experts  in  the  process.  We  believe  the 
AHAS  is  confusing  the  basis  for  a 
"consistent  with  safety"  determination 
to  justify  the  issuance  of  the  waivers  in 
order  to  conduct  the  study  with 
prejudging  the  outcome  of  the  study.  As 
mentioned  above,  the  FHWA  concedes 
that  the  study,  as  currently  designed, 
will  not  produce,  by  itself,  sufficient 
evidence  upon  which  to  develop  a  new 
vision  standard,  and  the  FHWA  has 
never  claimed  that  the  study  was 
intended  to  create  a  standard,  per  se,  for 
issuing  waivers. 

Finally,  the  AHAS  criticized  the 
FHWA  for  not  being  candid  with  the 
data  it  has  obtained  during  the  course  of 
the  vision  waiver  study.  It  claims  that 
the  FHWA  has  underreported  fatalities. 
The  FHWA  has  made  every  attempt  to 
be  forthcoming  regarding  the  data  and 
accident  information  compiled.  In  fact, 
the  State  police  and  accident  reports 
referred  to  in  comments  by  the 
Advocates  were  provided  promptly  and 
directly  to  the  AHAS  by  the  agency. 
This  issue,  however,  has  convinced  the 
agency  to  take  steps  to  improve  its 
monitoring  systems. 

The  Fourth  Interim  Report  has  been 
completed  by  the  contractor  and  covers 
cumulative  activities  and  mileage 
through  June  30,  1994.  Since  the  June  30 
date,  another  waived  driver  has  been 


involved  in  a  fatal  accident.  As  of  June 
30,  the  fatal  accident  rate  for  waived 
drivers  is  0.034  per  milhon  vehicle 
miles  travelled  (VMT)  as  compared  to 
the  national  rate  computed  from  GES 
data  of  0.026.  The  total  accident  rate  for 
drivers  in  the  waived  group  is  1.636  per 
million  VMT  compared  with  the  rate  of 
2.531  per  million  VMT  computed  from 
GES  data.  Given  the  small  number  of 
fatal  accidents  that  have  occurred,  these 
rates  can  represent  only  approximate 
estimates  of  what  may  actually  be 
expected  to  occur  on  the  highways. 
Therefore,  conclusions  drawn  solely 
from  them  must  be  cautiously 
interpreted. 

Aoditionally,  the  fatal  accidents  that 
have  occurred  were  not  necessarily 
related  to  the  drivers'  vision 
impairments.  The  most  recent  fatality, 
which  was  promptly  reported  by  the 
waived  driver  involved,  occurred  when 
an  automobile  collided  with  the  rear 
end  of  the  truck  operated  by  the  waived 
driver.  The  police  accident  report 
indicated  there  was  no  fault  on  the  part 
of  the  truck  driver.  A  review  of  the 
police  accident  reports  of  the  previous 
6  fetal  accidents  in  which  waived 
drivers  were  involved  also  reveals  that 
none  of  the  waived  drivers  was  found  to 
be  at  fault  by  the  reporting  police 
officer. 

Status  of  the  Waived  Drivers 

The  FHWA  has  reviewed  all  the 
comments  carefully,  conferred  with  its 
contractor  administering  the  agency's 
vision  waiver  program  and  conducted 
peer  reviews  regarding  the  studies  and 
other  evidence  submitted  by  the 
commenters.  The  FHWA  believes  that 
continuing  to  allow  those  drivers 
operating  commercial  motor  vehicles  in 
interstate  commerce  while  holding 
Federal  vision  waivers  is  consistent 
with  the  two-pronged  test  set  forth  in 
the  Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  31136(e)  (1994)). 

As  discussed  above,  even  the 
comments  opposing  the  vision  waivers 
did  not  refute  the  premise  upon  which 
the  "consistent  with  safety" 
determination  articulated  in  the  October 
6  notice  was  based.  The  studies  referred 
to  by  the  FHWA  to  support  the 
proposition  that  a  group  of  experienced 
drivers  with  clean  driving  records  over 
a  3-year  period  will  present  less  of  a  risk 
than  a  group  of  drivers  selected  from  the 
general  truck  driving  population  to 
replace  them  over  a  similar  3-year 
period  were  not  contradicted.  In  fact, 
studies  referred  to  by  some  of  the 
commenters  opposing  the  vision 
waivers  bolstered  this  position.  The 
opposing  commenters  did,  however, 
point  out  some  weaknesses  in 


monitoring  the  performance  of  the 
waived  drivers  which  can  be  corrected 
to  assure  the  continued  safety  of  these 
drivers. 

To  correct  these  and  assure  the 
continued  safety  of  the  drivers,  the 
FHWA  will,  within  the  next  60  days, 
undertake  a  close  review  of  the  data 
gathered  thus  far  and  develop  additional 
criteria  which  the  waived  drivers  will 
be  required  to  meet  as  conditions  of 
retaining  the  waiver.  These  conditions 
will  be  communicated  directly  to  the 
waived  drivers.  In  those  60  days,  the 
FHWA  will  also  improve  its  monitoring 
systems  to  enable  the  agency  to  more 
promptly  identify  subpar  performers 
among  the  waived  group  to  ensure  that 
safety  is  maintained. 

Determination 

The  FHWA  has  determined  that  the 
issuance  of  waivers  to  the  2,399  drivers 
remaining  in  the  study  group  is 
consistent  with  the  public  interest  and 
the  safe  operation  of  commercial  motor 
vehicles.  This  determination  is  based  on 
studies  referred  to  herein  and  data 
gathered  diuing  the  course  of  the  last 
two  years  which  support  the 
proposition  that  a  group  of  experienced 
drivers  of  commercial  motor  vehicles 
with  clean  driving  records,  including 
both  accident  and  citation  records  over 
the  previous  three  years,  will  present  a 
lower  risk  to  safety  over  the  following 
3  years  than  a  group  of  the  same  size 
comprised  of  drivers  representing  the 
general  truck  driving  population, 
including  new  drivers,  over  the  same  3- 
year  period.  The  statistics  that  have 
been  gathered  from  the  waived  drivers 
to  date  indicate  that  this  class  of  drivers 
has  performed  and  continues  to  perform 
more  safely  than  those  drivers  in  the 
general  population  of  commercial 
drivers. 

The  waivers  were  issued  to  these 
drivers  following  an  individual 
determination  of  each  driver's  capability 
to  operate  a  commercial  motor  vehicle 
(CMV)  safely.  This  individual 
determination  consisted  of  a  review  of 
each  individual's  vital  statistics, 
employment  history,  status  of  driving 
privilege  as  recorded  on  the  licensing 
State's  MVR  and  the  license  status  for 
the  past  three  years,  and  expert  medical 
opinion  by  an  ophthalmologist  or 
optometrist  attesting  to  the  visual  acuity 
of  each  driver  and  its  effect  on  his  or  her 
ability  to  perform  the  driving  task 
safely.  Once  a  driver  was  granted  a 
waiver,  he  or  she  was,  and  is,  required 
to  submit  monthly  driving  reports  and 
be  examined  aimually  by  an 
ophthalmologist  or  optometrist  and 
submit  the  results  of  that  examination  to 
the  FHWA.  Failure  to  report  timely  as 


required  will  result  in  the  initiation  of 
a  process  to  revoke  the  waiver. 
Moreover,  the  FHWA's  contractor 
periodically  verifies  the  waived  drivers 
reported  accidents  and  citations  through 
each  driver's  State  motor  vehicle  record 
(MVR).  Medical  reports  are  also  verified. 
The  drivers  holding  waivers  from  the 
Federal  vision  standards,  as  is  true  of  all 
drivers  in  the  general  population,  are 
not  immune  from  State  or  Federal 
enforcement  or  licensing  sanctions  by 
virtue  of  their  participation  in  the 
waiver  study,  and  are  subject  to  the 
penalty  provisions  of  the  commercial 
drivers'  ficense  regulations  (49  CFR  Part 
383),  State  and  local  hcensing  sanctions, 
as  well  as  the  penalty  provisions  set 
forth  as  conditions  of  the  waiver.    ' 

In  addition,  the  FHWA  believes  that 
the  continued  employment  of 
individuals  with  proven  safe  driving 
records  is  in  the  public  interest.  The 
comments  to  the  docket  reflect  several 
instances  where  companies  employing 
waived  drivers  rely  heavily  upon  their 
waived  drivers  because  these  drivers  are 
consistently  safe  op)erators  of  CMVs. 
Permitting  waived  drivers  to  continue 
operating  in  interstate  commerce  is  also 
consistent  with  the  public  interest 
policy  of  employing  persons  with 
disabilities,  which  is  evidenced  in  both 
the  Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act. 

Status  of  the  Study 

The  agency  believes  that  the 
observations  made  by  the  Advocates, 
the  ATA,  the  IIHS  and  others  regarding 
flaws  in  the  current  research  method 
have  merit.  In  addition,  several  experts 
reviewed  the  studies  and  data  upon 
which  the  FHWA  based  its  "consistent 
with  safety"  determination  and  were 
unanimous  in  finding  (1)  the  waived 
drivers  as  a  group  would  be  expected  to 
perform  as  well  as  or  better  than  a  group 
of  equal  size  drawn  at  random  from  the 
general  truck  driving  population 
because  of  the  preselection  criteria  and 
conditions;  and  (2)  the  data  developed 
by  the  study  will  never  answer  the 
question  as  to  what  the  standards 
should  be.  Consequently,  the  FHWA  has 
decided  to  develop  and  implement, 
with  the  input  of  these  com  .lenters  and 
others,  a  new  research  method  that  will 
address  the  concerns  of  these 
commenters. 

.The  FHWA  will  undertake 
comprehensive  research  to  develop 
parameters  for  performance-based  visual 
standards  for  all  commercial  drivers. 
The  agency  anticipates  that  any  new 
vision  standards  will  consider  at  least 
three  critical  aspects  of  visual 
performance:  static  acuity,  dvTiamic 
acuity,  and  useful  field  of  view.  The 
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vision  standard  found  at  49  CFR 
§  391.41{b)(10)  will  remain  in  effect 
until  the  completion  of  this  research 
and  the  implementation  of  any  new 
standard.  The  agency's  ultimate  goal  is 
to  adopt  driver  physical  qualification 
standards  that  are  performance-based: 
that  is,  they  will  reflect  the  actual 
physical  requirements  that  foster?  safe 
operation  of  commercial  vehicles. 

Development  of  standards  will  begin 
with  an  analysis  of  the  existing  body  of 
knowledge,  including  knowledge  gained 
from  this  project  when  completed,  and 
from  analogous  applications  of  visual 
standards  in  other  environments  (e.g.. 
Department  of  E)efense,  Federal 
Aviation  Administration,  and  National 
Aeronautical  and  Space 
Administration).  The  final  standards 
will  be  developed  in  careful 
consideration  of  the  practical 
constraints  of  driver  vision  testing,  cost, 
examiner  training,  testing  time,  and 
requirements  for  development  of  new 
testing  equipment,  all  of  which  will  be 
balanced  against  projected  safety 
improvements. 

The  FHWA  will  proceed  within  the 
following  framework: 

•  FHWA  will  develop  a  sound 
methodology,  based  on  accepted 
experimental  and  statistical  practices, 
for  developing  visual  standards. 

•  The  development  process  will 
include  consideration  of  the  collected 
accident  experience  of  commercial 
vehicle  operators,  including  the  drivers 
holding  vision  waivers. 

•  Before  a  final  method  and  design 
for  developing  standards  is  determined, 
FHWA  will  announce  its  propo.sed 
method  and  design  for  discussion  at  a 


public  meeting  to  be  held  in  the  Spring 
of  1995.  The  proposed  method  will  be 
open  to  public  scrutiny.  The  final 
methodology  will  be  published  in  the 
Federal  Register. 

•  The  FHWA  will  announce  the 
results  of  the  study,  the  proposed 
standards  and  a  proposed  plan  for 
implementing  the  standards  at  the 
completion  of  this  study. 

Public  Hearing  on  Vision  Standard  and 
Waiver  Program 

As  mentioned  earlier,  the  FHWA 
intends  to  announce  its  proposed 
revisions  to  the  research  method  at  a 
public  hearing  to  be  held  in  Spring 
1995.  The  FHWA  is  eager  to  gain  a 
broader  perspective  of  the  public's 
viewpoint  concerning  other  studies, 
data  and  experiences  which  will 
enhance  the  agency's  knowledge  on  the 
subject  of  a  performance-based  vision 
standard.  The  FHWA  is  also  interested 
in  sharing  its  data  with  other 
researchers  and  agencies  which  may 
undertake  useful  analyses  and  initiate 
studies  leading  to  new  approaches  in 
establishing  future  physical 
qualification  standards,  standards  that 
are  both  necessary  and  valid  to 
increasing  opportunities  in  the  truck- 
driving  profession  while  ensuring  that 
society's  high  expectations  of  CMV 
safety  are  realized.  Notice  of  the  hearing 
will  be  published  in  the  Federal 
Register  and  will  contain  further 
questions  to  which  the  agency  seeks 
responses,  as  well  as  directions  on  how 
to  obtain  information  about  the  data 
collected  during  the  vision  waiver 
study. 


Conclusion 

Based  upon  the  comments  to  the 
docket  and  the -empirical  evidence 
gathered  to  date,  the  FHWA  will  allow 
those  drivers  currently  holding  waivers 
from  the  Federal  vision  standard  to 
continue  to  operate  in  interstate 
commerce  until  March  31.  1996.  This 
permission  is  conditioned  upon  each 
driver's  continued  compliance  with  the 
reporting  requirements  outlined  in  the 
Federal  Register  on  July  16.  1992  (57  FR 
31458)  and  again  on  October  6.  1994  (59 
FR  50887)  and  such  further  conditions 
and  monitoring  as  may  be  imposed  by 
the  FHWA  in  the  interest  of  safety. 
Waived  drivers  also  remain  subject  to 
State  or  Federal  enforcement  or 
licensing  sanctions.  Additionally,  the 
FHWA  will  concurrently  undertake 
research  to  develop  comprehensive, 
performance-based  visual  standards  for 
all  commercial  drivers.  This  proposed 
analysis  and  research  method  will  be 
presented  at  a  public  hearing  to  be  held 
in  Spring  1995.  and  the  public  will  be 
invited  to  comment  on  the  research 
method.  And  finally,  the  FHWA.  within 
the  next  60  days,  will  complete  a  review 
of  the  performance  data  on  the  waived 
drivers  to  develop  criteria  which  will 
form  the  basis  for  further  conditions 
which  will  be  imposed  directly  on  the 
waiver  holders  and  will  further  reduce 
the  safety  risks  to  these  drivers  and 
highway  users. 

Issued  on:  November  9.  1994. 
Rodney  E.  Slater. 

Federal  Highway  Administrator 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-ANE-07] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (formerly  Bendix) 
S-20,  S-1200,  D-2000,  and  D-3000 
Series  Magnetos 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Teledyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20. 
S-1200,  D-2000.  aiid  D-3000  series 
magnetos  equipped  with  impulse 
couplings,  that  would  have  superseded 
an  AD  that  currently  requires 
inspections  for  wear,  and  replacement, 
if  necessary,  of  the  impulse  coupling 
assemblies.  The  proposed  rule  would 
have  retained  the  repetitive  inspections 
for  wear  required  by  the  current  AD,  but 
would  have  also  required  replacement, 
if  necessary,  of  riveted  impulse  coupling 
assemblies  with  newly  designed, 
improved,  snap  ring  impulse  coupling 
assemblies.  In  addition,  the  proposed 
AD  would  have  required  marking  the 
magneto  data  plate  to  indicate 
installation  of  a  snap  ring  impulse 
coupling  assembly.  Installation  of  snap 
ring  impulse  coupling  assemblies  would 
have  constituted  terminating  action  to 
the  inspection  requirements  of  the  AD. 
That  proposal  was  prompted  by 
availability  of  an  improved  design  for 
the  impulse  coupling  assembly.  This 
action  revises  the  proposed  rule  by 
retaining  the  500  hour  repetitive 
inspections  for  wear  required  by  the 
current  AD  but  makes  them  effective  for 
tht)  snap  ring  couplings  as  well.  The 
actions  specified  by  this  proposed  AD 
ara  intended  to  prevent  magneto  failure 
and  subsequent  engine  failure. 


DATES:  Comments  must  be  received  by 
January  17. 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-07. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601;  telephone  (205) 
438-3411.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burhngton,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette.  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate.  1669  Phoenix 
Parkway.  Suite  210C.  Atlanta,  GA 
30349;  telephone  (404)  991-3810^  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANT;-07."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRiM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-07, 12  New 
England  Executive  Park.  Burlington,  \l.\ 
01803-5299. 

Discussion 

On  January  4,  1983,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  78-09-07 
R3,  Amendment  39-4538  (48  FR  1482. 
January  13, 1983),  to  require  inspections 
for  wear,  and  replacement,  if  necessary, 
of  the  impulse  coupling  assemblies  on 
certain  Teledyne  Continental  Motors 
(TCM)  (formerly  Bendix)  S-20.  S-1200, 
D-2000,  and  D-3000  series  magnetos 
equipp)ed  with  impulse  couplings.  That 
action  was  prompted  by  reports  of 
numerous  magneto  failures.  That 
condition,  if  not  corrected,  could  result 
in  magneto  failure  and  subsequent 
engine  failure. 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  September  21, 1993  (58  FR 
48987).  That  NPRM  would  have 
retained  the  repetitive  insf>ections  for 
wear  required  by  the  current  AD,  but 
would  have  also  required  replacement, 
if  necessary,  of  ihe  riveted  impulse  , 
coupling  assembly  with  newly 
designed,  improved,  snap  ring  impulse 
coupling  assemblies.  In  addition,  the 
proposed  AD  would  have  required 
marking  the  magneto  data  plate  to 
indicate  installation  of  a  snap  ring 
impulse  coupling  assembly.  Installation 
of  snap  ring  impulse  coupling 
assemblies  would  have  constituted 
terminating  action  to  the  inspection 
requirements  of  this  AD.  That  NPRM 
was  prompted  by  the  manufadurer 
redesigning  the  impulse  coupling 
assembly  to  include  snap  ring  fasfeni;ig 
technology  which  strengthens  the  cam 
axle  and  reduces  wear.  The  snap  ring 
impulse  coupling  assembly  was 
believed  not  to  have  the  failure  mode  ol 
the  previous  design. 
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Since  the  issuance  of  that  NPRM.  the 
FAA  has  received  reports  of  snap  ring 
impulse  coupling  assemblies  being 
worn  beyond  hmits.  This  supplemental 
proposed  AD  would  therefore  retain  the 
500  hour  repetitive  inspections  for  wear 
required  by  the  current  AD,  but  would 
require  these  inspections  for  magnetos 
equipped  with  snap  ring  impulse 
coupling  assemblies  as  well.  Since  this 
change  expands  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (MSB)  No. 
MSB645.  dated  April  4,  1994.  that 
describes  procedures  for  inspection  of 
the  impulse  coupling  assemblies  for 
wear:  and  TCM  SB  No.  639,  dated 
March  1993.  that  clarifies  procedures  for 
installation  of  impulse  coupling 
assemblies. 

The  FAA  estimates  that  130,000 
magnetos  would  be  affected  by  this 
proposed  AD,  that  the  required 
inspection  would  take  1  work  hour,  plus 
1  work  hour  to  change  the  impulse 
coupling,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  average 
utilization  of  the  fleet  of  these  airplanes 
is  estimated  to  be  evenly  divided 
between  commercial/commuter  service 
and  private  owners.  The  commercial/ 
commuter  service  population  is 
estimated  to  operate  500  hours  time  in 
service  (TIS)  per  year;  therefore  the  cost 
to  perform  the  inspections  required  by 
the  proposed  AD  would  be 
approximately  $3,575,000  per  year.  The 
FAA  esti;nates  that  private  owners 
operate  their  aircraft  between  50  and 
100  hours  TIS  per  year;  therefore  it  will 
take  approximately  5  to  10  years  to 
reach  500  hours  time  in  service.  The 
estimated  cost  for  these  owners  would 
also  be  $3,575,000  spread  over  a  time 
period  of  5  to  10  years  or  715.000  per 
year  for  5  years  or  $357,500  for  10  years. 
The  cost  to  replace  the  impulse 
coupling  assembly  is  $125  per  magneto 
plus  one  work  hour  at  $55  per  work 
hour  for  a  total  of  $180  per  magneto. 
While  Dii  the  riveted  impulse  coupling 
assemblies  will  eventually  have  to  be 
replaced,  it  is  not  possible  to  estimate 
the  cost  per  year.  The  total  cost  for 
replacement  for  U.S.  operators  would  be 
$23,400,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


Federal  Register  /  Vol.  59.  No.  221  /  Thursday.  November  17.  1994  /  Proposed  Rules         59393 


in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendm.ent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App,  1354(.i),  1421 
and  1423:  49  L..S.C.  106(g):  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Teledvne  Continental  Motors:  Docket  No. 

93-ANE-07. 

Applicabilitv:  Teledvne  Continental 
Motors  (TCM)'(formeriy  Bendix)  S-20.  S- 
1200.  D-2000,  and  D-3000  series  magnetos 
equipped  with  i.nipulse  couplings,  installed 
on  but  not  limited  to  reciprocating  engine 
powered  aircraft  manufactured  by  Beech. 
Cessna.  Mooney.  and  Piper. 

Note:  The  Federal  Aviation  Administration 
(FAA)  Las  received  reports  of  some  confusion 
as  to  what  is  meant  by  S-20,  S-1200.  D- 
2000.  and  D-3000  series  magnetos  as 
referenced  in  TCM  Mandatory  Service 
Bulletin  (MSB)  No.  MSB645.  dated  April  4. 
1994.  and  this  airworthiness  directive  (.AD). 
A  typical  example  is  S6R\-25,  where  the  S 
designates  single  type  ignition  unit  (a  D 
designates  a  dual  ignition  unit),  the  6 
designates  the  number  of  cylinders,  the  R 
designates  right  hand  rotation,  the  N  is  the 
manufacturer  designation  (this  did  not 


change  when  TCM  purchased  the  Bendix 
magneto  product  line),  and  the  number  after 
the  dash  indicates  the  series  (a-25  is  a  S-20 
series  magneto  while  a-3200  is  a  D-3000 
series  magneto,  etc.). 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  magneto  failure  and  subsequent 
engine  failure,  accomplish  the  following: 

(a)  For  magnetos  with  riveted  or  snap  ring 
impulse  coupling  assemblies,  having  less 
than  450  hours  time  in  service  (TIS)  since 
new,  or  overhaul,  or  since  last  inspection,  on 
the  effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Prior  to  the  accumulation  of  500  hours 
TIS  since  new,  or  overhaul,  or  since  last 
inspection,  inspect  riveted  or  snap  ring 
impulse  coupling  assemblies  for  wear,  and 
replace,  if  necessary,  prior  to  further  flight, 
with  serviceable  snap  ring  impulse  coupling 
assemblies,  in  accordance  with  the  Detailed 
Instructions  of  TCM  MSB  No.  MSB645,  dated 
April  4, 1994,  and  TCM  SB  No.  639,  dated 
March  1993. 

(2)  Thereafter,  at  intervals  not  to  exceed 
500  hours  TIS  since  the  last  inspection, 
inspect  riveted  or  snap  ring  impulse  coupling 
assemblies  for  wear,  and  replace,  if 
necessary,  prior  to  further  flight,  with 
serviceable  snap  ring  impulse  coupling 
asseriiblies.  in  accordance  with  the  Detailed 
Instructions  of  TCM  MSB  No.  MSB645,  dated 
April  4,  1994.  and  TCM  SB  No.  639.  dated 
March  1993. 

(b)  For  magnetos  with  riveted  or  snap  ring 
impulse  coupling  assemblies,  having  450  or 
more  hours  TIS  since  new,  or  overhaul,  or 
since  last  inspection,  on  the  effective  date  of 
this  AD.  or  an  unknown  TIS  on  the  effective 
date  of  this  .^D,  accomplish  the  following: 

(1)  Within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD,  inspect  riveted  or 
snap  ring  impulse  coupling  assemblies  for 
wear,  and  replace,  if  necessary,  prior  to 
further  flight,  with  ser\'iceable  snap  ring 
impulse  coupling  assemblies  in  accordance 
with  the  Detailed  Instructions  of  TCM  MSB 
No  MSB645,  dated  April  4,  1994,  and  TCM 
SB  No.  639.  dated  March  1993. 

(2)  Thereafter,  at  inter\'als  not  to  exceed 
500  hours  TIS  since  the  last  inspection, 
inspect  riveted  or  snap  ring  impulse  coupling 
assemblies  for  wear,  and  replace,  if 
necessar>'.  prior  to  further  flight,  with 
serviceable  snap  ring  impulse  coupling 
assemblies,  in  accordance  with  the  Detailed 
Instruction  of  TCM  MSB  No.  MSB645.  dated 
April  4.  1994,  and  TCM  SB  No.  639.  dated 
March  1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
F.\A  .Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  .Mrcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  mav  be  issued  in 
accordance  with  §§21.197  and"21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
loc&tion  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
No\  ember  9. 1994. 

Janes  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Din-itorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-28375  Filed  11-16-94;  8:45  am) 

BILLING  CODE  491(>-13-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  No.  94-32;  FCC  No.  94-272] 

Spectrum  Below  5  GHz  Transferred 
From  Federal  Government  Use 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Proposed  Rule 

Making. 

SUMMARY:  This  Notice  proposes 
allocations  for  50  megahertz  of  spectrum 
that  is  being  transferred  from  Federal 
Government  use  to  private  sector  use. 
This  action  is  necessary  to  comply  with 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993 
(Reconciliation  Act)  that  require  the 
Commission  to  allocate,  and  propose 
regulations  to  assign,  this  spectrum 
within  18  months  of  adoption  of  the 
Reconciliation  Act.  Our  goal  in  this 
proceeding  is  to  ensure  that  spectrum 
reallocated  for  private  sector  is  put  to  its 
higliest  and  most  valued  use  and  that 
the  greatest  benefit  to  the  public  is 
attained. 

DATES:  Comments  must  be  filed  on  or 
before  December  19. 1994,  and  reply 
comments  must  be  filed  on  or  before 
January  3.  1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sharkey.  Office  of  Engineering 
and  Technology,  (202)  653-8151. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  PR  Docket  No. 
94-32.  FCC  No.  94-272.  Adopted 
October  20, 1994,  and  released 
November  8, 1994.  The  full  text  of  this 
Notice  of  Proposed  Rule  Making  is 
available  for  inspection  during  normal 
business  hours  in  the  Records  Room  of 
the  Federal  Communications 
Commission.  Room  239, 1919  M  St.. 
NW.,  Washington,  DC.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor,  ITS.  Inc., 


2100  M  St..  SW.,  Suite  140,  Washington, 
DC,  20037,  telephone  (202)  857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making  (NPRM). 

1.  The  purpose  of  this  NPRM  is  to 
propose  allocations  for  50  megahertz  of 
spectrum  that  is  being  transferred  from 
Federal  Government  to  private  sector 
use  as  required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Omnibus 
Budget  Reconciliation  Act  of  1993,  Pub. 
L.  No.  103-66,  Title  VI,  Section 
6001(a)(3),  107  Stat.  312  (approved 
August  10, 1993)  (Reconciliation  Act). 

2.  In  compliance  with  the  provision  of 
the  Reconciliation  Act,  the  Department 
of  Commerce  released  a  report  on 
February  10, 1994,  which  made  a 
preliminary  identification  of  200 
megahertz  of  spectrum  for  reallocation 
from  Federal  Government  to  private 
sector  use,  including  50  megahertz  at 
2390-2400  MHz,  2402-2417  MHz,  and 
4660-^685  MHz  identified  for 
immediate  availability.  The 
Reconciliation  Act  requires  that,  by 
February  10.  1995.  the  Commission 
allocate,  and  propose  regulations  to 
assign,  the  50  megahertz  of  spectrum 
that  is  immediately  available.  On  May  4, 
1994  we  released  a  Notice  of  Inquiry,  59 
FR  25589  (5/17/94).  in  this  proceeding 
to  seek  information  on  potential  uses  for 
the  spectrum  that  is  immediately 
available. 

3.  The  instant  NPRM  proposes  that  all 
50  megahertz  of  immediately  available 
spectrum  be  allocated  generally  for 
Fixed  and  Mobile  services.  Such  a  broad 
and  general  allocation  will  allow  for 
flexible  use  of  the  spectrum  and  6hould 
ensure  that  the  spectrum  is  put  to  its 
best  and  most  valued  use.  VVe  al.so 
believe  that  most  of  the  services  that 
will  be  provided  in  this  spectrum  will 
likely  meet  the  statutory  cf  iteria  for 
auction  and  therefore  propose  that 
licenses  for  this  spectrum  be  made 
available  through  competitive  bidding. 

4.  We  wish  to  create  a  competitive 
market  structure  that  will  provide 
incentives  to  develop  and  introduce 
innovative  service  features  and 
technologies.  Comments  are  requested 
on  a  licensing  structure  that  will 
achieve  such  a  result,  including  channel 
block  size  and  geographic  licensing 
areas.  We  also  propose  that  technical 
flexibility  in  the  provision  of  services  be 
permitted  and  request  comment  on 
specific  technical  requirements 
necessary  to  maximize  flexibility  while 
ensuring  against  interference. 

5.  As  an  alternative  to  allocating  this 
spectrum  generally  for  Fixed  and 
Mobile  service,  we  request  comment  on 
the  possible  allocation  of  these  bands 
for  specific  communications  services.  A 


number  of  suggestions  were  put  forth  by 
various  commenters  responding  to  the 
Notice  of  Inquiry  in  this  proceeding. 
These  include  an  aeronautical  audio/ 
visual  service  to  provide  real  time 
information  and  entertainment  aboard 
aircraft,  wireless  local  loop  ser\'ice, 
broadca.st  auxiliary  services  to  support 
advanced  television,  low-power 
communications,  either  on  a  licensed  or 
unlicensed  basis,  and  continued  use  of 
some  of  this  spectrum  by  the  amateur 
community. 

Initial  Regulatory  Flexibility  Analysis 

1.  Reason  for  Action:  The  changes  to 
Part  2  of  the  Commission's  Rules 
proposed  herein  are  for  use  of  the 
spectrum  that  is  being  reallocated  from 
Federal  Government  to  non-Government 
use.  This  reallocation  of  spectrum  is 
required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 

2.  Objectives:  The  Commission  seeks 
to  allocate  the  spectrum  for  services  that 
present  the  greatest  potential  to  provide 
benefit  to  the  public  by  providing  for 
the  introduction  of  new  services  and  the 
enhancement  of  existing  services.  These 
new  and  enhanced  services  will  create 
new  jobs,  foster  economic  growth,  and 
improve  access  to  communications  by 
industry  and  the  American  public. 

3.  Legal  Basis:  The  legal  basis  for 
these  rule  changes  is  found  in  Sections 
4(i),  303(g),  303(r).  and  332(a)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  154(i),  303(g). 
303(r).  and  332(a). 

4.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements:  No 
reporting,  recordkeeping,  or  other 
compliance  requirements  are  proposed 
in  this  item. 

5.  Federal  Rules  Which  0\   rlap. 
Duplicate  or  Conflict  With  These  Rules: 
None. 

6.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved: 
Many  small  entities  could  be  positively 
affected  by  this  proposal  because  the 
allocations  proposed  will  foster  new 
technologies,  resulting  in  new  jobs, 
economic  growth,  and  improved  access 
to  communications  by  industry, 
including  small  entities.  The  number  of 
.small  entities  that  will  be  affected  is 
unknown. 

7.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  Kith  the  Stated  Objectives: 
This  Notice  of  Proposed  Rule  Making 
solicits  comments  on  a  variety  of 
alternatives.  Additionally,  all  significant 
alternatives  presented  in  response  to  the 
Notice  of  Inquiry  in  this  proceeding 
have  been  addressed  in  this  Notice  of 
Proposed  Rule  Making. 
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H.  Papemork  Reduction:  This 
proposal  has  been  analyzed  with  respect 
Jo  the  Paperwork  Reduction  Act  of  1980 
and -found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  recordkeeping,  disclosure  or 
record  retention  requirements  and  will 
not  increase  the  burtleu  hours  imposed 
on  the  puhlic. 

List  of  Subjects  in  47  Cm  Part  90 
A!lo<.ati(>ns,  Radio. 

rVcleral  (iiiiimiiniratidiis  (.omiuissioii. 

William  ¥'.  Calon. 

Atiing  StH:ntliir\'. 

IFK  Dot:.  m-:H39^  Filed  1  l-lt>-«4;  8:45  dinl 

BU.LIMC  COO€  ST12-0I.M 

47CFRPaft73 

(MM  Docket  No.  94-126.  RM-8531] 

Radio  Broadcasting  Services;  Willows, 
CA 

AGENCY:  Fe<leral  Coniinuni«uitions 

Cionuiiission. 

ACTION:  Proposed  nde. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  KIQS.  Inc.  requesting  the 


allotment-of  Channel  292A  to  Willows. 
California,  to  provide  an  additional 
local  aural  transmission  service  at  that 
community.  Coordinates  used  for  this 
proposal  are  39-25-36  and  122-04-50. 

DATES:  Comments  must  be  filed  on  or 
before  January  5.  1995,  and  reply 
comments  on  or  before  January  20. 
1995. 

ADDRESSES:  Secretary.  Federal 
Communiiations  Commission. 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC. 
iiUenisted  parties  should  serve  the 
petitioner,  as  follows:  KIQS,  Inc.,  Attn: 
Anthony  F.  Rusnak.  President.  118  W. 
Sycamore  Street.  Willows,  CA  9.5988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  Jovner.  Mass  Media  Bunnui,  (202) 
034-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  Notice  of 
Proposed  Rule  Making.  MM  Dm:ket  No. 
94-126,  adopted  November  1.  1994.  and 
released  November  14.  1994.  The  full 
text  of  this  Commission  de<:ision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  219). 
1919  M  Street.  NW,  Washington.  D.C 
The  c-omplete  text  of  this  decision  may 


also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Ser\'ice. 
Inc..  (202)  857-3800,  2100  M  Street. 
NW.,  Suite  140,  Washington,  D.C. 
20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  is.sued  until  the  matter 
is  no  longer  subject  to  Commission 
(.onsiderniion  or  court  review,  all 
exparte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ev  parte  contact.s. 

For  information  regarding  proper 
filing  pro<:edures  for  comments,  S«w  47 
CFR  1.4ir.  and  1.420. 

List  of  Subj(H:ts  in  47  CFR  Part  73 

Radio  broadcasting. 

Ffricnil  ComdHiiiiciitidns  Ckiniini.>isii)ti. 
|ohn  A.  Karousos. 

Aclhi'i  Chiaf.  Allo<:ations  Umnch.l'olUyand 

Hiilfs  nivision.Miiss  Media  Wi/reoii. 

IFK  D(M  .  'M-i:8.'?94  Filed  ll-lb-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Noticss  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Fomts  Under  Review  by  Office  of 
Management  and  Budget 

November  11, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  cciuains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
apphcable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
named  at  the  end  of  each  entry.  Copies 
of  the  p'-.oposed  forms  and  supporting 
documents  may  be  obtained  from: 
Department  Clearance  Officer,  USDA, 
OIRM,  Room  404-W  Admin.  Bldg., 
Washington,  DC  20250,  (202)  690-2118. 

Reinstatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

•  7  CFR  Part  700-Rural  Clean  Water 
Program  (RCWP)  Regulations  and 
Form  RCWP-1,  Request  for  Cost- 
Sharing 

•  RCWP-1 

•  On  occasion 

•  Individuals  or  households;  Farms;  50 
responses;  25  hours 

•  Paul  E.  Smith.  (202)  720-5784. 
Larry  K.  Rol>erson, 

Deputy  Departmental  Clearance  Officer 
IFR  Doc.  94-28452  Filed  11-16-94;  8:45  ami 
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Cooperative  State  Research, 
Education,  and  Extension  Service 

Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972.  (Pub.  L.  92-463,  86  Stat.  770- 
776),  the  Cooperative  State  Resean;h, 
Education,  and  Extension  Service 
announces  the  following  meeting: 

Name:  Conmiittee  of  Nine. 

Date:  December  1, 1994. 

Time:  10:30  a.m.,  EST. 

Place:  Room  346,  Aerospace  Building,  901 
D  Street,  SW,  USDA,  CSREES,  Washington, 
D.C.  20250-2230. 

Type  of  Meeting:  Conference  Call.  Open  to 
the  public.  Persons  may  participate  in  the 
meeting  as  time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  reconmiendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  Agricultural 
Experiment  Stations. 

Contact  person  for  Agenda  and  more 
information:  Dr.  Walter  R.  Woods.  Executive 
Secretary,  U.S.  Department  of  Agriculture, 
Cooperative  State  Research.  Education,  and 
Extension  Service,  Room  346,  Aerospace 
Building.  Washington,  D.C.  20250-2230. 
Telephone:  202-401-6040. 

Done  at  Washington.  DC.  this  7th  day  of 
November  1994. 

Sally  Rockey, 

Cooperative  State  Hesearch,  Education,  and 
Extension  Service. 

(PR  Doc.  94-28466  Filed  11-16-94:  8:45  ami 
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Federal  Crop  Insurance  Corporation 

Request  for  Comments— Draft  Optional 
Amendment  to  the  1995  Standard 
Reinsurance  Agreement — Catastrophic 
Risk  Protection  Plan;  Additional  and 
Limited  Protection  Plan 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Notice  of  draft  optional 
amendment  and  request  for  comments. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
to  advise  all  interested  parties  that  a 
draft  Optional  Amendment  to  the  1995 
Standard  Reinsurance  Agreement  is 
available  for  comment  by  the  general 
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public  and  private  sector  insurance 
companies.  The  draft  Optional 
Amendment  sets  forth  the  terms  and 
conditions  under  which  the  FCIC  will 
provide  premium  subsidy,  loss 
adjustment  expense,  and  reinsurance  for 
policies  covered  by  catastrophic  risk 
protection  and  subsidy  expense 
reimbursement  and  reinsurance  for 
policies  covered  by  additional  and 
limited  protection  coverage  plans  ol 
crop  insurance  sold  by  approved 
insurance  providers. 
DATES:  Written  comments  must  be 
received  by  November  18, 1994.  at  the 
address  below 

ADDRESSES:  Written  comments,  data 
and  opinion,  on  this  draft  Optional 
Amendment  should  be  sent  to  Federal 
Crop  Insurance  Corporation,  Offii  e  of 
the  Acting  Deputy  Administrator  for 
Risk  Management,  14th  &  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250. 
Hand  or  messenger  delivery  may  be 
made  to  2101  L  Street,  N.W.,  5di  Floor. 
Washington,  D.C.  20037.  Written 
comments  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Acting  Deputy  Administrator  for 
Risk  Management.  2101  L  Street.  N,W.. 
5th  Floor.  Washington,  D.C.  during 
regular  business  hours,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  and  a  copy  of 
the  Draft  Optional  Amendment  to  the 
1995  Standard  Reinsurance  Agreement, 
contact  David  Miller,  Acting  Director, 
Delivery  System  Services,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250. 
telephone  (202)  254-8245. 
SUPPLEMENTARY  INFORMATION:  The 
Standard  Reinsurance  Agreement 
establishes  the  terms  and  conditions 
under  which  FCIC  provides  premium 
subsidy,  expense  reimbursement,  and 
reinsurance  on  multiple  peril  crop 
insurance  policies.  The  Standard 
Reinsurance  Agreement  is  a  cooperative 
financial  assistance  agreement  between 
FCIC  and  private  insurance  companies 
to  deliver  the  multiple  peril  crop 
insurance  program  under  the  authority 
of  the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.). 

Notice 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.).  the  FCIC  herewith  gives 
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notice  of  tlie  availability  of  the  draft 
Optional  Amendment  to  the  1995 
Standard  Reinsurance  Agreement  for 
comment.  Comments  must  be  received 
by  November  18. 1994. 

Authority:  7  U.S.C.  1501,  as  amended. 

Done  in  Washington.  DC  on  November  10. 
1994. 
Kenneth  D.  Ackennan, 

Acting  Deputy  Administrator.  Federal  Crop 
Insurance  Corporation. 

(FR  Doc.  94-28384  Filed  11-10-94.  8:4.5  am) 
BtLUMQ  CODE  341(MI6-M 


Forest  Service 

Elsmere  Canyon  Proposed  Solid  Waste 
Management  Facility;  Intent  To  Prepare 
an  Envircnmental  impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  The  Angeles  National  Forest 
published  a  Notice  of  Intent  to  prepare 
an  environmental  impact  statement  for 
a  non-significant  amendment  to  the 
Angeles  National  Forest  Land  and 
Resources  Management  Plan  in  Volume 
55,  No.  173  /  Thursday,  September  6. 
1990.  The  amendment  would  add  1640 
acres  to  the  Land  Adjustment  Plan, 
which  is  part  of  the  Land  and  Resources 
Management  Plan.  This  is  in  response  to 
a  proposal  to  exchange  land  for  llio 
purpose  of  development  of  a  solid  waste 
management  facility  in  the  Elsmere 
Canyon  area  of  the  Tujunga  Ranger 
District.  Angeles  National  Forest,  Los 
Anpeles  C^ounty,  California. 

Tlse  Forest  wishes  to  revise  and 
update  the  Notice  of  Intent  with  the 
following  irJormation: 
DECISiON:  The  Forest  Service  must 
det:ide  whedier  or  not  to  exchange  1643 
acrrr.  of  National  Forest  land  currently 
within  the  boundaries  of  the  Angeles 
National  Forest  for  private  lands  within 
the  boundaries  of  Ajigeles  National 
Fore!?t.  Chher  private  laiids  within  the 
boundaries  of  other  National  Forests 
within  Southern  Caliloraia,  mi'y  also  be 
rnn.sidored.  As  part  of  that  decision,  an 
amendmeul  to  the  existing  .Xngeles 
National  Forest  Land  Adjustment  Flan 
would  be  made,  adding  the  1643  acres 
to  the  Adjustment  Flaa.  F'urtli :;r,  the 
Angeles  Land  and  Resources 
Management  Plaii  would  be  amended  to 
reflect  the  changes  in  die  Plan  as  a 
result  of  the  decision.  This  decision  will 
be  subject  to  appeal  under  36  CFR  215. 
DATES:  A  revised  date  for  the  DEIS  to  be 
tiled  with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  is  on  or  about  December 


31. 1994.  The  Final  EIS  is  scheduled  to 
be  completed  by  December,  1995. 

RESPONSIBLE  OFFICIAL:  The  responsible 
official  will  be  the  Regional  Forester, 
Pacific  Southwest  Region,  630  Sansome 
St..  San  Francisco,  Ca.  94111. 

OTHER  PROVISIONS:  All  Other  provisions 
of  the  original  notice  remain  accurate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  may  be  directed  to  Charles  K. 
McDonald,  701  N.  Santa  Anita  Ave., 
Arcadia,  CA.  91006  or  phone  (818)  574- 
5257. 

Dated:  November  7, 1994. 
Michael ).  Rogers, 
Forest  Supen-i^or. 

II'R  Doc.  94-28426  Filed  11-16-94;  8:4.5  aral 
BILLING  CODE  34ia-11-M 


Crown  Jewel  Mine,  Okanogan  National 
Forest,  Okanogan  County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revision  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  March  2.  1992,  the  USDA. 
Forest  Service  and  the  Washington  Stale 
Department  of  Ecology,  as  joint  lead 
agencies,  issued  a  notice  of  intent  (NOl) 
to  prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  develop 
a  mine  for  precious  mineral  e-xtmction 
on  Buckhorn  Moxmtain  in  the  Federal 
Register  (57  FR  7352).  On  April  15, 
1993,  and  March  11 .  1994  the  USDA, 
Forest  Service  and  the  Washington  State 
Department  of  Ecology,  as  joint  lead 
agencies,  issued  revisions  to  the  notice 
of  intent  (NO!)  to  prepare  an 
cavironuK-!  *ul  impact  statement  (EIS)  in 
the  federal  Register  (58  FR  19646  and 
59  FR  1157b).  The  purpose  of  this 
revised  notice  of  intent  is  to  infonn  the 
interested  publics,  of  a  revised  release 
date  for  the  draft  and  final  EIS.  The  draft 
environmental  impact  statement  (EIS)  is 
expected  to  be  completed  and  available 
for  public  review  in  March.  1995.  The 
tln-il  ELS  is  expected  to  be  av.nilabln  in 
September.  1995. 

FOR  FURTHER  INFORMAT;ON  CONTACT: 

Phil  Christy,  1  West  Winesap,  Tonasket 
Ranger  District,  Tonasket.  Washington 
98855;  phone  486-2186. 

Dated:  November  3, 1994. 
David  Hood, 
Acting  Forvst  Supenisor. 
|FR  Doc.  94-28372  Filed  U-1&-94:  8:45  am) 
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Long-Term  Ecosystem  Productivity 
(LTEP)  Research  Project,  Willamette 
National  Forest,  Lane  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service  will  prepare  an 
environmental  impact  statement  on  a 
proposal  to  implement  a  Long-Term 
Ecosystem  Productivity  research  project. 
This  project  will  result  in  establishing 
conditions  across  a  gradient  of 
successional  stages  and  organic  matter 
levels  on  the  forest  floor  according  to 
the  Long-Term  Ecosystem  Productivity 
Program  Integrated  Research  Sites. 
Coverning  Research  Plan  (PNW,  Susan 
Little  and  others,  10/16/91).  Creating 
these  conditions  will  require  harvesting 
approximately  180  acres  of  70  to  80  year 
old  Douglas  fir  forest  by  clearcutting 
and  90  acres  of  partial  cutting.  Other 
proposed  activities  include  weather 
station  siting,  reforestation,  fuel  control, 
and  snag  creation. 

The  Willamette  National  F^orest 
invites  additional  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  Comments  have  already  been 
received  as  the  result  of  local  public 
participation  activities.  The  agency  will 
also  give  notice  of  the  full 
environmental  analysis  and  decision- 
makiiig  process  so  that  interested  and 
affected  people  are  made  aware  as  to 
how  they  may  participate  and 
contribute  to  tl'.e  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  December  19, 1994. 
ADDRESSES:  Send  written  comments  to 
Lynn  Burditt,  District  Pumger,  Flue 
River  Ranger  Station.  PO  Box  ITJ.  Blue 
River  OR,  97413. 

FOR  FURTHER  INFORMATION  CCWT.aCT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact  to 
Karen  Geary,  Planning  Asi^is'ant  or  Jim 
Overton,  Site  Manager,  (503)  822-3317. 
SUPPLEMENTARY  INFORMATION:  The  Long- 
Term  Ecosy.stem  Produc;tivity  planning 
area  is  iocatixl  in  the  East  Fork  of  Doer 
Creek  drainage  in  portions  of  T17S,  R3E, 
Sections  13,  23.  24.  25,  26,  and  35.  This 
research  site  is  one  of  six  in  Oregon, 
Washington,  and  Alaska  designed  for 
long-term  ecosystem  pioducti. ity 
res»;arch.  The  Integrated  Research  Sites 
are  established  as  a  network  of  research 
and  monitoring  sites  to  look  at  topics 
which  are  long-term,  which  are 
complex,  and  which  demand  the 
integration  of  scientific  disciplines. 
These  sites  will  be  studied  over  a  period 
of  200  years  t»  test  the  hypothesis  that 


long-term  ecosystem  productivity  is 
directly  affected  by  successional 
patterns  and  the  level  of  down  woody 
debris. 

The  nature  and  scope  of  the  decision 
is  to  implement  the  research  project. 
This  EIS  will  tier  to  the  Willamette 
National  Forest  Land  and  Resource 
Management  Plan  (1990)  as  amended  by 
the  Record  Of  Decision  and  Standards 
and  Giudelines  for  Management  of 
Habitat  For  Late  Successional  and  Old- 
Growth  Forest  Related  Species  within 
the  Range  of  the  Northern  Spotted  Owl. 

On  June  25, 1992  an  amendment  to 
the  Willamette  National  Forest  Plan 
made  an  allocation  change  of  this 
Isolation  Block  from  Management  Area 
14b  (General  Forest)  to  a  newly  created 
allocation.  Management  Area  3b 
(Integrated  Research  Site)  and 
established  Management  Area  (MA) 
standards  and  guidelines  for  MA  3b. 

Initial  scoping  began  in  February  of 
1991.  Issues  that  were  identified  include 
water  quality,  soil  productivity,  wildlife 
habitat,  we  area  protection,  and 
economics  of  helicopter  harvesting 
needed  for  research  objectives  and 
design. 

Preliminary  analysis  and  alternative 
formulation  have  resulted  in  the 
proposed  action.  This  proposed  action 
meets  the  objectives  of  the  Governing 
Research  Plan  and  proposes  to 
implement  the  research  plan  by  treating 
approximately  180  clearcut  acres  and  90 
partial  cut  acres  of  70  to  80  year  old 
Douglas  fir  forest.  There  are  3  study 
blocks,  each  containing  6  treatment 
units  and  1  control  area,  resulting  in  a 
total  of  18  treatment  units  and  3  control 
areas.  Each  treatment  imit  would  be 
approximately  15  acres  in  size. 
Helicopter  yarding  would  be  used  for 
removal  of  the  trees.  The  research  plan 
has  been  scaled  down  and  refined  to 
minimize  enviroimiental  effects.  At  its 
fullest  extent,  the  original  research 
concept  would  have  included  36 
treatment  units  and  4  control  areas. 
Alternative  2  is  the  No  Action 
alternative. 

A  scoping  meeting  will  be  held  in 
early  December.  If  you  are  interested  in 
this  meeting,  please  notify  us  for  the 
location  and  time.  The  Forest  Service 
will  be  seeking  additional  information, 
comments  and  assistance  from  Federal, 
State  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  or  affected  by  the  proposed 
project.  Additional  information  will  be 
used  to  further  identify  key  issues  or 
develop  other  alternatives.  This  input 
will  be  used  in  preparation  of  the  draft 
EIS. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Enviroimiental  Protection 


Agency  (EPA)  and  to  be  available  for 
public  review  by  March  1995.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  imtil  after  completion  of  the 
final  environmental  impact  statement 
may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Model,  803  f. 
2d  1016. 1022  (9th  Qr.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpfiil  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  ahematives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quahty  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  May  1995.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
pohcies  considered  in  making  the 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  rationale  for  the  decision 
in  the  Record  of  Decision.  That  decision 
wall  be  subject  to  Forest  Service  appeal 
Regulations  (36  CFR  217). 


Dated:  November  8. 1994. 
Darrei  L.  Kenops, 

Forest  Supervisor. 

[FR  Doc.  94-28373  Filed  11-16-94;  8:45  am] 

BttUNG  COOE  3410-1  t-M 

Soil  Conservation  Service 

Asaayi  Lake  Watershed,  Navajo  Nation, 
San  Juan  and  McK  liey  Counties,  NM 

AGENCY:  Soil  Conservation  Ser\ice, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Soil 
Conservatio;;i  Service  Regulations  (7 
CFR  Part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  envirorunental 
impact  statement  is  not  being  prepared 
for  the  Asaayi  Lake  Watershed. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Humberto  Hernandez.  State 
Conservationist.  Soil  Conservation 
Service,  3003  North  Central  Avenue. 
Suite  800,  Phoenix,  Arizona,  85012. 
Telephone:  (602)  280-8808. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Humberto  Hernandez,  State 
Conser\"ationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  proposes  a  combination  of 
land  treatment  and  structural  practices 
to  reduce  erosion  and  the  resulting 
sedimentation  into  Asaayi  Lake.  This 
action  will  extend  the  useful  life  of  the 
lake  frtsm  15  years  to  43  years.  The  land 
treatment  includes  plaimed  grazing 
systems,  grazing  management,  and 
proper  grazing  use.  Also  included  are 
forest  road  obliteration,  fencing, 
livestock  pipeline,  range  seeding,  brush 
management,  and  rangeland  water 
spreaders. 

Structural  measiu-es  include  sediment 
and  flood  control  structures,  grade 
control  and  bank  stabilization 
structures,  improved  recreational 
facilities,  an  irrigation  water  delivery 
system  and  15  pools  for  improved  fish 
habitat. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
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Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
( fipios  of  the  FONSI  are  available  to  fdl 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mike  Sullivan.  Assistant  State 
Conservationist  for  Water  Resources,  at 
(602) 280-8787. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

(FR  Doc.  94-28443  Filed  11-16-94:  8:45  am) 

BILLING  CO[}E  34tO-ie-M 


Point  Remove  Wetland  Reclamation 
and  Irrigation  Project  Pope  and 
Conway  Counties,  AR 

AGENCY:  Soil  Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Policy  Act  of  1969;  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Part  1500);  and  the 
Soil  Conservation  Service  Regulations  (7 
CFR  Part  650);  the  Soil  Conservation 
Service.  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Point  Remove  Wetland 
Reclamation  and  Irrigation  Project,  Pope 
and  Conway  Counties.  Arkansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Wehri.  State  Conservationist. 
Soil  Conservation  Service,  Room  5404. 
Federal  Office  Building.  700  West 
Capitol  Avenue.  Little  Rock.  AR.  72201. 
(501) 324-5445. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  action 
indicates  that  the  project  will  not  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings,  Thomas  H.  Wehri. 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  wetland 
reclamation,  enhancement  of  fish  and 
wildlife  habitat,  and  irrigation.  The 
planned  works  of  improvement  include 
five  pumping  plants,  four  low  water 


weirs,  one  weir  ivith  taintor  gates.  1.8 
miles  of  concrete  flume.  8.8  miles  of 
earthen  channel,  and  1.6  miles  of  buried 
pipe.  Forty-six  miles  of  existing  ditches 
will  be  used  for  water  conveyance. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
fonvarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Thomas  H.  Wehri.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

Dated:  November  8. 1994. 
Thomas  H.  Wehri, 
State  Cansen-ationist. 
|FR  Doc.  94-28435  Filed  11-16-94;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration  (ITA). 

Title:  OECD  Industrial  Committee 
Subsidies  and  Structural  Adjustment 
Questionnaire. 

Form  \'umberls):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  1.120  hours. 

\'umber  of  Respondents:  40. 

Avg  Hours  Per  Response:  16  hours  - 
Federal  agencies;  40  hours  -  state  and 
local  governments. 

Needs  and  Uses:  The  Paris-based 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  is  compiling 
a  database  of  government  supports  and 
subsidies  to  industry.  The  compilation 
and  analysis  of  this  data  will  support 
efforts  to  continue  to  reduce  and 
eliminate  trade  distorting  subsidies.  ITA 
is  responsible  for  the  United  States 
Government's  submission  to  the  OECD. 

Affected  Public:  Federal  agencies  or 
employees  and  state  or  local 
governments. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntarv 

OMB  Desk  Officer:  Don  Arbuckle.  ' 
(202) 395-7340. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC' 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  room 
10202.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  November  10. 1994 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  94-28379  Filed  11-16-94:  8:45  am] 

BILLING  CODE  3510-CW-F 


Foreign-Trade  Zones  Board 
[Docket  35-94] 

Proposed  Foreign-Trade  Zone— Fort 
Myers,  FL;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Lee  County  Port 
Authority,  requesting  authority  to 
establish  a  general-purpose  foreign-trade 
zone  at  two  airport  sites  in  Fort  Myers. 
Florida.  The  main  site  would  be  at 
Southwest  Florida  International  Airport, 
which  is  a  Customs  user  fee  port 
facility.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  November  2,  1994.  The 
applicant  is  authorized  to  make  the 
proposal  under  Section  288.36,  Florida 
Statutes  Annotated  (1993). 

The  two  proposed  sites  (3,955  acres) 
are  in  Fort  Myers,  Lee  County,  on 
property  owned  and  operated  by  the 
applicant.  Site  1  (Southwest  Florida 
International  Airport — 3.315  acres)  is 
located  at  16000  Chamberlin  Parkway, 
and  Site  2  (Page  Field— €40  atres)  is 
located  adjacent  to  U.S.  Highway  41. 
some  7  miles  northwest  of  Site  1.  There 
are  cargo  and  warehouse  structures  at 
both  sites. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Fort 
Myers  area.  Several  firms  have  indicated 
an  interest  in  using  zone  procedures  for 
warehousing/distribution  of  such  items 
as  electronic  and  telecommunication 
products,  audio-video  equipment, 
oriental  carpets,  and  assorted 
machinery.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 


In  accordance  with  the  Board's 
regulations  (as  revised,  57  FR  50790- 
50808. 10-8-91).  a  member  of  the  FTZ 
Stall  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  January  19, 1995  at  9;0G  a.m., 
Training  Center  at  the  Southwest 
Florida  International  Airport,  Fort 
Myers.  Florida. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary'  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  6, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-iday  period  until  February  21. 1995. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
U.S.  Customs  Service.  Office  of  Resident 

Agent,  6324  Corporation  Court,  Fort 

Myers.  Florida  33919 
Office  of  the  Executive  Secretar}-, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  N\V, 

Washington,  DC  20230 

Dated;  Noveinl>er  9. 1994. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  94-28464  Filed  11-16-94;  8:45  am] 

BU.LJNC  COOE  3S*»«e-P 


International  Trade  Administration 

National  Institutes  of  Health,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L,  89-6.M,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Con.stitution 
Avenue,  N.W.,  Washington.  D.C. 

Docket  Number:  94-099.  Applicant: 
National  Institutes  of  Health,  Bethesda, 
MCi  20892.  Instrument:  Electron 
Microscope  and  Accessories,  Model 
CM-100.  Monu/ac/urer;  Philips,  Ihe 
Netherlands.  Intended  Use:  See  notice  at 
.'39  re  49645,  September  29,  1994.  Order 
Date:  March  31,  1994. 

Docket  Number:  94-105.  Applicant: 
Notional  Institutes  for  Arthritis  and 


Musculoskeletal  and  Skin  Diseases, 
Bethesda,  MD  20892-2755.  Instrument: 
Electron  Microscope,  Model  CM  120. 
Manufacturer:  .Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
59  FR  49645,  September  29. 1994.  Order 
Date:  June  24, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff 

IFR  Doc.  94-28465  Filed  11-16-94;  845 ami 
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National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  Mining;  Approval  of 
Exploration  License  Revisions 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACTION:  Notice  of  approval  of  Deep 
Seabed  Mining  Exploration  License 
revisions  to  USA-2  and  USA-3  for 
Ocean  Management  Inc.,  and  Ocean 
Mining  Associates. 

SUMMARY:  On  September  8, 1994.  at  59 
FR  46396.  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
noticed  receipt  of  applications  for 
revisions  to  the  schedules  of 
expenditures  for  Deep  Seabed  Mining 
Exploration  Licenses  USA-2  issued  to 
Ocean  Management,  Inc.  (OMI),  and 
USA-3  issued  to  Ocean  Mining 
Associates  (OMA).  Amendments  to  the 
related  exploration  plans  were  also 
received.  No  comments  objecting  to 
approval  of  these  proposed  revisions 
were  received  by  NOAA.  Pursuant  to 
the  Deep  Seabed  Hard  Mineral 
Resources  Act  (Pub.  L.  96-283)  and  15 
CFR  Part  970,  NOAA  has  approved  the 
following  license  revisions:  Revision 
No.  4  to  OMI's  License  USA-2  on 
November  2, 1994;  and  Revision  No.  3 


to  OMAs  License  USA-3  on  October 
17,  1994. 

FOR  FURTHER  INFORMA-HON  CONTACT: 
Betty  Rosser  or  Karl  Jugel,  Ocean 
Minerals  and  Energy  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management  NOAA.  1305  East- West 
Highway.  Silver  Spring.  Mar>-land 
20910.  (301)  713-3159,  Ext  206. 

Dated:  Novomber  10, 1994. 
Frank  W.  Malonej', 

Deputy  Assistant  Administrator  for  Octan 
Sen-ices  and  Coastal  Zone  Management. 
IFR  Doc.  94-28458  Filed  11-16-94;  8  45  aru| 

B(LLmO  COOE  13eO-12-M 


P.O.  110494q 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  its  Standing  and  Reef 
Fish  Scientific  and  Statistical 
Committees  (SSC)  on  November  29-30, 
1994.  from 

8:00  a.m.  until  5:00  p.m.,  on  each  day; 
and  a  joint  meeting  of  its  Reef  Fish  and 
Ad  Hoc  Red  Snapper  Advisorj'  Panels 
.  (AP)  on  December  1-2, 1994,  from  8:00 
a.m.  until  5:00  p.m.,  on  each  day,  to 
review  a  draft  amendment  that  contains 
alternatives  for  limiting  access  to  the 
Gulf  commercial  red  snapper  fishery 
including  license  limitation  and 
individual  transferable  quota  systems. 

The  meetings  will  be  held  at  the 
Pontchartrain  Hotel,  2031  St.  Charles 
Avenue.  New  Orleans,  LA;  telephone: 
(504)524-0581. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Wayne  E.  Swingle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
Suite  331,  Tampa,  FL;  telephone:  (813) 
228-2815, 

SUPPLEMENTARY  (NFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  lulie 
Krebs  at  the  above  address  by  November 
21.1994. 

Dated:  Novftmbei  9, 1994. 
David  S.  Crestin, 

Actmg  Director,  Office  of  Fisheries 
Consen'ation  and  Management,  Notional 
Marine  Fisheries  Senice. 

IFR  Doc.  94-28327  Filed  11-16-94;  8:45  am| 
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Meeting  of  Monterey  Bay  National 
Marine  Sanctuary  Advisory  Council 

agency:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Open 
Meeting. 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Monterey  Bay  National  Marine 
Sanctuary. 

TIME  AND  PLACE:  Friday,  December  9, 
1994  from  8:30  until  4:00.  The  meeting 
location  will  be  at  the  Half  Moon  Bay 
Community  Center,  535  Kelley  Avenue, 
Half  Moon  Bay,  California. 
AGENDA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  discussed. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Kathey  at  (408)  647-4201  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  .Assistance  Catalog  Number 
11.429  Marine  Sanctuan.'  Program 
Dated:  November  7. 1994. 
Frank  Maloney, 

Deputy  Assistant  Administrator  for  Ocean 
Senices  and  Coastal  Zone  Management. 
jFR  Doc.  94-28370  Filed  11-16-94:  8:45  am] 

BILCING  code  3510-08-M 

[I.D.  110494B] 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  committee  meetings. 

SUMMARY:  The  North  Pacific  Fisher>' 
Management  Council  (NPFMC)  has 
scheduled  the  following  committee 
meetings: 

The  Full  Retention/Full  Utilization 
and  Harvest  Priority  Committee  will 
meet  November  17-18,  1994,  in  the 
Regency  Room  at  the  Meany  Tower 
Hotel,  4.507  Brooklyn  Avenue,  NE., 
Seattle,  WA.  The  meeting  will  be  held 
from  8:30  a.m  until  4:30  p.m..  each  day. 
The  committee  has  been  tasked  with 
evaluating  and  fleshing  out  alternatives 


designed  to  reduce  bycatch  and  waste  of 
North  Pacific  fishery  resources.  For 
more  information  on  this  meeting 
contact:  Dave  Witherell,  NPFMC. 
telephone:  (907)  271-2809. 

Tne  NPFMC's  Enforcement 
Committee  has  scheduled  a  meeting  for 
November  28-29. 1994.  at  the  NMFS 
Regional  Office,  709  W.  9th  Street, 
Juneau,  AK.  The  meeting  will  begin  at 
10:30  a.m.  on  November  28.  It  will 
reconvene  at  8:00  a.m.  on  November  29. 
and  adjourn  at  5:00  p.m.  The  committee 
will  review  the  following  issues: 

1.  Revision  of  50  CFR  part  301 
regulations  to  accommodate  changes  for 
the  NPFMC  halibut-sablefish  individual 
fishing  quota  program, 

2.  License  hmitation  alternatives 
under  consideration  by  the  NPFMC. 

3.  Halibut  grid-sorting  amendment. 

4.  King  crab  closed  area, 

5.  Seamount  fishery  restrictions, 

6.  Trawl  mesh  regulations. 

7.  Total  weight  measurement 
amendment,  and 

8.  Salmon  area  closures. 

For  more  information  on  this  meeting 
contact:  Jane  DiCosimo,  NPFMC; 
telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
VVilloughby.  (907)  271-2809. 

Dated:  November  9,  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Consenation  and  Management.  S'ational 
Marine  Fisheries  Sen-ice. 
IFR  Doc.  94-28328  Filed  11-16-94:  8:45  am] 
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North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOA.M. 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  bodies  will  hold  meetings  the 
week  of  December  4. 1994,  at  the  Hilton 
Hotel.  500  W.  3rd  Avenue.  Anchorage, 
AK.  All  meetings  are  open  to  the  public 
with  the  exception  of  a  meeting  of  the 
Nominating  Committee  and  an 
executive  session  to  be  held  during  the 
lunch  hour  one  day  during  the  meeting 
week.  All  meetings  will  be  held  at  the 
hotel  and  are  scheduled  as  follows: 

The  Council  Advisory  Panel  meeting 
will  begin  at  1:00  p.m.,  on  December  4, 


and  the  Scientific  and  Statistical 
Committee  will  meet,  beginning  at  10:30 
a.m.,  on  December  5. 

The  Council  meeting  will  begin  at 
8:00  a.m.,  on  December  7.  Each  meeting 
will  continue  until  business  is 
completed.  There  may  be  other 
workgroup  and/or  committee  meetings 
held  during  the  week.  Notice  of 
meetings  will  be  posted.  Time 
permitting,  the  Council  will  address, 
and  may  take  appropriate  action  on,  the 
following  agenda  items: 

1.  Reports  from  the  Alaska 
Department  of  Fish  and  Game  and 
NMFS  on  the  current  status  of  fisheries 
and  regulations;  reports  from  NMFS  and 
the  U.S.  Coast  Guard  on  fisheries 
enforcement  activities; 

2.  Appointments  to  the  Council's 
Advisory  Panel  and  Scientific  and 
Statistical  Committee  for  1995; 

3.  Comments  on  a  proposed  rule  for 
the  revised  moratorium: 

4.  Review  of  additional  analyses  for 
the  Council's  license  limitation  program 
for  groundfish  and  crab;  identification 
of  elements  and  alternatives  of  most 
interest  and  approval  of  documents  for 
public  review; 

5.  Receipt  of  committee  reports  on  full 
utilization  and  harvest  priority 
programs,  and  consideration  of  the  next 
steps  in  addressing  the  waste  and 
discard  issue: 

6.  Review  oi  potential  .scope  of 
analysis  for  extension  of  inshore- 
offshore  allocations  nr^d  pollock 
community  developmem  quota 
program,  and  further  direction  to  staff; 

7.  1995  Final  Groundfish 
Specifications:  Review  and  approve 
final  Stock  Assessment  and  Fishery' 
Evaluation  reports  for  the  Gulf  of  Alaska 
and  Bering  Sea/Aleutian  Island 
groundfish  fisheries  and  set  final  1995 
groundfish  specifications,  bycatch  rates. 
Vessel  Incentive  Program  rates,  and 
discard  mortality  rates  for  halibut  in  the 
groundfish  fisheries; 

8.  Review  of  proposed  rule  for  scallop 
fisher\'  management  plans  (FMPs), 
including  the  i<;sue  oi  mana^H kv^mX 
jurisdiction  over  ves.sels  not  registered 
with  the  State  of  .\laska; 

9.  Review  of  actions  to  protect  red 
king  crab  in  Bristol  Bay,  including  a 
report  on  opilio  bycatch  and  consider 
next  steps,  and 

10.  Review  of  proposals  for 
amendments  to  groundfish  FMPs;  give 
staff  further  direction. 

FOR  FURTHER  INFORMATION  CONTACT: 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage. 
AK  09510;  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  aci:essible  to 


people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
VVilloughby.  (907)  271-2809,  at  least  5 
working  days  prior  to  the  meeting  date 

Dated:  November  9, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice 
IFR  Doc.  94-28329  Filed  11-16-94:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fit>er,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

November  10. 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  RoSS 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  TexUle  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  4039,  published  on  January 
28,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  desired  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Riia  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Text  He  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  10. 1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Januar\'  24. 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  direcUve 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  Febniary  l,  1994  and  extends  through 
January  31, 1995. 

Effective  on  November  17, 1994,  you  are 
directed  to  amend  the  directive  dated  January 
24. 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  Bangladesh: 


Category 

Adjusted  twetve-montti 
limit' 

336/636  

309  1 89  dozen 

341 

347/348  

351/651  

363 

369-S2 

635 

638/639  

645/646  

847  

1,879,700  dozen. 
1,758,757  dozen. 
516,511  dozen. 
20,317,339  numbers. 
1,210,241  kilograms. 
244,429  dozen. 
930,684  dozen. 
245,591  dozen. 
594,321  dozen. 

'The  limits  tiave  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  January 
31,1994. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
ll.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  94-28460  Filed  1 1-16-94:  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China 

Novemtier  10, 1994 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
certain  limits  and  a  sublimit. 

EFFECTIVE  DATE:  November  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  336, 
369-L.  and  641  and  sublimit  for 
Categories  338-S/339-S  are  being 
increased  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
number  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  3847,  published  on  Januarv 
27.  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  January  17,  1994. 
hut  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 
Novmct)er  10, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  V'ashington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
is.sued  to  you  on  [anuary  24. 1094,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1994  and 
extends  through  December  31, 1994. 

Effective  on  Novemt)er  15. 1994,  you  are 
directed  to  amend  further  the  directive  dated 
January  24, 1994  to  increase  the  limits  and 
sublimit  for  the  following  categories,  as 
provided  under  the  terms  of  the 
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Meinorandum  of  Understanding  datinl 
January  17. 1994  between  the  Governments 
of  the  United  States  and  the  People's 
Kepulilic  of  China: 


Category 

Adjusted  twetve-month 
Nnvt' 

Sut)<evete  in  Group  1 

336  __ 

158.241  dozen 

338/339  

2.346.869  dozen  of 

wtiich  not  more  than 

1,870,607  dozen 

shall  be  tn  Cat- 

egories 338-S/339- 

S^. 

369-L  3 

3,097,177  kilograms. 

641  

1,370,816  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993. 

=' Category  338-S:  aH  HTS  numbers  except 
6109  10.0012,  6109.10.0014.  6109.10.0018 
and  6109.10.0023;  Category  339-S:  all  HTS 
numbers  except  6109.10.0040,  6109.10.0045 
6109.10.0060  and  6109.10  0065. 

3  Category  36^L:  only  HTS  numbers 
4202.12.4000.  4202.12.8020,  4202.12.8060. 
4202.92.1500.  4202.92.3015  and 

4202.92.6090. 

The  Committee  for  the  IniplfMnentation  of 
Textile  Agreements  ha.s  determined  that 
those  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U..S.C.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implfiiwntation 
of  Tttxtile  Agreements. 

jFR  D(XL  94-28461  Filed  1  l-lfr-94;  8:45  amj 
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Amendment  and  Adjustment  of  Import 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Malaysia 

November  10.  1994 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  adjusting  limits. 

EFFECTIVE  DATE:  Novornber  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  infonnation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  hoards  of  each  Customs  port  or 
call  (202)  9276-6712.  For  information 
on  embargoes  and  quota  re-openings. 
«all(2n2)482-rj715. 

SUPf>t.EMENTARV  INFORMATION: 

Authority:  Executive  Ordor  1  l(>5t  of  Man:h 
I,  1*172,  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.SC.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  3, 1994,  the 
Governments  of  the  United  States  and 
Malaysia  agreed,  among  other  things,  to 
amend  the  current  base  level  for 
Category  326  in  the  Fabric  Group. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  increuse 
the  current  limit  for  Category  326.  Also. 
Category  225  is  being  reduced  to 
account  for  additional  flexibility  which 
was  applied  to  Category  326  as  a  result 
of  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
S<:hedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993).  Also 
see  58  FR  65580.  published  on 
Deccn^.ber  15.  1993. 

The  letter  to  the  Commissioner  of 
Cu.stoms  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
d&signed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemenlation  of  Textile 
Agreements 

Nwember  10.  1994. 
Commi.ssioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Qimmissioner:  This  directive 
amends.  Ijut  does  not  cancel,  the  directive 
issued  to  you  on  December  9. 1993.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  pro<lucts 
and  silk  blend  and  other  vegetable  fiber 
apparel,  pmdured  or  manufactured  in 
Malaysia  ami  exported  during  the  twelve- 
month period  which  t)egan  on  )anuary  1. 
1994  and  extends  through  December  31. 
1994. 

Effective  on  November  10.  1994,  you  an; 
directed,  pursuant  to  the  Memorandum  of 
lindt-rslanding  (MOU)  dated  November  3, 
1994  between  the  (k)vernments  of  the  United 
.Slates  and  Malaysia,  to  adjust  the  limits  for 
the  following  categories: 


Category 

Adjusted  twelve- month 
limit' 

326  

5,350,000  square  me- 
ters. 
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Category 

Adjusted  twelve-month 
limit' 

Subleveis  in  the 
Fabric  Group 
225  

25.506.166  square  me- 
ters. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  alter  Decemtier 
31. 1993. 

The  Committee  for  the  Inipiemenfation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
ejcception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Haves, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  94-28459  Filed  11-16-94.  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review. 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  colletnion  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicablt  Form : 
Marksmanship  Competition  Rifle  and 
Pistol  (Individual)  Entry  and  S(»re 
Cards;  DA  FORM  1342  and  DA  FORM 
1344 

Type  of  Request:  Reinstatement 

Number  of  Respondents:  3,600 

Responses  per  Respondent:  1 

Annual  Responses:  3.B00 

Average  Burden  per  Response:  3  mins 

Annual  Burden  Hours:  180 

Needs  and  Uses:  DA  Form  1342  and 
1344  are  used  to  collect  data  to 
determine  participation  eligibility, 
and  to  record  individual  competitor 
scores  forExcellence-in-Competition 
(EIC)  matches  conduded  annually  at 
Regional  and  State  Levels  by  the 
Director  of  Civilian  Marksmanship 
(DCM).  These  scores  are  utilized  by 
the  Office  of  the  DCM  for  cotnputation 
and  recording  purposes. 

Affected  Public:  Non-profit  institutions 

Frequency:  Annually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 


Office  Building,  Washington.  DC 
20503. 
DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
^ould  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  Virginia 
22202-4302. 

Dated:  November  14, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(PL.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

D&te  of  Meeting:  6  December  1994. 

Time  of  Meeting:  0830-1600. 

Place:  Arlington.  VA. 

Agenda:  The  Army  Science  Board's 
infrastructure  and  Environment  Issue  Group 
on  "Remediation  of  Contaminated  Army 
Sites:  Utility  of  Natural  Attenuation"  will 
receive  briefings  on  natural  attenuation 
relaJed  processes  and  regulatory 
perjpectives.  This  meeting  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  lie 
contacted  for  further  infonnation  at  (703) 
695-0781. 
Sally  A.  Warner. 
Administrative  Officer,  Army  Science  Board 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-330-001] 

Carnegie  Natural  Gas  Company;  Notice 
of  Reconciliation  Report 

November  10,  1994. 

Take  notice  that  on  Oi;tober  24. 1994, 
Carnegie  Natural  Gas  Company 
(Carnegie)  filed  an  Account  No.  191 
reconciliation  report  reflecting  a  refund 
to  New  Jersey  Natural  Gas  Company 
(New  Jersey )"of  $22,942.  inclusive  of 
interest,  in  compliance  with  a 
Commission  order  issued  September  22. 
1994.' 

Carnegie  states  that  it  has  complied 
with  the  Commission  order  by  remitting 
to  New  Jersey  the  refund  with 
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applicable  interest.  Carnegie  states  that 
it  is  also  filing  workpapers  showing  the 
final  balance  in  the  account  and 
indicating  the  adjustments  necessary  to 
the  amounts  collected  or  refunded  to 
reflect  the  final  posting  to  the  account. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  November  18, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pro<:5eding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-28356  Filed  11-16-94;  8:45  am) 
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[Docket  No.  ER94-1 161-002] 

Direct  Electric  Inc.;  Notice  of 
Informational  Filing 

November  10, 1994. 

Take  notice  that  on  November  7. 
1994,  Direct  Electric  Inc.  (DEI)  filed 
certain  information  as  required  bv  the 
Commission's  July  18. 1994,  letter  order 
in  Docket  No.  ER94-1 161-000.  Copies 
of  DEI's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-28348  Filed  ll-lb-94:  8:45  ami 
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[Docket  No.  ER94-968-003] 

Electric  Clearinghouse,  Inc.;  Notice  of 
Informational  Filing 

November  10,  1994. 

Take  notice  that  on  October  23, 1994, 
Electric  Clearinghouse,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  7.  1994,  letter  order 
in  Docket  No.  ER94-968-0Q0.  Copies  of 
the  Electric  Clearinghouse,  Inc. 
informational  filing  are  on  file  with  the 
Clommission  and  are  available  for  public 
inspe«;tion. 
Louis  D.  Cashell. 
Si'irHary. 

IFR  Doc.  94-28350  Filed  ll-lb-94:  8:45  ami 
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[Docket  No.  ER95-1 12-000] 
Entergy  Services,  Inc.,  Filing 

November  10, 1994. 

Take  notice  that  on  October  31, 1994, 
as  supplemented  on  November  9, 1994, 
Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively  "Entergy 
Operating  Companies)  filed  a  Network 
Service  Tariff  ("NST),  including  a  pro 
forma  network  operating  agreement,  and 
service  agreement,  and  a  revised 
Transmission  Service  Tariff  ("TST"), 
including  pro  forma  service  agreements 
for  firm  and  non-firm  services.  Entergy 
Services  states  the  filing  is  in  response 
to  the  D.C.  Circuit's  remand  in  Cajun 
Electric  Power  Cooperative.  Inc.  vs. 
FERC.  No  92.-1461  (D.C.  Cir.  July  12, 
1994),  or  prior  Commission  orders  in 
Docket  No.  ER91-569.  Entergy  Serxices 
states  the  TST  and  NST  are  "conforming 
proposals"  under  the  Commission's 
Transmission  Pricing  Policy  Statement 
in  Dot^ket  No.  RM93-10.  Entergy 
Services  requests  that  the  "conforming" 
NST  and  TST  take  effect  on  January  1, 
1995. 

On  October  31,  1994,  as 
supplemented  on  November  9, 1994, 
Entergy  Services  also  filed  an  alternative 
"non-conforming"  transmission  pricing 
proposal.  Entergy  Services  requests  that 
the  non-conforming  proposal  supersede 
the  conforming  proposal,  and  go  into 
effect  after  Commission  review. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  2,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secrntury. 
IFR  Doc.  94-2«44(i  Filed  11-16-94;  8:45  ami 
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[Docket  No.  RP94-397-002] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Filing 

November  10.  1994. 

Talce  notice  that  on  November  7, 
1994.  K  N  Interstate  Gas  Transmission 
Co.  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  Revised 
Tariff  Sheets  in  compliance  with  the 
Commission's  September  14, 1994, 
Letter  Order  in  the  above  docket. 

Any  person  desiring  to  protest  said 
filing  should  fde  a  protest  with  the 
Federal  Energy  Regulator)-  Commission, 
825  North  Capitol  Street,  N.E.. 
■  Washington,  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commissions" 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
rded  on  or  before  November  18.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  v/ill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli. 
SecrFtary. 
jFR  Doc  94-28359  Filed  11-16-94;  8:45  am) 
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[Docket  No.  RP94-1 79-003] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

November  10, 1994. 

Take  notice  that  on  November  7, 
1994,  Natural  Gas  Pipeline  Company  of 
Ameri<a  (Natu;-al)  tendered  for  filing  as 
part  of  its  FERC.Cas  Tariff,  Sixth 
Revised  Volume  No.  1,  Fourth  Revisbd 
ShtJ«t  Nos.  318  and  319.  to  he  effective 
December  1.  1994. 

Natural  states  that  the  tariff  sheets 
were  submitted  in  compliance  with  the 
Fedentl  Energy  Regulatory 
Comm\ssion".s  (Commission)  order 
i.ssued  October  7.  1994  at  Docket  Nos. 
RP94_17^_<jOo,  et  al.  (Order).  Section  21 
of  the  General  Tumis  and  Conditions  of 
Natural's  tariff  has  been  modified  to 
refiec;!  the  Commissions  determinntion 
in  the  Order  regarding  the  billing 
determinants  to  be  used  in  developing 
sunharges  for  the  recovery  of  Account 
No  858  co.st.s  and  the  se(|uence  in 
which  various  components  of  Natural's 
rates  are  to  be  df-enied  discounted 

Natural  requested  waiver  of  its  Tariff 
or  of  the  Commission's  Regulations  (o 
the  extent  necessary  to  permit  the  tariff 
.sheets  to  become  effe<:tive  December  1 
1994. 

Natural  states  that  copies  of  the  filing 
.ire  lioing  mailed  to  Natural's 


jurisdictional  customers,  interested  state 
regulatory  agencies  and  all  parties  set 
out  on  the  official  service  list  at  Docket 
Nos.  RP94-179-O00,  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  prote.sts  must  be  filed  6n  or 
before  November  18, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheli. 
Stxretary. 

IFR  Doc.  94-28358  Filed  11-16-94,  8;45  ami 
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[Docket  Nos.  RP94-343-000,  and  RP9^14- 
000:  Docket  Nos.  RP94-237-0001 

NorAm  Gas  Transmission  Company; 
Arkansas  Gas  Consumers  w.  NorAm 
Gas  Transmission  Company;  Notice  of 
Change  In  Date  of  Technical 
Conference 

November  10, 1994. 

Take  notice  that  the  technical 
conference  originally  scheduled  to  be 
held  on  Thursday,  November  17,  1994. 
at  10:00  a.m.  (59  FR  55476.  November 
7. 1994),  as  established  by  the 
Commission's  August  31.  1994  order  in 
Docket  Nos.  RP94-343-G00  and  RP94- 
237-000  (68  FERC  161,272),  will  now 
be  held  on  Tuesday,  November  29. 
1994.  at  10:00  a.m..  in  a  room  to  be 
designated  a!  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  N.E..  Washington  D.C. 
20426. 

The  parties  to  the  technical 
conference  sliould  address  the  issues  set 
out  in  the  August  31,  1994  order  as  well 
as:  (1)  NorAm's  balancing  procedures 
est<il)li.shed  in  Docket  No.  RP94-343- 
000.  in  light  of  NorAm's  October  28. 
1994  filing  in  Docket  No.  RP-1 4-000; 
and  (2)  NorAm's  propcsed  procedures 
for  conducting  an  open  season  for  its 
«;hange  to  zone  rates  in  Docket  No. 
Rpq4-.343-O00.  NorAms  proposed  open 
sea.son  should  not  end  until  December 
9.  1994.  to  allow  ftir  adjustments  agreed 
to  at  the  techtiical  lonference. 
Low  D.  rdshrll, 
Sri.n-t(ir\' 
jlK  DtK..  94-28347  FiUr.l  I  l-lti-94.  8  t:.  am) 
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[Docket  No.  ES95-9-000] 

Old  Dominion  Electric  Cooperative; 
Notice  of  Application 

N<ivcmber  10.  1994. 

Take  notice  that  on  November  4. 
1994.  Old  Dominion  Electric 
Cooperative  filed  an  application  under 
Section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue 
intermediate  term  debt,  in  the  form  of 
commercial  paper,  notes,  bonds  or  other 
obligations,  in  an  amount  not  to  exceed 
$125  million  during  the  period  from 
January  1,  1995,  through  December  31. 
1996,  with  maturities  of  12  months  to  60 
months. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  prote.sts  should  be  filed  on  or  before 
December  5, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  .serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copif?s 
of  this  filing  are  on  file  with  the 
Commi.ssion  and  are  available  for  public 
inspection. 
Lois  0.  Casheli, 
Srcrvtary. 

IFR  Dot;.  94-28:t4y  Filed  1 1-  lf>  -94.  8  4.".  ami 
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[Docket  No.  ER95-104-000] 

South  Carolina  Electric  &  Gas 
Company;  Notice  of  Filing 

Novembnr9.  1994. 

Take  iu)lice  that  South  Quoiina 
Electric  &  Girs  Company  on  October  3 1 , 
1994.  tendered  for  filing  Mmlification 
No.  3  to  Rate  Schedule  PPC:  No.  33 
between  SCE&G  and  Public  S(!rvice 
Authority  (SCPSA). 

This  modification  makes  this 
agreement  consistent  with  the  Operating 
('.uideiines  of  the  Norih  American 
Ele<;tric  Reliability  Council  (NERC;). 

(Copies  of  this  filing  were  served  upon 
South  Carolina  Public  Service 
.•\ulhority. 

Any  person  desiring  to  \m  he^ard  or  to 
protest  .saiti  filing  should  fih-  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commi.ssion,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  .iiid  214  oftheC:oMunission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  25, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
irtspection. 
Lois  D.  Casheli. 
SHrrtaiy: 


[Docket  No.  CP92~184-01 1] 

Texas  Eastern  Transmission 
Corporaiion;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

.Nevombcr  10.  1994. 

Take  notice  that  on  October  31, 1994, 
1  (:.\as  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
i>art  of  its  FERC  Gas  Tariff,  Si.xth 
Revised  Volume  No.  1.  the  following 
Uiriff  sheet: 

i- i'^st  Revised  Seventh  Revised  Sheet  No.  34/\ 

Texas  Eastern  and  the  above  tariff 
si  eel  is  filed  pursuant  to  and  in 
compliance  wilh  the  Commission's 
Otolier  12. 1993  "Order  Amending 
C  Jftificate  and  Deferring  Further 
.^bion"  in  Docket  No.  CP92-184-b07. 

Te.xas  Eastern  respectfully  requests 
tljat  the  Commission  waive  all  necessary 
rutes  and  regulations  to  permit  the 
above  reierenced  tariff  slieet  to  become 
e.fettive  on  November  1. 1994,  the  date 
sfjrvice  is  scheduled  to  commence. 

Texas  Eastern  states  that  copies  of  die 
h  uig  were  served  on  the  firm  customers 
oi  t'exas  Eastern's  and  interested  state 
c(  inmissions. 

Any  person  desiring  to  protest  said 
fi  i^ig  should  file  a  protest  with  the 
Ft  deral  Energy  Regulatory  Commission. 
8::^  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
w  |h  Section  385.211  of  the 
Cornmission's  Rules  and  Regulations. 
A  I  such  protests  should  be  filed  on  or 
btlbre  November  18,  1994.  Protests  will 
bt  considered  by  the  Commission  in 
d«  tjermining  the  appropriate  action  to  be 
ta  tien,  but  will  not  serve  to  make 
pnotestaiits  parties  to  the  prof;eeding. 
Copies  of  this  filing  are  on  file  with  the 
Commi.ssion  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  ' 

Lqis  D.  Casheli. 
Sfijvtary. 

IFRDoc.  94-28355  Filed  11-16-94;  8:45  ami 
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[Docket  No.  ER94-1 676-000] 

Texas-Ohio  Power  Marketing.  Inc.; 
Notice  of  issuance  of  Order 

November  10, 1994. 

On  September  23. 1994,  Texas-Ohio 
Power  Marketing,  hic.  (TOPM) 
submitted  for  filing  a  rate  schedule 
under  which  TOPM  will  engage  in 
wholesale  electric  power  and  energy 
transactioQS  as  a  marketer.  TOPM  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  TOPM 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  TOPM. 

On  October  31, 1994.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
is.suances  of  securities  or  assumptions  of 
liability  by  TOPM  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
,D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  TOPM  is  authorized  to  issue 
securities  and.  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
s,irety.  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purpcscs  of  the  appUcant,  and 
compatible  with  the  public  intere.sts. 
and  is  reasonably  necessary  or 
appropriate  for  such  purpo.ses. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  intere.sts  will  he 
adversely  affected  by  continued 
approval  of  TOPM's  issuances  of 
securities  or  assumptions  of  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is 
November  30.  1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426. 
Lois  O.  Casheli, 
SecrptuF}' 
IFR  D«>t.  94-28346  Filed  11-16-94:  8:45  dm) 

BILLING  COOE  6717-01-M 


[Docket  No.  GT95-2-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Refund  Report 

November  10. 1994. 

Take  notice  that  on  October  31. 1994, 
Transcontinental  Gas  Pipe  Line 
Company  (TGPL)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Refund  Report  .showing  a 
refund  received  from  the  CNG 
Transmission  Corporation  (CNG)  and 
flowed  through  to  its  FT-NT  customers 
in  accordance  with  Section  4  of  TGPL's 
Rate  Schedule  FT-NT. 

The  report  states  that  on  October  27, 
1994,  TGPL  rehinded  $3,085.53, 
including  $316.53  in  interest,  due  its 
FT-NT  customers  for  the  period 
November  1991  through  November 
1992.  The  report  summarizes  TGPL's 
computation  of  the  refund  pursuant  to 
the  Commission  Order  dated  December 
16,  1993  in  CNG's  Docket  No.  RS92-14- 
000  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  DC.  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  prote.sts 
should  be  filed  on  or  before  November 
18.  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pro(  eeding.  Any  person  wishing  to 
become  a  party  mu.st  tile  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  wilh  the  Commission  and  are 
available  for  the  public  inspection. 
Lois  D.  Casheli. 

IFR  Doc.  94-23357  Filed  1 1-16-94.  HA?,  ami 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRi-5107-3] 

Public  Water  System  Supervision 
Program  Revision  for  the  Slate  of  West 
Vi.rginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provisions  of 
§  1413  of  the  Safe  Drinking  Water  Act  as 
amended,  42  U.S.C.  300f  et  seq..  and  40 
CFR  part  142  that  the  State  of  West 


59406 Federal  Register  /  Vol.  59.  No.  221  /  Thursday.  November  17.  1994  /  Notices 


Virginia  is  revising  its  approved  State 
Public  Water  System  Supervision 
Primacy  Program.  West  Virginia  has 
adopted  drinking  water  regulations  for 
Volatile  Organic  Chemicals,  Synthetic 
Organic  Chemicals,  and  Inorganic 
Chemicals  (Known  as  Phase  II.  IIB,  and 
V)  that  correspond  to  the  National 
Primary  Ehinking  Water  regulations 
promulgated  by  EPA  on  January  30, 
1991  (56  FR  3526),  July  1,  1991  (56  FR 
30266).  and  July  17, 1992  (57  FR  31776). 
EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  December 
19, 1994,  to  the  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  request  is  made  by 
December  19, 1994,  a  public  hearing 
will  he  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  on  December  19, 1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such  a 
hearing;  and  (3)  the  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

U.S.  Environmental  Protection  Agency, 

Region  III,  841  Chestnut  Building. 

Philadelphia,  Pennsylvania  19107. 
West  Virginia  Office  of  Environmental 

Health  Services.  815  Quarrier  Street. 

Suite  418,  Charleston,  West  Virginia 

25301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ghassan  M.  Khaled,  U.S.  EPA,  Region 
III,  Drinking  Water  Section  (3VVM41),  at 
the  Philadelphia  address  given  above; 
telephone  (215)  597-8992. 


Dated:  November  3, 1994. 
Peter  R  Kostmayer. 
Regional  Administrator.  EPA,  Region  III. 
IFR  Doc.  94-28457  Filed  11-16-94;  8:45  am) 

BILUNO  CODE  aSM-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectioi\, 
Requirement  Sutmltted  to  Office  of 
Management  and  Budget  for  Review 

November  8, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C. 
Section  3507.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room.  10102. 
NEOB,  Washington,  DC  20503,  (202) 
395-3561.  For  hirther  information, 
contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214. 

Please  note:  Pursuant  to  5  CFR  1320.18,  the 
Commission  has  requested  expedited  review 
of  this  collection  by  Decemtwr  27. 1994. 

Title:  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act — 
Third  Report  and  Order,  Gen.  Docket 
No.  93-252. 

OMB  Control  No.:  None. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit,  including  small  businesses. 

Frequency  of  Response:  On  occasion, 
annually. 

Estimated  Annual  Burden:  10-500 
respondents;  average  .50-10  hours  per 
respondent;  6923  hours  total  annual 
burden. 

Needs  and  Uses:  In  the  Third  Report 
and  Order  in  Gen.  Docket  No.  93-252, 
the  Commission  adopted  changes  to  its 
technical,  operational,  and  licensing' 
rules  for  private  mobile  radio  service 
licensees  to  implement  Sections  3(n) 
and  332  of  the  Communications  Act  of 
1934,  as  amended.  These  rule  changes 
are  necessary  to  implement  the  statute 
and  to  establish  regulatory  symmetry 
among  similar  mobile  services. 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  burden  estimates  or  any  other  aspect 
of  the  collection  of  information 
including  suggestions  for  reducing  the 
burden  to  the  Federal  Communications 
Commission.  Records  Management 


Branch.  Paperwork  Reduction  Project, 
Washington,  DC  20554  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington.  DC 
20503. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

jFR  Doc.  94-28391  Filed  ll-lfr-94;  8:45  am| 

ULLING  CODE  6712-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Finding  of  No  Significant  Impact; 
Proposed  Federal  Building- 
Courthouse,  Central  (slip,  NY 

Description  of  Action 

The  proposed  action  involves  the 
construction  and  operation  of  a  new 
Federal  Building— Courthouse  complex 
on  a  29-acre  site  in  Central  Islip.  Long 
Island,  New  York  by  the  United  States 
General  Services  Administration  (GSA). 
The  complex  will  be  developed  in  two 
phases  and  will  provide  space  for  the 
Untied  States  Courts  for  the  Eastern 
District  of  New  York  and  other  Federal 
agencies.  The  first  phase  of  the 
development  is  scheduled  for 
completion  by  1998  and  will  contain 
approximately  900,000  gross  square  feet 
of  floor  area,  with  450,000  occupiable 
square  feet  allocated  to  U.S.  Courts  and 
office  space  and  170,000  square  feet 
(480  spaces)  to  covered  parking.  The 
second  phase  of  the  development, 
depending  upon  future  needs,  is 
anticipated  to  be  completed  between  the 
years  2006  and  2011,  and  would  consist 
of  an  additional  building  with  a  fioor 
area  of  approximately  200,000 
occupiable  square  feet. 

The  site  of  the  proposed  development 
is  the  former  grounds  of  the  Central  Islip 
State  Psychiatric  Hospital,  located  at 
exit  43  A  of  the  Southern  State 
(Heckscher)  Parkway  on  Long  Island. 
The  site  is  bounded  by  North  Spur  Drive 
to  the  south,  Carleton  Avenue  to  the 
west,  the  John  P.  Cohalan,  Jr.  County 
Courts  Complex  to  the  north,  and  the 
cemetery  of  the  Central  Islip  State 
Psychiatric  Hospital  to  the  east.  The  site 
contains  a  pond  and  landscaped 
grounds  associated  with  the  recently 
completed  County  complex,  as  well  as 
surface  parking  for  the  complex  and  a 
groundwater  recharge  basin.  The  site  is 
owned  by  Suffolk  County. 

Finding 

Pursuant  to  the  provisions  of  GS.'\ 
Order  ADM  P  100.2B  and  the 
Regulations  issued  by  the  Council  on 
Environmental  Quality,  November  29, 


Federal  Register  /  Vol,  59.  No.  221  /  Thursday.  November  17.  1994  /  Notices  59407 


1978.  and  based  upon  the 
Environmental  Assessment  and  review 
of  the  air  quality  analysis  conducted  for 
the  proposed  action,  the  proposed 
action  is  not  considered  a  major  federal 
action  significantly  affet:ting  the  quality 
u\  human  environment. 

Basis  for  Finding 

The  findings  are  presented  in  the 
ijivironmental  Assessment,  entitled 
i\ew  Federal  Building — Courthouse. 
Central  Islip,  New  York,  dated  June 
19<)4. 

(Construction  and  operation  of  the 
proposed  Federal  Building — Courthouse 
Cosnplex  would  result  in  less  than 
si^^nificant  impacts  to  the  immediate 
project  site  and  surrounding 
community.  Less  than  significant 
iici\'wrse  impacts  would  occur  to  utility 
services,  traffic  and  transportation 
movements  to  and  from  the  site,  noise, 
ond  air  qualitv- 

The  General  Services  Administration 
reviewed  the  air  quality  analysis 
conducted  for  this  project  consistent 
uith  the  requirements  of  40  CFR  Part 
93:  "Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans  (SIP)",  issued  on 
November  30, 1993.  This  ruling  seeks  to 
conform  federal  actions,  such  as  the 
construction  of  the  Federal  Building — 
Courthouse,  to  the  purpose  of  the  State 
Implementation  Plan  to  reduce  or 
eliminate  violations  of  the  National 
.Ambient  Air  Quality  Standards.  Criteria 
contained  in  40  CFR  Part  93  were 
applied  to  the  air  quality  analysis  for  the 
proposed  project  to  determine  the  need 
to  conduct  a  conformity  analysis  for  the 
proposed  action. 

Suffolk  County,  in  which  the  project 
is  located,  is  in  attainment  with 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide  levels. 
Therefore,  federal  conformity  criteria 
contained  in  the  general  conformity  rule 
for  this  pollutant  do  not  apply  to  the 
project.  However,  Suffolk  County  is  in 
severe  non-attainment  with  NAAQS  for 
ozone  levels,  and  conformity  criteria  for 
this  pollutant  therefore  do  apply.  The 
air  quality  analysis  conducted  for  the 
proposed  action  indicated  that  the 
combined  predicted  direct  and  indirect 
emissions  for  ozone  precursors  VOC's 
and  NOx  are  6.9  tons/year,  and  16.1 
tons/year,  respectively.  This  is  below 
the  de  minimus  level  of  25.0  tons/year 
for  either  pollutant,  as  identified  in  the 
general  conformity  rule  40  CFR  Part  93. 
bince  the  proposed  facility  conforms 
ivith  the  allowed  emissions  limitations, 
no  fiirther  conformity  determination 
was  deemed  necessary. 

Beneficial  impacts  would  be  realized 
through  the  increased  efficiency  of  the 


Federal  ju.slice  system.  Beneficial 
impacts  upon  the  region's  economy 
would  also  be  realized  by  virtue  of  the 
construction  and  operating  budgets 
a.ssociated  with  the  Federal  Building — 
Courthou.se  Complex.  Cumulative  and 
secondary  impacts  would  be  controlled, 
mitigated  or  avoided  to  the  maximum 
extent  possible. 

Dated:  October  26.  1994. 
Recommended: 
William  B.  Jenkins. 

Assistant  Regional  Administrator,  Region  2. 
Public  Buildings  Service,  Cienercil  Sen  ices 
Adniinistmtion. 

Dated:  OcIoIht  26.  1994. 
Approved: 
Karen  R.  Adier, 

Regional  Administrator.  Region  2.  (ieneml 

Sen-ices  Administration. 

IFK  Doc.  9-i-28434  Filed  11-16-94:  8:45  ami 

»UJNG  CODE  6820-23-M 


Public  Buildings  Service;  Notice  of 
Avcjilability  for  a  Supplemental  Draft 
Environmental  Impact  Statement; 
Proposed  Federal  Courthouse,  Seattle, 
Washington 

The  General  Services  Administration 
(GSA)  hereby  gives  notice  a 
Supplemental  Draft  Environmental 
Impact  Statement  (SDEIS)  has  been 
prepared  in  accordance  with  the 
National  Environmental  Policy  Ad 
(NEPA)  of  1969,  as  amended  for  a 
proposed  new  Federal  Courthouse  to  be 
lot:ated  in  the  city  of  Seattle,  King 
County,  Washington.  The  SDEIS  is 
being  made  available  November  10. 
1994.  GSA  is  the  lead  Federal  agency  for 
the  preparation  of  the  SDEIS.  The  SDEIS 
evaluates  the  no  action  alternative  and 
four  build  alternatives.  The  two 
alternatives  for  the  1-5  Freeway  site 
have  two  different  concept  design/size 
options,  in  addition,  there  are  two 
alternatives  for  the  Seattle  Public 
Library  site. 

Written  comments  on  the  alternatives, 
impacts,  a;.d  mitigation  measures 
should  be  .sent  no  later  than  December 
27.  1994  to  GSAs  EIS  subconsultant. 
Dames  &.  Moore,  Inc..  2025  1st  Avenue. 
Suite  500.  Seattle,  Washington  98121. 
Comments  will  also  be  accepted  at  a 
public  hearing  to  be  held  on  December 
6, 1994,  at  the  Henry  M.  Jackson  Federal 
Building,  North  Auditorium,  915 
Second  Avenue,  Seattle,  Washington. 
The  meeting  will  be  held  at  4  p.m. 
Representatives  of  GSA,  the  Washington 
State  Department  of  Transportation 
(WSDOT),  the  City  of  Seattle,  and 
Dames  &  Moore  will  receive  comments 
from  interested  parties  regarding  the 
proposed  project,  the  environmental 


analysis,  and  proposed  mitigation 
measures.  All  comments  received  will 
be  made  a  part  of  the  administrative 
record  for  the  SDEIS  and  will  be 
evaluated  as  part  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
review  process. 

For  further  information  contact  Donna 
M.  Meyer,  General  Services 
Administration,  Public  Buildings 
Service.  Planning  Staff  (lOPL).  400  1.5th 
Street  SW..  Auburn.  Washington  98001 
or  she  can  be  reached  at  206-931-7675. 

Dated:  Octotx^r  26, 1994 
L.  lay  Pearson. 

Regional  Administrator  (lOA). 

IFR  Dcx:.  94-28470  Filed  11-16-94.  8:45  ami 

BILLING  COOE  682ft-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  Financial  Participation  in  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Aid  to  Families 
With  Dependent  Children,  Medicaid, 
and  Aid  to  Needy  Aged,  Blind,  or 
Disabled  Persons  for  Octot>er  1, 1995 
through  Septemt>er  30. 1996 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUINMARV:  The  Federal  Percentages  and 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  1996  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
percentages  will  be  effective  from 
October  1. 1995  through  September  30. 
1996.  This  notice  announces  the 
calculated  "Federal  percentages"  and 
"Federal  medical  assistance 
percentages"  that  we  will  use  in 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  meditxil 
expenditures.  The  table  gives  figures  for 
each  of  the  50  States,  the  District  of 
Columbia.  Puerto  Rico,  the  Virgin 
Islands,  Guam.  American  Samoa,  and 
the  Northern  Mariana  Islands.  Programs 
under  title  XIX  of  the  act  exist  in  each 
jurisdiction;  title  IV-A  programs  in  all 
jurisdictions  except  American  Samoa 
and  the  Northern  Mariana  Islands: 
programs  under  titles  I.  X,  and  XIV 
operate  only  in  Guam  and  the  Virgin 
Islands:  while  a  program  under  title  XV! 
(AABD)  operates  only  in  Puerto  Rico. 
The  percentages  in  this  notice  apply  to 
State  expenditures  for  assistance 
payments  and  medical  services  (except 
family  planning  which  is  subject  to  a 
higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 
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Sections  1101(a)(8)  and  1905(b)  of  the 
Act,  as  revised  by  section  9528  of  Pub. 
L.  99-272,  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
these  percentages  each  year.  The 
Secretary  is  to  figure  the  percentages,  by 
formulas  in  sections  1101(a)(8)  and 
1905(b)  of  the  Act,  from  the  Department 
of  Commerce's  statistics  of  average 
income  f)er  person  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  upper  and  lower  limits  given 
in  those  two  sections  of  the  Act.  The 
statute  specifies  the  percentages  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  percentages"  are  for  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  aid  to  needy  aged,  blind,  or 
disabled  persons,  and  the  "Federal 
medical  assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act,  States  with  approved 
Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditures  under 
approved  State  plans  for  these  other 
programs  using  either  the  Federal 
percentage  or  the  Federal  medical 
assistance  f)ercentage.  These  States  may 
claim  at  the  Federal  medical  assistance 
percentage  without  regard  to  any 
maximum  on  the  dollar  amounts  per 
recipient  which  may  be  counted  under 
paragraphs  (1)  and  (2)  of  sections  3(a). 
403(a),  1003(a),  1403(a),  and  1603(a)  of 
the  Act. 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4-quarter-year 
periods  in  the  period  beginning  October 
1. 1995  and  ending  September  30. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  Moyer.  Office  of  Health 
Policy,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  Room  442E 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SVV., 
Washington,  D.C.  20201,  Telephone 
(202) 690-7861. 

(Catalog  of  Federal  Domestic  Assistance 
Pn)grani  Nos.  13.808-Assistance  Payments- 
Maintenance  Assistance  (State  Aid):  13.714— 
Medical  Assistance  Program) 


Dated:  October  28. 1994. 
Donna  Shalala, 

Secretary  of  Health  and  Human  Senices. 

Federal  Percentages  and  Federal 
Medical  Assistance  Percent- 
ages, Effective  October  i, 
1995-September  30,  1996  (Fiscal 
Year  1996) 


state 


Alabama 

Alaska  

American  Samoa 

Arizona , 

Arkansas , 

California 

Cotorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida , 

Georgia  

Guam  

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa 

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampshire  

New  Jersey  

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Norttiern  Mariana  Is- 
lands   

Ohio  

Oklahoma 

Oregon  

Pennsylvania 

Puerto  Rtco 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virgin  Islands  

Virginia  

Washington 

West  Virginia 

Wisconsin 


Federal 
percent- 
ages 


65.00 
50.00 
50.00 
62.06 
65.00 
50.00 
50.00 
50.00 
50.00 
50.00 
50.85 
57.67 
50.00 
50.00 
65.00 
50.00 
58.42 
60.24 
54.49 
65.00 
65.00 
59.24 
50.00 
50.00 
51.97 
50.00 
65.00 
55.63 
65.00 
54.99 
50.00 
50.00 
50.00 
65.00 
50.00 
60.65 
65.00 

50.00 
55.75 
65.00 
56.68 
50.00 
50.00 
50.00 
65.00 
62.95 
61.82 
58.11 
65.00 
56.52 
50.00 
50.00 
50.00 
65.00 
55.19 


Federal 
medical 
assist- 
arKe 
percent- 
ages 


69.85 
50.00 

'50.00 
65.85 
73.61 
50.00 
52.44 
50.00 
50.33 
50.00 
55.76 
61.90 

'50.00 
50.00 
68.78 
50.00 
62.57 
64.22 
59.04 
70.30 
71.89 
63.32 
50.00 
50.00 
56.77 
53.84 
78.07 
60.06 
69.38 
59.49 
50.00 
50.00 
50.00 
72.87 
50.00 
64.59 
69.06 

'50.00 
60.17 
69.89 
61.01 
52.93 

'50.00 
53.84 
70.77 
66.66 
65.64 
62.30 
73.21 
60.87 

'50.00 
51.37 
50.19 
73.26 
59.67 


Federal  Percentages  and  Federal 
Medical  Assistance  Percent- 
ages, Effective  October  l, 
1995-September  30.  1996  (Fiscal 
Year  1996)— Continued 


state 

Federal 
percent- 
ages 

Federal 
medical 
assist- 
ance 
percent- 
ages 

Wyoming 

55.22 

59  69 

For  purposes  of  section  1118  of  the  Social 
Security  Act,  the  percentage  used  under  titles 
I,  X,  XIV.  and  XVI  and  Part  A  of  title  IV  will  be 
75  per  centum. 

IFR  D(x:.  94-28397  Filed  11-16-94;  8:45  ami 
BILUNQ  CODE  4120-01-M 


Centers  for  Disease  Control  and 
Prevention 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,  as 
amended  (5  U.S.C.  App.  2),  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announce  that  the  Secretary  of 
Health  and  Human  Services  (HHS) 
signed  the  charter  for  the  following 
Federal  advisory  committee: 
DESIGNATION:  Citizens  Advisory 
Committee  on  Public  Health  Service 
Activities  and  Research  at  Department 
of  Energy  Sites. 

SUPPLEMENTARY  INFORMATION:  HHS  and 
the  Department  of  Energy  (DOE)  have 
two  Memoranda  of  Understanding 
(MOU)  for  public  health  activities  and 
research  at  DOE  sites.  One  transferred 
the  responsibility  for  the  management 
and  conduct  of  energy-related  analytic 
epidemiologic  research  to  HHS.  HHS 
has  delegated  program  responsibility  to 
CDC 

The  Office  of  Environmental 
Restoration  and  Waste  Management  and 
the  Office  on  Environment,  Safety,  and 
Health  within  DOE  have  a  separate 
MOU  with  ATSDR.  This  MOU 
addresses  ATSDR  public  health 
responsibilities  around  DOE  sites.  In 
addition.  ATSDR  is  required  by  law 
(Sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act)  to  conduct  public  health 
assessments  and  where  appropriate 
other  health  activities  (for  example, 
health  studies,  health  surveillance, 
exposure  registries),  many  of  which  are 
conducted  at  DOE  sites. 

Implementing  these  MOUs  requires 
significant  interaction  with 
communities  living  in  proximity  to  DOE 
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sites.  This  charter  is  in  response  to  the 
requests  by  representatives  of  the 
communities  surrounding  DOE  sites  to 
provide  consensus  advice  and 
recommendations  on  community 
concerns  related  to  CDC's  and  ATSDR's 
activities  related  to  the  sites. 
PURPOSE:  The  Citizens  Advisory 
Committee  on  Public  Health  Service 
Activities  and  Research  at  DOE  Sites 
will  provide  advice  and 
recommendations  to  the  Director  of  CDC 
and  the  Administrator  of  ATSDR 
regarding  community.  Native  American 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  respective 
DOE  sites.  Activities  will  focus  on 
providing  a  forum  for  community. 
Native  American  Tribal,  and  labor 
interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC 
and  ATSDR. 

Dated:  November  9.  1994. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  ICDC). 

if  R  Doc.  94-28377  Filed  11-16-94:  8:45  am] 
BILLING  CODE  41B3-I8-M 


Preapplication  Workshop  on 
Cooperative  Agreements  for 
Preventive  Health  Services-Sexually 
Transmitted  Diseases  (STD)/Human 
Immunodeficiency  Virus  (HIV) 
Prevention  Training  Centers — Program 
Announcement  Numt)er  514:  Meeting 

The  National  Center  for  Prevention 
Sar\ices  (NCPS)  of  the  Centers  for 
Di.sease  Control  and  Prevention  (CDC) 
announces  the  following  preapplication 
workshop. 

Name:  Preapplication  Workshop  on 
Cooperative  Agreements  for  Preventive 
Health  Services-STD/HIV  Prevention 
Training  Centers — Program 
.Announcement  514. 

Time  and  Dates:  8:30  a.m. — 4:30  p.m.. 
Dncember  1-2.1994 

Status:  Open  to  the  public,  limited  only  by 
tlie  space  available;  seating  preference  for 
eligible  applicants. 

Place:  Sheraton  Washington  Hotel.  2660 
Woodley  Road  at  Connecticut  Avenue.  NW. 
Washington.  DC  20008.  telephone  202/328- 
2000. 

Purpose:  To  provide  information 
concerning  programmatic  and  business 
HSp.'cts  of  preparing  an  application  for 
funding  under  Program  Announcement  514. 

Eligibility:  Eligible  applicants  are  the 
official  public  health  agencies  of  State  and 
htcal  governments,  the  District  of  Columbia. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the  Federated 
.Sicitps  of  Micronesia.  Guam,  the  Northern 


Mariana  Islands,  the  Republic  of  the  Marshall 
Islands,  the  Republic  of  Palau,  and  Federally- 
recognized  Indian  Tribal  governments. 

Availability  of  binds:  Contingent  on  the 
availability  of  funds,  up  to  $5.6  million  will 
be  available  in  fiscal  year  1995  to  fund 
approximately  ten  awards  for  a  1-year  budget 
period  within  a  5-year  project  period.  These 
awards  may  fund  one  STD/HIV  Prevention 
Training  Center  in  each  of  the  ten 
Department  of  Health  and  Human  Services 
regions.  All  applicants  must  compete  for  Part 
I.  Clinical  Services  Training.  Part  II.  Health 
Behavior  Training,  and  Part  III.  Partner 
Counseling  Training,  are  elective.  Up  to  S4 
million  will  be  available  to  fund  ten  awards 
in  Part  I.  For  Part  II,  up  to  SI  million  will 
be  available  to  fund  up  to  four  awards.  For 
Part  III.  up  to  5600,000  will  be  available  for 
up  to  four  awards.  Awards  are  expected  to  be 
made  on  or  before  April  1. 1995. 

Matters  to  be  Discussed:  The  workshop 
will  allow  participants  to  receive 
explanations  fix)m  CDC  staff  and  ask 
questions  about  a  draft  announcement  prior 
to  the  publication  of  the  official 
announcement  in  the  Federal  Register. 

General  Information:  The  objective  of  these 
awards  is  to  support  innovative  professional 
training  programs  in  integrated  STD  and  HIV 
Client  management  within  a  national 
network  of  STD/HIV  Prevention  Training 
Centers  to  achieve  a  comprehensive 
prevention  strategy  including  clinical 
ser\'ice.  health  behavioral,  and  partner 
counseling  interventions.  Applicants  must  - 
demonstrate  the  capability  to  employ  state- 
of-the-art  training  techniques,  including 
distance  learning  technology,  to  reach 
participants  regionally  or  nationally  in  a 
manner  that  prepares  them  to  provide  STD/ 
HIV  prevention  inten'entions  in  the  clinic 
and  community.  Training  is  for  providers 
who  have  face-to-face  contact  with  clients. 
Part  I  supports  hands-on  STD  clinical 
services  training  in  public  health  STD 
clinics.  Applicants  must  demonstrate 
adequate  clinic  and  training  facilities  for  the 
practical  experiences  of  participants.  Plans  to 
provide  200  hours  of  clinic-based  course  are 
required.  Part  II  supports  the  practical  skills 
based  on  behavior  change  theory  to  employ 
at  the  client  level.  Applicants  must 
emphasize  participant  cotnact  with  high-risk 
individuals  in  the  community.  Plans  to 
provide  100  hours  of  health  behavior  training 
is  required.  Part  III  supports  the  training  of 
provides  in  STD/HIV  partner  counseling 
skills  including  partner  elicitation,  referral, 
and  notification.  Plans  to  provide  500  hours 
of  partner  counseling  training  is  required. 

Each  Part  requires  the  organization  of  a 
qualified  training  administration;  analysis  of 
STD  and  HIV  Prevention  Program  training 
needs;  collaboration  with  graduate  schools 
and  community  experts  for  faculty  and 
ser\ices  and  inclusion  of  graduate  assistants 
in  training  activities;  provision  of  clinic- 
based,  and  for  Part  II  and  Part  III  community- 
based,  integrated  STD/HIV  services  and 
actual  experiences  for  participants;  the 
development  of  innovative  distance  learning 
strategies;  quality  training  through 
acquisition  of  continuing  education  credits 
for  participants;  evaluation  of  training  and 
the  design  of  cost-effective  training  models; 


and  collaboration  with  CDC  in  a  nation-wide 
public  health  training  network. 

For  More  Information  Contact:  To  confirm 
your  attendance,  you  may  call  (404)  639- 
8357  or  FAX  (404)  639-8609  the  following 
information  on  or  before  November  25, 1994. 
to  Robert  B.  Emerson:  Organization's  name 
and  number  of  attendees. 

Dated:  November  9, 1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination  Centers  for  Disease  Control  and 
Prevention  (CDCI 

IFR  Doc.  94-28376  Filed  11-16-94;  8:45  am| 

BILUNC  CODE  41«3-1S-«I 


Food  and  Drug  Administration 
[Docket  No.  94N-0219] 

Lemmon  Co.,etal.;  Withdrawal  of 
Approval  Of  NADA's 

AGENCY;  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Lemmon 
Co..  Banner  Pharmacaps,  Inc.,  and 
Nutra-Blend  Corp.  The  sponsors 
requested  the  withdrawals  of  approval. 
In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  amending  the  regulations  by 
removing  the  entries  which  reflect 
approval  of  the  NADA's. 
EFFECTIVE  DATE:  November  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  7.S00  Standish 
Pi..  Rockville.  MD  20855,  301 -.'i94- 
0749. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
withdrawing  approval  of  three  NADAs 
on  the  written  request  of  the  following 
sponsors:  Lemmon  Co.,  650  Cathill  Rd.. 
Sellersville.  PA  16960.  is  the  sponsor  of 
NADA  65-467  that  provides  for  the  use 
of  Tetracycline  Hydrochloride  Capsules 
in  dogs  for  the  treatment  of  bacterial 
gastroenteritis  and  urinary  tract 
infections.  Lemmon  Co.  requested,  in  its 
letter  of  May  2.  1994.  that  FDA 
withdraw  approval  of  NADA  65-467 
because  the  firm  no  longer  manufactures 
or  markets  the  product. 

Banner  Pharmacaps,  Inc.  (formerly 
Pharmacaps,  Inc.).  P.O.  Box  547.  nil 
Jefferson  Ave.,  Elizabeth,  NJ  07207.  is 
the  sponsor  of  NADA  119-844  that 
provides  for  the  use  of  Dichlorophene/ 
Toluene  Capsules  in  dogs  and  cats  as  an 
anthelmintic.  Banner  Pharmacaps.  Inc.. 
requested,  in  its  letter  of  April.20.  1994. 
that  FDA  withdraw  approval  of  NADA 
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119-844  because  the  flrm  no  longer 
manufactures  or  markets  the  product. 

Nutra-Blend  Corp.,  Rt.  7.  Box  192A, 
Neosho,  MO  64850,  is  the  sponsor  of 
NADA  129-160  that  provides  for  the 
manufacture  of  a  Type  B  medicated  feed 
containing  0.6  gram  of  hygromycin  B 
per  pound.  This  approved  NADA  is  not 
required  for  the  firm  to  manufocture  a 
Type  B  medicated  feed  containing  0.6 
gram  of  hygromycin  B  per  pound. 
Accordingly,  in  a  letter  dated  March  18, 
1994,  the  firm  requested  that  FDA 
withdraw  the  approval  for  NADA  129- 
160. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  65-467. 11&-844. 
and  129-160,  and  all  supplements  and 
amendments  thereto  is  hereby 
withdrawn,  effective  November  28, 
1994. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  amending  21  CFR  520.2345a.  21  CFR 
520.580.  21  CFR  510.600(c)(1)  and 
(c)(2),  and  21  CFR  558J274  to  reflect  the 
withdrawal  of  approval  of  these 
NADA's. 

Dated:  Noveinl)CT  8. 1994. 
Stephen  F.  Stnidlof, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  94-28332  Filed  11-16-94;  8:45  am) 

BiLUNO  CODE  4t«0-01-f 


[Docket  No.  93f -01 99] 

Asahi  Ctiemical  Industry  Co.,  Ltd.; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Asahi  Qtemical  Industry  Co.,  Ltd., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safie  use  of  maleic 
anhydride  modified  hydrogenated 
styrene  butadiene  block  polymer. 
DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  December  19, 1994. 

ADDRESSES:  Submit  i\Titten  comments 
to  the  Do(  kets  Management  Bran(.h 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Farklawn  Dr.,  Rockvil'.e.  MD  20857. 
FOR  FURTHER  INFORMATJON  CONTACT: 
And.'-evv  ).  Zajut ,  Cenlj-r  fc-  Food  Safety 


and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration,  200  C  St.  S\V., 
Washington,  DC  20204,  202-418-3095. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4354)  has  been  filed  by  Asahi 
Chemical  Industry  Co..  Lid.,  c/o 
Regulator>'  Assistance  Corp.,  17 
Clearview  Circle,  Hopewell  Junction, 
NY  12533.  The  petition  proposes  that 
the  food  additive  regulations  in 
§  175.105  Adhesives  (21  CFR  175.105) 
and  §  177.1810  Styrene  block  pohiners 
(21  CFR  177.1810)  be  amended  to 
provide  for  the  safe  use  of  maleic 
anhydride  modified  hydrogenated 
styrene  butadiene  block  polymer. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)J,  the 
agency  is  placing  the  environmental 
asseiisment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  December  19, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  acc;ordan(  e  with  21 
CFR  25.40(c). 

Drfl"ti:  Nnvfiir.ljf-r  H.  Ii«y4. 

Alan  M.  Rulis. 

Actiiifi  Direct  or.  DliiceofPn-iuarkft 
Approval.  Center  jor  Food  ficfr>ty  and  --Ipp/ied 
Nutrition. 

(FR  Doc.  94-28453  Filod  n-lh-94.  8:45  am) 
eiLLmc  cooe  4160-01-f 
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Heatth  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  AuttK>rity;  Bureau 
of  Policy  Development 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register.  Vol.  59,  No.  60,  pp.  14638- 
14641,  dated  Tuesday,  March  29,  1994) 
is  amended  to  reflect  changes  in  the 
substructure  of  the  Bureau  of  Policy 
Development  (BPD).  The  BPD  functional 
statement  has  not  been  changed.  The 
remaining  BPD  substructure  is  being 
published  to  reflect  the  organizational 
changes  resuhing  from  streamlining 
efforts. 

The  specific  amendments  to  Part  F  are 
as  follows: 

•  Section  F'.10.C.2.  (Organization)  is 
amended  to  read  as  follows: 

2.  Bureau  of  Policy  Development 

a.  Office  of  Correspondence 

(1)  Division  of  Correspondence 
Development 

(2)  Division  of  Correspondence 
Analysis  and  Resources 

b.  Management  and  Systems  Support 
Staff 

c.  Office  of  Regulations 

(1)  Division  of  Part  A  and  Medicaid 

(2)  Division  of  Part  B  and  Operations 

d.  Technology  and  Special  Analysis 
Staff 

e.  Office  of  Hospital  Policy 

(1)  Division  of  Prospective  Payment 
System 

12)  Division  of  Hospital  Services 

(3)  Division  of  Cost  Principles  and 
Reporting 

(4)  Division  of  End  Stage  Renal 
Disease 

f.  Office  of  Physician  and  Ambulatory 
Care  Policy 

(1)  Division  of  Outpatient  Surger>-  and 
Services 

(2)  Division  of -'\mbulatory  Care 
Sen'ices 

(3)  Division  of  Physician  Services 

g.  Office  of  Chronic  Care  and 
Insurance  Policy 

(1)  Division  of  Skilled  Nursing  Core    . 

(2)  Division  of  Home  Care  and 
Therapy 

13)  Division  of  Beneficiary  and 
Insurance  Issues 

(4)  Division  of  Durable  Medical 
Equipment  and  Devices 

•  Set  tion  F.20.C.2.  (Functions)  is 
amended  by  deleting  the  statement  end 
substructure  in  their  entirety  and 
replacing  them  with  the  new  functional 
statements.  The  new  functional 
statements  read  as  follows; 


a.  Office  Of  Correspondence  (FKA-4) 

•  Plans,  directs,  and  coordinates  the 
correspondence  program  for  the  bureau. 

•  Receives,  controls,  tracks,  prepares 
and/or  forwards  to  appropriate 
components.  Bureau  assignments  from 
all  sources,  including  the  Department, 
HCFA  and  its  components,  the  White 
House,  members  of  Congress.  State  and 
local  agencies,  officials  of  professional 
organizations,  representatives  of 
providers  of  health  care,  regional 
offices,  the  mass  media  and 
correspondence  from  beneficiaries  and 
their  representatives. 

•  Assigns,  controls,  tracks,  and 
coordinates  all  work  assigned  to,  or 
generated  within  the  Bureau,  except 
regulations. 

•.  Coordinates  Bureau  responses  on 
all  assignments  requiring  input  from 
two  or  more  offices. 

•  Prepares  or  coordinates  the 
preparation  of  responses  to  Secretary 
and  Administrator  correspondence  and 
Inspector  General  and  General 
Accounting  Office  reports. 

•  Handles  Bureau  Freedom  of 
Information  requests,  determining  what 
information  may  and  may  not  be 
released  to  the  public,  and  ensuring  that 
bureau  replies  are  fully  responsive. 

•  Manages  Bureau-wide  internal 
control  systems. 

•  Prepares  responses  to 
correspondence. 

•  Provides  technic:al  assistance  upon 
request  to  components  and  field  offices. 

•  Responsible  for  the  input  and 
control  of  all  Bureau  correspondence 
and  Bureau  management  of  the 
Correspondence  Assignment  Tracking 
and  Control  System  (CATCS);  represents 
the  Bureau  on  any  matters  involving 
CLATCS. 

(1)  Division  of  Correspondence 
Development  (FKA-4 1 1 

•  Analyzes  incoming 
correspondence,  prepares  interim 
responses,  as  well  as  acknowledgement 
of  referral  letters,  as  needed. 

•  Identifies  the  issues  that  need  to  be 
addressed  and  determines  what 
resources  are  needed  to  prepare  final 
replies;  as  needed,  consolidates 
information  from  the  precedent 
language  file  (BRIEF),  the  Staff  library. 
Bureau  components  (generally  through 
draft  language  requests),  and 
organizations  outside  of  the  Bureau. 

•  Develops  final  responses  to 
correspondence  received. 

•  Receives  and  responds  to  telephone 
inquiries. 

•  Receives  and  initiates  telephone 
calls  to  offices  of  members  of  Congress 
and  White  House  Staff  as  necessary  to 


resolve  problems,  respond  to  Medicare 
and  Medicaid  inquiries,  and  negotiates 
due  dates  or  otherwise  e.xpedites  the 
work. 

(2)  Division  of  Correspondence  Analysis 
and  Resources  (FKA-42) 

•  Develops  methods  and  procedures 
for  the  distribution  and  processing  of 
correspondence  work  performed  in  the 
Bureau. 

•  Acts  as  the  focal  point  for  Offices 
and  Divisions  preparing  Bureau 
correspondence. 

•  Coordinates  and  prepares  responses 
to  issues  or  assignments  requiring  input 
from  two  or  more  Offices. 

•  Maintains  operating  instructions. 

•  Develops  instructions  on  the  use  of 
computer  terminals  in  the  Office's  work. 

•  Responsible  for  the  input,  control 
and  Bureau  management  of  all 
correspondence  in  the  Correspondence 
Assignment  Tracking  and  Control 
System  (CATCS);  represents  the  Bureau 
on  any  matters  involving  CATCS. 

•  Designs,  maintains,  implements, 
and  reports  on  the  correspondence 
appraisal  program,  a  post  release  review' 
of  the  replies  prepared  by  the  Division 
of  Correspondence  Development 
designed  to  insure  a  high  quality 
product. 

•  Develops  and  maintains  a 
sophisticated  filing  system  and  resource 
program,  including  a  precedent 
language  file,  Office  library,  and 
manuals. 

•  Conducts  beneficiary  recontact 
programs  to  determine  how 
beneficiaries  receive  and  react  to  the 
replies  Staff  writers  prepare. 

•  Tests  and  monitors  a  variety  of 
writing  styles  and  formats  in  an  effort  to 
improve  replies  to  correspondence. 

•  Studies  randomly  selected 
correspondence  to  determine  trends  or 
concerns  of  inquirers  and  reports 
findings  to  the  Office  Director. 

•  Controls  incoming  correspondence; 
controls,  types,  and  releases  interim  and 
final  replies  on  each  letter  prepared  by 
Office  writers. 

•  Receives,  controls,  tracks  and 
prepares  responses  to  General 
Accounting  Office  and  Inspector 
General  reports.  Freedom  of  Information 
Act  requests  and  other  correspondence 
on  HCFA  programs. 

•  Assists  the  Office  Director  in 
responding  to  requests  from  the  Bureau 
Director  or  Deputy  in  matters 
concerning  White  House  or  Secretarv 
inquiries. 

b.  Management  and  Systems  Support 
Staff  (FKA-5) 

•  Serves  as  principal  advisor  to  the   " 
Director,  as  well  as  the  Bureau's 


^ 

executive  staff,  on  the  full  range  of 
management  and  related  administrative 
issues. 

•  Responsible  for  handling  highly 
sensitive  and  complex  assignments 
requiring  the  Director's  and  Deputy 
Director's  personal  attention  often 
involving  inter-Bureau  and  office 
coordination  and  attention. 

•  Develops,  coordinates,  and  directs  a 
management  program  for  the 
management  analysis  functions,  internal 
financial  management,  personnel 
selection  and  placement,  training  and 
employee  development,  position  control 
and  staff  utilization. 

•  Develops  and  issues  Bureau-wide 
problem  area  reporting,  coordination  of 
Bureau  operational  planning  activities, 
and  a  variety  of  administrative  support 
services,  including  property  and  space 
management. 

•  Develops  and  evaluates  Bureau 
management  information  systems, 
conducts  management  information  and 
project  management  monitoring  studies, 
and  administers  the  Bureau's  reports 
management  program. 

•  Responsible  for  the  Bureau's 
Automatic  Data  Processing,  Local  Area 
Networks,  Telecommunic:ations  and 
Word  Processing  systems  including 
identifying  needs,  procurement, 
evaluation,  and  maintaining  liaison  * 
with  the  Bureau  of  Data  Management         ' 
and  Strategy. 

c.  Office  of  Regulations  (FKA-6) 

•  Conducts  the  HCFA  process  for 
developing  regulations  and  plans 
corresponding  work  agendas. 

•  Drafts  all  HCFA  regulations  and 
HCFA  rulings  and  related  clearance 
documents. 

•  Establishes  and  assures  compliance 
with  editorial  standards  for  clarity  and 
uniformity  of  HCFA  regulations  and 
with  the  requirements  of  the  Office  of 
the  Federal  Register. 

•  Recommends  schedules  for  the 
development  of  regulations,  tracks 
progress  against  these  schedules,  and 
develops  routine  and  special  reports  on 
HCFA's  regulatory  activities. 

•  Works  jointly  with  HCFA 
components  and  the  Office  of  the 
General  Counsel  to  identify  and  resolve 
issues  associated  with  each  regulation. 

•  Coordinates  the  review  of 
regulations  received  for  concurrence 
from  other  HCFA  and  Department  of 
Health  and  Human  Services' 
components  and  other  government 
agencies  and  prepares  the  Bureau  and 
HCFA  response. 

•  Prepares  needed  studies  to  assure 
completion  of  regulatory  flexibility 
analysis  consistent  with  the  Regulatory 
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Flexibility  Act  and  regulatory  impact 
analysis  for  small  rural  hospitals. 

•  Manages  the  HCFA  process  for 
substantive  review  and  clearance  of 
regidations  within  HCFA.  and  with  the 
Office  of  the  General  Counsel. 

•  Provides  training  to  HCFA 
regulation  writers  and  clerical  staff. 

•  Maintains  specialized  word 
processing  systems  to  assure  efficient 
preparation  of  regulations  documents. 

•  Manages  public  comment  process 
and  maintains  official  agency 
regulations  ffles. 

•  Maintains  current  database  of  42 
Code  of  Federal  Regulations,  Part  400- 
End. 

(1)  Division  of  Part  A  and  Medicaid 
(FKA-6J) 

•  Reviews,  analyzes  and  comments 
on  specifications  prepared  by 
originating  offices.  Drafts,  coordinates 
and  clears  payment  and  coverage 
regulations  relating  to  Part  A  Medicare 
and  special  programs  such  as  End  Stage 
Renal  Disease,  Hospices,  Home  Health 
Agencies,  Peer  Review  Organizations, 
Medicare  Secondary  Payer  and  Durable 
Medical  Equipment.  Also,  drafts, 
coordinates  and  clears  regulations 
related  to  eUgibility  for  Medicare. 

•  Reviews,  analyzes  and  comments 
on  specifications  prepared  by 
originating  offices.  Drafts,  coordinates 
and  clears  regulations  related  to  the 
Medicaid  program  such  as  Medicaid 
payment  to  providers,  practitioners,  and 
suppliers  of  all  services;  coverage  of 
services  under  Medicaid;  and  eligibifity 
of  individuals  for  Medicaid. 

•  Analyzes  legislation  related  to  Part 
A  Medicare  and  Medicaid  issues  to 
determine  necessity  for  changes  in 
regulations. 

•  Ensures  the  content  of  regulations  is 
consistent  with  Federal  Register 
requirements. 

•  Negotiates  and  monitors  schedules 
for  preparation  of  regulations  and 
coordinates  with  originating  component 
the  review  of  draft  regulations, 
development  of  policy  and  analysis  of 
issues.  Negotiates  resolution  of  policy 
issues  necessary  to  meet  regulation 
schedules. 

•  Analyzes  the  economic  impact, 
costs,  savings,  and  effectiveness  of  draft 
regulations,  to  assure  compliance  with 
the  requirements  of  the  Regulatory 
Flexibility  Act.  Executive  Order  12606, 
the  Impact  on  the  Family.  Executive 
Order  12612,  Federalism  and  specific 
impact  on  small  rural  hospitals  as 
required  by  Pubhc  Law  100-203. 

•  Coordinates  review  of  regulations 
received  for  concurrence  and  prepares 
Bureau  and  HCFA  response. 


•  Indexes  official  regulation  files  to 
assist  in  post  publication  legal  reviews. 

(2)  Division  of  Part  B  and  Operations 
(FKA-62) 

•  Reviews,  analyzes  and  comments 
on  specifications  prepared  by 
originating  offices.  Drafts,  coordinates 
and  clears  payment,  coverage,  and    • 
operations  regulations  relating  to 
Physicians  and  Practitioners  who  are 
paid  under  the  physician  fee  schedule. 
Outpatient  Hospitals,  Managed  Care, 
Ambulatory  Surgical  Centers,  Rural 
Health  Clinics,  Federally  Qualified 
Health  Centers,  Alternative  Service 
Delivery,  and  several  Medicare  Part  B 
suppliers  of  products  and  services  such 
as:  laboratories,  drugs,  x-rays, 
ambulance  services. 

•  Analyzes  legislation  related  to  Part 
B  Medicare  and  all  other  assigned  areas 
to  determine  necessity  for  changes  in 
regulations. 

•  Ensures  the  content  of  regulations  is 
consistent  with  Federal  Register 
requirements. 

•  Negotiates  and  monitors  schedules 
for  preparation  of  regulations  and 
coordinates  with  originating  component 
the  review  of  draft  regulations, 
development  of  policy,  and  analysis  of 
issues.  Negotiates  resolution  of  policy 
issues  necessary  to  meet  regulation 
schedules. 

•  Analyzes  the  economic  impact, 
costs,  savings,  and  effectiveness  of  draft 
regulations,  to  assure  compliance  with 
the  requirements  of  the  Regulatory 
Flexibility  Act,  and  specific  impact  on 
small  rural  hospitals  as  required  by 
Public  Law  100-203. 

•  Coordinates  review  of  regulations 
received  for  concurrence  and  prepares 
Bureau  and  HCFA  response. 

•  Indexes  official  regulations  files  to 
assist  in  post  publication  legal  reviews. 

d.  Technology  and  Special  Analysis 
Staff"  (FKA-7) 

•  Evaluates  policies,  regulations, 
rulings  and  guidelines  pertaining  to  the 
establishment  of  Medicare  coverage  and 
payment  for  new  health  care 
technologies  and  for  preventive 
services,  including  mammography 
screening  and  covered  inoculations. 

•  Initiates  special  technical  and 
economic  studies  in  response  to 
identified  problems  in  payment  or 
coverage  policy. 

•  Coordinates  with  other 
components,  such  as  the  Health 
Standards  and  Quality  Bureau,  the 
analysis  of  innovative  treatment 
patterns,  referral  patterns  and  activities 
that  improve  health  care  status. 

•  Recommends  legislative  or  other 
remedies  to  improve  coverage  and 


utilization  effectiveness  of  new  items 
and  services. 

•  Coordinates  activities  of  HCFA 's 
Technology  Advisory  Committee  (TAC) 
and  disseminates  policy  changes  and 
clarifications  flowing  fi-om  TAC 
meetings. 

•  Coordinates  activities  with  the 
Agency  for  Health  Care  Policy  Research 
and  other  HCFA  components  such  as 
the  Office  of  Research  and 
Demonstrations,  the  Health  Standards 
and  Quality  Bureau  and  the  Bureau  of 
Program  Operations  as  they  relate  to  the 
establishment  of  pohcies  for  reasonable 
and  necessary  medical  services  and 
with  the  Public  Health  Service  on 
formal  reviews  of  safety  and 
effectiveness  of  new  health  care 
technologies.  This  will  include  such 
issues  as  appropriate  use  of  physician 
practice  guidelines  and  measures  of 
cost-effectiveness. 

•  Prepares  studies,  and  advise  others 
on  the  preparation  of  studies,  analyzing 
the  cost-benefits  of  new  technology  to 
support  changes  in  Medicare  coverage 
and  payment  policy;  also,  reviews  cost- 
benefit  studies  prepared  by  others  and 
develops  the  policy  implications  of 
these  studies. 

•  Provide  data  analysis  to  support 
program  policy  changes  in  payment 
systems  or  in  coverage  of  services,  and 
to  .support  Reports  to  Congress  on 
program  policy  issues. 

•  Conducts  economic  research  and 
develops  or  oversees  the  development  of 
microsimulation  models  to  ascertain  the 
impact  of  national  payment  policies  in 
areas  such  as  inpatient/outpatient 
hospital  services,  hospital  capital, 
physicians  and  other  alternative  types  of 
medical  delivery  services. 

•  Works  on  major  payment  reform 
proposals  as  they  relate  to  such  issues 
as  expenditure  caps  and  use  of  preferred 
provider  organization  concepts  under 
Medicare. 

•  Reviews  all  significant  economic 
and  medical  research  bearing  on 
Medicare  coverage  and  payment 
policies  and  prepares  summaries  of 
significant  findings,  emphasizing  the 
policy  situations. 

•  Serves  as  liaison  to  other  agencies 
within  the  Department,  other 
government  organizations  and  industry 
groups  regarding  technical  and 
economic  policy  issues  and  analysis. 

e.  Office  of  Hospital  Policy  (FKA3) 

•  Develops,  evaluates,  and  maintains 
national  policies,  regulations  and 
instructions  on  the  coverage,  payment 
and  utilization  effectiveness  of  items 
and  services  under  the  Medicare 
program  provided  for  inpatients  of 
hospitals,  by  End-Stage  Renal  Disease 


(ESRD)  facilities,  organ  procurement 
agencies  and  transplantation  centers; 
develops  and  evaluates  provider 
reporting  and  accounting  policy;  assists 
in  the  development  and  evaluation  of 
related  legislation. 

•  Develops,  evaluates,  and  maintains 
regulations,  policies  and  instructions  for 
payments  to  hospitals  for  inpatient 
services  under  the  prospective  payment 
system. 

•  Coordinates  with  and  reviews 
reoonimendations  from  the  Prospective 
Payment  Assessment  Commission. 

•  Coordinates  with  other 
components,  such  as  the  Health 
Standards  and  Quality  Bureau  in 
developing  and  evaluating  health  and 
safety  standards  for  hospitals  and  ESRD 
providers  or  suppliers  of  health  services 
under  Medicare. 

•  Develops  HCFA  coding  standards 
and  policies  for  ICJ>-9  and  10. 

•  Participates  in  the  formulation  and 
analysis  of  medical  classification 
systems,  such  as  Diagnosis  Related 
Croups,  mortality  and  other  outcome 
grt>upings,  and  the  Medicare  Quality 
indicator  System. 

•  Fonnulates,  maintains,  and 

•  v.iliiates  national  policies  pertaining  to 
I  ii ,;  exclusion  of  certain  categories  of 
iiospitals  and  hospital  costs  from  tlie 
prospective  payment  .system  (PPS)  and 
roijiiirements  for  exceptions  and 
.'idjustmenls  to  PPS  rates. 

•  Develops  and  evaluates  policies  for 
dt'Ni  eloping  and  applying  rates  of 
i.KTfase  and  total  cost  limitations  to 
piivmont  for  hospital  inpraient  services. 

•  i^jvelops  and  evaluates  criteria  for 
■xcopiions  to  rates  of  increase  and  total 

I  osi  li.nitatlons  to  payment  for  hospital 
inpatient  services. 

•  Reviews  requests  for  exceptions  to 
FbRIJ,  Tax  Equity  and  Fiscal 
Responsibility  Act  and  capital  payment 
liuiitations  and  recommends  approval 
or  ll.sapproval. 

•j  Develops  and  evaluates  national 
polities,  regulations,  and  in.structions 
for  payment/reimbursement  for  the 
c;ojifi  incurred  by  providers  of  services 
ana  other  classes  of  facilities  under  the 
health  insurance  program. 

m  Fonnulates  and  evaluates  national 
polK  ;ies  for  all  Medicare  program 
provider  financial  filing  and  reporting 
requirements. 

•:  Establishes  policy  for  implementing 
(layment  controls  and  cost  containment 
programs. 

HI  Division  of  Prospective  Pa\Tnent 
Syfitem  {FKA3U 

•  Develops,  evaluates  and  maintains 
regulations,  policies  and  standards  for 
payments  to  hospitals  for  inpatient 


services  under  the  prospective  payment 
system  (PPS). 

•  Develops,  evaluates  and  maintains 
policies  pertaining  to  the  determination 
of  appropriate  amounts  of  prospective 
payments  to  hospitals  for  services 
furnished  to  inpatients. 

•  Works  with  the  Prospective 
Payment  Assessment  Commission  for 
PPS  and  reviews  the  Commission's 
recommendations  on  and  basis  for  rates 
of  payments. 

•  Develops,  evaluates  and  maintains 
policies  pertaining  to  the  appropriate 
methods  for  determining  the  amount  of 
payments  for  cost  items  associated  with 
inpatient  hospital  services  but  not  yet 
within  the  prospective  pa>'ment  rates 
and  develops  policies  for  bringing  such 
excepted  cost  items  under  PPS. 

•  Develops,  evaluates  and  maintains 
methods  for  classifying  hospitals  and 
hospital  services  to  inpatients, 
including  sole  community  hospitals,  for 
determining  prospective  payments  to 
hospitals  and  requirements  for 
exceptions  and  adjustments  to  PPS 
rates. 

•  Formulates  HCFA  policy  for 
development  and  maintenance  of  new 
and  revised  codes  for  the  International 
Classification  of  Diseases — Ninth 
Revision — Clinical  Modification  (ICD- 
9-CM). 

•  Chairs,  ser\'es,  or  support::  various 
committees  such  as  the  ICD-9-CM 
Coordination  and  Maintenance 
Copiniittee,  the  National  Committee  on 
Vital  and  Health  Statistics,  the 
Am.erican  Hospital  Association  Editorial 
Advisory  Board  for  tlie  Coding  Clinic, 
and  the  HCF.\  covling  work-group. 

•  Participates  in  the  fonnulation  and 
analysis  of  iriedical  clftssificaiion 
sviittms,  sudi  as  Diagnosis  Related 
Groups,  mortality  and  other  outcome 
groupings,  and  the  Uniform  Clinical 
Data  Set. 

•  Prepare;:  .'^eports  which  analyze  the 
effects  of  changes  in  coding  policy  on 
HCK.\  payments,  quality  of  care,  and 
changes  in  the  case  mix  index. 

•  Serves  as  the  prmcipal  organization 
within  HCFA  for  the  development, 
evaluation  and  implementation  of  the 
Internationa!  Classification  of  Diseases, 
Tenth  Revision. 

(2)  Division  of  Hospital  Senices 
(FKA32I 

•  Develops,  evaluates  and  maintains 
policies,  regulations,  rulings  and 
instructions  pertaining  to  the  capital 
prospective  payment  system  for 
inpatient  hospital  services  and  payment 
for  graduate  medical  education. 

•  Develops,  evaluates  and  maintains 
criteria  for  exceptions  to  the  established 
rates  of  increase  and  limitations  on 


hospitals'  costs  for  inpatient  services 
and  reviews  fiscal  intermediaries' 
recommendations  on  requests  for 
exceptions. 

•  Develops,  evaluates  and  maintains 
policies  for  determining  and  applying 
rates  of  increase  and  limitations  to  the 
costs  of  hospitals  for  services  furnished 
to  inpatients. 

•  Develops,  evaluates  and  reviews 
Medicare  coverage  policies,  conditions 
of  participation,  regulations,  procedures 
and  standards  pertaining  to  ser\ices 
provided  by  hospitals  (general, 
psychiatric,  and  swing  bed  hospitals  as 
well  as  nonparticipating  emergency 
hospitals — including  hospital  level  of 
care,  custodial  care,  active  treatment  in 
psychiatric  hospitals,  rehabilitation  care 
in  hospitals,  alcohol  and  drug  treatment, 
hospital  care  in  lieu  of  nonavailable 
skilled  musing  facility  care  and 
outpatient  hospital  services  including 
psychiatric  partial  hospitalization 
services  and  outpatient  services  covered 
as  inpatient  services)  and  services  in 
Christian  Science  Sanitoriums. 

•  Establishes  the  prospective 
payment  rates  applicable  to  capital-    . 
related  costs  for  inpatient  hospital 
.services. 

•  Reviews  and  processes  obligated 
capital  determinations  and 
extraordinary  circumstances  exception 
requests  for  additional  payment  under 
the  capital  prospective  payment  svs'em. 

•  Monitors  the  impact  of  capital  and 
graduate  medical  education  payment 
methodologies  on  ho.spital  classes  and  - 
program  payments. 

•  Analyzes  and  recommends 
legislative  or  adm.inistrative  remedies  to 
improve  payment  policies  for  graduate 
medical  education  and  capital-related 
costs. 

•  Coordinates  with  staff  on  the 
Prospective  Payment  As<;essment 
Commission  and  prepares  an  .'.laivsis 
and  response  to  Commission 
recommendations  pertaining  to  cTpital 
and  graduate  medical  education. 

•  Formulates,  maintains  and 
evaluates  national  policies  pertaining  to 
the  exclusion  of  certain  categories  of 
hii.spitals  and  hospital  costs  from  the 
prospective  payment  system. 

(3)  Division  of  Cost  Principles  and 
Reporting  (FKA33I 

•  Develops  and  evaluates  national 
policies,  regulations  and  instructions  for 
payment/reimbursement  of  the  co.sts 
incurred  by  providers  of  services  and 
other  classes  of  facilities  under  the 
health  insu^nce  program. 

•  Initiates  and  collaborates  in  the 
development  and  review  p*^  legislative 
proposals  on  general  Medicare  payment 
policies,  interprets  law  and  develops 
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policy  directives  and  basic  payment 
policy  decision  statements. 

•  Reviews  alternative  payment  and 
rate-setting  systems  for  potential 
adaptation  to  the  health  insurance 
program. 

•  Establishes  policies,  principles,  and 
guidelines  related  to  circumstances 
requiring  atypical  payment  practices. 

•  Plans,  develops  and  maintains  a 
continuing  program  of  surveillance  and 
evaluation  of  HCFA  general  payment 
policies  in  order  to  identify  emerging 
problems  and  to  develop  and 
promulgate  corrective  policies  and 
procedures. 

•  Formulates  and  evaluates  national 
policies  for  all  Medicare  program 
provider  financial  filing  and  reporting 
requirements. 

•  Develops  policies  pertaining  to  the 
use  of  all  cost  reporting  forms, 
schedules,  and  related  instructions 
necessary  for  paying  health  care 
institutions. 

•  Develops  policies  pertaining  to  the 
validity  of  accounting  policies  and 
procedures. 

•  Formulates  the  basic  principles  and 
policies  for  developing  and  applying 
limitations  to  the  costs  of  heaiUi  care. 

(4)  Division  of  End  Stage  Renal  Disease 
(FKA34) 

•  Develops,  evaluates  and  reviews 
policies,  regulations  and  instructions 
concerning  the  coverage  of  renal 
dialysis  and  organ  transplant  services 
for  Medicare  beneficiaries,  including  the 
reasonableness,  necessity  and 
effectiveness  of  services  furnished  by 
these  providers. 

•  Coordinates  with  other 
components,  such  as  the  Health 
Standards  and  Quality  Bureau,  the 
development  and  evaluation  of  health 
and  safety  standards  for  renal  dialysis 
facilities  and  organ  transplant  centers. 

•  Analyzes  payment  data,  develops, 
maintains  and  updates  payment  rates 
for  End  Stage  Renal  Disease  (ESRD) 
services  and  covered,  or  related, 
transpLinlation  services. 

•  Maintains  continuing  liaison  with 
ESI^  provider  groups,  organ 
procurement  organizations,  industry 
associations,  patient  organizations, 
medical  associations,  and  other  parties 
that  relate  to  these  specialty  delivery 
systems. 

•  Participates  in  the  development  and 
evaluation  of  proposed  legislation 
pertaining  to  the  ESRD  program  and 
organ  transplant  issues. 

•  Establishes  policies,  procedures, 
and  criteria  for  payment  exceptions  for 
ESRD  facilities. 

•  Processes  such  requests  and 
determines  which  ESRD  facilities 


should  be  granted  exceptions  to  national 
payment  rates. 

•  Develops  and  evaluates  policies  and 
regulations  governing  coverage  and 
payment  for  transplants  as  well  as  the 
conditions  to  be  met  for  Medicare 
approval  of  transplant  centers. 

f.  Office  of  Physician  and  Ambulatory 
Care  Policy  (FKA4) 

•  Develops,  evaluates  and  reviews 
national  Medicare  payment  and 
coverage  policy  for  physician  and 
ambulatory  care  services,  including 
physician  and  other  practitioner 
services;  radiology  and  diagnostic 
services;  clinical  laboratory,  ambulance, 
drugs  and  other  medical  services; 
hospital  outpatient  and  ambulatory 
surgical  center  (ASC)  services;  and 
special  delivery  systems,  including  rural 
health  clinics  (RHCs)  and  federally 
qualified  health  centers  (FQHCs). 

•  Assists  in  the  development  and 
evaluation  of  related  legislation 
concerning  payment  and  coverage 
policies,  including  health  and  safety 
and  utilization  effectiveness  standards, 
for  physician  and  ambulatory  care 
services. 

•  Serves  as  the  principal  organization 
within  HCFA  for  evaluating  the  medical 
aspects  of  Medicare  coverage  issues. 
Coordinates  with  other  components, 
such  as  the  Health  Standards  and 
Quality  Bureau,  in  developing  and 
evaluating  health  quality  and  safety 
standards  for  physician  and  ambulatory 
care  services  under  Medicare. 

•  Coordinates  with  and  reviews 
recommendations  fi-om  the  Prospective 
Payment  Assessment  Commission  and 
the  Physician  Payment  Review 
Commission. 

•  Develops  and  maintains  fee 
schedules  for  physician,  radiology  and 
diagnostic  services. 

•  Develops  and  maintains  fee 
schedules  for  independent  laboratory 
services  and  ambulatory  surgical 
centers. 

•  Develops  payment  policy  for 
special  forms  of  health  care  delivery 
such  as  hospital  outpatient  departments. 
ASCs,  RHCs  and  FQHCs,  including  the 
development  of  prospective  payment 
systems. 

•  Establishes  policy  for  implementing 
payment  controls  and  cost  containment 
programs. 

•  Develops,  evaluates,  and  reviews 
national  Medicare  coverage  issues 
concerning  the  reasonableness  and 
necessity  for  medical  and  related 
services. 

•  Participates  in  the  formulation  and 
use  of  medical  codes  under  the  HCFA 
Common  Procedure  Coding  System  and 


develops  common  medical  coding 
standards  and  policy. 

•  Develops,  evaluates,  and  reviews 
regulations,  guidelines,  and  instructions 
required  for  the  dissemination  of 
Medicare  coverage  and  payment  policy 
to  program  contractors  and  the  health 
care  field. 

•  Identifies,  studies,  and  makes 
recommendations  for  modifying 
Medicare  payment  and  coverage 
policies  and  health  and  safety  standards 
to  reflect  changes  in  beneficiary  health 
care  needs,  program  objectives,  and  the 
health  care  delivery  system. 

(1)  Division  of  Outpatient  Surgen'  and 
Services  (FKA41) 

•  Develops  and  evaluates  coverage 
and  payment  policies  and  participation 
requirements  for  hospital  outpatient 
services  and  ambulatory  surgical  centers 
(ASCs). 

•  Develops,  evaluates,  and  reviews 
regulations,  manuals,  program 
guidelinas,  and  instructions  required  for 
the  dissemination  of  program  policies  to 
program  contractors  and  the  health  care 
field. 

•  Participates  in  the  development  and 
evaluation  of  proposed  legislation 
pertaining  to  hospital  outpatient 
services  and  ASCs. 

•  Formulates  policies  and  principles 
for  developing,  evaluating  and  updating 
payment  rates  for  hospital  outpatient 
services  and  ASCs. 

•  Develops  innovative  payment 
policies  and  rate  setting  systems 
designed  to  promote  efficiency  and 
economy  for  ASC  and  hospital 
outpatient  services,  including  the 
development  of  prospective  payment 
systems,  as  appropriate. 

•  In  cooperation  with  other 
components,  such  as  the  Health 
Standards  and  Quality  Bureau,  develops 
and  evaluates  health  quality  and  safety 
standards  for  ASCs. 

•  Maintains  continuing  liaison  with 
provider  groups,  industry  associations, 
patient  organizations,  medical 
associations,  and  other  parties  that 
relate  to  outpatient  facility  services  and 
ASCs. 

•  Provides  interpretations  of 
established  policies  and  technical 
assistance  to  regional  offices.  State 
agencies,  fiscal  intermediaries,  suppliers 
of  services.congressional  staff.and  other 
departmental  offices. 

•  Coordinates  with  and  reviews 
recommendations  from  the  Prospective 
Payment  Assessment  Commission. 

•  Coordinates  with  other  components 
responsible  for  health  and  safety 
standards,  program  operations,  and 
quality  control,  professional  groups  and 
standard  setting  organizations,  and  with 
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other  parties  and  individuals,  as 
appropriate. 

•  identifies,  studies,  and  makes 
recommendations  for  modifying 
Medicare  policies  and  providers'  health 
and  safety  standards  to  reflect  rJianges 
in  beneficiary  health  care  needs, 
program  objectives,  and  the  health  care 
delivery  system. 

•  Reviews  policies  developed  by 
other  components  for  their  impact  on 
hospital  outpatient  and  ASC  services. 

(2)  Division  of  Ambulatory  Care  Sen'ices 
IFKA42I 

^  Develops  and  evaluates  coverage 
and  payment  policies  and  participation 
requirements  for  clinical  laboratorj- 
services,  ambulance  services,  drugs  and 
special  payment  deliver)-  systems, 
including  rural  health  clinics  and 
federally  qualified  health  centers. 

•  Develops,  evaluates,  and  reviews 
regulations,  manuals,  program 
guidelines,  and  instructions  required  for 
the  dissemination  of  program  policies  to 
program  contractors  and  the  health  care 
field. 

•  Participates  in  the  development  and 
evaluation  of  proposed  legislation 
pertaining  to  clinical  laboratory 
services,  ambulance  services,  drugs  and 
special  payment  delivery  systems. 

•  Identifies,  studies,  and  makes 
recommendations  for  modifying 
Medicare  policies  and  providers'  health 
and  safety  standards  to  reflect  changes 
in  beneficiary  health  care  needs, 
program  objectives,  and  the  health  care 
delivery  system. 

•  Develops  and  maintains  the  fee 
schedule  for  clinical  laboratory  services. 

•  Establishes  payment  policies  for 
blood,  blood  prcKlucts  and  hemophilia 
clotting  factors, 

•  Formulates  payment  methods  for 
drugs  provided  by  physicians  (e.g., 
injectable  drugs,  vaccines, 
chemotherapy  agents),  and  drugs  used 
in  connection  with  durable  medical 
equipment. 

•  Develops  innovative  payment 
policies  and  rate  setting  systems 
designed  to  promote  efficiency  and 
economy  for  clinical  laboratory  services, 
ambulance  services,  drugs  and  special 
payment  delivery  systems. 

•  Maintains  continuing  liaison  with 
provider  groups,  industry  associations, 
patient  organizations,  medical 
associations,  and  other  parties. 

•  Provides  interpretations  of 
established  policies  and  technical 
as.sistance  to  regional  offices.  State 
igencies.  fiscal  intermediaries,  suppliers 
of  services,  congressional  staff,  and 
Jther  departmental  offices. 

•  Coordinates  with  other  components 
tisponsible  for  health  and  safety 


standards,  program  operations,  and 
quality  control,  professional  groups  and 
standard  setting  organizations,  and  with 
other  parties  and  individuals,  as 
appropriate. 

•  Reviews  policies  developed  by 
other  components  for  their  impact  on 
clinical  laboratory  services,  ambulance 
services,  drugs  and  special  payment 
delivery  systems. 

(31  Diiision  ofPhvsician  Senices 
(FIC\43) 

•  Develops  and  maintains  fee 
schedules  for  physician  ser\ices. 
radiology  and  certain  diagnostic 
.services.  This  includes  establishment 
and  revision  of  relative  value  units, 
geographic  adjusters,  and  site  of  service 
differentials. 

•  Formulates  and  evaluates  national 
policies  and  heahh  and  safety  standards 
for  Medicare  coverage  and  payment  for 
physician  services  including  the 
determination  of  policies  related  to  the 
payment  of  provider-based  physicians, 
teaching  physicians,  interns,  and 
residents. 

•  Develops,  evaluates  and  reviews 
policies,  regulations,  rulings  and 
guidelines  pertaining  to  ser\ices 
excluded  from  Medicare  coverage. 

•  Develops,  evaluates,  and  reviews 
national  Medicare  policies  concerning 
reasonableness  and  necessity  for 
servic-es. 

•  Develops,  evaluates,  and  reviews 
national  Medicare  pa>Tnent  policies, 
including  global  payment  rates  for 
surgical  services  and  separate  payment 
for  supplies. 

•  Develops,  evaluates  and  reviews 
national  policies  pertaining  to  the 
coverage  of  items  and  services  furnished 
by  physicians  and  services  incident  to 
the  services  of  physicians. 

•  Develops  recommendations  for 
annual  physician  fee  schedule  revisions 
(e.g.,  relative  values  and  geographic 
adjusters),  including  preparation  of 
Federal  Register  notices  and  reports  and 
recommendations  to  the  Congress. 

•  Drafts  program  regulations, 
manuals,  guidelines,  and  other  general 
instructions  related  to  the  coverage  and 
payment  of  physician  .services. 

•  Administers  the  Medicare  Volume 
Performance  Standards  (MVPS). 
including  preparing  Federal  Register 
notices  with  respect  to  the  MVPS  and 
update  and  developing  annual  reports 
and  recommendations  to  the  Congress. 

•  Participates  in  the  development  and 
evaluation  of  proposed  legislation  in  the 
area  of  medical  services  coverage  and 
pa>Trent  and  recommends  alternatives 
that  will  improve  current  methods  of 
payment  and  coverage,  health  and 
safety,  and  utilization  effectiveness. 


•  Participates  in  the  formulation  and 
use  of  medical  codes  under  the  HCFA 
Common  Procedure  Coding  System  and 
develops  common  medical  coding 
standards  and  policy. 

•  Coordinates  with  other  HCFA 
bureaus,  divisions,  and  offices,  the 
Social  Security  Administration,  and 
Departmental  compvonents  in  the 
development  of  coverage  and  payment 
policies  for  medical  services. 

•  Provides  interpretations  of 
established  policies  and  technical 
assistance  to  the  Social  Security 
Administration.  Departmental  and 
HCFA  components,  regional  offices, 
intermediaries,  carriers  and  State 
agencies. 

•  Coordinates  with  and  reviews 
recommendations  from  the  Physician 
Payment  Review  Commission. 

•  Identifies,  studies,  and  makes 
recommendations  for  modifying 
Medicare  coverage  and  payment 
policies  to  reflect  changes  in  beneficiary 
health  care  needs,  program  objectives, 
and  the  health  care  delivery  system. 

•  Initiates  special  studies  in  response 
to  identified  problems  in  pav-ment  or 
coverage  of  physician  services. 

•  Reviews  policies  developed  in  other 
areas  for  their  impact  on  physician 
payment. 

g.  Office  of  Chronic  Care  and  Insurance 
Policy  (FKA5) 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
coverage  of  and  payment  methods  for 
ser\'ices  provided  by  skilled  nursing 
facilities,  home  health  agencies, 
hospices,  comprehensive  outpatient 
rehabilitation  facilities,  community 
mental  health  centers,  and  outpatient 
rehabilitation  therapy  providers. 
Develops  and  evaluates  requirements  for 
participation  of  these  providers  in 
Medicare. 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
coverage  of  mental  health  services, 
including  partial  hospitalization, 
clinical  psychologists'  services,  and 
clinical  social  workers'  services. 

•  Develops  and  evaluates  national 
Medicare  policies  and  principles  for 
applying  limitations  to  the  costs  of 
skilled  nursing  facilities.  Develops 
criteria  for  exceptions  to  cost  limitations 
and  reviev/s  and  makes  decisions  on 
skilled  nursing  facility  requests  for  such 
exceptions. 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on 
entitlement  to  hospital  insurance  and 
supplementary  medical  insurance, 
premium  amounts  and  collection, 
general  requirements  for  payment  of 
claims,  beneficiary  rights  and 
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protections,  limitation  on  liability, 
hearings  and  appeals,  technical 
exclusions,  and  other  technical  issues. 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on 
Medicare  as  secondary  payer, 
coordination  of  other  payers'  benefits 
with  Medicare,  and  Medicare 
supplemental  insurance  (Medigap). 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
coverage  of  and  payment  methods  for 
durable  medical  equipment,  orthotics, 
prosthetics,  braces,  splints,  and  other 
supplies  and  devices. 

(1)  Division  of  Skilled  Nursing  Care 
(FKA51) 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
coverage  of  and  paymeAt  methods  for 
services  provided  by  skilled  nursing 
facilities.  Develops  and  evaluates 
requirements  for  participation  of  skilled 
nursing  facilities  in  Medicare  and 
nursing  facilities  in  Medicaid. 

•  Develops  and  evaluates  national 
Medicare  policies  and  principles  for 
applying  Umitations  to  the  costs  of 
skilled  nursing  facilities.  Develops 
criteria  for  exceptions  to  and 
exemptions  h-om  cost  limitations. 
Reviews  and  makes  decisions  on  skilled 
nursing  facility  requests  for  such 
exceptions  or  exemptions. 

•  IDevelops  and  evaluates  national 
Medicare  policies  and  standards  on 
spell  of  illness,  and  the  deductibles, 
coinsurance,  and  benefit  limits 
applicable  to  skilled  nursing  facilities. 

•  Develops,  evaluates,  and  reviews 
national  Medicare  policies  and 
standards  relating  to  subacute  care. 

•  Participates  in  the  development  and 
evaluation  of  a  prospective  payment 
system  for  skilled  nursing  facility 
services. 

•  Develops,  evaluates,  and  reviews 
regulations,  guidelines,  and  instructions 
required  for  the  dissemination  of 
poUcies  to  Medicare  contractors  and  the 
health  care  field. 

(2)  Division  of  Home  Care  and  Therapy 
(FKA52I 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
coverage  of  and  payment  methods  for 
services  provided  by  home  health 
agencies,  hospices,  comprehensive 
outpatient  rehabilitation  facilities, 
community  mental  health  centers,  and 
outpatient  rehabilitation  therapy 
providers.  Develops  and  evaluates 
requirements  for  participation  of  these 
providers  in  Medicare. 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
coverage  of  mental  health  services. 


including  partial  hospitalization, 
clinical  psychologists'  services,  and 
clinical  social  workers'  services. 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
deductibles,  coinsurance,  and  benefit 
limits  applicable  to  the  provider  and 
practitioner  services  described  above. 

•  Develops,  evaluates,  and  reviews 
national  Medicare  policies  and 
standards  relating  to  managed  care 
organizations. 

•  Develops,  evaluates,  and  reviews 
regulations,  guidelines,  and  instructions 
required  for  the  dissemination  of 
policies  to  Medicare  contractors  and  the 
health  care  field. 

(3)  Division  of  Beneficiary  and 
Insurance  Issues  (FKA53) 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on 
entitlement  to  Medicare  hospital 
insurance  and  supplementary  medical 
insurance,  premium  amounts  and 
collection,  general  requirements  for 
payment  of  claims,  beneficiary  rights 
and  protections,  limitation  on  liability, 
hearings  and  appeals,  technical 
exclusions,  and  other  technical  issues. 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on 
Medicare  as  secondary  payer, 
coordination  of  other  payers'  benefits 
with  Medicare,  and  Medicare 
supplemental  insurance  (Medigap). 

•  Develops,  evaluates,  and  reviews 
regulations,  guidelines,  and  instructions 
required  for  the  dissemination  of 
policies  to  Medicare  contractors,  social 
security  offices,  and  the  health  care 
field. 

•  Maintains  liaison  with  other 
Federal  agencies  such  as  the  Social 
Security  Administration,  the 
Department  of  Veterans  Affairs,  and  the 
Office  of  Personnel  Management  to 
coordinate  policies  in  areas  of  mutual 
concern. 

(4)  Division  of  Durable  Medical 
Equipment  and  Devices  (FKA54) 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards  on  the 
coverage  of  and  payment  methods  for 
durable  medical  equipment,  orthotics, 
prosthetics,  braces,  splints,  and  other 
supplies  and  devices. 

•  Develops  and  evaluates  national 
Medicare  policies  and  standards 
concerning  restrictions  on  referrals  by 
physicians  to  entities  in  which  they 
have  an  ownership  interest. 

•  Provides  administrative  support 
and  management  for  Levels  2  and  3  of 
the  Health  Care  Financing 
Administration's  Common  Procedure 
Coding  System. 


•  Develops,  evaluates,  and  reviews 
regulations,  guidelines,  and  instructions 
required  for  the  dissemination  of 
pohcies  to  Medicare  contractors  and  the 
health  care  field. 

Dated:  Novemlier  1, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 
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Social  Security  Administration 

Social  Security  Acquiescence  Rulings: 
Rescissions;  Paxton  v.  HHS  Secretary; 
Augmented  Veterans  Benefit  Paid 
Directly  to  Veteran,  Treatment  of 
Dependent's  Portion 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  Notice  of  Rescission  of  Social 
Security  Acquiescence  Ruling  90-1(9)— 
Paxton  V.  Secretary  of  Health  and 
Human  Services.  856  F.2d  1352  (9th  Cir. 
1988). 

SUMMARY:  In  accordance  with  20  CFR 
416.1485(e)  and  422.406(b)(2),  the 
Commissioner  of  Social  Security  gives 
notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  90-1(9). 
EFFECTIVE  DATE:  November  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore.  MD  21235,  (410)  965- 
1695. 

SUPPLEMENTARY  INFORMATION:  A  Social 
Security  Acquiescence  Ruling  explains 
how  we  will  apply  a  holding  in  a 
decision  of  a  United  States  Court  of 
Appeals  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
when  the  Government  has  decided  not 
to  seek  further  review  of  the  case  or  is 
unsuccessful  on  further  review. 

As  provided  by  20  CFR 
416.1485(e)(4),  a  Social  Security 
Acquiescence  Ruling  may  be  rescinded 
as  obsolete  if  we  subsequently  clarify, 
modify  or  revoke  the  regulation  or 
ruling  that  was  the  subject  of  the  circuit 
court  holding  for  which  the 
Acquiescence  Ruling  was  issued. 

On  July  16, 1990,  we  issued 
Acquiescence  Ruling  (AR)  90-1(9)  (55 
FR  28946)  to  reflect  the  Ninth  Circuit's 
holding  in  Paxton  v.  Secretary  of  Health 
and  Human  Services,  856  F.2d  1352 
(9th  Cir.  1988).  that,  as  written,  the 
current  regulations  did  not  support 
counting  the  dependent's  portion  of  an 
augmented  Department  of  Veterans 
Affairs  (VA)  benefit  as  unearned  income 


to  the  dependent  in  determining 
supplemental  security  income  (SSI) 
eligibility  and  calculating  benefits. 
Acquiescence  Ruling  90-1(9)  applied  to 
SSI  applicant  and  recipient  cases  arising 
in  the  Ninth  Circuit  in  which  an 
individual  received  an  augmented  VA 
benefit. 

On  November  17, 1994,  we  are 
publishing  final  regulations  which  set 
out  our  policy,  under  the  SSI  program, 
regarding  the  treatment  of  veterans 
benefits  that  are  augmented  to  provide 
for  dependents.  The  effect  of  these 
regulations  is  to  clarify  and  make  more 
equitable  our  treatment  of  the 
"dependent's  portion"  of  augmented 
veterans  benefits.  The  regulations  state 
that,  if  an  individual  receives  a  veteran's 
benefit  that  includes  an  amount  paid  to 
him  or  her  because  of  a  dependent,  we 
will  not  count  as  unearned  income  the 
amount  paid  to  him  or  her  because  of 
the  dependent.  The  regulations 
additionally  provide  that  the 
dependent's  portion  will  be  counted  as 
the  dependent's  unearned  income  if  the 
dependent  resides  with  the  veteran  or 
the  veteran's  surviving  spouse,  or  if  the 
dependent  receives  his  or  her  own 
portion  in  a  separate  payment  from  the 
Department  of  Veterans  Affairs. 

Because  these  regulations  address  the 
issued  decided  by  the  Paxton  court,  we 
hereby  rescind  AR  90-1(9)  as  obsolete. 
The  regulations  make  specific 
provisions  for  those  individuals  in  the 
Ninth  Circuit  who  might  lose  SSI 
benefits  as  a  result  of  this  rescission. 

Adjudicators  of  claims  arising  in  the 
Ninth  Circuit  (Alaska,  Arizona, 
Cdlifornia.  Hawaii.  Idaho.  Montana. 
Nevada,  Northern  Mariana  Islands. 
Oregon  and  Washington)  will  no  longer 
follow  AR  90-1(9).  but  will  decide  cases 
based  on  the  amended  regulations. 

(CBtalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social 
Seburity— Retirement  Insurance;  93.805 
Solcial  Security — Survivors  Insurance: 
931806— Special  Benefits  for  Disabled  Coal 
Mjners:  93.807— Supplemental  Security 
Income.) 

Dated:  September  22. 1994. 
Shirley  S.  Chafer. 

Cammisaioner  of  Social  Security. 

(FR  Doc.  94-28325  Filed  11-16-94;  8:45  am) 

BILUNG  CODE  4t90-2»-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 


the  Center  for  Substance  Abuse 
Treatment  (CSAT)  National  Advisory 
Council  in  December  1994. 

The  meeting  of  the  CSAT  National 
Advisory  Council  will  include  a 
discussion  of  the  mission  and  programs 
of  the  Center,  policy  issues  and 
administrative  announcements.  The 
Council  will  also  be  briefed  on  and 
discuss  CSAT's  FY  1995  procurement 
plans;  therefore,  portions  of  this  meeting 
will  be  closed  to  the  public  as 
determined  by  the  Administrator. 
SAMHSA.  in  accordance  with  5  U.S.C. 
552b(c)(3)  and  5  U.S.C.  app.  2  10(d). 
Attendance  by  the  public  will  be  limited 
to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  council  members  may  be 
obtained  from:  Ms.  D.  VVinstead. 
Committee  Management  Specialist, 
CSAT,  Rockwall  II  Building.  Suite  G19. 
5600  Fishers  Lane.  Rockville,  Maryland 
20857.  Telephone  (301)  443-5050. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment,  National  Advisory 
Council. 

Meeting  Dates:  December  8-9. 1994. 

Place:  Stouffer  Madison  Hotel.  515 
Madison  Street,  Seattle.  Washington  98104 

Open: 

December  8.  1:30  p.m.-4:30  p.m. 

December  9,  9:00  a.m.-4:00  p.m. 

Closed:  December  8.  4:30  p.m.-5:30  p.m. 

Contact:  Penni  St.  Hilaire.  Rockwall  11 
Building.  Suite  619.  Telephone  (301)  443- 
5050. 

Dated:  November  10.  1994. 
Jeri  Lipov, 

Committee  Managemen  t  Officer.  Substance 
Abuse  and. Mental  Health  Services 
Administration. 

[FR  Doc.  94-28330  Filed  11-16-94;  8:45  am] 
BILLING  CODE  41S2-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

INM-930-1 320-01 ;  OKNM  91 1 90,  et  al.] 

Notice  of  Coal  Lease  Offering; 
Oklahoma;  Correction 

In  notice  document  94-59,  No.  203. 
beginning  on  page  53201,  in  the  issue  of 
Friday  .  October  21,  1994.  make  the 
following  corrections: 

1.  On  page  53201,  in  the  first  column, 
under  T.  8N.,  R.  26  E.,  correct  Sec.  5  to 
read  as  follows:  "Sec.  5,  lots  1  to  4 
inclusive,  SW'ANE'A,  NV:iSEV4NEV4, 
SWV4SEV4NEV4.  and  SVjNW'/,." 


2.  On  the  same  page,  same  column, 
under  T  9  N.,  R.  26  E.,  correct  Sec.  21 
to  read  as  follows:  "Sec.  21.  SV;iSVi." 

3.  On  the  same  page,  same  column, 
under  T.  9  N.,  R.  26  E..  before  Sec.  33, 
remove  extra  Sec. 

4.  On  the  same  page,  same  column, 
under  T.  9  N.,  R.  26  E.,  I.M.,  correct 
acreage  to  read:  "3,429.04." 

5.  On  the  same  page,  second  column, 
first  paragraph,  correct  BUT/lb  to  read; 
"BTU/lb." 

6.  On  page  53202,  in  the  first  column, 
under  T  5  N.,  R.  27  E.,  I.M.,  correct  Sec. 
19  to  read  as  follows;  "Sec.  19. 
NEV4NEV4,  SVVV4NWV4,  and  VVV^SE'A 
NWV4." 

7.  On  the  same  page,  column  three, 
under  Rental  and  Royalty,  sixth 
sentence,  correct  to  read:  "*  *  *  of  the 
coal  •  •  ••• 

8.  Finally,  correct  date  at  end  of 
notice  to  read:  "October  11.  1994." 

Dated:  November  7. 1994. 
WUliam  C.  Calkins. 

State  Director. 

[FR  Doc.  94-28427  Filed  11-16-94;  8:45  am| 

BILLING  CODE  4310-Fe-M 

(431 0-OR-1 00-6332-00;  5-032] 

Availability  of  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement;  Oregon 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
'n02(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969,  section  202(f)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  and  43  CFR  part  1610.  a 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement 
has  been  prepared  for  the  Roseburg 
District.  Oregon.  The  Proposed  Final 
RMP/EIS  describes  and  analyzes  future 
options  for  managing  approximately 
423,900  acres  of  mostly  forested  public 
land  and  1.717  acres  of  non-federal 
surface  ownership  with  federal  mineral 
estate  administered  by  the  Bureau  of 
Land  Management  in  Douglas  county  in 
southwestern  Oregon. 
PUBLIC  PARTICIPATION:  The  Draft  RMP/ 
EIS  was  available  for  public  review  and 
comment  from  August  21. 1992  to 
December  21. 1992.  Written  comments 
were  received  from  agencies, 
organizations,  and  individuals.. All 
comments  provided  were  considered 
during  the  preparation  of  the  Proposed 
Final  RMP/EIS. 

Copies  of  the  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  and  its  summary  may 
be  obtained  from  the  '.voseburg  District 
Office.  Copies  will  be  available  for 
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review  at  public  libraries  throughout  analysis  documents,  and  available  dead  woody  material  would  be  retained 

Douglas  County,  all  government  planning  records  (e.g.,  meeting  to  contribute  to  biological  diversity, 

document  depository  libraries,  and  at  minutes  or  summaries,  or  Management  would  provide  for  a  - 

the  following  BLM  locations:  correspondence).  A  protest  that  wide  variety  of  recreation  opportunities, 

OfTice  of  External  Affairs,  Main  Interior  merely  expresses  disagreement  with  with  particular  emphasis  on 

Building  Room  5600.  I8ih  and  C  Streets,  *he  Oregon/Washington  Stale  enhancement  of  opportunities  for 

N.VV.  Washington,  D.C  Director's  proposed  decision,  without  dispersed  recreational  use. 

Public  Room.  Oregon  State  Office  1515  S.W.  any  data,  will  not  provide  us  with  the         Approximately  2^  miles  of  river 

5th  Portland,  Oregon  97201  benefit  of  your  information  and  found  eligible  for  designation  and 

Roseburg  District  Office  777  NW  Garden  insight.  In  this  case,  the  Director's  studied  by  BLM  would  be  found  not 

Valley  Blvd.  Roseburg,  Oregon  97470  j^^^^  ^j,,  ^g  based  on  the  existing  suitable  for  designation. 

All  other  BLM  offices  in  western  analysis  and  supporting  data.  Most  BLM-administered  lands  would 

Oregon.  At  the  end  of  the  30-day  protest  remain  available  for  mineral  leasing  and 

Background  information  and  maps  period,  the  BLM  may  issue  a  Record  of  location  of  mining  claims,  but  28  acres 

used  in  developing  the  Proposed  Final  Decision  approving  implementation  of  would  be  closed  to  leasing  for  oil  and    . 

RMP/EIS  are  available  at  the  Roseburg  any  portion  of  the  proposed  plan  not  8as  and  geotherraal  resources,  and  5,070 

District  Office.  under  protest.  Approval  will  be  acres  would  be  closed  to  location  of 

Open  houses  with  opportunity  to  withheld  on  any  portion  of  the  plan  claims, 

discuss  the  Proposed  Resource  under  protest  until  the  protest  has  been         Th®  Proposed  Resource  Management 

Management  Plan/Final  Environmental  resolved.  Plan  would  designate  or  redesignate  the 

Impact  Statement  will  be  held  at  the  fqr  FURTHER  INFORMATION,  CONTACT:  Phil  fo"owing  ACECs  and  RNAs: 

Roseburg  District  Office  (at  the  above  Hall,  RMP  Team  Leader  Roseburg 

address).  The  dates,  times,  and  locations  District  Office-  Phone  (503)  440-4930  ^®"  Gulch ACEC/RNA330  acres. 

ofall  open  house  meetings  will  be  SUPPI^MENTArV  INFORMATION:  The       '  Endf^i,; JSSSt'^'"^ 

S?n Sis  mX      "'       '' "'  P™P°^«*  ^"«^«  Management  Plan/  '"r^^   "'"  '''^''''^  ""^ 

Protests  should  be'sent  to  Director  Final  Environmental  Impart  Statement  Myrtle  Island  , ACEC/RNA30  acres. 

f,rA?  n      snouiQ  oe  sent  to.  uireaor  describes  and  analyzes  seven  North  Bank  _.. ACEC6221  acres. 

(760)  Bureau  of  Land  Management.  alternatives  to  resolve  the  following  North  MvrtJe  Creek  .    ACEC/RNA472  acres. 

Chief  Plannmg  and  Environmental  issues:  (1)  Timber  production  practices;  North  Umpqua  River    ACEC1620  acres. 

^^nlT^an^^R^Q-r-Q^I  Mvv  (2)  Old^growth  forests  and  habitat  ^^^ond  ACEC/RNA 134  acres. 

Management.  1849   C   Street,  NW.  diversity-  (3)  Threatened  and  ^«'"  "'"  ACEC/RNA280  acres. 

VVashington  D.C^20240.  eTdaTge'redildS  r^al  ^  "Eref  "''""■    ^'^^'^'=^- 

RpInn^pM.n?o?l^t%r'°P°!fp-     .  speciel  habitat.  includiSThabitat  for  the        '*  ^'^• 

Resource  Management  Plan  and  Final  northern  spotted  owl;  (4)  Special  areas;  There  were  no  potential  ACEC  areas 

Environmentallmpart  Statement  is  (5)  Visual  resources:  (6)  Stream/  identified  that  met  the  Bureau 

expected  to  be  published  on  or  about  nparian/water  quality;  (7)  Recreation  ACEC  criteria  of  relevance  and 

November  10. 1994.  Prcrtests  must  be  resources;  (8)  Wild  and  scenic  rivers;  (9)  importance  that  are  not  included  in 

postmarked  within  the  30-day  protest  La^j  ^^  ^^  (10)  Rural  interface  ^^ole  or  in  part  in  the  proposed 

period  which  would  start  November  187  a^eas.  The  issues  are  analyzed  in  seven  alternative  described  above. 

!Si  x^!!°"     •i'**^^^"'?^' ^^-  distinct  alternatives,  with  each  This  notice  meets  the  requirements  of 

1994.  To  be  considered  complete,  your  alternative  representing  a  complete  '»3  CFR  1610  7-2  for  designation  of 

protest  must  contain,  at  a  minimum,  the  management  plan  for  the  district.  ^CECs  and  the  requirements  of  the  final 

following  information:  j^e  Proposed  Resource  Management  ^^''^^  Department  of  the  Interior- 

— Name,  mailing  address,  telephone  Plan  responds  to  the  need  for  a  healthy  Department  of  Agriculture  Guidelines 

number,  and  interest  of  the  person  forest  ecosystem  with  habitat  that  will  ^°^  Eligibility.  Classification,  and 

filing  the  protest.  support  populations  of  naUve  species  Management  of  Rivers  (FR  Vol.  47,  No, 

—A  statement  of  the  issue  or  issues  (particularly  those  associated  with  late-  ^^^'  P8-  39454). 

being  protested.  successional  and  old-growth  forests).  It  Dated:  November  lO,  1994. 

—A  statement  of  the  part  or  parts  of  the  also  responds  to  the  need  for  a  Bennie  C  HoMk, 

spei:ific  (named)  proposed  RMP  being  sustainable  supply  of  timber  and  other  Actine  District  \tanaeer  Rosebun>  m^trirt 

protested.  To  the  extent  possible,  this  forest  products  that  vvill  help  maintain  Mamger  ^  ^ 

should  be  done  by  reference  to  the  stability  of  local  and  regional  (fr  Doc  94-28469  Filed  ii-ifi-q4- «  j-;  ami 

spenfit  pages,  paragraphs,  sections.  economies  and  will  contribute  valuable  T  °rcot^r^ 

tables,  maps.  etc.  included  in  the  resources  to  the  national  economy,  on  a  scope  wi»^»-«. 

document.  predictable  and  long-term  basis.  BLM-  ' 

—A  copy  ofall  documents  addressing  administered  lands  are  primarily  [MT-020-04-4920-10;  SDM  75269] 

the  issue  or  issues  that  you  .submitted  allocated  to  Riparian  Reserves,  Late-  „    , 

during  the  planning  process  or  a  Successional  Reserves,  General  Forest  ^°"^^  °'  "®^'*y  Action;  Exchange 

rt^ference  to  the  date  the  issue  or  Management  Areas,  and  Connectivity/  AGENCY:  Bureau  of  Land  Management, 

issues  were  discussed  by  you  for  the  Diversity  Blocks.  An  Aquatic  Montana,  Miles  City  District.  South 

A ',°'n  "vo  c.  .         .        1  •  u  Conservation  Strategy  would  be  applied  Dakota  Resource  Area,  Interior. 

-A  concise  statement  explaining  why  to  all  lands  and  waters  under  BLM  .CTION-  NJnfire  of  Rpaltv  Artinn  9nM 

the  BLM  State  Director's  decision  is  jurisdiction.  JrIaq  V    L         Realty  Action  SDM 

believed  to  be  incorrect.  This  is  a  Approximately  89,900  acres  would  be  S^nd'S^U  ^.^Hf  ^-      ^''T 

critic:al  part  of  your  protest.  Document  managed  for  timber  production.  The  q"  ,h  T?l^  ^"^      "^^' 

all  relevant  facts.  As  much  as  annual  probable  sale  quantity  would  be  uaKoia.  

possible,  reference  or  cite  the  7.0  million  cubic  feet  (45  million  board  SUMMARY:  The  following  described  lands 

planning  documents,  environmental  feet).  Standing  trees;  snags:  and  down.  and  minerals  have  been  determined 
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suitable  for  disposal  by  exchange  to  the 
Cave  Hills  Cattle  Company  under  the 
authority  of  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1716).  General 
Exchange  Act  of  March  20, 1922  and  the 
I  Federal  Land  Exchange  Facilitation  Act 
of  August  20,1988. 
I     Selected  public  surface  land  to  be 
'  acquired  by  Cave  Hills  Cattle  Company 
in  Harding  County,  South  Dakota: 

Principal  Meridian,  Black  Hills 

T  20N.,R.  5E.. 

Section  l.Lot  2 
T.  20N..R.  6E.. 

Section  6,  Ix)t  3 
T  21  N..R.  6E.. 

Section  30.  SVV'ANE'A.  NVV'ASE'A 

Selected  public  surface  land  and 
minerals  to  be  acquired  by  Cave  Hills 
Cattle  Company  in  Harding  County, 
South  Dakota: 

T.  20N..R.  5E.. 

Section  3.  SW'aSE'/* 
T  21  N.,R.  6E.. 
Section  33.  NW'ANE'A 

Approximately  272.70  acres. 

Offered  surface  and  mineral  estate  to 
be  acquired  by  the  U.S.  Forest  Service 
in  Harding  County.  South  Dakota: 

T.  21  N..R.  5E.. 
Section  3.  SV:iSWV4 
Section  10.  WVz,  SV^SE'A.  . 

Approximately  480  acres. 

DATES:  Comments  on  this  proposal  must 
be  submitted  on  or  before  January  3. 
1995.  Interested  parties  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management.  P.  O.  Box 
940.  Miles  City.  MT  59301.  Any  adverse 
comments  will  be  evaluated  by  the  BLM 
Montana  Stale  Director  who  may 
sustain,  vacate  or  modif)-  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  this  exchange  and 
the  environmental  assessment  is 
available  for  review  at  the  Bureau  of 
Land  Management.  South  Dakota 
Resource  Area  Office.  310  Roundup 
Street.  Belle  Fourche,  SO  57717. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  and  minerals  described 
above  are  segregated  from  settlement, 
sale  location,  and  entry  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  from  the  mineral  leasing  laws 
nor  from  exchange  pursuant  to  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  for  a  period  of 
two  years  from  the  date  of  publication 
of  this  notice.  The  exchange  will  be 
made  subject  to: 


1 .  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  U.S.C.  945. 

2.  All  valid  existing  rights  of  record. 

3.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

Any  other  applicable  terms  and 
conditions. 

This  exchange  is  consistent  with  BLM 
policies  and  planning  and  has  been 
discussed  with  state  and  local  officials. 
The  public  interest  will  be  served  by 
completion  of  this  exchange  because  it 
will  enable  the  BLM  to  acquire  lands 
with  high  public  values  and  will 
increase  management  efficiency  of 
public  lands  in  the  area. 
Mary  Alice  Spencer, 
Acting  District  Manager. 
[FR  Doc.  94-28425  Filed  11-16-94;  8:45  am] 
BILUNG  CODE  4310-ON-P 


ICA-068-01 -4333-01  ] 

Prohibition  of  the  Discharge  of 
Firearms 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  the  implementation  of 
a  supplementary  rule  banning  the  use  of 
firearms,  with  the  sole  exception  of  the 
hunting  of  upland  game  birds  in  season, 
upon  the  public  lands  within  the 
Stoddard  Valley  and  east  half  of  Sec.  28. 
the  Sawtooth  Canyon  area. 

SUMMARY:  Order:  A  supplementary  rule 
will  take  effect  that  will  ban  the 
discharge  of  firearms,  with  the  sole 
exception  of  the  hunting  of  upland  game 
birds  in  season,  upon  the  public  lands 
within  the  Stoddard  Valley  and  east  half 
of  Sec.  28.  the  Sawtooth  Canyon  area, 
within  the  California  Desert 
Conservation  Area  and  San  Bernardino 
County.  California.  The  supplementar}- 
rule  will  be  cited  under  43  CFR  8365.1- 
6,  Visitors  Services.  Rules  of  Conduct. 
Supplementary  Rules.  The  text  of  this 
rule  follows;  "Ban  on  the  Discharge  of 
Any  Firearm  with  the  Exception  of  the 
Hunting  of  Upland  Game  Birds  in 
Season  Within  the  Boundaries  of  the 
Stoddard  Valley  and  east  half  of  Sec.  28. 
the  Sawtooth  Canyon  area,  within  San 
Bernardino  County.  California 
(Supplementary  Rule  as  Per  43  CFR 
8365.1-6). 

Witli  the  exception  of  the  hunting  of 
upland  game  birds  in  season,  all 
recreational  shooting,  including  rifles, 
pistols,  shotguns,  and/or  any  other 
firearm,  is  prohibited  upon  the  Public 
Lands  within  the  a'.JOve-named 
boundaries: 

(a)  Because  a  hazardous  condition 
exists  from  the  discharge  of  firearms. 


there  is  an  evident  need  to  exclude  the 
use  ofall  firearms,  with  the  exception 
of  the  hunting  of  upland  game  birds  in 
season  upon  the  Public  Lands  within 
these  areas. 

(b)  Upon  the  Public  Lands  within  the 
subject  boundaries,  no  person  shall 
discharge  a  firearm  for  recreational 
shooting,  with  the  exception  of  hunting 
upland  game  birds  in  season. 

(c)  Requests  for  exceptions  to  this  rule 
must  be  made  in  writing  to  the  Area 
Manager.  Barstow  Resource  Area." 

The  purpose  of  this  supplemental  rule 
is  to  protect  visitors  to  the  Stoddard 
Valley  and  east  half  of  Sec.  28.  the 
Sawtooth  Canyon  area,  from  serious 
injury  to  themselves,  as  well  as  damage 
to  their  vehicles  as  a  result  of  the 
discharge  of  firearms  and  firing  of  other 
projectiles. 

EFFECTIVE  DATE:  Effective  November  17. 
1994. 

ADDRESSES:  Maps  of  the  closure  areas 
are  available  at  the  Barstow  Resource 
Area  Office.  150  Coolwater  Lane. 
Barstow  CA  92311.  from  7:45  a.m.  until 
4:30  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Moor,  Chief  Area  Ranger,  Barstow 
Resource  Area.  150  Coolwater  Lane. 
Barstow,  California.  92311.  telephone 
(619) 256-2729. 

SUPPLEMENTARY  INFORMATION:  This  order 
is  intended  to  restrict  the  discharge  of 
firearms  and  firing  of  other  projectiles  in 
two.  congested  recreational  use  areas. 
Other,  adjacent,  and  less-heavily-used 
parcels  of  Public  Land  are  not  affected 
by  this  order.  Authority  for  this 
supplemental  rule  is  found  in  43  CFR 
8365.1-6.  Violation  of  this  rule  is 
punishable  by  a  fine  not  to  exceed 
SIOO.OOO.  or  imprisonment  not  to 
exceed  12  months. 

Dated:  October  28. 1994. 
Ed  Hastey, 
State  Director. 

[FR  Doc.  94-28428  Filed  11-16-94;  8:45  am) 
BILLING  COCE  431(M0-^ 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-724 
(Preliminary)] 

Manganese  Metal  From  The  People's 
Republic  of  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
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antidumping  investigation  No.  731-TA- 
724  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
Qiina  of  manganese  metal,  provided  for 
in  subheadings  8111.00.45  and 
8111.00.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  The  Commission 
must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  23, 1994. 
For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
November  8, 1994,  by  Elkem  Metals 
Company,  Pittsburgh,  PA.  and  Kerr- 
McGee  Chemical  Corporation, 
Oklahoma  City.  OK. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§  sections  201.1 1  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 


containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  November  29. 1994,  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Woodley 
Timberlake  (202-205-3188)  not  later 
than  November  25, 1994,  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  December  2, 1994.  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigation.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections 
§§  201.16(c)  and  207.3  of  the  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 


by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  writhout  a 
certificate  of  service. 

Authorily:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  §§  207.12  of  the  Commission's 
rules. 

Issued:  November  14, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  94-28513  Filed  11-16-94;  8:45  am] 

BILUNO  COOE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sub-No.  1142)] 

Consolidated  Rail  Corporation- 
Abandonment— Between  Hudson  and 
Cuyahoga  Falls  in  Summit  County,  OH 

The  Commission  has  issued  a 
decision  and  certificate  of  interim  trail 
use  and  abandonment  authorizing 
Consolidated  Rail  Corporation  (Conrail) 
to  abandon  its  Akron  Secondary  line 
between  milepost  1.45  at  Hudson  and 
milepost  8.00  at  Cuyahoga  Falls,  a  total 
of  about  6.55  miles  in  Summit  County, 
OH.  The  abandonment  is  subject  to  an 
historic  preservation  condition,  a  trail 
use  condition,  a  pubhc  use  condition, 
and  standard  labor  protective 
conditions.  The  abandonment  certificate 
will  become  effective  (30  days  after 
publication]  unless  the  Commission  also 
finds  that:  (1)  a  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Ajiy  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  appUcant  no  later  than  10  days 
after  publication  of  this  notice.  The 
following  notation  shall  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings,  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  No\ember  10, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiiliams, 
Secretary. 
[FR  Doc.  94-28454  Filed  11-16-94;  8.45  am] 

BILUNO  COOE  703M>1-P 
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[Docket  No.  A£-33  (Sul>-No.  88)] 

Union  Pacific  Raitroad  Company- 
Abandonment— in  Butte  County,  10 
(Scovilte  Branch) 

The  Commission  has  issued  a 

fertificate  authorizing  Union  Pacific 
lihoad  Company  (UP)  to  abandon  that 
portion  of  its  Scoville  Branch  extending 
from  milepost  43.1  near  Scoville  to  the 
end  of  the  line  at  milepost  59.5  near 
Arco,  a  distance  of  approximately  16.4 
miles  in  Butte  County,  ID.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  a  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
ser\  ice  to  he  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  C(»nmission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The 
following  notation  shall  be  tN-ped  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer 
"Office  of  Proceedings,  AB-OFA".  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
ser\'ice  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

De(.ided:  November  9, 1994. 

By  the  Q)mmission,  Chairman  McDonald, 
^  'ice  Chairman  Phillips,  and  Commissioners 
Simmons.  Morgan  and  Owen.  Vice  Chairman 
Phillip^recused  hprself  in  this  proceeding. 
jVemon  A.  Williams, 
'Secretory: 
IFR  Doc.  94-28455  Filed  11-16-94: 8:45  am] 

aiLUNG  CODE  7035-01-P 


59421 


DEPARTMENT  OF  JUSTICE 
imonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OiMB)  ha-s  been  sent  the  following 
i;ollection(s)  of  information  proposals 
for  re\  iew  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  pubhshed.  Entries  are 
•grouped  info  submission  categories, 
with  each  entrv-  containing  the 
following  information: 
i  1  (1)  The  title  of  the  form/collection: 
1 1  (2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 


(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  DeparUnent 
of  Justice  Qearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  AND  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

New  Collection 

(1)  COPS  AHEAD  Application  Kit. 

(2)  COPS  003/01.  Office  of 
Community  Oriented  Policing  Services. 

(3)  On  occasion. 

(4)  State  and  local  governments.  The 
COPS  AHEAD  Application  Kit  is  a  grant 
application  to  be  used  to  apply  for 
police  hiring  grants  by  state,  local  and 
Indian  Tribal  law  enforcement  agencies 
serving  populations  of  50,000  or  more. 

(5)  500  annual  respondents  at  22 
hours  per  response. 

(6)  11,000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  PubUc  Uw  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  .November  14. 1994. 
Robert  B.  Br^gs, 

Department  Qearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  94-28472  Filed  11-1&-94;  8:45  am] 

BH.UNG  COOE  4410-31^ 


Infonnatton  Collections  Under  Review 

The  Office  of  M'  nagement  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respcmdent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  c.  Public  Law  96-51 1 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  ff  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AJVD  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  A.VDto 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division  Suite  850,  WCTR,  Washington. 
DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Coirently  Approved  Coilectioa  Without 
Any  Chinf^  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  National  Prisoner  Statistics. 

(2)  NPS-1.  Bureau  of  Justice  Statistics, 
Office  of  Justice  Programs. 

(3)  Annually. 

(4)  State  or  local  governments,  Federal 
agencies  or  employees.  To  prm-ide 
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annual  summary  measures  on  persons 
confined  in  the  Nation's  correctional 
institutions,  as  well  as  on  prison 
capacity.  AID's  testing  and  number  of 
inmates  with  AIDS  at  year-end.  These 
data  elements  will  form  the  basis  for 
historical  trend  analyses.  Respondence 
are  personnel  in  the  Department  of 
Corrections  of  the  States,  the  District  of 
Columbia  and  the  Federal  Bureau  of 
Prisons. 

(5)  52  respondents  ®  6.5  hours  per 
response. 

(6)  338  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  November  10. 1994. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

(PR  Doc.  94-28473  Filed  11-16-94;  8:45  ami 

BILUNO  CODE  4410-1B-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  .sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  .\n  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Mr.  Jeff  Hill  on  (202) 
39.5-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 


prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503.  i4NDto 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division  Suite  850.  WCTR.  Washington. 
DC  20530. 

Reinstatement  of  a  Previously 
Approved  Collection  for  Which 
Approval  Has  Expired 

(1)  1995  Census  of  Public  and  Private 
Juvenile  Detention.  Correctional,  and 
Shelter  Facilities. 

(2)  CJ-17,  CJ-29.  CJ-29A.  Office  of 
Justice  Programs.  Office  of  Justice 
Programs. 

(3)  Biennially. 

(4)  State  or  local  governments.  Non- 
profit institutions.  This  biennial 
undertaking  provides  descriptive  data 
on  public  and  private  juvenile  detention 
and  correctional  facilities  and  their 
residents.  This  information  is  used  by 
policy  makers,  planners  and  juvenile 
justice  practitioners. 

(5)  3.700  respondents  @  3.6  hour  per 
response. 

(6)  13.320  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  November  10.  1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of/ustice. 

|FR  Doc.  94-28474  Filed  11-10-94;  8:45  am] 
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Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  V.  Association  of  Retail  Travel 
Agents 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-{h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v. 
Association  of  Retail  Travel  Agents. 
Civil  No.  94-2305  as  to  the  association 
of  Retail  Travel  Agents. 


The  Complaint  alleges  that  the 
defendant  and  its  members  agreed  on 
commission  levels  and  other  terms  of 
trade  on  which  to  transact  business  with 
providers  of  travel  services,  and 
encouraged  and  participated  in  a  group   . 
boycott  with  the  intent  to  induce  certain 
providers  of  travel  services  to  agree  to 
certain  commission  levels  and  practices. 

The  proposed  Final  Judgment  enjoins 
the  defendant  from  inviting  or 
encouraging  travel  agents  to  engage  in 
concerted  refusals  to  deal  with  travel 
services  providers,  and  also  requires 
defendant  to  establish  an  antitrust 
compliance  program. 

Puolic  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Roger  Fones.  Chief, 
Transportation,  Energy  and  Agriculture 
Section,  Room  9104,  U.S.  Department  of 
Justice,  Antitrust  Division.  555  4th 
Street.  N.W..  Washington.  D.C.  20001 
(telephone:  202-307-6351). 
Mark  C.  Schechter. 

Deputy  Director  of  Operations,  Antitrust 
Division. 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

Case  Number  1:94CV02305. 
Judge:  Paul  L.  Friedman. 
Deck  Type:  Antitrust. 
Date  Stamp:  10/25/94. 

The  United  States  of  America, 
plaintiff,  by  its  attorneys,  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States,  brings  this  ci^l 
action  to  obtain  equitable  relief  against 
the  above-named  defendant,  and 
complains  and  alleges  as  follows: 


Jurisdiction  and  Venue 

1.  This  complaint  is  filed  under 
Section  4  of  the  Sherman  Act.  15  U.S.C. 
§  4,  in  order  to  prevent  and  restrain 
violations  by  defendant  of  Section  1  of 
the  Sherman  Act.  15  U.S.C.  §  1,  and  this 
Court  has  jurisdiction  over  this  matter 
pursuant  to  28  U.S.C.  §§1331  and  1337. 

2.  Defendant  transacts  business  and  is 
found  in  the  District  of  Columbia, 
within  the  meaning  of  15  U.S.C.  §  22 
and  28  U.S.C.  §  1391(c). 

// 
Defendant 

3.  Association  of  Retail  Travel  Agents. 
Ltd.  CARTA"),  is  a  District  of  Columbia 
nonprofit  corporation  with  its  principal 
place  of  business  in  Arlington,  Virginia. 
ARTA  is  a  trade  association  with  ovef 
two  thousand  members  who  act  as  retail 
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travel  agents  selling  transportation  and 
accommodations  ("travel  services")  to 
the  public  as  agents  for  airlines,  hotels, 
cruise  lines,  rental  car  companies  and 
other  providers  of  travel  services 
("travel  providers").  ARTA's  members 
compete  with  one  another  both  to  sell 
travel  services  to  the  public  and  to  act 
as  selling  agents  for  travel  providers. 

Trade  and  Commerce 

4.  Airlines,  hotels,  rental  car 
companies,  cruise  lines,  and  other  travel 
providers  sell,  a  significant  portion  of 
their  travel  services  to  the  public 
through  travel  agents,  including  the 
members  of  defendant.  Tra%'ei  agents 
inform  consumers  about  the  price, 
availability  and  other  details  of  v'arious 
ttavel  options  and  make  reservations 
and  sell  tickets  to  the  travellers  for  the 
travel  services  they  choose.  Roughly 
80%  of  airUne  sales,  30%  of  hotel  sales, 
50%  of  rental  car  sales  and  95%  of 
cruise  line  sales  in  the  United  States  are 
made  through  travel  agents.  In  1993,  the 
amount  of  such  sales  by  travel  agents 
was  in  excess  of  $90  billion. 

5.  Travel  agents  sells  travel  services  to 
the  public  as  agents  of  the  travel 
providers.  Travel  agents  normally  do 
not  charge  travellers  directly  for  their 
services;  instead,  travel  providers  pay 
commissions  to  the  travel  agents  for  the 
Sdles  the  agents  make  on  behalf  of  the 
travel  providers.  These  commissions 
vay  and  are  established  between 
individual  tra^'e!  agents  and  travel 
providers.  These  commissions  generally 
are  included  in  the  price  the  consumer 
pays  for  airline  tickets,  hotel 
accommodations,  rental  cars,  cruises 
and  other  travel  services.  Tlie  lower  the 
sales  commissions  established  between 
individual  travel  agents  and  travel 
providers,  the  lower  the  total  cost  of 
travel  serv  ices  to  the  consumer. 

6.  A  substantial  proportion  of  the 
commissions  earned  by  Iravtil  agents, 
including  members  of  defendant,  are 
derived  from  the  sale  of  travel  services 
that  are  within  the  flow  of  and 
substantially  affect  interstate  and 
foreign  trade  and  commerce. 

7.  The  sale  of  travel  services  by  travel 
agents  constitutes  a  line  of  commence 
and  a  relevant  product  market  within 
the  meaning  of  Section  1  of  the  Sherman 
A,;t. 

8.  The  Uiuted  States  constitutes  a 
relevant  geographic  market  within  the 
meaning  of  Section  1  of  the  Sherman 
Art. 


IV 

Alleged  Violation 

9.  On  or  about  October  16, 1993,  the 
members  of  defendant,  through  its 
Board  of  Directors,  adopted  a  statement 
of  objectives  for  defendant  and  its 
members.  That  statement,  entitled 
"ARTA  Objectives  for  the  Travel 
Agency  Community,"  constitutes  an 
agreement  among  the  members  of 
defendant's  Board  of  Directors  and 
among  defendant's  members  as  to  the 
matters  contained  therein. 

10.  Included  among  the  ARTA 
Objectives  described  in  Paragraph  9  are 
agreements  concerning  the  amount  of 
commissions  that  certain  travel 
providers  should  pay  to  travel  agents, 
including  members  of  defendant,  and 
agreements  as  to  the  terras  under  which 
travel  providers  should  transact 
business  with  travel  agents,  including 
members  of  defendant. 

11.  On  or  about  October  19, 1993, 
defendant  held  a  press  conference, 
attended  by  defendant's  president  and 
two  members  of  its  Board  of  Directors, 
where  it  announced  and  disseminated 
the  contents  of  the  ARTA  Objectives. 
The  contents  of  the  ARTA  Objectives 
were  subsequently  disseminated  to 
travel  providers,  its  own  members  aitd 
other  travel  agents  through  publications 
that  are  widely  circulated  among  travel 
agents  and  travel  providers. 

12.  Shortly  after  defendant's  public 
announcement  of  the  ARTA  Oi^ectives, 
a  member  of  deiiendant's  Board  of 
Diretiors  made  a  pubUc  statement, 
through  a  press  release,  that  he  and  his 
travel  agency  would  refuse  to  deal  with 
certain  travel  providers  who  did  not 
comply  with  the  ARTA  Objectives.  In 
making  that  announcement,  the 
defendant's  director  stated  that  he 
"encourageldj  owners  and  managers  lof 
travel  agencies]  nationwide  to  join  this 
effort.' 

13.  Thereafter,  at  least  one  other 
member  of  defendant's  Board  of 
Directors  made  a  public  announcement 
that  she  and  her  travel  agency  would 
•also  refuse  to  deal  with  the  travel 
providers  who  did  not  comply  with  the 
ARTA  Objectives. 

14.  As  a  result  of  the  actions  of  its 
president  and  directors  described  above, 
defendant  and  its  members  agreed  on 
commission  levels  and  other  terms  of 
trade  on  wliich  ARTA  members  and 
other  travel  agents  should  transact 
business  with  travel  providers,  and 
invited,  encouraged  and  participated  in 
a  group  boycott  of  certain  travel 
providers  to  induce  them  to  agree  to 
those  commission  levels  and  oiher    . 
terms  of  trade. 


15.  The  group  boycott  and  agreement 
on  commissions  and  other  terms  of 
trade  described  above  had  the  effect  of 
unreasonably  restraining  trade  in  the 
sale  of  travel  ser\'ices  by  travel  agents. 

16.  The  group  boycott  and  agreement 
on  commissions  and  other  terms  of 
trade  described  above  constitutes  a 
contract,  combination  or  conspiracy  in 
unreasonable  restraint  of  trade  and 
commerce  in  violation  of  Section  1  of 
the  Sherman  Act.  15  U.S.C  §  1.  There  is 
a  significant  likelihood  that  the  offense 
will  recur  unless  the  relief  hereinafter 
prayed  for  is  granted. 

Pr«y«r 

Wherefore,  plaintiff  prays: 

1.  That  defendant  be  enjoined  from 
inviting  or  encouraging  concerted  action 
by  travel  agents  that  has  the  puri>ose  or 
effect  of  specifying  the  commission 
levels  paid  by  travel  providers  to  travel 
agents,  or  of  specifying  the  terms  of 
trade  between  travel  agents  and  tra%'el 
providers; 

2.  That  plaintiff  have  such  other  or 
further  relief  as  the  Court  may  deem  just 
and  proper;  and 

3.  That  plaintiff  recover  the  costs  of 
this  action. 

Dated:  October  2S.  1994. 
Anne  K.  Bingaman, 
Assistant  Attorney  Geaead. 
Robert  E.  Liten. 
Deputy  Asst.Atty.  General. 
Mark  C  Schechter, 
Roger  W.  Fones. 
Mary  J«an  Moltenbrpy, 
Robert  D.  Young. 
D.C.Bart. 
Nina  B.  Hale. 

Transportation,  Energy,  and  Agriculture 
Section.  Antitrust  Division.  Attorneys.  U.S. 
Department  of  Justice. 

Civil  Action  No.:  *4  2305. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintif!  has  not  withdrawn  consent, 
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which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendant  and 
by  filing  that  notice  with  the  Court; 

3-  Defendant  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  pending  entry  of  the  Final 
Judgment: 

4.  This  Stipulation  and  the  Final 
Judgment  to  which  it  relates  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  by  defendant  in 
this  or  any  other  proceeding  that 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
§  1 ,  or  any  other  provision  of  law  has 
been  violated; 

5.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation;  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  Octol)er  25. 1994. 
For  Plaintiff  United  States  of  America: 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Robert  E.  Litan. 

Deputy  Asst.  Attorney  General. 
Mark  C.  Schechter, 
Deputy  Director  of  Operations. 
Roger  W.  Fones, 
Mary  Jean  Moltenbrey, 
Rot)ert  D.  Young. 
DCBar»248260. 
Nina  B.  Hale. 

Attorneys,  Transportation,  Energy,  and 
Agriculture  Section.  Antitrust  Division,  U.S. 
Department  of  Justice. 

For  Defendant  Association  of  Retail  Travel 

Agents: 
Alexander  Anolik. 
A  Professional  Law  Corpwration. 
By:  Mitchell  Blumenthal. 
Civil  Action  No.:  94  2305 

Final  Judgment 

Plaintiff,  United  States  of  America, 
filed  its  complaint  on  October  25. 1994. 
Plaintiff  and  defendant,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  the  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  l)e 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law.  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties, 
it  is  hereby  ordered,  adjudged,  and 
decreed,  as  follows: 

/ 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  parties  to  this 


action.  The  complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  defendant  under  Section  1  of  the 
Sherman  Act.  15  U.S.C.  §  1. 

// 

The  provisions  of  this  Final  Judgment 
shall  apply  to  defendant,  to  the  officers, 
directors,  agents,  employees,  successors, 
and  assigns  of  defendant,  and  to  all 
other  persons  in  active  concert  or 
participation  with  any  of  them  who 
receive  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

/// 

Defendant  is  enjoined  from: 

(A)  Inviting  or  encouraging  concerted 
action  by  travel  agents  or  travel  agencies 
to  refuse  to  do  business  with  specified 
suppliers  of  travel  services  or  to  do 
business  with  specified  suppliers  only 
on  specified  terms;  and 

(B)  Directly  or  indirectly  adopting, 
disseminating,  publishing,  or  seeking 
adherence  to  any  rule,  bylaw, 
resolution,  policy,  guideline,  standard, 
objective,  or  statement  made  or  ratified 
by  an  officer,  director  or  other  official  of 
defendant  that  has  the  purpose  or  effect 
of  advocating  or  encouraging  any  of  the 
practices  identified  in  Section  III(A) 
above. 

IV 

(A)  Nothing  in  this  Final  Judgment 
shall  prohibit  any  individual  travel 
agent  or  travel  agency,  acting  alone  and 
not  on  behalf  of  defendant,  from 
negotiating  commission  rates  and 
policies  with  suppliers  of  travel 
services,  or  from  choosing  the  suppliers 
whose  services  they  wish  to  sell. 

(B)  Nothing  in  this  Final  Judgment 
shall  prohibit  defendant  from 
advocating  or  discussing,  in  accordance 
with  the  doctrine  established  in  Eastern 
Railroad  Presidents  Conference  v.  Noerr 
Motor  Freight,  Inc.,  365  U.S.  127  (1961), 
and  its  progeny,  legislative,  judicial  or 
regulatory  actions,  or  governmental 
policies  or  actions. 


Defendant  is  ordered: 

(A)  To  cause  the  annual  publication  of 
a  summary  of  this  Final  Judgment,  in  a 
form  acceptable  to  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  in  ARTAFacts  or  any 
equivalent  newsletter  provided  to  its 
members; 

(B)  To  provide  a  copy  of  this  Final 
Judgment  to  each  director,  officer,  and 
chapter  president  at  the  time  they  take 
office  and  annually,  and  to  obtain  a 
written  certification  from  those  persons 
that  they  received,  read,  understand  to 


the  best  of  their  ability,  and  agree  to 
abide  by  this  Final  Judgment  and  that 
they  have  been  advised  and  understand 
that  noncompliance  with  the  Final 
Judgment  may  result  in  conviction  of 
the  person  for  criminal  contempt  of 
court. 

VI 

Defendant  is  ordered  to  maintain  an 
antitrust  compliance  program  which 
shall  include  an  annual  briefing  of  the 
defendant's  Board  of  Directors,  officers, 
chapter  presidents,  and  non-clerical 
employees  on  this  Final  Judgment  and 
the  antitrust  laws. 

VII 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  defendant  made  to 
its  principal  office,  be  permitted,  subject 
to  any  legally  recognized  privilege: 

(1)  Access  during  defendant's  office 
hours  to  inspect  and  copy  all  documents 
in  the  possession  or  under  the  control 
of  defendant,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendant  and  without 
restraint  or  interference  from  it,  to 
interview  officers,  employees,  or  agents 
of  defendant,  who  may  have  counsel 
present,  regarding  such  matters. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to 
defendant's  principal  office,  defendant 
shall  submit  such  written  reports,  under 
oath  if  requested,  relating  to  any  matters 
contained  in  this  Final  Judgment  as  may 
be  reasonably  requested,  subject  to  any 
legally  recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  VII  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(cJ(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendant  marks  each  pertinent  page  of 
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such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure."  then 
10  days  notice  shall  be  given  by  plaintiff 
to  defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
defendant  is  not  a  party. 

vni 

This  Final  Judgment  shall  expire  ten 
(10)  years  from  the  date  of  entry. 

L\ 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

.Y 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  §  16(b)-(h).  the 
United  States  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  with  the  consent  of  the 
Association  of  Retail  Travel  Agents  in 
this  antitrust  proceeding. 

/ 

Nature  and  Purpose  of  the  Proceeding 

On  October  25, 1994,  the  United 
States  filed  a  Complaint  alleging  that  the 
Association  of  Retail  Travel  Agents 
(hereinafter  "ARTA")  had  entered  info  a 
contract,  combination  or  conspiracy  in 
restraint  of  trade  in  violation  of  Section 
1  of  the  Sherman  Act  (15  U.S.C.  §  1). 
The  Complaint  alleges  that  ARTA,  a 
trade  association  all  of  whose  members 
are  travel  agents,  and  its  members 
agreed  on  commission  levels  and  other 
terms  of  trade  on  which  to  transact 
business  with  providers  of  travel 
services,  and  encouraged  and 
participated  in  a  group  boycott  with  the 
intent  to  induce  certain  providers  of 
travel  services  to  agree  to  certain 
commission  levels  and  practices. 

On  October  25,  1994,  the  United 
States  and  ARTA  filed  a  Stipulation  by 
which  they  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
prevent  any  recurrence  of  such  activity 
in  the  future.  Under  the  proposed  Final 
Judgment,  ARTA  will  be  enjoined  from 
inviting  or  encouraging  travel  agents  to 
dcnl  with  travel  providers  only  on 


agreed  terms.  This  prohibition  includes 
any  agreements  on  specified 
commission  levels.  The  proposed  Final 
Judgment  also  prohibits  ARTA  from 
adopting  or  disseminating  any  rules, 
policies,  or  statements  that  have  the 
purpo.se  or  effect  of  advocating  or 
encouraging  such  a  concerted  refusal  to 
deal. 

The  United  States  and  ARTA  have 
agreed  that  the  proposed  Final  Judgment 
may  be  entered  after  compliance  with 
the  APPA.  Entry  of  the  proposed  Final 
Judgment  will  terminate  the  action, 
except  that  the  Court  will  retain 
jurisdiction  to  construe,  modify,  and 
enforce  the  Final  Judgment,  and  to 
punish  violations  of  the  Final  Judgment. 

// 

Events  Giving  Rise  to  the  Alleged 
Violation 

Airlines,  hotels,  rental  car  companies, 
cruise  lines  and  other  providers  of 
transportation  and  accommodations 
(hereinafter  "travel  providers")  sell  a 
significant  proportion  of  their  services 
to  the  public  through  travel  agents. 
Travel  agents  inform  travellers  about  the 
price,  availability  and  other  details  of 
various  travel  options  and  make 
reservations  and  sell  tickets  to  the 
travellers  for  the  travel  services  they 
choose.  Travel  agents  are  agents  of  the 
travel  providers,  receiving  commissions 
from  the  travel  providers  for  sales  they 
make.  These  commissions  vary  and  are 
established  between  individual  travel 
agents  and  travel  providers.  These 
commissions  generally  are  included  in 
the  price  the  consumer  pays  for  airline 
tickets,  hotel  accommodations,  rental 
cars,  cruises  and  other  travel  services. 
The  lower  the  sales  commissions 
established  between  individual  travel 
agents  and  travel  providers,  the  lower 
the  total  cost  of  travel  ser\'ices  to  the 
consumer. 

ARTA  is  an  association  of  travel 
agents.  Among  its  goals  are  achieving 
improved  commission  levels  for  travel 
agents  and  persuading  travel  ser\'ices 
providers  to  adopt  commission  policies 
and  practices  that  are  beneficial  to  travel 
agents.  ARTA  members  compete  with 
each  other  and  with  other  travel  agents 
both  to  sell  travel  ser\'ices  to  the  public 
and  to  act  as  selling  agents  for  travel 
services  providers. 

On  October  16.  1993,  ARTAs  Board 
of  Directors  adopted  a  document 
entitled  "ARTA  Objectives  for  the 
Travel  Agency  Community."  Among  its 
Objectives.  ARTA  stated  that  it  sought  a 
"minimum"  ten  percent  commission  on 
all  hotel  and  car  rental  sales  by  travel 
agents,  the  elimination  of  all 
distribution  outlets  for  airline  tickets 


other  than  travel  agents,  and  the 
payment  of  commissions  based  on  full 
fares  rather  than  the  discounted  prices 
actually  paid  by  travellers. 

A  few  days  after  adopting  the  ARTA 
Objectives.  ARTA  hosted  a  press 
conference  attended  by  its  president  and 
two  members  of  its  Board  of  Directors, 
in  addition  to  members  of  the  press. 
Several  days  after  the  press  conference, 
one  of  ARTA's  board  members 
announced  that  his  travel  agency  would 
cease  doing  business  with  certain  travel 
providers  whose  commission  and  sales 
practices  did  not  comport  with  the 
ARTA  Objectives,  and  invited  other 
travel  agents  to  join  his  boycott  in 
support  of  the  ARTA  Objectives.  Shortlv 
thereafter,  at  least  one  other  ARTA 
board  member  made  a  similar  public 
announcement. 

The  Complaint  alleges  that  through 
those  activities,  defendant  and  its 
members  agreed  on  commission  levels 
and  other  terms  of  trade  on  which 
ARTA  members  and  other  travel  agents 
should  transact  business  with  travel 
providers,  and  invited,  encouraged  and 
participated  in  a  group  boycott  designed 
to  induce  travel  providers  to  agree  to 
those  commission  levels  and  terms  of 
trade.  The  Complaint  further  alleges  that 
those  activities  constitute  a  contract, 
combination  or  conspiracy  in 
unreasonable  restraint  of  trade  in 
violation  of  Section  1  of  the  Sherman 
Act  (15  U.S.C.  §  1). 

/// 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
designed  to  prevent  defendant  and  its 
officers,  directors  and  agents  from 
inviting,  encouraging  or  advocating 
concerted  refusals  to  deal.  In  addition  to 
enjoining  defendant  and  its  officers, 
directors  and  agents  from  engaging  in 
such  activities  (Section  III),  it  requii%s 
defendant  to  provide  an  annual 
summary  of  the  Final  Judgment  to  its 
members  (Section  IV).  and  requires  that 
its  officials  provide  an  annual 
certification  that  they  have  read  and 
understand  the  Final  Judgment  (Section 
IV).  The  proposed  Final  Judgment  also 
requires  that  defendant  provide  an 
annual  briefing  on  the  requirements  of 
the  Final  Judgment  and  on  the  antitrust 
laws  to  its  officials  (Section  V). 

The  United  States  is  satisfied  that  the 
proposed  Final  Judgment  sufTiciently 
resolves  the  antitni.st  violations  alleged 
in  the  Complaint.  Compliance  with  the 
proposed  Final  Judgment  would  prevent 
any  recurrence  of  the  violations  alleged 
in  the  Complaint,  and  thus  provides 
complete  relief. 


:«)426 


Federal  Register  /  Vol.  59.  No.  221  /  Thursday.  November  17.  1994  /  Notices 


IV 

Remedies  Available  to  Potential  Private 
Liti^^ation.s 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  §  15)  provides  that  any  person 
who  has  been  injured  in  his  business  or 
property  as  a  result  of  conduct 
forbidden  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorneys 
fees.  Entry  of  the  proposed  Final 
fudgment  will  neither  impair  nor  assist 
the  bringing  of  any  private  antitrust 
damage  action.  Under  the  provisions  of 
Section  5(a)  of  the  Clayton  Act  (15 
U.S.C.  §  16(a)),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought 

V 

Procedure  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  defendant  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  .APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  dotermination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statoment  in  the  Federal 
Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  comments.  The 
comments  and  the  response  of  the 
United  Slates  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
sub.Tiitted  to:  Roger  VV.  Fones,  Chief. 
Transportation.  Energy,  and  Agriculture 
Seiition.  Antitrust  Division.  Judiciary 
Center  Building.  555  4th  Street.  N.W.. 
Rm  9104.  Washington.  D.C.  20001. 

17 

Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  of  the 
case  against  ARTA.  In  the  view  of  the 
Department  of  Justice,  such  a  trial 
would  involve  substantial  cost  to  the 
United  States  and  is  not  warranted 


be<-.ause  the  Proposed  Final  Judgment 
provides  relief  that  will  remedy  the 
violations  of  the  Sherman  Act  alleged  in 
the  United  States'  Complaint. 

VII 

Determination  Materials  and  Documents 

There  are  no  materials  or  documents 
that  the  United  States  considered  to  be 
determinative  in  formulating  this 
proposed  Final  Judgment.  Accordingly, 
none  are  being  filed  with  this 
Competitive  Impact  Statement. 

Datfid:  October  25. 1994 
Respectfully  submitted. 
Koburt  D.  Young. 

Attorney.  Antitrvst Division.  US.  Department 
of  Justice. 
jFR  Doc.  94-28440  Filed  1 1-16-94;  8:45  ami 
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United  States  v.  Microsoft  Corporation 
Civ.  No.  94-1564  (SS)  (D.D.C.); 
Response  of  tt^e  United  States  to 
Public  Comments  Concerning  the 
Proposed  Final  Judgment  and  Notice 
of  Hearing 

Pursuant  to  section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Art. 
15  U.S.C.  §  16(d).  the  United  States 
publishes  below  the  written  comments 
received  on  the  proposed  Final 
Judgment  in  United  States  v.  Microsoft 
Corporation.  Civil  Action  No.  94-1564 
(SS),  United  States  District  Court  for  the 
District  of  Columbia,  together  with  its 
response  thereto.  A  hearing  will  be  held 
on  this  matter  at  10  AM  on  December 
15, 1994.  at  the  United  States 
Courthouse.  Third  Street  &  Constitution 
Avenue.  NW.,  Washington.  DC  20001. 
Any  persons  who  may  wish  to  be  heard 
at  such  time  should  make  a  written 
application  to  the  Court  on  or  before 
December  4, 1994.  and  provide  a  copy 
to  the  Department  of  Justice.  Such 
application  should  include  a  summary 
of  the  comments  or  views  that  the 
applicant  wishes  to  express  at  the 
hearing  and  a  statement  of  why  the 
views  of  the  applicant  should  be  heard 
by  the  court.  Please  send  the 
Department  of  Justice  copy  of  any  such 
application  to  Donald  J.  Russell.  555 
Fourth  Street.  NW..  room  8104. 
Washington.  DC  20001.  (telephone  (202) 
514-5621). 

Copies  of  the  written  comments  and 
the  response  are  available  for  inspection 
and  copying  in  Room  3235  of  the 
Antitrust  Division.  United  States 
Department  of  Justice.  Tenth  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20530  (telephone  (202)  514-2481) 
and  for  inspection  at  the  Office  of  the 
Clerk  of  the  United  States  District  Court 


for  the  District  of  Columbia,  room. 

United  States  Courthouse,  Third  Street 

k  Constitution  Avenue,  NW.. 

Washington,  DC  20001. 

Mark  C  Schechler. 

Deputy  Director  of  Operations. 

United  States  Response  to  Public 
Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
("APPA"  or  "Tunney  Act")  15  U.S.C. 
§  16(b)-(h),  the  United  States  hereby 
responds  to  public  comments  it  has 
received  relating  to  the  proposed  Final 
Judgment  in  this  civil  antitrust 
proceeding.  After  careful  consideration 
of  these  comments,  the  United  States 
continues  to  believe  that  the  proposed 
Final  Judgment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violations  alleged  in  the  Complaint. 
After  the  public  comments  and  this 
response  have  been  published  ii:  '.he 
Federal  Register,  pursuant  to  15  U.S.C. 
§  16(d).  the  United  States  will  move  the 
Court  for  entry  of  the  proposed  Unal 
Judgment. 

This  action  began  on  July  15. 1994. 
when  the  United  States  filed  a 
Complaint  alleging  that  Microsoft 
Corporation  had  unlawfully  maintained 
its  monopoly  of  personal  computer 
operating  systems  and  had  unreasonably 
restrained  trade,  in  violation  of  sections 
1  and  2  of  the  Sherman  Act,  15  U.S.C. 
§§1.2.  Simultaneously,  with  the  filing 
of  the  Complaint,  the  United  States  filed 
a  proposed  Final  Judgment  and  a 
Stipulation  signed  by  the  defendant 
consenting  to  the  entry  of  the  proposed 
Final  Judgment  after  compliance  with 
the  requirements  of  the  APPA. 

Pursuant  to  the  APPA  requirements, 
the  United  States  filed  a  Competitive 
Impact  Statement  ("CIS")  on  July  27. 
1994.  The  defendant  filed  a  description 
of  certain  written  and  oral 
communications  on  its  behalf,  as 
required  by  section  15(g)  of  the  APPA, 
on  August  8. 1994.  A  summary  of  the 
terms  of  the  proposed  Final  Judgment 
and  CIS,  and  directions  for  the 
submission  of  written  comments 
relating  to  the  proposal  were  published 
in  the  Washington  Post  for  seven  days 
in  the  period  from  August  7. 1994 
through  August  13, 1994.  The  proposed 
Final  Judgment  and  the  Competitive 
Impact  Statement  were  published  in  the 
Federal  Register  on  August  19, 1994.  59 
Fed.  Reg.  42845-^2857  (1994). 

The  60-day  period  for  public 
comments  began  on  August  20, 1994 
and  expired  on  October  18, 1994.'  The 


'  The  United  States  hais  treated  as  timely  all 
comments  that  It  received  up  to  the  time  of  the 
filing  of  this  response. 
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United  States  received  five  comments, 
which  are  attached  hereto  as  Exhibits  1- 
5.  Three  of  these  comments  relate  to 
alleged  Microsoft  practices  that  the 
government  did  not  challenge  as 
violations  of  the  antitrust  laws,  and 
which  are  not  addressed  in  the 
proposed  Consent  Decree.  Only  one 
comment  relates  directly  to  the 
proposed  relief,  and  that  comment 
suggests  that  an  additional  remedy 
should  have  been  included.  Finally,  one 
brief  comment  argues  that  the 
government  should  not  have  taken  any 
action  against  Microsoft. 

I.  Background 

The  proposed  Final  Judgment  is  the 
culmination  of  an  investigation  of 
Microsoft  begun  by  the  Federal  Trade 
Commission  ("FTC")  in  June  1990  and 
continued  by  the  Department  of  Justice 
beginning  in  August  1993.  From  April 
1991  onward,  the  FTC's  investigation 
had  as  its  central  focus  the  licensing 
practices  by  which  Microsoft  distributes 
its  operating  system  software  products, 
MS-DOS  and  Microsoft  Windows,  to 
manufacturers  of  personal  computers,  a 
group  referred  to  in  the  computer 
industry  as  original  equipment 
manufacturers  or  OEMs.  In  the  course  of 
its  investigation,  the  FTC  subpoenaed 
documents  from  Microsoft,  deposed 
over  a  dozen  Microsoft  officers  and 
employees,  and  interviewed  numerous 
OEMs,  firms  that  compete  against 
Microsoft  in  the  development  and  sale 
of  operating  system  software,  and  other 
software  industry  participants. 

While  focussing  on  Microsoft's 
licensing  practices,  the  FTC  staff  also 
considered  whether  Microsoft  attempted 
to  stifie  competition  in  various 
computer  software  markets  through 
other  practices.  Among  other  things, 
they  considered  whether  Microsoft  had 
deUberately  created  incompatibilities 
between  its  Windows  operating  system 
software  product  and  its  competitors' 
disk  operating  system  products  in  order 
to  disadvantage  those  competing 
products;  whether  Microsoft  used  false 
preannouncements  of  new  products; 
and  whether  Microsoft's  developers  of 
applications  software  products  obtained 
an  anticompetitive  advantage  over  their 
competitors  because  they  received 
preferential  access  to  information  about 
Microsoft's  operating  system  products. 

In  August  of  1993,  following  reports 
that  the  FTC's  deliberations  had  ended 
with  a  2-2  vote  that  would  result  in  no 
enforcement  action  against  Microsoft, 
the  Antitrust  Division  of  the  United 
States  Department  of  Justice  began  its 
investigation  of  Microsoft.  The  Justice 
Department  was  provided  with 
complete  access  to  all  evidence 


collected  by  the  FTC  in  the  course  of  its 
investigation.  After  reviewing  this 
evidence,  the  Department  sought 
additional  evidence  from  Microsoft  and 
other  industry  participants.  The 
Department  carefully  examined  the  u.se 
by  Microsoft  of  per-processor  and  per- 
system  licenses  to  distribute  MS-DOS 
and  Windows  to  OEMs.  The  Department 
also  looked  extensively  at  all  other 
issues  that  had  been  considered  by  the 
FTC.  including  alleged  false  product 
preannouncements  and  the  relationship 
between  Microsoft's  operating  system 
and  applications  divisions.  In  addition, 
the  Department's  investigation  explored 
new  issues  which  first  emerged  during 
the  course  of  its  investigation,  including 
Microsoft's  use  of  restrictive  non- 
disclosure agreements. 

The  Department  contacted  dozens  of 
OEMs,  and  Division  staff  lawyers  visited 
at  least  fifteen  OEMs  in  person.  In 
addition,  the  Division  contacted 
numerous  other  industry  participants, 
former  Microsoft  employees,  and  other 
companies  and  individuals 
knowledgeable  about  the  computer 
software  and  hardware  industries.  In 
total,  the  Department  conducted  over 
one  hundred  interviews  of  individuals 
involved  in  the  software  industry. 
Twenty-two  depositions  were 
conducted  pursuant  to  Civil 
Investigative  Demands  ("CIDs")  issued 
by  the  Department;  six  of  these  oral 
examinations  were  of  top-ranking 
officers  of  Microsoft.  In  addition  to 
reviewing  the  material  produced  to  the 
FTC,  the  Department  reviewed  material 
produced  in  response  to  twenty-one 
additional  CIDs  that  it  sent  to  a  number 
of  software  companies,  including 
Microsoft.  In  total,  the  Department 
reviewed  over  one  million  pages  of 
documents  in  connection  with  this 
investigation. 

At  the  conclusion  of  this  effort,  the 
Department  determined  that  certain  of 
Microsoft's  licensing  practices  and  its 
use  of  unreasonably  restrictive  non- 
disclosure agreements  violated  the 
Sherman  Act.  The  Department 
challenged  these  practices,  and  obtain  a 
proposed  Consent  Decree  which 
adequately  addressed  the  competitive 
concerns.  As  to  all  other  areas  that  were 
investigated,  the  Department  carefully 
considered  the  evidence  before  it  under 
the  prevailing  legal  standard,  and 
determined  that  no  further  action  was 
warranted  on  the  evidence  before  it. 

II.  Response  to  Public  Comments 

A.  Comments  That  Do  Not  Relate  to 
Violations  Charged  in  the  Complaint 

Three  of  the  five  comments  received 
related  to  conduct  not  charged  in  the 


Complaint.  As  discussed  in  more  detail 
infra,  review  under  the  Tunney  Act  is 
confined  to  the  terms  of  the  proposed 
decree  and  their  adequacy  as  remedies 
for  the  violations  alleged  in  the 
Complaint.  Public  comments  and  the 
Court's  review  are  designed  to  ensure 
that  the  Department  has  fashioned  relief 
to  the  violations  alleged  in  the 
Complaint  that  it  reasonably  believes 
will  further  the  public  interest.  Public 
comments  that  relate  to  conduct  that  the 
Department  has  determined  not  to 
prosecute  are  beyond  the  scope  of  the 
Tunney  Act  review  procedure,  for  the 
reasons  and  under  the  law  set  forth  fully 
at  .section  III,  below. 

The  issues  raised  by  the  following 
three  comments  therefore  are  not 
relevant  to  the  Tunney  Act 
determination  of  whether  the  proposed 
decree  is  in  the  "public  inte  est." 
Nevertheless,  the  Department  herewith 
provides  an  explanation  to  interested 
members  of  the  public  on  the  issues 
raised. 

1;  Comment  of  Anne  E.  Bogoch,  Chan  & 
Jodziewicz 

Anne  E.  Bogoch.  an  attorney  in  the 
firm  Chan  &  Jodziewicz.  submitted  a 
comment  on  behalf  of  small  computer 
companies  who  claim  to  have  been 
unlawfully  excluded  fronri  both  the 
hardware  and  software  computer  market 
by  Microsoft's  monopolization  of  the 
personal  operating  system  software 
market.  The  comment  objects  to  two 
related  Microsoft  practices:  (1) 
"Microsoft's  tying  or  bundling  of  the 
sale  of  MS-DOS  to  the  purchase  of 
hardware  systems"  and  (2)  Microsoft's 
"purported  licensure  to  restrict  the 
resale  of  copies  of  MS-DOS."  The 
comment  attacks  these  practices  as 
illegal  under  two  theories.  The  first 
relies  on  copyright  law,  arguing  that 
under  the  First  Sale  Doctrine,  Microsoft 
cannot  restrict  the  ability  of  purchases 
9f  MS-DOS  to  resell  that  MS-DOS  in 
any  manner  they  see  fit.  The  fart  that 
Microsoft  is  writing  license  agreements 
that  purport  to  restrict  resale  is  alleged 
to  be  an  abuse  of  the  copyright  and 
therefore  an  antitrust  violation.  Second, 
the  comment  argues  that  Microsoft  has 
engaged  in  illegal  tying,  by  conditioning 
the  purchase  of  the  typing  product.  MS- 
DOS,  on  the  purchase  of  personal 
computers:  customers  are  prevented 
from  buying  MS-DOS  without  a 
personal  computer. 

This  comment  apparently  refers  to 
Microsoft's  practice  of  licensing  the  use 
of  its  copyrighted  software  (Microsoft) 
to  OEMs  only  for  distribution  with  the 
personal  computers  sold  by  those 
OEMs,  and  subject  to  license  restrictions 
that  prohibit  the  OEMs  from  reselling 
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the  software  as  a  stand-alone  product. 
Microsoft  has  used  this  licensing  policy 
for  many  years,  and  has  initiated  legal 
action  against  a  number  of  its  licensees 
alleging  that  by  distributing  copies  of 
MS-DOS  that  were  not  sold  in 
conjunction  with  a  computer,  the 
licensee  had  violated  the  terms  of  its 
license  and  infringed  Microsoft's 
copyrights.  In  a  number  of  these  cases. 
Microsoft  has  apparently  received 
favorable  results. 

In  general,  a  firm  does  not  violate  the 
antitrust  laws  merely  by  enforcing  its 
legitimate  intellectual  property  rights 
Thus,  to  the  extent  that  Microsoft's 
(onduct  is  an  instance  of  legitimately 
exploiting  its  copyright,  there  is  little 
reason  to  challenge  that  conduct  as 
violative  of  the  Sherman  Act.  B.ised  on 
the  facts  that  were  uncovered  through 
its  inquiry,  the  Department  did  not  find 
a  basis  for  challenging  under  the 
Shennan  Act  this  aspect  of  Microsoft's 
conduct. 

The  Department  also  has  not  sought  to 
challenge  this  alleged  conduct  as  an 
illegal  tying  arrangement  under  the 
antitrust  laws.  Microsoft  does  not  sell 
the  allegedly  tied  product  (personal 
computers).  This  situation  does  not. 
therefore,  lome  with  the  framework  for 
illegal  tying  arrangements. 

2.  Comment  of  Micro  System  Options 

A  commi^nt  from  Micro  System 
Options  complaints  that  the  developers 
toolkit  for  Microsoft's  Windows  NT  3.5 
contains  a  new.  attractive  feature  to 
create  three  dimensional  images  within 
software  applications.  It  expresses 
concern  that  Microsoft's  next  release  of 
Windows  will  include^he  same  feature. 
Micro  System  Options  apparently  makes 
a  software  product  called  3d  Graphic 
Tools  which  performs  functions  similar 
(o  those  ol  the  new  feature  in 
Microsoft's  .software  product(s),  and 
Micro  System  Options  is  concerned  that 
the  inclusion  of  this.new  feature  in 
Micro.soft  softivare  products  will  reduce 
dt<mand  for  its  own  .software  product. 

The  Depjrtment's  Comploint  does  not 
challenge  as  violations  of  the  antitrust 
laws  Microsoft's  inclusion  of  new 
software  features  in  its  operating  system 
products.  Over  the  past  fourteen  years. 
Microsoft  has  developed  and  soft 
numerous  successive  versions  of  its 
operating  system  products,  each  more 
advanced  and  containing  more  software 
features  thiin  the  prcfvious  one. 
Whenever  Microsoft  adds  an  attractive 
software  feature  to  its  operating  system 
products,  it  reduces  the  demand  for 
software  products  .sold  by  third  parties 
as  a  complement  to  the  Micro.soft 
pr.iduct  that  performed  similar 
itiMttions. 


The  proposed  Final  Judgment,  in  IV 
(E),  forbids  Microsoft  from  licensing 
covered  products  ^  through  agreements 
conditioned  on  "(1)  the  licensing  of  any 
•  •  *  other  product."  However,  this 
provision  explicitly  states  that  "this 
provision  in  and  of  itself  shall  not  lie 
constnjed  to  prohibit  Microsoft  from 
developing  integrated  products."  The 
evidence  developed  by  the  government 
during  this  investigation  would  not.  in 
its  view,  support  a  broader  injunction. 
Activity  of  this  sort  requires  case  by 
case  analysis,  and  a  broad  injunction 
against  such  behavior  generally  would 
not  be  consistent  with  the  public 
interest. 

3.  Comment  of  Anthony  R.  Martin 

A  comment  from  Anthony  R.  Martin 
states  that  since  the  settlement  of  this 
case.  Microsoft  has  begun  to  engage  in 
new  and  different  forms  of  monopolistic 
conduct.  .As  an  example  of  this,  Mr. 
Martin  complains  that  Micro.soft  is 
pressuring  software  suppliers  into 
switching  ftt)m  the  current  version  of 
Windows  to  the  next  version  of 
Windows  which  will  be  released 
shortly.  Mr.  Martin  suggests  that  the 
government  may  have  "settled  too  soon, 
for  too  little."  and  that  it  should  reopen 
its  investigation. 

The  United  States  does  not  believe 
that  the  possibility  that  Microsoft  might 
in  the  future  enf;age  in  new  forms  of 
anticompetitive  behavior  is  a  .sufiit.ient 
reason  to  reject  the  proposed  Fin  i! 
Judgment  before  the  Court  now. 
Obviously,  the  Department  cannot,  in  a 
Con.senf  Decree,  proscribe  everv 
conceivable  kind  of  anticompetitive 
conduct  in  which  a  firm  might  engage 
in  the  future.  It  certainly  cannot  allege 
in  a  complaint  anticompetitive  conduct 
that  has  not  yet  occurred.  In  addition, 
the  government  cannot  be  expected  to 
continue  its  investigations  and  litigation 
indefinitely,  without  resolution,  on  the 
theory  that  the  defendant  might,  at  .some 
point,  begin  to  engage  in  additional 
anticompetitive  practices.  The 
Department  considered  every  allegation 
of  anticompetitive  behavior  ihat  came  to 
its  attention  during  the  period  of  its 
investigation,  and  brought  an  action 
challenging  the  practices  that  it  thought 
should  be  challenged  on  the  facts  then 
before  it.  The  propo.Sfjd  Decree  meets 
the  Department's  competitive  concerns 
as  of  the  date  of  filing  of  the  proposed 
Decree.  Should  Microsoft  at  some  future 
date  begin  to  engage  in  new  forms  of 
anticompetitive  conduct,  the 


government  can  and  will  initiate  a  new 
investigation. 

B.  Comment  of  IDEA 

One  comment  does  relate  direi;tly  to 
the  terms  of  the  proposed  decree.  I'hal 
comment,  submitted  by  IDEA,  an  OEM 
which  has  licensed  sofhvare  from 
Microsoft,  co.atends  that  its  license 
agreements  from  January  1,  1989  to  the 
present  have  resulted  in  more  than 
$2,000,000  in  prepaid  royalties.  IDEA 
suggests  that  the  decree  should  contain 
provisions  ordering  Microsoft  to  refund 
such  prepaid  royalties  to  IDEA  and 
similarly  situated  compynies. 

This  comment  apparently  concerns 
the  "minimum  commitment"  feature 
found  in  the  many  operating  sysh  m 
software  licenses  Microsoft  has  entered 
into  with  OEMs.  The  minimum 
commitments  create  "take  or  pay" 
contracts  in  which  OEM's  commit 
them.selves  to  pay  Microsoft  not  less 
than  a  particular  amount  of  money  in  a 
particular  time  period.^ 

The  proposed  Final  Judgment 
prohibits  Microsoft  from  entering  into 
license  agreements  that  contain 
minimum  coni.mitments  (.section  IV  (Fj) 
and  from  enforcing  any  minimum 
commitment  in  existing  license 
agreements  (section  IV  (J)  (2)).  These 
prohibitions  were  included  because  of 
concerns  that  minimum  commitments 
could  be  structured  in  ways  that  create 
anticompetitive  disincentives  for  OEMs 
to  .T.ake  incremental  purchases  oF  non- 
Microsoft  operating  systems.  See 
Competitive  Impact  Statement,  pp.  10, 
14.  In  addition.  Section  IV  (I)  of  the 
proposed  Final  Judg.ment  provides  all 
OEMs  the  right  to  terminate  existing 
license  agreements  for  MS-DOS  and 
Windows  immediately,  without  penalty. 
However,  the  government  did  not 
believe  that  it  was  necfissar)',  in  order  to 
create  the  conditions  for  competition  in 
the  operating  system  software  market  on 
an  ongoing  basis,  to  require  Micro.soft  to 
refund  "unused"  royalty  payments  that 
were  paid  under  minimum  commitment 
provisions  applicable  to  contract 
periods  prior  to  the  filing  of  the 
government's  case.  The  principal  goal  of 
the  government's  action  was  to  ensure 
that  OEMs'  purchasing  decisions  in  the 
future  would  not  be  distorted  bv  the 
existence  of  anticompetitive  license 


-  We  aolt?  ttiHl  (tie  cleveli)p«Ts'  toolkit  tor 
Mil  .-i.M)tt  Windows  NT  3.5.  Itic  priKiuct  Itui  i.s  the 
xilijiTt  of  Micro  Syslcni  Options  ciimmenl.  is  not 
a  "( j>v«n-(i  Prmtiicl"  js  defined  tiy  the  pr(ipo>4>d 
Kiniil  |ud);nu'(il. 


' !  or  pxample,  an  OEM  linder  a  pet -processor 
license  itwt  expticled  to  sell  10.000  personal 
cnmpiilers  »  year  fur  the  three-year  term  of  its 
licp.ise  and  nt^otiatpd  a  royally  rate  of  S25  for  vmh 
cnniputM  it  shipped  containiriga  microprocessor 
identified  in  its  licen.se  agreement  might  have  a 
minimum  commilmeni  of  S2S0,0OO  per  year.  If  the 
Ot.M  only  mM  8.000  |)ersonal  computers  in  the 
t:rst  year,  it  would  still  owe  Microsoft  S2SO,000.  If 
it  sold  1 1.000.  il  would  owe  Microsoft  S2r5.0()0 
(11.000  lime.*.  $25). 
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erms.  Refunds  of  royalties  paid  by 
DEMs  in  prior  periods  would  not  have 
iffected  prospective  decisions  about 
which  operating  system  products  they 
should  buy  now  and  in  the  future. 
Further,  such  refunds  arguably  could 
produce  a  windfall  for  some  OEMs 
without  producing  corrective  or 
medial  procompetitive  impact.' 

1  Comment  of  J.  Adam  Burden 

A  comment  by  J.  Adam  Burden 
:omplains  about  the  "ridiculous  action 
brought  forth  towards  Microsoft."  Mr. 
Burden  contends  that  Microsoft's  large 
market  share  can  be  attributed  to  the 
fact  that  software  developers  like  to 
have  an  operating  system  standard,  and 
that  the  government  has  penalized 
Microsoft  for  its  success. 
(   As  evidenced  by  the  Complaint. 
Jjroposed  Consent  Decree,  and 
Competitive  Impact  Statement  filed 
With  the  Court,  the  Department 
concluded  after  an  extensive  and 
thorough  investigation  that  specific 
Microsoft  practices  were  unlawfully 
restraining  competition  in  the  PC 
operating  system  market,  and  sought  to 
enjoin  such  practices  in  the  proposed 
Final  Judgment.  The  govermnent's 
Complaint  and  the  proposed  Decree  do 
not  suggest  that  Microsoft  should  be 
penalized  for  success  or  merely  for 
obtaining  a  larget  market  share. 

III.  The  Legal  Standard  Governing  the 
Court's  Public  Interest  Determination 

When  the  United  States  proposes  an 
antitrust  consent  decree,  the  Tunney 
Act  requires  the  court  to  determine 
whether  "the  entry  of  such  judgment  is 
in  the  public  interest."  15  U.S.C.  §  16(e} 
(1988).  In  making  that  determination, 
"the  court's  function  is  not  to  determine 
whether  the  resulting  array  of  rights  and 
habilities  "is  one  that  will  best  serve 
society,'  but  only  to  confirm  that  the 
resulting  'settlement  is  "within  the 
reaches  of  the  pubhc  interest.  United 
States  V.  Western  Elec.  Co.,  993  F.2d 
1572, 1576  (D.C.  Qr.).  cert,  denied.  114 
S.  Ct.  487  (1993)  (quoting,  in  turn. 
United  States  v.  Western  Elect.  Co.,  900 
F.2d  283,  309  (D.C.  Cir.),  cert,  denied, 
498  U.S.  911  (1990);  United  States  v. 
Bechtel.  648  F.2d  660,  666  (9th  Cir.), 
cert,  denied,  454  U.S.  1083  (1981); 
United  States  v.  Gillette  Co..  406  F. 


'  For  example,  an  OEM  under  a  per-processor 
license  that  expected  to  sell  10.000  personal 
computers  a  year  for  the  three-year  term  of  its 
license  and  negotiated  a  royalty  rate  of  $25  for  each 
computer  it  shipped  containing  a  microprocessor 
IdentiHed  in  its  license  agreement  might  have  a 
minimum  commitment  of  $250,000  per  year.  If  the 
OEM  only  sold  8,000  personal  computers  in  the 
first  year,  it  would  still  owe  Microsoft  S250.0O0.  It 
it  sold  11.000.  it  would  owe  Microsoft  $275,000 
(11.000  times  $25). 


Supp.  713.  716  (D.  Mass.  1975) 
emphasis  in  993  F.  2d)).* 

Thus,  under  the  Tunney  Act,  the 
district  court  plays  an  important  but 
limited  role.  It  properly  reviews  the 
government's  reasons  for  proposing  the 
decree,  as  explained  in  the  competitive 
impact  statement  and  the  response  to 
comments,  to  ensure  that  the 
govenmient  is  not  acting  irrationally. 
But  the  court  may  not  reject  the 
proposed  decree  "simply  because  the 
proposal  divergels]  from  its  view  of  the 
public  interest."  Western  Elec.  Co.,  993 
F.2d  at  1577.  Rather,  the  public  interest 
standard  requires  the  court  to  enter  a 
proposed  decree  "that  the  Department 
*  •  *  reasonably  regard (s)  as  advancing 
the  public  interest."  Id.  at  1576;  see  also 
United  States  v.  Gillette  Co.,  406  F. 
Supp.  713,  716  (D.  Mass.  1975).  The 
court  may  reject  the  decree  "only  if  it 
has  exceptional  confidence  that  adverse 
antitrust  consequences  will  result — 
perhaps  akin  to  the  confidence  that 
would  justify  a  court  in  overturning  the 
predictive  judgments  of  an 
administrative  agency."  Western  Elect. 
Co.  993  F.2d  at  1577. 

Moreover,  review  under  the  Tunney 
Act  is  confined  to  the  terms  of  the 
proposed  decree  and  their  adequacy  as 
remedies  for  the  violations  alleged  in 
the  complaint.  To  the  extent  that 
comments  raise  issues  not  addressed  in 
the  complaint,  those  comments  are 
irrelevant  to  the  court's  Tunney  Act 
review.  The  Tunney  Act  does  not 
contemplate  that  the  court  will  evaluate 
the  wisdom  or  adequacy  of  the 
government's  complaint  or  consider 
what  relief  might  be  appropriate  for 
violations  that  the  Department  has  not 
alleged.  In  describing  the  factors  that 
may  be  considered  by  the  court  in  its 
public  interest  determination,  the  Act 
refers  to  "the  competitive  impact  of 
such  judgment",  the  "termination  of 
alleged  violations"  and  the  impact  of 
the  judgment  upon  "individuals 
alleging  specific  injury  from  the 
violations  set  forth  in  the  complaint."  15 
U.S.C.  16(e)  (1988)  (emphasis  added). 
There  is  no  suggestion  in  the  Act  that 
the  court  should  consider  whether  the 
government  should  have  challenged 
other  practices  beyond  those  detailed  in 
its  complaint. 

The  limitations  on  the  scope  of  a 
court's  Tunney  Act  review  have  been 
explained  by  two  Courts  of  Appeals.  In 
United  States  v.  Western  Elec.  Co.,  900 
F.2d  283  (D.C.  Cir.),  cert  denied,  498 
U.S.  911  (1990).  the  Court  of  Appeals  for 


the  D.C  Circuit  considered  whether  the 
public  interest  required  the 
continuation  of  a  consent  decree 
provision  designed  to  protect 
competition  in  information  services 
markets,  notwithstanding  the  agreement 
of  the  parties  in  the  case  that  the  decree 
provision  should  be  rescinded.^  The 
court  noted  that  the  government's  case 
"centered  exclusively  on  AT&T's 
activities  in  the  interexchange-service 
and  equipment  manufacturing  markets." 
and  did  not  involve  the  information 
services  market.  Id  at  307.  Because  of 
that,  the  Court  of  Appeals  concluded 
that  if  the  parties  had  proposed  a  decree 
that  did  not  include  provisions  to 
protect  information  services  markets, 
that  decree  nonetheless  would  have 
been  in  the  public  interest.  Id.  The 
Ninth  Circuit  Court  of  Appeals  has 
recognized  the  same  principle:  the 
Tunney  Act  "does  not  authorize  a 
district  court  to  base  its  public  interest 
determination  on  antitrust  concerns  in 
markets  other  than  those  alleged  in  the 
government's  complaint."  United  Statfs 
V.  BNS  Inc.,  858  F.2d  456.  462-63  (9lh 
Cir.  1988);  see  also  In  re  International 
Business  Mach.  Corp.,  687  F.2d  591.  603 
(2d  Cir.  1982)  (Departments  decision  to 
dismiss  without  prejudice  an  antitrust 
case  it  previously  had  filed  does  not 
require  court  approval  under  the 
Tunney  Act);  United  States  v.  Mercfde^- 
Benz  ofN.  Am.,  547  F.  Supp.  399,  400 
(N.D.  Cal.  1982)  (same). 

There  are  many  reasons  that  might 
cause  the  Department  not  to  initiate  a 
lawsuit,  or  to  challenge  some  practices 
and  not  others,  including  reasons 
related  to  the  factual  support  available 
for  potential  claims  and  the  enforcement 
resources  that  would  be  required  to 
establish  them.  These  decisions  are 
"peculiarly  within  [the)  expertise"  of 
the  Department  of  Justice,  which  is  "far 
better  equipped  then  the  courts  to  deal 
with  the  many  variables  involved  in  the 
proper  ordering  of  its  priorities." 
Heckler  V.  Chaney.  470  U.S.  821,  831- 
32  (1985);  see  also  Maryland  v.  United 
States,  460  U.S.  1001,  1006  (1983) 
(Rehnquist,  J.,  dissenting  from  summary 
affirmance)  ("How  is  a  court  to  decide 
whether  a  better  settlement  in  a  case 
involving  one  industry  is  more 
important  to  the  public  than  the  benefits 
that  might  be  gained  by  immediately 


■•  The  Western  Electric  derision  involved  a 
consensual  modirication  of  an  antitrust  decree.  The 
Court  of  Appeals  assumed  that  the  Tunney  Art 
standards  were  applicable  in  tlwl  contexL 


'  Although  there  is  arguably  a  distinction  bfwepii 
the  entry  of  a  consent  judgment  and  the 
modification  of  the  consent  judgment, 
modifications  of  the  con.sent  judgment  in  this  <Ave 
generally  have  been  governed  by  Tunney  Atl 
procedures  and  the  Tunney  Act's  public  inttresl 
standard.  See  Western  Btect.  Co.,  993  F.2d  at  1576; 
Western  Elec.  Co..  900  F.2d  at  295;  United  Statts 
V.  American  Tel.  a-  Tel..  552  F.  Supp.  131. 143 
ID.D.C.  1982).  offd,  .Maryland  y.  United  Statf^  4*iO 
U.S.  1001(198JJ. 
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working  on  an  antitrust  problem  in 
another  industry?"}. 

Finally.  Congress  did  not  intend  the 
Tunney  Act  to  lead  to  protracted 
hearings  on  the  merits,  and  thereby 
undermine  the  incentives  for  defendants 
and  the  government  to  enter  into 
consent  judgments.  S.  Rep.  No.  298.  93d 
Cong.  1st  Sess.  3  (1973):  see  United 
States  V.  American  Tel.  &■  Tel.  Co.,  552 
F.  Supp.  131. 151  (D.D.C.  1982).  affd. 
Maryland  v.  United  States.  460  U.S. 
1001  (1983).  Because  it  is  not  the 
hinction  of  the  court  "to  make  de  novo 
determination  of  facts  and  issues"  but 
rather  to  determine  whether 
explanations  of  the  Department  of 
Justice  were  "reasonable  under  the 
circumstances."  United  States  v.  Mid- 
Awerica  Dairymen,  1977-1  Trade  Cas. 
(CCH)  161.508.  at  71.980  (W.D.  Mo. 
1977).  courts  have  consistently  refused 
to  consider  "contentions  going  to  the 
merits  of  the  underlying  claims  and 
defenses."  Bechtel  Corp.  648  F.2d  at 
666. 

rv.  Conclusion 

The  Tunney  Act  requires  that  public 
comments  and  the  government's 
response  to  those  comments  be 
published  in  the  Federal  Register. 
When  that  publication  has  been 
accomplished,  the  government  will 
notify  the  Court  that  ail  of  the 
procedures  required  by  the  Tunney  Act 
have  been  completed,  and  will  ask  the 
Court  to  enter  the  proposed  Final 
Judgment  based  on  its  determination 
that  the  Final  Judgment  is  in  the  public 
interest. 

The  United  States  is  firmly  convinced 
that  the  proposed  Final  Judgment  is  in 
the  public  interest,  and  we  urge  the 
Court  to  act  promptly  to  ratify  that 
judgment.  If  the  proposed  Final 
Judgment  is  to  fulfill  its  promise  of 
opening  the  personal  computer 
operating  system  software  market,  it 
must  be  approved  without  delay. 
Microsoft  has  agreed  to  abide  by  the 
requirements  of  the  proposed  Final 
Judgment  pending  the  Court's  Tunney 
Act  review.  However,  the  effectiveness 
of  the  proposed  remedy  depends  not 
only  on  Microsoft's  conduct,  but  on  the 
perception  of  industry  participants  that 
the  remedy  will  be  approved  and 
enforced.  OEMs  considering  aUematives 
to  Microsoft's  forthcoming  Windows  '95 
product  need  to  know  that  they  may 
shop  the  competition  without  paying  a 
royalty  to  Microsoft  for  each  computer 
they  sell.  Other  operating  system 
suppliers  also  need  to  make 
development  and  marketing  decisions 
with  the  assurance  that  Microsoft's  per- 
processor  and  per-system  licenses  will 
no  longer  artificially  limit  the  market  for 


their  wares.  Accordingly,  we  urge  the 
Court  to  act  promptly  to  approve  the 
proposed  Final  Judgment  following  the 
completion  of  the  remaining  Tunney 
Act  requirements. 

Dated:  October  31. 1994. 
Respectfully  submitted, 
Anne  K.  Bingaman. 

Assistant  Attorney  General.  Antitrust 

Division. 

Donald  J.  Russell 

John  F.  Greaney 

Cilad  Y.  Ghana 

Lawrence  M.  Frankel 

Dianne  Kempt  Torresen 

U.S.  Department  of  Justice,  Antitrust  Division, 

Communications  &  Finance  Section.  Judiciary 

Center  Building.  555  Fourth  Street.  NW.. 

Washingfon.  DC 20001 ,  (202)  514-58 J4 

To:  Mi.  Richard  L.  Rosen.  Chief. 

Communications  and  Finance  Section. 

Department  of  Justice 
Re:  Comment.  United  States  v.  Microsoft 
Attn:  Mr.  Gil  Ohannah,  Esq. 
Date:  Oct.  18, 1994 

As  per  our  phone  conversation,  I  enclose 
my  comment.  I  will  forward  the  final  version 
under  separate  cover.  If  it  is  not  received  in 
time,  please  consider  the  attached  my 
comment. 

Thank  you. 
Sincerely, 
Anne  E.  Bogoch,  Esq.. 
Chan  &■  Jodziewicz. 

"Society  •   •  •  has  found  it  necessary  over 
the  centuries  to  restrain  those  engaged  in 
competition  from  undue  destruction  of 
competitors  and  oppression  of  consumers. 
*  *  *  for  competition,  unless  supervised, 
like  Cronus,  will  devour  its  contending 
young.  Cise  &  Lifland.  Understanding 
Antitrust  Laws,  PLI.  N.Y.  1991  at  4.  This 
comment  is  being  filed  on  behalf  of  the  small 
computer  companies  who  have  been 
unlawfully  excluded  from  both  the  hardware 
and  software  computer  market  by  Microsoft's 
monopolization  of  the  personal  operating 
system  software  market.  In  this  instance  of 
voracious  market  manipulation  the  small 
vendors  in  the  computer  industry  are  Cronus' 
children. 

It  is  the  opinion  of  this  author,  that 
although  the  consent  decree  in  United  States 
V  Microsoft  was  long  needed,  it  has  not  gone 
far  enough,  for  additional  pernicious 
anticompetitive  conduct  survives,  namely 
Microsoft's  tying  or  bundling  of  the  sale  of 
MS-DOS  to  the  purchase  of  hardware  systems 
and  attempting,  through  contract  sale  and 
purported  licensure  to  restrict  the  resale  of 
copies  of  MS-DOS. 

Microsoft's  bundling  restrictions  have 
impacted  four  different  segments  of  the 
economy:  consumers  of  hardware,  consumers 
of  software,  sellers  of  hardware  and  sellers  of 
software.  In  addition  because  Microsoft's  has 
attempted  to  impose  restrictions  upon 
downstream  purchasers  it  has  also  and  most 
severely  affected  resellers  of  computer 
software  and  hardware,  already  in  a 
submissive  market  position.  Microsoft's 


monopoly  in  operating  systems  has 
effectively  precluded  the  market  for  other 
operating  systems  and  accompanying 
applications  programs.  Consumers  who  wish 
to  buy  bom  small  companies  which  sell 
hardware  and  or  equip  their  customers  with 
systems  to  operate  their  businesses  must  sell 
the  tied  accompanying  hardware  system  to 
which  the  MS-DOS  was  originally  bundled, 
effectively  precluding  the  consumer  from 
choosing  the  hardware  systems. 

In  addition,  small  computer  cora{>a,iies  are 
faced  with  insurmountable  barriers  to  access 
to  the  market  for  the  sale  of  hardware  if  they 
do  not  have  licenses  to  sell  DOS,  the 
operating  system  product  used  by  over  70% 
of  the  market  and  for  which  most  application 
software  on  the  market  is  written.  The  only 
thing  a  small  computer  seller  or  reseller  can 
do  in  the  current  Microsoft  regime  is  resell 
the  goods  tied  or  bundled  as  per  Microsoft's 
purported  licensure  agreements.  This  form  of 
restriction  on  alienation  is  an  unlawful 
extension  of  federal  copyright  law's 
monopoly  grant  and  constitutes  an  antitrust 
violation. 

The  Copyright  Act  of  1976  grants  copyright 
holders  "the  exclusive  right  to  distribute 
copies  *  *  *  of  [a]  copyrighted  work  to  the 
public  by  'sale'  or  other  transfer  of 
ownership,  or  by  rental,  lease  or  lending."  17 
U.S.C.  106(3).  It  expressly  limits,  however, 
this  monopoly  grant  by  prohibiting  copyright 
holders  from  imposing  any  restraints  on 
alienation  subsequent  to  the  first  sale  of  a 
copy  of  a  copyrighted  work. 

■The  First  Sale  Doctrine,  a  codified 
exception  to  the  Copyright  Act's  monopoly 
grant  is  based  on  the  common  law's  aversion 
to  the  restraint  of  alienation,  Sabastian 
International  Inc.  v.  Consumer  Contacts 
(PTY)  Ud.,  847  F.2d  1093  (3rd  Cir.  1988)  and 
the  principle  that  ownership  of  a  material 
object  or  copy  is  distinct  from  ownership  of 
a  copyright  or  intangible,  c.f.  Mirage  Editions, 
Inc.  v.  Albuquerque  A.B.T.  Co..  856  F.2d 
1341  (9th  Cir.  1988).  The  First  Sale  provision 
provides  that  where  a  copyright  owner  sells 
or  parts  with  title  to  a  particular  copy  of  a 
cop>Tightable  work,  he  divests  himself  of  his   ■ 
exclusive  right  to  vend  that  particular  copy, 
17  U.S.C.  Section  109(a).  Under  the  First  Sale 
Doctrine,  a  first  sale  extinguishes  the 
copyright  holder's  ability  to  control  the 
course  of  copies  placed  into  the  stream  of 
commerce. 

Microsoft  seeks  to  avoid  the  operation  of 
the  First  Sale  Doctrine  and  unlawfully  extend 
its  copyright  monopoly  beyond  what  is 
permitted  by  law  by  characterizing  the  sale 
of  copies  of  MS-DOS  as  licenses.  Blanket 
misuse  of  the  term  "license"  cannot  veil  the 
fact  the  distribution  of  the  hard  copies  of  MS- 
DOS  at  issue  are  sales.'  Microsoft,  illegally 


'  Cases  under  the  Uniform  Commercial  Code  have 
consistently  found  contracts  between  computer 
companies  and  vendors,  drafted  as  if  they  were 
licenses  constituted  sales  of  goods  within  the 
meaning  of  DCC  2-102  and  2-105.  A  number  of 
other  courts  have  found  that  contracts  for  computer 
software  cast  in  the  form  of  licenses  were  contracts 
for  the  sale  of  goods  within  the  defmition  of  the 
Uniform  Commercial  Code."  Advent  S\'stems  Ltd  v. 
Unisys  Corp..  925  F.2d  670  (3rd  Cir.  1991):  see  also 
Ctiatlos  Systems.  Inc.  v.  Notional  Cash  Register 
Corp,  635  F.2d  1081  (3d  Cir,  1980)  (hardware. 
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altrmpting  to  control  the  ultimate  disposition 
of  the  over  70  Million  copies  of  MS-DOS  it 
has  placed  into  the  marketplace  is 
succeeding  in  market  place  power  semantics 
at  the  expense  of  Constitutional  and 
(Congressional  copyright  policy  and  law. 

what  Microsoft  is  doing  is  not  new.  The 
Court  of  Appeals  for  the  Ninth  Circuit,  in 
Step-Saver  Data  System,  in  finding  a  similar 
purported  license  to  in  fact  be  a  contract  for 
the  sale  of  computer  software  stated: 
When  form  licenses  were  first  developed  for 
software,  it  was,  in  large  part,  to  avoid  the 
federal  copyright  law  first  sale  doctrine. 
*  •  •  By  characterizing  the  original 
transaction  between  the  software  producer 
and  the  software  rental  company  as  a  license, 
rather  than  a  sale,  and  by  making  the  license 
personal  and  non-transferable,  software 
producers  hoped  to  avoid  the  reach  of  the 
first  sale  doctrine  and  to  establish  a  basis  in 
state  contract  law  for  suing  the  software 
rental  companies  directly.  •  •  •  Under  the 
amended  (copyright)  statute,  a  purchaser  of 
a  copy  of  a  copyrighted  computer  program 
may  still  sell  his  copy  to  another  without  the 
consent  of  the  copyright  holder.  This 
amendment  renders  the  need  to  characterize 
tho  original  transaction  as  a  license  lately 
dnachronistic. 

The  purchaser  of  a  copy  of  a  computer 
program  enjoys  the  same  &«edom  to  transfi>r 
a  copy  as  tho  owner  of  copies  of  any  other 
form  of  copyrighted  work.  Goldstein. 
Copyright.  Volt  Section  5.6.1  at  p.  607.  A 
copy  of  a  computer  program  is  a  fungible 
good  like  any  other  copy  of  a  copjri^ted 
work. 

Computer  programs  are  cop>Tightable 
intellectual  property,  but  like  a  phono  ret.otd 
of  a  composition,  once  implanted  into  a 
medium  and  widely  distriDuted  to  computer 
owners,  are  merely  copies  When  transfernnl 
to  a  readable,  it  becomes  a  readily 
merchantable  commodity. 

"That  a  computer  program  may  be 
copyrightable  as  intellectual  property  does 
not  alter  the  fact  that  once  in  the  form  of  a 
floppy  disc  or  other  medium,  the  program  is 
tan^ble,  moveable  and  available  in  the 
marketplace. "  Like  a  phono  record  of  a 
musical  composition,  once  implanted  into  a 
medium  and  widely  distributed  to  computer 
owners,  computer  programs  become  fungible 
goods. 

The  copvTight  owner  who  does  not  wish  to 
enc-umbor  subsequent  distribution  of  copies, 
embodying  his  work  can  do  so  by  initially 
leasing  rather  than  selling,  CF.  Goldstein, 
Copyright,  supm.  Section  5.6.1,  Vol.  1  at  595. 
However,  once  there  has  been  a  valid  first 
sale  of  a  copy  of  computer  program,  the  First 
Sale  Doctrine  Act  as  a  defense  to  any  claim 
of  copyright  infringement  as  to  subsequent 
purchases. 

While  perhaps  .Microsoft  desires  to  control 
the  ultimate  disposition  of  every  one  of  the 
seventy  million  odd  copies  of  its  software  in 


software  and  associated  services  governed  by 
use.);  Carl BeaslyFord. Inc..  v.  Burrougtts Corp, 
361  F.  Supp.  325  (E.D.  Pa.  1973]  off  d  493  F.2d  1400 
(3d  Gr.  1974)  (U.C.C  applied  without  discussion}: 
c.f.  RfiX Industries.  Inc.  v.  Lob-Con,  Inc.,  772  K.2d 
543  I9ltj  Cir.  19es);  tf.  Advmt  Sys.  Ud.  v.  r.>ii„-i>j 
i  xip   925  F  2d  670,  674-76  ;3d  Cir  1901 1 


existence,  it  may  not  use  the  copyright  laws 
to  do  so.  Congress  has  decided  wisely  that 
when  an  item  is  sold,  purchaser  is  to  take 
certain  minimum  rights,  among  whit.h  is  the 
right  to  resell. 

Patent  decisions  and  cop\Tight  costs  hy 
analogy  have  uniformly  recognized  that  the 
purpose  of  patent  law  is  fulfilled  with  respect 
to  any  particular  article  when  the  patentee 
has  received  his  reward  for  the  use  of  his 
work  by  the  sale  of  an  article  at  copy,  and 
that  once  that  purpose  is  realized,  the  patent 
law  affords  no  basis  for  retaining  the  use  and 
enjoyment  of  the  thing  sold.  ICifations 
omitted).  Construing  and  applying  the  patent 
law  so  as  to  give  affect  to  the  public  policy 
which  limits  the  granted  monopoly  strictly  to 
the  terms  of  the  statutory  grant,  the  particular 
form  or  method  by  which  the  monopwiy  is 
sought  to  be  extended  is  immaterial.  The  first 
vending  of  any  article  manufactiired  under  a 
patent  or  a  copy  of  a  copyright  work  puts  the 
article  beyond  the  reach  of  the  monopoly 
which  the  patent  confers.  United  States  v. 
VnivisLenoCo..etal.,  316  US  241,  251-252 
(1942). 

A  copjTight.  like  a  patent  is  a  statutory 
grant  of  monopoly  privileges.  Broadco'H 
Music,  Inc.  V.  Columbia  Broadcasting 
System.  Inc..  441  U.S.  1,  29,  99  S.  Q.  1551. 
1567  (1979).  Being  a  statutory  grant,  the 
rights  are  only  such  as  the  sUtute  confers, 
and  may  be  enjoined  only  on  the  terms  and 
conditions  which  is  specifies.  See  Loew's  Inc 
V.  Columbia  Broadcasting  System.  Inc.  A 
copyright  owner,  like  a  patentee,  may  not 
increase  the  scope  of  the  monopoly  afforded 
by  the  copyright  through  a  license  agreement 
with  a  licensee.  F.El,  Publications  v. 
Catholic  Bishop  of  Chicago.  506  F.  Supp. 
1127. 1134  (N.D.  111.  1981)  (PUintiffs  attempt 
to  extend  his  copyright  monopoly  to  the 
licensing  of  not-for-profit  periorznanres  of 
copyright  rehgious  music  for  worship 
constituted  an  antitrust  violation.) 
Microsoft's  attempt  to  extend  his  monopoly 
beyond  that  conferred  by  statutory  grant 
constitutes  misuse  and  an  antitrust  violation. 

In  addition  its  attempt  to  do  so  in  concert 
with  and  by  liojnsure  agreement  with 
hardware  manufactiuer  constitutes  a 
conspiracy  in  violation  of  the  antitrust  laws. 

Microsoft's  bundling  Is  an  illegal  tying 
arrangement,  either  cast  as  a  per  se  tying  or 
a  conspiracy  under  Section  1  of  the  Sherman 
Act.  Microsoft's  "licenses"  are  "contracts" 
within  the  scope  of  Section  1  of  the  Sherman 
Act.  as  well  as  its  licensing  practices 
constituting  monopolization  under  Section  2 
of  the  Sherman  Act. 

The  essential  characteristic  of  an  invalid 
tying  arrangement  lies  in  the  seller's 
exploitation  of  its  control  over  the  tying 
product  to  force  the  buyer  into  the  purchase 
of  tied  product  that  the  buyer  either  did  not 
want  at  all.  or  might  have  jjreferred  to 
purchase  elsewhere."  Jefferson  Parish 
Hospital  V.  Hvde.  466  U.S.  2. 12, 104  S  Cf , 
1551, 1558.  80  L.Ed.2d  2  (1984).  A  tying 
arrangement  violates  Section  1  of  the 
Sherman  Act  and  Section  3  of  the  Clayton 
Act  if  it  is  shown  to  restrain  competition 
unreasonably  or  is  illegal  per  se.  Fortner 
Enterprises  v.  U.S.  Steel  Corp.,  394  U.S.  495, 
498-500.  89  S.  Q.  1252, 125&-1257,  22 
L  Ed  2d  495  (1969). 


The  prerequisites  of  per  se  illegality  art:  (l) 
separate  products,  the  purchase  of  one  (tying 
product)  being  conditioned  on  purdiase  of 
the  other  (tied  product);  (2)  sufficient 
economic  power  with  respect  to  the  tying 
product  to  restrain  competition  appreciably 
in  the  tied  product;  and  (3)  an  effect  upon  a 
substantial  amount  of  commerce  in  the  tied 
product.  Id.  What  is  required  in  a  per  section 
case  is  not  power  over  the  whole  market  for 
the  tying  product,  but  only  a  rtype  of  market 
power  [that]  has  sometimes  been  referred  to 
as  leverage*  •  *  defined  here  as  a  supplier's 
ability  to  induce  his  customers  for  one 
product  to  buy  a  second  product  from  him 
that  would  not  be  purchased  solely  on  the 
merit  of  that  second  product."  Id.  at  1559 
n.20  quoUng  V.P.  Areeda  8-  D.  Turner, 
Antitrust  Law.  1134  at  202  (1980).  Courts 
hax-e  condemned  tying  arrangements  "when 
the  seller  has  "market  power'  to  force  a 
purchaser  to  do  something  that  he  would  not 
do  in  a  competitive  market."  Id.  at  1241.  Id. 
at  citing  United  States  v.  Loew's.  Inc..  371 
I' S.  At  45, 83  S.  Q.  at  102. 

Microsoft  not  only  has  sufficient  power,  it 
has  a  monopoly  in  the  MS-DOS/tying 
product  market,  that  dearly  enables  it  in 
combination  with  its  licensees  to  restrict 
competition  in  the  tied  product  Id.  at  1345. 
"(Tlhe  mere  presence  of  competing 
substitutes  is  insufficient  to  OMtroy  tha  legal, 
and  indeed  the  economic,  distinctiveness  of 
the  cop>Tighted  produrt."  United  States  v. 
Loews.  Inc.,  371  U.S.  At  49. 83  S. Gt  at  104 
Id.  at  1341. 

In  Digidyne  v.  Data  General  Corp..  734 
F.2d  1336  (9th  Cir.  1984)  and  Telerate 
Systems.  Inc.  v.  Cdro..  689  F.  Supp.  221,  237 
(S.D.N. Y.  1988).  (yd  at  808)  the  Court  of 
Appeals  for  the  Ninth  Circuit  and  the  District 
Court  for  the  Southern  District  of  New  York 
found  software  and  CPUs,  to  be  "separate 
products."  for  purposes  <rf  finding  tie-ins. 

DigidyTie  v.  Data  General  Corp..  734  F.2d 
1336  (9th  Cir.  1984)  involved  litigation 
between  rival  computer  manufacturers.  Data 
General,  the  defendant,  manuhctured  a 
computer  system  called  NOVA,  consisting  «jf 
a  central  processing  unit  ("CPU")  and  a  disk 
operating  system  called  RDOS.  The  operating 
system  contained  the  basic  commands  for 
operating  the  system.  Data  General  reftised  to 
license  the  RDOS  to  ail  except  the  purt:has.?rs 
of  its  NOVA  hardware.  The  Ninth  Circuit 
held  that  defendant's  refusal  to  license  its 
computer  operating  system  software  except 
to  purchasers  of  central  processing  units  of 
its  computer  system  was  an  unlawful  tying 
arrangement  Stating  that  tying  agreements 
served  hardly  any  purpose  beyond  the 
suppression  of  competition.  The  Court  found 
that  conditions  stx±  as  existed  in  Digidyne 
successfully  curbed  competition  on  3ie 
merits  with  respect  to  the  tied  product. "  by 
denying  competitors  free  access  to  the  markfrt 
for  the  tied  product,  not  because  the  party 
imposing  the  tying  requirements  has  a  bett<ir 
product  or  a  lower  price,  but  because  of  his 
power  or  leverage  in  another  market.  At  the 
same  time  buyers  are  forced  to  forego  their 
tee  choice  between  competing  product. "  Id. 
at  807,  Since  it  is  the  use  of  "power  or 
leverage  in  another  market"  which  the 
antitrust  laws  proscribe,  the  Court  reas-jncd 
that  tie-ins  arc  'unreasonable  in  and  of 
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themselves  whenever  a  party  has  sufficient 
economic  power  with  respect  to  the  tying 
product  to  appreciably  restrain  free 
competition  in  the  market  for  the  tied 
product  and  a  'not  insubstantial'  amount  of 
interstate  commerce  is  affected."  "If  each  of 
the  products  may  be  purchased  separately  in 
a  competitive  market,  one  seller's  decision  to 
sell  the  two  in  a  single  package  imposes  no 
unreasonable  restraint  on  either  market 
particularly  if  competing  suppliers  are  free  to 
sell  either  the  entire  package  or  its  several 
parts.  Jefferson  Parish,  466  U.S.  At  12. 
Microsoft's  anticompetitive  licenses  prevent 
sellers  from  doing  just  that.  Licenses 
specifically  restrict  the  sale  of  MS-DOS  to 
circumstances  where  it  is  tied  to  an 
accompanying  hardware  system. 

Microsoft's  contracts  with  its  licensees 
whereby  they  have  tied  the  purchase  of  MS- 
EXDS  to  the  purchase  of  accompanying 
hardware  may  be  seen  as  a  similar  conspiracy 
as  those  found  in  patent  tying  United  States 
V.  Univis  Lens  Co..  et  al.  316  U.S.  241  (1942) 
and  patent  pooling  cases  see  United  States  v. 
General  Electric  Co..  82  F.  Supp.  753,  814 
(D.N.).  1949)  as  well  as  the  seminal  copyright 
block  licensing  case  of  United  States  v. 
Paramount  Pictures.  334  U.S.  131, 156-159 
(1948). 

Because  of  Microsoft's  monopyoly,  sellers  of 
software  are  precluded  from  entering  and 
competing  in  the  market  for  operating 
software.  Because  of  Microsoft's  monopoly, 
and  sellers  inability  to  obtain  MS-DOS  to  run 
it  sells,  seller  is  effectively  precluded  from 
entering  a  large  portion  of  the  hardware 
market  as  well.  Jefferson  Parish.  466  U.S.  at 
14,  and  increasing  the  social  cost  of  market 
power  by  facilitating  price  discrimination, 
thereby  increasing  monopoly  profits  over 
what  they  would  be  absent  the  tie.  Jefferson. 
466  U.S.  at  15. 

From  the  standpoint  of  the  consumer 
whose  interests  in  the  statute  was  especially 
intended  to  serve  the  fr-eedom  to  select  the 
best  bargain  in  the  second  market  is  impaired 
by  his  need  to  purchase  the  tying  product, 
and  perhaps  by  the  inability  to  evaluate  the 
true  cost  of  either  product  when  they  are 
available  only  as  a  package.  Jefferson,  466 
U.S.  at  15. 

Microsoft  may  claim  that  it  limits  its 
licenses  to  hardware  companies  so  severely 
for  valid  quality  control  reasons. 

Microsoft's  effort  to  enlarge  the  scope  of  its 
monopoly  by  using  the  market  power  it     • 
confers  to  restrain  competition  in  the  market 
for  a  second  product  will  undermine 
competition  on  the  merits  in  that  second 
market.  Jefferson  at  16  citing  United  States  v. 
Paramount  Pictures.  Inc..  334  U.S.  131, 156- 
159,  92  L.Ed.2d  1260,  68  S.  Ct.  915  (1948). 
Such  restraint  of  trade  violates  the  Sherman 
Act§l. 

Richard  L.  Rosen,  Chief, 

Communications  8r  Finance  Section, 
Antitrust  Division.  Room  8104.  555 
Fourth  Street  NW..  Washington.  DC 
20001. 

October  18, 1994. 
Dear  Mr.  Rosen.  This  letter  refers  to  the 

Justice  Department's  Proposed  Final 

ludgment  in  United  States  of  America  vs. 

Microsoft  Ckjrporation.  I  am  not  certain  if  this 

situation  is  covered.  If  it  is.  Microsoft  is 


already  violating  the  principles  of  the 
consent  decree.  If  it  is  not,  I  believe  it  should 
be  included  a.>  Prohibited  Conduct.  This  is 
not  an  isolated  case. 

Last  week  I  purchased  the  developers 
toolkit  for  Microsoft's  Windows  NT  3.5  and 
discovered  that  Microsoft  has  included  third 
party  tools  to  create  three  dimensional 
images  within  software  applications  free  of 
charge.  My  product,  3d  Graphic  Tools,  is  a 
tool  to  create  three  dimensional  images 
within  software  applications.  The  third  party 
tools  included  in  Windows  NT  3.5  were 
obtained  or  licensed  from  Silicon  Graphics 
by  Microsoft.  Further  I  hear  (Microsoft  will 
not  coopmrate  and  say  one  way  or  the  other) 
that  a  version  of  the  same  third  party  tools 
will  be  included  in  the  up»coming  Windows 
4.0  release.  If  this  hapf>ens  my  product  will 
be  dead,  because  why  would  anyone  pay  for 
something  they  already  get  fr«e?  I  think 
Microsoft's  intent  by  selling  this  "package"  is 
to  guarantee  a  market  for  one  software 
product  and  squeeze  may  product  (and  other 
competing  products)  out  of  this  market. 

I  was  under  the  impression  (false)  that 
these  third  party  tools  would  be  sold 
separately.  I  was  an  official  test  site  for 
Windows  NT  3.5  and  they  were  not  included 
by  Microsoft  in  the  pre-release  version  of  the 
product  in  other  than  an  extremely 
rudimentary  form  which  would  have 
required  the  purchase  of  additional  tool  kits 
from  other  sources.  3d  Graphic  Tools  is  not 
unknown  to  Microsoft,  they  have  two  copies 
in  their  corporate  library  which  are 
accessible  to  any  employee.  We  participate  in 
Microsoft's  Add-on  Develojjer  Tools  Program 
and  advertise  in  the  Companion  Products 
catalogs  which  are  included  in  Microsoft's 
product  boxes  with  the  Visual  Basic  and 
Visual  C-M-.  (I  have  included  a  copy  of  the 
most  recent  catalog  for  Visual  C++,  my 
advertisement  is  on  page  15).  I  think  this 
demonstrates  that  Microsoft  is  aware  of  my 
products.  As  with  other  small  companies  this 
is  my  sole  product.  3d  Graphic  Tools  has 
been  available  since  1992  to  Windows 
develop)ers  and  to  Macintosh  developers 
since  1988. 

Please  contact  me  if  you  need  further 
information  regarding  this  matter. 

Best  Regards, 
Mark  M.  Owen, 

Owner.  Micro  System  Options  phone  206  868 
5418  fax  206  868  7780 
cc:  Peter  Miller.  Microsoft  Corporation 
September  6. 1994. 

Anne  Bingaman,  Deputy  Attorney  General 
Antitrust  Division.  Department  of  Justice. 
Washington.  DC  20530.  Via  fax  (202) 
616-2645. 
Re:  Microsoft,  Inc.  Settlement 

Dear  Deputy  Attorney  General  Bingaman:  I 
am  writing  to  ask  you  to  please  send  me  a 
set  of  the  settlement  documents  for  the 
Microsoft  lawsuit  which  you  recently  settled, 
and  also  to  request  that  you  reopen  that 
matter  to  consider  postsettlement  conduct  by 
Microsoft. 

As  I  understand  the  basic  parameters  of  the 
settlement,  you  sought  to  "open  up"  access 
to  operating  systems.  However,  I  think  you 
may  have  settled  too  soon,  for  too  little. 


In  the  wake  of  your  settlement  Microsoft 
appears  to  have  become  more,  not  less, 
predatory.  Last  week  1  announced  I  would 
fight  to  stop  Microsoft  from  monopolizing 
use  of  the  word  "windows"  in  computers. 
This  past  Sunday  the  New  York  Times 
carried  a  story  indicating  Microsoft  is  trying 
to  strong-arm  software  suppliers  into  shifting 
to  Windows  4.0  under  pain  of  losing 
permission  to  use  a  "compatibility"  logo, 
thereby  forcing  both  producers  and 
consumers  of  software  to  incur  major 
expenses  without  any  real  need  to  do  so. 
These  gestures  are  the  classic  activity  of  a 
monopolist. 

1  believe  there  is  a  reasonable,  credible 
basis  to  believe  that  Microsoft  is  using  your 
settlement  as  a  sword,  not  a  shield,  and  has 
gone  on  to  initiate  new  forms  of  monopolistic 
conduct  which  may  not  be  literally  touched 
upon  by  your  settlement.  I  therefore  ask  that 
you  reopen  your  investigation  and  take 
meaningful  steps  to  ensure  a  level  playing 
field/open  marketplace  in  computer  software 
as  well  as  in  operating  systems.' 

Respectfully  submitted, 
Anthony  R.  Martin 
ARM:  sp 

w/encl.  NYT  Sunday  Sept.  4.  1994 
VIA  FACSIMILE  AND  FEDERAL  EXPRESS 
(202)  514-6525  (202)  307-6283  (202)  514- 
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October  17, 1994. 

Anthony  V.  Nanni.  Section  Chief. 
P.  Terry  Lubeck.  Section  Chief. 
Gil  Ohana.  Esq. 
U.S.  Department  of  Justice.  Antitrust 

Division,  10th  &  Constitution  Avenue, 

Washington,  DC 
RE:  United  States  v.  Microsoft  Corporation 

Civil  Action  No.  94-1564  Comment  in 

accordance  with  the  Tunney  Act 
Dear  Messrs.  Nanni,  Lubeck  and  Ohana: 
Under  the  terms  of  License  Agreements 
( "Agreements")  with  Microsoft  Corporation 
("Microsoft")  which  cover  the  period  January 
1. 1989  to  present,  LD.E.  Corporation 
("IDEA")  has  paid  Microsoft  prepaid 
royalties  which  now  exceed  "Two  Million 
(52,000,000.00).  The  Agreements  expressly 
state  that  these  prepaid  royalties  may  never 
be  refunded  to  IDEA  by  Microsoft.  Although 
the  Agreement  provides  that  prepaid 
royalties  may  be  recoupable  against  actual 
earned  royalties  in  excess  of  IDEA'S 
minimum  commitment  payments,  it  is 
virtually  impossible  that  these  prepaid 
royalties  shall  ever  be  recouped  as  set  forth 
in  the  Agreement. 

Although  the  Consent  Decree  ("Decree") 
grants  IDEA  the  ability  to  renegotiate  the 
terms  of  our  Agreements,  the  Decree  does  not 
grant  us  a  remedy  for  the  recovery  of 
S2.000.000  of  prepaid  royalties.  IDEA  has 
been  able  to  obtain  a  firm  commitment  from 
Microsoft  on  a  refund  of  the  prepaid 
royalties.  It  is  our  sincere  belief  that 
Microsoft  will  not  refund  prepaid  royalties 


<  The  Windows  4.0  product  is  also  a  new 
operating  system  so  Microsoft  is  obviously  trying  to 
move  its  antitrust  conduct  downstream  from 
compelled  sales  to  compelled  upgrading.  I  see  no 
distinction  between  each  type  of  anticompetitive 
conduct.  Do  you? 


unless  they  are  so  ordered.  We  therefore 
respectfully  request  that  the  Final  Decree 
contain  such  a  remedy  to  IDEA  and  similarly 
situated  companies. 

Sincerely. 
Wanda  Washington, 
Corporate  Counsel. 

cc:  Gautam  Gupta.  President 

David  Hunter.  Vice  President 

David  Page,  Vice  President 

VIA  FACSIMILE  AND  FEDERAL  EXPRESS 

(202)  514-6525  (202)  307-6283  (202)  514- 
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October  18, 1994. 
Anthony  V.  Nanni,  Section  Chief 
P.  Ter^  Lubeck,  Section  Chief 
Cil  Ohana,  Esq. 

U.S.  Department  of  Justice.  Antitrust 

Division,  10th  fr  Constitution  Avenue, 

Washington.  DC. 

RE:  United  States  v.  Microsoft  Corporation 
Civil  Action  No.  94-1564  Comment  in 
accordance  with  the  Tunney  Act 
Dear  Messrs.  .Nanni,  Lubeck  and  Ohana:  In 
furthera.M.e  of  comments  provided  to  your 
office  dated  October  17, 1994,  we  have 
enclosed  a  copy  of  a  draft  Amendment 
submitted  to  I.D.E.  Corporation  ("IDEA")  by 
Microsoft  Corporation  ("Microsoft").  As  was 
statoil  in  our  earlier  conmients,  although  the 
(k)ijsent  Decree  ("Decree")  grants  IDEA  the 
ability  to  renegotiate  the  terms  of  our 
Agreements,  the  Decree  does  not  grant  us  a 
remedy  for  the  recovery  of  $2,000,000  of 
prepaid  royalties. 

The  attached  draft  Amendment  evidences 
Microsoft's  unwillingness  to  refund  prepaid 
royalties.  This  Amendment  indicates  that: 
"*     *     •  prepaid  royalties  shall  be 
recoupable  against  earned  royalties 
•  "  *  only  to  the  extent  such  prepaid 
royalties  could  have  been  recouped  had 
the  minimum  commitment  payments 
existing  prior  to  the  Amendment 
remained  in  effect." 
1  therefore  submit  that  by  amending 
existing  agreements  in  this  manner  Microsoft 
continues  to  impose  minimum  commitments 
and  does  not  comply  with  the  Decree  which 
requires  that  it  discontinue  its  practice  of 
imposing  minimum  commitments.  Again,  we 
respectfully  request  that  the  Final  Decree 
stipulate  a  remedy  to  IDEA  and  similarly 
situ;itod  companies  with  respect  to  prepaid 
royalties.  Microsoft's  most  recent  draft 
.\mpndment  supports  our  belief  that 
Microsoft  will  not  refund  prepaid  royalties 
luiU'ss  they  are  so  ordered. 

Sincerely. 
Wanda  Washington. 
Corporate  Counsel. 
Janet  Reno,  Attorney  General  #4400. 
Orpartment  of  Justice,  Constitution  Ave.  and 

10th  St..  NIV..  Washington.  DC 205.10. 
luly  25. 1994. 

To  whom  it  may  concern:  This  letter  is 
bring  written  in  regards  to  the  ridiculous 
action  brought  forth  towards  Microsoft.  Is  it 
Microsoft's  fault  that  they  have  produced  a 
product  that  is  popular  due  to  the  ease  in 
which  it  takes  to  operate  it? 

In  the  statement  issued  from  the  Justice 
(lopHrtniont  it  states  that  Microsoft  has  a  70% 


market  share.  If  it  was  a  monopoly,  should 
that  number  not  be  around  90-95%?  To  me 
it  looks  a  little  strange  to  have  the  Vice- 
President  promoting  the  Information  Super- 
Highway  and  the  Justice  Department  going 
after  a  company  that  will  help  provide  a  user 
friendly  interface  for  "computer  novices"  to 
use  in  order  to  navigate  the  highway  with. 
One  reason  that  Microsoft  has  such  a  large 
market  share  is  that  software  developers 
would  like  to  have  an  operating  system 
standard.  Can  you  imagine  the  cost  for 
developing  an  application  in  3  or  4  different 
formats?  I  believe  that  this  would  cripple 
trade  far  more  than  the  fact  that  Microsoft  has 
70%  of  the  market  share.  This  clearly  shows 
that  in  America  you  get  penalized  for 
success. 

Sincerely, 
).  Adam  Burden. 

Internet  address:  uarw61aeprodlgy.com 
IFR  Doc.  94-28441  Filed  n-16-94»8:45  amj 
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Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— CAD  Framework 
Initiative,  Inc. 

Notice  is  hereby  given  that,  on 
September  1. 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Produciion  Act  of  1993, 
15  U.S.C.  §4301  etseq.  ("the  Act"). 
CAD  Framework  Initiative.  Inc.  ("CFI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certairi  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recover}'  of  antitnist  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  these  changes  are  as 
follows:  (1)  Lockheed  Sanders.  Inc., 
Nashua.  NH.  has  joined  as  a  new 
Corporate  Member;  (2)  Synopsys,  Inc., 
Mountain  View,  CA.  has  reinstated  its 
Corporate  Membership;  (3)  Nikolay 
Vitsyn,  Moscow.  RUSSIA,  has  joined  as 
a  new  Individual  Member. 

On  December  30.  1988.  CFI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7. 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  13.  1989  (54  PR  10456). 
A  correction  notice  was  published  on 
April  20.  1989  (54  PR  16013). 

The  last  notification  was  filed  with 
the  Department  on  June  3, 1994  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 


Act  on  September  26. 1994  (59  PR 

49084). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-28436  Filed  11-16-94:  8:45  am| 
BILLING  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Hart  Communication 
Foundation 

Notice  is  hereby  given  that,  on  August 
22. 1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§4301  et  seq.  ("the  Act").  Hart 
Communication  Foundation  ("HCF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recover)-  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  are:  ABB  Instrumentation, 
Huntingdon,  Cambridgeshire. 
ENGLAND;  Adaptive  Instruments 
Corporation,  Hudson,  MA;  AIM 
Automation  and  Instr.  Management  Oy, 
Pietarsaari.. FINLAND;  Allen-Bradley,' 
Highland  Heights,  OH;  Applied  Systems 
Technologies,  Inc.,  Ft.  Lauderdale.  PL; 
Arcom  Control  Systems  Ltd., 
Cambridge,  ENGLAND:  Beamex  Oy.  Ab. 
Pietarsaari,  FINLAND;  Dragerwerk  AG, 
Lubeck,  GERMANY;  Eckardt  AG, 
Stuttgart,  GERMANY;  Eicon  Instruments 
sr.,  Vimeroate  (MI).  ITALY;  Electro- 
Chemical  Devices,  Inc.,  Yorba  Linda. 
CA;  Endress  +  Hauser  Ltd.,  Manchester. 
ENGLAND;  Fisher  Controls. 
Marshalltown.  LA;  Fuji  Electric  Co.,  Ltd.. 
Tokyo,  JAPAN;  Hartmann  &  Braun  AG." 
Minden,  GERMANY;  Johnson  Yokogawa 
Corp.,  Newnan,  GA;  K-TEK 
Corporation.  Prairieville.  LA;  Krohne 
MeBtochnIk  GmbH  &  Co.,  Dulsburg. 
GERMANY;  Masoneilan,  Noireau, 
FRANCE;  Meridian  Instruments  B.V.. 
Oosterhout.  THE  NETHERLANDS: 
Neles-Jameburj'.  Helsinki.  FINLAND; 
Ohkura  Electric  Co.,  Ltd..  Tokyo, 
JAPAN;  Pepperi  -•■  Puchs,  Oldham. 
Lancashire.  UNITED  KINGDOM;  Raytek. 
Inc..  Santa  Cruz.  CA;  Samson  AG. 
Frankfort.  GERMANY;  Siemens  AG, 
Berlin,  GERMANY;  Southwest  Research 
Institute,  San  Antonio,  TX;  Sparling 
Instruments  Co.,  Inc..  El  Monte.  CA; 
Termifiex  Corporation,  Merrimack,  NH; 
and  Two  Technologies,  Inc.,  Horsham, 
PA. 

No  other  changes  have  been  made  in 
the  membership,  nature  and  objectives 
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of  the  consortium.  Membership  In  HCF 
remains  open,  and  HCF  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  17, 1994,  HCF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  &[h)  of  the 
Act  on  May  5, 1994  (59  FR  23234). 
Constance  K.  Robinson. 
Dlfvctor  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-28437  Filed  1 1-16-94;  8;45  ami 
aauNG  cooE  «4im>i-m 


Notice  Pursuant  to  ttie  Nabonal 
Cooperative  Research  and  Production 
Act  of  199S— LCX  Translational  CMOS 
Logic  Development  Agreement 

Notice  is  hereby  given  that,  on 
September  7, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  LCX 
Translational  CMOS  Logic  Development 
.Agreement  ("Agreement")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Motorola,  Inc.,  Mesa,  AZ; 
National  Semiconductor  Corporation, 
Santa  Clara,  C\:  and  Toshiba 
Corporation,  Tokyo.  JAPAN.  The  nature 
and  purpose  of  the  Agreement  is  the 
development  of  a  consistent  set  of 
specifications  forspecified  translational 
3  volt/5  volt  CMOS  logic  devices 
fabricated  in  a  sub-micron  CMOS 
process. 

Coaslance  K.  Robinson. 
nirecior  of  Operations.  Aniitn)St  Division. 
(FK  Doc  94-28438  Filed  11-16-94.  8:45  ami 
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Notice  Pursuant  to  tlie  National 
Cooperative  Research  and  Production 
Act  of  1993— The  SOL  Access  Group. 
Inc.  and  X/Open  Company  Limited 

Notice  is  hereby  given  that,  on  June  2. 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§  4301  et  seq.  ("the  Act").  The  SQL 
Access  Group,  Inc.  ("the  Group"),  and 
X/Open  Company  Limited  ("X/Open") 
has  filed  written  notifications 
simultaiveously  with  the  Attorney 


General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
menifcorehip.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Specifically,  the  changes  are  as 
follows:  Apple  Computer.  Boeing 
Computer  Ser\'ices;  British  Telecom 
Research;  Cincom  Systems;  E.O.  Dupont 
de  Nemours  &  Co..  Inc.;  Hewlett 
Packard;  Lotus  Development  Corp.; 
Micro  Decisionware,  Novell;  Retix;  DB 
Access;  Jyacc;  Locus  Computing;  and 
Revelation  Technologies  are  no  longer 
members  of  the  Group.  The  following 
parties  have  become  members  of  the 
Group:  Svenska  Handelsbanken. 
Stockholm,  SWEDEN;  and  Samsung 
Advanced  Institute.  Kyung  Ki-Do, 
KOREA. 

The  fallowing  companies  have 
changed  their  names:  Computer 
Corporation  of  America  is  now  Praxis; 
and  NCR/Teradata  is  now  AT&T/Global 
Information  Solutions. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SQL  and  X/ 
Open  intend  to  file  additional  written 
notifications  disclosing  all  clianges  in 
membership. 

On  July  16.  1992,  the  Group  and  X/ 
Open  filed  their  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Juslir*  pubhsbed  a  notice 
in  the  F«leral  Register  pursuant  to 
Section  6(b)  of  the  Act  on  December  14, 
1992  (57  FR  59128). 

The  last  notification  was  filed  v. ith 
the  Department  on  August  27, 1993.  A 
notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  Setiion  6(b)  of  the 
Act  on  Novemljer  10. 1993  (58  FR 
5S736). 

Constance  K.  Robinson. 

Dirnctor  of  Operations.  Antitnut  D/i'i.Mon. 
|FK  Dw..  94-28439  Filed  11-16-9-1;  8:45  anil 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  ot 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 


1 .  Eastern  Associated  Coal  Corporation 

IDtu  k(>t  No.  M-94-158-C1 

Eastern  Associated  Coal  Corporation, 
800  La  id  ley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modifv  the 
application  of  30  CFR  75.364(b)(2)  &  (4) 
(weekly  examination)  to  its  Lightfoot 
No.  1  Mine  (I.D.  No.  46-04332)  located 
in  Boone  County.  West  Virginia.  Due  to 
current  roof  conditions  and  roof  falls  in 
certain  locations  of  the  return  airway, 
traveling  the  area  in  its  entirely  would 
be  un.safe.  The  petitioner  proposes  to 
establish  two  positive  retuni  evalifation 
points,  one  in  the  No.  6  entry  and  one 
in  the  No.  4  entry,  to  measure  the  return 
airflovv;  to  maintain  and  check 
evaluation  points  Nos.  17  and  18  at  least 
once  every  twenty-four  hours;  and  to 
designate  a  certified  person  to  make 
these  examinations  and  record  tlie 
resuhs  in  an  approved  book.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Clark  Elkhom  Coa!  Company.  Inc. 

I  Docket  No.  M-94-159-C1 

Clark  Elkhom  Coal  Company,  Inc., 
P.O.  Box  2805,  Pikeville,  Kentucky 
41502  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
pha.se  alternating  current  equipment; 
circuit  breakers)  to  its  Sunset  No.  1 
Mine  (I.D.  No.  15-11905)  located  in  Pike 
County.  Kentucky.  The  petitioner 
proposes  to  use  contactors  for 
undervoltage  protection  instead  of  using 
circuit  breakers.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  Eastern  Associated  Coal  Corporation 

1  Docket  No.  M-94-160-CI 

Eastern  Associated  Coal  Corporation, 
800  Laid  ley  Tcwer,  P.O.  Box  1233. 
Charleston.  West  Vi.^ginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1) 
(weekly  examination)  to  its  Federal  No. 

2  Mine  (I.D.  No.  46-014.56)  located  in 
Monongalia  County,  West  Virginia.  Due 
to  large  falls  end  deteriorating  roof 
conditions  in  certain  areas  of  the  intake 
air  course,  traveling  the  affected  area 
would  be  unsafe.  The  petitioner 
proposes  to  have  a  certified  person 
monitor  the  direction  of  the  airflow  and 
the  methane  and  oxygen  concentrations 
at  two  check  points  on  a  weekly  basis 
and  record  the  results  on  a  date  board. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
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least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Pontiki  Coal  Corporation 

[Docket  No.  M-94-161-C1 

Pontiki  Coal  Corporation,  P.O.  Box 
801,  Lovely,  Kentucky  41231  has  filed  a 
petition  to  modify  the  application  ofSO 
CFR  75.350  (air  courses  and  beh  haulage 
ejitries)  to  its  Pontiki  No.  1  Mine  (I.D. 
No.  15-08413)  located  in  Martin 
County,  Kentucky.  The  petitioner 
proposes  to  use  belt  haulage  entries  as 
intake  air  courses  to  ventilate  active 
working  places.  The  petitioner  proposes 
to  install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
fire  deittction  sy.stem  in  all  belt  entries 
used  as  intake  air  courses.  The 
petitioner  asserts  tiiat  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Pontiki  Coal  Corporation 

IDocket  No.  M-94-162-C1 

Pontiki  Coal  Corporation,  P.O.  Box 
801,  Lovely,  Kentucky  41231  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  Pontiki  No.  2  Mine  (I.D. 
No.  15-09571)  located  in  Martin 
•  County,  Kentucky.  The  petitioner 
proposes  to  use  belt  haulage  entries  as 
intake  air  courses  to  ventilate  active 
working  places.  The  petitioner  proposes 
to  install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
tire  detection  system  in  all  belt  entries 
I'sed  as  intake  air  courses.  The 
petilioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  D.G.W.  Coal  Company 

I  Docket  No.  M-94-163-(:i 

D.G.W.  Coal  Company,  P.O.  Box  425- 
B2,  Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1405 
(automatic  couplers)  to  its  No.  7  Vein 
Slope  (I.D.  No.  36-07093)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  bar  and  pin 
or  link  and  pin  couplers  on  its 
underground  haulage  equipment  instead 
of  automatic  couplers.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Mallie  Coal  Company,  Inc. 

[Docket  No.  M-94-164-C1 

Mallie  Coal  Company,  Inc.,  Rt.  1,  Box 
211,  Woodbine,  Kentucky  30771  has 
fi  ed  a  petition  to  modify  the 


application  of  30  CFR  75.342  (methane 
monitors)  to  its  No.  4  Mine  (I.D.  No.  15- 
17603)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
monitor  continuously  with  a  hand-held 
methane  and  oxygen  detector  instead  of 
using  a  methane  monitoring  system  on 
permissible  three-wheel  tractors  with 
drag  bottom  buckets.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard 

8.  Eastern  Associated  Coal  Corporation 

[Docket  No.  M-94-165-C1 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  P  O.  Box  1233. 
Charleston.  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Federal  No.  2  Mine 
(I.D.  No.  46-01456)  located  in 
Monongalia  County,  West  Virginia.  The 
petitioner  proposes  to  increase  the 
maximum  length  of  its  trailing  cables 
supplying  shuttle  cars,  loading 
machines,  and  roof  bolters  to  900  feet 
from  a  nominal  480  voU,  3-phase 
alternating  current  system  during 
longwall  development;  to  have  the 
cables  for  shuttle  cars  and  loading 
machines  not  smaller  than  #2  AWG  with 
the  maximum  setting  at  800  amps;  to 
have  the  roof  bolter  cable  not  smaller 
than  #4  AWG  with  the  maximum  setting 
at  500  amps;  and  to  have  the  trip 
settings  of  these  circuit  breakers  sealed 
or  otherwise  fixed  so  that  the  unit 
.settings  cannot  be  set  above  the 
maximum  allowable  value.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandator^'  standard. 

9.  Gray  Quarries,  Inc. 

|Do<,kot  No.  M-94-43-M1 

Gray  Quarries,  Inc.,  P.O.  Box  386. 
Hamilton,  Illinois  62341  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.6131(a)(1)  (location  of  explosive 
material  storage  facilities)  to  its  Gray 
Quarries  (I.D.  No.  11-00073)  located  in 
Hancock  County,  Illinois.  The  petitioner 
requests  a  modification  of  the 
mandatory  safety  standard  to  allow  the 
storage  facility  to  remain  in  its  present 
location  until  a  new  location  can  be 
established.  The  petitioner  states  that 
the  only  other  location  that  is  within  the 
mine  site  that  would  not  create  a  hazard 
cannot  be  used  until  mining  is  complete 
in  that  location. 


10.  J.  M.  Huber  Corporation 

IDockel  No.  M-94-44-M1 

J.  M.  Huber  Corporation,  P.O.  Box 
306,  Langley.  South  Carolina  29834  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.14101(a)(2) 
(brakes)  to  its  Langley  Plant  (I.D.  No. 
38-00052)  located  in  Aiken  County, 
South  Carolina.  The  petitioner  requests 
a  modification  of  the  mandatory  safety 
standard  to  allow  the  use  of  a  different 
type  of  parking  device  for  its  Case  W- 
llB  loaders  because  the  operator  is  not 
able  to  pull  the  handle  into  position 
when  the  parking  brakes  are  adjusted 
tight  enough  to  hold  on  a  ramp.  The 
petitioner  proposes  to  park  this  mobile 
equipment  between  two  mounds  (speed 
brake  type)  to  ensure  the  safety  of 
employees,  equipment,  and  surrounding 
area;  to  train  designated  loader 
operators  in  job  requirement  and  safe 
work  practices;  and  to  post  a  sign  in 
each  loader  and  at  each  designated 
parking  area  stating  the  requirement  for 
parking  in  the  designated  area. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  19, 1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  November  10.  1994 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations  and 
Variances. 

IFR  Doc.  94-28433  Filed  11-16-94:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-093] 

NASA  Advisory  Council;  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  .Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advison,-  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
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Sciences  and  Applications  Advisory' 
Committee. 

DATES:  December  14, 1994,  8:30  a.m.  to 
-  5:.10  p.m.;  and  December  15. 1994.  8:30 
a.ni.  to  1  p.m. 

ADDRESSES:  Lockheed  Engineering  and 
Sciences  Corporation,  Suite  800,  500  E 
Street.  S.W.,  Washington.  DC  20024. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  Amauld  Nicogossian.  Code  U. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546. 
202/358-0215. 

SUPPLEMENTARY  INFORMATJON:  The 
meeting  will  be  closed  to  the  public  on 
Wednesday.  December  14. 1994,  from 
3:30  p.m.  to  5:30  p.m.  in  accordance 
with  5  U.S.C.  522b(c)(6).  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Committee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 
—Review  of  the  Office  of  Life  and 

Microgravity  Sciences  and 

Applications  Status 
— Russian  Program  Status 
—International  Space  Station 
—Working  Group  Preparation  of 

Position  Papers 
.  —Discussion  of  Committee  Findings 

and  Recommendalions 
—Committee  Discussion  Regarding 

Future  Activities. 

h  is  imperative  that  the  meeting  be 
held  on  these  dales  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  reque.sted 
to  sign  a  visitor's  regi.ster. 

Dated:  November  10. 1994. 
Tiinofhy  M.  Sullivan, 
A(1visr>ry  Cammirtee  Munn^fiwunt  Officar. 
Xational  Aernnautics  and  Space 
Administrotion. 

jFR  D<k:..94-28335  Fij.-d  n-16-94;  «:4.t  nm\ 
Slt-L-NG  CODE  751(M)1-*I 


[Notice  94-092] 

NASA  Advisory  Council.  NASA-'NIH 
Advisory  Committee  on  Biomedical 
and  Behavic-al  Research;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committtie  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  NASA/NIH  Advisory 
Committee  on  Biomedical  and 
Behavioral  Research. 


DATES:  December  7, 1994,  8:30  a.m.  to 
5  p.m.:  and  December  8, 1994.  8:30  a.m. 
to  1  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  9th  Floor 
Program  Renew  Center,  Room  9H4(t. 
300  E  Street.  SW  .  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Amauld  E.  Nicogos.sian.  Code  U. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546. 
202/358-0215. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Wednesday.  December  7,  1994,  from 
3:45  p.m.  to  5  p.m.,  and  on  Thursday. 
De(«mber  8.  1994,  from  8  a.m.  to  10 
am.  in  accordance  with  5  U.S.C. 
522b{c)(6),  to  allow  for  discus,sion  on 
qualifications  of  individuals  bt;ing 
considered  for  membership  to  the 
Committee.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Review  of  the  Office  of  Life  and 

Microgravity  Sciences  and 

ApplicaMons  Advisory  Committed' 

Status 
—Report  on  NASA/NIH  Activities 
— Report  on  Bioreactor  Program 
— Committee  Recommendations/Future 

Planning 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  bt-  requested 
to  sign  a  visitor's  register. 

OatPd:  Novem'iHJr  10.  1994 
Timothy  M.  Sullivan. 

Ad.i^nry  Conimittef  Managfrnciit  Otfictr. 

National  Aeronautim  and  Spurt- 

Administration. 

|FK  Doc.  94-233.16  Filed  1  l-lH-94;  K  4S  .imf 

BILUNS  CODE  751 0-01 -M 


(Notice  94-090] 

Intent  To  Grant  an  Exclusive  Patefit 
License 

AGENCY:  National  .-leronautics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  an 
Exclusive  Patent  License. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Carson  Sen-ices.  Inc.  of 
Perkasie.  Pennsylvania,  an  exclusive, 
royalty-bearing,  revocable  lic:ense  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  4.766.531 
which  was  issued  on  Odober  11.  1988. 
and  is  entitled  "High  Lift.  Low  Pit<:hing 
Moment  Airfoils.**  The  proposed 
exclusive  patent  li(xnse  will  be  for  a 


limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  Part 
1245.  Subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
theexdusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recommend  to  the  Associate 
Cieneral  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclu.sive  license. 
DATES:  Comments  to  this  noti<  e  unist  be 
received  by  January  17.  1994 
ADDRESSES;  National  Aeronautics  and 
Space  .Administration.  Code  GP. 
Washington,  DC  2054R. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Harry  Lupuloff.  (202)  358-204 1. 

D.«P(I:  Nov»;mbpr4.  1994 
Edward  A.  FranUe. 
Cftnerul  Counsel 

iFK  Doc.  94-23337  Filod  1 1-lb-94;  8:45  ami 
HLUNS  COOE  7S10-01-M 


[Notice  94-091] 

intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY;  National  Aeronautics  and 
Space  Adniini.stration. 
ACTION:  Notice  of  Intent  to  Grant  an 
Exclusive  Patent  License. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Carson  Services,  Inc.  of 
Perkiisie,  Pennsylvania,  an  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  invention  described  r.nd 
claimed  in  U.S.  Patent  No.  4.459.083 
which  was  issued  on  July  10,  1994.  and 
is  entitled  "Shapes  for  Rotating 
.Mrfoiis."  The  proposed  exclusive 
patent  license  will  be  for  a  limited 
nuniber  of  years  and  will  contain 
appropriate  terms,  limiiations  and 
conditions  to  be  negotiated  in 
accordance  with  the  N.ASA  Patent 
Licen.sing  Regulations.  14  CFR  Part 
124.''.  Subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  ail  written  objections  to  the  grant 
and  then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  licen.se. 
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DATES:  Comments  to  this  notice  must  be 
received  by  January  17, 1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Harry  Lupuloff.  (202)  358-2041. 

Dj;tod;  November  4, 1994. 
Fdward  A.  Frankle. 

(•t'l.t'ml  Counsel. 

IFK  l)oc.  94-28338  Filed  ll-lt>-94;  8:45  am] 

SILLMG  COOE  75t(M>l-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

GukJeiines  for  the  Supervisory  Review 
Committee 

AGENCY:  National  Credit  Union 
Ailmini.stration  (NCUA). 
ACTION:  Proposed  Interpretive  Ruling 
and  Policy  Statement  94-2  (IRPS  94-2). 

SUMMARY:  The  Riegle  Community 
Ot'velopment  and  Regulatory 
Improvement  Act  of  1994  (the  Act) 
requires  that  NCUA  and  the  federal 
hnaking  agencies  each  establish  an 
appeals  process  within  the  Agency  to 
review  material  superv  isory 
determinations  made  with  respect  to 
insored  institutions.  The  NCUA  Board 
proposes  that  the  review  process  be 
carried  out  by  a  supervisory  review 
cortmittee  consisting  of  senior  staff 
luenibers.  This  proposal  sets  forth  the 
typfs  of  issues  that  are  eligible  for 
reviftw  by  the  committee  as  weil  as  the 
t  on '.position,  structure  and  procedures 
for  the  proposed  committee.  The  Board 
aq  jests  comment  on  tiie  committee 
.:on*]ept  as  well  as  all  other  aspects  of 
the  proposal. 

OAlfiS:  Comments  must  be  postmarked 
or  rtlceived  by  Dei:ember  19.  1994. 
AOOilESSES:  Send  written  comments  to 
Beijky  Baker.  Secretary  to  the  Board, 
.Natiional  Credit  LInion  Administration, 
ni^  Duke  Street.  Alexandria,  VA  22314 
or  ciomments  via  the  electronic  bulletin 
boajnd  to  Becky  Baker  at  703-518-6480. 
FOf^  FURTHER  INFORMATION  CONTACT: 
Hatltie  M.  Ulan,  Special  Counsel  to  the 
General  Counsel,  at  the  above  address  or 
tt'lephone  703-518-6540. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994.  Public  Law  103-325  (the  Act)  was 
signed  into  law  on  September  23. 1994. 
Section  30i9  of  the  Act  requires,  among 
other  things,  that  the  NCUA  and  the 
federal  banking  agencies  each  establish 


an  independent  appellate  process  to 
review  material  supervisory 
determinations.  The  Act  requires  that 
the  agencies  provide  the  public  with 
notice  and  opportunity  to  comment  on 
proposed  guidelines  for  the  appellate 
prot:ess  within  90  days  of  the  Act's 
passage.  The  Act  requires  further  that 
each  agency's  appellate  process  be 
established  not  later  than  180  days  after 
the  Act's  passage. 

The  Act  defines  the  terms  "material 
supervisory  determinations"  and 
"independent  appellate  process." 
Material  supervisory  determinations  are 
defined  to  include  determinations 
relating  to  i  i '  examination  ratings;  (2) 
adequacy  oi  loan  loss  reserve 
provisions:  and  (3)  loan  classifications 
on  loans  that  are  significant  to  a  credit 
union.  The  definition  specifically 
excludes  determinations  made  by 
NCUA  to  appoint  a  conservator  or 
liquidating  agent  or  a  decision  made 
under  Section  212  of  the  FCU  Act  (12 
U.S.C.  1790a)  concerning  NCUA 
approval  of  officials  of  newly  chartered 
or  troubled  credit  unions. 

Independent  appellate  process  is 
defined  as  a  review  by  an  agency  official 
who  does  not  report,  directly  or 
indirectly,  to  the  agency  official  who 
made  the  determination  that  is  being 
reviewed.  The  Act  also  requires  that  the 
agencies  ensure  that  appeals  be  heard 
and  decided  expeditiously  and  that 
safeguards  exist  for  protecting  the 
appellant  from  retaliation  by  agency 
examiners. 

In  order  to  carry  out  the  requirements 
of  thp  Act.  the  NCUA  Board  proposes 
the  establishment  of  a  super\'isory 
review  committee  composed  of  several 
senior  NCUA  personnel.  The  Board 
believes  the  committee  will  provide  at 
lea.st  the  following  benefits  for  NCUA 
and  credit  unions: 

•,  Ensure  more  consistent  application 
of  .sjper\  isnry  policy  throughout  the 
Agency. 

•  Enhance  the  level  of  fairness  and 
due  prot:ess  afforded  to  credit  unions 
and  others  who  are  involved  in 
supervisory  disputes  with  NCUA. 

•  Reduce  the  number  of  cases  that 
(an  only  be  resolved  through  judicial 
proceedings. 

•  Provide  a  more  comprehensive  and 
accurate  record  in  those  cases  that  do 
result  in  such  proceedings. 

The  Board  requests  comment  on  all 
aspects  of  this  proposal,  including  the 
advisability  of  meeting  the  statutory 
requirements  through  the  establishment 
of  a  committee;  whether  the  process 
should  be  established  by  policy 
statement  (as  proposed  here)  or 
regulation;  the  types  of  disputes  subject 
to  the  committee's  jurisdiction:  the 


composition  of  the  committee's 
membership;  and  the  procedural 
workings  of  the  committee.  Certain  of 
these  issues  are  discussed  in  greater 
detail  below. 

Supervisory  Disputes 

As  noted  above,  the  Act  sets  forth  the 
material  supervisory  determinations 
subject  to  the  review  process.  Included 
are  determinations  related  to  (1) 
examination  ratings;  (2)  adequacy  of 
loan  loss  reserves;  and  (3)  loan 
classifications  on  loans  that  are 
significant  to  the  credit  union. 

"The  Board  understands  the  reference 
to  "examination"  rating  to  mean  a  credit 
union's  CAMEL  rating.  CAMEl  is  a 
rating  system  that  provides  a  nuiiierica! 
sc;ore,  from  1  through  5  (with  1  being 
the  highest  score),  in  each  of  five  key 
areas  of  a  credit  union's  management 
and  financial  performance,  as  well  as  a 
c:omposite  score.  The  five  rated  areas — 
capital  adequacy,  asset  quality, 
management,  earnings  and  liquidity- 
provide  the  basis  for  the  C.\MEL 
acronym. 

It  should  be  noted  that  CAMEL  is 
intended  and  used  mainly  as  an  internal 
supervisory  tool  by  NCUA,  to  assist  the 
agency  in  determining  how  and  where 
to  devote  its  supervisory  resources.  It  is 
not  a  public  rating  and  it  does  not 
necessarily  reflect  the  level  of  service  3 
credit  union  provides  to  its  members.    . 

The  Board  proposes  that  only  a  credit 
union's  composite  CAMEL  rating  be 
appealable,  but  reque.sts  comment  on 
whether  the  individual  component 
ratings  (capital,  assets,  management, 
earnings  and  liquidity)  should  also  be 
subject  to  appeal.  In  either  case,  the 
Board  propo.ses  that  only  ratings  of  4 
and  5  be  subject  to  appeal.  Credit 
unions  with  CAMEL  ratings  of  4  and  5 
are  treated  differently  than  those  with 
ratings  of  1,  2.  or  3.  "They  are  generally 
under  much  closer  supervision.  They 
are  often  subject  to  letters  of 
understanding  and  agreement.  All  new 
officials  of  credit  unions  with  a  4  or  5 
CAMEL  rating  are  subject  NCUA 
approval  pursuant  to  Section  701.14  of 
the  NCUA  Regulations.  The  Board 
believes  that  credit  unions  subject  to 
these  special  supervisor)-  and  regulatory 
procedures  are  the  credit  unions  whose 
examination  ratings  should  be  subject  to 
the  appeal  process.  Comment  is 
requested  on  whether  additional 
composite  ratings  should  be  subject  to 
the  appeal  process. 

The  Board  also  requests  comment  on 
how  it  should  define  classified  loans        , 
that  are  "significant"  to  the  credit  [ 

union.  Should  this  be  left  to  the 
discretion  of  the  credit  union?  Should  it 
be  determined  by  the  loan  amount  as  a 
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percentage  of  reserves?  Or  is  some  other 
definition  more  appropriate. 

Finally,  with  respect  to  disputes 
subject  to  review,  the  Board  proposes  to 
limit  the  review  process  to  those  three 
categories  set  forth  in  the  Act  and 
identified  above.  The  Board  requests 
comment,  however,  on  any  other 
specific  disputes  that  should  be  subject 
to  the  committee's  review. 

Timing  of  Committee  Involvement 

The  Board  proposes  that  the 
committee  assume  jurisdiction  over  a 
supervisory  determination  only  when 
the  credit  union  establishes  that  it  has 
been  unsuccessful  in  attempting  to 
resolve  the  matter  with  the  credit 
union's  examiner  and  the  appropriate 
regional  office.  The  Board  does  not 
intend  by  this  requirement  to  establish 
a  series  of  regional  reviews  (e.g.  Director 
of  Super\  ision,  to  Associate  Regional 
Director,  to  Regional  Director),  but  only 
that  the  credit  union  demonstrate  that 
an  effort  was  made  to  resolve  the  matter 
with  the  regional  office  and  an  official 
stationed  in  the  regional  office  has  said 
no. 

The  Board  believes  that  any  earlier 
involvement  by  the  committee  would  be 
disruptive  of  the  established 
organizational  structure  of  the  NCUA 
and  the  relationships  between  credit 
unions  and  their  regional  offices.  Also, 
in  order  to  remain  flexible  and  avoid 
unnecessary  bureaucracy,  the  Board 
would  prefer  not  to  establish  specific 
time  frames  for  resolving  issues  at  the 
regional  level.  The  Board  welcomes 
comment  on  these  issues,  however,  and 
is  committed  to  both  preserving  the 
regional  chain  of  command  and 
avoiding  unnecessary  delays. 

Committee  Composition  and 
Procedures 

The  committee  will  be  comprised  of 
senior  agency  staff.  The  Board  proposes 
that  the  committee  be  comprised  of  five 
regular  members.  The  members  of  the 
committee  will  consist  of  the  Executive 
Director,  the  General  Counsel,  the 
Director  of  the  Office  of  Examination 
and  Insurance,  a  specified  Regional 
Director,  and  one  additional  senior  or 
Board  staff  member.  The  regional 
member  will  be  rotated  on  a  periodic 
basis  (proposed  policy  is  to  rotate  every 
two  years),  and  an  alternate  Regional 
Director  will  be  named  to  consider 
matters  arising  in  the  regular  members 
region.  The  Executive  Director  will 
serve  as  the  chairperson  of  the 
committee. 

Regular  committee  meetings  will  be 
scheduled  four  times  a  year.  Special 
meetings  may  be  called  and  regular 
meetings  may  be  canceled  based  on  the 


workload  of  the  committee.  Each 
committee  member  will  have  one  vote, 
the  chairperson  will  only  vote  in  the 
case  of  a  tie.  and  a  quorum  will  be 
required  to  conduct  business. 

All  appeals  will  be  submitted  in 
writing.  An  appeal  may  be  made  by 
letter,  addressed  to  the  Chairman  of  the 
Supervisory  Review  Committee, 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  VA 
22314-3428.  The  appeal  need  only 
include  the  name  of  the  credit  union, 
the  determination  being  appeale4.  and 
the  reasons  for  the  appeal.  Appellants 
will  be  encouraged,  however,  to  provide 
as  much  detail  and  supporting 
documentation  as  possible,  in  order  to 
expedite  the  appeal  process. 

Personal  appearances  will  not  be  a 
regular  part  of  the  process.  Appellants 
may  request  personal  appearances,  but 
the  final  decision  will  be  made  by  the 
committee. 

NCUA  is  committed  to  the  Act's 
mandate  that  appeals  be  decided 
expeditiously.  It  is  proposed  that  the 
following  timing  requirements  apply. 
Credit  unions  must  submit  their  appeal 
within  30  days  of  the  regional  office's 
decision.  Once  a  complete  package  of 
information  is  submitted,  the  committee 
will  make  a  determination  on  the  appeal 
within  90  days. 

The  committee  may  request  more 
information  from  either  the  appealing 
party  or  the  regional  office.  Committee 
requests  for  more  information  must  be 
made  within  30  days  of  receipt  of  the 
appeal.  The  information  must  be 
submitted  to  the  committee  within  15 
days  of  receipt  of  the  committee  request. 
The  90  days  to  make  a  determination 
will  not  begin  to  run  until  the  expiration 
of  the  time  allotted  to  submit  more 
information.  Although  these  time 
requirements  should  be  sufficient  in 
most  cases,  they  are  subject  to 
adjustment  by  the  committee,  either  on 
its  own  or  upon  request  of  the  appellant 
or  the  region  involved. 

Each  determination  by  the  committee 
will  be  submitted  in  writing  to  the 
NCUA  Board.  The  Board  will  review  the 
determination  within  seven  working 
days.  Board  members  will  each  sign 
indicating  whether  they  agree  with  the 
committee's  determination.  If  a  majority 
of  the  Board  members  agree,  the 
determination  will  be  final  and  the 
parties  will  be  notified.  If  a  majority  of 
the  Board  members  do  not  agree,  the 
matter  will  be  considered  by  the  Board 
on  final  appeal. 

The  Board  welcomes  comment  on 
both  the  composition  and  procedural 
aspects  of  the  committee. 


Miscellaneous  Issues 

Section  309  of  the  Act  requires  that 
each  of  the  agencies  ensure  that 
safeguards  exist  for  protecting  the 
appellant  from  retaliation  by  agency 
examiners.  The  proposal  notes  that 
credit  unions  can  seek  redress  from 
alleged  retaliation  through  NCUA's 
Office  of  Inspector  General.  The  Board 
will  expeditiously  and  firmly  address 
any  cases  of  retaliation  or  abuse.  The 
Board  requests  comment  on  any  other 
steps  it  should  take  to  protect  and 
reassure  appellants. 

The  Act  requires  that  the  appellate 
process  be  available  at  insured 
institutions  that  the  agency  supervises. 
Accordingly,  the  supervisory  review 
process  will  be  open  to  all  federally 
insured  credit  unions.  The  committee 
will  however,  only  consider  appeals  of 
material  supervisory  determinations 
made  by  NCUA.  the  committee  will 
consult  with  the  state  supervisory 
authority  in  appropriate  cases  involving 
federally  insured  state  chartered  credit 
unions. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  IRPS,  if  made  final,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  credit 
unions.  The  appeal  procedure  set  forth 
in  the  proposal  appfies  equally  to  all 
credit  unions.  The  appeal  procedure  is 
not  mandatory.  Only  those  credit  unions 
wishing  to  appeal  certain  regional 
decisions  are  subject  to  its  provisions.  It 
is  not  anticipated  that  small  credit 
unions  will  use  the  appeal  procedure 
any  more  or  less  than  large  credit 
unions.  Accordingly,  the  NCUA  Board 
has  determined  that  a  Regulatory 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
IRPS  will  apply  to  all  federally  insured 
credit  unions,  as  required  by  the  Act.  It 
may  have  a  direct  effect  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  However,  the  Act 
requires  that  this  process  apply  to 
FISCUs. 

Paperwork  Reduction  Act 

The  proposed  IRPS,  if  adopted,  will 
impose  paperwork  requirements  on  an 
appealing  credit  union.  The  paperwork 
requirements  will  be  submitted  to  the 
Office  of  Management  and  Budget 
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fOMB)  for  review  ujider  the  Paperwork 
Reduction  Act.  Written  comments  on 
the  paperwork  requirements  should  be 
forwarded  directly  to  the  OMB  Desk 
Of.ficer  indicated  below  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Exet:utive  Office  Building. 
Room  10202.  Washington,  DC  20530. 
Attn.  Milo  Sunderhauf.  NCUA  will 
publish  a  notice  in  the  Federal  Register 
once  OMB  action  is  taken  on  the 
submitted  requirement. 

by  the  National  Credit  Union 
Administration  Board  on  Novemtier  10.  Ji)«W. 
Becky  Baker, 

Srt.'yrffjfy  of  the  Board. 

Accordingly.  NCUA  proposes  IRPS 
94-2: 

Interpretive  Ruling  and  Policy 
Statement  94-2 — Supervisory  Review 
Committee 

Section  309  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  requires  that 
NCUA  establish  an  independent  intra- 
at>t;iicy  appellate  process  to  review 
material  supervisory  determinations. 
The  NCUA  Board  hereby  establishes  a 
supervisory  review  committee  to 
implement  Section  309. 

The  committee  shall  consist  of  five 
regular  members  of  NCUA's  senior  staff: 
the  Executive  Director,  the  Director  of 
the  Office  of  E.xamination  and 
InRurance.  the  General  Counsel,  one 
Regional  Director,  and  one  additional 
senior  staff  or  Board  staff  member.  An 
alternate  Regional  Director  shall  be 
appointed  to  consider  matters  arising  in 
the  member  Regional  Director's  region. 
The  term  of  committee  service  for  the 
Regional  Director,  ahernate  Regional 
Director  and  additional  member  is  two 
years.  These  members  may  be  appointed 
for  additional  terms.  All  other  members 
will  serve  permanently. 

The  Executive  Director  shall  serve  as 
the  chairperson  of  the  committee  and 
shall  only  vote  in  the  case  of  a  tie.  All 
other  members  shall  have  one  vote.  At 
least  three  members  will  be  present  at 
eacii  committee  meeting.  A  majority 
vote  is  required  for  action  on  an  appeal. 
Regular  committee  meetings  shall  be 
held  four  times  a  year.  Meetings  via 
teleconference  are  acceptable.  Regular 
meetings  may  be  canceled  and  s{>ecial 
meetings  may  called  by  the  Executive 
Director. 

Appeals  may  be  made  by  all  federally 
insured  credit  unions.  The  committee 
shall  hear  appeals  of  material 
supervisory  determinations  made  by  the 
NCUA.  Such  determinations  are  limited 
to:  (1)  composite  CAMEL  rating  of  a  4 
or  5;  (2)  adequacy  of  loan  loss  reserve 
provisions:  and  (3)  loan  classifications 


on  loans  that  are  significant  to  a  credit 
union.  A  determination  is  appealable 
only  after  a  decision  has  been  made  hv 
an  official  of  the  appropriate  NCUA 
Regional  Office. 

Appeals  shall  be  submitted  in  writing 
to  the  Chairman  of  the  committee, 
within  30  days  of  the  regional  ofJice's 
decision.  Appeals  shall  be  mailed  or 
delivered  to  Chairman,  Supervisory 
Review  Committee.  NCUA,  1775  Duke 
Street,  Alexandria,  VA  22314-3428. 
Appeals  may  be  made  by  letter,  which 
shall  include  the  name  of  the  appellant 
credit  union,  the  supervisor}' 
determination  being  appealed  and  the 
reasons  for  the  appeal.  Appellants  are 
encouraged  to  submit  all  information 
and  supporting  documentation  relevant 
to  the  matter  in  dispute. 

The  committee  may  request 
additional  information  from  the 
appellant  aud/or  the  regional  office 
within  30  days  of  its  receipt  of  the 
appeal.  The  information  must  be 
submitted  to  the  committee  within  15 
days  of  receipt  of  the  committee  request. 
The  committee  shall  make  a 
determination  on  the  appeal  within  90 
days  from  the  date  of  the  receipt  of  an 
appeal  by  the  committee  or  of  its  receipt 
of  any  requested  additional  information. 

The  time  requirements  set  forth  above 
are  subject  to  adjustment  by  the 
committee,  either  on  its  own  or  upon 
request  of  the  appellant  or  the  region 
involved. 

The  committee's  determination  shall 
be  submitted  in  writing  to  the  NCUA 
Board.  Within  seven  working  days,  each 
Board  member  will  sign  indicating 
whether  they  agree  with  the  committee's 
determination.  If  a  majority  of  the  Board 
members  agree,  the  determination  shall 
be  final  and  the  parties  so  notified.  If  a 
majority  of  the  Board  members  do  not 
agree,  the  parties  will  be  notified,  and 
the  Board  will  proceed  with  the  final 
appeal.  ^ 

Appellants  can  seek  redress  from 
alleged  retaliation  through  NCUA's 
Office  of  Inspector  General. 

|FR  Doc.  94-28366  Filed  1 1-16-94;  8  45  anil 
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NATIONAL  SCIENCE  FOUNDATION 

Collection  of  information  Submitted  for 
OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  infonriation  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
December  19, 1994.  Copies  of  materials 


may  be  obtained  at  the  NSF  address  or 
telephone  number  shown  below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Contracts, 
Policy,  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230,  or  by  telephone 
(703) 306-1243. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Dan  Chenok,  Desk  Officer.  OMB. 
722  Jackson  Place.  Room  3208.  NEOB. 
Washington.  DC  20503. 

Title:  Followup  Survey  on  Teacher 
Enhancement  Programs. 

Affected  Public:  Individuals. 

Respondents/Reporting  Burden  l.hfiO 
respondents:  40  minutes  per  response. 

Abstract:  The  purpose  of  the  survey  is 
to  obtain  data  on  the  impacts  of  teacher 
enhancement  programs  (TEPS)  on 
teachers*  approaches  to  science 
education.  The  data  will  provide  a 
description  of  teachers'  experience  in  34 
TEPS  and  the  impact  of  these 
experiences  on  their  teaching.  The 
survey  will  assess  impact  from  the 
teachers'  perspectives  using  a 
questionnaire  and  teacher  logs. 

Dated:  November  14. 1994 
Ilemun  G.  Fleming. 
Reports  Clearance  Officer. 
IFR  Doc.  94-28407  Filed  ll-lh-94.  8.45  ami 
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Special  Emphiasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor)'  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systnms 
(No.  1189). 

Date  and  Time;  Dwember  5. 1994. 1994: 
8:30  a.m.-5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  370.  Arlington,  VA 
22230. 

Type  of  .Meeting:  Closed. 

Contact  Person:  John  Enderle.  Program 
Director.  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities. 
Division  of  Bioengineering  and 
Environmental  Systems.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1319. 

Purjjose  of  Meeting;  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  f)art  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  t)ping 
reviewed  include  information  of  a 
prr)prietar>'  or  confidential  nature,  including 
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technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  14, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  94-28409  Filed  11-16-94:  8:45  am) 
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Special  Emphasis  in  Biological 
Sciences;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
three  meetings  of  the  Special  Emphasis 
Panel  in  Biological  Sciences  (1754). 

Name:  Special  Emphasis  in  Biological 
Sciences  (1754). 

Date  and  Time:  December  2. 1994;  8:00 
a.m.-5:00  p.m. 

Place:  Room  685.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Contact  Person:  Dr.  B.  Jane  Harrington, 
Program  Director.  Division  of  Environmental 
Biology.  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  (703)  306-1481. 

Name:  Special  Emphasis  in  Biological 
Sciences  (1754). 

Date  and  Time:  December  5, 1994;  8:30 
a.m.-6:00  p.m.;  December  6, 1994;  8:30  a.m.- 
2:00  p.m. 

Place:  Room  365.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Contact  Person:  Dr.  Brenda  Flam,  Program 
Manager.  Division  of  Molecular  and  Cellular 
Biologj',  Room  655.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1440. 

Agenda:  To  review  and  evaluate  Research 
Experiences  for  Undergraduate  Proposals. 

Type  of  Meetings:  Closed. 

Purofise  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
fmancial  support. 

Reason  for  Closing:  The  proposals  bt>ing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
II.S.C.  552b{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  7. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  94-28419  Filed  1 1-16-94;  8:45  am) 

BILLING  COOE  7SS»-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  December  8-9.  1994:  9  a.m. 
to  5:00  p.m.  each  day. 

Place:  Room  365,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Part  Open. 

Contact  Person:  Dr.  Kathie  L.  Olsen,  Acting 
Deputy  Director,  Division  of  Biological 
Instrumentation  and  Resources  (BIR).  Room 
685,  National  Science  Foundation,  4201 
Wilson  Blvd.  Arlington.  VA  22230,  Tel:  (703) 
306-1419. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF. 

Agenda:  Open— 12/8  from  2  to  3  p.m.— 
Discussion  of  goals  and  assessment 
procedures. 

Closed— 12/8,  8  a.m.  to  2  p.m.,  3  p.m.  to 
5  p.m.,  and  all  day  1 2/9— Review  and 
evaluate  Research  Experiences  for 
Undergraduate  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Government  in  the  Sunshine  Act. 

Dated:  November  14, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-28413  Filed  11-16-94;  8:45  am) 

BILLING  COOE  7555-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
foltowing  meeting: 

Name:  Special  Emphasis  Panel  in  Civil  & 
Mechanical  Systems  («1205). 

Date  and  Time:  December  8th  and  9th. 
1994  from  8:00  a.m.  to  5:00  p.m. 

Place:  NSF,  Rms.  310  and  360.  4201 
Wilson  Blvd.,  Arlington.  VA  22230. 

Contact:  Dr.  Clifford  Astill.  Program 
Director.  Room  545.  703-306-1361. 

Type  of  Meeting:  Clo.sed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  Northridgc 
Earthquake  proposals  submitted  to  NSF  for 
financial  support. 

Agenda:  To  review  and  evaliiatcproposals 
submitted  to  the  Division  of  Civil  and 
Mechanical  Systems  as  part  of  the  selection 
process  for  awards. 


Reas(m  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  14, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-28408  Filed  11-16-94;  8:45  am) 
BILUNG  CODE  75S$-01-M 


Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  for  CISE 
Research  Experience  for  Undergraduates 
Panel  Meeting  (1193). 

Date  and  Time:  December  6, 1994;  8:30 
a.m.-5:00  p.m. 

Place:  Room  1150. 

Type  of  Meeting:  Closed. 

Contact  Pcrson{s):  Harry  Hedges.  Program 
Director.  CISE/CDA,  Room  1 160.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Experience  for  Undergraduate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  14,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-28415  Filed  11-16-94;  8:45  am| 

BILLING  COOE  75S5-01-M 
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Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities  (#1193). 

Date  and  Time:  December  2. 1994;  8:30 
a.m.-5:00  p.m. 


Place:  Hyatt  Regency  Cr>'staJ  City.  2799 
leffierson  Davis  Highwav,  Arlington.  VA 
22202. 

Type  of  Meeting:  Closed. 

Contract  Pperson(s):  Tse-yun  Feng, 
Program  Director,  CISE/CDA,  Room  1160, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  Telephone: 
(703)  306-1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Instrumentation  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  7, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-28423  Filed  11-16-94;  8:45  am) 

BILUNG  COOE  7SS&-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation — 
(#1194). 

Date  and  time:  December  2, 1994,  8:30 
a.m,-5:00  p.m. 

Place:  Rooms  330  and  340  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Warren  DeVries, 
Program  Director,  Manufacturing  Machines 
and  Equipment  Program,  Dr.  Kesh 
Narayanan,  Materials  Processing  and 
Manufacturing  Program,  room  550,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1330. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  November  7, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  94-28424  Filed  11-16-94;  8:45  am) 

BILUNG  COOE  7555-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(#1194). 

Date  and  Time:  December  7, 1994,  8:30 
a.m.-5:00  p.m. 

Place:  Rooms  580  and  330  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Pius  Egbelu,  Program 
Director,  Operations  Research  and 
Production  Systems  Program,  Dr.  George 
Hazelrigg,  Program  Director,  Engineering 
Design  Program,  and  Mr.  John  Meyer, 
Program  Director,  Integration  Engineering 
Program,  Room  550,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  (703)  306-1330. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prof>osals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  14, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-28411  Filed  11-16-94;  8:45  am) 

BILLING  COOE  75S5-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems. 

Date  and  Time:  November  30, 1994;  8:30 
a.m.  to  5:00  p.m. 

Place:  Room  370,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 


Contact  Person:  Dr.  William  H.  Carter, 
Program  Director,  Quantum  Electronics, 
Waves  and  Beams,  Division  of  Electrical  and 
Communications  Systems,  NSF,  4201  Wilson 
Boulevard,  Room  675,  Ariington,  VA  22230. 
Telephone:  (703)  306-1339. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Equipment  Grant  Program  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552b(c),  (4) 
and  (6)  of  the  Government  in  the  Sunshine 
Act. 

Dated  November  7, 1994. 
M,  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-28418  Filed  11-16-94;  8:45  am) 

BILLING  COOE  755S-01-M 


Special  Emphasis  Panel  in  Geoscience 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geoscience. 

Date  and  Time:  December  1, 1994,  9:00 
a.m. 

Place:  Room  330,  NSF,  4201  Wilson  Blvd., 
Ariington  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Richard  W.  West.  National 
Science  Foundation.  4201  Wilson  Blvd., 
Ariington,  VA  22230.  Telephone:  (703)  306- 
1579. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Shipboard 
Scientific  Support  Equipment  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  jjerson  information  concerning 
individuals  associated  with  the  proposal. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  7, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-28416  Filed  11-16-94;  8:45  am] 

BILUNG  COOE  7555-01-M 
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Special  Emphasis  Panel  in  Information, 
Robotics  and  Intelligent  Systems; 
Notice  of  Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
infonnation,  Robotics  and  Intelligent  Systems 
(#1200). 

Date  and  Tune:  December  1-2. 1994, 8:30 
a-m.  to  5  p.m. 

Place:  NSF.  4201  Wilson  Blvd..  mom  1150, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Howard  Moraff,  Acting 
IX^puty  Division  Director,  Robotics  and 
Intelligence,  Room  1115,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington. 
VA  22230.  Telephone:  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  far  financial  support. 

Agenda:  To  review  and  evaluate  Robotics 
and  Machine  Intelligence  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  iar  Oosing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  5S2b(c),  (4)  and  (6)  of  the  Government 
in  tbe  Sunshine  Act 

Dated:  November  7, 1994. 
M.  Belwoca  Wnkler, 

Committee  Management  Officer. 

IFR  Doc.  94-28422  Filed  11-1&-^:  8:45  am) 

BILUNG  COOC  755S-41-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Spe<.ial  Emphasis  Panel  in 
Mathcmatii:al  .Sciences. 

Date  and  Time:  December  5-7, 1194, 8:30 
am  til  5:00 p.m. 

Place:  National  .Science  Founddtioa,  4201 
Wilson  Boulevard,  Room  310,  Arlington,  VA 
22230. 

Typ«»  of  M'^eting:  (Closed. 

Conta<  t  Person:  Dr.  Keith  Crank.  Program 
Director,  National  Sf.ience  Foundation,  4201 
Wilson  Boulevard,  Room  1025,  Arlington, 
VA  22230,  Telephone:  (703)  306-1885. 

Puqxjsi?  of  Meeting:  To  provide  advice  and 
r»«comnien(!.nions  <  oncernins  prop'isals 
submitted  to  the  National  Science 
Foiiniiittion  for  financial  support. 

Agenda:  To  review  and  rvaluate  prupc's.i!s 
for  tlie  Statistic-s  and  Probability  Program, 
Pro|)Osul  E,vtemal  Panel  Review  (PEiPR),  as 
part  «it  tho  selfHjion  prot uss  f«jr  awards 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  14, 1994. 
m:  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-28410  Filed  11-16-94;  8:45  am) 
BILUNQ  COOC  7SS8-ei-M 


Special  Emphasis  Panel  in  Networking 
and  Communications  Research  arxl 
Infrastructure  CNCRI);  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research  & 
Infrastructure,  (#1207). 

Date  and  Time:  December  7-9, 1994;  8:30 
a.m.  to  5:00  p.m. 

Place:  Room  1175.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Aubrey  Bush,  NCRl, 
National  Science  Foundation.  Room  1175, 
Arlington,  VA  22230  (703  30&-1949). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  Networking  and 
Communications  Research  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  inclode  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  I'.S.C. 
552b(c),  (4)  and  (6)  of  the  (kivemment  in  the 
.Sunshine  Act. 

Dated:  November  14, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Dm.  94-28412  Filed  11-16-94,  8:45 am) 
BILLING  C006  755S-01-M 


OOE/NSF  Nuclear  Science  Advisory 
Committee;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  T..  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name;  DOE/NSF  N:i(.Ieai  .S<,i<»nce  Advisory 
Committee. 


Date  and  Time;  November  30, 1994  from 
10:00  a.m.  to  7:00  p.m.;  December  1, 1994 
from  8:00  a.m.  to  2:00  p.m. 

Place:  National  Science  Foundation,  Room 
390  (Nov.  30)  and  Rm.  340  (Dec.  1),  4201 
Wilson  Boulevard,  Arlington,  VA  22230 

Type  of  Meeting:  Open. 

Contact  Person:  )ohn  W.  Lightbody. 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation.  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1890. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientific  priorities  within  the 
field  of  basic  nuclear  science  research. 

Agenda:  Organization  of  Subcommittee 
and  Working  Group  Appointments,  Town 
Meeting  .Scheduling  and  Agendas,  and 
Related  Discussion  of  the  Long  Range 
Planning  Process  (*)  Public  Comments.  (*) 
Persons  wishing  to  speak  should  make 
arrangements  through  the  Contact  Person 
Identified  above. 

Dated:  November  7, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Dcij.  94-28417  Filed  11-16-94;  8:45  am) 

BILLMO  CODE  75S6-ei-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Dissemination 
#1210. 

Date. and  Time:  December  9, 1994;  8  a.m. 
to  5  p.m.  December  10, 1994: 8  a.m.  to  5  p.m. 

Pla<.^:  Room  310,  National  Science 
Foundaticm,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

(k)ntact  Person:  Dr.  Andrew  Molnar, 
Program  Diref.tor,  4201  Wilson  Boulevard, 
Room  855,  Arlington.  VA  22230.  Telephone 
(70.J)  306-1651. 

Purpose  of  Meeting;  To  provide  advke  and 
rerommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  pnivide  advice  and  recommendations  as 
part  oi  the  selection  process  for  proposals 
submitted  to  Applications  of  Advanced 
Technologies. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  informatioo  of  a 
proprietary  or  confidential  nature,  Including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  tho  meetings  are  closed  to  the 
public  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C  552b{c).  Government 
in  the  Sunshine  Act. 
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Dated:  November  14, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFK  Doc.  94-28414  Filed  11-16-94;  8:45  am] 

BILLING  CODE  7555-01 -M 


Advisory  Committee  for  Social, 
Behavioral  and  Economic  Science; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisor,  Committee  for  Social. 
Behavioral  and  Economic  Science. 

Date  and  Time:  December  1  and  2. 1994 
(8:30  a.m.-5:00  p.m.);  December  3, 1994  (8:30 
a.m. -noon). 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Eduardo  Feller. 
Executive  Secretary  to  the  Committee  of 
Visitors.  Division  of  International  Programs. 
Siiitf  9j5.  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington.  Virginia 
2J230-0935.  Telephone  (703)  306-1709. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review. 
including  examination  of  decisions  on 
proposals,  revievver  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Division  of  international  Programs. 

Koason  tor  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
thev  were  disclosed.  If  discussions  were  open 
to  th<!  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c).  (4)  and  (b)  of  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  November  7.  1994. 
M.  Rebecca  Winkler, 

Comm  'tlee  Munagement  Uj/icer. 

IFR  Doc.  94-28420  Filed  11-16-94;  8:45  am] 

BILLING  CODE  7SS5-01-M 


Mv''to>y  Panel  for  Systematic  and 
Population  Biology;  Notice  of  Meeting 

!:i  accordance  with  the  Federal 
Advisor)'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundaiion  announces  the  following 

meeting. 

Ndiiie:  Advisor>'  Pane!  for  Svstematic  and 
Pnniilation  Biology  (#1753). 

LV'e  and  Time;  November  29  &  30. 1994. 
800  H  ni.-5:00  p.m.  each  day. 

i'Uce:  St.  lames  Hotel.  950  24th  Street. 
\\V  .  U.ishington.DC. 

r\no  of  Meeting:  Open. 

C.Jir.dct  Person:  James  E.  Rodman,  Division 
oi  EiwironmentHl  Biology.  Room  635. 
National  Science  Foundation,  4201  Wilson 
BouitA<ird.  Arlington.  VA  22230.  Telephone: 
iroi)  JOb-1481. 


Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  present  and  discuss 
views  on  scientific  issues  and  questions 
related  to  the  NSF's  new  Special  Competition 
of  Systematic  Biology,  PEET:  Partnerships  for 
Enhancing  Expertise  in  Taxonomy. 

Agenda:  To  discuss  modern  monographic 
rc'earch  in  taxonomy,  training  of  the  next 
generation  of  experts,  and  building  computer 
infrastructure  in  taxonomy. 

Dated:  November  7. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-28421  Filed  11-16-94;  8:45  am! 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation;  Oyster 
Creek  Nuclear  Generating  Station 
Environmental  Assessment  and 
Finding  of  No  significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16,  issued  to  GPU  Nuclear  Corporation, 
et  al.,(the  licensee),  for  operation  of  the 
Oyster  Creelc  Nuclear  Generating 
Station,  located  in^Ocean  County,  New 
Jersey 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specification 
Section  2.3.P(2)  to  raise  the  degraded 
voltage  .setpoints  from  3671  volts  to 
3840  volts,  and  to  revise  the  allowable 
setpoint  range  from  ±1%  to  +20 V, 
-40V.  The  revised  setpoint  tolerance 
values  in  volts  represents  a  range  of 
+0.5%,  -  1.0%  compared  to  the  existing 
setpoint  tolerance  range  of  ±1%. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
am.endment  dated  July  8,  1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
provide  improved  protection  to  safelv 
related  electrical  equipment  from  loss  of 
capability  in  the  event  of  a  sustained 
degraded  voltage  condition  of  the  offsite 
electrical  grid  system. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  change 
provides  improved  protection  to  safetv 
related  equipment  from  loss  of 
capability  in  the  event  of  a  sustained 


degraded  voltage  condition  on  the 
offsite  electrical  grid  system. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiologicai  impacts,  the  proposed 
action  does  in\oi'.e  features  located 
entirely  within  trie  lestricted  area  as 
defined  in  10  CFR  Par  20.  It  does  not 
affect  nonradiologicai  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evacuated.  The  principal  alternative 
to  the  action  would  be  to  denv  the 
request.  Such  action  would  not  provide 
the  improved  protection  to  safety 
related  equipment  from  loss  of 
capability  in  the  event  of  a  sustained 
degraded  voltage  condition  on  the 
offsite  electrical  grid  system. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  u';e 
of  any  resources  not  previouslv 
considered  in  the  Final  Environmental 
Statement  for  the  Oyster  Creek  Nuclear 
Generating  Station  dated  December 
1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the  New 
Jersey  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  no  Significant  Impact 

Based  upon  tlie  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordinglv,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
staiLii.cnt  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  8, 1994,  as  supplemented 
October  10.  1994.  which  are  available 
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for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NVV..  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  CK-ean  County  Library.  Reference 
Department.  101  Washington  Street. 
Toms  River,  NJ  08753. 

Dated  at  RtH.kville.  Manland,  this  8th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
PhiUip  F.  McKee. 

DirfKtor.  Project  Directorate  1-4.  Division  of 
Beactor  Projects— l/ll  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  94-28401  Filed  11-16-94;  8:45  am) 

BU.UNC  COOE  7S*(M)1-M 


Notice  of  Availability:  Supporting 
Documents  (or  a  Proposed  Generic 
Letter.  "Use  of  NUMARC/EPRi  Report 
TR-1 02348.  'Guideline  on  Licensing 
Digital  Upgrades,'  in  Determining  the 
Acceptability  of  Performing  Anaiog-to- 
Digital  Replacements  Under  10  CFR 
50.59' 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  published  a 
proposed  generic  letter,  "Use  of 
NUM,\RC/EPRI  Report  TR-102348. 
'Guideline  on  Licensing  Digital 
Upgrades,'  in  Determining  die 
Acceptability  of  Performing  Analog-to- 
Digital  Replacements  Under  10  CFR 
50.59,"  in  the  Federal  Register  on 
October  18, 1994  (59  FR  52559).  NRC 
has  placed  documents  associated  with 
the  proposed  generic  letter  in  the  NRC 
Public  Document  Room  (PDR).  These 
documents  are  available  in  the  PDR 
under  accession  number  9410280055. 
DATES:  None. 

ADDRESSES:  Not  applicable. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Loeser.  (301)  504-2825. 
SUPPLEMENTARY  INFORMATION:  None. 

DatPd  at  Rotk\ille,  Maryland,  this  9th  day 
of  Novcml)er  1994. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director.  Division  of  Project  Support.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc  94-28403  Filed  11-16-94:  8:45  ami 
BHUNC  COOE  7SM>-01-P 


Phone  Number  Changes:  Prefix 

In  (onjunrlion  with  the  consolidation 
of  the  Nuclear  Regulatory  Commission 
(NRC)  Headquarters  at  Rotkville, 
Mar\  land,  the  NRC  telephone  numbers 


with  prefix  504  are  being  changed  to 
prefix  415.  The  telephone  area  code 
(301)  and  the  last  four  digits  of  the 
number  will  not  change.  Beginning  in 
December  1994,  the  number  changes 
will  take  place  over  the  following  3 
months.  As  numbers  are  changed,  a 
recording  will  be  placed  on  the  old 
number  for  a  jperiod  of  90  days.  The 
Nuclear  Regulatory  Commission's  main 
telephone  number  is  (301)  415-7000. 

Dated  at  Rockville.  Marvland.  this  7th  day 
of  Noveml)er  1994. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranford, 

Director.  Office  of  Information  Resources 
Management. 

|FR  Doc.  94-28405  Filed  11-16-94;  8:45  am| 
BILUNG  COOE  7590-01-M 

[Docket  No.  50-445] 

Texas  Utilities  Electric  Company; 
Comanche  Peak  Steam  Electric 
Station,  Unit  1;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  a 
"PETITION  FOR  EMERGENCY 
ENFORCEMENT  ACTION  UNDER 
PROVISION  OF  10  CFR  2.206  WITH 
REGARD  TO  COMANCHE  PEAK  UNIT 
1  AND  THERMOLAG  330-1  FIRE 
BARRIERS,"  dated  September  26. 1994. 
Citizens  for  Fair  Utility  Regulation  and 
Nuclear  Information  and  Resource 
Service  (Petitioners)  request  that  the 
Nuclear  Regulatory  Commission  take 
action  with  regard  to  Comanche  Peak 
Steam  Electric  Station  (CPSES)  Unit  1  of 
Texas  Utilities  Electric  Company  (TU 
Electric). 

The  Petition  requests  that  (1)  the 
licensee  perform  additional  destructive 
analysis  for  Thermo-Lag  configurations 
in  proportion  to  the  total  installed 
amount  to  determine  the  degree  of  "dry 
joint"  occurrence;  (2)  the  licensee 
perform  fire  tests  on  up-graded  "dry 
joint"  Thermo-Lag  configurations  for 
conduit  and  cable  trays  to  rate  the 
barrier  as  a  tested  configuration  in 
compliance  with  fire  protection 
regulations;  and  (3)  the  NRC 
immediately  suspend  the  Comanche 
Peak  Unit  1  license  until  the  above 
corrective  actions  are  taken. 

As  the  bases  for  their  requests 
i;onceming  Thermo-Lag  330-1  Fire 
Barrier  upgrades,  Petitioners  state  that: 
(1)  The  licensee's  records  on  the  original 
installation  ofThermo-Lag  fire  barriers 
on  conduits  and  cable  trays  indicate  that 
its  contractor  followed  specifications  for 
pre-buttering  all  joints;  (2)  NRC 
Inspection  Report  No.  50-^55/93-12; 
50-446/93-42  found,  based  on 


destructive  analysis  documents,  that  a 
concern  did  exist  where  Thermo-Lag 
conduit  joints  fell  apart  easily  and  did 
not  appear  to  have  any  residual  material 
of  a  buttered  surface,  indicative  of  a 
joint  that  had  not  been  pre-buttered;  (3) 
the  "dry  joint"  deficiency  appeared  in 
Room  115A  and  other  areas  of  the  unit; 
(4)  the  licensee  directly  contradicts  a 
NRC  inspector's  findings  that  were 
determined  in  part  by  destructive 
analysis;  (5)  the  "dry  joint"  or  absence 
of  pre-buttering  of  Thermo-Lag  panels 
can  be  determined  only  by  destructive 
analysis  and  cannot  be  determined  by  a 
walk  down  visual  inspection;  (6)  the 
findings  reported  in  the  Comanche  Peak 
Unit  1  Region  IV  inspection  report  50- 
445/93-42  and  50-446/93-42,  based  on 
the  limited  amount  of  destructive 
analysis  conducted  at  the  unit, 
constitutes  a  substantial  documentation 
of  installation  deficiencies  found  in 
Thermo-Lag  fire  barriers  as  documented 
in  NRC  Information  Notice  91-79  and 
IN  91-79  Supplement  1;  (7)  neither  the 
NRC  nor  the  industry,  by  its  agent 
Nuclear  Energy  Institute,  nor  a  utility, 
have  conducted  fire  tests  on  dry  fitted 
or  "dry  joint"  upgraded  configurations 
of  Thermo-Lag  330-1;  and  (8)  the 
presence  of  "dry  joint"  upgraded 
configurations  in  Comanche  Peak  Unit  1 
constitutes  an  untested  application  of 
Thermo-Lag  fire  barriers. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  Petition  has  been 
referred  to  the  Director  of  Nuclear 
Reactor  Regulation.  As  provided  by  10 
CFR  2.206.  appropriate  action  will  be 
taken  on  this  Petition  within  a 
reasonable  time.  By  letter  of  November 
7, 1994,  the  Director  denied  Petitioners' 
request  for  an  immediate  suspension  of 
the  operating  license. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College,  P.O.  Box  19497.  Arlington. 
Texas  76019. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission 

William  T.  RusseU. 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  94-28402  Filed  11-16-94;  8:45  am| 
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[Dotket  No.  030-29343,  License  No.  29- 
193^0-4)2  (Expirstl),  EA  No.  94-179] 

Environmental  Testing  Laboratories, 
Inc.  (ETL)  Forked  River.  NJ;  Order  To 
Cease  and  Desist  Use  and  Possession 
ct  Regulated  Byproduct  Material 

ill.  irorunental  Testing  Laboratories 
KTL],  Inc.  (Licensee),  is  the  holder  of 
<  \i.,r  id  Byproduct  Materials  License 
No  iU-193:0-02  (License)  issued  by 
\:M  .N'uc;lear  Regulator^'  Commission 
tN'KC  or  Commission)  pursuant  to  10 
CFt|Pan  30  on  July  31,  1986.  The 
Lioiti.se  authori7.ed  tlie  pos,se5sion  and 
use  if  nickel-63  in  plated  sources  or 
foil  4  not  to  exceed  15  millicuries  per 
foil ,  an  accordance  with  the  conditions 
spetafied  therein.  The  License  expired 
on^ugust  31,  1991. 

II 

Tlie  byproduct  material  has  been 
traiisferred  from  the  licensed  address  of 
•4 1 2  Route  9.  Lanoka  Harbor,  New 
jersey.  08634,  to  512  Route  9.  Forked 
River.  New  Jersey  08731,  where  it  is 
currently  stored.  The  Licensee  did  not 
subsnit  an  application  for  renewal  of  the 
License  under  10  CFR  30.37  prior  to  its 
expiration,  nor  did  the  Licen.see  notify 
the  Commission,  in  writing  under  10 
CFR  30.36,  of  a  decision  not  to  renew 
the  Licen.se.  Although  Mr.  Walter  Holm. 
Jr.,  he  Radiation  Safety  Officer,  stated 
ETI.'s  intentions  in  a  letter  dated  May 
15.  1991,  to  terminate  the  license,  as  of 
this  date.  ETL  has  not  transferred  the 
licerj.sed  material  to  an  authorized 
reci  ^ient.  nor  has  ETL  applied  for  an 
NRl:  license. 

On  January  14,  1993,  the  NRC.  Region 
I.  issaied  a  Notice  of  Violation  (NOV)  to 
ETli,  mailed  to  Mr.  WaUer  Holm,  for 
pos«ssion  of  material  without  a  valid 
:^ne  iUr.  license.  The  letter  forwarding 
tl:e  NOV  directed  the  Licensee  to  place 
the  licensed  material  in  sscurc  .storage, 
not  to  use  the  material,  and  promptly 
trdi  sfer  the  licensed  material  to  a  lawful 
recipient.  The  Licensee  has  not 
responded  to  the  Notice  of  Violation. 

Ii^jaddition,  in  a  June  7,  1994  letter, 
the  NRC  again  reminded  ETL  of  the 
need  to  respond  lo  the  NRC  Notice  of 
Violation.  ETL  did  not  respond  to  a 
telephone  mes-sage  left  on  October  26. 
199fi.  To  date.  ETL  still  posses.ses 
nickel-63  sealed  .sources  without  an 
NR(]  license  and  without  applying  for 
sue  I  a  license. 

Ill 

[!;¥l  remains  in  possession  of  NRC- 
licensed  radioactive  material  without  a 
liceh.se.  This  is  prohibited  by  Section  81 
of  the  Atomic  Energy  Act  of  1954,  as 
amended.  Based  on  the  above,  ETL  has 
violated  10  CFR  30.3,  which  states  that. 


except  for  persons  exempt  as  provided 
in  10  CFR  Parts  30  and  150,  no  person 
shall  possess  or  u.se  byproduct  material 
except  as  authorized  in  a  specific  or 
general  NRC  license. 

P'urthemiore,  based  on  tlie  above, 
iiorwithstanding  the  several  notices 
concerning  the  above  from  the  NRC  and 
the  corresponding  opportunitie.?  to 
achieve  compliance  with  applicable 
requirements.  ETL  has  deliberately 
violated  .NRC  requirements  bv 
possessing  nickel-63  sealed  sources 
without  a  license.  This  conclusion  is 
based  on  the  facts  that  ETL  never  filed 
a.  renev.'al  application  before  the  License 
issued  to  ETL  expired  on  August  31. 
1991,  as  n<)v:;-ed  by  10  CFR  30.37;  ETL 
has  not  resoouded  io  the  NRC  Notice  of 
Violation  i.ss.ied  on  January-  14. 1993; 
ETI.  has  not  responded  to  an  NRC  letter, 
dated  June  7,  1994,  addressing  its 
previous  failure  to  respond  to  the  Notice 
of  Violation;  El  L  has  refused  to  dispose 
of  the  radioactive  material;  and  ETL 
possesses  the  radioactive  material 
contrary  to  10  CFR  30.3:  without  a  valid 
NRC  specific  license. 

Improper  handling  of  the  nickel-fi3 
.•sealed  sources  can*result  in  an 
unnecessary  exposure  to  radiation  Tha 
Atomic  Energy  Act  and  the 
Commission's  regulations  require  th^l 
possession  of  licensed  material  be  under 
a  regulated  system  of  iicen.sing  and 
inspection.  ETL's  possession  of  .NRC- 
licensed  material  without  a  valid  NRC 
license,  as  documented  in  the  January 
14.  1993.  Notice  of  Violation,  and  its 
unwilliagness  to  respond  to  numerous 
NRC  written  and  verbal 
communiccitiojis  lo  apply  for  an  .NRC 
license,  demonstrate  that  it  is  ei'.her 
un&tiie  or  tinvviiling  to  comply  with 
NKC  requirenisnts. 

Given  the  circumstances  surroundijig 
tn/s  possession  of  the  byproduct 
material  and  the  failure  to  respond  to 
conununications  with  the  NRC.  I  lat  k 
the  rwiuisite  reasonable  a.ssurarce  that 
the  health  and  safety  of  the  public  will 
be  prote<.;ted  while  ETL  remain.^?  in 
pos.session  o!  the  radioactive  n.steriai 
without  the  required  NRC  license. 

!V 

.Accordingly,  in  accordance  with 
Sections  81.  161b.  Ifilc.  161i.  and  Ifilo 
of  the  -■Atomic  Energy  Act  of  1954,  as 
amended,  and  10  CFR  Parts  20  and  30. 
IT  IS  HEREBY  ORDERED  THAT.  ETL 
shall: 

A.  Immediately  cease  and  desist  from 
any  further  use  of  byproduct  material 
now  in  its  possession. 

B.  Maintain  safe  control  over  the 
byproduct  material,  as  required  by  10 
CFR  Part  20.  by  keeping  the  material  in 
locked  storage  and  not  allowing  any 


person  access  to  the  material,  exc-ept  for 
purposes  of  assuring  ihe  material's 
continued  safe  storase,  until  the 
material  is  transferred  to  a  person 
authorized  to  receive  and  possess  the 
material  in  accordance  with  the 
provisions  of  this  Order  and  tlie 
Commission's  regulations. 

C.  Transfer  the  nickwi-BS  bypn)duct 
material  within  30  days  to  a  person 
authorized  to  receive  and  possess  the 

.  material.  If  ETL  does  not  have  sufficient 
funds  to  complete  the  trsn-sftr,  ETL 
must  provide,  within  10  days  of  this 
Order,  evidence  supporting  such  a  claim 
by  submitting  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Rep;' li Tory 
Commission.  Washington,  DC.  .;j555: 
(1)  An  estimate  of  the  cost  of  thel.'-.msfer 
and  the  basis  for  the  estin  ite,  including 
the  license  numbers  and  i  tentifies  of 
the  persons  who  have  pro\  ided 
estimates  of  the  cost  of  the  transfer;  (2) 
written  statements  from  at  least  two 
banks  .stating  that  ETL  does  not  qualify 
for  a  loan  to  pcy  for  the  transfer;  (.1) 
copies  of  the  Federal  income  tax  returns 
of  ETL  for  the  voars  ending  1993.  1992. 
1991.  and  1990;  and  (4)  a  signed 
statement  agreeing  to  allow  the  NRC  to 
receive  credit  information  on  ETL  from 
a  credit  agency.  In  addition,  if  ETL  has 
Jiot  been  able  to  find  a  pci.son  who  will 
accept  the  bvproduct  material,  ETL 
must  provide  to  the  Dirt^ctor.  Office  of 
Enfort;ement,  at  the  address  stated 
above,  within  10  days  of  the  date  of  this 
Order,  the  names  of  the  persons  who 
have  been  contacted  regarding 
acceptance  of  the  byproduct  rraterial 
and  the  dales  that  flie  contacts  were 
mad-i.  A  SUBMI  iTAL  OF  EVIDENCE 
SUPPORTING  THE  LACK  OF 
SUFFICIENT  FUNDS  DOES  NOT 
EXCUSE  NONCOMPLIANCE  WFTH 
THIS  ORDER. 

D.  At  least  two  working  day^  prior  to 
the  date  of  the  transfer  of  the  byproduct 
material,  notify  Dr.  Ronnid  Bellamy. 
Chief.  Nuclear  Materials  Safeiy  Branch. 
NRC.  Region  I.  by  telephone  (610-337- 
5200)  so  that  the  NRC  m-ny.  if  it  elects, 
observe  the  transfer  of  the  material  to 
the  authorized  mcipient. 

E.  Within  seven  clays  following 
completion  of  the  transfer,  provide  to 
the  Regional  .Adrninistrator.  Region  I,  in 
writing,  under  oath  oraflirmaticn:  (1) 
Confirmation,  on  .NRC  Fo;m  314.  that 
the  nickel-63  byproduct  material  has 
been  transferred.  (2)  the  last  date  that 
the  byproduct  material  was  used.  (3)  a 
copy  of  the  survev  performed  in 
accordance  with  10  CFR  30.36(c)(l)(v). 
and  (4)  a  copy  of  the  certification  from 
the  authorized  recipient  that  the  source 
has  been  received. 

Copies  of  the  response  to  this  Order 
shall  be  sent  to  the  Regional 
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Administrator,  Region  I,  475  Allendale 
Road,  King  of  Prussia,  Pennsylvania 
19406,  and  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  NRC  requirements. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commis-sion. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 
Support. 

|FR  Doc.  94-28404  Filed  11-16-94;  8:45  ami 

BILUNG  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^6.1),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  November  17, 
1994,  has  been  cancelled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  Room  1340, 1900 
E  Street,  N\V.,  Washington,  DC  20415. 
(202)606-1500. 

Dated:  November  9, 1994. 

Anthony  F.  Ingrassia, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

|FR  Doc.  94-28503  Filed  11-15-94;  10:38 
ami 

BtLLMQ  CODE  «3ZS-01-M 


TRADE  AND  DEVELOPMENT  AGENCY 
SES  Performance  Review  Board 

agency:  Trade  and  Development 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  Trade 
and  Development  Agency's  Performance 
Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  E.  Curley,  Assistant  Director  for 
Management,  Trade  and  Development 
Agency.  State  Annex— 16,  Room  309, 
Washington,  D.C.  20523-1602,  (703) 
875-4357. 


SUPPLEMENTARY  INFORMATION:  Section 
4314  (c)(1)  through  (5),  U.S.C.  requires 
each  agency  to  establish,  in  accordance 
with  regulations  prescribed  by  the 
Office  of  Personnel  Management,  one  or 
more  SES  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  have  been  selected  as 
acting  members  of  the  Performance 
Review  Board  of  the  Trade  and 
Development  Agency:  Michael  G. 
Usnick,  Financial  Advisor,  Office  of 
Resources,  Plans,  and  Policy, 
Department  of  State;  Robert  S.  Perkins, 
General  Counsel  to  the  Inspector 
General,  Agency  for  International 
Development;  and  Leonard  M.  Rogers. 
Director  of  Project  Planning  and 
Evaluation,  Bureau  of  Humanitarian 
Response,  Agency  for  International 
Development. 

Dated:  November  10. 1994. 
Deirdre  E.  Curley, 

Assistant  Director  for  Management. 

jFR  Doc.  94-28467  Filed  11-16-94;  8:45  am] 

BILUMO  COOE  8040-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Office; 
Richard  T.  Redfeam,  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  D.C. 
20549. 

Extensions 

Rule  23c-l— File  No.  270-253 
Form  F-6— File  No.  270-270 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  I960 
(44  U.S.C.  §  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  e.xtension  on 
previously  approved  collections  for  the 
following  rule  and  form: 

Rule  23C-1  under  the  Investment 
Company  Act  of  1940,  sets  forth 
conditions  for  the  repurchase,  by  a 
registered  closed-end  investment 
company,  of  its  own  securities.  There 
are  540  registered  closed-end 
investment  companies,  all  of  which  are 
eligible  to  use  the  rule.  Estimated 
annual  burden  is  .250  hours  per 
response. 


Form  F-6  is  used  by  depository  banks 
to  register  American  Depository 
Receipts  of  foreign  companies  pursuant 
to  the  Securities  Act  of  1933.  All  filings 
on  Form  F-6  are  prepared  and  filed  by 
a  limited  number  of  banks  that  operate 
as  depositories.  An  estimated  339  filings 
on  Form  F-6  are  made  annually  at  an 
estimated  burden  on  one  hour  per 
response. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comment  concerning  the 
accuracy  of  the  estimated  burden  hours 
for  compliance  with  the  Commission 
rules  and  forms  to  Richard  T.  Redfeam, 
Acting  Director,  Office  of  Information. 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission,  (Project  Number  3235- 
0260  and  3235-0292),  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  November  8,  1994. 
Margaret  H.  McFarland, 
Depu  ty  Secreta  ry. 
|FR  Doc.  94-28360  Filed  11-16-94;  8:45  am| 
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[Release  No.  34-34959;  File  No.  SR-CBOE- 
94-15] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  a  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  to  a  Proposed  Rule 
Change  Relating  to  Solicited 
Transactions 

November  9, 1994. 

I.  Introduction 

On  May  3. 1994.  the  Chicago  Board 
Options  Exchange,  hic.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposal  to  adopt 
a  new  Rule  6.9  that  would  regulate  the 
execution  of  "sohcited  orders";  would 
set  forth  specific  priority  principles 
applicable  to  such  orders;  and  would 
restrict  trading  by  members  and 
■  associated  persons  possessing 
knowledge  of  imminent  undisclosed 
solicited  transactions.  On  September  19, 
1994,  the  CBOE  filed  Amendment  No.  1 


to  its  proposal.'  The  proposed  rule 
change  was  published  for  comment  and 
appeared  in  the  Federal  Register  on  July 
I'A,  1994.''  One  comment  letter  was 
received  on  the  proposed  rule  change,"* 
to  which  the  CBOE  responded.^ 

II.  I>Bscription  of  the  Proposal 

The  purpose  of  the  CBOE's  proposal 
is  to  regulate  the  execution  of 
"solicited"  transactions  in  options,  i.e.. 
options  transactions  having  terms  that 
are  negotiated  prior  to  the  time  the 
orders  comprising  the  transaction  are 
exposed  to  the  trading  crowd  on  the 
CBOE  floor.^  The  proposed  rule  change 
also  restricts  trading  in  any  class  of  an 
option,  as  well  as  trading  in  the 
underlying  security  or  any  "related 
instrument,"'  by  CBOE  members  and 
their  associated  persons  who  have 
knowledge  of  an  imminent  solicited 
transaction  in  options  of  that  class.  This 
})rohibition  appfies  until  all  terms  are 
di.sclosed  to  the  trading  crowd  or  until 
exeoition  of  the  solicited  transaction 
cannot  reasonably  be  considered 
imminent  given  the  passage  of  time 
since  the  transaction  was  agreed  upon. 

Currently,  the  CBOE's  rules  are 
designed  to  promote  order  interaction  in 
an  open-cutcry  auction.  For  example. 
Rule  6.43  requires  bids  and  offers  to  be 
made  at  the  post  by  public  outcry,  and 
Rule  6.74  imposes  specific  order 


'  15  U.S.C.  78s(b)(l)  (1988). 
'  17  CFR  240.196-4  (1993). 


'  Arn-ndmenl  No.  1  to  the  CBOE's  proposal 
--irvps  10  maL.e  three  minor  revisions:  (1)  the  first 
paragraph  of  Proposed  Rule  6.9  is  amended  to  mak*> 
it  clear  thai  the  nile  includes  &olicilalion.s  by  floor 
brolker*  who  do  not  represent  an  original  order  tnit 
who  become  aware  of  the  original  order  when  it  is 
annour.red  in  the  trading  crowd  or  olhcrwise:  (2) 
Proposed  Interpretation  and  Policy  .04  is  revised  to 
reflect  that  only  paragraph  (a)  of  Rule  6.9  overrides 
ihe  Exchange's  crossing  rule.  Rule  6.74;  and  (3) 
Proposed  interpretation  and  Policy  .05  is  revised  by 
deli'iing  the  introductory  clause  and  adding  an 
example  to  make  it  clear  that  the  priority  of  an 
original  order  is  in  all  c^es  governed  by  the 
priority  principals  of  Rule  6.45.  See  letler  from 
Michael  L.  Meyer.  Schiff  Hardin  ft  Wsite.  to  Sharon 
M.  I.avrson.  Assistant  nirector.  Division  of  Martel 
Keguliilion,  Commission,  dated  September  IS.  1994 
(  ".\niendiiieol  No.  1"). 

•  See  Securities  Exchange  Act  Release  No.  34323 
(Inly  6. 1994).  59  FR  .15771. 

» S«e  letter  from  John  Davoli,  Gennral  Partner. 
O'CJiitaor  ft  Ascociates,  to  Margaret  H.  McFarland. 
Deputy  Secretary.  Conunission.  dated  .^ugust  2, 
1994  ("Comment  l-ettor "). 

'  See  letter  from  Joanne  Moffic-Silver,  Associate 
(rf-necal  Counsel  &  Chief  Enforcement  Attorney. 
CnOK.  to  Jonathan  Katz.  Secretary.  Commission, 
dated  September  16.  1994. 

'  Proposed  Rule  6.9  slates: 

A  member  or  member  organization  representing 
an  ord»r  respecting  an  option  trading  on  the 
bixchanj^e  (an  "original  order"),  including  a  spread. 
Lombination.  or  straddle  order  as  defined  in  Rule 
6.53  diul  a  stock -opt  ton  order  as  defined  in  Rule 
1.1(iil.may  solicit  a  member  or  memtier 
organization  or  i  non-memtjer  customer  or  t>roker- 
(t«alej  (the  "solicited  person")  to  transact  itv-person 
iir  by  onler  (a  ■"solicited  order")  with  the  original 
('fdet. 


exposure  requirements  on  floor  brokers 
seeking  to  cross  buy  orders  with  sell 
orders.  The  CBOE  belieses  that  if  the 
orders  that  comprise  a  solicited 
tran.saction  are  not  suitably  exposed  to 
the  order  interaction  process  on  the 
CBOE  floor,  the  execution  of  such 
orders  would  be  inconsistent  with  the 
open  auction  market  principles 
governing  the  execution  of  orders  on  the 
CBOE's  floor. 

Proposed  Rule  6.9  is  intended  to 
preserve  the  right  that  CBOE  members 
currently  enjoy  the  solicit  orders  in 
advance  of  submitting  a  proposed  trade 
to  the  crowd,  while  at  the  same  time 
assuring  that  original  orders  that  are  the 
.subject  of  a  solicitation  are  exposed  to 
the  auction  market  in  a  meaningful  way 
For  instance,  the  proposed  rule  change 
would  require  a  member  representing  an 
original  order  that  is  the  subject  of  a 
solicitation  to  disclose  the  terms  of  the 
original  ord«i  to  the  crowd  before  the 
original  order  can  be  executed. 

The  CBOE's  profxisal  establishes  a 
series  of  priority  principles  for  solicited 
transactions.  Priority  is  accorded 
depending  on  whether  the  original  order 
is  disclosed  throughout  the  solicitation 
period:  whether  the  solicited  order 
improves  the  best  bid  or  offer  in  the 
crowd;  and  whether  the  solicited  order 
matches  the  original  order's  limit.  Thus, 
when  the  original  order  is  disclosed  in 
advance  of  the  solicitation  and  the 
solicited  order  both  matches  the 
disclosed  original  order's  limit  and 
improves  the  market,  the  solicited  order 
has  priority  over  other  orders  in  the 
crowd  and  may  trade  with  the  original 
order  at  the  improved  bid  or  offered 
price,  subject  to  the  customer  limit 
order  book  priorities  set  forth  in  Rule 
6.45.  When  a  solicited  order  does  not 
match  the  original  order's  limit  and 
does  not  improve  the  market ,  however, 
it  does  not  have  priority  over  other  bids 
and  offers  represented  in  the  crowd 
even  if  the  original  order  was  disclosed 
to  the  crowd  for  the  full  solicitation 
period.  Under  the  proposal,  if  an 
original  order  is  not  disclosed  to  the 
crowd,  a  responsive  solicited  order  will 
not  have  priority  to  trade  with  the 
original  order  even  if  the  solicited  order 
improves  the  market;  instead,  in  that 
instance,  others  in  the  crowd  may  trade 
ahead  of  the  solicited  person  at  the 
improved  price,  subject  to  the  customer 
limit  order  priorities  in  CBOE  Rule  6.45. 

In  addition  to  requiring  disclosure  of 
original  orders  and  clarifying  the 
priority  principles  applicable  to 
solicited  transactions,  proposed  Rule 
6.9(e)  clarifies  that  it  is  inconsistent 
with  just  and  equitable  principles  of 
trade  for  any  member  or  associated 
person,  who  has  knowledge  of  all  the 


material  terms  ot  an  original  order  and 
a  solicited  order  that  matches  the 
original  order's  price,  to  enter  an  order 
to  buy  or  sell  an  option  of  the  same  class 
as  any  option  that  is  the  subject  of  the 
solicitation  prior  to  the  time  the  original 
order's  terms  are  disclosed  to  liie  <;rowd 
or  the  execution  of  the  soli(,ited 
transaction  can  no  longer  reasonably  be 
considered  imminent.  "This  prohibition 
would  extend  to  orders  to  buy  or  sell  the 
underlying  security  or  any  ""related 
instrument."  as  that  term  is  defined  in 
the  Rule.6  The  CBOE  has  stated  that  the 
purpose  of  these  measures  is  to  prevent 
members  and  associated  persons  from 
using  undisclosed  information  about 
imminent  solicited  option  transadions 
to  trade  the  relevant  option  or  any 
closely-related  instrument  in  advance  of 
persons  represented  in  the  relevant 
options  crowd.  Moreover,  the  CBOE 
believes  that  proposed  Rule  fi /? 
improves  the  CBOE's  auction  by 
clarifying  the  requirements  applicable  to 
solicited  transactions  and  by  enabling 
the  CBOE  to  initiate  enforcement 
proceedings  in  appropriate  cases  under 
specific  rules. 

III.  Comment  Letter 

The  Comment  I^etter"  concerning  the 
proposed  rule  change  addressed  two 
areas  of  concern.  First,  the  letter 
questions  whether  the  proposed  rule 
applies  to  those  market  makers  who  are 
continuously  present  in  a  trading 
crowd.  Second,  the  commcnfer  claims 
that  the  terminology  used  in  the 
proposed  rule  is  vague  and  undefined. 

Tne  commenter  claims  that  the 
CBOE's  proposed  rule  is  silent  with 
respect  to  its  applicability  to  market 
makers  continuously  prese  it  in  the 
trading  crowd.  Instead,  the  com.nienter 
claims  that  the  proposal  only 
specifically  addres,ses  those  situations 
where  a  market  maker  decides  to 
participate  in  a  solicitation  either  by 
order  or  by  appearing  in  person  in  the 
trading  crowd,  and  believes  the 
proposal  should  make  this  clear. 

The  commenter,  however,  is 
concerned  tiiat  if  the  proposed  rule 
imposes  solicitation-related  trading 
restrictions  on  market  makers  who  are 
physically  present  in  a  trading  crowd  on 
a  continual  basis,  this  would 
significantly  affect  such  market  makers' 


'An  order  to  bay  or  sell  a  "related  instrument" 
means,  in  reference  to  ao  index  option,  ar.  order  to 
buy  or  sell  secunties  comprising  ten  percent  or 
more  of  the  component  securities  in  the  index  or 
an  order  to  buy  or  sell  a  futures  contract  on  any 
economically  equivalent  index.  In  addition,  with 
respect  to  an  option  of  the  Standard  ft  Poor's  SOO 
Stock  Index,  an  option  on  the  Standard  ft  Poor's  100 
Stock  Index  is  a  related  ir«trument.  and  vire  versa. 
See  Proposed  CBOE  Rule  6.9(el. 

*  See  supra  note  5. 
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ability  to  fulfill  their  market  making 
functions  under  CBOE  rules.  According 
to  the  commenter,  such  an 
interpretation  conceivably  could 
preclude  any  number  of  market  makers 
in  a  given  trading  crowd  from  trading  in 
their  appointed  option  classes  for  an 
undetermined  amount  of  time  in 
instances  when  a  solicited  transaction 
never  matcriaUzes  into  an  actual  order 
in  a  trading  crowd. 

The  commenter  also  expressed 
concern  that  the  terminology  used  in  the 
CBOE's  proposal  is  vague  or  undefined, 
making  it  difficult  for  the  Exchange  to 
enforce  the  rule  consistently. 
Specifically,  the  commenter  t>elieves  the 
rule  should  define  what  comprises  "all 
of  the  material  terms"  of  an  order,  what 
establishes  an  order  as  "imminent,"  and 
the  length  of  time  that  trading 
restrictions  remain  in  effect  following  a 
solicitation. 

In  its  response,  the  CBOE  addresses 
each  of  the  commenter's  concerns.'" 
With  respect  to  the  commenter's 
concern  that  the  CBOE  proposal  ignores 
market  makers  continuously  present  in 
a  trading  crowd,  the  CBOE  states  that  for 
purposes  of  its  proposed  rule,  a 
member's  location  at  the  time  a 
solicitation  is  received  is  irrelevant.  The 
proposed  rule  appfies  to  all  members, 
including  market  makers,  whether  or 
not  continuously  present  in  a  trading 
crowd,  and  whether  or  not  present  in 
the  crowd  at  the  time  of  the  solicitation. 

As  for  the  commenter's  contention 
that  the  proposal's  reach  is  too  broad  if 
it  is  meant  to  apply  to  market  makers 
continuously  present  in  a  trading 
crowd,  the  CBOE  notes  that  the  only 
transactions  prohibited  by  its  proposed 
rule  are  those  that  are  based  on 
knowledge  of  the  terms  (which  requires 
knowledge  of  the  price  of  both  the 
original  and  responsive  solicited  order) 
of  an  imminent,  undisclosed  solicited 
transaction.  Thus,  general  solicitations 
of  interest  that  do  not  specify  all 
material  terms,  or  other  solicitations 
that  do  not  result  in  express  or  tacit 
agrenment  on  all  material  terms  of  a 
trade,  including  price,  do  not  give  rise 
to  trading  restrictions  under  the  rule. 
Further,  trades  not  based  on 
undisclosed  knowledge  of  a  solicitation 
are  not  restricted. 

Regarding  the  commenter's 
contention  that  the  terms  "material  " 
and  "imminent  "  as  used  in  the  proposal 
are  undefined  and  vague,  the  CBOE 
responds  that  similar  terms  and 
concepts  are  used  in  tho  regulatory 
i:irculars  of  the  CBOE  and  othor 
exchanges  prohibiting  front  running  of 


"Sr)'  loltiT  ffO.-Ti  JOiiMii'  .MofRt-SilviT.  •.upranotn 


block  transactions.  According  to  the 
CBOE,  many  of  the  principles  in  the 
proposed  rule  are  derived  from  the 
frontrunning  context,  where  compliance 
and  enforcement  has  not  been  difficult. 
Similarly,  the  CBOE  contents, 
compliance  and  enforcement  should  not 
be  difficult  in  the  context  of  solicited 
transactions. 

IV.  Discussion 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Sections  6(b)(5)  of  the  Act,  because  the 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

The  Commission  believes  that  it  is 
appropriate  to  permit  solicitation 
between  potential  buyers  and  potential 
sellers  of  options  in  advance  of  the  time 
they  send  actual  orders  to  the  trading 
crowd  on  the  Exchange.  Complex 
options  orders,  such  as  spreads, 
straddles,  and  combination  orders,  as 
well  as  stock-option  orders  and  large- 
sized  orders,  often  require  the  "advance 
shopping"  that  is  characteristic  of  a 
solicited  transaction.  Therefore,  the 
Commission  agrees  with  the  CBOE  that 
such  interactions  between  buyers  and 
sellers  and  the  resulting  solicited 
transactions  can  enhance  liquidity  and 
depth  at  the  CBOE  by  bringing  orders  to 
the  floor  that  might  otherwise  be 
difficult  to  effect. 

Nevertheless,  because  solicited 
transactions  may  entail  individualized 
negotiation,  the  orders  that  comprise  a 
solicited  transaction  may  not  adequately 
be  exposed  to  the  floor  auction. 
Consequently,  the  crowd  may  not  have 
sufficient  time  to  digest  and  react  to 
those  orders'  terms,  causing  the  parties 
to  a  solicited  transaction  to  preempt  the 
crowd  by  executing  it  at  the  pre- 
negotiated  price. 

The  Commission  believes  that  the 
CBOE's  proposal  strikes  the  proper 
balance  of  allowing  members  to  solicit, 
in  advance,  the  other  side  of  an  order, 
while  ensuring  at  the  same  time  that  the 
order  will  be  exposed  to  the  trading 
crowd  consistent  with  auction  market 
principles.  The  proposal  encourages 
disclosure  of  an  original  order  to  tho 
trading  crowd  by  making  the  priority  of 
a  solicited  order  dependent  upon  the 
degree  of  disclosure  to  the  crowd,  and 
upon  whether  the  order  improves  the 


market.*'  Such  disclosure  gives 
members  of  the  trading  crowd  the 
opportunity  to  participate  in  all 
transactions,  including  solicited 
transactions,  and  should  ensure  that 
customer  orders  receive  the  best  price 
available  on  the  CBOE  floor.  At  the 
same  time,  the  CBOE's  proposal  will 
enable  members  to  search  for  contra- 
side  interest  for  orders  that  will 
ultimately  be  brought  down  to  the  CBOE 
floor,  thereby  enhancing  depth  and 
liquidity  on  the  CBOE  floor. 

Absent  the  proposal,  the  only 
guidelines  concerning  solicited 
transactions  are  contained  in  a  1988 
memorandum  to  the  CBOE's 
membership.'^  The  lack  of  codified 
Exchange  rules  governing  such  activity 
could  cause  uncertainty  and  hinder 
soHcitation  of  additional  trading 
interest.  The  Exchange's  proposal 
introduces  clear  rules  applicable  to 
solicited  transactions,  and  strengthens 
the  ability  of  the  Exchange  to  ensure 
that  customer  orders  receive  full 
consideration  by  the  trading  crowd.  In 
addition,  the  proposed  rule  change  will 
enable  the  Exchange  to  monitor  more 
effectively  transactions  where  orders 
have  been  solicited  outside  the  trading 
crowd,  and  should  ensure  that 
transactions  involving  solicitation  will 
be  executed  consistent  with  auction 
market  principles. 

The  Commission  also  believes  that  the 
commenter's  concerns  have  been 
adequately  addressed.  In  this  regard,  the 
Commission  believes  that  it  is 
appropriate  for  the  CBOE  to  prohibit,  as 
inconsistent  with  just  and  equitable 
principles  of  trade,  transactions  by 
members  based  on  the  knowledge  of 
imminent  undisclosed  solicited 
transactions,  irrespective  of  a  member's 
location  in  or  out  of  the  trading  crowd 
at  the  time  of  the  solicitation.  Without 
this  prohibition,  such  trading  can 
threaten  the  integrity  of  the  auction 
market  or  disadvantage  unwittingly 
other  market  participants. 

Although  the  Commission  recognizes 
that  the  trading  restrictions  may  prevent 
a  market  maker  from  conducting  certain 
transactions  while  in  the  crowd,  we  do 
not  believe  the  proposal  inhibits  CBOE 
market  makers  from  fulfilling  their 
market  making  functions.  The  trading 


' '  As  noted  above,  the  priority  principles  sot  .'orlh 
in  the  proposal  are  subject  to  customer  limit  order 
priorities  in  CBOE  Rule  6.45. 

'- Spp  Memorandum  from  Market  Performance 
Committee  regarding  Prior  Knowledge  of  Orders/ 
Rule  8.1  (Requiremen!  that  market  maker 
lra.ns,ii:tions/ordcr  be  initiated  from  the  trading 
floor),  dated  January  20.  1988  (describing,  amons 
other  things,  situations  in  which  it  may  bo 
appropriate  for  a  member  representing  an  order  to 
solicit  buying  or  selling  interest  for  the  opposite 
side  of  the  order). 


restrictions  only  will  apply  if  the 
member  has  knowledge  of  all  material 
terms  and  conditions,  including  the 
price  of  both  sides  of  the  trade,  of  an 
imminent  undisclosed  solicited 
transaction.  General  solicitations  will 
not  give  rise  to  trading  restrictions 
under  the  proposal.  Moreover,  market 
maker  trades  not  based  on  undisclosed 
knowledge  of  the  terms  of  a  solicited 
transaction  are  not  restricted.  Thus,  a 
market  maker  only  will  be  subject  to 
trading  restrictions  when  he  or  she 
trades  based  on  the  information 
regarding  an  imminent  transaction  that 
is  not  disclosed  to  the  trading  crowd.  It 
is  reasonable  for  the  CBOE  to  conclude 
that  transactions  effected  under  such 
circumstances  are  inconsistent  with 
market  making  obligations,  and  should 
be  restricted.  Accordingly,  the 
Commission  believes  that  market 
makers  will  still  be  able  to  perform  their 
functions  fully,  and  will  be  expected  to 
do  so,  notwithstanding  the  trading 
restrictions  imposed  under  the  rule. 
Finally,  regarding  the  commenter's 
concerns  that  the  terms  in  the  CBOE's 
proposed  rule  are  vague,  the 
Commission  agrees  with  the  CBOE  that, 
although  subject  to  interpretation,  when 
used  in  other  contexts  these  terms  have 
not  posed  a  problem  for  the  Exchange  or 
the  Commission. 

In  summary,  the  Commission  believes 
that  the  CBOE  proposal  is  a  reasonable 
approach  to  ensure  that  solicited, 
prenegotiated  orders  are  not  "hidden" 
from  interaction  with  the  auction 
market.  Such  orders  should  be  exposed 
to  the  trading  crowd  to  ensure  that  the 
best  price  av£ulable  is  obtained.  At  the 
same  time,  the  proposal  will  still 
provide  market  participants  with 
flexibility  to  search  for  interest  for 
unusual  or  complex  orders.  By  setting 
forth  a  set  of  priority  principles,  subject 
to  the  priorities  granted  to  the  customer 
limit  order  book,  to  encourage 
disclosure  of  solicited  orders,  and  by 
prohibiting  market  participants  from 
trading  ahead  of  others  based  on 
undisclosed  knowledge  of  solicited 
orders,  the  proposal  should  benefit 
market  participants  and  ensure  investor 
protection  consistent  with  Section 
6(b)(5)  of  the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
effects  three  minor  revisions  to  the 
CBOE's  proposal.  First,  paragraph  one  of 
Proposed  Rule  6.9  is  amended  to  make 
it  clear  that  the  rule  includes 
solicitations  by  floor  brokers  who  do  not 
represent  such  an  original  order  but 


who  t)ecome  aware  of  the  original  order 
when  it  is  announced  in  the  trading 
crowd  or  otherwise.  Second.  Proposed 
Interpretation  and  Policy  .04  is  revised 
to  reflect  that  only  paragraph  (a)  of  Rule 
6.9  overrides  the  Exchange's  crossing 
rule.  CBOE  Rule  6.74.  Third.  Proposed 
Interpretation  aad  Policy  .05  is  revised 
by  deleting  the  introductory  clause  and 
adding  an  example  to  make  it  clear  that 
the  priority  of  an  original  order  is  in  all 
cases  governed  by  the  priority 
principals  of  Rule  6.45. 

The  Commission  believes  that 
Amendment  No.  1  strengthens  the 
Exchange's  proposal  by  refining  some  of 
the  language  used  in  its  proposed  rule. 
Moreover,  these  changes  do  not  affect 
the  substance  of  the  Exchange's 
proposal.  Accordingly,  the  Commission 
believes  the  Amendment  raises  no  new 
or  unique  regulatory  issues.  Therefore, 
the  Commission  believes  it  is  consistent 
vdth  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
proposal  on  an  accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1 .  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
fifing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-94- 
15  and  should  be  submitted  by  [insert 
date  21  days  from  date  of  publication]. 

VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act,  and,  in 
particular.  Section  6  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'a  that  the 


proposed  rule  change  (File  No.  SR- 
CBOE-94-15),  as  amended,  is  approved. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  94-28451  Filed  11-16-94;  8:45  am) 
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Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
Proposed  Rule  Change  Establishing 
Additional  Requirements  Applicable  to 
Participants 

November  9, 1994. 

On  June  27, 1994,  the  MBS  Clearing 
Corporation  ("MBS")  filed  with  the 
SecLirities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBS-94-04)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  The 
proposed  rule  change  establishes 
additional  requirements  in  MBS's  rules 
applicable  to  participants.  The 
Commission  pubfished  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  August  1, 1994.^  On 
November  7, 1994,  MBS  filed 
Amendment  No.  1  to  the  proposed  rule 
change.'  The  amendment  was  technical 
in  nature  and  did  not  require 
republication  of  notice  of  filing.  No 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  establishes 
additional  requirements  in  MBS's  rules 
applicable  to  participants.  Specifically, 
MBS  is  adding  a  new  Section  13  to 
Article  III,  Rule  1  ("Requirements 
Applicable  to  participants")  of  MBS's 
rules.  New  Section  13  requires  that  all 
participants  prepare  and  maintain  all 
required  financial  and  other  reports  and 
a  general  ledger  chart  of  accounts  in 
English  and  in  U.S.  dollars,  ensure  the 
availability  of  an  individual  fluent  in 
English  and  knowledgeable  in  securities 


>M5  U.S.C.  78s(b)(2)  (1988). 


'M7CFR200.30-3(a)fl2l(1993). 

'  15  U.S.C.  §78s(b)il)  (1988). 

'Securities  Exchange  .\li  Release  ^  i.  34438  (July 
25,  1994),  59  FR  38997. 

'  Amendment  No.  1  modified  the  filing  by 
ciarifying.that  the  additional  requirements  in  MBS's 
rules  apply  to  all  participants  and  not.  as  originally 
proposed,  only  to  participants  that  are  organized 
under  the  laws  of  a  foreign  country.  Letter  from 
David  T.  Rusoff,  Foley  &  Lardner.  to  Ari  Burstein. 
Attorney,  Division  of  Market  Regulation, 
Commission  (November  7.  1994). 
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and  financial  matters  to  assist 
representatives  of  MBS,  and  satisfy  the 
financial  net  worth  requirements  in 
MBS's  rules  computed  in  accordance 
with  generally  accepted  U.S.  accounting 
principals.  In  addition,  new  Section  13 
requires  that  all  participants  maintain 
an  agent  located  in  the  U.S.  for  service 
of  process  and  maintain  an  office  or 
agent  located  in  the  U.S.  that  can 
adequately  address  all  purchase  and 
sales,  margin  compliance,  clearance, 
and  cash  settlement  functions  for  the 
participant.  Section  13  explicitly  sets 
forth  that  these  requirements  are  in 
addition  to  all  other  requirements 
applicable  to  MBS  participants. 

n.  Discussion 

The  Commission  believes  that  MBS's 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  *  and  in 
particular  with  Sections  17A(b)(3)  (A) 
and  (F)  of  the  Act.»  Sections  17A(b)(3) 
(A)  and  (F)  require,  among  other  things, 
that  the  niles  of  a  clearing  agency  be 
designed  to  assiire  the  safeguarding  of 
seciirities  and  funds  within  its 
possession  or  control  or  for  which  it  is 
responsible.  The  Commission  belie\'es 
that  MBS's  proposal  to  establish 
additional  requirements  in  MBS's  rules 
applicable  to  participants  is  consistent 
with  this  obligation. 

Under  the  proposed  rule  change,  all 
MBS  participants  now  will  be  required 
to  satisfy  their  financial  and  reporting 
obligations  in  a  manner  which  will 
better  facilitate  MBS's  oversight  of 
participants.  For  example,  a  participant 
now  will  be  explicitly  required  to  satisfy 
the  financial  net  worth  requirements  in 
MBS's  rules  computed  in  accordance 
with  generally  accepted  U.S.  accounting 

{ principals  and  maintain  an  entity 
ocated  in  the  U.S.  to  tend  to  certain 
securities  matters  related  to  MBS. 

The  Commission  believes  that  the 
additional  requirements  applicable  to 
all  participants  should  facilitate  MBS's 
monitoring  of  the  communications  with 
participants  and  should  help  ensure  that 
participants  comply  vvith  all 
requirements  in  MBS's  rules.  As  a 
result,  MBS  should  be  better  able  to 
reduce  its  risk  exposure  and 
consflquently  should  be  better  able  to 
fulfill  its  safoguarding  obligations. 

III.  Conclusion 

On  the  basis  of  the  forv'^oing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
therpundftr. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.o  that  the 
proposed  rule  change  (File  No.  SR- 
MBS-94-04)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'  • 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-28361  Filed  11-16-94;  8:45  am) 
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November  9, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ('SEC*). 

ACTION:  Notice  of  Apphcation  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  The  Chase  Manhattan  Bank, 
N.A.  ("Chase"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  section  17(f)  of  the  Act. 
SUMIMARY  OF  APPUCATION:  Chase  seeks  an 
order  to  enable  it  to  maintain  foreign 
securities  and  other  assets  of  United 
States  registered  investment  companies 
for  which  Chase  serves  as  custodian  or 
subcustodian  in  the  custody  of  The 
Chase  Manhattan  Bank  Mexico,  S.A. 
("Chase-Mexico,  S.A.  ("Chase-Mexico"). 
FlUNG  date:  The  application  was  filed 
on  October  14, 1994.  Coimsol  for  Chase 
has  undertaken  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  incorporated  herein. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  \mless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  2, 1994,  and  should  bo 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  naturo 
of  the  wTiter's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
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addresses:  Secretary,  SEC,  450  Fifth 
Street,  NVV.,  Washington,  DC  20549. 
Applicant,  c/o  Daniel  L.  Goelzer,  Esq., 
Baker  &  McKenzie,  815  Connecticut 
Avenue,  NVV.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT:  H.R 
Hallock,  Jr.,  at  (202)  942-0564  or  Barry 
D.  Miller,  Senior  Special  Counsel,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INF0R1MATI0N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations  and  Legal 
Analysis 

1.  Chase  requests  exemptive  relief  for 
itself,  any  management  investment 
company  registered  under  the  Act.  other 
than  an  investment  company  registered 
under  section  7(d)  of  the  Act  (a  "U.S. 
Investment  Company"),  and  any 
custodian  for  a  U.S.  Investment 
Company  from  section  17(f)  of  the  Act. 
The  requested  exemption  would  let 
Chase,  such  U.S.  Investment  Company 
and  such  custodian  maintain  foreign 
securities,  cash,  and  cash  equivalents 
(collectively,  "Assets")  in  the  custody  of 
Chase-Mexico,  an  indirect  subsidiary  of 
Chase  located  in  Mexico.  For  purposes 
of  the  application,  the  term  "foreign 
securities"  includes  (a)  securities  issued 
and  sold  primarily  outside  the  United 
States  by  a  foreign  government,  a 
national  of  any  foreign  country,  or  a 
corporation  or  other  organization 
incorporated  or  organized  under  the 
laws  of  any  foreign  country,  and  (b) 
securities  issued  or  guaranteed  by  the 
Government  of  the  United  States  or  by 
any  state  or  any  political  subdivision 
thereof  or  by  any  agency  thereof  or  by 
any  entity  organized  under  the  laws  of 
the  United  States  or  of  any  state  thereof 
which  have  been  issued  and  sold 
primarily  outside  of  the  United  States. 

2.  Section  17(f)  of  the  Act  requires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities.  Rule  17f-5  under 
the  Act  expands  the  group  of  entities 
located  outside  the  United  States  that 
are  permitted  to  ser\'e  as  custodians  for 
the  Assets  of  registered  management 
investment  companies.  Rule  17f-5 
defines  the  term  "Eligible  Foreign 
Custodian"  to  include  a  majority-owned 
direct  or  indirect  subsidiary  of  a 
quahfied  U.S.  bank-holding  company 
that  is  incorporated  or  organized  under 
the  tews  of  a  country  other  than  the 
United  States  and  that  has  shareholders' 


equity  in  excess  of  $100,000,000  (U.S.  $ 
equivalent  or  U.S.  $)  as  of  the  close  of 
its  most  recently  completed  fiscal  year. 
The  rule  defines  the  term  "Qualified 
U.S.  Bank"  to  include  a  banking 
institution  organized  under  the  laws  of 
the  United  States  that  has  an  aggregate 
capital,  surplus  and  imdivided  profit  of 
not  less  than  5500,000. 

3.  Chase  is  a  national  banking 
association  and  isTegulated  as  such  by 
the  Comptroller  of  the  Currency  under 
the  National  Bank  Act.  At  December  31, 
1993,  Chase  had  shareholders'  equity  in 
excess  of  56. 4  billion.  Thus,  Chase  is  a 
"Qualified  U.S.  Bank"  under  the 
requirements  of  rule  17f-5,  since  it  is  a 
banking  institution  organized  under  the 
laws  of  the  United  States,  and  it  has 
aggregate  capital,  surplus  and  undivided 
profit  substantially  in  excess  of  the 
5500,000  minimum  required  by  the  rule. 

4.  Chase  is  a  subsidiary  of  The  Chase 
Manhattan  Corporation,  a  Delaware 
company  that  provides  financial 
services  throughout  the  world.  Through 
its  Global  Securities  Services  division 
("GSS"),  Chase  provides  custody  and 
related  services  to  global  institutional 
investors,  including  U.S.  mutual  funds. 
GSS  currently  has  over  51.300  trillion  in 
assets  under  custody  at  various 
locations  throughout  the  world, 
including  its  branches  and  subsidiaries 
in  approximately  50  countries. 

5 .  Chase  currently  operates  a 
representative  office  in  Mexico  and  has 
custodian  accounts  at  a  Me.xican  bank    - 
and  Meixco's  central  securities 
depositary.  As  a  result  of  the 
implementation  of  the  North  American 
Free  Trade  Agreement.  Chase  wishes  to 
consolidate  its  activities  in  Mexico  with 
the  establishment  of  Chase-Mexico, 
which  it  anticipates  will  be 
incorporated  in  Mexico  on  or  around 
November  1, 1994.  Chase-Meixco  will 
be  a  wholly-owned  indirect  subsidiary 
of  Chase  engaged  in  the  business  of 
commercial  banking  in  Me.xico.  and  will 
be  supervised  by  the  National  Banking 
Commission  under  the  Banking  l>aw. 
Chase  intends  to  transfer  its  current 
custody  operations  in  Me.xico  to  Chase- 
Me.xico  upon  receipt  of  the  requested 
exemptive  order. 

6.  Chase-Mexico  will  satisfy  the 
requirements  of  rule  17f-5  insofar  as  it 
will  be  a  majority-owned  indirect 
subsidiary  of  a  Qualif>'ing  U.S.  Bank 
and  will  be  incorporated  and  organized 
under  the  laws  of  Mexico.  Chase-Mexico 
will  not.  however,  meet  the  SlOO 
million  minimum  shareholders'  equity 
requirement  of  rule  17f-5.  Accordingly. 
Chase-Mexico  will  not  qualify  as  an 

■  Eligible  Foreign  Custodian"  under  the 
rule  and.  absent  exemptive  relief,  could 


not  serve  as  custodian  for  the  Assets  of 
U.S.  Investment  Companies. 

7.  Where  custody  services  are 
required  in  Mexico,  Chase  will  hold  the 
Assets  of  U.S.  Investment  Companies  as 
custodian  or  subcustodian  and  will 
deposit  (or  cause  or  permit  the  deposit 
of)  the  Assets  with  Chase-Mexico  in 
accordance  with  the  arrangements 
described  in  the  conditions  below. 
Before  permitting  Chase-Mexico  to  act 
as  a  custodian  for  U.S.  Investment 
Company  Assets,  Chase  will  assure  that 
Chase-Mexico  is  capable  and  well- 
qualified  to  provide  custody  and 
subcustody  ser\ices  to  Chase,  U.S. 
Investment  Companies,  and  custodians 
for  U.S.  Investment  Companies.  Under 
the  proposed  foreign  custody 
arrangements,  the  protection  afforded 
the  Assets  of  U.S.  Investment 
Companies  held  by  Chase-Mexico 
would  not  be  diminished  from  the 
protection  afforded  by  rule  17f-5. 

Applicant's  Conditions 

Chase  agrees  that  any  order  of  the  SEC 
granting  the  requested  relief  my  be 
conditioned  upon  the  following: 

1 .  The  foreign  custody  arrangements 
proposed  regarding  Chase-Mexico  will 
satisfy  the  requirements  of  rule  17f-5  in 
all  respects  other  than  Chase-Mexico's 
level  of  shareholders'  equity. 

2.  Chase  will  deposit  Assets  with 
Chase-Mexico  only  in  accordance  with 
the  Custody  Agreement  and  the 
Subcustody  Agreement  described  in  (a) 
and  (b)  below.  The  Custody  and 
Subcustody  Agreements  will  remain  in 
effect  at  all  times  during  which  Chase- 
Mexico  fails  to  satisfy  all  the 
reouirements  of  the  rule. 

(a)  The  Custody  Agreement  will  be 
between  Chase  and  the  U.S.  Investment 
Company  (or  its  custodian).  In  that 
agreement,  Chase  will  undertake  to 
provide  custody  or  subcustody  services, 
and  the  U.S.  Investment  Company  (or  its 
custodian)  will  authorize  Chase  to 
delegate  to  Chase-Mexico  such  of 
Chase's  duties  and  obligations  as  will  be 
necessary  to  permit  Chase-Mexico  to 
hold  in  custody  the  Mexican  Assets  of 
U.S.  Investment  Companies.  The 
Custody  Agreement  will  further  provide 
that  the  delegation  by  Chase  to  Chase- 
Mexico  will  not  relieve  Chase  of  any 
responsibility  to  the  U.S.  Investment 
Company  or  its  custodian  for  any  less 
due  to  such  delegation,  and  that  Chase 
will  be  liable  for  any  loss  or  claim 
arising  out  of  or  in  connection  with  the 
performance  by  Chase-Mexico  of  the 
custody  services  to  the  same  extent  as 

if  Chase  had  itself  provided  the  custody 
ser\  ices  under  the  Custody  Agreement. 

(b)  A  Subcustody  ;\greement  will  be 
executed  by  Chase  and  Chase-Mexico. 


Pursuant  to  this  agreement.  Chase  will 
delegate  to  Chase-Mexico  such  of 
Chase's  duties  and  obligations  as  would 
be  necessary  to  permit  Chase-Mexico  to 
hold  Assets  in  custody  in  Mexico.  The 
Subcustody  Agreement  will  exphcitly 
provide  that  (i)  Chase-Mexico  is  acting 
as  a  foreign  custodian  for  Assets  that 
belong  to  a  U.S.  Investment  Company 
pursuant  to  the  terms  of  an  exemptive 
order  issued  by  the  SEC  and  (ii)  the  U.S. 
Investment  Company  or  its  custodian 
(as  the  case  may  be)  that  has  entered 
into  a  Custody  Agreement  will  be 
entitled  to  enforce  the  terms  of  the 
Subcustody  Agreement  and  can  seek 
relief  directly  against  Chase-Mexico. 
The  Sut)custody  Agreement  will  provide 
that  it  will  be  governed  by  New  York 
law. 

3.  Chase  currently  satisfies  and  will 
continue  to  satisfy  the  Qualified  U.S. 
Bank  requirement  set  forth  in  rule  17f- 
5(c)(3). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  94-28362  Filed  11-16-94:  8:45  am] 
BILUNG  CODE  8010-01 -M 

[Rel.  No.  10-20695;  812-9108] 

Portico  Funds,  Inc.,  et  al.;  Notice  of 
Application 

November  10.  1994 
AGENCY:  Securities  and  E.xchange 
Commission  ("SEC").  1 

ACTION:  Notice  of  .Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Portico  Funds.  Inc.  (the 
"Fund"),  Firstar  Investment  Research  & 
Management  Company  ("FIRMCO"). 
and  Sunstone  Financial  Group,  Inc. 
("Sun^itonc ").  • 

RELEV.4NT  ACT  SECTIONS:  E.xemption  , 

requested  under  section  6(c)  of  the  Act      ' 
from  sections  2(a)(32).  2(a)(35).  18(tl, 
18(g),  18!i).  22(c).  and  22(d)  of  the  Act 
and  rule  22c-l  thereunder. 
SU-MMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  the  Fund  to 
issue  multiple  classes  of  shares 
represeniiiig  interests  in  the  same 
portfolio  of  securities  and  assess  a 
contingent  deferred  sales  charge  on 
redemptions  of  shares. 
FILING  DATES:  The  application  was  filed 
on  July  8.  1994,  and  amended  on 
September  14.  1994,  and  November  10. 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  5, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants,  the  Fund,  615  East 
Michigan  Street.  P.O.  Box  3011. 
Milwaukee.  WI  53201-3011;  FIRMCO, 
Firstar  Center,  777  East  Wisconsin  Ave., 
18th  Floor.  Milwaukee,  WI  53202;  and 
Sunstone.  207  East  Buffalo  St.,  Suite 
400.  Milwaukee,  WI  53202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572.  or  C.  David  Messman.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations  « 

1.  The  Fund  is  a  open-end 
management  investment  company.  The 
Fund  consists  of  multiple  investment 
portfolios  or  series,  each  of  which  has 
separate  investment  objectives  and 
policies.  FIRMCO  serves  as  the  Fund's 
investment  adviser  and  Sunstone  ser\  es 
as  the  distributor. 

2.  Applicants  request  that  any  relief 
granted  also  apply  to  other  open-end 
management  investment  companies  for 
which  FIRMCO  or  any  person 
controlling,  controlled  by,  or  under 
comm>  .1  control  with  FIRMCO  acts  in 
the  future  as  investment  adviser 
(collectively,  with  the  Fund,  the 
"Companies"). 

3.  Under  the  current  distribution 
arrangements,  shares  of  each  of  the 
Funds  portfolios  are  offered  to  investors 
without  a  sales  charge.  Some  portfolios 
are,  however,  subject  to  a  purchase 
adjustment  fee  of  up  to  .50%.  This  fee 

is  imposed  at  the  Ume  of  purchase  to 
prevent  a  portfoUo  from  being  adversely 
affected  by  the  transaction  costs 
associated  with  share  purchases.  It  is 
anticipated  that  this  fee  will  be 


discontinued  alter  the  requested  order  is 
granted. 

4.  Applicants  propose  that  each 
Company  be  permitted  to  offer  an 
unlimited  number  of  classes  of  shares. 
Classes  of  shares  may  be  offered  in 
connection  with  a  plan  or  plans  adopted 
pursuant  to  rule  12b-l  under  the  Act 
(the  "Distribution  Plan")  and/or  in 
connection  with  a  non-rule  12b-l 
administrative  plan  (the 
"Administrative  Services  Plan."  and. 
collectively  with  the  Distribution  Plan, 
the  "Plans").  Services  under  the  Plans 
may  be  provided  by  a  Company's 
distributor  and/or  administrator,  or  by 
organizations  that  have  entered  into 
agreements  (collectively,  "Plan 
Agreements")  with  the  Company,  its 
distributor,  or  it  administrator 
concerning  the  provision  of  services  to 
the  organization's  clients  who  may  be 
the  record  or  beneficial  owners  of  shares 
of  a  particular  class.  The  Companies 
also  may  offer  classes  of  shares  that 
would  be  subject  to  front-end  sales 
loads  and/or  CDSCs.  The  sum  of  any 
front-end  load,  asset  based  sales  charge, 
and  CDSC  paid  by  a  shareholder  for  a 
single  investment  will  not  exceed  the 
maximum  sales  charge  provided  for  in 
article  III,  section  26  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"). 

5.  Expenses  of  a  Company  that  could 
not  be  attributed  directly  to  any  one 
portfolio  would  be  allocated  to  each 
portfolio  based  on  the  relative  net  assets 
of  the  portfoho  or  as  otherwise 
determined  under  the  supervision  of  its 
directors  ("Company  Expenses"). 
Expenses  attributable  to  a  portfolio  but 
not  to  a  particular  class  would  be 
allocated  on  the  basis  of  the  relative  net 
asset  value  of  the  respective  classes  in 
the  portfolio  ("Portfolio  Expenses"). 
Each  class  will  bear  certain  expenses 
attributable  specifically  to  such  class,  as 
set  forth  in  condition  1  ("Class 
Expenses").  The  net  asset  value  of  all 
shares  of  a  portfolio  would  be  computed 
on  the  same  days  and  at  the  same  times. 

6.  FIRMCO  or  another  ser\'ice 
contractor  may  choose  to  reimburse  or 
v^ive  Class  Expenses  on  certain  classes 
on  a  voluntary,  temporary  basis.  The 
amount  of  Class  Expenses  waived  or 
reimbursed  may  vary  from  class  to  class. 
Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  are 
expected  to  vary  from  one  class  to 
another.  Applicants  believe  that  it  is 
acceptable  and  consistent  with 
shareholder  expectations  to  reimburse 
or  waive  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
portfolio. 

7.  In  addition.  FIRMCO  or  another 
service  contractor  may  waive  or 


reimburse  Company  Expenses  and/or 
Portfoho  Expenses  (with  or  without  a 
waiver  or  reimbursement  of  Class 
Expenses)  but  only  if  the  same 
proportionate  amount  of  Company 
Expenses  and/ or  Portfolio  Expenses  are 
waived  or  reimbursed  for  each  class. 
Thus,  any  Company  Expenses  and/or 
Portfolio  Expenses  that  are  waived  or 
reimbursed  would  be  credited  to  each 
class  of  a  portfolio  according  to  the 
relative  net  assets  of  the  classes. 
Company  Expenses  and  Portfolio 
Expenses  apply  equally  to  all  classes  of 
a  given  portfolio.  Accordingly,  it  may 
not  be  appropriate  to  waive  or 
reimburse  Company  Expenses  or 
Portfolio  Expenses  at  different  levels  for 
different  classes  of  the  same  portfolio. 

8.  Applicants  propose  that  share 
exchange  privileges  may  be  available  to 
shareholders  to  permit  (a)  the  exchange 
of  shares  of  one  portfolio  for  shares  of 
another  portfolio,  (b)  the  exchange  of 
shares  of  an  equity  portfolio  or  a  fixed 
income  portfolio  for  shares  of  a  money 
market  portfolio  (or  vice  versa),  and/or 
(c)  the  exchange  of  shares  of  one  class 
of  a  portfolio  for  shares  of  another  class 
of  the  same  portfolio.  Any  exchange  of 
shares  will  comply  with  rule  lla-3 
under  the  Act. 

9.  Shares  of  some  classes  of  shares 
subject  to  a  CDSC  ("Convertible  CDSC 
Shares")  could  automatically  convert 
into  shares  of  non-CDSC  shares  ("Non- 
CDSC  Shares'")  after  a  prescribed  period 
following  the  purchase  of  Convertible 
CDSC  Shares.  Shares  acquired  through 
the  reinvestment  of  dividends  and  other 
distributions  paid  with  respect  to 
Cnvertible  CDSC  Shares  will  also  be 
Convertible  CDSC  Shares.  These  shares 
will  convert  to  Non-CDSC  Shares  on  the 
earlier  of  a  prescribed  period  following 
the  date  of  such  reinvestment  or  the 
conversion  date  of  the  most  recently 
purchased  Convertible  Shares  which 
were  not  acquired  through  the 
reinvestment  of  dividends  or  other 
distributions. 

10.  Applicants  also  request  an 
exemption  to  permit  the  Companies  to 
impose  a  CDSC  on  redemptions  of 
shares  of  the  Company,  and  to  waive  tht; 
CDSC  under  certain  circumstances.  No 
CDSC  will  be  imposed  on  an  amount 
that  represents  an  increase  in  the 
shareholder's  account  resulting  from 
capital  appreciation,  on  shares  acquired 
through  the  reinvestment  of  income 
dividends  or  capital  gain  distributions. 
or  on  those  shares  purchased  more  than 
a  specified  period  prior  to  redemption. 
In  determining  whether  a  CDSC  would 
be  payable,  it  would  be  assumed  that 
shares,  or  amounts  representing  shares, 
that  are  not  subject  to  a  CDSC  would  1h? 
redeemed  first  and  other  shares  or 
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amounts  would  be  redeemed  in  the 
other  purchased.  No  CDSC  will  be 
imposed  on  shares  purchased  before  the 
effective  date  of  the  requested  order. 

11.  AppUcants  also  request  relief  to 
permit  each  Fund  to  waive  or  reduce  the 
CDSC  in  certain  circumstances.  Any 
waiver  or  reduction  will  comply  with 
the  conditions  in  paragraphs  (a)  through 
(d)  of  rule  22d-l  of  the  Act. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  18(f)(1).  18(g).  and  18(i)  of  the 
Act  to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities.  Applicants 
believe  that  by  implementing  the 
multiple  class  distribution  system,  the 
Company  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  provide 
a  broad  array  of  services  without 
assuming  excessive  accounting  and 
booldLeeping  costs.  Applicants  also 
beheve  that  the  proposed  allocation  of 
expenses  and  voting  rights  in  the 
manner  described  above  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35),  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and,  under  certain 
circmnstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
believe  that  their  request  to  permit  the 
CDSC  arrangement  would  permit 
shareholders  the  option  of  having  more 
investment  dollars  working  for  them 
from  the  time  of  their  share  purchases 
than  if  they  chose  a  class  with  a  front- 
end  sales  load. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Conunibsion  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  one  portfolio  of  a  Company, 
and  will  be  identical  in  all  respects, 
except  as  set  forth  below.  The  only 
differences  between  the  classes  of  shares 
f)f  the  same  portfoho  will  relate  solely 
to:  (a)  the  impact  of  (i)  expenses 
assessed  to  a  class  pursuant  to  a  Plan, 
(ii)  other  Class  Expenses  which  would 
be  limited  to  (A)  transfer  agency  fees 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class  of  shares. 
(B)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholder  of  a  class,  (C)  blue  sky 
registration  fees  incurred  by  a  class  of 
shares.  (D)  SEC  registration  fees 
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incurred  by  a  class  of  shares,  (E)  the 
expense  of  administrative  personnel  and 
services  as  required  to  support  the 
shareholders  of  a  specific  class,  (F) 
litigation  or  other  legal  expenses  or 
audit  or  other  accounting  expenses 
relating  solely  to  one  class  of  shares, 
and  (G)  directors'  fees  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  and  (iii)  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  and  which  are  approved  by  the 
SEC  pursuant  to  an  amended  order  (b) 
the  fact  that  the  classes  will  vote 
separately  with  respect  to  a  portfolio's 
Plans  anfi  any  other  matter  submitted  to 
shareholders  relating  to  Class  Expenses, 
except  as  provided  in  condition  17 
below;  (c)  the  different  exchange 
privileges  of  the  classes  of  shares;  (d) 
the  designation  of  each  class  of  shares 
of  a  portfolio;  and/or  (e)  certain 
conversion  features  offered  by  some  of 
the  classes. 

2.  The  board  of  directors  of  a 
Company,  including  a  majority  of  the 
independent  directors,  will  approve  the 
multiclass  distribution  system.  The 
minutes  of  the  meetings  of  the  directors 
regarding  the  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  a  multi-class 
system  will  reflect  in  detail  the  reasons 
for  the  directors'  determination  that  the 
proposed  multi-class  system  is  in  the 
best  interests  of  both  the  Company 
involved  and  its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
directors  of  a  Comj>any,  including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  the  Company.  Aiv 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Company  to  meet 
Class  Expenses  shall  provide  to  the 
board  of  directors,  and  the  directors 
shall  review,  at  least  quarterly,  a  written 
repwrt  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  directors 
of  a  Company,  pursuant  to  their 
fiduciar}'  responsibihties  under  the  Act 
and  otherwise,  will  monitor  each 
portfolio  having  a  multi-class  system  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  each  portfoho.  The  dire<:tors. 
including  a  majority  of  the  independent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  A 
portfolio's  investment  adviser  and 
distributor  will  be  responsible  for 


reporting  any  potential  or  existing 
conflicts  to  the  directors.  If  a  conflict 
arises,  a  portfolio's  investment  adviser 
and/or  distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

5.  Any  Administrative  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  The  directors  of  a  Company  will 
receive  quarterly  and  annual  statements 
concerning  distributions  and 
shareholder  servicing  expenditures 
complying  with  paragraph  (b){3)(ii)  of 
rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  or  servicing  expendituK 
charged  to  that  class.  Expenditures  not 
related  to  the  ^ale  or  servicing  of  a 
particular  class  will  not  be  pres«»rited  to 
the  directors  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that  Plan 
Payments  relating  to  each  respective 
class  of  shares  and  the  Class  Expenses 
relating  to  each  class  of  shares  will  be 
borne  exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  in  any  portfolio  having 
a  multi-class  distribution  system  and 
the  proper  allocation  of  expenses  among 
the  various  classes  in  each  such 
portfolio  have  been  reviewed  by  an 
expert  (the  "Expert")  who  has  rendered 
a  report  to  the  Company  involved, 
which  report  has  been  provided  to  the 
staff  of  the  SEC.  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner 
On  an  ongoing  basis,  the  Ejcpert.  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  s.  jch  review,  will 
render  at  least  annually  a  report  to  the 
Company  involved  that  the  calculations 
and  alloc:ations  are  being  made 
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properly.  The  reports  of  the  Expert  shall 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  SEC  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Company  involved  (which  the  Company 
agrees  to  provide),  will  be  available  for 
inspection  by  the  SEC  staff  upon  the 
written  request  to  the  Company  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
a  regional  office  of  the  SEC.  Authorized 
staff  members  would  be  Umited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analysi.  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the 
.\merican  Institute  of  Certified  Public 
Accountants  ("AICPA").  as  it  may  be 
amended  fitjm  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
8  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  Applicants  will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectuses  of  each  portfolio 
having  a  multi-class  system  will  contain 
a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  of  a  portfolio 
may  receive  different  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  same 
portfolio. 

11.  The  distributor  for  a  Company 
having  a  multi-class  system  will  adopt 
compliance  standards  for  any  portfolio 
which  has  a  multi-class  system,  which 
standards  will  relate  to  when  each  class 
of  shares  may  appropriately  be  sold  to 
particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  a 


portfolio  having  a  multi-class  system  to 
agree  to  conform  to  such  applicable 
standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  with  respect  to  the  multi -class 
system  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  directors 
of  a  Company  having  a  multi-class 
system. 

13.  Each  portfolio  having  a  multi-class 
system  will  disclose  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  conversion  features. 
CDSCs.  and  exchange  privileges 
applicable  to  each  class  of  shares  in  a 
portfolio  in  every  prospectus  relating  to 
such  portfolio,  regardless  of  whether  all 
classes  of  shares  are  offered  through 
each  prospectus.  Each  such  portfolio 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  all 
classes  of  shares  in  a  portfolio  in  every 
shareholder  report  relating  to  such 
portfolio.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  portfolio  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  portfolio.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  any  portfolio's  net  asset  value 
and  public  offering  price  will  present 
each  class  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  appUcation  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  portfolios  may  make  pursuant  to  a 
Plan  in  reliance  on  the  exemptive  order. 

15.  If  a  CDSC  arrangement  is 
implemented  with  respect  to  shares  of  a 
portfolio,  applicants  agree  to  comply 
with  the  provisions  of  proposed  rule  6c- 
10  under  the  Act,  Investment  Company 
Act  Release  No.  16619  (Nov.  2,  1988),  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted  or 
amended. 

16.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 


subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

17.  If  a  Company  implements  any 
amendment  to  its  Distribution  Plan(s) 
(or.  if  presented  to  shareholders,  adopts 
or  implements  any  amendment  to  an 
Administrative  Plan  or  Plans)  that 
would  increase  materially  the  amount 
that  may  be  borne  by  the  Non-CDSC 
Shares  under  the  Plan,  existing 
Convertible  CDSC  Shares  will  stop 
converting  into  the  Non-CDSC  Shares 
unless  the  Convertible  CDSC  Shares, 
voting  separately  as  a  class,  approve  the 
proposal.  The  directors  shall  take  such 
action  as  is  necessary  to  ensure  that 
Convertible  CDSC  Shares  are  exchanged 
or  converted  into  a  new  class  of  shares 
("New  Non-CDSC  Shares"),  identical  in 
all  material  respects  to  the  Non-CDSC 
Shares  as  they  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Non- 
CDSC  Shares.  If  deemed  advisable  by 
the  directors  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Convertible 
CDSC  Shares  for  a  new  class  ("New 
Convertible  CDSC  Shares  ").  identical  to 
the  existing  Convertible  CDSC  Shares  in 
all  material  respects  except  that  the  New 
Convertible  CDSC  Shares  will  convert 
into  New  Non-CDSC  Shares.  New  Non- 
CDSC  Shares  or  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  maimer  tliat  the 
directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4.  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  borne 
solely  by  the  Company's  adviser  and/or 
distributor.  Convertible  CDSC  Shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Non-CDSC 
Shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Non-CDSC  Shares  plan 
and  the  relationship  of  such  plan  to  the 
Convertible  CDSC  Shares  are  disclosed 
in  an  effective  registration  statement. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mairgaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Ctoc.  94-28363  Filed  11-16-94.  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  02M)2-0416I 

Kwiat  Capital  Corporation;  Notice  of 
Surreruler  of  License 

Notice  is  hereby  given  that  Kwiat 
Capital  Corporation.  579  Fifth  Avenue. 
New  York.  N.Y.  10017  has  surrendered 
its  License  to  operate  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended  (Act).  Kwiat  Capital 
Corporation  was  licensed  by  the  Small 
Business  Administration  on  September 
25.1981. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
November  1. 1994.  Accordingly,  all 
rights,  privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
I'rogram  No.  59.011.  Small  Businns-s 
Investment  Companies) 

Dated:  November  10, 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
!FR  Doc.  94-28388  Filed  11-16-94;  8:45  am) 
BILLING  CODE  a02S-01-M 


[License  No.  09/7»-0400] 

Aspen  Ventures  West  II,  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  August  29,  1994,  a  notice  was 
published  in  the  Federal  Register  (59  FR 
44450)  stating  that  an  application  had 
been  filed  by  Aspen  Ventures  West  II, 
L.P.,  10898  Mora  Drive,  Los  Altos,  CA 
94024,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R.  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  September  13.  1994  to 
submit  their  comments  to  SB■^.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 


issued  License  No.  09/79-0400  on 
November  8. 1994,  to  Aspen  Ventures 
West  n.  LP.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001,  Small  Business 
Investment  Companies) 

Dated:  November  10, 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-28471  Filed  n-16-94;  8:45  ami 

BILUNO  CODE  302S-01-M 


Name 


[License  No.  01/01-535$] 

Commonwealth  Enterprise  Fund,  Inc.; 
Notice  of  Filing  of  an  Application  for 
Transfer  of  Ownership  and  Control  of 
a  Small  Business  investment  Company 

Notice  is  hereby  given  of  the  fifing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1994))  by 
Commonwealth  Enterprise  Fund,  Inc., 
10  Post  Office  Square.  Boston, 
Massachusetts  02109.  for  transfer  of 
ownership  and  control  of  its  license 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
seq.).  Commonwealth  Enterprise  Fund. 
Inc.  was  licensed  May  28, 1992. 

The  proposed  new  shareholders  of 
Commonwealth  Enterprise  Fund.  Inc. 
are  as  follows: 


Name 


Massachusetts  Community  De- 
vetopment  Ftrance  Corpora- 
tion,  10  Post  Office  Square. 
Boston.  Massachusetts  02109 

Massachusetts  Technology  De- 
velopment Corporation,  143 
State  Street,  Boston,  Massa- 
chusetts 02109  

Massachusetts  Government 
Land  Bank,  One  Court  Street. 
Boston,  Massachusetts  02108 

Massachusetts  Industrial  Fi- 
nance Agency.  75  Federal 
Street,  Boston,  Massachusetts 
02110  


Ownership 
percerUage 


33 


26 


15 


26 


The  proposed  new  officers  and 
directors  of  Commonwealth  Enterprise 
Fund,  Inc.  are: 


Name 


William  J.  Solomon,  10 
Post  Office  Square. 
Suite  1090,  Boston. 
Massachusetts  02109. 


Title 


Milton  J.  Benjamin.  Presi- 
dent. Massachusetts 
Community  Develop,  ri- 
nance  Corporation,  10 
Post  Office  Square. 
Suite  1090.  Boston. 
Massachusetts  02109. 

Jesse  M.  Lanier.  Presi- 
dent, Springfield  Food 
System,  Inc.,  644  State 
Street.  Springfield,  Mas- 
sachusetts 01109. 

Susan  Y.  Friedman,  130 
Bishop  Allen  Dnve. 
Camtindge,  Massachu- 
setts 02139. 

Burton  M.  Harris,  Exec  Di- 
rector. Massachusetts 
Industrial  Finarxie  Agen- 
cy, 75  Federal  Street. 
Boston.  Massachusetts 
02110. 

Judith  H.  Otiermayer,  239 
Chestnut  Street.  West 
Newton,  Massachusetts 
02165. 


Title 


Cfiairman& 
President 


Directo* 


Director. 


Directoi  A  Sec- 
retary. 


Directof  & 
Treasurer 


The  applicant  will  have  Regulatory 
Capital  of  at  least  $2.0  milUon.  If  vnW  be 
a  source  of  equity  financing  for  qualified 
small  business  concerns  located  in  the 
state  of  Massachusetts. 

Matters  involved  in  SBAs 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
profitability  and  financial  soundness  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice. 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW.  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Boston,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assisf.nnn» 
Programs  .No.  59.011,  Small  Busir»»«!s 
Investment  Companies) 

Dated:  November  10. 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Inv&unent. 
IFR  Doc.  94-28389  Filed  11-16-**;  8:4.5  anil 
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Marraging  Direc- 
tor. 
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[Application  No.  99000148] 

Exeter  Equity  Partners,  L.P.;  Notice  of 
Filing  of  An  Application  for  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Exeter  Equity  Partners.  L.P..  10  East 
53rd  Street,  New  York.  New  York 
10022,  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
seq.).  and  the  Rules  and  Regulations 
promulgated  thereunder.  Exeter  Equity 
Partners,  L.P.  is  a  Delaware  limited 
partnership. 

The  applicant's  general  partner. 
Exeter  Equity  Advisors,  Inc..  is  located 
at  the  same  address  as  the  applicant.  Mr. 
Fox  is  the  sole  owner  of  Exeter  Equity 
Advisors.  Inc.  The  officers  and  directors 
of  Exeter  Equity  Advisors  Inc.  are: 


Name 


Keitti  R.  Fox. 
Timothy  P. 

Bradley. 
Jeffrey  A. 

Wet>er. 


Title 


President  and  Director. 
Director. 

Director. 


These  individuals  have  offices  at  the 
address  of  the  applicant. 

The  following  investors  beneficially 
own  10  percent  or  more  of  the 
applicant's  Regulatory  Capital: 
William  A.M.  Burden  &  Co..  10  East 

53rd  Street,  New  York,  New  York 

10022: 
Florence  V.  Burden  Foundation,  10  East 

53rd  Street.  New  York.  New  York 

10022; 
Electra  Investment  Trust  PLC.  65 

Kingsway,  London.  WC2B  6QT.  UK. 

The  applicant  will  have  Regulatory 
CapHal  of  at  least  $10.0  million.  It  will 
be  a  source  of  equity  financing  for 
qualified  small  business  concerns 
located  primarily  in  the  eastern  United 
States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  here  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice. 


submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW.  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  10. 1994. 
Robert  D.  Slillman, 

Associate  Administrator  for  Investment. 
(FR  Doc.  94-28390  Filed  11-16-94;  8:45  am) 

BILLING  CODE  e02S-«1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  211 2] 

Shipping  Coordinating  Committee; 
Sut>committee  on  Standards  of 
Training  and  Watchkeeping;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  AM  on  Wednesday. 
)anuary  11. 1995.  in  Room  2415  of  the 
United  States  Coast  Cuard  headquarters 
Building,  2100  2nd  Street  SW. 
Washington.  DC  20593-0001.  The 
purpose  of  the  meeting  is  to  review  the 
actions  taken  by  the  sixty-fourth  session 
of  the  International  Maritime 
Organization  (IMO)  Maritime  Safety 
Committee  (MSC)  concerning  the 
comprehensive  review  and  revision  of 
the  International  Convention  of 
Standards  of  Training,  Certification  and 
Watchkeeping  for  Seafarers.  1978 
(STCW).  Preparations  for  future  sessions 
of  the  Sub-Committee  on  Standards  of 
Training  and  Watchkeeping  (STW),  will 
also  be  discussed. 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young.  U.S.  Coast  Guard  (G-MVP-4), 
Room  1210.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001  or  by 
calling:  (202)  267-0229. 

Dated:  October  31. 1994. 
Charles  A.  Mast. 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  94-28340  Filed  11-16-94;  8:45  am) 
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[Public  Notice  21 16] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 
Working  Group  on  Bulk  Chemicals; 
Notice  of  Meeting 

The  Working  Group  on  Bulk 
Chemicals  (BCH)  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
December  15, 1994,  in  Room  6319.  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street.  SW..  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
provide  a  review  of  the  results  of  the 
Twenty-fourth  Session  of  the  Bulk 
Chemicals  Subcommittee  of  the 
International  Maritime  Organization 
(IMO)  which  was  held  on  September 
19^23.  1994,  at  the  IMO  Headquarters  in 
London. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Amendments  and  interpretation  of 
the  Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  (BCH  Code)  and  the 
International  Code  for  the  Construction 
and  Equipment  of  Ships  Carrying 
Dangerous  Chemicals  in  Bulk  (IBC 
Code). 

b.  Amendments  and  interpretation  of 
the  provisions  of  Annex  II  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78). 

c.  Amendments  and  interpretation  of 
the  provisions  of  the  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk  (GC 
Code)  and  the  International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk  (IGC 
Code). 

d.  Role  of  the  human  element  in 
maritime  casuahies. 

e.  Air  pollution  from  ships. 

f.  Existing  ships'  standards. 

g.  International  Convention  on  Oil 
Pollution  Preparedness.  Response  and 
Cooperation. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  mav 
seek  information  by  writing: 
Commander  K.  J.  Eldridge,  U.S.  Coast 
Guard  (G-MTH-1).  2100  Second  Street. 
SW.,  Washington.  DC  20593-0001  orbv 
calling  (202)  267-1217. 

Dated:  November  7. 1994. 
Charles  A.  Mast. 

Chairman,  Shipping  Coordinating  Committfe. 
[FR  Doc.  94-28341  Filed  11-16-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Pettis,  Morgan,  Cooper,  Moniteau  and 
Cole  Counties,  MO 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  ttiat  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
central  Missouri. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Neumann.  Program  Review 
Engineer.  Federal  Highway 
Administration,  P.O.  Box  1787,  )efferson 
Citv,  MO  65102.  Telephone  Number 
314-636-7104;  or  Mr.  Bob  Sfreddo. 
Design  Engineer.  Missouri  Highway  and 
Transportation  Department,  P.O.  Box 
270,  Jefferson  City.  Missouri  65102. 
Telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD).  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  upgrade  U.S.  Route  50 
to  a  dual-lane  facility  starting  0.7  mile 
west  of  Routes  D  and  T  in  Cole  county 
and  continuing  to  a  point  west  of  the 
cityof  Sedaha  in  Pettis  county.  The  EIS 
will  also  include  U.S.  Route  65  through 
the  city  of  Sedalia.  A  location  study  will 
run  concurrently  with  the  preparation  of 
the  EIS  and  will  provide  definitive 
alternatives  for  evaluation  by  the  EIS. 
The  proposed  action  will  accomplish 
several  goals  (1)  improve  safety  and 
capacity  for  through  traffic  on  U.S. 
Route  50.  (2)  to  study  the  need  for  a 
dual-lane  bypass  around  the  cities  of 
Sedalia,  Syracuse,  Tipton,  California, 
and  St.  Martins  and  (3)  promote 
economic  development  for  the  counties 
involved  in  the  cities  mentioned  above. 

1.  The  proposed  project  begins  at  0.7 
mile  west  of  Routes  D  and  T  in  Cole 
county  and  continues  to  a  point  west  of 
the  city  of  Sedalia  in  Pettis  county.  The 
project  is  approximately  70.0  miles  in 
length.  The  proposed  facility  will 
provide  a  four-lane,  limited-access 
roadway  with  at-grade  intersections  or 
interchanges  at  major  arterial 
crossroads. 

2.  Alternatives  under  consideration 
include  "build"  alternatives  north  and/ 
or  south  of  the  existing  route  that  could 
be  either  parallel  or  on  relocation.  Other 
alternatives  include  transportation 
management  options  as  well  as  a  "no 
build"  alternative. 


3.  To  date,  preliminary  information 
has  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  was  initiated  with  federal,  state, 
and  local  agencies  at  a  scoping  meeting 
on  October  11, 1994.  Further  public 
meetings  and  hearings  will  be  held.  To 
ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  • 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  to  the 
MHTD  at  the  addresses  provided  above. 

Issued  on:  November  3, 1994. 
Donald  L.  Neumann, 

Program  Engineer.  Jefferson  City,  Missouri. 
[FR  Doc.  94-28442  Filed  11-16-94;  8:45  ami 
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Maritime  Administration 
[Ooclcet  5-913] 

SeaRiver  Maritime,  Inc.;  Notice  of 
Application  for  Approval  To  Transfer 
Operating-Differential  Subsidy 
Agreement,  Contract  MA/MSB-439 
From  the  Bankruptcy  Estate  of  Equity 
Carriers,  Inc.  and  To  Operate  the  S/R 
"Mediterranean"  In  the  Foreign  Trade 
With  Operating-Differential  Subsidy 

SeaRiver  Maritime,  Inc.  (SeaRiver),  by 
letter  of  September  29.  1994.  advises 
that  it  has  purchased  Operating- 
Differential  Subsidy  Agreement, 
Contract  MA/MSB-439  from  the 
bankruptcy  estate  of  Equity  Carriers. 
Inc..  and  that  its  purchase  agreement 
with  the  bankruptcy  estate  is  subject  to: 

•  Maritime  Administration  (MARAD) 
approval  of  the  transfer  of  Contract 
MA/MSB-439. 

•  MARAD  obtaining  approval  of 
funding  for  at  least  one  of  the  three 
operating  subsidies  comprising 
Contract  MA/MSB-^39  for  the 
balance  of  the  period  of  Contract  MA/ 
MSB-439,  which  expires  on  May  23. 
2001. and 

•  MARAD  and  SeaRiver  agreement  to 
necessary  amendments  to  Contract 
MA/MSB-439. 

SeaRiver  advises  that  the  purpose  of 
its  petition  to  MARAD  is  to  request 
approval  of  the  transfer  of  Contract  MA/ 
MSB-^39  to  SeaRiver  and  to  obtain 
confirmation  that  funding  will  be 
available  for  subsidizing  the  worldwide 
transportation  of  crude  oil  in  bulk  in  the 
foreign  commerce  of  the  United  States 
and  between  foreign  ports  on  the  S/R 
MEDITERRANEAN  (Vessel),  a  211,000 
DWI  tanker,  which  sustained  bottom 
damage  in  1989  when  it  ran  aground  on 


Bligh  Reef  in  Prince  William  Sound. 
Following  completion  of  repairs  in  1990 
and  due  to  an  expected  decline  in  ANS 
transportation  requirements,  the  Vessel 
was  temporarily  placed  in  foreign 
service  and  renamed  accordingly. 
Subsequently,  imder  a  provision  of  the 
Oil  Pollution  Act  of  1990.  the  vessel 
was.  and  remains,  prohibit'  d  from 
operating  in  Prince  WiUiaru  Sound, 
thereby  denying  the  Vessel  from 
operating  in  the  only  Jones  Act  trade  for 
which  it  is  operationally  and 
economically  suited. 

SeaRiver  advises  that  since  September 
1990.  therefore,  the  Vessel  has  operated 
in  foreign  service.  In  the  four  years  of 
foreign  operations,  the  Vessel  has 
completed  more  than  60  voyages 
primarily  transporting  mid-East  crude 
oil  to  European  discharge  ports. 
SeaRiver  states  that  the  Vessel's 
performance  in  this  service  has  been 
exemplary,  and  the  Vessel  and  its  crew 
are  highly  regarded  in  the  many  foreign 
ports  which  it  has  entered.  Moreover,  as 
the  only  modem  U.S.  tanker 
consistently  operating  abroad,  the 
Vessel  and  her  crew  have  demonstrated 
and  fostered  the  best  traditions  otKhe 
American  flag  merchant  marine. 

SeaRiver  advises  that  the  Vessel  is 
competing  against  low-cost  foreign-flag 
operators  for  foreign  commerce  in  a 
depressed-rate  trade,  which  is  not 
covering  operating  costs  of  foreign  flag 
tankers  with  significantly  lower 
operating  costs  than  U.S.  flag  vessels. 
However,  the  Vessel  is  precluded  from 
operating  in  the  domestically  protected 
trade  for  which  it  was  primarily  built. 
SeaRiver  advises  that  given  the  losses 
sustained  and  the  prospect  of 
continuing  losses  on  the  operation  of 
the  Vessel,  SeaRiver  has  to  consider 
alternatives  including  lay-up  and  sale. 
The  other  viable  and  beneficial 
alternative  is  the  granting  of  op)erating- 
differential  subsidy  (ODS)  to  support 
continued  operation  of  the  Vessel  in 
foreign  commerce. 

SeaRiver  states  that  it  is  xvholly- 
owned  affiliate  of  Exxon  Corporation 
(Exxon).  SeaRiver  is  a  "stand  alone" 
company  which  has  the  responsibility 
to  the  shareholders  to  ensure  that 
SeaRiver  maintains  its  leadership 
presence  as  a  technically  proficient, 
high  quality  owner/operator  of  U.S. -flag 
vessels  transporting  crude  and 
petroleum  products.  SeaRiver  states  that 
providing  ODS  will  ensure  that  this 
modem  state-of-the-art  and 
technologically  advanced  Vessel  will 
continue  to  operate  and  will  provide  for 
continuing  employment  for  about  50 
skilled,  dedicated  American  seafarers. 

SeaRiver  states  that  it  owns  and 
operates  oceangoing  tankers,  tugs/ 
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towboats  and  barges.  It  has  an  ocean 
fleet  of  12  tankers  totaling  1.200 
thousand  DWT  and  an  inland  fleet  of  16 
tugs  and  towboats  and  50  barges. 
SeaRiver  advises  that  its  principal 
operations  involve  the  transportation  of 
crude  oil,  petroleum  feedstocks,  and 
Rnished  petroleum  and  chemical 
products  and  tug  assist  service. 

SeaRiver's  principal  operations  are 
listed  below: 

•  Alaskan  crude  from  Valdez.  Alaska,  to 
U.S.  west  coast  destinations; 

•  Motor  gasoline,  heating  oil,  jet  fuel, 
and  other  petroleum  fuel  products  to 
U.S.  ports  from  Baytown,  Texas;  and 
Baton  Rouge,  Louisiana; 

•  Lubricating  oils,  solvents,  and  other 
specialty  products  from  Baytown  and 
Baton  Rouge  to  east  coast  and  inland 
destinations; 

•  Inter-refinery  feedstock 
transportation; 

•  Harbor,  escort  and  assist  tug  services 
to  vessels;  and 

•  International  crude  trade  (one  vessel). 

SeaRiver,  by  letter  of  October  24. 
1994.  provided  additional  information 
in  connection  with  its  request  of 
September  29, 1994. 

SeaRiver  advises  that  since  September 
1990.  the  Vessel  has  operated  in  foreign 
service,  having  now  completed  more 
than  60  voyages,  primarily  from  the 
Middle  East  and  Mediterranean  areas  to 
European  ports.  On  occasion,  the  Vessel 
has  loaded  North  Sea  crude  in  Scotland 
for  transportation  to  other  European 
discharge  ports.  Earlier  this  year,  the 
Vessel  also  transported  a  Strategic 
Petroleum  Reserve  cargo  from  Sullom 
Voe.  SeaRiver  advises  that  its  plans  are 
that  the  Vessel  will  continue  to  operate 
in  international  service,  optimally  in  the 
Middle  East  and  European  foreign 
trades.  However,  this  does  not  preclude 
the  vessel  from  trading  in  the  U.S.  In 
Attachment  I  to  its  letter  of  October  24, 
SeaRiver  shows  the  number  of  voyages 
and  foreign  areas  of  operation  for  the 
Vessel  for  1992,  1993.  and  1994. 

SeaRiver  also  requests  the  necessary 
written  permission  under  section  805(a) 
of  the  Merchant  Marine  Act,  1936,  as 
amended  (Act),  for  vessels  owned  and 
operated  by  SeaRiver  in  the  domestic 
trades.  These  include  tank  vessels  used 
to  transport  crude  from  Alaska  to  U.S. 
west  coast  destinations  and  solvents, 
chemicals,  specially  and  petroleum 
products  from  the  U.S.  gulf  to  the  U.S. 
east  coast.  SeaRiver  also  operates 
towboats  and  barges  that  move 
petroleum  fuel  products,  specialty 
products  and  chemicals  along  the  U.S. 
gulf  coast  and  inland  waterways. 
SeaRiver  advises  that  tugs  are  also  used 
in  harbor  assist,  escort  and  oil  spill 


response  service  on  the  US.  west  coast 
and  in  the  Gulf.  SeaRiver  states  that  it 
may  acquire  additional  U.S.  flag  tonnage 
as  an  owner/operator  or  may  dispose  of 
existing  tonnage  in  the  course  of  normal 
business  operations.  Additionally. 
SeaRiver  indicates  that  it  may  spot,  term 
or  bareboat  incharter  and/or  outcharter 
U.S. -flag  tonnage  as  necessary  to  satisfy 
business  requirements.  SeaRiver  lists  its 
domestic  fleet  and  areas  of  operating  in 
Attachment  II  to  its  letter  of  October  24. 
1994. 

SeaRiver  advises  that  it  presently 
distinguishes  accounting  for  the 
expenditures  of  the  S/R 
MEDITERRANEAN  separate  from  other 
operations.  SeaRiver  will  further 
guarantee  to  institute  any  additional 
internal  procedures  that  may  be 
necessary  to  ensure  that  any  operational 
subsidy  granted  will  apply  only  to  the 
S/R  MEDITERRANEAN. 

SeaRiver  is  also  requesting  a  waiver  of 
section  804(a)  of  the  Act.  In  addition  to 
owning,  operating,  inchartering  and 
outchartering  U.S.  flag  vessels.  SeaRiver 
also  incharters  foreign  flag  tankers  to 
support  domestic  op)erations  (e.g.  Gulf 
of  Mexico  ligthering  service). 

SeaRiver  advises  that  Exxon  also  has 
international  affiliates  that  own.  operate 
and  charter  foreign  flag  vessels.  These 
affiiiates  are  located  primarily  in 
Europe,  the  Far  East  and  Latin  America. 
The  vessels  are  managed  and  operated 
by  the  affiliates  and  are  totally 
independent  from  the  U.S.  flag  marine 
operations  of  SeaRiver.  These  Exxon 
affiliates  may  acquire  additional  foreign 
flag  tonnage  as  owners/operators  or  may 
dispose  of  existing  tonnage  in  the  course 
of  their  normal  business  operations.  The 
afliliates  may  also  spot.  term,  or 
bareboat  incharter  and/or  outcharter 
foreign  flag  tonnage  necessary  to  satis  f\ 
business  requirements.  Attachment  III  to 
SeaRiver's  October  24,  letter  details  all 
of  the  Exxon  affiliates's  owned, 
operated,  and  chartered  foreign  flag 
vessels. 

SeaRiver  advises  that  Exxon  is  a 
participant  in  the  Revised  Voluntary 
Tanker  Agreement  (MARAD  Contract 
MA-11725)  under  which  Exxon  agrees 
to  make  foreign  flag  tanker  tonnage 
capacity  available  to  the  U.S.  to  further 
meet  (beyond  the  SeaRiver  U.S.  flag 
tonnage)  emergency  national  defense 
needs.  The  Bahamian  registered  vessels 
which  are  noted  in  Attachment  III  to  the 
October  24  letter  are  covered  by  the 
Agreement. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  in  such 
application  and  desiring  to  submit 
comments  concerning  the  application 


must  by  5:00  PM  on  December  7. 1994, 
file  written  comments  in  triplicate  with 
the  Secretary,  Maritime  Administration. 
Any  person  seeking  to  oppose  the 
application  must  file  a  petition  for  leave 
to  intervene.  The  petition  shall  state 
clearly  and  concisely  the  grounds  of 
interest,  and  the  alleged  facts  refied  on 
for  relief.  The  Maritime  Administration 
will  consider  any  comments  submitted 
and  take  such  action  with  respect  . 

thereto  as  may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)). 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  10,  1994. 
|oeI  C.  Richard, 

Acting  Secretary.  Maritime  Administration. 
|FR  Doc  94-28463  Filed  11-16-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-75;  Notice  2] 

Automobili  Lamborghini;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  214 

Automobili  Lamborghini  S.p.A.  of 
Sant'Agata  Bolognese.  Italy, 
("Lambf)rghini")  applied  for  a 
temporary  exemption  from  the  dynamic 
side  impact  protection  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  214  Side  Impact  Protection.  The 
basis  of  the  application  was  that 
compliance  would  cause  substantial 
economic  hardship  to  a  company  that 
has  tried  to  comply  with  the  standard  in 
good  faith. 

Notice  of  receipt  of  the  application 
was  published  on  September  28,  1994. 
and  an  opportunity  afforded  for 
comment  (59  FR  49452).  This  notice 
grants  the  exemption. 

On  May  16. 1994,  Lamborghini 
petitioned  NHTSA  to  permit  Chrysler 
Corporation  to  include  Lamborghini 
vehicles  in  its  vehicle  fleet  for  the 
purpose  of  compliance  with  Standard 
No.  214's  phase-in  calculation  for 
enhanced  side  protection.  In  the 
alternative,  it  petitioned  NHTSA  to 
grant  the  company  a  temporary 
exemption  from  the  side  impact 
standard's  new  performance 
requirements  until  September  1, 1996. 
On  August  5. 1994,  NHTSA  denied 
Laml)orghini's  request  to  be  included  in 
Chrysler's  fleet  because  Chrysler  had 
sold  its  interest  in  Lamborghini  on 
January  31. 1994.  to  a  group  of  investors 
led  by  MegaTech  Ltd.,  a  Bermuda 
corporation.  At  the  same  time,  NHTSA 
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informed  Lamborghini  that  it  would 
proceed  to  consider  the  question  of 
temporary  exemption.  Lamborghini 
supplemented  its  application  on  August 
22. 1994. 

Lamborghini  has  manufactured  only 
1,475  motor  vehicles  over  the  past  five 
years,  approximately  25%  of  which 
have  been  sold  in  the  United  States. 
Denial  would  therefore  mean  loss  of  the 
important  U.S.  market  until  compHance 
could  be  achieved,  an  estimated  250 
sales  of  670  produced  between  January 
1, 1995  and  August  31,  1996.  The 
applicant  had  operating  losses  in  1993 
of  approximately  $5,000,000,  and  in 
1992  of  approximately  $28,000,000.  For 
1991  it  had  an  operating  profit  of  almost 
$5,000,000. 

While  it  was  owned  by  Chrysler, 
Lamborghini  vehicles  were  scheduled  to 
be  modified  during  the  last  year  of  the 
phase-in  period  which  ends  with 
vehicles  produced  on  August  31,  1996, 
because  of  the  low  number  of  vehicles 
produced  and  the  lead  time  necessary 
for  engineering  and  tooling 
modifications.  Chrysler's  sale  of 
Lamborghini,  therefore,  has  placed  the 
applicant  in  a  difficult  position  since, 
before  the  sale.  "Lamborghini  had  a 
good  faith  basis  for  believing  that  it 
would  not  need  to  meet  the 
requirements  of  Standard  214  until  the 
production  year  beginning  September  1 , 
1996  *   *   *."  Lamborghini  was  left 
without  sufficient  lead  time  to  comply 
100%  of  its  production  by  either 
September  1, 1994  or  September  1, 
1995,  and,  since  it  produces  only  a 
single  model,  caimot  avail  itself  of  the 
phase-in  requirement. 

Accordingly,  it  has  begun  the 
preliminary  work  required  to  effect 
compliance  in  production  vehicles 
manufactured  beginning  July  1996. 
During  that  time,  it  estimates  that  it  will 
spend  between  $500,000  and  $900,000 
on  research,  development,  and  tooling 
changes. 

Lamborghini  argued  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety 
because  it  is  "one  of  the  last  small, 
pioneering  and  independent  automobile 
manufacturers  *   •   *  precisely  the  type 
of  small  manufacturer  that  the  *  *  * 
temporary  exemption  authority  is 
intended  to  assist."  Its  vehicles  "are 
used  predominantly  for  shorter 
pleasure,  rather  than  commuting  or 
longer,  trips"  so  that  an  exemption 
"would  have  an  imperceptible  impact 
on  motor  vehicle  safety."  It  points  out 
that  the  Uvehhoods  of  its  workers  in 
U.S.  distributorships  and  dealerships 
would  be  affected  by  a  denial. 


No  comments  were  received  on  the 
application. 

The  agency  has  reviewed 
Lamborghini 's  application.  Given  the 
fact  that  25%  of  its  sales  over  the  past 
five  years  have  been  in  the  U.S.  market 
and  that  this  is  likely  to  be  the  case  in 
the  event  an  exemption  is  granted,  it  is 
manifest  that  a  denial  until  compliance 
with  Standard  No.  214  can  be  effected 
would  cause  the  applicant  substantial 
economic  hardship  within  the  meaning 
of  the  statute.  Indeed,  Lamborghini  has 
had  to  suspend  production  of  its  cars  for 
the  U.S.  market  since  September  1, 
1994,  and  a  present  hardship  already 
exists.  Because  of  its  previous 
relationship  to  Chrysler  for  the  purpose 
of  compliance  with  the  phase-in 
requirement,  it  had  a  good  faith  basis 
upon  which  to  delay  compliance  with 
Standard  No.  214  until  the  end  of  the 
phase-in  period,  August  31,  1996. 
Although  the  company  had  net 
operating  losses  of  $5,000,000  in  1993, 
it  is  nevertheless  prepared  to  spend  an 
estimated  $500,000  to  $900,000  to 
achieve  compliance  by  July  1996. 

Furthermore,  the  estimated  250  cars 
that  would  be  produced  under  an 
exemption  are  not  a  significant  part  of 
the  nation's  vehicle  fleet  and,  as  the 
applicant  argues,  are  generally  not  used 
in  everyday  driving.  Presumably  the 
company  has  been  meeting,  and  will 
continue  to  meet,  the  requirements  of 
Standard  No.  214  which  continue  in 
effect  imtil  the  phase-in  period  ends  as 
of  September  1,  1996.  In  this  light,  an 
exemption  becomes  one  more  of  form 
than  of  substance.  Lamborghini  has  sold 
vehicles  in  the  United  States  for  the 
better  part  of  30  years  and  its,  goodwill, 
dealers  and  service  personnel  would  be 
affected  by  its  inability  to  continue 
business. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  compliance  would 
cause  substantial  economic  hardship  to 
a  company  that  has  tried  to  comply  with 
the  standard  in  good  faith,  and  that  a 
temporary  exemption  is  consistent  with 
the  public  interest  and  the  objectives  of 
motor  vehicle  safety.  Accordingly, 
Automobili  Lamborghini  is  hereby 
granted  NHTSA  Exemption  No.  94-6, 
expiring  September  1,  1996,  from  49 
CFR  571.214  Motor  Vehicle  Safety 
Standard  No.  214  Side  Impact 
Protection. 

(49  U.S.C.  30113:  delegation  of  authority  at 
49  CFR  1.50) 

Issued  on  November  9,  1994. 
Ricardo  Martinez, 
Administrator. 

[FR  Doc.  94-28381  Filed  11-16-94;  8:45  am) 
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[Docket  No.  EA92-041;  Notice  2] 

General  Motors  Pickup  Truck  Defect 
Investigation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Identification  of  information 
sought  at  pubUc  meeting. 

SUMMARY:  On  October  27, 1994,  NHTSA 
published  a  notice  that  it  will  hold  a 
public  meeting  on  December  6, 1994 
regarding  the  initial  decision  by  the 
Secretary  of  Transportation  that  certain 
pickup  trucks  manufactured  by  General 
Motors  Corporation  (GM)  with  fuel 
tanks  mounted  outside  the  frame  rails 
contain  a  defect  that  relates  to  motor 
vehicle  safety.  The  purpose  of  the 
meeting  is  to  permit  any  interested 
person,  including  General  Motors,  to 
present  relevant  information  to  NHTSA 
and  the  Secretary  on  the  issue  of 
whether  a  defect  that  relates  to  motor 
vehicle  safety  exists  in  these  GM  pickup 
trucks.  This  supplemental  notice 
identifies  particular  information  that  the 
Secretary  believes  could  be  useful  in 
making  his  final  decision  on  whether  to 
order  a  recall  or  to  close  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Berlin,  Director,  Office  of  Public 
and  Consumer  Affairs,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SVV.,  Washington, 
DC  20590:  (202)  366-9550. 
SUPPLEMENTARY  INFORMATION:  On 
October  17,  1994,  Secretary  of 
Transportation  Federico  Peiia 
announced  his  initial  decision  that 
model  year  1973-1991  full-sized  GM 
pickup  trucks  and  cab-chassis  equipped 
with  fuel  tanks  mounted  outboard  of  the 
frame  rails  contain  a  defect  related  to 
motor  vehicle  safety.  At  the  same  time, 
he  released  a  comprehensive 
Engineering  Analysis  (EA)  Report  that 
explains  in  detail  the  basis  for  the 
decision.  A  summary  of  that  Report  is 
set  out  in  the  Federal  Register  notice 
announcing  that  decision.  59  Fed.  Reg. 
54025  (October  27,  1994). 

The  EA  Report  makes  two 
fundamental  findings.  First,  on  the  basis 
of  statistical  analysis,  laboratory  crash 
tests,  and  a  review  of  available 
information  concerning  specific  real- 
world  crashes,  the  EA  Report 
demonstrates  that  the  GM  pickups  at 
issue  exhibit  an  increased  risk  of  fire  in 
side-impact  crashes  compared  to  similar 
vehicles  (specifically,  to  contemporary 
Ford  and  Dodge  full-sized  pickups). 
Second,  primarily  on  the  basis  of  this 
increased  risk  and  an  analysis  of  GMs 
actions  (both  at  the  time  it  designetl  the 
trucks  and  during  the  period  they  were 
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in  production),  the  Secretary  concluded 
that  this  increased  risk  is  unreasonable. 
On  the  basis  of  these  findings,  and  other 
supplementary  infonnation,  the 
Secretary  madie  his  initial  decision  that 
the  QA  pickups  contain  a  defect  related 
to  motor  vehicle  safety. 

The  Set  retary  also  announced  that, 
pursuant  to  49  U.S-C  §  30118  and  49 
CFR  554.10,  a  pubUc  meeting  will  be 
held  on  December  6. 1994.  in  order  to 
afford  GM  and  other  interested  persons 
an  opportunity  to  present  information. 
views,  and  arguments  on  the  issue  of 
whether  the  vehicles  covered  by  this 
initial  decision  contain  a  defect  related 
to  motor  vehicle  safety.  Following  the 
public  meeting,  the  Secretary  will 
decide  whether  to  order  a  recall  of  the 
vehicles  or  to  close  the  investigation. 

This  defect  investigation  has  raised 
loany  important  and  complex  factual, 
legal,  and  public  policy  issues. 
Substantial  interest  in  those  issues  has 
been  expressed  by  affected  individuals, 
auto  manufacturers,  and  members  of  the 
general  pubhc.  The  Department  believes 
that  the  December  6  pubUc  meeting  will 
provide  a  valuable  forum  and 
opportunity  for  both  General  Motors 
and  the  public  to  address  these  issues, 
either  in  support  of  or  in  opposition  to 
the  initial  decision. 

To  assist  in  reaching  a  final  decision, 
interested  persons  are  requested  to 
present  relevant  infonnation  and 
arguments  on  issues  raised  by  the 
investigation  and  in  particular  on  the 
issues  identified  below. 

Issues  Related  to  the  Question  of 
Increased  Risk 

1.  Is  there  additional  information 
supporting  or  rebutting  the  finding  in 
the  EA  Report  that  the  GM  pickups 
exliibit  an  increased  risk  of  fire  a.nd 
fatalities/injuries  due  to  fire  in  side- 
impact  crashes? 

2.  Is  it  appropriate  in  this 
investigation  to  focus  only  on  side- 
impact  crashes  as  opposed  to  other 
trash  modes?  What  is  the  most 
appropriate  focus  and  why? 

3.  Is  it  appropriate  in  this 
investigation  to  focus  on  fatal  crashes, 
fatal  crashes  in  which  there  was  a  fire, 
and/or  fatal  crashes  in  which  tho 
fatalities  are  due  to  fire?  Would  other 
data  provide  a  more  appropriate  basis 
for  reaching  a  decision  on  these  issues? 

4.  In  ascertaining  whether  the  design 
of  the  1973-1987  GM  pickups  at  issue 
here  causes  an  increased  risk  of  death 
and  injury  in  accidents,  is  it  appropriate 
to  compare  those  pickups  to  other 
contemporary  pickups  (i.e..  1973-1987 
Ford  full-sized  pickups)?  To  what  other 
vehicles,  if  any,  should  these  GM 
pickups  be  compared?  Plea.se  explain. 


Issues  Related  to  the  Question  of 
Unreasonable  Risk 

1 .  What  factors  should  be  considered 
in  determining  whether  the  design  of 
the  CM  vehicles  creates  an 
"unreasonable  risk  of  death  or  injury" 
due  to  post-crash  fires? 

2.  In  materials  submitted  to  NHTSA. 
GM  presented  a  series  of  vehicle  fire 
rate  comparisons  in  an  effort  to 
demonstrate  that  many  other  pairs  of 
vehicles  experience  differences  in  the 
rate  of  fire-related  fatalities  that  are 
greater  than  the  difference  between  GM 
and  Ford  pickups.  Do  vehicle  pair  rate 
comparisons  provide  an  appropriate 
basis  for  smalyzing  the  issue  of  whether 
these  vehicles  present  an  unreasonable 
safety  risk?  If  not.  why  not?  If  so,  is  the 
methodology  used  by  GM  the  best  way 
to  analyze  the  issue?  Are  there  better 
comparative  rate  methodologies  for 
evaluating  the  existence  of  an 
unreasonable  risk? 

3.  Is  the  overall  safety  record  of  a 
vehicle  relevant  to  the  issue  of 
unreasonable  risk  when  the  alleged 
defect  relates  to  a  particular  component 
or  type  of  crash?  If  so,  how  relevant? 

4.  Are  the  extent  of  a  manufacturer's 
awareness  of  a  potential  or  ongoing 
safety  risk,  and  the  extent  of  a 
manufacturer's  efforts  to  avoid  that  risk, 
relevant  to  the  issue  of  whether  an 
unreasonable  risk  exists?  Is  a 
manufacturer's  failure  to  implement 
measures  to  mitigate  or  eliminate  an 
increased  safety  risk  relevant  to  that 
issue? 

5.  What  weight  should  be  given  to  the 
foregoing  three  factors,  and  any  other 
relevant  factors,  in  deciding  whether  a 
vehicle  contains  a  defect  related  to 
motor  vehicle  safety? 

Other  Information  Sought 

1.  Additional  information  concerning 
post-crash  fires  in  real-world  crashes 
involving  the  G.M  vehicles  covered  by 
this  investigation  and  comparable 
vehicles. 

2.  Additional  information  regarding 
GM's  awareness  of  an  increased  risk  of 
post-crash  fires  due  to  the  placement  of 
the  fuel  tanks  outside  of  the  frame  rails 
of  these  trucks,  both  at  the  time  of  their 
design  and  afterward. 

3.  Additional  information  regarding 
efforts  by  GM  to  eliminate  or  mitigate 
any  safety  risk  associated  with  the 
location  of  the  fuel  tanks  in  these 
vehicles,  both  at  the  time  of  their  design 
and  afterward. 

4.  Information  regarding  what  remedy 
or  remedies  would  be  appropriate  if  tho 
vehicles  in  question  are  finally 
determined  to  have  a  defect  related  to 
motor  vehicle  safety. 


As  stated  in  the  October  27  notice, 
persons  wishing  to  make  oral 
presentations  are  requested  to  notify  Ms. 
Judy  Taylor.  Office  of  Defects 
investigation.  National  Highway  Traffic 
Safety  Administration,  Room  5326.  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2850,  t)efore  the  close 
of  business  on  November  28, 1994. 
Written  comments  may  be  submitted  to 
the  same  address  and  must  be  received 
not  later  than  the  beginning  of  the 
meeting  on  December  6,  1994. 

Because  many  people  may  be  coming 
from  other  cities  to  appear  at  the  public 
meeting,  NHTSA  intends  to  give  earJi 
person  who  wishes  to  appear  a 
reasonably  precise  idea  of  the  day  and 
time  for  his  or  her  presentation. 
Therefore,  the  agency  urges  persons 
desiring  to  appear  to  notify  Ms.  Taylor 
as  soon  as  possible  in  order  to  properly 
organize  the  meeting.  Depending  upon 
the  number  of  persons  who  wish  to 
appear,  NHTSA  may  have  to  limit  the 
time  for  each  person's  presentation  or 
arrange  for  group  appearances. 

Authority:  49  U.S.C  §30118. 
Issued  on:  November  15, 1994. 
Christopher  A.  Hart. 

Dep  u  ty  Adwinistra  tor. 

(PR  Doc.  94-28542  Filed  11-15-94;  3;00  pnij 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

List  Of  Blocked  Persons  and  Specialty 
Designated  Nationals 

AGENCY:  Office  of  Foreign  Assets 
Control.  Treasury. 
ACTION:  Notice 

SUMMARY:  The  Treasury  Department  is 
issuing  a  comprehensive  list  of  all 
blocked  persons  and  specially 
designated  nationals  under  the  various 
sanctions  programs  administered  by  the 
Office  of  Foreign  Assets  Control  as  of 
[insei-t  date  of  filing],  to  enhance  public 
awareness  of  these  persons  and  to 
facilitate  compliance  with  the 
applicable  prohibitions  on  dealing  in 
property  in  which  these  persons  have  an 
interest.  This  list  includes  designations 
pursuant  to  31  CFR  parts  500,  515,  550, 
575.  and  585. 

EFFECTIVE  DATE:  November  14,  1994.  or 
upon  actual  prior  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Robert  McBrien.  Chief,  International 
Programs,  Tel.:  (202)  622-2420;  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury.  Annex,  1500 
Pennsylvania  Ave.,  N.W.,  Washington. 
D.C.  20220. 


SUPPI^MENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  pubUcation  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

The  following  list  contains  the  names 
of  entities  and  individuals  that  the 
Director  of  the  Office  of  Foreign  Assets 
Control  has  determined,  as  of  November 
14. 1994,  to  be  (1)  component  agencies 
of  a  government  subject  to  sanctions,  or, 
depending  on  the  program  subjecting 
them  to  sanctions,  (2)  organized  or 
located  in  a  country  subject  to  economic 
sanctions,  (3)  owned  and  controlled  by 
persons  that  are  organized  or  located  in, 
or  are  nationals  of,  a  country  subject  to 
economic  sanctions,  or  (4)  owned  or 
contio'led  by,  or  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of, 
the  government  of  a  country  subject  to 
economic  sanctions.  The  listed  specially 
designated  nationals  and  blocked 
persons  relate  to  sanctions  imposed 
against  Cuba,  Iraq,  Libya,  North  Korea, 
and  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro).  The  list  also 
includes  the  names  of  vessels 
determined  to  be  the  property  of 
blocked  persons. 

The  entities  and  individuals  included 
in  the  list  are  subject  to  all  prohibitions 
appUcable  to  the  government  of  the 
country  suhject  to  economic  sanctions 
with  which  they  are  associated. 
"Persons  subject  to  U.S.  jurisdiction,"  or 
"U.S.  persons,"  depending  on  the 
sanctions  program,  are  prohibited  from 
engaging  in  transactions  involving 
properly  in  which  any  of  these  entities 
and  individuals  has  an  interest  unless 
the  transactions  are  exempted  by  statute 
or  hcensed  by  the  Office  of  Foreign 
Assets  Control.  Additionally,  all  assets 
within  U.S.  jurisdiction  owned  or 
controlled  by  these  entities  and 
individuals  are  blocked  and  may  not  be 
transferred,  withdrawn,  exported  or 
otherwise  dealt  with.  Persons  subject  to 
U.S.  jurisdiction,  or  U.S.  persons,  are 
not  prohibited,  however,  from  paying 
funds  owed  to  any  of  these  entities  and 
individuals  into  a  blocked  account  held 
in  '.he  name  of  the  blocked  entity  or 
individual  in  a  domestic  U.S.  financial 
institution.  Such  payonents  must  be 
reprrted  to  the  Office  of  Foreign  Assets 
Conu-ol,  CompUance  Division,  pursuant 
to  applicable  regulations. 

Determinations  that  persons  are 
blocked  or  specially  designated 
nationals  under  a  particular  sanctions 


program  are  effective  upon  the  date  of 
determination  by  the  Director  of  the 
Office  of  Foreign  Assets  Control 
("FAC").  acting  under  authority 
delegated  by  the  Secretary  of  the 
Treasury.  PubUc  notice  of  a  blocking  or 
designation  is  effective  upon  the  date  of 
publication  in  the  Federal  Roister  or 
upon  prior  actual  notice.  This  hst  is  not 
definitive  or  all-inclusive,  and  new 
Federal  Register  notices  with  regard  to 
specially  desigrxaled  nationals  or 
blocked  persons  may  be  published  at 
any  time.  The  absence  of  any  particular 
person  from  the  hst  of  specially 
designated  nationals  and  blocked 
persons  is  not  to  be  construed  as 
evidence  that  the  person  is  not  a 
component  agency  of  a  government 
subject  to  sanctions;  or  organized  or 
located  in  a  country  subject  to  economic 
sanctions;  or  owned  and  controlled  by 
persons  that  are  organized  or  located  in, 
or  are  nationals  of,  a  country  subject  to 
economic  sanctions;  or  owned  or 
controlled  by,  or  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of, 
the  government  of  a  country  subject  to 
economic  sanctions.  The  Treasury 
Department  regards  it  as  incumbent 
upon  all  U.S.  persons  or  persons  subject 
to  U.S.  jurisdiction,  depending  upon  the 
sanctions  program,  to  take  reasonable 
steps  to  ascertain  for  themselves 
whether  persons  with  whom  they  enter 
into  transactions  fall  into  one  of  these 
categories. 

A  listing  of  citations  to  previous 
Federal  Register  notices  and  rules 
through  November  14, 1994  is  included 
at  the  conclusion  of  this  notice.  Users 
are  advised  to  check  the  Federal 
Register  and  The  Federal  Bulletin  Board 
routinely  for  additional  names  or  other 
changes  to  the  hstings.  Entities  and 
individuals  on  the  hst  are  occasionally 
licensed  by  the  Office  of  Foreign  Assets 
Control  to  transact  business  with  U.S. 
persons  or  persons  subject  to  U.S. 
jurisdiction  in  anticipation  of  removal 
from  the  Ust  or  because  of  foreign  policy 
considerations  in  unique  circumstances. 
Current  information  on  licenses  issued 
with  regard  to  blocked  persons  or 
specially  designated  nationals  may  be 
obtained  by  calling  the  Office  of  Foreign 
Assets  Control,  Licensing  Division  (202/ 
622-2480). 

ALPHABETICAL  USTING  OF 
BLOCKED  PERSONS  AND  SPECIALLY 
DESIGNATED  NATIONALS 

Note:  The  alphabetical  list  below  provides 
the  following  infomiation  (to  the  extent 
known)  concerning  blocked  persons  and 
vessels. 

For  blocked  individuals:  name  and 
title  (known  abases),  address,  date  of 
birth,  (the  notation  "individual"). 


(country  sanctions  program  under 
which  the  program  is  blocked). 

For  blocked  entities:  name  (known 
former  or  alternate  names),  address, 
(country  sanctions  program  under 
which  the  entity  is  blocked). 

For  blocked  vessels:  name  (call  sign), 
type,  size  and  registration  of  vessel. 
(vessel  owner),  (the  notation  "vessel"), 
[country  sanctions  program  under 
which  the  property  is  blocked). 

Abbrexnations:  "a.k.a."  means  "also 
known  as";  "f.k.a."  means  "formerly 
known  as";  "n.k.a."  means  "now  known 
as";  "DOB"  means  "date  of  birth";  'FRY 
S&M"  means  "the  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro)". 

1  ATHAR  (KNAR)  Tanker  1.502DWT  Iraqi 
flag  (Iraqi  Oil  Tankers  Gimpany)  (vtasel) 
IIRAQ) 
1  HURIZ.AN  (HNHN)  Tanker  1 .502DWT  Iraqi 
flag  (Iraqi  Oil  Tankers  Companv)  (vessel) 
(IRAQ) 
7  NISSAN  (HNNN)  Tanker  1,502DVVT  Iraqi 
Flag  (Iraqi  Oil  Tankers  Companv)  (vessel) 
IIRAQ) 
13.  JUU.  Podgorica.  Montenegro  (FRY  S&M) 
21  MAJ.  Belgrade.  Serbia  (FRY  S&M) 
A.  BORTOLOTTI  &  CO.  S.P.A.  (a.k.a. 

BORTOLOTTI).  Cremona.  Italy  (UBYAl 
A.  BORTOLOTTI  &  CO.  S.P.A.  (a.k^. 
BORTOLOTTI),  Via  Predore,  59.  24067 
Samico.  Bergamo,  lUlv  ILIBYA) 
A.T.E.  INTERNATIONAL  LTD.  (f.La.  RWH 
INTERNATIONAL  COMMODITIES).  3 
Mandeville  Place.  London.  England  IIKAQJ 
A.W.A.  ENGINEERING  UMITED,  3 

Mandeville  Place,  London.  England  IIRAQ) 
ABASTECADORA  NAVAL  Y  INDUSTRIAL. 

S.A.  (a.k.a.  ANAINSA),  Panama  ICUBA) 
ABBAS.  Abdul  Hussein,  Italy  (individual) 

(IRAQI 
ABBAS,  Kassim.  Italy  (individual)  (IR^Q) 
ABBOTT,  lohn  G..  34  Grosvenor  Street, 
London  WlX  9FG.  England  (individual) 
iUBYA) 
ABDELMULLA.  Yousef  Abd-El-Razegh 
(a.k.a.  ABDUL.MOLA,  Yousef  Abd-EI- 
Razegh).  P.O.  Box  4538.  Maidan  Masif  El 
Baladi,  Tripoli,  Libya  (individual)  ILIBYAI 
ABDELNUR.  Nury  de  )esus.  Panama 

(individual)  [CL'BA] 
ABDUL  lAVVAD.  Mohammed  (a.k.a. 
ABDUL)AVVAD.  Muhammed  I ).  Tripoli. 
Libva  (individual)  [LIBYA) 
ABDULIAWAD.  Muhammed  I.  (a.k.a  ABDUL 
(AWAD,  Mohammed),  Tripoli.  Libvn 
(individual)  (LIBYA) 
ABDULMALIK.  Abdul  Hameed  (a.k.a. 
MALIK.  Assim  Mohammed  Rafiq  Abdul, 
a.k.a.  RAFIQ,  Assem).  14  Alraotaz  Sad  Al 
Deen  Street,  Al  Nozha.  Cairo,  Egypt 
(individual)  [IRAQ) 
ABDULMOLA,  Yousef  Abd-El-Razegh  {a.k.a 
ABDELMULLA,  Yousef  Abd-El-Razegh), 
P.O.  Box  4538.  Maidan  Masif  El  Baladi, 
Tripoli.  Libya  (individual)  (LIBYA I 
ABRAHAM.  Trevor,  England  (individual) 

IIRAQ) 
ACE  INDIC  NAVIGATION  CO  .  LTD..  M.-tlts 

(CUBA) 
.^CECHILLY  (Atechilly  NavigafitM)  Go  . 
Malta)  (vessel)  (CUBA) 
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ACECHILLY  NAVIGATION  CO..  LTD..  171 

Old  Bakery  St..  Valletta.  Malta  (CUBA) 

ACEFROSr\'  (Acefrosty  Shipping  Co..  Malta) 
(vessel)  [CUBA] 

ACEFROSTY  SHIPPING  CO..  LTD..  171  Old 
Bakery  St..  Valletta,  Malta  [CL'BAl 

AD-DAR  AL  JAMAHIRIYA  FOR 
PL'BUSHING  DISTRIBUTION  ft 
ADVERTISING.  P.O.  Box  321.  Benghazi, 
ybya  (UBYAl 

AD-DAR  AL  JAMAHIRIYA  FOR 
PUBUSHING  DISTRIBUTION  & 
ADVERTISING.  P.O.  Box  20108.  Sebha. 
Libya  [UBYA] 

AD-DAR  AL  JAMAHIRIYA  FOR 
PUBUSHING  DISTRIBUTION  & 
ADVERTISING.  P.O.  Box  15977. 
Casablanca.  Morocco  (LIBYA) 

AD-DAR  AL  JAMAHIRIYA  FOR 
PUBLISHING  DISTRIBUTION  & 
ADVERTISING.  P.O.  Box  959.  Tripoli. 
Libya  (UBYA) 

AD-DAR  AL  JAMAHIRIYA  FOR 
PL^USHING  DISTRIBUTION  & 
ADVERTISING.  P.O.  Box  547.  Valletta. 
Malta  (LIBYA) 

AD-DAR  AL  JAMAHIRIYA  FOR 
PUBUSHING  DISTRIBUTION  & 
ADV'ERTISING.  P.O.  Box  17459.  Misurata. 
Libya  (LIBYA) 

ADMINCHECK  LIMITED.  1  Old  Burlington 
Street,  London,  England  (IRAQ) 

ADMIRAL  ZMAJEVIC  (9HTX3)  General  Dry- 
Cargo  8,569GT  Malta  flag  (South  Adriatic 
Bulk  Shipping  Ltd.)  (vessel)  (FRY  S&M) 

ADVANCED  ELECTRONICS 
DEVELOPMENT.  LTD..  3  Mandeville 
Place.  London.  England  (IRAQ) 

AERO-CARIBBEAN  (a.La. 
AEROCARIBBEAN  AIRLINES).  Havana. 
Cuba  [CUBA] 

AEROCARIBBEAN  AIRLINES  (a.k.a.  AERO- 
CARIBBE.'VN).  Havana.  Cuba  (CUBA) 

AERODROM  BEOGRAD  (a.k.a.  AIRPORT 
BELGRADE).  Belgrade.  Serbia  (FRY  S&MI 

AEROINZINJERING.  Belgrade.  Serbia  (FRY 
S&M) 

AEROTAXI  EJECUTIVO.  S.A..  Managua. 
Nicaragua  (CUB.M 

AGENCIA  d.d.,  New  York.  U.S.A.  (FRY  S&M) 

.'VGENCL'L  DE  VL^lJES  GUAMA  (a.k.a.  VIAJES 
CUAMA  TOURS;  a.k.a.  GUAMATUR.  S.A.: 
a.k.a.  GUAMA  TOUR),  Bal  Harbour 
Shopping  Center.  Via  Italia.  Panama  City. 
Panama  (CUBA) 

AGHIL.  Yousef  I..  Libya  (individual)  (UBYA) 

ACIP  (N.A.M.E.>UMITED  (a.k.a.  AGIP 
NORTH  AFRICA  AND  MIDDLE  EAST  OIL 
COMPA.NY).  Adahr,  P.O.  Box  346.  Sciara 
Giakarta.  Tripoli.  Libya  (UBYA) 

AGIP  (N.A.M.E.)  UMITED  (a.k.a.  AGIP 
NORTH  AFRICA  AND  MIDDLE  EAST  OIL 
COMPANY).  Benghazi  Office.  P.O.  Box 
4120.  Benghazi.  Libya  (Designation  applies 
only  to  joint  venture  located  in  Libya) 
(LIBYA] 

AGIP  NORTH  AFRICA  AND  MIDDLE  EAST 
OIL  COMPANY  (a.k.a.  AGIP  (N.A.M  E.) 
LIMITED),  Benghazi  Office,  P.O.  Box  4120. 
Benghazi.  Libya  (Designation  applies  only 
to  joint  venture  located  in  Libya)  (LIBYA! 

AGIP  NORTH  AFRICA  AND  MIDDLE  EAST 
OIL  COMPANY  (a.k.a.  AGIP  (N.A.M.E.) 
LIMITED).  Adahr,  P.O.  Box  346.  Sciara 
Giakarta.  Tripoli.  Libya  jLIBYAj 


AGOCO  (a.k.a.  ARABIAN  GULF  OIL 

COMPANY).  P.O.  Box  693-325,  Ben 

Ashour  Street.  Tripoli.  Libya  [LIBYA] 
AGOCO  (a.k.a.  ARABL\N  GULF  OIL 

COMPANY).  P.O.  Box  263,  Al  Kish. 

Benghazi.  Libya  (UBYA) 
AGOCO  (ak.a.  ARABIAN  GULF  OIL 

COMPANY),  Sarir  Field.  Libya  [LIBYA] 
AGOCO  (a.k.a.  ARABL\N  GULF  OIL 

COMPANY).  Windsor  House.  42-50 

Victoria  Street.  London  SWlH  ONW. 

England  (UBYA) 
AGRICULTURAL  BANK.  THE  (a.k.a. 

UBYAN  AGRICULTURAL  BANK;  a.k.a. 

NATIONAL  AGRICULTURAL  BANK  OF 

UBYA),  (1  city  branch  and  27  branches  in 

Libya)  (UBYA] 
AGRICULTURAL  BANK,  THE  (a.k.a. 

UBYAN  AGRICULTURAL  BANK;  a.k.a. 

NATIONAL  AGRICULTURAL  BANK  OF 

UBYA).  52.  Omar  El  Mokhtar  Street.  P.O. 

Box  1100.  Tripoli.  Libya  [LIBYA] 
AGRO-UNIVERZAL.  Kanijiza.  Vojvodina 

(Serbia)  [FRY  S&M) 
AGROBANKA  BELGRADE,  all  offices 

worldwide  [FRY  S&M] 
AGROEXPORT,  Belgrade,  Serbia  [FRY  S&MJ 
AGROOPREMA,  Belgrade,  Serbia  (FRY  S&M] 
AGROPANONIJA,  Vrsac,  Vojvodina  (Serbia) 

(FRY  S&M] 
AGROPROM  BANKA  d.d.,  Banja  Luka, 

Bosnia-Herzegovina  (FRY  S&M] 
ACROPROMET,  Kikinda,  Vojvodina  (Serbia) 

[FRY  S&M) 
AGROVOJVODINA  EXPORT-IMPORT,  23 

Oktobra  blvd.  61,  21000  Novi  Sad.  Serbia 

(FRY  S&M] 
AGROVOJVODINA.  Karafiatova  40.  Prague 

10,  Czech  Republic  (FRY  S&M) 
AGROVOJVODINA.  Katona  Jozef  utca  10/a. 

1137  Budapest  13.ker,  Hungary  [FRY  S&M] 
AGROVOJVODINA.  Mosfiljmovskaja  42. 

Moscow.  Russia  (FRY  S&M] 
AGROVOJVODINA.  Novi  Sad.  Vojvodina 

(Serbia)  [FRY  S&M) 
AGROVOJVODINA.  War>nskiego  28  m  40. 

Warsaw.  Poland  [FRY  S&M] 
AGUIAR,  Raul.  Director.  Banco  Nacional  de 

Cuba.  Ave.  de  Concha,Espina  8.  E-28036 

Madrid.  Spain  (individual)  [CUBA] 
AHMAD.  Rasem,  P.O.  Box  1318,  Amman, 

Jordan  (individual)  [IRAQ] 
AHMAD,  Wallid  Issa.  Iraq  (individual) 

(IRAQI 
AIK  SUMADIJA,  Kragujevac,  Serbia  [FRY 

S&M] 
AIK  VRANJE.  Vranje.  Serbia  [FRY  S&M] 
AIMOROS  SHIPPING  CO.,  Valletta.  Malta 

(CUBA] 
AIN  ZALAH  (HNAZ)  Tanker  36.330DWT 

Iraqi  flag  (Iraqi  Oil  Tankers  Company. 

Basrah.  Iraq)  (vessel)  (IRAQ) 
AIR  JUGOSLAVIA,  Belgrade.  Serbia  [FRY 

S&M] 
AIRE  F  (f.k.a.  OBOD)  (9HTG3)  General  Dry 

Cargo  13.651GT  Malta  flag  (Oktoih 

Overseas  Shipping  Ltd.)  (vessel)  [FRY 

S&M] 
AIRPORT  BELGRADE  (a.k.a.  AERODROM 

BEOGRAD).  Belgrade.  Serbia  (FRY  S&M] 
AL-AGELI.  Dr.  Muktar  Ali  (a.k.a.  EL-AGELI, 

Dr.  Mukhtar  Ali;  a.k.a.  EL-AGELI.  Dr. 

Muktar  Ali),  Apartment  10.  Maida  Vale. 

Little  Venice,  London,  England;  15/17 

Lodge  Road,  St.  Johns  Wood,  London  NVV8 

7JA.  England;  DOB  23  July  1944 

(individual)  [LIBYA] 


AL-ALYAA  (N/A)  Tug  375DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
AL-AMIN  (YL\M)  Tug  368DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  lIR.«iQ] 
AL-AMIRI,  Adnan  Talib  Hassim.  43  Palace 

Mansions.  Hammersmith.  London,  England 

(individual)  [IRACy 
AL  ANBAR  (YL\V)  Tug  DWT  N/A  Iraqi  flag 

(Government  of  the  Republic  of  Iraq 

Managed  by  the  State  Organization  of  Iraqi 

Ports,  Basrah.  Iraq)  (vessel)  (IRAQJ 
AL-ARABI  TRADING  COMPANY  LIMITED, 

Lane  11.  Hai  Babil.  Baghdad  District  929. 

IraqllRACM 
AL-AZAWI,  Dafir.  Iraq  (individual)  lIRAQj 
AL-BAATH  (HNBT)  Tanker  9,928DWT  Iraqi 

flag  (Iraqi  Oil  Tankers  Company)  (vessel) 

[IRAQ] 
AL-BAHAR  AL-ARABI  (formerly  Iraqi- 
owned;  f.k.a.  SEABANK)  (HQHR4)  Fish/ 

Cargo  6.953DWT  Honduras  flag  (Trading  & 

Maritime  Investnjents.  Honduras.  Managed 

by  Arab  Trans  Trade  Co.  S.A.E., 

Alexandria,  Egypt)  (vessel)  (IRAQ) 
AL-BAKR  (YIBR)  Research  390DV\T  Iraqi 

flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 
AL-BAYAA  (f.k.a.  HIBOOB)  (HNHB)  Barge 

1,662DWT  Iraqi  flag  (Iraqi  Slate  Enterprise 

for  Water  Transport)  (vessel)  [IRAQ] 
AL-DAJANI,  Leila  N.S..  P.O.  Box  1318. 

Amman.  Jordan  (individual)  (IRAQ) 
AL-DAJANI,  Nadira  S..  P.O.  Box  1318. 

Animan,  Jordan  (individual)  [IRAQJ 
AL-D.MANl.  Sa'ad,  P.O.  Box  1318.  Amman, 

Jordan  (individual]  [IR.\Q] 
AL-DULAIMI.  Khalaf  M.  M.,  Baghdad,  Iraq 

(individual)  [IRAQ] 
AL-ENTISAR  (N/A)  Tug  37.5DVVT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
AL  FAO  (YIAN)  Research  80DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
AL-HABOBI,  Dr.  Safa  Haji  J..  Flat  4D 

Thorney  Court,  Palace  Gate,  Kensington. 

England  (individual)  (IRAQ) 
AL  HAMBRA  HOLDING  COMPANY. 

Madrid,  Spain  [LIBYA] 
AL-HASSAN,  Anas  Malik  Dohan  (a.k.a.  AL- 

HASSAN,  /Vnas;  a.k.a.  DOHAN,  Anas; 

a.k.a.  DOHAN,  Anas  Malik:  a.k.a.  MALIK. 

Anas),  Jordan  (individual)  [IRAQ] 
AL-HASSAN.  /Vnas  Malik  Dohan  (a.k.a.  AL- 
HASSAN.  Anas;  a.k.a.  DOHAN.  Anas; 

a.k.a.  DOHAN.  Anas  Malik;  a.k.a.  MALIK, 

Anas),  Baghdad,  Iraq  (individual)  (IRAQ] 
AL-HATHER  (YIHR)  Tug  368DWT  Iraqi  flag 

(State  Org.  of  h^qi  Ports)  (vessel)  (IRAQ] 
AL  KABIR,  1  Giaddet  Omar  Mokhtar.  P.O. 

Box  685.  Tripoli.  Libya  (individual) 

[LIBYA] 
AL  KARAMAH  (HNKM)  Tanker  12.882DWT 

Iraqi  flag  (Iraqi  Oil  Tankers  Company) 

(vessel)  (IRAQJ 
AL-KARRKH  (YIKH)  Tug  368DVVT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  jIR.'VQ] 
AL-KHAFAJI.  Sabah.  254  Rue  Adolphe 

Pajeaud.  92160  Antonv.  France 

(individual)  (IRAQ] 
AL  KHALIDA  (HNKD)  Tanker  7.155DVVT 

Iraqi  flag  (Iraqi  Oil  Tankers  Company) 

(vessel)  [IRAQ] 
AL-KHALIJ-AL-ARABI  (YIKA)  Ser\ice 

4.740DVVT  Iraqi  flag  (State  Org.  of  Iraqi 

Ports)  (vessel)  [IRAQ] 
AL-MAJID,  Ali  Hassan.  Baghdad.  Iraq 

(individual)  (IRAQ] 


Al>-MAfID,  Hussein  Kamel  Hassan.  Baghdad. 

Iraq  (individiul)  (IRAQ] 
AL  MA.NSUR  (HNMR)  Yacht  1.223DWT  Iraqi 
flag  (Iraqi  State  Enterprise  bx  Water 
Transport)  (vessel)  [IRAQ] 
AL  MERBID  (YIMD)  Service  4,649DWT  Iraqi 
flag  (SUte  Org.  of  Iraqi  Ports)  (vessel) 
[IRAQJ 
AL  MOSUL  (YIAS)  Service  1 .219DVVT  Iraqi 
f!^  (Stale  Org.  of  Iraqi  Ports)  (vessel) 
(IRAQ) 
AL  NAJAF  CilNF)  Service  4,740DV\T  Iraqi 
flag  (State  Oi^g.  of  Iraqi  Ports)  (vessel) 
(IRAQ) 
AL  NASR  (DDRH)  Service  2.444DVVT  Iraqi 
flag  (State  Oig.  of  Iraqi  Ports)  (vessel) 
(IRAQJ 
AL  NASR  (HNNR)  Tanker  1.502DWT  Iraqi 
flag  (Iraqi  Oil  Tanker  Company)  (vessel) 
[IRAQJ 
AL-NOHOODH  (YINU)  Tug  375DVVT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
IIRAQJ 
AL-OG.MLY,  Akram  H..  Flat  2,  St.  Ronons 
Court,  63  Putney  Hill,  London,  England 
(individual)  [IRAQ] 
AL  aMARAH  (YL\W)  Tug  320DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQJ 
AL  PETRA  COMPANY  FOR  GOODS 
TRANSPORT  LTD.,  (a.k.a.  PETRA 
NAVlGATlCMSi  AND  INTERNATIONAL 
7  RADING  CO.  LTD.)  Hai  Al  Wahda 
Mabalat  906.  906  Zulak  50.  House  14 
Baghdad,  Iraq  (IRAQ) 
AL-QADISIYA  (HNKS)  Yacht  lOODWT  Iraqi 
flqg  (Iraqi  State  Enterprise  for  Water 
Transport)  (vessel)  [IRAQ] 
AL-R.\FIDAIN  SHIPPING  COMPANY. 

Bombay.  India  (IRAQ) 
AL  RAMADI  (YL\Y)  Tug  320DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
AL  RASHEED  (YIBE)  Service  304DVVT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
|IR.\Q] 
AL  RATBA  (YIBA)  Tanker  544DVVT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
AL-RESSAFA  (YIRF)  Tug  368DWT  Iraqi  flag 

(Stale  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
AL-SAHIL-AL-ARABI  (HNSA)  Service 
6,396DWT  Iraqi  flag  (Iraqi  State  Enterprise 
for  Sea  Fisheries.  Basrah  Iraq)  (vessel) 
[IRAQ] 
AL  SHUMOOKH  (N/A)  Tug  375DWT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
I  IRAQ) 
AL-TAKRin,  Barzan  Ibrahim  Hassan. 

Geneva.  .Switzerland  (individual)  IIRAQ] 
AL-TAKRin.  Sabawi  Ibrahim  Has.san, 

Baghdad.  Iraq  (individual)  (IRAQ) 
AL-TAKRITI,  Watban.  Baghdad,  Iraq 

(individual)  (IRAQJ 
AL-raiRTHAR  (YTTH)  Tanker  524DVVT  Iraqi 
flag  (State  Org.  of  Iraqi  PorU)  (vessel) 
IIRAQJ 
AL-WAHDAH  (YIWH)  Tug  149DWT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
IIRAQ] 
AL  WALEED  (YIBF)  Research  DWT  N/A  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
(IRAQI 
AL  ZAB  (YIBH)  Tug  DWT  N/A  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ] 
AL-ZAHRAA  (HNNZ)  RO/RO  3.985DWT 
Iraqi  flag  (Iraqi  State  Enterprise  for  Water 
Transport)  (vessel)  (IR,^QJ 


AL  ZAVVRAA  (HNZW)  Cergo  3,549DWT  Iraq 
flag  (Iraqi  State  Enterprise  for  Water 
Transport,  Bstghdad)  (veseel)  (IRAQ) 
ALABID  (f.k.a.  SANABUL)  (HNDB)  Baige 
1,662DWT  Iraqi  flag  (Iraqi  State  Enterprise 
for  Water  Transport)  (vessel)  (IR.^QJ 
ALBA  (J8FM9)  ROmO  Cargo  915GT  Saint 
Vincent  flag  (Montenegro  Overseas 
Navigation  Ltd.)  (vessel)  (FRY  S&M| 
ALBAHR  ALARABI  (a.k.a.  BAROON.  MV- 
f.k.a.  BAHAR  AL  ARABI;  f.k.a.  SEABANK) 
a  motor  vessel  registered  under  the 
Belizean. flag  (IRAQ) 
ALEDREESI  (HNID)  Cargo  3.550DWT  Iraqi 
flag  (Iraqi  State  Enterprise  for  Wafer 
Transport)  (vessel)  IIRAQJ 
ALEGRIA  DE  PIO  (Naviera  Maritima  de 

Arosa,  Spain)  (vessel)  (CUBA) 
ALFARABl  (HNFB)  Cargo  8,342D\\T  Iraqi 
flag  (Iraqi  State  Enterprise  for  Water 
Transport)  (vessel)  [IRAQJ 
ALFARAHIDI  (HNFR)  Tanker  149,441DWT 
Iraqi  flag  (Iraqi  Oil  Tankers  Company) 
(vessel)  [IRAQJ 
ALFIDAA  (f.k.a.  SILOWAT)  (HNFD)  Baige 
1.662DVVT  Iraqi  flag  (Iraqi  Slate  Enterprise 
for  Water  Transport)  (vessel)  (IRAQI 
ALFONSO.  Carlos  (a.La.  Carlos  Alfonso 

GONZALEZ),  Panama  (individual)  (CUBA] 
AU.  Ali  Abdul  Mutalib.  Germany 

(individual)  (IRAQ] 
ALKADISIYAH  (n.k.a.  MANDALI)  (YIQS) 
Service  6.977DWT  Iraqi  ttag  (State  Ore.  of 
Iraqi  Ports)  (vessel)  [IRAQ] 
ALKHANSAA  (HNKN)  Cargo  3.525DV\T 
Iraqi  flag  (Iraqi  Stale  Enterprise  for  Water 
Transport)  (vessel)  (IRAQ) 
ALKINDI  (HNKI)  Cargo  8,342D\\T  Iraqi  flag 
(Iraqi  State  Enterprise  for  Water  Transport) 
(vessel)  [IRAQ) 
ALLEN.  Peter  Francis,  "Greys",  36  Stoughton 
Lane,  Stoughton,  Leicestershire,  England 
(individual)  (IRAQJ 
ALMUSTAN-SIRIYAH  (HNMS)  Tanker 

155,210D\VT  Iraqi  flag  (Iraqi  Oil  Tankers   • 
Company)  (vessel)  (IR\Q) 

ALMUTANABBi  (HNMB)  Tanker 
130,241DWT  Iraqi  flag  (Iraqj  Oil  Tajjkers 
Company)  (vessel)  (IRAQ) 
ALNAJAF  (YINF)  Service  4.740DWT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
[IRAQ] 
ALOARDI,  Carlo  Giovanni.  .Milan,  Italy 

(individual)  [CUBA] 
ALQADISIYAH  (HNQS)  Tanker  155,210DVVT 
Iraqi  flag  (Iraqi  Oil  Tankers  Company) 
(vessel)  (IRAQJ 
ALRAZI  (formerly  Iraqi-owned:  n.k.a.  SKY 
SEA)  (HNRZ)  Cargo  8.334  DWT  Honduras 
flag  (Pandora  Shipping  Co.  S.A..  Honduras. 
Managed  by  Petra  Navigation  & 
International  Trading  Co.  Ltd.,  Amman. 
Jordan)  (vessel)  [IRAQ] 
ALSUMOOD  (YISD)  Service  6.977  DUT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
[IR.^Q1 
ALTAAWl.M-ALARABI  (HNAI)  Cargo 
13,634DVVT  Iraqi  flag  (Iraqi  State 
Enterprise  for  Water  Transport)  (vessel) 
[IRAQJ 
ALUBAF  ARAB  INTERNATIONAL  BANK 
E.C.  (a.k.a.  ALUBAF).  UGB  To*ver. 
Diplomatic  Area,  P.O.  Box  12529.  Manama 
Bahrain  |UBYA| 
ALUBAF  INTERNATKWAL  BANK— TUNIS 
'a.k.a.  ALUBAF— TUNIS),  90-92  Avenue 


11        Hedi  Chaker.  P.O.  Box  51. 1002  Tunis 
Belvedere.  Tunisia  (LIBYA) 
ALUMINUM  COOPERATIVE  PODCX3RICA 
(a.k.a.  KOMBINAT  ALUMINIJUMA 
PODGORICA).  P.O.B.  22.  81000  Podgorif.a 
Montenegro  [FRY  S&MJ 
ALVAREZ,  Manuel  (AGUIRRE),  Panama 

(individual)  (CUBA) 
ALWAHDA  (HNAD)  Baige  1.662DWT  Iraqi 
flag  (Iraqi  State  Enterprise  for  Water 
Transport)  (vessel)  (IRAQ) 
ALWAN,  Allaidin  Hussain  (a.k.a.  ALVVAN. 
Alia  Idin  Hussain),  Baghdad,  Iraq 
(individual)  (IRAQ) 
ALWASITTI  (HNWS)  Cargo  8.343DWT  Iraqi 
flag  (Iraqi  State  Enterprise  for  Water 
Transport)  (vessel)  (IRACU 
ALYARMUK  (HNYK)  Tanker  149.371DUT 
Iraqi  flag  (Iraqi  Oil  Tankers  Company) 
(vessel)  [IRAQ] 
ALZUBAIR  (YIZR)  Service  4.640DVVT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
(IRAQ) 
AMARO,  Joaquim  Ferreira.  Praca  Pto  X.  5+- 
lOo  Andar  CEP  20091.  Rio  de  Janeiro. 
Brazil  (individual)  (IRAQJ 
A.MD  CO.  LTD  AGENCY,  Al-Tahrir  Car 
Parking  Building.  Tahrir  Sq.,  Floor  3, 
Office  33,  P.O.  Box  8044,  BMbdad,  Iraq 
[IRAQJ  ^^  ^ 

AMERICAN  AIR  WAYS  CHARTERS.  INC 
1840  West  49th  St.,  Hialeah,  Florida 
U.S.A.  [CUBA] 
AMEROPA  MERCHANDISING  CORP..  E*sl 

Rockawav,  NY,  U.S.A.  [FRY  S&M| 
A.MURIYAH  (HNAM)  Tanker  155.210DWT 
Iraqi  flag  (Iraqi  Oil  Tankers  Company) 
(vessel)  (IRAQ) 
A.NA  1  (Navigable  Water  Corp..  Panama) 

(vessel)  (CUBA! 
ANAINSA  (a.k.a.  ABASTECADORA  NAVAL 

Y  INDUSTRL\L.  S.A).  Panama  fCt^BAI 
ANDJIC,  Slobodan,  Kolazceia  1.  liooo 

Belgrade,  Serbia  (individual)  [FRY  S&M) 
ANGEUNl,  Alejandro  Abood,  Panar^^a 

(individual)  [CUBA) 
ANGLO-CARIBBEAN  CO..  LTD.  (a.k  a  AVIA 
IMPORT),  Ibex  House.  The  Minories. 
London  EC3.MDY.  England  ICLBAI 
ANGLO-YUGOSLAV  BANK  (n.k.a.  AY 
BANK  UMITED),  London,  Engiaiwl  jPKY 
S&M] 

ANTAMALLO  SHIPPING  CO..  LTD..  Valletta 

Malta  [CUBA] 
A.NTARA  (YIBD)  Serx-ice  508DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  \1RAQ\ 
ANTILLANA  SALVAGE  CO.,  LTD..  171  ad 

Bakery  St..  Valletta.  Ma    j  JCUBAJ 
APABO  (a.k.a.  ARAB  HELLENE  BANK. 
S.A.),  80-^3  Svngrou  Avenue.  GR-117  41 
Athens,  Greece:  P.O.  Box  19126,GR-117 
10  Athens,  Greece:  43  Penepistimiou 
Street.  GR-105  64  Athens.  Greece  fLIBY  «v| 
APATEX-APATIN,  Industrijska  Zona  252rrf) 

Apatin,  Serbia  (FRY  S&MJ 
AQUITAINE  LIBYE.  Omar  El  Mokhtar  Stn»p! 
P.O.  Box  282.  Tripoli,  Libya  (Designation 
applies  only  to  joint  venture  located  in 
Libya)  [LIBYA! 
ARAB  BANK  FOR  INVESTMENT  AND 
FOREIGN  TR.1DE  (a.k.a.  ARBIFT).  Al 
Masood  Building,  Khalifa  St.-eef.  P.O  Box 
7588,  Abu  Dhabi,  V.AE.  [UBYA) 
ARAB  BANK  FOR  INVESTMENT  AND 
FOREIGN  TRACffi  (a.La.  ARBIFT),  Head 
Office.  ARBIFT  Building,  Sheikh  Kemd.m 
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Street.  P.O.  Box  2484,  Abu  Dhabi,  U.A.E. 
[LIBYA) 
ARAB  BANK  FOR  INVESTMENT  AND 
FOREIGN  TRADE  (a.k.a.  ARBIFT).  ARBIFT 
Tower.  Baniyas  Street.  P.O.  Box  5549, 
Deira.  Dubai.  U.A.E.  (LIBYA) 
ARAB  BANK  FOR  INVESTMENT  AND 
FOREIGN  TRADE  (a.k.a.  ARBIFT).  Khalfan 
Bin  Rakan  Building.  Khalifa  Street.  P.O. 
Box  16003.  Al  Ain,  U.A.E.  [UBYAj 
ARAB  COMMERCIAL  INSURANCE 

COMPANY.  Channel  Islands  (LIBYA] 
ARAB  HELLENIC  BANK,  S.A.  (a.k.a. 
APABO),  80-88  Syngrou  Avenue.  GR-117 
41  Athens,  Greece:  P.O.  Box  19126,  GR- 
117  10  Athens,  Greece:  43  Penepistimiou 
Street.  GR-105  64  Athens.  Greece  (LIBYA) 
ARAB  LIBYAN  SYRL\N  INDUSTRL\L  ft 
AGRICULTURAL  INVESTMENT 
COMPANY  (a.k.a.  SYUCO;  a.k.a.  SYRL\N 
UBYAN  COMPANY— INDUSnUAL  & 
AGRICULTURAL  INVESTMENTS),  9 
Mazze.  Autostrade.  Damascus,  Syria 
(UBYA) 
ARAB  LIBYAN  TUNISIAN  BANK  S.A.L. 
.   fn.k.a.  NORTH  AFRICA  COMMERCL^L 
BANK  S.A.L.).  P.O.  Box  9575/11,  Ist  Floor. 
Piccadily  Centre.  Hamra  Street.  Beirut. 
Lebanon  (LIBYA) 
ARAB  PETROLEUM  ENGINEERING 

COMPANY  LTD..  Amman.  Jordan  (IRAQ) 
ARAB  PROJECTS  COMPANY  S.A.  LTD..  P.O. 

Box  7939.  Beirut.  Lebanon  (IRAQ) 
ARAB  PROJECTS  COMPANY  S.A.  LTD..  P.O. 

Box  1972.  Riyadh.  Saudi  Arabia  (IRAQ) 
ARAB  PROJECTS  COMPANY  S.A.  LTD.,  P.O. 

Box  1318,  Amman,  Jordan  [IRAQ] 
ARAB  REAL  ESTATE  COMPANY  (a.k.a. 

ARESCO).  Beirut,  Lebanon  [LIBYA] 
AR.\B  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANKASI  A.S.;  a.k.a.  ATB),  Vali  Konagi 
Cad.  No.  10,  80200  Nistantas.  Istanbul, 
Turkey  [LIBYA] 
ARAB  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANKASI  AS.:  a.k.a.  ATB).  P.O.  Box  380. 
80223  Sisli.  Istanbul,  Turkey  (LIBYA) 
ARAB  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANKASI  A.S.;  a.k.a.  ATB),  Ziyapasa 
Bulvari  No.  14/A,  01130  Adana,  Turkey 
(LIBYA) 
ARAB  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANKASI  A.S.:  a.k.a.  ATB).  P.O.  Box  11. 
01321  Adana.  Turkey  [LIBYA] 
ARAB  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANKASI  A.S.;  a.k.a.  ATB).  Havuzlu  Sok. 
No.  3, 06540  Asagi  Avranci,  Ankara. 
Turkey  [LIBYA] 
ARAB  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANK-'IlSI  A.S.:  a.k.a.  ATB).  P.O.  Box  38, 
06552  Cankaya.  Ankara.  Turkey  (LIBYA) 
ARAB  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANKASI  A.S.;  a.k.a.  .^TB). 
Gaziosmanp)asa  Bulvari  No.  10/1.  35210 
Alsancak.  Izmir.  Turkey  [LIBYA] 
ARAB  TURKISH  BANK  (a.k.a.  ARAP  TURK 
BANKASI  A.S.:  a.k.a.  ATB).  P.O.  Box  52, 
35212  Pasaport.  Izmir.  Turkey  (LIBYA) 
ARABIAN  GULF  OIL  COMPANY  (a.k.a. 
AGOCO).  P.O.  Box  693-325  Ben  Ashour 
Street.  Tripoli.  Libya  [LIBYA] 
ARABL\N  GULF  OIL  COMPANY  (a.k.a. 
AGOCO).  P.O.  Box  263,  Al  Kish.  Benghazi. 
Libya  [LIBYA] 
ARABIAN  GULF  OIL  COMPANY  (a.k-a. 

AGOCO),  Sarir  Field.  Libya  (LIBYA) 
ARABIAN  GULF  OIL  COMPANY  (a.k.a. 
AGOCO),  Windsor  House.  42-50  Victoria 


Street.  London  SVVlH  ONW.  England 
(UBYA) 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK:  a.k.a.  ATB),  Vali  Konagi 
Cad.  No.  10,  80200  Nistantas.  Istanbul, 
Turkey  (LIBYA) 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK:  a.k.a.  ATB).  P.O.  Box 
380.  80223  Sisli,  Istanbul,  Turkey  (LIBYA) 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK:  a.k.a.  ATB),  Ziyapasa 
Bulvari  No.  14/A.  01130  Adana.  Turkey 
[LIBYA] 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK:  a.k.a.  ATB).  P.O.  Box  11. 
01321  Adana.  Turkey  [LIBYA] 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK:  a.k.a.  ATB),  Havuzlu 
Sok.  No.  3, 06540  Asagi  Ayranci,  Ankara. 
Turkey  (LIBYA) 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK:  a.k.a.  ATB),  P.O.  Box  38. 
06552  Cankaya.  Ankara,  Turkey  [LIBYA] 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK:  a.k.a.  ATB). 
Gaziosmanpasa  Bulvari  No.  10/1,  35210 
Alsancak.  Izmir.  Turkey  [LIBYA] 
ARAP  TURK  BANKASI  A.S.  (a.k.a.  ARAB 
TURKISH  BANK;  a.k.a.  ATB).  P.O.  Box  52. 
35212  Pasaport.  Izmir,  Turkey  (LIBYA) 
ARBEEL  (YIBB)  Tug  320DVVT  Iraqi  Hag  (State 

Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
ARBIFT  (a.k.a.  ARAB  BANK  FOR 
INVESTMENT  AND  FOREIGN  TRADE),  Al 
Masood  Building.  Khalifa  Street,  P.O.  Box 
7588.  Abu  Dhabi.  U.A.E.  (LIBYA) 
ARBIFT  (a.k.a.  ARAB  BANK  FOR 
INVESTMENT  AND  FOREIGN  TRADE). 
Head  Office.  ARBIFT  Building.  Sheikh 
Hamdan  Street.  P.O.  Box  2484,  Abu  Dhabi, 
U.A.E.  [LIBYA] 
/VRBIFT  (a.k.a.  AR.^B  BANK  FOR 
INVESTMENT  AND  FOREIGN  TRADE), 
Khalfan  Bin  (lakan  Building.  Khalifa  Street. 
P.O.  Box  16003.  Al  Ain.  U.A.E.  (UBYA) 
A«BIFT  (a.k.a.  ARAB  BANK  FOR 
INVESTMENT  AND  FOREIGN  TRADE), 
ARBIFT  Tower.  Baniyas  Street.  P.O.  Box 
5549,  Deira.  Dubai,  U.A.E.  (LIBYA) 
ARCHI  CENTRE  ICE.  LIMITED,  3 

Mandeville  Place,  London.  England  (IRAQ) 
ARCHICONSULT  LIMITED,  128  Buckingham 

Place.  London  5.  England  (IRAQ) 
ARENAL  SHIPPING  S.A.,  Office  803, 
Nicolaou  Pentadromos  Centre, 
Pentadromos  Junction,  Limassol,  Cyprus 
(FRY  S&M) 
ARESCO  (a.k  a.  ARAB  REAL  ESTATE 

COMPANY).  Beirut,  Lebanon  [LIBYA] 
ARin,  Dr.  Nd)nieddine  Abdalla  (a.k.a.  ARIFI, 
Dr.  Nagmeddin  Abdalla),  P.O.  Box  2134, 
Tripoli.  Libya:  DOB  21  November  1947 
(individual)  [LIBYA] 
ARION  SHIPPING  CO.,  LTD..  60  South  St.. 

Valletta.  Malta  (CUBA) 
ARMANI.  Dino.  Via  San  Francesco  d'Assisi 
10,  Milan,  Italy:  Via  Abruzzi  94,  Milan. 
Italy;  Viale  Ab'bruzzi  24.  Milan.  Italy:  DOB 
20  September  1920  (individual)  [LIBYA] 
ARMANI.  Giampiero.  Viale  Abruzzi  94, 
Milan,  Italy;  DOB  15  September  1932 
(individual)  (LIBYA) 
AS  IMPEX/AEROSERVIS,  Serbia  (FRY  S&M) 
ASSOCL\TED  BANK  OF  KOSOVO  (a.k.a. 
UDRUZENA  KOSOVSKA  BANKA),  all 
offices  worldwide  (FRY  S&M)  including, 
but  not  limited  to: 


ASSOCIATED  BANK  OF  KOSOVO  (a.k.a. 
UDRUZENA  KOSOVSKA  BANKA), 
Rossmarkt  14/111.  D-6000  Frankfurt  am 
Main  1.  Germany  [FRY  S&M) 
ASSOCIATED  BANK  OF  KOSOVO  (a.k.a. 
UDRUZENA  KOSOVSKA  BANKA), 
Schauenbergstrasse  8,  8046  Zurich, 
Switzerland  (FRY  S&M] 
ASSOCIATED  BANK  OF  NOVI  SAD  (a.k.a. 
VOJVODJANSKA  BANKA  d.d.),  all  offices 
(Bank  is  headquatered  in  Novi  Sad, 
Vojvodina  [Serbia])  [FRY  S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.:  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  all  offices 
worldwide  (FRY  S&M]  including,  but  not 
limited  to: 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.:  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Kleine 
Budergasse  13.  5000  Koln  1,  Germany  (FRY 
S&M] 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Kungsgaten  32/ 
VI.  P.O.  Box  7592. 10393  Stockholm. 
Sweden  (FRY  S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.:  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Uranis  Strasse 
14/III.  8001  Zurich.  Switzerland  (FRY 
S&M] 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSK/.  B/VNKA).  71  Avenue  des 
Champs-Elysees,  75008  Paris,  France  (FRY 
S&M] 
ASSOCL^TED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.:  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  P.O.  Box  3502, 
Harrare,  Zimbabwe  [FRY  S&M] 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  38  Rue  Ali  Azil. 
Algiers.  Algeria  [FRY  S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Damrak  28-30/ 
IV.  Amsterdam.  Netherlands  [FRY  S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGR.A0.SKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Tuebingerstrasse 
72.  7000  Stuttgart  1,  Germany  (FRY  S&M) 
ASSOCL\TED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Alt  Moabit  74. 
1000  Berlin  21.  Germany  (FRY  S&M] 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Sonnenstrasse 
12/III,  8000  Munich  2.  Germany  [FRY 
S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 


BEOGRADSKA  BANKA).  Piazza  Velasca  5, 
Milan.  Italy  [FRY  S&M] 
ASSOCL^TED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  85-93/IV  Zeil. 
6000  Frankfurt  am  Main.  Germany  (FRY 
S&M) 
ASSOCL\TED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Lange  Reihe  66. 
2000  Hamburg  1.  Germany  [FRY  S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.:  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Drokstre  Sir.  14- 
16,  3000  Hannover  1.  Germany  (FRY  S&M] 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
,  BEOGRADSKA  BANKA),  108  Fenchurch 
Street.  London  LEG  3M  5  JJ.  England  (FRY 
S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRi\DSKA  BANKA).  Undestrasse- 
Hauptstrasse  l/III,  1030  Vienna.  Austria 
(FRY  S&M) 
ASSOCL\TED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  P.O.  Box  2869, 
Tripoli,  Libya  [FRY  S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
B.\NKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  B.^NKA),  Sokolovska  93/ 
2p.  Prague,  8  Karlin.  Czech  Republic  [FRY 
S&M] 
ASSOCL\TED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Karlstrasse  31, 
4000  Dusseldorf  1.  Germany  [FRY  S&M] 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA), 
Przedstawicielstwo,  Aleje  Roz  5,  Warsaw. 
Poland  (FRY  S&M) 
ASSOCIATED  BELGRADE  BANK  (a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  40  Rue  de 
I'Ecuyer,  BTE  8, 1000  Brussels.  Belgium 
[FRY  S&M) 
ASSOCIATED  ENGINEERS,  England  [IRAQ] 
ASSOCL\TION  OF  YUGOSLAV  RAILWAYS 
(a.k.a.  ZAJEDNICA  JUGOSLOVENSKIH 
ZELEZNICA).  Belgrade.  Serbia  [FRY  S&M] 
ASTERIS  S.A.  INDUSTRIAL  & 
CO.MMERCIAL  CORPORATION.  Athens. 
Greece  (UBYA) 
ASTRO-ORION.  Serbia  (FRY  S&M] 
ATB  (a.k.a.  ARAP  TURK  BANKASI  AS.: 
a.k.a.  ARAB  TURKISH  BANK).  Vali  Konagi 
Cad.  No.  10.  80200  Nistantas,  Istanbul. 
Turkey  (LIBYA) 
ATB  (a.ka.  ARAP  TURK  BANKASI  AS.: 
a.k.a.  ARAB  TURKISH  BANK).  P.O.  Box 
380,  80223  Sisli,  Istanbul,  Turkey  [LIBYA] 
ATB  (a.k.a.  ARAP  TURK  BANKASI  A.S.; 
D,k.a.  ARAB  TURKISH  BANK).  Ziyapasa 
Bulvari  No.  14/A,  01130  Adana.  Turkey 
(LIBYA) 


ATB  (a.k.a.  ARAP  TURK  BANKASI  A.S.; 

a.k.a.  ARAB  TURKISH  BANK),  P.O.  Box 

11, 01321  Adana,  Turkey  (LIBYA) 
ATB  (a.k.a.  ARAP  TURK  BANKASI  A.S.; 

a.k.a.  ARAB  TURKISH  BANK).  Havuzlu 

Sok.  No.  3.  06540  Asagi  A>Tanci,  Ankara. 

Turkey  [LIBYA] 
ATB  (a.k.a.  ARAP  TURK  BANKASI  AS.; 

a.k.a.  ARAB  TURKISH  BANK),  P.O.  Box 

38. 06552  Cankaya.  Ankara,  Turkey 

[UBYA] 
ATB  (a.k.a.  ARAP  TURK  BANKASI  AS.; 

a.k.a.  ARAB  TURKISH  BANK), 

Gaziosmanpasa  Bulvari  No.  10/1,  35210 

Alsancak,  Izmir.  Turkey  (LIBYA) 
ATB  (a.k.a.  ARAP  TURK  BANKASI  AS.; 

a.k.a.  ARAB  TURKISH  BANK).  P.O.  Box 

52.  35212  Pasaport.  Izmir.  Turkey  (LIBYA) 
.^TEKS.  Belgrade.  Serbia  [FRY  S&M) 
ATIA.  Hachim  K.,  2  Stratford  Place,  London 

WIN  9AE,  England  (individual)  [IRAQ] 
ATIA,  Hachim  K..  Hay  Al-Adil.  Mahala-645, 

Zukak-8,  N0.-39.  Baghdad.  Iraq 

(individual)  (IRAQ) 
ATIA.  Hachim  K..  Lane  15.  Area  902,  Hai  Al- 

Wahda.  Baghdad,  Iraq  (individual)  [IRAQ] 
.•\TLAS  AIR  CONDITIONING  COMPANY 

LIMITED.  55  Roebuck  House.  Palace  Street, 

London.  England  (IRAQ) 
ATLAS  EQUIPMENT  COMPANY  LIMITED,   . 

55  Roebuck  House.  Palace  Street.  London, 

England  (IRAQ) 
AUTOMOBILE  INDUSTRY— CRVENA 

ZASTAVA  (a.k.a.  ZASTAVA;  a.k.a. 

ZAVODI  CRVENA  ZASTAVA— 

KRAGUJEVAC),  Kragujevac,  Serbia  |FRY 

S&M) 
AUTOPREVOZ.  Pljevlja.  Montenegro  (FRY 

S&M) 
AUTOTEHNA.  Belgrade.  Serbia  [FRY  S&.M) 
AVALA  (n.k.a.  DAN;  f.k.a.  GOLD  STAR) 

(J8FN7)  Bulk  Carrier  27.069GT  Denmark 

(Saint  Vincent)  Flag  (Leonela  Shipping) 

((Sunbow  Maritime  S.A.))  (vessel)  [FRY 

S&M] 
AVALON,  S.A.,  Colon  Free  Zone,  Panama 

[CUBA] 
AVIA  IMPORT  (a.k.a.  ANGLO-CARIBBEAN 

CO.,  LTD.),  Ibex  House.  The  .Minories, 

London,  EC3N  IDY.  England  (CUBA) 
AVIOGENEX.  Belgrade.  Serbia  (FRY  S&M) 
AVIOGENEX.  Milentia  Popovica,  11070 

Belgrade.  Serbia  (FRY  S&.M) 
AVIS  FAITH  (Bradfield  Maritime  Corp.  Inc., 

Panama)  (vessel)  (CUBA) 
AVNOJA  57,  Serbia  [FRY  S&M) 
AY  BANK  LIMITED  (f.k.a.  ANGLO- 
YUGOSLAV  BANK),  London,  England 

(FRY  S&M) 
AZIZ.  Fouad  Hamza.  Praca  Pio  X.  54-10o 

Andar.  CEP  20091.  Rio  de  Janeiro.  Brazil 

(individual)  [IRAQ] 
AZRAK  S.A..  Panama  (CUBA) 
AZZAWIYA  OIL  REFINING  COMPANY. 

Benghazi  Asphalt  Plant  Office,  Benghazi, 

Libya  [LIBYA] 
AZZAWIYA  OIL  REFINING  COMPA.N  Y,  P.O. 

Box  6451.  Tripoli.  Libya  (LIBYA] 
BSE.  CENEX  CO.  LTD.  (a.k.a.  BSE. 
TRADING  LIMITED).  Heddon  House.  140- 

151  Regent  Street.  London.  WlR  8HP, 
England  (FRY  S&M)  ^ 

B.S.E.  TRADING  LLMITED  (f.k.a.  B.S.E. 
GENEX  CO.  LTD.),  Heddon  House.  149- 
151  Regent  Street,  London.  WlR  81IP. 
England  (FRY  S&M) 


B.T.L.  (a.k.a.  BANQUE  ARABETUNISO- 
UBYENNE  DE  DEVELOPPEMENT  ET  DE 
COMMERCE  EXTERIEUR).  25  Avenue 
Kheireddine  Pacha,  P.O.  Box  102, 1002  U 
Belvedere.  Tunis.  Tunisia  [LIBYA] 
BABA  GURGUR  (HNGR)  Tanker  36.397DVVT 
Iraqi  flag  (Iraqi  Oil  Tankers  Company) 
(vessel)  [IRAQ] 
BABIL  INTERNATIONAL.  Aeroport  D'Orly. 

94390  Orly  Aerogare,  France  [IRAQ) 
BABYLON  (HNBB)  Cargo  13,656DWT  Iraqi 
flag  (Iraqi  State  Enterprise  for  Wafer 
Transport)  (vessel)  (IRAQ) 
BADR  (N/A)  Service  647DVVT  Saudi  Arabian 
flag  (Government  of  the  Republic  of  Iraq,     • 
Ministry  of  Oil,  State  Company  for  Oil 
Projects,  Baghdad,  Iraq)  (vessel)  [IRAQ] 
BAGERSKO  BRODARSKO  PREDUZECE, 
Hajduk  Veljkov  Venae  46, 11000  Belgrade 
Serbia  [FRY  S&M] 
BAGHDAD  (HNBD)  Cargo  1 3 .656DWT  Iraqi 
flag  (Iraqi  State  Enterprise  for  Water 
Transport)  (vessel)  [IRAQ] 
BAGHDAD  (YIAD)  Ser>'ice.2,900DWT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
[IRAQ] 
BAHAJl  AL  ARABI  (n.k.a.  ALBAHR 
ALARABI:  n.k.a.  BAROON.  MV:  f.k.a 
SEABANK).  a  motor  vessel  registered 
under  the  Belizean  flag  [IR,AQ] 
BALIMA  (a.k.a.  BANQUE  ARABE  LIBVEN.Vt 
MALIENNE  POUR  LE  COMMERCE 
EXTERIEUR  ET  LE  DEVELOPPEME.NT; 
a.k.a.  BANQUE  COMMERQALE  DU 
SAHEL).  P.O.  Box  2372.  Bamako,  .Mali 
(LIBYA) 
BALINEX  (a.k.a.  BANQUE  \RABE 
LIBYENNE  NIGERIENNL  POUR  LE 
CO.MMERCE  EXTERIEUR  ET  LE 
DEVELOPPEMENT:  a.k.a.  BANQUE 
COMMERCIALE  DU  NIGER;  a.k.a.  BCM. 
P.O.  Box  11363,  Niamey.  Niger  (LIBYA) 
BALKAN.  Suva  Reka.  Serbia  [FRY  S&M) 
BALKANIJA,  Belgrade,  Serbia  (FRY  S&M] 
BALM  (a.k.a.  BANQUE  ARABE  LIBYENNE 
MAURITANIENNE  POUR  LE  COM.MERCE 
EXTERIEUR  ET  LE  DEVELOPPE.MENT: 
a.k  a.  CHINGUETTY  BANK),  Jamal 
Abdulnasser  Street,  P.O.  Box  262. 
.Nouakchott,  Mauritania  (LIBYA) 
BALQEES  (HNBL)  RO/RO  3.985DWT  Iraqi 
flag  (State  Organization  for  Iraq 
Government)  (vessel)  (IRAQ) 
BALTEX  (a.k.a.  BANQUE  ARABE  LIBYENNE 
TOGOLAISE  DU  COMMERCE 
EXTERIEUR;  a.k.a.  SOCIETE 
INTER.\FFRICAINE  DU  BANQUE),  P  O 
Box  4874,  Lome,  Togo  j  LIBYA) 
B.\NCO  BRASILEIRO-IR.^QUIAN'0  S.A.. 
Praca  Pio  X,  54-10o  Andar  CEP  20091 .  Rio 
de  Janeiro.  Brazil  (Head  Office  and  City 
Branch)  [IRAQ] 
BANCO  NACIONAL  DE  CUBA  (a.k.a.  BNC; 
a.k.a  NATIONAL  BANK  OF  CUBA), 
Zweierstrasse  35.  r,H-8022  Zurich. 
Switzerland)  [CUBA] 
BANCO  NACIONAL  DE  CUBA  (a.k.a.  BNC; 
a  k.a.  NATIONAL  BANK  OF  CUBA),  Ave. 
de  Concha  Espina  8,  E-28036  Madrid. 
Spain  (CUBA) 
BANCO  NACIONAL  DE  CUBA  (a.k  a.  BNC: 
a.k.a.  NATIONAL  BANK  OF  CUBA),  Dai- 
Ichi  BIdg.  6th  Floor,  10-2  .Nihombashi,  2- 
chome,  Chuo-ku,  Tokyo  103,  Japan 
(CUBA) 
BANCO  NAQONAL  DE  CUBA  (a.k.a.  BNC: 
a.k.a.  NATIONAL  BANK  OF  CUBA), 
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Federieo  Bovd  Ave.  &  5-1  St,  Panama  Qty . 
Panama  ICUBAI 

BAN'IALLCKA  BANKA  dd..  Banjs  Luka. 
Bosnia-Herzegtwtaa  |FRY  S&Nd] 

BANK  FOR  DEVELOPMENT  OF  KOSOVO 
AND  METOHiJA.  all  offices  worldwide 
(FRY  S4MI 

BANK  FOR  FOREIGN  TRADE  AD  (a.k.a. 
fUGOBANKA;  a.k.a.  fUGOBANKA  d.d.; 
a.k.a.  YUGOBANKA),  atl  offices  worldwide 
|FKYS*MI 

BANK  FOR  FOREIGN  TRADE  AD— SKOPJE 
(a.k.a.  JUGOBANKA;  a.k.a.  JUGOBANKA 
d.d.;  a.k.».  YUGOBANKA).  Skopje.  Former 
Yugoslav  Refntbiic  of  Macedonia  fFRY 
S&Ml 

BANK  OF  VOfVOOrNA,  a.k.a. 
VOfV'ODJANSKA  BANKA.  Kaiser  Strasse 
3,  D6000  Frankfurt  am  Mam,  Germany 
(FRY  S&Ml 

BANK  OF  VOfVODINA.  a.k.a. 
VOJVODJANSKA  BANKA,  Langham 
House.  308  Regent  Street.  London.  VVlR 
SAL.  Enghmd  [FRY  SftM) 

BANQUE  ARABE  D-AFRKJUE  DU  NORD 
(BAANl  (a.k.a.  BANQUE  ARABE  DU 
NORD-BAAN:  aJca.  Nj\.I.B.;  a.k.a. 
NORTH  AFRICA  INTERNATIONAL 
BANK;  a  k.a.  NORTH  AFRJC.\N 
INTERNATIONAL  BANK).  P.O.  Box  485. 
1080  Tunis  Cedex.  Tunisia  [LIBYAl 

BANQUE  ARABE  D'AFRIQUE  DU  NORD 
IBAANI  (a.k.a.  BANQLrE  ARABE  DU 
NORD-BAAN;  a-k^.  N.A.LB.:  a.k.a. 
NORTH  AFRICA  INTERNATION.AL 
BANK;  a.k-a.  NORTH  AFRICAN 
INTERNATKDNAL  BANK).  25  Avenue 
Kbereddine  Parha.  Tunis.  Tunisia  (UBYAI 

BANQUE  ARABE  D'AFRIQUE  DU  NORD 
IBAAN]  (a.k.a.  BANQUE  ARABE  DU 
NORD-B.'VAN;  a.k.a.  N.A.LB.;  a.k.a. 
NORTH  AFRICA  INTERNATIONAL 
BANK:  a.k,a.  NORTH  AFRICAN 
LVTERNATIONALBANK).  P.O.  Box  102. 
Le  Belvedere,  1002  Tunis.  Tunisia  I  UBYAI 

BANQUE  ARABE  D'AFRIQUE  DU  NORD 
|B.\AN1  (a.k.a.  BANQUE  AR.^BE  DU 
NORD-BAAN:  a.k.a.  N.A.LB.;  a.k.a. 
NORTH  AFRICA  INTERNATIONAL 
BANK;  a.k.a.  NORTH  AFRICAN 
INTERNATIONAL  BANK),  Avenue 
Kheireddine  Pacha  25.  Tunis,  Tunisia 
lUBYAl 

BANQUE  ARABE  DU  NORD-BAAN  (a.k.a 
BANQUE  ARABE  D'AFRIQUE  DU  NORD 
IBAAN];  a.k.a.  N.A.LB.;  a.k.a.  NORTH 
AFRICA  INTERNATIONAL  BANK;  a.  k.a. 
NORTH  AFRKL\N  INTERNATIONAL 
BANK).  P.O.  Box  485. 1080  Tunis  Cedex. 
Tunisia  [UBYAI 

BANQUE  ARABE  DU  NORD— 8A.\N  (a.k.a. 
BANQUE  ARABE  D'AFRIQUE  DU  NORD 
|B.\ANl;  a.k.a.  N.A.LB.;  a.k.a.  NORTH 
AFRICA  INTERNATIONAL  BANK;  a.k.a 
NORTH  AFRICAN  INTERNATIONAL 
BANK).  Avenue  Kheireddine  Pacha  25. 
Tunis.  Tunisia  lUBYA) 

BANQUE  ARABE  DU  NORD— BA,'\N  (a.k.a. 
BANQUE  ARABE  D'AFRIQUE  DU  NORD 
IBAAN):  a.k.a.  N.A.LB.;  a.k.a.  NORTH 
AFRICA  INTERNA-nONAL  BANK:  a.k.a 
NORTH  AFRICAN  LNTERNATIONAL 
BANK).  P.O.  Box  102.  le  Belvedere.  1002 
Tunis,  Tunisia  (LIBYA) 

BANQUC  ARABE  DU  NORD— BA.\N  (xk.a 
B.WQLT  ARABE  D'.\FRIQn'  DU  .NORD 


(BAANl;  a-ka.  N.A.IB.;  a.k.a.  NORTH 
AFRICA  INTERNATIONAL  BANKia.k.a. 
NORTH  AFRICAN  INTER-NA-RONAL 
BANK).  25  Avenue  Khereddine  Pacha, 
Tunis.  Tmusia  |UBYA| 

BANQUE  ARABE  LIBYENNE  BURKLNABE 
POUR  LE  COM.MERCE  E.XTERIEUR  ET  LE 
DEVELOPreWENT,  1336  Avenue  Nelson 
Mandela,  Ouagadougou.  Burkina  Faso 
[LIBYAJ 

BANQUE  AR.\BE  LIBYENNE  MAUENNE 
POLiR  LE  COMMERCE  EXTERIEUR  ET  LE 
DEVELOPPEMENT(a.k.a.  BALIMA;  a.k.a 
BA.\QL'ECOMMERCL\LE  DU  SAHEL 
a.k.a.  CHINGUETTY  BANK).  P.O.  Box 
2372,  Bamako.  Mali  [LIBYA] 

BANQUE  ARABE  LIBYENNE 
MAURJTANIENNE  POUR  LE  COMMERCE 
EXTERIEUR  ET  LE  DEVELOPPEMENT 
(a.k.a.  BALM).  ]amal  Abdulnasser  Street. 
P.O.  Box  262.  Nouakchott.  Mauritania 
RJBYAl 

B./\NQUE  ARABE  LIBYENNE  NICERIENNE 
POUR  LE  COMMERCE  EXTERIEUR  ET  LE 
DEVELOPPE.MENT  (a.La.  BALINEX;  a.k.a 
BANQUE  COMMERCIALE  DU  NIGER; 
a.k-a.  BCNt  P.O.  Box  11363,  Niamey.  Niger 
[UBYAI 

BANQUE  ARABE  LIBYENNE  TOGOLAISE 
DU  COMMERCE  EXTERItX'R  (a.La 
BALTEX;  a.  La.  SOCIETE 
INTERAFFRICAINE  DU  BANQUE),  P.O. 
Box  4874,  Lome.  Togo  (LIBYA) 

BANQUE  ARABE  TUNISO-LIBYENNE  DE 
DEVELOPPEMENT  ET  DE  COMMERCE 
EXTERIEUR  (a.k.a.  B.T.L.).  25  Avenue 
Kheireddine  Pacha.  P.O.  Box  102, 1002  Le 
Belvedere,  Tunis,  Tunisia  [LIBYA) 

BANQUE  COMMERCIALE  DU  NIGER  (a.k.a. 
BALINEX:  ik.a.  BANQUE  ARABE 
LIBYENNE  NICERIENNE  POUR  LE 
CONLMERCE  EXTERIEUR  Er  LE 
DEVELOPPEMENT;  a-ka.  BCN).  P.O.  Box 
11363.  Niame\,  Niger  [LIBYA) 

BANQUE  COMMERCIALE  DU  SAHEL  (a.k.a 
BALIMA;  a.k.a.  BANQUE  AR.\BE 
LIBYENNE  MALIENNE  POUR  LE 
COMMERCE  EXTERIEUR  ET  LE 
DEVELOPPEMENT).  P.O.  Box  2372. 
Bamako.  Mali  [UBYAI 

BANQUE  FRANCO  YOUCOSLAVE,  I^ris. 
France  [FRY  SAM) 

BANQUE  INTERCONTINENTALE  ARABE. 
67,  Avenue  Franklin  Roofievelt,  75008 
Paris,  France  [LIBYA] 

BANQUE  NATIONALE  DE  YOUGOSLAVIE 
(a.k.a.  N.^TttlNALBANKOF 
YUGOSLAVLA;  aJi.a.  NARODNA  BANKA 
lUGOSLAVIJE).  Belgrade.  Serbia  [FRY 
S&M] 

BANQUE  TCHADO  ARABE  UBYENNE.  P.O 
Box  104.  N'Djamena.  Chad  [LIBYA) 

BAR  (9HSU3)  Bulk  Carrier  17,460CT  Malta 
flag  fBar  Overseas  Shipping  Ltd.)  (vessel) 
(FRY  S4MI 

BAR  0\T-RSEAS  SHIPPING  LTD..  Valletta. 
Malta,  do  Rigpl  Shipmanageraent  Ltd.. 
Second  Floor.  Regency  House,  Republic 
Street,  Valletta.  Malta  (FRY  S&M) 

BAROON.  MV  (a.k-a.  ALBAHR  ALARABl; 
f.k.a.  BAIL*  R  AL  ARABl:  f.k.a.  SKAB.\NK). 
a  motor  vessel  registered  under  the 
Belizean  flag  (IRAQI 

BAROON  SHiPPL>tG  COMP.XNY  LIMITED. 
Haven  Qnirt.  5  Library  Ramp.  Gibraltar 
IIR.XQI 


BASRA  (YIAB)  Service  2,906DVVT  Iraqi  Dag 
(State  Org.  of  Iraqi  Porte)  (vessel)  ilRAQJ 

BASRAH  (HNBS)  Catgo  13.»56DWT  Iraqi  fkig 
(Iraqi  Stute  Enterprise  for  Water  Transport) 
(vessel)  [IRAQ] 

BATISTA.  Miguel.  Panama  (individual) 
[CUBA] 

BAY  INDU.STRIES.  INC..  10100  Santa 
Monies  Boulevard,  Santa  Monica, 
California.  U.S.A.  (IRAQI 

BAYAMO  (fck.a.  NIKSIC)  f9HTF3)  Bulk 
Carrier  9.916CT  Malta  flag  (Lovcen 
Overseas  Shipping  Ltd.)  (vessel)  [FRY 
S&MI 

BCN  (a.k  a.  BALINEX;  a.k.a.  BANQUE 

AR.'\BE  UBYENNE  NICERIENNE  POUR  LE 
COMMERCE  EXl-ERIEUR  ET  LE 
DEVELOPPEMENT;  a.k.a.  BANQLfE 
COMMBRCIAIE  DU  NIGER;  a.k.a.  BCN). 
P.O  Box  11363.  Niamey.  Niger  [LIBYA] 

BEGE)  SHIPYARD,  Temisvarski  drum  bb, 
23000  Zrenjanin,  Serbia  [FRY  S*M1 

BEKO,  Bulevar  Vojvode  Bojoirica6-8,  11000 
Belgrade,  Serbia  [FRY  S&M) 

BELGRADE— PREDUZECE  ROBNIH  KUCA. 
Belgrade.  Serbia  (FRY  S&M) 

BEl.GR,\DE  RAILROAD  TRANSPORTATION 
ORGANIZATION  (a.k.a.  ZELfcZNICKO 
TRANSPORTNO  PREDUZECIE  BEOGR.\D). 
Belgrade.  Serbia  [FRY  S&Mj 

BELMLX  IMPORT  EXPORT  CO.,  LTD.,  24 
Corner  Regent  and  Kmgs  Streets.  Belize 
City.  Belize  [CUBA] 

BEOBANKA  d.d.  (a.La.  ASSOQATED 
BELGRADE  BANK;  a.La.  BEOGRADSKi\ 
BANKA  d.d.;  a.La.  UDRUZENA 
BEOCR.ADSKA  BANKA).  all  offices 
worldwide  (FRY  S&.MI  i.^.cluding,  but  not 
limited  to: 

BEOBANKA  d.d.  (a.k.a.  ASSOQATED 
BELGRADE  BANK: aLa.  BEOGR.\DSKA 
'BA.NKA  d.d.;  a.La.  UDRUZENA 
BEOGRADSKA  BANKA).  40  Rue  de 
I'Ecuver.  BTE  8, 1000  Brussels.  Belgium 
(FRY  S&M] 

BEOBANKA  d.d.  (a.k.a.  ASSOCIi\TED 
BEI.GR,\DE  BANK;.a.La.  BEOGRADSK.\ 
BANKA  d-d;  a.La.  UDRUZE.N,\ 
BEOGR/\DSK.\  BANKA). 
Przpdstawicielslwo,  Aleje  Roz  5,  Warsaw. 
Poland  (FRY  S&M) 

BEOBANKA  d.d  (a.k.a.  ASStXIlATED 
BELGRADE  BANK;  aLa  BEOGRADSfcLA. 
BANKA  dd.:  a.La.  UDRUZENA 
BEOGRADSKA  BANKA),  Karlstrasse  31. 
4000  Dusseldorf  1,  Germany  (FRY  S&.MI 

BEOBANKA  d.d.  (a.k.a.  ASSOCI.ATED 
BELGRADE  BANK;a.La  BEOGRADSKA 
BANK.'V  d.d;  a.La.  UDRUZENA 
BEtX;RADSKA  BANKA).  Sokolovska  93/ 
2p,  Prague.  8  Karlin.  Czech  Republic  [FRY 
S&M) 

BEOBANKA  dd.  (a.La.  ASSOCIATED 
BELGRADE  BANK:  a.k.a.  BEOGRADSKA 
BANKA  dd  ;  a.La.  UDRUZENA 
BEOGR.\DSKA  BANKA),  Drokstre  Sir.  14- 
16,  3000  Hannover  1,  Germany  [FRY  Si.M) 

BEOBANKA  d.d.  (a.k.a.  ASSOCLMED 
BELGRADE  BANK;  a.k.a.  BEOCR.'^DSkA 
B.\NIC\  dd.;  a.La  UDRUZENA 
BfcOCR.'VDSKA  BANKA).  Sonnenstrafwc 
IZ/'BL  8000  Municik  2,  Germany  [FRY 
S8.MI 

UEOB.ANKA  dd.  (a.La.  ASSOCl.'HTED 
BEir-RADE  B.->iNK;  a-La.  BEOGRAaSKA 
BANKA  d.d  :  a.k.a.  UDRUZENA 
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BEOGRADSKA  BANKA).  B5-93/IV  Zeil. 
6000  Frankfurt  am  Main,  Germany  [FRY 
S&M] 
BEOBANKA  d.d.  (a.La.  ASSOCIATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.La.  UDRUZENA 
BEOGRADSKA  BANKA),  108  Fenchurch 
Street,  London  LEG  3M  5  JJ.  England  (FRY 
S&M] 
BEOBANKA  d.d.  (a.La.  ASSOCIATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Alt  Moabit  74. 
1000  Berlin  21,  Germany  [FRY  S&M] 
BEOBANKA  d.d.  (a.La.  ASSOCIATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.La.  UDRUZENA 
BEOGRADSKA  BANKA).  Landestrasse- 
Hauptstrasse  l/III,  1030  Vienna,  Austria 
(FRY  S&M) 
BEOBANKA  d.d.  (a.k.a.  ASSOCIATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSKA 
BANKA  d.d.;  a.La.  UDRUZENA 
BEOGRADSKA  BANKA),  P.O.  Box  2809. 
Tripoli,  Libya  [FRY  S&M) 
BEOBANKA  d.d.  (a.k.a.  ASSOCIATED 
BELGRADE  BANK;  a.La.  BEOGRADSKA 
BANKA  d.d.;  a.La.  UDRUZENA 
BEOGRADSKA  BANKA),  Tuebingerstrasse 
72,  7000  Stuttgart  1,  Germany  [FRY  S&M] 
BEOBANKA  d.d.  (a.k.a.  ASSOCIATED 
BELGRADE  BANK;  a.La.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  P.O.  Box  3502. 
Harrare,  Zimbabwe  (FRY  S&M) 
BEOBANKA  d.d.  (a.La.  ASSOQATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSKA 
BANKA  d.d.:  a.La.  UDRUZENA 
BEOGRADSKA  BANKA).  Damrak  28-30/ 
rv,  Amsterdam.  Netherlands  [FRY  S&M) 
BEOBANKA  d.d.  (a.La.  ASSOCLATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSK.A 
BANKA  d.d,;  a.La.  UDRUZENA 
BEOGRADSKA  BANKA).  38  Rue  Ali  Azil, 
Algiers,  Algeria  (FRY  S&M) 
BEOBANKA  d.d.  (a.La.  ASSOCIATED 
BELGRADE  BANK;  a.La.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  71  Avenue  des 
Champs-Elvsees.  75008  Paris,  France  (FRY 
S&M] 
BEOBANKA  d.d.  (a.La.  ASSOCIATED 
BELGRADE  BANK;  a.La.  BEOGRADSKA 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Kleine 
Budergasse  13.  5000  Koln  1.  Germany  (FRY 
S&M) 
BEOBANKA  d.d.  (a.k.a.  ASSOCIATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSK/\ 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Piazza  Velasca  5. 
Milan.  Italy  [FRY  S&M) 
BEOBANKA  d.d.  (a.k.a.  ASSOCIATED 
BELGRADE  BANK;  a.La.  BEOGRADSK.\ 
BANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Uranis  Strasse 
14/111,  8001  Zurich,  Switzerland  (FRY 
S&M] 
BBOBANK.A  d.d.  (a.La.  AS.SOCIATED 
BELGRADE  BANK:  a.k.a.  BEOGRADSk.\ 
BANKA  d.d.:  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Kungsgaten  32/ 
VI,  P.O.  Box  7592,  10393  Stockholm. 
Sweden  [FRY  S&M] 
BEOBANKA  d.d.  (a.La.  ASSOCIATED 
BELGRADE  BANK;  a.k.a.  BEOGRADSKA 


BANKA  d.d.;  a.k.a.  UDRUZENA 

BEOGRADSKA  BANKA),  Lange  Reihe  66. 

2000  Hamburg  1,  Germany  [FRY  S&M) 
BEOCINASKA  FABRIKA  CEMENTA,  Trg.  Ive 

Lole  Ribara  1,  21300  Beocin,  Serbia  [FRY 

S&M] 
BEOGRAD  (n.La.  MARIEL)  (9HSV3)  Bulk 

Carrier  15,396GT  Malta  Flag  (Lovcen 

0\'erseas  Shipping  Ltd.)  (vessel)  [FRY 

S&M) 
BEOGRAD  AGRICULTURAL  COMPLEX 

PKB,  11213  Padinska  Skela,  Belgrade, 

Serbia  [FRY  S&M) 
BEOGRAD— PREDUZECE  ZA  UPRAVA 

ELEKTROENERGICNIK  SISTEMA, 

Belgrade.  Serbia  [FRY  S&M) 
BEOGRADSKA  BANKA  d.d.  (a.La. 

ASSOCIATED  BELGRADE  BANK;  a.k.a. 

BEOBANKA,  d.d.:  a.k.a.  UDRUZENA 

BEOGRADSKA  BANKA),  all  offices 

worldwide  (FRY  S&M)  including,  but  not 

limited  to: 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 

ASSOQATED  BELGRADE  BANK;  a.La. 

BEOBANKA  d.d.;  a.k.a.  UDRUZENA 

BEOGRADSKA  BANKA),  Kungsgaten  32/ 

VI,  P.O.  Box  7592. 10393  Stockholm. 

Sweden  [FRY  S&M) 
BEOGRADSKA  BANKA  d.d.  (a.La. 

ASSOCIATED  BELGRADE  BANK;  a.k.a. 

BEOBANKA  d.d.;  a.La.  UDRUZENA 

BEOGRADSKA  BANKA).  Alt  Moabit  74, 

1000  Berlin  21,  Germany  [FRY  S&M] 
BEOGRADSKA  BANKA  dd.  (a.k.a. 

ASSOCIATED  BELGRADE  BANK;  a.k.a. 

BEOBANKA  d.d.;  a.La.  UDRUZENA 

BEOGRADSKA  BANKA).  Sokolovska  93/ 

2p.  Prague,  8  Karlin,  Czech  Republic  (FRY 

S&M) 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 

ASSOCIATED  BELGRADE  BANK;  a.k.a. 

BEOBANKA  d.d.;  a.La.  UDRUZENA 

BEOGRADSKA  BANKA).  40  Rue  de 

I'Ecuyer,  BTE  8. 1000  Brussels.  Belgium 

[FRY  S&M] 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 

ASSOQATED  BELGRADE  BANK;  a.k.a. 

BEOBANKA  d.d;  a.k.a.  UDRUZENA 

BEOGRADSKA  BANKA),  Karlstrasse  31, 

4000  Dusseldorf  1.  Germany  [FRY  S&M) 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 

ASSOCIATED  BELGRADE  BANK;  aka. 

BEOBANKA  d.d.;  a.La.  UDRUZENA 

BEOGRADSKA  BANKA), 

Przedstawicielstwo,  Aleje  Roz  5,  Warsaw. 

Poland  [FRY  S&M] 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 

ASSOCIATED  BELGRADE  BANK:  a.k.a. 

BEOBANKA  d.d.:  a.k.a.  UDRUZENA 

BEOGRADSKA  BANKA).  108  Fenchurrh 

Street.  London  LEG  3.M  5  JJ.  England  [FRY 

S&M) 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 

ASSOCIATED  BELGRADE  BANK;  a.k.a. 

BEOBANKA  d.d.:  a.La.  UDRUZENA 

BEOGRADSKA  BANKA).  Lange  Reihe  66. 
2000  Hamburg  1.  Germany  [FRY  S&M] 
BEOGRADSKA  BANKA  d.d  (a.k.a. 
ASSOCIATED  BELGRADE  BANK:  a.La. 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  85-93/IV  Zeil. 
6000  Frankfurt  am  Main.  Germany  (FRY 
S&M] 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a.     " 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 


BEOGRADSKA  BANKA).  Landestiasse- 
Hauptstrasse  l/III.  1030  Vienna.  Austria 
[FRY  S&M] 
BEOGRADSKA  BANKA- d.d.  (a.La. 
ASSOCIATED  BELGRADE  BANK:  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Sonnenslrasse 
12/111.  8000  Munich  2.  Germany  (FRY 
S&M) 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k  a. 
BEOBANKA  d.d.;  a.La.  UDRUZENA 
BEOGRADSKA  BANKA),  Drokstre  Str.  14- 
16.  3000  Hannover  1,  Germany  (FRY  S&M) 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 
ASSOCIATED  BELGRADE  BANK:  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  P.O.  Box  3502. 
Harrare.  Zimbabwe  [FRY  S&M) 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 
ASSOQATED  BELGRADE  BANK:  a.k.a. 
BEOBANKA  d.d;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Damrak  28-30/ 
IV,  Amsterdam,  Netherlands  [FRY  S&M] 
BEOGRADSKA  BANKA  d.d.  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  38  Rue  Ali  Azil. 
Algiers,  Algeria  [FRY  S&M] 
BEOGRADSKA  BANKA  d.d.  (a.La. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  PO.  Box  2869. 
Tripoli.  Libya  [FRY  S&M) 
BEOGRADSKA  B.ANKA  d.d.  (a.La. 
ASSOCIATED  BELGRADE  BANK:  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Tuebingerstrasse 
72,  7000  Stuttgart  1,  Germany  [FRY  S&M) 

BEOGRADSKA  BANKA  d.d.  (a.La. 
ASSOQATED  BELGRADE  BANK;  a.k  a. 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA).  Piazza  Velasca  5. 
Milan,  Italy  (FRY  S&M] 

BEOGRADSKA  BANKA  d.d.  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.La. 
BEOBANKA  d.d.;  a.La.  UDRUZE.NA 
BEOGRADSKA  BANKA).  71  Avenue  des 
Champs-Elysees.  75008  Paris.  France  (FRY 
S&M) 

BEOGRADSKA  BANKA  d.d.  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a 
BEOBANKA  d.d.:  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Uranis  Strasse 
14/111.  8001  Zurich,  Switzerland  [FRY 
S&M) 

BEOGRADSKA  BANKA  d.d.  (a.La. 
ASSOCIATED  BELGRADE  BANK:  a.k.a 
BEOBANKA  d.d.;  a.k.a.  UDRUZENA 
BEOGRADSKA  BANKA),  Kleine 
Budergasse  13,  5000  Koln  1,  Germany  (FRY 
S&M] 

BEOGRADSKA  CYPRUS  OFFSHORE 
BANKING  UNIT  (COBU).  Nicosia.  Cvpru* 
[FRY  S&M) 

BEOGRADSKA  PLOVIDBA  (a.k.a. 
BEOPLOV).  Lenjinov  Bulevar  165A.  11070 
Novi  Beograd,  Serbia  (FRY  S&Mj 

BEOMEDICINA.  Belgrade.  Serbia  [FRY  S&M] 

BEOMEDICINA.  Vojislava  Ilica  145. 11000 
Belgrade.  Serbia  [FRY  S&.M) 

BEOPLOV  (a.k.a.  BEOGRADSKA 
PLOVIDBA),  Lenjinov  Buleyar  165A. 
11070  Novi  Beograd,  Serbia  [FRY  S&.MI 

BERRUIEN.  Dr.  Nuri  Abdalla.  c/o  ARABIAN 
GULF  OIL  COMPANY.  P.O.  Box  263. 
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Beoghazi.  Libys:  DOB  18  March  1940 

(individual)  [UBYAj 
BETTINA  SHIPPING  CO..  Ltd.,  Valletta. 

Malta  (CUBA! 
BEWELL  CORPORATION,  INC.,  Panama 

ICUBAI 
BIIELO  POLjE.  ln-k.a.  C  BLANCO)  {9HSW3) 

Bulk  Cacrier  17.460GT  Malta  Flag  (Bar 

Overseas  Shipping  Ltd.)  (vessel]  IFRY 

.S&MI 
HIMEL  LIMITED,  Cyprus  [FRY  S4M) 
BINGO  FRANCE  (n.k.a.  SIMPO  FRANCE),  28 

Rue  du  PUtts  DSxmesSennia  606,  94320 

Thiais— CEDEX.  France  [FRY  SftM! 
BIP.  Bulevar  Vojvode  Putnika  5, 11000 

Belgrade,  Serbia  [FRY  S&Ml 
BJELASICA,  Bijelo  Polje,  Serbia  (FRY  S&MI 
B.^JC  (a.ka.  BANCO NAQONAL  DE CUBA: 

a.k.a.  NATIONAL  BANK  OF  CUBA)  Ave. 

de  Concha  Espina  8,  E-28036  Madrid, 

Spain  (CUBA] 
BNC  (a.ka.  BANCO  NAQONAL  DE  CUBA; 

a.k.a.  NATIONAL  BANK  OF  CUBA) 

Zweierstrasse  35.  CH-8022  Zurich, 

Switzerland  fCUBAI 
BNC  (a.k.a.  BANCO  NAQONAL  DE  CUBA; 

a.k.a.  NATIONAL  BANK  OF  CUBA) 

Federico  Boyd  Ave.  ft  51  St.,  Panama  City. 

Panama  [CUBA} 
BNC  (a.k.a.  BANCO  NAQONAL  DE  CUBA; 

a.k.a.  NATIONAL  BANK  OF  CUBA)  Dai- 

Ichi  Blctg.  6th  Floor,  10-2  Nihombashi.  2- 

chome,  Chuo-ku,  Tokyo  103,  Japan  (Cuba) 
BOILEAU,  Pierre,  1078  Rue  Champigny. 

Duvemay,  Quebec.  Canada  (individual) 

ICUBAI 
BOJANA,  Cetinje,  Montenegro  [FRY  S&Ml 
BOKA  (n.k.a.  HANLT*4AN)  (9HUQ3)  General 

Dry  Cargo  13,688GT  Malta  Flag  (South 

Adriatic  Bulk  Shipping  Ltd.)  (vessel)  (FRY 

S&Ml 
BOKA.  Herceg  Novi.  Montenegro  (FRY  SftM) 
BOKA  OCEAN  SHIPPING  CORPORATION, 

Monrovia,  Liberia,  c/o  )ugoslavenska 

Oceanska  Plovidba  BB.  .Njegpseva,  P.O. 

Box  18,  85330  Kotor,  Montenegro  [FRY' 

S&.MI 
BOR— TOPIONICA  I  R.'\F1NERIIA  BAKRA. 

Bor,  Serbia  (FRY  S&Mj 
UORTOLOTTl  (a.k.a.  A.  BORTOLOTTI  &  CO 

S.P.A.).  Via  Predore,  59,  24067  Sarnico. 

Bergamo,  Italy  [LIBYA] 
BORTOLOTTI  (a.k.a.  A.  BORTOLOTTI  &  CO. 

S.P.A.),  Cremona.  Itaiv  [LIBYA] 
BOUTIQUE  LA  MAISON,  42  Via  Brasil, 

Panama  City,  Panama  [CUBA) 
BKAC^  KARJC  (a.k.a.  K.^RIC  BROTHERS). 

Belgrade,  SerWa  (FRY  S&Ml 
URADFIELD  MARITIME  CORP.,  Inc..  Panama 

ICl'BAI    - 
BKECA  INTERNATIONAL  MARKETING 

COMPANY,  Al  Nassar  Street.  P.O.  Box 

4768,  Tripoli,  Libya  {LIBYA] 
BREGA  PETROLEUM  MARKLTING 

COMPANY.  Alnaser  Street.  P.O.  Box  40:i. 

Tripoli,  Libya  [LIBYA] 
BKI:GA  PETROLEUM  MARKETING 

COMPANY.  Azzawiya  Km.  50,  P.O  Btx 

402,  Tripoli.  Libya  [LiBYA] 
HREf ;A  PETROLEUM  MARKETING 

CO.MPANY.  P.O.  Box  1278.  Benghazi. 

Libya  IIJBYAl 
HKLGA  PETROLEUM  MAKKETINC; 

I  OMPANY.  Savedi  Street.  P.O.  Box  40:.'. 
THpoli.  Ubva  (LIBYA) 


BRISA  (f.k-a.  IVANGRAD)  (9HTB3)  General 

Dry  Caigo  13,631GT  .Malta  Flag  (Oktoih 

Ovciseas  Shipping  Ltd)  (vessel)  [FRY  S&.M) 
BRODOGRADIUSTE  NOVI  SAD.  Kamenicka 

ada  1.  21000  Novi  Sad.  Serbia  [FRY  S&M] 
BRODOIMPEX,  Belgrade,  Serbia  [FRY  SAM) 
BUDVA  (9HUH3)  Bulk  Carrier  17.397GT 

Malta  Flag  (South  Adriatic  Bulk  Shipping 

Ltd.)  (vessel)  [FRY  S&M) 
BUDVANSKA  RIVIJERA,  Budva.  Montenegro 

(FRY  S&Ml 
BUHLER,  Bruno.  57  Rue  du  Rhone,  CH-1204 

Geneva,  Switzerland  (individual)  (IRAQ) 
BULK  STAR  {f.k.a.  JUGOMETAL)  (J8FN8) 

Ore/Bulk/Oil  Carrier  79.279GT  Saint 

Vincent  Flag  (Litalia  Shipping  S.A.) 

(vessel)  (FRY  S&M) 
BURGAN  INTERNATIONAL,  Kuwait  JCUBA] 
BUSENTI.Matcantonio(a.k.a.  BUSENTI. 

Marcello),  Via  Alatri  14,  Rome,  Italy:  DOB 

30  May  1938  (individual)  lUBYA] 
BUSENTI.  Marcello  (a.k.a.  BUSENTI, 

Marcantonio),  Via  Alatri  14,  Rome.  Italy; 

DOB  30  May  1938  (individual)  (LIBYA) 
BUSinVESHA.  Abdullah  (individual) 

[LIBYA] 
BUZURGAN  (HNBR)  Tanker  36.400DWT 

Iraqi  flag  (Iraqi  Oil  Tankers  Company) 

(vessel)  jIRAQj 
BYE  LTD..  Morley  House,  314-322  Regent 

Street,  London  WlR  5AE,  England  (FRY 

S&MI 
C.  BLANCO  (f.k.a.  BIJELO  POLJE)  (9HSW3) 

Bulk  Carrier  17.460GT  Malta  Flag  (Bar 

Overseas  Shipping  Ltd.)  (vessel)  (FRY 

S&M) 
CABALI.ERO,  Roger  Montanes  (a.k.a.  Roger 

MONTANES;  a.k.a.  Roger  Edward 

DOOLEY),  Panama  (individual)  [CUBA| 
CALTRAM  (a.k.a.  COMPAGNIE  ALGERO- 

LIBYENN-E  DE  TRANSPORT  .MARITIME). 

21  Rue  des  Freres  Bouadou.  Birmandreis, 

AlgitfTS.  Algeria  (LIBYA) 
CANAPEL,  S.A..  Panama  [CUBA! 
C\NNED  FRUrr  AND  VEGETABLE 

PRODUCTION  OF  PROKUPLJE  (a.k.a. 

HISAR— FABRIKA  ZA  PRERADU  VOCA  I 

POVRCA).  Prokuplje.  Serbia  [FRY  S&M) 
CARBONICA.  S.A..  Panama  [CUBA] 
CARIBBEAN  EXPORT  ENTERPRISE  (a.k.a 

CARIBEX;  a.k.a.  EMPRESA  CUBANA  DE 

PESCADOS  Y  MARISCOS)  Paris.  Frami? 

[Cl.'BAt 
CARIBBEAN  EXPORT  ENTERPRISE  (a.k.a. 

CARIBEX:  a.k.a.  EMPRESA  CUBANA  DE 

PESCADOS  Y  VL\RlSCOS)  Downsview. 

Ontario,  Canada  [CUBA] 
CARIBBEAN  EXPORT  ENTERPRISE  (a.k.a. 

C:ARIBEX;  aka.  EMPRESA  CirBANA  DE 

PESCADOS  Y  MARISCOS)  Cologne. 

German V  [CI  iB.\| 
CARIBBEAN  EXPORT  ENTERPRISE  (a.k.a. 

CARIBEX;  a.k.a.  EMPRESA  CUBANA  DE 

PESCADOS  Y  .MARISCOS)  Tokvo.  Japan 

]CUBA[ 
CARIBBEAN  EXPORT  ENITlRPRLSE  (a.ka. 

CJXRIBEX;  a.k.a  EMPRESA  CL  BANA  DE 

PESCADOS  Y  M.AR!Sa)S)  Madrid.  Spain 

ICUBAI 
CAKIBBE.\N  EXI-ORT  FJ^TERPRISE  (a.k.a. 

CARIBEX:  a.k.a.  EMPRFISA  CUBANA  Dl- 

PESCADOS  Y  MARISCOS)  Moscow. 

Russia  (CUBA) 
CARIBBEAN  EXPORT  ENTERPRISE  (a.k.a. 

C;AR1BEX;  ak.il.  EMPRESA  CUBANA  DE 

PESCADOS  Y  M.ARISCXJS)  Milan,  Italy 

ICi  ;bai 


CAR1BBE.\N  HAPPY  UNES  (a.k.a. 

CARIBBEAN  H.\PPY  LINES  CO.).  Panama 

[CUBAl 
CARIBBEAN  PRINCESS  (Caribbean  Princess 

Shipping,  Qrprus)  (v«ssel)  [CUBA) 
CARIBBEAN  PRINCESS  SHIPPING,  LTD.. 

Limassol.  Cyprus  (CL'BA) 
CARIBBEAN  QUEEN  (Caribbean  Queen 

Shipping,  Cyprus)  (vessel)  [CUBA] 
CARIBBEAN  QUEEN  SHIPPING  LTD.. 

Limassol,  Cyprus  (CUBAJ 
CARIBBEAN  SALVOR  (Anriliana  Salvage  Co. 

Ltd.,  Malta)  (vessel)  (CUBA) 
Cj\RIBERIA,  S.A..  Spain  [CUBA] 
CARIBEX  (a.k.a.  CARIBBEAN  EXPORT 

ENTERPRISE;  a.k.a.  EMPRESA  CUBANA 

DE  PESCADOS  Y  MARISCOS)  Milan,  Italy 

(CUBA) 
CARIBEX  (a.k.a.  CARIBBEAN  EXPORT 

ENTERPRISE:  a.k.a.  EMPRESA  CUB.'XIVA 

DE  PESCADOS  Y  MARISCOS)  Moscow. 

Russia  (CUBAl 
CARIBEX  (a.k.a.  CARIBBEAN  EXPORT 

ENTERPRISE:  a.k.a.  EMPRESA  CUBANA 

DE  PESCADOS  Y  MARISCOS)  Downsview. 

Ontario.  Canada  (Cl.'BAj 
CARIBEX  (a.k.a.  CARIBBEAN  EXPORT 

ENTERPRISE;  a.k.a.  EMPRESA  CUBANA 

DE  PESCADOS  Y  .MARISCOS)  Cologne, 

Germany  (CUBA) 
CARIBEX  (a.k.a.  CARIBBEAN  EXPORT 

ENTERPRISE;  a.k.a.  E.MPRESA  CUBANA 

DE  PESCADOS  Y  MARISCOS)  Tokyo. 

Japan  [CUBA! 
CARIBEX  (aJ(..a.  CARIBBEAN  EXPORT 

ENTERPRISE;  a.k.a.  EMPRESA  CUBANA 

DE  PESCADOS  Y  MARISCOS)  Paris, 

France  [CUBAJ 
CARIBEX  (a.k.a.  CARIBBEAN  EXPORT 

ENTERPRISE:  a.ka.  EMPRESA  CUBANA 

DE  PESCADOS  Y  MARISCOS)  Madrid, 

Spain  (CUBA] 
C\RIBSUGAR  INTERNATIONAL  TRADERS. 

S.A..  125-133  Camden  High  Street, 

London.  NWl  7JR.  England  (CUBAJ 
CARIBSUGAR,  S.A..  Panama  (CUBA) 
CARISUB.  S.A..  Panama  [CUBA] 
CASA  DE  CUBA.  Mexico;  Spain  [CUBA] 
CASA  DEL  REPUESTO.  Panama  City. 

Panama  [CUBA] 
CASABLANCA  (Epamac  Shipping  Co..  Ud.. 

Malta)  (vessel)  (CUBA! 
CASAS  DE  CAMBIO.  Panama  [CUBA] 
CASTHLL.  Osvaldo  Antonio  (VALDEZ). 

Panama  (individual)  [CUBA] 
CECOEX.  S.A.,  Panama  City.  Panama  [CUBA] 
CEN 1 RAL  BANK  OF  LIBYA.  Al-Falah 

Street.  P.O.  Box  1103,  Tripoli,  Libya 

[  LIBYA) 
CENTR.\L  BANK  OF  UBYA,  Benghazi.  Libya 

[LIBYA] 
C:E\  i  R.'HL  BANK  OF  UBYA,  Sebha.  Ubva 

[LIBYA] 
Ci:NTR,\l.  CO.M.MERZ  CONSULTING 

ENt;iNEERl.NG  TRADING  GMBH. 

Zt-ppeiinjillee  71. 6000  Frankfurt  90. 

IJennanv  [FRY  S&M) 
CFINTKexJOOP  (a.k.*  CENTROCOOP 

bXPOKT-IMPORT  ENTERPRISE).  [FRY 

.S&Mi 
C:i;NlKOf.OOP— BELKAMEN,  Kavadarri. 

S»Tl.i*iFRYS&M) 
(:ENTKCK;00P  EXPORT-IMPORT 

EN  lERPRlSE  (ak-a.  CENTRCXIOOP),  (FRY 

.S&MI 
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CENTROCOOP  FRANCE  EXPORT  IMPORT. 

31  Rue  St  Ferdinand.  75017  Paris.  France 

[FRY  S&M) 
CENTROCOOP  GMBH.  Wtnkelsfelderstr.  21. 

4000  Dusseldorf  30.  Germany  [FRY  S&M) 
CENTROCOOP— HLADNJACA  BAR,  Bar. 

Montenegro  [FRY  S&M) 
CENTROCOOP— INVEST,  Bel^^e,  Serbia 

(FRY  S&M) 
CENTROCOOP  ITAUANA  (branch  ofTice),  d 

o  Intex  Sri.,  Via  Delia  Greppa  4,  34100 

Trieste.  Italy  [FRY  S&MJ 
CENTROCOOP  ITAUANA,  Via  Vitnivio  43. 

20124  Milan,  Raly  (FRY  S&M) 
CENTROCOOP  LTD.,  162-168  Regent  Street, 

London  Wl  5TB.  England  [FRY  S&MI 
CENTROCOOP  PRAGUE.  Gorkeho  N16. 

Prague,  Czech  Republic  [FRY  S&M) 
CENTROCOOP— PROlZVODNjA.  Belgrade. 

Serbia  [FRY  S&M] 
CENTROCOOP  WARSAW,  Warsaw.  Poland 

[FRY  S&M) 
CENTROEXPORT,  Belgrade,  Serbia  [FRY 

S&M) 
C£NTROM.\RKET.  Belgrade,  Serbia  (FRY 

S&MJ 
CENTROPRODUCT  (a.k.a.  YUGOTOURS). 

Eisenberg  Business  Center.  House  Asia,  Tel 

Aviv.  Israel  (FRY  S&MI 
CENTROPRODUCT,  BARI  (a.k.a. 

YUGOTOURS).  Via  Principe  Amedeo  25, 

70121  Bari,  Italy  [FRY  S&M) 
CENTROPRODUCT  HELLAS  S.A.RL.. 

Xanthou  5.  Kolonaki  Square.  Athens 

10673.  Greece  (FRY  S&M) 
CENTROPRODUCT.  ROME  {a.k.a. 

YUGOTOURS),  Via  Bissolati  76.  00187. 

Rome.  Italv  (FRY  S&MJ 
CENTROPRODUCT  S.A.,  c/Or<Mr!e  85.  Esc 

IV,  4A,  Madrid.  Spain  28020  (FRY  S&.M1 
CENTROPRODUCT.  &A.R.L.  (a.k.a 

YlIGOTOLT?S  S.A.R.L.),  39,  Avenue  de 

Firdland.  75008  Paris.  France  (FRY  S&M] 
CENTROPRODUCT  S.R.L  (a.k.a. 

YUGOTOURS).  Via  Agnello  2,  20121 

Milan,  Italy  (FRY  S&M] 
CENTROPRODUCT,  TRIESTE.  Via  Fabrio 

Rlzi  10,  Trieste,  Italy  (FRY  S&Mj 
CENTROPROJEKT,  Belgrade,  Serbia  (FRY 

S&MI 
CENTROPROM,  Knez  Mihailo\a  20. 11000 

Belgrade,  Serbia  (FRY  S&M) 
GENTROSLA\^IA,  Novi  Sad,  Voivodina 

(Serbia)  (FRY  S&M] 
CENTROTEKSTIL,  Belgrade.  Serbia  (FRY 

S&MJ 
CENTROTEXTIL  AUSSENHANDELS  GMBH, 

Hochstr.  48,  6000  Frankfurt.  Germany  (FRY 

S&M) 
CENTROTEXTIL  AUSSENH.ANT)ELS  GMBH. 

Karlstrasse  60.  8000  Munich.  Germany 

[FRY  S&Ml 
CENTROTEXTIL  INC.,  New  York.  NY.  U.S. A. 
I  [FRY  S&Ml 
<  ESTAR  (Unknown)  RO/RO  Cargo/Ferry 

121CT  Yugoslavia  Flag(Mo6logradnt»- 

Cradjevno  Preduzece)  (vessel)  [FRY  S&.Mj 
CETINJE  (n-k-a.  PLAYA)  (9HSY3)  Bulk 

Carrier  9.028GT  Malta  Flag  (Lovcen 

Overseas  Shipping  Ltd.)  (vessel)  (FRY 

S&M) 
CHA.MBER  OF  ECONOMY  OF 

MOt>.TENEGRO  (a-k.a.  PRIVREDNA 

KOMORA  CRNE  GORE).  Podgprica. 

Monlenegro  IFRY  S&M) 


CHAMBER  OF  ECO>KDMY  OF  SERBIA  (a.k.a. 

PRIVREDNA  KOMORA  SRfllJE).  Belgrade, 

Serbia  (FRY  S&M] 
CHAMBER  OF  ECONOMY  OF 

YUGOSLAVL\  (a.k.a.  PRIVREDNA 

KOMORA  JUGOSLAVIJE),  Belgrade,  Serbia 

(FRY  S&MJ 
CHAMET  IMPORT,  S.A.,  Panama  (CUBA) 
CHAO,  Lazaro  R.,  Executive  Director.  Havana 

International  Bank,  20  Ironmonger  Lane. 

London  EC2V  BEY,  England  (individual) 

(CUBAJ 
aL^R.^LAM BIDES,  K>'pros,  Cyprus 

(individual)  (LIBYA) 
QIEMPETROL  (a.k.a.  CHEMPET^OL 

INTERNATIONAL),  145,  Flat  9,  Tower 

Road,  Slicma,  Malta  |UBYA| 
CHEMPETROL  INTERNATIONAL  (a.k-a. 

CHEMPETROL).  145,  Flat  9,  Tower  Road, 

Sliema,  Malta  [LIBYAJ 
CHEMPETROL  LNTERNATIONAL  LTD..  28 

Lincoln's  Inn  Fields,  London  WC2A  3HH. 

England  (UBYA) 
CHEMPETROL  INTERNATIONAL  LTD..  5th 

Floor,  Quality  Court.  Chancery  Lane. 

London  WC2A  IHP,  England  [UBYA] 
CHINGUETTY  BANK  {a.ka.  BALM: 

BANQUE  ARABE  UBYENN-E 

MAURITANIENNE  POUR  LE  COMMERCE 

EXTERIEUR  ET  LE  DEVTXOPPEMENT) 

Jamal  Abdulnasser  Street.  P.O.  Box  262, 

Nouakchott,  .Mauritania  (LIBYA] 
CHOSUNBOHOM  (aka.  KOREA  FOREIGN 

LNSURANCE  COMPANY).  1980  Berl  in 

Glinkastrasse  5.  Germany  (NKORE.\I 
CHOSUNBOHOM  (a.k.a.  KOREA  FOREIGN 

LNSURANCE  COMPANTJ.  123,  Rue  des 

TenoeroWes.  92210  Saint-Cloud.  Paris. 

France  (NKOREAJ 
CHOSUNBOHOM  (a.k.a.  KOREA  FOREIGN 

INSURANCE  COMPANY),  Unt. 

Batterieweg  35,  CH-4008  Basel. 

Svvifzeriar»d  (NKOREAJ 
□CLON  (Senaaque  Shipping  Co..  Ltd.. 

Cyprus)  (vessel)  (CUBA) 
QDECO  {a.k.a.  CORPORACION 

IBEROAMERICA.NA  DEL  COMERCJOl. 

Spain  fCUB.fJ 
QMECO,  SRL,  Milan,  Italy  (CUBAJ 
aVffiX  fa  k  a.  COMPANIA  DE 

IMPOR  i  AC.10N  Y  EXPORT ACION 

IBERL\),  Spain  (CTJBA) 
QMEX.  Emerson  No.  148  Piso  7, 11570 

MctJco,  D.F.  KX'BA] 
CLMEX  IBERICA.  Spain  (CUBA] 
CIMEX.  S.A..  Panama  (CirBAl 
QN'EX.  Smgerstrasse  2/8,  lOtO  Vienna. 

Austria  (FRY  S&Mj 
CLUB  \TLLA  FENDC.  Panama  (CUBA) 
COIBA  (a.k.a.  CaMERQAL 

IBEROAMERICANA.  S.A).  Spain  (CLIBAj 
COLL.  Gabriel  (PRADO).  Panama  (indiwiduaU 

(CUBA) 
COLLO.MBEY  REFINERY  (a.k.a.  RSO;  a.k.a 

RAFHNERIE  DU  SLTD-OUEST). 

CoUoinbey.  Valais.  Switzerland  (LIBYA) 
COLON.  Eduardo(BETANCOURT),  Panama 

(iiidividual)  (CUBAl 
COLONY  TRADING.  S.A..  Panama  [CUBAl 
COMBK:k  AUSSeNiL\NDELS  GMBH, 

Luiseastrasse  46. 1040  Beriin.  Germany 

(FRY  S&M] 
COMBOC  AUSSENHANDELS  CMHH. 

Tbalkircbener  Street  2,  8000  Munich. 

Germany  [FRY  S&MJ 


COMBICK  AUSSE-NHANDELS  G-MBa 

Windmuehlstrasse  1.  D-6000.  Frankfurt, 

Germany  (FRY  S&MJ 
COMBICK  GMBH.  Neuer  Markt  1 .  A-lOlO 

Vienna,  Austria  {FRY  SSM] 
CX)MBICK  GMBH.  Po«  Ofl.ce  Box  322079. 

Mililaer  Street  9O.CH-8004  Zurich. 

Switzerland  (FRY  S&M) 
COMEI.  SPA  (a.La.  COMPAGNL\ 

MERCANTILE  lNTERNAZION.\L£).  Milan. 

Italy  [CUBAJ 
COMERCIAL  QMEX.  S.A.,  Panama  (CUBA) 
COMERCIAL  DE  RODAJES  Y  MAQUIN.ARIA, 

S.A.  (a-ka.  CRYMSA).  )ose  Lazaro 

Galdeano  6-6.  28016  Madrid,  Spain 

ICLfBA) 
CO.MERCIAL  IBEROAMERICANA.  S.A. 

(COIBA).  Spain  (CUBA) 
COMERCL\L  MURALLA,  S.A.  (a.k.a 

MURALLA,  S.A.).  Panama  CiU-.  Panama 

[CUBA] 
COMERCL\LIZACHDN  DE  PRODUCTOS 

VARIOS  (a.k-a.  COPROVA;  a  La. 

COPROVA  SARD.  Paris.  France  [CUBAJ 
COMPAGNJA  MERCVNTILE 

INTERNAZIONALE  (a.k.a.  COMEI  SPA). 

Milan.  Italy  (CL  BA) 
COMP.\G.\lE  ALGERO-LIBYENNE  DE 

TR.'KNSPORT  MARITIME  (aka. 

C^LTRAM).  21  Rue  des  Freres  Botiado*:. 

Birmandreis.  Algiers.  Algeria  [UBY.\] 
COMPANL^  DE  COAUaON  DEL 

COMERCIO  DfcCOREA.  &A.,  Panama 

(NKOREAJ 
COMPANIA  DE  IMPORTAQON  Y 

E.XP0RT.^C10N  IBERL»i  (aka.  CIMEX), 

Spain  (CUBA) 
COMPA.NIA  FENiX  LNTERNAQONAL,  S.A  . 

Caracas,  Venezuela  [CUBA] 
COMPANIA  ISTMENA  DE  AVL\CION. 

Panama  (CLIBA) 
COMPAaMA  PESQUERA  LNTERNAQONAL. 

S. A..  Panama  JCUBAJ 
CONTEX,  S.A..  Panama  (CUBA! 
CONTliER.^S.  Miria  (ak.a.  Mkria  Contrcras 

ROPERT).  Pa.".s.  France  (individual) 

fO-'BAJ 
CONTROLBANK.  all  offices  worldwide  !FR/ 

S&.M] 
COOBAK.  Hadi  .N..  Manama.  Bahrain 

(indtviduat)  (LiBYAJ 
COOBAR.  Hadi  M.  Tripoli.  Ubya 

(individual)  (UBYA) 
COOPERATIVE  PODGORICV  Podgorica. 

Montenegro  (FRY  S&Ml 
COOPEX.  Vienna.  Austria  (FRY  S&Ml 
COPL\.  S.A.  ta-k-a-  Cf)RPORAaON 

ARGENTINA  DE  INGEMERJA  Y 

ARQUrrECTUR.^.  S.A.),  San  Martin  323. 

4lh  Floor.  Buenos  .Aires.  Argentina  ICL'B.X) 
CDFROVA  (a.La.  COPROVA  SARL:  a.k.a. 

a:>MtRCL^UZ.V30N  DE  PRODI  CT  OS 

V.AWOSk  Paris,  France  (CLBAl 
COPROVA  SARL  (a.k.a  CXJPROVA;  a.k.a 

COMERCL^LtZACION  DE  PRODL  CTOS 

VAKKDSk  P»is.  FraBCE  (CUBA) 
CX)RlN1ilIA  GKOLrP  OF'  COMPANIES.  Head 

Ofilr.e,  22,  Europe  Centra.  Ftoriana.  Malta 

JUBYAl 
COKINTHIA  PAL.'VCE  HOTEL  COMPANY 

I.IMrrEi*.  Ue  PdtiU  Avenue.  Attard.  Malta 

(liBYAl 
CORPORACION  ARGENTINA  DE 

INGENfEJUA  Y  ARC^'ITECTUR.\.  S  A. 

{a.kjk.  COPIA).  San  Martin  323.  4fh  Floor. 

Buenos  .\ires.  Argpntina  (CUB.\| 
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CORPORAQON  QMEX,  S.A.,  Panama 

[CJBAl 
CORPORACION  IBEROAMERICANA  DEL 

COMERCIO  (a.k.a.  QDECO).  Spain  (CUBA] 
COTEl,  Milan.  Italy  (CUBA] 
COTRA  BV,  J  Luykenstraat  12  3HG,  1071  CM 

Amsterdam,  Netherlands  (FRY  S&M] 
CXDTTY  (Heywood  Navigation  Corp., 

Panama)  (vessel)  [CUBA) 
CREDIBEL,  all  offices  worldwide  [FRY  S&M] 
CRIOLLO  (Senanque  Shipping  Co.,  Ltd., 

Cyprus)  (vessel)  [CUBA] 
CRNA  CORA  (9HUL3)  Bulk  Carrier  36,223GT 

Malta  Flag  (Zeta  Ocean  Shipping  Ltd.) 

(vessel)  [FRY  S&M] 
CRNA  GORA— NIKSIC,  Niksic.  Montenegro 

(FRY  S&M] 
CRNAGORACOOP,  Danilovgrad,  Montenegro 

[FRY  S&M) 
CRUZ,  Antonio  Pedro  (REYES),  Milan,  Italy 

(individual)  [CUBA] 
CRUZ,  Juan  M.  de  la.  Director,  Banco 

Nacional  de  Cuba,  Dai-Ichi  Bldg.  6th  Floor, 

10-2  Nihombashi,  2-chome,  Chuo-ku, 

Tokyo  103,  Japan  (individual)  [CUBA] 
CRYMSA  (a.k.a.  COMERCL\L  DE  RODAJES 

Y  MAQUINARIA,  S.A.),  Jose  Uzaro 

Galdeano  6-6,  28016  Madrid,  Spain 

(CUBA] 
CRYMSA— ARGENTINA.  S.A.,  Buenos  Aires, 

Argentina  [CUBA] 
CUBACANCUN  QGARS  AND  GIFT  SHOPS, 

Cancun,  Mexico  (CUBA) 
CUBAEXPORT.  Spain  [CUBA] 
CUBAFRUTAS,  Spain  [CUBA] 
CUBAN  QGARS  TRADE,  Italy  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET:  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES),  Rostock,  Germany  (CUBA) 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES),  Buenos  Aires.  Argentina  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET:  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES),  Rotterdam.  Netherlands  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES).  Varna,  Bulgaria  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES),  Moscow,  Russia  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES),  Pyongyang.  Korea  (Peoples 

Democratic  Republic)  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET:  a.k.a.  L^  EMPRESA  CUBANA  DE 

FLETES).  Mexico  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES),  Svczecin,  Poland  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES).  Genoa,  Italy  (CUBA) 
CUBAN  FREIGHT  ENTERPRISE  (a  k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES),  Barcelona.  Spain  [CUBA] 
CUBAN  FREIGHT  ENTERPRISE  (a.k.a. 

CUFLET;  a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES).  Montreal.  Canada  [CUBA] 
CUBANA  AIRUNES  (a.k.a.  EMPRESA 

CUBANA  DE  AVL\aON),  Belas  Airport, 

Luanda,  Angola  [CUBA] 
CUBANA  AIRLINES  (a.k.a.  E.MPRESA 

CUBANA  DE  AVIACION).  32  Main  Street. 

Georgetown.  Guyana  (CUB.^1 


CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVIAQON).  24  Rue  Du 
Quatre  Septembre.  Paris.  France  [CUBA] 

CUBANA  AIRUNES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  c/o  Anglo- 
Caribbean  Shipping  Co.  Ltd.,  Ibex  House, 
The  Minories,  London  EC3N  IDY.  England 
[CUBA] 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\C10N),  Frankfurter  TOR 
8-A,  Berlin,  Germany  [CUBA] 

CUBANA  AIRUNES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  Corrientes  545 
Primer  Piso,  Buenos  Aires,  Argentina 
(CUBA) 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  Dobrininskaya 
No.  7,  Sec  5.  Moscow.  Russia  [CUBA] 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\CION).  1  Place  Ville 
Marie.  Suite  3431,  Montreal.  Canada 
[CUBA] 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  Parizska  17. 
Prague.  Czechoslovakia  [CUBA] 

CUBANA  AIRUNES  (a.k.a.  EMPRESA 
CUBANA  DE  AVIAQON),  Piarco  Airport. 
Port  au  Prince.  Haiti  [CUBA] 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVIACION).  Calle  29  y  Avda 
Justo  Arosemena,  Panama  City,  Panama 
[CUBA] 

CUBANA  AIRUNES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  Norman  Manley 
International  Airport,  Kingston,  Jamaica 
[CUBA] 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVIAQON),  Paseo  de  la 
Republica  126,  Lima,  Peru  [CUBA] 

CUBANA  AIRUNES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  Melchor 
Ocampo  469,  5DF  Mexico  City,  Mexico 
[CUBA] 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  Madrid,  Spain 
[CUBA] 

CUBANA  AIRLINES  (a.k.a.  EMPRESA 
CUBANA  DE  AVL\aON),  Grantley  Adams 
Airport,  Christ  Church,  Barbados  [CUBA] 

CUBANATUR,  Baja  California  255,  Edificio 
B.  Oflcina  103,  Condesa  06500,  Mexico, 
D.F.  [CUBA] 

CUBATABACO,  Spain  (CUBA) 

CUBATUR  (a.k.a.  EMPRESA  DE  TURISMO 
NACIONAL  Y  INTERNAQON AL),  Buenos 
Aires,  Argentina  [CUBA] 

CUENCA,  Ramon  Cesar,  Panama  [CUBA] 

CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 
FLETES;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE),  Genoa.  Italy  [CUBA] 

CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 
FLETES;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE),  Pyongyang.  Korea  (Peoples 
Democratic  Republic)  [CUBA] 

CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 
FLETES;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE).  Barcelona.  Spain  [CUBA] 

CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 
FLETES;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE).  Syczecin.  Poland  [CUBA] 

CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 
FLETES;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE),  Buenos  Aires,  Argentina 
[CUBA] 

CUFLET  (a.k.a.  LA  EMPRESA  CUBAN.\  DE 
FLETES;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE).  Varna.  Bulgaria  [CUBA] 


CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE).  Rostock.  Germany  (CUBA] 
CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE),  Moscow,  Russia  [CUBA] 
CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE),  Montreal,  Canada  [CUBA] 
CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE),  Mexico  [CUBA] 
CUFLET  (a.k.a.  LA  EMPRESA  CUBANA  DE 

FLETES;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE).  Rotterdam.  Netherlands 

[CUBA] 
CUMEXINT,  S.A.,  1649  Adolfo  Prieto. 

Colonia  del  Valle.  Mexico  City.  Mexico 

[CUBA] 
CUREF  METAL  PROCESSING  BV. 

Boezembolcht  23,  Rotterdam.  Netherlands 

[CUBA] 
DAFIMENT  BANK,  all  offices  worldwide 

[FRY  S&M] 
DAGHIR,  AH  Ashour.  2  Western  Road. 

Western  Green.  Thames  Ditton,  Surrey, 

England  (individual)  [IRAQ] 
DAHAIM.  Ayad  S..  Vali  Konagi  Cad.  No.  10. 

80200  Nistantas.  Istanbul,  Turkey 

(individual)  [LIBYA] 
DAMASCUS  (YIDS)  Tug  149DWT  Iraqi  fl.ig 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
DAMEN  GORINCHEM  5716  (N/A)  Service 

DWT  N/A  Iraqi  flag  (State  Org.  of  Iraqi 

Ports)  (vessel)  (IRAQ) 
DAMEN  GORINCHEM  5717  (N/A)  Service 

DWT  N/A  Iraqi  flag  (Stale  Org.  of  Iraqi 

Ports)  (vessel)  (IRAQ) 
DAMEN  GORINCHEM  5718  (N/A)  Service 

DWT  N/A  Iraqi  flag  (State  Org.  of  Iraqi 

Ports)  (vessel)  [IRAQ] 
DAN  (f.k.a.  GOLD  STAR;  f.k.a.  AVALA) 

(J8FN7)  Bulk  Carrier  27.069GT  Denmark 

(Saint  Vincent)  Flag  (Leonela  Shipping) 

((Sunbow  Maritime  S.A.))  (vessel)  [FRY 

S&M] 
DANILOVGRAD  (n.k.a.  VEDADO)  (9HSZ3) 

Ore  Carrier  15,396GT  Malta  Flag  (Lovcen 

Overseas  Shipping  Ltd.)  (vessel)  [FRY 

S&M] 
DANUBE  (a.k.a.  DUNAV).  Smederevo.  Serbi.i 

[FRY  S&M] 
DE  BOCCARD.  Phillipe.  44  Avenue  Krieg. 

Geneva.  Switzerland  (individual)  [IRAQ] 
DE  FRANCE.  Naomi  A.,  Cubanatur.  Baja 

California  255.  Edificio  B..  Oficina  103. 

Condesa  06500.  Mexico.  D.F.  (individual) 

[CUBA] 
DELGADO.  Antonio  (ARSENIO).  Panama 

(individual)  (CUBA) 
DELVEST  HOLDING.  S.A.  (a.k.a.  DELVEST 

HOLDING  COMPANY).  Case  Postale  236. 

10  Bis  Rue  Du  Vieux  College  12-11. 

Geneva.  Switzerland  (CUBA) 
DEPROSA,  S.A.  (a.k.a.  DESARROLLO  DE 

PROYECTOS.  S.A.),  Panama  City,  Panama 

[CUBA] 
DES— SUBOTICA,  Gavrila  Principa  8,  24000 

Subotica.  Serbia  [FRY  S&M) 
DESARROLLO  DE  PROYECTOS,  S.A.  (a.k.a. 

DEPROSA,  S.A.),  Panama  City,  Panama 

[CUBA] 
DESARROLLO  INDUSTRIAL  CUBANO 

ESPANOL.  S.A.  (a.k.a.  DICESA).  Paseo  Dir 

La  Castellana  157.  Madrid.  Spain  [CUB.\| 
DESARROLLO  INDUSTRIAL  CUBANO 

ESPANOL.  S.A.  (a.k.a.  DICESA).  Jose 
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LazaroCaldeaiio.  6-6.  2R016  Madrid. 

Spain  [CUBA] 
OEYALA  (YIBJ)  Tug  350DWT  Iraqi  flag  (State 

Org.  of  Iraqi  Ports)  (vsssel)  \IRAQ} 
OIAZ.  Rolando  (GONZALEZ).  Frankfurt. 

Germany  (individual)  (CUBA] 
niCESA  (a.k.a.  DESARROLLO  INDUSTRIAL 

CUBANO  ESPANOL.  S.A).  Jose  Lazaro 

Caldeano.  6-6.  28016.  Madrid.  Spai.n 

(CUBA! 
DICESA  (a.k.a.  DESARROLLO  INDUSITUAI. 

CUBANO  ESPANOL.  S.A.).  Paseo  De  U 

Castellana  157.  Madrid.  Spain  (CUBA) 
niJLAH  (HNDJ)  Tug  356DWT  Iraqi  flag  (State 

Org.  of  Iraqi  Ports)  (vessel)  (IRAQJ 
OIKDMBAU  GMBH  (branch  office). 

Flandricher  Strasse  13-15.  5000  Koeln, 

C^rmany  (FRY  S&M) 
UIKOMBAU  GMBH.  Lager  Weg  16.  6000 

Frankfurt.  Germany  (FRY  S&M| 
DIMONT  GMBH  (a.k.a.  DIMONT  MONT  AGE 

irND  BAU  GiMBH).  Wilhelm-Leuschner- 

Strasse  68.  6000  Frankfurt.  Germany  (FRY 

S&M? 
OIMONT  MONTAGE  UNO  BAU  GMBH 

(a.k.a.  DIMONT  GMBH).  Wilhelm- 

Leuschner-Strasse  68.  6000  Frankfurt. 

(i;rmanv  (FRY  S&M] 
niNAR/\.  Belftrade.  Serbia  (FRY  S&M! 
nip  (a.k.a.  DRVNO  INDUSTRIJSKO 

PKEDUZECE).  Belgrade.  Serbia  (FRY  S&Mj 
fllXING  LAUNCH  1  (N/A)  Service  DWT  N7 

A  Iraqi  flag  (State  Org,  of  Iraqi  Ports) 

(vessel)  [IRAQI 
OIVV.ANIYA  (YIBK)  Tug  350DWT  Iraqi  fuig 

(S'ate  Org.  of  Iraqi  Ports)  (vessel)  iIR,\Q| 
!)Ot:KAN  (YIDNl  Tanker  528DWT  Iraqi  flag 

(Sldte  Org.  of  Iraqi  Ports)  (ve.s.sel)  |IR.\Q| 
DOHAN.  Anas  Malik  (a.k.a.  AL-HASSAN. 

Anas:  a.k.a.  AL-HASSAN.  Anas  Malik 

Dohan:  a.k.a.  DOHAN.  Anas:  a.k.a.  MALIK. 

Alias).  Baghdad.  Iraq  (individual)  [IRAQ] 
DOHAN.  Anas  Malik  (a  k.a.  AL-IL\SSAN. 

Anas:  a.k.a.  AL^HASSA.N.  Anas  Malik 

Uohan;  a.k.a.  DOHAN.  Anas:  a-k.a.  M.\LIK, 

Anas).  Jordan  (individual)  (IRAQ) 
IJOLPHINA  BANK,  all  offict-s  worldwidt- 

(FRY  S&M] 
DOMINGUEZ.  Carlos.  Vinales Tours.  Oaxac.i 

80.  Roma.  Mexico.  D.F.  (individual) 

ICUHAl 
DOMINION  INTERNATIONAL.  England 

|IR.\QJ 
DOOLEY.  MifJjael  P..  Panama  (IndividuaU 

ICUBAl 
OOOLEY.  Rogpr  Edward  (a.k.a.  Roger 

MontanesCABALLERO;  a.k.a.  Roger 

MONTANES).  Panama  (individual! 

la.'BAl 
URVNO  INDUSTRIJSkO  PKEDl  ZECii  (a.k.a. 

DIP).  Belgrade.  Serbia  |f-KY  S&.MI 
liRVOIMPEX.  Podgorica.  Mi.iitenegm  I  FRY 

S&MI 
nUMP  BARGE  I  dan")  Service  1 .3MinV T 

Gihrdlter  flag  (Whale  .Shipping  Ltd..  t/o 

Sl.ite  Org.  of  Iraqi  Ports)  (v»:s.set)  [IR.^Q( 
1  )L;MI'  BARGE  II  (jsrZ)  Service  1.330I>\VT 

Gibraiter  Hag  (Whale  Shippinj;  Ltd..  c''o 

.Sijte  Org.  of  Iraqi  Ports)  (vessel)  [IR-^Ql 
1 H  MP  BARGE  m  (J8JA)  Swvice  T.330DVVT 

GiliniltHr  flag  (Whale  Shipping  Ltd..  c'o 

State  Org.  of  Iraqi  PortsJ  lve.-is«!t)  |IRy\Ql 
m^iAV  (a.k.a.  DANUBE).  Smederevo.  St^rbu. 

FRY  S&MI 
[)l  tsIAVTISA  DUNAV.  Bulevar  Marsaia  Titu 

;  5.  21000  Novi  Snd.  Serbia  (FRY  -S&MI 


DUNAV-TISA-DUNAV.  Novi  Sad. 

Vofvodina  (Serbia)  (FRY  S&M] 
DUQUE.  Carlos  Jaen.  Panama  (individual) 

JCUBAI 
DURAND  PROPERTIES  LIMITED.  Haven 
Court.  5  Library  Ramp.  Gibraltar  (IRAQI 
DURGACO.  London.  England  (CUBAl 
DURMITOR  (9HUR?)  General  Dry  Cargo 

12.375CT  Malta  Flag  (South  Cross 

Shipping  Ltd.)  (vessel)  [FRY  S&M| 
DITY  FREE  SHOP.  Balboa  Pier.  Panama 

[CUBA] 
DUTY  FREE  SHOP.  Cristobal  Pier,  Panama 

[CUBA] 
DUnn:'  FREE  SHOP.  Patilla  .Airport.  Panama 

[CUBA] 
DUTY  FREE  SHOP.  Port  of  Vacamonte. 

Panama  [CLiBAi 
DUTY  FREE  SHOP.  Torrijos  Airport.  Panama 

[CL'BAl 
DUVANSKA  INDUSTRIJA.  Nis.  Serbia  (FRY 

S&M] 
DUVANSKI  KOMBINAT.  Podgorica. 

Montenegro  (FRY  S&MI 
EAST  ISLAND  SHIPPING  CO..  LTD.. 

Limassol.  Cyprus  (CUBA) 
EAST  ISLANDS  (East  Island  Shipping  Co.. 

Ltd..  Cyprus)  (vessel)  (CUBA] 
EAST  POINT  HOLDINGS  LI.MITED.  8lii 

Floor.  Flat  803. 2  Arch  Markarios  Avenue. 

Capital  Centre.  Nicosia.  Cyprus  (FRY  S&M| 
ECHEVERRI.  German.  Panama  (indK'idual) 

(CUBA] 
EDICIONES  CUBAN.\S.  Spain  (CUBA) 
EDVJU.  S.A..  Panama  (CUBA] 
ECX^LETON.  Wilfred.  Director  General. 

Cubanatur.  Baja  California  255.  Edificio  B.. 

Ofictna  10,1.  Condesa  06500.  Mexico.  D.F. 

(individual)  [CUBA] 
tL  AMIR,  Bahjat  Fadel,  5  Rowsham  Dell. 

Ciftbrd  Park.  Milton  Kevues  Bucks  MK14 

3 JS.  England:  DOB  I  Januarv  1942 

(individual)  ILIBYAl 
EI  BULL  HN.  Nis.  Serbia  (FRY  S&Ml 
EI— FABRIK.A  R.\DIO  CEVI.  Nis,  Serbia  (FRY 

S&Ml 
El— NIS,  Nis.  Serbia IIRY  S&MI 
EL-AGEU.  Dr.  Miikhtar  Ali  (a.k  a.  AL- 

ACELl.  Dr.  Muktar  Ali:  a.k-a.  EL-AGEU. 

Dr.  Muktar  Ali),  Apartnwat- 10.  Maida  Vale. 

Little  Venice.  London.  England;  15/17 

Lodge  Road.  Si.  Johns  Wood.  London  NWK 

7J.\.  England:  DOB  23  [ulv  1944 

findtviditat)  ILFBYA] 
hi.  HADRi.  Abdullah  Salim.  Tripoli.  Lihva 

(individual)  [LIBYA] 
EL  DEPOSrrO,  Panama  [CUB.AI 
EL  lERJANl.  Abdalla  M..  Lihva:  DOB  3  June 

1952  (individual)  ILIBYAl 
EL-HGHI.  El  Hadi  VL.  P.O  Box  1114. 

DlpEumatic  Area.  Manama.  Bahrain 

(i.idividual)  ILIBYAl 
EL-FICHI.  EI  Hadi  V..  Jamdl  .\hduluas.st!r 

Street.  P.O.  Box  262.  Nou.tkciiott. 

Mai>ritanta  (indivtduall  [LIBY.\| 
L:LGIIR.\B1.I.  .Abihidavem.  Ufava 

(individualKUBYAi 
EL  HLWHJ.  Mohametl  .\..  Tripctii.  Ubya 

(individual)  (LIBYA] 
EL  KEBIR.  Mahnraiid  I..  Ubya:  DOB  24 

neren!l>er  1948  (individual)  iUBYAI 
i:i.-KIIALl,A3.  Kamcl.  Vali  Konagi  Cad.  \t. 

10.  80200  NistJBtas,  btanbul.  Turkey 

(uidividual)  HJBYAJ  EL-KHO|.\. 

Muntapha  .'Vii.  Sated  Ibr.u  Zirid.  Trifioli. 

Ubvij  findivitfuall  (UBYAI 


EL-KIB,  Abdullatif.  Manama.  Bahrain 

(individual)  (LIBYA) 
EL-KIB.  Abdullatif.  Tripoli.  Libva 

(individual)  (UBYAI 
EL  MILION.  Panama  (CUBA) 
EL  NAILL  Smetda  El-Hosh.  21  Redlands 

Drive.  Loughton.  Milton  Kevnes  Bucks 

MK5  8E1.  England:  DOB  19  February  1944 

(individual)  (UBYAI 
ELEKTRODISTRIBUajA.  Belgrade.  Serbia 

[FRY  S&MJ 
ELEKTROMETAL.  Belgrade.  Serbia  (FRY      " 

S&MI 
El£KTRONSKA  LNDUSTRljA.  Bulevar 

Velijka  Vlahovica  80-82.  18000  Nis.  Serbia 

(FRY  S&MI 
ELEKTROPRI\TiEDA— PREDUZECE  Z.A 

PROIZVODNJU  EL.  ENERGIJE  UGLJA, 

Belgrade.  Serbia  [FRY  SiM] 
ELEKTROPRrVREDA  CRNE  GORE  (a.k.a. 

MONTENEGRO  ELECTRIC  POWER 

COMPANY),  Podgorica.  Montenegro  IFRV 

S&MJ 
ELEKTROPRIVREOA  KOSOVA  (a.k.a. 

KOSOVO  ELECTRIC  POWER  COMPANY). 

Pristina.  Kosovo  (Serbia)  (FRY  SAMj 
ELEKTROPRIVREOA  SRBIJE  (a.La.  SERBLX 

ELECTRIC  POWER  LNDUSTRY).  Belgrade. 

Serbia  (FRY  SiM] 
ELEKTROSRB!).^— DlSTRIBUajA.  Kraljev  o. 

Serbia  (FRY  S&MJ 
ELEKTROTIMOK.  Zajecar.  Serbia  (FRY  S&MJ 
ELEKTROVOJVODINA.  Novi  Sad.  VoK-odina 

(Serbia)  (FR^'  S&MJ 
EIJND.  Valjevo.  Serbia  [FRY  S&M| 
EMER-MD  ISL.\NDS  (Bettina  Shipping  Co.. 

Ltd..  Malta)  (vessel)  [CUBA] 
EMPRESA  CUB.WA  DE  AVIAQON  (a.k.a. 

CUBANA  AlRLINbS).  32  Main  Stn'et. 

Georgetown.  Guvana  [C.UB.-\| 
E.MPRESA  CUBANA  DE  AVl.\CION  (a.k.a. 

Cl.'BANA  AIRLINES).  24  Rue  Du  Quatre 

Septembre.  Paris.  France  (CUBAl 
EMPRESA  CUBANA  DE  AVL\ClON  (a  L.i 

CUBANA  AIRUNES).  Belas  Airport. 

Luanda,  .\agola  [CUBA] 
EMPRESA  CIBANA  DE  A\T.ACTON  (a  La. 

CI;B.\NA  AIRLINES),  Dobrininskaya  No.  7^ 

.Sec  5.  Moscow.  Russia  ICUB.M 
EMPRESA  CUB.'VNL-V  DE  AVIACIOS  (a.k-a. 

CLUANA  AIRLJNESI.  Corrientes  545 

Primer  Piso.  Biitmas  .\ircs.  .\rgentina 

[CUBAl 
E.MPRESA  CUBANA  DE  AVIAQON  (ii.k  a 

CUBANA  AIRLINES).  Frankfurter  TOR  8- 

A.  Berlin.  Germanv  fCL'BA] 
EMPRESA  CUBANA  DE  AVa.\CIO%  (a.k.a. 

CUBANA  AIRLINES).  1  Place  Ville  Mario. 

Suite  3431.  Montreal,  Canada  (CIIB.M 
EMPRESA  CUBANA  DE  AVIAOON  (a.k.a 

CUBA.NA  AIRLINES).  Parizska  17.  Prague. 

Czerihoslot'skia  (CL'B.AI 
KMPKE.SA  CUBANA  DE  AVI.^OON  (a  k.a 

CUBANA  AIRLINES),  Paseo  de  la 

Rf-publica  126.  Lima.  Peni  (CUBA! 
I  MPRESA  aiBANA  DE  AVKAQON  (d.k.a 

CUBANA  AIRLINES).  Piarco  Airport,  Port 

au  Prince,  Haiti  ICUBAJ 
l•;MPRFS;.^  CUBANA  de  .WXAQON  (a.k  a 

CL'BANA  AIRLINES),  c/o  Anglo-Carib».ean 

Shipping  Co.  Ijd...  Ibex  House.  The 

Minorites.  !.(iiul<;r.  EC3N  IPY,  England 

(a'BAi 

I  MPRIiSA  CUBANA  DE  AVLVLTQN  (a.k.a. 
CUBANA  AIRLINES).  Norman  Manley 
International  .\irport.  Kingston.  Jamaica 
irirBAI 
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EMPRESA  CUBANA  DE  AVIAQON  (a.k.a. 

CUBANA  AIRUNES),  Melchor  Ocampo 

469.  5DF  Mexico  City,  Mexico  [CUBA] 
EMPRESA  CUBANA  DE  AVIAQON  (a.k.a. 

CUBANA  AIRLINES).  Calls  29  y  Avda 

Justo  Arosemena,  Panama  City,  Panama 

[CUBA]  ' 
EMPRESA  CUBANA  DE  AVIACION  {a.k.a. 

CUBANA  AIRLINES),  Grantley  Adams 

Airport,  Christ  Church,  Barbados  [CUBA) 
EMPRESA  CUBANA  DE  AVIACION  (a.k.a. 

CUBANA  AIRLINES),  Madrid,  Spain 

[CUBA] 
EMPRESA  CUBANA  DE  PESCADOS  Y     . 

MARISCOS  (a.k.a.  CARIBEX;  a.k.a. 

CARIBBEAN  EXPORT  ENTERPRISE)  Paris. 

France  (CUBA) 
EMPRESA  CUBANA  DE  PESCADOS  Y 

MARISCOS  (a.k.a.  CARIBEX:  a.k.a. 

CARIBBEAN  EXPORT  ENTERPRISE) 

Milan,  Italy  (CUBA) 
EMPRESA  CUBANA  DE  PESCADOS  Y 

MARISCOS  (a.k.a.  CARIBEX;  a.k.a. 

CARIBBEAN  EXPORT  ENTERPRISE) 

Moscow,  Russia  (CUBA} 
EMPRESA  CUBANA  DE  PESCADOS  Y 

MARISCOS  (a.k.a.  CARIBEX;  a.k.a. 

CARIBBEAN  EXPORT  ENTERPRISE) 

Madrid,  Spain  [CUBA] 
EMPRESA  CUBANA  DE  PESCADOS  Y 

MARISCOS  (a.k.a.  CARIBEX;  a.k.a. 

CARIBBEAN  EXPORT  ENTERPRISE) 

Cologne.  Germany  (CUBA) 
EMPRESA  CUBANA  DE  PESCADOS  Y 

MARISCOS  (a.k.a.  CARIBEX;  a.k.a. 

CARIBBEAN  EXPORT  ENTERPRISE) 

Downsview.  Ontario,  Canada  jCUBA) 
EMPRESA  CUBANA  DE  PESCADOS  Y 

MARISCOS  (a.k.a.  CARIBEX:  a.k.a. 

CARIBBEAN  EXPORT  ENTERPRISE) 

Tokyo.  Japan  (CUBA) 
EMPRESA  DE  TURISMO  NACIONAL  Y 

INTERNAQONAL  (a.k.a.  CUBATUR), 

Buenos  Aires.  Argentina  (CUBA) 
ENDSHIRE  EXPORT  MARKETING,  England 

IIRAQl 
ENERGOGAS.  Novi  Bcograd.  Serbia  (FRY 

S&M) 
ENERGOPROJECT  INZENJERING,  Lenjinor 

Bulevar,  12  Belgrade,  Serbia  [FRY  S&M) 
ENERGOPROJEKT  (BOTSWANA)  (PTY) 

LTD.,  P.O.  Box  445.  Gabarone,  Bot.swana 

[FRY  S&MI 
ENERGOPROJEKT,  INC.,  New  York,  NY, 

U.S.A.  (FRY  S&M] 
ENERGOPROJEKT  PROMET.  Belgrade, 

Serbia  (FRY  S&M) 
ENTERPRISE  FOR  CONSTRUCTION 

MACHINERY— RADOJE  DAKIC  (a.k.a. 

RADOJE  DAKIC).  Podgorica,  Monteaegro 

(FRY  S&M) 
EPAMAC  SHIPPING  CO  ,  LTD.,  60  South  St., 

Valletta,  Malta  [CUBA] 
ETCO  I.NTERNATIONAL  CO.MMODITIES 

LTD.,  Devonshire  House,  1  Devonshire  St., 

London.  England  ICl'BAj 
ETCO  INTERNATIONAL  COMPANY, 

LIMITED.  Kawabe  Building,  1-5  Kanda 

Nishiki-Cho,  Chivoda-Ku,  Tokyo.  Japan 

[CUBA! 
EUROMAC  EUROPEAN  MANUFACTURER 

CENTER  SRL,  Via  Ampere  5,  20052 

Monza,  Italy  IIRAQl 
EI.ROMAC,  LTD..  4  Bishops  Avenue, 

.NorthvvtxKl,  Middlesex,  En;;land  [IRACy 


EUROMAC  TRANSPORTl  INTERNATIONAL 

SRL,  Via  Ampere  5,  20052  Monza,  Italy 

(IRAQ) 
EXIMKOS  (a.k.a.  KOSOVO  EXPORT  IMPORT 

GMBH;  a.k.a.  KOSOVO  GMBH;  a.k.a. 

OMEGA  GMBH),  Maillingerstr.  34,  8000 

Munich  2,  Germany  (FRY  S&M) 
EXPORT  IMPORT  KOSOVO,  Ti^  Republike 

2.  38000  Pristina.  Kosovo,  Serbia  [FRY 

S&M] 
EXPORTADORA  DEL  CARIBE,  Medira. 

Mexico  [CUBA] 
FA.  PETROLI  S.P.A..  Italy  [LIBYA] 
FABEG,  Belgrade,  Serbia  (FRY  S&M] 
FABRIKA  KABLOVA,  Zajecar,  Serbia  [FRY 

S&M] 
FABRIKA  OPREME  I  DELOVA,  Bor,  Serbia 

(FRY  S&Ml 
FABRIKA  PUMP!  JASTREBAC  NIS,  12 

Februara  Bulevar  82, 18000  Nis.  Serbia 

(FRY  S&M] 
FABRIKA  STAKLA— ZAJECAR,  Zajecar, 

Serbia  [FRY  S&M] 
FABRIKA  VENTILA  ZA  PNEUMATIKU,  Bor. 

Serbia  [FRY  S&M] 
FABRO  INVESTMENT.  INC..  Panama 

[CUBA] 
FACOBATA,  Panama  [CUBA] 
FALCON  SYSTEMS,  England  [IRAQ] 
FAM,  Krusevac,  Serbia  [FRY  S&M] 
FAMESA  INTERNATIONAL,  S.A..  Panama 

[CUBA] 
FAP-FAMOS,  Belgrade,  Serbia  [FRY  S&M] 
FARTRADE  HOLDINGS  S.A.,  Switzerland 

[IRAQ] 
FATTAH,  Jum'a  Abdul,  P.O.  Box  1318, 

Amman.  Jordan  (individual)  [IRAQ] 
FC9063  LIMITED  (n.k.a.  TEKNICA  (UK) 

LIMITED),  15/17  Lodge  Road,  St.  Johns 

Wood,  London  NW8  7JA,  England:  Avon 

House,  360-366  Oxford  Street,  London 

WIN  9HA,  England;  Tripoli.  Libya  [LIBYA] 
FEDERAL  DIRECTORATE  OF  SUPPLY  AND 

PROCUREMENT,  Belgrade,  Serbia  (FRY 

S&M] 
FERJANI,  ASA.,  Tripoli,  Libya  (individual) 

[LIBYA] 
FERONIKL— GLOGOVAC.  Glogovac,  Kosovo 

(Serbia)  (FRY  S&M] 
FERROUS  EAST  CORPORATION.  Elizalxjth. 

NJ  [FRY  S&M] 
FINCOMTRA  ESTABLISHMENT.  Post  Office 

Box  185,  Vaduz,  Liechtenstein  [FRY  S&M] 
FIRE  BOAT  No.  705  (N/A)  Service  DWT  N/ 

A  Iraqi  flag  (State  Org.''of  Iraqi  Ports) 

(vessel)  [IRAQI 
FIRE  BOAT  No.  706  (N/A)  Service  DWT  N7 

A  Iraqi  flag  (Stale  Org.  of  Iraqi  Ports) 

(vessel)  (IRAQ] 
FIRST  CORPORATE  BANK,  all  offices  (Bank 

is  headquartered  in  Belgrade,  Serbia)  [FRY 

S&M] 
FLIGHT  DRAGON  SHIPPING,  LTD.,  171  Old 

Bakery  St.,  Valletta,  Malta  [CUBA] 
FLYING  DRAGON  (Flight  Dragon  Shipping 

Ltd..  Malta)  (vessel)  [CUBA] 
FOREIGN  PETROLEUM  INVESTMENT 

CORPORATION  (a.k.n.  OILINVEST;  a.k.a. 

LIBYAN  OIL  INVESTMENTS 

INTERNATIONAL  COMPANY;  a.k.a.  OIIC: 

a.k.a.  OILINVEST  INTERNATIONAL  N.V.). 

Netheriands  Antilles  [LIBYA] 
FOREIGN  PETROLEUM  INVESTMENT 

CORPORATION  (a.k.a.  OILINVEST;  a.k  a. 

LIBYAN  OIL  INVESTMENTS 

INTERNATIONAL  COMPANY;  a.k.a.  OIIC: 


a.k.a.  OILim^ST  INTERNATIONAL  N.V.), 

Tripoli,  Libya  (LIBYA) 
FOREIGN  TRADE  INSTITUTE  (a.k.a. 

INSTITUT  ZA  SPOLJNU  TRGOVINU), 

Belgrade.  Serbia  [FRY  S&M) 
FOREL  (HNFL)  Fish  1,163DVVT  Iraqi  flag 

(Rafidain  Fisheries  Co.  Ltd.,  Basrah,  Iraq) 

(vessel)  (IRAQ) 
FRIGO  HISPANIA  (Ace  Indie  Navigation  Co.. 

Malta)  (vessel)  (CUBA) 
FRUNl  TR.\DING,  S.A.,  Panama  [CUBA] 
FUENTES,  Fernando  (COBA).  Cozumel. 

Mexico  (individual)  (CUBA] 
FURAT  (HNFT)  Tug  350DVVT  Iraqi  flag  (State 

Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
FURNITURE  AMERICANA,  Hackensack,  NJ 

[FRY  S&M] 
GAAC  (a.k.a.  GAAE;  a.k.a.  GENERAL  ARAB 

AFRICAN  COMPANY;  a.k.a.  GENERAL 

ARAB  AFRICAN  ENTERPRISE),  P.O.  Box 

8059,  219  Mohammed  El  Megarief  Street. 

Tripoli,  Libya  [LIBYA] 
GAAC  (a.k.a.  GAAE;  a.k.a.  GENERAL  AR.\B 

AFRICAN  COMPANY;  a.k.a.  GENER.^L 

ARAB  AFRICAN  ENTERPRISE),  Nasser 

Street,  Benghazi,  Libva  [LIBYA] 
GAAE  (a.k.a.  GAAC;  a.k.a.  GENERAL  ARAB 

AFRICAN  COMPANY;  a.k.a.  GENER.\L 

ARAB  AFRICAN  ENTERPRISE),  Nasser 

Street,  Benghazi,  Libya  [LIBYA] 
GAAE  (a.k.a.  GAAC;  a.k.a.  GENER.AL  ARAB 

AFRICAN  COMPANY;  a.k.a.  GENER>^L 

ARAB  AFRICAN  ENTERPRISE),  P.O.  Box 

8059,  219  Mohammed  El  Megarief  Street. 

Tripoli.  Libva  [LIBYAl 
GALAX  INC.  (a.k.a.  GALAX  TRADING  CO.. 

LTD.),  5250  Ferrier  St.,  Montreal,  Quebec 

[CUBA] 
GALAX  TRADING  CO..  LTD.  (a.k.a.  GALAX 

INC.),  5250  Ferrier  St.,  Montreal,  Quebec 

[CUBA] 
GALLO  IMPORT.  Panama  [CUBA] 
G.ARCIA.  Daniel,  Manager,  Promociones 

Artisticas  (PROARTE),  Ave.  Insurgentes 

Sur  No.  421,  Bloque  B  Despacho  404,  C.P. 

06100,  Mexico,  D.F.  (individual)  (CUBA] 
GARCIA  SANTAMARINA  de  laJORRE, 

Alfredo  Rafael  (a.k.a.  SANTAMARINA  DE 

I-A  TORRE,  Rafael  Garcia)  Panam.i 

(mdividual)  [CUBA] 
CAS,  Novi  Sad,  Vojvodina  (Serbia)  [FRY 

S&M] 
GATOIL  SUISSE  S.A.  (n.k.a.  TAMOIL 

SUISSE  S.A.:  n.k.a.  TAMOIL 

SWITZERLAND),  see  listings,  Switzerland 

[LIBYAl 
t;AZA  (YIGZ)  Service  2,422DVVT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
GEMEX  AUSSENHANDELS  GMBH.  Hanau.-r 

Landstr.  12f>-128,  D-6000,  Frankfurt,  .Main 

l,Germanv  [CUBA] 
GENERAL  ARAB  AFRICAN  COMPANY 

(a.k.a.  GAAC:  a.k.a.  GAAE:  a.k.a. 

GENERAL  AR/\B  AFRICAN  ENTERPRISE). 

P.O.  Box  8059.  219  Mohammed  El  Megarief 

Street,  Tripoli,  Libya  [UBYA] 
GENERAL  ARAB  AFRICAN  COMPANY 

(a.k.a.  GAAC:  a.k.a.  GAAE;  a.k.a. 

GENER.\L  ARAB  AFRICAN  ENTERPRISE). 

Nasser  Street.  Benghazi,  Libya  [LIBYAl 
GENER.«lL  ARAB  AFRICAN  ENTERPRISE 

(a.k.a.  GAAC:  a.k.a.  GAAE;  a.k.a. 

GENERAL  ARAB  AFRICAN  COMPANY). 

P.O.  Box  8059,  219  Mohammed  El  Meg.iritt 

Street,  Tripoli,  Libva  (LIBYA) 
GENERAL  ARAB  AFRICAN  ENTERPRISE 

(a.k.a.  C.\AC;  a.k.a.  GAAE:  a.k.a. 
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GENERAL  ARAB  AFRICAN  COMPANY), 

Nasser  Street,  Benghazi,  Libya  [LIBYA] 
GENERAL  COMMERCE  GMBH,  Kaufmger 

Strasse  35,  8000  Munich  2,  Germany  [FRY 

S&M) 
GENERAL  EST.  FOR  PUBLICATION 

DISTRIBUTION  &  ADVERTISING,  P.O. 

Box  113,  Beirut,  Lebanon  (LIBYA) 
GENERAL  IKL  CORPORATION.  Blauvelt, 

NY.  U.S.A.  [FRY  S&M] 
GENERAL  MOTORS  YU.  Belgrade.  Serbia 

[FRY  S&M] 
GENERALEXPORT  (a.k.a.  GENEX),  Belgrade, 

Serbia  [FRY  S&M] 
GENERALEXPORT  ALEXANDRIA,  43, 

Saphia  Zaghloul  Street,  Alexandria,  Egypt 

[FRY  S&M) 
GENERALEXPORT  ALMA  ATA.  Alma  Ata. 

Khazakstan  (FRY  S&M) 
GENERALEXPORT  BAGHDAD,  P.O.  Box 

2324  Alwiyah,  Sa'adoun  Street.  Shaheen 

Building,  Dard  Al-Pasha,  Baghdad.  Iraq 

(FRY  S&M] 
GENERALEXPORT  BEIJING.  Unit  08-06/07. 

Liang  Ma  Tower,  8  North  Dong  San  Huan 

Rd..  Chao  Yang  District,  Beijing,  China 

(FRY  S&MI 
GENERALEXPORT  BRATISLAVA  (a.k.a. 

YUGOTOURS).  Palisady  .31/11.  81106 

Bratislava.  Slovak  Republic  (FRY  S&M] 
GENERALEXPORT  BUCHAREST,  P.O.  22, 

Bd.  N  Balcescu  Nr.  26,  Sector  1,  Bucharest, 

Romania  [FRY  S&M] 
GENERALEXPORT  BUDAPEST,  Vaci  Utca 

19-21  (5th  Floor),  1052  Budapest  V, 

Hungary  (FRY  S&M] 
GENERALEXPORT  CAIRO.  21,  Ahmed 

Heshmet  Str.  Zamalek,  1st  Floor,  Suite  4, 

Cairo,  Egypt  (FRY  S&M) 
GENERALEXPORT  DAMASCUS,  P.O.  Box 

2883,  Tajhiz  Street,  Kardous  Building. 

Damascus,  Syria  (FRY  S&M] 
GENERALEXPORT  ISTANBUL  (a.k.a. 

GENERALEXPORT  LL\SON  OFFICE).  Dag. 

Apt.  Daire  No.  10,  Cumhuriyet  Cad.  No.  10, 

Elmadag,  Istanbul,  Turkey  [FRY  S&M] 
GENERALEXPORT  KHARTOUM  (a.k.a. 

GENEX  LTD.  SUDAN:  a.k.a. 

GENERALEXPORT  REPRESENTATIVE 

OFFICE),  P.O.  Box  6013,  El  Nugumi  Str,  10 

Khartoum,  Sudan  [FRY  S&M) 
GENERALEXPORT  KIEV,  Kiev,  Ukraine  [FRY 

S&M] 
GENERALEXPORT  KUWAIT.  P.O.  Box  1661 

Safat,  13017,  Safat  Al  Kuwait  [FRY  S&M] 
GENERALEXPORT  LL\SON  OFFICE  (a.k.a. 

GENERALEXPORT  ISTANBUL),  Dag.  Apt. 

Daire  No.  10,  Cumhuriyet  Cad.  No.  10, 

Elmadag,  Istanbul,  Turkey  [FRY  S&M) 
GENERALEXPORT  LOME,  (a.k.a.  GENEX 

LOME— TOGO),  P.O.  Box  4410,  Lome. 

Togo  [FRY  S&M] 
GENERALEXPORT  MOSCOW,  Ul.  Raevskogo 

4, 121248  Moscow,  Russia  [FRY  S&M) 
GENERALEXPORT  NORILSK.  Norilsk. 

Russia  ff  RY  S&M) 
GENERALEXPORT  PRAGUE  (a.k.a. 

YUGOTOURS),  Stepanska  57/11, 11000 

Prague,  Czech  Republic  [FRY  S&M] 

GENERALEXPORT  REPRESENTATIVE 

OFFICE  (a.k.a.  GENERALEXPORT 

KHARTOUM;  a.k.a.  GENEX  LTD.  SUDAN), 

P.O.  Box  6013,  El  Nugumi  Str.  10 

Khartoum,  Sudan  (FRY  S&M) 
GENERALEXPORT  RIGA,  Kirowa  21,  2  floor, 
kv.  4,  Riga,  Latvia  (FRY  S&M] 


GENERALEXPORT  SAINT  PETERSBURG, 

Kirowski  Prospekt  26/28  kv  101,  St. 

Petersburg,  Russia  [FRY  S&M] 
GENERALEXPORT  SOCHI,  Pirogowa  30  a, 

Sochi,  Russia  [FRY  S&M] 
GENERALEXPORT  SOFIA,  Aleksandar 

Stambolijski  49/111, 1000  Sofia,  Bulgaria 

[FRY  S&M] 
GENERALEXPORT  TASHKENT,  Tashkent. 

Uzbekistan  [FRY  S&M] 
GENERALEXPORT  TEHRAN,  P.O.«ox 

11365-7633.  Str.  Kharim  Khane  zand  No. 

1/53.  Tehran,  Iran  [FRY  S&M] 
GENERALEXPORT  ULAN  BATOR,  6 

Mikrorajon,  Dom  41.  Kvartira  9/4,  Ulan 

Bator,  Mongolia  (FRY  S&M] 
GENERALEXPORT  VOLGOGRAD,  Chuikowa 

37,  4  floor,  kv.  4,  Volgograd,  Russia  [FRY 

S&M] 
GENERALEXPORT  WARSAW,  Ul.  Wspolna 

35  m.  8.  00-519  Warszawa,  Poland  [FRY 

S&M) 
GENERALEXPORT  YEREVAN,  Yerevan. 

Armenia  [FRY  S&M] 
GENEX  (a.k.a.  GENERALEXPORT).  Belgrade. 

Serbia  [FRY  S&M] 
GENEX— AGRAR,  Post  Office  Box  636, 

Vladimira  Popovica  8, 11070  Belgrade, 

Serbia  [FRY  S&M] 
GENEX— ENGINEERING,  Post  Office  Box 

636,  Vladimira  Popovica  8,  11070 

Belgrade,  Serbia  (FRY  S&M) 
GENEX— INVEST,  Post  Office  Box  636, 

Vladimira  Popovica  8, 11070  Belgrade, 

Serbia  [FRY  S&M] 
GENEX  KRISTAL.  Belgrade,  Serbia  [FRY 

S&M] 
GENEX  LTD.  SUDAN  (a.k.a. 

GENERALEXPORT  KHARTOUM;  a.k.a. 

GENERALEXPORT  REPRESENTATIVE 

OFHCE),  P.O.  Box  6013,  El  Nugumi  Str.  10 

Khartoum.  Sudan  (FRY  S&M] 
GENEX  MAGREB,  Tunisia  (FRY  S&M) 
GENEX— METALS.  Post  Office  Box  636. 

Narodnih  Heroja  43, 11070  Belgrade, 

Serbia  (FRY  S&M] 
GENEX— PHARM,  CHEMICALS  AND 

CRUDE  OIL,  Post  Office  Box  636, 

Vladimira  Popovica  8, 11070  Belgrade, 

Serbia  [FRY  S&M] 
GENEX— REPRESENTATION,  Post  Office 

Box  636,  Dure  Dakovica  31, 11000 

Belgrade,  Serbia  [FRY  S&M) 
GENEX— TEXTILES,  LEATHER  AND 

FOOTWEAR,  Post  Office  Box  636, 

Vladimira  Popovica  8, 11070  Belgrade, 

Serbia  [FRY  S&M] 
GENEX— TIMBER,  PAPER  AND  PRINTING. 

Post  Office  Box  636,  Narodnih  Heroja  43, 

11070  Belgrade,  Serbia  (FRY  S&M] 
GEOINSTITUT,  Rovinjska  12, 11000 

Belgrade,  Serbia  [FRY  S&M] 
GHADAMSI,  Bashir.  Italy  (individual) 

[LIBYA] 
GHADBAN.  Mohammed  Mustafa,  P.O.  Box 

4647,  Shuhada  Square.  Tripoli,  Libya 

(individual)  [UBYA] 
GHADBAN.  Mohammed  Mustafa,  P.O.  Box 

452.  Fadiel  Abu  Omar  Square,  El-Berkha. 

Benghazi,  Libya  (individual)  [LIBYA] 
GHADBAN,  Mohammed  Mustafa,  Vali 

Konagi  Cad.  No.  10.  80200  Nistantas, 

Istanbul.  Turkey  (individual)  [LIBYA] 
GIBRIL.  Mustafa  Saleh,  P.O.  Box  3224, 
Martyr  Street,  Megrief,  Tripoli,  Libya 
(individual)  [LIBYA] 


GIK  KOMGRAP.  Podgorica.  Montenegro 

(FRY  S&M) 
GLIMMER  MARITIME  S.A.,  Panama  City, 

Panama,  c/o  Beogradska  Plovidba. 

Lenfmov  Bulevar  165A,  Novi  Beograd. 

11070  Belgrade,  Serbia  (FRY  S&M) 
GLOBAL  MARINE  OVERSEAS.  INC.,  Panama 

[CUBA] 
GLOBAL,  Novi  Sad.  Vojvodina  (Serbia)  (FRY 

S&M] 
GOLD  STAR  (n.k.a.  DAN;  f.k.a.  AVALA) 

(J8FN7)  Bulk  Carrier  27.069GT  Denmark 

(Saint  Vincent)  Flag  (Leonela  Shipping) 

((Sunbow  Maritime  S.A.))  (vessel)  [FRY 

S&MI 
GOLDEN  COMET  NAVIGATION  CO..  LTD., 

Panama  [CUBA] 
GONZALEZ.  Carlos  Alfonso  (a.k.a.  Carlos 

ALFONSO).  Panama  (individual)  (CUBA) 
GORNJI IBAR.  Rozaje.  Montenegro  (FRY 

S&M) 
GOSA.  11420  Smederevska  Palanka. 

Industrijska  70.  Serbia  (FRY  S&M) 
GOSA.  Smederevo,  Serbia  (FRY  S&M] 
CRETE  (Crete  Shipping  Co.,  S.A.,  Panama) 

(vessel)  [CUBA] 
CRETE  SHIPPING  COMPANT.  S.A.,  Panama 

[CUBA] 
GRUPO  ICD-PAMS-SG,  Belgrade,  Serbia 

(FRY  S&M] 
GUACA  EXPORT,  Panama  (CUBA) 
GUAMA  TOUR  (a.k.a.  AGENQA  DE  ViAJES 

GUAMA;  a.k.a.  VL\JES  GUAMA  TOURS; 

a.k.a.  GUA.MATUR,  S.A.).  Bal  Harbour 

Shopping  Center.  Via  Italia.  Panama  Citv, 

Panama  [CUBA] 
GUAMAR  SHIPPING  CO.,  S.A.,  Panama 

[CUBA] 
GUAM.^TUR,  Buenos  Aires,  /^entina 

[CUBA] 
GUAMATUR,  S.A.  (a.k.a.  AGENCIA  DE 

VIAJES  GUAMA:  a.k.a.  VIAJES  GUAMA 

TOURS:  a.k.a.  GUAMA  TOUR),  Bal 

Harbour  Shopping  Center,  Via  Italia, 

Panama  City,  Panama  (CUBA] 
GUANA  (f.k.a.  KOLASIN)  (Unknown)  Bulk 

Carrier  9.916GT  Malta  Flag  (Lovcen 

Overseas  Shipping  Lid  )  (vessel)  (FRY 

S&M] 
GUMAPLAST,  Indija,  Vojvodina  (Serbia) 

[FRY  S&M) 
GUTIERREZ  REYES,  Jose.  Vinales  Tours, 

Oaxaca  80.  Roma.  Mexico.  D.F 

(individual)  [CUBA] 
H  &  H  METALFORM  GMBH.  Postfach  1160 

Strontianitstrasse  5.  4406  Drensteinfurt, 

Germany  [IRAQ] 
HABANOS  TRADING,  Geneva.  Switzerland 

[CUBA] 
HABIB,  Mohammed  Turki.  Baghdad,  Iraq 

(individual)  (IRAQ) 
HAMDAN  (YIHM)  Tug  387DUT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQJ 
HAND,  Michael  Brian.  England  [IRAQ] 
HANUMAN  (f.k.a.  BOKA)  (9HUQ3)  General 

Dry  Cargo  13.688GT  Malta  Flag  (South 

Adriatic  Bulk  Shipping  Ltd.)  (vessel)  [FRY 

S&M] 
HAVANA  INTERNATIONAL  BANK.  LTD.. 

20  Ironmonger  Lane.  London  EC2V  8EY, 
England  [CUBA] 
HAVANATUR.  54  Rue  Richelieu,  Paris. 

France  [CUBA] 
HAVANATUR.  S.A..  Hialeah,  Florida.  U.S.A. 

[CUBA] 
HAVANATUR.  S.A..  Panama  Citv,  Panama 
[CUBA] 
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HAVINPEX.  S.A.  (a.k.a.  TRANSOVER.  S.A.) 

Panama  City,  Panama  ICUBA) 
HAYA.  Francisco.  Panama  (individual) 

[CUBA) 
MEET  (N/A)  Tug  89DVVT  Iraqi  ttag  (State  Org. 

of  Iraqi  Ports)  (vessel)  (IRAQ) 
HELFORD  DIRECTORS  UMITED,  Haven 

Court.  5  Library  Ramp,  Gibraltar  (IRAQ) 
HEUNCO  LTD..  Amerikis  10,  Athens  134, 

Greece  (FRY  SiM] 
HEMCL  (a.k.a.  HOLBORN  EUROPEAN 

MARKETING  COMPANY  UMITED). 

Miranda  Court  No.  1,  Ipirou  Street,  P.O. 

Box  897.  Lamaca,  Cyprus  (LIBYA) 
HEMCL  (a.k.a.  HOLBORN  EUROPEAN 

MARKETING  COMPANY  LIMITED), 

Hofplein  33.  3011  A)  Rotterdam, 

Netherlands  ILIBYA) 
HEMOFARM.  Vrsac.  Vojvodina  (Serbia)  (FRY 

S&M) 
HEMPRO,  Belgrade.  Serbia  (FRY  S&M) 
HEMPRO  BELGRADE.  Mala  Stepanska  15, 

Prague,  Czech  Republic  (FRY  SfcM) 
HEMPRO— BELGRADE  REPRESENTATION. 

Str.  Uiliam  Gladston  38  fl  1, 1000  Sofia. 

Bulgaria  (FRY  S&M) 
HEMPRO-^XPORT  UND  IMPORT  GMBH. 

Luisenstrasse  46  IV.  1040  Berlin.  Germany 

[FRY  SAMI 
HEMPRO  EXPORT  UND  IMPORT  GMBH. 

Luisenstrasse  46 IV.  1040  Berlin.  Germany 

(FRY  S4M1 
HEMPRO— JUGOSLAWISCH  DEUTSCHE. 

Eschersheimer  Landstrassse  61, 6000 

Frankfurt.  Germany  (FRY  SAM) 
HEMPRO— JUGOSLAWISCH-DEUTSCHE 

GMBH.  Eschersheimer  Landstr.  61 ,  6000 
,    Frankfxirt,  Germany  [FRY  S&M) 
HEMPRO.  KutuMvskii  Prospekt  d  13  kv  2, 

Moscow,  Russia  |FRY  S&M) 
HENDERSON,  Paul,  4  Copt  Oak  Close.  Tile 

Mill,  Coventry,  Warwickshire.  England 

(individual)  (IRAQ) 
HER  (a.La.  HOLBORN  EUROPA 

RAFFINERFE  GmbH),  Moorbui^er  Strasse 

16,  E>-2100  Hamburg  90.  Germany  (LIBYA) 
HER  (a.k.a.  HOLBORN  EUROPA 

RAFFINERIE  GmbH). 

Rothenbaumchaussee  5. 4th  Floor,  D-2000 

Hamburg  13,  Germany  (LIBYA  1 
HERCEG  NOVI  (9HUN3)  General  Dry  Cargo 

9.698GT  Malta  Flag  (South  Cross  Shipping 

Ltd.)  (vessel)  (FRY  SiM) 
HERMANN  (Guamar  Shipping  Co..  SJV.. 

Panama:  formerly  owned  by  Hermann 
-    Shipping  Corp.,  inc.,  Panama)  (vessel) 

(CUBA) 
HERMANN  SHIPPI.NG  CORP..  INC  .  Panama 

ICUBA  1 
HERNANDEZ.  Alexis  Eneilo 

(CARBALLOSA),  Milan,  Italy  (individual) 

(CUBA) 
HEYWOOD  NAVIGATION  CORP..  Panama 

ICUBAl 
HIBOOB  (n.k.a.  AL-BAYAA)  (HNHB)  Barge 

1.662DVVT  Iraqi  flag  (Iraqi  State  Enterprise 

for  Water  Transport)  (vessel)  ilRAQ) 
HICL(a.k.a.  HOLBORN  INVESTMENT 

COMPANY  LIMITED),  Miranda  Court  No. 

1,  Ipirou  Street,  P.O.  Box  897,  Lamaca, 

Cyprus  (LIBYA) 
HILLAH  (Y!AR)  Ser\'ice  6.709DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
HIMREEN  (YIHN)  Service  508DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
HIP— PETROHEMIJA,  Pancevo.  Vojvodina 

(Serbia)  (FRY  S&M) 


HIPOZAL  BANKA,  at)  offices  worldwide 

[FRY  S&M) 
HISAR— FABRIKA  ZA  PRERADU  VOCA  I 
POVRCA  (a.k.a.  CANNED  FRUFT  AND 

VEGETABLE  PRODUCTION  OF 

PROKUPLjE).  Prokuplje,  Serbia  [FRY  S&M) 
HITTIN  (HNHT)  Tanker  1 55.21  ODWT  Iraqi 

flag  (Iraqi  Oil  Tankers  Company)  (vessel) 

(IRACy 
HOLBORN  EUROPA  RAFFINERIE  GmbH 

(a.k.a.  HER),  Moorburger  Strasse  16,  D- 

2100  Hamburg  90,  Germany  (LIBYA) 
HOLBORN  EUROPA  RAFFINTiJUE  GmbH 

(a.k.a.  HER).  Rothenbaumchaussee  5, 4th 

Floor,  D-2000  Hamburg  13,  Germany 

[LIBYA] 
HOLBORN  EUROPEAN  MARKETING 

COMPANY  LIMITED  (a.k.a.  HEMCL). 

Miranda  Court  No.  1.  Ipirou  Street.  P.O. 

Box  897.  Lamaca.  Cyprus  (UBYA) 
HOLBORN  EUROPEAN  MARKETING 

COMPANY  UMITED  (a.k.a.  HEMCL). 

Hofplein  33,  3011  A)  Rotterdam. 

Netherlands  (LIBYA) 
HOLBORN  INVESTMENT  COMPANY 

UMITED  (a.k.a.  HICL),  Miranda  Court  No. 

1 ,  Ipirou  Street.  P.O.  Box  897,  Lamara, 

Cyprus  (LIBYA) 
HOTEL  NAQONAL.  Panama  (CUBA) 
HUNTSLAND  (Huntsland  Navigation  Co.. 

Ltd.,  Malta)  (vessel)  [CUBA) 
HUNTSLAND  NAVIGATICW  CO.,  LTD.. 

Va))etta,  Malta  [CUBA] 
HUNTSVILLE  (Hunfsville  Navigation  Co.. 

Ltd.,  Malta)  (vessel)  (CUBA) 
HUNTSVILLE  NAVIGATION  CO..  LTD.. 

Valletta,  Malta  (CUBA) 
HURACAN  (Senanque  Shipping  Co.,  Ltd.. 

Cypms)  (vessel)  (CLIBA) 
HUSSEIN,  Udai  Saddam,  Baghdad.  Iraq 

(individual)  (IRAQ) 
HYAUTE  (Whiteswan  Shipping  Co.,  Ltd.. 

Cypms)  (ve.ssel)  (CL^A) 
I.G.C.  LTD.,  57  Ledra  Street  No.  7.  Nicosia, 

Cypms  [FRY  S&M) 
IPC.  INTERNATIONAL  UMITED.  England 

[IRAQ] 
IPC.  MARKETING  LIMITED,  England 

(IRAQ) 
I.P.T.  COMPANY.  INC.,  Warmister.  PA, 

U.S.A.  [FRY  S&M) 
IBN  KHALDOON  (HNIN)  Service  12.670DWT 

Iraqi  flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 
IBN  MA)ID  6  (N/A)  Sen-ice  DWT  N/A  Saudi 

Arabian  Flag  (Iraqi  State  Company  for  Oil 

Projects)  (vessel)  (IRAQ) 
ICN-GALENIK.A,  Belgrade.  Serbia  (FRY 

S&M] 
IGALO  (YUFC)  Ferry  29qGT  Yugoslavia  Flag 

(Komunalno  Poduzece)  (vessel)  (FRY  S&.M] 
I)LTC  (a.k.a.  IRAQI-)ORDANIAN  LAND 

TRANSPORT  COMPANY;  a.k.a.  IRAQI- 

jORDANIAN  OVERLAND  TRANSPORT 

COMPANT;  a.k.a.  IRAQ-jORDAN  LAND 

TRANSPORT  COMPANY),  P.O.  Box  5134, 

4th  Circle,  )abel,  Amman,  Jordan  [IRAQ] 
IKARUS,  Belgrade.  Serbia  [FRY  S&M] 
IKL  (a.k.a.  INDUSTRIJA  KOTRLJAjUCIH 

LEZAJA),  Kneza  Danila  23-25, 11000 

Belgrade  Serbia  [FRY  S*M| 
IMHEIRAN  (YIMH)  Tug  386DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
IMK  14  OKTOBAR  (a.k.a.  METALWORKING 

MACHINES  AND  COMPONENTS 

INDUSTRY  14  OCTOBER),  Kmsevac, 

Serbia  (FRY  S&M] 


IMLEK,  Zajecar,  Serbia  [FRY  S&M] 
IMPERATORI.  Julio  A.,  Managing  Director. 

Havana  International  Bank.  20  Ironmonger 

Lane,  London  EC2V  8EY.  England 

(individual)  [CUBA] 
IMPEX  OVERSEAS  CORPORATION.  New 

York,  NY.  U.S.A.  (FRY  S&M] 
IMPEXPRODUKT,  Wipplingerstr.  36, 1010 

Vienna,  Austria  [FRY  S&MJ 
IMPREGNAQJA  DRVETA,  Kolasin, 

Montenegro  (FRY  S&M) 
IMPRISA,  S.A..  Panama  [CUBA] 
IMPRISA,  Spain  (CUBA) 
IMR— INDUSTRIJA  MOTORA  RAKOVICA 

(a.k.a.  MOTOR  INDUSTRY  OF 

RAKOVICA).  Belgrade,  Serbia  (FRY  S&M) 
IMT— INDUSTRIJA  MOTORA  I  TRAKTORA 

(a.k.a.  MACHINES  AND  TRACTORS 

INDUSTRY).  Belgrade,  Serbia  (FRY  S&M) 
INCETRA  ETABLISSEMENT  S.A..  Corso 

Elvezia  10/11,  Lugano,  Switzerland  [FRY 

S&M] 
INCETRA  ETABLISSEMENT  S.A..  Vaduz. 

Liechtenstein  (FRY  S&M) 
INDUSTRL\IMPEX,  Marka  Miljanova  17, 

81000  Podgorica,  Montenegro  (FRY  SAXt) 
INDUSTRIAIMPORT,  Vuka  Karadzica  41. 

81000  Podgorica.  Montenegro  [PRY  S&M| 
INDUSTRIJA  ALATA,  Trebinje,  Bosnia- 
Herzegovina  [FRY  S&M] 
INDUSTRIJA  KABLOVA,  Svetozarevo.  Serbia 

(FRY  S&M) 
INDUSTRIJA  KOTRLJAJUCIH  LEZAJA  (a.k.a. 

IKL),  Kneza  Danila  23-25, 11000  Belgrade, 

Serbia  (FRY  S&M] 
INDUSTRIJAIMPORT.  Podgorica. 

Montenegro  [FRY  S&M] 
INEC  ENGINEERING  CO.  LTD..  175  Regent 

Street,  London  Wl,  England  (FRY  S&MJ 
INEC  UK  LTD.,  R/O  Albion  Street.  London, 

W2  2AS  England  (FRY  S&M] 
INEX  (a.k.a  INEX-INTEREXPORT  LTD.; 

a.k.a.  INTEREXPORT  LTD.  CO.),  27  Maria 

69,  Belgrade,  Serbia  [FRY  S&M] 
INEX  AG  Bahnhofquai  15,  8001  Zurich, 

Switzeriand  [FRY  S&M] 
INEX  AG  Branch  office,  Istanbul.  Turkey 

[FRY  S&M] 
INEX  BANKA  d.d..  all  offices  worldwide 

(FRY  S&M) 
INEX  FRANCE  SARL  40  Rue  des  Mathurins, 

75008  Paris,  France  [FRY  S&M) 
INEX  GMBH  (a.k.a.  INEX  IMPORT  EXPORT 

GMBH),  Filialgeschaefte  1.4330 

Muelheim,  Germany  [FRY  S&M) 
INEX  GMBH  (a.ka.  LNEX  IMPORT  EXPORT 

GMBH),  Niederlassung,  Luisenstr.  46, 1040 

Berlin,  Germany  [FRY  S&M) 
INEX  GMBH  (a.k.a.  INEX  IMPORT  EXPORT 
GMBH),  Stiftstrasse  30/121,  Frankfurt, 
Gennanv  [FRY  S&M) 
INEX  GMBH  (a.k.a.  INEX  IMPORT  EXPORT 
GMBH),  Schwanthaler  Street  3W,  8 

Munich,  Germany  [FRY  S&M) 
INEX  IMPORT  EXPORT  GMBH  (a.k.a.  INEX 
GMBH),  Stiftstrasse  30/121,  Frankfurt. 
Germany  [FRY  S&M) 
INEX  IMPORT  EXPORT  GMBH  (a.k.a.  INEX 
GMBH),  Schwanthaler  Street  3W,  8 
Munich,  Germany  [FRY  S&M] 
INEX  IMPORT  EXPORT  GMBH  (a.k.a.  INEX 
GMBH),  Filialgeschaefte  1,  4330 
Muelheim,  Germany  (FRY  S&M] 
INEX  IMPORT  EXPORT  GMBH  (a.k.a.  INEX 
GMBH),  Niederlassung,  Luisenstr.  46, 1040 
Berlin,  Germany  [FRY  S&M] 
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INEX-INTEREXPORT  13  MADRID,  Palacio 

de  la  Prenso,  Plaza  Callao  4-70  B,  Madrid, 

Spain  [FRY  S&M] 
INEX-INTEREXPORT  81646  BRATISLAVA, 

Culenova  5/1,  Bratislava,  Slovak  Republic 

(FRY  S&M] 
INEX-INTEREXPORT  ALEXANDRIA,  12, 

Mohamed  Talaat  Nooman  Str.,  Alexandria. 

Egypt  [FRY  S&Ml 
LNEX-INTEREXPORT  ALGER.  24,  Boulevard 

Youcef  Zirout,  Alger,  Algeria  [FRY  S&M] 
INEX-INTEREXPORT  BANANI/DHAKA, 

Road  7,  House  42/F,  Banani/Dhaka-13, 

Bangladesh  [FRY  S&M] 
INEX-INTEREXPORT  BEIJING,  4-2-81 

Jianguomenwai,  Beijing,  PR  of  China  (FRY 

S&M] 
INEX-INTEREXPORT  BUCUREST,  Dumitm 

Lemnea  Nr.  3/3  ap.  7,  Bucharest,  Romania 

[FRY  S&M] 
INEX-INTEREXPORT  BUDAPEST  VI,  Dozsa 

Gvorgy  ut  92/b,  Budapest,  Hungary  [FRY 

S&M) 
I.NEX-INTEREXPORT  CAIRO,  16.  Cherif 

Street  app.  21-22.  Cairo,  Egypt  [FRY  S&M] 
INEX-INTEREXPORT  ENGINEERING 

CAIRO,  4,  Shawarbi  Str.,  Apt.  »5,  Cairo, 

Egypt  [FRY  S&M] 
INEX-INTEREXPORT  HABANA,  Linea  No. 

5e/NyO  Vedado,  Havana,  Cuba  [FRY  S&MI 
INEX-INTEREXPORT  HIP  DEVELOPMENT 

AND  ENGINEERING  CONSORTIUM 

TRIPOU,  That  Al  Emad  Complex,  Tripoli, 

Libya  [FRY  S&M) 
INEX-INTEREXPORT  KARACHI,  6  B 

(Duplex  Annex)  Saeet  Hail  Road,  MAC  HS, 

Karachi.  Pakistan  [FRY  S&M] 
INEX-INTEREXPORT  LTD  (a.k.a 

INTEREXPORT  LTD.  CO.:  a.k.a.  INEX),  27 

Marta  69,  Belgrade,  Serbia  [FRY  S&M] 
INEX-INTEREXPORT  MOSKVA, 

Krasnogvardejski  Projezd  25,  Gostilnica 

Sojuz  II,  Moscow.  Russia  [FRY  S&M] 
INE.X-INTEREXPORT  MOSKVA,  Kutuzovski 

Prospekt  7/4,  Korpus  No.  6  Biro  38. 

Moscow,  Russia  [FRY  S&M) 
INEX-INTEREXPORT  PRAH.A  3  -  KARLIN, 

Sokolovska  93/III,  Prague,  Czech  Republic 

(FRY  S&M) 
I."4EX-INTEREXPORT  SOFIA,  Ul  Oboriste  9, 

Sofia.  Bulgaria  [FRY  S&M] 
INEX-INTEREXPORT  TEHERAN.  No.  149. 

.^ve  Iranshahr,  Shomali  Bid.  555,  5th 

Floor,  Tehran.  Iran  [FRY  S&MJ 
INEX-INTEREXPORT  THESSALONIKI. 

Joanu  Igrigoriadou  6  str.  55236, 

Thessaloniki,  Greece  [FRY  S&M] 
INEX-INTEREXPORT  TIRANA,  Pmga  e 

kongresit  e  permetit  192-196,  Tirana, 

Albania  (FRY  S&M| 
INEX-INTEREXPORT  TIUMEN,  Lenjina  2, 

Tinmen,  Russia  [FRY  S&.Mj 
INEX-INTEREXPORT,  Vienna,  Austria  [FRY 

S&M] 
INEX-LNTEREXPORT  WARSZAWA. 

Szpitaina  6,  Warsaw,  Poland  [FRY  S&M] 
IMEX  ITALIANA  SRL,  branch  XX  Settembre 

■M2.  34121  Trieste,  Italy  [FRY  S&Mj 
INEX  ITALIANA  SRL,  Via  Antonio  de 

Rw:ante  4y,  20124  Milan,  Italy  [FRY  S&M| 
I.NEX  PETROL  AG,  Bahnhofquai  15,  8001 

Zurich,  Switzerland  (FRY  S&M] 
I.S'BX  PETROL  AG,  Karntner  Ring  17/15,  A- 

1010  Vienna,  Austria  (FRY  S&M) 
INEX  TOURS  INTERNATIONAL  SRL,  Via 

Vittor  Pisani.  20124  Milan,  Italy  [FRY 

^Mj 


INEX  TURIST,  Belgrade,  Serbia  [FRY  S&M| 
INEXAMER  COMMERCL\L  CORPORATION 

New  York,  NY,  U.S.A.  (FRY  S&M] 
INEXPRODUCT  LTD.,  40-43,  Chancery  Lane, 

London  W.C.  2,  England  [FRY  S&M] 
INFORMATIKA,  Belgrade,  Serbia  [FRY  S&M) 
INKOTEHNA,  Belgrade,  Serbia  [FRY  S&M] 
INLIT  SRL.  V.  le  Vittorio  Veneto  24.  20124 

Milan,  Italy  [FRY  S&M) 
INOS,  Belgrade,  Serbia  (FRY  S&M] 
INPEA  (OVERSEAS)  LTD,  284  Arch. 

Makarios  III  Avenue,  Fortune  Bid.  Block  B. 

2nd  Floor,  Limassol,  Cypms  [FRY  S&M] 
INPROM,  Podgorica.  Montenegro  [FRY  S&M] 
INSTALACIONES  INDUSTRL\LES 

PENINSULARES,  Calle  35  No.  498-A,  ZP 

97,  Merida,  Mexico  (CUBA) 
INSTrrUT  MIHAJLO  PUPIN,  Belgrade, 

Serbia  [FRY  S&M] 
INSTITUT  ZA  SISTEME,  Belgrade.  Serbia 

[FRY  S&M] 
INSTITUT  ZA  SPOLJNU  TRGOMNU  (a.k.a. 

FOREIGN  TRADE  INSTITUTE),  Belgrade, 

Serbia  [FRY  S&M] 
INSTITUTO  NACIONAL  DE  TURISMO  DE 

CUBA,  Spain  [CUBA] 
INTERCONSULT,  Panama  [CUBA] 
INTEREXPORT  lOOO  BRUXELLES,  Bid.  E 

Jacqmain  162.  VVTC-Vl9e  etage.  Brussels, 

Belgium  [FRY  S&M] 
INTEREXPORT,  Belgrade,  Serbia  [FRY  S&M) 
INTEREXPORT  COMPANY  LTD..  Mutende 

Road.  Woodlands  Residential  Area, 

Lusaka.  Zambia  [FRY  S&M] 
INTEREXPORT  LTD.  CO.  (a.k.a.  INEX;  a.k.a. 

INEX-INTEREXPORT  LTD),  27  .Marta  69, 

Belgrade,  Serbia  (FRY  S&Mj 
INTERKOMERC,  Belgrade,  Serbia  (FRY  S&M] 
INTERNATIONAL  GENEX  BANK,  all  offices 

worldwide  (FRY  S&M] 
INTERNATIONAL  HOLDING  COMPANY', 

Luxembourg  Ville,  Luxembourg  (LIBYA) 
INTERNATIONAL  PETROLELTVl,  S.A.,  (a.k.a 

IPESCO),  Colon  Free  Zone,  Panama 

[CUBA] 
INTERNATIONAL  TRADE  MARKETING, 

Belgrade,  Serbia  (FRY  S&M) 
INTERNATIONAL  TRANSPORT 

CORPORATION.  Colon  Free  Zone,  Panama 

(CUBA! 
INTERPROGRESS  AG.,  Renggerstr.  50 CH- 

8037,  Zurich.  Switzerland  [FRY  S&M] 
INTERPROGRESS  EUROPE,  16  Avenue 

Hoche,  75008  Paris,  France  [FRY  S&MI 
INTERPROGRESS  FRANKFURT  (a.k.a. 

INTERPROGRESS  GMBH).  Hennan- 

Matern  Str.  46/111,  Zweigstelle.  Berlin. 

Germany  [FRY  S&M) 
INTERPROGRESS  FRANKFURT  (a.k.a. 

INTERPROGRESS  GMBH),  Reuterweg  93. 

6000  Frankfurt.  Germany  [FRY  S&M] 
INTERPROGRESS  GMBH  (a.k.a. 

INTERPROGRESS  FRANKFURT).  Herman- 

Matern  Str.  46/III.  Zweigstelle,  Beriin, 

Germany  (FRY  S&M] 
I.NTERPROGRESS  GMBH  (a.k.a. 

INTERPROGRESS  FRANKFURT), 

Reuterweg  93,  6000  Frankfurt,  Germany 

[FRYS&Ml 
INTERPROGRESS  IMPORT  EXPORT  CO. 

LTD.,  63-66  Hatton  Garden,EClN  8LE 

London,  England  (FRY  S&.M] 
INTERPROGRESS  PRT.  LTD.,  P.O.  Box  937. 

Pymble  NSW  2073,  Sydney,  Australia  [FRY 

S&M] 
INTERPROGRESS  S.T.R.I.,  16  Avenue  Hoche. 

75008  Paris,  France  [FRY  S&.M] 


INTERPROGRESS  TRADING 

CORPORATION,  New  York,  NY,  U.S.A. 

[FRY  S&M] 
INTERSERVIS,  Vojvodina  (Serbia)  [FRY 

S&M] 
I.NTERTEHNA.  Belgrade,  Serbia  (FRY  S&.M| 
INTYBR.^  REPRESENTACAO  &  COMERCIO 

SA,  Rua  Vise  de  Inhauma  134  S.'927.  Rio 

de  Janeiro,  Brazil  [FRY  S&M] 
INVERSIONES  LUPAMAR,  S.A..  (a.k.a. 

LUPAMAR  INVESTMENT  COMPANY), 

Panama  [CUB.M 
INVEST-COMMERCE  SARL,  65  Rue  de 

Paris.  92110  Clichy.  France  [FRY  S&M| 
INVEST-IMPORT  ALGERIA,  2  Chemin 

Abdelcrim  Dziri  Villa.  Samarcande  El  Biar. 

Algiers.  Algeria  [FRY  S&M] 
INVEST  IMPORT.  Belgrade.  Serbia  [FRY 

S&M] 
IN\'EST-IMPORT  BUR.V1A.  Sule  Pagoda 

Road  136,  Rangoon.  Burma  [FRY  S&M] 
INVEST-IMPORT  CHINA.  Embassy  of  the 

FRY,  Commercial  Bureau,  1-22  Diplomatic 
.   Office  Building,  San  Li  Tun,  Beijing,  China 

[FRY  S&M] 
INVEST-IMPORT  CZECH  REPUBLIC. 

Prague.  Czech  Republic  [FRY  S&.M1 
INVEST-IMPORT  EGYPT,  21  Ahmed  Orabi 

Str.,  Mohandessin,  Cairo,  Egypt  [FRY  S&.M| 
INVEST-IMPORT,  Herman  Malem  Str.  46. 

104  Beriin.  Germany  [FRY  S&M] 
INVEST-IMPORT  IRAN,  Blvo.  No.  202,  4th 

Floor.  Taleghani  Avenue  Sepahbod 

Gharani  Crossroad,  Tehran,  Iran  [FRY 

S&M] 
INVEST-I.MPORT  IR.\Q,  P  O.  Box  631. 

Baghdad.  Iraq  (FRY  S&Mj 
INN'EST-IMPORT  LIBYA,  Shara  Omar 

Mukatar  310/111.  Office  11,  Tripoli,  Libva 

[FRY  S&.Mj 
INVEST-I.MPORT.  Soimonovsku  per.  1. 

Moscow,  Russia  [FRY  S&M) 
INVTST-IMPORT  U.  EXPORT  GMBH,  Graf- 

Adolf-Str.  72-74,  4000  Duesseldorf  1. 

Germany  [FRY  S&.M] 
I.NTEST-IMPORT  UAE,  .\rbift  Tower,  Office 

No.  1503.  Dubai,  United  Arab  Emirates  i 

[FRY  S&M]  , 

INVESTACAST  PRECISION  C^STI.NCS.  I 

LTD..  112  City  Road,  London,  England  ! 

[IR.\Q1 
INVESTBANKA  (a.k.a.  OSNOVNA 

PRIVREDNO-INTESTICIONA  BANK.\),  all 

offices  worldwide  (Bank  is  headquartered 

in  Belgrade.  Serbia)  (FRY  S&Mj 
INVESTBANK.^  BELGRADE,  all  offices 

worldwide  [FRY  S&.Mj 
INVESTICIONA  BANKA  TITOGR.\D  (a.k.a. 

MO.NTENTGROBANKA  d.d.),  all  offices 

worldwide  (Bank  is  headquartered  in 

Podgorica,  Montenegro)  (FRY  S&M] 

including,  but  not  limited  to: 
INNTSTICiONA  BANKA  TITOGRAD  (a.k.a. 

MONTE-NTGROBANIC^  d.d),  Bulevar 

Revolucije  1,  P.  O.  Box  183.  81001 

Podgorica.  Montenegro  (FRY  S&M) 
INVTSTINZENJERING,  Belgrade.  Serbia  [FRY 

S&.Ml 
IPESCO.  Panama  (a.k.a.  INTERNATIONAL 
PETROLEU.M.  S.A.).  Colon  Free  Zone, 
Panama  [CUBA] 
IR.\QI  AIRWAYS,  1211  Avenue  of  the 
Americas.  New  York,  New  York  10036. 
U.S.A.  (IRAQ] 
IRAQI  AIRWAYS.  25040  Southfield  Road, 
Southfield.  .Michigan  48075,  USA  |  IR.\Qj 
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IRAQI  AIRWAYS.  27.  Ulica  Grojecka,  Central 

Warsaw.  Poland  [IRAQ] 
IRAQI  AIRWAYS,  4  Lower  Regent  Street, 

London  SWIY  4P,  England  (IRAQ) 
IRAQI  AIRWAYS,  5825  W.  Sunset  Blvd., 

i218.  Los  Angeles,  California  90028.  U.S.A. 

tlRAQJ 
IRAQI  AIRWAYS.  Abu  Dhabi,  United  Arab 

Emirates  (IRAQJ 
IRAQI  AIRWAYS.  Ankara.  Turkey  (IRAQ] 
IRAQI  AIRWAYS,  Belgrade.  Serbia  IIRAQ] 
IRAQ!  AIRWAYS,  Building  68,  J.F.K. 

International  Airport.  Jamaica,  New  York 

11430.  U.S.A.[  IRAQ] 
IRAQI  AIRWAYS.  Casablanca.  Morocco 

IIRAQJ 
IRAQI  AIRWAYS,  Copenhagen.  Denmark 

IIRAQJ 
IRAQI  AIRWAYS.  General  Service  Agent. 

Bangladeshi-Owned  Travel  Agency, 

Dhaka.  Bangladesh  [IRAQ] 
IRAQI  AIRWAYS,  Jianguomenwai 

Diplomatic  Housing  Compound,  Building 

7-1,  5th  Floor,  Apartment  4,  Beijing, 

People's  Republic  of  China  IIRAQ] 
IRAQI  AIRWAYS,  Main  Eisenhuttenplatz  26, 

Frankfurt  6,  Germany  [IRAQ] 
IRAQI  AIRWAYS.  Moscow,  Russia  [IRAQ] 
IRAQI  AIRWAYS,  Nekazanka  3,  Prague  1, 

Czechoslovakia  [IRAQ] 
IRACy  AIRWAYS,  Netherlands  IIRAQ] 
IRAQI  AIRWAYS.  Opemring  6, 1010  Wien, 

Vienna,  Austria  [IRAQ] 
IRAQI  AIRWAYS,  Prague  Airport,  Prague, 

Czechoslovakia!  IRAQ] 
IRAQI  AIRWAYS,  Rio  de  Janeiro,  Brazil 

IIRAQ] 
IRAQI  AIRWAYS.  Rome.  Italy  [IRAQI 
IR.\QI  AIRWAYS,  Saddam  International 

Airport.  Baghdad.  Iraq  (IRAQ] 
IRAQI  AIRWAYS.  Sanaa.  Yemen  [IRAQ] 
IRAQI  AIRWAYS.  Tokyo,  Japan  (IRAQJ 
IRAQI  AIRWAYS.  Tunis.  Tunisia  (IRAQJ 
IRAQI  ALLIED  SERVICES  LIMITED.  England 

(IRAQ) 
IRAQI  FREIGHT  SERVICES  LIMITED. 

England  (IRAQJ 
IRAQI-JORDANIAN  LAND  TRANSPORT 

COMPANY  (a.k.a  IJLTC;  a.k.a  IR.'VQI- 

JORDANIAN  OVERLAND  TRANSPORT 

COMPANY;  a.k.a.  IRAQ-JORDAN  LAND 

TRANSPORT  COMPANY),  P.O  Box  5134. 

4th  (,  •^'  .p.  Jabal,  Amman,  Jordan  (IRAQJ 
IRAQI-JORDANIAN  OVERLAND 

TRANSPORT  COMPANY  (a.k.a.  IJLTC 

a.k.a.  IRAQI-JORDANIAN  LA.ND 

TRANSPORT  COMPANY;  a  k  a.  IRAQ- 
JORDAN  LAND  TRANSPORT  COMPANY). 

P.O.  Box  5134.  4th  Circle.  Jabal.  Amman, 

Jordan  (IRAQ) 
IRAQI  REINSURANCE  COMPANY,  31-35 

Fen(  hurch  Sfre«t.  London  EC3M  .3D, 

England  (IRAQJ 
IRAQI  STATE  ENTERPRISE  FOR 

FOODSTUFFS  TRADING.  P.O  Box  2839. 

C:alcutta  700.001.  India  IIRAQ) 
IRAQI  STATE  ENTERPRISE  FOR 

FOODSTUFFS  TRADING,  P.O  Box  13(18. 

Colombo  3.  Sri  Lanka  (IRAQI 
IRAQI  STATE  ENTERPRISE  FOR  MARITIME 

TRANSPORT.  Amman,  Jordan  (IRAQI 
IRAQI  STATE  ENTLRPRISE  FOR  MARITI.Mt 

TRANSPORT,  Bremen.  Germany  (IR,\Q] 
IRAQI  TRADE  CE.NTER,  Dubai.  I  nil.-.!  Arab 

Emirates  (IRAQI 
IRAQ-JORDAN  LANDIRANSRJRI 

a)MPANY  (a.k.a  IJLTC;  a.k.a.  IRAQI- 


JORDANIAN  LAND  TRANSPORT 

COMPANY;  a.k.a.  IRAQI-JORDANIAN 

OVERLAND  TRANSPORT  COMPANY). 

P.O.  Box  5134.  4lh  Circle,  )abal,  Amman. 

Jordan  (IRAQJ 
ITALKOPRODUCT,  Piazza  Cavour  3,  20121 

Milan,  Italy  [FRY  S&M) 
ITRANS,  Serbia  [FRY  SftM) 
IVANGRAD  (n.k.a.  BRISA)  (9HTB3)  General 

Dry  Cargo  13,651GT  Malta  Flag  (Okfoih 

Overseas  Shipping  Ltd)  (vessel)  (FRY  SAM] 
IVO  LOLA  RIBAR— Beograd,  Belgrade,  Serbia 

[FRY  S&Ml 
J.I.B.  INSPECTION  LTD.  (a.k.a. 

JUGOINSPEKT  LTD.:  a.k.a.  JUGOINSPEKT 

(CYPRUS)  LTD.).  57  Ledra  St.  No.  7. 

Nicosia,  Cyprus  (FRY  S&M) 
J.U.B.  HOLDINGS  LTD.  2  Sofoulis  Strtjef. 

Chanteclair  Bid.  Office  205,  Nicosia. 

Cyprus  (FRY  S4M1 
JABHA  (YIJA)  Tug  244D\VT  Iraqi  flag  (State 

Org.  of  Iraqi  Ports)  (vessel)  (IRAQI 
JAMAHIRIYA  BANK  (f.k.a.  MASRAF  AL- 

GUMHOURIA),  (38  local  branches  in 

Ubya)  (LIBYA) 
JAMAHIRIYA  BANK  (f.k.a.  MASRAF  AL- 

GUMHOURL\),  Emhemed  Megrief  Street, 

Tripoli,  Libya  (UBYA) 
JAMAHIRIYA  BANK  (f.k.a.  MASRAF  AL- 

GUMHOURIA),  P.O.  Box  3224.  Martyr 

Street,  Megarief.  Tripoli,  Libya  (LIBYA) 
JAMAHIRIYA  BANK  (f.k.a.  MASRAF  AL- 

GUMHOURIA),  P.O.  Box  1291.  Benghazi. 

Libva  (LIBYA) 
JAMBUR  (HNJM)  Tanker  35.338DWT  Iraqi 

flag  (Iraqi  Oil  Tankers  Company)  (vessel) 

(IRAQ) 
JAMHORIA  (YIJR)  Tug  368DUT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (1R.^QJ 
JARACO  S.A.  (a.k.a.  SOKTAR;  f.k.a. 

TRADACO  S.A).  45  Route  de  Frontenex. 

CH-1207  Geneva,  Switzerland  |IR.\QJ 
JARDINE  HOUSE,  6  Crufched  Friars.  I-ondon 

EC3N  2HT,  England  (UBYAJ 
JASIM.  Latif  Nusavyif.  Baghdad.  Iraq 

(individual)  (IRAQJ 
JAT  (a.k.a.  JAVNO  PREDUZECE  ZA 

VAZDUSNI  SAOBRACAJ;  .-i.k.a. 

JUGOSLOVENSKI  AEROTRANSPORT; 

a.k.a.  YUGOSLAV  AIRLINES).  Belgrade, 

Serbia  (FRY  SaMJ 
JAVNO  PREDUZECE  PTT  SRIUIF  (a.k.a. 

PUBUC  ENIERPRISE  OF  Pt^.sT; 

TELEGRAPH,  ,^ND  TELEPHONE  OF 

SERBIA),  Serbia  (FRY  S&M] 
JAVNO  PREDUZECE  ZA  VAZDUSNI 

SAOBRACAJ  {a.k.a.  JAT:  a.k.a. 

JUGOSLOVENSKI  Al-ROFRANSPORTr 

a.k.a.  YUGOSLAV  AIRLINES).  Bnlgnde, 

Serbia  (FRY  S&M] 
JAWABY  TECHNICAL  SERVICES  UMITED 

(a.k.a.  TEKXEL  LIMITED).  Umdon, 

England  ( LIBYA! 
IB  INTERNATIONAL  SHIPPING  A.NIl) 

COMMERCIAL  GMBH,  Alter  Wall  3b.  ;:000 

Hamburg  11.  Germany  (FRY  .S»M1 
JERMA  PAL.^CE  HOTEL.  Maarsantala,  Malta 

[LIBYA] 
JIK  BANKA  d.d.  (u.k..i.  ll.GOSl.OVENSKA 

IZVOZNA  I  KREUITNA  BANKA  H  d.;  a.k.a. 

YUGOSL(«iV  EXPORT  AND  CREDIT  BANK 

C;R0UP).  all  ofTiccs  worldwide  (FRY  .SaiM| 
JIMINEZ,  GHllemio  (SOI.ER),  Panama 

(individual)  (CUBA) 
JNA  (a.k.a.  JUC;OSLOVEN'SKA  NARODNA 

AR.MIJA;  a.k.a.  YUGOSLAV  NAIIONAI. 

AR.MY).  H.lgrariiv  .Serbia  (FRY  .S*M| 


JOINT  EXPLORATION,  EXPLOITATION 
ANP  PETROLEUM  SERVICES  COMPANY 
(a.k.a.  JOINT  OIL;  a.k.a.  JOINT  OIL 
TUNISIA;  a.k.a.  LIBYAN-TUNISL\N 
EXPLORATION  COMPANY;  a.k.a. 
SOCIETE  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DE 
SERVICE  PETROUERE).  Planning  ft 
Logistic  Group  complex.  Port  of  Zarzis. 
Tunisia  (LIBYA) 

JOINT  EXPLORATION,  EXPLOITATION 
AND  PETROLEUM  SERVICES  COMPANY 
(a.k.a.  JOINT  OIL;  a.k.a.  JOINT  OIL 
TUNISIA;  a.k.a.  UBYAN-TUNISL\N' 
EXPLORATION  COMPANY:  a.k.a. 
SOCIETE  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DE 
SERVICE  PETROUERE),  7th  of  November 
off.shore  field.  Gulf  of  Gabes  (LIBYA) 

JOINT  EXPLORATION.  EXPLOITATION 
AND  PETROLEUM  SERVICES  COMPANY 
(a.k.a.  JOINT  OIL;  a.k.a.  JOINT  OIL 
TUNISIA;  a.k.a.  LIBYA.N-TUNISIAN 
EXPLORATION  COMPANY;  a.k.a. 
SOQETE  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DE 
SERVICE  PETROLIERE).  B.P.  350  Houmt 
Souk  4180,  Djerba  Island,  Tunisia  (LIBYA! 

JOINT  OIL  (a.k.a.  JOINT  EXPLORATION, 
EXPLOFTATION  AND  PETROLEUM 
SERVICES  COMPANY:  a.k.a.  JOINT  OIL 
TUNISIA;  a.k.a.  LIBYAN-TUNISIAN 
EXPLORATION  COMPANY;  a.k  a 
.SOCIETE  DE  RECHERCHE  ET 
DEXPLOITAnON  COMMUNE  ET  DE 
.SERVICE  PETROLIERE),  7th  of  November 
offsh^)re  field.  Gulf  of  Gabes  (LIBYA! 

JOINT  OIL  (a.k.a.  JOINT  EXPLORATION, 
EXPLOITATION  AND  PETROLEUM 
SERVICES  COMPANY:  a.k.a.  JOINT  OIL 
TUNISIA;  a.k.a.  LIBYAN-TUNISIAN 
EXPLORATION  COMPANY:  a  k.a. 
SOCIETE  DE  RECHERCHE  ET 
D'EXPLOFTATION  COMMUNE  ET  DE 
SERVICE  PETROLIERE),  B.P.  350  Houmt 
Souk  4180.  Djerba  Island,  Tunisia  ILIBYAI 

JOINT  OIL  (a.k.a.  JOINT  EXP!X)RATION. 
EXPLOITATION  AND  PETROLEUM 
SERVICES  COMPANY;  a.k.a.  JOINT  OIL 
TUNISIA:  a.k.a.  LIBYAN-TUNISIAN 
EXPLORATION  COMPANY;  a.k.a. 
SOCIETE  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DE 
SERVICE  PETROLIERE),  Planning  ft 
Logistic  Group  complex.  Port  of  Zarzis. 
Tunisia  [LIBYA) 

lOINT  OIL  TUNISIA  (a.k.a.  JOINT 
EXPLORATION.  EXPLOITATION  AND 
PLTROI.EU.M  SERVICES  COMPANY;  a  k  rt 
lOlNT  OIL;  a.k.a.  LIBYAN-TUNISIAN 
l-XPLOR.'K  HON  COMPANY;  a.k.a. 
S(k:ILTE  de  RECHERCHE  ET 
U'EXPLOHATION  COM.MUNE  ET  DE 
.SERVICE  PETROUERE),  Pl.nnningft 
Loj^istic  Group  complex.  Port  of  Zar/i*. 
Tunisia  (LIBYA) 

JOINT  OIL  TUNISIA  (a.k.a.  )OINT 
EXPLORATION.  EXPLOITATION  AN!) 
PETROLEUM  SERVICES  CXiMPANY.  a  k  i> 
JOINT  OIL;  a.k.a.  LIBYAN-TUNISIAN 
EXPLUR.vriON  COMPANY;  a.k  a 
.SCK:IH1  E  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DE 
SERVICE  PETROLIERE),  7th  of  Novemtc-r 
offshon;  field.  Gulf  of  Gabes  |I.IBYA| 

lOINT  OIL  TUNISIA  (a.k.a.  JOINT 
KXn.ORATION.  EXPLOITATION  AND 
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PETROLEUM  SERVICES  COMPANY';  a.k.a 

JOINT  OIL;  a.ka.  LIBYAN-TUNISIAN 

f0(PLORATlON  COMPANY;  a.k.a. 

SOCIETE  DE  RECHERCHE  ET 

DEXPLOTTATION  COMMUNE  ET  DE 

SERVICE  PETROLIERE),  B.P.  350  Houmt 

.Souk  4180,  Djerba  Island,  Tunisia  (LIBYA) 
lOlNT  REPRESENTATrVE  OFFICE  OF 

YUGOSLAV  BANKS,  Mosfiljmovskaia  42. 

7332  Moscow,  Kussia  (FRY  S&MJ 
lOINT  REPRESENTATIVE  OFFICE  OF 

'iTJGOSLAV  BANKS,  No.  17  2nd  Street 

Pakistan  Avenue,  Dr.  Beheshti  Avenue, 

Teheran,  Iran  [FRY  S&M| 
JCHNT  REPRESENTATIVE  OFFICE  OF 

YUGOSLAV  BANKS,  Piazza  Santa  Maria 

Beltrade  2.  20121  Milan.  Italy  (FRY  S&M) 
(OJNT  REPRESENT ATTVE  OFFICE  OF 

YUGOSLAV  BANKS.  Ta  Yuan  Cun— Dipl. 

Office  Bldg.  2-8-1,  Beijing,  China  [FRY 

S&M) 
lOINT  TURKISH  LIBYAN  AGRICULTURAL 

UVESTOCK  COMPANY,  Ankara.  Turkey 

[LIBYA) 
(ON,  Hana  Paul,  19  Tudor  House.  Windsor 

Way.  Brook  Green,  London,  England 

(individual)  (IRAQ) 
JOP  (a  k.a.  JUGOOCEANIJA;  a.k.a. 

fUGOSLAVENSKA  OCEANSKA 

PLOVIDBA:  a.k.a.  YUGOSLAV  OCEAN 

UN'ES),  BB,  Njegoseva,  P.O.  Box  18,  85330 

Kotor,  Montenegro  [FRY  S&M) 
(OWFE  (a.k.a.  NATIONAL  COMPANY 

DRILLING  CHEMICAL  &  EQLHP.MENT), 

NOC  Building.  Ashjara  Square,  Benghazi, 

Libya  (UBYA) 
iUGOAGENT,  Belgrade,  Serbia  (FRY  S&M| 
I^GO.^GENT,  HAMBURG 

REPRESENTATIVE  OFFICE.  Hamburg, 

C^miany  [FRY  S&M) 
iUfiOALAT,  Novi  Sad,  Vojvodina  (Serbia) 

[FRY  S&M) 
JUGOAUTO,  Belgrade,  Serbia  (FRY  S&M| 
JUr.OAZBE.ST,  Milanovac.  Serbia  (FRY  S&.MI 
JUGOBANKA  (a.k.a.  BANK  FOR  FOREIGN 

TRADE  AD:  a.k.a.  JUGOBANKA  d.d.;  a.k.a. 

YTJGOBANKA),  all  offices  worldwide  (FRY 

S&M)  including,  but  not  limited  to: 
i!!(^OBANKA  (a.k.a.  JUGOBANKA  d.d.;  a.k.a. 

YUGOBANKA),  P.O.  Box  2869.  Tripoli, 

Libya  (FRY  S&M) 
iUGOBANKA  (a.k.a  JUGOBANKA  d  d.:  a.k.a 

YUGOBANKA),  Kurfurstenstrasse  106/11, 

1000  Berlin  30,  Germany  (FRY  S&M| 
IUGOBANKA  (a.k.a.  )UGOBANKA  d.d.;  a.k.a 

YUGOBANKA).  Salisbury  House,  First 

Floor  (Rooms  378-379),  London. 

EC2M5RT.  England  (FRY  S&M) 
IUGOBANKA  (a.k.a.  )UGOBANKA  d.d.;  a.k.a 

YUGOBANKA),  Kungsgatan  55/3.  11122 

Stockholm,  Sweden  (FRY  S&Ml 
IUGOBANKA  (a.k.a.  JUGOBANKA  d.d.;  a.k.a. 

YUGOBANKA).  Sonnenstrasse  12/111,  8000 

Munich,  Germany  [FRY  S&M! 
Il'C^BANKA  (a.k.a.  (UGOBANKA  d.d.:  a.k.a. 

YUGOBANKA).  Konigstrasse  54/8.  7000 

Stuttgart  1,  Germany  (FRY  S&M) 
IUC«BANKA  (a.k.a.  JUGOBANKA  d.d.;  a.k.a. 

YUGOBANKA).  Singel  512,  Amsterdam 

1017  AX,  Netherlands  (FRY  S&M) 
IUGOBANKA  (a.k.a.  JUGOBANKA  d.d.;  a.k.a. 

YUGOBANKA),  Schledusenbrucke  1-4. 

2000  Hamburg  36,  Germany  [FRY  S&M) 
|UCX)BANKA  (a.k.a.  JUGOBANKA  d.d.;  a.k.a. 

YUGOBANKA),  Zweierstrasse  169/1,  CH- 

8003  Zurich.  Switzerland  [FRY  S&Ml 


JUGOBA.NKA  (a.k.a.  JUGOBANTCA  d.d.:  a.k.a. 

YUGOBANKA),  Klosterstrasse  34/1,  4000 

Dusseldorf,  Ge.Tnany  [FRY  S&M! 
JUGOB/VNKA  (a.k.a.  JUGOBANKA  d.d.;  a.k.a 

YUGOBANKA),  25,  Rue  Lauriston,  75116 

Paris,  France  [FRY  S&M) 
JUGOBANKA  (a.k.a.  JUGOBANKA  d.d.:  a.k.a. 

YUGOBANKA),  Argentinenstrasse  22/II/4- 

11 ,  A-1040  Vienna.  Austria  (FRY  S&M) 
)UGOBANKA  (a.k.a.  JUGOBANKA  d.d.:  a.k.a. 

YUGOBANKA),  Am  Plaerer  2,  8500 

Nuremberg,  Germany  (FRY  S&M) 
JUGOBANKA  (a  k.a.  JUGOBANKA  d.d.;  a.k.a. 

YUGOBANKA).  Goether  Str.  2/II,  6000 

Frankfurt  am  Main  I,  Germany  (FRY  S&M! 
IUGOBANKA  (a.k.a.  JUGOBANKA  d.d.:  a.k.a 

YUGOBANKA),  Georgestrasse  36/3,  3000 

Hannover,  Germany  (FRY  S&M) 
JUGOB/«lNKA  (a.k.a.  JUGOBANKA  d.d.:  a.k.a. 

YUGOBANKA).  c/o  Yugoslav  Chamber  of 

Economy.  Saadoun  Str..  Shalen  Bid. 

Baghdad,  Iraq  [FRY  S&M) 
JUGOBANKA  (a.k.a.  JUGOBANKA  d.d.;  a.k.a 

YUGOB/y^fKA).  c/o  BFG  M-7  m  No  16-17, 

6800  Mannheim,  Germany  [FRY  S&Ml 
JUGOBANKA  (a  k.a.  BANKFOR  FOREIGN 

TRADE  AD— SKOPJE;  a.k.a.  JUGOBANTCA 

d.d.;  a.k-a.  YUGOBANKA),  Skopje.  Former 

Yugoslav  Republic  of  Macedonia  (FRY 

S&MJ 
JUGOBROD,  Belgrade,  Serbia  (FRY  S&M) 
JUGODRVO,  Belgrade,  Serbia  [FRY  S&MJ 
JUCODUVAN,  Nis.  Serbia  (FRY  S&MJ 
JUGOELEKTRO.  Belgrade,  Serbia  (FRY  S&M] 
JUGOELEKTRO,  BERUN  BRA.NCH  OFRCE. 

Beriin.  Germany  [FRY  S&M) 
JUGOEXPORT,  Belgrade,  Serbia  (FRY  S&M! 
JUGOEXPORT  GMBH,  Bronnerstr.  17, 6000 

Frankfurt  1,  Germany  (FRY  S&M) 
JUGOHEMIJA.  Belgrade.  Serbia  (FRY  S&M! 
JUGOINSPEKT  (CYPRUS)  LTD.  (a.k.a.  JIB. 

INSPECTION  LTD.:  a.k.a.  JUGOINSPEKT 

LTD.).  57  Ledra  St,  No.  7,  Nicosia,  Cyprus 

[FRY  S&MJ 
JUGOINSPEKT  LTD.  (a.k.a.  J.I.B. 

INSPECTION  LTD.:  a.k.a.  JUGOLNSPEKT 

(CYPRUS)  LTD.),  57  Ledra  St.  No.  7, 

Nicosia.  Cypnjs  [FRY  S&MI 
JUGOINSPEKT,  Serbia  [FRY  S&M| 
JUGOLABORATORiJA.  Belgrade,  Serbia 

(FRY  S&Ml 
JUGOLEK,  Belgrade,  Serbia  (FRY  S&MJ 
JUGOMETAL  (f.k.a.  BULK  STAR)  (J8FN8) 

Ore/Bulk/Oil  Carrier  79,279GT  Saint 

Vincent  Flag  (Litalia  Shipping  S.A.) 

(vessel)  (FRY  S&M) 
)UGOMETAL.  92  /Ktch.  Makarios  Street, 

Nicosia,  Cj-prus  (FRY  S&.M! 
JUGOMETAL.  Belgrade.  Serbia  (FRY  S&M) 
JUGOMONTANA  (a.k.a.  YUGOMONTANA). 

Belgrade.  Serbia  (FRY  S&M! 
JUGOOCEA.MJA  (a.k.a.  JOP;  a.k.a. 

JUGOSLAVENSKA  OCEANSKA 

PLOVIDBA:  a.k.a.  YUGOSLAV  OCEAN 

U.NES).  BB.  Njegoseva,  P.O.  Box  18,  85330 

Kotor,  Montenegro  (FRY  S&Ml 
JUGOOCEANIJA,  Kotor,  Montenegro  (FRY 

S&Ml 
JUCOPAPIR,  Belgrade,  Serbia  [FRY  S&MI 
JUGOPETROL.  Belgrade,  Serbia  (FRY  S&.MI 
JUGOPREVOZ.  Belgrade,  Serbia  (FRY  S&M) 
)UGOSKANT>IA  A.B..  Noerrebrogade  26, 

2200  Copenhagen  N,  Denmark  (FRY  S&.MI 
JUGOSIC^NDIA  AB,  Raadhusgt  17,  C158  Oslo 

I.Norway  (FRY  S&MJ 
JUGOSKANDIA  AB,  Svea\'a3en  59, 113  59 

Slotkholm.  Sweden  |FRY's&.M| 


JUCOSKANTIIA  AB,  Topeliuksenkatu  3b,  A5, 
W)260  Helsinki  26.  Finland  [FRY  S&MJ 

JUGOSKANDIK  d.d  .  all  offices  worldwide 
[FRY  S&M! 

JUGOSIjWENSKA  OCEANSKA  PLOVIDBA 
(a.k.a.  JOP:  a.k.a.  JUGOOCEANIJA:  a.k.a. 
YUGOSLAV  OCEAN  LINES),  BB, 
Njegoseva,  P.O.  Box  18,  85330  Kotor. 
-Montenegro  (FRY  S&M) 

)UGOSLOVENSKA  BANKA  ZA 
MEDjUNARODNU  EKONOMSKU 
SARADNJU  (a.k.a.  YUBMES;  a.k.a. 
YUGOSLAV  BANK  FOR 
LNTERNATIONAL  ECONOMIC 
COOPERATION),  all  offices  worldwide 
(FRY  S&Ml 

Jl;GOSLovENS^c^  ivozna  i  kredpfna 

BANKA  DD, ak-a.  KREDFTNA  BANKA 
BEOGRAD,  a.k.a.  YUGOSLAV  EXPORT 
KNU  CREDIT  BANK  LNC,  Mohren  Strasse 
17/111,  Berlin,  Germany  (FRY  S&M| 

JUGOSLOVENSKA  IVOZNA  1  KREDITNA 
BANKA  DD,  a.ka.  KREDFTNA  B.\NKA 
BEOGRAD,  a.k.a.  YUGOSLAV  EXPORT 
A.ND  CREDIT  BANK  INC.,  Via  Carducci 
20-11.  Piano  Scala  A.  1-34122  Trieste.  Itatv 
[FRY  S&M) 

)UGOSL0VENSK.\  IZVOZNA  I  KREDITNA 
BANKA  d.d.  (a.k.a.  YUGOSLAV  EXPORT 
AND  CREDfT  BANK  GROUP:  a.k.a.  JIK 
BANKA  d.d.).  all  offices  woridwide  (FRY 
S&.M) 

JUGOSLOVENSKA  NARODNA  ARMIjA 
(a.k.a.  JNA;  a.k.a.  YUGOSLAV  NATIONAL 
ARMY),  Belgrade,  Serbia  (FRY  S&M) 

JUGOSLOVENSKA  POMORSKA  AGENCIJA 
(a.k.g.  YUGOSLAV  SHIPPING  AGENCY), 
Belgrade,  Serbia  (FRY  S&M) 

JUGOSLOVENSKI  AEROTRANSPORT  (a.k.a. 
JAT;  a.k-a.  JAVNO  PREDUZECE  ZA 
VAZDUSNI  SAOBRACAJ:  a.k-a. 
YUGOSLAV  AIRLINES),  Belgrade,  Serbia 
(FRY  S&MJ 

FUGOTEHNA,  Belgrade.  Serbia  (FRY  S&M) 

)UGOVO  (a.k.a.  BLUE  STAR)  ()8FN4)  Ore/ 
Oil  Carrier  53,029GT  Saint  Vincent  Flag 
(Road  Town  Shipping  S.A.)  (vessel)  |FRY 
S&M! 

(L'HOMONYSNS  (CYPRUS)  LTD.,  2  Sofoule.s 
Street,  Chanteclair  Bid.,  No.  205,  Nicosia, 
Cyprus  [FRY  S&M! 

JUMEAN,  George.  P.O.  Box  1316,  .\inman. 
Jordan  (individual)  (IRAQ) 

IC'iDHU'M.  Dr.  Fadel  Jawad,  c/o  Alvaney 
Court.  250  Finchley  Road.  London, 
England  (individual)  (IRAQJ 

K-\ELBLE  &  GMEINUER  COMP.\NY  (a.k.a. 
K.\ELBLE-CMEINDER  GMBH).  Maubacher 
Strasse  100.  Postfach  13  20,  VV-7150 
Backiiang.  Germany  (LIBYA! 

ICVELBLE-GMEINDER  GMBH  (a.k  a. 
KAELBLE  ft  GMfelNDER  COMPANY). 
Maubacher  Strasse  100,  Postfach  13  20.  VV- 
7150  Backnang.  Germany  (UBYA! 

KAMENARI  (Unknown)  RO/RO  Cargo/Ferrx- 
161GT  Yugoslavia  Flag  (Komunalno 
Poduzece)  (vessel)  [FRY  S&M| 

KAPETAN  MARTINOMC  (9HTY3)  General 
Dry  Cargo  8.569GT  Malta  Flag  (South 
Adriatic  Bulk  Shipping  Ltd.)  (vessel)  (FRY 
S&MI 

ICARIC  BANKA  CYPRUS  OFFSHORE 
BANKING  UNIT,  Nicosia.  Cypnis  (FTiY 
S&M! 

K.\RIC  BANKA  dd  BELGRADE,  all  offices 
woridw-ide  (FRY  S&.M) 
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KARIC  BROTHERS  (a.k.a.  BRACE  KARIC), 

Belgrade,  Serbia  (FRY  S&M) 
KASPAR  (Kaspar  Shipping,  S.A.,  Panama) 

(vessel)  (CUBA) 
KASPAR  SHIPPING,  S.A.,  Panama  (CUBA) 
KAT,  Podgorica,  Montenegro  [FRY  S&M] 
KAVE,  S.A.,  Panama  (CUBA) 
KEENCLOUD  LIMITED,  11  Catherine  Place, 

Westminister,  London.  England  (IRAQ) 
KEFAL  (HNKL)  Fish  1,170DWT  Iraqi  flag 

(Rafidain  Fisheries  Co.  Ltd]  (vessel)  (IRAQ) 
KERBALA  (N/A)  Service  DWT  N/A  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
KHAUD  IBIN  AL  WALEED  (YIBM)  Service 

2.235DWT  Iraqi  flag  (State  Org.  of  Iraqi 

Ports)  (vessel)  [IRAQ) 
KHANAQIN  (HNKQ)  Tanker  35,338DWT 

Iraqi  flag  (Iraqi  Oil  Tankers  Company) 

(vessel)  (IRAQ) 
KHAWLA  BINT  AL  ZAWRA  (HNKH)  RO/RO 

3,985DWT  Iraqi  flag  (Iraqi  State  Enterprise 

for  Water  Transport)  (vessel)  [IRAQ] 
KIRKUK  (HNKK)  Tanker  35,338DWT  Iraqi 

flag  (Iraqi  Oil  Tankers  Company]  (vessel) 

[IRAQ] 
KLUZ,  Belgrade,  Serbia  [FRY  S&M) 
KOIMPEX,  Novi  Sad,  Vojvodina  (Serbia) 

[FRY  S&Ml 
KOL  INVESTMENTS,  INC,  Miami,  Florida. 

U.S.A.  (CUBA) 
KOLASIN  (n.k.a.  GUANA)  (Unknown]  Bulk 

Carrier  9,916GT  Malta  Flag  (Lovcen 

Overseas  Shipping  Ltd.)  (vessel)  (FRY 

S&M) 
KOLUBARA  1  (Unknoxvn)  Dredger  958GT 

Yugoslavia  Flag  (Bagersko  Brodarsko 

Preduzece]  (vessel)  (FRY  S&M) 
KOMBINAT  ALUMINI)UMA  PODGORICA 

(a.k.a.  ALUMINUM  COOPERATIVE 

PODGORICA),  P.O.B.  22.  81000  Podgorica, 

Montenegro  (FRY  S&M) 
KOMGRAP  (a.k.a.  KOMGRAP-GRO),  Terazije 

4,  P.O.  Box  468, 11001  Belgrade,  Serbia 

(FRY  S&Ml 
KOMGRAP-GRO  (a.k.a.  KOMGRAP),  Terazije 

4,  P.O.  Box  468, 11001  Belgrade,  Serbia 

[FRY  S&M) 
KOMOVI  (n.k.a.  MONTE)  (9HTD3)  General 

Dry  Cargo  9,183GT  Malta  Flag  (Bar 

Overseas  Shipping  Ltd.)  (vessel]  (FRY 

S&M) 
KOMUNALNO  PODUZECE,  5,  Hercegovacke 

Brigada,  81340  Herceg-Novi,  Montenegro 

(FRY  S&Ml 
KONSTRUKTOR,  Pancevo,  Vojvodina 

(Serbia)  (FRY  S&M| 
KOOPERATIVA,  Novi  Sad,  Vojvodina 

(Serbia)  [FRY  S&M) 
KOPAONIK,  Belgrade.  Serbia  (FRY  S&M) 
KOPRODUCT  LTD..  2  Albion  Place,  Kings 

Terrace,  Galena  Road.  London  VV6  OQT, 

England  (FRY  S&M) 
KOPRODUKT  (a.ka.  KOPRODUKT  ZA 

UNUTRASNJU  I  SPOL)NU  TRGOVINU  I 

ZASTUPAN)E  STRANIH  PREDUZEG\], 

Bulevar  M  Tita  6,  21000  Novi  Sad, 

Vojvodina,  Serbia  (FRY  S&M) 
KOPRODUKT  ZA  UNUTRASNJU  I  SPOLJNU 

TRGOVINU  1  ZASTUPANJE  STRANIH 

PREDUZECA  {a.k.a.  KOPRODUKT). 

Bulevar  M  Tita  6,  21000  Novi  Sad, 

Vojvodina.  Serbia  (FRY  S&M] 
KORDUN  (9HSQ3)  General  Dry  Cargo 

38,551GT  Malta  Flag  (Kotor  Overseas 

Shipping  Ltd.)  (vessel)  (FRY  S&M| 


KOREA  FOREIGN  INSURANCE  COMPANY 
(a.k.a.  CHOSUNBOHOM),  1080  Berlin 
Glinkastrasse  5,  Germany  (NKOREA) 
KOREA  FOREIGN  INSURANCE  COMPANY 
(a.k.a.  CHOSUNBOHOM],  123,  Rue  des 
TenneroUes,  92210  Saint-Cloud,  Paris, 
France  (NKOREA) 

KOREA  FOREIGN  INSURANCE  COMPANY 
(a.k.a.  CHOSUNBOHOM],  Unt.  Batterieweg 
35,  CH-4008  Basel,  Switzerland  (NKOREA) 

KOSMAJ  (9HSP3)  Bulk  Carrier  38,550GT 
Malta  Flag  (Kotor  Overseas  Shipping  Ltd.) 
(vessel)  (FRY  S&M) 

KOSOVO  ELECTRIC  POWER  COMPANY 
(a.k.a.  ELEKTROPRIVREDA  KOSOVA), 
Pristina,  Kosovo  (Serbia)  (FRY  S&M) 

KOSOVO  EXPORT  IMPORT  GMBH  (a.k.a. 
EXIMKOS:  a.k.a.  KOSOVO  GMBH;  a.k.a. 
OMEGA  GMBH],  Maillingerstr.  34,  8000 
Munich  2,  Germany  (FRY  S&M) 

KOSOVO  GMBH  (a.k.a.  EXIMKOS;  a.k.a. 
KOSOVO  EXPORT  IMPORT  GMBH;  a.k.a. 
OMEGA  GMBH],  Maillingerstr.  34,  8000 
Munich  2,  Germany  [FRY  S&M) 

KOSOVSKA  BANKA.  all  offices  (Bank  is 
headquartered  in  Pristina,  Kosovo, 
ISerbial)  (FRY  S&M) 

KOSTIC,  Bosko,  AY  Bank  Ltd.,  11/15  St. 
Mary-at-Hill,  EC3R8EE  London,  England 
(Individual)  (FRY  S&M] 

KOTOR  OVERSEAS  SHIPPING  LTD., 
Valletta,  Malta,  c/o  )ugoslavenska 
Oceanska  Plovidba  BB,  Njegoseva,  P.O. 
Box  18,  85330  Kotor,  Montenegro  [FRY 
S&M) 

KREDITNA  BANKA  BEOGRAD,  a.k.a. 
JUGOSLOVENSKA  IVOZNA  I  KREDITNA 
BANKA  DD,  a.k.a.  YUGOSLAV  EXPORT 
AND  CREDIT  BANK  INC.,  Via  Carducci 
20-11,  Piano  Scala  A,  1-34122  Trieste,  Italy 
[FRY  S&M) 

KREDITNA  BANKA  BEOGRAD,  a.k.a. 
JUGOSLOVENSKA  IVOZNA  I  KREDITNA 
BANKA  DD,  a.La.  YUGOSLAV  EXPORT 
AND  CREDIT  BANK  INC.,  Mohren  Strasse 
17/III,  Berlin,  Germany  (FRY  S&M] 

KREDITNA  BANKA  BEOGRAD,  all  offices 
worldwide  (FRY  S&M) 

KREDITNA  BANKA  BEOGRAD  CYPRUS 
OFFSHORE  BANKING  UNIT,  Nicosia, 
Cyprus  (FRY  S&M) 

KREDITNA  BANKA  PRISTINA,  all  offices 
worldwide  [FRY  S&M) 

KREDITNA  BANKA  SUBOTICA,  all  offices 
worldwide  (FRY  S&M) 

KRUSEVAC  PROMET,  Krusevac,  Serbia  (FRY 
S&M] 

KRUSIK,  Valjevo,  Serbia  [FRY  S&MJ 

KUGLEX,  Belgrade,  Serbia  [FRY  S&M] 

KUPRES  (n.k.a.  RAMA)  (9HUP3)  General  Drv 
Cargo  13,688  GT  Cyprus  (Malta)  Flag  (Nevv 
Owner  Unknown)  ((South  Adriatic  Bulk 
Shipping  Ltd.]]  (vessel)  [FRY  S&M] 

KYOEI  INTERNATIONAL  COMPANY. 
LIMITED,  Tokyo.  Japan  (CUBA) 

LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 
CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE),  Pyongyang,  Korea  (Peoples 
Democratic  Republic)  [CUBA] 

LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 
CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE).  Moscow.  Russia  (CUBA) 

LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 
CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 
ENTERPRISE).  Barcelona,  Spain  (CUBA) 


LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE],  Rostock,  Germany  [CUBA] 
LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE),  Genoa,  Italy  (CUBA) 
LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE).  Syczecin,  Poland  (CUBA) 
LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE),  Rotterdam.  Netherlands 

[CUBA) 
LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE),  Mexico  (CUBA) 
LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE],  Buenos  Aires.  Argentina 

(CUBA) 
LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET:  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE),  Montreal,  Canada  (CUBA) 
LA  EMPRESA  CUBANA  DE  FLETES  (a.k.a. 

CUFLET;  a.k.a.  THE  CUBAN  FREIGHT 

ENTERPRISE],  Varna,  Bulgaria  (CUBA) 
LAFB  (a.k.a.  LIBYAN  ARAB  FOREIGN 

BANK),  Dat  El  Imad  Complex  Tower  No. 

2,  P.O.  Box  2542,  Tripoli,  Libya  (UBYA) 
LAFI  TRADE  MALTA,  14517  Tower  Road. 

Sliema,  Malta  (UBYA) 
LAFICO  (a.k.a.  UBYAN  ARAB  FOREIGN 

INVESTMENT  COMPANY),  Athens, 

Greece  (LIBYA) 
LAHCO  (a.k.a.  LIBYAN  ARAB  FOREIGN 

INVESTMENT  COMPANY],  Rome,  Italy 

[LIBYA] 
LAFICO  (a.k.a.  LIBYAN  ARAB  FOREIGN 

INVESTMENT  COMPANY],  Malta  [UBYA) 
LAHTRADE  HOLDINGS  BV,  De 

Lairessestraat  133, 1075  HJ  Amsterdam, 

Netherlands;  P.O.  Box  75265, 1070  AG 

Amsterdam,  Netherlands  (LIBYA) 
LAHMAR,  Mohammed,  Dat  El  Imad 

Administrative  Complex  Tower  No.  2,  P.O. 

Box  2542,  Tripoli,  Libya  (individual) 

(LIBYA) 
LAKE  STAR  (n.k.a.  SERIFOS;  f.k.a 

SKADARLIJA)  (JIFN3)  Bulk  Carrier 

15,84 7GT  Panama  (Saint  Vincent]  Flag 

(Brilliant  Night  Shipping  S.A.]  ((Novi 

Shipping  Company  S.A.)]  (vessel)  [FRY 

S&M) 
LAKSHMI,  Panama  (CUBA) 
LAMEDON  TRADING  LTD.,  Evagoras 

Papachristouforou  St.,  Themis  Court  Bldg, 

1st  Floor,  P.O.  Box  561,  Limassol,  Cyprus 

[FRY  S&M) 
LAMHCO  (a.k.a.  LIBYAN  ARAB  MALTESE 

HOLDING  CO.  LTD.).  St.  Mark  House. 

Cappuchan  Street,  Floriana,  Malta  (LIBYA) 
LAS  COLORADOS  (Naviera  Maritima  de 

Arose.  Spain)  (vessel)  (CUBA) 
LAURA  (Aimoros  Shipping  Co..  Malta) 

(vessel)  (CUBA) 
LAY  AS,  Mohammed  Hussein,  Tripoli,  Libva 

(individual)  (LIBYA) 
LEBREDO,  Jose  A.,  Director,  Banco  Naciona! 

de  Cuba,  Zweierstrasse  35,  CH-8022 

Zurich,  Switzerland  (individual)  (CUBA) 
LEPETANE  (Unknown)  RO/RO  Can;o/Ferr>' 

132GT  Yugoslavia  Flag  (Komunalno 

Poduzece)  (vessel)  (FRY  S&M) 
LETEKS— LESKOVAC  (a.k.a.  WOOL  AND 

TEXTILE  INDUSTRY  OF  LESKOVAC). 

Leskovac,  Serbia  (FRY  S&M] 


LEVERAGE.  S.A-  San  Martin  323,  Piso  14. 
Buenos  Aires,  Argentina  [CUBA] 

I.EVERYE.  S.A..  Corrientes  1386,  5th  Floor. 
Buenos  Aires.  Argentina  [CUBA] 

i.EYBDA  CORPORATION.  S.A..  Panama 
(CUB.'M 

LIBERIAN  LIBYAN  HOLDING  COMPANY. 
Monrovia.  Liberia  (UBYA] 

LIBYA  INSURANCE  COMPANY,  P.O.  Box 
2438,  Usama  Bldg.,  1st  September  St.. 
Tripoli,  Libya,  (7  main  branches  and  5H 
sub-branches  in  Libya)  (LIBYA) 

LIBYA  INSURANCE  COMPANY,  Cyprus 
Office.  Nicosia,  Cyprus  (LIBYA] 

LIBYAN  AGRICULTURAL  BANK  (a.k.a.  THE 
AGRICULTURAL  BANK;  a.La.  NATIONAL 
AGRICULTURAL  BANK  OF  LIBYA),  52. 
Omar  EI  Mokhtar  Street.  P.O.  Box  1100. 
Tripoli,  Libya  [UBYA] 

LIBYAN  AGRICULTURAL  BANK  (a.k.a.  THE 
AGRICULTURAL  BANK;  a.k.a.  N.'VTIONAL 
AGRICULTURAL  BANK  OF  LIBYA).  (1 
rity  branch  and  27  branches  in  Libya) 
[LIBYA] 

LIBYAN  /UiAB  AIRLINES  (Numerous  branch 
offices  and  facilities  abroad)  (LIBYA) 

LIBYAN  ARAB  FOREIGN  BANK  (a.k.a. 
LAFB),  Dat  El  Imad  Complex  Tower  No.  2, 
P.O.  Box  2542,  Tripoli.  Ubya  [LIBYA] 

LIBYAN  ARAB  FOREIGN  INVESTMENT 
CpMPANY  (a.k  a.  LAFICO).  Rome.  Italy 
I  LIBYA] 

LIBYAN  ARAB  FOREIGN  INVESTMENT 
COMPANY  (a.k.a.  LAFICO],  Malta  [LIBYA | 

LIBYAN  ^RAB  FOREIGN  INVESTMENT 
COMPANY  (a.k.a.  LAHCO).  Athens. 
Greece  (LIBYA) 

LIBYAN  ARAB  MALTESE  HOLDING  CO 
LTD.  (a.k.a.  LAMHCO),  St.  Mark  House. 
Cappuchan  Street,  Floriana,  Malta  JLIBYA] 

LIBYAN  ARAB  UGANDA  BANK  FOR 
FOREIGN  TRADE  AND  DEVELOPMENT 
(n  k.a.  TROPICAL  AFRICAN  BANK 
LIMITED),  P.O.  Box  9485,  Kampala. 
Uganda  (UBYA) 

LIBYAN  ARAB  UGANDA  HOLDING  CO. 
LTD.  (a.k.a.  UGANDA  LIBYAN  HOLDING 
CO.  LTD.).  Kampala,  Uganda  [LIBYA] 

I  lUY/VN-GREEK  INVESTMENT  COMPA.NY. 
Athens,  Greece  [LIBYA] 

LIBYAN  NATIONAL  OIL  CORPORATION 
(a.k.a.  LNOC;  a.k.a.  NATIONAL  OIL 
CORPORATION;  a.k.a.  NOC).  Petroleum 
Research  Centre.  Al  Nasser  Street.  P.O.  Box 
fi4,n.  Tripoli,  Libya  [LIBYA] 

1 1BY,\N  NATIONAL  OIL  CORPORATION 
(u.k.a.  LNOC;  a.k.a.  NATIONAL  OIL 
CORPORATION;  a.k.a.  NOC).  (Subsidiaries 
and  joint  ventures  in  Libya  and  worldwidcl 
(LIBYA) 

I. IB  VAN  NATIONAL  OIL  CORPOR.\TION 
(a.k.a.  LNOC;  a.k.a.  NATIONAL  OIL 
CORPORATION;  a.k.a.  NOC).  P.O.  Box 
2978.  Benghazi,  Libya  (LIBY.A] 

LIU  VAN  NATIONAL  OIL  CORPOR.ATION 
(a.k.a.  LNOC:  a.k.a.  NATIONAL  OIL 
CORPORATION;  a-k.a.  NOC).  Dahra  Gas 
Projects  Office,  Dahra  Street,  P.O.  Box 
12221,  Dahra,  Tripoli,  Libya  (LIBYA) 

!  IB  VAN  NATIONAL  OIL  CORPORATION 
(ilka.  LNOC;  a.k.a.  NATIONAL  OIL 
CORPORATION;  a.k.a.  NOC).  Bashir 
Snadawi  Street.  P.O.  Box  2655,  Tripoli. 
Libya  [LIBYA] 

IBYAN  NATIONAL  OIL  CORPORATION 
(d.k.a.  LNOC;  a.k.a.  NATIONAL  OIL 


CORPORATION.  a.k.a.  NOC),  Petroleum 
Training  and  Qualifying  Institute,  Zawia 
Pvoad.  Km.  9.  P.O.  Box  6184.  Tripoli.  Libva 
(LIBYA) 
LIBYAN  OIL  im'ESTMENTS 
INTERNATIONAL  COMPANY  (a.La. 
FOREIGN  PETROLEUM  INVESTMENT 
CORPORATION:  a.k.a.  OIIC;  a.k.a. 
OILL^4VEST;  a.k.a.  OILlN\^ST 
INTERNATIONAL  N.V.),  Tripoli,  Libva 
(LIBYA) 

LIBYAN  OIL  INVESTMENTS 
INTERNATIONAL  COMPANY  (a.k-a. 
FOREIGN  PETROLEUM  INVESTMENT 
CORPOR.\TlON:  a.k.a.  OIIC;  a.La. 
OILIN'VEST:  a.k.a.  OILINX'EST 
INTERNATlON/iL  N.V.].  Netherlands 
Antilles  (UBYA) 

LIBYAN-TUNISIAN  EXPLORATION 
CO.MPANY  (a.k.a.  JOLNT  EXPLORATION. 
EXPLOITATION  AND  PETROLEUM 
SERVICES  COMPANY;  a.k.a.  JOINT  OIL: 
a.k-a.  JOINT  OIL  TUNISL\:  a.k.a.  SOQETE 
DE  RECHERCHE  ET  D'EXPLOITATION 
COMMUNE  ET  DE  SERVICE 
PETROUERE),  7ih  of  November  offshore 
field.  Gulf  of  Gabes  [LIBYA) 

LIBYAN-TUNISIAN  EXPLORATION 
COMPANY  (a.ka.  JOINT  EXPLORATION. 
EXPLOITATION  AND  PETROLEUM 
SERVICES  COMPANT:  a.k.a.  JOINT  OIL; 
a.k.a.  JOINT  OIL  TUN1SL\;  a.k.a.  SOQETE 
DE  RECHERCHE  ET  DEXPLOITATION 
COMMUNE  ET  DE  SERVICE 
PLTROLIERE).  Planning  &  Logistic  Group 
complex.  Port  of  Zarzis,  Tunisia  [LIBYA] 

LIBYAN-TUNISIAN  EXPLORATION 
COMPA,VY  (a.k.a.  lOINT  EXPLORATION. 
EXPLOITATION  AND  PETROLEUM 
SERVICES  COMPANY;  a.La.  JOINT  OIL; 
a.k.a.  JOINT  OIL  TUNISIA:  a.k.a.  SOQETE 
DE  RECHERCHE  ET  DEXPLOIT.ATION 
COMML'NE  ET  DE  SERVICE 
PETROLIERE).  B.P.  350  Houmt  Souk  4180. 
Djerba  Island.  Tunisia  [LIBYA] 

LICOREXPORT  S.A.,  Quito,  Ecuador  (CUBA! 

LILAC  ISLANDS  (Valletta  Shipping  Corp.. 
Panama)  (vessel)  [CUBA] 

LIRIIA.  Prizren.  Kosovo  (Serbia)  (FRY  S&Mj 

LITALIA  SHIPPING  S.A.,  Panama  City. 
Panama,  c/o  Beogradska  Plovidba. 
Lenjinov  Bulevar  165A,  Novi  Beograd. 
11070  Belgrade.  Serbia  [FRY  S&M] 

LIVNICA.  Kikinda.  Vojvodina  (Serbia)  (FRY 
S&Ml 

LNOC  {a.k.a.  UBYAN  NATIONAL  OIL 
CORPORATION;  a.k.a.  NATIONAL  OIL 
CORPORATION;  a  k.a.  NOC).  (Subsidiaries 
and  joint  ventures  in  Libya  and  worldwide) 
(LIBYA) 

LNOC  (a.k.a.  UBY.AN  NATIONAL  OIL 
CORPOR-^TION;  a.k.a.  NATIONAL  OIL 
CORPORATION;  a.  k.a.  NOC).  P.O.  Box 
2978,  Benghazi.  Libva  (LIBYA) 

LNOC  (a.k.a.  LIBYAN  NATIONAL  OIL 
CORPORATION;  a.k.a.  NATION/VL  OIL 
CORPORATION;  a.k.a.  NOC),  Dahra  Gas 
Projects  Office,  Dahra  Street,  P.O.  Box 
12221.  Dahra.  Tripoli.  Libya  (LIBYA) 

LNOC  (a.k.a.  LIBYAN  NATIONAL  OIL 
CORPORATION:  a.k.a.  NATIONAL  OIL 
CORPORATION:  a.k.a.  NOC),  Petroleum 
Re«:earch  Centre.  .M  Nasser  Street.  P.O.  Box 
64  n.  Tripoli.  Ubya  [LIBYA] 

LNOC  (a.k.a.  UhYAS  NATIONAL  OIL 
CORPORATION;  a  k.a.  NATIONAL  OIL 


CORPORATION;  a.La.  NOC).  Petroleum 
Training  and  Qualif>'ing  Institute,  Zawia 
Road.  Km  9,  P.O.  Box  6184,  Tripoli.  Libya 
[LIBYA] 
LNOC  (a.k.a.  UBYAN  NATIONAL  OIL 
CORPORATION:  ak.a.  NATIONAL  OIL 
CORPORATION:  a.k.a.  NOC).  Bashir 
Saadawi  Street,  P.O.  Box  2655,  Tripoli. 
Libya  [UBYA] 
LOBATO.  Julio  (a.k.a.  PRADO.  Julio). 

Panama  (individual)  (CUBA) 
LOPEZ.  Miguel,  A..  Deputy  Chairman. 

Havana  International  Bank.  20  Irotmionger 

Lane,  London  EC2V  8EY.  England 

(individual)  [CUBA] 
LOPEZ.  Quirino  Gutierrez,  c/o  ANGLO 

CARIBBEAN  SHIPPING  CO..  LTD.,  7th 

Floor.  Ibex  House,  the  Minories,  London. 

EC3N  IDY,  England  (individual)  [CUBA] 
LOTUS  ISLANDS  (Wadena  Shipping  Corp 

Liberia)  (vessel)  (CUBA) 
LOUTH  HOLDINGS,  S./l.  Panama  (CUBA) 
LOVCEN  (9HTU3)  General  Dry  Cargo 

12.375GT  Malta  Flag  (South  Cross 

Shipping  Ltd.)  (vessel)  (FRY  S&M| 
LOVCEN  OVERSEAS  SHIPPING  LTD.. 

Valletta.  Malta,  c/o  Rigel  Shipmanagement 

Ltd..  Second  Floor.  Regency  House. 

Republic  Street,  Valletta,  Malta  (FRY  S&M) 
LUKA  BAR— PREDUZECE,  81350  Bar. 

Montenegro  (FRY  S&M) 
LUPAMAR  na-ESTMENT  COMPANT  (a.k.a 

INVERSIONTS  LUPAMAR.  S.A).  Panama 

[OJBAl 
LZTK.  Kikinda.  Vojvodina  (Serbia)  (FRY 

S&M] 
MACHLNE  INDUSTRY  OF  NIS  (a.k.a.  MIN— 

MASINSKA  INDUSTRIJA),  Nis,  Serbia 

(FRY  S&M) 
MACHINES  AND  TRACTORS  INDUSTRY 

(a.k.a.  IMT— INDUSTRIJA  MOTORA  I 

TRAKTORA),  Belgrade.  Serbia  (FRY  S&Ml 
MADAN.  Jorge  (RIVAS).  Frankfurt.  Germany 

(individual)  [CTJBA] 
MADI.  Rayiab  Saad.  P.O.  Box  2297.  Shoman 

Street.  Fashioum,  Tripoli.  Libya 

(individual)  [LIBYA] 
MAG  INTERTRADE.  Serbia  [FRY  S&M) 
M.AGHREBAN  INTERNATIONAL  TRADE 

COMPANT  (a.k-a.  MITCO).  47.  A\-enue 

Kheireddine  Pacha.  1002  Tunis.  Tunisia 

[LIBYA] 
MAGNOHROM,  Kraljevo.  Serbia  (FRY  S&Ml 
MALIK.  Anas  (a  k.a.  AL-HASSAN.  Anas: 

a.k.a.  AL-HASSAN,  Anas  Malik  Dohan; 

a  k  a  DOHAN,  Anas:  a  k.a.  DOHAN.  Anas 

Malik),  Jordan  (indixidual)  [IRAQ] 
MALIK.  Anas  (a.k.a.  AL-HASSAN.  Anas; 

a.k.a.  AL-HASSAN,  Anas  Malik  Dohan: 

a.La.  DOHAN.  Anas:  a.k.a.  DOHAN,  /^as 

Malik).  Baghdad,  Iraq  (individual)  [IRAQI 
M.M.IK.  Assim  Mohammed  Rafiq  Abdul 

(a.k.a.  ABDULMALIK,  Abdul  Hameed; 

a.k.a.  RAFIQ,  Assem).  14  Almotaz  Sad  Al 

Deen  Street.  Al  Nozha.  Cairo.  Egypt 

(individual)  [IRAQ] 
MANA.  Salem.  Frankfurt.  Germany 

(individual)  (LIBYA] 
.MA.N'A.  Salem,  Libya  (individual)  [LIBY.M 
MANDAU  (f.k.a.  ALKADISIYAH)  (YIQS) 

Serx  ice  6.977DWT  Iraqi  flag  (Stale  Org.  of 

Iraqi  Ports)  (vessel)  (IRAQ) 
MANZPERCORP..  Panama  (CUBA) 
MAR  AZUL  (Senanque  Shipping  Co.,  Ltd.. 

Cyprus)  (vessel)  (CUBA) 
.MARIEL  (f.La.  BEOGR.\D)  (9HSV3)  Bulk 

Carrier  15.3Pf.GT  Malta  Flag  (Lovcen 
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Overseas  Shipping  Ltd.)  (vessel)  [FRY 

S&M] 
MARINE  REGISTRATION  COMPANY. 

Panama  (CUBA) 
MARINEXAM.  Panama  ICUBA] 
MARISCO  (or  MARISCOS)  DE  FARALLON, 

S.A..  Panama  (CUBA) 
MARKETING  ASSOCIATES  CORPORATION. 

Calle  52  E,  Campo  Alegre.  Panama  City, 

Panama  (CUBA) 
MARKONIZONI,  Serbia  (FRY  S&M) 
MARYOL  ENTERPRISES,  INC.,  Panama 

(CUBA) 
MASINOKOMERC.  Belgrade.  Serbia  [FRY 

S&M) 
MASINOKOMERC.  Knez  Mihajlova  1-3.  P. 

Fah  232, 11000  Belgrade.  Serbia  [FRY 

S&M) 
MASRAF  AL-GUMHOURIA  (n.k.a. 

jAMAMRIYA  BANK),  see  listings  (38  local 

branches  in  Libya)  [LIBYA) 
MATRIX  CHURCHILL  CORPORATION,  5903 

Harper  Road,  Cleveland,  Ohio  44139, 

U.S.A.  [IRAQ) 
MATROZ— CELLULOSE  AND  PAPER 

INDUSTRY  (a.k.a.  MATROZ  SREMSKA 

MITROVICA),  Sremska  Mitrovica, 

Vojvodina  (Serbia)  [FRY  S&M) 
MATROZ  SREMSKA  MITROVICA  (a.k.a. 

MATROZ-CELLULOSE  AND  PAPER 

INDUSTRY),  Sremska  Mitrovica, 

Vojvodina  (Serbia)  [FRY  S&M) 
MAYSALOON  (YIMY)  Tug  368DVVT  Iraqi 

flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

(IRAQ) 
MEASAN  (YIMN)  Tug  310D\VT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
MEDAVIA  (a.k.a.  MEDITERRANEAN 

AVL\T10N  COMPANY.  LTD.),  Malta 

[LIBYA) 
MEDCHOICE  HOLIDAYS  LTD.  (a.k.a. 

YUGOTOURS  LTD.).  Chesham  House,  150 

Regent  Street,  London  VVIR  6BB.  England 

[FRY  S&M) 
MEDIFINANCE  BANK,  all  offices  (Bank  is 

headquartered  in  Belgrade,  Serbia)  [FRY 

S&Mj 
MEDINA,  Anita  (a.k.a.  Ana  Maria  MEDINA), 

Panama  (individual)  [CUBA) 
MEDISA  SARA)EVO,  Sarajevo,  Bosnia- 
Herzegovina  [FRY  S&M) 
MEDISAN  LIMITED,  Rl  6A,  Qasam 

Industrial,  Limiti  tai  Ricasch,  Kalkara. 

Malta  [LIBYA) 
MEDITERRANEAN  AVIATION  COMPANY, 

LTD.  (a.k.a.  MEDAVIA),  Malta  (LIBYA) 
MEDITERRANEAN  FEED  SERVICES  S.A.. 

Schutzengasse  25,  Zurich  CH-8001, 

Switzerland  [LIBYA] 
MEDITERRANEAN  OIL  SERVICES  GMBH 

(a.k.a.  MEDITERRANEAN  SEA  OIL 

SERVICES  GMBH:  a.k.a.  MEDOIL).  P.O. 

Box  5601,  Imraermannstrasse  40, 

Dusseldorf  1,  Germany  [LIBYA] 
MEDITERRANEAN  POWER  ELECTRIC 

COMPANY  LIMITED.  A  18B.  Industrial 

Estate,  Marsa,  Malta  [LIBYA] 
MEDITERR.ANEAN  SEA  OIL  SERVICES 

GMBH  (a.k.a.  MEDITERRANEAN  OIL 

SERVICES  GMBH;  a.k.a.  MEDOIL).  P.O. 

Box  5601,  Immermannstrasse  40, 

Dusseldorf  1,  Germany  [LIBYA] 
MEDITRADE  LTD.,  all  offices  (headquartered 

in  Belgrade,  Serbia)  [FRY  S&M) 
MEDOIL  (a.k.a.  MEDITERRANEAN  OIL 

SERMCES  GMBH:  a.k.a. 


MEDITERRANEAN  SEA  OIL  SERVICES 

GMBH),  P.O.  Box  5601,  Immermannstrasse 

40,  Dusseldorf  1,  Germany  (LIBYA) 
MEED  INTERNATIONAL  UMITED,  3 

Mandeville  Place,  London,  England  [IRAQ) 
MENIL  ENSTALT  COMPANY,  Vaduz, 

Liechtenstein  (LIBYA) 
MERCURIUS  IMPORT/EXPORT  COMPANY. 

PANAMA,  S.A..  Calle  C,  Edificio  18,  Box 

4048,  Colon  Free  Zone,  Panama  (CUBA) 
MERIMA,  Krusevac,  Serbia  [FRY  S&M] 
MESOVITA  BANKA  d.d.  (a.k.a.  PKB 

BANKA;  a.k.a.  POL)OPRIVREDNI 

KREDITNA  BEOGR-AD  BANKA),  all  offices 

(Bank  is  headquartered  in  Belgrade,  Serbia) 

[FRY  S&M) 
METAL  AND  PLASTIC  COMPONENTS 

PRODUCTION  (a.k.a.  PROGRES  PRIZREN). 

Prizren,  Kosovo  (Serbia)  (FRY  S&M] 
METAL  UND  STAHL  HANDELS  GMBH, 

Seilergasse  14,  A-lOlO  Vienna,  Austria 

[FRY  S&M) 
METAL  UND  STAHL  HANDELS  GMBH. 

Strase  Lutherana  Corp.  D-2,  Bucharest, 

Romania  (FRY  S&M) 
METALAC,  Suboticka  23, 11050  Belgrade, 

Serbia  (FRY  S&M] 
METALCHEM  BOMBAY.  Yugoslav  Trade 

Commission  Office,  Vaswani  Mansion  1st 

Floor,  120/4  Dinsha  Caccha  Road,  Bombay. 

India  400020  [FRY  S&M] 
METALCHEM  DIS  TICARET  LTD,  Iskele 

Cadd.,  Iskele  Arkasi,  Sokak  No  13  (Cami 

Yani),  Uskudar-Salacak,  Istanbul,  Turkey 

[FRY  S&MJ 
METALCHEM  FRANCE  S.A.R.L.,  16  Avenue 

Franklin  Roosevelt,  75008  Paris,  France 

[FRY  S&M] 
METALCHEM  INTERNATIONAL  LTD.,  79/ 

83  Great  Portland  Street,  London  WIN 

5FA,  England  (FRY  S&M) 
METALCHEMICAL  COMMERCIAL 

CORPORATION,  New  York,  NY,  U.S.A. 

[FRY  S&M) 
.METALIA  S.R.L..  Via  Vittor  Pisani  14,  20124 

Milan,  Italy  [FRY  S&M] 
METALLIA  HANDELS  GMBH,  Berliner  Allee 

61,  Postf.  20  05  20,  4000  Duesseldorf  1, 

Germany  [FRY  S&M] 
METALLIA  MADRID,  Plaza  Castillia  3/1702. 

28046  Madrid,  Spain  [FRY  S&M) 
METALOPLASTIKA,  jevrenova  br  111, 

15000  Sabac,  Serbia  [FRY  S&M) 
METALSERVIS.  Belgrade,  Serbia  [FRY  S&M] 
METALLURGICAL  COOPERATIVE  OF 

SMEDEREVO  (a.k.a.  MKS— METALURSKI 

KOMBINAT  SMEDEREVO),  Smederevo. 

Serbia  (FRY  S&M) 
METALURSKO  METALSKI  KOMBINAT 

NIKSIC.  Niksic,  Montenegro  [FRY  S&M] 
METALWORKING  MACHINES  AND 

COMPONENTS  INDUSTRY  14  OCTOBER 

{a.k.a.  IMK  14  OKTOBAF),  Krusevac, 

Serbia  [FRY  S&M) 
METHAQ  (YIMQ)  Tug  248DVVT  Iraqi  Hag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQI 
METROVL\,  Switzeriand  [LIBYA] 
METTA  TRADING  LTD.,  79-83  Great 

Portland  Street,  London  WIN  5FA,  England 

[FRY  S&M] 
MG  NORD  TRADING  COMPANY,  Belgrade, 

Serbia  [FRY  S&M] 
MIDCO  FINANCE  S.A.  (a.k.a.  MIDCO 

FINANCIAL  S.A.;  a.k.a.  MONTANA 

MANAGEMENT  INC.),  57  Rue  du  Rhone, 

CH-1204  Geneva.  Switzeriand  [IRAQ] 
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MIDCO  FINANCE  S.A.  (a.k.a.  MIDCO 
nNANCL\L  S.A.;  a.k.a.  MONTANA 
MANAGEMENT  INC.).  do  Morgan  & 
Morgan,  Edificio  Torre  Swiss  Bank,  Piso 
16,  Calle  53  Este,  Marbella,  Panama  City, 
Republic  of  Panama  [IRAQ) 

MIDCO  FINANCIAL  S.A.  (a.k.a.  MIDCO 
FINANCE  S.A.:  a.k.a.  MONTANA 
MANAGEMENT  INQ),  c/o  Morgan  & 
Morgan,  Edificio  Torre  Swiss  Bank,  Piso 
16,  Calle  53  Este,  Marbella,  Panama  City, 
Republic  of  Panama  [IRAQ] 

MIDCO  HNANCIAL  S.A.  (a.k.a.  MIDCO 
FINANCE  S.A.:  a.k.a.  MONTANA 
MANAGEMENT  INC.),  57  Rue  du  Rhone. 
CH-1204  Geneva,  SwiUerland  [IRAQ) 

MILENA  SHIP  MANAGEMENT  CO.  LTD. 
(a.k.a.  MILENA  UNES),  Masons  Building. 
86,  The  Strand,  Sliema,  Malta  [FRY  S&.MI 

MIN— MASINSKA  INDUSTRI)A  (a.k.a. 
MACHINE  INDUSTRY  OF  NIS),  Nis,  Serbia 
[FRY  S&M]  ' 

MINEL,  Belgrade,  Serbia  [FRY  S&M] 

MINEX  AD.  CO.,  33  Vsegradska  Street,  Nis. 
Serbia  [FRY  S&M] 

MINING  METALLURGY  CHEMICAL 
COMBINATION  OF  LEAD  AND  ZINC 
(a.k.a.  TREPCA— KOSOVSKA 
MITROVICA),  Kosovska  Mitrovica,  Kosovo 
(Serbia)  [FRY  S&M] 

MITCO  (a.k.a.  MAGHREBAN 
INTERNATIONAL  TRADE  COMPANY). 
47,  Avenue  Kheireddine  Pacha,  1002 
Tunis,  Tunisia  [LIBYA] 

MITSUKURA  BOEKl  K.K.  (a.k.a. 
MITSUKURA  BOEKI-KAISHA,  LTD.:  a.k.a. 
MITSUKURA  CORPORATION;  a.k.a. 
MITSUKURA  TRADING  COMPANY 
UMITED),  2-26  Isobe-dori,  4-chome, 
Chuo-Ku  Kobe,  Japan  [CUBA] 

MITSUKURA  BOEKI  K.K.  (a.k.a. 
MITSUKURA  BOEKI-KAISHA,  LTD.;  a.k.a. 
MITSUKURA  CORPORATION;  a.k.a. 
MITSLHCURA  TRADING  COMPANY 
UMITED),  4-1-13  Hachiman-dori.  Chuo- 
Ku  Kobe,  )apan  (CUBA) 

MITSUKURA  BOEKI-KAISHA.  LTD.  (a.k.a. 
MITSUKURA  BOEKI  K.K.;  a.k.a. 
MITSUKURA  CORPORATION;  a.k.a. 
MITSUKURA  TRADING  COMPANY 
UMITED),  4-1-13  Hachiman-dori.  Chuo- 
Ku  Kobe,  Japan  [CUBA] 

MITSUKURA  BOEKI-KAISHA,  LTD.  (a.k.a. 
MITSUKURA  BOEKI  K.K.;  a.k.a. 
MITSUKURA  CORPORATION:  a.k.a. 
MITSUKURA  TRADING  COMPANY 
LIMITED),  2-26  Isobe-dori,  4-chome. 
Chuo-Ku  Kobe,  Japan  (CUBA) 

MITSUKURA  CORPORATION  (a.k.a. 
MITSUKURA  BOEKI-KAISHA,  LTD.;  a.k.a 
MITSUKURA  BOEKI  K.K.:  a.k.a. 
MITSUKURA  TRADING  COMPANY 
LIMITED),  2-26  Isobe-dori,  4-chome, 
Chuo-Ku  Kobe,  Japan  [CUBA] 

MITSUKURA  CORPORATION  (a.k.a. 
MITSUKURA  BOEKI-KAISHA.  LTD.;  ii.k.a. 
MITSUKURA  BOEKI  K.K.;  a.k.a. 
MITSUKURA  TRADING  COMPANY 
LIMITED),  4-1-13  Hachiman-dori,  Chuo- 
Ku  Kobe,  Japan  [CUBA] 

MITSUKURA  TRADING  COMPANY 
LIMITED  (a.k.a.  MITSUKURA  BOEKI- 
KAISHA,  LTD.:  a.k.a.  MITSUKURA  BOEKI 
K.K.;  a.k.a.  MITSUKURA  CORPORATION). 
2-26  Isobe-dori,  4-chome,  Chuo-Ku  Koln  . 
Japan  (CUBA) 


MITSUKURA  TRADING  COMPANY 
UMITED  (a.k.a.  MITSUKURA  BOEKI- 
KAISHA,  LTD.;  a.k.a.  MITSUKURA  BOEKI 
K.K.;  a.k.a.  MITSUKURA  CORPORATION), 
4-1-13  Hachiman-dori,  Chuo-Ku  Kobe, 
Japan  [CUBA] 

MJESOVITO,  Herceg  Novi,  Montenegro  [FRY 
S&M] 

MKS— METALURSKI  KOMBINAT 
SMEDEREVO  (a.k.a.  METALLURGICAL 
COOPERATIVE  OF  SMEDEREVO), 
Smederevo,  Serbia  [FRY  S&M] 

MOA  (f  k.a.  VIRPAZAR)  (9HTM3)  General 
Dry  Cargo  9,201GT  Malta  Flag  (Bar 
Overseas  Shipping  Ltd.)  (vessel)  [FRY 
S&M] 

MOBIL  OIL  UBYA,  LTD.  (n.k.a.  VEBA  OIL 
UBYA  GMBH:  n.k.a.  VEBA  OIL  UBYAN 
BRANCH:  n.k.a.  VEBA  OIL  OPERATIONS 
B.V.),  see  listings  (Designation  applies  only 
to  joint  venture  located  in  Libya  and  office 
located  in  the  Netheriands)  (LIBYA) 

MOHAMED,  Abdul  Kader  Ibrahim, 
Jianguomenwai  Diplomatic  Housing 
Compound,  Building  7-1,  5th  Floor, 
Apartment  4,  Beijing,  People's  Republic  of 
China  (individual)  (IRAQ) 

MONET  TRADING  COMPANY,  Panama 
ICUBA) 

.MONTANA  MANAGEMENT  INC.  (a.k.a. 
MIDCO  nNANCL\L  S.A.;  a.k.a.  MIDCO 
FINANCE  S.A.,  57  Rue  du  Rhone,  CH-1204 
Geneva,  Switzerland),  c/o  Morgan  & 
Morgan,  Edificio  Torre  Swiss  Bank,  Piso 
16.  Calle  53  Este,  Marbella.  Panama  City, 
Republic  of  Panama  [IRAQ] 

MONTANES,  Roger  (a.k.a.  Roger  Montanes 
CABALLERO:  a.k.a.  Roger  Edward 
DOOLEY),  Panama  (individual)  (CUBA) 

MONTANEZ,  Michael,  Panama  (individual) 
ICUBA] 

MONTE  (f.k.a.  KOMOVI)  (9HTD3)  General 
Dry  Cargo  9,183GT  Malta  Flag  (Bar 
Overseas  Shipping  Ltd.)  (vessel)  [FRY 
S&M] 

MONTENEGRIN  RAILROAD 
TRANSPORTATION  ORGANIZATION 
(a.k.a.  ZELEZNICKO  TRANSPORTNO 
PREDUZECE  CRNE  GORE).  Montenegro 
[FRY  S&M] 

MONTENEGRO  ELECTRIC  POWER 
COMPANY  (a.k.a.  ELEKTROPRIVREDA 
CRNE  GORE),  Podgorica,  Montenegro  [FRY 
S&M) 

MONTENEGRO  EXPORT  NIKSIC,  1052  Vaci 
u  19/21,  Budapest,  Hungary  [FRY  S&M] 

MONTENEGRO  EXPORT  YUGOSLAVL\, 
Kuruclesi  ut  19/b,  Budapest  II,  Hungary 
[FRY  S&M] 

MONTENEGRO  OCEAN  SHIPPING  (n.k.a. 
SOUTH  CROSS  SHIPPING  LTD.),  Valletta, 
Malta,  c/o  Milena  Ship  Management  Co. 
Ltd.,  Masons  Building,  86,  The  Strand, 
Sliema.  Malta  (FRY  S&M] 

MONTENEGRO  OVERSEAS  NAVIGATION 
LTD.,  Panama  City,  Panama,  c/o 
Prekookeanska  Plovidba,  P.O.  Box  87, 
Marsala  Tita  46.  85000  Bar,  Montenegro 
[FRY  S&M) 

MONTENEGRO  POST,  TELEGRAPH  AND 
TELEPHONE  (a.k.a.  PTT  CRNE  GORE), 
Montenegro  [FRY  S&M] 

MONTENEGROBANKA  COMPANY. 
Kaiserstrasse^,  Frankfurt,  Germany  (FRY 
S&M) 

MONTENEGROBANKA  d.d.  (a.k.a. 
INVESTICIONA  BANKA  TITOGRAD),  all 


offices  worldwide  (Bank  is  headquartered 

in  Podgorica,  Montenegro)  [FRY  S&M| 

including,  but  not  limited  to: 
MONTENEGROBANKA  d.d.  (a.k.a. 

INVESTICIONA  BANKA  TITOGRAD), 

Bu)evar  Revolucije  1,  P.  O.  Box  183,  81001 

Podgorica,  Montenegro  (FRY  S&M) 
MONTENEGROEXPORT 

PREDSTAVITELSTVO  FIRMY . 

(MONTENEGROEXPORT 

REPRESENTATIVE  OFFICE),  B 

Pereiaslavskaia  d  7  kv  118,  Moscow,  Russia 

[FRY  S&M] 
MONTENEGROEXPORT  STROIPLOSCADKA 

JUGOSLAVSKOI  FIRMY,  1-i 

Krasnogvardeiskii  pr,  Moscow,  Russia 

[FRY  S&M] 
MONTENEGROEXPRES— BUDVA  (a.k.a. 

TOURIST  ENTERPRISE 

MONTENEGROEXPRES),  Budva, 

Montenegro  [FRY  S&M] 
MONTEX  BANKA  d.d.,  all  offices  (Bank  is 

headquartered  in  Belgrade,  Serbia)  [FRY 

S&M] 
MONTEX,  Niksic,  Montenegro  (FRY  S&M] 
MONTINVEST,  Bulevar  revolucije  84, 

P.O.Box  821, 11001  Belgrade,  Serbia  [FRY 

S&M] 
MONTINVEST,  Wilhelm-Leuschner  Strasse 

68,  6000  Frankfurt  01,  Germany  (FRY 

S&M) 
MOONEX  INTERNATIONAL,  S.A.,  Kingston, 

Jamaica  (CUBA) 
MOONEX  INTERNATIONAL,  S.A.,  Panama 

[CUBA] 
MORACA  (9HTE3)  General  Dry  Cargo 

13,651GT  Malta  Flag  (Oktoih  Overseas 

Shipping  Ltd.)  (vessel)  [FRY  S&M) 
MORAVA,  Serbia  (FRY  S&M] 
MOSLAVINA  (9HTW3)  General  Dry  Cargo 

11,771GT  Malta  Flag  (South  Adriatic  Bulk 

Shipping  Ltd.)  (vessel)  [FRY  S&M) 
MOSTOGRADNJA-GRADJEVNO 

PREDUZECE,  Vlajkoviceva  19A,  11000 

Belgrade,  Serbia  [FRY  S&M] 
MOTOR  INDUSTRY  OF  RAKOVICA  (a.k.a. 

IMR— INDUSTRIJA  MOTORA 

RAKOVICA),  Belgrade,  Serbia  [FRY  S&M] 
MURALLA,  S.A.  (a.k.a.  COMERCIAL 

MURALLA,  S.A.),  Panama  City,  Panama 

(CUBA) 
N.A.I.B.  (a.k.a.  BANQUE  ARABE  D'AFRIQUE 

DU  NORD  (BAANl;  a.k.a.  BANQUE 

ARABE  DU  NORD— BAAN;  a.k.a.  NORTH 

AFRICA  INTERNATIONAL  BANK;  a.k.a. 

NORTH  AFRICAN  INTERNATIONAL 

BANK),  Avenue  Kheireddine  Pacha  25, 

Tunis,  Tunisia  (LIBYA) 
N.A.I.B.  (a.k.a  BANQUE  ARABE  D'AFRIQUE 

DU  NORD  [BAANj;  a.k.a.  BANQUE 

ARABE  DU  NOREV— BAAN;  a.k.a.  NORTH 

AFRICA  INTERNATIONAL  BANK;  a.k.a. 

NORTH  AFRICAN  INTERNATIONAL 

BANK),  P.O.  Box  485, 1080  Tunis  Cedex, 

Tunisia  JLIBYA] 
N.A.I.B.  (a.k.a.  BANQUE  ARABE  D'AFRIQUE 

DU  NORD  [BAANI:  a.k.a.  BANQUE 

ARABE  DU  NORD— BAAN;  a.k.a.  NORTH 

AFRICA  INTERNATIONAL  BANK;  a.k.a. 

NORTH  AFRICAN  I.NJTERNATIONAL 

BANK),  25  Avenue  Khereddine  Pacha. 

Tunis,  Tunisia  (LIBYA) 
N.A.I.B.  (a.k.a.  BANQUE  ARABE  D'AFRIQUE 

DU  NORD  [BAANl:  a.k.a.  BANQUE 

ARABE  DU  NORD— BAAN;  a.k.a.  NORTH 

AFRICA  INTERNATIONAL  BANK;  a.k.a. 


NORTH  AFRICAN  INTERNATIONAL 

BANK),  P.O.  Box  102,  Le  Belvedere,  1002 

Tunis,  Tunisia  [LIBYA] 
NAAS,  Mahmoud,  Libya  (individual) 

(LIBYA) 
NACIONAL,  Serbia  [FRY  S&M) 
NAQONAL  SHOP,  Belgrade.  Serbia  (FRY 

S&M) 
NAFTAGAS,  Novi  Sad,  Vojvodina  (Serbia) 

(FRY  S&M) 
NAFTAGAS-PROMET,  Novi  Sad,  Vojvodina 

(Serbia)  [FRY  S&M) 
NAFTAGAS-REFINERI)A,  Pancevo, 

Vojvodina  (Serbia)  (FRY  S&M] 
NAGROOR  (N/A)  Fish  140DWT  Iraqi  flag 

(Government  of  the  Republic  of  Iraq, 

Ministry  of  Agriculture  &  Agrarian  Reform. 

State  Fisheries  Company,  Baghdad,  Iraq) 

(vessel)  (IRAQ) 
NAINAWA  (YINW)  Tug  310DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  'vessel)  [IRAQ] 
NAJAH,  Tahor,  Manama,  Bdhrain 

(individual)  [LIBYA] 
NAJAH,  Tahor,  Tripoli,  Libya  (individual) 

(LIBYA) 
NAMAN,  Saalim  (a.k.a.  NAMAN,  Sam),  3343 

Woodview  Lake  Road,  West  Bloomfield, 

MI  48323  U.S.A.  (individual)  [IRAQ] 
NAMAN.  Saalim  (a.k.a.  NAMAN,  Sam),  5903 

Harper  Road.  Solon,  OH  44139,  U.S.A. 

(individual)  (IRAQ) 
NAMAN,  Saalim  (a.k.a.  NAMAN,  Sam).  600 

Grant  Street,  42nd  Floor.  Pittsburg,  PA 

15219,  U.S.A.  (individual)  (IRAQ) 
NAMAN,  Saalim  (a.k.a.  NAMAN,  Sam), 

Amman,  Jordan  (individual)  (IRAQ) 
NAMAN,  Saalim  (a.k.a.  NAMAN.  Sam),  Iraq 

(individual)  (IRAQ) 
NAMAN,  Saalim  (a.k.a.  NAMAN,  Sam),  P.O. 

Box  39,  Fletchamstead  Highway,  Coventr>\ 

England  (individual)  (IR.\Q] 
NAP-COMBICK  OEL  GMBH, 

Windmuhlstrasse  1,  D-6000  Frankfurt/Ml, 

Germany  [FRY  S&M] 
NAPETCO  (a.k.a.  NATIONAL 

PETROCHEMICALS  COMPANY;  f  k.a. 

NATIONAL  METHANOL  COMPANY). 

P.O.  Box  5324,  Garden  Citv.  Benghazi. 

Libva  (LIBYA)  i 

NAPETCO  (a.k.a.  NATION.*,L  i 

PETROCHEMICALS  CO.MPANY;  f.k.a.  1 

NATIONAL  METHANOL  COMPANY). 

P.O.  Box  20812.  Marsa  Brega.  Libva 

(UBYA] 
NAPETCO  (a.La.  NATIONAL 

PETROCHEMICALS  COMPANY:  fk.a. 

NATIONAL  METHANOL  COMPANY), 

Dusseldorf,  Germany  (Office  Closed) 

[LIBYA] 
NARODNA  BANKA  CR.\E  GORE  (a.k  a. 

NATIONAL  BANK  OF  MONTENEGRO), 

Podgorica,  Montenegro  [FRY  S&M] 
NARODNA  BANKA  JUGOSLAVIJE  (a.k.a. 

BANQUE  NATIONALE  DE 

YOUGOSLAVIE;  a.k.a.  NATIONAL  BANK 

OF  YUGOSLAVLM.  Belgrade.  Serbia  [FRY 

S&M] 
NARODNA  BANKA  SRBIJE  (a.k.a. 

NATIONAL  BANK  OF  SERBIA).  Belgrade. 

Serbia  [FRY  S&M] 
NATIONAL  AGRICULTURAL  BANK  OF 

LIBYA  (a.k.a.  THE  AGRICULTURAL 

BANK:  a.k.a.  LIBYAN  AGRICULTURAL 

BANK),  (1  citv  branch  and  27  branches  in 

Libya)  (LIBYA) 
NATIONAL  AGRICULTUR^AL  BANK  OF 

UBYA  (a.k.a.  THE  AGRICULTURAL 


59482 


Federal  Register  /  Vol.  59,  No.  221  /  Thursday.  November  17,  1994  /  Notices 


BANK;  a.k.a.  UBYAN  AGRlCULTLfRAL 

kANK),  52,  Omai  El  Mokhlar  Street,  P.O. 

Box  1100,  Tripoli,  Libva  [UBYA) 
NATIONAL  BANK  OF  CUBA  (a.k.a.  BANCO 

NAQONAL  DE  CUBA,  a.k.a.  BNC),  Dai- 

Ichi  BIdg.  6th  Floor,  10-2  Nihombashi,  2- 

chomfl.  Chao-ku,  Tokyo  103,  Japan 

ICUBAl 
NATIONAL  BANK  OF  CUBA  [a.k.a.  BANCO 

NAOONAL  DE  OJB.A,  a.k.a.  BNC), 

Zweierstrassa  35,  CH-a022  Zurich, 

Switzerland)  (CUBA) 
NATIONAL  BANK  OF  CUBA  (a.k.a.  BANCO 

NACIONAL  DE  CUBA,  a.k-a.  B.NC), 

Federico  Boyd  Awe.  &  51  St..  Panama  City, 

Panama  {CUBA) 
NATIONAL  BANK  OF  CUBA  (a.k.a.  BANCO 

NACIO^iAL  DE  CUR.\.  a.k.a.  BNC),  Ave.  de 

Concha  Espina  8.  E-28036  Madrid,  Spain 

[CUBA] 
NATIONAL  BANK  OF  MONTENEGRO  (a.k.a. 

NARODNA  BANK.\  CRNE  GORE), 

Podgorica,  Montenegro  |FRY  SAM) 
NATIONAL  BANK  OF  SERBIA  (a  k.a. 

NARODNA  BANKA  SRBIJE),  Belgrade, 

Serbia  [FRY  S&Xl) 
NATIONAL  BANK  OF  YUCX>SL.\VL\  {a.k.a. 

BANQUE  NATIONALE  DE 

YOUGOSLAVIE;  ak.a.  NARODNA  BANKA 

JUGOSLAVIJE),  Belgrade.  Serbia  (FRY 

S&M] 
NATIONAL  COMMERCIAL  BANK  S.A.L. 

(22  branches  in  Libya)  (LIBYA) 
NATIONAL  COMMERCIAL  BANK  S  A.L.. 

P.O.  Box  166,  Benghazi.  Ubya  (LIBYA) 
NATIONAL  COMMERCLAL  BANK  S.A.L., 

P.O.  Box  4647,  Shuhada  Square.  Tripoli. 

Libva  [UBYAl 
NATIONAL  COMPANY  DRILLING 

CHEMICAL  A  EQUIPMENT  (a.k.a.  JOVVFE). 

NOC  Building,  Ashjara  Square,  Benghazi, 

Libya  (UBYA) 
NATIONAL  COMPANY  FOR  HELD  AND 

TERMINALS  CATERING,  Airport  Road. 

Km.  3,  P.O.  Box  491,  Tripoli.  Libva 

(LIBYA) 
NATIONAL  COMPANY  FOR  OILFIELD 

EQUIPMENT.  P.O.  Box  8707,  Tripoli, 

Libya  (UBYA) 
NATIONAL  DRILLING  COMPA.NY  (a.k.a. 

NATIONAL  DRILLING  COMPANY 

(LIBYA);  a.k.a.  NATIONAL  DRILLI.NG 

WORKOVER  COMPANY),  208  Omar  El 

Mokhtar  Street,  P.O.  Box  1454,  Tripoli, 

Libva  (UBYA) 
NATIONAL  DRILLING  COMPANY  (LIBYA) 

(a.k.a.  NATIONAL  DRILLING  COMPANY; 

a.ka.  NATIONAL  DRILLING  WORKOVER 

COMPANY),  208  Omrfr  El  Mokhtar  Street, 

P.O.  B41X  1454,  Tripoli,  Libya  [LIBYA} 
NATIONAL  DRILUNG  WORKOVER 

COMPANY  (a.k.a.  NATIONAL  DRILUNG 

CO.MPAi-fV;  a.k.a.  NATIONAL  DRILLING 

COMPANY  (UBYA)),  208  Omar  El 

Mokhtar  Street,  P.O.  Box  1454,  Tripoli. 

Libya  [UBYA] 
NATIONAL  GENERAL  INSURANCE  CO. 

LTD..  Salah  Aldin  Al  Ayubi  Street.  Deira- 

Dubai,  United  Arab  Emirates  INKOREAj 
NATIONAL  METlL\NOL  COMPANY  (n.k.a. 

NAPETCa.  n.k.a.  NATIONAL 

PETR0CHEM1C\LS  COMPANY),  see 

listmgs  [LIBYA! 
NATIONAL  OIL  CORPORAHON  (a.k.a. 

UBYAN  NATIONAL  OIL  CORPORATION; 

a.k.a.  L.NOC;  a.k.a.  NOC).  (Subsidiaries  and 


joint  venhues  in  Ubya  and  worldwide) 

(UBYA) 
NATIONAL  OIL  CORPORATION  (a.k.a. 

UBYAN  NATIONAL  OIL  CORPORATION; 

a.k.a.  LNOC;  a.k.a.  NOC),  Petroleum 

Training  and  Qualifying  Institute,  Zawia 

Road,  Km.  9,  P.O.  Box  6184,  Tripoli,  Libya 

[LIBYA] 
NATIONAL  OIL  CORPORATION  (a.k.a. 

UBYAN  NATIONAL  OIL  Ct»PORAT10N; 

a.k.a.  LNOC;  a.k.a.  NOC),  P.O.  Box  2978, 

Benghazi,  Libya  (LIBYA) 
NATIONAL  OIL  CORPORATION  (a.k.a. 

LIBYAN  NATIONAL  OIL  CORPORATION; 

a.k.a.  LNOC;  a.k.a.  NOC).  Dahra  Gas 

Projects  Office.  Dahra  Street.  P.O.  Box 

12221,  Dahra.  Tripoli.  Libva  (UBYA) 
N.^TIONAL  OIL  CORPORA tlON  (a.k.a. 

UBYAN  NATIONAL  OIL  CORPORATION; 

a.k.a.  LNOC;  a.k.a.  NOC),  Petroleum 

Research  Centre,  Al  Nasser  Street,  P.O.  Box 

6431,  Tripoli,  Ubya  jUBYAJ 
NATIONAL  OIL  CORPORATION  (a.k.a. 

LIBYAN  NATIONAL  OIL  CORPORATION; 

a.k.a.  LNOC;  a.k.a.  NOC),  Bashir  Saadawi 

Street,  P.O.  Box  2655,  Tripoli,  Libya 

[UBYA] 
NATIONAL  PETROCHEMICALS  COMPANY 

(a.k.a.  NAPETCO;  f.k.a.  NATIONAL 

METHA.NOL  COMPANY).  P.O.  Box  20812, 

Marsa  Brega.  Libva  [LIBYA! 
NATIONAL  PETROCHEMICALS  COMPANY 

(a.k.a.  NAPETCO;  f.k.a.  NATIONAL 

METHANOL  COMPANY),  Dusseldorf, 

Germany  (Office  Closed)  [UBYA] 
NATIONAL  PETROCHEMICALS  COMPANY 

(a.k-a.  NAPETCO:  f-k.a.  N.\TIONAL 

METHANOL  COMPANY),  P.O.  Box  5324, 

Garden  City,  Benghazi,  Libya  [UBYA! 
NAVARRO,  Samuel  (MARTINEZ),  Frankfurt. 

Germany  (individual)  [CI^BAJ 
NAVIERA  MARITIMA  DE  AROSA.  S.A.. 

Paseo  de  Pereda  36.  Apartado  141,  39004 

Santander.  Spain  (CUBA) 
NAVIGABLE  WATER  CORP.,  LTD..  Panama 

[CUBA] 
NDO  (a.ka.  NORDDEUTSCHE 

OELLEITUNGSGESELLSCHAFT  MBH; 

a.k.a.  NORTH  GERMAN  OIL  PIPELINE), 

Moorburger  Strasse  16,  D2000  Haraburg- 

Harburg  90.  Germany  [UBYA! 
NDO  (a.k.a.  NORDDEUTSCHE 

OELLEITUNGSGESELLSChL\FT  MBH: 

a.k.a.  NORTH  GER\L\N  OIL  PIPELINE), 

Wilhelmshaven  to  Hamburg  pipeline, 

Germany  [LIBYA! 
NESSI,  Ferruccio.  Piazza  Grande  26,  6600 

Locarno,  Switzerland  (individual)  [IRAQ] 
NEUTRON  INTERNATIONAL.  Tripoli,  Libva 

[LIBYA! 
NIGERIAN  ENGINEERING  AND 

CONSTRUCTION  CO.  LTD.,  Ebute-Metta, 

Lagos.  Nigeria  (FRY  S&M! 
NIKSA  BANKA,  all  offices  (Bank  is 

headquartered  in  Belgrade,  Serbia)  [FRY 

S&M! 
NIKSIC  (n.k.a.  BAYAMO)  (9HTF3)  Bulk 

Carrier  9,916GT  Malta  flag  (Lovcen 

Overseas  Shipping  Ud.)  (vessel)  [FRY 

S&M] 
MPE  (f.La.  ULCINJ)  (9HTL3)  Bulk  Carrier 

9,028GT  Malta  Flag  (Lovcen  Overseas 

Shipping  Ltd.)  (vessel)  (FRY  S&M! 
NIPPON-CARIBBEAN  CO.,  LTD.  Chuo-Ku, 

Akasaki-Chuo  1-1  Akasaki  Bldg.,  Tokyo, 

lapan  [CUBA! 


NIREF,  Boezembolcht  23,  Rotterdam. 
Netherlands  [CUBA] 

NIS— NAFTA  INDUSTRIJA  SRBIJE  (a.k.a. 
SERBIAN  PETROLEUM  INDUSTRY),  Novi 
Sad,  Vojvodina  (Serbia)  (FRY  SAM) 

NISR  (YISR)  Service  744DWT  Iraqi  flag  (State 
Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 

NISSAL,  Bulevar  Veljka  Vlahovica  bb,  18000 
Nis,  Serbia  [FRY  S&M] 

NO.  1  (N/A)  Service  30DWT  Iraqi  flag  (State 
Org.  of  Iraqi  Ports)  (vessel)  jIRAQ] 

NO.  2  (N/A)  Service  30DWT  hrsqi  flag  (State 
Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 

NOC  (a.ka.  LIBYAN  NATIONAL  OIL 
CORPORATION;  a.k.a.  LNOC;  a.k.a. 
NATIONAL  OIL  CORPORATION).  Dahra 
Gas  Projects  Office,  Dahra  Street,  P.O.  Box 
12221,  Dahra,  Tripoli,  Libya  [LIBYA] 

NOC  (a.k.a.  LIBYAN  NATIONAL  OIL 
CORPORATION;  a.k.a.  LNOC;  a.k.a. 
NATIONAL  OIL  CORPORATION), 
Petroleum  Training  and  Qualifying 
Institute,  Zawia  Road,  Km.  9,  P.O.  Box 
6184,  Tripoli.  Libya  (LIBYA) 

NOC  (a.k.a.  LIBYAN  NATIONAL  OIL 
CORPORATION;  a.k.a.  LNOC;  a.k  a. 
NATIONAL  OIL  CORPORATION), 
Petroleum  Research  Centre,  Al  Nasser 
Street,  P.O.  Box  6431.  Tripoli.  Libj-a 
(LIBYA) 

NOC  (a.k.a.  LIBYAN  NATIONAL  OIL 
CORPORATION;  a.k.a.  LNOC;  a.k.a. 
NATIONAL  OIL  CORPORATION),  P.O 
Box  2978,  Benghazi,  Ubya  [UBYA] 

NOC  (a.k.a.  LIBYAN  NATIONAL  OIL 
CORPORATION:  a.k.a.  LNOC;  a.k.a. 
NATIONAL  OIL  CORPORATION),  Bashir 
Saadawi  Street,  P.O.  Box  2655,  Tripoli, 
Libya  [LIBYA] 

NOC  (a.k.a.  LIBYAN  NATIONAL  OIL 
CORPORATION:  a.k.a.  LNOC;  a.k.a. 
NATIONAL  OIL  CORPORATION), 
(Subsidiaries  and  joint  ventures  in  Ubya 
and  worldwide)  [LIBYA] 

NOLIVEL,  Belgrade.  Serbia  [FRY  S&M| 

NORDDEUTSCHE 
OELLEITUNGSGESELLSCHAFT  MBH 
(a.k.a.  NDO;  a.k.a.  NORTH  GERMAN  OIL 
PIPELINE),  Wilhelmshaven  to  Hamburg 
pipeline,  Germany  [UBYA] 

NORDDEUTSCHE 
OELLEITUNGSGESELLSCHAFT  MBH 
(a.k.a.  NDO;  a.k.a.  NORTH  GERMAN  OIL 
PIPELINE),  Moorburger  Strasse  16.  D2000 
Hamburg-Harburg  90,  Germany  (UBYA) 

NORDSTRAND  LTD.,  Liechtenstein  [CUBA] 

NORDSTRAND  MARITIME  AND  TRADING 
COMPANY,  33  Akti  Maouli,  185-35  Pireas 
(Piraeus),  Greece  [CUBA] 

NORIEGA,  Manuel  Antonio,  Panama 
(individual)  [CUBA] 

NORTH  AFRICA  COMMERCL\L  BANK 
S.A.L.  (f.k.a.  AR.\B  LIBYAN  TUNISL\N 
BANK  S.A.L.),  P.O.  Box  9575/11, 1st  Floor, 
Picradilv  Centre,  Hamra  Street,  Beirut, 
Lebanon  [LIBYA! 
NORTH  AFRICA  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  D'AFRIQUE  DU 
NOR!)  [BAAN!;  a.k.a.  BANQUE  ARABE 
DU  NORD— BAAN;  a.k.a.  N.A.I.B.;  a.k.a. 
NORTH  AFRICAN  INTERNATIONAL 
BANK),  25  Avenue  Khereddine  Paf;ha, 
Tunis,  Tunisia  (LIBYA) 
NORTH  AFRICA  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  D'AFRIQUE  DU 
NORD  (BAAN!:  a.k.a.  BANQUE  ARABE 
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DU  NORD— BAAN;  a.k.a.  N.A.LB.;  a.k.a. 
NORTH  AFRICAN  INTERNATIONAL 
BANK),  P.O.  Box  102,  Le  Belvedere,  1002 
Tunis,  Tunisia  [LIBYA] 

NORTH  AFRICA  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  D'AFRIQUE  DU 
NORD  (BAAN);  a.k.a.  BANQUE  ARABE 
DU  NORI>— BAAN;  a.k.a.  N.A.I.B.;  a.k.a. 
NORTH  AFRICAN  INTERNATIONAL 
BANK),  Avenue  Kheireddine  Pacha  25, 
Tunis,  Tunisia  [LIBYA] 

NORTH  AFRICA  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  D'AFRIQUE  DU 
NORD  (BAAN);  a.k.a.  BANQL^E  ARABE 
DU  NORD— BAAN;  a.k.a.  N.A.I.B.;  a.k.a. 
NORTH  AFRICAN  INTERNATIONAL 
BANK),  P.O.  Box  485, 1080  Tunis  Cedex, 
Tunisia  (UBYA) 

NORTH  AFRICAN  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  DAFRIQUE  DU 
NORD  [BAANJ;  a.k.a.  BANQUE  ARABE 
DU  NORI>— BAAN;  a.k.a.  N.A.I.B.;  a.k.a. 
NORTH  /AFRICA  INTERNATIONAL 
BANK),  P.O.  Box  485. 1080  Tunis  Cedex, 
Tunisia  [UBYA] 

NORTH  AFRICAN  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  DAFRIQUE  DU 
NORD  (BAAN!;  a.k.a.  BANQUE  ARABE 
DU  NORD— BAAN;  a.k.a.  N.A.I.B.;  a.k.a 
NORTH  AFRICA  INTERNATIONAL 
BA.NK),  Avenue  Kheireddine  Pacha  25. 
Tunis,  Tunisia  [LIBYA] 

.NORTH  AFRICAN  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  D'AFRIQUE  DU 
NORD  [BAAN];  a.k.a.  BANQUE  ARABE 
DU  NORD— BAAN;  a.k.a.  N.A.LB.;  a.k.a. 
NORTH  AFRICA  INTERNATIONAL 
BANK),  P.O.  "Box  102,  Le  Belvedere,  1002 
Tunis,  Tunisia  [LIBYA] 

NORTH  AFRICAN  INTERNATIONAL  BANK 
(a.k.a.  BANQUE  ARABE  DAFRIQUE  DU 
NORD  [BAANl;  a.k.a.  BANQL^  ARABE 
DU  NORD— BAAN;  a.k.a.  N.A.I.B.;  a.k.a. 
NORTH  AFRICA  INTERNATIONAL 
BANK),  25  Avenue  Khereddine  Pacha. 
Tunis,  Tunisia  [LIBYA] 

NORTH  GERMAN  OIL  PIPELINE  (a.k.a. 
NDO;  a.k.a.  NORDDEUTSCHE 
OELLEITUNGSGESELLSCHAFT  MBH). 
Wilhelmshaven  to  Hamburg  pipeline, 
Germany  [LIBYA] 

NORTH  GERMAN  OIL  PIPELINE  (a.k.a. 
NDO;  a.k.a.  NORDDEUTSCHE 
OELLEITUNGSGESELLSCHAFT  MBH). 
.Moorburger  Strasse  16,  D2000  Hamburg- 
Harburg  90,  Germany  (LIBYA) 

NORTH  ISLAND  SHIPPING  CO.,  Limassol, 
Cyprus  [CUBA! 

NORTH  ISLANDS  (^rth  Islands  Shipping 
Co.,  Cyprus)  (vessel)  [CUBA] 

NOVI  SAD  RAILROAD  TRi^NSPORTATION 
ORGANIZATION  (a.k.a.  ZELEZNICKO 
TRANSPORTNO  PREDUZECE  NOVI  SAD). 
Novi  Sad,  Vojvodina  (Serbia)  [FRY  S&M] 

NOVI  SHIPPING  COMPANY  S.A..  Panama 
City,  Panama,  c/o  Beogradska  Plovidba, 
Lenjinov  Bulevar  165A,  Novi  Beograd, 
11070  Belgrade,  Serbia  (FRY  S&M] 

NOVINSKA  AGENCIJA  TANJUG  (a.k.a. 
TANJUG),  Belgrade,  Serbia  [FRY  S&M] 

NOVKABEL,  Novi  Sad,  Vojvodina  (Serbia) 
(FRY  S&M] 

NOVOSADSKA  BANKA  d.d.,  all  offices 
(Bank  is  headquartered  in  Novi  Sad, 
Vojvodina  (Serbial)  [FRY  S&M) 

NOVOSADSKA  FABRIKA  KABELA,  Novi 
Sad,  Vojvodina  (Serbia)  [FRY  S&M] 


NUWAIBI  (N/A)  Fish  140DWT  Iraqi  flag 

(Iraqi  State  Fisheries  Co.)  (vessel)  (IRAQ! 
OBOD  (n.k.a.  AIRE  F)  (9HTG3)  General  Dry 

Cargo  13,651GT  Malta  flag  (Oktoih 

Overseas  Shipping  Ltd.)  (vessel)  [FRY 

S&M] 
OBOD  CETINJE— ELEKTROINDUSTRIJA. 

Cetinje,  Montenegro  [FRY  S&M) 
OCEANIC  BULK  SHIPPING  S.A.,  Panama 

City,  Panama,  c/o  Jugoslavenska  Oceanska 

Plovidba  BB,  Njegoseva,  P.O.  Box  18, 

85330  Kotor,  Montenegro  [FRY  S&M) 
OCTOBER  HOLDING  COMPANY  (a.k.a. 

OCTUBRE  HOLDING  SOCIETE  ANONI.ME) 

Vaduz,  Liechtenstein  [CUBi\] 
OCTUBRE  HOLDING  SOCIETE  ANONIME 

(a.k-a.  OCTOBER  HOLDING  COMPANY), 

Vaduz,  Liechtenstein  (CUBA] 
OHOD  5  (N/A)  Service  DWT  N/A  Saudi 

Arabian  flag  (Iraqi  State  Company  for  Oil 

Projects)  (vessel)  [IRAQ] 
OHOD  6  (N/A)  Service  DWT  N/A  Saudi 

Arabian  flag  (Iraqi  State  Company  for  Oil 

Projects)  (vessel)  (IR-^Q) 
OHOD  7  (N/A)  Ser\-ice  DWT  N/A  Saudi 

Arabian  flag  (Iraqi  State  Company  for  Oil 

Projects)  (vessel)  (IRAQ] 
one  (a.k.a.  FOREIGN  PETROLEUM 

INVESTMENT  CORPORATION;  a.k.a. 

UBYAN  OIL  INVESTMENTS 

INTERNATIONAL  COMPANY;  a.k.a. 

OIUNVEST;  a.k.a.  OILINVEST 

LVTERNATIONAL  N.V.),  Tripoli,  Libya 

[UBYA] 
one  (a.k.a.  FOREIGN  PETROLEUM 

INVESTMENT  CORPORATION;  a.k.a. 

LIBYAN  OIL  INVESTMENTS 

INTERNATIONAL  COMPANY;  a.k.a. 

OIUNVEST;  a.k-a.  OILINVEST 

INTERNAUONAL  N.V.),  Netherlands 

Antilles  [UBYAl 
OIL  ENERGY  FRANCE,  France  [LIBYA] 
OIL  ENERGY  SPAIN  (a.k.a.  OILINVEST 

SPAIN;  a.k.a.  OIUNVEST  ESPANOLA). 

Spain  [LIBYA] 
OILIN\TST  (a.k.a.  FOREIGN  PETROLEUM 

INVESTMENT  CORPORATION;  a.k.a. 

LIBY/VN  OIL  INVESTMENTS 

INTERNATIONAL  COMP.\NY;  a.k.a.  OIIC; 

a.k.a.  OILINVEST  INTERNATIONAL  N.V.). 

Netherlands  Antilles  (LIBYA) 
OILINVEST  (a  k.a.  FOREIGN  PETROLEUM 

INVESTMENT  CORPORATION;  a.k.a. 

UBYAN  OIL  INVESTMENTS 

INTERNATIONAL  COMPANY;  a.k.a.  OIIC: 

a.k.a.  OILINVEST  INTERNATION.\L  N.V.). 

Tripoli.  Libya  [UBYAl 
OILLNVEST  (NETHERLANDS)  B.V.  (a.k.a. 

OIUNVEST  HOLLAND  B.VJ  Museumpin 

11. 1071  DJ  Amsterdam,  Netherlands 

(LIBYA) 
OIUNVEST  ESPANOLA  (a.k.a.  OILINVEST 

SPAIN;  a.k.a.  OIL  ENERGY  SPAIN),  Spain 

(LIBYA! 
OILINVEST  HOLLAND  B.V.  (a.k.a. 

OILINVEST  NETHERLANDS  B.V.), 

Museumpin  11, 1071  DJ  Amsterdam. 

Netherlands  [LIBYA] 
OILINVEST  INTERNATIONAL  N.V.  (a.k.a. 
OILINVEST,  a.k.a.  FOREIGN  PETROLEUM 

INVESTMENT  CORPORATION,  a.k.a. 

LIBYAN  OIL  INVESTMENTS 
INTERNATIONAL  COMPANY,  a.k.a. 
OIIC),  Netheriands  Antilles  [UBYA] 
OILINVEST  INTERNATIONAL  N.V.  (a.k.a. 
OILINVEST,  a.k.a.  FOREIGN  PETROLEUM 


INVESTMENT  CORPORATION,  a.k.a. 

UBYAN  OIL  INVESTMENTS 

INTERNATIONAL  CO.MPANY,  a.k.a. 

one),  Tripoli,  Libya  [UBYA] 
OILINVEST  SPAIN  (a.k.a.  OIL  ENERGY 

SPAIN;  a.k.a.  OIUNVEST  ESPANOLA), 

Spain  [LIBYA] 
OKTOIH  OVERSEAS  SHIPPING  LTD.. 

Valletta,  Malta,  c/o  Rigel  Shipmanagement 

Ltd.,  Second  Floor.  Regency  House. 

Republic  Street.  Valletta.  Malta  (FRY  S&M] 
OMEGA  GMBH  (a.k.a.  EXIMKOS;  a.k.a. 

KOSOVO  EXPORT  IMPORT  GMBH:  a.k  a. 

KOSOVO  GMBH).  Maillingerstr.  34.  8000 

Munich  2,  Germany  [FRY  S&M] 
OMEISH.  Ramadan  M.,  Tripoli,  Libya;  Abu 

Dhabi,  U.A.E.  (individual)  [UBYA] 
O.MNL\UTO.  Belgrade,  Serbia  (FRY  S&M] 
OMNIKOMERC,  Belgrade.  Serbia  [FRY  S&M| 
OMRA.N,  Karim  Dhaidas.  Iraq  (individual) 

1IR.\Q) 
ONYX  ISLANDS  (Mar\ol  Enterprises.  Inc.. 

Panama)  (vessel)  [CUB.^] 
OPTIKA— BEOGRAD.  Belgrade.  Serbia  [FRY 

S&M] 
ORE  STAR  (f  k.a.  SMEDERVO)  (J8FN9)  Ore/ 

Oil  Carrier  86.401GT  Saint  Vincent  Flag 

(Glimmer  Maritime  S.A.)  (vessel)  [FRY 

S&MI 
ORIENT  SHIPPING  UMITED,  Lot  18.  Bay 

Street,  Kingstowne,  St.  Vincent  and  the 

Grenadines  |IR.\QJ 
ORJEN  (9HS03)  Bulk  Carrier  38,551GT  .Malta 

Flag  (Kotor  0\'erseas  Shipping  Ltd.) 

(vessel)  [FRY  S&M] 
OROOBA  (YIOB)  Tug  368D\\T  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)-(vessel)  (IR-\Q| 
ORS,  Jose  Antonio  Rego,  Tokyo,  Japan 

(individual)  [CUB-'V] 
ORTEGA,  Dario  (PINA)  Edificio  Saldivar. 

Panama  City,  Panama  (indiv  dual)  (CUB-\i 
ORTIZ,  Guadalupe,  Cubanatur,  Baja 

California  255,  Edificio  B,  Oficina  103, 

Condesa  06500.  Mexico.  D.F.  (individual) 

ICUBAl 
OS  OILINVEST  SERVICES  AG., 

Loevvenstrasse  60,  Zurich.  Switzerland 

[LIBYA] 
OSBOR.\E  TRADING  CO.MPANY  LTD.. 

Berengaria  Bldg.,  25  Sp\Tou  Araouzou 

Street.  Limassol,  Cyprus  [FRY  S&M] 
OSNOVA  BANKA  POLJOPRIVEDNA 

B,\NKA,  Novi  Sad,  Vojvodina  (Serbia) 

(FRY  S&MI 
OSNOVNA  PRIVREDNO-INV'ESTICIONA 

BANKA  (a.k.a.  INVESTBANKA).  all  offices 

(Bank  is  headquartered  in  Belgrade,  Serbia) 

[FRY  S&M] 
OTORl  MARU  No.  2  (N/A)  Sen  ice  DWT  SI 

A  (State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQI 
PADRON,  Amado  (TRUJILLO).  Panama 

(individual)  (CUBA! 
PAK-LIBYAN  HOLDING  COMP.\.NY  LTD.. 

Karachi.  Pakistan  (LIBYA! 
PALESTINE  (YIFN)  Service 4.649D\\T  Iraqi 

flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 
PALMA  MOCR\  (Naviera  Maritima  de 

Arosa,  Spain)  (vessel)  [CUBA] 
PALOMA  WEST  HANDELS  GMBH, 

Frankfurt.  Germany  (FRY  S&M] 
PAMIT  C.  (Pamit  C.  Sh  ipping  Co. .  Ltd. . 

Cyprus)  (vessel)  [CUBA] 
PAMIT  C.  SHIPPING  CO.,  LTD.,  Limassol. 

Cyprus  [CUBAI 
PAMUCNI  KOMBINAT  YUMKO.  Vranje. 

Serbia  [FRY  S&M| 
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PANAMERICAN  IMPORT  AND  EXPORT 

COMMERCIAL  CORPORATION,  Panama 

ICUBAl 
PANCEVO  HEMIJSICA  INDUSTRIJA, 

Spoljnostarcevacka  80,  26000  Pancevo. 

Serbia  [FRY  S&M| 
PANDORA  SHIPPING  CO.  S.A.,  Honduras 

lIRACy 
PANOAMERICANA,  Panama  ICUBA) 
PANONSKA  BA.NKA  d.d.,  all  offices  (Bank  is 

headquartered  in  Novi  Sad.  Vojvodina 

ISerbial)  [FRY  S&MJ 
PARADISSIOTIS.  Christoforos  Pavtou,  34 

GroBvenor  Street,  London  WlX  9FG, 

England  (individual)  |UBYA| 
PARADISSIOTIS,  Christoforos  Pavlou. 

Larnaca,  Cyprus  (individual)  [LIBY'A) 
PBS  BOSANSKA  GRADISKA  DD,  Bosanska 

Gradiska,  Bosnia-Herzegovina  [FRY  S&M) 
PCL  PELCAM  TRADE  LTD.  (a.k.a.  UBB 

INVESTMENTS  &  RNANCE).  2  Soufoules 

St..  Chantecl3ir  Bldg.,  No.  205,  Nicosia, 

Cvprus  [FRY  S4M) 
PENA.  Jose  (TORRES),  Panama  (individual) 

(CUBA] 
PENA.  Victor,  Panama  (individual)  (CUBA) 
PEONY  ISLANDS  (Peony  Shipping  Co.,  Ltd.. 

Cyprus)  (vessel)  [CUBA! 
PEONY  SHIPPING  CO..  LTD.,  Limassol. 

C\-prus  (CUBA) 
PERAST  (Unknown)  RO/RO  Cargo/Ferry 

131GT  Yugoslavia  Flag  (Komunalno 

Poduzece)  (vessel)  (FRY  S&Ml 
PEREZ,  Alfonso,  Panama  (individual) 
•   [CUBA] 
PEREZ,  Manuel  Martin.  Panama  (individual) 

[CUBA] 
PEREZ,  Osvaldo  (CRUZ),  Panama 

(individual)  [CUBA! 
PESCABRAVA,  S.A..  France  (CUBA) 
PESCABRAVA.  S.A..  Italy  [CUBA) 
PESCABRAVA,  S.A.,  Spain  [CUBAI 
PESCADOS  Y  MARISCOS  DE  PANAMA. 

S.A.  (a.k.a.  PES.MAR;  a.k.a.  PEZMAR. 

S.A.),  Panama  Qty.  Panama  (CUBAI 
PESMAR  (or  PEZMAR),  S.A.  (a.k.a. 

PESCADOS  Y  MARISCOS  DE  PANAMA. 

S.A.),  Panama  City,  Panama  ICUBAJ 
PETRA  NAVIGATION  &  INTERNATIONAL 

TRADING  CO.  LTD.,  (a.k.a.  AL  PETRA 

COMPANY  FOR  GOODS  TRANSPORT 

LTD  ).  Hai  Al  Wahda  Mahalat  906,  906 

Zulak  30.  House  14.  Baghdad.  Iraq  [IRAQJ 
PIEX,  Panama  [CUBA] 
PIK  BECEJ,  Becej,  Vojvodina  (Serbia)  (FRY 

S&MI 
PIK  POZ.\R£VAC.  Pozrevac,  Serbia  (FRY 

S&MI 
PIK  SIRMIUM.  Sreraska  Mitrovita,  Vojvodina 

(Serbia)  [FRY  S»M| 
PIK  SOMBOR,  Sombor,  Vojvodina  (Serbia) 

[FRY  S&MI 
PIK  TAKOVO,  Gomji  Milanovac.  Serbia  [FRY 

S&MI 
PIK  TAMIS.  Pancevo,  Vojvodina  (Serbia) 

[FRY  S&MI 
PILOT  393  (N/A)  Service  DV\T  N/A  Iraqi  flag 

(State  Org.  of  Iraqi  Port^  (vessel)  [IR.^Qj 
PILOT  394  (N/A)  Service  DWT  N/A  Iraqi  flag 

(Stale  Org.  of  Iraqi  Ports)  (vessel)  [IRAQI 
PINO  DEL  AGUA  (Naviera  Maritima  cle 

Arosa,  Spain)  (vessel)  (CUBAI 
PIONEER  (Tramp  Pioneer  Shipping  Cx)..  Ltd.. 

Panama)  (vessel)  (CUBAI 
PIONEER  SHIPPING  LTD..  171  Old  Bakery 

Street,  Valletta,  Malta  (i  /o  Anglo  Caribbean 


Shipping  Co.,  Ltd.,  4th  Floor,  South  Phase 

2,  South  C^ay  Plaza  2. 183  Marsh  Wall, 

London  El4  9SH,  England)  (CUBA) 
PIRAMIDE  INTERNATIONAL.  Panama 

[CUBA] 
PIRANHA  NAVIGATION  CO..  LTD.. 

Limassol,  Cyprus  (CUBA) 
PIVA  (n.k.a.  RIO  B)  (9HTH3)  General  Dry 

Cargo  9,324GT  Malta  Flag  (Bar  Overseas 

Shipping  Ltd.)  (vessel)  [FRY  S&Ml 
PKB  (a.k.a.  POLJOPRIVRfcJDNl  KOMBINAT 

BEOGRAD),  Padinska  Skela,  Serbia  [FRY 

S&M) 
PKB  BANKA  (a.k.a.  MESOVITA  BANKA 

d.d.:  a.ka.  POLJOPRIVREDNI  KREDITNA 

BEOGRAD  BANKA),  all  officas  (Bank  is 

headquartered  in  Belgrade,  Serbia)  (FRY 

S&M) 
PKB  COM.V1ERCE,  Belgrade,  Serbia  [FRY 

S&Ml 
PKB  HERCEG  NOVI,  Herceg  Novi, 

Montenegro  (FRY  S&M) 
PLAYA  (f.k.a.  CETINJE)  (9HSY3)  Bulk  Carrier 

9,028GT  Malta  Flag  (Lovcen  Overseas 

Shipping  Ltd.)  (vessel)  [FRY  S&Mi 
PLJEVANSKA  BANKA,  all  offices  (Bank  is 

headquartered  in  Podgorica.  Montenegro) 

[FRY  S&Ml 
POCHO  NAVIGATION  CO.,  LTD..  Umassol, 

Cvprus  [CUBAI 
POLICE  1  (N/A)  Patrol  DVVT  N/A  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQJ 
POUCE  2  (N/A)  Patrol  DWT  N/A  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
POUCE  3  (N/A)  Patrol  DWT  N/A  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  {IRAQ] 
POLIMKA,  Ivangrad,  Montenegro  [FRY  S&M) 
POLJOPRIVREDNA  BANKA  OSNOVNA,  all 

offices  worldwide  [FRY  S&M| 
POLJOPRIVREDNI  KOMBINAT  (jpOCRAD 

(a.k.a.  PKB),  Padinska  Skela,  Serbia  (FRY 

S&MI 
POLJOPRIVREDNI  KREDITNA  BEOGRAD 

BANKA  (a.k.a.  MESOVITA  BANKA  d.d.; 

a.k.a.  PKB  BANKA),  all  offices  (Bank  is 

headquartered  in  Belgrade.  Serbia)  [FRY 

S&Ml 
POMORAC  (3EIE4)  Bulk  Carrier  20,904GT 

Panama  Flag  (Oceanic  Bulk  Shipping  S.A.) 

(vessel)  [FRY  S&M] 
PONCE  DE  LEON.  Uzaio  (GOMEZ).  Medira, 

Mexico  (individual)  [CUBAI 
PR.MX),  Julio  (ak.a.  Julio  LOBATO),  Panama 

(individual)  [CUBAI 
PREDUZECE  ZA  GAZDOVANJE  SUMAMA— 

SRBIJASUME  (a.k.a.  PUBLIC  FORESTRY 

ENTERPRISE— SRBIJASUME).  Serbia  [FRY 

S&M] 
PREDUZETNICKA  BANKA  d.d..  all  offices 

(Bank  is  headquartered  in  Belgrade.  Serbia) 

[FRY  S&MI 
PREKOOKEANSKA  PLOVIDBA.  P.O.  Box  87. 

Marsala  Tita  46,  85000  Bar,  Montenegro 

(FRY  S&MI 
PRELASA.  Mexico  [CUBAI 
PRENSA  LATINA  CANADA  LTD..  1010  O 

Rue  Ste.  Catherine,  Montreal  PQ  H303  IGl. 

Canada  [CUBAI 
PRENSA  LATINA,  Spain  (CUBA! 
PRESA.  S.A..  Panama  (CUBA) 
PRIMA  EXPORT/LMPORT,  Jamaica  [CUBAI 
PRIMROSE  ISLANDS  (Piranha  Navigation 

C^..  Ltd..  Cyprus)  (vessel)  [CaiBAj 
PRISTINSKA  BANKA  d.d.,  all  offices  (Bank 

is  headquartered  in  Pristina,  Kosovo 

[.Serbia!)  [FRY  S&Ml 


PRIVATNE  PRIVREDE  BANKA.  all  offices 

(Bank  is  headquartered  in  Montenegro) 

[FRY  S&M) 
PRIVREDNA  BANKA  BEOGRAD  d.d.,  all 

ofiices  (Bank  is  headquartered  in  Belgrade. 

Serbia)  [FRY  S&M) 
PRIVREDNA  BANKA  NOVI  SAD  d.d..  all 

offices  (Bank  is  headquartered  in  Novi  Sad. 

Vojvodina  [Serbia])  (FRY  S&M) 
PRIVREDNA  BANKA  SARAJEVO  DD 

(Bijeljina).  Bijeljina,  Bosnia-Herzegovina 

[FRY  S&MI 
PRIVREDNA  BANKA  SARAJEVO  DD 

(Brcko),  Brcko.  Bosnia-Herzegovina  [FRY 

S&M] 
PRIVREDNA  BANKA  SARAJEVO  DD 

(Doboj),  Doboj,  Bosnia-Herzegovina  [FRY 

S&M] 
PRIVREDNA  BANKA  SARAJEVO  DD  (Foca), 

Foca.  Bosnia-Herzegovina  [FRY  S&M| 
PRIVREDNA  BANKA  SARAJEVO  DD 

(Prijedor),  Prijedor,  Bosnia-Herzegovina 

[FRY  S&M] 
PRIVREDNA  BANKA  SARAJEVO  DD  (Titov 

Drvar),  Titov  Drvar,  Bosnia-Herzegovina 

[FRY  S&MI 
PRIVREDNA  BANKA  SARAJEVO  DD 

(Trebinje),  Trebinje,  Bosnia-Herzegovina 

(FRY  S&MI 
PRIVREDNA  BANKA  SARAJEVO  DD 

(Zvornik),  Zvornik.  Bosnia-  Herzegovina 

[FRY  S&MI 
PRIVREDNA  KOMORA  CRNE  GORE  (a.k.a. 

CHAMBER  OF  ECONOMY  OF 

MONTENEGRO),  Podgorica.  Montenegro 

(FRY  S&MI 
PRIVREDNA  KOMORA  JUGOSIjWIJE  (a.k.a 

CHAMBER  OF  ECONOMY  OF 

YUGOSLAVIA),  Belgrade,  Serbia  [FRY 

S&MI 
PRIVREDNA  KOMORA  SRBIJE  (a.k.a. 

CHAMBER  OF  ECONOMY  OF  SERBIA), 

Belgrade,  Serbia  [FRY  S&M| 
PROARTE  (a.k.a.  PROMOQONES 

ARTISTICAS),  Mexico  (CUBA) 
PROGRES  BAGHDAD  BRANCH  OFFICE. 

Section  929  St.,  12  House  35/9/35, 

Baghdad,  Iraq  [FRY  S&M] 
PROGRES.  Belgrade.  Serbia  (FRY  S&M| 
PROGRES  BUCUREST  (a.k.a.  PROf;RES 

BUCHAREST).  B-Dul  Balcesku  No  32-.34/ 

1.  Bucharest,  Romania  [FRY  S&M| 
PROGRES  INTERAGRAR.  Belgrade,  Serbia 

[FRY  S&M] 
PROGRES  PRIZREN  (a.k.a.  METAL  AND 

PLASTIC  COMPONENTS  PRODUCTION), 

Prizren.  Kosovo  (Serbia)  [FRY  S&M] 
PROGRES  TRADE  REPRESENTATION  IN' 

IRAN,  Avaltolah  Teleghani  Ave  No.  202/V. 

Teheran.  Iran  [FRY  S&M| 
PROGRESS  BEOGRAD  (a.k.a.  PROGRESS 

BEOGRAD  PREDSTAVITELJSTVO 

VSSSR),  St.  Gorkog  56  kv  112. 12  50  47 

Moscow,  Russia  [FRY  S&M) 
PROGRESS  BUDAPEST,  Kepviselet  6. 

Ferenczi  Istvan  12/1, 1053  Budapest, 

Hungary  [FRY  S&M] 
PROGRESS  REPRESENTATION  OFHCE, 

Sipka  No.  7,  Sofia  7.  Bulgaria  (FRY  S&M| 
PROGRF.SS  REPRESENTATIVE  OFFICE, 

Szpitalna  6,  Przedstawicielstvo  w 

Warsawie,  Warsaw.  Poland  (FRY  S&M| 
PROITAL  S.R.L.,  Filiale  Di  Trieste,  34122 

Trieste,  Italv  [FRY  S&MI 
PROITAL  S.R.L.,  Via  napo  Tcrriani  2!,/I, 

Milan.  Italv  [FRY  S&M) 


PROMET,  Niksic,  Montenegro  (FRY  SftM) 
PROMIMPRO  EXPORTS  AND  LMPORTS 
LTD.,  70  Archbishop  Makarios  III  Ave., 
Afemia  Bldg.,  3rd  Floor.  Nicosia,  Cyprus 
(FRY  S&Ml 
PROMOQONES  ARTISTICAS  (a.k.a. 
PROARTE).  Ave.  Insurgentes  Sur  No.  421, 
Bloque  B  Despacho  404,  CP.  06100, 
Mexico,  D.F.  [CUBA) 
PROMOTORA  ANDINA,  S.A..  Quito, 

Ecuador  (CUBAI 
PRVA  PETROLETKA.  Trstenik,  Serbia  [FRY 

S&M] 
PRVA  SRPSKA  KOMERCL\LJNA  BANKA. 
all  offices  (Bank  is  headquartered  in  Nis, 
Serbia)  (FRY  S&M] 
PRVI  FEBRU AR  {9HTZ3)  Bulk  Carrier 
17,233GT  Malta  Flag  (South  Adriatic  Bulk 
Shipping  Ltd.)  (vessel)  (FRY  S&MJ 
PRVI  MAJ,  18300  Pirot.  Serbia  [FRY  S&MJ 
PRVOBORAa  Niksic,  .Montenegro  [FRY 

S&MJ 
PRZEDSTAWICIELSTWO 
rUGOSLOWIANSKIEJ  HANDLU 
ZAGRANICZNEGO  HE.MPRO  Szpitalna  6 
m  16.  Warsaw,  Poland  (FRY  S&MJ 
PTT  CRNE  GORE  (a.k.a.  MONTENEGRO 
POST.  TELEGRAPH  AND  TELEPHONE). 
Montenegro  [FRY  S&MJ 
PTT  JUGOSLAVIJE  (a.k.a.  YUGOSLAV 
POST.  TELEGRAPH  AND  TELEPHONE) 
(including  all  Serbian  and  Montenegrin 
affiliates),  Belgrade,  Serbia  [FRY  S&M) 
PTT  SRBIJA  (a.k.a.  SERBL^  POST. 
TELEGRAPH  AND  TELEPHONE). 
Belgrade,  Serbia  (FRY  S&MJ 
PUBLIC  ENTERPRI.se  OF  POST, 
TELEGRAPH,  AND  TELEPHONE  OF 
SERBIA  (a.k.a.  JAVNO  PREDUZECE  PTT 
SRBIJE),  Serbia  [FRY  S&MJ 
PUBUC  FORESTRY  ENTERPRISE— 
SRBIJASUME  (a.k.a.  PREDUZECE  ZA 
GAZEKDVANJE  SUMAMA— SRBIJASUME), 
Serbia  [FRY  S&M] 
PUTNIK,  Belgrade,  Serbia  [FRY  S&M) 
QUALITY  SHOES  COMPANY,  UB33. 
Industrial  Estate.  San  Gwann,  Malta 
ILIBYA] 
QUIMINTER  GMBH.  Vienna.  Austria  (CUBA) 
RAD  GRADJEVINSKO  PREDUZECE, 

Belgrade,  Serbia  [FRY  S&MJ 
RADHWA  18  (N/A)  Tug  DWT  N/A  Iraqi  flag 
(Iraqi  State  Company  for  Oil  Projects) 
(vessel)  [IRAQJ 
RADHWA  19  (N/A)  Tug  DWT  N/A  Iraqi  flag 
(Iraqi  State  Company  for  Oil  Projects) 
(vessel)  (IRAQ) 
RADHWA  20  (N/A)  Tug  DWT  N/A  Saudi 
/\JBbian  flag  (Iraqi  State  Company  for  Oil 
Projects)  (vessel)  (IRAQJ 
RADIO  SERVICE.  S.A..  Panama  (CUBA) 
RADIO  TELEVIZIJA  BEOGRAD  (a.k.a.  RTB). 

Belgrade.  Serbia  [FRY  S&MJ 
R-\D10  TELEVIZIJA  CRNE  GORE  (a.k.a.  RTV 
CR.NE  GORE)  (including  all  affiliates), 
Podgorica,  Montenegro  [FRY  S&M] 
RADIO  TELEVIZIJA  NOVI  SAD  (a.k.a.  RTV 
NOVI  SAD),  Novi  Sad.  Vojvodina  (Serbia) 
[FRY  S&M] 
RADIO  TELEVIZIJA  PRISTINA  (a.k.a.  RTV 
PRISHNA).  Pristina.  Kosovo  (Serbia)  (FRY 
S&MI 
RADIO  TELEVIZIJA  SRBIJE  (a.k.a.  RTV 
SRBiJE)(including  all  affiliates).  Belgrade, 
Serbia  (FRY  S&M) 
RADIO  VERBO,  Panama  ICUBAJ 


RADNIK  (3ELK3)  Bulk  Carrier  17.882GT 
Panama  Flag  (Oceanic  Bulk  Shipping  S.A.) 
(vessel)  [FRY  S&M) 
RADOJE  DAKIC  (a.k.a.  ENTERPRISE  FOR 
CONSTRUCTION  MACHINERY— RADOJE 
DAKIC),  Podgorica,  Montenegro  [FRY 
S&M) 
RAFFINERIE  DU  SUD-OUEST  (a.k.a.  RSO: 
a.k.a.  COLLOMBEY  REFINERY), 
Collombey,  Valais,  Switzerland  (LIBYA) 
RAFIDAIN  BANK.  114  Tahreer  Str.  Eldukki, 
P.O.Box  239,  Omran  Giza,  Cairo,  Ervot 
[IRAQ]  ^^ 

RAFIDAIN  BANK,  2nd  Floor  Sadat  Tower, 
P.O.  Box  1891,  Beirut,  Lebanon  (2  branches 
in  Lebanon)  (IRAQ) 
RAFIDAIN  BANK,  Mafraq,  Jordan  [IRAQ] 
RAFIDAIN  BANK,  New  Banks'  Street,  P.O. 
Box  11360,  Massarif,  Baghdad.  Iraq  (227 
branches  in  Iraq)  [IRAQJ 
RAFIDAIN  BANK,  P.O.  Box  10023,  Sanaa, 

Yemen  Arab  Republic  [IRAQJ 
RAFIDAIN  BANK,  P.O.  Box  1194,  Cinema  al- 

Hussein  Street,  /Vmman.  Jordan  [IRAQJ 
RAFIDAIN  BANK,  P.O.  Box  607,  Manama. 
Bahrain  (2  branches  in  Bahrain)  (IRAQJ 
RAFIDAIN  BANK.  P.O.  Box  685.  Aqaba, 

Jordan  [IRAQJ 
RAFIDAIN  BANK,  P.O.Box  815401.  Jabal 

Amman,  Jordan  (IRACJJ 
R.A.FIDAIN  BANK,  Rafidain  Bank  Building. 
7-10  Leadenhall  Street.  London  EC3V  INL. 
England  [IRAQJ 
RAFIDAIN  B.^NK.  SheikJi  Khalifa  Street. 
P.O.  Box  2727.  Abu  Dhabi,  United  Arab 
Emirates  [IRAQJ 
RAFINERIJA,  Novi  Sad,  Vojvodina  (Serbia) 

(FRY  S&M) 
RAFIQ,  Assem  (a.k.a.  ABDULMAUK.  Abdul 
Hameed;  a.k.a.  MALIK.  Assim  Mohammed 
Rafiq  Abdul),  14  Almotaz  Sad  Al  Deen 
Street,  Al  Nozha,  Cairo.  Egypt  (individual) 
[IRAQ] 
RAHIM  3  (Pioneer  Shipping  Ltd.,  Malta) 

(vessel)  (CUBA) 
RAJBROOK  LIMITED,  England  [IRAQJ 
RAMA  (f.k.a.  KUPRES)  (9HUP3)  General  Dry 
Cargo  13,688  GT  Cyprus  (Malta)  Flag  (New 
Owner  Unknown)  ((South  Adriatic  Bulk 
Shipping  Ltd.))  (vessel)  [FRY  S&MJ 
RANK  XEROX  YU.  Belgrade.  Serbia  [FRY 

S&MI 
RAOUF,  Khalid  Mohammed.  Praca  Pio  X. 
54-100  Andar,  CEP  20091,  Rio  de  Janeiro. 
Brazil  (individual)  [IRAQJ 
RAPID,  Belgrade,  Serbia  (FRY  SftM) 
RAPID  CO,  Studentski  ti^g  4, 11000  Belgrade, 

Serbia  [FRY  S&M] 
RAS  LANUF  OIL  AND  GAS  PROCESSING 
COMPANT,  LTD.  (a.k-a.  RASCO),  Benghazi 
Complex,  P.O.  Box  1971,  Gamel  Abdul 
Nasser  Street,  Benghazi,  Libya  [LIBYA] 
RAS  LANUF  OIL  AND  GAS  PROCESSING 
COMPANY.  LTD.  (a.k.a.  RASCO).  P.O.  Box 
75071,  Tripoli.  Libya  (UBYA) 
RAS  LANUF  OIL  AND  GAS  PROCESSING 
COMPANY,  LTD.  {a.k.a.  RASCO).  Ras 
Lanuf  Complex  and  Terminal,  Ghout  El 
Shaal,  Libya  (LIBYA) 
RASCO  (a.k.a.  RAS  LANUF  OIL  AND  GAS 
PROCESSING  COMPANY,  LTD.).  P.O.  Box 
75071,  Tripoli,  Ubva  [UBYA) 
RASCO  (a.k.a.  RAS  LANUF  OIL  AND  GAS 
PROCESSING  COMPANY.  LTD.).  Benghazi 
Complex,  P.O.  Box  1971,  Gamel  Abdul 
Nasser  Street,  Benghazi,  Libya  (LIBYA) 


RASCO  (a.ka.  RAS  LANUF  OIL  AND  GAS 
PROCESSING  COMPANY,  LTD.),  Ras 
Lanuf  Complex  and  Terminal,  Ghout  El 
Shaal,  Libya  (LIBYA) 
RATAR,  Podgorica,  Montenegro  |FRY  S&M| 
RATKO  MITROVIC— BEOGRAD,  Belgrade 

Serbia  [FRY  S&M] 
RAVENS  (Antamallo  Shipping  Co.,  Ltd., 

Malta)  (vessel)  (CUBA) 
RECICLAJE  INDUSTRL^L,  S.A..  Panama 

[CUBA] 
REDESTOS  SHIPPING  CO..  LTD.,  Limassol. 

Cyprus  (CUBA) 
REKORD,  Belgrade,  Serbia  [FRY  S&.MJ 
RENT-A-CAR,  S.A..  Panama  [CUBAJ 
REYES,  Guillermo  (VERGARA),  Panama  City, 

Panama  (individual)  [CUBA] 
REYNOLDS  AND  WILSON,  LTD.,  21  Victoria 
Road.  Surbiton,  Surrey  KT6  4LK.  England 
(IRAQ) 
RICKS,  Roy,  87  St.  Mary's  Price,  Benfleet. 

Essex,  England  (indiv.dual)  (IRAQ) 
RIECKE.  Dr.  Hans  Guenter,  Hamburg, 

Germany  (individual)  [UBYA] 
RIGEL  SHIPMANAGEME.NT  LTD.,  Second 
Floor,  Regency  House.  Republic  Street, 
Valletta,  Malta  (FRY  S&M) 
RIO  B  (f.k.a.  PIVA)  (9HTH3)  General  Dry 
Cargo  9.324GT  Malta  Flag  (Bar  Overseas 
Shipping  Ltd.)  (vessel)  (FRY  S&M] 
RIO  G  (f.k.a.  TARA)  (9HTK3)  General  Dry 
Cargo  9.201GT  Malta  Flag  (Bar  Overseas 
Shipping  Ltd.)  (vessel)  [FRY  SftM) 
RISAN  (9HUD3)  General  Dry  Cargo  9,698GT 
Malta  Flag  (Zeta  Ocean  Shipping  Ltd.) 
(vessel)  [FRY  S&M] 
ROBIAN  (N/A)  Fish  129DWT  Iraqi  flag  (Iraqi 

State  Fisheries  Company)  (vessel)  [IRAQJ 
ROBNE  KUCE  BEOGRAD'  Belgrade,  Serbia 

[FRY  S&M] 
ROCHA,  Antonio.  Panama  City,  Panama 

(individual)  [CUBA) 
RODRIQUEZ,  Jesus  (BORGES  or  BORJES), 

Panama  (individual)  (CUBA) 
RODRIQUEZ,  Jose  Julio,  Chairman.  Havana 
International  Bank.  20  Ironmonger  Lane, 
London  EC2V  8EY,  England  (individual) 
[CUBA] 
ROMEO.  Charles  (a.k.a.  Charles  Henri  Robert 

RO.MEO).  Panama  (individual)  [CUBA] 
ROPERT,  Miria  Contreras  (a.k.a. 

CONTRERAS,  Miria),  Paris.  France 
,    (individual)  (CUBA) 
ROQUE,  Roberto  (PEREZ),  Panama 

(individual)  [CUBA] 
ROSE  ISLANDS  (Shipley  Shipping  Corp.. 

Panama)  (vessel)  (CUBAI 
ROZAJE,  Polimlje,  Serbia  (FRY  S&MI 
RSO  (a.k.a.  RAFFINERIE  DU  SUD-OUEST- 
a.k  a.  COLLOMBEY  REFINTRY), 
Collombev,  Valais,  Switzeriand  [LIBYA) 
RTB  (a.k.a.  RADIO  TELEVIZIJA  BEOGRAD), 

Belgrade,  Serbia  [FRY  S&MJ 
RTB  BOR,  Bor.  Serbia  [FRY  S&M) 
RTV  CRNE  GORE  (a  k.a.  RADIO  TELEVIZIJA 
CRNE  GORE)  (including  all  affiliates). 
Podgorica,  Montenegro  [FRY  S&M] 
RTV  NOVI  SAD  (a.k.a.  RADIO  TELEVIZIJA 
NOVI  SAD),  Novi  Sad,  Vojvodina  (Serbia) 
[FRY  S&M] 
RTV  PRI.STINA  (a.k.a.  RAPIO  TELEVIZIJA 
PRISTINA).  Pristina.  Kosovo  (Serbia)  (FRY 
S&Mf 
RTV  SRBIJE  (a.k.a.  RADIO  TELEVIZIJA 
SRBIJE)(including  all  affiliates).  Be^rade, 
Serbia  (FRY  S&M] 
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RUBY  ISLANDS  (Golden  Comet  Navigation 

Co.,  Ltd.,  Panama)  (CUBA) 
RUDEX  INTERNATIONAL  LTD,  37-38 

Margaret  St.  London  WIN  8PS,  England 

(FRY  SAMl 
RUDI  CAJAVtC.  Banja  Luka,  Bosnia- 
Herzegovina  [FRY  S&M) 
RUDIMEX  GMBH,  Landstrasse  Hauptsrasse 

1/3-25, 1030  Vienna,  Austria  [FRY  S&Ml 
RUDNAP,  Algiers  branch  office.  12  Rue 

Tirman,  Algiers,  Algeria  (FRY  S&M) 
RUDNAP.  Beijing  representative  office, 

Beijing,  China  (FRY  S&M] 
RUDNAP.  Berlin  branch  office,  Berlin, 

Germany  (FRY  S&M) 
RUDNAP  DD  (a.k.a.  RUDNAP  EXPORT- 
IMPORT).  10  Vuka  Karadzica.  YU-llOOl 

Belgrade,  Serbia  [FRY  S&M] 
RUDNAP  EXPORT-IMPORT  (a.k.a.  RUDNAP 

DD).  10  Vuka  Karadzica,  YU-llOOl 

Belgrade.  Serbia  (FRY  S&M) 
RUDNAP.  Jakarta  representative  office. 

Jakarta,  Indonesia  (FRY  S&M) 
RUDNAP,  Katowice  representative  office, 

Katowice.  Poland  (FRY  S&M) 
RUDNAP,  Moscow  representative  office, 

Moscow,  Russia  [FRY  S&M) 
RUDNAP,  Prague  branch  office,  U  Obecniho 

Dvora  2,  Prague  1,  Czech  Republic  [FRY 

S&M) 
RUDNAP,  Rio  de  Janiero  branch  office,  Rio 

de  Janiero.  Brazil  (FRY  S&M) 
RUDNAP,  Tenran  representative  office, 

Tehran,  Iran  (FRY  S&M) 
RUDNICI  BAKRA  I  NEMETALA.  Bor,  Serbia 

(FRY  S&M] 
RUDNia  BOKSITA,  Niksic,  Montenegro 

(FRY  S&M) 
RUDNIK  BAKRA,  Majdanpek,  Serbia  (FRY 

S&M) 
RUDNIK— GORNJl  MILANOVAC,  Gomji 

Milanovac,  Serbia  [FRY  S&M] 
RUDNIK  UGLJA,  Pljevlja,  Montenegro  (FRY 

S&M] 
RUIZ.  Ramon  Miguel  (POO).  Panama 

(individual)  (CUBA) 
RUL— LESKOVAC.  Leskovac,  Serbia  [FRY 

S&M) 
RUMAILA  (HNRM)  Tanker  36,330DWT  Iraqi 

flag  (Iraqi  Oil  Tankers  Company)  (vessel) 

[IRAQ] 
RUMIJA  (9HTI3)  General  Dry  Cargo  8.954GT 

Malta  Flag  (Lovcen  Overseas  Shipping 

Ltd.)  (vessel)  [FRY  S&M] 
RUMIJATRANS,  Bar,  Montenegro  (FRY  S&M) 
RWR  INTERNATIONAL  INTERNATIONAL 

LTD.  (n.k.a.  A.T.E.  INTERNATIONAL 

LTD.),  3  Mandeville  Place,  London, 

England  [IRAQ] 
S.A.V.  MUENCHEN  (a.k.a.  SAV  SYSTEM 

AGROVOfVODINA  VERTRIEBS  GMBH; 

a.k.a.  SEVER-AGROVOJVODINA  GMBH). 

Wagenlager  Borsigstr.  5-7,  5090 

Leverkusen,  Germany  (FRY  S&M) 
S.A.V.  MUENCHEN  (a.k.a.  SAV  SYSTEM 

AGROVOJVODINA  VERTRIEBS  GMBH; 

a.k.a.  SEVER-AGROVOJVODINA  GMBH), 

Augustin  Street  33,  D-8000  Munich, 

Germany  (FRY  S&M] 
S.M.I.  SEWING  MACHINES  ITALY  S.P.A., 

Italy  (IRAQ) 
SABTINA  LIMITED,  530-532  Elder  House. 

Elder  Gate,  Central  Milton  Keynes  MR9 

ILR,  England  (LIBYA) 
SAHARA  BANK,  (22  branches  in  Libya) 

(LIBYA) 


SAHARA  BANK.  10  First  September  Street. 
P.O.  Box  270,  Tripoli.  Libya  (UBYA) 

SAIF  SAAD  (N/A)  Service  742DWT  Iraqi  flag 
(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 

SALGUIDL\  (a.k.a.  SOQETE  ARABE  LIBYO- 
GUINEENNE  POUR  LE  DEVELOPPEMENT 
AGRICOLE  ET  AGRO-INDUSTRIEL), 
Conakry,  Guinea  (LIBYA) 

SAUMAUREM  (a.k.a.  SOCIETE  ARABE 
UBYENNE  MAURITANIENNE  DES 
RESSOURCES  MARITIMES),  Nouadhibou. 
Mauritania  (LIBYA) 

SAMARRA  (YIBC)  Ferry  DWT  N/A  Iraqi  flag 
(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 

SANABUL  (n.k.a.  ALABID)  (HNDB)  Barge 
1,662DWT  Iraqi  flag  (Iraqi  State  Enterprise 
for  Water  Transport)  (vessel)  [IRAQ] 

SANAM  (YISM)  Service  508DWT  Iraqi  flag 
(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 

SANITAS.  Cetinie.  Montenegro  [FRY  S&M) 

SANTAMARINA  DE  LA  TORRE,  Rafael 
Garcia  (a.k.a.  Alfredo  Rafael  GARCIA 
SANTAMARINA  DE  LA  TORRE)  Panama 
(individual)  [CUBA] 

SANTO,  Anabel,  Ave.  Insurgentes  Sur  No. 
421.  Bloque  B  Despacho  404.  C.P.  06100. 
Mexico.  D.F.  (individual)  (CUBA) 

SARENAC.  Slobodan,  Inex-Interexport  Ltd., 
27  Marta  69,  Belgrade,  Serbia  (individual) 
(FRY  S&M) 

SAUDI.  Abdullah  Anmiar,  Manama,  Bahrain 
(individual)  (UBYA) 

SAV  SYSTEM  AGROVOJVODINA 
VERTRIEBS  GMBH  (a.k.a.  S.A.V. 
MUENCHEN;  a.k.a.  SEVER- 
AGROVOJVODINA  GMBH),  Wagenlager 
Borsigstr.  5-7,  5090  Leverkusen,  Germany 
(FRY  S&M) 

SAV  SYSTEM  AGROVOJVODINA 
VERTRIEBS  GMBH  (a.k.a.  S.A.V. 
MUENCHEN;  a.k.a.  SEVER- 
AGROVOJVODINA  GMBH).  Augustin 
Street  33,  D-8000  Munich.  Germany  (FRY 
S&M] 

SAVA,  Serbia  [FRY  S&M) 

SAVING  AND  REAL  ESTATE  INVESTMENT 
BANK,  P.O.  Box  2297.  Shoman  Street, 
Fashioum,  Tripoli,  Libya,  (24  branches  in 
Libya)  [LIBYA]  SBOOR  (HRN2)  Fish 
129DWT  Iraqi  flag  (Iraqi  State  Fisheries 
Company)  (vessel)  (IRAQ] 

SBS,  Belgrade.  Serbia  (FRY  S&M) 

SCHMITT,  Rogerio  Eduardo.  Praca  Pio  X,  54- 
lOo  Andar,  CEP  20091,  Rio  De  Janeiro, 
Brazil  (individual)  [IRAQ] 

SDK  (a.k.a.  SLUZBA  DRUSTVENOG 
KNJIGOVODSTVA;  a.k.a.  SOCIAL 
ACCOUNTING  SERVICE),  Belgrade.  Serbia 
(FRY  S&M] 

SEABANK  (f  k.a.  Iraqi-owned  AL-BAHAR 
AL-ARAB!)  {HQHR4)  Fish/Cargo 
6,953DWT  Honduras  flag  (Trading  & 
Maritime  Investments.  Honduras.  Managed 
by  Arab  Trans  Trade  Co.  S.A.E.. 
Alexandria,  Egypt)  (vessel)  [IRAQ] 

SEABANK  (n.k.a.  ALBAHR  ALARABI;  n.k.a. 
BAROON,  MV;  f  k.a.  BAHAR  AL  ARABI). 
a  motor  vessel  registered  under  the 
Belizean  flag  [IRAQ] 

SEAMUSIC  II  (9HYH2)  Cargo  26.732DWT 
Malta  flag  (Seamusic  Shipping  Co.  Ltd.,  d 
o  Thenamaris  Ships  Management  Inc., 
Athens.  Greece.  Vessel  seized  by 
Government  of  Iraq)  (vessel)  [IRAQ] 

SEBAA  NISSAN  (YISN)  Tug  368DWT  Iraqi 
flag  (State  Org.  of  Iraqi  Ports)  (vessel) 
(IRAQ) 


SEME,  Belgrade,  Serbia  (FRY  S&M) 
SENANQUE  (Senanque  Shipping  Co.,  Ltd.. 

Cyprus)  (vessel)  (CUBA) 
SENANQUE  SHIPPING  CO..  LTD..  Limassol. 

Cyprus  (CUBA1SERBL\  ELECTRIC  POWER 

COMPANY  (a.k.a.  ELEKTROPRIVREDA 

SRBIJE),  Belgrade,  Serbia  [FRY  S&M) 
SERBIA  POST,  TELEGRAPH  AND 

TELEPHONE  (a.k.a.  PTT  SRBIJA), 

Belgrade.  Serbia  [FRY  S&M) 
SERBIAN  PETROLEUM  INDUSTRY  (a.k.a. 

NIS— NAFTA  INDUSTRIJA  SRBIJE),  Novi 

Sad,  Vojvodina  (Serbia)  [FRY  S&M] 
SERBIAN  RAILROAD  TRANSPORTATION 

ORGANIZATION  (a.k.a.  ZELEZNICKO 

TRANSPORTNO  PREDUZECE  SRBIJE) 

Belgrade.  Serbia  (FRY  S&M) 
SERIFOS  (f  k.a.  LAKE  STAR;  f  k.a 

SKADARUJA)  {JIFN3)  Bulk  Carrier 

15,847GT  Panama  (Saint  Vincent)  Flag 

(Brilliant  Night  Shipping  S.A.)  ((Novi 

Shipping  Company  S.A.))  (vessel)  [FRY 

S&M] 
SERVIMPEX.  S.A..  Panama  [CUBA] 
SERVINAVES,  S.A..  Panama  (CUBA) 
SERVISIPORT,  Podgorica,  Montenegro  (FRY 

S&M) 
SERVO  MIHALJ,  Zrenjanin,  Vojvodina 

(Serbia)  [FRY  S&M) 
SEVER-AGROVOJVODINA  GMBH  (a.k.a. 

S.A.V.  MUENCHEN;  a.k.a.  SAV  SYSTEM 

AGROVOJVODINA  VERTRIEBS  GMBH), 

Augustin  Street  33,  I>-8000  Munich, 

Germany  (FRY  S&M) 
SEVER-AGROVOJVODINA  GMBH  (a.k.a. 

S.A.V.  MUENCHEN:  a.k.a.  SAV  SYSTEM 

AGROVOJVODINA  VERTRIEBS  GMBH), 

Wagenlager  Borsigstr.  5-7,  5090 

Leverkusen,  Germany  (FRY  S&M) 
SEVER,  Subtica,  Vojvodina  (Serbia)  [FRY 

S&M] 
SEVOJNO  OVERSEAS  CORPORATION, 

Englewood,  NJ  (FRY  S&M] 
SHABOOT  (HNLK)  Fish  1.163DWT  Iraqi  flag 

(Rafidain  Fisheries  Co.  Ltd.)  (vessel) 

(IRAQ) 
SHAHANI  AUTO  SUPPLIER.  Panama 

(CUBA) 
SHALLOUF.  Farag  Al  Amin,  P.O.  Box  9575/ 

11, 1st  Floor,  Piccadily  Centre,  Hamra 

Street,  Beirut.  Lebanon;  Vali  Conagi  Cad. 

No.  10,  80200  Nisantasi,  P.O.  Box  380, 

802323  Sisli.  Istanbul,  Turkey  (individual) 

(LIBYA) 
SHANAB.  Tariq  Abu.  Musherfeh.  P.O.  Box 

766,  Zarka,  Jordan  (individual)  (IRAQ) 
SHARIF,  Bashir  M.,  Dat  El  Imad 

Administrative  Complex  Tower  No.  2,  P.O. 

Box  2542.  Tripoli,  Libya  (individual) 

[LIBYA] 
SHARIF.  Bashir  M.,  Vali  Konagi  Cad.  No.  10. 

80200  Nistantas,  Istanbul,  Turkey 

(individual)  (UBYA) 
SHERLALA.  Kassem  M.,  P.O.  Box  2438. 

Usama  Bldg.,  1st  September  St.,  Tripoli. 

Libya  (individual)  [LIBYA] 
SHATT  AL  BASRAH  (HNSR)  Fish  404DWT 

Iraqi  flag  (Iraqi  State  Fisheries  Company) 

(vessel)  [IRAQ] 
SHIPLEY  SHIPPING  CORP.,  Panama  [CUBA] 
SHOROOK  (YISH)  Service  403DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
SHU'  ALAH  (N/A)  Tug  DWT  N/A  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
SIAF  SA,  11.  rue  du  C  Beaux,  Casablanca, 

Morocco  (FRY  S&M] 


SIALA.  Mohamed  Taher  Hammuda,  Tripoli, 

Libya  (individual)  (LIBYA) 
SIBONEY  INTERNAOONAL,  S.A,.  Edificio 
Balmoral,  82  Via  Argentina,  Panama  City, 
Panama  (CUBA) 
SIBONEY  INTERNAQONAL,  S.A., 

Venezuela  (CUBA) 
SIEIRO  DB  NORIEGA,  Felicidad,  Panama 

(individual)  [CUBA) 
SIHAN  (YISl)  Tug  387DWT  Iraqi  flag  (State 

Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
SILOWAT  (n.k.a.  ALFIDAA)  (HNFD)  Barge 
1,662DWT  Iraqi  flag  (Iraqi  State  Enterprise 
for  Water  Transport)  (vessel)  [IRAQ) 
SIM.  Gilberto  P..  Praca  Pio  X,  54-10o  Andar 
CEP  20091,  Rio  De  Janeiro,  Brazil 
(individual)  (IRAQ) 
SIMA  POGACAREVIC-SIMPO  (a.k.a. 
SIMPO),  Vranje,  Serbia  (FRY  S&M) 
SIMPO  (a.k.a.  SIMA  POGACAREVIC- 
SIMPO),  Vranje,  Serbia  (FRY  S&MJ 
SIMPO  (UK)  LTD.,  14-15  Bemers  St.. 

London,  England  (FRY  S&M] 
SIMPO,  Berlin  Representative  Office,  49 
Blockdammweg,  Beriin  C  1157,  Germany 
[FRY  S&M) 
SIMPO  BRD,  Moll-Strasse  10,  0-1020  Berlin 

Germany  [FRY  S&M) 
SIMPO,  Budapest  Branch,  Roberta  Karolya 

67,  Budapest,  Hungary  (FRY  S&M) 
SIMPO  FRANCE  (f.k  a.  BINGO  FRANCE).  28 
Rue  du  Puits  Dixmes  Sennia  606,  94320 
Thiais— CEDEX.  France  [FRY  S&M) 
SIMPO  FURNITURE  (CYPRUS)  LTD.,  1 
Myklas  St..  Flat  303,  Nicosia,  Cyprus  (FRY 
S&M] 
SIMPO  FURNITURE  (CYPRUS)  LTD.. 

Nicosia,  Cyprus  (FRY  S&M) 
SIMFO-INDUSTRIJA  NAMESTAJA 
TAPETARIJE,  Deuseka  1,  Belgrade.  Serbia 
(FRY  S&M) 
SIMPO  INTERNATIONAL  (BRANCH 
OFFICE).  Dufourstr.  107,  Zurich, 
Switzerland  (FRY  S&M) 
SI.MPO  INTERNATIONAL,  London,  Eucland 

[FRY  S&M) 
SlMPO,"Limena  (Padua)  Branch,  Via  Tre  Case 

699/A.  Limena,  Italy  (FRY  S&M) 
SIMPO,  Lodz  Branch.  Cicch-Stomill  7422 

Lipcast,  Poland  (FRY  S&M) 
SIMPO.  London  Branch,  Staples  Corner  West 
717  North  Circular  Road,  London.  England 
[FRY  S&M) 
SIMPO.  Milan  Represan(ative  OfTice,  22  Via 

S  Sofia,  Milan  20122.  Italy  (FRY  SAM] 
SIMPO,  Moscow  Branch  (c/oGENEX), 
Kutozovskii  pr.  13  Podezd  3,  kv.  111. 
Moscow,  Russia  (FRY  SAM) 
SIMPO,  Moscow  Representative  Office,  Kv 
103. 62  Moskva  Dom,  Bolshaya 
Gruzinskaya,  Moscow,  Russia  (FRY  S&M] 
SIMPO,  Paris  Representative  Office,  2  Rue 
Ernest  Psichari,  Paris.  Prance  [FRY  S&M) 
SIMPO.  Prague  Branch  Office,  Stepanska  57/ 
11  Ic/oGENEX).  Prague,  Czech  Republic 
[FRY  SAM) 
SIMPO.  Prague  Representative  Office,  9 
Ovenecka.  Prague  17000,  Czech  Republic 
[FRY  S&MJ 
SIMPO  SPOL  GMBH,  Prague.  Czech  Republic 

[FRY  S&MJ  • 
SIMPO  SRL,  Bassano  Del  Vialle  Dele  Fosse 

30,  Grappa,  Italy  (FRY  SAM] 
SIMPO,  Svetonikolski  Tige.  Belgrade  11000. 

Serbia  (FRY  SAMJ 
SIMPO,  Szczecin  Branch,  Rybex-Odroweze 
1,  Szczecin,  Poland  (FRY  SAMJ 
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SIMPO.  Turin  Representative  OfRce,  Turin 

Italy  (FRY  SAM) 
SIMPO,  Warsaw  Branch,  Paged.  Warsaw. 

Poland  (FRY  S&M) 
SIMPO,  Warsaw  Branch,  Podvale  27. 

Warsaw,  Poland  (FRY  SAM) 
SINAI  (N/A)  Service  1,286DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
SINJAR  (YL\Y)  Service  DWT  N/A  Iraqi  flatr 

(State  Org.  of  Iraqi  Pwts)  (vessel)  (IRAQjl 
SINTELON,  Bela  Palanka.  Serbia  [FRY  SAlUi 
SIRM  HOLDING  S.R.L..  Rome,  Italy  [LIBYA! 
SIRTE  OIL  CO.  FOR  PRODUCTION  ' 

MANUFACTURING  OIL  A  GAS  MARSA  ' ' 

EL  BREGA  (a.k.a.  SIRTE  OIL  COMPANY). 

P.O.  Box  2582,  Tripoli,  Libya  (LIBYA) 
SIRTE  OIL  CO.  FOR  PRODUCTION 

MANUFACTURING  OIL  A  GAS  MARSA 
.     EL  BREGA  (a.k.a.  SIRTE  CML  COMPANY). 

Benghazi.  Libya  [LIBYA] 
SIRTE  OIL  CO.  FOR  PRODUCTION 

MANUFACTURING  OIL  A  GAS  MARSA 

EL  BREGA  (a.k.a.  SIRTE  OIL  COMPANY), 

Marsa  El  Brega,  Libya  (LIBYA) 
SIRTE  OIL  CO.  FOR  PRODUCTION 

MANUFACTURING  OIL  A  GAS  MARSA 

EL  BREGA  (a.k.a.  SIRTE  OIL  COMPANY), 

Sirte  Field,  Libya  (LIBYA) 
SIRTE  OIL  CO.  FOR  PRODUCTION      " 

MANUFACTURING  OIL  A  GAS  MARSA 

EL  BREGA  (a.k.a.  SIRTE  OIL  COMPANY). 

P.O.  Box  385.  Tripoli,  Ubya  (LIBYA) 
SIRTE  OIL  COMPANY  (a.k.a.  SIRTE  OIL  CO. 

FOR  PRODUCTION  MANUFACTURING 

OIL  A  GAS  MARSA  EL  BREGA).  P.O.  Box 

2582,  Tripoli,  Libya  (LIBYA) 
SIRTE  OIL  COMPANY  (a.k.a.  SIRTE  OIL  CO. 

FOR  PRODUCTION  MANUFACTURING 

OIL  A  GAS  MARSA  EL  BREGA),  Benghazi. 

Libya  [LIBYA) 
SIRTE  OIL  COMPANY  (a.k.a.  SIRTE  OIL  CO. 

FOR  PRODUCTION  MANUFACTURING 

OIL  A  GAS  MARSA  EL  BREGA).  <?irte 

Field.  Libya  (UBYA) 
SIRTE  OIL  COMPANY  (ak.a.  SIRTE  OIL  CO. 

FOR  PRODUCTION  MANUFACTURING 

OIL  &  GAS  MARSA  EL  BREGA),  P.O.  Box 

385,  Tripoli,  Libya  (LIBYA) 
SIRTE  OIL  COMPANY  (a.k.a.  SIRTE  OIL  CO. 

FOR  PRODUCTION  MANUFACTURING 

OIL  &  GAS  MARSA  EL  BREGA),  Marsa  El 

Brega,  Libya  (LIBYA) 
SKADARLIJA  (n.k.a.  SERIFOS;  f.k.a.  LAKE 
STAR)  (JIFN3)  Bulk  Carrier  15.84GT 
Panama  (Saint  Vincent)  Flag  (Brilliant 
Night  Shipping  S.A.)  ((Novi  Shipping 
Company  S.A.))  (vessel)  (FRY  S&M) 
SKY  SEA  (f.k.a.  Iraqi-owned  ALRAZI) 
(HNRZ)  Cargo  8.334  DWT  Honduras  flag 
(Pandora  Shipping  Co.  S.A.,  Honduras. 
Managed  by  Pefra  Navigation  A 
International  Trading  Co.  Ltd.,  Amman, 
Jordan)  (vessel)  [IRAQ] 
SLAVEN  (YTMP)  Tanker  126GT  Yugoslavia 
Flag  (Komunalno  Poduzece)  (vessel)  (FRY 
S&M] 
SLAVIJA  BANKA,  all  offices  (Bank  is 
headquartered  in  Belgrade,  Serbia)  (FRY 
S&M] 
SLUZBA  DRUSTVENOG  KNJIGOVODSTVA 
(a.k.a.  SDK:  a.k.a.  SOQAL  ACCOUNTING 
SERVICE).  Belgrade,  Serbia  fFRY  S&M) 
SMEDEREVSKA  BANKA  d.d.,  all  offices 
(Bank  is  headquartered  in  Belgrade,  Serbia) 
(FRY  S&M) 
SMEDERVO  (n.ka.  ORE  STAR)  (J8FN9)  Ore/ 
Oil  Carrier  86,401GT  Saint  Vincent  Flag 


(Glimmer  Maritime  S.A.)  (vessel)  (FRY 
S&M) 
SMIP  (a.k.a.  SOCIETE  MAGHREBINE 
D'lNVESTIS.^EMENT  ET  DE 
PARTICIPATION),  47.  Avenue 
Kheireddine  Pacha,  1002  Tunis.  Tunisia 
[LIBYA] 

;    SOCL\L  ACCOUNTING  SERVICE  (a.k.a. 
SDK;  a.k.a.  SLU2BA  DRUSTVENOG 
KNJIGOVODSTVAJ.  Belgrade.  Serbia  fFHY 
S&M] 
-  SOCIETA  COMMEROA  MINERAU  E 

METTALU,  SRL  (aJt.a.  SOCOMET,  SPA). 
Milan.  Italy  [CUBA) 
SOCIETE  AGRICOLE  TOGOLAISE  ARABE 

LIBYENNE.  Lome,  Togo  [UBYAJ 
SOCIETE  ARABE  LIBYENNE- 
CENTRAFRICAINE  DIMPORT-£XPORT. 
Bangui,  Central  African  Republic  (LIBYA) 
SOQETE  ARABE  LIBYENNE  MAUENNE 
POUR  L'AGRICULTURE  ET  LELEVAGE 
(a.k.a.  SOLIMA),  Bamako,  Mali  (UBYA) 
SOQETE  ARABE  LIBYENNE 
MAURITANIENNE  DES  RESSOURCES 
MARITIMES  (a.k.a.  SALIMAUREM), 
Nouadhibou,  Mauritania  (LIBYA) 
SOQETE  ARABE  UBYO-GUINEENNE 
POUR  LE  DEVELOPPEMENT  AGRICOLE 
ET  AGRO-INDUSTRIEL  (a.k^. 
SALGUIDIA),  Conakry,  Guinea  (LIBYA) 
SOQETE  ARABE  UBYO-NIGERE  POUR  LE 
DEVELOPPEMENT  ET  LA 
COMMERCL^LISATION  DES  PRODUTTS 
AGRICOLES.  Niamey,  Niger  (UBYA) 
SOCIETE  ARABE  UBYO-TUNISENNE  DE 
TRANSPORT  MARITIME,  Tunis,  Tunisia 
[LIBYA] 
SOCIETE  D-ECONOMIE  MDCTE  CENTRE 
AFRICAINE  UBYENNE  DES  PRODUTTS 
AGRICOLES,  Bangui,  Central  African 
Republic  [LIBYA] 
SOCIETE  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DE 
SERVICE  PETROUERE  (a.k.a.  JOINT 
EXPLORATION,  EXPLOITATION  AND 
PETROLEUM  SERVICE^  COMPANY:  a.k  a. 
JOINT  OIL;  a.k.a.  JOINT  OIL  TUNISIA; 
a.k.a.  LIBYA-TUNISIAN  EXPLORATION 
COMPANY),  Planning  A  Logistic  Group 
compfcjx.  Port  of  Zarzis.  Tunisia  (UBYA) 
SOCIETE  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DB 
SERVICE  PETROUERE  (a.k.a.  JOINT 
EXPLORATION,  EXPLOITATION  AND 
PETROLEUM  SERVICES  COMPANY;  B.k.a. 
JOINT  OIL;  a.La.  JOINT  OIL  TUNISIA; 
a.k.a.  L1BYAN-TUNISL\N  EXPLORATION 
COMPANY'),  B.P.  Houmf  Souk  4180. 
Djerba  Island.  Tunisia  [LIBYA) 
SOQETE  DE  RECHERCHE  ET 
DEXPLOITATION  COMMUNE  ET  DE 
SERVICE  PETROUERE  (a.k.a.  JOINT 
EXPLORATION,  EXPLOFTATION  AND 
PETROLEUM  SERVICES  COMPANY:  a.k^i. 
JOINT  OIL;  a.k.a.  JOINT  OIL  TUNISIA; 
a.k.a.  LIBYAN-TUNISIAN  EXPLORATION 
COMPANY).  7th  of  November  offshore 
field.  Gulf  of  Gabes  [UBYA) 
SOCIETE  GENERALE  YUGOSLAV  BANK 

d.d..  Belgrade.  Serbia  (FRY  S&M] 
SOCIETE  INTERAFFRICAINE  DU  BANQUE 
(a.La.  BALTEX:  a.k.a.  BANQUE  ARABE 
UBYENNE  TOGOLAISE  DU  COMMERCE 
EXTERIBUR),  P.O.  Box     i74,  Lome.  Togo 
(UBYA] 
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SOCIETE  UBYENNE  CENTRE  AFRICAINfE 

DES  MINES,  Bangui,  Central  African 

Republic  ILIBYA] 
SOCIETE  MAGHREBINE 

D'INVESTISSEMENT  ET  DE 

PARTICIPATION  (a.k.a.  SMIP).  47,  Avenue 

Kheireddine  Pacha,  1002  Tunis,  Tunisia 

ILIBYAl 
SOCIETE  MIXTE  RWANDO-ARABE 

UBYENNE  DE  PROMOTION  HOTELIERE 

ET  TOURISTIQUE  AU  RWANDA,  Kigali. 

Rwanda  (LIBYA) 
SOCIETE  MIXTE  RWANDO  ARABE 

UBYENNE  POUR  LE  DEVELOPPEMENT 

ET  LA  COMMEROAUSATION  DES 

PRODUTS  AGRICOLES  ET  D'ELEVAGE. 

Kigali,  Rwanda  lUBYA) 
SOCIETE  TOGOLAISE  ARABE  LIBYENNE 

DE  PECHE,  Lome,  Togo  (LIBYA) 
SOCOMET,  SPA  (a.k.a.  SOCIETA 

COMMERCIA  MINERALI E  METALU. 

SRL),  Milan,  Italy  (CUBA) 
SOKTAR  (a.k.a.  JARACO  S.A.;  f.k.a. 

TPADACO  S.A.),  45  Route  de  Frontenex, 

CH-1207  Geneva,  Switzerland  (IRAQ) 
SOUMA  {a.k.a.  SOCIETE  ARABE  LIBYENNE 

MALIENNE  POUR  L' AGRICULTURE  ET 

L'ELEVAGE).  Bamako,  Mali  (LIBYA) 
SOLNECHNIK  (UOJEl  Fish  404DWT  Iraqi 

flag  (Iraqi  State  Fisheries  Company) 

(vessel)  [IRAQ] 
SOMBOR  PROMET— AGROSAVEZ,  Sombor. 

Vojvodina  (Serbia)  (FRY  S&M) 
SOUTH  ADRL\TIC  BULK  SHIPPING  LTD.. 

Valletta.  Malta,  c/o  Jugoslavenska 

Oceanska  Plovidba  BB,  Njegoseva,  P.O. 

Box  18,  85330  Kotor,  Montenegro  (FRY 

S&Ml 
SOUTH  CROSS  SHIPPING  LTD.  (f.k.a. 

MONTENEGRO  OCEAN  SHIPPING), 

Valletta.  Malta,  c/o  Milena  Ship 

Management  Co.  Ltd.,  Masons  Building, 

86,  The  Strand,  Sliema,  Malta  (FRY  S&M) 
SOUTH  ISLANDS  (South  Islands  Co.,  Ltd.. 

Cyprus)  (vessel)  (CUBA) 
SOUTH  ISLANDS  CO.,  LTD.,  Liraassol, 

Cyprus  (CUBA) 
SOUZA,  Francisco  Antonio,  Praca  Pio  X.  54- 

lOo  Andar,  CEP  20091,  Rio  De  Janeiro, 

Brazil  (individual)  [IRAQ] 
SOZINA  (YTCS)  Tug  169GT  Yugoslavia 

(Luka  Bar— Preduzece)  (vessel)  (FRY  S&M) 
SPECKMAN,  Jeanine,  England  (individual) 

[IRAQ] 
SPLITSKA  BANKA  DD  SPLIT  (Knin),  Knin, 

Croatia  (FR\'  S&M) 
SRBIjA— KRAGUJEVAC,  Kragujevac.  Serbia 

(FRY  S&M] 
SRBIJATURIST,  Nis.  Serbia  [FRY  S&M) 
SRBOCOOP,  Belgrade,  Serbia  [FRY  S&M) 
SRPSKA  FABRIKA  STAKLA.  Paracin.  Serbia 

(FRY  S&M] 
STANDWEAR  (Standwear  Shipping  Co.. 

Ltd.,  Cyprus)  (vessel)  [CUBA] 
STANDWEAR  SHIPPING  CO.,  LTD.. 

Limassol,  Cyprus  (CUBA) 
STAR  1  (Canapel,  S.A.,  Panama)  (vessel) 

[CUBA] 
STAVROU,  Stavros,  Cyprus  (individual) 

[LIBYA] 
STERN,  Alfred  Kaufman,  Prague, 

Czechoslovakia  (individual)  (CUBA) 
SUKO,  Pirot,  Serbia  [FRY  S&M) 
SULAIMANIYAH  (YIAG)  Service  DWT  N/A 

Iraqi  flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 


SUMADIJA  (9HUI3)  Bulk  Carrier  17,939GT 

Malta  Flag  (South  Adriatic  Bulk  Shipping 

Ltd.)  (vessel)  (FRY  S&M) 
SUNBOW  MARITIME  S.A..  Panama  City, 

Panama,  c/o  Beogradska  Plovidba, 

Lenjinov  Bulevar  165A,  Novi  Beograd, 

11070  Belgrade,  Serbia  [FRY  S&M) 
SUPERSEGUROS,  Panama  [CUBA] 
SUPLIDORA  LATINO  AMERICANA,  S.A. 

(a.k-a.  SUPLILAT,  S.A.),  Panama  City, 

Panama  (CUBA) 
SUPLILAT.  S.A..  (a.k.a.  SUPLIDORA 

LATINO  AMERICANA,  S.A.),  Panama  City, 

Panama  [CUBA] 
SURVEY  LAUNCH  No.  1  (N/A)  Research 

DWT  N/A  (State  C)i;g.  of  Iraqi  Ports)  (vessel) 

(IRAQ) 
SURVEY  LAUNCH  No.  2  (N/A)  Research 

DWT  N/A  (State  Oi^g.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 
SURVEY  LAUNCH  No.  3  (N/A)  Research 

DWT  N/A  (State  Org.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 
SUTfESKA  {9HSN3)  Bulk  Carrier  38,551GT 

Malta  Flag  'Votor  Overseas  Shipping  Ltd.) 

(vessel)  [FRV  S&M] 
SVAJCARSKQ-JUGOSLOVENSKA  BANKA, 

all  offices  (Bank  is  headquartered  in 

Serbia)  [FRY  S&M) 
SVE-n  STEFAN  (9HTJ3)  Pax/RO/RO  Cargo/ 

Ferry  1,637GT  Malta  Flag  (Lovcen 

Overseas  Shipping  Ltd.)  (vessel)  [FRY 

S&M] 
SWAN  LAUNDRY  AND  DRY  CLEANING 

COMPANY,  LTD.,  55,  Racecourse  Street, 

Marsa,  Malta  [LIBYA] 
SYLICO  (a.k.a.  ARAB  LIBYAN  SYRIAN 

INDUSTRIAL  &  AGRICULTURAL 

INVESTMENT  COMPANY:  a.k.a.  SYRIAN 

UBYAN  COMPANY— INDUSTRIAL  & 

AGRICULTURAL  IN'VESTMENTS),  9 

Mazze,  Autoslrade,  Damascus,  Syria 

(LIBYA) 
SYRIAN  UBYAN  COMPANY— INDUSTRIAL 

&  AGRICULTURAL  INVESTMENTS  (a.k.a. 

ARAB  LIBYAN  SYRL\N  INDUSTRIAL  & 

AGRICULTURAL  INVESTMENT 

COMPANY;  a.k.a.  SYUCO),  9  Mazze, 

Autostrade,  Damascus,  Syria  (LIBYA) 
T  N  K  FABRICS  LIMITED.  England  [IRAQ] 
T.D.G.  (a.k.a.  TECHNOLOGY  AND 

DEVELOPMENT  GROUP  LTD.),  Centric 

House  390/391,  Strand,  London,  England 

[IRAQ] 
T.E.G.  LIMITED,  3  Mandeville  Place, 

London.  England  [IRAQ] 
T.M.G.  ENGINEERING  LIMITED,  Castle  Row, 

Horticultural  Place,  Chiswick,  London, 

England  [IRAQ] 
TACON  GROUP.  Serbia  [FRY  S&M] 
TADMUR  (HNTD)  Tanker  3,627DVVT  Iraqi 

flag  (Iraqi  Oil  Tankers  Company)  (vessel) 

(IRAQ) 
TAHREER  (YITR)  Service  4,649DWT  Iraqi 

flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

(IRAQ) 
TAKOVO,  Belgrade,  Serbia  (FRY  S&M) 
TALL,  Aktham.  P.O.  Box  1318,  Anunan, 

Jordan  (individual)  [IRAQ] 
TALLER  DE  REPARACIONES  NAVALES, 

S.A.  (a.k.a.  TARENA),  Panama  City, 

Panama  [CUBA] 
TAMOIL  HUNGARIA,  Hungary  [LIBYAI 
TAMOIL  ITALIA  S.P.A.,  Cremona  Refinery, 

Italy  (LIBYA) 
TAMOIL  ITALIA  SPA..  Piazzetta  Bossi  3. 1- 

20121  Milan,  Italy  [UBYA] 
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TAMOIL  PETROLI  ITALL\NA  S.P.A.,  (1.977 

gasoline  retail  outlets  in  Italy)  (LIBYA) 
TAMOIL  PETROU  ITALIANA  S.P.A.,  Milan, 

Italy  ILIBYA) 
TAMOIL  SUISSE  S.A.  (a.k.a.  TAMOIL 

SWITZERLAND;  f.k.a.  GATOIL  SUISSE 

S.A.).  Geneva,  Switzerland  (LIBYA) 
TAMOIL  SUISSE  S.A.  (a.k.a.  TAMOIL 

SWITZERLAND;  f.k.a.  GATOIL  SUISSE 

S.A.),  (330  gasoline  retail  outlets  in 

Switzerland)  (UBYA) 
TAMOIL  SUISSE  S.A.  (a.k.a.  TAMOIL 

SWITZERLAND:  f.k.a.  GATOIL  SUISSE 

S.A.),  (RSO  refinery  in  Collombey)  [LIBYA] 
T/VMOIL  SUISSE  S.A.  (a.k.a.  TAMOIL 

SWITZERLAND;  f.k.a.  GATOIL  SUISSE 

S.A.).  Zug,  Switzerland  (LIBYA) 
TAMOIL  SWITZERLAND  (a.k.a.  TAMOIL 

SUISSE  S.A.;  f.k.a.  GATOIL  SUISSE  S.A.), 

(330  gasoline  retail  outlets  in  Switzerland) 

[LIBYA] 
TAMOIL  SWITZERLAND  (a.k.a.  TAMOIL 

SUISSE  S.A.;  f.k.a.  GATOIL  SUISSE  S.A.). 

Zug,  Switzerland  (LIBYA) 
TAMOIL  SWITZERLAND  (a  k.a.  TAMOIL 

SUISSE  S.A.;  f.k.a.  GATOIL  SUISSt.  S.A.). 

(RSO  refinery  in  Collombey)  (LIBYA) 
.TAMOIL  SWITZERLAND  (a.k.a.  TAMOIL 

SUISSE  S.A.;  f.k.a.  GATOIL  SUISSE  S.A.), 

Geneva,  Switzerland  [LIBYA] 
TAMOIL  TRADING  LTD.  (f.k.a.  TAMOIL 

[UK]  LTD.),  25  Schutzengasse  CH  8001. 

Zurich,  Switzerland  [LIBYA] 
TAMOIL  TRADING  LTD.  (f.k.a.  TAMOIL 

(UK)  LTD.).  1  St.  Paul's  Churchyard, 

London  EC4M  8SH,  England  [LIBYA] 
TAMOIL  TRADING  LTD.  (f.k.a.  TAMOIL 

(UK)  LTD.),  24  Boulevard  Princess 

Charlotte,  Monte  Carlo,  Monaco  [LIBYA] 
TAMOIL  [UK]  LTD.  (n.k.a.  TAMOIL 

TRADING  LTD.).  see  listings  [LIBYA] 
TANJUG  (a.k.a.  NOVINSKA  AGENCIJA 

TANJUG),  Belgrade,  Serbia  [FRY  S&M) 
TARA  (CETINJA),  Cetinje.  Montenegro  [FRY 

S&M) 
TARA  (n.k.a.  RIO  G)  (9HTK3)  General  Dry 

Cargo  9,201GT  Malta  Flag  (Bar  Overseas 

Shipping  Ltd.)  (vessel)  (FRY  S&M] 
TARA  (PLJEVLJA),  Pljevlja,  Montenegro 

[FRY  S&M) 
TARENA,  S.A.  (a.k.a.  TALLER  DE 

REPARACIONES  NAVALES  S.A.),  Panama 

(CUBA) 
TARIK IBN  ZIYAD  (HNTZ)  Tanker 

118.139DWT  Iraqi  flag  (Iraqi  Oil  Tankers 

Company)  (vessel)  [IRAQ] 
TARIQ  ABU  SHANAB  EST.  FOR  TRADE  & 

COMMERCE  (a.k.a.  TARIQ  ABU  SHANAB 

EST.;  a.k.a.  TARIQ  ABU  SHANAB 

METALS  ESTABLISHMENT),  Musherfeh. 

P.O.  Box  766,  Zarka.  Jordan  [IRAQ] 
TARIQ  ABU  SHANAB  EST.TARIQ  ABU 

SHANAB  METALS  ESTABLISHMENT 

(a.k.a.  TARIQ  ABU  SHANAB  EST.  FOR 

TRADE  &  COMMERCE:  a.k.a.  TARIQ  ABU 

SHANAB  METALS  ESTABLISHMENT), 

Musherfeh.  P.O.  Box  766,  Zarka.  Jordan 

(IRAQ) 
TARIQ  ABU  SHANAB  METALS 

ESTABLISHMENT  (a.k.a.  TARIQ  ABU 

SHANAB  EST.:  a.k.a.  TARIQ  ABU 

SHANAB  EST.  FOR  TRADE  & 

COMMERCE),  Musherfeh,  P.O.  Box  766, 

Zarka,  Jordan  [IRAQ] 
TAVEIRA,  A.  Arnaldo  G.,  Praca  Pio  X,  54- 

lOo  Andar,  CEP  20091.  Rio  De  Janeiro, 

Brazil  (individual)  [IRAQ] 


IMI 


TECHNIC  DIGEMEX  CORP.,  Calle  34  No.  4- 

50,  Office  301,  Panama  City,  Panama 

(CUBA) 
TECHNIC  HOLDING  INC..  Calle  34  No.  4-50. 

Office  301.  Panama  City,  Panama  [CUBA] 
TECHNOLOGY  AND  DEVELOPMENT 

GROUP  LTD.  (a.k.a.  T.D.G.),  Centric  House 

390/391,  Strand.  London,  England  [IRAQ] 
TECNOPROM  (CYPRUS)  LTD.,  57  Ledra 

Street,  No.  7,  Nicosia,  Cyprus  [FRY  S&M) 
TEHNOGAS,  Kraljevo,  Serbia  (FRY  S&M] 
TEHNOHEMIJA,  Belgrade,  Serbia  [FRY  S&M] 
TEHNOPROMET,  Belgrade,  Serbia  (FRY 

S&M] 
TEHNOSERVIS,  Belgrade,  Serbia  (FRY  S&M) 
TEKING-INVEST,  Belgrade,  Serbia  [FRY 

S&M) 
TEKNICA  OIL  SERVICES  (OVERSEAS) 

UMITED,  Cyprus  [UBYA] 
TEKNICA  PETROLEUM  SERVICES  LIMITED. 

Suite  1100,  736  Sixth  Avenue  S.W., 

Calgary,  Alberta  T2P  3T7,  Canada  [LIBYA] 
TEKNICA  (UK)  LIMITED  (f.k.a.  FC9063 

UMITED),  15/17  Lodge  Road,  St.  Johns 

Wood,  London  NWS  7JA,  England;  Avon 

House,  360-366  Oxford  Street,  London 

WIN  9HA,  England;  Tripoli,  Libya  [UBYA] 
TEKNOX,  Belgrade,  Serbia  [FRY  S&M] 
TEKSTILNI  KOMBINAT  RASKA,  Novi  Pazar, 

Serbia  (FRY  S&M) 
TEKXEL  LIMITED  (a.k.a.  JAWABY 

TECHNICAL  SERVICES  LIMITED), 

London,  England  (LIBYA) 
TELEOPTIK,  Belgrade,  Serbia  [FRY  S&M) 
TEMIS  SHIPPING  CO.,  Panama  (CUBA) 
TENERIA  TAURO,  S.A.,  Panama  (CUBA) 
TEXTILE  INDUSTRY  OF  GRDELICA  (a.k.a. 

TIG— TEKSTILNA  INDUSTRIJA 

GRDELICA),  Grdelica,  Serbia  (FRY  S&M] 
THEEQAR  (YL\C)  Tug  220DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
TIFON  (Senanque  Shipping  Co.,  Ltd., 

Cyprus)  (vessel)  [CUBA] 
TIG— TEKSTILNA  INDUSTRIJA  GRDELICA 

(a.k.a.  TEXTILE  INDUSTRY  OF 

GRDELICA),  Grdelica.  Serbia  [FRY  S&M] 
TIGAR  AMERICA,  Jacksonville,  Florida, 

U.S.A.  [FRY  S&M] 
TIGAR.  Pirot,  Serbia  [FRY  S&M) 
TIGRIS  TRADING,  INC.,  2  Stratford  Place, 

London  WlN  9AE.  England  (IRAQ) 
TIGRIS  TRADING.  INC.,  5903  Harper  Road. 

Solon,  OH  44139  U.S.A.  [IRAQ] 
TIGRIS  TRADING,  INC..  600  Grant  Street. 

42nd  Floor,  Pittsbui:g,  PA  15219  U.S.A. 

[IRAQ] 
TIVAT  {9HUM3)  General  Dry  Cargo  9,698GT 

Malta  FLag  (Zeta  Ocean  Shipping  Ltd.) 

(vessel)  (FRY  S&M] 
TOLEDO,  R.F.,  Managing  Director,  Havana 

International  Bank,  20  Ironmonger  Lane, 

London  EC2V  8EF.  England  (individual) 

[CUBA] 
TOPOLICA  (Unknown)  Tug  169GT 

Yugoslavia  (Luka  Bar— Preduzece)  (vessel) 

(FRY  S&M) 
TORRES,  Manuel,  Representative,  Banco 

Nacional  de  Cuba,  Federico  Boyd  Ave  &  51 

St..  Panama  City,  Panama  (individual) 

[CUBA] 
TOSCO,  Arnaldo  (GARCL\),  Panama 

(individual)  [CUBA] 
TOURIST  ASSOCIATION  OF  YUGOSLAVIA 

(a.k.a.  TURISTICKI  SAVEZ  JUGOSLAVIJE), 

Belgrade,  Serbia  [FRY  S&M] 
TOURIST  ENTERPRISE 

MONTENEGROEXPRES  (a.k.a. 


MONTENEGROEXPRES— BUDVA),  Budva, 

Montenegro  (FRY  S&M] 
TRADACO  S.A.  (n.k.a.  JARACO  S.A.:  n.k.a. 

SOKTAR),  45  Route  de  Frontenex,  CH- 
1207  Geneva,  Switzerland  (IRAQ) 
TRADING  &  MARITIME  INVESTMENTS, 

San  Lorenzo,  Honduras  [IRAQ] 
TRAMP  PIONEER  SHIPPING  CO.,  Panama 

(c/o  Anglo  Caribbean  Shipping  Co.,  Ltd., 

4th  Floor,  South  Phase  2,  SouSi  Quay 

Plaza,  183  Marsh  Wall,  London  El4  9SH, 

England  (CUBA) 
TRANSIT,  S.A.,  Panama  (CUBA) 
TRANSOVER,  S.A.  (a.k.a.  HAVINPEX.  S.A.). 

Panama  City,  Panama  (CUBA) 
TRANSPORT.  Kolasin,  Montenegro  [FRY 

S&M) 
TRANSSERVIS,  Bijelo  Polje,  Montenegro 

[FRY  S&M] 
TRAVEL  SERVICES,  INC..  Hialeah,  Florida, 

U.S.A.  [CUBA] 
TREBJESA,  Niksic.  Montenegro  [FRY  S&M) 
TREPCA— KOSOVSKA  MITROVICA  (a.k.a. 

MINING  METALLURGY  CHEMICAL 

COMBINATION  OF  LEAD  AND  ZINC), 

Kosovska  Mitrovica,  Kosovo  (Serbia)  (FRY 

S&M] 
TREVISO  TRADING  CORPORATION, 

Edificio  Banco  de  Boston,  Panama  City, 

Panama  (CUBA) 
TRGOPRODUKT,  Pancevo,  Vojvodina 

(Serbia)  [FRY  S&M] 
TRGOPROMET,  Cetinje,  Montenegro  [FRY 

S&M] 
TRGOVACKA  BANKA  d.d.,  Belgrade.  Serbia 

(FRY  S&M] 
TRGOVINA  KOSOVO,  Prizren,  Kosovo 

(Serbia)  [FRY  S&M] 
TRINAESTI JULI  (a.k.a.  13th  JULY)  (9HTQ3) 

Bulk  Carrier  17,233GT  Malta  Flag  (Zeta 

Ocean  Shipping  Ltd.)  (vessel)  (FRY  S&M) 
TROBER,  S.A.  (a.k.a.  TROVER,  S.A.),  Edificio 

Saldivar,  Panama  City,  Panama  [CUBA] 
TROPIC  TOURS  GMBH  (a.k.a.  TROPICANA 

TOURS  GMBH),  Lietzenburger  Strasse  51, 

Berlin,  Germany  (CUBA) 
TROPICAL  AFRICAN  BANK  UMITED  (f.k.a. 

LIBYAN  ARAB  UGANDA  BANK  FOR 

FOREIGN  TRADE  AND  DEVELOPMENT), 

P.O.  Box  9485,  Kampala,  Uganda  [LIBYA] 
TROPICANA  TOURS  GMBH  (a.k.a.  TROPIC 

TOURS  GMBH).  Lietzenburger  Strasse  51, 

Berlin,  Germany  [CUBA] 
TROVER.  S.A.  (a.k.a.  TROBER.  S.A.).  Edificio 

Saldivar,  Panama  City,  Panama  [CUBA] 
TRUST  IMPORT-EXPORT,  S.A.,  Panama 

[CUBA] 
TULIP  ISLANDS  (Pocho  Navigation  Co., 

Cyprus)  (vessel)  (CUBA) 
TURISTICKI  SAVEZ  JUGOSLAVIJE  (a.k.a. 

TOURIST  ASSOCL\TION  OF 

YUGOSLAVIA),  Belgrade,  Serbia  (FRY 

S&M) 
TURKISH-LIBYAN  JOINT  MARITIME 

TRANSPORT  STOCK  COMPANY  (a.k.a. 

TURLIB),  Kemeralti  Caddesi  99,  80020 

Karakoy,  Istanbul,  Turkey  [LIBYA] 
TURLIB  (a.k.a.  TURKISH-LIBYAN  JOINT 

MARITIME  TRANSPORT  STOCK 
COMPANY),  Kemeralti  Caddesi  99,  80020 

Karakoy,  Istanbul,  Turkey  (UBYA) 
TWEPICO  LTD.,  209  Archbishop  Makarios  III 
Ave.,  Fytides  Bldg.,  Apt.  102,  Limassol. 
Cyprus  [FRY  S&M) 
U.I.  INTERNATIONAL,  England  [IRAQ] 
UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a. 


BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.),  all  offices  worldwide  [FRY 
S&M]  including,  but  not  limited  to: 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  P.O.  Box  3502,  Harrare, 
Zimbabwe  [FRY  S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Kungsgaten  32/VI.  P.O.  Box 
7592, 10393  Stockholm,  Sweden  [FRY 
S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Piazza  Velasca  5,  Milan.  Italy 
[FRY  S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Drokstre  Str.  14-16,  3000 
Hannover  1,  Germany  [FRY  S&M) 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Sokolovska  93/2p,  Prague,  8 
Karlin,  Czech  Republic  [FRY  S&M) 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK:  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Kleine  Budergasse  13,  5000 
Koln  1,  Germany  [FRY  S&M) 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  108  Fenchurch  Street, 
London  LEG  3M  5  JJ,  England  (FRY  S&M) 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Landestrasse-Hauptstrasse  1/ 
III.  1030  Vienna,  Austria  (FRY  S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK:  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Przedstawicielstwo,  Aleje 
Roz  5,  Warsaw,  Poland  [FRY  S&M) 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Karlstrasse  31,  4000 
Dusseldorf  1,  Germany  [FRY  S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Damrak  28-30/IV, 
Amsterdam,  Netherlands  [FRY  S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Sonnenstrasse  12/III.  8000 
Munich  2,  Germany  [FRY  S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.:  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  38  Rue  Ali  Azil,  Algiers, 
Algeria  (FRY  S&M] 

UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  Lange  Reihe  66,  2000 
Hamburg  1,  Germany  [FRY  S&M] 
UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK:  a.k.a. 
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BEOBANKA  d.d.;  B-k-a.  BEOGRADSKA 
BANfKA  d.d.)  Alt  Monbit  74, 1000  Berlin 
21,Gennany(FRYSaM| 
UDRUZENA  BECXJRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.8.  BEOGRADSKA 
BANKA  d.d.)  85-93/IV  Zeil.  6000 
Frankfurt  am  Main.  Germany  (FRY  S*M1 
UDRUZENA  BEOGRADSKA  BANKA  (a.k.*. 
ASSOCIATED  BELGRADE  BANK;  a.k.a. 
K»BANKA  d.d.;  «.k.a.  BEOGRADSKA 
BANKA  d.d.)  Urania  Strasse  14/nJ.  8001 
Zurich.  S*»fitwrland  (FRY  S&M] 
UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k-a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  40  Rue  de  TEcuver.  BTE  8. 
1000  BrusseU,  Belgium  (FRY  S&Ml 
UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d-d.)  Tuebingerstrasse  72,  7000 
Stuttgart  1.  Gennany  (FRY  S&M] 
UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOQATED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.k.a.  BEOGRADSKA 
BANKA  d.d.)  P.O.  Box  2869,  Tripoli,  Libya 
(FRY  S&M] 
UDRUZENA  BEOGRADSKA  BANKA  (a.k.a. 
ASSOCL\TED  BELGRADE  BANK;  a.k.a. 
BEOBANKA  d.d.;  a.kj!.  BEOGRADSKA 
BANKA  d.d.)  71  Avenue  des  Champs- 
Elysees,  75008  Paris,  France  (FRY  S&M] 
UDRUZENA  KOSOVSKA  BANKA  (a.k.a. 
ASSOCUTED  BANK  OF  KOSOVO),  all 
offices  worldwide  [FRY  S&M],  including, 
but  not  limited  to: 
UDRUZENA  KO.SOVSKA  BANKA, 
Rossmarkt  14/111.  D-6000  Frankfurt  am 
Main  1.  Gennany  IFRY  S&M] 
UDRUZENA  KOSOVSKA  BANKA, 
Schauenbergstrasse  8,  8046  Zurich. 
Switzerland  (FRY  S&M] 
UDRU^NJE  YU  VISA,  Belgrade,  Serbia 

(FRY  S&M) 
UGANDA  LIBYAN  HOLDING  CO.  LTD. 
(a.k.a.  LIBYAN  ARAB  UGANDA  HOLDING 
CO.  LTD.).  Kampala.  Uganda  [LXBYA] 
UGUETO,  Luis  David  (MOROS).  Cyprus 

(individual)  (LIBYA) 
ULCINI  (n.k.a.  NIPE)  (9HTL3)  Bulk  Carrier 
9'028GT  Malta  Flag  (Lovcen  Overseas 
Shipping  Ltd.)  (vessel)  (FRY  S&M) 
UMM  AL-IAWABY  OIL  SERVICE 
COMPANY.  LTD..  33  Cavendish  Square. 
London  WlM  9HF.  England  [LIBYA] 
UMM  AL-lAWABY  PETROLEUM  CO. 
S.A.L..  Nafoora  Field,  Libya  (LIBYA) 
UMM  AL-)AWABY  PETROLEUM  CO. 
S.A.L..  P.O.  Box  693.  Tripoli,  Libya 
[LIBYA! 
UMMA  BANK  S.A.L..  (31  branches 

throughout  Libya)  (LIBYA) 
LT^MA  BANK  S.A.L..  1  Giaddet  Omar 
Mokhtar.  P.O.  Box  685.  Tripoli.  Libya 
(UBYA) 
UNIFARM.  Podgorica,  Montenegro  [FRY 

S&M] 
UNION  BANKA  d.d..  Belgrade,  Serbia  (FRY 

S&M] 
UNIONPROMET.  Novi  Sad.  Vojvodina 

(Serbia)  (FRY  S&M] 
UNITED  CONSULTING  CO.  LTD.,  Cester  Ho. 

Third  Fl.,  Lusaka,  Zambia  (FRY  S&M] 
UNITED  FAIR  AGENQES.  1202  Carrian 
Center.  151  Gloucester  Rd.,  Wanchai.  Hong 
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UNfVERZAL.  Belgrade,  Serbia  (FRY  S&M] 
UNIVERZAL.  MjevTOsime  51. 11000 

Belgrade,  Serbia  [FRY  S&M) 
UR  (YIUR)  Tug  368DWT  Iraqi  flag  (State  Org. 

of  Iraqi  Ports)  (vessel)  [IRAQ] 
UTVA.  Panoevo,  Vojvodina  (Serbia)  (FRY 

S&M) 
VALJAONICA  ALUMINIJUMA.  Sevojno 

Urice.SertMa(FRYS&Ml 
VALLETTA  SHIPPING  CORP.,  Panama 

(CUBA] 
VASQUES  (or  VAZQUEZ).  Oscar  D..  Pmama 

(individuan  (CUBA) 
VAZ.  Jose,  Managing  Director,  Havana 
International  Bank,  20  Ironmonger  Lane. 
London  EC2V  8EY,  England  (individual) 
(CUBA] 
VEBA  OIL  UBYA  GMBH  (a.k.a.  VEBA  OIL 
LIBYAN  BRANCH;  a.k.a.  VEBA  OIL 
OPERATIONS  B.V.;  f.k.a.  MOBIL  OIL 
LIBYA.  LTD.).  P.O.  Box  2357,  Tripoli. 
Ubya  (LIBYA) 
VEBA  OIL  UBYA  GMBH  (a.k.«.  VEBA  OIL 
LIBYAN  BRANCH;  a.k.a.  VEBA  OIL 
OPERATIONS  B.V.:  f  k.a.  MOBIL  OIL 
LIBYA.  LTD.),  Al  Magharba  Street.  P.O. 
Box  690,  Tripoli.  Libya  [LIBYA] 
VEBA  OIL  UBYA  GMBH  (a.kA  VEBA  OIL 
UBYAN  BRANCH;  a.k.a.  VEBA  OIL 
OPERATIONS  B.V.;  f  k.a.  MOBIL  OIL 
UBYA.  LTD.),  The  Hague,  Netherlands 
(Designation  applies  only  to  joint  venture 
located  in  Ubya  and  office  located  in  the 
Netheriands)  [LIBYA] 
VEBA  OIL  UBYAN  BRANCH  (a.k.a.  VEBA 
OIL  LIBYA  GMBH;  a.k.a.  VEBA  OIL 
OPERATIONS  B.V.;  f  k.a.  MOBIL  OIL 
UBYA.  LTD.).  Al  Magharba  Street,  P.O. 
Box  690.  Tripoli.  Libya  (Designation 
applies  only  to  joint  venture  located  in 
Libya  and  office  located  in  the 
Netheriands)  (LIBYA) 
VEBA  OIL  UBYAN  BRANCH  (a.k.a.  VEBA 
OIL  LIBYA  GMBH;  a.k.a.  VEBA  OIL 
OPERATIONS  B.V.;  f  k.a.  MOBIL  OIL 
LIBYA.  LTD.).  The  Hague,  Netheriands 
(Designation  applies  only  to  joint  venture 
located  in  Ubya  and  office  located  in  the 
Netherlands)  (LIBYA) 
VEBA  OIL  UBYAN  BRANCH  (a.k  a.  VEBA 
OIL  LIBYA  GMBH;  a.ka.  VEBA  OIL 
OPERATIONS  B.V.;  f  k.a.  MOBIL  OIL 
UBYA.  LTD.).  P.O.  Box  2357.  Tripoli. 
Libya  (Designation  applies  only  to  joint 
venture  located  in  Libva  and  office  located 
in  the  Neterlands)  [UBYA] 
VEBA  OIL  OPER.\TIONS  B.V.  (a.k.a.  VEBA 
OIL  LIBYAN  BRANCH;  a.k.a.  VEBA  OIL 
LIBYA  GMBH;  f  k.a.  MOBIL  OIL  LIBYA. 
LTD.).  P.O.  Box  2357.  Tripoli,  Ubya 
(designation  applies  only  to  joint  venture 
located  in  Libya  and  office  located  in  the 
Netherlands)  [LIBYA] 
VEBA  OIL  OPERATIONS  B.V.  (a.k.a.  VEBA 
OIL  LIBYAN  BRANCH;  a.k.a.  VEBA  OIL 
LIBYA  GMBH;  f  k.a.  MOBIL  OIL  UBYA. 
LTD.),  The  Hague,  Netherlands 
(Designation  applies  only  to  joint  venture 
located  in  Libva  and  office  located  in  the 
Netherlands  (LIBYA) 
VEBA  OIL  OPERATIONS  B.V.  (a.k.a.  VEBA 
OIL  LIBYAN  BRANCH;  a.k.a.  VEBA  OIL 
UBYA  GMBH;  f  k.a.  MOBIL  OIL  LIBYA, 
LTD.).  Al  Magharba  Street,  P.O.  Box  690, 
Tripoli,  Libya  (Designation  applies  only  to 
joint  venture  located  in  Libya  and  office 
located  in  the  Netherlands)  [LIBYA] 


VEDADO  (f.k.a.  DANILOVGRAD)  (9HSZ3) 
Ore  Carrier  15.396GT  Malta  Flag  (Lovcen 
Overseas  Shipping  Ltd.)  (vessel)  (FRY 
S&M] 
VELETRGOVINA.  Kolasin.  Montenegro  (FRY 

S&Ml 
VELIMIR  JAKia  Piievlja.  Montenegro  (TOY 

S&M) 
VERIMPEX  GMBH— IMPORT  AND  EXPORT. 
Bohmerstrasse  6.  6000  Frankfurt  01, 
Gennany  [FRY  S&M] 
VETPROM,  Belgrade,  Serbia  (FRY  S&M] 
VIACON  INTERNATIONAL,  INC.,  Apartment 
7B  Torre  Mar  Building.  Punta  Paitilla  Area. 
Panama  City.  Panama  [CUBA] 
VIACON  INTERNATIONAL,  INC..  France 
Field.  Colon  Free  Zone,  Panama  (CUBA) 
VIAJES  GUAMA.  S.A.,  Spain  (CUBA) 
VIAJES  GUAMA  TOURS  (a.k.a.  AGENOA  DF 
VL\JES  GUAMA;  a.k.a.  GUAMA  TOUR; 
a.k.a.  GUAMATUR,  S.A.),  Bal  Harbour 
Shopping  Center.  Via  Italia,  Panama  Citj 
Panama  (CUBA) 
VINALES  TOURS,  Cancun.  Mexico  (CUBA; 
VINALES  TOURS.  Guadalajara.  Me>>co 

(CUBA) 
VINALES  TOURS.  Mexico  City.  Mexico 

[CUBA] 
VINALES  TOURS.  Monterey.  .Mexico  (CUBA) 
VINALES  TOURS,  Roma.  Meuco  (CUBA) 
VIOLET  ISLANDS  (Violet  Navigation  Co.. 

Cyprus)  (vessel)  (CUBA) 
VIOLET  NAVIGATION  CO..  LTD..  Limassol. 

Cyprus  (CUBA) 
VIRPAZAR  (n.k.a.  MOA)  (9HTM3)  General 
Dry  Cargo  9.201GT  Malta  Flag  (Bar 
Overseas  Shipping>Ljd.)  (vessel)  (FRY 
S&M) 
VISCOSE  AND  CELLULOSE  INDUSTRY  OF 
laZUVCA  (a.k.a.  VISKOZA— LOZNICA), 
Loznica.  Serbia  (FRY  S&M) 
VISKOZA— LOZNICA  (a.k.a.  VISCOSE  AND 
CELLULOSE  INDUSTRY  OF  LOZNICA). 
Loznica.  Serbia  (FRY  S&M) 
VOCARCOOP— UNION,  Belgrade,  Serbia 

(FRY  S&M) 
VOJVODINA— SREMSKA  MITROVICA. 
Sremska  Mitrovica,  Vojvodina  (Serbia) 
(FRY  S&M] 
VOJVODINA  TOURS.  Novi  Sad,  Vojvodioa 

(Serbia)  (FRY  S&M] 
VOJVODJANSKA  BANKA.  a.k.a.  BANK  OF 
VOJVODINA.  Kaiser  Strasse  3,  D  6000 
Frankfurt  am  Main,  Germany  (FRY  S&M] 
VOJ\'ODJANSKA  BANKA,  a.k.a.  BANK  OF 
VOJVODINA.  Langham  House,  308  Regent 
Street.  London,  WlR  SAL.  England  (FRY 
S&M] 
VOJVODJANSKA  BANKA  d.d.  (a.k.a. 
ASSOCIATED  BANK  OF  NOVI  SAD),  all 
offices  (Bank  is  headquatered  in  Novi  Sad, 
Vojvodina  [Serijja])  [FRY  S&M] 
VRSACKA  BANKA  d.d..  Vrsac.  Serbia  [FRY 

S&M] 
VUCIC.  Borka.  2  Knez  Mihajlova,  1000 

Belgrade,  Serbia  (individual)  [FRY  S&M] 
VUKOVARSKA  BANKA  DD.  Vukovar, 

Croatia  (FRY  S&M) 
VULCAN  OIL  S.P.A.,  Dcha  Energy/ERG 

bunkering  service.  Genoa.  Italy  (LIBYA) 
VULCAN  OIL  S.P.A..  Milano  2,  Centre  Direz. 
Pal.  Canova.  20090  Segrate.  Milan,  Italy 
ILIBYAl 
VULCAN  OIL  S.P.A..  United  Kingdom 

(offshore)  (LIBYA) 
VUNKO.  Bijeio  Polje.  Montenegro  (FRY 
S&Ml 
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VUP,  Danilovgrad.  Montenegro  (FRY  S&M] 
WADENA  SHIPPING  CORP..  Monrovia, 

Liberia  [CUBA] 
WAHA  OIL  COMPANY.  Inas  Building.  Omar 

El  Mokhtar  Street.  Box  395.  Tripoli.  Libya 

[LIBYA] 
WAHA  OIL  COMPANY,  P.O.  Box  1075. 

Tripoli,  Libya  [LIBYA] 
WAHA  OIL  COMPANY,  P.O.  Box  221. 

Benghazi.  Libya  (LIBYA) 
WAHA  OIL  COMPANY.  Sidi  Issa  Street,  P.O. 

Box  915,  Tripoli,  Libya  (LIBYA) 
WAHDA  BANK.  (37  branches  throughout 

Libya)  (LIBYA) 
WAHDA  BANK.  Jamel  Abdul  Nasser  Street. 

P.O.  Box  452.  Fadiel  Abu  Omar  Square.  El- 

Berhka,  Benghazi,  Libya  [LIBYA] 
WAHDA  BANK,  P.O.  Box  1320,  Benghazi. 

Libya  [UBYA] 
WAHDA  BANK.  P.O.  Box  3427.  Tripoli, 

Libya  (UBYA) 
WEST  ISLANDS  (West  Islands  Shipping  Co.. 

Cyprus)  (vessel)  (CUBA) 
WEST  ISLANDS  SHIPPING  CO.,  Limassol, 

Cyprus  [CUBA] 
WHALE  SHIPPING  LTD..  c/o  Government  of 

Iraq.  State  Organization  of  Ports.  Maqal. 

Basrah,  Iraq  [IRAQ] 
WHITESWAN  SHIPPING  CO..  LTD., 

Limassol,  Cyprus  (CUBA) 
WITTGREEN,  Carios  (a.k.a.  Carlos 

WITTGREEN  Antinori;  a.k.a.  Carlos 

WITTGREEN  A.;  a.k.a.  Carios  Antonio 

WITTGREEN),  Panama  (individual) 

[CUBA] 
WOOL  AND  TEXTILE  INDUSTRY  OF 

LESKOVAC  (a.k.a.  LETEKS— LESKOVAC), 

Leskovac.  Serbia  (FRY  S&M) 
WORK  BOAT  No.  6  (N/A)  Barge  DWT  N/A 

Iraqi  flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 
WORKSHIP  3  (N/A)  Service  DWT  N/A  Iraqi 

flag  (State  Org.  of  Iraqi  Ports)  (vessel) 

[IRAQ] 
YAM.  Melvia  Isabel  Gallegos,  Merida. 

Mexico  (individual)  [CUBA] 
YAMARU  TRADING  CO.,  LTD..  Tokyo,  Japan 

[CUBA] 
YANBU  31  (N/A)  Service  DWT  N/A  Saudi 

Arabian  flag  (Iraqi  State  Company  for  Oil 

Projects)  (vessel)  (IRAQ] 
YATZO  Group.  Serbia  [FRY  S&M] 
YES  HOLDING  INTERNATIONAL  LTD.. 

Archbishop  Makarios  III  Ave.,  Xenios 

Commercial  Center,  5th  Floor,  No.  501. 

Nicosia,  Cyprus  [FRY  S&M] 
YESIC  LTD..  57  Ledra  St.,  Nicosia,  Cyprus 

[FRY  S&M] 
YOUGO-ARAB  COMPANY  LTD,  58-60 

Dighenis  Akritas  Avenue,  Ghinis  Building, 

3rd,  8th,  and  9th  Floors.  P.O.  Box  2217. 

Nicosia,  Cyprus  [FRY  S&M] 
YOUSEF.  Mohamad  T.,  Ubya  (individual) 

[LIBYA] 
YOUSIFAN  (YIYN)  Tug  386DWT  Iraqi  Hag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
YUGO  CANADA  INC.  (a.k.a.  YUGOCANADA 

INC.  TORONTO;  a.k.a.  YUGOTOURS  OF 

CANADA).  100  Adelaide  Street  W.  Ste. 

1350,  Toronto,  Ontario  M5H  1S3,  Canada 

(FRY  S&M] 
YUGO  CARS  (a.k.a.  ZASTAVA  (GB)  LTD.). 
Gloucester  House.  Basingstoke  Road. 

Reading,  Berkshire.  RG2  OQW  England 

[FRY  S&M] 
YUGOBANKA  (a.k.a.  BANK  FOR  FOREIGN 
TRADE  AD:  a.k.a.  JUGOBANKA;  a.k.a. 


JUGOBANKA  d.d.).  all  offices  woridwide 
[FRY  S&M)  including,  but  not  limited  to: 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.),  Kurfurstenstrasse  106/ 
II,  1000  Beriin  30,  Germany  [FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d),  Konigstrasse  54/8, 
7000  Stuttgart  1,  Germany  [FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.),  Kungsgatan  55/3. 
11122  Stockholm.  Sweden  (FRY  S&M) 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.).  Klosterstrasse  34/1. 
4000  Dusseldorf,  Germany  (FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.).  Singel  512,  Amsterdam 
1017  AX,  Netherlands  (FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.),  Schledusenbrucke  1^. 
2000  Hambuig  36.  Germany  [FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.),  Salisbury  House,  First 
Floor  (Rooms  378-379),  London, 
EC2M5RT.  England  (FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.),  P.O.  Box  2869.  Tripoli. 
Libya  [FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.).  c/o  Yugoslav  Chamber 
of  Economy.  Saadoun  Str.,  Shalen  Bid. 
Baghdad,  Iraq  [FRY  S&M) 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.).  25,  Rue  Lauriston, 
75116  Paris.  France  [FRY  S&M) 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.),  Am  Plaerer  2,  850Q 
Nuremberg,  Germany  [FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.),  Argentinenstrasse  22/ 
II/4-11.  A-1040  Vienna.  Austria  [FRY 
S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.).  Geoigestrasse  36/3. 
3000  Hannover,  Germany  [FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.).  c/o  BFG  M-7  m  No 
16-17,  6800  Mannheim,  Germany  (FRY 
S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA;  a.k.a. 
JUGOBANKA  d.d.).  Goether  Str.  2/U.  6000 
Frankfurt  am  Main  I.  Germany  (FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA; 
JUGOBANKA  d.d.).  Zweierstrasse  169/1. 
CH-8003  Zurich.  Switzeriand  [FRY  S&M] 
YUGOBANKA  (a.k.a.  JUGOBANKA; 
JUGOBANKA  d.d.).  Sonnenstrasse  12/III, 
8000  Munich,  Germany  (FRY  S&M) 
YUGOBANKA  (a.k.a.  BANK  FOR  FOREIGN 
TRADE  AD— SKOPJE;  a.k.a.  JUGOBANKA; 
a.k.a.  JUGOBANKA  d.d.),  Skopje,  Former 
Yugoslav. Republic  of  Macedonia  [FRY 
S&M) 
YUGOCANADA  INC.  TORONTO  (a.k.a. 
YUGO  CANADA  INC.;  a.k.a.  YUGOTOURS 
OF  CANADA),  100  Adelaide  Street  VV.  Ste. 
1350.  Toronto.  Ontario  M5H  1S3.  Canada 
[FRY  S&M) 
YUGOEXPORT.  New  York.  NY.  U.S.A.  [FRY 

S&M) 
YUGOMONTANA  (a.k.a.  JUGOMONTANA). 

Belgrade.  Serbia  (FRY  S&M) 
YUGOSLAV  AIRLINES  (a.k.a.  JAT;  a.k.a. 
JAVNO  PREDUZECE  ZA  VAZDUSNI 
SAOBRACAJ:  a.k.a.  JUGOSLOVENSKI 
AEROTRANSPORT).  Belgrade.  Serbia  [FRY 
S&M) 


YUGOSLAV  BANK  FOR  INTERNATIONAL 

ECONOMIC  COOPERATION  (a.k.a. 

JUGOSLOVENSKA  BANKA  ZA 

MEDJUNARODNU  EKONOMSKU 

SARADNJU;  a.k.a.  YUBMES),  all  offices 

woridwide  [FRY  S&M) 
YUGOSLAV  EXPORT  AND  CREDIT  BANK 

GROUP  (a.k.a.  JIK  BANKA  d.d.;  a.k.a. 

JUGOSLOVENSKA  IZVOZNA  I  KREDITNA 

BANKA  d.d),  all  offices  woridwide  [FRY 

S&M] 
YUGOSLAV  EXPORT  AND  CREDIT  BANK 

INC.,  a.k.a.  KREDITNA  BANKA 

BEOGRAD,  a.k.a.  JUGOSLOVENSKA 

IVOZNA  I  KREDITNA  BANKA  DD.  Via 

Carducci  20-11,  Piano  Scala  A.  1-34122 

Trieste,  Italy  (FRY  S&M) 
YUGOSLAV  EXPORT  AND  CREDIT  BANK 

INC.,  a.k.a.  KREDITNA  BANKA 

BEOGRAD,  a.k.a.  JUGOSLOVENSKA 

IVOZNA  I  KREDITNA  BANKA  DD. 

Mohren  Strasse  17/ni.  Beriin.  Germany 

[FRY  S&MJ 
YUGOSLAV  NATIONAL  ARMY  (a.k.a. 

JUGOSLOVENSKA  NARODNA  ARM1)A; 

a.k.a.  JNA).  Belgrade.  Serbia  [FRY  S&M] 
YUGOSLAV  OCEAN  UNES  (a.k.a.  JOP;  a.k.a. 

JUGOOCEANIJA;  a.k.a.  JUGOSLAVENSKA 

OCEANSKA  PLOVIDBA),  BB,  Njegoseva. 

P.O.  Box  18,  85330  Kotor,  Montenegro 

[FRY  S&M] 
YUGOSLAV  POST.  TELEGRAPH  ANT) 

TELEPHONE  (a.k.a.  PTT  JUGOSLAVIJE) 

(including  all  Serbian  and  Montenegrin 

affiliates),  Belgrade,  Serbia  (FRY  S&M) 
YUGOSLAV  SHIPPING  AGENCY  (a.k.a. 

JUGOSLO\^NSKA  POMORSKA 

AGENCIJA).  Belgrade,  Serbia  [FRY  S&M] 
YUGOSLAVIA  COMMERCE.  Belgrade.  Serbia 

[FRY  S&M] 
YUGOTOURS  (a.ka.  CENTROPRODUCT. 

BARI).  Via  Principe  Amedeo  25.  70121 

Bari,  Italy  (FRY  S&M) 
YUGOTOURS  (a.k.a.  CENTROPRODUCT. 

ROME),  Via  Bissolati  76.  00187.  Rome. 

Italy  (FRY  S&M] 
YUGOTOURS  (a.k.a.  CENTROPRODUCT 

S.R.L.).  Via  Agnello  2.  20121  Milan.  Italy 

(FRY  S&M] 
YUGOTOURS  (a.k.a.  CENTROPRODUCT). 

Eisenberg  Business  Center,  House  Asia,  Tel 

Aviv,  Israel  [FRY  S&M) 
YUGOTOURS  (a.ka.  GENERALEXPORT 

PRAGUE),  Stepanska  57/11,  IIOOO  Prague, 

Czech  Republic  [FRY  S&M] 
YUGOTOURS,  39  ave.  de  Friedland,  75008 

Paris,  France  [FRY  S&M] 
YUGOTOURS  A.B..  Sveavagen  59. 113  59 

Stockholm,  Sweden  [FRY  S&M) 
YUGOTOURS  A.G..  Militarstr.  90.  8004 

Zurich,  Switzeriand  [FRY  S&M) 
YUGOTOURS  AB.  P.O.  Box  3097,  Olof 

Palmes  Gata  24, 10361  Stockholm.  Sweden 

[FRY  S&Ml 
YUGOTOURS  B.V.,  Buikslofermeerplein  6. 

1025  EX  Amsterdam.  Netheriands  (FRY 

S&M] 
YUGOTOURS,  Belgrade,  Serbia  (FRY  S&M] 
YUGOTOURS  GMBH,  Post  Office  Box  16848, 

Windmuhlstrasse  1,  D-6000  Frankfurt/ 

Main  1.  Germany  [FRY  S&M) 
YUGOTOURS.  Huttenstrasse  3,  D-4000 

Dusseldorf  1,  Germany  (FRY  S&M) 
YUGOTOURS  LTD.,  115  Bath  Strtet, 
Glasgow,  Scotland  G2  2SZ  (FRY  S&Mj 
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YUGOTOURS  LTa.  37a  Grrat  Charles  Straet. 

York  House.  Biraiingham.  B3  3)Y.  England 

[FRY  S&Ml 
YUGOTOURS  LTD.  (a.k.a.  MEDCHOiCE 

HOLIDAYS  LTD.).  Cheshain  House,  150 

Regent  Street.  London  WIR  6BB.  England 

(FRY  S&Mi 
YUGOTOURS  LTD..  Cheshire  House.  18/0 

Booth  Street  Manchester  M2  4AN. 

England  IFRY  S&M] 
YUGOltMJTlS.  Noerrebrogade  26,  2200 

Copenhagen  N.  Denmark  (FRY  S&M] 
YUGOTOURS  OF  CANADA  (a.k.a. 

YUGOCANADA  MC.  TORONTO;  a.k.a. 

YUGO  CANADA  INC).  100  Adelaide 

Street  W.  Sle.  1350,  Toronto,  Ontario  M5H 

1S3,  Canada  (FRY  S&M) 
YUGOTOURS-REISOJ  GMBH,  Kaemtnerstr. 

26.  Vienna,  Austria  (FRY  S&M) 
YUGOTOURS  S.A.,  Rue  de  Princes  8-10. 

1000  Bnassels.  Belgium  [FRY  S&M) 
YUGOTOURS  S.  A.R.L  (a.k.a. 

CENTROPRODUCT.  S.A.R.L.),  39,  Avenue 

de  Firdland.  75008  Paris,  France  (FRY 

S&M] 
YUGOTOURS.  Schwanthalerstrasse  83.  D- 

8000  Munich  2.  Germany  (FRY  S&M) 
YUGOTOURS.  Steinstrasse  15.  D-7000 

Stuttgart  I.Germany  |FRY  S&M) 
YUGOTOURS.  Wilmerdorfer  Strasse  134,  D- 

1000  B«rlin  12,  Germany  (FRY  S&M] 
YUMBES  (a.k.a.  JUGOSLOVENSKA  BANKA 

ZA  MEDJUNARODNU  EKONOMSKU 

SARADNJU;  a.k.a.  YUGOSLAV  BANK  FOR 

INTERNATIONAL  ECONOMIC 

COOPERATION),  all  offices  worldwide 

(FRY  S&M) 
YUNIVERSAL,  Singer  Strasse  2/15. 1010 

Vienna.  Austria  [FRY  S&M) 
YUSACO.  Serbia  [FRY  S&M] 
ZAHRAN,  Yousuf,  P.O.  Box  1318.  Amman. 

Jordan  (individual)  (IRAQ) 
ZAIN  AL  QAWSfHNZQ)  Cargo  9,247D\VT 

Iraqi  flag  (Iraqi  State  Enterprise  for  Water 

Transport)  (vessel)  (IRAQ) 
ZAJEDNICA  JUGOSLOVENSKIH 

ZELEZNICA  ta.k.a.  ASSOOATION  OF 

YUGOSLAV  RAILWAYS).  Belgrade,  Serbia 

(FRY  S&M! 
ZAMBIA  ENGINEERING  AND 

CONTRACTING  CO.,  Zecco  Bldg.  Mukwa 

Rd.,  Lusaka.  Zambia  (FRY  S&M] 
ZAMZAM  (YIAZ)  Tanker  544DWT  Iraqi  flag 

(State  Org.  of  Iraqi  Ports)  (vessel)  [IRAQ] 
ZANOOBIA  (HNZN)  Cargo  3.549DWT  Iraqi 

flag  (Iraqi  State  Enterprise  for  Water 

Transport  Represented  by  Ceylon  Shipping 

Co..  Colombo.  Sri  Unka)  (vessel)  [IRAQ] 
ZASTAVA  (a-k-a.  AUTOMOBILE 
,    INDUSTRY— CRVENA  ZASTAVA:  a.k.a. 

ZAVODl  CRVENA  ZASTAVA— 

KRAGUJEVAC).  Kragujevac.  Serbia  [FRY 

S&M] 
ZASTAVA  (GB)  LTD.  (a.k.a.  YUGO  CARS). 

Ciouce.tter  House,  Basingstoke  Road. 

Reading.  Berkshire.  RG2  OQW  England 

IFRY  S&MI 
ZASTAVA  m\'E\.  Belgrade.  Serbia  (FRY 

S&MI 
ZASTAVA  fUGO  AUTOMOBIU.  Kraguievac, 

Serbia  (FRY  SftM) 
ZASTAVA— PRIVREDNA  VOZILA. 

Kragujevac,  Serbia  (FRY  S&M] 
ZAVOO  ZA  E.  EKSP.,  Belgrade.  Serbia  (FRY 

S&M] 
ZAVODl  CRVEMA  ZASTAVA— 

KRAGUJEVAC  (a.k.a.  AUTOMOBILE 


INDUSTRY— CRVENA  ZASTAVA;  a.k.a. 

ZASTAVA).  Kragujevac.  Serbia  (FRY  S&M] 
ZCZ/YUGOMEDICA.  Kragujevac,  Sertjia 

(FRY  S&M) 
ZDRAVLJE,  Leskovac  Serbia  [FRY  S&M] 
ZEBETEX  INTERNATIONAL.  S.A..  Panama 

(CUBA) 
ZECEVIC.  Miodrag,  Banque  Franco  Yugoslav. 

18  Rue  de  Tilsitt  75017  Paris.  France 

(individual)  (FRY  S&M) 
ZELATRANS.  Podgorica.  Montenegro  (FRY 

S&M) 
ZELENGORA.  Belgrade.  Serbia  (FRY  S&M) 
ZELEZARA  BORIS  KIDRIC,  Niksic. 

Montenegro  (FRY  S&M) 
ZELEZNICKO  TRANSPORTNO  PREDUZECE 

BEOGRAD  (a.k.a.  BELGRADE  RAILROAD 

TRANSPORTATION  ORGANIZATION). 

Bel^^de.  Serbia  (FRY  S&M) 
ZELEZNICKO  TRANSPORTNO  PREDUZECE 

CRNE  GORE  (a.k.a.  MONTENEGRIN 

RAILROAD  TRANSPORTATION 

ORGANIZATION).  Montenegro  [FRY  S&M) 
ZELEZNICKO  TRANSPORTNO  PREDUZECE 

NOVI  SAD  (a.k-a.  NOV!  SAD  RAILROAD 

TRANSPORTATION  ORGANIZATION). 

Novi  Sad,  Vojvodina  (Serbia)  (FRY  S&M] 
ZELEZNICKO  TRANSPORTNO  PREDUZECE 

SRBIJE  (a.La.  SERBL\N  RAILROAD 

TRANSPORTATION  ORGANIZATION) 

Belgrade,  Serbia  (FRY  S&M] 
ZETA  (9HTV3)  General  Dry  Cargo  9,862GT 

Malta  Flag  (South  Cross  Shipping  Ltd.) 

(vessel)  (FRY  S&M] 
ZETA  OCEAN  SHIPPING  LTD..  Valletta, 

Malta,  c/o  Jugoslavenska  Oceanska 

Plovidba  BB,  Njegoseva,  P.O.  Box  18. 

85330  KotoT.  Montenegro  [FRY  S&M) 
ZLTTNl.  Dr.  Abdul  Hafid  Mahmoud.  Abu 

DhabL  U.A.E.  (individual)  (LIBYA) 
ZLITNl,  Dr.  Abdul  Hafid  Mahmoud.  Tripoli. 

Libya  (individual)  (LIBYA) 
ZORKA.  Sabac.  Serbia  (FRY  S&M) 
ZTP  BELGRADE.  Belgrade.  Serbia  (FRY 

S&M] 
ZTP,  Podgorica.  Montenegro  [FRY  S&M] 
ZUBAIDY  (YIBO)  Fish  DVVT  N/A  Iraqi  flag 

(State  Oig.  of  Iraqi  Ports)  (vessel)  (IRAQ) 
ZUEITINA  OIL  COMPANY,  Gas  Processing 

Plants,  Tripoli,  Libya  [LIBYA] 
ZUEITINA  OIL  COMPANY.  Mitchell  Cotls 

Building.  P.O.  Box  2134.  Tfipoli,  Libya 

[LIBYA! 
ZUEITINA  OIL  COMPANY,  Plant  at  Intisar 

Field  A.  Tripoli.  Ubya  [LIBYA] 
ZUEITINA  OIL  COMPANY,  Zueitina 

Building  "A."  Sidi  Issa,  Dahra,  P.O.  Box 

2134,  Tripoli,  Libya  (LIBYA) 
ZUCHAID,  Hassan  Senoussi.  15/17  Lodge 

Road,  St.  Johns  Wood.  London  NWS  7JA. 

England  (individual)  [LIBYA] 
ZUPA— KRUSEVAC.  Krusevac.  Serbia  (FRY 

S&M) 

The  following  are  citations  for 
Federal  Register  notices  on  Specially 
Designated  Nationak  and  Blocked 
Persons: 

CUBA 

51  FR  44459  {December  10. 1986) 

53  FR  44398  (November  3. 1988) 

54  FR  3446  (January  24.  1989) 
54  FR  9431  (March  7. 1989) 
54  FR  14215  (April  10, 1989) 


54  FR  38810  (September  20, 1969) 
54  FR  45750  (October  31, 1989) 

54  FR  49258  (November  29, 1989) 

55  FR  2644  (January  26. 1990) 
55  FR  12172  {April  2. 1990) 
55  FR  24556  (June  18, 1990) 
55  FR  31179  (August  1. 1990] 

55  FR  38326  (September  18, 1990) 

FEDERAL  REPUBLIC  OF  YUGOSLAVIA 
(SERBIA  AND  MONTENEGRO) 

57  FR  32051  (July  20, 1992) 
IRAQ 

56  FR  13584  (April  3.  1991) 
56  FR  29120  (June  25. 1991) 

56  FR  48104  (September  24. 1991} 

LIBYA 

56  FR  20540  (May  6.  1991) 
56  FR  37156  (August  5. 1991) 

56  FR  65993  (December  20, 1991) 

57  FR  10798  (March  30. 1992) 
57  FR  29424  {July  1. 1992) 

57  FR  54176  (November  17.  1992) 
59  FR  51 106  (October  7. 1994) 

NORTH  KOREA 

54  FR  32064  (August  4, 1989) 

Dated:  October  28. 1994. 
Steven  I.  Pinter 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  October  28. 1994. 
R.  Richard  Newcomb 
Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

(FR  Doc.  94-28365  Filed  11-14-94;  2:19  {»] 
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InteiTiai  Revenue  Service 
[Delegation  Order  No.  42;  Rov.  27] 

Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Delegation  of  Authority. 

SUMMARY:  The  autiiodly  to  execute 
consents  fixing  the  period  of  limitations 
on  assessment  or  collection  under 
provisions  of  the  1939. 1954,  and  19t»6 
Internal  Revenue  Codes  (26  U,S.C.  6229; 
26  CFR  301.6501(c)-l;  26CFR 
301.6502-1;  26  CFR  301.6901-l{dJ;  and 
26  CFR  301.7701-9. 
EFFECTIVE  DATE:  October  19.  1994. 
FOR  FURTMEfl  INFORMATION  CONTACT: 
Patricia  J.  Deeter.  Program  Analyst. 
Office  of  Employment  Tax 
Administration  and  Compliance. 
CP:EX:ET:OETAC.  room  2504. 1111 
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Constitution  Avenue,  NW,  Washington, 
DC  20224,  telephone  (816)  926-3445. 
off-site  at  Kansas  City  Service  Center 
(not  a  toll-free  call). 

Authority  to  Execute  Consents  Fixing 
the  Period  of  Limitations  on  Assessment 
or  Collection  Under  Provisions  of  the 
1939, 1954.  and  1986  Internal  Revenue 
Codes 

1.  Pursuant  to  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasvu7  Order  150-10;  26  USC  6229; 
26  CFR  301. 6501  (c)-l;  26  CFR 
301.6502-1;  26  CFR  301.6901-l(dj;  and 
26  CFR  301.7701-9;  the  authority  to 
sign  all  consents  fixing  the  period  of 
limitations  on  assessment  or  collection 
is  delegated  to  the  following  officials: 

a.  Associate  Chief  Coimsels  and 
Deputy  Associate  Chief  Counsels  (for 
matters  under  their  respective 
jurisdictions); 

b.  Assistant  Commissioner 
(International); 

c.  Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations)  but 
limited  to  Form  872-C,  Consent  Fixing 
Period  of  Limitation  Upon  the 
Assessment  of  Tax  Under  Section  4940 
of  the  Internal  Revenue  Code; 

d.  Regional  Counsel; 

e.  Regional  Directors  of  Appeals; 

f.  Service  Center  Directors; 

g.  Director,  Austin  Compliance 
Center; 

h.  Director,  Detroit  Computing  Center: 
and 

i.  Cfistrict  Directors 

2.  This  authority  may  be  redelegated 
but  not  below  the  following  levels  for 
each  activity: 

a.  Service  Center — Chief,  Accounting 
Branch;  Chief,  Quality  Assurance;  Chief, 
Adjustment/Correspondence;  Revenue 
Officers  and  Collection  Branch 
managers  Grade  GS-9  or  higher;  Chief. 
Classification  function;  and  personnel 
assigned  to  the  Examination  Support 
Unit,  Grade  GS-11  or  higher; 

b.  Austin  Compliance  Center — 
Underreporter  Division— Branch  Chiefe; 
Collection  Division— all  Branch  Chiefs 
and  Chief.  Quality  Analysis  Staff; 
Examination  Division — Chiefs, 
Examination  Branches.  Chief,  Quality 
Assurance  Staff,  Chief.  Classification 
Branch;  and  personnel  assigned  to  the 
Windfall  Profits  Staff,  GS-11; 

c.  Detroit  Computing  Center- 
Currency  Reporting  and  Compliance 
Division  managers,  GS-9  or  higher; 

d.  Collection — Revenue  Officers; 
Collection  Support  function  managers 
Grade  GS-9  or  higher;  Automated 
Collection  Branch  managers,  Grade  GS- 
9  or  higher; 

e.  Examination — Reviewers,  Grade 
GS-1 1  or  higher;  Group  managers 


59493 


(including  large  case  managers);  Chiefs, 
Planning  and  Special  Programs  and 
personnel  assigned  thereto  Grade  GS-11 
or  higher;  Returns  Classification 
Specialists  and  Returns  Classification 
Officers,  Grade  GS-11; 

f.  Criminal  Investigation — Chiefs, 
Criminal  Investigation  Divisions,  except 
in  those  districts  where  the  Criminal 
Investigation  Group  managers  report 
directly  to  the  District  Directors,  the 
authority  is  limited  to  the  District 
Director. 

g.  Appeals— Appeals  Officers; 
h.  Assistant  Commissioner 

(International)— Representatives  at 
foreign  posts;  Revenue  Agents;  Tax 
Auditors,  and  Special  Agents  on  foreign 
assigrunents;  and  levels  indicated  in  c, 
d,  and  e  above; 

i.  EP/EO— For  Form  872-C.  Exempt 
Orgarxizations  Technical  Division 
Branch  Chiefs,  Assistants  to  the  Branch 
Chiefs,  Conferee/Reviewers,  and  Branch 
Reviewers; 

j.  District  Employee  Plans  and  Exempt 
Organizations— Reviewers,  Grade  GS-11 
or  higher,  and  Group  Managers. 

3.  No  authority  is  delegated  under  this 
Order  to  the  District  Coimsel. 

4.  To  the  extent  that  the  authority 
previously  exercised  consistent  with 
this  order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

5.  Delegation  Order  No.  42  (Rev.  26), 
effective  October  29, 1992,  is 
superseded. 

Dated:  October  9, 1994. 

Approved: 
Phil  Brand, 

Chief  Compliance  Officer. 
[FR  Doc.  94-28334  Filed  11-16-94;  8:45  am) 
BILLMG  CODE  4830-01-P 


[Delegation  Order  No.  182;  Rev.  6] 
Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Delegation  of  Authority. 


SUMMARY:  The  authority  to  execute 
returns  required  by  any  internal  law  or 
regulation  made  thereimder  when  the 
person  required  to  file  such  return  fails 
to  do  so  (26  CFR  301. 6020-1  (b)  and  26 
CFR  301.7701-9)  is  modified  to  include 
Detroit  Computing  Center  ETAP 
(Employment  Tax  Adjustment 
Program)/6020(b)  Support  Manager  GS- 
8  and  above, 

EFFECTIVE  DATE:  October  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  J.  Deeter,  Program  Analyst, 
Office  of  Employment  Tax 
Administration  and  CompUance, 
CP:EX:ETK3ETAC,  room  2504, 1111 


Constitution  Avenue,  NW,  Washington, 
DC  20224;  telephone  (816)  926-3445, 
off-site  at  Kansas  City  Service  Center 
(not  a  toll-free  call). 

The  authority  granted  to  the 
Commissioner  of  Internal  Revenue,  by 
26  CFR  301.6020-l(b)  and  26  CFR 
301.7701-9  to  execute  retimis  required 
by  any  internal  revenue  law  or 
regulation  made  thereunder  when  the 
person  required  to  file  stich  return  fails 
to  do  so.  is  delegated  to: 

1.  Revenue  Agents; 

2.  Tax  Auditors; 

3.  Revenue  Officers.  GS-9  and  above; 

4.  Collection  Support  function 
managers,  GS-9  and  above; 

5.  Automated  Collection  Branch 
managers,  GS-0  and  above; 

6.  Serxace  Center  and  Austin 
Compliance  Center  Collection  Branch 
managers,  GS-9  and  above;  and 

7.  Detroit  Computing  Center  ETAP 
(Employment  Tax  Adjustment 
Prograrn)/6020(b)  Support  Managers, 
GS-8  and  above. 

The  authority  delegated  herein  may 
not  be  redelegated. 

To  the  extent  that  the  authority 
previously  exercised  consistent  with 
this  Order  may  require  ratification,  it  is 
hereby  affirmed  and  ratified. 

Delegation  Order  No.  182  (Rev.  5), 
effective  October  4,  1990,  is  superseded. 

Dated:  October  12, 1994. 

Approved: 
Phil  Brand, 

Chief  Compliance  Officer. 
(FR  Doc.  94-28333  Filed  11-16-94;  8:45  am) 

BILLING  CODE  4630-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

The  Edmund  S.  Muskte  Fellowship 
Program;  Request  for  Proposals 


ACTION:  NoUce. 


SUMMARY:  The  Office  of  Academic 
Programs,  Academic  Exchanges 
Division.  European  Branch  of  the 
United  States  Infonnation  Agency's 
Bureau  of  Education  and  Cultural 
Affairs  announces  opportunities  for 
regionally  and  professionally  accredited 
U.S.  institutions  offering  degree  and 
executive  education  programs  at  the 
master's  level  in  business 
administration,  economics,  law,  or 
public  administration,  to  host ;  raduatc 
students  firom  Armenia,  Azerbaijan* 
(see  program  overview  below),  Belarus, 
Estonia,  Georgia,  KazakJistan,  Kyrgjzia, 
Latvia.  Lithuania,  Moldova,  Russia. 
Tajikistan.  Turkmenistan,  Ukraine,  or 
Uzbekistan  for  one-  or  two-year,  degree, 
certificate,  or  professional  development 
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programs  under  the  auspices  of  the  1995 
Edmund  S.  Muskie  Fellowship  Program. 
Priority  will  be  given  to  institutions 
which  can  provide  academic  guidance 
and  professional  development  support 
to  Fellows  and  which  have  experience 
working  with  international  students. 
Institutions  which  are  approved  to  host 
1995  Edmund  S.  Muskie  Fellows  will 
automatically  be  ehgible  to  host  1995 
Freedom  Support  Act  (FSA)  Graduate 
Fellows  in  the  same  discipUnes. 

Current  Host  Campuses 

U.S.  institutions  currently  hosting 
1993  and/or  1994  Muskie  Fellows  in 
degree,  certificate,  or  professional 
development  programs  that  wish  to 
receive  Fellows  again  in  1995  in  the 
same  fields  of  study  will  not  be  required 
to  complete  the  institutional  application 
pmviding  the  1995  academic  program, 
support  services,  and  cost-sharing  level 
remain  consistent  with  these  1994 
programs.  Current  host  institutions 
must  demonstrate  intent  to  receive  1995 
Muskie  Fellows  in  the  same  field(s) 
through  a  separate  renewal  process 
outlined  below. 

Institutions  which  were  approved  to 
host  Edmund  S.  Muskie  Fellows 
through  the  1993  or  1994  competitions 
but  which  actually  hosted  only  Freedom 
Support  Act  (FSA)  Graduate  Fellows 
may  submit  renewal  requests  as  detailed 
below. 

Current  host  institutions  that  wish  to 
host  Fellows  in  a  different  academic 
field  must  submit  a  full  application  to 
be  eligible  to  receive  students  in  that 
discipline.  Institutions  which  hosted 
only  Freedom  Support  Act  (FSA) 
Graduate  Fellows  and  which  were  not 
approved  during  either  the  1993  or  1994 
competitions  for  Muskie  host 
institutions  are  also  required  to  submit 
a  complete  application.  Any  institutions 
that  are  unsure  which  application 
materials  to  submit  should  contact  the 
appropriate  contract  organization 
(ACTR/ACCELS,  IREX.  Soros,  or  IIE). 
DATES:  Deadline  for  proposals: 
Completed  applications  must  be 
received  at  the  appropriate  office  (listed 
below)  by  5  p.m.  Eastern  Standard 
Time,  on  Tuesday.  January  31,  1995. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  on 
January  31,  1995,  but  received  at  a  later 
date.  It  is  the  responsibility  of  each 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 
ADDRESSES:  The  original  and  three 
copies  of  the  proposal  should  be 
submitted  by  the  deadline  and 
addressed  as  follows: 

For  Degree  Programs  in  Business 
Administration  and  for  Two-Year 


Degree  Programs  in  Public 
Administration:  The  Edmund  S.  Muskie 
Fellowship  Program,  c/o  ACTR/ 
ACCELS,  1776  Massachusetts  Avenue, 
NW,  Suite  700,  Washington,  DC  20036. 

For  Degree,  Non-Degree  and 
Certificate  Programs  in  Economics:  The 
Edmund  S.  Muskie  Program,  c/o  IREX, 
1616  H  Street.  NW.  Washington,  DC 
20006. 

For  Degree  Programs  in  Law  and  for 
One- Year  Programs  in  Public 
Administration:  The  Edmund  S.  Muskie 
Fellowship  Program,  c/o  The  Soros 
Foundations/The  Consortium  for 
Academic  Partnerships,  888  Seventh 
Avenue,  31st  Floor,  New  York,  NY 
10106. 

For  Professional  Development 
Programs  in  Business  Administration. 
Economics.  Law.  or  Public 
Administration:  The  Edmund  S.  Muskie 
Fellowship  Program,  c/o  The  Institute  of 
International  Education.  809  United 
Nations  Plaza.  New  York,  NY  10017- 
3580,  Attn:  Martha  Loerke. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  institutions  should  write 
ACTR/ACCELS,  IIE,  IREX  or  the  Soros 
Foundations  to  request  application 
packets,  which  include  guidelines  and 
award  criteria.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  organizations 
noted  above. 

SUPPLEMENTARY  INFORMATION:  The 
Edmund  S.  Muskie  Program  is 
administered  by  USIA  through 
cooperative  agreements  to  the  following 
organizations:  The  American  Council  of 
Teachers  of  Russian/ American  Council 
for  Collaboration  in  Education  and 
Language  Study  (ACTR/ACCELS).  the 
Institute  of  International  Education  (IIE). 
the  International  Research  &  Exchanges 
Board  (IREX).  and  the  Soros 
Foundations.  Under  these  agreements 
ACTR/ACCELS.  IIE.  IREX.  and  the  Soros 
Foundation  are  responsible  for  the 
recruitment,  selection,  academic 
placement,  and  monitoring  of  Fellows. 

Please  Note:  The  Edmund  S.  Muskie 
Fellowship  Program  is  not  intended  as 
a  precursor  to  doctoral  studies  in  the 
United  States.  At  the  end  of  their 
designated  academic  and  internship 
programs.  Fellows  are  required  to  return 
to  their  home  countries  to  fulfill  the  two- 
year  home  residency  requirement  as 
specified  in  the  Exchange  Visitor  (J- 
Visa)  regulations. 

ACTR,  IREX.  Soros,  and  IIE  will  not 
approve  the  transfer  of  visa  sponsorship 
to  universities  or  the  extension  of  visas 
for  the  purpose  of  Ph.D.  programs  or 
other  additional  academic  study. 

Overall  authority  for  this  program  is 
contained  in  the  Mutual  Educational 


and  Cultural  Exchange  Act  of  1961,  as 
amended  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries  by  means 
of  educational  and  cultural  exchange,  to 
strengthen  the  ties  which  luiite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  assist  in  the 
development  of  friendly,  sympathetic, 
and  peaceful  relations  between  the 
United  States  and  other  countries  of  the 
world."  Pursuant  to  the  Bureau  of 
Educational  and  Cultural  Affairs 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  the  American 
pohtical,  social  and  culj^ral  fife. 
Programs  shall  also  "maintain  their 
scholarly  integrity  and  shall  meet  the 
highest  standards  of  academic 
excellence  or  artistic  achivement." 

Program  Overview 

The  Edmund  S.  Muskie  Program  was 
established  in  Fiscal  Year  1992  to 
promote  democratic  and  economic 
development  in  Armenia,  Azerbaijan.* 
Belarus,  Estonia,  Georgia,  Kazakhstan, 
Kyrgyzia,  Latvia,  Lithuania,  Moldova. 
the  Russian  Federation,  Tajikistan, 
Turkmenistan.  Ukraine,  and  Uzbekistan. 
It  is  an  academic  program  providing 
graduate  level  instruction  at  the  master's 
level  in  business  administration, 
economics,  law,  and  public 
administration  along  with  exposure  to 
the  concepts  of  market  economics  and 
democratic  principles.  A  professional 
affiliation  experience  and  networking 
opportunities  are  major  program 
components. 

'Please  note:  Programs  with  Azerbaijan  are 
subject  to  restrictions  of  Section  907  of  the 
Freedom  Support  Act:  Employees  of  the 
government  of  Azerbaijan  or  any  of  its 
instnmientalities  are  excluded  from 
participation,  and  no  U.S.  participant 
overseas  may  work  for  the  Government  of 
Azerbijan  or  any  of  its  instrumentalities.  In 
addition,  the  Government  of  Azerbijan  or  any 
of  its  instrumentalities  will  have  no  control 
in  the  actual  selection  of  participants. 

Fellows  are  identified  through  a 
merit-based,  open  competition  and  a 
rigorous  selection  process  implemented 
by  ACTR/ACCELS,  IIE,  IREX,  and  the 
Soros  Foundation,  in  conjunction  with 
USIA.  professional  associations,  and 
U.S.  faculty  from  the  four  academic 
fields.  Semi-finalists  in  all  disciplines 
will  take  the  Test  of  English  as  a  Foreign 
Language  (TOEFL).  Candidates  for 


degree  programs  in  business 
administration  will  take  the  Graduate 
Management  Admission  Test  (GMAT), 
and  candidates  for  degree  programs  in 
economics  will  take  the  Graduate 
Record  Examination  (GRE).  Candidates 
for  the  law  program  must  have  an 
undergraduate  law  degree  from  their 
home  country.  Fellows  are  matched 
with  imiversities  by  selection 
committees  composed  of  graduate 
admissions  ofiicers  and  faculty  in  the 
appropriate  disciplines.  Placements  are 
determined  according  to  Fellows' 
academic  interests  and  needs.  Fellows 
may  not  choose  their  own  academic 
placements. 

To  be  eligible  for  a  Muskie 
Fellowship,  applicants  must  be  citizens 
of  one  of  the  fifteen  coimtries  targeted 
by  the  Program,  have  successfully 
completed  an  imdergraduate  program, 
be  proficient  in  spoken  and  written 
English  at  the  time  of  application, 
demonstrate  professional  aptitude  and 
leadership  potential  in  the  field  of 
speciahzation,  and  be  under  the  age  of 
40.  Applicants  for  professional 
development  programs  must  have  a 
minimum  of  three  years  relevant  work 
experience  in  addition  to  an 
undergraduate  degree.  To  be  eligible  for 
awards  in  law  candidates  must  have 
received  an  imdergraduate  diploma  in 
law.  Individuals  currently  enrolled  in 
academic  programs  in  the  U.S.,  persons 
working  or  earning  a  living  in  the 
United  States,  spouses  of  U.S.  citizens, 
or  individuals  who  have  applied  for  an 
immigrant  visa  or  political  asylum  to 
any  country  are  not  eligible  for  the 
Muskie  Program.  Muskie  Fellows  under 
the  terms  of  the  grant  and  under  the 
laws  governing  the  student  visa  required 
for  participation  in  the  Program,  must 
return  to  their  home  country  for  a 
period  of  a  least  two  years  immediately 
upon  completion  of  the  academic 
program  and  internship.  Visa 
sponsorship  will  not  be  transferred  to 
universities  or  other  sponsors  and  visas 
will  not  be  extended  for  the  purpose  of 
pursuing  doctoral  or  other  additional 
studies  in  the  United  States. 

No  financial  support  or  provision  is 
made  for  Fellows'  dependents  under  the 
Muskie  Program. 

Muskie  Fellows  receive  scholarships 
for  international  transportation, 
domestic  transportation  within  the 
United  States,  stipend,  health  insiuance, 
full  or  partial  tuition,  room/board,  and 
other  expenses. 

Fellows  who  receive  TOEFL  scores 
below  550  will  enroll  in  courses  of 
English  as  a  Second  Language  (ESL)  in 
summer  1995.  Whenever  possible. 
Fellows  who  receive  TOEFL  scores 
above  550  will  take  part  in  summer  pre- 


academic  programs  prior  to  arrival  at 
their  host  imiversiUes. 

Currently  136  students  are  enrolled  at 
U.S.  institutions  under  the  auspices  of 
the  1994  Muskie  Program. 
Approximately  140  Fellows  will  be 
selected  for  participation  in  the  1995 
Muskie  Program. 

Program  Guidelines 

The  Muskie  Fellowship  comprises  the 
degree,  certificate,  and  professional 
development  programs  outlined  below. 
Fellows  will  enter  U.S.  graduate  studies 
in  the  1995  fall  semester. 

Degree  and  Certificate  Programs 

In  general.  Fellows  with  degree 
awards  in  business  administration  and 
economics  should  take  part  in  two-year 
academic  programs  leading  to  the 
degree  of  Masters  of  Business 
Administration  (MBA)  or  Master  of  Arts 
(MA),  respectively.  Internships  should 
take  place  during  the  summer  between 
the  first  and  second  years  of  study.  All 
programs  in  law  must  lead  to  the  Master 
of  Laws  (LLM)  degree.  Fellows  with 
awards  in  law  generally  participate  in 
nine-month  LLM  programs  followed  by 
a  three-month  internship;  however, 
longer  LLM  programs  are  also 
admissible.  Fellows  with  degree  awards 
in  public  administration  should  take 
part  in  one-  or  two-year  programs 
leading  to  the  Masters  of  Public 
Administration  (MPA)  or  Master  of  Arts 
(MA)  degree.  In  some  cases,  certificates 
may  be  awarded  instead  of  degrees. 
Three-month  internships  should  take 
place  during  the  siunmer  of  1996,  after 
one  year  or  academic  study. 

Professional  Development  Programs 

The  Professional  Development  awards 
are  specifically  designed  for  mid-career 
professionals  with  at  least  three  years 
substantive  work  experience  prior  to 
application.  These  non-degree  programs 
in  business  administration,  economics, 
and  public  administration  generally 
include  two  semesters  of  tailored 
academic  study  at  the  mater's  level, 
followed  by  up  to  six  months  of 
practical  training.  The  law  program  for 
mid-career  professionals  should  lead  to 
the  LLM  degree  with  up  to  six  months 
of  practical  training  after  the  period  of 
academic  study. 

Program  Requirements  and  Review 
Criteria 

U.S.  institutions  may  apply  to  receive 
Fellows  individually  or  in  groups  of  two 
to  ten  people  representing  one  or  any 
combination  of  the  four  disciplines. 
Host  institutions  for  1995  Muskie 
Fellows  will  be  selected  by  ACTR/ 
ACCELS.  IIE,  IREX.  the  Soros 


Foundation,  and  USL\,  based  on  the 
following  criteria: 

a.  Strength  of  academic  program — 
Academic  rigor  and  denwnstrated 
capacity  to  meet  participant  needs. 

0.  Track  record— Expericence  working 
with  and  providing  a  full  range  of 
support  services  for  international 
students.  Recognition  of  and 
compliance  with  the  intent,  rules,  and 
regulations  governing  the  Muskie 
Program. 

c.  Professional  support— Ability  to 
faciUtate  professional  affiliations  and 
internships. 

d.  Academic  support — Capacity  to 
assign  a  faculty  advisor  and  a  Muskie 
Program  coordinator  to  provide 
academic  guidance,  logistical  support, 
and  assistance  in  arranging  enrichment 
activities. 

e.  Cost-effectiveness — AbiUty  to 
provide  a  high  quaUty  program  for 
lowest  costs.  A  key  measure  of  cost- 
effectiveness  is  the  host  institution's 
program  cost  per  Fellow.  The  Agency 
also  reviews  the  ratio  of  cost-sharing  to 
program  costs  exhibited  through  such 
means  as  tuition  scholarships, 
fellowships,  or  reduced  room  and  board 
expenses. 

f.  Geographic  diversity — The  Agency 
Seeks  to  achieve  maximum  geographic 
diversity  in  the  selection  of  host 
institutions. 

g.  Evaluation  plan — Proposals  should 
outline  methods  for  monitoring  the 
academic  progress  and  integration  of 
Fellows  in  the  campus  and  community. 

h.  Adherence  of  proposed  activities  to 
the  criteria  outlined  above  and  the  goals 
of  the  Edmund  S.  Muskie  Fellowship 
Program. 

Institutions  receiving  two  or  more 
Fellows  are  encouraged  to  provide 
commensurate  cost-sharing  for  such 
groups.  The  academic  interests  and 
professional  needs  of  candidates 
seUx:ted  as  Fellows  will  be  considered 
in  the  final  designation  of  U.S.  host 
institutions. 

Proposals  must  be  submitted  to 
ACTR/ACCELS,  IIE.  IREX.  or  the  Soros 
Fouj-dations,  according  to  discipline 
anfl  type  of  program  (degree,  certificate, 
or  professional  development),  as 
indicated  above. 

Renewal  Process  for  Current  Host 
Institutions 

ln^,titutions  currently  hosting  Edmund 
S.  Muskie  Fellows  under  the  1993  and/ 
or  1994  Programs  are  eligible  to  submit 
a  renewal  application.  U.S.  institutions 
currently  hosting  1993  or  1994  Freedom 
Support  Act  Fellows  that  applied  to  and 
were  approved  by  the  1993  or  1994 
Muskie  luiiversity  competitions  are  also 
eligible  to  submit  a  renewal  application. 
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In  order  to  apply  to  host  Fellows  in  the 
same  field(s),  universities  must  submit  a 
letter  confirming  that  the  academic 
program,  professional  and  enrichment 
support,  and  adherence  to  other  grant 
requirements  will,  at  a  minimxun, 
remain  consistent  with  current  levels. 
The  letter  must  also  indicate  the  desired 
number  of  Fellows  to  be  hosted,  the 
type  of  program  in  which  they  will  be 
placed  (degree,  certificate,  or 
professional  development),  the  name  of 
the  Muskie  coordinator,  the  1995-96 
academic  calendar,  and  the  amount  of 
cost-sharing  provided  for  each  Fellow, 
adjusted  as  needed  for  1995-96  costs. 
Current  host  institutions  need  to  contact 
the  appropriate  contract  organization 
(ACTR/ACCELS,  IREX,  Soros  or  HE)  to 
receive  the  required  budget  worksheet 
that  must  be  submitted  along  with  the 
letter.  Original  letters  must  be  received 
by  the  appropriate  contact  organization 
by  January  31,1995. 

Please  Note:  Those  instituticns  currently 
hosting  only  Freedon:  Si;pport  Act  Graduate 
Fellows  and  which  were  nol  approved 
through  either  the  1993  or  1994  Muskie 
university  competition  must  submit  a 
complete  application  to  be  considered  to  host 
1995  Muskie  Fellows. 

Agency  Cost  Sharing  Guidelines 

U.S.  institutions  hosting  Muskie 
Fellows  are  strongly  encouraged  to 
provide  cost-sharing  toward  tuition  and/ 
or  room  and  board  expenses,  so  that 
greater  numbers  of  students  may  take 
part  in  the  program.  Cost-sharing  may 
also  be  in  the  form  of  direct  program 
and  participant  costs.  Indirect  and 
administrative  costs  will  r  ot  be 
considered  allo^vable  cosi  jharing  items, 
nor  will  these  ctsts  be  co\  ered  by  the 
Muskie  Prograiri.  The  basis  for 
determining  the  value  of  cash  and  in- 
kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110 
(Revised),  Subpart  C.23— Cost-Sharing 
and  Matching  and  should  be  described 
in  the  proposal.  In  the  event  the 
Recipient  does  not  provide  the 
minimum  amount  of  cost-sharing  as 
stipulated  in  the  Recipient's  budget,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  Recipient's 
contribution. 

Preference  will  be  given  to 
institutions  that  provide  cost-sharing  on 
direct  participant  costs.  While  the 
Agency  strongly  encourages  cost- 
sharing,  it  is  not  a  requirement. 
Institutions  unable  to  offer  cost  iharing 
are  ehgible  to  apply. 

Application  Disclaimer 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA,  ACTR/ACCELS. 


HE,  IREX,  or  Soros  Foundations 
representative.  Explanatory  information 
provided  by  USIA,  ACTR/ACCELS,  IIE, 
IREX,  or  the  Soros  Foundation  that 
contradicts  published  language  will  not 
constitute  a  commitment  on  the  part  of 
the  Government  or  the  implementing 
organization.  Final  notifications  cannot 
be  made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated, 
and  committed  through  internal  USIA 
procedures. 

Notification 

Applications  will  be  notified  in 
writing  of  the  results  of  the  review 
process  on  or  about  April  15, 1995. 
Final  placement  of  students  at 
institutions  is  subject  to  the  specific 
academic  interests  and  needs  of 
individuals  selected  as  Muskie  Fellows. 

Please  note:  USIA  retains  the  right  to 
determine  final  selection  decisions  with 
regard  to  the  comjjetition  for  institutions  to 
host  Muskie  Fellows.  The  Agency  also 
reserves  the  right  to  deteirnine  final 
placement  decisions.  When  the  needs  of  the 
program  warrant,  the  Agency  may  invite 
selected  institutions  to  host  Fellows  whose 
academic  needs  require  specialized 
placement. 

Options  for  Renewal 

Subject  to  the  availability  of  fimding 
and  the  satisfactory  performance  of  host 
institutions,  USIA,  on  behalf  of  the 
Muskie  Fellowship  Program,  may  invite 
grantee  organizations  to  submit 
proposals  for  renewal  of  awards. 

Review  Process 

ACTR/ACCELS,  IREX  Soros,  or  IIE 
will  acknowledge  receipt  of  all 
applications  and  will  review  them  for 
technical  eligibility.  Applications  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
applications  will  be  forwarded  to  panels 
of  USIA  officers  for  advisory  review.  All 
eligible  applications  may  also  be 
reviewed  by  the  Agency  contracts  office, 
as  well  as  the  USIA  Office  of  East 
European  and  NIS  Affairs,  the  USIS 
posts  overseas,  the  Office  of  General 
Council,  or  other  Agency  elements, 
where  appropriate. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  15,  1994. 

Dated:  November  9. 1994. 
John  P.  Loiello, 

Associate  Director,  Educational  and  Cultural 
Affairs. 
IFR  Doc.  94-28061  Filed  11-16-94;  8:45  ami 

BILUNG  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review:  Loan  Guaranty:  Credit 
Underwriting  Standards  and 
Procedures  for  Processing  VA 
Guaranteed  Loans 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  fists  the 
following  information: 

(1)  the  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  a  description  of  the  need  and  its 
use; 

(3)  who  will  be  required  or  asked  to 
respond; 

(4)  an  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  the  estimated  average  burden 
hours  per  respondent; 

(6)  the  frequency  of  response;  and 

(7)  an  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  (202)  273- 
7011. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  19,  1994. 

Dated:  November  7,  1994. 
By  direction  of  the  Secretary: 
Barbara  H.  Epps, 

Management  Analyst. 

Reinstatement 

1.  Loan  Guaranty:  Credit  Underwriting 
Standards  and  Procedures  for 
Processing  VA  Guaranteed  Loans 

a.  Information  Concerning  Veteran- 
Borrower's  Rental  income  (if 
applicable) 

b.  Providing  VA  With  Copy  of  Mortgage 
Credit  Certificate  (if  applicable) 

c.  Documentation  of  all  Known  Debts 
and  Obligations 
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d.  Information  Concerning  Job-Related 
Expenses  and  Child-Care 

e.  Suomission  of  Copies  of  Completed 
Income  Tax  Returns  (if  applicable) 

2.  Lenders  must  collect  certain  specific 
information  concerning  the  veteran 
and  the  veteran's  credit  history  in 
order  to  properly  undervmte  the 
veteran's  loan.  The  information  is 


needed  to  insure  that  applications  for 
VA-guaranteed  loans  are  underwritten 
in  a  reasonable  and  prudent  manner. 

3.  Individuals  or  households — 
Businesses  or  other  for-profit 

4.  35,383  total  hours.  VA  is  requesting 
1  hour  annual  burden  for  this 
collection  of  information  since  the 
requirements  for  the  data  are 


customary  under  mortgage  lending 
practices  and  are  not  a  requirement 
peculiar  to  VA. 

5. 11  minutes 

6.  On  occasion 

7. 193,000  respondents 

IFR  Doc.  94-28345  Filed  11-16-94:  8:45  am] 

BILUNG  CODE  S320-01-M 


59498 


Sunshine  Act  Meetings 


Federal  Register 
Vol  59.  No.  221 
Thursday,  November  17,  19^4 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pulJlished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  562b{e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  December  1, 1994,  2:00 

p.m.  (Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building.  1801 

"L"  Street.  N.W..  Washington.  D.C. 

20507. 

STATUS:  Part  of  the  Meeting  will  be  open 

to  the  public  and  part  of  the  Meeting 

will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  Notation  Votes 

2.  Introductory  Remarks  by  the  Chairman 

3.  Status  Report  on  the  Alternative  Dispute 
Resolution  (ADR)  Pilot  Project— Office  of 
Program  Operations 

4.  Update  on  1995  Budget— Office  of 
Management 

Closed  Session 

Litigation  Authorization:  General  Counsel 
Recommendations 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Conunission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4077  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

This  Notice  issued  November  15. 1994. 
Frances  M.  Hart. 

Executive  Officer.  Executive  Secretariat. 

|FR  Doc.  94-28505  Filed  11-15-94;  11:26 
ami 

BILLING  CODE  6750-06-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  November  15, 
1 994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  activities. 


In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr.. 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Chairman  Ricki  R. 
Tigert,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(6), 
(c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6).  (c)(8).  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W.,  Washington. 
D.C. 

Dated:  November  15. 1994. 

Federal  Deposit  Insurance  Corporation. 
E.  Elizabeth  Hayes, 
Acting  Assistant  Executive  Secretary. 
(PR  Doc.  94-28571  Filed  11-15-94;  3:47  pml 
BILLING  CODE  6714-0-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  14. 1994. 

A  closed  meeting  will  be  held  on 
Thursday.  November  17, 1994,  at  3:30 
p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 


The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
November  17, 1994,  at  3:30  p.m..  will 
be:         - 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  pleased  contact:  The 
Office  of  the  Secretary  (202)  942-7070. 

Dated:  November  14, 1994. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-28536  Filed  11-15-94;  1:00  pm) 
BILUNG  COSE  8010-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  21, 1994. 

An  open  meeting  will  be  held  on 
Monday,  November  21, 1994,  at  2:00 
p.m.,  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Tuesday,  November  22. 
1994,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday, 
November  21, 1994.  at  2:00  p.m.,  will 
be: 

The  Commission  will  hold  a  roundtablu 
discussion  with  members  of  the  Federal 
Regulation  of  Securities  CommiUee  of  the 
ABA's  B'jrin°s.<;  Lav/  Section  en  Monday, 
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November  21. 1994  bom  2:00  p.m.  until  4:00 
p.m.,  in  Room  1C30.  The  topics  discussed 
may  include  the  development  of  fiduciary 
guidelines  for  mutual  fund  directors;  the 
relationship  between  the  SEC  and  securities 
bar  in  light  of  the  Supreme  Court's  decision 
in  Central  Bank  of  Denver,  and  improving  the 
soft  information  safe  harbor.  For  further 
information  please  contact  Allan  Capute  at 
(202)  942-0901. 

The  subject  matter  of  the  closed 
:  neeting  scheduled  for  Tuesday, 


November  22, 1994,  at  10:00  a.m..  will 
be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 


information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  November  14, 1994. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  94-28537  Filed  nM5-94;  1:00  pm) 
BILUNG  CODE  8010-01-M 


Thursday 
November  17,  1994 


Part  II 


Federal 

Communications 

Commission 


47  CFR  Parts  1  and  22 

Public  Mobile  Services;  Final  Rule 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  22 

[CC  Docket  Nos.  92-1 15, 94-46  and  OS- 
lie;  FCC  94-201] 

Public  Mobile  Services 

AGENCY:  Federal  Communications - 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission  has  completely  revised  its 
Rules  governing  the  I^blic  Mobile 
Services.  These  changes  are  needed  to 
improve  the  organization  and  clarity  of 
the  Commission's  Rules  by  ehminating 
out-dated  provisions  and  unnecessary 
information  collection  requirements, 
streamlining  and  expediting  licensing 
and  processing  procedures,  and 
affording  licensees  greater  flexibility  in 
providing  service  to  the  public.  The 
intent  of  these  revisions  is  to  stimulate 
economic  growth  and  expand  access  to 
mobile  radio  networks  and  services. 
EFFECTIVE  DATE:  January  1. 1995.  except 
for  §  22.105(g).  which  will  become 
effective  later.  The  agency  will  publish 
a  document  in  the  Federal  Register, 
announcing  in  advance  the  effective 
date  of  that  paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 
B.C.  "Jay"  Jackson,  Jr.  and  R.  Earthen 
Gorman,  Mobile  Services  Division, 
Common  Carrier  Bureau,  (202)  418- 
1310. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Commission's  Report  and  Order, 
adopted  August  2. 1994,  and  released 
September  9. 1994.  The  full  text  of  this 
Commission  decision,  which  includes 
the  Final  Regulatory  Flexibility 
Analysis,  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch,  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.;  (202)  857-3800;  2100  M  SU^t. 
NW..  Suite  140.  Washington,  DC  20037. 

Paperwork  Reduction 

Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 


Section  numt>er 

Estimated 
average 
twurs  per 
response 

Estimated 
annual  re- 
sponses 

22.5  and  22.7 

22.105 

■   1 
3 

5,000 
25,860 

Section  numt>er 


22.107 

22.108 

22.115 , 

22.119 

22.122  . , 

22.125 

22.128 

22.129  , 

22.130 

22.132  

22.135 

22.137  

22.139 

22.142  . 

22.150  , 

22.157  

22.161  

22.163  

22.165  

22.303  (records)' 

22.313  

22.313  (records)' 

22.315  

22.317  

22.321  (records)' 

22.321 

22.323  

22.353  „... 

22.357  

22.369  

22.371  

22.409  

22.411  

22.415  

22.529  

22.551  

22.559  

22.567  

22.577  

22.589  

22.601  

22.603  

22.621  

22.623  

22.625 

22.655  

22.657  

22.709  

22.711  

22.719  

22.803  

22.865  

22.869  

22.873 

22.875 

22.901(a) 

22.901(d) 

22.903 

22.907  

22.911  

22.929  

22.935(a) 

22.935(b) 

22.935(d) 

22.935(e) 

22.935(f)(1)-(2)  . 

22.935(f)(3)  

22.935(f)(5)  

22.936  

22.937 

22.939  


Estimated 
average 
hours  per 
response 


2 

.25 

1 

1 

20 

1 

1 

1 

10 

2 

2 

.5 

1 

.084 

10 

1 

.5 

1 

1 

1 

1 

.50 

1 

.50 

52 

2 

.50 

.50 

1 

1 

1 

13 

7.3 

2 

3 

.50 

2 

1 

.50 

2 

.50 

.50 

1 

.25 

1 

2 

2 

3 

1 

2 

2 

1 

1 

.50 

40 

2 

1 

2 

.50 

10 

2 

50 

3 

10 

600 

50 

160 

160 

2 

4 

2 


Estimated 
annual  re- 
sponses 


10,000 

10,000 

10,000 

25 

30 

100 

10 

200 

50 

10 

10 

100 

10 

1,000 

40 

1.200 

1 

1.500 

1.500 

3,000 

100 

500 

100 

100 

800 

800 

100 

100 

2 

10 

10 

10 

116 

10 

4,000 

10 

10.000 

10 

10 

1,000 

38 

2 

10 

10 

10 

8 

1 

100 

30 

10 

100 

10 

6 

6 

1 

20 

10 

6 

10 

300 

4.000 

10 

10 

10 

20 

10 

20 

20 

20 

4,010 

10 


Section  number 

Estimated 
average 
hours  per 
response 

Estimated 
annual  re- 
sponses 

22.947(b) 

1 
6 
4 

1 

1 

100 

22.947(c) 

1,500 

10,000 

10 

22.953 „ 

22.1037 

Uncodified  one- 
time showing  (or 
CGSA  bound- 
aries   

1,500 

*  Time  allocated  for  recordkeeping. 

Total  Annual  Burden:  257,616. 

Frequency  of  Response:  On  occasion, 
quarterly,  semi-annually,  and  annually. 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information  to  the  Federal 
Communications  Commission.  Records 
Management  Division,  room  234, 
Paperwork  Reduction  Project  (3060- 
0508),  Washington,  DC  20554  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3060- 
0508),  Washington,  DC  20503. 

Sununary  of  the  Report  and  Order 

1 .  The  Report  and  Order  is  a 
comprehensive,  top-to-bottom  rewrite  of 
part  22  of  the  Commission's  Rules.  The 
topics  which  were  the  most 
controversial  are  treated  in  the  Report 
and  Order,  while  the  less  controversial 
changes  are  explained  in  Appendix  A  of 
the  Report  and  Order.  Among  other 
things,  the  Report  and  Order  modiOes 
the  application  processing  procedures 
for  931  MHz  paging  applications  by 
requiring  that  applicants  specify  the 
channels  for  which  they  seek 
authorization,  prescribing  a  30-day 
filing  period  for  initial  applications  and 
providing  for  auctions  as  the  means  for 
selecting  the  winner  among  mutually 
exclusive  initial  applications. 
Applications  in  the  Rural 
Radiotelephone  Service,  which  is  a 
fixed  as  opposed  to  a  mobile  radio 
service,  will  be  selected  on  a  first-come, 
first-served  basis.  The  first-come,  first- 
served  procedures  allow  an  application 
to  be  granted  if  it  is  not  mutually 
exclusive  with  another  application  filed 
on  the  same  or  on  a  previous  day  and 
if  the  applicant  in  question  is  qualified 
to  be  a  Commission  licensee.  Further, 
under  these  procedures,  mutually 
exclusive  rural  radiotelephone 
applications  received  on  the  same  day 
would,  absent  a  negotiated  settlement 
among  the  parties,  be  designated  for  a 


comparative  hearing  to  determine  which 
application  should  be  granted. 

2.  The  Report  and  Order  also  requires 
that,  by  the  end  of  their  authorized 
construction  periods,  licensees  of  public 
mobile  stations  must  not  only  complete 
construction  of  their  facilities,  as  is  now 
required,  but  must  also  actually 
commence  provision  of  service  to 
subscribers.  In  addition,  the  Report  and 
Order  eliminates  the  remaining  traffic 
loading  study  requirements  for  Paging 
and  Radiotelephone  Services  licensees 
seeking  additional  channels  for 
traditional  two-way  mobile  radio 
services  and  provides  technical  channel 
assignment  rules  for  Basic  Exchange 
Telephone  Radio  Systems  (BETRS). 
which  is  a  radio  technology  that 
provides  basic  telephone  service  to 
remote  and  rural  areas. 

3.  The  Report  and  (>d<?r  explicitly 
requires  that  cellular  telephones  be 
designed  and  manufactured  in  such  a 
way  that  the  electronic  serial  number  is 
permanently  programmed  into  the 
equipment  at  the  factory  and  is 
physically  unalterable.  This 
requirement  is  intended  to  help  reduce 
fraud  in  the  use  of  cellular  equipment 
due  to  tampering  with  the  electronic 
serial  numbers. 

4.  The  Report  and  Order  also  removes 
the  existing  prohibition  against  the 
concurrent  use  and  licensing  of  Part  22 
facilities  for  both  common  carrier  and 
non-common  carrier  services, 
affirmatively  allows  the  use  of  multi- 
(.hannel  transmitters,  and  permits 
licensees  to  make  certain  minor 
modifications  to  their  stations  and  add 
"Internal"  transmitters  to  existing 
systems  without  notifying  the 
Commission. 

Ordering  Clauses 

i Accordingly,  it  is  ordered  that  the  rule 
enges  made  herein  will  become 
effective  on  January- 1, 1995. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Redio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Cominission. 
William  F.  Caton. 
Aiting  Secretary. 

Rule  Changes 

47  CFR  parts  1  and  22  are  revised  as 
follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 
1082,  as  amended;  47  U.S.C  154.  303. 

2.  Section  1.420  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§  1 .420    Additional  procedu  res  in 
proceedings  for  amendment  of  the  FM  or  TV 
Tables  of  Allotments. 

(a)  Comments  filed  in  proceedings  for 
amendment  of  the  FM  Table  of 
Allotments  (§  73.202  of  this  chapter)  or 
the  Television  Table  of  Allotments 

(§  73.606  of  this  chapter)  which  are 
initiated  on  a  petition  for  rule  making 
shall  be  served  on  petitioner  by  the 
person  who  files  the  comments. 

(b)  Reply  comments  filed  in 
proceedings  for  amendment  of  the  FM 
or  Television  Tables  of  Allotments  shall 
be  served  on  the  person(s)  who  filed  the 
comments  to  which  the  reply  is 
directed. 


§1.742    [Amended] 

3.  In  the  first  sentence  of  the 
inUwluctory  text  of  §  1.742.  the  phrase 
"Except  as  specified  in  §  22.6"  is 
removed  and  "Except  as  specified  in 
part  22  of  this  chapter"  is  added  in  its 
place. 

4.  Section  1.743  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§  1.743    Who  may  sign  applications. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  applications, 
amendments  thereto,  and  related 
statements  of  fact  required  by  the 
Commission  must  be  signed  by  the 
applicant,  if  the  applicant  is  an 
individual;  by  one  of  the  partners,  if  the 
applicant  is  a  partnership;  by  an  officer 
or  duly  authorized  employee,  if  the 
applicant  is  a  corporation;  or  by  a 
member  who  is  an  officer,  if  the 
applicant  is  an  unincorporated 
association.  Applications,  amendments, 
and  related  statements  of  fact  filed  on 
behalf  of  eligible  government  entities 
such  as  states  and  territories  of  the 
United  States,  their  political 
subdivisions,  the  District  of  Columbia, 
and  units  of  local  government, 


including  incorporated  municipalities, 
must  be  signed  by  a  duly  elected  or 
appointed  official  who  is  authorized  to 
do  so  under  the  laws  of  the  applicable 
jurisdiction. 

*  *        •        •        • 

(e)  "Signed."  as  used  in  this  section, 
means  an  original  hand-written 
signature,  except  that  by  public  notice 
in  the  Federal  Register  the  Common 
Carrier  Bureau  may  allow  signature  by 
any  symbol  executed  or  adopted  by  the 
applicant  with  the  intent  that  such 
symbol  be  a  signature,  including 
symbols  formed  by  computer-generated 
electronic  impulses. 

5.  Section  1.821  is  revised  to  read  as 
follows: 

§1.821    Scope. 

The  provisions  of  §§  1.822, 1.823. 
1.824  and  1.825  apply  as  indicated  to 
those  applications  for  permits,  licenses 
or  authorizations  in  the  Public  Mobile 
Services.  Multichannel  Multipoint 
Distribution  Service  and  Digital 
Electronic  Message  Service  for  which 
action  may  be  taken  by  the  Chief, 
Common  Carrier  Bureau  pursuant  to 
delegated  authority. 

6.  Section  1.823  is  amended  by 
revising  the  heading,  paragraph  (b)(1) 
and  the  headings  of  paragraphs  {b)(2) 
and  (b)(3)  to  read  as  follows: 

§  1.823    Random  selection  procedures  for 
the  Public  Mobile  Services. 

•  •         •         «        • 

(b)*   •   • 

(1)  Public  Mobile  Sen'ices  other  than 
the  Cellular  Radiotelephone  Ser\'ice. 
Petitions  to  Deny  and  other  pleadings 
may  be  filed  against  applications  but  are 
not  reviewed  prior  to  the  random 
selection  process.  Petitions  filed  against 
tentative  selectee  applications  are 
reviewed  after  the  tentative  selectee  is 
announced. 

(2)  Cellular  Radiotelephone  Set\'ice, 
except  unserved  areas.  *  *  * 

(3)  Cellular  Radiotelephone  Service,  • 
unsenTd  areas.  •  •  • 


§1.1105    [Amefldad] 

7.  Section  1.1105  is  amended  by 
revising  the  table  entries  from  2.  to  5.n 
to  read  as  follows: 
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Action 

FCC  form  No. 

Fee  amount 

Fee  type 
code 

Address 

• 

•     •     •     • 

2 

.  Domestic  Put)lic  Land  Mobile  Sta- 
tions   (Paging    and    Radiotelephone 
Service,   Air-ground   Radiotelephone 
Service): 

a.  Application  for  new  or  additional 
facility  (per  transmitter). 

b.  Application  for  major  modifica- 
tion of  an  existing  facility  (per 
transmitter). 

c.  Notification  of  additional  trans- 
mitter (per  transmitter). 

d.  Major  amendment  of  a  pending 
application  (per  transmitter). 

e.  Application  for  assignment  of  au- 
tfiorization  or  consent  to  transfer 
of  control. 

FCC  401,  FCC  159  

265.00 
265.00 
265.00 
265.00 

CMD 
CMD 
CMD 
CMD 

- 
Federal   Communications   Commissinn 

FCC  401,  FCC  159  

Common  Carrier  Land  Mobile,  P.O. 
Box  358130,  Pittsburgh.  PA  15251- 
5130. 
Federal  Communications  Commission 

FCC  489,  FCC  159  

Common  Carrier  Land  Mobile,  P.O. 
Box  358130,  Pittsburgh,  PA  15251- 
5130. 
Federal  Communications  Commission 

FCC  401,  FCC  159  

Common  Carrier  Land  Mobile.  P.O. 
Box  358130,  Pittsburgh.  PA  15251- 
5130. 
Federal   Communications  Commi^^ion 

Common  Carrier  Land  Mobile,  P.O. 
Box  358130,  Pittsburgh.  PA  15251- 
5130. 

(i)  First  call  sign  

FCC  490 

265.00 
45.00 

265.00 
45.00 

CMD 
CAD 
CMD 
CAD 

Federal  Communications  Commission. 

Common  Carrier  Land  Mobile.  P.O. 

Box  358130,  Pittsburgh.  PA  15251- 

5130. 
Federal  Communications  Commission. 

Comnwn  Carrier  Land  Mobile.  P.O. 

Box  358130.  Pittsburgh.  PA  15251- 

5130. 
Federal  Communications  Commission. 

Common  Carrier  Land  Mobde.  P.O. 

Box  358130.  Pittsburgh.  PA  15251- 

5130. 

(ii)  Each  additional  call  sign 

f.  Application  for  partial  assignment 
of  authorization  (per  call  sign). 

g.  Application  for  renewal  (per  call 
sign). 

h.  Minor  modification  (per  transmit- 

same  as  2e(i)  

FCC  401,  FCC  159,  FCC 
490. 

FCC  405.  FCC  159  

Common  Carrier  Land  Mobile.  P.O. 
Box  358130,  Pittsburgh.  PA  15251- 
5130. 

(i)  Notification  of  minor  modifica- 
tion. 

(ii)  Application  fof  minor  modi- 
fication. 

i.   Request  for  special  temporary 
authority  (per  channel/per  loca- 
tion). 

j.  Application  for  extension  of  corv 
struction  period  (per  authoriza- 
tioa 

k.  Notification  of  commencement  of 
service  to  subscribers  (per  notifi- 
cation). 

1.  Application  for  new  or  modified 
auxiliary    test    transmitter    (per 
transmitter). 

m.  Application  for  authority  to  pro- 
vide commercial  mobile  sen/ice 
using         broadcast         station 
subcarriers  (per  application). 

n.  Application  for  reinstatement  [No 
longer  available]. 

FCC  489,  FCC  159  

45.00 

45.00 

230.00 

45.00 

45.00 

230.00 

115.00 

CAD 
CAD 
CLD 
CAD 
CAD 
CLD 
CFD 

Federal   Commiiniration<i   nommi^^inn 

FCC  401,  FCC  159  

Common  Carrier  Land  Mobile.  P.O. 

Box  358130.  Pittsburgh,  PA  15251- 

5130. 
Federal  Communications  Commission. 

Common  Carrier  Land  Mot>ile,  P.O. 

Box  358130,  Pittsburgh,  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Carrier  Land  Mobile,  P.O. 

Box  358130,  Pittsburgh,  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Carrier  Land  Mobile,  P.O. 

Box  358130,  Pittsburgh.  PA  15251- 

5130. 
Federal  Communications  Commis<;inn 

written  request,  FCC  159  . 
FCC  401,  FCC  159  

FCC  489,  FCC  159  

FCC  401,  FCC  159  

Common  Carrier  Land  Mobile,  P.O. 
Box  358130.  Pittsburgh,  PA  15251- 
5130. 
Federal  Communications  Commission 

FCC  401,  FCC  159  

Common  Canier  Land  Mobile,  P.O. 
Box  358130,  Pittsburgh,  PA  15251- 
5130. 
Federal  Communications  Commission, 
Common  Carrier  Land  Mobile,  PO. 
Box  358130,  Pittsburgh,  PA  15251- 
5130. 
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Action 


0.  Application  to  comtyine  separate 
authorizations  (per  call  sign). 


p.  Application  for  new  or  modified 
standby  transmitter  (per  transmit- 
ter/per location). 

q.  931  MHz  nationwide  paging  re- 
newal [See  2g]. 

r.  Application  for  new.  modified  or 
renewal  general  aviation  air- 
ground  mobile  license  (per  appli- 
cation). 

s.  Application  for  932-932.5/941- 
941 .5  MHz  point-to-multipoint 
channels  (per  transmitter). 


J[   Cellular  Systems   [Cellular   Radio- 
telephone Service): 

a.  Initial  application  for  new  cellular 
system. 

b.  Application  for  major  modifica- 
tion. 

c.  Minor  nrrodifications 

(i)  Application  for  minor  modifica- 
tion. 

(ii)  Notification  of  minor  modifica- 
tion or  commencement  of 
service  to  subscribers  (per  no- 
tification). 

d.  Application  for  full  or  partial  as- 
signment of  authorization  or  con- 
sent to  transfer  of  control. 

e.  Application  for  renewal 


f.  Application  for  extension  of  con- 
struction period. 

g.  Request  for  special  temporary 
authonty. 

h.  Request  to  combine  cellular  ge- 
ographic service  areas  (per  sys- 
tem). 

4.  Rural  Radio  [Rural  Radiotelephone 
Service): 
a.  Application  for  new  or  additional 
facility  (per  transmitter). 


b.  Application  for  major  modifica- 
tion of  an  existing  facility  (per 
transmitter). 

c.  Major  amendment  of  a  pending 
application  (per  transmitter). 


d.  Minor  modifications 
(I)  Notification  of  minor  nxxJifica- 
tion  (per  transmitter). 


(ii)  Application  for  minor  modi- 
fication (per  transmitter). 


FCC  form  No. 


FCC  401.  FCC  159 


FCC  401.  FCC  159 


FCC  409 


FCC  401.  FCC  159 


FCC  401.  FCC  159 
FCC  401.  FCC  159 

FCC  401.  FCC  159 
FCC  489,  FCC  159 


FCC  490  

FCC  405,  FCC  159 
FCC  401,  FCC  159 


written  request,  FCC  159 
written  request.  FCC  159 

FCC  401.  FCC  159  


FCC  401.  FCC  159 


FCC  401.  FCC  159 


FCC  489.  FCC  159 


FCC  401.  FCC  159 


Fee  amount 


230.00 


230.00 


45.00 


265.00 


265.00 

CMC 

265.00 

CMC 

70.00 

CDC 

70.00 

CDC 

265.00 

CMC 

45.00 

CAC 

45.00 

CAC 

230.00 

CLC 

60.00 

CBC 

Fee  type 
code 


125.00 


125.00 


125.00 


45.00 


45.00 


CLD 


CLD 


CAD 


CMP 


CGR 


CGR 


CGR 


CAR 


CAR 


Address 


Federal  Communications  Commission, 

ComnHsn  Canier  Land  Mobile,  P.O. 

Box  358130,  Pittsburgh.  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Carrier  Land  Mobile.  P.O. 

Box  358130,  Pittsburgh.  PA  15251- 

5130. 


Federal  Communications  Commission. 
Common  Canier  Land  Mobile,  P.O. 
Box  358130.  Pittsburgh.  PA  15251- 
5130. 

Federal  Communications  Commission, 
932/941  MHz  Point-to-MultipoInt 
Channels,  Common  Carrier  Land  Mo- 
bile, P.O.  Box  358924,  Pittsburgh. 
PA  15261-5924. 


Federal  Communications  Commission, 
Cellular  Systems,  P.O.  Box  358135, 
Pittsburgh,  PA  15251-5135. 

Federal  Communications  Commission, 
Cellular  Systems.  P.O.  Box  358135. 
Pittsburgh,  PA  15251-5135. 

Federal  Communications  Commission, 
Cellular  Systems,  P.O.  Box  358135. 
Pittsburgh,  PA  15251-5135. 

Federal  Communications  Commission, 
Cellular  Systems.  P.O.  Box  358135, 
Pittsburgh,  PA  15251-5135. 

Federal  Communications  Commission, 

Cellular  Systems.  P.O.  Box  358135. 

Pittsburgh,  PA  15251-5135. 
Federal  Communications  Commission, 

Cellular  Systems.  P.O.  Box  358135. 

Pittsburgh,  PA  15251-5135. 
Federal  Communications  Commission. 

Cellular  Systems,  P.O.  Box  358135. 

Pittsburgh,  PA  15251-5135. 
Federal  Communications  Commission. 

Cellular  Systems.  P.O.  Box  358135. 

Pittsburgh.  PA  15251-5135. 
Federal  Communications  Commission. 

Cellular  Systems.  P.O.  Box  358135, 

Pittsburgh,  PA  15251-5135. 


Federal  Communications 
Common  Camer  Land 
Box  358130,  Pittsburgh 
5130. 

Federal  Communications 
Common  Carrier  Land 
Box  358130.  Pittsburgh, 
5130. 

Federal  Communications 
Common  Camer  Land 
Box  358130.  Pittsburgh, 
5130. 


Commission, 
Mobile.  P.O. 
,  PA  15251- 

Commlssion. 
Mobile.  P.O. 
,  PA  15251- 

Commission. 
Mobile.  P.O. 
,  PA  15251- 


Federal  Communications  Commission, 

Common  Carner  Land  MotNle,  P.O. 

Box  358130.  Pittsburgh,  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Camer  Land  Mobile,  P.O. 

Box  358130,  Pittsburgh.  PA  15251- 

5130. 
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Action 

FCCfomiNo. 

Fee  amount 

"ssr 

Address 

e.  Appiicatoon  tor  assi^vnent  of  au- 

Ihorcation  or  consent  to  transier 

of  control 

(i)  First  call  sign  

FCC  490 

125.00 

CGR 

Federal  Communications  Commission, 
Comnwi  Carrier  Land  MdbOe,  P.O. 

Box  358130,  Pittsburg^  PA  15251- 

5130. 

(ii)  Each  additional  can  sign 

came  as  4e(i)  

*  45  00 

CAR 

Federal  Communications  Commission, 
Common  Carrier  Land  Mobile,  P.O. 

Box  358130,  Pittsburgh,  PA  15251- 

5130. 

(iii)  Partiaf  assignment  of  author- 

FCC 490.  FCC  401.  FCC 

125.00 

CGF 

Federal  Communications  Commission, 

ization  (per  can  sign). 

159. 

Common  Carrier  Land  Mobile,  P.O. 
Box  358130,  Pittsburgh,  PA  15251- 
5130. 

f.  Application  for  renewal  (per  call 

FCC  405,  FCC  159  

45  00 

CAR 

Federal  Communications  Commission, 
Common  Canier  Land  Mobile,  P.O. 

sign). 

Box  358130,  Pittsburgh,  PA  15251- 

5130. 

g.  Application  for  extension  of  con- 

FCC 401.  FCC  159  

45  00 

CAR 

Federal  Communic^ions  Commission, 
Common  Carrier  Land  Mobile,  P.O. 

struction  period  (per  application). 

Box  358130.  Pittsburgh,  PA  15251- 

5130. 

h.  (Notification  ol  commencement  of 

FCC  489.  FCC  159  

45  00 

CAR 

Federal  Communications  Commission. 
Common  Canier  Land  Mobte,  P.O. 

service  to  sut)saibers  (per  notifi- 

cation). 

Box  358130,  Pittsburgh,  PA  15251- 
5130. 

i.   Request  (or  special  temporary 

written  request,  FCC  159  . 

230.00 

CLR 

Federal  Commontcatiorre  Commission, 

authonty  (per  ctiannel/per  kx»- 

ComnDon  Garner  Land  Mobile,  P.O. 

tion). 

Box  358130.  Pittsburgh,  PA  15251- 
5130. 

j.  Application  for  reinstatement  |tto 

longer  avatebfe). 

k.  Application  to  combine  separate 

FCC  401,  FCC  159  

230.00 

CLR 

Federal  Communications  Commission, 

autiwnzations  (per  caN  sign). 

Common  Carrier  Land  Mobile.  P.O. 
Box  358130.  Pittsburgh,  PA  15251- 
5130. 

1.  Application  for  new  or  modMied 

FCC  401,  F(X  159 

230  00 

CLR 

Federal  Communications  Commission, 
Common  Canier  Land  Mobile,  P.O. 

auxitiary    test    transmitter    (per 

transmitter). 

Box  358130,  Pittsburgh,  PA  15251- 
5130. 

m.  Application  for  new  or  modHied 

FCC  401.  FCC  159  

230.00 

CLR 

Federal  Communications  Commission, 

standby  transmitter  (per  transmit- 

Common Carrier  Land  Mobile,  P.O. 

ter). 

Box  358130.  Pittsburgh.  PA  15251- 
5130. 

5. 

Offshore  Ratfotetephone  Service: 

a.  Applicatjon  tor  new  or  additional 

FCC  401.  FCC  159  

125.00 

CGF 

Federal  Conunumcatiorvs  Commission. 

faciWy  (per  transnrntfer). 

Common  Carrier  Land  Motjite.  P.O. 
Box  358130.  Pittsburgh.  PA  15251 
5130. 

b.  Application  tor  major  modifica- 

FCC 401.  FCC  159  

125.00 

CGF 

Federal  Communications  Commission, 

tion  of  an  existing  facility  (per 

Common  Carrier  Land  Mobile,  P.O. 

transmitter). 

Box  358130,  Pittsburgh,  PA  15251- 
5130. 

c.  Fill-in  transrTMtlers  [Not  available] 

d.  Major  amendment  of  a  pending 

FCC  401,  FCC  159  

125  00 

CGF 

Federal  Communicalions  Commission, 
Common  Camer  Land  Mobile,  P.O. 

application  (per  Uansmitter). 

Box  358130,  Pittsburgh,  PA  15251 

^ 

5130. 

e.  Minor  modifications  

0)  Nokfication  of  nrunor  modifica- 

FCC 489,  FCC  159  

45  00 

CAF 

Federal  Communicalions  Commission. 
Common  Carrier  Land  Mobile.  P.O. 

tion  (per  transmitter). 

Box  358130.  P»ttsbuigt>.  PA  15261- 

5130. 

(ii)  Application  for  minor  mod^ 

FCC  401.  FCC  159  

45  00 

CAF 

Federal  Communications  Commission, 
Common  Carrier  Land  Mobile,  P.O. 

fication  (per  transmitter). 

. 

Box  358130,  Pittsburgh,  PA  15251- 
5130. 

f.  Appficaion  for  assignment  of  au- 

thorization or  consent  to  transfer                                             | 

of  control. 

1 
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Action 


(i)  First  call  sign 


(ii)  Each  additional  call  sign 


(iii)  Partial  assignment  of  auttror- 
ization  (per  call  sign). 


g.  Application  for  renewal  (per  call 
sign). 


h.  Application  for  extension  of  con- 
struction period  (per  application). 


i-  Application  for  reinstatement  [No 
longer  available). 

j.  Notification  of  commencement  of 
service  to  subscritiers  (per  notifi- 
cation). 

k.  Request  for  special  temporary 
authority  (per  channel/per  loca- 
tion). 

I.  Application  to  combine  separate 
authorizations  (per  call  sign). 


m.  Application  for  new  or  modified 
auxiliary  test  transmitter  (per 
transmitter). 

n.  Application  for  new  or  modified 
standby  transmitter  (per  transmit- 
ter). 


FCC  form  No. 


Fee  amount 


FCC  490 


sanf)e  as  5f(i) 


FCC  490.  FCC  401.  FCC 
159. 


FCC  405,  FCC  159 


FCC  401.  FCC  159 


FCC  489,  FCC  159 


written  request,  FCC  1 59 


FCC  401.  FCC  159 


FCC  401.  FCC  159 


FCC  401.  FCC  159 


125.00 


45.00 


125.00 


45.00 


45.00 


45.00 


230.00 


230.00 


230.00 


230.00 


Fee  type 
code 


CGF 


CAF 


CGF 


CAF 


CAF 


CAF 


CLF 


CLF 


CLF 


CLF 


Address 


Federal  Communications  Commission, 

Common  Camer  Land  Mobile.  P.O. 

Box  358130.  Pittsburgh,  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Carrier  Land  Mobile,  P.O. 

Box  358130,  Pittsburgh.  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Carrier  Land  Mobile,  P.O. 

Box  358130.  Pittsburgh.  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Carrier  Land  Mobile.  P.O. 

Box  358130,  Pittsburgh,  PA  15251- 

5130. 
Federal  Communications  Commission, 

Common  Carrier  Land  Mct.ile,  P.O. 

Box  358130,  Pittsburgh.  PA  15251- 

5130. 


Federal  Communications 
Common  earner  Land 
Box  358130,  Pittsburgh 
5130. 

Federal  Communications 
Common  Carrier  Land 
Box  358130.  Pittsburgh 
5130. 

Federal  Communications 
Comnron  Carrier  Land 
Box  358130.  Pittsburgh 
5130. 

Federal  Communications 
Common  Carrier  Land 
Box  358130.  Pittsburah 
5130. 

Federal  Communications 
Common  Carrier  Larxj 
Box  358130.  Pittsburgh, 
5130. 


Commission, 
Mobile.  P.O. 
,  PA  15251- 

Commlsslon. 
Mobile,  P.O. 
.  PA  15251- 

Commission. 
Mobile.  P.O. 
.  PA  15251- 

Commlsslon. 
Mobile.  P.O. 
,  PA  15251- 

Commission, 
Mobile.  P.O. 
,  PA  15251- 


I  '*    *    *    * 

\.  Part  22  is  revised  to  read  as  follows: 
PART  22— PUBLIC  MOBILE  SERVICES 

Subpart  A— Scope  and  Authority 

Sec. 

22.1    Basis  and  purpose. 

22.3    Authorization  required.   .  - 

22.5    Citizenship. 

22.7    General  eligibility. 

22.99    Definitions. 

Subpart  B— Application  Requirements  and 
Procedures 

22.101    Station  files. 
22  103    Representations. 

22.105  Written  applications,  standard 
forms,  microfiche,  magnetic  disks. 

22.106  Filing  fees;  place. 

22.107  (ieneral  application  requirements. 

22.108  Parties  to  applications. 
22.115    (Zontent  of  applications. 
22.1 17    Content  of  notifications. 

22.119  Requests  for  rule  waivers. 

22.120  Application  processing;  initial 
procedures. 


22.121  Repetitious,  inconsistent  or 
conflicting  applications. 

22.122  Amendment  of  applications. 

22.123  Classification  of  filings  as  major  or 
minor. 

22.124  Notification  processing. 

22.125  Application  for  special  temporary 
authorizations. 

22.127  Public  notices. 

22.128  Dismissal  of  applications. 

22.129  Agreements  to  dismiss  applications, 
amendments  or  pleadings. 

22.130^    Petitions  to  deny,  responsive 
pleadings. 

22.131  Mutually  exclusive  applications. 

22.132  Grants  of  applications. 
22.135  Settlement  conference. 
22.137    Assignment  of  authorization; 

transfer  of  control. 
22.139    Trafficking. 

22.142  Commencement  of  service; 
notification  requirement. 

22.143  Construction  prior  to  grant  of 
application. 

22.144  Termination  of  authorizations. 

22.145  Renewal  application  procedures. 
22.150    Standard  pre-filing  technical 

coordination  procedure. 


22.157    Distance  computation. 
22.159    (Computation  of  average  terrain 

elevation. 
22.161    Application  requirements  for  ASSB. 
22.163    Minor  modifications  to  existing 

stations. 
22.165    Additional  transmitters  for  existing 

systems. 
22.169    Internal  coordination  of  channel 

assignments. 

Subpart  C— Operational  and  Technical 
Requirements 

Operational  Requirements 

22.301     Station  inspection. 

22.303    Retention  of  station  authorizations; 

identifying  transmitters. 
22.305    Operator  and  maintenance 

requirements. 
22.307    Operation  during  emergencv-. 
22.313    Station  identification. 
22.315    Duty  to  respond  to  official 

communications. 
22.317    Discontinuance  of  station  operauon. 
22.321    Equal  employment  opportunities. 
22.323    Incidental  communication  services. 
22.325    Control  points. 
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Technical  Requireinents 

22.351  Channel  assignment  policy. 

22.352  Protection  from  inteiference. 

22.353  Blanketing  interference. 
22.355  Frequency  tolerance. 
22.357  Emission  types. 
22.359  Emission  masks. 
22.361  Standby  facilities. 
22.363  Directional  antennas. 

22.365    Antenna  structures;  air  navigation 

safety. 
22.367    Wave  polarization. 
22.369    Quiet  zones. 
22.371    CKsturbanceof  AM  broadcast  station 

antenna  patterns. 
22.373    Access  to  transmitters. 
22.377    Type-acceptance  of  tran.smitters. 
22.379    Replacement  of  equ  i  pment. 
22.381     Auxiliary  test  transmitters. 
22.383    In-building  radiation  systems. 

Subpart  D— Developmental  Auttiortzations 

22.401     Description  and  purposes  of 

developmental  authorizations. 
22.403    General  limitations. 
22.409    Developmental  authorization  for  a 

new  Public  Mobile  Service  or 

technology. 
22.411     Developmental  authorization  of  43 

MHz  paging  transmitters. 
22.413    Developmental  authorization  of  72- 

76  MHz  fixed  transmitters. 
22.415    Developmental  authorization  of 

928-960  MHz  fixed  transmitters. 
22.41 7    Developmental  authorization  of 

meteor  burst  systems. 

Subpart  E— Paging  and  Radiotelephone 
Service 

22.501    Scope. 

22.507    Number  of  transmitters  per  station. 

22.511    Construction  period  for  the  Paging 

and  Radiotelephone  5>ervice. 
22.515    Permissible  communications  paths. 
22.529    Application  requirements  for  the 

Paging  and  Radiotelephone  Ser\ito. 

One- Way  Paging  Operation 

22.531  '  Channels  for  one-way  paging 

operation. 
22.535    Effective  radiated  power  limits. 
22.537    Technical  channel  assignment 

criteria. 
22.539    Additonal  channel  policies. 
22.541    Procedures  for  mutually  exclusive 

931  MHz  paging  applications. 
22.551    Nationwide  network  paging  service. 
22.559    One-way  paging  application 

requirements. 

One-Way  or  Two-Way  Mobile  Operation 

22.561    Channels  for  one-way  or  two-wav 

mobile  operation. 
22.563    Provision  of  rural  radiotelephone 

service  upon  request. 
22.565    Transmitting  power  limits. 
22.567    Technical  channel  assignment 

criteria. 
22.569    Additona!  channel  policies. 
22.571    Responsibility  for  mobile  stations. 
22.573    Use  ofbase  transmitters  as  repeaters. 
22.575    Use  of  mobile  channel  for  remote 

control  of  station  functions. 
22.577    Grandfathered  dispatch  service. 
22.579    Operation  of  mobile  tran.smitters 

across  U.S.-Canada  border. 


22.589    One-way  or  two-way  application 
requirements. 

Foint-To-Point  Operation 

22.591    Channels  for  point-to-point 

operation. 
22.593    Effective  radiated  power  limits. 
22.599    Assignment  of  72-76  MHz  channels. 

22.601  Assignment  of  microwave  channels. 

22.602  Transition  of  the  2110-2130  and 
2160-2180  MHz  channels  to  emerging 
technologies. 

22.603  488-494  MHz  fixed  service  in 
Hawaii. 

Poini-To-Moitipoinl  Operation 

22.621    Channels  for  point-to-multipoint 

operation. 
22.623    System  configuration. 
22.625    Transmitter  locations. 
22.627    Effective  radiated  power  limits. 

470-512  MHz  Trunked  Mobile  Operation 

22.651     470-51 2  MHz  channels  for  tr\inkod 

mobile  operation. 
22.653    Eligibility. 
22.655    Channel  usage. 
22.657    Transmitter  locations. 
22.659    Effective  radiated  jwwnr  limits. 

Subpart  F— Rural  Radioteieprione  Service 

22.701  Scope. 

22.702  Eligibility. 

22.703  Separate  rural  subscriber  station 
authorization  not  required. 

22.705    Rural  radiotelephone  system 

configuration. 
22.709    Rural  radiotelephone  service 

application  requirements. 
22.711     Provision  of  information  to 

applicants. 
22.713    Construction  period  for  rural 

radiotelephone  stations. 
22.715    Technical  channel  assignment 

criteria  for  rural  radiotelephone  stations. 
22.717    Procedure  for  mutually  exclusive 

applications  in  the  Rural  Radiotelephone 

Service. 
22.719    Additional  channel  policy  for  rural 

radiotelephone  stations. 

Conventional  Rural  Radiotelephone  Stations 

22.725    Channels  for  conventional  rural 

radiotelephone  stations. 
22.727    Power  limits  for  conventional  rural 

radiotelephone  transmitters. 
22.729    Meteor  burst  propagation  modes. 
22.731     Emission  limitations. 
22.733    Priority  of  service. 
22.737    Temporary  fixed  stations. 

Basic  Exchange  Telephone  Radio  Systems 

22.757    Channels  for  basic  exchange 

telephone  radio  systems. 
22.759    Power  limit  for  BETRS. 

Subpart  G— Air-Ground  Radloteleptione 
Service 

22.801     Scope. 

22.803    Air-ground  application 
requirements. 

General  Aviation  Air-Ground  Stations 

22.805    Channels  for  gimeral  aviation  air- 
ground  service. 
22.809    Transmitting  power  limits. 
22.811    Idle  tone. 


22.813    Technical  channel  pair  assignment 

criteria. 
22.815    Coixstruction  period  for  general 

aviation  ground  stations. 
22.817    Additional  channel  policies. 
22.819    AGRAS  compatibility  requirement. 
22.821    Authorization  for  airborne  mobile 

stations. 

Commercial  Aviation  Air-Ground  Systems 

22.857    Channel  plan  for  commercial 

aviation  air-ground  systems. 
22.859    Geographical  channel  block  layout. 
22.861     Emission  limitations. 
22.863    Transmitter  frequency  tolerance. 
22.865    Automatic  channel  selection 

procedures. 
22.867    Effective  radiated  power  limil.s. 
2  2. 869    Ass  ignment  of  control  channels. 
22.871     Control  channel  transition  period. 
22.873    (xmstniction  period  for  commercial 

aviation  air-ground  systems. 
22.875    Commercial  aviation  air-ground, 

system  application  requirements. 

Subpart  H— Cellular  Radiotelephone 
Service 

22.900  Scope. 

22.901  Cellular  SCTvice  requirements  and 
limitations. 

22.903  Conditions  applicable  to  former  Bell 

op»;rHting  companies. 

22.905  Channels  for  cellular  service. 

22.907  Coordination  of  channel  usage. 

22.909  Cellular  markets. 

22.91 1  Cellular  geographic  servii.c  are.i. 

22.912  Service  area  boundary  extensions. 

22.913  Effective  radiated  power  limits. 
22.915  Modulation  requirements. 
22.917  Emission  limitations  for  cellular. 
22.919  Electronic  .serial  numbers. 
22.923  Cellular  system  configuration. 
22.925  ftohibition  on  airborne  operation  of 

cellular  telephones. 
22.927     Responsibility  for  mobil  stations. 
22.929    Application  requirements  for  the 

Cellular  Radiotelephone  Service. 
22.933    Cellular  system  compatibility 

specification. 

22.935  Procedures  for  comparative  renewal 
proceedings. 

22.936  Dismissal  of  applications  in  cellular 
renewal  proceedings. 

22.937  Demonstration  of  financial 
qualifications. 

22.939  Sitejivailability  requirements  for 
applications  competing  with  cellular 
renewal  applications. 

22.940  Criteria  for  comparative  cellular 
renewal  proceedings. 

22.941  System  identification  numbers. 

22.942  Limitations  on  interests  in  licensees 
for  both  channel  blocks  in  an  area. 

22.943  Limitations  on  assignments  and 
transfers  of  cellular  authorizations. 

22.944  Transfers  of  interests  in 
applications. 

22.945  Interests  in  multiple  applications. 

22.946  Service  commencement  and 
construction  periods  for  cellular  systems. 

22.947  Five  year  build-out  period. 
22.949  Unserved  area  licensing  process. 
22.951  Minimum  cover^e  requirement. 
22.953  Content  and  form  of  applications. 
22.955  Canadian  condition. 


22.957    Mexican  condition. 
22.959    Rules  governing  processing  of 
applications  for  initial  systems. 

Subpart  I— Offshore  Radiotelephone 
Service 

22.1001    Scope. 
22.1003    Eligibility. 
22.1005    Priority  of  service. 
22.1007    Channels  for  offshore 

radiotelephone  systems. 
22.1009    Transmitter  locations. 
22.1011    Antenna  height  limitations. 
22.1013    Effective  radiated  power 

limitations. 
22.1015    Repeater  operation. 
22.1025    Permissible  communications. 
22.1031    Temporary  fixed  stations. 
22.1035    Construction  period. 
22.1037    Application  requirements  for 

onshore  stations. 

Authority:  47  U.S.C.  154.  303,  unless 
otherwise  noted. 

Sut>f>art  A— Scope  and  Auttiority 

§  22.1    Basis  and  purpose. 

This  section  contains  a  concise 
general  statement  of  the  basis  and 
purpose  of  the  rules  in  this  part, 
pursuant  to  5  U.S.C.  553(c). 

(a)  Basis.  These  rules  are  issued 
pursuant  to  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  151  ef.  seq. 

(b)  Purpose.  The  purpose  of  these 
rules  is  to  establish  the  requirements 
and  conditions  under  which  domestic 
common  carrier  radio  stations  may  be 
licensed  and  used  in  the  Public  Mobile 
Services. 

§22.3    Authorization  required. 

Stations  in  the  Public  Mobile  Services 
must  be  used  and  operated  only  in 
accordance  with  the  rules  in  this  part 
and  with  a  valid  authorization  granted 
by  the  FCC  under  the  provisions  of  this 
part. 

(a)  The  holding  of  an  authorization 
does  not  create  any  rights  beyond  the 
terms,  conditions  and  period  specified 
in  the  authorization.  Authorizations 
may  be  granted  upon  proper 
application,  provided  that  the  FCC  finds 
that  the  applicant  is  qualified  in  regard 
to  citizenship,  character,  financial, 
technical  and  other  criteria,  and  that  the 
public  interest,  convenience  and 
necessity  will  be  served.  See  47  U.S.C 
301.308.  and  309. 

(b)  Authority  for  subscribers  to 
operate  mobile  or  fixed  stations  in  the 
Public  Mobile  Services,  except  for 
certain  stations  in  the  Rural 
Radiotelephone  Service  and  the  Air- 
Ground  Radiotelephone  Service,  is 
included  in  the  authorization  held  by 
the  common  carrier  providing  service  to 
them.  Subscribers  are  not  required  to 
apply  for,  and  the  FCC  does  not  accept 
applications  from  subscribers  for, 


individual  mobile  or  fixed  station 
authorizations  in  the  Public  Mobile 
Services,  except  as  follows: 

(1)  Individual  authorizations  are 
required  to  operate  general  aviation 
airborne  mobile  stations  in  the  Air- 
Ground  Radiotelephone  Service.  See 
§22.821. 

(2)  Individual  authorizations  are 
required  to  operate  rural  subscriber 
stations  in  the  Rural  Radiotelephone 
Service,  except  as  provided  in  §  22.703. 

§22.5    Citizenship. 

The  rules  in  this  section  implement 
section  310  of  the  Communications  Act 
of  1934,  as  amended  (47  U.S.C.  §  310), 
in  regard  to  the  citizenship  of  licensees 
in  the  Public  Mobile  Services. 

(a)  Foreign  governments.  The  FCC 
will  not  grant  an  authorization  in  the 
Public  Mobile  Services  to  any  foreign 
government  or  any  representative 
thereof. 

(b)  Alien  ownership  or  control.  The 
FCC  will  not  grant  an  authorization  in 
the  Public  Mobile  Services  to: 

(1)  Any  alien  or  the  representative  of 
any  alien; 

(2)  Any  corporation  organized  under 
the  laws  of  any  foreign  government; 

(3)  Any  corporation  of  which  any 
officer  or  director  is  an  alien  or  of  which 
more  than  one-fifth  of  the  capital  stock 
is  owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country; 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  any  officer  or  more 
than  one-fourth  of  the  directors  are 
aliens,  or  of  which  more  than  one- fourth 
of  the  capital  stock  is  owned  of  record 
or  voted  by  aliens,  their  representatives, 
or  by  a  foreign  government  or 
representative  thereof,  or  by  any 
corporation  organized  under  the  laws  of 
a  foreign  country,  if  the  FCC  finds  that 
the  public  interest  will  be  served  by  the 
refusal  or  revocation  of  such  license. 

§22.7    General  eligibility. 

Except  as  otherwise  provided  in  this 
part,  existing  and  proposed  common 
carriers  are  eligible  to  hold 
authorizations  in  the  Public  Mobile 
Services.  Applications  are  granted  only 
if  the  applicant  is  legally,  financially, 
technically  and  otherwise  qualified  to 
render  the  proposed  service. 

§22.99    Definitions. 

Terms  used  in  this  part  have  the 
following  meanings: 

Air-Ground  Radiotelephone  Service. 
A  radio  service  in  which  common 
carriers  are  authorized  to  offer  and 


provide  radio  telecommunications 
service  for  hire  to  subscribers  in  aircraft. 

Airborne  station.  A  mobile  station  in 
the  Air-Ground  Radiotelephone  Service 
authorized  for  use  on  aircraft  while  in 
flight  or  on  the  ground. 

Antenna  structure.  A  structure 
comprising  an  antenna,  the  tower  or 
other  structure  that  exists  solely  to 
support  antennas,  and  any  surmounting 
appurtenances  (attachments  such  as 
beacons  or  lightning  rods). 

Antenna.  A  device  that  converts  radio 
frequency  electrical  energy  to  radiated 
electromagnetic  energy  and  vice  versa; 
in  a  transmitting  station,  the  device 
from  which  radio  waves  are  emitted. 

Archival  quality  microfiche.  A  silver 
halide  master  microfiche  or  a  copy 
made  on  silver  halide  film. 

Assignment  of  authorization.  A 
transfer  of  a  Public  Mobile  Services 
authorization  firom  one  party  to  another, 
voluntarily  or  involuntarily,  directly  or 
indirectly,  or  by  transfer  of  control  of 
the  licensee. 

Authorization.  A  written  instrument 
or  oral  statement  issued  by  the  FCC 
conveying  authority  to  operate,  for  a 
specified  term,  a  station  in  the  Public 
Mobile  Services. 

Authorized  bandwidth.  The  necessary 
or  occupied  bandwidth  of  an  emission, 
whichever  is  more. 

Authorized  spectrum.  The  spectral 
width  of  that  portion  of  the 
electromagnetic  sj>ectrimi  within  which 
the  emission  power  of  the  authorized 
transmitter(s)  must  be  contained,  in 
accordance  with  the  rules  in  this  part. 
The  authorized  spectrum  comprises  one 
channel  bandwidth  or  the  bandwidths 
of  two  or  more  contiguous  channels. 
Auxiliary  test  transmitter  A  fixed 
transmitter  used  to  test  Public  Mobile 
systems. 

Base  transmitter.  A  stationary 
transmitter  that  provides  radio 
telecommunications  service  to  mobile 
and/or  fixed  receivers,  including  those 
associated  with  mobile  stations. 

Blanketing  interference.  Disturbance 
in  consimier  receivers  located  in  the 
immediate  vicinity  of  a  transmitter, 
caused  by  currents  directly  induced  into 
the  consumer  receiver's  circuitry  by  the 
relatively  high  field  strength  of  the 
transmitter. 

Build-out  transmitters.  In  the  Cellular 
Radiotelephone  Service,  transmitters 
added  to  the  first  cellular  system 
authorized  on  a  channel  block  in  a 
cellular  market  during  the  five  year 
build-out  period  in  order  to  expand  t.he 
coverage  of  the  system  within  the 
market. 

Cardinal  radials.  Eight  imaginary 
straight  lines  extending  radially  on  the 
ground  from  an  antenna  location  in  the 
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following  azimuths  with  respect  to  true 
North:  0°.  45^  90°,  135°.  180°.  225°. 
270°.  315°. 

Carrier  frequency.  The  frequency  of 
the  unmodulated  electrical  wave  at  the 
output  of  an  amplitude  modulated 
(AM),  frequency  modulated  (FM)  or 
phase  modulated  (PM)  transmitter. 

Cell.  The  service  area  of  an  individual 
transmitter  location  in  a  cellular  system. 

Cellular  Geographic  Service  Area.  The 
geographic  area  served  by  a  cellular 
system,  within  which  that  system  is 
entitled  to  protection  and  adverse 
effects  are  recognized,  for  the  purpose  of 
determining  whether  a  petitioner  has 
standinc.  See  §22.911. 

Cellular  markets.  Standard  geographic 
areas  used  by  the  FCC  for  administrative 
convenience  in  the  licensing  of  cellular 
systems.  See  §  22.909. 

Cellular  Radiotelephone  Service.  A 
radio  service  in  which  common  carriers 
are  authorized  to  offer  and  provide 
cellular  service  for  hire  to  the  general 
public.  This  service  was  formerly  titled 
Domestic  Public  Cellular  Radio 
Telecommunications  Service. 

Cellular  repeater.  In  the  Cellular 
Radiotelephone  Service,  a  stationary 
transmitter  or  device  that  automatically 
re-radiates  the  transmissions  of  base 
transmitters  at  a  particular  cell  site  and 
mobile  stations  communicating  with 
those  base  transmitters,  with  or  without 
channel  translation. 

Cellular  service.  Radio 
telecommunication  services  provided 
using  a  cellular  system. 

Cellular  system.  An  automated  high- 
capacity  system  of  one  or  more 
multichannel  base  stations  designed  to 
provide  radio  telecommunication 
services  to  mobile  stations  over  a  wide 
area  in  a  spectrally  efficient  manner. 
Cellular  systems  employ  techniques 
such  as  low  transmitting  power  and 
automatic  hand-off  between  base 
stations  of  communications  in  progress 
to  enable  channels  to  be  reused  at 
relatively  short  distances.  Cellular 
systems  may  also  employ  digital 
techniques  such  as  voice  encoding  and 
decoding,  data  compression,  error 
correction,  and  time  or  code  division 
multiple  access  in  order  to  increase 
system  capacity. 

Center  frequency.  The  frequency  of 
the  middle  of  the  bandwidth  of  a 
channel. 

Central  office  transmitter.  A  fixed 
transmitter  in  the  Rural  Radiotelephone 
Service  that  provides  service  to  nu-al 
subscriber  stations. 

COS  A.  See  Cellular  Geographic 
Service  Area. 

Channel.  The  portion  of  the 
electromagnetic  sf)ectnm[i  assigned  by 
the  FCC  for  one  emission.  In  certain 


circumstances,  however,  more  than  one 
emission  may  be  transmitted  on  a 
channel.  See,  for  example,  §  22.161. 

Channel  bandwidth.  The  spectral 
width  of  a  channel,  as  specified  in  this 
part,  within  which  99%  of  the  emission 
power  must  be  contained. 

Channel  block.  A  group  of  channels 
that  are  assigned  together,  not 
individually. 

Channel  pair.  Two  channels  that  are 
assigned  together,  not  individually.  In 
this  part,  channel  pairs  are  indicated  by 
an  ellipsis  between  the  center 
frequencies. 

Communications  channel.  In  the 
Cellular  Radiotelephone  and  Air-ground 
Radiotelephone  Services,  a  channel 
used  to  cany  subscriber 
communications. 

Construction  period.  The  period 
between  the  date  of  grant  of  an 
authorization  and  the  date  of  required 
commencement  of  service. 

Control  channel.  In  the  Cellular 
Radiotelephone  Service  and  the  Air- 
ground  Radiotelephone  Service,  a 
channel  used  to  transmit  information 
necessary  to  establish  or  maintain 
communications.  In  the  other  Public 
Mobile  Services,  a  channel  that  may  be 
assigned  to  a  control  transmitter. 

Control  point.  A  location  where  the 
operation  of  a  public  mobile  station  is 
supervised  and  controlled  by  the 
licensee  of  that  station. 

Control  transmitter.  A  fixed 
transmitter  in  the  Public  Mobile 
Services  that  transmits  control  signals  to 
one  or  more  base  or  fixed  stations  for 
the  purpose  of  controlling  the  operation 
of  the  base  or  fixed  stations,  and/ or 
transmits  subscriber  communications  to 
one  or  more  base  or  fixed  stations  that 
retransmit  them  to  subscribers. 

Dead  spots.  Small  areas  within  a 
service  area  where  the  field  strength  is 
lower  than  the  minimum  level  for 
reliable  service.  Service  within  dead 
spots  is  presumed. 

Dispatch  service.  A  radiotelephone 
service  comprising  communications 
between  a  dispatcher  and  one  or  more 
mobile  units.  These  communications 
normally  do  not  exceed  one  minute  in 
duration  and  are  transmitted  directly 
through  a  base  station,  without  passing 
through  mobile  telephone  switching 
facilities. 

Effective  radiated  power  (ERP).  The 
effective  radiated  power  of  a  transmitter 
(with  antenna,  transmission  line, 
duplexers  etc.)  is  the  power  that  would 
be  necessary  at  the  input  terminals  of  a 
reference  half-wave  dipole  antenna  in 
order  to  produce  the  same  maximum 
field  intensity.  ERP  is  usually  calculated 
by  muUiplying  the  measured  transmitter 
output  power  by  the  specified  antenna 


system  gain,  relativtt  t  >  a  half-wave 
dipole,  in  the  direction  of  interest. 

Emission.  The  electromagnetic  energy 
radiated  from  an  antenna. 

Emission  designator.  An 
internationally  accepted  symbol  for 
describing  an  emission  in  terms  of  its 
bandwidth  and  the  characteristics  of  its 
modulation,  if  any.  See  §2.201  of  this 
chapter  for  details. 

Emission  mask.  The  design  limits 
imposed,  as  a  condition  or  type 
acceptance,  on  the  mean  power  of 
emissions  as  a  function  of  frequency 
both  within  the  authorized  bandwidth 
and  in  the  adjacent  spectrum. 

Equivalent  isotropically  radiated 
power  (EIRP).  The  equivalent 
isotropically  radiated  power  of  a 
transmitter  (with  antenna,  transmission 
line,  duplexers  etc.)  is  the  power  that 
would  be  necessary  at  the  input 
terminals  of  a  reference  isotropic 
radiator  in  order  to  produce  the  same 
maximum  field  intensity.  An  isotropic 
radiator  is  a  theoretical  lossless  point 
source  of  radiation  with  unity  gain  in  all 
directions.  EIRP  is  usually  ca.lculated  by 
multiplying  the  measured  transmitter 
output  power  by  the  specified  antenna 
system  gain,  relative  to  an  isotropic 
radiator,  in  the  direction  of  interest. 

Extension.  In  the  Cellular 
Radiotelephone  Service,  an  area  within 
the  service  area  boundary  of  a  cellular 
system,  but  outside  of  the  market 
boundary.  See  §§  22.911(c)  and  22.912. 

Facsimile  service.  Transmission  of 
still  images  from  one  place  to  another  by 
means  of  radio. 

Fill-in  transmitters.  Transmitters 
added  to  a  station,  in  the  same  area  and 
transmitting  on  the  same  channel  or 
channel  block  as  previously  authorized 
transmitters,  that  do  not  expand  the 
existing  service  area,  but  are  established 
for  the  purpose  of  improving  reception 
in  dead  spots. 

Five  year  build-out  period.  A  five  year 
period  during  which  the  licensee  of  the 
first  cellular  system  authorized  on  each 
channel  block  in  each  cellular  market 
may  expand  the  system  within  that 
market.  See  §  22.947. 

Fixed  transmitter.  A  stationary 
transmitter  that  communicates  with 
other  stationary  transmitters. 

Frequency.  The  number  of  cycles 
occurring  per  second  of  an  electrical  or 
electromagnetic  wave;  a  number  of 
representing  a  specific  point  in  the 
electromagnetic  spectrum. 

Ground  station.  In  the  Air-ground 
Radiotelephone  Service,  a  stationary 
transmitter  that  provides  service  to 
airborne  mobile  stations. 

Height  above  average  terrain  (HAAT). 
The  height  of  an  antenna  above  the 
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average  elevation  of  the  surrounding 
area. 

In-building  radiation  systems. 
Supplementary  systems  comprising  low 
power  transmitters,  receivers,  indoor 
antennas  and/or  leaky  coaxial  cable 
radiators,  designed  to  improve  service 
reliability  inside  buildings  or  structures 
located  within  the  service  areas  of 
stations  in  the  Public  Mobile  Services. 

Initial  cellular  applications. 
Applications  for  authority  to  construct 
and  operate  a  new  cellular  system, 
excluding  applications  for  interim 
.  operating  authority. 

Interfering  contour.  The  locus  of 
points  surrounding  a  transmitter  where 
the  predicted  median  field  strength  of 
the  signal  &t)m  that  transmitter  is  the 
maximum  field  strength  that  is  not 
considered  to  cause  interference  at  the 
ser\'ice  contour  of  another  transmitter. 

Interoffice  transmitter.  A  fixed 
transmitter  in  the  Rural  Radiotelephone 
Service  that  communicates  with  other 
interoffice  transmitters  for  the  purpose 
of  interconnecting  rural  central  offices. 

Meteor  burst  propagation  mode.  A 
long  distance  VHF  radio  communication 
path  occurring  as  a  result  of  the 
refraction  of  electromagnetic  waves  by 
ionized  meteor  trails. 

Mobile  station.  One  or  more 
transmitters  that  are  capable  of 
operation  while  in  motion. 

Necessary  bandwidth.  The  calculated 
spectral  width  of  an  emission. 
Calculations  are  made  using  procedures 
set  forth  in  part  2  of  this  chapter.  The 
bandwidth  so  calculated  is  considered 
to  be  the  minimum  necessary  to  convey 
information  at  the  desired  rate  with  the 
desired  accuracy. 

Occupied  bandwidth.  Tlie  measured 
spectral  width  of  an  emission.  The 
measurement  determines  occupied 
bandwidth  as  the  difference  between 
upper  and  lower  frequencies  where 
0.5%  of  the  emission  power  is  above  the 
upper  frequency  and  0.5%  of  the 
emission  power  is  below  the  lower 
frequency. 

Offshore  central  transmitter.  A  fixed 
transmitter  in  the  Offshore 
Radiotelephone  Ser\'ice  that  provides 
service  to  offshore  subscriber  stations. 

Offshore  Radiotelephone  Service.  A 
radio  service  in  which  common  carriers 
are  authorized  to  offer  and  provide  radio 
telecommunication  services  for  hire  to 
subscribers  on  structures  in  the  offshore 
coastal  waters  of  the  Gulf  of  Mexico. 

Offshore  subscriber  station.  One  or 
more  fixed  and/or  mobile  transmitters 
in  the  Offshore  Radiotelephone  Service 
that  receive  service  bom  offshore 
central  transmitters. 

Pager.  A  small  radio  receiver  designed 
to  1)0  carried  by  &  ptii.>on  aiid  to  give  an 


aural,  visual  or  tactile  indication  when 
activated  by  the  reception  of  a  radio 
signal  containing  its  specific  code.  It 
may  also  reproduce  sounds  and/or 
display  messages  that  were  also 
transmitted.  Some  pagers  also  transmit 
a  radio  signal  acknowledging  that  a 
message  has  been  receiv€>d. 

Paging  and  Radiotelephone  Seri'ice.  A 
radio  service  in  which  common  carriers 
are  authorized  to  offer  and  provide 
paging  and  radiotelephone  service  for 
hire  to  the  general  public.  This  service 
was  formerly  titled  Public  Land  Mobile 
Service. 

Paging  service.  Transmission  of  coded 
radio  signals  for  the  purpose  of 
activating  specific  pagers;  such 
transmissions  may  include  messages 
and/or  sounds. 

Partitioned  cellular  market.  A  cellular 
market  with  two  or  more  authorized 
cellular  systems  on  the  same  channel 
block  during  the  five  year  build-out 
period,  as  a  resuh  of  settlements  during 
initial  ficensing  or  contract(sj  between 
the  licensee  of  the  first  cellular  system 
and  the  licensee(s)  of  the  subsequent 
systems.  See  §  22.947(b). 

Public  Mobile  Services.  Radio  services 
in  which  common  carriers  are 
authorized  to  offer  and  provide  mobile 
and  related  fixed  radio 
telecommunication  services  for  hire  to 
the  public. 

Radio  common  carrier.  A 
telecommunications  common  carrier 
that  provides  radio  communications 
services  but  is  not  engaged  in  the 
business  of  providing  landline  local 
exchange  telephone  service. 

Radio  telecommunication  services. 
Communication  services  provided  by 
the  use  of  radio,  including 
radiotelephone,  radiotelegraph,  paging 
and  facsimile  service. 

Radiotelegraph  service.  Transmission 
of  messages  from  one  place  to  another 
by  means  of  radio. 

Radiotelephone  service.  Transmission 
of  sound  from  one  place  to  another  by 
means  of  radio. 

Repeater.  A  fixed  transmitter  that 
retransmits  the  signals  of  other  stations. 

Roamer.  A  mobile  station  receiving 
service  from  a  station  or  system  in  the 
Public  Mobile  Services  other  than  one  to 
which  it  is  a  subscriber. 

Rural  Radiotelephone  Service.  A  radio 
service  in  which  common  carriers  are 
authorized  to  offer  and  provide  radio 
telecommunication  services  for  hire  to 
subscribers  in  areas  where  it  is  not 
feasible  to  provide  communication 
ser\'ices  by  wire  or  other  means. 

Rural  subscriber  station.  One  or  more 
fixed  transmitters  in  the  Rural 
Radiotelephone  Service  that  receive 
seivice  from  cenliai  office  Udiismilters. 


Sen'ice  area.  The  geographic  area 
considered  by  the  FCC  to  be  reliably 
served  by  a  station  in  the  Public  Mobile 
Services. 

Service  contour.  The  locus  of  points 
surrounding  a  transmitter  where  the 
predicted  median  field  strength  of  the 
signal  from  that  transmitter  is  the 
minimum  field  strength  that  is 
considered  sufficient  to  provide  reliable 
service  to  mobile  stations. 

Senice  to  subscribers.  Service  to  at 
least  one  subscriber  that  is  not  affiliated 
with,  controlled  by  or  related  to  the 
providing  carrier. 

Station.  A  station  equipped  to  engage 
in  radio  communication  or  radio 
transmission  of  energy  (47  U.S.C. 
153(k)). 

Telecommunications  common  carrier. 
An  individual,  partnership,  association, 
joint-stock  company,  trust  or 
corporation  engaged  in  rendering  radio 
telecommunications  services  to  the 
general  public  for  hire. 

Temporary  fixed  station.  One  or  more 
fixed  transmitters  that  normally  do  not 
remain  at  any  particular  location  for 
longer  than  6  months. 

Transfer  of  control.  A  transfer  of  the 
controlling  interest  in  a  Public  Mobile 
Services  licensee  from  one  party  to 
another. 

Unser\'ed  areas.  In  the  Cellular 
Radiotelephone  Service,  areas  outside  of 
all  existing  CGSAs  (on  either  of  the 
channel  blocks),  to  which  the 
Communications  Act  of  1934.  as 
amended,  is  applicable. 

Wireline  common  carrier.  A 
telecommunications  common  carrier 
that  is  also  engaged  in  the  business  of 
providing  landline  local  exchange 
telephone  service. 

Subpart  B — Application  Requirements 
and  Procedures 

§22.101    Station  files. 

Applications,  notifications, 
correspondence  and  other  material,  and 
copies  of  authorizations,  comprising 
technical,  legal,  and  administrative  data 
relating  to  each  station  in  the  Public 
Mobile  Services  are  maintained  by  the 
FCC  in  individual  station  files.  These 
files  constitute  the  official  records  for 
these  stations  and  supersede  any  other 
records,  data  bases  or  lis»s  from  the  FCC 
or  other  sources. 

§22.103    Representations. 

Applicants  must  make  full  and 
continuing  disclosure  as  required  by 
§  1.65  of  this  chapter.  Applicants  must 
not  make  misrepresentations.  The 
signing  of  an  application  or  notification 
for  new  or  additional  facilities  in  the 
Public  Mobile  Services  constitutes  a 
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representation  that  the  applicant 
intends  to  use  such  faciUties  to  provide 
service  to  subscribers  in  accordance 
with  the  rules  in  this  part. 


§  22.1 05    Written  applications,  standard 
forms,  microfictM,  magnetic  dislts. 

Except  for  authorizations  granted 
under  the  emergency  conditions  set 
forth  in  section  308  of  the 
Communications  Act  of  1934,  as 
amended  (47  U.S.C.  308),  the  FCC  may 
grant  authorizations  only  upon  written 


application  (FCC  Form  401)  received  by 
it.  A  separate  written  application  is 
required  for  each  authorization. 
Applicants  shall  submit  any  documents, 
exhibits,  or  other  written  statements  of 
fact  that  the  FCC  may  require  in 
determining  whether  to  grant,  deny  or 
dismiss  an  application. 


Table  B-1  .—Standard  Forms  for  the  Public  Mobile  Services 


Purpose  of  filing 

Form  No. 

Title  of  form 

•  application  for  new  or  modified  station  

401 

405 
409 
430 
489 

490 

Application  for  Mobile  Radio  Service  Authorization. 

•  major  amendment  to  perxling  application 

•  application  for  partial  assignment  of  authorization. 

•  application  for  renewal  of  authorization  

Application  for  Renewal  of  Station  License. 

ApiJlication  for  Airtiome  Mobile  Radiotelephone  Authorization. 

Licensee  Qualification  Report. 

Notification  of  Commencement  of  Sen/ice  or  of  Additional  or 

•  application  fof  airborne  mobile  authorization 

•  application  for  assignment  of  authorization  

•  notification  of  completion  of  construction 

•  notification  of  minor  modification  of  station. 

•  application  for  assignment  of  authonzation  

Modified  Facilities. 
Application  for  Assignment  of  Authorization  or  Consent  to 
Transfer  of  Control  of  Licensee. 

•  application  for  consent  to  transfer  of  control. 

(a)  Formal  applications,  amendments 
and  notifications.  Except  as  provided  in 
paragraph  (b)  of  this  section, 
applications,  amendments  and 
notifications  must  be  filed  using  the 
standard  forms  listed  in  paragraph  (c)  of 
this  section. 

(b)  Informal  applications, 
amendments  and  notifications. 
Applications,  amendments  and 
notifications  in  letter  or  document  form 
may  be  accepted  for  filing,  if  none  of  the 
standard  forms  listed  in  this  section  are 
prescribed  for  or  clearly  applicable  for 
the  intended  purpose.  Such  informal 
applications,  amendments  and 
notifications  must  be  submitted  in 
duplicate,  with  a  caption  clearly  stating 
the  name  of  the  filer,  nature  of  the  filing, 
the  Public  Mobile  service  involved,  the 
call  sign  of  the  relevant  existing  station, 
if  any.  and  the  file  number  of  the 
relevant  pending  application,  if  any, 
and  must  contain  all  necessary  technical 
data  and  exhibits. 

(c)  Standard  forms.  Standard  forms 
may  be  obtained  in  small  quantities 
from  the  FCC.  Standard  forms  may  be 
reproduced  and  the  copies  used. 
Computer-generated  standard  forms 
may  also  be  used  after  approval  by  the 
FCC  staff.  Standard  forms  used  for 
applications,  amendments,  notifications 
and  reports  in  the  Public  Mobile 
Services  are  listed  in  Table  B-1  of  this 
section. 

(d)  Microfiche  required.  All  filings 
and  submissions  related  to  stations  in 
the  Public  Mobile  Services,  including 
applications  (including  exhibits  and 
attachments),  notifications, 
amendments,  reports,  correspondence 
and  pleadings  must  be  submitted  in 
microfiche  form,  except  as  provided  in 
paragraphs  (d)(1)  and  (g)  of  this  section. 


(1)  Emergency  filings,  such  as 
requests  for  special  temporary  authority, 
need  not  be  submitted  in  microfiche 
form.  Filings  and  submissions  (other 
than  standard  application  forms)  that 
are  no  longer  than  three  pages  need  not 
be  submitted  in  microfiche  form. 
Standard  application  forms  must  be 
submitted  in  microfiche  forms,  even  if 
they  comprise  three  pages  or  less. 

(2)  Three  microfiche  copies  of  each 
filing  or  submission  must  be  submitted, 
except  that,  for  initial  Phase  I  unserved 
area  applications  in  the  Cellular 
Radiotelephone  Service  (see  §  22.949), 
two  microfiche  copies  must  be 
submitted.  Each  microfiche  copy  must 
be  a  complete  copy  of  the  signed  paper 
original.  Each  microfiche  must  be  a 
148  mm  by  105  mm  negative  (clear 
transparent  characters  appearing  on  a 
background  providing  sufficient 
contrast  to  make  legible  copies)  at  24x 
or  27x  reduction.  At  least  one  of  the 
microfiche  copies  must  be  a  silver 
halide  camera  master  or  a  copy  made  on 
silver  halide  film  such  as  Kodak  Direct 
Duplicatory  Film.  Microfiche  must  be 
placed  in  paper  microfiche  envelopes 
and  submitted  in  a  5"  by  7V2"  envelope. 
Applicants  must  leave  Rqw  "A"  (the 
first  row  for  page  images)  of  the  first 
microfiche  blank  for  FCC  use. 

(3)  The  following  information  must  be 
printed  on  the  mailing  envelope,  the 
microfiche  envelope,  and  the  title  area 
at  the  top  of  the  microfiche: 

(i)  For  notifications,  amendments, 
reports,  correspondence,  pleadings  and 
applications,  other  than  initial 
applications  in  the  Cellular 
Radiotelephone  Service — the  name  of 
the  applicant,  the  city  and  state  of  the 
application  and  the  call  sign  of  the 


station,  if  the  application  refers  to  an 
existing  station. 

(ii)  For  initial  applications  in  the 
Cellular  Radiotelephone  Service — the 
name  of  the  applicant,  the  market  name, 
the  market  number,  and  the  channel 
block. 

(4)  The  microfiche  copies  of 
opposition  and  reply  pleadings  may  be 
submitted  after  the  required  paper 
originals,  in  accordance  with  §  1.45  of 
this  chapter. 

(e)  Paper  original  required.  The  paper 
originals  of  notifications,  amendments, 
reports,  correspondence  and 
applications,  other  than  initial  Phase  I 
unserved  area  applications  in  the 
Cellular  Radiotelephone  Service,  must 
be  submitted  at  the  same  time  as  the 
microfiche  required  by  paragraph  (d)  of 
this  section.  The  paper  originals  of 
initial  Phase  I  unserved  area 
applications  selected  in  random 
selection  processes  must  be  submitted  7 
days  after  the  release  of  the  public 
notice  announcing  the  tentative 
selectee.  The  paper  originals  of 
opposition  and  reply  pleadings  must  be 
submitted  within  the  time  frames 
established  by  §  1.45  of  this  chapter. 
Each  paper  original  must  be  stamped 
"ORIGINAL"  on  the  top  page.  In 
addition  to  the  paper  original,  paper 
copies  of  pleadings  must  be  submitted 
as  reouired  by  §  1,51  of  this  chapter. 

(f)  Correspondence.  Correspondence 
concerning  a  submitted  application 
must  clearly  identify  the  name  of  the 
filer,  nature  of  the  filing,  the  Public 
Mobile  service  involved,  the  call  sign  of 
the  relevant  existing  station,  if  any,  and 
the  file  number  (if  assigned)  of  the 
relevant  pending  application. 
Correspondence  may  be  sent  directly  to 
Mobile  Services  Division,  Common 
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Carrier  Bureau,  Federal 
Communications,  Washington.  DC 
20554. 

(g)  Magnetic  disks.  To  assist  the  FCC 
in  maintaining  an  accurate  technical 
licensing  database,  applicants  are 
encouraged  to  submit  the  technical  and 
administrative  data  contained  in 
applications  and  notifications  on 
magnetic  disks.  Applicants  may  also 
submit,  in  lieu  of  the  microfiche 
required  by  paragraph  (d)  of  this 
section,  entire  applications  and 
notifications  on  magnetic  disks,  by 
including  graphics  files  containing  the 
images  of  the  signed  paper  originals. 

(1)  Each  application  must  be 
submitted  on  a  separate  labeled 
standard  3V4"  magnetic  disk,  formatted 
to  be  readable  by  high-density  floppy 
drives  operating  under  MS-DOS  (3.X  or 
later  compatible  versions).  A  copy  of 
each  disk  must  also  be  submitted  (2 
identical  disks  per  application). 

(2)  IReserved] 

Note:  Paragraph  (g)  of  §22.105  is  not 
effective  until  further  notice. 

§22.106    Filing  fees;  place. 

Applications,  amendments, 
notifications  and  other  filings  must  be 
submitted  to  the  FCC  at  the  appropriate 
address,  with  the  appropriate  filing  fee. 
The  fee  amounts  and  addresses  are 
listed  in  part  1,  subpart  G  of  this  chapter 
(§  1.1105  in  particular),  and  in  the 
publication  "Common  Carrier  Services 
Fee  Filing  Guide"  which  is  available 
from  the  Federal  Communications 
Commission,  Washington,  IX;  20554. 

§  22. 1 07    General  application  requlrenwnts. 

In  general,  applications  for 
authorizations,  assignments  of 
authorizations,  or  consent  to  transfer  of 
control  of  licensees  in  the  Public  Mobile 
Services  must: 

(a)  Demonstrate  the  applicant's 
qualifications  to  hold  an  authorization 
in  the  Public  Mobile  services; 

(b)  State  how  a  grant  would  serve  the 
public  interest,  convenience,  and 
necessity; 

(c)  Contain  all  information  required 
by  FCC  rules  or  application  forms; 

(d)  Propose  operation  of  a  facility  in 
compliance  with  all  rules  governing  the 
Public  Mobile  service; 

(e)  Be  amended  as  necessary  to 
remain  substantially  accurate  and 
complete  in  all  significant  respects,  in 
accordance  with  the  provisions  of  §  1.65 
of  this  chapter;  and, 

(0  Be  signed  in  accordance  with 
§1.743  of  this  chapter. 

§  22. 1 08    Parties  to  applications. 

Each  application  for  an  authorization, 
asslgrunent  of  authorization,  or  for 


consent  to  transfer  of  control  in  the 
Public  Mobile  Service  must  disclose 
fully  the  real  party  or  parties  in  interest 
to  the  application.  Such  disclosure  must 
include: 

(a)  A  list  of  the  applicant's 
subsidiaries,  if  any.  For  the  purposes  of 
this  section,  a  subsidiary  is  any  business 
for  which  the  applicant  or  any  officer, 
director,  stockholder  or  key  manager  of 
the  applicant  ovms  5%  or  more  of  the 
stock,  warrants,  options  or  debt 
securities.  This  list  must  include  a 
description  of  each  subsidiary's 
principal  business  and  relationship  to 
the  applicant. 

(b)  A  list  of  the  applicant's  affiliates, 
if  any.  For  the  purposes  of  this  section, 
an  affiliate  is: 

(1)  Any  business  that  holds  a  5%  or 
more  interest  in  the  applicant;  or, 

(2)  Any  business  in  which  a  5%  or 
more  interest  is  held  by  a  business  that 
also  holds  a  5%  or  more  interest  in  the 
applicant. 

(c)  A  list  of  the  names,  addresses, 
citizenship  and  principal  business  of 
any  person  holding  5%  or  more  of  each 
class  of  stock,  warrants,  options  or  debt 
securities  of  the  applicant,  indicating 
the  amount  and  percentage  held,  and 
providing  the  name,  address, 
citizenship  and  principal  place  of 
business  of  any  person,  if  other  than  the 
holder,  for  whose  benefit  such  interest 
is  held.  If  any  such  persons  are  related 
by  blood  or  marriage,  the  relationship 
must  be  disclosed. 

(d)  For  initial  cellular  applications, 
the  name  and  address  of  each  partner, 
his  or  her  citizenship  and  the  share  or 
interest  participation  in  the  partnership. 
This  information  must  be  provided  for 
all  partners,  regardless  of  their 
respective  ownership  interests  in  the 
partnership.  A  signed  and  dated  copy  of 
the  partnership  agreement  must  be 
included  in  the  application.  See 
§22.953(a)(5)(v). 

§22.115    Content  of  applications. 

Applications  must  contain  all 
applicable  information  requested  on  the 
standard  form  and  any  additional 
information  required  by  the  rules  in  this 
part. 

(a)  The  following  requirements  are 
common  to  all  Public  Mobile  Services: 

(1)  Site  availability.  At  the  time  of 
filing,  applicants  must  have  obtained 
reasonable  assurance  that  all  antenna 
sites  specified  in  their  applications  are 
available  for  the  proposed  use. 

(2)  Antenna  structure  drawing. 
Applications  proposing  a  new  antenna 
structure  or  a  change  in  the  overall 
height  of  an  existing  antenna  structiu-e 
must  contain  a  vertical  profile  drawing 
of  the  antenna  structure.  (Applications 


proposing  to  use  an  existing  structure, 
without  changing  the  overall  height  of 
the  structure,  need  not  contain  a 
drawing.)  If  appropriate,  the  standard 
drawings  on  Schedule  F  of  FCC  Form 
401  should  be  used  to  satisfy  this 
requirement.  Otherwise,  the  applicant 
may  submit  an  exhibit  containing  the 
required  drawing.  The  drawing  must  be 
labeled  to  show  the  overall  structure 
height  including  appurtenances,  the 
height  of  the  tip(s)  of  the  proposed 
antenna(s),  the  height  of  any  supporting 
building  (or  other  man-made  structure 
other  than  an  antenna  tower),  and  the 
ground  elevation.  Heights  must  be  given 
in  meters  above  ground  level  (AGL)  and 
meters  above  mean  sea  level  (AMSL). 
The  ground  elevation  must  be  given  in 
meters  AMSL. 

(3)  FAA  notification.  Before 
construction  of  new  antenna  structures 
or  increases  in  the  height  of  existing 
structures  is  authorized  by  the  FCC,  a 
Federal  Aviation  Administration  (FAA) 
determination  of  No  Hazard  to  Air 
Navigation  may  be  required.  To  apply 
for  this  determination,  applicants  must 
notify  the  FAA  of  the  planned 
construction.  Criteria  used  to  determine 
whether  FAA  notification  is  required  for 
a  particular  antenna  structure  are 
contained  in  part  17,  subpart  B  of  this 
chapter.  Applications  proposing  a  new 
antenna  structure  or  an  increase  in  the 
height  of  an  existing  antenna  structure 
must  state  whether  FAA  notification  is 
required.  If  available,  a  copy  of  the  FAA 
determination  should  be  included  in  the 
application.  If  FAA  notification  is 
required,  but  the  FAA  determination  is 
not  available  at  the  time  the  application 
is  filed,  the  application  must  include 
the  following  information  in  regard  to 
the  FAA  notification:  the  name  of  the 
person  that  submitted  the  notification, 
the  date  the  notification  was  submitted, 
and  the  location  of  the  FAA  office  to 
which  the  notification  was  submitted. 

(4)  Antenna  locations.  Applications 
for  stations  at  fixed  locations  must 
describe  each  transmitting  antenna  site 
by  its  geographical  coordinates  and  also 
by  its  street  address,  or  by  reference  to 

a  nearby  landmark.  Geographical 
coordinates  must  be  specified  in 
degrees,  minutes,  and  seconds  to  the 
nearest  second  of  latitude  and 
longitude. 

Note  to  paragraph  (a)(4)  of  §22. 11 5:  The 
FAA  has  announced  that  effective  October 
15. 1992,  it  will  use  geographic  coordinates 
based  on  the  1983  North  American  Datum 
(NAD83).  Until  further  notice,  however,  the 
FCC  will  continue  to  use  geographical 
coordinates  t>a$ed  the  1927  North  American 
Datum  (NAD27).  Applicants  may  supply 
geographical  coordinates  based  on  NAD83  in 
addition  to  those  required  (NAD27). 
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(5)  Environmental  cx>vcews.  Each 
applicant  is  required  to  indicate  at  the 
time  its  application  is  filed  whether  or 
not  an  ¥CC  grant  of  the  application  may 
have  a  significant  environmental  effect, 
as  defined  by  §  1.1307  of  this  chapter.  If 
answered  affirmatirely,  an 
Environmental  Assessment,  required  t^ 
§1.1311  of  this  chapter,  must  be  filed 
with  the  application  and  environmental 
review  by  the  FCC  roust  be  completed 
prior  to  construction. 

(b)  Reference  to  material  on  file. 
Questions  on  application  forms  that  call 
for  sped&c  technical  data,  or  that  can  be 
answered  yes  or  no  or  with  another 
short  answer,  must  be  answered  on  the 
form.  Otherwise,  if  documents,  exhibits, 
or  other  lengthy  showings  already  on 
file  with  the  FCC  contain  information 
required  in  an  application,  the 
application  may  incorporate  such 
information  by  reference,  provided  that: 

(1)  The  reference  information 
comprises  mcne  than  one  8%"  x  11" 
page  and  is  current  and  accurate  in  all 
material  respects;  and, 

(2)  The  reference  states  specifically 
where  the  referenced  information  can 
actually  be  found,  including: 

(i)  The  station  call  sign  or  application 
file  number,  if  the  reference  is  to  station 
files  or  previously  filed  applications; 

(ii)  The  title  of  the  proceeding,  the 
docket  number,  and  any  legal  citations, 
if  the  reference  is  to  a  docketed 
proceeding. 

(c)  Service  specific  requirements. 
Applications  for  authorization  in  the 
Cellular  Radiotelephone  Service  must 
contain  specific  information  as  required 
by  §  22.929  and  §  22.953.  Applications 
for  authorization  in  the  Paging  and 
Radiotelephone  Service  must  contain 
specific  information  as  required  by 

§  22.529,  §  22.559  and  §  22.589. 
Applications  for  authorization  in  the 
Rural  Radiotelephone  Service  must 
contain  the  information  required  by 
§  22.709.  Applications  for  authorization 
in  the  Offshore  Radio  Service  must 
contain  the  information  required  by 
§  22.1037.  ApplicaUons  for 
authorization  in  the  Air-Ground 
Radiotelephone  Service  must  contain 
specific  information  as  required  by 
§  22.803  and  §22.^75,  as  appropriate. 

§22.117    Content  of  notffications. 

Notifications  must  contain  all 
applicable  information  requested  on  the 
standard  form  and  any  additional 
information  required  by  the  rules  in  this 
part.  See  §§  22.124.  22.137,  22.142. 
22.163.  22.165. 22.941,  and  22.946. 


§22.119    Requests  tor  nilB  1 

The  FCC  may  waive  the  requirements 
of  rules  in  this  part  on  its  own  motion 
or  upon  written  request. 

(a)  Requests  for  waiver  of  rules  must 
contain  a  complete  explanation  as  to 
why  the  waiver  is  desired.  The  FCC  may 
grant  a  request  for  waiver  if  it  is  shown 
that: 

(1)  The  underlying  purpose  of  the 
rule(s)  would  not  be  served  or  would  be 
frustrated  by  application  to  the  instant 
case,  and  that  a  grant  of  the  requested 
waiver  would  be  in  the  public  interest; 
or 

(2)  In  view  of  unique  or  imusual 
factual  circumstances  of  the  instant 
case,  application  of  the  rule(s)  would  be 
inequitable,  unduly  burdensome  or 
contrary  to  the  public  interest,  or  that 
the  applicant  has  no  reasonable 
alternative. 

(b)  The  FCC.  in  its  discretion,  may 
give  public  notice  of  the  filing  of  a 
waiver  request  and  seek  comment  from 
the  public  or  affected  parties. 

(c)  Denial  of  a  rule  waiver  request 
associated  with  an  application  renders 
that  application  defective  unless  it 
contains  an  alternative  proposal  that 
fully  complies  with  the  rules,  in  which 
event  the  application  is  processed  using 
the  alternative  proposal  as  if  the  waiver 
had  not  been  requested.  Applications 
rendered  defective  may  be  dismissed 
without  prejudice. 

§  22.1 20    AppUcation  processing;  initial 
procethires. 

This  section  contains  rules  governing 
the  initial  processing  of  applications  for 
authority  to  operate  a  station  in  the 
Public  Mobile  Services. 

(a)  File  numbers.  AppUcations 
received  by  the  FCC  are  assigned  file 
numbers.  Assignment  of  a  file  number 
to  an  application  is  for  administrative 
convenience  and  does  not  constitute  a 
determination  that  the  application  is 
acceptable  for  filing.  Assignment  of  a 
file  number  does  not  preclude  the 
subsequent  return  or  dismissal  of  an 
application.  For  administrative 
efficiency,  the  FCC.  in  its  discretion, 
occasionally  consolidates  separate 
applications  filed  simultaneously  by  the 
same  appUcant  into  a  single  application 
(with  one  file  number)  and  splits 
applications  comprising  two  or  more 
severable  proposals  into  separate 
applications  (with  different  file 
numbers). 

(b)  Received  date.  The  FCC  records 
the  date  on  which  each  application  is 
received.  This  date  is  used  to  determine 
compliance  with  applic^le  cut-off 
dates  or  filing  windows  axKt  iot  other 
purposes. 


(c)  Initial  review  for  completeness 
(prescreening).  Each  application  is 
reviewed  for  completeness.  The  purpose 
of  this  initial  review  is  to  identi^ 
applications  that  are  defective  in  an 
obvious  way  (e.g.  not  signed,  missing 
pages,  improper  or  missing  fee 
payment).  Applications  found  to  be 
defective  in  this  re\'iew  are 
unacceptable  for  filing  and  may  be 
returned  to  the  applicant  with  a  brief 
statement  indicating  the  nature  of  the 
defect(s)  found.  Applications  for  which 
no  obvious  defects  are  discovered  in  the 
initial  review  are  acceptable  for  filing. 

(d)  Public  notice;  acceptance  for 
filing.  The  FCC  periodically  issues 
Public  Notices  that  list  applications  that 
are  acceptable  for  filing.  The  listing  of 
an  application  on  a  Public  Notice  as 
acceptable  for  filing  provides  notices  to 
the  public  that  the  application  has  been 
filed;  it  does  not  preclude  dismissal  of 
the  application  if  it  is  subsequently 
found  to  be  defective  or  otherwise 
subject  to  dismissal  under  §  22.128. 

§  22.1 21    Repetitious,  inconsistent  or 
conflicting  applications. 

Repetitious,  inconsistent  or 
confiicting  applications  are  not  accepted 
for  filing  by  the  FCC.  Unless  the  FCC  in 
a  particular  case  determines  otherwise. 
such  applications  are  not  returned  to  the 
applicant. 

la)  While  an  application  is  pending. 
any  subsequent  inconsistent  or 
conflicting  application  submitted  by,  on 
behalf  of,  or  for  the  benefit  of  the  same 
applicant,  its  successor  or  assignee  will 
not  be  accepted  for  filing. 

(b)  If  an  applicant  has  been  afforded 
an  opportunity  for  a  hearing  virith 
respect  to  an  application  for  a  new 
station  or  an  enlargement  of  service 
area,  and  the  FCC  has,  after  hearing  or 
default,  denied  the  application  or 
dismissed  it  with  prejudice,  the  FCC 
will  not  consider  a  like  application  for 
service  of  the  same  type  to  the  same  area 
by  that  applicant,  or  by  its  successor  or 
assignee,  or  on  behalf  of  or  for  the 
benefit  of  the  parties  in  interest  to  the 
original  application,  until  one  year  after 
the  effective  date  of  the  FCC's  action  on 
the  original  applicaticn. 

(c)  Ifan  appeal  has  been  taken  from 
the  action  of  the  FCC  denying  a 
particular  application,  a  like  application 
for  service  of  the  same  type  to  the  .same 
area,  in  whole  or  in  part,  filed  by  that 
applicant  or  by  its  successor  or  assignee, 
or  on  behalf  or  for  the  benefit  of  the 
parties  in  interest  to  the  origiaal 
application,  will  not  be  considered  until 
the  final  disposition  of  such  appeaL 

(d)  Ifan  authorization  is  voluntarily 
cancelled  or  automatically  terminated 
because  of  failure  to  commence  service 
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to  subscribers  (see  §  22.144),  the  FCC 
will  not  consider  an  application  for 
another  authorization  to  operate  a 
station  on  the  same  channel  (or,  in  the 
case  of  a  931  MHz  paging  station,  the 
same  frequency  range)  in  the  same 
geographical  area  by  that  party,  or  by  its 
successor  or  assignee,  or  on  behalf  of  or 
for  the  benefit  of  the  parties  in  interest 
to  the  terminated  authorization,  until 
one  year  after  the  date  the  authorization 
terminated.  This  paragraph  does  not 
apply  to  authorizations  in  the  Cellular 
Radiotelephone  Service. 

§  22.122    Amendment  of  applications. 

Pending  applications  may  be 
amended  as  a  matter  of  right  if  they 
have  not  been  designated  for  hearing  or 
listed  in  a  Public  Notice  for  a  random 
•  selection  or  competitive  bidding 
process,  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section 
and  in  §22.949. 

(a)  If  a  petition  to  deny  or  other  formal 
objection  has  been  filed,  a  copy  of  any 
amendment  (or  other  filing)  must  be 
served  on  the  petitioner.  If  the  FCC  has 
issued  a  Public  Notice  stating  that  the 
application  appears  to  be  mutually 
exclusive  with  another  application  (or 
applications),  a  copy  of  any  amendment 
(or  other  filing)  must  be  served  on  any 
such  mutually  exclusive  applicant  (or 
applicants). 

(b)  Amendments  to  applications  that 
resolve  mutual  exclusivity  may  be  filed 
at  any  time,  subject  to  the  requirements 
of§22.129. 

(c)  Amendments  to  applications 
designated  for  hearing  may  be  allowed 
by  the  presiding  officer  and 
amendments  to  applications  selected  in 
a  random  selection  process  may  be 
allowed  by  the  FCC  for  good  cause 
shown.  In  such  instances,  a  written 
petition  demonstrating  good  cause  must 
be  submitted  and  served  upon  the 
parties  of  record. 

§  22.1 23    Classification  of  filings  as  major 
or  minor. 

Applications  and  amendments  to 
applications  are  classified  as  major  or 
minor.  Categories  of  major  and  minor 
filings  are  listed  in  section  309  of  the 
Communications  Act  of  1934,  as 
amended  (47  U.S.C.  309).  In  general,  a 
major  filing  is  a  request  for  an  FCC 
action  that  has  the  potential  to  affect 
parties  other  than  the  applicant.  Filings 
are  minor  if  they  are  not  classified  as 
major. 

(a)  Ownership  or  control  change. 
Filings  are  major  if  they  specify  a 
substantial  change  in  beneficial 
ownership  or  control  [de  jure  or  de 
facto),  unless  such  change  is 
involuntary  or  if  the  filing  merely 


amends  an  application  to  reflect  a 
change  in  ownership  or  control  that  has 
already  been  approved  by  the  FCC. 

(b)  Developmental.  Applications  are 
major  if  they  request  a  developmental 
authorization  pursuant  to  §  22.409,  or  a 
regular  authorization  for  facilities 
operating  under  a  developmental 
authorization. 

(c)  Renewal.  Applications  of  renewal 
of  authorizations  are  major. 

(d)  Environmental.  Filings  are  major  if 
they  request  authorization  for  a  facility 
that  would  have  a  significant 
environmental  effect,  as  defined  by 

§§  1.1301  through  1.1319  of  this 
chapter. 

(e)  Paging  and  Radiotelephone 
Service.  In  the  Paging  and 
Radiotelephone  Service,  filings  are 
major  if  they: 

(1)  Request  an  authorization  that 
would  establish  for  the  filer  a  new 
service  area  or  fixed  transmission  path 
on  a  request  channel; 

(2)  Request  an  authorization  that 
would  extend  the  service  area  of  an 
existing  station  to  include  area  not 
served  by  station  (s)  authorized  to  the 
filer  on  a  requested  channel; 

(3)  Request  an  authorization  that 
would  extend  the  interfering  contours  of 
an  existing  station  beyond  the 
composite  interfering  contours  of 
station(s)  authorized  to  the  filer  on  a 
request  channel; 

(4)  Request  an  authorization  that 
would  increase  the  effective  radiated 
power  or  antenna  height  above  average 
terrain  in  any  azimuth  fix)m  an  existing 
fixed  transmitter  authorized  to  the  filer; 

(5)  Request  an  authorization  that 
would  relocate  an  existing  fixed 
transmitter; 

(6)  Amend  a  pending  application  to 
change  a  requested  channel; 

(7)  Amend  a  pending  application  in  a 
way  that  would  extend  the  service  area 
of  a  station  on  a  requested  channel  to 
include  area  that — 

(i)  Would  not  have  been  served  by 
that  station  as  previously  proposed  in 
the  application  and — 

(ii)  Is  not  already  served  by  the  station 
on  the  requested  channel; 

(8)  Amend  a  pending  application  in  a 
way  that  would  extend  the  interfering 
contours  of  a  station  on  a  requested 
channel  beyond — 

(i)  The  composite  interfering  contours 
of  that  station  as  previously  proposed  in 
the  application  and — 

(ii)  The  composite  interfering 
contours  of  any  other  stations 
authorized  to  die  filer  on  a  requested 
channel; 

(9)  Amend  a  pending  application  to 
increase  the  proposed  effective  radiated 
power  or  antenna  height  above  average 


terrain  in  any  azimuth  of  a  fixed 
transmitter; 

(10)  Amend  a  pending  application  to 
change  the  location  of  a  fixed 
transmitter  from  that  previously 
proposed  in  the  application;  or, 

(11)  Amend  a  pending  application  for 
which  pre-filing  coordination  was 
required  [see  %  22.150)  to  change  the 
technical  proposal  substantially  from 
that  which  was  coordinated  with  other 
users. 

(0  Rural  Radiotelephone  Service.  In 
the  Rural  Radiotelephone  Service, 
filings  are  major  if  they: 

(1)  Request  an  authorization  for  a  new 
central  office  or  subscriber  station; 

(2)  Request  an  authorization  that 
would  extend  the  interfering  contours  of 
an  existing  station  beyond  the 
composite  interfering  contours  of 
station(s)  authorized  to  the  filer  on  a 
requested  channel; 

(3)  Request  an  authorization  that 
would  increase  the  effective  radiated 
power  or  antenna  height  above  average 
terrain  in  any  azimuth  from  an  existing 
transmitter  authorized  to  the  filer; 

(4)  Request  an  authorization  that 
would  relocate  an  existing  transmitter; 

(5)  Amend  a  pending  application  to 
change  a  requested  channel; 

(6)  Amend  a  pending  application  in  a 
way  that  would  extend  the  interfering 
contours  of  a  station  on  a  requested 
channel  beyond — 

(i)  The  composite  interfering  contours 
of  that  station  as  previously  proposed  in 
the  application  and — 

(ii)  The  composite  interfering 
contours  of  any  other  stations 
authorized  to  the  filer  on  a  requested 
channel;  or, 

(7)  Amend  a  pending  application  to 
increase  the  proposed  effective  radiated 
power  or  antenna  height  above  average 
terrain  in  any  azimuth  of  a  transmitter. 

(g)  Cellular  Radiotelephone  Senice. 
In  the  Cellular  Radiotelephone  Service, 
filings  are  major  if  they: 

(1)  Request  an  authorization  to 
operate  a  new  cellular  system; 

(2)  Request  an  authorization  for 
facilities  that  would  expand  the  cellular 
geographic  service  area  (CGSA)  of  an 
existing  cellular  system,  except  during 
the  applicable  five  year  build-out 
period,  if  any; 

(3)  Request  an  authorization  for 
facilities  that  would  produce  a  de 
minimis  service  area  boundary 
extension  (see  §  22.911(c)(1)); 

(4)  Request  that  a  CGSA  boundary  or 
a  portion  of  a  CGSA  boundary  be 
determined  using  an  alternative  method 
(see  §  22.911(b)); 

(5)  Amend  a  pending  application  to 
change  the  requested  channel  block;  or. 
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(6)  Amend  a  pending  application  by 
modifying  the  CGSA  of  the  proposed 
cellular  system  to  include  area  that — 

(i)  Was  not  included  in  the  (XSA  as 
previously  proposed  in  the  application 
and — 

(ii)  Is  not  included  in  the  currently 
authorized  CGSA,  if  any. 

(h)  Air-ground  Radiotelephone.  In  the 
Air-ground  Radiotelephone  Service, 
filings  are  major  if  they: 

(1)  Request  an  authorization  for  a  new 
General  Aviation  ground  station  or  to 
relocate  an  existing  General  Aviation 
ground  station; 

(2)  Request  the  first  authorization  for 
a  new  Conimercial  Aviation  ground 
station  at  a  location  other  than  those 
listed  in  §  22.859; 

(3> Request  authorization  to  add  a 
channel  to  or  change  a  chanrtel  of  an 
existing  Genera)  Aviation  gnmnd 
station;  w, 

(4)  Amend  a  pending  application  to 
change  the  requested  channel  or 
channel  blocli. 

(i)  Offshore  Radiotelephone.  In  the 
Offshore  Radiotelephone  Service,  niing$ 
are  ma  jot  if  they: 

(1)  Riequest  an  authorization  for  a  new 
offshore  central  or  subscriber  station; 

(2]  Request  authorization  to  add  a 
channel  to  or  change  a  channel  of  an 
existing  offshore  central  or  subscriber 
station;  or, 

(3)  Amend  a  pending  application  to 
change  the  technical  proposal 
substantially  from  that  which  was 
coordinated  with  other  users  prior  to 
fih'ng. 

(j)  Clerical  errors.  Amendments  are 
classified  as  minor  if  they  only  correct 
typographical,  transcription  or  similar 
clerical  errors  that  are  clearly 
demonstrated  (e.g.  by  reference  to  other 
parts  of  the  application)  to  be  mistakes, 
and  whose  discovery  and  correction 
does  not  change  infOTmation  previously 
listed  in  a  Public  Notice. 

§22.124    NotHicatkMi  processing. 

This  section  contains  rules  governing 
the  processing  of  notifications  (filed  on 
FCC  Form  489)  in  the  Public  Mobile 
Services. 

(a)  File  numbers.  Notifications 
received  by  the  FCC  are  assigned  file 
numbers.  Assignment  of  a  file  number 
to  a  notification  is  for  administrative 
convenience  and  does  not  ccMistitute  a 
determination  that  the  notified  action 
has  been  examined  and  not  rejected  by 
the  FCC.  Assignment  of  a  file  number 
does  not  preclude  the  return  of  a 
notification  subsequently  found  to  be 
defe<-1ive. 

(b)  Defective  notifications.  A 
notification  is  defective  if: 

(1)  It  is  unsigned  or  incomplete  with 
respect  to  required  answers  to 


questions,  informational  showings,  or 
other  matters  of  a  formal  character; 

(2)  It  notifies  of  an  action  that  does 
not  comply  with  one  or  more  of  the  FCC 
rules; 

(3)  It  notifies  of  an  action  fcnr  which 
an  application  for  authorization  is 
required; 

(4)  It  is  submitted  without  the 
required  microfiche;  or, 

(5)  It  is  untimely  filed. 

(c)  Review.  After  a  file  number  is 
a.ssigned,  each  notification  is  reviewed. 
The  purpose  of  this  review  is  to  identify 
notifications  that  are  unacceptable  (e.g. 
not  signed,  missing  pages.  imprcfp)er  or 
missing  fee  payment).  Notifications 
found  to  be  unacceptable  may  be 
returned  to  the  licensee  with  a  brief 
statement  describing  the  deficiency.  If  a 
notification  is  found  to  be  unacceptable, 
the  FCC  may  direct  the  licensee  to 
return  the  station  to  compliance  with  its 
previous  license  terms.  Acceptable 
notifications  are  added  to  the 
appropriate  station  files. 

§22.125    Application  for  special  temporary 
authorizations. 

In  circumstances  requiring  immediate 
or  temporary  use  of  Public  Mobile 
Services  stations,  carriers  may  request 
special  temporary  authority  (STA)  to 
operate  new  or  modified  equipment. 
Such  requests  may  be  submitted  as 
informal  applications  (see  §22.105)  and 
must  contain  complete  details  about  the 
proposed  operation  and  the 
circumstances  that  fully  justify  and 
necessitate  the  grant  of  STA.  Such 
requests  should  be  filed  in  time  to  be 
received  by  the  FCC  at  least  10  days 
prior  to  the  date  of  proposed  operation 
or,  where  an  extension  is  sought,  10 
days  prior  to  the  expiration  date  of  the 
existing  STA.  Requests  received  less 
than  10  days  prior  to  the  desired  date  of 
operatfbn  may  be  given  expedited 
considerations  only  if  compelling 
reasons  are  given,  in  writing,  for  the 
delay  in  submitting  the  request. 
Otherwise,  such  late-filed  requests  are 
considered  in  turn,  but  action  might  not 
be  taken  prior  to  the  desired  date  of 
operation.  Requests  for  STAs  must  be 
accompanied  by  the  proper  filing  fee. 

(a)  Grant  without  Public  Notice.  STAs 
may  be  granted  without  being  listed  in 
a  Public  Notice,  or  prior  to  30  days  after 
such  listing,  if: 

(1)  The  STA  is  to  be  valid  for  30  days 
or  less  and  the  applicant  does  not  plan 
to  file  an  application  for  regular 
authorization  of  the  subject  operation; 

(2)  The  STA  is  to  be  valid  for  60  days 
or  less,  pending  the  filing  of  an 
application  for  regular  authorization  of 
the  subject  operation; 


(3)  The  STA  is  to  allow  interim 
operation  to  facilitate  completion  of 
authorized  construction  or  to  provide 
substantially  the  same  service  as 
previously  authorized;  or 

(4)  The  STA  is  made  upon  a  finding 
that  there  are  extraordinary 
circumstances  requiring  operation  in  the 
public  interest  and  that  delay  in  the 
institution  of  such  service  would 
seriously  prejudice  the  public  interest. 

(b)  Limit  on  STA  term.  The  FCC  may 
grant  STAs  valid  for  a  period  not  to 
exceed  180  days  under  the  provisions  of 
§  309(f)  of  the  Communications  Act  of 
1934,  as  amended.  (47  U.S.C.  309(0)  if 
extraordinary  circumstances  so  require, 
and  pending  the  filing  of  an  application 
for  regular  operation.  The  FCC  may 
grant  extensions  of  STAs  for  a  period  of 
180  days,  but  the  applicant  must  show 
that  extraordinary  circumstances 
warrant  such  an  exteasion. 

§22.127    Public  notices. 

Periodically,  the  FCC  issues  Public 
Notices  listing  major  filings  and  other 
information  of  public  significance. 
Categories  of  F*ublic  Notice  listings  are 
as  follows: 

(a)  Accepted  for  filing.  Acceptance  for 
filing  of  applications  and  major 
amendments  thereto. 

(b)  Actions.  FCC  actions  on  pending 
applications  previously  listed  as 
accepted  for  filing. 

(c)  Informative  listings.  Information 
that  the  FCC,  in  its  discretion,  believes 
to  be  of  public  significance.  Such 
listings  do  not  create  any  rights  to  file 
oppositions  or  other  pleadings. 

§  22.1 28    Dismissal  ot  applications. 

The  FCC  may  dismiss  any  application 
for  authorization,  assignment  of 
authorization,  or  consent  to  transfer  of 
control  in  the  Public  Mobile  Services, 
upon  request  by  the  applicant,  or  if  the 
application  is  untimely  filed,  or  if  the 
application  is  mutually  exclusive  with 
another  application  that  is  selected  or 
granted  in  accordance  with  the  rules  in 
this  part,  or  for  failure  to  prosecute,  or 
if  the  requested  spectrum  is  not 
available,  or  if  the  application  is  found 
to  be  defective.  Such  dismissal  may  be 
"without  prejudice,"  meaning  that  the 
FCC  may  accept  from  the  applicant 
another  application  for  the  same 
purpose  at  any  later  time,  or  "with 
prejudice,"  meaning  that  the  FCC  will 
not  accept  from  the  applicant  another 
application  for  the  same  purpose  for  a 
period  of  one  year.  Unlesis  otherwise 
provided  in  this  part,  a  dismissed 
application  will  not  be  returned  to  the 
applicant. 

(a)  Dismissal  at  request  of  applicant. 
Any  applicant  may  request  that  its 
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application  be  returned  or  dismissed.  A 
request  fox  the  return  of  an  application 
after  it  has  been  listed  on  Public  Notice 
as  tentatively  accepted  for  filing  is 
considered  to  be  a  request  for  dismissal 
of  that  application  without  prejudice. 

(1)  If  tne  applicant  requests  aismissal 
of  its  application  with  prejudice,  the 
FCC  will  dismiss  that  application  with 
prejudice. 

(2)  If  the  applicant  requests  dismissal 
of  its  application  without  prejudice,  the 
FCC  will  dismiss  that  application 
without  prejudice,  unless: 

(i)  It  has  been  designated  for 
comparative  hearing; 

(ii)  It  has  been  selected  in  a  random 
selection  process;  or, 

(iii)  It  is  an  application  for  which  the 
applicant  submitted  the  winning  bid  in 
a  competitive  bidding  process. 

(3)  If  the  applicant  requests  dismissal 
of  its  application  for  which  it  submitted 
the  winning  bid  in  a  competitive 
bidding  process,  the  FCC  will  dismiss 
that  application  with  prejudice.  If  the 
applicant  requests  dismissal  oi  its 
application  after  that  application  has 
been  designated  for  comparative  hearing 
or  selected  in  a  random  selection 
process,  it  may  submit  a  written  petition 
requesting  that  the  dismissal  be  without 
prejudice.  Such  petition  must 
demonstrate  good  cause  and  comply 
with  §  22.129  and  be  served  upon  all 
parties  of  record.  The  FCC  may  grwit 
such  petition  and  dismiss  the 
application  without  prejudice  or  deny 
the  petition  and  dismiss  the  application 
with  prejudice. 

(b)  Dismissal  of  mutually  exclusive 
applications  not  granted,  the  FCC  may 
dismiss  mutually  exclusive 
applications: 

(1)  For  which  the  applicant  did  iwt 
submit  the  winning  bid  in  a  competitive 
bidding  process; 

(2)  That  are  included  in  a  random 
selection  process  but  are  not  granted;  or, 

(3)  That  receive  comparative 
consideration  in  a  hearing  but  are  not 
granted  by  order  of  the  presiding  officer. 

(c)  Dismissal  for  failure  to  prosecute. 
The  FCC  may  dismiss  applications  for 
failure  of  the  applicant  to  prosecute  or 
for  failure  of  the  applicant  to  respond 
substantially  within  a  specified  time 
period  to  official  correspondence  or 
requests  for  additional  information. 
Such  dismissal  will  generally  be 
without  prejudice  if  the  failure  to 
prosecute  or  respond  occiured  prior  to 
designation  of  the  application  for 
comparative  hearing  or  prior  to 
selection  of  the  application  in  a  random 
selection  process,  but  may  be  with 
prejudice  Ln  cases  of  non-compliance 
with  §  22.129.  Dismissal  will  generally 
be  with  prejudice  if  the  failure  to 


prosecute  or  respond  occurred  after 
designation  of  the  application  for 
comparative  hearing  or  after  selection  of 
the  application  in  a  random  selection 
process.  The  FCC  may  dismiss 
applications  with  prejudice  for  failure  of 
the  applicant  to  comply  with 
requirements  related  to  a  competitive 
bidding  process. 

(d)  Dismissal  as  defective.  The  FCC 
may  dismiss  without  prejudice 
applications  that  it  finds  to  be  defective. 
Applications  for  authorization  or 
assignment  of  authorization  are 
deflective  if: 

(1)  They  are  unsigned  or  incomplete 
with  respect  to  required  answers  to 
questions,  informational  showings,  or 
other  matters  of  a  formal  character;  or, 

(2)  They  request  an  authorization  that 
would  not  comply  with  one  or  more  of 
the  FCC  rules  and  do  not  contain  a 
request  for  waiver  of  these  rule(s),  or  in 
the  event  that  the  FCC  denies  such  a 
waiver  request,  do  not  contain  an 
alternative  proposal  that  fully  complies 
with  the  rules; 

(e)  Dismissal  because  spectrum  not 
available.  The  FCC  may  dismiss 
applications  that  request  spectrum 
which  is  unavailable  because: 

(1)  It  is  not  allocated  for  assignment 
in  the  Public  Mobile  Services  (see  Part 
2  of  this  chapter); 

(2)  It  was  previously  assigned  to 
another  licensee  on  an  exclusive  basis 
or  cannot  be  assigned  to  the  applicant 
without  causing  interference;  or 

(3)  Reasonable  efforts  have  been  made 
to  coordinate  the  proposed  facility  with 
foreign  administrations  under 
applicable  international  agreements, 
and  an  unfavorable  response  (harmful 
interference  anticipated)  has  been 
received. 

(f)  Dismissal  as  untimely.  The  FCC 
may  dismiss  without  prejudice 
applications  that  are  prematurely  or  late 
filed,  including  applications  filed  prior 
to  the  opening  date  or  after  the  closing 
date  of  a  filing  window,  or  after  the  cut- 
off date  for  a  mutually  exclusive 
application  filing  group. 

§22.129    Agreements  to  dismiss 
applications,  amendments  or  pleacXngs. 

Parties  that  have  filed  an  application 
in  the  Public  Mobile  Services  that  is 
mutually  exclusive  with  one  or  more 
other  applications,  and  then  enter  into 
an  agreement  to  resolve  the  mutual 
exclusivity  by  withdrawing  or 
requesting  dismissal  of  the  application 
or  an  amendment  thereto,  must  obtain 
the  approval  of  the  FCC.  Parties  that 
have  filed  or  threatened  to  file  a  petition 
to  deny,  informal  objection  or  other 
pleading  against  a  pending  application 
in  the  Public  Mobile  Services  and  then 


seek  to  withdraw  or  request  dismissal 
of,  or  refrain  from  filing,  the  petition, 
either  unilaterally  or  in  exchange  far  a 
financial  consideration,  must  obtain  the 
approval  of  the  FCC. 

(a)  The  party  withdrawiug  or 
requesting  dismissal  of  its  application, 
petition  to  deny,  informal  objectiofi  of 
other  pleading  or  refraining  from  filing 
a  pleading  must  submii  to  the  FCC  a 
request  for  approval  of  the  withdrawal 
or  dismissal,  a  copy  of  any  written 
agreement  related  to  the  Wtthdrawal  or 
dismissal,  and  an  affidavit  setting  forth: 

(1)  A  certification  that  neither  the 
party  nor  its  principals  has  received  or 
will  receive  any  money  or  other 
consideration  in  excess  of  the  legitimate 
and  prudent  expenses  incurred  in 
preparing  and  prosecuting  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading  in  exchange 
for  the  withdrawal  or  dismissal  of  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading,  or  threat  to 
file  a  pleading,  except  that  this 
provision  does  not  apply  to  dismi.ssal  or 
withdrawal  of  applications  pursuant  to 
bona  fide  merger  agreements; 

(2)  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement;  and 

(4)  The  terms  of  any  oral  agreeineirt 
related  to  the  withdrawal  or  dismissal  of 
the  application,  petition  to  deny, 
informal  objection  or  other  pleading  or 
threat  to  file  a  pleading. 

(b)  In  addition,  within  5  days  of  the 
filing  date  of  the  applicant's  or 
petitioner's  request  for  approval,  each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
setting  forth: 

(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  money  or  other  consideration 
in  excess  of  the  legitimate  and  ftrudent 
expenses  of  the  {petitioner  in  exchange 
for  withdrawing  or  dismissing  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading;  and 

(2)  The  terms  of  any  oral  agreement 
relating  to  the  withdrawal  or  dismissal 
of  the  application,  petition  to  deny, 
informal  objection  or  other  pleading. 

(c)  No  person  shall  make  or  recdve 
any  payments  in  exchange  for 
withdrawing  a  threat  to  file  or  refraining 
from  filing  a  petition  to  deny,  informal 
objection,  or  any  other  pleading  against 
an  application.  For  the  purposes  of  this 
section,  reimbursement  by  an  applicant 
of  the  legitimate  and  prudent  expenses 
of  a  potential  petitioner  or  objector, 
incurred  reascmably  and  directly  in 
preparing  to  file  a  petition  to  deny,  vtill 
not  be  considered  to  be  payment  for 
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refraining  from  Hling  a  petition  to  deny 
or  an  informal  objection.  Payments 
made  directly  to  a  potential  petitioner  or 
objector,  or  a  person  related  to  a 
potential  petitioner  or  objector,  to 
implement  non-financial  promises  are 
prohibited  unless  speciHcally  approved 
by  the  FCC. 
(d)  For  the  purposes  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  must  be  executed  by  the  filing 
party,  if  an  individual,  a  partner  having 
personal  knowledge  of  the  facts,  if  a 
partnership,  or  an  officer  having 
personal  knowledge  of  the  facts,  if  a 
corporation  or  association. 

(2)  Applications,  petitions  to  deny, 
informal  objections  and  other  pleadings 
are  deemed  to  be  pending  before  the 
FCC  from  the  time  the  application  or 
petition  to  deny  is  filed  with  the  FCC 
until  such  time  as  an  order  of  the  FCC 
granting,  denying  or  dismissing  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading  is  no  longer 
subject  to  reconsideration  by  the  FCC  or 
to  review  by  any  court. 

(3)  "Legitimate  and  prudent 
expenses"  are  those  expenses 
reasonably  incurred  by  a  pwrty  in 
preparing  to  file,  filing,  prosecuting 
and/or  settling  its  application,  petition 
to  deny,  informal  objection  or  other 
pleading  for  which  reimbursement  is 
sought. 

(4)  "Other  consideration"  consists  of 
financial  concessions,  including,  but  not 
limited  to,  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non-financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

§22.130    Petitions  to  deny,  responsive 
pleadings. 

Petitions  to  deny  any  major  filing  may 
be  filed  by  parties  able  to  demonstrate 
standing  to  file  such  petitions. 
Responsive  pleadings  to  such  petitions 
may  be  filed  in  accordance  with  the 
provisions  of  this  section. 

(a)  Content  and  requirements. 
Petitions  to  deny  and  responsive 
pleadings  must: 

(1)  Clearly  identify  the  pertinent 
major  filing(s); 

(2)  Comply  withali  applicable 
requirements  of  §  1.41  through  §  1.52  of 
this  chapter; 

(3)  Contain  specific  allegations  of  fact 
which,  except  for  facts  of  which  official 
notice  may  be  taken,  are  supported  by 
affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof,  and  which 
are  sufficient  to  demonstrate  that  the 
petitioner  (or  respondent)  is  a  party  in 
interest  and  that  a  grant  or  other  FCC 
action  regarding  the  major  filing  would 
be  inconsistent  with  the  public  interest; 


(4)  Be  filed  within  30  days  after  the 
date  of  the  Public  Notice  listing  the 
major  filing;  and. 

(5)  Contain  a  certificate  of  service 
showing  that  a  copy  has  been  mailed  to 
the  applicant  no  later  than  the  date  of 
filing  with  the  FCC. 

(b)  Expansion.  Petitions  to  deny  a 
major  amendment  to  an  application  may 
raise  only  matters  directly  related  to  the 
major  amendment  that  could  not  have 
been  raised  in  connection  with  the 
application  as  originally  filed.  This 
paragraph  does  not  apply  to  petitioners 
who  gain  standing  because  of  the  major 
amendment. 

(c)  Dismissal.  The  FCC  may,  by  letter, 
dismiss  any  petition  to  deny  a  major 
filing  if  the  petition  does  not  comply 
with  the  requirements  of  this  section,  if 
the  issues  raised  become  moot,  or  if  the 
petitioner  or  his/her  attorney  fails  to 
appear  at  a  settlement  conference 
pursuant  to  §  22.135.  The  reason(s)  for 
the  dismissal  are  stated  in  the  letter. 
When  a  petition  to  deny  is  dismissed, 
any  related  responsive  pleadings  are 
also  dismissed. 

§  22.131    Mutually  exclusive  applications. 

Two  or  more  pending  applications  are 
mutually  exclusive  if  the  grant  of  one 
application  would  effectively  preclude 
the  grant  of  one  or  more  of  the  others 
under  the  rules  governing  the  Public 
Mobile  service  involved. 

(a)  Procedures.  Procedures  for 
disposing  of  mutually  exclusive 
applications  are  prescribed  in  the 
subparts  of  this  part  governing  the 
individual  Public  Mobile  Services  and 
in  part  1  of  this  chapter.  The  FCC  may 
first  dismiss  any  applications  that  are 
untimely  filed  or  otherwise  subject  to 
dismissal  under  §22.128.  If  any 
remaining  applications  continue  to  be 
mutually  exclusive,  the  FCC  may  grant 
one  of  the  mutually  extlusive 
applications  and  dismiss  the  rest 
pursuant  to  §  22.128.  In  selecting  the 
application  to  grant,  the  FCC  may  use 
competitive  bidding,  random  selection 
processes  or  comparative  hearings, 
depending  on  the  nature  of  the  mutually 
exclusive  applications  involved. 

(b)  Separate  applications.  Applicants 
that  file  an  application,  knowing  that  it 
will  be  mutually  exclusive  with  one  or 
more  applications,  should  not  include 
in  the  mutually  exclusive  application  a 
request  fpr  other  channels  of  facilities 
that  would  not,  by  themselves,  render 
the  application  mutually  exclusive  with 
those  other  applications.  Instead,  the 
request  for  such  other  channels  or 
facilities  should  be  filed  in  a  separate 
application. 


§  22.1 32    Grant  of  applications. 

Applications  for  authorization  may  be 
granted  thirty  days  after  the  issuance 
date  of  a  Public  Notice  listing  an 
application  or  the  latest  filed  major 
amendment  thereto  as  acceptable  for 
filing. 

(a)  Criteria  for  grants.  The  FCC  grants 
applications  without  a  hearing  if,  after 
examination  of  the  application  and 
consideration  of  any  petitions  or  other 
pleadings  and  of  such  other  matters  as 
it  may  officially  notice,  the  FCC  finds 
that: 

(1)  A  grant  will  serve  the  public 
interest,  convenience,  and  necessity; 

(2)  There  are  no  substantial  and 
material  questions  of  fact  presented; 

(3)  The  applicant  is  eligible  and 
qualified  under  applicable  FCC 
regulations  and  policies; 

(4)  The  application  is  acceptable  for 
filing,  and  complies  with  the  FCC  rules 
and  other  applicable  requirements; 

(5)  The  application  has  not  been 
designated  for  a  hearing  after  being 
selected  in  a  random  selection  process; 

(6)  There  are  no  applications  entitled 
to  comparative  consideration  with  the 
application  being  granted;  and 

(7)  Operation  of  the  proposed  station 
would  not  cause  interference  to  any 
authorized  station(s). 

(b)  Grant  of  petitioned  applications. 
The  FCC  may  grant,  without  a  formal 
hearing,  applications  against  which 
petitions  to  deny  has  been  filed.  If  any 
petition(s)  to  deny  are  pending  (i.e.  have 
not  been  dismissed  pursuant  to 

§  22.130(c)  or  withdrawn  by  the 
petitioner)  when  an  application  is 
granted,  the  FCC  denies  the  petition(s) 
and  issues  a  concise  statement  of  the 
reason(s)  for  the  denial,  disposing  of  all 
substantive  issues  raised  in  the 
petitions. 

(c)  Partial  and  conditional  grants.  The 
FCC  may  grant  applications  in  part, 
and/or  subject  to  conditions  other  than 
those  normally  applied  to 
authorizations  of  the  same  type.  When 
the  FCC  does  this,  it  will  inform  the 
applicant  of  the  reasons  therefor.  Such 
partial  or  conditional  grants  are  final 
unless  the  FCC  revises  its  action  in 
response  to  a  petition  for 
reconsideration.  Such  petitions  for 
reconsideration  must  be  filed  by  the 
applicant  within  thirty  days  after  the 
date  of  the  letter  or  order  stating  the 
reasons  for  the  partial  or  conditional 
grant,  and  must  reject  the  partial  or 
conditional  grant  and  return  the 
instrument  of  authorization. 

(d)  Designation  for  hearing.  The  FCC 
may  designate  applications  for  a 
hearing,  specifying  with  particularity 
the  matters  in  issue,  if.  after 
consideration  of  the  application,  any 
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petitions  or  other  pleadings,  and  other 
matters  which  it  may  officially  notice, 
the  FCC  is  unable  to  make  one  or  more 
of  the  findings  listed  in  paragraph  (a)  of 
this  section.  The  FCC  may  grant,  deny 
or  take  other  action  with  respect  to 
applications  designated  for  a  hearing. 

§  22. 1 35    Settlement  contarene*. 

Parties  are  encouraged  to  use 
alternative  dispute  resolution 
procedures  to  settle  disputes  (see 
subpart  E  of  part  1  of  this  chapter).  In 
any  contested  proceeding,  the  FCC,  in 
its  discretion,  may  direct  the  parties  or 
their  attorneys  to  appear  before  it  for  a 
conference.  * 

(a)  The  purposes  of  such  conferences 
are: 

(1)  To  obtain  admissions  of  fact  or 
stipulations  betwreen  the  parties  as  to 
any  or  all  of  the  matters  in  controversy; 

(2)  To  consider  the  necessity  for  or 
desirability  of  amendments  to  the 
pleadings,  or  of  additional  pleadings  or 
evidentiary  submissions; 

(3)  To  consider  simplification  or 
narrowing  of  the  issues; 

(4)  To  encourage  settlement  of  the 
matters  in  controversy  by  agreement 
between  the  parties:  and 

(5)  To  consider  other  matters  that  may 
aid  in  the  resolution  of  the  contested 
proceeding. 

(b)  Conferences  are  scheduled  by  the 
FCC  at  a  time  and  place  it  may 
designate,  to  be  conducted  in  person  or 
by  telephone  conference  call. 

(c)  The  failure  of  any  party  or 
attorney,  following  reasonable  notice,  to 
appear  at  a  scheduled  conference  will 
be  deemed  a  failure  to  prosecnjte, 
subjecting  that  party's  application  or 
petition  to  dismissal  by  the  FCC 
pursuant  to  §  22.128(c)  or  §  22.130(c). 

§  22.137    Assignment  of  authorization; 
transfer  of  control. 

Authorizations  in  the  Public  Mobile 
Services  may  be  assigned  by  the 
licensee  to  another  party,  voluntarily  or 
involunlarily,  directly  or  indirectly,  or 
by  transfer  of  control  of  a  licensee 
holding  such  authorizations,  only  upon 
approval  by  the  FCC.  The  assignee  is 
responsible  for  ascertaining  that  the 
station  facilities  are  and  will  remain  in 
compliance  with  the  terms  and 
conditions  of  the  authorization  to  be 
assigned. 

(a)  Application  required.  The  assignor 
or  transferor  must  file  an  application  for 
approval  of  assignment  or  transfer  of 
control  (FCC  Form  490).  In  the  case  of 
involuntary  assignment,  such 
application  must  be  filed  no  later  than 
30  days  after  the  event  causing  the 
assignment.  The  assignee  or  transferee 
mpst  file  a  report  qualifying  it  as  a 


common  carrier  (FCC  Form  430)  unless 
a  current  report  is  already  on  file  with 
the  FCC. 

(b)  Notification  of  completion. 
Assignments  and  transfers  of  control 
must  be  completed  within  60  days  of 
FCC  approval.  The  assignee  or 
transferee  must  notify  the  FCC  by  letter 
of  the  date  of  completion  of  the 
assignment  or  transfer  of  control.  If  an 
assigiunent  or  transfer  of  control  is  not 
completed  within  this  time,  the  assignor 
or  transferor  must  so  notify  the  FCC  by 
letter,  and  the  assignee  or  transferee 
must  submit  the  authorization(s)  to  the 
FCC  for  cancellation  or  request  an 
extension  of  time  to  complete  the 
assignment  or  transfer  of  control.  If  the 
assignment  or  transfer  of  control  is  not 
completed,  the  authorization(s]  remain 
with  the  assignor  or  transferor. 

(c)  Partial  assignment  of 
authorization.  If  the  authorization  for 
some,  but  not  all,  of  the  facilities  of  a 
Public  Mobile  Services  station  is 
assigned  to  another  party,  voluntarily  or 
involuntarily,  such  action  is  a  partial 
assignment  of  authorization. 

(1)  To  request  FCC  approval  of  a 
partial  assignment  of  authorization,  the 
following  must  be  filed  in  addition  to 
the  forms  required  by  paragraph  (a)  of 
this  section: 

(i)  The  as.signor  must  notify  the  FCC 
(FCC  Form  489)  of  the  facilities  to  be 
deleted  ft-om  its  authorization  upon 
completion  of  the  assignment. 

(ii)  The  assignee  must  apply  for 
authority  (FCC  Form  401)  to  operate  a 
new  station  including  the  facilities  for 
which  authorization  is  assigned,  or  to 
modify  the  assignee's  existing  station  to 
include  the  facilities  for  which 
authorization  was  assigned. 

(2)  Partial  assignments  must  be 
completed  within  60  days  of  FCC 
approval.  If  an  approved  partial 
assignment  is  not  completed  within  this 
time,  the  assignor  must  notify  the  FCC 
(FCC  Form  489),  and  the  assignee  must 
submit  the  authorization(s)  to  the  FCC 
for  cancellation  or  request  ?n  extension 
of  time  to  complete  the  assignment.  If 
the  assignment  is  not  completed,  the 
authorization(s)  remain  with  the 
assignor. 

(d)  Limitations.  The  FCC  may  deny 
applications  for  assignment  of 
authorization  or  consent  to  transfer  of 
control  if: 

(1)  The  FCC  is  unable  to  make  the 
findings  contained  in  §  22.132(a)  with 
respect  to  both  parties  to  the  assignment 
or  transfer; 

(2)  The  authorization  was  obtained  for 
the  principal  purpose  of  speculation  or 
profitable  resale,  rather  than  provision 
of  common  carrier  telecommunication 
services  to  the  public;  or. 


(3)  The  authorization  is  for  a 
commercial  aviation  system  in  the  Air- 
ground  Radiotelephone  Service  or  an 
un.served  area  cellular  system  in  the 
Cellular  Radiotelephone  Service  and  the 
system  has  not  been  constructed  or 
operated,  or  has  been  operated  for  less 
than  one  year. 

(i)  Licensees  must  not  eater  into 
agreements  (e.g.  option  agreements  or 
management  contracts)  to  assign 
authorizations  before  or  during  the  first 
year  of  operation,  even  if  the  assigiuiHjnt 
is  to  take  place  after  the  first  year  of 
operation. 

(ii)  Notwithstanding  the  introdu«.J-ory 
texts  of  paragraphs  (d)  and  (dK3)  of  this 
section,  the  FCC  may  grant  applicatioes 
for  pro  forma  assignments  during  tlie 
first  year  of  operation. 

§22.139    Trafficking. 

Carriers  must  not  obtain  or  attempt  to 
obtain  an  authorization  in  the  Public 
Mobile  services  for  the  principal 
purpose  of  speculation  or  profitable 
resale  of  the  authorization,  but  rather  for 
the  provision  of  common  carrier 
telecommunication  services  to  the 
public. 

(a)  Applications  for  approval  of 
assignment  of  authorization  may  be 
reviewed  by  the  FCC  to  determine  if  the 
circumstances  indicate  trafficking  in 
Public  Mobile  services  authorizations. 

(b)  The  FCC  may  require  submission 
of  an  affirmative,  factual  showing, 
supported  by  affidavit  of  persons  with 
personal  knowledge  thereof,  to 
demonstrate  that  the  assignor  did  not 
acquire  the  authorization  for  the 
principal  purpose  of  speculation  or 
profitable  resale  of  the  authorization. 
This  showing  may  include,  for  example, 
a  demonstration  that  the  proposed 
assignment  is  due  to  changed 
circumstances  (described  in  detail) 
affecting  the  licensee  after  the  grant  of 
the  authorization,  or  that  the  proposed 
assignment  is  incidental  to  a  sale  of 
other  facilities  or  a  merger  of  interests. 

§22.142    Commencement  of  service; 
notification  requirenienL 

Stations  must  begin  providing  serviix 
to  subscribers  no  later  than  the  date  of 
required  commencement  of  service 
specified  on  the  authorization.  If  service 
to  subscribers  has  not  begun  by  the  date 
of  required  commencement  of  service, 
the  authorization  terminates,  in  whole 
or  in  part,  without  action  by  the  FCC. 
pursuant  to  §  21.144.  Additional 
requirements  for  construction  of 
facilities  apply  to  cellular  systems  (see 
§  22.946)  and  commercial  aviation  air- 
ground  systems  (see  §  22.873). 

(a)  Construction  period.  The  period 
between  the  date  of  grant  of  an 
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authorization  and  the  date  of  required 
commencement  of  service  is  referred  to 
as  the  construction  period.  The  terms  of 
construction  periods  are  given  in  the 
subparts  of  this  part  governing  each 
Public  Mobile  Service. 

(b)  NotifitJtion  requirement. 
Licensees  must  notify  the  FCC  (FCC 
Form  489)  of  commencement  of  service 
to  subscribers.  The  notification  must  be 
mailed  or  delivered  to  the  filing  place 
(see  §  22.106)  no  later  than  15  days  after 
service  begins. 

(1)  The  notification  must  state 
whether  the  station  was  constructed 
exactly  as  authorized  or  with  minor 
changes. 

(2)  If  service  to  subscribers  has  begun 
using  some,  but  not  all,  of  the 
authorized  transmitters,  the  notification 
must  show  to  which  specific 
transmitters  it  applies.  Additional 
notifications  must  be  filed  if  and  when 
other  transmitters  commence  providing 
service  to  subscribers.  If  the  licensee  no 
longer  intends  to  construct  and/or 
operate  the  remaining  authorized 
transmitters,  the  notification  should  so 
state. 

(3)  This  section  does  not  require 
licensees  to  notify  the  FCC  of  facilities 
added  or  modified  pursuant  to  the 
provisions  of  §§  22.163  and  22.165.  It 
applies  only  to  facilities  specifically 
listed  in  authorizations  for  which  a 
construction  period  is  provided. 

(c)  Requests  for  extension.  Before  the 
date  of  required  commencement  of 
service,  licensees  may  file  an 
application  (FCC  Form  401)  requesting 
an  extension  of  the  construction  period. 

(1)  The  FCC  may  grant  applications 
for  extension  of  the  construction  period 
if  the  licensee  shows  that  failure  to 
commence  providing  service  to 
subscribers  is  due  to  causes  beyond  its 
control. 

(2)  The  FCC  does  not  grant 
applications  for  extension  of  the 
construction  period  if  failure  to 
commence  providing  service  to 
subscribers  is  due  to  delays  caused  by 
lack  of  financing,  failure  to  obtain  an 
antenna  site,  or  failure  to  order 
equipment  in  a  timely  manner.  If  the 
licensee  orders  equipment  within  90 
days  of  authorization  grant,  a 
presumption  of  diligence  is  created. 

(3)  The  FCC  does  not  grant 
applications  for  extension  of  the 
construction  period  if  the  licensee  fails 
to  commence  providing  service  to 
subscribers  because  it  intends  to  assign 
the  authorization.  The  FCC  does  not 
grant  applications  for  extension  of  the 
construction  period  solely  to  allow  an 
assignee  to  complete  facilities  the 
assignor  failed  to  construct. 


(d)  Automatic  extension  for 
relocation.  If,  prior  to  the  end  of  the 
construction  period,  a  licensee  files  an 
application  (FCC  Form  401)  to  relocate 
a  transmitter  because  of  involuntary  loss 
of  the  proposed  site  or  for  other  reasons 
due  to  causes  beyond  the  licensee's 
control,  the  construction  period  is 
automatically  extended  pending 
disposition  of  that  application. 

(1)  Extension  of  the  construction 
period  for  one  transmitter  under  this 
paragraph  does  not  extend  the 
construction  period  for  other  transmitter 
under  the  same  authorization  that  are 
not  to  be  relocated. 

(2)  The  filing  of  applications  for 
modifications  other  than  involuntary 
relocation  does  not  automatically 
extend  the  construction  period. 

§  22.143    Construction  prior  to  grant  of 
application. 

Applicants  may  construct  facilities  in 
the  Public  Mobile  services  prior  to  grant 
of  their  applications,  subject  to  the 
provisions  of  this  section,  but  must  not 
operate  such  facilities  until  the  FCC 
grants  an  authorization.  If  the 
conditions  stated  in  this  section  are  not 
met,  applicants  must  not  begin  to 
construct  facilities  in  the  Public  Mobile 
Services. 

(a)  When  applicants  may  begin 
construction.  An  applicant  may  begin 
construction  of  a  facility  35  days  after 
the  date  of  the  Public  Notice  listing  the 
application  for  that  facility  as  acceptable 
for  tiling,  except  that  an  applicant 
whose  application  to  operate  a  new 
cellular  system  was  selected  in  a 
random  selection  process  may  begin 
construction  of  that  new  cellular  system 
35  days  after  the  date  of  the  Public 
Notice  listing  it  as  the  tentative  selectee. 

(b)  Notification  to  stop.  If  the  FCC  for 
any  reason  determines  that  construction 
should  not  be  started  or  should  be 
stopped  while  an  application  is 
pending,  and  so  notifies  the  applicant, 
orally  (followed  by  written 
confirmation)  or  in  writing,  the 
applicant  must  not  begin  construction 
or,  if  construction  has  begun,  must  stop 
construction  immediately. 

(c)  Assumption  of  risk.  Applicants 
that  begin  construction  pursuant  to  this 
section  before  receiving  an 
authorization  do  so  at  their  own  risk 
and  have  no  recourse  against  the  United 
States  for  any  losses  resulting  from: 

(1)  Applications  that  are  not  granted; 

(2)  Errors  or  delays  in  issuing  Public 
Notices; 

(3)  Having  to  alter,  relocate  or 
dismantle  the  facility;  or 

(4)  Incurring  whatever  costs  may  be 
necessary  to  bring  the  facility  into 


compliance  with  applicable  laws,  or 
FCC  rules  and  orders. 

(d)  Conditions.  Except  as  indicated, 
all  pre-grant  construction  is  subject  to 
the  following  conditions: 

(1)  The  application  is  not  mutually 
exclusive  with  any  other  application, 
except  for  successful  bidders  and 
tentative  selectees  in  the  Cellular 
Radiotelephone  Service; 

(2)  No  petitions  to  deny  the 
application  have  been  filed; 

(3)  The  application  does  not  include 
a  request  for  a  waiver  of  one  or  more 
FCC  rules; 

(4)  For  any  construction  or  alteration 
that  would  exceed  thft  requirements  of 
§  1 7.7  of  this  chapter,  the  licensee  has 
notified  the  appropriate  Regional  Office 
of  the  Federal  Aviation  Administration 
(FAA  Form  7460-1),  filed  a  request  for 
antenna  height  clearance  and 
obstruction  marking  and  lighting 
specifications  (FCC  Form  854)  with  the 
FCC.  PRB.  Support  Services  Branch, 
Gettysburg,  PA  17325; 

(5)  The  applicant  has  indicated  in  the 
application  that  the  proposed  facility 
would  not  have  a  significant 
environmental  effect,  in  accordance 
with  §§1.1301  through  1.1319  of  this 
chapter;  and, 

(6)  Under  applicable  international 
agreements  and  rules  in  this  part, 
individual  coordination  of  the  proposed 
channel  assignment (s)  with  a  foreign 
administration  is  not  required. 

§  22.1 44    Termination  of  auttiorizations. 

Authorizations  in  the  Public  Mobile 
Services  remain  valid  until  terminated 
in  accordance  with  this  section,  except 
that  the  FCC  may  revoke  an 
authorization  pursuant  to  section  312  of 
the  Communications  Act  of  1934,  as 
amended  (47  U.S.C.  312). 

(a)  Expiration.  Authorizations 
automatically  terminate,  without 
specific  FCC  action,  on  the  expiration 
date  specified  therein,  unless  a  timely 
application  for  renewal  is  filed  (see 
§22.145).  No  authorization  grarted 
under  the  provisions  of  this  part  .shall  be 
for  a  longer  term  than  ten  years.  See  47 
U.S.C.  307(c). 

(b)  Failure  to  commence  providing 
service  to  subscribers.  Authorizations 
automatically  terminate,  in  whole  or  in 
part,  without  specific  FCC  action,  on  the 
date  of  required  commencement  of 
service,  if  service  to  subscribers  is  not 
commenced  by  that  date  (see  §  22.142), 
except  as  provided  in  paragraph  (b)(1)  of 
this  section. 

(1)  Authorizations  do  not  terminate 
while  a  timely  filed  application  for 
extension  of  the  construction  period  is 
pending  (see  §  22.142(c)). 
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(2)  If  a  timely  filed  application  for 
extension  of  the  construction  period  is 
dismissed  or  denied,  the  authorization 
automatically  terminates,  in  whole  or  in 
part,  without  specific  FCC  action,  on  the 
day  after  the  applicant  or  the  applicant's 
attorney  is  notified  of  the  FCC's  action 
dismissing  or  denying  the  application 
for  extension  of  the  construction  period. 

(c)  Service  discontinued. 
Authorizations  automatically  terminate, 
without  specific  FCC  action,  if  service  is 
permanently  discontinued  as  provided 
in  §22.317. 

(d)  STAs.  Special  Temporary 
Authorizations  (STAs)  automatically 
terminate,  without  specific  FCC  action, 
at  the  end  of  the  period  specified 
therein,  except  as  provided  in  paragraph 
(d)(1)  of  this  section,  or  upon  failure  to 
comply  with  the  terms  and  conditions 
therein. 

(1)  STAs  do  not  terminate  while  a 
timely  filed  request  for  an  extension  of 
the  STA  term,  in  accordance  with 
§22.125(b),  is  pending. 

(2)  If  a  timely  filed  request  for 
extension  of  the  STA  term  is  dismissed 
or  denied,  the  STA  automatically 
temiinates.  without  specific  FCC  action, 
on  the  day  after  the  applicant  or  the 
applicant's  attorney  is  notified  of  the 
FCC's  action  dismissing  or  denying  the 
request  for  extension. 

(e)  Cancellation.  Authorizations 
submitted  by  licensees  for  cancellation 
terminate  when  the  FCC  gives  Public 
Notice  of  such  action. 

§22.145    Renewal  application  procedures. 
Applications  for  renewal  (FCC  Form 
405)  of  expiring  authorizations  must  be 
filed  by  the  licensee  prior  to.  but  no 
earlier  than  30  days  before,  the 
expiration  date  of  the  authorization.  A 
separate  application  is  required  for  each 
authorization  (call  sign).  Competing 
apphcations  from  parties  wishing  to 
challenge  the  renewal  must  be  filed 
during  the  same  30  day  period. 
Additional  renewal  requirements 
applicable  only  to  specific  Public 
Mobile  Services  are  set  forth  in  the 
subparts  governing  those  services. 

§22.150    Standard  pre-flling  technical 
coordination  procedure. 

For  operations  on  certain  channels  in 
the  Public  Mobile  Ser\'ices,  carriers 
must  attempt  to  coordinate  the  proposed 
use  of  spectrum  with  other  spectrum 
users  prior  to  filing  an  application  for 
authority  to  operate  a  station.  Rules 
requiring  this  procedure  for  specific 
channels  and  types  of  stations  are 
contained  in  the  subparts  governing  the 
individual  Public  Mobile  Services. 

(a)  Coordination  comprises  two 
steps — notification  and  response.  Each 


IMI 


step  may  be  accomplished  orally  or  in 
writing. 

(b)  Notification  must  include  relevant 
technical  details  of  the  proposal.  At 
minimum,  this  should  include  the 
following: 

(1)  Geographical  coordinates  of  the 
antenna  site(s). 

(2)  Transmitting  and  receiving 
channels  to  be  added  or  changed. 

(3)  Transmitting  power,  emission  type 
and  polarization. 

(4)  Transmitting  antenna  pattern  and 
maximum  gain. 

(5)  Transmitting  antenna  height  above 
ground  level. 

(c)  Applicants  and  licensees  receiving 
notification  must  respond  promptly, 
even  if  no  channel  usage  conflicts  are 
anticipated.  If  any  notified  party  fails  to 
respond  within  30  days,  the  applicant 
may  file  the  application  without  a 
response  from  that  party. 

(d)  The  30-day  period  begins  on  the 
date  of  receipt  of  the  notification  by  the 
party  being  notified.  If  the  notification 
is  by  mail,  this  date  may  be  ascertained 
by: 

(1)  The  return  receipt  on  certified 
mail, 

(2)  The  enclosure  of  a  card  to  be  dated 
and  returned  by  the  party  being  notified, 
or 

(3)  A  reasonable  e.stimate  of  the  time 
required  for  the  mail  to  reach  its 
destination.  In  this  case,  the  date  when 
the  30-day  period  will  expire  must  be 
stated  in  the  notification. 

(e)  All  channel  usage  conflicts 
discovered  during  the  coordination 
process  should  be  resolved  prior  to 
filing  of  the  application.  If  the  applicant 
is  unable  or  unwilling  to  resolve  a 
particular  conflict,  the  application  may 
be  accepted  for  filing  if  it  contains  a 
statement  describing  the  unresolved 
conflict  and  a  brief  explanation  of  the 
reasons  why  a  resolution  was  not 
achieved. 

(f)  If  a  number  of  changes  in  the 
technical  parameters  of  a  proposed 
facility  become  necessary  during  the 
course  of  the  coordination  process,  an 
attempt  should  be  made  to  minimize  the 
number  of  separate  notifications.  If  the 
changes  are  incorporated  into  a 
completely  revised  notice,  the  items  that 
were  changed  from  the  previous  notice 
should  be  identified. 

(g)  In  situations  where  subsequent 
changes  are  not  numerous  or  complex, 
the  party  receiving  the  changed 
notification  should  make  an  effort  to 
respond  in  less  than  30  days.  If  the 
applicant  believes  a  shorter  response 
time  is  reasonable  and  appropriate,  it 
should  so  indicate  in  the  notice  and 
suggest  a  response  date. 


(h)  If  a  subsequent  change  in  the 
technical  parameters  of  a  proposed 
facility  could  not  affect  the  facilities  of 
one  or  more  of  the  parties  that  received 
an  initial  notification,  the  applicant  is 
not  required  to  coordinate  that  change 
with  these  parties.  However,  these 
parties  must  be  advised  of  the  change 
and  of  the  opinion  that  coordination  is 
not  required. 

§  22.1 57    Distance  computation. 

The  method  given  in  this  section  must 
be  used  to  compute  the  distance 
between  any  two  locations,  except  that, 
for  computation  of  distance  involving 
stations  in  Canada  and  Mexico,  methods 
for  distance  computo'ion  specified  in 
the  applicable  international  agreement, 
if  any.  must  be  used  instead.  The 
method  set  forth  in  this  paragraph  is 
considered  to  be  sufficiently  accurate 
for  distances  not  exceeding  475  km  (295 
miles). 

(a)  Convert  the  latitudes  and 
longitudes  of  each  reference  point  from 
degree-minute-second  format  to  degree- 
decimal  format  by  dividing  minutes  by 
60  and  seconds  by  3600,  then  adding 
the  results  to  degrees. 


LATXjd=DD-f- 


LONX^„=DDD- 


MM       SS 

60      3600 
MM       SS 


60      36(X) 

(b)  Calculate  the  mean  geodetic 
latitude  between  the  two  reference 
points  by  averaging  the  two  latitudes: 

j^^^^LATl^^+LAT2^ 


(c)  Calculate  the  :.  mber  of  kilometers 
per  degree  latitude  difference  for  the 
mean  geodetic  latitude  calculated  in 
paragraph  (b)  of  this  section  as  follows: 

KPD,^,  =  1 1 1.13209-0.56605  cos  2ML 

+  0.00 1 20  cos  4ML 

(d)  Calculate  the  numl)er  of  kilometers 
per  degree  of  longitude  difference  for 
the  mean  geodetic  latitude  calculated  in 
paragraph  (b)  of  this  section  as  follows: 

KPD,„„=  111.41513  cos  ML 

-0.09455  cos  3ML 

+  0.00012  cos  5ML 

(e)  Calculate  the  North-South  distance 
in  kilometers  as  follows: 

NS  =  KPD,,,x(LATlj^-LAT2jj) 

(f)  Calculate  the  East-West  distartA;  in 
kilometers  as  follows: 
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nw  =  KPDfc^  x(LONl^  -L0N2^) 

(g)  Cakulate  the  distance  between  the 
locations  by  taking  the  square  root  of  the 
sum  of  the  squares  of  the  East- West  and 
North-South  distances: 


§22.161 
ASSB. 


Application  requirements  for 


DIST  =  VNSViw^ 

(h)  Terms  used  in  this  section  are 
defined  as  follows: 

(1)  LATldd  and  LONlj^  are  the 
coordinates  of  the  first  location  in 
d^ree-decimal  format. 

(2)  LAT2dd  and  L0N2m  are  the 
coordinates  of  the  second  location  in 
degree-decimal  format. 

(3)  ML  is  the  mean  geodetic  latitude 
in  degree-decimal  format. 

(4)  KPDia  is  the  number  of  kilometers 
per  degree  of  latitude  at  a  given  mean 
geodetic  latitude. 

(5)  KPDion  is  the  number  of  kilometers 
per  degree  of  longitude  at  a  given  mean 
geodetic  latitude. 

(6)  NS  is  the  North-South  distance  in 
kilometers. 

(7)  DIST  is  the  distance  between  the 
two  locations,  in  kilometers. 

§  22. 1 59    Computation  of  average  terrain 
elevation. 

Average  terrain  elevation  must  be 
calculated  by  computer  using  elevations 
from  a  30  second  point  or  better 
topographic  data  file.  The  file  must  be 
identified.  If  a  30  second  point  data  file 
is  used,  the  elevation  data  must  be 
processed  for  intermediate  points  using 
interpolation  techniques;  otherwise,  the 
nearest  point  may  be  used.  In  cases  of 
dispute,  average  terrain  elevation 
determinations  can  also  be  done 
manually,  if  the  results  differ 
significantly  from  the  computer  derived 
averages. 

(a)  Radial  average  terrain  elevation  is 
calculated  as  the  average  of  the 
elevation  along  a  straight  line  path  from 
3  to  16  kilometers  (2  and  10  miles) 
extending  radially  from  the  antenna  site. 
If  a  portion  of  the  radial  path  extends 
over  foreign  territory  or  water,  such 
portion  must  not  be  included  in  the 
computation  of  average  elevation  unless 
the  radial  path  again  passes  over  United 
States  land  between  16  and  134 
kilometers  (10  and  83  miles)  away  from 
the  station.  At  least  50  evenly  spaced 
data  points  for  each  radial  should  be 
used  in  the  computation. 

(b)  Average  terrain  elevation  is  the 
average  of  the  eight  radial  average 
terrain  elevations  (for  the  eight  cardinal 
radials). 

(c)  For  locations  in  Dade  and  Broward 
Counties,  Florida,  the  method 
prescribed  above  may  be  used  or 
average  terrain  elevation  may  be 
assumed  to  be  3  meters  (10  feet). 


AppUcations  for  base  stations 
employing  amplitude  compandored 
single  sideband  modulation  (ASSB) 
must  contain  the  following  information: 

(a)  The  application  must  describe 
fully  the  modulation  characteristics, 
emission  and  occupied  bandwidth,  and 
specify  the  center  frequency  of  the 
emission  for  each  channel,  carrier 
frequency,  and  pilot  channels,  if  any. 
The  emission  must  fall  completely 
within  a  channel  assignable  for  two-way 
operation  in  the  Paging  and 
Radiotelephone  Service,  Rural 
Radiotelephone  Service  or  Offshore 
Radiotelephone  Service. 

(b)  The  application  must  contain 
interference  .studies  between  stations 
within  an  authorized  bandwidth, 
whether  FM-to-ASSB,  ASSB-to-FM,  or 
ASSB-to-ASSB  in  accordance  with  the 
following:  For  ASSB  stations,  the 
transmitter  nearest  to  the  protected 
station  must  be  used.  The  effective 
radiated  power  in  the  direction  of  the 
protected  station  must  be  the  sum  of  tlje 
peak  effective  radiated  power  of  all 
transmitters  in  the  group,  in  the 
direction  of  the  protected  station.  The 
antenna  center  of  radiation  height  above 
average  terrain  must  be  the  highest 
antenna  center  of  radiation  height  of  any 
transmitter  in  the  group  in  the  direction 
of  the  protected  station.  The  channel  of 
the  group  is  assumed  to  be  the  same  as 
that  of  the  protected  station  (co- 
channel),  and  studies  must  be  made  in 
accordance  with  §  22.567. 

§  22. 1 63    Minor  modifications  to  existing 
stations. 

Licensees  may  make  modifications  to 
existing  stations  without  obtaining  prior 
Commission  approval  provided: 

(a)  Clarification  as  minor.  The 
modificafions  must  be  minor. 
Modifications  to  a  station  are  minor  if 
an  application  filed  solely  for  the 
purpose  of  obtaining  authorization  for 
such  modifications  would  not  be 
classified  as  major  in  accordance  with 
§22.123. 

(b)  International  coordination.  The 
modifications  are  limited  to  those  for 
which  individual  coordination  of  the 
channel  assignment(s)  with  a  foreign 
administration,  under  applicable 
international  agreements  and  rules  in 
this  part,  is  not  required. 

(c)  Antenna  structure  clearance 
required.  For  any  construction  or 
alteration  that  would  exceed  the 
requirements  of  §17.7  of  this  chapter, 
licensees  must  notify  the  appropriate 
Regional  Office  of  the  Federal  Aviation 
Adniini-stration  (FAA  Form  7460-1)  and 
file  a  request  for  antenna  height 


clearance  and  obstruction  marking  and 
lighting  specifications  (FCC  Form  854) 
with  the  FCC,  PRB,  Support  Services 
Branch,  Gettysburg,  PA  17325. 

(d)  Provision  of  information  upon 
request.  Licensees  must  supply 
administrative  or  technical  information 
concerning  the  modified  facilities  upon 
request  by  the  FCC  At  the  time 
modifications  are  made  pursuant  to  this 
section,  licensees  must  make  a  record  of 
the  pertinent  technical  and 
admini.strative  information  so  that  such 
information  is  readily  available.  See 
§22.303. 

(e)  Notification  required  for 
modifications  affecting  CGSA.  Licensees 
in  the  Cellular  Radiotelephone  Service 
must  notify  the  FCC  (FCC  Form  489)  of 
any  modifications  made  under  this 
section  that  cause  a  change  in  the 
Cellular  Geographic  Service  Area 
boundary  (including  the  removal  of  a 
transmitter  or  transmitters).  The 
notification  must  include  full  size  and 
reduced  maps,  and  supporting 
engineering,  as  described  in 

§  22.953(a)(5)  (i)  through  (iii).  If  the 
modification  involves  a  contract  service 
area  boundary  (SAB)  extension  (see 
§  22.912).  the  notification  must  include 
a  statement  as  to  whether  the  five  year 
build-out  period  for  the  system  on  the 
relevant  channel  block  in  the  market 
into  which  the  SAB  extends  has 
elapsed,  and  whether  the  SAB  extends 
into  any  unserved  area  in  that  market. 
The  notification  must  be  mailed  or 
delivered  to  the  filing  place  (see 
§  22.106)  no  later  than  15  days  after  the 
modification  is  made. 

§  22.165    Additional  transmitters  for 
existing  systems. 

A  licensee  may  operate  additional 
transmitters  at  additional  locations  on 
the  same  channel  or  channel  block  as  its 
existing  system  without  obtaining  prior 
Commission  approval  provided: 

(a)  International  coordination.  The 
locations  and/or  technical  parameters  of 
the  additional  transmitters  are  such  that 
individual  coordination  of  the  channel 
assignment(s)  with  a  foreign 
administration,  under  applicable 
international  agreements  and  rules  in 
this  part,  is  not  required. 

(b)  Antenna  structure  clearance 
required.  For  any  construction  or 
alteration  that  would  exceed  the 
requirements  of  §17.7  of  this  chapter, 
licensees  must  notify  the  appropriate 
Regional  Office  of  the  Federal  Aviation 
Administration  (FAA  Form  7460-1)  and 
file  a  request  for  antenna  height 
clearance  and  obstruction  marking  and 
lighting  specifications  (FCC  Form  854) 
with  the  FCC,  PRB,  Support  Services 
Branch.  Gettysburg,  PA  17325. 
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(c)  Environmental.  The  additional 
transmitters  must  not  have  a  significant 
environmental  effect  as  defined  by 
§§  1.1301  through  1.1319  of  this 
chapter. 

(a)  Paging  and  Radiotelephone 
Service.  The  provisions  in  this 
paragraph  apply  for  stations  in  the 
Paging  and  Radiotelephone  Service. 

(1)  The  service  area  and  interfering 
contours  of  the  additional  transmitter(s) 
must  be  totally  encompassed  by  the 
composite  service  area  contour  and  • 
predicted  interfering  contour, 
respectively,  of  the  existing  station  on 
the  same  channel;  except  that  this 
limitation  does  not  apply  to  nationwide 
network  paging  stations  or  in-building 
radiation  systems. 

(2)  Additional  transmitters  in  the  43 
MHz  frequency  range  operate  under 
developmental  authority,  subject  to  the 
conditions  set  forth  §22.411. 

(3)  The  additional  transmitters  must 
not  operate  on  control  channels  in  the 
72-76  MHz.  470-512  MHz,  928  MHz. 
932  MHz,  941  MHz  or  959  MHz 
frequency  ranges. 

(e)  Cellular  Radiotelephone  Sen'ice. 
During  tlie  five  year  build-out  period, 
the  service  area  boundaries  of  the 
additional  transmitters,  as  calculated  by 
the  method  set  forth  in  §  22.911(a),  must 
remain  within  the  market,  except  that 
the  service  area  boundaries  may  extend 
beyond  the  market  boundary  into  area 
that  is  part  of  the  CGSA  or  is  already 
encompassed  by  the  service  area 
boundaries  of  previously  authorized 
facilities.  After  the  five  year  build-out 
period,  the  service  area  boundaries  of 
the  additional  transmitters,  as 
calculated  by  the  method  set  forth  in 
§  22.911(a),  must  remain  within  the 
CGSA.  Licensees  must  notify  the  FCC 
(FCC  Form  489)  of  any  transmitters 
added  under  this  section  that  cause  a 
change  in  the  CGSA  boundary.  The 
notification  must  include  full  size  and 
reduced  maps,  and  supporting 
engineering,  as  described  in 
§  22.953(a)(5)  (i)  through  (iii).  If  the 
addition  of  transmitters  involves  a 
contract  service  area  boundary  (SAB) 
extension  (see  §22.912),  the  notification 
must  include  a  statement  as  to  whether 
the  five  year  build-out  period  for  the 
system  on  the  relevant  channel  block  in 
the  market  into  which  the  SAB  extends 
has  elapsed,  and  whether  the  SAB 
extends  into  any  unserved  area  in  the 
market.  The  notification  must  be  mailed 
tor  delivered  to  the  filing  place  (see 
§  22.106)  no  later  than  15  days  after  the 
addition  is  made. 

(0  Air-ground  Radiotelephone 
Service.  Ground  stations  may  be  added 
to  Commercial  Aviation  air-ground 
systems  at  previously  established 


ground  station  locations,  pursuant  to 
§  22.859,  subject  to  compliance  with  the 
applicable  technical  rules.  This  section 
does  not  apply  to  General  Aviation  air- 
ground  stations. 

(g)  Rural  Radiotelephone  Service.  A 
"service  area"  and  "interfering 
contours"  must  be  determined  using  the 
same  method  as  for  stations  in  the 
Paging  and  Radiotelephone  Service.  The 
service  area  and  interfering  contours  so 
determined  for  the  additional 
transmitter(s)  must  be  totally 
encompassed  by  the  similarly 
determined  composite  service  area 
contour  and  predicted  interfering 
contour,  respectively,  of  the  existing 
station  on  the  same  channel.  This 
section  does  not  apply  to  Basic 
Exchange  Telecommunications  Radio 
Systems. 

(h)  Offshore  Radiotelephone  Service. 
This  section  does  not  apply  to  stations 
in  the  Offshore  Radiotelephone  Service. 

(i)  Provision  of  information  upon 
request.  Upon  request  by  the  FCC, 
licensees  must  supply  administrative  or 
technical  information  concerning  the 
additional  transmitters.  At  the  time 
transmitters  are  added  pursuant  to  this 
section,  licensees  must  make  a  record  of 
the  pertinent  technical  and 
administrative  information  so  that  such 
information  is  readilv  available.  See 
§22.303. 

§22.169    Intemationai  coordination  of 
channel  assignments. 

Channel  assignments  under  this  part 
are  subject  to  the  applicable  provisions 
and  requirements  of  treaties  and  other 
international  agreements  between  the 
United  States  government  and  the 
governments  of  Canada  and  Mexico. 

Subpart  C — Operational  and  Technical 
Requirements 

Operational  Requirements 

§  22.301    Station  Inspection. 

The  licensee  of  any  station  authorized 
in  the  Public  Mobile  Services  must 
make  the  station  and  station  records 
available  for  inspection  by 
representatives  of  the  FCC  at  any 
reasonable  hour. 

§  22.303    Retention  of  station 
authorizations;  identifying  transmitters. 

The  current  authorization  for  each 
station,  together  with  current 
administrative  and  technical 
information  concerning  modifications  to 
facilities  pursuant  to  §  22.163  and  added 
facilities  pursuant  to  §  22.165  must  be 
retained  as  a  permanent  part  of  the 
station  records.  A  clearly  legible 
photocopy  of  the  authorization  must  be 
available  at  each  regularly  attended 


control  point  of  the  station,  or  in  lieu  of 
this  photocopy,  licensees  may  instead 
make  available  at  each  regularly 
attended  control  point  the  address  or 
location  where  the  licensee's  current 
authorization  and  other  records  may  be 
found.  The  station  call  sign  must  be 
clearly  and  legibly  marked  on  or  near 
every  transmitting  facility,  other  than 
mobile  transmitters,  of  the  station. 

§  22.305    Operator  and  maintenance 
requirements. 

FCC  operator  permits  and  licenses  are 
not  required  to  operate,  repair  or 
maintain  equipment  authorized  in  the 
Public  Mobile  Services.  Station 
licensees  are  responsible  for  the  proper 
operation  and  maintenance  of  their 
stations,  and  for  compliance  with  FCC 
rules. 

§  22.307    Operation  during  emergency. 
Licensees  of  stations  in  the  Public 
Mobile  ser\'ices  may,  during  a  period  of 
emergency  in  which  normal 
communications  facilities  are  disrupted 
as  a  result  of  hurricane,  flood, 
earthquake  or  other  natural  disaster, 
civil  unrest,  widespread  vandalism, 
national  emergencies  or  emergencies 
declared  by  Executive  Order  of  the 
President,  use  their  stations  to 
temporarily  provide  emergency 
communications  services  in  a  manner  or 
configuration  not  normally  allowed  by 
this  part,  provided  that  such  operations 
comply  with  the  provisions  of  this 
section. 

(a)  Technical  limitations.  Public 
Mobile  stations  providing  temporary 
emergency  communications  service 
must  not  transmit: 

(1)  On  channels  other  than  those 
authorized  for  normal  operations. 

(2)  With  power  in  excess  of  that 
authorized  for  normal  operations; 

(3)  Emission  types  other  than  those 
authorized  for  normal  of  !rations. 

(b)  Discontinuance.  Temporary 
emergency  use  of  Public  Mobile  stations 
must  be  discontinued  as  soon  as  normal 
communication  facilities  are  restored. 
The  FCC  may,  at  any  time,  order  the 
discontinuance  of  any  such  emergency 
communication  services. 

§  22.31 3    Station  identification. 

The  licensee  of  each  station  in  the 
Public  Mobile  Services  must  ensure  that 
the  transmissions  of  that  station  are 
identified  in  accordance  with  the 
requirements  of  this  section. 

(a)  Station  identification  is  not 
required  for  transmission  by: 

(1)  Stations  in  the  Cellular 
Radiotelephone  Service; 

(2)  General  aviation  ground  stations  in 
the  Air-ground  Radiotelephone  Serv  ii.e; 
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(3)  Rural  subscriber  stations  Using 
meteor  biust  propagation  mode 
communications  in  the  Rural 
Radiotelephone  Service; 

(4)  Rural  subscriber  stations  using 
Basic  Exchange  Telephone  Radio 
Systems  in  the  Rural  Radiotelephone 
Service. 

(b)  For  all  other  stations  in  the  Public 
Mobile  Services,  station  identification 
must  be  transmitted  at  the  end  of  each 
transmission  or  series  of  transmissions. 
During  prolonged  or  continuous  series 
of  transmissions,  station  identification 
must  be  transmitted  at  periodic  intervals 
not  to  exceed  thirty  minutes;  however, 
transmission  of  such  periodic  station 
identiHcation  may  be  temporarily 
delayed  to  avoid  interrupting  the 
continuity  of  any  public  communication 
in  progress,  provided  that  station 
identification  is  transmitted  at  the 
conclusion  of  that  public 
communication. 

(c)  Station  identification  must  be 
transmitted  by  telephone  using  the 
English  language  or  by  telegraphy  using 
the  international  Morse  code,  and  in  a 
form  that  can  be  received  using 
equipment  appropriate  for  the 
modulation  type  employed,  and 
understood  without  the  use  of 
unscrambling  devices.  Station 
identification  comprises  transmission  of 
the  call  sign  assigned  by  the  FCC  to  the 
station,  however,  the  following  may  be 
used  in  lieu  of  the  call  sign: 

(1)  For  transmissions  from  subscriber 
operated  transmitters,  the  telephone 
number  or  other  designation  assigned  by 
the  carrier,  provided  that  a  written 
record  of  such  designations  is 
maintained  by  the  carrier; 

(2)  For  general  aviation  airborne 
mobile  stations  in  the  Air-ground 
Radiotelephone  Service,  the  official 
FAA  registration  number  of  the  aircraft; 

(3)  For  stations  in  the  Paging  and 
Radiotelephone  Service,  a  call  sign 
assigned  to  another  station  within  the 
same  system. 

§  22.31 5    Duty  to  respond  to  official 
communications. 

Licensees  in  the  Public  Mobile 
services  must  respond  to  official 
communications  from  the  FCC  with 
reasonable  dispatch  and  according  to 
the  tenor  of  the  communication.  Failure 
to  do  so  may  be  considered  by  the  FCC 
to  reflect  adversely  on  a  carrier's 
qualifications  to  hold  FCC 
authorizations,  and  may  also  create 
liabilities  for  other  sanctions. 

(a)  Any  person  receiving  official 
notice  of  an  apparent  or  actual  violation 
of  a  federal  statute,  international 
.'igreement.  Executive  Order,  or 
Migulation  pertaining  to 


communications  shall  respond  in 
writing  within  10  days  to  the  office  of 
the  FCC  originating  the  notice.  If  a 
response  can  not  be  sent  within  10  days, 
an  acknowledgement  shall  be  sent, 
followed  by  a  response  as  soon  as 
possible  explaining  the  reason  for  the 
delay. 

(b)  Responses  to  official 
communications  must  be  complete  and 
self-contained  without  reference  to 
other  communications  unless  copies  of 
such  other  communications  are  attached 
to  the  response. 

§  22.317    Discontinuance  of  station 
operation. 

If  the  operation  of  a  Public  Mobile 
Services  station  is  permanently 
discontinued,  the  licensee  shall  send 
the  authorization  for  cancellation  to: 
Mobile  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission, 
Washington  DC  20554.  For  purposes  of 
this  section,  any  station  that  has  not 
provided  service  to  subscribers  for  90 
continuous  days  is  considered  to  have 
been  permanently  discontinued,  unless 
the  applicant  notified  the  FCC  otherwise 
prior  to  the  end  of  the  90  day  period  and 
provided  a  date  on  which  operation  will 
resume,  which  date  must  not  be  in 
excess  of  30  additional  days. 

§  22.321    Equal  employment  opportunities. 

Public  Mobile  Services  licensees  shall 
afford  equal  opportunity  in  employment 
to  all  qualified  persons,  and  personnel 
must  not  be  discriminated  against  in 
employment  because  of  sex,  race,  color, 
religion,  or  national  origin. 

(a)  Eqiia!  employinent  opportunity 
program.  Each  licensee  shall  establish, 
maintain,  and  carry  out  a  positive 
continuing  program  of  specific  practices 
designed  to  assure  equal  opportunity  in 
every  aspect  of  employment  policy  and 
practice. 

(1)  Under  the  terms  of  its  program, 
earii  licensee  shall: 

(i)  Define  the  responsibility  of  each 
level  of  management  to  insure  a  positive 
application  and  vigorous  enforcement  of 
the  policy  of  equal  opportunity,  and 
establish  a  procedure  to  review  and 
control  managerial  and  supervisory 
performance. 

(ii)  Inform  its  employees  and 
recognized  employee  organizations  of 
the  positive  equal  employment 
opportunity  policy  and  program  and 
enlist  their  cooperation. 

(iii)  Communicate  its  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to 
sources  of  qualified  applicants  without 
regard  to  sex,  race,  color,  religion  or 
national  origin,  and  solicit  their 


recruitment  assistance  on  a  continuing 
basis. 

(iv)  Conduct  a  continuing  campaign  to 
exclude  every  form  of  prejudice  or 
discrimination  based  upon  sex.  race, 
color,  religion,  or  national  origin,  from 
the  licensee's  personnel  policies  and 
practices  and  working  conditions. 

(v)  Conduct  a  continuing  review  of  job 
structure  and  employment  practices  and 
adopt  positive  recruitment,  training,  job 
design  and  other  measures  needed  in 
order  to  ensure  genuine  equality  of 
opportunity  to  participate  fully  in  all 
organizational  units,  occupations  and 
levels  of  responsibility. 

(2)  The  program  must  reasonably 
address  specific  concerns  through 
policies  and  actions  as  set  forth  in  this 
paragraph,  to  the  extent  that  they  are 
appropriate  in  consideration  of  licensee 
size,  location  and  other  factors. 

(i)  To  assure  nondiscrimination  in 
recruiting.  (A)  Posting  notices  in  the 
licensee's  offices  informing  applicants 
for  employment  of  their  equal 
employment  rights  and  their  right  to 
notify  the  Equal  Employment 
Opportunity  Commission  (EEOC),  the 
Federal  Communications  Commission 
(FCC),  or  other  appropriate  agency. 
Where  a  substantial  number  of 
applicants  are  Spanish-sumamed 
Americans,  such  notice  should  be 
posted  in  both  Spanish  and  English. 

(B)  Placing  a  notiee  in  bold  type  on 
the  empi03mient  application  informing 
prospective  employees  that 
discrimination  because  of  sex,  race, 
color,  religion  or  national  origin  is 
prohibited,  and  that  they  may  notify  the 
EEOC,  the  FCC  or  other  appropriate 
agency  if  they  believe  they  have  been 
discriminated  against. 

(C)  Placing  emplo>Tnent 
advertisements  in  media  which  have 
significant  circulation  among  minority 
groups  in  the  rei:ruiting  area. 

(D)  Recruiting  through  schools  and 
colleges  with  significant  minority  group 
enrollments. 

(E)  Maintaining  systematic  contacts 
with  minority  and  human  relations 
organizations,  leaders  and 
spokespersons  to  encourage  referral  of 
qualified  minority  or  female  applicants. 

(F)  Encouraging  present  employees  to 
refer  minority  or  female  applicants. 

(G)  Making  known  to  the  appropriate 
recruitment  sources  in  the  employer's 
immediate  area  that  qualified  minority 
members  are  being  sought  for 
consideration  whenever  the  licensee 
hires. 

(ii)  To  assure  nondiscrimination  in 
selection  and  hiring.  (A)  Instructing 
employees  of  the  licensee  who  make 
hiring  decisions  that  all  applicants  for 
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all  jobs  are  to  be  considered  without 
discrimination. 

(B)  Where  union  agreements  exist, 
cooperating  with  the  union  or  unions  in 
the  development  of  programs  to  assure 
qualified  minority  persons  or  females  of 
equal  opportunity  for  employment,  and 
including  an  effective 
nondiscrimination  clause  in  new  or 
renegotiated  union  agreements. 

(C)  Avoiding  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  minority 
groups  or  females. 

(iii)  To  assure  nondiscriminatory 
placement  and  promotion.  (A) 
Instructing  employees  of  the  licensee 
who  make  decisions  on  placement  and 
promotion  that  minority  employees  and 
females  are  to  be  considered  without 
discrimination,  and  that  job  areas  in 
which  there  is  little  or  no  minority  or 
female  representation  should  be 
reviewed  to  determine  whether  this 
results  from  discrimination. 

(B)  Giving  minority  groups  and  female 
employees  equal  opportunity  for 
positions  which  lead  to  higher 
positions.  Inquiring  as  to  the  interest 
and  skills  of  all  lower-paid  employees 
with  respect  to  any  of  the  higher-paid 
positions,  followed  by  assistance, 
counseling,  and  effective  measures  to 
enable  employees  with  interest  and 
potential  to  qualify  themselves  for  such 
positions. 

(C)  Reviewing  seniority  practices  to 
insure  that  such  practices  are 
nondiscriminatory  and  do  not  have  a 
discriminatory  effect. 

(D)  Avoiding  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  minority 
groups  or  females. 

(iv)  To  assure  nondiscrimination  in 
other  areas  of  employment  practices. 
(A)  Examining  rates  of  pay  and  fringe 
benefits  for  present  employees  with 
equivalent  duties  and  adjusting  any 
inequities  found. 

CB)  Providing  opportunity  to  perform 
overtime  work  on  a  basis  that  does  not 
discriminate  against  qualified  minority 
groups  or  female  employees. 

(b)  EEO  statement.  Each  licensee 
having  16  or  more  full-time  employees 
shall  file  with  the  PCC,  no  later  than 
May  31st  following  the  grant  of  that 
licensee's  first  Public  Mobile  Services 
authorization,  a  statement  describing 
fully  its  current  equal  employment 
opportunity  program,  indicating  specific 
practices  to  be  followed  in  order  to 
assure  equal  employment  opportunity 
on  the  basis  of  sex,  race,  color,  religion 
or  national  origin  in  such  aspects  of 
employment  practices  as  regards 
recruitment,  selection,  training, 
placement,  promotion,  pay,  working 


conditions,  demotion,  layoff  and 
termination.  Any  licensee  having  16  or 
more  full-time  employees  that  changes 
its  existing  equal  employment 
opportunity  program  shall  file  with  the 
FCC,  no  later  than  May  31st  thereafter, 
a  revised  statement  reflecting  the 
change(s). 

Note  to  paragraph  (b)  of  §22.321:  Licensees 
having  16  or  more  full-time  employees  that 
were  granted  their  first  Public  Mobile 
Services  authorization  prior  to  January  1. 
1995,  and  do  not  have  a  current  EEO 
statement  on  file  with  the  FCC.  must  file 
such  statement,  required  by  paragraph  (b)  of 
this  section,  no  later  than  May  31, 1995. 

(c)  Report  of  complaints  filed  against 
licensees.  Each  licensee,  r^ardless  of 
how  many  employees  it  has,  shall 
submit  an  annual  report  to  the  FCC  no 
later  than  May  31st  of  each  year 
indicating  whether  any  complaints 
regarding  violations  by  the  licensee  or 
equal  employment  provisions  of 
Federal.  State.  Territorial,  or  local  law 
have  been  filed  before  anybody  having 
competent  jurisdiction. 

(1)  The  report  should  state  the  parties 
involved,  the  date  filing,  the  courts  or 
agencies  before  which  the  matters  have 
been  heard,  the  appropriate  file  number 
(if  any),  and  the  respective  disposition 
or  current  status  of  any  such 
complaints. 

(2J  Any  licensee  who  has  filed  such 
information  with  the  EEOC  may  file  a 
notification  of  such  filing  with  the  FCC 
in  lieu  of  a  report. 

(d)  Complaints  of  violations  of  Equal 
Employment  Programs.  Complaints 
alleging  employment  discrimination 
against  a  common  carrier  licensee  are 
considered  by -the  FCC  in  the  following 
manner: 

(1)  If  a  complaint  raising  an  issue  of 
discrimination  is  received  against  a 
licensee  who  is  within  the  jurisdiction 
of  the  EEOC,  it  is  submitted  to  that 
agency.  The  FCC  maintains  a  liaison 
with  that  agency  that  keeps  the  FCC 
informed  of  the  disposition  of 
complaints  filed  against  common  carrier 
licensees. 

(2)  Complaints  alleging  employment 
discrimination  against  a  common  carrier 
licensee  who  does  not  fall  under  the 
jurisdiction  of  the  EEOC  but  is  covered 
by  appropriate  enforceable  State  law,  to 
which  penahies  apply,  may  be 
submitted  by  the  FCC  to  the  respective 
State  agency. 

(3)  Complaints  alleging  employment 
discrimination  against  a  common  carrier 
licensee  who  does  not  fall  under  the 
jurisdiction  of  the  EEOC  or  an 
appropriate  State  law,  are  accorded 
appropriate  treatment  by  the  FCC. 

(4)  the  FCC  will  consult  with  the 
EEOC  on  all  matters  relating  to  the 


evaluation  and  determination  of 
compliance  by  the  common  carrier 
licensees  with  the  principles  of  equal 
employment  as  set  forth  herein. 

(5)  Complaints  indicating  a  general 
pattern  of  disregard  of  equal 
employment  practices  which  are 
received  against  a  licensee  that  is 
required  to  file  an  employment  report  to 
the  FCC  under  §  1.815(a)'of  this  chapter 
are  investigated  by  the  FCC 

(e)  FCC  records.  A  copy  of  every 
annual  employment  report,  equal 
emplojTuent  opportunity  program 
statement,  reports  on  complaints 
regarding  violation  of  equal 
employment  provisions  of  Federal, 
State,  territorial,  or  local  law,  and 
copies  of  all  exhibits,  letters,  and  other 
documents  filed  as  pail  thereof,  all 
amendments  thereto,  all  correspondence 
between  the  licensee  and  the  FCC 
pertaining  to  the  reports  after  they  have 
been  filed  and  all  documents 
incorporated  therein  by  reference,  are 
open  for  public  inspection  at  the  offices 
of  the  FCC. 

(f)  Licensee  records.  Each  licensee 
required  to  file  annual  employment 
reports  (pursuant  to  §  1.815(a)  of  this 
chapter),  equal  employment  opportunity 
program  statements,  and  annual  reports 
on  complaints  regarding  violations  of 
equal  employment  provisions  of 
Federal.  State,  Territorial,  or  local  law 
shall  maintain  for  public  inspection  a 
file  containing  a  copy  of  each  such 
report  and  copies  of  all  exhibits,  letters, 
and  other  documents  filed  as  part 
thereto,  all  correspondence  between  the 
licensee  and  the  FCC  pertaining  to  the 
reports  after  they  have  been  filed  and  all 
documents  incorporated  therein  by 
reference.  The  documents  must  be 
retained  for  a  period  of  2  years. 

§  22.323    Incidental  communication 
services. 

Carriers  authorized  to  operate  stations 
in  the  Public  Mobile  radio  ser\'ices  may 
use  these  stations  to  provide  other 
communications  services  incidental  to 
the  primary  public  mobile  service  for 
which  the  authorizations  were  issued, 
provided  that: 

(a)  The  costs  and  charges  of 
subscribers  who  do  not  wish  to  use 
incidental  services  are  not  increased  as 
a  result  of  provision  of  incidental 
ser\'ices  to  other  subscribers; 

(b)  The  quality  of  the  primary  public 
mobile  service  does  not  materially 
deteriorate  as  a  result  of  provision  of 
incidentarser\'ices,  and  neither  growth 
nor  availability  of  the  primary  public 
mobile  service  is  significantly 
diminished  as  a  result  of  provision  of 
incidental  ser\ices; 
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(c)  The  provision  of  the  incidental 
services  is  not  inconsistent  with  the 
Communications  Act  of  1934,  as 
amended,  or  with  FCC  rules  and 
policies;  and 

(d)  The  licensee  notifies  the  FCC  by 
letter  before  providing  the  incidental 
services.  This  notification  must  include 
a  complete  description  of  the  incidental 
services. 

§22.325    Control  points. 

Each  station  in  the  Public  Mobile 
Services  must  have  at  least  one  control 
point  and  a  person  on  duty  who  is 
responsible  for  station  operation.  This 
section  does  not  require  that  the  person 
on  duty  be  at  the  control  point  or 
continuously  monitor  all  transmissions 
of  the  station.  However,  the  control 
point  must  have  facilities  that  enable 
the  person  on  duty  to  turn  off  the 
transmitters  in  the  event  of  a 
malfunction. 

Technical  Requirements 

§  22.351    Channel  assignment  policy. 

The  channels  allocated  for  use  in  the 
Public  Mobile  Services  are  listed  in  the 
applicable  subparts  of  this  part. 
Channels  and  channel  blocks  are 
assigned  in  such  a  manner  as  to 
facilitate  the  rendition  of  service  on  an 
interference- free  basis  in  each  service 
area.  Except  as  otherwise  provided  in 
this  part,  each  channel  or  channel  block 
is  assigned  exclusively  to  one  common 
carrier  in  each  service  area.  All 
appUcants  for,  and  licensees  of.  stations 
in  the  Public  Mobile  Services  shall 
cooperate  in  the  selection  and  use  of 
channels  in  order  to  minimize 
interference  and  obtain  the  most 
efficient  use  of  the  allocated  spectrum. 

§22.352    Protection  from  interference. 

Public  Mobile  Services  stations 
operating  in  full  accordance  with 
applicalile  FCC  rules  and  the  terms  and 
conditions  of  their  authorizations  are 
normally  considered  to  be  non- 
interfering.  If  the  FCC  determines, 
however,  that  interference  which 
significantly  interrupts  or  degrades  a 
radio  service  is  being  caused,  it  may. 
after  notice  and  an  opportunity  for  a 
hearing,  require  modifications  to  any 
Public  Mobile  station  as  necessary  to 
eliminate  such  interference. 

(al  Failure  to  operate  as  authorized. 
Any  licensee  causing  interference  to  the 
service  of  other  stations  by  failing  to 
operate  its  station  in  full  accordance 
with  its  authorization  and  applicable 
FCC  rules  shall  discontinue  all 
transmissions,  except  those  necessary 
for  the  immediate  safety  of  life  or 
property,  until  it  can  bring  its  station 


into  full  compliance  with  the 
authorization  and  rules. 

(b)  Intermodulation  interference. 
Licensees  should  attempt  to  resolve 
such  interference  by  technical  means. 

(c)  Situations  in  which  no  protection 
is  afforded.  Except  as  provided 
elsewhere  in  this  part,  no  protection 
from  interference  is  afforded  in  the 
following  situations: 

(1)  Interference  to  base  receivers  from 
base  or  fixed  transmitters.  Licensees 
should  attempt  to  resolve  such 
interference  by  technical  means  or 
operating  arrangements. 

(2)  Inteference  to  mobile  receivers 
from  mobile  transmitters.  No  protection 
is  provided  against  mobile-to-mobile 
interference. 

(3)  Interference  to  base  receivers  from 
mobile  transmitters.  No  protection  is 
provided  against  mobile-to-base 
interference. 

(4)  Interference  to  fixed  stations. 
Licensees  should  attempt  to  resolve 
such  interference  by  technical  means  or 
operating  arrangements. 

(5)  Anomalous  or  infrequent 
propagation  modes.  No  protection  is 
provided  against  interference  caused  by 
tropospheric  and  ionospheric 
propagation  of  signals. 

(6)  Facilities  for  which  the  FCC  not 
notified.  No  protection  is  provided 
against  interference  to  the  service  of  any 
additional  or  modified  transmitter 
operating  pursuant  to  §  22.163  or 
§22.165,  unless  and  until  the  licensee 
notifies  the  FCC  (FCC  Form  489]  of  the 
additional  or  modified  transmitter. 

(7)  In-building  radiation  systems.  No 
protection  is  provided  against 
interference  to  the  service  of  in-building 
radiation  systems  (see  §  22.383). 

§22.353    Blanketing  interference. 

Licensees  of  Public  Mobile  Services 
stations  are  responsible  for  resolving 
cases  of  blanketing  interference  in 
accordance  with  the  provisions  of  this 
section. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  licensees  must 
resolve  any  cases  of  blanketing 
interference  in  their  area  of 
responsibility  caused  by  operation  of 
their  transmitter(s)  during  a  one-year 
period  following  commencement  of 
service  from  new  or  modified 
transmitter(s).  Interference  must  be 
resolved  promptly  at  no  cost  to  the 
complainant. 

(b)  The  area  of  responsibility  is  that 
area  in  the  immediate  vicinity  of  the 
transmitting  antenna  of  stations  where 
the  field  strength  of  the  electromagnetic 
radiation  from  such  stations  equals  or 
exceeds  115  dBjiV/m.  To  determine  the 
radial  distance  to  the  boundary  of  this 


area,  the  following  formula  must  be 
used: 


d  =  0.394  x./p 


where  d  is  the  radial  distance  to  the 

boundary,  in  kilometers 
p  is  the  radial  effective  radiated  power, 

in  kilowatts 

The  maximum  effective  radiated  power 
in  the  pertinent  direction,  without 
consideration  of  the  antenna's  vertical 
radiation  pattern  or  height,  must  be 
used  in  the  formula. 

(c)  Licensees  are  not  required  to 
resolve  blanketing  interference  to 
mobile  receivers  or  non-RF  devices  or 
blanketing  interference  occurring  as  a 
result  of  malfunctioning  or  mistuned 
receivers,  improperly  installed 
consumer  antenna  systems,  or  the  u.se  of 
high  gain  antennas  or  antenna  booster 
amplifiers  by  consumers. 

(d)  Licensees  that  install  transmitting 
antennas  at  a  location  where  there  are 
already  one  or  more  transmitting 
antennas  are  responsible  for  resolving 
any  new  cases  of  blanketing  interference 
in  accordance  with  this  section. 

(e)  Two  or  more  licensees  that 
concurrently  install  transmitting 
antennas  at  the  same  location  are  jointly 
responsible  for  resolving  blanketing 
interference  cases,  unless  the  FCC  can 
readily  determine  which  station  is 
causing  the  interference,  in  which  case 
the  licensee  of  that  station  is  held  fully 
responsible. 

(f)  After  the  one  year  period  of 
responsibility  to  resolve  blanketing 
interference,  licensees  must  provide 
upon  request  technical  information  to 
complainants  on  remedies  for 
blanketing  interference. 

§22.355    Frequency  tolerance. 

Except  as  otherwise  provided  in  this 
part,  the  carrier  frequency  of  each 
transmitter  in  the  Public  Mobile 
Services  must  be  maintained  within  the 
tolerances  given  in  Table  C-1  of 
§22.357. 

§22.357    Emission  types. 

Any  authorized  station  in  the  Public 
Mobile  services  may  transmit  the 
standard  emission  types  set  forth  in  this 
section,  regardless  of  whether  they  are 
listed  on  the  station  authorization. 
Before  using  any  emission  type(s)  other 
than  those  set  forth  in  this  section  (e.g.). 
amplitude  compandored  single 
sideband),  licensees  must  apply  for 
(FCC  Form  401)  and  obtain  authority  to 
do  so.  and  must  explain  in  detail  the 
reason  why  such  authority  is  needed. 
An  explanation  of  the  standard 
international  emission  designators  used 


throughout  the  FCC  rules  is  contained 
in  subpart  C  of  part  2  of  this  chapter. 


'^^'-E  C-1.— Frequency  Tolerance  for  Transmitters  in  the  Public  Mobile  Services 


Frequency  range 


25  to  50  MHz  

50  to  450  MHz  

450  to  512  MHz  „.. 
821  to  896  MHz  .... 

928  to  929  MHz  .... 

929  to  960  MHz  .... 
2110  to  2220  MHz 


Base,  fixed 


20.0  ppm 
5.0  ppm  ... 
2.5  ppm  ... 
1.5  ppm ... 
5.0  ppm ... 
1.5  ppm ... 
10.0  ppm . 


MofcMle>watts 


20.0  ppm . 
5.0  ppm  ... 
5.0  ppm ... 
2.5  ppm  ... 

n/a 

n/a 

n/a 


Mot}ile<-3  watts 


50.0  ppm 
50.0  ppm 
5.0  ppm 
2.5  ppm 

n/a 
n/a 
n/a 


(a)  Any  station  in  the  Public  Mobile 
Ser\'ices  may  transmit  unmodulated 
emissions  (NON)  for  short  periods  for 
equipment  testing. 

(b)  Any  station  in  the  Paging  and 
Radiotelephone  Service.  Rural 
Radiotelephone  Service  or  Offshore 
Radiotelephone  Service  may  transmit: 

(1)  Emissions  of  the  following  types: 
15K0F2D.  16K0F3E,  16K0F3C. 
16K0FlD,andl6K0FlE; 

(2)  Emissions  resulting  from 
modulation  of  transmitters  by  sub- 
audible  tones  or  other  signals  used  to 
establish  and/or  maintain 
communications; 

(3)  Continuous  unmodulated 
emissions  (NON),  with  a  power  at  least 
10  dB  less  than  that  authorized,  to 
prevent  false  indication  of  channel 
oix:upation. 

(c)  Any  station  in  the  Cellular 
Radiotelephone  Service  may  transmit 
emissions  of  the  following  types: 
40K0F3E.  40K0F3D  and  40K0F1D.  See 
also  §§22.901  and  22.917. 

(d)  Basic  Exchange  Telephone  Radio 
Systems  in  the  Rural  Radiotelephone 
Service  may  transmit  emissions  of  the 
following  type:  20K0D7W. 

(e)  The  freSquency  deviation  must  not 
exceed  12  kHz  for  fi^uency  modulated 
emissions  with  a  bandwidth  of  40  kHz. 
and  5  kHz  for  frequency  modulated 
emissions  with  a  bandwidth  of  16  kHz. 

§22.359    Emission  masks. 

Unles.s  otherwise  indicated  in  the 
rules  governing  a  specific  radio  service, 
all  transmitters  intended  for  use  in  the 
Public  Mobile  Services  must  be 
designed  to  comply  with  the  emission 
masks  outlined  in  this  section.  If  an 
emission  outside  of  the  authorized 
bandwidth  causes  harmful  interference, 
the  FCC  may,  at  its  discretion,  require 
greater  attenuation  than  specified  in  this 
section. 

(a)  Analog  modulation.  For 
transmitters  other  than  those  employing 
digital  modulation  techniques,  the  mean 
or  peak  envelope  power'of  adjacent 
channel  emissions  must  be  attenuated 
below  the  output  mean  or  peak 


IMI 


envelope  power  of  the  total  emission  (P, 
in  Watts)  in  accordance  with  the 
following  schedule: 

(1)  On  any  frequency  removed  from 
the  center  frequency  of  the  assigned 
channel  by  more  than  50  percent  up  to 
and  including  100  percent  of  the 
authorized  bandwidth: 

at  least  25  dB: 

(2)  On  any  frequency  removed  from 
the  center  frequency  of  the  assigned 
channel  by  more  than  100  percent  up  to 
and  including  250  percent  of  the 
authorized  bandwidth: 

at  least  35  dB: 

(3)  On  any  frequency  removed  from 
the  center  frequency  of  the  assigned 
channel  by  more  than  250  percent  of  the 
authorized  bandwidth: 

at  least  43  +  10  log  P  dB,  or  80  dB. 
whichever  is  the  lesser  attenuation. 

(b)  Digital  modulation.  For 
transmitters  not  equipped  with  an  audio 
low  pass  filter  and  for  transmitters 
employing  digital  modulation 
techniques,  the  mean  or  peak  envelope 
power  of  sideband  emissions  must  be 
attenuated  below  the  mean  or  peak 
envelope  power  of  the  total  emission  (P. 
in  Watts)  in  accordance  with  the 
following  schedule: 

(1)  For  transmitters  that  operate  in  the 
frequency  ranges  35  to  44  MHz,  72  to  73 
MHz,  75.4  to  76.0  MHz  and  152  to  159 
MHz, 

(i)  On  any  ft^uency  removed  from 
the  center  frequency  of  the  assigned 
channel  by  a  displacement  frequency  fj 
(in  kHz)  of  more  than  5  kHz  but  not 
more  than  10  kHz: 
at  least  83  log  (^5)  dB; 

(ii)  On  any  frequency  removed  from 
the  center  frequency  of  the  assigned 
channel  by  a  displacement  frequency  f^ 
(in  kHz)  of  more  than  10  kHz  but  not 
more  than  250  percent  of  the  authorized 
bandwidth: 

at  least  29  log  fd-+ll)  dB  or  50  dB, 
whichever  is  the  lesser  attenuation; 

(iii)  On  any  frequency  removed  from 
the  center  frequency  of  the  assigned 


channel  by  more  than  250  percent  of  the 
authorized  bandwidth: 
at  least  43  +  10  log  P  dB,  or  80  dB, 
whichever  is  the  lesser  attenuation. 

(2)  For  transmitters  that  operate  in  the 
frequency  ranges  450  to  512  MHz  and 
929  to  932  MHz, 

(i)  On  any  frequency  removed  from 
the  center  frequency  of  the  assigned 
channel  by  a  displacement  frequency  fj 
(in  kHz)  of  more  than  5  kHz  but  not 
more  than  10  kHz: 
at  least  83  log  (fj+s)  dB; 

(ii)  On  any  frequency  removed  from 
the  center  frequency  of  the  assigned 
channel  by  a  displacement  frequency  C 
(in  kHz)  of  more  than  10  kHz  but  not 
more  than  250  percent  of  the  authorized 
bandwidth: 

at  least  116  log  (fj^fi.l)  dB,  or  50  +  10 
log  P  dB.  or  70  dB.  whichever  is  the 
lesser  attenuation; 

(iii)  On  any  frequency  re'  loved  from 
the  center  frequency  of  the  assigned 
channel  by  more  than  250  perrent  of  the 
authorized  bandwidth: 
at  least  43  +  10  log  P  dB,  or  80  dB. 
whichever  is  the  lesser  attenuation. 

(c)  Measurement  procedure.  Either 
peak  or  average  power  may  be  used, 
provided  that  the  same  tedmique  is 
used  for  both  the  adjacent  channel  or 
sideband  emissions  and  the  total 
emission.  The  resolution  bandwidth  of 
the  measuring  instrument  must  be  .set  to 
300  Hz  for  measurements  on  any 
frequency  removed  from  the  center 
frequency  of  the  assigned  channel  by  no 
more  than  250  percent  of  the  authorized 
bandwidth  and  30  kHz  for 
measurements  on  any  frequency 
removed  from  the  center  frequency  of 
the  assigned  channel  by  more  than  250 
percent  of  the  authorized  bandwidth. 

§  22.361    Standby  facilities. 

Licensees  of  stations  in  the  Public 
Mobile  Services  may  install  standby 
transmitters  for  the  purpose  of 
continuing  service  in  the  event  of  failure 
or  during  required  maintenar.ce  of 
regular  transmitters  without  obtaining 
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separate  authorization,  provided  that 
operation  of  the  standby  transmitters 
would  not  increase  the  service  areas  or 
interference  potential  of  the  stations, 
and  that  such  standby  transmitters  use 
the  same  antenna  as  the  regular 
transmitters  they  temporarily  replace. 

Table    C-2.— Technical    Require- 
ments FOR  Directional  Antennas 


Frequency 
range 

Maximum 
beamwJdtti 

Suppression 

35  to  512  MHz 
512  to  1500 

MHz 

1500  to  2500 

MHz  

80» 
20^ 
12» 

10  dB 
13  dB 
13  dB 

§22.363    Directional  antennas. 

Fixed  transmitters  for  point-to-point 
operation  must  use  a  directional 
transmitting  antenna  with  the  major 
lobe  of  radiation  in  the  horizontal  plane 
directed  toward  the  receiving  antenna  or 
passive  reflector  of  the  station  for  which 
the  transmissions  are  intended. 
Directional  antennas  used  in  the  Public 
Mobile  Services  must  meet  the  technical 
requirements  given  in  Table  C-2  to 
§22.361. 

(a)  Maximum  beamwidth  is  for  the 
major  lobe  at  the  half  power  points. 

(b)  Suppression  is  the  minimum 
attenuation  for  any  secondary  lobe 
referenced  to  the  main  lobe. 

(c)  An  omnidirectional  antenna  may 
be  used  for  fixed  transmitters  where 
there  are  two  or  more  receive  locations 
at  different  azimuths. 

§  22.365    Antenna  structures;  air 
navigation  safety. 

Licensees  must  not  allow  antenna 
structures  to  become  a  hazard  to  air 
navigation. 

(a)  Marking  and  lighting.  Antenna 
structures  must  be  marked,  lighted  and 
maintained  in  accordance  with  part  17 
of  this  chapter  and  all  applicable  rules 
and  requirements  of  the  Federal 
Aviation  Administration.  Lighting  and 
marking  specifications  are  contained  in 
FCC  Form  715  and  FCC  Form  715a. 

(b)  Maintenance  contracts.  Licensees 
may  enter  into  a  contract  with  an  entity 
to  monitor  and  carry  out  necessary 
maintenance  of  antenna  structures. 
Licensees  that  make  such  contractual 
arrangements,  including  situations  in 
which  a  common  antenna  structure  is 
used,  continue  to  be  responsible  for  the 
maintenance  of  antenna  structures  in 
regard  to  air  navigation  safety. 


§22.367    Wave  polarization. 

Public  mobile  station  antennas  must 
be  of  the  correct  type  and  properly 
installed  such  that  the  electromagnetic 
emissions  have  the  polarization 
required  by  this  section. 

(a)  Vertical.  Waves  radiated  by  the 
following  must  be  vertically  polarized: 

(1)  Base,  mobile,  dispatch,  and 
auxiliary  test  transmitters  in  the  Paging 
and  Radiotelephone  Service; 

(2)  Transmitters  in  the  Offshore 
Radiotelephone  Service; 

(3)  Transmitters  on  channels  in  the 
72-76  MHz  frequency  range; 

(4)  Base,  mobile  and  auxiliary  test 
transmitters  in  the  Cellular 
Radiotelephone  Service; 

(5)  Control  and  repeater  transmitters 
on  channels  in  the  900-960  MHz 
frequency  range; 

(6)  Rural  subscriber  stations 
communicating  with  base  transmitters 
in  the  Paging  and  Radiotelephone 
Service  pursuant  to  §  22.563. 

(7)  Ground  and  airborne  mobile 
transmitters  in  the  Air-ground 
Radiotelephone  Service. 

(b)  Horizontal.  Waves  radiated  by 
transmitters  in  the  Public  Mobile 
Services,  other  than  transmitters 
required  by  paragraph  (a)  of  this  section 
to  radiate  a  vertically  polarized  wave 
must  be  horizontally  polarized,  except 
as  otherwise  provided  in  paragraphs  (c) 
and  (d)  of  this  section. 

(c)  Circular  If  communications 
efficiency  would  be  improved  and/or 
interference  reduced,  the  FCC  may 
authorize  transmitters  other  than  those 
li,sted  in  paragraphs  (a)(1)  through  (a)(7) 
of  this  section  to  radiate  a  circularly 
polarized  wave. 

(d)  Any  polarization.  Public  Land 
Mobile  stations  transmitting  on 
channels  higher  than  960  MHz  are  not 
limited  as  to  wave  polarization. 

§  22.369    Quiet  zones. 

Quiet  zones  are  those  areas  where  it 
is  necessary  to  restrict  radiation  so  as  to 
minimize  po.ssible  impact  on  the 
operations  of  radio  astronomy  or  other 
facilities  that  are  highly  sensitive  to 
interference.  The  areas  involved  and 
procedures  required  are  as  follows: 

(a)  NRAO.  NBRO.  The  requirements 
of  this  paragraph  are  intended  to 
minimize  possible  interference  at  the 
National  Radio  Astronomy  Observatory 
site  located  at  Green  Bank.  Pocahontas 
County,  West  Virginia,  and  at  the  Naval 
Radio  Research  Observatory  site  at 
Sugar  Grove.  Pendleton  County.  West 
Virginia. 


(1)  Carriers  planning  to  construct  and 
operate  a  new  or  modified  Public 
Mobile  Services  station  at  a  permanpnt 
fixed  location  within  the  area  bounded 
by  N.sg^lS'  on  the  north.  W.78''30'  on 
the  east.  N.37''30'  on  the  south,  and 
W.SCSO'  on  the  west  must  notify  the 
Director,  National  Radio  Astronomy 
Observatory,  Post  Office  Box  No.  2, 
Green  Bank,  West  Virginia  24944,  in 
writing,  of  the  technical  details  of  the 
proposed  operation.  The  notification 
must  include  the  geographical 
coordinates  of  the  antenna  location,  the 
antenna  height,  antenna  directivity  (if 
any),  the  channel,  the  emission  type  and 
power. 

(2)  When  an  application  for  authority 
to  operate  a  station  is  filed  with  the 
FCC,  the  notification  required  in 
paragraph  (a)(1)  of  this  section  should 
be  sent  at  the  same  time.  The 
application  must  state  the  date  that 
notification  in  accordance  with 
paragraph  (a)(1)  of  this  section  was 
made.  After  receipt  of  such  applications, 
the  FCC  will  allow  a  period  of  20  days 
for  comments  or  objections  in  response 
to  the  notifications  indicated. 

(3)  If  an  objection  is  received  during 
the  20-day  period  from  the  National 
Radio  Astronomy  Observatory  for  itself 
or  on  behalf  of  the  Naval  Radio  Research 
Observatory,  the  FCC  will,  after 
consideration  of  the  record,  take 
whatever  action  is  deemed  appropriate. 

(b)  Table  Mountain.  The  requirements 
of  this  paragraph  are  intended  to 
minimize  possible  interference  at  the 
Table  Mountain  Radio  Receiving  Zone 
of  the  Research  Laboratories  of  the 
Department  of  Commerce  located  in 
Boulder  County,  Colorado. 

(1)  Carriers  planning  to  con.struct  and 
operate  a  new  or  modified  Public 
Mobile  Services  station  at  a  permanent 
fixed  location  in  the  vicinity  of  Boulder 
County,  Colorado  are  advised  to  give 
consideration,  prior  to  filing 
applications,  to  the  need  to  protect  the 
Table  Mountain  Radio  Receiving  Zone 
from  interference.  To  prevent 
degradation  of  the  present  ambierit  radio 
signal  level  at  the  site,  the  Department 
of  Commerce  seeks  to  ensure  that  the 
field  strengths  of  any  radiated  signals 
(excluding  reflected  signals)  received  on 
this  1800  acre  site  (in  the  vicinity  of 
coordinates  40°07'50"  North  Latitude, 
105''14'40"  West  Longitude)  resulting 
from  new  assignments  (other  than 
mobile  stations)  or  from  the 
modification  or  relocation  of  existing 
facilities  do  not  exceed  the  values  given 
in  Table  C-3  of  this  section. 


Table  C-3.— Field  Strength  Limits  for  Table  Mountain 


Frequency  range 


6  to  470  MHz  .. 
470  to  890  MHz  . 
890  to  3000  MHz 


Field  strength 


lOmV/m 
30  mV/m 
1  mV/m  .. 


Power  flux  den- 
sity 


-65.8dBW/m2 
-562dBW/mi 
-85.8dBW/m2 


Note:  Equivalent  values  of  power  flux  density  are  calculated  assuming  free  space  characteristic  impedance  of  376.7  Q  (I207t 


Q). 


(2)  Advance  consultation  is 
recommended,  particularly  for 
applicants  that  have  no  reliable  data  to 
indicate  whether  the  field  strength  or 
power  flux  density  figures  in  the  above 
table  would  be  exceeded  by  their 
proposed  radio  facilities.  In  general, 
coordination  is  recommended  for: 

(i)  Stations  located  within  2.4 
kilometers  (1.5  miles); 

(ii)  Stations  located  within  4.8 
kilometers  (3  miles)  transmitting  with 
50  watts  or  more  effective  radiated 
power  (ERP)  in  the  primary  plane  of 
polarization  in  the  azimuthal  direction 
of  the  Table  Mountain  Radio  Receiving 
Zone; 

(iii)  Stations  located  with  16 
kilometers  (10  miles)  transmitting  with 
1  kW  or  more  ERP  in  the  primary  plane 
of  polarization  in  the  azimuthal 
direction  of  Table  Mountain  Radio 
Receiving  Zone; 

(iv)  Stations  located  within  80 
kilometers  (50  miles)  transmitting  with 
25  kW  or  more  ERP  in  the  primary  plane 
of  polarization  in  the  azimuthal 
direction  of  Table  Mountain  Receiving 
Zone. 

(3)  Applicants  concerned  are  urged  to 
communicate  with  the  Radio  Frequency 
Management  Coordinator,  Department 
of  Commerce,  Research  Support 
Services  NOAAR/E5X2,  Boulder 
Laboratories,  Boulder,  CO  80303; 
telephone  (303) 497-6548,  in  advance  of 
filing  their  applications  with  the  FCC. 

(4)  The  FCC  will  not  screen 
applications  to  determine  whether 
advance  consultation  has  taken  place. 
However,  such  consultation  may  avoid 
the  filing  of  objections  ft-om  the 
Department  of  Commerce  or  institution 
of  proceedings  to  modify  the 
authorizations  of  stations  that  radiate 
signals  with  a  field  strength  or  power 
fiux  density  at  the  site  in  excess  of  those 
specified  herein. 

(c)  Federal  Communications 
Commission  protected  field  offices.  The 
requirements  of  this  paragraph  are 
intended  to  minimize  possible 
interference  to  FCC  monitoring 
activities. 

(1)  Carriers  planning  to  construct  and 
operate  a  ne\^  or  modified  Public 
Mobile  Services  station  at  a  permanent 
fixed  location  in  the  vicinity  of  an  FCC 


protected  field  office  are  advised  to  give 
consideration,  prior  to  filing 
applications,  to  the  need  to  avoid 
interfering  with  the  monitoring 
activities  of  that  office.  FCC  protected 
field  offices  are  listed  in  §  0.121  of  this 
chapter. 

(2)  Applications  for  stations  (except 
mobile  stations)  that  could  produce  on 
any  channel  a  direct  wave  hindamental 
field  strength  of  greater  than  10  mV/m 

( -  65.8  dBW/m2  power  flux  density 
assuming  a  free  space  characteristic 
impedance  of  120Jt  Q)  in  the  authorized 
bandwidth  at  the  protected  field  office 
may  be  examined  to  determine  the 
potential  for  interference  with 
monitoring  activities.  After 
consideration  of  the  effects  of  the 
predicted  field  strength  of  the  proposed 
station,  including  the  cumulative  effects 
of  the  signal  from  the  proposed  station 
with  other  ambient  radio  field  strength 
levels  at  the  protected  field  office,  the 
FCC  may  add  a  condition  restricting 
radiation  toward  the  protected  field 
office  to  the  station  authorization. 

(3)  In  the  event  that  the  calculated 
field  strength  exceeds  10  mV/m  at  the 
protected  field  office  site,  or  if  there  is 
any  question  whether  field  strength 
levels  might  exceed  that  level,  advance 
consultation  with  the  FCC  to  discuss 
possible  measures  to  avoid  interference 
to  monitoring  activities  should  be 
considered.  Prospective  applicants  may 
communicate  with:  Chief,  Field 
Operations  Bureau,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

(4)  Advance  consultation  is 
recommended  for  applicants  that  have 
no  reliable  data  to  indicate  whether  the 
field  strength  or  power  fiux  density 
figure  indicated  would  be  exceeded  by 
their  proposed  radio  facilities.  In 
general,  coordination  is  recommended 
for: 

(i)  Stations  located  within  2.4 
kilometers  (1.5  miles); 

(ii)  Stations  located  within  4.8 
kilometers  (3  miles)  with  50  watts  or 
more  average  effective  radiated  power 
(ERP)  in  the  primary  plane  of 
polarization  in  the  azimuthal  direction 
of  the  protected  field  offices. 

(iii)  Stations  located  within  16 
kilometers  (10  miles)  with  1  kW  or  more 


average  ERP  in  the  primary  plane  of 
polarization  in  the  azimuthal  direction 
of  the  protected  field  office; 

(iv)  Stations  located  within  80 
kilometers  (50  miles)  with  25  kW  or 
more  average  ERP  in  the  primary  plane 
of  polarization  in  the  azimuthal 
direction  of  the  protected  field  office; 

(5)  Advance  coordination  for  stations 
transmitting  on  channels  above  1000 
MHz  is  recommended  only  if  the 
proposed  station  is  in  the  vicinity  of  a 
protected  field  office  designated  as  a 
satellite  monitoring  facility  in  §0.121  of 
this  chapter. 

(6)  The  FCC  will  not  screen 
applications  to  determine  whether 
advance  consultation  has  taken  place. 
However,  such  consultation  may  ser\e 
to  avoid  the  need  for  later  modification 
of  the  authorizations  of  stations  that 
interfere  with  monitoring  activities  at 
protected  field  offices. 

§  22.371     Disturbance  of  AM  broadcast 
station  antenna  patterns. 

Public  Mobile  Service  licensees  that 
construct  or  modify  towers  in  the 
immediate  vicinity  of  AM  broadcast 
stations  are  responsible  for  measures 
necessary  to  correct  disturbanceof  the 
AM  station  antenna  pattern  which 
causes  operation  outside  of  the  radiation 
parameters  specified  by  the  FCC  for  the 
AM  station,  if  the  disturbance  occurred 
as  a  result  of  such  construction  or 
modification. 

(a)  Non-directional  AM  stations.  If 
tower  construction  or  modification  is 
planned  within  1  kilometer  (0.6  mile)  of 
a  non-directional  AM  broadcast  station 
tower,  the  Public  Mobile  Service 
licensee  must  notify  the  licensee  of  the 
AM  broadcast  station  in  advance  of  the 
planned  construction  or  modification. 
Measurements  must  be  made  to 
determine  whether  the  construction  or 
modification  affected  the  AM  station 
antenna  pattern.  The  Public  Mobile 
Service  licensee  is  responsible  for  the 
installation  and  continued  maintenance 
of  any  detuning  apparatus  necessary  to 
restore  proper  non-directional 
performance  of  the  AM  station  tower. 

(b)  Directional  AM  stations.  If  tower 
construction  or  modification  is  planned 
within  3  kilometers  (1.9  miles)  of  a 
directional  AM  broadcast  station  arrav. 
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the  Public  Mobile  Service  licensee  must 
notify  the  licensee  of  the  AM  broadcast 
station  in  advance  of  the  planned 
construction  or  modification. 
Measurements  must  be  made  to 
determine  whether  the  construction  or 
modification  affected  the  AM  station 
antenna  pattern.  The  Public  Mobile 
Ser\'ice  licensee  is  responsible  for  the 
installation  and  continued  maintenance 
of  any  detuning  apparatus  necessary  to 
restore  proper  performance  of  the  AM 
station  array. 

§  22.373    Access  to  transmitters. 

Unless  otherwise  provided  in  this 
part,  the  design  and  installation  of 
transmitters  in  the  Public  Mobile 
Services  must  meet  the  requirements  of 
this  section. 

(a)  Transmitters  and  control  points, 
other  than  those  used  with  in-building 
radiation  systems,  must  be  installed 
such  that  they  are  readily  accessible 
only  to  persons  authorized  by  the 
licensee  to  operate  or  service  them. 

(b)  Transmitters  must  be  designed  and 
installed  such  that  any  adjustments  or 
controls  that  could  cause  the  transmitter 
to  deviate  from  its  authorized  operating 
parameters  are  readily  accessible  only  to 
persons  authorized  by  the  licensee  to 
make  such  adjustments. 

(c)  Transmitters  (other  than  hand- 
carried  or  pack-carried  mobile 
transmitters)  and  control  points  must  be 
equipped  with  a  means  of  indicating 
when  the  control  circuitry  has  been  put 
in  a  condition  that  should  cause  the 
transmitter  to  radiate. 

(d)  Transmitters  must  be  designed 
such  that  they  can  be  turned  off 
independently  of  any  remote  control 
circuits. 

(e)  Transmitters  used  with  in-building 
radiation  systems  must  be  installed  such 
that,  to  the  extent  possible,  they  are 
readily  accessible  only  to  persons 
authorized  by  the  licensee  to  access 
them. 

(f)  Tran.smitters  used  with  in-building 
radiation  systems  must  be  designed 
such  that,  in  the  event  an  unauthorized 
person  does  gain  access,  that  person  can 
not  cause  the  transmitter  to  deviate  from 
its  authorized  operating  parameters  in 
such  a  way  as  to  cause  interference  to 
other  stations. 

§  22.377    Type-acceptance  of  transmitters. 

Except  as  provided  in  paragraph  (b)  of 
this  section,  transmitters  used  in  the 
Public  Mobile  services  must  be  typo- 
accepted  for  use  in  the  services 
regulated  under  this  part.  Transmitters 
must  be  type  accepted  when  the  station 
is  ready  for  service,  not  necessarily  at 
the  time  of  filing  an  application. 


(a)  The  FCC  may  list  as  type-accepted 
only  transmitters  that  are  capable  of 
meeting  all  technical  requirements  of 
the  rules  governing  the  service  in  which 
they  will  operate.  The  procedure  for 
obtaining  type-acceptance  is  set  forth  in 
part  2  of  this  chapter. 

(b)  Transmitters  operating  under  a 
developmental  authorization  (see 
subpart  D  of  this  part)  do  not  have  to  be 
tyi>e-accepted. 

(c)  Type-accepted  transmitters  are 
listed  in  the  FCC's  "Radio  Equipment 
List."  which  is  available  for  public 
inspection  at  the  FCC  in  Washington, 
DC,  and  its  field  offices. 

(d)  In  addition  to  the  technical 
standards  contained  in  this  part, 
transmitters  intended  for  operation  in 
the  Cellular  Radiotelephone  Service 
must  be  designed  to  comply  with  the 
technical  requirements  contained  in  the 
cellular  system  compatibility 
specification  (see  §  22.933)  and  the 
electronic  serial  number  rule  (see 
§22.919). 

§  22.379    Replacement  of  equipment 

Licensees  may  replace  any  equipment 
in  Public  Mobile  Service  stations 
without  applying  for  authorization  or 
notifying  the  FCC,  provided  that: 

(a)  If  a  transmitter  is  replaced,  the 
replacement  transmitter  must  be  type- 
accepted  for  use  in  the  Public  Mobile 
Services; 

(b)  The  antenna  structure  must  not 
become  a  hazard  to  air  navigation  and 
its  height  must  not  be  not  increased; 

(c)  The  interference  potential  of  the 
station  must  not  be  increased; 

(d)  The  Effective  radiated  power, 
emission  type,  antenna  radiation  pattern 
and  center  of  radiation  height  above 
average  terrain  are  not  changed. 

§  22.381    Auxiliary  test  transmitters. 

Auxiliary  test  transmitters  may  be 
u.sed  only  for  testing  the  performance  of 
fixed  receiving  equipment  located 
remotely  from  the  control  point. 
Auxiliary  test  transmitters  may  transmit 
only  on  channels  designated  for  mobile 
transmitters. 

§22.383    In-building  radiation  systems. 

Licensees  may  install  and  operate  in- 
building  radiation  systems  without 
applying  for  authorization  or  notifying 
the  FCC,  provided  that  the  locations  of 
the  in-building  radiation  systems  are 
within  the  protected  service  area  of  the 
licensee's  authorized  transmitter(s)  on 
the  same  channel  or  channel  block. 


Subpart  D — Developmental 
Authorizations 

§  22.401    Description  and  purposes  of 
developmental  autt>orizations. 

Communications  common  carriers 
may  apply  for,  and  the  FCC  may  grant, 
authority  to  construct  and  operate  one 
or  more  transmitters  subject  to  the  rules 
in  this  subpart  and  other  limitations, 
waivers  and/or  conditions  that  may  be 
prescribed.  Authorizations  granted  on 
this  basis  are  developmental 
authorizations.  In  general,  the  FCC 
grants  developmental  authorizations  in 
situations  and  circumstances  where  it 
cannot  reasonably  be  determined  in 
advance  whether  a  particular 
transmitter  can  be  operated  or  a 
particular  service  can  be  provided 
without  causing  interference  to  the 
service  of  existing  stations.  For  example, 
the  FCC  may  grant  developmental 
authorizations  for: 

(a)  Field  strength  sur\'eys  to  evaluate 
the  technical  suitability  of  antenna 
locations  for  stations  in  the  Public 
Mobile  Services; 

(b)  Experimentation  leading  to  the 
potential  development  of  a  new  Public 
Mobile  Service  or  technology;  or, 

(c)  Stations  transmitting  on  channels 
in  certain  frequency  ranges,  to  provide 
a  trial  period  during  which  it  can  be 
individually  determined  whether  such 
stations  can  operate  without  causing 
excessive  interference  to  existing 
services. 

§  22.403    General  limitations. 

The  provisions  and  requirements  of 
this  section  are  applicable  to  all 
developmental  authorizations. 

(a)  Developmental  authorizations  are 
granted  subject  to  the  condition  that 
they  may  be  cancelled  by  the  FCC  at  any 
time,  upon  notice  to  the  licensee,  and 
without  the  opportunity  for  a  hearing. 

(b)  Except  as  otherwise  indicated  in 
this  subpart,  developmental 
authorizations  normally  terminate  one 
year  from  the  date  of  grant.  The  FCC 
may,  however,  specify  a  different  term. 

(c)  Stations  operating  under 
developmental  authorizations  must  not 
interfere  with  the  services  of  regularly 
authorized  stations. 

(d)  A  grant  of  a  developmental 
authorization  does  not  provide  any 
assurance  that  the  FCC  will  grant  an 
application  for  regular  authorization  to 
operate  the  same  transmitter(s),  even  if 
operation  during  the  developmental 
period  has  not  caused  interference  and/ 
or  the  developmental  program  is 
successful. 
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$  22.409    Developmental  authorization  for  a 
new  Public  Mobile  Service  or  technology. 

The  FCC  may  grant  applications  for 
developmental  authority  to  construct 
and  operate  transmitters  for  the  purpose 
of  developing  a  new  Public  Mobile 
Service  or  a  new  technology  not 
regularly  authorized  under  this  part, 
subject  to  the  requirements  of  this 
section.  Such  applications  may  request 
the  use  of  any  portion  of  the  spectrum 
allocated  for  Public  Mobile  Services  in 
the  Table  of  Frequency  Allocations 
contained  in  part  2  of  this  chapter, 
regardless  of  whether  that  spectrum  is 
regularly  available  under  this  part. 
Requests  to  use  any  portion  of  the 
spectrum  for  a  service  or  purpose  other 
than  that  indicated  in  the  Table  of 
Frequency  Allocations  in  part  2  of  this 
chapter  may  be  made  only  in 
accordance  with  the  provisions  of  part 
5  of  this  chapter. 

(a)  Preliminary  determination.  The 
FCC  will  make  a  preliminary 
determination  with  respect  to  the  factors 
in  paragraphs  (a)(1)  through  (a)(3)  of  this 
.section  before  acting  on  an  application 
for  developmental  authority  pursuant  to 
this  section.  These  factors  are: 

(1)  That  the  public  interest, 
convenience  or  necessity  warrants 
consideration  of  the  establishment  of 
the  proposed  service  or  technology; 

(2)  That  the  proposal  appears  to  have 
potential  value  to  the  public  that  could 
warrant  the  establishment  of  the  new 
service  or  technology; 

(3)  That  some  operational  data  should 
be  developed  for  consideration  in  any 
rule  making  proceeding  which  may  be 
initiated  to  establish  such  ser\'ice  or 
technology. 

(b)  Petition  required.  Applications  for 
developmental  authorizations  pursuant 
to  this  section  must  be  accompanied  by 
a  petition  for  rule  making  requesting  the 
FCC  to  amend  its  rules  as  may  be 
necessary  to  provide  for  the 
establishment  of  the  proposed  service  or 
technology. 

(c)  Application  requirements. 
Authorizations  for  developmental 
authority  pursuant  to  this  section  will 
be  issued  only  upon  a  showing  that  the 
applicant  has  a  definite  program  of 
research  and  development  which  has 
reasonable  promise  of  substantial 
contribution  to  the  services  authorized 
by  this  part.  The  application  must 
contain  an  exhibit  demonstrating  the 
applicant's  technical  qualifications  to 
conduct  the  research  and  development 
program,  including  a  description  of  the 
nature  and  extent  of  engineering 
facilities  that  the  applicant  has  available 
for  such  purpose.  Additionally,  the  FCC 
may,  in  its  discretion,  require  a  showing 
of  financial  qualification. 


(d)  Communication  service  for  hire 
prohibited.  Stations  authorized  under 
developmental  authorizations  granted 
pursuant  to  this  section  must  not  be 
used  to  provide  communication  service 
for  hire,  unless  otherwise  specifically 
authorized  by  the  FCC. 

(e)  Adherence  to  program.  Carriers 
granted  developmental  authorization 
pursuant  to  this  section  must 
substantially  adhere  to  the  program  of 
research  and  development  described  in 
their  application  for  developmental 
authorization,  unless  the  FCC  directs 
otherwise. 

(f)  Report  requirements.  Upon 
completion  of  the  program  of  research 
and  development,  or  upon  the 
expiration  of  the  developmental 
authorization  under  which  such 
program  was  permitted,  or  at  such  times 
during  the  term  of  the  station 
authorization  as  the  FCC  may  deem 
necessary  to  evaluate  the  progress  of  the 
developmental  program,  the  licensee 
shall  submit  a  comprehensive  report, 
containing: 

(1)  A  description  of  the  progress  of  the 
program  and  a  detailed  analysis  of  any 
result  obtained; 

(2)  Copies  of  any  publications 
produced  by  the  program; 

(3)  A  listing  of  any  patents  applied 
for,  incliiding  copies  of  any  patents 
issued; 

(4)  Copies  of  any  marketing  surveys  or 
other  measures  of  potential  public 
demand  for  the  new  service; 

(5)  A  description  of  the  carrier's 
experiences  with  operational  aspects  of 
the  program  including — 

(i)  The  duration  of  transmissions  on 
each  channel  or  frequency  range  and  the 
technical  parameters  of  such 
transmissions;  and. 

(ii)  Any  interference  complaints 
received  as  a  result  of  operation  and 
how  these  complaints  were  investigated 
and  resolved. 

(g)  Confidentiality.  Normally, 
applications  and  developmental  reports 
are  a  part  of  the  FCC's  public  records; 
However,  an  applicant  or  licensee  may 
request  that  the  FCC  withhold  from 
public  records  specific  exhibits,  reports 
and  other  material  associated  with  a 
developmental  authorization. 

(h)  Renewal.  Expiring  developmental 
authorizations  issued  pursuant  to  this 
section  may  be  renewed  if  the  carrier — 

(1)  Shows  that  further  progress  in  the 
program  of  research  and  development 
requires  additional  time  to  operate 
under  developmental  authorization; 

(2)  CompHed  with  the  reporting 
requirements  of  paragraph  (e)  of  this 
section;  and, 

(3)  Immediately  resolved  to  the  FCC's 
satisfaction  all  complaints  of 


interference  caused  by  the  station 
operating  under  developmental 
authority. 

§  22.41 1    Deveioprr  jntal  authorization  of 
43  MHz  paging  transmitters. 

Because  of  the  potential  for 
interference  to  the  intermediate 
frequency  stages  of  receivers  in 
broadcast  television  sets  and  video 
recorders,  43  MHz  paging  channels  are 
assigned  only  under  developmental 
authorizations  subject  to  the 
requirements  of  this  section,  except  as 
provided  in  paragraph  (d)  of  this 
section. 

(a)  Carrier  responsibility.  Carriers  so 
authorized  shall  operate  the  43  MHz 
paging  service  under  developmental 
authority  for  a  period  of  two  years. 
During  the  two  year  developmental 
period,  carriers  must  resolve  any- 
broadcast  television  receiver 
intermediate  frequency  interference 
problems  that  may  occur  as  a  result  of 
operation  of  the  43  MHz  paging 
transmitter(s).  Carriers  shall  inform 
subscribers  receiving  service  on  the  , 
channels  assigned  under  developmental 
authority  during  the  developmental 
period  that  this  service  could  be 
terminated  by  the  FCC  on  short  notice 
if  such  action  were  to  become  necessary 
to  eliminate  interference.  Carriers  shall 
notify  the  appropriate  FCC  Field  Office, 
in  advance,  of  the  date  on  which  service 
to  subiicribers  is  to  begin. 

(b)  Periodic  surveys.  To  determine  the 
extent  of  any  interference  to  broadcast 
television  receivers  resulting  from 
operation  of  43  MHz  paging  stations 
authorized  pursuant  to  this  section, 
carriers  shall  conduct  semi-annual 
surveys  during  the  first  two  years  of 
operation.  The  first  such  survey  is  to 
begin  on  the  date  when  service  to 
subscribers  commences.  For  each 
sur\'ey,  the  carrier  shall  contact  at  least 
25  television  viewers  to  determine 
whether  they  have  experienced 
interference. 

(1)  The  carrier  shall  contact  viewers 
located  throughout  the  geographic  area 
encompassed  by  a  3  kilometer  (2  mile) 
radius  of  the  43  MHz  paging  transmitter 
antenna  site.  The  carrier  must  not 
attempt  to  obtain  a  misleading  survey  by 
contacting  only  viewers  less  likely  to  be 
experiencing  interference.  For  example, 
the  carrier  must  not  contact  only  the 
viewers  located  most  distant  from  the 
paging  transmitter  antenna  site.  Instead, 
the  carrier  shall  contact  viewers  located 
near  the  paging  transmitter  antenna  site. 

(2)  The  carrier  shall  not,  in 
subsequent  surveys,  contact  viewers 
who  were  contacted  in  a  previous 
sur\'ey;  provided  that,  in  the  event  that 
all  of  the  viewers  within  3  kilometers  (2 
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miles)  have  been  contacted,  viewers 
located  near  the  paging  transmitter 
antenna  site  shall  be  contacted  again. 

(c)  Periodic  reports.  Following  each 
survey,  the  carrier  shall  submit  to  the 
FCC  a  written  report  disclosing  and 
evaluating  the  extent  of  any 
interference.  These  reports  must 
include: 

(1)  The  number  of  the  report  (1  to  4); 

(2)  The  station  call  sign; 

(3)  The  file  number  of  the  application 
that  resulted  in  the  developmental 
authorization; 

(4)  An  exact  description  of  the 
transmitter  location(s); 

(5)  The  date(s)  and  time  of  day  when 
the  survey  was  conducted; 

(6)  The  survey  method  used  (e.g. 
telephone,  on-site,  etc.); 

(7)  The  names,  addresses  and 
telephone  numbers  of  the  viewers 
contacted; 

(8)  If  interference  resulted  from 
operation  of  the  43  MHz  paging  station, 
a  summary  of  how  the  interference 
problem  was  resolved; 

(9)  The  names  and  telephone  numbers 
of  any  technical  personnel  consulted 
and/or  employed  to  resolve  interference 
problems. 

(d)  Exceptions.  The  FCC  may  grant  a 
regular  authorization  in  the  Paging  and 
Radiotelephone  Service  for  a  43  MHz 
paging  station  in  the  following 
circumstances: 

(1)  After  the  two-year  developmental 
period,  provided  that  broadcast  TV 
interference  complaints  have  been 
resolved  by  the  carrier  in  a  satisfactory 
manner.  Licensees  that  hold  a 
developmental  authorization  for  a  43 
MHz  paging^ station  and  wish  to  request 
a  regular  authorization  must  file  an 
application  (FCC  Form  401)  prior  to  the 
expiration  of  the  developmental  period. 

(2)  In  the  case  of  the  assignment  of  or 
a  transfer  of  control  of  a  regular 
authorization  of  a  43  MHz  paging 
station  in  the  Paging  and 
Radiotelephone  Service,  provided  that 
the  station  has  been  in  continuous 
operation  providing  ser\'ice  with  no 
substantial  interruptions. 

§  22.41 3    Developmental  authorization  of 
72-76  MHz  fixed  transmitters. 

Because  of  the  potential  for 
interference  with  the  reception  by 
broadcast  television  sets  and  video 
recorders  of  full  service  TV  stations 
transmitting  on  TV  Channels  4  and  5, 
72-76  MHz  channels  are  assigned  for 
use  within  16  kilometers  (10  miles)  of 
the  antenna  of  any  full  service  TV 
station  transmitting  on  TV  Channel  4  or 
I  only  under  developmental 
uthorizations  subject  to  the 
.equirements  of  this  section,  except  as 


provided  in  paragraph  (b)  of  this 
section. 

(a)  Carrier  responsibility.  Carriers  so 
authorized  shall  operate  the  72-76  MHz 
fixed  station  under  developmental 
authority  for  a  period  of  at  least  six 
months.  During  the  developmental 
period,  carriers  must  resolve  any 
"broadcast  television  receiver 
interference  problems  that  may  occur  as 
a  result  of  operation  of  the  72-76  MHz 
transmitter(s). 

(b)  Exceptions.  The  FCC  may  grant  a 
regular  authorization  in  the  Paging  and 
Radiotelephone  Service  for  a  72-76 
MHz  fixed  station  under  the  following 
circumstances: 

(1)  Af^er  six  months  of  operation 
under  developmental  authorization,  and 
provided  that  broadcast  TV  interference 
complaints  have  been  resolved  by  the 
carrier  in  a  satisfactory  manner,  the  FCC 
may  grant  a  regular  authorization. 
Licensees  that  hold  a  developmental 
authorization  for  a  72-76  MHz  fixed 
station  and  wish  to  request  a  regular 
authorization  must  file  an  application 
(FCC  Form  401)  prior  to  the  expiration 
of  the  developmental  authorization. 

(2)  In  the  case  of  the  assignment  of  or 
a  transfer  of  control  of  a  regular 
authorization  of  a  72-76  MHz  fixed 
station  in  the  Paging  and 
Radiotelephone  Service,  the  FCC  may 
grant  such  assignment  or  consent  to 
such  transfer  of  control  provided  that 
the  station  has  been  in  continuous 
operation  providing  service  with  no 
substantial  interruptions. 

(3)  If  a  proposed  72-76  MHz  fixed 
transmitter  antenna  is  to  be  located 
within  50  meters  (164  feet)  of  the 
antenna  of  the  full  service  TV  station 
transmitting  on  TV  Channel  4  or  5,  the 
FCC  may  grant  a  regular  authorization 
instead  of  a  developmental 
authorization. 

§  22.41 5    Developmental  authorization  of 
928-060  MHz  fixed  transmitters. 

Channels  in  the  928-929  MHz  and 
952-960  MHz  ranges  may  be  assigned 
under  developmental  authorizations  to 
fixed  transmitters  in  point-to-multipoint 
systems  at  lor>ations  that  are  short- 
spaced  (i.e.  do  not  meet  the  113 
kilometer  (70  mile)  separation 
requirement  of  §  22.625),  subject  to  the 
requirements  of  this  section. 

(a)  Carrier  responsibility.  Applications 
for  developmental  authorizations 
pursuant  to  this  section  must  contain  an 
engineering  analysis  that  shows  that  no 
interference  will  be  caused  or  received. 
Carriers  so  authorized  shall  operate  the 
short-spaced  transmitter  for  a  period  of 
one  year. 

(b)  Exceptions.  The  FCC  may  grant  a 
regular  authorization  in  the  Paging  and 


Radiotelephone  Service  for  a  short- 
spaced  fixed  station  under  the  following 
circumstances: 

(1)  After  one  year  of  operation  under 
developmental  authorization,  and 
provided  that  no  interference  has  been 
caused,  the  FCC  may  grant  a  regular 
authorization.  Licensees  that  hold  a 
developmental  authorization  and  wi.sh 
to  request  a  regular  authorization  must 
file  an  application  (FCC  Form  401)  prior 
to  the  expiration  of  the  developmental 
authorization. 

(2)  In  the  case  of  the  assignment  of  or 
a  transfer  of  control  of  a  regular 
authorization  of  a  short-spaced  fixed 
station  in  the  Paging  and 
Radiotelephone  Service,  the  FCC  may 
grant  such  assignment  or  consent  to 
such  transfer  of  control  provided  that 
the  station  has  been  in  continuous 
operation  providing  service  and  no 
interference  has  been  caused. 

§  22.41 7    Developmental  authorization  of 
meteor  burst  systems. 

Because  of  the  potential  for 
interference  to  other  42-46  MHz 
operations,  central  office  and  rural 
subscriber  stations  in  Alaska  are 
authorized  to  use  meteor  burst 
propagation  modes  to  provide  rural 
radiotelephone  service  only  under 
developmental  authorizations  subject  to 
the  requirements  of  this  section,  except 
as  provided  in  paragraph  (b)  of  this 
section.  See  also  §§  22.725(c)  and 
22.729. 

(a)  Carrier  responsibility.  Carriers  and 
subscribers  so  authorized  shall  operate 
the  station  under  developmental 
authority  for  a  period  of  at  least  one 
year. 

(b)  Exceptions.  The  FCC  may  grant  a 
regular  authorization  in  the  Rural 
Radiotelephone  Service  for  a  central 
office  or  rural  subscriber  to  use  meteor 
burst  propagation  modes  to  provide 
rural  radiotelephone  service  under  the 
following  circumstances: 

(1)  After  one  year  of  operation  under 
developmental  authorization,  and 
provided  that  no  interference  has  been 
caused  to  other  operations,  the  FCC  may 
grant  a  regular  authorization.  Licensees 
that  hold  a  developmental  authorization 
to  use  meteor  burst  propagation  modes 
to  provide  rural  radiotelephone  service 
and  wish  to  request  a  regular 
authorization  must  file  an  application 
(FCC  Form  401)  prior  to  the  expiration 
of  the  developmental  authorization. 

(2)  In  the  case  of  the  assignment  of  or 
a  transfer  of  control  of  a  regular 
authorization  of  a  central  office  or  rural 
subscriber  station  authorizing  the  use  of 
meteor  burst  propagation  modes  in  the 
Rural  Radiotelephone  Service,  the  FCC 
may  grant  such  assignment  or  consent  to 
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such  transfer  of  control  provided  that 
the  station  has  been  in  operation 
providing  service  with  no  substantial 
interruptions. 

Subpart  E— Paging  and 
Radiotelephone  Service 

$22,501    Scope. 

The  rules  in  this  subpart  govern  the 
licensing  and  operation  of  public  mobile 
paging  and  radiotelephone  stations.  The 
hcensing  and  operation  of  these  stations 
are  also  subject  to  rules  elsewhere  in 
this  part  that  apply  generally  to  the 
Public  Mobile  Services.  However,  in 
cjxse  of  conflict,  the  rules  in  this  subpart 
govern. 

§  22.507    Number  of  transmitters  per 
station. 

This  section  concerns  the  number  of 
transmitters  licensed  under  each  station 
authorization  in  the  Paging  and 
Radiotelephone  Service.  Each  station 
must  have  at  least  one  transmitter. 
There  is  no  limit  to  the  number  of 
transmitters  that  a  station  may 
comprise.  However,  transmitters  within 
a  station  should  be  operationally  related 
and/or  should  serve  the  same  general 
geographical  area.  Operationally  related 
transmitters  are  those  that  operate 
together  as  a  system  (e.g.  trunked 
systems,  simulcast  systems),  rather  than 
independently.  Furthermore,  the  FCC 
may  split  wide-area  systems  into  two  or 
more  stations  for  administrative 
convenience.  Except  for  nationwide 
paging  and  other  operationally  related 
transmitters,  transmitters  that  are 
widely  separated  geographically  are  not 
licensed  under  a  single  authorization. 
The  FCC  may  consolidate  separately 
authorized  stations  upon  request  (FCC 
Form  401)  of  the  licensee,  if  appropriate 
under  this  section. 

Note  to  §  22.507:  Notwithstanding  the 
pnjvisions  of  §  22. 507,  until  further  notice 
there  can  be  no  more  than  99  transmitters  per 
station. 

§  22.51 1    ConsUuction  period  for  the 
Paging  and  Radiotelephone  Service. 

The  construction  period  for  stations 
in  the  Paging  and  Radiotelephone 


Service  is  one  year. 

§  22.51 5    Permisslt}le  communications 
paths. 

Mobile  stations  may  communicate 
only  with  and  through  base  stations. 
Ba.se  stations  may  communicate  only 
with  mobile  stations  and  receivers  on 
land  or  surface  vessels. 

§  22.529    Application  requirements  tor  tf»e 
Paging  and  Radiotelephone  Service. 

In  addition  to  information  required  by 
sulpparts  B  and  D  of  this  part. 


applications  for  authorization  to  operate 
a  transmitter  in  the  Paging  and 
Radiotelephone  Service  must  contain 
the  applicable  supplementary 
information  described  in  this  section. 

(a)  Administrative  information.  The 
following  information  is  required  by 
FCC  Form  401.  Schedule  B. 

(1)  The  number  of  transmitter  sites  for 
whicii  authorization  is  requested. 

(2)  The  call  sign(s)  of  other  facilities 
in  the  same  area  that  are  ultimately 
controlled  by  the  real  party  in  interest 
to  the  application. 

(b)  Technical  information.  The 
following  information  required  by  FCC 
Form  401.  Schedule  B. 

(1)  Location  description,  city,  county, 
state,  geographical  coordinates  correct 
to  ±1  second,  the  datum  used  (NAD  27 
or  NAD  83).  site  elevation  above  mean 
sea  level,  proximity  to  adjacent  market 
boundaries  and  international  borders; 

(2)  Antenna  manufacturer,  model 
number  and  type,  antenna  height  to  tip 
above  ground  level,  the  height  of  the 
center  of  radiation  of  the  antenna  above 
the  average  terrain,  the  height  of  the 
antenna  center  of  radiation  above  the 
average  elevation  of  the  terrain  along 
each  of  the  8  cardinal  radials,  antenna 
gain  in  the  maximum  lobe,  the 
beamwidth  of  the  maximum  lobe  of  the 
antenna,  a  polar  plot  of  the  horizontal 
gain  pattern  of  the  antenna,  the  electric 
field  polarization  of  the  wave  emitted  by 
the  antenna  when  installed  as  proposed; 

(3)  The  center  frequency  of  each 
channel  requested,  the  maximum 
effective  radiated  power,  the  effective 
radiated  power  in  each  of  the  cardinal 
radial  directions,  any  non-standard 
emission  types  to  be  used,  including 
bandwidth  and  modulation  type,  the 
transmitter  classification  (e.g.  base, 
fixed,  mobilfi).  and  the  locations,  if  any. 
of  any  points  of  communication. 

One-Way  Paging  Operation 

§  22.531    Channels  for  one-way  paging 
operation. 

The  following  channels  are  allocated 
for  assignment  to  base  transmitters  that 
provide  one-way  public  paging  service. 
Unless  otherwise  indicated,  all  channels 
have  a  bandwidth  of  20  kHz  and  are 
designated  by  their  center  frequencies  in 
MegaHertz. 


Ulff  Channels 


931.0125 
931.0375 
931.0625 
931.0875 
931.1125 
931.1375 
931.1625 
931.1875 
931.2125 
931.2375 


931.2625 
931.2875 
931.3125 
931.3.175 
931.3625 
931.3875 
931.4125 
931.4375 
931.4625 
931.4«J75 


931.5125 
931.5375 
931.5C25 
931.5875 
931.6125 
931.6375 
931.6625 
931.6875 
931.7125 
931r7375 


931.7625 
931.7675 
931.8125 
931.8375 
931.8625 
931.8875 
931.9125 
931.9375 
931.9625 
931.98-5 


Low  VHF  Channels 


35.20 
35.22 
35.24 
35.26 
35.30 
35.34 
35.38 
35.42 

152.24 


35.46 
35.50 
35.54 
35.56 
35..'58 
3560 
35.62 
35.66 


43.20 
43.22 
43.24 
43.26 
43.30 
43.34 
43.38 
43.42 


High  VHF  Channels 
152.84  158.10 


43.46 
43.50 
43.54 
43.56 
43.58 
43.60 
43.62 
43.66 

158.70 


(a)  The  43  MHz  channels  may  be 
assigned  under  developmental' 
authorizations,  pursuant  to  the 
requirements  of  §22.411. 

(b)  Channels  931.8875,  931.9125.  and 
931.9375  MHz  may  be  assigned  only  to 
transmitters  providing  nationwide 
network  paging  service. 

(c)  Upon  application  (FCC  Form  401). 
common  carriers  may  be  authorized  to 
provide  one-way  paging  service  using 
the  leased  subcarrier  facilities  of 
broadcast  stations  licensed  under  part 
73  of  this  chapter. 

(d)  Occasionally  in  case  law  and  other 
formal  and  informal  documents,  the  low 
VHF  channels  have  been  referred  to  as 
"lowband"  channels,  and  the  high  VHF 
channels  have  been  referred  to  as 
"guardband"  channels. 

(e)  Pursuant  to  the  U.S.-Canada 
Interim  Coordination  Considerations  for 
929-932  MHz.  as  amended,  only  the 
following  UHF  channels  may  be 
assigned  in  the  continental  United 
States  North  of  Line  A  or  in  the  State  of 
Alaska  East  of  Line  C.  within  the 
indicated  longitudes: 

(1)  From  longitude  W.73''  to  longitude 
VV.75''  and  from  longitude  \V.78°  to 
longitude  \V.81'': 


931.0125 
931.0375 
931.0625 


931.1125 
931.1375 
931.1625 


931.1875 
931.2125 
931.2375 


931  2625 
931.8625 


(2)  From  longitude  W.Bl"  to  loneitude 
\V.85': 


931.0125 
931.0^5 
931.0625 
931.1125 
931.1375 
931.1625 


931.2125 
931.2375 
931.2625 
931.2875 
931.3125 
931.3375 


931.3875 
931.4125 
931.4625 
931.4875 
931.5125- 
931.5375 


931.5875 
931.6125 
931.6375 
931.8625 


931.1875    931.3625    931.5625 

(3)  Longitudes  other  than  specified  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section: 


931.0125 
931.0375 
931.0625 
931.1125 
931.1375 


931.1625 
931.1875 
931.2125 
931.2375 
931.2625 


931.2875 
931.3125 
931.3375 
931.3625 
931.3875 


931.4125 
931.4625 
931.8625 


(4)  At  any  longitude,  with 
aitthorization  condition  requiring 
coordinated,  shared  use  and  equal 
access  by  licensees  in  both  countries: 

931.4375    931.8875    931.9125    931.9375 
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S  22.535    Effective  radiated  power  limits. 

The  effective  radiated  power  (ERP)  of 
base  transmitters  operating  on  the 
channels  listed  in  §  22.531  must  not 
exceed  the  limits  in  this  section. 

(a)  Maximum  ERP.  The  ERP  must  not 
exceed  the  applicable  limits  in  this 
paragraph  under  any  circumstances. 


Frequency  range  (MHz) 


35-36  .... 
43-44  .... 
152-159 
931-932 


Muximum 

ERP 

(Watts) 


600 

500 

1400 

3500 


(b)  Basic  power  limit.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  ERP  of  transmitters  on  the 
VHP  channels  must  not  exceed  500 
Watts. 

(c)  Height-power  limit.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  ERP  of  transmitters  on  the 
VHP  channels  must  not  exceed  the 
amount  that  would  result  in  an  average 
distance  to  the  service  contour  of  32.2 
kilometers  (20  miles).  The  average 
distance  to  the  service  contour  is 
calculated  by  taking  the  arithmetic 
mean  of  the  distances  determined  using 
the  procedures  specified  in  §  22.537  for 
the  eight  cardinal  radial  directions, 
excluding  cardinal  radial  directions  for 
which  90%  or  more  of  the  distance  so 
calculated  is  over  water. 

(d)  Encompassed  interfering  contour 
areas.  Transmitters  are  exempt  from  the 
basic  power  and  height-power  limits  of 
this  section  if  the  area  within  their 
interfering  contours  is  totally 
encompassed  by  the  interfering  contours 
of  operating  co-channel  base 
transmitters  controlled  by  the  same 
licensee.  Por  the  purpose  of  this 
paragraph,  operating  transmitters  are 
authorized  transmitters  that  are 
providing  service  to  subscribers. 

(e)  Adjacent  channel  protection.  The 
ERP  of  transmitters  must  not  exceed  500 
Watts  if  they: 

(1)  Transmit  on  a  channel  in  the  152- 
159  MHz  frequency  range  and  are 
located  less  than  5  kilometers  (3.1 
miles)  from  any  station  licensed  in  the 
Private  Radio  Services  that  receives  on 
an  adjacent  channel;  or, 

(2)  Transmit  on  channel  158.10  or 
158.70  MHz  and  are  located  less  than  5 
kilometers  (3.1  miles)  from  any  station 


licensed  in  the  Public  Mobile  Services 
that  receives  on  either  of  the  following 
adjacent  channels:  158.07  MHz  or 
158.67  MHz. 

§22.537    Technical  channel  assignment 
criteria. 

The  rules  in  this  section  establish 
technical  assignment  criteria  for  the 
channels  listed  in  §  22.531.  These 
criteria  permit  channel  assignments  to 
be  made  in  a  manner  such  that 
reception  by  public  paging  receivers  of 
signals  from  base  transmitters,  within 
the  service  area  of  such  base 
transmitters,  is  protected  from 
interference  caused  by  the  operation  of 
independent  co-channel  base 
transmitters. 

(a)  Contour  overlap.  The  FCC  may 
grant  an  application  requesting 
assignment  of  a  channel  to  a  proposed 
base  transmitter  only  if: 

(1)  The  interfering  contour  of  the 
proposed  transmitter  does  not  overlap 
the  service  contour  of  any  protected  co- 
channel  transmitter  controlled  by  a 
carrier  other  than  the  applicant,  unless 
that  carrier  has  agreed  in  writing  to 
accept  any  interference  that  may  result 
from  operation  of  the  proposed 
transmitter;  and, 

(2)  The  service  contour  of  the 
proposed  transmitter  does  not  overlap 
the  interfering  contour  of  any  protected 
co-channel  transmitter  controlled  by  a 
carrier  other  than  the  applicant,  unless 
the  applicant  agrees  to  accept  any 
interference  that  may  result  from 
operation  of  the  protected  co-channel 
transmitter;  and, 

(3)  The  area  and/or  population  to 
which  service  would  be  provided  by  the 
proposed  transmitter  is  substantial,  and 
service  gained  would  exceed  that  lost  as 
a  result  of  agreements  to  accept 
interference. 

(b)  Protected  transmitter.  For  the 
purposes  of  this  section,  protected 
transmitters  are  authorized  transmitters 
for  which  there  is  a  current  FCC  public 
record  and  transmitters  proposed  in 
prior-filed  pending  applications. 

(c)  VHP  service  contour.  For  paging 
stations  transmitting  on  the  VHP 
channels,  the  distance  from  the 
transmitting  antenna  to  the  service 
contour  along  each  cardinal  radial  is 
calculated  as  follows: 
d=1.243xh"*>xp'i»' 

where  d  is  the  radial  distance  in 
kilometers 


h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

(1)  Whenever  the  actual  HAAT  is  less 
than  30  meters  (98  feet),  30  must  be 
used  as  the  value  for  h  in  the  above 
formula. 

(2)  The  value  used  for  p  in  the  above 
formula  must  not  be  less  than  27  dB  less 
than  the  maximum  ERP  in  any  direction 
or  0.1  Watt,  whichever  is  more. 

(3)  The  distance  from  the  transmitting 
antenna  to  the  service  contour  along  any 
radial  other  than  the  eight  cardinal 
radials  is  routinely  calculated  by  linear 
interpolation  of  distance  as  a  function  of 
angle.  However,  in  resolving  petitions  to 
deny,  the  FCC  may  calculate  the 
distance  to  the  service  contour  using  the 
formula  in  paragraph  (c)  of  this  section 
with  actual  HAAT  and  ERP  data  for  the 
inter-station  radial  and  additional 
radials  above  and  below  the  inter- 
station  radial  at  2.5°  intervals. 

(d)  VHP  interfering  contour.  For 
paging  stations  transmitting  on  the  VHP 
channels,  the  distance  from  the 
transmitting  antenna  to  the  interfering 
contour  along  each  cardinal  radial  is 
calculated  as  follows: 
d=6.509xh<'2«xp"''' 
where  d  is  the  radial  distance  in 

kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

(1)  Whenever  the  actual  HAAT  is  less 
than  30  meters  (98  feet),  30  must  be 
used  as  the  value  for  h  in  the  above 
formula. 

(2)  The  value  used  for  p  in  the  above 
formula  must  not  be  less  than  27  dB  less 
than  the  maximum  ERP  in  any  direction 
or  0.1  Watt,  whichever  is  more. 

(3)  The  distance  from  the  transmitting 
antenna  to  the  interfering  contour  along 
any  radial  other  than  the  eight  cardinal 
radials  is  routinely  calculated  by  linear 
interpolation  of  distance  as  a  function  of 
angle.  In  resolving  petitions  to  deny, 
however,  the  FCC  may  calculate  the 
distance  to  the  interfering  contour  using 
the  formula  in  paragraph  (d)  of  this 
section  with  actual  HAAT  and  ERP  data 
for  the  inter-station  radial  and 
additional  radials  above  and  below  the 
inter-station  radial  at  2.5°  intervals. 

(e)  931  MHz  senice  contour.  For 
paging  stations  transmitting  on  the  931 
MHz  channels,  the  service  contour  is  a 
circle,  centered  on  the  transmitting 
antenna,  with  a  radius  determined  from 
Table  E-1  of  this  section. 


Table  E-V— 931  MHz  Paging  Service  Radii 


Service  radius  km  (miles) 

Effective  radiated  power  (Watts) 

Antenna  HAAT  metefs  (feet) 

0-125 

126-250 

251-500 

501-1000 

1001-1860 

1861-3500 

0-177 : 

32.2  (20) 

32.2  (20) 

32.2  (20) 

32.2  (20) 

32.2  (20) 

32.2  (20) 
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TABLE  E-1.— 931  MHz  Paging  Service  Radij— Continued 


Service  radius  km  (miles) 


Antenna  HAAT  meters  (feet) 


(01-581) 
178-305  .._.. 
(582-1001) 

306-427  

(1002-1401) 

428-610  

(1402-2001) 

611-861  

(2002-2825) 

862-1219  

(2826-3999) 

1220+  

(4000+) 


Effective  radiated  power  (Watts) 


0-125 


32.2  (20) 
32.2(20) 

32.2  (20) 
37.0  (23) 
41.8(26) 

56.3  (35) 


126-250 


32.2  (20) 
322  (20) 
37.0  (23) 
41.8(25) 

56.3  (35) 
56.3  (35) 


251-500 


322  (20) 
37.0  (23) 
41.8(26) 
41.8(26) 
56.3  (35) 
83.7  (52) 


501-1000 


322(20) 
41.8(26) 
56.3  (35) 
56.3  (35) 
83.7  (52) 
83.7  (52) 


1001-1860 


37.0  (23) 
56.3  (35) 
56.3  (35) 
83.7  (52) 
83.7  (52) 
83.7  (52) 


1861-3500 


41.8(26) 
56.3  (35) 
56.3  (35) 
83.7  (52) 
83.7  (52) 
83.7  (52) 


IS  a 


?  Jii^  ^^/li!/^'^1?f  ''°"^°"''-   ^°'  P"*^'"^  ^^''*'°"'  transmitting  on  the  931  MHz  channels,  the  interfering  contour 
circle,  centered  on  the  transmittmg  antenna,  with  a  radius  determined  from  Table  E-2  of  this  section. 

Table  E-2.— 931  MHz  Paging  Interfering  Radii 


Intedering  radius  i<m  (miles) 
Antenna  HAAT  meters  (feet) 


0-177: 

(0-581) 

178-305  

(582-1001) 

306-427  

(1002-1401) 

428^^10  

(1402-2001) 

611-861  

(2002-2825) 

862-1219  

(2826-3999) 
1220+ 
(4000+)  


(g)  In-building  radiation  systems.  The 
locations  of  in-building  radiation 
.systems  must  be  within  the  service 
contour(s)  of  the  licensee's  authorized 
transmitteKs)  on  the  same  channel.  In- 
building  radiation  systems  are  not 
protected  facilities,  and  therefore  do  not 
have  sen'ice  or  interfering  contours. 

§  22.539    Additioftal  channel  policies. 

The  rules  in  this  section  govern  the 
processing  of  applications  for  a  paging 
channel  when  the  applicant  has  applied 
for  or  been  granted  an  authorization  for 
other  paging  channels  in  the  same 
geographic  area.  This  section  applies  to 
applications  proposing  to  use  the 
channels  Usted  in  §  22.531.  excluding 
the  nationwide  network  paging 
channels  and  broadcast  station 
subcarriers.  or  the  channels  listed  in 
§  22.561,  where  the  application 
proposes  to  use  those  channels  to 
provide  paging  service  only.  The  general 
policy  of  the  FCC  is  to  assign  one  paging 
channel  in  an  area  to  a  carrier  per 
i  pplication  cycle.  That  is,  a  carrier  must 


Effective  radiated  power  (Watts) 


0-125 


80.5  (50) 
80.5  (50) 
80.5  (50) 
80.5  (50) 

88.5  (55) 

96.6  (60) 

130.4  (81) 


126-250 


80.5  (50) 
80.5  (50) 
80.5  (50) 

88.5  (55) 

96.6  (60) 
130.4  (81) 

130.4(81) 


251-500 


80.5  (50) 
80.5  (50) 

88.5  (55) 

96.6  (60) 
96.6  (60) 

130.4  (81) 

191.5(119) 


501-1000 


80.5  (50) 

80.5  (50) 

96.6  (60) 
130.4(81) 
130.4  (81) 

191  5(119) 

191.5(119) 


1001-1860 


80.5  (50) 

88.5  (55) 

130.4  (81) 

130.4  (81) 

191.5(119) 

191.5(119) 

191.5(119) 


1861-3500 


80.5  (50) 

96.6  (60) 
130.4  (81) 
130.4  (81) 

191.5(119) 
191.5(119) 

191.5(119) 


apply  for  one  paging  channel,  receive 
the  authorization,  construct  the  station, 
provide  service  to  subscribers,  and 
notify  the  FCC  of  commencement  of 
service  to  subscribers  (FCC  Form  489) 
before  applying  for  an  additional  paging 
channel  in  that  area. 

(a)  VHP  transmitters  in  same  area. 
Any  transmitter  on  any  VHP  channel 
listed  in  §  22.531  is  considered  to  be  in 
the  same  geographic  area  as  another 
transmitter  on  any  other  VHP  channel 
listed  in  §22.531  if: 

(1)  One  transmitter  location  is  within 
the  service  area  of  the  other  transmitter; 
or. 

(2)  the  area  within  the  overlap  of  the 
service  contours  of  the  two  transmitters 
constitutes  50  percent  or  more  of  the 
service  area  of  eiLher  of  the  transmitters. 

(b)  931  MHz  transmitters  in  same 
area.  Any  transmitter  on  any  931  MHz 
channel  is  considered  to  be  in  the  same 
geographic  area  as  another  transmitter 
on  any  channel  Usted  in  §  22.531  if  it  is 
located  less  than  64.4  kilometers  (40 
miles)  from  the  transmitter.  Likewise. 


any  transmitter  on  any  channel  listed  in 
§  22.531  is  considered  to  be  in  the  same 
geographic  area  as  another  transmitter 
on  any  931  MHz  channel  i.  it  is  located 
less  than  64.4  kilometers  (40  miles)  from 
that  transmitter. 

(c)  Initial  channel.  The  FCC  will  not 
assign  more  than  one  channel  for  new 
paging  stations.  Paging  stations  are 
considered  to  be  new  if  there  are  no 
authorized  transmitters  on  any  channel 
listed  in  §  22.531  controlled  by  the 
applicant  in  the  same  geographic  area. 

(d)  Additional  channel.  Applications 
for  transmitters  to  be  located  in  the 
same  geographic  area  as  an  authorized 
station  controlled  by  the  applicant,  but 
to  operate  on  a  different  channel,  are 
considered  as  requesting  an  additional 
channel  for  the  authorized  station, 
unless  paragraph  (e)  of  this  section 
applies. 

(e)  Additional  transmitters  on  same 
channel.  Notwithstanding  other 
provisions  of  this  section,  applications 
for  transmitters  to  be  located  in  the 
same  geographic  area  as  an  authorized 
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station  controlled  by  the  applicant,  and 
to  operate  on  the  same  paging  channel, 
are  not  considered  to  be  requests  for  an 
additional  paging  channel. 

(0  Amendment  of  pending 
application.  If  the  FCC  receives  and 
accepts  for  filing  an  application  for  a 
transmitter  to  be  located  in  the  same 
geographic  area  as  a  transmitter 
<^         proposed  in  a  pending  application 

previously  filed  by  the  applicant,  but  on 
a  different  channel,  the  subsequent 
application  is  considered  as  a  major 
amendment  to  change  the  technical 
proposal  of  the  prior  application,  unless 
paragraph  (e)  applies.  The  filing  date  of 
any  application  so  amended  is  the  date 
the  FCC  received  the  subsequent 
application. 

Ig)  Dismissal  of  premature^ 
applications  foT  additional  channel.  If 
the  FCC  receives  an  application 
•     requesting  an  additional  channel  for  an 
authorized  station  prior  to  receiving 
notification  that  the  station  is  providing 
service  to  subscribers  on  the  authorized 
channel(s).  the  FCC  may  dismiss  that 
application  without  prejudice  in 
accordance  with  §  22.128. 

§  22.541    Procedures  for  mutually 
exclusive  931  MHz  paging  applications. 

Mutually  exclusive  931  MHz 
applications  are  processed  in 
accordance  with  the  rules  in  this 
section. 

(a)  Filing  groups.  Pending  mutually 
exclusive  applications  are  processed  in 
filing  groups.  Mutually  exclusive 
applications  in  a  filing  group  are  given 
concurrent  consideration.  The  FCC  may 
dismiss  as  defective  (pursuant  to 
§  22.128)  any  mutually  exclusive 
application(s)  whose  filing  date  is 
outside  of  the  date  range  for  inclusion 
in  the  filing  group.  The  type  of  filing 
groups  used  in  day-to-day  application 
processing  are  specified  in  paragraph 
(b)(3)  of  this  section.  A  filing  group  is 
one  of  the  following  types: 

(1)  Renewal  filing  group.  A  renewal 
filing  group  comprises  a  timely-filed 
application  for  renewal  of  an 
authorization  and  all  timely-filed 
mutually  exclusive  competing 
applications. 

(2)  Same-day  filing  group.  A  same-day 
filing  group  comprises  all  mutually 
exclusive  applications  whose  filing  date 
is  the  same  day,  which  is  normally  the 
filing  date  of  the  first-filed 
application(s). 

(3)  Thirty-day  notice  and  cut-off  filing 
group.  A  thirty-day  notice  and  cut-off 
filing  group  comprises  mutually 
exclusive  appHcations  whose  filing  date 
is  no  later  than  30  days  after  the  date  of 
the  Public  Notice  listing  the  first-filed 


application(s)  (according  to  the  filing 
dates)  as  acceptable  for  filing. 

(4)  Window  filing  group.  A  window 
filing  group  comprises  mutually 
exclusive  applications  whose  filing  date 
is  within  an  announced  filing  window. 
An  annoimced  filing  window  is  a  period 
of  time  between  and  including  two 
specific  dates,  which  are  the  first  and 
last  dates  on  which  applications  (or 
amendments)  for  a  particular  purpose 
may  be  accepted  for  filing.  In  the  case 
of  a  one-day  filing  window,  the  two 
dates  are  the  same.  The  dates  are  made 
known  to  the  public  in  advance. 

(b)  Procedures.  Generally,  the  FCC 
may  grant  one  application  in  a  filing 
group  of  mutually  exclusive 
applications  and  dismiss  other 
application(s)  in  the  filing  group  that  are 
excluded  by  that  grant,  pursuant  to 
§22.128. 

(1)  Selection  methods.  In  selecting  the 
application  to  grant,  the  FCC  may  use 
competitive  biding  or  comparative 
hearings,  depending  on  the  type  of 
applications  involved. 

(2)  Dismissal  of  applications.  The  FCC 
may  dismiss  any  application  in  a  filing 
group  that  is  defective  or  otherwise 
subject  to  dismissal  under  §  22.128, 
either  before  or  after  employing 
selection  procedures. 

(3)  Type  of  filing  group  used.  Except 
as  otherwise  provided  in  this  part,  the 
type  of  filing  group  used  in  processing 
of  two  or  more  mutually  exclusive 
applications  depends  on  the  purpose(s) 
of  the  applications. 

(i)  If  one  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal  of  an  authorization,  a 
renewal  filing  group  is  used. 

(ii)  If  any  mutually  exclusive 
application  filed  on  the  earliest  filing 
date  is  an  application  for  modification 
and  none  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal,  a  same-day  filing  group  is 
used. 

(iii)  If  all  of  the  mutually  exclusive 
applications  filed  on  the  earliest  filing 
date  are  applications  for  initial 
authorization,  a  thirty-day  notice  and 
cut-off  filing  group  is  used. 

(4)  Disposition.  If  there  is  only  one 
application  in  any  type  of  filing  group, 
the  FCC  may  grant  that  application  and 
dismiss  without  prejudice  any 
applications  excluded  by  the  grant  (i.e. 
not  jn  the  filing  group).  If  there  is  more 
than  one  mutually  exclusive  application 
in  a  filing  group,  the  FCC  disposes  of 
these  applications  as  follows: 

(i)  Applications  in  a  renewal  filing 
group.  All  mutually  exclusive 
applications  in  a  renewal  filing  group 
are  designated  for  comparative 
consideration  in  a  hearing. 


(ii)  Applications  in  a  thirty-day  notice 
and  cut-off  filing  group.  (A)  If  all  of  the 
mutually  exclusive  applications  in  a 
thirty-day  notice  and  cut-off  filing  group 
are  applications  for  initial  authorization, 
the  FCC  administers  competitive 
bidding  procedures  in  accordance  with 
Subpart  Q  of  Part  1  of  this  chapter.  After 
such  procedures,  the  application  of  the 
successful  bidder  may  be  granted  and 
the  other  applications  may  be  dismissed 
without  prejudice. 

(B)  If  any  of  the  mutually  exclusive 
applications  in  a  thirty-day  notice  and 
cut-off  filing  group  is  an  application  for 
modification,  the  FCC  may  attempt  to 
resolve  the  mutual  exclusivity  by 
facilitating  a  settlement  between  the 
applicants.  If  a  settlement  is  not  reached 
within  a  reasonable  time,  the  FCC  may 
designate  all  applications  in  the  filing 
group  for  comparative  consideration  in 
a  hearing.  In  this  event,  the  resuU  of  the 
hearing  disposes  all  of  the  applications 
in'the  filing  group. 

(iii)  Applications  in  a  same-day  filing 
group.  If  there  are  two  or  more  mutually 
exclusive  applications  in  a  same-day 
filing  group,  the  FCC  may  attempt  to 
resolve  the  mutual  exclusivity  by 
facilitating  a  settlement  between  the 
applicants.  If  a  settlement  is  not  reached 
within  a  reasonable  time,  the  FCC  may 
designate  all  applications  in  the  filing 
group  for  comparative  consideration  in 
a  hearing.  In  this  event,  the  result  of  the 
hearing  disposes  all  of  the  applications 
in  the  filing  group. 

(iv)  Applications  in  a  window  filing 
group.  Applications  in  a  window  filing 
group  are  processed  in  accordance  with 
the  procedures  for  a  thirty-day  notice 
and  cut-off  filing  group  in  paragraph 
(b)(4)(ii)  of  this  section. 

(c)  Terminology.  For  the  purposes  of 
this  section,  terms  have  the  following 
meanings: 

(1)  The  "filing  date"  of  an  application 
is  the  date  on  which  that  application 
was  received  in  a  condition  acceptable 
for  filing  or  the  date  on  which  the  most 
recently  filed  major  amendment  to  that 
application  was  received,  whichever  is 
later,  excluding  major  amendments  in 
the  following  circumstances: 

(i)  The  major  Mnendment  reflects  only 
a  change  in  ownership  or  control  found 
by  the  FCC  to  be  in  the  public  interest; 
or, 

(ii)  The  major  amendment  as  received 
is  defective  or  otherwise  found 
unacceptable  for  filing. 

(2)  An  "application  for  initial 
authorization"  is: 

(i)  Any  application  requesting  an 
authorization  for  a  new  station; 

(ii)  Any  application  requesting 
authorization  for  an  existing  station  to 
operate  on  an  additional  channel; 


(iii)  Any  application  requesting 
authorization  for  a  new  transmitter  at  a 
location  more  than  2  kilometers  (1.2 
miles)  from  any  existing  transmitters  of 
the  applicant  hcensee  on  the  requested 
channel. 

(3)  An  "appHcation  for  modification" 
is  any  application  other  than  an 
application  for  initial  authorization  or 
renewal. 

$  22.551    Nationwide  network  paging 
service. 

The  rules  in  this  section  govern  the 
application  for  and  provision  of 
nationwide  network  paging  service  on 
the  channels  reserved  specifically  for 
such  service  in  §  22.531(b). 

(a)  Nationwide  network  organizers.  If 
and  when  a  nationwide  network  paging 
channel  becomes  available  for 
assignment,  the  FCC  will  issue  a  Public 
Notice  inviting  appUcations  from 
carriers  seeking  to  organize  a 
nationwide  network  paging  service.  The 
Public  NoUce  will  provide  complete 
details  regarding  appHcation 
requirements  and  procedures. 

(c)  Affiliated  local  carriers.  Parties 
seeking  to  become  affiliated  local 
carriers  in  a  nationwide  network  paging 
service  must  have  specific  completed 
contracts  with  the  network  organizer 
with  which  they  are  proposing  to 
affiliate.  AppUcations  may  contain  a 
letter,  in  heu  of  the  contracts,  indicating 
that  the  applicant  has  a  completed 
contract  with  the  organizer. 

(d)  Liability  for  technical  operation. 
Nationwide  network  organizers  and 
affiliated  local  carriers  are  jointly  and 
severally  liable  for  the  technical 
operation  of  the  local  network  stations. 

§  22.559    One-way  paging  application 
requirements. 

In  addition  to  information  required  by 
Subparts  b  and  d  of  this  part  and 
§  22.529,  applications  for  authorization 
to  operate  a  paging  transmitter  on  the 
channels  listed  in  §22.531  must  contain 
the  applicable  supplementary 
information  described  in  this  section. 

(a)  Interference  exhibit.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  exhibit  demonstrating 
compliance  with  §  22.537  with  regard  to 
protected  transmitters  is  required  for 
applications  to  operate  a  transmitter  on 
the  VHF  channels.  This  exhibit  must: 

(1)  Identify  each  protected  transmitter 
located  within  109  kilometers  (68  miles) 
of  the  proposed  transmitter  in  directions 
in  which  the  distance  to  the  interfering 
contour  is  76.5  kilometers  (47.5  miles) 
or  less,  and  within  178  kilometers  (111 
miles)  of  the  proposed  transmitter  in 
directions  in  which  the  distance  to  the 
interfering  contour  exceeds  76.5 
kilpmeters  (47.5  miles). 


(2)  For  each  protected  transmitter 
identified,  show  the  results  of  distance 
calculations  indicating  that  there  would 
be  no  overlap  of  service  and  interfering 
contours,  or  alternatively,  indicate  that 
the  licensee  of  or  applicant  for  the 
protected  transmitter  and/or  the 
applicant,  as  required,  have  agreed  in 
writing  to  accept  any  interference 
resulting  from  operation  of  the  proposed 
transmitter. 

(b)  Encompassment  exhibit.  An 
exhibit  showing  that  the  area  within  the 
interfering  contour  of  the  proposed 
transmitter  would  be  totally 
encompassed  by  interfering  contours  of 
operating  co-channel  base  transmitters 
controlled  by  the  applicant  is  required 
for  appUcations  to  operate  a  transmitter 
with  ERP  exceeding  the  basic  power  and 
height-power  limits  of  §  22.535.  For 
VHF  transmitters,  this  encompassment 
exhibit  may  substitute  for  the 
interference  exhibit  required  in 
paragraph  (a)  of  this  section. 

One-Way  or  Two-Way  Mobile 
Operation 

§22.561    Channels  for  one-way  or  two-way 
mobile  operation. 

The  following  channels  are  allocated 
for  paired  assignment  to  transmitters 
that  provide  (or  support  other 
transmitters  that  provide)  one-way  or 
two-way  public  land  mobile  service. 
These  channels  may  be  assigned  for  use 
by  mobile  or  base  transmitters  as 
indicated,  and  to  fixed  transmitters 
(including  control,  repeater  or  other 
fixed  transmitters).  The  mobile  channels 
may  also  be  assigned  for  use  by  base  or 
fixed  transmitters  under  certain 
circumstances  (see  §  22.567(h)).  Unless 
otherwise  indicated,  all  channels  have  a 
bandwidth  of  20  kHz  and  are  designated 
by  their  center  fi^quencies  in 
MegaHertz. 


Base 


Mobile 


UHF  Channels 


Base 

Mobile 

VHF  Channels 

152.03 

158.49 

152.06 

158.52 

152.09 

158.55 

152.12 

158.58 

152.15 

158.61 

152.18 

158.64 

152.21 

158.67 

152.51 

157.77 

152.54 

157.80 

152.57 

157.83 

152.60 

157.86 

152.63 

157.89 

152.66 

157.92 

152.69 

157.95 

152.72 

157.98 

152.75 

158.01 

152.78 

158.04 

152.81 

158.07 

454.025 

459.025 

454.050 

459.050 

454.075 

459.075 

454.100 

459.100 

454.125 

459.125 

454.150 

459.150 

454.175 

459.175 

454.200 

459.200 

454.225 

459225 

454.250 

459.250 

454275 

459275 

454.300 

459.300 

454.325 

459.325 

454.350 

459.350 

454.375 

459.375 

454.400 

459.400 

454.425 

459.425 

454.450 

459.450 

454.475 

459.475 

454.500 

459.500 

454.525 

459.525 

454.550 

459.550 

454.575 

459.575 

454.600 

459.600 

454.625 

459.625 

454.650 

459.650 

§  22.563    Provision  of  rural  radiotelephone 
sen/ice  upon  request 

Channels  in  the  frequency  ranges 
152.03-152.81.  157.77-158.67.  454.025- 
454.650  and  459.025-459.650  MHz. 
inclusive,  are  also  allocated  for 
assignment  in  the  Rural  Radiotelephone 
Service.  Stations  in  the  Paging  and 
Radiotelephone  Service  that  provide 
two-way  pubUc  mobile  service  on  these 
channels  must  also  provide  rural 
radiotelephone  service  upon  request 
from  a  subscriber. 

§  22.565    Transmitting  power  limits. 

The  transmitting  power  of  base, 
mobile  and  fixed  transmitters  operating 
on  the  channels  listed  in  §  22.561  must 
not  exceed  the  limits  in  this  section. 

(a)  Maximum  ERP.  The  effective 
radiated  power  (ERP)  of  base  and  fixed 
transmitters  must  not  exceed  the 
applicable  limits  in  this  paragraph 
under  any  circumstances. 


Frequency  range  (MHz) 

Maximum 
ERP  (watts) 

152-153  

1400 

157-159  

150 

454-^55 

3500 

459-460  

150 

(b)  Basic  power  limit.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  ERP  of  base  transmitters 
must  not  exceed  500  Watts. 

(c)  Height-power  limits.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  ERP  of  base  transmitters 
must  not  exceed  the  amount  that  would 
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result  in  an  average  distance  to  the 
service  contour  of  41.6  kilometers  (26 
miles)  for  VHF  channels  or  30.7 
kilometers  (19  miles)  for  UHF  channels. 
The  average  distance  to  the  service 
contour  is  calculated  by  taking  the 
arithmetic  mean  of  the  distances 
determined  using  the  procedures 
specified  in  %  22.567  for  the  eight 
cardinal  radial  directions,  excluding 
cardinal  radial  directions  for  which 
90%  or  more  of  the  distance  so 
calculated  is  over  water. 

(d)  Encompassed  interfering  contour 
areas.  Base  transmitters  are  exempt  from 
the  basic  power  and  height-power  limits 
of  this  section  if  the  area  within  their 
interfering  contours  is  totally 
encompassed  by  the  interfering  contours 
of  operating  co^channel  based 
transmitters  controlled  by  the  same 
licensee.  For  the  purpose  of  this 
paragraph,  operating  transmitters  are 
authorized  transmitters  that  are 
providing  service  to  subscribers. 

(e)  Adjacent  channel  protection.  The 
ERP  of  base  and  fixed  transmitters  must 
not  exceed  500  Watts  if  they  transmit  on 
channel  454.025  MHz  and  are  located 
less  than  7  kilcnneters  (4.3  miles)  htxn 
any  Private  Radio  Services  station 
receiving  od  adjacent  channel  454.0000 
MHz. 

(0  Mobile  transmitters.  The 
transmitter  output  power  of  mobile 
transmitters  must  not  exceed  60  watts. 

(g)  Other  transmitters.  The  ERP  of 
dispatch  and  auxiliary  test  transmitters 
must  not  exceed  100  watts. 

§  22.567    Tectmtoal  ehafmel  assignment 
critaria. 

The  rules  in  this  section  establish 
technical  assigrunent  criteria  for  the 
channels  listed  in  §22.561.  The  criteria 
in  paragraphs  (a)  through  (f)  of  this 
section  permit  channel  assignments  to 
be  made  in  a  manner  such  that 
reception  by  public  mobile  receivers  of 
signals  from  base  transmitters,  within 
the  ser\'ice  area  of  such  base 
transmitters,  is  protected  from 
interff^rence  caused  by  the  operation  of 
independent  co-channel  base  and  fixed 
transmitters  in  the  Paging  and 
Radiotelephone  Service  and  central 
office  stations,  including  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  in  the  Rural  Radiotelephone 
Service.  Additional  criteria  in  paragraph 
(g)  of  this  section  permit  channel 
assignments  to  be  made  in  a  manner 
such  that  BETRS  communications  are 
protected  from  interference  caused  by 
the  operation  of  independent  co- 
channel  base  and  fixed  transmitters  in 
the  Paging  and  Radiotelephone  Service 
and  other  central  office  stations  in  the 
Rural  Radiotelephone  Service.  Separate 


criteria  in  paragraph  (h)  of  this  section 
apply  only  to  assignment  of  the 
channels  designated  in  §  22.561  as 
mobile  channels  to  base  and  fixed 
transmitters,  and  permit  these  channel 
assignments  to  be  made  in  a  manner 
such  that  reception  by  public  base  and 
fixed  receivers  of  signals  from 
associated  mobile  and  fixed  transmitters 
is  protected  from  interference  caused  by 
the  operation  of  independent  co- 
channel  base  and  fixed  transmitters. 

(a)  Contour  overlap.  The  FCC  may 
grant  an  application  requesting 
assignment  of  a  channel  to  a  proposed 
base,  fixed  or  central  office  station 
transmitter  only  if: 

(1)  The  interfering  contour  of  the 
proposed  transmitter  does  not  overlap 
the  service  contour  of  any  protected  co- 
channel  transmitter  controlled  by  a 
carrier  other  than  the  applicant,  unless 
that  carrier  has  agreed  in  writing  to 
accept  any  interference  that  may  result 
from  operation  of  the  proposed 
transmitter;  and 

(2)  The  service  contour  of  the 
proposed  transmitter  does  no<  overlap 
the  interfering  contour  of  any  protected 
co-channel  transmitter  controlled  by  a 
carrier  other  than  the  applicant,  unless 
the  application  contains  a  statement  that 
the  applicant  agrees  to  accept  any 
interference  that  may  result  from 
operation  of  the  protected  co-channel 
transmitter;  and 

(3)  The  area  and/or  population  to 
which  service  would  be  provided  by  the 
proposed  transmitter  is  substantial,  and 
service  gained  would  exceed  that  lost  as 
a  result  of  agreements  to  accept 
interference. 

(b)  Protected  transmitter.  For  the 
purposes  of  this  section,  protected 
transmitters  are  authorized  transmitters 
for  which  there  is  a  current  FCC  public 
record  and  transmitters  proposed  in 
prior-filed  pending  applications,  in  the 
Paging  and  Radiotelephone  Service  and 
the  Rural  Radiotelephone  Service. 

(c)  VHF  service  contour.  For  base 
stations  transmitting  on  the  VHF 
channels,  the  radial  distance  from  the 
transmitting  antenna  to  the  service 
contour  along  each  cardinal  radial  is 
calculated  as  follows: 
d=1.609xh"*xp<'2" 

where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

(1)  Whenever  the  actual  HAAT  is  less 
than  30  meters  (98  feet),  30  must  be 
used  as  the  value  for  h  in  the  above 
formula. 

(2)  The  value  used  for  p  in  the  above 
formula  must  not  be  less  than  27  dB  less 
than  the  ma.ximum  ERP  in  any 


direction,  or  0.1  Watt,  whichever  is 
more. 

(3)  The  distance  from  the  transmitting 
antenna  to  the  service  contour  along  aay 
radial  other  than  the  eight  cardinal 
radials  is  routinely  calculated  by  linear 
interpolation  of  distance  as  a  function  of 
angle.  However,  in  resolving  petitions  to 
deny,  the  FCC  may  calculate  the 
distance  to  the  service  contour  using  the 
formula  in  paragraph  (c)  of  this  section 
with  actual  HAAT  and  ERP  data  for  the 
inter-station  radial  and  additional 
radials  above  and  below  the  inter- 
station  radial  at  2.5*  intervals. 

(d)  VHF  interfering  contour.  For  base 
and  fixed  stations  transmitting  on  the 
VHF  channels,  the  radial  distance  from 
the  transmitting  antenna  to  the 
interfering  contour  along  each  cardinal 
radial  is  calculated  as  follows: 

(1)  If  the  radial  antenna  HAAT  is  less 
than  150  meters: 
d=8.577xh"--«xp<'t» 

where: 

d  is  the  radial  distance  in  kilometers 
"h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

Whenever  the  actual  HAAT  is  less 
than  30  meters  (98  feet),  30  must  be 
used  as  the  value  for  h  in  the  above 
formula. 

(2)  If  the  radial  antenna  HAAT  is  150 
meters  or  more: 
d=12.306xh""xp"i'« 

where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Wafts 

(3)  The  value  used  for  p  in  the  above 
formulas  must  not  be  less  than  27  dB 
less  than  the  maximum  ERP  in  any 
direction,  or  0.1  Watt,  whichever  is 
more. 

(4)  The  distance  from  the  transmitting 
antenna  to  the  interfering  contour  along 
any  radial  other  than  the  eight  cardinal 
radials  is  routinely  calculated  by  linear 
interpolation  of  distance  as  a  function  of 
angle.  However,  in  resolving  petitions  to 
deny,  the  FCC  may  calculate  the 
distance  to  the  interfering  contour  using 
the  appropriate  formula  in  paragraph  (d) 
of  this  section  with  actual  HAAT  and 
ERP  data  for  the  inter-station  radial  and 
additional  radials  above  and  below  the 
inter-station  radial  at  2.S°  intervals. 

(e)  UHF  service  cjtntour.  For  base 
stations  transmitting  on  the  UHF 
channels,  the  radial  distance  from  the 
transmitting  antenna  to  the  service 
contour  along  each  cardinal  radial  is 
calculated  as  follows: 
d=1.726xh""xp'"« 
where: 
d  is  the  radial  distance  in  kilometers 
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h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

(1)  Whenever  the  actual  HAAT  is  less 
than  30  meters  (98  feet),  30  must  be 
used  as  the  value  for  h  in  the  above 
formula. 

(2)  The  value  used  for  p  in  the  above 
formula  must  not  be  less  than  27  dB  less 
than  the  maximum  ERP  in  any 
direction,  or  0.1  Watt,  whichever  is 
more. 

(3)  The  distance  from  the  transmitting 
antenna  to  the  service  contour  along  any 
radial  other  than  the  eight  cardinal 
radials  is  routinely  calculated  by  linear 
interpolation  of  distance  as  a  function  of 
angle.  However,  in  resolving  petitions  to 
deny,  the  FCC  may  calculate  the 
distance  to  the  service  contour  using  the 
formula  in  paragraph  (e)  of  this  section 
with  actual  HAAT  and  ERP  data  for  the 
inter-station  radial  and  addition  radials 
above  emd  below  the  below  the  inter- 
station  radial  at  2.5°  intervals. 

(f)  UHF  interfering  contour.  For  base 
and  fixed  stations  transmitting  on  the 
UHF  channels,  the  radial  distance  from 
the  transmitting  antenna  to  the 
interfering  contour  along  each  cardinal 
radial  is  calculated  as  follows: 

(1)  If  the  radial  antenna  HAAT  is  less 
than  150  meters: 
d=9.471xh"23xp"'5 

where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

Whenever  the  actual  HAAT  is  less 
than  30  meters  (98  feet),  30  must  be 
used  as  the  value  for  h  in  the  above 
formula. 

(2)  If  the  radial  antenna  HAAT  is  150 
meters  or  more: 
d-6.336xh""xp"'5 

where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

(3)  The  value  used  for  p  in  the  above 
formula  must  not  be  less  than  27  dB  less 
than  the  maximum  ERP  in  any 
direction,  or  0.1  Watt,  whichever  is 
more. 

(4)  The  distance  from  the  transmitting 
a.itenna  to  the  interfering  contour  along 
any  radial  other  than  the  eight  cardinal 
radials  is  routinely  calculated  by  linear 
interpolation  of  distance  as  a  function  of 
ar  gle.  However,  in  resolving  petitions  to 
deny,  the  FCC  may  calculate  the 
distance  to  the  interfering  contour  using 
the  appropriate  formula  in  paragraph  (f) 
of  this  section  with  actual  HAAT  and 
ERP  data  for  the  inter-station  radial  and 
additional  radials  above  and  below  the 
inter-station  radial  at  2.5°  intervals. 

(jj)  Protection  for  BETRS.  In  applying 
Ih-?  provisions  of  paragraph  (a)  of  this 


section,  if  either  or  both  of  the 
transmitters  involved  is  a  BETRS  central 
office  station,  the  following  contour 
substitutions  must  be  used: 

(1)  The  service  contour  of  the  BETRS 
central  office  station(s)  is  a  circle, 
centered  on  the  central  office  station 
antenna,  with  a  radius  of  40  kilometers 
(25  miles). 

(2)  The  interfering  contour  of  any 
station  of  any  type,  when  determining 
whether  it  would  overlap  the  service 
contour  of  a  BETRS  central  office 
station,  is  calculated  as  follows: 
d=36.364xho2xpo> 

where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

Whenever  the  actual  HAAT  is  less 
than  30  meters  (98  feet),  30  must  be 
used  as  the  value  for  h  in  the  above 
formula.  The  value  used  for  p  in  the 
above  formula  must  not  be  less  than  27 
dB  less  than  the  maximum  ERP  in  any 
direction,  or  0.1  Watt,  whichever  is 
more. 

(h)  Assignment  of  mobile  channels  to 
base  or  fixed  transmitters.  Mobile 
channels  may  be  assigned  to  base  or 
fixed  transmitters  if  the  following 
criteria  are  met: 

(1)  The  paired  base  channel,  as 
designated  in  §  22.561,  is  assigned  to 
base  transmitters  in  the  same 
geographical  area  operated  by  the  same 
licensee.  - 

(2)  The  authorization  is  granted 
subject  to  the  condition  that  no 
interference  be  caused  to  fixed  receivers 
in  use  on  or  prior  to  the  date  of  the 
grant. 

§  22.569    Additional  channel  policies. 

The  rules  in  this  section  govern  the 
processing  of  applications  for  a  mobile 
channel  when  the  applicant  has  applied 
or  been  granted  an  authorization  for 
other  mobile  channels  in  the  same 
geographic  area.  This  section  applies  to 
applications  proposing  to  use  the 
channels  Hsted  in  §22.561,  except 
applications  that  propose  to  use  these 
chaimels  to  provide  paging  service  only, 
which  are  subject  to  §22.539,  instead  of 
this  section.  The  general  policy  of  the 
FCC  is  to  assign  no  more  than  two 
channels  in  an  area  to  a  carrier  per 
application  cycle.  That  is,  a  carrier  must 
apply  for  no  more  than  two  channels, 
receive  the  authorization,  construct  the 
station,  provide  service  to  subscribers, 
and  notify  the  FCC  of  commencement  of 
service  to  subscribers  (FCC  Form  489) 
before  applying  for  additional  mobile 
channels  in  that  area. 

(a)  Transmitters  in  same  area.  Any 
transmitter  on  any  channel  listed  in 


§  22.561  is  considered  to  be  in  the  same 
geographic  area  as  another  transmitter 
or  any  other  channel  listed  in  §  22.561 
if: 

(1)  One  transmitter  location  is  within 
the  service  area  of  the  other  transmitter: 
or, 

(2)  The  area  within  the  overlap  of  the 
service  contours  of  the  two  transmitters 
constitutes  50  percent  or  more  of  the 
service  area  of  either  of  the  transmitters. 

(b)  Initial  channel.  The  FCC  will  not 
assign  more  than  two  channels  for  new 
stations.  Stations  are  considered  to  be 
new  if  there  are  no  authorized 
transmitters  on  any  channel  listed  in 

§  22.561  controlled  by  the  applicant  in 
the  same  geographic  area. 

(c)  Additional  channel.  Applications 
for  transmitters  to  be  located  in  the 
same  geographic  area  as  an  authorized 
station  controlled  by  the  applicant,  but 
to  operate  on  a  different  channel,  are 
considered  as  requests  for  an  additional 
channel  for  the  authorized  station, 
unless  paragraph  (d)  of  this  section 
applies. 

(d)  Additional  transmitters  on  same 
channel.  Notwithstanding  other 
provisions  of  this  section,  applications 
for  transmitters  to  be  located  in  the 
same  geographic  area  as  an  authorized 
station  controlled  by  the  applicant,  and 
to  operate  on  the  same  channel,  are  not 
considered  as  requests  for  an  additional 
channel. 

(f)  Dismissal  of  application 
constituting  cumulative  request  for  more 
than  two  channels.  If  the  FCC  receives 
an  application  for  a  transmitter  to  be 
located  in  the  same  geographic  area  as 

a  transmitter  proposed  in  a  pending 
application  previously  filed  by  the 
applicant,  but  on  different  channels 
such  that,  considered  together,  the 
applications  would  constitute  a  request 
for  more  than  two  channels,  the  FCC 
may  dismiss  the  subsequent  application 
without  prejudice. 

(g)  Dismissal  of  premature 
applications  for  additional  channel.  If 
the  FCC  receives  an  application 
requesting  two  additional  channels  (or 
one  additional  channel)  for  an 
authorized  station  prior  to  receiving 
notification  that  the  station  is  providing 
service  to  subscribers  on  all  (or  all 
except  one)  of  the  authorized  channels, 
the  FCC  may  dismiss  that  application 
without  prejudice. 

§  22.571    Responsibility  for  mobile 
stations. 

Mobile  stations  that  are  subscribers  in 
good  standing  to  a  two-way  service  in 
the  Paging  and  Radiotelephone  Ser\'ice. 
when  receiving  service  from  that 
station,  are  considered  to  be  operating 
under  the  authorization  of  that  station. 
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Licensees  are  responsible  for  exercising 
effective  operational  control  over  mobile 
stations  receiving  service  through  their 
stations.  Mobile  stations  that  are 
subscribers  in  good  standing  to  a  two- 
way  service  in  the  Paging  and 
Radiotelephone  Service,  while  receiving 
service  from  a  different  station,  are 
considered  to  be  operating  under  the 
authcHization  of  such  different  station. 
The  licensee  of  such  different  station  is 
responsible,  during  such  temporary 
period,  for  exercising  effective 
operational  control  over  such  mobile 
stations  as  if  they  were  subscribers  to  it. 

§  22.573    Use  of  kMse  transmitters  as 
repeaters. 

As  an  additional  function,  base 
transmitters  may  be  used  as  repeaters. 
Licensees  must  be  able  to  turn  the  base 
transmitter  on  or  off  from  the  control 
point  regardless  of  whether  a  subscriber- 
operated  transmitter  is  transmitting. 

§  22.575    Use  of  mobUe  channel  for  remote 
control  of  station  functions. 

Carriers  may  remotely  control  station 
fimctions  (e.g.  shut  down  or  reactivate 
base  transmitters,  turn  aviation 
obstruction  warning  lights  on  or  off, 
etc.)  using  a  control  transmitter 
operating  on  a  mobile  channel,  subject 
to  the  conditions  in  this  section  and  in 
§  22.567Ch). 

(a)  The  control  transmitter  must  be 
capable  of  overriding  transmissions 
from  subscriber-operated  transmitters  if 
necessary.  Subscriber-op)erated 
transmitters  must  not  be  capable  of 
being  used  to  deliberately  or 
accidentally  prevent  the  licensee  from 
controlling  the  station. 

(b)  The  licensee  must  implement 
measures  designed  to  prevent  station 

"functions  from  being  controlled  by 
persons  not  authorized  by  the  licensee 
to  control  the  station. 

(c)  The  control  transmitter  location 
must  be  within  the  composite  service 
contour  of  the  Ucensee's  authorized 
station  on  the  paired  base  chamiel. 

§  22.577    Grandfathered  dispatch  service. 

No  new  dispatch  transmitters  or 
dispatch  points  are  authorized.  Carriers 
that  were  authorized  to  provide 
dispatch  service  prior  to  January  1, 
1982,  and  have  provided  such  service 
continuously  since  that  date  may 
continue  to  provide  such  service. 

(a)  Installation.  A  grandfathered 
station  licensee  may  install  a  dispatch 
transmitter  for  one  or  more  subscribers 
without  applying  for  sped  he 
authorization,  provided  that  the 
following  conditions  are  met. 

(1)  The  dispatch  transmitter  must  use 
the  mobile  channel  that  is  paired  with 


the  channel  used  by  the  grand  bthered 
base  station. 

(2)  The  dispatch  transmitter  antenna 
must  not  exceed  the  criteria  in  §  17.7  of 
this  chapter  that  determine  whether  the 
FAA  must  be  notified  of  the  proposed 
constructian. 

(3)  The  output  p>ower  of  the  dispatch 
transmitter  must  not  exceed  10  Watts. 

(4)  The  dispatch  transmitter  must  be 
incapable  of  overriding  the  functioning 
of  any  control  transmitter  that  may  be 
using  the  same  channel. 

(5)  The  dispatch  transmitter  must  be 
under  the  continuous  supervisicHi  of  the 
licensee. 

(b)  Notification.  Licensees  must  notify 
the  FCC  by  letter  whenever  a  dispatch 
transmitter  is  installed  pursuant  to 
paragraph  (a)  of  this  section.  The 
notiHcation  must  include  the  name  and 
address  of  the  subscriberfs)  for  which 
the  dispatch  transmitter  was  installed, 
the  location  of  the  dispatch  transmitter, 
the  height  of  antenna  structure  above 
ground  and  above  mean  sea  level,  the 
channel(s)  used,  and  the  call  sign  and 
location  of  the  grandfathered  base 
station. 

(c)  Termination  without  hearing. 
Operation  of  a  dispatch  transmitter 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  may  be  terminated  by  the 
FCC  without  a  hearing  upon  notice  to 
the  licensee. 

(d)  Dispatch  transmitters  requiring 
authorization.  A  dispatch  transmitter 
that  does  not  meet  the  requirements  of 
paragraph  (a)  of  this  section  may  be 
installed  only  upon  grant  of  an 
application  for  authorization  therefor. 

(e)  Permissible  communications.  A 
dispatch  transmitter  operated  by  a 
subscriber  may  communicate  only  with 
mobile  transmitters  operated  by  that 
subscriber  through  the  associated  base 
transmitter. 

§  22.579    Operation  of  mobile  transmitters 
across  U.S.-Canada  t>order. 

Mobile  stations  licensed  by  Canada 
may  receive  two-way  service  while  in 
the  United  States  from  stations  licensed 
under  this  part,  after  authorization  has 
been  granted  by  the  FCC.  Mobile 
stations  that  normally  operate  under  the 
authority  of  base  stations  licensed  under 
this  part  may  receive  two-way  service 
while  in  Canada  from  stations  licensed 
under  this  part  or  by  Canada,  upon 
authorization  by  Canada. 

§  22.589    One-way  or  two-way  application 
requirements. 

In  addition  to  in'^ormation  required  by 
subparts  B  and  D  of  this  part  and 
§  22.529,  applications  for  authorization 
to  operate  a  transmitter  on  the  channels 
listed  in  ^i  22.561  must  contain  the 


applicable  supplementary  information 
described  in  this  section. 

(a)  Interference  exhibit.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  exhibit  demonstrating 
compliance  with  §  22.567  with  regard  to 
protected  transmitters  is  required.  This 
exhibit  must: 

(1)  For  UHF  channels,  identify  each 
protected  transmitter  located  within  108 
kilometers  (67  miles)  of  the  propo.sed 
transmitter  in  directions  in  which  the 
distance  to  the  interfering  contour  is 
76.4  kilometers  (47.5  miles)  or  less,  and 
within  178  kilometers  (111  miles)  of  the 
proposed  transmitter  in  directions  in 
which  the  distance  to  the  interfering 
contour  exceeds  76.4  kilometers  (47.5 
miles);  and  identify  each  protected 
Basic  Exchange  Telephone  Radio 
System  central  office  transmitter  in  the 
Rural  Radiotelephone  Service  within 
231  kilometers  (144  miles), 

(2)  For  VHF  channels,  identify  each 
protected  transmitter  located  within  135 
kilometers  (84  miles)  of  the  proposed 
transmitter  in  directions  in  which  the 
distance  to  the  interfering  contour  is 
93.3  kilometers  (58  miles)  or  less,  and 
within  178  kilometers  (111  miles)  of  the 
proposed  transmitter  in  directions  in 
which  the  distance  to  the  interfering 
contour  exceeds  93.3  kilometers  (58 
miles). 

(3)  For  each  protected  transmitter 
identified,  show  the  results  of  distance 
calculations  indicating  that  there  would 
be  no  overlap  of  service  and  interfering 
contours,  or  alternatively,  indicate  that 
the  licensee  of  or  applicant  for  the 
protected  transmitter  and/or  the 
applicant,  as  required,  have  agreed  in 
writing  to  accept  any  interference 
resulting  from  operation  of  the  proposed 
transmitter. 

(b)  Encompassment  exhibit.  An 
exhibit  showing  that  the  area  within  the 
interfering  contour  of  the  proposed 
transmitter  would  be  totally 
encompassed  by  interfering  contours  of 
operating  co-channel  base  transmitters 
controlled  by  the  applicant  is  required 
for  applications  to  operate  a  transmitter 
with  ERP  exceeding  the  basic  power  and 
height-power  limits  of  §  22.565.  This 
encompassment  exhibit  may  substitute 
for  the  interference  exhibit  required  in 
paragraph  (a)  of  this  section. 

Point-to-Point  Operation 

§  22.591     Channels  for  point-to-point 
operation. 

The  following  channels  are  allocated 
for  a.ssignment  to  fixed  transmitters  that 
support  other  transmitters  that  provide 
public  mobile  ser\'ice.  Unless  otherwise 
indicated,  all  channels  have  a 
bandwidth  of  20  kHz  and  are  designated 
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I'.y  their  center  frequencies  in 

Klc'iaHertz. 

■  "  i 

VIJF  Channels 

720; 

72.36 

72.80 

75.66 

7Z0' 

72.38 

72.82 

75.68 

72  OU 

72.40 

72.84 

75.70 

J  irt 

72.42 

72.86 

75.72 

■  -1) 

72.46 

72.88 

75.74 

-■  '.; 

72.50 

72.90 

75.76 

-  H 

72.54 

72.92 

75.78 

■/.'  m 

72.58 

72.94 

75.80 

72  18 

72.82 

72.96 

75.82 

-'.■  .0 

72.64 

72.98 

75.84 

"-'  .  J 

72.66 

75.42 

75.86 

:  J  .4 

72.68 

75.46 

75.86 

■  \:  jfi 

72.70 

75.50 

75.90 

rj  -rt 

72.72 

75.54 

75.92 

7  2  m 

72.74 

75.58 

75.94 

71  i' 

72.76 

75.62 

75.96 

:>  14 

72.78 

75.64 

75.98 

-:  10 

72.46 

72.88 

75.74 

-    T       )    ., 

72.50 

72.90 

75.76 

"i  u 

72.54 

72.92 

75.78 

.;  11. 

72.58 

72.94 

75.80 

:.:  la 

72.62 

72.96 

75.82 

:.  20 

72.64 

72.98 

75.84 

-:  22 

72.66 

75.42 

75.86 

■J  2i 

72.68 

75.46 

75.88 

-1  2h 

72.70 

75.50 

75.90 

"-"28 

72.72 

75.54 

75.92 

-2.:w 

72.74 

75.58 

75.94 

2.32 

72.76 

75  62 

75.96 

2.34 

72.78 

75.64 

75.98 

liHF  Channels— State  of  Hawaii 

HH.2fe 

0          491.250 

489.750 

492750 

(lfl.750            491.750 

400.250 

493.2.50 

(l<).2.'.0            492.250 

490.750 

493.7.50 

Microwave  Channels 

[Bandwidth  individually  assigned) 


2110.1 

2160.1 

2110.2 

2160.2 

2110.3 

2160.3 

2129.9 

2179.9 

(a)  The  72-76  MHz  channels  may  be 
assigned  under  developmental  authority 
pursuant  to  the  requirements  of 

§  22.413.  The  72-76  MHz  channels  may 
also  be  used  in  point-to-multipoint 
configurations.  The  72-76  MHz 
channels  are  also  allocated  for 
assignment  in  the  Private  Radio  Services 
(see  Part  90  of  this  chapter). 

(b)  Channels  in  the  frequency  ranges 
2110-2130  and  2160-2180  MHz  are  also 
allocated  for  assignment  in  the 
broadband  Personal  Communications 
Service  (see  part  24  of  this  chapter),  the 
Multipoint  Distribution  Service  and  the 
Point-to-Point  Microwave  Radio  Service 
(see  part  21  of  this  chapter).  Assignment 
of  channels  in  these  ranges  is  subject  to 
the  transition  rules  in  §22.602. 

(c)  Channels  in  the  frequency  ranges 
488.250-490.750  and  491.250-493.750 
MHz  may  be  assigned  only  to  inter- 
island  fixed  stations  located  in  the  State 
of  Hawaii. 

§  22.593    Effecttve  radiated  power  liniits. 

The  effective  radiated  power  of  fixed 
stations  operating  on  the  channels  listed 


in  §  22.591  must  not  exceed  150  Watts. 
The  equivalent  isotropic  radiated  power 
of  fixed  stations  operating  in  the 
frequency  ranges  2110-2130  and  2100- 
2180  MHz  must  not  exceed  the  limits 
set  forth  in  Part  21  of  this  chapter  for 
stations  operating  in  these  frequency 
ranges. 

§  22.599    Assignment  of  72-76  MHz 
channels. 

Because  of  the  potential  for 
interference  to  the  reception  of  TV 
Channels  4  and  5  by  broadcast 
television  sets  and  video  recorders, 
assignments  of  the  72-76  MHz  channels 
are  subject  to  the  following  conditions: 

(a)  Assignments  of  72-76  MHz 
channels  for  use  within  129  kilometers 
(80  miles)  of  a  full  service  TV  station 
transmitting  on  TV  Channel  4  or  5  are 
subject  to  the  condition  that  the  licensee 
must  eliminate  any  interference  caused 
to  television  reception  on  TV  Channels 
4  and  5.  If  the  FCC  notifies  the  licensee 
of  an  interference  problem  and  the 
licensee  does  not  resolve  the  problem 
within  90  days  of  such  notification, 
operation  of  the  interfering  72-76  MHz 
fixed  station  must  be  immediately 
discontinued. 

(b)  72-76  MHz  channels  may  be 
assigned  for  use  within  16  kilometers 
(10  miles)  of  a  full  service  TV  station 
transmitting  on  TV  Channel  4  or  5 
under  a  developmental  authorization, 
pursuant  to  §22.413.  However,  for  use 
within  50  meters  (164  feet)  of  a  TV 
station  transmitting  on  TV  Channel  4  or 
5.  72-76  MHZ  channels  may  be 
assigned  under  a  regular  authorization, 
rather  than  a  developmental 
authorization. 

§  22.601    Assignment  of  microwave 
channels. 

Assignnieit  of  the  microwave 
channels  listed  in  §  22.591  is  subject  to 
the  transition  rules  in  §  22.602.  No  new 
systems  will  be  authorized  under  this 
part. 

(a)  Coordination  required.  Before 
fifing  applications  for  authority  to 
modify  existing  stations  on  these 
channels  or  major  amendments  to  such 
applications,  carriers  must  coordinate 
the  planned  channel  usage,  using  the 
procedure  outlined  in  §  22.150,  with 
affected  parties  in  this  radio  service  and 
the  Point-to-Point  Microwave  Service 
and  the  Multipoint  Distribution  Service. 
Affected  parties  are  licensees  and  other 
applicants  with  previously  filed 
pending  applications  whose  stations 
could  affect  or  be  affected  by  the 
proposed  modification  of  the  existing 
station  in  terms  of  interference. 

(b)  System  parameters.  In  designing  a 
system  modification,  the  applicant  must 


select  sites,  equipment  and  channels 
that  will  avoid  harmful  interference  to 
other  users.  All  parties  must  cooperate 
fully  and  make  reasonable  efforts  to 
resolve  technical  problems  and  conflicts 
that  may  inhibit  the  most  effective  and 
efficient  use  of  the  radio  spectrum; 
however,  a  party  receiving  notification 
is  not  obligated  to  suggest  changes  or  re- 
design a  proposal  in  cases  involving 
conflicts.  The  applicant  must  identify  in 
the  apphcation  all  parties  with  which 
the  technical  proposal  was  coordinated. 
In  the  event  that  technical  problems  are 
not  resolved  or  if  an  affected  party  does 
not  respond  to  coordination  efforts 
within  30  days  after  notification,  an 
explanation  must  be  contained  in  the 
application.  Where  technical  conflicts 
are  resolved  by  an  agreement  between 
the  parties  that  requires  special 
procedures  to  reduce  the  likefihood  of 
harmfiil  interference  (such  as  the  use  of 
artificial  site  shielding),  or  would  result 
in  a  reduction  of  quality  or  capacity  of 
either  system,  the  details  thereof  must 
be  contained  in  the  application. 

(c)  Bandwidth.  Applicants  must 
request  the  minimum  emission 
bandwidth  necessary.  The  FCC  does  not 
authorize  bandvvidths  larger  than  800 
kHz  under  this  part. 

§22.602    Transition  of  the  2110-2130  and 
2160-2180  MHz  channels  to  emerging 
technologies. 

The  microwave  channels  listed  in 
§  22.591  have  been  allocated  for  use  by 
emerging  technologies  ser\Mces  (ETS). 
No  new  systems  will  be  authorized 
under  this  part.  The  rules  in  this  section 
provide  for  a  transition  period  during 
which  existing  Paging  and 
Radiotelephone  Service  (PARS) 
licensees  using  these  channels  may 
relof;ate  operations  to  other  mociia  or  to 
other  fixed  channels,  including  those  in 
other  microwave  bands.  For  PARS 
licensees  relocating  operations  to  other 
microwave  bands,  authorization  must  be 
obtained  ujider  part  21  of  this  chapter. 

(a)  Licensees  proposing  to  implement 
ETS  may  negotiate  with  PARS  licensees 
authorized  to  use  these  channels,  for  the 
purpose  of  agreeing  to  terms  under 
which  the  PARS  licensees  would— 

(1)  Relocate  their  operations  to  other 
fixed  microwave  bands  or  other  media, 
or  alternatively. 

(2)  Accept  a  sharing  arrangement  v\ith 
the  ETS  licensee  that  may  result  in  an 
otherwise  impermissible  level  of 
interference  to  the  PARS  operations. 

(b)  PARS  operations  on  these 
channels  will  continue  to  be  co-primary 
with  other  users  of  this  spectrum  until 
two  years  after  the  FCC  commences 
acceptance  of  applications  for  ETS.  and 
until  one  year  after  an  ETS  licensee 
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initiates  negotiations  for  relocation  of 
the  fixed  microwave  licensee's 
operations. 

(c)  After  the  periods  specified  in 
paragraph  (b)  of  this  section,  existing 
PARS  operations  become  secondary  to 
ETS  operations,  provided  that: 

(1)  The  ETS  applicant,  provider, 
licensee  or  representative  guarantees 
payment  of  all  relocation  costs, 
including  all  engineering,  equipment, 
site  and  FCC  fees,  as  well  as  any 
reasonable  additional  costs  that  the 
PARS  licensee  might  incur  as  a  result  of 
relocation  to  another  fixed  band  or 
migration  to  another  medium; 

(2)  The  ETS  applicant,  provider, 
licensee  or  representative  completes  all 
activities  necessary  for  implementing 
the  replacement  facilities,  including 
engineering  and  cost  analysis  of  the 
relocation  procedure  and,  if  radio 
facilities  are  involved,  identifying  and 
obtaining,  on  the  incumbent's  behalf, 
new  channels  and  frequency 
coordination;  and 

(3)  The  ETS  applicant,  provider, 
licensee  or  representative  builds  the 
replacement  system  and  tests  it  for 
comparability  with  the  existing  2  GHz 
system. 

(d)  The  PARS  licensee  is  not  required 
to  relocate  until  the  alternative  facilities 
are  available  to  it  for  a  reasonable  time 
to  make  adjustments,  determine 
comparability,  and  ensure  a  seamless 
handoff. 

(e)  If,  within  one  year  after  the 
relocation  to  new  facilities,  the  PARS 
licensee  demonstrates  that  the  new 
facilities  are  not  comparable  to  the 
former  facilities,  the  ETS  applicant, 
provider,  licensee  or  representative 
must  remedy  the  defects  or  pay  to 
relocate  the  PARS  licensee  back  to  its 
former  (or  equivalent)  2  GHz  channels. 

§  22.603    48^^94  MHz  fixed  service  in 
Hawaii. 

Before  filing  applications  for 
authorization  of  inter-island  control 
and/or  repeater  stations,  applicants 
must  coordinate  the  planned  channel 
usage  with  existing  licensees  and  other 
applicants  with  previously  filed 
applications,  using  the  procedure 
outlined  in  §  22.150.  Applicants  and 
licensees  shall  cooperate  fully  and  make 
reasonable  efforts  to  resolve  any  channel 
usage  conflicts.  In  situations  where 
technical  solutions  to  such  conflicts 
cannot  be  devised,  the  FCC  may  select 
a  channel  or  channels  to  assign  or  may 
designate  the  application(s)  for  hearing. 
To  be  acceptable  for  filing,  applications 
and  major  technical  amendments  must 
contain  a  certification  that  coordination 
has  been  completed  and  an  exhibit 
listing  the  name{s)  of  the  licensees  and 


applicants  with  which  the  planned 
channel  usage  has  been  coordinated. 

Point-to-Multipoint  Operation 

§  22.621    Ctiannels  for  point-to-multipoint 
operation. 

The  following  channels  are  allocated 
for  assignment  to  transmitters  utilized 
within  point-to-multipoint  systems  that 
support  transmitters  that  provide  public 
mobile  service.  Unless  otherwise 
indicated,  all  channels  have  a 
bandwidth  of  20  kHz  and  are  designated 
by  their  center  frequencies  in 
MegaHertz. 

Public  Mobile  Pool 
(25  kHz  bandwidth) 


928.8625  959.8625 
928.8875  959.8875 
928.9125         959.9125 


928.9375  959.9375 
928.9625  959.9625 
928.9875         959.9875 


928.85625 
928.86875 
928.88125 
928.89375 
928.90625 
928.91875 


(12.5  kHz  bandwidth) 

928.93125 
928.94375 
928.95625 
928.96875 
928.98125 
928.99375 


959.85625 
959.85625 
959.88125 
959.89375 
959.90625 
959.91875 


959.93125 
959.94375 
959.95625 
959.96875 
959.98125 
959.99375 


Private  Radio  General  Access  Pool 


956.2625 
956.2875 

928.0125 
928.0375 
928.0625 
928.0875 
928.1125 
928.1375 
928.1G25 


956.25625 
956.26875 
956.28125 
956.29375 

928.00625 
928,01875 
928.03125 
928.04375 
928.05625 
928.06875 
928.08125 
928.09375 
928.10625 
928.11875 
928.13125 
928.14375 
928.15625 
928.16875 


928.3625 
928.3875 
928.4125 
928.4375 
928.4625 
928.4875 
928.5125 
928.5375 
928.5625 
928.5875 


928.35625 
928.36875 
928.38125 
928.39375 
928.40625 


(25  kHz  bandwidth) 

956.3125         956.3625         956.4125 
956.3375         956.3875         956.4375 


952.0125 
952.0375 
952.0625 
952.0875 
952.1125 
952.1375 
952.1625 

(12.5  kHz 


928.1875 
928.2125 
928.2375 
928.2625 
928.2875 
928.3125 
928.3375 

bandwidth) 


956.30625  956.35625 

956.31875  956.36875 

956.33125  956.36125 

956.34375  956.39375 


952.00625 
952.01875 
952.03125 
952.04375 
952.05625 
952.06875 
952.08125 
952.09375 
952.10625 
952.11875 
952.13125 
952.14375 
952.15625 
952.16875 


928.18125 
928.19375 
928.20625 
928.21875 
928.23125 
928.24375 
928.25625 
928.26875 
928.28125 
928.29375 
928.30625 
928.31875 
928.33125 
928.34375 


952.1875 
952.2125 
952.2375 
952.2625 
952.2875 
952.3125 
952.3375 


956.40G25 
956.41875 
956.43125 
956.44375 

952.18125 
952.19375 
952.20625 
952.21875 
952.23125 
952.24375 
952.25625 
952.26875 
952.28125 
952.29375 
952.30625 
952.31875 
952.33125 
952.34375 


Private  Radio  Power  Pool 
(25  kHz  bandwidth) 


952.3625 
952.3875 
952.4125 
952.4375 
952.4625 
952.4875 
952.5125 
9525375 
952.5625 
952.5875 


928.6125 
928.6375 
928.6625 
928.6875 
928.7125 
928.7375 
928.7625 
928.7875 
928.8125 
928.8375 


(12.5  kHz  bandwidth) 
952.35625   928.60625 


952.36875 
952.38125 
952.39375 
952.40625 


928.61875 
928.63125 
928.64375 
928.65625 


952.6125 
952.6375 
952.6625 
952.6875 
952.7125 
952.7375 
952.7625 
952.7875 
952.8125 
952.8375 


952.60625 
952.61875 
952.63125 
952.64375 
952.65625 


928  41875 
928.43125 
928  44375 
926.45625 
928  46875 
928.48125 
92849375 
928.50625 
928  51875 
928.53125 
928.54375 
928.55625 
928.56875 
928.58125 
928.59375 


952.41875 
952.43125 
952.44375 
952.45625 
952.46875 
952.48125 
952.49375 
952.50625 
952.51875 
952.53125 
952.54375 
952.55625 
952.56875 
952.58125 
952.59375 


928.66875 
928.68125 
928.69375 
928.70625 
928.71875 
928.73125 
928.74375 
928.75625 
928.76875 
928.78125 
928.79375 
928.80625 
928.81875 
928.83125 
928.84375 


952.66875 
952.68125 
952.69375 
952.70625 
952.71875 
952.73125 
952.74375 
952.75025 
952.76875 
952.78125 
952.79375 
952.80625 
952.81875 
952.83125 
952.84375 


Public.  Private.  Government  Shared  Pool 
(12.5  kHz  bandwidth) 


932.00625 
932.01875 
932.03125 
932.04375 
932.05625 
932.06875 
932.08125 
932.09375 
932.10625 
932.11875 
932.13125 
932.14375 
932.15625 
932.16875 
932.18125 
932.19375 
932.20625 
932.21875 
932.23125 
932.24375 


941.00625 
941.01875 
941.03125 
941.04375 
941.05625 
941.06875 
941.08125 
941.09375 
941.10625 
941.11875 
941.13125 
941.14375 
941.15625 
941.16875 
941.18125 
941.19375 
941.20625 
941.21875 
941.23125 
941.24375 


932.25625 
932.26875 
932.28125 
932.29375 
932.30625 
932.31875 
932.33125 
932.34375 
932.35625 
932.36875 
932.38125 
932.39375 
932.40625 
932.41875 
932.43125 
932.44375 
932.45625 
932.46875 
932.48125 
932.49375 


941.25625 
941.26875 
941.28125 
941.29375 
941.30625 
941.31875 
941.33125 
941.34375 
941.35625 
941.36875 
941.38125 
941.39375 
941.40625 
941.41875 
941.43125 
941.44375 
941.45625 
941.46875 
941.48125 
941.49375 


UHF  Channels  in  SpeciHed  Urban  Areas 
Boston 


470.0125 

473.0125 

470.0375 

473.0375 

470.0625 

473.0625 

470.0875 

473.0875 

470.1125 

473.1125 

470.1375 

473.1375 

470.1625 

473.1625 

470.1875 

473.1875 

470.2125 

473.2125 

470.2375 

473.2375 

470.2625 

473.2625 

470.2875 

473.2875 

Chicago. 

470.0125 

473.0125 

470.0375 

.    473.0375 

470.0625 

473.0625 

470.0875 

473.0875 

470.1125 

473.1125 

470.1375 

473.1375 

470.1625 

473.1625 

470.1875 

473.1875 

470.2125 

473.2125 

470.2375 

473.2375 

470.2625 

473.2625 

470.2875 

473.2875 

482.0125 
482.0375 
482.0625 
482.0875 
482.1125 
482.1375 
482.1625 
482.1875 
482.2125 
482.2375 
482.2625 
482.2875 

Cleveland 

476.0125 
476.0375 
476.0625 
476.0875 
476.1125 
476.1375 
476.1625 
476.1875 
476.2125 
476.2375 
476.2625 
476.2875 


485.0125 
485.0375 
485.0625 
485.0875 
485.1125 
485.1375 
485.1625 
485.1875 
485.2125 
485.2375 
485.2625 
485.2875 


479.0125 
479.0375 
479.0G25 
479.0875 
479.1125 
479.1375 
479.1625 
479.1875 
479.2125 
479.2375 
479.2625 
479.2875 


New  York-Northeastern  New  Jersev 


470.0125 
470.0375 
470.0625 
470.0875 
470.1125 
470.1375 


482.0125 
482.0375 
482.0625 
482.0875 
482.1125 
482.1375 


476.0125 


470.1625 
470.1875 
470.2125 
470.2375 
470.2625 
470.2875 


476.0125 
476.0375 
476.0625 
476.0875 
476.1125 
476.1375 


Dallas-Forth  Worth 


482.1625 
482.1875 
482.2125 
482.2375 
482.2625 
482.2875 


485.0125 
485.0375 
485.0625 
485.0875 
485.1125 
485.1375 


Detroit 
479.0125    482.0125 


476.1625 
476.1875 
476.2125 
476.2375 
476.2625 
476.2875 


485.1625 
485.1875 
485.2125 
485.2375 
485.2625 
485.2875 


485.0125 
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476.0375 
476.0625 
476.0875 
476.1125 
476.1375 
476.1625 
476.1875 
476.2125 
476.2375 
476.2625 
470.2875 


468.1629 
488.1875 
568.2125 


470.0125 
470.0375 
.'">06.0125 
566.0375 


470.01 2S 
470.0375 
470.0625 
470.0875 
470.1125 
470.1375 


."^00.0125 
riOO.0375 
•".00  0625 
500.0875 
500.1125 
500.1375 
.100.1625 
500.1875 
.500.2125 
.500.2375 
500.2625 
500.2875 

470.0125 
470.0375 
470  0625 
470.0875 
470.1125 
470.1375 


482.0125 
4H2.0375 
482  0625 
482.0875 
482.1 125 
482.1375 
4H2.1625 
482.1875 
482.2125 
4a2.2375 
482.2625 
482.2875 


488.0125 
4Sa.0375 
488.0025 
48a  0875 
488.1125 
48ai375 
4Bai62S 
4ttai875 
48a2125 
48a2375 
488.2625 
488.2875 


479.0375 
479.0625 
479.0875 
479.1125 
479.1375 
479.1625 
479.1875 
479.2125 
479.2375 
479.2625 
479.2875 


482.0375 
482.0625 
482.0875 
482.1125 
482.1375 
482.1625 
482.1875 
482.2125 
482.2375 
482.2625 
432.2875 


Houston 


491.1625 
491.1875 
491.2125 


488.2375 
488.2025 
488.2875 


Los  Angel  PS 

473.0125  506.0625 

473.0375  506.0875 

509.0125  506.1125 
SO9.037S 


Miami 


470.1625 
470.1875 
470.2125 
470.2375 
470.2625 
470.2875 

Phila 

503.0125 
503.0375 
503.0625 
503.0875 
503.1125 
503.1375 
503.1625 
503.1875 
503.2125 
503.2375 
503.2625 
503.2875 


473.0125 
473.0375 
473.0625 
473.0875 
4731125 
473.1375 

dclphia 

506.0125 
506.0375 
506.0G25 
506.0875 
506.1125 
506.1375 
506.1625 
506.1875 
506.2125 
506.2375 
506.2625 
506.2875 


Pittsburgh 
470.1025    473.0125 


470.1875 
470.2125 
470.2375 
470.2625 
470.2875 


473.0375 
473.0625 
473.0875 
473.1125 
473.1375 

San  Francisco 


485.0125 
485.0375 
485.0625 
485  0875 
485.1125 
485.1375 
485.1625 
485.1875 
485.2125 
485.2375 
485.2625 
485.2875 

Wa£h 

491.0125 
491.0375 
491.0625 
491.0875 
491.1125 
491.1375 
491.1625 
491.1875 
491.2125 
491.2375 
491.2625 
491.2875 


488.0125 
488.0375 
488.0025 
488.0875 
488.1125 
488.1.375 
488.1625 
488.1B75 
488.2125 
488.2375 
488.2625 
488.2875 

ington,  UC 

494.0125 
494.0375 
494.0625 
494.0875 
494.1125 
494.1375 
494.1625 
494.1875 
494.2125 
494.2375 
494.2625 
494.2875 


485.0375 
485.0625 
485.0A75 
485.1125 
485.1375 
485.1625 
485.1875 
485.2125 
485.2375 
485.2625 
485.2875 


491.2375 
491.2625 
491.2875 


509.0625 
509.0875 
509.1125 


473.1625 
473.1875 
473.2125 
473.2375 
473.2625 
473.2875 

509.01 25 
509.0375 
50a0625 
509.0875 
509.1125 
509.1375 
509.1625 
509.1875 
509.2125 
509.2375 
509.2625 
509.2875 


473.1625 
473.1875 
473.2125 
473.2375 
473.2625 
473.2875 


491.0125 
491.0375 
491.0625 
491.0875 
491.1125 
491.1375 
491.1625 
491.1875 
491.2125 
491.2375 
491.2625 
491.2875 


497.0125 
497.0375 
497.0625 
497.0875 
497.1125 
497.1375 
497.1625 
497.1875 
497.2125 
497.2375 
497.2625 
497.2875 


(a)  Channels  in  the  Private  Radio 
General  Access  Pool  and  the  Private 
Radio  Power  Pool  may  be  assigned  only 
if  the  applicant  shows  that  none  of  the 
channels  in  the  Public  Mobile  Pool  are 
available  for  the  proposed  use. 


(b)  Channels  in  the  Public,  Private, 
Government  Shared  Pool  are  allocattid 
for  assignment  in  the  Private 
Operational-Fixed  Microwave  Service 
(47  CFR  part  94)  and  to  U.S.  government 
fixed  stations. 

§22.623    System  configuration. 

This  section  requires  a  minimum 
configuration  for  point-to-multipoint 
systems  using  the  channels  listed  in 
§22.621. 

(a)  928-960  MHz.  The  channels  may 
be  assigned,  individually  or  paired,  only 
to  fixed  transmitters  in  a  system  that 
controls  at  least  four  public  mobile  base 
transmitters  that  transmit  on  the  same 
channel.  If  a  932-933  MHz  channel  and 
a  941-942  MHz  channel  are  assigned  as 
a  pair,  the  941-942  MHz  channel  must 
be  assigned  only  to  control  transmitters; 
the  932-933  MHz  channel  may  be 
assigned  to  control  or  fixed  relay 
transmitters. 

(b)  470-512  MHz.  These  channels  may 
be  assigned  only  individually 
(unpaired),  to  control  transmitters  that 
directly  control  at  least  four  pubUc 
mobile  base  transmitters  that  transmit 
on  the  same  channel.  Fixed  relay 
transmitters  are  not  authorized. 

(c)  Selection  and  assignment.  The 
FCC  selects  and  assigns  a  charmel  when 
granting  applications  for  authorization 
to  operate  a  new  station  to  transmit  in 
the  470-512,  932-933  and  941-942 
MHz  frequency  ranges.  Applicants 
having  a  preference  may  request  the 
assignment  of  a  specific  channel  or 
channel  pair,  but  the  FCC  may  in  some 
cases  be  unable  to  satisfy  such  requests. 

§  22.625    Transmitter  locations. 

This  section  governs  where  point-to- 
multipoint  transmitters  on  the  channels 
listed  in  §  22.621  may  be  located. 

(a)  928-960  MHz.  In  this  frequency 
range,  the  required  minimum  distance 
separation  between  co-channel  fixed 
transmitters  is  113  kilometers  (70 
miles).  However,  this  requirement  may 
be  waived  if  the  applicant  submits  an 
engineering  analysis  that  shows  that  no 
interference  would  be  caused  to  either 
system.  In  such  a  case,  a  developmental 
authorization  may  be  issued  (see 
§22.415).  If  no  interference  is 
experienced  during  the  term  of  the 
developmental  authorization,  the 
licensee  may  apply  for  a  regular 
authorization. 

(b)  470-512  MHz.  The  purpose  of  the 
rule  in  paragraph  (b)(1)  of  this  section 
is  to  define  the  areas  in  which  the  470- 
512  MHz  channels  are  allocated  for 
public  mobile  use.  The  purpose  of  the 
rules  in  paragraphs  {b)(2)  and  (b)(3)  of 
this  section  is  to  reduce  the  likelihood 
that  interference  to  television  reception 


from  public  mobile  operations  on  these 
channels  will  occur. 

(1)  Control  transmitter  locations. 
Control  transmitter  locations  must  be 
within  80  kilometers  (50  miles)  of  the 
designated  locations  in  this  paragraph. 


Urban  area 

N.  latitude 

W.  lon- 

* 

gitude 

Boston.  MA  

42°21'24" 

71t)324" 

Chicago,  IL 

41»52'28" 

87°38'22" 

Cleveland.  OH  .. 

41°29'51" 

8r41'50" 

Dallas.  TX  

32<'47'09" 

96M7'37" 

Detroit.  Ml  

42'19'48" 

83<'02'57" 

Houston.  TX 

29°45'26" 

95°2r37" 

Los  Angeles,  CA 

34»03'15" 

118°14'28" 

Miami,  FL 

25'46'37" 

8(ri1'32" 

New  YofV.  NY  ... 

40M506" 

73»59'39" 

Philadelphia.  PA 

SQ-se-ss" 

75°09'21" 

Pittsburgh.  PA  ... 

40»26'19" 

80°0000" 

San  Francisco- 

Oakland.  CA  .. 

3r46'39" 

122*24'40'- 

Washington.  DC 

38°53'51  " 

77"W33" 

(2)  Protection  from  intermodulation 
interference.  Control  transmitter 
locations  must  be  at  least  1.6  kilometers 
(1  mile)  from  the  main  transmitter 
locations  of  all  TV  stations  transmitting 
on  TV  chaimels  separated  by  2,  3,  4,  5. 
7,  or  8  TV  channels  from  the  TV 
channel  containing  the  frequencies  on 
which  the  control  station  will  transmit. 
This  requirement  is  intended  to  reduce 
the  likelihood  of  intermodulation 
interference. 

(3)  Co-channel  protection  from 
control  transmitters  with  high  antennas. 
This  paragraph  applies  only  to  control 
transmitters  that  utilize  an  antenna 
height  of  more  than  152  meters  (500 
feet)  above  average  terrain.  The  distance 
between  the  location  of  such  a  control 
transmitter  and  the  applicable  protected 
TV  station  location  specified  in  this 
paragraph  must  equal  or  exceed  the  sum 
of  the  distance  from  the  control 
transmitter  location  to  the  radio  horizon 
in  the  direction  of  the  specified  location 
and  89  kilometers  (55  miles — 
repre-senting  the  distance  from  the  main 
transmitter  location  of  the  TV  station  to 
its  Grade  B  contour  in  the  direction  of 
the  control  transmitter).  The  protected 
TV  station  locations  in  this  paragraph 
are  the  locations  of  record  as  of 
September  1974.  and  these  do  not 
change  even  though  the  TV  stations  may 
have  been  subsequently  relocated. 

(i)  The  protected  TV  station  locations 
are  as  follows: 
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Control 

transmit- 

ter fre- 

Protected TV  station  location 

quency 

range 

47(M76 

Washington.        DC 

38*'57'17" 

MHz. 

77'00'17" 

476-^82 

Lancaster,         PA 

40''15'45" 

MHz. 

76'>27'49" 

(ii)  The  distance  to  the  radio  horizon 
is  calculated  using  the  following 
formula: 


d=Vnxh 
where 
d  is  the  distance  to  the  radio  horizon  in 

kilometers 
h  is  the  height  of  the  antenna  center  of 

radiation  above  ground  level  in 

meters 

§  22.627    Effective  radiated  power  limits. 

The  effective  radiated  power  (ERP)  of 
transmitters  operating  on  the  channels 
listed  in  §  22.621  must  not  exceed  the 
limits  in  this  section. 

(a)  Maximum  ERP.  The  ERP  must  not 
exceed  the  applicable  limits  in  this 
paragraph  under  any  circumstances. 


(b)  470-512  MHz  limits.  The  purpose 
of  the  rules  in  paragraphs  (b)(1)  through 
(b)(3)  of  this  section  is  to  reduce  the 
likelihood  that  interference  to  television 
receiption  from  public  mobile 
operations  on  these  channels  will  occur. 
The  protected  TV  station  locations 
specified  in  this  section  are  the 
locations  of  record  as  of  September 
1974,  and  these  do  not  change  even 
though  the  TV  stations  may  have  been 
subsequently  relocated. 

(1)  Co-channel  protection.  The  ERP  of 
control  transmitters  must  not  exceed  the 
limits  in  the  tables  in  paragraphs 
(b)(l)(ii)  and  (b)(l)(iii)  of  this  section. 
The  limits  depend  upon  the  height 
above  average  terrain  of  the  control 
transmitter  antenna  and  the  distance 
between  the  control  transmitter  and  the 
nearest  protected  TV  station  location  in 
paragraph  (b)(l)(i)  of  this  section. 

(i)  The  protected  TV  station  locations 
are  as  follows: 


Control  transmitter  fre- 

Protected TV 

quency  range 

station  location 

Fort  Wayne.  IN 

85°  10-42". 

4r05'35" 

Lancaster,  PA  40''15'45" 

76"'27'49'. 

482-488  MHz  Soutfi  Bend, 

86°27'48". 

IN41°36'26". 

488-494  MHz  Philadel- 

75° 14-24". 

phia,  PA  40°02'30". 

494-500  MHz  

None. 

500-506  MHz  Johnstown, 

78°53'45". 

PA40''19'47". 

506-512  MHz  Washington, 

77°06'18". 

DC  38<'57'49". 

Waterbury,  CT 

73°0r00". 

41  "31 '02" 

Frequency  range  (MHz) 

Maximum 
ERP  (watts) 

470-612       

1000 

928-929 

932-933  

941-942 

50 

30 

600 

952-960       

150 

Control  transmitter  fre- 

Protected TV 

quency  range 

station  location 

470-476  MHz  Jackson- 

90°30'39". 

ville.  IL  39°45'52'-. 

Mt.  Pleasant.  Ml 

84°46'21". 

43°34'24" 

, 

Oxford,  OH  39°30'26'- 

84°44'09". 

Washington,  DC 

77=00-17". 

38°57'17" 

476-482  MHz  Champaign, 

87°54-45-'. 

IL40°04-11-'. 

Madison,  WI43°0301" 

89°29-15". 

Parkerslxjrg,  WV 

8r33-56". 

39°20'50" 

(ii)  Table  E-3  and  E-4  apply  to 
control  transmitters  in  the  New  York- 
Northeastern  New  Jersey  and  Cleveland 
urban  areas  that  transmit  on  channels  in 
the  476-482  MHz  range  and  to  control 
transmitters  in  the  Detroit  urban  area 
that  transmit  on  charmels  in  the  482- 
488  MHz  range. 

(iii)  Tables  E-5  and  E-6  apply  toall 
control  transmitters  except  those  to 
which  Tables  E-3  and  E-4  apply. 

(2)  Adjacent  channel  protection.  The 
ERP  of  control  transmitters  must  not 
exceed  the  limits  in  Table  E-7.  The 
limits  depend  upon  the  height  above 
average  terrain  of  the  control  transmitter 
antenna  and  the  distance  between  the 
control  transmitter  and  the  nearest 
protected  TV  station  location  listed  in 
this  paragraph.  The  protected  TV  station 
locations  are  as  follows: 


Control  transmitter  fre- 
quency range 


470-476  MHz: 


476-182  MHz: 


482-488  MHz: 

488-^94  MHz 
494-500  MHz: 
500-506  MHz 
506-512  MHz; 


Protected  TV  station  location 


Hanover,  NH  43°42'30 "  72°09'16"  

Madison.  Wl  43°03'01"  89°29-15"  

Champaign.  IL  40°04'1 1  "  87°54'45"  ... 
San  Diego,  CA  32°41-48"  116°56-10" 
Lancaster.  PA  40°15'45'-  76°27-49"  ... 
Parkersburg.  WV  39°20-50--  81°33'56" 
South  Bend,  IN  41°36'20"86°12'44"  . 
Pittsburgh.  PA  40°26'46 "  79°57-51"  ... 
Mt.  Pleasant.  Ml  43°34'24  -  84°46-21" 

Scranton.  PA  41°10'58"  75°52-21" 

Hanover.  NH  43°42'30'-  72°09-16-'  

Fort  Wayne.  IN  41''0535'-  85°10'42-'  . 
Salisbury,  MD  38°24'15"  75°34'45-'  ... 
Philadelphia,  PA  40°02'30-'  75°14-24" 
Washington.  DC  38°57'49-'  77°06-18" 
Harrisburg.  PA  40°20'44 "  76°5209"  . 


TV 
channel 


(15) 
(15) 
(15) 
(15) 
(15) 
(15) 
(16) 
(16) 
(14) 
(16) 
(15) 
(15) 
(16) 
(17) 
(20) 
(21) 


(c)  Los  Angeles  area.  This  paragraph 
applies  only  to  control  transmitters  in 
the  Los  Angeles  urban  area  that  utilize 
an  anterma  height  of  457  or  more  meters 
(1500  or  more  feet)  above  mean  sea 
level.  The  ERP  of  such  transmitters  must 
not  exceed  the  following  limits: 


Antenna  heigtit 

ERP 

AMSL  in  meters  (feet) 

(Watts) 

457  (1500)  to    610(2000)       

155 

61 1  (2001)  to    762  (2500) 

100 

763  (2501)  to    914  (3000)  

70 

915  (3001)  to  1067  (3500)  

50 

Antenna  height 

ERP 

AMSL  in  meters  (feet) 

(Watts) 

1068  (3501)  to  1219  (4000)  

40 

1220  (4001)  to  1372  (4500)  

30 

1373  (4501)  and  al»ve  

25 
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TABLE  E-3.-MAXIMUM  ERP  (WAITS)  FOR  CONTROL  TRANSMITTERS  (HAAT  152  METERS  OR  LESS) 


Distance  to  protected  TV  station  in  kilometers 
I  (miles) 


209  (130) 
201  (125) 
193(120) 
185(115) 
177(110) 
169  (105) 
161  (100) 
153(95)  .. 
145  (90)  .. 


15 
(50) 


1000 

1000 

1000 

1000 

850 

600 

400 

275 

175 


30 
(100) 


1000 

1000 

1000 

1000 

700 

475 

325 

225 

125 


Antenna  height  above  average  terrain  in  meters  (feet) 


46 
(150) 


1000 
1000 
1000 
800 
600 
400 
275 
175 
100 


61 
(200) 


76 
(250) 


1000 

1000 

1000 

1000 

1000 

900 

725 

600 

500 

425 

325 

275 

225 

175 

125 

110 

75 

50 

91 
(300) 


1000 
1000 
750 
525 
375 
250 
ISO 
95 


107 
(350) 


1000 
1000 
675 
475 
325 
225 
140 
80 


122 
(400) 


1000 
850 
600 
425 
300 
200 
125 
70 


137 
(450) 


1000 
750 
550 
375 
275 
175 
110 
60 


TABLE  E-4.-MAXIMUM  ERP  (WATTS)  FOR  CONTROL  TRANSMITTERS  (HAAT  MORE  THAN  152  METERS) 


152 
(500) 

1000 
725 
500 
350 
225 
150 
100 
50 


between 


Distance  to  protected  TV  station  in  kilometers  (miles) 


209  (130) 
193  (120) 
177(110) 
161  (100) 
153  (95)  .. 


Antenna  height  above  average  terrain  in  meters  (feet) 


152 
(500) 


1000 

500 

225 

100 

50 


305 
(1000) 


447 

209 

91 

30 

13 


457 
(1500) 


219 
95 
35 
10 
5 


610 
(2000) 


117 

50 

19 

5 

3 


762 
(2500) 


71 

30 

11 

3 

2 


914 
(3000) 


46 

19 

8 

2 

1 


^eml^!r6S%lS1,^T,r^eS.Sl^:^^  '-•)  above  average  terrain.  For  intermediate  valued 


Table  E-5.-Maximum  ERP  (Watts)  for  Control  Transmitters  (HAAT  152  Meters 


OR  Less) 


Antenna  Height  Above  Average  Terrain  in  meters  (feet) 


46 
(150) 

1000 
1000 
1000 
950 
650 
465 
335 
245 
170 
125 


61 
(200) 

1000 
1000 
1000 
775 
575 
400 
300 
200 
150 
105 


76 
(250) 

1000 
1000 
1000 
725 
500 
350 
255 
185 
125 
90 


91 
(300) 

1000 
1000 
875 
625 
440 
300 
240 
160 
110 
80 


107 
(350) 

1000 
1000 
775 
550 
400 
275 
200 
145 
100 
70 


122 
(400) 

1000 
1000 
700 
500 
350 
250 
185 
125 
90 
60 


137 
(450) 

1000 
1000 
625 
450 
320 
230 
165 
120 
80 
55 


152 
(500) 

1000 
800 
575 
400 
300 
225 
150 
100 
75 
50 


■ ' 1 1  I  —  I  •'''I  ""I  '"I  ou  I  35  I  50 

2f  tS^Sffi:  ^Kffl^;%S^S^°' l^-i^^  orless  above_average  te..n.  For  antenna  heights  b. 


use  the  next  higher  antenna  height.  For  distances  between  those  in  the  table,  use  the  next  lower  distance. 
TABLE  E-6.-MAXIMUM  ERP  (Watts)  FOR  CONTROL  TRANSMITTERS  (HAAT  MORE  THAN  152  METERS) 


Distance  to  protected  TV  station  m  kilometers  (miles) 


261  (162) 
241  (150) 
225(140) 
209  (130) 
193(120) 


Antenna  height  above  average  ten^ain  in  meters  (feet) 


152 
(500) 


1000 

400 

225 

100 

50 


305 
(1000) 


501 

209 

102 

48 

19 


457 
(1500) 


282 

110 

50 

21 

9 


610 
(2000) 


170 

60 

28 

11 

5 


762 
(2500) 


110 

36 

16 

7 

3 


914 
(3000) 


71 

23 

10 

5 

2 


heil^lSaS^LsITnel^fntL^rSrar^^^^^^^  '-^)  ^-  average  terrain.  For  interme<*ate  values  of 
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Table  E-7.— Maximum  ERP  (Watts)  for  Control  Transmitters 


Distance  to  protected  TV  station  In  kikxnetets  (miles) 


108  (67) 
106(66) 
105(65) 
103  (64) 
101  (63) 
100  (62) 
98(61)  .. 
97  (60)  .. 


Anterau  height  above  average  terrain  in  meters  (feet) 


30 
(100) 

1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 


46 
(150) 

1000 
1000 
1000 
1000 
1000 
1000 
700 
425 


61 
(200) 

1000 
1000 
1000 
1000 
1000 
1000 
450 
225 


76 
(250) 

1000 

1000 

1000 

1000 

1000 

525 

250 

125 


91 
(300) 

1000 

1000 

1000 

1000 

440 

375 

200 

100 


107 
(350) 

1000 

1000 

1000 

775 

400 

250 

125 

75 


122 

(400) 

1000 
1000 
625 
625 
350 
200 
100 
50 


137 
(450) 

1000 
1000 
650 
500 
320 
150 
75 


t52 
(500) 

1000 
750 
600 
400 
300 
125 
50 


See  § 22.627(b)(2).  This  table  applies  to  control  transmitters  in  the  Boston,  Chicago,  Cleveland,  Detroit,  L(  s  Angeles.  New  Yortc-Northeasfern 
New  Jersey,  PhiJadelphta.  Pittsburgh  and  Washington,  DC  urban  areas.  This  table  is  tor  antenna  heights  of  152  meters  (500  feet)  or  less  above 
average  terrain.  Foi  antenna  heights  between  those  m  the  table,  use  the  nsnt  higher  antenna  freight.  For  di:  tances  tjetween  those  in  the  tat)ie, 
use  tt^  next  lower  distance. 


470-512  MHz  Trunked  Nfobile 
Operation 

§  22.651     470-S12  MHz  channels  for 
trunkad  mobile  operation. 

The  following  channels  are  allocated 
for  assignment  to  transmitters  providing 
trunked  public  mobile  service  within 
the  specified  urban  areas.  All  channels 
have  a  bandwidth  of  20  kHz  and  are 
designated  by  their  center  frequencies  in 
MegaHertz. 

Houston 


4K3.0125 

491.0125 

488.0875 

491.0875 

488.0375 

491.0375 

4»8.n2S 

491.1125 

•«  88.0625 

491.0625 

488.1375 

491.1375 

New  York-^tefthCTTJ  New  Icrsey 

473.0125 

479.0125 

473.1625 

479.1625 

473.0375 

479.0375 

473.1875 

479.1875 

473.0625 

479.0625 

473.2125 

47*2125 

473.0875 

479.0875 

473.2375 

479.2375 

473.1125 

479.1125 

473.262S 

47a  2625 

473.1375 

479.1375 

473.2875 

479.2875 

§22.653    EHgibility. 

Only  licensees  already  authorized  to 
provide  trunked  mobile  service  or  their 
successors  in  interest  are  eligible  to 
apply  for  additional  use  of  these 
channels  for  trunked  mobile  service, 
and  then  only  in  the  urban  areas  already 
authorized. 

§  22.655    Channel  usage. 

The  FCC  is  redesignating  the  public 
mobile  channels  in  the  470-512  MHz 
range  from  trunked  mobile  operation  to 
point-to-multipoint  operation  as  the 
demand  for  trunked  mobile  service 
decreases. 

(a)  The  licensees  in  each  market  shall 
measure  channel  usage  at  lea.st  once 
every  3  months.  These  measurements 
shall  be  reported  to  the  FCC  within  30 
days.  Measurements  shall  be  taken 
during  the  busiest  12-hour  periods  on  3 
days  (within  a  7-day  period)  having 
normal  usage.  The  information  must  be 


reported  separately  for  each  of  the  3 
days  selected,  must  be  reported  by 
dates,  and  must  disclose  the  following: 

(1)  The  number  of  mobile  units  in 
service  during  each  of  the  days 
specified; 

(2)  The  number  of  cills  completed 
each  hour; 

(3)  The  total  number  of  minutes 
during  each  hour  that  the  channels  were 
utilized  for  communications  by  the 
mobile  units; 

(4)  The  average  channel  usage  for  the 
busiest  hour  for  the  3  days  measured; 
and 

(5)  Any  additional  informatioii  that 
more  accurately  reflects  channel  usage. 

(b)  If  the  measured  probability  of 
blocking  decreases  below  25%,  the  FCC 
will  redesignate  channels  not  needed  to 
maintain  blocking  at  25%  or  less.  The 
number  of  channels  needed  to  maintain 
blocking  below  25%  will  be  determined 
from  the  channel  usage  reports  and  the 
Eriang  C  tables. 

(c)  Although  two  or  more  channels  are 
necessary  to  provide  trunked  service, 
the  FCC  may,  pursuant  to  this  section, 
reduce  to  one  the  number  of  channels 
assigned.  In  such  cases,  the  licensee 
may  provide  non-trunked  two-way 
public  mobile  service  on  the  one 
remaining  channel. 

§  22.657    Transmitter  locations. 

The  purpose  of  the  rules  in 
paragraphs  (a)  and  (b)  of  this  section  is 
to  define  the  areas  in  which  the  470-512 
MHz  channels  are  allocated  for  public 
mobile  use.  The  purpose  of  the  rules  in 
paragraphs  (c)  through  (f)  of  this  section 
is  to  reduce  the  likelihood  that 
interference  to  television  reception  from 
public  mobile  operations  on  these 
channels  will  occur.  The  protected  TV 
station  locations  specified  in  paragraphs 
(d),  (e)(1)  and  (f)  of  this  .section  are  the 


locations  cf  record  as  of  September 
1974,  and  these  do  not  change  even 
though  the  TV  stations  may  have  been 
subsequently  relocated. 

(a)  Base  transmitter  locations.  Base 
transmitter  locations  must  be  within  80 
kilometers  (50  miles)  of  the  designated 
locations  in  this  paragraph.  Mobile 
transmitters  must  not  be  operated  at 
locations  more  than  129  kilometers  (Ht) 
miles)  from  the  designated  locations  in 
this  paragraph. 


Urt>an  area 

N.  latitude 

W.  lon- 
gitude 

Houston,  TX  

New  York.  NY- 
NE  NJ 

29°45'26" 
40°45'06" 

95=21  ■37' 
73^59  ^g" 

(b)  Mobile  area  of  operation.  Mobile 
transmitters  must  not  be  operated  at 
locations  more  than  48  kilometers  (30 
miles)  from  all  associated  base  stations. 

(c)  Protection  from  intermodiilation 
interference.  Base  transmitter  locations 
must  be  at  least  1.6  kilometers  (1  mile) 
from  the  current  main  transmitter 
locations  of  all  TV  stations  transmitting 
on  TV  channels  separated  by  2,  3,  4,  5. 
7,  or  8  TV  channels  from  the  TV 
channel  containing  the  frequencies  on 
which  the  base  station  will  transmit. 
This  requirement  is  intended  to  reduce 
the  likelihood  of  intermodulation 
interference. 

(d)  Adjacent  channel  protection  from 
mobile  transmitters.  Base  transmitter 
locations  must  be  at  least  145  kilometers 
(90  miles)  from  the  applicable  proter.ted 
TV  station  locations  specified  in  this    * 
paragraph.  This  requirement  is  intended 
to  provide  a  0  dB  minimum  desired  to 
undesired  signal  strength  ratio  at  tlie 
Grade  B  contour  of  an  adjacent  channel 
TV  station. 
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Mot>ile  transmitter  fre- 
quency range 


470-476  MHz 
476-482  MHz 


Protected  TV  station  location 


Lancaster,  PA  40»15'45"  76°27'49" 
Scranton,  PA  41''10'58"  75''52'21  "  . 


(e)  Co-channel  protection  from  mobile 
tirinsmitters.  Base  transmitter  locations 
mu.st  he  at  least  the  distance  specified 
in  paragraph  (e)(2)  of  this  section  from 
the  applicable  protected  TV  station 
locations  specified  in  paragraph  (e)(1)  of 
this  section.  This  requirement  is 
intended  to  provide  a  40  dB  minimum 
desired  to  undesired  signal  strength 
ratio  at  the  Grade  B  contour  of  a  co- 
channel  TV  station. 

(1)  The  protected  TV  station  locations 
are  as  follows: 


B  contour  in  the  direction  of  the  base 
transmitter).  The  distance  to  the  radio 
horizon  is  calculated  as  follows; 

.d  =  Vl7xh 
where 

d  is  the  distance  to  the  radio  horizon  in 

kilometers 
h  is  the  height  of  the  antenna  center  of 

radiation  above  ground  level  in 

meters 


Mobile 
transmit- 
ter fre- 
querwy 
range 


470-476 
MHz. 

476-482 
MHz. 


Protected  TV  station  location 


Base 
transmit- 
ter fre- 
quency 
range 


Washington, 
77'>00'17". 

Lancaster, 
76°27'49". 


DC 


PA 


38''57'17" 
40°15'45" 


47(^-476 
MHz. 

476-482 
MHz. 


Protected  TV  station  location 


DC 


Washington, 

77°00'17". 
Lancaster,         PA 

76'27'49". 


38''57'17' 
40°15'45" 


(2)  The  required  minimum  distance 
depends  upon  the  effective  radiated 
power  (ERP)  of  the  most  powerful 
mobile  transmitter(s)  in  the  system: 


Mobile  unit  FRP 

Minimum  distance 

(watts) 

Kilo- 
meters 

Miles 

60  

193 
185 
177 
169 
161 

(120) 
(115) 
(110) 
(105) 
(100) 

50 

25  

10  

5  

(f)  Co-channel  protection  from  base 
transmitters  with  high  antennas.  This 
paragraph  applies  only  to  base 
transmitter  locations  in  the  New  York- 
Northeastern  New  Jersey  urban  area  that 
utilize  an  antenna  height  of  more  than 
152  meters  (500  feet)  above  average 
terrain.  The  distance  between  the 
location  of  such  a  base  transmitter  and 
the  applicable  protected  TV  station 
location  specified  in  this  paragraph 
must  equal  or  exceed  the  sum  of  the 
distance  from  the  base  transmitter 
location  to  the  radio  horizon  in  the 
direction  of  the  specified  location  and 
89  kilometers  (55  miles — representing 
the  distance  from  the  main  transmitter 
location  of  the  TV  station  to  its  Grade 


(g)  The  FCC  may  waive  specific 
distance  separation  requirements  of 
paragraphs  (d)  through  (0  of  this  section 
if  the  applicant  submits  an  engineering 
analysis  which  demon.strates  that  terrain 
effects  and/or  operation  with  less 
effective  radiated  power  would  satisfy 
the  applicable  minimum  desired  to 
undesired  signal  strength  ratios  at  the 
Grade  B  contours  of  the  protected  TV 
stations.  For  this  purpose,  the  Grade  B 
contour  of  a  TV  station  is  deemed  to  be 
a  circle  with  a  89  kilometer  (55  mile) 
radius,  centered  on  the  protected  TV 
station  location,  and  along  which  the 
median  TV  signal  field  strength  is  64 
dBjiV/m.  In  any  showing  intended  to 
demonstrate  compliance  with  the 
minimum  dusired  to  undesired  signal 
ratio  requirements  of  this  section,  all 
predicted  field  strengths  must  have  been 
determined  using  the  UHF  TV 
propagation  curves  contained  in  part  73 
of  this  chapter. 

§  22.659    Effective  radiated  power  limits. 

The  purpose  of  the  rules  in  this 
section,  which  limit  effective  radiated 
power  (ERP),  is  to  reduce  the  likelihood 
that  interference  to  television  reception 
ft-om  public  mobile  operations  on  these 
channels  will  occur.  The  protected  TV 
station  locations  specified  in  this 
section  are  the  locations  of  record  as  of 


TV 
channel 


(15) 
(16) 


September  1974,  and  these  do  not 
change  even  though  the  TV  stations  may 
have  been  subsequently  relocated. 

(a)  Maximum  ERP.  The  ERP  of  base 
transmitters  must  not  exceed  100  Watts 
under  any  circumstances.  The  ERP  of 
mobile  transmitters  must  not  exceed  60 
Watts  under  any  circumstances. 

(b)  Co-channel  protection  from  base 
transmitters.  The  ERP  of  base 
transmitters  in  the  New  York- 
Northeastern  New  Jersey  urban  area 
must  not  exceed  the  limits  in  the  tables 
referenced  in  paragraphs  (b)(2)  and 
{b){3)  of  this  section.  The  limits  depend 
upon  the  height  above  average  terrain  of 
the  base  transmitter  antenna  and  the 
distance  between  the  base  transmitter 
and  the  nearest  protected  TV  station 
location  in  paragraph  (b)(1)  of  this 
section. 

(1)  The  protected  TV  station  locations 
are  as  follows: 


Base 

transmit- 
ter fre- 
quency 
range 

470-476 
MHz. 

476-482 
MHz. 


Protected  TV  station  location 


Washington. 

77°00'17". 
Lancaster, 

76"'27'49". 

DC 

PA 

38°57'17" 
40^5-45" 

(2)  Tables  E-6  and  E-9  of  this  section 
apply  to  base  transmitters  in  the  New 
York-Northeastern  New  Jersey  urban 
area  that  transmit  on  channels  in  the 
476-482  MHz  range. 

(3)  Tables  E-10  and  E-11  of  this 
section  apply  to  base  transmitters  in  the 
New  York-Northeastern  New  Jersey 
urban  area  that  transmit  on  channels  in 
the  470-476  MHz  range. 

(c)  Adjacent  channel  protection  from 
base  transmitters.  The  ERP  of  base 
transmitters  must  not  exceed  the  limits 
in  Table  E-12  of  this  section.  The  limits 
depend  upon  the  height  above  average 
terrain  of  the  base  transmitter  antenna 
and  the  distance  between  the  base 
transmitter  and  the  nearest  protected  TV 
station  location  specified  i  i  paragraph 
(c)(1)  of  this  section. 

(1)  The  protected  TV  station  locations 
are  as  follows: 


Base  transmitter  frequency 
range 


470-476  MHz 


Protected  TV  station  location 


Hanover,  NH  43°42'30"  72°09'16' 
Lancaster.  PA  40"'15  45"  76°27'49 


TV 
channel 

(15) 
(15) 

•  ••.».»........ M..  —  « 
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Base  transmitter  frequency 
range 


476-482  MHz 
482-488  MHz 


Protected  TV  station  location 


Saanton,  PA  41''10'58"  75°52'21" 
Hanover,  NH  43''42'30"  72*0916" 


TV 

channel 


(16) 
(15) 


(2)  Table  E-12  of  this  section  applies  to  base  transmitters  in  the  New  York-Northeastern  New  Jersey  urban  area. 

Table  E-8.— Maximum  ERP  (Watts)  for  Base  TRANSMtrrERS  (HAAT  152  Meters  or  Less) 


(Distance  to  protected  TV  station  in  kiiornetefs 
(miles) 

209  (130) _. _~ 

Antenna  height  atx>ve  average  terrain  in  meters  (feet) 

15 
(50) 

1000 

1000 

1000 

1000 

850 

600 

400 

275 

175 

30 
(100) 

1000 

1000 

1000 

1000 

700 

475 

325 

225 

125 

46 
(150) 

1000 
1000 
1000 
800 
600 
400 
275 
175 
100 

61 
(200) 

1000 

1000 

1000 

725 

500 

325 

225 

125 

75 

76 
(250) 

1000 
1000 
900 
600 
425 
275 
175 
110 
50 

91 
(300) 

1000 
1000 
750 
525 
375 
250 
150 
95 

107 
(350) 

1000 
1000 
675 
475 
325 
225 
140 
80 

122 
(400) 

1000 
850 
600 
425 
300 
200 
125 
70 

137 
(450) 

1000 
750 
550 
375 
275 
175 
110 
60 

152 
(500) 

1000 

201  (125)  - 

193  (120) _ —       .    - 

185(115)  _..          —   ™ 

177(110)  »..;._ 

169(105)  _ 

161   (100)      .r ,  , 

725 
500 
350 
225 
150 
100 

i'>3  (95)                               ■ 

50 

145  (90)  „ 

See  §  22.659(b)(2).  This  table  is  for  antenna  heights  of  152  meters  (500  feet)  or  less  above  average  terrain.  For  antenna  heights  between 
those  in  the  table,  use  the  next  hiQher  antenna  height.  For  distances  between  those  in  the  table,  use  the  next  lower  distance. 


Table  E-9.— Maximum  ERP  (Watts)  for  Base  Transmitters  (HAAT  More  Than  152  Meters) 

Antenna  height  atwve  average  terrain  in  meters  (feet) 

Distance  to  protected  TV  station  in  kilometers  (miles) 

152 
(500) 

305 
(1000) 

457 
(1500) 

610 
(2000) 

762 
(2500) 

914 
(3000) 

209(130)  - „ _ 

193  (■'?0)                                                                     

1000 

500 

225 

100 

50 

447 

209 

91 

30 

13 

219 

95 

35 

10 

5 

117 

50 

19 

5 

3 

71 

30 

11 

3 

2 

46 
19 

177  (110)      „ .■ 

8 

161  (100)  - 

1 53  (95)  _- _ _ 

2 

1 

See  §  22.659(b)(2).  This  table  is  for  antenna  heights  of  more  than  152  meters  (500  feet)  above  average  terrain.  For  intermediate  values  of 
height  and/or  distance,  use  linear  interpolation  to  obtain  the  maximum  permitted  ERP. 


Table  E-1  0.— Maximum  ERP  (Watts)  for 

Base  Transmitters  (HAAT  152  Meters  or  less) 

Distance  to  protected  TV  station  in  kilometers 
(miles) 

261  (1 62)  

257  (160)  — „.    . 

249  (155)  „ 

241  (150)  

Antenna  heigtit  above  average  terrain  in  meters  (feet) 

15 
(50) 

1000 

1000 

1000 

1000 

850 

600 

450 

350 

225 

175 

30 
(100) 

1000 

1000 

1000 

1000 

750 

575 

400 

300 

200 

150 

46 

(150) 

1000 
1000 
1000 
950 
650 
465 
335 
245 
170 
125 

61 
(200) 

1000 
1000 
1000 
775 
575 
400 
300 
200 
150 
105 

76 
(250) 

1000 

1000 

1000 

725 

500 

350 

255 

185 

125 

90 

91 
(300) 

1000 
1000 
875 
625 
440 
300 
240 
160 
110 
80 

107 
(350) 

1000 
1000 
775 
550 
400 
275 
200 
145 
100 
70 

122 
(400) 

1000 

1000 

700 

500 

350 

250 

185 

125 

90 

60 

137 
(450) 

1000 

'000 

625 

450 

320 

230 

165 

120 

80 

55 

152 
(500) 

1000 
800 
575 
400 

233(145)  _ „ 

225  (140)  

300 
225 

217  (135)  .'. 

150 

209(130)  

100 

201  (125)         

75 

193  (120)    ; 

50 

See  §  22.659(b)(3).  This  table  applies  for  antenna  heights  of  152  meters  (500  feet)  or  less  above  average  terrain.  For  antenrta  heights  be- 
tween  those  in  the  table,  use  ttie  next  higtier  antenna  height.  For  distances  Ijetween  ttiose  in  the  table,  use  the  next  lower  distarKe. 

Table  E-1  1  .—Maximum  ERP  (Watts)  for  Base  Transmitters  (HAAT  More  Than  152  Meters) 


Distance  to  protected  TV  station  in  kilometers  (miles) 


261  (162) 
241  (150) 
225  (140) 
209  (130) 


Antenna  height  above  average  terrain  in  meters  (feet) 


152 

305 

457 

610 

762 

914 

(500) 

(1000) 

(1500) 

(2000) 

(2500) 

(3000) 

1000 

501 

282 

170 

110 

71 

400 

209 

110 

60 

38 

23 

225 

102 

50 

28 

16 

10 

100 

48 

21 

11 

7 

5 
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TABLE  E-11  .-maximum  ERP  (WATTS)  FOR  BASE  TRANSMITTERS  (HAAT  More  Than  152  METERS)-^ontiniied~' 


Distance  to  protected  TV  station  in  kilometers  (mites) 


193(120) 


Antenna  height  above  average  terrain  in  rtieters  (feet) 


152 
(500) 


50 


305 
(1000) 


19 


457 
(1500) 


610 
(2000) 


762 
(2500) 


914 
(3000) 


See  §22.659(b)(3).  This  tabte  is  for  antenna  heiqhfs  of  more  than  152  mpipr«  ivin  faat\  oKo.,^  ,  -.«      I  ^      '■ 

heoht  and'or  distance,  use  (.near  interpolation  to  obtain  the  m«1rnu^pSn»KRi?^       ^  ^^  '^''^"  ^"^  '^'''~<*ate  vatues  ol 

"""ABLE  E-12.-MAXIMUM  ERP  (WATTS)  FOR  BASE  TRANSMITTERS 


Distance  to  protected  TV  station  in  kilometers  (miles) 


108  (67) 
106(66) 
105(65) 
103(64) 
101  (63) 
100(62) 
98(61)  .. 
97  (60)  .. 


30 

(100) 


1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 


Antenna  heigtit  above  average  terrain  in  meters  (feet) 


46 
(150) 


1000 
1000 
1000 
1000 
1000 
1000 
700 
425 


61 
(200) 


1000 
1000 
1000 
1000 
1000 
1000 
450 
225 


76 
(250) 


1000 

1000 

1000 

1000 

1000 

525 

250 

125 


91 
(300) 


1000 

1000 

1000 

1000 

440 

375 

200 

100 


107 
(350) 


1000 

1000 

1000 

775 

400 

250 

125 

75 


122 
(400) 


1000 
1000 
825 
625 
350 
200 
100 
50 


137 
(450) 


1000 
1000 
650 
500 
320 
150 
75 


152 
(500) 


lOOO 
750 
600 
400 
300 
125 
50 


wf^SSEiHSsE^^^ 


Subpart  F- 
Service 


-Rural  Rad»ote(ephor>e 


§  22.701    Scope. 

The  rules  in  this  subpart  govern  the 
licensing  and  operation  of  stations  and 
systems  in  the  Rural  Radiotelephone 
Service.  The  licensing  and  operation  of 
these  stations  and  systems  is  also 
subject  to  rules  elsewhere  in  this  part 
that  apply  generally  to  the  Public 
\4obile  Ser\'ices.  In  case  of  conflict, 
however,  the  rules  in  this  .subpart 
j^ovorn. 

§22.702    Eligibility. 

Existing  and  proposed 
communications  common  carriers  are 
eligible  to  hold  authorizations  to  operate 
conventional  central  office,  interoffice 
and  rural  stations  in  the  Rural 
Radiotelephone  Service.  Only  local 
exchange  carriers  that  have  been  .state 
certified  to  provide  basic  exchange 
telephone  service  (or  others  having  .state 
approval  to  provide  such  service)  in  the 
pertinent  area  are  eligible  to  hold 
authorizations  for  Basic  Rxt:hange 
Telephone  Radio  Systems  (BETRS). 
Subscribers  are  also  eligible  to  hold 
authorizations  to  operate  rural 
subscriber  .stations  in  the  Rural 
Kaclioltilephone  Service. 

§  22.703    Separate  rural  subscrit>er  station 
authorization  i>ot  required. 

A  separate  authorization  is  not 
required  for  rural  subscriber  stations  for 
which  the  effective  radiated  power  does 
not  exceed  60  Watts  and  for  whi(ij  FAA 


notification  of  construction  or  alteration 
of  the  antenna  structure  is  not  required 
(see  criteria  in  §  17.7  of  this  chapter). 
Authority  to  operate  such  rural 
subscriber  stations  is  conferred  by  the 
authorization  of  the  central  office  or 
base  station  from  which  they  receive 
service. 

§  22.705    Rural  radiotelephone  system 
configuration. 

Stations  in  the  Rural  Radiotelephone 
Service  are  authorized  to  communicate 
as  follows: 

(a)  Rural  subscriber  stations  are 
authorized  to  communicate  with  and 
through  the  central  office  station(s)  with 
which  they  are  associated.  However, 
where  the  establishment  of  a  central 
office  station  in  this  service  is  not 
feasible,  rural  subscriber  .stations  may  be 
authorized  to  communicate  with  and 
through  a  base  station  in  the  Paging  and 
Radiotelephone  Service. 

(h)  Central  office  stations  may 
communicate  only  with  rural  .siib.scriber 
stations. 

(c)  Interoffice  stations  may 
communicate  only  with  other  interoffice 
stations. 

§22.709    Rural  radioletephone  service 
application  requirements. 

In  addition  to  information  required  by 
subparts  B  and  D  of  this  part, 
applications  for  authorization  to  ojjtirate 
a  station  in  the  Rural  Radiotelephone 
Sen  ir^  must  contain  the  applicable 
supplementary  information  des<.rihed  in 
this  section. 


(a)  Interoffice  stations.  Applications 
for  authority  to  operate  a  new  interoffice 
station  or  to  add  transmitters  or  points 
of  communications  to  an  existing 
interoffice  station  must  contain  an 
exhibit  demonstrating  that  the  requested 
facilities  would  be  used  only  for 
interconnecting  central  ofTice  stations 
and  explaining  why  the  u.se  of 
ahemative  existing  radio  or  wire 
facilities  is  not  feasible. 

(b)  Technical  information  required. 
For  each  transmitter  in  the  Rural 
Radiotelephone  Service,  the  following 
information  is  required  by  FCC  Fonn 
401  Schedule  B: 

(1)  Location  description;  citv':  county; 
state;  geographical  coordinates  corretl 
to  ±1  second,  the  datum  used  (NAD  27 
or  NAD  83).  site  elevation  above  mean 
sea  level,  proximity  to  adjacent  market 
boundaries  and  international  borders; 

(2)  Antenna  manufacturer,  model 
number  and  type,  antenna  height  to  tip 
above  ground  level,  the  height  of  the 
center  of  radiation  of  the  antenna  abovo 
the  average  terrain,  the  height  of  the 
antenna  center  of  radiation  above  the 
average  elevation  of  the  terrain  along 
each  of  the  8  cardinal  radials,  antenna 
gain  in  the  maximum  lobe,  the 
beamwidth  of  the  maximum  lobe  of  Ihe 
antenna,  a  polar  plot  of  the  horizontal 
gain  pattern  of  the  antenna,  the  ele<aric 
field  polarization  of  the  wave  emitted  by 
the  antenna  when  installed  as  proposed; 

(3)  The  center  frequency  of  each 
<;hannel  requested,  the  maximum 
effective  radiated  power,  the  effective 
radiated  power  in  each  of  the  cardinal 
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radial  directions,  any  non-standard 
emission  types  to  be  used,  including 
bandwidth  and  modulation  type,  the 
transmitter  classification  (e.g.  central 
office),  and  the  locations  and  call  signs, 
if  any,  of  any  fixed  points  of 
communication. 

(c)  No  landline  facilities.  Each    - 
application  for  a  central  o^ce  station 
must  contain  an  exhibit  showing  that  it 
is  impracticable  to  provide  the  required 
communication  service  by  means  of 
landline  facilities. 

(d)  Interference  exhibit.  Applications 
for  central  office,  interoffice  and  relay 
stations  must  include  an  exhibit 
identif>'ing  co-channel  facilities  and 
demonstrating,  in  accordance  with 

§  22.715  that  the  proposed  station,  if 
authorized,  would  not  cause 
interference  to  the  service  of  those  co- 
channel  facilities.  This  exhibit  must: 

(1)  For  UHF  channels,  identify  each 
protected  transmitter  located  within  108 
kilometers  (67  miles)  of  the  proposed 
transmitter  in  directions  in  which  the 
distance  to  the  interfering  contour  is 
75.4  kilometers  (47.5  miles)  or  less,  and 
within  178  kilometers  (111  miles)  of  the 
proposed  transmitter  in  directions  in 
which  the  distance  to  the  interfering 
contour  exceeds  76.4  kilometers  (47.5 
miles);  and  identify  each  protected 
Basic  Exchange  Telephone  Radio 
System  central  office  transmitter  in  the 
rural  Radiotelephone  Service  within  231 
kilometers  (144  miles). 

(2)  For  VHF  channels,  identify  each 
protected  transmitter  located  within  135 
kilometers  (84  miles)  of  the  proposed 
transmitter  in  directions  in  which  the 
distance  to  the  interfering  contour  is 
93.3  kilometers  (58  miles)  or  less,  and 
within  178  kilometers  (111  miles)  of  the 
proposed  transmitter  in  directions  in 
which  the  distance  to  the  interfering 
contour  exceeds  93.3  kilometers  (58 
miles). 

(3)  For  each  protected  transmitter 
identified,  show  the  results  of  distance 
calculations  indicating  that  there  would 
be  no  overlap  of  service  and  interfering 
contours,  or  alternatively,  indicate  that 
the  licensee  of  or  applicant  for  the 
protected  transmitter  and/or  the 
applicant,  as  required,  have  agreed  in 
writing  to  accept  any  interference 
resulting  from  operation  of  the  proposed 
transmitter. 

(e)  Blocking  probability.  Applications 
for  authority  to  operate  basic  exchange 
telephone  radio  systems  (BETRS)  that 
request  more  than  two  channel  pairs 
must  include  an  exhibit  containing 
calculations  showing  that  the  number  of 
channels  requested  is  the  minimum 
necessary  to  achieve  the  required  grade 
of  service  (in  terms  of  blocking 
probability),  and  that  there  will  be 


adequate  spectrum  available  in  the  area 
to  meet  realistic  estimates  of  current  and 
future  demand  for  paging,  two-way 
mobile  and  rural  radiotelephone 
services  (see  §  22.719(c)).  Applications 
for  authority  to  operate  new 
conventional  rural  radiotelephone 
systems  that  request  more  than  two 
channel  pairs  must  include  a  statement 
explaining  why  BETRS  technology  is 
not  being  proposed. 

§  22.71 1    Provision  of  information  to 
applicants. 

Licensees  in  the  Rural  Radio  Sen'ice 
must,  upon  request  by  a  bona-fide 
prospective  applicant,  provide  to  such 
applicant  the  ir.iormation  required  by 
§  22.709  regarding  the  portion  of  the 
licensee's  operations  that  potentially 
could  affect,  or  be  affected  by,  the 
prospective  applicant's  proposed 
station,  if  such  information  is  not 
already  on  file  with  the  FCC.  This 
information  must  be  provided  to  the 
bona-fide  prospective  applicant  no  later 
than  30  days  after  receipt  of  the 
information  request. 

§  22.71 3    Construction  period  for  rural 
radiotelephone  stations. 

The  construction  period  for  stations 
in  the  Rural  Radiotelephone  Service  is 
12  months. 

§22.715    Technical  channel  assignment 
criteria  for  rural  radiotelephone  stations. 

Channels  are  assigned  in  the  Rural 
Radiotelephone  Service  using  the 
procedures  in  §  22.567. 

§22.717    Procedure  for  mutually  exclusive 
applications  in  the  Rural  Radiotelephone 
Service. 

Mutually  exclusive  applications  in 
the  Rural  Radiotelephone  Service, 
including  those  that  are  mutually 
exclusive  with  applications  in  the 
Paging  and  Radiotelephone  Service,  are 
processed  in  accordance  with  the  rules 
in  this  section. 

(a)  Filing  groups.  Pending  mutually 
exclusive  applications  are  processed  in 
filing  groups.  Mutually  exclusive 
applications  in  a  fiHng  group  are  given 
concurrent  consideration.  The  FCC  may 
dismiss  as  defective  (pursuant  to 
§  22.128)  any  mutually  exclusive 
application(s)  whose  fifing  date  is 
outside  of  the  date  range  for  inclusion 
in  the  filing  group.  The  types  of  filing 
groups  used  in  day-to-day  application 
processing  are  specified  in  paragraph 
(b)(3)  of  this  section.  A  filing  group  is 
one  of  the  following  types: 

(1)  Renewal  filing  group.  A  renewal 
filing  group  comprises  a  timely-filed 
application  for  renewal  of  an 
authorization  and  all  timely-filed 


mutually  exclusive  competing 
applications. 

12)  Same-day  filing  group.  A  same-day 
filing  group  comprises  all  mutually 
exclusive  applications  whose  filing  date 
is  the  same  day,  which  is  normally  the 
filing  date  of  the  first-filed 
application(s). 

(3)  Thirty-day  notice  and  cut-off  filing 
group.  A  thirty-day  notice  and  cut-off 
filing  group  comprises  mutually 
exclusive  applications  whose  filing  date 
is  no  later  than  30  days  after  the  date  of 
the  Public  Notice  listing  the  first-filed 
application(s)  (according  to  the  filing 
dates)  as  acceptable  for  filing. 

(4)  Window  filing  group.  A  window 
filing  group  comprises  mutually 
exclusive  applications  whose  filing  date 
is  within  an  announced  filing  window. 
An  announced  filing  window  is  a  period 
of  time  between  and  including  two 
specific  dates,  which  are  the  first  and 
last  dates  on  which  applications  (or 
amendments)  for  a  particular  purpose 
may  be  accepted  for  filing.  In  the  case 
of  a  one-day  filing  window,  the  two 
dates  are  the  same.  The  dates  are  made 
known  to  the  public  in  advance. 

(b)  Procedures.  Generally,  the  FCC 
may  grant  one  application  in  a  filing 
group  of  mutually  exclusive 
applications  and  dismiss  other 
application(s)  in  the  filing  group  that  are 
excluded  by  that  grant,  pursuant  to 
§22.128. 

(1)  Selection  methods.  In  selecting  the 
application  to  grant,  the  FCC  may  use 
comparative  hearings. 

(2)  Dismissal  of  applications.  The  FCC 
may  dismiss  any  application  in  a  filing 
group  that  is  defective  or  otherwise 
subject  to  dismissal  under  §  22.128, 
either  before  or  after  employing 
selection  procedures. 

(3)  Type  of  filing  group  used.  Except 
as  otherwise  provided  in  this  part,  the 
type  of  filing  group  used  in  processing 
of  two  or  more  mutually  exclusive 
applications  depends  on  the  purpose(s) 
of  the  applications. 

(i)  If  one  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal  of  an  authorization,  a 
renewal  filing  group  is  used. 

(ii)  If  any  mutually  exclusive 
application  filed  on  the  earliest  filing 
date  is  an  application  for  modification 
and  none  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal,  a  same-day  filing  group  is 
used. 

(iii)  If  all  of  the  mutually  exclusive 
applications  filed  on  the  earliest  filing 
date  are  applications  for  initial 
authorization,  a  thirty-day  notice  and 
cut-off  filing  group  is  used. 

(4)  Disposition.  If  there  is  only  one 
application  in  any  type  of  filing  group, 


the  FCC  may  grant  that  application  and 
dismiss  without  prejudice  any 
applications  excluded  by  that  grant  (i.e. 
not  in  the  filing  group).  If  there  is  more 
than  one  mutually  exclusive  application 
in  a  filing  group,  the  FCC  disposes  of 
these  applications  as  follows: 

(i)  Applications  in  a  renewal  filing 
group.  All  mutually  exclusive 
applications  in  a  renewal  filing  group 
are  designated  for  comparative 
consideration  in  a  hearing. 

(ii)  Applications  in  a  thirty-day  notice 
and  cut-off  filing  group.  For 
applications  in  a  thirty-day  notice  and 
cut-off  filing  group,  the  FCC  may 
attempt  to  resolve  the  mutual 
exclusivity  by  facilitating  a  settlement 
between  the  applicants.  If  a  settlement 
is  not  reached  within  a  reasonable  time, 
the  FCC  may  designate  all  applications 
io  the  filing  group  for  comparative 
consideration  in  a  hearing.  In  this  event, 
the  result  of  the  hearing  disposes  all  of 
the  applications. in  the  filing  group. 

(iii)  Applications  in  a  same<lay  filing 
group.  If  there  are  two  or  more  mutually 
exclusive  applications  in  a  same-day 
filing  group,  the  FCC  may  attempt  to 
resolve  the  mutual  exclusivity  by 
facilitating  a  settlement  between  the 
applicants.  If  a  settlement  is  not  reached 
within  a  reasonable  time,  the  FCC  may 
designate  all  applications  in  the  filing 
group  for  comparative  consideration  in 
a  hearing.  In  this  event,  the  result  of  the 
hearing  disposes  all  of  the  applications 
in  the  filing  group. 

(iv)  Applications  in  a  window  filing 
liroup.  Applications  in  a  window  filing 
group  are  processed  in  accordance  with 
the  procedures  for  a  thirty-day  notice 
and  cut-off  filing  group  in  paragraph 
lb)(4)(ii)  of  this  section. 

(c)  Terminology.  For  the  purpo.ses  of 
this  section,  terms  have  the  following 
inoanings: 

(1)  The  "filing  date"  of  an  application 
is  the  date  on  which  that  application 
was  received  in  a  condition  acceptable 
for  filing  or  the  date  on  which  the  most 
rccontly  filed  major  amendment  to  that 
application  was  received,  whichever  is 
later,  excluding  major  amendments  in 
tlio  following  circumstances: 

(i)  The  major  amendment  refiects  onlv 
a  change  in  ownership  or  control  found 
liy  the  FCC  to  be  in  the  public  interest; 
tir, 

(ii)  The  major  amendment  as  receivetl 
is  defective  or  otherwise  found 
unacceptable  for  filing. 

(2)  An  "application  for  initial 
luthorization"  is: 

(i)  .\ny  application  requesting  an 
itiithorization  for  a  new  system  or 
elation: 

(ii)  Any  application  requtnitin^; 
■  -  lorization  for  an  existing  station  to 


operate  on  an  additional  channel,  unless 
the  additional  channel  is  for  paired  two- 
way  radiotelephone  operation,  is  in  the 
same  frequency  range  as  the  existing 
channel(s),  and  will  be  operationally 
integrated  with  the  existing  channel(s) 
such  as  by  trunking;  or, 

(iii)  Any  application  requesting 
authorization  for  a  new  transmitter  at  a 
location  more  than  2  kilometers  (1.2 
miles)  from  any  existing  transnutters  of 
the  applicant  licensee  on  the  requested 
channel. 

(3)  An  "apphcation  for  modification" 
is  any  application  other  than  an 
application  for  initial  authorization  or    " 
renewal. 

§22.719    Additional  channel  policy  for  rur^ 
radiotelephone  stations. 

The  rules  in  this  section  govern  the 
processing  of  appUcalions  for  central 
office  stations  diat  request  s  rural 
radiotelephone  channel  pair  when  the 
applicant  has  applied  for  or  been 
granted  an  authorization  for  other  rural 
radiotelephone  channel  pairs  in  the 
same  area.  The  general  poficy  of  the 
FCC  is  to  promote  effective  use  of  the 
spectrum  by  encouraging  the  use  of 
spectrum-efficient  technologies  (i.e. 
BETRS)  and  by  assigning  the  minimum 
number  of  channels  necessary  to 
provide  service. 

(a)  Transmitters  in  same  area.  Any 
central  office  station  transmitter  on  any 
channel  pair  listed  in  §22.725  is 
considered  to  be  in  the  same  area  as 
another  central  office  station  transmitter 
on  any  other  channel  pair  listed  in 

§  22.725  if  the  transmitting  antennas  are 
located  within  10  kilometers  (6.2  miles) 
of  each  other. 

(b)  Initial  channel  pairs.  The  FCC 
does  not  assign  more  than  two  channel 
pairs  for  new  central  office  stations, 
unless  there  are  more  than  eight  rural 
subscriber  stations  to  be  served.  Stations 
are  considered  to  be  new  if  there  are  no 
authorized  transmitters  on  any  channel 
listed  in  §  22.725  controlled  by  the 
applicant  in  the  same  geographic  area. 

(c)  Additional  chaniiel  pairs. 
Applications  for  central  office  station 
transmitters  to  be  located  in  the  same 
area  as  an  authorized  central  office 
station  controlled  by  the  applicant,  but 
to  operate  on  a  different  channel  pair(s) 
are  considered  as  requests  for  additional 
channel  pair(s)  for  the  authorized 
central  office  station.  The  FCC  may 
grant  applications  for  additional 
channel  pairs  provided  that  the  nt-Hxi  for 
each  additional  channel  pair  (after  the 
first  two)  is  established  and  fully 
justified  in  terras  of  achieving  the 
required  grade  of  service  (blocking 
probability),  and  the  applicant 
demonstrates  that  there  will  still  be 


adequate  spectrum  available  in  the  area 
to  meet  realistic  estimates  of  current  and 
future  demand  for  paging,  two-way 
mobile  and  rural  radiotelephone 
services.  In  the  case  of  conventional 
rural  radiotelephone  central  office 
stations,  an  explanation  must  be 
provided  as  to  why  BETRS  technology 
is  not  being  used  instead  of  additional 
channel  pairs. 

Conventional  Rural  Radiotelephone 
Stations 

§  22.725    Chan  nels  for  conventional  rural 
radiotelephone  stations. 

The  following  channels  are  allocated 
for  paired  assignment  to  transmitters 
that  provide  conventional  rural 
radiotelephone  service.  These  channels 
may  be  assigned  for  use  by  central  office 
or  rural  subscriber  stations  as  indicated, 
and  interoffice  stations.  These  channels 
may  be  assigned  also  for  use  by  relay 
stations  in  systems  where  it  would  be 
impractical  to  provide  nu-al 
radiotelephone  service  without  the  use 
of  relay  stations.  All  channels  have  a 
bandwidth  of  20  kHz  and  are  designated 
by  their  center  frequencies  in 
MegaHertz. 


Central  office 


Rural  sut>9cnber 


VHF  Channels 


152.03 

158.49 

152.06 

158.52 

152.09 

158.55 

152.12 

158.58 

152.15 

158.61 

152.18 

158.64 

152.21 

158.67 

152.51 

157.77 

152.54 

157.80 

152.57 

157.83 

152.60 

157.86 

152.63 

157.89 

152.66 

157.92 

152.69 

157.95 

152.72 

157.98 

152.75 

158.01 

152.78 

158.04 

152.81 


158.07 


UHFChaBiiels 


454.025 
454.050 
454.075 
454.100 
454.125 
454.150 
454.175 
454.200 
454.226 
454.250 
454.275 
454.300 
454.325 
454.350 
454.375 
454.400 
454.425 


459.025 
459.050 
459.075 
459.100 
459.125 
459.150 
459.175 
459.200 
459^5 
459.250 
459.275 
459.300 
459.325 
459  350 
459.375 
459.400 
459.425 
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Central  office 

Rural  subscriber 

454.450 

459.450 

454.475 

459.475 

454.500 

459.500 

454.525 

459.525 

454.550 

459.550 

454.575 

459.575 

454.600 

459.600 

454.625 

459.625 

454.650 

459.650 

(a)  The  channels  Hsted  in  this  section 
are  also  allocated  for  assignment  in  the 
Paging  and  Radiotelephone  Service. 

(b)  In  Puerto  Rico  and  the  Virgin 
Islands,  channels  in  the  154.04-154.46 
MHz  and  161.40-161.85  MHz  frequency 
ranges  may  be  assigned  to  transmitters 
providing  rural  radiotelephone  service; 
channels  in  these  ranges  are  also 
allocated  for  assignment  in  the 
International  Fixed  Public  and 
Aeronautical  Fixed  radio  services. 

(c)  In  Alaska,  channels  42.40,  44.10. 
44.20  and  45.90  MHz  are  allocated  for 
assignment  to  transmitters  providing 
rural  radiotelephone  service  using 
meteor  burst  propagation  modes,  subject 
to  the  provisions  of  §  22.729. 

§  22.727    Power  limits  for  conventional 
rural  radiotelephone  transmitters. 

The  transmitting  power  of 
transmitters  operating  on  the  channels 
listed  in  §  22.725  must  not  exceed  the 
limits  in  this  section. 

(a)  Maximum  ERP.  The  effective 
radiated  power  (ERP)  of  central  office 
and  rural  subscriber  station  transmitters 
must  not  exceed  the  applicable  limits  in 
this  paragraph  under  any  circumstances. 


Frequency  range  (MHz) 

Maximum 
ERP  (watts) 

152-153  

1400 

157-159 

150 

454-^55  _ 

459-460  

3500 
150 

(b)  Basic  power  limit.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  ERP  of  central  office  station 
transmitters  must  not  exceed  500  Watts. 

(c)  Height-power  limits.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  ERP  of  central  office  station 
transmitters  must  not  exceed  the 
amount  that  would  result  in  an  average 
distance  to  the  "service  contour"  of  41.6 
kilometers  (26  miles)  for  VHF  channels 
or  30.7  kilometers  (19  miles)  for  UHF 
channels.  The  average  distance  to  the 
"service  contour"  is  calculated  by 
faking  the  arithmetic  mean  of  the 
distances  determined  using  the 
procedures  specified  in  §  22.567  for  the 
eight  cardinal  radial  directions, 
excluding  cardinal  radial  directions  for 


which  90%  or  more  of  the  distance  so 
calculated  is  over  water. 

(d)  Encompassed  interfering  contour 
areas.  Central  office  station  transmitters 
are  exempt  from  the  basic  power  and 
height-power  limits  of  this  section  if  the 
area  within  their  interfering  contours  is 
totally  encompassed  by  the  interfering 
contours  of  operating  co-channel  central 
ofBce  station  transmitters  controlled  by 
the  same  licensee.  For  the  purpose  of 
this  paragraph,  operating  transmitters 
are  authorized  transmitters  that  are 
providing  service  to  subscribers. 

(e)  Adjacent  channel  protection.  The 
ERP  of  central  office  station  transmitters 
must  not  exceed  500  Watts  if  they 
transmit  on  channel  454.025  MHz  and 
are  located  less  than  7  kilometers  (4.3 
miles)  from  any  Private  Radio  Services 
station  receiving  on  adjacent  channel 
454.000  MHz. 

(f)  Meteor  burst  stations.  The 
transmitter  output  power  for  stations 
using  meteor  burst  propagation  modes 
must  not  exceed  2000  Watts  for  central 
office  stations  and  500  Watts  for  rural 
subscriber  stations. 

§  22.729    Meteor  burst  propagation  modes. 

The  rules  in  this  section  govern 
stations  in  this  service  that  use  meteor 
burst  propagation  modes  to  provide 
rural  radiotelephone  service  in  Alaska. 

(a)  Channel  assignments.  The 
channels  42.40  and  44.10  MHz  may  be 
assigned  to  central  office  stations  and 
rural  subscriber  stations,  respectively, 
on  a  primary  basis.  The  channels  44.20 
and  45.90  MHz  may  be  assigned  to 
central  office  and  rural  subscriber 
stations,  respectively,  on  a  secondary 
basis  to  Private  Radio  services  stations 
using  meteor  burst  propagation  modes. 

(b)  Transmitting  power.  The 
transmitter  output  power  must  not 
exceed  2000  Watts  for  central  office 
stations  and  500  Watts  for  rural 
subscriber  stations. 

(c)  Station  locations.  Co-channel 
central  office  stations  of  different 
licensees  must  be  at  least  241  kilometers 
(150  miles)  apart.  A  rural  subscriber 
station  and  a  central  office  station  of 
different  licensees  must  be  at  least  241 
kilometers  (150  miles)  apart  if  the  rural 
subscriber  stations  of  the  different 
licensees  operate  on  the  same  channel. 
The  FCC  may  waive  the  requirements  of 
this  paragraph  if  the  affected  users  agree 
to  a  cooperative  sharing  arrangement. 

(d)  Emission  type.  Only  type  FID 
emission  is  authorized. 

(e)  Bandwidth.  The  authorized 
bandwidth  is  20  kHz. 

(f)  Station  identification.  Station 
identification  is  required  only  for  the 
central  office  station. 


(g)  Interference.  Stations  authorized 
under  the  provisions  of  this  section 
must  not  cause  harmful  interference  to 
the  service  of  stations  in  other  radio 
services. 

(h)  Developmental  authorization. 
Meteor  burst  communications  systems 
may  be  authorized  under  developmental 
authorizations  pursuant  to  §  22.419. 

§  22.731    Emission  limitations. 

Upon  application  for  multichannel 
operation,  the  FCC  may  authorize 
emission  bandwidths  wider  than  those 
specified  in  §22.357,  provided  that 
spectrum  utilization  is  equal  to  or  better 
than  that  achieved  by  single  channel 
operation. 

§  22.733    Priority  of  service. 

Within  the  Rural  Radiotelephone 
Service,  the  channels  listed  in  §22.725 
are  intended  primarily  for  use  in 
rendition  of  public  message  service 
between  rural  subscriber  and  central 
office  stations  and  to  provide  radio 
trunking  facilities  between  central 
offices.  The  channels  may  also  be  used, 
however,  for  the  rendition  of  private 
leased-line  communication  service 
provided  that  such  usage  would  not 
reduce  or  impair  the  extent  or  quality  of 
communication  service  that  would  be 
available,  in  the  absence  of  private 
leased-line  service,  to  the  general  public 
receiving  or  subsequently  requesting 
public  message  service  from  a  central 
office. 

§  22.737    Temporary  fixed  stations. 

The  FCC  may,  upon  proper 
application  therefor,  authorize  the 
construction  and  operation  of  temporary 
fixed  stations.  Temporary  fixed  stations 
are  to  be  used  as  rural  subscriber, 
interoffice,  or  central  office  stations 
when  those  stations  are  unavailable  or 
when  service  from  those  stations  is 
disrupted  by  storms  or  emergencies. 

(a)  Six  month  limitation.  If  it  is 
necessary  for  a  temporary  fixed  station 
to  remain  at  the  same  location  for  more 
than  six  months,  the  licensee  of  that 
station  must  apply  for  authorization  to 
operate  the  station  at  the  specific 
location  at  least  30  days  before  the  end 
of  the  six  month  period. 

(b)  International  communications. 
Communications  between  the  United 
States  and  Canada  or  Mexico  must  not 
be  carried  using  a  temporary  fixed 
station  without  prior  authorization  from 
the  FCC.  Licensees  desiring  to  carry 
such  communications  should  apply 
sufficiently  in  advance  to  allow  for  the 
time  necessary  to  coordinate  with 
Canada  or  Mexico. 
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Basic  Exchange  Telephone  Radio 
Systems 

§  22.757    Channels  for  basic  exchange 
telephone  radio  systems. 

The  channels  listed  in  §  22.725  are 
also  allocated  for  paired  assignment  to 
transmitters  in  basic  exchange 
telephone  radio  systems.  In  addition, 
the  following  channels  are  allocated  for 
paired  assignment  to  transmitters  in 
basic  exchange  telephone  radio  systems. 
All  channels  have  a  bandwidth  of  20 
kHz  and  are  designed  by  their  center 
frequencies  in  MegaHertz. 


lUHF  Channels— Shared  With 
i     Private  Radio  Services 


^ural  subscriber 


816.2375 

817.2375 

818.2375 

819.2375 

820.2375 

816.2125 

817.2125 

818.2125 

819.2125 

820.2125 

816.1875 

817.1875 

818.1875 

819.1875 

820.1875 

816.1625 

817.1625 

818.1625 

819.1625 

820.1625 

816.1375 

817.1375 

818.1375 

819.1375 

820.1375 

816.1125 

817.1125 

818.1125 

819.1125 

820.1125 

816.0875 

817.0875 

818.0875 

819.0875 

820.0875 

816.0625 

817.0625 

818.0625 

819.0625 

820.0625 

816.0375 

817.0375 

818.0375 

819.0375 

820.0375 

816.0125 

817.0125 

818.0125 

819.0125 

820.0125 


Central  office 


861.2375 

862.2375 

863.2375 

864.2375 

865.2375 

861.2125 

862.2125 

863.2125 

864.2125 

865.2125 

861.1875 

862.1875 

863.1875 

864.1875 

865.1875 

861.1625 

862.1625 

863.1625 

864.1625 

865.1625 

861.1375 

862.1375 

863.1375 

864.1375 

865.1375 

861.1125 

862.1125 

863.1125 

864.1125 

865.1125 

861.0875 

862.0875 

863.0875 

864.0875 

865.0875 

861.0625 

862.0625 

863.0625 

864.0625 

865.0625 

861.0375 

862.0375 

863.0375 

864.0375 

865.0375 

861.0125 

862.0125 

863.0125 

864.0125 

865.0125 


I 


(a)  Channels  are  assigned  in  groups, 
as  listed  in  this  section. 


(b)  Channel  groups  in  the  816-865 
Mhz  frequency  range  are  not  assigned  to 
Rural  Radio  Service  stations  located. 

(1)  Within  161  kilometers  (100  miles) 
of  the  borders  of  the  largest  54  MSAs 
(see  §22.909). 

(2)  North  of  Line  A  or  East  of  Line  C; 
or, 

(3)  Within  110  kilometers  (68  miles) 
of  the  Mexican  border. 

(c)  Channel  groups  in  the  816-865 
MHz  frequency  range  are  not  assigned  to 
central  office  stations  located  within 
113  kilometers  (70  miles)  of  another 
station  authorized  to  operate  on  the 
same  channels  or  on  channels  with 
center  frequencies  offset  by  12.5  kHz. 

(d)  Technical  parameters  governing 
the  use  of  these  channels  are  contained 
in  subpart  S  of  part  90  of  this  chapter. 

(e)  The  Common  Carrier  Bureau 
coordinates  the  availability  of  channels 
in  the  816-865  MHz  frequency  range 
with  the  Private  Radio  Bureau. 

§  22.759    Power  limit  for  BETRS. 

The  effective  radiated  power  of 
central  office  and  rural  subscriber 
station  transmitters  used  in  basic 
exchange  telephone  radio  systems  must 
not  exceed  the  limits  in  this  section. 

(a)  Maximum  ERP.  The  effective     " 
radiated  power  (ERP)  of  central  office 
and  rural  subscriber  station  transmitters 
in  BETRS  must  not  exceed  the 
applicable  limits  in  this  paragraph 
under  any  circumstances. 


Frequency  range  (MHz) 

Maximum 
err  (watts) 

152-153  

1400 

157-159  

150 

454-455  

3500 

459-460  

150 

(b)  Height-power  limit.  The  ERP  of 
central  office  stations  in  BETRS  must 
not  exceed  the  amount  calculated  as 
follows: 

ERPw=557,418^h„2 
where  ERP*  is  the  effective  radiated 

power  in  Watts 
hm  is  the  average  (eight  cardinal  radial) 

antenna  height  above  average 

terrain  in  meters 

Subpart  G — Air-ground 
Radiotelephone  Service 

§22.801    Scope. 

The  rules  in  this  subpart  govern  the 
licensing  and  operation  of  public  air- 
ground  radiotelephone  stations  and 
systems.  The  licensing  and  operation  of 
these  stations  and  systems  is  also 
subject  to  rules  elsewhere  in  this  part 
that  apply  generally  to  the  Public 
Mobile  services.  In  case  of  conflict, 
however,  the  rules  in  this  subpart 
govern. 


§  22.803    Air-ground  application 
requirements. 

In  addition  to  information  required  by 
Subparts  B  and  D  of  this  part, 
applications  for  authorization  to  operate 
an  air-ground  station  or  system  in  the 
Air-ground  Radiotelephone  Service 
must  contain  the  applicable 
supplementary  information  described  in 
this  section. 

(a)  Administrative  information.  The 
following  information  is  required  by 
FCC  Form  401,  Schedule  B  or  C  (as 
applicable). 

(1)  The  number  of  transmitter  sites  for 
which  authorization  is  requested. 

(2)  The  call  sign(s)  of  other  facilities 
in  the  same  area  that  are  ultimately 
controlled  by  the  real  party  in  interest 
to  the  application. 

(b)  Technical  information.  The 
following  information  is  required  bv 
FCC  Form  401,  Schedule  B. 

(1)  Location  description,  city;  county; 
state;  geographical  coordinates  correct 
to  ±1  second,  the  datum  used  (NAD  27 
or  NAD  28),  site  elevation  above  mean 
sea  level,  proximity  to  adjacent  market 
boundaries  and  international  borders; 

(2)  Antenna  manufacturer,  model 
number  and  type,  antenna  height  to  tip 
above  ground  level,  antenna  gain  in  the 
maximum  lobe,  the  electric  field 
polarization  of  the  wave  emitted  by  the 
antenna  when  installed  as  proposed; 

(3)  The  center  frequency  of  each 
channel  requested,  the  maximum 
effective  radiated  power,  any  non- 
standard emission  types  to  be  used, 
including  bandwidth  and  modulation 
type  and  the  transmitter  classification 
(e.g.  ground  or  signaling). 

General  Aviation  Air-Ground  Stations 

§  22.805    Channels  for  general  aviation  air- 
ground  service. 

The  following  channels  are  allocated 
for  the  provision  of  radiotelephone 
ser\'ice  to  airborne  mobile  subscribers  in 
general  aviation  aircraft.  These  channels 
have  a  bandwidth  of  20  kHz  and  are 
designated  by  their  center  frequencies  in 
MegaHertz. 

Signalling  Channel  Pair 


Ground 


454.675 


Airtx>me  mobile 


459.675 


COMMONICATION  CHANNEL  PAIRS 


Ground 

Atrbome  mobile 

454.700 

459.700 

454.725 

459.725 

454.750 

459.750 

454.775 

459.775 

454.800 

459.800 
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Communication  Channel  Pairs— 
Continued 


Ground 

Airt)orne  mobile 

454.825 

459.825 

454.850 

459.850 

454.875 

459.875 

454.900 

459.900 

454.925 

459.925 

454.950 

459.950 

454.975 

459.975 

(a)  Channel  454.675  MHz  is  assigned 
to  each  and  every  ground  station,  to  be 
used  only  for  automatically  alerting 
airborne  mobile  stations  of  incoming 
rails., 

(b)'All  airborne  mobile  channels  are 
assigned  for  use  by  each  and  every 
airborne  mobile  station. 

§  22.809    Transmitting  power  limits. 

The  transmitting  power  of  ground  and 
airborne  mobile  transmitters  operating 
on  the  channels  listed  in  §  22.805  must 
not  exceed  the  limits  in  this  section. 

(a)  Ground  station  transmitters.  The 
effective  radiated  power  of  ground 
stations  must  not  exceed  100  Watts  and 
must  not  be  less  than  50  Watts,  except 
as  provided  in  §  22.811. 

^)  Airborne  mobile  transmitters.  The 
transmitter  power  output  of  airborne 
mobile  transmitters  must  not  exceed  25 
Watts  and  must  not  be  less  than  4  Watts. 

'§22.811    Idle  tone. 

Whenever  a  ground  station 
transmitter  authorized  to  transmit  on 
any  of  the  communications  channels 
listed  in  §  22.805  is  available  for  service 
but  is  not  providing  service,  a 
modulated  signal  must  be  continuously 
transmitted'on  the  communication 
channel  assigned  to  that  transmitter. 
While  this  modulated  signal  is 
transmitted,  the  transmitter  power  must 
be  between  10  and  20  dB  lower  than  the 
normal  transmitting  power. 

§  22.81 3    Technical  channel  pair 
assignment  criteria. 

The  rules  in  this  section  establish 
technical  assignment  criteria  for  the 
channel  pairs  listed  in  §22.805.  These 
criteria  are  intended  to  provide 
substantial  service  volumes  over  areas 
that  have  significant  local  and  regional 
general  aviation  activity,  while 
maintaining  the  continuous  nationwide 
in-route  coverage  of  the  original 
geographical  layout. 

(a)  Distance  separation  for  co-channel 
ground  stations.  The  FCC  may  grant  an 
application  requesting  assignment  of  a 
communication  channel  pair  to  a 
proposed  ground  transmitter  only  if  the 
proposed  anterma  location  is  at  least 
800  kilometers  (497  miles)  from  the 


antenna  location  of  the  nearest  co- 
channel  ground  transmitter  in  the 
United  States,  its  territories  and 
possessions;  and  1000  kilometers  (621 
miles)  from  the  anteima  location  of  the 
nearest  co-channel  ground  transmitter 
in  Canada. 

(b)  Dispersion.  The  FCC  may  grant  an 
application  requesting  assignment  of  a 
communication  channel  pair  to  a 
proposed  ground  transmitter  only  if 
there  are  no  more  than  five  different 
commimication  channel  pairs  already 
assigned  to  ground  transmitters  with 
antenna  locations  within  a  320 
kilometer  (199  mile)  radius  of  the 
proposed  antenna  location. 

§  22.81 5    Construction  period  for  general 
aviation  ground  stations. 

The  construction  period  (see  §22.142) 
for  general  aviation  ground  stations  is 
12  months. 

§  22.817    Additional  channel  policies. 

The  rules  in  this  section  govern  the 
processing  of  applications  for  authority 
to  operate  a  ground  station  transmitter 
on  any  ground  station  communication 
channel  listed  in  §  22.805  when  the 
applicant  has  applied  or  been  granted 
an  authorization  for  other  ground 
station  communication  channels  in  the 
same  area.  The  general  policy  of  the 
FCC  is  to  assign  one  ground  station 
communication  channel  in  an  area  to  a 
carrier  per  application  cycle,  up  to  a 
maximum  of  six  ground  station 
communication  channels  per  area.  That 
is,  a  carrier  must  apply  for  one  ground 
station  communication  channel,  receive 
the  authorization,  construct  the  station, 
and  notify  the  FCC  of  commencement  of 
service  before  applying  for  an  additional 
ground  station  communication  channel 
in  that  area. 

(a)  Air-ground  transmitters  in  same 
area.  Any  transmitter  on  any  of  the 
ground  station  channels  listed  in 

§  22.805  is  considered  to  be  in  the  same 
area  as  another  transmitter  on  any 
ground  station  channel  listed  in 
§  22.805  if  it  is  located  less  than  350 
kilometers  (217  miles)  from  that 
transmitter. 

(b)  Initial  channel.  The  FCC  will  not 
assign  more  than  one  ground  station 
communication  channel  for  new  ground 
stations.  Cround  stations  are  considered 
to  be  new  if  there  are  no  authorized 
ground  station  transmitters  on  any 
channel  listed  in  §  22.805  controlled  by 
the  applicant  in  the  same  area. 

(c)  Additional  channel.  Applications 
for  ground  transmitters  to  be  located  in 
the  same  area  as  an  authorized  ground 
station  controlled  by  the  applicant,  but 
to  operate  on  a  different  ground  station 
communication  channel,  are  considered 


as  requesting  an  additional  channel  for 
the  authorized  station. 

(d)  Amendment  of  pending 
application.  If  the  FDC  receives  and 
accepts  for  filing  an  application  for  a 
ground  station  transmitter  to  be  located 
in  the  same  area  as  a  ground  station 
transmitter  proposed  in  a  pending 
application  previously  filed  by  the 
applicant,  but  on  a  different  ground 
station  communication  channel,  the 
subsequent  application  is  treated  as  a 
major  amendment  to  change  the 
technical  proposal  of  the  prior 
application.  The  filing  date  of  any 
application  so  amended  is  the  date  the 
FCC  received  the  subsequent 
application. 

(e)  Dismissal  of  premature 
applications  for  additional  channel.  If 
the  FCC  receives  an  application 
requesting  an  additional  ground  station 
communication  channel  for  an 
authorized  ground  station  prior  to 
receiving  notification  that  the  station  is 
providing  service  to  subscribers  on  the 
authorized  channel(s),  the  FCC  may 
dismiss  that  application  without 
prejudice. 

(0  Dismissal  of  applications  for 
seventh  channel.  If  the  FCC  receives  an 
application  requesting  an  additional 
ground  station  communication  channel 
for  an  authorized  ground  station  which 
would,  if  granted,  result  in  that  station 
being  assigned  more  than  six  ground 
station  communication  channels  in  the 
same  area,  the  FCC  may  dismiss  that 
application  without  prejudice. 

§  22.81 9    AGRAS  compatibility 
requirement 

Except  as  provided  in  paragraph  (a)  of 
this  section,  stations  transmitting  on  the 
channels  listed  in  §22.805  must  operate 
in  compliance  with  the  technical  and 
operational  requirements  contained  in 
the  document,  "Technical  Reference, 
Air-ground  Radiotelephone  Automated 
Service  (AGRAS),  System  Operation  and 
Equipment  Characteristics",  dated  April 
12,1985. 

(a)  Until  January  1, 1996.  stations  may 
continue  to  operate  in  compliance  with 
the  previous  standard  adopted  in  Docket 
16073. 

(b)  Copies  of  the  document  referenced 
in  this  section  may  be  obtained  from  the 
FCC's  copying  contractor. 

§  22.821    Authorization  for  airborne  mot>ile 
stations. 

An  authorization  separate  from  any 
ground  station  authorization  is  required 
for  each  airborne  mobile  station  that 
operates  on  the  channels  listed  in 
§  22.805.  The  operator  of  the  airborne 
mobile  station  must  apply  for  the 
authorization  (FCC  Form  409).  The 
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,  I  pplication  must  contain  an  affirmative 
representation  that  the  applicant  has 
made  definite  arrangements  with  a 
wireline  common  carrier  for  service  and 
billing. 

Conunercial  Aviation  Air-Ground 
Systems 

§  22.857    Channel  plan  for  commercial 
aviation  air-ground  systems. 

The  849-851  and  894-896  MHz 
frequency  ranges  are  allocated  for  block 
assignment  to  nationwide  air-ground 
systems  providing  radiotelephone 
service  to  pa.ssengers  aboard  commercial 
lircraft.  These  frequency  ranges  may 


also  be  used  to  provide  service  to 
persons  in  general  aviation  or  other 
aircraft.  Ground  stations  transmit  on 
channels  in  the  849-851  MHz  range. 
Airborne  mobile  stations  transmit  on 
channels  in  the  894-896  MHz  range. 
Systems  using  these  channels  must 
conform  to  the  channel  plan  described 
in  this  section. 

(a)  Channel  blocks.  The  spectrum 
allocated  for  commercial  aviation  air- 
ground  systems  is  divided  into  ten 
channel  blocks,  numbered  1  through  10. 
All  ground  stations  in  each  geographical 
area  must  use  the  same  channel  block 
for  communication  with  airborne 

Table  G-1  .—Ground  Station  Channels 


mobile  stations  in  flight,  in  accordance 
with  §22.859. 

(1)  Each  channel  block  is  subdivided 
into  6  control  channels  labeled  P-1 
through  P-6,  and  29  communications^ 
channels  labeled  C-1  through  C-29. 

(2)  The  authorized  channel 
bandwidths  are  as  follows: 

(i)  Each  control  channel  has  a 
bandwidth  of  3.2  kHz. 

(ii)  Each  communications  channel  has 
a  bandwidth  of  6  kHz. 

(b)  The  center  frequencies  (in 
MegaHertz)  of  the  communications  and 
control  channels  are  listed  in  Tables  G- 
1  and  G-2  of  this  section. 


C-1  .. 
D-2  .. 
C-3  .. 
C-4  .. 
C-5  .. 
0-6  .. 
C-7  .. 
C-8  .. 
0-9  .. 
C-10 
0-11 
C-12 
C-13 
C-14 
C-15 
C-16 
C-1 7 
C-1 8 
C-19 
C-2Q 
C-21  , 
C-22 
C-23  . 
C-24  . 
C-25  . 
C-26  . 
C-27  . 
C-28  . 
C-29  . 
P-6  ... 
P-5  ... 
P-4  ... 
P-3  ... 
P-2  ... 
P-1  ... 


C-1 

a-2 

c-3 
0-4 
0-5 
0-6 
0-7 
0-8 
C-9 


10 


849.0055 

849.0115 

849.0175 

849.0235 

849.0295 

849.0355 

849.0415 

849.0475 

849.0535 

849.0595 

849.0655 

849.0715 

849.0775 

849.0835 

849.0895 

849.0955 

849.1015 

849.1075 

849.1135 

849.1195 

849.1255 

849.1315 

849.1375 

849.1435 

849.1495 

849.1555 

849.1616 

849.1675 

849.1735 

849.1813 

849.1845 

849.1877 

849.1909 

849.1941 

849.1973 


10 


894.0055 
894.0115 
894.0175 
894.0235 
894.0295 
894.0355 
894.0415 
894.0475 
894.0535 


Channel  t)lock 


849.2055 

849.2115 

849.2175 

849.2235 

849.2295 

849.2355 

849.2415 

849.2475 

849.2535 

849.2595 

849.2655 

849.2715 

849.2775 

849.2835 

849.2895 

849.2955 

849.3015 

849.3075 

849.3135 

849.3195 

849.3255 

849.3315 

849.3375 

849.3435 

849.3495 

849.3555 

849.3615 

849.3675 

849.3735 

849.3813 

849.3845 

849.3877 

849.3909 

849.3941 

849.3973 


8 


849.4055 

849.4115 

849.4175 

849.4235 

849.4295 

849.4355 

849.4415 

849.4475 

849.4535 

849.4595 

849.4655 

849.4715 

849.4775 

849.4835 

849.4895 

849.4955 

849.5015 

849.5075 

849.5135 

849.5195 

849.5255 

849.5315 

849.5375 

849.5435 

849.5495 

849.5555 

849.5615 

849.5675 

849.5735 

849.5813 

849.5845 

849.5877 

849.5909 

849.5941 

849.5973 


849.6055 

849.6115 

849.6175 

849.6235 

849.6295 

849.6355 

849.6415 

849.6475 

849.6535 

849.6595 

849.6655 

849.6715 

849.6775 

849.6835 

849.6895 

849.6955 

849.7015 

849.7075 

849.7135 

849.7195 

849.7255 

849.7315 

849.7375 

849.7435 

849.7495 

849.7555 

849.7615 

849.7675 

849.7735 

849.7813 

849.7845 

849.7877 

849.7909 

849.7941 

849.7973 


6 


849.8055 

849.8115 

849.8175 

849.8235 

849.8295 

849.8355 

849.8415 

849.8475 

849.8535 

849.8595 

849.8655 

849.8715 

849.8775 

849.8835 

849.8895 

849.8955 

849.9015 

849.9075 

849.9135 

849.9195 

849.9255 

849.9315 

849.9375 

849.9435 

849.9495 

849.9555 

849.9615 

849.9675 

849.9735 

849.9813 

849.9845 

849.9877 

849.9909 

849.9941 

849.9973 


850.0055 

850.0115 

850.0175 

850.0235 

850.0295 

850.0355 

850.0415 

850.0475 

850.0535 

850.0595 

850.0655 

850.0715 

850.0775 

850.0835 

850.0895 

850.0955 

850.1015 

850.1075 

850.1135 

850.1195 

850.1255 

850.1315 

850.1375 

850.1435 

850.1495 

850.1555 

850.1615 

850.1675 

850.1735 

850.1813 

850.1845 

850.1877 

850.1909 

850.1941 

850.1973 


850.2055 

850.2115 

850.2175 

850.2235 

850.2295 

850.2355 

850.2415 

850.2475 

850.2535 

850.2595 

850.2655 

850.2715 

850.2775 

850.2835 

850.2895 

850.2955 

850.3015 

850.3075 

850.3135 

850.3195 

850.3255 

850.3315 

850.3375 

850.3435 

850.3495 

850.3555 

850.3615 

850.3675 

850.3735 

850.3813 

850.3845 

850.3877 

850.3909 

850.3941 

850.3973 


850.4055 

850.4115 

850.4175 

850.4235 

850.4295 

650.4355 

850.4415 

850.4475 

850.4535 

850.4595 

850.4655 

850.4715 

850.4775 

850.4835 

850.4895 

850.4955 

850.5015 

850.5075 

850.5135 

850.5195 

850.5255 

850.5315 

850.5375 

850.5435 

850.5495 

850.5555 

850.5615 

850.5675 

850.5735 

850.5813 

850.5845 

850.5877 

850.5909 

850.5941 

850.5973 


850.6055 

850.6115 

850.6175 

850.6235 

850.6295 

850.6355 

850.6415 

850.6475 

850.5535 

850.6595 

850.6655 

850.6715 

850  6775 

850  6835 

850.6895 

850.6955 

850.7015 

850.7075 

850.7135 

850.7195 

850.7255 

850.7315 

850.7375 

850.7435 

850.7495 

850.7555 

850.7615 

850.7675 

850.7735 

850.7813 

850.7845 

850.7877 

850.7909 

850.7941 

850.7973 


1 


850.8055 

850.8115 

850.8175 

850.8235 

850.8295 

850  8355 

850.8415 

850  8475 

850.8535 

850.8595 

855  8655 

850  8715 

850  8775 

850  8835 

850  8895 

850.8955 

850.9015 

850  9075 

850  9135 

850.9195 

850.9255 

850  9315 

850.9375 

850.9435 

850.9495 

850.9555 

850.9615 

850.9675 

8509735 

850.9813 

850  9845 

850  9877 

850.9909 

850  9941 

850  9973 


Table  G-2.— Airborne  Mobile  Station  Channels 


Channel  Wock 


894.2055 
894.2115 
894.2175 
894.2235 
894.2295 
894.2355 
894.2415 
894.2475 
894.2535 


8 


894.4055 
894.4115 
894.4175 
894.4235 
894.4295 
894.4355 
894.4415 
894.4475 
894.4535 


894.6055 
894.6115 
894.6175 
894.6235 
894.6295 
894.6355 
894.6415 
894.6475 
894.6535 


894.8055 
894.8115 
894.8175 
894.8235 
894.8295 
894.8355 
894.8415 
894.8475 
894.8535 


895.0055 
895.0115 
895.0175 
895.0235 
895.0295 
895.0355 
895.0415 
895.0475 
895.0535 


8952055 
895.2115 
895.2175 
895.2235 
895.2295 
895.2355 
8952415 
895.2475 
895.2535 


895.4055 
895.4115 
895.4175 
895.4235 
895.4295 
895  4355 
895.4415 
895.4475 
895.4535 


895.6055 
895.6115 
895.6175 
895.6235 
895.6295 
895.6355 
895.6415 
895.6475 
895.6535 


1 


895  8055 
895.8115 
895.8175 
895.8235 
895.8295 
895  8355 
895  2415 
89£  ':475 
895  6635 
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Table  G-2.— Airborne  Mobile  Station  Channels— Continued 
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Ohannel  bkx;K 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1 

C-10 - 

894.0595 

894.2595 

894.4595 

894.6595 

894.8595 

895.0595 

895.2595 

895.4595 

895.6595 

895.8595 

0-1 1  

894.0655 
894.0715 

894.2655 
894.2715 

894.4655 
894.4715 

894.6655 
894.6715 

894.8655 
894.8715 

895.0655 
895.0715 

895.2655 
895.2715 

895.4655 
895.4715 

895.6655 
895.6715 

895.8655 

C-12 „ 

895.8715 

C-13  

894.0775 

894.2775 

894.4775 

894.6775 

894.8775 

895.0775 

895.2775 

895.4775 

895.6775 

895.8775 

C-14  

894.0835 

894.2835 

894.4835 

894.6835 

894.8835 

895.0835 

895.2835 

895.4835 

895.6835 

895  8835 

C-15 -  

894.0895 

894.2395 

894.4895 

894.6895 

894.8895 

895.0895 

895  2895 

895.4895 

895.6895 

895  8895 

C-16 

894.0955 

894.2955 

894.4955 

894.6955 

894.8955 

895.0955 

895.2955 

895.4955 

895.6955 

895.8955 

C-17 

894.1015 

894.3015 

894.5015 

894.7015 

894.9015 

895.1015 

895.3015 

895.5015 

895.7015 

895.9015 

0-18 

894.1075 

894.3075 

894.5075 

894.7075 

894.9075 

895.1075 

895.3075 

895.5075 

895.7075 

895.9075 

C-19 

894.1135 

894.3135 

894.5135 

894.7135 

894.9135 

895.1135 

895.3135 

895.5135 

895.7135 

895.9135 

C-20 

894.1195 

894.3195 

894.5195 

894.7195 

894.9196 

895.1195 

895.3195 

895.5195 

835.7195 

895.9195 

0-21  

894.1256 

894.3255 

894.5255 

894.7255 

894.9255 

895.1255 

895.3255 

895.5255 

895.7255 

895.9255 

0-22 

894.1315 

894.3315 

894.5315 

894.7315 

894.9315 

895.1315 

895.3315 

8S5.5315 

895.7315 

895.9315 

0-23 

894.1375 

894.3375 

894.5375 

894.7375 

894  9375 

895.1375 

895.3375 

895.5375 

895.7375 

895.9375 

0-24 

894.1435 

894  3435 

894.5435 

894.7435 

894.9435 

895.1435 

895.3435 

895.5435 

895.7435 

895.9435 

C-25 

894.1495 

894.3495 

894.5495 

894.7495 

894.9495 

895.1495 

895.3495 

895.5495 

895.7495 

895.9495 

0-26  

894.1555 

894.3555 

894.5555 

894.7555 

894.9555 

895.1555 

895.3555 

895.5555 

895.7555' 

895.9555 

C-27  

894.1615 

894.3615 

894.5615 

894.7515 

894.9615 

895.1615 

895.3615 

895.5615 

895.7615 

895.9615 

0-28 

894.1675 

894.3675 

894.5675 

894.7675 

894.9675 

895.1675 

895  3675 

895.5675 

895.7675 

895.9675 

C-29  

894.1735 
894.1813 

894.3735 
894.3813 

894.5735 
894.5813 

894.7735 
894.7813 

894.9735 
894.9813 

895.1735 
895.1813 

895.3735 
895.3813 

895.5735 
895.5813 

895.7735 
895.7813 

895.9735 

P-€  — 

895.9813 

P-5  

894.1845 
894.1877 

894.3845 
894.3877 

894.5845 
894.5877 

894.7845 
894.7877 

894.9845 
894.9877 

895.1845 
895.1877 

895.?«45 
895.3877 

895.5845 
895.5877 

895.7845 
895.7877 

895.9845 

P-4  

895.9877 

P-3 

894.1909 

894.3909 

894.5909 

894.7909 

894.9909 

895.1909 

895.3909 

895.5909 

895.7909 

895.9909 

P-2  

894.1941 
894.1973 

894.3941 
894.3973 

894.5941 
894.5973 

894.7941 
894.7973 

894.9941 
894.9973 

895.1941 
895.1973 

895.3941 
895.3973 

895.5941 
895.5973 

895.7941 
895.7973 

895.9941 

P-1  

895.9973 

§  22.859    Geographical  channel  block 
layout 

Except  as  provided  in  paragraphs  (a) 
and  (b)  of  this  section,  ground  station 


locations  must  be  within  1.61 
kilometers  (one  mile)  of  the  locations 
listed  in  this  paragraph.  The  channel 
block  allotted  for  each  location  must  be 


used  to  provide  serx'ice  to  airborne 
mobile  stations  in  fiight  and  may  be 
used  to  provide  service  to  airborne 
mobile  stations  on  ground. 


Location 


Alaska: 

Anctx)rage 

Oofdova  

Ketchikan  

Juneau  

Sitka  

Yakutat 

Alabama:  Binningham 
Arizona: 

Phoenix _... 

Winsk>w 

Arkansas:  Pine  Blutf  .. 
Calitornia: 

BJythe  

Eureka 

Los  Angeles 

Oakland 

San  Francisco 

Visalia  

Cotorado: 

Ootorado  Springs 

Denver  

Hayden  ...„ 

Ftorkla; 

Miami  

Orlando  

Tallahassee 

Georgia: 

Atlanta 

SL  Simon  Island  . 
Hawaii:  Maura  Kapu  .. 
Idaho: 


N.  latitude 


6l°ir06" 
60''33'00" 
55°21'20" 
58°21'18" 
57°03'30" 
59='30'30" 
33'>23-24" 

33"'35'39" 
35"'0n7" 
34°10'56" 

33°36'39" 
40°42'59" 
33°56'45" 
37''51'12" 
37''41'15" 
36''19'36" 

38''44'39" 
39°46'45" 
40°29'04" 

25''48'27' 
28'26'53- 
30°24'02" 

33'>39'05" 
31»09'22' 
21'^4-24- 


W.  tongitude 


149''54'42" 
145°43'00" 
13r42'33" 
134°34'30'- 
135<'22'01  " 
142°30'00" 
86°3959- 

112^5-12' 
110''43  02" 
91=5618" 

114°42'24- 
124°12'09" 
118''23-03" 
122°12'30" 
122''26'01" 
1 19023  22" 

104''51'46" 
104°50'49" 
1 07"!  308" 

80°16-30" 
81°22-00" 
84^21 '1 8" 

84»25-54'- 
8r23'14" 
158°06-02" 


Ohan- 
nel 
bk«k 


8 
5 
5 
4 

7 
8 
2 

4 
6 
8 

10 
8 

4 
1 
6 

7 

8 
1 
6 

4 
2 

7 

5 
6 
5 


Locatkjn 


Blacktoot  

Caldwell  

Illinois: 

Chicago 

Kewanee 

SchiRer  Park 

Indiana:  Fori  Wayne  .... 

Iowa:  Des  Moines  

Kansas: 

Garden  City 

Wichita  

Kentucky:  Fairdale  

Louisiana: 

Kenner  

Shreveport  

Massachusetts:  Boston 
Michigan: 

Bellville 

Flint  


Sautt  Saint  Marie  .... 
Minnesota:  Bloomington 

Mississippi:  Mendian 

Missouri: 

Kansas  City 

St  Louis „ 

SpringfiekJ  

Montana: 

Lewistown  

Miles  City  

Missoula „. 

Nebraska: 

Grand  Island  

Ogallala 

Nevada: 

Las  Vegas  

Reno  


Tonopah  

Winnemucca 

New  Mexico; 
Alamogordo  .. 
Albuquerque  . 
Aztec  


Clayton 

New  Jersey:  Woodbury  .. 
New  York: 

E.  Elmtxjrst  

Schuyler  

Staten  Island 

North  Carolina: 

Greenstxjro- 

Wilmington  

North  Dakota:  Dickinson 

Ohio:  Pataskala 

Oklahoma: 

Warner  


Woodward 
Oregon: 

Albany  


Klamath  Falls 

Pendleton 

Pennsylvania: 

Coraopolts 

New  Cumberland 

South  Carolina:  Charleston 
South  Dakota: 

Aberdeen  ,.. 

Rapid  City  

Tennessee: 

Elizabethton  , 

Memphis 

NashviNe 

Texas: 


N.  latitude 


43=11-34" 
43°38'45' 

41°46'49" 
4n2'05" 
41°57-18- 
40'=59'16-' 
4r3V58" 

37°59-35" 
37''37'24" 
38"=04-48" 

3O°0O44-' 
32'2709-' 
42^23-15  • 

42=12-17" 
42=58-21" 
46°28-45' 
44^51  '30' 
32°19'10' 


W.  tongitude 


1 12''20'57  " 
1 16'38'44  " 

87«'45'20" 
89°57'33" 
87=5257" 
85=11-31" 
93=38  54" 

100=54  04" 

97=27'15' 

85=47-33" 

90=1330" 
93°49'38" 
71=01  "03" 

83=2»t)9" 
83=44-22" 
84=21  "31  " 
93=13'19' 
88=41  33' 


1  30=1 8'37" 
38=42'45' 
37=1428" 

94''41'07' 
90*1919 
93=22-54" 

47=0256"' 

46=25-30"" 
47=01 '05" 

109°27'27 
105=5230 
114=0041 

40=58  00" 
41=07"11" 

98=19-11"' 
I0r45'37' 

36=05-35" 
39=25'13"" 
38=0343- 

41=00-39" 

115=10-25' 
1 19=55-52' 
117=1324' 
117'45"58' 

32=54'46" 
35=0305'" 
36=4842' 
36=27'29" 
39=50  01" 

1 05=5641  ■ 
106=37'13' 
107=53'48- 
103=11'16' 
75=09-21"" 

40=4621 " 
43=09  09' 
40'3d05' 

73=5242" 
75=07-50" 
74=06  35" 

36=05-54" 

34=16-10" 
46=51 '05" 
40'-04'38" 

70=56-42" 
77=54-24"' 
102=47-35' 
82=41 '57" 

35=2931"' 
36=24'42 

95=18-25" 
99=28'50" 

44=38'24" 
42=06-30" 
45=35'45" 

123=03'36"' 
121"38-00"' 
118=31-02" 

40=30-33" 
40=11-30" 
32^54  10" 

80=13-27" 
76=52'02- 
80=01  ■20" 

45=27-21  " 
44=02-36'- 

98=25'26"' 

los'os'ae" 

36=26  04" 
35=01 -44" 
36=08'44" 

82=0806" 
89*56-15" 
86«4T3V 

Chan- 
nel 
bk)ck 


8 

10 

3 
5 
2 

7 
1 

3 

7 
6 

3 
5 
7 

8 
9 
6 
9 
9 

6 
4 
9 

5 
8 

3 

2 

4 

1 
3 
9 
4 

8 
10 
9 
5 
3 

1 
2 
9 

9 
3 
7 

1 

4 

9 

5 
2 

7 

4 
8 

4 

6 
5 

/ 

10 
3 
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Location 

-  * 

N.  latitude 

W.  longitude 

Chan- 
nel 
t}lock 

Austin                    

30''16'37" 
32"'50'19" 
29°54'37" 
33»37'06" 
3r34'58" 

37050-21" 
39'23'15" 
37''45'19" 
38''57'54" 
40''39'ir' 
38°52'55" 

47°26  08" 
47°33'14" 
38°  19-47" 
44''33'06" 
43°03'37-- 

97°49-34" 

97''08-03-' 

95'>24'39'- 

I0r52'14" 

102°54'18" 

109''27'42-' 
112°30'44-' 
111''52-27" 
110''13'40" 
112''12'06" 
77°06-18" 

122''17'35" 

117°43'35'- 

81'"39'36-- 

89=25-27" 

108°27'23" 

2 

Bedford  1 - 

Houston » 

1 
9 

Lubbock                                 ...  * 

7 

Monahans                               

6 

Utah: 

Abaio  Peak       .• 

7 

Delta      ~ 

2 

Escalante 

5 

Green  River  .*. 

3 

Salt  Lake  City  _ _ 

Vlrainla'  Arlinoton         ; « 

1 
6 

Washington: 

Seattle     « 

4 

Cheney                  - 

1 

2 

Wisconsin"  Stevens  Point  

8 

9 

(a)  Carriers  authorized  to  construct 
and  operate  air-ground  radiotelephone 
systems  on  the  channels  listed  in 

§  22.857  may  also  construct  and  operate 
low  power  ground  stations  designed  to 
provide  service  to  airborne  mobile 
stations  on  the  ground,  provided  that  no 
interference  is  caused  to  service 
provided  by  ground  stations  located  in 
accordance  with  the  geographical 
channel  block  layout  or  with  paragraph 
(b)  of  this  section.  The  antenna  location 
of  each  such  low  power  ground  station 
may  be  anywhere  that  is  at  least  483 
kilometers  (300  miles)  from  all  antenna 
locations  of  ground  stations  using  the 
same  channel  block(s)  in  accordance 
with  the  geographical  channel  block 
layout  or  with  paragraph  (b)  of  this 
section. 

(b)  Ground  station  locations  may  be 
more  than  1.61  kilometers  (one  mile) 
from  all  of  the  locations  listed  in  this 
section,  provided  that  they  are  at  least 
885  kilometers  (550  miles)  from  all 
antenna  locations  of  ground  stations 
using  the  same  channel  block(s)  in 
accordance  with  the  geographical 
channel  block  layout  or  with  this 
paragraph. 

§22.861    Emissionlimitations. 

Any  appropriate  emission  type  may 
be  used  to  provide  air-ground 
radiotelephone  service  on  the  channels 
listed  in  §  22.857,  provided  that  the 
emission  limitations  of  this  section  are 
met. 

(a)  Emission  mask.  The  emission 
mask  described  in  this  paragraph 
applies  instead  of  those  in  §  22.359.  The 
power  of  any  emission  in  each  of  the 
adjacent  channels  must  be  at  least  30  dB 
below  the  power  of  the  total  emission. 
The  power  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used 
and  the  adjacent  channels  must  be  at 


least  50  dB  below  the  power  of  the  total 
emission. 

(b)  Airborne  mobile  transmitters.  The 
power  of  any  emission  in  each  of  the 
adjacent  channels  must  not  exceed  -130 
dBm  at  any  ground  station  receiver, 
assuming  a  0  dBi  receive  antenna.  The 
power  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used 
and  the  adjacent  channels  must  not 
exceed  -148  dBm  at  any  ground  station 
receiver,  assuming  a  0  dBi  receive 
antenna. 

(c)  Ground  station  transmitters.  The 
effective  radiated  power  (ERP)  of  any 
emission  outside  of  the  frequency 
ranges  set  forth  in  §  22.857  must  not 
exceed  -10  dBm.  The  ERP  of  any 
emission  in  each  of  the  adjacent 
channels  must  not  exceed  +10  dBm.  The 
ERP  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used 
and  the  adjacent  channels  must  not 
exceed  -5  dBm. 

(d)  If  an  emission  on  any  frequency 
outside  of  the  authorized  bandwidth 
causes  harmful  interference,  the  FCC 
may  require  greater  attenuation  of  that 
emission  than  required  in  paragraph  (a) 
of  this  section. 

§  22.863    Transmitter  frequency  tolerance. 

Ground  station  transmitter 
frequencies  must  be  maintained  within 
0.1  parts  per  million  (ppm)  of  the 
channel  reference  or  center  frequencies. 
Doppler  shift  correction  must  be  used  to 
ensure  that  the  frequencies  of  the 
signals  of  airborne  mobile  stations 
received  at  ground  stations  remain 
within  0.2  ppm  of  the  channel  reference 
or  center  frequencies. 

§  22.865    Automatic  channel  selection 
procedures. 

Operation  of  stations  using  the 
channels  listed  in  §  22.857  must  be  in 


accordance  with  the  procedures  in  this 
section. 

(a)  A  communications  channel  is  not 
available  for  use  by  a  ground  station  if 
it  is  already  in  use  by  another  ground 
station  at  the  same  location.  Ground 
station  equipment  must  automatically 
determine  whether  channels  are  in  use 
by  other  ground  stations  at  the  same 
location,  and  may  employ  radio 
frequency  signal  monitoring  to  do  so. 
For  example,  a  communications  channel 
may  be  determined  to  be  in  use  if  the 
received  signal  power  on  that  channel  at 
the  ground  station  exceeds  -115  dBm, 
which,  assuming  a  0  dB  gain  895  MHz 
receive  antenna,  corresponds  to  a  field 
strength  of  approximately  19  dB^V/m. 
Ground  stations  may  employ  an 
alternative  method  of  determining 
whether  a  communications  channel  is 
in  use  provided  that  such  procedure  is 
at  least  as  reliable  as  radio  frequency 
signal  monitoring. 

(b)  Data  indicating  which 
communications  channels  are  available 
for  use  are  transmitted  by  ground 
stations  on  the  assigned  control 
channels. 

(c)  A  call  is  originated  when  an 
airborne  mobile  station  selects  a 
communications  channel  based  on  the 
received  data  hom  ground  stations  and 
other  factors,  and  transmits  an 
identification  code  (which  identifies  the 
specific  ground  station  from  which 
service  is  requested)  on  the  selected 
communications  channel.  The  ground 
station  from  which  service  has  been 
requested  may  then  obtain  any 
necessary  billing  information  and 
complete  the  call. 

(d)  A  ground  station  may  not  transmit 
on  a  communications  channel  unless  it 
has  received  the  proper  identification 
code.  After  a  ground  station  has  begun 


to  transmit  on  a  communications 
channel,  that  channel  is  not  available  to 
ground  stations  other  than  the  one  from 
which  service  has  been  requested  until 
the  call  is  terminated. 

(e)  A  call  is  terminated  by  the  ground 
station  when  either  a  hang-up  signal  is 
transmitted  by  the  airborne  mobile 
station,  or  the  signal  from  the  airborne 
mobile  station  on  the  communications 
channel  is  lost  for  a  period  of  15 
continuous  seconds.  The  hang-up  signal 
is  the  on-off  keying  (50%  duty  cycle)  of 
an  unmodulated  carrier  over  a  period  of 
one  second  with  pulse  duration  of  5 
milliseconds.  However,  if  all  carriers 
authorized  to  operate  air-ground 
systems  using  the  channels  listed  in 
§  22.857  agree  that  an  alternative  hang- 
up signal  and/or  procedure  would  be 
more  efficient  or  beneficial,  such 
alternative  hang-up  signal  and/or 
procedure  may  be  used.  The  carriers 
must  jointly  give  prior  notification  to 
the  FCC  if  an  alternative  hang-up  signal 
and/or  procedure  is  used. 

§  22.867    Effective  radiated  power  timits. 

The  effective  radiated  power  (ERP)  of 
ground  and  airborne  stations  operating 
on  the  channels  listed  in  §22.857  must 
not  exceed  the  limits  in  this  section. 

(a)  The  ERP  of  airborne  mobile  station 
transmitters  must  not  exceed  30  Watts. 

(b)  The  ERP  of  ground  station 
transmitters  must  not  exceed  100  Watts. 

((;)  The  ERP  of  low  power  ground 
station  transmitters  operating  pursuant 
to  paragraph  (a)  of  §  22.859  must  not 
exceed  1  Watt. 

§  22.869    Assignment  of  control  channels. 

The  FCC  selects  and  assigns 
exclusively  one  control  channel  to  each 
commercial  aviation  air-ground 
licensee. 

§  22.871    Control  channel  transition  period. 

The  rules  in  this  section  provide  for 
a  period  of  transition  during  which  the 
experimental  air-ground  system 
operating  on  the  channels  listed  in 
§  22.857  will  be  discontinued  and 
replaced  by  a  system  operating  in  full 
compliance  with  the  rules  in  Oiis 
subpart.  The  experimental  system  may 
continue  to  exclusively  use  a  3.2  kHz 
control  channel  contained  within  the 
bandwidth  of  communications  channel 
C-2  of  each  channel  block  until 
September  9, 1996.  After  that  date 
communications  channel  C-2  will  be 
available  for  use  by  all  carriers 
authorized  to  operate  an  air-ground 
system  on  the  channels  listed  in 
§22.857. 


§22.873    Construction  period  for 
commercial  aviation  air-ground  systems. 

Construction  of  a  new  commercial 
aviation  air-ground  system  is  considered 
to  be  completed  for  the  purpose  of  this 
section  and  §  22.142  when  the  number 
of  ground  stations  specified  in  this 
section  are  constructed  and  operational. 

(a)  Stage  I.  At  least  25  ground  stations 
must  be  constructed  and  operational 
within  3  years.  Licensees  must  notify 
the  FCC  (FCC  Form  489)  as  soon  as  this 
requirement  is  met.  Service  to 

»  subscribers  may  commence  as  soon  as 
the  notification  is  mailed.  If  service  to 
subscribers  is  not  commenced  at  that 
time,  the  notification  must  contain  a 
statement  to  this  effect. 

(b)  Stage  II.  At  least  50  ground 
stations  must  be  constructed  and 
operational  within  5  years.  Nationwide 
service  to  subscribers  must  commence 
within  5  years.  Licensees  must  notify 
the  FCC  (FCC  Form  489)  as  soon  as  ' 
these  requirements  are  met. 

§  22.875    Commercial  aviation  air-ground 
system  application  requirements. 
•  Existing  and  prospective  common 
carriers  may  file  applications  for 
authority  to  construct  and  operate  a  new 
nationwide  air-ground  system  on  the 
channels  hsted  in  §  22.857  only  during 
window  filing  periods  that  may  be 
announced  by  the  FCC  in  Public 
Notices.  In  addition  to  the  requirements 
elsewhere  in  this  part,  such  applications 
must  contain  the  following  exhibits: 

(a)  Written  agreement.  A  signed 
agreement  between  the  applicant  and  at 
least  one  airline  or  airline  organization, 
authorizing  the  applicant  to  provide  air- 
ground  service  on  its  aircraft. 

(b)  Financial  qualifications.  At  the 
time  of  filing  its  application  an 
applicant  must  demonstrate  that  it  has 
either  a  firm  financial  commitment  or 
available  financial  resources  necessary 
to  construct  50  ground  stations  and 
operate  for  one  year  after  initiation  of 
nationwide  air-ground  service  its 
proposed  air-ground  system. 

(1)  The  demonstration  of  commitment 
must  include  and  be  sufficient  to  cover 
the  reaUstic  and  prudent  estimated  costs 
of  construction  of  50  ground  stations, 
operation  and  other  initial  expenses  for 
one  year  after  initiation  of  nationwide 
air-ground  service.  The  estimated  costs, 
operation  costs  and  other  initial 
expenses  must  be  itemized.  The 
estimated  costs  must  include  the 
anticipated  costs  of  con.struction  of  each 
ground  station. 

(2)  The  firm  financial  commitment 
required  above  must  be  obtained  from  a 
state  or  federally  chartered  bank  or 
savings  and  loan  association,  or  the 
financial  affiliate  or  subsidiary  of  an 


equipment  supplier,  and  must  contain  a 
statement  that  the  lender: 

(i)  Has  examined  the  financial 
condition  of  the  applicant  including 
audited  financial  statements,  and  has 
determined  that  the  applicant  is  credit 
worthy: 

(ii)  That  the  lender  is  committed  to 
providing  a  sum  certain  to  the  particular 
applicant; 

(iii)  That  the  lender's  willingness  to 
enter  into  the  commitment  is  based 
solely  on  its  relationship  with  the 
applicant;  and 

(iv)  That  the  commitment  is  not  in 
any  way  guaranteed  by  any  entity  other 
than  the  applicant. 

(3)  Applicants  intending  to  rely  on 
personal  or  internal  resources  mu.st 
submit: 

(i)  Audited  financial  statements 
certified  within  one  year  of  the  date  of 
the  application,  indicating  the 
availability  of  sufficient  net  liquid  as.sets 
to  construct  and  operate  the  proposed 
air-ground  system  for  one  year. 

(A)  The  auditors  must  be  certified 
public  accountants. 

(B)  Net  liquid  assets  is  considered  to 
be  the  excess  of  current  assets  (readily 
converted  to  cash)  over  current 
liabilities.  In  order  to  demonstrate  ready 
convertibility  into  cash,  the  identity, 
liquidity  and  value  of  listed  assets  must 
be  demonstrated.  Non-liquid  assets  can 
be  relied  on  if  the  marketability  of  those 
assets  is  documented. 

(ii)  An  audited  balance  sheet,  current 
V  ithin  60  days  of  filing,  which  clearly 
shows  the  continued  availabihty  of 
sufficient  net  liquid  assets  to  construct 
and  operate  the  proposed  air-ground 
system  for  one  year  after  nationwide 
service  begins. 

(c)  Sen'ice  Plan.  A  service  plan 
containing: 

(1)  A  map  or  other  description  of  the 
planned  geographic  coverage  area, 
including  air  space  over  the  continental 
Uni'ed  States,  Alaska,  Hawaii  and  other 
Uniti'd  Stales  territories. 

(21  A  schedule  for  construction  of  50 
•groijp.d  stations  and  provision  of 
nationwide  service  to  subscribers  within 
5  yfcjrs  from  the  grant  of  the  initial 
authorization. 

(3)  A  description  of  how  the  system 
will  interconnect  with  the  landline 
telf^phone  network  and  be  integrated 
with  other  air-ground  systems, 
including  a  statement  as  to  whether  the 
.system  will  be  interconnected  with 
international  air-ground  svstems. 

(d)  Technical  Exhibit.  A  technical 
description  of  the  proposed  system 
demonstrating  compliance  with  all 
applicable  technical  requirements  and 
describing  how  the  proposed  system 
would  operate,  if  authorized,  this 
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exhibit  must  provide  the  following 
information: 

(1)  The  number  of  ground  stations  to 
be  used,  their  locations,  and  the  type 
and  quantity  of  equipment  proposed  for 
the  system; 

(2)  A  complete  description  of  the 
procedures  and  data  protocols  to  be 
used  on  the  control  channel; 

(3)  The  modulation  types  to  be  used 
and  their  spectral  characteristics; 

(4)  The  effective  radiated  power  and 
transmitter  peak  envelope  power  for  all 
transmitters  at  each  ground  station 
location,  and  the  effective  radiated 
power  of  the  airborne  mobile  stations; 

(5)  Antenna  information  as  follows: 
(i)  For  airborne  mobile  stations,  the 

antenna  type(s)  to  be  used; 

(ii)  For  ground  stations,  vertical  and 
horizontal  radiation  patterns,  antenna 
heights  above  ground  level,  antenna 
support  structure  heights  above  ground 
level,  ground  elevation  above  mean  sea 
level  and  any  relevant  information  (e.g. 
FAA  approval)  that  may  be  helpful  in 
determining  whether  ground  station 
antennas  require  marking  and  lighting; 

(6)  Analytical  data,  including 
calculations,  of  potential  interference 
within  and  without  the  spectrum  for  the 
air-ground  system; 

(7)  A  statement  in  compliance  with 
the  National  Environmental  Policy  Act 
of  1969.  See  §§  1.1301  through  1.1319  of 
this  chapter. 

Subpart  H — Cellular  Radiotelephone 
Service 

§22.900    Scope. 

The  rules  in  this  subpart  govern  the 
licensing  and  operation  of  cellular 
radiotelephone  systems.  Licensing  and 
operation  of  these  systems  are  also 
subject  to  rules  el.«ewhere  in  this  part 
that  apply  generally  to  the  Public 
Mobile  Services.  In  case  of  conflict, 
however,  the  rules  in  this  subpart 
govern. 

§  22.901    Cellular  service  requirements  and 
limitations. 

Cellular  system  licensees  must 
provide  cellular  mobile  radiotelephone 
service  upon  request  to  all  cellular 
subscribers  in  good  standing,  including 
roamers,  while  such  subscribers  are 
located  within  any  portion  of  the 
authorized  cellular  geographic  service 
area  (see  §  22.911)  where  facilities  have 
been  constructed  and  service  to 
subscribers  has  commenced.  A  cellular 
system  licensee  may  refuse  or  terminate 
service,  however,  subject  to  any 
applicable  state  or  local  requirements 
for  timely  notification,  to  any  subscriber 
who  operates  a  cellular  telephone  in  an 
airborne  aircraft  in  violation  of  §  22.925 


or  otherwise  fails  to  cooperate  with  the 
licensee  in  exercising  operational 
control  over  mobile  stations  pursuant  to 
§22.927. 

(a)  Service  area  information. 
Licensees  must  inform  prospective 
subscribers  of  the  area  in  which  reliable 
service  can  be  expected. 

(b)  Lack  of  capacity.  If  a  licensee 
refuses  a  request  for  cellular  service 
because  of  a  lack  of  system  capacity,  it 
must  report  that  fact  to  the  FCC  in 
writing,  explaining  how  it  plans  to 
increase  capacity. 

(c)  Dispatch  service.  Cellular  systems 
must  not  offer  or  provide  dispatch 
service. 

(d)  Alternative  technologies  and 
auxiliary  services.  Licensees  of  cellular 
systems  may  use  alternative  cellular 
technologies  and/or  provide  auxiliary 
common  carrier  services,  including 
personal  communications  services  (as 
defined  in  part  24  of  this  chapter)  on  the 
communication  channels  in  their 
assigned  channel  block,  provided  that 
cellular  service  is  available  to 
subscribers  whose  mobile  equipment 
conforms  to  the  cellular  system 
compatibility  specification  (see 
§22.933). 

(1)  Licensees  must  perform  or  obtain 
an  engineering  analysis  to  ensure  that 
interference  to  the  service  of  other 
cellular  systems  will  not  result  from  the 
implementation  of  auxiliary  services  or 
alternative  cellular  technologies. 

(2)  Alternative  technology  and 
auxiliary  service  operations  are  exempt 
from  the  channeling  requirements  of 

§  22.905,  the  modulation  requirements 
of  §  22.915,  the  wave  polarization 
requirements  of  §  22.367,  the 
compatibility  specification  in  §  22.933 
and  the  emission  limitations  of 
§§22.357  and  22.917,  except  for 
emission  limitations  that  apply  to 
emissions  outside  the  assigned  channel 
block. 

(e)  Provision  of  resale  capacity.  Each 
cellular  system  licensee  must  permit 
unrestricted  resale  of  its  service,  except 
that  a  licensee  may  apply  resale 
restrictions  to  licensees  of  cellular 
systems  on  the  other  channel  block  in 
its  market  after  the  five  year  build-out 
period  for  licensees  on  the  other 
channel  block  has  expired. 

§  22.903    Conditions  applicable  to  former 
Bell  Operating  Companies. 

Ameritech  Corporation.  Bell  Atlantic 
Corporation.  BellSouth  Corporation, 
NYNEX  Corporation,  Pacific  Telesis 
Group,  Southwestern  Bell  Corporation, 
U.S.  West,  Inc.,  their  successors  in 
interest  and  affiliated  entities  (BOCs) 
may  engage  in  the  provision  of  cellular 
service  only^in  accordance  with  the 


conditions  in  this  section,  unless 
otherwise  authorized  by  the  FCC.  BOCs 
may,  subject  to  other  provisions  of  law, 
have  a  controlling  or  lesser  interest  in  or 
be  under  common  control  with  separate 
corporations  that  provide  cellular 
service  only  under  the  following 
conditions: 

(a)  Access  to  landline  facilities:  BOCs 
must  not  sell,  lease  or  otherwise  make 
available  to  the  separate  corporation  any 
transmission  facilities  that  are  used  in 
any  way  for  the  provision  of  its  landline 
4elephone  services,  except  on  a 
compensatory,  arm's-length  basis. 
Separate  corporations  must  not  own  any 
facilities  for  the  provision  of  landline 
telephone  service.  Access  to  landline 
exchange  and  transmission  facilities  for 
the  provision  of  cellular  service  must  be 
obtained  by  separate  corporations  on  the 
same  terms  and  conditions  as  those 
facilities  are  made  available  to  other 
entities. 

(b)  Independence.  Separate 
corporations  must  operate 
independently  in  the  provision  of 
cellular  service.  Each  separate 
corporation  must — 

(1)  Maintain  its  own  books  of  account; 

(2)  Have  separate  officers; 

(3)  Employ  separate  operating, 
marketing,  installation  and  maintenance 
personnel;  and, 

(4)  Utilize  separate  computer  and 
transmission  facilities  in  the  provision 
of  cellular  services. 

(c)  Research  or  development.  Any 
research  or  development  performed  by 
BOCs  for  separate  corporations,  either 
separately  or  jointly,  must  be  on  a  I 
compensatory  basis. 

(d)  Transactions.  All  transactions 
between  the  separate  corporation  and 
the  BOC  or  its  affiliates  that  involve  the 
transfer,  either  direct  or  by  accounting 
or  other  record  entries,  of  money, 
personnel,  resources,  other  assets  or  any 
things  of  value,  shall  be  reduced  to 
writing.  A  copy  of  any  contract, 
agreement  or  other  arrangement  entered 
between  such  entities  with  regard  to 
interconnection  with  landline  network 
exchange  and  transmission  facilities 
must  be  filed  with  the  FCC  within  thirty 
days  after  the  contract,  agreement,  or 
other  arrangement  is  made.  A  copy  of  all 
other  contracts,  agreements  or 
arrangements  between  such  entities 
shall  be  kept  available  by  the  separate      j 
corporation  for  inspection  upon  | 
reasonable  request  by  the  FCC.  The  ' 
provision  shall  not  apply  to  any 
transaction  governed  by  the  provision  of 
an  effective  state  or  federal  tariff. 

(e)  Promotion.  BOCs  must  not  engage 
in  the  sale  or  promotion  of  cellular 
service  on  behalf  of  the  separate 
corporation.  However,  this  does  not 
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prohibit  joint  advertising  or  promotional 
efforts  by  the  landline  carrier  and  its 
cellular  affiliate. 

(0  Proprietary  information.  BOCs 
must  not  provide  to  any  such  separate 
corporation  any  customer  proprietary 
information,  unless  such  information  is 
publicly  available  on  the  same  terms 
and  conditions. 

(g)  Provision  of  other  Public  Mobile 
services.  Separate  corporations  may 
include,  as  part  of  their  operations,  the 
provision  of  other  Public  Mobile 
services. 

§  22.905    Channels  for  cellular  service. 

The  following  channels  are  allocated 
for  block  assignment  in  the  Cellular 
Radiotelephone  Service.  All  channels 
have  a  bandwidth  of  40  kHz  and  are 
designed  by  their  center  frequencies  in 
MegaHertz. 


Base 


Mobile 


CHANNEL  BLOCK  A 
416  communication  channel  pairs 


869.040 
869.070 
879.990 
890.010 
890.040 
891 .480 


834.390 
834.420 
834.990 


824.040 
824.070 
834.990 
845.010 
845.040 
846.480 

21  control  channel  pairs 

879.390 
879.420 
879.990 


CHANNEL  BLOCK  8 
416  communication  channel  pairs 


880.020 
880.050 
889.980 
891.510 
981.540 
893.970 


835.020 
835.050 
844.980 
846.510 
846.540 
848.970 


835.020 
835.050 
835.620 

21  control  channel  pairs 

880.020 
880.050 
880.620 

(a)  Each  channel  block  is  assigned 
exclusively  to  one  licensee  for  use  in 
that  licensee's  cellular  geographic 
service  area  (see  §  22.911). 

(b)  Licensees  may  use  any  channel 
pair  from  the  assigned  channel  block  at 
any  of  their  transmitter  locations, 
subject  to  the  prior  coordination 
requirements  of  §  22.907. 

§  22.907    Coordination  of  channel  usage. 

Licensees  in  the  Cellular 
Radiotelephone  Service  must 
coordinate,  with  the  appropriate  parties, 
channel  usage  at  each  transmitter 
location  within  121  kilometers  (75 
miles)  of  any  transmitter  locations 
authorized  to  other  licensees  or 
proposed  by  tentative  selectees  or  other 


applicants,  except  those  with  mutually 
exclusive  applications. 

(a)  Licensees  must  cooperate  and 
make  reasonable  efforts  to  resolve 
technical  problems  that  may  inhibit 
effective  and  efficient  use  of  the  cellular 
radio  spectrum;  however,  licensees  are 
not  obligated  to  suggest  extensive 
changes  to  or  redesign  other  licensees' 
cellular  systems.  Licensees  must  make 
reasonable  efforts  to  avoid  blocking  the 
growth  of  other  cellular  systems  that  are 
likely  to  need  additional  capacity  in  the 
future. 

(b)  If  technical  problems  are 
addressed  by  an  agreement  or  operating 
arrangement  between  the  ficensees  that 
would  result  in  a  reduction  of  quality  or 
capacity  of  either  system,  the  licensees 
must  notify  the  FCC  by  letter. 

§  22.909    Cellular  markets. 

Cellular  markets  are  standard 
geographic  areas  used  by  the  FCC  for 
administrative  convenience  in  the 
licensing  of  cellular  systems.  Cellular 
markets  comprise  Metropolitan 
Statistical  Areas  (MSAs)  and  Rural 
Service  Areas  (RSAs).  All  cellular 
markets  and  the  counties  they  comprise 
are  listed  in  Public  Notice  Report  No. 
CL-92-40  "Common  Carrier  Public 
Mobile  Services  Information,  Cellular 
MSA/RSA  Markets  and  Counties", 
dated  January  24, 1992,  DA  92-109,  7 
FCC  Red  742  (1992). 

(a)  MSAs.  Metropolitan  Statistical 
Areas  are  306  areas,  including  New 
England  County  Metropolitan  Areas  and 
the  Gulf  of  Mexico  Service  Area  (water 
area  of  the  Gulf  of  Mexico,  border  is  the 
coastline),  defined  by  the  Office  of 
Management  and  Budget,  as  modified 
by  the  FCC. 

(b)  RSAs.  Rural  Service  Areas  are  428 
areas,  other  than  MSAs,  established  by 
the  FCC. 

§  22.91 1    Cellular  geographic  service  area. 

The  Cellular  Geographic  Service  Area 
(CGSA)  of  a  cellular  system  is  the 
geographic  area  considered  by  the  FCC 
to  be  served  by  the  cellular  system.  The 
CGSA  is  the  area  within  which  cellular 
systems  are  entitled  to  protection  and 
within  which  adverse  effects  for  the 
purpose  of  determining  whether  a 
petitioner  has  standing  are  recognized. 

(a)  CGSA  determination.  The  CGSA  is 
the  composite  of  the  service  areas  of  all 
of  the  cells  in  the  system,  excluding  any 
area  outside  the  cellular  market 
boundary,  except  as  provided  in 
paragraph  (c)  of  this  section,  and 
excluding  any  area  within  the  CGSA  of 
another  cellular  system.  The  service 
area  of  a  cell  is  the  area  within  its 
service  area  boundary  (SAB).  The 
distance  to  the  SAB  is  calculated  as  a 


function  of  effective  radiated  power 
(ERP)  and  antenna  center  of  radiation 
height  above  average  terrain  (HAAT), 
height  above  sea  level  (HASL)  or  height 
above  mean  sea  level  (HAMSL). 

(1)  Except  as  provided  in  paragraphs 
(a)(2)  and  (b)  of  this  section,  the 
distance  from  a  cell  transmitting 
antenna  to  its  SAB  along  each  cardinal 
radial  is  calculated  as  follows: 
d=2.531xh"  "  xp«" 

where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HA/.T  in  meters 
p  is  the  radial  ERP  in  Watts 

(2)  For  the  cellular  systems  authorized 
to  serve  the  Gulf  of  Mexico  MSA,  the 
distance  from  a  cell  transmitting 
antenna  to  its  SAB  along  each  cardinal 
radial  is  calculated  as  follows: 
d=6.895xh"^>xp"'5 

where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

(3)  The  value  used  for  h  in  the 
formula  in  paragraph  (a)(2)  of  this 
section  must  not  be  less  than  8  meters 
(26  feet)  HASL  (or  HAMSL.  as 
appropriate  for  the  support  structure). 
The  value  used  for  h  in  the  formula  in 
paragraph  (a)(1)  of  this  section  must  not 
be  less  than  30  meters  (98  feet)  HAAT. 
except  that  for  unserved  area 
applications  proposing  a  cell  with  an 
ERP  not  exceeding  10  Watts,  the  value 
for  h  used  in  the  formula  in  paragraph 
(a)(1)  of  this  section  to  determine  the 
service  area  boundary  for  that  cell  may 
be  less  than  30  meters  (98  feet)  HAAT, 
but  not  less  than  3  meters  (10  feet) 
HAAT. 

(4)  The  value  used  for  p  in  the 
formulas  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  must  not  be  less  than  0.1 
Watt  or  27  dB  less  than  (1/500  oQ  the 
maximum  ERP  in  any  direction, 
whichever  is  more. 

(5)  Whenever  use  of  the  formula  in 
paragraph  (a)(1)  of  this  section  pursuant 
to  the  exception  contained  in  paragraph 
(a)(3)  of  this  section  results  in  a 
calculated  distance  that  is  less  than  5.4 
kilometers  (3.4  miles),  the  radial 
distance  to  the  service  area  boundary  is 
deemed  to  be  5.4  kilometers  (3.4  miles). 

(6)  The  distance  from  a  cell 
transmitting  antenna  to  the  SAB  along 
any  radial  other  than  the  eight  cardinal 
radials  is  calculated  by  linear 
interpolation  of  distance  as  a  function  of 
angle. 

Note  to  paragraph  (a)  of  §  22.911:  On  May 
13, 1994,  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  instructed 
the  FCC  to  vacate  the  provisions  of  old 
§  22.903(a).  now  §  22.911(a),  insofar  as  thev 
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apply  to  csUuiar  systems  licensed  to  serve 
theGulf  of  Mexico  MSA  (GMSA),  pending 
reconsideration  of  an  issue  remanded  to  the 
FCC  in  that  decision.  See  Petroleum 
Communications,  Inc.  v.  Federal 
Communications  Commission,  No.  92-1670 
and  RVC  Services.  Inc..  D/B/A  Coastal 
Communications  Company  v.  Federal 
Communications  Commission.  No.  93-1016, 

F.2d . (D.C  Or.  1994). 

Accordingly,  notwithstanding  the  provisions 
of  §22.91 1(a).  until  further  notice,  the 
authorized  OGSAs  of  the  cellular  systems 
licensed  to  serve  the  GMSA  are  those  which 
were  authorized  prior  to  January  11, 1993. 

(b)  Alternative  CGSA  determination.  If 
a  carrier  believes  that  the  method 
prescribed  in  paragraph  (a)  of  this 
section  produces  a  CGSA  that  departs 
signiHcaatly  (±20%  in  the  service  area 
of  any  cell)  frora  the  geographical  area 
where  reliable  cellular  service  is 
actually  provided,  the  carrier  may 
submit,  as  an  exhibit  to  an  application 
for  modification  of  the  CGSA  (FCC  Form 
401),  a  depiction  of  what  the  carrier 
believes  the  CGSA  should  be.  Such 
submissions  must  be  accompanied  by 
one  or  more  supporting  propagation 
studies  using  methods  appropriate  for 
the  800-900  MHz  frequency  range, 
including  all  supporting  data  and 
calculations,  and/or  by  extensive  field 
strength  measurement  data.  For  the 
purpose  of  such  submissions,  cellular 
service  is  considered  to  be  provided  in 
all  areas,  including  "dead  spots", 
between  the  transmitter  location  and  the 
locus  of  points  where  the  predicted  or 
measured  median  field  strength  finally 
drops  to  32  dBfiV/m  (i.e.  does  not 
exceed  32  dBjiV/m  further  out).  If,  after 
consideration  of  such  submissions,  the 
FCC  finds  that  adjustment  to  a  CGSA  is 
warranted,  the  FCC  may  grant  the 
application. 

(1)  The  alternative  CGSA 
determination  must  define  the  CGSA  in 
terms  of  distances  from  cell  sites  to  cell 
SABs  along  the  eight  cardinal  radials, 
with  other  points  along  the  SAB 
determined  in  accordance  with 
paragraph  (a)(6)  of  this  section.  The 
distances  used  for  the  cardinal  radials 
must  be  representative  of  the  coverage 
within  the  45°  sectors,  as  depicted  by 
the  alternative  CGSA  detemiination. 

(2)  If  an  uncalibrated  predictive 
model  is  used  to  depict  the  CGSA,  the 
alternative  CGSA  determination  must 
identify  factors  (e.g.  terrain  roughness  or 
features)  that  could  plausibly  account 
for  the  difference  between  actual 
coverage  and  that  defined  by  the 
formula  in  paragraph  (a)(1)  of  this 
section.  If  actual  measurements  or  a 
measurement-calibrated  predictive 
model  are  used  to  depict  the  CGSA,  and 
this  fact  is  disclofied  in  the  alternative 


to  offer  an  explanation  of  the  difference 
between  actual  coverage  and  that 
defined  by  the  formula  in  paragraph 
(a)(1)  of  this  section.  If  the  formula  in 
paragraph  (a)(1)  of  this  section  is  clearly 
inapplicable  for  the  cell(s]  in  question 
(e.g.  for  microcells),  this  should  be 
disclosed  in  the  alternative  CGSA 
determination. 

(3)  The  provision  for  alternative 
CGSA  determinations  was  made  in 
recognition  that  the  formula  in 
paragraph  (a)(1)  of  this  section  is  a 
general  model  that  provides  a 
reasonable  approximation  of  coverage  in 
most  land  areas,  but  may  substantially 
imder-predict  or  over-predict  coverage 
in  specific  areas  with  unusual  terrain 
roughness  or  features,  and  may  be 
inapplicable  for  certain  purposes,  e.g. 
cells  with  a  radial  distance  to  the  SAB 
less  than  8  kilometers  (5  miles).  In  such 
cases,  alternative  methods  that  utilize 
more  specific  models  are  appropriate. 
Accordingly,  the  FCC  does  not  consider 
use  of  the  formula  in  paragraph  (a)(1)  of 
this  section  with  parameters  outside  of 
the  limits  in  paragraphs  (a)(3),  (a)(4)  and 
(a)(5)  of  this  section  or  with  data  for 
radials  other  than  the  cardinal  radials  to 
be  a  valid  alternative  method  for 
determining  the  CGSA  of  a  cellular 
system. 

(c)  CGSA  extension  areas.  SAB 
extensions  (areas  outside  of  the  cellular 
market  boundary,  but  within  the  ser\'ice 
area  as  calculated  using  the  methods  of 
paragraph  (a)  of  this  section)  are  part  of 
the  CGSA  only  under  the  following 
circumstances: 

(1)  During  the  five  year  build-out 
period  of  the  system  in  the  cellular 
market  containing  the  extension,  the 
licensees  of  systems  on  the  same 
channel  block  in  adjacent  cellular 
markets  may  agree  that  the  portion  of 
the  service  area  of  one  system  that 
extends  into  imserved  areas  in  the  other 
system's  cellular  market  is  part  of  the 
CGSA  of  the  former  system. 

(2)  At  the  end  of  the  five  year  build- 
out  period  of  the  system  in  the  cellular 
market  containing  the  extension,  the 
portion  of  the  service  area  that  extends 
into  unserved  areas  in  another  cellular 
market  becomes  part  of  the  CGSA. 
provided  that  the  licensee  of  the  system 
so  extended  files  a  system  information 
update  in  accordance  with  §  22.947(c). 

(3)  For  original  systems  in  MSAs, 
extensions  of  the  CGSA  authorized  by 
the  FCC  are  part  of  the  CGSA  to  the 
extent  authorized. 

(d)  Protection  afforded.  Within  the 
CGSA  determined  in  accordance  with 
this  section,  cellular  systems  are 
entitled  to  protection  from  co-channel 
and  first-adjacent  channel  interference 


CCSA  dctcrnujiaticn,  it  is  not  nacossary     and  from  capture  of  subscriber  traffic  by 


adjacent  systems  on  the  same  channel 
block. 

(1)  Licensees  must  cooperate  in 
resolving  co-channel  and  first-adjacent 
channel  interference  by  changing 
channels  used  at  specific  cells  or  by 
other  technical  means. 

(2)  Protection  from  capture  of 
subscriber  traffic  is  applied  and  limited 
in  accordance  with  the  following: 

(i)  Subscriber  traffic  is  captured  if  an 
SAB  of  one  cellular  system  overlaps  the 
CGSA  of  another  operating  cellular 
system.  Therefore,  cellular  licensees 
must  not  begin  to  operate  any  facility 
that  would  cause  an  SAB  to  overlap  the 
existing  CGSA  of  another  cellular 
system  on  the  same  channel  block, 
without  first  obtaining  the  written 
consent  of  the  licensee  of  that  system. 
However,  cellular  licensees  may 
continue  to  operate  existing  facilities 
that  produce  an  SAB  overlapping  a 
subsequently-authorized  portion  of  the 
CGSA  of  another  cellular  system  on  the 
same  channel  block  until  the  licensee  of 
that  system  requests  that  the  SAB  be 
removed  from  its  CGSA.  Such  request 
may  be  made  directly  to  the  licensee  of 
the  overlapping  system  or  to  the  FCC.  In 
the  event  such  request  is  made,  the 
licensee  of  the  overlapping  system  must 
reduce  the  transmitting  power  or 
antenna  height  (or  both)  at  the  pertinent 
cell  site  as  necessary  to  remove  the  SAB 
ft-om  the  CGSA  of  the  other  system, 
unless  a  written  consent  from  the 
licensee  of  the  other  system  allowing 
the  SAB  to  remain  is  obtained.  Cellular 
licensees  may  enter  into  contracts  with 
the  licensees  of  other  cellular  systems 
on  the  same  channel  block  to  allow 
SABs  to  overiap  CGSAs. 

(ii)  Cellular  licensees  are  at  most 
entitled  to  have  a  CGSA  free  of  SABs 
from  other  cellular  systems  on  the  same 
channel  block. 

(e)  Unserved  areas.  Unserved  areas 
are  areas  outside  of  all  existing  CGSAs 
(on  either  of  the  channel  blocks),  to 
which  the  Communications  Act  of  1934, 
as  amended,  is  applicable. 

§  22.912    Service  area  t>oundary 
extensions. 

This  section  contains  rules  governing 
service  area  boundary  (SAB)  extensions. 
SAB  extensions  are  areas  outside  of  the 
cellular  market  boundary,  but  within 
tlie  service  area  as  calculated  using  the 
methods  of  §  22.911(a).  Cellular  systems 
must  be  designed  to  comply  with  the 
rules  in  this  section.  Applications 
proposing  systems  that  would  not 
comply  with  the  rules  in  this  section  are 
defective.  Service  within  SAB 
extensions  is  not  protected  from 
interference  or  capture  under 
§  22.911(d)  unless  and  until  the  area 
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within  the  SAB  extension  becomes  a 
part  of  the  cellular  geographic  service 
area  (CGSA)  in  accordance  with 
§  22.911(c). 

(a)  De  minimis  extensions.  Except  as 
restricted  in  paragraph  (d)  of  this 
section.  SABs  may  extend  into  adjacent 
cellular  markets  if  such  extensions  are 
de  minimis,  are  demonstrably 
unavoidable  for  technical  reasons  of 
sound  engineering  design,  and  do  not 
extend  into  the  CGSA  of  any  other 
licensee's  cellular  system  on  the  same 
channel  block  (imless  the  licensee  of 
such  other  system  consents  to  the 
extension)  or  into  any  adjacent  cellular 
market  on  a  channel  block  for  which  the 
five  year  build-out  period  has  expired. 

(b)  Contract  extensions.  Except  as 
restricted  in  paragraph  (d)  of  this 
section,  licensees  of  cellular  systems  on 
the  same  channel  block  in  adjacent 
cellular  markets  may,  at  any  time,  enter 
into  contracts  with  applicants  or  other 
licensees  to  allow  SAB  extensions  into 
their  CGSA  only  (not  into  unserved 
areas).  Except  as  restricted  in  paragraph 
(d)  of  this  section,  licensees  of  the  first 
authorized  cellular  systems  on  the  same 
channel  block  in  adjacent  cellular 
markets  may  agree  to  allow  SAB 
extensions  into  their  CGSA  and/or 
unserved  areas  in  their  cellular  markets 
during  the  five  year  build-out  period  of 
the  market  into  which  the  SAB  extends. 

(c)  Same  applicant/licensee.  Except  as 
restricted  in  paragraph  (d)  of  this 
section,  licensees  of  cellular  systems 
that  are  also  an  applicant  or  licensee  on 
the  same  channel  block  in  adjacent 
cellular  markets  may,  at  any  time,  allow 
or  propose  SAB  extensions  from  their 
adjacent  market  system  into  their  CGSH 
only  (not  into  unserved  areas).  Except  as 
restricted  in  paragraph  (d)  of  this 
section,  licensees  of  the  first  authorized 
cellular  systems  that  are  also  an 
applicant  or  licensee  on  the  same 
channel  block  in  adjacent  cellular 
markets  may  allow  or  propose  SAB 
extensions  from  their  adjacent  market 
system  into  their  CGSA  and/or  unserved 
areas  in  their  cellular  markets  during 
the  five  year  build-out  period  of  the 
market  into  which  the  SAB  extends. 

(d)  Unserved  area  systems.  Phase  I 
initial  cellular  appUcations  must  not 
propose  SAB  extensions.  Phase  I  sole 
major  modification  applications  and 
Phase  II  applications  may  propose  SAB 
extensions,  subject  to  the  conditions  in 
this  section. 

§  22.91 3    Effective  radiated  power  limits. 

The  effective  radiated  power  (ERP)  of 
transmitters  in  the  Cellular 
Radiotelephone  Service  must  not  exceed 
the  limits  in  this  section. 


(a)  Maximum  ERP.  The  effective 
radiated  power  (ERP)  of  base 
transmitters  and  cellular  repeaters  must 
not  exceed  500  Watts.  The  ERP  of 
mobile  transmitters  and  auxiUary  test 
transmitters  must  not  exceed  7  Watts. 

(b)  Height-power  limit.  The  ERP  of 
base  transmitters  must  not  exceed  the 
amount  that  would  result  in  an  average 
distance  to  the  service  area  boundary  of 
79.1  kilometers  (49  miles)  for  cellular 
systems  authorized  to  serve  the  Gulf  of 
Mexico  MSA  and  40.2  kilometers  (25 
miles)  for  all  other  cellular  systems.  The 
average  distance  to  the  service  area 
boundary  is  calculated  by  taking  the 
arithmetic  mean  of  the  distances 
determined  using  the  procedures 
specified  in  §  22.911  for  the  eight 
cardinal  radial  directions. 

(c)  Coordination  exemption.  Licensees 
need  not  comply  with  the  height-power 
limit  in  paragraph  (b)  of  this  section  if 
the  proposed  operation  is  coordinated 
with  the  licensees  of  all  affected  cellular 
systems  on  the  same  channel  block 
within  121  kilometers  (75  miles)  and 
concurrence  is  obtained. 

§22.915    Modulation  requirements. 

Cellular  systems  must  be  capable  of 
providing  service  using  the  types  of 
modulation  described  in  the  cellular 
system  compatibility  specification. 

(a)  Non-voice  modulating  signals. 
Modulating  signals  other  than  voice 
signals,  such  as  data  signals,  may  be 
transmitted,  provided  the  resulting 
modulated  emission  exhibits  spectral 
characteristics  not  exceeding  those 
resulting  from  voice  modulation. 

(b)  Modulation  levels.  The  levels  of 
the  modulating  signals  must  be  set  to 
the  values  specified  in  this  paragraph, 
and  must  be  maintained  within  ±10%  of 
those  values. 

(1)  The  instantaneous  frequency 
deviation  resulting  from  the  main 
modulating  signal  must  be  ±12  kHz. 

(2)  The  instantaneous  frequency 
deviation  resulting  from  the  supervisory 
audio  tones  must  be  ±2  kHz. 

(3)  The  instantaneous  frequency 
deviation  resulting  from  the  signaling 
tone  must  be  ±8  kHz. 

(4)  The  instantaneous  frequency 
deviation  resulting  from  wideband  data 
signals  must  be  ±8  kHz. 

(c)  Deviation  limitation  circuitry. 
Cellular  transmitters  must  be  equipped 
with  circuitry  that  automatically 
prevents  modulation  levels  for  voice 
transmissions  from  exceeding  the  limits 
specified  in  this  section. 

(d)  Audio  filter  characteristics.  Except 
as  provided  in  §22.917,  radiotelephony 
signals  applied  to  the  modulator  from 
the  modulation  limiter  must  be 


attenuated  as  a  function  of  frequency  as 
specified  in  this  paragraph. 

(1)  For  mobile  stations,  these  signals 
must  be,  attenuated,  relative  to  the  level 

^at  1  kHz,  as  follows: 

(i)  In  the  frequency  ranges  of  3.0  to  5.9 
kHz  and  6.1  to  15.0  kHz,  signals  must 
be  attenuated  by  at  least  40  log  (f^3)  dB. 
where  f  is  the  frequency  of  the  signal  in 
kHz. 

(ii)  In  the  frequency  range  of  5.9  to  6.1 
kHz,  signals  must  be  attenuated  at  least 
35  dB. 

(iii)  In  the  frequency  range  above  15 
kHz,  signals  must  be  attenuated  at  least 
28  dB. 

(2)  For  base  stations,  these  signals 
shall  be  attenuated,  relative  to  the  level 
at  1  kHz,  as  follows: 

(i)  In  the  frequency  range  of  3  to  15 
kHz,  signals  must  be  attenuated  by  at 
least  40  log  (f+3)  dB,  where  f  is  the 
frequency  of  the  signal  in  kHz. 

(ii)  In  the  frequency  range  above  15 
kHz,  signals  must  be  attenuated  by  at 
least  28  dB. 

(3)  Filtering  is  not  required  for  the 
supervisory  audio  tones,  signaling  tones 
or  wideband  data  signals. 

§  22.91 7    Emission  limitations  for  cellular. 

The  rules  in  this  section  govern  the 
spectral  characteristics  of  emissions  in 
the  Cellular  Radiotelephone  iService. 

(a)  Analog  radiotelephony  emissions. 
F3E  emissions  must  be  used  only  on  the 
communication  channels. 

(b)  F3E/F3D  emission  mask  for  use 
with  audio  filter  For  F3E  and  F3D 
emissions,  except  as  provided  in 
paragraph  (c)  of  this  section,  the  mean 
power  of  emissions  must  be  attenuated 
below  the  mean  power  of  the 
unmodulated  carrier  wave  (P)  as 
follows: 

(1)  On  any  frequency  removed  from 
the  carrier  frequency  by  more  than  20 
kHz  but  not  more  than  45  kHz: 

at  least  26  dB; 

(2)  On  any  frequency  removed  from 
the  carrier  frequency  by  more  than  45 
kHz,  up  to  the  first  multiple  of  the 
carrier  frequency: 

at  least  60  dB  or  43  +  10  log  P  dB. 
whichever  is  the  lesser  attenuation. 

(c)  Alternative  F3E/F3D  emission 
mask.  For  F3E  and  F3D  emissions, 
transmitters  may  comply  with  the 
emission  limitations  in  this  paragraph 
in  lieu  of  compliance  with  paragraph  (b) 
of  this  section  and  the  audio  filter 
requirement  of  §  22.915. 

(1)  The  mean  power  of  any  emission 
removed  from  the  carrier  frequency  by 
a  displacement  frequency  (fj  in  kHz) 
must  be  attenuated  below  the  mean 
power  of  the  unmodulated  carrier  (P)  .is 
follows: 
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(i)  On  any  frequency  removed  from 
the  carrier  frequency  by  more  than  12 
kHz  but  not  more  than'20  kHz: 
at  least  117  log  (ir-12)  dB; 

(ii)  On  any  frequency  removed  from    ' 
the  carrier  frequency  by  more  than  20 
kHz.  up  to  the  first  multiple  of  the 
carrier  frequency: 

at  least  100  log  {fj+ll)  dB  or  60  dB  or 
43  +  10  log  P  dB.  whichever  is  the  lesser 
attenuation: 

(2)  For  mobile  stations,  modulating 
signals  other  than  the  supervisory  audio 
tone  in  the  frequency  range  of  5.9  to  6.1 
kHz  must  be  attenuated,  relative  to  the 
level  at  1  kHz.  at  least  35  dB. 

(d)  FID  emission  mask.  For  FlD 
emissions,  the  mean  power  of  emissions 
must  be  attenuated  below  the  mean 
power  of  the  unmodulated  carrier  (P)  as 
follows:  I 

(1)  On  any  frequency  removed  from 
the  carrier  firequencj'  by  more  than  20 
kHz  but  not  more  than  45  kHz: 

at  least  26  dB; 

(2)  On  any  frequency  removed  from 
the  carrier  frequency  by  more  than  45 
kHz  but  not  more  than  90  kHz: 

at  least  45  dB; 

(3)  On  any  frequency  removed  from 
the  carrier  frequency  by  more  than  90 
kHz.  up  to  the  first  multiple  of  the 
carrier  frequency: 

at  least  60  dB  or  43+10  log  P  dB. 
whichever  is  the  lesser  attenuation. 

(e)  Out  of  band  emissions.  The  mean 
power  of  emissions  must  be  attenuated 
below  the  mean  power  of  the 
unmodulated  carrier  (P)  on  any 
frequency  twice  or  more  than  twice  the 
fundamental  frequency  by: 
at  least  43+10  log  P  dB. 

(0  Mobile  emissions  in  base  frequency 
range.  The  mean  power  of  any 
emissions  appearing  in  the  base  station 
frequency  range  from  cellular  mobile 
transmitters  operated  must  be 
attenuated  to  a  level  not  to  exceed  -  80 
dBm  at  the  transmit  antenna  connector. 

(g)  Interference  from  spurious 
emissions.  If  any  emission  from  a 
transmitter  operating  in  this  service 
results  in  interference  to  users  of 
another  radio  .service,  the  FCC  may 
require  a  greater  attenuation  of  that 
emission  than  specified  in  this  .section. 

(hj  Measurement  procedure.  The 
following  spectrum  analyzer  bandwidth 
settings  should  be  used  for 
measurement  of  spurious  emissions: 

(1)  When  operating  in  the 
radioteiephony  mode  or  the  supervisory 
audio  tone  mode: 

(i)  For  any  emission  not  more  than  45 
kHz  removed  from  the  carrier  frequency 
.100  Hz; 


(ii)  For  any  emission  more  than  45 
kHz  removed  from  the  carrier  frequency: 
30  kHz. 

(2)  When  operating  in  the  wideband 
data  mode  or  the  signaling  tone  mode: 

(i)  For  any  emission  not  more  than  60 
kHz  removed  from  the  carrier  frequency: 
300  Hz: 

(ii)  For  any  emission  more  than  60 
kHz  removed  from  the  carrier  frequency: 
30  kHz. 

§  22.91 9    Electronic  serial  numbers. 

The  Electronic  Serial  Number  (ESN)  is 
a  32  bit  binary  number  that  uniquely 
identifies  a  cellular  mobile  transmitter 
to  any  cellular  system. 

(a)  Each  mobile  transmitter  in  service 
must  have  a  unique  ESN. 

(I))  The  ESN  host  component  must  be 
permanently  attached  to  a  main  circuit 
board  of  the  mobile  transmitter  and  the 
integrity  of  the  unit's  operating  software 
must  not  be  alterable.  The  ESN  must  be 
isolated  from  fraudulent  contact  and 
tampering.  If  the  ESN  host  component 
does  not  contain  other  information,  that 
component  must  not  be  removable,  and 
its  electrical  connections  must  not  be 
accessible.  If  the  ESN  host  component 
contains  other  information,  the  ESN 
must  be  encoded  using  one  or  more  of 
the  following  techniques: 

(1)  Multiplication  or  division  by  a 
polynomial; 

(2)  Cyclic  coding: 

(3)  The  spreading  of  ESN  bits  over 
various  non-sequential  memory 
locations. 

(c)  The  ESN  must  be  factory  set  and 
must  not  be  alterable,  transferable, 
removable  or  otherwise  able  to  be 
manipulated.  Cellular  mobile 
equipment  must  be  designed  such  that 
any  attempt  to  remove,  tamper  with,  or 
change  the  ESN  chip,  its  logic  system, 
or  firmware  originally  programmed  by 
the  manufacturer  will  render  the  mobile 
transmitter  inoperative. 

§  22.923    Ceilutar  system  configuration. 

Mobile  stations  communicate  with 
and  through  base  transmitters  only.  Base 
transmitters  communicate  with  mobile 
stations  directly  or  through  cellular 
repeaters.  Auxiliary  test  stations  may 
communicate  with  base  or  mobile 
stations  for  the  purpose  of  testing 
equipment. 

§  22.925    ProMbition  on  airtiome  operation 
of  cellular  telephones. 

Cellular  telephones  installed  in  or 
carried  aboard  airplanes,  balloons  or 
any  other  type  of  aircraft  must  not  be 
operated  while  such  aircraft  are  airborne 
(not  touching  the  ground).  When  any 
aircraft  leaves  the  ground,  all  cellular 
telephones  on  board  that  aircraft  must 


be  turned  off.  The  following  notice  must 
be  posted  on  or  near  each  cellular 
telephone  installed  in  any  aircraft: 

"The  use  of  cellular  telephones  while 
this  aircraft  is  airborne  is  prohibited  by 
FCC  rules,  and  the  violation  of  this  rule 
could  result  in  suspension  of  service 
and/or  a  fine.  The  use  of  cellular 
telephones  while  this  aircraft  is  on  the 
ground  is  subject  to  FAA  regulations.!' 

§  22.927    Responsitoiiity  for  mobile 
stations. 

Mobile  stations  that  are  subscribers  in 
good  standing  to  a  cellular  system, 
when  receiving  service  from  that 
cellular  system,  are  considered  to  be 
operating  under  the  authorization  of 
that  cellular  system.  Cellular  system 
licensees  are  responsible  for  exercising 
effective  operational  control  over  mobile 
stations  receiving  service  through  their 
cellular  systems.  Mobile  stations  that 
are  subscribers  in  good  standing  to  a 
cellular  system,  while  receiving  service 
from  a  different  cellular  system,  are 
considered  to  be  operating  under  the 
authorization  of  such  different  system. 
The  licensee  of  such  different  system  is 
responsible,  during  such  temporary 
period,  for  exercising  effective 
operational  control  over  such  mobile 
stations  as  if  they  were  subscribers  to  it. 

§  22.929    Application  requirements  for  tt>e 
Cellular  Radiotelept>one  Service. 

In  addition  to  information  required  by 
subparts  B  and  O  of  this  part, 
applications  for  authorization  in  the 
Cellular  Radiotelephone  Service  must 
contain  the  applicable  supplementary 
information  described  in  this  section. 
Initial  applications  for  new  cellular 
systems  must  also  comply  with 
§22.953. 

(a)  Administrative  information.  The 
following  infonnation  is  required  either 
by  FCC  Form  401.  Schedule  C,  or  as  an 
exhibit. 

(1)  The  number  of  transmitter  sites  for 
which  authorization  is  requested: 

(2)  The  call  sign(s)  of  other  facilities 
in  the  same  area  that  are  ultimately 
controlled  by  the  real  party  in  intere.st 
to  the  application; 

(3)  If  the  application  involves  a 
ser\'ice  area  boundarj'  (SAB)  extension 
(see  §  22.912).  a  statement  as  to  uiiether 
the  five  year  build-out  period  for  the 
system  on  the  relevant  channel  block  in 
the  market  into  which  the  SAB  extends 
has  elapsed,  and  whether  the  SAB 
extends  into  any  unserved  area  in  that 
market. 

(b)  Technical  information.  The 
following  infonnation  is  required  by 
FCC  Form  401.  Schedule  C. 

(1)  Location  description:  city;  county; 
state;  geographical  coordinates  correct 
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to  ±1  second,  the  datum  used  (NAD  27 
and  NAD  83),  site  elevation  above  mean 
sea  level,  proximity  to  adjacent  market 
boundaries  and  international  borders: 

(2)  Antenna  manufacturer,  model 
number  and  type,  antenna  height  to  tip 
above  groiuid  level,  the  height  of  the 
center  of  radiation  of  the  anteima  above 
the  average  terrain,  the  height  of  the 
antenna  center  of  radiation  above  the 
average  elevation  of  the  terrain  along 
each  of  the  8  cardinal  radials,  antenna 
gain  in  the  maximum  lobe,  the 
beamwidth  of  the  maximum  lobe  of  the 
antenna,  a  polar  plot  of  the  horizontal 
gain  pattern  of  the  antenna,  the  electric 
field  polarization  of  the  wave  emitted  by 
the  antenna  when  installed  as  proposed; 

(3)  The  channel  block  requested,  the 
maximiun  effective  radiated  power,  the 
effective  radiated  power  in  each  of  the 
cardinal  radial  directions. 

(c)  Maps.  If  the  application  proposes 
a  change  in  the  CGSA,  it  must  include 
full  size  and  reduced  maps,  and 
supporting  engineering,  as  described  in 
§22.953(a)(5)(i)  through  (iii). 

§  22.933    Cellular  system  compatibility 
specification. 

Except  as  provided  in  §  22.901(d), 
equipment  used  in  the  Cellular 
Radiotelephone  Service  must  be 
designed  in  compliance  with  the 
technical  specifications  for 
compatibility  of  mobile  and  base 
stations  in  the  Cellular  Radiotelephone 
Service  contained  in  "Cellular  System 
Mobile  Station-Land  Station 
Compatibility  Specification"  (April 
1981  Ed.).  Office  of  Engineering  and 
Technology  Bulletin  No.  53.  This 
bulletin  is  contained  in  Appendix  D  to 
the  Report  and  Order  in  CC  Docket  No. 
79-318,  and  was  published  in  the 
Federal  Register  of  May  21. 1981. 
Copies  may  be  obtained  from  the  FCC's 
copying  contractor.  Special  operational 
features  that  have  been  developed  by 
joint  industry  consensus  through  the 
Telecommunications  Industry 
Association  (TIA)  and  established  as  a 
TIA  standard  may  be  activated  at  the 
option  of  the  cellular  licen.see,  provided 
that  the  compatibility  of  equipment 
within  the  Cellular  Radiotelephone 
Service  as  specified  in  OET  Bulletin  No. 
53  is  not  adversely  affected. 

§  22.935    Procedures  for  comparative 
renewal  proceedings. 

The  procedures  in  this  section  apply 
to  comparative  renewal  proceedings  in 
the  Cellular  Radiotelephone  Service. 

(a)  If  cue  or  more  applications 
competing  with  an  application  for 
renewal  of  a  cellular  authorization  are 
filed,  the  renewal  applicant  must  file 
with  the  FCC  an  original  and  four  copies 


of  its  renewal  expectancy  showing.  This 
filing  must  be  submitted  no  later  than 
60  days  after  the  date  of  the  Public 
Notice  listing  as  acceptable  for  filing  the 
renewal  application  and  the  competing 
applications. 

(b)  Interested  parties  may  file 
petitions  to  deny  any  of  the  mutually 
exclusive  applications.  Any  such 
petitions  to  deny  must  be  filed  no  later 
than  30  days  after  the  date  that  the 
renewal  applicant  submitted  its  renewal 
expectancy  showing.  Applicants  may 
file  replies  to  any  petitions  to  deny 
applications  that  are  filed.  Any  such 
replies  must  be  filed  no  later  than  15 
days  after  iUn  date  that  the  petition(s)  to 
deny  was  filod.  No  further  pleadings 
will  be  accepted. 

(c)  In  most  instances,  the  renewal 
application  and  any  competing 
applications  will  be  designated  for  a 
two-step  procediue.  An  Administrative 
Law  Judge  (Presiding  Judge)  will 
conduct  a  threshold  hearing  (step  one), 
in  which  both  the  licensee  and  the 
competing  applicants  will  be  parties,  to 
determine  whether  the  renewal 
applicant  deserves  a  renewal 
expectancy.  If  the  order  designating  the 
applications  for  hearing  specifies  any 
basic  qualifying  issues  against  the 
licensee,  those  issues  will  be  tried  in 
this  threshold  hearing.  If  the  Presiding 
Judge  determines  that  the  renewal 
applicant  is  basically  qualified  and  due 
a  renewal  expectancy,  the  competing 
applicants  will  be  found  ineUgible  for 
further  consideration  and  their 
applications  will  be  denied.  If  the 
Presiding  Judge  determines  that  the 
renewal  applicant  does  not  merit  a 
renewal  expectancy  but  is  otherwise 
qualified,  then  all  of  the  applications 
will  be  considered  in  a  comparative 
hearing  (step  two). 

(d)  Any  competing  applicant  may 
request  a  waiver  of  the  threshold 
hearing  (step  one),  if  surii  applicant 
demonstrates  that  its  proposal  so  far 
exceeds  the  service  already  being 
provided  that  there  would  be  no 
purpose  in  making  a  threshold 
determination  as  to  whether  the  renewal 
applicant  deserved  a  renewal 
expectancy  vis-a-vis  such  a  competing 
applicant.  Any  such  waiver  request 
must  be  filed  at  the  time  the  requestor's 
application  is  filed.  Petitions  opposing 
such  waiver  requests  may  be  filed.  Any 
such  petitions  must  be  filed  no  later 
than  30  days  after  the  date  that  the 
renewal  applicant  submitted  its  renewal 
expeclancy  showing.  Replies  to  any 
petitions  opposing  such  waiver  requests 
may  be  filed.  Any  such  replies  must  be 
filed  no  later  than  15  d?ys  after  the  date 
that  the  petition(s)  were  filed.  No 
further  pleadings  will  be  accepted.  Any 


waiver  request  submitted  pursuant  to 
this  paragraph  will  be  acted  upon  prior 
to  designating  the  applications  for 
hearing.  If  a  request  to  waive  tlie 
threshold  hearing  (step  one)  is  granted, 
the  renewal  expectancy  issue  will  be 
designated  as  part  of  the  comparative 
hearing  (step  two),  and  will  remain  the 
most  imp>ortant  comparative  factor  in 
deciding  the  case,  as  provided  in 
§  22.940(a). 

(e)  If  the  Presiding  Judge  issues  a 
ruling  in  the  threshold  (step  one)  that 
denies  the  licensee  a  renewal 
expectancy,  all  of  the  applicants 
involved  in  the  proceeding  will  be 
allowed  to  file  direct  cases  no  ln;er  than 
90  days  after  the  relea.se  date  of  the 
Presiding  Judges  ruling.  Rebuttal  cases 
must  be  filed  no  later  than  30  days  after 
the  date  that  the  direct  cases  were  filed. 

(f)  The  Presiding  Judge  shall  use  the 
expedited  hearing  procedures 
delineated  in  this  paragraph  in  both 
threshold  (step  one)  and  comparative 
(step  two)  hearings  conducted  in 
comparative  cellular  renewal 
proceedings. 

(1)  The  Presiding  Judge  will  schedule 
a  first  hearing  session  as  soon  as 
practicable  after  the  date  for  filing 
rebuttal  evidence.  This  first  session  will 
be  an  evidentiary  admission  session  at 
which  each  applicant  will  identify  and 
offer  its  previously  circulated  direct  and 
rebuttal  exhibits,  and  each  party  will 
have  an  opportunity  to  lodge  objections. 

(2)  After  accepting  the  exiiibits  into 
evidence,  the  Presiding  Judge  will 
entertain  motions  to  cross-examine  and 
rule  whether  any  sponsoring  witne.ss 
needs  to  be  produced  for  cross- 
e.xamination. 

Determination  of  what,  if  any,  cross- 
examination  is  necessary  is  within  the 
sound  judicial  dis<iretion  of  the 
Presiding  Judge,  the  prevailing  standard 
being  whether  the  person  requesting 
cross-examination  has  persuasively 
demonstrated  that  writtei.  evidence  is 
ineffectual  to  develop  proof.  If  cross- 
examination  is  necessary,  the  Presiding 
Judge  will  specify  a  date  for  the 
appearance  of  all  witnesses.  In  addition, 
if  the  designation  order  points  out  an 
area  where  additional  underlying  data  is 
needed,  the  Presiding  Judge  will  have 
the  authority  to  permit  the  limited  use  - 
of  discovery  procedures.  Finally,  the 
Presiding  Judge  may  find  that  certain 
additional  testimony  or  cross- 
examination  is  needed  to  provide  a 
complete  record  for  the  FCC.  If  so,  the 
Presiding  Judge  may  st.hedule  a  further 
session. 

(3)  After  the  hearing  record  is  closed, 
the  Presiding  Judge  may  request 
Proposed  Findings  of  Fact  and 
Conclusions  of  Law  to  be  filed  no  Jaler 
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than  30  days  after  the  final  hearing 
session.  Replies  are  not  permitted 
except  in  unusual  cases  and  then  only 
with  respect  to  the  specific  issues 
named  by  the  Presiding  Judge. 

(4)  The  Presiding  Judge  will  then 
issue  an  Initial  Decision,  preferably 
within  60  days  of  receipt  of  the  last 
pleadings.  If  mutually  exclusive 
applications  are  before  the  Presiding 
Judge,  the  Presiding  Judge  will 
determine  which  applicant  is  best 
qualified.  The  Presiding  Judge  may  also 
rank  the  applicants  in  order  of  merit  if 
there  are  more  than  two. 

(5)  Parties  will  have  30  days  in  which 
to  file  exceptions  to  the  Initial  Decision. 
The  Common  Carrier  Bureau  has 
authority  to  determine,  at  the  time  of 
designation  for  hearing,  that  such 
exceptions  will  be  taken  directly  to  the 
FCC  rather  than  to  the  Review  Board. 

§  22.936    Dismissal  of  applications  in 
cellular  renewal  proceedings. 

Any  applicant  that  has  filed  an 
application  in  the  Cellular 
Radiotelephone  Service  that  is  mutually 
exclusive  with  an  application  for 
renewal  of  a  cellular  authorization 
(competing  application],  and  seeks  to 
resolve  the  mutual  exclusivity  by 
requesting  dismissal  of  its  application, 
must  obtain  the  approval  of  the  FCC. 

(a)  If  a  competing  applicant  seeks  to 
dismiss  its  application  prior  to  the 
Initial  Decision  stage  of  the  hearing  on 
its  application,  it  must  submit  to  the 
FCC  a  request  for  approval  of  the 
dismissal  of  its  application,  a  copy  of 
any  written  agreement  related  to  the 
withdrawal  or  dismissal,  and  an 
affidavit  setting  forth: 

(1)  A  certification  that  neither  the 
petitioner  nor  its  principals  ha-s  received 
or  will  receive  any  money  or  other 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
the  withdrawal  or  dismissal  of  the 
application,  except  that  this  provision 
does  not  apply  to  dismissal  or 
withdrawal  of  applications  pursuant  to 
bona  fide  merger  agreements; 

(2)  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement;  and 

(4)  The  terms  of  any  oral  agreement 
related  to  the  withdrawal  or  dismissal  of 
the  application. 

(b)  In  addition,  within  5  days  of  the 
filing  date  of  the  applicant  or 
petitioner's  request  for  approval,  each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
setting  forth: 

(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 


will  pay  money  or  other  consideration 
in  excess  of  the  legitimate  and  prudent 
expenses  of  the  petitioner  in  exchange 
for  withdrawing  or  dismissing  the 
application;  and 

(2)  The  terms  of  any  oral  agreement 
relating  to  the  withdrawal  or  dismissal 
of  the  application. 

(c)  For  the  purposes  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  must  be  executed  by  the  filing 
party,  if  an  individual,  a  partner  having 
personal  knowledge  of  the  facts,  if  a 
partnership,  or  an  officer  having 
personal  knowledge  of  the  facts,  if  a 
corporation  or  association. 

(2)  Applications  are  deemed  to  be 
pending  before  the  FCC  from  the  time 
the  application  is  filed  with  the  FCC 
until  such  time  as  an  order  of  the  FCC 
granting,  denying  or  dismissing  the 
application  is  no  longer  subject  to 
reconsideration  by  the  FCC  or  to  review 
by  any  court. 

(3)  "Legitimate  and  prudent 
expenses"  are  those  expenses 
reasonably  incurred  by  a  party  in 
preparing  to  file,  filing,  prosecuting 
and/or  settling  its  application  for  which 
reimbursement  is  sought. 

(4)  "Other  consideration"  consists  of 
financial  concessions,  including,  but  not 
limited  to,  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non-financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

§  22.937    Demonstration  of  financial 
qualifications. 

Except  as  provided  in  paragraphs  (g) 
and  (h)  of  this  section,  each  applicant 
for  a  new  cellular  system  must 
demonstrate  that  it  has,  at  the  time  the 
application  is  filed,  either  a  separate 
market-specific  firm  financial 
commitment  or  available  financial 
resources  sufficient  to  construct  and 
operate  for  one  year  the  proposed 
cellular  system.  Each  application  of 
reassignment  of  license  or  consent  to 
transfer  of  control  must  demonstrate  the 
financial  ability  of  the  proposed 
assignee  or  transferee  to  acquire  and 
operate  the  facilities. 

(a)  Estimated  costs.  The 
demonstration  required  by  this  section 
must  include  a  realistic  and  prudent 
estimate  of  the  costs  of  construction, 
operating  and  other  initial  expenses  for 
one  year. 

(b)  Source  of  financing.  The  firm 
financial  commitment  must  be  obtained 
from  a  state  or  federally  chartered  bank 
or  savings  and  loan  association,  another 
recognized  financial  institution,  or  the 
financial  arm  of  a  capital  equipment 
supplier.  The  firm  financial 
commitment  may  be  contingent  upon 


the  applicant's  obtaining  an 
authorization. 

(c)  Lender's  statement.  The  firm 
financial  commitment  must  contain  a 
statement  that: 

(1)  The  lender  has  examined  the 
financial  condition  of  the  applicant, 
including  audited  financial  statements  if 
applicable,  and  has  determined  that  the 
applicant  is  creditworthy; 

(2)  The  lender  has  examined  the 
financial  viability  of  each  proposal  for 
which  the  applicant  intends  to  use  the 
commitment; 

(3)  The  lender  is  committed  to 
providing  a  sum  certain  to  the  particular 
applicant; 

(4)  The  lender's  willingness  to  enter 
into  the  commitment  is  based  solely  on 
its  relationship  with  the  applicant;  and, 

(5)  The  commitment  is  not  in  any  way 
guaranteed  by  any  entity  other  than  the 
applicant. 

(d)  Showings  of  financial  resources. 
Applicants  relying  upon  personal  or 
internal  financial  resources  must  submit 
the  following: 

(1)  Audited  financial  statements, 
certified  within  one  year  of  the  date  of 
the  cellular  application,  that  show  the 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  for  one 
year  the  proposed  cellular  system; 

(2)  A  balance  sheet  current  within  60 
days  of  the  date  of  filing  that  shows  the 
continued  availability  of  sufficient  net 
current  assets  to  construct  and  operate 
for  one  year  the  proposed  cellular 
system;  and. 

(3)  A  certification  by  the  applicant  or 
an  officer  of  the  applicant  organization 
attesting  to  the  validity  of  the  unaudited 
balance  sheet. 

(e)  Parent  corporation  financing. 
Applicants  relying  upon  financing 
obtained  from  parent  corporations  must 
submit  the  showings  listed  in  paragraph 
(d)  of  this  section  as  the  information 
pertains  to  the  parent  corporation. 

(0  Notice  upon  default.  In  addition  to 
the  disclosures  required  by  paragraph 
(c)  of  this  section,  any  loan  or  other 
credit  arrangement  providing  for  a 
chattel  mortgage  or  secured  interest  in 
any  proposed  cellular  system  must 
include  a  provision  for  a  minimum  of 
ten  (10)  days  prior  written  notification 
to  the  licensee,  and  to  the  FCC.  before 
any  such  equipment  may  be  repossessed 
under  default  provision  of  the 
agreement. 

(g)  Competing  applications  in  cellular 
renewal  proceedings.  Initial  cellular 
applications  that  are  competing  against 
a  cellular  renewal  application  are 
subject  to  the  rules  in  this  paragraph 
instead  of  the  rules  in  paragraphs  (a) 
through  (f)  of  this  section. 
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(1)  Any  applicant  filing  a  competing 
application  against  a  cellular  renewal 
application  must  demonstrate,  at  the 
time  it  files  its  application,  that  it  has 
either 

(i)  A  firm  financial  commitment,  an 
irrevocable  letter  of  credit  or 
performance  bond  in  the  amount  of  its 
raalistic  and  prudent  estimated  costs  of 
construction  and  any  other  expenses  to 
be  incurred  during  the  first  year  of 
operating  its  proposed  system  (the 
irrevocable  letter  of  credit  or 
performance  bond  must  be  from  the 
type  of  financial  institution  described  in 
paragraph  (g)(3)  of  this  section);  or, 

(ii)  Available  resources,  as  defined  in 
paragraph  (g)(4)  of  this  section, 
necessary  to  construct  and  operate  its 
proposed  cellular  system  for  one  year. 

(2)  The  firm  financial  commitment 
may  be  contingent  on  the  applicant 
obtaining  an  authorization.  The 
applicant  must  also  list  all  of  its  realistic 
and  prudent  estimated  costs  of 
construction  and  any  other  expenses  to 
be  incurred  during  the  first  year  of 
operating  its  proposed  system. 

(3)  The  firm  financial  commitment 
required  above  shall  be  obtained  from  a 
state  or  federally  chartered  bank  or 
savings  and  loan  association,  another 
recognized  financial  institution,  or  the 
financial  arm  of  a  capital  equipment 
supplier;  shall  specify  the  terms  of  the 
loan  or  other  form  of  credit 
arrangement,  including  the  amount  to 
be  borrowed,  the  interest  to  be  paid,  the 
amount  of  the  commitment  fee  and  the 
fact  that  it  has  been  paid,  the  terms  of 
repayment  and  any  collateral  required; 
and  shall  contain  a  statement: 

(i)  That  the  lender  has  examined  the 
financial  conditions  of  the  applicant, 
including  audited  financial  statements 
where  applicable,  and  has  determined 
that  the  applicant  is  creditworthy; 

(ii)  That  the  lender  has  examined  the 
financial  viability  of  the  proposal  for 
which  the  applicant  intends  to  use  the 
commitment; 

(iii)  That  the  lender  is  committed  to 
providing  a  sum  certain  to  the  particular 
applicant; 

(iv)  That  the  lender's  willingness  to 
enter  into  the  commitment  is  based 
solely  on  its  relationship  with  the 
applicant;  and, 

(v)  That  the  commitment  is  not  in  any 
way  guaranteed  by  an  entity  other  than 
the  applicant. 

(4)  Applicants  intended  to  rely  on 
personal  or  internal  resources  must 
.submit: 

(i)  Audited  financial  statements 
certified  within  one  year  of  the  date  of 
the  cellular  application,  indicating  the 
vailability  of  sufficient  net  current 


assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  vear; 

(ii)  A  balance  sheet  current  within  60 
days  of  the  date  of  filing  its  application 
that  clearly  shows  the  continued 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  year; 
and. 

(iii)  A  certification  by  the  applicant  or 
an  officer  of  the  applicant  organization 
attesting  to  the  validity  of  the  unaudited 
balance  sheet. 

(5)  Applicant  intending  to  rely  upon 
financing  obtained  through  a  parent 
corporation  must  submit  the 
information  required  by  paragraph  (g)(4) 
of  this  section,  as  the  information 
pertains  to  the  parent  corporation. 

(6)  As  an  alternative  to  relying  upon 
a  firm  financial  commitment,  an 
irrevocable  letter  of  credit,  or  a 
performance  bond  from  a  financial 
institution  as  described  in  paragraph 
(g)(3)  of  this  section,  an  applicant  may 
state  that  it  has  placed  in  an  escrow 
account  sufficient  cash  to  meet  its 
construction  and  first-year  operating 
expenses.  Such  a  statement  must  specify 
the  amount  of  cash,  the  escrow  account 
number  and  the  financial  institution 
where  the  escrow  account  is  located. 

(7)  Any  competing  application  filed 
against  the  renewal  application  of  an 
incumbent  cellular  licensee  that  does 
not  demonstrate,  at  the  time  it  is 
initially  filed,  that  the  competing 
applicant  has  sufficient  funds  to 
construct  and  operate  for  one  year  its 
proposed  cellular  system  will  be 
dismissed. 

(h)  Exemptions.  Any  licensee 
applying  for  an  unserved  area  adjacent 
to  its  existing  cellular  system,  to 
integrate  such  area  into  the  existing 
system,  is  exempt  from  the  financial 
demonstration  requirements  of  this 
section.  In  addition,  modification 
applications  and  pro  forma  assignment 
and  transfer  of  control  applications  are 
exempt  from  the  financial 
demonstration  requirements  of  this 
section. 

§  22.939    Site  availability  requirements  for 
applications  competing  with  cellular 
renewal  applications. 

In  addition  to  the  other  requirements 
set  forth  in  this  part  for  initial  cellular    " 
applications,  any  application  competing 
against  a  cellular  renewal  application 
must  contain,  when  initially  filed, 
appropriate  documentation 
demonstrating  that  its  proposed  antenna 
site(s)  will  be  available.  Competing 
applications  that  do  not  include  such 
documentation  will  be  dismissed.  If  the 
competing  applicant  does  not  own  a 
particular  site,  it  must,  at  a  minimum 


demonstrate  that  the  site  is  available  to 
it  by  providing  a  letter  from  the  owner 
of  the  proposed  antenna  site  expressing 
the  owner's  intent  to  sell  or  lease  the 
proposed  site  to  the  applicant.  If  any 
proposed  antenna  site  is  under  U.S. 
Government  control,  the  applicant  must 
submit  written  confirmation  of  the  site's 
availability  ftx)m  the  appropriate 
Government  agency.  Applicants  which 
file  competing  applications  against 
incumbent  cellular  licensees  may  not 
rely  on  the  assumption  that  an 
incumbent  licensee's  antenna  sites  are 
available  for  their  use. 

§  22.940    Criteria  for  comparative  cellular 
renewal  proceedirtgs. 

This  section  sets  forth  criteria  to  be 
used  in  comparative  cellular  renewal 
proceedings.  The  ultimate  issue  in 
comparative  renewal  proceedings  will 
be  to  determine,  in  light  of  the  evidence 
adduced  in  the  proceeding,  what 
disposition  of  the  applications  would 
best  serve  the  public  interest, 
convenience  and  necessity. 

(a)  Renewal  expectancies.  The  most 
important  comparative  factor  to  be 
considered  in  a  comparative  cellular 
renewal  proceeding  is  a  major 
preference,  commonly  referred  to  as  a 
"renewal  expectancy." 

(1)  The  cellular  renewal  applicant 
involved  in  a  comparative  renewal 
proceeding  will  receive  a  renewal 
expectancy,  if  its  past  record  for  the 
relevant  license  period  demonstrates 
that: 

(i)  The  renewal  applicant  has 
provided  "substantial"  service  during 
its  past  license  term.  "Substantial" 
service  is  defined  as  service  which  is 
sound,  favorable,  and  substantially 
above  a  level  of  mediocre  ser\'ice  which 
just  might  minimally  warrant  renewal; 
and 

(ii)  The  renewal  applicant  has 
substantially  compiled  with  applicable 
FCC  rules,  policies  and  the 
Communications  Act  of  1934,  as 
amended. 

(2)  In  order  to  establish  its  right  to  a 
renewal  expectancy,  a  cellular  renewal 
applicant  involved  in  a  comparative 
renewal  proceeding  must  submit  a 
showing  explaining  why  it  should 
receive  a  renewal  expectancy.  At  a 
minimum,  this  showing  must  include. 

(i)  A  description  of  its  current  service 
in  term^of  geographic  coverage  and 
population  served,  as  well  as  the 
system's  ability  to  accommodate  the 
needs  of  roamers: 

(ii)  An  explanation  of  its  record  of 
expansion,  including  a  timetable  of  the 
construction  of  new  cell  sites  to  meet 
changes  in  demand  for  cellular  serx'ice; 
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(iii)  A  description  of  its  investments 
in  its  cellular  system;  and 

(iv)  Copies  of  all  FCC  orders  finding 
the  licensee  to  have  violated  the 
Communications  Act  or  any  FCC  rule  or 
policy;  and  a  list  of  any  pending 
proceedings  that  relate  to  any  matter 
described  in  this  paragraph. 

(3)  In  making  its  showing  of 
entitlement  to  a  renewal  expectancy,  a 
renewal  applicant  may  claim  credit  for 
any  system  modification  applications 
that  were  pending  on  the  date  it  Hied  its 
renewal  appUcation.  Such  credit  will 
not  be  allowed  if  the  modification 
application  is  dismissed  or  denied. 

lb)  Additional  comparative  issues. 
The  following  additional  comparative 
issues  will  be  included  in  comparative 
cellular  renewal  proceedings,  if  a  fiill 
comparative  hearing  is  conducted 
pursuant  to  §  22.935(c). 

(1)  To  determine  on  a  comparative 
basis  the  geographic  areas-and 
population  that  each  applicant  proposes 
to  serve;  to  determine  and  compare  the 
relative  demand  for  the  services 
proposed  in  said  areas;  and  to  determine 
and  compare  the  ability  of  each 
applicant's  cellular  system  to 
accommodate  the  anticipated  demand 
for  both  local  and  roamer  service; 

(2)  To  determine  on  a  comparative 
basis  each  applicant's  proposal  for 
expanding  its  system  capacity  in  a 
coordinated  manner  in  order  to  meet 
anticipated  increasing  demand  for  both 
local  and  roamer  service; 

(3)  To  determine  on  a  comparative 
basis  the  nature  and  extent  of  the 
service  proposed  by  each  applicant, 
including  each  applicant's  proposed 
rates,  charges,  maintenance,  personnel, 
practices,  classifications,  regulations 
and  facilities  (including  switching 
capabilities);  and 

(4)  To  determine  on  a  comparative 
basis  each  applicant's  past  performance 
in  the  cellular  industry  or  another 
business  of  comparable  type  and  size. 

(c)  Additional  showings  for  competing 
applications.  With  respect  to  evidence 
introduced  pursuant  to  paragraph  (b)(3) 
of  this  section,  any  applicant  filing  a 
competing  application  against  a  cellular 
renewal  application  (competing 
applicant)  who  claims  a  preference  for 
offering  any  service  not  currently 
offered  by  the  incumbent  licensee  must 
demonstrate  that  there  is  demand  for 
that  new  service  and  also  present  a 
business  plan  showing  that  the 
competing  applicant  can  operate  the 
system  economically.  Any  competing 
applicant  who  proposes  to  replace 
analog  technology  with  digital 
technology  will  receive  no  credit  for  its 
proposal  unless  it  submits  a  business 
plan  showing  how  it  will  operate  its 


system  economically  and  how  it  will 
provide  more  comprehensive  service 
than  does  the  incumbent  licensee  with 
existing  and  implemented  cellular 
technology. 

§  22.941    System  identification  numbers. 

System  identification  numbers  (SIDs) 
are  15  bit  binary  numbers  assigned  to 
cellular  systems.  SIDs  are  transmitted  by 
the  cellular  systems  so  that  cellular 
mobile  stations  can  determine  whether 
the  system  through  which  they  are 
commimicating  is  a  system  to  which 
they  subscribe,  or  whether  they  are 
considered  by  the  system  to  be  roamers. 

(a)  The  FCC  assigns  one  SID  to  each 
cellular  system  on  its  initial 
authorization.  Cellular  systems  may 
transmit  only  their  assigned  SID(s)  and/ 
or  the  SIDs  assigned  to  other  cellular 
systems.  A  cellular  system  may  transmit 
the  SID  assigned  to  another  cellular 
system  only  if  the  licensee  of  that 
system  concurs  with  such  use  of  its 
assigned  SID. 

(b)  Licensees  must  notify  the  FCC 
(FCC  Form  489)  if  their  cellular  systems 
transmit  SIDs  assigned  to  other  cellular 
systems.  The  notification  must  indicate 
the  concurrence  of  the  licensee(s)  of 
such  other  systems  with  this  use  of  their 
assigned  SID(s).  The  notification  must 
be  mailed  or  delivered  to  the  filing  place 
(see  §  22.106)  no  later  than  15  days  after 
the  system  begins  transmitting  the 
SID(s). 

(c)  Licensees  may  request  that  an 
additional  (previously  unassigned)  SID 
be  assigned  to  their  system  by  filing  an 
application  for  minor  modification  of 
station  (FCC  Form  401). 

§  22.942    Limitations  on  interests  in 
licensees  for  t)Oth  ciiannel  bloclcs  in  an 
area. 

No  person  may  have  a  direct  or 
indirect  ownership  interest  in  licensees 
for  both  channel  blocks  in  overlapping 
cellular  geographic  service  areas 
(CGSAs),  unless  such  interests  pose  no 
substantial  threat  to  competition.  A 
licensee,  a  person  that  owns  a 
controlling  interest  in  a  licensee,  or  a 
person  that  actually  controls  a  licensee 
for  one  channel  block  in  a  CGSA  must 
not  have  any  direct  or  indirect 
ownership  interest  in  the  licensee,  a 
person  that  owns  a  controlling  interest    . 
in  a  licensee,  or  a  person  that  actually 
controls  a  licensee  for  the  other  channel 
block  in^n  overlapping  CGSA. 

(a)  A  direct  or  indirect  ownership 
interest  of  5%  or  less  in  both  systems  is 
automatically  excluded  from  the  general 
rule  prohibiting  muhiple  ownership 
interests.  Interests  of  less  than  5%  are 
considered  and  are  not  excluded  from 
the  general  rule  prohibiting  muhiple 


ownership  interests  in  cases  of  persons 
or  entities  that  own  a  small  percentage 
of  the  licensee  but  nonetheless  actually 
control  the  licensee,  a  person  that  owns 
a  controlling  interest  in  the  licensee,  or 
a  person  that  actually  controls  the 
licensee. 

(b)  Divestiture  of  interests  as  a  result 
of  a  transfer  of  control  or  assignment  of 
authorization  must  occur  prior  to 
consummating  the  transfer  or 
assignment. 

§  22.943    Limitations  on  assignments  and 
transfers  of  cellular  auttiorizations. 

The  following  limitations  apply  to 
applications  for  consent  to  transfer  of 
control  or  assignment  of  authorizations 
in  the  Cellular  Radiotelephone  Service. 

(a)  Trafficking.  Applications  for 
consent  to  transfer  of  control  or 
assignment  of  authorization  in  the 
Cellular  Radiotelephone  Service  are 
subject  to  the  provisions  of  §  22.139, 
except  for: 

(1)  Applications  reflecting  the  trading 
of  an  ownership  interest  in  an 
authorized  but  unconstructed  cellular 
system  in  one  market  for  a 
commensurate  interest  in  a  cellular 
system  in  another  market;  and, 

(2)  Applications  for  consent  to 
transfer  of  control  or  assignment  of  a 
cellular  authorization  obtained  by 
random  selection,  after  commencement 
of  service. 

(b)  Unserved  area  systems.  Except  as 
otherwise  provided  in  paragraph  {b)(2) 
of  this  section,  the  FCC  does  not  accept 
applications  for  consent  to  transfer  of 
control  or  assignment  of  the 
authorization  of  a  cellular  system 
licensed  to  serve  an  unserved  area  until 
the  system  has  provided  service  to 
subscribers  for  at  least  one  year. 

(1)  Licensees  must  not  enter  into  any 
agreement  (e.g.  option  agreement  or 
management  contract)  to  transfer  control 
of  the  licensee  of  the  system  until  the 
system  has  provided  service  to 
subscribers  for  one  year. 

(2)  The  FCC  may  accept  that  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of 
authorization  if  the  transfer  or 
assignment  is  pro  forma  and  does  not 
involve  a  change  in  ownership. 

(c)  Systems  authorized  as  result  of 
comparative  renewal  proceeding.  Except 
as  otherwise  provided  in  paragraphs 
(c)(1),  (c)(2)  and  (c)(3)  of  this  section, 
the  FCC  does  not  accept  applications  for 
consent  to  transfer  of  control  or  for 
assignment  of  the  authorization  of  a 
cellular  system  that  has  been  acquired 
by  the  current  licensee  for  the  first  time 
as  a  result  of  a  comparative  renewal 
proceeding  until  the  system  has 
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provided  service  to  subscribers  for  at 
least  three  years. 

(1)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of  the 
authorization  of  a  cellular  system  that  is 
to  be  transferred  as  a  part  of  a  bona  fide 
sale  of  an  on-going  business  to  which 
the  cellular  operation  is  incidental. 

(2)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of  the 
authorization  of  a  cellular  system  that  is 
to  be  transferred  as  a  result  of  the  death 
of  the  licensee. 

(3)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of 
authorization  if  the  transfer  or 
assignment  is  pro  forma  and  does  not 
involve  a  change  in  ownership. 

§  22.944    Transfers  of  interests  in 
applications. 

This  section  governs  transfers  of 
interest  in  applicants  having  a  pending 
application  for  a  new  cellular  system. 
For  the  purposes  of  this  section, 
"interest  in  an  application"  means 
interest  in  the  applicant. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  transfer  of  any 
interest  in  any  application  for  initial 
authorization  to  operate  a  cellular 
system  is  prohibited.  For  the  purposes 
of  this  section,  transfer  of  interest  means 
the  sale,  assignment,  placement  of 
equity  or  convertible  debt,  grant  of  an 
option  or  future  share  or  participation  in 
the  applicant  or  any  interest  thereof. 

(b)  The  following  types  of  transfers  of 
interest  in  cellular  applications  are 
permitted: 

(1)  Transfers  that  are  necessary  to 
raise  capital,  including  the  placement  ol« 
debt  or  equity,  to  finance  a  bona  fide 
business  need  of  the  applicant  or  an 
affiliated  company,  not  related  to  the 
cellular  application  or  financing  of  the 
cellular  system  proposed  therein; 

(2)  Transfers  that  are  part  of  a  bona 
fide  sale  of  an  ongoing  business  to 
which  the  cellular  applications  are 
merely  adjunct  or  incidental; 

(3)  Transfers  required  by  a  court- 
ordered  decree  granting  a  divorce  or 
enforcing  a  spousal  separation 
agreement; 

(4)  Transfers  necessitated  by  the  death 
of  the  applicant; 

(5)  Transfers  involving  the  routine 
trading  of  shares  in  a  publicly  traded 
corporation  that  do  not  constitute  a 
transfer  of  control  of  the  applicant; 

(6)  Transfers  resulting  from  pro  forma 
transfers  of  control  of  the  applicant,  not 
involving  changes  in  ownership; 

(7)  Transfers  involving  only  the 
transfer  of  interest  by  one  existing 


partner  in  a  partnership  applicant  to 
another  existing  partner  in  that  same 
partnership,  or  between  existing 
shareholders  in  a  closely-held 
corporation,  which  does  not  effect  a 
transfer  of  control  of  the  applicant; 

(8)  Transfers  resulting  from  the 
alienation  or  exercise  of  stock  warrants 
or  stock  options  that  existed  prior  to  the 
filing  of  the  application. 

§  22.945    Interests  in  multiple  applications. 

This  section  governs  interests  in 
applicants  with  mutually  exclusive 
applications  for  a  new  cellular  system. 
For  the  purposes  of  this  section, 
"interest  in  an  application"  means 
interest  in  the  applicant. 

(a)  General.  Except  as  otheru'ise 
provided  in  this  section,  parties  must 
not  have  any  interest,  direct  or  indirect, 
in  more  than  one  application  for 
authority  to  operate  a  new  cellular 
system  in  the  same  cellular  market. 

(b)  Abutting  CGSAs.  Licensees  of 
existing  systems  whose  cellular 
geographic  service  area  (CGSA)  abuts  a 
proposed  CGSA  may  each  file  one 
application  that  is  mutually  exclusive 
with  the  applications  of  other  such 
licensees,  even  though  they  share 
common  owners,  provided  that  such 
licensees  do  not  thereby  acquire  a 
simultaneous  interest  in  applications  for 
both  channel  blocks  in  any  geographical 
area. 

(c)  Publicly  traded  corporate 
applicants.  Parties  must  not  have  any 
interest,  direct  or  indirect,  in  more  than 
one  mutually  exclusive  initial 
application  for  which  the  applicant  is  a 
publicly  traded  corporation,  except  that 
ownership  interests  of  less  than  5%  are 
not  considered.  Ownership  and  other 
interests  in  applicants  are  attributed  to 
their  holder  and  deemed  cognizable  as 
set  forth  below. 

(1)  Passive  investors.  Investment 
companies,  as  defined  in  15  U.S.C.  80a- 
3,  insurance  companies  and  banks 
holding  stock  through  their  trust 
departments  in  trust  accounts  are 
deemed  to  have  a  cognizable  interest  in 
a  publicly  traded  cellular  applicant  only 
if  they  hold  10%  or  more  of  the  stock 

of  the  applicant.  This  provision  applies 
only  if  an  applicant  in  which  such 
parties  hold  an  interest  certifies  in  its 
application  that  no  such  party  has 
exerted  or  attempted  to  exert  any 
influence  or  control  over  the  officers  of 
the  applicant. 

(2)  Multiplier.  Attribution  of 
ownership  interests  in  a  publicly  traded 
cellular  applicant  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 


link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  wherever  the  ownership 
percentage  for  any  link  in  the  chain 
exceeds  50  percent,  it  is  not  included  in 
the  multiplication. 

§  22.946    Service  commencement  and 
construction  periods  tor  cellular  systems. 

This  section  specifies  the  service 
commencement  and  construction 
periods  and  related  requirements  for 
cellular  systems. 

(a)  Commencement  of  service.  New 
cellular  systems  must  be  at  least 
partially  constructed  and  begin 
providing  cellular  service  to  subscribers 
within  the  service  commencement 
periods  specified  in  Table  H-1  of  this 
section.  Service  commencement  periods 
begin  on  the  date  of  grant  of  the  initial 
authorization,  and  are  not  extended  by 
the  grant  of  subsequent  authorizations 
for  the  cellular  system  (such  as  for  major 
modifications). 

Table  H-i  . — Commencement  of 
Service 


Type  of  cellular  system 


The  first  system  authorized  on 
each  channel  blocit  in  mar- 
kets 1-90. 

The  first  system  authorized  on 
each  channel  block  in  ail 
other  markets  and  any  sut>- 
sequent  systems  authorized 
pursuant  to  contracts  in  par- 
titioned markets. 

All  other  systems 


Required  to 

commence 

service  within 


36  months. 
18  months. 


12  rTX)nths. 


(1)  To  satisfy  the  requirement  of 
paragraph  (a)  of  this  section,  a  cellular 
system  must  be  interconnected  with  the 
public  switched  telephone  network 
(PSTN)  and  must  be  providing  service  to 
mobile  stations  operated  by  its 
subscribers  and  roamers.  A  cellular 
system  is  not  considered  to  be  providing 
service  to  subscribers  if  mobile  stations 
can  not  make  telephone  calls  to  landline 
telephones  and  receive  telephone  calls 
from  landline  telephones  through  the 
PSTN,  or  if  the  system  intentionally 
ser\es  only  roamer  stations. 

(2)  The  licensee  must  notify  the  FCC 
(FCC  Form  489)  no  later  than  15  days 
after  the  requirements  of  paragraph  (a) 
of  this  section  are  met. 

(b)  Construction  period  for  specific 
facilities.  The  construction  period 
applicable  to  specific  new  or  modified 
cellular  facilities  for  which  an 
authorization  has  been  granted  is  one 
year  from  the  date  the  authorization  is 
granted.  Failure  to  comply  with  this 
requirement  results  in  termination  of 
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the  authorization  for  the  specific  new  or 
modified  facility,  pursuant  to 
§  22.144(b). 

§  22.947    Rve  year  build-out  period. 
The  licensee  of  the  first  cellular 
system  authorized  on  each  channel 
block  in  each  cellular  market  is  afforded 
a  five  year  period,  beginning  on  the  date 
the  initial  authorization  for  the  system 
is  granted,  during  which  it  may  expand 
the  system  within  that  market. 

(a)  Exclusive  right  to  expand  within 
market.  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  FCC  does  not 
accept  applications  for  authority  to 
operate  a  new  cellular  system  in  any 
unserved  area  in  a  market  on  a  channel 
block  during  the  five  year  build-out 
period. 

(b)  Partitioned  markets.  During  the 
five  year  build-out  period,  the  licensee 
of  the  first  cellular  system  on  each 
channel  block  in  each  market  may  enter 
into  contracts  with  eligible  parties, 
allowing  such  parties  to  apply  (FCC 
Form  401)  for  a  new  cellular  system  on 
that  channel  block  within  the  market. 
The  FCC  may  grant  such  applications  if 
they  are  in  compliance  with  the  rules  in 
this  part.  Markets  with  two  or  more 
authorized  cellular  systems  on  the  same 
channel  block  during  the  five  year 
build-out  period  are  referred  to  (with 
re.spect  to  the  affected  channel  blo«:k)  as 
"partitioned  markets". 

(1)  Partitioning  contracts  must  define 
the  CGSA  of  the  subsequent  cellular 
system  in  accordance  with  §  22.911, 
including  any  expansion  rights  ceded.  If 
not  exercised,  any  such  expansion  rights 
terminate  at  the  end  of  the  five  year 
build-out  period. 

(2)  The  nve  year  build-out  period 
begins  on  the  date  the  initial 
authorization  for  the  first  cellular 
system  is  granted,  and  is  not  extended 
or  affected  in  any  way  by  the  initial 
authorization  of  any  subsequent  cellular 
systems  pursuant  to  paragraph  (b)  of 
this  section. 

(c)  System  information  update.  Sixty 
days  before  the  end  of  the  five  year 
build-out  period,  the  licensee  of  each 
cellular  system  authorized  on  each 
channel  block  in  each  cellular  market 
must  file,  in  triplicate,  a  system 
information  update  (SIU),  comprising  a 
full  size  map,  a  reduced  map,  and  an 
exhibit  showing  technical  data  relevant 
to  determination  of  the  system's  CGSA. 
Separate  maps  must  be  submitted  for 
each  market  into  which  the  CGSA 
extends,  showing  the  extension  area  in 
the  adjacent  market.  Maps  showing 
extension  areas  must  be  labeled  (i.e. 
marked  with  the  market  number  and 
channel  block)  for  the  market  into 
which  the  CGSA  extends.  .SIUs  must 


accurately  depict  the  relevant  cell 
locations  and  coverage  of  the  system  at 
the  end  of  the  five  year  build-out  period. 
SIUs  must  be  filed  at  the  Mobile 
Services  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  Washington,  DC  20554.  If 
any  changes  to  the  system  occur  after 
the  filing  of  the  SIU.  but  before  the  end 
of  the  five  year  build-out  period,  the 
licensee  must  file,  in  triplicate, 
additional  maps  and/or  data  as 
necessary  to  insure  that  the  cell 
locations  and  coverage  of  the  system  as 
of  the  end  of  the  five  year  build-out 
period  are  accurately  depicted. 

(1)  The  scale  of  the  full-size  map  must 
be  1:500,000,  regardless  of  whether  any 
different  scale  is  used  for  the  reduced 
map.  The  map  must  have  a  legend,  a 
distance  scale  and  correctly  labeled 
latitude  and  longitude  lines.  The  map 
must  be  clear  and  legible.  T.'ie  map  must 
accurately  show  the  cell  sites 
(transmitting  antenna  locations)  which 
determine  the  CGSA,  the  entire  CGSA, 
any  extension  of  the  composite  service 
are  boundary  beyond  the  CGSA  (see 

§  22.911)  and  the  relevant  portions  of 
the  cellular  market  boundary.  The  date 
on  which  the  map  depictions  are 
accurate  must  appear  on  the  map. 

(2)  The  reduced  map  must  be  a 
proportional  reduction,  to  B'/.'Xll 
inches,  of  the  full-size  map  required  in 
paragraph  (c)(1)  of  this  section,  unless  it 
proves  to  be  impractical  to  depict  the 
entire  market  by  reducing  the  full-size 
map.  In  such  instance,  an  8'/iXii  inch 
map  of  a  different  scale  may  be 
substituted,  provided  that  the  required 
features  of  the  full-size  map  are  clearly 
depicted  and  labeled. 

§  22.949    Unserved  area  licensing  process. 

This  section  sets  forth  the  process  for 
licensing  unserved  areas  in  cellular 
markets  on  channel  blocks  for  which  the 
five  year  build-out  period  has  expired. 
This  process  has  two  phases:  Pha.se  I 
and  Phase  il. 

(a)  Phase  I.  Phase  I  is  a  one-time 
process  that  provides  an  opportunity  for 
eligible  parties  to  file  competing 
applications  for  authority  to  operate  a 
new  cellular  system  in  or  to  expand  an 
existing  cellular  system  into  unserved 
areas  (Phase  I  initial  applications)  as 
soon  as  these  areas  become  available.  In 
addition,  each  licensee  whose  Phase  I 
initial  application  is  granted  is  afforded 
one  opportunity  during  the  Phase  I 
process  to  file  an  application  proposing 
major  modifications  to  the  cellular 
system  authorized  by  that  grant  (a  Pha.se 
I  major  modification  application), 
without  being  subject  to  competing 
applications. 


(1)  Phase  I  initial  applications  must  be 
filed  on  the  31st  day  after  the  expiration 
of  the  five  year  build-out  period  of  the 
authorized  system{s)  on  the  channel 
block  requested  in  the  market 
containing  the  unserved  area. 

(i)  Each  Phase  I  application  must 
request  authorization  for  one  and  only 
one  cellular  geographic  service  area 
(CGSA)  in  one  and  only  one  cellular 
market. 

(ii)  Applicants  must  not  file  more 
than  one  Phase  I  initial  application  for 
any  cellular  market. 

(iii)  Phase  I  initial  applications  must 
not  propose  any  de  minimis  or  contract 
service  area  boundary  (SAB)  extensions. 

(2)  Only  one  Phase  I  initial 
application  is  granted  on  each  channel 
block  in  each  market.  Consequently, 
whenever  two  or  more  acceptable  Pha.se 
I  initial  applications  are  timely-filed  in 
the  same  market  on  the  same  channel 
block,  such  Phase  I  initial  applications 
are  mutually  exclusive,  regardless  of 
any  other  considerations  such  as  the 
technical  proposals.  In  order  to 
determine  which  of  such  mutually 
exclusive  Phase  I  initial  applications  to 
grant,  the  Commission  administers 
random  selection  procedures  in 
accordance  with  part  1  of  this  chapter. 
After  such  procedures,  the  application 
of  the  tentative  selectee  may  be  granted 
and  the  applications  excluded  by  that 
grant  may  be  dismissed  without 
prejudice. 

(3]  Phase  I  major  modification 
applications  (applications  filed  during 
Phase  I  that  propose  major 
modifications  to  cellular  systems 
authorized  by  the  grant  of  Phase  I  initial 
applications)  must  be  filed  no  later  than 
90  days  after  the  grant  of  the  Phase  I 
initial  application.  Each  Phase  I  licensee 
may  file  only  one  Phase  I  major 
modification  application.  The  FCC  will 
not  accept  any  competing  applications 
in  response  to  a  Phase  I  major 
modification  application.  Phase  I 
licensees  may  not  sell  to  a  third  party 
anv  rights  to  apply  for  unserved  area. 

(i)  Pna.se  I  major  modification 
applications  may  propose  de  minimis  or 
contract  SAB  extensions:  provided  that 
a  contract  S.AB  extension  into  an 
adjacent  market  may  be  proposed  only 
if.  at  the  lime  the  Phase  I  major    • 
modification  application  is  filed,  the 
licensee  in  the  adjacent  market  (on  the 
requested  channel  block)  has  the  riglit  to 
enter  into  such  a  contract  (see 
§  22.912(c)). 

(ii)  Phase  I  major  modification 
application  may  propose  a  CGSA  that  is 
not  contiguous  with  the  authorized  or 
proposed  CGSA,  provided  that  the  non- 
contiguous CGSA  meets  tlie  minimum 
coverage  requirement  ot  §22.951. 
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(4)  Phase  I  licensees  may  also  file 
ipplications  for  or  notifications  of 
minor  modifications  to  its  system. 
However,  such  minor  modifications 
may  not  reduce  the  size  of  the  CGSA 
below  the  minimum  coverage 
requirement  of  §  22.951. 

(b)  Phase  II.  Phase  II  is  an  open-ended 
filing  process  that  allows  eligible  parties 
to  apply  for  any  unserved  areas  that  may 
remain  in  a  market  after  the  Phase  I 
process  is  complete. 

(1)  If  a  Phase  I  initial  application  is 
granted  for  a  market  and  channel  block. 
Phase  II  applications  (applications  for 
authority  to  operate  a  cellular  system  in 
any  remaining  unserved  area)  for  that 
market  and  channel  block  may  be  filed 
on  or  after  the  121st  day  after  the  Phase 
I  application  was  granted.  If  no  Phase  I 
initial  applications  are  granted  for  a 
market  and  channel  block.  Phase  II 
applications  for  that  market  and  channel 
pock  may  be  filed  on  or  after  the  31st 
diay  after  the  FCC  dismissed  the  last 
pending  Phase  I  application.  If  no  Phase 
\  !nitial  applications  are  received  for  a 
Tiarket  and  channel  block,  Pha.se  II 
Ipplications  for  that  market  and  channel 

lock  may  be  filed  on  or  after  the  32nd 
loy  after  the  expiration  of  the  relevant 
ive-year  build-out  period. 
I  (2)  There  is  no  Umit  the  number  of 
rha.se  II  applications  that  may  be 
cranted  on  each  channel  block  in  each 
iiiarket.  Consequently.  Phase  II 
applications  are  mutually  exclusive 
OJily  if  the  proposed  CGSAs  would 
overlap.  Furthermore,  only  mutually 
ex'.,!iisive  Phase  II  appUcations  with  the 
same  filing  date  are  entitled  to  inclusion 
i.i  u  random  selection  process.  Where  all 
mutually  exclusive  Phase  II  applications 
have  different  filing  dates,  the  FCC  may 
grant  the  earliest-filed  application  and 
dismiss  all  applications  excluded  by 
that  grant.  For  the  purposes  of  this 
section,  the  filing  date  of  an  application 
i.s  the  date  on  which  that  application 
was  received  or  the  date  on  which  the 
most  recently  filed  major  amendment  to 
that  application  was  received. 

(3)  Phase  II  applications  may  propose 
a  CGSA  covering  more  than  one  cellular 
market.  Each  Phase  n  application  must 
nHTiuest  authorization  for  one  and  only 
one  CGSA.  Phase  II  applications  may 
propose  de  minimis  and  contract  SAB 
extensions. 

(ij)  Settlements.  Settlements  among 
some,  but  not  all,  applicants  with 
mutually  exclusive  applications  for 
unserved  areas  (partial  settlements)  are 
prohibited.  Settlements  among  all 
annlif^itfi  with  mutually  exclusive 
applications  (full  settlements)  are 
allowed  and  must  be  filed  no  later  than 
15  business  days  before  the  random 


selection  process  is  scheduled  to  take 
place. 

(d)  Limitations  on  amendments. 
Notwithstanding  the  provisions  of 
§  22.122.  Phase  I  applications  are 
subject  to  the  following  additional 
limitations  in  regard'to  the  filing  of 
amendments. 

(1)  The  FCC  will  not  accept 
amendments  (of  any  type)  to  mutually 
exclusive  Phase  I  applications  prior  to 
the  conclusion  of  the  random  selection 
process. 

(2)  The  FCC  will  not  accept  major 
amendments  to  Phase  I  applications. 

(3)  Minor  amendments  required  by 
§  1.65  of  this  chapter  must  be  filed  no 
later  than  30  days  after  public  notice 
announcing  the  results  of  the  random 
selection  process. 

§  22.951    Minimum  coverage  requirement 

Applications  for  authority  to  operate 
a  new  cellular  system  in  an  unserved 
area,  other  than  those  filed  by  the 
licensee  of  an  existing  system  that  abuts 
the  unserved  area,  must  propose  a 
contiguous  cellular  geographical  service 
area  (CGSA)  of  at  least  130  square 
kilometers  (50  square  miles).  Area 
within  contract  SAB  extensions  counts 
toward  the  minimum  coverage 
requirement.  However,  area  within  de 
minimis  SAB  extensions  does  not  count 
toward  the  minimum  coverage 
requirement.  Applications  for  authority 
to  operate  a  new  cellular  system  in  an 
unserved  area,  other  than  those  filed  by 
the  licensee  of  an  existing  system  that 
abuts  the  unserved  area,  must  not 
propose  coverage  of  water  areas  only  (or 
water  areas  and  uninhabited  islands  or 
reefs  only),  except  for  unserved  areas  in 
the  Gulf  of  Mexico  MSA. 

§  22.953    Content  and  form  of  applications. 

Applications  for  authority  to  operate 
a  cellular  system  in  an  unser\'ed  area 
must  comply  with  the  specifications  in 
this  section. 

(a)  New  systems.  Forms,  pages  and 
exhibits  must  be  prepared  exactly  as 
described  and  assembled  in  the  order 
listed  in  this  section. 

(1)  Application  cover  The  paper 
original  of  each  application  must  be 
enclosed  in  a  stiff  cover  fastened 
securely  along  the  left  edge,  without 
exposed  sharp  edges. 

(2)  Transmittal  sheet.  The  first  page 
after  the  front  cover  of  the  application 
must  be  the  transmittal  sheet. 

(i)  Copies  of  the  required  transmittal 
sheet  may  be  obtained  by  contacting  the 
Consumer  Assistance  Office.  Federal 
Communications  Commission.  1919  M 
Street  NW.  Washington.  DC  20554. 

(ii)  On  the  transmittal  sheet,  the 
following  information  is  required:  the 


name  of  the  applicant,  the  channel 
block,  and  the  market  number  or 
numbers  and  the  market  name  or  names 
in  which  the  proposed  CGSA  is  located. 
This  information  on  the  transmittal 
sheet  must  match  exactly  the 
information  on  the  jacket  of  the 
microfiche  and  the  cover  of  the 
application. 

liii)  The  transmittal  sheet  also 
contains  a  certification.  Applicants  must 
certify  to  the  following: 

I  hereby  certify  that  this  application  for  an 
authorization  in  the  Cellular  Radiotelephone 
Service  is  complete  in  every  respect  and 
contains  all  of  the  infomiation  required  by 
FCC  Form  401  and  the  Federal 
Communications  Commission's  rjles 
governing  this  service.  I  acknowledge  that,  if 
upon  examination  by  the  FCC.  this 
certification  is  found  to  be  incorrect,  the  FCC 
will  dismiss  this  application  without  further 
consideration. 

I  certify  that  I  am  the  real  party-in-intertst 
in  this  application  and  there  are  no 
agreements  or  understandings  other  than 
those,  if  any,  disclosed  in  this  application, 
which  provide  that  someone  other  than  the 
applicant  has  a  direct  or  indirect  interest  in 
the  application.  I  also  certify  that  the 
applicant  intends  to  construct  and  operate 
the  station  as  proposed  and  that  there  are  no 
agreements  or  understandings  that  are 
inconsistent  with  that  intent. 

I  declare,  under  penalty  of  perjury,  that  I 
am  the  authorized  representative  of  the 
above-named  applicant  in  the  matter  of  this 
application,  that  I  have  read  the  foregoing 
certification,  and  that  the  matter  and  things 
therein  stated  are  true  and  correct. 

(iv)  The  certification  must  be  signed 
and  dated  in  accordance  with  the 
requirements  of  §  1.743  of  this  chapter. 
The  certification  must  be  signed  in  ink. 
Mechanical  reproductions  of  the 
signature  must  not  be  used.  The  name 
of  and  position  held  by  the  person 
signing  must  be  typed  or  clearly  and 
legibly  printed  beneath  the  signature. 

(3)  Table  of  contents.  The  table  of 
contents  must  list  all  of  the  exhibits  to 
the  application. 

(4)  FCC  Form  401.  All  informatior 
required  for  cellular  applications  on 
FCC  Form  401  must  be  supplied. 

(5)  Exhibits.  The  following  exhibits 
must  be  set  off  by  tabs  and  numbered  as 
follows: 

(i)  Exhibit  I— full-size  map.  The  scale 
of  the  full-size  map  must  be  1:500,000. 
regardless  of  whether  any  different  scale 
is  used  for  the  reduced  map  required  in 
Exhibit  II.  The  map  must  have  a  legend, 
a  distance  scale  and  correctly  labeled 
latitude  and  longitude  lines.  The  map 
must  be  clear  and  legible.  The  map  must 
accurately  show  the  cell  sites 
(transmitting  antenna  locations),  the 
entire  CGSA.  any  extension  of  the 
composite  service  area  boundary 
beyond  the  CGSA  (see  §22.911)  and  the 
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relevant  portions  of  the  cellular  market 
boundary. 

(ii)  Exhibit  II — reduced  map.  This 
map  must  be  a  proportional  reduction, 
to  8V2  X  11  inches,  of  the  full-size  map 
required  for  Exhibit  I,  unless  it  proves 
to  be  impractical  to  depict  the  entire 
cellular  market  by  reducing  the  full-size 
map.  In  such  instance,  an  8V2  x  11  inch 
map  of  a  different  scale  may  be 
substituted,  provided  that  the  required 
features  of  the  full-size  map  are  clearly 
depicted  and  labeled. 

(iii)  Exhibit  UI — engineering.  This 
exhibit  must  contain  the  data  and 
methodology  used  to  calculate  the 
CGSA  and  service  area  boundary. 

(iv)  Exhibit  IV — channel  plan.  This 
exhibit  must  show  which  speciHc 
channels  (or  groups)  are  to  be  used  at 
each  cell  site.  Any  necessary  table  for 
converting  channel  numbers  to  center 
frequencies  must  be  provided. 

(v)  Exhibit  V — ownership 
information.  This  exhibit  must  contain 
the  information  required  by  §  22.108. 
Additionally,  individual  applicants 
must  disclose,  in  this  exhibit,  all 
interests  (including  those  less  than  5%) 
in  publicly  traded  corporation(s)  that 
have  applications  which  are  mutually 
exclusive  with  the  individual's 
application. 

(vi)  Exhibit  VI — service  proposal.  This 
exhibit  must  describe  the  services 
proposed  for  subscribers  and  roamers, 
including  the  proposed  method  for 
handling  complaints. 

(vii)  &chibit  VII — cellular  design.  This 
exhibit  must  show  that  the  proposed 
system  design  complies  with  cellular 
.system  design  concepts,  and  must 
describe  the  method  proposed  to 
expand  the  system  in  a  coordinated 
fashion  as  necessary  to  address 
changing  demand  for  cellular  service. 

(viii)  Exhibit  VIII — blocking  level. 
This  exhibit  must  disclose  the  blocking 
probability  or  other  criteria  to  be  used 
to  determine  whether  it  is  necessary  to 
take  measures  to  increase  system 
capacity  to  maintain  service  quality. 

(ix)  Exhibit  IX — start-up  expenses. 
This  exhibit  must  disclose  in  detail  the 
projected  cost  of  construction  and  other 
initial  expenses  of  the  proposed  sy.stem, 
and  how  the  applicant  intends  to  meet 
these  expenses  and  the  costs  of 
operation  for  the  first  year. 

(x)  Exhibit  X — interconnexion 
arrangements.  This  exhibit  is  required 
for  applicants  that  provide  public 
landline  message  telephone  service  in 
any  portion  of  the  proposed  CGSA.  This 
exhibit  must  describe  exactly  how  the 
proposed  system  would  interconnect 
with  the  landline  network.  The 
description  must  be  of  sufficient  detail 
lo  enable  a  competitor  to  connect  with 


the  landline  system  in  exactly  the  same 
manner,  if  the  competitor  so  chooses. 

(b)  Existing  systems.  Applications  for 
changes  to  existing  systems  need  only 
contain  the  form  required  by  paragraph 
(a)(4)  of  this  section  and  the  exhibits 
required  by  paragraphs  (a)(5)(i)  through 
(iii)  of  this  section. 

§22.955    Canadian  condition. 

Pursuant  to  an  agreement  between  the 
FCC  and  the  Department  of 
Communications  in  Canada, 
authorizations  for  cellular  systems 
within  72  kilometers  (45  miles)  of  the 
U.S.-Canadian  border  must  have  the 
following  condition  attached: 

This  authorization  is  subject  to  the 
condition  that,  in  the  event  that  cellular 
systems  using  the  same  channel  block  as 
granted  herein  are  authorized  in  adjacent 
territory  in  Canada,  coordination  of  any  of 
your  transmitter  installations  which  are 
within  72  kilometers  (45  miles)  of  the  U.S.- 
Canadian border  shall  be  required  to 
eliminate  any  harmful  interference  that  might 
otherwise  exist  and  to  insure  continuance  of 
equal  access  to  the  channel  block  by  both 
countries. 

§22.957    Mexican  condition. 

Pursuant  to  an  agreement  between  the 
United  States  and  Mexico,  FCC 
authorizations  for  cellular  systems 
within  72  kilometers  (45  miles)  of  the 
United  States-Mexican  border  must 
have  the  following  condition  attached: 

This  authorization  is  subject  to  the 
condition  that,  in  the  event  cellular  systems 
using  the  same  frequencies  granted  herein  are 
authorized  in  adjacent  territory  in  Mexico, 
coordination  of  your  transmitter  installations 
which  are  within  72  kilometers  (45  miles)  of 
the  United  States-Mexico  Iwrder  shall  be 
required  to  eliminate  any  harmful 
interference  that  might  otherwise  exist  aud  to 
ensure  continuance  of  equal  access  to  the 
frequencies  by  both  countries.  The  operator 
of  this  system  shall  not  contract  with 
customers  in  Mexico,  and  further,  users  of 
the  system  must  be  advised  that  operation  of 
a  mobile  unit  in  Mexico  is  not  permitted  at 
this  time  without  the  express  ftermission  of 
the  Mexican  government.  The  above 
conditions  are  subject  to  modification 
pending  further  notice  from  the  FCC. 

§  22.959    Rules  governing  processing  of 
applications  for  Initial  systems. 

Pending  applications  for  authority  to 
operate  the  first  cellular  system  on  a 
channel  block  in  an  MSA  or  RSA  market 
continue  to  be  processed  under  the  rules 
governing  the  processing  of  such 
applications  that  were  in  effect  when 
those  applications  were  filed,  unless  the 
Commission  determines  otherwise  in  a 
particular  case. 


Subpart  I — Offshore  Radiotelephone 
Service 

§22.1001    Scope. 

The  rules  in  this  subpart  govern  the 
licensing  and  operation  of  offshore 
radiotelephone  stations.  The  licensing 
and  operation  of  these  stations  and 
systems  is  also  subject  to  rules 
elsewhere  in  this  part  that  apply 
generally  to  the  public  mobile  services. 
However,  in  case  of  conflict,  the  rules  in 
this  subpart  govern. 

§22.1003    Eligibility. 

Offshore  central  station  licenses  may 
be  licensed  to  communications  common 
carriers.  Offshore  subscriber  stations 
may  be  licensed  to  common  carriers  or 
users  of  the  service. 

§  22.1 005    Priority  of  service. 

Facilities  in  the  Offshore 
Radiotelephone  Service  are  intended 
primarily  for  rendition  of  public 
message  service  between  offshore 
subscriber  and  central  stations. 
However,  they  may  also  be  used  to 
render  private  leased  line 
communication  service,  provided  that 
such  usage  does  not  reduce  or  impair 
the  extent  or  quality  of  communication 
service  which  would  be  available,  in  the 
absence  of  private  leased  line  service,  to 
the  general  public  receiving  or 
subsequently  requesting  public  message 
service  from  an  offshore  central  station. 

§  22.1007    Channels  for  offshore 
radiotelephone  systems. 

The  channels  listed  in  this  section  are 
allocated  for  paired  assignment  to 
transmitters  located  in  the  specified 
geographical  zones  that  provide  offshore 
radiotelephone  service.  All  channels 
have  a  bandwidth  of  20  kyz  and  are 
designated  by  their  center  frequencies  in 
MegaHertz. 

(a)  Zone  A — Southern  Louisiana.  The 
geographical  area  in  Zone  A  is  bounded 
as  follows: 

From  longitude  VV.87''45'  on  the  East  to 
longitude  W.94°00'  on  the  West  and  from  the 
4.8  kilometer  (3  mile)  limit  along  the  Gulf  of 
Mexico  shoreline  on  the  North  to  the  limit  of 
the  Outer  Continental  Shelf  on  the  South. 

(1)  These  channels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporary 
fixed,  surface  and/or  airborne  mobile)  as 
indicated,  for  voice-grade  general 
communications: 


Central 

Sulwcnber 

488.025 

491.025 

488.050 

491.050 

488.075 

491.075 

488.100 

491.100 

488.125 

491.125 
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h ] 

Central 

Subscriber 

488.150 

491.150 

488.175 

491.175 

488.200 

491.200 

438.225 

491.225 

488.250 

491.250 

438.275 

491.275 

488.300 

491.300 

488.325 

491.325 

488.360 

491.350 

488.375 

491.375 

488.400 

491 .400 

(2)  These  channels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporary 
fixed,  surface  and/or  airborne  mobile)  as 
indicated,  for  voice-grade  general 
t ominunications  and  private  line 
scifvice: 


Central 


488.425 
488.450 
483.475 
483.5C0 
48P.525 
488.550 
488.575 
488.600 
488.625 
488.660 
488.675 
488.700 


Subscriber 


491.425 
491.450 
491.475 
491.500 
491.525 
491.550 
491.575 
491.600 
491.625 
491.650 
491.675 
491.700 


(.i)  These  chajinels  may  be  assigned 
for  use  by  relay  stations  in  systems 
where  it  would  be  impractical  to 
provide  offshore  radiotelephone  service 
without  the  use  of  relav  stations. 


Central 

Subscriber 

488.725 
488.750 
488.775 

488.800 

491.725 
491.750 
491.775 
491.800 

(4)  These  channels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporary 
fixed,  surface  and/or  airborne  mobile)  as 
indicated,  for  emergency 
communications  invoking  protection  of 
life  and  property. 


Central 

Subscritjer 

483325 
488.350 
488.875 
438-900 

491.825 
491.850 
491.875 
491.900 

(5)  The.se  channels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporarv^ 
fixed,  siu-face  and/or  airborne  mobile)  as 
indicated,  for  emergency  auto  alafin  and 
voice  traasralssion  pertaining  to 
I'uiefgency  conditions  only. 


Central 

Subscritjer 

488.950 

491.950 

(6)  These  channels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporary 
fixed,  surface  and/or  airborne  mobile)  as 
indicated,  for  emergency  shut-off  remote 
control  telemetry,  environmental  data 
acquisition  and  disseminations,  or 
facsimile  transmissions. 


Central 


489.000 
489.025 
489.050 
489.075 
489.100 
489.125 
489.150 
489.175 
489.200 
489.225 
489.250 
489.275 
489.300 
489.325 
489.350 
489.375 


Subscriber 


492.000 
492.025 
492.050 
492.075 
492.100 
492.125 
492.150 
492.175 
492.200 
492.225 
492.250 
492.275 
492.300 
492.325 
492.350 
492.375 


(7)  These  channels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporarv 
fixed,  surface  and/or  airborne  mobile)  as 
indicated,  for  private  line  service: 


Central 

Subscriber 

489.400 

492.400 

489.425 

492.425 

489.450 

492.450 

489.475 

492.475 

489.500 

492.500 

489.525 

492.525 

489.550 

492.550 

489.575 

492.575 

489.600 

492.600 

489.625 

492.625 

489.650 

492.650 

489.675 

492.675 

489.700 

492.700 

489.725 

492.725 

489.750 

492.750 

489.775 

492.775 

489.800 

492.300 

489.825 

492.825 

489.850 

492.850 

489.875 

492.875 

489.900 

492.900 

489.925  <■ 

492.925 

489.950 

492.950 

489.975 

492.975 

490.000 

493.000 

(8)  Interstitial  channels.  Interstitial 
channels  are  those  with  center 
frequencies  offset  by  ±12.5  kHz  from  the 
listed  i:enter  frequencies.  The  FCC  may 
assign  interstitial  channels  to  offshore 
stations  in  Zone  A  subject  to  the 
following  conditions: 


(i)  Offshore  stations  transmitting  on 
interstitial  channels  must  be  located 
east  of  \V.92°  longitude. 

(ii)  Operations  on  interstitial  channels 
are  considered  to  be  secondary  to 
operations  on  cliannels  with  the  listed 
center  frequencies. 

(iii)  Off.sliore  stations  operating  on 
interstitial  channels  must  be  u.sed  only 
for  voice  grade  general  communications 
or  lo  provide  for  private  line  service. 

Note  to  paragraph  (a)  of «?  22.1007;  These- 
channels  are  amtaiiied  in  UHF  TV  Channd 
17. 

(b)  Zone  B — Southern  Lriuisiana — 
Texas.  (1)  The  geographical  anta  in  Zone 
B  is  bounded  as  follows: 

From  longitude  W.87''45'  on  the  Ea^t  to 
longitude  VV.95°00'  on  the  West  and  from  the 
4.8  kilometer  (3  raile)  limit  along  the  Gulf  of 
Me.vico  shoreline  on  the  North  to  the  limit  of 
the  Outer  Conti.-.ental  Shelf  on  the  South. 

(2)  These  channels  may  be  assigned 
for  use  by  offshore  central  (ba.se/fixed) 
or  subscriber  stations  (fixed,  temporarj- 
fixed,  surface  and/or  airborne  mohilc)'as 
indicated,  for  voice-grade  general 
communications  and  private  line 
service: 


Central 


Subscritjer 


485.025 

482.025 

485.050 

482.050 

485.075 

482.075 

485.100 

482.100 

485.125 

482.125 

485.150 

482.150 

485.175 

482.175 

485200 

482.200 

485225 

482.225 

485.250 

482.250 

485.275 

482275 

485.300 

482.300 

485.325 

482.325 

:  485.350 

482.350 

485.375 

482.375 

485.400 

482.400 

485.425 

482.425 

485.450 

482.450 

485.475 

482475 

4«5.500 

482.500 

1  485.525 

482.525 

i  485.550 

482.550 

:  485.575 

482.575 

1  485.600 

482.600 

1  486.625 

482.625 

;  485.650 

482.650 

485.675 

482675 

485.700 

482.700 

i  485.725 

482.725 

485.750 

482.750 

485.775 

482.775 

485.800 

482.800 

485.825 

482.825 

485.850 

482.850 

485.875 

482.875 

485.900 

482.900 

485.925 

482.925 

485.950 

482.950 

485:975 

482.975 

486.000 

483.000 
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Central 

Subscriber 

486.025 

483.025 

486.050 

483.050 

486.075 

483.075 

486.100 

483.100 

486.125 

483.125 

485.150 

483.150 

486.175 

483.175 

486.200 

483.200 

486225 

483.225 

486.250 

483.250 

486.275 

483.275 

486.300 

483.300 

486.325 

483.325 

486.350 

483.350 

486.375 

483.375 

486.400 

483.400 

486.425 

483.425 

486.450 

483.450 

486.475 

483.475 

486.500 

483.500 

486.525 

483.525 

484.550 

483.550 

486.575 

483.575 

486.600 

483.600 

486.625 

483.625 

486.650 

483.650 

486.675 

483.675 

486.700 

483.700 

486.725 

483.725 

486.750 

483.750 

486.775 

483.775 

486.800 

483.800 

486.825 

483.825 

486.850 

483.850 

486.875 

433.875 

486.900 

483.900 

486.925 

483.925 

486.950  • 

483.950 

486.975 

483.975 

487.050 

480.050 

Note  to  paragraph  (b)  of  §  22.1007:  These 
channels  are  contained  in  UHF  TV  Channel 
16. 

(c)  Zone  C — Southern  Texas.  The 
geographical  area  in  Zone  C  is  bounded 
as  follows: 

Longitude  VV.94°00'  on  the  East,  the  4.8 
kilometer  (3  mile)  limit  on  the  North  and 
West,  a  282  kilometer  (175  mile)  radius  from 
the  reference  point  at  Linares,  N.L.,  Mexico 
on  the  Southwest,  latitude  N.26''00'  on  the 
South,  and  the  limits  of  the  outer  continent^ 
shelf  on  the  Southeast. 

(1)  These  channels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporary 
fixed,  surface  and/or  airborne  mobile)  as 
indicated,  for  emergency  auto  alarm  and 
voice  transmission  pertaining  to 
emergency  conditions  only. 


Central 

Subscriber 

476.950 

479  950 

(2)  These  chaimels  may  be  assigned 
for  use  by  offshore  central  (base/fixed) 
or  subscriber  stations  (fixed,  temporary 
fixed,  surface  and/or  airborne  mobile)  as 
indicated,  for  voice-grado  general 


communications  and  private  line 
service: 


476.025 
476.050 
476.075 
476.100 
476.125 
476.150 
476.175 
476.200 
476.225 
476.250 
476.275 
476.300 
476.325 
476.350 
476.375 
476.400 
476.425 
476.450 
476.475 
476.500 
476.525 
476.550 
476.575 
476.600 
476.625 
476.650 
476,675 
476.700 
476.725 
476.750 
476.775 
476.800 
476.825 
476.850 
476.875 
476.900 
477.000 
477.025 
477.075 
477.100 
477.125 
477.150 
477.175 
477.200 
477.225 
477.250 
477.275 
477.300 
477.325 
477.350 
477.375 
477.400 
477.425 
477.450 
477.475 
477.500 
477.525 
477.550 
477.575 
477.600 
477.625 
477.650 
477.675 
477.700 
477.725 
477.750 
477.775 
477.800 
477.825 
477.850 
477. H75 
477.900 
477.925 


479.025 
479.050 
479.075 
479.100 
479.125 
479.150 
479.175 
479.200 
479.225 
479.250 
479.275 
479.300 
479.325 
479.350 
479.375 
479.400 
479.425 
479.450 
479.475 
479.500 
479.525 
479.550 
479.575 
479.600 
479.625 
479.650 
479.675 
479.700 
479.725 
479.750 
479.775 
479.800 
479.825 
479.850 
479.875 
479.900 
480.000 
480.025 
480.075 
480.100 
480.125 
480.150 
480.175 
480.200 
480.225 
480.250 
480.275 
480.300 
480.325 
480.350 
480.375 
480.400 
480.425 
480.450 
480.475 
480.500 
480.525 
480.550 
480.575 
480.600 
480.625 
480.650 
480.675 
480.700 
480.725 
480.750 
480.775 
480.800 
480.825 
480.850 
480.875 
480.900 
480.925 


477.950 
477.975 


480.950 
480.975 
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§  22. 1 009    Transmitter  locations. 

The  rules  in  this  section  establish 
limitations  on  the  locations  frtMn  which 
stations  in  the  Offshore  Radiotelephone 
Service  may  transmit. 

(a)  All  stations.  Offshore  stations  must 
not  transmit  from  locations  outside  the 
boundaries  of  the  appropriate  zones 
specified  in  §22.1007.  Offshore  stations 
must  not  transmit  from  locations  within 
241  kilometers  (150  miles)  of  any  full- 
service  television  station  that  transmits 
on  the  TV  channel  containing  the 
channel  on  which  the  offshore  station 
transmits. 

(b)  Airborne  subscriber  stations. 
Airborne  subscriber  stations  must  not 
transmit  from  altitudes  exceeding  305 
meters  (1000  feet)  above  mean  sea  level. 
Airborne  mobile  stations  in  Zone  A 
must  not  transmit  from  locations  within 
129  kilometers  (80  miles)  of  Lake 
Charles,  Louisiana.  Airborne  mobile 
stations  in  Zone  B  must  not  transmit 
from  locations  within  129  kilometers 
(80  miles)  of  Lafayette,  Louisiana. 
Airborne  mobile  stations  in  Zone  C 
must  not  transmit  from  locations  within 
129  kilometers  (80  miles)  of  Corpus 
Christi  or  locations  within  129 
kilometers  (80  miles)  of  Houston,  Texas. 

§  22.101 1    Antenna  height  limitations. 

The  antenna  height  of  offshore 
stations  must  not  exceed  61  meters  (200 
feet)  above  mean  sea  level.  The  antenna 
height  of  offshore  surface  mobile 
stations  must  not  exceed  10  meters  (30 
feet)  above  the  waterline. 

§  22. 1 01 3    Effective  radiated  power 
limitations. 

The  effective  radiated  power  (ERP)  of 
transmitters  in  the  Offshore 
Radiotelephone  Service  must  not  exceed 
the  limits  in  this  section. 

(a)  Maximum  power.  The  ERP  of 
tran-smitters  in  this  service  must  not 
exceed  1000  Watts  under  any 
circumstances. 

(b)  Mobile  transmitters.  The  ERP  of 
mobile  transmitters  must  not  exceed  100 
Watts.  The  ERP  of  mobile  transmitters, 
when  located  within  32  kilometers  (20 
miles)  of  the  4.8  kilometer  (3  mile)  limit, 
must  not  exceed  25  Watts.  The  ERP  of 
airborne  mobile  stations  must  not 
exceed  1  Watt. 

(c)  Protection  for  TV  Reception.  The 
ERP  limitations  in  this  paragraph  are 
intended  to  reduce  the  likelihood  that 
interference  to  television  reception  from 
offshore  radiotelephone  operations  will 
occur. 

(1)  Co-channel  protection.  The  ERP  of 
offshore  stations  must  not  exceed  the 
limits  in  Table  I-l  of  this  section.  The 


limits  depend  upon  the  height  above 
mean  sea  level  of  the  offshore 
transmitting  antenna  and  the  distance 
between  the  anteima  location  of  the 
offshore^ransmitter  and  the  antenna 
location  of  the  main  transmitter  of  the 
nearest  full-ser\  ice  television  station 
that  transmits  on  the  TV  channel 
containing  the  channel  on  which  the 
offshore  station  transmits. 

(2)  Adjacent  channel  protection.  The 
ERP  of  offshore  stations  located  within 
128.8  kilometers  (30  miles)  of  the  main 
transmitter  antenna  of  a  full  service  TV 
station  that  transmits  on  a  TV  channel 
adjacent  to  the  TV  channel  which 
(Mntains  the  channel  on  which  the 
offshore  station  transmits  must  not 
exceed  the  limits  in  the  Table  1-2  of 
§  22.1015.  The  limits  depend  upon  the 
height  above  mean  sea  level  of  the 
ofTshore  transmitting  antenna  and  the 
di.stance  between  the  location  of  the 
offshore  transmitter  and  the  4.8 
kilometer  (3  mile)  limit.  ^ 

Table  1-1.— Maximum  ERP  (Watts) 


Table  1-2.— Maximum  ERP  (Watts) 


Distance 


338  km 
330  km 
322  km 
314  km 
306  km 
298  km 
290  km 
282  km 
274  km 
266  km 
258  km 
249  km 
241  km 


(210  mi) 
(205  mi) 
(200  ml) 
(195  mi) 
(190  mi) 
(185  mi) 
(180  mi) 
(175  mi) 
(170  mi) 
(165  mi) 
(160  ml) 
(155  mi) 
(150  mi) 


30  me- 
ters 
(100 
feet) 


1000 

1000 

800 

590 

450 

320 

250 

180 

175 

95 

65 

50 

35 


45  me- 
ters 
(150 
feet) 


1000 

900 

710 

520 

400 

280 

210 

150 

110 

80 

55 

40 

30 


61  me- 
ters 
(200 
feet) 


1000 

800 

630 

450 

330 

240 

175 

130 

100 

70 

50 

35 

25 


§  22. 1 01 5    Repeater  operation. 

Offshore  central  stations  may  be  used 
a$  repeater  stations  provided  that  the 
lit»nsee  is  able  to  maintain  control  of 
the  station,  and  in  particular,  to  turn  the 
transmitter  off,  regardless  of  whether 
associated  subscriber  stations  are 
trar.smitting  at  the  time.    » 


Distance  from  ttie  4.8  km 
(3  mi)  limit 


6.4  km  (4  ml)  .... 
8.0  km  (5  ml)  .... 
9.7  km  (6  ml)  .... 
1 1 .3  km  (7  mi)  .. 
12.9  km  (8  mi)  .. 
14.5  km  (9  mi)  . 
16.1  km  (10  mi) 
17.7  km  (11  mi) 

19.3  km  (12  mi) 
20.9  km  (13  mi) 

22.5  km  (14  mi) 

24.1  km  (15  mi) 

25.7  km  (16  mi) 

27.4  km  (17  ml) 
29.0  km  (18  ml) 

30.6  km  (19  mi) 

32.2  km  (20  mi) 

33.8  km  (21  mi) 


§  22.1025    Permissible  communications. 

Offshore  central  stations  must 
communicate  only  with  subscriber 
stations  (fixed,  temporary-fixed,  mobile 
and  airborne).  Offshore  subscriber 
stations  must  normally  communicate 
only  with  and  through  offshore  central 
stations.  Stations  in  the  Offshore 
Radiotelephone  Service  may 
communicate  through  relay  stations 
authorized  in  this  service. 

§  22.1031    Temporary  fixed  stations. 

The  FCC  may,  upon  proper 
application  therefor,  authorize  the 
construction  and  operation  of  temporary 
fixed  stations  in  the  Offshore 
Radiotelephone  service  to  be  used  only 
when  the  service  of  permanent  fixed 
stations  is  disrupted  by  storms  or 
emergencies  or  is  otherwise  unavailable. 

(a)  Six  month  limitation.  If  it  is 
necessary  for  a  temporary  fixed  station 
to  remain  at  the  same  location  for  more 
than  six  months,  the  licensee  of  that 
.station  must  apply  for  authorization  to 
operate  the  station  at  the  specific 
location  at  least  30  days  before  the  end 
of  the  six  month  period. 

(b)  International  communications. 
Communications  between  the  United 
States  and  Mexico  must  not  be  carried 
using  a  temporary  fixed  station  without 
prior  authorization  from  the  FCC. 
Licensees  desiring  to  carry*  such 


communications  should  apply 
sufficiently  in  advance  to  allow  for  the 
time  necessary  to  coordinate  with 
Canada  or  Mexico. 

§22.1035    Construction  period. 

The  construction  period  (see  §  22.142) 
for  offshore  stations  is  18  months. 

§  22.1037    Application  requirenoents  for 
offshore  stations. 

Applications  for  new  Offshore 
Radiotelephone  Service  stations  must 
contain  an  exhibit  showing  that: 

(a)  The  applicant  has  notified  all 
licen.sees  of  offshore  stations  located 
within  321.8  kilometers  (200  miles)  of 
the  proposed  offshore  station,  by 
providing  the  following  data,  at  least  30 
days  before  filing  the  application: 

(1)  The  name,  business  address, 
channel  coordinator,  and  telephone 
number  of  the  applicant; 

(2)  The  location  and  geographical 
coordinates  of  the  proposed  station; 

(3)  The  channel  and  type  of  emission: 

(4)  The  height  and  type  of  antenna; 

(5)  The  bearing  of  the  main  lobe  of  the 
antenna;  and, 

(6)  The  effective  radiated  power. 

(b)  The  proposed  station  will  not 
interfere  with  the  primary-  ORS  channels 
by  compliance  with  the  following 
separations: 

(1)  Co-channel  to  a  distance  of  241.4 
kilometers  (150  miles). 

(2)  If  interstitial  channels  are  used, 
adjacent  channels  (±12.5  kHz)  to  a 
distance  of  80.5  kilometers  (50  miles). 

(3)  Third  order  intermodulation 
channels  (±12.5  kHz)  to  a  distance  of 
32.2  kilometers  (20  miles). 

(4)  If  the  proposed  transmitting 
antenna  site  is  located  west  of  longitude 
W.93°40',  and  within  32.2  kilometers 
(20  miles)  of  the  shoreline,  and 
proposed  use  of  the  channels  listed  in 

§  22.1007(b),  no  third-order 
intermodulation  interference  would  be 
caused  to  any  base  or  mobile  station 
using  the  channels  between  488  and  494 
MHz. 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  75  and  76 

RIN  1880-AA50 

Direct  Grant  Progranfis  and  State- 
Administered  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Department's  regulations  on  direct  grant 
programs  and  State-administered 
programs  to  clarify  the  requirements 
and  procedures  for  establishing  and 
applying  indirect  cost  rates  under 
programs  administered  by  the 
Department. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  December  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Ril*?y,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Room  3636.  ROB-3,  Washington,  D.C. 
20202^700.  Telephone:  (202)  708- 
7640.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  hiformation 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
January  14.  1994.  the  Secretary 
published  in  the  Federal  Register  (59 
FR  2480)  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  to  revise 
certain  sections  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  on  indirect  cost 
rates.  These  proposed  revisions  were 
intended  to  improve  the  administration 
of  discretionary  grants  and  to  clarify  for 
grantees  the  procedures  and 
requirements  of  the  Department. 

The  proposed  regulations  addressed  a 
number  of  problems  in  this  area  of 
grants  administration,  including  the 
computation  and  use  of  restricted 
indirect  cost  rates  in  programs  with  a 
statutory  supplement-not-supplant 
requirement,  the  definition  of  a  training 
grant,  and  the  use  of  indirect  costs  as 
matching  or  cost-sharing. 

Significant  differences  between  the 
NPRM  and  this  final  regulation  include 
changes  to  §§  75.561  and  76.561  to 
allow  State  educational  agencies  to 
approve  multi-year  indirect  cost  rates 
for  local  educational  agencies,  the 
deletion  of  research  training  programs 
from  the  definition  of  a  training  grant  in 
§  75.562,  and  the  inclusion  of  a 
definition  of  "modified  total  direct  cost 
base,"  also  in  §  75.562. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  21  parties 


submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  resulting  changes 
in  the  regulations  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Section  75.560    General  Indirect  Cost 
Rates;  Exceptions 

Since  the  Department  recently 
adopted  the  revised  OMB  Circular  A- 
110  as  34  CFR  Part  74.  references  in  this 
section  have  been  revised  to  be 
consistent  with  the  new  Part  74. 

Comments:  Several  parties 
commented  on  the  requirement  that  a 
recipient  have  a  current  indirect  cost 
rate  agreement  to  charge  indirect  costs 
to  a  grant,  asking  what  should  happen 
if  a  recipient  has  submitted  an  indirect 
cost  proposal  but  has  not  received 
approval  from  the  Department.  One 
suggested  that  the  Department  should 
assign  an  indirect  cost  rate  based  on  the 
applicant's  last  approved  rate  and 
another  thought  the  apphcant  should  be 
allowed  to  use  its  proposed  rate. 

Discussion:  The  Department  now 
allows  six  months  to  review  a  rate 
proposal  and  negotiate  a  new  rate, 
which  is  generally  adequate  time  to 
complete  the  process.  If  for  some  reason 
a  rate  has  not  been  approved  on  time, 
the  use  of  a  temporary  ra'e  would  be 
considered  by  the  Department.  Since 
other  changes  to  these  regulations  give 
the  Department  authority  to  establish 
temporary  rates,  no  additional  changes 
concerning  temporary  rates  are 
necessary. 

Changes:  None. 

Comments:  Another  commenter  asked 
about  the  effect  of  the  proposed 
regulations  on  contractors  under  a  grant 
and  whether  this  section  requires 
contractors  to  obtain  a  rate,  including  a 
temporary  rate  if  necessary,  from  the 
Department. 

Discussion:  Many  contractors  already 
have  a  negotiated  indirect  cost  rate 
because  they  are  direct  recipients  of 
Federal  funds.  Under  current 
procedures  State  and  local  governments 
are  expected  to  assign  an  indirect  cost 
rate  to  a  contractor  or  other  lower  tier 
organization  that  does  not  already  have 
one.  Thus  State  educational  agencies 
assign  rates  to  their  local  educational 
agencies  (see  §  75.561).  These 
regulations  do  nothing  to  change  these 
practices  and  contractors  or  other  lower 
lier  organizations  are  not  expected  to 
negotiate  a  rate  with  the  Department. 

Changes:  None. 


Section  75.561     Approval  of  indirect 
cost  rates. 

Comments:  Several  commenters  were 
confused  by  the  statement  in  §  75.561(c) 
that  the  Secretary  approves  indirect  cost 
rate  agreements,  an  apparent  conflict 
with  the  practice  of  the  cognizant 
agency  negotiating  a  rate  with  an 
applicant. 

Discussion:  The  Secretary  does 
negotiate  indirect  cost  rates  with 
applicants,  but  only  when  the 
Department  is  the  cognizant  agency.  A 
change  has  been  made  to  clarify  this 
paragraph. 

Changes:  Section  75.561(a)  has  been 
revised  to  make  it  clear  that  the 
Secretary  approves  indirect  cost  rates 
for  apphcants  when  the  Department  is 
the*  cognizant  agency. 

Comments:  One  commenter  suggested 
that  State  educational  agencies  have  the 
same  flexibility  to  approve  multi-year 
indirect  cost  ratesi^s  the  proposed 
revision  to  §  75.561  would  give  the 
Secretary.  The  commenter  observed  that 
it  would  be  more  cost-effective, 
particularly  for  small  local  educational 
agencies,  to  have  rates  in  effect  for  more 
than  one  year. 

Discussion:  The  Secretary  agrees  with 
this  comment  and  has  made  a  change. 

Changes:  Section  75.561(b)  has  been 
revised  to  allow  State  educational 
agencies  to  approve  indirect  cost  rates — 
for  local  educational  agencies — ^that  aft 
in  effect  for  more  than  one  year. 

Section  75.562    Indirect  cost  rates  for 
educational  training  projects. 

Comments:  A  commenter  objected  to 
the  inclusion  of  research  training 
programs  in  the  proposed  definition  of 
an  educational  training  grant,  observing 
that  OMB  Circular  A-21  specifies  that 
research  training  is  part  of  an 
institution's  sponsored  research 
activities. 

Discussion:  OMB  Circular  A-21,  in 
Section  B,  Definition  of  Terms,  states 
that  the  term  "sponsored  research" 
includes  "activities  involving  the 
training  of  individuals  in  research 
techniques  (commonly  called  research 
training)  *  *  *."  In  order  to  be 
consistent  with  this  circular,  the 
Secretary  has  made  a  change  in  the 
definition  of  an  educational  training 
grant. 

Changes:  The  phrase  "including 
special  research  training  programs"  has 
been  deleted  from  the  definition  of  an 
educational  training  grant  in  §  75.562(a). 

Comments:  A  few  commenters 
thought  that  the  definition  of  a  training 
grant  was  ambiguous  and  too  broad. 
One  suggested  that  it  be  limited  to 
grants  that  were  designated  as  traininj^ 
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grants  by  statute  or  where  the  grant 
includes  such  costs  as  tuition  and  fees 
(so-called  "flow-through"  funds)  that 
are  used  by  the  recipient  to  cover  a 
portion  of  its  indirect  costs.  Another 
asked  if  the  Secretary  would  be  using 
this  definition  in  determining  which 
grants  are  training  ^ants,  as  stated  in 
§  75.562(b). 

Discussion:  The  fact  that  the  proposed 
definition  of  a  training  grant  is  broad 
and  comprehensive  is  a  reflection  of  the 
great  variety  of  grants  administered  by 
the  Department  that  are  training  grants. 
The  definition  suggested  by  the 
commenter  would  overly  limit  the 
designation  of  training  grants  and 
exclude  certain  programs  that  clearly 
are  primarily  for  the  provision  of 
training.  The  intent  of  the  definition  is 
to  provide  the  public  v^rith  the  criteria 
used  by  the  Secretary  in  determining 
what  is  a  training  grant  and  a  change 
has  been  made  to  make  this  clear. 

Changes:  Section  75.562(b)  has  been 
revised  to  indicate  that  the  Secretary 
does  use  the  definition  of  a  training 
grant  in  paragraph  (a)  in  determining 
which  grants  are  educational  training 
grants. 

Comments:  Several  commenters 
objected  to  the  Department's  use  of  the 
eight  percent  limit  on  training  grants 
and  thought  the  rate  negotiated  by  the 
recipient  with  its  cognizant  agency 
should  be  employed  instead. 

Discussion:  Since  its  inception,  the 
Department  has  consistently  maintained 
the  necessity  of  fimiting  the  indirect 
cost  rate  on  training  grants.  This  policy 
was  originally  established  when  the 
Department  was  a  component  of  the 
Department  of  Health,  Education,  and 
Welfare,  now  the  Department  of  Health 
and  Human  Services  (HHS).  This  poficy 
is  still  in  effect  at  HHS  and  is  intended 
in  part  to  maximize  the  number  of 
projects  funded  under  these  programs. 
In  addition,  a  number  of  training 
projects  contain  significant  amounts  of 
flow-through  funds  and  therefore  do  not 
carry  the  same  burden  of  overhead  or 
administrative  costs  as  do  other 
projects.  The  Secretary  does  not  agree 
that  the  recipients  of  training  grants 
should  be  reimbursed  at  their  full 
negotiated  rates  and  no  change  in  this 
section  has  been  made. 

Changes:  None. 

Comments:  Nine  comments  were 
received  on  the  proposed  revision  to 
§  75.562(c)  that  would  require  the 
training  rate  of  eight  percent  to  be 
appUed  to  a  modified  total  direct  cost 
base,  instead  of  using  a  base  of  total 
direct  costs  as  in  the  current  regulation. 
Commenters  opposed  this  change  on 
grounds  that  it  would  further  reduce  a 
grantee's  ability  to  recover  legitimate 


indirect  costs  under  training  grants  and 
reduce  the  number  of  organizations  that 
could  afford  to  apply  for  those  grants. 
Several  commenters  also  asked  for  a 
definition  of  "modified  total  direct  cost 
base." 

Discussion:  There  is  general 
agreement  in  the  grants  community  that 
indirect  costs  should  not  be  charged  to 
activities  that  do  not  have  significant 
administrative  costs  associated  with 
them,  such  as  "flow-through  funds" 
(e.g.,  tuition,  fees,  and  stipends).  The 
Secretary  proposed  to  revise  these 
regulations  to  be  consistent  with  this 
principle  and  to  clarify  for  all  interested 
parties  what  base  should  be  used  in 
computing  indirect  costs  under  a 
training  grant.  Though  this  change  will 
reduce  the  indirect  costs  charged  to  the 
Department's  grants  for  some  recipients, 
the  Secretary  does  not  agree  that  the 
indirect  cost  base  for  training  grants 
should  include  activities  or  costs  that  do 
not  generate  significant  administrative 
expenses.  However,  the  Secretary  has 
made  a  change  to  clarify  the  term 
"modified  total  direct  cost  base." 

Changes:  Section  75.562(c)  has  been 
revised  to  include  a  definition  of 
"modified  total  direct  cost  base."  It  has 
also  been  reworded  to  make  it  clearer 
that  the  paragraph  is  referring  to  the 
lesser  amount  of  funds,  not  the  lesser 
rate. 

Comments:  One  commenter  stated 
that  the  eight  percent  limitation  shoidd 
not  apply  to  contractors  under  training 
grants,  as  required  by  §  75.562(c)(1). 
since  not  all  contractors  are  in  a 
position  to  absorb  the  costs  not  covered 
by  the  limited  rate. 

Discussion:  If  the  contractor  is  not 
conducting  training  activities,  the  eight 
percent  limitation  would  not  apply  and 
the  contractor  could  use  its  negotiated 
rate.  However,  a  contractor  that  is 
conducting  training  under  a  training 
grant  would  still  be  subject  to  the 
hmitation  of  eight  percent.  No  change 
hds  been  made  in  this  paragraph. 

Changes:  None. 

Comments:  Thirteen  commenters 
objected  to  the  requirement  in 
§  75.562(c)(3)  that  indirect  costs  in 
excess  of  the  eight  percent  Umitation 
may  not  be  used  to  satisfy  cost-sharing 
or  matching  requirements.  Many  cited 
the  new  provision  in  OMB  Circular  A- 
110  that  allows  the  use  of  unrecovered 
indirect  costs  for  this  purpose,  with  the 
approval  of  the  granting  agency. 
Commenters  were  concerned  that  this 
limitation  would  make  it  difficult  for 
many  competent  apphcants  to  quaUfy 
for  grants  that  require  cost-sharing  or 
matching. 

Discussion:  The  Department  has  a 
long-standing  practice  not  to  allow  the 


use  of  unrecovered  indirect  costs  under 
training  grants  as  matching  or  cost- 
sharing.  This  practice  was  required 
because  under  a  previous  version  of 
OMB  Circular  A-110  and  the 
Department's  implementing  regulations 
in  34  CFR  Part  74.  only  allowable  costs 
could  be  used  for  matching  or  cost- 
sharing  purposes.  Since  training  grants 
are  limited  to  an  eight  percent  indirect 
cost  rate,  all  indirect  costs  over  that 
limit  were  considered  unallowable  and 
thus  could  not  be  used  .s  matching  or 
cost-sharing.  The  practice  also  had  the 
result  of  maximizing  the  funds  that 
support  project  activities,  because  the 
use  of  unrecovered  indirect  costs  to 
meet  matching  or  cost-sharing 
requirements  would  reduce  the  amount 
of  direct  cost  funds  being  put  into  the 
project  by  the  recipient. 

The  Department  recently  revised  34 
CFR  Part  74  to  implement  revisions  to 
OMB  Qrcular  A-110.  The  circular  and 
Part  74  now  allow  institutions  of  higher 
education,  non-profit  organizations,  and 
hospitals  that  receive  funds  under 
Federal  programs  to  use  unrecovered 
indirect  costs  for  matching  or  cost- 
sharing,  but  only  with  the  approval  of 
the  awarding  agency.  In  light  of  this 
change  and  in  response  to  the  concerns 
expressed  by  commenters.  the  Secretary 
re-examined  this  practice  but  decided 
not  to  change  it  because  it  maximizes 
the  impact  of  the  limited  funds  available 
for  training  grant  programs. 

Changes:  None. 

Comments:  The  Department  received 
comments  suggesting  that  applicants  be 
notified  as  early  as  possible  in  the 
application  process  that  a  program  is 
subject  to  the  training  rate  or  to  the 
restricted  rate  based  on  a  statutory' 
supplement-not-supplant  requirement. 
Commenters  thought  this  information 
should  be  included  in  the  application 
packages  and  also  on  the  grant  award 
notices. 

Discussion:  Many  programs  already 
include  this  information  in  application 
packages  and  notices,  but,  in  an  effort  to 
assist  applicants  as  much  as  possible, 
the  Department  will  do  this  for  the  other 
programs  as  well.  The  issue  is 
somewhat  complicated  by  the  fact  that 
some,  but  not  all,  grants  awarded  under 
certain  programs  may  be  training  grants. 
In  this  case  the  Department  will  include 
in  the  apphcation  package  and  notice  a 
statement  that  some  grants  awarded 
under  the  program  could  be  training 
grants  subject  to  the  eight  percent 
limitation  on  indirect  costs,  depending 
upon  the  type  of  project  proposed.  The 
Department  is  already  taking  steps  to 
include  information  in  the  Catalog  of 
Federal  Domestic  Assistance  that 
identifies  those  programs  subject  to  the 
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restricted  rate  based  on  the  supplement- 
not-supplant  requirement.  As  for 
placing  the  information  on  the  award 
notices,  the  Department  is  currently 
redesigning  its  core  hnancial  systems, 
including  the  grants  management 
system,  and  this  information  will  be  on 
award  notices  produced  under  the  new 
system.  These  notification  issues  were 
not  addressed  in  the  proposed 
regulations  and  no  change  has  been 
made  to  include  them  in  the  Hnal 
regulations. 

Changes:  None. 

Comments:  A  few  conunenters 
thought  that  the  Department  should 
exclude  training  grants  and  their 
indirect  costs  from  the  process  used  by 
the  Department  to  establish  indirect  cost 
rates.  This  would  have  the  effect  of 
increasing  the  organization's  negotiated 
ra'.e  and  would  offset  somewhat  the  loss 
of  indirect  costs  under  the  training 
grants. 

Ehscussion:  This  issue  was  not 
included  in  the  proposed  regulations 
but  will  be  considered  by  the 
Department  during  its  periodic  reviews 
of  administrative  procedures. 

Changes:  None. 

Section  75.563    Restricted  Indirect  Cost 
Rate — Programs  Covered 

Comments:  One  commenter  said  that 
the  restricted  rates  applicable  to 
programs  with  the  supplement-not- 
supplant  requirement  should  not  be 
applied  to  universities  that  have  a 
negotiated  indirect  cost  rate.  They 
suggested  that  §§75.563  and  75.564(f) 
be  deleted. 

Discussion:  The  Department  applies  a 
restricted  rate  only  to  grants  made  under 
programs  that  have  a  statutory 
requirement  that  Federal  funds  be  used 
to  supplement,  not  supplant, 
institutional  funds.  If  a  recipient 
happens  to  be  an  institution  of  higher 
education,  the  restricted  rate  must  be 
applied — the  Department  has  no  choice 
on  the  matter  because  the  rate 
implements  a  statutory  limitation. 
However,  as  a  matter  of  practice,  the 
recipients  of  grants  under  these 
programs  are  predominately  State 
educational  agencies  or  local 
educational  agencies;  very  few 
institutions  of  higher  education  receive 
grants  under  restricted  rate  programs. 

Changes:  None. 

Section  75.564    Reimbursement  of 
Indirect  Costs 

Comments:  Several  commenlers 
thought  the  language  in  §  75.564(a)  was 
confusing  and  contradicts  §  75.564(b) 
and  §  75.560(d).  They  thought 
§  75.564(a)  should  be  revised  to  make  it 
clear  that  the  Department  accepts  the 


rate  negotiated  with  an  applicant's 
cognizant  agency. 

Discussion:  This  section  addresses  the 
issue  of  reimbursement  of  indirect  costs 
and  the  opening  paragraph  is  a  general 
statement  of  the  Department's  policies 
in  this  area.  As  stated  in  the  first 
sentence,  there  are  administrative  and 
statutory  restrictions  that  affect  the 
reimbursement  of  indirect  costs  under 
programs  administered  by  ED.  There  are 
also  situations,  though  infrequent,  when 
indirect  costs  are  not  reimbursed  due  to 
a  lack  of  funds.  This  usually  occurs 
when  a  grantee  is  seeking 
reimbursement  of  indirect  costs  because 
the  applicable  rate  was  adjusted 
upwards  during  or  after  the  performance 
of  the  grant.  The  Secretary  agrees  that 
the  second  sentence  in  this  section  is 
somewhat  confusing  and  has  made  a 
change. 

Changes:  The  second  sentence  in 
§  75.564(a),  "The  extent  to  which 
indirect  costs  are  reimbursed  is  a  rhatter 
for  determination  between  the  Secretary 
and  the  grantee,"  has  been  deleted  from 
the  final  regulation. 

Comments:  The  Department  received 
comments  that  construction  grants  and 
grants  in  support  of  conferences  should 
not  be  included  in  the  list  of  grants  in 
§  75.564(c)  for  which  indirect  costs  are 
unallowable.  The  commenters  think 
these  types  of  grants  do  carry 
considerable  administrative  costs  and 
ED  should  reimburse  recipients  for  their 
indirect  costs.  One  commenter 
suggested  that  the  language  concerning 
conferences  be  revised  to  apply  to  grants 
made  exclusively  to  support 
conferences. 

Discussion:  The  Department  does  not 
agree  that  construction  grants  carry  the 
same  administrative  costs  as  other  types 
of  grants.  Most  of  the  construction  work 
funded  by  those  grants  is  carried  out 
under  subcontracts,  a  practice  which 
results  in  recipients  incurring  relatively 
little  overhead  expense  in  comparison 
to  other  types  of  grants.  Also,  unlike 
other  products  of  grant-supported 
activities,  the  costs  of  a  building  can  be 
recovered  through  depreciation  or  use 
allowances.  Therefore  no  change  has 
been  made  concerning  construction 
grants,  but  the  language  on  grants  foi 
conferences  has  been  revised. 

Changes:  Section  75.564(c)(6)  has 
been  revised  to  apply  to  grants  made 
exclusively  to  support  conferences. 

Comments:  Several  commenters 
thought  §  75.564(e)  prohibits  the  use  of 
indirect  costs  to  satisfy  matching  or 
cost-sharing  requirements  and  so  should 
be  revised  or  deleted  as  inconsistent 
with  OMB  Circulars  A-21  and  A-110. 

Discussion:  The  OMB  circulars  that 
serve  as  cost  principles  or 


administrative  guidance  for  grant 
recipients  all  contain  the  requirement 
that  only  allowable  costs  may  be 
charged  to  a  Federal  grant  as  either 
direct  or  indirect  costs.  The  same 
principle  applies  to  funds  used  for 
matching  or  cost-sharing.  However,  the~ 
re-statement  of  this  principle  in  these 
regulations  has  caused  some  confusion, 
particularly  since  a  change  to  OMB 
Circular  A-110,  recently  adopted  by  the 
Department  as  34  CFR  Part  74,  gives 
granting  agencies  the  option  of 
approving  unrecovered  indirect  costs  to 
satisfy  matching  or  cost-sharing 
requirements.  The  Department  has 
therefore  decided  to  delete  the  proposed 
§  75.564(e)  from  the  final  regulations. 

As  discussed  elsewhere  in  this 
document,  the  Department  is  continuing 
its  practice  of  prohibiting  the  use  of 
unrecovered  indirect  costs  to  satisfy 
matching  or  cost-sharing  requirements 
under  training  and  restrided  rate  grants. 
For  grantees  subject  to  34  CFR  Part  74, 
the  Department  will  consider  on  a  case- 
by-case  basis  requests  to  use 
unrecovered  indirect  costs  as  matching 
or  cost-sharing  when  the  grant  in 
question  is  not  a  training  grant  or  a  grant 
subject  to  a  restricted  indirect  cost  rate. 

Changes:  The  proposed  §  75.564(e) 
has  been  deleted. 

Comments:  The  Department  received 
one  comment  that  §  75.564(f)  should  be 
deleted  and  each  member  of  a  group  of 
eligible  parties  be  allowed  to  apply  its 
own  indirect  cost  rate  to  its  portion  of 
the  grant  funds. 

Discussion:  It  has  been  the 
Department's  policy  on  certain  indirect 
cost  matters — for  example,  the  eight 
percent  training  rate — to  maximize  the 
Federal  funds  going  to  support  program 
activities.  If  the  official  recipient  of  the 
grant  applies  its  rate  to  the  full  award 
amount  and  each  member  of  the  group 
applies  its  full  rate  to  its  portion  of  the 
grant,  as  has  happened  in  such 
situations,  a  disproportionate  amount  of 
the  grant  is  spent  on  indirect  costs. 
Since  the  Department  wishes  to 
maximize  the  funds  supporting  the 
direct  costs  of  a  project,  it  is  limiting  the 
indirect  costs  for  grants  made  to  groups 
of  eligible  parties  to  the  rate  of  the 
official  grant  recipient,  the  fiscal  agent 
for  the  group.  The  members  of  the  group 
can  decide  among  themselves  how  the 
funds  should  be  divided  within  the 
group. 

Changes:  No  change  was  made  to  the 
text  of  this  paragraph,  but,  since  the 
proposed  §  75.564(e)  has  been  deleted, 
this  paragraph  has  been  redesignated  as 
§  75.564(e)  in  these  final  regulations. 
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Section  76.560    General  indirect  cost 
rates;  exceptions. 

Since  the  Department  recently 
adopted  the  revised  OMB  Circular  A- 
110  as  34  CFR  Part  74.  references  in  this 
section  have  been  revised  to  be 
consistent  with  the  new  34  CFR  Fart  74. 

Section  76.561     Approval  of  indirect 
(:ost  rates. 

The  Department  has  revised  this 
section  to  be  consistent  writh  the 
corresponding  section  of  34  CFR  Part  75 
30  that  State  educational  agencies  may 
approve  multi-year  indirect  cost  rates 
for  recipients  subject  to  34  CFR  Part  76. 

Section  76.564    Restricted  indirect  cost 
rate—formula. 

The  Department  has  made  a  revision 
to  this  section  to  make  its  requirements 
consistent  with  similar  requirements  in 
34  CFR  Part  75.  Specifically,  §  76.564(d) 
has  been  revised  to  prohibit  the  use  of 
unrecovered  indirect  costs  under  a 
restricted  rate  grant  to  satisfy  matching 
or  cost-sharing  requirements.  This 
change  is  consistent  with  current 
departmental  practices  and  with  the 
restriction  placed  on  training  grants  in 
§  75.562(c)(3). 

Section  76.565    General  management 
costs — restricted  rate. 

Comments:  Several  commenters 
found  the  language  in  §  76.565 
concerning  organization-wide  activities 
to  be  imclear.  Some  of  the  commenters 
thought  that  the  proposed  regulations 
did  not  make  it  clear  that  some  activities 
considered  divisional  administration 
may  in  fact  be  organization-wide 
activities,  such  as  payroll  or  personnel 
functions. 

Discussion:  The  Department  agrees 
with  these  commenters  and  has  changed 
the  wording  in  an  attempt  to  make  the 
final  version  clearer  to  readers. 

Changes:  The  wording  of  §  76.565(a) 
has  been  changed  to  clarify  the  meaning 
of  the  term  organization-wide.  Section 
76.565(c)  has  been  revised  to  clarify  the 
use  of  the  term  divisional 
administration. 

Comments:  One  commenter  said  a 
deputy  chief  executive  officer  who 
oversees  general  management  activities 
should  not  be  excluded  as  required  in 
§  76.565  (c)  and  (d).  Another  said  that 
thief  executive  officers  should  be 
excluded  only  if  their  activities  are 
limited  to  one  component. 

Discussion:  Chief  executive  officers 
and  their  deputies  are  positions  that 
would  exist  whether  or  not  the 
organization  received  Federal  funds.  To 
support  them  with  Federal  funds  would 
be  supplanting,  which  is  prohibited 
under  restricted  rate  programs. 


Changes:  None. 

Comments:  One  commenter  disagreed 
with  the  definition  of  component  in 
§  76.565(d)(2).  saying  it  conflicts  with 
the  generally  accepted  accounting 
standard  that  an  agency  is  a  component 
of  a  State.  The  commenter  maintains 
that  the  proposed  definition  of  a 
component  as  an  organizational  unit 
within  an  agency  would  prohibit  States 
fi-oni  charging  legitimate  administrative 
costs  to  a  grant. 

Discussion:  As  stated  in  §  76.563,  this 
section  appUes  to  "agencies  of  State  and 
local  governments,"  most  commonly  the 
State  educational  agency,  not  to  the 
State  itself.  In  this  context,  the 
component  would  be  an  organizational 
unit  within  a  State  agency,  as  described 
in  the  regulation.  No  change  has  been 
made  in  this  section. 

Changes:  None. 

Section  76.567    Other  expenditures- 
restricted  rate. 

Comments:  The  Department  received 
one  comment  that  subgrants  should  be 
excluded  from  other  expenditures,  since 
their  inclusion  would  distort  the 
indirect  cost  calculation  and  subgrants 
are  already  excluded  from  the  base  in 
the  formula  in  §  76.569. 

Discussion:  The  Department  agrees 
with  this  comment  and  has  made  a 
change. 

Changes:  Section  76.567(b)  has  been 
revised  to  exclude  subgrants  from  other 
expenditures. 

Section  76.568    Occupancy  and  space 
maintenance  costs — restricted  rate. 

Comments:  One  commenter  thought 
the  last  two  sentences  of  §  76.568(c) 
should  be  deleted  as  inconsistent  writh 
other  Federal  guidance  in  OMB  Circular 
A-e?  and  OASC-10,  tiiat  States  cannot 
afford  to  pay  for  the  office  space 
occupied  by  Federal  program  staff. 

Discussion:  The  sentences  in  question 
are  not  intended  to  indicate  that  the 
costs  of  office  space  for  Federal  program 
staff  must  be  borne  by  the  States,  nor  are 
they  inconsistent  with  other  Federal 
guidance.  Costs  of  space  can  be  charged 
as  indirect  or  direct  costs  as  appropriate, 
but  Federal  funds  cannot  be  used  to 
supplant  local  funds  under  programs 
with  statutory  prohibitions  of 
supplanting.  The  last  sentence  merely 
reiterates  the  standard  practice  that  the 
Secretary  approves  the  budgets  of 
projects  supported  by  grant  fxmds.  No 
changes  have  been  made  to  this  section. 

Changes:  None. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 


fotuid  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fiom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  34  CFR  Part  75 

Education  Department,  Grant 
programs — education.  Grant 
administration.  Incorporation  by 
reference. 

List  of  Subjects  in  34  CFR  Part  76 

Education  Department.  Grant 
programs — education.  Grant 
administration.  Intergovernmental 
relations.  State-administered  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Dated:  November  10, 1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  Parts  75  and  76 
of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  aud 
3474,  unless  otherwise  noted. 

2.  Section  75.129  is  amended  by 
revising  paragraphs  (a)  (1)  and  (2)  and 
adding  paragraph  (a)(3),  to  read  as 
follows: 

§  75. 1 29    Legal  responsibilities  of  eacti 
member  of  ttte  group. 

(a)«  •   • 

(1)  The  use  of  all  grant  funds; 

(2)  Ensuring  that  Uie  project  is  carried 
out  by  the  group  in  accordance  with 
Federal  requirements;  and 

(3)  Ensuring  that  indirect  cost  fimds 
are  determined  as  required  under 
§  75.564(e). 
*        •        •        •        • 

3.  Section  75.560  is  amended  by 
revising  paragraphs  (a)  (1),  (2),  (3).  (4), 
and  (5).  by  revising  paragraph  (b),  by 
adding  new  paragraphs  (c)  and  (d),  by 
and  revising  the  authority  citation  at  the 
end  of  the  section,  to  read  as  follows: 
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§75.560    General  indirect  cost  rates; 
exceptions, 
(a)*  *  • 

(1)  Institutions  of  higher  education,  at 
34  CFR  74.27; 

(2)  Hospitals,  at  34  CFR  74.27; 

(3)  Other  nonprofit  organizations,  at 
34  CFR  74.27; 

(4)  Commercial  (for-profit) 
organizations,  at  34  CFR  74.27;  and 

(5)  State  and  local  governments  and 
federally-recognized  Indian  tribal 
organizations,  at  34  CFR  80.22. 

(b)  A  grantee  must  have  a  current 
indirect  cost  rate  agreement  to  charge 
indirect  costs  to  a  grant.  To  obtain  an 
indirect  cost  rate,  a  grantee  must  submit 
an  indirect  cost  proposal  to  its  cognizant 
agency  and  negotiate  an  indirect  cost 
rate  agreement. 

(c)  The  Secretary  may  estabhsh  a 
temporary  indirect  cost  rate  for  a  grantee 
that  does  not  have  an  indirect  cost  rate 
agreement  with  its  cognizant  agency. 

(d)  The  Secretary  accepts  an  indirect 
cost  rate  negotiated  by  a  grantee's 
cognizant  agency,  but  may  estabhsh  a 
restricted  indirect  cost  rate  for  a  grantee 
to  satisfy  the  statutory  requirements  of 
certain  programs  administered  by  the 
Department. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

4.  Section  75.561  is  revised  to  read  as 
follows: 

§  75.561    Approval  of  indirect  cost  rates. 

(a)  If  the  Department  of  Education  is 
the  cognizant  agency,  the  Secretary 
approves  an  indirect  cost  rate  for  a 
grantee  other  than  a  local  educational 
agency.  For  the  purposes  of  this  section, 
the  term  local  educational  agency  does 
not  include  a  State  agency. 

(b)  Each  State  educational  agency,  on 
the  basis  of  a  plan  approved  by  the 
Secretary,  shall  approve  an  indirect  cost 
rate  for  each  local  educational  agency 
that  requests  it  to  do  so.  These  rates  may 
be  for  periods  longer  than  a  year  if  rates 
are  sufficiently  stable  to  justify  a  longer 
period. 

(c)  The  Secretary  generally  approves 
indirect  cost  rate  agreements  annually. 
Indirect  cost  rate  agreements  may  be 
approved  for  periods  longer  than  a  year 
if  the  Secretary  determines  that  rates 
will  be  sufficiently  stable  to  justify  a 
longer  rate  period. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

5.  Section  75.562  is  revised  to  read  as 
follows: 

§  75.562    Indirect  cost  rates  for  educational 
training  proiects. 

(a)  Educational  training  grants 
provide  funding  for  training  or  other 
educational  services.  Examples  of  the 
work  supported  by  training  grants  are 


summer  institutes,  training  programs  for 
selected  participants,  the  introduction 
of  new  or  expanded  courses,  and  similar 
instructional  undertakings  that  are 
separately  budgeted  and  accounted  for 
by  the  sponsoring  institution.  These 
grants  do  not  usually  support  activities 
involving  research,  development,  and 
dissemination  of  new  educational 
materials  and  methods.  Training  grants 
largely  implement  previously  developed 
materials  and  methods  and  require  no 
significant  adaptation  of  techniques  or 
instructional  services  to  fit  different 
circumstances. 

(b)  The  Secretary  uses  the  definition 
in  paragraph  (a)  to  determine  which 
grants  are  educational  training  grants. 

(c)  Indirect  cost  reimbursement  on  a 
training  grant  is  limited  to  the 
recipient's  actual  indirect  costs,  as 
determined  by  its  negotiated  indirect 
cost  rate  agreement,  or  eight  percent  of 
a  modified  total  direct  cost  base, 
whichever  amount  is  less.  For  the 
purposes  of  this  section,  a  modified 
total  direct  cost  base  is  defined  as  total 
direct  costs  less  stipends,  tuition  and 
related  fees,  and  capital  expenditures  of 
$5,000  or  more. 

(1)  The  eight  percent  limit  also 
applies  to  cost-type  contracts  imder 
grants,  if  these  contracts  are  for  training 
as  defined  in  this  section. 

(2)  The  eight  percent  limit  does  not 
apply  to  agencies  of  State  or  local 
governments,  including  federally 
recognized  Indian  tribal  governments,  as 
defined  in  34  CFR  80.3. 

(3)  Indirect  costs  in  excess  of  the  eight 
percent  limit  may  not  be  charged 
directly,  used  to  satisfy  matching  or 
cost-sharing  requirements,  or  charged  to 
another  Federal  award. 

(d)  A  grantee  using  the  training  rate  of 
eight  percent  is  required  to  have 
documentation  available  for  audit  that 
shows  that  its  negotiated  indirect  cost 
rate  is  at  least  eight  percent. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

6.  Section  75.563  is  revised  to  read  as 
follows: 

§  75.563    Restricted  indirect  cost  rate — 
programs  covered. 

If  a  grantee  decides  to  charge  indirect 
costs  to  a  program  that  has  a  statutory 
requirement  prohibiting  the  use  of 
Federal  funds  to  supplant  non-Federal 
funds,  the  grantee  shall  use  a  restricted 
indirect  cost  rate  computed  under  34 
CFR  76.564  through  76.569. 

(Authority:  20  U.S.C.  1221e-3{a)(l)  and  3474) 

7.  Sections  75.564  through  75.568  are 
removed. 

8.  A  new  §  75.564  is  added  to  read  as 
follows: 


§  75.564    Reimbursement  of  indirect  costs. 

(a)  Reimbursement  of  indirect  costs  is 
subject  to  the  availability  of  funds  and 
statutory  or  administrative  restrictions. 

(b)  The  application  of  the  rates  and 
the  determination  of  the  direct  cost  base 
by  a  grantee  must  be  in  accordance  with 
the  indirect  cost  rate  agreement 
approved  by  the  grantee's  cognizant 
agency. 

(c)  Indirect  cost  reimbursement  is  not 
allowable  under  grants  for — 

(1)  Fellowships  and  similar  awards  if 
Federal  financing  is  exclusively  in  the 
form  of  fixed  amounts  such  as 
scholarships,  stipend  allowances,  or  the 
tuition  and  fees  of  an  institution; 

(2)  Construction  grants; 

(3)  Grants  to  individuals; 

(4)  Grants  to  organizations  located 
outside  the  territorial  limits  of  the 
United  States; 

(5)  Grants  to  Federal  organizations; 
and 

(6)  Grants  made  exclusively  to 
support  conferences. 

(d)  Indirect  cost  reimbursement  on 
grants  received  under  programs  with 
statutory  restrictions  or  other  limitations 
on  indirect  costs  must  be  made  in 
accordance  with  the  restrictions  in  34 
CFR  76.564  through  76.569. 

(e)  Indirect  costs  for  a  group  of 
eligible  parties  (see  §§75.127-75.129) 
are  limited  to  the  amount  derived  by 
applying  the  rate  of  the  applicant,  or  a 
restricted  rate  when  applicable,  to  the 
grant  in  keeping  with  the  terms  of  the 
applicant's  indirect  cost  rate  agreement. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

PART  7fr-STATE-ADMINISTERED 
PROGRAMS 

9.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(ll. 
2831(a).  2974(b).  and  3474,  unless  otherwise 
noted. 

10.  Section  76.560  is  amended  by 
revising  paragraphs  (a)(1).  (2),  (3),  (4). 
and  (5).  by  revising  paragraph  (b),  by 
adding  new  paragraphs  (c)  and  (d),  and 
revising  the  authority  citation  at  the  end 
of  the  section,  to  read  as  follows: 

§  76.560    General  indirect  cost  rates; 
exceptions. 

(a)*  *   • 

(1)  Institutions  of  higher  education,  at 
34  CFR  74.27; 

(2)  Hospitals,  at  34  CFR  74.27; 

(3)  Other  nonprofit  organizations,  at 
34  CFR  74.27; 

(4)  Commercial  (for-profit) 
organizations,  at  34  CFR  74.27;  and 

(5)  State  and  local  governments  and 
federally-recognized  Indian  tribal 
organizations,  at  34  CFR  80.22. 
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(b)  A  grantee  must  have  a  current 
indirect  cost  rate  agreement  to  charge 
indirect  costs  to  a  grant.  To  obtain  an 
indirect  cost  rate,  a  grantee  must  submit 
an  indirect  cost  proposal  to  its  cognizant 
agency  and  negotiate  an  indirect  cost 
rate  agreement. 

(c)  The  Secretary  may  establish  a 
temporary  indirect  cost  rate  for  a  grantee 
I  hat  does  not  have  an  indirect  cost  rate 
agreement  with  its  cognizant  agency. 

(d)  The  Secretary  accepts  an  indirect 
<:ost  rate  negotiated  by  a  grantee's 
Cognizant  agenc}'.  but  may  establish  a 
Mstricted  indirect  cost  rate  for  a  grantee 
W  satisfy  the  statutory  requirements  of 
certain  programs  adniinistered  by  the 
Ctepartment. 

(Authority:  20  U.S.C.  1221t^3(a)(I).  28.il{a), 


1 


:974(b).  a"nd34r4) 

I  11.  Section  76.561  is  revised  to  read 
;|3  follows: 

1 
9  76.561    Approval  of  indirect  cost  rates. 

!  (a)  If  the  Department  of  Education  is 
the  cognizant  agency,  the  Secretary 
approves  an  indirect  cost  rate  for  a  State 
cjgency  and  for  a  subgrantee  other  than 
a  local  educational  agencv.  For  the 
purposes  of  this  section,  the  term  local 
educational  agency  does  not  include  a 
Siate  agency. 

(b)  Each  State  educational  agency,  on 
the  basis  of  a  plan  approved  by  the 
Secretary,  shall  approve  an  indirect  cost 
rate  for  each  local  educational  agency 
that  requests  it  to  do  so.  These  rates  may 
be  for  periods  longer  than  a  vear  if  rates 
are  sufficiently  stable  to  justify  a  longer 
period. 

(c)  The  Secretary  generally  approves 
indirect  cost  rale  agreements  annually. 
Indirect  cost  rate  agreements  may  be 
approved  for  periods  longer  than  a  year 
if  the  Secretary  determines  that  rates 
will  be  sufficiently  stable  to  justify  a 
longer  rate  period. 

(Authority:  20  U.S.C.  1221e-3(a)(l),  2.381(a), 

i'.nd  3474) 

12.  Section  76.563  is  revised  to  read 
as  follows: 

§  78.563    Restricted  Indirect  cost  rate— 
pixigrams  covered. 

Sections  76.564  through  76.569  apply 
to  agencies  of  State  and  local 
governments  that  are  grantees  under 
programs  with  a  statutorj-  requirement 
prohibiting  the  use  of  Federal  funds  to 
supplant  non-Federal  funds,  and  to  their 
subgrantees  under  these  programs. 

(Authority:  20  U.S.C.  1221e(a){1).  2831(a), 
2974(b).  and  3474) 

13.  A  new  §  76.564  is  added  to  read 
as  follows: 


S  76.564    Restricted  indirect  cost  rate- 
formula 

(a)  An  indirect  cost  rate  for  a  grant 
covered  by  §  76.563  or  34  CFR  75.563  is 
determined  by  the  following  formula: 
Restricted  indirect  cost  rate  =  (General 

management  costs  +  Fixed  costs)  + 
(Other  expenditures) 

(b)  General  management  costs,  fixed 
costs,  and  other  expendi^ares  must  be 
determined  under  §§  76.565  through 
76.567. 

(c)  Under  the  programs  covered  by 
§  76.563,  a  subgrantee  of  an  agency  of  a 
State  or  a  local  government  (as  those 
terms  are  defined  in  34  CFR  80.3)  or  a 
grantee  subject  to  34  CFR  75.563  that  is 
not  a  State  or  local  government  agency 
may  use — 

(1)  An  indirect  cost  rate  computed 
under  paragraph  (g)  of  this  section;  or 

(2)  An  indirect  cost  rate  of  eight 
percent  unless  the  Secretary  determines 
that  the  subgranfes  or  grantee  would 
have  a  lower  rate  under  paragraph  (a)  of 
this  section. 

(d)  Indirect  costs  that  are  unrecovered 
as  a  result  of  these  restrictions  may  not 
be  charged  directly,  used  to  satisfy 
matching  or  cost-sharing  requirements, 
or  charged  to  another  Federal  award. 

(Authority:  20  U.S.C.  1221e-3(a)(l).  2831(a) 
2974(b),  and  3474) 

14.  A  new  §  76.565  is  added  to  read 
as  follows: 

§  76.565    General  management  costs- 
restricted  rate. 

(a)  As  used  in  §  76.564,  general 
management  costs  means  the  costs  of 
activities  that  are  for  the  direction  and 
control  of  the  grantee's  affairs  that  are 
organization-wide.  An  activity  is  not 
oi^anization-wide  if  it  is  limited  to  one 
activity,  one  component  of  the  grantee, 
one  subject,  one  phase  of  operations,  or 
otiier  single  responsibility. 

(b)  General  management  costs  include 
the  costs  of  performing  a  service 
function,  such  as  accounting,  payroll 
preparation,  or  personnel  management, 
that  is  normally  at  the  grantee's  level 
even  if  the  function  is  physically 
located  elsewhere  for  convenience  or 
better  management.  The  term  also 
includes  certain  occupancy  and  space 
maintenance  costs  as  determined  under 
§  76.568. 

(c)  The  term  does  not  include 
expenditures  for — 

(1)  Divisional  administration  that  is 
limited  to  one  component  of  the  grantee; 

(2)  The  governing  body  of  the  grantee; 

(3)  Compensation  of  the  chief 
executive  officer  of  the  grantee; 

(4)  Compensation  of  the  chief 
executive  officer  of  any  component  of 
the  grantee;  and 


(5)  Operation  of  the  immediate  offices 
of  these  officers, 
(d)  For  purposes  of  this  section— 

(1 )  The  chief  executive  officer  of  the 
grantee  is  the  individual  who  is  the 
head  of  the  executive  office  of  the 
grantee  and  exercises  overall 
responsibility  for  the  operation  and 
management  of  the  organization.  The 
chief  e.xerutive  officer's  immediate 
office  includes  any  deputy  chief 
executive  officer  or  similar  officer  along 
with  immediate  support  staff  of  these 
individuals.  The  term  does  not  include 
the  governing  body  of  the  grantee,  such 
as  a  board  or  a  similar  elected  or 
appointed  governing  body;  and 

(2)  Components  of  the  grantee  are 
those  organizational  units  supervised 
directly  or  indirectly  by  the  chief 
executive  officer.  These  organizational 
units  generally  exist  one  management 
level  below  tlie  e.xecutive  office  of  the 
grantee.  The  term  does  not  include  the 
office  of  the  chief  executive  officer  or  a 
deputy  chief  executive  officer  or  similar 
position. 

(Authority:  20  U.S.C.  1221e-3(a)(lJ,  2H31(a) 
2974(b),  and  3474) 

15.  A  new  §  76.566  is  added  to  read' 
as  follows: 

§  76.566    Fixed  costs— restricted  rate. 

As  used  in  §  76.564,  fixed  costs  mp.ans 
contributions  of  the  grantee  to  fringe 
benefits  and  similar  costs,  but  only 
those  associated  with  salaries  and  wages 
that  are  charged  as  indirect  costs, 
including — 

(a)  Retirement,  including  State, 
county,  or  local  retirement  funds,  Sot:iaI 
.Security,  and  pension  payments; 

(b)  Unemployment  compensation 
payments;  and 

(c)  Property,  employee,  health,  and 
liability  insurance. 

(Authority:  20  U.S.C.  1221e-3(a)(l),  2831(a), 
2974(b),  and  3474) 

16.  A  new  §  76.567  is  added  to  read 
as  follows: 

§76.567    Other  expenditures— restricted 
rate. 

(a)  As  used  in  §  76.564.  other 
expenditures  means  the  grantee's  total 
expenditures  for  its  federally-  and' non- 
federally-funded  activities  in  the  most 
recent  year  for  which  data  are  available. 
The  term  also  includes  direct  occupancy 
and  space  maintenance  costs  as 
determined  under  §  76.568  and  cosis 
related  to  the  chief  executive  officers  of 
the  grantee  and  components  of  the 
grantee  and  their  offices  (see  §  76.565(c) 
and  (d)). 

(b)  The  term  does  not  include— 
(1)  General  management  costs 

determined  under  §  76.565; 
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(2)  Fixed  costs  determined  under 
§76.566: 

(3)  Subgrants; 

(4)  Capital  outlay; 

(5)  Debt  service; 

(6)  Fines  and  penalties; 

(7)  Contingencies;  and 

(8)  Election  expenses.  However,  the 
term  does  include  election  expenses 
that  result  from  elections  required  by  an 
applicable  Federal  statute. 

(Authority:  20  U.S.C.  1221fr-3(a)(l).  2831(a). 
2974(b).  and  3474) 

17.  A  new  §  76.568  is  added  to  read 
as  follows: 

§  76.568    Occupancy  and  space 
maintenance  costs— restricted  rate. 

(a)  As  used  in  the  calculation  of  a 
restricted  indirect  cost  rate,  occupancy 
and  space  maintenance  costs  means 
such  costs  as — 

(1)  Building  costs  whether  owned  or 
rented; 

(2)  Janitorial  services  and  supplies; 


(3)  Building,  groimds,  and  parking  lot 
maintenance; 

(4)  Guard  services; 

(5)  Light,  heat,  and  power; 

(6)  Depreciation,  use  allowances,  and 
amortization;  and 

(7)  All  other  related  space  costs. 

(b)  Occupancy  and  space  maintenance 
costs  associated  with  organization-wide 
service  functions  (accounting,  payroll, 
personnel)  may  be  included  as  general 
management  costs  if  a  space  allocation 
or  use  study  supports  the  allocation. 

(c)  Occupancy  and  space  maintenance 
costs  associated  with  functions  that  are 
not  organization-wide  must  be  included 
with  other  expenditures  in  the  indirect 
cost  formula.  These  costs  may  be 
charged  directly  to  affected  programs 
only  to  the  extent  that  statutory 
supplanting  prohibitions  are  not 
violated.  This  reimbursement  must  be 
approved  in  advance  by  the  Secretary. 

(Authority:  20  U.S.C.  1221e-3(a)(l),  2831(a). 
2974(b).  and  3474) 


18.  A  new  §  76.569  is  added  to  read 
as  follows: 

§  76.569    Using  the  restricted  indirect  cost 
rate. 

(a)  Under  the  programs  referenced  in 
§  76.563,  the  maximum  amount  of 
indirect  costs  under  a  grant  is 
determined  by  the  following  formula: 
Indirect  costs=(Restricted  indirect  cost 

rate)x(Total  direct  costs  of  the  grant 
minus  capital  outlays,  subgrants, 
and  other  distorting  or  unallowable 
items  as  specified  in  the  grantee's 
indirect  cost  rate  agreement) 

(b)  If  a  grantee  uses  a  restricted 
indirect  cost  rate,  the  general 
management  and  fixed  costs  covered  by 
that  rate  must  be  excluded  by  the 
grantee  from  the  direct  costs  it  charges 
to  tlje  grant. 

(Authority:  20  U.S.C.  1221e-3(a)(l),  2831(a), 
2974(b).  and  3474) 

(FR  Doc.  94-28368  Filed  11-16-94;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

November  1, 1994. 

This  report  is  submitted  in  fulfiilment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(PubUc  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 


This  report  gives  the  status,  as  of 
November  1, 1994,  of  seven  deferrals 
contained  in  the  first  Special  Message 
for  FY  1995.  This  message  was 
transmitted  to  Congress  on  October  18, 
1994. 

Rescissions 

As  of  November  1, 1994,  no  rescission 
proposals  were  pending  before  the 
Congress. 

Deferrals  (Table  A  and  Attachment  A) 

As  of  November  1. 1994.  $3,470.1 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  A 


shows  the  status  of  each  deferral 
reported  during  FY  1995. 

Information  From  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  Federal  Register  cited 
below; 

59  FR  54066.  Thursday.  October  27. 
1994. 
Alice  M.  Rivtin, 

Director. 

BILLING  CODE  3nO-01-M 


TABLE  A 

STATUS  OF  FY  1995  DEFERRALS 
(in  millions  of  dollars) 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  November  1,  1994 
Overturned  by  the  Congress 

Currently  before  the  Congress 


BUDGETARY 
RESOURCES 


3,525.1 
-55.0 

3,470.1 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-34961;  File  No.  S7-S-04] 

RIN  3235-AG13 

Municipal  Securities  Disclosure 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  Rule. 

SUMMARY:  The  Securities  aud  Exchange 
Commission  ("SEC"  or  "Commission") 
is  adopting  amendments  to  Rule  15c2- 
12  under  tixe  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  to  deter  fraud 
and  manipulation  in  the  municipal 
securities  market  by  prohibiting  the 
underwriting  and  subsequent 
recommendation  of  securities  for  which 
adequate  information  is  not  available. 
The  amendments  prohibit  a  broker, 
dealer,  or  municipal  securities  dealer 
("Participating  Underwriter")  from 
piutihasing  or  selhng  mujiicipal 
secimties  imless  the  Participating 
Underwriter  has  reasonably  determined 
that  an  issuer  of  municipal  securities  or 
an  obligated  person  has  imdertaken  in  a 
written  agreement  or  contract  for  the 
benefit  of  holders  of  such  securities  to 
provide  certain  annual  Qnancial 
information  and  event  notices  to  various 
information  repositories;  and  prohibit  a 
broker,  dealer,  or  municipal  securities 
dealer  from  recommending  the  piut:hase 
or  sale  of  a  municipal  security  unless  it 
has  procedures  in  place  that  provide 
reasonable  assurance  that  it  will  receive 
promptly  any  event  notices  with  respect 
to  that  security. 

DATES:  Effective  Date:  This  rule  is 
effective  on  July  3, 1995  except  for 
§  240.15c2-12(c)  which  is  effective  on 
January  1, 1996. 

Compliance  Date:  Sections  240.15c2- 
12(b)(5)(i)(A)  and  240.15c2- 
12(b)(5)(i)(B}  shall  not  apply  with 
respect  to  fiscal  years  ending  prior  to 
January  1. 1996;  and  §§  240.15c2- 
12(d)(2)(ii)  and  240.15c2-12(d)(2)(iii) 
shall  not  apply  to  an  Offering  of 
municipal  securities  commencing  prior 
to  January  1,1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  McGuire,  Chief  Counsel,  Janet 
W.  Russell-Hunter,  Attorney,  or  Paula  R. 
Jenson,  Senior  Counsel  (concerning  the 
rule  and  release  generally),  (202)  942- 
0073,  Office  of  Chief  Counsel,  Division 
of  Market  Regulation,  Mail  Stop  7-10; 
Gautam  S.  Gujral,  Attorney  (concerning 
information  repositories)  (202)  942- 
0175,  Office  of  Market  Supervision, 
Division  of  Market  Regulation,  Mail 
Stop  5-1,  and  David  A.  Sirignano. 


Senior  Legal  Adviser  to  the  Director 
(202)  942-2870,  or  Amy  Meltzer  Starr. 
Attorney  (concerning  aimual  financial 
information,  obligated  persons,  and 
material  events  generally),  (202)  942- 
1875,  Division  of  Corporation  Finance, 
Mail  Stop  7-6  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Stunmary 

The  Commission  has  long  been 
concerned  with  disclosure  in  both  the 
primary  and  secondary  markets  for 
municipal  securities.'  As  part  of  the 
Securities  Acts  Amendments  of  1975, 
Congress  estabUshed  a  limited 
regulatory  scheme  for  the  municipal 
securities  market.  This  limited 
regulatory  scheme  included  mandatory 
registration  of  municipal  seciurities 
brokers  and  dealers,  and  the  creation  of 
the  Municipal  Seciuities  Rulemaking 
Board  ("MSRB").  hi  1989,  acting  in 
response  to  consistently  slow 
dissemination  of  information  in 
connection  with  primary  offerings  of 
municipal  seciuities,  the  Commission, 
pursuant  to  its  authority  under 
Exchange  Act  Section  15(c)(2),2  adopted 
Rule  15c2-123  and  an  accompanying 


'  Both  the  Securities  Act  and  the  Exchange  Act 
were  enacted  with  broad  exemptions  for  municipal 
securities  from  all  of  their  provisions  except  the 
antifraud  provisions  of  the  Securities  Act  Section 
17(a)  and  Exchange  Act  Section  10(b).  Municipal 
securities  received  special  exemptions  not  only 
based  on  considerations  of  federal-state  comity,  but 
also  due  to  the  lack  of  perceived  abuses,  at  the  time 
of  enactment,  in  the  municipal  securities  market  as 
compared  with  the  corporate  market.  Furthermore, 
until  recently,  the  typical  purchasers  of  municipal 
securities  were  institutional  investors  with  fmancial 
expertise. 

'Section  lS(c)(2)  of  the  Exchange  Act  prohibits 
municipal  securities  dealers  from  effecting  any 
transaction  in.  or  inducing  or  attempting  to  induce 
the  purchase  or  sale  of,  any  municipal  security  by 
means  of  a  "fraudulent,  deceptive,  or  manipulative 
act  or  practice,"  and  authorizes  the  Commission,  by 
rules  and  regulations,  to  deHne  and  prescribe  means 
reasonably  designed  to  prevent  such  acts  and 
practices.  Exchange  Act  Section  15(c)(2),  15  U.S.C. 
780(c)(2).  Rule  lSc2-12  also  was  adopted  pursuant 
to  the  Commission's  authority  under  Exchange  Act 
Section  2.  3. 10, 15,  15B.  and  23: 15  U.S.C.  78b,  78c, 
78j.  78o.  780-4,  78q.  and  78w. 

J 17  CFR  240.15C2-12.  Rule  15c2-12  was 
proposed  for  adoption  in  1988.  and  adopted  in 
1989.  See  Securities  Exchange  Act  Release  No. 
26100  (Sept.  22,  1988).  S3  FR  37778  ("1988 
Release"):  Securities  Exchange  Act  Release  No. 
2698S  (June  28, 1989).  54  FR  28799  ( '1989 
Release").  Rule  15c2-12  requires  an  underwriter  of 
municipal  securities  (1)  to  obtain  and  review  an 
issuer's  official  statement  that,  except  for  certain 
information,  is  "deemed  final"  by  an  issuer  prior 
to  making  a  purchase,  offer,  or  sale  of  municipal 
securities:  (2)  in  negotiated  sales,  to  provide  the 
issuer's  most  recent  preliminary  official  statement 
(if  one  exists)  to  potential  customers:  (3)  to  deliver 
to  customers,  upon  request,  copies  of  the  final 
official  statement  for  a  specified  period  of  time:  and 
(4)  to  contract  to  receive,  within  a  specified  time, 
sufficient  copies  of  the  issuer's  fmal  official 


interpretation  concerning  the  due 
diligence  obligations  of  underwriters  of 
mimicipal  seciuities.*  In  1993,  the 
Commission's  Division  of  Market 
Regulation  conducted  a  comprehensive 
review  of  many  aspects  of  the  municipal 
securities  market,  including  secondary 
market  disclosure.'  Findings  in  the 
September.  1993  Staff  Report  on  the 
Municipal  Securities  Market  ("Staff 
Report")  regarding  the  growing 
participation  of  individual  investors, 
who  may  not  be  sophisticated  in 
financial  matters,  as  well  as  the 
proliferation  of  complex  derivative 
municipal  securities,  underscored  the 
need  for  improved  disclosure  practices 
in  both  the  primary  and  secondary 
municipal  securities  markets.* 
Information  about  the  issuer  and  other 
obligated  persons  is  as  critical  to  the 
secondary  market,''  where  little 


statement  to  comply  with  the  rule's  delivery 
requirement,  and  the  requirements  of  the  rules  of 
the  MSRB. 

*The  1989  Release  also  stated  that  issuers  are 
primarily  responsible  for  the  content  of  their 
disclosure  documents,  and  may  be  held  primarily 
liable  under  the  federal  securities  laws  for 
misleading  disclosure.  See  1989  Release  at  n.  84. 

'Since  September,  1993,  other  initiatives  related 
to  the  municipal  securities  market  have  been  taken. 
On  April  7, 1994,  the  Commission  approved 
changes  to  MSRB  rule  G-19  concerning  suitability 
of  recommendations,  and  rule  G-8  concerning 
recordkeeping.  Securities  Exchange  Act  Release  No. 
33869  (April  7. 1994),  59  FR  17632.  These  changes 
are  designed  to  ensure  that  dealers,  before  making 
recommendations  to  customers,  take  appropriate 
steps  to  determine  that  the  transaction  is  suitable. 
Concurrently,  the  Conunission  approved  MSRB  rule 
G-37  relating  to  the  linkage  between  political 
contributions  and  the  municipal  securities 
business.  Securities  Exchange  Act  Release  No. 
33868  (April  7.  1994).  59  FR  17621.  The  rule  seeks 
to  end  "pay  to  play"  abuses  in  the  municipal 
securities  market  by  prohibiting  dealers  from 
conducting  certain  types  of  business  with  an  issuer 
within  two  years  after  any  contribution  by  the 
dealer  or  certain  affiliated  persons  of  the  issuer  who 
could  influence  the  awarding  of  municipal 
securities  business.  On  June  20, 1994.  the  MSRB 
filed  with  the  Commission  a  proposal  to  amend 
MSRB  rule  G-14  concerning  reports  of  sales  or 
purchases,  and  procedures  for  reporting  inter-dealer 
transactions.  Securities  Exchange  Act  Release  No. 
34458  (July  28.  1994),  59  FR  39803.  The  proposed 
rule  change  is  a  first  step  to  increase  transparency 
in  the  municipal  securities  market  by  collecting  and 
disseminating  information  on  interdealer 
transactions.  On  December  19, 1993,  the 
Commission  issued  a  release  proposing  for  public 
comment  amendments  to  the  rule  regulating  money 
market  funds.  Rule  2a-7  under  the  Investment 
Company  Act  of  1940.  Investment  Company  Act 
Release  No.  19959  (Dec.  28,  1993),  58  FR  68585. 

*By  1993,  individual  investors,  including  those 
holding  through  mutual  funds  and  money  market 
funds,  held  approximately  76%  of  municipal  debt 
outstanding,  as  compared  with  44%  in  1983.  The 
Bond  Buyer,  "Holders  of  Municipal  Debt,"  (July  1, 
1994)  at  5. 

^The  municipal  securities  market  is  not  the  only 
market  for  debt  securities  that  suffers  bvm 
information  inefficiencies.  For  that  reason,  the 
Commission  also  is  exploring  means  to  increase  the 
amount  of  information  concerning  issuers  of 
corporate  debt  securities.  See  Securities  Exchange 
Act  Release  No.  34139  (June  7, 1994).  59  FR  29453. 


information  about  municipal  issuers 
and  obligated  persons  is  regularly 
disseminated,  as  it  is  in  primary 
offerings,  where,  as  a  general  matter, 
good  disclosure  practices  exist.  As  one 
industry  group  testified,  today 
"secondary  market  information  is 
difficult  to  come  by  even  for 
professional  municipal  analysts,  to  say 
nothing  of  retail  investors.""* 

Notwithstanding  voluntary  industry 
initiatives  to  improve  disclosure, 
fwrticularly  primary  market  disclosure, 
the  Staff  Report  recommended  that  the 
Commission  use  its  interpretive 
authority  to  provide  guidance  regarding 
the  disclosure  obligations  of  municipal 
securities  participants  under  the 
antifraud  provisions  of  the  federal 
securities  laws,  and  that  the 
Ciommission  amend  Rule  15c2-12  to 
prohibit  municipal  securities  dealers 
from  recommending  outstanding 
municipal  securities  unless  the  issuer 
has  committed  to  make  available 
ongoing  information  regarding  its 
financial  condition.  In  order  to  assisi 
issuers,  brokers,  dealers,  and  municipal 
securities  dealers  in  meeting  their 
obligations  under  the  antifraud 
provisions,  in  March,  1994.  the 
Commission  published  the  Statement  of 
the  Commission  Regarding  Disclosure 
Obligations  of  Municipal  Securities 
Issuers  and  Others  ("Interpretive 
Release"),'  which  outlined  its  views 
with  respect  to  the  disclosure 
obligations  of  market  participants  under 
the  antifraud  provisions  of  the  federal 
securities  laws  in  connection  with  both 
primary  and  secondary  market 
disclosure. 

Conciurent  with  the  publication  of 
the  Interpretive  Release,  the 
Commission  published  Securities 
Exchange  Act  Release  No.  33742 
("Proposing  Release"),'"  which 


•Statement  of  Gerald  McBride.  Chairman. 
Municipial  Securities  CHvision,  Public  Securities 
AsBOciation,  Before  the  House  Cximmiltee  on  Enet^ 
and  Commerce,  Telecommunications  and  Finance 
SubcorrjDlttee  (October  7, 1993)  at  5. 

*  Securities  Act  Release  No.  7049  (March  9, 1994). 
59  FR  12748. 

"Securities  Exchange  Act  Release  No.  33742 
(March  9, 1994),  59  FR  12759.  Also  on  Man±  9,  the 
Commission  published  Securities  Exchange  Act 
Release  No.  33743,  which  proposed  the  adoption  of 
Rule  15C2-13.  Proposed  Rule  15c2-13  would  have 
required  brokers,  dealers,  and  municipal  securities 
dealers  to  disclose  mark-up  information  in  rnkless 
principal  tiaiuactions  in  municipal  securities:  and 
to  disclose  when  a  particular  municipal  security  is 
not  fated  by  a  nationally  recognized  Matistical 
rating  organization  ("NRSRO").  Due  to  the  recent 
development  of  proposals  by  the  MSRB  and  market 
participants  to  make  pricing  information  available 
to  investors,  the  Commission  has  determined  to 
deJar  the  riskless  principal  mark-up  proposal  for  six 
months.  In  addition,  the  portion  of  proposed  Rule 
15C2-13  that  would  require  disclosure  if  a 
municipal  aacurity  is  not  rated  by  ao  NRSRO  has 


requested  comment  on  amendments  to 
Rule  15C2-12  ("Proposed 
Amendments")  designed  to  enhance  the 
quality,  timing,  and  dissemination  of 
disclosure  in  the  municipal  securities 
market  by  placing  certain  requirements 
on  brokers,  dealers,  and  municipal 
securities  dealers.  In  proposing  the 
amendments,  the  Commission  intended 
to  further  deter  fraud  by  preventing  the 
underwriting  and  recommendation  of 
transactions  in  mimicipal  securities 
about  which  little  or  no  current 
information  exists.  Brokers,  dealers,  and 
municipal  securities  dealers  ser\'e  as  the 
Unk  between  the  issuers  whose 
securities  they  sell  and  the  investors  to 
whom  they  recommend  securities. 
Investors,  especially  individual 
investors,  place  their  reliance  on  these 
securities  professionals  for  their 
recommendations  of  municipal 
securities. 

The  amendments  lo  Rule  15c2-12 
ensure  that  brokers,  dealers,  and 
municipal  securities  dealers  will  review 
the  secondary  market  disclosure 
practices  of  issuers  and  other  obligated 
persons  at  the  time  of  an  offering  of 
municipal  securities. '^  This  scrutiny  at 
the  time  of  initial  issuance  of  municipal 
securities  v«ll  result  in  the 
dissemination  of  important  information 
by  issuers  and  other  obligated  persons 
throughout  the  term  of  the  municipal 
securities.  As  a  result  of  the 
amendments,  brokers,  dealers,  and 
municipal  securities  dealers  will  be 
better  able  to  satisfy  their  obligation 
under  the  federal  securities  laws  to  have 
a  reasonable  basis  on  which  to 
recommend  municipal  securities,  as 
well  as  their  obligations  under  the  rules 
of  the  MSRB. 

The  availabihty  of  secondary  market 
disclosure  to  all  mumcipal  securities 
market  participants  will  enable 
investors  to  better  protect  themselves 
from  misrepresentation  or  other 
ft^udulent  activities  by  brokers,  dealers, 
and  municipal  securities  dealers.  A  lack 
of  consistent  secondary  market 
disclosure  impairs  investors'  ability  to 
acquire  information  necessary  to  make 
intelligent,  informed  investment 


been  deferred,  and  will  be  withdra%»n  if  the  MSRB 
acts  to  adopt  similar  amendments  to  it* 
confirmation  rule.  Rule  G-15.  See  Securities 
Exchange  Act  Release  No.  349C2  (Novemlier  10, 
1994). 

"Participating  Underwriters  generally  malnuin  a 
market  in  an  issue  of  municipal  securities  in  the 
period  following  an  offering.  Failure  b>  a 
Participating  Underwriter  to  receive  assunmtes 
with  respect  to  undertakings  lo  provide  secondary 
market  disclosure  will  increase  the  difficutty  of  ite 
formulation  of  a  reasonable  basis  on  which  to 
recommend  a  ntaniclpal  sacurily  during  this  period 
of  secondary  market  trading. 


decisions,  and  thus,  to  protect 
themselves  from  fraud. 

In  the  Proposing  Releast .  comment 
was  requested  on  each  aspect  of  the 
Proposed  Amendments,  as  well  as  on 
standards  for  recognition  of  nationally 
recognized  municipal  securities 
information  repositories  ("NRMSIRs"). 
In  response  to  the  request  for  comments, 
the  Commission  received  over  390 
comment  letters  representing  over  47,'i 
groups  and  individuals.  The 
commenters  represented  all  types  of 
participants  in  the  municipal  securities 
market,  including  issuers,  underwriters, 
investors,  counsel,  analysis,  finantjal 
advisers,  banks,  insurance  providers, 
disclosure  services,  and  the  MSRB.'* 
The  comment  letters  presented  a  variety 
of  thoughtful  views  on  the  issues  raised 
by  the  Proposing  Release."*  The 
Commission  has  determined  to  adopt 
amendments  to  Rule  15c2-12,  with 
certain  modifications  that  are  designeii 
lo  address  concerns  expressed  by 
commenters.'*  In  addition,  the 
suggestions  of  a  group  of  industry 
participants  that  cooperated  to  assist  thf 
Commission  in  its  efforts  to  improve 
disclosure  in  the  municipal  securities 
market  have  been  valuable." 

Commenters  across  a  broad  range  of 
market  participants  supported  the  goal 
of  improved  secondary  market 
disclosure  for  the  municipal  securities 
market,  but  emphasized  that  flexibility 
is  necessary,  given  the  diversity  that 
exists  in  the  munidpal  securities 
market."*  As  adopted,  the  amendments 


'*  Among  olheri,  the  Commishion  received  232 
letters  representing  the  views  of  242  ixsuers  and 
issuer  associations:  52  letters  representing  ihe  vm>w>. 
of  57  brokers,  dealers,  and  municipal  seruritie* 
dealers:  and  8  letters  representing  the  vievk-s  ol8 
investors  and  investor  associations. 

"  The  Commission  has  given  consideration  to  lh» 
views  of  acme  commenters  who  questioned  the 
Conunission's  authority  to  adopt  the  amendments 
to  Rule  lSc2-12.  See,  e.g..  Letter  of  ABA  Business 
Law  Section:  Letter  of  Hawkins  fViafield  k  Wood, 
Letter  of  NABL.  The  Commission  believes  that  it 
has  ample  authority  to  adopt  the  amendments. 

">Tbe  comment  letters  and  a  summary  of  the 
comment  letters  prepared  by  Commission  staff  <,rf> 
contained  in  Public  File  No.  S7-5-94.  See  also 
Public  File  No.  S7-4-94. 

' '  See  Joint  Response  lo  the  Securities  Exchange 
Commission  on  Releases  Concerning  Municipal 
Securities  Market  Disclosure  prepared  by  American 
Bankers  Association's  Corpo.'ate  Trust  Committee, 
American  FHiblic  Power  Association.  Association  of 
Local  Housing  Finance  Agencies.  Council  of 
Infrastructure  Financing  Authorities,  Government 
Finance  Officers  Association,  National  Association 
of  Counties.  National  Association  of  State  Auditors, 
Comptrollers  and  Treasurers,  National  Council  of 
State  Housing  Agencies,  National  Federation  of 
Municipal  Analysts.  Public  Securities  Association 
("loinl  Response"). 

'*See,  e,g..  Joint  Response:  Latter  of  Chapman 
dnd  Cutler  Letter  of  Florida  Division  of  Bond 
Finance  of  the  Slate  Board  of  Administration:  Lcii4M 
of  |.P.  Morgan  Securities,  Inc.:  Letter  of  National 

r«)iHiciuH«i 
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to  Rule  15C2-12  will  further  that  goal  by 
prohibiting  underwritings  unless  there 
are  comniitments  to  provide  ongoing 
disclosure,  while,  at  the  same  time, 
providing  issuers  with  significant 
flexibility  to  determine  the  appropriate 
nature  of  that  disclosure.  The 
amendments  retain  the  requirement  that 
a  Participating  Underwriter  ascertain 
that  an  issuer  or  obligated  person  has 
undertaken  to  provide  secondary  market 
disclosure,  including  notices  of  material 
events,  to  information  repositories,  but 
rely  on  the  parties  to  the  transaction  to 
establish  who  will  provide  secondary 
market  disclosure,  and  what 
information  is  material  to  an 
understanding  of  the  security  being 
offered. 

The  amendments  build  upon  and 
reinforce  current  market  practices  that 
have  provided,  as  a  general  matter,  good 
quality  disclosure  in  official  statements, 
and  extend  those  practices  to  the 
secondary  m.arket.  As  is  currently  the 
practice,  under  the  amendments,  the 
participants  in  an  underwriting  would 
continue  to  determine  which  persons 
are  material  to  an  understanding  of  the 
Offering.  Information  concerning  those 
persons  would  be  included  in  the  final 
official  statement.  Financial  information 
and  operating  data  that  is  material  to  an 
offering  at  the  outset  generally  remains 
material  throughout  tbe  life  of  the 
securities.  Under  the  amendments,  that 
information  would  be  provided  on  an 
annual  basis.  Put  simply,  the 
amendments  reflect  the  belief  that 
purchasers  in  the  secondary  market 
need  the  same  level  of  financial 
information  and  operating  data  in 
making  investment  decisions  as 
purchasers  in  the  underwritten  offering. 

The  Proposed  Amendments  would 
have  prohibited  a  broker,  dealer,  or 
municipal  securities  dealer  fi-om 
recommending  the  purchase  or  sale  of  a 
municipal  security,  unless  it  had 
reviewed  the  annual  and  event 
information  provided  pursuant  to  the 
undertaking.  Commenters  anticipated 
that  such  a  prohibition  would  have  a 
considerable  negative  impact  on 
secondary  market  liquidity. 
Furthermore,  brokers,  dealers,  and 
municipal  securities  dealers  considered 
the  proposed  recommendation 
prohibition  to  be  problematic  from  a 
compliance  perspective.  The 
Commission  has  modified  this  provision 
to  require  instead  that  brokers,  dealers, 
and  municipal  securities  dealers 
recommending  municipal  securities  in 


.Association  of  Bond  Lawyers  ("NABL");  Letter  of 
Orrick.  Herringlon  &  Sutcliffe  ("Orrlck 
Herrington');  Letter  of  Public  Securities  Association 
CPSA"). 


the  secondary  market  have  procedures 
to  obtain  material  event  notices. 
Because  under  existing  law  brokers, 
dealers,  and  municipal  securities 
dealers  are  required  to  use  information 
disseminated  into  the  marketplace  in 
forming  a  reasonable  basis  for 
recommending  securities  to  investors, 
the  rule  does  not  impose  mechanical 
review  requirements  on  a  trade-by-trade 
basis. 

The  amendments  contain  an 
exemption  to  minimize  the  effect  on 
small  issuers.  Offerings  in  which  neither 
the  issuer  nor  any  obligor  is  obligated 
with  respect  to  more  than  SlO  million 
dollars  in  municipal  securities 
outstanding  following  an  offering  will 
be  exempt  from  the  amendments,  on  the 
condition  that  there  is  a  limited 
undertaking  to  provide  upon  request,  or 
annually  to  a  state  information 
depositor>',  at  least  the  financial 
information  or  operating  data  they 
customarily  prepare,  and  that  is 
publicly  available.  In  addition,  the 
undertaking  must  meet  the 
amendment's  requirement  regarding 
notices  of  material  events. 

U.  Description  of  Amendments  To  Rule 
15C2-12 

A.  Amendments  With  Respect  to  the 
Underwriting  of  Municipal  Securities 

Under  the  amendments  to  Rule  15c2- 
12,  a  broker,  dealer,  or  mimicipal 
securities  dealer  ("Participating 
Underwriter")  "  will  be  prohibited, 
subject  to  certain  exemptions,  from 
purchasing  or  selling  municipal 
seciuities  in  connection  with  a  primary 
offering  of  municipal  securities  with  an 
aggregate  principal  amount  of 
$1,000,000  or  more  ("Offering"),2o 
unless  the  Participating  Underwriter  has 
made  certain  determinations-^! 
Sp)ecifically,  the  Participating 
Underwriter  must  reasonably  determine 
that  an  issuer  of  municipal  securities  or 
an  obhgated  person,  either  individually 
or  in  combination  with  other  issuers  of 
such  municipal  securities  or  other 
obligated  persons,"  has  undertaken  in  a 
written  agreement  or  contract  for  the 
benefit  of  holders  of  such  seciu-ities,  to 
provide,  either  directly  or  indirectly 
through  an  indenture  trustee  or  a 
designated  agent,  certain  annual 
financial  information  and  event  notices 
to  various  information  repositories." 


'»  See  Rulel5c2-1 2(a). 

"The  amendments  also  include  an  exemption  for 
small  and  infrequent  issuers.  See  Section  U.D.l., 
infra. 

2'Rulel5c2-12(b)(5)(i). 

"These  concepts  are  discussed  in  Section 
n.A.l.b..  infra. 

-Mnformation  repositories  are  discussed  in 
Section  n.C.  infra. 


The  "reasonable  determination" 
required  by  the  amendments  to  Rule 
15c2-12  must  be  made  by  the 
Participating  Underwriter  prior  to  its 
purchasing  or  selling  municipal 
securities  in  connection  with  an 
Offering.  A  Participating  Underwriter 
would,  therefore,  need  to  receive 
assurances  fi-om  the  issuer  or  obligated 
persons  that  such  undertakings  would 
be  made  before  agreeing  to  act  as  an 
underwriter.  A  dealer  could  look  to 
provisions  in  the  underwriting 
agreement  or  bond  purchase  agreement 
that  describe  the  undertakings  for  the 
benefit  of  bondholders  made  elsewhere, 
such  as  in  a  trust  indenture,  bond 
resolution,  or  separate  written 
agreement.^*  In  a  competitively  bid 
offering,  such  assurances  also  might  be 
found  in  a  notice  of  sale.  Of  course, 
representations  concerning 
commitments  to  provide  secondary 
market  disclosure,  like  any  other  key 
representations  by  an  issuer,  are  subject 
to  specific  verification,  such  that  a 
Participating  Underwriter  has  a 
reasonable  basis  to  believe  that  such 
representations  are  true  and  accurate. 
Thus,  investigation  of  an  issuer's  or 
obligated  person's  undertakings  to 
provide  secondary  market  disclosure 
would  be  an  element  of  the  Participating 
Underwriter's  professional  review  of 
offering  documents." 

Because  the  amendments  prohibit 
Participating  Underwriters  from 
purchasing  or  selling  securities  in  the 
absence  of  imdertakings  in  a  written 
agreement  or  contract,  such  agreement 
or  contract  would  have  to  be  in  place  at 
the  time  the  issuer  delivers  the 
securities  to  the  Participating 
Underwriter.^*  As  discussed  below,  in 
conditioning  the  closing  of  an  Offering 
on  the  existence  of  an  agreement  or 
contract,  this  provision  of  the 
amendments  permits  flexibility  as  to 
where  undertakings  for  continuing 
disclosure  are  memorialized. ^^ 
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"See  Letter  of  Merrill  Lynch,  Pierce,  Fenner  & 
Smith  ("Merrill  Lynch"). 

"As  noted  in  the  1988  Release,  the  oblisations 
of  managing  underwriters  and  underwriters 
participating  in  an  offering  differ.  An  underwriter 
participating  in  an  offering  need  not  duplicate  the 
efforts  of  the  managing  underwriter,  but  must 
satisfy  itself  that  the  managing  underwriter 
reviewed  the  accuracy  of  the  information  in  the 
official  statement  in  a  professional  manner  and 
therefore  had  a  reasonable  basis  for  its 
recommendation.  Underwriters  partici[>ating  in 
offerings,  however,  have  a  duty  to  notify  the 
managing  underwriter  of  any  factors  that  suggest 
inaccuracies  in  disclosure,  or  signal  the  need  for 
additional  investigation.  See  1988  Release  at  n.  87. 

^See  Letter  of  Kutak  Rock:  Letter  of  Section  of 
Urban,  State  and  Local  Government  Law,  American 
Bar  Association  ("ABA  Urban  Law  Section"):  Letter 
of  Colorado  Municipal  Bond  Suf)ervisory  Board. 

"In  contrast  to  the  requirement  in  Rule  15c2- 
12(b)(S)  that  Participating  Underwriters  reasonably 


The  amendments  to  the  definition  of 
final  official  statement  will  affect  the 
obligations  of  Participating 
Underwriters  under  Rule  15c2-12,  Rule 
15c2-12(b)(l)  requires  that  a 
Participating  Underwriter,  prior  to 
bidding  for,  purchasing,  offering,  or 
selling  municipal  securities,  obtain  and 
review  a  DFOS.^*  The  Commission 
expects  that  Participating  Underwriters 
will  review  the  DFOS  with  a  view  to 
ascertaining  that  it  contains  information 
satisfying  the  definition  of  final  official 
statement  in  Rule  15c2-12.29  The 
Commission  further  expects  that  the 
quality  of  disclosure  in  the  DFOS  will 
improve  in  a  maimer  that  is 
commensurate  with  the  changes  in  final 
official  statement  disclosure.^ 

Rule  15c2-12a3)(2)  requires,  for  all 
except  competitively  bid  offerings,  from 
the  time  a  Participating  Underwriter  has 
reached  an  understanding  with  an 
issuer  of  municipal  securities  that  it  will 
act  as  a  Participating  Underwriter,  until 
the  final  official  statement  is  available, 
that  the  Participating  Underwriter  send, 
to  any  potential  customer,  no  later  than 
the  next  business  day,  a  copy  of  the 
most  recent  POS,  if  any.  The 


dalermine  that  issuers  or  obligated  persons  have 
undertaken  to  provide  secondary  market  disclosure 
prior  to  the  time  they  "purchase  or  sell"  municipal 
securities.  Rule  15c2-12(b)(l)  requires  Participating 
Underwriters  to  obtain  and  review  an  ofHcial 
statement  deemed  final  by  the  issuer  ("DFOS") 
prior  to  the  time  they  "bid  for,  purchase,  offer,  or 
sell"  securities.  Thus,  under  Rule  15c2-12(b)(l).  in 
a  competitive  underwriting,  a  Participating 
Underwriter  must  obtain  and  review  the  DFOS 
prior  to  placing  a  bid  on  an  issue  of  municipal 
securities.  Because  the  term  "offer"  encompasses 
the  distribution  of  a  preliminary  official  statement, 
as  well  as  oral  solicitations  of  indications  of 
interest,  in  a  negotiated  underwriting,  a 
Participating  Underwriter  is  required  to  obtain  and 
review  the  DFOS  prior  to  the  time  it  distributes  the 
preliminary  official  statement  to  potential  investors. 
If  no  offers  are  made,  the  Participating  Underwriter 
is  required  to  obtain  and  review  the  DFOS  by  the 
earlier  of  the  time  it  agrees  (whether  in  principle 
or  by  signing  the  bond  purchase  agreement)  to 
purchase  the  bonds,  or  the  first  sale  of  bonds.  See 
Mudge  Rose  Guthrie  Alexander  &  Ferdon  (April  4, 
1990);  Interpretive  Release  at  Section  in.C.6. 

*  Information  regarding  the  offering  price, 
interest  rate,  selling  compens^ion,  aggregate 
priiKipal  amount,  principal  amount  per  maturity. 
delivery  dates,  any  other  terms  or  provisions 
required  by  an  issuer  of  such  securities  to  be 
specified  in  a  competitive  bid,  ratings,  other  terms 
of  the  securities  depending  on  such  matters,  and  the 
identity  of  the  underwriters,  may  be  omitted  from 
the  official  statement  reviewed  by  the  Participating 
Underwriter  for  purposes  of  Rule  15c2-l  2(b)(1). 

^Whether  information  is  in  fact  known  or  not 
reasonably  ascertainable  at  the  time  the 
Participating  Underwriter  must  obtain  and  review 
the  DFOS  pursuant  to  the  rule  is  best  determined 
in  the  context  of  each  offering  by  the  issuer,  the 
Participating  Underwriter,  and  their  respective 
counsel.  See  Public  Securities  Association  (May  29, 
1992) 

'"As  a  practical  matter,  the  DFOS  and  the 
preliminary  official  statement  ("POS")  are  often  the 
same  document.  See  Mudge  Rose  Guthrie 
Alexander  &  Ferdon  (April  4,  1990). 


Commission  expects  that  the 
Participating  Underwriters'  obligations 
with  respect  to  dissemination  of  the 
POS  will  not  change. 

1.  Determining  the  Required  Scope  of 
the  Undertaking  to  Provide  Secondary 
Market  Disclosiu-e 

Under  the  amendments  as  adopted, 
the  financial  information  and 
operational  data  to  be  provided  on  an 
annual  basis  pursuant  to  the 
undertaking  will  mirror  the  financial 
information  and  operating  data 
contained  in  the  final  official  statement 
with  respect  to  both  the  issuers  and 
obligated  persons  that  will  be  the 
subject  of  the  ongoing  disclosure,  and 
the  type  of  information  provided.  The 
amendments  govern  the  core  financial 
and  operational  data  to  be  provided.  It 
does  not  address  the  textual  disclosure 
typically  provided  in  annual  reports, 
leaving  the  scope  of  that  disclosure  to 
market  practice."  To  clarify  the 
intended  quantitative  focus  of  the  rule, 
as  adopted,  the  rule  uses  the  term 
"financial  information  and  operatine 
data." 

a.  The  Starting  Point — Definition  of 
Final  Official  Statement— {!) 
Information  Concerning  Persons 
Material  to  an  Evaluation  of  the 
Offering.  The  Proposed  Amendments 
would  have  revised  the  definition  of 
final  official  statement  to  require  that 
financial  and  operating  information, 
including  audited  annual  financial 
statements,  regarding  the  issuer  and  any 
significant  obligor  be  included  in  order 
to  provide  a  fair  presentation  of  the 
issuer's  and  significant  obligor's 
financial  condition,  results  of 
operations,  and  cash  flow. 

Commenters  objected  to  various 
aspects  of  the  proposed  definition, 
including  the  general  requirement  that 
financial  and  operating  information  be 
presented  in  the  final  official 
statement. ^2  Commenters  also  objected 
that  the  use  of  the  term  "the  issuer,"  in 
specifying  whose  financial  information 


"  See  Association  of  Local  Housing  Finance 
Agencies,  Guidelines  for  Information  Disclosure  to 
the  Secondary  Market  (1992):  Government  Finance 
Officers  Association,  Disclosure  Guidelines  for  Stole 
and  Local  Government  Securities  (Jan.  1991); 
Healthcare  Financial  Management  Association, 
Principles  and  Practices  Board,  Sratemenf  Number 
18— Public  Disclosure  of  Financial  and  Operating 
Information  by  Healthcare  Providers  (May  1994): 
National  Council  of  State  Housing  Agencies. 
Quarterly  Reporting  Format  for  State  Housing 
Finance  Agency  Single  Family  Housing  Bonds 
(1989)  and  Multi-family  Disclosure  Formal  (1991); 
National  Federation  of  Municipal  Analysts, 
Disclosure  Handbook  for  Municipal  Securities  1992 
Update  (Nov.  1992). 

"  See.  e.g..  Letter  of  Indiana  Bond  Bank;  Letter  of 
Kutak  Rock:  Letter  of  NABL;  Letter  of  Texas  Public 
Finance  Authority;  Letter  of  Goldman  Sachs  A  Co. 
("Goldman  Sachs"). 


should  be  included  in  the  final  official 
statement,  failed  to  take  into  account  a 
variety  of  situations  in  which  the 
governmental  issuer  does  not  have  any 
repayment  obligations  on  the  municipal 
securities  (as  with  conduit  issuers],  as 
well  as  other  situations  (such  as  revenue 
bonds)  in  which  the  payments  will  be 
derived  fi-om  entities,  enterprises,  funds 
and  accounts  that  do  not  prepare 
separate  financial  statements.  Some 
commenters  took  the  position  that  in 
certain  instances,  inclusion  of  the 
financial  statements  of  the  general 
municipal  issuer  of  which  the  enterprise 
is  a  part  may  be  misleading.^^ 

In  view  of  these  comments,  the 
definition  of  final  official  statement  has 
been  revised  to  require  that  financial 
information  and  operating  data  be 
provided  for  those  persons,  entities, 
enterprises,  funds,  and  accounts  that  are 
material  to  an  evaluation  of  the 
offering. '<  Thus,  the  definition 
eliminates  the  reference  to  "the"  issuer. 
In  addition,  the  definition  no  longer 
requires  that  the  official  statement 
provide  information  about  specific 
"significant  obligors."  It  leaves  to  the 
parties  (including  the  issuer  and 
Participating  Underwriters)  the 
determination  of  whose  financial 
information  is  material  to  the  offering 
(including,  without  fimitation,  the 
credit  supporting  the  securities  being 
offered). 

The  definition  does  not  set  its  own 
form  and  content  requirements  on  the 
financial  information  and  operating  dc'.a 
to  be  included;  in  particular,  the 
proposed  requirement  for  audited 
financial  statements  has  not  been 
adopted.  Instead,  it  provides  the 
flexibility  that  many  commenters 
asserted  is  necessary  in  determining  ihe 
content  and  scope  of  the  disclosed 
financial  information  and  operating 
data,  given  the  diversity  among  types  of 
issuers,  types  of  issues,  and  sources  of 
repayment." 

The  fact  that  the  amendments  rely  on 
the  final  official  statement  to  set  the 
standard  for  ongoing  disclosure  should 
not  serve  as  an  incentive  for  issuers  to 
reduce  existing  disclosure  practices  in 
the  preparation  of  the  final  official 


"See.  eg.  Letter  of  Department  of  Communilv 
Trade  and  Economic  Development.  State  of 
Washington;  Letter  of  American  Public  Power 
Association  ( "APPA");  Letter  of  Municipal 
Treasurers  Association;  Letter  of  Orrick  Herring'on. 

'"See  Rule  15c2-12(n(3). 

'^See.  e.g..  Letter  of  Association  of  Local  Hous.ng 
Financing  Agencies  ("AUiFA"):  Letter  of  Treasi.rer, 
State  of  Connecticut  Office  of  the  Treasurer 
("Treasurer  of  the  Sute  of  Connecticut'),  Letter  1 1 
Council  of  Development  Finance  Agencies 
("CDFA");  Joint  Response;  Letter  of  Securitjps 
Industry  Association  ("SIA'-):  Letter  of  Morgan 
Stanley  &  Co.,  Inc.  ("Morgan  Stanley"). 
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statement.  Market  discipline  and 
regulatory  requirements  should  ensure 
that  those  practices  continue  at  current 
or  improved  levels.  While  issuers 
remain  primarily  responsible  for  the 
content  and  accuracy  of  their 
disclosures,'*  as  noted.  Participating 
Underwriters  must  review  the  DFOS  in 
a  manner  consistent  with  their 
obligations. 

As  the  Commission  recognized  in  the 
Interpretive  Release."  the  extensive 
voluntary  guidelines  issued  by  the 
Government  Finance  Officers' 
Association,  and  the  industry  specific 
guidelines  published  by  industry  groups 
such  as  the  National  Federation  of 
Municipal  Analysts,  are  followed 
widely  in  the  preparation  of  official 
statements.'*  The  Commission 
anticipates  that  such  sound  practices 
will  continue  and  develop  beyond  that 
mandated  by  the  amendments. 
Although  those  guidelines  are  not 
mandatory,  the  Commission  encourages 
market  participants  to  continue  to  refer 
to  those  voluntary  gmdelines  and  the 
Commission's  Interpretive  Release  in 
preparing  disclosure  documents.  In 
addition,  as  noted  in  the  Interpretive 
Release. **  final  official  statements  are 
subject  to  the  prohibition  against  false 
or  misleading  statements  of  material 
facts,  including  the  omission  of  material 
facts  necessary  to  make  the  statements 
made,  in  light  of  the  circumstances  in 
which  they  are  made,  not  misleading. 

(2)  Use  of  cross  references  to  publicly 
available  information.  The  Proposing 
Release  requested  comment  on  the 
appropriateness  of  satisfying  disclosure 
needs  through  a  reference  to  other 
externally  prepared  and  located 
documents.  In  response,  a  numlier  of 
commenters  stated  that  the  concept  of 
incorporation  of  information  should  be 
explicitly  included  in  the  rule.**  and 
that  the  ability  to  incorporate 
information  should  not  be  conditioned 
on  a  minimum  dollar  amount  of 
securities  in  the  hands  of  the  public — 
commonly  known  as  "public  float."*' 
Some  commenters  also  suggested  that 
any  limitation  of  this  practice  to 
"seasoned  issuers"  should  include  all 


•*See  J  989  Release. 

"  Interpretive  Release  at  Section  lU.B.  The 
Interpretive  Release  is  cited  in  the  Preliminary  Note 
to  Rule  15c2-12  as  a  source  of  guidance  as  to  the 
disclosure  obligations  of  issuers  of  municipal 
securities,  as  well  as  the  role  of  brokers,  dealers, 
and  municipal  securities  dealers. 

*"  See  note  31 .  supra. 

**  See  Interpretive  Release  at  Section  III. A. 

*'  See  Joint  Response. 

*■  See  Letter  of  ABA  Urban  Law  Section:  Letter  of 
Bose  McKinney  A  Evans:  Joint  Response;  Letter  of 
Mudge  Rose  Guthrie  Alexander  i  Ferdon  ("Mudge 
Rose"h  Letter  of  Dormitory  Authority  of  the  Slate 
of  New  York  ("New  York  Dormitory  Authority"). 


investment  grade  issuers.*^  Some 
commenters  further  noted  that  the  final 
official  statement  should  not  have  to  set 
forth  information  that  has  been  filed 
with  the  Commission  in  accordance 
with  its  periodic  reporting 
requirements.-"  The  commenters 
suggested  one  significant  prerequisite 
for  permitting  cross  referencing — the 
availability  of  the  information  in  some 
public  repository.** 

The  detinition  of  final  official 
statement  has  been  revised  to  make 
explicit  *'  that  a  final  official  statement 
may  include  financial  information  and 
operating  data  either  by  setting  forth  the 
information  in  the  document  or  set  of 
docvunents  composing  the  final  official 
statement,  or  by  including  a  specific 
reference  to  documents  already 
prepared  and  previously  made  publicly 
available.**  For  purposes  of  the 
amendments,  documents  will  be 
considered  to  be  publicly  available  if 
they  have  been  submitted  to  each 
NRMSIR  and  to  the  appropriate  state 
information  depository  or,  if  the 
information  concerns  a  reporting 
company,  filed  with  the  Commission.  If 
the  document  is  a  final  official 
statement,  it  must  be  available  from  the 
MSRB. 

If  cross  referencing  is  used,  for 
purposes  of  determining  the  appropriate 
scope  of  the  ongoing  information 
undertaking,  the  final  official  statement 
will  be  deemed  to  include  all 
information  and  dociunents  that  have 
been  cross  referenced.*^  The 


*'  See  I-etter  of  Mudge  Rose:  Letter  of  New  York 
Dormitory  Authority. 

*^See  Letter  of  ABA  Urban  Law  Section:  Letter  of 
Kutak  Rock:  Letter  of  Texas  Public  Finance 
Authority. 

•"See.  e.g..  Letter  of  Bose  McKinney  &  Evans; 
Joint  Response.  One  commenter  also  stated  that  if 
cross  referencing  was  permitted,  there  should  be  a 
delay  between  the  distribution  of  the  official 
statement  and  the  offering.  The  delay  would  enable 
potential  purchasers  and  others  to  obtain  any 
materials  that  were  referenced  in  the  official 
statement  and  make  an  informed  investment 
decision.  See  Letter  of  Prudential  Investment  Corp. 

"See  1989  Release  (discussing  the  definition  of 
"final  officidl  statement"  in  Rule  15c2-12  as 
originally  adopted,  and  stating  that  the  definition 
recognizes  that  the  issuer's  final  official  statement 
may  be  composed  of  one  or  more  documents). 

<*Rule  15c2-12(fM3).  To  avoid  confusion  with  the 
technical  aspects  of  incorporation  by  reference  for 
registrants  under  the  Commission's  registration 
rules,  the  amended  rule  does  not  use  that  term. 

At  least  two  states.  New  York  and  Texas,  have 
prepared  a  standard  disclosure  document  for  state 
information. 

"Participating  Underwriters  and  other  market 
participants  must  keep  in  mind  their  obligations 
under  the  rule  with  respect  to  the  DFOS  and  final 
official  statement,  and  under  the  antifraud 
provisions  of  the  federal  securities  laws.  To  the 
extent  that  cross  references  are  used.  th«  DFOS 
should  be  disseminated  in  sufficient  time  for  review 
by  Participating  Underwriters,  and  the  POS  should 
t>e  made  available  in  time  to  enable  prospective 


amendment  does  not  place  limitations 
on  the  type  of  issuer  that  may  use  cross 
referencing.  This  approach  is  consistent 
with  the  goal  of  m^ng  the  repositories 
the  principal  source  of  information 
concerning  municipal  seciuities.  Once 
received  by  a  repository,  the  referenced 
information  should  be  readily  available 
regardless  of  the  natiu'e  of  the  issuer. 

As  commenters  noted,  permitting 
cross  referencing  to  other  externally 
prepared  and  available  information 
should  result  in  official  statements  that 
are  clear  and  concise,  yet  provide 
information  material  to  the  Offering.*** 
Moreover,  the  use  of  cross  referencing 
also  should  ease  some  expressed 
apprehension  about  the  ability  of  some 
issuers  to  obtain  information  about 
parties  not  within  their  control,  to  the 
extent  that  information  about  these 
parties  is  made  available  to  the 
repositories  or,  if  a  reporting  company, 
filed  with  the  Commission.** 

(3)  Description  of  information 
undertakings.  The  definition  of  final 
official  statement  also  has  been  changed 
from  the  Proposed  Amendments  to 
include  a  requirement  that  the 
undertakings  provided  pursuant  to  the 
rule  be  described  in  the  final  official 
statement.**  As  the  Commission 
recognized  in  the  Interpretive  Release" 
and  a  number  of  commenters  echoed,'^ 
it  is  important  for  investors  and  the 
market  to  know  the  scope  of  any 
ongoing  disclosure.  By  including  a 
description  of  the  imdertaking  in  the 
final  official  statement,  market 
participants  will  know  the  identity  of 
the  entities  about  which  information 
will  be  provided,  and  the  type  of 
information  to  be  provided.  By 
reviewing  the  final  official  statement, 
investors  in  the  secondary  market  will 
be  able  to  ascertain  the  scope  of  that 
undertaking  and  whether  it  has  been 
satisfied. 

Critical  to  any  evaluation  of  a 
covenant  is  the  likelihood  that  the 
issuer  or  obligated  person  will  abide  by 
the  undertaking.  The  definition  of  final 
official  statement  thus  has  been 


purchasers  to  make  informed  investment  decisions 
based  upon  the  referenced  materials.  See 
Interpretive  Release  at  Section  III.C.6. 

■•  See.  e.g..  Letter  of  New  York  Dormitory 
Authority:  Letter  of  the  Treasurer  of  the  State  of 
Connecticut. 

*>  See,  e.g..  Letter  of  Fieldman,  Rolapp  ft 
Associates;  Letter  of  State  of  Florida,  Office  of 
Auditor  General:  Letter  of  San  Francisco 
International  Airport:  Letter  of  Texas  Water 
Development  Board:  Letter  of  State  of  Washington. 
Office  of  the  Treasurer. 

»Rulel5c2-12(fX3). 

"  See  Interpretive  Release  at  Section  III.C.4. 

"See,  e.g..  Letter  of  Chemical  Securities.  Inc. 
("Chemical  Securities");  Letter  of  Ferris  Baker 
Watts:  Letter  of  National  Federation  of  Municipal 
Analysts  ("NFMA"). 


modified  to  require  disclosure  of  all 
instances  in  the  previous  five  years  in 
which  any  person  providing  an 
undertaking  failed  to  comply  in  all 
material  respects  with  any  previous 
informational  imdertakings  called  for  by 
the  amendments.53  This  information  is 
important  to  the  market,  and  should, 
therefore,  be  disclosed  in  the  final 
official  statement.  The  requirement 
should  provide  an  additional  incentive 
for  issuers  and  obligated  persons  to 
comply  with  their  undertakings  to 
provide  secondary  market  disclosure, 
and  will  ensure  that  Participating 
Underwriters  and  others  are  able  to 
assess  the  reliability  of  disclosure 
representations.** 

The  amendments  do  not  prohibit 
Participating  Underwriters  from 
imderwriting  an  Offering  of  municipal 
securities  if  an  issuer  or  obligated 
person  has  failed  to  comply  with 
previous  imdertakings  to  provide 
secondary  market  disclosure.  However, 
if  a  failure  to  comply  with  such 
previous  undertakings  has  not  been 
remedied  as  of  the  start  of  the  Offering, 
or  if  the  party  has  a  history  of  persistent 
and  material  breaches,  it  is  doubtful 
whether  a  Participating  Underwriter 
could  form  a  reasonable  basis  for  relying 
on  the  acciu'acy  of  the  issuer's  or 
obligated  person's  ongoing  disclosure 
representations. 

b.  Entities  about  which  information 
must  be  provided  to  the  secondary 
market.  It  is  critical  that  current 
financial  information  and  operating  data 
is  provided  to  the  secondary  market 
about  the  persons  that  would  be 
important  to  investors  in  evaluating  the 
security.  The  Proposed  Amendments 
would  have  required  the  Participating 
Underwriter  to  determine  that  the  issuer 
had  committed  to  provide,  at  least 
annually,  current  financial  information 
concerning  the  issuer  of  the  municipal 
securities  and  any  significant  obligor.** 
The  identity  of  persons  about  which 
information  should  be  provided  to  the 
secondary  market  was  the  subject  of  a 
substantial  number  of  comment 
letters.**  As  with  the  proposed 
definition  of  final  official  statement,  a 
large  number  of  commenters  expressed 
particular  concern  about  the  provision 
of  information  on  a  continuing  basis  for 


"SaeRulel5c2-12(f)(3). 

'■•Sae  Letter  of  PSA. 

"  Paragraph  (b)(5)(i)(A)  of  the  Proposed 
Amendments. 

^See,  e.g..  Letter  of  Fidelity  Management  and 
Research  Company:  Letter  of  First  Albany 
Corporation:  Letter  of  Maine  Municipal  Bond  Bank: 
Letter  of  NABL:  Letter  of  National  Council  of  Health 
Facilities  Finance  Authorities  ("NCHFFA");  Letter 
of  Realvest  Capital  Corporation;  Letter  of  South 
Carolina  Economic  Developers  Association.  Inc. 


conduit  issuers  who  have  no  ongoing 
liabihty  for  repayment  of  muinicipal 
securities.*'  There  also  were  a 
significant  number  of  comments 
received  critiquing  the  concept  of 
significant  obligor.*" 

Under  the  amendments  as  revised,  the 
identity  of  the  persons  for  which 
information  must  be  provided  on  an 
annual  basis  is  determined  by  the 
information  included  in  the  final  official 
statement.  If  the  final  official  statement 
includes  financial  information  or 
operating  data  on  a  person,  information 
about  that  person  must  continue  to  be 
provided  to  the  secondary  market  if  the 
person  is  committed  by  contract  or  other 
arrangement  to  support  payment  of  the 
obligations  on  the  mimicipal 
securities.*'  Thus,  the  obligation  to 
provide  ongoing  information  relates  to 
those  persons  for  which  financial 
information  or  operating  data  is 
included  in  the  final  official  statement 
and  that  have  a  contractual  or  other 
connection  to  repayment  of  the 
municipal  obligations. 

(1)  Tne  obligated  person  concept.  The 
Proposed  Amendments  defined  a 
significant  obligor  as  "any  person  who, 
directly  or  indirectly,  is  the  source  of  20 
percent  or  more  of  the  cash  flow 
servicing  the  obligations  on  the 
municipal  security."  The  proposed 
definition  generated  a  significant 
amount  of  comment,  including  concerns 
that  it  could  be  interpreted  to  include 
significant  taxpayers  and  customers,*" 
credit  enhancers  (including  banks  that 
are  letter  of  credit  providers  and 
insurers  providing  bond  insurance),*' 
providers  of  guaranteed  investment 
contracts,*^  as  well  as  state  and  federal 


"See,  e.g..  Letter  of  ABA  Urban  Law  Section; 
Letter  of  Gilmore  ft  Bell.  PC.  ("Gilmore  &  Bell"); 
I-etter  of  New  York  Sute  Housing  Finance  Agency. 
State  of  New  York  Mortgage  Agenc> ,  New  York 
State  Medical  Care  Facilities  Finance  Agency 
("New  York  State  Housing  Finance  Agency");  Letter 
of  Orrick  Harrington. 

^See,  e.g..  Letter  of  Section  of  Business  Law. 
American  Bar  Association  ("ABA  Business  Law 
Section");  Letter  of  Treasurer  of  the  State  of 
California  ("Treasurer  of  the  Sute  of  California  ); 
Letter  of  Goldman  Sachs:  Letter  of  IDS  Financial 
Corporation;  Joint  Response;  Letter  of  Kutak  Rock; 
Letter  of  Morgan  Stanley:  Letter  of  National 
Association  of  State  Treasurers  ( "NAST"). 

'■»  Providers  of  bond  insurance,  letters  of  credit, 
and  liquidity  facilities  have  been  excepted  from  the 
definition  of  obligated  person  to  eliminate  the  need 
to  separately  obtain  and  disseminate  annual 
information  about  such  providers.  Se«?  Section 
lI.A.l.b.(l).  in^. 

"'See.  e.g.,  letter  of  American  Municipdl 
Power— Ohio,  Inc.  ("AMP— Ohio");  Letter  of 
Gilmore  ft  Bell;  Letter  of  Treasurer  of  the  Slate  of 
California. 

*'  See,  e.g.,  Letter  of  Financial  Guaranty  Insurance 
Company  ("FGIC");  Letter  of  Goldman  Sachs;  Letter 
of  Hawkins  Delafield  ft  Wood;  Letter  of  Thacher 
Proffitt  &  Wood. 

"^  See.  e.g..  Letter  of  Kutak  Rock. 


governments  that  provide  revenue 
sharing,  grant,  state  and  local  aid  and 
other  cofinancing  arrangements.*' 
Commenters  raised  technical  concerns 
as  to  the  appropriate  percentage  of 
repayment  obligation  necessary  to 
trigger  inclusion  in  the  definition  of 
significant  obligor,**  and  when  the 
percentages  were  to  be  measured.** 
Some  commenters  also  expressed 
concern  that,  in  the  bond  pool  context, 
the  definition  of  significant  obligor  mav 
not  have  permitted  sufficient  flexibility 
in  determining  which  obligors  in  a  pool 
would  be  the  subject  of  the  requirement 
to  provide  information  on  an  ongoing 
basis.** 

Commenters  suggested  a  number  of 
modifications  to  the  significant  obligor 
concept.  First,  a  number  of  commenters 
indicated  that  the  definition  of 
significant  obligor  should  include  a 
requirement  that  a  contractual 
relationship  exist  between  the  obligor 
and  the  repayment  of  the  obligation 
before  a  continuing  information 
obligation  is  imposed.*'  Second, 
commenters  recommended  modifying 
the  definition  to  include  different 
percentages  of  cash  flow,  ranging  from 
a  low  of  no  threshold  to  a  hi^  of  50% 
of  cash  now.*8  Third,  some  commenters 
suggested  replacing  the  entire  definition 
of  significant  obligor  with  the  concept  of 
materiality,  in  which  the  issuer  and  the 
other  offering  participants  would 
determine,  on  a  continuing  basis,  whose 
information  would  be  provided.** 


»'  See.  e.g..  Letter  of  ABA  Urban  Law  Section: 
Letter  of  Kutak  Rock;  Letter  of  Stale  of  Washington. 
Office  of  the  Treasurer. 

"  See.  e.g..  Letter  of  APPA;  Letter  of  George  K. 
Baum  ft  Co.;  Letter  of  CDFA;  Letter  of  Eaton  Vante 
Management;  Letter  of  NCHFFA. 

"  See.  e.g..  Letter  of  AB\Business  Law  Section; 
Letter  of  Electricities.  Inc;  Letter  of  Hawkins 
Delafield  ft  Wood;  Utter  of  Jflutak  Rock:  Letter  of 
Mudge  Rose:  Letter  of  San  Francisco  International 
Airport. 

•*See,  e^  .  Letter  of  ABA  Urban  Law  Section: 
Letter  of  A.G.  Edwards  ft  Sons,  Inc.:  Letter  of 
Council  of  Infrastructure  Financing  Authorities 
("CIFA"):  Letter  of  Hawkins  DeUfield  ft  Wood; 
Letter  of  Program  Administration  Serv  ices,  Inc. 

*'  See.  e.g..  Letter  of  ABA  Business  Law  Section: 
Letter  of  APPA:  Letter  of  City  of  Everett, 
Washington;  letter  of  Goldman  Sachs;  Letter  o( 
Hawkins  Delafield  ft  Wood;  Letter  of  Merrill  Lynch; 
Letter  of  Morgan  Stanley;  I>ener  of  Mudge  Rose: 
I-etter  of  Orrick  Herrington.  Certain  of  these 
commenters  noted  that  by  including  a  contractual 
or  similar  relationship  between  the  entity  making 
payments  and  the  financing,  custonners  and 
taxpayers,  having  no  connection  to  or  responsibility 
in  connection  with  the  financing  would  not 
inadvertently  be  swept  within  the  scope  of  the 
definition. 

»  See.  eg..  Letter  of  APPA;  Letter  of  George  K. 
Baum  ft  Co.;  Letter  of  City  of  Everett,  Washington; 
Letter  of  IDS  Financial  Corporation;  Letter  of 
Standish.  Ayer  ft  Wood.  Inc. 

*•  See.  eg..  Letter  of  ABA  Business  Law  iecliun: 
Letter  of  ALHFA:  Letter  of  PSA. 
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As  suggested  by  a  number  of 
commenters,  the  amendments  eliminate 
the  reference  to  significant  obligor.'"' 
Instead,  the  amendments  include  a 
definition  of  "obligated  person,"  which 
means  a  person  (including  an  issuer  of 
separate  securities)" that  is  committed  by 
contract  or  other  arrangement  structured 
to  support  payment  of  all  or  part  of  the 
obligations  on  the  municipal 
securities."  By  including  a  nexus  to  the 
financing  through  a  commitment  that  is 
structured  to  support  the  payment 
obligations,  the  amendments  address 
concerns  raised  by  many  commenters 
that  the  term  "source  of  cash  flow"  in 
the  definition  of  significant  obligor  was 
overbroad  and  could  encompass  persons 
with  no  relationship  to  the  financing.''^ 
The  requirement  for  a  contractual  or 
other  arrangement  will  assist 
Participating  Underwriters  in 
identifying  the  persons  for  which 
information  should  be  provided 
pursuant  to  an  undertaking. 

Some  commenters  recommended  that 
the  commitment  with  respect  to 
payment  of  the  obligation  on  the 
securities  consist  of  a  contractual 
obligation  to  and  enforceable  by 
bondholders.'^  instead,  the  definition 
includes  a  broader  notion  of  a  contract 
or  arrangement  that  is  structured  to 
"support  payment,"  without  specifying 
that  it  run  to  bondholders.  The 
definition  is  intended  to  include 
contracts  or  arrangements  where 
payments  are  made  either  to 
bondholders,  to  issuers  to  be  used  to 
pay  obligations  on  municipal  securities, 
or  through  conduit  structures.'* 


™See.  e.g..  Letter  of  FGIC;  Joint  Response;  Letter 
of  NABL:  Letter  of  PSA. 

"  See  Rule  15c2-12(f)(10). 

'^See,  e.g..  letter  of  Bose  McKinney  »  Evans; 
Letter  of  Mudge  Rose;  Lejter  of  New  York  Dormitory 
Authority;  Letter  of  Orrick  Herrington. 

'*See.  e.g..  Letter  of  Base  McKinney  h  Evans; 
Letter  of  Goldman  Sachs;  Letter  of  Indiana  Bond 
Bank:  Letter  of  Hawkins  Delafield  &  Wood. 

''*  For  example,  if  all  or  a  portion  of  a  project 
financed  by  bonds  is  used  by  a  party  that  has 
committed,  by  contract  or  other  arrangement 
(urritten  or  oral)  to  pay  for  such  use.  and  such 
payments  support  payment  of  debt  service  on  the 
bonds  (as  structured  at  the  time  of  issuance), 
continuing  information  on  the  party  would  be 
appropriate.  Accordingly,  parties  that  support  debt 
service  through  payments  under  a  lease,  loan, 
installment  sale  agreement,  or  other  contract 
relating  to  use  of  a  project  are  included  in  the 
definition,  regardless  of  whether  the  fmancing  is  a 
conduit  arrangement  (such  as  a  non-recourse  loan 
to  a  manufacturer  to  finance  acquisition  of  a  new 
facility  or  to  a  hospital  to  acquire  equipment)  or 
system  or  project  financing  (such  as  a  lease  to  a 
particular  carrier  of  a  terminal  in  an  airport  system 
or  sale  of  the  output  of  a  facility  pursuant  to  a  take- 
or-pay  (or  take-and-pay)  contract).  Major  customers 
purchasing  power  from  a  municipal  light 
department  that,  to  turn,  is  under  a  take-or-pay 
contract  with  a  joint  action  public  power  agency 
would  not  be  included  in  the  definition,  although 
the  municipal  light  department  would  likely  be 


Similarly,  the  reference  to  "obligations 
on  municipal  seciuities"  is  intended  to 
be  broad  enough  to  cover  debt 
obligations,  lease  payments  and  any 
other  repayment  obligation  on  or 
resulting  from  the  municipal  seauities. 

As  was  the  case  with  the  proposed 
significant  obligor  concept,  the  term 
"obligated  persons"  includes,  but  is 
broader  than,  the  concept  of  issuers  of 
separate  securities  under  Rule  131 
pursuant  to  the  Securities  Act  of  1933 
("Securities  Act")  's  and  Exchange  Act 
Rule  3b-5.'*  Also,  in  response  to 
comments  raised  that  the  terms  "issuer" 
or  "significant  obligor"  do  not 
sufficiently  address  financings  in  which 
the  source  of  repayment  is  not  a 
separate  person  or  entity,  but  a 
dedicated  revenue  stream  from  a 
specified  project,  segregated  tax 
revenues  or  other  enterprise,  fund  or 
account.''  the  definition  includes 
persons  which  are  obligated  generally, 
such  as  with  full  recourse  to  the  person, 
or,  in  a  more  limited  manner,  such  as 
through  an  enterprise,  fund  or  accoimt 
of  such  person,  including  a  dedicated 
revenue  stream.  As  noted  above,  the 
obligation  to  provide  information  must 
cover  all  such  enterprises,  funds  or 
accounts,  whether  or  not  there  is  a 
separate  entity.  In  such  a  case,  the 
information  undertaking  could  be 
provided  by  the  governmental  unit  or 
financing  authority  of  which  the 
enterprise,  fund  or  account  is  a  part.'* 
For  example,  a  Participating 
Underwriter  could  accept  an 
information  undertaking  from  a  state 
issuing  bonds  secured  solely  by  funds 
collected  under  a  special  tax.  to  report 
financial  information  relating  to  the 
special  tax;  for  issues  supported  both  by 
contracts  of  assistance  of  separate 
authorities  or  funds  in  addition  to  the 
issuer's  own  revenues,  undertakings 
from  the  separate  authorities,  as  well  as 
the  issuer  could  be  provided. 
Accordingly,  although  the  definition  of 
significant  obligor  has  been  eliminated, 
that  modification  does  not  reflect  a 
change  in  the  Commission's  assessment 
of  the  importance  of  ongoing 


included  in  the  definition.  Similarly,  major 
taxpayers  in  a  municipal  general  obligation  issue 
would  not  be  included  in  the  definition;  however, 
an  undertaking  covering  a  developer  that  is  the  sole 
landowner  in  a  development  district  assessment 
financing  in  which  the  future  collection  of 
assessments  to  service  the  borrowing  is  dependent 
upon  the  developer  as  part  of  the  structure  of  the 
financing  may  be  appropriate. 

"  17  CFH  239.131. 

'«17CFR240.3b-5 

"  See.  e.g..  Letter  of  Fidelity  Management  and 
Research  Company:  Letter  of  Mudge  Rose;  Letter  of 
NABL;  Letter  of  Texas  Public  Finance  Authority. 

"•See Rule  lSc2-t2(b)(5)(i). 


information  concerning  the  ultimate 
sources  of  payment  on  the  securities. 

Unlike  the  significant  obligor  concept 
in  the  Proposed  Amendments,  there  is 
no  need  to  include  a  specified 
percentage  of  payment  in  the  definition 
of  obligated  person,  because  the  issuer 
and  other  participants  will  determine  at 
the  time  of  preparation  of  the  final 
official  statement  which  obligated 
persons  are  material  to  an  Offering."  In 
making  that  materiahty  determination, 
the  parties  to  a  financing  will  evaluate 
the  facts  of  the  Offering.so 

Determining  the  obligated  persons  in 
pooled  financings  requires  more         • 
flexibility,  because  the  composition  of 
the  pool  may  vary  over  time.  Rather 
than  identifying  the  specific  persons  for 
which  information  will  be  provided  on 
a  continuing  basis,  under  the 
amendments,  bond  pools  must  describe 
in  their  official  statements,  and  the 
undertaking,  the  objective  criteria 
(presimiably  including  percentage  of 
payment  support)  they  will  apply 
consistently,  both  in  the  final  official 
statement  and  on  a  continuing  basis,  in 
determining  whether  information 
concerning  an  obligated  person  will  be 
provided,*'  The  amendments  permit, 
but  do  not  require  this  approach  for 
non-pooled  issuers.  The  objective 
criteria  approach  ensures  that  financial 
information  and  operating  data  will  be 
provided  about  those  persons  that,  at 
the  time  of  disclosure,  meet  the 
objective  standards  described  in  the 
undertakings.  Obligated  persons  could 
commit  to  the  issuer,  at  the  time  of 
initial  participation  in  a  pooled 
financing,  through  an  undertaking  to 
provide  information  when  and  if  they 


"  Under  the  revised  amendments,  the  concerns  of 
some  commenters  that  the  definition  of  significant 
obligor  failed  to  take  into  account  short  term 
arrangements  (i.e.  the  arrangements  with  persons 
providing  cash  flow  were  shorter  than  th-j  term  of 
the  securities)  is  also  alleviated  in  two  ways.  First, 
the  issuer  determines  at  the  outset  if  an  obligated 
person  is  material  to  the  offering.  Second,  assuming 
an  obligated  person  is  included  in  the  final  official 
statement,  the  undertaking  to  continue  to  provide 
information  on  such  obligated  person  may  be 
terminated  once  it  no  longer  has  liability  for  any 
obligation  on  or  relating  to  repayment  of  the 
municipal  securities.  See  Rule  15c2-12(b)(5)(iii): 
Letter  of  APPA;  Letter  of  Hawkins  Delafield  & 
Wood. 

""Guidelines  and  practices  that  have  developed 
in  other  contexts  may  be  useful  in  analyzing  both 
the  materiality  of  an  obligated  person  to  the 
municipal  financing  and  the  appropriate  level  of 
disclosure  relating  to  such  obligated  person.  For 
example,  in  connection  with  securitization  of  non- 
recour.se  commercial  mortgage  loans,  the  10  percent 
and  20  percent  property  assets  concentration  tests 
described  in  Staff  Accounting  Bulletins  71  and  71 A 
are  applied.  These  percentages  are  applied  by 
analogy  in  other  asset -becked  financings. 

•'  Although  the  amendments  do  not  specify  the 
scope  of  the  objective  criteria,  the  criteria 
description  should  be  clear  as  to  when  and  bow 
they  arc  applied. 
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I  atisfy  that  criteria.  Obligated  persons 
1  hat  no  longer  meet  the  objective  criteria 
'  vill  no  longer  need  to  provide  ongoing 
;  nformation.  In  order  to  ensure  that  the 
selection  method  is  incorporated  into 
the  undertaking,  the  amendments 
require  that  Participating  Underwriters 
reasonably  determine  that  the 
undertakings  identify  those  persons  for 
which  the  information  will  be  provided, 
either  by  name  or  by  the  objective 
criteria  to  be  used  to  select  such 
persons.*^ 

Commenters  were  divided  on  whether 
providers  of  bond  insurance,  letters  of 
credit,  and  other  liquidity  facilities, 
should  be  excluded  from  the  definition 
of  significant  obligor.*-'  The  concept  of 
"obligated  person"  encompasses  these 
entities  because  they  are  committed,  at 
least  conditionally,  to  support  payment 
of  principal  and  mterest  obligations. 
Moreover,  these  persons  normally  are 
material  to  an  understanding  of  the 
security,  and,  therefore,  official 
statements  should  contain  financial 
information  concerning  such  persons 
either  directly  or  by  reference  to 
publicly  available  materials.  A  niunber 
of  commenters  stated,  however,  that  it 
would  be  inappropriate  to  put  the  onus 
on  the  issuer  to  provide  information  on 
such  providers  on  an  annual  basis, 
particularly  where  that  information  is 
otherwise  available  to  investors  either 
upon  request  or  in  public  reports  that 
have  been  submitted  to  appropriate 
regulatory  authorities.** 


II 


«SeeRule  15c2-12(bH5)(ii). 

"^See,  e.g..  Letter  of  ABA  Urban  Law  Section; 
Letter  of  Blackwell  Industrial  Authority,  Blackwell. 
Oklahoma;  Letter  of  Davis  Polk  ft  Wardwell;  Letter 
cf  IDS  Financial  Corporation;  Letter  of  Kutak  Rock; 
Letter  of  Oregon  Economic  Development 
Department;  Letter  of  Realvest  Capital  Corporation; 
Letter  of  Thacher  Proffitt  &  Wood.  Some 
commenters  also  were  concerned  as  to  whether  the 
definition  would  encompass  providers  of 
guaranteed  investment  contracts  and  other 
investment*.  See,  e.g..  Letter  of  ABA  Urban  Law 
Section;  Letter  of  Kutak  Rock,  on  behalf  of  AMBAC 
Indemnity  Corporation,  Capital  Markets  Assurance 
Corporation,  Capital  Reinsurance  Company, 
Enhance  Reinsurance  Company,  Financial  Guaranty 
Insurance  Company.  Financial  Security  Assurance, 
Inc.,  and  Municipal  Bond  Investors  .Assurance 
Corporation  ("Kutak  Rock  on  behalf  of  Financial 
Guaranty  Insuren").  A  functional  approach 
determines  whether  providers  of  investments 
should  provide  ongoing  information.  For  example, 
if  the  proceeds  of  an  Ofifering  are  invested  in 
guaranteed  investment  contracts  ("GICs"),  and  the 
income  from  the  GICs  is  the  predominant  source  of 
revenue  to  repay  the  obligations  on  the  securities, 
information  about  the  provider  may  be  material  to 
the  Offering,  including  on  an  ongoing  basis.  If. 
however,  other  sources  of  revenue  are  committed  to 
support  payment  of  the  obligations,  the  relative 
importance  of  the  provider  of  the  GIC  to  investors 
may  be  diminished. 

**See,  e.g..  Letter  of  ABA  Urban  Law  Section: 
Letter  of  Smith,  Gambrell  &  Russell;  Letter  of  Texas 
Water  Development  Board.  Some  commenters  noted 
difficulty  in  obtaining  information  from  credit 
inhancers.  See  Letter  of  Association  of  Bay  Area 


Commenters  indicated  a  willingness 
by  providers  of  bond  insurance,  letters 
of  credit,  and  other  liquidity  facilities  to 
deposit  publicly  available  reports  in  a 
repository,  or  otherwise  note  where 
such  reports  may  be  easily  obtained.*' 
The  issuer  or  other  obligated  person 
providing  the  undertaking  may  then 
refer  to  such  reports  in  their  annual 
financial  information  and  indicate  the 
location  where  any  such  current  aimual 
reports  can  be  obtained.  Based  upon 
such  representations,  providers  of  bond 
insurance,  letters  of  credit,  and  liquidity 
facilities  have  been  excepted  from  the 
definition  of  obligated  person  to 
eliminate  the  need  to  separately  obtain 
and  disseminate  annual  information 
about  such  providers. 

The  Commission  encourages  industry 
participants  to  work  together  to  adopt 
appropriate  disclosure  practices,  both 
with  respect  to  information  concerning 
the  provider  contained  in  primary 
offering  materials  and  on  an  ongoing 
basis  in  the  annual  financial 
information.  The  Commission  will 
monitor  developments  in  this  area 
regarding  the  nature  and  quality  of 
information  made  available  about  credit 
enhancers  and  liquidity  providers,  and 
the  manner  in  which  information  is 
made  available  to  determine  whether 
further  steps  are  necessary  to  assure 
access  to  this  important  body  of 
information. 

(2)  Who  must  undertake.  A  related 
question  to  whose  information  must  be 
given  is  who  must  provide  the 
information  undertaking;  the  person 
providing  the  undertaking  may  not 
necessarily  be  the  person  about  which 
the  information  relates.  The  Proposed 
Amendments  would  have  required  that 
the  continuing  information  vmdertaking 
be  provided  by  the  issuer.  A  significant 
number  of  commenters  raised  concerns 
about  which  of  potentially  several 
persons  that  could  be  considered  an 
issuer  of  municipal  securities*^  would 
be  expected  to  provide  the  imdertaking 
and  who  would  make  that 
determination.*'  This  was  a  particular 


Coveriunents;  Letter  of  New  York  Slate  Housing 
Finance  Agency;  Letter  of  State  of  Washington. 
Office  of  the  Treasurer. 

"  See.  e.g..  Memorandum  of  August  10, 1994 
Meeting  with  Davis.  Polk  and  Wardwell  and 
Various  Banks:  Letter  of  Kutak  Rock  on  Behalf  of 
Financial  Guaranty  Insurers.  One  commenter 
recommended  that  bond  insurers  and  banks 
providing  letters  of  credit,  who  are  not  subject  to 
periodic  reporting  requirements  of  the  federal 
securities  laws,  send  publicly  available  reports  to 
the  repositories.  See  Letter  of  ABA  Urban  Law 
Section. 

■*The  term  "issuer  of  municipal  securities."  as 
defined  in  Rule  lSc2-12,  includes  issuer*  of 
separate  securities  as  weU. 

""  See.  eg..  Letter  of  ALHFA:  Letter  of  Hawkins 
Delafield  &  Wood;  Letter  of  Kutak  Rock;  Letter  of 


concern  in  fight  of  the  potential  liabilit>' 
of  the  issuer  providing  the  undertaking 
for  the  provision  and  the  content  of 
information  regarding  other  issuers  and 
significant  obligors — persons  not 
necessarily  under  their  control. 
Commenters  made  a  number  of 
suggestions  to  address  these  perceived 
ambiguities,  including  requiring  that 
each  issuer  of  a  municipal  security  and 
each  significant  obligor  undertake  to 
provide  the  information  only  with 
respect  to  itself.** 

In  response  to  these  concerns,  and 
consistent  with  the  general  approach  to 
affording  imdenvriting  participants 
significant  flexibility,  the  undertaking 
provision  has  been  revised  to  provide 
that  the  undertaking  may  be  made  by 
any  issuer  of  the  municipal  seciuities 
being  offered,  or  by  any  obligated 
person  for  which  information  is 
provided  in  the  final  official  statement. 
An  issuer  of  a  municipal  security  may 
provide  the  undertaking,  regardless  of 
whether  it  is  obligated  on  the  municipal 
security.  In  addition,  obligated  persons 
may  provide  the  undertaking  regardless 
of  whether  they  are  deemed  an  issuer  of 
municipal  securities.  These  obligated 
persons  may  be  the  main,  if  not  the 
only,  credit  source  for  repajTuent  of  th> 
obligations  on  the  mimicipal  securities. 
This  approach  should  allow  the 
governmental  issuer  to  shift  to  the 
obligated  person  the  responsibility  to 
provide  information  on  a  continuing 
basis. 

Thus,  a  Participating  Underwriter 
need  only  reasonably  determine  that  an 
issuer  of  municipal  securities  or  an 
obligated  person  for  which  financial 
information  or  operating  data  is 
presented  in  the  final  official  statement 
has  agreed  to  provide  the  information 
called  for  by  the  r  le;  it  will  not  be 
necessary  to  obtain  an  undertaking  from 
all  possible  issuers  and  obUgated 
persons.  Moreover,  to  respond  to  the 
expressed  concern  that  separate 
undertakings  should  be  permitted,  the 
amendments  have  been  revised  to 
recognize  that  undertakings  may  be 
provided  in  combination  with  other 
issuers  and  other  obligated  persons.  In 
all  cases,  however,  the  imdertakings, 
either  individually  or  collectively,  must 
constitute  a  commitment  to  provide 
information  with  respect  to  all  the 
persons  about  which  information  must 
be  provided  on  an  aimual  basis. 

The  amendments  have  been  revised  to 
clarify  that  dissemination 


National  State  Auditors  Association;  Letter  of  the 
Trmsurer  of  the  State  of  North  Carolina. 

■■  See,  e.g.,  l«tter  of  ABA  Urban  Law  Section: 
Letter  of  ALHFA:  Letter  of  Kutak  Rock;  l>etter  of 
NABL. 
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responsibilities  may  be  delegated  to 
designated  agents  or  to  indenture 
trustees.  As  commenters  pointed  out, 
there  are  circumstances  in  which  third 
parties  may  be  effective  in  assisting 
issuers  and  obligated  persons  in 
disseminating  the  information."' 
Moreover,  indenture  trustees  have 
expressed  concerns  about  being 
considered  "designated  agents"  in 
performing  any  dissemination  role, 
based  on  the  scope  of,  and  standards 
affecting,  their  responsibilities  as 
indenture  trustees.'*'  The  language  has 
been  revised  in  response  to  clarify  that, 
in  addition  to  designated  agents,  issuers 
or  obligated  persons  may  contractually 
empower  indenture  trustees  to 
disseminate  information  that  an  issuer 
or  obligated  person  has  agreed  to 
provide.  The  parties  may  authorize  an 
indentiue  trustee  to  provide  certain 
information  through  specific  instruction 
or  on  its  own  initiative  upon  becoming 
aware  of  particular  facts. 

c.  Scope  of  financial  information  and 
operating  data  to  be  provided  on  an 
annual  basis — (1)  Definition  of  annual 
financial  information.  The  amendments 
provide  a  definition  of  the  term  "annual 
financial  information," '■  a  concept  that 
was  used,  without  definition,  in  the 
Proposed  Amendments.  The  definition 
of  aimual  financial  information  specifies 
both  the  timing  of  the  information — that 
is,  once  a  year — and,  by  referring  to  the 
final  official  statement,  the  type  of 
financial  information  and  operating  data 
that  is  to  be  provided  to  the  repositories. 
If  financial  information  or  operating 
data  concerning  an  obligated  person  (or 
category  of  obligated  persons  in  the  case 
of  financings  using  the  objective  criteria 
approach)  is  included  in  the  final 
official  statement,  then  annual  financial 
information  would  consist  of  the  same 
type  of  financial  information  or 
operating  data.  For  example,  if 
anticipated  cash  flow  information  is 
provided  in  the  final  official  statement 
for  a  revenue  bond  financing,  cash  flow 
data  reflecting  actual  operations  must 
continue  to  be  provided  on  an  annual 
basis.  Only  the  annual  financial 
information  called  for  by  the 
undertcikings  need  be  sent  to  the 
repositories;  other  types  of  financial 
information  and  reports  that  may  be 
prepared  by  the  issuer  or  obligated 
persons  are  not  subject  to  the  rule's 
dissemination  provisions. 


Many  commenters  addressed  the 
issue  of  whether  the  rule  should  specify 
form  and  content  of  the  information  that 
should  be  provided  on  an  annual  basis, 
as  well  as  for  event  specific 
information.'^  Some  commentersargued 
that  the  rule  should  include  specified 
formats  for  information  to  be  provided, 
including  financial  statements  and 
certain  industry  reporting  formats,'^ 
while  other  commenters  contended  that 
no  form  or  content  should  be  specified 
and  that  the  parties  should  be  permitted 
to  make  determinations  based  on 
materiality  alone.**  As  discussed  below, 
the  flexibility  afforded  by  the  concept  of 
aimual  financial  information  addresses 
these  concerns  by  providing  a  minimum 
standard  for  ongoing  disclosure,  but 
allowing  the  parties  to  define  that 
standard  with  respect  to  each  Offering 
of  municipal  securities. 

(2)  Financial  information.  The 
proposal  to  mandate  audited  financial 
statements  produced  considerable 
comment.  As  vvrith  the  proposed 
definition  of  final  official  statement, 
commenters  expressed  concern  with  the 
availability  of  audited  financial 
statements  on  an  annual  basis,  as  well 
as  the  relevance  of  financial  statements 
for  certain  types  of  financings. 

Some  commenters  indicated  that 
some  municipalities  were  not  required 
by  law  to  have  independently  audited 
financial  statements,  and  any  such 
requirement  would  impose  a  significant 
new  expense."  A  niunber  of 
commenters  also  expressed  doubt  as  to 
whether  audited  financial  information 
could  be  delivered  on  an  annual  basis, 
because  audits  may  not  be  completed 
for  a  number  of  years  following  the 
close  of  the  fiscal  year.'*  Commenters 
noted  that  in  some  cases,  financial 
statements  for  certain  types  of  entities 
were  audited  every  year,  and  in  other 
cases  every  2-3  years.'''  Therefore,  some 
of  these  commenters  argued  that  the 
requirement  for  annual  audited 


"See,  e.g..  Letter  of  Bond  Investors  Association: 
letter  of  PSA:  Letter  of  Texas  Public  Finance 
Authority. 

"•See.  e.g.,  Letter  of  Bank  One  Corporation:  Letter 
of  Reliance  Trust  Com[>any:  Letter  of  State  Street 
Bank  and  Trust  Company. 

"Rule  15C2-1 2(0(9). 


•2  See.  e.g..  Letter  of  Dean  Witter  Reynolds,  Inc 

("Dean  Witter"];  letter  of  National  League  of  Cities; 
Letter  of  NFMA;  joint  Response;  Letter  of  PSA: 
Letter  of  Tillinghast,  Collins  &  Graham:  Letter  of  the 
Treasurer  of  the  State  of  Connecticut. 

"See,  e.g..  Letter  of  Oain  Bosworth,  Inc.;  Letter 
of  First  Albany  Corporation;  Letter  of  MSRB;  Letter 
of  NFMA;  Letter  of  Standish,  Ayer  &  Wood.  Inc. 

■"See,  e.g..  Letter  of  CDFA;  Letter  of  Chapman 
and  Cutler;  Letter  of  QFA;  Joint  Response:  Letter  of 
H.M.  Quackenbush;  Letter  of  NABL. 

"  See,  e.g.  Letter  of  Texas  Water  Development 
Board:  Letter  of  State  of  Washington,  Office  of  the 
Treasurer. 

'*Se«?,  e.g..  Letter  of  City  of  Barling:  Letter  of  Dain 
Bosworth,  Inc.;  Letter  of  Friday,  Eldridge  &  Cla.'-k. 

"  See.  e.g.,  Letter  of  AMP— Ohio;  Letter  of  State 
of  Indiana,  State  Board  of  Accounts;  Letter  of  State 
of  Montana.  Department  of  Natural  Resources  and 
Conservation:  Letter  of  Washington  Finance 
Officers  Association. 


financial  statements  would  have  an 
adverse  impact  on  an  issuer's  ability  to 
access  the  public  securities  markets  or 
increase  its  costs  of  financing.'* 

A  number  of  commenters  also  raised 
concerns  regarding  the  availability  of 
full  financial  statements  for  certain 
issuers,  whether  or  not  audited."  As 
examples,  commenters  noted  that  some 
issuing  entities  do  not  have  their  own 
financial  statements  and  may  be 
included  in  the  financial  statements  of 
a  larger  issuer  or  entity. 'oo  Commenters 
from  two  states  indicated  that 
governmental  units  of  the  states  may  be 
encompassed  in  the  state's 
comprehensive  annual  financial  report 
and  that  there  may  be  only 
supplemental  schedules  that  described 
the  governmental  units.'"' 

Some  commenters  raised  the  point 
that  financial  statements  of  a  general 
govenunental  unit  may  not  necessarily 
be  relevant  in  certain  project  and 
structured  financings. '"^  As  an  example, 
one  commenter  noted  that  in  some  asset 
backed  financings,  information  about 
the  governmental  issuer  may  be  relevant 
only  with  respect  to  its  experience  in 
managing  programs  of  loan  pools. '"^ 

Conunenters  proposed  a  number  of 
alternatives  to  the  requirement  to 
provide  annual  audited  financial 
statements.  Among  the  alternatives  was 
a  suggestion  that  financial  statements  be 
required  in  the  form  customarily 
prepared  by  the  issuer  promptly  upon 
becoming  available  and  that  audited 
financial  statements  be  provided  to  the 
extent  available. 'o*  Other  suggestions 
included  limiting  the  requirement  to 
those  entities  required  by  state  or 
federal  law  to  have  audited  financial 
statements. '°' 


*•  See.  e.g..  Letter  of  AMP— Ohio;  1-etter  of 
Washington  Finance  Officers  Association. 

'*See,  e.g..  Letter  of  ABA  Business  Law  Section: 
Letter  of  Florida  Division  of  Bond  Finance;  Letter 
of  Gust  ft  Rosenfeld;  Letter  of  Office  of  the  State 
Auditor,  Texas  ("Texas  Office  of  the  State 
Auditor"). 

'""See,  e.g..  Letter  of  Treasurer  of  the  State  ol 
North  Carolina:  Letter  of  Texas  Office  of  the  Slate 
Auditor. 

'"'  See.  e.g..  Letter  of  the  Treasurer  of  the  State 
of  North  Carolina;  Letter  of  Texas  Office  of  the  State 
Auditor. 

'"^See,  e.g..  Letter  of  ABA  Urban  Law  Section: 
Letter  of  APPA;  Letter  of  Goldman  Sachs;  Letter  of 
Gust  &  Rosenfeld;  Letter  of  The  Hospital  &  Higher 
Education  Facilities  Authority  of  Philadelphia: 
Letter  of  Morgan  Stanley;  Letter  of  NABL;  Letter  of 
New  York  State  Housing  Finance  Agency. 

""See  Letter  of>ABA  Urban  Law  Section. 

"^See,  e.g..  Letter  of  ABA  Business  Law  Section; 
Letter  of  Association  of  Bay  Area  Governments; 
Letter  of  North  East  Independent  School  District: 
Letter  of  PSA;  Letter  of  Washington  Finance 
Officers  Association. 

'"  See.  e.g.,  Letter  of  the  Treasurer  of  the  Stale 
of  North  Carolina;  Letter  of  Washington  Finance 
Officers  Association. 
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In  view  of  the  comments  received,  the 
hmendments  do  not  adopt  the  proposal 
to  mandate  audited  financial  statements 
on  an  annual  basis  with  respect  to  each 
issuer  and  significant  obligor.  Instead, 
the  amendments  continue  to  require 
annual  financial  information,  which 
may  be  unaudited,  and  may,  where 
appropriate  and  consistent  with  the 
presentation  in  the  final  official 
statement,  be  other  than  full  financial 
statements!  While  it  is  anticipated  that 
full  financial  statements  will  be 
provided  for  entities  with  ongoing 
revenues  and  operating  expenses,  it  is 
possible  that  in  the  case  of  dedicated 
revenue  streams  and  certain  types  of 
structured  financings,  other  types  of 
special  piupose  financial  statements, 
project  operating  statements  or  reports 
may  'oe  used  to  reflect  the  financial 
position  of  the  credit  source  for  the 
financing.  However,  if  audited  financial 
stateinents  are  prepared,  then  when  and 
if  available,  such  audited  financial 
statements  will  be  subject  to  the 
undertaking  and  must  be  submitted  to 
the  repositories."*  Thus,  as  suggested 
by  a  number  of  commenters,  the 
undertaking  must  include  audited 
financial  statements  only  in  those  cases 
where  they  otherwise  are  prepared. 

The  amendments  adopt  the  proposed 
requirement  that  the  undertaking 
specifv'  the  accounting  principles 
pursuant  to  which  the  financial 
information  provided  as  part  of  the 
annual  financictl  information  will  be 
prepared.""  As  discussed  in  the 
Proposing  Release,  it  is  important  that 
financial  information  be  prepared  on  a 
consistent  basis  to  enable  market 
participants  to  evaluate  results  and 
perform  year  to  year  comparisons.'"" 
The  undertaking  also  must  specify 
whether  audited  financial  statements 
will  be  provided  as  part  of  the  annual 
financial  information.'** 

The  amendments  do  not  establish  a 
standardized  format  for  presentation  of 
financial  information,  or  any 
specification  of  the  content  of  the 
information,  other  than  by  reference  to 
the  final  official  statement.  The  annual 
Rnancial  information  may  be  presented 
through  any  disclosure  document  or  set 


••-Sre  Rule  15c2-12(b)(5)(i)(B). 

""  Scf  Rule  15c2-12(b)(5)(ii)(B). 

'"■  Sif  Proposing  Release.  A  number  of 
1  'inimentars  responded  to  the  request  for  comment 
on  specification  of  the  use  of  generally  accepted 
jcrounling  principles  ("G.V\P")  and  generally 
accepted  auditing  standards  ("GA.AS").  See.  e.g.. 
Letter  of  Comptroller  of  the  State  of  California: 
I  cttrr  of  Coveminent  Accounting  Standards  Board 
[■  G.\SB");  Letter  of  NAST:  Letter  of  National  State 
Auditors  Associatioa:  Letter  of  Prudential 
Investment  Corp.  The  amendments  as  adopted  do 
;iot  mandate  the  use  of  either  GAAP  or  GA.AS. 

'"Sep  Rule  15c2-12(b)(SJ(iiKB). 


of  documents,  whatever  their  form  or 
principal  purpose,  that  include  the 
necessary  information.  The 
amendments,  as  adopted,  contemplate 
that  sequential  final  official  statements 
prepared  by  frequent  issuers  may  meet 
the  standards  of  the  rule.  As  in  the  case 
of  final  official  statements,  annual 
financial  information  submitted  to  a 
repository  also  may  reference  other 
information  already  submitted  to 
repositories  or  the  MSRB.  or  filed  with 
the  Commission. "0 

(3)  Operating  data.  The  Proposed 
Amendments ' ' '  would  have  required 
that  the  imdertaking  call  for  pertinent 
operating  information,  and  that  the 
parties  specify  the  pertinent  operating 
information  to  be  provided  on  an  annual 
basis.  The  basic  concern  of  commenters 
regarding  this  provision,  in  addition  to 
issues  of  specification  of  form  and 
content  discussed  above,  was  that  the 
use  of  the  term  "pertinent"  did  not 
provide  sufficient  guidance  as  to  w  ho 
woidd  determine  what  was  pertinent 
and  what  independent  obligations 
Participating  Underwriters  would  have 
with  respect  to  such  evaluation. "^ 

The  amendments  have  been  modified 
to  respond  to  these  comments.  The 
phrase  "pertinent"  has  been  deleted 
from  the  reference  to  operating 
information  and  the  word  "data"  is  used 
to  emphasize  the  intended  quantitative 
nature  of  the  information.  Operating 
data  is  included  as  a  subset  of  annual 
financial  information,  and  the  operating 
data  to  be  provided  annually  also  is 
determined  by  reference  to  the  type  of 
operating  data  presented  in  the  final 
official  statement.  Thus,  the  parties  will 
determine  at  the  outset,  presumably 
with  the  assistance  of  applicable 
industry  guidelines,  what  operating  data 
will  be  provided  both  initially  and  on 
an  ongoing  basis.  For  example,  in  a 
conduit  health  care  financing,  under 
current  industry  practice,  an  official 
statement  tj-pically  provides 
information  relating  to  the  obligated 
party — the  hospital — in  an  appendix.  In 
addition  to  a  discussion  describing  the 
hospital,  its  administration  and 
management,  economic  base  and  service 
area,  and  capital  plan,  operating 
statistics  such  as  bed  utilization, 
admissions  and  type,  patient  days,  and 
payor  utilization  often  is  provided. 


""Of  course,  any  required  information  must  be 
the  subject  of  an  undertaking,  and  if  the  information 
cross  referenced  has  not  bf«n  submitted  to  a 
repository  or  the  MSRB.  or  filed  with  the 
Commission,  the  undertaiung  will  not  tiave  been 
complied  with. 

'"Paragraph  (b)(5HiK.M  of  the  Proposed 
.Amendments. 

>'-Sep,  e.g..  Letter  of  APPA:  Letter  of  Fidelity 
Management  and  Research  Company;  Letter  of 
Hawkins  DelaiMd  &  Wood. 


Under  the  amendments,  in  this  type  of. 
transaction,  parties  at  the  outset  of  a 
transaction  will  determine  which 
operating  data  will  be  included  in  the 
hospital  appendix;  such  information,  in 
turn,  will  be  the  type  of  "operating 
data"  to  be  provided  annually. 

Some  commenters  expressed  concern 
that  the  Proposed  Amendments  were 
not  sufficiently  flexible  to  permit  parties 
to  address  changing  conditions  because 
the  undertaking  would  have  to  describe 
the  financial  and  pertinent  operating 
information  to  be  provided  in  the 
future."'  Nonetheless,  the  requirement 
that  the  undertaking  specify  in 
reasonable  detail  the  type  of  data  that 
will  be  provided  on  an  ongoing  basis, 
including  the  identity  of  the  persons  (or 
category  of  persons)  about  which  the 
information  will  relate  has  been 
retained.  As  is  the  case  with  financial 
information,  the  intent  of  the 
amendments  is  to  give  investors  and 
market  participants  the  ability  to 
evaluate  the  sectuity  tiirough 
comparisons  of  the  quantitative 
operating  data  provided.  Contrary-  to  the 
suggestion  of  some  commenters.  the 
undertaking  would  be  meaningless  if 
issuers  and  obligated  persons  could 
unilaterally  determine  that  certain  types 
of  information  were  no  longer  necessary 
or  meaningful  to  investors. 

Because  the  amendments  require  that 
the  undertaking  specify  only  the  general 
type  of  information  to  be  supplied,  there 
should  be  sufficient  flexibilitv  to 
accommodate  subsequent  developments 
that  may  require  adjustments  in  the 
financial  information  and  operating  data 
that  should  be  provided  annually.  Of 
course,  nothing  in  the  undertaking  will 
prevent  a  party  from  providing 
additional  information,  particularly 
where  such  disclosure  may  be  necessan,- 
to  avoid  liability  under  the  antifraud 
provisions  of  the  federal  securities  laws. 
Similarly,  the  amendments  make 
specific  provision  for  adjusting  the 
persons  about  which  information  is 
provided.  As  required  in  the  case  of 
pooled  financings,  parties  may  identify 
the  persons  covered  by  reference  to 
objective  selection  criteria  that  will  be 
applied  on  a  consistent  basis  between 
the  offering  statements  and  with  regard 
to  annual  financial  information. 
Moreover,  the  party  providing  the 
undertaking  need  not  continue  to 
provide  information  concerning  persons 
that  are  no  longer  obligated  persons 
with  respect  to  the  municipal  securities. 

A  new  provision  has  been  added  to 
the  amendments  which  permits  the 
written  agreement  or  contract  to  have  a 


"''See.  e.g..  Letter  of  Chapman  and  Cutler  Joint 
Response:  Letter  of  Kulak  Rock. 
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tennination  provision  with  respect  to 
any  obligated  person  that  is  no  longer 
directly  or  indirectly  liable  for 
repayment  of  any  of  the  obligations  on 
the  municipal  securities. '  '*  Once  an 
obligated  person  no  longer  has  any 
liability  for  repayment  of  the  municipal 
securities,  whether  through  termination 
or  expiration  of  its  commitment  to 
support  payment,  or  as  a  result  of  a 
defeasance  of  the  municipal  securities 
with  no  remaining  liability,  then  the 
obligation  to  provide  annual  financial 
information  and  notices  of  events  may 
terminate. 

2.  Notice  of  Material  Events 

Commenters  generally  agreed  that 
issuers  and  obligors  should  be  subject  to 
an  undertaking  to  provide  event 
information  to  the  market."'  Brokers, 
dealers  and  municipal  securities  dealers 
supported  these  provisions  of  the 
Proposed  Amendments,  because  the  use 
of  a  list  provides  guidance  as  to  what 
events  should  be  covered."*  Other 
commenters,  however,  felt  that  the  list 
should  be  deleted  from  the  rule  and  that 
the  concept  of  materiality  should  be 
relied  upon  to  determine  what  events 
should  be  the  subject  of  notices. '  '^ 
Some  commenters  believed  that  the  list 
of  eleven  events  should  be  expanded  to 
include  a  provision  that  would  cover 
any  other  event  that  might  reasonably  be 
expected  to  have  a  material  adverse 
effect  on  the  holders  of  the  bonds. '  "* 

The  list  of  eleven  events  has  been 
retained  in  the  amendments."'  As 
indicated  in  the  Proposing  Release,  the 
list  of  eleven  events  was  proposed  in 
response  to  requests  for  guidance  to 
issuers  and  other  participants  in  the 
municipal  securities  markets  as  to  those 
events  that  normally  would  reflect  on 
the  credit  supporting  the  municipal 
securities,  as  well  as  on  the  terms  of  the 
securities  that  they  issue,  and  thus 
normally  would  be  considered  material. 
Under  the  amendments,  only  the 


"••"M-pRule  I5c2-12(b)(5)(iii). 

'"See  paragraph  (b)(5)(i)(B)  of  the  Proposed 
Amendments.  See  also.  Letter  of  A.G.  Edwards; 
Letter  of  Chemical  Securities;  Letter  of  J.).  Kennv 
Co.,  Inc.  CI.).  Kennv  Co.");  Letter  of  MSRB. 

'"•Sen,  eg..  Letter  of  Chemical  Securities;  Letter 
of  Goldman  .Sachs;  Letter  of  George  K.  Baum;  Letter 
of  PSA. 

'"See.  e.g..  Letter  ofCDFA;  Letter  of  Gust  & 
Rosenfeld:  Joint  Response:  Letter  of  Municipal 
Treasurers  Association;  Letter  of  Rauscher  Pierce 
Rcfsnes,  Inc.;  Letter  of  Standish  Ayer  &  Wood.  Inc. 

""See.  e.g..  Letter  of  Chemical  Securities;  Letter 
of  Edward  L).  Jones  ft  Co.;  Letter  of  Finance 
Authority  of  .Maine;  Letter  of  Ferris  Baker  Watts: 
Letter  of  Norwest  Investment  Services.  Inc.;  Letter 
of  Prudential  Investment  Corp. 

"■'The  introduction  to  the  list  also  has  been 
clarified  to  indicate  that  the  events  relate 
sperificallv  to  the  securities  being  offered.  Sii-  Rule 
15c2-12(b')(5)|i)IC). 


occurrence  of  one  of  the  specified 
events  will,  if  material,  create  an 
obligation  to  send  a  notice  to  the 
repository. 

The  determination  of  whether  other 
events  also  should  be  the  subject  of 
notification  pursuant  to  the  information 
undertaking  is  left  to  the  parties.  For 
example,  some  commenters  requested 
that  the  list  of  events  be  expanded  to 
address  circumstances  when  the 
notified  events  have  been  cured  or 
rectified,  as  well  as  other  favorable 
developments.'?" The  parties  would  be 
free  to  add  such  matters  to  the 
undertaking.  Issuers  also  may  wish  to 
send  information  regarding  material 
developments  to  the  repositories,  to 
ensure  equal  access  to  that  information 
by  all  investors  and  participants  in  the 
market,  regardless  of  whether  the 
particular  development  is  subject  to  the 
undertaking. '2' 

Some  commenters  were  concerned 
that  permitting  issuers  and  obligors  to 
send  any  notices  or  information  they 
wished  would  flood  the  repositories. 
Given  the  fact  that  event  notices 
generally  are  short,  it  appears  that  the 
repositories  would  be  able  to  handle  the 
flow  of  notices.  The  Commission  will, 
however,  monitor  developments  in  this 
area. 

Some  commenters  expressed  concern 
that  the  event  described  as  "matters 
affecting  collateral"  was  too  broad. '*^  In 
response  to  such  observations,  that 
reference  has  been  revised  to  reflect 
more  clearly  the  types  of  events  relating 
to  collateral  that  could  affect  the 
creditworthiness  of  the  security  being 
offered.  For  instance,  the  item  was  not 
intended  to  require  disclosure  in  the 


'-"See.  e.g..  Letter  of  NAST:  Letter  ul  the 
Treasurer  of  Slate  of  California. 

'-"'Several  commenters  have exprps.sed  concern 
that  statements  by  various  elected  offirials  made  in 
a  political  context  relating  to  an  i.ssuer  must  now 
be  included  in  information  provided  to  a  repository. 
The  amendments  contain  no  such  requirement. 
Moreover,  these  concerns  appear  to  be  based  upon 
a  misunderstanding  of  the  reminder  to  issuers  in 
the  Interpretive  Release  that  inve>lors  may  rely  on 
a  variety  of  formal  and  informal  smirces  for 
continuing  information  on  municipdl  issuers, 
including  public  statements  and  press  releases 
concerning  an  entity's  flscal  affairs  made  by 
municipal  officials,  particularly  in  the  absence  ol  a 
more  standardized  mechanism  for  di.s.seminaling 
information  about  the  municipal  issuer  to  the 
market  as  a  whole.  The  caution  conLiined  in  the 
Interpretive  Release  that  the  antifraud  provisions 
may  apply  to  releases  of  information  lu  (lie  public 
rea.sonably  expected  to  reach  investors  >ind  the 
trading  market  does  not  mean,  as  some  i  omnienlers 
inferred,  that  such  statements  are  per  ve  nMlerial: 
nor  do  the  amendments  require  that  sui  h 
statements,  even  where  material,  be  prov  iiieit  lo  the 
repositories. 

"^See.  e.g..  Letter  of  ABA  Business  L.aw  Section; 
Letter  of  ABA  Vihan  Law  Section;  Letter  of  NABL; 
Letter  of  NCHFFA:  Letter  of  New  York  .Stale 
Housing  Finance  Agency;  Letter  o)  Orrir  k 
Herrington. 


event  of  a  drop  in  revenues  or  receipts 
securing  payment.  Rather,  as  more 
clearly  indicated  in  the  revised 
amendments,  it  is  intended  to 
encompass  the  release,  substitution,  or 
sale  of  property  securing  repayment  of 
the  securities  being  offered.'" 

Commenters  also  questioned  whether 
the  event  relating  to  adverse  tax 
opinions  or  events  affecting  the  tax- 
exempt  status  of  the  security  would 
include  events  not  specific  to  an  issuer, 
such  as  tax  law  changes  which  may 
affect  a  multitude  of  issuances  and 
which  are  broadly  reported. '^^  They 
argued  that  there  is  no  need  for  each 
issuer  to  make  that  disclosure,  which 
may  ovenvhdm  the  repositories.  The 
amendments  do  not  include  a  uniform 
requirement  for  notification  of  events 
having  widespread  impact  that  are 
wideW  reported.  Frequently,  individual 
issuer  disclosure  may  not  affect  the  total 
"mix"  of  information  available  lo 
investors,  for  example  where  Congress 
amends  tax  rates  or  alternative 
minimum  tax  rules  that  could  affect  an 
investor's  yield.  On  the  other  hand,  it 
may  not  be  clear,  absent  individual 
disclosure,  which  classes  of  outstanding 
securities  are  affected  by  the  general 
events,  for  example,  where  the  tax  law 
change  affects  a  particular  type  of 
municipal  security  or  financing 
structure. 

It  is  possible  that  an  "event"  affecting 
the  tax-exempt  status  of  the  security 
may  include  the  commencement  of 
litigation  and  other  legal  proceedings, 
including  an  audit  by  the  Internal 
Revenue  Service,  when  an  issuer 
determines,  based  on  the  status  of  the 
proceedings  and  their  likely  impact  on 
holders  of  the  municipal  securities, 
among  other  tilings,  that  such  events 
may  be  material  to  investors. 

Commenters  expressed  concern  that 
the  party  providing  the  undertaking  may 
not  have  knowledge  of  the  occurrence  of 
events  affecting  other  parties  that  might 
be  called  for  by  the  provisions  of  thi? 
rule.'-^  This  concern  should  be 
addressed  by  the  revised  approach  of 
enabling  the  parties  to  the  transaction  lo 
determine  who  will  provide  the 
undertakings.  For  example,  in  the 
conduit  context,  the  covenant  could  be 
provided  by  the  person  that  is 
committed  by  contract  or  other 
arrangement  to  support  payment  of  <i<!ijt 
service,  rather  than  the  conduit  issiii^r. 


'•'.SVf  Rule  15c2-12(b)|5)IiltC)(10). 

'•■•.See.  cfi ,  Letter  of  ABA  Drlwn  Law  Se«  lion: 
Letter  of  Kutak  Rock:  Letter  of  Orrick  Herrington. 

'•'  See,  r  li.  Letter  of  First  Southwest  Compitiiy; 
Letter  of  New  York  Dormitory  Authority;  Letter  ol 
the  Treasurer  of  the  State  of  North  Carolina;  Letter 
of  City  of  Pullman.  Washington. 


The  timing  for  providing  the 
notification  has  not  been  changed  from 
the  Proposed  Amendments,  which 
required  that  the  notice  be  provided  on 
a  "timely"  basis.  The  amendments  do 
not  establish  a  specific  time  frame  as 
"timely,"  because  of  the  wide  variety  of 
events  and  issuer  circumstances.  In 
general,  this  determination  must  take 
into  consideration  the  time  needed  to 
discover  the  occurrence  of  the  event, 
assess  its  materiality,  and  prepare  and 
disseminate  the  notice. 

A  new  paragraph  has  been  added  to 
the  amendments  '26  that  would  require  a 
Participating  Underwriter  to  reasonably 
determine  that  the  undertaking  includes 
an  agreement  to  notify  the  appropriate 
repository  if  the  annual  financial 
information  is  not  provided  in  the  stated 
time  frame.  Given  the  expressed 
concerns  of  some  commenters  regarding 
the  difficulty  that  they  would  face  in 
determining  whether  an  issuer  or  other 
person  was  in  compliance  with  any  of 
its  undertakings, '27  this  provision  will 
help  inform  market  participants  if 
annual  financial  information  for  such     " 
persons  has  not  been  made  available  in 
the  agreed  upon  time  frame. 

3.  Location  of  Undertaking  in  a  Written 
Agreement  or  Contract 

The  Proposed  Amendments  called  for 
the  undertaking  to  be  contained  in  a 
written  agreement  or  contract  for  the 
benefit  of  holders  of  miuiicipal 
securities.  Commenters  provided  a 
variety  of  views  as  to  where  the 
undertakings  should  be  memorialized, 
who  should  be  parties  to  such 
undertakings,  and  the  need  for 
flexibility  to  modify  imdertakings  in  the 
^ture.  Commenters  suggested,  for 
instance,  that  the  undertakings  could  be 
included  in  the  trust  indenture,  bond 
resolution,  ordinance,  or  other 
legislation,  a  separate  written 
agreement,  or  the  underwriting 
agreement  or  bond  purchase  agreement. 

As  discussed  in  the  Proposing 
Release,  many  offerings  of  municipal 
securities  are  issued  pursuant  to  a  trust 
indenture  setting  out  the  covenants  of 
the  issuer  for  the  benefit  of  the  holders 
of  the  municipal  securities.  If  there  is  no 
trust  indenture  as  part  of  an  offering,  as 
is  the  case  with  general  obligation  and 
certain  other  types  of  bonds,  there  may 
be  a  bond  resolution,  ordinance,  or 
other  legislation.  Most  commenters 
addressing  this  issue  considered  the 
tnist  indenture,  bond  resolution, 
ordinance,  or  other  legislation  to  be 
appropriate  for  undertakings  to  provide 
secondary  market  disclosure,  because 


'"SeeRule  15c2-12(b)(5)(i)(D]. 

'•'  See,  e.g..  Letter  of  Gust  &  Rosenfeld. 


they  would  create  a  direct  obligation  by 
issuers  to  bondholders. '^s  Commenters 
also  suggested  the  use  of  a  separate 
written  agreement  betw^n  the  issuer 
and  the  trustee  as  an  appropriate 
method  of  memorializing 
undertakings. '29 

Several  commenters  suggested  that 
the  inclusion  of  the  undertakings  in  an 
underwriting  agreement  or  bond 
purchase  agreement  would  be  sufficient 
for  purposes  of  Rule  15c2-12.'-^  though 
another  commenter  suggested  that  a 
promise  running  to  the  benefit  of  the 
underwriter,  whether  in  a  bond 
purchase  agreement  or  in  a  separate 
agreement,  would  be  enforceable  by 
existing  and  future  bondholders  only  on 
the  basis  of  a  third  party  beneficiary 
theory,  the  availability  of  which  may 
vary  from  state  to  state. '^' 

Because  commenters  were  supportive 
of  leaving  the  determination  of  the 
location  of  the  undertaking  to  the 
parties,  the  relevant  language  of  the 
Proposed  Amendments,  requiring  a 
Participating  Underwriter  to  look  to 
"undertakings  in  a  written  agreement  or 
contract  for  tlie  benefit  of  holders  of 
such  securities"  has  been  adopted  as 
proposed.  Therefore,  undertakings  may 
be  included  in  a  trust  indenture,  bond 
resolution  or  other  legislation,  or  a 
separate  written  agreement. 
Undertakings  also  may  be  included  in 
the  bond  form  itself.  This  general 
requirement  will  create  a  direct 
obligation  to  bondholders,  yet  will  be 

'»See.  e.g..  Letter  of  Merrill  Lynch.  Certain 
commenters  considered  that  undertakings  in  a  trust 
indenture  could  prove  inflexible,  as  well  as  difficult 
to  modify  if  they  became  inappropriate  in  the 
future.  Letter  of  ABA  Business  Law  Section.  Other 
commenters  considered  that  the  issue  of  flexibility 
could  be  addressed  through  careful  drafting.  Letter 
of  Morgan  Stanley;  Letter  of  Rauscher,  Pierce, 
Refsnes,  Inc. 

'"SeeLetter  of  Chapman  and  Cutler  (suggesting 
that  an  agreement  could  be  made  between  an  issuer 
and  a  trustee  or  between  the  issuer  and  a  NRMSIR); 
Letter  of  Rauscher,  Pierce,  Refsnes.  Inc.  These 
cofnmenters  noted  that  such  agreements  provide 
flexibility  for  the  future  modification  of  the  type, 
timing,  or  presentation  of  secondary  market 
disclosure,  as  well  as  remedies  in  the  event  of  a 
breach  of  the  agreement. 

"°See  e.g..  Letter  of  Mudge  Rose. 

'"  See  Letter  of  Morgan  Stanley.  Morgan  Stanley 
also  suggested  that  an  underwriting  agreement  was 
an  unsatisCactory  vehicle  for  undertakings  to 
provide  secontfery  market  disclosure  because  an 
underwriter  of  a  specific  bond  issue  should  not  be 
the  recipient  of  a  long-term  contract  of  this  type. 
See  Letter  of  Morgan  Stanley.  Other  commeiiters 
agreed  that  undertakings  should  be  for  the  benefit 
of  holders  of  municipal  securities,  and  that  there 
should  be  no  requirement  that  undertakings  be 
made  for  the  benefit  of  Participating  Underwriters. 
See,  e.g..  Letter  of  Merrill  Lynch  (noting  that  "the 
holders  of  the  securities  have  the  greatest  interest 
in  enforcing  the  covenant  to  provide  information 
and  are  in  the  best  position  to  evaluate  whether 
affirmative  efforts  to  enforce  the  covenant  should  be 
undertaken"). 


flexible  to  address  variations  in  state 
law,  as  well  as  the  wide  variety  of  types 
and  structures  of  offerings  in  the 
municipal  securities  market. 

The  Commission  also  recognizes  that 
an  issuer's  ability  to  contract  may  be 
limited  under  state  law.  To  the  extent 
that  issuers  are  restricted  by  statute  from 
entering  into  long-term  contractual 
arrangements,  the  undertaking  may 
include  a  qualifier  to  its  obligation,  such 
as  that  it  is  subject  to  appropriation. "2 

Commenters  genej-ally  took  the  view 
that,  while  a  statement  in  the  final 
official  statement  describing  any 
undertakings  to  provide  secondary 
market  disclosiue  would  be  an 
important  addition  to  undertakings  in  a 
written  agreement  or  contract,  in  order 
to  make  clear  that  the  undertaking  is  an 
obligation  of  the  issuer  or  obligated 
person  that  is  enforceable  on  behalf  of 
bondholders,  the  undertaking  should  be 
in  a  writing  signed  by  the  issuer  or 
obligated  person."'  Statements 
regarding  an  issuer's  or  obligated 
person's  provision  of  secondary  market 
disclosure  made  exclusively  in  an 
official  statement  would  not  satisfy  the 
terms  of  Rule  15c2-l  2(b)(5)  because 
they  would  not  create  a  contract 
enforceable  on  behalf  of  bondholders. 

Commenters  addressing  the  inclusion 
of  undertakings  in  various  documents 
were  concerned  that  the  failure  to 
provide  continuing  disclosure  pursuant 
to  the  undertakings  could  be  deemed  a 
potential  event  of  default  on  the 
securities.'^  Though  a  failure  to  comply 
with  the  undertaking  would  be  a  breach 
of  contract,  the  rule  does  not  specify  the 
consequences  of  an  issuer's  breach  of  its 
imdertakings  to  provide  secondary 
market  disclosure.  As  called  for  by  the 
Joint  Response,  as  well  as  other 
commenters,  remedies  for  breach  of  any 
undertaking  under  apphcable  state  law 
are  a  subject  for  negotiation  between  the 
parties  to  the  Offering.  To  avoid 
uncertainties  of  enforcement,  the  parties 


'^2 Some  commenters  were  concerned  that  in 
some  jurisdictions,  an  issuer's  ability  to  agree  to 
provide  information  beyond  a  one  year  period 
might  be  restricted  by  state  law.  To  address  such 
concerns,  inclusion  of  a  condition  subsequent  in 
the  covenant,  such  as  subject  to  appropriation, 
might  be  appropriate.  It  is  anticipated,  however, 
that  should  funds  that  would  enable  the  issuer  to 
provide  the  agreed  upon  information  not  be 
appropriated,  disclosure  of  such  fact  would  be 
made  bv  notice  to  the  repositories  pursuant  to  Rule 
15c2-12(b)(5)(i)(D). 

'"See.  e.g.,  Letter  of  Chemical  Securities:  Letter 
of  Dain  Bosworth,  Inc.;  Letter  of  Dillon,  Read  &  Co., 
Inc. 

■"Commenters  argued  that  an  issuer's  bilure  to 
comply  with  undertakings  to  provide  secondary 
market  disclosure  should  not  result  in  an  event  of 
default.  See.  e.g..  Letter  of  ABA  Urban  Law  Section: 
Letter  of  State  of  Washington,  Office  of  the 
Treasurer:  Letter  of  Colorado  Municipal  Bond 
Supervision  Advisory  Board. 
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to  a  transaction  are  encouraged  to 
enumerate  the  consequences  in  the 
undertaking,  including  the  available 
remed  es,  for  breach  of  the  information 
undertaking. 

B.  Recommendation  of  Transactions  in 
Municipal  Securities 

The  Proposed  Amendments  would 
have  prohibited  any  broker,  dealer,  or 
municipal  securities  dealer  from 
recommending  the  purchase  or  sale  of  a 
municipal  security  unless  it  had 
specifically  reviewed  the  information 
the  i&suer  of  such  municipal  security 
had  undertaken  to  provide.'-"  The 
purpose  of  this  provision  of  the 
Proposed  Amendments  was  to  assist 
dealers  in  satisfying  their  obUgation  to 
have  a  reason.*ble  basis  to  recommend 
municipal  securities  by  requiring  them 
to  ccmsider  the  most  current  information 
before  making  a  recommendation. 

In  view  of  the  importance  of 
secondary  market  liquidity  in  municipal 
issues,  the  Commission  requested 
comment  on  whether  the  ft'oposed 
Amendments  would  have  a  substantial 
or  long- lasting  effect  on  market 
hquidity.  This  request  for  comment  was 
based  on  concerns  raised  about  whether 
municipal  securities  dealers  would  be 
willing  to  effect  secondary  market 
transactions  in  a  broad  range  of 
municipal  securities  if  review  was 
required  on  a  recommendation  by 
recommendation  basis. 

Many  commenters  strongly  criticized 
this  provision  of  the  Proposed 
Amendments.  The  majority  of 
commenters  responded  that  requiring 
the  review  of  information  prior  to 
making  a  recommendation  on  the 
purchase  or  sale  of  a  municipal  security 
would  create  substantial  compliance 
burdens  for  dealers.'^  Commenters  also 
noted  that  the  specific  requirement  to 
review  information  either  would  impel 
dealers  to  hire  larger  research  and 
analysis  staffs,'"  or,  more  likely,  would 
cause  dealers  to  restrict  the  issuers 
whose  municipal  securities  they  would 
trade  to  a  smaller  number  of  large  and 
frequent  issuers.'^  Commenters 
predicted  that,  as  a  result,  liquidity  for 


"'^  See  paragraph  (c)  of  the  PropmiaHl 
Amendments. 

'*See  Letter  of  PSA  (nolirgthat  pamgrapfa  (cl 
vHOuk)  raquire  &ea\en  to  crest*  records  sliowiDg 
that  th«y  had  reviewed  niuoicipal  ncurifies). 

'"Spp,  e.g.  letter  of  Chapman  and  Cutler 
(bfokers  with  fewer  analysts  will  be  at  a  competitive 
rtisadvanlage);  Letter  of  Morgait  Stanley  (noting  thai 
in  ordw  to  comply  with  parsgrepb  (c)  as  propoaad, 
lelianc*  on  third-party  lervice  providors  (or 
information  analyais  would  be  required). 

>^See.  e.g.,  Joiol  Response:  Utter  of  PSA;  taOer 
of  Gabrief.  Hueglin  &  Ca 


all  but  the  largest  and  most  frequent 
issuers  would  be  reduced.'^ 

Commenters  proposed  alternatives  to 
the  recomimendation  prohibition, 
including  basing  the  type  of  review  of 
a  municipal  seciuity.  and  disclosure 
about  such  review,  on  whether  the 
investor  was  an  institutional  or  retail 
investor,'*^  or  on  the  type  of  municipal 
security  recommended.'*'  CXher 
commenters  suggested  the  continued 
rehance  on  the  reasonable  basis 
standard  inherent  in  the  MSRB's 
suitability  rule.  G-19.  and  the  antifraud 
provisions,  as  discussed  by  the 
Commission  in  the  1988  and  1989 
Relea.ses  proposing  and  adopting  Rule 
15c2-12,.as  v.'ell  as  the  Interpretive 
Release. '« 

As  adopted,  this  provision  has  been 
modified  in  a  number  of  respects  to 
respond  to  concerns  expressed  by 
commenters.  In  particular,  the 
amendments  replace  the  proposed 
review  standard  with  a  requirement  that 
dealers  have  procedures  in  place  that 
provide  reasonable  assurance  that  they 
will  receive  promptly  any  notices  of 
material  events  regarding  the  securities 
that  they  recommend.  The  events  are 
any  of  the  eleven  events  disclosed  as 
described  in  Rule  15c2-12(b)(5Ki)(C),  or 
the  notice  of  failure  to  provide  annual 
financial  information  in  accordance 
with  an  undertaking  as  described  in 
Rule  15c2-12(b)(5)(i)(D)  with  respect  to 
that  security.  Many  dealers  currently 
subscribe  to  electronic  reporting 
systems  that  give  notice  of  significant 
events  made  public  by  municipal 
issuers.  To  comply  with  the  rule's 
requirement,  these  dealers  should  make 
certain  that  these  systems  receive, 
directly  or  indirectly,  material  event 
notices  for  issues  the  dealer 
recommends.  In  addition,  dealers 
should  develop  procedures  to  ensure 
that  notices  of  such  events  will  be 
available  to  the  staff  responsible  for 
making  recommendations. 

In  the  Commission's  view,  the 
recommendation  provision,  as  modiBed, 


'''"See,  e.g..  Joint  Response:  Letter  of  PSA. 

'•"Letter  of  Investment  Company  Ii»titute  ("lO"). 
See  also  Letter  of  MSRB:  Letter  of  NABl.  NABL 
suggested  disciosure  by  dealers  as  to  whether  a 
party  has  commiltsd  to  provide  secondary  market 
disclosure,  and  if  not,  the  cofvaequenees  of  investing 
in  the  securities. 

">  Setf.  efi..  Letter  of  Edward  D.  |oaes  A  Co. 
(siig(>estiDg  application  of  the  Propoi>ed 
Amendments  only  to  ooD-rated  or  special 
dssessment  bonds):  Letter  of  NABL  (suggesting 
exemptions  from  the  ain«R<hneDts  to  Rule  15c2-12 
for  issuers  that  obtain  and  maintain  an  investment 
grade  rating,  and  for  genual  obligation  bonds  and 
revenue  bonds  issued  lo  finance  essential 
govenunent  purposes). 

"^See.  e.g..  Letter  of  PSA;  Letter  of  AG.  Edwartb 
A  Sana,  Inc.  (reviewing  issuer's  disdoeure  is  not  the 
only  way  to  form  the  basis  for  a  recomniendation). 


should  substantially  reduce  the 
concerns  of  commenters  with  respect  to 
compliance  burdens  and  effects  on 
liquidity.  It  also  will  help  ensure  that 
dealers  will  consider  the  material  event 
notices  that  issuers  produce,  thus 
enabling  them  to  have  an  adequate  basis 
on  which  to  recommend  '•*'  municipal 
securities. 

Moreover,  even  though  the 
amendments  do  not  require  that  dealers 
directly  review  an  issuer's  ongoing 
disclosure  before  making  each 
recommendation,  the  Commission 
agreos  with  those  commenters  that  said 
that  additional  information  made 
available  by  issuers  will  be  tnken  into 
account  by  dealers  making 
recommendations  regarding  that 
security,  under  the  MSRB's  fair  dealing 
and  suitability  rules,  and  the  antifraud 
provisions.'**  In  addition  to  the 
Commission's  past  interpretations  of  the 
responsibilities  of  dealers  to  have  a 
reasonable  basis  for  their 
recommendations,  the  MSRB  repeatedly 
has  emphasized  that  secondary  market 
disclosure  information  publicized  by 
issuers  must  be  taken  into  account  by 
dealers  to  meet  the  investor  protection 
standards  imposed  by  its  investor 
protection  rules.  Specifically,  MSRB 
rule  G-17  requires  dealers  to  disclose 
material  facts  of  a  transaction  to  the 
customer;  MSRB  rule  G-19  requires 
dealers  to  ensur&<that  any  transaction 
recommended  to  the  customer  is 
suitable  for  that  customer;  and  MSRB 
rule  G-30  requires  dealers  to  ensure  that 
the  prices  set  for  customer  transactions 
are  fair  and  reasonable.  In  its  comment 
letter,  the  MSRB  noted  that  "[ilf  a  dealer 
is  not  aware  of  major  financial  and  other 
material  developments  affecting  an 
issuer's  securities,  it  is  difQcult  or 
impossible  for  the  dealer  to  comply  with 
these  requirements."  '*' 

For  example,  if  a  dealer  reviews  an 
electronic  reporting  system  for  material 
events  relating  to  a  security,  and  Hnds 
that  an  issuer  has  submitted  a  notice 
that  it  has  £ailed  to  provide  aimual 
financial  information  on  or  before  the 
date  specified  in  the  written  agreement 
or  contract,'**  that  fact  would  be  a 


'*'As  noted  in  the  Imposing  Release,  most 
situations  in  which  a  dealer  brings  a  municipal 
security  to  the  attention  r>f  a  customer  involve  an 
implicit  recommendation  of  the  security  to  the 
customar. 

'**  See,  e.g..  Letter  of  MSRB  Eempba&izing  thai,  in 
the  Board's  view,  dealers  would  be  re.<;p.nnsihle  for 
continuing  diMrlosure  information  available  in 
^RMSIRs  even  without  the  specific  "review" 
requiremenlh  letter  of  Paine  Webber. 

•«  Letter  of  N4SRB  (ixxing  the  requirements  of  tiw 
MSRB's  rules  in  commenting  that  the  Imposed 
Amendment's  requirement  to  review  periodic 
infomulion  is  not  a  practicai  option  for  dealers). 

••See  Rule  tSc2-42fb)(5Hi)n»t 


significant  factor  to  be  taken  into 
account  when  the  dealer  formulates  the 
basis  for  a  recommendation  of  such 
securities.  While  the  dealer  would  not 
be  prohibited  per  se  from 
recommending  such  municipal 
securities,  notice  that  the  issuer  has 
failed  to  provide  annual  financial 
information  would  be  the  type  of 
material  information  required  to  be 
disclosed  to  the  customer  pursuant  to 
MSRB  rule  G-17.'*''  Such  a  notice  also 
would  trigger  a  fiirther  inquiry  by  the 
dealer  to  assure  itself  that  it  is  cognizant 
of  the  condition  of  the  issuer  or 
obligated  persons,  despite  the  absence 
of  promised  information.  This  also 
would  be  true  if  a  dealer  attempts  to 
obtain  an  issuer's  aimual  financial 
information,  finds  that  it  has  not  been 
submitted  to  any  repository,  and  the 
dealer  had  no  record  of  the  issuer 
submitting  a  notice  to  this  effect.  In 
such  cases,  fiuther  research  may  be 
necessary  or  advisable  prior  to  making 
a  recommendation  in  the  issuer's 
securities. 

C,  Information  Repositories 

1.  Background 

Under  Rule  15c2-12,  ds  adopted  in 
1989,  NRMSIRs  essentially  serve  the 
function  of  disseminators  of  official 
statements  on  behalf  of  Participating 
Underwriters.'**  The  option  of 
Participating  Underwriters  to  transfer 
their  final  official  statement  delivery 
obligations  to  NRMSIRs  has  encouraged 
the  development  of  NRMSIRs. '*9  The 
three  existing  NRMSIRs  are  private 
vendors  that  gather  and  disseminate 
final  official  statements  pursuant  to 
Rule  15c2-12.  In  addition,  although  not 
required  under  existing  provisions  of 
the  rule,  they  provide  other  current 


I*'  See  MSRB  Manual  (CCH)  1  3581.30 
(interpreting  MSRB  rule  G-17  to  require  that  a 
dealer  disclose,  at  or  prior  to  a  sale,  all  material 
facts  concerning  the  transaction,  including  a 
complete  description  of  the  security).  See  also  1988 
Release  at  n.  50  and  accompanying  text. 

'•Under  Rule  15c2-12(b)(4),  underwriters  must, 
deliver  fmal  official  statements  to  potential 
customers  for  a  90  day  period  after  the  close  of  the 
underwriting  period.  The  underwriters'  90  day 
delivery  obligation  is  shortened  to  25  days  if  the 
final  official  statement  can  be  obtained  from  a 
NRMSm. 

'•Since  the  Commission  adopted  Rule  15c2-12. 
the  Division  of  Market  Regulation  issued  three  no- 
action  letters  recognizing  national  information 
vendors  as  NRMSIRS,  based  on  the  standards  set 
out  In  the  July  1989  Release.  See  Letters  from 
Richard  G.  Ketchum,  Director,  Division  of  Market 
Regulation  to:  Joseph  V.  Riccobono,  Executive  Vice- 
President,  American  Banker-Bond  Buyer  (Jan.  4, 
1990):  J.  Kevin  Kenny,  President,  Chief  Executive 
Officer,  IJ.  Kenny  Co.  (Jan.  4, 1990);  and  Michael 
R.  Bloomberg.  President,  Bloomberg,  L.P.  (Jan.  11, 
1990).  Recently,  the  Commission  has  received 
inquiries  from  additional  information  vendors 
desiring  to  be  recognized  as  NRMSIRs. 


information  about  municipal  issuers  to 
the  primary  and  secondary  municipal 
securities  markets. '^o 

As  a  result  of  the  amendments, 
NRMSIRs  will  play  an  expanded  role  in 
the  collection  and  dissemination  of 
secondary  market  information.  In 
addition  to  the  collection  and 
dissemination  of  final  official 
statements,  they  will  collect  and 
disseminate  annual  financial 
information,  as  well  as  notices  of 
material  events.  The  Commission  is 
sensitive  to  the  need  of  NRMSIRs  for 
flexibihty,  especially  with  respect  to  the 
timing  requirements  for  the 
dissemination  of  notices  of  material 
events.  The  Commission  will  monitor 
developments  in  the  municipal 
securities  market  as  participants  adapt 
to  the  changes  in  Rule  15c2-12,  and 
fully  expects  that  the  current  and 
potential  NRMSIRs  are  capable  of 
adjusting  to  their  expanded  role.  The 
Commission  is  of  the  view  that 
NRMSIRs,  as  private  information 
vendors,  will  have  sufficient  economic 
incentives  to  serve  their  expanded 
functions  resulting  from  the 
amendments  to  Rule  15c2-12,  even  in 
the  absence  of  the  more  specific  review 
requirement  of  the  recommendation 
prohibition  of  the  Proposed 
Amendments. '5' 

2.  Definition  of  Nationally  Recognized 
Municipal  Securities  Information 
Repository 

The  Commission  requested  comment 
on  whether  the  term  "NRMSIR"  should 
be  defined  in  Rule  15c2-12,  and 
whether  specific  standards  should  be 


""NRMSIRs  are  not  the  only  source  of 
information  in  the  municipal  market.  The  MSRB 
has  developed  its  Municipal  Securities  Information 
Library  ("MSIL")  system,  which  presently  collects 
information  and  disseminates  it  to  market 
participants  and  information  vendors.  The  Official 
Statement  and  Advance  Refunding  Document-Paper 
Submission  System  ("OS/ARD")  of  the  MSIL 
collects  and  makes  available  on  magnetic  tape  and 
on  paper  official  statements  and  advance  refunding 
notices.  Securities  Exchange  Act  Release  No.  29298 
(June  13, 1991),  56  FR  28194.  As  a  part  of  the  MSIL 
system,  the  MSRB  commenced  operation  of  its 
Continuing  Disclosure  Information  ("CDI")  pilot 
system  in  January,  1993.  The  CDI  system  is  a  central 
repository  for  voluntarily  submitted  official 
continuing  disclosure  documents  relating  to 
outstanding  municipal  securities  issue^.  Securities 
Exchange  Act  Release  No.  30556  (April  6, 1992)  57 
FR  12534.  Neither  the  MSIL  OS/ARD  system  nor 
the  CDI  system  is  a  NRMSIR:  the  Commission  has 
previously  indicated  that  it  would  consider  the 
competitive  implications  of  a  MSRB  request  for 
NRMSIR  status.  See  Securities  Exchange  Act 
Release  No.  28081  (June  1, 1990),  55  FR  23333, 
23337  n.26. 

'"  See.  e.g..  Letter  of  PSA  (noting  that  the 
suggestion  made  by  some  market  participants  that 
municipal  securities  dealers  will  not  utilize 
information  they  have  long  sought  is  implausible). 
Letter  of  Ferris  Baker  Watts  (information  vtrill  be 
used  if  it  is  available). 


estabUshed  for  NRMSIRs.  If  standards 
were  to  be  established  in  the  rule,  the 
Commission  requested  comment  on 
whether  proposed  standards  set  forth  in 
the  release  were  adequate. ^^z  The 
majority  of  state-based  information 
gatherers  and  disseminators,  and  other 
NRMSIRs  that  addressed  the  issue  of 
defining  the  term  "NRMSIR"  supported 
maintaining  the  guidehnes  already 
established  by  the  Commission  in  the 
1989  Release. '53  After  reviewing  the 
comment  letters,  the  Commission  has 
determined  that  the  guidance 
established  in  the  1989  Release  for 
NRMSIRs  should  be  modified  only  as 
necessary  to  reflect  the  amendments  to 
Rule  15c2-12.  Li  determining  whether  a 
particular  entity  is  a  NRMSIR  the 
Commission  will  now  consider,  among 
other  things,  whether  the  repository: 
(1)  Is  national  in  scope; 


"*  The  Commission  suggested  that  NRMSIRs  (a) 
maintain  current,  accurate  information  about 
municipal  securities,  including  final  official 
statements,  the  issuer's  annual  final  Information, 
and  issuer's  notices  of  material  events:  (b)  have 
effective  systems  for  the  timely  collection,  indexing, 
storage  and  retrieval  of  these  documents:  and  (c)  be 
capable  of  national  dissemination  of  final  official 
statements,  annual  financial  information,  and 
notices  of  material  events  through  electronic 
dissemination  systems,  in  response  to  telephone 
inquiries,  and  hard  copy  delivery  via  facsimile,  by 
mail  and  by  messenger  service.  'The  Commission 
also  stressed  the  importance  of  timely  public 
availability  upon  receipt  of  informatioft  bv  a 
NRMSIR.  ' 

"'  See,  e.g..  Letter  of  Bloomberg  LP.;  Letter  of 
Cypress  Capital  Corp.  (a  dealer  chosen  by  the 
Louisiana  Municipal  Association  to  assist  it  in 
developing  a  repository  to  collect  and  disseminate 
information  on  Louisiana  issuers  of  municipal 
securities).  In  discussing  NfUi^SIRs  in  the  1989 
Release,  the  Commission  noted  that  in  determining 
whether  a  particular  entity  is  a  NRMSIR,  it  would 
look,  among  other  things,  at  whether  the  repository: 
(1)  is  national  in  scopw:  (2)  maintains  current, 
accurate  information  about  municipal  offerings  in 
the  form  of  official  sutements;  (3)  has  effective 
retrieval  and  dissemination  systems;  (4)  places  no 
limit  on  the  issuers  from  which  it  will  accept 
official  statements  or  related  information:  (5) 
provides  access  to  the  documents  deposited  with  it 
to  anyone  willing  and  able  to  pay  the  applicable 
fees:  and  (6)  charges  reasonable  fees.  See  1989 
Release  at  n.  65. 
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(2)  Maintains*^  current,  accurate'** 
information  about  municipal  offerings 
in  the  form  of  official  statements,  and 
annual  financial  information,  notices  of 
material  events,  and  notices  of  a  failure 
to  provide  annual  financial  information 
undertaken  to  be  provided  in 
accordance  with  Rule  15c2-12; 

(3)  Has  effective  retrieval  and 
dissemination  systems; 

(4)  Places  no  limits  on  the  persons 
from  which  it  will  accept  official 
statements,  and  annual  financial 
information,  notices  of  material  events, 
and  notices  of  a  failure  to  provide 
annual  financial  information 
undertaken  to  be  provided  in 
accordance  with  Rule  15c2-12; 

(5)  Provides  access  to  the  documents 
deposited  with  it  to  anyone  urilhng  and 
able  to  pay  the  appUcable  fees;  and 

(6)  Charges  reasonable  fees. 
While  NRMSlRs  may  charge 

reasonable  fees  '**  for  the  dissemination 
of  information,  they  may  not  charge 
issuers  for  accepting  information 
provided  by  issuers  in  accordance  with 
Rule  15c2-12.i5'  In  response  to 
concerns  raised  by  commenters,  the 
Commission  also  notes  that  giving 
preferential  treatment  to  certain  brokers, 
dealers,  and  municipal  securities 
dealers  by  giving  them  market 
information  before  it  is  made  available 
to  all  customers  would  be  wholly 
inconsistent  with  recognition  as  a 
NRMSIR.'58 

Comment  also  was  requested  on  the 
ability  and  willingness  of  both  potential 
NRMSIRs,  and  those  presently  operating 
under  no-action  letters,  to  meet  the 
dissemination  standards  discussed  in 


'**In  the  past,  the  Division  of  Market  Regulation 
haa  required  that  each  NRMSR  maintain  copi«a  of 
all  dijclosure  documents.  In  view  of  re<:eDt  requeats 
from  information  collectors  and  dii sominatora.  the 
Division  '  'I  Market  Regulation  will  review,  on  a  case 
by  case  basis.  NRMSIK  proposals  to  satisfy  the 
requirement  to  maintain  copies  of  disclosure 
documents  through  a  contract  with  another  entity 
(including  the  MSRB)  that  will  maintain  copies.  Sef 
Letters  from  Laurence  M.  Landau,  Vice  President. 
Dow  Jones  Telerate.  to  Elizabeth  MacGregor, 
Division  of  Market  Regulation,  SEC.  (|uly  18. 1904) 
and  lo  Gaulam  S.  Gujral,  Division  cf  Market 
Regulation.  SEC  (August  4,  1994).  Se^also  Letter  of 
Storch  ft  Brenner  (on  behalf  of  RJt  Donnelly 
FinaiKial).  This  flexible  approach,  requested  by 
industry  participants,  may  allow  NRMSIRs  to 
reduce  the  cost  at  which  they  can  collect  and 
disseminate  disclosure  infortnalion  to  broker- 
dealers  and  investors. 

•"  Ft  should  be  noted  that  NRMSIRs  are  not  being 
required  to  verify  the  accuracy  of  the  Information 
provided  them.  NRMSIRs  are  required  to  acairately 
convey  the  information  provided  to  them. 

»•  See  1989  Release 

"'  Sm>.  e.g..  Letter  of  Maine  Municipat  Bond 
Bank:  Letter  of  National  Association  of  Independent 
Public  Financial  Advisers  (NRMSIR  users,  not 
issuers,  should  pay  the  NRMSIR  cosu). 

'^''  See.  K.g..  Latter  of  CoUuuA  Management 
Associates.  Inc. 


the  Proposing  Release.  NRMSIRs 
responded  that  they  can  meet  these 
standards. '3"  In  order  to  implement 
these  standards,  the  Commission  has 
determined  that  existing  NRMSIRs 
should  reapply  for  recognition  from  the 
Conunissi(Hi  under  the  revised  criteria 
to  continue  to  function  as  NRMSIRs. 

3.  State  Information  E)epositories 

The  Commission  also  requested 
comment  on  whether  a  state-based 
depository  could  serve  as  an  effective 
means  to  disseminate  information  to  the 
market  for  a  nationally  traded  seciuity, 
thus  enabling  the  appropriate  parties  to 
fulfill  their  disclosure  obligations  using 
a  state-based  depository.  Commenters 
expressed  divergent  views  on  this 
issue.'Bo  No  state  responded  directly  in 
response  to  the  Commission's  request 
for  comment  on  whether  states  are 
willing  to  make  the  necessary  financial 
commitment  to  create  a  state-based 
system.  The  Comptroller  of  the  State  of 
New  York  pointed  out,  however,  that 
his  office  already  collects  financial  data 
from  local  governments,  and  that  there 
"is  an  appropriate  and  important 
function  which  the  states  may  perform 
in  the  secondary  market  disclosure 
process," '»'  A  number  of  third  party 
state-based  information  collectors  also 
stated  that  they  were  in  the  process  of 
creating  state-based  repositories.*" 
Other  such  third  party  state-based 
information  collectors  pointed  out  that 
they  already  had  working  depositories 
in  place.'** 


"•Letter  of  Bloomberg  LP.:  Letter  of ).}.  Kenny 
Co.:  Letter  of  The  Bond  Buyer. 

""With  one  notable  exception.  lutioDal 
information  vendors  generally  did  not  see  a  need 
for  state-based  repositories  and  argued  that  state- 
based  repositories  would  indeed  add  to  the 
complexity  of  collecting  and  diss<>niji>iiting 
information.  See,  e.g..  Letter  of ).).  K<mny  Co.  Soma 
state-based  information  gatherers  and 
disseminators,  however,  argued  that  they  already 
had  created  mechanisms  for  the  collection  and 
dissemination  of  information,  and  their  systems  are 
working  well.  The  National  Association  of  State 
Auditors,  Comptrollers  and  Treasurers 
("NASACT")  pointed  out  that  issuers  and  otber 
obligors  will  probably  Tile  with  state-based 
repositories,  with  whom  they  are  accustomed  io 
working  and  with  whom  they  typically  must  Tile  in 
any  event  for  regulatory  porposes  unrelated  to 
secondary  market  disclosure.  NASACT  argued  that 
while  the  stale  repositories  do  not  wish  to  compete 
with  NRMSIRs,  state-based  repositories  can  s«rve 
an  important  role  in  enhancing  the  accessibility  of 
disclosure  information  for  repackaging  by  the 
NR-MSKs.  See  Letter  of  NASACT. 

>•'  See  Utter  of  the  Office  of  the  State 
Comptroller.  State  of  New  York. 

'•'  See,  e.g..  Letter  of  Cypress  Capital  Corporation 
(Louisiana  Municipal  Security  Disclosure  oiirard 
"intends  to  be  in  a  position  to  comply  with  the 
standards  developed  by  the  Commission  Cor 
NRMSIRs"  I. 

"^  See  Letter  of  Munidpal  Advisory  Council  of 
Texas;  Utter  of  Ohio  Municipal  Advisory  (^unciL 


Based  on  these  comments,  and  in 
light  of  existing  disclosure  mechanisms 
and  recent  legislation  in  several  states 
designed  to  enhance  secondary  market 
disclosure,'^'*  it  appears  that  states  can 
play  a  beneficial  role  in  enhancing 
disclosure  in  the  municipal  securities 
market.""  State-based  depositories  will 
be  in  a  special  relationship  with  filers 
of  disclosure  information  to  provide  for 
convenient  and  efficient  dissemination. 
The  Commission  therefore  encourages 
states  to  develop  state-based 
depositories. 

To  encoiuage  the  development  of 
state-based  depositories,  the 
Commission  has  amended  Rule  13c2-12 
to  require  that  Participating 
Underwriters  reasonably  determine  that 
the  information  undertaken  to  be 
provided,  in  addition  to  being  submitted 
to  the  NRMSIRs.  or,  in  some  cases,  to 
the  MSRB,  will  be  submitted  to  a  state 
information  depository  ("SID"),  if  an 
appropriate  SID  has  been  established  in 
that  state.  Further,  as  discussed 
below, '^  an  exemption  conditioned  on 
making  annual  financial  information 
available  upon  request  or  to  a  SID,  and 
providing  notices  of  material  events  to 
each  NRMSIR  or  the  MSRB,  and  to  a 
SID.  has  been  adopted.  An  appropriate 
SID  would  be  a  depository  operated  or 
designated  '"'  by  the  state  that  receives 
information  from  all  issuers  within  the 
state,  and  makes  this  information 
available  promptly  to  the  public  on  a 
contemporaneous  basis.'**  The 
Commission  staff  is  prepared  to  provide 
guidance  in  particular  instances 
regarding  a  SID's  qualification  for 
purposes  of  the  rule. 

4.  Information  Delivery  Requirements 

The  Proposing  Release  asked  to  whom 
the  required  information  should  be 


'"  South  Carolina  recently  enacted  legislation 
requiring  issuers  to  agree  in  a  bond  indenture  to  file 
an  annual  independent  audit  within  a  specified 
numberof  daysof  the  issuer's  receipt  thereof  and 
certain  event  information  with  a  central  repository. 
South  Carolina  Senate  Bill  1182,  (effective 
September  1. 1994)  to  be  codified  in  S.C.  Code  Ann. 
Chapter  1,  Title  11.  Section  ll-l-«5  (1976). 
Similarly,  Teimessee  recently  adopted  legislation 
authorizing  the  adoption  of  rules  to  facilitate 
secondary  market  discloeure  by  any  public  entity, 
including  the  form  and  content  of  that  disclosure. 
Tenn.  Code  Ann.  Sec.  9-21-151  (a)  and  (b)(2). 

'•*  See,  e.g..  Letter  of  the  OfTice  of  the  .State 
Cafnptn>ller.  State  of  New  York. 

"*  See  Section  n.D.l .  infm. 

'•'  There  is  no  requirement  that  SIDs  be 
instrumentalities  of  a  state.  A  number  of  private 
organizations  already  function  as  state-bbsed 
ivposilories.  at  limes  at  no  cost  to  the  ta.xpayer.  The 
Comn^ission  defers  to  each  state's  detemiination 
whether  to  have  a  private  or  public  entity  be  its  SID. 

•••  As  with  NILMSIRs.  for  a  SID  to  give 
preferential  treatment  to  a  NRMSIR  by  giving  it 
market  information  before  it  is  made  available  lo 
other  NRMSIRs  would  be  wholly  inconsistent  with 
functioning  as  a  SID. 


delivered.  It  also  requested  comment  on 
the  feasibility  of  requiring  NRMSIRs  to 
inform  the  MSRB  when  they  receive 
disclosure  information  from  issuers,  and 
whether  suc:h  information  also  should 
be  required  to  be  placed  with  the  MSRB, 
in  addition  to  or  in  lieu  of  a  NRMSIR. 
The  NRMSIRs  did  not  address  the  issue 
of  requiring  them  to  inform  the  MSRB 
vv  henever  they  received  disclosure 
information  from  an  issuer,  although 
one  commenter  argued  that  designating 
the  MSRB  as  a  repository  only  would 
add  an  unnecessary  layer  to  the 
dissemination  process. '<*9  Other 
commenters  suggested  designating  a 
single  central  repository. '^o  Similarly, 
some  commenters  suggested  imposing  a 
requirement  that  disclosure  information 
be  delivered  to  all  NRMSIRs,'^'  while 
oihers  suggested  that  NRMSIRs  be 
required  to  share  the  information 
received  with  other  NRMSIRs.'^z  and  a 
third  group  preferred  the  establishment 
nf  a  central  index.'^^  State-based 
information  gatherers  and 
(lisemminators  had  diverging  views  on 
this  issue."'* 

Based  on  these  comments,  the 
Commission  has  determined  to  require 
that  annual  financial  information 
undertaken  to  be  provided  be  deposited 
with  each  NRMSIR  and  the  appropriate 
SID  in  the  issuer's  state.  Any  audite'd 
financial  statements  submitted  in 
accordance  with  the  undertakings  also 
must  be  delivered  to  each  NRMSIR  and 
to  the  SID  in  the  issuer's  state,  if  such 
a  depository  has  been  established.  The 
requirement  to  have  annual  financial 
information  and  audited  financial 
statements  delivered  to  all  NRMSIRs 
and  the  appropriate  SID  is  a 
modification  of  the  Proposed 
Amendments.  This  modification  will 
ensure  that  all  NRMSIRs  receive 
disclosure  information  directly.  It  also 
permits  the  Commission  to  adopt  the 


' »"  Utter  of  Bloomberg  L.P. 

""  See,  e.g..  Artemis  Capital  Group.  Lid. 
(proposing  that  the  Commission  designate  the 
MSRD's  MSIL  system  as  the  single  central 
repository):  Utter  of  Chapman  and  Cutler  (there 
shiould  be  one  central  source  of  information). 

•'<  See,  e.g..  Utter  of  J.J.  Kenny  Co.;  Utter  of 
National  Association  of  Independent  Public 
Financial  Advisers. 

^'- See,  eg..  Utter  of  MSRB:  Letter  of  Richard  A. 
Ciccarone. 

' "  Utter  of  Storch  &  Brenner  (on  behalf  of  R.R. 
Donnelly  Financial):  Utter  of  The  Bond  Buyer. 

'  ■*  The  Ohio  Municipal  Advisory  Council  stated 
ihat  it  is  feasible  to  require  repositories  to  inform 
the  MSRB  as  to  which  issuers  have  released 
infcu-malion  to  it.  Under  Cypress  Capital 
Corporation's  proposal,  the  indexing  party  would 
receive  descriptions  of  all  materials  received  by  the 
Louisiana  Repository.  But  see.  Utter  of  NASACT 
(requirement  that  a  repository  be  required  to  notify 
a  central  index  each  time  an  item  of  information  is 
received  by  the  repository  is  unduly  burdensome 
and  unnecessar)'). 


amendments  without  a  delay  for  the 
creation  of  a  central  index  or  a  system 
of  information  sharing  among 
NRMSIRs.  ""5  The  requirement  to  send 
information  to  all  NRMSIRs  rather  than 
a  single  NRMSIR  of  the  issuer's  or 
obligated  person's  choice,  should  not 
impose  significant  burdens  or  costs, 
other  than  duplication  and  mailing 
costs.  Furthermore,  this  requirement  to 
deliver  disclosure  to  the  NRMSIRs  and 
the  appropriate  SID  also  allays  the  anti- 
competitive concerns  raised  by  the 
creation  of  a  single  NR.MSIR. 

In  contrast  to  annual  financial 
information,  under  the  amendments, 
notices  of  material  events,  as  well  as 
notices  of  a  failure  by  an  issuer  or  other 
obligated  person  to  provide  annual 
financial  information  must  be  delivered 
to  each  NRMSIR  or  the  MSRB,  and  the 
appropriate  SID.  The  Commission  is  of 
the  view  that  permitting  issuers  and 
obligated  persons  to  file  such  notices 
either  wdth  each  NRMSIR  or  with  the 
MSRB  (as  well  as  the  appropriate  SID] 
will  facilitate  prompt  and  wide 
disclosure.  The  amendments  reflect  the 
preference  of  some  commenters  for 
filing  such  notices  in  one  central  place, 
such  as  the  MSRB,  rather  than  having  to 
file  with  multiple  NRMSIRs.  The 
Commission  expects  that  if  notices  are 
filed  with  the  MSRB,  the  MSRB  will 
make  these  notices  available  to  all 
NRMSIRs  on  a  prompt  and 
contemporaneous  basis. 

5.  Timing  of  Dissemination 

Due  to  the  time  sensitive  nature  of 
notices  of  material  event  and  failures  to 
provide  annual  financial  statements,  it 
is  important  that  such  notices  are 
disseminated  quickly.  These  market 
requirements  vdll  dictate  that 
disseminators  have  a  system  in  place  by 
which  information  vendors  can  make 
such  notices  available  to  broker-dealers 
and  investors  quickly  and 
contemporaneously. 

NRMSIRs  and  otner  information 
vendors  have  indicated  in  their 
comment  letters  that  under  certain 
circumstances  a  15  minute 
turnaround  '^*  time  for  notices  of 


"'Some  commenters  expressed  an  interest  in 
creating  a  central  index  and  an  information  sharing 
system.  Utter  of  Storch  &  Brenner  (on  behalf  of  R.R. 
Donnelly  Financial);  Utter  of  Dow  Jones  Telerate. 
Inc.  The  Commission  is  prepared  to  review  such 
mechanisms  for  centralized  collection  and 
dissemination  if  requested  to  do  so. 

"•The  Commission  considers  "turnaround  time" 
or  "turnaround  period"  to  mean  the  time  between 
which  a  NRMSIR  initially  receives  information,  and 
the  time  when  such  information  is  made  available 
to  the  public.  NRMSIRs  will  be  required  lo  make 
available  the  full  text  of  notices  of  material  events, 
and  post  the  receipt  and  availability  of  other 
documents  within  the  designated  turnaround  time 
period. 


material  events,  and  a  24  hour 
tumaroiMid  period  for  annual  financial 
information  may  be  feasible,  and,  in 
some  instances,  already  is  in  place."' 
Nonetheless,  because  the  ultimate  scope 
of  the  information  undertakings  was  not 
known  to  the  existing  and  potential 
NRMSIRs  at  the  time  they  submitted 
their  comments,  the  Commission 
intends  to  discuss  with  the  NRMSIRs 
during  the  recognition  process 
appropriate  and  practicable  turnaround 
standards  for  information  re- 
dissemination.  Because  SIDs  are 
alternative  sources  of  information  for 
every  type  of  disclosure,  the 
Commission  does  not  intend  to  impose 
strict  turnaround  times  for  SIDs. 
Instead.  SIDs  should  provide  the 
Commission  and  users  with  a  clear 
statement  of  turnaround  times  that  they 
will  meet  consistently. 

6.  Technological  Considerations 

The  Commission  also  received  many 
suggestions  from  information  gatherers 
and  vendors  on  streamlining  the  filing 
of  disclosure  information.  These 
suggestions  included  requiring 
electronic  filing  of  disclosure 
information,  providing  filings  on 
computer  disks  and  providing 
information  to  NRMSIRs  as  images  of 
original  source  documents  rather  than 
exclusively  as  coded  text  ''*  Rather  than 
dictate  standards,  the  Commission 
encourages  municipal  seciu-ities  market 
participants  to  coordinate  their 
requirements  and  preferences  on  an 
industry-wide  basis. 

D.  Exemptions 

The  Proposed  Amendments  contained 
two  new  exemptions,  which  are  being 


""The  Bond  Buyer  stated  that  il  broadcasts, 
through  its  Munifacts  News  product,  material 
events  and  time  critical  announcements  within  15 
minutes  of  their  receipt  to  municipal  market 
participants  throughout  the  country.  It  stated  that 
it  also  posts  documents  within  24  hours  of  a 
document's  receipt  to  the  Bond  Buyer's  On-line 
Index  which  is  updated  throughout  the  day.  Utter 
of  The  Bond  Buyer.  Similarly,  Dow  Jones  Telerate 
stated  that  electronic  dissemination  will  allow  the 
turnaround  time  of  24  hours  for  an  ofHcial 
statement  and  15  minutes  for  secondary  disclosure 
documents  on  material  events  to  be  feasible.  Utter 
of  Dow  Jones  Telerate.  Material  information  is 
electronically  disseminated  on  a  "real  time"  basis 
by  Bloomberg  LP.  Utter  of  Bloomberg  L.P. 

""J.J.  Kenny  Co.  requested  that  documents  be 
required  to  be  filed  as  images  of  original  source 
documents  rather  than  exclusively  as  coded  text. 
Dow  Jones  Telerate  requested  that  Official 
statements  be  filed  along  with  one  electronic  disk 
copy  of  the  original  Word  Processing/Desktop 
publishing  file  with  the  label  marked  as  to  which 
software  and  version  was  used.  For  secondary 
market  disclosure  documents.  Telerate  advises 
using  the  NFMA  proposed  worksheets.  The  Bond 
Buyer  stated  that  "collection  would  be  most 
efficient  if  documents  were  in  ASCn  and  a  common 
wor4  processing  or  publishing  fomat" 
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adopted  with  certain  modifications.  A 
third  new  exemption  from  the  annual 
financial  information  requirement,  for 
short-term  securities,  also  is  being 
adopted.  In  addition.  Rule  15c2-12's 
limitation  to  primary  offerings  of 
municipal  securities  with  an  aggregate 
principal  amount  of  $1,000,000  or  more, 
and  its  existing  exemptions,  also  apply 
to  the  amendments.^'* 

1.  Small  Issuer  Exemption 

The  Proposed  Amendments  would 
have  exempted  from  the  provisions  of 
the  undertaking  and  recommendation 
prohibitions  of  the  rule  municipal 
securities  issued  in  Offerings  by  issuers 
that  had  (i)  less  than  $10,000,000  in 
principal  amount  of  securities 
outstanding,  including  the  offered 
securities  and  (ii)  issued  less  than 
$3,000,000  in  aggregate  amount  of 
municipal  securities  in  the  most  recent 
48  months  preceding  the  offering. 

A  number  of  commenters  discussed 
the  appropriateness  of  the  proposed 
dollar  exemption,  with  comments 
ranging  from  a  call  for  increased 
thresholds  to  no  thresholds  at  all.'"" 
Some  commenters  believed  that  the 
thresholds  should  be  increased,  because 
many  small  mimicipalities  would 
exceed  these  thresholds  if  they  delay 
their  financings  in  order  to  issue  a 
greater  amoujit  of  bonds  at  one  time. 
The  commenters  argued  that  these  are 
small,  infr^uent  issuers  with  limited 
trading  in  the  secondary  market  and  the 
cost  of  compliance  would  outweigh  the 
benefits  received  from  improved 
secondary  market  disclosure.  ■  ^  * 

Other  commenters  took  exception  to 
the  proposed  thresholds  because  they 
were  too  high.  These  commenters 
argued  that  the  exemption  as  proposed 
would  exclude  from  coverage  of  the  rule 
the  types  of  issuers  who  have 
historically  had  deficient  disclosure 
practices  and  disproportionate  numbers 
of  defaults. '8^  A  nimiber  of  commenters 


•"•Former  paragraph  (c)  of  Rule  15c2-12  was 
proposed  to  be,  and  has  been  redesignated  as 
paragraph  (d)(1).  This  paragraph  exempts  primary 
offerings  of  municipal  securities  in  authorized 
denominations  of  SlOO.OOO  or  more,  if  such 
securities:  (1)  are  sold  to  no  more  than  35  investors, 
each  of  whom  the  underwriter  reasonably  believes 
is  capable  of  evaluating  the  investment  and  who  is 
not  purchasing  with  a  view  to  distribution:  (2)  have 
a  maturity  of  nine  months  or  less  or:  (3)  at  ihe 
option  of  the  holder  may  be  tendered  to  an  issuer 
at  least  as  frequently  as  every  nine  months. 

'""See,  e.g.  Letter  of  ALHFA;  Utter  of  CDFA; 
Letter  of  NFMA;  Letter  of  National  Association  of 
Independent  Public  Finance  Advisors:  Letter  of 
Prudential  Investment  Corp.;  Letter  of  PSA;  Letter 
of  Washington  Stale  Auditor. 

'"■  See,  e.g.,  Letter  of  NAST:  Letter  of  SIA. 

'"See,  e.g.  Letter  of  Chemical  Securities:  Letter 
of  Eaton  Vance  Management;  Letter  of  Edward  0. 
|ones  k  Co.;  Letter  of  Morgan  Stanley;  Letter  of 
National  Association  of  Independent  Public 


also  argued  that  the  $3  million/48 
month  component  of  the  threshold  was 
too  complex.'*' 

As  adopted,'*^  the  exemption  retains 
the  aggregate  $10,000,000  limitation,  but 
eliminates  the  $3,000,000  threshold. 
Instead,  in  addition  to  falling  under  the 
$10,000,000  in  outstanding  securities 
threshold,  the  exemption  is  conditioned 
upon  an  issuer  or  obligated  person 
providing  a  limited  disclosure 
undertaking.  Under  this  undertaking, 
financial  information  and  operating  data 
concerning  each  obligor  for  which 
financial  information  or  operating  data 
is  presented  in  the  final  official 
statement,  must  be  provided  upon 
request  to  any  person,  or  be  provided  at 
least  annually  to  the  appropriate  SID. 
The  undertaking  would  specify  the  type 
of  financial  information  and  operating 
data  that  will  be  made  available 
annually,  which  must  include  financial 
information  and  operating  data  that  is 
customarily  prepared  by  the  obligated 
person  and  is  publicly  available.  The 
final  official  statement  must  describe 
where  and  how  the  financial 
information  and  operating  data  can  be 
obtained. 

Financial  information  and  operating 
data  of  governmental  issuers  generally 
are  subject  to  freedom  of  information 
laws,  and  thus  would  be  publicly 
available  for  piirposes  of  this  condition 
of  the  exemption.  Conduit  borrowers 
generally  provide  annual  financial 
information  to  trustees,  credit 
enhancers,  or  the  financing  agency  that 
issued  the  municipal  securities,  and 
thus  would  have  no  difficulty 
complying  with  this  standard  if  that 
information  is  made  publicly  available. 
To  the  extent  that  an  obligated  person 
does  not  currently  publicly  disclose  that 
information,  they  are  free  to  specify  the 
type  of  information  they  are  undertaking 
to  provide  on  an  ongoing  basis,  but  they 
must  agree  to  provide  some  information. 
That  information  need  not  be  the  same 
type  of  information  presented  in  the 
official  statement.  Nor  would  these 
exempt  persons  have  to  release  their 
audited  financial  statements,  unless 
they  otherwise  customarily  prepare  and 
make  their  audited  financial  statements 
publicly  available.  Moreover,  the 
limited  disclosure  undertaking  need 
only  cover  those  obligors  for  which 
financial  information  or  operating  data 
is  provided  in  the  official  statement. 

In  addition  to  providing  financial 
information  and  operating  data 


annually,  notices  of  material  events 
must  be  sent  to  each  NRMSIR  or  to  the 
MSRB,  and  the  appropriate  SID.  This 
public  information  condition  has  been 
adopted  in  response  to  comments 
highlighting  the  need  for  information 
regarding  small  issuers  accessing  (he 
public  debt  market.'*' 

The  threshold  of  $10,000,000  has 
been  retained,  notwithstanding 
comments  that  it  was  too  high  or  too 
low.  According  to  statistics  provided  by 
one  commenter,'**  in  1993,  71%  of  the 
approximately  52,000  municipal  issuers 
had  under  $10,000,000  in  outstanding 
municipal  securities.  Accordingly,  the 
amendments  as  proposed  already 
provided  significant  exempli ve  relief  for 
small  issuers.  Indeed,  the  fact  that  a 
majority  of  issuers  fall  below  that 
threshold  supports  conditioning  the 
exemption  on  a  commitment  to  provide 
a  limited  amount  of  secondary  market 
information  from  exempt  issuers.  Even 
with  that  condition,  a  significant 
percentage  of  offerings  would  remain 
totally  exempt  from  the  amendments  as 
adopted,  because  over  20%  of  the  total 
issuances  in  1993  were  under 
$1,000,000.'"  As  these  statistics 
demonstrate,  the  exemption  should 
exclude  a  large  percentage  of  small 
infrequent  issuers. 

Commenters  also  questioned  how  the 
aggregate  thresholds  were  measured, 
including  whose  securities  would  be 
included  and  whether  the  exemption 
applied  only  to  outstanding  securities 
that  were  sold  in  Offerings  subject  to  the 
rule.'"*"  Many  commenters  indicated 
that  the  thresholds  should  be  separately 
applied  to  each  issuer  of  municipal 
securities  and  each  imderlying 
obligor.'"'  Thus,  in  the  case  of  conduit 
issuers  that  have  no  liability  on  the 
municipal  securities,  commenters 
argued  that  the  thresholds  should  be 
determined  by  reference  to  the  persons 
who  are  the  beneficiaries  of  the 


Finance  Advisors;  Letter  of  Norwesl  Investment 
Ser\'ices. 

'•'See,  e.g..  Letter  of  APPA;  Letter  of  The  Bank 
of  New  York;  |oint  Response. 

""See  Rule  15c2-12(d)(2). 


'"'See  Joint  Response.  A  number  of  other 
commenters  expressed  concern  about  Ihe  lark  ol 
information  on  issuers  in  market  segments  in  whic  h 
the  higher  proportion  of  defaults  have  occurred.  .sVr 
note  182.  supra  and  accompanying  text.  The 
effective  date  for  this  information  undertaking 
condition  on  the  small  issuer  exemption  will  be 
delayed  until  January  1,  1996.  See  Section  HE.. 
infra. 

'"*  See  Letter  of  The  Bond  Buyer. 

•"'  See  Letter  of  The  Bond  Buyer.  The 
requirements  of  Rule  15c2-12,  as  amended,  mrfy  >i<>l 
be  avoided  by  breaking  up  an  offering  into  several 
offerings  of  less  than  $1,000,000,  where  the 
offerings  are  of  the  same  class  of  securities  and  dre 
for  the  same  purpose. 

'""See.  e.g..  Letter  of  ABA  Urban  Law  Section: 
Letter  of  CIFA;  Letter  of  Colorado  Municipal  Bond 
Supervision  Advisory  Board. 

'»»  See.  e.g..  Letter  of  ALHFA;  Letter  of  CDKA. 
letter  of  Hawkins  Delafield  ft  Wood. 
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financing.""  Some  commenters  argued 
that  those  issuers  that  had  different 
types  of  financings  that  relied  on 
separate  revenue  streams  for  repayment, 
such  as  dedicated  tax  revenues,  should 
not  be  foreclosed  from  relying  on  the 
soiall  issuer  exemption  for  each 
financing.'" 

To  address  the  first  of  these  concerns, 
the  amendments  have  been  revised  to 
clarify  that  the  availability  of  the 
exemption  turns  on  the  amount  of 
outstanding  municipal  securities  for 
u'liich  an  issuer  or  obligated  person  also 
is  an  obligated  person.  An  issuer  of 
miinicipal  securities  would  need  to 
satisfy  the  threshold  only  if  it  were  ah 
obligated  person  with  respect  to  the 
security  being  offered.  Under  this 
approach,  if  a  financing  agency  that  is 
offering  obligations  that  have  some 
recourse  to  the  agency,  only  those 
outstanding  securities  of  the  agency  that 
likewise  are  recourse  would  count 
toward  the  threshold.  If  the  financing 
agency  does  not  issue  recourse 
securities,  the  exemption  will  be 
unavailable  only  if  a  conduit  borrower 
obligated  on  the  municipal  securities 
being  offered  is  an  obligated  person 
with  respect  to  more  than  $10,000,000 
in  outstanding  municipal  securities.  If 
any  one  obligated  person  in  an  Offering 
exceeds  the  threshold,  then  the  entire 
Offering,  including  all  obligated 
persons,  will  be  subject  to  the  rule. 
Subsequent  non-recourse  offerings  by 
the  financing  agency  would  not  he 
affected,  but  would  be  subject  to  a 
similar  test. 

With  respect  to  the  second  concern, 
however,  the  amendments  require  that 
an  obligated  person  aggregate  all  its 
outstanding  obUgations.  even  if  some 
are  payable  from  separate  dedicated 
revenue  sources.  For  example,  a  city  or 
county  that  issues  securities  for  a 
number  of  different  purposes  could  not 
qualify  as  a  small  and  infrequent  issuer 
merely  because  its  outstanding 
securities  are  payable  from  separate 
revenue  streams.  Thus,  while  a 
governmental  issuer's  outstanding 
obligations  need  not  be  aggregated  with 
that  of  non-governmental  obligated 
persons,  a  governmental  issuer  could 
not  avoid  aggregation  of  its  securities  by 
restricting  repayment  to  separate 
re^-enue  streams.  "^ 


Commenters  also  discussed  a  related 
issue  of  what  securities  would  be 
included  in  the  calculation. 
Commenters  contended  that  only 
publicly  offered  securities  should  be 
included  in  the  calculation.  Other 
commenters  questioned  how  short  term 
obligations  such  as  bond  anticipation 
notes,  refunded  bonds  and  installment/ 
lease  purchase  agreements  would  be 
treated.  Several  commenters  suggested 
that  the  threshold  should  be  measured 
only  against  publicly  offered,  long-term 
bonds.''" 

The  amendments  have  been  clarified 
in  this  respect  to  exclude  from  the 
threshold  calculation  securities  that 
were  offered  in  transactions  exempt 
from  Rule  15c2-12  because  they  were 
otherwise  exempt  as  private  placements 
and  short  term  financings.  In  addition, 
to  the  extent  that  an  issuer  or  obligated 
person  is  no  longer  liable  for  repayment 
on  bonds,  as  with  certain  defeased 
bonds,  then  such  bonds  would  not  be 
included  in  the  calculation  of  the 
threshold  for  such  issuer  or  obligated 
person. 

A  number  of  commenters  indicated 
that  an  exemption  should  be  available 
based  on  the  number  of  holders  of  the 
municipal  securities.  "■•  However,  in 
accordance  with  concerns  voiced  by 
other  commenters  regarding  the 
difficulty  in  ascertaining  the  number  of 
holders  due  to  the  fact  that  most 
municipal  securities  are  held  in  street 
name  through  a  very  Limited  number  of 
depositories."'  the  amendments  do  not 
adopt  any  exemption  based  on  the 
number  of  holders  of  the  municipal 
securities. 

A  variety  of  other  comments  were 
raised  relating  to  exemptions,  and  a 
number  of  alternative  exemptions  were 
proposed,  including  exemptions  based 
on  the  type  of  issuer  or  the  existence  of 
an  investment  grade  rating.'''* 
Commenters  also  believed  that  an 
exemption  should  be  available  for 
securities  covered  by  bond  insurance  or 
other  credit  enhancement,  such  as  bank 


'■*Spe.  e.g..  Letter  of  Alaska  Municipal  Bond 
Bank;  Letter  of  Bose.  McKinney  &  Evans:  Letter  of 
CDFA:  Letter  of  Oregon  Economic  Development 
Department 

""  See,  e.g..  Letter  of  ABA  Business  Law  Section: 
Letter  of  Chapman  and  Cutler  Letter  of  NABL 

'''2  Significant  indicia  of  whether  an  issuer  in  a 
revenue-type  Rnancing  is  in  fact  a  part  of  a  larger 
municipality  would  be  whether  the  issuer's 
rti  counts  are  reflected  in  the  municipality's 


financial  statemei'ts  and  whether  the  municipality's 
officials  or  personnel  manage  the  separate  Tmancing 
programs. 

"■'  See.  e.^..  Letter  of  ABA  Business  Law  Section: 
Letter  of  Day  Berry  ft  Howard:  Joint  Response; 
Letter  of  Kutak  Rock:  Letter  of  the  Treasurer  of  the 
State  of  North  Carolina. 

'»*  See.  eg..  Letter  of  ABA  Business  Law  Section: 
Letter  of  Kutak  Rock:  Letter  of  Mudge  Rose;  Letter 
of  National  League  of  Cities. 

""  See.  e.g..  Letter  of  Bank  One  Corporation; 
Letter  of  Reliance  Trust  Company. 

'•»See.  e.g..  Letter  of  lO;  Letter  of  McDonald  ft 
Company  Securities;  Letter  of  NABL:  Letter  of 
National  League  of  Cities;  Letter  of  NFMA;  Letter 
of  New  York  Dormitory  Authority;  Letter  of  Putnam. 
Investment  Management;  Letter  of  State  of  Utah. 
Office  of  the  State  Treasurer  Letter  of  State  of 
Washington.  Office  of  the  Slate  Treasurer. 


letters  of  credit. '«^  Except  as  described 
above,  the  exemptions  have  not  been 
revised  to  adopt  these  suggestions. 
Commenters.  including  some  bond 
insurance  providers, "^  expressed  the 
view  that  the  existence  of  credit 
enhancement  does  riot  necessarily 
eliminate  the  need  for  information 
regarding  the  underlying  credit. 

A  number  of  commenters  also  argued 
that  new  exemptions  should  be  added 
that  would  mirror  exemptions  under  the 
Securities  Act.'"**  Some  commenters 
argued  tliat  exemptions  should  be 
included  for  non-profit  entities  that 
would  have  their  own  exemption  from 
registration  under  the  Securities  Act. 2"" 
The  Commission  is  not  including  any 
exclusion  in  the  amendments  for  any 
such  issuers.  Issuers  accessing  the. tax- 
exempt  public  securities  markets  have 
obligations  to  promote  the  integrity  and 
efficiency  of  those  markets.  As  the 
Commission  noted  in  the  Interpretive 
Release,  the  high  level  of  defaults  in 
sectors  such  as  healthcare,  lifecare, 
retirement  homes  and  multifamilv 
housing,  relative  to  other  market 
sectors. 2"'  and  the  past  problems  with 
the  sufficiency  of  information  in  manv 
of  these  sectors,  weighs  heavily  against 
adopting  such  e.xclusions 

2.  Exemption  from  the  Annual  Financial 
Information  Requirement  for  Short-term 
Securities 

A  new  exemption  has  been  added  to 
exempt  from  the  requirement  for  an 
imdertaking  calling  for  annual  financial 
information.  Offerings  of  securities  with 
an  18  month  or  shorter  maturity. ^o^  The 
new  exemption  is  in  response  to 
comments  suggesting  that  the  rule  not 


'""See.  e.g..  Letter  of  Delaware  County  Industrial 
Development  Authority;  Letter  of  Financial  Security 
Assurance:  Letter  of  McNair  &  Sanford:  Letter  of 
Smith.  Gambrell  ft  Russell. 

"""  .As  some  commenters  indicated,  the  existence 
of  credit  enhancement  or  other  programmatic 
enhancement  features  does  not  eliminate  the  need 
for  information  on  underlying  obligated  persons, 
particularly  where  there  is  a  long  term  guarantee. 
tiecause  of  the  potential  impact  of  a  defs.iU  on  the 
pricing  of  the  securities.  See  Letter  of  KufiW  Rock 
on  behalf  of  Financial  Guaranty  Insurers.- Letter  of 
FGIC:  Letter  of  Prudential  Investment  Corp.  See  also 
Securities  and  Exchange  Commission.  Report  by  the 
Securities  and  Exchange  Commission  on  the 
Financial  Guaranty  Market  The  Use  of  the 
Exemption  In  Section  3laH2l  of  the  Securities  Act 
for  Securities  Guaranteed  by  lianls  and  the  Use  of 
Insurance  Policies  to  Guarantee  Dfbt  Securities 
(August  28.  1987). 

''"See.  e.g..  Letter  of  .\BA  Business  Law  Section; 
Letter  of  Goldman  Sachs;  Letter  of  Morgan  Stanley; 
Letter  of  Mudge  Rose.  Letter  of  Thacher  Proffitl  ft 
Wood. 

^"See.  e.g..  Letter  of  Morgan  Stanley:  Letter  of 
Mudge  Rose:  Letter  of  New  York  Dormitory 
Authority. 

»'  Interpretive  Release  at  Section  III.D.  See  also 
Letter  of  The  Bond  Buyer. 

»'- Rule  15c2-l  2(d)(3). 
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require  annual  flnancial  information  in 
situations  where  the  securities  would 
mature  shortly  after,  or  possibly  even 
before,  the  annual  Hnancial  information 
would  be  due.^'^  The  provisions  of  the 
amended  rule  relating  to  notices  of 
material  events,  however,  would  apply 
to  these  Offerings  absent  some  other 
Rule  15c2-12  exemption. 

3.  Exemptions  from  the 
Recommendation  Prohibition 

The  Proposed  Amendments  also 
included  a  new  exemption,^'"  which 
would  have  permitted  the 
recommendation  in  the  secondary 
market  of  securities  that  were  not 
subject  to  the  underwriting  prohibition, 
either  because  they  were  sold  in  a 
primary  offering -"'*  of  municipal 
securities  with  an  aggregate  principal 
amount  of  less  than  $1,000,000.  or  came 
within  the  existing  exemptions  for 
limited  placements,  short-term 
securities,  and  securities  with  demand 
features,'"*"  or  within  the  new 
exemption  for  small,  infrequent 
issuers.-"''  This  exemption  has  been 
adopted  as  proposed.*""  with  the 
exception  that  securities  sold  in  an 
exempt  Offering  that  is  subject  to  the 
.limited  undertaking  condition,-"^  are 
not  exempt  from  the  application  of  the 
recommendation  prohibition.  Pursuant 
to  this  element  of  the  small  issuer 
exemption,  dealers  must  have  in  place 
procedures  to  receive  notices  of  material 
events.-'" 

4.  Transactional  Exemption 

The  existing  Rule  15c2-12 
transactional  exemption^"  permits  the 
Commission  to  exempt  any  Participating 
Underwriter  from  any  requirement  of 


*"See.  eg  .  Leiler  of  ABA  tJrtwn  Law  Section; 
Letter  of  Chemical  Securities;  Letter  of  Dav.  Berry 
&  Howard;  Letter  of  Kulak  RocL.:  Letter  of  Maryland 
Department  of  Economic  and  Employment 
Development. 

2^  See  paragrapti  (d)(3)  of  ttie  Proposed 
Amendments. 

^''This  exemption  has  l)e«n  modified  to  clarify 
that  the  recommendation  prohibition  will  nut  apply 
to  primary  or  secondary  market  trading  where 
municipal  securities  are  exempt  at  the  time  of  their 
original  issuance.  Several  commenters  noted  that 
the  inclusion  of  the  term  "a  primary  offering  of 
created  confusion,  basted  on  the  staled  purpose  of 
the  exemption  in  the  Proposing  Release.  See.  e.g. 
I.etter  of  Kulak  Ro<;k:  Letter  of  ABA  Urban  Law 
Section;  Letter  of  Colorado  Municipal  Bond 
Supervision  Advisory  Board:  Letter  of  Day.  Berry  & 
(toward.  The  exemption  has  t>een  modified  to 
delete  that  term,  thus  giving  the  exemption  its 
intended  meaning. 

""See  paragraph  (d)(1)  of  the  Proposeil 
Amendments. 

*" See  paragraph  (d)t2)  of  ihe  Propo-sed 
Amendments. 

2""Rulel5c2-12(d)(4). 

»•  See  Rule  15c2-12(d)t2). 

i'« See  Rule  15c2-12(b)(5)(i)(C). 

2"  Former  paragraph  (d)  of  Rule  15t2-12. 


the  rule.  Because  Rule  15c2-12,  as 
amended,  places  requirements  on 
brokers,  dealers,  and  municipal 
securities  dealers  in  the  secondary 
market,  the  transactional  exemption  has 
been  amended  to  clarify  that  the 
Commission  has  exemptive  authority 
with  respect  to  both  Participating 
Underwriters,  in  connection  with 
Offerings,  and  with  respect  to  brokers, 
dealers,  and  municipal  securities 
dealers  recommending  transactions  in 
the  secondary  market.-'^ 

E.  Transitional  Provision 

The  rule  as  amended  contains  a 
transitional  provision  for  the 
amendments  to  Rule  15c2-12.-'"  The 
underwriting  prohibition  applies  to  a 
Participating  Underwriter  that  has 
contractually  committed  to  act  as  an 
underwriter  in  an  Offering  on  or  after 
the  effective  date  of  the  rule,  July  3. 
1995;  provided  that  issuers  need  not 
undertake  to  provide  annual  financial 
information  for  fiscal  years  ending  prior 
to  January  1, 1996.  The  recommendation 
prohibition  will  become  effective  on 
January  1,  1996.  The  Commission  is  of 
the  view  that  this  delay  of  six  months 
beyond  the  effective  date  of  the 
amendment  relating  to  the  underwriting 
of  municipal  securities  is  sufficient  to 
permit  participants  in  the  municipal 
securities  market  to  design  procedures 
for  compliance  with  the  provisions  of 
Rule  15c2-12.  Brokers,  dealers  and 
municipal  securities  dealers  must, 
therefore,  have  procedures  in  place  to 
comply  with  the  recommendation 
prohibition  on  or  before  January  1.  1996. 
Finally,  the  limited  undertaking 
condition  to  the  small  issuer  exemption 
need  not  be  satisfied  for  offerings 
commencing  prior  to  January  1,  1996. 

III.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange 
Act  ^''*  requires  the  Commission,  in 
adopting  rules  under  the  Act,  to 
consider  the  anticompetitive  effects  of 
those  rules,  if  any,  and  to  balance  that 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  the 
amendments  to  Rule  15c2-12  in  light  of 
the  standard  cited  in  Section  23(a)(2) 
and  believes  the  adoption  of  the 
amendments  will  not  impose  any 
burden  on  competition  not  necessary'  or 


-'-The  transactional  exemption  also  has  been 
redesignated  as  paragraph  (e)  of  Ruin  1!ii  2-12. 
2"SeeRulel5c2-12(g). 
^'M5  U.S.C.  78w(a)(2). 


appropriate  in  furtherance  of  the 
Exchange  Act. 

In  addition,  the  Commission  has 
prepared  a  final  regulatory  flexibility 
analysis  ("FRFA"),  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  -i'  regarding  the 
proposed  amendments  to  Rule  1.5(2- 12. 
The  Commission  requested  comment  on 
the  extent  to  which  current  practice 
deviates  from  the  requirements  of  the 
proposed  amendments,  and  the  extent 
to  which  additional  costs  may  be 
imposed  on  small  issuers,  brokers, 
dealers,  and  municipal  securities 
dealers  if  the  amendments  are  adopted 
as  proposed.  The  FRFA  indicates  that 
the  amendments  to  the  rule  could 
impose  some  additional  costs  on  small 
broker-dealers  and  municipal  issuers. 
Nonetheless,  the  Commission  is  of  the 
view  that  many  of  the  substantive 
requirements  of  the  amendments 
already  are  observed,  absent  access  to 
the  continuing  information  provided  by 
the  amendments,  by  issuers,  brokers, 
dealers,  and  municipal  securities 
dealers  as  a  matter  of  business  prat.tice. 
or  to  fulfill  their  existing  obligations 
under  the  antifraud  provisions  of  Ihe 
federal  securities  laws.  To  the  extent 
that  the  Proposed  Amendments  would 
have  imposed  additional  costs  on  small 
issuers,  brokers,  dealers,  and  nninit  ip.il 
securities  dealers,  in  response  to 
c;oinmenters'  concerns,  the  Commission 
has  modified  the  amendments  as 
described. 

A  copy  of  the  FRFA  may  be  obtained 
from  Janet  W.  Russell-Hunter,  Attornev. 
Office  of  Chief  Coun.sel.  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NVV..  Mail  Stop  7-10,  Washington.  DC 
20,'549.  (202)  942-0073. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments  to  Rule  1 5c2-1 2 

In  ai:cordance  with  the  foregoing. 
Title  17,ChapterIIofTitlel7ofthe 
Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  24&^GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  24i) 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g.  77 j. 
77s.  77eee.  77ggg,  77nnn,  77sss,  77ttl.  78(.. 
78d,  78i.  78j,  78/.  78m.  78n,  78o.  7Sp.  78q. 
78s.  78n:  78x.  78ll{d],  79q,  79f,  80a-20.  8().i- 
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23.  80a-29,  80a-27,  80l>-3,  80b-4  and  80b- 
1 1 .  unless  otherwise  noted. 

•         *         •         *         * 

2.  Section  240.15c2-12  is  amended  by 
adding  a  Preliminary  Note  preceding 
paragraph  (a);  revising  paragraph  (a); 
adding  paragraph  (b)(5);  redesignating 
paragraph  (c)  through  paragraph  (0  as 
paragraph  (d)  through  paragraph  (g); 
adding  paragraph  (c);  revising  newly 
designated  paragraph  (d),  paragraph  (e), 
and  paragraph  (0(3);  adding  paragraph 
(0(9)  and  paragraph  (f)(10j;  and  adding 
fi  )ur  sentences  to  the  end  of  newly 
designated  paragraph  (g)  to  read  as 
follows: 


§240.15c2-12 
disclosure. 


Municipal  securities 


'•'5U..S.C.  604. 


Preliminary  Note:  For  a  discussion  of 
disclosure  obligations  relating  to  municipal 
securities,  issuers,  brokers,  dealers,  and 
municipal  securities  dealers  should  refer  to 
Securities  Act  Release  No.  7049,  Securities 
Exchange  Act  Release  No.  33741,  FR-42 
(March  9, 1994).  For  a  discussion  of  the 
obligations  of  underwriters  to  have  a 
reasonable  basis  for  recommending 
municipal  securities,  brokers,  dealers,  and 
municipal  securities  dealers  should  refer  to 
Securities  Exchange  Act  Release  No.  26100 
(Sept.  22, 1988)  and  Securities  Exchange  Act 
Release  No.  26985  (June  28.  1989). 

(a)  General.  As  a  means  reasonably 
designed  to  prevent  fraudulent, 
deceptive,  or  manipulative  acts  or 
practices,  it  shall  be  unlawful  for  any 
broker,  dealer,  or  municipal  securities 
dealer  (a  "Participating  Underwriter" 
when  used  in  connection  with  an 
Offering)  to  act  as  an  underwriter  in  a 
primary  offering  of  municipal  securities 
uith  an  aggregate  principal  amount  of 
$1,000,000  or  more  (an  "Offering") 
unless  the  Participating  Underwriter 
complies  with  the  requirements  of  this 
section  or  is  exempted  from  the 
provisions  of  this  section. 

•         •         »         •         * 

(b)  Requirements.  •  *  * 

(5)(i)  A  Participating  Underwriter 
shall  not  purchase  or  sell  municipal 
securities  in  connection  with  an 
Offering  unless  the  Participating 
Underwriter  has  reasonably  determined 
that  an  issuer  of  municipal  securities,  or 
an  obligated  person  for  whom  financial 
or  operating  data  is  presented  in  the 
final  official  statement  has  undertaken, 
either  individually  or  in  combination 
with  other  issuers  of  such  municipal 
securities  or  obligated  persons,  in  a 
written  agreement  or  contract  for  the 
benefit  of  holders  of  such  securities,  to 
provide,  either  directly  or  indirectly 
through  an  indenture  trustee  or  a 
designated  agent: 

(A)  To  each  nationally  recognized 
municipal  securities  information 
repository  and  to  the  appropriate  state 


information  depository,  if  any.  annual 
financial  information  for  each  obligated 
person  for  whom  financial  information 
or  operating  data  is  presented  in  the 
final  official  statement,  or,  for  each 
obligated  person  meeting  the  objective 
criteria  specified  in  the  undertaking  and 
used  to  select  the  obligated  persons  for 
whom  financial  information  or 
operating  data  is  presented  in  the  final 
official  statement,  except  that,  in  the 
case  of  pooled  obligations,  the 
undertaking  shall  specify  such  objective 
criteria; 

(B)  If  not  submitted  as  part  of  the 
annual  financial  information,  then  when 
and  if  available,  to  each  nationally 
recognized  municipal  securities 
information  repository  and  to  the 
appropriate  state  information 
depository,  audited  financial  statements 
for  each  obligated  person  covered  by 
paragraph  (b)(5)(i)(A)  of  this  section; 

(C)  In  a  timely  manner,  to  each 
nationally  recognized  municipal 
securities  information  repository  or  to 
the  Municipal  Securities  Rulemaking 
Board,  and  to  the  appropriate  state 
information  depository,  if  any,  notice  of 
any  of  the  following  events  with  respect 
to  the  securities  being  offered  in  the 
Offering,  if  material: 

(1)  Principal  and  interest  payment 
deUnquencies; 

(2)  Non-payment  related  defaults; 

(3)  Unscheduled  draws  on  debt 
service  reserves  reflecting  financial 
difficulties; 

(4)  Unscheduled  draws  on  credit 
enhancements  reflecting  financial 
difficulties; 

(5)  Substitution  of  credit  or  liquidity 
providers,  or  their  failure  to  perform; 

(6)  Adverse  tax  opinions  or  events 
affecting  the  tax-exempt  status  of  the 
security; 

(7)  Modifications  to  rights  of  security 
holders; 

(8)  Bond  calls; 

(9)  Defeasances; 

[10]  Release,  substitution,  or  sale  of 
property  securing  repayment  of  the 
securities; 

[11]  Rating  changes;  and 

(D)  In  a  timely  manner,  to  each 
nationally  recognized  municipal 
securities  information  repository  or  to 
the  Municipal  Securities  Rulemaking 
Board,  and  to  the  appropriate  state 
information  depository,  if  any,  notice  of 
a  failure  of  any  person  specified  in 
paragraph  (b)(5)(i)(A)  of  this  section  to 
provide  required  annual  financial 
information,  on  or  before  the  date 
specified  in  the  written  agreement  or 
contract. 

(ii)  The  written  agreement  or  contract 
for  the  benefit  of  holders  of  such 
securities  also  shall  identify  each  person 


for  whom  annual  financial  information 
and  notices  of  material  events  will  be 
provided,  either  by  name  or  by  the 
objective  criteria  used  to  select  such 
persons,  and,  for  each  such  person  shall: 

(A)  Specify,  in  reasonable  detail,  the 
type  of  financial  information  and 
operating  data  to  be  provided  as  part  of 
annual  financial  information: 

(B)  Specify,  in  reasonable  detail,  the 
accounting  principles  pursuant  to 
which  financial  statements  will  be 
prepared,  and  whether  the  financial 
statements  will  be  audited;  and 

(C)  Specify  the  date  on  which  the 
annual  financial  information  for  the 
preceding  fiscal  year  will  be  provided, 
and  to  whom  it  will  be  provided. 

(iii)  Such  written  agreement  or 
contract  for  the  benefit  of  holders  of 
such  securities  also  may  provide  that 
the  continuing  obligation  to  provide 
annual  financial  information  and 
notices  of  events  may  be  terminated 
with  respect  to  any  obligated  person,  if 
and  when  such  obligated  person  no 
longer  remains  an  obligated  person  with 
respect  to  such  municipal  securities. 

(c)  Recommendations.  As  a  means 
reasonably  designed  to  prevent 
fraudulent,  deceptive,  or  manipulative 
acts  or  practices,  it  shall  be  unlawful  for 
any  broker,  dealer,  or  municipal 
securities  dealer  to  recommend  the 
purchase  or  sale  of  a  municipal  security 
unless  such  broker,  dealer,  or  municipal 
securities  dealer  has  procedures  in  place 
that  provide  reasonable  assurance  that  it 
wrill  receive  prompt  notice  of  any  event 
disclosed  pursuant  to  paragraph 
(b)(5)(i)(C).  paragraph  (b)(5)(i)(D).  and 
paragraph  (d)(2)(ii){B)  of  this  section 
with  respect  to  that  security. 

(d)  Exemptions.  (1)  This  section  shall 
not  apply  to  a  primary  offering  of 
municipal  securities  in  authorized 
denominations  of  $100,000  or  more,  if 
such  securities:' 

(i)  Are  sold  to  no  more  than  thirty-five 
persons  each  of  whom  the  Participating 
Underwriter  reasonably  believes: 

(A)  Has  such  knowledge  and 
experience  in  financial  and  business 
matters  that  it  is  capable  of  evaluating 
the  merits  and  risks  of  the  prospective 
investment;  and 

(B)  Is  not  purchasing  for  more  than 
one  account  or  with  a  view  to 
distributing  the  securities;  or 

(ii)  Have  a  maturity  of  nine  months  or 
less;  or 

(iii)  At  the  option  of  the  holder 
thereof  may  be  tendered  to  an  issuer  of 
such  securities  or  its  designated  agent 
for  redemption  or  purchase  at  par  value 
or  more  at  least  as  frequently  as  every 
nine  months  until  maturity,  earlier 
redemption,  or  purchase  by  an  issuer  or 
its  designated  agent. 
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(2)  Paragraph  (b)(5)  of  this  section 
shall  not  apply  to  an  Ofl'ering  of 
municipal  securities  if,  at  such  time  as 
an  issuer  of  such  miuiicipal  securities 
delivers  the  securities  to  the 
Participatirjg  Underwriters: 

(i)  No  obligated  person  will  be  an 
obligated  person  with  respect  to  more 
than  $10,OGO,000  in  aggregate  amount  of 
outstanding  municipal  securities, 
including  the  offered  securities  and 
excluding  municipal  seairitiob  that 
were  offered  in  a  transaction  exempt 
from  this  section  pursuant  to  paragraph 
(d)(1)  of  this  section: 

(ii)  An  issuer  of  miinicipal  securities 
or  obligated  person  has  undertaken, 
either  individually  or  in  combination 
with  other  issuers  of  munic'pal 
securities  or  obligated  persons,  in  a 
written  agreement  or  contract  for  the 
benefit  of  holders  of  such  murvicipa] 
securities,  to  provide: 

(A)  Upon  request  to  any  person  or  at 
least  annually  to  the  appropriate  state 
information  depository,  if  any,  financial 
information  or  operating  data  regarding 
each  obligated  person  for  wbich 
financial  information  or  operating  data 
is  presented  in  the  final  official  ^ 
statement,  as  specified  in  the 
undertaking,  which  financial 
information  and  operating  data  shall 
include,  at  a  minimum,  that  financial 
information  and  operating  data  which  is 
customarily  prepared  by  such  obligated 
person  and  is  publicly  available;  and 

(B)  In  a  timely  manner,  to  each 
nationally  recognized  municipal 
securities  information  repository  or  to 
the  Municipal  Securities  Rulemaking 
Board,  and  to  the  appropriate  state 
information  depository,  if  any,  notice  of 
events  specified  in  paragraph  (b)(5)(i)(C) 
of  this  section  with  respect  to  the 
securities  that  are  the  subjecjt  of  the 
Offering,  if  material;  and 

(iii)  the  final  official  statement 
identifies  by  name,  address,  and 
telephone  number  the  persons  from 
which  the  foregoing  information,  data, 
and  notices  can  be  obtained. 

(3)  The  provisions  of  paragraph  (b)(3) 
of  this  section,  other  than  paragraph 
(b)(5)(i)(C)  of  this  section,  shall  not 
apply  to  an  Offering  of  municipal 
securities,  if  such  municipal  securities 
have  a  stated  maturity  of  18  months  or 
less. 

(4)  The  provisions  of  paragraph  (c)  of 
this  section  shall  not  apply  tn  municipal 
securities: 


(i)  Sold  in  an  OHering  to  which 
paragraph  (b)(5)  of  this  section  did  not 
apply,  other  than  Offerings  exempt 
under  paragraph  (d)(2)(ii)  of  this 
section;  or 

(ii)  Sold  in  an  Offering  exempt  from 
this  section  under  paragraph  (d)[l]  of 
this  section. 

(e)  Exemptive  Authority.  The 
Commission,  upon  written  request,  or 
upon  its  own  motion,  may  exempt  any 
broker,  dealer,  or  municipal  seciuities 
dealer,  whether  acting  in  the  capacity  of 
a  Participating  Underwriter  or 
otherwise,  that  is  a  paiiicipant  in  a 
transaction  or  class  of  transactions  fi-om 
any  requirement  of  this  section,  either 
unconditionally  or  on  specified  terms 
and  conditions,  if  the  Commission 
determines  that  such  an  exemption  is 
consistent  with  the  pubhc  interest  and 
the  protection  of  investors. 

(0  Definitions.  *   *  * 

(3)  The  term  final  official  statement 
means  a  docimient  or  set  of  documents 
prepared  by  an  issuer  of  municipal 
securities  or  its  representatives  that  is 
complete  as  of  the  date  delivered  to  the 
Participating  Underwriter(s)  and  that 
sets  forth  information  concerning  the 
teniis  of  the  proposed  issue  of 
securities;  information,  including 
financial  information  or  operating  data, 
concerning  such  issuers  of  mimicipal 
securities  and  those  other  entities, 
enterprises,  funds,  accounts,  and  other 
persons  material  to  an  evaluation  of  the 
Offering;  and  a  description  of  the 
undertakings  to  be  provided  pursuant  to 
paragraph  (b)(5)(i).  paragraph  (d)(2)(ii). 
and  paragraph  (d](2)(iii)  of  this  section, 
if  applicable,  and  of  any  instances  in  the 
previous  five  years  in  which  each 
person  specified  pursuant  to  paragraph 
(b)(5)(ii)  of  this  section  failed  to  comply, 
in  all  material  respects,  with  any 
previous  undertakings  in  a  written 
contract  or  agreement  specified  in 
paragraph  (b)(5)(i)  of  this  section. 
Financial  information  or  operating  data 
may  be  set  forth  in  the  document  or  set 
of  documents,  or  may  be  included  by 
specific  reference  to  documents 
previously  provided  to  each  nationally 
recognized  municipal  securities 
information  repository,  and  to  a  state 
information  depository,  if  any,  or  filed 
with  the  Commission.  If  the  dociunent 
is  a  final  official  statement,  it  must  be 
available  from  the  Municipal  Securities 
Rulemaking  Board. 


(9)  The  term  annual  financial 
information  means  financial 
information  or  operating  data,  provided 
at  least  annually,  of  the  type  included 
in  the  final  official  statement  wdth 
respect  to  an  obligated  person,  or  in  the 
case  where  no  financial  information  or 
operating  data  was  provided  in  the  final 
official  statement  with  respect  to  such 
obligated  person,  of  the  type  included  in 
the  final  official  statement  with  respect 
to  those  obligated  persons  that  meet  the 
objective  criteria  applied  to  select  the 
persons  for  which  financial  information 
or  operating  data  will  be  provided  on  an 
annual  basis.  Financial  information  or 
operating  data  may  be  set  forth  in  the 
document  or  set  of  documents,  or  may 
be  included  by  specific  reference  to 
documents  previously  provided  to  each 
nationally  recognized  municipal 
securities  information  repository,  and  to 
a  state  information  depository,  if  any,  or 
filed  with  the  Commission.  If  the 
document  is  a  final  official  statement,  ii 
mu.st  be  available  from  the  Municipal 
Securities  Rulemaking  Board. 

(10)  The  term  obligated  person  means 
any  person,  including  an  issuer  of 
municipal  securities,  who  is  either 
generally  or  through  an  enterprise,  fund, 
or  account  of  such  person  committed  by 
contract  or  other  arrangement  to  support 
payment  of  all,  or  part  of  the  obligations 
on  the  municipal  securities  to  be  sold  in 
the  Offering  (other  than  providers  of 
municipal  bond  insurance,  letters  of 
credit,  or  other  liquidity  facilities). 

*        •         •         «         * 

(g)  Transitional  Provision.  *  *  * 
Paragraph  (b)(5)  of  this  section  shall  not 
apply  to  a  Participating  Underwriter 
that  has  contractually  committed  to  act 
as  an  underwriter  in  an  Offering  of 
municipal  securities  before  July  3, 1995: 
except  that  peiragraph  (b)(5)(i)(A)  and 
paragraph  (b)(5)(i)(B)  shall  not  apply 
with  respect  to  fiscal  years  ending  prior 
to  January  1, 1996.  Paragraph  (c)  shall 
become  effective  on  January  1, 1996. 
Paragraph  (d)(2)(ii)  and  paragraph 
(d)(2)(iii)  of  diis  section  shall  not  apply 
to  an  Offering  of  municipal  securities 
commencing  prior  to  January  1,  1996. 

Dated:  November  10, 1994. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  94-28448  Filed  11-16-94;  8:4.'>  ami 
BILUNG  COOE  S010-01-P 


Thursday 
November  17,  1994 


Part  VI 

Securities  and 

Exciiange 

Commission 


17  CFR  Part  240 

Confirmation  of  Transactions;  Final  Ruie 


59612  Federal  Register  /  Vol.  59.  No.  221  /  Thursday.  November  17,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  221  /  Thursday,  November  17.  1994  /  Rules  and  Regulations  59613 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-34962;  File  No.  S7-6-«4] 

RIN  3235-^F84 

Confimuition  of  Transactions 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
amendments  to  Rule  lOb-10  under  the 
Securities  Exchange  Act  of  1934  that 
will  require  brokers  and  dealers  to 
provide  customers  immediate  written 
notification  of  information  relevant  to 
their  securities  transactions.  Consistent 
with  the  Commission's  investor 
protection  mandate  and  in  keeping  with 
innovations  in  securities  products  and 
markets,  the  amendments  will  require 
brokers  and  dealers  to  provide 
information  concerning  customer 
transaction  costs  in  specified  NASDAQ 
and  exchange-listed  securities,  the 
status  of  certain  unrated  debt  securities, 
the  status  of  certain  non-SIPC  member 
broker-dealers,  and  the  availability  of 
information  regarding  asset-backed 
securities. 

EFFECTIVE  DATE:  April  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  McGuire.  Chief  Counsel,  C. 
Dirk  Peterson,  Senior  Counsel,  or  Terry 
R.  Young,  Attorney  (202/942-0073), 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Mail  Stop  7-10, 
Washington.  DC  20549. 

SUPPt.EMENTARY  INFORMATION: 

I.  Introduction  and  Summary 

A.  Price  Transparency 

During  the  past  year,  the  Commission 
has  initiated  efforts  to  further  improve 
the  efficiency  of,  and  to  protect 
investors  in,  the  municipal  securities 
and  other  debt  markets.  In  September 
1993,  the  Commission's  Division  of 
Market  Regulation  pubhshed  the  Staff 
Report  on  the  Municipal  Securitios 
iWarAet  ("Staff  Report").'  which 
contained  several  recommendations  to 
improve  the  municipal  securities 
market.  The  Staff  Report  recommended, 
ajnong  other  things,  riskless  principal 
mark-up  disclosure  as  a  means  of 
providing  greater  information  to 
investors  purchasing  municipal 
securities.2  The  Staff  Report  noted  that, 


imlike  the  equity  markets  where  maric- 
ups  and  mark-downs  ^  are  disclosed  to 
investors  in  non-market  maker  riskless 
principal  transactions  and  principal 
transactions  in  "reported  securities,"  < 
mark-ups  are  not  disclosed  in  any 
principal  transaction  in  municipal 
seciuities.*  Thus,  investors  of  mimicipal 
securities  are  constrained  in  their  ability 
to  compare  transaction  costs  among 
broker-dealers  and  across  markets.  The 
Staff  Report  identified  this  ability  as  one 
of  the  benefits  of  mark-up  disclosure.* 

In  addition  to  enhanced  confirmation 
disclosure,  the  Staff  Report  discussed 
the  overall  benefits  of  price 
transparency  and  the  need  for  greater 
transparency  in  the  mimicipal  securities 
market.''  Notably,  price  transparency 
enhances  market  liquidity  and  depth, 
and  fosters  investor  confidence,*  while 
a  lack  of  price  information  impairs 
market  pricing  mechanisms,  weakens 
competition,  and  prevents  investors 
from  monitoring  the  quality  of  their 
executions.' 

To  address  some  of  the 
recommendations  contained  in  the  Staff 
Report,  on  March  9. 1994,  the 
Commission  issued  for  comment 
proposed  Rule  15c2-13  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") '» to  require 
disclosure  of  mark-ups  in  riskless 
principal  transactions  in  municipal 
securities.  Because  the  same  benefits  of 
mark-up  disclosure  apply  to  other  debt 
transactions,  the  Commission  proposed 
amendments  to  Rule  lOh-10  ("Rule") 
under  the  Exchange  Act  that  would 
require  riskless  principal  mark-up 
disclosure  for  debt  securities  other  than 
municipal  securities.'  * 


'  Staff  Heport  on  the  Municipal  Securities  Market 
(September  1993). 
'  Staff  Repon,  at  16  and  1 8. 


'For  purposes  of  this  release,  references  to  mark- 
upa  also  will  apply  to  mark-downs  or  cotnmission 

equivalents. 

*See  infra  note  71  for  a  discussion  of  "reported 
securities." 

'Staff  Report,  at  15-16. 

*W.  at  16. 

'  Staff  Report,  at  20  and  36. 

•Testimony  of  Arthur  Levitt.  Chairman,  U.S. 
Securities  and  Exchange  Commission,  Concerning 
International  Markets  and  Individuals  Before  the 
Committee  on  Banking,  Hou.sing.  a.nd  Urban  Afbirs, 
U.S.  Senate,  September  28,  1994. 

*  See  Brandon  Becker,  Director.  Division  of 
Market  Regulation,  Address  at  19th  International 
Organization  of  Securities  Commissions  Annual 
Conference  (1994). 

'"Securities  Exchange  Act  Release  No.  33743 
(March  9,  19941,  59  FR  12767  ("Proposing 
Release"). 

' '  The  Commission  previously  proposed 
disclosure  requirements  of  mark-ups  in  riskless 
principal  tran.sactions  on  three  other  occaaions.  See 
Securities  Exchange  Act  Release  No.  15220  (Oct  6, 
1978),  43  FTl  47538  (proposing  mark-up  disclosure 
for  riskless  principal  transactions  in  municipal 
securities):  Securities  Exchange  Act  RaleaM  No. 
13661  Ouna  23,  1977).  42  FR  33348  (proposing 
mark-up  disclosure  by  non-market  makers  in 
riskless  principal  equity  and  debt  sec-uritie«.  but  not 


Since  the  Proposing  Release  was 
issued  for  comment  on  March  9. 1994, 
municipal  market  participants  have 
proposed  significant  new  ways  of 
making  pricing  information  more 
widely  available  to  investors.  The 
Municipal  Seciu'iUes  Rulemaking  Board 
( "MSRB ')  has  taken  the  first  step 
toward  a  system  that  will  make  publicly 
available  price  information  for 
municipal  securities  transactions  on  a 
next  day  basis.  Recently,  the  MSRB 
stated  that  its  "ultimate  goal  for  the 
(transparency)  program  is  to  collect  and 
make  available  transaction  information 
in  a  comprehensive  and 
contemporaneous  manner  (footnote 
omitted)  •  •  •  (and)  wishefdj  to 
reiterate  to  the  Commission  its 
commitment  to  these  goals."  '2  The 
Public  Securities  Association  ("PSA") 
also  has  proposed  a  system  to  publicize 
municipal  securities  price  information. 
These  proposals  will  create  the 
infrastructure  necessary  to  enhance 
transparency  in  the  market,  and  when 
fully  implemented,  will  provide  last 
sale  reporting  for  virtually  all  municipal 
securities  transactions. 

The  Commission  is  encouraged  by 
these  developments,  and  after  careful 
consideration,  has  determined  to  defer 
the  riskless  principal  mark-up  proposal 
for  six  months  ''  in  anticipation  of 
meaningful  progress  by  the  industry 
toward  enhanced  price  transparency  in 
the  municipal  securities  market.  The 
riskless  principal  mark-up  proposals 
would  provide  better  information  only 
to  a  certain  segment  of  transactions  in 
the  debt  markets.  The  industry's  efforts 
to  improve  transparency,  on  the  other 
hand,  ultimately  will  result  in  enhanced 
price  disclosure  for  all  transactions. 
Moreover,  better  dissemination  of  price 
information  will  benefit  investors  by 
providing  them  with  useful  information 
at  the  time  they  are  making  their 
investment  decision,  rather  than  after- 
the-fact  when  the  confirmation  is 
received.  If.  at  the  end  of  the  six-month 


municipal  securities);  and  Securities  Exchange  Ari 
Release  No.  12806  (Sept.  16, 1976),  41  FR  41432 
(proposing  mark-up  disclosure  by  non-market 
makers  in  riskless  principal  transactions  involving 
equity  and  debt  securities). 

'^  Letter  from  Robert  H.  Drysdale.  Chairman, 
MSRB,  to  Arthur  Levitt,  Chairman.  SEC  (Nov.  3, 
1994),  at  pp.  1-2.  Available  in  Public  Reference  File 
No.  S7-6-94. 

"Recently,  the  MSRB  set  forth  a  tentative 
schedule  for  the  completion  of  each  of  the  four, 
phases  of  its  proposal:  phase  one  (inter-dealer 
transactions,  January  1. 1995);  phase  two  (addition 
of  time  of  trade  and  institutional  customer 
transactions.  December  1995);  phase  three  (addition 
of  retail  customer  transactions,  November  1996); 
and  phase  four  (more  contemporaneous  trade 
reporting.  April  1997).  See  Letter  from  Robert  H. 
Drysdale,  Chairman,  MSRB,  to  Arthur  Levitt, 
Chairman,  SEC,  (Nov.  3, 1994),  at  pp.  3-7.  Available 
in  Public  Reference  File  No.  S7-6-94. 


period,  industry  initiatives  to  improve 
price  transparency  have  not  progressed 
to  the  Commission's  satisfaction, 
however,  the  Commission  may 
npconsider  the  riskless  principal  mark- 
up proposal  in  light  of  existing 
alternatives. 

B.  Other  Disclosures 

In  addition  to  the  riskless  principal 
rrark-up  proposals,  the  Commission 
proposed  several  other  amendments 
designed  to  improve  confirmation 
chsclosiu-e  so  that  customers  can  better 
evaluate  their  securities  transactions. 
Specifically,  the  Commission  proposed 
{.mendments  to  Rule  lOb-10  that  would 
require  broker-dealers  to  disclose  (1) 
mark-ups  in  connection  with 
transactions  in  certain  NASDAQ  and 
regional  exchange-listed  securities;  (2)  if 
they  are  not  members  of  the  Seciuities 
Investor  Protection  Corporation 
("SL^C");  (3)  information  relevant  to 
certain  types  of  collateralized  debt 
instruments;  and  (4)  if  a  debt  security 
has  not  been  rated  by  a  nationally 
recognized  statistical  rating  organization 
("NRSRO  ').  Proposed  Rule  15c2-13 
contained  a  similar  provision  requiring 
broker-dealers  to  disclose  the  unrated 
status  of  a  mimicipal  security. 

The  Commission  also  requested 
comment  on  the  broader  issue  of 
whether  the  shortened  settlement  period 
of  three  days  ("T+3  Settlement")  will 
have  an  effect  on  the  future  utifity  of  the 
oonfirmation  and  whether  some 
information  ciurently  required  in  the 
confirmation  could  be  shifted  to  an 
account  statement.'*  In  addition,  the 
Commission  proposed  adding  a 
preliminary  statement  to  Rule  10b-10 
designed  to  clarify  that  the  Rule  is  not 
intended  as  a  safe  harbor  from  the 
general  antifraud  provisions  of  the 
federal  securities  laws." 

In  response  to  the  request  for 
comment,  the  Commission  received  344 
comment  letters,  the  majority  of  which 
addressed  the  mark-up  disclosing 
proposals  for  riskless  principal 
transactions.  Conunenters  included 
regional  and  national  broker-dealers, 
industry  associations,  fincmcial 
institutions,  law  firms,  insurance 
companies,  and  individual  investors.'* 
The  comments  presented  a  range  of 
views  with  respect  to  the  proposals  and 
the  effects  that  the  proposed  disclosure 


requirements  may  have  on  broker- 
dealers,  investors,  and  markets. 

After  a  review  of  the  comments,  the 
Commission  is  adopting  the  proposed 
amendments  to  Rule  lOb-10  that  require 
disclosure  if  a  debt  security  is  not  rated 
by  an  NRSRO,  with  a  modification  to 
exclude  all  government  securities  from 
the  disclosure  requirement;  mark-up 
disclosure  in  connection  with 
transactions  in  certain  NASDAQ  and 
regional  exchange-hsted  securities; 
disclosure  if  a  broker-dealer  is  not  a 
member  of  SIPC,  except  for  certain 
transactions  in  investment  company 
shares  by  nOn-SIPC  member  firms  that 
do  not  handle  customer  funds  or 
securities;  and  disclosure  with  respect 
to  the  availability  of  information  with 
respect  to  transactions  in  collateralized 
debt  securities.  The  Commission  also  is 
adopting  the  preliminary  note  to  Rule 
lOb-10.  To  allow  firms  the  appropriate 
time  to  adapt  their  systems  to 
accommodate  these  disclosure 
requirements,  the  proposals  will  become 
effective  April  3, 1995. 

hi  addition,  that  portion  of  Rule  15c2- 
13  that  would  require  disclosure  if  a 
municipal  security  was  not  rated  by  an 
NRSRO  has  been  deferred  and  will  be 
withdrawn  if  the  MSRB  acts  to  adopt 
similar  amendments  to  its  confirmation 
rule.  Rule  G-IS.'^  The  MSRB  recently 
reiterated  its  willingness  to  amend  Rule 
G-15  to  require  disclosure  if  a 
municipal  security  is  not  rated  by  an 
NRSRO.'* 

n.  Description  of  Amendments 

A.  Role  of  the  Confirmation 

The  Commission's  confirmation  rule, 
Rule  lOb-10  '9  under  the  Exchange 
Act,2o  generally  requires  a  broker-dealer 
effecting  a  customer  transaction  in 
securities  (other  than  U.S.  Savings 
Bonds  or  municipal  securities)  to 
provide  written  notification  to  its 
customer,  at  or  before  completion  of  a 
transaction,  that  discloses  information 
specific  to  the  transaction.  The 
confirmation  requires,  among  other 
things,  the  disclosure  of:  The  date,  time, 
identity,  and  niunber  of  shares  bought 
or  sold;  2"  the  capacity  of  the  broker- 
dealer;  22  the  net  dollar  price  and  yield 
of  a  debt  security;  23  and,  under 
specified  circumstances,  the  amount  of 


'*S<^  Proposing  Release,  supra  note  10,  at  59  FR 
127t7-6a 

"W.  at59FR  12772. 

'"^The  comment  letters  and  a  sunuoary  o( 
t:iitnmenfs  have  been  placed  in  Public  Reference 
Kila  No.  S7-6-94.  which  is  available  for  inspection 
in  the  Public  Reference  Room. 


"  MSKB  Rule  G-15.  MSRB  Manual  (OCH)  1  3571 . 

'«  Letter  from  Robert  H.  Drysdale,  Chairman, 
MSRB,  to  Arthur  Levitt,  Chairman,  SEC  (Nov.  3, 
1994).  Available  in  Public  Reference  File  No.  S7- 
6-94. 

'»17CFR240.10b-ia 
»15U.S.C78ae<s«7. 
»'  17  CFR  24aiOb-10(aU2). 

=  17CFR  240.10b-10(a)(l). 

» 17  CFR  240.10b-10|a«4Mih  and  17  CFH 
240.10b-1D(a)(5). 


compensation  paid  to  the  broker-dealer 
and  whether  payment  for  order  flow  is 
received."  For  over  50  years,  the 
customer  confirmation  has  served  basic 
investor  protection  functions  by 
convt^ying  infonnation  allowing 
investors  to  verify  the  terms  of  their 
transactions:  alerting  investors  to 
potential  conflicts  of  interest  with  their 
broker-dealers;  acting  as  a  safeguard 
against  fraud;  and  providing  investors 
the  means  to  evaluate  the  costs  of  their 
transactions  and  the  quality  of  their 
broker-dealer's  execution. 

1.  T+3  Settlement 

In  the  Proposing  Release,  the 
Commission  requested  comment  on  the 
future  uliUty  of  the  confirmation  once 
T4  3  Settlement  is  implemented  on  June 
7, 1995.2'  Rule  lOb-10  requires  that  a 
confiimation  be  sent  at  or  before 
completion  of  a  customer  transaction.'" 
Commenters  noted  that  T-^3  Settlement 
will  diminish  the  confirmation's 
usefulness  as  a  customer  invoice  and 
questioned  the  practicability  of 
requiring  the  disclosure  of  additional 
infonnation  on  a  document  that  an 
investor  will  receive  after  already 
having  made  his  or  her  investment 
decision  and  tendering  funds  or 
securities.27 

Notwithstanding  the  shortened 
settlement  period  of  T+3  and  the 
possibility  that  an  investor  may  receive 
the  confinnation  after  payment  has  been 
made,  the  Commission  beheves  that  the 
confirmation  will  continue  to  serve 
important  investor  protection  functions. 
T+3  Settlement's  implementation 
merely  may  mean  that  the  confirmation 
may  take  on  a  different  role.  Some  firms 
may  continue  to  use  the  confirmation  as 


"  1 7  CFR  24U.10l>-10(a)(7)  (iij  and  (iii);  17  t»R 
240.10b-10(aX6)(i)(Aj;and  17  0-1?  240. 10b- 
10(a)i8)(i)(B). 

Recently,  the  Commission  proposed  for  romment 
additional  di8closun>s  rele\'ant  to  payment  for  ordar 
flow,  which  would  include  for  monetary  p;iyment 
for  order  flow,  the  range  of  payment;  received  on 
a  per  share  basis  and  on  an  aggregate  basis 
annually.  For  non-monetary  payment  for  onini 
flow,  the  Conunission  propof ed  requiring 
disclosure  of  an  estimate  of  the  range  of  psymeiit 
for  order  flow  on  a  jier  share  basis  and  on  an 
aggregate  basis  annually.  See  Securities  Exchange 
Act  Reloase  No.  34903  (Oct.  27,  1994).  58  FR  55014. 

"T+3  Settlement  was  adopted  in  Securities 
Exchange  Act  Release  No.  33023  (Oct.  6, 1993).  5« 
FR  52891. 

»Rule  15t  1-1  under  the  Exchange  Act  dennnt 
"the  completion  of  the  Irsnsaclton."  17  CFR 
240.15c1-1(b). 

"See.  eg..  Letters  from  A.  George  Saks.  Executii-e 
Vice  Prwiident,  Secretary,  and  General  Counsel, 
Smith  Buney  (Aug.  1. 1994);  Robert  M.  Stveeney. 
Vice  President/Assistant  Comptroller,  Gibrahar 
Securities  Co.  (June  14, 1994):  William  J  Jester,  (r.. 
Chemical  Banking  Corp  (June  14, 1994):  and  Kurt 
D.  Halvorson.  Vice  President  «  Controller, 
AmeriTmde  (May  27, 1994),  to  Jonathan  G.  Katt, 
.Secretary,  .SEC 
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a  customer  invoice,  while  financing 
positions  when  customer  payment  is 
received  after  settlement  date.  For  other 
firms,  the  confirmation  may  not 
continue  to  serve  in  all  circumstances  as 
an  invoice  of  a  transaction  because 
ordinary  confirmation  delivery  and 
transfer  of  customer  funds  and 
seciuities  may  not  be  feasible  within  a 
three-day  settlement  cycle. 2*  Rather,  the 
confirmation  may  serve  primarily  as 
vmtten  evidence  of  the  contract 
between  the  customer  and  broker- 
dealer.  ^^  As  a  written  record  of  the 
transaction,  the  confirmation  will 
continue  to  provide  investors  the 
necessary  information  to  assist  them  in 
evaluating  the  quality  and  accuracy  of 
their  trades  while  assisting  them  in 
correcting  mistakes  and  verifying  the 
terms  of  their  transactions.  Accordingly, 
while  T+3  Settlement  may  affect  the 


"One  commenter  suggested  that  the  Commission 
reevaluate  the  meaning  of  "give  or  send"  under 
Rule  lOb-10  in  light  of  T-t-S  Settlement  and  current 
technology,  such  as  electronic  messaging,  E-mail, 
direct  computer  links,  telefax,  and  fax  modems.  See 
Letter  from  Sullivan  ft  Cromwell,  to  Jonathan  G. 
Katz.  SecreUry.  SEC  (July  15, 1994). 

In  the  Proposing  Release,  the  Commission 
recognized  the  use  of  a  facsimile  machine  to  send 
customer  confirmations.  See  Proposing  Release, 
supra  note  10.  at  59  FR  12767  n.5.  To  the  extent 
that  a  customer  has  a  facsimile  machine,  a  broker- 
dealer  would  fulGll  its  confirmation  delivery 
obligation  if  it  sent  the  confirmation  via  facsimile 
transmission.  The  staff  also  has  allowed,  under 
specified  conditions,  confirmations  lo  be  sent  by 
other  electronic  means.  See  Letter  legarding 
Thomson  Finat\cial  Services,  Inc.  (Oct.  8. 1993). 

The  Commission  agrees  that  T+3  Settlement  may 
encourage  alternatives  to  the  mail  system  for 
sending  confirmations  and  that  a  flexible  approach 
may  be  necessary  to  accommodate  T-f  3  Settlement 
with  existing  technology.  The  Commission, 
however,  believes  that  each  approach  should  be 
viewed  on  a  case-by-case  basis,  as  has  been 
previous  practice,  to  ensure  the  safety  and 
reliability  of  the  confirmation  transmission. 

"Under  the  current  text  of  the  Uniform 
CoRunercial  Code,  the  confirmation  serves  as  a 
written  record  of  the  transaction,  thus  satisfying  the 
statute  of  frauds.  Uniform  Commercial  Code  Section 
8-319  states  that  a  "contract  for  the  sale  of 
securities  is  not  enforceable  by  way  of  action  or 
defense  unless  *  *  *  there  is  some  writing  signed 
by  the  party  against  whom  enforcement  is  sought 
or  by  his  authorized  agent  or  broker,  sufficient  to 
indicate  that  a  contract  has  been  made  for  sale  of 
a  stated  quantity  of  described  securities  at  a  defined 
or  stated  price."  A  confirmation,  bearing  the  broker- 
dealer's  letterhead  or  some  other  identifying 
marking,  generally  fulfills  that  requirement.  Revised 
Article  8  of  the  Uniform  Commercial  Code,  which 
was  endorsed  recently  by  both  the  American  Law 
Institute  and  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws,  would  omit 
current  Section  8-319.  Due  to  the  prior  difficulties 
in  applying  Section  8-319  to  the  sale  of  securities 
over  the  telephone  and  the  more  common  use  of 
electronic  means  for  securities  transactions, 
proposed  Section  8-113  states  that  "(aj  contract  or 
modification  for  the  sale  or  purchase  of  a  security 
is  enforceable  whether  or  not  there  is  a  writing 
•igned  or  record  authenticated  by  a  party  against 
whom  enforcement  is  sought,  even  if  the  contract 
or  modification  is  not  capable  of  perfonnance 
within  one  year  of  its  making." 


mechanics  of  settlement,  it  will  not 
eliminate  the  confirmation's  investor 
protection  functions. 

2.  Periodic  Account  Statement 

The  Commission  also  requested 
comment  on  the  feasibility  of 
transferring  information  currently 
disclosed  on  the  confirmation  to  a 
periodic  account  statement.'*'  Many 
commenters  addressing  this  issue 
opposed  such  a  use  of  the  periodic 
account  statement  and  noted  that  it  was 
not  the  appropriate  document  to  convey 
particularized  trade  information.^' 
Rather,  as  one  commenter  indicated, 
account  statements  are  intended  to 
summarize  tlie  activity  and  status  of  an 
account;  they  are  not  intended  to 
convey  information  regarding  the 
features  and  risks  of  each  individual 
securities  transaction.'^  Other 
commenters,  however,  noted  that,  as 
investors  increasingly  rely  upon 
periodic  account  statements,  the 
confirmation  will  diminish  as  a  primary 
disclosure  device.'^  At  this  time,  the 
Commission  has  determined  to  retain 
the  confirmation  as  the  basic  transaction 
disclosure  dociunent  and  use  the 
account  statement,  the  account  opening 
document,  or  annual  disclosure 
requirements  as  needed  to  supplement 
or  summarize  confirmation  disclosures. 

The  Commission  noted  in  the 
Proposing  Release,  however,  that  a 
customer  may  waive  the  receipt  of  an 
immediate  confirmation  in  the  context 
where  a  fiduciary  has  discretion  over 
the  customer's  account.^'*  The 
Commission  noted  that,  in  its  view,  the 
account,  rather  than  the  fiduciary,  was 
the  customer  for  purposes  of  Rule  10b- 
10.  To  effect  a  valid  waiver,  the  broker- 
dealer  must  (1)  obtain  from  the 
customer  a  written  agreement  that  the 


fiduciary  receive  the  immediate 
confirmation;  and  (2)  send  to  the 
Customer  a  periodic  report,  not  less 
frequently  than  quarterly,  containing  the 
same  information  that  would  have  been 
contained  in  an  immediate 
confirmation.'^  The  customer  may  not 
waive  this  periodic  report.'^ 

The  requirement  to  send  a  periodic 
report  is  intended  to  ensure  that  the 
beneficial  owner  of  the  account  receives 
material  information  needed  to  verify 
the  transaction  in  the  account.'''  As  the 
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^See  Proposing  Release,  supra  note  10,  at  59  FR 
12768. 

>■  See,  e.g..  Letters  from  A.  George  Saks.  Executive 
Vice  President,  Secretary,  and  General  Counsel, 
Smith  Barney  (Aug.  1.  1994):  Barry  H.  Zucker. 
President  ft  CEO,  ).B.  Hanauer  ft  Co.  ()une  20, 
1994):  and  (on  S.  Corzine,  Goldman.  Sachs  ft  Co. 
(June  15. 1994),  to  Jonathan  G.  KaU.  Secretary.  SEC. 

i^See,  eg..  Letter  from  Donald  E.  Walter. 
Compliance  Director/Principal,  Edward  D.  Jones  ft 
Co.,  to  Jonathan  G.  Katz,  Secretary,  SEC  [July  15, 
1994).  Another  commenter  noted  that  transferring 
confirmation  information  to  an  account  statement 
may  clutter  the  account  statement  and  make  it  less 
readable.  See  Letter  from  Barry  H.  Zucker,  President 
ft  CEO,  J.B.  Hanauer  ft  Co.,  to  Jonathan  G.  Katz. 
Secretary.  SEC  (June  20. 1994). 

"See,  e.g..  Letters  from  Robert  M.  Sweeney.  Vice 
President/ Assistant  Comptroller,  Gibraltar 
Securities  Co.  (June  14. 1994);  William  J.  Jester.  Jr.. 
Chemical  Banking  Corp.  (June  14.  1994);  and  Kurt 
Halvorson.  Vice  President  ft  Comptroller, 
AmeriTrade  (May  27. 1994).  to  Jonathan  G.  Katz, 
Secretary,  SEC 

**  See  Proposing  Release,  supra  note  10,  at  59  FR 
12767  n.3. 


''To  satisfy  (his  requirement,  a  broker-dealer 
may  deliver,  directly  to  its  customer,  duplicate 
confirmations  representing  each  of  the  customer's 
transactions  for  the  prior  period,  together  with  the 
customer's  account  statement.  This  procedure 
would  allow  investors  to  rely  on  the  account 
statement  to  monitor  their  accounts,  while  referring 
to  the  confirmation  for  the  details  of  each  specific 
trade.  Investors  already  look  to  old  confirmations 
for  details  which  are  not  present  on  the  account 
statement,  and  this  procedure  would  allow 
investors  to  continue  to  rely  on  their  confirmations 
and  their  account  statements  in  substantially  the 
same  way. 

'"  Some  concerns  have  been  raised  with  respect 
to  the  application  of  this  policy  and  its  relationship 
with  Rule  409  of  the  New  York  Stock  Exchange 
("NYSE").  See.  e.g..  letter  from  Kevin  J,  Mackay, 
President/Compliance  and  Legal  Division, 
Securities  Industry  Association  ("SIA"),  to  Jonathan 
G.  Katz.  Secretary,  SEC  (July  22, 1994).  Specifically. 
Rule  409(b)  permits  NYSE  member  firms  to  send  a 
confirmation  to  a  non-member  person  holding 
power  of  attorney  over  a  customer  account  if  "either 
(A)  the  customer  has  instructed  the  member 
organization  in  writing  to  send  such  confirmations, 
statements,  or  other  communications  in  care  of  such 
person,  or  (B)  duplicate  copies  are  sent  to  the 
customer  at  some  other  address  designated  in 
writing  by  him."  NYSE  Rule  409,  2  NYSE  Guide 
(CCH)1  2409. 

Under  the  Commission's  position  articulated 
above,  a  customer  who  waived  receipt  of  the 
immediate  confirmation  would  receive  more 
information  with  his  quarterly  account  statement 
than  that  currently  required  under  NYSE  Rule  409. 
To  the  extent  the  rules  of  the  NYSE,  or  any  self- 
regulatory  organization,  conflict  with  the 
Commission's  stated  policy,  the  mqre  restrictive 
requirement  would  govern.  Thus,  a  NYSE  member 
wishing  to  take  advantage  of  a  waiver  would  be 
required  to  adhere  to  these  Commission 
requirements  in  addition  to  any  obligatioru 
imposed  by  Rule  409. 

The  SIA  argued  that  this  position  would  (1)  lead 
to  duplicative  efforts  on  the  part  of  broker-dealers 
because  broker-dealers  already  will  have  sent  trade 
information  to  the  fiduciary  in  an  immediate 
confirmation;  (2)  depart  from  standard  industry 
practice:  and  (3)  require  expensive  system  changes 
to  comply  with  the  position.  The  Commission 
emphasizes  that  this  substitution  of  quarterly 
statements  for  the  immediate  confirmation  is 
optional.  No  broker-dealer  is  required  in  the  first 
instance  to  include  all  relevant  trade  information  in 
a  quarterly  statement:  however,  if  the  broker-dealer, 
with  the  written  authorization  of  the  customer, 
wishes  to  omit  sending  the  customer  an  immediate 
confirmation  and  instead  send  it  to  the  account 
fiduciary,  then  the  requirements  of  written 
instructions  from  the  customer  and  a  non-waiveable 
periodic  report,  as  described  above,  must  be 
satisfied  in  order  to  effect  a  valid  waiver.  These 
requirements  are  necessary  to  allow  investors  to 
monitor  their  accounts  in  the  absence  of  a 
transaction-by-transaction  report  in  the 
confirmation. 

>'The  requirement  to  send  a  periodic  report  to 
the  customer,  if  the  customer  has  requested  in 


I  Commission  noted  in  the  release 
originally  adopting  Rule  lOb-10,  the 
Rule  is  not  intended  to  require  a  broker- 
dealer  dealing  v«th  the  trustee  of  a  plan 
to  deliver  statements  to  plan 
participants  where  the  trustee  is  the 
shareholder  of  record  of  the  securities 
being  purchased  or  sold.  In  those 
instances,  the  Rule  would  require  the 
broker-dealer  to  deUver  a  confirmation, 
or  upon  written  request,  a  periodic 
n>port,  only  to  the  trustee.'*  A 
Ijeneficiary  of  the  trust  would  be 
required  to  receive  an  immediate 
confirmation,  or  upon  written  request, 
the  periodic  report,  only  if  that 
lieneficiary  was  a  beneficial  owner  of 
the  trust  assets  on  the  books  of  the 
broker- dealer,  enjoying  the  rights  and 
privileges  of  beneficial  ownership. 

The  Commission  also  believes  that  the 
broker-dealer  can  satisfy  its  obligation  to 
send  a  confirmation  to  the  customer  if 
it  sends  Uie  confirmation  to  a  custodian 
of  the  customer  authorized  to  receive 
securities  and  disburse  funds  for  the 
customer.'^  The  custodian  in  question 
must  not  be  affiliated  with  a  broker- 
dealer  or  an  investment  adviser  or  have 
any  role  in  choosing  the  broker-dealer  or 
investment  adviser  used;  "o  and  the 
customer  must  retain  the  right  to  request 
that  the  confirmation  be  sent  directly  to 
fho  customer,  at  no  extra  charge  by  the 


writing  that  the  immediate  confirmation  be  sent  to 
the  customer's  fiduciary,  applies  only  if  the  broker- 
dnaler  has  an  existing  duty  under  Rule  IOb-10  to 
send  an  immediate  confirmation  directly  to  the 
customer  in  the  absence  of  such  a  written  request. 
This  requirement  therefore  would  not  apply  to 
paragrsph  10l>-10(b).  which  governs  purc^asesand 
sales  of  securities  in  a  money  market  fund,  as 
defined  in  newly  amended  paragraph  10b-10(b)(l), 
a  periodic  plan,  as  defined  in  paragraph  lOb- 
10(d)(5),  and  an  investment  company  plan,  as 
defined  in  paragraph  10b-10(d)(6).  Paragraph  (b)  of 
Rule  I0b-10  permits,  upon  written  request  of  the 
customer,  written  statements  containing  the 
information  specified  in  that  paragraph  to  be  sent 
not  less  bwjuemly  than  quarterly,  directly  lo  the 
customer  or  some  other  person  designated  by  the 
customer  for  distribution  to  the  customer. 

Because  there  are  circumstances,  not  enumerated 
spacifically  in  Rule  lOb-10,  tlial  would  make 
compliance  with  the  rule  unduly  burdensome, 
p.irBgraph  lOb-lO(f)  authorizes  the  Commission  to 
eicempt  broker-dealers  from  the  rule's  requircmenu 
with  regard  to  specific  transactions  or  specific 
classes  of  transactions  for  which  the  broker  or 
dealer  will  provide  alternative  procedures  to  effect 
the  purposes  of  Rule  lOb-10.  This  authority  has 
been  delegated  to  the  Division  of  Market 
Rbgulation.  17  CFR  200.3O-3(a)(32). 

"Securities  Exchange  Act  Release  No.  13508 
(May  5. 1977).  at  n.24. 

"The  custodian  must  not  hold  itself  out  as  a 
broker-dealer  or  an  investment  adviser.  But  see 
Investment  Advisers  Act  Release  No.  1406  (March 
16. 1994).  59  FR  13464  (proposing  a  rule  to  require 
investment  advisers  to  ensure  that  custodians  of 
investment  adviser  client  accounts  provide  the 
client  or  its  designee  with  account  statements  not 
less  than  quarterly). 

^Securities  orders  must  be  placed  by  the 
customer  or  the  customer's  investment  adviaer,  not 
he  custodian. 


custodian  or  broker-dealer.  Moreover, 
an  account  custodian  may  not  choose  to 
receive  a  periodic  report  in  place  of  an 
immediate  confirmation. 

3.  Preliminary  Note 

The  Commission  proposed  adding  a 
preliminary  note  to  Rule  lOb-10 
clarifying  that  the  Rule  is  not  intended 
as  a  safe  harbor  from  disclosure 
obligations  imposed  by  the  general 
anti&'aud  provisions  of  the  federal 
securities  laws.-*'  This  note  is  intended 
to  respond  to  claims  made  by  litigants 
that  Rule  lOb-10  prescribes  all  the 
necessary  disclosure  relevant  to  a 
customer's  securities  transaction.^  A 
few  commenters  addressed  the 
inclusion  of  the  preliminary  note  to 
Rule  lOb-10,  with  equal  support  for*' 
and  opposition  to  *•  the  note.  One 
supporter  suggested  that  the 
Commission  could  accomplish  the  same 
purpose  of  clarification  in  an 
interpretative  release.'**  One  opponent 
of  the  preliminary  note  argued  that  its 
existence  would  lead  to  frivolous  claims 
against  broker-dealers.** 

After  reviewing  the  comments,  the 
Commission  is  adopting  the  preliminary 
note  to  Rule  lOb-10.  The  Commission  is 
not  persuaded  that  the  existence  of  the 
preliminary  note  would  lead  to  any 
additional  litigation  against  broker- 
dealers.  The  prehminary  note  is  merely 
making  explicit  a  longstanding  position 
that  the  antifraud  provisions  of  the 
federal  securities  laws  may  impose, 
given  the  circumstances,  greater 
disclosiue  than  what  may  be  required 
by  a  specific  rule  or  regulation.*' 


*'  See  Proposing  Release,  supra  note  10,  at  59  FR 
12772. 

«See,  e.g.,  Shivangi  v.  Dean  Witter  Reynolds, 
Inc.,  637  F.  Supp.  1001  (S.D.  Miss.  1986),  afrd.  825 
F.2d  885  (5th  Cir.  1987):  Krome  v.  Merrill  Lvnch, 
Pierce,  Fenner  ft  Smith.  Inc.,  637  F.  Supp.  910,  91^ 
16  (S.D.N.Y.  1986);  and  Ettinger  v.  Merrill  Lynch, 
Pierce,  Fenner  ft  Smith,  Fed.  Sec.  L.  Rep.  (CCH) 
1 93.102  (E.D.  Pa.  1986),  rev-d,  835  F.2d  1031  (3d 
Cir.  1987). 

"See,  e.g..  Letters  from  Donald  E.  V.'alter. 
Compliance  Director/Principal,  Edward  D.  Jones  ft 
Co.  (July  11, 1993);  and  Douglas  L.  Kelly,  Director/ 
Law  ft  Compliance  Division.  A.G.  Edwards  &  Sons 
Inc.  (June  13, 1994),  to  Jonathan  G.  Katz,  Secretary, 
SEC 

**See,  e.g..  Letters  frtim  A3.  Krongard,  Chief 
Executive  Officer,  Alex.  Brown  ft  Sons, 
Incorporated  Ouly  14,  1994);  and  Jeffrey  Rubin, 
President.  InteiCapital  Assets,  Inc.  (June  13, 1994), 
to  Jonathan  G.  Katz,  Secretary,  SEC. 

«  Letter  torn  Douglas  L.  Kelly,  Director/Law  ft 
Compliance  Division,  A.G.  Edwanis  ft  Sons,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC  (June  13, 1994). 
This  commenter  also  suggested  that  if  a  note  were 
added  to  Rule  lOb-10.  a  similar  note  also  should 
precede  Rule  15c2-13.  At  this  time,  the 
Commission  is  not  adopting  Rule  15c2-13. 

■*  Letter  from  A.B.  Krongard,  Chief  Executive 
Officer.  Alex.  Brown  ft  Sons,  Incorporated,  to 
Jonathan  G.  KaU,  Secretary.  SEC  (July  14, 1994). 

*'  See  supra  note  42.  One  commenter  argued  that 
the  preliminary  note  provides  no  useful  guidance 


B.  Mark-Up  and  Maik-Downs  in  Biskless 
Principal  Transactions  in  Debt 
Securities 

The  majority  of  comment  letters 
addressed  the  proposed  amendments  to 
Rule  lOb-10  and  the  portion  of 
proposed  Rule  15c2-13  that  would 
require  mark-up  disclosure  of  riskless 
principal  trades  in  debt  securities.** 
Generally,  most  commenters  opposed 
the  proposals  on  the  grounds  thai  the 
requirements  would  have  detrimental 
effects  on  competition  and  market 
Uquidity;  would  cause  compliance 
difficulties;  would  create  customer 
confusion;  and  are  not  based  upon 
findings  of  abusive  practices  in  the  debt 
market. 

It  has  been  argued  by  some 
co.nraenters  that  greater  price 
transparency  in  the  municipal  market 
could  achieve  similar  goals  as  riskless 
principal  mark-up  disclosure  without 
the  alleged  negative  effects  purported  to 
result  from  mark-up  disclosure.*^  SjQce 
the  proposals  were  published  for 
comment  in  March,  progress  has  been 
made  to  develop  price  transparency  in 
the  debt  markets.  In  particular,  the 
MSRB  has  proposed  a  program  that 
ultimately  would  provide  same  day 
price  reporting  of  all  transactions  in 
municipal  securities,  including  same 
day  reporting  of  retail  trades.  This 
program  is  to  be  implemented  in  four 
phases.  As  proposed,  the  first  phase  of 
the  MSRB  program  will  collect  reports 
of  interdealer  transactions  and  make 
available  to  the  pubUc  daily  high- low 
and  average  price  figures  for  the  most 
frequently  traded  issues  (initially 
defined  as  those  trading  at  least  four 
times  during  the  dayl.so  These 


because  the  Commission  has  not  articulated  a  set 
of  guidelines  concerning  disclosure  requii«menu  in 
addition  lo  those  required  in  a  prospectus  and 
under  the  Exchange  Act.  See  Letter  from  Sullivan 
ft  Cromwell,  to  Jonathan  G.  Katz,  Secretary  SEC 
(July  15.  1994).  at  pp.  2-3. 

The  Commission  does  not  intend  to  specify  key 
disclosure  items  under  the  antifraud  provisions  of 
the  federal  securities  laws.  Each  circumstance  is 
different  and  determiniag  the  materiality  of  any 
particular  item  of  disclosure  depends  oii  the  iacU 
and  circumstances  of  each  case. 

"Of  the  344  comment  letters  received,  313 
addressed  the  mark-up  disclosure  proposals. 

•See,  e.g..  Letters  from  A.B.  Krongard.  Chief 
Executive  Officer,  Alex.  Brown  ft  Sons, 
Incorporated  (July  14. 1994):  James  D.  McKinney. 
Partner  and  Manager  of  Fixed  Income  Depi., 
William  Blair  ft  Company  (Julv  13, 1994);  Thomaa 
W.  Masterson.  Chairman.  Mas'terson  Moreland 
Sauer  Wbisman.  Inc.  (July  13, 1994):  G.  Frederick 
Kasten.  Jr..  Preaidentand  Chief  Executive  Officer, 
Robert  W.  Baird  ft  Co.,  Incorporated  (June  15. 1994); 
and  Rauscher  Pierce  Refaies,  Inc.  (June  14.  1994).  to 
Jonathan  G.  Katz,  Secretary.  SEC. 

«>To  implement  phase  one,  the  MSRB.  punuant 
to  Rule  19b-4  of  the  Exchange  Act.  has  filed  wth 
the  Commission  a  proposed  rule  change  to  amend 
Rule  G-14  of  the  MSRB  Rules,  which,  once 
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requirements  will  be  expanded  in  phase 
two  to  include  institutional  customer 
transactions.  The  third  phase  will 
expand  the  daily  reporting  requirements 
to  include  retail  customer  transactions, 
and  phase  four  will  advance  reporting 
times  closer  in  time  to  the  transaction, 
such  as  by  the  end  of  day  or  within  a 
specified  time  period  following  the 
trade.  In  the  initial  phases  of  the 
MSRB's  proposal,  information  regarding 
the  prices  and  volume  of  transactions  in 
approximately  80  to  240  issues  would 
be  reported  each  day.  As  each  phase  is 
implemented,  the  MSRB  will  review 
closely  this  information  and  system 
operations,  with  a  view  toward 
reflecting  a  greater  number  of  issues  and 
transactions  in  the  reports. 

In  addition  to  the  proposal  by  the 
MSRB,  the  PSA  has  proposed  two 
initiatives  to  convey  municipal 
securities  pricing  information  to  retail 
investors.  First,  the  PSA  proposes  to 
develop  a  generic  scale  and  yield  curve 
for  AAA-insured  revenue  bonds.  This 
information,  which  will  be  made 
available  to  daily  newspapers,  is 
intended  to  provide  customers  with 
grade  information  on  the  price  and  yield 
of  a  representative  range  of  bonds. 
Second,  the  PSA  proposes  to  establish  a 
900-number  which  investors  could  call 
to  obtain  price  information  regarding 
particular  municipal  securities. 

Although  the  MSRB's  initiative  is  in 
a  developmental  stage,  the  Commission 
believes  it  ultimately  could  provide  the 
public  with  improved  information  about 
the  price  of  municipal  securities.  If 
widely  published,  this  information 
would  allow  investors  to  better  assess 
the  prices  provided  by  their  broker- 
dealers  in  a  municipal  securities  trade. 
In  light  of  these  proposals,  the- 
Commission  has  decided  to  defer  for  a 
period  of  six  months  adoption  of  that 
part  of  Rule  15c2-13  requiring  the 
disclosure  of  mark-ups  for  riskless 
principal  transactions  in  municipal 
securities. 

The  Commission  has  deferred 
adoption  of  the  riskless  principal  mark- 
up disclosure  proposal  in  order  to 
ascertain  whether  the  proposed  price 
information  systems  can  provide  more 
meaningful  benefits  to  investors  in  the 
long-term  and  to  assess  the  progress  of 
the  industry  in  developing  tlie  proposed 
systems.  Price  transparency,  if  fully 
developed,  will  provide  better  market 
information  to  investors  on  a  timely 
basis  (e.g.,  before  the  transaction). 
Potentially,  price  transparency  also 


could  provide  investors  the  abiUty  to 
determine  the  value  of  their  municipal 
securities  purchased  in  principal 
transactions.  The  proposed  mark-up 
disclosure,  on  the  other  hand,  would 
have  provided  cost  information  to 
investors  only  in  riskless  principal 
transactions  and  would  not  have 
applied  to  other  principal  transactions, 
the  majority  of  transactions  in  the  debt 
market.  Price  transparency,  if  fully 
developed,  meets  investors'  need  for 
information  without  focusing  on  only 
one  portion  of  the  market,  which 
commenters  argued  could  lead  to  a 
deleterious  restructuring  of  the  market, 
thus  reducing  market  liquidity  and 
narrowing  the  available  choices  of 
securities  sold  to  customers." 

The  Commission  recognizes  that  these 
benehts  depend  on  the  sound  design 
and  successful  implementation  of 
transparency  proposals.  Their  value  to 
investors  further  depends  on 
widespread  availability  of  the 
information,  and  customer 
understanding  of  how  it  should  be  used. 
At  the  end  of  six  months,  the 
Commission  will  assess  the  need  for 
further  action  based  upon  the  prospects 
for  the  availability  of  meaningful  pricing 
information  to  a  broad  range  of  investors 
about  a  full  range  of  securities.  If  such 
information  is  not  likely  to  be  available, 
the  Commission  will  explore 
alternatives  to  better  provide 
information  to  fixed  income  investors. 
To  this  end,  the  Commission  similarly 
is  deferring  the  proposed  amendment  to 
Rule  lOb-10  requiring  mark-up 
disclosure  for  other  debt  securities. 
While  the  Commission  believes  it  is 
appropriate  to  address  transparency  in 
municipal  securities  initially  because  of 
the  presence  of  a  large  proportion  of 
individual  investors  in  that  market, 
during  the  deferral,  the  Commission 
expects  the  industry  to  address  the 
extent  to  which  customer  price 
information  can  be  increased  in  debt 
markets  other  than  the  municipal 
securities  market.  The  Commission 
recognizes  that  the  government, 
corporate,  and  mortgage  securities 
markets  have  different  levels  of  price 
information  publicly  available.  For 
example,  GovPx,  a  joint  venture  of 
primary  dealers  and  interdealer  brokers 
formed  in  1990,  provides  to  investors 
real-time  quotations,  trade  prices,  and 
volume  information  for  U.S.  Treasury 
and  other  government  securities  via  a 


worldwide  network  of  12,000  terminals. 
In  addition,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
developed  the  Fixed  Income  Pricing 
System  ("FIPS"),  which  collects, 
processes,  and  disseminates  real-time 
firm  quotations  for  30  to  50  of  the  most 
liquid,  high  yield  bonds  traded  in  the 
over-the-counter  market. '*  The 
Commission  expects  the  industry  to 
review  the  availability  of  information  to 
investors  in  each  of  these  markets  and 
consider  methods  of  increasing 
transparency  as  an  alternative  to  riskless 
principal  disclosure  in  these  markets. 

Even  though  the  Commission  is 
deferring  the  adoption  of  riskless 
principal  mark-up  disclosure,  the 
Commission  continues  to  believe  that, 
absent  transparency  in  the  debt  markets, 
the  disclosure  of  the  dealer's  cost  along 
with  the  mark-up  would  be  of  use  to  - 
customers  in  assessing  the  value  of  their 
debt  securities.  In  the  absence  of 
progress  on  transparency,  the 
Commission  will  revisit  its  riskless 
principal  proposal.  The  Commission 
also  may  consider  whether  to  require 
the  disclosure  of  all  mark-ups  in 
principal  transactions  based  on  the 
underlying  inventory  costs,'-^  or  the 
prevailing  market  price  ^*  or  to  mandate 
alternative  price  transparency  systems. 

The  Commission  strongly  believes 
that  real  progress  is  needed  in  a  timely 
fashion  to  achieve  the  goal  of  better 
customer  information  for  market  prices 
in  the  debt  market.  Achievement  of  this 
goal  will  add  strength  to  and  confidence 
in  the  debt  markets,  to  the  benefit  of 
both  broker-dealers  and  investors. 

C.  Disclosure  of  Unrated  Securities 

The  Commission  also  published  for 
comment  a  requirement  to  disclose,  if 
applicable,  that  certain  debt  securities 
have  not  been  rated  by  an  NRSRO.*"  The 
proposal  excluded  government 
securities  defined  under  Section  3(a)(42) 
(A)  and  (B)  of  the  Exchange  Act,**  but 
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approved,  will  require  the  reporting  of  interdealer 
municipal  securities  transactions  to  a  designee  [e.g., 
the  National  Securities  Clearing  Corporation)  for 
compilation  in  a  daily  report  and  for  use  by 
regulators. 


"  See.  e.g..  Letters  from  Philip  T.  Colton.  Maun 
k  Simon  (June  14. 1994):  Lawrence  T.  Lewis,  in. 
Managing  Director.  Clark  Melvin  Securities 
Corporation  (lu.ne  8. 1994):  and  Adam  Crews, 
President/Chief  Executive  Officer.  Crews  & 
Associates.  Inc.  (June  1. 1994).  to  lonathan  C.  Katz, 
Secretary,  SEC. 


'-  See  Securities  Exchange  Act  Release  No.  32019 
(March  19,  1993),  58  FR  16428  for  a  discussion  of 
the  order  approval  allowing  the  N.^SD  to 
implement  FIPS. 

"To  comply  with  this  disclosure,  broker-dealers 
would  have  to  assign  a  value  to  a  security  bought 
into  inventory  on  either  a  last  in.  first  out  or  first 
in.  first  out  accounting  basis. 

"See  17  CFR  240.15g-4  and  Securities  Exchange 
Act  Release  No.  30608  (April  13.  1992).  57  FR 
19022  for  a  discussion  of  compensation  disclosure 
requirements  for  transactions  in  penny  stocks. 

"  See  Proposing  Release,  supra  note  10.  at  59  FR 
12770. 

''■Securities  exempt  from  the  proposed  rating 
disclosure  would  include  (1)  securities  that  are 
direct  obligations  of  the  U.S.,  or  in  which  the  U.S. 
has  guaranteed  the  principal  or  interest:  or  (2) 
securities  which  are  issued  or  guaranteed  by 
corporations  in  which  the  U.S.  has  a  direct  or 
indirect  interest  and  which  the  Secretary  of 


requested  specific  comment  on  whether 
other  seciu-ities  should  be  excluded 
from  this  disclosure.'^  In  addition, 
specific  comment  was  requested 
whether  the  MSRB  should  implement 
the  disclosure  requirement  with  respect 
to  municipal  securities,  rather  than  the 
Commission.'* 

Of  the  43  commenters  that  addressed 
this  disclosure  proposal.  24  supported 
the  proposal."  Some  commenters 
believed  that  the  disclosure  requirement 
did  not  go  far  enough  and  indicated  that 
specific  ratings  also  should  be  disclosed 
on  the  confirmation.60  In  particular, 
commenters  believed  that  the 
confirmation  should  bear  all  ratings  of 
securities,  particularly  those  rated 
below  investment  grade.*' 

Ten  commenters  opposed  the 
disclosure  requirement  on  the  grounds 
that  requiring  this  disclosure  may  be 
unhelpful  to  investors.  They  argued  that 
such  disclosure  may  cause  investors  to 
believe  that  unrated  securities  are 
inft?rior  to  rated  securities,  when  the 
unrated  security  may  pose  less  risk  than 
a  rated  security,  particularly  a  security 
rated  below  investment  grade."  They 


Treasury  has  designated  for  exemption.  15  U.S.C. 
78c(a)(42)(A)  and  (B). 

"  Proposing  Releasfe.  supra  note  10.  at  59  FR 
12770. 
"Id. 

'"See,  e.g..  Letters  from  A.B.  Krongard.  Chief 
Exetutive  Officer,  Alex.  Brown  &  Sons. 
Incorporated  (July  14.  1994):  David  C.  Clapp, 
Chairman,  MSRB  (June  15. 1994):  and  Douglas  L. 
Kelly,  Director.  Law  and  Compliance,  A.G.  Edwards 
&  Sons.  Inc.  (June  13.  1994),  to  Jonathan  C.  Katz, 
Secretary,  SEC. 

Alex.  Brown  A  Sons.  Incorpmraled  sought 
clarification  that  a  bond  rated  by  a  single  NRSRO. 
bji  not  necessarily  other  NRSROs.  nonetheless 
would  be  excluded  from  the  disclosure 
requirement.  (Letter  from  A.B.  Krongard.  Chief 
Executive  Officer,  Alex.  Brown,  to  Jonathan  G.  Katz. 
Secretary,  SEC  (July  14. 1994),  at  p.6).  The  rule 
language  states  that  a  broker-dealer  would  bS 
required  to  disclose  when  a  security  was  not  rated 
by  an  NRSRO.  Accordingly,  if  a  single  NRSRO  has 
rated  •  security,  then  it  follows  that  no  disclosure 
would  be  required. 

"'See.  e.g..  Letters  from  Grant  T.  Gallery,  Vice 
President/General  Counsel,  NASD  (July  26.  1994); 
and  Robert  Reeves,  Sr.  Vice  President.  Ferris  Baker 
Watts.  Incorporated  (June  14.  1994),  to  Jonathan  G. 
Katz,  Secretary.  SEC. 

*'  One  conunenter  argued  that  disclosure  of 
ratings,  and  in  particular  ratings  below  investment 
grade,  would  better  assist  investors  in  comparing  an 
unrated  security  that  may  be  of  a  high  credit  quality 
with  one  that,  while  rated,  may  be  of  lesser  credit 
quality.  See  Letter  from  James  H.  Morgan. 
President/Chief  Operating  Officer.  Interstate/ 
Johnson  Lane,  to  Jonathan  G.  Katz.  Secretary.  SEC 
dune  14. 1994).  The  Commission  will  revisit  the 
issue  of  whether  Rule  lOb-10  should  require  the 
disclosure  of  ratings  for  corporate  debt  securities 
once  commenters  have  responded  to  a  recent 
Commission  proposal  addressing  the  feasibility  of 
disclosing  ratings  in  a  prospectus.  See  Securities 
Act  Release  No.  7086.  (Aug.  31,  1994).  59  FR  46304. 

« See,  eg..  Letters  from  Sullivan  »  Cromwell 
(July  16.  1994);  R.  Fenn  Putman,  Chairman.  PSA 
(June  20, 1994):  and  Jon  S.  Corzine.  Goldman.  Sachs 


noted  that  such  disclosure  does  not 
explain  the  reasons  why  a  security  may 
not  have  a  credit  rating— notably  that 
smaller,  but  no  less  sound,  issuers  may 
not  wish  to  bear  the  expense  of 
obtaining  a  credit  rating.*^  Commenters 
also  questioned  why  the  Commission 
excluded  fix)m  the  disclosure 
requirement  only  government  securities 
defined  under  Section  3(a)(42)(A)  and 
(B)  of  the  Exchange  Act.<^  In  particular, 
Freddie  Mac  argued  that  securities 
issued  by  government  sponsored 
enterprises  ("GSEs"),  including  those 
issued  by  Freddie  Mac,  also  should  be 
excluded  iwm  the  disclosure 
requirement.  Freddie  Mac  argued  that, 
because  of  the  market's  assessment  of 
the  creditworthiness  of  GSEs,  it  makes 
httle  economic  sense  for  a  GSE  to 
bolster  its  creditworthiness  with  an 
independent  rating."  Finally,  some 
commenters  believed,  that  the  MSRB 
should  adopt  any  rule  affecting  the 
municipal  securities  market;  other 
commenters  were  neutral  whether  the 
Commission  or  the  MSRB  implemented 
rulemaking. 

After  considering  the  comments,  the 
Commission  is  adopting  the  proposed 
amendments  to  Rule  lOb-10  requiring 
disclosure  if  a  debt  security,  other  than 
a  government  security,  has  not  been 
rated  by  an  NRSRO.  Such  disclosure 
would  be  more  meaningful  to  the 
investor  if  it  is  made  together  with  the 
description  of  the  security.  As  noted  in 
the  Proposing  Release,  this  disclosure  is 
not  intended  to  suggest  that  an  unrated 
security  is  inherently  riskier  than  a 
rated  security.**  Rather,  the  disclosure  is 

&  Co.  (June  15. 1994).  to  Jonathan  G.  Katz. 
Secretary.  SEC. 

"'One  commenter  noted  that  rural  issuers  would 
be  harmed  by  the  disclosure  requirement  because 
the  size  of  a  rural  issue  makes  bearing  the  expense 
of  obtaining  a  rating  economically  impractical.  See 
Letter  from  Ian  B.  Davidson,  Chairman,  and  Kreg  A. 
Jones.  Chief  Operating  Officer.  D.A.  Davidson  &  Co.. 
to  lonathan  G.  Katz.  Secretary,  SEC  (June  14.  1994). 

*«Sep,  e.g..  Utter  from  Mitchell  Delk.  Vice 
President/Government  and  Industry  Relations. 
Freddie  Mac.  to  Jonathan  G.  Katz.  Secretar\'  SEC 
(June  15.  1994). 

**  Freddie  Mac  also  described  the  anomalous 
situation  in  which,  on  the  one  hand,  GSE  securities 
would  be  subject  to  the  disclosure  requirement,  but 
on  the  other  hand,  rated  private  label  asset-backed 
securities  would  not.  even  though  the  underlying 
securities  were  GSE  securities  and  primarily 
responsible  for  the  rating.  See  Utter  from  Mitchell 
Delk,  Vice  President/Government  and  lndustr>' 
Relations.  Freddie  Mac,  to  Jonathan  G.  Katz, 
Secretary.  SEC  (June  15.  1994).  at  pp.  2-3. 

"Nevertheless  unrated  municipal  bonds,  which 
make  up  approximately  33%  of  the  market,  in  the 
aggregate  have  a  higher  default  rate  than  do  rated 
bonds.  See  Municipal  Bond  Defaults— The  1980'$ 
Decade  in  Re\iew  1-2.  at  1,  J.J.  Kennv  Co.,  Inc. 
(1993).  According  to  this  study  on  default  rates 
between  January  1.  1980  to  December  31,  1991.  628 
unrated  issues  defaulted  compared  with  98  rated 
issues.  According  to  data  provided  by  the  Securities 
Data  Company,  unrated  debt  defaults  make  up 


intended  to  alert  customers  that  they 
may  wish  to  obtain  further  information 
or  clarification  fi-om  their  broker- 
dealers.  In  most  cases,  this  disclosure 
should  verify  information  that  was 
disclosed  to  the  investor  prior  to  the 
transaction.  If  a  customer  was  not 
previously  informed  of  the  security's 
unrated  status,  then  confirmation 
disclosure  may  prompt  a  dialogue 
between  the  customer  and  broker- 
dealer. 

The  Commission  agrees  with 
commenters  that  all  "government 
securities"  should  be  excluded  horn  the 
unrated  debt  disclosure  requirement, 
not  just  those  defined  under  Section 
3(a)(42)(A)  and  (B)  of  the  Exchange 
Act.6^  Therefore,  government  securities 
meeting  the  definition  under  sub- 
paragraphs  (C)  and  (D)  of  Section 
3(a)(42).  which  includes  securities 
issued  by  GSEs,  will  be  exempt  from  the 
disclosure  requirement.  The 
Commission,  however,  does  not  intend 
to  expand  the  class  of  securities  subject 
to  the  exclusion  beyond  those  defined 
as  government  securities  in  Section 
3(a)(42). 

The  non-rated  debt  propos  1  for 
municipal  securities  was  contained  in 
proposed  Rule  15c2-13.  In  its  comment 
letter,  the  MSRB  stated  that,  "[t)he 
Board  agrees  with  the  Commission  that, 
while  the  fact  that  a  bond  is  unrated  is 
not  necessarily  indicative  of  problems, 
disclosure  of  the  fact  would  be  helpful 
to  investors."  68  The  MSRB  also  noted 
that,  if  the  Commission  determined  that 
such  information  was  needed  by 
investors  in  debt  securities,  it  would 
amend  its  confirmation  rule,  Rule  G-15. 
and  require  disclosure  if  a  municipal 
security  has  not  been  rated  by  an 
NRSRd.*9  Inasmuch  as  other 
confirmation  requirements  for 
.  municipal  securities  are  currently  set 
forth  in  Rule  015  of  the  MSRB,  the 
Commission  is  wiUing  to  defer  this 
portion  of  the  proposal  to  allow  the 
MSRB  to  adopt  the  requirement  as  part 
of  its  rules,  and  will  withdraw  it  after 
the  MSRB  has  taken  action. 

D.  Disclosure  ofMark-Ups  and  Mark- 
Downs  in  Certain  NASDAQ  and 
Exchange-Listed  Securities 

As  part  of  the  amendments  to  Rule 
lOb-lO,  the  Commission  proposed 
requiring  the  disclosure  of  mark-up 
information  for  principal  transactions  in 

approximately  75%  of  all  defaults.  See  a/so  Public 
Securities  Association.  An  Examination  of  Non- 
Rated  Municipal  Defaults  J986-J991  4  (Jan  8 
1993). 

"'15  U.S.C.  78c(a)(42). 

••  Utter  from  David  C.  Clapp.  Chairman,  MSRB. 
to  Jonathan  G.  Katz.  Secretary,  SEC  (June  1 5,  1994). 
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certain  securities  quoted  on  NASDAQ  or 
listed  on  regional  exchanges.'"  This 
proposal  covered  securities  that  are 
subject  to  last  sale  reporting,  but  are  not 
technically  "reported  securities"  under 
Rule  llAa3-l  of  the  Exchange  Act.''  As 
noted  in  the  Proposing  Release,  the 
NASD  adopted  amendments  to  its 
conFirmation  rule  requiring  the 
disclosure  of  mark-up  information  in 
principal  transactions  in  securities  that 
are  not  NASDAQ/NMS  securities — i.e.. 
NASDAQ  Small  Cap  Securities. '^  The 
purpose  of  the  proposed  amendment  is 
to  consolidate  disclosures  already 
required  under  NASD  rules.  Because 
last  sale  information  is  available  for 
regional  exchange-listed  securities,  the 
Commission  proposed  to  extend  the 
disclosure  requirements  to  those 
securities,  in  addition  to  Small  Cap 
Securities.  By  adopting  this  proposal, 
the  confirmation  rule  will  treat  all 
equity  securities  subject  to  last  sale  • 
reporting  similarly,  irrespective  of  their 
trading  markets. 

The  two  comments  that  addressed 
this  requirement  supported  the 
proposal.''  Accordingly,  under  Rule 
lOb-10.  broker-dealers  effecting 
principal  transactions  in  Small-Cap 
NASDAQ  and  regional  exchange-listed 
securities  that  are  subject  to  last-sale 
reporting  will  be  required  to  disclose  on 
the  confirmation  the  reported  trade 
price,  price  to  the  customer,  and  the 
difference,  if  any,  between  the  two 
prices. 


E.  Disclosure  of  Coverage  by  the 
Securities  Investor  Protection 
Corporation 

In  order  to  reduce  investor  confusion 
concerning  a  firm's  SIPC  coverage,''*  the 
Commission  prof)osed  to  amend  Rule 
lOb-10  to  require  affirmative  disclosure, 
if  applicable,  when  a  broker-dealer  is 
not  a  member  of  SIPC  and  when  an 
account  is  carried  by  a  non-SIPC- 
member  broker  or  dealer.  Generally,  the 
Securities  Investor  Protection  Act  of 
1970  requires  broker-dealers  registered 
with  the  Commission  under  Section 
15(b)  of  the  Exchange  Act  to  be 
members  of  SIPC.  Certain  types  of 
broker-dealers  registered  under  Section 
15(b).  as  well  as  all  broker-dealers 
registered  as  government  securities 
brokers  and  dealers  under  Section  15C 
of  the  Exchange  Act,  are  e.xcluded  from 
SIPC  membership." 

Many  coninienters  addressing  this 
issue  supported  the  Commission's 
proposal  to  inform  customers  when 
their  broker-dealers  are  not  SIPC 
members.'*  Other  commenters  generally 
agreed  with  requiring  the  disclosure,  but 
disagreed  that  the  confirmation  was  the 
appropriate  disclosure  medium  and 
suggested  that  non-membership  status 
in  SIPC  be  disclosed  in  a  periodic 
account  statement  or  opening  account 
document."  Commenters  opposing  the 
disclosure  initiative  argued  that  the 


'o  See  Proposing  Release,  supra  note  10.  59  FR 
12770. 

"  17  CFR  240.1  l.\a3-l(a)(4).  This  provision 
defines  "reporled  security"  as  any  exchange-listed 
equity  security  or  NASDAQ  security  for  which 
transaction  reports  are  made  available  on  a  real- 
time basis  pursuant  to  an  effective  transaction 
reporti.^g  plan.  An  "effective  transaction  reporting 
plan"  refers  to  a  transaction  reporting  plan  that  the 
Commission  has  approved  pursuant  to  Rule  llAa3- 
1.  17  CFR  240.nAa3-l(a)(3). 

Reported  securities  currently  include: 

1.  NASDAQ  securities  that  meet  standards  set 
forth  in  the  National  Market  System  Securities 
D.:signation  Plan  ('NASDAQ/NMS  securities). 

2.  Certain  securities  listed  on  a  naliondl  securities 
exchange  that  meet  standards  of  the  transaction 
reporting  plan  known  as  the  Restated  Consolidated 
Tape  Association  Plan.  This  would  include 
securities  that  are  registered  or  admitted  lo  unlisted 
trading  privileges  on  a  national  securities  exchange. 
Including  securities  listed  on  various  regional 
exchanges,  and  that  substantially  meet  NYSE  or 
American  Stock  Exchange.  Inc.  original  listing 
criteria. 

'-NASD  Schedule  to  By-Laws.  Schedule  D.  pt.  XI. 
Section  3.  NASD  Manual  (CCH)  1  1867D. 

"  See  Letters  from  Robert  F.  Price.  Chairman/ 
Federal  Regulation  Committee.  SIA  (July  15.  1994); 
and  Kurt  D.  HaWorson.  Vice  President/Controller. 
AmeriTrade  (May  27.  1994).  to  [onathan  G.  Katz. 
S-'cretarv.  SEC. 


'*SIPC.  a  non-profit,  membership  corporation, 
was  established  under  the  Securities  Investor 
Protection  Act  of  1970.  SffC  is  funded  by 
assessments  on  its  members  and  interest  earned  on 
hind  assets.  The  fund  is  used  to  protect  securities 
customers  of  SIPC-member  broker-dealers  that  fail 
financially.  15  U.S.C.  7Baaa  el  seq.  For  example,  in 
the  event  of  the  failure  of  a  SIPC  member  firm.  SIPC 
provides  protection  up  to  S500.000  for  claims  for 
cash  and  securities  (although  claims  solely  for  cash 
are  limited  to  SIOO.OOO)  of  each  customer.  15  U.S.C. 
78fff-3(a)(!). 

^'In  addition  to  government  securities  brokers 
and  dealers,  the  following  broker-dealers  are  not 
required  to  be  members  of  SIPC;  (1)  Persons  whose 
principal  business  in  the  determination  of  SIPC 
(and  with  Commission  approval)  is  conducted 
outside  the  U.S.;  and  (2)  persons  whose  business 
consists  exclusively  of  (a)  the  distribution  of  shares 
of  registered  open-end  investment  companies  or 

unit  investment  trusts,  (b)  the  sale  of  variable 
annuities,  (c)  the  business  of  insurance,  or  (d)  the 

business  of  rendering  investment  advisory  services 

to  registered  investment  companies  or  insurance 

company  separate  accounts.  15  U.S.C. 

78ccc(a)(2)(A)  and  78111(12). 
"See.  e.g.  Letters  from  Ronald  S.  Plaine. 

President,  Comerica  Securities  (undated);  David  M. 

Beckius.  Vice  f^sidenl/Sr.  Attorney.  Dean  Witter 

Reynolds.  Inc.  duly  14. 1994);  and  William  E. 

Kramer.  Assistant  Vice  President,  Nomura 

Securities  International.  Inc.  (July  15.  1994).  lo 

Jonathan  G.  Katz.  Secretary.  SEC. 
"See.  e.g..  Letters  from  William  E.  Kramer. 

Assistant  Vice  President.  Nomura  Securities 

Inlemaliooal.  Inc.  (July  15.  19941;  A.B.  Krongard. 

Chief  Executive  Officer,  Alex.  Brown  8t  Sons, 

Incorporated  (July  14.  1994);  and  R.  Fenn  Putman. 

Chairman.  PSA  (June  21,  1994),  lo  Jonathan  G.  Katz, 

Secretary,  SEC. 


disclosure  would  be  misleading  to 
investors  in  that  they  would  believe  that 
they  are  at  greater  risk  when  dealing 
with  a  non-SIPC  firm.'*  The  Investment 
Company  Institute  ("ICI")  argued  that 
requiring  "negative  disclosure" 
concerning  the  lack  of  SIPC  coverage  is 
contrary  to  the  reasons  certain  persons 
are  exempted  from  the  membership 
requirem.ent  in  the  first  instance — 
namely,  excluded  broker-dealers  present 
limited  risks  to  investors  because  they 
do  not  hold  customer  funds." 

The  Commission,  consistent  with  its 
authority  under  the  Government 
Securities  Act  Amendments  of  igQa,*"^  is 
adopting  the  proposed  amendment  to 
ensure  that  customers  are  not  led  to 
believe  that  their  accounts  are  subject  to 
protection  beyond  what  actually  is  the 
case."'  This  disclosure  is  relevant  and 
meaningful  to  investors.  Further,  the 
confirmation  is  the  best  vehicle  to 
convey  this  information  to  customers  on 
a  transaction-specific  basis,  pariicularly 
in  situations  where  a  customer  is 
dealing  with  affiliated  broker-dealers 
and  one  or  more  of  the  affiliates  is  not 
a  SIPC  member. 

The  Commission  agrees,  however, 
that  certain  instances  exist  where  this 
disclosure  should  not  apply.*-  For 
instance,  the  ICI  stated  that  in  some 
cases  when  a  broker-dealer  contracts 
with  an  investment  company  for  the 
distribution  of  fund  shares,  customers 
purchasing  such  shares  will  send  their 
purchase  money  directly  to  the  hind's 


'" See,  eg..  Letters  from  Lawrence  J.  Lalto.  Shea 
&  Gardner  (June  17.  1994);  and  Peter  C.  Clapman. 
Sr.  Vice  I^esident/Chief  Counsel.  College 
Retirement  Equities  Fund  (June  15,  1994):  lo 
Jonathan  G.  Katz,  Secretary.  SFC. 

^  See  Letter  from  Paul  Schott  Stevens,  General 
Counsel,  ICI.  to  Jonathan  G.  Katz,  Secretary.  SEC  . 
(June  15.4^4).  See  also  Latter  from  Fred  j. 
Franklin,  Vice  President/Chief  Compliance  Officer, 
Aetna  Life  Insurance  and  Annuity  Co..  to  Jonathan 
G.  Katz.  Secretary,  SEC  (June  14.  1994). 

""15  U.S.C.  780-5(a)(4). 

»'  The  legislative  history  of  the  Government 
Securities  Act  Amendments  of  1993  discussed  SIPC 
coverage  and  the  exemption  from  SIK'  coverage 
afforded  lo  government  securities  brokers  and 
dealers.  The  Government  Accounting  Office  noted 
that  the  gap  in  SIPC  coverage  could  be  confusing 
lo  investors  and  recommended,  among  other  things, 
that  the  lack  of  SIPC  coverage  be  disclosed.  The 
amendments  ultimately  took  a  disclosure  approach 
and  authorized  the  Commission  to  require 
disclosure  of  non-SIPC  status  of  government 
securities  brokers  and  dealers.  S.  Rep.  No.  422, 
103rd  Cong..  1st  Sess.  16  (1993).  The  same  reasons 
10  requij-e  this  disclosure  of  government  securities 
brokers  and  dealers  applies  to  other  broker-dealers 
that  are  exempt  from  SIPC  coverage. 

"•Some commenters  believed  that  the  p.-oposed 
disclosure  was  inconsistent  with  a  letter.  Letter 
regarding  Benjamin  M.  Vandegrifl  {Dec.  21,  1993). 
issued  by  the  Division  of  Investment  Management. 
The  disclosure  requirement  adopted  today 
recognizes  the  position  taken  in  the  letter,  reservini} 
the  righl  to  revisit  SIPC-relaled  disclosure  issues. 


transfer  agent.*^  The  transfer  agent  then 
urill  issue  shares  to  the  customer  against 
receipt  of  the  purchase  money  and  send 
the  money  to  the  fund's  custodian  bank. 
In  this  situation,  customer  funds  are  not 
handled  by  the  broker-dealer.  In 
addition,  the  ICI  argued  that  the  transfer 
agent  or  fund  underwriter,  when 
sending  the  confirmation  on  behalf  of 
the  broker-dealer,  may  not  know  the 
SIPC  status  of  a  particular  broker-dealer. 
Accordingly,  the  disclosure  provision 
contains  an  exclusion  that  is  intended  to 
apply  only  in  cases  where  the  non-SIPC 
broker-dealer  does  not  receive  or  handle 
in  any  form  customer  funds  or  securities 
in  connection  with  a  purchase  or 
redemption  of  registered  open-end 
investment  company  or  unit  investment 
trust  shares  and  the  customer  sends  its 
purchase  money  or  securities  to  the 
fund,  its  transfer  agent,  its  custodian,  or 
its  designated  agent,  none  of  whom  are 
associated  persons  of  the  broker-dealer. 
Furthermore,  checks  may  not  be  made 
payable  to  the  broker-dealer,  and  the 
broker-dealer  may  not  handle  any 
customer  checks  in  connection  with  the 
transaction.  Otherwise,  the  broker- 
dealer  would  be  required  to  disclose  its 
non-SIPC  status.  Therefore,  if  a  broker- 
dealer,  including  a  fund  underwriter, 
receives  customer  funds  or  securities 
and  promptly  forwards  funds  or 
securities  to  the  investment  company, 
transfer  agent,  custodian,  or  other 
designated  agent,  the  confirmation 
would  have  to  disclose  the  non-SIPC 
status  of  the  broker-dealer. 

F.  Disclosures  Relating  to  Asset-Backed 
Securities 

In  1983.  the  Commission  adopted 
amendments  to  Rule  lOb-10  to  require 
disclosure  of  yield  information  on  a 
customer  confirmation,  recognizing  that 
such  information  is  important  to 
investors  when  evaluating  the  merits  of 
investing  in  various  debt  securities.*-' 
Currently,  Rule  lOb-10  requires  the 
disclosure  of  (1)  the  yield  to  maturity, 
if  the  transaction  is  effected  on  the  basis 
of  dollar  price;  **  (2)  the  dollar  price 
calculated  from  yield,  if  the  transaction 
is  effected  on  a  yield  basis;  «*  and  (3)  if 
effected  on  a  basis  other  than  dollar 
price  or  yield  to  maturity,  and  the  yield 
to  maturity  will  be  less  than  the 
represented  yield,  then  both  the  yield  to 
maturity  and  the  represented  yield.*' 


Rule  lOb-10  exempts  from  the  yield 
disclosure  requirements  any  instrument 
that  is  a  "participation  interest  in  notes 
secured  by  liens  upon  real  estate 
continuously  subject  to  prepayment."  *« 
Since  the  adoption  of  the  yield 
disclosure  requirements,  structured 
financings  have  expanded  to  include 
securities  backed  by  mortgage  notes, 
automobile  loans,  computer  lea.ses. 
consumer  debt,  and  other  receivables. 
These  asset-backed  securities  raised 
similar  problems  of  variable  yield. 
Accordingly,  the  Commission  proposed 
to  expand  the  range  of  securities  subject 
to  the  exemptions  from  yield  disclosure 
to  include  asset-backed  securities  that 
are  not  insulated  from  prepayment  risk 
or  susceptible  to  an  accurate  forecast  of 
yield.*' 

In  addition,  the  Commission  proposed 
to  require  particularized  disclosures  in 
connection  with  transactions  in 
collateralized  mortgage  obligations 
("CMOs ').9o  Specifically,  the 
Commission  proposed  amendments  that 
would  require  broker-dealers  to  disclose 
on  the  confirmation  the  particular 
CMO's  (1)  estimated  yield,  (2)  weighted 
average  life;  and  (3)  prepayment  • 

assumptions  underlying  the  yield.*" 

Some  commenters  supported  the 
Commission's  proposal  to  require 
disclosure  of  CMO  information  and 
noted  that  such  disclosures  were 
provided  to  investors  as  a  matter  of 
course,  either  in  a  confinnation  or  other 
disclosure  statements.^  Other 
commenters  opposed  confirmation 
disclosure  of  the  estimated  yield. 


"'5i?e  Letter  from  Paul  Schott  Stevens,  General 
Counsel,  ICI,  lo  Jonathan  G.  Katz,  Secretary.  SEC 
(June  15.  1994),  at  2.  n.5. 

**  Sae  Securities  Exchange  Act  Release  No.  19687 
(Apr.  18.  1983),  48  FR  17583. 

"  17  CFR  240.10b-10(a)(4)(ii)  and  (S)(i). 

«•  17  CFR  240.10b-10(a)(5)(ii). 

"M7CFR  240.10b-10(a)(5)(iii). 


"•  17  CFR  240.10b-10(a)(4)|ii)  and  (5)(iii). 
Essentially,  this  exemption  was  aimed  at  mortgage 
pass-through  notes  that  were  issued  or  guaranteed 
by  the  Government  National  Mortgage  Association. 
Federal  National  Mortgage  Association,  and  the 
Federal  Home  Loan  Mortgage  Corporation. 

"'See  Proposing  Release,  siipm  note .  ai  59 

FR  12771. 

"•CMOs  are  collateralized  pools  of  residential 
mortgage  loans  that  are  divided  into  multiple 
tranches  (sometimes  as  many  as  15  to  20)  which  can 
be  tailored  to  a  broad  spectrum  of  investors  or 
particularized  to  the  cash  flow  needs  of  a  single  or 
discrete  group  of  investors.  Like  other  asset-backed 
securities,  the  rate  of  prepayment  on  the  underlying 
collateral  of  CMOs  is  influenced  by  changes  in 
interest  rates  and  shifts  in  the  general  economy, 
which  in  turn  may  affect  the  actual  maturities  of 
CMOs  as  prepayment  speeds  accelerate  or  decrease. 
CMOs  are  priced  on  the  basis  of  the  estimated 
weighted  average  life  of  individual  CMO  tranches. 
As  interest  rates  decline,  prepayments  increase, 
with  a  corresponding  shortening  of  weighted 
average  life.  Conversely,  an  increase  in  interest  rates 
results  in  a  lengthening  of  maturity. 

"'  Proposing  Release,  supra  note .  at  59  FR 

12771. 

"^See,  e.g..  Letters  from  David  M.  Beckius.  Vice 
President/Sr.  Attorney,  Dean  Witter  Reynolds,  Inc. 
(July  14.  1994);  Silas  L  Matthies,  Sr.  Vice  President. 
Norwest  Securities,  Inc.  (June  14, 1994);  Rauscher 
Pierce  Refsnes,  Inc.  (June  14, 1994);  and  Bill 
Duepree,  Jr.,  President,  Morgan  Keegan  &  Co..  Inc. 
(June  1.  1994).  to  Jonathan  C.  Katz,  Secretary.  SEC. 


weighted  average  life,  and  prepaymunt 
assumptions  on  the  grounds  that  the 
confirmation  is  not  an  appropriate 
disclosure  vehicle  to  convey  the 
information.93  In  addition,  commenters 
opposed  disclosing  such  complex 
information  in  a  confirmation  because  it 
could  not  be  accomplished  in  a 
meaningful  way  due  to  the  document's 
limited  size  and  space.''*  Many 
comm.enters  noted  that  detailed 
discussions  concerning  particular 
aspects  of  CMOs  are  c  ntained  in  the 
prospectus  or  other  oifering  documents 
that  are  sent  to  investors  prior  to  the 
time  in  which  they  make  their 
investment  decisions.'* 

No  comments  were  received  regarding 
the  proposal  to  expand  the  range  of 
instruments  that  would  be  exempted 
from  the  yield  disclosure  requirements. 
Because  some  instrimients  are  not 
subject  to  predictable  forecasts  of  the 
yield,  the  Commission  is  adopting 
amendments  exempting  asset-backed 
instruments  that  are  continuously 
subject  to  prepayment.  The  exemption 
would  apply  only  to  those  instruments 
that  are  not  insulated  from  prepayment 
risk  or  otherwise  susceptible  to  an 
accurate  forecast  of  yield.'* 

In  addition,  in  light  of  the  comments 
concerning  the  proposed  CMO 
disclosure,  the  Commission  is 
modifying  the  amendment  requiring  the 
disclosure  of  prepayment  assumptions, 
weighted  average  life,  and  estimated 
yield  of  a  CMO.  The  Commission 
recognizes  that  broker-dealers  intend 
confirmations  to  be  brief,  and  thus  size 
limitations  may  affect  the  detail  of 
disclosure  that  may  be  practically  and 
meaningfully  conveyed  to  the  customer. 


"'Commenters  noted  that  investors  reiei\e 
disclosure  documents  containing  numerous  models 
depicting  different  prepayment  assumptions.  These 
commenters  questioned  which  of  the  multiple 
assumptions  would  be  disclosed  in  Ihe 
confirmation.  See.  eg..  Letters  from  Roben  F.  Price. 
Chairman/Federal  Regulation  Coinmitlee.  SIA  (July 
IS.  1994);  and  R.  Fenn  Putman.  Chairman.  PSA 
(June  21,  1994),  to  Jonathan  G.  Katz.  Secretary.  SET. 

"See,  e.g..  Letters  from  Robert  F.  Price. 
Chairman.  Federal  Regulation  Committee.  SIA  (Julv 
15.  1994):  R.  Fenn  Putman,  Chairman,  PSA  (June 
21.  1994);  and  Mitchell  Delk,  Vice  President 
Government  and  Industry  Relations.  Freddie  Mac. 
(June  15.  1994),  lo  Jonathan  G.  Katz.  Secretary.  SEC. 

"  See.  e.g..  Letters  fitim  Kathryn  S.  Reimann.  Sr. 
Vice  President,  Lehman  Brothf  rs.  Inc.  (July  14, 
1994);  R.  Fenn  Putman,  Chairman.  PSA  (June  21, 
1994);  and  Mitchell  Delk,  Vice  President/ 
Government  and  Industry  Relations.  Freddie  Mar 
(June  15,  1994),  to  Jonathan  G.  Katz.  Secretary,  SEC, 

■^This  position  codifies  a  no-action  position  in 
Letter  regarding  Merrill  Lynch.  Pierce.  Fenner  6- 
Smith  (Oct.  19.  1988),  granting  no-action  with 
respect  to  the  yield  disclosure  requirements  for 
those  mortgage  and  asset -backed  securities  ihat  are 
not  subject  to  an  accurate  forecast  of  yield.  The  staff 
noted  that  if  an  accurate  forecast  of  yield  rx>uld  be 
made,  then  the  yield  should  be  disclosed  in  the 
confirmation. 
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Thus,  while  yield  information  is 
important  to  investors  of  CMOs.  as  well 
as  all  mortgage  and  asset-backed 
securities,  the  Commission  agrees  that 
these  securities  contain  complexities 
that  are  difficult  to  explain  using  single 
figures  in  a  confirmation.  Accordingly, 
rather  than  require  the  disclosure  in  {he 
confirmation  of  specific  numbers 
identifying  the  estimated  yield, 
weighted  average  life,  and  prepayment 
assumptions  underlying  the  yield,  the 
Commission  is  adopting  a  requirement 
that  broker-dealers  include  on  the 
confirmation  a  statement  alerting 
investors  that  their  yields  are  subject  to 
fluctuation  depending  on  the  speed  in 
which  the  underlying  note  or  receivable 
prepays  and  that  specific  information  is 
available  upon  wTitten  request  of  the 
customer.'' 

While  information  concerning 
prepaymer   assumptions  and  pricing  of 
CMOs  and  other  asset-backed  securities 
may  be  contained  in  disclosure 
documents  at  the  offering  stage,  this 
type  of  detailed  information  hcis  not 
been  as  readily  available  in  the 
secondary  market  for  some  asset-backed 
securities  and  to  some  investors.'"* 
Under  the  Rule,  as  adopted,  such 
information  would  be  required  to  be 
sent  to  customers  upon  written  request. 
In  addition,  if  in  fact  a  CMO  or  other 
asset-back  security  is  sold  solely  on  the 
basis  of  one  yield  amount,  the  yield  and 
underlying  assumptions  should  be 
disclosed  on  the  confirmation,  as  well 
as  the  legend  stating  that  these  items 
may  vary.**  This  is  consistent  with 


""This  approach  builds  upon  an  alty.-native 
suggested  by  one  commenter  that  rather  '.Han  the 
proposed  disclosure,  the  Ojtnrnission  impose  a 
requirement  that  a  broker-dealer  print  d  ugend  on 
the  conFirmation.  See  Letter  from  Mitchei!  Delk. 
Vice  President/Covernment  and  Industry  Relations. 
Freddie  Mac.  to  Jonathan  C.  ICatz.  Secretary.  SEC 
dune  IS.  1994). 

■"The  Com-Tiission  recognizes  the  positive  efforts 
made  to  educate  and  provide  information  to 
investors  in  the  CMO  market.  For  example,  the  PSA 
developed  a  brochure  entitled,  "Investors  Guide  to 
Rpal  Estate  Mortgage  Investment  Conduits 
(REMICs).  "  which  is  approved  by  the  NASD  as  an 
investor  education  tool.  In  addition,  one  commenler 
stated  that  prepayment  information  and  interest  rale 
inforrrution  are  available  to  dealers  and  investors  in 
the  secondary  nriarket  through  various  vendors  and 
proprietary  services.  This  commenter  also  indicated 
that  for  those  ir.arket  participants  thai  do  not  have 
access  to  this  information,  they  should  be  able  to 
obtain  it  from  the  selling  broker-dealer.  See  Letter 
from  Mitchell  Delk.  Vice  Presidenl/Covernment  and 
Indusl.'y  Relations.  Freddie  Mac.  to  Jonathan  C. 
Katz.  SecreUry.  SEC  (June  IS.  1994). 

*  17  CFR  240.10b-10(a)(5)(i).  See  also  Securities 
Exchange  Act  Release  No.  19687  (Apr.  IB.  1983),  48 
FR  17583.  The  Conunission  is  concerned  that  in 
some  cases  asset-twcked  securities  may  be  sold  to 
retail  investors  on  the  basis  of  a  single  yield  figure. 
without  adequate  disclosure  that  this  yield  can  vary 
based  upon  prepayaient  speeds.  This  inadequate 
disclosure  would  potentially  violate  self-regulatory 
organization  and  Commission  antifraud  rules.  In 


those  coramenters  that  noted  that  they 
disclose  yield  information  in  CMO 
transactions  as  a  matter  of  course."* 
The  antifraud  provisions  of  the  federal 
securities  laws  would  require  that  any 
information  provided  upon  request 
reflect  changes  or  developments  in  the 
characteristics  of  the  asset-backed 
security. 

Ill,  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange 
Act  '<"  requires  that  the  Commission, 
when  adopting  rules  under  the 
Exchange  Ar^  consider  the 
anticompetitive  effects  of  those  rules,  if 
any,  and  balance  any  anticompetitive 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  believes  that  adoption  of 
the  amendments  to  Rule  lOb-10  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

The  Commission  has  prepared  a  Final 
Regulatory  Fle.xibility  Analysis 
("FRFA")  regarding  the  amendments  to 
Rule  10b-  10,  in  accordance  with  5 
U.S.C.  604.  The  FRFA  notes  the 
potential  initial  costs  of  operational  and 
procedural  changes  that  may  be 
necessa.'-y'  to  comply  with  the 
amendments.  In  addition,  the  FRFA 
notes  the  benefits  to  investors  of 
increased  disclosure  that  will  result 
from  these  amendments.  The 
Commission  believes  that  the  benefits  of 
added  disclosure  outweigh  the  costs 
that  will  be  incurred  by  industry 
participants  in  complying  with  these 
amendments. 

A  copy  of  the  FRFA  will  be  available 
for  inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  N.W..  Washington,  DC. 
20549. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Statutory  Basis  and  Text  of 
Amendments 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  hereby 
amends  Part  240  of  Chapter  U  of  title 
17  of  the  Code  of  Federal  Regulations  as 
follows: 


addition,  to  make  this  disclosure  complete,  a 
broker-dealer  would  need  to  disclose  that  the  single 
yield  may  vary. 

■<»Seesupniaote92. 

'"■  15  U.S.C  78w(aW2). 


PART  24(V-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U  S.C.  77c.  77d.  77g,  77j, 
77s,  77eee,  77ggg.  77nnn.  77sss.  77«t,  78c. 
78d,  78i.  78j,  78/,  78m,  78n.  78o.  78p.  78q. 
78s,  78w,  78x,  78//(d),  79q,  79t,  80a-20,  80a- 
23,  80a-29.  80a-37.  80b-3,  80b-^  and  80b- 
11,  unless  othei^vise  noted. 
***** 

2.  Section  240.10b-10  is  amended  by 
adding  a  preliminary  note  prior  to 
paragraph  (a),  revising  paragraphs  (a) 
and  (b),  removing  paragraph  (c), 
redesignating  paragraphs  (d)  through  (f) 
as  paragraphs  (c)  through  (e),  adding  a 
heading  to  newly  designated  paragraph 
(d),  revising  the  introductory  text  of 
paragraph  (d)  and  the  introductory  text 
of  paragraph  (d)(6),  and  adding 
paragraph  (d)(10)  to  read  as  follows: 

§  240. 1 0b-1 0    Confirmation  of  transactions. 

Preliminary  Note.  This  section 
requires  broker-dealers  to  disclose 
specified  information  in  writing  to 
customers  at  or  before  completion  of  a 
transaction.  The  requirements  under 
this  section  that  particular  information 
be  disclosed  is  not  determinative  of  a 
broker-dealer's  obligation  under  the 
general  antifraud  provisions  of  the 
federal  securities  laws  to  disclose 
additional  information  to  a  customer  at 
the  time  of  the  customer's  investment 
decision. 

(a)  Disclosure  Requirement.  It  shall  be 
unlawful  for  any  broker  or  dealer  to 
effect  for  or  with  an  account  of  a 
customer  any  transaction  in,  or  to 
induce  the  purchase  or  sale  by  such 
customer  of,  any  security  (other  than 
U.S.  Savings  Bonds  or  municipal 
securities)  unless  such  broker  or  dealer, 
at  or  before  completion  of  such 
transaction,  gives  or  sends  to  such 
customer  written  notification  disclosing: 

(1)  The  date  and  time  of  the 
transaction  (or  the  fact  that  the  time  of 
the  transaction  will  be  furnished  upon 
written  request  to  such  customer)  and 
the  identity,  price,  and  number  of  shares 
or  units  (or  principal  amount)  of  such 
security  purchased  or  sold  by  such 
customer:  and 

(2)  Whether  the  broker  or  dealer  is 
acting  as  agent  for  such  customer,  as> 
agent  for  some  other  person,  as  agent  for 
both  such  customer  and  some  other 
person,  or  as  principal  for  its  own 
account;  and  if  the  broker  or  dealer  is 
acting  as  principal,  whether  it  is  a 
market  maker  in  the  security  (other  than 
by  reason  of  acting  as  a  block 
positioner):  and 


(i)  If  the  broker  or  dealer  is  acting  as 
agent  for  such  customer,  for  some  other 
person,  or  for  both  such  customer  and 
some  other  person: 

(A)  The  name  of  the  person  from 
whom  the  security  was  purchased,  or  to 
whom  it  was  sold,  for  such  customer  or 
the  fact  that  the  information  will  be 
ftvnished  upon  written  request  of  suiii 
(justomcr;  and 

j  (B)  The  amount  of  any  remuneration 
r^eived  or  to  be  received  by  the  broker 
from  such  customer  in  connection  with 
the  transaction  unless  remuneration 
paid  by  such  customer  is  determined 
pursuant  to  written  agreement  with 
such  customer,  otherwise  than  on  a 
transaction  basis;  and 

(C)  For  a  transaction  in  any  subject 
sicurity  as  defined  in  §240.1  lAcl-2  or 
a  security  authorized  for  quotation  on 
an  automated  interdealer  quotation 
system  that  has  the  characteristics  set 
forth  in  Section  17B  of  this  Act  (15 
U.S.C.  78q-2),  a  statement  whether 
payment  for  order  flow  is  received  by 
the  broker  or  dealer  for  transactions  in 
such  securities  and  the  fact  that  the 
source  and  nature  of  the  compensation 
received  in  connection  with  the 
particular  transaction  will  be  furnished 
upon  written  request  of  the  customer: 
and 

(D)  The  source  and  amount  of  any 
other  remuneration  received  or  to  be 
received  by  the  broker  in  connection 
with  the  transaction:  Provided,  however, 
that  if,  in  the  case  of  a  purchase,  the 
broker  was  not  participating  in  a 
distribution,  or  in  the  case  of  a  sale,  was 
net  participating  in  a  tender  offer,  the 
written  notification  may  state  whether 
any  other  remuneration  has  been  or  will 
be  received  and  the  fact  that  the  source 
and  amount  of  such  other  remuneration 
will  be  furnished  upon  written  request 
of  such  customer;  or 

(ii)  If  the  broker  or  dealer  is  acting  as 
principal  for  its  own  account: 

(A)  In  the  case  where  such  broker  or 
dealer  is  not  a  market  maker  in  that 
security  and.  if,  after  having  received  an 
order  to  buy  fi-om  a  customer,  the  broker 
or  dealer  purchased  the  security  fi-ora 
another  person  to  offset  a 
contemporaneous  sale  to  such  customer 
or,  after  having  received  an  order  to  sell 
from  a  customer,  the  broker  or  dealer 
sold  the  security  to  another  person  to 
offset  a  contemporaneous  purchase  from 
such  customer,  the  difference  between 
the  price  to  the  customer  and  the 
dealer's  contemporaneous  purchase  (for 
customer  purchase;;)  or  sale  price  (for 
customer  sales);  or 

(B)  In  the  case  of  any  other  transaction 
in  a  reported  security,  or  an  equity 
security  that  is  quoted  on  NASDAQ  or 
traded  on  a  national  securities  exchange 


and  that  is  subject  to  last  sale  reporting, 
the  reported  trade  price,  the  price  to  the 
customer  in  the  transaction,  and  the 
difference,  if  any,  between  the  reported 
trade  price  and  the  price  to  the 
customer. 

(3)  Whether  any  odd-lot  differential  or 
equivalent  fee  has  been  paid  by  such 
customer  in  connection  with  the 
execution  of  an  order  for  an  odd-lot 
number  of  shares  or  units  (or  principal 
amount)  of  a  security  and  the  fact  that 
the  amount  of  any  such  differential  or 
fee  will  be  furnished  upon  oral  or 
written  request:  Provided,  however  that 
such  disclosure  need  not  be  made  if  the 
differential  or  fee  is  include  J  in  the 
remuneration  disclosure,  or  exempted 
from  disclosure,  pursuant  to  paragraph 
(a)(2)(i)(B)  of  this  section;  and 

(4)  In  the  case  of  any  transaction  in  a 
debt  security  subject  to  redemption 
before  maturity,  a  statement  to  the  effect 
that  such  debt  security  may  be 
redeemed  in  whole  or  in  part  before 
maturity,  that  such  a  redemption  could 
affect  the  yield  represented  and  the  fact 
that  additional  information  is  available 
upon  request;  and 

(5)  In  the  case  of  a  transaction  in  a 
debt  security  effected  exclusively  on  the 
basis  of  a  dollar  price: 

(i)  The  dollar  price  at  which  the 
transaction  was  effected,  and 

(ii)  The  yield  to  maturity  calculated 
from  the  dollar  price:  Provided, 
however,  that  this  paragraph  (a)(5)(ii) 
shall  not  apply  to  a  transaction  in  a  debt 
security  that  either:  (A)  Has  a  maturity 
date  that  may  be  extended  by  the  issuer 
thereof,  with  a  variable  interest  payable 
thereon;  or 

(B)  Is  an  asset-backed  security,  that ' 
represents  an  interest  in  or  is  secured  by 
8  pool  of  receivables  or  other  financial 
assets  that  are  subject  continuously  to 
prepayment;  and 

(6)  In  the  case  of  a  transaction  in  a 
debt  seciuity  effected  on  the  basis  of 
yield: 

(i)  The  yield  at  which  the  trajisav^tion  - 
was  effected,  including  the  percentage 
amount  and  its  characterization  [e.g., 
current  yield,  yield  to  maturity,  or  vield 
to  call)  and  if  effected  at  yield  to  call, 
the  iype  of  call,  the  call  date  and  call 
price;  and 

(ii)  The  dollar  price  calculated  from 
the  yield  at  which  the  transaction  was 
effected;  and 

(iii)  If  effected  on  a  basis  other  than 
yield  to  maturity  and  the  yield  to 
maturity  is  lower  than  the  represented 
yield,  the  yield  to  maturity  as  well  as 
the  represented  yield;  Provided, 
however,  that  this  paragraph  (a)(6)(iii) 
shall  not  apply  to  a  transaction  in  a  debt 
security  that  either: 


IMI 


(A)  Has  a  maturity  date  that  may  be 
extended  by  the  issuer  thereof,  with  a 
variable  interest  rate  payable  thereon;  or 

(B)  Is  an  asset-backed'security,  that 
represents  an  interest  in  or  is  secured  by 
a  pool  of  receivables  or  other  financial 
assets  that  are  subject  continuously  to 
prepayment;  and 

(7)  hi  the  case  of  a  transaction  in  a 
debt  security  that  is  an  asset-backed 
security,  which  represents  an  interest  in 
or  is  secured  by  a  pool  of  receivables  or 
other  financial  assets  that  are  subject 
continuously  to  prepajTnent,  a 
statement  indicating  that  the  actual 
yield  of  such  asset-backed  security  may 
vary  according  to  the  rate  at  which  the 
underlying  receivables  or  other  financial 
assets  are  prepaid  and  a  statement  of  the 
fact  that  information  concerning  the 
factors  that  affect  yield  (including  at  a 
minimum  estimated  yield,  weighted 
average  life,  and  the  prepayment 
assumptions  underlying  yield)  will  be 
furnished  upon  written  request  of  such 
cu.stomer;  and 

(8)  In  the  case  of  a  transaction  in  a 
debt  security,  other  than  a  government 
security,  that  the  security  is  unrated  by 
a  nationally  recognized  statistical  rating 
organization,  if  such  is  the  case;  and 

(9)  That  the  broker  or  dealer  is  not  a 
member  of  the  Securities  Investor 
Protection  Corporation  (SIPC),  or  that 
the  broker  or  dealer  clearing  or  carrying 
the  customer  accoun  is  not  a  member 
of  SIPC,  if  such  is  the  case:  Provided, 
however,  that  this  paragraph  (a)(9)  shall 
not  apply  in  the  case  of  a  transaction  in 
shares  of  a  registered  open-end 
investment  company  or  unit  investment 
trust  if: 

(i)  The  customer  sends  funds  or 
securities  directly  to.  or  receives  funds 
or  securities  directly  horn,  the  registered 
open-end  investment  company  or  unit 
investment  trust,  its  transfer  agent,  its 
custodian,  or  other  designated  agent, 
and  such  person  is  not  an  associated 
person  of  the  broker  or  dealer  required 
by  paragraph  (a)  of  this  section  to  send 
written  notification  to  the  customer:  and 

(ii)  The  written  notification  required 
by  pardgraph  (a)  of  this  section  is  sent 
on  behalf  of  the  broker  or  dealer  to  the 
customer  by  a  person  described  in 
paragraph  (a)(9)(i)  of  this  section. 

(b)  Alternative  Periodic  Reporting.  A 
broker  or  dealer  may  effect  transactions 
for  or  with  the  account  of  a  customer 
without  giving  or  sending  to  such 
customer  the  written  lotification 
described  in  paragrapn  (a)  of  this 
section  if: 

(1)  Such  transactions  are  effected 
pursuant  to  a  periodic  plan  or  an 
investment  company  plan,  or  effected  in 
shares  of  any  open-end  management 
investment  company  registered  under 
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the  Investment  Company  Act  of  1940 
that  holds  itself  out  as  a  money  market 
fund  and  attempts  to  maintain  a  stable 
net  asset  value  per  share:  Provided, 
however,  that  no  sales  load  is  deducted 
upon  the  purchase  or  redemption  of 
shares  in  the  money  market  fund;  and 

(2)  Such  broker  or  dealer  gives  or 
sends  to  such  customer  within  five 
business  days  after  the  end  of  each 
quarteriy  period,  for  transactions 
involving  investment  company  and 
periodic  plans,  and  after  the  end  of  each 
montii/y  period,  for  other  transactions 
described  in  paragraph  {c)(l)  of  this 
section,  a  written  statement  disclosing 
each  purchase  or  redemption,  effected 
for  or  with,  and  each  dividend  or 
distribution  credited  to  or  reinvested 
for,  the  account  of  such  customer  during 
the  month;  the  date  of  such  transaction: 
the  identity,  number,  and  price  of  any 
securities  purchased  or  redeemed  by 
such  customer  in  each  such  transaction; 
the  total  number  of  shares  of  such 
securities  in  such  customer's  account; 


any  remuneration  received  or  to  be 
received  by  the  broker  or  dealer  in 
connection  therewith;  and  that  any 
other  information  required  by  paragraph 
(a)  of  this  section  will  be  furnished 
upon  written  request:  Provided, 
however,  that  the  written  statement  may 
be  delivered  to  some  other  person 
designated  by  the  customer  for 
distribution  to  the  customer;  and 

(3)  Such  customer  is  provided  with 
prior  notification  in  writing  disclosing 
the  intention  to  send  the  written 
information  referred  to  in  paragraph 
(c)(1)  of  this  section  in  lieu  of  an 
immediate  confirmation. 
***** 

(d)  Definitions.  For  the  purposes  of 
this  section: 

***** 

(6)  Investment  company  plan  means 
any  plan  under  which  securities  issued 
by  an  open-end  investment  company  or 
unit  investment  trust  registered  under 
the  Investment  Company  Act  of  1940 
are  purchased  by  a  customer  (the 


payments  being  made  directly  to,  or 
made  payable  to,  the  registered 
investment  company,  or  the  principal 
underwriter,  custodian,  trustee,  or  other 
designated  agent  of  the  registered 
investment  company),  or  sold  by  a 
customer  pursuant  to; 
•        *        *        •        • 

(10)  Asset-backed  security  means  a 
security  that  is  primarily  serviced  by  the 
cashflows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving,  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period  plus  any  rights  or  other 
assets  designed  to  assure  the  servicing 
or  timely  distribution  of  proceeds  to  the 
security  holders. 
***** 

By  the  Commission. 

Dated:  November  10. 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-28450  Filed  11-16-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  440,  441. 447  and  483 

[MB-60-P1 

RIN:  0938-AF73 

Medicaid  Program;  Inpatient 
Psychiatric  Services  for  Individuals 
Under  Age  21 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  our  regulations  to  establish 
psychiatric  residential  treatment 
facilities  as  a  new  category  of  Medicaid 
facility,  and  establish  standards  that 
these  facilities  would  have  to  meet;  and 
specify  that  psychiatric  units  of  general 
hospitals  may  be  used  for  acute 
psychiatric  care  for  individuals  under 
age  21.  It  also  would  improve  the 
regulatory  implementation  of  the 
statutory  requirements  for  State 
development  of  a  comprehensive  mental 
health  program  and  coordination  of 
various  State  authorities  concerned  with 
provision  of  mental  health  and  related 
services.  In  addition,  this  proposed  rule 
would  ensure  that  representatives  h'om 
agencies  providing  services  to  an 
individual  develop  and  manage  a 
coordinated  plan  of  care  whenever 
feasible. 

This  rule  would  implement  section 
4755(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (PubUc  Law 
101-508). 

DATES:  Written  comments  will  he 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
and  must  l>e  received  no  later  than  5:00 
p.m.  on  January  17, 1995. 
ADDRESSES:  Mail  written  comments  (one 
original  and  two  copies)  to  the  following 
address: 
Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  MB-60-P,  P.O. 

Box  7518,  Baltimore.  Maryland 

21207-0518. 
If  you  prefer,  you  may  deliver  your 
WTitten  comments  (one  original  and  two 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.. 

SVV..  Washington,  DC  or 
Room  132.  East  High  Rise  Building. 

6325  Security  Boulevard.  Baltimore. 

Maryland. 


Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmissions. 

In  commenting,  please  refer  to  file 
code  MB-60-P.  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
Room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.,  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  690-7890). 

If  you  wish  to  submit  written 
comments  on  the  information  collection 
requirements  contained  in  this  proposed 
rule,  you  may  submit  written  comments 
to: 

Laura  Oliven.  HCFA  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
Room  3001,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Winona  Hocutt.  (410)  966^625. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Medicaid  is  the  Federally  assisted 
State  program  authorized  under  title 
XIX  of  the  Social  Seciu-ity  Act  (the  Act) 
to  provide  funding  for  medical  care 
provided  to  certain  needy  aged,  blind 
and  disabled  persons,  families  with 
dependent  children,  and  low-income 
pregnant  women  and  children.  Each 
State  determines  the  scope  of  its 
program,  within  hmitations  and 
guidelines  established  by  the  law  and 
the  implementing  regulations  at  42  CFR 
chapter  IV,  subchapter  C.  Each  State 
submits  a  State  plan  that,  when 
approved  by  HCFA,  provides  the  basis 
for  granting  Federal  funds  to  cover  part 
of  the  expenditures  incurred  by  the 
State  for  medical  assistance  and  the 
administration  of  the  program. 

Section  1902(a)  of  the  Act  specifies 
the  eligibility  requirements  that 
individuals  must  meet  in  order  to 
receive  Medicaid.  Other  sections  of  the 
Act  describe  the  eligibility  groups  in 
detail  and  specify  limitations  on  what 
may  be  paid  for  as  "medical  assistance." 

IL  Statutory  and  Regulatory  History — 
Inpatient  Psychiatric  Hospital  Services 
Benefit  for  Individuals  Under  Age  21 

The  Social  Security  Amendments  of 
1972  (Public  Law  92-603)  amended  the 
Medicaid  statute  to,  among  other  things, 
allow  States  the  option  of  covering 
inpatient  psychiatric  hospital  services 
for  individuals  under  age  21.  In  this 
preamble,  we  will  refer  to  inpatient 
psychiatric  hospital  services  for 
individuals  under  age  21  as  the 
"psychiatric\21  benefit."  Originally  the 


statute  required  that  the  psychiatric'21 
benefit  be  provided  by  psychiatric 
hospitals  that  were  accredited  by  the 
Joint  Commission  on  Accreditation  of 
Hospitals.  This  organization  is  now 
called  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations.  We  will  refer  to  this 
organization  as  the  "Joint  Commission." 

In  1976  the  Social  and  Rehabilitation 
Service,  one  of  the  agencies  that  later 
merged  to  form  HCFA,  published  final 
regulations  in  the  45  CFR  part  249 
implementing  the  psychiatric\21  benefit. 
These  regulations  allowed  the  coverage 
of  this  t)enefit  in  psychiatric  facilities 
that  were  accredited  by  the  Joint 
Commission.  The  term  "psychiatric 
facility"  was  used  rather  than  the 
statutory  term  "psychiatric  hospital" 
because  the  Joint  Commission  had 
modified  its  accrediting  practices  to 
encompass  a  broader  range  of  settings 
providing  psychiatric  services.  Since  the 
statute  at  that  time  required  Joint 
Commission  accreditation,  HCFA 
desired  to  keep  its  requirements 
consistent  with  Joint  Commission 
practices. 

In  1981  HCFA  received  comments 
from  the  Joint  Commission  expressing 
concern  about  HCFA's  regulatory 
requirement  for  Joint  Commission 
accreditation.  The  Joint  Commission 
indicated  that  this  Federal  requirement 
was  in  conflict  with  Joint  Commission 
poUcy  that  facilities  should  seek 
accreditation  voluntarily.  In  response, 
HCFA  noted  that  the  regulatory 
requirement  for  Joint  Commission 
accreditation  could  not  be  removed 
because  it  was  required  by  statute. 

In  1984,  the  Congress  amended 
section  1905(h)  of  the  Act,  removing  the 
requirement  for  Joint  Commission 
accreditation  and  adding  the 
requirement  that  providers  of  the 
psychiatric^21  benefit  meet  the 
definition  of  a  "psychiatric  hospital" 
under  the  Medicare  program  as 
specified  in  section  1861(f)  of  the  Act 
(section  2340  of  the  Deficit  Reduction 
Act  of  1984  (Public  Law  98-369)). 

Despite  this  statutory  change,  based 
on  our  understanding  of  Congressional 
intent,  we  did  not  remove  the 
requirement  for  Joint  Commission 
accreditation  from  HCFA  regulations, 
which  are  in  subpart  D  of  42  CFR  part 
441.  Our  reliance  on  Joint  Commission 
accreditation  was  the  only  basis  for 
'  coverage  of  the  psychiatric\21  benefit  in 
psychiatric  facilities  other  than 
psychiatric  hospitals.  Our  decision  to 
retain  the  regulatory  requirement  for 
Joint  Commission  accreditation  was 
based  on  the  fact  that,  in  enacting  the 
1984  amendment,  the  Congress  gave  no 
indication  that  it  intended  to  narrow  the 
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psychiatric\21  benefit  or  alter  HCFA 
policy  that  had  been  in  effect  since 
1976. 

On  November  5, 1990,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  "90),  Public  Law  101-508,  was 
enacted.  Consistent  with  HCFA's 
interpretation  reflected  in  42  CFR  441  et 
seq.,  section  4755  of  OBRA  '90  amended 
section  1905(h)  of  the  Act  to  specify  that 
the  psychiatric\21  benefit  can  be 
provided  in  psychiatric  hospitals  that 
meet  the  definition  of  that  term  in 
section  1861(f)  of  the  Act  "or  in  another 
inpatient  setting  that  the  Secretary  has 
specified  in  regulations."  This 
amendment,  which  was  effective  as  if  it 
had  been  enacted  earlier  as  part  of  the 
Deficit  Reduction  Act  of  1984,  affirmed 
and  effectively  ratified  preexisting 
HCFA  policy  as  articulated  in  subpart  D 
of  42  CFR  part  441,  which  interpreted 
sections  1905(a)(16)  and  1905(h)  of  the 
Act  as  not  being  limited  solely  to 
psychiatric  hospital  settings.  OBRA  '90, 
therefore,  provides  authority  for  HCFA 
to  specify  inpatient  settings  in  addition 
to  the  psychiatric  hospital  setting  for  the 
psychiatric\21  benefit  without 
continuing  to  require  that  providers 
obtain  Joint  Commission  accreditation. 

lU.  Related  Provisions 

Under  section  19G5(a)  of  the  Act, 
Medicaid  payment  is  generally  not 
available  for  any  services  provided  to 
individuals  under  age  65  who  are 
patients  in  "institutions  for  mental 
diseases"  (IMDs).  This  statutory 
preclusion  of  Medicaid  payment  is 
commonly  known  as  the  "IMD 
exclusion."  The  term  "IMD",  as  defined 
in  section  1905(i)  of  the  Act,  includes 
hospitals,  nursing  facilities,  or  other 
institutions  of  more  than  16  beds  that 
are  primarily  engaged  in  providing 
diagnosis,  treatment,  or  care  of  persons 
with  mental  diseases,  including  medical 
attention,  nursing  care,  and  related 
services. 

The  psychiatricN21  benefit,  at  section 
1905(a)(16)  of  die  Act,  is  the  only 
statutory  exception  to  the  IMD 
exclusion.  The  psychiatric\21  benefit  is 
optional,  and  it  is  currently  covered 
under  41  State  plans.  The  psychiatric\21 
benefit  must,  however,  be  provided  in 
all  States  to  those  individuals  who  are 
determined  during  the  course  of  an 
Early  and  Periodic  Screening,  Diagnosis, 
and  Treatment  (EPSDT)  screen  to  need 
this  type  of  inpatient  psychiatric  care. 
Under  the  EPSDT  provisions  at  section 
1905(r)(5)  of  the  Act,  as  amended  by 
section  6403  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  Pubhc  Law 
101-239.  States  must  provide  any 
service  listed  in  section  1905(a)  of  (he 
Act  that  is  needed  to  correct  or 


amehorate  defects  and  physical  and 
mental  conditions  discovered  by  EPSDT 
screening  services,  whether  or  not  die 
service  is  covered  under  the  State  plan. 

While  some  inpatient  psychiatric 
services  can  be  provided  in  the 
psychiatric  units  of  general  hospitals  as 
"inpatient  hospital  services"  under 
section  1905(a)(1)  of  the  Act,  the 
services  provided  imder  the 
psychiatricN21  benefit,  and  which  meet 
the  regulatory  requirements  in  subpart  D 
of  part  441,  must  also  be  available  for 
children  and  adolescents  who  are 
determined  to  need  these  services  as  a 
result  of  an  EPSDT  screen.  Because  of 
the  section  1905(r)(5)  requirement,  even 
States  that  do  not  elect  to  include  the 
optional  psychiatric\21  benefit  in  their 
State  plans  must  be  aware  of  its 
provisions  so  that  inpatient  psychiatric 
services  can  be  provided  to  EPSDT- 
eligible  individuals  who  are  determined 
to  require  them. 

Under  current  law,  Medicaid  payment 
for  psychiatric  services  can  be  available 
under  a  variety  of  services  and  settings 
listed  in  section  1905(a)  of  the  Act 
Optional  inpatient  psychiatric  ser\'ices 
are  available  for  individuals  age  65  or 
over  in  IMDs  which  are  inpatient 
hospitals  or  nursing  facilities  (section 
1905(a)(14)  of  the  Act).  Payment  is 
available  for  medically  necessary 
inpatient  psychiatric  services  provided 
to  Medicaid  recipients  of  all  ages  in 
general  hospitals,  since  such  hospitals 
are  typically  not  IMDs.  Outpatient 
psychiatric  services  can  he  covered  in 
the  outpatient  hospital  setting  or  under 
the  optional  clinic  or  rehabilitative 
services  benefits  (see  sections 
1905(a)(2)(A),  1905(a)(9)  and  1905(a){13) 
of  the  Act).  Finally,  the  physicians' 
service  benefit  under  section 
1905(a)(5)(A)  of  the  Act  can  include 
psychiatrists'  services. 

Under  section  1905(a)  of  the  Act, 
Medicaid  payment  is  available  for  case 
management  services,  as  defined  in 
section  1915(g)(2)  of  the  Act,  which  can 
be  used  to  coordinate  needed  mental 
health  services.  Case  management 
services  assist  individuals  in  gaining 
access  to  needed  medical,  social, 
educational,  and  other  services. 
Moreover,  under  section  1915(g)(1), 
such  case  management  services  may  be 
targeted  to  chronically  mentally  ill 
persons.  Although  coverage  of  case 
management  services  is  generally 
optional  for  States,  the  case 
management  services  under  section 
1905(a)(19)  must  be  provided  under  the 
EPSDT  authority  cited  above  if  the  need 
for  these  services  is  discovered  during 
an  EPSDT  screen  (see  section  1905 
(r)(5)). 


Section  4722  of  OBRA  '90  amended 
section  1905(a)  of  the  Act  to  provide 
that  no  service  shall  be  excluded  from 
the  definition  of  "medical  assistance" 
solely  because  it  is  provided  as  a 
treatment  service  for  alcoholism  or  drug 
dependency.  (Under  the  International 
Classification  of  Diseases,  which  HCFA 
relies  on  for  classification  purposes, 
alcoholism  and  chemical  dependency 
are  classified  as  mental  disorders.)  This 
provision  does  not  override  the  IMD 
exclusion,  nor  does  it  require  a  State  to 
include  chemical  dependency  treatment 
under  any  other  optional  benefit  unless 
it  chooses  to  do  so. 

Since  the  Medicaid  statute  was 
enacted  in  1965,  it  has  required  that  all 
State  agencies  involved  with  mental 
health  care  coordinate  their  activities. 
Specifically,  section  1902(a)(20)(A)  of 
the  Act  requires  that  the  State  Medicaid 
agency,  in  a  State  offering  the  optional 
IMD  benefit  under  section  1905(a)(14). 
have  agreements  or  other  arrangements 
with  other  State  authorities  concerned 
with  mental  diseases.  These  include 
arrangements  for  joint  planning  and 
development  of  alternate  methods  of 
care,  and  arrangements  providing 
assurance  of  immediate  readmittance  to 
institutions,  where  needed,  for 
individuals  under  alternate  plans  of 
care.  The  IMD  services  authorized  under 
section  1905(a)(14)  currently  are 
provided  by  45  States. 

Section  1902(a)(20)(B)  of  die  Act 
contains  additional  requirements 
regarding  IMD  benefits  for  individuals 
age  65  or  older.  Among  other 
provisions,  this  section  requires  that  the 
Medicaid  State  plan  provide  for  an 
individual  plan  for  each  patient  who 
may  be  in  need  of  institutional  care  to 
ensure  that  any  "institutional  care 
provided  to  him  is  in  his  best  interests, 
including,  to  that  end,  assurances  that 
there  will  be  initial  and  periodic  review 
of  his  medical  and  other  needs."  In 
addition,  the  State  plan  must  include 
assurances  that  each  patient  will  be 
given  appropriate  treatment  within  the 
institution,  and  that  each  patient  will 
have  a  periodic  assessment  of  the  nerd 
for  continued  treatment  in  the 
institution. 

Section  1902(a)(20)(C)  of  the  Act 
further  requires  States  that  offer  the  l.MD 
benefit  to  provide  for  development  of 
ahernate  plans  of  care,  making 
maximum  utilization  of  available 
resources,  for  recipients  age  65  or  older 
who  would  otherwise  need  institutional 
care,  including  appropriate  medical 
treatment  and  other  aid  or  assistance. 
This  section  also  requires  that  States 
develop  the  mediods  of  administration 
necessary  to  ensure  that  these 
responsibilities  of  the  State  agency  for 
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these  recipients  are  effectively  carried 
out. 

Section  1902(a)(21)  of  the  Act  requires 
that  these  States  show  that  they  are 
making  satisfactory  progress  toward 
developing  and  implementing  a 
comprehensive  mental  health  program, 
including  provision  for  utilization  of 
community  mental  health  centers  and 
other  alternatives  to  care  in  public 
IMDs.  (The  State's  comprehensive 
mental  health  services  plan,  which  a 
State  has  prepared  in  accordance  with 
section  1912  of  the  Public  Health 
Service  Act.  can  serve  as  a  basis  for  this 
process).  These  statutory  requirements 
were  designed  to  ensure  that  the  mental 
health  services  covered  by  Medicaid  are 
coordinated  with  all  related  services 
provided  by  other  State  authorities  and 
that  appropriate  alternatives  to 
institutional  care  are  available.  These 
requirements  are  implemented  in  our 
regulations  at  42  CFR  441.106.  which 
provides,  among  other  things,  that  if  a 
State  plan  includes  services  in  public 
institutions  for  mental  diseases,  the 
State  must  implement  a  comprehensive 
mental  health  program  which  covers  all 
ages.  In  this  way,  we  make  clear  that  a 
comprehensive  program  must  include 
services  for  individuals  under  age  21 
and  over  age  64  who  are  possible 
candidates  for  Medicaid  coverage  of 
inpatient  psychiatric  care  as  well  as 
services  for  individuals  age  22  through 
64  who  do  not  have  a  Medicaid  benefit 
for  inpatient  psychiatric  care. 

IV.  General  Goal  of  Proposed 
Regulatory  Revisions 

We  are  preparing  the  proposed 
regulations  under  the  authority 
provided  by  section  1905(h)  of  the  Act. 
as  amended  by  section  4755  of  OBRA 
'90.  to  specify  alternative  inpatient 
settings  in  which  inpatient  psychiatric 
services  may  be  covered  for  individuals 
under  age  21.  We  also  propose  to  update 
our  rules  for  the  psychiatric'21  benefit 
to  take  into  account  changes  that  have 
taken  place  in  the  provision  of 
psychiatric  services  since  the  existing 
regulations  were  published,  and  to  make 
implementation  of  the  psychiatric  21 
benefit  consistent  with  related  Medicaid 
benefits  and  other  statutory  provisions. 

In  the  process  of  developing  these 
proposed  regulations,  we  have 
consulted  with  several  other  Federal 
agencies,  including  the  Civilian  Health 
and  Medical  Programs  of  the  Uniformed 
Services  (CHAMPUS)  and  the  National 
-  Institutes  of  Mental  Health  (NIMH),  a 
number  of  States,  and  with  a  wide  array 
of  private  organizations  concerned  with 
the  provision  of  mental  health  services 
to  children  and  adolescents.  We  propose 
to  establish  a  policy  which  will  improve 


coordination  of  the  psychiatric\21 
benefit  with  other  services  generally 
being  provided  to  mentally  ill  children 
and  adolescents,  such  as  educational 
services,  child  welfare  services,  and 
juvenile  justice  services. 

Amid  widespread  concern  that  the 
services  provided  for  mentally  ill 
children  and  adolescents  and  their 
families  are  often  overlapping, 
duplicative,  and  sometimes  at  cross- 
purposes  because  they  have  not  been 
coordinated  with  each  other,  many 
States  have  begun  to  coordinate  the 
activities  of  the  State  and  local 
authorities  involved  with  caring  for 
mentally  ill  children  and  adolescents  to 
ensure  joint  planning  and  joint 
provision  of  services.  In  many  cases 
these  efforts  have  been  based  on  the 
NIMH's  Child  and  Adolescent  Service 
System  Program.  In  addition,  the  Robert 
Wood  Johnsi.n  Foundation  has  funded 
coordinated  "Mental  Health  Service 
Programs  for  Youth"  at  8  sites. 

It  is  especially  critical  that  the 
possible  need  for  inpatient  services  be 
considered  in  the  context  of  all  the 
•  services  involved  in  a  child's  or 
adolescent's  care  because  an 
unnecessary  admission  can  put  the 
individual  at  risk  of  a  lifetime  of  public 
dependency.  Inpatient  admission  also 
inevitably  results  in  trauma  and 
disruption  of  a  child's  normal  support 
systems.  Intensive  services  are 
increasingly  available  in  the  community 
to  help  resolve  crisis  situations.  When 
inpatient  admission  is  necessary,  it  is 
often  needed  because  early  intervention 
and  treatment  have  been  lacking.  For 
this  reason,  fewer  admissions  to  mental 
health  facilities  may  be  required  when 
a  comprehensive  care  system  has  been 
in  place  for  a  period  of  time. 

Coordinated  programs  are  oriented 
toward  the  needs  of  children  rather  than 
being  structured  according  to  the 
requirements  of  various  funding 
sources,  and  they  result  in  a  wider  array 
of  available  services.  Coordinated 
programs  can  lower  overall  costs 
because  duplicative  and  unnecessary 
services  can  be  eliminated,  and  optimal 
services  can  be  made  available.  If  the 
array  of  services  available  is 
uncoordinated,  the  patient  nms  the  risk 
of  an  unnecessary  admission  because 
the  alternative  services  that  may  have 
been  more  effective  are  not  as  readily 
available  and  the  admission,  therefore, 
occurs  by  default. 

Many  studies  have  indicated  that  the 
most  important  factors  in  maintaining 
the  beneficial  effects  of  mental  health 
treatment  for  children  and  adolescents 
are  the  availability  and  use  of  a  wide 
range  of  post-treatment  resources.  Such 
resources  include  appropriate 


educational  and  vocational  services  and 
supportive  services  for  the  family 
members  who  will  have  ongoing 
responsibility  for  caring  for  the 
children.  Many  of  these  services  are 
beyond  the  purview  of  the  Medicaid 
program,  but  they  are,  nonetheless,  vital 
to  the  mental  health  of  Medicaid 
recipients  and  have  direct  bearing  on 
future  mental  health  servicfi  needs. 
These  proposed  regulations  would 
support  State  coordination  and  planning 
efforts  in  this  area  (§441.106). 

Psychiatric  Treatment 

Many  professionals  contend  that 
psychiatric  treatment  should  be 
available  in  a  wide  array  of  settings, 
including  office  visits,  clinic  ser\  ices, 
home-based  treatment  programs,  day 
treatment  programs,  partial 
hospitalization  (day  hospital), 
therapeutic  foster  care  provided  by 
trained  "parents,"  residential  Iredtment 
facility  services,  and  acute  psychiatric 
hospital  care. 

Mental  health  professionals  generally 
agree  that  it  is  best  for  the  individual  for 
services  to  be  provided  in  the  least 
restrictive  setting  possible.  In  addition, 
it  is  usually  cost  effective  to  do  so. 
"Least  restrictive  setting"  generally 
means  that  needed  care  should  be 
provided  on  an  outpatient  basis  in  the 
community  where  the  individual  lives, 
as  opposed  to  in  an  inpatient  setting. 
This  principle  has  been  codified  in  Part 
B  of  the  Education  of  the  Handicapped 
Act,  Public  Law  94-142  (20  U.S.C.  1400 
et  seq.). 

The  Medicaid  program  has  frequently 
been  criticized  for  favoring  institutional 
care  over  community-based  care 
because  the  reimbursement  rates  are 
often  viewed  as  being  more  adequate  for 
inpatient  care,  and  because  eligibility 
may  be  more  readily  available  for 
institutionalized'individuals.  As  a 
result,  institutional  care  may  have  been 
provided  when  it  was  not  medically 
necessary',  with  possible  detrimental 
effects  on  the  patient,  because 
alternative  community  care  was  not 
available.  Various  studies  have 
estimated  that  from  39  to  95  percent  of 
the  psychiatric  inpatient  care  provided 
is  medically  unnecessary.  In  fact,  a  wide 
array  of  outpatient  mental  health 
services  can  be  funded  under  Medicaid, 
but  for  a  variety  of  reasons  these  options 
have  not  been  fully  utilized  by  many 
States  and  outpatient  providers. 

In  recent  years,  however,  many  States 
have  become  concerned  about  dramatic 
increases  in  Medicaid  expenditures  for 
inpatient  psychiatric  care  and  have 
sought  to  assure  that  alternative  care  is 
available  in  the  community.  Many 
States  have  moved  to  increase  funding 


for  community  services  and  instituted 
effective  screening  procedures  for 
injiatient  admissions.  We  are  proposing 
revisions  in  §441.152.  concerning 
certification  of  the  need  for  inpatient 
care,  that  we  believe  will  serve  to 
support  these  efforts.  These  proposals 
are  discussed  in  section  V  of  this 
preamble. 

Inpatient  Settings 

As  discussed  in  Section  II  Statutory 
and  Regulatory  History  of  this  preamble, 
existing  regulations  allow  the  provision 
of  psychiatric  inpatient  care  for 
individuals  under  age  21  in  any 
psychiatric  facility  that  is  accredited  by 
the  Joint  Commission  and  meets  the 
other  requirements  in  subpart  D  of  42 
CFR  part  441.  The  Joint  Commission 
accredits  a  wide  variety  of  health  care 
organizations  which  may  provide 
inpatient  or  outpatient  services. 
Inpatient  psychiatric  services  are 
currently  being  provided  for  individuals 
under  age  21  in  psychiatric  hospitals  in 
all  but  7  States.  Psychiatric  hospitals 
must,  under  section  1905(h)(1)(A),  meet 
the  Medicare  definition  of  "psychiatric 
hospital"  contained  in  section  1861(f)  of 
the  Act.  The  regulatory  requirements 
relating  to  psychiatric  hospitals  are 
specified  in  §482.60,  Special  provisions 
applying  to  psychiatric  hospitals. 

In  addition,  14  States  provide 
inpatient  psychiatric  services  for 
individuals  under  age  21  in  psychiatric 
units  in  general  hospitals.  Three  States 
cover  the  psychiatric^^l  benefit  in 
nursing  facilities,  and  19  States  cover 
this  benefit  in  facilities  called 
"residential  treatment  facilities." 

Although  nursing  facilities  (NFs)  are  a 
recognized  category  of  inpatient 
provider,  we  decided  against 
designating  NFs  as  an  alternative  setting 
for  the  psychiatric\21  benefit  because 
NFs  are  primarily  designed  to  provide- 
geriatric  nursing  care  and  would  not 
generally  be  appropriate  for  children 
and  adolescents. 

In  view  of  the  fact  that  a  number  of 
States  no  longer  use  psychiatric 
hospitals  to  provide  services  to 
individuals  under  age  21  and  a 
significant  number  of  States  now 
provide  this  inpatient  benefit  in 
psychiatric  units  of  general  hospitals, 
we  propose  to  specify  in  the  proposed 
regulations  that  States  may  use 
psychiatric  imits  of  general  hospitals  to 
provide  acute  psychiatric  inpatient  care 
under  the  psychiatric\21  benefit  either 
instead  of,  or  in  addition  to,  psychiatric 
hospitals. 

We  propose  to  revise  existing 
regulations  to  establish  a  definition  of 
the  term  "psychiatric  residential 
treatment  facility"  (PRTF)  and 


conditions  of  participation  for  this  type 
of  facility.  A  PRTF  is  a  community- 
based  facility  that  provides  a  less 
medically  intensive  program  of 
treatment  than  a  psychiatric  hospital  or 
a  psychiatric  unit  of  a  general  hospital. 

The  proposed  PRTF  standards  are 
based  on  existing  standards  for  these 
facilities  developed  by  CHAMPUS,  the 
Joint  Commission,  and  a  number  of 
States  and  other  organizations.  We  have 
tried  to  structure  the  PRTF  conditions  of 
participation  to  ensure  practical 
outcome-oriented  benefit  to  patients, 
rather  than  establishing  "paper" 
compliance  with  procedures  and 
policies. 

We  also  would  revise  §441.152. 
which  specifies  the  requirements  for 
certification  of  the  need  for  admission  to 
all  psychiatric\21  providers.  These 
provisions  are  discussed  in  detail  in 
section  V  of  this  preamble. 

Any  State  that  chooses  to  offer  the 
psychiatric\21  benefit  would  be 
required,  at  a  minimum,  to  provide 
acute  psychiatric  care  in  a  psychiatric 
hospital  or  a  psychiatric  unit  of  a 
general  hospital.  States  would  have  the 
further  option  of  also  providing 
inpatient  psychiatric  services  in  the 
freestanding  PRTF  setting.  If  a  State 
does  not  choose  to  include  PRTF 
services  as  part  of  the  psychiatric\21 
benefit,  it  would  not  be  required  to 
certify  fi-eestanding  PRTFs  if  it 
determines  that  medically  necessary 
residential  treatment  services  for  EPSDT 
patients  can  be  provided  in  a  certified 
distinct  part  PRTF  located  in  a  general 
hospital  or  psychiatric  hospital  setting. 

PRTFs  would  provide  a  type  of  care 
that  is  distinctly  different  from  the  care 
provided  by  acute  care  facilities  and 
therefore  a  PRTF  that  is  affiliated  with 
a  participating  psychiatric  hospital  or 
general  hospital  would  need  to  obtain 
separate  PRTF  certification  in  addition 
to  its  hospital  certification.  The 
setting(s)  that  a  State  chooses  to  use  for 
the  psychiatric\21  benefit  would  be 
indicated  in  its  State  plan. 

PRTFs  would  be  certified  in  the  same 
manner  as  other  inpatient  providers  of 
Medicaid  services.  States  may  contract 
for  specialized  personnel  to  perform 
surveys  if  they  wish  to. 

Currently  operating  residential 
treatment  facilities  include  a  wide  range 
of  providers,  from  facilities  that  provide 
care  similar  to  that  provided  in 
psychiatric  hospitals  to  facilities  that  are 
more  similar  to  group  homes.  In 
addition,  many  residential  treatment 
facilities  are  part  of  multi-service  mental 
health  organizations  which  also  provide 
a  range  of  outpatient  services.  A  number 
of  States  have  developed  or  are  in  tho 


process  of  developing  Ucensure 
requirements  for  these  facilities. 

Treatment  in  residential  treatment 
facilities  generally  costs  less  per  day 
than  treatment  in  a  psychiatric  hospital, 
but  because  the  length  of  stay  in 
residential  facilities  is  generally  longer, 
treatment  in  a  residential  facility  is  not 
always  less  expensive  for  the  total 
inpatient  stay.  Rates  for  residential 
treatment  facility  services  now  range 
from  approximately  $140  to  S420  per 
day.  including  professional  fees. 

Some  States  have  developed  managed 
care  systems  for  mental  health  serxice?' 
and,  in  some  cases.  States  have 
combined  Medicaid  funding  for  these 
mental  health  benefits  with  funding  for 
related  services  administered  bv  other 
agencies  in  the  State.  These 
arrangements  tend  to  ensure  that 
treatment  programs  are  developed  in 
response  to  the  individual's  sen  ice 
needs  rather  than  being  structured 
according  to  the  funding  criteria  of 
various  programs;  we  support  these 
coordinated  efforts.  Under  these 
programs,  Medicaid  is  only  billed  for 
Medicaid  covered  services  provided  to 
Medicaid  eligible  individuals 

In  the  course  of  developing  these 
proposed  regulations,  several  parties 
suggested  that  intensive  outpatient 
services  be  included  as  a  subcategorv  of 
services  under  the  psychiatric\21  benefit 
in  order  to  emphasize  that  outpatient 
services  can  often  be  substituted  for 
inpatient  care,  with  less  traumatic 
impact  on  the  patient.  Although  we 
support  the  goal  of  substituting 
outpatient  services  for  inpatient  spr\)ces 
whenever  possible,  the  statutory 
language  of  section  1905(h)  of  the  .^(i 
authorizing  this  inpatient  benefit  does 
not  provide  latitude  for  including 
outpatient  services;  this  benefit  must  be 
provided  in  "a  psychiatric  hospital 
•   *   •  or  in  another  inpatient  setting." 
We  believe,  however,  diat  the  system  we 
have  proposed  for  assessing  the  total 
needs  of  each  child  or  adolescent  will 
support  the  goal  of  assuring  that 
outpatient  services  are  used  whenever 
this  is  a  feasible  alternative. 

It  was  also  suggested  that  we  consider 
allowing  children  and  adolesr  nts  vvhi) 
do  not  require  inpatient  treatment  of 
their  mental  conditions  to  enter 
residential  facihties  if  they  require 
residential  placement  to  remove  them 
from  a  problematic  family  setting.  In 
this  situation,  it  was  suggested  that 
Medicaid  would  fund  the  treatment 
services,  and  payment  for  the  cost  of 
room  and  board  would  come  from  other 
sources.  While  we  recognize  that  this 
type  of  arrangement  may  be  necessary  in 
some  circumstances,  and  we 
acknowledge  that  rehabilitative  services 
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can  be  provided  in  a  wide  variety  of 
settings,  we  note  that  care  provided 
under  such  an  arrangement  would  not 
be  provided  in  the  context  of  the 
psychiatric\21  benefit,  which  is 
restricted  by  statute  to  individuals  who 
require  inpatient  care  for  treatment  of 
their  mental  condition  (section 
1905(h)(1)(B)).  Accordingly,  we  have 
not  incorporated  this  suggestion  into  the 
proposed  regulations. 

V.  Provisions  of  the  Proposed 
Regulations 

A.  Inpatient  Mental  Health  Provisions 

We  would  establish  a  new  §  441.45, 
Mental  health  assessment  and  service 
plan,  which  implements  section 
1902(a)(26)  of  the  Act.  This  section 
requires  individual  plans  of  care  for 
psychiatric  inpatients  and  periodic 
medical  review  in  each  psychiatric 
institution.  The  State  would  be  required 
to  ensure  that  a  comprehensive 
assessment  is  made  (§  441.45(a))  and 
that  an  individual  comprehensive 
services  plan  (§  441.45(b))  is  developed 
for  each  individual  who  has  been 
determined  to  be  at  risk  of  requiring 
inpatient  mental  health  treatment.  We 
propose  to  extend  this  requirement  to 
include  not  only  eligible  individuals 
currently  receiving  inpatient  mental 
hospital  services,  but  also  certain 
eligible  individuals  who  the  State 
reasonably  believes  may  imminently 
need  such  services,  because  we  believe 
that  such  a  requirement  is  a  necessary 
safeguard  to  ensure  proper  utilization  of 
inpatient  services.  We  also  believe  that 
such  a  requirement  will  help  to  ensure 
continuity  of  care  and  appropriate 
service  utilization  for  patients  who  have 
had  intermittent  inpatient  mental 
hospital  services.  Furthermore,  such  a 
requirement  is  consistent  with 
requirements  for  comprehensive 
assessments  of  medical  status  and  needs 
under  the  early  and  periodic  screening, 
diagnosis  and  treatment  benefit 
available  to  individuals  under  the  age  of 
21. 

A  State  must  consider  at  risk  of 
requiring  inpatient  mental  health 
services  at  least  those  eligible 
individuals  who  are  in  the  following 
categories:  those  who  are  applicants  for 
inpatient  mental  health  faciHties,  those 
determined  to  need  inpatient  mental 
health  services  oft  an  EPSDT  screen  or 
preadmission  screening  and  annual 
resident  review  (PASARR),  and  those 
discharged  from  an  inpatient  mental 
health  facility,  during  the  year  following 
discharge.  A  State  may  include  other 
groups  of  eligible  individuals  who  it 
believes  are  at  risk  of  needing  inpatient 
treatment  in  the  near  future.  For  eligible 


individuals  who  have  been  identified 
based  on  an  EPSDT  screen  or  a 
PASARR,  a  State  may  adopt  as  its 
assessment  or  comprehensive  service 
plan  the  results  of  these  other  reviews 
if^those  reviews  are  sufficient  to  meet 
the  requirements  specified  in  §  441.45. 

Comprehensive  mental  health 
planning  for  a  child  or  adolescent 
would  typically  involve  representatives 
from  the  State  mental  health 
department,  the  child  welfare  authority, 
the  educational/vocational  services 
agency,  the  public  health  department . 
and  in  some  cases  the  alcohol/drug 
treatment  agency,  and/or  the  juvenile 
justice  system.  The  Medicaid  agency 
would  participate  with  these  agencies  in 
determining  the  proportionate  share  of 
funding  responsibility  for  the  services 
needed  under  the  plan.  The  child  or 
adolescent  and  the  parents  or  guardians 
would  also  be  involved  in  developing 
the  services  plan,  and  parents  or 
guardians  must  also  be  involved  in  any 
treatment  provided  in  order  to  ensure 
maximum  long  term  benefit  from  the 
treatment. 

We  would  revise  §441.106, 
Comprehensive  mental  health  program, 
which  implements  the  statutory 
requirement  for  a  comprehensive  mental 
health  program,  to  reflect  the  statutory 
provisions  more  explicitly.  The  revision 
of  this  section,  consistent  with  sections 
1902  (a)(20)  and  {a)(21)  of  the  Act. 
would  require  that  each  State's 
comprehensive  mental  health  program 
involve  all  agencies  in  the  State  that 
serve  mentally  ill  individuals. 

Medicaid's  statutory  authority  for 
requiring  a  comprehensive  mental 
health  program  applies  to  all  States 
offering  services  for  individuals  age  65 
and  over  in  institutions  for  mental 
diseases  (currently  46  States)  and  our 
regulations  at  §  441.106  have  long 
required  that  the  comprehensive 
program  cover  all  ages.  Section  1912  of 
the  Public  Health  Service  Act  includes 
a  similar  mental  health  planning 
provision  and  we  would  specify  that 
any  program  developed  as  a  result  of 
that  requirement  would  meet  the 
Medicaid  requirement. 

An  annual  progress  report  on  the 
State's  comprehensive  mental  health 
program  is  required  under  existing 
§  441.106(c).  We  would  move  this 
requirement  to  §  441.106(b).  and  modify 
it  to  specify  that  a  comprehensive 
mental  health  services  plan  developed 
under  section  1912  of  the  Public  Health 
Service  Act  would  satisfy  the  Medicaid 
reporting  requirement.  If  a  separate 
report  is  prepeued,  the  interagency 
group  involved  in  mental  health 
planning  would  participate  in  the  report 
preparation.  The  revision  would  also 


specify  that  the  report  must  be 
submitted  to  the  HCFA  Regional 
Administrator  within  3  months  after  the 
end  of  the  fiscal  year. 

In  §  441.151,  General  requirements,  a 
new  paragraph  (c)  would  be  added  to 
require  that  services  provided  to  an 
individual  under  the  psychiatric\21 
benefit  must  be  compatible  with  the 
individual's  comprehensive  services 
plan  developed  as  specified  in 
§  441.45(b)  (discussed  above). 

We  also  would  delete  the  existing 
regulatory  requirement  for  Joint 
Commission  accreditation  in 
§  441.151(b).  As  discussed  in  section  II 
of  this  preamble,  this  requirement  was 
removed  from  the  law  in  1984  and  the 
Joint  Commission  has  indicated  that  it 
does  not  wish  to  have  its  accreditation 
mandated  in  HCFA  regulations  since 
accreditation  is  voluntary. 

We  would  require  that  psychiatric 
facilities  meet  either  the  psychiatric 
hospital  requirements  specified  in 
existing  §482.60  and  proposed 
§  483.202.  or  operate  as  an  inpatient 
psychiatric  unit  in  a  general  hospital 
that  meets  the  requirements  of  existing 
subparts  B  and  C  of  part  482  and 
proposed  §  483.202,  or  meet  the 
psychiatric  residential  treatment  facility 
conditions  of  participation  that  we  are 
proposing  in  §§  483.210  through 
483.224  of  the  new  subpart  F  of  part 
483.  To  summarize,  all  providers  of  the 
psychiatric\21  benefit  would  be  required 
to  meet  the  condition  of  participation  in 
§483.202  relating  to  active  treatment 
and  the  inpatient  plan  of  treatment,  in 
addition  to  meeting  the  other  regulatory 
requirements  applicable  to  the 
particular  setting. 

In  addition  to  meeting  the  PRTF 
requirements  specified  in  these 
proposed  regulations,  as  determined  by 
the  survey  process,  a  State  could  also 
require  Joint  Commission  accreditation 
or  accreditation  by  any  other  accrediting 
organization  determined  appropriate  by 
the  State  if  it  wishes  to.  The  regulations 
at  42  CFR  431.51(c)(2)  allow  States  to 
establish  reasonable  standards  relating 
to  qualifications  of  providers.  We 
emphasize  that  accreditation  by  an 
organization  would  not.  however,  be 
considered  a  substitute  for  meeting  the 
regulatory  requirements  in  the  proposed 
new  subpart  F  of  part  483.  Reliance  on 
varied  and  changing  accreditation 
requirements  in  the  past  has  led  to 
widespread  confusion  about  the 
requirements  providers  must  meet  as 
Medicaid  participants. 

We  propose  to  modify  the 
certification  requirements  in  §441.152. 
Certification  of  need  for  services,  by 
adding  a  requirement  that  the  team  or 
organization  responsible  for  certifying 
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the  need  for  care  must  complete  a 
comprehensive  assessment  as  specified 
in  §  441.45(a)  prior  to  determining 
whether  inpatient  care  is  necessary. 

In  addition,  we  would  require  that  the 
certification  include  the  documented 
clinical  evidence  that  serves  as  the  basis 
for  the  certification.  We  wish  to  make  it 
clear  that  certification  of  the  need  for 
inpatient  care  is  not  to  be  made  unless 
inpatient  care  is  medically  necessary  for 
treatment  of  the  child  or  adolescent,  as 
required  by  the  statute.  Section 
1905(h)(1)(B)  of  the  Act  requires  that 
"physicians  and  other  personnel 
qualified  to  make  determinations  with 
respect  to  mental  health  conditions  and 
the  treatment  thereof  certify  the  need 
for  care  which  they  have  determined  to 
be  "necessary  on  an  inpatient  basis  and 
can  reasonably  be  expected  to  improve 
the  condition,  by  reason  of  which  such 
services  are  necessary,  to  the  extent  that 
eventually  such  inpatient  services  will 
no  longer  be  necessary." 

For  this  reason,  we  propose  to  delete 
the  requirement  in  existing 
§  441.152(a)(1)  that  the  certification 
include  a  statement  that  the  ambulatory 
care  resources  available  in  the 
community  do  not  meet  the  treatment 
needs  of  the  recipient.  This  "availability 
of  ambulatory  care"  requirement  was 
designed  to  supplement  the  certification 
of  the  medical  necessity  for  inpatient 
care.  However,  we  are  concerned  that 
this  requirement  may  have  been 
misinterpreted  as  forming  a  basis  for 
certifying  that  inpatient  care  was 
needed  when,  in  fact,  it  was  not 
clinically  required.  Inpatient  care  may 
have  been  incorrectly  certified  to  be 
necessary  only  because  the  community 
services  that  would  have  been  sufficient 
and  preferable  for  that  individual  were 
not  available  in  his  or  her  community. 
Given  the  above  circumstances,  the 
current  reference  to  ambulatory  services 
may  have  contributed  to  the 
inappropriately  high  incidence  of 
unnecessary  inpatient  care.  HCFA 
believes  that  if  the  need  for  inpatient 
care  is  certified  on  the  basis  that 
ambulatory  care  is  unavailable,  this 
action  would  undermine  an  important 
impetus  to  developing  needed 
community  services. 

The  proposed  certification  statement 
would  have  to  indicate  which  category' 
of  inpatient  services  are  needed,  i.e.. 
acute  psychiatric  services  or  PRTF 
services. 

The  State  Medicaid  agency  needs  to 
ensure  that  the  teams  that  develop  the 
individual  comprehensive  services 
plans  and  assess  the  need  for  inpatient 
care  are  prepared  to  confer  informally 
on  a  timely  basis  so  that  decisions 
cronceming  possible  inpatient 


admissions  can  be  made  in  times  of 
crisis.  Special  procedures  would  be 
established  for  emergency  admissions 
under  the  psychiatric\21  benefit  to 
psychiatric  hospitals  or  inpatient  units 
of  general  hospitals,  as  specified  in 
§  441.152(c).  Continued  coordination 
and  case  management  are  vital  in 
assuring  that  needed  educational/ 
vocational  ser\'ices  are  available  in  the 
community  since  these  ser\'ices  are 
often  critical  in  forestalling  the  need  for 
repeated  inpatient  mental  health 
treatment. 

If  a  Medicaid  eligible  patient  requires 
an  emergency  admission  to  a  psychiatric 
hospital  or  psychiatric  inpatient  unit  of 
a  general  hospital,  we  would  require 
that  hospital  staff  assess  the  patient's 
condition  and  certify  the  need  for 
inpatient  care  and  then  initiate 
appropriate  treatment  as  soon  as 
possible  following  admission.  If  an 
individual  does  not  apply  for  Medicaid 
until  after  admission,  the  assessment 
and  certification  of  the  need  for 
inpatient  care  would  be  made  by 
hospital  or  facifity  staff  within  7  days 
following  the  application  for  Medicaid. 

The  formal  inpatient  plan  of  treatment 
developed  in  accordance  with  proposed 
§  483.202(b)  would  have  to  be 
implemented  within  7  days  following 
admission  or  application  for  Medicaid  if 
the  individual  remains  in  the  hospital 
that  long.  The  inpatient  plan  would 
need  to  be  compatible  with  the 
individual's  comprehensive  services 
plan  developed  as  specified  in 
§  441.45(b). 

No  emergency  admissions  would  be 
allowed  for  psychiatric  residential 
treatment  faciUties  (PRTFs).  PRTFs 
provide  less  medically  intensive  and 
less  extensive  services  than  psychiatric 
hospitals  or  psychiatric  units  of  general 
hospitals  and  ate  not  generally 
equipped  or  staffed  to  deal  with  acute 
situations;  if  an  acute  situation  arises 
during  a  PRTF  stay,  the  patient  would 
generally  need  to  be  transferred  to  an 
acute  care  facility. 

We  would  revise  §441.153,  Team 
certifying  need  for  services,  concerning 
the  team  that  makes  the  certification 
that  inpatient  care  is  necessary,  by 
deleting  the  requirement  that  different 
types  of  teams  make  the  certification 
depending  on  when  the  individual 
becomes  ehgible  for  Medicaid.  We 
instead  propose  that,  whenever 
possible,  the  certification  would  be 
made  by  a  team  composed  of 
representatives  of  the  agencies 
providing  services  to  the  individual  in 
order  to  ensure  that  these  services  are 
coordinated  and  that  all  possible 
alternatives  to  inpatient  care  are 
considered. 


The  stress  placed  on  interdisciplinary' 
plaiming  in  this  regulation  is  based  on 
the  premise  that  inpatient  psychiatric 
services  should  be  used  only'when 
medically  necessary,  and  that  those  who 
are  responsible  for  provision  of  all 
services  to  mentally  ill  individuals  will 
arrange  services  in  the  individual's  best 
interest,  and  arrange  for  ser\'ices  in  the 
community  whenever  possible.  When 
inpatient  psychiatric  care  is  provided .     [ 
the  stay  should  be  as  brief  as  possible,      i 
and  focused  on  improving  the  i 

individual's  condition  as  quickly  as         j 
possible  to  the  point  that  he  or  she  can 
be  maintained  with  communitv-based 
services.  Although  it  may  be  difficult  to 
arrange  for  the  necessary  interagency 
coordination  in  States  that  have  not         - 
already  developed  a  coordinated  ! 

approach,  it  is  counterproductive  to 
provide  services  in  a  fragmented 
manner  that  does  not  recognize  the  total 
service  needs  of  the  child  or  adolescent. 
Even  when  a  State  is  not  able  to  utilize 
interagency  teams  for  certification  of  the 
need  for  inpatient  care  upon  the 
effective  date  of  this  regulation,  we 
expect  that  all  States  will  move  toward 
improving  coordination  of  interrelated 
services. 

If  inpatient  psychiatric  care  is  i 

determined  to  be  necessary,  an  i 

interdisciplinary  approach  would  also     ' 
ensure  that  all  service  providers  are        j 
aware  of  the  need  to  arrange  for  or  to      j 
accommodate  service  delivery  in  the      i 
new  setting.  The  school  system,  for         i 
example,  will  need  to  arrange  for  or         ■ 
coordinate  the  provision  of  educational 
services  in  the  inpatient  setting.  We 
would  not  require  that  team  members      ' 
meet  in  person  to  discuss  cases  if  they 
find  it  more  convenient  to  communicate 
via  a  teleconference  or  other  means. 

We  would  retain  the  regulatory 
requirement  for  physician  participation 
in  the  certification  process 
(§  441.153(c)(1)),  consistent  with  section 
1905(h)  of  the  Act.  which  requires  that 
the  team  certif>'ing  the  need  for  care 
include  a  physician.  The  physician  mav 
be  a  representative  of  one  of  the  service 
agencies. 

The  team  members  must  generally  be 
independent,  i.e..  they  may  not  be 
employees  of  the  inpatient  facility  being 
considered  for  admission  of  the 
individual.  If  the  inpatient  facility  is  a     i 
public  facihty.  an  individual  who  is 
employed  by  the  governmental 
component  responsible  for 
administration  of  the  inpatient  facility 
would  not  be  considered  independent. 
If  inpatient  care  is  required  on  an 
emergency  basis,  however,  or  the 
individual  applied  for  Medicaid  after 
admission,  certification  may  be  made  by 
employees  of  the  inpatient  facility 
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In  some  States,  it  may  not  currently  be 
feasible  to  use  service  agency 
representatives  to  form  the  review  team. 
HCFA  plans  to  provide  guidance  on  this 
issue  in  the  State  Medicaid  Manual.  In 
such  circiunstances,  the  State  would 
need  to  arrange  for  another  type  of 
review  group.  The  State  could  establish 
its  own  review  teams  or  contract  with 
an  independent  review  organization  to 
determine  whether  admissions  are 
necessary.  An  organization's  team 
would  need  to  meet  any  State 
registration  requirements  and  would 
have  to  have  physician  participation  in 
the  determination  of  the  necessity  of 
inpatient  psychiatric  services,  as 
required  by  statute.  These  teams  or 
organizations  would  also  be  required  to 
be  aware  of  and  consider  the  total 
service  needs  of  each  individual 
(§441.153). 

The  rules  in  §§441.154  and  441.155 
concerning  "active  treatment"  and 
"plan  of  care"  would  be  revised  and 
incorporated  into  the  rules  concerning 
conditions  of  participation  at  §483.202. 
We  believe  that  it  is  important  to 
incorporate  these  critical  requirements 
into  a  condition  of  participation  so  that 
they  will  be  subject  to  survey 
procedures.  These  requirements  are  . 
discussed  in  a  later  section  of  this 
preamble. 

Section  441.156,  Team  developing 
individual  plan  of  care,  would  be 
deleted.  The  process  for  developing  the 
inpatient  plan  of  treatment  would  be 
specified  in  §  483.202(b),  Active 
treatment  program. 

A  new  §441.158,  Care  settings,  would 
be  added  to  describe  the  settings  to  be 
used  for  providing  this  inpatient  benefit. 
One  setting  is  a  psychiatric  hospital,  the 
setting  that  has  been  authorized  under 
the  statute  since  the  psychiatric\21 
benefit  was  first  established.  We  would 
specify  psychiatric  units  in  general 
hospitals  as  a  second  setting  that  States 
can  use  to  provide  acute  care.  Acute 
psychiatric  care  could  be  provided  in 
either  of  these  settings  when  the  need 
for  such  care  is  certified  as  specified  in 
§  441.152.  These  settings  would  be  used 
when  an  individual  has  an  episode  for 
which  acute  care  is  required,  and  when 
it  is  determined  that  this  most 
restrictive  type  of  care  is  necessary  to 
stabilize  the  patient's  acute  condition. 

A  third  possible  setting  for  the 
psychiatric\21  benefit  would  be  a  FRTF. 
The  PRTF  would  be  a  new  category  of 
institutional  provider  under  the 
Medicaid  program  and  would  be  limited 
to  the  provision  of  the  psychiatric^21 
benefit  under  section  1905(a)(16)  of  the 
Act.  PRTFs  would  provide  care  when  an 
individual  does  not  require  acute  care, 
but  does  require  supervision  and  active 


treatment  on  a  24-hour  inpatient  basis  to 
attain  a  level  of  functioning  that  allows 
subsequent  treatment  in  a  less 
restrictive  setting. 

The  PRTF  setting  is  being  specified  as 
a  new  category  of  Medicaid  provider  in 
order  to  establish  an  alternative 
inpatient  setting  which  provides  care 
more  similar  to  community-based  care 
than  the  care  provided  in  psychiatric 
hospitals  or  general  hospitals.  To  ensure 
that  PRTFs  are  community-oriented,  we 
propose  to  require  that  these  facilities 
coordinate  their  educational  activities 
with  school  curricula  in  their 
communities  (§  483.212(a)(3)).  In 
developing  this  proposed  rule  we 
considered  the  possibiUty  of  limiting 
the  size  of  facilities  to  30  or  fewer  beds 
in  order  to  enable  the  facilities  to  be 
more  appropriate  in  a  community 
setting,  but  we  are  not  including  a 
proposed  limit  in  the  proposed  rule.  We 
nevertheless  welcome  comments  and 
suggestions  on  this  subject. 

The  certification  of  need  process  for 
PRTF  care  is  described  in  §441.152  (a) 
and  (b).  We  are  proposing  to  establish 
the  requirements  for  PRTFs  in 
§§483.210  through  483.224  of  the 
regulations  in  subpart  F  of  part  483. 

The  PRTF  would  be  an  additional 
optional  setting  for  States  that  choose  to 
provide  this  inpatient  benefit.  States 
that  do  not  include  PRTFs  as  providers 
under  the  psychiatric^21  benefit  would 
still  have  to  provide  this  type  of  care 
when  determined  to  be  necessary  by  an 
EPSDT  screen.  If  such  a  State  does  not 
have  fi-eestanding  PRTFs,  a  section  of  a 
general  hospital  or.psychiatric  hospital 
that  has  been  certified  as  a  PRTF  can 
provide  these  residential  services. 

Any  State  that  elects  to  provide  the 
psychiatric\21  benefit  would  be 
required,  at  a  minimum,  to  provide 
these  services  in  a  psychiatric  hospital 
or  in  a  psychiatric  unit  in  a  general 
hospital  and  to  have  PRTF  services 
available  at  least  when  required  under 
EPSDT. 

The  maintenance  of  effort  provision 
in  section  1905(h)(2)  of  the  Act  is 
implemented  in  §  441.180  of  the 
regulations.  The  Medicaid  statute 
provides  that  a  State's  maintenance  of 
effort  computation,  which  would 
demonstrate  that  the  State  continues  to 
provide  the  same  level  of  funding  for 
these  services  that  it  did  before  it  began 
to  receive  FFP,  is  to  be  based  on  data 
from  1971,  the  year  before  this  provision 
was  enacted.  We  recognize  that  the 
statute  is  obsolete  in  this  regard  and  we 
have  requested  a  technical  amendment 
to  update  this  provision,  but  the  current 
regulatory  maintenance  of  effort 
requirement  must  remain  in  effect  until 
a  statutory  amendment  is  enacted.  It  is 


not  necessary,  however,  for  States  that 
currently  offer  the  psychiatric\21  benefit 
to  again  demonstrate  maintenance  of 
effort  if  they  wish  to  modify  the  State 
plan  option  to  include  PRTFs  and/or 
hospital  psychiatric  units  as  providers 
of  the  psychiatric\21  benefit. 

We  would  add  a  new  §441.160. 
Payment,  that  would  specify  the 
condition  of  payment  for  the 
psychiatric\21  benefit.  For  payment 
purposes,  we  propose  to  add  PRTF 
services  to  the  long-term  care  facility 
services  definition  in  §  447.251(c).  In 
addition,  we  propose  to  apply  the 
payment  principles  specified  in 
§  447.250  (a)  through  (c)  to  all  providers 
of  the  psychiatric\21  benefit. 

B.  Requirements  for  ParticipoUon  for 

Facilities 

We  propose  to  establish  standards  in 
subpart  F  of  part  483  for  all  facilities 
and  units  that  wish  to  participate  in 
Medicaid  as  providers  of  the 
psychiatric\21  benefit. 

The  proposed  requirements  relating  to 
active  treatment  and  the  inpatient  plan 
of  treatment  would  apply  to  psychiatric 
hospitals  and  psychiatric  units  in 
general  hospitals  that  provide  the 
psychiatric\21  benefit,  as  well  as  lo 
PRTFs.  In  §483.202,  Active  treatment 
program,  we  propose  to  require  that  the 
facility  provide  treatment  designed  to 
enable  the  individual  to  achieve 
sufficient  stability  to  progress  lo 
outpatient  care,  and  to  attain  the 
objectives  specified  in  the  inpatient 
plan  of  treatment  that  would  be  required 
in  §  483.202(b). 

Section  483.202(b).  Inpatient  plan  of 
treatment,  would  require  that  an 
interdisciplinary  team,  which  includes  a 
facility  staff  physician  and  at  least  one 
other  professional  staff  person,  develop 
the  inpatient  plan  of  treatment  which 
specifies  the  interventions  to  be 
provided  for  the  individual.  We  would 
require  that  the  inpatient  treatment  plan 
include  specific  measurable  treatment 
objectives  and  timeframes  for  meeting 
these  objectives.  In  addition,  we  would 
require  that  inpatient  mental  health 
services  be  coordinated  with  any  other 
services  being  provided  under  the 
individual's  comprehensive  services 
plan. 

The  interval  for  review  of  inpatient 
care  by  the  review  team  in  acute  care 
psychiatric^21  providers  would  be  sel  at 
7  days  after  admission  and  every  7  days 
thereafter.  In  a  PRTF,  reviews  would  be 
required  every  7  days  in  the  initial 
month  of  stay;  after  the  first  month, 
reviews  would  be  required  at  monthly 
intervals.  We  do  not  believe  that  longer 
periods  should  elapse  before  the 
treatment  modalities  being  used  are 
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assessed  for  their  effectiveness.  Any 
necessary  changes  should  be  made  as 
soon  as  possible  in  order  to  make 
certain  that  discharge  occurs  at  the 
earliest  possible  time. 

C,  PRTF  Conditions  of  Participation 
1 1  In  developing  the  proposed 
naquirements  for  PRTFs,  we  have  tried 
to  allow  flexibility  for  providers 
u-henever  possible,  and  to  avoid 
requiring  specific  documentation  of 
administrative  procedures.  We 
recognize  that  policies  and  procedures 
relating  to  such  matters  as  persoimel 
and  admissions  are  generally  necessary 
hut  we  believe  that  facilities  that  can 
meet  the  requirements  specified  in  this 
proposed  rule  can  develop  these 
administrative  procedures  without 
additional  Federal  requirements.  We 
have  made  an  effort  to  minimize  the 
i.-iposition  of  any  paperwork  burdens. 

FaciUties  meeting  all  the  requirements 
in  subpart  F  of  part  483  would  be 
qualified  as  PRTFs  to  provide  the 
psychiatriev21  benefit.  We  would 
require  that  facilities  protect  and 
promote  the  rights  of  each  resident,  as 
specified  in  §483.211,  Resident  rights. 

We  would  require  that  these  providers 
meet  applicable  licensure  laws  in  States 
that  have  established  licensure 
requirements  f«r  this  type  of  facility. 
This  requirement  would  be  specified  in 
§483.212{a)(l)„Licensure  and  other 
laws.  Because  it  is  important  that  the 
children  and  adolescents  in  the  facility 
maintain  their  educational  development 
while  diey  are  in  the  facility,  we  would 
n-quire  in  §  483.212(a)(2)  that  the 
facility  coordinate  its  educational 
activities  with  school  curricula  in  the 
(ommunity. 

We  would  specify  at  §  483.212(a)(3) 
that  providers  would  be  expected  to 
meet  the  regulations  issued  by  the 
Department  of  Health  and  Human 
Services  relating  to  nondiscrimination, 
protection  of  human  subjects,  and  fraud 
and  abuse,  as  specified  in  45  CFR  parts 
48.  80.  and  84  and  42  CFR  part  455.  The 
disclosure  of  ownership  and  control 
requirements  in  section  1126  of  the  Act 
would  be  applicable  to  these  providers. 
The  requirements  for  provider 
agreements  under  section  1902(a)(27)  of 
the  Act  would  also  be  applicable. 

We  would  also  require  that  PRTFs     . 
have  a  governing  body  which  would 
appoint  an  administrator  to  be 
responsible  for  the  general  management 
of  the  facility.  These  requirements 
would  be  specified  in  §483. 21 2(b). 
Administrative  structure.  There  would 
be  a  general  requirement  relating  to 
competence,  academic  credentials,  and 
administrative  experience.  We  invite 
conjments  on  whether  these 


requirements  should  be  more  specific, 
and  if  so,  what  the  requirements  should 

We  propose  to  require  that  the  facility 
designate  a  clinical  director  who  is  at 
least  board-eligible  in  psychiatry  and 
has  experience  in  child  and  adolescent 
mental  health.  The  clinical  director 
would  be  responsible  for  the 
implementation  of  each  resident's 
inpatient  treatment  plan  and  for  the 
coordination  of  all  medical/psychiatric 
care  in  the  facility. 

We  would  require  that  all  facilities 
have  written  procedures  to  use  for  all 
potential  emergencies,  such  as  fire, 
severe  weather,  and  missing  residents 
(proposed  §  483.218(b)).  New  employees 
would  be  trained  in  these  procedures 
and  all  staff  would  participate  in  review 
drills. 

The  facility  would  be  required  to  have 
written  transfer  agreements  with  one  or 
more  hospitals  which  assure  that  a 
resident  can  be  transferred  to  an 
appropriate  setting  in  a  timely  manner 
when  transfer  is  necessary  for  more 
intensive  psychiatric  care  or  for  medical 
treatment  (proposed  §  483.220(a)). 
Necessary  information  relating  to  the 
resident's  care  would  be  exchanged  at 
the  time  of  transfer. 

The  facility  would  also  be  required  to 
have  an  effective  program  for  infection 
control  (proposed  §483. 218(c)). 

Each  resident's  dignity  would  be 
respected  and  facilities  would  be 
precluded  in  §  483.216,  Facility 
practices  and  resident  behavior,  from 
imposing  any  physical  restraints  or 
administering  any  psychoactive  drugs 
for  purposes  of  discipUne  or 
convenience.  All  forms  of  abuse  would 
be  forbidden,  including  verbal,  mental, 
sexual,  and  physical  abuse.  Any 
grouping  of  residents  would  be  planned 
to  protect  the  safety  and  promote  the 
treatment  of  all  group  members.  The 
facility  would  be  required  to  report  any 
alleged  abuses  to  the  administrator  or  to 
other  officials  in  accordance  with  State 
law.  Facilities  would  have  to  retain 
evidence  of  a  thorough  investigation. 
Concerning  staff  qualifications,  we 
would  require  in  §  483.214(b)  that  the 
facility  employ  the  professional, 
administrative  and  support  staff 
necessary  to  implement  the  inpatient 
plans  of  treatment  and  to  carr\'  out  the 
applicable  regulatory  requirernents. 
Professional  staff  could  include 
qualified  psychiatrists  and  other 
physicians,  clinical  psychologists, 
psychiatric  nurses,  social  workers, 
substance  abuse  specialists,  other  health 
professionals  and  ancillary  staff.  We 
would  require  that  all  staff  be  competent 
and  that  professional  staff  be 
appropriately  licensed,  certified,  or 


registered  when  this  is  required  under 
State  law.  We  would  further  require  that 
professional  staff  not  be  under  sanctions 
imposed  for  infractions  as  specified  in 
sections  1156. 1128,  or  1892  of  the  Act. 
Services  provided  by  nonemployees 
would  be  subject  to  a  written  agreement 
that  specifies  the  faciUty's  and 
contractor's  responsibihties.  We  invite 
comments  as  to  whether  this  section 
should  contain  more  specific 
requirements  concerning  personnel 
qualifications. 

We  would  require  that  responsible 
direct  care  staff  be  on  duty  and  awak& 
on  a  24-hour  basis  to  take  prompt  action 
in  case  of  injury,  illness,  fire,  or  other 
emergency  in  a  facility  housing 
residents  who  are  aggressive,  assaultive, 
or  security  risks  (§  483.214(a)). 

The  facility  would  be  required  to 
maintain  clinical  re  jrds  on  each 
resident  and  retain  the  records  for  at 
least  5  jears  or  any  period  of  time 
required  by  State  law.  The  material  in 
the  records  would  remain  confidential 
except  under  specified  circumstances 
(§  483.212(d)). 

VVe  would  also  require  that  facilities 
disclose  ownership  and  control  in 
accordance  with  §455.104 
(§  483.212(c)).  A  faciUty  would  also 
have  to  notify  the  Medicaid  agency 
within  5  days  if  there  is  a  change  in  the 
facility's  ownership  or  administrator  or 
clinical  director. 

A  facility  would  be  required  to 
maintain  a  quality  assurance  program 
which  monitors  care  provided  in  the 
facility  and  to  cooperate  with  an 
authorized  program  of  independent 
medical  evaluation,  including 
evaluation  of  each  resident's  need  for 
facility  care  (proposed  §  483.212(e)). 
PRTFs  would  be  one  type  of  psychiatric 
facility,  and  would  therefore  be  subject 
to  the  "inspection  of  care"  provisions 
specified  in  subpart  I  of  42  CFR  part 
456. 

Section  483.218.  Safety  provisions, 
contains  the  provisions  we  propose  to 
ensure  general  resident  safetv.  We 
propose  to  require  that  PRTFs  meet  the 
applicable  provisions  of  the  Life  Safety 
Code  of  the  National  Fire  Protection 
Association  (§  483.218(a)).  If  these  code 
provisions  would  result  in  unreasonable 
hardship  upon  facifities  classified  for 
health  care  occupancy  only,  they  could 
be  waived  by  the  State  survey  agency, 
but  only  if  the  waiver  does  not 
adversely  affect  the  health  and  safety  of 
residents  or  staff 

Refuse,  including  any  toxic  wastes 
generated  in  the  facility,  would  have  to 
be  disposed  of  in  accordance  with 
applicable  Federal.  State,  and  local  laws 
(§  483.218(d)). 
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PRTFs  would  be  required  in 
§  483.222,  Dietary  services,  to  provide 
dietary  services  that  ensure  that  each 
resident  receives  a  diet  that  meets  the 
daily  nutritional  needs  of  the  resident. 
If  a  quahfied  dietitian  is  not  employed 
on  a  full  time  basis,  the  facility  would 
be  required  to  designate  a  person  to 
serve  as  the  director  of  food  service.  The 
regulation  would  require  menu 
planning,  and  sanitary  food  storage, 
preparation,  and  distribution  methods. 

We  would  require  that  facilities 
provide  sufficient  space  in  the  dining 
and  program  areas  to  enable  staff  to 
provide  the  services  specified  in  each 
resident's  inpatient  plan  of  treatment 
(§  483.224(a)).  Residents'  bedrooms 
would  be  required  to  accommodate  no 
more  than  four  residents,  and  to 
measure  at  least  80  square  feet  per 
resident  in  multiple  resident  bedrooms 
and  at  least  100  square  feet  in  single 
resident  rooms  (§  483.224(b)).  Variations 
in  these  accommodation  and  size 
requirements  could  be  allowed  in 
individual  cases  when  a  physician 
providing  direct  care  documents  that 
the  variations  are  required  by  special 
needs  of  residents  and  will  not 
adversely  affect  residents'  health  and 
safety. 

Bedrooms  would  have  to  have  direct 
access  to  a  corridor  and  to  have  at  least 
one  window.  Appropriate  beds,  bedding 
and  furniture,  and  accessible  closet 
space  would  be  required.  Each  resident 
room  would  need  to  be  equipped  with 
or  located  near  toilet  and  bathing 
facilities. 

Dining  and  activities  rooms  would 
have  to  be  well  lighted  and  ventilated, 
with  nonsmoking  areas  identified  if 
smoking  is  allowed  in  the  facility.  It  is 
possible  that,  in  the  future.  State  and 
Federal  laws  may  prohibit  smoking  in 
these  facilities.  The  facility  would  have 
to  ensure  that  there  is  a  sanitary  and 
orderly  interior,  including  clean  bath 
and  bed  linens. 

The  facility  would  be  required  to 
establish  procedures  to  ensure  that 
water  is  available  to  essential  areas 
when  there  is  a  loss  of  normal  water 
supply.  Comfortable  temperature  and 
sound  levels  would  have  to  be 
maintained,  ajid  adequate  ventilation 
would  be  required.  The  facility  would 
have  to  maintain  an  effective  pest 
control  program. 

We  believe  that  our  proposed  facility 
standards  are  reasonable  and  adequate 
for  residential  treatment  facilities.  We 
welcome  comments  and 
recommendations  for  modifications  of 
these  proposed  requirements  from  the 
general  public  and  especially  from  those 
who  have  had  experience  in  providing 


these  services  and  from  residents  and 
families  of  residents. 

D.  Technical  Revision 

General  provisions  relating  to 
Medicaid  services  are  included  in  42 
CFR  part  440.  Section  440.160,  Inpatient 
psychiatric  services  for  individuals 
under  age  21,  currently  contains  an 
abbreviated  definition  of  the 
psychiatricN21  benefit.  This  abbreviated 
definition  has  caused  confusion  because 
it  does  not  make  it  clear  that  this  benefit 
must  always  be  provided  in  a 
psychiatric  facility.  Therefore,  we 
propose  to  revise  the  definition  in  this 
section  to  list  the  three  possible  settings 
and  to  cross  refer  to  the  detailed 
requirements  in  subpart  D  of  part  441 
and  subpart  F  of  part  483. 

VI.  Collection  of  Information 

Regulations  at  §441.152  contain 
collection  of  information  requirements 
that  are  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  The  information  collection 
requirements  concern  resident 
information.  The  respondents  who  will 
provide  the  information  include 
physicians  and  medical  personnel. 
Public  reporting  burden  for  this 
colleclion  of  information  is  estimated  to 
be  30  minutes  per  respondent.  A  notice 
will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  and  recordkeeping 
requirements  should  direct  them  to  the 
OMB  official  whose  name  appears  in  the 
ADDRESSES  section  of  this  preamble. 

VII.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  unable  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble  to  the  final  rule. 

VIII.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
Hexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibilitv  Act 
(RFA)  (5  U.S.C.  601  through  612).  unless 
the  Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  psychiatric  residential 
treatment  facilities  and  psychiatric 
hospitals  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  small 
entity. 


In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  nual  hospitals.  Such 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  a 
Metropolitan  Statistical  area. 

There  are  various  aspects  of  this 
proposed  regulation  that  might  have 
some  cost  or  saving,  but  the  net  impact 
of  all  of  them  appears  to  be  negligible. 

The  establishment  of  the  psychiatric 
residential  treatment  facility  as  a  new 
category  of  Medicaid  facility  for  the 
purposes  of  inpatient  psychiatric  care 
has  varying  impacts.  On  one  hand,  daily 
charges  at  such  facilities  are  projected  to 
be  lower  than  at  psychiatric  hospitals. 
On  the  other  hand,  lengths  of  stay  seem 
to  be  longer,  probably  due  to  the  less 
acute,  more  chronic  nature  of  the 
conditions  they  are  designed  to  treat. 
However,  if  we  assume  that  some 
recipients  are  currently  getting 
inappropriate  care  in  more  expensive 
settings  merely  because  of  Medicaid 
regulations,  then  this  regulation  may 
save  some  money.  This  assumption, 
though,  is  impossible  to  verify. 

Also,  there  currently  are  many 
facilities  that  are  not  psychiatric 
hospitals  that  are  currently  providing 
these  services  under  existing  Medicaid 
regulations.  It  is  not  clear  if  their  costs 
are  higher  than  the  proposed  residential 
treatment  facilities.  It  is  also  unclear 
how  many  of  them  will  be  able  to 
qualify  under  the  new  regulations,  and 
what  this  will  do  to  the  supply  of  care 
and  its  cost. 

In  any  event,  it  does  not  appear  that 
more  eligible  individuals  will  come  into 
the  program  because  of  this  regulation. 
Currently,  there  are  approximately 
42,000  recipients  of  services  under  this 
category. 

As  for  the  implementation  of 
requirements  for  comprehensive 
programs  and  coordination  of  State 
authorities  concerned  with  provision  of 
mental  health  services,  as  well  as  the 
requirements  for  coordinated  plans  of 
care,  they  will  probably  increase 
administrative  costs  somewhat,  but  will 
reduce  program  costs  by  ensuring  that 
the  most  appropriate  and  efficient  form 
of  care  is  utilized.  The  magnitude  of 
these  costs  and  savings  is  difficult  to 
determine  but  probably  is  negligible, 
given  the  number  of  recipients  involved. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies. 


that  this  proposed  rule  would  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
would  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
regulation  was  not  reviewed  by  the 
Office  of  Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  440 

Grant  programs— health,  Medicaid. 

42  CFR  Part  441 

Family  plaiuiing.  Grant  programs- 
health.  Infants  and  children.  Medicaid, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  447 

Standards  for  payment. 

42  CFR  Part  483 

Requirements  for  States  and  long  term 
care  facilities. 

42  CFR  chapter  IV  would  be  amended 
as  set  forth  below: 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

A.  Part  440  is  amended  as  follows: 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  440.160  is  revised  to  read 
as  follows: 

§440.160    Inpatient  psychiatric  services  for 
individuals  under  age  21. 

"Inpatient  psychiatric  services  for 
individuals  under  age  21"  means 
services  that — 

(a)  Meet  the  requirements  in  subpart 
D  of  part  441  of  this  subchapter;  and 

(b)  Are  provided  in  facilities  that  meet 
the  applicable  requirements  specified  in 
subpart  F  of  part  483  of  this  chapter. 

PART  441— SERVICES: 
REQUIREMENTS  AND  LIMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

B.  Part  441  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  A  new  §  441.45  is  added  to  read  as 
follows: 

§441.45 ,  Mental  health  assessment  and 
service  plan. 

(a)  The  State  Medicaid  agency  must 
ensure  that  a  comprehensive  assessment 


IS  made  of  each  eligible  individual  who 
is  determined  by  a  mental  health 
professional  to  be  at  risk  of  requiring 
inpatient  mental  health  services  in  the 
near  future. 

(1)  At  a  minimum,  this  group  would 
include — 

(i)  Those  who  are  applicants  for 
inpatient  mental  health  facility  services 

(ii)  Those  determined  to  need 
inpatient  mental  health  services  on  the 
basis  of  an  EPSDT  screen  or  PASARR; 
and 

(iii)  Those  recently  discharged  from 
an  inpatient  mental  health  facility 
(within  the  past  year). 

(2)  A  State  may  include  other  groups 
of  eUgible  individuals  who  it  believes 
are  at  risk  of  needing  inpatient 
treatment  in  the  near  future. 

(3)  The  assessment  must  accurately 
identify  the  individual's  functional 
abihties  and  needs,  and  must  take  into 
account  the  following  information  about 
the  individual — 

(i)  Current  diagnoses; 

(ii)  Prior  medical  and  psychiatric 
history,  including  immunization  status; 

(iii)  Emotional  and  behavioral 
functional  status; 

(iv)  Psychosocial  status; 

(v)  Sensory  and  physical 
impairments; 

(vi)  Cognitive  status;  and 

(vii)  Any  current  drug  therapy. 

(4)  The  assessment  must  include  a 
determination  as  to  whether  the 
individual  needs  active  treatment  as 
defined  in  §  483.202  of  this  chapter. 

(b)  For  each  eligible  individual  who  is 
determined  to  be  at  risk  of  requiring 
inpatient  mental  health  treatment,  as 
specified  in  paragraph  (a)  of  this 
section,  the  State  Medicaid  agency  must 
ensure  that  an  individual 
comprehensive  services  plan  is 
developed,  implemented,  and  managed 
on  an  ongoing  basis  by  a  team  composed 
of  representatives  from  all  State/local 
agencies  involved  in  providing  care  for 
that  individual  or  responsible  for 
ensuring  that  needed  care  is  provided. 

(1)  The  individual  must  be  included 
in  the  process  of  developing  the 
comprehensive  services  plan. 

(2)  If  the  individual  is  under  age  18 
or  has  been  found  by  a  court  to  be 
incompetent,  his  or  her  parents  or  legal 
guardian  must  also  be  involved. 

(3)  The  team  must  be  able  to  confer 
informally  on  a  timely  basis  to  make 
decisions  concerning  possible  inpatient 
admission  in  times  of  crisis. 

(c)  The  team  that  develops  the 
comprehensive  services  plan  must 
monitor  the  plan's  implementation  to 
ensure  that  all  services  are  coordinated. 

3.  Section  441.106  is  revised  to  read 
as  follows: 


IM) 


§  441.106    Comprehensive  mental  health 
program. 

If  the  plan  includes  S(  rvices  for 
individuals  age  65  and  over  in 
institutions  for  mental  diseases,  the 
State  must  have  a  comprehensive 
mental  health  program. 

(a)  The  program  must  cover  all  ages, 
and  include  joint  monitoring,  review 
and  evaluation  with  State  mental  health, 
education,  vocational  rehabilitation, 
criminal  justice  and  social  service 
representatives,  of  the  allocation  and 
adequacy  of  mental  health  services 
within  the  State; 

(b)  The  State  Medicaid  agency  must 
prepare  an  annual  progress  report,  with 
participation  by  the  other  State  agency 
representatives  described  in  paragraph 
(a)  of  this  section. 

(1)  The  State  Medicaid  agency  must 
submit  the  annual  progress  report  to  the 
HCFA  Regional  Administrator  within  3 
months  after  the  end  of  the  fiscal  year. 

(2)  The  annual  progress  report  must 
include  a  plan  for  improvements  to  be 
made  in  the  next  year. 

(3)  The  requirement  for  an  annual 
progress  report  may  be  satisfied  by  the 
development  of  a  comprehensive  mental 
health  services  plan  which  meets  the 
requirements  of  section  1912  of  the 
Pubhc  Health  Service  Act.  A  copy  of  the 
plan  submitted  to  PHS  must  be 
submitted  to  the  HCFA  Regional 
Administrator. 

4.  The  title  of  subpart  D  is  revised  to 
read  as  follows: 

Subpart  D— Inpatient  Psychiatric 
Services  for  Individuals  Under  Age  21 

5.  Section  441.150  is  revised  to  read 
as  follows: 

§  441 . 1 50    Basis  and  purpose. 

This  subpart  specifies  the  applicable 
requirements  if  a  State  elects  to  provide 
inpatient  psychiatric  services  to 
individuals  under  age  21,  as  authorized 
under  sections  1905(a)(16)  and  1905(h) 
of  the  Act. 

6.  Section  441.151  is  revised  to  read 
as  follows: 

§  441 . 1 51    General  requirements. 

Inpatient  psychiatric  services  for 
individuals  under  age  21  must  be— 

(a)  Provided  under  the  direction  of  a 
physician  who  is  at  least  board  eligible 
in  psychiatry  and  has  experience  in 
child/adolescent  mental  health; 

(b)  Provided  in  one  or  more  of  the 
care  setUngs  specified  in  §441.158; 

(c)  Provided  in  accordance  with  an 
individual  comprehensive  services  plan 
required  by  §  441.45(b); 

(d)  Provided  before  the  individual 
reaches  age  21  or,  if  the  individual  was 
receiving  the  ser\'ices  immediately 
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before  the  individual  reached  age  21, 
before  the  earlier  of  the  following — 

(1)  The  date  the  individual  no  longer 
requires  the  services;  w 

(2)  The  date  the  individual  reaches 
age  22;  and 

(e)  Certified  in  writing  to  be  necessary 
in  the  setting  in  which  it  will  be 
provided  (or  is  being  provided  in 
emergency  circumstances),  in 
accordance  with  §  441.152. 

7.  In  S  441.152,  paragraphs  (a)  and  (b) 
are  revised,  and  new  paragraphs  (c)  and 
(d)  are  added  to  read  as  follows: 

§441.152    Certification  of  need  for 
services. 

(a)  The  team  or  organization  specified 
in  §441.153  must— 

(1)  Make  the  comprehensive 
assessment  as  required  in  §  441.45(a) 
before  determining  whether  inpatient 
services  are  necessary;  and 

(2)  If  it  is  determined  that  inpatient 
benefits  encompassed  by  this  benefit  are 
necessary,  certify  in  writing  before  the 
individual  is  admitted  that  inpatient 
services  are  necessary  for  treatment  of 
the  individual's  condition.  The 
certification  must  specify  whether 
hospital  or  psychiatric  residential 
treatment  facility  services  are  required. 

(b)  The  written  certification  must 
include: 

(1)  The  clinical  evidence  that  justifies 
the  necessity  for  the  specified  level  of 
inpatient  care;  and 

(2)  The  basis  for  determining  that 
inpatient  services  will  improve  the 
condition  to  the  extent  that  these 
services  will  no  longer  be  necessary. 

(c)  If  an  admission  must  be  made  to 

a  psychiatric  hospital  or  psychiatric  unit 
of  a  hospital  on  an  emergency  basis 
because  there  is  imminent  danger  that 
the  individual  will  do  harm  to  himself 
or  herself  or  to  another  person,  hospital 
staff  must  perform  an  assessment,  a 
hospital  physician  must  certify  the  need 
for  acute  inpatient  psychiatric  services, 
and  the  hospital  must  implement  an 
initial  treatment  plan.  Hospital  staff 
must  also  establish  and  implement  the 
inpatient  treatment  plan  required  in 
§  483.202(b)  of  this  chapter. 

(d)  The  procedures  specified  in 
paragraph  (c)  of  this  section  will  also  be 
followed,  within  7  days  following  the 
date  of  application,  for  individuals  who 
do  not  apply  for  medical  assistance 
before  admission. 

8.  Section  441.153  is  revised  to  read 
as  follows: 

§441.153    Composttion  of  certifying  team 
or  organization. 

(a)  The  team  that  certifies  the  need  for 
inpatient  psychiatric  care  as  required 
under  §441.152  (a)  and  (b)  must — 


(1)  Include  at  least  one  physician  who 
is  at  least  board  eligible  in  psychiatry 
and  has  experience  in  the  diagnosis  and 
treatment  of  mental  illness  in  children 
or  adolescents; 

(2)  Except  as  indicated  in  paragraph 
(b)  of  this  section,  include  a 
representative  from  each  of  the  State 
and  local  agencies  that  are  providing 
services  directly  or  are  responsible  for 
ensuring  that  needed  services  are 
provided  to  the  individual,  such  as 
educational/vocational,  social  welfare, 
medical,  psychiatric  and  juvenile  justice 
services;  and 

(3)  Be  composed  of  individuals  who 
are  not  employed  by  the  inpatient 
faciUty  being  considered,  or  by  the 
agency  component  responsible  for 
providing  inpatient  care,  except  as 
specified  in  §441.152  (c)  and  (d). 

(b)  If  an  interagency  team  is  not 
feasible,  another  team  which  includes  a 
physician,  established  by  the  State  or  an 
independent  review  organization 
contracted  by  the  State,  may  certify  the 
need  for  inpatient  services  if  the 
organization  meets  any  registration 
requirements  that  the  State  may  have  for 
such  organizations.  This  alternative 
team  must  be  aware  of  the  complete 
array  of  service  needs  of  the  individual. 

(c)  The  certifying  team  or  organization 
must  involve  the  resident  and  his  or  her 
parents  or  legal  guardian  in  the 
determination  process. 

§441.154    [Reserved] 


§441.155    [Reserved] 

§441.156    [Reserved] 

9.  Sections  441.154,  441.155  and 
441.156  are  removed  and  reserved. 

10.  New  §§441.158  and  441.160  are 
added  under  subpart  D  to  read  as 
follows: 

§441.158    Care  settings. 

(a)  Types  of  settings.  Inpatient 
psychiatric  services  for  individuals 
under  age  21 — 

(1)  Must  be  provided  in  a  psychiatric 
hospital  that  meets  the  requirements  of 
§§482.60  and  483.202  of  this  chapter,  or 
in  a  psychiatric  unit  of  a  hospital  that 
meets  the  requirements  in  subparts  B 
and  C  of  part  482,  and  §  483.202  of  this 
chapter;  and 

(2)  At  the  option  of  the  State,  may  also 
be  provided  in  a  psychiatric  residential 
treatment  facility  that  meets  the 
requirements  in  subpart  F  of  part  483  of 
this  chapter.  All  States  must  provide 
psychiatric  residential  treatment  facility 
care  when  it  is  required  as  a  result  of  an 
EPSDT  screen. 

(b)  Limitations  on  provision  of  care. 
(1)  Psychiatric  hospital  or  unit. 
Inpatient  services  in  a  psychiatric 


hospital  or  a  psychiatric  unit  of  a 
hospital  are  provided  for  an  individual 
who  has  a  severe  acute  episode  of  a 
psychiatric  disorder  which  requires 
medical  supervision  and  treatment  on  a 
24-hour-a-day  basis.  The  services  must 
include  intensive  individualized 
treatment  to  stabilize  the  acute 
condition  so  that  the  individual  can  be 
discharged  as  soon  as  possible  to  a  less 
restrictive  type  of  care. 

(2)  Psychiatric  residential  treatment 
facility.  Inpatient  care  in  a  psychiatric 
residential  treatment  facility  may  be 
provided  when  an  individual  does  not 
require  acute  care  but  requires 
supervision  and  treatment  on  a  24- 
hour-a-day  basis  to  attain  a  level  of 
fimctioning  that  allows  subsequent 
treatment  on  an  outpatient  basis. 

§441.160    Payment 

Payment  for  inpatient  psychiatric 
services  for  individuals  under  age  21 
must  be  made  in  accordance  with  the 
principles  specified  in  §  447.250  (a) 
through  (c)  of  this  subchapter. 

PART  447— PAYMENT  FOR  SERVICES 

C.  Part  447  is  amended  as  follows: 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act(42U.S.C.  1302). 

2.  Section  447.251  is  amended  by 
revising  the  defiiiition  of  "long-term 
care  facility  services"  to  read  as  follows: 

§447.251    Definitions. 


Long-term  care  facility  services  means 
intermediate  care  facility  services  for 
the  mentally  retarded  (ICF/MR),  nursing 
facility  (NF)  services,  and  psychiatric 
residential  treatment  faciUty  (PRTF) 
services. 


PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

E.  Part  483  is  amended  as  follows: 

1.  The  authority  citation  for  part  483 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1819(a)-(f),  l'J05(c) 
and  (d),  and  1919(a)-(f)  of  the  Social  Security 
Act  (42  U.S.C.  1302. 1395i-3(a)-{n.  1396d(c) 
and(fl),  andl396r(a)-{f)}. 

Subpart  E— [Reserved] 

2.  Subpart  E  is  removed  and  reserved. 

3.  A  new  subpart  F  containing 
§§483.200  through  483.224  is  added  to 
read  as  follows: 


Subpart  F— Conditions  of  Participation  for 
Providers  of  Inpatient  Psychiatric  Services 
for  Individuals  Under  Age  21 

Sec. 

483.200    Basis  and  scope  of  subpart  F. 
483.202    Condition  of  participation:  Active 
treatment  program. 

483.204  Requirements  for  psychiatric 
hospitals. 

483.205  Requirements  for  psychiatric  units 
of  hospitals. 

Conditions  of  Participation  for  Psychiatric 
Residential  Treatment  Facilities 


fl 


^p3.210    General  requirements  for 
psychiatric  residential  treatment 
facilities. 

463.212    Condition  of  participation: 
Administration. 

483.214  Condition  of  participation:  Facility 
staffing. 

483.215  Condition  of  participation: 
Resident  rights. 

483.216  Condition  of  participation:  Facility 
practices  and  resident  behavior. 

483.218    Condition  of  participation:  Safety 
provisions. 

483.220    Condition  of  participation:  Health 

services. 
483.222    Condition  of  participation:  Dietary 

services. 
483.224    Condition  of  participation:  Space 

and  equipment. 

Subpart  F—  Conditions  of 
Participation  for  Providers  of  Inpatient 
Psychiatric  Services  for  Individuals 
Under  Age  21 

§  483.200    Basis  and  scope  of  subpart  F. 
(a)  Basis.  Section  1905(h)  of  the  Act 
provides  that  the  inpatient  psychiatric 
services  benefit  for  individuals  under 
age  21  includes  inpatient  services  which 
are  provided  in  an  institution  (or 
distinct  part  thereof)  which  is  a 
psychiatric  hospital  as  defined  in 
section  1861(f)  or  in  another  inpatient 
setting  that  the  Secretary  has  specified 
in  regulations.  Section  1905(h)  also 
specifies  that  a  team  of  physicians  and 
other  personnel  qualified  to  make 
determinations  about  mental  health 
treatment  must  determine  that  inpatient 
care  is  necessary  for  the  individual;  and 
that  these  services  must — 

(1)  Involve  active  treatment  that  meets 
standards  which  may  be  specified  in 
regulations;  and 

(2)  Reasonably  be  expected  to 
improve  the  individual's  condition  to 
the  extent  that  inpatient  psychiatric 
services  will  no  longer  be  necessary. 

(b)  Scope.  This  subpart  contains  the 
requirements  that  a  facility  must  meet  in 
order  to  qualify  as  a  Medicaid  provider 
of  psychiatric  inpatient  services  for 
individuals  under  age  21.  These 
requirements  serve  as  the  basis  for 
survey  activities  for  the  purpose  of 
determining  whether  a  faciUty  meets  the 
requirements  for  participation  in 


Medicaid.  All  providers  of  this  benefit 
must  also  meet  the  requirements  in 
subpart  D  of  part  441  of  this  chapter. 

§  483.202    Condition  of  participation: 
Active  treatment  program. 

(a)  Standard:  Active  treatment 
requirement.  The  inpatient  provider 
must  ensure  that  each  individual 
receives  a  continuous  program  of 
individualized  psychiatric  treatment 
that  is  designed  to  enable  the  individual 
to  achieve  sufficient  stability  to  progress 
to  outpatient  care,  and  to  attain  the 
treatment  objectives  specified  in  the 
inpatient  plan  of  treatment  specified  in 
paragraph  (b)  of  this  section.  These 
services  must  be  consistent  with 
implementation  of  the  individual 
comprehensive  services  plan  required  in 
§441.45(b)  of  this  chapter. 

(b)  Standard:  Inpatient  plan  of 
treatment.  The  inpatient  provider 
must — 

(1)  Ensure  that  an  interdisciplinary 
team,  including  a  facihty  staff  physician 
and  at  least  one  other  professional  staff 
person,  reviews  the  assessment  data 
collected  as  specified  in  §  441.45(a)  of 
this  chapter,  and  updates  the  data  as 
necessary.  The  team  then  immediately 
initiates  appropriate  treatment. 

(2)  Ensure  that  within  7  days  after 
admission,  the  team  develops  the 
inpatient  plan  of  treatment  for  each 
institutionalized  individual  which 
specifies  the  interventions  needed  to 
improve  the  individual's  psychiatric 
condition  to  the  extent  that  inpaUent 
care  is  no  longer  necessary.  This  general 
active  treatment  goal  must  be  expressed 
in  terms  of  specific  measurable 
treatment  objectives  for  the  individual, 
and  include  the  treatment  modaUties  to 
be  used  and  the  target  date  by  which  the 
individual  will  achieve  each  objective. 

(3)  Ensure  that  the  plan  includes  an 
estimated  discharge  date  and  post- 
discharge  plans  which  specify  the 
coordination  required  with  the  family  or 
guardian,  and  the  school/vocational  and 
community  services  needed  to  ensure 
continuity  of  care. 

(4)  Ensure  that  the  interdisciphnary 
team  reviews  inpatient  progress  at  least 
every  7  days,  starting  fi-om  the  date  of 
admission,  except  that  in  PRTFs,  after 
the  first  month,  reviews  must  be  done 
at  least  once  a  month.  During  a  review, 
the  team  must  determine  whether— 

(i)  hipatient  services  continue  to  be 
required; 

(ii)  The  stated  objectives  for  attaining 
stabilization  are  being  achieved;  and 

(iii)  Any  changes  are  needed  in  the 
plan. 

(5)  Ensure  that  the  individual's 
assessment  is  updated  and  that  the 
inpatient  plan  of  treatment  is  revised  as 


needed  based  on  the  results  of  the 
progress  reviews  specified  in  paraBraDh 
(b)(4)  of  this  secUon.  ^     ^    ^ 

(6)  Report  results  of  the  progress 
reviews  to  the  team  responsible  for  the 
individual's  comprehensive  services 
plan  (as  specified  in  §  441.45(c)  of  this 
chapter)  no  later  than  the  day  following 
the  review. 

(7)  Provide  that  the  development  and 
review  of  the  inpatient  plan  of  treatment 
specified  in  this  section  satisfies  the 
utilization  conUx)l  requirements  for— 

(i)  Recertification  under  §§  456.60(b) 
456.160(b).  456.260(b)  and  456.360(b)  of 
this  chapter;  and 

(ii)  Establishment  and  periodic  review 
of  the  plan  of  care  under  §§  456.60, 
456.100.  456.200  and  456.300  of  this 
chapter. 

§  483.204    Requirements  for  psychiatric 
hospitals. 

A  psychiatric  hospital  providing  the 
psychiatric  inpatient  benefit  for 
individuals  under  age  21  must  meet  the 
requirements  specified  in  §§  482.60  of 
this  chapter  and  483.202. 

§ 483.205    Requirements  for  psychiatric 
units  of  hospitals. 

A  psychiatric  unit  of  a  hospital 
providing  the  psychiaU-ic  inpatient 
benefit  for  individuals  under  age  21 
must  meet  the  requirements  specified  in 
§483.202.  The  hospital  must  meet  the 
requirements  specified  in  subparts  B 
and  C  of  part  482  of  this  chapter. 

Conditions  of  Participation  for 
Psychiatric  Residential  Treatment 
Facilities 

§  483.21 0    General  requlrenwnts  for 
psychiatric  residential  treatment  facilities. 

A  psychiatric  residential  treatment 
facility  providing  the  psychiatric 
inpatient  benefit  for  individuals  under 
age  21  must  meet  the  requirements 
specified  in  §483.202,  and  483.212 
through  483.224. 

§  483.212    Condition  of  participation: 
Administration. 


(a)  Standard:  Licensure  and  other 
laws.  (1)  When  State  or  local  law 
requires  Ucensure  of  this  type  of 
medical  facility,  the  facility  must  be 
licensed. 

(2)  The  faciUty  must  coordinate  its 
educational  activities  with  school 
curricula  in  the  community. 

(3)  The  facility  must  support  and 
protect  the  fundamental  hi  nan.  civil, 
constitutional,  and  statutory  rights  of 
each  patient,  and  must  meet  the 
applicable  provisions  of  other  HHS 
regulations,  including  but  not  limited  to 
those  pertaining  to  nondiscrimination 
on  the  basis  of  race,  color,  or  national 
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origin  (as  specified  in  45  CFR  part  80), 
nondiscrimination  on  the  basis  of 
handicap  (as  specified  in  45  CFR  part 
84).  protection  of  human  subjects  of 
research  (as  specified  in  45  CFR  part 
46).  and  fraud  and  abuse  (as  specified  in 
42  CFR  part  455).  Although  these 
regulations  are  not  considered 
requirements  under  this  part,  violation 
may  resuh  in  the  termination  or 
suspension  of.  or  the  refusal  to  grant  or 
continue  payment  of  Federal  fund.s. 

(b)  Standard:  Administrative 
structure.  (1)  The  facility  must  have  a 
governing  body,  or  designated  pcrson(s) 
fuiictionino  as  a  governing  body,  that  is 
legally  rr-aponsible  for  establishing  and 
impknieating  policies  regarding  the 
management  and  operation  of  the 
facility. 

(2)  The  governing  body  must  appoint 
an  administrator  who  is  responsible  for 
the  general  management  of  the  facility. 
The  administrator  must  have 
appropriate  acatlemic  credentials  and 
administrative  experience  in  psychiatric 
treatment  settings  for  children  and 
adolescents,  and  must  be  responsible  for 
the  fiscal  and  administrative  aspects  of 
facility  management  as  necessary  to 
support  the  facility's  clinical  program 

(3)  The  facility  must  designate  as 
clinical  director  a  physician  who  is  at 
least  board-eligible  in  psychiatry  and 
has  experience  in  providing  child  and 
adolescent  mental  health  services.  The 
clinical  director  is  responsible  for  the 
implementation  of  each  resident's 
clinical  plan  of  care  and  for  the 
coorilination  of  all  medical/psychiatric 
care  in  the  facility. 

(c)  Standard:  Disclosure  of  ownership. 
The  facility  must  comply  with  the 
disclosure  requirements  of  §455.105  of 
this  chapter.  The  facility  must  provide 
written  notice  to  the  State  survey  agency 
within  5  working  days  if  a  change 
occurs  in — 

(1)  Persons  with  an  ownership  or 
control  interest,  as  defined  in  §455.101 
of  this  dianter;  or 
'  (2)  The  facility's  administrator  or 
clinical  director. 

(il)  Standard:  Clinical  records.  The 
facility  must  develop  an«l  maintain  a 
separate  f  linical  record  on  eat.h  resilient 
in  acc:ordance  with  professional 
standards.  Records  must  be  complete, 
accurate,  accessible  anil  organizetl. 

(1)  Clinical  records  must  be  retained 

.  for  the  period  of  time  rwiuired  by  .State 
law  or  5  years  from  the  date  of  discharge 
when  there  is  na  requirement  in  State 
law. 

(2)  The  facility  must  assure  that  the 
clinical  record  information  is  not  lost, 
destroyed,  or  put  to  unauthorize<l  use. 

(3)  The  facility  must  assure  the 
conndentiulity  of  all  information 


contained  in  the  resident's  record, 
except  when  release  is  required  by — 

(i)  Transfer  to  another  health  care 
institution; 

(ii)  State  and/or  Federal  lav/; 

(iii)  Third  party  contract;  or 

(iv)  The  resident. 

(4)  The  clinical  record  must  contain 
information  which  identifies  the 
resident,  documents  the  comprehensive 
assessment,  the  inpatient  plan  of 
treatment,  the  services  received,  notes 
on  progress  toward  the  objectives  in  the 
inpatient  plan  of  treatment  and  any 
revision  of  the  plan  of  treatment  made 
following  review. 

(e)  Standard:  Quality  as.<urance.  The 
facility  must  develop  and  impipment  an 
ongoing  quality  assurance  program  to 
monitor  and  evaluate  the  quality  of 
patient  care,  pursue  opportunities  to 
improve  care,  and  correct  identified 
problems. 

(f)  Standard:  Independent  medicat 
evaluation.  A  facility  must  cooperate 
with  a  medical  evaluation  and  an 
inspection  of  care  of  residents  in  the 
facility,  including  evaluation  of  each 
resident's  need  for  facility  care  when 
the  evaluation  has  been  authorized  by 
Slate  or  Federal  government. 

§483.214    Condition  of  participation: 
Facility  staffing. 

The  facility  must  have  enough 
competent  and  appropriately  qualified 
health  care  professional,  administrative 
and  support  staff  to  provide  active 
treatment  through  implementation  of 
the  inpatient  plan  of  treatment  for  each 
resident  and  to  carry  out  other  facility 
requirements.  The  facility  is  responsible 
for  assuring  that  all  services  are 
effective,  timely,  and  meet  the  needs  of 
residents. 

(a)  Standard:  Staffing  status.  (1)  In  a 
facility  that  houses  residents  who  are 
aggressive,  assaultive  or  security  risks, 
responsible  direct  cqre  staff  must  be  on 
duly  and  awake  on  a  24-hour  basis  to 
take  prompt  action  in  case  of  injury, 
illness,  fire  or  other  emergency. 

(2)  In  a  facility  that  docs  not  house 
residents  who  are  aggressive,  assaultive 
or  security  risks,  a  responsible  direct 
care  staff  person  must  be  on  duty  on  a 
24-hour  basis,  but  need  not  remain 
awake  when  residents  are  sleeping. 

(3)  If  any  resident  is  present  in  the 
facility,  a  direct  care  staff  person  must 
be  present.  If  all  residents  are  away  from 
the  facility  during  the  day.  a  staff 
member  must  be  available  by  telephone. 

(b)  Standard:  Professional  staff .  Staff 
may  include  qualified  psychiatrists  and 
other  physicians,  clinical  psychologists, 
psychiatric  nurses,  social  workers, 
substance  abuse  specialists,  and  other 
health  care  professionals  and  ancillary 


staff.  When  licensure,  certification,  or 
registration  is  required  under  Slate  law, 
professional  staff  must  meet  these 
requirements.  Professional  staff  must 
not  be  under  a  sanction  imposed  in 
accordance  with  sections  1156, 1128,  or 
1892  of  the  Act. 

(c)  Standard:  Contracts.  Any 
professional  or  other  services  that  are 
furnished  to  facility  residents  by 
persons  who  are  not  employed  by  the 
facility  must  be  furnished  under  a 
written  contract  that  specifies  the 
contractor's  responsibilities. 

§483.215    Condition  of  participation: 
Resident  rights. 

A  facility  must  protect  and  promote 
the  rights  of  each  resident,  with  special 
consideration  for  residents  who  are 
emancipated  and  have  no  parent  or  h-gal 
guardian,  including  each  of  the 
following  rights: 

(a)  Access  and  visits.  A  resident  has 
a  right  to  see  family  members  and  legal 
guardians  and  to  have  visitors  from 
outside  die  facility. 

(b)  Consultation.  The  resident  has  the 
right  to  be  consulted  as  much  as 
possible  about  his  or  her  treatment. 

(c)  Complaints.  The  resident  has  the 
right  to  file  complaints  with  the  facility 
administrator  or  with  State  officials 
concerning  facility  conditions  or 
treatment. 

(d)  independent  examination.  The 
resident  has  a  right  to  have  independent 
medical  or  psychological  examination. 

(e)  Discharge  planning.  A  resident  has 
a  right  to  participate  in  his  or  her 
discharge  planning. 

§  483.216    Condition  of  participation: 
Facility  practices  and  resident  behavior. 

Each  resident's  care  must  be  provided 
in  a  manner  that  promotes  and 
maintains  hi^  or  her  dignity. 

(a)  Standard:  Restraints.  The  far  ility 
may  not  impose  any  physical  restraints 
or  administer  any  psychoactive  dnigs 
for  purposes  of  discipline  or 
convenience.  No  restraints  may  be  used 
which  are  not  required  to  treat  the 
residents  psychiatric  symptoms  and 
specified  in  the  inpatient  plan  of 
treatment. 

(b)  Standard:  Freedom  from  abuse. 
The  resident  has  the  right  to  be  free 
from  verbal,  sexual,  physical  and  mental 
abuse,  corporal  {)unishment  and 
involuntary  seclusion.  The  facility  must 
develop  written  policies  that  prohibit 
mistreatment,  neglect,  or  abuse  of 
residents  and  ensure  that  the  policies 
are  implemented. 

(1)  The  facility  must — 

(i)  Not  use  verbal,  mental,  sexual  or 
physical  abuse,  corporal  punishment,  or 
involuntary  seclusion;  and 


(Li)  Not  employ  or  contract  with 
individuals  who  have  a  prior 
employment  or  personal  history  of 
abusing,  neglecting  or  mistreating 
individuals,  or  have  been  found  guiUy 
of  any  of  these  acts  in  a  court  of  law. 

(2)  The  facihty  must  not  house 
residents  who  have  aggressive 
tendencies,  or  may  otherwise  be 
dangerous,  in  close  physical  proximity 
with  vulnerable  residents  who  are  prone 
to  be  victimized.  Any  resident  grouping 
must  be  planned  to  protect  the  safety 
and  promote  the  treatment  of  all 
members  of  the  group. 

(3)  The  facihty  must  ensure  that  all 
alleged  violations  involving 
mistreatment,  neglect  or  abuse, 
including  injuries  of  unknown  source. 
are  reported  immediately  to  the 
administrator  of  the  facility  and  to  any 
ether  officials  specified  in  State  law. 

(4)  The  facility  must  have  evidence 
thitt  all  alleged  violations  are  thoroughly 
investigated,  and  must  take  appropriate 
>i<  tion  to  prevent  further  abuse  during 
the  period  of  the  investigation. 

(5)  The  results  of  all  investigations 
must  be  reported  to  the  administrator  or 
tu  his  or  her  designated  representative 
and  to  other  officials  in  accordance  with 
•Stiite  law  within  5  working  days  of  the 
report  of  the  incident.  If  the  alleged 
violation  is  verified,  the  administrator 
must  take  appropriate  corrective  action. 

(c)  Standard:  Drug  therapy.  The 

f  i;:ility  must  not  use  drugs  in  doses  that 
interfere  with  the  resident's  dailv  living 
<i(  tivities. 

( 1 )  When  drugs  are  used  for  control  of 
inappropriate  behavior,  they  must  be 
used  only  as  an  integral  part  of  the 
resident's  plan  of  care  that  is  directed 
specifically  toward  the  reduction  of  and 
eventual  elimination  of  the  behaviors 
tiir  which  the  drugs  are  emploved. 

(2)  Drugs  used  for  control  of 
lii.ippropriate  behavior  must  not  be  used 
unless  it  is  evident  that  the  harmful 
effects  of  the  behavior  clearlv  outweigh 
the  potentially  harmful  effects  of  the 
drugs. 

(d)  Standard:  Resident  work.  The 
t.K.ility  must  ensure  that  residents  are 
not  compelled  to  perform  services  for 
th(>  facility.  If  a  resident  chooses  to 
[)erform  work  for  the  facility, 
compensation  for  the  services  must  be 
mnde  at  prevailing  wage  levels. 

§  483.218    Condition  of  participation: 
Safety  provisions. 

The  facility  must  be  designed. 
( onstructed,  equipped,  and  maintainetl 
to  protect  the  health  and  safety  of  the 
residents.  If  a  circumstance  develops 
that  poses  a  significant  threat  to  the 
health  or  safety  of  facility  residents,  the 
!  iiility  must  address  the  problem 


immediately  and  promptly  advise  the 
State  survey  agency  of  the  problem  and 
the  action  taken  to  remove  the  threat. 

(a)  Standard:  Fire  protection — (1) 
General.  Except  as  provided  in 
paragraph  {a)(2)  of  diis  section,  die 
facility  must  meet  the  appHcable 
provisions  of  either  the  Health  Care 
Occupancies  Chapter  or  the  Residential 
Board  and  Care  Occupancies  Chapter  of 
the  Life  Safety  Code  (LSC)  of  die 
National  Fire  Protection  Association. 
1991  edition,  which  is  incorporated 
herein  by  reference. 

(2)  Exceptions.  For  facihties  that  meet 
the  LSC  definition  of  a  health  care 
occupancy,  (he  State  survey  agency  may 
waive,  for  a  period  considered 
appropriate,  specific  provisions  of  the 
LSC  if— 

(i)  The  waiver  would  not  adversely 
affect  the  health  and  safety  of  the 
residents;  and 

(ii)  Rigid  application  of  specific 
provisions  would  result  in  an 
unreasonable  hardship  for  the  facility. 

(b)  Standard:  Emergency  procedures. 
The  facility  must  develop  and 
implement  written  procedures  to  meet 
all  potential  emergencies,  such  as  fire, 
severe  weather,  and  missing  residents. 
The  facility  must  train  all  new 
employees  in  emergency  procedures 
and  periodically  review  the  procedures. 
All  staff  members  must  demonstrate 
ability  to  follow  the  procedures.  Staff 
emergency  procedure  drills  must  be 
held  at  least  quarterly  on  each  shift. 

(c)  Standard:  Infection  control.  The 
facility  must  implement  an  infection 
control  program  which  prevents, 
controls,  and  investigates  the 
development  and  transmission  of 
communicable  disease  and  infection. 
This  program  must  ensure  that 
appropriate  immunizations  are  done, 
according  to  State  law. 

(1)  When  a  resident  needs  isolation  to 
prevent  the  spread  of  infection,  the 
facility  must  isolate  the  resident  and,  if 
necessary,  transfer  the  resident  to  a 
hospital  for  diagnostic  testing. 

(2)  The  facility  must  prohibit 
employees  with  symptoms  or  signs  of  a 
communicable  disease  or  infected  skin 
lesions  from  direct  contact  with 
residents  or  their  food  if  direct  contact 
will  transmit  the  disease. 

(3)  Personnel  must  handle,  store, 
process,  and  transport  linens  so  as  to 
prevent  the  spread  of  infection. 

(d)  Standard:  Waste  disposal.  The 
facility  must  dispose  of  garbage  and 
refuse,  including  any  toxic  waste 
generated  at  the  facility,  in  accordance 
with  Federal.  State  and  local  laws. 

(e)  Standard:  Pest  control.  The  facility 
must  maintain  an  effective  pest  control 


program  so  that  the  faciUty  is  free  of 
pests  and  rodents. 

(f)  Standard:  Systems.  TTie  facility 
must  maintain  all  essential  mechanical, 
electrical,  and  other  equipment  in  safe 
operating  condition. 

§483.220    Condition  of  PartictpatJon: 
Health  services. 

(a)  Standard:  Hospital  services.  The 
facility  must  have  a  written  transfer 
agreement  in  effect  with  one  or  more 
hospitals  approved  for  participation 
under  the  Medicaid  program  that 
reasonably  assures  that — 

(1)  A  resident  will  be  transferred  from 
the  facility  to  the  hospital  and  admitted 
in  a  timely  manner  when  trans tei  is 
medically  necessary  for  medical  care  or 
acute  psychiatric  care;  and 

(2)  Medical  and  other  information 
needed  for  care  of  the  resident  will  be 
exchanged  between  the  institutions, 
including  any  information  needed  to 
determine  whether  appropriate  care  can 
be  provided  in  a  less  restrictive  setting. 

(b)  Standard:  Medical  seriices. 
Medical  and  emergency  dental  services 
must  be  available  to  each  resident  24 
hours  a  day. 

§  483.222    Condition  of  participation: 
Dietary  services. 

Each  resident  must  receive  a 
nourishing,  well-balanced  diet  that 
meets  the  daily  nutritional  needs  of  the 
resident.  Each  resident  must  receive  a 
minimum  of  3  meals  dailv. 

(a)  Standard:  Dietitian'The  facility 
must  employ  a  qualified  dietitian  on  at 
least  a  part-time  or  consultant  basis.  If, 
a  qualified  dietitian  is  not  emploved  on 
a  full-time  basis,  the  facility  must 
designate  a  person  to  ser\e  as  the 
director  of  food  service.     . 

(b)  Standard:  Menus.  Menus  must  be 
prepared  in  advance  and  must  be 
followed. 

(c)  Standard:  X'utrition.  Each  resident 
receives  food  that  conserves  nutritive 
value,  flavor  and  appearance;  is 
palatable,  attractive  and  at  the  proper 
temperature,  and  is  of  sufficient 
quantity.  Substitute  food  of  similar 
nutritive  value  must  be  offered  to 
residents  who  refuse  standard  food 
ser\'ice. 

(d)  Standard:  Food  procedures.  The 
facility  must — 

(1)  Procure  food  from  sources 
approved  by  Federal,  State  or  local 
authorities;  and 

(2)  Store,  prepare,  distribute  and  ser\e 
food  under  sanitary  conditions. 

§  483.224    Condition  of  participation: 
Space  and  equipment. 

(a)  Standard:  Dining  and  program 
areas.  The  facility  must  provide 
sufficient  space  and  equipment  in 
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dining  and  program  areas  to  enable  staff 
to  provide  residents  with  needed 
services  as  identified  in  each  resident's 
plan  of  care.  The  facility  must  provide 
one  or  more  rooms  designated  for 
resident  dining  and  activities.  These 
rooms  must — 

(1)  Be  well  lighted; 

(2)  Be  well  ventilated,  with 
nonsmoking  areas  identified  if  smoking 
is  allowed  in  the  facility; 

(3)  Be  adeauately  furnished;  and 

(4)  Have  aaequate  space  to 
accommodate  all  activities. 

(b)  Standard:  Resident  rooms. 
Resident  rooms  must  be  designed  and 
equipped  for  the  comfort,  dignity  and 
privacy  >'jf  residents. 

(1)  Bedrooms  must — 

(i)  Accommodate  no  more  than  four 
residents; 

(ii)  Measure  at  least  80  square  feet  per 
resident  in  multiple  resident  bedrooms 
and  at  least  100  square  feet  in  single 
resident  rooms; 

(iii)  Have  direct  access  to  an  exit 
corridor;  and 

(iv)  Have  at  least  one  window  to  the 
outside.  If  the  bedroom  is  below  grade 
level,  the  window  must  be  usable  as  a 
second  means  of  escape  by  the  resident 
occupying  the  room. 

(2)  The  survey  agency  may  grant  a 
variance  to  the  bedroom  sizes  specifi(;d 


in  paragraph  (b)(1)  of  this  section  in 
individual  cases  when  a  physician 
involved  in  direct  patient  care 
documents  that  the  variations  are 
required  by  special  needs  of  residents 
and  will  not  adversely  affect  the  health 
and  safety  of  residents. 

(3)  The  facility  must  provide  each 
resident  with — 

(i)  A  separate  bed  of  proper  size  and 
height  in  the  resident's  room; 

(ii)  A  clean  and  comfortable  mattress 
and  clean  bedding  appropriate  to  the 
weather  and  climate;  and 

(iii)  Functional  furniture  appropriate 
to  the  resident's  needs,  suitable  storage 
space  and  individual  closet  space  in  the 
resident's  bedroom  with  clothes  racks 
and  shelves  accessible  to  the  resident. 

(c)  Standard:  Toilet  facilitit^s.  Each 
resident's  room  must  be  equipped  with 
or  located  near  toilet  and  bathing 
facilities.  The  facility  must — 

(1)  Provide  toilet  and  bathing  facilities 
appropriate  in  number,  size  and  design 
to  meet  the  needs  of  the  residents;  and 

(2)  Provide  for  individual  privacy  in 
toilets,  bathtubs  and  showers. 

(d)  Standard:  Other  environmcntdi 
conditions.  The  facility  must — 

(1)  Ensure  a  safe,  clean,  functional, 
comfortable  and  homelike  environment 


for  residents  and  staff,  including  clean 
bath  and  bed  linens; 

(2)  Establish  procedures  to  ensure  that 
water  is  available  to  essential  areas 
when  there  is  a  loss  of  normal  water 
supply; 

(3)  Maintain  comfortable  temperature 
levels; 

(4)  Maintain  comfortable  soun<i 
levels;  and 

(5)  Have  adequate  outside  ventilation 
by  means  of  windows  or  mechanical 
ventilation  or  a  combination  of  the  two. 

Subpart  G— [Reserved] 

4..Subpart  G  is  reserved. 

Subpart  H— [Reserved] 

5.  Subpart  H  is  reserved. 

(Catalog  of  Federal  Domestic  Assjslam  v 
Program  No.  93.778.  Medical  Assislani  <■ 
Program) 

Dated;  July  5,  1994. 
Bruce  C.  Viadeck, 

Adininistrator.  Health  Care Finononf: 

Administration. 

Dated:  October  24.  1994. 
Uonna  E.  Shalala, 
Secretary. 
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Eugene  District,  OR.  59788-59789 

Medford  District.  OR,  59789-59790 

Phoenix  Resource  Area,  AZ,  59790 
ll 
Maritime  Administration 

PROPOSED  RULES 

Control  and  utilization  of  ports: 
Federal  port  controllers  service  agreements  activation; 
clarification,  59742-59744 


National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions,  Government-owned;  availability  for  licensinfl. 
59795-59797  ^ 

National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  59831 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Nez  Perce  National  Historical  Park,  ID,  MT,  OR,  and  WA 
59790 
National  Register  of  Historic  Places: 

Pending  nominations,  59791 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  59797 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Meetings: 
National  Information  Infrastructure  Advisory  Council, 
59754-59755 

Presidential  Documents 

Special  observances: 
Farm-City  Week,  National  (Proc:.  6757),  59885-59886 

Public  Health  Service 

See  Food  and  Drug  Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sacramento  Municipal  Utility  District,  CA;  water  service 
contract,  59791 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  59804-59808 
Municipal  Securities  Rulemaking  Board,  59810-59814 
National  Association  of  Securities  Dealers,  Inc.,  59802- 

59803,  59808-59810 
New  York  Stock  Exchange,  Inc..  59803-59804 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  59797-59802 

Selective  Service  System 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  59815 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Gateway  Ventures,  L.P.,  59814-59815 

State  Department 

NOTICES 

Passport  travel  restrictions,  U.S.: 
Libya,  59815 
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Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Depositor  Protection  Oversight  Board 

NOTICES 
Meetings: 
Affordable  Housing  Advisory  Board,  59815-59816 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 
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Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
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1538  or  275-0920. 
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This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1413 

RIN  0560-AD55 

Malting  Barley  Assessment 

AGENCY:  Commodity  Credit  Corporation, 
IJSDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  the 
malting  i)arley  assessment  rate  at  zero 
ixncnt  for  the  1994  and  1995  crops  of 
barley.  Malting  bailey  assessments  have 
been  levied  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
section  105B{p)  of  the  Agricultural  Act 
of  1949,  as  amended  (the  1949  Act).  On 
March  7, 1994,  the  CCC  issued  an 
interim  rule  with  respect  to  the  malting 
barley  assessment  rate  for  1993  through 
1995  crops  of  barley.  The  assessment 
rate  was  set  at  2.5  percent.  Lowering  the 
assessment  rate  to  zero  percent  for  the 
1994  and  1995  crops  of  barley  is  taken 
since  it  has  been  determined  that  the 
(ost.s  ii.ssociated  with  levying  the 
assessment  exceed  the  revenue 
generated  by  the  assessment. 
EFFECTIVE  DATE:  November  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sronce,  Agricultural  Economist, 
Grains  Analysis  Division,  FSA,  USDA, 
P.O.  Box  2415,  Washington,  DC  20013- 
2415;  telephone  202-720-4418. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  eccmomy  of  less  than  $100  million; 


|2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(.5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
128f)f). 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  is  Feed  Grain 
Production  Stabilization— 10.055. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Executive  Order  12778 

This  final  rule  has  l)een  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an   * 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 


Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  final  rule  will  reduce  the 
reporting.burden  for  producers  of  1994 
through  1995  crops  of  barley  by 
eliminating  the  requirement  to  complete 
form  ASCS-658,  Report  of  Production, 
for  the  purposes  of  providing  marketing 
evidence  of  barley  marketed  as  malting 
barley.  The  estimated  reduction  in 
burden  hours  on  the  public  will  be 
18,750  hours  annually.  Form  ASCS-658 
is  currently  cleared  under  OMB  No. 
O.5(i0-f)050  through  August  31,  1996. 
ASCS  will  submit  a  request  to  revise  the 
burden  associated  with  the  use  of  form 
ASCS-658  to  the  Office  of  Mcinagement 
and  Budget  by  Dt>ceniber  1, 1994. 

Background 

In  accordance  with  section  ]05B(p)  of 
the  1949  Act,  the  Secretary  of 
Agriculture  is  required  to  levy  an 
assessment  with  respect  to  producers  of 
malting  barley  who  are  participating  in 
the  barley  production  adjustment 
program  for  each  of  the  1991  through 
1995  crop  years.  The  Secretary  is 
required  to  establish  such  assessment  at 
no  more  than  5  percent  of  the  value  of 
malting  barley  produced  on  program 
payment  acres  on  the  farm  and  the 
production  per  acre  on  which  the 
assessment  is  based  shall  not  be  greater 
than  the  farm  program  payment  yield. 

On  March  7,  1994,  the  CCC  issued  an 
interim  rule  with  respect  to  the  malting 
barley  assessment  rate  for  1993  through 
1995  crops' of  barley.  The  assessment 
rate  was  set  at  2.5  percent. 

Public  response  to  the  interim  rule 
which  reduced  the  malting  barley 
assessment  rate  from  5  percent  to  2.5 
perc;ent  was  supportive  of  the  reduction, 
but  encouraged  CCC  to  adopt  a  zero- 
percent  assessment  rate  in  the  final  rule. 
Nine  responses  were  received  from 
representatives  of  industry  and 
producers.  Rep.  Michael  D.  Crapo,  U.S. 
House  of  Representatives,  representing 
the  Second  District  of  Idaho,  also 
encouraged  the  elimination  of  the 
malting  barley  assessment.  Malting 
barley  producers  and  industry 
representatives  overwhelmingly  oppose  - 
the  assessment  of  malting  barley. 

After  considering  these  comrnents,  the 
Secretary  has  determined  in  accordance 
with  section  105B(p)  of  the  1949  Act 
that  the  assessment  will  be  established 
at  zero-percent  for  the  1994  and  1995 
crops  of  barley.  This  action  has  been 
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taken  since  CCC  has  detennined  that 
levying  the  assessment  increases  CCC 
outlays  for  barley  deficiency  payments 
greater  than  the  revenue  generated  by 
the  assessment.  This  increase  in 
deficiency  payments  is  generally  due  to 
changes  in  marketing  patterns  which 
have  occurred  as  producers  of  barley 
market  barley  as  feed  barley  which 
would  otherwise  have  been  marketed  as 
malting  barley  in  order  to  avoid  the 
assessment.  This  causes  the  barley  to  be 
marketed  at  a  lower  price  thus  affecting 
the  prices  used  by  CCC  in  determining 
barley  deficiency  payments. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements,  Rice,  Soil  conservation, 
Wheat. 

Accordingly.  7  CFR  part  1413  is 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C  1308. 1308a.  1309. 
1441-2. 1444-2. 1444f.  1445b-3a.  1461-1469. 
15  U.S.C.  714b  and  714c. 

§1413.110    [Amended] 

2.  A.  In  §  1413.110.  paragraph  (a)  is 
amended  by  deleting  "1995"  and 
inserting  "1993"  in  its  place. 

B.  In  §1413.110,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1413.110    Malting  barley. 

(b)(1)  The  assessment  rate  per  bushel 
wll  be  the  smaller  of: 

(i)(A)  For  the  1991  and  1992  crops  of 
barley,  5  percent  of  the  State  weighted 
average  market  price  of  malting  barley 
produced  on  the  farm  in  those  States 
where  average  market  prices  for  the 
respective  crop  year  are  available  from 
the  National  Agricultural  Statistics 
Service, 

(B)  For  the  1993  crop  of  barley,  2.5 
percent  of  the  State  weighted  average 
market  price  of  malting  barley  produced 
on  the  farm  in  those  States  where 
average  market  prices  for  the  respective 
crop  year  are  available  from  the 
National  Agricultural  Statistics  Service. 
or 

(ii)  The  deficiency  payment  rate  for 
such  crop  of  barley. 

(2)  With  respect  to  those  States  where 
the  information  from  the  National 
Agricultural  Statistics  Service  is  not 
available  for  purposes  of  administering 
subsection  (b)(1).  the  national  average 
market  price  for  the  respective  crop  year 
will  be  used. 

(3)  For  the  1994  and  1995  crops  of 
barley,  no  assessment  will  be  levied. 


Signed  at  Washington,  DC  on  November  9. 
1994. 

Richard  Rominger, 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[PR  Doc.  94-28541  Filed  11-17-94;  8:45  am) 

BILUNQ  CCOE  3410-08-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  145  and  147 
[Docket  No.  92-151-3] 

National  Poultry  Improvement  Plan  and 
Auxiliary  Provisions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule;  correction. 

summary:  We  are  correcting  the 
amendatory  language  that  appeared  in  a 
final  rule  published  in  the  Fcxieral 
Register  on  March  18. 1994  (59  FR 
12795-12805,  Docket  No.  93-137-1), 
and  effective  April  18, 1994.  In  the  final 
rule,  an  amendatory  instruction  directed 
the  revision  of  one  sentence  in  the 
introductory  text  of  a  paragraph,  when 
our  intention  was  to  revise  that  sentence 
and  add  a  new  sentence  immediately 
following  the  revised  sentence.  The  text 
of  both  the  revised  sentence  and  the 
new  sentence  were,  however,  set  out  in 
the  final  rule. 

EFFECTIVE  DATE:  April  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer,  Senior  Coordinator, 
Poultry  Improvement  Staff.  National 
Poultry  Improvement  Plan,  Veterinary 
Services,  APHIS,  USDA,  room  205, 
Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  MD  20782.  (301)  436- 
7768. 

PART  147— AUXILIARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  429;  7  CFR  2.17.  2.51. 

and  371.2(d). 

2.  In  FR  Doc.  94-6187.  page  12805. 
first  column,  amendatory  instruction 
number  29b  is  corrected  as  follows: 

§147.14    [Corrected] 

29.  Section  147.14  is  amended  as 
follows: 


b.  In  the  introductory  text  of 
paragraph  (a)(2).  the  second  sentence  is 
revised,  a  new  third  sentence  is  added, 
and  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  are 
added  to  read  as  set  forth  below. 


Done  in  Washington,  DC,  this  14th  day  of 
November  1994. 

Lonnie  |.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  94-28538  Filed  11-17-94:  8:45  am) 

BILUNO  OOOE  3410-34-P 


DEPARTMENT  OF  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  8 

[Docket  No.  94-19] 

RIN  1557-AB41 

Assessment  of  Fees;  National  Banks; 
District  of  Columbia  Banks 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
regulation  governing  assessments  and 
fees  by  removing  the  specific 
calculation  of  fees  for  examinations  of 
fiduciary  activities,  special 
examinations  and  investigations, 
examinations  of  affiliates  and 
examinations  and  investigations  of 
corporate  activities  (hereinafter,  trust 
and  other  examinations  and 
investigations).  TJiis  interim  rule  is 
intended  to  give  the  OCC  the  ability  to 
reduce  rates  for  trust  and  other 
examinations  and  investigations  from 
the  level  set  forth  in  the  current 
regulation.  The  OCC  will  continue  to 
include  trust  and  other  examination  and 
investigation  fees  in  the  standard  annual 
publication  of  fees. 

DATES:  This  interim  rule  is  effective  on 
November  18,  1994;  Comments  must  be 
received  by  January  17, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street  SW.  Washington, 
DC  20219,  Attention:  Docket  No.  94-19. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Madsen,  Assistant  Chief  Financial 
Officer,  Financial  Review,  Policy  and 
Analysis,  (202)  874-5130;  or  Patricia  S. 
Grady,  Senior  Attorney,  Legislative, 
Regulatory  and  International  Activities, 
(202)  874-5090,  Office  of  the 
Comptroller  of  the  Currency. 
Washington,  DC  20219. 
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SUPf>l£MENTARY  INFORMATION: 
Background 

Under  the  National  Bank  Act,  12 
U.S.C.  1  et  seq.,  the  OCC  is  responsible 
for  supervising  national  banks  and 
ensuring  their  compliance  with 
applicable  law.  Pursuant  to  12  U.S.C. 
482,  the  Comptroller  of  the  Currency 
may  impose  and  collect  assessments, 
fees,  or  other  charges  as  necessary  or 
appropriate  to  carry  out  the 
responsibilities  of  the  office  of  the 
Comptroller.  The  OCC's  supervisory 
responsibilities  include  trust  and  other 
examinations  and  investigations,  for 
which  the  OCC  assesses  a  fee. 

Dating  from  1956, 12  U.S.C.  482 
required  the  OCC  to  assess  all  national 
banks  exercising  fiduciary  powers  and 
all  banks  or  trust  companies  in  the 
District  of  Columbia  exercising  fiduciary 
powers  a  fee  adequate  to  cover  the 
expense  of  such  examinations.  The  OCC 
revised  12  CFR  8.6  in  1984  to  ensure 
that  the  fees  were  adjusted  regularly  to 
cover  the  expenses  of  conducting 
examinations  of  fiduciary  activities. 
Prior  to  1984,  the  OCC  charged  a  fixed 
fee,  that  over  time  did  not  adequately 
cover  the  expenses  of  fiduciary 
exominations. 

The  current  version  of  §  8.6  contains 
a  specific  calculation  for  trust  and  other 
examinations  and  investigations.  This 
calculation  is  used  to  recover  the  total 
costs  of  conducting  trust  and  other 
examinations  and  investigations.  The 
calculation  includes  the  number  of 
hours  OCC  employees  spend  on  an 
examination  or  investigation  multiplied 
by  an  hourly  fee.  The  components  of  the 
hourly  fee  are  direct  costs,  billable 
hours,  and  an  indirect  cost  rate.  The 
direct  costs  include  projected  salary, 
benefits,  and  travel  expenses.  The 
indirect  cost  rate  is  a  ratio  of  total 
indirect  costs  to  total  direct  costs  for  the 
entire  OCC. 

"Hie  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICL\)  (Pub.  L.  102-242)  changed  12 
U.S.C.  482  by,  among  other  things, 
removing  the  specific  requirement  for  a 
fee  adequate  to  recover  expenses  of 
examinations  of  fiduciary  activities. 
FDIQA  authorizes  OCC  to  impose  and 
collect  assessments,  fees,  and  other 
charges  as  necessary  or  appropriate  to 
carry  out  its  responsibilities.  FDICIA 
gave  OCC  increased  flexibility  to  set 
such  assessments,  fees,  and  other 
charges  to  meet  its  expenses  for  carrying 
out  authorized  activities.  Since  FDICIA 
became  effective,  the  specific 
cak:ulation  in  §8.6  is  no  longer 
necessary. 

As  FDICIA  recognized,  the  manner  in 
which  national  banks  conduct  fiduciary 


activities  and  the  relationship  of  those 
activities  to  other  bank  operations  has 
changed  substantially  in  recent  years, 
warranting  more  flexibility  in  the  OCC's 
authority  to  charge  for  supervising  those 
activities.  The  OCC's  current  fee 
structure  for  fiduciary  activities  reflects 
a  view  of  those  activities  as  special  and 
separate  from  other  bank  operations. 
That  is  no  longer  the  case  today,  as 
many  banks'  fiduciary'  activities  are 
integral  parts  of  a  range  of  financial 
products  and  services  provided  bank 
customers.  Accordingly,  the  OCC  has 
concluded  that  it  should  revise  its 
regulation  for  trust  and  other 
examinations  and  investigations  to 
better  utilize  the  flexibility  provided  by 
FDICIA  and  to  reduce  the  fees  currently 
charged  for  trust  and  other  examinations 
and  investigations. 

Changes  Made  by  the  Interim  Rule 

This  interim  rule  removes  the  specific 
calculation  in  §  8.6  to  provide  the  OCC 
with  the  flexibility  to  charge  for  trust 
and  other  examinations  and 
investigations  using  methods  other  than 
those  currently  found  in  §  8.6,  and  to 
reduce  fees.  This  interim  rule  refers  the 
reader  to  the  OCC  Banking  Issuance, 
"Notice  of  the  Comptroller  of  the 
Currency  Fees",  in  which  virtually  all 
other  OCC  fees  are  published. 
Eliminating  the  specific  formula  in  the 
regulation  for  calculating  fees  for  trust 
and  other  examinations  and 
investigations,  as  well  as  the 
requirement  that  fees  be  set  to  recover 
total  costs,  allows  the  OCC  more 
flexibility  to  determine  fees  for  trust  and 
other  examinations  and  investigations 
and  conform  the  treatment  of  those  fees 
with  other  fees  published  in  the  OCC 
Banking  Issuance,  "Notice  of  the 
Comptroller  of  the  Currency  Fees."  The 
OCC  intends  to  use  this  flexibility  to 
reduce  fees  for  1995. 

Use  of  an  Interim  Rule 

The  OCC  has  determined  that  there  is 
good  cause  for  adopting  this  interim 
rule  immediately  upon  publication  in 
the  Federal  Register  without  prior 
notice  and  comment.  The  interim  rule 
confers  a  benefit  on  national  banks  by 
eliminating  the  inflexibility  in  the 
OCC's  current  fee  calculation  for  trust 
and  other  examinations  and 
investigations  and  enabling  the  OCC  to 
reduce  these  fees  for  1995.  Therefore," 
because  the  interim  rule  provides  a 
mechanism  for  the  OCC  to  reduce  fees, 
adoption  with  notice  and  comment  30 
days  after  publication  is  unnecessary 
and  contrary  to  the  public  interest.  The 
OCC  will  continue  to  inform  banks  of 
those  fees  by  publishing  a  schedule  of 
fees  related  to  trust  and  other 


examinations  and  investigations  in  the 
OCC  Banking  Issuance,  "Notice  of 
Comptroller  of  the  Currency  Fees."  The 
Notice  will  be  published  December  1, 

1994,  and  will  be  effective  January  1, 

1995.  The  immediate  effective  date  of 
this  interim  rule  ensures  that  fee 
reductions  in  this  area  for  1995  will  be 
implemented  beginning  January  1. 1995. 

Additionally,  this  interim  rule 
involves  agency  practice  and  procedure. 
The  determination  as  to  how  fees  will 
be  assessed  is  internal  to  the  OCC,  since 
the  Comptroller  is  required  to  recover 
expenses,  but  is  not  required  to  follow 
specific  calculations  or  formulas  when 
determining  fees.  As  a  result,  the  fee 
structure  may  be  revised  as  necessary  to 
meet  OCC  expenses.  Although  the  OCC 
is  not  required  to  provide  notice  and 
public  comment  nor  is  it  required  to 
provide  a  30-day  delayed  effective  date 
under  the  Administrative  Procedure 
Act.  5  U.S.C.  553(b)(A)  and  (d)(3).  the 
OCC  invites  comment  on  any  aspect  of 
this  interim  rule,  and  on  particular 
approaches  the  OCC  should  consider  for 
its  fiduciary  activities  examination  fee 
structure.  If  the  OCC  proposes  to 
implement  a  new  approach  to  trust  fees 
different  from  the  reduction  in  rates  it 
now  contemplates,  such  as  a  separate 
trust  assessment  for  those  banks  with 
fiduciary  activities;  or  if  the  OCC 
proposes  to  increase  fees  for  trust  and 
other  examinations  and  investigations, 
the  OCC  will  seek  appropriate  public 
comment  on  the  change  at  that  time. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
document  is  not  a  significant  regulatory 
action. 

Regulatory  Flexibility  Analysts 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  interim  rule  has  no 
substantial  impact  on  banks  regardless 
of  size.  The  OCC  anticipates  that  the 
changes  made  by  this  interim  rule  will 
have  no  appreciable  impact  on  the 
financial  stability  of  banks. 

List  of  Subjects  in  12  CFR  Part  8 

Assessments.  Fees,  National  banks. 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  8  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 
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PART  8— ASSESSMENT  OF  FEES; 
NATIONAL  BANKS;  DISTRICT  OF 
COLUMBIA  BANKS 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  481. 482  and 
3102;  15  U.S.C.  78c  and  1:  and  26  D.C.  Code 
102. 

2.  Section  8.6  is  revised  to  read  as 
follows: 

S  8.6    Fees  for  fiduciary  activities 
examinations,  special  examinations  and 
investigations  fees,  examination  of 
affiliates,  examinations  related  to  corporate 
activities. 

(a)  Fees.  Pursuant  to  the  authority 
contained  in  12  U.S.C.  481  and  482.  the 
Office  of  the  Comptroller  of  the 
Currency  assesses  a  fee  for  examining 
fiduciary  activities  of  national  and 
District  of  Columbia  banks  and  related 
entities,  for  conducting  special 
examinations  and  investigations  of 
national  and  District  of  Columbia  banks, 
for  conducting  examinations  of  affiliates 
of  national  and  District  of  Columbia 
banks,  and  for  conducting  examinations 
and  investigations  made  pursuant  to  12 
CFR  Part  5,  Rules.  Policies,  and 
Procedures  for  Corporate  Activities. 

(b)  Notice  of  Comptroller  of  the 
Currency  Fees.  The  OCC  publishes  the 
fee  schedule  for  fiduciary  activities, 
special  examinations  and  investigations, 
examinations  of  affiliates  and 
examinations  related  to  corporate 
activities  in  the  Notice  of  Comptroller  of 
the  Currency  Fees  described  in  §  8.8. 

Dated:  November  2, 1994. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
|FR  Doc.  94-28400  Filed  11-17-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-25] 

Modification  of  Class  D  Airspace;  NAS 
Glenview,  IL,  and  Establishment  of 
Class  D  and  Class  E  Airspace; 
Wheeling,  IL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
modified  NAS  Glenview,  IL.  Class  D 
airspace  designation  published  in  a  final 
rule  on  October  13. 1994  [59  FR  51850). 
Airspace  Docket  No.  94-AGL-25.  The 
modified  legal  description  inadvertently 


did  not  include  the  exclusion  of  the 
Wheeling.  IL,  Class  D  airspace  area. 
EFFECTIVE  DATE:  0901  u.t.c.  December  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (708) 294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  94-25320, 
Airspace  Docket  No.  94-AGL-25 
published  on  October  13. 1994  [59  FR 
51850],  modified  the  Class  D  airspace  at 
NAS  Glenview,  IL.  The  modified 
airspace  designation,  however, 
inadvertently  did  not  include  the 
exclusion  of  the  Wheeling.  IL,  Class  D 
airspace  area.  This  action  corrects  the 
error  by  adding  the  exclusionary 
language  to  the  airspace  designation. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Airspace 
Docket  No.  94-AGL-25,  as  published  in 
the  Federal  Register  on  October  13, 
1994  [59  FR  51850],  (Federal  Register 
Document  94-25320,  page  51851, 
column  1)  is  corrected  in  the 
amendment  to  the  incorporation  by 
reference  in  14  CFR  part  71  as  follows: 

§71.1    [Corrected] 

Paragraph  5000    General 


AGL  IL  D  NAS  Glenview,  IL  (Revised] 
NAS  Glenview.  IL 

(Lat.  42"'05'00"  N..  long.  87°49'06"  W.) 
Northbrook  VORTAC 

(Lat.  42''13'26"  N..  long.  87«57'06"  W.) 
Glenview  TACAN 

(Lat.  42''0,S  08"  N..  long.  87''49'21"  W.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  3.000  feet  MSL 
within  a  4.1-mile  radius  of  NAS  Glenview 
and  within  1.8  miles  each  side  of  the 
ivlorthbrook  VORTAC  145"  radial  extending 
from  the  Glenview  NAS  4.1-mile  radius  to 
5.5  miles  northwest  of  the  NAS,  and  within 
1.7  miles  each  side  of  the  Glenview  TACAN 
100"  radial  extending  from  the  4.1-mile 
radius  to  5.7  miles  east  of  the  NAS  and 
within  2.0  miles  west  and  1.4  miles  east  of 
the  Glenview  TACAN  002°  radial  extending 
from  the  4.1-mile  radius  to  6.1  miles  north 
of  the  NAS,  excluding  that  airspace  within 
the  Chicago,  IL.  Class  B  airspace,  and 
Wheeling,  IL,  Class  D  airspace  area  when  it 
is  in  effect.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Des  Plaines,  Illinois  on  November 
3, 1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  94-28532  Filed  11-17-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-A WP-3] 

Amendment  to  Class  D  Airspace; 
Oxnard,  CA,  Camarillo,  CA  and  Naval 
Air  Weapons  Station  (NAWS)  Point 
Mugu.  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  D 
airspace  at  Oxnard,  CA,  Camarillo,  CA 
and  Naval  Air  Weapons  Station  (NAWS) 
Point  Mugu,  CA.  This  action  improves 
inter-facility  coordination  and  enhances 
flight  safety  for  military  aircraft  entering 
the  overhead  pattern  at  NAWS  Point 
Mugu.  The  area  will  be  depicted  on 
aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 

EFFECTIVE  DATE:  0901  UTC,  February  2, 
. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Branch,  AWP-530,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California,  90261;  telephone  (310)  297- 
0010. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  14,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  D  airspace  at 
Oxnard,  CA,  Camarillo.  CA  and  NAWS 
Point  Mugu.  CA  (59  FR  14804).  The 
Class  D  airspace  is  being  modified  to 
simplify  procedures  for  pilots  and 
controllers.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  regarding 
the  proposal.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9B  dated  July 
18, 1994,  and  effective  September  16, 
1994.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  this  Order. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulation  modifies 
Class  D  airspace  at  Oxnard,  California, 
Camarillo,  California,  and  NAWS  Point 
Mugu,  California.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  currenL  It, 
therefore — (1)  is  not  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  108.54.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


AWP  CA  D  Oxnard,  CA  [Revised] 
Oxnard.  CA 

(lat.  34''12'03"  N.,  long.  119''12'26"  W) 
That  airspace  extending  upward  frtim  the 
surface  to  and  including  2,000  feet  MSL 
within  a  4.3-mile  radius  of  the  Oxnard 
Airport,  excluding  that  portion  east  and 
southeast  of  lat.  34'15'39"  N,  long. 
119'09'35"  W;  direct  lat.  34''10'22"  N.,  long. 
119n)9'27"  W.;  direct  lat.  34''07'45"  N.,  long. 
119»12'24"  W.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 


thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AWP  CA  D  Camarillo,  CA  [Revisedl 
Camarillo,  CA 
(lat.  34''12'50"  N.,  long.  1191)5'40"  VV) 
That  airspace  extending  upward  frt)m  the 
surface  to  and  including  2,000  feet  MSL 
within  a  4.3  radius  of  the  Camarillo  Airport, 
excluding  that  protion  south  and  west  of  lat. 
34°09'17"  N.,  long.  119'02'42"  W.;  direct  lat. 
34"'10'35"  N.,  long.  119''03'54"  W.;  direct  lat. 
34<'10'22"  N.,  long.  119''09'27"  W.;  direct  lat. 
34''15'39"  N,  long.  119'"09'35"  W.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Director^'. 

•  •         »         *         • 

AWP  CA  D  NAWS  Point  Mugu.  CA  (Revised) 

NAWS  Point  Mugu,  CA 
(lat.  34"'07'13"  N.,  long.  119''0715"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.000  feet  MSL 
wihtin  a  4.3  radius  of  NAWS  Point  Mugu, 
excluding  that  portion  north  and  west  of  lat. 
34''09'17"  N.,  long.  119''02'42"  VV.;  direct  lat. 
34''10'35"  N..  long  119''03'54"  VV..  direct  lat. 
34'>10'22"  N.,  long.  119''09'27"  VV.;  direct  lat. 
34''07'45"  N.,  long.  119''12'24"  VV.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continously 
published  in  the  Airport/Facility  Directory. 

*  *         *         •         • 

Issued  in  Los  Angeles,  California,  on 
November  3, 1994. 

Dennis  T.  Koehler, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

(FR  Doc.  94-28529  Filed  11-17-94;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  1632;  Amdt  No.  27957] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 


use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SVV., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office  ' 
which  originated  the  SIAF. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs;  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
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airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
those  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  the.se  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC  on  November  4. 
1994. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  LJ.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23.  97.25.  97.27.  97.29.  97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  *   *  Effective  February  2,  1995 

Troy.  AL.  Troy  Muni.  VOR  RWY  7,  Amdt  S, 

Cancelled 
Decatur,  IL,  Decatur.  VOR  RWY  18.  Orig 
Wabash.  IN,  Wabash  Muni.  VOR  or  GPS-A. 

Amdt  10 
Wabash,  IN,  Wabash  Muni,  NDB  or  GPS 

RWY  27.  Amdt  12 
Lawton.  OK.  I-awton  Muni,  VOR  RWY  35. 

Amdt  19 
t>awton.  OK.  Lawton  Muni,  ILS  RWY  35. 

Amdt  6 
Lawton,  OK,  Lawton  Muni,  RADAR-1,  Amdt 

3 
Lawton.  OK.  Lawton  Muni,  RADAR-2.  Amdt 

1 
Moorcland.  OK.  Moorcland  Muni.  NDB  OR 

GPS  RWY  17,  Amdt  3 
Tillamook,  OR,  Tillamook,  NDB-A,  Amdt 

lA.  Cancelled 
Terrell,  TX,  Terrell  Muni,  NDB  RWY  17, 

Amdt  2 
Amery.  WI.  Amery  Muni,  NDB  or  GPS  RWY 

18,  Amdt  5 
New  Richmond.  Wl,  New  Richmond  Muni, 

NDB  RWY  14.  Amdt  1 


•  •  *  Effective  January  5, 1994 

Abbeville,  LA,  Abbeville  Municipal,  VOR/ 

DME-B,  Amdt  2 
Port  Sulphur,  LA,  Port  Sulphur,  VOR/DME- 

B.  Amdt  6 
Monett.  MO,  Monett  Muni,  VOR/DME-A, 

Orig,  Cancelled 
Monett,  Mo.  Monett  Muni.  VOR/DME  RNAV 

RWY  18,  Orig 
Bristow,  OK,  Jones  Meml,  NDB  RWY  35. 

Amdtl 
Mc  Allen.  TX,  Mc  Allen  Miller  Intl,  VOR-A, 

Amdt  13.  Cancelled 
Mc  Allen,  TX,  Mc  Allen  Miller  Intl,  VOR 

RWY  31.  Orig 
Mc  Allen,  TX,  Mc  Allen  Miller  Intl,  LOC  BC 

RWY  31,  Amdt  8 
Rockport,  TX,  Aransas  Co,  VOR/DMI-  OR 

TACAN  OR  GPS-A.  Amdt  8 
Rockport,  TX.  Aransas  Co,  NDB  1  RWY  14, 

Amdt  7 
Rockport.  TX,  Aransas  Co,  NDB  2  RWY  14, 

Amdt  3 

*  •  'Effective December 8, 1994 

Colorado  Springs.  CO,  City  of  Colorado 

Springs  Muni,  ILS/DME  RWY  17L,  Orig 
Colorado  Springs,  CO,  City  of  Colorado 

Springs  Muni,  ILS  RWY  17R.  Amdt  5. 

Cancelled 
Colorado  Springs,  CO.  City  of  Colorado 

Springs  Muni.  ILS  RWY  17R,  Amdt  4 A, 

Cancelled 
Steamboat  Springs,  CO,  Steamboat  Springs/ 
.  Bob  Adams  Field.  VOR/DME-C.  Orig 
Orlando.  FL,  Oriando  Intl,  VOR/DME  RNAV 

RWY  36L,  Orig 
Yap  Island.  FM,  Yap  International,  NDB 

RWY  7,  Amdt  5,  Cancelled 
Yap  Island.  FM.  Yap  International,  NDB 

RWY  7,  Orig 
Yap  Island.  FM.  Yap  International.  NDB/ 

DME  RWY  7,  Amdt  1.  Cancelled 
Yap  Island.  FM.  Yap  International,  NDB/ 

DME  RWY  7.  Orig 
Michigan  City,  IN,  Michigan  City,  VOR  or 

GPS-A.  Amdt  4 
Decorah.  lA.  Dccorah  Muni,  VOR  RWY  29. 

Amdt  3 
Wellington,  KS,  Wellington  Muni.  VOR/DME 

RWY  17,  Amdt  1  Cancelled 
Baltimore.  MD,  Baltimore-Washington  Intl, 

LOC  RWY  10.  Orig.  Cancelled 
Baltimore.  MD,  Baltimore-Washington  Intl, 

ILS  RWY  10,  Amdt  15 
Kansas  City,  MO,  Kansas  City  Intl.  NDB  RWY 

IL,  Amdt  15 
Kansas  City.  MO,  Kansas  City  Intl,  ILS  RWY 

IL,  Amdt  12 
WhiteField,  NH,  Mount  Washington  Regional, 

LOC  RWY  10,  Amdt  4 
Whitefield.  NH,  Mount  Washington  Regional. 

NDB  RWY  10.  Amdt  7 
Block  Island.  RI,  Block  Island  State,  VOR/ 

DME  or  GPS  RWY  10,  Amdt  4 
Block  Island,  RI,  Block  Island  State,  VOR  or 

GPS  RWY  28,  Amdt  4 
Block  Island,  RI,  Block  Island  State.  NDB 

RWY  10,  Amdt  4 
Westeriy,  RI.  Westeriy  State,  NDB  RWY  7, 

Amdt  3 
Westerly,  RI.  Westerly  State,  LOC  RWY  7, 

Amdt  5 
Osceola,  WI.  L  O.  Simenstad  Muni.  NDB 

RWY  28,  Amdt  9 
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•  •  *  Effective  Upon  Publication 

Washington.  DC,  Washington  National. 

RADAR  1,  Amdt  25,  Cancelled 
Wolf  Point,  MT,  L.  M.  Clayton,  NDB  RWY  29, 

Amdt  2 
Concord.  NC.  Concord  Regional,  VOR/DME 

RWY  20,  Amdt  1 
Nacogdoches,  TX,  A.  L.  Mangharo  )r. 

Regional.  ILS  RWY  36,  /Vmdt  2 

IFR  Doc.  94-28531  Filed  11-17-94;  8:45  ami 
BIUJNO  COOe  4910-13-M 


14  CFR  Part  97 

[Docket  No.  27958;  Amdt  No.  1633] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
AOnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980rand  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  F/VA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 


previously  designated  FIXVTemporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  the.se 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  F/VA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  November  4, 
1994. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing. 
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ainending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901 UTC  on 
the  dates  speciHed.  as  follows: 

PART  97-5TANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348, 1354(a). 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23. 97.25, 97.27, 97.29, 97.31, 97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 

Effective  Upon  Publication 


or  TACAN;  §97.25  LOC.  LOC/DME. 
LDA.LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 


FDC  Date 


10/20/94 
10/20/94 

10/20/94 

10/20«4 

10/20/94 

10/20/94 
10/24/94 
10/28/94 

10/28/94 

10/28/94 

10/28/94 


State 


TX 
TX 

TX 

TX 

TX 

TX 
TX 
MA 

MA 

MA 

MA 


Crty 


Corpus  Christi 
Corpus  Christi 


Laredo  .. 

Laredo  .. 

Laredo  .. 

Laredo  .. 
Dallas  ... 
Hyannis 

Hyannis 

Hyannis 

Hyannis 


Airport 


Corpus  Christi  Intl 
Corpus  Christi  Intl 


Laredo  Intl 
Laredo  Intl 
Laredo  Intl 


Laredo  Intl 

Redtjird 

Barnstable  Muni-BoardmarV 

Rolando  Field. 
Barnstat)le  Muni-Boardman/ 

Rolando  Field. 
Barnstaljle  Muni-Boardman/ 

Rolando  Field. 
Barnstable  Muni-Boardman/ 

Rolando  Field. 


FDC  No. 


4/6055 
4/6056 

4/6057 

4/6058 

4/6059 

4/6060 
4/6147 
4/6204 

4/6205 

4/6206 

4/6207 


SIAR 


LOC  RWY  31  AMDT  5... 

VOR  OR  TACAN  OR  GPS  RWY 

17  AMDT  26... 
NDB  OR  GPS  RWY  17R  AMDT 

9... 
NDB  OR  GRS  RWY  17L  AMDT 

2... 
VOR  OR  TACAN  OR  GPS  RWY 

32  AMDT  9... 
ILS  RWY  17RAMDT8... 
ILS  RWY  31  AMDT  6... 
VOR  OR  GRS  RWY  6  AMDT  7... 

ILS  RWY  24  AMDT  16B... 

ILS  RWY  15  AMDT  2... 

NDB  OR  GRS  RWY  24  AMDT 
9A... 


(PR  Doc.  94-28313  Filed  11-17-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  17 

[Docket  No.  R-94-1758;  FR-3777-F-01] 

HUD  Board  of  Contract  Appeals 
Administrative  Claims  Technical 
Amendment 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  HUD  is  amending  its 
regulations  governing  debtor 
correspondence  with  the  HUD  Board  of 
Contract  Appeals.  Since  these 
regulations  were  originally  enacted,  the 
Board  has  revised  some  of  its  procedural 
requirements  and  its  mailing  address 
has  changed.  This  technical  amendment 
will  update  the  regulations. 
EFFECTIVE  DATE:  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Anderson,  Chairman,  Board  of 
Contract  Appeals.  Room  2131. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410-0500.  telephone 


(202)  927-5110.  Hearing  or  speech- 
impaired  individuals  mav  call  (202) 
708-9300  (TDD)  or  1-800-877-8339 
(Federal  Information  Relay  Service 
TDD).  (Other  than  the  "800"  number, 
these  telephone  numbers  are  not  toll 
free). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  HUD  regulations  located  at  24 
CFR  part  17.  subpart  C.  implement  the 
Federal  Claims  Collection  Act  of  1966. 
as  amended  by  the  Debt  Collection  Act 
of  1982  (31 U.S.C.  3711. 3716-18.  and 
5  U.S.C.  5514)  (the  "Act").  The  Act 
requires  that  the  Secretary  or  the 
Secretary's  designee  attempt  the 
collection  of  all  claims  of  the  United 
States  for  money  or  property  arising 
from  HUD  activities.  The  Act  also 
authorizes  the  Secretary  or  the 
Secretary's  designee  to  compromise, 
suspend  or  terminate  action  on  certain 
claims  listed  in  24  CFR  17.60(a). 

The  regulation  at  24  CFR  17.152(a) 
states  that  a  person  who  has  received  a 
Notice  of  Intent  to  collect  a  claim  firom 
HUD  has  the  right  to  present  evidence 
that  all  or  part  of  the  debt  is  not  past- 
due  or  that  the  debt  is  not  legally 
enforceable.  An  Administrative  Judge 
from  the  HUD  Board  of  Contract 
Appeals  reviews  the  evidence  submitted 


by  HUD  and  the  debtor  in  order  to  make 
a  determination  on  the  debt  (24  CFR 
17.152(c)). 

The  regulations  in  24  CFR  17.161  set 
forth  requirements  for  correspondence 
from  the  debtor  seeking  review  to  the 
HUD  Board  of  Contract  Appeals. 
Paragraph  (a)  of  §  17.161  specifies  where 
the  correspondence  must  be  addressed. 
This  paragraph  also  requires  that  the 
debtor  send  a  copy  of  the 
correspondence  to  the  Offsets  Docket 
Clerk. 

Since  24  CFR  17.161(a)  was  originally 
published,  changes  have  occurred 
which  have  caused  the  regulation  to 
become  outdated.  Specifically,  the 
Board  has  implemented  revised 
procedures  which  eliminate  the 
requirement  for  duplicate  filing  by  the 
debtor.  Also,  the  Board's  room  number 
for  mailing  purposes  has  changed  and  is 
incorrect  as  published.  Furthermore, 
since  this  paragraph  relates  to  the 
exercise  of  the  debtor's  rights  before  the 
Board,  the  provision  directing 
correspondence  to  the  Secretary,  and 
not  the  Board,  is  erroneous. 
Accordingly,  24  CFR  17.161(a)  is  being 
updated  to  incorporate  these  changes. 

IL  Justification  for  Final  Rule  Making 

It  is  HUD's  policy  to  publish  rules  for 
public  comment  before  their  issuance 
for  effect,  in  accordance  with  its  own 


regulations  on  rulemaking  found  at  24 
CFR  part  10.  However,  part  10  provides 
that  prior  public  procedure  will  be 
omitted  if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  it  is  uimecessary  to 
solicit  prior  pubUc  comment  before 
publishing  this  rule  for  effect,  because 
HUD  is  merely  updating  24  CFR  part  17 
to  incorporate  changes  in  procedure  and 
address  that  have  occurred  since  the 
regulations  were  originally  enacted. 

III.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quahty  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and. 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Specifically,  this 
rule  merely  updates  an  existing 
regulation  to  incorporate  revisions  in 
procedure  that  have  occurred  since  the 
regulation  took  effect.  It  effects  no 
changes  in  the  current  relationships 
between  the  federal  government,  the 
states  and  their  political  subdivisions  in 
connection  with  this  program. 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  This 
rule  amends  an  existing  regulation  to 
include  procedural  and  address  changes 
that  have  taken  place  since  the 
regulation  was  enacted.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  the 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 


D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small 
entities.  This  rule  merely  updates  an 
existing  regulation  to  include 
procedural  revisions  that  have  been 
implemented  since  the  regulation  was 
first  enacted.  Accordingly,  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entides. 

E.  Regulatory  Agendo 

This  final  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994  (59  FR  57632)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  17 

Administrative  Practice  and 
procedure.  Claims.  Government 
employees.  Income  taxes.  Wages. 

Accordingly,  24  CFR  part  17  is 
amended  as  follows: 

PART  17— ADMINISTRATIVE  CLAIMS 

1.  The  authority  citation  for  24  CFR 
part  1 7  is  revised  to  read  as  follows: 

Authority:  28  U.S.C.  2672;  31  U.S.C.  3711. 
3716-18,  3721.  and  5  U.S.C.  5514;  42  U.S.C 
3535(d). 

Subpart  C — Procedures  for  the 
Collection  of  Claims  by  the 
Government 

2.  The  authority  citation  for  24  CFR 
part  1 7,  Subpart  C  is  revised  to  read  as 
follows: 

Authority:  31  U.S.C  3711,  3716-18,  and  5 
U.S.C  5514;  42  U.S.C.  3535(d). 

3.  Section  17.161  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  17.161    Correspondence  Mitli  the 
Department 

(a)  All  correspondence  from  the 
debtor  to  the  Board  concerning  the  right 
to  review  as  described  in  §  17.152  shall 
be  addressed  to  the  HUD  Board  of 
Contract  Appeals,  Room  2131.  451 
Seventh  Street  SW..  Washington,  DC 
20410-0500. 
•        •        •        •        * 

Dated:  October  26, 1994. 
Henry  G.  Cisneros, 

Secretary. 

IFR  Doc.  94-28510  Filed  11-17-94;  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  203 

[Docket  No.  R-94-1761;  FR-3775-F-011 

Mortgagor  Income  Stability 
Requirement  for  Single  Family 
Mortgage  Insurance 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  HUD  is  repealing  the 
mortgagor  income  stability  requirement 
for  single  family  mortgage  insurance. 
The  current  regulation  requires  that  a 
mortgagor's  (borrower's)  income 
continue  for  the  first  five  years  of  the 
mortgage  term  in  order  for  the 
mortgagee  (lender)  to  include  it  in  the 
mortgagor's  qualifying  ratios.  HUD  feels 
this  five-year  test  for  all  income  sources 
is  too  strict.  By  abolishing  the 
regulation,  the  Federal  Housing 
Conunissioner  will  be  free  to  establish 
income  stability  criteria  as  he  believes 
appropriate  for  a  particular  income 
source  and  the  mortgage  product  being 
offered. 

EFFECTIVE  DATE:  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  E.  Carter,  Director,  Single  Family 
Development  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC, 
20410;  telephone  (202)  708-2700; 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll  free.). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  single  family  home 
mortgage  insurance  program,  the 
Federal  Housing  Administration  (FHA) 
provides  insurance  for  private  lenders 
against  loss  on  mortgages  financing  one- 
to  four-family  dwellings.  This  program 
is  governed  by  the  HUD  regulations  at 
24  CFR  part  203. 

The  regulations  at  24  CFR  203.33  set 
forth  requirements  concerning  the 
relationship  between  the  mortgagor's 
income  and  the  mortgage  payments. 
Specifically.  24  CFR  203.33(a)  requires 
that  the  mortgagor  establish  that  his  or 
her  gross  income  is,  and  will  be. 
adequate  to  meet  the  periodic  payments 
required  by  the  mortgage,  as  well  as  any 
other  long  term  obligations.  Paragraph 
(b)  of  this  section  requires  that  only 
stable  income  expected  to  continue  for 
approximately  the  first  five  years  of  the 
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mortgage  term  be  included  in 
§  203.33(a)'s  income  adequacy 
calculation. 

HUD  is  repealing  24  CFR  203.33(b). 
Experience  has  shown  that  the  current 
five  year  projection  of  income  is  neither 
reasonable  nor  is  it  required  by  the 
Veteran's  Administration,  the 
government-sponsored  enterprises  of 
the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporation,  or  the  private 
mortgage  insurers.  These  entities  have 
established  different  criteria  for  income 
stability  determination  depending  on 
the  income  source  and  other  variables. 
HUD  feels  the  FHA  Commissioner 
should  be  permitted  the  same  latitude. 

By  abolishing  24  CFR  203.33(b).  the 
Commissioner  will  be  free  to  establish 
income  stability  criteria  as  he  sees 
appropriate  for  a  particular  income 
source  and  the  mortgage  product  being 
offered.  This  will  also  enhance  the 
Commissioner's  ability  to  respond  to  a 
changing  mortgage  market. 

II.  Justification  for  Final  Rule  Making 

It  is  HUD's  policy  to  publish  rules  for 
public  comment  before  their  issuance 
for  effect,  in  accordance  with  its  own 
regulations  on  rulemaking  found  at  24 
CFR  part  10.  However,  part  10  provides 
that  prior  public  procedure  will  be 
omitted  if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  it  is  unnecessary  to 
solicit  prior  public  comment  before 
publishing  this  rule  for  effect,  because 
this  rule  is  merely  eliminating  a 
burdensome  requirement  which  denies 
borrowers  homeownership 
opportunities.  HUD  will  still  maintain 
reasonable  and  adequate  underwriting 
standards. 

III.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and. 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 


between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Specifically,  this 
rule  is  directed  towards  applicants  and 
participants  in  HUD's  single  family 
mortgage  insurance  program.  It  effects 
no  changes  in  the  current  relationships 
between  the  federal  government,  the 
states  and  their  political  subdivisions  in 
connection  with  this  program. 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  This 
rule  eliminates  a  cumbersome 
administrative  requirement  for 
borrowers  participating  in  HUD's  single 
family  mortgage  insurance  program.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from  the 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
60S(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  rule  does  not  significantly 
alter  FHA  insurance  benefits,  but 
removes  a  strict  impediment  to  those 
applying  for  mortgage  insurance. 
Accordingly,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Regulatory  Agenda 

This  final  rule  was  listed  as  item  1791 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  November 
14. 1994 (59  FR  57632.  57654)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  203 

Hawaiian  natives.  Home 
improvement,  Indians — lands.  Loan 
programs— housing  and  community 
development,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly.  24  CFR  part  203  is 
amended  as  follows. 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 


Authority:  12  U.S.C  1709, 1710. 1715b;  42 
U.S.C  3535(d).  In  addition,  subpart  C  is  also 
issued  under  12  U.S.C  1715(u). 

2.  Section  203.33  is  amended  by 
removing  paragraph  (b).  and  by 
redesignating  paragraph  (c)  as  paragraph 
(b). 

Dated:  November  4. 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
IFR  Doc  94-28509  Filed  11-17-94;  8:45  am] 
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24  CFR  Parts  880, 881,  and  883 
[Docket  No.  R-84-1671;  FR-ai22-f-05] 
RIN  2S01-AB35 

Preferences  for  Admission  to  Assisted 
Housing;  Correction  to  Final  Rule 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule;  correction. 

summary:  This  document  revises  the 
applicability  provisions  of  regulations 
for  the  Section  8  new  construction  and 
substantial  rehabilitation  programs. 
These  applicability  provisions  state  that 
the  management  requirements  of  the 
rules  do  not  apply  to  projects  that  came 
under  contract  with  HUD  before  the 
date  of  issuance  of  a  major  revision  of 
those  rules  published  in  1979-80.  Since 
the  changes  to  the  system  of  Federal  and 
local  preferences  for  admission  to  the 
new  construction  and  substantial 
rehabilitation  programs  that  were  made 
by  a  1990  statute  apply  to  all  projects 
operated  under  these  programs,  this 
final  rule  makes  a  technical  correction 
to  the  applicability  sections  to  provide 
that  the  HUD  regulations  implementing 
the  statutory  Federal  preference  system 
apply  to  all  Section  8  new  construction 
and  substantial  rehabilitation  (including 
State  Housing  Agency  administered) 
projects  under  these  rules. 
EFFECTIVE  DATE:  December  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Hunter.  Acting  Director, 
Planning  and  Procedures  Division, 
Office  of  Multifamily  Housing, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410.  telephone  (202) 
708-3944  (voice);  (202)  708-4594 
(TDD).  These  telephone  numbers  are  not 
toll-free. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  applicability  sections  of  the 
Section  8  Housing  Assistance  Payments 
Programs  for  New  Construction. 
Substantial  Rehabilitation,  and  State 
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Housing  Agencies  (§§  880.104(b), 
881.104(b).  and  883.105(b))  currently 
state  that  the  subpart  dealing  with 
management  of  projects,  which  includes 
the  preference  requirements,  applies  to 
projects  "for  which  an  Agreement  (to 
Enter  into  Housing  Assistance  Payments 
Contract]  was  not  executed  before  the 
effective  date  of  these  revised 
regulations." 

The  "revised  regulations"  referenced 
in  these  provisions  were  the  ones 
published  in  late  1979  and  early  1980 
for  the  three  different  programs.  For  the 
New  Construction  program,  the 
regulations  were  published  on  October 
15. 197ft  (44  FR  59410);  for  the 
Substaniial  Rehabilitation  program,  the 
regulations  were  published  on  January 
31. 1980  (45  FR  7085);  and  for  the  State 
Housing  Agency  program,  the 
regulations  were  published  on  January 
30, 1980  (45  FR  6889). 

II.  Applicability  of  Preference 
Requirements 

The  subject  of  Federal  preference  in 
admissions  to  these  programs  has  been 
addressed  in  subsequent  amendments  of 
the  management  subpart  of  these 
regulations,  including  the  final  rule 
published  on  July  18. 1994  (59  FR 
36616).  The  Federal  preference 
requirements,  now  stated  in  a  1990 
statutory  provision  (section  545(c)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  104  Stat.  4220,  42  U.S.C. 
1437f  note),  apply  to  all  Section  8  new 
construction  and  substantial 
rehabilitation  (including  State  Housing 
Agency  administered)  projects.  The  date 
the  Agreement  between  the  Department 
and  the  project  owner  was  executed 
does  not  affect  the  applicability  of  the 
1990  preference  requirements. 
Consequently,  the  applicability  sections 
of  the  regulations  for  these  programs 
should  have  been  changed  in  the  July 
1994  rule  on  preferences,  and  this 
correction  is  being  published  to  clarify 
that  the  Federal  preference  regulations 
(§§  880.613-880.617.  881-613-881.617. 
and  883.714-883.718)  do  apply  to  all 
Section  8  new  construction  and 
substantial  rehabilitation  projects, 
regardless  of  the  date  of  execution  of  the 
Agreement. 

in.  Findings  and  Certifications 

A.  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  in  connection 
with  the  previous  final  rule  on 


preferences.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276, 451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

B.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  only  to  the 
extent  required  by  the  statute  being 
implemented.  Since  the  rule  merely 
carries  out  a  statutory  mandate  and  does 
not  create  any  new  significant 
requirements,  it  is  not  subject  to  review 
under  the  Executive  Order. 

C.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  'ts  not 
subject  to  review  under  the  Order.  The 
rule  merely  carries  out  the  mandate  of 
federal  statute  with  respect  to  admission 
preferences. 

D.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  does  not  place  major 
burdens  on  housing  owners. 

E.  Regulatory  Agenda 

This  rule  was  listed  as  item  1764  in 
the  Department's  Semiannual 
Regulatory  Agenda  published  on 
November  14,  1994  (59  FR  57632, 
57648)  in  accordance  with  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

F.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  programs 
affected  by  this  rule  is  14.182. 

List  of  Subjects 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
community  development.  Rent 


subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapter  VIII  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

1.  The  authority  citation  for  part  880 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437a,  1437c.  1437f, 
3535(d),  and  1.3611-13619. 

2.  In  §880.104.  a  new  paragraph  (d) 
is  added,  to  read  as  follows: 

§  880.104    Applicability  of  revised 
regulation. 

*        *        «        *        * 

(d)  Notwith.standing  the  provisions  of 
paragraph  (b)  of  this  section,  the 
provisions  of  §§  880.613  through 
880.617  (concerning  preferences  for 
selection  of  applicants)  apply  to  ail 
projects,  regardless  of  when  an 
Agreement  was  executed. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

3.  The  authority  citation  for  part  881 
continues  to  read  as  follows: 

Authorily:  42  U.S.C.  1437a,  1437c.,  1437f, 
3535(d),  12701,  and  13611-1.3619. 

4.  In  §  881.104,  a  new  paragraph  (d) 
is  added,  to  read  as  follows: 

§  881.104    Applicability  of  revised 
regulation. 

***** 

(d)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  the 
provisions  of  §§  881.613  through 
881.617  (concerning  preferences  for 
selection  of  applicants)  apply  to  all 
projects,  regardless  of  when  an 
Agreement  was  executed. 

PART  883-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAIM— STATE  HOUSING 
AGENCIES 

5.  The  authority  citation  for  part  883 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437f, 
3535(d),  and  13611-13619. 

6.  In  §  883.105,  a  new  paragraph  (d) 
is  added,  to  read  as  follows: 
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§883.105    Applicability  of  revised 
regulation. 

•        •        *        *        » 

(d)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  the 
provisions  of  §§883.714  through 
883.718  (concerning  preferences  for 
selection  of  applicants)  apply  to  all 
projects,  regardless  of  when  an 
Agreement  was  executed. 

Dated:  October  31. 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  94-28511  Filed  11-17-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 

[FRL-5108-3] 

0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act;  Standards 
of  Performance  for  New  Stationary 
Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Technical  amendment. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA).  this 
technical  amendment  amends  the  table 
that  displays  the  control  numbers  issued 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  PRA.  This 
technical  amendment  updates  the  table 
to  display  accurately  in  the  Code  of 
Federal  Regulations  (CFR)  changes  in 
the  status  of  the  0MB  approvals  related 
to  one  EPA  regulation  previously 
included  in  the  table  and  to  add  one 
approval  to  the  table. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Eagles  (202)  260-5585. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
today  amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  0MB 
for  various  regulations.  Today's 
amendment  updates  the  table  to  display 
accurately  those  information 
requirements  promulgated  under  several 
rules.  The  aHiected  regulations  are 
codified  at  40  CFR  part  60.  subparts  S. 
T.  U.  V.  W.  and  X.  EPA  will  conUnue 
to  present  0MB  control  numbers  in  a 
consolidated  table  format  to  be  codified 
in  40  CFR  part  9  of  the  Agency's 
regulations,  and  in  each  CFR  volume 
containing  EPA  regulations.  The  table 
lists  the  section  numbers  with  reporting 
and  recordkeeping  requirements,  and 


the  current  OMB  control  numbers.  This 
display  of  the  OMB  control  numbers 
and  their  subsequent  codification  in  the 
CFR  satisfies  the  requirements  of  the 
PRA  (44  U.S.C.  3501  et  seq.)  and  OMB's 
implementing  regulations  at  5  CFR 
1320. 

The  ICRs  were  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result.  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

List  of  Subjects  in  40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

Dated:  November  14. 1994. 
Carol  M.  Brovtrner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  In  Part  9: 

a.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  etseq.,  136-136y: 
15  U.S.C.  2001.  2003.  2005.  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348:  31  U.S.C.  9701:  33 
U.S.C.  1251  etseq.,  1311. 1313d,  1314. 1321. 
1326, 1330, 1344. 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243.  3  CFR.  1971-1975 
Comp.  p.  973;  42  U.S.C.  241.  242b,  243.  246, 
300f,  300g.  300g-l.  300g-2,  300g-3.  300g-4, 
300g-5.  300g-6.  300hl.  300)-2.  30O|-3.  300i- 
4.  300J-9. 1857  etseq..  6901-6992k,  7401- 
7671q,  7542.  9601-9657. 11023.  11048. 

b.  Section  9.1  is  amended  by 
removing  the  entries  "60.203(a).(c)", 
"60.204",  "60.213(a),(c)".  "60.214". 
"60.223(a).(c)".  "60.224". 
"60.233(a).(c)".  "60.234". 
"60.243(a).(c)".  and  "60.244". 

c.  Section  9.1  is  amended  by  adding 
the  following  entries  under  the 
indicated  heading  in  numerical  order: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 
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40  CFR  Citation 


OMB  Control  hk). 


40  CFR  Citatkjn 


OMB  Control  No. 


Standards  o1  Perlomv 
ance  for  New  Sta- 
tionary Sources' 


60.192(b) 
60.194-60.195 
60.203-60.204 
60213-60-214 
60.223-60.224 


2060-0031 
2060-0031 
2060-0037 
2060-0037 
2060-0037 


60.233-60.234 
60243-60.244 


2060-0037 
2060-0037 


'  Ttie  ICRs  referenced  in  this  section  of  ttie 
tat)le  erxxMTipass  ttie  applicable  general  provi- 
sions contained  in  40  CFR  part  60,  subpart  A, 
which  are  not  independent  information  collec- 
tion requirements. 

[FR  Doc.  94-28546  Filed  11-17-94;  8:45  am) 
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40  CFR  Part  52 
[NM-21-1-«398a;  FRL-«103-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Revision  to  the  State 
Implementation  Plan  Correcting  Sulfur 
Dioxide  Enforceability  Deficiencies 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  New  Mexico  Air  Quality 
Control  Regulations  (AQCR)  002.  651, 
and  652.  These  revisions  correct 
enforceability  deficiencies  and 
strengthen  the  provisions  of  the 
regulations.  This  action  also  removes 
AQCR  605  from  the  New  Mexico  SIP 
because  AQCR  605  has  never  applied  to 
a  facility  within  the  State,  and  the 
State's  operating  permits  and  new 
source  review  programs  would  govern 
any  such  sources  which  would  exist  in 
the  future. 

DATES:  This  final  rule  will  become 
effective  on  January  17. 1995  unless 
notice  is  received  by  December  19.  1994 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  ProgramsBranch 
(6T-A),  1445  Ross  Avenue,  suite  700. 
Dallas,  Texas  75202-2733. 


I 


U.S.  Environmental  Protection 
Agency,  Air  and  Radiation  Docketand 
Information  Center,  401  M  Street,  SW., 
Washington,  DC  20460. 

New  Mexico  Environment 
Department,  Air  Monitoring  &  Control 
Strategy  Bureau,  1190  St.  Francis  Drive, 
room  So.  2100,Santa  Fe,  New  Mexico 
87503. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  USEPA  Region  6, 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733.  telephone  (214)  665-7258. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  nation-wide  effort  is  underway  to 
have  sulfur  dioxide  (SO2)  enforceability 
deficiencies  identified  and  corrected  in 
SIPs  before  operating  permit  programs 
become  effective.  Because  the  operating 
permit  programs  will  initially  codify 
underlying  SIP  requirements,  it  is 
important  that  the  underlying  SIP  be 
enforceable  so  that  permits  themselves 
will  be  enforceable.  The  EPA.  Region  6. 
provided  a  list  of  deficiencies  in  AQCRs 
602.  605.  651.  and  652  to  the  State  of 
New  Mexico  by  cover  letter  dated  March 
13, 1991.  The  Region  used  the  "SO2  SIP 
Enforceability  Checklist"  when 
reviewing  the  New  Mexico  regulations 
for  enforceability  deficiencies.  This 
checklist,  developed  by  the  EPA.  was 
included  as  an  attachment  to  the 
November  28. 1990.  memorandum  from 
Robert  Bauman  and  Rich  Biondi  to  the 
Air  Branch  Chiefs.  This  memorandum, 
as  well  as  the  EPA.  Region  6.  March  13. 
1991.  letter  are  included  as  attachments 
to  the  Technical  Support  Document. 
The  checklist  focused  on  the  following 
topics:  (1)  Clarity;  (2)  averaging  times 
consistent  with  protection  of  the  SO2 
National  Ambient  Air  Quality  Standards 
(NAAQS);  (3)  clear  compliance 
determinations;  (4)  continuous 
emissions  monitoring;  (5)  adequate 
reporting  and  recordkeeping 
requirements;  (6)  director's  discretion 
i-ssues;  and  (7)  stack  height  issues. 

Analysis  of  State  Submission 

A.  Procedural  Background 

The  Clean  Air  Act  (the  Act)  requires 
states  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 
.such  state  after  reasonable  notice  and 


public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

The  State  of  New  Mexico  held  a 
public  hearii  g  onOf:tober  8, 1993,  to 
entertain  public  comment  on  proposed 
revisions  to  AQCRs  602,  605.  651.  and 
652  addressing  enforceability 
corrections,  including  the  removal  of 
AQCR  605  bom  the  New  Mexico  SIP. 
There  were  no  written  public  comments 
submitted  in  conjunction  with  the 
public  hearing.  Following  the  public 
hearing  and  consideration  of  hearing 
comments,  the  revisions  were  adopted 
by  the  State  and  filed  with  the  State 
Records  and  Archives  Center  on 
November  17, 1993.  The  revisions  were 
submitted  by  the  Governor  to  the  EPA 
by  cover  letter  dated  January  28, 1994. 

The  SIP  revision  package  was 
reviewed  by  the  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V.  A  letter  dated  March  30. 
1994,  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

B.  Rex'iew  of  Revisions  to  AQCRs  602. 
605.  651.  and  652 

The  State  of  New  Mexico  revised 
AQCRs  602.  605.  651,  and  652  to  correct 
SO2  enforceability  deficiencies  and  to 
update  the  New  Mexico  SIP.  For  a 
detailed  explanation  of  each  change  to 
the  regulations  being  approved  in  this 
action,  please  refer  to  the  Technical 
Support  Document.  A  brief  summary  of 
the  revisions  is  presented  in  the 
following  paragraphs. 

1.  AQCR  602-Coal  Burning 
Equipment— Sulfur  Dioxide 

The  amendments  to  AQCR  602  affect 
two  coal-fired  power  plants:  (1)  The 
Public  Service  Company  of  New  Mexico 
San  Juan  Plant;  and  (2)  the  Plains 
Electric  Escalante  Plant.  Language  was 
added  to  the  regulation  to  protect  the 
three-hour  SO2  NAAQS,  and  excess 
emissions  reporting  requirements  were 
clarified.  The  remainder  of  the  revisions 
being  approved  in  this  action  resulted 
from  clarifying,  renumbering,  and 


updating  certain  sections  of  the 
regulation.  These  changes  represent 
small  and  noncontroversial  revisions. 

2.  AQCR  605— Oil  Burning 
Equipment— Sulfur  Dioxide 

The  revision  of  AQCR  605  consisted 
of  the  deletion  of  this  regulation  from 
the  New  Mexico  SIP.  The  requirements 
of  AQCR  605  have  never  applied  to  a 
facility  within  the  State  because  no 
existing  facility  has  ever  burned  enough 
oil  to  trigger  the  regulation's  emission 
limit.  In  the  future,  major  sources 
within  the  State  which  bum  oil  on  a 
partial  or  standby  basis  will  be  governed 
by  the  upcoming  operating  permits 
program.  Sulfur  dioxide  emissions  from 
oil  burning  new  sources,  both  minor 
and  major,  will  be  governed  by  the  new 
source  review  permits  program  as  well 
as  by  the  Federal  new  source 
performance  standards  for  industrial 
boilers  (40  CFR  part  60.  subparts  Db  and 
Dc). 

3.  AQCR  651— Sulfuric  Acid  Production 
Units— Sulfur  Dioxide.  Acid  Mist  and 
Visible  Emissions 

The  amendments  to  AQCR  651 
currently  do  not  affect  any  facilities 
since  the  two  existing  facilities  the 
regulation  applied  to.  Climax  Chemical 
in  Lea  County  and  the  Quivera  Mining 
Ambrosia  Lake  Plant  in  Cibola  County, 
have  closed  and  are  not  currently  in 
operation.  The  State  deleted  the 
provisions  applicable  to  new  sources 
because  that  language  was  duplicative 
of  the  State's  delegated  Federal  new 
source  performance  standards  (NSPS) 
covering  these  sources.  Language  was 
added  to  the  regulation  to  protect  the 
three-hour  SO2  NAAQS.  and 
compliance  determination  methods 
were  clarified,  including  the 
involvement  of  the  EPA  in  the  approval 
of  equivalent  test  methods  and 
alternative  means  of  continuous 
emission  monitoring  (CEM)  verification. 
The  State  also  added  a  15-minute 
cycling  time  provision  for  CEM  systems 
pursuant  to  40  CFR  part  51.  appendix  P. 
section  3.4.2.  The  remainder  of  the 
revisions  to  AQCR  651  resulted  from 
correcting  typographical  errors,  and 
from  clarifying,  renumbering,  and 
updating  certain  sections. 

4.  AQCR  652— Nonferrous  Smelters- 
Sulfur 

The  major  revisions  to  AQCR  652 
affect  the  Phelps  Dodge  Hidalgo  Copper 
Smelter  at  Playas  as  well  as  any  new 
smelters.  The  Phelps  Dodge  Copper 
Smelter  at  Hurley  is  only  afiiected  by 
minor  revisions  to  this  regulation.  The 
major  revisions  to  AQCR  652  specify  the 
methods  for  calculating  and  reporting 
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the  sulfur  removal  rate  for  new  smelters 
in  accordance  with  a  written  plan 
developed  cooperatively  by  the  New 
Mexico  Envirorunent  Department  and 
Phelps  Dodge  Hidalgo,  and  reviewed 
and  approved  by  the  EPA.  This  wTitten 
plan  is  being  approved  in  this  Federal 
Register  action.  In  summary,  the  plan 
outlines  the  requirements  for  a  monthly 
physical  inventory  of  sulfur  bearing 
materials  plantwide,  and  for  the  manner 
in  which  die  monthly  sulfur  recovery  is 
calculated  (dividing  the  tonnage  of 
sulfur  recovered  by  the  tonnage  of  sulfur 
input). 

The  State  also  added  provisions 
calling  for  the  use  of  best  engineering 
practices  regarding  fugitive  sulfur 
emissions  from  new  nonferrous 
smelters.  Compliance  determination 
methods  were  also  clariHed  and  revised 
to  include  the  involvement  of  the  EPA 
in  the  approval  of  equivalent  test 
methods  and  alternative  means  of  CEM 
verification.  In  addition,  reporting  and 
recordkeeping  provisions  were  added 
for  new  nonferrous  smelters.  The 
remainder  of  the  revisions  to  the 
regulation  resulted  from  clarifying, 
renumbering,  and  updating  certain 
sections. 

Final  Action 

The  EPA  is  approving  a  revision  to 
the  New  Mexico  SIP  to  include 
revisions  to  AQCRs  602, 605,  651.  and 
652.  These  revisions  correct 
enforceability  deficiencies  and 
strengthen  the  provisions  of  AQCRs  602. 
651,  and  652,  and  remove  AQCR  605 
from  the  New  Mexico  SIP  as  discussed 
above.  The  revisions  were  filed  with  the 
State  Records  and  Archives  Center  on 
November  17,  1993,  and  were  submitted 
by  the  Governor  to  the  EPA  by  cover 
letter  dated  January  28. 1994. 

The  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  action  will  be  effective 
January  17, 1995  unless,  by  December 
19. 1994  notice  is  received  that  adverse 
or  critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequent 
document  that  will  withdraw  the  final 
action.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
final  rule  based  on  this  action  ser\'ing  as 
a  proposed  rule.  The  EPA  will  not 


institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  January  17, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Miscellaneous 

Under  the  Regulator>'  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (1976):  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  17. 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 


Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
imder  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1,1982. 

Dated:  October  26, 1994. 
William  B.  Hathaway. 
Acting  Regional  Administrator  (6AI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  GG — New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  {c)(58)  to  read  as 
follows: 


§52.1620 


Identification  of  plan. 

•        •        * 


(c)*   *   • 

(58)  A  revision  to  the  New  Mexico 
State  Implementation  Plan  (SIP)  to 
include  revisions  to  AQCRs  602,  605, 
651.  and  652,  submitted  by  the 
Governor  by  cover  letter  dated  January 
28. 1994.  The  revision  to  AQCR  605 
consists  of  removing  AQCR  605  from 
theNew  Mexico  SIP. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  New  Mexico  Air 
Quality  Control  Regulation  602-Coa/ 
Burning  Equipment-Sulfur  Dioxide, 
Section  A.l,  Section  A. 2,  Section  A. 3. 
Section  B.l,  Section  C.l,  Section  E.2.a. 
Section  E.2.d.  Section  F.l.b,  Section  F.7 
and  Section  G,  as  filed  with  the  State 
Records  and  Archives  Center  on 
November  17. 1993. 

(B)  Revisions  to  New  Mexico  Air 
Quality  Control  Regulation  651-Su//uric 
Acid  Production  Units-Sulfur  Dioxide, 
Acid  Mist  and  Visible  Emissions, 
Section  A.  Section  B.  Section  C.  Section 
D,  Section  E,  Section  F,  Section  G  and 
Section  H,  as  filed  with  the  State 
Records  and  Archives  Center  on 
November  17. 1993. 

(C)  Revisions  to  New  Mexico  Air 
Quality  Control  Regulation  652- 
Nonfenous  Smelters-Sulfur,  Section 
B.2.  Section  Cl,  Section  D.  Section  G. 
Section  H.  Section  I.  Section  J,  Section 
K  and  Section  L.  as  filed  with  the  State 


Records  and  Archives  Center  on 
November  17. 1993, 

(ii)  Additional  material. 

(A)  The  document  entitled  "Hidalgo 
Smelter  Sulfur  Recovery  Procedures." 
including  appendix  1.  "Physical 
Inventory  for  Sulfur  Recovery 
Calculations."  and  appendix  2. 
"Monthly  Sulfiu"  Recovery  Calculation." 
IFR  Doc.  94-28485  Filed  11-17-94;  8:45  ami 
aiLUNQ  CODE  wao-so-F 


40  CFR  Part  52 
nL25-2-6544;  FRL  5097-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 


SUMMARY:  On  May  25. 1994.  the  USEPA 
proposed  to  conditionally  approve  a 
State  Implementation  Plan  (SIP)  request 
for  Lake  Calumet.  McCook,  and  Granite 
City,  Illinois.  The  request  was  submitted 
by  the  State  of  Illinois  for  the  purpose 
of  bringing  about  the  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM). 
Public  comments  were  solicited  on  the 
proposed  SIP  revision,  and  on  USEPA's 
proposed  rulemaking  action.  The  public 
comment  period  ended  on  June  24. 
1994.  and  two  public  comment  letters 
were  received.  This  rulemaking  action 
conditionally  approves,  in  final,  the  SIP 
revision  request  for  Lake  Calumet, 
McCook.  and  Granite  City,  Illinois  as 
requested  by  Illinois. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  December  19, 1994. 
ADDRESSES:  Copies  of  the  State's 
submittal,  and  other  materials  relating 
to  this  rulemaking  are  available  at  the 
following  address  for  review:  United 
States  Environmental  Protection 
Agency.  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

The  docket  may  be  inspected  between 
the  hours  of  8:30  a.m.  and  12  noon  and 
from  1:30  p.m.  until  3:30  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  the  USEPA  for  copying 
docket  material. 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102), 
room  1500,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington.  DC  20460. 
FOn  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Regulation 


Development  Branch,  Regulation 
Development  Section  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5,  Chicago,  Illinois  60604.  (312) 
886-3299. 

Anyone  wishing  to  visit  the  Region  5 
offices  should  first  contact  David 
Pohlman. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  107(d)(4)(B)  of  the 
Clean  Air  Act  (Act),  as  amended  on 
November  15. 1990  (amended  Act), 
certain  areas  ("initial  areas")  were 
designated  nonattainment  for  PM. 
Under  section  188  of  the  amended  Act 
these  initial  areas  were  classified  as 
"moderate".  The  initial  areas  include 
the  Lake  Calumet.  McCook.  and  Granite 
City,  Illinois,  nonattainment  areas.  (See 
40  CFR  81.314  for  a  complete 
description  of  these  areas.)  Section  189 
of  the  amended  Act  required  State 
submission  of  a  PM  SIP  for  the  initial 
areas  by  November  15. 1991. 

Illinois  submitted  the  required  SIP 
revision  for  the  Lake  Calumet,  McCook. 
and  Granite  City,  Illinois,  PM 
nonattainment  areas  to  USEPA  on  May 
15, 1992.  The  submitted  control 
measures  for  point  sources  in  the  Lake 
Calumet.  McCook.  and  Granite  City 
nonattainment  areas  include  a  general 
grain  loading  limit  of  0.03  grains  per 
standard  cubic  foot  (gr/scO,  as  well  as 
control  measures  for  specific  sources. 
The  specific  control  measures  consist  of 
regulations  that  impose  grain  loading 
limits,  pounds  per  ton  limits,  and 
pounds  per  million  British  thermal 
units  limits  (Ib/MMBTU).  Other  control 
measures  for  specific  sources  are  listed 
in  sections  212.324,  212.362,  212.425. 
212.458,  and  212.464  of  Title  35: 
Environmental  Protection;  Subtitle  B: 
Air  Pollution;  Chapter  1:  Pollution 
Control  Board,  of  the  Illinois 
Administrative  Code  (35  lAC).  The  new 
regulations  impose  tighter  and  more 
enforceable  limits  than  the  current  SIP 
approved  niles. 

Upon  review  of  Illinois'  submittal. 
USEPA  identified  several  concerns. 
Illinois  submitted  a  letter  on  March  2, 
1994,  committing  to  satisfy  all  of  these 
concerns  within  one  year  of  final 
conditional  approval.  The  concerns  are 
as  follows: 

1.  The  USEPA  believes  that  Illinois 
has  underestimated  emissions  from  the 
roof  monitors  for  the  Basic  Oxygen 
Furnaces  (BOFs)  at  Granite  City  Steel 
(GCS)  and  Acme  Steel;  the  quench 
towers  at  GCS,  Acme  Steel,  and  LTV 
Steel:  the  rotary  kiln  incinerator  at 
CWM  Chemical  Services;  3  coal  fired 
boilers  at  CPC  International;  and.  3  coal 


fired  boilers  at  GM  Electromotive 
Division. 

2.  Because  of  the  length  of  time  it  may 
take  to  determine  whether  an  area  has 
attained  the  standards,  USEPA 
recommends  that  PM  nonattainment 
area  SIP  submittals  demonstrate 
maintenance  of  the  PM  NAAQS  for  at 
least  3  years  beyond  the  applicable 
attainment  date.  (See  an  August  20. 
1991.  memorandum  from  Fred  H. 
Renner,  Jr.  to  Regional  Air  Branch 
Chiefs  titled  'Questions  and  Answers 
for  Particulate  Matter.  Sulfur  Dioxide, 
and  Lead.")  While  Illinois'  submittal 
did  take  growrth  into  account  in  the 
modeling  analysis,  it  did  not  adequately 
address  maintenance  of  the  NAAQS  for 
PM  in  the  nonattainment  areas. 

3.  On  December  29. 1992.  USEPA 
approved  general  opacity  limitations  for 
the  State  of  Illinois.  See  57  FR  61834. 
These  opacity  limitations  are  found  at 
subpart  B  under  35  L\C  212.  Subpart  B 
of  35  lAC  212  is  a  recodification  of  the 
former  Rule  202.  These  regulations 
impose  a  30  percent  opacity  limit  for 
most  sources. 

The  coke  oven  regulations  of  the 
Illinois  SIP  exempt  coke  oven  sources 
from  all  of  Rule  202  of  the  State  of 
Illinois  Air  Pollution  Control 
Regulations.  This  exemption  in  the  state 
regulations  was  approved  on  September 
3,  1981.  (46  FR  44177)  as  Rule 
203(d)(5)(B)(i)  and  is  now  codified  as  35 
lAC  212.443(a). 

Currently,  PM  emissions  from  coke 
oven  combustion  stacks  in  Illinois  are 
limited  to  0.05  grains  per  dry  standard 
cubic  foot  (gr/dscO.  USEPA 
conditionally  approved  this  limit  on 
September  3,  1981.  Currently,  coke  oven 
combustion  stacks  exist  at  LTV  Steel. 
GCS.  and  Acme  Steel.  The  LTV 
combustion  stack  is  limited  to  a  0.03  gr/ 
dscf  by  a  Prevention  of  Significant 
Deterioration  permit. 

USEPA  inspectors  have  obser\-ed 
emissions  of  greater  than  60  percent 
opacity  at  the  LTV  Steel  coke  oven 
combustion  stack.  As  recent  stack  tests 
have  confirmed,  this  stack  is  not  in 
compliance  with  its  mass  limit  while 
emitting  at  this  opacity.  However, 
without  the  benefit  of  an  opacity  limit, 
enforcement  was  delayed  for  months 
until  stack  test  results  were  obtained, 
even  after  high  opacity  emissions  were 
obser\'ed. 

To  better  assure  compliance  with  the 
grain  loading  limit,  the  State  needs  to 
impose  an  opacity  limit  on  the  coke 
oven  combustion  stacks  that  is  reflective 
of  their  mass  emission  limit. 

4.  USEPA  considers  the  rules  that 
apply  to  the  electric  arc  furnace  roof 
vents  at  American  Steel  Foundries  to  be 
unenforceable  because  the  stacks  can 
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not  be  tested  for  compliance.  The 
Illinois  Environmental  Protection 
Agency  (lEPA)  should  develop  an 
enforceable  limit  that  is  reflective  of  the 
emissions  which  are  in  the  modeled 
attainment  demonstration. 

5.  The  following  enforceability 
concerns: 

a.  Section  212.107,  Measurement 
Methods  for  Visible  Emissions,  states 
that  Method  22  should  be  used  for 
"detection  of  visible  emissions".  This 
could  be  misinterpreted  as  requiring  use 
of  Method  22  for  sources  subject  to 
opacity  limits  as  well  as  sources  subject 
to  limits  on  detectability  of  visible 
emissions.  USEPA  recommends  revising 
the  language  of  the  rule  to  state  that 
"For  both  process  emission  sources  and 
fugitive  particulate  matter  sources,  a 
determination  as  to  the  presence  or 
absence  of  visible  emissions  shall  be  in 
accordance  with  Method  22  *  *  *  ". 

b.  Measurement  methods  for  opacity, 
visible  emissions,  and  "PM"  are  in 
section  212.110.  and  in  separate 
sections  212.107,  212.108,  and  212.109. 
The  measurement  methods  in  these 
sections  are  not  always  consistent  with 
each  other.  USEPA  recommends  that  the 
measurement  methods  in  212.107, 
212.108,  and  212.109  be  integrated  with 
section  212.110. 

c.  Several  of  the  submitted  rules 
contain  language  which  exempts 
sources  with  no  visible  emissions  from 
mass  emissions  limits.  It  is  USEPA's 
understanding  that  the  State  intends  for 
these  exemptions  to  apply  to  small,- 
well-controlled  sources.  However,  the 
way  the  exemptions  are  worded,  they 
could  be  misinterpreted  to  exclude 
many  other  sources  from  mass 
emissions  limits.  The  rules  containing 
these  exemptions  need  to  be  clearer 
about  exactly  what  sources  are  to  be 
exempt,  and  when. 

Response  to  Public  Comments 

The  public  comment  period  ended  on 
June  24. 1994.  A  joint  comment  letter 
was  submitted  by  Acme  Steel  Company, 
Granite  City  Division  of  National  Steel 
Company,  Illinois  Steel  Group,  and  LTV 
Steel  Company  (steel  companies). 
Public  comments  were  also  received 
from  the  American  Lung  Association  of 
Metropolitan  Chicago  (ALAMC).  The 
comments,  and  USEPA  responses 
follow. 

Comment:  The  steel  companies 
commented  that,  for  various  reasons. 
USEPA's  method  of  estimating  BOF  roof 
monitor  emissions  (as  described  in  the 
January  10, 1994.  Technical  Support 
Document)  results  in  unrealistir^lly 
high  emissions  rate  estimations. 

Response:  The  State  did  not  include 
emissions  from  BOF  roof  monitors  in 


either  the  emissions  inventory  or  the 
attainment  demonstration.  It  is  clear 
that  these  sources  do  emit  significant 
amounts  of  PM.  While  USEPA  believes 
the  emissions  estimates  in  the  Technical 
Support  Document  to  be  reasonable, 
they  are  not  meant  to  be  prescriptive. 
The  USEPA  realizes  that  estimating  BOF 
roof  monitor  emissions  can  be 
somewhat  subjective,  and  that  different 
methods  and  assumptions  may  be  used. 
When  Illinois  revises  the  emissions 
inventory  to  include  these  sources, 
USEPA  will  determine  the  acceptability 
of  Illinois'  emissions  estimates  based  on 
their  particular  technical  merits. 

Comment:  The  steel  companies 
believe  that  USEPA  has  miscalculated 
the  emissions  from  quench  towers  by 
using  a  3.000  milligram  per  liter  (mg/1) 
Total  Dissolved  Solids  (TDS) 
concentration  to  determine  emissions. 
The  steel  companies  believe  that  the 
rules  establish  a  maximum  TDS  limit  of 
1.200  mg/1. 

Fesponse:  35  lAC  212.443(h)(2) 
establishes  a  weekly  average  TDS  limit 
of  1.200  mg/1  for  quench  water.  The 
Illinois  rules  do  not  establish  a  daily 
maximum  concentration.  The  TDS 
concentration  in  quench  water  on  any 
given  day  could  greatly  exceed  1,200 
mg/1,  without  violating  the  weekly 
average  limit.  Because  the  NAAQS  for 
PM  is  a  24  hour  standard,  the  State  must 
use  the  maximum  allowable  daily  TDS 
concentration  to  determine  allowable 
quench  tower  emissions.  The  USEPA 
believes  that  3,000  mg/1  is  a  reasonable 
estimate  of  the  maximum  allowable 
daily  TDS  concentration  in  quench 
water  under  the  weekly  average  rule. 

Comment:  The  steel  companies 
comment  that  the  current  grain  loading 
limit  on  coke  oven  combustion  stacks  is 
enforceable  through  stack  tests,  and 
excess  opacity  can  be  the  basis  for 
requiring  stack  tests.  There  is,  therefore, 
no  basis  for  requiring  opacity  limits  on 
coke  oven  combustion  stacks. 

Response:  On  December  29, 1992, 
USEPA  approved  general  opacity 
limitations  for  the  State  of  Illinois  under 
35  lAC  212  subpart  B.  See  57  FR  61834. 
These  regulations  impose  a  30  percent 
opacity  limit  for  most  sources.  It  was 
originally  thought  that  the  30  percent 
opacity  limit  would  apply  to  the 
combustion  stack  for  the  LTV  coke 
ovens.  However,  the  Illinois  coke  oven 
regulations  of  the  State  regulations 
exempt  coke  oven  sources  from  the 
general  opacity  limitations.  This 
exemption  in  the  State  regulations  was 
approved  on  September  3, 1981  (46  FR 
44177)  as  Rule  203(d)(5)(B)(i)  and  is 
now  codifled  as  35  lAC  212.443(a). 
While  there  are  currently  federally 
enforceable  grain  loading  limits  on  coke 


oven  combustion  stacks,  enforcement  of 
these  limits  can  be  a  lengthy  process. 
Once  high  opacity  is  observed,  it  can 
still  take  months  for  stack  test  results  to 
be  obtained.  An  opacity  limit  would  not 
necessarily  be  more  stringent  than  the 
current  grain  loading  limit,  but  would 
be  more  easilv  enforceable. 

Comment:  The  ALAMC  comments 
that  the  growth  rates  used  by  the  State 
to  predict  future  increases  in 
background  concentrations  are 
unrealistically  low,  and  that  USEPA 
should  require  the  State  to  use  a 
realistic  growth  rate  for  background  PM 
levels. 

Response:  The  growth  factors  used  by 
Illinois  were  calculated  by  averaging 
successive  5-year  growth  factors  for  the 
5  years  preceding  the  study.  The  USEPA 
agrees  that  this  method  does  not  result 
in  a  realistic  future  growth  rate.  As 
stated  in  this  notice,  the  State  will  be 
required  to  submit,  as  part  of  the  revised 
attainment  demonstration,  a 
demonstration  that  the  NAAQS  for  PM 
will  be  protected  for  at  least  3  years 
beyond  the  December  31.  1994, 
attainment  date.  The  State  must  use 
more  realistic  estimations  of  future 
growth,  such  as  projected  growth  rates, 
for  the  maintenance  demonstration. 

Comment:  The  ALAMC  comments 
that  the  omission  of  mobile  sources  of 
PM  from  the  emissions  inventory  is 
inconsistent  with  section  172(c)(3)  of 
the  Act  and  should  be  corrected. 

Response:  When  compared  to  the 
major  industrial  sources  in  Illinois'  PM 
nonattainment  areas,  PM  emissions 
from  mobile  sources  represent  only  a 
small  portion  of  the  total  PM  emissions. 
Also,  the  PM  air  quality  impacts  of 
mobile  sources  is  a  relatively  constant 
proportion  of  the  peak  impacts,  due  to 
the  more  widespread  or  regional  nature 
of  these  emissions.  For  these  reasons,  it 
is  more  reasonable  to  include  these 
sources  as  a  portion  of  the  area's 
background  concentration  than  to 
specifically  inventory  and  model  mobile 
sources.  Other  sources  which  are  not 
specifically  modeled,  but  are  included 
in  the  area's  background  PM 
concentrations  are  combustion  for  .space 
heating,  construction  activities, 
reentrainment  of  roadway  dust,  and 
windblown  dust. 

Comment:  The  ALAMC  comments 
that  reasonably  available  mobile  source 
controls,  including  enforcement  of  the 
State's  heavy  duty  diesel  vehicle  opacity 
limit,  should  have  been  considered  or, 
if  not  considered,  the  State  should  give 
a  reason  for  not  doin^  so. 

Response:  In  Illinois'  initial  study  of 
the  nonattainment  areas,  the  State  found 
that  industrial  emission  sources  were 
the  dominant  sources  effecting  air 


quality  in  these  areas.  The  State  also 
found  that  impacts  from  non-industrial 
sources,  such  as  automobiles  and 
reentrained  road  dust  on  public  roads 
and  construction,  were  a  much  smaller 
component  of  peak  air  quality  impacts. 
For  diis  reason,  Illinois  concentrated  its 
efforts  toward  quantifying  emissions 
associated  with  industrial  activities. 
Also,  if  the  State  adopts  less  than  all 
available  measures  but  demonstrates, 
adequately  and  appropriately,  that 
Reasonable  Further  Progress  (RFP)  and 
attainment  of  the  PM  NAAQS  is 
assured,  and  application  of  all  such 
available  measures  would  not  result  in 
attainment  any  faster,  then  a  plan  which 
requires  implementation  of  less  than  all 
available  measures  may  be  approved. 

Comment:  The  ALAMC  comments 
that  certain  monitors  may  show 
exceedances  of  the  annual  NAAQS  for 
PM,  but  this  data  is  not  statistically 
acceptable.  ALAMC  states  that  USEPA 
should  require  Illinois  to  provide 
statistically  acceptable  data  from  its 
monitors. 

flesponse;  The  data  requirements  for 
determining  attainment  and 
nonattainment  of  the  PM  NAAQS  can  be 
found  at  40  CFR  part  50.  appendix  K.  A 
minimum  of  75  percent  of  the 
scheduled  PM  samples  per  quarter  are 
required  to  use  the  computational 
formulas  described.  However,  this 
criterion  does  not  apply  when  less  data 
is  sufficient  to  unambiguously  establish 
nonattainment.  Nonattainment  of  the 
annual  standard  can  be  demon.strated  on 
the  basis  of  quarterly  mean 
concentrations  developed  from  observed 
data  combined  with  one-half  the 
minimum  detectable  concentration 
substituted  for  missing  values. 
Therefore,  even  if  the  data  doesn't  meet 
the  75  percent  requirement,  it  can  still 
be  used  to  show  a  violation  of  the 
annuo!  standard. 

Final  Rulemaking  Action 

The  USEPA  conditionally  approves 
the  requested  Lake  Calumet.  McCook. 
and  Granite  City  nonattainment  area  PM 
SIP  revision  submitted  on  May  15. 1992. 

The  USEPA  is  not.  at  this  time,  taking 
action  on  35  lAC  211.122.  This  rule, 
which  contains  definitions,  has  been 
repealed  on  the  State  level  since  being 
submitted  to  USEPA  on  May  15, 1992. 
The  State  consolidated  and  recodified 
its  various  definitions  into  other 
sections.  These  definitions  have  been 
submitted  to  USEPA.  and  USEPA 
approved  their  incorporation  into  the 
Illinois  SIP  on  September  9, 1994  (59  FR 
46562).  That  approval  is  codified  at  40 
CFR  52.720(c)(100).  The  submittal 


addressed  in  this  final  rule  includes  the 
following  new  or  revised  rules: 

35  lAC  211.101    Incorporation  bv  Reference 
35  lAC  212.107    Measurement  Methods  for 

Visible  Emissions 
35  lAC  212.108    Measurement  Methods  for 

PM-10  Emissions 
35  lAC  212.109    Measurement  Methods  for 

Opacity 
35  I  AC  212.110    Measurement  Methods  for 

Particulate  Matter 
35  L^C  212.113    Incorporation  by  Reference 
35  lAC  212.210    Emission  Limitations  for 

Certain  Fuel  Combustion  Emission 

Sources  Located  in  the  Vicinity  of 

Granite  City 
35  I  AC  212.302    Geographical  Areas  of 

Application 
35  lAC  212.309    Operating  Program 
35  lAC  212.316    Emission  Limitations  for 

Sources  in  Certain  Areas 
35  lAC  212.324    Process  Emission  Sources 

in  Certain  Areas 
35  lAC  212.362  Sources  in  Certain  Areas 
35  lAC  212.425  Sources  in  Certain  Areas 
35  lAC  212.458  Sources  in  Certain  Areas 
35  lAC  212.464  Sources  in  Certain  Ar«as 
35  I  AC  212    Illustration  D  McCook  Vicinity 

Map 
35IAC212    Illustration  E  Lake  Calumet 

Vicinity  Map 
35IAC212    Illusuation  F  Granite  City 

Vicinity  Map 

The  conditional  approval  is  based  on 
the  State's  enforceable  commitment  to 
meet  five  requirements  within  one  year 
from  the  date  of  final  conditional 
approval.  The  State  submitted  a  letter 
on  March  2. 1994.  committing  to  meet 
these  requirements  within  one  year  of 
final  conditional  approval.  The  first 
requirement  is  for  the  State  to  adopt  and 
submit  additional  enforceable  control 
measures,  if  necessary,  that  will  achieve 
attainment.  The  second  requirement  is 
for  the  State  to  submit  a  complete  and 
accurate  emissions  inventory  (including 
corrected  emissions  estimates,  as  well  as 
any  new  control  measures  which  may 
be  needed)  and  an  acceptable  modeled 
attainment  demonstration.  The  third 
requirement  is  for  the  State  to  impose  an 
opacity  limit  for  coke  oven  combustion 
stacks  which  is  reflective  of  their  mass 
emission  limits.  The  fourth  requirement 
is  for  the  State  to  provide  an  appropriate 
regulation  for  the  electric  arc  ftimaces  at 
American  Steel  Foundries.  The  fifth 
requirement  is  for  the  State  to  correct 
the  three  other  enforcement  concerns 
listed  above  as  5(a).  5(b).  and  5(c). 

If  the  State  uhimately  fails  to  meet  its 
commitment  within  one  year  of  final 
conditional  approval,  then  USEPA's 
action  for  the  State's  requested  SIP 
revision  will  automatically  convert  to  a 
final  limited  approval/disapproval. 
"Limited"  approval  would  not  mean 
that  USEPA  has  approved  the  control 
measures  as  satisfying  the  specific  Act 
requirement  for  the  State  to  implement 


Reasonably  Available  Control  Measures 
(RACM)  (including  Reasonably 
Available  Control  Technology  (RACT)) 
in  moderate  PM  nonattainment  areas. 
See  sections  172(c)(1)  and  189(a)(1)(C) 
of  the  Act.  Rather,  a  limited  approval  of 
these  measures  by  USEPA  would  mean 
that  the  emission  limitations  and  other 
control  measure  requirements  become 
part  of  the  applicable  implementation 
plan  and  are  federally  enforceable  by 
USEPA.  The  USEPA  may  grant  such  a 
limited  approval  imder  section  110(k)(3) 
of  the  Act  in  light  of  the  general 
authority  delegated  to  USEPA  under 
section  301(a)  of  the  Act  which  allows 
USEPA  to  take  actions  necessary  to 
carry  out  the  purposes  of  the  Act. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4. 1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Riadiation.  The  OMB  has  e.xempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  17, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  30. 1<W4. 
VaMas  V.  Adamkus. 
Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART52— {AMENOEPI 

1.  The  authority  citation  for  part  52 
continues  to  reads  as  follows: 

Authority:  42  U.S.Q  7401-7671q. 

Subpart  O— Illinois 

2.  Subpart  O  is  amended  by  adding 
§  52.719  to  read  as  follows: 

S  52.719    Identification  Of  plaiv— 
Conditional  approval. 

The  plan  revision  commitments  listed 
in  paragraph  (a)  of  this  section  were 
submitted  on  the  date  specified. 

(a)  On  May  15, 1992,  Illinois 
submitted  a  part  D  particulate  matter 
(PM)  nonattainment  area  plan  for  the 
Lake  Calumet,  McCook,  and  Granite 
City  moderate  nonattainment  areas.  This 
plan  included  control  measures  adopted 
in  a  final  opinion  and  order  of  the 
Illinois  Pollution  Control  Board,  on 
April  9. 1992,  in  proceeding  R91-22. 
The  USEPA  is  conditionally  approving 
the  State's  plan,  contingent  on 
fulfillment  of  the  State's  commitment  to 
meet  5  requirements  by  November  20, 
1995.  The  first  requirement  is  for  the 
State  to  adopt  and  submit  additional 
enforceable  control  measures,  if 
necessary,  that  will  achieve  attainment. 
The  second  requirement  is  for  the  State 
to  submit  a  complete  and  accurate 
emissions  inventory  (including 
corrected  emissions  estimates,  as  well  as 
any  new  control  measures  which  may 
be  needed)  and  an  acceptable  modeled 
attainment  demonstration.  The  third 
requirement  is  for  the  State  to  impose  an 
opacity  limit  for  coke  oven  combustion 
stacks  which  is  reflective  of  their  mass 
emission  limits.  The  fourth  requirement 
is  for  the  State  to  provide  an  appropriate 
regulation  for  the  electric  arc  furnaces  at 
American  Steel  Foundries.  The  fifth 
requirement  is  for  the  State  to  correct 
the  following  three  other  enforcement 
concerns:  First,  section  212.107, 
Measurement  Methods  for  Visible 
Emissions,  states  that  Method  22  should 
be  used  for  "detection  of  visible 
emissions".  This  could  be 
misinterpreted  as  requiring  use  of 
Method  22  for  sources  subject  to  opacity 
limits  as  well  as  sources  subject  to 
limits  on  detectability  of  visible 
emissions.  USEPA  recommends  revising 
the  language  of  the  rule  to  state  that  "for 
both  process  emission  sources  and 
fugitive  particulate  matter  sources,  a 
determination  as  to  the  presence  or 
absence  of  visible  emissions  shall  be  in 
accordance  with  Method  22".  Second, 
measurement  methods  for  opacity, 
visible  emissions,  and  "PM"  are  in 
section  212.110,  and  in  separate 
sections  212.107,  212.108,  and  212.109. 
The  measurement  methods  in  these 


sections  are  not  always  consistent  with 
each  other.  USEPA  recommends  that  the 
measurement  methods  in  212.107, 
212.108,  and  212.109  be  integrated  with 
section  212.110.  Third,  several  of  the 
submitted  rules  contain  language  which 
exempts  sources  with  no  visible 
emissions  from  mass  emissions  limits.  It 
is  USEPA 's  understanding  that  the  State 
intends  for  these  exemptions  to  apply  to 
small,  well-controlled  sources. 
However,  the  way  the  exemptions  are 
worded,  they  could  be  misinterpreted  to 
exclude  many  other  sources  from  mass 
emissions  limits.  The  rules  containing 
these  exemptions  need  to  be  clearer 
about  exactly  what  sources  are  to  be 
exempt,  and  when.  If  the  State  fails  to 
meet  any  portion  of  its  commitment  by 
the  date  listed  above,  the  USEPA's 
conditional  approval  will  automatically 
become  a  limited  approval/disapproval 
without  further  regulatory  action. 

(1)  Incorporation  by  reference. 

(i)  Illinois  Administrative  Code  Title 
35:  Environmental  Protection,  Subtitle 
B:  Air  Pollution,  Chapter  1:  Pollution 
Control  Board,  Subchapter  c:  Emission 
Standards  and  Limitations  for 
Stationary  Sources,  Part  211: 

Definitions  and  General  Provisions, 
Subpart  A:  General  Provisions,  Section 
211.101.  Adopted  at  16  Illinois  Register 
7656,  effective  May  1, 1992.  (ii)  Illinois 
Administrative  Code  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  1:  Pollution 
Control  Board,  Subchapter  c:  Emission 
Standards  and  Limitations  for 
Stationary  Sources,  Part  212:  Visible 
and  Particulate  Matter  Emissions, 
Subpart  A:  General,  Sections  212.107, 
212.108,  212.109,  212.110,  212.113; 
Subpart  E:  Particulate  Matter  Emissions 
from  Fuel  Combustion  Sources,  Section 
212.210;  Subpart  K:  Fugitive  Particulate 
Matter,  Sections  212.302,  212.309, 
212.316;  Subpart  L:  Particulate  Matter 
from  Process  Emission  Sources,  Section 
212.324;  Subpart  N:  Food 
Manufacturing,  Section  212.362; 
Subpart  Q:  Stone.  Clay,  Glass  and 
Concrete  Manufacturing,  Section 
212.425;  Subpart  R:  Primary  and 
Fabricated  Metal  Products  and 
Machiner)'  Manufacture,  Section 
212.458;  Subpart  S:  Agriculture,  Section 
212.464;  Section  212  Illustration  D: 
McCook  Vicinity  Map,  Illustration  E: 
Lake  Calumet  Vicinity  Map,  and 
Illustration  F:  Granite  City  Vicinity 
Map.  Adopted  at  16  Illinois  Register 
7880,  effective  May  11,  1992. 

(b)  I  reserved  I 
|FR  Doc.  94-28486  Filed  11-17-94;  8:45  am) 
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40CFRPart70 
[NMOOI;  AD-FRL-S107-4] 

Clean  Air  Act  Final  interim  Approval 
Operating  Permits  Program;  New 
Mexico  Environment  Department 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMH«ARY:  The  EPA  is  promulgating 
interim  approval  of  the  operating 
permits  program  submitted  by  the  New 
Mexico  Environment  Department 
(NMED)  for  the  purpose  of  complying 
with  Federal  requirements  for  an 
approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources 
with  the  exception  of  Bernalillo  County 
and  Indian  Lands. 
EFFECTIVE  DATE:  December  19. 1994. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  visiting  day. 
Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

AN),  1445  Ross  Avenue,  suite  700, 

Dallas,  Texas  75202-2733. 
New  Mexico  Environment  Department, 

Harold  Runnels  Building,  room  So. 

2100, 1190  St.  Francis  Drive,  Santa 

Fe,  New  Mexico  87503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adele  D.  Cardenas,  New  Source  Review 
Section,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
suite  700.  Dallas,  Texas  75202-2733, 
telephone  214-665-7210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Puqiose 

Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
required  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval 
and  disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 


requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15. 1993,  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  May  19, 1994,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  the  State  of  New 
Mexico.  (See  59  FR  26158  (May  19, 
1994)).  The  EPA  received  public 
comment  on  the  proposal  and  compiled 
a  final  Technical  Support  Document 
(TSD)  responding  to  those  comments 
and  briefly  describing  and  clarifying 
aspects  of  the  operating  permits 
program.  In  this  document.  EPA  is 
taking  final  action  to  promulgate  interim 
approval  of  the  operating  permits 
program  for  the  State  of  New  Mexico. 

II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  State  of  New  Mexico  submitted  to 
EPA.  under  a  cover  letter  from  the 
Governor  dated  November  15. 1993.  the 
State's  operating  permits  program.  The 
submittal  has  adequately  addressed  all 
si.xteen  (16)  elements  required  for  full 
approval  as  discussed  in  part  70,  except 
with  regard  to  criminal  fine  authority. 
The  State  of  New  Mexico  appropriately 
nddressed  all  requirements  necessary  to 
receive  interim  approval  of  the  State 
operating  permits  program  pursuant  to 
title  V  of  the  Act  and  40  CFR  part  70. 
The  NMED  agreed  to  seek  correction  of 
the  statutory  defect  in  the  State's 
criminal  fine  authority  during  the  next 
legislative  session. 

B.  Response  to  Comments 

1.  Provisions  for  Implementing  the 
Requirements  of  Section  112(g)  of  the 
Act 

Two  commenters  questioned  the 
timing  for  the  implementation  of  section 
112(g)i.  The  commenters  were  concerned 
that  New  Mexico  will  be  forced  to 
implement  section  112(g)  without  the 
direction  of  a  promulgated  rule,  thereby 
placing  undo  burden  on  sources  striving 
to  maintain  compliance.  For  example, 
the  commenters  were  concerned  that  a 
source  would  be  required  to  implement 
case-by-case  maximum  achievable 
control  technology  (MACT) 
requirements  twice;  once  as  defined  by 
the  State  and  later,  as  defined  by  the 
promulgated  section  112(g)  rule.  Both 
commenters  requested  that  EPA  defer 
issuance  of  the  New  Mexico  interim 
approval  until  the  section  112(g)  rule 
has  been  promulgated  by  EPA.  bi  the 
event  tiiat  the  EPA  could  not  defer 
interim  approval  until  the  section  112(g) 


rule  is  promulgated,  the  commenters 
requested  that  the  interim  approval  be 
deferred  until  the  statutory  deadline  for 
approval  of  the  State's  title  V  program 
(November  15, 1994). 

The  EPA  recognizes  the  complexity  of 
Implementing  section  112(g) 
requirements  prior  to  promulgation  of 
the  Federal  section  112(g)  rule.  EPA 
maintains,  however,  that  despite  delays 
in  issuing  a  final  section  112(g)  rule,  the 
Act  still  requires  any  State  with  an 
approved  part  70  operating  permits 
program  to  implement  section  112(g)  for 
all  qualifying  new  and  modified  sources 
of  hazardous  air  pollutants.  Regarding 
the  suggestion  to  delay  issuance  of  the 
final  interim  approval  notice  for  New 
Mexico,  the  EPA  would  like  to  clarify 
that  it  is  a  statutory  requirement  of  the 
Act  that  the  EPA  must  approve  or 
disapprove  a  State's  operating  permits 
program  within  one  year  after  the  State's 
program  submittal.  The  EPA  must 
therefore  approve  the  New  Mexico 
Operating  Permits  Program  no  later  than 
November  15, 1994.  The  State  has 
requested  that  the  approval  of  the 
program  not  be  delayed. 

The  EPA  has  recently  developed 
guidance  discussing  the  period  of  initial 
section  112(g)  implementation, 
"Guidance  for  Initial  Implementation  of 
Section  112(g),"  ft-om  John  Seifz. 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  June  28,  1994. 
addressing  some  of  the  concerns 
expressed  by  the  commenters.  In 
general,  it  allows  States  fiexibility 
during  the  initial  implementation 
period  and  indicates  that  the  proposed 
section  112(g)  rule  (59  FR  15504,  April 
1, 1994)  should  be  considered  guidance 
for  States  as  they  make  decisions 
regarding  program  implementation.  In 
addition,  this  memorandum 
recommends  not  revisiting  case-by-case 
MACT  determinations  made  before  the 
State  adopts  rules  to  implement  the 
final  Federal  section  112(g)  rule. 

The  proposed  approval  for  the  New 
Mexico  Operating  Permits  Program 
published  on  May  19,  1994  (59  FR 
26158),  explained  that  New  Mexico 
intends  to  implement  section  112(g)  of 
the  Act  with  regard  to  new  sources 
through  the  State's  preconstruction 
process  (See  59  FR  26158.  26160).  For 
informational  purposes,  the  EPA  wishes 
to  reaffirm  that,  as  also  stated  in  the 
proposed  approval  at  59  FR  26160,  the 
State  of  New  Mexico  commits  to 
appropriately  implementing  the  existing 
and  future  requirements  of  section  112 
in  a  timely  manner,  and  modifications, 
including  section  112(g)  modifications, 
for  all  existing  sources  must  be  made 
through  the  procedures  outlined  in 
subsection  11(2)  of  the  proposed 


approval  notice  at  59  FR  26160.  The 
notice  proposing  approval  of  New 
Mexico's  operating  permits  program  at 
59  FR  26160  cited  the  State's 
applicability  requirements  contained  in 
Air  Quality  Control  Regulation  (AQCR) 
770  section  11(B)(3).  Those  requirements 
provide  that  the  State's  preconstruction 
process  applies  to  all  new  and  modified 
sources  and  its  requirements  become 
applicable  requirements  of  all  part  70 
permits.  No  exceptions  to  these 
requirements  for  modifications  to 
existing  sources  were  noted  in  the 
proposed  approval  as  to  sources  of 
hazardous  air  pollutants,  and  no  such 
exceptions  exist  under  New  Mexico  law 
or  regulation.  Therefore,  this  notice 
reaffirms  these  requirements  set  out  in 
the  proposed  approval  notice  for 
modifications  to  all  existing  sources, 
without  exception  for  those  covered  by 
section  112(g).  and  clarifies  that,  as  with 
new  sources,  the  State  intends  to 
implement  section  112(g)  for  existing 
sources  through  its  preconstruction 
process,  as  set  out  in  AQCR  770  section 
11(B)(3)  and  referenced  in  subsection 
11(2)  of  the  proposed  approval  notice  at 
59  FR  26160. 

The  EPA  also  wishes  to  clarify  the 
mechanism  the  State  intends  to  use  for 
the  implementation  of  Federal  section 
112(g)  during  the  transition  period 
before  the  Federal  section  112(g)  rule, 
proposed  on  April  1.  1994  (59  FR 
15504)  becomes  final,  and  is  adopted  b) 
the  State.  During  this  transition  period, 
the  State  intends  to  use  a  two-pronged 
approach  utilizing  its  existing 
preconstruction  process.  Immediately 
upon  approval  of  tlie  State's  operating 
permits  program,  the  Slate  intends  to 
implement  section  112(g)  through  its 
existing  preconstruction  rule.  AQCR 
702.  This  rule  was  previously  approved 
by  the  EPA  to  implement  the 
preconstruction  requirements  of  title  I  of 
the  Act. 

The  second  phase  of  New  Mexico's 
section  112(g)  implementation  approach 
during  the  transition  period  is  expected 
to  be  based  on  the  State's  adoption  of  a 
new  rule  based  on  the  proposed  Federal 
section  112(g)  rule.  This  rule,  AQCR 
755.  as  proposed  by  the  State,  would 
reference  the  State's  current 
preconstruction  rule,  and  further  clarify 
the  requirements  set  out  in  the  proposed 
Federal  section  112(g)  rule  and  its 
preamble.  The  State  has  already  begun 
the  process  of  revising  its 
preconstruction  program  through  the 
adoption  of  this  new  rule. 

The  Stale  anticipates  that  AQCR  755 
could  be  effective  as  early  as  December 
18. 1994.  When  final,  this  new  rule  is 
expected  to  enhance  the  mechanism 
contained  in  the  States  existing 


59658      Federal  Register  /  Vol.  59,  No.  222  /  Friday,  November  18,  1994  /  Rules  and  Regulations 


preconstruction  rule,  AQCR  702,  for  the 
implementation  of  section  112(g).  The 
EPA  is  still  evaluating  what  additional 
steps  may  be  necessary  so  that  permits 
issued  pursuant  to  AC^IR  755  will  be 
federally  enforceable  for  the  purpose  of 
satisfying  section  112(g).  If  AQCR  755  is 
not  finally  adopted  by  the  State,  or  is 
adopted  with  substanial  changes,  AQCR 
702  will  continue  to  provide  authority 
for  the  implementation  of  Federal 
section  112(g).  After  the  final  Federal 
section  112(g)  rule  is  promulgated,  the 
State  will  be  required  to  formally  revise 
its  State  rules  accordingly. 

The  EPA  further  wishes  to  clarify 
certain  aspects  of  the  Federal-State 
relationship  with  regard  to  section 
112(g).  Implementation  of  section  112(g) 
by  the  State,  including  case-by-case 
determinations  of  MACT,  is  a 
requirement  for  approval  of  a  State  title 
V  program.  In  other  words,  approval  of 
the  title  V  operating  permits  program 
confers  on  the  State  responsibility  to 
implement  section  112(g).  Since  the 
requirement  to  implement  section 
112(g)  lies  with  the  State  in  the  first 
instance,  there  is  no  need  for  a 
delegation  action  apart  from  the  title  V 
program  approval.  EPA's  approval  of 
New  Mexico's  program  for  delegation  of 
section  112  standards  as  promulgated 
does  not  affect  this  responsibility  to 
implement  section  112(g). 

As  noted  above  and  set  out  in  the 
proposed  approval  notice,  the  State's 
commitment  to  implement  all  existing 
and  future  requirements  of  section  112 
of  the  Act,  and  all  MACT  standards 
promulgated  in  the  future  in  a  timely 
manner,  includes  a  commitment  to 
implement  both  promulgated  section 
112  Federal  standards  and  section  112 
requirements  such  as  section  112(g)  that 
are  not  federally  promulgated  standards. 

2.  Provisions  for  Implementing  the 
Requirements  for  Radionuclide  Sources 

One  commenter  expressed  the  belief 
that  an  operator  of  a  new  radionuclide 
source  would  be  exempt  from  Federal 
permitting  requirements  if  modeling 
demonstrated  that  emissions  from  the 
faciUty  would  be  below  Vio  Maximum 
Permissible  Concentration.  The 
commenter  suggested  that,  if  the 
permitting  function  is  transferred  from 
EPA  to  NMED,  this  exemption  would 
apply  through  the  State  operating 
permits  program. 

The  EPA  is  not  aware  of  any 
exemptions  from  operating  permit 
requirements  for  radionuclide  sources. 
The  EPA  notes  that  any  source  subject 
to  title  V  operating  permits 
requirements  which  is  also  a 
radionuclide  source,  is  required  to 
obtain  a  part  70  operating  permit, 


regardless  of  the  source's  emissions 
levels  and  Nuclear  Regulatory 
Commission  (NRC)  licensing  status. 

Another  commenter  requested 
clarification  with  resp)ect  to  the 
applicability  of  the  operating  permits 
program  to  radionuclide  sources,  stating 
that  inconsistencies  existed  between 
testimony  on  this  subject  presented  by 
the  NMED  Air  Quality  Bureau  in  the 
development  of  the  State  regulations, 
and  the  language  of  the  New  Mexico 
Operating  Permits  Program  proposed 
approval  notice  (59  FR  26158)  with 
regard  to  radionuclides.  The  commenter 
further  expressed  the  belief  that 
radionuclides  were  not  subject  to  State 
operating  permits  program  requirements 
because  the  EPA  has  not  yet  defined  the 
term  "major  source"  for  radionuclides. 

The  EPA  would  like  to  clarify  that 
under  the  Act,  all  existing  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  are  considered 
applicable  requirements  for  purposes  of 
the  operating  permits  program,  and 
therefore  must  be  included  in  the 
operating  permits  of  part  70  sources  and 
enforced  as  all  other  applicable 
requirements.  However,  at  this  time, 
part  70  requirements  only  apply  to 
"major  sources."  Because  EPA  has  not 
yet  defined  what  would  constitute  a 
"major  source"  based  solely  on 
radionuclide  emissions,  sources  of 
radionuclides  are  deferred  from  part  70 
requirements  until  EPA  forms  a  policy 
for  non-major  sources  or  for  sources  of 
radionuclides  emissions,  unless  such 
sources  are  major  under  any  other 
definition  of  "major  source"  contained 
in  part  70.  Sources  which  are  major 
under  another  part  70  definition  of 
"major  source"  are  required  to  obtain 
part  70  operating  permits,  and  their 
permits  must  include  appropriate 
provisions  to  cover  radionuclide 
NESHAPs.  , 

The  commenter  further  stated  a  belief 
that,  based  on  the  State's  testimony 
during  the  State  AQCR  770  hearing,  it 
is  not  the  intent  of  the  New  Mexico 
regulations  to  include  radionuclides  in 
the  State's  part  70  operating  permits 
program  until  the  EPA  has  established 
its  national  program  for  radionuclides.  It 
is  EPA's  understanding  that  this  is 
accurate  with  respect  to  any 
radionuclide  sources  that  would  be 
required  to  obtain  permits  solely 
because  of  emissions  of  radionuclides. 
However,  for  those  radionuclide  sources 
which  are  major  sources  subject  to  part 
70  requirements  for  other  reasons,  part 
70  operating  permits  must  be  obtained 
without  exception  under  the  New 
Mexico  AQCR  770  permit  regulations. 

The  commenter  also  stated  that  EPA 
has  a  responsibility  to  ensure  that 


Memoranda  Of  Understanding  (MOUs) 
and  settlement  agreements  with  the 
NRC  are  considered  prior  to  adoption 
and  implementation  of  any  new 
radionucUde  regulations.  As  an  example 
of  a  doomient  which  the  commenter 
believes  should  be  considered,  the 
commenter  cites  EPA's  February  7, 
1994,  proposed  rescission  notice  for  the 
40  CFR  part  61,  subpart  T  regulation. 

The  EPA  would  like  to  note  that  all 
MOUs  and  settlement  agreements  will 
be  considered  when  implementing  new 
radionuclide  regulations.  In  addition, 
the  final  rule  rescinding  40  CFR  part  61 , 
subpart  T,  as  applied  to  NRC-licensed 
uranium  mill  tailings,  was  published  in 
the  Federal  Register  on  July  15, 1994, 
and  subpart  T  is  no  longer  an  applicable 
requirement  under  part  70.  However,  for 
those  major  sources  which  are  subjet;t  to 
part  70  requirements  and  also  emit 
radionuclides  at  levels  subject  to 
NESHAPs  requirements  other  than  those 
formerly  contained  in  subpart  T,  the 
radionuclide  sources  should  be 
included  in  the  part  70  operating 
permit. 

The  commenter  also  expressed  the 
opinion  that,  prior  to  the  adoption  and 
implementation  of  radionuclide 
programs  as  part  of  the  title  V  program, 
EPA  must,  through  public  rulemaking, 
promulgate  a  definition  of  "major 
source"  for  radionuclides  under  the 
provisions  of  section  112(q),  and 
through  public  rulemaking,  modify 
existing  radionuclide  standards 
established  by  EPA. 

As  discussed  above,  no  .source  will  be 
required  to  obtain  an  operating  permit 
.solely  because  of  radionuclide 
emissions,  until  EPA  forms  a  policy  for 
non-major  sources  or  for  sources  of 
radionuclide  emissions.  However,  as 
stated  above,  radionuclide  sources 
subject  to  part  70  requirements  under 
another  part  70  definition  of  "major 
source"  must  obtain  part  70  operating 
permits  which  govern  radionuclide 
emissions. 

3.  Definition  of  Title  I  Modification 

For  the  reasons  set  forth  in  the  EPA's 
proposed  rulemaking  to  revise  the 
interim  approval  criteria  of  40  CFR  part 
70  (59  FR  44572,  August  29. 1994).  the 
EPA  believes  the  phrase  "modification 
under  any  provisions  of  title  I  of  the 
Act"  in  40  CFR  70.7(e)(2)(i)(A)(5)  is  best 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 
authority  review  under  regulations 
approved  or  promulgated  under  title  I  of 
the  Act.  This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
110(a)(2)(C)  of  the  Act  and  regulations 
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addressing  source  changes  that  trigger 
the  application  of  NESHAPs  established 
pursuant  to  section  112  of  the  Act  prior 
to  the  1990  amendments.  New  Mexico's 
operating  permits  program  does  not 
define  "title  I  modification"  to  include 
any  modification  permitted  through  its 
minor  new  source  review  (NSR) 
preconstruction  permit  program. 

On  August  29, 1994.  the  EPA 
proposed  revisions  to  its  criteria  for 
interim  approval  of  State  operating 
permits  programs  under  40  CFR  70.4(d) 
to  allow  State  operating  permits 
programs  with  a  narrower  definition  of 
"title  I  modification"  like  New  Mexico's 
to  receive  interim  approval  (59  FR 
44572).  The  EPA  also  solicited  public 
comment  on  the  proper  interpretation  of 
"title  I  modification."  (59  FR  44572. 
44573).  The  EFA  stated  that  if.  after 
considering  the  public  comments,  it 
continued  to  believe  that  the  phrase 
"title  I  modifications"  should  be 
interpreted  as  including  minor  NSR 
changes,  it  would  revise  the  interim 
approval  criteria  as  needed  to  grant 
States  that  adopted  a  narrower 
definition,  interim  approval. 

The  EPA  intended  to  finalize  its 
revisions  to  the  interim  approval  criteria 
under  40  CFR  70.4(d)  before  taking  final 
action  on  part  70  operating  permits 
programs  submitted  by  the  States. 
However,  it  will  not  be  possible  to  delay 
approval  of  operating  permits  programs 
until  final  action  has  been  taken  on 
EPA's  proposed  revisions  to  the  part  70 
interim  approval  criteria.  This  is 
because  publication  of  the  proposed 
revisions  was  delayed  until  August  29. 
1994,  and  the  EPA  received  several 
requests  to  extend  the  public  comment 
period  until  November  27, 1994. »  Given 
the  importance  of  the  issues  in  that 
rulemaking  to  States,  sources  and  the 
public,  but  mindful  of  the  need  to  take 
action  quickly,  the  EPA  agreed  to  extend 
the  comment  period  until  October  28, 
1994  (see  59  FR  52122  (October  14, 
1994)).  Consequently,  final  action  to 
revise  the  interim  approval  criteria  will 
noW>ccur  before  the  deadline  for  EPA 
action  on  State  operating  permits 
programs  such  as  New  Mexico's,  that 
were  submitted  on  or  before  November 
15, 1993.2  The  EPA  believes  it  would  be 
inappropriate  to  delay  action  on  New 
Mexico's  operating  permits  program, 


'  EPA  originally  established  a  30-day  public 
comment  period  for  the  August  29. 1994  proposal. 
In  response  to  several  requests  for  extension, 
however.  EPA  agreed  to  allow  an  additional  thirty 
days  for  public  comments.  See  59  Fli  52122 
(October  14. 1994). 

*  Section  502(d)  requires,  in  relevant  part,  that 
"Inlot  later  than  1  year  after  receiving  a  program, 
and  after  notice  and  opportunity  for  public 
comment,  the  Administrator  shall  approve  or 
disapprove  such  program,  in  whole  or  in  part." 


perhaps  for  several  months,  until  final 
action  is  taken  on  the  proposed 
revisions  to  the  part  70  interim  approval 
criteria.  The  EPA  also  believes  it  would 
be  inappropriate  to  grant  interim 
approval  to  New  Mexico  on  this  issue 
before  final  action  is  taken  to  revise  the 
current  interim  approval  criteria  of  40 
CFR  70.4(b)  to  provide  a  legal  basis  for 
such  an  interim  approval.  Until  the 
revision  to  the  interim  approval  criteria 
is  promulgated,  the  EPA's  choices  are  to 
either  fully  approve  or  disapprove  the 
narrower  "title  I  modification" 
definition  in  States  such  as  New 
Mexico.  For  the  reasons  set  forth  below, 
the  EPA  believes  that  disapproving  such 
operating  permits  programs  at  this  time 
based  solely  on  this  issue  would  be 
inappropriate. 

First,  the  EPA  has  not  yet 
conclusively  determined  that  a  narrower 
definition  of  "title  I  modification"  is 
incorrect  and  thus  a  basis  for 
disapproval  (or  even  interim  approval). 
The  EPA  has  received  numerous 
comments  on  this  issue  as  a  result  of  the 
August  29, 1994  Federal  Register 
notice,  and  the  EPA  cannot  and  will  not 
make  a  final  decision  on  this  issue  until 
it  has  evaluated  all  comments  on  that 
proposed  rulemaking.  Second,  the  EPA 
believes  that  the  New  Mexico  Operating 
Permits  Program  should  not  be 
disapproved  because  the  EPA  itself  has 
not  yet  been  able  to  resolve  this  issue 
through  rulemaking.  Moreover, 
disapproving  operating  permits 
programs  from  States  such  as  New 
Mexico  that  submitted  their  operating 
permits  programs  to  the  EPA  on  or 
before  the  November  15. 1993,  statutory 
deadline,  could  lead  to  the  unfair  result 
that  these  States  would  receive 
disapprovals,  while  States  which  were 
late  in  submitting  operating  permits 
programs  could  take  advantage  of 
revised  interim  approval  criteria  should 
those  criteria  become  final.  In  effect. 
States  would  be  severely  penalized  for 
having  made  timely  operating  permits 
program  submissions  to  the  EPA. 
Finally,  disapproval  of  a  State  operating 
permits  program  for  a  potential  problem 
that  primarily  affects  permit  revision 
procedures  would  delay  the  issuance  of 
part  70  permits,  hampering  State/ 
Federal  efforts  to  improve 
environmental  protection  through  the 
operating  permits  program. 

For  the  reasons  mentioned  above,  the 
EPA  is  approving  the  New  Mexico 
Operating  Permits  Program's  use  of  the 
narrower  definition  of  "title  I 
modification"  at  this  time.'  However, 


should  the  EPA  in  the  interim  approval 
criteria  rulemaking  make  a  final 
determination  that  such  a  narrow 
definition  of  "title  I  modification"  is 
incorrect  and  that  a  revision  of  the 
interim  approval  criteria  is  warranted, 
the  EPA  will  propose  further  action  on 
New  Mexico's  operating  permits 
program  so  that  the  State's  definition  of 
"title  I  modification"  could  become 
grounds  for  interim  approval  requiring 
revision  prior  to  the  EPA's  granting  of 
full  approval  to  that  program.*  An 
operating  permits  program  like  New 
Mexico's  that  receives  full  approval  of 
its  narrower  "title  I  modification" 
definition  pending  completion  of  the 
EPA's  rulemaking  must  ultimately  be 
placed  on  an  equal  footing  with 
programs  of  States  that  receive  interim 
approval  in  later  months  under  any 
revised  interim  approval  criteria 
because  of  the  same  issue.  Converting 
the  full  approval  on  this  issue  to  an 
interim  approval  after  the  EPA 
completes  its  rulemaking  would  avoid 
this  inequity.  The  EPA  anticipates  that 
an  action  to  convert  the  full  approval  on 
the  "title  I  modification"  issue  to  an 
interim  approval  would  be  effected 
through  an  additional  rulemaking,  so  as 
to  ensure  that  there  is  adequate  notice 
of  the  change  in  approval  status. 

C.  Options  for  Approval 

The  EPA  is  promulgating  interim 
approval  of  the  State's  operating  permits 
program  submitted  by  the  NMED  on 
November  15, 1993.  The  State  must 
make  the  following  change  to  receive 
full  approval:  correct  the  statutory 
defect  in  criminal  fine  authority.  In 
addition  to  raising  the  criminal  fine 
amounts  to  at  least  $10,000  for  all 
offenses  listed  in  40  CFR  70.11(a)(3)(ii). 
statutory  revisions  must  provide 
authority  for  the  imposition  of  those 
fines  on  a  per  day  per  violation  basis, 
as  required  by  40  CFR  70.11(a)(3)(ii). 
Evidence  of  these  statutory  revisions 
and  their  procedurally  correct  adoption 
must  be  submitted  to  the  EPA  within  18 
months  of  the  EPA's  interim  approval  of 
the  New  Mexico  Operating  Permits 
Program.  This  interim  approval,  which 
may  not  be  renewed,  extends  until 
November  18, 1996.  During  this  interim 
approval  period,  the  State  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  the  EPA  is  not  obligated 
to  promulgate  a  Federal  operating 


^  At  the  present  time,  therefore,  the  EPA  is  not 
construing  40  CFR  70.7(e)(2)(i)(A)(3)  and 
70.7(e)(2)(iHA)(S)  10  prohibit  New  Mexico  from 


allowing  minor  NSR  changes  to  be  processed  as 
minor  permit  modifications. 

*  Slate  programs  with  a  narrower  "title  I 
modincatioo"  definition  that  are  acted  upon  by 
EPA  q^er  an  Agency  decision  that  such  a  narrower 
definition  is  inappropriate  would  be  considered 
deficient,  but  would  be  eligible  for  interim  approval 
under  revised  40  CFR  70.4(b). 
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permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
•approval  have  full  standing  with  respect 
to  part  70,  and  the  one-year  time  period 
for  submittal  of  permit  applications  by 
subject  sources  begins  upon  interim 
approval,  as  does  the  three-year  time 
period  for  processing  the  initial  permit 
applications. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)15)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
promulgating  approval  of  the  State's 
program  under  section  112(1)(5)  and  40 
CFR  63.91  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

The  EPA's  policy  is  to  apply  sanctions 
to  State  programs  if  the  Governor  fails 
to  submit  a  corrected  program  within  18 
months  after  the  due  date  for  the 
submittal.  If  the  State  fails  to  submit  a 
corrected  program  for  full  approval  by 
May  20, 1996.  the  EPA  will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
the  State  fails  to  submit  a  complete 
program  before  the  expiration  of  the  18 
month  period,  the  EPA  would  impose 
sanctions.  If  the  EPA  disapproves  a 
State's  corrective  program,  and  has  not 
granted  full  approval  within  18  months 
after  the  disapproval,  then  the  EPA  must 
impose  mandatory  sanctions.  In  both 
cases,  if  the  State  has  not  come  into 
compliance  within  6  months  after  EPA 
applies  the  first  sanction,  a  second 
sanction  is  required.  In  addition, 
discretionary  sanctions  may  be  applied 
where  warranted  any  time  after  the  end 
of  the  interim  approval  period.  If  the 
EPA  has  not  granted  full  approval  to  the 
State  program  by  November  18, 1996, 
the  EPA  must  promulgate,  administer, 
and  enforce  a  Federal  operating  permits 
program  for  the  New  Mexico 
Environment  Department. 

III.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  four 
public  comments  received  during  the 
public  comment  period  and  two 
received  after  the  close  of  the  public 
comment  period,  are  contained  in 


docket  number  FR  Doc.  94-12246, 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
interim  approval.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Fegulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  November  1. 1994. 
lane  N.  Saginaw, 
Pegional  Administrator  (BAj. 

40  CFR  part  70  is  amended  as  follows: 
PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  ef  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  New  Mexico  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


New  Mexico 

(a)  Environment  Department; 
submitted  on  November  15, 1993; 
Effective  Date  on  December  19. 1994; 
Interim  Approval  Expires  on  December 
19, 1996. 

(b)  (Reserved) 

ft        *        *        *        * 
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40  CFR  Part  799 
[OPf»TS-42094C;  FRL-4909-61 
RIN  2070-AB94 

Testing  Consent  Order  for 
Cyclohexane 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  Consent  Agreement  and 

Order. 

SUMMARY:  EPA  has  issued  a  Testing 
Consent  Order  (Order)  that  incorporates 
an  Enforceable  Consent  Agreement 
(ECA)  pursuant  to  the  Toxic  Substances 
ConUol  Act  (TSCA)  with  Chevron 
Chemical  Company,  CTTGO  Refining 
Chemicals,  Inc.,  Sun  Company,  Inc., 
Kerr-McGee  Refining  Corporation, 
Huntsman  Corporation,  E.I.  DuPont  de 
Nemours  Company,  and  Phillips 
Petroleum  Company,  (the  Companies) 
who  have  agreed  to  perform  certain 
health  effects  tests  and  an  exposure 
evaluation  test  with  cyclohexane  (CAS 
No.  110-82-7).  This  document 
summarizes  the  ECA,  and  amends  40 
CFR  799.5000  by  adding  cyclohexane  to 
the  list  of  chemical  substances  and 
mixtures  subject  to  ECAs. 
EFFECTIVE  DATE:  November  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics,  Rm. 
E-543B,  401  M  St.,  S\V.,  Washington, 
DC  20460,  (202)  554-1404,  TDD  (202) 
.554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
document  amends  40  CFR  799.5000  by 
adding  cyclohexane  to  the  list  of 
chemical  substances  and  mixtures 
subject  to  ECAs  and  export  notification 
requirements. 

I.  Background 

In  its  17lh  Report  to  the  Administrator 
of  the  Environmental  Protection 
Agency,  published  in  the  Federal 
Register  of  November  19, 1985  (SOJtR 
47603),  the  Interagency  Testing 
Committee  (FTC)  designated 
cyclohexane  for  priority  testing 
consideration  for  certain  health  effects 
testing.  The  ITC  recommended 
cyclohexane  for  testing  for  oncogenicity, 
reproductive  toxicity,  developmental 
toxicity,  and  neurotoxicity.  The 
rationale  for  the  original  designation 
appeared  in  that  Report.  In  the  Federal 
Register  of  May  20, 1987  (52  FR  19096), 
EPA  issued  a  proposed  test  rule  for 
cyclohexane  for  health  effects  testing. 
EPA  proposed  cyclohexane  be  tested  for 
subchronic  toxicity,  oncogenicity, 
reproductive  toxicity,  developmental 


toxicity,  neurotoxicity  (schedule- 
controlled  operant  behavior, 
neuropathology,  functional  observation 
battery,  and  motor  activity), 
developmental  neurotoxicity,  dermal 
absorption,  and  dermal  sensitization. 

On  July  17. 1992.  EPA  published  a 
notice  in  the  Federal  Register  (57  FR 
31714)  declaring  an  "open  season"  for 
consent  order  negotiations  for  certain 
chemicals  under  testing  consideration 
by  EPA  under  section  4  of  TSCA.  These 
chemicals  included  cyclohexane.  In  a 
proposal  dated  September  15, 1992,  the 
Cyclohexane  Panel  of  the  Chemical 
Manufacturers  Association  submitted  a 
proposal  for  testing  cyclohexane  for 
potential  health  effects  (Ref.  1).  The 
Cyclohexane  Panel's  proposal  included 
virtually  all  of  EPA's  proposed  testing 
except  for  oncogenicity  testing  and 
developmental  neurotoxicity.  The  Panel 
did  not  propose  to  do  a  developmental 
neurotoxicity  test,  believing  it  to  be 
unwarranted  due  to  data  showing 
limited  exposure.  EPA  disagrees  with 
the  Panel's  ultimate  conclusions  on  this 
testing  and  believes  that  such  testing  is 
supported  by  the  exposure  data. 
However.  EPA  also  believes  that  this 
testing  would  best  be  considered  after 
KPA  receives  and  reviews  the  results  of 
the  neurotoxicity,  reproductive  and 
fertility  tests  required  under  the  ECA 
described  in  this  notice. 

In  accordance  with  40  CFR  790.28. 
EPA  issued  an  additional  notice  in  the 
Federal  Register  of  March  30, 1993  (58 
FR  16669)  announcing  a  public  meeting 
and  EPA's  intent  to  negotiate  with 
industry  for  a  Testing  Consent  Order  for 
cyclohexane  based  on  the  acceptance  of 


the  Cyclohexane  Panel's  proposal  as  an 
adequate  basis  for  negotiation.  EPA 
published  notices  in  the  Federal 
Register  of  March  30, 1993  (58  FR 
16669)  and  August  18, 1993  (58  FR 
43893),  requesting  persons  interested  in 
participating  in  or  monitoring  testing 
negotiations  on  cyclohexane  to  contact 
EPA. 

On  February  17. 1994.  EPA  held  a 
public  meeting  attended  by 
representatives  of  interested  parties.  At 
the  public  meeting,  the  Cyclohexane 
Panel  of  CMA  presented  a  proposed 
testing  plan  (Ref.  2)  which  would 
characterize  the  potential  of 
cyclohexane's  subchronic  toxicity, 
reproductive  toxicity,  developmental 
toxicity,  neurotoxicity  (schedule- 
controlled  operant  behavior, 
neuropathology,  functional  observation 
battery,  and  motor  activity),  dermal 
absorption,  and  dermal  sensitization. 
The  Panel  did  not  think  that 
oncogenicity  testing  of  cyclohexane  was 
warranted  at  this  time.  EPA  rasponded 
by  noting  the  large  emissions  of 
cyclohexane  reported  on  the  Toxic 
Release  Inventory  (TRI).  These 
emis<:ions  were  reported  by  processors 
and  users  of  cyclohexane,  whereas  the 
manufacturers  reported  relatively 
smaller  releases.  EPA  requested  that  the 
manufacturers  consider  implementing, 
as  part  of  their  product  stewardship 
activities,  an  emissions  reduction 
program  on  cyclohexane  targeted  at 
their  customers.  In  a  letter  dated  March 
17. 1994  (Ref.  3).  CMA  proposed 
language  for  an  emissions  reduction 
provision  to  be  inserted  into  the  ECA.  In 
a  letter  dated  April  14.  1994  (Ref.  4). 


EPA  responded  by  agreeing  to  defer 
oncogenicity  testing  pending 
prospective  reductions  in  cyclohexane 
emissions.  This  provision  provides  that 
within  3  months  after  submission  of  the 
last  study  report  required  under  the 
ECA,  the  Companies  will  submit  a 
report  to  EPA  summarizing  the  then 
current  data  on  environmental  releases 
of  cyclohexane  from  facilities  that 
manufacture,  process  or  use 
cyclohexane.  Upon  reviewing  the 
emissions  data  report  submitted  after 
completion  of  testing,  as  well  as  data 
from  testing  performed  under  this  ECA. 
and  other  available  exposure/em i<;sions 
information,  EPA  may  revisit  the  issue 
of  the  need  for  oncogenicity  testing  of 
cyclohexane. 

II.  Exposure  and  Environmental 
Releases 

Approximately  2.4  billion  pounds  of 
cyclohexane  was  produced  in  1989. 
Over  95  percent  of  cyclohexa  e 
produced  is  used  as  an  intermediate  in 
nylon  production.  EPA's  best  estimate 
of  the  number  of  workers  occupationally 
exposed  to  cyclohexane  is  12.076. 
Cyclohexane  is  found  in  a  number  of 
consumer  products  including  spray 
paint  and  spray  adhesives  and  is  also 
available  as  a  laboratory  solvent.  Toxic 
Release  Inventory  data  indicate  that 
about  17.2  million  pounds  of 
cyclohexane  was  released  to  the 
environment  in  1991. 

III.  Scope  of  Testing  Program 

The  Companies  have  agreed  to 
complete  the  following  testing. 


Table— Required  Testing.  Test  Standards  and  Reporting  Requirements  for  Cyclohexane 


Test 


Health  Effects. 
Solwhfonic:  inhalation 

Reproductive  effects. 
Inhalation 

Developmental  toxicity. 
Inhalation _ 

Schedule-controUed  operant  behavior 
Acute  initiation 

Functional  observational  battery. 
Subchronic  inhalation _.. 

Motor  activity. 
SutKhronic  inhalation 

NeuropatfK>logy. 
Subchronic  inhalation 

Dermal  sensitization. 
Dermal  


Test  standard  (40  CFR  citation) 


40  CFR  798.2450 
40  CFR  798.4700     . 
40  CFR  798.4350 
1991  EPA  Guideiine 


1991   EPA  GuideNne  for  neurotoxicity  screening 
t)attery 


1991   EPA  Guideline  for  neurotoxicity  screening 
battery 

1991   EPA  Guideline  for  r>eurotoxicity  screening 
battery 


40  CFR  798.4100 


Reporting  deadline  for 
final  report'  (months) 


21 
29 

15 
15 
21 

21 

21 

12 


Interim  reports  (6 
month)  required 
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Test 

Test  standard  (40  CFR  citation) 

Reporting  deadline  for 
final  report'  (months) 

Interim  reports  (6 
month)  required 

Dermal  absorption  test. 
Dermal  and  intraver)ous 

Jeffcoat  protocol 

12 

1 

Number  of  months  after  the  effective  date  of  the  final  rule. 


In  addition,  tlie  Companies  have 
agreed  that  within  3  months  following 
submission  of  the  last  study  report 
required  under  this  ECA,  the  Companies 
will  submit  a  report  to  EPA 
summarizing  the  then  current  data  on 
environmental  releases  of  cyclohexane 
from  facilities  that  manufacture,  process 
or  use  cyclohexane. 

IV.  Export  Notification 

The  issuance  of  the  ECA  and  Order 
subjects  any  persons  who  export  or 
intend  to  export  the  chemical  substance, 
cyclohexane  (CAS  No.  110-82-7).  of 
any  purity,  to  the  export  notiTication 
requirements  of  section  12(b)  of  TSCA 
and  the  regulations  promulgated 
pursuant  to  it  at  40  CFR  part  707.  The 
listing  of  the  chemical  substance  or 
mixture  at  40  CFR  799.5000  serves  as  a 
notification  to  persons  who  intend  to 
export  such  chemical  substance  or 
mixture  that  the  substance  or  mixture  is 
the  subject  of  an  EGA  and  Order  and  40 
CFR  part  707  applies. 

V.  Withdrawal  of  Proposed  Rule 

EPA  and  the  Companies  have  agreed 
that  the  cyclohexane  testing 
requirements  in  the  proposed  rule  will 
be  met  by  implementing  the  Order  and 
ECA.  and  the  i.ssuance  of  the  Order  and 
ECA  by  EPA  constitutes  final  EPA 
action  for  purposes  of  5  U.S.C.  704. 
Therefore,  the  proposed  rule  for 
cyclohexane,  published  at  52  FR  19026, 
May  20,  1987,  is  withdrawn.  Any 
oncogenicity  and  developmental 
neurotoxicity  testing  requirements  will 
be  handled  in  separate  actions. 

VI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
Consent  Order  under  TSCA  section  4, 
docket  number  OPPTS-42094C,  which 
is  available  for  inspection  Monday 
through  Friday,  excluding  legal 
holidays,  in  Rm.  NE  B607,  401  M  St. 
SW.,  Washington,  DC  20460  from  12 
p.m.  to  4  p.m.  Confidential  Business 
Information  (CBI)  while  part  of  the 
record,  is  not  available  for  public 
review.  This  record  includes  basic 
information  considered  by  EPA  in 
developing  this  ECA  and  Order  and 
includes  the  following  information: 

(1)  Testing  Consent  Order  for 
Cyclohexane,  with  incorporated 


Enforceable  Consent  Agreement  and 
associated  test  standards  attached  as 
appendices. 

(2)  Federal  Register  notices  pertaining 
to  this  notice  and  the  Testing  Consent 
Order  incorporating  the  ECA  and 
consisting  of: 

(a)  Notice  containing  the  ITC 
recommendation  with  intent  to 
designate  cyclohexane  (50  FR  47603; 
November  19, 1985). 

(b)  Notice  of  Proposed  Rulemaking, 
Cyclohexane  (52  FR  19096,  May  20, 
1987). 

(c)  Notice  of  Opportunity  to  Initiate 
Negotiations  for  TSCA  Section- 4  Testing 
Consent  Agreements  (57  FR  31714,  July 
17, 1992). 

(d)  Notice  of  Testing  Consent 
Agreement  Development  for  Tier  I 
Chemical  Substances;  Solicitation  for 
Interested  Parties  (58  FR  16R69,  Mar«:h 
30, 1993). 

(e)  Notice  of  Testing  Consent 
Agreement  Development  for  Listed 
Chemical  Substances;  Solicitation  for 
Interested  Parties  (58  FR  43893,  August 
18, 1993). 

(3)  Communications  consisting  of: 

(a)  Written  letters. 

(b)  Contact  reports  of  telephone 
summaries. 

(c)  Meeting  summaries. 

(4)  Reports  -  published  and 
unpublished  factual  materials. 

B.  References 

(1)  Chemical  Manufacturers  Assotiation. 
Testing  Proposal  of  the  Cyclohexane  Panel  of 
the  Chemical  Manufacturers  Association. 
.September  15,  1992. 

(2)  Chemical  Manufacturers  Association. 
Letter  to  )ohn  Harris  of  EPA  dated  February 
16, 1994. 

(3)  Chemical  Manufacturers  Association. 
Letter  to  Charles  Auer  of  EI'A  dated  March 
17,1994. 

(4)  EPA  Letter  to  )onathon  Busch  of  the 
Chemical  Manufacturers  Association  d.-ifcd 
April  14,  1994. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 


Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant  regulatory  action"  as  action 
that  is  likely  to  result  in  a  rule  (1) 
having  an  annual  effect  on  the  economy 
of  $100  million  or  more,  or  adversely 
and  materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

OMB  has  exempted  this  regulatory 
action  from  E.O.  12866  review  because 
it  is  a  consent  agreement. 

B.  Paperwork  Reduction 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  Order  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  586  hours  per  response.  The 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
.sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
collection  of  information. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals,  Chemical  export. 
Environmental  protection.  Hazardous 
substances.  Health  effects.  Laboratories, 
Reporting  and  recordkeeping 
requirements.  Testing. 

Dated:  November  3, 1994. 

Lynn  R.  Goldrtian, 

Assistant  Administrator  for  Prex'entinn, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  chapter  I, 
subchapter  R,  part  799  is  amended  as 
follows: 


PART  799— {AMENDED! 

1.  The  authority  citation  continues  to  read  as  follows- 
Authority:  15  U.S.C.  2603,  2611.  2625. 

2.  Section  799.5000  is  amended  by  adding  cyclohexane  to  the  table  in  CAS  Number  order,  to  read  as  follows: 
§7^.5000    Testing  Consem  Orders  for  Substances  and  Mixtures  with  Chemical  Abstract  Service  Registry  Numbers. 


CAS  Number 


Substafx:e  or  mixture  name 


Testing 


FR  Publication  Date 


1 10-82-7 Cyclohexane Health  Effects  and  Environmental  Releases  Report November  18.  1994 


II 


IFR  Doc.  94-28552  Filed  11-17-94:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Parte  No.  346  (Sub44o.  32)] 

Rail  General  Exemption  Authority; 
Exemption  of  Cart>on  Dioxide 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  its  authority 
under  49  U.S.C.  10505.  the  Commission 
is  exempting  from  regulation  the 
transportation  by  rail  of  carbon  dioxide 
(STCC  No.  28-133).  This  commodity  is 
added  to  the  list  of  exempt  commodities 
in  49  CFR  Part  1039,  as  set  forth  below. 
EFFECTIVE  DATE:  December  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.1 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  see  the 
Commission's  printed  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  room  2229. 
Interstate  Commerce  Commission.  1201 


Constitution  Ave.  NW..  Washington,  DC 
20423.  Telephone  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services,  (202) 
927-5721.1 

On  October  21. 1993,  at  58  FR  54323, 
we  requested  comments  on  a  proposal 
by  the  Association  of  American 
Railroads  (AAR)  to  exempt  from 
regulation  the  railroad  transportation  of 
carbon  dioxide.  After  receiving  and 
analyzing  the  comments  filed  in  this 
proceeding,  we  now  approve  AAR's 
proposal. 

We  reaffirm  our  initial  finding  that 
the  exemption  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

We  also  reaffirm  our  initial  finding 
that  the  exemption  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1039 

Intermodal  transportation. 
Manufactured  commodities.  Railroads. 

Decided:  September  22. 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1039 


of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  10505:  and 
5  use.  553. 

2.  In  §  1039.11,  the  table  in  paragraph 
(a)  is  amended  by  adding  the  following 
new  entrj'  to  STCC  Tariff  6001-V: 


§  1 039.1 1    Miscellaneous  commodities 
exem|>tions. 

(a)'  •  • 

STCC  No. 

STCC 

Tariff 

6001-V 

eff.  1-1- 

94 

Commodity 

•             • 
28    133 

•                             • 

• 

do 

• 

•              • 
Carbon  dioxide. 

•                             • 

•  *  •  •  • 

(FRDoc.  94-28520  Filed  11-17-94;  8:45  ami 
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Federal  Register 

Vol.  59.  No.  222 

Friday,  November  18,  1994 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  Final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRP  t71 

[Airspace  Docket  No.  94-AWP-22] 

Proposed  Modification  of  Class  E 
airspace;  Areata,  CA 

agency:  Federal  Aviation 

Administration  (FA A),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Areata,  CA. 
An  Instrument  Landing  System/ 
Distance  Measuring  Equipment  (ILS/ 
DME)  standard  instrument  approach 
procedure  (SIAP)  has  been  developed 
for  the  Areata  Municipal  Airport. 
Controlled  airspace  extending  from  700 
feet  above  the  surface  is  needed  for 
aircraft  executing  the  ILS  approach.  The 
intended  effect  of  the  proposal  is  to 
provide  adequate  Class  E  airspace  for 
instrumenLflight  rules  (IFR)  operations 
at  Areata  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  December  30. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  AVVP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  Docket  No.  94-AWP- 
22, 15000  Aviation  Boulevard, 
Lawndnle,  California,  90261.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  at  the  same 
address.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  branch.  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  297-0010. 


SUPPt-EMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  sugge.stions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  .self-addressed, 
.stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AVVP-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Areata,  CA. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  ILS/DME 
approach  at  Areata,  CA.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E , 
airspace  areas  designated  as  transition 
areas  for  airports  are  published  in 
Paragraph  6005  of  FAA  Order  7400.nB 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatoi-y  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Iiicorporation  by 
reference.  Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.  O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Gass  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 
I     •         •         •         * 

AWP  CA  E5  Areata,  CA— (Revised) 

Areata  Airport,  CA 

(lat.  40»58'41"N.  long.  124t)6'31"  W) 
Areata  VOR/DME  (lat  40°58'53"N,  long. 

124''06'30"W) 
Alwta  NDB  (lat.  40°57'53"N.  long.  124»05'55" 

W) 
Fortuna  VORTAC  (lat.  40''40'17"  N,  long. 

124'*14'04"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  that  airspace 
beginning  at  lat.  40°29'  00"  N.,  long.  124* 
OrOO"  W.;  to  lat.  40'45'00"  N..  long. 
123°50'00"  W..  to  lat.  41''05'00"  N.,  long. 
124*'05'00"  W.:  to  lat.  41»  03'00"  N..  long. 
124°19'00"  W.;  to  lat.  40"'36'00"  N.,  long. 
1 24°19'  00"  W.,  thence  to  the  point  of 
beginning.  That  airspace  extending  upward 
from  1 .200  feet  above  the  surface  bounded  on 
the  north  by  lat.  41*'15'59"  N,  on  the  east  by 
a  line  7.8  miles  northeast  of  and  parallel  to 
the  333°  and  153*  bearings  from  the  Abeta 
NDB  to  lat.  40'39'29"  N.  long.  123°42'24''  W; 
to  lat  40^501" N.  long  123''49'16"  W.  to 
intercept  the  24.3-mile  arc  southeast  of  the 
Fortuna  VORTAC.  thence  clockwise  via  the 
Fortuna  24.3-nule  arc  to  the  eastern  edge  of 
V-27;  to  lat.  40'21'59"  N.  long,  124''12'04" 
W;  to  lat  40°21'59"  N,  long.  124'30'04"  VV. 
on  the  west  by  long.  124*30'04"  W,  and  that 
airspace  within  7.8  miles  each  side  of  the 
Fortuna  VORTAC  no"  radial,  extending  from 
the  VORTAC  to  53  miles  east  of  the 
VORTAC. 
•         •         •         *         • 

Issued  in  Los  Angeles,  California,  on 
November  3. 1994. 

Dennis  T  Koehler, 

Acting  Manager,  Air  Traffic  Division  Western- 
Pacific  Region. 
IFR  Doc.  94-28530  Filed  11-17-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-28] 

Proposed  establishment  of  Class  E 
Airspace;  Chamberlain,  SD, 
Chamt>er1ain  Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

— ^ 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at 
Chamberlain.  SD.  A  Global  Positioning 
System  (GPS)  standard  instrument 


approach  procedure  (SIAP)  to  Runway 
31  has  been  developed  for  the 
Chamberlain  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  The  intended 
effect  of  this  proposal  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Conunents  must  be  received  on 
or  before  December  29, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  9^AGL-28. 2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Offict^  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  \aews, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  addressed 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No  94- 
AGL-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 


closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  on  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  of 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  with  FA5A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at 
Chamberlain,  SD;  this  proposal  would 
provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  GPS 
Runway  31  SIAP  at  Chamberlain 
Municipal  Airport.  Controlled  airspace 
extending  from  700  to  1200  feet  AGL  is 
needed  for  aircraft  executing  the 
approach.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  Aeronautical  maps 
and  charts  would  reflect  the  defined 
area  which  would  enable  pilots  to  a 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  E  ai    pace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
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regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "signiHcant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  effect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  J4  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Admini.stration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  E5  Chamberiain,  SD— (New) 

(lat.  43'^45'54"  N,  long.  99°19'14  "  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3  mile 
radius  of  the  Chamberlain  Municipal  Airport. 

•         »         »         •         • 

Issued  in  Des  Plaines,  Illinois  on  November 
3.1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

|FR  Doc.  94-28528  Filed  11-17-94;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  309 
RIN  3084-AA57 

Lat)eling  Requirements  for  Altemative 
Fuels  and  Altemative  Fueled  Vehicles 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  Section  406(a)  of  the  Energy 
Policy  Act  of  1992  ("EPA  92")  directs 
the  Federal  Trade  Commission 
("Commission")  to  establish  uniform 
labeling  requirements,  to  the  greatest 
extent  practicable,  for  altemative  fuels 
and  altemative  fueled  vehicles.  On  May 
9, 1994,  the  Commission  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  announcing  the 
substance  of  proposed  labeling 
requirements  and  sought  written 
comment  on  its  proposal.  In  this  notice 
the  Commission  announces 
modifications  to  that  initial  labeling 
proposal  and  the  specific  language  of  a 
proposed  labeling  rule.  The  Commission 
invites  interested  persons  to  submit 
written  comments  addressing  any  issue 
they  believe  may  bear  upon  the 
proposed  rule. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  19, 
1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Division  of  Enforcement, 
Federal  Trade  Commission,  601 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580,  Attn:  Jeffrey  E. 
Feinstein,  room  S-4618.  The 
Commis.sion  requests  that  original 
submissions  be  filed  with  six  copies,  if 
feasible.  Submissions  should  be 
identified  as  "16  CFR  Part  309— SNPR 
Comment."  If  submissions  are  made  by 
facsimile  transmission,  please  call  202/ 
326-2372  to  confirm  receipt. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  E.  Feinstein,  Attorney,  Division 
of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580, 
telephone  202/326-2372. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

EPA  92  '  establishes  a  comprehensive 
national  energy  strategy  designed  to 
increase  U.S.  energy  security  and 
improve  the  economy  in  cost  effective 
and  environmentally  beneficial  ways.^  It 
seeks  to  reduce  U.S.  dependence  on  oil 
imports;  promote  energy  efficiency; 


reduce  the  use  of  petroleum-based  fuels 
in  motor  vehicles;  and  provide  new 
energy  options.  Key  programs  in  titles 
III,  IV,  V,  and  VI  of  EPA  92  promote  the 
development  of  altemative  fuels  ^  and 
altemative  fueled  vehicles  ("AEVs").* 

Two  provisions  in  title  IV  of  EPA  92 
require  that  information  on  altemative 
fuels  and  AFVs  be  made  available  to 
"consumers"  (a  term  not  defined  in  EPA 
92).  In  one  provision,  section  406(a)  of 
EPA  92  directs  the  Commission  to  issue 
a  rule  establishing  uniform  labeling 
requirements,  to  the  greatest  extent 
practicable,  for  alternative  fuels  and 
alternative  fueled  vehicles.'*  The  Act 
does  not  specify  what  information 
should  be  displayed  on  these  labels. 
Instead,  it  provides  generally  that  the 
rule  must  require  disclosure  of 
"appropriate,"  "useful,"  and  "timely" 
cost  and  benefit  information  on 
"simple"  labels.*  The  purpose  of  the 
labeling  requirements  is  to  enable 
consumers  to  make  reasonable  choices 
and  comparisons.  In  formulating  the 
rule,  the  Commission  must  consider  the 
problems  associated  with  developing 
and  publishing  the  required 
information,  taking  into  account  lead 
time,  costs,  frequency  of  changes  in 
costs  and  benefits  that  may  occur,  and 
other  relevant  factors.  Where 
appropriate,  the  labels  required  by 
section  406(a)  are  to  be  consolidated 
with  other  labels  providing  information 
to  consumers.  EPA  92  requires  the 
Commission  to  update  its  labeling 
requirements  "periodically  to  refled  the 
most  recent  available  information."'' 

A  second  and  complementary 
provision  direj;ts  the  Secretary  of  the 
Department  of  Energy  ("DOE")  to 
develop  an  information  package  for 
consumers."  Specifically,  section  405  of 


'  Pub.  1-  102-486, 106  Slat.  2776  (1992). 
'  H.  Rep.  No.  102-174(1).  I02d  Cong..  2d  Sess. 
132,  reprintedin  1992  U.S.C.CA.N.  at  1954, 1955. 


J  "Alternative  fuels"  are  defined  as: 
"IMlothanol,  denatured  ethanol,  and  other 
alcohols:  mixlure.s  containing  85  percent  or  more 
(or  such  other  percentage,  but  not  less  than  70 
percent,  as  determined  by  the  Secretary  [of  Energyl, 
by  rule,  to  provide  for  requirements  relating  to  cold 
start,  safety,  or  vehicle  functions)  by  volume  of 
methanol,  denatured  ethanol,  and  other  alcohols 
with  gasoline  or  other  fuels;  natural  gas:  liqueHed 
petroleum  gas:  hydrogen:  coal-derived  liquid  fuels; 
fuels  (other  than  alcohol)  derived  from  biological 
materials:  electricity  (including  electricity  from 
solar  energy);  and  any  other  fuel  the  Secretary 
determines,  by  rule,  is  substantially  not  petroleum 
and  would  yield  substantial  energy  security  benefits 
and  substantial  environmental  benefits!.)" 
42  U.S.C.  13211(2)  (Supp.  IV  1993). 

•  An  "alternative  fueled  vehicle"  is  "a  dedicated 
vehicle  or  a  dual  fueled  vehicle!.!"  42  U.S.C 
13211(3).  Each  term  is  further  defined  in  42  U.S.C 
13211  (6)  and  (8). 

'  Section  406(a)  is  codified  at  42  U.S.C.  13232(a) 
(Supp.  IV  1993). 

•  42  U.S.C  13232(a). 
'  W. 

•  42  U.S.C  13231.  DOE  is  also  required  to 
provide  technical  assistance  to  the  Commission  in 


EPA  92  requires  DOE  to  produce  and 
make  available  an  information  package 
for  consumers  to  help  them  choose 
among  alternative  fuels  and  AFVs.' 
DOE'S  information  package  must 
provide  "relevant  and  objective" 
information  addressing  seven  "motor 
vehicle  and  fiiel  characteristics  as 
compared  to  gasoline"  (including 
environmental  performance,  energy 
efficiency,  domestic  content,  cost, 
maintenance  requirements,  reliability, 
and  safety),  information  about  the 
conversion  of  conventional  motor 
vehicles  to  AFVs.  and  "such  other 
information  as  the  Secretary  (of  DOE] 
determines  is  reasonable  and  necessary 
to  help  promote  the  use  of  alternative 
fuels  in  motor  vehicles."  '" 

This  is  the  Commission's  second 
rulemaking  concerning  labeling 
requirements  for  altemative  fuels.  In  a 
separate  proceeding  also  required  by 
EPA  92,'  I  the  Commission  recently 
extended  the  requirements  of  its  former 
Octane  Rule  '^  (renamed  the  "Fuel 
Rating  Rule")  beyond  gasoline  to 
include  liquid  alternative  fuels. '^  As  a 
result,  retailers  of  such  fuels  are  now 
required,  among  other  thing*!,  to  post 
labels  identifying  the  commonly  used 
name  of  the  fuel  and  the  amount, 
oxinesscd  as  a  minimum  percentage  by 
volume,  of  the  fuel's  principal 
component."' 

The  Commission  seeks  written 
comment  on  whether  the  proposed  rule, 
as  described  in  this  supplemental 
notice,  will  accomplish  the  purposes  of 
section  406(a).  The  Commission  also 
seeks  comment  on  whether  some 


devoloping  labeling  requirements,  and  coordinate 
such  let:hnical  assistance  with  its  development  of 
a  consumer  information  package.  42  U..S.C 
n232(b). 

^  Id.  The  information  paciiage  required  by  this 
section  was  intended  "to  enable  Iconsumers)  to 
understand  and  to  help  them  choose  among 
iillernative  fuels  and  AFVs."  H.  Rep.  No.  102- 
474(1),  102d  Cong..  2d  Sess.  105.  reprinted  in  1992 
U.S.C.CA.N.  at  1954,  2008. 

•"  42  U.S.C  13232(b).  EPA  92  also  directs  the 
DOE  SHcretary  to  create  an  additional  public 
education  program  targeted  specifically  to  the 
Federal  government.  Under  that  mandate,  the  DOE 
Secretary,  "in  cooperation  with  the  Administrator 
of  Ceneral  Services."  must  "promote  programs  and 
educate  officials  and  employees  of  Federal  agencies 
on  the  merits  of  AFVs."  42  U.S.C.  13214(a).  That 
.■iection  further  requires  that  the  DOE  Secretary 
"shall  provide  and  disseminate  informdtion  to 
Federal  agencies  on."  inter  alia,  "the  range  and 
performance  capabilities  of  !AFVs|."  Id. 

"  15  U.S.C  2821-2823. 

"  Octane  Posting  and  Cortificalion.  16  (JK  Pan 
306. 

"  IfiO-R  306.0(i)(2)  (1994).  In  that  proceeding, 
the  Commission  had  no  authority  to  extend  its 
requirements  beyond  liquid  alternative  fuels.  IS 
use  2821  (Supp.  IV  1993). 

"  16GFR  306.0())(2)  (1994).  The  Fuel  Rating  Rule 
became  effective  October  25.  1993.  58  FR  41356. 
413.'>e.  Aug.  3,  1993. 


variation  of  this  proposal,  or  other  • 
options  or  variations  not  proposed  here, 
would  be  more  appropriate. 

IL  Public  Participation 

EPA  92  requires  the  Commission,  in 
formulating  its  labeling  requirements,  to 
obtain  the  views  of  affected  industries, 
consumer  organizations.  Federal  and 
State  agencies,  and  all  other  interested 
parties.'*  It  also  required  the 
Commission  to  issue  a  Notice  of 
Proposed  Rulemaking  ("NPR")  in 
consultation  with  DOE,  the 
Administrator  of  the  Environmental 
Protection  Agency  ("EPA"),  and  the 
Secretary  of  the  Department  of 
Transportation  ("DOT")  within  eighteen 
months  of  the  statute's  enactment  date 
(i.e..  October  24. 1992)."^  To  comply 
with  those  requirements,  the 
Commission  received  information  from 
the  public  relating  to  this  proceeding 
from  four  sources:  written  comments 
filed  in  response  to  an  Advanced  Notice 
of  Proposed  Rulemaking  ("ANPR") 
published  on  December  10. 1993," 
written  comments  filed  in  response  to 
an  NPR  published  on  May  9. 1994. '»* 
testimony  during  a  Public  Workshop- 
Conference  ("Workshop")  held  on  July 
20.  1994,  and  supplemental  comments 
filed  after  the  Workshop.  All  such 
information  (i.e..  the  comments  and 
Workshop  transcript)  was  placed  on  the 
public  record  of  this  proceeding.  The 
di.scu.ssion  below  includes  information 
from  all  four  sources,  as  well  as 
documents  placed  on  the  public  record 
by  the  Commission's  staff. '**  The 
Commission  considered  all  these 
materials  in  developing  this  revised 
labeling  proposal. 

A.  The  Commission's  ANPR 

In  its  ANPR,  the  Commission  sought 
written  comment  on  basic  issues  raised 


'M2U.S.C.  13232(3). 

'"Id.  During  its  development  of  this  supplomenfa! 
notice.  Commission  staff  discussed  the  propascd 
labeling  requirements  with  staff  from  DOE.  EH.\. 
and  DOfs  National  Highway  Traffic  Safety 
Administration. 

"58  FR  64914. 

'"59  FR  24014. 

"Commission's  Rulcmaliing  Record  No. 
R31 1002.  Comments  are  coded  either  "G" 
(indicating  that  they  were  filed  by  nongovernmental 
parties)  or  "H "  (indicating  that  they  were  filed  by 
governmental  agencies).  The  Workshop  transcript  is 
filed  in  category  "L."  Information  placed  on  the 
public  record  by  Commission  staff  is  coded  "B."  In 
this  SNPR,  comments  are  cited  by  identifying  the 
commenier.  by  name,  the  comment  number,  and  the 
relevant  page  numberfs).  e.g.,  "ETC.  G-24.  1-3." 
Supplemental  comments  are  designated  as  (Supp.). 
e.g.,  "RFA  (Supp.).  G-5.  1."  Discussion  in  the 
Workshop  is  cited  by  identifying  the  party,  a 
reference  to  the  transcript,  and  the  relevant  page 
nuraberis).  e.g.,  "EPA  (Tr,).  184."  Staff  submissions 
are  cited  by  Identifying  the  document  number, 
relevant  page  number(s).  and  document  date.  e.g.. 
"8-13.  3.  laa  25. 1994." 


by  section  406(a)'s  mandate. 
Accordingly,  it  requested  comment  on 
issues  relating  to  which  fuels  and 
vehicles  should  be  covered  by  the 
labeling  requirements  (i.e..  the  proposed 
rule's  scope),  and  what  information 
should  be  required  to  be  displayed  on 
labels  (i.e..  the  proposed  mle's 
disclosures).2o  The  Commission  also 
sought  comment  on  how  the  labeling 
requirements  should  be  updated,  and 
the  extent  to  which  the  labels  should  be 
consolidated  with  other  labels  providing 
information  to  consumers.  In  response, 
the  Commission  received  28  written 
comments  addressing  these  issues.  The 
comments  were  summarized  in  the 
Commission's  NPR.^' 

B.  The  Commission 's  NPR 

The  Commission  considered  written 
comments  responding  to  the  ANPR  in 
developing  its  initial  labeling  proposal, 
which  was  published  in  the  Federal 
Register  as  the  Commission's  NPR.  The 
NPR  announced  the  substance  of 
proposed  labeling  requirements  and  a 
proposed  rule  implementing  section 
406(a)'s  mandate.  In  that  NPR,  the 
Commission  invited  interested  persons 
to  submit  written  comments  until  June 
23. 1994.  on  any  issue  of  fact,  law  or 
policy  that  might  have  bearing  upon  the 
proposed  labeling  requirements.  As 
described  below.  37  commenters 
(representing  vehicle  manufacturers.-' 
fuel  producers.^'  governmental 
entities,--'  con.sumer  organizations,^'' 
and  other  interested  organizations-'^')  • 
responded  to  the  NPR. 


*  S8FKG4914.GJ915. 

"  50  FR  24015-24017. 

"Chrysler  Corporation.  ("Cfir>sler"l.  Cr-13:  The 
Fixible  Corporal  ion  ("Flxible").G-12:  Ford  .Motor 
Company  ("Ford").  G-14:  General  Motors  ("CM"!. 
(;-8:  Thomas  Built  Buses.  Inc.  ("Thomas  BB").  G- 
10. 

^•Bo.-stnn  Edison  Company.  ("Boston  Edisf)n"|.  G- 
26:  Mobil  Oil  Corporation  ("Mobil").  G-2:  Phillips 
66  Company,  ("Phillips  66"),  G-15:  Sun  Company. 
Inc.  ("Sun").  C-1:  Unocal  Corporation  ("Unocal"), 
(;-9. 

''California  Energy  Commission.  ("CEC").  H-«: 
Montgomery  County'.  Maryland.  Office  of  Consumer 
Affairs  ("MC-MD"),  H-7:  Nebraska  A  temative 
Fuels  Advisory  Conunittee  ("Nebraska  EO").  H-9; 
Tennessee  Valley  Corporation  ( •T\'A ").  H-5:  Texas 
Railroad  Commission  ("Texas  RRC").  H-3:  U.S. 
Department  of  Energy  ("DOE"):  H-IO:  U.S. 
Department  of  Energy,  Energy  Information 
Administration.  Energy  End  Use  and  Integrated 
Statistics  Division  ( "EIA/EEU-ISD "),  H-2:  U.S. 
Department  of  Transportation.  National  Highway 
Traffic  Safety  Administration  ( "DOT/NHTSA").  H- 
1:  U.S.  Environmental  Protection  Agency  ("EPA"). 
H-4. 

"Center  for  Auto  Safety  ("CAS").  G-l" 
Greenpcace.  Inc.  ("Greenpeace").  G-27;  I  nion  of 
Concerned  Scientists  ("UCS").  G-16. 

"•American  Automobile  Manufacturers 
A!«ocialion  ("AAMA").  G-7:  American  Gas 
Association  and  Natural  Gas  Vehicles  Coalition 
("AGA'NGVC").  G-6:  American  Methanol  Institute 
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C.  Public  Workshop-Conference 

The  Q>minission  announced  in  the 
NPR  that  its  staff  would  conduct  a 
Woricshop  to  afford  staff  and  interested 
parties  an  opportunity  to  discuss  issues 
raised  in  the  rulemaking  proceeding.27 
The  Workshop  was  not  intended  to 
achieve  a  consensus  of  opinion  among 
participants  or  between  participants  and 
Commission  staff  with  respect  to  any 
issue.  Instead,  its  purpose  was  to 
examine  publicly  areas  of  significant 
controversy  or  divergent  opinions  that 
were  raised  in  the  written  comments. 
Persons  interested  in  participating  in 
the  Workshop  were  required  to  notify 
Commission  staff  by  June  8, 1994,  and 
file  a  written  comment  by  the  comment 
due  date  (i.e.,  June  23, 1994). 

Twenty-one  interested  parties 
submitted  written  requests  to  participate 
in  the  Workshop.^*  Twenty  of  those 
parties  filed  written  comments  as 
required,^  and  all  twenty  were  invited 
to  participate.  Two  parties  (Chrj-sler  and 
Greenpeace)  subsequently  elected  not  to 
attend,  and,  as  a  result,  individuals 
representing  eighteen  interested  parties 
participated  at  the  Workshop.'*'  The 


("AMI").  G— 4;  American  Petroleum  Institute 
("API"),  G-25:  Bill  of  Rights  Association  ("BOR "), 
G— 4;  Electric  Transportation  Coalition  ("ETC"),  G- 
24:  Engine  Manufacturers  Association  ("EMA"),  C- 
21:  National  Association  of  Consumer  Agency 
Administrators  ("NACAA"),  H-6:  National 
Association  of  Fleet  Administrators  ("NAFA").  G- 
20-.  National  Automobile  Dealers  Asiiociation 
("NADA").  G-19:  National  Propane  Gas  Association 
("NPGA"),  G-18:  Propane  Consumers  Coalition 
("POC").  G-22:  Renewable  Fuels  Association 
("RFA").  G-5;  Society  of  Independent  Gasoline 
Marketers  of  America  ("SIGMA"),  G-23;  Texas 
Automobile  Dealers  Association  ("Texas  .'VDA").  G- 
11. 

"59  FR  24014.  24020. 

»  AAMA.  A-2  (on  behalf  of  AAMA.  Chrysler. 
Ford,  and  GM):  AGA/NGVC,  A-«:  AMI.  A-10;  API. 
A-12:  Boston  Edison.  A-16:  CAS.  A-14:  DOE,  A- 
1:  Eckert  Seamans  Cherin  A  Mellott.  A-17  (on 
behalf  of  unidentified  clients  in  the  automotive 
industry):  EMA.  A-3  (request  submitted  by  Neal 
Gerber  ft  Eisenberg):  ETC,  A-11  (request  submitted 
by  Van  Ness  Feldman):  EPA.  A-9;  Flxible.  A-6: 
Greenpeace,  A-18;  NACAA,  A-7:  NAFA,  A-13 
(request  submitted  bv  Kent  A  O'Connor,  Inc.); 
NPGA.  A-5  (on  behalf  of  NPGA  and  Phillips  60); 
RFA,  A— 1  (request  submitted  bv  Downstream 
Alternatives.  Inc.):  UCS,  A-15. 

"The  law  firm  Eckert  Seamans  Cherin  a  Mellott 
did  not  nie  a  written  comment. 

""l-oi-s  E.  Bennett.  GM;  Timothy  D.  Davis. 
Columbia  Gas  (representing  AGA/NGVC);  Robert 
Graham  and  Peter  Morman.  CAS:  Marcel  L. 
Halberstadt.  AAMA:  Nancy  L.  hlomeisler.  Ford; 
Evan  W.  Johnson.  MC-MD  (representing  NACAA): 
Martin  S.  Karl,  Boston  Edison;  Allen  R.  Larson. 
Esq.,  I.arson  and  Curry  (representing  Boston 
Edison);  Paul  McArdle,  DOE;  Denise  McCouri.  API; 
Patrick  O'Connor,  Kent  &  O'Connor  (representing 
NAFA);  Larry  U.  Osgood.  Phillips  66  Propane 
Company  (representing  NPGA):  Robert  E.  Reynolds. 
Downstream  Alternatives,  inc.  (representing  RFA): 
Glyn  Short.  AMI;  Lisa  A.  Stegink.  Esq..  Neal  G«rber 
k  Eisenberg  (representing  EMA):  |aime  C  Steve, 
UCS:  Lance  Watt.  Flxible;  Ellon  S.  Young.  Esq..  Van 
Ness  Foldnwn  (representing  ETC);  Kenneth  L. 


Workshop  was  held  on  July  20, 1994,  at 
the  Commission's  headquarters  and  was 
conducted  as  announced  in  the  NPR.'' 

D.  Post-Workshop  Comments  and  SNPR 

In  its  NPR,  the  Commission 
announced  that  Workshop  participants 
would  be  permitted  one  week  to  file 
supplemental  written  comments 
addressing  concerns  raised  during  the 
Workshop. -'2  Eight  participants  elected 
to  file  such  comments. '^  The 
Commission  also  announced  that  after 
reviewing  written  comments  received  in 
response  to  the  NPR,  the  Workshop 
transcript,  and  the  post-Workshop 
comments,  it  would  publish  an  SNPR. 
The  SNPR  would  propose  the  text  of  a 
labeling  rule  and  allow  the  public  an 
opportunity  to  comment  on  the  revised 
labeling  proposal. 

III.  Supplemental  Proposed  Labeling 
Rule 

A.  Comment  Suggestions  Beyond 
Commission's  Authority  Under  EPA  92 

As  noted  previously,  section  406(a) 
directs  the  Commission  to  establish 
labeling  requirements  for  alternative 
fuels  and  AFVs  disclosing  cost  and 
benefit  information.  Because  this 
rulemaking  proceeding  is  mandated  by 
statute,  the  Commission's  authority  is 
limited  to  what  is  authorized  by  EPA  92. 
Several  NPR  commenters,  however, 
suggested  regulatory  options  that 
involve  matters  other  than  labeling 
requirements,  alternative  fuels  or  AFVs, 
and  cost  and  benefit  information  (i.e., 
they  involve  matters  beyond  section 
406(a)'s  statutory  language).  To  the 
extent  that  these  commenters  suggested 
labeling  requirements  beyond  that 
authorized  by  section  406(a),  the 
Commission  has  tentatively  concluded 
that  it  has  no  authority  to  propose  them. 

For  example,  several  commenters 
suggested  that  the  Commission  require 
AFV  dealers  to  have  copies  of  the  DOE 
brochure  available  for  consumer 
inspection  and  use.*^  These  commenters 


Zerafa.  EPA.  Philip  J.  Harter.  Esq..  served  as  the 
Workshop's  moderator. 

"  The  NPR  announced  that  the  Workshop  would 
take  place  over  two  days,  but  the  participants 
concluded  discussing  the  agenda  staff  had  prepared 
In  one  day.  As  a  result,  the  Workshop's  serond  day 
was  cancelled.  (Tr.),  238. 

'=59  FR  24014.  24023. 

"AAMA.  AGA/NGVC.  Boston  Edison,  C^S. 
EMA.  Flxible,  NPGA.  and  RFA. 

"ETC,  G-24,  6;  NAFA,  G-20.  3-5;  NPGA  (Tr). 
lBft-89.  CAS  suggested  that  the  Commission  require 
AF'V  dealers  and  conversion  companies  to  provide 
copies  of  the  DOE  package  to  consumers,  and  thai 
consumers  acknowledge  receipt  bv  signing  a 
designated  .sales  document.  CAS,  G-17,  7;  (Tr.). 
174;  (Supp).  G-17,  4.  CAS  also  proposed  that  the 
AFV  label  advise  consumers  that  a  fre«  copy  of  the 
IX)E  brochure  is  available  from  the  dealer.  CAS 
ISupp.).  (;-i  7.  4.  ETC  also  suggested,  however,  that 


believed  that  the  Commission  could 
model  such  a  requirement  on  an 
existing  EPA  regulation  directing 
automobile  dealers  to  make  available 
free  copies  of  EPA's  Gas  Mileage  Guide 
(a  booklet  comparing  the  fuel  economy 
of  similarly-sized  new  automobiles).'* 
The  Commission  believes,  however,  that 
such  a  requirement  does  not  appear  to 
be  reasonably  within  section  406(a)'s 
scope,  which  is  limited  to  uniform 
labeling  requirements.  In  any  event,  the 
Commission  notes  that  EPA's  regulation 
was  promulgated  pursuant  to  a  specific 
congressional  directive  that  EPA  require 
dealers  to  provide  such  information  to 
consumers.'*'  In  the  absence  of  a  similar 
congressional  directive,  the  Commission 
believes  that  such  a  requirement  may  be 
beyond  its  authority  under  EPA  92.''' " 
For  similar  reasons,  the  Clommission 
has  also  tentatively  concluded  that 
requiring  any  of  the  following  may 
exceed  its  authority  under  EPA  92:  (1) 
Labeling  for  conventional  fueled 
vehicles;"*  (2)  that  information  on  AFV 
labels  be  provided  to  consumers  at  the 
time  an  AFV  is  offered  for  sale;  '**  and 
(3)  that  "all  pertinent  information"  (e.g., 
fuel  hazards,  tank  capacity,  refueling  or 
recharging  time,  and  cruising  range)  be 
disclosed  in  vehicle  owners'  manuals.*' 

B.  Labeling  Requirements  for  Alternativi^ 
Fuels 

1.  Scope  of  the  Labeling  Requirements 
for  Alternative  Fuels 

a.  Proposed  scope  of  the  rule.  As 
noted  previously,  section  406(a)  of  EPA 
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dealers  would  find  it  in  their  interest  to  have  the 
IXJE  brcxihures  available  to  consumers.  ETC  (Tr.). 
168. 

"  40  CFR  600.401-77  to  600.407-77  (1993). 

*  See  15  ll.S.C  2006(b)(2)  ("The  EPA 
Administrator  *   •   •  shall  prescribe  rules 
requiring  dealers  to  make  available  to  prospective 
purchasers  (fuel  ecorximy  information]  compiled  bv 
the  EPA  Administrator  under  paragraph  (1)."). 

"The  Commission  notes,  however,  that  a  DOE 
ofncial  at  the  Workshop  stated  that  DOE  would 
consider  distributing  copies  of  the  information 
package  to  AFV  dealerships.  DOE  (Tr.),  227-28. 

'"AGA/NGVC.  G-6,  11  (requiring  disclosures 
only  for  AFVs  could  unnecessarily  raise  consumer 
concerns  about  these  products). 

"  NAFA.  G-20.  2  (•For  example,  when  a 
representative  of  a  conversion  company  meets  with 
a  consumer  to  offer  to  convert  a  vehicle,  the 
representative  would  provide  the  consumer  with 
the  appropriate  information  in  a  format  similar  to 
the  vehicle  laljel.").  NAFA  based  this  suggestion  on 
its  concern  that  consumers  would  not  always  be 
able  to  inspect  labels  prior  to  acquisition.  Id. 

*'NACAA,  H-6,  2.  The  Commis,sion  also  believes 
that  one  suggestion  (that  it  develop  an  information 
bulletin  discussing  pertinent  considerations),  whilo 
not  beyond  its  authority,  may  not  be  necessary 
because  of  DOE's  mandate  to  complete  the  samo 
task.  CEC.  H-8.  1-2.  6;  NAFA.  G-20.  3. 
Traditionally,  however,  the  Commission  issues 
consumer  education  materials  after  new  rules  ai<> 
issued,  and  that  will  be  considered  when  this 
proceeding  is  completed. 


92,  in  part,  requires  the  Commission  to 
establish  uniform  labeling  requirements, 
to  the  greatest  extent  practicable,  for 
alternative  fuels.  The  NPR  proposed  fuel 
labeling  requirements  for  three  non- 
liquid  fuels,  compressed  natural  gas 
("CNG"),  gaseous  hydrogen  gas 
("hydrogen")  and  electricity."'  Section 
406(a)  also  directs  the  Commission  to 
consider  labeling  requirements  for 
liquid  "alternative  fuels."  The 
Commission's  Fuel  Rating  Rule, 
however,  contains  labeling  requirements 
for  liquid  alternative  fuels  that  are 
similar  to  the  labeling  requirements 
proposed  in  the  SNPR  for  non-liquid 
alternative  fuels.  The  Fuel  Rating  Rule's 
labeling  requirements  cover  only  liquid 
alternative  fuels.  Although  that  rule 
serves  a  somewhat  different  purpose,^ 
the  Commission  stated  in  the  NPR  that 
harmonizing  labeling  requirements, 
when  practicable,  is  appropriate.  The 
Commission's  NPR  proposal  has  the 
effect  of  imposing  the  same  labeling 
requirements  on  both  liquid  and  non- 
iiauid  alternative  fuels. 

Nine  commenters  addressed  the  scope 
of  the  Commission's  proposals  in  the 
NPR.  All  of  the  commenters  supported 
limiting  the  scope  of  this  proceeding  to 
non-liquid  alternative  fuels  because  the 
Commission's  proposal,  if  adopted, 
would  impose  equal,  fuel-neutral 
labeling  requirements  on  all  alternative 
fuels.*'  No  commenters  specifically 
recommended  that  the  Commission 
include  in  this  proceeding  alternative 
fuels  other  than  the  three  the 
Commission  identified. 

Based  on  the  comments  received,  and 
the  existing  similar  requirements 
imposed  by  the  Commission's  Fuel 


"These  are  the  only  non-liquid  fuels  defined  as 
"alternative  fuels"  in  EPA  92.  42  U.S.C.  13211(2) 
(Supp.  IV  1993). 

«The  purpose  of  the  EPA  92  amendments  to 
Title  II  of  the  Petroleum  Marketing  Practices  Act. 
15  U.S.C.  2821-2825.  was  to  give  purchasers 
information  they  need  to  choose  the  correct  type  or 
grads  of  fuel  for  their  vehicles.  58  FR  41356. ' 

"API.  G-25,  1-3  (supports  expanding  the  Fuel 
Rating  Rule's  requirements  to  non-liquid  alternative 
fuels  to  encourage  a  fuel-neutral  regulatory 
scheme);  CEC.  H-8, 1-6  (supports  proposal  because 
it  would  result  in  consistent  labeling  of  all 
alternative  fuels):  Mobil.  G-2. 1-3  (supports 
proposal  because  it  is  consistent  with  Fuel  Rating 
Rule);  NAFA.  G-20. 1  (endorses  proposal  because 
it  would  result  in  uniform  labeling  requirements  for 
all  alternative  fuels):  NPGA.  G-18.  2-3  (extremely 
important  all  alternative  fuels  be  subject  to 
essentially  identical  requirements);  Phillips  66.  C- 
15. 1  (recommends  Fuel  Rating  Rule's  labeling 
requirements  be  extended  to  non-liquid  alternative 
hiels):  RFA  (Supp).  G-5. 1  (supports  extension  of 
current  labeling  requirements  for  liquid  alternative 
fuels  under  the  Fuel  Rating  Rule  to  gaseous 
nllemalive  fuels):  SIGMA,  G-23. 1  {generally 
supports  the  Commission's  entire  proposal  with 
respect  to  fuel  labeling,  including  its  scope):  Sun, 
G-l,  1  (favors  proposal  because  it  places  equal 
labeling  requirements  on  all  competing  fuels). 


Rating  Rule  for  liquid  alternative  fuels, 
the  Commission  proposes  limiting  this 
proposed  rule  to  the  non-liquid 
alternative  fiiels  CNG,  hydrogen  and 
electricity.  The  Commission's  proposal, 
if  adopted,  would  result  in  equal, 
uniform,  fuel-neutral  labeling 
requirements  for  all  alternative  fuels.*» 
In  accordance  with  section  406(a)'s 
directive  to  review  the  rule 
"periodically  to  reflect  the  most  recent 
available  information,"'*'  the 
Commission  will  supplement  the  list  of 
covered  fuels  as  DOE  designates  new 
non-liquid  fuels  as  alternative  fuels, 
b.  Description  of  alternative  fuels 
proposed  to  be  covered  in  the  final 
ru/e— (1)  Compressed  natural  gas 

Natural  gas  is  used  as  a  vehicle  fuel 
mainly  in  the  form  of  CNG,  although  it 
also  may  be  used  as  liquefied  natural 
gas  ("LNG").  CNG  is  used  as  an 
automotive  fuel  in  spark  ignition 
engines,  and  is  stored  at  a  pressure  up 
to  220  atmospheres  in  heavy,  rather 
bulky  cylinders,  which  limits  its  storage 
capacity  in  a  vehicle.** 

Natural  gas  consists  mainly  of 
methane,  and  is  widely  available  in 
many  parts  of  the  world.  Methane-rich 
gas  also  is  made  by  the  anaerobic 
decomposition  of  animal  waste  and 
vegetable  matter  (biogas).  Gas 
composition  is  important  to  natural  gas 
vehicle  users  because  large  amounts  of 
non-methane  hydrocarbons  will  enrich 
the  fuel  mixture,  reduce  the  octane 
nuinber,  lead  to  increased  hydrocarbon 
emissions,  and  increase  the  potential  for 
engine  knock.  These  variables  require 
that  engine  parameters,  such  as  air  to 
fuel  mixture  and  ignition  timing,  be 
adjusted  on  the  basis  of  the  composition 
of  the  local  natural  gas  supply.*^  Natural 
gas  composition  varies  throughout  the 
country,  depending  on  original 
composition  and  processing.  Pipeline 
quality  natural  gas  is  composed  of 
several  different  gases,  with  methane 
typically  accounting  for  85  percent  to  99 
percent,  with  other  hydrocarbons  such 
as  ethane,  propane,  some  butanes,  and 
nitrogen,  helium,  carbon  dioxide,  and 
trace  amounts  of  hydrogen  sulfide. 


•"See  API.  G-25. 1-3:  CEC.  H-8. 1-6:  Mobil.  G- 
2.  1-3;  NAFA,  G-20. 1;  NPGA.  G-18.  2-3:  Phillips 
66.  G-15. 1:  RFA  (Supp.).  G-5.  1:  SIGMA.  G-23. 1; 
Sun.  G-l.  1. 

"42  U.S.C  13232(a)  (Supp.  IV  1993). 

**"Automotive  Fuels  Handbook"  (19901.  by  Keith 
Owen  and  Trevor  Coley,  published  by  Society  of 
Automotive  Engineers.  Inc.  ("SAE").  B-34.  454. 

*' "Introduction  to  Alternative  Fuel  Vehicles." 
prepared  by  Science  Applications  International 
Corporation  for  Office  of  Alternative  Fuels.  Office 
of  Transportation  Technologies.  Conservation  and 
Renewable  Energy.  U.S.  Department  of  Energy 
(March  2. 1992).  NREL Contract  No.:  XF-l-ni07- 
1.  B-35, 17. 


water,  and  odorants  making  up  the 
remainder.^ 

The  heating  value  of  CNG  (i.e..  its 
energy  content)  is  significantly  lower 
than  that  of  gasoIine.'»9  But.  CNG  has 
excellent  octane  properties  so  that 
vehicles  can  use  high  compression 
ratios  when  CNG  is  the  sole  fuel.  This 
gives  improved  combustion  efficiency.^o 

CNG  refueling  transfers  natural  gas 
under  pressure  and  may  be  set  up  as 
either  slow-fill  or  fast-fill.  Slow-fill 
generally  uses  over-night  refueling  and 
requires  less  costly  refueling  station 
equipment  than  fast-fill.  Fast-fill 
refueling  time  is  only  slightly  longer 
than  gasoline  refueling  time.^' 

(2)  Hydrogen  gas.  Hydrogen  gas  can 
be  produced  by  electrolysis  of  water  or 
from  natural  gas  or  coal.sz  Hydrogen 
may  be  used  in  an  internal  combustion 
engine  ("ICE")  as  a  gaseous  fuel  similar 

*"  W..  at  16.  See  also  Standards  for  Emissions  for 
Emissions  From  Natural  Gas-Fueled,  and  Liquefied 
Petroleum  Gas-Fueled  Motor  Vehicles  and  Motor 
Vehicle  Engines,  and  Certification  Procedures  for 
Aftermarkel  Conversions  ("Gaseous  Fuels  Rule") 
59  FR  48472.  48484  (1994)  (given  wide  range  of 
natural  gas  compositions  currently  available.  EPA 
proposed  very  broad  specifications  for  natural  gas 
certification  fuel,  which  included  a  range  for 
methane  content  of  74  to  98.5  percent,  as  well  as 
broad  ranges  for  several  other  parameters);  Society 
of  Automotive  Engineers.  "Recommpnded  Practice 
for  Compressed  Natural  Gas  Vehicle  Fuel."  SAE 
11616  (1994).  B-40. 1  (natural  gas  is  comprised 
chiefly  of  methane,  generally  88  to  96  molecular 
("mole")  percent):  Automotive  Fuels  Handbook.  B- 
34.  454  (composition  of  natural  gas  somewhat 
variable,  depending  on  gas  field  or  biological 
feedstocks  from  which  it  is  produced;  impurities 
include  higher  hydrocarbons,  the  heavier  of  which 
usually  are  removed  as  condensate,  nitrogen, 
carbon  dioxide,  oxygen,  and  particularly  in  biogas, 
hydrogen  sulfide): Compressed  NaluralGas 
Measurement  Issues,  by  C.F.  Blazek.  J.A.  Kinast  and 
P.  Freeman,  Institute  of  Gas  Technology  (1993),  B- 
50,  5  (natural  gas  varies  in  composition  bv  location 
and  seasonally):  Natural  Gas  as  a  Stationary  Engine 
and  Vehicular  Fuel,  by  William  E.  Liss  and  William 
H.  Thrasher.  S.'KE  Technical  Paper  9123G4  (1991), 
B-51.  44  (natural  gas  exhibits  widely  varying 
composition  which  is  controlled  thr'oiigl'.  processing 
and  separation  steps):  Alternatives  to  TraJiiional 
Transportation  Fuels  An  Overview.  Energy 
Information  Administration.  DOE/EIA-0585/O 
(1994).  B-52.  52  (the  variability  in  the  composition 
of  natural  gas  can  affect  iu  performance  as  a 
transportation  fuel):  Variability  of  Natural  Gas 
Composition  in  Select  Major  Metropolitan  Areas  o) 
the  United  States,  by  WE.  Liss.  W.H.  Thrasher.  G.F. 
Steinmelz.  P.  Chowdiah,  and  A.  Attari.  Gas 
Research  Institute  Report  No.  GRl-92/0123  (1992). 
B-53. 14  (indicating  that  the  methane  content  of 
natural  gas  can  vary  from  74.5  percent  to  98.1 
percent). 

^•Automotive  Fuels  Handbook.  B-34.  454-55. 

^Id..  at  455  (both  research  octane  number  and 
motor  octane  number  about  120).  See  also 
Introduction  to  Alternative  Fuel  Vehicles.  B-35. 19 
(research  octane  rating  is  about  130).  The  fairly  high 
research  octane  rating  of  natural  gas  makes  it 
relatively  resistant  to  engine  knock.  The  anti-knock 
property  is  a  result  of  the  high  ignition  temperature, 
resistance  to  "autoignition."  and  the  relatively  low 
flame  speed  of  natural  gas.  Id. 

"Introduction  to  Alternative  Fuel  Vehicles.  B- 
35, 17. 

^'  Automotive  Fuels  Handbook,  B-34. 45ft. 
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to  natural  gas,  or  in  a  fiiel  cell  to  power 
an  electric  motor.'^  Because  it  has  a 
very  high  flame  speed  and  a  wide 
ignitability  range,  it  can  be  used  at 
extremely  lean  air-fuel  ratios  in  ICEs.*'* 
The  advantages  of  using  hydrogen  in  a 
fuel  cell  rather  than  an  ICE,  on  the  other 
hand,  are  high  efficiency  and  a  vehicle 
that  has  zero  emissions."  By  using 
either  hydrogen  or  electricity  in 
vehicles,  the  emissions  occur  at  the 
generating  facility  and  are  thereby 
centralized  and  easier  to  control, 
maintain,  and  monitor.'* 

Use  of  hydrogen  gas  as  a  fuel  for 
commercial  and  private  vehicles, 
however,  remains  largely  a  matter  of 
research  and  development.  Hydrogen 
has  been  used  in  the  energy  sector  to 
enhance  gasoline  refining  and  to  fuel 
rockets  for  space  travel.  The  historic 
difficulty  in  using  hydrogen  as  a  vehicle 
fuel  has  been  how  to  store  it  and  the 
lack  of  a  sufficient  infrastructure  to 
supply  the  hydrogen  in  relatively  small 
volumes. 

At  the  present  time,  it  is  not  clear 
what  power  system  technology  is  most 
suitable  for  the  use  of  hydrogen  and 
how  much  the  power  system  and  fuel 
storage  will  add  to  the  cost  of  vehicles.'^ 
First,  the  weight  of  the  storage  tank  on 
the  vehicle  would  be  very  high  if  the 
fuel  was  used  either  in  the  liquid  or 
compressed  gaseous  form.  Second, 
hydrogen  gas  is  highly  explosive  when 
mixed  with  air.  The  use  of  hydrides, 
such  as  iron-titanium,  however,  is  a 
possible  way  of  overcoming  these 
drawbacks.  Hydrogen  is  adsorbed  by  the 
hydride  and  can  be  released  by  the 
application  of  heat  obtained  from  the 
vehicle's  exhaust.  Although  this  system 
would  overcome  many  of  the  safety 
problems,  the  range  of  the  vehicle 
would  be  restricted,  filling  would  be 
slow,  and  the  cost  could  be  high." 

(3)  Electricity.  Electric  vehicles 
("EVs")  are  powered  by  electricity 
stored  in  a  rechargeable  battery  pack. 
Current  EVs  use  lead-acid  batteries. 
Battery  technology  is  an  area  of  primary 
research  for  EVs,  with  the  goal  of 


""Hydrogen-Fueled  Vehicles  Technology 
Assessment  Report."  for  California  Energy 
Conunission,  by  Technology  Transition 
Corporation,  and  Center  for  Electrochemical 
Systems  and  Hydrogen  Research,  Texas  A&M 
University  (by  principal  investigators  Dr.  David 
Swan.  Assistant  Director,  Center  for 
Electrochemical  Systems  and  Hydrogen  Research, 
and  Debbi  L.  Smith.  Manager,  Resource 
Development  and  Special  Projects,  Technology 
Transiliofi  Corporation),  B-36,  1. 

»<  Automotive  Fuels  Handbook,  B-34,  458. 

**  Hydrogen-Fueled  Vehicles  Technology 
Assessment  Report,  B-36, 1. 

"W. 

»»Aulomotive  Fuels  Handbook.  B-34,  458. 


improving  vehicle  power  and  range. 
Nickel-iron  and  sodium-sulfur  batteries, 
for  example,  are  expected  to  have 
commercial  EV  applications  within  the 
next  decade.*^  Use  of  electric  vehicles 
currently  is  limited.  Expansion  of  the 
use  of  EVs  will  depend  to  a  large  extent 
on  the  development  of  an  infrastructure 
to  supply  the  electricity  to  recharge  the 
vehicle's  batteries. 

EVs  may  be  produced  with  or  without 
an  on-board  charging  system.  EVs  with 
on-board  charging  systems  may  be  able 
to  recharge  their  batteries  by  connecting 
to  a  standard  electrical  dispensing 
outlet,  or  may  be  able  to  utilize  separate 
charging  equipment,  depending  on  the 
on-board  charging  system.  The  voltage 
required  for  recharging  EV  batteries 
depends  on  the  battery  type.  For  G-vans, 
a  200/250-volt,  single  phase,  60  amperes 
("amp"),  power  source  is  needed.  This 
voltage  range  is  compatible  with  the 
U.S.  standard  voltage:  208/240-volt, 
single  phase,  60  amp.^o 

Battery  charging  currently  involves 
connecting  the  battery  pack  to  an  off- 
board  charger  by  plugging  a  cable  into 
a  socket  in  the  front  of  the  vehicle.*' 
After  fully  charging  the  batteries, 
periodic  refresher  charges  are  made  to 
maintain  the  batteries  in  a  fully  charged 
state.  Fully  discharged  batteries  can  be 
recharged  in  approximately  8  to  10 
hours,  depending  on  ambient 
temperature.  Batteries  that  are  not  fully 
discharged  require  less  charging  time. 
Because  batteries  may  be  damaged  from 
leaving  them  in  a  discharged  state,  a 
regular  charging  routine  is 
recommended.  Vehicle  range  may  be 
extended  throughout  the  day  by 
recharging  the  batteries  at  a  site  other 
than  a  regular  recharging  station.  These 
"opportunity  charges"  require  an  on- 
board charger,  which  is  not  currently 
included  on  most  EVs.*^ 

The  Electric  Power  Research  Institute 
("EPRI")  has  identified  three  methods  of 
EV  charging  for  development, 
depending  on  the  range  of  power  levels 
anticipated  for  charging  EVs.  Level  1 
would  allow  recharging  by  plugging  into 
the  most  common  grounded  electrical 
outlet.  Level  2  would  require  special 
equipment  dedicated  to  EV  charging 


*''lnfroduction  to  Alternative  Fuel  Vehicles,  B- 
35.  3S. 

*"W.,  at  36.  The  G-van  is  a  limited  production, 
one-ton  van  produced  by  Conceptior  Industries, 
which  became  available  December  1, 1990. 
According  to  Introduction  to  Alternative  Fuels  at 
34.  the  G-Van  is  the  only  EV  certiHed  to  me«t  all 
U.S.  Federal  Motor  Vehicle  Safety  Standards 
("FMVSS"). 

•'  Standard  equipment  for  a  charging  station 
include  an  off-board  charger  and  circuit  breaker.  An 
AC  kwh  meter  is  recommended  to  monitor  power 
consumption.  Id.,  at  36. 

«-W.,8t41. 


and  connection  to  the  electric  power 
supply.  Level  2  is  expected  to  be  the 
primary  method  for  charging  at  both 
private  and  public  facilities.  Level  3 
would  allow  recharge  at  commercial  fast 
charge  stations  in  about  the  same  time 
it  takes  to  refuel  an  internal  combustion 
vehicle.*' 

Two  methods  of  connecting  an  EV  or 
recharging  are  under  development, 
conductive  and  inductive.  Conductive 
connections  are  the  most  widely  used 
method  of  connecting  electrical  sources 
and  loads.  A  conductive  connection 
consists  of  contacts  that  join  the 
electrical  conductors  at  the  interface, 
such  as  plugging  a  lamp  cord  into  a 
standard  electrical  outlet.  In  an 
inductively  coupled  system,  ahemating 
current  power  is  transferred 
magnetically  or  "induced"  between  a 
primary  winding  on  the  supply  side  to 
a  secondary  winding  on  the  vehicle  side 
of  the  interface.  Thus,  there  is  no  direct 
contact  through  which  electrical  power 
flows.*'* 

2.  Comments  on  Disclosures  Proposed 
inNPR 

The  Commission  proposed  in  the  NPR 
that  retailers  of  non-liquid  alternative 
fuels  post  standard  labels  identifying 
the  commonly  used  names  of  those  fuels 
on  public  fuel  dispensers  (including 
electrical  dispensing  units  and 
-recharging  stations  used  to  recharge  EV 
batteries).*'  The  Commission  also 
proposed  requiring  disclosure  of  the     ' 
gaseous  fuel's  principal  component  and 
permitting  disclosure  of  other 
components,  expressed  as  minimum 
percentages.**  The  Commission's 
proposal  recognized  that  electricity  used 
for  recharging  EV  batteries  might  need 
to  be  subject  to  different  labeling 
disclosures,  and  solicited  comment  on 
whether  a  different  measure  of  content 
(e.g..  requiring  disclosure  of  voltage  for 
electricity)  would  be  more 
appropriate.*' 


**•*  "Electric  Vehicle  Charging  Systems:  Executive 
Summary"  (undated  draft).  Electric  Power  Research 
Institute  ("EPRI").  submitted  to  Neil  Blickman, 
FTC  on  August  30. 1994,  by  W.I.  Whiddon  ft 
Associates,  Inc.,  B-49. 1-2. 

"W..  at2. 

"59FR  24014.  24018. 

•*/rf.  CNG  vehicle  fuel  is  composed  primarily  of 
methane  with  small  percentages  of  ethane,  propane, 
butane,  nitrogen,  helium,  carbon  dioxide  and 
hydrogen  sulflde.  Hydrogen  vehicle  fuel  is 
com(>osed  primarily  of  hydrogen,  with  very  small 
percentages  of  water,  oxygen,  and  nitrogen.  See 
sections  lU.B.l.b  (1)  and  (2)  supra. 

*'  Unlike  the  other  alternative  fuels,  the 
electricity  used  to  recharge  the  batteries  that  power 
electric  vehicles  is  not  dispensed  from  a 
conventional  fuel  pump.  It  is  dispensed  from  an 
electrical  dispenser  or  recharging  station  and 
produces  different  physical  effects  depending  on 
the  type  of  dispenser  or  charging  equipment 


Under  the  proposal,  the  labels  would 
be  placed  conspicuously  in  full  view  of 
consumers  (i.e..  ultimate  purchasers) 
and  as  near  as  reasonably  practical  to 
the  fuel's  unit  price  disclosure.  These 
proposals  are  analogous  to  provisions  in 
the  Fuel  Rating  Rule  pertaining  to  liquid 
alternative  fuels.**  The  Commission 
proposed  this  simple  labeling 
requirement  for  fuel  dispensers  after 
considering  how  it  might  best  balance 
consumers'  needs  for  useful  and  timely 
cost  and  benefit  information  with  the 
problems  associated  with  displaying 
such  information  in  a  simple  label 
format. 

Twenty-three  commenters  addressed 
the  issues  raised  in  the  NPR  None 
opposed  the  Commission's  proposals  as 
a  whole.  Nine  commenters  generally 
supported  the  Commission's  proposals 
in  their  entirety  because,  if  adopted, 
they  would  be  consistent  with  die  Fuel 
Rating  Rule's  requirements  for  liquid 
alternative  fuels,  and  they  would  assist 
consumers  in  identifying  the  proper  fuel 
for  their  vehicles.*^  Three  commenters 
also  supported  the  Commission's 
proposals  by  stating  specifically  that  the 
fuel  dispenser  label  should  identify  the 
fuel  in  a  standardized  format  to  direct 
consumers  to  the  correct  fuel 
dispensers.'"  These  and  other  suggested 
labeling  disclosures  are  discussed  in 
more  detail  in  sections  III.B.3  and  4 
infra. 

3.  Label  Disclosures  Proposed  for  Final 
Rule 

Based  on  the  comments  received  and 
the  requirements  of  section  406(a)  of 
EPA  92.  for  the  fuel  labeling 
requirement  the  Commission  proposes 
that  retailers  of  the  non-liquid 
alternative  fuels  CNG,  hydrogen  and 
electricity  post  standard  labels 
identifying  the  commonly  used  names 
of  those  fuels  on  public  fuel  dispensers 
(including  electric  dispensers  used  to 
recharge  batteries  in  electric  vehicles).'* 
The  labels  would  be  placed 
conspicuously  in  full  view  of  consumers 
and  as  n^r  as  reasonably  practical  to 
the  fuel's  unit  price. 


through  which  it  is  dispensed.  Seesection 
in.B.l.b(3)  supra.  Therefore,  the  Commission 
recognized  that  electricity  used  as  a  vehicle  fuel 
might  have  to  be  rated  in  accordance  with  the 
characteristics  of  the  specific  electrical  dispenser  or 
recharging  station. 

"•leCFR  306.10(b)(1).  306.10(f)  (1994). 

6" API,  G-25,  1-3;  EIA/EEU-ISD,  H-2, 1;  Mobil. 
G-2, 1-3:  NAFA,  G-20, 1:  NPGA.  G-18,  2-3: 
Phillips  66,  G-15, 1:  RFA.  G-5.  2-3,  (Supp.),  G-S. 
1;  SIGMA,  G-23, 1:  Sun,  G-1, 1-2. 

'"DOE.  H-10,  2-4:  RFA,  G-5,  2-3.  (Tr.).  28,  38: 
Thomas  BB,  G-10,  1.  See  also  AAMA  (Tr.),  37, 62 
(fuel  dispenser  label  should  identify  the  fuel). 

"  Set?  §§  309.l(q)  and  309.15iof  the  text  of  the 
proposed  rule  in  section  XI  infra. 


With  respect  to  CNG  and  hydrogen, 
the  Commission  also  proposes  requiring 
disclosure  of  the  fuel's  principal 
component  and  permitting  disclosure  of 
other  components,  expressed  as 
minimum  molecular  percentages 
("minimum  mole  percent").'^  These 
proposals  are  analogous  to  provisions  in 
the  Fuel  Rating  Rule  pertaining  to  liquid 
alternative  fuels."  Most  of  the 
commenters  addressing  these  issues 
stated  they  supported  such  proposals 
because,  if  adopted,  they  would  be 
consistent  with  the  Fuel  Rating  Rule's 
requirements  for  liquid  alternative  fuels, 
and  they  would  assist  consumers  in 
identifying  the  proper  fuel  for  their 
vehicles.  Therefore,  all  alternative  fuels 
marketed  to  consumers  would  be 
subject  to  consistent  requirements.'* 

As  mentioned,  the  principal 
component  of  the  vehicle  fuel  CNG  is 
methane,  and  the  principal  component 
of  hydrogen  is  hydrogen.  Several 
commenters  specifically  concurred  with 
the  Commission's  proposal  to  require 


'^  W.  See  also  section  IIl.B.5.b(l)  infra.  The  unit 
of  the  amount  of  a  substance  is  defined  under  the 
international  system  of  units  to  be  the  amount  of 
substance  of  a  system  that  contains  as  many 
elementary  entities  as  there  are  atoms  in  0.012 
kilogram  of  carbon  12.  When  the  mole  is  used,  the 
elementary  entities  must  be  specified  and  may  be 
atoms,  molecules,  ions,  electrons,  other  particles,  or 
specified  groups  of  such  particles.  "The 
International  System  of  Units  (SI),"  NIST  Special 
Publication  330  (1991  edition),  August  1991,  U.S. 
Department  of  Commerce,  National  Institute  of 
Standards  and  Technology  (hereinafter  cited  as 
"NIST  Publication  330"),  B-43,  4-5. 

•  '  16  CFR  306.10(b)(1)  and  306.10(0  (1994). 

"*  API.  G-25. 1-3  (until  a  private  voluntary, 
consensus  standards  organization  develops  ' 
specifications  for  alternative  fuels,  additional 
di.'iclosure  requirements  are  inappropriate:  expand 
Fuel  Rating  Rule  to  cover  non-liquid  alternative 
fuels  to  encourage  fuel-neutral  regulatory  scheme: 
and  labeling  of  principal  component  may  provide 
useful  information  to  consumers):  EIA/EEU-ISD,  H- 
2, 1  (expressed  general  support  for  the  proposed 
rule):  Mobil,  G-2, 1-3  (the  proposed  label  is 
consistent  with  the  Fuel  Rating  Rule,  and  no  other 
disclosures  should  be  required,  but  allowing 
disclosure  of  components  other  than  the  fuel's 
principal  component,  without  restrictions,  could 
result  in  consumer  misinformation):  NAFA,  G-20, 
1  (endorses  a  uniform  labeling  requirement  for 
alternative  fuels):  NPGA,  G-18,  2-3  (extremely 
important  that  all  alternative  fuels  be  subject  to 
essentially  identical  requirements,  and  the 
Commission's  proposal  is  sufficient  under  the 
statutory  requirements),  (Tr.)  48-49  (issue  is  how  to 
get  the  consumer  to  the  correct  pump,  and  in  that 
respect,  the  orange  labels  for  liquid  alternative  fuels 
do  an  effective  job):  Phillips  66.  G-15. 1;  RFA.  G- 
5.  2-3  (the  benefit  of  providing  additional 
information  beyond  that  proposed  is  not  well 
established),  (Tr.),  28.  31,  38,  (Supp.).  G-5, 1  (the 
current  labeling  requirements  for  alternative  fuels 
under  the  Fuel  Rating  Rule  are  adequate  and  the 
same  labeling  requirements  should  be  extended  to 
gaseous  fuels):  SIGMA,  G-23.  1  (supports  the 
proposed  requirements  and  urges  the  Commission 
to  adopt  the  proposed  rule  without  change):  Sun. 
G-1, 1-2  (agrees  with  the  Commission's  proposal  to 
extend  the  Fuel  Rating  Rule  labeling  requirements 
to  non-liquid  alternative  fuels  thereby  placing  equal 
regulatory  requirements  on  all  alternative  fuels). 


disclosure  of  the  minimum  methane 
content  of  CNG  to  assist  consumers  in 
purchasing  CNG  that  saUsfies 
requirements  specified  by  engine 
manufacturers  to  meet  performance  and 
emissions  certification  levels.'''  The 
Commission  also  notes  that  commenters 
and  other  technical  sources  indicate  that 
because  natural  gas  composition  varies 
throughout  the  country,  its  methane 
content  can  vary  from  85  percent  to  99 
percent.''*  Methane  content  is  important 
because  CNG  with  too  low  a  methane 
content  will  not  meet  manufacturers' 
requirements  for  CNG  vehicle  engines. 
Because  CNG  exists  with  too  low  a 
methane  content  to  be  used  as  a 
vehicular  fuel,''''  requiring  disclosure  of 
the  minimum  methane  content  will  help 
ensure  that  non-vehicular  CNG  is  not 
inadvertently  sold  for  vehicular 
purposes.  Although  CNG  sold  as  a 
vehicle  fuel  should  always  meet 
minimum  vehicle  needs,  information 
about  minimum  methane  content  can 
help  assure  consumers  that  the  CNG 
they  are  purchasing  will  meet  their 
engines'  needs.  The  Commission's 
proposed  labeling  approach  for  CNG 
and  hydrogen  provides  a  basic  measure 
of  fuel  quality  and,  used  in  conjunction 
with  the  owner's  manual  containing  tHa 
vehicle  manufacturer's  fuel 
recommendations,  it  provides 
consumers  with  the  information 
necessary  to  select  the  fuel  on  which 
their  vehicle  has  been  designed  to 
perform.""* 

With  respect  to  public  electric  vehicle 
fuel  dispensing  systems,  the 
commenters  recommended  that  the 
Commission  require  disclosure  of  the 
minimum  operating  parameters  that  are 
necessary  to  protect  the  consumer 
operating  the  equipment,  the  vehicle 
whose  batteries  are  being  charged,  as     • 
well  as  the  charging  equipment.  Several 
commenters  suggested  these  parameters 
include  disclosure  of  the  voltage  at 
which  electrical  power  is  supplied  by 


"  AAMA  (Tr.),  37,  62  (label  should  iden'.ify  the 
fuel),  81  (at  this  time  a  minimum  methane  content 
disclosure  is  appropriate):  Flxible  (Tr),  74,  (Supp.), 
G-12,  2  (dispensers  for  CNG  should  be  labeled  with 
the  minimum  methane  content  due  to  the 
requirements  dictated  by  some  engine 
manufacturers  to  meet  performance  and  emissions 
certification  levels):  RFA.  G-5,  3:  Sun,  G-1, 1. 

"See  note  supra. 

"See  FbtiblefTr).  74-77. 

'•Although  at  present  CNG  vehicles  apparently 
are  designed  to  run  on  the  broad  range  of  methan«j 
content  in  available  vehicle  CNG,  in  the  future 
manufacturers  may  design  vehicles  favoring 
specific,  higher  methane  contents.  If  so,  prMiuc>>n 
and  marketers  will  have  the  flexibility  to  develop 
and  blend  fuels  appropriate  for  those  specifications 
as  well  as  perhaps  location  and  climate,  and 
retailers  will  have  the  flexibihty  to  adjust  fuel 
dispenser  labels  accordingly,  if  they  chose  to  do  so 
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electric  charging  equipment.'"  Two 
commenters  suggested  that  the  electric 
recharging  station  label  include  the 
maximum  current  in  amperes  that  can 
be  delivered,*"  and  two  recommended 
that  the  label  indicate  whether  the 
charging  equipment  supplies  alternating 
or  direct  current."'  Another  commenter 
stated  that  because  there  are  two 
distinct  charging  technologies,  the  label 
should  indicate  whether  the  unit  is  a 
conductive  charger  (a  plug  on  a  cord)  or 
an  inductive  charger  (a  paddle  in  a  port 
system). "z  Two  commenters  indicated 
that  the  label  should  disclose  the 
kilowatt  capacity  of  the  charging 
equipment  to  tell  consumers  how 
quickly  their  vehicles  could  recharge."' 

The  commenters  indicated  that  the 
proposed  disclosures  would  be  useful  in 
assisting  consumers  to  locate  electric 
fuel  dispensers  that  are  compatible  with 
the  consumers'  vehicles,  and  to 
determine  how  quickly  their  vehicles' 
batteries  would  recharge.  Accordingly, 
the  Commission"  proposes  requiring 
several  brief  disclosures  on  labels  on 
public  electric  vehicle  fuel  dispensing 
systems  (i.e,  electric  charging  system 
equipment  and  electrical  energy 
dispensing  systems).***  The  proposed 
rule  would  require  that  labels  on  public 
electric  vehicle  fuel  dispenser  systems 
include,  in  addition  to  the  commonly 
used  name  of  the  fuel  (e.g.,  electricity), 
kilowatt  capacity,  voltage,  current 
(either  AC  or  DC),  amperes  and  type  of 
charger  (either  conductive  or 
inductive).*" 

The  proposed  requirements  for  CNG. 
hydrogen  and  electricity  thus  would 
provide  consumers  with  the  most 
important  pieces  of  information  needed 
when  refueling:  Fuel  type  and 
composition  (or.  for  electricity,  other 
relevant  parameters).  Although  in  the 
absence  of  such  requirements  sellers 
c:ould  be  expected  to  identify  the  fuels 
sold,  they  may  not  do  so  in  a 
standardized  format  that  assists 
consumers  in  identifying  the  proper  fuel 
quickly.  Furthermore,  it  is  uncertain 
whether  they  would  provide 
information  regarding  the  precise 
composition  of  the  fuels,  or  relevant 
parameters  of  the  EV  fuel  dispenser. 
In  addition,  the  Commission  has 
"  concluded  that  other  comparative 


'"  .\AM.A  (Tr.).  91-92:  Boston  Edison.  G-26.  5-0, 
(Tr.).  8ft-91.  93-95.  100:  CEC.  H-8.  1-6:  DOE.  H- 
10.  2-4:  Mobile.  G-2.  3. 

""Mobil. C-2.  3: CEC.  H-8.  1-0 

"'  Boston  Edison  (Tr.).  90:  CEC.  H-8.  1-6. 

'-Boston  Edison  (Tr.).  B8. 

"Boston  Edison  (Tr).  90;  KFA  (Supp).  G-5.  1. 

"See%  309.1(j).  (1).  and  (m)  of  the  text  of  the 
proposed  labeling  rule  in  section  XI  infra. 

"'  iKV  §§  309. 1  (q)(2)  and  309. 1 5  of  the  lext  of  the 
pru|H)sed  rule  in  section  XI  in/ru. 


information  on  the  fuel  dispenser,  as 
discussed  in  section  III.B.4  infra,  is 
unlikely  to  be  necessary  in  most 
instances.  For  consumers  With 
dedicated  AFVs  (i.e..  vehicles  capable  of 
operating  on  only  one  fuel),  the 
selection  process  between  competing 
fuels  is  concluded  once  an  AFV  is 
acquired.  Consumers  driving  dual  or 
flexible  fueled  vehicles  (i.e..  vehicles 
capable  of  being  powered  both  by  a 
conventional  and  an  alternative  fuel) 
will  be  limited  to  purchasing  fuels 
meeting  their  engines'  requirements 
(one  being  gasoline,  with  which 
consumers  are  already  familiar  and 
which  is  already  labeled  with  pertinent 
information).  Thus,  providing 
consumers  with  other  information 
comparing  various  types  of  alternative 
fuels  is  best  done  prior  to  the  time  the 
vehicle  is  acquired. 

Further,  excluding  other,  less 
important  information  avoids 
information  overload.  In  contrast  to 
vehicle  purchases,  consumers'  fuel 
purchases  typically  occur  in  a  quick 
transaction.  In  a  report  to  Congress 
assessing  the  need  for  a  uniform 
national  label  on  fuel  pumps,  the 
Commission  noted  that  time  constraints 
may  affect  how  consumers  read, 
understand,  and  use  information.*"' 
Indeed,  "studies  show  that  less  accurhte 
information  processing  occurs  under 
time  constraints;  test  subjects  focus  on 
fewer  pieces  of  information  and  unduly 
emphasize  negative  information." "^ 
Simplicity  therefore  is  an  even  greater 
consideration  in  the  labeling  of  fuels 
than  in  the  labeling  of  AFVs.' 

4.  Label  Disclosures  Considered  But  Not 
Proposed  for  Final  Rule 

In  formulating  its  labeling  proposals 
in  this  notice,  the  Commission,  as 
required,  sought  to  reconcile  several 
competing  concerns.  As  noted 
previously.  EPA  92  directs  the 
Commission  to  develop  uniform  labels 
disclosing  appropriate  cost  and  benefit 
information.  However,  in  determining 
what  information  is  appropriate,  it  must 
consider  the  problems  associated  with 
developing  and  publishing  such 
information  on  simple  labels.  Given  this 
context,  and  after  considering  the 
comments,  the  Commission  has 
considered  and  rejected  several 
alternative  disclosures  for  dispenser 
labels  suggested  by  the  commenters. 

a.  Octane  rating.  Four  commenters 
addressed  whether  the  Commission 
should  require,  or  allow,  posting  of 


octane  ratings  for  non-liquid  alternati\'e 
fuels.  Nebraska  EO  recommended  that 
the  Commission  require  disclosure  of  an 
octane  number  for  spark  ignition  or  a 
cetane  number  for  compression  ignition 
fuels.""  NACAA  supported  requiring 
disclosure  of  octane  rating  if  alternative 
fuels  are  available  in  different  grades.*"* 
AGA/NGVC  did  not  recommend  that  the 
Commission  require  disclosure  of 
octane  rating,  but  suggested  that  the 
Commission  clarify  that  fuel  retailers 
have  the  option  of  disclosing  a  fuel's 
minimum  octane  rating  as  an  "other 
component." «» AGA/NGVC  stated  that, 
although  octane  levels  for  natural  gas 
are  not  likely  to  vary  at  different 
retailers,  the  octane  rating  of  natural  gas 
is  a  valuable  component  that  allows 
manufacturers  to  optimize  dedicated 
vehicles  to  run  more  efficiently.  AGA/ 
NGVC  asserted,  therefore,  that  providing 
consumers  with  octane  information 
highlights  the  advantages  of  natural  gas 
and  gives  them  a  basis  for  comparing  its 
qualities  with  other  fuels.  NPGA. 
however,  suggested  that  it  would  not  be 
appropriate  for  the  Commission  to 
require  the  posting  of  octane  ratings  for 
CNG,  hydrogen  or  electricity.  NPGA 
commented  that  there  are  no  standards 
for  determining  the  octane  ratings  of 
these  fuels,  and  presently  these  fuels  are 
not  being  developed  to  be  available  in 
different  grades  at  a  station."" 

The  Commission's  Fuel  Rating  Rule 
requires  disclosure  on  fuel  pumps  of 
gasoline's  octane  rating,  which  is  a 
measure  of  how  well  the  gasoline  resists 
engine  knocking.  The  octane  rating 
needed  to  prevent  knocking  varies  willi 
the  engine's  compression  ratio,  and 
different  engines  may  require  gasoline 
with  different  octane  ratings.  The  Fuel 
Rating  Rule  is  designed  to  enable 
consumers  to  buy  gasoline  with  an 
octane  rating  high  enough  to  prevent 
engine  knock,  and  to  help  consumers 
avoid  "octane  overbuying"  or  buying 
gasoline  with  an  octane  higher  than 
needed  to  prevent  engine  knock. 

When  it  conducted  the  rulemaking 
proceeding  to  add  pump  posting 
requirements  for  liquid  alternative  fuels 
to  the  Fuel  Rating  Rule,  the  Commission 
noted  that,  unlike  gasoline,  the  physical 
and  chemical  properties  of  each  liquid 
alternative  fuel  may  not  vary 
substantially.**-  The  Commission  also 
observed  that  it  expected  that  engines 
designed  for  alternative  fueled  vehicles 
would  be  designed  to  use  fixed-octane 
alternative  fuels  without  engine  knock. 


The  Commission  further  stated  that 
there  might  be  practical  problems  in 
implementing  a  reliable  octane 
certification  and  posting  program  for 
alternative  liquid  automotive  fuels, 
because  of  the  lack  of  a  standardized, 
such  as  an  ASTM-approved,  test  method 
for  determining  octane  ratings  of  such 
fuels.^3  Finally,  the  Commission 
expressed  concern  that  the  posting  of 
high  octane  ratings  associated  with 
alternative  liquid  automotive  fuels  may 
contribute  to  the  misperception  that 
high-octane  gasoline  always  is  best  for 
vehicles,  and  thereby  aggravate  existing 
gasoline  octane  overbuying.'* 

After  considering  the  comments 
submitted  in  this  proceeding,  as  well  as 
the  comments  submitted  in  the  liquid 
alternative  fuel  amendment  proceeding 
(which  the  Commission  finds  are 
relevant  to  this  proceeding),^'  the 
Commission  has  determined  not  to 
propose  requiring  the  posting  of  octane 
ratings  for  CNG  and  hydrogen.  The 
Commission  has  concluded  that,  unlike 
octane  ratings  for  gasoline,  there 
appears  to  be  little  or  no  benefit  to 
disclosing  octane  ratings  for  alternative 
fuels  at  this  time.  Octane  ratings  for 
alternative  fuels  are  high  enough  to 
avoid  engine  knock  problems  in 
vehicles  designed  to  use  alternative 
fuels,  and,  such  ratings  do  not  provide 
information  relevant  to  vehicle 
performance  of  alternative  fueled 
vehicles.  In  addition,  the  octane  ratings 
of  a  given  type  of  alternative  fuel  would 
not  vary  significantly.** 

In  contrast,  there  are  significant 
disadvantages  to  requiring  octane 
posting  and  certification  for  alternative 
fuels.  In  particular,  the  Commission  is 
reluctant  to  require  a  disclosure  that 
migjit  mislead  consumers  about  the 
significance  of  the  high  octane  ratings  of 
alternative  fuels,  which  exceed  the 
octane  ratings  of  gasoline.  Such  a 
disclosure  also  might  cause  consumers 
to  believe  that  gasoline  and  alternative 
fuels  are  interchangeable,  or  that 
different  alternative  fuels  are 
interchangeable  with  one  another. 
Further,  it  also  might  foster  consumer 
misperceptions  that  higher  octane 
necessarily  signifies  higher  quality  and 
better  performance.'*'' 

b.  Comparative  information  based 
upon  BTUs  or  gasoline-gallon- 
equivalents.  As  an  alternative  to  the 
Commission's  proposal,  three 
commenters,  Unocal,  PCC  and  DOE. 
suggested  that  the  Commission  require 


"'Federal  Trade  Commission.  Sludv  Of  A 
t'niform  National  Isabel  For  Devices  that  Dispense 
Automotive  Fuels  to  Consumers  (1993).  at  29. 

"'/c/..at29n.l52. 


""Nebraska  EO.H-9.1. 

-'N.^CAA.H-6.  1-2. 

•"  ACA/NGVC.  G-6.  5-6. 

""  Phillips  6ti/NPGA  (Tr),  49-50. 

"^SBFR  16404.  U.469. 


"Ul 

"■•W.  at  16470. 

"■■  St'e  58  FR  41 356,  41361. 

•-Phillips  66/NPGA  (Tr.),  49-50. 


the  use  of  alternative  fuel  labels  that 
advise  consumers  of  the  price  of  an 
alternative  fuel  and  the  quantity  of  the 
alternative  fuel  dispensed  in  terms  of 
gasoline-gallon-equivalent  ("GGE") 
units  based  on  the  energy  contents  of 
the  alternative  fuels."*  According  to  the 
commenters,  such  a  disclosure  would 
allow  consumers  to  compare  the  cost  of 
an  alternative  fuel  to  that  of  gasoline 
using  a  common  energy  unit. 

However,  seven  commenters 
suggested  that  such  comparative  cost 
data  is  not  conducive  to  fuel  labeling 
and  is  more  a  dispenser  equipment 
metering  and  fuel  marketing  issue.** 
The  commenters  also  indicated  that 
Commission  requirements  to  disclose 
comparative  cost  data  in  terms  of  the 
energy  contents  of  alternative  fuels  may 
not  be  necessary  if  the  weights  and 
measures  organizations  accept,  as  a 
method  of  sale,  measurement  of 
alternative  fuels  in  terms  of  gasoline- 
gallon-equivalents. 

Indeed,  the  Commission  notes  that  the 
National  Conference  on  Weights  and 
Measures  ("NCWM"),  a  consensus 
standards-writing  organization  for  state 
and  local  regulatory  agencies,  at  its 
recent  annual  meeting,  adopted  for 
national  use  the  GGE  as  a  method  of  sale 
for  CNG  sold  as  an  engine  fuel.'"*^ 
According  to  the  NCWM,  the  GGE  is 
defined  as  5.660  pounds  of  CNG. 
(Consumers  would  not  purchase  one 
gallon  of  CNG,  but  would  receive  5.660 
pounds  of  CNG  with  the  approximate 
equivalent  energy  of  a  gallon  of 
gasoline.). 

CNG  dispensers,  therefore,  v.ill  likely 
display  three  items  of  information:  (1) 
Total  sale  price  for  the  CNG  in  dollars, 
e.g.,  $3.75.  (2)  amount  of  CNG  in  GGE 
in  this  sale,  e.g..  5.00,  and  (3)  unit  price 
per  GGE  in  dollars/GGE,  e.g..  S0.749.  A 
NCWM  approved  dispenser  label  also 
would  state.  "1  Gasoline  Gallon 
Equivalent  is  Equal  to  5.66  lbs.  of 
Natural  Gas.  This  quantity  of  Natural 
Gas  delivers  approximately  the  same 
amount  of  energy  to  your  vehicle  as  a 
typical  gallon  of  gasoline." 


*DOE,  H-IO,  2-4;  PCC.  G-22,  1,3;  L  no<„l.  G- 
9.2. 

•"AGA/NGVC,  G-6.  3.  5-6.  (Tr),  44,  59:  API.  G- 
25, 1-3  (commercial  information  that  pnab)p<!  the 
consumer  to  evaluate  the  costs  of  an  alternative  fuel 
purchase  will  be  displayed  on  the  dispenser);  DOE 
(Tr).  53  (GGE  is  more  a  metering  issue);  ETC  (Tr.), 
41;  Mobil,  G-2. 1-2;  NAC^A  (Tr.).  39  (information 
relating  to  the  sale  of  fuels  by  gasuline-gallon- 
equivalents  is  more  a  metering  and  marketing 
issue):  RFA  (Tr.),  57. 

'"-'  See  Progmm  and  Committee  Reports  for  the 
National  Conference  on  Weights  and  Measures  79th 
Annual  Meeting,  luly  17-21.  1994.  B-37;and 
Brickencamp.  Method  of  Sale  for  CVG  Paves  Way 
to  Greater  Public  AcceptarKe.  Nat.  Gas  Fuels,  Sept. 
1994,  B-47,  47. 


After  considering  the  comments 
received,  and  the  NCWM's  recent 
action,  the  Commission  has  determined 
not  to  propose  GGE  disclosures.  Such 
information  is  not  conducive  to  keeping 
the  fuel  label  simple  as  required  by  EPA 
92.  Further,  NCWM's  action  indicates 
this  information  is  more  an  equipment 
metering  issue  that  is  more  properly 
addressed  by  weights  and  measures 
organizations.  Commission  required 
disclosures  would  be  unnecessary  and 
dupUcative,  especially  in  connection 
with  the  sale  of  CNG.  Moreover,  if 
national  conversion  factors  for  the  GGE 
of  other  alternative  fuels  are  defined  in 
the  future,  then  it  is  likely  that  weights 
and  measures  authorities  will  issue 
requirements  to  enable  the  sale  of  those 
fuels  in  energy  equivalencies.  Further, 
there  is  no  evidence  on  the  record  to 
suggest  that  the  Commission  could 
define  the  GGE  of  fuels  other  than  CNG 
at  this  time. 

On  a  related  point.  Boston  Edison 
stated  that  comparisons  based  upon 
GGEs  are  less  accurate  than  those  based 
upon  fuel  neutral  British  thermal  units 
("Btus").>oi  However,  two  commenters 
specifically  opposed  a  requirement  that 
fuel  dispenser  labels  identify  the 
heating  value  or  energy  content  of  a  fuul 
expressed  in  Btus.  AGA  stated  that  a  Btu 
disclosure  would  be  practically 
meaningless  to  consumers,'"^  and 
NPGA  stated  that  a  Btu  rating  might  be 
useful  to  consumers  only  when 
choosing  a  new  vehicle  or  deciding 
whether  to  convert  an  existing  vehicle 
to  an  alternative  fuel,  but  not  when 
refueling.  "55 

After  con.sidering  the  record,  the 
Commission  has  decided  not  to  propose 
requiring  that  fuel  dispenser  labels 
identify  the  fuels'  heating  values. 
Instead  of  helping  consumers  make 
informed  purchasing  decisions,  this 
option  might  instead  confuse  or  mislead 
consumers.  The  energy  content  of  a  fuel, 
as  measured  by  its  Btu  rating,  is  an 
imprecise  gauge  of  that  fuel's  actual  fuel 
economy.  Driving  range  and  fuel 
economy  are  the  function  of  many 
variables  (e.g.,  engine  design,  engine 
efficiency,  driving  habits),  and  not 
simply  the  energy  content  of  a  fuel.  As 
a  result,  Btu  ratings  do  not  always 
accurately  reflect  actual  fuel  economy. 
In  addition,  because  the  heating  values 
of  the  alternative  fuels  are  less  than  the 
heating  value  of  gasoline,  labels  based 
on  heating  values  might  encourage 
consumers  to  purchase  gasoline, 
because  such  labels  might  suggest 


'""  Boston  Edison,  G-26.  5-*. 
'"-AGA/NGVC  (Tr.)  24. 
""Philliiisee/NPCA  (Tr.),  sa 
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alternative  fuels  are  less  efTicient  than 
gasoline. 

Finally,  the  Commission  notes  that 
the  BTU  content  of  alternative  fuels  is 
largely  determined  by  their  chemical 
content.  Thus,  disclosure  of  the 
percentage  content  of  the  principal 
component  provides  the  energy  content 
information  that  consumers  need  to 
make  fuel  cost  comparisons.  For 
example,  if  a  consumer  knows  the  price 
per  gallon  of  M-85  and  the  miles-per- 
gallon  a  vehicle  can  achieve  on  M-85. 
then  he  can  calculate  the  fuel  cost  per 
mile.  Similarly,  if  a  consumer  knows  the 
price  per  cubic  foot  of  CNG  consisting 
of  90  percent  meth&ne  and  the  miles- 
per-cubic  foot  achievable  with  that  fuel, 
he  can  calculate  the  fuel  cost  per  mile. 

c.  Performance  effects  (cruising 
range).  One  commenter  suggested  that 
fuel  dispenser  labels  advise  consumers 
that  the  cruising  range  of  the  vehicle 
when  running  on  an  alternative  fuel  will 
be  less  than  when  the  vehicle  is  running 
on  gasoline  due  to  the  alternative  fuel's 
lower  energy  content. 'o-»  However,  two 
commenters  stated  that  information 
relating  to  the  vehicle's  cruising  range  is 
not  appropriate  for  a  dispenser  label. '"^ 
Phillips  66/NPGA  further  commented 
that  cruising  range  is  not  necessarily 
less  when  operating  on  an  alternative 
fuel,  such  as  propane.'"* 

After  considering  the  comments,  the 
Commission  has  determined  that  a 
general  statement  on  a  fuel  dispenser 
label  relating  to  cruising  range  would 
not  provide  sufficient  comparative 
information  to  consumers  to  enable 
them  to  make  reasonable  purchasing 
choices  and  comparisons  between  fuels 
of  the  same  type.  However,  the 
Commission  recognizes  that  information 
relating  to  cruising  range  would  be 
useful  to  consumers  when  choosing  a 
vehicle  or  deciding  whether  to  convert 
an  existing  vehicle  to  an  alternative  fuel. 
Therefore,  the  Commission  has 
tentatively  determined  that  information 
relating  to  cruising  range  would  be 
appropriate  on  labels  it  is  proposing  for 
covered  AFVs.  as  discussed  in  section 
III.C  infra. 

d.  Meets  material  specifications. 
Several  commenters  pointed  out  the 
need  for  fuel  specifications  for  all 
alternative  fuels. "'^  To  expedite  the 
establishment  of  such  national 
specifications,  AMI  recommended  that 
the  fuel  dispenser  labels  guarantee 


"«PCC.G-22.  1.3. 

'o' AGA/NGVC  (Tr  I.  37;  Phillips  66/NTGA  (Tr.l. 
50-51. 

'"'Phillips  66/NPGA  (Tr).  50 

"".AAMA  (Tr).  29:  AMI.  G-3.  1.  API.  G-25.  I- 
3.  (Tr).  28.  77:  E.MA.  C-21.  8-9.  (Stipp.I.  t-2: 
Flxible  (Tr.).  76:  .NAF.\  (Tr).  74:  RFA  (Tr  ).  38: 
Thomas  BB.  G-10.  1 


delivery  of  alternative  fuels  meeting 
specifications  defined  by  the  California 
Air  Resources  Board  in  1993,'"*  until 
national  standards  are  in  place.  AMI 
stated  that  without  specifications, 
neither  emission  benefits  nor  engine 
performance  can  be  reliably  determined, 
to  the  ultimate  detriment  of  the 
consumer.*®^  Another  commenter; 
however,  specifically  stated  that 
California's  fuel  specifications  may  not 
be  practical  for  the  rest  of  the 
country."" 

During  its  rulemaking  proceeding  to 
establish  automotive  fuel  ratings  for  the 
liquid  alternative  fuels,  the  Commission 
also  considered  this  type  of  labeling 
approach,  and  whether  it  would  be 
feasible  to  assist  consumers  in  making 
choices  and  comparisons  between 
alternative  fuels.'"  Most  commenters  in 
that  proceeding  supported  a  fuel 
labeling  approach  based  on 
specifications,  but  only  if  it  was  based 
on  consensus  fuel  standards  or 
specifications.  Under  this  approach, 
disclosure  of  a  particular  fuel  descriptor 
would  indicate  that  the  fuel  meets 
technical  material  specifications 
established  by  a  recognized  standards- 
setting  organization.  Standards 
established  under  a  consensus  process 
would  have  the  advantage  of  being 
developed  with  input  from  and 
approval  of  engine  manufacturers,  fuel 
suppliers,  users,  and  regulators.  The  use 
of  label  descriptors  based  on  standard 
specifications  would  benefit  consumtrrs 
because  they  could  determine  easily 
whether  alternative  fuels  marketed 
under  the  descriptors  were  compatible 
with  the  original  vehicle  equipment 
manufacturer's  requirements.  In 
addition,  this  approach  would  allow  an 
alternative  liquid  automotive  fuel 
supplier  to  improve  the  fuel  beyond  the 
minimum  specifitations  and  promote 
the  improved  fuel  over  those  of  its 
competitors. 

As  anticipated  by  the  Commission, 
however,  the  primary  objection  in  the 
liquid  alternative  fuels  proceeding  to 
this  option  wns  that  neither  the 
American  Society  for  Testing  and 


'""See  Speclficalions  for  Compressed  Ndtural 
Gas.  Title  13,  California  Code  of  Regulations, 
§  2292.5  (1993),  B-41:  Specifications  for  Hydrogen. 
Title  13.  California  Code  of  Regulations,  section 
2292.7(1993),  B-42. 

""•AMI.  G-3.  1. 

""AAMA(Tr.).  29. 

'  "  58  FR  41 356.  41 364,  41 365.  In  the  Alternative 
Fuel  Rule  proceeding,  several  commenters  al.so 
opposed  Commission  adoption  of  alternative  fuel 
specifications  developed  by  the  California  Air 
Resources  Board,  because  they  were  not  developed 
by  a  consensus  process,  were  technically  flawed, 
and  were  developed  for  California's  particular 
needs  and.  therefore,  could  be  overly  restrictive  for 
other  parts  of  the  coumr\'.  Id. 


Materials  ("ASTM")  nor  any  other 
consensus  standards-setting 
organization  had  developed  and 
adopted  specifications  and  standards  for 
most  of  the  alternative  automotive  fuels 
(the  exception  being  liquefied 
petroleum  gas  for  which  ASTM  has 
developed  a  standard).  One  commenter 
in  the  current  proceeding  specifically 
noted  that  ASTM  has  not  developed  a 
standard  for  CNG."^  But,  another 
commenter  stated  that  the  Society  of 
Automotive  Engineers  has  established  a 
"recommended  practice"  for  CNG  called 
J1616."3  Recommended  practice  SAE 
J1616  was  issued  as  a  guide  to  address 
the  composition  of  natural  gas  used  as 
an  automotive  fuel,  not  as  a  standard  for 
CNG.  The  guide  states  it  anticipates  that 
a  CNG  standard  will  evolve,  but 
emphasizes  that  experience  and  more 
technical  knowledge  are  needed."* 

Disclosure  of  a  fuel  descriptor  based 
on  accepted  and  approved  fuel 
specifications  and  standards  could 
provide  meaningful  comparative 
information  to  consumers  relating  to  the 
quality  of  the  fuel  they  are  purchasing. 
After  considering  the  comments  in  this 
proceeding,  however,  and  in  light  of  the 
conclusions  reached  by  the  Commission 
in  the  liquid  alternative  fuel  proceeding, 
the  Commission  finds  tfiat  adequate, 
generally  accepted  standards  and 
specifications  suitable  for  nationwide 
use  do  not  presently  exist  for  most 
alternative  fuels,  and  specifically  do  not 
exist  for  CNG  or  hydrogen.  Further,  the 
Commission  has  an  insufficient  record 
and  basis  on  which  to  adopt  California's 
standards  for  alternative  vehicle  fuels. 
Therefore,  the  Commission  has 
determined  not  to  propose  that  fuel 
dispenser  labels  guarantee  the  delivery 
of  fuels  meeting  California's 
specifications. 

The  Commission  continues  to  favor 
the  development  of  specifications  and 
standards  that  define  alternative  fuels 
by  a  consensus  standards-setting 
organization,  such  as  ASTM,  or  by  a 
government  agency  with  appropriate 
engineering  and  technical  expertise  to 
set  such  specifications  and  stiiiidards  for 
nationwide  use.  This  would  permit 
participation  by  affected  parties  such  as 
alternative  fuel  producers  and 
providers,  engine  manufacturers, 
regulators,  consumers,  and 
organizations  or  government  agencies 
with  pertinent  technical  expertise.  It 
also  would  provide  a  mechanism  for 
evaluating  proposed  test  methods  and 


"■^APUTr.).  77. 

'"AG.VNGVC(Tr.),  24. 

'  '■*  Society  of  Automotive  Engineers. 
"Recommended  Practice  for  Compressed  Natural 
Gas  Vehicle  Fuel."  S.\E  I1C16.  B-10,  16. 


procedures  necessary  to  determine 
compliance  with  the  standards. 

a  Environmental  benefits  (emissions). 
AMI  suggested  that  the  fuel  dispenser 
label  indicate  the  environmental 
benefits  of  alternative  fuels.'" 
Specifically,  AMI  suggested  that  the 
Commission  require  disclosure  of  a 
generic  statement  on  alternative  fuel 
labels  such  as:  "Use  of  this  fuel  can 
result  in  significant  reductions  in 
exhaust  pollutants  compared  with  an 
equivalent  gasoline  powered  vehicle." 
Phillips  66/NPGA  commented, 
however,  that  such  a  statement  would 
not  particularly  assist  consumers  in 
making  a  fuel  purchasing  decision  at  the 
dispenser."" 

After  considering  the  comments,  the 
Commission  has  determined  that 
including  such  a  generic  statement  on 
the  fuel  dispenser  label  would  not 
provide  sufficient  information  to  a.ssist 
consumers  in  malting  choices  and 
comparisons.  However,  the  Commission 
recognizes  that  information  relating  to 
emissions  and  the  environmental 
benefits  of  alternative  fuels  would  be 
useful  to  consumers  when  choosing  an 
alternatively  fueled  vehicle  or  deciding 
whether  to  convert  an  existing  vehicle 
to  an  alternative  fuel.  Therefore,  the 
Commission  has  tentatively  determined 
that  information  relating  to  emissions 
would  be  appropriate  on  the  labels  it  is 
proposing  for  covered  AFVs,  as 
discussed  in  section  III.C  infra. 

f.  Pressure.  For  safety  reasons,  two 
commenters  recommended  that  CNG 
fuel  dispensers  display  the  hieling 
pressure,  either  2.400.  3.000  or  3.600 
P.S.I,  (pounds  per  square  inch)  .so  that 
dispenser  fueling  pressure  is  compatible 
with  CNG  vehicle  tank  storage 
pressure."' For  example,  fueling  a  2,400 
P.S.I,  vehicle  tank  from  a  3,600  P.S.I, 
fueling  dispenser  could  result  in  severe 
damage  to  a  fueling  system,  as  well  as 
personal  injury  if  an  explosion 
occurred.  Two  commenters,  however, 
indicated  that  fueUng  pressure  is  a 
safety  issue  that  has  been  addressed  by 
the  industry  in  designing  dispen.sers. 
Therefore,  this  information  is 
unnecessary  on  a  CNG  dispenser 
label. "« 

In  developing  this  proposal,  the 
Commission  considered  whether 
including  fueling  pressure  on  CNG 
dispen.ser  labels  would  provide  timely 
comparative  information  to  consumers 
in  light  of  the  independent  steps  the 
industry  has  taken  to  address  this  issue. 


'"  AMI.  G-3.  2. 
""Phillips  66/NPGA  (Tr.),  51. 
'I' Flxible  (Supp.).  G-12.  2;  Thomas  BB.  G-10. 1. 
""ttiillips  66/NPGA  (Tr.).  51:  AGA/NGVC  (Tr.). 
103-104. 


The  commenters  indicated  that  the 
industry  has  developed  pressure  coded 
standard  dispenser/vehicle  CNG 
connectors  so  that  consumers  will  not 
be  able  to  overfuel  a  low  pressure 
vehicle  from  a  high  pressure 
dispenser.  "9  Further,  the  use  of 
.standard  CNG  vehicle  fueling 
connectors  complying  with  the  ANSI/ 
AGA  NGVl  specification  is  required  at 
public  dispensing  points  by  National 
Fire  Protection  Association  safety 
standard  52  ("NFPA  52"),  which  is  a 
fire  code  adopted  by  most,  if  not  all, 
states.'^"  Accordingly,  the  Commission 
has  determined  that  a  proposal 
requiring  the  disclosure  offueling 
pressure  on  CNG  dispenser  labels  is 
unnecessary  at  this  time.  Further,  the 
proposed  rule  would  require  that  labels 
for  new  and  used  covered  AFVs  include 
standard  statements  informing 
consumers  that  they  can  obtain  vehicle 
safety  information  by  calling  the  toll- 
free  telephone  number  for  DOT/ 
NHTSA's  Auto  Safety  Hotline,  as 
di.scussed  in  section  III.C  infra. 

g.  Safety  warnings.  Several 
commenters  focused  on  safety  issues. '2' 
NACAA  stated,  for  example,  that  the 
labels  should  note  any  hazards  or 
cautions  to  prevent  damage  to 
automotive  engines. '-^  Nebra.ska  EO 
commented  that  labels  should  include  a 
cautionar>'  note  that  this  and  all  fuels 
are  hazardous.'-' 

The  Commission  has  con.sidered 
whether  including  a  safety  warning 
statement  on  a  fuel  dispenser  label 
would  help  consumers  make  reasonable 
fuel  choices  and  comparisons.  The 
Commission  notes,  however,  that  safety 
standards  for  operation  of  motor  vehicle 
fuel-dispensing  stations  are  covered  by 
the  Uniform  Fire  Code.'--*  Further,  to 


"".St.*  ANSl/AGA  NGVl-1994  American 
National  Standard  For  Compressed  Natui^al  Gas 
Vehicle  (NGV)  Fueling  Connection  Devices, 
attached  to  AGA/NGVC's  comment.  G-6. 

'»AN.SI/NFPA  52  Compres.sed  Natural  Gas 
(CNG)  Vehicular  Fuel  Systems.  1992.  B-39.  See  also 
Stoolcey,  An  AnoA'Sis  of  the  1994  I  'niinrm  hire 
Code  Requirements  for  CNG  Fuel  Stmions.  Nat.  Gas 
Fuels.  June  1994.  at  27-30,  B-48. 

'"E.g..  Thomas  BB.  G-10.  1. 

'"NACAA,  H-6.  1-2. 

'2'NebrasltaEO,  H-9. 1. 

'"For  example,  in  luly  1993,  the  voting 
membership  of  the  Uniform  Fire  Code  ("LTC")  and 
Uniform  Fire  Code  Standards  adopted  new 
regulations  for  the  design,  construction  and 
operation  of  CNG  motor  vehicle  fuel-dispensing 
stations.  The  minimum  requirements  are  primarily 
based  on  the  requirements  of  NFPA  52.  "Standard 
for  CNG  Vehicular  Fueling  Systems,"  1992  edition. 
The  Uniform  Fire  Code  (which  is  a  democratic  code 
development  organization  whose  membership 
includes  Rre  and  building  officials,  design 
professionals,  equipment  manufacturers  and  trade 
organizations)  and  the  Uniform  Fire  Code  Standards 
are  a  model  code  that  provides  minimum  design 
requirements  for  building  and  site  fire  protection. 


some  extent,  the  proposed  fuel  labeling 
requirements,  particularly  those  for  EV 
public  dispenser  systems,  implicitly 
consider  safety  issues  for  refueling  by 
directing  consumers  to  the  proper  fuel 
dispenser.  Beyond  this  (and  fire  code 
requirements  that  are  already  in  place), 
consumers  considering  the  purcha.se  of 
AFVs  may  find  safety  information  more 
pertinent  when  purchasing  an  AFV. 
Accordingly,  the  Commission  has 
determined  that  rather  than  propose  that 
safety  disclosures  appear  on  fuel 
dispenser  labels,  it  will  propose 
requiring  a  reference  to  DOE's  consumer 
information  brochure  and  NHTSA's 
Vehicle  Safety  Hotline  on  labels  for 
covered  AFVs,  as  discissed  in  section 
III.C  infra.  Consequer  ly,  the 
Commission  anticipates  that  a 
marketer's  refueling  instructions, 
whether  appearing  in  an  AFV  owner's 
manual  or  on  the  fuel  dispenser,  would 
di.scuss  or  incorporate  relevant  safety 
measures.  However,  if  in  the  future 
information  becomes  available 
demonstrating  a  need  for  the 
Commission  to  require  safety-related 
disclosures  on  the  dispenser  labels,  the 
Commi-ssion  can  consider  it  during  its 
periodic  review  of  the  Rule. 

h.  Refueiing  instructions.  One 
commenter  recommended  that  fuel 
di.spenser  labels  include  appropriate 
refueling  instructions.'-*  As  a  marketing 
i.ssue,  however,  alternative  fuel 
marketers  will  want  to  display  refiieling 
instructions  for  consumers  on 
alternative  fuel  dispensers  prominently 
as  is  done  now  on  gasoline  dispensers. 
Thus,  the  Commission  believes  that  it  is 
unnecessary'  to  include  refueling 
instructions  on  fuel  dispenser  labels. 
Such  instructions  may  vary  by  fiiel  and 
may  exceed  the  constraints  of  a  simple 
label  format.  Accordingly,  the 
Commission  has  determined  not  to 
.propose  requiring  that  refueling 
instructions  appear  on  fuel  dispenser 
labels  for  the  non-liquid  alternative 
fuels. 

i.  Wobbe  number.  Two  commenters 
stated  that  for  CNG,  two  primary  factors 
that  describe  the  general  characteristics 
of  natural  gas  are  the  methane  content 
and  the  Wobbe  number. '2''  According  to 
RFA,  the  Wobbe  number  is  a  measure  of 
the  fijel  energy  flow  rate  through  a  fixed 


the  safe  storage  and  use  of  hazardous  materials, 
general  fire  and  life  safety  requirements  and 
maintenance  requirements  for  the  fire  .safety  and 
fire  protection  designs  of  the  Uniform  Building 
Code.  Article  52  of  the  1994  Uniform  Fire  Code 
addresses  the  design,  construction,  commissioning 
and  operation  of  all  motor  vehicle  fuel-dispensing 
stations.  See  Stookey.  An  Analysis  of  the  1994 
Uniform  Fire  Code  Requirements  for  CVG  Fuel 
Stations.  Nat.  Gas  Fuels.  June  1994,  B-48.  27 

'"Thomas  BB.  G-10, 1. 

'»EMA  (Supp.).  G-21. 1-2:  RFA.  G-5,  3. 
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orifice  under  given  inlet  conditions. 
RFA  states  that  a  change  in  Wobbe 
number  of  the  gas  will  have  a  direct 
correlation  to  changes  in  engine 
performance  due  to  variations  in  the  air/ 
fuel  ratio  of  oriGce  based  metering 
systems  of  vehicles.'-^  In  addition,  EMA 
stated  that  the  Wobbe  number  is  an 
indicator  of  the  fuel's  heating  value.'-'« 
Although  neither  commenter 
re«:ommended  that  the  Commission 
require  disclosure  of  the  Wobbe  numlwr 
on  CNG  dis[>enser  labels,  their 
comments  suggested  that  the 
Commission  should^at  least  consider  it 
as  an  option.  One  commenter 
spetrifically  opposed  a  Wobbe  numlier 
disclosure,  stating  it  would  be  so 
difficult  to  explain  that  consumers 
would  not  find  it  ust'fui.'-'' 

After  considering  the  comments,  the 
Commission  beiieves  that  the  purported 
benefits  to  consumers  of  including  the 
Wol>be  number  on  CNG  lalnjls  are 
speculative  and  do  not  exceed  the  costs 
to  industry,  if,  as  has  been  suggested, 
the  Wohbe  number  is  an  indicator  of 
heating  value,  then  it  should  be 
correlated  with  methane  content  and 
thus  indicated  indirectly  by  disclosurt; 
of  the  percentage  content  of  methane. 
Further,  while  the  Wobbe  index  may  bt? 
important  to  engine  manufacturers  and 
fuel  producers  as  an  important  element 
of  a  fuel  specification.  CNG  lahels  based 
on  a  Wobbe  number  could  be  confusing 
or  misleading  to  consumers  attempting 
to  determine  the  relationship  lietween 
the  Wobbe  number  and  actual  engine 
()erforman*:e.  Accordingly,  the 
Commission  has  determined  not  to 
(tropo.se  requiring  disi:losure  of  tiie 
VVobl>e  nuiul)er  on  CNG  di.spen,ser 
lal>els. 

.'•.  Additional  Proposals  for  Final  Rule 

a.  Lahal  aizti  and  format.  In  the  NPR. 
the  Commission  proposed  that  labels  for 
non-liquid  alternative  fuels  follow  the 
.same  standardized  size  and  format 
requirements  as  those  for  liquid 
alternative  fuels  under  the  Fuel  Rating 
Rule."<'  and  sought  comment  on  this 
proposal."'  Nine  commenters 
addressed  questions  concerning  the  size 
and  format  of  alternative  fuel  labels,  and 
none  opposed  the  proposals. 

Seven  commenters  stated  that  non- 
liquid  alternative  fuels  should  follow 
the  same  size  and  format  requirements 
as  liquid  alternative  fuels  under  the 


•-'W-A.r^s.  I 

•>EMA  (Supp.).{%-21.  J-J 

•^AGA/NCVC(Tr.).43. 

' "  Latwls  required  by  the  Kiif  1  Raiiiif;  Kule  Arv 
\  inches  wide  by  Z\t  inches  long,  wilh  pro<««.s 
ti'drk  U-pe  on  m\  orjnge  iwiit-roiind.  1(.  OR  lOfc.  1 J 

•■'S9FK  24014.  24021 


Fuel  Rating  Rule.'-'^  The  reasons  given 
for  keeping  the  requirements  the  same 
were:  promoting  consistency,'^'  keeping 
information  simple  so  that  consumers 
can  easily  understand  the  labels. '^'»  and 
faime.ss  and  equity."*  SIGMA  stated 
simply  that  it  supported  the  proposed 
requirements  and  urged  the  Commission 
to  adopt  the  proposed  nile  without 
change."*" 

Although  .section  406(a)  does  not 
specify  size  and  format  standards  for 
alternative  fuel  labels,  it  directs  the 
Commission  "to  establish  uniform 
labeling  requirements,  to  the  greatest 
extent  practicable."  It  also  specifies  that 
"(rjequired  labeling  under  the  rule  .shall 
be  simple  and,  where  appropriate, 
consolidated  with  other  labels  providing 
information  to  the  consumer."  In  the 
NPR.  the  Commission  proposed  that  the 
non-liquid  alternative  fuel  lal)e!s  not  bo 
con.solidated  with  other  mandatory 
labels  or  require  otherwise  duplicative 
di.sdosures.'"  Only  one  commenter 
addressed  this  issue,  stating  that 
con.solidation  would  appear  to  provide 
no  benefit  and  would  only  lead  to 
public  confusion.'-^  After  considering 
the  comments,  the  Commission 
proposes  that  non-liquid  alterniitivo 
fuels  labels  follow  the  same 
standardized  size  and  format 
requirements  of  the  Fuel  Rating  Rule."'' 
Further,  to  keep  the  labels  uniform  and 
sim[)le.  the  Commi.ssion  does  not 
propose  requiring  any  lain;! 
con.solidation. 

b.  Substantiation,  cartificatiun.  and 
nrcordkecpin?;  requimments.  An 
objective  product  claim  carries  wilh  it  a 
representation  that  the  seller  possessed 
and  relied  upon  a  reasonable  basis  for 
that  claim.'*'  When  a  seller  does  not 
expres.sly  or  impliedly  state  a  c-ertain 
level  of  support  for  a  representation,  the 
Commission  assumes  that  consumers 
expect  the  seller  to  have  a  reasonable 


'  '••  ACA/NGVC.  G-<1.  fl:  Al'I.  G-25.  4  (providwl 
that  content  r»qii!rcment.s  for  non-liqiild  altprndlivi- 
fuels  are  similn.-  to  those  for  liquid  allerralive  hiels 
in  the  Fuel  Ruling,  Rule,  similar  size  and  fonnat 
labels  are  appropriate,  consistent,  and  should  be 
recognizable  to  con.<iumers):  Mobil.  G-2.  4:  NK;A. 
C;-lfl.  4;  RFA.  C-5.  4;  Sun.  G-l.  2:  Thomas  BH.  Cr- 
10.  2  (does  not  understand  why  non-liquid  fuels 
should  be  treated  differently  than  liquid  fuels). 
At;A/NC.VC  and  API  did  not  .state  reasons  for  fheir 
comments. 

'  • '  Mobil.  C".-2.  4;  RFA.  (;-5.  4 

"■'Sun.(;-1.2. 

'  •"  NPCA.  G-19.  4. 

"'•SI(;MA.G-23.  J. 

'"S9  FR  24014.  240Itt 

'"TVA.  11-5. 

' "  Strc  section  309.17  of  the  text  of  die  projKwed 
!.ibeli;i,{  rule  in  section  XI  infra. 

'»•  Ttiompson  Medical  Co..  104  F.T.C  648.  HI  \ 
(mH4).  affd.  791  F.2d  1B9  (U.C.  Cir.  1986).  cvrl 
(Inwd.  479  U.S.  lose  (1987). 


basis  for  the  claim.'-*'  Further,  "a  firm's 
failure  to  possess  and  rely  upon  a 
reasonable  basis  for  objective  claims 
constitutes  an  unfair  and  deceptive  act 
or  practice  in  violation  of  Section  5  of 
the  Federal  Trade  Commission  Act."  '*' 
The  fuel  dispen.ser  labeling  rule  the 
Commission  proposes  would  require 
that  sellers  possess  adequate 
substantiation  to  ensure  that  the 
information  on  the  labels  is  accurate 
and  reliable,  and,  as  required  by  section 
4U6(a)  of  EPA  92.  that  the  information 
tan  'reasonably  enable  the  consumer  to 
make  choices  and  comparisons." 

When  products  are  sold  in  units, 
packaged  or  unpackaged.  "labeling" 
normally  is  accomplished  by  disclosing 
information  on  the  product  packaging, 
on  a  label  attached  directly  to  the 
product,  or  marked  directly  on  the 
product.'-"  Most  often,  though  not 
always,  such  labeling  disclosures  are 
added  to  the  product  or  product 
packaging  by  the  party  [)rociiicing  tlie 
product.  Items  sold  in  bulk  (such  as 
gasoline  or  alti^rnalive  fuels),  on  the 
other  hand,  cannot  l»e  labeled  on 
individual  or  nuiltiple  unit  packaging  to 
ensure  that  the  ultimate  consumer  sees 
the  labeled  iiilormation.  The  only 
practical  method  of  ensuring  that 
lalieling  information  for  such  products 
reaches  the  consumer  is  to  label  the 
bulk  product  dispen.ser  at  the  point  (»f 
retail  sale. 

From  a  practical  stundpoiiil.  retail 
sellers  of  alternative  fuels  are  not  in  a 
position  to  determine  the  accuracy  of 
the  information  to  be  disclosed  about 
the  spw;ific  fuel.  It  would  be 
impractical,  and  probably  more 
expensive  to  the  consumer,  to  require 
retail  sellers  to  test  each  delivery  of  a 
ga.seous  fuel  or  to  test  the  electric 
vehicle  fuel  dispenser  systems  they  u.st; 
to  determine  the  accuracy  of  the 
information  they  must  disclose  on  laliels 
on  fuel  dispen.sers.  In  making 
disclosures  to  consumers,  retail  sellers 
of  alternative  fuels,  therefore,  must  rely 
on  the  accuracy  of  the  information 
provided  to  them  from  ga!>eous  fuel 
importers,  producers,  re'finers  and 
distributors,  or  from  manufacturers  and 
distributors  of  electric  vehicle  fuel 
dispenser  systems. 


' "  hTC  Policy  Statement  Regarding  Adverlising 
Substantiation.  104  F.T.C.  839.  «40.  See  Thonipsan 
Medical.  104  F.T.C.  786.  813. 

'*-FTr:  Policy  Sldtement  Regarding  Advertising 
Siibstantialinn.  104  F.T.C.  839. 

'■".See.  e.g..  Rule  Concerning  Histlos.ircs  of 
Information  about  Energy  Consiiniiition  and  Water 
U.se  for  Certain  Mon:e  Applianccf  and  Othei- 
Products  Required  undet  the  Energy  Policy  & 
Conservation  Act  ('Appliance  I.abelingRule'1.  ui 
CFR  Part  305  (1994);  Trade  Regulation  Rule 
Concerning  the  Labeling  and  Advertising  of  Home 
Insulation  ("R-val'ie  Rul»").  KiCi  K  Piirt  4(i0(19<V)| 


The  Commission  believes  that 
substantiation,  certification,  and 
recordkeeping  requirements  for 
importers,  producers,  refiners  and 
distributors  of  gaseous  alternative  fuels, 
and  manufacturers  of  electric  vehicle 
fuel  dispenser  systems,  and 
substantiation  and  recordkeeping 
requirements  for  retail  sellers  of  non- 
liquid  alternative  vehicle  fuels 
(including  electricity)  are  necessary  to 
ensure  that  the  information  posted  on 
labels  on  retail  fuel  dispensers  is 
accurate.'-"  The  Commission,  therefore, 
proposes  to  include  substantiation, 
certification,  and  recordkeeping 
requirements  in  the  rule,  similar  to  such 
requirements  in  the  Fuel  Rating  Rule  for 
sellers  of  liquid  alternative  fuels. 

(1)  Substantiation.  The  Commission's 
labeling  proposals  would  require 
labeling  disclosures  only  of  the  type  of 
non-liquid  alternative  vehicle  fuel 
(including  electricity),  and  of  the 
minimum  molecular  percent  (a  more 
accurate  description  than  volume  of  the 
content  of  a  gas)  of  the  principal 
component  of  each  gaseous  alternative 
vehicle  fuel  and  of  specific,  limited 
information  about  the  output  of  the 
electric  vehicle  fuel  dispenser  system. 
Under  the  Commission's  advertising 
substantiation  doctrine,  which  requires 
sellers  to  have  a  reasonable  basis  to 
support  material,  objective  claims,  the 
Commission  proposes  requiring  that 
importers,  producers,  and  refiners  of 
non-liquid  alternative  vehicle  fuel 
(other  than  electricity)  have  a  reasonable 
basis,  consisting  of  competent  and 
reliable  evidence,  that  substantiates  the 
minimum  mole  percent  of  the  principal 
component  that  retailers  must  disclose 
on  fuel  dispenser  labels.  For  the 
minimum  mole  percent  content  of 
methane  (the  principal  component)  in 
CNG,  the  Commission  proposes 
requiring  that  the  reasonable  basis  be 


'^'The  Commission  stated  in  the  NPR  that  it 
believed  that  harmonizing  labeling  requirements  for 
nan-liquid  and  liquid  alternative  fuels,  when 
practicable,  would  be  appropriate.  However,  the 
Commission  stated  that  it  believe!!  that  requiring 
retailers  to  post  consistent  with  ratings  certiHed  to 
them  and  to  maintain  records,  as  is  required  for 
liquid  alternative  fuels  in  the  Fuel  Rating  Rule, 
would  be  beyond  the  scope  of  the  Commission's 
mandate  under  section  406(a)  of  EPA  92  (59  FR 
24014,  24018  n.  133).  Upon  further  consideration, 
and  in  light  of  the  discussion  in  the  text  supra,  the 
Ccnimission  reconsidered  that  position  and  has 
determined  to  propose  requiring  substantiation, 
certification,  and  recordkeeping  requirements  for 
non-liquid  alternative  fuels  like  those  for  liquid 
alternative  fuels  in  the  Fuel  Rating  Rule.  The 
Commission  believes  that  the  proposed 
requirements  are  justified  because  they  are 
rdtionally  related  to  the  establishment  of  "uniform 
labeling  requirements"  that  provide  important 
information  to  consumers.  Interested  parties  are 
intited  to  address  the  proposed  requirements  in 
their  written  comments  in  response  to  this  SNPR. 


tests  conducted  according  to  ASTM  D 
1945-81.'*-''  For  the  minimum  mole 
percent  content  of  hydrogen  (the 
principal  component)  in  hydrogen  gas, 
the  Commission  proposes  requiring  that 
the  reasonable  basis  be  tests  conducted 
according  to  ASTM  D  1946-90.  "»^  These 
ASTM  documents  include  test 
procedures,  developed  through  the 
ASTM  consensus  process,  to  determine 
the  chemical  composition  of  CNG  and 
hydrogen,  respectively,  including  the 
mole  percent  of  methane  in  CNG  and  of 
hydrogen  in  hydrogen  gas.'" 

For  the  minimum  mole  percent 
content  of  any  other  component  that 
importers,  producers,  or  refiners  wish  to 
certify,  the  proposed  rule  would  not 
specify  the  test  procedure  they  must 
use,  but  only  that  they  have  a  reasonable 
basis,  consisting  of  competent  and 
reliable  evidence,  to  substantiate  the 
claim.  The  proposed  rule  would  not 
require  that  importers,  producers,  or 
refiners  meet  particular  material 
specifications  or  standards  for  the 
common  name  they  use  to  describe  the 
non-liquid  alternative  vehicle  fuel 
(other  than  electricity)  they  distribute, 
but  that  they  have  a  reasonable  basis, 
consisting  of  competent  and  reliable 
evidence,  to  substantiate  the  common 
name  or  identifier  they  use.  Similarly, 
manufacturers  of  electric  vehicle  fuel 
dispenser  systems  would  be  required  to 
have  a  reasonable  basis,  consisting  of 
competent  and  reliable  evidence,  to 
substantiate  the  information  retail 
sellers  must  post  on  labels  on  the 
electric  vehicle  fuel  dispensers. 

Distributors  and  retail  sellers  could 
rely  on  the  certifications  they  receive,  as 
discussed  in  section  III.B.,'5.2  infra,  so 
their  burden  would  be  minimal. 
Di.stribufors  and  retailers  would  not 


'■**  Siv  note  infra. 

'*'Id. 

'•"The  Fuel  R.lling  Rule  did  not  rw.-irc-  that    ■ 
specific  ASTM  'est  methods  be  used  to  satisfy  the 
Rules  reasonable  basis  standard  for  liquid 
altern.-itive  fuels  tiecause  existing  .\S1  .M  test 
methods  were  undergoing  verification  review  to 
determine  whether  they  would  be  appropriate  for 
use  in  establishing  standards  for  the  liquid 
alternative  fuels.  Further,  the  Commission  was 
informed  that  other  test  methods  were  being 
developed  that  might  serve  equallv  well  as  part  of 
a  liquid  alternative  fuel  standard.  On  the  other 
hand,  the  Commission  understands  that  the  ASTM 
test  methods  it  proposes  requiring  as  a  reasonable 
basis  for  determining  the  minimum  molecular 
percentages  of  the  principal  components  of  CNG 
and  hydrogen  have  been  ASTM  test  methods  for 
many  years  and  have  been  recognized  as  competent 
and  reliable  procedures.  Further,  the  Commission 
undc.'stands  that  no  other  te.st  methods  that  could 
be  used  to  make  these  determinations  have  been 
propo.sed  to  the  California  Air  Resources  Board  or 
are  under  development  by  any  standards-setting 
organizations.  If  additional  test  methods  are 
developed  in  the  future,  the  Commission  will 
consider  whether  to  include  them  among  the 
required  test  methods. 


need  to  make  the  actual  determinations 
unless  they  alter  the  fuel  they  receive 
before  reselling  it.'** 

For  public  electric  vehicle  fuel 
dispenser  systems,  the  information  the 
Commission  proposes  requiring  to  be 
disclosed  can  be  measured  using 
standard  measuring  devices  or 
procedures.  Therefore,  accurate 
measurements  made  using  standard 
electric  industry  procedures  that  are 
recognized  as  competent  and  reliable 
would  be  sufficient  to  ser\'e  as  the 
required  reasonable  basis. 

Currently,  there  is  not  sufficient 
record  evidence  for  imposing  specific, 
nationwide,  minimum  material 
standards  or  specifications  for  the 
composition  of  CNG  or  hydrogen  gas.'*^ 
Neither  ASTM  nor  any  other  standards- 
setting  entity  has  developed  and 
adopted  consensus  material 
specifications  for  these  non-liquid 
(gaseous)  alternative  fuels.  Nor  do 
federal  specifications  currently  exist.  As 
previously  discussed,  the  state  of 
California  has  issued  minimum  material 
specifications  for  both  CNG  and 
hydrogen  gas  sold  in  California.'-'^' 
These  specifications  require 
determination  of  the  minimum  mole 
percent  composition  of  the  principal 
component  of  these  gaseous  alternative 
fuels  according  to  the  specific  ASTM 
test  procedures  that  the  Commission 
proposes  to  require  as  substantiation  for 
the  proposed  disclosures.'^'  Although 
the  Commission  could  require  that  non- 
liquid  alternative  fuels  meet  the 
California  minimum  material 
specifications,  there  is  insufficient 
evidence  on  the  record  for  doing  so. 
Further,  in  the  absence  of  more 
extensive  information,  which  may  not 
yet  exist,  mandating  that  non-liquid 
(gaseous)  alternative  fuels  meet  any 
particular  minimum  material  standards 
specifications  could  have  unforeseen 


"'Sec  §§  309.13(c)  and  309.15(c)  of  the  text  of  the 
p.'oposed  rule  in  section  XI  infra. 

'"See  AMI,  G-3, 1;  CEC  H^.  6  (not  aware  of 
any  existing,  adequate  and  generally  accepted 
standards  for  disclosures  for  alternative  fuels). 

""See  note  supra. 

"I  The  ASTM  test  procedures  referenced  in  the 
California  speciHcationsare:  (1)  formeasuring.the 
mole  percent  of  methane  in  CNG— ASTM  D  1945- 
81:  (2)  for  measuring  the  mole  percent  of  hydrogen 
in  hydrogen  gas— ASTM  D  2650-88.  Id  .\ccording 
to  ASTM  representatives.  AST,M  D  1945-91  (placed 
on  the  record  as  document  number  B-54)  has 
superseded  ASTM  D  1945-81  and  ASTM  D  1946- 
90  (placed  on  the  record  as  document  number  B- 
55)  has  superseded  ASTM  D  2650-88.  The 
California  specifications  also  cite  specific  test 
procedures  for  measuring  the  mole  percent  of  o'hi.'r 
components  of  CNG  and  h\drogen.  The  California 
specifications  state  that  other  test  procedures  may 
be  used  following  a  determination  by  the  E.\ecii!ive 
Officer  of  the  California  Air  Resources  Board  'h.il 
they  produce  results  equivalenfto  the  results 
obtained  with  the  referenced  test  proceiiures 
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adverse  anti-competitive, 
environmental,  or  vehicle  performance 
effects.'"  However,  because  it  is 
important  that  sellers  base  objective 
disclosures  on  uniform  measurranents 
when  recognized  and  accepted  uniform 
measurement  procedures  are  available, 
and  because  ASTM  has  issued  test 
procedures  to  measure  the  minimum 
mole  percent  of  the  principle 
components  of  CNG  and  hydrogen,  the 
Commission  has  determined  to  propose 
requiring  use  of  the  ASTM  test 
procedures  to  substantiate  those 
disclosures. 

The  Commission's  approach  to 
requiring  substantiation  testing,  without 
specifying  a  particular  test  method,  for 
components  other  than  the  principle 
component  allows  sellers  to  rely  on 
existing  industry  test  procedures  if  they 
are  reasonable  and  yield  accurate 
results.  For  example,  the  California 
specifications  list  specific  ASTM 
procedures  to  be  used  to  determine  the 
mole  percent  of  various  components  of 
CNG  and  hydrogen,  in  addition  to  the 
methane  content  of  CNG  and  the 
hydrogen  content  of  hydrogen  gas.  The 
Comriiission  proposes  to  accept,  but  not 
require,  use  of  the  ASTM  test 
procedures  cited  in  the  California 
specifications  as  the  required  reasonable 
basis  for  voluntary  disclosure  of 
additional  components  of  CNG  and 
hydrogen. 

Although  the  Commission  has 
decided  not  to  propose  requiring  that 
non-liquid  alternative  fuels  conform  to 
any  specific  material  specification,  the 
Commission's  proposed  requirement 
thai  marketers  disclose  the  principal 
component  of  each  fuel  should 
encourage  the  industry  to  develop 
uniform  material  specifications  or 
standards  in  consensus  organizations  for 
these  fuels  to  ensure  the  uniform  quality 
of  the  fuels  in  the  maricetplace.  The 
development  of  material  specifications 
or  standards  for  non-liquid  (gaseous) 
alternative  fuels  should  help  facilitate 
acceptance  of  these  fuels. 

The  proposed  requirements  are 
consistent  with  the  substantiation 
requirements  for  sellers  of  liquid 
alternative  fuels  under  the  Fuel  Rnting 
Rule.'':* 

(2)  Certification.  The  Conunission 
proposes  requiring  that  importers, 
producers,  refiners,  and  distributors  of 
non-liquid  alternative  fuels  (other  than 
electricity),  and  that  manufacturers  of 


electric  vehicle  fuel  dispensing  systems 
certify  to  others  to  whom  they  distribute 
the  information  that  retailers  must  post 
on  fuel  dispensers."*  Importers, 
producers,  and  refiners  of  non-liquid 
alternative  fuels  (other  than  electricity) 
would  be  required  to  certify  to 
distributors  consistent  with  their 
determination  of  the  minimum  mole 
percent  of  the  fuel's  major  component, 
and  of  any  additional  component  they 
wish  to  disclose.  Manufacturers  of 
electric  vehicle  fuel  dispensing  systems 
would  be  required  to  certify  to 
distributors  and/or  retailers  the 
information  retailers  would  be  required 
to  disclose  on  labels  on  fuel  dispensers. 
Distributors  of  non-liquid  alternative 
fuels  (other  than  electricity)  and  of 
electric  vehicle  fuel  dispensing  sy.stems 
would  be  required  to  certify  to  retailers 
consistent  with  the  certification  they 
received.'*'' 

Importers,  producers,  and  refiners  of 
non-liquid  alternative  fuel  (other  than 
electricity)  could  make  the  certification 
in  either  of  two  ways: 

(a)  Include  with  each  transfer  a 
deliver)'  ticket  or  other  paper  (such  as. 
an  invoice,  bill  of  lading,  bill  of  sale, 
terminal  ticket,  delivery  ticket  or  any 
other  written  proof  of  transfer).  The 
delivery  ticket  or  other  paper  nm.st 
contain  at  least  the  importer's, 
producer's,  or  refiner's  name,  the  nume 
of  the  person  to  whom  the  non-liquid 
alternative  fuel  (other  than  electricity)  is 
transferred,  the  date  of  the  transfer,  the 
common  name  of  the  fuel  and  the 
minimum  mole  percent  of  the  fuel's 
major  component,  and  of  any  additional 
component  the  producer  or  importer 
wishes  to  disclose. 

(b)  Give  the  person  to  whom  the  fuel 
is  transferred  a  letter  or  written 
statement,  including  the  date,  the 
producer's  or  importer's  name,  the  name 
of  the  pers  ;i-:  to  whom  the  fuel  is 
transferred,  the  common  name  of  the 
fuel,  and  the  minimum  mole  percent  of 
the  fuel's  major  component,  and  of  any 
additional  component  the  producer  or 
importer  wishes  to  disclose.  The  letter 
or  written  statement  would  be  effective 
until  the  importer,  producer,  or  refiner 
transfers  non-Hquid  alternative  vehicle 
fuel  (other  than  electricity)  with  a  lower 
pen;entage  of  the  major  component,  or 
of  any  other  component  claimed.  At  that 
time,  the  importer,  producer,  or  refiner 


'"  An  analyiiis  of  the  Cdlifnrnia  maierial 
.-iptf-incat ions  also  Indicates  ihat.  to  rnsiire  fm-1 
qtuilily  and  p'opnr  anlomobile  performance, 
disclosing  minrmunj  perrentage  of  the  princijial 
u>ri|>onenl  of  the  fuel  would  be  important  and 
hflplul. 
,  •'  •  16  CTR  lOfi.Vb)  (1<1«M) 


'"'.S'l-p  sections  309. 10  and  309.11  of  the  text  ol 
>he  proposed  labf;ling  rule  in  sertion  XJ  infra. 

"■^  .Ser  sect  ion  309.13  of  the  text  of  the  pniposwl 
l.iU^lingriile  in  section  XI  infra.  If  distributors 
blend  fnels.  §  .30<).13(l!  oI  the  proposed  rule  would 
ri.i).:ire  them  to  substantiate  thp  minimum 
peri.nntaRe  of  the  principal  cfim;K)npnl  according  to 
the  re<4uiremenls  of  &  309.10,  and  certify  that 
information  to  their  non-con.sumer  customer;. 


would  have  to  certify  the  new 
information  about  the  fuel  with  a  new 
notice. 

Di.stributors  of  non-liquid  alternative 
fuel  (other  than  electricity)  would  be 
required  to  make  the  certification  in 
each  transfer  to  anyone  who  is  not  a 
consumer.  Distributors  could  make  the 
required  certification  by: 

(a)  Using  a  delivery  ticket  or  other 
paper  with  each  transfer,  as  outlined  for 
importers  and  producers  in  item  (a), 
above,  or  by  using  a  letter  of 
certification,  as  outlined  for  importers, 
producers,  and  refiners  in  item  (b). 
above. 

(b)  Using  either  a  letter  or  a  delivery 
ticket  or  other  paper  when  transferring 
to  a  common  carrier.  When  distributors 
receive  non-liquid  alternative  vehicle 
fuel  (other  than  electricity)  from  a 
common  carrier,  the  distributors  also 
must  receive  from  the  common  carrier  a 
certification  of  information  required  to 
be  disclosed  on  the  label  on  tlie  retail 
fuel  dispenser,  either  by  letter  or  on  a 
delivery  ticket  or  other  paper. 

Manufacturers  of  electric  vehicle  fuel 
dispensing  systems  would  be  required 
to  make  the  certification  in  each  transfer 
of  such  systems.  Manufacturers  could 
do  so  in  either  of  two  ways: 

(a)  Manufacturers  could  make  Ilit; 
required  certification  by  including  a 
delivery  ticket  or  other  paper  with  each 
transfer  of  an  EV  fuel  dispensing 
.system.  It  could  be  an  invoice,  bill  of 
lading,  bill  of  sale,  terminal  tic'ket, 
delivery  ticket,  or  any  other  written 
proof  of  transfer.  It  would  be  required  to 
contain  at  least  the  manufacturer's 
name,  the  name  of  the  person  to  whom 
the  EV  fuel  dispensing  system  is 
transferred,  the  date  of  the  transfer,  the 
model  number  or  other  identifier  of  the 
EV  fuel  dispensing  sy.stem,  and  th« 
information  required  to  be  riisi.ioscd  on 
the  retail  fuel  dispenser  l;ibel. 

(b)  Manufacturers  could  make  the 
required  certification  by  placing  clearly 
and  conspicuously  on  tjie  EV  fuel 
dispensing  system  a  permanent  legible 
marking  or  permanently  attached  label 
that  disclo.ses  the  manufacturer's  name, 
the  model  number  or  other  identifier  of 
the  EV  fuel  dispensing  system,  and  the 
information  required  to  be  disclosed  on 
the  retail  fuel  dispenser  label.  Such 
marking  or  label  would  have  to  be 
located  where  it  can  be  seen  after 
installation  of  the  EV  hiel  dispensing 
system.  The  marking  or  label  would  be 
deemed  "legible."  in  terms  of 
placement,  if  it  is  located  in  close 
proximity  to  the  manufacturer's 
identification  marking.  This  marking  or 
label  would  have  to  be  in  addition  to. 
and  not  as  a  substitute  for.  the  label 


Federal  Register  /  Vol.  59.  No.  222  /  Friday.  November  18,  1994  /  Proposed  Rules  59679 


required  to  be  posted  on  the  public  EV 
fuel  dispenser  at  the  point  of  retail  sale. 

Distributors  of  electric  vehicle  fuel 
dispensing  systems  would  be  required 
to  make  the  certification  in  each 
transfer.  Distributors  could  do  so  in 
either  of  two  ways: 

(a)  Using  a  delivery  ticket  or  other 
paper  with  each  transfer,  as  outlined  for 
manufacturers  of  electric  vehicle  fuel 
dispensing  systems  in  item  (a),  supra. 

(fa)  Using  the  permanent  marking  or 
label  permanently  attached  to  the 
system  by  the  manufacturer,  as  outlined 
for  manufacturers  of  electric  vehicle  fuel 
dispensing  systems  in  item  (b)  supra. 

The  proposed  requirements  are 

consistent  with  the  certification 

requirements  for  sellers  of  liquid 

alternative  fuels  under  the  Fuel  Rating 
Rule.ise 

(3)  Recordkeeping.  The  Commission 
proposes  requiring  that  importers, 
producers,  and  refiners  of  non-liquid 
alternative  fuels  (other  than  electricity) 
maintain  records  of  the  tests  performed 
by  or  for  them  that  they  rely  upon  as 
their  required  reasonable  basis  for  their 
certifications.^'^  The  Commission 
likewise  proposes  requiring  that 
manufacturers  of  electric  vehicle  fuel 
dispensing  systems  maintain  records  of 
the  tests  or  measurements  performed  by 
or  for  them,  or  of  other  data  or  records, 
that  they  rely  upon  as  their  required 
reasonable  basis  for  their 
certifications.158  xhe  Commission  also 
proposes  requiring  that  distributors  and 
retailers  of  non-fiquid  alternative  fuels 
(including  electricity)  maintain  records 
consisting  of  the  certifications  they 
receive  from  importers,  producers, 
refiners,  or  distributors  of  non-liquid 
ahernative  fuels  (other  than  electricity), 
and  that  distributors  of  electric  vehicle 
fuel  dispensing  systems  maintain 
records  consisting  of  the  certification 
they  receive  from  manufacturers  or 
distributors  of  the  systems.'sa  Like  the 
Fuel  Rating  Rule,  the  proposed  rule 
would  require  that  these  records  be  kept 
for  one  year. 

The  proposed  requirements  are 

consistent  with  the  recordkeeping 

requirements  for  sellers  of  liquid 

alternative  fuels  under  the  Fuel  Rating 
Rule. '60 

c.  Effective  date.  In  the  NFR,  the 
Commission  proposed  requiring  that  the 
non-liquid  alternative  fuels  labeling 
requirements  become  effective  90  days 
after  publication  of  a  final  rule  in  the 


Federal  Register,  and  sought  comment 
on  that  proposal.161  Nine  commenters 
addressed  this  issue  either  directly  or  by 
implication. 162 

Four  commenters  stated  that  the 
proposed  time  period  gave  sufficient 
time  for  covered  parties  to  comply  with 
the  proposed  requirements,  ^s'  NPGA 
stated  that  the  90-day  period  was  not 
sufficient.  It  suggested  a  period  of  at 
least  six  months  after  publication  of  the 
final  rule  would  be  necessary  because 
information  must  be  collected  from 
various  fuel  suppliers  or  wholesalers, 
the  information  must  be  placed  in  a 
format  that  meets  standards  established 
by  the  regulations,  and  layouts  must  be 
prepared  in  label  form  and  distributed 
for  use.164  Thomas  BB  questioned  the 
sufficiency  of  90  days,  but  stated  that  it 
would  depend  on  the  content  of  the 
final  rule.'" 

Section  406(a)  of  EPA  92  requires  the: 
Commission  to  issue  the  final  labeling 
rules  within  one  year  of  publication  of 
the  notice  of  proposed  rulemaking,  but 
does  not  specify  when  the  rules  shall 
become  effective.  In  developing  this 
proposal,  the  Commission  has 
considered  how  best  to  balance 
consumers'  needs  for  comparative 
information  with  industry's  need  for  a 
reasonable  period  of  time  to  come  into 
compliance.  After  considering  the 
comments,  the  Commission  believes 
that  the  proposed  effective  date  (i.e.,  90 
days  after  publication  in  the  Federal 
Register)  is  reasonable. '^^ 


•»  16  CFR  306.6,  306.8  (1994). 
' "  See  §  309. 1 2  of  the  text  of  the  proposed 
labeling  rule  in  section  XI  infra. 

'"See  §S  309.14  and  309.16  of  the  text  of  the 
proposed  labeling  rule  in  section  XI  infra. 
»«'  16  era  306.7.  306.9.  306.11  (1994). 


"•'  59  FR  24014.  24017.  24021. 

"•2  SIGMA.  G-23. 1  (supported  all  the 
Commission's  proposals  and  urged  the  Commission 
to  adopt  the  proposed  rule  without  change):  AGA/ 
NGVC.  G-6. 8  (expressed  no  opinion  on  proposed 
time  period,  but  stated  it  would  check  with 
members  that  own  fuel  stations  to  ascertain  if  the 
compliance  period  would  be  too  short):  Phillips  66, 
G-15.  2  (Phillips  66  did  not  respond  directly  to  the 
time  period  for  the  rule  to  become  effective,  but 
referred  to  separate  comments  submitted  bv  NPGA 
and  API,  which  stated  different  opinions;  Phillips 
66  did  not  specify  which  comment  it  supported  on 
this  issue.). 

"■1  API,  G-25.  4  (90  days  is  sufficient,  provided 
the  effective  date,  size,  and  format  requirements  for 
them  are  similar  to  those  contained  in  the  Fuel 
Rating  Rule  for  liquid  fuels):  Flxible,  G-12,  2  (90 
days  is  sufflcient  if  the  requirements  for  commercial 
vehicles  are  made  according  to  the  proposals  in  the 
ANPR;  if  the  requirements  were  different,  they 
would  have  to  be  reviewed  to  determine  how  long 
it  would  take  to  comply):  Mobil.  G-2. 4  (provided 
effective  date  and  labeling  requirements  are 
consistent  with  the  Fuel  Rating  Rule  for  liquid 
alternative  fuels,  there  should  not  be  a  problem 
with  implementation):  RFA.  G-5,  4  (90  days  is 
sufficient  liecause  the  number  of  outlets  affected  is 
small  and  labels  would  be  printed  in  small 
quantities  on  a  local  basis  or  provided  to  retailers 
and  their  fuel  suppliers). 

'"  NPGA,  G-18.  (comment)  4. 

'*» Thomas  BB.  G-10.  2  (will  take  considerably 
longer  to  establish  national  standards  for  some 
fuels). 

"*Th6  effective  date  of  the  final  amendments 
adding  liquid  alternative  fuels  to  the  Fuel  Rating 


d.  Periodic  updating  of  labels.  In  the 
NPR,  the  Commission  did  not  propose 
a  specific  timetable  for  future  reviews  of 
the  final  labeling  rules.  The 
Conmiission,  however,  explained  that 
section  406(a)  of  EPA  92  requires  the 
Commission  to  update  its  labeling 
requirements  "periodically."  Three 
commenters  addressed  the  need  to 
update  the  final  rules  periodically. 

API  encouraged  the  Commission  to 
review  the  rule,  particularly  after 
private,  voluntary  consensus  standards 
organizations  develop  fuel 
specifications  for  alternative  fuels.  API 
also  encouraged  the  Commission  to 
consider  reviewing  the  rule  as  new 
alternative  fuels  enter  the  marketplace. 
API  did  not  suggest  a  specific  timetable 
for  periodic  reviews.  "^'^CEC  suggested 
that  the  Commission  may  have  to 
update  its  labeling  requirements  as 
electric  vehicle  technology  advances, 
but  likewise  did  not  recommend  a 
specific  timetable.'68  JVA  commented 
that  the  Commission  should  update 
labeling  disclosures  only  when 
necessary  to  refiect  practical 
developments  in  technology.  It  also 
stated  that  a  new  label  should  indicate 
that  it  supersedes  the  previous  label. '•'^ 

As  required  by  section  4GG(a)  of  EPA 
92,  the  Commission  intends  to  condud 
reviews  to  update  the  rule  periodically 
to  take  into  consideration  relevant 
developments,  such  as  when  DOE 
designates  new  non-liquid  alternative 
fuels.  In  addition,  the  Commission's 
ongoing  regulatory  review  process 
schedules  all  rules  and  guides  for 
review  at  least  once  during  every  ten- 
year  period.  Because  the  Commission 
cannot  predict  when  new  relevant 
developments  may  occur,  the 
Commission  is  not  otherwise  proposing 
a  specific  timetable  for  future  reviews  in 
the  final  rule. 

C.  Labeling  Rf^qtiirements  for  AFVs 

1.  Scope  of  the  AFV  Labeling 
Requirement 

In  its  NPR,  the  Commission  proposed 
that  original  equipment  manufacturers 
("OEMs")  and  AFV  conversion 
companies  affix,  and  AFV  dealers 
maintain,  standard  labels  on  new  AFVs 
sold  or  offered  for  sale  to  consumers. '■"• 
The  Commission  further  f  -oposed  that 
the  term  "consumer,"  which  is  not 
defined  in  EPA  92,  be  defined  as  a 


Rule  was  less  than  90  days  after  publication  of  the 
final  rules  in  she  Federal  Register.  The  final  rules 
were  published  on  .\ugust  3.  1993.  Thev  became 
effective  on  October  2,5, 1993.  as  required  bv  EPA 
92.  58FR413.'>6. 

"•'API.  G-25,  9. 

"•"CEC.H-8.  5-6. 

""•TVA.H-5.  1. 

'™59FR  24014.  24018. 
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person  (i.e..  an  individual,  corporation, 
or  any  other  business  organization) 
purchasing  a  new  AFV  from  a  dealer  or 
AFV  conversion  company.'""  These 
proposed  requirements  were  derived  in 
part  from  existing  regulations  regarding 
posting  of  EPA  fuel-economy  labels  '^^ 
and  were  intended  to  exclude  two  sales 
categories  (i.e.,  used  AFV  sales  and 
special  orders  directly  from 
manufacturers)  from  the  scope  of  the 
Commission's  AFV  labeling 
requirement.'" 

Nineteen  commenters  addressed  the 
proposed  scope  of  the  AFV  labeling 
requirements.  Two  of  the  nineteen 
indicated  general  support  for  the 
Commission's  labeling  proposal  but  did 
not  address  this  specific  issue. '^^  One 
other  commenter  supported  the 
Commission's  defmition  of  the  term 
"consumer"  as  proposed.'"  The 
remaining  sixteen  addressed  one  or 
more  issues  pertaining  to  this  aspect  of 
the  Commission's  proposal,  as 
discussed  below. 

a.  Covered  AFVs.  Several  commenters 
addressed  whether  the  Commission's 
labeling  requirements  should  apply  to 
all  AFVs,  as  that  term  is  defined  in  EPA 
92.  As  defined  by  that  statute,  an  AFV 
is  either  "a  dedicated  vehicle  or  a  dual 
fueled  vehicle."  '■"•  As  further  defined,  a 
"dedicated  vehicle"  means  an 
automobile  (or  other  self-propelled 
vehicle),  designed  for  transporting 
persons  or  properly  on  a  street  or 
highway,  that  operates  solely  on 
alternative  fuel.^"  Similarly,  a  "dual 
fueled  vehicle"  is  an  automobile  (or 
other  self-propelled  vehicle),  designed 
for  transporting  persons  or  property  on 
a  street  or  highway,  that  is  capable  of 
operating  on  alternative  fuel  and  on 
gasoline  or  diesel  fuel.'^'*  As  such,  the 


■''Id.  dt  24018  n. 118. 

"-  Id.  at  24018  n.l36.  See  40CFR  WH).306-86(a) 
(199JI. 

'"  59^24014.  24018  n.KIB. 

''^El.VEEU-lSD.  H-2.  1:  Texas  RRC.  H-3.  1 

"\\C.\'.\CVC  Slated  that  the  Commisiion's 
proposed  definilion  was  "a  reasonable 
interpretation  of  the  statute"  because  industry  "can 
target  and  educate  specialty  markets  and  their 
consumers."  ACA/NGVC.  G-6.  11-12.  In  its 
supplemental  written  comment.  AG.^/NGVC 
addre.ssed  the  issue  of  aftermarket  conversions.  See 
infro  note  196  and  accompanying  text. 

''*  42  U.S.C.  13211(3)  (Supp.  IV  1993). 

'"  See  42  U.S.C.  13211(6)  (Supp.  IV  1993)  (a 
"dedicated  vehicle"  is  either  a  "dedicated 
automobile."  as  defined  in  15  U.S.C.  2013(h)(l)(CI 
(Supp.  IV  1993).  or  a  "motor  vehicle,"  as  defined 
in  42  use  7550(2).  other  than  an  automobile,  (hat 
operates  solely  on  alternative  fuel). 

"■'  S<?e42  U.S.C.  1321l(8)(Supp.  IVl993)(a 
"dual  fueled  vehicle"  is  either  a  "dual  fueled 
automobile."  as  defined  in  15  U  S.C.  2013(h)(l)(0! 
(Supp  IV  1993).  or  a  "motor  vehicle."  as  defined 
in  42  use.  7550(2).  other  tjian  an  automobile,  that 
is  capable  of  operating  on  alternativB  fuel  and  on 
gasoline  or  diesel  fuel). 


Statutory  definition  of  an  "AFV" 
includes  tour  buses,  transit  buses, 
heavy-duty  commercial  trucks,  and 
large  motor  homes. 

Regarding  the  AFVs  covered  by  the 
Commission's  labeling  requirements, 
four  commenters  indicated  that  the 
labeling  requirements  should  apply  to 
all  AFVs,  so  that  consumers  of  those 
vehicles  have  access  to  the  same 
information."*  Nine  commenters, 
however,  suggested  that  the  Rule's 
scope  could  reasonably  be  limited  in  a 
manner  consistent  with  EPA  92's 
mandate  and  purpose.  For  example, 
several  commenters  supported  the 
Commission's  proposal  to  limit  the 
Rule's  scope  to  AFVs  obtained  from 
dealers  or  AFV  conversion  companies 
(i.e.,  not  directly  from  the  manufacturer 
as  a  special  order).  Those  commenters 
stated  that  consumers  making  special 
orders  would  likely  have  sufficient 
knowledge  of  available  fuel  alternatives 
and  would  need  more  detailed  and 
vehicle-specific  information  than  could 
be  provided  on  a  standardized  label."*" 
They  also  stated  that  specially  ordered 
AFVs  were  typically  manufactured  after 
the  order  had  been  placed,  so  that  the 
consumer  would  not  actually  see  the 
vehicle  until  delivery.""  Requiring  the 
posting  of  cost-benefit  labels  on  such 
vehicles  thus  would  not  help 
consumers. 

Other  commenters  suggested  a 
different  approach.  Those  commenters 
stated  that  the  Commission's  AFV 
labeling  requirements  should  exclude 
from  its  scope  AFVs  with  gross  vehicle 
weight  ratings  ("GVWR")  "<-  over  8.500 
lbs.  (i.e..  medium  and  heavy  dutv 
AFVs).  EMA  stated  that  AFVs  over 
8.500  lbs.  GVWR  should  be  excluded 
because  consumers  considering  such 
vehicles  make  decisions  based  on 
extensive  evaluations  of  more  factors 
and  information  than  a  simple  label 
could  provide."*-'  Fl.xible  stated  that 
consumers  considering  heavier 
commercial  vehicles  have  usually 


I  ""Boston  Ediion  (Supp.).  &-26, 13:  N.\CAA 
(Tr.).  132;  N.\FA  (Tr.).  123.  134;  TVA.  H-5,  1. 

'-CEC.  H-8.  1 1 :  ETC.  C-24.  5;  Nebraska  EO.  H- 
9,  1.  Flxible  stated  that  the  Rule's  scope  should  be 
limited  to  vehicles  operated  by  the  general  public. 
Fl.xible.  G-12.  2. 

"•'CM  (Tr.).  127-128  ( "IPlutting a  label  on  a 
vehicle  after  it's  been  built  is  already  a  done  deal 
because  all  those  decisions  had  to  be  made  at  the 
ordering."). 

'"=  EP.A  defines  GVWR  as  a  vehicle's  actual 
weight  (including  all  standard  and  optional 
equipment  and  fuel)  plus  300  pounds.  See  40  CFR 
86.082-2  (1993)  (defining  "GVWR. "  "loaded 
vehicle  weight."  and  "vehicle  curb  weight."). 

'■"EM.\.G-21.  2.  3-4.  7.  (Tr.).  123.  EMA  cited 
examples  where  the  considerations  relevant  to 
ordering  a  heavy-duty  AFV  were  summarized  in  asi 
OE.M's  25-(>age  sales  brochure  and  a  400-page  truck 
d.itdbook.  EMA  (Supp  ).  G-21.  2-3. 


reviewed  published  data  on  features, 
compared  specific  vehicle  types,  and 
studied  life-cycle  cost  studies  before 
placing  orders.  They  thus  have  no  need 
for  "consumer"  labeling.'"*  AAMA 
stated  that  those  vehicles  are  typically 
manufactured  after  their  purchase  by 
commercial  vehicle  buyers  who  are  well 
informed  about  pertinent  costs  and 
benefits. '85  EPA  also  noted  that  its  fuel 
economy  requirements  (disclosing  fuel 
economy  information  in  window 
stickers)  do  not  apply  to  vehicles  over 
8.500  lbs.  GVWR.' w^ 

As  noted  previously,  the  Commission 
must  issue  uniform  labeling 
requirements  only  "to  the  greatest 
extent  practicable."  '•*'  In  developing 
this  revised  proposal  the  Commission 
has  considered  the  practicality  and 
appropriateness  of  including  all  AFVs 
within  the  scope  of  its  labeling 
requirements.  Including  all  such 
vehicles  might  help  educate  consumers 
about  the  general  availability  of  AFVs  of 
all  sizes.  However,  the  record  appears  to 
indicate  that  consumers  considering 
vehicles  over  8.500  lbs.  GVWR  would 
not  likely  make  choices  and 
comparisons  based  on  the  cost-benefit 
information  contained  in  a  simple  label. 
The  Commission  also  considered 
including  all  AFVs  (regardless  of 
weight)  and  developing  different  label 
formats  tailored  to  the  apparently 
different  needs  of  light  and  heavy-duty 
AFV  consumers.  This  also  did  not 
appear  to  be  practical  because  heavier 
vehicles  are  typically  custom  ordered. 
While  these  evaluations  may  change  in 
the  future,  for  now  at  least  it  seems 
likely  that  for  consumers  considering 
such  vehicles,  disclosures  in  a  labeling 
format  may  not  be  appropriate,  useful, 
or  timely.  As  a  result,  the  Commission 
has  tentatively  determined  that,  at  the 
present  time,  AFVs  over  8,500  li)s. 
GVWR  will  not  be  included  witiiin  the 
scope  of  its  AFV  labeling  requirements. 

To  implement  this  tentative 
determination,  the  Commission 
proposes  to  include  a  definition  ot 
"covered  vehicles"  (i.e.,  in  substance, 
AFVs  under  8,500  lbs.  GVWR).  in  the 


""Flxible  (Supp).  G-12.  1-3  (window  stickers 
should  be  for  vehicles  purchased  for  personal  use 
and  from  dealer  lots.  i.e..  under  8.500  lbs,  GVWR). 
(Tr.).  134  (rule  should  be  limited  to  passenger-tvpe 
vehicles). 

""AAMA.  G-7.  3-^.  (Tr.).  124  (purchasing 
decision  "will  already  have  been  made  long  befure 
Ipurchaserl  walks  into  the  showroom  and  sees  the 
label  ").  Chrysler  and  Ford  supported  .•VAM.'K's 
position  that  these  vehicles  should  be  excluded 
from  the  scope  of  the  Commission's  AFV  labeling 
requirements.  Chrysler.  G- 13, 1;  Ford.  G-14.  1 

"*EPA  (Tr.).  122;40CFR600.002-85(4){iii) 
(1993). 

""42  use.  n232(a)(Supp  IV  19931 


proposed  rule."*  The  Commission 
derived  this  definition  from  EPA  92's 
definition  of  the  terra  "light  duty  motor 
vehicles,"  a  term  given  special 
significance  by  that  statute. '»•«  EPA  92s 
definition  of  that  term  references  two 
vehicle  classifications  used  by  the  Clean 
Air  Act  (light  duty  trucks  or  light  duty 
vehicles)  "of  less  than  or  equal  to  8,500 
pounds  IGVW^Rj."  '*»The  Clean  Air 
A(  t '"'  in  turn  refers  to  existing  EPA 
definitions  of  both  vehicle 
classifications. '''^  Thus,  the  proposed 
definition  of  "covered  vehicle"  basically 
encompasses  the  same  category  of 
vehicle  referenced  in  EPA  92's  fleet 
acquisition  requirements. 

b.  AFV  manufacturers  and  conversion 
companies.  As  noted  previously,  in  its 


""*  Set  proposed  rule  section  309.1(0  (defining 
"( nv.Tv'd  vehicle").  The  term  "covered  vehicle" 
w.is  licrivcd  from  the  Energy  Policy  and 
Co;.iervation  Act's  ("EPCA")  use  of  the  term 
"covK^ri'd  product."  See  42  U.S.C.  6291  (a)(2),     • 
()2'.)i.b)  (statute's  scope  defined  in  terms  of 
enumtrated  consumer  products);  16  CFR  305. 2, 
305.8  (1994)  (same  for  Commission's  .Appliance 
L«ibeilrig  Rule  implementing  EPCA). 

"^  Three  of  EPA  92's  five  "major"  alternative- 
fiiel  provisions  impose  minimum  vehicle- 
acqiisiiion  requirements  on  designated  entities 
(i.e.,  the  Federal  government;  alternative  fuel 
providers;  and  other  non-Federal  fleets).  H.  Rep. 
No.  102-474(1),  I02d  Cong.,  2d  Sess.  137,  reprinted 
in  1992  U.S.C.CA.N.  1954. 1960.  For  alternative 
fuel  providers  and  other  non-Federal  Reels,  The 
vehicles  covered  by  those  mandates  are  "light  duty 
motijr  vehicles."  See  42  U.S.C.  13251  (Supp.  IV 
1993]  (mandatory  acquisition  requirement  for 
alterriEtive  fuel  providers);  42  U.S.C.  13257  (Supp. 
IV  1$93)  (contingent  acquisition  requirement  for 
othef  non-Federal  fleet  operators). 

The  Federal  flee!  is  required  to  acquire  "light 
duty  [AFVs],"  a  term  not  defined  in  EPA  92,  instead 
of  "light  duty  motor  vehicles.'  See  42  U.S.C  13212 
(Su}i|)i  IV  1993)  (mandatory  acquisition 
requlrcmrnt  for  Federal  government).  Neither  the 
statijtt  nor  its  legislative  history  suggests  that  those 
term  >have  different  meanings  and  the  discrepancy 
may  ijave  been  inadvertent.  The  Commission  need 
not  r  !$olve  the  matter,  however,  because  it  seems 
cleai  tiat  the  intent  was  to  tailor  the  Federal  fleet's 
acqu  4ition  requirement  to  a  certain  category  of 
AFV  i; 

'•*]42  I'.S.C.  13211(11)  (Supp.  IV  1993)  ("The 
term  'jight  duty  motor  vehicle'  means  a  light  duty 
truci  ir  light  duty  vehicle,  as  such  terms  are 
dofir  od  under  section  216(7)  of  the  Clean  Air  Act 
(42  t  .5.C.  7550(7)),  of  less  than  or  equal  to  8,500 
pour  (is  iC VWR)."). 

'»'  42  U.S.C.  7550(7.)  (the  terras  "light  duty 
truci  'I  and  "light  duty  vehicle"  have  the  meaning 
prov  ^.d  in  regulations  promulgated  by  t.he  lEPA] 
Adm  itistralor  and  in  effect  as  of  the  enactraen!  of 
the  C  l^n  Air  Act  Amendments  of  1990."). 

"2  ^  light  duty  truck  is  defined  as  "(ainy  motor 
vehi(  Ite  rated  al  8,500  pounds  GVWR  or  less  which 
as  (s!  lJ  a  vehicle  curb  weight  of  6.000  pounds  or 
less  <  !jd  which  has  a  basic  vehicle  frontal  area  of 
45  .s<^iiare  feet  or  less,  which  is  (1)  Designed 
prim  itily  for  purposes  of  transportation  of  property 
or  is  ilderi  vation  of  such  a  vehicle,  or  (2)  Designed 
prim  i^ily  for  transportation  of  persons  and  has  a 
tapai  jfy  of  more  than  12  persons,  or  (3)  Available 
with  special  features  enabling  off-street  or  off- 
high'  my  operation  and  use."  40  CFR  86.082-2 
(199:  ]L  A  light  duty  vehicle  is  defined  as  "a 
pass*  I  ger  car  or  passenger  car  derivative  i  a[)obIe  of 
seali;  i|  [  12  passengers  or  less."  Id. 


NPR  the  Commission  proposed  that  its 
AFV  labeling  requirements  apply  to 
AFV  manufacturers  and  conversion 
companies.'"  The  Commission  did  not 
further  specify,  however,  the  extent  to 
which  such  entities  would  be  required 
to  comply  with  its  labeling  proposal.  In 
response,  several  commenters  addressed 
the  circumstances  under  which  either 
entity  should  be  included  within  the 
scope  of  the  AFV  labeling  requirements. 
As  to  AFV  manufacturers,  the 
commenters  agreed  that  all  vehicles 
designed  and  assembled  by  OEMs  to 
operate  on  alternative  fuel  should  be 
included  within  the  scope  of  the 
Commission's  AFV  labeling 
requirements.'*^ 

As  to  conversion  companies, 
however,  some  commenters  suggested 
that  the  labeling  requirements 
distinguish  between  two  different 
categories  of  conversions:  whether  the 
vehicle  is  converted  to  alternative  fuel 
before  or  after  it  is  delivered  "to  the  first 
consumer.  For  example,  AGA/NGVC 
and  ETC  stated  that  conversions 
performed  before  the  vehicle  is 
delivered  to  a  first  consumer  should  be 
included  within  the  scope  of  the  AFV 
labeling  requirement.  '''5  These 
conversions  bear  similarities  to  OEM 
AFVs  because  in  both  circumstances  the 
vehicles  are  configured  to  alternative 
fuel  before  delivery  to  the  first 
consumer.  Consumers  considering  these 
converted  AFVs  would  thus  have  equal 
need  for  comparative  information  as 
consumers  considering  other  "new" 
vehicles. 

As  to  the  set;ond  category,  those 
commenters  stated  that  companies 
performing  conversions  after  the  vehicle 
is  delivered  to  a  consumer  (so  called 
"aftermarket  conversions")  should  be 
excluded  from  the  AFV  labeling 
requirements  because  consumers  would 
have  already  been  educated  about  the 
costs  and  benefits  of  alternative  fuels. '"^ 
Four  other  commenters  addressed  this 
category.  Three  stated  that  aftermarket 
conversions  should  be  covered  because 


'»*59  FR  24014,  24018.  A  conversion  company 
reconfigures  the  fuel  system  of  an  existi.".g  vehicle 
to  permit  operation  on  alternative  fuel. 

•^'See.  e.g..  Boston  Edison  (Siipp.),G-26, 13; 
ETC,  G-24.  4. 

'"  AGA/NGVC  (Supp),  G-6  ("We  agree  with  t.he 
FTC  and  others  that  vehicles  that  are  converted 
prior  to  being  delivered  to  the  first  lime  buyer 
should  be  labeled  in  the  same  fashion  as  other  '.'/cw' 
vehicles."):  rfC.  G-24.  4  ("All  vehicles  that  are 
considered  'new'  vehicles,  regardless  of  whether 
they  are  sold  by  an  original  equipment 
manufacturer  era  converter  or  upfitter.  should  be 
subject  to  the  labeling  requirement.").  Commenters 
responding  to  the  Commission's  ANPR  were  in 
similar  agreement.  See  59  VR  24014,  24016  r.r.  53, 
54  and  accompanying  text. 

"^  AGA/NCVC  (Supp  ).  G-6,  3-4,  (Ti.l,  231-232; 
ETC,  (;-24.  4. 


the  labeling  requirements  should  apply 
to  all  AFVs. '97  NPGA  stated  that 
aftermarket  conversions  should  be 
treated  in  a  separate  rulemaking 
proceeding  because  "circumstances 
surrounding  the  majority  of  aftermarket 
conversions  *  *  *  are  so  different 
from  the  vehicles  equipped  by  (OEMs| 
to  operate  on  an  alternative  fuel."  '■"* 

The  intent  of  the  Commission's 
proposal  (as  it  applied  to  AFV 
conversion  companies)  was  to  address 
what  the  Commission  understood  was  a 
significant  segment  of  the  AFV  industry. 
DOE  has  noted  that:  "Because  of  the 
limited  availability  and  selection  of 
(OEM)  vehicles,  conversions  are 
providing  a  transition  to  the  time  when 
automakers  produce  more  [AFVs)  for 
public  sale." '"»  As  a  result,  "[tlhe 
demand  for  vehicles  meeting  the  [clean- 
fuel]  standards  will  presumably  grow, 
thus  increasing  the  conversion  market 
share  for  companies  capable  of 
producing  large  numbers  of  high-quality 
converted  vehicles." 2«J  Among  the 
factors  creating  such  a  demand  are 
acquisition  requirements  for  centrally 
fueled  fleets  contained  in  the  1990 
Clean  Air  Act  Amendments 
("CAAA").2'>i  Those  requirements  "may 
be  met  through  the  conversion  of 
existing  or  new  gasoline  or  diesel- 
powered  vehicles  to  clean-fuel 
vehicles  •  •  •  "2"2  Interests  affected 
by  those  mandates,  as  well  as  others 
interested  in  achieving  the  clean-air 
benefits  of  driving  AFVs,  may  therefore 
find  an  incentive  to  convert  existing 
vehicles  fo  alternative  fuel.  The 
Commission  therefore  believes  that  it 
should  address  this  issue  in  this 
proceeding  to  the  greatest  extent 
practicable. 

As  noted,  AGA/NGVC  and  ETC 
suggested  that  vehicles  converted  to 
alternative  fuel  o/fer being  acquired  by 
consumers  should  be  excluded  from  the 
AFV  labeling  requirements  because 
consumers  considering  conversion  of 
existing  vehicles  would  not  benefit  from 
a  "labeling"  requirement.  Accordingly, 
in  developing  this  revised  proposal  the 
Commission  has  considered  the 
practicality  and  appropriateness  of 
including  this  category  within  the  scope 
of  its  AFV  labeling  requirements.  The 
Commission  notes  that  section  406  does 


'*■'  Boston  Edison  (Supp). G-26. 13:  NAFA fTr  ), 
130  (the  same  information  available  from 
manufacturers  should  be  available  from  conversion 
companies);  TVA.  H-5. 1. 

""  NPGA.G-18(Supp.),  2. 

'''*  B-3.  inside  front  cover. 

^'  58  FR  32474,  32494,  Ju.'ie  10.  1993. 

-"'  The  CA,\A's  acquisition  requirements  are  in 
addition  to  similar  requirements,  described  infij 
section  111(C)(1)(c),  imjHJsed  by  EPA  92. 

W3  42  U.S.C.  7587(a). 
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not  address  the  issue  of  AFV 
conversions,  and  that  including  such 
vehicles  could  help  consumers  compare 
di^erent  alternative  fuels  and 
conversion  systems. 

However,  the  Commission  believes 
that  the  circumstances  surrounding 
such  conversions  may  make  such  a 
requirement  impractical  or 
unnecessary.^'  For  example,  the 
Commission  understands  that  some 
consumers  convert  their  vehicles 
themselves  without  utilizing  the 
services  of  a  conversion  installation 
company.  Further,  consumers  relying  on 
conversion  companies  to  perform  the 
necessary  reconfiguration  will 
presumably  be  evaluating  which 
alternative  fuel  to  which  their  vehicle 
should  be  converted.  In  those 
circumstances,  consumers  would  not 
likely  make  such  decisions  based  on 
information  contained  in  a  simple  label. 
Companies  performing  conversions,  at  a 
consumer's  request,  would  have  nothing 
to  label  until  the  consumer  had  already 
decided  to  do  a  conversion,  and  labeling 
the  vehicle  post-conversion  would  not 
be  helpful.  Further,  as  noted,  requiring 
disclosure  other  than  in  a  labeling 
format  may  be  beyond  the  scope  of  the 
Commission's  authority  under  EPA 
92  :i>4  7he  Commission  also  finds  that 
requiring  conversion  companies  to 
disclose  objective  information  as  to 
comparative  factors  will  likely  be 
problematic  because  such  information 
can  vary  with  the  vehicle's  condition. ^'-^ 

In  any  event,  the  Commission  notes 
that  DOE  has  addressed  conversions  of 
existing  vehicles  in  its  consumer 
information  brochure.^"**  Some  of  the 
information  contained  in  that  brochure 
is  general  (e.g.,  electric  vehicle 
conversions  "are  available  in  larger 
metropolitan  areas.  Contact  OEM  dealer 
for  qualified  converter  and  warranty 
information").^'''  while  some  is  more 
specific  and  objective.  For  example,  the 
brochure  notes  that  converting  an 
existing  conventional-fueled  vehicle  to 
CNG  "costs  about  $2,700  to  $5,000  per 
vehicle."  ^*  Given  the  apparent 
impracticalities  surrounding  a 


-'"  In  comments  responding  lo  the  Commission's 
ANF'S.  DOE  noted  thai:  "It  would  be  more  difFicuit, 
and  perhaps  unnecessary,  for  in-use  vehicles 
(already  owned  and  operated)  that  are  converted  to 
ii.se  alternative  fuels  during  their  vehicle  life  to 
meet  the  AFV  labeling  requirements."  COE.  E-10. 
J-4. 

^'*  See  supra  section  IIl(A) 

*''  See  infra  text  accompanying  notes  2j5  and 
236.  . 

'-EPA  92  reqtiires  that  DOEs  information 
package  "include  information  with  respect  to  the 
conversion  of  convsntionalmoior  vehicles  to 
|.\FVs|  "  42  U.S.C.  13231  (Siipp.  IV  1993). 

»"B-3.  16  ' 

^'B-S.  23. 


requirement  for  aftermarket  alternative- 
fuel  conversions,  and  the  availability  of 
pertinent  information  in  DOE's 
brochure,  the  Commission  intends  to 
exclude  from  its  AFV  labeling 
requirements  situations  where 
conventional  fueled  vehicles  are 
converted  to  alternative  fuel  after  being 
acquired  by  consumers.  The  proposed 
rule  thus  imposes  no  requirements  on 
conversion  companies  to  label  such 
vehicles.^"^ 

The  Commission  also  has  considered 
whether  vehicles  converted  to 
alternative  fuel  prior  to  their  acquisition 
by  consumers  (e.g.,  after  a  gasoline 
powered  vehicle  has  been  fully 
assembled)  should  be  included  within 
the  scope  of  the  AFV  labeling 
requirements.  As  noted,  section  406(a) 
does  not  expressly  exclude  such 
vehicles  from  its  scope  and  the 
Commission  is  aware  of  no  reason  why 
such  vehicles  should  be  so  excluded. 
Accordingly,  the  Commission  proposes 
to  include  such  vehicles  within  the 
scope  of  its  AFV  labeling  requirements. 

The  Commission  has  determined, 
however,  that  its  treatment  of  the  entity 
responsible  for  such  a  labeling 
requirement  (i.e.,  the  AFV  conversion 
company)  needs  further  refinement.  In 
developing  this  revised  labeling 
proposal,  the  Commission  took 
particular  note  of  EPA  regulations 
addressing  this  subject  issued  after 
publication  of  the  Commission's  NPR. 
Tho.se  regulations  implemented  a 
provision  of  the  1990  CAAA  deeming 
that  "person(sl  who  convert 
conventional  vehicles  to  clean-fuel 
vehicles"  are  "manufacturers,"  and  thus 
responsible  for  complying  with  some  or 
all  of  EPA's  certification,  production, 
line  testing,  in-use  testing,  warranty, 
and  recall  requirements. ^'^ 

In  the  preamble  announcing  those 
regulations,  EPA  noted  that  two  entities 
could  be  considered  the  "person  who 
converts":  the  person  who  installs  the 
conversion  kit  (i.e..  the  hardware 
converting  the  vehicle  to  alternative 
fuel),  or  the  person  who  manufactures 
the  conversion  kit.*' '  After  considering 
the  advantages  and  disadvantages  of 
assigning  liability  to  either  entity, 
however.  EPA  concluded  that  assigning 
liability  strictly  to  either  entity  was  not 
appropriate.  Instead,  it  determined  it 


-""  See  proposed  rule  §  309.20(a)(2)  (limiting 
labeling  requirements  for  new  covered  vehicles  to 
conversion  systems  installed  "prior  to  such 
vehicle's  being  acquired  by  a  consumer"). 

-•"42  U.S.C  7587(c):  Emission  Standards  for 
Clean-Fuel  Vehicles  and  Engines.  Requirements  for 
Clean-Fuel  Vehicle  Conversions,  and  California 
Pilot  Test  Program  ("Fleet  Standards  Rule").  59  FR 
50042.  50061-50062.  Sept.  30.  1994. 

•"  Fleet  Standards  Rule.  59  FR  50042.  50061. 


should  assign  liability  based  on  which 
party  was  in  the  best  position  to  be 
familiar  with  pertinent  vehicle- 
performance  characteristics.  Interpreting 
its  own  regulations.  EPA  determined 
that  the  entity  best  suited  to  comply 
with  these  requirements  was  the  entity 
(kit  installer,  manufacturer,  or  other) 
who  had  applied  for  and  received  a 
certificate  of  conformity  that  the  vehicle 
meets  appropriate  EPA  emission 
standards.^''^  Based  on  public  comment 
received  during  that  proceeding,  EPA 
anticipated  that  in  most  cases  the  kit 
manufacturer  would  be  the  certifying 
party  because  this  entity  would  be  in 
the  best  position  to  perform  the  required 
certification  testing.^'-'  Accordingly. 
EPA  further  expected  thai  its  regulations 
would  encourage  certifiers  to  develop 
oversight  programs  and  enter  into 
indemnification  agreements  with 
installers  to  insure  that  installations 
were  performed  properly. ^'•' 

Because  harmonizing  regulatory 
approaches,  when  practicable,  is 
appropriate  and  desirable,  the 
Commission  is  basing  its  approach  to 
determining  which  entities  are 
responsible  for  complying  with  its  AFV 
labeling  requirements  on  EP.^'s 
regulations  addressing  the  same  issue. 
The  Commission  has  determined  that  it 
is  appropriate  to  designate  the  certifier 
as  being  responsible  for  compliance 
with  these  requirements  because  thai 
entity  will  be  in  the  best  position  to 
know  the  vehicle's  performance 
attributes.  The  Commission  also  expects 
that  certifiers  would  take  similar  steps 
to  insure  compliance  with  this  revised 
labeling  proposal,  such  as  developing 
oversight  programs  and  entering  into 
indemnification  agreements  with 
installers  to  insure  that  accurate  labels 
were  posted  as  required. 

Under  the  Commission's  revised  AFV 
labeling  proposal,  the  entity  responsible 
for  complying  with  its  labeling 
requirements  for  new  covered 


=  '■  Fleet  Standards  Rule.  59  FR  50042.  50002. 
Implementing  that  determination  wi!'.  fin-)v,de  that: 

"The  clean-fuel  vehicle  aftermarke!  ronversion 
certifier  shall  be  considered  a  manufacturer  for 
purposes  of  Clean  Air  Act  sections  20C  and  207  and 
related  enforcement  provisions,  and  must  accept 
liability  for  in-use  performance  of  the  (sic)  all 
vehicles  produced  under  the  certificate  of 
conformity  as  outlined  in  40  CFR  pan  85." 

Fleet  Standards  Rule.  59  FR  50042.  50081.  to  be 
codified  at  40  CFR  88.306-94(d).  " 

2" Fleet  Standards  Rule,  59  FR  50042.  50061- 
50062. 

^i-" Fleet  Standards  Rule,  59  FR  50042.  50061- 
50062.  50064.  Given  the  nature  of  their  liability. 
EP.A  noted  that  "jklit  manufacturers  would  be 
wholly  within  their  rights  to  require  such 
indemniflcation  agreements  before  allowing 
installers  lo  install  their  kit."  Fleet  Standards  Rule. 
59  FR  50042.  50062. 


vehicles  2»s  is  the  "manufacturer."  The 
proposed  rule  defines  "manufacturer  " 
as  "the  person  who  obtains  a  certificate 
of  conformity  that  the  vehicle  complies 
with  the  standards  and  requirements  of 
[EPA's  emission  and  clean-fuel  vehicle 
regulations]."  ^le  Under  the  proposed 
rule,  manufacturers  of  new  covered 
vehicles  are  required  to  affix  (or  cause 
to  be  affixed)  new  vehicle  labels  on  each 
such  vehicle  prior  to  its  being  offered 
for  acquisition  by  consumers.^'^  If, 
however,  an  "aftermarket  conversion 
system"  (i.e.,  a  conversion  kit)^'^  is 
installed  on  a  vehicle  by  a  person  other 
than  the  manufacturer  prior  to  being 
acquired  by  a  consumer,  the 
manufacturer  is  responsible  for 
providing  that  person  with  the  objective 
information  regarding  that  vehicle 
required  by  the  proposed  rule.^is 

c.  Acquisitions  by  consumers.  As 
nottul  previously,  the  Commission's 
.\FV  labeling  requirements  are  to  assist 
"consumers,"  and  one  aspect  of  the 
Connnission's  NPR  proposal  defined 
that  term  as  a  purchase  by  an 
individual,  corporation,  or  other 
busine.ss  organization. ^^o  Several 
commenters  stated  that  the  proposed 
definition  incorrectly  limited  the  Rule's 
scope.  For  example,  the  Commission's 
proposal  had  the  effect  of  excluding 
ietising  arrangements  from  its  scope. 
NAFA  noted  that  EPA  92  and  the  Clean 
Air  Act  both  impose  AFV  "acquisition" 
mandates  on  certain  designated  entities 
and  suggested  that  the  Commission's 
AFV  labeling  requirements  track  those 
requirements.^-'  Other  commenters 
addressing  this  issue  agreed  that  the 
Commission  should  broaden  the  Rule's 
scope  to  encompass  purchases  and 
leoses.222  The  proposed  definition  also 
had  the  effect  of  excluding  purchases  by 
government  agencies.  API  stated  that 
this  definition  should  be  modified  to 
include  federal,  state,  and  local 
governments  as  consumers.^^' 


^'•''The  Commission's  revised  proposal  as  lo  used 
coverod  viOiicles  is  discussed  infra  serlion 

iiua(i)(,ii. 

-'•'  F»roposed  rule  S  309.1(r). 

•"'  Proposed  rule  §  309.20(a)(1). 

^'f  See  proposed  rule  §  309.1(b)  (defining 
"aftermarket  conversion  system").  This  definition 
was  derived  from  a  recently-issued  EPA  definition 
of  the  same  term.  See  Gaseous  Fuels  Rule.  59  FR 
48472,  48490,  to  be  codified  at  40  CFR  85.502(c). 

•"* See  proposed  rule  §  309.20(a)(2).  Specific  data 
proposed  to  be  disclosed  on  labels  for  new  covered 
AFVs  is  discussed  i;i/ro  section  ni(C)(2)(a). 

■^59  FR  24014,  24018. 

*'  NAFA  (Tr.).  133.  For  example,  EPA  92 
requires  that,  "The  Federal  Government  shall 
acquire  at  least  5,000  light  duty  lAFVsj  in  fiscal 
vear  1993."  42  U.S.C  13212(a)(1)(A)  (Supp.  IV 
1993). 

^'DOE  (Tr.).  135;  ETC  (Tr).  135:  NACAA  (Tr.), 
139:RFA,G-5.  5. 

"'API.G-25.8. 


As  to  leasing  arrangements,  the 
commenters  indicated  that  interest  in 
AFVs  could  be  motivated  in  large  part 
by  congressional  mandates.  Because 
consumers  will  be  required  to  "acquire" 
AFVs.  the  Commission  has  determined 
that  its  AFV  labeling  requirements 
should  include  such  arrangements  to 
the  greatest  extent  practicable,  and  to 
modify  its  definition  of  consumer  to 
fiirther  EPA  92's  legislative  purpose. 

In  determining  what  is  practicable, 
the  Commission  notes  that  consumers 
entering  into  leasing  arrangements  have 
different  information  needs.  For 
example,  consumers  entering  info  long- 
term  leasing  arrangements  often  do  so 
for  commercial  purposes,  and  make 
leasing  choices  based  on  evaluating 
factors  pertinent  to  a  commercial 
acquisition.  These  persons  likely  would 
need  the  same  vehicle  information  as 
purchasers  and  should  be  covered  by 
the  proposed  rule.  Consumers  entering 
into  short-term  arrangements  (e.g., 
weekend  rentals  to  the  general  public 
for  non-commercial  purposes)  may  or 
may  not  have  similar  or  equal  need  for 
pertinent  information.  In  any  event, 
they  may  not  view  the  vehicle  until  after 
it  has  been  leased.  As  a  result,  the  labels 
would  not  help  consumers  make 
choices  and  comparisons.  Based  on  its 
belief  that  consumers  entering  into 
short-term  leasing  arrangements  will  not 
make  decisions  based  upon  information 
di.sclo.sed  in  a  label,  the  Commis.sion 
thus  has  tentatively  determined  that 
including  short-term  leasing 
arrangements  in  the  propo.sed  rule  is  not 
necessary. 

As  to  including  governmental  entities 
within  the  scope  of  the  term 
"consumer,"  the  Commission  notes  that 
EPA  92  impo.ses  mandatory'  acquisition 
rtiquireinents  on  the  Federal  fleet. 224  As 
such,  Federal  fieet  operators  will  likely 
have  equal  need  for  comparative 
information  as  other  entities  required  to 
acquire  AFVs.  The  Commission  has 
tentatively  determined,  therefore,  that 
neither  the  Federal  government  nor 
other  governmental  agencies  should  be 
excluded  from  the  scope  of  its  AFV 
labeling  requirements. 

To  implement  these  tentative 
determinations,  the  proposed  rule's 
labeling  requirements  apply  to  covered 
vehicles  "offered  for  acquisition  by 
consumers."  225  x^g  intent  of  one  aspect 
of  this  proposal  is  to  include  purchases 
and  long-term  leasing  arrangements 
within  the  scope  of  the  AFV  labeling 
requirements.  Accordingly,  an 


acquisition  is  defined  in  the  proposed 
rule  as  including  either  of  the  following: 
(1)  Acquiring  the  beneficial  title  to  a 
covered  vehicle;  or  (2)  acquiring  a 
covered  vehicle  for  transportation 
purposes  pursuant  to  a  contract  or 
similar  arrangement  for  a  period  of  120 
days  or  more.^^e 

This  definition  was  derived  from  a 
recent  EPA  regulation  implementing 
aspects  of  the  1990  Clean  Air  Ac1 
Amendments,227  which  used  the  120 
day  period  as  the  dividing  line  between 
short  and  long-term  leases.  In  the 
preamble  announcing  that  regulation. 
EPA  announced  its  determination  that 
the  120  day  period  is  slightly  longer 
than  a  calendar  season  and  that  leases 
of  less  than  that  period  were  therefore 
short-term  and  temporary. 22«  The 
Commission  agrees  that  the  120  day 
period  reflects  a  reasonable  demarnif  ion 
between  short  and  long  term  rentals. 

The  Commission  also  proposes  to 
define  the  term  "consumer"  to  include 
individuals,  corporations,  partnerships, 
associations.  States,  municipalities, 
political  subdivisions  of  State.s,  and 
agencies,  departments,  or 
instrumentalities  of  the  United 
States.223  The  proposed  definition  of 
this  term  was  derived  from  section 
302(e)  of  the  1990  Clean  Air  Act 
Amendments  23"  and  EP.\'s  regulation 
implomcnting  that  section,  40  CFR 
88.302-94  (1993). 

d.  Used  AFVs.  One  (  ommentiT 
suggested  that  used  /\F\'s  should  Ix* 
excluded  from  the  Commission's 
labeling  requirements  because  section 
40G(a)  was  primarily  concerned  with 
new  AFV.s.- "  The  remaining  six 
commenters  addressing  this  issue 
agreed  that  a  consumer  contemplating 
the  acquisition  of  a  used  AFV  would 
have  the  same  need  for  comparative 
information  as  a  consumer  considering 
a  new  AFV.  and  thus  used  AFVs  should 
be  covered  within  the  AFV  labeling 
requirements.232  At  the  Workshop, 
representatives  for  AMI  and  NAFA  also 
stated  that  used  AFVs  should  be 
included  in  this  proceeding  at  the 


■'•'<See42  U.S.C  13212  (Supp.  IV  1993). 

•<"  See  proposed  rule  §§  309.20(a)(1)  (new 
covered  vehicles),  309.21(a)  (used  covered 
vehicles). 


'-"  See  proposed  rule  §  309.1ta)  (defining 
"acquisition"). 

-''Clean  Fuel  Fleet  Program:  Definitions  and 
General  Provisions.  58  FR  64679,  64689-64690. 
Dei.  9, 1993  (defining  the  phrase  "owned  or 
operated,  leased  or  otherwise  controlled  by  such 
person  "  as  used  in  section  241(5)  of  the  1990  Clean 
Air  Act  Amendments.  42  U.S.C  7581(5)). 

""58  FR  64679.  64689.  64690  (excluding  leases 
under  120  days  from  Clean  Fuel  Fleet  Program). 

"•See  proposed  rule  $  309.1(d)  (defining 
"consumer"). 

""42  U.S.C  7602(e)  (defining  "person"). 

•"' NACAA  (Tr.).  221. 

"s  AMI  (Tr.).  136,  218:  Boston  Edison,  G-26, 10: 
ETC  C-24,  4:  NAFA.  G-20.  5  (Tr),  222;  PCC.  C^    - 
22.2:RFA,G-5.5,  (Tr.),217 
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present  time  because  used  AFVs  are  (or 
will  soon  be)  offered  for  sale  to 
consumers.^"  Two  of  these  commenters 
recognized,  however,  that  requiring 
used  vehicle  dealers  to  make  objective 
disclosures  regarding  a  used  AFVs 
performance  could  be  problematic.'*^ 

For  example,  because  some  cost- 
benefit  information  is  included  on 
temporary  window  stickers  (e.g  ,  EPA's 
fuel  economy  rating)  or  in  vehicle 
owner's  manuals,  a  used  AFV  dealer 
may  not  always  possess  such 
information.  In  any  event,  some 
comparative  information  (e.g.,  EPA's 
fuel  economy  rating)  could  vary 
significantly  with  the  vehicle's 
condition.^"  Requiring  disclosure  of 
information  based  on  the  vehicle's 
condition  when  new  could  therefore  be 
misleading  to  consumers.^  *<»  To  remedy 
this  problem,  EPA  and  ETC  suggested 
that  used  AFV  labeling  disclose  general 
descriptive  information  and  not  address 
objective  performance  factors.-" 

EPA  92  s  definition  of  AFV  makes  no 
distinction  between  new  and  used 
vehicles.--*"  hi  developing  the  NPR  the 
Commission  believed  that  the  market  for 
such  vehicles  had  not  reached  the 
volume  where  uniform  labeling 
re(]uirements  were  necessary. 
Accordingly,  the  Commission  excluded 
such  vehicles  from  the  scope  of  its  AFV 
l.'ihrliiig  requirement  and  intended  to 
nrview  this  issue  as  part  of  its  periodic 
rt'view  of  the  labeling  rule.  The 
coiimients  indicated,  however,  that 
consumers  would  likely  have  the  same 
need  for  information,  and  would 
consider  the  same  factors,  whether  they 
were  contemplating  a  new  or  used  AFV 
acquisition.  Thus,  after  considering  the 
record,  the  Commission  has  concluded 
that  including  such  vehicles  within  the 
st:ope  of  its  AFV  labeling  requirements 
is  appropriate  at  this  time. 

ftowever.  the  comments  also 
indicated  that  requiring  disclosure  of 


-  ".See  AMI  (Tr.l.  218  ("ITlhis  i.i  a  real  pmblem 
now.  There  are  nearly  10.000  Iflaxible)  fuel  vehiclps 
in  Caltfornia  alone,  and  *   *   *  several  humireti  arc 
bi'ing  offered  for  sale  now  lo  private  consumeri."). 
.SV-e  also  NAFA  (Tr.).  222: 

"I  think  one  of  the  thing.s  you  have  to  be 
concerned  about  looking  down  the  n)ad  wiih 
alternative  fuels  is  that  if  there  is  not  a  resale  market 
for  these  vehicles,  the  program  will  whither  and  die 
•   *   •  So  we  don't  have  a  procedure  lo  provide 
inlormalion  to  that  second  purchaser.  And  they 
have  questions  about  alternative  Kiels.  And  they 
don't  know  how  to  go  about  getting  a  brochure  like 
this*   *   *  If  you  don't  create  the  resale  market, 
•hen  the  Rrst  market  drwsn'l  really  develop." 

"*  ETC.  G-24.  4;  RFA  (Tr  1.  2 1 7 

'"  EPA  (Tr.).  220. 

'*  Id. 

' "  EPA  (Tr.l.  220:  ETC,  C,-2A.  4  (l..l).'ls  required 
by  Commission's  Used  Car  Rule.  16  CFR  Part  455. 
could  incorporate  specific  ioFunnaliona^iuut  AFVs) 

-■'"  See 42  II.S.C.  Ki:;ii('i)  (Supp.  IV  i9<nl 
.!.f:nins!  "AFV"). 


comparative  information  about  used 
AFVs  may  not  be  practicable.  To 
address  one  problem  inherent  in  such  a 
disclosure  (i.e.,  the  unavailability  of 
pertinent  information),  the  Commission 
has  considered  requiring  that 
disclosures  be  displayed  on  permanent 
vehicle  labeling.  However,  this  option 
would  not  surmount  the  more  basic 
problem  that  objective  information  may 
no  longer  accurately  reflect  the  vehicle's 
present  condition  (and  thus  would  not 
form  a  valid  basis  upon  which  to  make 
reasonable  choices  and  comparisons).-  '*' 
Accordingly,  the  Commission  believes 
that  requiring  disclosure  of  information 
that  may  be  inaccurate  or  invalid  creates 
a  risk  of  misleading  consumers. 

The  Commission  has  thus  tentatively 
determined  that  both  new  and  used 
AFVs  should  be  included  within  the 
scope  of  its  labeling  requirements,  but 
that  they  be  given  different  treatment. 
The  proposed  rule  defines  the  terms 
■'new  covered  vehicle"  and  "used 
covered  vehicle"  and  establishes 
labeling  requirements  as  to  each 
cla.ssification.-*'  Under  the  propo.sod 
rule,  a  new  covered  vehicle  means  a 
covered  vehicle  which  has  not  yet  been 
acquired  by  a  consumer,-'"  while  a  used 
covtsred  vehicle  means  (in  substance)  a 
covered  vehicle  which  previously  has 
belli  at  quired  by  a  consumer.--*-  The 
proposed  rule  al.so  defines  the  terms 
■'new  vehicle  dealer"--*'  and  "used 
vehicle  dealer."  Z'W  As  described  more 
fully  IkjIow.  the  proposed  rule  addresses 
the  problem  of  requiring  disclosure  of 
comparative  information  on  used  .AFVs 
by  establishing  different  labeling 


-'■'  while  consumers  may  exiiect  that  ustrd 
vehicles  will  have  different  performan.:e  atiril)iili> 
than  new  cars.  iltheCdmmi.ision  required 
disclosure  of  specific  data  on  standard  labels  (Iki'.i  d 
on  the  vehicle's  condition  when  new),  it  might 
cre.ite  the  impression  with  some  ctmsuniers  that 
these  dis<-lt>sHres  may  still  be  valid. 

=*•  Sf^  propo.sed  rule  SS  30*1.20  ( 'I.alieiinR 
r(i|Mirenients  for  new  covered  vehicles'^).  309.1;  I 
("Labeling  requirements  for  u.sed  coverinl 
vhi<  !cs"). 

-■"  See  proposed  rule  §  .309.1(1)  (defining  "neu 
i.Dvered  vehir!e"l. 

-■'•■  Snc  pr(<(H).>ed  rule  §  309. Udd)  (defining  "used 
covered  vehicle").  This  definition  was  derived  from 
the  Conunission^s  definition  of  ihe  term  "u-sed 
vehicle"  in  its  Used  Car  Rule.  16  CFR  4!;5.](d)(21 
(lVJ-1). 

■'"  Net  profKtsed  rule  §309.1(u).  This  definition 
was  derived  from  EPA's  definition  of  the  term 
"dealer,"  the  entity  responsible  for  maintaining  fuel 
RCimomy  lal)els  on  new  automobiles.  See  40  CFR 
600.00J-93(a)(18)  (1993)  (defining  "dealer").  Under 
EPA's  rt!gulations.  consumers  selling  used 
automobiles  are  not  required  lo  pxjst  or  maintain 
fuol  economy  labels.  In  this  proposal,  the 
Commission  similarly  intends  that  individual 
consumers  not  be  required  to  comply  with  the  .M'V 
labeling  requirements. 

•'*•  See  proposed  rule  §  309.1(ee).  This  definiiion 
wa.'.  derived  from  the  Commission's  definition  of 
dertler"  in  its  Used  Car  Ride.  UiCIK  4,i5.I(clK»l 
(tWl! 


formats  (i.e.,  new  vehicle  labels-*'  and 
used  vehicle  labels^*')  disclosing 
different  types  of  infonnation  for  new 
and  used  covered  AFVs.^-*^ 

2.  Discio.suros  on  AFV  Labeling 

As  discussed  below,  34  of  the  .17 
commenters  addressed  the  substance  of 
the  Commis-sion's  proposed  AFV 
labeling  requirements  (i.e.,  the 
information  to  be  disclosed  on  AFV 
labels). -•"<  In  developing  the  NPR's 
proposed  requirements,  the  Commission 
was  guided  by  two  sets  of 
considerations.  The  first  coiu:eriied 
problems  associated  with  developing 
and  publishing  cost-benefit  information. 
For  example,  the  Commission 
considered  the  extent  to  which 
balanced,  accurate  information  for 
pertinent  comparative  factors  could  tie 
conveyed  on  tlie  "simple"  label 
envisioned  by  Congress.-"''  It  also 
considered  whether  appropriate 
technical  .standards  existed  to  compare 
.some  factors,  and  whether  providing  the 
same  information  required  in  labels  by 
other  government  agencies  (in  different 
formats)  could  confuse  consumers. 

The  second  set  of  considerations 
pertained  to  the  type  of  informatioti 
consumers  would  find  most 
appropriate,  u.soful,  and  tiinoly  in 
making  AFV  choices  and  comiinrisoiis. 
lor  example,  the  Commission  stated  in 
the  NTR  that  consumers  would  n^quire 
dist:losure  of  far  greater  comparative 
infurmatiui)  when  considering  an  AFV 
purchase  then  when  refueling.-'"'  As  a 
result,  the  Commission  p^op()s(^d  that 
.\}  V  labels  di.sclo.se  more 
coinprehensivo  co.st-benefit  informalioii 
to  consumers  than  labels  for  alternative 
fuels.  The  Commission  also  stated  that 
because  iow  consumers  have  extensivt; 
experience  with  AFVs,  its  lalxjling 
proposal  should  be  designed  to  lie 
useful  to  a  general  consumer  audience. 
Finally,  there  was  less  need  for  the 
Commission  to  attempt  to  present 
complex  information  in  Ihe  constrained 
format  of  an  AFV  label  because  DOE 
was  required  to  prepare  and  distribute 
an  information  package  for  consumers. 


■■'''  .Stf  proposed  rule  §  309.1(v)  (defiiiiag  "new 
vehicle  labels"). 

-•'*  S<^  proposed  rule  §309.1(111  (defining  "used 
vehicle  labels"). 

"'  See  infra  section  U1(C)(2|  (a)  and  (t.l.  and 
proposed  rule  §§309.20(e|  (new  covered  vehitli-l 
and  .109.21(e)  (used  covered  vehicles). 

•  *•  Three  commenters  (BOR,  (ireenpeace.  and 
SIGM.M  did  not  address  disclosures  tin  AFV  labels 

-~  59  KR  24014.  24019 

-''Id.  All  nine  commenters  addressing  that  is.sue 
.Mipporlcd  the  Ctimmission's  asser.sment.  .^AMA 
dr.).  37-38:  AMI,  (>-3.  1:  Boston  h'dison  (Tr.l.  84. 
etc.  11-8.  1:  flC  (Tr.).  42:  NAFA  (Tr).  53:  NIf.A 
(Tr).  50.  5 1 :  RFA.  C-S.  4:  Si:n.  C-  1.  2 
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After  evaluating  those  considerations, 
the  Commission  tentatively  determined 
that  an  AFV  label  disclosing  a 
combination  of  infonnation  would  be 
most  useful  to  consumers  making 
choices  and  comparisons.  The  specific 
label  format  proposed  in  the  NPR 
disclosed  a  combination  of  information 
in  a  three-part  format.^'  The  first  part 
wx)uld  disclose  objective  information 
pertaining  to  each  particular  AFV,  while 
the  second  and  third  parts  would 
disclose  information  pertaining  to  AFVs 
in  general. 

The  Commission  re-evaluated  all 
tliose  considerations  while  developing 
this  revised  AFV  labeling  proposal.  Of 
great  significance  in  the  development  of 
this  proposal  was  DOE's  issuance  of  the 
first  annual  edition  of  its  required 
information  package  in  July  1993.  That 
32-page  brochure,  titled  "Taking  an 
Alternative  Route:  Alternative  Fuels 
Fueling  The  Future,"  was  expressly 
designed  to  meet  the  needs  of  a  targeted 
consumer  audience:  fleet  owners  and 
managers.-''^  While  the  brochure 
includes  information  specifically  of 
i>iterest  to  that  group,  it  also  includes 
general  information  about  the  most 
roadily  available  alternative  fuels: 
Electricity,  ethanol,  methanol,  CNG,  and 
propane.  For  each  featured  fuel,  the 
brocluire  offers  information  regarding 
tile  same  ten  categories:  fuel  description 
(i.e.,  how  the  fuel  is  produced  and  its 
general  composition  for  transportation 
purposes),  domestic  content,  fueling 
(i.e.,  how  AFVs  powered  by  the  fuel  are 
retuiiied  or  recharged),  fuel  availability, 
vehicle  experience  and  availability, 
operational  performance  (e.g.,  range, 
acceleration,  and  cruising  speed), 
maintenance  and  reliability,  safety, 
costs  (e.g.,  fuel  and  conversion  costs), 
and  resources  for  further  information 
{v-ij,.,  trade  associations  and  the  DOE 
.\ltern.'itive  Fuels  Hotline).-''-'  The 
brochure  also  includes  a  glossary  of 
nslevant  terms.-^''-* 

The  DOE  brochure  does  not  offer 
specific  data  regarding  environmental 
performance.  Instead,  a  standard 
statement  ("Produces  less  air  toxics  and 
ozone-forming  emissions  than 
gasoline  ")  is  included  in  a  graphic  for 
each  of  the  five  featured  fuels.  The 
brochure  also  advises  consumers 


="  59  FR  24014.  24019-24020. 

-■-  Commission  staff  placed  a  copy  of  DOE's 
brochure  on  the  public  record  of  this  proceeding. 
For  example,  the  brochure  describes  mandates  and 
incentives  pertinent  to  fleet  operators  contained  in 
EPA  92  and  the  1990  Clean  Air  Act  Amendments. 
H-;i.  1,3-15,  2(i-32. 

•■ '  B-3.  16-25,  CAS  notes  that  environmental 
dii(i  consumer  organizations  are  not  included  as 
stiiirf  es  lo  contact  for  more  infomialion.  CAS 
(Siipp.),  G-17,  6. 

'  B-3,  inside  cover. 


generally  that  manufacturers  are 
responsible  for  certifying  their  vehicles 
to  federal  emission  standards,  that 
manufacturers  seeking  to  produce  and 
certify  AFVs  as  clean-fuel  vehicles  must 
meet  specified  clean-fuel  emission 
standards,  and  that  AFV  conversion 
companies  face  similar  certification 
requirements."' 

Of  additional  significance  was  EPA's 
promulgation  of  new  regulations 
pertaining  to  alternative  fuels  and  AFVs. 
For  example,  on  May  27, 1994,  EPA 
issued  certification  procedures  for 
aftermarket  conversion  equipment  (i.e., 
hardware  allowing  a  vehicle  to  operate 
completely  or  in  part  on  a  fuel  other 
than  the  fuel  for  which  it  was  originally 
designed  and  manufactured)  and 
emission  standards  and  test  procedures 
for  the  certification  of  certain  CNG  and 
LPG  fueled  vehicles.^'''  On  June  14, 
1994,  EPA  also  issued  emission 
standards  for  certain  clean-fuel  vehicles 
and  other  conversion  regulations.-''' 

This  revised  proposal  is  the  result  of 
the  Commission's  analysis  of  all 
pertinent  considerations,  the 
rulemaking  record  (including  written 
comments  and  Workshop  statements) 
and  recent  developments.  As  described 
in  more  detail  below,  the  Commission 
continues  to  believe  that  a  combination 
of  objective  and  descriptive  information 
will  best  meet  consumers'  needs  for 
comparative  cost-benefit  information. 
The  Commission  also  believes  that  this 
format  will  best  address  the  problems 
as.socinted  with  developing  and 
publishing  such  information. 

a.  Specific  data  disclosiirrs — (1)  Fu«?/ 
tank  capacity/cruising  range.  After 
considering  disclosure  of  numerous 
objective  factors,  the  Commission 
proposed  in  the  NPR  that  one  type  of 
specific  data — fuel  tank  capacity — be 
calculated  and  displayed  on  AFV 
labels.-"*  Fuel  tank  capacity  would  be 
expre.ssed  in  gallons  for  AFVs  powered 
by  liquid  alternative  fuels,  and  the 
Commission  sought  comment  on  how  it 
should  be  disclosed  for  gaseous  and 
electric  powered  AFVs.  The 
Commission  suggested  that  consumers 
could  use  fuel  tank  capacity  to  estimate 
cruising  range,  a  "principal  piece  of 
cOvSt-benefit  information."'"* 


^^'  B-3.  13. 

-^Gaseous  Fuels  Rule,  59  FR  48472.  Sept.  21. 
1994. 

J'^  Fleet  Standards  Rule,  59  FR  50042.  Ht-pl.  30. 
1994. 

2'"59FR  24014.  24020. 

''•"Id.  For  AFVs  with  EPA  fuel  economy  labels, 
consumers  could  estimate  cruising  range  by 
multiplying  fuel  tank  capacity  by  the  posted  miles- 
|H>r-gallon  rating  for  that  vehicle.  Id.  at  24020  n.153. 


Twenty-seven  commenters  addressed 
one  or  more  aspects  of  this  proposal.^"' 
Of  those  twenty-seven,  three  stated  how 
fuel  tank  capacity  should  be  expressed 
or  displayed  but  did  not  otherwise 
support  or  oppose  disclosure  of  this 
in  formation.  2'''  Fifteen  other 
commenters  supported  the 
Commission's  proposal  in  whole  or  in 
part.  Ten  of  those  fifteen  indicated  that 
fuel  tank  capacity  could  be  useful  if  it 
was  expressed  in  equivalent  units  (i.e.. 
which  accounted  for  the  fact  that 
alternative  fuels  have  different  energy 
contents). ^'•2  Eight  of  those  ten 
commenters  noted  that  consumers  could 
use  that  information  to  determine 
cruising  range.-''-'  Five  other 
commenters  stated  that  both  fuel  tank 
capacity  and  cruising  range  should  be 
disclosed  on  AFV  labels.-'"' 

Nine  commenters  opposed  the 
proposal  to  require  disclosure  of  fuel 
tank  capacity.  ETC  stated  that  an 
electric  vehicle's  (EV)  battery  capacity  is 
only  one  of  a  "wide  number  of  factors" 
affecting  cruising  range  and  thus  by 
it.self  is  a  poor  indicator  of  that  factor.-"' 
EM.^  and  FIxible  stated  that  di.sclosures 
as  to  either  fuel  tank  capacity  or  range 
were  not  feasible  for  heavy-duty 
vehicles  because  such  vehicles  are  often 
cu.stom-ordered  to  meet  a  customer's 
specificntions.-''''  NPG.\  supported 


-"tighl  other  commenters  (BOR.  (^-4: 
Greenpeace.  G-27:  MC-MD.  G-23:  N.VCAA,  M-f.. 
.N'HTSA.  II-l;  SIGMA,  G-23;  Texas  ADA.  C-l  1- 
Thomas  BB.  G-10)  did  not  address  any  aspect  of 
this  issue.  Two  others  indicated  general  >uiipon  for 
the  Commission's  laU^ling  proposal  wi'hoiit 
addressing  this  specific  is.sue.  UtfX/ELU-lSU.  H-2. 
1:  Texas  RKC.H-3.1, 

»|  EPA.  H-4.  2  (fuel  lank  capacity  should  be 
cxprcs.M'd  in  sama  units  thai  will  be  used  in  ri-l.'il 
shWs  "iTI'ie  Commission]  decides  in  the  final  r-.ile 
10  include"  that  measure)  (emphasis  added):  N.MW. 
G-19,  2  (fuel  lank  capacity  "could  easilv  b<! 
incorporated  in!o"  tP.\  fuel  economy  labels).  TV  .A 
staled  that  AFV  labels  for  electric  vehicles  should 
disclose  electrical  cajvicily.  recharging  voltage, 
recharging  architecture,  and  connection 
configuration.  TV  .A,  11-5. 1.  TVA  did  not  otherwise 
define  or  explain  Ihe  significance  of  the  third  and 
fourth  factors. 

-''^' AAMA.  G-7.  2:  .ACA/NGVC.  G-0,  10,  API  G- 
20.  5-6:  Chrysler.  G- 13.  1  (supporting  AAMA): 
Ford.  C;-14.  1.  2  (supporting  AAMA):  CM.  G-«.  1, 
4.  5  (supporting  AAM.A  generally,  but  suggesting^ 
that  battery  capacity  for  EVs  be  expres-^ed  in 
kilowall-hours.  "the  accepted  standard  nnil  of 
measurement  forelectricitv. '):  Mobil.  G-2.  5: 
N'lbraska  EG.  H-9.  1:  Sun.'O-l.  2:  Unocal,  G-9  2 

»•  AAMA.  G-7.  2:  AGA/NGVC  G-6,  10:  API  C;- 
20,  5-6:  Chrysler.  G-13.  1  (supporting  AAMA); 
Ford.  G-14. 1.  2  (supporting  AAMA):  GM.  G-8.  1 
(supporting  .A.AM.A);  Sun.  G-1.  2;  Unocal.  G-9.  2. 
Two  of  those  commenters  also  said  that  for  electric 
vehicles,  range,  ^nd  not  battery  capacity,  should  be 
disclosed  to  consumers.  Mobil,  G-2,  5:  Sun.  G-1. 
2. 

-"  AMI.  Ci-3.  1:  CEC.  H-8.  9;  IX)E.  H-10.  4.  ( Ir  1 
146:  Phillips  66.  G-15.  1:  VC£  (Tr).  143. 
'  2«'ETC.C-24.  1. 

=«  EM.V  G-21.  5-6.  (Supp).  4;  Flxible  IS.ipj.  |. 
C-l 2.  3. 
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disclosing  fuel  economy  (expressed  as 
miles/gallon)  because  "most  consumers 
will  more  readily  understand"  that 
information.^'  Five  other  commenters 
stated  that  cruising  range  should  be 
disclosed  instead  of  fuel  tank 
capacity.^'* 

As  noted  previously,  the  Commission 
must  require  disclosure  of  appropriate 
cost-benefit  information  to  help 
consumers  make  choices  and 
comparisons.  Given  that  mandate,  the 
Commission  has  considered  whether  the 
record  supports  its  prior  belief  that 
information  about  fuel  tank  capacity 
(however  expressed)  would  help 
consumers  make  meaningful  choices 
and  comparisons.  As  the  Commission 
indicated  in  its  NPR.  it  considered 
disclosure  of  fuel  tank  capacity 
important  not  for  its  own  significance, 
but  as  a  way  of  helping  consumers 
calculate  cruising  range.^**  Commenters 
responding  to  the  NPR  noted  that 
cruising  range  is  an  objective  piece  of 
cost-benefit  information  upon  which 
consumers  can  make  choices  and 
comparisons.^'"'  It  is  also  one  of  the 
most  important  facts  consumers  need 
regarding  whether  and  which  AFV  to 
acquire:  as  AAMA  noted:  "This 
information  (i.e..  range)  is  vital  for  the 
consumer  when  deciding  between 
various  alternative  fuels  *  *  *."2'< 
Because  cruising  ranges  for  AFVs  can 
differ  significantly  from  cruising  ranges 
for  conventional  fuel  vehicles,  with 
which  consumers  are  most  familiar, 
consumers  also  have  a  practical  need  for 
tins  information.^'^ 

After  reviewing  the  record,  however, 
the  Commission  has  decided  not  to 
propose  disclosure  of  fuel  tank  capacity 
as  a  surrogate  for  cruising  range.  The 
Commission  notes  that  while  fuel  tank 


»'NPGA.  G-18.  J.  NPG.A  fu  rther  staled  that  fuel 
lank  capacity  "mif^hl  be  valid  useful  informalion" 
when  a  vehicle's  fuel  economy  was  "relatively  close 
in  value"  when  operating  on  either  an  alternative 
fuel  or  gasoline.  Id.  DOE's  tnforinatian  brochure 
indicates  that  propane  is  the  only  alternative  fuel 
with  such  propeniRs.  See  B-3.  25  ("Range  is  almost 
equiv.-vlent  to  that  of  comparable  gasoline  vehicle."). 
At  the  Workshop.  NPGA"s  repreMintative  supported 
disclosing  cruising  rangt'  on  .^FV  labels.  NPtJA 
(Tr.).  51> 

»«  Boston  tdison  (Sjpp  ).  G-26.  8-9.  1 1-12;  CAS. 
(•r-17.  G-17.  2.  (Tr ).  138.  (Supp),  1:  NAFA.  C;-20, 
2-3;  PtX:.  G-27.  2:  RFA.  G-5.  4.  (Supp),  1. 

•••SgFR  24014.  24020. 

'^'CAS  (Tr.).  156  (range  gives  consumers  "the 
dbdity  to  compare  in  the  showroom  a  very  visible 
niunbcr  that  you  can  go  from  car  to  car  to  car  and 
compare."):  (Supp.).  G-17.  1. 

'''AAMA.G-7.  2.  See o/so  AMI  (Tr.),  141  (range 
is  one  of  the  most  important  factors);  NAFA  (Tr.), 
147  (same):  Boston  Edison  (Supp),  G-28.  9:  (Tr), 
142  (range  is  most  important  concern  of  people 
considering  EV  purchase). 

"•RFA  (Tr.).  1.S3.  (Supp).  Cr-5.  2  (  iOiven  thn 
sparsityand  distance.betwcen alternative  hiDl 
rcfi;eling  stations,  vehicle  owners  need  to  be  aw;fri- 
nF  approximate  nnge.") 


capacity  has  the  advantage  of  being  able 
to  be  expressed  with  precision,"'  its 
usefulness  to  consumers  might  be 
undermined  by  several  factors.  First, 
fuel  tank  capacity  by  itself  is  a  poor 
indicator  of  cruising  range  because  (1) 
alternative  fuels  have  different  energy 
contents  per  unit  of  measure  and  (2) 
engines  are  not  equally  efficient. 
Therefore,  vehicles  with  equivalent- 
sized  fuel  tanks  could  achieve  different 
cruising  ranges."" 

Second,  attempts  to  account  for 
energy-content  differences  by 
expressing  each  tank's  capacity  in 
equivalent  units  (e.g..  so-called 
"gasoline  equivalent  gallons")  could  be 
similarly  problematic  because 
consensus  methods  for  making  such 
conversions  or  comparisons  have  not 
yet  been  developed  or  promulgated  for 
all  alternative  fuels."'  For  example. 
DOE  is  required  to  determine  a 
"petroleum  equivalency  factor"  for 
various  classes  of  electric  vehicles."'^ 
Such  a  factor  would  permit  comparisons 
between  the  fuel  economies  of 
conventional  and  electric  powered 
vehicles."'  Similarly,  DOT  has  not  yet 
established  fuel  equivalency  factors  for 
"gaseous  fuels  other  than  natural  gas" 
(i.e..  liquefied  natural  gas,  liquefied 
petroleum  gas,  and  hydrogen),  as 
required  by  EPA  92."« 

The  Commission  also  notus  that  while 
two  con.scnsus  standards  for  comparing 
CNG  and  gasoline  have  been  developed, 
they  appear  to  be  based  on  different 
measures.  The  National  Conference  on 
Weights  and  Measures,  a  consensus 
standards-writing  organization  for  slate 
and  local  regulatory  agencies,  recently 
adopted  a  proposal  defining  CNG  in 
terms  of  mass  (i.e..  either  kilograms  or 
pounds). ^'"^  EPA's  fuel  economy 


2  'CM  (Tr).  140:  DCS  (Tr.).  143. 

"^Boston  fe.li-on  (Supp.).  G-26. 11-12  (fuel  latik 
cii[iacity  is  not  relevant,  docs  not  provide 
consumers  with  meaningful  comparisons,  and  is 
misleading);  ETC  (Tr.).  150  (fuel  tank  capacity  alum; 
"is  not  going  to  give  you  a  good  basis  for  being  able 
to  *  *  *  figure  out  what  you  really  need  to  know, 
which  Is  how  far  you're  going  [toj  go");  Mobil.  ( 'r- 
2.  5:  Nebraska  EO.  11-9.  1. 

"'  At  the  Workshop.  .^AMA  appeared  to 
acknowledge  the  difnculties  inherent  in  such  an 
approach.  Discussing  a  label  fornut  it  suggested  the 
Commis-sion  should  consider,  its  representative 
s(.ilcd  that,  "We  had  originally  put  language 
referring  to  gasoline  equivalent  gallons,  but 
recognizing  the. problems  with  some  nonliquid 
fuels,  we're  leaving  that  open  at  present"  AAM.\ 
(Tr.).  105-*6. 

2'- 15  tl.S.a  2003(a)(3)  (A).  (C);  4<J  IK  13  Jf,.  .■-.  »J7 
F-b  4.  1994. 

-"  Id.  DOE  proposed  to  promulgate  new 
equivalency  factors  in  an  NPR  published  Feb.  4. 
1994.  ro  update  those  last  published  in  14«7.  V>  FK 
53JB. 
•"•15  U.S.C.  201 3(d  (Supp,  JV  1993) 
-'^National  Conference  on  Weights  and 
Measures.  S.1.2.2.  Units  of  Measure  for  Natural  Cis 
When  Sold  ,is  ,-.n  Engine  Fuel  (adopted  JmIv  1W4) 


calculations,  however,  are  based  on 
volumetric  calculations  which  measure 
CNG  in  terms  of  cubic  feet.->"  At  the 
Workshop,  AGA/NGVC's  representative 
stated  that  these  two  measures  "are 
largely  apples  and  oranges."  -"*'  That 
representative  noted,  however,  that  both 
measurements  yielded  results  which 
were  "very,  very  close."'**- 

Third,  several  commenters  supporting 
disclosure  of  fuel  tank  capacity  stated 
that  consumers  could  use  that 
information,  along  with  EPA's  fuel 
economy  estimates,  to  determine 
approximate  cruising  range.^'  However. 
AFVs  powered  by  certain  fuels  are  not 
yet  required  to  post  fuel  economy  labels. 
As  a  result,  consumers  considering 
AFVs  not  covered  by  EPA's  labeling 
program  will  not  be  able  to  use  fuel  tank 
capacity  to  calculate  cruising  range. 

Other  commenters  expressed 
opposition  to  di.sclosing  cruising  ranges 
on  AFV  labels.  In  supplemental  written 
comments  filed  after  the  Worksiiop. 
AAMA  noted  that  ailhougii  cruising 
range  "may  be  u.seful  information  for  a 
consumer  when  purchasing  an  AFV."  it 
preferred  that  such  information  not  be 
disclosed  on  AFV  labels.-**-*  First, 
AAMA  stated  that  disclosing  cruising 
range  for  AFVs  "did  not  providt;  an 
adequate  comparison  for  all  vehicle.s" 
because  gasoline  and  diesol  veliicltjs  do 
not  require  disclosure  of  that 
information. -«5  Second.  A./VMA  slated 
that  disclosing  this  information  could 
tnislead  consumers  becau.se  no 
established  test  exists  to  measure  it 
(making  comparisons  difficult)  ->«■  and  it 
is  difficult  to  estimate.^*"  For  example, 
cruising  range  depends  on  vehicle 
options,  driving  conditions,  personal 
driving  habit.s,  and  vehicle  conditions, 
all  of  which  "can  dramatically  Jifftsct  the 
actual  driving  range."  -'■''  As  a  n  Milt, 
disclosure  of  cruising  range  uuuld  he 


-•-"EHA  Crr.l.  1 12;  NK,A  (Tr.).  1511. 

> '  AGA /NGVC  (7 r.).  i  IV.  see  a!sv  .Mt ; A  (1  r. ). 

158  ("And  so  they're  not  going  to  lie  equal  no 
matter  what  you  do."). 

>•  AGA/NGVC (Tr.).  1 12;  sw also NfCiA  dr.). 

159  ("I  don't  think  right  now  they're  off  (.ir  enough 
to  vpset  the  whole  apple  cart.  In  the  future  it  may 
need  some  refinement."). 

"'See.  v.g.  Ford.G-14.  1-2.  (Tr.).  145. 

-"AAMA  (Supp).  G-7. 1.  3.  See  also  C.\l  (Tr.). 
1  |l^-40  ("I  think  range  is  an  important  factor,  but 
how  do  you  actually  show  th.it  niinit)er  Thai's 
mpuningful  that's  real.") 

»"AAMA(Supp.).G-7.  3 

'-Ford  (Tr).  147;  GM  (Tr).  139-40 

-'"^For  heavy  duty  vehicles.  E.MA  and  FLxiblo 
noted  iSijt  cruising  range  was  difficult  to  c.Mimate 
Imcause  individual  models  could  have  different  fuel 
t.mk  capacities,  customer  usage,  load,  and  other 
oplion>.  EMA  (Supp  1.  G-21.  4;  Ilxiblr  (S;ipp.).  G- 
12.  J. 

;■*  AAMA  (Sripp.l.  G-7.  1 


impractical  because  the  information 
would  be  subject  to  too  many  caveats.^*^ 

Specific  fuels  also  raise  problems 
unique  to  tiiose  fuels  (i.e.,  an  electric 
vehicle's  range  "may  vary  significantly" 
according  to  air  temperature,-**  a  CNG 
powered  AFVs  according  to  refueling 
pres.sure  and  fuel  temperature,-^'  and  a 
dual  fueled  AFVs  cruising  range  "will 
vary  according  to  which  fuel  is  in  the 
tank.' ).-«  GM  added  that  other  factors 
>(t  to  be  determined  may  also  affect 
cruising  range.^"'  As  a  result,  disclosing 
cruising  range  could  be  misleading 
because  consumers  will  not  likely  get 
that  actual  range  while  driving.-''* 

The  Commission  notes,  however,  that 
the  absence  of  cruising  range 
infoitmation  on  conventional  fueled 
vehi(:les  will  not  pre.clude  comparisons 
to  AFVs  as  to  that  factor.-"'*  For 
example,  DOE's  information  package 
addresses  cruising  range  for  four  of  the 
five  featured  fuels  (ethanol,  methanol, 
CNO.  and  propane)  in  terms  of  a 
coinpnrable  gasoline-powered 
vthicle.-'^'  The  Commission  also  expects 
that  requiring  disclosure  as  to  this  factor 
could  encourage  affected  manufacturers 
and  dealers  to  provide  additional 
information  to  meet  consumers" 
fxptijtations  and  needs.^'" 

St'cond.  the  other  identified  problems 
i!()  not  preclude  an  accurate, 
understandable,  and  comparable 
cii.sclosure  as  to  cruising  range.  The 
proposed  label  format  could  specifically 
id(!nlifv  the  cruising  range  disclosure  as 
hting  a  "manufacturer's  estimate,"  and 
advise  consumers  that  actual  cruising 
range  "will  vary  with  options,  driving 
conditions,  driving  habits  and  the 
vehicle's  condition."  Con.sumers  could 
he  further  cautioned  that  the  labels  are 
tor  comparison  purposes  and  "may  not 


■•'.'r::iTr.).  144-45. 
'   \AMA(Supp.).G-7.4;Ford(Tr.).  144. 
'  '  A\MA(Supp.).(;-7.  4. 

■  -  ;':2' 

'  ( iM  I  Tr.).  150-51  ("There  are  a  lot  of  factors 
•'      liint  aren't  clearly  understood  *   *   *  And  it 
;    -:  ^'  ( rn.sat  thi.s  point  In  the  juncture  of  the 
:..i  hiuiiogy  that  ♦   •   *  when  you  gel  into  range  with 
itii!  enna-ging  technology  they're  nol  really 
nr.d.-rutanding  all  the  factors  that  impact  that  yet."). 

••'.'V\MA(Supp.).G-7.  4. 
"■•  As  noted  previously,  the  Commission  txdipvcA 
•  !'.  bus  no  authority  to  require  labeling  for 
.  i:!iicl0s  powered  by  gasoline  or  diesel  fuel.  See 
iufira  taxt  accompanying  note  38. 

^Bi-3.  19.  21.23,  25. 

"^'Sh  AGA/NGVC.  G-6.  12  CIFluel  retailers. 
vfi'i(,Ii}  tnanuCaclurcrs  and  trade  a.s.<:ociatinns  can 
arv^ct  3itd  educate  specially  markets  and  their 
I  onsumers.").  In  re.>.pon.se  to  the  Commission's 
ANPR.  tloston  Edison  also  staled  thai  "over  time. 
niarke*  forces  will  create  incentives  for  sellers  to 
i<ient;fj,-  and  respond  to  consumer  demands  for 
i"forrmilion.  much  as  ga-soline  sellers  supplement 
;hf  inft>rmation  that  they  are  required  to  provide 
under  jhe  Commission's  Octane  Rula"  Boston 
t;.ii.si,n).|Vll.  13 


reflect  actual  driving  range."  A 
disclosure  displayed  in  this  format  is 
not  likely  to  pose  problems  to 
consumers  accustomed  to  estimates.^** 
As  a  Workshop  participant  stated,  some 
consumers  may  also  have  a  particular 
need  for  such  information. 

IBIut  personally  if  I  was  leaving  on  a  50  or 
60-mile  trip  and  my  cruising  range  could  be 
as  low  as  30,  I'd  like  to  know  that.  So  1  think 
I  would  like  to  know  the  low  end  of  it  even 
if  there  is  a  broad,  you  know,  number  that's 
nol  ver\'  well  defined.  1  think  it's  still 
beneficial  to  know  what  the  minimum, 
certainly  the  minimu.ms  are.  because  you 
have  to  be  able  to  make  it  to  the  next  fueling 
point.'^ 

The  Commission  also  notes  that 
cruising  range  appears  to  be  a 
prominent  component  of  marketing  and 
advertising  claims  promoting  the  use  of 
AFVs,  as  demonstrated  by  the  frequency 
which  that  factor  is  cited  in  consumer 
announcements.  For  example,  Chrysler, 
GM  and  Ford  have  all  made  cruising 
range  claims  regarding  their  EVs  in 
congre.ssional  testimony,"'"  promotional 
material  ^"  and  product  specification 
sheets.-^'-  Chr>sler  and  GM  also  address 
cruising  range  in  owner's  manuals  for 
the  1994  Dodge  Spirit'"'*  and  1993 
Chevrolet  Lumina."'^  Peugeot  has  made 


■'^■' AMI  (Tr.).  155  (tonsu.mer.;  cadij-sio nd  that 
"basic  information"  on  the  labff!  is  not  going  to  tw 
precise). 

^RIA  (Tr.).  149.  See  also  RFA  (Supp).  G-5.  2 
("the  fact  that  a  number  of  variables  affect  range 
"does  nol  preclude  posting  an  estimated  niinimu:;. 
and  niavimum  range"). 

"""For  example,  at  a  May  11,  1993.  congressionai 
hearing,  representatives  from  Chrysler.  Ford,  find 
(;M  ail  made  cruising  range  claims  (or  tht  ir  EVs. 
See  Status  of  Utbwstic  Eleiitric  Vehii  le 
Ikveloimwnt.  103d  Cong..  LSI  Soss.  (1993) 
(.sta-t.T.cnt  of  Doran  K.  Samples.  Program 
Managijment  Executive  of  the  Electric  Minivan 
Project.  Chrysler,  at  52.  5fi;  Roberta  J.  Nichols. 
Electric  Vehicle  Externdl  Sualegy  Manager.  Ford,  a! 
fiO.  G4.  66;  and  Kenneth  R.  Baker.  Vice  President 
C;M.  at  76). 

^'  .S'.'pGM  Prrigress  Report.  B-5.  frniit.  Spring' 
Summer  1993  (GM's  Impact  4  EV  has  "a  driving 
r.ingo  of  70  miles  in  the  city  and  90  milas  in  norma; 
highway  driving.");  GM.  GM's  "Impact"  Show  Car 
nnd  New  Pre-Production  Electric  Vtbicle  Lead  the 
t04th  Tournament  of  Bases.  B-6,  at  2.  Dec.  29.  1902 
("The  Impact  and  the  pre-production  car  '   •   • 
have  a  useful  rd.^ge  of  100  miles*  *   *");CM. 
General  Motors  Electric  Vehicles  Fit  Most  Driiers 
Liftstylts.  B-7.  at  1.  Oct.  20.  1992  ( "GMs  "Impaci" 
protoi)pe  has  a  highway  range  of  100  miles.'). 

"'-Chrysler  1994  Dodge  CJaravan/Plvmoulh 
Voyager,  B-8.  back.May  7,  1993;  Chrysler  1994 
Dodge  Caravan/Plymouth  Voyager.  B-9.  back.  .\ug. 
31. 1992;  Ford  Eco.«;tar.  B-tO.  back  panel,  undated: 
f;M  Imjwct  3.  B-11.  back,  undated:  G.M  Impact.  B- 
12.  back,  undated  ("It  has  a  practical  range  of  80 
miles  per  charge."). 

""AAMA  (Supp).  G-7. 1994  Dodge  Spirit 
Ovvner's  Manual  at  105  ("Cruising  Range:  M-85 
produces  less  wiergy  when  burned  than  gasoline 
Therefore,  cruising  ranges  and  miles  per  gallon 
(.MPG)  will  be  considerably  less  when  using  M-85 
Cruising  ranges  wfll  increase  as  the  content  of 
gasoline  in  the  fuel  lank  increases."). 

»•  AAMA  (Supp.).  C-17.  1993  Chevrolet  I.iinifM 
Owpr.r's  Manual — Ethanol  Supplement,  al  4 


similar  claims  in  its  promotional 
material. '<^'  Companies  converting  cars 
to  run  on  electricity  3<»  and  electricity 
utilities^'  are  also  making  cruising 
range  claims  for  EVs.  Similar  claims  are 
also  being  made  for  AFVs  powered  in 
whole  or  in  part  by  CNG,^« 
hydrogen,^"^  LPG,'""  and  methanol.'" 


("When  using  an  E-85  mixture  of  (■jcl.  your  Liimina 
has.  a  range  of  250-300  miles  (400-480  km).");  1992 
Chevrolet  Lumina  Owner's  Manual— Methanol 
Supplement,  at  5  ( "When  using  an  M-es  mixture 
of  fuel,  your  Lumina  has  a  range  of  200-250  milw 
(320--J00  km)."). 

""^PSA  Peugeot  Citroen.  Elertnr  Vehtclet.  f»-l3. 
at  3-5.  1992  (Peugeot  106  has  range  of  90-160  km; 
Cilelahasrangeoi210km@  40  kph:  110  km  city 
•  •  •  car  continuously  displays  remaining  range): 
Peugeot  405  Station  Wagon  has  battery  range  of  72 
km  at  40  kph  and  highwavrangpof  750  km  at  100 
kphl. 

""Dreisbach  EIoclroMotive.  Inc..  API  Demi 
Motorola  Saturn.  B-14.  front,  unila^ed  (range  fio.T! 
140  to  518  miles  depending  on  battery 
configuraiion);  Electro  Automotive.  Elrciro 
Aiiiomotive  Makes  Electric  Cars  Eosy  With  The 
\'ult.'<rabbit!tml  Kit.  B-15.  front,  undated  (range;  GO- 
BO  miles);  Solar  Car  Corpora' ion.  Specifications  for 
Che\y  S-10  and  GMCS-15  Pickup  Truck 
Iconwrled  to  run  on  electricilyl.  B-16.  fror.l.  .\t.g. 
1.  1992  ("Normal  Daily  Range— 50  to  80  miles, 
dfpending  on  terrain.  s[>ecd  and  ilrivinj; 
conditions."). 

*"'  Arizona  Public  Service  Comfwny.  Electric 
Vehicle  Program.  IJ-17,  at  first  u{)per  panel, 
undated  ("Today's  tjatterips  give  Evs  a  ranpe  of  30 
to  100  miles  on  a  single  charge."):  Electric  Power 
Research  Institute.  Electric  Vehicle  Infrastnirtuitf: 
How  Ear  Will  My  Electric  Vehicle  Take  Me''.  B-18. 
fro.nt.  1992  ("[Tloday's  tV  models  *    *   •  offer  a 
driving  range  of  60  to  100  miles*   *   *."):  Virginia 
Power.  The  Electric  Vchirle:  Clean,  Quiet  and 
Efficient  (CO  923-VA/EE  93084).  B-19.  front, 
undated  (Solectria  Force  has  range  of  70-90  miles); 
rotomac  Electric  Power  Company.  Questions  and 
.-tn.sM-ers  About  the  Solectria  Furi.e.  B-20,  front. 
Dec.  1992  (Soloct.'-ia  Force  has  driving  ran-jo  of  "60 
milesif  the  batteries  are  fully  charged  *   *   'The 
effective  range  of  the  Force  using  current  oKlhe- 
shelf  iMltery  technology  is  dpproximalely  35  lo  40 
miles  on  a  charge."). 

"""Blue  Bird  Body  Cump^nv .  Product 
Specifications  for  NGV  School  Buses  (modi  is  TO 
2000  FE  and  TC/2000  RE).  B-21.  at  3.  1992 
C'Vefiicle  range— 300  miles  with  6  tar.k^.  150  miles 
wilh  3  tanks");  Ford.  Crown  Victoria  dt-d/ nl'jd 
CNG.  B-22.  front.  March  3.  1993  ("The  J.-iwng 
range  for  the,*.e  demonstration  units  is 
approximately  200  miles."). 

"*  Mazda.  Mazda  Takes  .Action  To  .'iddn  .<<; 
Global  Environmental  Concerns.  B-23.  at  3.  Ivily  27 
1993  ("With  a  full  tank  of  hydrogen,  the  Mazda  IIR- 
X  has  a  range  of  up  to  125  miles."). 

"'"Clean  Fuels  Task  Force  of  Western  I.iijuid  Cms 
As-!ocialion.  LPG.  An  Alternate  Clean  Air  Motor 
Fiift  IX'ith  Significant  Environmental  and  Economic 
Advantages.  B-24.  7.  May  1992  ("UK;  offers  the 
t>est  range  per  gallon  of  the  four  non-gasoline  clean 
fuels.");  N'PGA.  LPCas  Is  .Movi.ig  America's  Fleets. 
B-25.  6. 1991  (chart  comparing  driving  ranges  for 
"idenlical  vehicles,  optimized  for  their  specific 
fuel."). 

""  Ford.  Taurus  passenger  car  FFV  (using 
gasoline  or  M8S).  B-26.  front.  March  4.  1993 
("Highway  driving  range  is  approximately  350 
miles  when  usir.g  M85.");  Ford.  Ford  Annournxs 
Production  of  1993  Taurus  FF\'.  B-27.  al  1,  Dec.  16. 
1992  ("By  increasing  the  size  of  the  fuel  lank  to  20.7 
goilons.  the  driving  range  of  the  Taurus  FFV  when 
fueled  with  MBS  is  similar  lo  a  non-FF\'  Taunts."): 

Conitnuni 
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As  such,  it  appears  that  a  disclosure 
about  cruising  range  may  be  feasible 
even  given  certain  constraints. 

After  considering  this  information, 
the  Commission  has  determined  that  no 
matter  how  displayed  (e.g.,  with 
cruising  range  or  other  objective 
measure),  fuel  tank  capacity  does  not 
appear  to  be  the  most  useful  way  to  help 
consumers  make  comparisons.  Instead, 
because  of  its  possibly  paramount 
importance  to  consumers,  the 
Commission  has  tentatively  determined 
that  cruising  range  itself  should  be 
disclosed  on  labels  for  new  covered 
AFVs.3'^  Under  the  Commission's 
revised  proposal,  cruising  range  would 
be  displayed  on  AFV  labels  in  two 
formats.  The  first  labeling  format  would 
be  for  dedicated  covered  AFVs  (i.e., 
covered  AFVs  designed  to  operate  solely 
on  alternative  fuel).^'-'  Labels  for  these 
vehicles  would  disclose  the 
manufacturer's  "estimated  cruising 
range"  for  that  vehicle  (i.e.,  the 
manufacturer's  reasonable  estimate  of 
the  number  of  miles  a  covered  vehicle 
will  travel  between  refueling  or 
recharging),  expressed  as  a  lower 
estimate  and  an  upper  estimate. •"■♦ 
Figure  4  at  the  end  of  this  SNFR 
illustrates  a  sample  disclosure  for  these 
vehicles. 

The  second  labeling  format  would  be 
for  dual-fueled  covered  AFVs  (i.e., 
capable  of  operating  on  alternative  fuel 
and  capable  of  operating  on  gasoline  or 
diesel  fuel)."''  Labels  for  these  vehicles 
would  disclose  two  .sets  of  values:  the 
manufacturer's  reasonable  estimate  of 
(a)  the  minimum  and  maximum  number 
of  miles  the  vehicle  will  travel  between 
refuelings  or  rechargings  when  operated 
exclusively  on  alternative  fuel,  and  (b) 
the  minimum  and  maximum  number  of 
miles  the  vehicle  will  travel  between 
refuelings  or  rechargings  when  operated 
e.xclusive'y  on  conventional  fuel.'"" 
Figure  .")  at  the  end  of  this  SNFR 


illustrates  a  sample  disclosure  for  these 
vehicles. 

Cruising  range  values  would  be 
expressed  in  whole  integers.  Because 
the  disclosure  would  relate  solely  to  the 
manufacturer's  estimated  (and  not 
actual)  cruising  range,  the  labels  would 
include  a  statement  advising  consumers 
that  their  actual  cruising  range  will  vary 
with  options,  driving  conditions, 
driving  habits  and  the  AFVs 
condition."^ 

Under  the  Commission's  revised 
proposal,  manufacturers  would 
calculate  cruising  range  values  in  one  of 
three  ways.  For  vehicles  required  to 
comply  with  EPA's  fuel-economy 
labeling  provisions,""  cruising  range 
values  would  be  calculated  by  reference 
to  the  vehicle's  estimated  fuel-economy 
rating."^  For  example,  the  lower  range 
value  would  be  determined  by 
multiplying  the  vehicle's  estimated  city 
fuel-economy  by  its  fuel  tank  or  battery 
capacity,  then  rounding  to  the  next 
lower  integer  value. ^-"  Conversely,  the 
upper  range  value  would  be  determined 
by  multiplying  the  vehicle's  estimated 
highway  fuel-economy  by  its  fuel  tank 
capacity,  then  rounding  to  the  next 
higher  integer  value.'-' 

As  noted  previously,  EPA  is  required 
to  include  AFVs  powered  by  all 
alternative  fuels  within  its  fuel-economy 
labeling  program,  but  has  not  yet 
announced  a  timetable  for  doing  so.'-- 
During  the  transition  to  that  next  phase, 
the  Commission  therefore  proposes  a 
different  approach  for  vehicles  not  yet 
required  to  comply  with  EP.\"s  fuel- 
economy  labeling  provisions.  For 
electric  vehicles,  the  Commission  notes 
that  the  Society  of  Automotive 
Engineers  ("SAE"),  a  consensus 
standard-setting  organization,  has 
issued  a  "Recommended  Practice", 
establishing  uniform  procedures  to 
calculate  cruising  range  for  electric 
vehicles.'-' The  Commission  believes 


Ford.  Econoline  van  and  Club  Wagon  FFV  (using 
Ra.wlineand  M85).  B-28.  front.  March  4.  1993 
("The  highway  driving  range  is  approximately  400 
miles  when  using  M85."). 

"•The  Commission  does  not  propo.se  rixjuiring 
disclosure  of  this  information  on  labels  for  u.sed 
covered  AFVs.  As  noted  previously,  comparative 
information  could  vary  significantly  with  a 
vehicle's  condition.  Requiring  disclosure  of  such 
information  on  used  vehicles  could  therefore  be 
misleading  to  consumers.  Seestipra  section 
111(C)(1)(d). 

"'See  proposed  rule  $309.1(g]  (defining 
"dedicated"). 

'"See  propo.sed  rule  §§  309.1(c)  (dffining 
"estimated  cruising  range").  3O9.20(f)(2)(i) 
(requiring  disclosure  of  estimated  cniising  range  for 
dedicated  vehicles). 

"' See  proposed  r\ile  §309.1(i)  (defining  "dual 
fueled"). 

"*  See  proiKJ.ied  rule  §309.20(!l(2)(ii)  (re<juiring 
disclosure  of  estimated  cruising  range  for  dual- 
fueled  vehiciRs). 


that  reliance  on  uniform  standards  will 
facilitate  comparability. '-'•  Accordingly 
the  proposed  rule  states  that  cruising 
range  values  for  EVs  be  calculated  in 
accordance  with  that  standard.'*** 

For  other  vehicles  not  yet  required  to 
be  labeled  with  EPA's  fuel  economy 
stickers,  the  Commission  knows  of  no 
comparable  consensus  procedure  that 
could  yield  cruising  range  values  in  the 
proposed  "minimum-maximum" 
format.  As  a  result,  the  Commission  is 
not  requiring  that  manufacturers  use  a 
specific  standard  to  determine  cruising 
range.  In  similar  situations  (i.e.,  where 
the  Commission  has  identified  areas 
where  consumers  require  disclosure  of 
specific  information,  but  no  con.sensus 
standards  exist  to  measure  such 
information),  the  Commission  has 
required  that  manufacturers  have  a 
"reasonable  basis"  for  such 
disclosures.'-''  Accordingly,  for  those 
vehicles,  the  Commission  propo.ses  th.al 
manufacturers  possess  a  reasonable 
basis,  consisting  of  competent  and 
reliable  evidence,  of  the  minimum  and 
maximum  number  of  miles  the  vehicle 
will  travel  between  refuelings  or 
rechargings.'-'' 

During  this  transition  (i.e.,  while  EP.\ 
is  developing  fuel-economy  labeling 
requirements),  if  lest  methods  for 
determining  cruising  range  values  for 
AFVsiire  developed  by  consensus,  the 
Commission  will  consider  whether  they 
constitute  a  reasonable  basis.'-**  The 
Commission  expects  that  indu.stry 
compliance  with  this  AFV  lahuling  rule, 
in  conjunction  with  the  need  to  ovoid 
uncertainty  about  whether  particular 
tost  methods  or  calculations  constitute  a 
reasonable  basis,  will  encourage 
development  of  standardized  test 
methods  and  specituations.  This,  in 
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"'  EP.\'s  fuel  economv  labels  i  onidin  a  similar 
.statement.  See  40  CFR  66o.307-8B(a)(3)(ii!(A) 
(1993)  ("Actual  mileage  will  vary  with  options, 
driving  conditions,  driving  habits,  and  {vehicle's/ 
truck's)  condition.").  See  Figures  4  and  5  at  the  end 
of  this  SNPR. 

""See  40  CFR  part  600  (1993)  ("Fuel  economy  of 
motor  vehicles"). 

"''Numerous  commcnters  suggested  that  cruising 
range  values  could  tie  so  calculated.  See.  e.g., 
A.\MA  (.Supp.).  G-7.  3  ("Combining  MFC  with  tanic 
capacity  can  give  the  customer  a  reasonable 
estimation  of  driving  range.");  AMI  (Tr.).  141:  CAS 
(Supp.),  G-17.  1-2;  EPA  (Jr.).  144;  RFA  ( Tr.).  148. 

•-■"See  proposed  rule  §309.22(a)(l)(i). 

'•'See proposed  rule  §309.22(a)(l)(ii). 

'••59  FR  39638,  39639  (announcing  fuel  e<:onomy 
test  labeling  requirements  for  methanol  and  CNG 
vehicles). 

"'  SAE's  "Electric  Vehicle  Energy  Consumption 
and  Range  Test  Procedure,"  11634.  was  issued  in 
May  1993.  B-33.  This  procedure  is  based  in  part  on 
EPA's  pertinent  test  procedures.  B-33.  1.  9-10. 


':••  13-33.  1. 

'-'  .Soe  proposed  rule  S§  309.22(a)(2)  (for 
dedicated  vehicles),  309.22(bl(2)  (for  dual-fueled 
vehicles). 

'■'•Sec.  en.,  lu.l  R.iiing  Rul(^,  KiCFR  3(l(...''.;b) 
(1994)  ("To  determine  automotive  fuel  r.iiinijs  lor 
alternative  liquid  automotive  funis,  you  nitist 
possess  a  reasonable  basis,  consisting  of  comju'tent 
and  reliable  evidence,  for  the  percentage  by  volume 
of  the  principal  component  of  the  Ifueij  that  you 
must  disclo.se.");  Care  Labeling  Rule,  16  ("FR 
423.6(c)(l)-(6)  (1994)  ("reasonable  basis"  biised  on 
"reliable  evidence");  R-value  Rule.  16  CI'R 
460.19(a)  (1994)  ("If  you  say  or  imply  in  your  ad.s. 
labels,  or  other  promotional  materials  that 
insulation  can  cut  fuel  bills  or  fuel  use.  you  must 
have  a  rea.sonable  basis  for  the  claim."). 

'-'  See  proposed  rule  §§  309.22(a)(3)  (for 
dedicated  vehicles],  309.22(b)(3)  (for  dual-fucleti 
vehicles). 

'"The  Commission  encourages  IK)E.  as  p.'irt  uf 
its  "technical  assistance."  to  direct  the  development 
uf  such  transition  specifications.  See  42  U.S.C 
13232(b)  (Supp.  IV  1993)  (DOE  "shall  provide 
technical  assistance"  to  the  Commission  and 
coordinate  that  assistance  with  its  development  of 
a  consumer  information  brochure). 


turn,  may  facilitate  widespread 
acceptance  of  AFVs. 

The  proposed  rule  also  includes  a 
provision  requiring  that  manufacturers 
maintain  records  for  three  years 
demonstrating  compliance  with  the 
proposed  rule.'*"  While  section  406(a)- 
does  not  expressly  address  this  issue, 
the  Commission  befieves  that  a 
rea.sqnable  recordkeeping  requirement  is 
necessary  to  ensure  the  accuracy  of 
disclosures  made  pursuant  to  these 
laheling  requirements. 

(2)  Environmental  impart. 
Incorporating  environmental 
considerations  into  national  energy 
policy  was  a  key  goal  of  EP.'\  92,  and 
iiii|»rov|ing)  our  environment"  was  a 
■  principal  purpo.se"  of  that  statute. "<' 
Consistent  with  EPA  92's  legislative 
purpo.se,  numerous  commenters 
rt^spiinding  to  the  Commission's  ANPR 
idt^nlified  information  about 
t'lu  ininmental  performance  as  being 
important  to  consumers  considering 
AFV  acquisitions.'"  The  Commission 
therefore  considered  requiring 
disclosure  of  comparative  information 
.IS  to  tfiis  factor  in  its  NPR.  More 
spcc.fically.  the  Commission  (.onsidered 
whether  disclosure  of  accurate 
liitornintion  regarding  the  complete 
t'liviiDnmental  cost  of  driving  a 
p.irticular  AFV  was  feasible  on  a  .simple 
hilu-l. 

A  tier  considering  such  a 
i oniprehensive  di.sclosure,  the 
Commission  tentatively  decided  that  it 
uas  not  appropriate  for  AFV  labeling. 
■\n  ai.'curate  a.ssessment  of  the  complete 
environmental  impact  of  driving  a 
partiiuilar  vehicle  could  rfjquire  a 
coTuprehensive  review  of  numerous 
iheniifial  compounds,"-  measured  at 
ecich  stage  of  the  fuel's  life-<;ycle  (i.e.. 
during  fuel  production,  distribution, 
handling,  storage,  dispensing,  and 
coinbu.stion).'"  Given  that  high 
standard,  the  Commission  also 
concluded  that  assessing  any  one  factor 
(e.g..  tail-pjpe  emissions)  without 
Jtxounting  for  the  others  could  be 
misleading.""  Because  disclosure  on  a 
simple"  label  of  the  complete 
ti;'.  ironmental  costs  of  an  .^FV  did  not 


'■"''.S'rt'  propo.<>ed  rule  §;109.2J. 

' ''If.  Rep.  No.  102-474(1),  102d  Cong..  2d  .Ses*. 
!  1 1,  nynntedin  1992  U.S.C.C.A.N.  1953.  1956.  The 
l!rrtr'l•r^  also  sought,  inter  alia,  "to  promote  cleaner 
•il'ern.iiive  automotive  fuels."  Id. 

".s«f  59  FR  24014.  24016-24017  n.62.  79.91, 
"K  and  accompanying  text. 

■'  i:.g..  (.artwn  monoxide,  nitrogen  oxide.s. 
fv  1-iiMroon».  chlorofluorocarbons.  volatile  orgtuiit 
'  ii(i;iKn.nds.  radioactive  particles,  particulate 
-i.itler.and  aerosols.  59  FK  24014.  24019. 

'  ■ '  M>«sunng  each  oi  thase  factors  itself  require> 
.tr.  a.-ialv.'^is  of  numerous  chcm:(;al  compounds.  59 
i  K  .'40i4,  24019. 

'    'UK  24014, 4:4019  n.l39 


appear  feasible,  the  Commission 
proposed  to  address  this  factor  by 
including  it  m  a  standard  list  of  issues 
consumers  should  consider  when 
considering  an  AFV  acquisition.^''' 

Twelve  commenters  addressed  the 
Commission's  decision  to  omit 
comparative  environmental  information 
from  AFV  labels.  Comments  from 
automobile  manufacturers  generally 
favored  not  including  such  information 
on  AFV  labels.  Those  commenters 
stated  that  such  disclosure  was  not 
appropriate  because  existing  regulations 
require  labeling  indicating  that  the 
vehicle  complies  with  federal 
standards.""  marketing  considerations 
will  encourage  manufacturers  to 
disfilose  this  information. ^'^  and 
existing  standards  assessing  only 
tailpipe  emissions  present  an 
inctsmplete  and  misleading  picture  of  a 
vehicle's  environmental  performance."" 
Eight  other  commpnters,  however, 
contended  that  a  comparative  disclosure 
as  to  environmental  impact  did  not  new! 
to  be  based  upon  the  full  life-cycle 
impact  of  driving  a  particular  vehicle."" 
In.stead,  tho.se  commenters  suggested 
that  the  Commission  require  di.sclosure 
of  objective  environmental  information 
by  reference  to  a  specific  existing 
standard:  the  emission  da-ssification  to 
which  the  vehicle  has  been  certified.'^' 

For  several  years,  EPA  has 
promulgalttd  emi.ssion  classification 
standards  as  part  of  its  Federal  Motor 
Vehicle  Control  Program,  which 
esJabli.shes  pollution  limits  for  "criteria 
air  poilutants"  (i.e..  hydrocarbons 
(■'HC").'«i  carbon  monoxide  ("CO")."- 


'>  5!!  FK  24014.  24020  " 

'"Ford  dr.).  179. 

'"Chrysl.r(Tr.l,  182;  Ford  'Tr.l.  180 

"-Ford  (Tr.).  186. 

'- Af.A'NCVC.  C-fi.  q.  (Tr.).  IBO.  I'toi  AMI  i  i  r.; 
189;  floMon  Edison.  C;-26.  9-10.  (Tr.).  175-77. 
(.Supp.).  7-B:  CAS.  (^-17.  4,  (Tr.|.  ]74-7.'i.  17«" 
1Sjp,i.|,  2-3;  tX)t  (Tr.l.  172:  EIA/tEU-ISU.  fl-2.  t 
(  fJ^incerned"  that  list  of  factors  omits  reference  to 
Vfhicle'seniiNsions certification  rating);  NAFA. <;- 
JO.  J-5,  (Tr.).  170-71.  186-87;  UCS.  G-l(>.  2-3. 

*•" W.  .^no'hl•^  comnienier  expres.sed  no  opinioi- 
li;it  appeared  In  -  ipport  disclosing  the  emission 
level  to  which  the  vehicle  had  been  cerified.  EPA 
ITr.!.  177.  One  conunenler  stated  that  AFV  labels 
>.*i<i:iid  identify  whether  the  vehicle  had  been 
cifitified  to  California 's  more  .stringent  etni&sion 
standards.  IICS.  G-16.  2-3.  While  this  informalic.ii 
coidd  be  useful  to  some  consumers,  other 
consumers  could  be  confu.sed  by  information  abou! 
.stale  emission  certification  on  a  federal  cosl-ljenefit 
Idfiel. 

'*'  In  sunlight.  HC  combines  with  nitrogen  oxides 
'II  form  ozone  (a  major  cximponen;  of  .smog). 
According  to  EPA.  -(olzone  irritates  the  eves, 
damages  the  lungs,  and  aggravates  respiratory 
probiom*.  It  is  our  most  widespread  and  intractable 
'irban  air  pollution  problem.  A  numbtr  of  exhaust 
h)d-ocartK>ns  are  also  toxic,  with  the  potential  to 
cause  rancor."  B-31.  2. 

'^-'CO  'reduces  the  flow  of  oxygen  in  the 
bloodstream  and  is  particularly  dangerous  Iti 
(inrsons  with  heart  disease."  Id 


nitrogen  oxides  ("NOx"),'-*'  and 
particulate  matter  ("PM")).'*'  Eacii  of 
these  pollutants  is  released  into  the  air 
from  an  automobile's  tailpipe  as  exhau.st 
(i.e.,  as  a  by-product  of  an  automobile's 
incomplete  combustion  process).  In 
addition,  HCs  in  vapor  form  are  also 
released  due  to  the  evaporation  of  fuel 
and  during  refueling.  The  ^andards 
apply  to  new  motor  vehicles 
manufactured  in  specified  model  years. 
For  example,  exhau.st  emissions  for  light 
duty  vehicles  manufactured  prior  to 
1994  "shall  not  exceed"  the  following 
levels  (later  denominated  the  "Tier  O" 
emission  standards),  as  measured  using 
designated  tests: '^^  0.41  grams/mile 
("gpm")  HC,  1.0  gpm  NOx,  and  3.4  gpm 
CO. '^  After  submitting  appropriate  test 
reports  and  data,  the  EPA  Administrator 
issues  a  "certificate  of  conformity"  to 
tho.se  vehicle  manufacturers 
demon.strating  compliance  with  the 
applicable  emission  standards.'-*' 

Pursuant  to  its  authoritv  under  the 
1990  Clean  Air  Act  Amendments.**' 
EPA  liegan  i,s.suing  stricter  emission 
.standards  for  each  model  year  as  a  uay 
of  reducing  levels  of  the  criteria  air 
pollutants.  One  set  of  standards 
(denominated  the  "Tier  1"  standards)  is 
being  phased  in  beginning  with  the 
1994  modcrl  year.'-"''  The  second  set 
establishes  five  stricter  standards  as  part 
of  a  new  'clean-hiel  vehicles" 
program.''^'  To  qualify  as  a  cle;in-fuel 
vehicle,  a  vehicle  must  meet  one  of  five 
stits  of  incnsasingly  stringent  standards. 
These  standards  are  donorninated.  in 
increasing  order  of  stringency.  TLEV 
("Transitional  Low  Emission  Vehicle"). 
LEV  ("Lo'.v  Emission  \'ehicle").  UU^V 
("Ultra  Low  Emission  Vehi(;le"),  ILEV 
("Inherently  Low  Emi.ssion  Vehicle"), 
and  7.KV  ( "Zero  Emi.ssion  Vehiclt!").'''' 


•"\()x  are  "precursor*  to  <!:i' forr:i,i!iiii!«if 
MHO;.;."  Id 

'"I'W  is  a  general  term  for  .soo".  i     st.  wruke.  and 
oth'-r  liny  bilsot  solid  m.ilerial  reli  ,iscd  Into  the  air. 
It  am  (aiise  eye.  no.se,  and  throat  irritation  ar.d 
other  health  problems.  B-32.  22. 

•'"  Ex.haust  emissions  arc  measured  on  «  ■  chassis 
dvnamometcr."  which  simulates  forces  e.-Kccimcreo 
on  the  road  Exhaust  gases  are  .sampled  during  the 
tests  .tnd  analyzed  afterward. 

•*40CFR  86.085-8(a)(l)(i)  to  (iii)  (!9'i:i).  The  PM 
sl.indard  (0.60  g(im)  applies  nnlv  to  diesel  engine 
40  CFR  8«.085-8tal(l)riv)  (1993;. 

"'.See,  e.g..  40  CFR  8C.O91-30  (1993) 
(certification  procedures  for  1991  mcnlel  vear! 

'"Pub.  L   101-549.  104  Stat  2399(19901. 

•■"The  first  Tier  I  standards  (applicable  to  the 
1904  and  1995  model  vear)  became  effective  Fiilv  5 
1991.  56  FR  25724.  2.1724.  June  5.  1991 

"".Sw  40  (  FR  P.irl  88  (199 1)  Ctnean-Fcel 
Vehicles"). 

"'According  to  EPA.  a  i-ehicle  cenific*!  as 
meetiiig  the  requirements  of  both  the  Ul.tV  and 
ILEV  standards  have  lower  combined  exhaiist  and 
evaporative  omi&sinns  than  an  II. E\'  a-rtified 
vehicUi 
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As  opposed  to  the  Tier  1  standards, 
which  apply  to  all  applicable  new  motor 
vehicles,  standards  for  "clean-fuel 
vehicles"  are  mandated  for  use.  at 
pre-sent,  in  two  EPA  programs:  the 
California  Pilot  Test  program  and  Clean 
Fuel  Fleet  Program.'''^  EPA  staff  has 
informed  the  Commission,  however, 
that  it  expects  that  vehicles  meeting 
these  standards  will  not  be  restricted  to 
these  programs  (e.g.,  some  state 
programs  require  acquisition  of  clean 
fuel  vehicles). 

The  commenters  supporting  this 
option  cited  several  reasons  why  this 
information  should  be  included  on  AFV 
labels.  First,  because  each  AFV  will  be 
certified  to  a  specific  classification, 
certification  levels  provide  a  simple  way 
of  comparing  different  AFVs.''^'  Second, 
the  information  could  be  useful  and 
important  to  some  consumers  likely  to 
consider  AFV  acquisitions  (e.g.,  fleet 
operators  and  environmentally- 
concerned  consumers). ''■'  Third, 
requiring  disclosure  of  objective  data 
allows  consumers  to  evaluate 
competitive  advertising  and  marketing 
claims  regarding  an  AFV's 
environmental  performance. '" 

EPA  92  also  gives  special  attention  to 
the  fact  that  the  environmental 
performance  of  alternative  fuels  differ, 
and  that  those  differences  need  to  be 
explained  to  consumers.  For  example, 
the  drafters  of  EPA  92  noted  that  all 
alturnative  fuels  "have  different 
slningths.  weaknesses,  prices, 
emissinn^.  and  regional  niches 
•  *   •  ••  vs..  yijg  record  also  indicates 
that  comparative  information  regarding 
alternative  fuels  will  be  necessary  for 
consumers  considering  AFV 
acquisitions.  Several  commenters  pitted 
that  environmental  performance  will  be 
a  major  factor  motivating  .some 
consumers  to  consider  AFV 
acquisitions,  and  that  those  consumers 
would  need  comparative  information  to 
evaluate  advertising  and  marketing 
claims.  Further,  DOE's  information 
bro<;hure  does  not  compare  the 


"•The  California  Pilot  Test  Program  requires  that 
vehidp  manufacturers  in  California  produce  and 
sell  specified  minimum  numbers  of  clean  fuel 
vehicles.  The  Clean  Fuel  Fleet  Program  requires 
that  a  percentage  of  new  vehicles  acquired  by 
certain  fleet  owners  located  in  covered  are.is  meet 
"clean-fuel  fleet  vehicle  emission  .standards."  Fleet 
Standards  Rule.  59  FK  50042.  Sept.  30.  1994. 

"'Boston  Edison  (Supp.).  G-17,  8:  CAS  (Supp.), 
G-17.  2:  NAFA  (Tr.).  186-87. 

"*C/\S  (Supp.).  G-17.  2:  DOE  (Tr.).  172;  NAFA 
(Tr.).  170-71. 

"'CAS  (Supp).  G-17,  2;  NAFA.  G-20.  4-5. 

*»H.  Rep.  No.  102-474(1),  102dCong..  2d  .Scss. 
136.  wpnnledin  1992  II.S.CCA.N.  1953.  1959 
(emph.isis  added).  In  addition,  environmental 
performance  is  listed  first  in  the  list  of  factors  to 
be  addresiied  bv  DOE's  information  p<ickage.  42 
U.S.C.  13231  (Supp.  IV  1993). 


environmental  performance  of  different 
alternative  fuels.  Instead,  the  brocJiure 
contains  a  general  statement  that: 
"Generally  speaking,  all  alternative 
fuels  produce  lower  amounts  of  air 
toxics  and  ozone-forming  emissions 
than  does  gasoline." '" 

After  reviewing  EPA  92's  legislative 
history  and  the  commenters'  statements, 
the  Commission  believes  that  including 
certain  environmental  performance 
information  is  appropriate,  feasible,  and 
consistent  with  the  statute's  legislative 
purpose.  As  a  result,  the  Commission 
has  tentatively  determined  that 
information  regarding  a  vehicle's 
environmental  performance,  expressed 
in  terms  of  the  emission  standard  to 
which  the  vehicle  has  been  certified, 
should  be  disclosed  on  labels  for  new 
covered  AEVs.^-*"*  Under  the 
Commi.ssion's  revised  proposal,  AFV 
labels  for  new  covered  vehicles  would 
identify  whether  the  vehicle  had  been 
certified  as  meeting  an  EPA  emissions 
standard."**  For  vehicles  which  had  not 
been  .so  certified,  manufacturers  would 
place  a  mark  in  the  box  indicating  that 
fact.*^'  For  those  vehicles  which  had 
been  certified  as  meeting  an  emissions 
standard,  manufacturers  would  place  a 
mark  in  the  appropriate  box  indicating 
that  fact,  and  then  indicate  on  a  graphic 
the  standard  to  which  the  vehicle  had 
been  certified.  The  graphic  would 
depict  seven  EPA  emi.ssions  standards 
from  Tier  1  to  ZEV.  Prior  to  being 
offered  for  acquisition  to  consumers, 
manufacturers  of  such  vehicles  would 
identify  the  emission  certification 
standard^'"'  on  that  graphic  by  placing 
a  caret  above  the  applicable  standard."'- 
The  label  would  also  contain  a 
statement  advising  consumers  that  the 
overall  environmental  impact  of  driving 
a  particular  vehicle  includes  factors  not 
measured  by  the  EPA  standard. 

In  comments  filed  after  the  Workshop, 
AAMA  offered  six  reasons  opposing 
disclosure  of  emission  certification 
levels  on  AFV  labels  (which  was 
discussed  extensively  at  the  Workshop). 


The  Commission  considered  each  of 
these  concerns  while  developing  this 
revised  proposal.  Three  of  those  reasons 
pertained  to  whether  the  information 
would  be  misleading  to  consumers:  (1) 
Requiring  such  disclosure  may  create 
the  inaccurate  impression  that  only 
AFVs  meet  low  emission  standards, 
"thus  precluding  a  fair  comparison  and 
potentially  putting  low  emitting 
gasoline  vehicles  at  a  sales 
disadvantage";''''  (2)  emission 
certification  values  offer  an  incomplete 
picture  of  a  vehicle's  environmental 
performance;  "^  and  (3)  disclosing 
tailpipe  emissions  standards 
presupposes  consumers  are  only 
concerned  with  urban  smog,  thus 
misleading  consumers  who  believe  the 
vehicle  with  the  lowest  standard  is  the 
most  environmentally  friendly.'"-'' 

As  to  tho.se  reasons,  however,  the 
Commission  notes  that  environmental 
performance  (as  measured  by  emission 
standards)  is  cited  by  AFV 
manufacturers  and  other  interested 
parties  in  specification  sheets  and  other 
promotional  material  in  a  manner  not 
easily  amenable  to  comparison.s."*^' 
Further,  although  consumers  may  be 
concerned  about  more  than  urban  smog, 
tailpipe  emission  standards  were 
established  by  Congress  based  on  ati 
explicit  determination  that  regulating 
tailpipe  emissions  is  an  "effective 


"'■'B-3. 15.  That  sl.itement  is  ri'|)eii;i-d  in  the 
section  devoted  to  each  of  the  featureil  fuels. 

-""The  Contunission  does  not  propose  requiring 
disclosure  of  this  information  on  lal>els  for  used 
covered  AFVs.  As  noted  previously,  comparative 
information  could  vary  significantly  with  a 
vehicle's  condition.  Requiring  disclosure  of  such 
information  on  used  vehicles  could  therefore  be 
misleading  to  consumers.  .See  supra  section 
ni(C)(l)(d). 

"•EPA  has  not  yet  issued  emission  standards  and 
certification  test  procedures  for  certain  fuels  (e.g., 
hydrogen  and  electricity). 

^^See  Figures  4  and  5  at  the  end  of  this  SNPR. 

*•' See  proposed  rule  §309.1(n)  (defining 
"emission  certification  standard"). 

<«  Figures  4  and  5  at  the  end  of  this  SNPR  are 
sample  labels  indicating  a  vehicle  certified  as 
meeting  EPA's  1£V  emission  standard. 


*' AAMA  (Supp.).  G-7.  1-2.  .\FV  l.ilxjls  iiwy 
niisln;)d  fli-*!!  consumers  "who,  if  ri-lyiiigon  Ihi' 
alternjilive  fuel  l.ibel.  fiiil  to  rpiili/e  ih.tl  low 
emilling  gasoline  vehirli^s  mav  be  iivail;ibli'."  i.l.  .it 
2. 

'«*^  AAMA  (Supp.).  r.-7,  2. 

•"'  /(/. 

■^.S'jv!.  ''n..  Chrysler.  Plymouth  A(.i.l.iim  and 
Dod^e  Spirit  FFV  (no  model  year  listed).  lJ-29, 
back,  und.ited  ("IRteiiuces  smog-forming  emissions 
by  at  le<isl  30  )M!rcent.  and  in  many  cases  by  as 
much  as  ."iO  percent,  compared  to  gasoline  run 
countor|mrts.  In  <iddilion,  toxic  emissions  can  bi; 
reduced  by  as  mucji  as  .50  percent.");  Chrysler, 
Chrysler  Corporis  ion's  jCNtJl  Vans  &  Wagons  (no 
model  year  listed),  B-30.  inside  front  cover, 
undated  ("Dodge  lt;NG]  Vehicles  will  meet  or  be.at 
all  applicable  emission  standards  up  to  and 
including  California's  requirements  for  Ultra  Low 
Emission  Vehicles  (ULEV).  CNG  fueled  Dodge  vans 
and  wagcms  produce  significantly  less  emi.ssions  of 
nonmethane  hydrocarbons,  carbon  monoxide  and 
oxides  of  nitrogen  than  similar  gasoline  powered 
vehicles."):  Ford.  Taurus  pas.senger  car  FFV,  B-26, 
front.  March  4. 1993  ("Emission  Levels:  Compared 
to  gasoline  vehicles,  an  ozone  benefit  of  30%  is 
projected  for  an  FFV  when  operating  on  M85."). 

See  alsv  Clean  Fuels  Task  Force  of  Western 
Liquid  Gas  Association,  IJXi:  An  Alternate  Clean 
Air  Motor  Fuel  With  Significant  Environmental  and 
Economic  Advantages.  B-24.  2.  May  1992  ("Use  of 
LPG  as  a  motor  fuel  virtually  ELIMINATES 
PARTICULATES,  the  gasoline  and  diesel  carbon 
residue  that  makes  up  25  percent  of  the  "brown 
cloud.'*   *  •  AnjEPAltestofaLPG-fueledFord 
V8  full  size  sedan  showed  hydrocarbon  emissions 
29  percent  cleaner  than  the  accepted  standard. 
Nitnjgen  oxides  were  down  57  percent,  and  carbon 
monoxide  emissions  93%  better  than  the  then 
Federal  standard."). 


means"  of  controlling  vehicle 
emissions.'*''  For  all  these  reasons,  the 
Commission  concludes  that  informing 
consumers  of  applicable  standards  is 
appropriate.  The  Commission  also 
notes,  however,  that  the  full  fuel-cycle 
environmental  impact  of  driving  a 
particular  vehicle  includes  an 
evaluation  of  other  factors.  The 
Commission  believes  that  an  effective 
way  of  addressing  that  fact  is  by 
accompanying  the  emissions 
information  with  a  strong  disclosure 
putting  that  information  into 
perspective.  As  a  result,  the  proposed 
label  formats  for  new  covered  vehicles 
include  the  statement  that  "The  overall 
environmental  impact  of  driving  this 
vehicle  includes  many  factors  not 
measured  by  this  standard." 

AAMA  also  raised  three  other 
problems  with  displaying  this 
information  on  a  label:  (1)  Displaying 
the  certification  levels  themselves  could 
be  unclear  to  consumers;  "^t*  (2) 
displaying  the  information 
comparatively  "would  be  complicated 
and  could  lead  to  information  overload 
mid  general  confusion";  ''•^  and  (3) 
di-iciosure  of  certification  levels  is 
required  by  existing  regulations.""  As  to 
lalifl  design,  the  proposed  label  formats 
illustrated  in  Figures  4  (for  dedicated 
vehicles)  and  5  (for  dual-fueled 
vehicles)  convey  useful  information  in  a 
clear,  simple  format.  The  Commission 
also  notes  that,  unlike  its  revised 
labeling  proposal,  other  Federal 
regulations  do  not  require  disclosure  of 
inromiation  regarding  environmental 
ptjilformance  in  a  comparative  fashion. 

[  the  disclosures  which  are  required 

f  located  in  the  engine 
ipartment."' 

he  Commission  also  has  concluded 
thiil  a  reasonable  recordkeeping 
re(]iiirement  is  necessary  to  ensure 
compliance  with  this  provision. 
Accordingly,  the  proposed  rule  requires 
thjt  manufacturers  maintain  records  for 
three  years  demonstrating  compliance 
with  the  proposed  rule.^'- 


•►'S.  Rpp.  No.  101-228,  lOlsi  Co.ng.  89,  reprinted 
m  1990  L'  S.C.C.A.N.  3385.  3474.  See  alio  id. 
(  Cimtrol  on  emissions  from  mobile  sources  will  be 
dn  jmpwrlant  part  of  the  efforts  to  attain  healthv  air 
•   i  •  for  a  simple  reason:  mobile  vehicles  are  the 
Uriinst  source  of  ozone  and  carbon  monoxide 
pollution."):  and  N.AFA  (Tr).  187  (because  Clean 
Airj.ict  is  based  on  exhaust  standard,  "it  makes 
sen(.e  to  provide  that  information  to  the  public  and 
10  the  consumer."). 

'fid. 

•^■Id. 

^yid. 

'i'See.  eg.  40CFR86.094-35(a)(ll(il  (for  1994 
m(i|»l  year  light  duty  vehicles,  "jal  permanent, 
legi  jjc  label  shall  be  affixed  in  a  readily  visible 
pos  tion  in  the  engine  pompartmenfj. 
•^'<>e  proposed  rule  section  309.23. 


b.  Specific  data  disclosures 
considered  but  not  proposed.  As  noted 
previously.  EPA  92  directs  the 
Commission  to  issue  labeling 
requirements  only  "to  the  greatest 
extent  practicable."  taking  into  account 
the  problems  associated  with 
developing  and  publishing  such 
information  and  the  simple  label  format. 
Accordingly,  in  developing  this  revised 
AFV  labeling  proposal,  the  Commission 
assessed  the  practicality  of  requiring 
disclosure  of  information  pertaining  to 
all  the  factors  cited  in  the  comments.  As 
to  the  following  factors,  the  Commission 
has  tentatively  determined  that  the  level 
of  detail  necessary  to  convey  balanced, 
accurate  objective  information  to 
consumers  (i.e..  by  reference  to  some 
rating  or  empirical  value)  cannot  be 
contained  on  the  "simple"  label 
envisioned  by  Congress.  In  all  such 
cases,  the  Commission  felt  constrained 
by  considerations  of  information 
overload.'^-'the  lack  of  standards  upon 
which  to  base  required  di.sclosures,  and 
the  easy  availability  of  such  information 
through  other  sources. 

(1)  Operating  costs.  For  e.xample.  CAS 
proposed  that  the  Commission  require 
that  operating  costs  be  di.sclo.sed  on 
AFV  labels  so  that  consumers  will  be 
aware  "if  operating  costs  of  an  AFV  will 
be  significantly  different  than  a 
comparable  conventional  vehicle."  ''^ 
CAS  further  suggested  that  a  1991  study 
published  by  DOT's  Federal  Highwav  ' 
Administration  ("FHWA")  could  form 
the  basis  for  tiiis  disclosure.'"'-''  FHWA's 
report  estimated  the  cost  per  mile  of 
owning  and  operating  eight  categories  of 
conventional  fueled  automobiles,  vans, 
and  light  trucks.'^"  These  estimates 
were  based  on  aggregating  five 
categories  of  ownership  costs  (e.g.. 
depreciation,  finance  charges,  and 
insurance)  and  seven  operating  co.sts 


'"'.AAMA  (Tr).  164-65  ( "IWle  feel  there  is  an 
enormous  amount  of  information  that  a  consumer 
has  to  know  about  •   *   *  lAFVsl  including  elerJric 
vehicles,  and  if  any  attempt  is  made  to  put  every 
factor  on  the  label  it's  going  to  end  up  iiiformd;io.n 
overload  and  di,  nothing  but  confuse  the 
consumer."):  (-ord  (Tr.).  175-76  (sticker  is  not 
appropriate  place  to  provide  detailed  information; 
consumers  need  info  before  thev  gel  to  the 
dealership). 

"■■CAS.  G-17.  3,  (Tr),  166.  (Supp.).  3.  EPA's  fuel 
economy  label  discloses  the  vehicle's  annual  fuel 
costs,  but  that  figure  does  not  include  other 
operating  costs.  EPA  (Tr.),  166. 

"'CAS.  G-17,  3.  (Tr).  167,  169,  See  Cost  of 
Owning  and  Operating  Automobiles.  Vans  &  Light 
Trucks.  Report  .No.  FHWA-PL-92-019.  prepared  bv 
Jack  Faucett  .Associates  (April  19921.  Commission 
staff  placed  a  copy  of  this  report  on  the  public 
record  of  this  proceeding.  See  Document  B-». 

' ""The  eight  categories  are:  subcompact.  compact, 
intermediate,  and  fuU-size  automobiles:  mini  and 
full-size  vans:  and  compact  and  full-size  pickup 
trucks. 


(e.g.,  maintenance,  fuel,  and  ta.xes).'" 
The  cost  estimates  were  from  one 
metropolitan  region  (i.e..  the  Baltimore. 
Maryland,  suburbs).^-'*'  CAS  stated  that 
by  using  that  report  as  a  baseline  and 
adjusting  for  inflation,  "a  reasonable 
estimate  can  be  made  comparing  the 
operating  co.sts  of  AFVs  and  gasoline 
powered  vehicles  in  each  size  class."  '^ 
Under  its  proposal,  the  AFV  labels 
would  state.  "Operating  costs  of  this 
vehicle  are  expected  to  be  at  least  25% 
higher  (or  lower)  than  gasoline  powered 
vehicles  in  its  size  class."  "«' 

The  Commission  believes  that 
expressing  this  information  objectively 
(e.g..  "operating  this  AFV  costs  18 
cents/mile")  or  comparatively  (e.g.. 
"operating  this  AFV  costs  10%  more 
than  a  comparable  conventional-fueled 
vehicle")  could  help  consumers  make 
reasonable  choices  and  comparisons. 
Accordingly,  it  has  considered  whether 
balanced,  accurate  information  about 
that  factor  could  be  contained  on  a 
simple  label.  After  considering  the 
record,  however,  the  Commission  has 
tentatively  determined  that  the 
problems  associated  with  developing 
and  publishing  this  information 
outweigh  its  usefulness  to  consumers  at 
this  time. 

Objective  ways  of  reasonablv 
estimating  AFV  operating  costs  have  not 
yet  been  developed  or  technically 
proven,  and  the  lack  of  general 
experience  with  these  new  technologies 
makes  what  information  is  available 
problematic  and  thus  po.ssibiv 
misleading.""  For  example,  lintil 
economies  of  scale  begin  to  take  effect, 
potentially-higher  AFV  operating  costs 
may  be  mitigated  by  financial  incentives 
or  tax  advantages '"-  offered  to 
consumers  acquiring  AF\'s.  The 
variability  of  the-se  financial  incentives 
could  vary,  further  complicating  the 
analysis.  As  a  result,  the  Commission 
believes  that  a  disclosure  as  to  this 
factor  would  involve  too  many  intricate 
variables  and  is  not  appropriate  for  a 
label. 

For  similar  reasons,  the  Commission 
also  notes  that  reiving  on  information 
reported  in  the  1991  DOT/FHA  report  or- 
other  authority  for  such  AFV 
disclosures  could  be  problematic  at  this 


16 


""B-4.  5-8 
•"■  B-»,  3. 
'""CAS.  G-17.  3. 
■^  Id. 
"'Boston  Edison  (Supp.).C-26.  11:  RFA  (Tr). 


"■See.  e.g.  26 U.S.C  30. 179A  (Supp  IV  1993) 
(creating.tax  credits  for  qualified  electric  vehicles 
and  deductions  for  clean-fuel  vehicles  and  certain 
refueling  property). 
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time.'"  For  example,  findings  in  the 
1991  DOT/FHA  report  are  dated  and 
thus  will  likely  not  be  accurate  for 
consumers  considering  AFV 
acquisitions  many  years  later.  The 
report  also  is  not  updated  on  regular 
intervals  (the  first  and  only  prior  report 
was  published  in  1984)  ->*■*  and  the 
Commission  understands  that  DOT/ 
FHA  has  no  plans  to  update  the  report 
in  the  near  future. 

The  Commission  notes,  however,  that 
DOE  has  addressed  the  variability  of 
operating  costs  in  a  general  way  in  its 
consumer  information  brochure.  For 
each  of  the  featured  fiiels  the  brochure 
has  a  designated  category  discussing 
"costs."  That  discussion  offers  cost 
information  about  fuel,  conversions, 
vehicle,  service,  and  diagnostic 
equipment.'"*'  The  Commission  also 
expects  that  some  general  information 
regarding  this  factor  will  likely  be 
disclosed  voluntarily  by  AFV 
manufacturers,  dealers,  and  conversion 
companies.  Accordingly,  after 
considering  the  record,  the  Commission 
has  tentatively  concluded  that  requiring 
disclosure  of  specific  data  as  to  this 
factor  is  not  practicable.  As  described  in 
section  III(C)(2)(c)(l),  infra,  the 
Commission  concludes  that  for 
purposes  of  this  labeling  rule,  it  is 
appropriate  to  advise  consumers  to 
consider  costs  when  evaluating  AFVs, 
without  providing  specific  data  on  this 
factor. 

(2)  Domestic  content  of  the  fuel. ^ 
Because  information  on  the  domestic 
content  of  fuel  might  be  of  interest  to 
some  consumers  interested  in  the 
societal  benefit  of  promoting  domestic 
industries,  the  Commission  has 
considered  the  propriety  of  requiring 
disclosure  of  such  information  on  AFV 
labels.  Three  commenters  suggested  that 
the  AFV  label  indicate  the  extent  to 
which  the  alternative  fuel  powering  a 
particular  AFV  was  produced 
domestically.-"'*''  Such  a  disclosure 
would  help  promote  energy 
independence  and  energy  security,  key 
goals  underlying  EPA  92."*^  Three  other 
commenters  opposed  such  a  disclosure 
because  it  would  not  be  practicable.""* 

After  considering  the  record,  the 
Commission  has  tentatively  determined 


'"  ■  CAS  Mjufjpsled  that  olhnr  reporls  ("siii.h  as  !he 
one  by  the  AAA")  roMid  serve  .is  the  authority  for 
this  diM  loMire  if  ihe  1K)T.  Fl  lA  report  is  not 
updated.  CIAS.  G-17.  3.  Reliance  on  other  reportv 
could  be  si.Tiifarly  problenidtii.. 

'•"'B-4..3. 

'"B-*.  17-25. 

"■'■H'.'.ton  tdison  (Sapp.).  (;-2r,.  <J-11.  i.'  jTr), 
202;  Kl-A.  G-5.  5;  UCS  [Tr.),  2Q1-2,  208 

"Ml.  Rep.  No.  102-474(1).  102d(JjnE    Jo  Si->s. 
U2. 

'"AMI  IT:  ).  206:  API  (Tr  I.  201,  MS  .A  lit!.  20X' 


that  requiring  disclosure  of  objective 
information  as  to  this  factor  is  not 
practicable  on  the  AFV  label.  The 
Commission  is  aware  of  no  consensus 
standards  for  estimating  the  domestic 
content  of  transportation  fuels'*^  and 
government  reports  which  appear  to 
address  this  topic  do  not  cover  all 
alternative  fuels.''*"'  In  any  event,  the 
Commission  concludes  that  a  disclosure 
as  to  this  factor,  even  if  practicable,  is 
not  feasible  because  of  the  constraints  of 
the  label  format.''"  The  Commission 
notes,  however,  that  DOE's  information 
brochure  includes  a  general  discussion 
of  domestic  content  for  each  of  the 
featured  fuels.  For  example,  the 
brochure  states  that  ethanol's  domestic 
content  is  "(clurrently  as  high  as  100% 
for  pure  ethanol,  depending  on  world 
market  price." '''^  Accordingly,  as 
described  in  section  III(C)(2)(c)(l),  infra, 
the  Commission  concludes  that 
consumers  should  be  advised  to 
consider  this  factor  when  evaluating 
AFVs,  but  that  labels  should  not  include 
specific  data  on  this  factor. 

(3)  Fuel  economy/energy  efficiency. 
Boston  Edison  suggested  that  the 
Commission  require  that  "fuel 
economy/energy  efficiency"  information 
(expressed  as  miles  per  gallon)  be 
disclosed  on  AFV  labels.""  In 
developing  this  SNPR  the  Commission 
has  considered  whether  requiring 
disclosure  of  such  information  would  be 
useful  to  consumers.  However,  EPA, 
which  is  responsible  for  compiling  fuel 


'•"NPGA(Tr.),  203. 

'»" Boston  Edison  staled  that  the  data  necessary  to 
determine  the  domestic  content  of  motor  vehicle 
fuel  is  published  by  DOE's  Energy  Information 
Administration  ("EIA").  Boston  Edison  (Supp.),  G- 
26, 11.  EIA's  reports,  though,  do  not  appear  to  cover 
all  the  alternative  fuels.  See  Boston  Edison  (Supp.), 
Exhibit  4  (no  data  for  ethanol,  methanol,  hydrogen, 
or  1-PG). 

'"  RFA  generally  supported  a  disclosure  as  to  this 
factor  but  noted  at  the  Work.-.hop  that 

"I  question  whether  or  not  we  want  that  to  be  !onl 
a  label  on  the  vehicle  because  I  think  we've  added 
enough  stuff  now  that  it's  really  a  scroll  *  *  '.But 
perhaps  maybe  the  referen(  e  to  the  brochure  and 
then  maybe  the  DOE  since  they  would  have  access 
to  the  EIA  information  readily  available,  maybe  it 
should  go  into  the  information  brochure  •  •  •  i 
think  it  would  be  too  difficult  to  keep  it  up  in  the 
context  of  a  label." 

RFA  (Tr),  207-08. 

"«B-3, 18. 

■'"In  its  initial  comment  B<)^toIl  td.Mir  stat<'d 
that  energy  effitienry  could  be  enpT^•^^r■d  m 
"effitieni  y  per  BTl'"'  or  "efficif  ni  y  j-er  in;;i'."  hiit 
liid  not  tilliHrwist-  ilifinea  Ixci^  •n''  ihe-e 
diM  losures  Boston  hdison,  (r-:iti.  i-i.  Sit- iihi > 
Ho.sloii  tdisf)n  (Supp  ).  ("r-2h.  "i-?.  .Mlho^ig.'i  not 
st,iteil.  it  apiiears  that  this  siii;m-Mi(>n  w.<s  limited 
to  lalx'ling  for  electric  vi-hii  les.  At  the  Workshop, 
t^AS  supported  a  diM  losure  for  this  factor,  CAS 
iTr.l.  1*J4.  but  Uler  indicated  that  it  was  Stilisfied 
thiit  E^'.^  luel  ec  iiminiy  labels  will  give  consumers 
sufficient  inforni.ilinn  on  the  romparalivc  energy 
effioeni  V  oi  cnnij^ting  vehicles  during  driving. 
CASlSi  ).('.( --17,3. 


economy  information  for  the  federal 
fuel-economy  labeling  program,  h^s 
plans  to  establish  labeling  requirements 
for  AFVs  powered  by  all  alternative 
fuels."*  Therefore,  the  Commission 
concludes  that  requiring  fuel  economy 
information  on  its  labels  would  be 
duplicative,  and  possibly  confusing.  It 
has  thus  tentatively  determined  that 
such  information  should  not  be 
disclosed  on  its  AFV  labels. 

(4)  Appropriate  fuel,  fuel  availability, 
fuel  grade,  and  refueling  time.  The 
Comini.ssion  received  comments 
suggesting  that  disclosure  of  other 
information  (e.g.,  appropriate  fuel  for 
the  vehicle,'''^  fuel  availability,'"^  fuel 
grade,"*''  and  refueling  time  '**")  should 
be  required  on  AFV  labels.  The 
Commission  notes  that  the  fuel  to  be 
used  in  the  vehicle  will  be  prominently 
displayed  on  EPA's  fuel  economy  labels. 
Although  not  yet  required  for  all 
alternative  fuels,  as  noted  previously, 
EPA  plans  to  issue  them.  In  any  event, 
fuel  type  is  easily  ascertainable.  For 
example,  AFV  manufacturers  will  have 
a  strong  incentive  to  inform  consumers 
of  the  correct  fuel  for  particular 
vehicles.  Thus  it  is  not  neces.sary  to 
require  such  disclosures  in  this 
regulation  or  to  duplicate  disclosures 
contained  in  EPA  required  labels.  As  to 
the  remaining  factors,  the  Commission 
believes  that  disclosures  are  impractical 
because  all  useful  information  simply 
cannot  fit  in  a  simple  label.  The 
Commission  also  is  not  aware  of  a 
standard  methodology  or  established 
practice  for  calculating  any  of  those 
factors,  and  no  commenter  addressed 
that  subject. 

The  Commission  notes,  however,  that 
fuel  availability  and  refueling  methods 
(including  refueling  time  for  electricity 
and  CNG)  are  addressed  in  the  DOE 
brochure.'**^  Accordingly,  as  described 
in  section  III(C)(2)(c)(l),  infra,  the 
Commission  concludes  that  consumers 
should  be  advised,  as  a  general  matter, 
to  consider  those  factors  when 
evaluating  AFVs.  In  addition,  because 
the  Commission  has  determined  that 
consumers  need  basic  comparative 
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'"■•EPA.H-*.  1.  3 

"'^AI'I.  i;-25,  5. 

'*(  AS.  t;-17,  3.  AnA/NCVC  staled  that  the 
A(.A's  manual  of  available  CNG  fueling  sLitii'ns 
should  !«!  "leferenccd,"  but  did  not  indirale 
whr'h.  t  'nat  .slmuld  be  on  the  AF"V  label  or  in  Iho 
IXlEbrcH  hure.  .MJA/NGVC  (Trl.  105.  The 
Commissiiin  notes  that  the  DOE  brochure  lists  .MiA 
and  NtAT  as  sources  for  additional  information 
,il)out  (;NC[>owered  AFVs.  See  B-3,  23. 

'■"  MC.-MD.  11-7,2.  See  oho  NACAA  (Tr ).  I'H-. 
do  the  extent  there  .ire  different  grades,  "we  dnr 't 
knnw  all  the  fuels  out  ttipre."). 

•■'"DOE.  H-10.  6;(Tr.).  172-73. 

'"■'  Sif  H-3,  16  (electricity),  18  (ethanol),  i'l) 
(methanol).  22  (('N(;),  24  (propane). 


information  while  refueling,  the 
principal  component  of  alternative  fuels 
is  addressed  in  the  Commission's  Fuel 
Rating  Rule  *«  and  this  SNPR.*" 

c.  Descriptive  disclosures  on  AFV 
labeling— {I)  List  of  comparative 
factors. — ^The  Commission  proposed 
that  AFV  labels  disclose  general, 
descriptive  information  pertinent  to  all 
consumers  considering  an  AFV 
purchase.*'^  These  descriptive 
disclosures  would  comprise  the  second 
and  third  parts  of  the  AFV  label.  The 
second  part  of  the  AFV  label  would 
contain  a  form  notice  stating,  in 
substance,  that  vehicles  powered  by 
different  fuels  have  different  costs  and 
benefits,  and  that  consumers  should 
consider  those  differences  when 
considering  an  AFV  purchase.  The 
Commission  believed  that  this 
information  could  help  consumers 
evaluate  information  disclosed  on  other 
labels,  in  advertising,  and  from  other 
sources.*"  The  Commission  also 
believed  that  requiring  a  list  of  factors 
consumers  could  use  to  consider  and 
compare  AFVs  would  encourage  AFV 
manufacturers,  conversion  companies, 
and  dealers  to  provide  additional 
information  to  meet  consumers' 
expectations  and  needs.*"* 

Specifically,  the  label  would  list  the 
following  six  factors  consumers  should 
consider  before  purchasing  an  AFV: 
Fuel  type  (i.e.,  the  fuel  or  fuels  that 
power  the  vehicle);  operating  costs; 
environmental  impact;  health  and 
safety;  on-road  performance  (i.e., 
cruising  range,  cold  start  capability  and 
refueling  time);  and  fuel  availability.*'-'* 
Each  factor  would  be  supplemented 
>  with  a  brief  explanation  of  how  it  is 
relevant  to  an  AFV  purchase.  For 
example,  for  fuel  type,  the  label  would 
contain  a  statement  that  AFVs  are 
designed  to  be  powered  by  a  certain  fuel 
or  fuels,  and  that  consumers  should  be 
aware  of  which  fuel(s)  powers  that 
particular  AFV.  For  operating  costs,  the 
label  would  state  that  the  total  cost  of 
operating  an  AFV  includes,  among  other 


"-.Sw  16  CFR  306.10(a)  (1994)  (requiring 
ri-.iil.-rs  to  post  automotive  fuel  ratings). 

*•  '  See  proposed  rule  section  309.15. 

■■    W  FR  24014,  24020 

*"Jd  The  Commission  reached  a  similar 
toMclasion  when  it  issued  labeling  requirements  for 
used|rr.otor  vehicles.  In  that  proceeding,  the 
C;ominission  concluded  that  requiring  disclosure  of 
a  sta$dard  list  of  purchasing  considerations  could 
convey  useful  information  to  consumers.  See  Used 
Motot- Vehicle  Trade  Regulation  Rule,  Statement  of 
Basisand  Purpose,  49  FR  45692.  45706,  Nov.  19. 
1984  (list  of  major  defects  that  can  occur  in  u.sed 
motor  vehicles  provides  consumers  with  a 
framework  for  evaluating  and  comparing  warranty 
coverage  and  counteracts  dealer 
misrapre.sentations). 

*'^59FR  24014.  24020. 

*'*  5?  FR  24014.  24020. 


things,  fuel  and  maintenance  costs,  and 
that  those  costs  for  AFVs  are  different 
than  for  gasoline-fueled  vehicles  and 
can  vary  considerably.  A  similar  format 
was  proposed  for  the  four  other 
comparative  purchasing  factors  (i.e.. 
environmental  impact,**  health  and 
safety.*"  on-road  performance.**  and 
fuel  availability**^). 

Twenty-two  commenters  addressed 
this  aspect  of  the  Commission's 
proposal.  Five  commenters  supported 
the  proposal  without  modification. ■♦'o 
AGA/NGVC  stated  that  it  "d[idj  not 
disagree  with  the  list"  but  was 
"concerned"  that  such  a  requirement 
could  "unnecessarily  raise  consumers 
(sic)  concerns"  about  AFVs.*" 

Six  other  commenters  opposed  or 
criticized  the  proposal.  Of  those.  Boston 
Edison  stated  that  alerting  consumers  to 
issues  they  shbuld  consider  before 
purchasing  an  AFV  without  providing 
comparative  information  on  those 
factors  did  not  fulfill  EPA  92's  intent.'"- 
AAMA  and  ETC  stated  that  the  list 
format  would  not  be  useful  to 
consumers,  and  AAMA  and  NPGA 
stated  that  the  list  contained  too  much 
information  and  would  overwhelm 
consumers.*"  NADA  stated  that  the 
information  should  be  contained  in  an 
information  booklet.*'*  Texas  ADA 
opposed  all  new  labeling  generally  and 


■"■For  environmental  impact,  the  labels  would 
slate  that  all  vehicles  (conventional  and  AF^'s) 
affect  the  environment  in  ways  both  direct  (e.g.. 
how  the  vehicle  processes  the  fuel)  and  indirect 
(e.g..  how  the  fuel  is  produced  and  brought  to 
market).  Accordingly,  in  evaluating  the 
environmental  impact  of  a  particular  AFV, 
consumers  should  consider  all  environmental  co.>ts 
associated  with  driving  a  vehicle  powered  by  that 
alternative  fuel,  as  well  as  any  benefits  as  compared 
to  gasoline.  Id 

■••■For  health  and  safely,  the  labels  would  notify 
consumers  that  different  fuels  raise  different  health 
and  safely  concerns.  As  a  result,  consumers  should 
consider  any  hedith  and  safety  issues  associated 
with  normal  driving  and  refueling,  and  in  the  event 
of  an  accident.  Id. 

*""For  on-road  performance,  the  labels.would 
advise  consumers  that  vehicles  powered  bv 
different  fuels  w  ill  differ  in  terms  of  their  cruising 
range  (i.e..  how  many  miles  the  vehicle  will  go  on 
a  full  .supply  of  fuel),  cold  start  capabilities  (i.e.. 
ability  to  start  a  cold  engine),  and  refueling  and'nr 
recharging  time  (i.e.,  how  long  it  will  take  to  refill 
the  vehicle's  fuel  tank  to  full  capacity).  Id. 

■•"For  fuel  availability,  the  labels  would  advise 
consumers  to  determine  whether  a  refueling  and'or 
recharging  infrastructure  has  been  developed  for  the 
AFV  under  consideration  which  meets  their  driving 
needs.  Id. 

""CAS.  C-17,  3-4.  (Supp.).  2,  (Tr.),  166;  Mobil. 
G-2.  cover  letter  at  1  and  5-6;  NAFA.  G-20.  3; 
Nebraska  EG,  H^.  1;  RFA.  G-5,  5.  One  other 
commenter  indicated  general  support  for  all  aspects 
of  the  Commission's  proposal.  Texas  RRC,  H-3. 1 . 

""  AGA/NGVC,  G-6.  11. 

"=  Boston  Edison.  G-26.  6-7,  B-9. 

^  ^'  AA.Vl A.  G-7.  1-2;  ETC.  G-24.  6;  NPGA.  C-18. 

7.' 

<''\ADA.G-19.  2. 


specifically  opposed  including  the  list 
on  any  AFV  label.*" 

Ten  comments  supported  the 
proposal  in  general  but  suggested 
modifications  to  certain  aspects.  Two  of 
those  comments  suggested  omissions 
from  the  list.  TVA  suggested  that  fuel 
availability  be  omitted  because 
information  regarding  that  factor  could 
become  outdated  quickly.* "«  DOT/ 
NHTSA  stated  that  safety  should  be 
omitted  (because  all  motor  vehicles 
must  be  labeled  to  indicate  that  they 
conform  to  applicable  Federal  safety 
standards)  and  replaced  with  a  notice 
that  safety  information  is  available  from 
NHTSA 's  Auto  Safety  Hotline.*'^ 

Three  comments  suggested  that 
certain  factors  be  added  to  the  list.  PCC 
stated  that  the  list  should  advise 
consumers  to  compare  the  AFVs 
purchase  price  to  a  comparable 
gasoline-powered  vehicle.*'"  EIA/EEU- 
ISD  suggested  that  the  label  include 
information  about  the  AFVs  emissions 
certification  rating,  where  consumers 
can  find  the  rating,  and  some  reference 
to  its  significance  in  meeting  clean-air 
goals.*'"  UCS  stated  that  the  list  should 
include  energy  security,  and  that  the 
label  should  explain  that,  "in  evaluating 
the  energy  security  impacts  of  a 
particular  AFV,  consumers  should 
consider  its  impact  on  the  U.S.'s 
dependency  on  energy  imports  frotn 
politically  unstable  regions  of  the 
world,"*-" 

API,  Unocal  and  UCS  supported 
listing  environmental  impact  as  a  factor, 
but  suggested  that  the  explanation  of  its 
relevance  be  modified.  Specifically, 
Unocal  suggested  that  consumers  be 
advised  to  consider  how  the  alternative 
fuel  under  consideration  compares  to 
reformulated  gasoline*-'  and  other  ( 

alternative  fuels,  and  not  just  I 

conventional  gasoline.*--  API  siiy^ested  - 
that  consumers  be  advised  to  consider 
all  "relevant  and  objective" 
environmental  costs  (instead  of  simply 
"all  environmental  costs")  as  compared 
to  conventional  or  reformulated  gasoline 
(instead  of  simply  "gasoline").*-"'  UCS 


■"Ml  appears  that  Texas  AU.A  may  have 
interpreted  the  Commission's  proposal  to  require 
objective  disclosures  as  ro  each  of  ihe  six  factors 
Texas  ADA.  G-11.  1-3 

'"•TVA.  H-5.  2. 

"'D0T/.\HTSA.H-1.  1-2. 

'"•PCC.G-22.  2. 

""EIAEEU-ISD.  H-2. 1. 
-   «"UCS.&-16.  2. 

■■-'  Reformulated  gasoline  is  specially  refined 
gasoline  with  low  levels  of  smog-forming  volatile 
organic  compounds  and  hazardous  air  pollutants. 
The  1990  Clean  .Air  .Act  Amendments  reqiiires  sale 
of  reformulated  gasoline  in  the  nine  smoggiest 
areas. 

'"  Unocal,  G^.  2. 
«'API.C^25.6-7. 
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stated  that  in  evaluating  environmental 
impact,  consumers  should  consider 
certain  different  emissions  categories 
(e.g.,  ozone  precursors  and  carbon 
monoxide).''" 

Comments  from  three  government 
agencies  suggested  further  modifications 
within  the  basic  proposed  format.  DOE 
suggested  that  characterizations  for  four 
of  the  factors  (i.e.,  operating  costs, 
health  and  safety,  on-road  performance 
and  fuel  availability)  be  consolidated 
into  a  "short  paragraph,  because  it  will 
be  difficult  to  say  anything  conclusive 
about  these  factors  in  such  a  limited 
amount  of  space.  The  paragraph  could 
indicate  that  the  performance  of  AFVs 
in  those  areas  maybe  (sic)  different  from 
similar  gasoline-fueled  vehicles."  *^^  It 
also  suggested  that  separate 
characterizations  for  the  other  two 
factors  (i.e.,  fuel  type  and  environmental 
performance)  should  remain,  but 
environmental  performance  should  be 
expressed  by  disclosing  the  EPA 
emission  level  to  which  the  AFV  has 
been  certified.'*^* 

CEC  stated  that  the  list  should  explain 
the  significance  of  each  factor  and 
present,  "at  least  in  generic  terms," 
comparative  characteristics  of  the 
alternative  fuels  in  terms  of  these 
factors.-*^'  EPA  generally  supported  the 
list  of  comparative  factors,  but 
cautioned  that  information  should  be 
available  from  other  sources  of 
information  for  each  of  the  factors  listed 
on  the  label. '•^'*  It  also  suggested  that 
consumers  be  advised  to  consider 
acceleration  rates  and  refueling  methods 
when  evaluating  on-road  performance, 
and  noted  that  two  of  the  proposed 
factors  (fuel  type  and  operating  costs) 
will  be  disclosed  on  methanol  and  CNG 
vehicles  under  its  new  fuel  economy 
labeling  regulations.''-^^ 

The  standard  list  of  factors  for 
comparisons  proposed  in  the  NPR  does 
not,  by  it.self,  disclose  comparative  cost- 
benefit  information.  In  developing  this 
revised  proposal  the  Commission  has 
considered  whether  including  such  a 
list  on  AFV  labels  would  constitute 
"appropriate  information  with  respect 


«'UCS.  G-16.  2. 


«'DOE.H-10.6.  (Tr).  173. 

«'CEC.  H-8. 9-10.  CEC  acknowledged  "the 
difficulty  in  promulgating  a  uniform  notice  bearing 
sul)$tantive  descriptions  of  factors  such  as  fuel 
availability,  particularly  in  view  of  the  variations  in 
refueling  infrastructure  and  the  evolving  nature  of 
the  alternative  fuels  market."  CEC,  H-a.  10.  CEC 
also  did  not  give  examples  of  how  comparative 
characteristics  for  other  pertinent  factors  could  be 
expressed  or  displayed  on  a  "simple"  label. 

«"  EPA.  H-4,  2-4.  EPA  did  not  state  that  any  of 
the  proposed  six  factors  should  be  removed  from 
the  list  for  this  reason. 

'"Id. 


to  costs  and  benefits"  (as  that  phrase  is 
used  in  section  406(a)),  and  would  be 
useful  to  consumers.  As  noted,  the 
majority  of  the  commenters  indicated 
that  this  approach  would  provide 
consumers  with  useful  information.  In 
addition,  the  Commission  cannot,  as  a 
practical  matter,  require  disclosure  of 
comparative  information  as  to  every 
relevant  factor  given  the  constraints  of 
a  simple  label  format.  Accordingly,  the 
Conmiission  has  again  concluded  that 
the  AFV  labels  should  contain  a 
standard  list  of  factors  consumers 
should  consider  before  acquiring  an 
AFV. 

The  Commission  also  has  determined 
to  modify  the  list  and  explanatory 
statements  proposed  in  the  NPR  to 
reflect  other  aspects  of  this  SNPR.  For 
example,  the  label  format  for  new 
covered  vehicles  should  reflect  the  fact 
that  the  Commission  is  proposing 
objective  disclosures  as  to  cruising 
range  and  environmental  performance. 
Thus,  for  those  vehicles,  the 
Commission  proposes  that  the 
discussion  of  those  factors  be  omitted 
from  the  list.  Similarly,  the  Commission 
proposes  to  omit  health  and  safety  from 
the  list  because,  as  discussed  below,-"" 
the  proposed  AFV  label  will  refer 
consumers  seeking  safety  information  to 
NHTSA's  Auto  Safety  Hotline. 

The  Commission  also  proposes  to  add 
a  new  factor  to  the  list  addressing 
energy  security  and  the  fuel's  domestic 
content.  As  noted  previously,  objective 
information  regarding  that  factor  would 
be  useful  to  consumers  but  cannot 
feasibly  be  displayed  on  a  label.-"' 
However,  DOE's  information  brochure 
includes  a  general  discussion 
addressing  that  topic  for  each  of  the 
featured  fuels.  For  this  factor,  the 
Commission  proposes  that  the  label 
advise  consumers  that  alternative  fuels 
can  reduce  U.S.  reliance  on  imported 
oil,  especially  if  all  the  fuels' 
components  are  produced  in  this 
country,  and  that  they  should  consider 
whether  the  fuel  powering  the  vehicle  is 
typically  produced  domestically  or  is 
imported. 

The  Commission  also  proposes 
retaining  the  remaining  four  factors  (fuel 
type,  operating  costs,  on-road 
performance,  and  fuel  availability) 
because  all  four  will  likely  be  important 
for  consumers  to  consider  before 
purchasing  an  AFV.*32  Information 
about  the  AFV's  fuel  type  will  be 
available  directly  from  the  dealer;  and 


*^See  infra  section  m(C)(2)(c)(2). 

*"  See  supra  section  in(C)(2)(b)(2). 

<"  See  59  FR  24014,  24016  nn.68.  70,  75,  79  and 
24017  nn.83,  87.  89. 97, 101. 102. 106  and 
accompanying  text  (ANPR  commenters  identifying 
those  factors  as  t)eing  important  to  consumers). 


the  other  factors  are  addressed  in  DOE's 
information  brochure.'*"  The 
Commission  proposes  no  change  to  the 
explanatory  statement  described  in  the 
NPR  Tor  fuel  type,  operating  costs,  and 
fuel  availability.  For  on-road 
performance,  however,  the  Commission 
proposes  (pursuant  to  EPA's  suggestion) 
adding  references  to  differences  in 
acceleration  rates  and  refueling 
methods.  To  reflect  that  change,  that 
category  is  renamed  "Performance/ 
Convenience." 

Labeling  for  used  covered  vehicles 
would  follow  a  similar  format.  Those 
labels  would  advise  consumers  to 
consider  the  following  six  factors  before 
selecting  a  used  AFV:  Fuel  type, 
operating  costs,  environmental  impact, 
performance/convenience,  fuel 
availability,  and  energy  security/ 
domestic  content  of  the  fuel. 
Explanatory  statements  for  four  of  those 
six  factors  (i.e.,  fuel  type,  operating 
costs,  fuel  availability,  and  energy 
security/domestic  content)  would  be 
identical  to  the  statements  on  labels  for 
new  covered  vehicles.  Explanatory 
statements  as  to  the  final  two  factors 
(environmental  impact  and 
performance/convenience)  would  be 
modified  to  reflect  the  fact  that  those 
labels  would  not  disclose  objective 
information.  Thus  for  environmental 
impact,  the  label  would  state  that  all 
vehicles  (conventional  and  AFVs)  affec'; 
the  environment  directly  (e.g..  tailpipe 
emissions)  and  indirectly  (e.g..  how  the 
fuel  is  produced  and  brought  to  market), 
and  that  consumers  should  compare  the 
environmental  costs  of  driving  an  AFV 
with  a  gasoline  powered  vehicle.  For 
performance/convenience,  the 
explanatory  statement  would  state  that 
vehicles  powered  by  different  fuels 
differ  in  terms  of  cruising  range,  cold 
start  capabilities,  refueling  and/or 
recharging  time,  acceleration  rates,  and 
refueling  methods. 

The  Commission  has  also  tentatively 
determined  that  other  suggested 
additions  or  modifications  to  this  part  of 
the  AFV  label  may  not  be  appropriate. 
For  example,  the  revised  proposal  does 
not  address  reformulated  gasoline 
because  the  Commission  is  aware  of  no 
readily-available  information  source 
which  compares  the  properties  of 
alternative  fuels  to  that  friel.  Similarly, 
reference  advising  consumers  to 
compare  an  AFV's  purchase  price  to  a 
comparable  gasoline-powered  vehicle  is 
omitted  because  consumers  could  be 


'"Although  EPA  fuel-economy  labels  disclose 
information  regarding  fuel  type  and  operating  costs, 
those  lat)els  are  not  yet  required  for  AFVs  powered 
by  all  alternative  fuels.  59  FK  39638.  39639. 


expected  to  consider  that  factor  on  their 
own. 

(-' )  Urfonal  to  other  sources  of 
information.  The  Commission  proposed 
that  the  third  part  of  the  AFV  label 
contains  a  statement  directing 
consumers  to  other  sources  of  objective 
information  regarding  AFVs.^34  xhe 
Conmiission  developed  this  proposal 
after  considering  the  fact  that  while  EPA 
92  directed  DOE  to  "produce  and  make 
available"  an  infonnation  package,  the 
statute  does  not  require  AFV  dealers  or 
conversion  companies  to  provide 
consiuners  with  copies  of  the 
infonnation  package  or  to  notify  them  of 
its  availability.""  Accordingly,  the  third 
part  of  the  AFV  label  would  contain  a 
statement  informing  consumers  that 
further  information  about  ahemative 
fuels  and  AFVs  is  available  from  DOE. 

Twenty  of  the  37  commenters 
addressed  this  issue.  Eleven 
coniinenters,  including  DOE.  supported 
the  proposal  in  its  entirety.^-'*  DOE 
rocominended  that  the  AFV  label  advise 
consumers  that  they  can  obtain  copies 
of  DOE's  consumer  information  package 
hy  calling  the  toll-free  telephone 
number  for  DOE's  National  Alternative 
Fuels  Hotline.""  Five  others  supported 
the  proposal  but  with  modifications.  Of 
those  live,  DOT/NIITSA  recommended 
that  the  label  advise  consumers  that 
they  con  call  the  toll-free  telephone 
number  for  NHTSA's  Auto  Safety 
HotlirKj  to  obtain  information  regarding 
vehicle  safety.'""  CAS  suggested  that  the 
AKV  label  advise  consumers  that  free 
copios  of  DOE's  infonnation  brochure 
were  available  from  the  AFV  dealer  or 
lonvtfrsion  company."-'*'  NADA 
recoinniended  that  the  label  refer 
consumers  to  the  DOE  information 
package  and  EPA's  Gas  Mileage 
Chiide.-'*'  NPGA  sujjgested  that  the  label 
also  (jontain  addresses  and  phone 
numbers  of  organizations  and  relevant 
industry  associations  where  consumers 
may  ;lsk  questions  and  obtain  further 
iiitorriiation."-"  AAMA  supported  the 
(  oncopt  of  the  proposal  but 
recommended  that  AFV  manufiicturers 
hi!  given  the  discretion  to  determine 
vvher^the  information  is  disr;losed  (i.e.. 


'">'!  FK  24014.  2-102 1. 

■     ^J  !  .S.C  13231  (.Supp.  IV  199.11. 

"  i;  iM.Mi  Edison,  l)-26.  <);  CEC.  tI-8.  It):  DOE. 
II- m.  a  dr.).  173-74:  tlA/EEtJ-I.Sn.  1 1-2.  1:  ETC. 
(■r-:.'4.  (i  MC-MP.  li-7,  2:  NAFA.  G-20.  3:  Nebraska 
l-.O.  U-6|  1:  RFA.  C;-5.  5.  (Supp.).  1  (rtssuming 
indiistri  ha.s  tlie  opportunity  to  rc->  inv  the  DOE 
firochuw  prior  to  publicdlion);  .Sun.  (>-],  2:  Tnx.ii 
KKC,  Hf^,  1. 

"  not.  H-10.  6.  (Tr.l,  173-74 
"•Ul)T/NHTSA.tl-l.2. 
•  'l'./^S(.Sii()p.).G-17.  2.  4. 
'^«  N.\l)A.  0-19.  2 

"'Ni'i;A,rr-i8,fi 


on  a  dedicated  label  or  combined  with 
existing  labels).*"^ 

Without  addressing  the  merits  of  this 
aspect  of  the  Commission's  AFV 
labeling  proposal,  one  comment  (from 
TexasADA)  opposed  the  proposal 
generally  as  part  of  its  opposition  to  all 
new  labeling.""'  This  general  opposition 
was  based  on  TexasADA's  belief  that 
new  labeling  would  create  hazards 
during  test  driving."**  Three  comments 
stated  that  it  was  not  possible  to  support 
or  oppose  the  proposal  because  the  DOE 
information  brochure  was  not  yet 
available  for  review.*"' 

The  referral  statement  proposed  in  the 
NPR  does  not,  by  itself,  disclose  cost- 
benefit  information.  In  developing  this 
revised  proposal,  the  Commission  has 
thus  considered  whether  including  a 
statement  on  the  AFV  label  directing 
consumers  to  other  sources  of  objective 
information  regarding  AFVs  would  help 
consumers  make  reasonable  choices  and 
comparisons.  The  Commission  al.so 
considered  whether  including  such  a 
statement  v.'as  feasible,  given  the 
constraints  of  a  simple  label  format. 
After  considering  the  record,  the 
Commission  believes  that  including  a 
standard  statement  referring  consumers 
to  pertinent  government  information- 
sources  is  consi.stent  with  section 
40f>(a)'s  legislative  purpose. 

The  comments  al.so  indicated  that  a 
referral  to  objective  infonnation  sources 
would  be  useful  to  consumers.  The 
Commission  concludes  that,  given  the 
nature  of  tlie  disclosure,  consumers 
considering  either  new  or  u.sed  AFVs 
would  find  this  statement  equally 
relevant.  Accordingly,  the  Commission 
has  tentatively  determined  that  a  precise 
referrace  to  DOE's  consumer 
information  brochure  and  iMITSA's 
vehicle  sati'iv  hotline  is  appropriate  on 
labeling  irr  new  and  used  covered 
AFVs.  To  implement  that  tentative 
determination,  the  label  formats  for  new 
and  used  covered  vehicles  includes 
.standard  statements  informing 
c:onsumers  that  they  can  obtain  (1) 
copies  of  a  free  consumer-information 
brochure  and  general  information  aliout 
aitornative  fuels  and  AFVs  by  calling 
the  toll-free  telephone  number  for  DOE's 
Notional  Alternative  Fuels  Hotline,  and 
(2)  vehicle  safety  information  bv  calling 
the  toll-free  telephone  number  for  DOT/ 
NHTSA's  Auto  Safety  Hotline.""^ 


♦•-'  AAMA.  G-7.  2. 

"  TexasADA.  (;-U.l. 

'"Id. 

*«AGA/Nr;VC.  (;-«.  1 1:  API.  G-25.  h-7:  Motiii. 
f',-2, 6. 

♦^.Si.f  Figuri!  6  (new  covered  vehicles)  and  H 
(used  coverBd  vehicles)  at  the  end  of  this  SNI'R 


3.  Label  Size  and  Format 

In  the  NPR.  the  Commissior 
announced  its  tentative  determination 
that  a  label  larger  than  that  proposed  for 
fuel  dispensers  would  be  needed  to 
accommodate  the  greater  number  of 
required  disclosures.""^  Accordingly, 
the  Commission  proposed  requiring  that 
AFV  labels  be  7Vi  inches  wide  by  11 
inches  high.  Those  dimensions  are  the 
same  as  for  labels  required  by  the 
Commission's  Used  Car  Rule,  which 
have  adequate  room  to  display 
effectively  a  large  amount  of 
information.""" 

Four  commenters  addressed  this 
issue."**  CEC  and  RF'A  stated  that 
requiring  a  standard  label  format  (i.e., 
one  which  disclosed  the  same 
information  in  the  same  order)  would  be 
most  useful  to  consumers. ■^^'  Te.xasADA 
.stated  that  the  Commission  should  not 
require  the  posting  of  AFV  labels  on 
windows  because  of  po.ssible  hazards 
during  test  driving."''  EPA  noted  that 
the  proposed  label  size  is  larger  than  the 
dimensions  of  its  fuel  economy  labels*" 
and  suggested  that  the  Commission 
consider  whether  the  AFV  label's  size 
and/or  posting  location  could  ob.struct  a 
driver's  view  during  test  driving."-''^ 

As  noted,  required  labeling  under  the 
Commission's  AFV  labeling 
requirements  must  be  "simple." 
Accordingly,  in  developing  this  revised 
proposal  the  Commission  has 
considered  how  best  to  meet  consumers' 
needs  given  the  statutory  and  practical 
constraints  of  vehicle  labeling.  The 
Commission  proposes  tliat  AFV  labels 
be  reduced  from  the  size  proposed  in 
the  NFRand  measure  7  inches  wide  by 
.=5'  J  inches  high."''"  This  reduction  in 
label  size  will  reduce  a  possiblt-  risk  to 
.safety,  if  any.  associated  with  a  label  the 
size  of  the  Buyers  Guides  reqiiirvd  by 
the  Used  Car  Rule."'^'*  vet  also  \n-  ijirg'e 


'""5<1FR  24014.  24020. 

'*'I6CFR455.2ia)l2)(ia94). 

'"API  slated  that  latiel  size  a. .d  (umint  issiias 
1  uiild  best  be  answered  by  .M'V  manufacturers  and 
tonvcrlprst.  API.  G-25.  8.  Twi,  other  com.T.enters 
indicated  generdl  support  of  the  Co:Timission's 
proposal.  ElA/LEU-ISn.  H-2. 1:  Ttixas  RRC.  M-3.  1. 

••'"CtC  H-8.  1 1  ("lljhe  use  nf  s:andard  sizes  and/ 
orformats  will  faciiilute  ii.se  liv  cun.sumers");  RFA. 
1^5.  5  (a  standard  formal  "wii'  ii^ketompdriyins 
iiy  the  consumer  simple"). 

*"TexasAUA.G-ll,2. 

"■EPA  fuel  economy  labels «rp  rectangular  in 
shape  with  a  mlnimusTi  height  o!  4.5  inches  and  a 
minimum  length  ot  7  inches  wide.  40  CFR  tiOO.307- 
8f.(H)(l)(d(l9a3). 

^"  EPA.  11-4.  4. 

*'*Src  proposed  rule  §§  309.iO(b)  (lor  new 
.  i(\-ered  vehicles).  30'J.2Iibl  (lor  used  covered 
vehicles). 

"'As  part  of  its  ongoing  Rt^;iI.,:or\  R.-view  of  the 
l!sed  (^r  Rule,  the  Commission  is  revewing  tho 
rorniat.  including;  the  size,  of  the  Biivws  Guides 
r"(|iiired  under  thai  Rule. 
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enough  to  accomodate  all  pertinent 
information  in  a  readable  format.  After 
reconfiguring  the  size  and  format 
proposed  in  the  NPR  to  reflect  the 
comments  and  information  to  be 
disclosed,  the  Commission  proposes 
that  two-sided  labels  be  posted  on 
covered  vehicles  as  described  below. 

The  Commission  proposes  that 
information  required  to  be  disclosed  by 
its  AFV  labeling  requirements  be 
displayed  on  a  visible  window  surface 
in  tJiree  label  formats.  The  first  label 
format  would  be  for  new  covered  AFVs 
designed  to  operate  solely  on  alternative 
fuel.  Figures  4  and  6  illustrate  samples 
of  this  format;  figure  4  (containing 
objective  information  particular  to  that 
vehicle)  would  appear  on  the  front  of 
the  label,  and  figure  6  (containing 
general  information)  would  appear  on 
the  back. 

The  second  label  format  would  be  for 
new  covered  vehicles  capable  of 
operating  on  alternative  fuel  and  on 
conventional  fuel.  Figures  5  and  6 
illu.strate  samples  of  this  format;  figure 
5  (containing  objective  information 
particular  to  that  vehicle)  would  appear 
on  the  front,  and  figure  6  again  would 
appear  on  the  back.  The  third  label 
format  would  be  for  used  covered  AFVs. 
Figures  7  and  8  illustrate  samples  of  this 
format:  figure  7  would  appear  on  the 
front,  and  figure  8  would  appear  on  the 
back. 

The  proposed  rule  also  addresses 
general  format  issues  common  to  all 
three  labeling  formats.  For  example, 
headlines  and  text  for  all  labels  are 
.standard  as  illustrated  in  the  sample 
labels.-''^''  In  addition,  no  marks  or 
information  other  than  that  specified  in 
the  proposed  labeling  requirements 
shall  appear  on  any  of  the  labels.-'-'y 

4.-Consolidation 

In  the  NPR,  the  Commission 
considLML'd  whether  consolidating  new 
AFV  disclosures  "with  other  labels 
providing  information  to  the  consumer" 
would  be  appropriate  at  the  present 
time.-''"'  Consolidation  as  required  by 
EPA  92  could  be  undertaken  in  one  of 
twoAvays:  either  by  incorporating  new 
AFV  disclosures  into  existing  labels,  or 
by  incorporating  existing  disclosures 
into  new  AFV  lat)els.  As  to  the  first 
category,  the  Commission  tentatively 
concluded  that  it  should  not  consolidate 
new  AFV  disclosures  into  existing 
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''••.S«prf)posr;d  rule  §§  309.20(e)  (for  new 
covered  vehicles),  309.21(e)  (for  used  covered 
vehicles). 

*^"Sre  prn^Mised  rule  §§  309.20(b)  (for  new 
I  overed  vehicles).  309.21(b)  (for  used  covered 
vehicles). 

■"M2  U.S.C.  132:11(h)  (Siipp.  IV  1993);  59  FR 
2->014.  24019. 


labels.-*"  As  to  the  second  category,  the 
Commission  noted  that  regulations 
requiring  the  posting  of  vehicle  labels 
providing  information  regarding  fuel 
economy  and  costs,  emissions 
certification  compliance,  and  safety  are 
in  effect  or  under  active  consideration 
by  other  governmental  bodies.  Because 
consumers  would  have  immediate 
access  to  this  information  in  other 
required  labels,  the  Commission 
similarly  concluded  that  providing  the 
same  information  on  its  AFV  labels  (in 
a  different  format)  could  confuse 
consumers  and  was  therefore 
unnecessary. 

Twelve  commenters  addressed  this 
issue.-"**'  Three  of  those  twelve 
commenters  opposed  or  expressed 
concern  about  consolidation.  TVA 
opposed  all  consolidation  because  it 
would  provide  no  benefit  to 
consumers.-'*''  EPA  stated  that  new  AFV 
information  could  not  reasonably  be 
incorporated  into  its  fuel  economy  label 
because  they  already  are  "crowded."-"*^ 
NACAA  stated  that  consolidation 
"probably  makes  sense,"  but  "my 
experience  in  dealing  [with]  a  lot  with 
dealers  is  that  they're  not  so  full  of 
stickers  that  dealers  don't  put  on  their 
own  to  add  for  options  *   *   *.  So  I  don't 
think  we've  reached  the  saturation 
point."  ^3 

Eight  other  commenters  suggested 
that  any  new  information  required  to  be 
disclosed  by  the  Commission's  AFV 
labeling  requirements  be  incorporated 
into  existing  labels.  Two  commenters 
(Bo.ston  Edison  and  NADA)  suggested 
that  new  information  pertaining  to 
AFVs  he  consolidated  into  the  EPA  fuel 
economy  label  because  consumers 
currently  rely  on  that  label  for 
information  regarding  fuel,  fuel 
economy,  and  operating  costs.-'*^ 
TexasADA  stated  that  new  information 
should  be  incorporated  into  the 
Monroney  label. ^"^ 


''"  59  FR  24014,  24019. 

■"■"Two  other  commcn'.ers  inditdted  gentTtd 
support  with  all  aspects  of  the  Commission's  NPR 
proposal.  EIA/EEU-ISD.  H-2.  1;  Texas  RRC.  H-3,  1. 

•»iTVA.  H-.S.  1. 

■^-EPA  (Tr).  211  ("Everybody  si.w  how  crowded 
this  (i.e.,  the  EPA  label)  already  was.  I  guess  it 
depends  on  what  type  of  information  ultimately 
ends  up  whether  we  would  have  difilcultir^  with 
consolidating  the  EPA's  label.  But  we're  looking  at 
information  overload  right  now.").  DOE,  in  a 
comment  responding  to  the  Commission's  ANPR. 
stated  further  that.  "Survey  work  has  indicated  that 
the  fuel  economy  label  already  contains  loo  much 
information*  •   •  ").  DOE,  E-IO.  4. 

■^'NACAA(Tr.).  215-216. 

^-^ Boston  Edison  (Supp.).  G-26.  12,  Ex.  5 
(information  regarding  EP.^  emi.ssion  standard, 
cruising  range,  and  domestic  fuel  content  should  bt; 
incorporated  into  EPA  label):  NAD.\.  0-19,  1, 

■*'  Texas  ADA.  G-1 1. 1.  A  "Monroney  label- 
contains  the  information  required  bv  15  l^.S.C 


AAMA,  Chr>sler.  Ford,  and  CM  stated 
that  allowing  AFV  manufacturers  the 
flexibility  of  incorporating  new  AFV 
•information  into  existing  labels  would 
"greatly  reduce  compliance  costs  and 
the  production  burden  of  installing 
another  label." -'^  Automobile 
manufacturers  are  "running  out  of  room 
to  add  additional  labeling"  (because  of 
existing  and  contemplated  labeling 
requirements)-*^^  and  allowing 
flexibility  would  "ensure  the  lowest 
cost  to  the  consumer."-*'^''  Requiring  new 
AFV  labels  could  also  overload 
consumers  with  information,  thus  "not 
likely  creatling]  the  desired  impact  on 
the  consumer."  ■''"^ 

One  commenter  (CAS)  suggested  that 
the  Commission  incorporate  existing 
information  (NHTSA  (determinations 
that  the  vehicle  complies  with  or  has 
been  e.xempled  from  federal  motor- 
vehicle  safety  standards)  into  its  AFV 
labels.-*^"  CAS  also  suggested  that  the 
Commission  require  that  this  label  be 
attached  to  EPA's  fuel-economy  label,  so 
that  information  regarding  fuel  -*■' 

economy,  cruising  range,  and  emissions 
would  appear  in  the  same  general 
area.-*"'  RFA  stated  that  it  did  not 
oppose  consolidation  of  AFV 
information  into  existing  labels  hut 
suggested  that  all  AFV  related 
information  should  be  kept  in  the  same 
spot  on  each  AFV.-'"'- 

As  noted  previously,  EPA  92  requires 
the  Commission  to  consolidate  its  AFV 
labels  with  other  labels  providing 
information  to  consumers  "where 
appropriate."  In  developing  this  revised 
proposal  the  Commission  has  thus 
considered  the  propriety  either  of 
incorporating  the  information  the 
Commission  will  require  for  AFVs  into 
existing  labels  (e.g.,  EPA's  fuel  economy 
label  or  the  Commission's  used  car 
Buyers  Guide),  or  of  incorporating 
existing  information  into  its  AFV  labels. 
For  both  options,  the  Commis.sion  notes 
that  consolidation  could  help 
consumers  by  collecting  pertinent 
information  in  a  central  location. 
Industries  affected  by  the  labeling 


1231-1233  (disclosing,  inter  alio,  each  vehicle's 
make,  model,  identification  numlx^r,  and 
manufacturer's  suggested  retail  price). 

■«>AAMA.  G-7.  2.  Chi>sU<r.  Ford,  and  GM 
supported  AAM.^'s  comment  on  that  point. 
Chry-sler,  G-13.  1:  Ford.  G-14, 1;  t;M,(;-8.  3,  5.  5«7 
o/so  AAMA  (Tr.),  210  (iame). 

^■'GM.G-a,  3. 

**Chrvsler.G-13,  1. 

««r,M.  G-8,  4. 

•""CAS,  G-17.  5;  (Supp.),  (i-7.  CAS  qualified  its 
comment  by  slating  that  it  was  difficult  to  comment 
on  the  drgret!  of  consolidation  without  first 
knowing  how  much  information  the  Cximmi.'sion 
require  be  disclosed.  CAS,  G-17  (Supp.).  6. 

'"CAS,G-17(Supp.),  6. 

^'=  RFA  (Supp),  C;-5.  1. 


requirements  could  also  benefit  by 
possibly  reducing  their  compliance 
costs.  However,  disturbing  labeling 
formats  with  which  consumers  are 
familiar  could  create  confusion. 
.Attempting  to  fit  additional  disclosures 
into  existing  labels  also  raises  the 
possibility  that  the  label  will  overload 
consumers  with  excessive  amounts  of 
information.  Accordingly,  the 
Commission  concludes  that 
consolidating  the  information  proposed 
to  be  disclosed  with  other  labels 
providing  information  to  consumers  is 
not  appropriate  at  the  presttnt  time. 

i  Effective  Date 

In  the  NPR  the  Commission  propo.sed 
that  its  AFV  labeling  requirements  l)e 
effeilive  ninety  days  after  publication  of 
a  final  rule  in  the  Federal  Register,  and 
sought  t:omment  on  that  proposed 
effective  date.*'^  Five  commenters 
addressed  this  i.ssiie.'*''-'  CEC  stated  that 
the  Commission's  proposal  allowed 
sufficient  time  for  implementation.  »■■* 
Fixihie  and  Thomas  BB  expressed 
concern  about  supporting  the  proposed 
t.lleclive  date  before  the  Commission 
had  announced  the  content  of  its  AFV 
labeling  requirements  in  more  detail.*^" 

AAMA  and  NPGA  opposed  the 
jiroposed  effective  date  because, 

"Ihlnsed  on  past  experience  with  new 
lahei  requirements,"  affei:ted  industries 
uuiild  need  a  period  greater  than  ninety 
ilays  to  design,  order,  receive,  and 
iii.stall  required  labels  on  affected 
vehictes.""  As  a  result,  ninety  davs  did 
not  allow  adequate  time  for 
(  oinpliance.*^"  AAMA  suggested  that 
the  AFV  labeling  requirements  be 
t^flective  at  least  nine  months  after 
publication;'''"  NPGA  recommended  six 
iiionlhs,**'  AAMA  also  stated  that 
requiring  compliance  within  nine 
mouths  would  not  "impede  the  label's 
intent"  hecau.se  DOE  has  issued  its 
information  package,  the  market  for 
AFVs  is  small  in  the  near  term,  and 
most  AFV  purchases  in  the  near  term 
will  be  made  by  fleet  operators  who 

will  already  be  well  educated  with 
respec:t  to  [AFVsl  through  their  direct 


"59  F-R  24014.  24017.  24022. 
^  »'*Two  other  commenters  (AG.\/NG\'C  and  API) 
-!  lied  that  this  issue  could  be.st  be  addressed  by 
AKV  manufacturers  and  aftermarket  converters 
U;A/NCVC.  G-«.  12:  API.  G-25.  B. 
'  -CEC,  11-8, 12. 

'  -Flxible,  G-1 2.  2;  Thomas  IIH,  G-1  (I.  2. 
'■  ■  AAMA,  G-7,  3:  s«e  also  NPGA.  G-18,  6  (same), 
\.'\MAh  comments  on  that  point  were  supported 
;  y  (>..-> sur.  Ford,  and  (;M.  Chrjsler,  G-1 3. 1:  F'ord, 
'.-14,  l,GM,G-8, 1. 

'■"AAMA,G-7.  3;Mt;A,(;-I8,f.. 

'"  N  'C;a,G-18,6 


interacllon  with  vehicle 
manufacturers."  *" 

EPA  92  does  not  address  when  the 
Commission's  AFV  labeling 
requirements  must  be  effective.  In 
developing  this  revised  proposal  the 
Commission  has  thus  considered  how 
liest  to  balance  consumers'  needs  for 
comparative  information  with  industry's 
need  for  a  reasonable  period  of  time  to 
come  into  compliance.**'^  After 
considering  the  comments,  the 
Commission  believes  that  the  propo.sttd 
effective  date  (i,e.,  ninety  days  after 
publication  in  the  Federal  Register)  is 
both  reasonable  and  consistent  with 
EPA  92's  legislative  program. 

Comments  from  automobile 
manufacturers  indicated  that  indu.stries 
affected  by  the  AFV  labeling 
requirements  would  require  far  greater 
than  ninety  days  to  comply  with  the 
final  rule.  As  a  result,  the  Commission 
has  considered  the  extent  to  which.a 
ninety-day  etfe<:tive  date  would  cause 
an  unreasonable  hardship  to  the 
industries  affected  by  the  proposed  rule. 
The  Commi.ssion  notes  that  for  used 
covered  AFVs.  its  proposal  requires 
dis<:Iosure  of  .standard  information  in  a 
uniform  format.*'*'  Implementation  of 
that  ntquirement  would  thus  simply 
require  obtaining  copies  of  the  required 
label  format  and  arranging  for  posting  in 
affcH;ted  vehicles.  Because  the 
Commission  does  not  believe  that  the 
market  for  u.sed  vehicles  powtsred  hy 
alternative  fuels  is  extensive  at  this 
time,  it  is  al.so  not  likely  that  this 
requirement  will  prosuiitly  affect  a 
significant  number  of  used  vehicle 
dealers. 

For  new  covered  AFVs,  the 
Commission's  revised-proposal  would 
require  disclosure  of  a  combination  of 
information:  standard  information 
pertinent  to  all  AFVs  in  general  and . 
objective  information  particular  to  each 
AFV.  For  these  vehicles  the  Commission 
notes  that  the  objective  information 
required  to  be  disclosed  should  either 
be  available  or  readily  a.scertainable.  For 
example,  the  vehicles  mu.st  be  certifitxl 
as  meeting  an  EPA  certification 
standard,  so  AFV  manufacturers  will 
have  ready  access  to  that  information. 
The  Commission  also  notes  that 
recently-issued  EPA  regulation>< 
regarding  AFV  fuel-economy  labeling 


•*^'AAM.A.G-7.  3 

•"As  noted,  EPA  92  requires  the  Comrrission  to 
consider  "the  problems  associated  with  developing 
and  publishing  useful  and  timely  cost  and  tjenefit 
informalUm,  taking  into  account  lead  time,  costs, 
the  frequency  of  changes  in  costs  and  benefits  iha' 
may  occur,  and  other  relevant  factors."  42  ll.S.t'. 
I32.12(al  (Supp.  IV  1993). 

•"Sep  proposed  nile  § 309  203(e)  (content  of 
Idtii.'ls  for  u.'ied  covered  vehicles). 


were  effective  no  later  than  sixty  days 
after  publication  in  the  Federal 
Register.*'* 

The  Commission  believes  that 
consumers  will  need  comparative 
information  shortly  after  the  final  nile's 
publication  date  in  mid-1995,  because 
EPA  92's  fleet  acquisition  mandates 
begin  with  fiscal  year  1996  for  the 
federal  fleet  **'  and  model  year  1990  for 
alternative  fuel  providers.-*"'* 
Accordingly,  after  considering  the 
record,  the  Commission  proposes  thai 
its  .^FV  labeling  requirements  be 
effective  ninety  days  after  publication  in 
the  Federal  Register. 

fi.  Updating  AFV  Labeling  Requirements 

As  noted  previously.  EPA  92  direrrts 
the  Commission  to  update  its  lalxiling 
requirements  "periodically"  (a  duration 
not  otherwise  defined  in  the  statute)  "to 
reflect  the  most  recent  available 
information."'"''  This  requirement 
contrasts  with  EPA  92's  direction  to 
DOE  to  update  its  consumer  information 
pat;kage  "annually."  ■*»8  Given  the 
irregular  pace  of  such  technological 
development  and  regulatory  activity,  the 
Commission  believes  thcit  a  flexible 
approach  will  best  meet  lonsumers' 
needs.  For  example,  although  the 
Commission  understands  that  EPA  will 
promulgate  rules  that  require  fuel 
economy  labeling  for  vcliick's  powered 
by  I.PG.  hydrogen,  electricity  and  other 
aiterfiative  fueis.'»8«  the  Commission 
cannot  predict  when  those  standards 
will  he  adopted.  The  Commission 
therefore  intends  to  keep  apprised  of 
pertinent  technological  advances, 
monitor  the  extent  to  which  other 
governmental  agencies  impose  labeling 
recjuirements.  and  then  update  its  AFV 
labeling  requirements  as  appropriale. 

IV.  Regulator}-  Flexibility  Act 

Tiie  Regulatory  Flexibility  Ai:t 
(  "RFA")  requires  agencies  to  prepare  a 
regulatory  flexibility  analssis  when 


^^59  rR  39638,  J9()38,  Aug.  3.  1994  (fuel 
fi.ononiy  U's\  procedures  and  labelii;s 
riiquirements).  Other  pertinent  EP.\-r(t;i;!.iUor!s 
have  similar  (or  shorter)  effective  dates.  S(  r.  e.f>. 
Fleet  Standiirds  Rule,  59  FR  50042,  50042,  Sept.  30, 
1994  (rule  efft!c!ive  no  later  than  60  days  after 
publication):  Ga.seous  Fuels  Rule,  59  Fi<  46472, 
48472,  S«-pt.  21.  1994  (rule  effective  no  later  than 
60  days  after  publication):  Clean  Fuel  Fleet 
Program,  Definitions  and  General  Provisions,  58  Fk 
64679. 64679.  Dec.  9.  1993  (rule  effective  30  days 
after  publication):  Clean  Fuel  Fleet  Program; 
Transportation  Control  Measure  E\emp;ioi:s.  and 
Related  Provisions.  58  FR  11888.  11888.  March  1. 
1993  (rule  effective  two  days  after  publication). 

*"'42  ll.S.C.  13212  (.Supp.  I\'  1993). 

•"•42  U.S.C  13251  (Supp.  IV  1<«93).  .V.uui.siiioii 
requirements  for  private  fieet  operators  bj^in  in 
model  year  1999.  42  U.S.C  13257  (Supp.  IV  19911 

•""42  U.S.C  13232ia)  (Supp.  IV  1993) 

♦••42  U.S.C  13231  (Supp.  IV  1993) 

'""  59  I-R  39638.  3963M 
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publishing  a  proposed  rule  unless  the 
proposed  rule,  if  promulgated,  would 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  '•«'  In  the  NPR,  the 
Commission  stated  that  the  economic 
impact  of  the  proposed  requirements 
appeared  to  be  de  minimis.  At  that  time, 
the  Commission  proposed  no 
recordkeeping  requirements,  and  the 
proposed  disclosures  consisted  of 
information  that  was  basic  and  easily 
ascertainable.  The  Commission 
tentatively  concluded  in  the  NPR  that 
the  proposed  rule  also  would  not  affect 
a  substantial  number  of  small  entities 
because  information  the  Commission 
possessed  indicated  that  relatively  few 
companies  currently  sell  alternative 
fuels  or  manufacture,  convert,  or  sell 
AFVs.  Of  those  that  manufacture  or  sell 
AFVs,  most  are  not  "small  entitliesj"  as 
that  term  is  defined  either  in  section  601 
of  RFA''^i  or  applicable  regulations  of 
the  Small  Business  Administration.^^^ 

In  light  of  these  factors,  the 
Commission  certified  in  the  NPR  that 
the  labeling  requirements  in  the 
proposed  rule  would  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
and,  therefore,  that  a  regulatory  analysis 
was  not  necessary.  To  ensure  the 
accuracy  of  its  certification,  the 
Commission  requested  comment  on 
whether  the  proposed  rule  would  have 
a  significant  impact  on  a  substantial  • 
number  of  small  entities.  The 
Commission  received  no  comments  in 
response  to  the  NPR  concerning  its 
analysis  under  RFA. 

The  labeling  di!»clo.sure  requirements 
the  Commission  now  proposes  do  not 
impose  significant  additional 
requirements  over  those  proposed  in  the 
NPR.  The  Commission  now  proposes, 
however,  requiring  that  producers  and 
distributors  of  non-liquid  alternative 
fuels  (other  than  electricity),  retailers  of 
non-liquid  alternative  fuels  (including 
electricity),  and  manufacturers  of 
electric  vehicle  charging  system 
equipment  and  electrical  energy 
dispensing  systems  for  electric  vehicles 
maintain  records  to  substantiate  certain 
product-specific  disclosures  that  must 
be  included  on  labels.  In  addition,  the 
Commission  now  also  proposes 
requiring  that  AFV  manufacturers 
maintain  records  to  substantiate  tlie  two 
product-specific  disclosures  that  must 
be  included  on  labels. 

Despite  these  additional  proposed 
requirements,  the  Commission  has 
preliminarily  concluded  that  the 


proposed  rule,  if  enacted,  would  have  a 
minimal  effect  on  all  business  entities 
within  the  affected  industries, 
regardless  of  their  size.  Available 
information  suggests  that  approximately 
1,000  companies  import,  produce, 
refine,  distribute,  or  retail  CNG  to 
consumers.  Further,  only  approximately 
50  companies  manufacture  or  distribute 
electric  vehicle  fuel  dispensing  systems, 
and  no  more  than  250  retail  companies 
sell  electricity  to  consumers  through 
such  systems  for  the  purpose  of 
recharging  electric  vehicle  batteries. 
Except  for  those  companies  that  sell 
non-liquid  alternative  fuel  (including 
electricity)  to  consumers,  the 
Commission  believes  most  of  these 
industry  members  are  not  "small 
entities"  as  that  term  is  defined  in 
section  601  of  the  Regulatory  Flexibility 
Act  and  in  the  regulations  of  the  Small 
Business  Administration,  found  in  13 
CFR  Part  121  (1994). 

Although  there  may  be  some  "small 
entities"  among  retail  sellers  of  non- 
liquid  alternative  fuels  (including 
electricity),  the  labeling  rules  propo.sed 
today  would  likely  have  only  a  minimal 
impact  on  these  small  entities.  Any  such 
impact  would  likely  consist  of  minimal 
additional  recordkeeping  and  of 
retailers  merely  placing  labels  on  fuel 
dispen.sers  (to  the  extent  this  is  not  done 
by  distributors  for  their  retailer 
customers).  The  impact  on  small 
entities,  therefore,  appears  to  be  dc 
minimis  and  not  significant. 

In  light  of  these  factors,  the 
Commission  certifies  under  RFA  that 
the  rule  proposed  in  this  notice  would 
not,  if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory  analysis 
is  not  necessary .'•^3  To  ensure  the 
accuracy  of  this  certification,  however, 
the  Commission  requests  comment  in 
section  VIII.B,  below,  on  whether  the 
proposed  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  including  specific  information 
on  the  number  of  entities  in  each 
category  that  would  be  covered  by  the 
proposed  rule,  the  number  of  these 
companies  that  are  "small  entities,"  and 
the  average  annual  burden  for  each 
entity.  After  reviewing  any  comments 
received  on  this  subject,  the 
Commission  will  decide  whether  the 


preparation  of  a  final  regulatory 
flexibility  analysis  is  appropriate. 

V.  Regulatory  Review 

The  Commission  has  implemented  a 
program  to  review  all  of  its  current  and 
proposed  rules  and  guides.  One  purpose 
of  the  review  is  to  minimize  the 
economic  impact  of  new  regulatory 
actions.  As  part  of  that  overall 
regulatory  review,  the  Commission 
solicited  comments  in  the  NPR  on 
questions  concerning  benefits  and 
significant  burdens  and  costs  of  the 
proposed  rule  and  alternatives  to  the 
proposals  that  would  increase  benefits 
to  purchasers  and  minimize  the  costs 
and  other  burdens  to  firms  subject  to  the 
rule's  requirements.  Only  NACAA's 
comment  raised  an  issued  not 
previously  covered  in  other  parts  of  this 
notice. 

Specifically.  NACAA  stated  that  it 
believes  federal  labeling  requirements 
for  alternative  fuels  and  alternative 
fueled  vehicles  are  essential  because 
many  jurisdictions  have  no  provisions 
to  cover  engine  fuels.  It  urged,  however, 
that  the  Commission's  regulations  in  no 
way  preclude  localities,  as  needed,  from 
creating  more  stringent  labeling 
requirements  for  alternative  fuels. 
NACAA  stated  that  it  believes  the 
Commission's  proposed  labeling 
requirements  would  not  create  undue 
burdens  on  consumers  or  indu.stry.-'"-' 

The  preemption  standard  in  the 
propo-sed  rule  is  the  same  as  the 
standard  used  in  other  Commission 
rules,  i.e.,  the  rule  supersedes  only  stale 
and  lo<:al  laws  and  regulations  that  are 
inconsistent  with,  or  would  frustrate  the 
purposes  of,  the  requirements  of  the 
rule.^''-''  Under  this  standard,  state  or 
local  laws  or  regulations  that  create 
more  stringent  labeling  requirements  for 
alternative  fuels  would  not  be 
preempted  unless  those  laws  or 
regulations  would  frustrate  the  purposes 
of  the  Commission's  rule.  In  addition,  a 
State  or  local  government  could  petition 
the  Commission,  for  good  o-use,  to 
permit  the  enforcement  of  any  part  of  a 


'•"5U.S.C.  603(a),  605(b). 
«'  5  U.S.C  601(6). 
'^nCmPart  121  (1094). 


'""This  analysis  and  conclusion  is  consistent 
with  Comniission's  analysis  and  conclusion  in  its 
StatKment  of  Basis  and  Purpose  ("SBP")  for  the 
liquid  alternative  fuels  amendments  to  the  Fuel 
Riiting  Rule.  In  that  SBP,  the  Commission  certified 
that  the  Fuel  Rating  Rule's  similar  requirements 
would  not  have  a  signincanl  impact.  SS  FK  41356, 
41J69-41370. 


*'"  NACAA,  H-6.  2. 

**>  See  §  309.104  of  the  text  of  the  proposed 
lat)eling  rule  in  section  XI,  tx-low.  This  preemption 
standard  is  different  than  the  standard  in  the  Fuel 
Rating  Rule.  Under  §  306.4  of  the  Fuel  Rating  Rule, 
"no  State  or  any  political  subdivision  thereof  may 
adopt  or  continue  in  effect,  except  as  provided  in 
subsection  (b),  any  provision  of  law  or  regulation 
with  respect  to  such  act  or  omission,  unless  such 
provision  of  such  law  or  regulation  is  the  same  as 
the  applicable  provision  of  this  title."  16  CFR  306.4 
(1994).  The  preemption  provision  in  the  Fuel  Rating 
Rule  is  specified  by  Section  204  of  the  Petroleum 
Marketing  Practices  Act.  IS  U.S.C  2824.  There  is 
no  similar  provision  that  applies  to  this  proposed 
rule. 


State  or  local  law  or  regulations  that 
would  be  preempted  by  the  rule. 

API  encouraged  the  Commission  to 
review  the  rule,  particularly  after ' 
private,  voluntary  consensus  standards 
organizations  develop  fuel 
specifications  for  alternative  fuels.  API 
also  encouraged  the  Commission  to 
consider  reviewing  the  rule  as  new 
alternative  fuels  enter  the 
marketplace.''^'' 

The  Commission  intends  to  conduct 
reviews  as  necessary  to  take  into 
consideration  relevant  developments.^''^ 
Section  406  of  EPA  92  requires  the 
Commission  to  update  the  rule 
periodically  to  refiect  the  most  recently 
nvailahle  information,  and  the 
Coiimiission's  ongoing  regulator)' 
re\  itivv  process  schedules  all  rules  and 
t; 'ides  for  review  at  least  once  every 
•in-vfir  period. 

\'I.  Paperwork  Reduction  Act 

Tile  Paperwork  Reduction  Act 
(  riv\")-»^8  and  regulations  of  the  Office 
ot  Maimgement  and  Budget  (••O.MB")-'^^ 
implementing  the  PR.\,  require  agencies 
to  oht.iin  clearance  for  regulations  that 
1:. .  o!\  e  the  "collection  of  information," 
wi'ich  includes  both  reporting  and 
recordkeeping  requirements.  Because 
tin-  rule  the  Commission  proposed  in 
il;'.'  NFI^  contained  disclosure 
ri  tjinrements  only,  the  Commission 
(or.'iliicied  there  was  no  proposed 

inlormation  collection"  to  sul)mit  to 
0MB  for  clearance.  To  ensure  tlie 
accuracy  of  its  conclusion,  however,  the 
CkHiiniission  solicited  comments  in  the 
NPR  on  any  paperwork  burden  that  the 
puhtic  believed  the  proposed 
requirements  might  impose.  The 
Coniniission  received  no  comments  in 
ru^pon.se  to  the  NPR  concerning  this 
cc)iu:liision  or  any  papenvork  burden 
tlie  proposed  rule  might  have  imposed. 

Consistent  with  the  Fuel  Rating  Rule's 
reqiiirenients  for  sellers  of  liquid 
allnmative  fuels,  however,  the 
Coai.Tiission  now  proposes  requiring 
ihat  ji.-oducers,  importers,  refiners,  and 
distributors  of  non-liquid  alternative 
fLiels  (other  than  electricity),  retailers  of 
non-Iiquid  alternative  fuels  (including 
electricity),  and  manufacturers  and 
distributors  of  electric  vehicle  fuel 
dispenser  systems  maintain  records  to 
substantiate  the  product-specific 
disclosures  that  would  be  required  on 
fuel  dispenser  labels.  In  addition,  the 
Commission  now  proposes  requiring 
that  AFV  manufacturers  maintain 
records  to  substantiate  two  product- 


specific  disclosures  tliat  would  be 
required  on  AFV  labels. 

The  proposed  recordkeeping 
requirements  are  "collections  of 
information"  as  defined  by  5  CFR 
1320.7(c)  (1994).  the  OMB  regulations 
implementing  PRA.  They  therefore  will 
be  submitted  to  OMB  for  review  under 
the  PRA  before  the  Commission  issues 
the  final  rule.  The  Commission  believes, 
however,  that  the  propo.sed 
recordkeeping  requirements,  if  enacted, 
would  impose  a  minimal  annual 
"collection  of  information"  burden  on 
each  covered  party  within  the  affected 
industries. 

The  Commission  also  expects  that 
certifications  for  non-liquid  alternative 
fuels  (other  than  electricity)  will  be 
noted  on  documents  (shipping  receipts, 
etc.)  already  in  use,  or  will  be 
accomplished  with  a  one-time  letter  of 
certification,  consistent  with  current 
procedures  for  gasoline  and  liquid 
alternative  fuel  suppliers  covered  by  the 
Fuel  Rating  Rule.  Producers,  importers, 
refiners,  and  distributors  of  non-liquid 
alternative  fuels  (other  than  electricitv). 
and  retailers  of  non-liquid  alternative 
fuels  (including  electricity)  need  merely 
file  and  retain  these  certifications  as  the 
required  recordkeeping. 

The  Commission  expects  that 
manufacturers  of  electric  vehicle  fuel 
dispenser  systems  will  permanently 
mark  the  required  disclosures  en  the 
equipment  or  sy.stems,  or  will  note  that 
information  on  documents  (shipping 
receipts,  etc.)  already  in  use. 
Manufacturers  need  merely  file  and 
retain  records  demonstrating 
substantiation  for  the  proposed  labeling 
disclosures.  Distributors  and  retailers 
need  merely  file  the  documents 
provided  to  them  by  the  manufacturers 
or  distributors.  If  the  systems  are 
permanently  marked  by  the 
manutacturers.  distributors  and  retailers 
may  rely  on  the  permanent  markings  as 
the  required  recordkeeping. 

In  the  liquid  alternative  fuel 
amendments  to  the  Fuel  Rating  Rule, 
the  Com.mission  estimated  that  the 
information  collection  burden 
associated  with  that  rule's 
recordkeeping  requirements  was  six 
minutes  per  year  per  industry 
member.^""  This  estimate  was  small 
because  the  records  at  issue  were  likely 
to  be  retained  by  the  industry  during  the 
normal  course  of  business,  and  the 
"burden."  for  OMB  purposes,  is  defined 
to  exclude  effort  that  would  be 
expended  in  any  event. ^"  The 


Commission  believes  that  the  same 
burden  per  covered  industry  member  is 
appropriate  for  the  proposed 
recordkeeping  requirements  in  this 
rulemaking  proceeding. 

The  Commission  also  propo.ses 
requiring  that  AFV  manufacturers 
maintain  records  to  sul  ^tantiate  the 
tailpipe  emission  standard  to  which  the 
vehicle  has  been  certified  by  EPA  and 
their  estimates  of  each  vehicle's  cruising 
range.  Pursuant  to  the  proposed  rule, 
manufacturers  would  calculate  cruising 
range  values  in  one  of  three  ways.. For 
vehicles  required  to  comply  with  EPA's 
fuel-economy  labeling  provisions, 
cruising  range  would  be  calculated 
using  the  vehicle's  estimated  fuel- 
economy  rating.''"^  For  electric  vehicles, 
cruising  range  must  be  calculated  in 
accordance  with  the  Society  of 
Automotive  Engineers'  "Recommended 
Practice,"  J1634.  For  other  vehicles  not 
yet  required  to  be  labeled  with  EPA's 
fuel  economy  stickers,  the  Commission 
proposes  that  manufacturers  posse.ss  a 
reasonable  basis,  consisting  of 
competent  and  reliable  evidence,  for  the 
cruising  range  values  disclosed.  Also 
under  the  Commission's  proposed  rule. 
AFV  labels  for  new  covered  vehic;les 
would  contain  a  graphic  depicting  the 
exhaust  emis.sion  standard  to  which  the 
vehicle  has  been  certi'   'd  pursuant  to 
applicable  EPA  regulations."'  The 
Commission  estimates  that  the 
information  collection  burden 
associated  with  the  proposed 
recordkeeping  requirements  for  AFV 
manufacturers  would  be  thirty  minutes 
per  vear  per  manufacturer. 

The  Commission  estimates  that 
approximately  1,300  industry  members 
would  be  covered  by  tlie  recordkeeping 
requirements  that  apply  to  the  proposed 
rule's  fuel  labeling  disclosures.  Of  these, 
the  Commission  estimates  that 
approximately  1,000  industry  members 
import,  produce,  refine,  distribute  or 
retail  CNG  to  the  "public  for  use  in  AF\'s. 
The  Commission  estimates  that 
approximately  50  industry  members 
manufacture  or  distribute  electric 
vehicle  fuel  dispensing  systems  and  that 
no  more  than  250  companies  retail 
electricity  to  the  public  through  electric 
vehicle  fuel  dispensing  systems.  The 
Commission  estimates  that  currently 
few.  if  any,  industry  members  sell 


■•"•.M'i.C-25.9. 

■■  .s.e  supra  sections  IlUB)(5)(d)  and  111(C)(6). 
"'•t4  use.  3501-3520. 
"«5CFR  1320.7(c!. 


*"58  FR  41356.  41370-41371. 

""  Section  1320.7(b)(1)  of  the  regulations 
implementing  the  Paperwork  Reduction  ,^ct.  5  CFR 
1320.7(b)(1)  (1994).  Slates: 


"The  time  and  financial  resources  necessary  to 
comply  with  a  collection  of  information  that  would 
be  incurred  by  persons  in  the  normal  course  of  their 
activities  (e.g..  in  compiling  and  maintaining 
business  records)  will  be  excluded  from  the 
"burden"  if  the  agency  demonstrates  that  the 
reporting  or  recordkeeping  activities  needed  to 
comply  are  usual  and  customary." 

'<'-4b  CFR  Part  600  (1993). 

•""40  CFR  Parts  86  and  88  (1993). 
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hydrogen  to  consumers  for  use  in  AFVs. 
Based  on  these  figures,  the  Commission 
estimates  that  the  total  yearly  burden 
information  collection  burden  of  the 
proposed  rule  on  these  industry 
members  would  be  130  hours  (six 
minutes  per  year  times  1,300  industry 
members). 

Although  under  the  proposed  rule 
manufacturers  would  be  required  to 
determine  cruising  ranges  and  emission 
standards  for  different  models  of 
vehicles,  the  burden  estimate  is  small 
because  the  records  at  issue  are  likely  to 
be  developed  and  retained  by  the 
industry  d  iring  the  normal  course  of 
business.  The  Commission  estimates 
that  approximately  58  industry 
members  would  be  covered  by  the 
proposed  rule's  cruising  range  and 
emission  standard  recordkeeping 
requirements.  This  is  based  on  similar 
estimates  EPA  made  in  connection  with 
its  emission  standards  recordkeeping 
requirements  contained  in  a  final  rule 
establishing  two  clean-fuel  vehicle 
programs.  The  information  collection 
requirements  in  EPA's  rule  were 
submitted  to  0MB  by  EPA  and 
discussed  in  ICR  No.  1694."'*  Based  on 
these  figures,  the  Commission  estimates 
that  the  current  total  yearly  burden  of 
the  proposed  rule  on  the  58  industry 
members  would  be  29  hours  (thirty 
minutes  per  year  times  58  industry 
members). 

Consequently,  the  Commission 
estimates  that  the  total  burden 
associated  with  complying  with  the 
Rule's  recordkeeping  requirements  for 
AFVs  and  non-liquid  alternative  fuels 
(including  electricity),  as  proposed, 
would  be  a  total  of  approximately  159 
hours  per  year  for  all  affected  industry 
members.  To  ensure  the  accuracy  of 
these  burden  estimates,  however,  the 
Commission  solicits  comment  on  the 
paperwork  burden  that  the  proposed 
requirements  may  impose  to  ensure  that 
no  additional  burden  has  been 
overlooked. 

VII.  Metric  Usage 

The  r;(  trie  measurement  system  is  the 
preferred  system  of  weights  and 
measures  for  United  States  trade  ahd 
commerce. '^^  Federal  law  requires 
federal  agencies  to  use  the  metric 
measurement  system  in  all 


procurements,  grants  and  other 
business-related  activities  (including 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  likely  to  cause 
significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.**  In  the 
NPR,  the  Commission  identified  one 
section  of  the  proposed  rule  with  a 
potential  for  use  of  metric  terms. 
Specifically,  the  Commission  proposed 
in  the  NPR  that  AFV  labels  disclose  fuel 
tank  capacity  in  gallons.  The 
Commission  sought  comment  on 
whether  to  require  metric  or  dual  (i.e.. 
metric  and  non-metric)  units  for  this 
disclosure. 

Five  commenters  addressed  the  issue 
of  whether  the  Commission  should 
require  disclosures  of  metric 
measurements.  CEC  encouraged  the  use 
of  dual  disclosures  (i.e.,  in  both  "inch- 
pound"  and  metric  measurements).5«^ 
RFA  stated  that  volumes  of  liquid 
alternative  fuels  should  be  expressed  in 
terms  of  gallons  at  the  present  time 
since  that  is  the  volume  measurement 
most  familiar  to  U.S.  consumers,  but 
that  it  did  not  believe  there  would  be 
any  drawbacks  to  duel  units  of 
measurement,  i.e..  both  gallons  and 
liters.*^  AGA/NGVC  opposed  requiring 
metric  disclosures.*'*  API  stated  that, 
although  public  awareness  of  metric 
units  is  not  high  at  this  time,  a  dual  fuel 
tank  labeling  requirement  for  fuel  tank 
capacity  would  accommodate  the 
provisions  of  the  Federal  Metric 
Conversion  Act.^'o  NFGA  stated  that  it 
recognizes  and  supports  the  overall, 
long  term  goal  of  the  Congress  to  change 
the  domestic  economy  to  metric  units. 
However,  with  respect  to  AFVS,  NPGA 
believes  consumer  labels  should 
disclose  fuel  tank  capacity  in  US  gallons 
for  the  time  being,  with  metric  units 
required  for  all  vehicles  on  a  uniform 
basis  at  some  time  in  the  future.*" 

The  Commission  has  decided  not  to 
propose  that  AFV  labels  disclose  fuel 
tank  capacity  in  gallons.  However,  the 
Commission  now  proposes  to  require 
that  AFV  labels  disclose  cruising  range, 
i.e.,  miles  on  one  tank  or  charge.*'^ 


"-Upet  Sundards  Rule.  59  FR  50O42.  50O7J, 
Sept.  30. 1994.  Under  EPA's  Clean  Fuel  Fleet 
Program,  a  percentage  of  new  vehicles  acquired  by 
certain  fleet  owmers  located  in  covered  areas  will 
be  required  to  meet  clean-fuel  fleet  vehicle  emission 
staniiards.  The  California  Pilot  Test  Program 
requires  manufaclurers  lo  sell  light-duty  clean-fuel 
vehicles  in  California. 

"■'  15  l!.S.C.  205h.  See  oho  Exec.  Order  No. 
12.770.  56  FR  35801.  [uly  21. 1991  (i-Tplenierl.ng 
section  205b!. 


so'CED.H-a.  12. 

""FRA.G-S.e. 

""  AGA/NGVC  G-6. 10-11. 

»'»AP1,  G-25.9. 

'"NPGA. G-18,  5  (makes  little  sense  to dllow 
conventionally  fueled  vehicles  to  continue  use  of 
non-metric  units  for  fuel  tank  capacity  but  require 
the  use  of  metric  units  on  alternative  fueled 
vehicles  which  collectively  comprise  only  a  sm^ll 
fraction  of  the  total  number  of  such  vehicles  in 
service  and  use).  Likewise.  NPGA  believes  that  a 
requirement  for  dual  units  (metric  and  non-metric) 
should  be  deferred  until  such  notation  is  required 
of  all  covered  vehicles.  Id.  at  5. 

"'See  §§  309.20  and  309.22  of  the  text  of  the 
proposed  rule  in  section  XI  infra. 


Given  the  limited  size  of  the  proposed 
AFV  label  and  the  amount  of 
information  it  would  contain,  the 
Commission  does  not  believe  that  it 
would  be  practical  to  include  metric 
equivalents.  The  Commission,  therefore, 
does  not  propose  requiring  disclosure  of 
cruising  range  in  metric  (i.e.,  kilometers) 
as  well  as  inch-pound  measurements 
(i.e..  miles). 

VIII.  Invitation  to  Comment 

The  Commission  invites  interested 
persons  to  address  any  questions  of  fact, 
law,  or  policy  that  they  believe  may  heat 
upon  the  proposed  rule.  The 
Commission-particularly  desires 
comment,  however,  on  the  questions 
listed  below. 

Before  adopting  a  final  rule, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commission.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act"'  and  the 
Commission's  Rule  of  Practice,'  '^ 
durir^  normal  business  days  from  3:30 
a.m.  to  5  p.m.,  at  the  Public  Reiererice 
Room,  Room  130,  Federal  Trade 
Commission.  6th  and  Pennsylvania 
Ave.,  NVV.  Washington,  DC  20580. 

A;  Proposed  Labeling  Rule 

1.  Alternative  Fuel  Labeling 

(a)  Should  the  Commission  issue  its 
proposal  for  labeling  of  non-liquid 
alternative  fuels  as  a  final  rule?  If  yes, 
whv;  if  no,  why  not? 

(b)  What  are  the  advantages  of  the 
Commission's  proposal? 

(c)  What  costs  or  problems  are 
associated  with  the  Commission's 
proposal?  How  might  the  Commission 
modify  its  proposal  to  minimize  any 
such  co.sts  or  problems,  while 
maintaining  the  benefits? 

(d)  Would  any  disclosures  specified 
by  existing  law  (either  federal,  state,  or 
local)  affect  the  Commission's 
alternative  fuels  labeling  proposal? 

(e)  Should  the  Commission  require 
any  additional  or  alternative 
disclosures,  or  variations  on  the 
proposed  disclosures? 

(1)  If  yes:  (a)  Why?  (b)  What  should 
be  disclosed?  (c)  Are  there  any 
adequate,  generally  accepted  standards 
upon  which  to  base  those  disclosures? 
(d)  What  are  those  standards?  (e)  What 
costs  or  problems  are  associated  with 
this  option?  (0  How  might  the    ' 
Commission  modify  its  proposal  to 
minimize  any  such  costs  or  problems, 
while  maintaining  the  benefits? 

(2)Ifno,  why  not? 


"'5U.S.C.552. 
"<t6CFR4.lHl99-J). 


(0  Should  the  Commission  require 
disclosure  of  the  principal  component 
of  the  non-liquid  alternative  fuels  CNG 
and  hydrogen  and  permit  disclosure  of 
other  components,  expressed  as  " 
minimum  molecular  percentages? 

(1)  If  yes:  (a)  Why?  (b)  What  are  the 
benefits  of  such  a  requirement?  (c)  How- 
should  information  about  those 
components  be  calculated  and 
displayed?  (d)  What  costs  or  problems 
are  associated  with  requiring  such  a 
disclosure?  (e)  How  might  the 
Commission  minimize  any  such  costs  or 
problems,  while  maintaining  the 
benefits? 

(2)  If  no.  why  not? 

(g)  Should  the  Commission  require 
any  additional  or  alternative 
disclosures,  or  variations  on  the 
proposed  disclosures? 

(1)  If  yes:  (a)  Why?  (b)  What  should 
be  disclosed?  (c)  Are  there  any 
adequate,  generally  accepted  standards 
upon  which  to  base  those  disclosures? 
(d)  What  are  those  standards?  (e)  What 
costs  or  problems  are  associated  with 
this  option?  (f)  How  might  the 
CcwTimission  modify  its  proposal  to 
minimize  any  such  costs  or  problems, 
while  maintaining  the  benefits? 

(2)  If  no,  why  not? 

(h)  Should  the  Commi.ssion  require 
disclosure  of  the  type  of  fuel  (i.e.. 
electricity),  kilowatt  capacity,  the 
voltage  at  which  electrical  power  is 
supplied,  the  type  of  current  supplied 
(either  AC  or  DC),  the  maximum  current 
in  amperes  that  can  be  delivered,  and 
whether  the  dispenser  is  conductive  or 
iiuliictive  on  labels  on  electrical 
dispensers  and  electric  charging 
t^-quipment  used  to  recharge  EV 
haUeries? 

(1)  If  yes:  (a)  Why?  (b)  What  are  the 
benefits  of  such  a  requirement?  (c)  How 
should  those  operating  parameters  be 
described  and  defined?  (d)  How  should 
infortnation  about  those  parameters  be 
calculated  and  displayed?  (e)  What  costs 
or  problems  are  associated  with 
req\iiring  such  a  disclosure?  (f)  How 
might  the  Commission  minimize  any 
such  costs  or  problems,  while 
maintaining  the  benefits? 

(2)Ifno.  why  not? 

(i)  Should  the  Commission  require 
any  additional,  fewer  or  alternative 
disclosures,  or  variations  on  the 
proposed  disclosures? 

(1)  If  yes:  (a)  Why?  (b)  What  should 
be  disclosed?  (c)  Are  there  any 
adequate,  generally  accepted  standards 
upon  which  to  base  those  disclosures? 
(d)  What  are  those  standards?  (e)  What 
costs  or  problems  are  associated  with 
this  option?  (f)  How  might  the 
Commission  modify  its  proposal  to 


minimize  any  such  costs  or  problems, 
while  maintaining  the  benefits? 

(2)  If  no.  why  not? 

(j)  Should  the  Commission  require  the 
same  size  and  format  in  its  labeling  for 
non-liquid  alternative  fuels  as  required 
by  the  Fuel  Rating  Rule  for  liquid 
alternative  fuels? 

(1)  If  yes,  why? 

(2)  If  no,  why  not? 

(k)  Should  the  Commission  require 
use  of  specific  ASTM  or  other  test 
procedures  to  substantiate  disclosure  of 
the  minimum  percentage  of  methane  in 
CNG  and  of  hydrogen  in  hydrogen  gas, 
and  of  any  other  components  in  CNG  or 
hydrogen  that  sellers  wish  to  disclose? 

(1)  If  yes.  should  the  Commission 
require  use  of  ASTM  D  1945-91, 
"Standard  Test  Method  for  Analysis  of 
Natural  Gas  by  Gas  Chromatography."  to 
substantiate  the  disclosure  of  the 
minimum  percentage  of  methane  in 
CNG?  Why?  Should  the  Commission 
require  use  of  ASTM  D  1946-90, 
"Standard  Practice  for  Analysis  of 
Reformed  Gas  by  Gas  Chromatography," 
to  substantiate  the  disclosure  of  the 
minimum  percentage  of  hydrogen  in 
hydrogen  gas?  Why? 

(2)  If  yes,  should  the  Commission 
require  use  of  other  test  procedures  to 
substantiate  these  disclosures?  If  so, 
what  test  procedures?  Why? 

(3)  If  no,  why  not? 

(1)  Does  the  proposed  effective  date 
allow  affected  interests  sufficient  time 
to  comply  with  the  proposed 
requirements? 

(l)Ifves,  whv? 

(2)  If  no:  (a)  Vvhy  not?  (b)  How  much 
e.\tra  time  would  be  necessary  to 
comply  with  the  proposed  labeling 
requirements  for  the  non-liquid 
alternative  fuels?  Why  is  that  extra  time 
necessary? 

2.  AFV  Labeling 

(a)  Should  the  Commission  issue  its 
revised  proposal  for  AFV  labeling  as  a 
final  rule?  If  yes,  whv;  if  no,  why  not? 

(b)  What  are  the  advantages  of  the 
Commission's  proposal? 

(c)  What  costs  or  problems  are 
associated  with  the  Commission's 
proposal?  How  might  the  Commission 
modify  its  proposal  to  minimize  any 
such  costs  or  problems,  while 
maintaining  the  benefits? 

(d)  Would  any  disclosure  specified  bv 
existing  law  (either  federal,  state,  or 
local)  affect  the  Commission's  AFV 
labeling  proposal? 

(e)  Are  the  Commission's  proposed 
definitions  of  "covered  vehicle"  and 
"new  covered  vehicle"  appropriate  and 
feasible? 

(1)  If  yes.  why? 

(2)  If  no:  (a):  Why  not?  (b)  How  should 
the  definitions  be  modified  to  reflect 


more  accurately  section  406(a)'s 
mandate  and  purpose? 

(f)  Are  the  Commission's  proposed 
definitions  of  "manufacturer"  and 
"aftermarket  conversion  system" 
appropriate  and  feasible? 

(1)  If  yes.  why? 

(2)  If  no:  (a):  Why  not?  (b)  How  should 
the  definitions  be  modified  to  reflect 
more  accurately  section  406(a)'s 
mandate  and  purpose? 

(g)  Are  the  Commissioii's  propo.sed 
definitions  of  "acquisition,"  'person." 
and  "consumer"  appropriate  and 
feasible? 

(1)  If  yes.  whv? 

(2)  If  no:  (a):  Why  not?  (b)  How  should 
the  definitions  be  modified  to  reflect 
more  accurately  section  4or>(a)'s 
mandate  and  purpose? 

(h)  Are  the  Commission's  proposed 
definitions  of  "used  covered  vehicle" 
and  "used  vehicle  dealer"  appropriate 
and  feasible? 

(l)If  ves,  whv? 

(2)  If  ho:  (a):  Wiiy  not?  (b)  How  should 
the  definitions  be  modified  to  reflect 
more  accurately  section  4or>(a)'s 
mandate  and  purpose? 

(i)  Is  cruising  range  a  useful  measure  ; 
for  consumer  co.mpari.sons? 

(1)  If  yes.  why?  If  no.  why  not.' 

(j)  What  costs  or  prohlenis  are 
associated  with  displaying  cruising 
range  values  in  the  proposed  laljelini; 
formats?  How  might  the  Commissioii 
modify  its  proposal  to  minimize  any 
such  costs  or  problems,  whilf> 
maintaining  the  benefits? 

(k)  Is  the  emission  standard  to  which 
a  vehicle  has  been  certified  a  useful 
measure  for  consumer  comparisons? 

(1)  If  yes,  why?  If  no,  why  not? 

(I)  What  costs  or  problenis  are 
associated  with  displaying  emission 
standards  in  the  proposed  labeling 
format?  How  might  the  Commission 
modify  its  proposal  to  minimize  anv 
such  costs  or  problems,  while 
maintaining  the  benefits? 

(m)  Should  a  list  of  issues  relevant  to 
AFVs  in  general  be  included  on  AFV 
labels,  as  proposed  in  the  S.\'PR? 

(1)  If  ves.  whv?  If  no.  wiiv  not? 

(n)  Should  AFV  labels  notify 
consumersof  the  availability  of  DOE'S 
consumer  information  brochure  and 
DOT/NHTSA's  Auto  Safety  Hotline,  as 
proposed  in  the  SNPR? 

(1)  If  yes,  why?  If  no.  why  not? 

(0)  Should  the  Commission  require 
any  additional  or  alternative 
disclosures,  or  variations  on  the 

■  proposed  disclosures? 

(1)  If  yes:  (a)  Why?  (b)  What  should 
be  disclosed?  (c)  Are  there  any 
adequate,  generally  accepted  standards 
upon  which  to  base  those  standards?  (d) 
What  are  those  standards?  (e)  What 
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costs  or  problems  are  associated  with 
this  option?  (f)  How  might  the 
Commission  modify  its  proposal  to 
minimize  any  such  costs  or  problems, 
while  maintaining  the  beneHts? 

(2)  If  no,  why  not? 

(p)  What  costs  or  problems,  if  any,  are 
associated  with  the  size  and  format 
proposed  for  the  new  vehicle  labels? 
How  might  the  Commission  modify  its 
proposal  to  minimize  any  such  costs  or 
problems,  while  maintaining  the 
benefits? 

(q)  What  costs  or  problems,  if  any,  are 
associated  with  the  size  and  format 
proposed  for  the  used  vehicle  labels? 
How  might  the  Commission  modify  its 
proposal  to  minimize  any  such  costs  or 
problems,  while  maintaining  the 
benefits? 

(r)  Should  any  of  the  information 
proposed  to  be  disclosed  in  this  SNPR 
be  consolidated  into  existing  labels 
providing  information  to  consumers? 

(1)  If  yes:  (a)  Why?  (b)  Which  labels? 
(c)  How  might  this  information  be 
displayed  to  prevent  information 
overload? 

(2)  If  no.  why? 

(s)  Should  any  information  required 
to  be  displayed  on  existing  labels  be 
consolidated  into  the  Commission's 
AFV  labels? 

(1)  If  yes:  (a)  Why?  (b)  Which 
information?  (c)  How  might  this 
information  be  displayed  to  prevent 
information  overload? 

(t)  Does  the  proposed  effective  date 
allow  affected  interests  sufficient  time 
to  comply  with  the  proposed 
requirements? 

(1)  If  yes,  why? 

(2)  If  no:  (a)  Why  not?  (b)  How  much 
extra  time  would  be  necessary  to 
comply  with  the  proposed 
requirements?  (c)  Why  is  that  extra  time 
necessary? 

(u)  Does  the  Commission's  proposal  to 
update  its  AFV  labeling  requirements  as 
appropriate,  instead  of  on  a  fixed 
schedule,  pose  any  problems  to 
consumers  or  affected  interests? 

(1)  If  yes,  why?  If  no,  why  not? 

B.  Regulatory  Flexibility  Act 

In  fight  of  the  factors  explained  in 
section  IV,  above,  the  Commission 
certifies  under  the  RFA  that  the  rule 
proposed  in  this  notice  would  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  To  ensure  the  accuracy  of  this 
certification,  however,  the  Commission 
requests  comment  on  whether  the 
proposed  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  requests  that 
comments  include  specific  information 
on  the  number  of  entities  in  each 


category  that  would  be  covered  by  the 
proposed  rule,  the  number  of  these 
companies  that  are  "small  entities,"  and 
the  average  annual  burden  for  each 
entity.  After  reviewing  any  comments 
received  on  this  subject,  the 
Commission  will  decide  whether  the 
preparation  of  a  final  regulatory 
flexibility  analysis  is  appropriate. 

C.  Regulatory  Review 

As  explained  in  section  V,  above,  the 
Commission  has  implemented  a 
program  to  review  all  of  its  current  and 
proposed  rules  and  guides.  One  purpose 
of  the  review  is  to  minimize  the 
economic  impact  of  new  regulatory 
actions.  As  part  of  that  overall 
regulatory  review,  the  Commission 
solicits  comments  on  the  following 
questions: 

1.  What  benefits  would  the  proposed  rule 
provide  to  purchasers  of  non-liquid 
alternative  fuels?  Would  the  proposed  rule 
impose  costs  on  purchasers? 

2.  What  changes,  if  any.  should  be  made 
to  the  proposed  rule  to  increase  its  benefits 
to  purchasers?  How  would  these  changes 
affect  the  costs  the  proposed  rule  would 
impose  on  firms  subject  to  its  requirements? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  would  the 
proposed  rule  impose  on  firms  subject  to  its 
requirements?  Would  the  proposed  rule 
provide  benefits  to  such  firms? 

4.  What  changes,  if  any.  should  be  made 
to  the  proposed  rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements?  How  would  these  changes 
affect  the  benefits  provided  by  the  proposed 
rule? 

5.  Would  the  proposed  rule  overlap  or 
conflict  with  other  federal,  state,  or  local 
laws  or  regulations? 

6.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  would  the 
proposed  rule  impose  on  small  firms  subject 
to  its  requirements?  How  would  these 
burdens  or  costs  differ  from  those  imposed 
on  larger  firms  that  would  be  subject  to  the 
proposed  rule's  requirements? 

7.  To  what  extent  would  the  burdens  or 
costs  that  the  proposed  rule  would  impose  on 
small  firms  he  similar  to  those  that  small 
firms  would  incur  under  standard  and 
prudent  business  practices? 

8.  What  changes,  if  any.  should  be  made 
to  the  proposed  rule  to  reduce  the  burdens 
or  costs  imposed  on  small  firms? 

a.  How  would  these  changes  affect  the 
benefits  of  the  proposed  rule? 

b.  Would  such  changes  adversely  aff«:t  the 
competitive  position  of  larger  firms? 

The  Commission  is  al.so  requesting 
conunents  about  the  overall  costs  and 
benefits  of  the  proposed  rule  and  its 
overall  regulatory  and  economic  impact 
as  a  part  of  its  systematic  review  of  all 
current  and  proposed  Commission 
regulations  and  guides. 


D.  Paperwork  Reduction  Act 

As  described  in  section  VI,  above,  the 
proposed  rule  would  involve  the 
"collection  of  information,"  as  that  term 
is  defined  in  the  Paperwork  Reduction 
Act  ("PRA")  515  and  regulations  of  the 
Office  of  Management  and  Budget 
("OMB")5»6  implementing  the  PRA. 
"Collection  of  information"  includes 
both  reporting  and  recordkeeping 
requirements.  The  Commission  does  not 
propose  requiring  that  any  reports  be 
submitted  to  the  Commission.  However, 
the  Commission  proposes  requiring  that 
importers,  producers,  refiners,  and 
distributors  of  non-liquid  alternative 
fuels  (other  than  electricity),  retailers  of 
non-liquid  alternative  fuels  (including 
electricity),  and  manufacturers  and 
distributors  of  electric  vehicle  fuel 
dispenser  systems  maintain  records  to 
substantiate  certain  product-specific 
disclosures  that  would  be  required  on 
fuel  dispenser  labels.  In  addition,  the 
Commission  proposes  requiring  that 
AFV  manufacturers  maintain  records  to 
substantiate  the  two  product-specific 
disclosures  that  would  be  required  on 
AFV  labels. 

The  proposed  recordkeeping 
requirements  are  "collections  of 
information"  as  defined  by  5  CFR 
1320.7{c)  (1994).  the  OMB  regulntions 
implementing  PR.\.  The  Commission 
believes  that  the  proposed 
recordkeeping  requirements,  if  enacted, 
would  impose  a  minimal  annual 
"colletrtion  of  information"  burden  on 
each  covered  party  within  the  affected 
industries.  The  Commission  believes 
that  the  proposed  recordkeeping 
requirements  would  impose  a  burden  of 
only  six  minutes  per  year  for  each 
importer,  producer,  refiner,  or 
distributor  of  non-liquid  alternative 
fuels  (other  than  electricity),  for  each 
retail  seller  of  non-liquid  alternative 
fuels  (including  electricity),  and  for 
each  manufacturer  and  distributor  of 
electric  vehicle  fuel  dispensing  systems. 
The  Commission  believes  that  the 
proposed  recordkeeping  requirements 
would  impose  a  burden  of  no  more  than 
30  minutes  per  year  for  each  AFV 
manufacturer. 

To  ensure  the  accuracy  of  these 
estimates,  the  Commission  is  seeking 
public  comment  on  the  paperwork 
burden  that  the  proposed  rule  may 
impose  to  ensure  that  no  additional 
burden  has  been  overlooked.  In  addition 
to  comment  on  the  burden  |>er  covered 
party  per  year,  the  Commission  solicits 
comment  on  the  number  of  importers, 
producers,  refiners,  and  distributors  of 
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non-liquid  alternative  fuels  (other  than 
electricity),  of  retail  sellers  of  non-liquid 
alternative  fuels  (including  electricity), 
and  of  manufacturers  and  distributors  of 
electric  vehicle  fuel  dispensing  systems 
who  would  be  covered  by  the  proposed 
rule.  Further,  the  Commission  solicits 
comment  on  the  number  of  AFV 
manufacturers  who  would  be  covered 
by  the  proposed  rule. 

E.  Metric  Usage 

As  explained  in  section  VII,  above, 
federal  law  requires  federal  agencies  to 
use  the  metric  measurement  system  in 
all  procurements,  grants  and  other 
business-related  activities  (including 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  likely  to  cause 
significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.  The 
Commission  now  proposes  to  require 
that  AFV  labels  disclose  cruising  range, 
i.e..  miles  on  one  tank  or  charge.  Given 
the  limited  size  of  the  proposed  AFV 
label  and  the  amount  of  information  it 
would  contain,  the  Commission  does 
not  propose  requiring  disclosure  of 
cruising  range  in  metric  (i.e.,  kilometers) 
as  well  as  inch-pound  measurements 
(i.e.,  miles).  However,  the  Commission 
seeks  comment  on  whether  to  require 
metric  or  dual  (i.e.,  metric  and  non- 
metric)  units  for  this  disclosure.    , 

IX.  Nfotions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission.  Such  motions  or  petitions 
will  be  transmitted  to  a  Presiding 
Officer.  The  Presiding  Officer  will  be 
responsible  for  the  orderly  conduct  of 
the  proceeding  and  shall  have  all 
powers  necessary  to  that  end,  including 
the  authority  to  rule  on  all  motions  or 
petitions. 

Applications  for  review  of  rulings  by 
a  Presiding  Officer  will  not  be 
entertained  by  the  Commission  prior  to 
its  review  of  the  entire  record  in  the 
rulemaking  proceeding,  unless  the 
Presiding  Officer  certifies  in  writing  to 
the  Commission  that  a  ruling  involves  a 
controlling  question  of  law  or  policy  as 
to  which  there  is  substantial  ground  for 
difference  of  opinion,  and  that  an 
intermediate  review  of  the  ruling  may 
materially  advance  the  ultimate 
termination  of  the  proceeding  or  that 
subsequent  review  will  be  an 
inadequate  remedy. 

X.  Communications  by  Outside  Parties 
or  Their  Advisors 

Pursuant  to  Commission  Rule  of 
Practice  1.26(b)(5),5i7  communications 


with  respect  to  the  merits  of  this 
proceeding  from  any  outside  party  to 
any  Commissioner  or  Commissioner 
advisor  during  the  course  of  this 
rulemaking  shall  be  subject  to  the 
following  treatment:  Written 
communications,  including  written 
communications  from  members  of 
Congress,  shall  be  forwarded  promptly 
to  the  Secretary  for  placement  on  the 
public  record.  Oral  communications, 
not  including  oral  communications  from 
members  of  Congress,  are  permitted 
only  when  such  oral  communications 
are  transcribed  verbatim  or  summarized 
at  the  discretion  of  the  Commissioner  or 
Commissioner  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
communications  from  members  of 
Congress  shall  be  transcribed  or 
summarized  at  the  discretion  of  the 
Commissioner  or  Commissioner  advisor 
to  whom  such  oral  communications  are 
made  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communication  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

List  of  Subjects  in  16  CFR  Part  309 

Alternative  hiel.  Alternative  fueled 
vehicle,  Energy  conserx'ation.  Labeling, 
Reporting  and  recordkeeping.  Trade 
practices. 

XL  Supplemental  Proposed  Labeling 
Rule 

Accordingly,  the  Commission 
proposes  that  chapter  I  of  16  CFR  be 
amended  by  adding  a  new  part  309  to 
read  as  follows: 

PART  309— LABELING 
REQUIREMENTS  FOR  ALTERNATIVE 
FUELS  AND  ALTERNATIVE  FUELED 
VEHICLES 
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Authority:  42  U.S.C.  13232(a). 

Subpart  A— General 

§309.1    Definitions. 

As  used  in  subparts  B  and  C  of  this 
part: 

(a)  Acquisition  includes  either  of  the 
following:  (1)  Acquiring  the  beneficial 
title  to  a  covered  vehicle:  or 

(2)  Acquiring  a  covered  vehicle  for 
transportation  purposes  pursuant  to  a 
contract  or  similar  arrangement  for  a 
period  of  120  days  or  more. 

(b)  Aftermarket  conversion  system 
means  any  combination  of  hardware 
which  allows  a  vehicle  or  engine  to 
operate  on  a  fuel  other  than  the  fuel 


which  the  vehicle  or  engine  was 
originally  certified  to  use. 

(c)  Alternative  fuel  means: 

(1)  Methanol,  denatured  ethanol,  and 
other  alcohols; 

(2)  Mixtures  containing  85  percent  or 
more  by  volume  of  methanol,  denatured 
ethanol,  and/or  other  alcohols  (or  such 
other  percentage,  but  not  less  than  70 
percent,  as  determined  by  the  Secretary 
by  rule,  to  provide  for  requirements 
relating  to  cold  start,  safety,  or  vehicle 
functions),  with  gasoline  or  other  fuels; 

(3)  Natural  gas; 

(4)  Liquefied  petroleum  gas: 

(5)  Hydrogen; 

(6)  Coal-deriv6d  liquid  fuels; 

(7)  Fuels  (other  than  alcohol)  derivKd 
from  biological  materials; 

(8)  Electricity  (including  electricity 
from  solar  energy); 

(9)  And  any  other  fuel  the  Secretary 
determines,  by  rule,  is  substantially  not 
petroleum  and  would  yield  substantial 
energy  security  benefit's  and  substantial 
environmental  benefits. 

(d)  Consumer  or  ultimate  purchaser  in 
subpart  B  means,  with  respect  to  any 
non-liquid  alternative  vehicle  fuel 

-  (including  electricity),  the  first  person 
who  purchases  such  fuel  for  purposes 
other  than  resale.  Consumer  in  subpo-t 
C  means  an  individual,  corporation, 
partnership,  association.  State, 
municipality,  poUtical  subdivision  of  a 
State,  and  any  agency,  department,  or 
instrumentality  of  the  United  States. 

(e)  Conventional  fuel  means  gasolire 
or  diesel  fuel. 

(f)  Covered  vehicle  means  either  of  the 
following: 

(1)  A  dedicated  or  dual  fueled 
passenger  car  (or  passenger  car 
derivative)  capable  of  seating  12 
passengers  or  less;  or 

(2)  A  dedicated  or  dual  fueled  motor 
vehicle  (other  than  a  passenger  car  or 
passenger  car  derivative)  with  a  gross 
vehicle  weight  rating  less  than  8.500 
pounds  which  has  a  vehicle  curb  weight 
of  less  than  6,000  pounds  and  which 
has  a  basic  vehicle  frontal  area  of  less 
than  45  square  feet,  which  is: 

(i)  Designed  primarily  for  purposes  of 
transportation  of  property  or  is  a 
derivation  of  such  a  vehicle;  or 

(ii)  Designed  primarily  for 
transportation  of  persons  and  has  a 
capacity  of  more  than  12  persons;  or 

(ill)  Available  with  special  features 
enabling  off-street  or  off-highway 
operation  and  use. 

(g)  Dedicated  means  designed  to 
operate  solely  on  alternative  fuel. 

(h)  Distributor  means  any  person  who 
receives  non-liquid  alternative  vehicle 
fuel  (other  than  electricity)  and 
distributes  such  fuel  to  another  person 
other  than  the  consumer.  It  also  means 
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any  person  who  receives  an  electric 
vehicle  fuel  dispensing  system  and 
distributes  such  system  to  a  retailer. 

(i)  Dual  fueled  means  capable  of 
operating  on  alternative  fuel  and 
capable  of  operating  on  conventional 
fuel. 

(j)  Electric  charging  system  equipment 
means  equipment  that  includes  an 
electric  battery  charger  and  is  used  for 
dispensing  electricity  to  consumers  for 
the  purpose  of  recharging  batteries  in  an 
electric  vehicle. 

(k)  Electric  vehicle  ("EV")  means  a 
vehicle  that  is  powered  by  electricity 
stored  in  a  rechargeable  battery, 
multiple  batteries,  or  battery  pack. 

(!)  Electric  vehicle  fuel  dispensing 
systt^m  means  electric  charging  system 
equipment  or  an  electrical  energy 
dispensing  system. 

(m)  Electrical  energy  dispensing 
system  means  equipment  that  does  not 
include  an  electric  charger  and  is  used 
for  dispensing  electricity  to  consumers 
for  the  purpose  of  recharging  batteries  in 
an  electric  vehicle  that  contains  an  on- 
board electric  battery  charger. 

(n)  Emission  certification  standard 
means  the  emis.sion  standard  to  which 
a  covered  vehicle  has  been  certified 
pursuant  to  40  CFR  parts  86  and  88. 

(0)  Estimated  cruising  range  means  a 
manufacturer's  reasonable  estimate  of 
the  number  of  miles  a  new  covered 
vehicle  will  travel  between  refueling  or 
recharging,  expressed  as  a  lower 
estimate  (i.e..  minimum  estimated 
cruising  r^nge)  and  an  upper  estimate 
(i.e.,  maximum  estimated  cruising 
ranj^je),  as  determined  by  §  309.22. 

(p)  Fuel  dispenser  means: 

(1)  For  non-liquid  alternative  vehicle 
fuels  (other  than  electricity),  the 
dispenser  through  which  a  retailer  sells 
the  fuel  to  consumers. 

(2)  For  electric  vehicle  fuel  dispensing 
systems,  the  dispenser  through  which  a 
retailer  dispenses  electricity  to 
consumers  for  the  purpose  of  recharging 
batteries  in  an  electric  vehicle: 

(q)  Fuel  rating  means: 

(1)  For  non-liquid  alternative  vehicle 
fuels  (other  than  electricity},  including, 
but  not  limited  to,  compressed  natural 
gas  and  hydrogen  gas,  the  commonly 
used  name  of  the  fuel  with  a  disclosure 
of  the  amount,  expressed  as  a  minimum 
molecular  percentage,  of  the  principal 
component  of  the  fuel.  A  disclosure  of 
other  components,  expressed  as  a 
minimum  molecular  percentage,  may  be 
included,  if  desired. 

(2)  For  electric  vehicle  fuel  dispensing 
systems,  a  common  identifier  (such  as, 
but  not  limited  to.  "electricity," 
"electric  charging  system,"  "electric 
charging  station")  with  a  disclosure  of 
the  system's  kilowatt  ( "kW")  capacity. 


voltage,  whether  the  voltage  is 
alternating  current  ("AC")  or  direct 
current  ("DC"),  and  whether  the  system 
is  conductive  or  inductive. 

(r)  Manufacturer  means  the  person 
who  obtains  a  certificate  of  conformity 
that  the  vehicle  complies  with  the 
standards  and  requirements  of  40  CFR 
parts  86  and  88. 

(s)  Manufacturer  of  an  electric  vehicle 
fuel  dispensing  system  means  any 
person  who  manufactures  or  assembles 
an  electric  vehicle  fuel  dispensing 
system  that  is  distributed  specifically 
for  use  by  retailers  in  dispensing 
electricity  to  consumers  for  the  purpose 
of  recharging  batteries  in  an  electric 
vehicle. 

(t)  New  covered  vehicle  means  a 
covered  vehicle  which  has  not  been 
acquired  by  a  consumer. 

(u)  iVeiv  vehicle  dealer  means  a  person 
who  is  engaged  in  the  sale  or  leasing  of 
new  covered  vehicles. 

(v)  .Veiv  vehicle  label  means  a  window 
sticker  containing  the  information 
reauired  by  §  309.20(e). 

(w)  Non-liquid  alternative  fueled 
vehicle  means  a  vehicle  capable  of 
•  operating  on  a  non-liquid  alternative 
vehicle  fuel. 

(x)  Non-liquid  alternative  vehicle  fuel 
means  compressed  natural |(as  ( "CNG"), 
hydrogen  gas  ("hydrogen"),  electricity 
used  to  recharge  electric  vehicle 
batteries,  and  any  other  non-liquid 
vehicle  fuel  the  Secretary  of  the  U.S. 
Department  of  Energy  determines,  by 
rule,  is  substantially  not  petroleum  and 
would  yield  sub.stantial  energy  benefits 
and  substantial  environmental  benefits. 

(y)  Person  means  an  individual, 
partnership,  corporation,  or  any  other 
business  organization. 

(z)  Producer  means  any  person  who 
purchases  component  elements  and 
combines  them  to  produce  and  market 
non-liquid  alternative  vehicle  fuel 
(other  than  electricity). 

(aa)  Refiner  means  any  person 
engaged  in  the  production  or 
importation  of  non-liquid  alternative 
vehicle  fuel  (other  than  electricity). 

(bb)  Retailer  means  any  person  who 
offers  for  sale,  sells,  or  distributes  non- 
liquid  alternative  vehicle  fuel  (including 
electricity)  to  consumers. 

(cc)  Secrefa/y  means  the  Secretary  of 
the  United  States  Department  of  Energy. 

(dd)  Used  covered  vehicle  means  a 
covered  vehicle  which  has  been 
acquired  by  a  consumer,  but  does  not 
include  any  vehicle  sold  only  for  scrap 
or  parts  (title  documents  surrendered  to 
the  State  and  a  salvage  certificate 
issued). 

(ee)  Used  vehicle  dealer  means  a 
person  engaged  in  the  sale  or  leasing  of 
used  covered  vehicles  who  has  sold  or 


leased  five  or  more  used  covered 
vehicles  in  the  previous  twelve  months, 
but  does  not  include  a  bank  or  financial 
institution,  a  business  selling  or  leasing 
used  covered  vehicles  to  an  employee  of 
that  business,  or  a  lessor  selling  or 
leasing  a  leased  vehicle  by  or  to  that 
vehicle's  lessee  or  to  an  employee  of  the 
lessee. 

(ff)  Used  vehicle  label  means  a 
window  sticker  containing  the 
information  required  by  §  309.21(e). 

§309.2    What  this  part  does. 

This  part  establishes  labeling 
requirements  for  non-liquid  alternative 
vehicle  fuels,  and  for  certain  vehicles 
powered  in  whole  or  in  part  by 
alternative  fuels. 

§  309.3    Stayed  or  invalid  portions. 

If  any  portion  of  this  part  is  stayed  or 
held  invalid,  the  rest  of  it  will  stay  in 
force. 

§  309.4    Preemption. 

State  and  local  laws  and  regulations 
that  are  inconsistent  with,  or  frustrate 
the  purposes  of.  the  provisions  of  this 
part  are  preempted.  However,  a  State  or 
local  government  may  petition  the 
Commission,  for  good  cause,  to  permit 
the  enforcement  of  any  part  of  a  State 
or  local  law  or  regulation  that  would  be 
preempted  by  this  part. 

§  309.5-309.9    [Reserved] 

Subpart  B— Labeling  Requirements  for 
Alternative  Fuels 

Duties  of  Importers,  Producers,  and 
Refiners  of  Non-Liquid  Alternative 
Vehicle  Fuels  (Other  Than  Electricity) 
and  of  Manufacturers  of  Electric 
Vehicle  Fuel  Dispensing  Systems 

§  309.10    Alternative  vehicle  fuel  rating. 

(a)  If  you  are  an  importer,  producer, 
or  refiner  of  non-liquid  alternative 
vehicle  fuel  (other  than  electricity),  you 
must  determine  the  fuel  rating  of  all 
non-liquid  alternative  vehicle  fuel 
(other  than  electricity)  before  you 
transfer  it.  You  can  do  that  yourself  or 
through  a  testing  lab.  To  determine  fuel 
ratings,  you  must  possess  a  reasonable 
basis,  consisting  of  competent  and 
reliable  evidence,  for  the  minimum 
percentage  of  the  principal  component 
of  the  non-liquid  alternative  vehicle  fuel 
(other  than  electricity)  that  you  must 
disclose,  and  for  the  minimum 
percentages  of  other  components  that 
you  choose  to  disclose.  For  the  purposes 
of  this  section,  fuel  ratings  for  the 
minimum  percentage  of  the  principal 
component  of  compressed  natural  gas 
are  to  be  determined  in  accordance  with 
test  methods  set  forth  in  American 
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Society  of  Testing  and  Materials 
("ASTM")  D  1945-91,  "Standard  Test 
Method  for  Analysis  of  Natural  Gas  by 
Gas  Chromatography."  For  the  purposes 
of  this  section,  fuel  ratings  for  the 
minimum  percentage  of  the  principal 
component  of  hydrogen  gas  are  to  be 
determined  in  accordance  with  test 
methods  set  forth  in  ASTM  D  1946-90, 
"Standard  Practice  for  Analysis  of 
Reformed  Gas  by  Gas  Chromatography." 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  D 
1945-91  and  D  1946-90  may  be 
obtained  from  the  American  Society  of 
Testing  and  Materials,  1916  Race  Street, 
Philadelphia,  PA  19103,  or  may  be 
inspected  at  the  Federal  Trade 
Commission,  Public  Reference  Room, 
room  130,  600  Pennsylvania  Avenue, 
NVV,  Washington,  DC,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC. 

(b)  If  you  are  a  manufacturer  of 
electric  vehicle  fuel  dispensing  systems, 
you  must  determine  the  fuel  rating  of 
the  electric  charge  delivered  by  the 
electric  vehicle  fuel  dispensing  system 
before  you  transfer  such  systems.  To 
determine  the  fuel  rating  of  the  electric 
vehicle  dispensing  system,  you  must 
possess  a  reasonable  basis,  consisting  of 
competent  and  reliable  evidence,  for  the 
following  output  information  you  must 
disclose:  kilowatt  ("kW")  capacity, 
voltage,  whether  the  voltage  is 
iiltemating  current  ("AC")  or  direct 
airrent  ("DC"),  and  whether  the  system 
is  conductive  or  inductive. 

§309.11    Certification. 

(a)  For  non-liquid  alternative  vehicle 
fuel  (other  than  electricity),  in  each 
transfer  you  make  to  anyone  who  is  not 
a  consumer,  you  must  certify  the  fuel 
rating  of  the  non-liquid  alternative 
vehicle  fuel  (other  than  electricity) 
consistent  with  your  determination.  Vou 
can  do  this  in  either  of  two  ways: 

(1)  Include  a  delivery  ticket  or  other 
paper  with  each  transfer  of  non-liquid 
alternative  vehicle  fuel  (other  than 
electricity).  It  may  be  an  invoice,  bill  of 
lading,  bill  of  sale,  terminal  ticket, 
delivery  ticket,  or  any  other  written 
proof  of  transfer.  It  must  contain  at  least 
these  four  items: 

(i)  Your  name; 

(ii)  The  name  of  the  person  to  whom 
the  non-liquid  alternative  vehicle  fuel 
(other  than  electricity)  is  transferred; 

(iii)  The  date  of  the  transfer; 

(iv)  The  fuel  rating. 

(2)  Give  the  person  a  letter  or  wTitten 
statement.  This  letter  must  include  the 
date,  your  name,  the  other  person's 
name,  and  the  fuel  rating  of  any  non- 


liquid  alternative  vehicle  fuel  (other 
than  electricity)  you  will  transfer  to  that 
person  from  the  date  of  the  letter 
onwards.  This  letter  of  certification  will 
be  good  until  you  transfer  non-liquid 
alternative  vehicle  fuel  (other  than 
electricity)  with  a  lower  fuel  rating. 
When  this  happens,  you  must  certify  the 
fuel  rating  of  the  new  non-liquid 
alternative  vehicle  fuel  (other  than 
electricity)  either  with  a  delivery  ticket 
or  by  sending  a  new  letter  of 
certification. 

(b)  For  electric  vehicle  fuel  dispensing 
systems,  in  each  transfer  you  make  to 
anyone  who  is  not  a  consumer,  you 
must  certify  the  fuel  rating  of  the 
electric  vehicle  fuel  dispensing  system 
consistent  with  your  determination.  You 
can  do  this  in  either  of  two  ways: 

(1)  Include  a  delivery  ticket  or  other 
paper  with  each  transfer  of  an  electric 
vehicle  fuel  dispensing  system.  It  may 
be  an  invoice,  bill  of  lading,  bill  of  sale, 
terminal  ticket,  delivery  ticket,  or  any 
other  written  proof  of  transfer.  It  must 
contain  at  least  these  five  items: 

(i)  Your  name; 

(ii)  The  name  of  the  person  to  whom 
the  electric  vehicle  fuel  dispensing 
system  is  transferred; 


(iii)  The  date  of  the  transfer; 

(iv)  The  model  number  or  other 
identifier  of  the  electric  vebicle  fuel 
dispensing  system;  and 

(v)  The  fuel  rating. 

(2)  Make  the  required  certification  by 
placing  clearly  and  conspicuously  on 
the  electric  vehicle  fuel  dispensing 
system  a  permanent  legible  marking  or 
permanently  attached  label  that 
discloses  the  manufacturer's  name,  the 
model  number,  serial  number,  or  other 
identifier  of  the  system,  and  the 
information  required  to  be  disclosed  on 
the  retail  fiiel  dispenser  label.  Such 
marking  or  label  must  be  located  where 
it  can  be  seen  after  installation  of  the 
system.  The  marking  or  label  will  be 
deemed  "legible,"  in  terms  of 
placement,  if  it  is  located  in  close 
proximity  to  the  manufacturer's 
identification  marking.  This  marking  or 
label  would  have  to  be  |n  addition  to, 
and  not  as  a  substitute  for,  the  label 
required  to  be  posted  on  the  electric 
vehicle  fuel  dispensing  system  by  the 
retailer. 

§  309. 1 2    Recordkeeping. 

You  must  keep  for  one  year  records  of 
how  you  determined  fuelratings.  The 
records  must  be  available  for  inspection 
by  Federal  Trade  Commission  staff 
members,  or  by  people  authorized  by 
FTC. 


Duties  or  Distributors  of  Non-Liquid 
Alternative  Vehicle  Fuels  (Other  Than 
Electricity)  and  of  Electric  Vehicle  Fuel 
Dispensing  Systems 

§309.13    Certification. 

(a)  If  you  are  a  distributor  of  non- 
liquid  alternative  vehicle  fuel  (other 
than  electricity),  you  must  certify  the 
fuel  rating  of  the  fuel  in  each  transfer 
you  make  to  anyone  who  is  not  a 
consumer.  You  may  certify  either  by 
using  a  delivery  ticket  or  other  paper 
with  each  transfer  of  fuel,  as  outlined  in 
§  309.11(a)(1),  or  by  using  a  letter  of 
certification,  as  outlined  in 

§  309.11(a)(2).  When  you  receive  non- 
liquid  alternative  vehicle  fuel  (other 
than  electricity)  from  a  common  carrier, 
you  also  must  receive  from  the  common 
carrier  a  certification  of  the  rating  of  the 
non-liquid  alternative  vehicle  fuel 
(other  than  electricity),  either  on  the 
delivery  ticket  or  other  paper  or  in  a 
letter. 

(b)  If  you  are  a  distributor  of  electric 
vehicle  fuel  dispensing  systems,  you 
must  certify  the  fuel  rating  of  the  syste,".i 
in  each  transfer  you  make  t  j  anyone 
who  is  not  a  consumer.  You  may  certify 
by  using  a  delivery  ticket  or  other  paper 
with  each  transfer,  as  outlined  in 

§  309.11(b)(1).  or  by  using  the 
permanent  marking  or  permanent  label 
attached  to  the  system  by  the 
manufacturer,  as  outlined  in 
§  309.11(b)(2).  When  you  receive 
electric  vehicle  fuel  dispensing  s>  stems, 
you  also  must  receive  from  the  common 
carrier  with  each  transfer  a  certification 
of  the  rating  of  the  system,  a  delivery 
ticket  or  other  paper,  a  letter  of 
certification,  or  a  permanent  marking  or 
permanent  label  attached  to  the  system 
by  the  manufacturer. 

(c)  If  you  do  not  blend  non-liquid 
alternative  vehicle  fuels  (other  than 
electricity),  you  must  certify  consistent 
with  the  fuel  rating  certified  to  you.  If 
you  blend  non-liquid  alternative  vehicle 
fuel  (other  llian  electricity),  you  must 

.  possess  a  reasonable  basis,  consisting  of 
competent  and  reliable  evidence,  as 
required  by  §  309.10(a).  for  the  fuel 
rating  that  you  certify  for  the  blend. 

§  309.1 4    Recordkeeping. 

You  must  keep  for  one  year  any 
delivery  tickets  or  letters  of  certification 
on  which  you  based  your  fuel  rating 
certifications  for  non-liquid  alternative 
vehicle  fuels  (other  than  electricity)  and 
for  ele«:tric  vehicle  fuel  dispensing 
systems,  including  the  records  listed  in 
§  309.11.  You  must  also  keep  for  one 
year  records  of  any  fuel  rating 
determinations  you  made  according  to 
§  309.13(c).  The" records  must  be 
available  for  inspection  by  Federal 
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Trade  Commission  staff  members,  or  by 
persons  authorized  by  FTC. 

Duties  of  Retailers 

§  309.15    Posting  of  non-liquid  altemative 
vehicle  fuel  rating. 

(a)  If  you  are  a  retailer  who  offers  for 
sale,  sells  or  distributes  non-liquid 
altemative  vehicle  fuel  (other  than 
electricity)  to  consumers,  you  must  post 
the  fuel  rating  of  each  non-liquid 
altemative  vehicle  fuel.  If  you  are  a 
retailer  who  offers  for  sale,  sells  or 
distributes  electricity  to  consumers 
through  an  electric  vehicle  fuel 
dispensing  system,  you  must  post  the 
fuel  rating  of  the  electric  vehicle  fuel 
dispensing  system  you  use.  You  must 
do  this  by  putting  at  least  one  label  on 
the  face  of  each  electric  vehicle  fuel 
dispensing  system.  If  you  are  selling  two 
or  more  kinds  of  non-liquid  altemative 
vehicle  fuels  with  different  fuel  ratings 
from  a  single  fuel  dispenser,  you  must 
put  separate  labels  for  each  kind  of  non- 
liquid  altemative  vehicle  fuel  on  the 
face  of  the  dispenser. 

(b)  (1)  The  label,  or  labels,  must  be 
placed  conspicuously  on  the  fuel 
dispenser  so  as  to  be  in  full  view  of 
consumers  and  as  near  as  reasonably 
practical  to  the  price  per  unit  of  the 
non-liquid  altemative  vehicle  fuel. 

(2)  You  may  petition  for  an  exemption 
from  the  placement  requirements  by 
writing  the  Secretary  of  the  Federal 
Trade  Commission,  Washington,  DC 
20580.  You  must  state  the  reasons  that 
you  want  the  exemption. 

(c)  If  you  do  not  blend  non-liquid 
altemative  vehicle  fuels  (other  than 
electricity),  you  must  post  consistent 
with  the  fuel  rating  certified  to  you.  If 
you  blend  non-liquid  alternative  vehicle 
fuel  (other  than  electricity),  you  must 
possess  a  reasonable  basis,  consisting  of 
competent  and  reliable  evidence,  as 
required  by  §  309.10(a),  for  the  fuel 
rating  that  you  post  for  the  blend. 

(d)  (1)  You  must  maintain  and  replace 
labels  as  needed  to  make  sure 
consumers  can  easily  see  and  read  them. 

(2)  If  the  labels  you  have  are 
destroyed  or  are  unusable  or  unreadable 
for  some  unexpected  reason,  you  can 
satisfy  the  law  by  posting  a  temporary 
label  as  much  like  the  required  label  as 
possible.  You  must  still  get  and  post  the 
required  label  without  delay. 
•  (e)  The  following  examples  of  fuel 
rating  disclosures  for  CNG  and 
hydrogen  are  meant  to  ser\'e  as 
illustrations  of  compliance  with  this 
subpart,  but  do  not  limit  this  part's 
coverage  to  only  the  mentioned  non- 
liquid  altemative  vehicle  fuels  (other 
than  electricity): 

(1)  "CNG" 


"Minimum  XXX%  Methane" 

(2)  "Hydrogen" 

"Minimum  XXX%  Hydrogen" 

(f)  The  following  example  of  fuel 
rating  disclosures  for  electric  vehicle 
fuel  dispensing  systems  is  meant  to 
serve  as  an  illustration  of  compliance 
with  this  subpart: 

"Electricity" 

"kVV" 

"XXX  vac  XX  amps" 

"Inductive" 

(g)  When  you  receive  non-liquid 
alternative  vehicle  fuel  (other  than 
electricity),  or  an  electric  vehicle  fuel 
dispensing  system  from  a  common 
carrier,  you  also  must  receive  from  the 
common  carrier  a  certification  of  the 
fuel  rating  of  fuel,  as  outlined  in 

§  309.13(a)  and  (b),  respectively. 

§309.16    Recordkeeping 

You  must  keep  for  one  year  any 
delivery  tickets,  letters  of  certification, 
or  other  documentation,  including  the 
records  listed  in  §  309.13,  on  which  you 
based  your  posting  of  fuel  ratings  for 
non-liquid  altemative  vehicle  fuels.  You 
also  must  keep  for  one  year  records  of 
any  fuel  rating  determinations  you  made 
according  to  §  309.15(c).  If  you  rely  for 
your  certification  on  a  permanent 
marking  or  permanent  label  attached  to 
the  electric  vehicle  fuel  dispensing 
system  by  the  manufacturer,  you  must 
not  remove  or  deface  the  permanent 
marking  or  label.  The  required  records, 
other  than  the  permanent  marking  or 
label  on  the  electric  charging  system 
equipment  or  electrical  energy 
dispensing  system,  may  be  kept  at  the 
retail  outlet  or  at  a  reasonably  close 
location.  The  records,  including  the 
permanent  marking  or  label  on  each 
electric  vehicle  fuel  dispensing  system, 
must  be  available  for  inspection  by 
Federal  Trade  Commission  staff 
members  or  by  persons  authorized  by 
FTC. 

§309.17    LatMis 

All  labels  must  meet  the  following 
specifications: 

(a)  Layoat:  (1)  Non-liquid  alternative 
vehicle  fuel  (other  than  electricity) 
labels  ivith  one  principal  component. 
The  label  is  3"  (7.62  cm)  wide  x  2  Vz" 
(6.35  cm)  long.  "Helvetica  black"  type  is 
used  throughout.  All  type  is  centered. 
The  band  at  the  top  of  the  label  contains 
the  name  of  the  fuel.  This  band  should 
measure  1"  (2.54  cm)  deep.  Spacing  of 
the  fuel  name  is  Va"  (.64  cm)  from  the 
top  of  the  label  and  Vie"  (.48  cm)  from 
the  bottom  of  the  black  band,  centered 
horizontally  within  the  black  band.  The 
first  line  of  type  beneath  the  black  band 
is  Vh"  (.32  cm)  from  the  bottom  of  the 


black  band.  All  type  below  the  black 
band  is  centered  horizontally,  with  Vh" 
(.32  cm)  between  each  line.  The  bottom 
line  of  type  is  Vis"  (.48  cm)  from  the 
bottom  of  the  label.  All  type  should  fall 
no  closer  than  Vxa"  (.48  cm)  from  the 
side  edges  of  the  label.  If  you  wish  to 
change  the  dimensions  of  this  single 
component  label  to  accommodate  a  fuel 
descriptor  that  is  longer  than  shown  in 
the  sample  labels,  you  must  petition  the 
Federal  Trade  Commission.  You  can  do 
this  by  writing  to  the  Secretary  of  the 
Federal  Trade  Commission, 
Washington,  DC  20580.  You  must  state 
the  size  and  contents  of  the  label  that 
you  wish  to  use.  and  the  reasons  that 
you  want  to  use  it. 

(2)  Non-liquid  vehicle  fuel  (other  than 
electricity)  labels  with  two  components. 
The  label  is  3"  (7.62  cm)  wide  x  2V/' 
(6.35  cm)  long.  "Helvetica  black"  type  is 
used  throughout.  All  type  is  centered. 
The  band  at  the  top  of  the  label  contains 
the  name  of  the  fuel.  This  band  should 
measure  1"  (2.54  cm)  deep.  Spacing  of 
the  fuel  name  is  V*"  (.64  cm)  from  the 
top  of  the  label  and  Vi«"  (.48  cm)  from 
the  bottom  of  the  black  band,  centered 
horizontally  within  the  black  band.  The 
first  line  of  tyf)e  beneath  the  black  band 
is  Vis"  (.48  cm)  from  the  bottom  of  the 
black  band.  All  type  below  the  black 
band  is  centered  horizontally,  with  Vh" 
(.32  cm)  between  each  line.  The  bottom 
line  of  type  is  V*"  (.64  cm)  from  the 
bottom  of  the  label.  All  type  should  fall 
no  closer  than  Vie"  (.48  cm)  from  the 
side  edges  of  the  label.  If  you  wish  to 
change  the  dimensions  of  this  two 
component  label  to  accommodate 
additional  fuel  components,  you  must 
petition  the  Federal  Trade  Commission. 
You  can  do  this  by  writing  to  the 
Secretary  of  the  Federal  Trade 
Commission.  Washington,  DC  20580. 
You  must  state  the  size  and  contents  of 
the  label  that  you  wish  to  use.  and  the 
reasons  that  you  want  to  use  it. 

(3)  Electric  vehicle  fuel  dispensing 
system  labels.  The  label  is  3"  (7.62  cm) 
wide  x  2Vz"  (6.35  cm)  long.  "Helvetica 
black"  type  is  used  throughout.  All  type 
is  centered.  The  band  at  the  top  of  the 
label  contains  the  common  identifier  of 
the  fuel.  This  band  should  measure  1" 
(2.54  cm)  deep.  Spacing  of  the  common 
identifier  is  W  (.64  cm)  from  the  top  of 
the  label  and  VW  (.48  cm)  from  the 
bottom  of  the  black  band,  centered 
horizontally  within  the  black  band.  The 
first  line  of  type  beneath  the  black  band 
is  Vib"  (.48  cm)  from  the  bottom  of  the 
black  band.  All  type  below  the  black 
band  is  centered  horizontally,  with  Vh" 
(.32  cm)  between  each  line.  The  bottom 
line  of  type  is  Va"  (.64  cm)  from  the 
bottom  of  the  label.  All  type  should  fall 
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no  closer  than  Vm"  (.48  cm)  from  the 
side  edges  of  the  label. 

(b)  Type  size  and  setting:  (1)  Labels 
for  non-liquid  alternative  vehicle  fuel 
(other  than  electricity)  with  one 
principal  component.  All  type  should 
be  set  in  upper  case  (all  caps)  "Helvetica 
Black"  throughout.  Helvetica  Black  is 
available  in  a  variety  of  computer  desk- 
top and  phototype  .setting  systems.  Its 
name  may  vary,  but  the  type  must 
conform  in  style  and  thickness  to  the 
.sample  provided  here.  The  spacing 
between  letters  and  words  should  be  set 
as  "normal."  The  type  for  the  fuel  name 
is  50  point  (V^"  (1.27  cm)  cap  height) 
"Helvetica  Black."  knocked  out  of  a  1" 
(2.54  cm)  deep  band.  The  type  for  the 
words  "MINIMUM"  and  the  principal 
component  is  24  pt.  (W  (.64  cm)  cap 
height).  The  type  for  percentage  is  36  pt. 
[W  (.96  cm)  cap  height). 

(2)  Liitt-lsfor  non-liquid  alternative' 
vehicle  fuel  (other  than  electricity)  with 
two  components.  All  type  should  be  set 
in  upper  case  (all  caps)  "Helvetica 
Black"  throughout.  Helvetica  Black  is 
available  in  a  variety  of  computer  desk- 
top and  phototype  setting  systems.  Its 
name  may  vary,  but  the  type  must 
conform  in  style  and  thickness  to  the . 
sample  provided  here.  The  spacing 
between  letters  and  words  should  be  set 
as  "normal."  The  type  for  the  fuel  name 
is  50  point  (V2"  1.27  cm)  cap  height) 
"Helvetica  Black."  knocked  out  of  a  1" 
(2.54  cm)  deep  band.  All  other  type  is 
24  pt.  [Va"  (.64  cm)  cap  height). 

(3)  Labels  for  electric  vehicle  fuel 
dispensing  systems.  All  type  should  be 
set  in  uppercase  (all  caps)  "Helvetica 
Black"  throughout.  Helvetica  Black  is 
available  in  a  variety  of  computer  desk- 
top and  phototype  setting  systems.  Its 
name  may  vary,  but  the  type  must 
conform  in  style  and  thickness  to  the 
sample  provided  here.  The  spacing 
between  letters  and  words  should  be  set 
as  "normal."  The  type  for  the  common 
identifier  is  50  point  (V/'  1.27  cm)  cap 
height)  "Helvetica  Black,"  knocked  out 
of  a  1"  (2.54  cm)  deep  band.  All  other 
type  is  24  pt.  [W  (.64  cm)  cap  height). 

(c)  Colors.  Labels  for  all  non-liquid 
alternative  vehicle  fuels  (including 
electricity).  The  background  color  on  all 
the  labels  is  Orange:  PMS  1495.  The 
knock-out  type  within  the  black  band  is 
orange  PMS  1495.  All  other  type  is 
process  black.  All  borders  are  process 
black.  All  colors  must  be  non-fade. 

(d)  Contents.  Examples  of  the  contents 
are  shown  in  the  sample  labels.  The 
proper  fuel  rating  for  each  non-liquid 
nltornative  vehicle  fuel  (including 
electric;ity)  must  be  shown.  No  marks  or 
information  other  than  that  called  for  by 
this  part  may  appear  on  the  labels. 


(e)  Special  label  protection.  All  labels 
must  be  capable  of  withstanding 
extremes  of  weather  conditions  for  a 
period  of  at  least  one  year.  They  must 
be  resistant  to  vehicle  fuel,  oil.  grease, 
solvents,  detergents,  and  water. 

(f)  Illustrations  of  labels.  Labels  must 
meet  the  specifications  in  this  section 
and  look  like  Figures  1  through  3. 
except  the  black  print  should  be  on  the 
appropriately  colored  background. 

§§309.18-309.19    [Reserved] 

Subpart  C — Labeling  Requirements  for 
Altemative  Fueled  Vehicles 

§  309.20    Labeling  requirements  for  new 
covered  vetiicles. 

(a)  Affixing  and  maintaining  labels. 
(1)  Before  offering  a  new  covered 
vehicle  for  acquisition  to  consumers, 
manufacturers  shall  affix  or  cause  to  be 
affixed,  and  new  vehicle  deulers  shall 
maintain  or  cause  to  be  maintained,  a 
new  vehicle  label  on  a  visible  window 
surface  of  each  such  vehicle. 

(2)  If  an  aftermarket  conversion 
system  is  installed  on  a  vehicle  by  a 
person  other  than  the  manufacturer 
prior  to  such  vehicle's  being  acquired  by 
a  consumer,  the  manufacturer  shall 
provide  that  person  with  the  vehicle's 
estimated  cruising  range  (as  determined 
by  §  309.22(a)  for  dedicated  vehicles 
and  §  309.22(b)  for  dual  fueled  vehicles) 
and  emission  certification  standard  and 
ensure  that  new  vehicle  labels  are 
affixed  to  such  vehicles  as  required  by 
paragraph  (a)  of  this  section. 

(b)  Layout.  Figures  1  through  8  of  this 
subpart  are  prototype  labels  that 
demonstrate  the  proper  layout.  All 
positioning,  spacing,  type  size,  and  line 
widths  shall  be  similar  to  and  consistent 
with  the  prototype  labels.  Labels 
required  by  this  section  are  two-sided 
and  rectangular  in  shape  measuring  7 
inches  (17.5  cm)  in  width  and  5V;4 
inches  (13.75  cm)  in  height.  Figure  4 
represents  the  prototype  for  the  front 
side  of  the  labels  for  dedicated  vehicles. 
Figure  5  represents  the  prototype  of  the 
front  side  of  the  labels  for  dual-fueled 
vehicles.  Figure  6  represents  the 
prototype  of  the  back  side  of  the  labels 
for  both  dedicated  and  dual-fueled 
vehicles.  No  marks  or  information  other 
than  that  specified  in  this  subpart  shall 
appear  on  this  label. 

(c)  Type  size  and  setting.  The 
Helvetica  Condensed  and  Helvetica 
family  typefaces  or  equivalent  .shall  be 
use(^xclusively  on  the  label.  Specific 
type  sizes  and  faces  to  be  used  are 
indicated  on  the  prototype  labels 
(Figures  4,  5,  and  6).  No  hyphenation 
should  be  used  in  setting  headline  or 
text  copy.  Positioning  and  spacing 
.should  follow  the  prototypes  closely. 


(d)  Colors  and  paper  stock.  All  labels 
shall  be  printed  in  process  black  ink  on 
Hammermill  Offset  Opaque  Vellum/ 
S.70  Sky  Blue  (or  equivalent)  paper. 
Follow  label  prototypes  for  percentages 
of  screen  tints  in  Exhaust  Emissions 
chart. 

(e)  Content.  (1)  Headlines  and  text,  as 
illustrated  in  Figures  4.  5.  and  6,  are 
standard  for  all  labels. 

(2)  Estimated  cruising  range,  (i)  For 
dedicated  vehicles,  determined  in 
accordance  with  §  309.22(a). 

(ii)  For  dual  fueled  vehicles, 
determined  in  accordance  with 
§  309.22(b). 

(3)  The  vehicle's  emission 
certification  standard,  indicated  by 
placing  a  caret  above  the  standard  to 
which  that  vehicle  has  been  certified. 

§  309.21    Lat>ellng  requirements  for  used 
covered  vehicles. 

(a)  Affixing  and  maintaining  labels. 
Before  offering  a  used  covered  vehicle 
for  acquisition  to  consumers,  used 
vehicle  dealers  shall  affix  and  maintain, 
or  cause  to  be  affixed  and  maintained. 

a  used  vehicle  label  on  a  visible  window- 
surface  of  each  such  vehicle. 

(b)  Layout.  Figures  1  through  8  of  this 
subpart  are  prototype  labels  that 
demonstrate  the  proper  layout.  All 
positioning,  spacing,  type  size,  and  line 
widths  should  be  similar  to  and 
consistent  with  the  prototype  labels. 
Labels  required  by  this  section  are  two- 
sided  and  rectangular  in  shape 
measuring  7  inches  (17.5  cm)  in  width 
and  5V2  inches  (13.75  cm)  in  height. 
Figure  7  represents  the  prototype  of  the 
front  side  of  the  labels  for  used  covered 
vehicles.  Figure  8  represents  the  back 
side  of  the  labels  for  u.sed  covered 
vehicles.  No  marks  or  information  other 
than  that  specified  in  this  subpart  shall 
appear  on  this  label. 

(c)  Type  size  and  setting.  The 
Helvetica  Condensed  and  Helvetica 
family  typefaces  or  equivalent  shall  l>e 
used  exclusively  on  the  label.  Spec^ific 
type  sizes  and  faces  to  be  used  are 
indicated  on  the  prototype  labels 
(Figures  7  and  8).  No  hyphenation 
should  be  used  in  setting  headline  or 
text  copy.  Positioning  and  spacing 
should  follow  the  prototypes  closely. 

(d)  Colors  and  paper  stork.'  AW  labels 
shall  be  printed  in  process  black  ink  on 
Hammermill  Offset  Opaque  Vellum/ 
S.70  Sky  Blue  (or  equivalent)  papur. 

(e)  Contents.  Headlines  and  text,  ns 
illustrated  in  Figures  7  and  8,  arc 
standard  for  all  labels. 

§  309.22    Determining  estimated  cruising 
range 

(a)  Dedicated  vehicles.  (1)  Estimatt'd 
cruising  range  values  for  dcdic  .iti'd 
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veliicles  required  to  comply  vvitli  the 
provisions  of  40  CFR  part  600  are  to  be 
calculated  in  accordance  with  the 
following: 

(!)  The  lower  range  value  shall  be 
determined  by  multiplying  the  vehicle's 
estimated  city  fuel  economy  by  its  fuel 
tank  capacity,  then  rounding  to  the  next 
lower  integer  value. 

(ii)  The  upper  range  value  shall  be 
determined  by  multiplying  the  vehicle's 
estimated  highway  fuel  economy  by  its 
fuel  tank  capacity,  then  rounding  to  the 
next  higher  integer  value. 

(2)  Estimated  cruising  range  values  for 
dedicated  vehicles  powered  by 
electricity  are  to  be  calculated  in 
accordance  with  the  follovnng: 

(i)  The  lower  range  value  shall  bo 
determined  by  multiplying  the  vehicle's 
estimated  city  fuel  economy  by  its 
battery  capacity,  then  rounding  to  the 
next  lower  integer  value. 

(ii)  The  upper  range  value  shall  be 
determined  by  multiplying  the  vehicle's 
estimated  highway  fuel  economy  by  its 
battery  capacity,  then  rounding  to  the 
next  higher  integer  value.  For  the 
purposes  of  this  section,  city  and 
highway  fuel  economy  are  to  be 
determined  in  accordance  with  test 
methods  set  forth  in  SAE  I1G34. 
"Electric  Vehicle  Energy  Consumption 
and  Range  Test  Procedure."  This 
incorporation  by  reference  was 
.'i|)proved  by  the  Director  of  the  Federal 
Regi.ster  in  accordance  with  5  U.S.C. 
5.S2(a)  and  1  CFR  part  51.  Copies  of 
11034  may  l)e  obtained  from  the  Society 
of  Automotive  Engineers,  400 
Commonwealth  Drive,  VVarrendale.  PA 
1.5096-0001.  or  may  be  inspected  at  the 
Federal  Trade  Commission,  Public 
ReferbMice  Room,  room  130.  COO 
Pennsylvania  Avenue  N\V.,  Washington. 
DC,  or  at  the  Office  of  the  Federal 
Rf twister,  800  North  Capitol  .Street.  NVV.. 
suite  700.  Washington,  DC. 

(3)  To  determine  the  estimated 
cruising  range  values  for  dedicated 
vehicles  not  required  to  comply  with 
the  provisions  of  40  CFR  part  600  (other 
than  electric  vehicles),  you  must  poss<;ss 
a  reasonable  basis,  consisting  of 
(.ompetent  and  reliable  evidence  that 
substantiates  the  minimum  and 
maximum  number  of  miles  the  vehicle 
will  travel  between  refueliiigs  or 
r(!chargings  that  is  claimed. 


(b)  Dual-fueled  vehicles.  (1)  Estimated 
cruising  range  values  for  dual-hieled 
vehicles  required  to  comply  with  the 
provisions  of  40  CFR  part  600  are  to  lie 
calculated  in  accordance  with  the 
following: 

(i)  The  lower  range  value  for  the 
vehicle  while  operating  exclusively  on 
alternative  fuel  shall  be  determined  by 
multiplying  the  vehicle's  estimated  city 
fuel  economy  by  its  alternative-fuel  tank 
capacity,  then  rounding  to  the  next 
lower  integer  value. 

(ii)  The  upper  range  value  for  the 
vehicle  while  operating  exclusively  on 
alternative  fuel  shall  be  determined  by 
multiplying  the  vehicle's  estimated 
highway  fuel  economy  by  its 
alternative-fuel  tank  capacity,  then 
rounding  to  the  next  higher  integer 
value. 

(iii)  The  lower  range  value  for  the 
vehicle  w!iili>  operating  exclusively  on 
conventional  fuel  shall  be  detennined 
by  multiplying  the  vehicle's  estimated 
city  fuel  ei:onomy  by  its  conventional- 
fuel  tank  capacity,  then  rounding  lo  the 
next  lower  integer  value. 

(iv)  The  upper  range  value  for  the 
vehicle  while  operating  exclusively  on 
conventional  fuel  shall  be  determined 
by  multiplying  the  vehicle's  estimated 
highway  fuel  economy  by  its 
conventional-fuel  tank  capacity,  tlictn 
rounding  to  the  next  higher  int(?ger 
value. 

(2)  Estimated  cruising  rangii  vahiiis  for 
dual-fueled  vehicles  capable  of 
operating  on  electricity  are  to  \m 
calculated  in  accordance  with  tlu* 
follouing: 

(i)  The  lower  range  value  while 
operating  exclusively  on  electricity  shall 
Im  determined  by  multiplying  the 
vehicle's  estimated  city  fuel  economy  by 
its  battery  capacity,  then  rounding  to  the 
next  lower  integer  value. 

(ii)  The  upper  range  value  while 
operating  e.xclusively  on  electricity  shall 
he  determined  by  multiplying  the 
vehicle's  estimated  highway  fuel 
economy  by  its  battery  capacity,  tlnrn 
rounding  to  the  next  higher  integer 
viilue. 

(iii)  The  lower  range  value  for  the  ' 
vehicle  while  operating  exclusively  on 
t:onveptional  fuel  shall  be  determined 
by  multiplying  the  vehicle's  estimatod 
city  hiel  economy  by  its  fuel  tank 


capacity,  then  roiuiding  to  the  next 
lower  integer  value. 

(iv)  The  upper  range  value  for  the 
vehicle  while  operating  exclusively  on 
conventional  fuel  shall  be  determined 
by  multiplying  the  vehicle's  e.stimated 
highway  fuel  economy  by  its  fuel  tank 
capacity,  then  rounding  to  the  next 
higher  integer  value.  For  the  purposes  of 
this  section,  city  and  highway  fuel 
economy  are  to  be  determined  in 
accordance  with  test  methods  set  forth 
in  SAE  11634,  "Electric  Vehicle  Energy 
Consumption  and  Range  Test 
Procedure."  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Regi.ster  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
Copies  of  J1634  may  be  obtained  from 
the  Society  of  Automotive  Engineers, 
400  Commonwealth  Drive,  Warrendale, 
PA  1509B-O0O1,  or  may  be  inspected  at 
the  Federal  Trade  Commission.  Fiihlic 
Reference  Room,  room  130,  Gi)') 
PeniKsylvania  Avenue  N\V.,  Washington. 
DC,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700,  Washington,  DC. 

(3)  To  determine  the  estimated 
cruising  range  values  for  dual-fuoli:d 
vehicles  not  required  to  c:ompIy  with 
the  provisions  of  40  CFR  part  600  (othc: 
llian  electric  vehicles),  you  must  possess 
a  rea.sonable  basis,  consisting  of 
compfitent  and  reliable  evidence,  of: 

(i)  The  minimum  and  maxinuini 
number  of  miles  the  vehicle  will  travel 
between  rofuelings  or  rechargings  when 
operated  exclusively  on  alternative  hiel: 
and 

(ii)  Th(^  luinimuin  and  niaxiinuni 
number  of  miles  the  vehic;le  will  travel 
between  rofuelings  or  rechargings  when 
operated  exclusively  on  lionvciUional 
hinl. 

§309.23    Recordkeeping. 

Manufacturers  required  to  coinjily 
with  this  subpart  shall  establish, 
maintain,  and  retain  copies  of  all  data, 
reports,  records,  and  procedures  u.sed  to 
meet  the  requirements  of  this  subpart 
for  three  years  after  the  end  of  the  model 
year  to  which  they  relate.  They  nuist  he 
available  for  inspection  by  Federal 
Trade  Commission  staff  members,  or  by 
people  authorized  by  the  Federal  Trade 
Commission. 

BILLING  CODE  67SO-01-P 
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M*G 


MINIMUM 

90% 

METHANE 


■\.  k 


HYDROGEN 


MINIMUM 

98% 

HYDROGEN 


Figure   1 


Figure   2 


ELECTRICITY 


9.6  kW 

240  vac/40  amps 

CONDUCTIVE 


Figure   3 
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AFV  Buyers 


-  „^;f:i " ^w:z'^:^''M^'^Ti 


rmtirtf 


Compare  the  Cruising  Range  and  Emissions 
of  ttiis  Vehicle  with  Otiiors  Before  You  Buy. 


^anufacturer^stiniated  Cruising  R 


440-520 

Miles  en  one  tank  or  charge 


Actual  cruising  range  will  vary  with  options,  driving  conditions,  driving  habits,  and  the  vehicle's  condition. 


'm' 


■^  ^  1^  .  ^rf"' i ':^  jBjiw      •rf!nr«.    <^   -  ^:' 


U^mtssions   -M 


a  This  y^it^le  hss  no!  been  csrt!f:ed  as  meeting  aa  iPk  Gias&ass  stnNterd. 
Q  This  vehicle  meets  the  EPA  emissions  standarti  noted  beiow. 


More 
Emissions 


▼ 


!LEV 

ULEV4 
!L£V 

ZEV 

Fewer 
Emissions 


The  overall  environmental  impact  of  driving  this  vehicle  includes  many  factors  not  measured  by  these  standards 


Please  read  \j3Ck  for  important  information. 


Figure   4 
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AFV  Buyers  Guide 


Compare  the  Cruising  Range  and  Emissions 
of  this  Vehicle  with  Others  Before  You  Buy. 


^Manufacturer's  Estimated  Cruising  Range 


400-480 

Miles  on  one  tank  or  charge 
exclusively  on  alternative  fuel 


440-520 

Miles  on  one  tank 
exclusively  on  gasoline/diesei 


Actual  cruising  range  will  vary  with  options,  driving  conditions,  driving  habits,  and  the  vehicle's  condition. 


"•m^-"'  : 


Emissions 


Q  This  vehicle  has  not  been  certified  as  meeting  an  EPA  emtsstoRS  standard. 
Q  This  vehicle  meets  the  EPA  emisstons  standard  noted  below. 


More 
Emissions 


▼ 


Tier  I  i||&LEV^^£V 


...II 


HEV 


ULEV« 
ILEV 


ZEV 


Fewer 
Emissions 


The  overall  envtronmenta;  impact  of  driving  this  vehicle  includes  many  factors  not  measured  by  these  standards. 


Please  read  l»ck  for  important  information. 


Figure   5 
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Before  selecting  an  Alternative  Fuel  Vehicle  (AFV)  make  sure  you  consider. 

^  FUEL  TYPE:  Know  which  fuel(s)  power  this  vehicle. 

;/  OPERATING  COSTS:  Fuel  and  maintenance  costs  for  AFVs  differ  from  gasoline  or  diesel-fueled 
vehicles  and  can  vary  considerably. 

^  PERFORMANCE/CONVENIENCE:  Vehicles  powered  by  different  fuels  differ  in  their  cold-start 
capabilities  (i.e..  ability  to  start  a  cold  engine),  refueling  and/or  recharging  time  (i.e..  how  long 
it  takes  to  refill  the  vehicle's  tank  to  full  capacity),  acceleration  rates,  and  refueling  methods. 

^  FUEL  AVAILABILITY:  Determine  whether  refueling  and/or  recharging  facilities  that  meet  your 
driving  needs  have  been  developed  for  this  vehicle  and  will  be  readily  available  in  your  area. 

sT  ENERGY  SECURITY/DOMESTIC  CONTENT  OF  FUEL  Alternative  fuels  can  reduce  US  reliance  on 
imported  oil,  especially  if  all  of  the  fuel's  components  are  produced  in  this  country.  Consider 
whether  the  fuel' powering  this  vehicle  is  typically  produced  domestically  or  is  imported. 

Additional  Information 

DEPARTMENT  OF  ENERGY  (DOE) 

For  more  information  about  AFVs.  contact  DOE'S  National  Alternative  Fuels  Hotline, 
1-800-423-1DOE.  and  ask  for  its  free  brochure. 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION  (NHTSA) 

For  more  information  about  vehicle  safety,  contact  NHTSA's  Auto  Safety  Hotline,  1-800-424-9393. 


The  information  on  this  label  is  required  by  the  Federal  Trade  Commission,  16  CFR  Part  309, 


Figure  6 
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AFV  Buyers  Guide 


Before  selecting  an  Altemative  Fuel  Vehicle  (AFV) 
make  sure  you  considen 

^  FUtt  TYPE;  Know  which  fuel(s)  power  this  vehicle. 

^  OPERATING  COSTS:  Fuel  and  maintenance  costs  for  AFVs  differ  from  gasoline  or  diesel-fueled 

vehicles  and  can  vary  considerably. 

^  ENVIRONMENTAL  IMPACT:  All  vehicles  (conventional  and  AFVs)  affect  the  environment  directly 
(e.g..  tailpipe  emissions)  and  indirectly  (e.g.,  how  the  fuel  is  produced  and  brought  to  market). 
Compare  the  environmental  costs  of  driving  an  AFV  with  a  gasoline-powered  vehicle. 

sT  PERFORMANCE/CONVENIENCE:  Vehicles  powered  by  different  fuels  differ  in  terms  of  the 

cruising  range  (i.e..  how  many  miles  the  vehicle  will  go  on  a  full  supply  of  fuel),  cold  start  capabilities 
(i.e.,  ability  to  start  a  cold  engine),  refueling  and/or  recharging  time  (i.e.,  how  long  it  takes  to  refill 
the  vehicle's  tank  to  full  capacity),  acceleration  rates,  and  refueling  n»ethods. 

m  FUEL  AVAILABILITY:  Determine  whether  refueling  and/or  recharging  facilities  that  meet  your  driving 
needs  have  been  developed  for  this  vehicle  and  will  be  readily  available  In  your  area. 

^  ENERGY  SECURin/DOMESTIC  CONTENT  OF  FUEL  Alternative  fuels  can  reduce  U.S.  reliance  on 
imported  oil,  especially  if  all  of  the  fuel's  components  are  produced  in  this  country.  Consider 
whether  the  fuel  powering  this  vehicle  is  typically  produced  domestically  or  is  imported. 


Please  read  back  for  important  inf otmation. 


Figure  7 
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Additional  Information 

DEPARTMENT  OF  ENERGY  (DOE) 

For  more  information  about  AFVs,  contact  DOE's  National 
Alternative  Fuels  Hotline,  1-800-423-1  DOE,  and  ask  for  its 
free  brochure. 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION 
(NHTSA) 

For  more  information  about  vehicle  safety,  contact  NHTSA's 
Auto  Safety  Hotline,  1-800-424-9393. 


The  mformation-on  this  label  is  requirea  by  the  Federal  Trade  Commission.  16  CFR  Part  309. 


Figure  8 
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By  direction  of  the  Commission, 
Commissioner  Vamey  not  participating. 
DoMld  S.  aark. 
Secretory. 
(FR  Doc.  94-28278  Filed  11-17-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM91-12-000] 

Administrative  Dispute  Resolution 

November  10, 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMAPY;  The  Commission  is  proposing 
to  amend  its  regulations  to  implement 
the  Administrative  Dispute  Resolution 
Act  of  1990  (ADRA).  In  issuing  a  Notice 
of  Proposed  Rulemaking  the 
Commission  proposes  to  adopt  a  policy 
endorsing  the  use  of  alternative  dispute 
resolution  methods  in  its  proceedings 
under  the  provisions  of  the  ADRA.  Such 
methods  would  be  used  in  lieu  of 
litigation  to  resolve  disputes  in 
Commission  proceedings. 
DATES:  Written  comments  must  be 
received  by  the  Commission  bv  January 
17. 1995. 

ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  Comments 
should  refer  to  Docket  No.  RM91-12- 
000. 

FOB  FURTHER  INFORMATION  CONTACT: 
David  N.  Cook,  Deputy  General  Counsel, 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  Telephone  (202)  208-0955. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  ix>om  3104.  at  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 
The  Commission  Issuance  Posting 
System,  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 


access  OPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1871.  The 
full  text  of  this  notice  of  proposed 
rulemaking  will  be  available  on  OPS  for 
30  days  from  the  date  of  issuance.  The 
complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
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I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commi.ssion)  is  issuing  a 
notice  of  proposed  rulemaking  (NOPR) 
to  implement  the  Alternative  Di.spute 


ResoluUon  Act  of  1990  (ADRA).'  In  the 
NOPR,  the  Commission  is  adopting  a 
policy  endorsing  the  use  of  alternative 
dispute  resolution  (ADR)  methods  in  its 
proceedings  under  the  provisions  of  the 
ADRA. 

To  implement  its  policy  in  support  of 
alternative  dispute  resolution,  the 
Commission  proposes  to  amend 
Subparts  E  and  F  of  Part  385  of  its  Rules 
of  Practice  and  Procedure  ^  to  add 
regulations  adopting  provisions 
authorized  in  the  ADRA  and  to  establish 
procedures  for  approving  ADR  in 
particular  proceedings. 

The  Commission  proposes  to  add  new 
Rule  604,  adopting  guidelines  on 
applying  ADR  techniques  and 
definitions  from  the  ADRA  and  " 
establishing  procedures  for  the 
submitting,  reviewing,  and  monitoring 
proposals  to  use  ADR  in  specific 
proceedings.  The  Commission  also 
proposes  to  add  Rule  605,  incorporating 
the  provisions  of  the  ADRA  regarding 
binding  arbitration  proceedings,  arbitral 
awards,  and  review  of  arbitration 
results.  Third,  the  Commission  proposes 
to  add  Rule  606,  to  adopt  the  provisions 
of  the  ADRA  regarding  confidentiality 
in  ADR  proceedings  established  under 
proposed  new  Rules  604  and  605.  The 
Commission  also  proposes  to  amend 
Subparts  E,  F,  and  G  of  Part  385  of  its 
Rules  of  Practice  and  Procedure  to 
modify  existing  regulations  and  to  add 
new  regulations  with  respect  to  the 
submission  and  review  of  offers  of 
settlement. 

n.  Background 

The  ADRA  amends  Chapter  5  of  Title 
5,  United  States  Code,  by  adding  a  new 
subchapter  to  provide  explicit  statutory 
authorization  allowing  federal  agencies 
to  use  ADR  techniques  in  lieu  of 
litigation  to  resolve  a  dispute  in  the 
agency's  administrative  programs  when 
all  the  participants  to  the  dispute 
voluntarily  agree  to  its  use.  ADR 
methods  include  the  use  of  a  neutral,  an 
individual  who  functions  to  aid  the 
participants  in  resolving  the 
controversy.  The  ADRA  provides  that 
ADR  methods  may  include,  but  are  not 
limited  to,  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials,  and  arbitration, 
or  any  combination  of  these,  as 
described  below.' 

Conciliation  is  an  infonnal  process  in 
which  the  third  party  tries  to  bring  thi; 


'  5  U.S.C.  571-83  (1988).  as  amended  bvPiib.  I.. 
102-354.  106  Stat.  944  (.^llg.  26.  1992). 
=  18CKRPart  385. 

*  Drawn  from  Adminisirative  Conference  of  ihc 
li.S.,  Sourcebook:  Federal  Agency  Use  of 
Alternative  Means  of  Dispute  Resolution  (OfTice  of 
the  Chdirman.  1987)  (.Sourcebook)  at  44— 4S. 
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parties  to  agreement  by  lowering  tensions, 
improving  conununications,  interpreting 
issues,  providing  technical  assistance, 
exploring  potential  solutions  and  bringing 
abtnit  a  negotiated  settlement,  either 
informally  or,  in  a  subsequent  step,  through 
furnial  mediation.  Conciliation  is  frequently 
used  in  volatile  conflicts  and  in  disputes 
where  the  parties  are  unable,  unwilling  or 
unprepared  to  come  to  the  table  to  negotiate 
their  differences. 

Facilitation  is  a  collaborative  process  used 
to  help  a  group  of  individuals  or  parties  with 
divergent  views  reach  a  goal  or  complete  a 
task  to  the  mutual  satisfaction  of  the 
participants.  The  facilitator  functions  as  a 
neutral  process  exf>ert  and  avoids  making 
substantive  contributions.  The  facilitator's 
task  is  to  help  bring  the  parties  to  consensus 
on  a  number  of  complex  issues. 

Mediation  is  a  structured  process  in  which 
the  mediator  assists  the  disputants  to  reach 
a  negotiated  settlement  of  their  differences. 
.Mediation  is  usually  a  voluntary  process  that 
results  in  a  signed  agreement  which  defines 
the  future  behavior  of  the  parties.  The 
mediator  uses  a  variet>'  of  skills  and 
techniques  to  help  the  parties  reach  a 
settlement  but  is  not  empowered  to  rentier  a 
decision. 

Factfinding  is  a  process  used  from  time  to 
time  primarily  in  public  sector  collective 
bargaining.  The  fact  finder,  drawing  on  both 
information  provided  by  the  parties  and 
additional  research,  recommends  a  resolution 
of  each  outstanding  issiie.  It  is  typically 
nonbindiug  and  paves  the  way  for  further 
negotiations  and  mediation. 

The  minitrial  is  a  privately-developed 
method  of  helping  to  bring  about  a  negotiated 
settlement  in  lieu  of  corporate  litigation.  A 
typical  minitrial  might  entail  a  period  of 
limited  discovery  after  which  attorneys 
present  their  best  case  before  managers  with 
the  authority  to  settle  and  a  neutral  advisor 
who  may  be  a  retired  judge  or  other  lawyer. 
The  managers  then  enter  settlement 
negotiations.  They  may  call  on  the  neutral 
advisor  if  they  wish  to  obtain  an  opinion  on 
how  a  court  might  decide  the  matter.  The 
neutral  may  also  be  called  upon  to  mediate 
the  dispute. 

Arliitnition  is  a  n^latlvely  formal  process  in 
which  parlies  jointly  select  the 
decisionmaker  to  whom  they  turn  over  the 
decisionmaking.  The  arbitrator,  after  hearing 
each  side,  i.ssues  a  decision  following  the 
pnx:etlures  agreed  to  in  advance. 

The  .ADRi^  requires  each  agency  to 
adopt  a  policy  that  addresses  the  use  of 
alternative  means  of  dispute  resolution 
and  case  management  in  connection 
uitli  the  agency's  administrative 
actions.  The  Commission  will  fulfill  this 
requirement  with  this  rulemaking 
proceeding  and  through  revisions  to  its 
regulations  with  respect  to  the  matters 
under  the  Commission's  substantive 
jurisdiction.'* 


As  required  by  the  ADRA.  the 
Commi.ssion.  in  preparing  this  NOPR. 
hris  consulted  with  the  Administrative 
Conference  of  the  United  States  (ACUS) 
and  reviewed  the  ACUS  guidance  to 
agencies  in  developing  their  ADR 
policies  and  in  Implementing  those 
pobcies.*  ACUS  reviewed  a  draft  of  this 
NOPR.  Its  comments  were  strongly 
supportive  and  in  agreement  with  the 
overall  approach  of  the  Commission's 
proposed  implementation  of  the  ADRA. 

The  Congress  further  encouraged  the 
use  of  ADR  procedures  in  the  Energy 
Policy  Act  of  1992.  Section  1802(e)  of 
that  .Act  directed  the  Commission  to 
establish  appropriate  ADR  procedures, 
including  required  negotiations  and 
voluntary  arbitration,  early  in  oil 
pipeline  proceedings  as  a  method 
preferable  to  adjudication  in  resolving 
disputes  related  to  rates.  The 
Commission  did  so  by  issuing  Order  No. 
561.  Revisions  to  Oil  Pipeline 
Regulations  Pursuant  to  the  Energy 
Policy  Act  of  1992  on  October  22. 1993." 
The  revisions  to  Part  343.  Chapter  I. 
Title  18.  Code  of  Federal  Begulations 
will  be  effective  January  1,  1995, 
Additionally,  Vice  President  Gore's 
National  Performance  Review 
recommended  that  federal  agencies 
expand  their  use  of  ADR  techniques. 

On  April  17, 1991.  the  Commission 
issued  a  Notice  of  Inquiry  (NOIJ  seeking 
comments  on:  (1)  how  best  to 
implement  the  ADRA,  (2)  whether 
changes  in  the  Commission's 
regulations  are  necessar\  or  appropriate 
to  facilitate  the  use  of  alternative  means 
of  dispute  reiiolution,  and  (3)  whether 
changes  in  the  Commission's 
regulations  governing  settlements  aw 
necessary  or  appropriate.^ 

The  NO!  highlighted  the  statutory 
amendments  promulgated  by  the  ADRA. 
These  include  definitions,  guidelines  on 
when  ADR  techniques  should  not  be 
used,  guidelines  for  the  selection  and 
use  of  neutrals,  provisions  to  protect  the 
confidentiality  of  ADR  proceedings,  and 
standards  for  the  conduct  of  binding 
arbitration  proceedings  and  the  issuance 
of  arbitration  awards.  Under  ADRA,  the 
decision  to  use,  or  not  to  use.  ADR 
methods  is  left  to  the  discretion  of  the 
agency  and  is  not  subject  to  judicial 
review. 


'  Under  the  Department  of  Energy  Urgaiii^alion 
All.  Pub.  L.  No.  95-91.  91  Sidt  565  (.^llg.  4.  19881. 
the  Chair  is  responsible  for  the  administraiive 
functions  of  the  agency.  With  respect  to  those 
mailers.  theConunisjion'.s  ADR  policy  Is  tx-ing 
lipv-ploped  wpariilely. 


*  .Xdminislrative  Conference  of  the  U.S..  Tht 
Administrative  Di.spule  Resolution  Act:  Guidance 
for  .Agericy  Dispute  Resolution  Specialists  (Office  of 
the  Hhdirman.  1992). 

"58  FR  58753  (Nov.  4.  1993).  Ill  FERC  .Slats,  ft 
Rugs.  Predmbles  1 30.985:  order  on  reh'g.  Order  No. 
SCl-A.  59  FR  40243  (Aug.  8.  1994),  ID  FERC  Slat.s 
&  Regs.  Preambles  \  31.000  (July  28, 1994). 

'Administrative  Dispute  Resolution  Notice  of 
Inq\ar>,  56  FR  18789  (Apr.  24.  1991),  IV  FERC 
Slats,  ft  Regs.  Notices  1  35.523  (1991 ). 


Eighteen  comntents  were  filed  in 
response  to  the  NOI  on  behalf  of  several 
pipelines,  electric  utilities,  interest 
groups,  and  the  industry.  "  In  general. 
the  commenters  support  the 
implementation  by  the  Commis.sion  of 
the  ADRA  and  the  use  of  ADR  methods 
under  the  guidelines  set  out  in  the 
ADR.\.  The  commenters  commend  the 
Commission's  past  use  of  settlement 
procedures  and  various  ADR  methods  to 
resolve  disputes  and  expedite  the 
conclusion  of  proceedings,  but  believe 
that  additional  measures  are  needed  to 
resolve  contested  issues  and  conclude 
proceedings  more  expeditiously  through 
settlement  or  other  means. 

The  commenters  are  divided  on 
whether  regulations  are  needed  to 
implement  the  ADRA.  Several 
commenters  express  concern  about  the 
misuse  of  ADR  methods.  The 
commenters  present  several  suggestions 
on  the  potential  uses  for  ADR  methods 
to  resolve  disputes  concerning  a  variety 
of  issues  and  proceedings. 

In  addition,  the  commenters  support 
the  Commission's  poHcy  in  favor  of 
settlements  and  do  not  request  changes 
in  the  overall  framework  established  by 
the  settlement  regulations.  However,  a 
number  of  the  commenters  request  a 
variety  of  specific  changes  with  a  view 
toward  prompter  action  on  all 
settlements.  Included  are  requests  to 
provide  for  the  filing  and  review  of 
omnibus  .settlements  and  to  modify  the 
conditions  that  govern  an  ALJ's 
certification  of  a  contested  settlement  to 
the  Commission,  including  the  need  for 
unanimity  in  a  motion  to  omit  the  initial 
decision. 

III.  Application  of  Alternative  Dispute 
Resolution  to  Commission  Proceedings 

The  .'\DRA  directs  the  Commission  to 
consider  the  potential  uses  for  ADR 
melhods  in  connection  with:  (1)  Formal 
and  informal  adjudications,  (2) 
rulemakings,  (3)  enforcement  actions, 
(4)  issuing  and  revoking  licenses  or 
permits,  (5)  contract  administration.  (6) 
litigation  brought  by  or  against  the 
agency,  and  (7)  other  agency  actions. 

It  is  the  policy  of  the  Commission  to 
conclude  its  administrative  proceedings 
as  fairly.  effe<:tively.  efficiently,  and 
expeditiously  as  possible.  To  that  end. 
the  Commission  has  long  had  in  place 
flexible  settlement  regulations  that 
encourage  and  promote  the  use  of 
settlement  negotiations  and  other  means 
to  resolve  disputes.  The  ADRA  gives  the 
Commission  the  opportunity  to  further 
develop  and  refine  its  policies  to 
achieve  less  costly,  less  contentious, 
and  more^timely  decisions  in  its 


"See  Appendix, 


proceedings.  Under  the  existing 
framework  for  the  review  and 
determination  of  its  proceedings,  the 
Commission  intends  to  foster  the 
effective  and  sound  use  of  innovative 
ADR  procedures  pursuant  to  the 
guidelines  established  in  the  ADRA. 

The  Commission  now  will  encourage 
participants  in  its  administrative 
proceedings  to  consider  the  use  of  ADR 
procedures  to  assist  them  in  resolving 
any  differences  among  them.  ADR 
techniques  are  informal  procedures 
based  on  the  informed  consent  of  all  the 
participants.  Flexibility  is  the  mainstay 
of  ADR.  Thus,  the  Com.mission  will  not 
attempt  to  identifj'  in  advance  all  of  the 
ADR  methods  that  may  be  used  in  its 
proceedings. 

Creativity  is  an  essential  element  in 
designing  the  appropriate  ADR  method 
for  a  particular  dispute  and  for  a 
particular  set  of  parties.  The  ADRA 
opens  up  possibilities  for  the  expanded 
use  of  new  and  varied  ADR  methods  not 
typically  used  under  the  current 
settlement  regulations  or  otherwise 
during  a  proceeding,  including  roles  for 
third-party  neutrals.  The  ADRA  offers 
expanded  opportunities  for  alternatives 
to  protracted  litigation  in  appropriate 
circumstances  where  the  use  of  ADR 
yields  more  effective  and  efficient 
results. 

The  opportunities  for  using  ADR  can 
occur  at  any  time  during  the  processing 
of  any  filing,  whether  the  fiUng  is 
subject  to  informal  adjudicatory 
procedures  or  to  the  formal  hearing 
process.  If  a  filing  is  set  for  hearing, 
opportunities  for  ADR  may  arise  during 
the  initial  settlement  process  prior  to 
direct  testimony  in  rate  cases  or  prior  to 
the  30-day  post-notice  period  in  gas 
certificate  cases,  as  well  as  any  time 
during  the  presiding  officer's 
management  of  the  hearing  process. 
Numerous  opportunities  for  ADR  also 
e.xist  in  proceedings  where  formal 
hearings  are  not  used.  These  include 
hydropower  cases  under  the  revised 
licensing  process,  various  enforcement 
actions,  or  complaint  cases,  among 
others. 

Of  course,  parties  are  encouraged  to 
pursue  ADR  methods  on  their  own  to 
resolve  potential  disputes  before  an 
application  or  other  filing  is  submitted 
to  the  Commission.  Parties  to  a 
transaction  may  wish  to  include  dispute 
resolution  provisions  for  resolving 
future  conflicts  in  a  contract  or  tariff 
that  is  filed  with  the  Commission. 

This  notice  will  examine  certain  areas 
of  administrative  action  identified  by 
the  ADRA  to  determine  the  potential  for 
using  ADR  methods.  These  areas 
include  formal  and  informal 
adjudications,  enforcement  actions,  the 


issuing  and  revoking  of  licenses  or 
permits,  and  other  actions  arising  under 
the  Commission's  substantive  statutes. 
No  particular  formula  has  been 
developed  as  to  how  ADR  methods 
should  be  used,  how  they  relate  to  the 
traditional  processes,  and  what  their 
advantages  and  disadvantages  are  in 
particular  settings.  Thus,  the  purpose  of 
the  examination  is  only  to  indicate  the 
broad  spectrum  of  the  possibilities  for 
expanded  ADR  use  in  the  Commission's 
proceedings  as  well  as  the 
Commission's  intention  to  consider  any 
method  for  participants  to  work  towards 
resolving  their  differences,  in 
appropriate  circumstances.^ 

A.  The  Range  of  Commission 
Administrative  Proceedings 

The  Commission  oversees  key 
operating  functions  of  the  Nation's 
natural  gas.  electric  utility, 
hydroelectric  power,  and  oil  pipt^Mne 
transportation  industries.  To  do  so,  the 
Commission  administers  numerous 
statutes  and  regulations  that  establish 
procedures  for  the  filing  of  applications 
to  authorize,  among  other  things, 
certificates  for  the  construction  and 
operation  of  natural  gas  facilities,  rates 
and  service  conditions  for  the 
transportation  and  sale  for  resale  of 
natural  gas  and  electric  energy  in 
interstate  commerce,  rates  and  terms 
and  conditions  of  ser\ices  for  the 
transportation  of  petroleum,  and 
licenses  for  the  construction  and 
operation  of  hydroelectric  power 
projects.  The  regulations  also  provide 
for  the  Commission's  review  of 
enforcement  actions,  complaints, 
accounting  matters,  and  other  actions 
related  to  its  certification  or  licensing 
and  ratemaking  functions. 

Because  of  the  complexity  of  the 
issues  and  the  number  of  persons  with 
interests  in  the  outcome  of  the  issues, 
many  filings  are  contested  and  lead  to 
highly  litigated,  complicated,  and 
protracted  proceedings.  The 
Commission  in  many  cases  sets  the 
filings  for  adjudication  under  the 
formal,  trial-type  hearing  procedures  set 
forth  in  Subpart  E  of  Part  385  of  the 
Commission's  Rules  of  Practice  and 


"Williams  Natural  r~js  Cx)mpany  &iigge.sls  that  the 
Commission  require  every  compiany  that  comes 
before  the  Commission  seeking  affirmative  relief  to 
show  that  it  has  formally  adopted  a  policy 
supporting  ADR.  Clearly,  a  commitmeni  by  each 
party  in  a  proceeding  in  support  of  ADR  would  be 
helpful  to  promote  the  goals  established  in  the 
Commission's  policy.  Parties  should  attempt  to 
work  out  their  differences  in  advance  of  a  filing,  as 
well  as  in  the  early  stages  of  a  contested  proceeding 
before  the  disputes  result  in  lengthy  litigation. 
However,  the  Commission  tielieves  that  imposing 
this  condition  on  parties  is  neilhoj  necessarv  nor 
appropriate  at  this  time. 


Procedure.  In  response  to  the  NOI,  the 
commenters  identified  certain 
significxint  issues  that  are  contested  in 
many  of  the  filings  and  earmark  the 
filings  that  could  particularly  benefit 
from  innovative  ADR  methods. 

For  example,  in  determining  whether 
an  application  for  a  certificate  to 
construct  and  operate  natural  gas 
facilities  is  consistent  with  the  piibiic 
convenience  and  necessity,  the 
Commission  must  resolve  such  issues  as 
the  sources  and  adequacy  of  supply  and 
market  for  gas,  safety  and  operational 
aspects,  financing,  and  environmental 
impacts.  Environmental  analysis  is 
becoming  increasingly  complex  and 
time-consuming.  As  a  resuh,  the 
Commission  has  been  issuing  phased 
orders  that  provide  a  preliminary 
determination  on  non-environmental 
issues  or  on  discrete  portions  of  a 
project  while  continuing  the  review 
process.'"  A  major  factor  in  many  of 
these  cases  is  the  timely  construction  of 
a  proposed  project.  The  use  of 
innovative  ADR  methods  may  help  to 
accelerate  the  conclusion  of  these 
applications. 

Applications  to  establish  natural  gas, 
electric,  or  oil  rates  and  terms  of  .senice 
are  determined  on  the  basis  of  whether 
the  proposals  are  just,  reasonable,  and 
not  unduly  discriminatory  or 
preferential.  Issues  that  arise,  such  as 
the  prudence  of  the  purchasing 
practices  of  the  pipeline  or  electric 
utility,  have  in  the  past  proved  highly 
litigious  involving  extensive  discovery 

The  traditional  method  for  setting 
rates  uses  a  cost-based  process,  which 
can  involve  extensive  analysis. 
However,  the  Commission  has  begun  to 
approve  market-based  rates  in  certain 
circumstances  if  the  seller  lacks  market 
power.  Determining  a  seller's  market 
power  requires  an  extremely  detailed 
factual  analysis  of  sophisticated  and 
contentious  issues.  As  a  result,  some  of 
the  inquiries  have  led  to  complicated 
and  lengthy  proceedings  in  oil  rate 
filings,"  natural  gas  rate  proceedings,'' 
and  electric  rate  cases. '^  Electric 
utilities  also  seek  Commission  authority 
for  various  corporate  transactions,  such 
as  mergers,  which  can  require  a  hearing 
to  consider  issues  concerning  costs. 


'"E.g..  Northwest  Pipeline  Corp.,  56  FERC 
1 61.006  (1991);  Great  Ukes  Transmission  Limited 
Partnership.  56  FERC  161.051  (1991). 

"  E.g.,  Williams  Pipe  Line  Co..  68  FERC  1  61.136 
(1994).  whg  pending:  Buckeve  Pipe  Line  Co..  LP.. 
53  FERC  1  61 .473  (1990);  re>i  g  granted  in  pari  and 
denied  in  part,  55  FERC  1  61.064  (1991 ). 

'•^El  Paso  Natural  Gas  Co..  54  FERC  161,316 
(1991),  rehg.  56  FERC161.290  (1991); 
Tran.scontinental  Gas  Pipe  Line  Corp.,  55  FERC 
161,446  (1991).  rehg.  57  FERC  1  61.345  (1991). 

'^PSI  Energv,  Inc.  Opinion  No.  349. 49  FTiRC  1 
61,346(1989). 


59718  Federal  Register  /  Vol.  59.  No.  222  /  Friday.  November  18.  1994  /  Proposed  Rules 


rates,  and  the  competitive  situation.'^ 
Although  many  of  these  filings  are 
settled,  innovative  ADR  methods  should 
be  useful  in  clarifying  the  many 
complex  issues  and  bringing  the  many 
parties  together  to  achieve  settlement 
more  quickly.'"* 

ADR  may  be  particularly  useful  in 
resolving  an  array  of  complex 
transmission  issues  facing  the  electric 
utility  industry  in  the  competitive  era 
following  the  Energy  Policy  Act  of  1992 
(EPAct).  Recently,  several  uliiities  have 
volunteered  to  open  their  transmission 
systems.  Other  utilities  have  been 
ordered  to  attempt  to  negotiate 
transmission  services  under  the  newly 
amended  Sections  211  and  212  of  the 
Federal  Power  Act.  The  Commission  is 
also  in  the  process  of  analyzing  new 
concepts  for  the  pricing  of  transmission 
services.  In  addition,  there  has  been 
considerable  activity  across  the  country 
in  the  development  of  regional 
transmission  groups  to  provide  vehicles 
for  the  voluntary  resolution  of 
transmission  access  and  pricing 
disputes.  ADR  will  be  an  im[)ortanl 
component  of  RTG  agreements.'*' 

VVnether  transmission  access  and 
pricing  are  voluntary  or  pursuant  to  a 
Section  211  Commission  order,  ADR 
could  make  an  important  contribution 
by  facilitating  resolution  of  complex 
technical  issues.  Prompt  resolution  of 
disputes  over  transmission  services 
could  often  mean  the  difference 
between  success  and  failure  of  short- 
term  transactions  under  an  open  access 
transmission  system. 

Environmental  issues  and  the 
balancing  of  various  competing  uses  for 
water  resources  are  significant  factors  in 
the  review  of  applications  to  license  or 
relicense  a  hydropower  project.'^  Under 
rtJcently  revised  application  procedures, 
the  Commission  evaluates  the 
environmental  and  developmental 
impacts  of  a  project  by  a  proce.ss  that 
includes  extensive  pre-filing 
consultation,  con.siders  the 
recommendations  of  various  agencies 
and  other  concerned  groups,  and 
balances  all  relevant  public  interest 
considerations."*  These  i.ssues  can  be 


'*  Northeast  lililities  Service  (;o..  Opinion  No 
IM.  S6  KKRC  1  61.269  (1991). 

''•  Kansas  Power  &  Light  Co..  54  KtRC  1  6 1 .077 
(1991). 

"■t'olicy  Statement  Regarding  Regional 
Transmission  Croups.  58  FR  41626  (Aug.  5.  199;i). 
Ill  FERC  Slats.  &  Regs..  Regulations  Preambles 
1 10.976  (1993)  (Policy  Statement). 

''Central  Nebraska  Public  Power  and  Irrigation 
District.  Project  No.  1417-017.  50  FERC  161,180 
(1990).  order  on  rebg.  51  FERC  1  61.2.56  (1990). 

"•Hydroelectric  Reliceasing  Regulations  Under 
the  Federal  Power  Act.  Order  No.  513.  54  FR  23756 
(lune  2.  1989).  FERC  Stats.  *  Ri-gs.  Preambles  1985- 
90  1  10.8,54  (May  17.  1989):  Oder  No.  513-A.  FEKC 


highly  contentious  and  frequently 
involve  numerous  parties  with 
conflicting  interests.  In  all  of  the.se 
cases,  there  may  be  a  role  for  ADR. 

B.  Current  Comrnission  Practictf  and 
Procedures  for  Resolving  Disputes  by 
Alternative  Means 

The  Cnniniission  has  for  a  long  time 
relied  on  voluntary  settlement 
procedures  to  avoid  litigation  and  for 
the  orderly,  expeditious  conduct -of  its 
business.  Over  the  years,  the 
Commission,  liie  ALJs.  and  the  federal 
courts  have  agreed  that  voluntary 
settlements  are  important  and  desirable 
methods  of  avoiding  the  delays  and 
uncertainr-is  of  litigation.''* 

In  resp(-;i.se  to  the  NOI,  the 
commenters  commend  in  general  thi; 
Commi.s.sion's  .settlement  rules  and 
procedures,  which  they  state  have 
provided  beneficial  mechanisms  for 
resolving  contested  issues.  According  to 
the  Fedf  ral  Energy  Bar  Association 
(FEBA),  the  Commis.sion  is  far  ahead  of 
many  otiier  federal  agencies  in 
promoting  the  settlement  process.  Thn 
commenters  request  that  the 
Commission's  existing  procedures  not 
be  undermined  in  implementing  the 
ADRA  and  that  the  Commission 
continue  to  promote  the  innovative 
settlement  tet:hniques  allowed  under 
the  current  rules. 

As  the  commenters  point  out.  the 
current  settlement  rules  provide  a 
simplified,  flexible  mechanism  for 
initiating  and  approving  a  settlement  in 
any  proceeding.  Specifically,  Rule  fiOl 
provides  for  the  convening  of 
conferences  by  the  Commission  or  the 
decisional  authority,  upon  motion  of 
any  participant  or  otherwise,  in  any 
proceeding  for  any  purpose,  including 
consideration  of  offers  of  settlement, 
related  to  the  conduct  or  disposition  of 
the  prot;eeding.  Rule  602  provides  the 
procedures  for  the  submission  of  offers 
of  settlement  and  for  their  review  by  the 
ALJ  or  the  Commission.  The  niles  were 
adopted  to  encourage  participants  in  all 
proceedings  to  avoid  the  alternative  of 
costly  and  sometimes  lengthy  litigation 
before  the  Commission.-" 


Sl.it.>;.  &  Regs.  Preambles  198t>-90  1  :i().869  il).-(..  2U. 
19H0):  Rpgii!a!ions(kjverning  Submittal  of 
Pmpn-.ed  Hydropower  License  Conditions  and 
Othor  Mailers.  Order  No.  533.  56  FR  23108  (Mav 
20.  1991 ).  Ill  FERC  Stats.  &  Regs  Preambles 
t  30.921  (May  8.  1991);  Order  No.  533-A.  Ill  FTiRC 
Slats.  &  Regs.  Preambles  1  30.932  (Nov.  22,  1991). 

'■'  Texas  G<is  Transmission  Corp.  v.  FK.  441  F  2d 
1  192.  1394  (6lh  Cir.  1971);  Texas  Eastern 
Transmission  Corp  v.  FPC,  306  F.2d  345.  347  n.2 
(5th  Cir.  1962). 

-■''Prtjcedures  for  Submission  of  Seltlemcm 
Agrf-ements.  Order  No.  32,  44  FR  34936  dune  18. 
1979).  rtRC  Stats.  A  Regs.  Preambles  1977-81 
1 30.061  dune  13.  1979);  Order  No.  32- A.  8  UlRC 
161,160  (^97<l^ 


In- any  proceeding  set  for  hearing. 
Rule  603  allows  the  Commission,  the 
presiding  ALJ,  or  a  participant  to 
request  appointment  of  a  neutral 
settlement  judge  to  preside  over 
settlement  negotiations.'^'  Tiiis 
procedure  was  added  to  the  settlement 
rules  to  reduce  the  inherent  and  tactical 
delays  in  the  settlement  process  and  to 
provide  structure  and  control  over  the 
pace  of  negotiations.-^^  The  Commission 
has  found  that  these  rules  are 
sufficiently  broad  to  en-JiIe  the 
Commission  and  the  .ALJs  to  convene 
conferences  and  handle  settlements 
expeditiously.^-' 

The  Commission  has  t.iken  an  active 
role  in  promoting  the  settle.T.e;!'.  rules 
and  providing  opportunities  fcr  the 
initiation  of  settlements  at  the  outset  of 
all  its  proceedings.  For  example,  the 
Commission  adopted  top  sheet 
procedures  that  provide  for  a  setllement 
conference  to  be  convened  during  the 
prehearing  stage  of  a  rate  case  set  for 
hearing.^-'  Whether  under  these  or  other 
procedures.  Commission  trial  staff 
presents  a  settlement  position  which 
serves  as  a  basis  for  negotiations  among 
the  parties  in  an  effort  to  reduce  the 
need  for  detailed  testimony  or  formal 
hearing.  Procedures  were  also  adopted 
to  encourage  .settlement  in  each  gas 
certificate  application  filed  for  blanket 
authority  and  certain  other  authority.-"* 
If  a  prote.st  is  filed  in  response  to  the 
notice  of  the  filing  of  such  an 
application,  a  30-day  period  is 
established  for  the  parties  and 
Commission  staff  to  establish  informal 
settlement  conferences  to  resolve  the 
protest. 

The  Commission  also  directs  the 
parties  to  consider  settlements  on  a 
case-by-ca.se  basis.  In  Order  No.  528,  the 
Commission  encouraged  pipelines  and 
their  customers  to  reach  settlements 
concerning  any  proposed  method  for 
recovery  of  take-or-pay  costs,  and 
determined  that  settlement  conferences 
should  be  used  to  that  end.-*" 


■'  The  Commis!>ion's  settlement  judge  procedures 
are  roconmended  by  the  Administratiie  Conferenw 
of  the  United  Slates  as  one  of  the  setllement 
techniijuos  that  the  Administrative  Conference 
urges  agencies  to  use  roulinelv.  Sour(  eljook  at  1 16. 
n.3. 

-'-  Rules  of  Praiiice  and  Prorodurc.  Order  No.  90. 
-»■;  FR  45902  duly  8.  1980).  FERC  Stats.  &  Regs 
I're.inibles  1977-81  1  30.169  dune  23.  1980). 

■'Revisionof  Rules  of  Practice  and  Procedures  to 
i;xp<'(iiie  Trial-Type  Hearings.  Order  No.  225.  47  FK 
19014  (Mav  3.  1982).  FERC  Stats.  *  Regs.  Preambles 
1982-85  1 30.358  (Apr.  26.  1982):  Order  No.  225- 
A.  47  F-R  35952  (Aug.  18.  1982).  FERC  Slats.  &  Reg., 
Preambles  1982-85  1 30.385  (Aug.  12,  19821. 

■"Initiated  by  Administrative  Order  No.  157,  Apr 
1.  1976. 

-MaCFR  157.205(g). 

-■"Mechanisms  for  Passthroiigh  of  Pipeline  Take 
of-Pay  Huyotit  and  Buydown  (kjsts  53  FERC 
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Onseqaently,  the  Commission  has 
di  r  ?cted  the  convening  of  a  settlement 
c(  1  iference  in  each  proceeding  in  which 
the  Commission  accepts  and  suspends 
rai ;  filings  pursuant  to  Order  No.  528. 
T 1  s  has  resulted  in  the  settlement  of 
many  of  these  ca.ses.-''  In  fiscal  jear 
1?  !I3.  the  Commission  established  30 
pi  (  ceedings  under  Order  Nos.  528  and 
5i  i  1-A  to  resolve  issues  by  settlement. 
B; '  September  39,  1993.  the  Commission 
hi  ( 1  approved  19  settlements  and  more 
se  tjlements  were  pending.^"* 

finder  the  current  settlement 
procedures,  the  Commission  has  been 
at  ie  to  settle  a  large  number  of 
cc  1  itested  proceedings.  Approximately 
7t  to  80  percent  of  electric  and  gas  rale 
a  i  es  settle  without  the  need  to 
c<  I  nplete  the  litigation  process.  During 
iiical  year  1992,  the  Commission  issued 
■"jtl  hearing  orders  involving  64  electric 
r-ie  filings  and  accepted  45  settlement 
ag!t!cmen}s  in  electric  rate  cases.  During 
fijca!  year  1993,  tlie  Commission  issued 
2^  orders  instituting  hearing  or 
sdUlement  judge  procedures  involving 
?>]  electric  rate  filings  and  accepted  29 
offers  of  settlement  resolving  some  or  all 
o^the  issues  presented.  An  examination 
of  the  electric  proceedings  that  settled 
rtn-eals  that  settlement  generally  is 
r(  ,u  hed  shortly  after  the  establishment 
ui  hearing  procedures  and  the 
<  oiiin.encement  of  settlement 
(  onlerences.-" 

A  total  of  41  new  gas  and  oil  pipeline 
tilings  were  set  for  hearings  in  fiscal 
st'i:- 1993.  Also  during  fiscal  year  1993. 
'.he  Commission  approved  34 
stjtticments  of  gas  and  oil  pipeline  rate 
( .isfs  For  example,  one  settlement 
ri'^dived  issues  in  33  different  dockets. 
nutny  of  which  were  at  different  stages 
of  processing  at  hearing.*'  Settlements 
also  are  frequently  used  to  resolve 
di-sputes  between  the  Commission's 
Enforcement  section  and  violators  of 
pertinent  statutory  or  regulatory 
retiuirements  in  order  to  terminate 
enforcement  proceedings  before  full 
litigation.^* 

For  the  most  part,  the  Commission's 
existing  settlement  procedures  fit  into  a 
category  that  might  be  called 
"unassisted  negotiation."  What 


1 61. 163  (1990);  Order  No.  528-A.  54  FERC 

1 61.095  (1991):  Order  No.  528-B.  55  FERC  161,372 

HMD. 

»' Eg..  Arkla  Energy  Resources,  54  FERC  1 61,01 1 
1 1991)  and  58  FERC  161.359  (1992). 

"FERC  1993  Annual  Report  at  7. 

'"E.g..  Indiana  Michigan  Power  Co..  51  FTiRC 
161.191  (1990):  reh'g.  56  FERC161.019  (1991): 
Cincinnati  Gas  ft  Electric  Co..  46  F"ERC  161,298 
(1989)and51  FERC161,162  (1991). 

"> El  Paso  Natural  Cas  Co.,  S4  FERC  1 61 ,316 
(1»91).  rey>'g.  56  FERC  161,290  (1991). 

»'  The  Washington  Water  I^jwer  Co.,  Project  No- 
.'045.  56  FERC161.048  (1991). 


di.stirguishes  the  ADR  techniques 
highlighted  in  the  ADRA  from 
settlement  negotiations  under  the 
Commission's  existing  rules  is  the 
addition  of  a  neutral,  so  that  the  process 
becomes  one  of  "assisted  negotiation." 
Hoivever,  rriany  commenters  point  out 
that,  under  the  Commission's  current 
setllement  rules,  parties  are  able  to  avail 
themselves  of  a  wide  variety  of  ADR 
techniques  that  involve  the  informal  use 
of  a  neutral.  They  urge  the  Commission 
to  continue  supporting  the  flexible  use 
of  these  procedures  in  developing 
mechanisms  to  resolve  disputes. 

The  Commission  has  incorporated  the 
use  of  a  wide  variety  of  ADR  terrhniques 
in  attemp^''-^  to  resolve  disputes  and 
bring  its  ca.-es  to  settlement.  The 
settlement  conference  and  .settlement 
judge  procedures  often  involve 
techniques  characteristic  of  those 
identified  in  the  ADRA.  The  convener  of 
the  conference  or  the  settlement  judge 
employs  such  ADR  techniques  as 
conciliation,  facilitation,  mediation,  and 
fact-finding  to  bring  the  parties  together 
to  discu.ss  their  differences.  The 
settlement  judge  is  expected  to  take  an 
active  role  in  the  process  as  a  facilitator 
or  mediator  to  keep  the  parties  talking. 
In  cases  set  for  hearing,  trial  staff  plays 
an  active  and  important  role  in 
facilitating  settlements  at  the  prehearing 
conference  (for  example,  through  its  top 
sheets),  other  settlement  conferences,  or 
any  time  during  the  hearing. 

■The  Commission  and  the  ALJs  have 
begun  to  encourage  the  use  of  more 
structured  ADR  methods  not  typically 
used  in  the  settlement  procedures  but 
that  specifically  include  the  additional 
methods  identified  in  the  ADR.\.  The 
Commission  has  recently  made  more 
use  of  the  settlement  judge  procedure  in 
an  effort  to  re.solve  a  case  without 
having  to  institute  a  hearing  or  somt; 
other  form  of  investigation.  '^  In  July, 
1994,  the  Commission  initiated  a  multi- 
party negotiation  process  in  the  New 
Don  Pedro  proceeding.  Project  No.  2299. 
The  negotiations  are  being  led  by 
mediators  from  the  Federal  Mediation 
and  Conciliation  Service.  The  goal  of 
.the  mediators  is  to  obtain  a  consensus 
on  the  issues  surrounding  the  in-stream 
flow  from  the  New  Don  Pedro  Dam.  In 
another  example,  under  section  343.5  of 
the  new  oil  pipeline  regulations,  which 
go  into  effect  in  January  1995.  all 
protested  rate  filings  will  be  sent 
initially  to  a  settlement  judge  for 
possible  resolution  by  negotiation.  The 
participants  may  also  reque.st  the  use  of 


other  ADR  proceduras  to  resolve  all  or 
part  of  any  pending  matter.-^'  There  is 
substantia!  commonality  between  the 
ADR  provisions  for  oil  pipelines  and  the 
rules  proposed  here.  The  Commission  is 
interested  in  obtaining  comment  on 
whether  to  integrate  the  oil  pipeline 
provisions  into  those  proposed  rules,  so 
that  the  Commission  would  then  have  a 
single  set  of  ADR  rules. 

In  addition,  the  Commission  hits 
adopted  shortened  and  sim.plified 
proceduresto  resolve  disputes  on  an 
informal  basis  in  a  wide  range  of 
proceedings.  The':e  include  the 
Enforcement  Task  Force  Hotline  to 
resolve  complaints  before  a  filing  is 
made  and.  under  the  accountiivi  rules, 
the  option  of  an  abbreviated  p;ov;oss  for 
resolving  accounting  disputes.  '•-  Under 
the  revised  regulations  governing  the 
filing  and  review  of  hydrojwwer 
licensing  applications,  llic  Commission 
has  incorporated  mechanisms  in  the 
pre-filing  consultation  process  that 
permit  the  applicant  or  p.irties  to  refer 
disputes  to  the  Director  of  OHL  for 
resolution. '5  The  Commission  has  made 
clear  that  it  intends  to  do  everything 
possible  to  encourage  all  the 
participants  to  work  out  their 
di  fferences  at  any  stage  of  the 
consultation  process.^  The  Commission 
has  also  used  settlement  processes  to 
attempt  to  resolve  hydropovver 
environmental  and  water  resource 
issues  after  an  application  has  been 
filed." 

The  Commission's  settlement 
procedures  have  provided  a  framework 
of  sufficient  flexibility  to  enable  the 
Commission  to  pursue  settlement  and 
the  expeditious  conclusion  of 
proceedings  before  the  full  litigation  of 
the  issues  at  formal  hearing.  The 
Commission  does  not  propose  to 
undermine  the  existing  settlement 
procedures,  but  instead  will  continue  to 
promote  their  use  through  .specific 
regulations  or  on  a  case-by-case  basis. 

The  Commission  expects  the  use  of 
settlement  and  other  procedures  to 
continue  to  reduce  the  conflicts  in  cases 
and  promote  conclusion  of  cases 
without  full  litigation.  The  pro(;edures 
currently  used  would  not  be  interrupted 
or  affected  by  the  policies  propo.sed  in 


"See  Centra)  Maine  Power  Co..  65  FTiRC  1  61.290 
(1993):  Edwards  Manufacturing  Company.  Inc.  63 
FERC  1  61.199  (1993):  UNITIL  Power  Comf)any  v. 
Public  Service  Company  of  Nevk-  Hampshire  and 
Northeast  Utilities.  62  FERC1 61.055  (1993) 


"Revisions  to  Oil  Pipeline  Regulations  PursudiK 
to  the  Energy  Polic\-  Ad  of  1992.  58  FR  58753. 
5B781  (Nov.  4.  1993). 

"18CFR  41.2.  158.2. 

"Order  No.  513.  FERC  Stats,  i  K<-gs.  Preambles. 
1986-1990  1  .30.8.54.  at  31.393-96,  Rule  16.U(b)(5): 
Order  No.  533,  III  FERC  Stats,  ft  Regs.  Preambles 
1  30.921.  at  30.125-27  (1991).  Rule  4.38(b)  and  (i  I 

"Order  No.  533.  in  FERC  Suts.  ft  Regs. 
Preambles  1  30.921.  at  30.126.  j 

'''  See.  e.g..  Edwards  Manufacturing  C4>m|Minv.        I 
Inc.  63  FUIC 1  61,199  (1993)  (order  directing  i 

appointment  of  settlement  judge). 
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this  notice.  The  ALjs  and  other 
Commission  staff  are  expected  to 
continue  to  take  the  initiative  not  only 
in  implementing  traditional  methods  of 
establishing  settlements  through 
negotiation  or  mediation,  but  also  in 
considering  the  newer  methods,  such  as 
minitrials,  reflected  in  recent  cases.  The 
ADR  rules  piroposed  here  would 
supplement  the  Commission's  existing 
rules  and  practices  regarding  settlement. 

IV.  Proposed  Rules 

The  Commission  believes  that 
regulations  are  needed  to  provide 
guidance  to  the  parties  in  instituting  an 
ADR  procedure  under  the  provisions  of 
the  ADRA  and  to  avoid  confusion  or 
uncertainty  about  the  integration  of 
ADR  methods  into  the  Commission's 
overall  decision-making  process. 
Therefore,  the  Commission  is  proposing 
regulations  to  facilitate  the  use  of  ADR 
in  Commission  proceedings  and  to 
provide  guidance  for  such  proceedings. 
The  new  ADR  provisions  are  intended 
to  supplement  existing  Commission 
settlement  regulations,  and  not  to  limit 
or  replace  them  in  any  way.  The 
Commission  expects  that  the  new  rules 
will  result  in  more  effective,  fair,  timely, 
and  less  costly  dispute  resolution. 

Because  the  use  of  ADR  complements 
current  settlement  practices,  the 
Commission  proposes  to  include  the 
proposed  rules  in  Subpart  F  of  Fart  385 
of  the  Commission's  Rules  of  Practice 
and  Procedure  concerning  settlements. 
Specifically,  Rule  601(a)  would  be 
revised  to  provide  for  the  convening  of 
conferences  to  evaluate  whether  ADR  is 
practicable  in  a  particular  proceeding. 
New  Rule  604  is  proposed  to  establish 
a  mechanism  for  filing  proposals  to  use 
ADR.  Rule  605  to  adopt  the  provisions 
in  the  ADRA  for  binding  arbitration 
procedures,  and  Rule  606  to  adopt  the 
provisions  in  the  ADRA  for 
confidentiality  in  ADR  proceedings.  The 
settlement  rules  are  retained  separately 
so  that  as  many  options  as  possible 
would  be  available  for  expediting 
resolution  of  disputes  before  the 
Commission. 

Apart  from  the  provisions  in  proposed 
Rule  605  for  binding  arbitration 
proceedings,  these  proposed  rules  do 
not  include  separate  provisions  for  the 
Commission's  review  of  the  ultimate 
outcome  of  an  ADR  proceeding.  It  is  the 
Commission's  intent  that  the  ultimate 
outcome  of  an  ADR  proceeding,  like  any 
other  settlement,  be  subject  to 
Commission  review  in  a  manner  that 
conforms  with  the  Commission's 
statutory  duties  using  existing 
procedures  for  evaluating  settlements. 
As  with  the  outcome  of  any  settlement, 
the  Commission's  approval  of  the 


outcome  of  the  ADR  method  used  in  a 
particular  proceeding  would  not 
constitute  approval  of,  or  precedent 
regarding,  any  principle  or  issue  in  that 
proceeding.  To  the  extent  ADR 
techniques  are  used  to  resolve  issues  in 
licensing  or  certificate  cases,  that 
resolution  would  become  part  of  the 
Commission's  evaluation  of  any  license 
or  certificate  that  might  be  issued. 

A.  Initiating  the  Use  of  an  ADB  Method 

The  Commission  seeks  to  encourage 
parties  to  consider  the  use  of  ADR  as  a 
routine  part  of  the  Commission's 
decision-making  processes. 
Accordingly,  the  Commission  proposes 
to  amend  Rule  601(a)  by  adding  at  the 
end  of  Rule  601(a)  the  words  "or  the  use 
of  alternative  dispute  resolution 
procedures"  to  specifically  provide  for  a 
conference  to  address  the  possibility  of 
using  ADR  techniques.  The  Commission 
also  proposes  to  amend  Rule  504(b)(7) 
to  conform  to  the  amendment  proposed 
in  Rule  601(a). 

By  amending  the  rules  to  expressly 
identify  ADR  as  a  potential  topic  for 
conferences  convened  by  ALJs  or  any 
other  decisional  authority,  participants 
will  be  encouraged  to  reque.st  a 
conference  for  the  purpose  of 
determining  whether  an  ADR 
proceeding  would  be  appropriate  for 
resolving  the  participants'  differences. 
In  addition,  the  proposed  amendments 
would  comport  with  the  ADRA,  which 
amended  Section  556(c)  of  the 
Administrative  Procedure  Act  (APA)  to 
authorize  ALJs  to  consider  the  use  of 
ADR  methods  when  they  are  holding 
conferences  for  settlement  of  the  issues. 

The  Commission  does  not  propose  to 
require  ADR  or  to  impose  a  deadline  on 
parties  to  decide  whether  to  use  ADR. 
Thus,  as  under  the  existing  rule,  a 
conference  could  be  convened  at  any 
time  during  any  proceeding. 

The  ADRA  also  amended  Section 
556(c)  of  the  APA  to  allow  the  presiding 
officer  to  require  the  attendance  at  any 
such  conference  of  at  least  one 
representative  of  each  party  who  has 
authority  to  negotiate  concerning 
resolution  of  issues  in  controversy.  This 
authority  already  is  included  in  existing 
Rule  601(b)(2),  which  requires  that  any 
person  in  a  representative  capacity  at  a 
conference  be  authorized  to  act  as  a 
principal  with  respect  to  the  matters  to 
be  addressed. 

In  addition,  ths  Commission's  Rule 
601(b)(3)  provides  that  the  failure  of  any 
party  to  attend  a  conference  convened 
under  Rule  601(a)  constitutes  waiver  of 
all  objections  that  party  may  have  to  any 
order  or  ruling  arising  out  of,  or 
agreement  reached  at,  the  conference. 
"That  condition  would  apply  as  well  in 


the  context  of  a  conference  at  which  an 
agreement  to  use  ADR  was  reached. 
Rule  601(b)(3)  would  operate  to  waive 
an  absent  party's  objections  to  an  ADR 
proposal  reached  in  the  conference  if 
the  conference  was  noticed  in  advance 
as  a  conference  addressing  the 
possibility  of  using  ADR. 

The  Commission  does  not  believe  that 
such  provisions  are  inconsistent  with 
the  voluntary  nature  of  ADR.  First, 
while  a  party  may  be  required  to  attend 
a  conference  that  is  convened  for 
purposes  of  discussing  whether  ADR 
would  be  appropriate,  attendance  does 
not  require  a  party  to  agree  to  the  use 
of  any  dispute  resolution  proposal. 
Second,  because  a  proposal  to  use  ADR 
must  be  supported  by  all  participants,  it 
is  not  unreasonable  to  require  the 
participants  to  attend  or  consider  non- 
attendance  as  consent  to  the  process. 

The  Commission  proposes  an 
exception  for  proposals  to  use  binding 
arbitration  under  proposed  new  Rule 
605.  In  those  cases,  it  is  proposed  in 
Rule  605(a)(5)  to  require  the  express 
consent  of  all  interested  parties  to  such 
an  agreement.  Thus,  a  party's  absence 
from  a  conference  under  Rule  601 
would  not  waive  the  party's  rights  to 
object  to  use  binding  arbitration  under 
Rule  605. 

ADRA  further  amended  Section 
556(c)  of  the  APA  to  require  ALJs  to 
inform  the  parties  as  to  the  availability 
of  ADR  methods  and  to  encourage  the 
use  of  such  methods.  The  Commission 
expects  all  of  its  staff,  including  its 
ALJs,  to  use  the  conference  procedures, 
among  others,  to  facilitate  the  use  of 
ADR  in  appropriate  proceedings. 

B.  Mechanism  for  Using  ADR  in  a 
Commission  Proceeding 

Rule  603  provides  procedures  for  the 
parties  or  the  Commission  to 
incorporate  the  use  of  settlement 
negotiations  in  Commission 
proceedings.  Rule  602  establishes 
procedures  for  the  submission  and 
review  of  written  offers  of  settlement. 
The  Commission  proposes  to  provide  in 
new  Rule  604  similar  procedures  that 
participants  can  use  to  incorporate  in  a 
proceeding  the  use  of  any  ADR  method, 
apart  from  settlement  negotiations 
which  are  covered  in  Rule  603.  The 
mechanism  would  consist  of  procedures 
for  the  filing  and  review  of  a  proposal 
to  use  a  particular  ADR  method.  Rule 
604  proposes  to  adopt  the  standards  set 
out  in  the  ADRA  for  the  Commission  to 
determine  whether  the  use  of  ADR  in  a 
proposal  would  be  appropriate  in  that 
proceeding.  Proposed  Rule  604  also 
adopts  most  of  the  definitions  in  the 
ADRA  to  facilitate  the  use  of  ADR 
methods. 
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Thi?  written  approval  mechanism  is 
intended  to  allow  for  the  orderly 
processing  of  the  Commission's 
business.  The  Commission  does  not 
intrnd  the  new  written  mechanism  to 
replace  the  current  practice  of  partias 
using  informal  means  to  reach 
settlements.  As  a  general  rule,  tlie 
Commission  allows  parties  flexibility  in 
rnsoU  ing  their  disputes. 

t   Applicability 

Proposed  new  Rule  604(a)(1)  provides 
tluit  participants  may,  subject  to  the 
limitations  of  subparagraph  (a)(2)  of  that 
.section,  use  ADR  to  resolve  any  issue  in 
;i  pending  matter,  so  long  as  all  of  the 
participants  agree  to  using  the 
procedures. 

The  ADRA  li.sts  six  factors  for  an 
agency  to  consider  when  identifying 
^    cases  in  which  the  use  of  ADR  would 
not  be  appropriate.  The  Commission 
proposes  to  adopt  these  factors  in 
subparagraph  (a)(2)  of  Rule  604  and  to 
require  that  they  be  considered 
whenever  a  propo.sal  to  use  ADR  is 
madei  Thus,  the  new  rule  would 
provide  that  the  appropriate  decisional 
authority  will  consider  not  using  ADR 
if;  (1)  a  definitive  resolution  is  required 
for  precedential  value:  (2)  the  matter 
in  vo'vus  signiHcant  questions  of  policy 
requiring  additional  procedures  before 
final  resolution:  (3)  maintaining 
estublished  policy  is  of  special 
importance;  (4)  the  matter  significantly 
affei:ts  persons  or  organizations  who  are 
not  pfirties  to  the  proceeding;  (5)  a  full 
public  record  of  the  proceeding  is 
important  and  the  record  cannot  be 
provided  by  dispute  resolution;  or  (6) 
the  Commission  must  maintain 
continuing  jurisdiction  of  the  matter 
nnd  dispute  re.soiution  would  interfere 
with  the  Commission's  authority  to  alter 
the  disposition  of  the  matter  if 
circumstiuices  change. 

The  use  of  alternative  means  oi 
dispute  resolution  when  any  of  these 
factors  is  present  is  not  absolutely 
prohibited  under  the  proposed  rule.  As 
proposed.  Rule  604(a)(3)  provides  that 
ADR  may  be  used  if  the  dispute 
resolution  proceeding  can  be  structured 
to  avoid  the  identified  problem  or  if 
other  concerns  significantly  outweigh 
one  or  more  of  the  factors. 

Rule  604(a)(4)  incorporates  the 
ADRA's  provision  that  the  agency's 
decision  to  use  or  not  to  use  an  ADR 
proceeding  is  not  subject  to  judicial 
review.  Proposed  Rule  604(a)(5) 
provides  that  settlement  agreements 
rtjached  through  the  use  of  ADR  will  be 
subject  to  the  Commission's  exi.sting 
Rule  602.  notice  and  comment 
procedures,  unless  the  decisional 


authority,  upon  motion  or  otherwise, 
orders  a  different  pr(x;edure. 

2.  Definitions 

The  Commission  believes  that  certain 
of  the  definitions  found  in  the  ADRA 
are  helpful  and  proposes  to  incorporate 
these  in  Rule  604(b). 

In  the  proposed  rules,  the 
Commission  will  use  "party"  and 
■participant"  as  defined  in  Rule  102. '" 
While  staff  is  not  included  in  the 
definition  of  "party,"  it  is  a 
'participant.'"  As  discussed  below,  the 
proposed  rules  provide  for  the  full 
participation  of  parties  and  staff  in  the 
ADR  process  to  the  same  extent  as  in  the 
settlement  pr{x:ess. 

The  definition  of  participant  in  Rule 
102  does  not  expressly  identify  the 
additional  entities  that  are  permitted  to 
participate  in  the  application 
procedures  in  the  Commission's  rules 
for  a  license  or  exemption  to  construrt, 
operate,  and-maintain  a  hydroelectric 
project.  To  ensure  that  all  participants 
in  such  hydroelectric  proceedings  also 
may  participate  in  any  matters 
concerning  ADR  under  Subpart  F  of  the 
Commission's  regulations,  the 
Goinmi.ssion  proposes  to  adopt  a 
definition  of  "participant"  in  Proposed 
Rule  604(b)(8)  that  includes  these 
entities,  which  may  be  state  and  federal 
agencies  and  Indian  tribes  having 
statutory  roles  or  a  direct  interest  in  the 
hydroelectric  proceedings,  as 
participants  in  ADR  proceedings. 

3  Submission  of  a  Proposal  to  llse  ADR 

The  ADRA  does  not  address  the 
process  for  participants  to  follow  in 
implementing  ADR.  As  indicated,  the 
Commission  believes  that  it  would  be 
helpful  to  have  in  place  a  process  for 
approving  the  use  of  certain  ADR 
methods  in  Commission  proceedings 
This  would  give  the  participants  a 
framework  within  which  to  use  ADR. 
The  proposal  should  be  written  to  avoid 
procedural  disagreements  during  the 
ADR  proceeding.  A  written  propo.sal 
also  is  needed  by  the  decisional 
authority  to  determine  the 
appropriateness  of  using  ADR  in  the 
proceeding  and  whether  to  suspend 
action  on  a  matter  to  give  participants 
the  opportunity  to  resolve  their  disputes 
by  means  of  an  ADR  process. 

"a.  The  Filing.  Existmg  Rule  602 
permits  participants  to  file  an  offer  of 
settlement  at  any  time  during  a 
proceeding.  Because  ADR  is  meant  to 
supplement  existing  settlement 
procedures,  the  Commission  proposes 
that  the  same  opportunities  be  available 
for  filing  ADR  propo.sals.  Consequently, 


Propo.sed  Rule  604(e)(1)  permits  the 
participants  to  submit  a  written 
proposal  at  any  time  during  a 
proceeding  to  use  ADR  to  resolve  all  or 
part  of  any  matter  in  controversy  or 
anticipated  to  be  in  controversy  in  the 
proceeding. 

Except  for  the  binding  arbitration 
process  identified  in  the  ADRA  and 
incorporated  in  proposed  Rule  605.  the 
Commission  does  not  propose  to 
identify  the  .specific  ADR  methods 
avai  lable  to  the  parties  nor  to  mandate 
specific  procedures  for  each  type  of 
.ADR.  hut  leaves  the  selection  and 
procedures  to  the  discretion  of  the 
participants.  The  ADRA  does  not  limit 
the  ADR  procedures  available  to  the 
participants,  and  the  Commission  does 
not  propose  to  do  so  independently.  The 
proposed  rules  are  intended  to  allow 
participants  the  flexibility  to  create  their 
own  ADR  procedures.  ADR  mav  he 
appropriate  in  particular  prot  eedings. 
but  the  Commission  will  not  try  to 
identify  in  advance  the  various  types  of 
cases  in  which  ADR  would  be 
appropriate.  The  participants  should 
feel  free  to  propose  any  type  of  ADR  in 
any  proceeding. 

Proposed  Rule  604(e)(2)  provides  that, 
if  a  proceeding  is  pending  before  an 
ALJ.  the  proposal  must  be  filed  with  the 
ALJ.  Proposed  Rule  604(e)(3)  provides 
that,  if  a  proposal  involves  binding 
arbitration,  it  must  be  filed  with  the 
Secretary  for  consideration  by  the 
Commi.ssion.  For  all  other  matters, 
proposed  Rule  604(e)(4)  provides  thai  a 
proposal  to  use  ADR  may  be  filed  with 
the  Secretary,  who  would  transmit  the 
proposal  to  the  appropriate  decisional 
authority.  If  authority  to  act  on  a  matter 
has  already  been  delegated  to  the  staff, 
the  staff  member  would  also  consider  a 
related  ADR  proposal.  For  matters  not 
delegated  to  the  staff,  the  Commission 
would  be  the  appropriate  authority  to 
review  an  ADR  proposal. 

Proposed  Rule  604(e)(6)  allows  the 
participants  to  modify  the  ADR  proposal 
once  it  has  been  approved  and  provides 
that  requests  to  modify  must  follow  the 
same  procedure  as  proposals  for  ADR. 

b.  Contents  of  the  Proposal  to  Use 
ADB.  Proposed  Rule  604(0  identifies  the 
information  that  the  proposal  should 
contain.  The  proposal  should  be 
written.  It  should  be  signed  by  all 
participants  to  demonstrate  that  all 
participants  support  the  use  of  ADR,  or 
include  other  evidence  to  indicate 
unanimous  support.^' 

Under  the  ADRA,  any  use  of  ADR 
proceedings  must  be  voluntary  on  the 


>M8  t:KR  .38.1. 102(b)  and  (cl 


'"This  evidence  could  include  attendance  al  » 
conference  where  tiie  proposal  is  adopted,  or 
waiver  of  the  right  to  consent  by  documented 
failings  to  attend. 
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part  of  the  participants.  The 
Commission  is  not  willing  to  create 
different  levels  of  participants  for 
purposes  of  determining  whether  the 
participants  support  using  an  ADR 
proceeding.  The  Commission  does  not 
propose  to  require  less  than  the 
unanimous  consent  contemplated  by  the 
ADRA.  Nonetheless,  the  Commission 
requests  further  comment  on  whether 
some  limitation,  based  upon  directness 
of  interest  or  otherwise,  should  be 
considered. 

It  should  be  restated,  however,  that 
undtT  Rule  601(b)(3).  any  party  who 
fails  to  attend  a  conference  convened  for 
the  purpose  of  determining  whether  to 
use  ADR  waives  any  objection  to 
decisions  made  about  an  ADR  proposal 
at  that  conference.  Thus,  the  unanimous 
consent  is  by  those  participants  who 
choose  to  attend  a  conference  convened 
for  the  purpose  of  determining  whether 
to  use  ADR.  As  indicated,  there  would 
be  an  exception  for  binding  arbitration 
proposals  under  proposed  Rule 
605(a)(.'i),  which  proposes  to  require 
express  consent  of  all  parties  in  such  a 
proposal. 

A  proposal  to  use  ADR  should  also 
include  a  general  description  of  the 
matters  to  be  pursued  so  that  the  ALJ  or 
other  decisional  authority  can  assess  the 
proposal  under  the  criteria  set  forth  in 
proposed  Rules  604(a)  (2)  and  (3).  An 
ADR  proposal  could  also  provide  a 
description  of  the  ADR  process  to  be 
used.  If  the  participants  desire  a  neutral, 
the  proposal  could  indicate  the  neutral 
that  is  chosen  by  the  participants,  or  the 
mechanism  by  which  a  neutral  would 
be  chosen.  (The  neutral  is  further 
discussed  below.)  Because  the 
agreement  will  govern  the  process,  the 
participants  should  carefully  consider 
and  define  issues  in  advance.  Points  to 
be  covered  could  include  the  option  of 
having  a  neutral,  the  neutral's  role, 
issues  to  be  considered,  and  procedural 
matters  such  as  the  order  and  .schedule 
of  proceeding. 

c.  Determination  by  the  Decisional 
Authority.  Proposed  Rule  604(e)(5) 
provides  for  the  issuance  of  an  order  by 
the  decisional  authority  approving  or 
denying  a  proposal  filed  under  Rule  604 
or  Rule  605.  The  decisional  authority 
would  determine  whether  ADR  would 
be  appropriate  for  a  particular 
proceeding  on  a  case-by-case  basis, 
using  the  guidelines  set  forth  in 
proposed  Rules  604(a)  (2)and  (3).  If  the 
decisional  authority  approves  a 
proposal  to  use  ADR,  an  order  to  that 
effect  would  be  issued.  If  the  proposal 
is  disapproved,  an  order  would  be 
issued  setting  forth  the  reasons.  Further, 
a  proposal  to  use  ADR  would  he  deemed 
approved  unless  the  deci.sional 


authority  issues  an  order  denying 
approval  within  30  days  after  the 
proposal  is  filed. 

d.  Monitoring  ADR  Proceedings.  The 
Commission  proposes  to  provide  for 
monitoring  an  ADR  proceeding. 
Proposed  Rule  604(0  allows  the 
decisional  authority  to  require  .status 
reports  on  the  proceeding  at  any  time. 
The  Commission  is  concerned  about  the 
possibility  of  delay.  This  provision  is 
designed  to  prevent  parties  from  using 
ADR  as  a  stalling  tactic. 

e.  Terminating  an  ADB  Proceeding.  In 
proposed  Rule  604(g),  the  Commission 
would  give  the  decisional  authority, 
upon  motion  or  otherwise,  the  authority 
to  terminate  an  ADR  proceeding  under 
Rule  604  or  605  if  it  appears  that  ADR 

is  no  longer  appropriate.  The  decision  to 
terminate  would  be  in  the  form  of  an 
order.  Proposed  Rule  604(g)(2)  provides 
that  a  decision  to  terminate  an  ADR 
proceeding  is  not  subject  to  judicial 
review  because  the  decision  is 
interlocutory  in  nature.  This  is 
consistent  with  our  existing  settlement 
negotiation  procedures  in  Rules  603  (h) 
and  (i).  Parties  may  seek  Commission 
review  of  such  a  decision  under  Rule 
715  in  cases  pending  before  an  ALJ  or, 
in  all  other  cases,  under  Rule  212  as  a 
motion  for  reconsideration. 

4.  Selection  and  Use  of  Neutrals 

The  ADRA  contains  a  full  section 
concerning  the  selediori  and  u.se  of 
neutrals  in  ADR  proceedings.  The 
Commission  proposes  to  adopt  the 
definition  of  neutral  in  the  ADRA  and 
to  incorporate  most  of  the  provisions  in 
the  ADRA  regarding  neutrals. 

Rule  604(cy  proposes  that  a  neutral 
may  be  a  permanent  or  temporary 
officer  or  employee  of  the  Federal 
Government,  (including  an  ALJ).  or  any 
other  individual  who  is  acceptable  to 
the  participants  in  an  ADR  proceeding. 
A  neutral  may  not  have  any  official, 
financial,  or  personal  conflict  of  interest 
with  respect  to  the  issues  in 
controversy.  While  the  Commission 
proposes  to  adopt  the  proviso  in  the 
ADRA  that  such  a  neutral  may 
nevertheless  serve  if  such  intere.st  is 
fully  disclosed  in  writing  to  all 
participants  and  if  the  participants  agree 
that  the  neutral  may  serve,  the 
Commission  proposes  to  exclude  such  a 
neutral  who  is  a  Government  employee. 
This  qualification  as  to  Government 
employees  is  necessary  because  of  the 
prohibition  of  conflicts  of  interest  found 
in  other  statutes  for  Federal  employees. 

Ahhough  the  ADRA  recognizes  tbe 
right  of  the  participants  to  choose 
outsiders  as  neutrals,  ALJs  or  other  staff 
members  may  also  be  neutrals  in  the 
ADR  process.  This  provides  an 


alternative  for  participants  who  want  to 
forgo  the  expense  of  using  an  outside 
neutral.  Another  reason  for  using  ALJs 
might  be  if  participants  require  a  neutral 
familiar  with  the  Commission's 
decisions,  policies,  and  programs. 

ALJs  are  the  most  likely  class  of  the 
Commission's  staff  to  be  chosen  as 
neutrals  to  decide  disputes,  but  other 
staff  members  may  be  chosen  for  their 
expertise  as  facilitators/mediators. 
However,  if  a  staff  member  served  as  a 
neutral  in  no  event  could  that  person 
thereafter  serve  in  any  other  capacity  in 
the  proceeding.-»o 

Tne  Commission  also  proposes  in 
Rule  604(c)(3)  to  provide  that  neutrals 
may  be  selected  from  rosters  kept  by  the 
Federal  Mediation  and  Conciliation 
Service,  ACUS,  and  the  American 
Arbitration  As.sociation,  as  well  as  any 
other  source.  Pursuant  to  proposed  Rule 
604(c)(2),  neutrals  would  be  selected  by 
the  participants  and  would  serve  at  the 
will  of  the  participants,  unless  the  ADR 
agreement  provides  otherwise.  When  it 
is  the  desire  of  the  participants  to  select 
an  ALJ  to  act  as  the  neutral,  upon  a 
request  made  to  the  Chief  ALJ,  that 
individual,  if  available,  would  be 
designated  as  the  neutral  in  the 
particular  proceeding.  If  the  requested 
ALJ  is  not  available,  the  participants 
would  be  informed  and  they  could 
select  another  ALJ  if  they  desired. 

C.  Arbitration 

The  ADRA  establishes  procedures  for 
binding  arbitration  proceedings. 
Proposed  Rule  605  incorporates  the 
arbitration  provisions  as  they  appear  in 
the  ADRA,  with  a  few  modifications  as 
discussed  below.  To  the  extent 
participants  wish  to  use  a  different 
arbitration  procedure,  they  are  free  to 
propose  one.  rather  than  using  the 
procedure  set  forth  in  Rule  605. 

1.  Applicability  to  Commi.ssion 
Proceedings 

The  Commission  recognizes  that 
arbitration  may  not  be  appropriate  for 
many  types  of  Commission  proceedings 
given  the  number  of  parties  typically 
involved  and  the  nature  of  the  issues. 
However,  arbitration  should  be  one  of 
the  dispute  resolution  tools  that  is 
available  to  parties  and  trial  staff  when 
considering  ADR. 

2.  Authorization 

Propo.sed  Rule  605(a)  provides  that 
the  participants  may  at  any  time  submit 
a  proposal  to  use  the  binding  arbitration 


■•"This  is  consistent  with  the  Commission's 
current  .settlement  procedures.  Under  Rule  603.  the 
settlement  judge  serves  a  single  function  as  a 
medidtor  or  facilitator  and  cannot  be  a 
docisionm.iker  or  advisor  in  that  pr'K:pe(iing. 


provisions  of  Rule  605  to  resolve  all  or 
part  of  any  matter  in  controversy  before 
the  Commission.  Proposed  Rule 
605(a)(2)  would  require  that  a  proposal 
to  use  binding  arbitration  follow  the 
procedures  outlined  in  Rule  604(d). 
Proposed  Rule  605(a)(3)  would  require 
that  the  proposal  be  submitted  in 
wTiting  and  contain  the  information 
listed  in  Rule  604(e).  Under  proposed 
Rule  605(a)(4),  the  arbitration  process 
could  be  monitored  and  terminated  just 
as  other  ADR  methods  under  Rules  604 
(f)  and  (g).  To  ensure  that  arbitration  is 
truly  voluntary  on  all  sides,  proposed 
Rule  605(a)(5)  provides  that  the 
Commission  will  not  require  any  person 
to  consent  to  an  arbitration  proposal  as 
a  condition  of  receiving  a  contract  or 
benefit.  Similarly,  no  company 
regulated  by  the  Commission  may 
impose  such  a  condition.  Proposed  Rule 
605(a)(5)  further  proposes  to  require  that 
an  arbitration  proposal  under  Rule  605 
have  the  express  written  consent  of  all 
parties  to  the  dispute. 

3.  Arbitrator 

Under  new  Rule  605(b),  participants 
in  an  arbitration  proceeding  would  be 
entitled  to  select  the  arbitrator.  The 
particular  procedure  to  be  used  in 
selecting  an  arbitrator  is  not  provided; 
however,  the  arbitrator  is  required  to 
meet  the  requirements  of  the  neutral  as 
described  in  new  Rule  604(d).  Rule 
605(c)  sets  forth  the  arbitrator's  duties, 
including  conducting  hearings, 
administering  oaths,  issuing  subpoenas 
to  compel  attendance  of  witnesses  and 
production  of  evidence  at  hearing.  The 
arbitrator  would  be  expressly  authorized 
to  make  awards,  i.e.,  issue  decisions.** 
As  the  Senate  Report  explains: 

This  section  is  intended  to  provide 
arbitrators  with  the  appropriate  authority  and 
flexibility  to  conduct  arbitral  proceedings  in 
an  informal  and  efficient  manner  and  to  keep 
the  arbitral  proceedings  from  becoming,  in 
essence,  full-blown  litigation  proceedings. 
An  arbitrator  should  not  use  the  authority 
granted  in  this  section  to  indulge  in  or  permit 
excessive  discovery.  Instead,  the  arbitrator 
should  make  appropriate  use  of  the  authority 
provided  in  this  section  to  gather  the 
necessary  materials  and  information  to 
conduct  a  fair,  effective  and  expeditious 
inquiry. 

The  section  also  limits  arbitrators  to  the 
subpoena  authority  granted  by  the 
Arbitration  Act  and  to  the  agency  sponsoring 
the  arbitral  proceeding.  This  language  is 
intended  to  ensure  that  the  same  practices 
and  body  of  law  apply  to  all  arbitrations  of 
disputes  with  federal  agencies,  whether 
initiated  under  the  ADR  sutKhapter  in  Title 
5  or  the  Arbitration  Act  in  Title  9.  It  is  also 
intended  to  ensure  that  federal  agencies  do 


not  gain,  as  a  consequence  of  this  Act,  any 
subpoena  powers  that  they  do  not  already 
possess.^^ 

4.  Rules  of  Conduct  for  Conducting 
Arbitration 

Proposed  Rule  605(d)  incorporates  the 
provisions  in  Section  579  of  the  ADRA 
that  establish  basic  rules  for  the  conduct 
of  binding  arbitration  proceedings, 
including  hearings.  Rule  605(d)(1) 
provides  that  the  arbitrator  will  set  the 
time  and  place  for  the  hearing  and 
notify  the  participants.  Proposed  Rules 
605(d)  (2)  and  (3)  provide  for 
preparation  of  a  record,  if  desired,  and 
for  presenting  evidence.  The  rule  would 
require  the  hearing  to  be  conducted 
expeditiously  and  informally  and  would 
establish  basic  rights  of  the  participants. 
Under  proposed  Rule  605(d)(3)(iv),  the 
arbitrator  may  exclude  evidence  that  is 
irrelevant,  immaterial,  unduly 
repetitious  or  privileged.  According  to 
the  Senate  Report,  this  common  arbitral 
standard  ensures  informal  and 
expeditious  proceedings.*^  Proposed 
Rule  605(d)(4)  would  prohibit  ex  parte 
communications  with  the  arbitrator, 
allowing  the  arbitrator  to  impose 
sanctions  for  a  violation  of  this 
prohibition.  Proposed  Rule  605(d)(5) 
would  require  the  arbitrator  to  issue  an 
award  within  30  days  of  the  close  of  the 
hearing,  unless  the  participants  and 
arbitrator  agree  to  a  different  schedule. 

5.  Arbitration  Awards 

The  ADRA  provides  standards  for 
issuing  and  appealing  arbitral  awards. 
The  Commission  proposes  to 
incorporate  those  standards  in  new  Rule 
605(e).  The  award  would  be  in  writing 
and  include  a  brief,  informal  discussion 
of  the  factual  and  legal  basis  for  the 
award.  The  prevailing  participants 
would  file  the  award  with  the 
Commission  and  any  other  relevant 
agencies  and  serve  all  participants.  The 
award  would  become  final  30  days  after 
it  is  served  on  all  participants.  However, 
the  Commission,  upon  motion  or 
otherwise,  could  extend  this  period  for 
one  additional  30-day  period  upon 
notice  of  the  extension  to  all 
participants. 

Proposed  Rule  605(e)(3)  provides  that 
a  final  award  will  be  binding  on  the 
participants. 

6.  Vacating  an  Award 

As  provided  in  the  ADRA,  the 
Commission  proposes  Rule  605(0  to 
provide  procedures  for  the  Commission 
to  vacate  an  award.  Proposed  Rule 
605(0(1)  permits  any  person  to  request, 


*'The  power  to  issue  awards  does  not  include  the 
authority  to  issue  licenses  and  certificates. 


«S.  Rep.  No.  543.  lOUt  Cong.,  2d  Sess.  at  13 
(1990). 


within  10  days  of  the  filing  of  an  award 
under  Rule  605(e),  that  the  Commission 
vacate  the  award  and  requires  that 
person  to  provide  notice  of  the  request 
to  all  participants.  Responses  to  such  a 
request  must  be  filed  within  10  days 
after  the  request  is  filed.  Under 
proposed  Rule  605(0(2).  the 
Commission,  upon  request  or  otherwise, 
may  vacate  an  arbitration  award  before 
the  award  becomes  final,  and,  to  do  so, 
must  issue  a  written  order  to  that  effect. 
The  Commission's  review  of  an 
arbitration  award  would  be  based  on  the 
statutory  standard  that  applies  to  the 
issues  resolved,  and  depends,  therefore, 
on  whether  the  issues  involve  rate, 
certificate,  or  other  matters  in  the 
Commission's  jurisdiction.  In  proposed 
Rule  605(e),  the  Commission  would 
adopt  the  ADRA's  provision  that  the 
award  need  only  discuss  informally  the 
factual  and  legal  bases  for  the  award.  If 
the  participants  wish  to  require  that  an 
award  include  formal  findings  of  fact 
and  conclusions  of  law,  t!.ey  may  do  so 
by  adopting  a  different  standard. 

Proposed  Rule  605(0(4)  adopts  the 
ADRA's  provision  for  monetary  relief. 
Thus,  if  the  Commission  vacates  an 
arbitration  award,  a  party  to  the 
arbitration  proceeding  may  petition  the 
Commission  for  an  award  of  the 
attorney  fees  and  exp>enses  incurred  in 
connection  with  the  arbitration 
proceeding.  The  Commission  must 
award  the  petitioning  party  those  fees 
and  expenses  that  would  not  have  been 
incurred  in  the  absence  of  the 
arbitration  proceeding,  unless  the 
Commission  finds  that  special 
circumstances  make  the  award  unjust. 

As  provided  by  the  ADRA,  proposed 
Rule  605(0(6)  establishes  that  a  decision 
by  the  Commission  to  vacate  an 
arbitration  award  is  not  subject  to 
judicial  review. 

D.  Confidentiality 

The  ADRA  contains  extensive 
confidentiality  provisions.**  The 
Commission  proposes  to  establish  new 
Rule  606  regarding  confidentiality  in 
ADR  proceedings.  The  confidentiality 
provisions  set  forth  in  Rule  606  would 
apply  only  to  ADR  proceedings 
established  under  proposed  new  Rules 
604  and  605,  and  are  necessary  for  the 
neutral  in  dispute  resolution 
proceedings  to  remain  effective.  The 
participants  should  feel  free  to  be 
forthcoming  and  fi-ank  without  fear  that 
their  statements  may  later  be  used 
against  them.  As  well,  a  neutral  should 
be  protected  from  being  required  to 
divulge  such  information. 
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The  Commission's  proposed  Rule  606 
incorporates  most  of  the  confidentiality 
provisions  for  neutrals  and  participants 
that  are  found  in  the  ADR.'l.  Under 
proposed  Rule  606(a),  confidentiality 
must  be  maintained  by  a  neutral  unless: 
(1)  All  participants  in  the  ADR 
proceeding  and  the  neutral  consent  in 
vvTiling  to  the  disclosure;  (2)  the 
communication  has  already  been  made 
public;  (3)  the  communication  is 
required  by  statute  to  be  made  public; 
or  (4)  a  court  determines,  after  a 
balancing  of  considerations,  that 
disclosure  is^ecessary  to  prevent  a 
manifest  injustice,  to  help  establish  a 
violation  of  law,  or  to  prevent  harm  to 
the  public  health  or  safety. 

Under  proposed  Rule  606(b),  a 
parti(.ipant  in  the  ADR  proceeding  must 
not  disclose  information  concerning  any 
dispute  resolution  communication 
unless,  pursuant  to  five  of  the  sex'en 
exceptions  set  out  in  the  ADRA:  (1)  All 
participants  consent  in  vwiting;  (2)  the 
communication  has  already  been  made 
public;  (3)  the  communication  is 
required  by  statute  to  be  made  public; 

(4)  a  court  detennines,  after  balancing 
considerations,  that  disclosure  is 
necessary  to  prevent  manifest  injustice, 
establish  a  violation  of  law,  or  prevent 
harm  to  the  public  health  or  safety;  or 

(5)  the  commiuiication  is  relevant  to 
determining  the  existence  or  meaning  or 
the  enforcement  of  an  agreement  or 
award  resulting  from  the  proceeding. 
The  Commission  does  not  propose  to 
include  the  remaining  two  exf  epfions, 
which  permit  a  participant  to  disclose  a 
communication  that  was  prepared  by 
the  party  seeking  disclosure  or  that  was 
available  to  all  parties  to  the  ADR 
proceeding,  because  the  exceptions 
could  lead  to  the  disclosure  of  material 
that  may  need  protection. 

Under  proposed  Rule  606(c).  any 
communication  disclosed  in  violation  of 
this  section  would  not  be  admissible  in 
any  prot;eeding  relating  to  the  issues  in 
controversy.  Proposed  Rule  606(d) 
provides  that  the  participants  may  agree 
to  alternative  confidentiality  procedures 
for  disclosure  by  a  neutral,  but  should 
inform  the  neutral  of  any  modifirrations 
prior  to  the  commencement  of  the  ADR 
procedure.  If  the  neutral  is  not  so 
informed,  the  provisions  of  proposed 
Rule  60«(a)  would  apply.  Under 
proposed  Rule  606(e),  the  participants 
must  be  notified  of  a  demand  for 
disclosure,  whether  by  discovery  or 
other  legal  process.  Proposed  Rule  606 
(f)  through  (i)  adopt  the  remaining 
provisions  of  the  ADRA,  including  the 
provision  that  nothing  in  the  section 
would  prevent  discovery  or 
admissibilily  of  evidence  that  is 
otherwise  discoverable,  miirely  becau.so 


the  evidence  was  presented  in  the 
course  of  a  dispute  resolution 
proceeding. 

E.  Representation  of  Parties 

The  ADRA  requires  each  agency  to 
consider  whether  to  allow  non-attorney 
representation  in  ADR  proceedings,  and, 
if  non-attorneys  are  allowed,  to  develop 
a  policy  on  the  disqualification  of  non- 
attorney  representatives  when 
warranted. 

The  Commission  has  already 
incorporated  such  policies  in  its  rules 
and  those  existing  rules  would  apply  to 
ADR  proceedings  as  well.  Existing  Rule 
2101  permits  a  participant  to  appear  in 
a  proceeding  in  person  or  by  an  attorney 
or  other  qualified  representative,  and 
existing  Rule  2102  provides  for 
suspension  or  disqualification 
(temporary  or  permanent)  of 
representatives  when  necessary. 

V.  Settlement  Rules 

The  settlement  procedures  in  Rules 
601  through  603  generally  work  well 
and.  under  the  framework  established 
by  the  rules,  various  ADR  methods  are 
now  used  to  great  advantage  to  bring 
Commission  proceedings  to  more 
efficient  and  effective  outcomes. 
Nevertheless,  the  NOI  invited  comments 
on  whether  the  settlement  regulations  in 
general  should  be  revised  and,  if  so,  in 
what  manner.  Specific  comments  were 
requested  on  whether  changes  are 
necessary  to  accommodate  the  filing  and 
processing  of  omnibus  settlements. 
Also,  comments  were  requested  on 
whether  to  permit  an  ALJ  to  certify  a 
contested  settlement  on  less  than 
unanimous  concurrence  of  the  parties  in 
a  motion  to  omit  an  initial  decision. 

As  discussed  previously  in  this 
notice,  the  commenters  responding  to 
the  NOI  uniformly  support  in  general 
the  current  settlement  procedures  as  a 
successful  method  for  resolving 
countless  controversies  in  numerous 
and  varied  proceedings.  They  support 
the  use  of  the  ADR  methods  promoted 
by  the  ADRA  as  an  additional  tool  to 
complement  the  tools  already  available 
under  the  rules  providing  for  settlement 
conferences,  settlement  judge 
proceedings,  and  the  submission  and 
review  of  settlements. 

Although  the  commenters  request  that 
any  changes  that  may  be  proposed  in 
this  notice  to  existing  rules  or  policy  not 
in  any  way  diminish  the  effectiveness  of 
the  settlement  process,  they  urge  that 
the  Commission  should  consider  a 
number  of  changes  that  would  improve 
and  expedite  that  process.  For  the  most 
part,  they  propose  changes  to  certain 
procedures  in  Rule  602  that  govern  the 
submission  and  re\icw  of  sottlnments 
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and,  specifically,  to  the  certification 
process  in  subparts  (g)  and  (h)  for  the 
transmission  from  the  AL)  to  the 
Commission  of  uncontested  or  contested 
settlements. 

Based  on  the  comments  and  a 
reexamination  of  the  settlement  rules, 
the  Commission  proposes  to  adopt 
certain  of  the  changes  requested  by  the 
commenters  and  not  to  adopt  other 
requested  changes,  as  more  fully 
discussed  below.  The  Commission 
invites  comments  on  its  proposals  and 
any  information  that  would  be  useful 
and  appropriate  in  assisting  in  the 
formulation  of  rules  to  improve  the 
settlement  process. 

A.  Omnibus  Settlements 

Rules  602  fa)  and  (b)  now  provide  that 
any  participant  in  a  proceeding  may 
submit  a  written  offer  of  settlement  in 
any  proceeding  pending  before  the 
Commission  or  set  for  hearing.  The 
Secretary  transmits  the  offer  either  to 
the  ALJ,  If  the  offer  is  filed  after  a 
proceeding  is  set  for  hearing  and  before 
the  ALJ  has  certified  the  record  to  the 
Commission,  or  to  the  Commission,  as 
appropriate. 

Omnibus  settlements  may  cover 
multiple  proceedings,  as  well  as 
multiple  parties,  involving  pipelines, 
electric  utilities,  or  other  regulated 
entities.  These  settlements  have  grown 
in  importance  in  recent  jrears,  in 
particular  for  pipelines,  as  parties 
attempt  to  resolve  the  numerous  issues 
that  arise  in  the  many  proceedings 
generated  by  the  company's  shift  to  a 
m«M»  competitive  environment.  The 
many  and  diverse  parties  recognize  that 
the  resolution  of  an  issue  will  be 
affected  by  the  resolution  of  other  issues 
and,  as  a  result,  they  seek  to  settle  the 
interrelated  proceedings  in  a  single 
settlement. 

As  the  commenters  ackno\vK>dge, 
parties  to  multiple  proceedings  that 
wish  to  resolve  overlapping  issues 
through  the  filing  of  a  single,  omnibus 
settlement  are  able  to  do  so  under  the 
existing  regulations.  Parties  are  free  to 
include  any  number  of  proceedings  and 
issues  in  an  offer  of  settlement 
submitted  under  Rules  602  (a)  and  (b). 
Settlement  discussions  to  develop 
omnibus  settlements  involving  multiple 
proceedings  may  be  readily  established 
by  the  Commission,  the  ALJs.  or  upon 
motion  by  any  participant  under  Rule 
601  (which  provides  for  informal 
conferences)  or  under  the  more 
structured  settlement  judge  procedures 
of  Rule  603.  The  discussions  may 
involve  multiple  proceedings  pending 
before  ALJs,  the  Commission,  or  both. 
Under  the  rules,  the  Commission,  the 
ALJs,  or  the  participants  in  any 


underlying  proceeding  may  seek  the 
appnopriate  procedural  relief  to 
facilitate  discussion,  including  stay  of 
any  of  the  proceedings  during  the 
course  of  tfie  discussion.  The 
Commission  believes  that,  as  modified 
earlier  in  this  NOPR  to  include 
discussions  for  purposes  of  the  use  of 
ADR  techniques,  these  rules  are 
suificiently  flexible  to  accommodate 
and  facilitate  settlement  discussions  in 
any  situation,  including  the  discussion 
of  possible  omnibus  settlements 
involving  proceedings  before  the 
Commission  and  the  ALJs. 

However,  the  Commission  agrees  in 
part  with  the  commenters  that 
amendments  to  the  regulations  would 
he  useful  and  appropriate  specifically  to 
provide  participants  the  opportunity  to 
lonsolidate  proceedings  in  settlements 
t  led  at  the  Commission.  Rule  503(a) 
provides  the  Chief  ALJ  with  the 
authority,  on  motion  or  otherwise,  to 
ci;det  multiple  proceedings  pending 
L>:!ore  ALJs  consolidated  for  hearing. 
I  ndt  r  this  authority,  the  Chief  ALJ  also 
has  been  able  to  consolidate  multiple 
proceedings  if  they  are  included  in  a 
settlement  and  to  assign  the  settlement 
'0  a  single  ALJ  for  the  efficient  and 
etfective  treatment  of  the  settlement. 

The  Commission  proposes  to  codify 
current  practice  and  amend  Rule  503(a) 
by  adding  that  the  Chief  ALJ  may  order 
multiple  proceedings  that  are  pending 
before  ALJs  to  be  consolidated  for 
settlement,  as  well  as  hearing,  on  any  or 
all  matters  in  issue.  By  specifically 
designating  settlements  as  a  basis  for 
<;unso!idation  of  multiple  proceedings 
pending  fiefore  ALJs,  the  proposed 
amendment  to  Rule  503  recognizes  the 
importance  of  omnibus  settlements  as 
an  alternalive  to  hearin;4s  and  may 
encoMrage  the  participants  or  the  ALJs 
to  pursue  alternatives. 

There  is  no  provision  in  the 
regulations  for  t)ie  consuiidation  of 
multiple  procteclings  that  are  pending 
in  p^il  'uetore  ALJs  and  in  part  before 
tilt-  Cofiimission  for  disposition  of  an 
offer  of  settlement.  Unless  otherwise 
deJegated  in  its  rules,  the  Commission 
has  the  authority,  on  its  own  or  upon 
the  filing  of  a  motion  with  the 
Commission,  to  take  appropriate  action 
to  waive  its  rules,  consolidate 
proceedings,  or  any  other  action 
permitted  by  law.*^  If  a  settlement  is 
filed  that  includes  multiple  proceedings 
pending  in  part  before  one  or  more  ALJs 
or  that  involves  issues  in  common  with 
other  settlements  pending  before  one  or 
more  ALJs,  it  is  the  Commission's 
current  practice  to  consider  any  motion 
to  waive  its  rules  as  necessary  to  permit 


consolidation  of  all  the  proceedings  for 
the  Commission  to  evaluate  the 
sett  lenient. -"^ 

The  Commission  proposes  to  codify 
its  current  practice  by  amending  the 
procedures  in  Rule  602(b)  for  the 
submission  of  offers  of  settlement  to 
provide  specifically  for  requests  to  be 
filed  with  the  Commission  for 
consolidation  or  other  appropriate 
procedural  relief  to  enable  proceedings 
pending  before  ALJs  to  be  transmitted  to 
the  Commission  for  consideration  in  an 
omnibus  settlement  together  with 
proceedings  pending  before  the 
Commission.  The  amendment  would 
add  new  paragraph  (b)(3)  to  permit  any 
participant  in  a  proceeding  covered  by 
an  offer  of  settlement  submitted  under 
(b)(1)  to  file  a  consolidation  request 
when  the  settlement  covers  multiple 
proceedings  pending  in  part  before  the 
Commission  and  in  part  before  one  or 
more  ALJs.  As  indicated,  the  authority 
of  the  ALJ  and  the  Commission  to 
consolidate  multiple  proceedings 
exclusively  under  their  respective 
jurisdictions  for  review  in  an  omnibus 
settlement  is  established,  respectively, 
in  Rules  503(a).  101(e).  and  212. 

In  keeping  with  current  practice, 
under  the  proposed  rule  the 
Commission  would  determine  whether 
to  have  all  the  related  proceedings 
brought  together,  regardless  of  where 
they  are  pending,  to  consider  an 
omnibus  settlement.  To  consolidate 
multiple  proceedings  in  such  situations 
in  the  past,  the  Commission  has  waived 
Rule  602's  certification  requirements 
and  ordered  certification.  The 
Commission  has  found  that  its 
evaluation  of  the  settlement  at  that  time 
was  necessary  to  ensure  consistent 
treatment  of  the  underlyir>g  proceedings 
and  to  prevent  the  limitations  on  an 
ALJs  ability  to  certify  settlements  from 
frustrating  the  Commission's 
consideration  of  interrelated 
proceedings,  including  interrelated 
settlements,  that  are  pending  before  the 
ALIs.-"^  The  proposed  rule  gives  the 
Commission  the  discretion  to  deny  the 
request  to  consolidate  and  waive  the 
certification  requirements.  If  necessary. " 
the  Commission  can  order  a  hearing  in 
any  underlying  docket,  including  a 
docket  that  is  pending  before  an  ALJ. 
Any  expediency  to  be  gained  by  this 
consolidation  procedure  may  not 
outweigh  the  need  for  adherence  to  the 


procedural  rules  or  the  development  of 
a  record  on  the  merits. 

The  Commission  believes  that 
codification  of  its  current  practice  is 
necessary  and  appropriate  to  clarify 
these  procedures  and  establish  their 
availability.  Participants  may  be 
encouraged  to  seek  settlements  of 
interrelated  issues  that  are  involved  in 
proceedings  both  before  ALJs  and  the 
Commission  without  concern  for  the 
different  jurisdictions. 

B.  Rule  602(g):  Uncontested  Offers  of 
Settlement  and  Adequacy  of  the  Record 

Rule  602(g)  provides  for  the 
certification  to  the  Commission  of 
uncontested  setMeii>?nts  filed  with  an 
ALJ.  If  an  offer  is  Viirontested,  the  ALJ 
is  required  under  Rule  602(g)(1)  to 
certify  to  the  Commission  the  offer  of 
settlement  with  the  hearing  record  and 
any  related  pleadings.  Under  the 
standard  set  out  in  Rule  602(g)(3).  the 
Commission  may  approve  an 
uncontested  offer  "upon  a  finding  that 
the  settlement  appears  to  be  fair  and 
reasonable  and  in  the  public  interest." 

It  is  well  established  that  the 
agreement  of  the  parties  alone  is  not 
necessarily  a  sufficient  basis  upon 
which  the  Commission  may  approve  an 
uncontested  settlement.  Whether 
disregarding  or  relying  on  the 
settlement,  the  Commission  must  fully 
consider  and  justify  its  action.  The  court 
in  Tejas  Power  Co.  v.  FERC.  (Tejas)  held 
that  the  Commission  is  required  to  make 
an  independent  determination  that  the 
settlement  is  in  the  public  interest.**  On 
some  issues,  an  exercise  of  the 
Commission's  independent  review  may 
be  required  even  though  the  parties  may 
not  want  to  develop  a  record.  In  these 
circumstances,  the  Commission  is 
entitled  to  require  the  development  of 
an  adequate  record  before  it  can 
determine  whether  an  uncontested 
settlement  is  in  the  public  interest. 

As  a  general  proposition,  me 
Commission  has  in  the  past  and  expects 
in  the  future  to  approve  most 
uncontested  settlements  as  they  are 
presented  by  the  parties  and  the  trial 
staff  It  is  the  Commission's  practice  to 
review  uncontested  settlements  as  a 
whole  in  determining  whether  they  are 
in  the  public  interest  and  to  approve 
them  as  presented  where  important 
objectives  are  to  be  achieved.  There  are 
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61.055  (1990):  Transcontinental  Gas  Pipe  Line 
Corp..  53  FERC  1  61.301.  at  62.123  (1990). 


*  Tejas  Power  Co.  v.  FEHC.  908  F.2d  998  (D.C. 
Cir.  1990).  Specifically,  the  court  found  that  the 
issues  in  that  rate  proceeding  required  the 
Commission  to  examine  the  impact  of  the 
sell  lenient  and  collect  evidence  that  the  consumers' 
interest  would  be  ser\-ed  bv  the  agreement,  that  the 
parties  had  adequate  ttargaining  power  to  produce 
an  equitable  agreement,  and  that  the  agreement's 
terms  are  acceptable  under  the  Commission's 
requirements. 


59726  Federal  Register  /  Vol.  59,  No.  222  /  Friday.  November  18,  1994  /  Proposed  Rules 


circumstances,  however,  when  the 
Commission  may  be  seeking  to 
implement  specific  policies  in 
particular  types  of  cases.  In  these 
circumstances,  the  Commission  may 
direct  the  parties  to  make  a  showing 
beyond  what  would  normally 
accompany  an  uncontested  settlement. 
If  changes  in  the  terms  of  the  settlement 
are  ordered  when  the  Commission 
approves  the  settlement,  it  is  to  conform 
the  settlement  to  Commission  policy  to 
ensure  that  the  settlement  is  fair, 
reasonable,  and  in  the  public  interest. 

C.  Rule  602(h):  Contested  Settlements 

Rule  602(h)  provides  for  processing 
settlements  that  are  contested  in  whole 
or  in  part  by  any  participant.  Rule 
602(h)(1)  governs  the  Commission's 
evaluation  and  decision  of  contested 
settlements.  Rule  602(h)(2)  sets  out  the 
standards  that  govern  the  ALJ's 
evaluation  of  contested  settlements  in 
proceedings  before  the  ALJ  and  provides 
for  the  certification  of  the  settlement  to 
the  Commission  for  a  decision  on  the 
merits  of  the  contested  issues. 

Under  Rule  6G2(h)(l),  the 
Commission  may  decide  the  merits  of 
the  issues  in  a  contested  settlement  if 
the  record  contains  substantial  evidence 
upon  which  to  base  a  reasoned  decision 
or  the  Commission  determines  there  is 
no  genuine  issue  of  material  fact.  Under 
Rule  602(h)(2).  a  settlement  that  is 
contested  by  a  party  and  that  is  before 
an  ALJ  may  be  certified  to  the 
Commission  for  a  merits  decision  if. 
under  Rule  602(h)(2)(ii),  no  genuine 
issue  of  material  fact  exists.  If  genuine 
issues  of  material  fact  exist,  the  ALJ  may 
still  certify  the  contested  settlement  but 
only  if  the  following  three  conditions 
specified  in  Rule  602(h)(2)(iii)  are  met: 
(1)  the  parties  concur  on  a  motion  for 
omission  of  the  initial  decision,  (2)  the 
presiding  officer  determines  that  the 
record  contains  substantial  evidence 
from  which  the  Commission  may  reach 
a  reasoned  decision  on  the  merits  of  the 
contested  issues,  and  (3)  the  parties 
have  an  opportunity  to  avail  themselves 
of  their  rights  with  respect  to  the 
presentation  of  evidence  and  cross- 
examination  of  opposing  witnesses. 

1.  Severance  of  Parties  or  Issues 

The  rules  permit  either  the 
Commission  or  the  ALJ,  as  appropriate, 
to  sever  contested  issues  from  a 
settlement  and  resolve  them 
separately.^  The  uncontested  issues 


may  be  considered  under  the  expedited 
procedures  for  Commission  review  of 
uncontested  settlements,  while  the 
contested  issues  proceed  with  further 
review  on  the  merits.  In  establishing  the 
settlement  rules  in  1979,  the 
Commission  encouraged  the  parties  to  a 
settlement  to  indicate  whether  parts  of 
the  settlement  are  severable  and  to 
advise  the  ALJ  or  the  Commission  to 
permit  a  prompt  decision  on  the 
uncontested  parts  of  the  settlement.'" 
Although  the  rules  speak  of  severing 
issues,  the  Commission  has  also 
construed  the  rules  to  permit  contesting 
parties  to  be  severed  and  given  a 
separate  hearing,  while  approving  the 
settlement  for  consenting  parties." 

The  determination  whether  to  sever  a 
party  under  the  regulations  is  made,  as 
are  other  decisions  under  the 
regulations,  on  a  case-by-case  basis.  The 
practice  of  severing  contesting  parties 
from  settlements  has  been  adopted 
when  such  action  preserved  the  benefits 
of  the  settlement  for  the  consenting 
parties  while  affording  contesting 
parties  the  opportunity  to  establish  a 
record  upon  which  their  rates  could  be 
based.  When  certain  essential  services, 
such  as  transportation  or  storage,  are  at 
issue,  the  Commission  has  refused  to 
sever  parties.  This  is  based  on  the  view 
that  it  is  unduly  discriminatory  to 
provide  service  to  some  on  different 
terms,  or  to  withhold  service  because 
some  parties  choose  to  exercise  their 
rights  to  present  their  positions  to  the 
Commission  for  decision.'^ 

When  parties  cannot  be  severed,  the 
Commission  has  pointed  out  the  many 
options  available  under  its  rules  and 
policies  that  might  allow  certification  of 
the  contested  settlement."  In  such 
circumstances,  the  ALJ  can  examine  the 
record  under  the  guidelines  previously 
discussed  in  this  NOPR  to  determine 
whether  genuine  issues  of  material  fact 
are  contained  in  the  settlement  and,  if 
so,  whether  the  written  record  was 
sufficient  to  resolve  the  issues.  Another 
option  is  to  sever  the  disputed  issues  of 
material  fact  for  a  decision  on  the  merits 
if  the  parties  would  continue  to  support 
the  settlement.  Also,  the  ALJ  could  hold 
a  brief,  limited  hearing  to  develop 


"Rule  602(h)(l)(iii)  and  Rule  602(h)(2)(ivi.  See. 
e.g..  Tennessee  Gas  Pipeline  Co..  31  FERC 1  61.308 
(198S),  in  which  the  Commission  approved  a 
settlement  in  the  public  interest  on  issues  where  the 
record  was  sufficient,  but  severed  an  issue  for  Uiter 
decision  where  the  record  was  insufBrient. 


'"FERC  Stats,  ft  Regs.  Preambles,  1977-1981  f 
30.061.  at  30.433. 

"  United  Gas  Pipeline  Co..  22  FERC  1  61 .094: 
rehg  denied.  23  FERC  1  61.101  (1983);  appmved 
sub  noui..  United  Municipal  Distributors  Group  v. 
FERC.  732  F.2d  202  (D.C  Cir.  1984):  rvaffd.  Arctic 
Slope  Regional  Corp.  v.  FERC,  832  F.2d  158  (D.C. 
Cir.  1987}. 

"Tennessee  Gas  Pipeline  Co..  57  FERC  1 61,360 
(1991).  rehg.  59 FERC  1  61.045  (1992). 

>' Williams  Natural  Gas  Co..  53  FERC1 61.060 
(1990).  53  FERC1  61,231  (1990). 


enough  of  a  record  on  certain  issues  to 
permit  certification. 

While  some  commenters  have  urged 
otherwise,  the  Commission  believes  that 
codification  in  the  rules  of  the  cases  in 
which  it  has  approved,  or  not  approved, 
motions  to  sever  parties  would  be 
unnecessary,  cumbersome,  and  unduly 
restrictive.  The  Commission's  policy  has 
been  established  by  case  law  in  these 
areas.  Because  the  situations  tend  to  be 
fact  specific,  this  case-by-case  approach 
is  preferred. 

Additionally,  codification  of  the 
precise  language  to  protect  a  settlement 
from  severance  of  any  party  or  issue  is 
unnecessary  and  unduly  restrictive. 
Parties  may  prevent  severance  of  issues 
by  expressly  making  the  settlement  a 
non-severable  package.  If  an  issue  is 
contested  in  those  settlements,  the 
Commission  may  consider  whether  to 
approve  the  settlement  as  to  all  parties 
that  do  not  contest  that  issue  and  to 
require  a  decision  on  the  merits  on  that 
issue  as  to  the  contesting  parties.'-*  In 
some  cases,  settlements  may  provide 
that  the  terms  are  to  apply  only  to  those 
parties  electing  to  be  bound." 

As  indicated',  the  existing  rules  do  not 
provide  for  the  severance  of  contesting 
parties,  but  only  for  the  severance  of 
contested  issues.  Thus,  the  existing 
rules  do  not  reflect  existing  practice. 
The  Commission  proposes  to  modify 
those  provisions  to  permit  the  ALJ  or 
the  Commission  to  sever  contesting 
parties  as  well.  As  provided  in  the  rules, 
the  uncontested  portions  would  be 
decided  in  accordance  with  the 
procedures  for  uncontested  settlements 
under  Rule  602(g).  Accordingly,  Rules 
602(h)(l)(ii)  and  (iii)  and  Rule 
602(h)(2)(iv)  would  be  changed  by 
adding  the  phrase  "contesting  parties 
or"  before  the  discussion  beginning 
with  "contested  issues". 

2.  Rule  602(h)(2):  Certification  of 
Contested  Settlements 

Rule  602(h)(2)  sets  out  the  procedures 
by  which  the  ALJ  may  certify  a 
contested  settlement  to  the  Commission. 
The  Commission  does  not  propose  to 
change  the  general  framework  it  has 
established  in  Rule  602(h)(2).  As 
discussed  below  under  the  various 
certification  requirements,  the  ALJ 


'■•United  Municipal  Distributors  Group  v.  FERC, 
732  F.2d  202,  208  (D.C  Cir.  1964). 

"  However,  the  Commission  has  imposed  limits 
on  the  ability  of  a  regulated  company  to  coerce 
parties  into  waiving  their  statutory  rehearing  and 
appeal  rights  in  a  settlen>ent  by  denying  them 
certain  services  if  they  seek  rehearing  orludicial 
review  of  an  order  accepting  a  settlement. 
Tennessee  Gas  Pipeline  Co.,  57  FERC  1 61.360.  at 
62,167-68  (1991).  order  on  reh'g.  59  FERC  1 61.045 
at  61,172-74  (1992);  A>fR  Pipeline  Co..  59  FERC 
161,347(1992). 
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iiilfil  san  important  function  in 
tran ;  nitting  to  the  Commi-ssion  a 
settlanient  that,  if  it  raises  material 
issu ; ;,  contains  an  adequate  record  on 
whii.  1  the  Commission  can  then  base  a 
deci  ^  on  on  the  merits. 

a.  ( ".eniiine  I.'>siic  of  Material  Fact. 
Under  paragraph  (ii)  of  Rule  6f)2(h)(2). 
the  i\LJ  determines  whethor  a 
settlt!ment  that  is  contested  by  any 
p.trt  cipnnt  contains  a  gfinuine  issue  of 
niatifial  fact.  If  the  settlement  does  not. 
the  i'lLJ  may  certify  the  settlement 
dire :  ly  to  the  Commission.  If  the 
seltl  ii  ment  contains  a  genuine  issue  of 
matttial  fact,  the  ALJ  may  certify  the 
sottlqment  only  if  the  three  conditions 
undfer  paragraph  (iii)  are  met. 

Tiie  Conmiission  has  recognized  the 
pote  [jtial  roadblocks  to  the  expedited 
re.so  iition  of  settlements  created  by 
I  ! aims  of  materiality  of  issues  in  a 
-;t:it!fsnent  before  an  ALJ.  It  has  never 
ht-eii  Commission  policy  lo  provide  a 
torurti  for  litigation  of  each  and  evein^- 
I  oiita^ted  issue  at  the  expense  of 
inoiiher  reasonable  resolution  of 
Hi-iputed  issues.  Not  every  fact  is 
iiiat(Jtial.  and  the  ALJ  should  let  a 
setiJCTiient  promptly  go  to  the 
Cionimission  if  no  material  facts  are 
tniind  The  Commission  has  provided 
L;;!ittince  for  narrowing  the  scope  of 
(.ontHsted  issues  and  preventing  a 
liearihg  from  covering  unnecessarily 
hroai  issues  by  requiring  objections 
rami  to  a  .settlement  to  be  clo.sely 
scrulnized.** 

Hpivever,  the  Commission  believes 
tfiat  measures  could  be  taken  to  improve 
'he  ALJ's  ability  to  scnitinize  contested 
issues  for  their  materiality  and  factual 
(  o!i!(!i)t.  In  this  regard,  the  CommLssion 
proposes  to  modify  Rule  602(0  by 
bidding  the  requirement  that  contesting 
partjes  submit  affidavits  with  their 
initial  comments  detailing  any  genuine 
issues  of  material  fact  that  they  contend 
exist.  Reply  comments,  including 
responding  affadavits  would  aLso  be 
illovved.  The  ALJs  and  the  Commis.sion 
will  thus  have  necessary  information 
concerning  materiality  at  the  outset  of 
the  settlement  review  process.  This  mav 
.IV  oiri  the  delays  created  later  in  the 
[JTocKss  when  the  ALJ  or  the 
Commission  may  be  required  to  have 
hirther  proceedings  to  sort  through 
claims  and  determine  materiality  of 
those  claims. 

To  ensure  the  completeness  of  the 
information  to  be  provided  by 
contesting  parties  in  the  affidavits,  the 
parties  would  include  specific 
references  to  documents,  testimony,  or 
other  items  included  in  the  offer  of 


settlement  as  required  under  Rule 
602(c){iii)  that  are  related  to  and  support 
the  claims  of  the  contesting  party  that 
there  are  genuine  issues  of  material  fact 
in  the  settlement.  This  requirement 
would  also  e,\tend  to  documents, 
testimony,  or  other  matters  thai  may  not 
have  been  included  in  the  settlement, 
but  that  are  relevant  to  support  the 
clain.s  of  the  contesting  party. 

This  change  in  the  regulations  makes 
the  consideration  of  a  contested 
settlement  comparable  to  the  practice  in 
fede;.v!  court  for  ruling  on  motions  for 
summary  judgment.  Under  Rule  5r)(e)  of 
the  Fiideral  Rules  of  Civil  Procedure,  an 
affidavit  m.isf  identify  certain  facts 
showing  thci'  -j  genuine  issue  of  material 
fact  exists  fur  trial." 

The  Com.nission  does  not  propose  to 
modify  subparagraph  (ii)  of  Rule 
602(h)(2)  to  narrow  or  limit  by  rule  the 
definition  of  what  con.stitutes  a  genuine 
issue  of  material  fact.  The  determination 
of  what  is  a  material  fact  depends  on 
uliaf  is  at  issue  in  the  case.  The 
definition  is  sufficiently  flexible  ttj 
permit  the  ALJ  to  identify  a  material  fact 
based  on  the  substantive  issues  in  the 
case  and  to  determine  if  the  record  is 
adequate.  The  ALJ  also  has  the  ability  to 
develop  the  record  further,  if  it  is 
inadequate,  and  then  to  certify  the 
settlement  to  the  Commission.  Rather" 
than  amend  tiie  standard  under  which 
the  .^L^s  currently  operate  in 
determining  (.he  genuineness  of  any 
disputed  facts  and  the  sufficiency  of  a 
record,  the  Commission  believes  that  its 
proposal  to  amend  Rule  6G2(f)  to  require 
a  stnmg  showing  by  contesting  parties  is 
a  sufficient  barrier  to  superficial  claims 
of  material  fact  that  can  block 
certification  of  a  settlement  to  the 
Commission. 

Contrary  to  the  request  of  some 
cioiiHuenters.  the  Commission  does  not 
prDpo.se  to  modify  the  rule  to  require  the 
ALJ  to  is.sue  an  initial  decision  in  all 
settlements.  This  essentially  would 
eliminate  the  certification  process  and 
the  Commission's  procedures  for  ruling 
on  all  settlements  either  under  the 
public  interest  standard  or,  if  contested, 
on  the  merits.  Under  Section  557(b)  of 
the  Administrative  Procedure  Act  and 
Rule  708,  an  ALJ  is  only  required  to 
issue  an  initial  decision  in  those 
proceedings  in  which  the  ALJ  presided 
over  the  taking  of  evidence,  and  that 
may  be  waived  under  Rule  710  upon 
motion  of  the  parties.  To  delay  the 
Commission's  review  of  all  settlements 
until  the  parties  seek  review  on 
exceptions  of  a  mandatory  initial 
decision  not  only  is  inconsistent  with 
the  APA,  it  establishes  an  additional 


roadblock  to  the  Commission's  ultimate 
review  of  settlements. 

b.  Ra!e  602(h)(2l(iii):  Three 
Conditions  for  Certification  if  Gtntiine 
Issues  of  Material  Fact  Exist.  Under 
current  Rule  602(h){2)(iii),  the  ALJ  may 
certify  an  offer  of  settlement  or  part  of 
any  offer  of  settlement  oven  if  the 
settlement  contains  genuine  issues  of 
material  fact.  In  these  circumstances, 
the  ALJ  is  entitled  to  certify  an  offer  that 
is  contested  by  a  party  if  all  of  the 
following  conditions,  contained  in 
subparts  (A).  (B),  and  (C),  are  met: 

(A)  The  parties  concur  on  a  motion  for 
onii.>.sion  of  the  initial  decision  as 
provided  in  Rule  710; 

(B)  The  presiding  officer  detenniiies 
that  the  rec-ord  contains  substantial 
evidence  from  which  the  Coiiimi.ssion 
may  reach  a  reasoned  decision  on  the 
merits  of  the  contested  issues:  and 

(Cj  The  parties  have  an  opportunity  to 
avail  them.selves  of  their  rights  with 
respect  to  the  presentation  of  evidence 
and  cross-examination  of  opposing 
vvitnes.ses. 

If  any  one  ofthe.se  conditions  is  not 
present,  the  judge  may  direct  further 
procedures  as  deemed  appropriate, 
including  certification  of  the  settlement 
at  a  later  time  if  the  conditions  are  ih^n 
met. 

Modifications  to  conditions  (A)  and 
(C)  are  necessary  and  appropriate.  The 
barriers  to  certification  by  the  ALJ  under 
the  rules  are  at  times  formidable.  The 
ALJs,  under  Rule  602(h)(2).  have  less 
discretion  than  the  Commission  in 
reviewing  offers  of  settlement.  These 
limitations  on  the  ALJ's  ability  to  certify 
settlements  can  frustrate  the 
Commission's  ability  to  review  the 
conte.sted  settlements  on  the  merits.  As 
discussed  previously,  the  Commission 
in  particular  cases  has  waived  the 
certification  conditions  to  permit 
immediate  transfer  of  a  settlement,  or 
parts  of  a  settlement,  to  the 
Commission.*^"  By  refusing  to  agree  to  a 
waiver  request,  a  single  party  can  delay 
a  settlement  and  prevent  the 
Commission's  review  on  the  merits  until 
an  initial  decision  issues,  even  though 
the  settlement  has  broad-based  support 
and  there  exists  a  sufficient  record  on 
the  disputed  issues  of  fact.  Nevertheless, 
unless  all  parties  agree  or  the 
Commission  otherwise  waives  the 
initial  decision  under  Rule  710,  the 
settlement  cannot  be  certified  to  the 


^Williams  Natural  Gas  Co..  S3  FEKC  161.060.  at 
•0.187 end  53  FERC161.2:n.at  Gl.966-67  (1990) 


'•K«d.  KCiv.  P.  sefel. 


^Williams  Natural  Gas  Co..  53  I'ERC '  61231.  a< 
61.967  (1990);  EI  Paso  Natural  liaf  Co..  .3  nXC 
1til.014. at  61.055  (1990). 


59728  Federal  Register  /  Vol.  59.  No.  222  /  Friday,  November  18,  1994  /  Proposed  Rules 


Commission  without  the  initial 
decision.^' 

Condition  (C)  allows  a  single  party  to 
insist  on  cross-examination  of  all 
opposing  witnesses  or,  simply,  to 
present  additional  evidence.  Again,  this 
could  slow  or  stall  the  certification  of 
the  settlement,  even  though  the  parties 
have  presented  evidence  and  the  ALJ 
believes  the  record  is  sufficient  for  the 
Commission  to  reach  a  decision. 

Conditions  (A),  (B),  and  (C)  in 
paragraph  (iii)  of  Pule  602(h)(2)  were 
designed  to  ensure  that,  in  providing  the 
ALJ  with  the  authority  to  certify  a 
contested  settlement  or  a  portion  of  a 
settlement,  a  sufficiently  developed 
record  e.xisted  on  which  a  reasoned 
decision  could  be  based.^'  As  long  as 
there  is  substantial  evidence  in  the 
record  for  a  decision  by  the  Commission 
on  the  contested  issues  and  each  of  the 
participants  has  been  afforded  an 
opportunity  to  be  heard,  no  further 
proceedings  before  the  ALJ  are 
necessary  and  the  ALJ  is  permitted  by 
the  rules  to  certify  the  settlement  to  the 
Commission.*"' 

In  establishing  these  rules,  the 
Commission  intended  to  reduce  the 
length  of  time  required  for  processing 
settlements  to  encourage  participants  in 
proceedings  to  seek  the  benefits  of  the 
settlement  process  for  the  expeditious 
resolution  of  contested  issues. 

Under  condition  (B),  the  ALJ  may  not 
certify'  a  contested  settlement  unless  the 
ALJ  determines  that  the  record  contains 
substantial  evidence  from  which  the 
Commission  may  reach  a  reasoned 
decision  on  the  merits  of  the  contested 
issues.  The  Commission  believes  that 
this  condition  should  be  the  core  of  the 
ALJ's  decision  to  certify  a  contested 
settlement.  As  noted,  this  is  consistent 
with  the  Commission's  intention  in 
establishing  the  certification 
requirements.  Moreover,  it  conforms  to 
Rule  602(h)(l)(i),  requiring  that  the 
Commission  may  decide  the  merits  of 
any  contested  issues  in  a  settlement 
before  it  for  evaluation  if  the  record 
contains  substantial  evidence  or  else 
there  is  no  genuine  issue  of  material 
fact. 

Thus,  if  there  are  genuine  is,sues  of 
material  fact  and  the  record  contains 
substantial  evidence  to  allow  for  the 
decision  on  the  merits,  certification  of 
the  settlement  should  be  permitted  at 
the  ALJ's  discretion. 

With  this  background  in  mind,  the 
Commission  proposes  to  make  the 


'"Williams  Natural  Gas  Co..  53  FERC1 61.060.  al 
61.185.  ordcron  reconsideration.  53  FERC161.231. 
at  61.967  (1990). 

•"Order  No.  32.  FERC  Stats.  &  Regss.  Preambles 
1977-1981  1  30,062.  at  30,431-32. 

•*'  Id.  al  30.435-36. 


following  changes  to  conditions  (A)  and 
(C).  The  Commission  proposes  to 
modify  the  regulations  to  permit  the  ALJ 
to  certify  a  settlement  if  there  is  less 
than  unanimous  concurrence  of  the 
parties  under  condition  (A)  to  a  motion 
filed  under  Rule  710  for  omission  of  the 
initial  decision.  To  accomplish  this,  the 
Commission  proposes  to  amend  both 
condition  (A)  and  Rule  710  to  delegate 
to  the  ALJ  the  authority  to  determine 
that,  if  a  motion  filed  under  Rule  710 
has  less  than  unanimous  concurrence, 
omission  of  the  initial  decision  is 
appropriate  to  the  same  extent  the 
Commission  is  able  to  make  that 
determination  under  Rule  710.  The 
Commission  believes  that  delegating 
authority  to  the  ALJ  to  dispose  of  the 
Rule  710  motion  when  omission  of  the 
initial  decision  is  requested  pursuant  to 
the  certification  requirement  in 
condition  (A)  of  Rule  602(h)(2)(iii)  will 
streamline  the  certification  process. 

In  reaching  its  determination,  the 
Commission  relies  on  a  functional  test 
in  which  it  examines  the  significance  of 
the  issues  raised  by  the  settlement,  the 
substantial  record  evidence,  and  the 
importance  of  a  prompt  Commission 
decision.''^  The  Commission  propo.ses 
that  the  same  requirements  and 
considerations  govern  the  ALJ. 

The  Commission  has  concluded  that 
condition  (C)  is  subsumed  by  condition 

(B)  and  proposes  to  eliminate  condition 

(C)  entirely.  This  is  consistent  with 
authority  delegated  to  the  ALJ  when  the 
Commission  promulgated  condition  (C) 
and  with  Commission  practice  and 
policy  concerning  the  use  of  cross- 
examination.  In  Order  No.  32-A,  the 
Commission  denied  that  condition  (C) 
requires  each  party  to  a  proceeding  to 
have  the  opportunity  to  present 
evidence  and  cross-examine  opposing 
witnesses.  Rather, 

the  rule  assures  only  the  opportunity  for  all 
parties  to  avail  themselves  of  such  rights  as 
they  may  have  to  present  evidence  and  to 
tross-examine  opposing  witnesses.  The  rule 
leaves  to  the  presiding  officer,  based  on  the 
nature  of  the  contested  issues  and  the  state 
of  the  record,  to  determine  whether  due 
process  requires  the  presentation  of  evidence 
and  cross-examination  prior  to  certification 
for  Commission  resolution  of  a  contested 
settlement.  The  opportunity  to  present 
evidence  and  to  cross-examine  is  not  always 
a  matter  of  right.  It  is  for  the  presiding  officer 
to  apply  the  law  in  deciding  whether 
certification  is  appropriate.  This  rule  docs 
not  provide  any  greater  rights  to  those 
contesting  a  settlement  than  they  had 
previously.'"' 

In  considering  the  scope  of  an  ALJ's 
authority  to  consider  a  cross- 


examination  request  pursuant  to 
condition  (C),  the  Commission  has 
stated  that  its  rules  permit  cross- 
examination  only  as  necessary  to  assure 
true  and  full  disclosure  of  the  facts. '^  If 
the  record  is  developed,  the  ALJ  may 
deny  a  request  for  cross-examination."-"' 
As  the  Commission  stated,  answering 
written  testimony  generally  will  be 
sufficient  to  adequately  ventilate  the 
issues.  If  not,  the  ALJ  could  ensure  that 
the  record  is  adequately  developed  by 
according  the  participants  the 
opportunity  to  put  their  views  in  the 
record.  In  these  circumstances, 
condition  (C)  serves  no  useful  purpose 
in  the  certification  process.  Rather,  the 
due  process  considerations  that  it  covers 
are  subsumed  in  condition  (B), 
inasmuch  as  the  ALJ,  in  determining 
whether  the  record  contains  substantial 
evidence  from  which  the  Commission 
may  reach  a  reasoned  decision  on  the 
merits  of  the  contested  issues,  must 
conclude  that  all  participants  have  had 
the  opportunity  to  make  their  views 
known. 

D.  Deadlines 

The  Coinmission  does  not  propose  to 
adopt  specific  deadlines  to  govern  the 
determinations  to  be  made  either  by  the 
Commission  or  the  ALJ  under  Rules 
602(g)  and  (h).  Additional  measures 
have  been  taken  in  this  order  to 
streamline  the  process  further  by  giving 
the  ALJ  the  discretion  to  remove  certain 
roadblocks  to  certifj'ing  a  contested 
settlement  to  the  Commission  on  the 
merits.  Neither  the  ALJ  nor  the 
Commission  should  be  bound  by  the 
restrictions  of  deadlines,  which  may 
impede  the  ability  to  ensure  the 
adequacy  of  the  record  or  the  issuance 
of  an  appropriate  decision. 

VL  Written  Comment  Procedure 

The  Commission  invites  all  interested 
persons  to  submit  written  data,  views, 
and  other  information  concerning  the 
proposals  in  this  NOPR.  All  comments 
in  response  to  this  NOPR  should  be 
submitted  to  the  Secretary  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  and  should  refer  to  Do<;ket 
No.  RM91-12-000.  An  original  and 
fourteen  copies  should  be  filed  with  the 
Commission  February  2,  1995. 
Commenters  are  urged  to  double  space 
their  comments  and  to  provide  a 
heading  for  each  issue.  Written 
submissions  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  during  regular 
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iuisiness  hours  in  the  Commission's 
Public  Reference  Room,  Room  3308,  941 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426. 

VII.  Administrative  Findings 

\  Rfgulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)'i^  generally  requires  the 
Comtnission  to  de,scribe  the  impact  that 
.1  proposed  rule  would  have  on  small 
entities  or  to  certify  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Commission  is  not 
required  tb  make  an  analysis  if  a 
proposed  rule  will  not  have  such  an 
impact.*^ 

Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  certifies  that  the 
proposed  amendments,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

H  tnnmnmentnl  Review 

The  Commission  is  not  preparing  an 
environmental  assessment  or 
environmental  impact  statement  in  this 
proceeding  because  the  proposed 
amendments  are  procedural  only, 
changing  only  the  Commis.sion's  rules  of 
practice  and  procedure,  and  therefore 
h.ive  no  significant  effect  on  the  human 
environment.'* 

r."  Information  Collection  Heqniremcnts 

Office  of  Management  and  Budget 
(OMB)  regulations  require  0MB  to 
<ippro\'e  certain  information  collection 
requirements  imposed  by  agency 
rules.'-'*  However,  this  rule  contains  no 
new  information  collection 
requirements  in  Part  385  and  therefore 
is  not  .subject  to  OMB  approval. 

I  ist  of  Subjects  in  18  CFR  Part  385 

.'Xdniinistrative  practice  and 
procedure,  EIe<;tric  power,  Penalties. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission 
LoLs  O.  Cashell. 

S>(.rpfoiy 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
385,  Chapter  I.  Title  18.  Code  of  Federal 
Regulations,  as  set  forth  below. 


••8  KHRC  161.160,  at  61.603-04  (1079). 


"Williams  Natural  Gas  Co..  53  FERC  161.231.  ai 
61.966-67  (1990). 
•»  18  0-1(385.505. 


"■5I)S.C.601-612. 

"S  I 'S.C.  605(b). 

■*  Section  3«0.4(a)(2)(ii)  of  the  Commissions 
regulations  categorically  exempts  from 
environriMntal  review  Commission  proposals  for 
promulgation  of  rules  ttiat  are  clarifying,  corrective, 
or  procedural,  or  that  do  not  substantially  change 
the  effect  of  the  regulations  being  amended.  See  18 
OR  380.4(a)(2)(ii). 

'~5  CFR  1320.13. 


PART  38S-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  385 
is  revised  to  read  as  follows: 

Authority:  5  li.S.C.  551-557, 15  II.S.C. 
717-717Z.  3301-3432;  16  U.S.C.  791a-825r. 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-85 

2.  In  §  385.503.  paragraph  (a)  is 
revised  to  read  as  follows; 

§  385.503    Consolidation,  severance  and 
extension  ot  close-of-record  date  by  Chief 
Administrative  Law  Judge  (Rule  503). 

(a)  The  Chief  Administrative  Law 
fudge  may,  on  motion  or  others  ise, 
order  proceedings  pending  under  this 
subpart  consolidated  for  hearing  on.  or 
settlement  of.  any  or  all  matters  in  issue 
in  the  proceedings,  or  order  the 
severance  of  proceedings  or  issues  in  a 
proceeding.  The  order  may  be  appealinl 
to  the  Commission  pursuant  to  Rule 
715. 

•  *  •  *  * 

3.  In  §  385.504.  paragraph  (b)(7)  is 
revised  to  read  as  follows: 

§  385.504    Duties  and  powers  of  presiding 
officers  (Rule  504). 

*  •         *         *         • 

(b)  Powers.  *  *   * 

(7)  Hold  conferences  of  the 
participants,  as  provided  in  Subpart  F  of 
this  part,  including  for  the  purpose  of 
considering  the  use  of  alternative 
dispute  resolution  procedures; 

*  *        *        •        • 

4.  In  §  385.601,  paragraph  (a)  is 
revis(Kl  to  read  as  follows: 

§  385.601    Conferences  (Rule  601). 

(a)  Convening.  The  Commission  or 
other  decisional  authority,  upon  motion 
or  otherwise,  may  convene  a  conference 
of  the  participants  in  a  proceeding  at 
any  time  for  any  purpose  related  to  the 
conduct  or  disposition  of  the 
proceeding,  including  submission  and 
consideration  of  offers  of  settlement  or 
the  use  of  alternative  dispute  resolution 
pro*:edures. 

*  •        •        •        • 

5.  In  §  385.602.  paragraphs  (b)(3)  and 
(0(4)  are  added  and  paragraphs  (h)(l)(ii) 
introductory  text.  (h)(l)(iii),  (h)(2)(iii). 
(h)(2)(iv)  are  revised  to  read  as  follows: 

§  385.602    Submission  of  settlement  offers 
(Rule  602). 

*  •         *         •         * 

(b)  Submission  of  offer.  ••  •   • 

(3)  If  an  offer  of  settlement  pertains  to 
multiple  proceedings  that  are  in  part 
pending  before  the  Commission  and  in 
part  set  for  hearing,  any  participant  may 
by  motion  request  the  Commission  to 
consolidate  the  multiple  proceedings 


and  to  provide  any  other  appropriate 
procedural  relief  for  purposes  of 
disposition  of  the  settlement. 

•  *        ♦        •        • 

(f)  Comments.  •   •   • 

(4)  Any  comment  that  contests  ati 
offer  of  settlement  by  alleging  a  dispute 
as  to  a  genuine  issue  of  material  fact 
must  include  an  affidavit  detailing  any 
genuine  issue  of  material  fact  by  specific 
reference  to  documents,  testimony,  or 
other  items  included  in  the  offer  of 
settlement,  or  items  not  included  in  the 
settlement,  that  are  relevant  to  support 
the  claim.  Reply  comments  may  include 
responding  affidavits. 
»        •        •        •        • 

(h)  Contested  offers  of  settlement. 

(D*   •   * 

(ii)  If  the  Commission  finds  that  the 
record  lacks  substantial  evidence  or  that 
the  contesting  parties  or  contested 
issues  can  not  be  severed  from  the  offer 
of  settlement,  the  Commission  will: 

•  •        •        •        » 

(iii)  If  contesting  parties  or  contestttd 
issues  are  severable,  the  contesting 
parties  or  uncontested  portions  may  be 
severed.  The  uncontested  portions  will 
be  decided  in  accordance  with 
paragraph  (g)  of  this  .section. 

12)'   *   * 

(iii)  Any  offer  of  settlement  or  part  of 
any  offer  of  settlement  may  be  certified 
to  the  Commission,  if: 

(A)  The  parties  concur  on  a  motion  for 
omission  of  the  initial  decision  as 
provided  in  Rule  710,  or.  if  all  parties 
do  not  concur  in  the  motion,  the 
presiding  officer  determines  that 
omission  of  the  initial  decision  is 
appropriate  under  Rule  710(d).  and 

(B)  "The  presiding  officer  determines 
that  the  record  contains  substantial 
evidence  from  which  the  Commission 
may  reach  a  reasoned  decision  on  the 
merits  of  the  contested  issues. 

(iv)  If  any  contesting  parties  or 
contested  issues  are  severable,  the 
uncontested  portions  of  the  settlement 
may  be  certified  immediately  by  the 
presiding  officer  to  the  Commission  for 
decision,  as  provided  in  paragraph  (g)  of 
this  section. 

•  *        *        •        * 

f).  In  Subpart  F.  §§385.604  through 
385.606  are  added  to  read  as  follows: 

§  385.604    Alternative  means  of  dispute 
resolution  (Rule  604). 

(a)  Applicability.  (1)  Participants  may. 
subject  to  the  limitations  of  paragraph 
(a)(2)  of  this  section,  use  alternative 
means  of  dispute  resolution  to  resolve 
all  or  part  of  any  pending  matter  if  the 
participants  agree.  The  alternative 
means  of  dispute  resolution  authorized 
under  Subpart  F  of  this  part  will  be 
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voluntary  procedures  that  supplement 
rather  than  limit  other  available  dispute 
resolution  te>chniques. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  the  decisional 
authority  will  not  consent  to  use  of  an 
ahemative  dispute  resolution 
proceeding  if: 

(i)  A  definitive  or  authoritative 
resolution  of  the  matter  is  required  for 
precedential  value; 

(ii)  The  matter  involves  or  may  bear 
upon  significant  questions  of  policy  that 
require  additional  procedures  before  a 
final  resolution  may  be  made,  and  the 
proceeding  would  not  likely  serve  to 
develop  a  recommended  policy; 

(iii)  Maintaining  established  policies 
is  of  special  importance; 

(iv)  The  matter  significantly  affects 
persons  or  organizations  who  are  not 
parties  to  the  proceeding; 

(v)  A  full  public  record  of  the 
proceeding  is  important,  and  a  dispute 
resolution  proceeding  cannot  provide  a 
record;  or 

(vi)  The  Commission  must  maintain 
continuing  jurisdiction  over  the  matter 
with  authority  to  alter  the  disposition  of 
the  matter  in  the  light  of  changed 
circumstances,  and  a  dispute  resolution 
proceeding  would  interfere  with  the 
Commission's  fulfilling  that 
requirement. 

(3)  If  one  or  more  of  the  factors 
outlined  in  paragraph  (a)(2)  of  this 
section  is  present,  alternative  dispute 
resolution  may  nevertheless  be  used  if 
the  alternative  dispute  resolution 
proceeding  can  be  structured  to  avoid 
the  identified  factor  or  if  other  concerns 
significantly  outweigh  the  identified 
factor. 

(4)  A  determination  to  use  or  not  to 
use  a  dispute  resolution  proceeding 
under  Subpart  F  of  this  part  is  not 
subject  to  judicial  review. 

(5)  Settlement  agreements  reached 
through  the  use  of  alternative  dispute 
resolution  pursuant  to  Subpart  F  of  this 
part  will  be  subject  to  the  provisions  of 
Rule  602,  unless  the  decisional 
authority,  upon  motion  or  otherwise, 
orders  a  different  procedure. 

(b)  Definitions.  For  the  purposes  of 
Subpart  F  of  this  part: 

(1)  Alternative  means  of  dispute 
resolution  means  any  procedure  that  is 
used,  in  lieu  of  an  adjudication,  to 
resolve  issues  in  controversy,  including 
but  not  l.ipited  to,  settlement 
negotiations,  conciliation,  facilitation, 
mediation,  factfinding,  minitrials,  and 
arbitration,  or  any  combination  thereof: 

(2)  Award  means  any  decision  by  an 
arbitrator  resolving  the  issues  in 
controversy; 

(3)  Dispute  resolution  communication 
means  any  oral  or  written 


communication  prepared  for  the 
purposes  of  a  dispute  resolution 
proceeding,  including  any  memoranda, 
notes  or  work  product  of  the  neutral, 
parties  or  non-party  participant.  A 
written  agreement  to  enter  into  a 
dispute  resolution  proceeding,  or  a  final 
written  agreement  or  arbitral  award 
reached  as  a  result  of  a  dispute 
resolution  proceeding,  is  not  a  dispute 
resolution  communication; 

(4)  Dispute  resolution  proceeding 
means  any  alternative  means  of  dispute 
resolution  that  is  used  to  resolve  an 
issue  in  controversy  in  which  a  neutral 
may  be  appointed  and  specified  parties 
participate; 

(5)  In  confidence  means  information 
is  provided: 

(i)  With  the  expressed  intent  of  the 
sourt:e  that  it  not  be  disclosed,  or 

(ii)  Under  circumstances  that  create  a 
reasonable  expectation  on  behalf  of  the 
source  that  the  information  will  not  be 
disclosed; 

(6)  Issue  in  controversy  means  an 
issue  which  is  or  is  anticipated  to  be 
material  to  a  decTsion  in  a  proceeding 
before  the  Commission  and  which  is  the 
subject  of  disagreement  between 
participants  who  would  be  substantially 
affected  by  the  decision  or  between  the 
Commission  and  any  such  participants; 

(7)  Neutral  means  an  individual  who, 
with  respect  to  an  issue  in  controversy, 
functions  specifically  to  aid  the  parties 
in  resolving  the  controversy; 

(8)  Participants  in  a  dispute 
resolution  proceeding  that  is  used  to 
resolve  an  is,sue  in  controversy  in  a 
proceeding  involving  an  application  for 
a  license  or  exemption  to  construct, 
operate,  and  maintain  a  hydroelectric 
project  pursuant  to  the  Federal  Power 
Act  or  the  Public  Utility  Regulatory 
Policies  Act  shall  include  such  state  and 
federal  agencies  and  Indian  tribes  as 
have  statutory  roles  or  a  direct  interest 
in  such  hydroelectric  proceedings. 

(c)  Neutrals.  (1)  A  neutral  may  be  a 
permanent  or  temporary  officer  or 
employee  of  the  Federal  Government 
(including  an  administrative  law  judge), 
or  any  other  individual  who  is 
acceptable  to  the  participants  to  a 
dispute  resolution  proceeding.  A  neutral 
must  have  no  official,  financial,  or 
personal  conflict  of  interest  with  respect 
to  the  issues  in  controversy,  except  that 
a  neutral  who  is  not  a  government 
employee  may  serve  if  the  interest  is 
fully  disclosed  in  writing  to  all 
participants  and  all  participants  agree. 

(2)  A  neutral  serves  at  the  will  of  the 
participants,  unless  otherwise  provided. 

(3)  Neutrals  may  be  selected  from 
among  the  Commission's  administrative 
law  judges  or  other  employees,  from 
rosters  kept  by  the  Federal  Mediation 


and  Conciliation  Service,  the 
Administrative  Conference  of  the 
United  States,  the  American  Arbitration 
Association,  or  from  any  other  sourc.e. 

(d)  Submission  of  proposal  to  use 
alternative  means  of  dispute  resolution. 
(1)  The  participants  may  at  any  time 
submit  a  written  proposal  to  u.se 
alternative  means  of  dispute  resolution 
to  resolve  all  or  part  of  any  matter  in 
controversy  or  anticipated  to  be  in 
controversy  before  the  Commis.sion. 

(2)  For  matters  set  for  hearing  under 
Subpart  E  of  this  part,  a  proposal  to  use 
alternative  means  of  dispute  resolution 
other  than  binding  arbitration  must  be 
filed  with  the  presiding  administrative 
law  judge. 

(3)  A  proposal  to  u.se  binding 
arbitration  must  be  filed  with  the 
Secretary  for  consideration  by  the 
Commission. 

(4)  For  all  other  matters,  a  proposal  to 
u.se  alternative  means  of  dispute 
resolution  may  be  filed  with  the 
Secretary  for  consideration  by  the 
appropriate  decisional  authority. 

-  (.'5)  The  appropriate  decisional 
authority  will  issue  an  order,  approving 
or  denying,  under  the  guidelines  in  Rule 
604(a)(2)  and  (3),  a  proposal  to  use 
alternative  means  of  dispute  resolution. 
Denial  of  a  proposal  to  use  alternative 
dispute  resolution  will  be  in  the  form  of 
an  order  and  will  identify  the  specific 
reasons  for  the  denial.  A  proposal  to  use 
alternative  dispute  resolution  is  deemed 
approved  unless  an  order  denying 
approval  is  issued  within  30  days  after 
the  proposal  is  filed. 

(B)  Any  request  to  modify  a 
previously-approved  ADR  proposal 
must  follow  the  same  procedure  used 
for  the  initial  approval. 

(e)  Contents  nf  proposal.  A  proposal 
to  use  alternative  means  of  dispute 
resolution  must  be  in  writing  and 
include: 

(1)  A  general  identification  of  the 
issues  in  controversy  intended  to  be 
resolved  by  the  proposed  alternative 
dispute  resolution  method. 

(2)  A  description  of  the  alternative 
dispute  resolution  method(s)  to  be  used. 

(3)  The  signatures  of  all  participants 
or  evidence  otherwise  indiiuiting  the 
consent  of  all  participants;  and 

(4)  A  certificate  of  service  pursuant  to 
Rule  2010(h). 

(0  Monitoring  the  alternative  dispute 
resolution  proceeding.  The  decisional 
authority  may  order  reports  on  the 
status  of  the  alternative  dispute 
resolution  proceeding  at  any. time. 

(g)  Termination  of  alternative  dispute 
resolution  proceeding.  (1)  The 
decisional  authority,  upon  motion  or 
otherwise,  may  terminate  any 
alternative  dispute  resolution 
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proceeding  under  Rule  604  or  605  by 
issuing  an  order  to  that  effect. 

(2)  A  decision  to  terminate  an 
alternative  dispute  resolution 
proceeding  is  not  subject  to  judicial 
review. 

§  385.605    Arbitration  (Rule  605). 

(a)  Authorization  of  arbitration.  (1) 
The  participants  may  at  any  time  submit 
a  written  proposal  to  use  binding 
arbitration  under  the  provisions  of  Rule 
605  to  resolve  all  or  part  of  any  matter 
in  controversy,  or  anticipated  to  be  in 
controversy,  before  the  Commission. 

(2)  The  proposal  must  be  submitted  as 
provided  in  Rule  604(d). 

(3)  The  proposal  must  be  in  writing 
and  contain  the  information  required  in 
Rule  604(e). 

(4)  An  arbitration  proceeding  under 
this  rule  may  be  monitored  and 
terminated  as  provided  in  Rule  604(d) 
and  (g). 

(5)  No  person  may  be  required  to 
consent  to  arbitration  as  a  condition  of 
entering  into  a  contract  or  obtaining  a 
benefit.  All  interested  parties  must 
expressly  consent  before  arbitration  may 
be  used. 

(b)  Arbitrators.  (1)  The  participants  to 
an  arbitration  proceeding  are  entitled  to 
select  the  arbitrator. 

(2)  The  arbitrator  must  be  a  neutral 
who  meets  the  criteria  of  a  neutral 
under  Rule  604(c). 

(c)  Authority  of  arbitrator.  An 
arbitrator  to  whom  a  dispute  is  referred 
under  this  section  may: 

(1)  Regulate  the  course  of  and  conduct 
arbitral  hearings; 

(2)  Administer  oaths  and  affirmations; 

(3)  Compel  the  attendance  of 
witnesses  and  the  production  of 
evidence  to  the  extent  the  Commission 
is  authorized  by  law  to  do  so;  and 

(4)  Make  awards. 

(d)  Arbitration  proceedings.  (1)  The 
arbitrator  will  set  a  time  and  place  for 
the  hearing  on  the  dispute  and  must 
notify  the  participants  not  less  than  5 
days  before  the  hearing. 

(2)  Any  participant  wishing  that  there 
be  a  record  of  the  hearing  must: 

(i)  Prepare  the  record; 

(ii)  Notify  the  other  participants  and 
the  arbitrator  of  the  preparation  of  the 
record; 

(iii)  Furnish  copies  to  all  identified 
participants  and  the  arbitrator;  and 

(iv)  Pay  all  costs  for  the  record,  unless 
the  participants  agree  otherwise  or  the 
arbitrator  determines  that  the  costs 
should  be  apportioned. 

(3)  (i)  Participants  to  the  arbitration 
are  entitled  to  be  heard,  to  present 
evidence  material  to  the  controversy, 
and  to  cross-examine  witnesses 
appearing  at  the  hearing  to  the  same 


extent  as  in  a  proceeding  under  Subpart 
E  of  this  part; 

(ii)  The  arbitrator  may,  with  the 
consent  of  the  participants,  conduct  all 
or  part  of  the  hearing  by  telephone, 
television,  computer,  or  other  electronic 
means,  if  each  participant  has  an 
opportunitv  to  participate. 

(iii)  The  hearing  must  be  conducted 
expeditiously  and  in  an  informal 
manner. 

(iv)  The  arbitrator  may  receive  any 
oral  or  documentary  evidence,  except 
that  irrelevant,  immaterial,  unduly 
repetitious,  or  privileged  evidence  may 
be  excluded  by  the  arbitrator. 

(v)  The  arbitrator  will  interpret  and 
apply  relevant  statutory  and  regulatory 
requirements,  legal  precedents,  and 
policy  directives. 

(4)  No  interested  person  will  make  or 
knowingly  cause  to  be  made  to  the 
arbitrator  an  unauthorized  ex  parte 
communication  relevant  to  the  merits  of 
the  proceeding,  unless  the  participants 
agree  otherwise.  If  a  communication  is 
made  in  violation  of  this  prohibition, 
the  arbitrator  will  ensure  that  a 
memorandum  of  the  communication  is 
prepared  and  made  a  part  of  the  record, 
and  that  an  opportunity  for  rebuttal  is 
allowed.  Upon  receipt  of  such 
communication,  the  arbitrator  may 
require  the  offending  participant  to 
show  cause  why  the  claim  of  the 
participant  should  not  be  resolved 
against  the  participant  as  a  result  of  the 
improper  conduct. 

(5)  The  arbitrator  will  make  the  award 
within  30  days  after  the  close  of  the 
hearing  or  the  date  of  the  filing  of  any 
briefs  authorized  by  the  arbitrator, 
whichever  date  is  later,  unless  the 
participants  and  the  arbitrator  agree  to 
some  other  time  limit. 

(e)  Arbitration  awards.  {l)(i)  The 
award  in  an  arbitration  proceeding 
under  Subpart  F of  this  part  will  include 
a  brief,  informal  discussion  of  the 
factual  and  legal  basis  for  the  award. 

(ii)  The  prevailing  participants  must 
file  the  award  with  the  Commission, 
along  with  proof  of  service  on  all 
participants. 

(2)  Tne  award  in  an  arbitration 
proceeding  will  become  final  30  days 
after  it  is  filed,  unless  the  award  is 
vacated.  The  Commission,  upon  motion 
or  otherwise,  may  extend  the  30-day 
period  for  one  additional  30-day  period 
by  issuing  a  notice  of  the  extension 
before  the  end  of  the  first  30-day  period. 

(3)  A  final  award  is  binding  on  the 
participants  to  the  arbitration 
proceeding. 

(4)  An  award  may  not  serve  as  an 
estoppel  in  any  other  proceeding  for  any 
issue  that  was  resolved  in  the 
proceeding.  The  award  also  may  not  be 


used  as  precedent  or  otherwise  be 
considered  in  any  factually  unrelated 
proceeding  or  in  any  other  arbitration 
proceeding. 

(0  Vacating  an  award.  (1)  Within  10 
days  after  the  award  is  fled,  any  person 
may  file  a  request  with  the  Commission 
to  vacate  an  arbitration  award  and  must 
serve  the  request  to  vacate  on  all 
participants.  Responses  to  such  a 
request  are  due  10  days  after  the  request 
is  filed. 

(2)  Upon  request  or  otherwise,  the 
Commission  may  vacate  any  award 
issued  under  this  rule  before  the  award 
becomes  final  by  issuing  an  order  to  that 
effect,  in  which  case  the  award  will  be 
null  and  void. 

^  (3)  Rule  2202  regarding  separation  of 
functions  applies  with  respect  to  a 
decision  to  vacate  an  arbitration  award. 

(4)  If  the  Commission  vacates  an 
award  under  paragraph  (f)(3)  of  this 
section,  a  party  to  the  arbitration  may, 
within  30  days  of  the  action,  petition 
the  Commission  for  an  award  of 
attorney  fees  and  expenses  incurred  in 
connection  with  the  arbitration 
proceeding.  The  Commission  will  award 
the  petitioning  party  those  fees  and 
expenses  that  would  not  have  been 
incurred  in  the  absence  of  the 
arbitration  proceeding,  unless  the 
Commission  finds  that  special 
circumstances  make  the  award  unjust. 

(5)  An  arbitration  award  vacated 
under  this  paragraph  will  not  be 
admissible  in  any  proceeding  relating  to 
the  issues  in  controversy  with  respect  to 
which  the  award  was  made. 

(6)  A  decision  by  the  Commission  to 
vacate  an  arbitration  award  is  not 
subject  to  rehearing  or  judicial  review. 

§  385.606    Confidentiality  in  dispute 
resolution  proceedings  (Rule  606). 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  a  neutral  in 
a  dispute  resolution  proceeding  shall 
not  voluntarily  disclose,  or  through 
discovery  or  compulsory  process  be 
required  to  disclose,  any  information 
concerning  any  dispute  resolution 
communication  or  any  communication 
provided  in  confidence  to  the  neutral, 
unless: 

(1)  All  participants  in  the  dispute 
resolution  proceeding  and  the  neutral 
consent  in  writing; 

(2)  The  dispute  resolution 
communication  has  already  been  made 
public; 

(3)  The  dispute  resolution 
communication  is  required  by  statute  to 
be  made  public,  but  a  neutral  should 
make  the  communication  public  only  if 
no  other  person  is  reasonably  available 
to  disclose  the  communication;  or 
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(4)  A  court  determines  that  the 
testimony  or  disclosure  is  necessary  to: 

(i)  Prevent  a  manifest  injustice; 

(ii)  Help  establish  a  violation  of  law; 
or 

(iii)  Prevent  harm  to  the  public  health 
or  safety  of  sufficient  magnitude  in  the 
particular  case  to  outweigh  the  integrity 
of  dispute  resolution  proceedings  in 
general  by  reducing  the  confidence  of 
participants  in  future  cases  that  their 
communications  will  remain 
conHdential. 

(b)  A  participant  in  a  dispute 
resolution  proceeding  shall  not 
voluntarily  disclose,  or  through 
discovery  or  compulsory  process  be 
required  to  disclose,  any  information 
concerning  any  dispute  resolution 
communication,  unless: 

(1)  All  participants  to  the  dispute 
resolution  proceeding  consent  in 
writing; 

(2)  The  dispute  resolution 
communication  has  already  been  made 
public; 

(3)  The  dispute  resolution 
communication  is  required  by  statute  to 
be  made  public; 

(4)  A  court  determines  that  the 
testimony  or  disclosure  is  necessary  to: 

(i)  Prevent  a  manifest  injustice; 

(ii)  Help  establish  a  violation  of  law; 
or 

(iii)  Prevent  harm  to  the  public  heahh 
and  safety  of  sufficient  magnitude  in  the 
particular  case  to  outweigh  the  integrity 
of  dispute  resolution  proceedings  in 
general  by  reducing  the  confidence  of 
participants  in  future  cases  that  their 
communications  will  remain 
confidential;  or 

(5)  The  dispute  resolution 
communication  is  relevant  to 
determining  the  existence  or  meaning  of 
an  agreement  or  award  that  resulted 
from  the  dispute  resolution  proceeding 
or  to  the  enforcement  of  the  agreement 
or  award. 

(c)  Any  dispute  resolution 
communication  that  is  disclosed  in 
violation  of  paragraphs  (a)  or  (b)  of  this 
section  shall  not  oe  admissible  in  any 
proceeding  relating  to  the  issues  in 
controversy  with  respect  to  whirh  the 
communication  was  made. 

(d)  The  participants  may  agree  to 
alternative  confidential  procedures  for 
disclosures  by  a  neutral.  The 
participants  must  inform  the  neutral 
before  the  commencement  of  the 
dispute  resolution  proceeding  of  any 
modifications  to  the  provisions  of 
paragraph  (a)  of  this  section  that  will 
govern  the  confidentiality  of  the  dispute 
resolution  proceeding.  If  the 
participants  do  not  so  inform  the 
neutral,  paragraph  (a)  of  this  section 
sh.ill  apply. 


(e)  If  a  demand  for  disclosure,  by  way 
of  discovery  request  or  other  legal 
process,  is  made  upon  a  neutral 
regarding  a  dispute  resolution 
communication,  the  neutral  will  make 
reasonable  efforts  to  notify  the 
participants  of  the  demand.  Any 
participant  who  receives  the  notice  and 
within  15  calendar  days  does  not  offer 
to  defend  a  refusal  of  the  neutral  to 
disclose  the  requested  information 
waives  any  objection  to  the  disclosure. 

(f)  Nothing  in  Rule  606  prevents  the 
discovery  or  admissibility  of  any 
evidence  that  is  otherwise  discoverable, 
merely  because  the  evidence  was 
presented  in  the  course  of  a  dispute 
resolution  proceeding. 

(g)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  preclude  disclosure  of 
information  and  data  that  are  necessary 
to  document  an  agreement  reached  or 
order  issued  pursuant  to  a  dispute 
resolution  proceeding. 

(h)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  prevent  the  gathering  of 
information  for  research  and 
educational  purposes,  in  cooperation 
with  other  agencies,  governmental 
entities,  or  dispute  resolution  programs, 
so  long  as  the  participants  and  the 
specific  issues  in  controversy  are  not 
identifiable. 

(i)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  prevent  use  of  a  dispute 
resolution  communication  to  resolve  a 
dispute  between  the  neutral  in  a  dispute 
resolution  proceeding  and  a  participant 
in  the  proceeding,  so  long  as  the 
communication  is  disclosed  only  to  the 
extent  necessary  to  resolve  the  dispute. 

(j)  Nothing  in  this  section  precludes 
parties  from  seeking  privileged 
treatment  for  documents  under  section 
388.112  of  this  chapter. 

7.  In  §  385.710,  paragraph  (d)  is  added 
to  read  as  follows: 

§385.710   Waiver  of  the  initial  decision 
(Rule  710). 

•        •        •        •        • 

(d)  Waiver  by  presiding  officer.  A 
motion  for  waiver  of  the  initial  decision, 
requested  for  the  purpose  of 
certification  of  a  contested  settlement 
pursuant  to  Rule  602(h)(2)(iii)(A),  may 
be  filed  with,  and  decided  by,  the 
presiding  officer.  If  all  parties  join  in  the 
motion,  the  presiding  officer  will  grant 
the  motion.  If  all  parties  do  not  join  in 
the  motion,  the  motion  is  denied  unless 
the  presiding  officer  grants  the  motion 
within  30  days  of  filing  the  written 
motion  or  presenting  an  oral  motion. 
The  contents  of  any  motion  filed  under 
this  paragraph  must  comply  with  the 
requirements  in  paragraph  (b)  of  this 
section.  A  motion  may  be  oral  or 
written,  and  may  be  made  whenever 


appropriate  for  the  consideration  of  tho 
presiding  officer. 

Note:  This  appendix  will  not  be  published 
in  the  Code  of  Federal  Begiilutions. 

Appendix 

Alternative  Dispute  Resolution 
Docket  No.  RM91-1 2-000 

Commenlers 

American  Gas  Association 

American  Public  Power  Association 

Associated  Gas  Distributors 

Center  for  Dispute  Settlement  and  Donclan, 

Cleary.  Wood  &  Maser.  P.C. 
Colorado  Interstate  Gas  Company  and  A\R 

Pipeline  Company 
Colorado  River  Energy  Distributors 

Association 
Enron  Interstate  Pipelines 
Federal  Energy  Bar  Association 
Indicated  Producers 

Interstate  Natural  Gas  Association  of  Amerira 
Natural  Gas  Pipeline  Company  of  America 
Pacific  Gas  and  Electric  Company 
The  Process  Gas  Consumers  Group, 

The  American  Iron  and  Steel  Institute, 

The  Chemical  Manufadurers  Association, 
and  The  Georgia  Industrial  Group  (The 
Industrials) 
Southern  California  Gas  Company  and 

Pacific  Interstate  Company 
Tennessee  Gas  Pipeline  Company 
Texas  Eastern  Transmission  Corporation, 

Panhandle  Eastern  Pipe  Line  Company, 

Trunklinc  Gas  Company  and  Algonquin 
Gas  Transmission  Cx}mpany  (PEC 
Pipeline  Group) 
City  of  Willcox,  Arizona 
Williams  Natural  Gas  Company 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD07-94-0181 

RIN211S-AE46 

Special  Local  Regulations;  City  of 
Charleston,  SC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  adopt  permanent  special  local 
regulations  for  the  annual  Christmas 
Parade  of  Boats.  This  one-day  event  is 
held  each  year  during  the  second 
weekend  of  December  on  the  Ashley 
River,  at  Charleston,  South  Carolina.  In 
the  past,  the  Coast  Guard  established 
temporary  special  local  regulations  each 
year  to  protect  the  safety  of  life  on  the 
navigable  waters  during  the  effective 
times.  However,  because  the  event 
recurs  annually,  the  Coa.st  Guard  is 


proptjsing  a  permanent  description  of 
the  e\'ent  and  establishment  of 
permanent  regulations  in  the  Code  of 
Federal  Regulations  (CFRl  to  better 
serve  the  boating  public  by  creating^ 
permanent  reference. 
DATES:  Comments  must  be  received  on 
or  before  January  17, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander,  U.S.  Coast  Guard 
Group,  196  Tradd  Street,  Charleston. 
South  Carolina  29401.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  this  same  address. 
Normal  office  hours  are  between  7:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
COR  E.P.  Boyle.  Coast  Guard  Group 
Charleston,  at  (803)  724-7619. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
ICGD07-94-O181  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  these  regulations  are 
LTJG  J.M.  SICARD,  Assistant  Operations 
Officer.  Coast  Guard  Group  Charleston, 
project  officer,  and  LT  J.M.  LOSECX), 
project  attorney.  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulations 

Approximately  fifty  25  to  60  foot 
pleasure  craft,  both  power  and  sail, 
participate  in  the  parade  of  boats,  with 
approximately  150  spectator  craft 
expected.  The  participating  vessels  will 
be  decorated  with  Christmas  lights  and 
sail  around  the  point  of  Charleston 
peninsula.  The  parade  route  includes 
the  Cooper,  Wando.  and  Ashley  Rivers, 
and  intersects  three  commercial 
shipping  channels,  posing  an  extra  or 
unusual  hazard  in  the  navigable  waters. 
These  regulations  provide  for  the  safety 
of  life  in  the  navigable  waters  during  the 
event. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  (44  FR  11040; 
February  26. 1979)  is  unnecessar>'.  The 
regulated  area  encompasses  less  than  six 
nautical  miles  of  waters  on  the  Wando 
River,  Cooper  River,  and  Ashley  River, 
entry  into  which  is  prohibited  for  two 
and  a  half  hours  on  the  day  of  the  event. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C  of 
Commandant  Instruction  M16475.1B, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded.  A  copy  of 
the  Categorical  Exclusion  document  is 
available  in  the  docket  for  inspection 
and  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.707  is  added  to  read  as 
follows: 


§  1 00.707    Cooper,  Wando',  and  Ashley 
Rivers,  Charteston,  SC 

(a)  Regulated  area.  The  regulated  area 
includes  the  area  500  yards  ahead  of  the 
lead  parade  vessel,  100  yards  astern  of 
the  last  parade  vessel,  and  50  yards  to 
either  side  of  all  parade  vessels  along 
the  parade  route  described  in  paragraph 
(b)(1)  of  this  section. 

(b)  Special  local  regu'ntions.  (1)  The 
parade  route  begins  froi.i  that  portion  of 
Charleston  Harbor  commencing  at 
Wando  River  Terminal  Buoy  4  (Light 
List  Number  3440)  at  approximate 
position  32''49.09'  N.  079°54.16'  W, 
thence  to  the  upper  end  of  Hog  Inlet 
Reach  at  approximate  position  32°48.26' 
N,  079°54.54'  W,  thence  to  approximate 
position  32''48.07'  N.  079°54.55'  W. 
below  the  Cooper  River  Bridges,  thence 
southeast  to  approximately  two-tenths 
of  a  nautical  mile  north  of  the  USS 
Yorktown  at  approximate  position 
32=47.35'  N.  079-54.37'  W.  thence  south 
past  the  USS  Yorktown  to  approximate 
position  32°47.20'  N.  079''54.33'  W. 
thence  west  to  Customs  House  Reach  at 
approximate  position  32°47.20'  N. 
079°55.17'  W,  thence  south  to  32''45.50' 
N.  079''55.18'  W  (approximately  one 
half  nautical  mile  southeast  of  Battery 
Point),  thence  up  the  Ashley  River,  and 
continuing  to  the  finishing  point  at  City 
Marina  (32''46.53'  N.  079°57.28'  W). 

(2)  Entry  into  the  regulated  area  by 
other  than  authorized  parade 
participants  or  official  patrol  vessels  is 
prohibited,  unless  otherwise  authorized 
by  the  Patrol  Commander. 

(3)  The  regulated  area  will  be 
enforced  by  a  regatta  patrol.  The  Coast 
Guard  Patrol  Commander  will  be 
monitoring  VHF-FM  channels  16  and 
22.\.  Guide  boats  will  be  stationed  along 
the  parade  route  to  mark  the  major 
course  changes. 

(4)  After  termination  of  the  Christmas 
Parade  of  Boats  and  departure  of  parade 
participants  from  the  regulated  area,  all 
vessels  may  resume  normal  operations. 

(c)  Effective  dates  This  section  will  be 
effective  annually  on  Saturday  during 
the  first  or  second  week  of  December 
with  dates  and  times  as  published  by  a 
Noti<,e  of  Implementation  in  the  Federal 
Register  and  in  the  Seventh  Coast  Guard 
District  Local  Notice  to  Mariners.  In 
case  of  inclement  weather,  alternate  rain 
dates  will  be  established  for  Sunday 
during  the  first  or  second  week  of 
December  with  dates  and  times  as 
published  by  a  Notice  of 
Implementation  in  the  Federal  Register 
and  in  the  Seventh  Coast  Guard  District 
Local  Notice  to  Mariners 
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Dated:  November  7. 1994. 
W.P.  Uahy, 

Bear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

|FR  Doc.  94-28581  Filed  11-17-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NM-21-1-6398b;  FRL-6103-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Revision  to  the  State 
Implementation  Plan  Correcting  Sulfur 
Dioxide  Enforceability  Deficiencies 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  New  Mexico  Air  Quality 
Control  Regulations  (AQCRs)  602, 651, 
and  652.  These  revisions  correct 
enforceability  deflciencies  and 
strengthen  the  provisions  of  the 
regulations.  This  action  also  proposes  to 
remove  AQCR  605  from  the  New 
Mexico  SIP  because  AQCR  605  has 
never  applied  to  a  facility  within  the 
State,  and  the  State's  operating  permits 
and  new  source  review  programs  would 
govern  any  such  sources  which  would 
exist  in  the  future.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  Jio  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  19, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Planning 
Set;tion.  at  the  EPA  Regional  Office 


listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  ProgramsBranch 
(6T-A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

New  Mexico  Environment 
Department,  Air  Monitoring  &  Control 
Strategy  Bureau,  1190  St.  Francis  Drive, 
room  So.  2100,  Santa  Fe,  New  Mexico 
87503. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  USEPA  Region 
6,1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  Telephone  (214)  665-7258. 
SUPP1.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  final  rules  section  of  this  Federal 
Register. 

Dated:  October  27, 1994. 
William  B.  Hathaway, 
Acting  Regional  Administrator  (6A). 
[PR  Doc.  94-28484  Filed  11-17-94;  8:45  am] 
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40  CFR  Part  52 
PL12-«-6167;  FRL-6107-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA), 
ACTION:  Proposed  rule. 

SUMMARY:  On  June  29, 1990.  the  USEPA 
promulgated  Federal  stationary  source 
volatile  organic  compound  (VOC) 
control  measures  representing 
reasonably  available  control  technology 
(RACT)  for  emission  sources  located  in 
six  northeastern  Illinois  (Chicago  area) 
counties:  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will.  The  USEPA  also 
took  final  rulemaking  action  on  certain 
VOC  RACT  rules  previously  adopted 
and  submitted  by  the  State  of  Illinois  for 
inclusion  in  its  State  Implementation 
Plan  (SIP).  Included  in  the  USEPA 's 
rules  was  a  requirement  that  the  Vlskase 
Corporation's  (Viskase)  cellulose  food 
casing  facility  in  Bedford  Park  (Cook 
County)  be  subject  to  the  "generic"  rule 
for  miscellaneous  fabricated  product 
manufacturing  processes  and  the 
"generic"  rule  for  miscellaneous 
formulation  manufacturing  processes. 
On  July  19, 1990,  Viskase  requested  that 


USEPA  reconsider  its  rule  as  applicable 
to  Viskase's  food  casing  manufacturing 
operations  and,  as  a  result,  the  USEPA 
convened  a  proceeding  for 
reconsideration.  The  USEPA  has 
considered  the  issues  raised  by  Viskase 
and  is  presenting  in  this  proposed  rule 
both  a  discussion  of  these  issues  and  a 
newly  proposed  rulemaking  applicable 
to  Viskase's  food  casing  manufacturing 
operations.  The  USEPA  is  also 
proposing  rulemaking  on  a  site-specific 
SIP  revision  for  Viskase  that  has  been 
submitted  by  Illinois.  The  USEPA 
solicits  public  comments  on  the 
USEPA 's  proposed  rulemaking  action. 
DATES:  Comments  on  this  proposal  must 
be  received  by  December  19,  at  the 
address  below.  A  public  hearing,  if 
requested,  will  be  held  in  Chicago. 
Illinois.  Requests  for  a  hearing  should 
be  submitted  to  J.  Elmer  Bortzer  by 
December  19. 1994  at  the  address  below. 
Interested  persons  may  call  Randolph  O. 
Cano  at  (312)  886-6036  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  the  hearing.  Any  hearing  will 
be  strictly  limited  to  the  subject  matter 
of  this  proposal,  the  scope  of  which  is 
discussed  below. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Blvd., 
Chicago,  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal. 

DOCKET:  Pursuant  to  section 
307(d)(1)(B)  and  (N)  of  the  Clean  Air  Act 
(Act),  42  U.S.C.  7607(d)(1)(B)  and  (N) 
(1991),  this  action  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  the  USEPA  has 
established  a  pubbc  docket  for  this 
action,  A-93-37,  which  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  4;00  p.m..  Monday 
through  Friday,  at  the  following 
addresses.  We  recommend  that  you 
contact  Randolph  O.  Cano  before 
visiting  the  Chicago  location  and  Rachel 
Romine  before  visiting  the  Washington, 
DC  location.  A  reasonable  fee  may  be 
charged  for  copying. 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch.  18th  Floor,  Southwest,  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604. 
U.S.  Environmental  Protection  Agency, 
Docket  No.  A-93-37,  Air  Docket  (LE- 
131),  room  M1500,  Waterside  Mall, 
401  M  Street  SW.,  Washington,  DC 
20460,  (202)  245-3639. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 


Development  Branch,  United  States 
Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  Chicago 
address  indicated  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  an  effort  to  comply  with  certain 
requirements  under  Part  D  of  the  Act,  as 
amended  in  1977,  42  U.S.C.  7401  et  seq. 
(1990),'  the  Illinois  Pollution  Control 
Board  (IPCB)  adopted  an  organic 
emission  "generic"  rule  on  April  7, 
1988.  The  purpose  of  the  generic  rule 
was  to  satisfy  the  USEPA  s  requirement 
that  Illinois  adopt  rules  for  major  (100 
tons  per  year  (TPV)  and  greater)  non- 
CTG  sources.2  This  requirement  is 
discussed  in  the  April  4, 1979,  General 
Preamble  for  Proposed  Rulemaking  (44 
PR  20372). 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  first  proposed  to  the 
IPCB  to  control  VOCs  through  a 
"generic  rule"  on  May  12, 1986.  The 
first  hearings  on  this  rule  were  held  in 
October  1986.  A  revised  and  second 
revised  generic  rule  were  subsequently 
submitted  by  lEPA.  Hearings  on  the 
generic  rule  were  held  February  10  and 

II,  1987,  and  April  23  and  24, 1987.  At 
the  April  23, 1987,  hearing,  lEPA 
presented  a  fourth  proposal  (alternative 
generic  proposal),  and  r«:ommended 
tliat  it  be  adopted  rather  than  the 
original  or  either  of  its  two  revisions. 

On  August  6, 1987,  the  IPCB  adopted 
the  lEPA's  alternative  generic  proposal 
for  First  Notice  of  Adoption,  which  was 
published  in  the  August  28. 1987, 
Illinois  Register.  On  November  2, 1987, 
the  Illinois  Department  of  Energy  and 
Natural  Resources  filed  an  Economic 
Impact  Study  (EcIS).  Two  hearings  were 
held  on  the  EtISTDecember  14, 1987, 
and  December  18, 1987).  On  February  4, 
1988,  the  IPCB  adopted  the  alternative 
rule  for  Second  Notice,  and  on  April  7, 
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'  The  Clean  Air  Act  was  anwniJeii  on  Niivcniber 
15,  1990.  Pub.  L.  101-M9. 1(M  Stal.  239<>.  codified 
..I  42  tJ.S.C.  7401-7671q  (1991).  However,  the 
1  JSEPA'i  obligation  to  promulgate  a  Federal 
implenaentation  plan  for  the  Chicago  nonaltainment 
area  arose  under  the  pre-amcnded  Acl,  as  did 
lllinoi.s*  obligation  to  submit  the  SIP  RACT  rules 
that  the  state  submitted  in  1988.  Therefore,  while 
ihe  U.SEPA  is  procedurjlly  subject  to  the  amended 
Act  in  this  proposed  rulemaking,  the  I ISEPA  must 
refer  to  the  pre-anu;nde<l  Aci  ret^iiiromenls.  To 
f:larify  these  references,  the  amended  Acl  will  be 
referred  to  as  the  "Acl"  and  the  pre-ameniied  Act 
will  be  referred  to  as  the  "1977  Ant". 

-Control  techniques  guideline  ICTX:)  documents 
hdvu  l)aon  prepared  by  the  USEPA  to  assist  States 
in  defining  RACT  for  the  control  of  VCXI  emissions 
from  existing  .stationary  sources.  Each  individual 
(TG  recommends  a  presumptive  norm  of  control 
1  (rnsidored  rca.sonably  available  to  a  specific  .wurcc 
i.alegory.  Sources  tn  categories  for  which  no  CTrC 
I'xists  an  termed  "non-CTG  sources."  S**  44  FR 
.',3762  (September  14.  1979). 


1988,  the  IPCB  adopted,  as  a  final  rule, 
the  alternative  proposal. 

Under  the  adopted  generic  rule, 
Subpart  PP.  "Miscellaneous  Fabricated 
Manufacturing  Processes,"  regulates  "a 
manufacturing  process  involving  *  •  • 
viscose  solutions  for  food  casings,"  and 
Subpart  QQ,  "Miscellaneous 
Formulation  Manufacturing  Processes," 
regulates  "a  manufacturing  process 
which  compounds  *  *  •  viscose 
solutions."  These  subparts  require  that 
sources  either  comply  with  an  emission 
limit  of  3.5  pounds  volatile  organic 
material  (VOM)  per  gallon  coating 
(which  only  applies  to  coating  sources 
and  therefore  doesn't  apply  to  Viskase 
because  it  isn't  a  coating  source)  or  81 
percent  reduction  in  VOM  emissions 
from  uncontrolled  levels;  -^  or  that  they 
procure  an  Adjusted  RACT  emission 
limitation  from  the  IPCB. 

On  August  5, 1988,  Viskase  filed  a 
Petition  for  Adjusted  RACT  Emissions 
Limitation  with  the  IPCB.  Under  the 
generic  rule's  adjusted  standards 
procedures,  Viskase  was  required  to 
show  that  an  81  percent  reduction  in 
uncontrolled  VOM  emissions  is  not 
RACT  for  Viskase,  and  that  the  emission 
levels  proposed  by  Viskase  are  RACT 
and  would  not  interfere  with  the  State's 
plan  for  achieving  ambient  air  quality 
standards. 

On  January  5,  1989,  the  IPCB  ruled 
that  an  81  percent  reduction  of 
uncontrolled  emissions  would  not 
constitute  RACT  for  Viskase's  Bedford 
Park  facility.  The  IPCB  deteri^ined  that 
a  33  percent  reduction  in  allowable 
VOM  emissions  (to  a  level  of  994  tons 
per  year)  constitutes  RACT  for  the 
Bedford  Park  facility  and  would  not 
interfere  with  the  State's  progress 
toward  achieving  attainment  of  the 
ambient  air  quality  standards. 

At  that  time,  the  IPCB  adopted  the 
following  emission  standards  applicable 
to  Viskase's  Bedford  Park  plant. 

1.  The  volatile  organic  material 
(VOM)  emissions  finom  Viskase's 
Bedford  Park  plant  shall  not  exceed  994 
tons  per  year.  In  addition,  VOM 
emissions,  computed  on  a  monthly 
average  basis,  shall  not  exceed  the 
following:  2.22  tons  per  day  for  each 
month  during  the  period  from  June 
through  August;  and  3.30  tons  per  day 
for  each  month  during  the  period  from 
September  through  May. 

32.  Emissions  of  VOM,  including 
carbon  disulfide,  from  the  Bedford  Park 
plant  shall  be  determined  from  raw 
material  consumption  and  plant-specific 


emission  factors.  These  factors  shall  be 
developed  using  the  methods  and 
procedures  for  testing  contained  in  40 
CFR  Part  60  (1988),  including  Appendix 
A,  Methods  2,  2A,  2B,  15,  25,  25A  and 
25B,  as  appropriate.  The  methodology 
for  computing  a  monthly  average  from 
daily  emis.sion  values  will  be 
determined  by  the  permit,  issued  to 
Viskase  by  the  Illinois  Environmental 
Protection  Agency,  which  prescribes  the 
emission  standards  set  forth  herein. 

3.  In  accordance  with  the  applicable 
methodologies,  Viskase  shall: 

(a)  Maintain  a  monthly  record  of  raw 
material  consumption  by  each  process 
or  group  of  processes  subject  to  a 
different  emission  factor;  and 

(b)  Calculate  and  record  monthly 
VOM  emissions,  daily  VOM  emissions, 
average  daily  VOM  emissions  in  tons/ 
day,  on  a  monthly  basis. 

4.  (a)  Records  of  testing  shall  be 
retained  by  Viskase  at  its  Bedford  Park 
facility  for  at  least  5  years  following  the 
date  last  relied  upon  for  calculating 
emissions;  and 

(b)  Raw  material  consumption 
records,  VOM  emission  calculations, 
and  VOM  emission  records  shall  be 
retained  by  Viskase  at  its  Bedford  Park 
facility  for  at  least  2  years  following  the 
date  prepared. 

The  lEPA  submitted  this  adjusted 
standard  to  USEPA  as  a  proposed 
revision  to  the  Illinois  SIP*  on  February 
24.  1989. 

On  April  1,  1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against  the 
USEPA  and  sought  a  judgment  that  the 
USEPA,  among  other  requested  actions, 
be  required  to  promulgate  revisions  to 
the  Illinois  ozone  SIP  for  northeaslem 
Illinois.  Wisconsin  v.  fle;7/v.  No.  87-C- 
0395,  (E.D.  Wis.).  On  January  18, 1989. 
the  District  Court  ordered  that  USEPA 
promulgate  an  ozone  implementation 
plan  for  northeastern  Illinois  within  14 
months  of  the  date  of  that  order.  On 
September  22, 1989,  the  USEPA  and  the 
States  of  Illinois  and  Wisconsin  signed 
a  settlement  agreement  in  an  attempt  to 
substitute  a  more  acceptable  schedule 
for  promulgation  of  a  plan  for  the 
control  of  ozone  in  the  Chicago  area.  On 
November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 


'The  State  of  Illinois  us«s  the  term  "VOM"  in  its 
regulations.  For  the  purposes  of  this  RACT  analysis, 
this  term  is  considered  equivalent  to  USEPA 's  lenn 
"volatile  organic  com|)ounds  (VOC)." 


••  Under  Illinois'  regulatory-  procedures,  lEPA  ooes 
not  have  the  authority  to  adopt  regulations,  but 
must  submit  recommended  proposals  for  adoption 
to  the  IPCB.  an  independent  rulemaking  body.  lEPA 
is.  however,  rasponsible  for  submitting  such 
regulations  to  I ISEPA  as  proposed  SIP  revisions. 
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The  settlement  agreement  called  for 
the  use  of  a  more  sophisticated  air 
quality  model,  allowed  more  time  for 
the  USEPA  to  promulgate  a  Federal 
implementation  plan  (FIP)  using  the 
model',  and  requires  interim  emission 
reductions  while  the  modeling  study  is 
being  performed.  The  interim  emission 
reductions  consisted  of  Federal 
promulgation  of  required  VOM  RACT 
rules  for  Illinois  to  remedy  deficiencies 
in  its  State  regulations. 

On  December  27, 1989,  (54  FR  53080) 
USEPA  proposed  to  disapprove  the 
Illinois  generic  rules  (Subparts  AA,  U, 
PP,  QQ,  RR  of  Part  215:  Organic 
Material  Emission  Standards  and 
Limitations)  largely  because  the 
applicability  criteria  were  not  consistent 
with  the  USEPA  RACT  guidance  for 
major  non-CTG  sources.  On  that  date, 
the  USEPA  also  proposed  a  number  of 
RACT  rules,  including  generic  rules 
which  covered  all  of  Viskase's  cellulose 
food  casing  manufacturing  operations. 
On  March  2, 1990,  Viskase  submitted 
comments  to  USEPA.  raising  a  number 
of  issues  on  the  proposal. 

On  June  29, 1990,  (55  FR  26814),  the 
USEPA  took  final  action  to  disapprove 
the  Illinois'  generic  rules  and 
promulgate  the  proposed  Federal  rules, 
including  the  generic  "Miscellaneous 
Fabricated  Manufacturing  Processes" 
and  "Miscellaneous  Formulation 
Manufacturing  Processes"  rules. 
However,  the  USEPA  stated  at  that  time 
that  the  need  to  promulgate  Federal 
regulations,  under  the  tight  timeframe 
ordered  by  the  Di.strict  Court,  had 
prevented  the  USEPA  from  being  able  to 
consider  fully  Viskase's  comments, 
including  the  merits  of  the  proposed, 
alternative  site-specific  limits  for 
Viskase.  Consequently,  the  USEPA 
deferred  the  effective  date  of  the 
applicable  rules  with  regard  to  Viskase 
for  six  months.  55  FR  26846. 

On  July  19v  1990,  Viskase  filed  a 
formal  request  that  USEPA  reconsider 
the  Federal  rules  for  Viskase,  and  stay 
the  compliance  date  until  at  least  one 
year  after  the  USEPA  has  (1)  fully 
considered  the  State's  rules  and 
Viskase's  comments,  and  (2)  has  either 
promulgated  a  site-specific  rule  or 
formally  refused  to  promulgate  such  a 
rule.  As  a  result,  the  USEPA  convened 
a  proceeding  for  reconsideration 


'  USEPA  is  no  longer  required  to  promulgate  a 
FIP  using  the  irmdeling  results  because  the 
splllemenl  agreement  relieves  CSEPA  of  such 
responsibility  in  the  event  that  amendments  to  the 
Act  establish  new  deadlines  for  Slates  to  achieve 
attainment  of  the  ozone  standard.  The  priniar\' 
responsibility  for  developing  any  remaining 
revisions  to  Illinois'  Stale  implementation  plan 
belongs  to  Illinois  because  the  Clean  Air  Act 
Amendments  uf  1990  establishes  such  new 
deadlines. 


pursuant  to  section  307(d)(7)(B)  of  the 
Act  42  U.S.C.  7607(d)(7)(B)  (56  FR  463 
and  56  FR  24722).  And  on  August  22, 
1990,  Viskase  filed  a  petition  for  review 
of  the  USEPA's  June  29, 1990, 
rulemaking  in  tbe  United  States  Court  of 
Appeals  for  the  Seventh  Circuit.  Nine 
other  parties  filed  petitions  for  review, 
which  were  ultimately  consolidated  by 
the  Court  as  Illinois  Environmental 
Regulatory  Group  ("lERG")  et  al.  v. 
Reilly.  No.  90-2778. 

On  January  4, 1991  (56  FR  460).  the 
USEPA  announced  a  three-month 
partial  stay  pending  reconsideration  for 
Viskase  and  two  otber  petitioners. 
Elsewhere  in  the  January  4,  1991, 
Federal  Register  (56  FR  463),  the 
USEPA  proposed  to  extend  the  stay 
beyond  the  three-month  period,  only  if 
and  as  necessary  to  complete 
reconsideration  of  the  subject  rules 
(including  any  appropriate  regulatory 
action),  pursuant  to  the  USEPA's 
authority  to  revise  the  Federal  rules  by 
following  rulemaking  procedures  in 
sections  110(c)  and  301(a)(1)  of  the  Act, 
42  U.S.C.  7410(c)  and  7601(a)(1).  Two  of 
the  rules  for  wbich  the  stay  was 
proposed  were  the  "Miscellaneous 
Fabricated  Manufacturing  Processes" 
and  "Miscellaneous  Formulation 
Manufacturing  Processes"  rules  only  as 
applied  to  Viskase's  cellulose  food 
casing  manufacturing  operations, 
codified  at  40  CFR  52.741(u)  and  (v),  as 
well  as  the  July  1,  1991,  compliance 
date,  codified  at  40  CFR  52.741(u)(4) 
and  (v)(4). 

On  May  31, 1991,  (56  FR  24722),  the 
USEPA  responded  to  public  comments 
on  the  proposed  extension  of  the  partial 
stay,  and  took  final  action  to  extend  the 
stay  as  long  as  necessary  to  complete 
reconsideration  of  the  rules  identified  in 
the  proposal.  Today's  notice,  in  effect, 
presents  the  results  of  the  USEPA's 
reconsideration  of  the  Federal  generic 
rules  as  they  apply  to  Viskase,  and 
proposes  rulemaking  based  on  these 
results. 

II.  Discussion  of  Viskase's 
Manufacturing  Operations 

Viskase's  Bedford  Park  facility 
manufactures  sausage  casings  and 
related  food  packaging  materials  using 
the  viscose  process.  The  viscose 
process,  which  produces  regenerated 
cellulose  food  casings,  is  also  used  to 
produce  rayon  and  cellophane  as  well 
as  cellulose  food  casings. 

Production  of  cellulose  food  casings 
by  the  viscose  process  begins  with  the 
reaction  of  a  cellulose  material,  either 
cotton  or  wood  pulp,  with  an  aqueous 
sodium  hydroxide  solution  to  produce 
alkali  cellulose.  After  aging,  the  alkali 
cellulose  is  reacted  with  carbon 


disulfide  to  form  an  intermediate 
compound,  cellulose  xanthate.  which  is 
subsequently  dissolved  in  a  dilute 
caustic  solution  to  form  a  viscous  fluid 
called  "viscose."  After  aging  and 
filtering,  the  viscose  is  extruded  into 
precision-sized  tubes  which  are  passed 
through  a  series  of  acid  baths  where  the 
cellulose  is  regenerated.  The  extruded 
regenerated  cellulose  film  is  then 
purified,  dried,  and  reeled  and  finished. 

Gaseous  emissions  from  the  viscose 
process  consist  primarily  of  carbon 
disulfide  and  hydrogen  sulfide.  These 
gases  evolve  during  the  xanthation, 
coagulation,  regeneration  and 
purification  stages  of  the  process. 
Smaller  volumes  of  carbon  disulfide  are 
also  emitted  during  carbon  disulfide 
unloading  and  transfer  operations.  In 
1972,  the  Bedford  Park  plant  installed  a 
wet  scrubber  system  to  remove 
hydrogen  sulfide  from  the  exhaust  gas 
stream. 

III.  Viskase  RACT  Analysis 

The  IPCB's  January  5, 1989,  opinion 
on  Viskase's  adjusted  RACT  petition 
states  that  Vi.skase  is  currently 
permitted  to  emit  1,476  TPY  of  VOM 
and  that  its  emission  reduction  proposal 
entails  a  reduction  in  allowable 
emissions  down  to  994  tons  per  year,  or 
a  reduction  of  482  TPY.  This  proposed 
reduction  in  allowable  emissions  is  to 
be  accomplished  by  process  changes 
and  not  add-on  control.  Viskase  claims 
that  it  has  obtained  a  12.4  percent 
reduction  in  carbon  disulfide  emissions 
by  switching  from  cotton  to  wood  as  a 
cellulose  source. 

In  extensive  comments  submitted  to 
USEPA  on  March  2,  1990,  Viskase 
contends  that  an  81  percent  overall 
VOM  reduction  is  not  RACT  due  to  a 
number  of  reasons,  including: 

1.  The  Occupational  Safety  and 
Health  Administration  has  recently 
reduced  the  Permissible  Exposure  Level 
for  carbon  disulfide  from  20  parts  per 
million  (PPM)  to  4  PPM.  Viskase 
anticipates  increasing  the  plant  exhaust 
rate  from  220,000  cubic  feet  per  minute 
(CFM)  to  250,000  CFM.  This  will 
increase  the  cost  of  add-on  control, 
which  is  primarily  based  on  the 
flowrate. 

2.  No  other  viscose  cellulose  food 
casing  manufacturer  in  the  world  is 
presently  required  to  control  carbon 
disulfide  emissions. 

3.  Of  the  five  different  technologies 
which  are  generally  considered  to  be 
applicable  to  VOC  emission  control,  i.e., 
material  substitution,  condensation, 
carbon  adsorption,  chemical  scrubbing 
and  thermal  incineration,  only  thermal 
incineration  is  potentially  feasible  to 
control  the  Bedford  Park  plant  carbon 


disulfide  emissions  to  the  level  required 
by  the  proposed  Federal  nile.  An 
incineration  control  system  to  be 
utilized  at  the  Bedford  Park  plant  to 
control  carbon  disulfide  emissions 
however  would  be  enormously 
expensive  according  to  Viskase,  who 
estimates  that  the  annual  costs  of 
control  would  be  $7,890  per  ton  of 
carbon  disulfide  removed. 

4.  In  addition  to  unreasonable 
economic  costs,  the  cross-media 
environmental  impact  of  an  incinerator 
would  also  be  substantial.  Incineration 
would  produce  sulfur  dioxide  as  an 
incineration  product,  in  amounts  more 
than  twice  the  amount  of  carbon 
disulfide  destroyed.  Incineration  of  the 
Bedford  Park  plant's  carbon  disulfide 
emissions  would  also  result  in  the 
incinerator  being  considered  a  new 
"major  source"  of  sulfur  dioxide  under 
the  Clean  Air  Act,  and  would  require 
Viskase  to  install  and  operate  sulfur 
dioxide  control  equipment.  That 
equipment  would,  in  turn,  result  in  the 
discharge  with  the  Bedford  Park  plant's 
wastewaters  of  3.9  pounds  of  sodium 
sulfate  for  each  pound  of  carbon 
disulfide  incinerated,  or  more  than 
7,000,000  pounds  per  year  of  sodium 
sulfate,  which  would  not  otherwise  be 
discharged  to  the  waters  of  Hlinois.  In 
addition  to  sulfur  dioxide,  incineration 
would  also  produce  approximately  17.4 
pounds  of  carbon  dioxide  for  each 
poiuid  of  carbon  disulfide  destroyed,  or 
28,000,000  new  pounds  of  carbon 
dioxide,  which  %vould  not  otherwise  be 
emitted. 

5.  The  IPCB's  January  5, 1989, 
opinion  states  that  carbon  disulfide  has 
substantially  less  ozone  producing 
capability  than  a  typical  VOM. 

After  reviewing  Viskase's  comments, 
USEPA  has  determined  that  an  81 
percent  reduction  of  uncontrolled  VOM 
emissions  would  not  constitute  RACT 
for  Viskase's  Bedford  Park  facility.  The 
USEPA  has  also  determined  that  a  33 
percent  reduction  in  Viskase's  allowable 
emissions  to  994  tons  per  year  is  RACT 
for  Viskase. 

However,  the  control  requirements 
established  by  the  IPCB  in  its  January  5, 
1989.  order  are  not  approvabie  for  the 
following  reasons: 

1.  There  are  no  short-term  emission 
limitations.  Viskase  is  limited  to  994 
TPY  and  2.22  tons  per  day,  on  a 
monthly  average,  from  June  through 
August,  and  3.30  tons  per  day,  on  a 
monthly  average,  for  the  remaining 
months  of  the  year.  The  USEPA's 
January  20, 1984,  policy  memorandum, 
titled  "Averaging  Times  for  Compliance 
with  VOC  Emission  Limits— SIP 
Revision  Policy*  clarifies  USEPA's 
policy  regarding  emission  time 


averaging  for  existing  sources  of  VOC. 
The  objective  of  USEPA's  national  VOC 
emissions  control  program  is  the  timely 
attainment  and  maintenance  of  the 
national  ambient  air  quality  standard  for 
ozone.  Therefore,  averaging  times  must 
be  reasonably  consistent  with  protecting 
the  short-term  ozone  standard.  Further, 
since  SIPs  and  associated  VOC  control 
programs  contemplate  the  actual 
application  of  RACT,  regulatory  actions 
that  incorporate  longer  term  averages  to 
circumvent  the  installation  of  overall 
RACT  level  controls  cannot  be  allowed. 
Therefore  to  protect  the  ozone  standard 
and  ensure  RACT,  this  policy  prohibits 
longer  than  daily  averaging  unless 
source  operations  are  such  that  daily 
VOC  emissions  cannot  be  determined  or 
where  the  application  of  RACT  is  not 
economically  or  technically  feasible.  In 
those  cases  in  which  daily  emi.ssions 
cannot  be  determined  dr  in  which  daily 
averaging  is  not  feasible,  longer 
averaging  times  can  be  i>ermitted  if  the 
conditions  specified  in  this  policy 
memorandum  are  followed.  However, 
Viskase  has  neither  demonstrated  that 
daily  VOC  emissions  cannot  be 
determined,  nor  demonstrated  the 
infeasibility  of  complying  on  a  daily 
basis.  In  addition,  Viskase  has  not 
satisfied  the  other  conditions  in  this 
policy  memorandum  nor  explained  why 
such  conditions  should  not  oe 
applicable.  The  general  need  for  daily 
averaging  is  also  stated  on  page  2-10  of 
"Issues  Relating  to  VOC  R^latiwi 
Cutpoints,  Deficiencies,  and 
Deviations,"  a  May  25, 1988,  USEPA 
guidance  document. 

2.  The  IPCB's  order  states  that 
emissions  of  VOM,  including  carbon 
disulfide,  from  the  Bedford  Park  plant 
shall  be  determined  from  raw  material 
consumption  and  plant-specific 
emission  factors  and  these  factors  are  to 
be  developed  using  the  test  methods  in 
40  CFR  Part  60,  including  Appendix  A. 
Methods  2,  2A.  2B,  15,  25,  25A  and  25B. 
as  appropriate.  While  this  is  a  generally 
reasonable  approach,  a  specific  method 
is  required  for  review  to  ensure  that  the 
daily  VOM  emissions  are  determined  in 
a  consistent  and  accurate  manner. 

3.  The  recordkeeping  requirements  in 
the  IPCB's  order  are  too  general  to  be 
enforceable. 

On  February  9, 1994,  representatives 
from  Viskase  met  with  representatives 
from  USEPA  to  discuss  daily  emission 
levels  and  recordkeeping  practices,  and 
provided  USEPA  with  technical 
information  about  its  process  operations 
and  emissions. 

The  USEPA  has  determined,  based 
upon  the  previously  disciissed 
information,  that  RACT  for  Viskase 
consists  of  the  following: 


1.  VOM  emissions  shall  never  exceed 
3.30  tons  per  day. 

2.  VOM  emissions  shall  not  exceed 
2.22  tons  per  day,  on  a  monthly  average, 
during  June,  July,  and  August. 

3.  VOM  emissions  shall  not  exceed 
2.44  tons  per  day  during  June.  July,  and 
August. 

4.  Compliance  with  the  emission 
limits  in  items  1-3  above,  and  the 
records  in  item  5  below,  shall  be 
determined  using  an  emission  factor  of 
"0.72  pounds  of  VOM  emissions  per 
pound  of  carbon  disulfide  consumed." 

5.  Viskase  must  keep  the  following 
daily  records: 

(a)  The  pounds  of  carbon  disulfide  per 
charge  for  its  fibrous  process.  If  charges 
with  different  levels  of  carbon  disulfide 
per  charge  are  used  the  same  day,  a 
separate  record  must  be  kept  for  each 
level  of  carbon  disulfide  per  diarge. 

(b)  The  pounds  of  carbon  disulfide 
per  charge  for  its  NOJAX  process.  If 
charges  with  different  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
each  level  of  carbon  disulfide  per 
charge. 

(c)  The  number  of  charges  per  day,  for 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  Fibrous 
process. 

(d)  The  number  of  charges  per  day,  for 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  NOJAX 
process. 

(e)  The  total  quantity  of  carbon 
disulfide  used  per  day  in  Viskase's 
Fibrous  process,  the  total  quantity  of 
carbon  disulfide  used  per  day  in 
Viskase's  NOJAX  process,  and  the  daily 
VOM  emissions  resulting  from  use  of 
the  carbon  disulfide. 

(f)  The  monthly  use  of  carbon 
disulfide,  and  the  monthly  VOM 
emissions  resulting  from  use  of  the 
carbon  disulfide,  during  June,  July,  and 
August. 

6.  Any  violation  of  the  emission  limits 
in  items  1,  2,  or  3  above  must  be 
reported  to  USEPA  within  30  days  of  its 
occurrence. 

7.  In  order  to  determine  daily  and 
monthly  VOM  emissions,  the  test 
methods  in  section  52.741(a)(4)  may  be 
used  in  addition  to,  and  take  precedence 
over,  the  emission  factor  cited  in  item 

4  above.  Method  15  is  to  be  used  instead 
of  Methods  18, 25,  and  25A  when  the 
test  methods  in  section  52.741(a)(4)  are 
used  to  determine  VOM  emissions  from 
Viskase's  cellulose  food  casing  facility. 
Compliance  with  these  requirements 
is  required  three  months  from  the  date 
this  action  becomes  finaL  This  will 
allow  time  for  Viskase  to  develop  its 
recordkeeping  procedures. 
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IV.  SIF  Revision  Proposed  by  Illinois 
for  Viskase 

On  February  24,  1989.  Illinois 
submitted  a  proposed  revision  to  the 
Illinois  SIP.  This  revision  consists  of  an 
adjusted  RACT  Standard  for  Viskase. 
docketed  as  AS-88-1  by  the  IPCB. 

On  January  5,  1989.  the  IPCB  adopted 
an  opinion  and  order  for  this 
proceeding.  This  IPCS  Order  limits 
VOM  emissions  to  994  TPY.  2.22  tons 
per  day,  on  a  monthly  average,  for  June, 
July,  and  August,  and  3.30  tons  per  day. 
on  a  monthly  average,  for  the  remaining 
months 

The  USEPA  is  proposing  to 
disapprove  this  requested  SIP  revision 
for  the  following  reasons:  (1)  monthly 
averaging  is  inconsistent  with  USEPA 
policy  regarding  RACT;  (2)  there  are  no 
specific  procedures  for  calculating  daily 
emissions;  and  (3)  there  are  no  specific 
recordkeeping  requirements. 

V.  Summary  and  Conclusions 

USEPA  is  proposing  to  disapprove  the 
requested  SIP  revision  submitted  by 
lEPA  because  of  the  reasons  provided  in 
the  above  paragraph.  USEPA  is  also 
proposing  to  promulgate  RACT  VOC 
emission  limits  generally  consistent  to 
u'hat  was  adopted  by  the  IPCB. 
However,  USEPA  has  added  daily 
emission  limits  and  recordkeeping 
requirements  which  will  make  the 
RACT  limits  enforceable.  Also.  USEPA 
is  proposing  to  withdraw  the  May  31. 
1991.  stay. 

USEPA  is  taking  this  action  pursuant 
to  its  authority  under  section  110(k)(6) 
of  the  Act  to  correct  through  rulemaking 
any  plan  or  plan  revision.*  USEPA  is 
interpreting  this  provision  to  authorize 
the  USEPA  to  make  corrections  to  a 
promulgated  regulation  when  it  is 
shown  to  USEPA's  satisfaction  that  the 
information  made  available  to  the 
USEPA  at  the  time  of  promulgation  is 
subsequently  demonstrated  to  have  been 
clearly  inadequate,  and  other 
information  persuasively  supports  a 


"Since  USEPA  is  taking  this  action  pursuant  to 
section  110(k)(6).  USEPA  believes  that  section  193 
of  the  Act  (the  savings  clause)  is  inapplicable.  By 
its  terms,  section  110(k)(6)  does  not  require  any 
additional  submission  or  evidence.  Section  193 
requires  an  assurance  of  equivalency  for  any 
revision  and.  in  order  to  provide  for  equivalency.     • 
the  Slate  would  need  to  provide  for  compensating 
reductions.  USEPA  believes  that  this  conflict 
should  be  resolved  concluding  that  section 
110(k)(8)  is  not  constrained  by  the  savings  clause 
requirement  of  equivalent  reductions.  USEPA 
lielieves  that  the  State  and  the  sources  within  the 
State  should  not  have  to  bear  the  burden  of 
additional  reductions  where  USEPA  lacked 
importaot  site-specific  information  at  the  time  of  an 
initial  promulgation.  This  is  particularly  true  in  the 
case  of  FIPs.  where  USEPA  takes  the  lead  in 
developing  the  regulations  and  is  not  merely  acting 
on  State-submitted  regulations. 


change  in  the  regulation.  See  57  FR 
6762  at  6763  (November  30. 1992).  In 
this  case,  the  information  made 
available  to  USEPA  during  the 
rulemaking  for  Viskase  was  inadequate 
for  the  development  of  a  site-specific 
RACT  determination.' 

Public  comment  is  solicited  on  this 
proposal  for  Viskase.  Public  comments 
received  by  the  date  shown  above  will 
be  considered  in  the  development  of 
USEPA's  final  rule. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  fle.xibility  analysis 
assessing  the  impact  of  cmy  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  involves  only  one  source. 
Viskase  Corporation.  Viskase  is  not  a 
small  entity.  Therefore,  the  USEPA 
certifies  that  this  RACT  promulgation 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 

Dated:  November  10, 1994. 
Carol  M.  Browner. 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  part  52,  chapter  1. 
title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.741  is  amended  by 
adding  a  new  paragraph  (u)(8)  and 
removing  and  reserving  paragraph  {z)(l) 
to  read  as  follows: 

§  52.741    Control  strategy:  Ozone  control 
measures  for  Cook,  OuPage,  Kane,  Lake, 
McHenry,  and  Will  Counties. 


'  As  discussed  earlier.  USEPA  was  required  to 
promulgate  the  )une  29. 1990.  regulations  under  the 
tight  timeframe  ordered  by  the  Court  in  Wisconsin 
V.  Beilly. 


(u)  *    *    * 

(8)  The  control,  recordkeeping  and 
reporting  requirements  in  this  paragraph 
apply  to  the  cellulose  food  casing 
manufacturing  operations  at  the  Viskase 
Corporation  plant  in  Bedford  Park, 
Illinois  (Cook  County)  instead  of  the 
requirements  in  paragraph  (v)  of  this 
section,  the  other  parts  of  paragraph  (u) 
of  this  section,  and  the  recordkeeping 
requirements  in  paragraph  (y)  of  this 
section.  Unless  otherwise  stated,  the 
following  requirements  must  be  met  by 
Viskase  on  and  after  three  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register. 

(i)  VOM  emissions  shall  never  exceed 
3.30  tons  per  day. 

(ii)  VOM  emissions  shall  not  exceed 
2.22  tons  per  day.  on  a  monthly  average, 
during  June,  July,  and  August. 

(iii)  VOM  emissions  shall  not  exceed 
2.44  tons  per  day  during  June.  July,  and 
August. 

(iv)  Compliance  with  the  emission 
limits  in  paragraphs  (u)(8){i)  through 
(iii)  of  this  section,  and  the  records  in 
paragraph  (u)(8)(v)  of  this  section,  shall 
be  determined  using  an  emission  factor 
of  "0.72  pounds  of  VOM  emissions  per 
pound  of  carbon  disulfide  consumed." 

(v)  Viskase  must  keep  the  following 
daily  records: 

(A)  The  pounds  of  carbon  disulfide 
per  charge  for  its  Fibrous  process.  If 
charges  with  different  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day.  a  separate  record  must  be  kept  for 
each  level  of  carbon  disulfide  per 
charge. 

(B)  The  pounds  of  carbon  disulfide 
per  charge  for  its  NOJAX  process.  If 
charges  with  different  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
each  level  of  carbon  disulfide  per 
charge. 

.    (C)  The  number  of  charges  per  day,  for 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  Fibrous 
process. 

(D)  The  number  of  charges  per  day, 
for  each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  NOJAX 
process. 

(E)  The  total  quantity  of  carbon 
disulfide  used  per  day  in  Viskase's 
Fibrous  process,  the  total  quantity  of 
carbon  disulfide  used  per  day  in 
Viskase's  NOJAX  process,  and  the  daily 
VOM  emissions  resulting  from  use  of 
the  carbon  disulfide. 

(F)  The  monthly  use  of  carbon 
disulfide,  and  the  monthly  VOM 
emissions  resulting  from  use  of  the 
carbon  disulfide,  during  June.  July,  and 
August. 

(vi)  Any  violation  of  the  emission 
limits  in  paragraphs  (u)(8)  (i)  through 
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(iii)  of  this  section  must  be  reported  to 
USEPA  within  30  days  of  its  occurrence. 

(vii)  In  order  to  determine  daily  and 
monthly  VOM  emissions,  the  test 
methods  in  §  52.741(a)(4)  may  be  used 
in  addition  to,  and  take  precedence 
over,  the  emission  factor  cited  in 
paragraph  iv  above.  Method  15  is  to  be 
used  instead  of  Methods  18,  25,  and 
25A  when  the  test  methods  in 
§  52.741(a)(4)  are  used  to  determine 
VOM  emissions  from  Viskase's  cellulose 
food  casing  facility. 
*        •        •        •        * 

(FR  Doc.  94-28548  Filed  11-17-94;  8:45  am) 

BILLING  COOE  AMO-SO-P 


40  CFR  Part  52 

tIL12-10-5171;  FRL-5107-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  June  29,  1990,  the  USEPA 
promulgated  Federal  stationary  source 
volatile  organic  compound  (VOC) 
control  measures  representing 
reasonably  available  control  technology 
(RACT)  for  emission  sources  located  in 
six  northeastern  Illinois  (Chicago  area) 
counties:  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will.  The  USEPA  also 
approved  and  disapproved  certain  VOC 
RACT  rules  previously  adopted  and 
submitted  by  the  State  of  Illinois  for 
inclusion  in  its  State  Implementation 
Plan  (SIP).  Among  the  State  rules  that 
USEPA  disapproved  was  Illinois'  VOC 
rule  for  "Power  driven  fastener  coating" 
operations,  which  applied  to  the  Duo- 
Fast  Corporation's  (Duo-Fast)  staple 
manufacturing  operations  in  Franklin 
Park.  Illinois.  As  a  result.  Duo-Fast 
became  subject  to  the  federally 
promulgated  miscellaneous  metal  parts 
and  products  coating  rule,  with  more 
stringent  emission  limits,  because  its 
coating  operations  belong  to  that  source 
category.  Subsequently,  Duo-Fast 
requested  that  USEPA  reconsider  its 
rules  as  they  apply  to  Duo-Fast.  The 
USEPA  has  considered  Duo-Fast's 
contentions  concerning  its  coating 
operations  and  is  presenting  in  this 
document  a  discussion  and  analysis  of 
the  principal  issues  and  USEPA's  basis 
for  not  exempting  Duo-Fast  from  the 
miscellaneous  metal  parts  and  products 
coating  rule.  USEPA  solicits  public 
comment  on  this  proposed  rulemaking 
action. 

DATES:  Comments  on  this  proposal  must 
be  received  by  December  19, 1994.  A 


public  hearing,  if  requested,  will  be  held 
in  Chicago,  Illinois.  Requests  for  a 
public  hearing  should  be  submitted  to  J. 
Elmer  Bortzer  by  December  19, 1994. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J), 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal. 

Docket:  Pursuant  to  sections  307(d)(1) 
(B)  and  (N)  of  the  Clean  Air  Act  (Act), 
42  U.S.C.  7607(d)(1)  (B)  and  (N),  this 
action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
Therefore,  USEPA  has  established  a 
public  docket  for  this  action,  A-94-06, 
which  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Randolph  O.  Cano 
before  visiting  the  Chicago  location  and 
Rachel  Romine  before  visiting  the 
Washington,  DC  location.  A  reasonable 
fee  may  be  charged  for  copying. 
The  United  States  Environmental 
Protection  Agency,  Region  5, 
Regulation  Development  Branch, 
Eighteenth  Floor.  Southeast,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6036. 
United  States  Environmental  Protection 
Agency,  Docket  No.  A-94-06,  Air 
Docket  (LE-131),  room  M1500, 
Waterside  Mall,  401  M  Street,  SW. 
Washington,  DC  20460,  (202)  245- 
3639. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch,  United  States 
Environmental  Protection  Agency, 
Region  5,  (312)  886-6052.  at  the  Chicago 
address  indicated  above.  Interested 
persons  may  call  Ms.  Hattie  Geisler  at 
(312)  886-3199  to  see  if  a  hearing  will 
be  held  and  the  date  and  location  of  the 
hearing. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  30, 1982,  the  Illinois 
Pollution  Control  Board  (IPCB)  adopted 
VOC  rules  for  a  number  of  source 
categories  that  are  covered  by  the 
second  group  (Group  II)  of  Control 
Techniques  Guideline  (CTG) 
documents.'  This  includes  the 


'  CTG  documents  have  been  prepared  by  USEPA 
to  assist  States  in  defining  RACT  for  the  control  of 
VOC  emissions  from  existing  stationarv  sources. 
The  Croup  11  CTGs  are  those  that  w^re  issued 
between  January  1978  and  January  1979.  RACT  is 
defined  as  the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting  by  the 


"miscellaneous  metal  parts  and 
products"  (MMPP)  category  to  which 
Duo-Fast's  operations  belong.  The 
MMPP  coating  limits ^  in  Illinois'  rule, 
which  are  consistent  with  tha 
miscellaneous  metal  parte  and  products 
CTG,  are: 

(1)  Clear  Coating — 4.3  pounds  VOC/ 
gallon  of  coating 

(2)  Air-dried  coating— 3.5  pounds  VOC/ 
gallon  of  coating 

(3)  Extreme  performance  coating — 3.5 
pounds  VOC/gallon  of  coating 

(4)  All  other  coatings— 3.0  pounds  VOC/ 
gallon  of  coating. 

On  December  22, 1987,  the  IPCB 
amended  Section  215.204  to  require  that 
exempt  (non-VOC)  material  be  treated 
like  water,  that  is,  subtracted  from  the 
volume  of  coating  in  calculating  the 
VOC  content.  On  the  same  date,  the 
IPCB  adopted  a  revision  to  Illinois' 
MMPP  coating  limits.  This  revision  fo 
Section  215.204(j)  established  less 
stringent  coating  limits  for  certain 
power  driven  fastener  coatings.  Tlie.se 
limits  are: 

(a)  Nail  coating MMI'H  limits 

apply. 

(b)  Staple,  brad  and  fini.sh  5.3  pounds 
nail  unit  fabrication  bond-        VOC/gallon 
ing  coating.  of  coating. 

(c)  Staple,  brad  and  finish  5.3  pounds 
nail  incremental  fabrica-  V{X:/gallon 
tion  lubricity  coating.               of  coating. 

(d)  Staple,  brad  and  finish  5.0  pounds 
nail  incremental  fabrica-  VOC/gallon 
tion  withdrawral  resist-              of  coating, 
ance  coating. 

(e)  Staple,  brad,  and  finish  5.3  pounds 
nail  unit  fabrication  coat-         VOC/gallon 
ing-  of  coating. 

On  March  28,  1988.  Illinois  submitted 
these  rule  revisions  to  USEPA.  Although 
USEPA  found  the  treatment  of  exempt 
solvents  to  be  acceptable,  it  determined 
that  the  power  driven  fastener  coating 
limitations,  which  apply  only  to  Duo- 
Fast,  do  not  constitute  RACT.  USEPA, 
therefore,  proposed  to  disapprove  the 
State's  power  driven  fastener  coating 
rule  (Section  215.204(j)(4))  on  December 
27, 1989  (54  FR  53080);  and,  after  a 
January  17, 1990,  public  hearing  at 
which  Duo-Fast  provided  comments, 
took  final  action  to  disapprove  the  nile 
on  June  29, 1990  (55  FR  26814  at 
26847).  On  the  same  date,  USEPA 
promulgated  Federal  RACT  rules  that 
included  coating  limitations  for  MMPP, 
which  it  determined  were  RACT  for 


application  of  control  technology  that  is  roasonably 
available,  considering  technological  and  ectmo.Tiic 
feasibility. 

'Coating  limits  are  expressed  in  terms  of  pnimds 
of  VOC  per  gallon  of  coating  (minus  water  and  any 
compounds  which  are  s|>priricallv  exemploil  fmni 
the  definition  of  VOC). 
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Duo-Fast.  40  CFR  52.741(e)(l){i)(I).  55 
FR  at  26868. 

In  taking  these  Gnal  actions  to 
disapprove  the  State  rule  and  establish 
Federal  RACT  limits  for  Duo-Fast, 
USEPA  reviewed  the  State  record  in 
detail.  This  included  an  examination  of 
the  efforts  made  by  Duo-Fast  to  attempt 
to  comply  with  the  MMPP  coating 
limitations  as  described  in  the  State 
record.  USEPA  nonetheless  concluded 
that,  for  the  most  part,  the  State  record 
arguments  were  conclusory  and 
technically  unsupported.  See  July  19. 
1988.  Technical  Support  Document 
(TSD)  and  55  FR  26839-40  (June  29. 
1990). 

In  its  June  29, 1990,  promulgation, 
USEPA  required  (just  as  the  IPCB  did  in 
its  December  22, 1987,  amendment  to 
Section  215.204)  that  for  VOC  emission 
limitations  which  are  in  terms  of 
pounds  of  VCXD  per  gallon  of  coating, 
water  and  exempt  compounds  must  be 
subtracted  from  the  volume  of  coating. 
USEPA's  rationale  for  requiring  that 
exempt  solvents  be  excluded  from  the 
calculation  of  the  VOC  content  of 
coatings  is  contained  in  a  May  21, 1991, 
memorandum,  prepared  for  USEPA  by 
Phil  Norwood  and  Elizabeth  Bowen  of 
Pacific  Environmental  Services,  titled 
"The  Exclusion  of  Exempt  Solvents 
from  the  Calculation  of  the  VOC  Content 
of  Coatings."  As  discussed  in  the  RACT 
analysis  below,  compliance  with  the 
MMPP  limits  is  feasible  without 
counting  exempt  solvents  as  part  of  the 
coating  (in  calculating  the  pounds  of 
VOC  per  gallon  of  coating). 

On  November  27, 1990,  Duo-Fast 
requested  that  USEPA  convene  a 
proceeding  for  reconsideration  of  the 
Federal  rules  pursuant  to  Section 
307(d)(7)(B)  of  the  Act,  42  U.S.C. 
7607(d)(7)(B).  Duo-Fast's  basis  for  this 
request  is  USEPA's  failure  to  respond  to 
Duo-Fast's  (apparently  misfiled)  March 
2, 1990,  comments  on  the  December  27, 
1989.  proposed  promulgation.  USEPA 
agreed  to  reconsider  the  RACT  rules  for 
Duo-Fast,  and  on  July  23. 1991,  it 
published  a  final  rule  in  the  Federal 
Register  staying  the  rules  applicable  to 
Duo-Fast  for  three  months,  pending 
USEPA's  reconsideration  of  those  rules 
(.S6  FR  33712),  and  a  proposed  rule  to 
extend  that  three-month  period,  but 
only  if  and  as  long  as  necessary'  to 
complete  reconsideration  (56  FR  37738). 
USEPA's  notice  of  final  rulemaking  to 
extend  the  stay  was  published  in  the 
Federal  Register  on  March  3, 1992  (57 
FR  7549).  This  proposed  rule  presents 
the  results  of  the  USEPA's 
reconsideration  of  the  Federal  RACT 
rules  as  they  apply  to  Duo-Fast,  and 
proposes  rulemaking  based  on  these 
rusult.s. 


II.  Duo-Fast  Ract  Analysis 

Duo-Fast  operates  a  manufacturing 
facility  in  Franklin  Park,  Illinois  for  the 
manufacture  of  "power  driven 
fasteners"  such  as  nails,  staples  and 
brads.  Its  coating  operations  are  carried 
out  on  a  large  number  of  conventional 
staple-making  machines  and  five  newer 
multi-wire  staple-making  machines.  The 
five  machines  in  Duo-Fast's  multi-wire 
staple-making  operations  utilize  an 
organic  solvent-based  combination 
cement.  Depending  upon  the  staple 
type,  between  50  to  80  separate  wires 
are  brought  together  continuously  and 
simultaneously  to  be  bonded  into  a 
single  band  with  the  combination 
cement  material  being  applied  from  a 
single  reservoir.  The  conventional  type 
machines  use  a  cement  and  up  to  two 
separate  coating  materials  supplied  from 
three  reservoirs  per  machine.  Two  wires 
are  cyclically  fed  into  the  machine  in  a 
typical  operation. 

As  stated  previously.  Duo-Fast's 
operations  fall  under  the  general 
category  of  MMPP  coating.  The  USEPA 
had  previously  established  that  the 
presumptive  norms  for  RACT  as 
provided  in  the  MMPP  coating  CTG  arv 
feasible  for  facilities  in  this  category. 
These  limits  have  been  subsequently 
incxirporated  in  State  VOC  rules. 
However,  to  establi.sh  RACT  for  Duo- 
Fast.  USEPA  has  gone  even  further  than 
comparing  Duo-Fast  to  other  MMPP 
facilities  by  identifying  and  comparing 
Duo-Fast  to  those  MMPP  facilities  most 
similar  to  it.  The  USEPA  believes  that 
if  control  technology  is  available  to  a 
comparable  facility  and  no  unique 
conditions  are  identified  which  would 
prevent  this  technology  from  being 
feasible  at  the  subject  facility,  then 
RACT  for  the  two  companies  is  the 
same. 

A  June  1992  "RACT  ANALYSIS  FOR 
DUO-FAST  CORPORATION'  was 
prepared  to  determine  RACT  for  Duo- 
Fast  s  power  driven  fastener  coating 
operations.  This  RACT  analysis  contains 
a  comparison  of  other  similar 
companies  with  Duo-Fast  and  an 
evaluation  of  control  equipment  costs 
for  Duo-Fast. 

(A)  Comparison  of  Other  Similar 
Companies  With  Duo-Fast 

Senco  Products  (Senco),  located  in 
Cinc:innati,  Ohio,  and  Stanley  Bostitch 
(Bostitch).  located  in  East  Greenwhich, 
Rhode  Island,  are  similar  to  Duo-Fast  (as 
indicated  in  the  comparison  below]  and 
are  complying  with  more  stringent 
emission  limitations.  A  comparison  of 
these  facilities  and  the  emission  limits 
with  which  these  facilities  are 
cuiuplying  follows. 


(1)  Products 

The  three  companies  compete  directly 
in  the  power  driven  fastener  industry 
and  their  fasteners  have  the  same  end 
use.  Their  products  can  be  considered 
comparable. 

(2)  Processes 

The  companies  all  have  multiwire- 
type  machines  that  band  numerous 
wires  together  which  are  stamped  into 
strips  of  staples.  The  conventional  type 
staple  machines  appear  to  be  very 
similar  at  all  three  facilities. 

(3)  Coatings  and  Adhesives 

All  three  companies  use  coatings 
which  have  the  same  functions.  These 
functions  are  as  an  adhesive,  as  a 
lubrioint  to  aid  in  penetration,  and  as  a 
retention  coating  to  retard  removal. 

(4)  Applicable  Emission  Limits 


Federal  Register  /  Vol.  59.  No.  222  /  Friday.  November  18,  1994  /  Proposed  Rules 


59741 


Duo-Fast 
Bonding  c»at- 
ing  (iulhfs- 
sive). 
Lubricity  coat- 
ing. 
Withdrawal 
rfisistanrc 
coating. 
I 'nit  fabriui- 
tiun  coating. 
Stanley 
Bcjstitc'h 
Multiple  wire 
winders: 
Post-incin- 
erator rat- 
ing. 
Maxirnum 
adhesive 
VOC  con- 
tent. 
Senco 
Incinerator  on 
baud  lines. 


5.3  lbs/gallon — water,  ex- 
empt compounds. 

5.3  lbs/gallon — water,  ex- 
empt compounds. 

5.0  Ibs/galion — water,  ex- 
empt compounds. 

5.3  lbs/gallon — water,  ex- 
empt compounds. 


2.9  lbs/gallon — water. 


.•«9.4  lbs  VOC/gallon  solids 
applied — water. 


85%  overall  reduction  with 
97%  destruction. 


Both  Bostitch  and  Senco  have  entered 
info  consent  agreements  with 
environmental  agencies  and  are  subject 
to  more  stringent  regulations  than  the 
power  driven  fastener  coating  limits 
adopted  by  the  IPCB. 

(5)  Methods  of  Compliance 

Stanley  Bostitch 

The  multiple  wire  winders  control 
VOC  emissions  by  the  use  of  an 
incinerator.  Bostitch  has  demonstrated 
compliance  with  a  stack  test  which 
demonstrated  that  the  incinerator 
achieves  95  percent  destruction 
efficiency,  which  meets  the  2.9  lbs/ 
gallon  post-incinerator  rating.  This 
incinerator  controls  emissions  generated 
by  the  application  of  adhesives  and  the 
application  of  withdrawal  resistance/ 
penetration  coatings. 

Senco 

Senco  has  a  thermal  incinerator  on  its 
band  lines  which  demonstrated 
cumpiiaiice  (by  stack  testing)  with  its 


control  efficiency  limits  (85  percent 
overall  efficiency  and  97  percent 
destruction  efficiency). 

Conclusions  of  Company  Comparisons 

Both  Bostitch  and  Senco  use  add-on 
control  devices  to  comply  with  VOC 
control  requirements.  These  facilities 
share  similarities  with  Duo  Fast, 
including  the  products  manufactured  by 
these  companies,  the  processes  used  to 
make  these  products,  and  the  types  of 
coatings  and  adhesives  used  by  them. 
No  difference  in  the  process  at  Duo-Fast 
was  identified  which  would  cause  add- 
on control  to  be  considered 
technologically  or  economically 
infieasible.  Due  to  the  similarities 
between  Duo-Fast's  operations  and 
those  of  Bostitch  and  Senco,  RACT  for 
Duo-Fast  should  include  the  use  of  add- 
on controls. 

(B)  Evaluation  of  Economic  Feasibility 
of  Add-On  Control 

In  1990,  Duo-Fast  contracted  with 
Yates  &  Auberle.  a  consultant,  to 
determine  the  cost  of  add-on  controls. 
Its  study  was  submitted  with  Duo-Fast's 
March  2, 1990.  comments  on  the 
December  27, 1989,  proposed  Federal 
RACT  rules.  This  investigation 
examined  the  costs  of  the  installation 
and  operation  of  a  thermal  oxidizer  with 
a  95  percent  effective  regenerative  heat 
exchanger.  This  section  includes  an 
evaluation  of  Duo-Fast's  analysis  in 
order  to  correctly  determine  the  cost- 
effectiveness  of  the  control  system  that 
was  investigated,  and  whether  such  a 
control  system  constitutes  RACT. 

Duo-Fast  obtained  cost  estimates  from 
Smith  Environmental  Engineering 
(Smith)  and  Reeco.  The  total  capital 
investment  was  $2,195,550  for  a  Smith 
.system  and  $2,832,060  for  a  Reeco 
system.  However,  Duo-Fast  incorrectly 
based  its  annual  reductions  on  a  seven- 
month  basis.  Although  USEPA  does  not 
require  gas-fired  incinerators  to  be  used 
in  the  colder  months  of  the  non-ozone 
season,  cost-effectiveness'  must  still  be 
based  on  the  reductions  that  would 
occur  over  12  months.  Cost- 
effectiveness  serves  chiefly  as  a  means 
of  comparing  control  strategies  and. 
therefore,  the  bases  must  be  consistent 
to  provide  for  a  proper  comparison. 
USEPA  has  based  its  cost-effectiveness 
values,  e.g.,  in  the  CTGs  and  support 
documents  for  New  Source  Performance 
Standards  (Section  111  of  the  Act),  on 
emission  reductions  resulting  from  year- 
round  operation  of  control  equipment.  It 
is  not  meaningful  to  compare  cost- 


' Cost-effectiveness  is  the  annualized  cost  of 
control  divided  by  the  annual  reductions  (resulting 
from  the  control).  Qwt-effectiveness  is  Ivpically 
pxprf~!.'ied  in  dollars  per  Ion  (S/ron). 


effectiveness  values  based  on  control 
systems  operating  for  only  a  portion  of 
the  year  with  cost-effectiveness  values 
based  upon  full  year  operation  and 
correspondingly  greater  emission 
reductions.  Therefore,  the  cost- 
effectiveness  of  any  control  system  must 
be  based  on  costs  and  emission 
reductions  for  a  12-month,  and  not  a  7- 
month.  period. 

In  addition,  the  unit  costs  for  factors 
contributing  to  the  annualized  cost 
should  be  consistent  with  the  values 
obtained  from  USEPA's  guidance 
document  "OAQPS  Control  Cost 
ManiTal  Fourth  Edition".  EPA-450/3- 
90-006,  January  1990  (OAQPS  Manual), 
unless  a  different  value  has  been 
documented  to  be  more  appropriate. 
USEPA  has  corrected  Duo-Fast's  costs  in 
two  steps.  The  first  step  was  to  revise 
the  costs  from  a  seven  to  a  twelve- 
month basis.  The  resulting  annualized 
costs  were  $745,743  for  the  Smith 
system  and  $1,076,273  for  the  Reeco 
system.  The  second  step  was  to  compare 
the  unit  costs  used  by  Duo-Fast  to  those 
obtained  from  the  OAQPS  Manual.  The 
generally  lower  unit  costs  (which  cover 
items  such  as  interest,  natural  gas. 
electricity,  and  labor  rates)  obtained 
from  the  OAQPS  Manual  were  used 
because  Duo-Fast  had  not  adequately 
justified  its  costs.  Although  the  natural 
gas  usage  rate  presented  by  Duo-Fast 
appears  to  be  inflated  (resulting  in 
higher  costs),  its  usage  rates  were  used 
in  determining  annual  costs. 

As  stated  previously,  Duo-Fast's  cost- 
effectiveness  values  were  based  on  the 
emission  reductions  that  would  result 
from  operating  the  control  system  for 
seven  months.  The  emission  reductions 
were  revised,  to  reflect  operating  the 
control  system  for  12  months,  by 
multiplying  the  total  annual  emissions 
(324  tons  VOC)  by  an  overall  control 
requirement  of  81  percent.  This  results 
in  an  annual  emission  reduction  of 
262.1  tons  of  VOC. 

The  cost-effectiveness  calculated  by 
Duo-Fast,  for  seven  months  operation,  is 
$4,146/ton  for  the  Smith  system  and 
$5,785/ton  for  the  Reeco  system.  The 
cost-effectiveness,  based  on  Duo-Fast's 
unit  costs  and  12  months  operation,  is 
$2,845  for  the  Smith  system  and  $4,106 
for  the  Reeco  system;  and  the  cost- 
effectiveness,  based  on  12  months 
operation  and  unit  costs  obtained  from 
the  OAQPS  Manual,  is  $2.370/ton  for 
the  Smith  system  and  $3,222/ton  for  the 
Reeco  system.  Therefore.  Duo-Fast 
should  be  able  to  comply  with  the 
MMPP  requirements  for  $2,370/ton, 
which  is  consistent  with  RACT.  A  more 
detailed  discussion  of  this  analysis  is 
contained  in  the  June  1992  "RACT 
Analysis  for  Duo-Fast  Corporation." 


The  CTGs  developed  by  USEPA 
contain  the  presumptive  norm  for  RACT 
for  the  corresponding  source  categories 
In  each  CTG.  USEPA  evaluates  various 
control  technologies,  including  add-on 
control.  These  analyses  include  a 
determination  of  the  cost-effectiveness 
of  using  add-on  controls  to  achieve 
RACT.  As  stated  previously,  Duo-Fast's 
operations  are  covered  by  the  MMPP 
CTG.  Because  Duo-Fast  claims  that  the 
cost-effectiveness  of  add-on  controls  is 
beyond  (more  costiv  than)  what  RACT 
requires,  USEPA  compared  the  cost- 
effectiveness  values  reported  in  the 
MMPP  CTG  with  those  determined  for 
Duo-Fast.  One  of  the  control  techniques 
considered  in  this  CTG  is  incineration. 
The  MMPP  CTG  specifies  incineration 
cost-effectiveness  values  of  greater  than 
$6,000/ton.  The  cost-effectiveness  value 
established  by  USEPA  for  control  of 
Duo-Fasts  power  driven  fastener 
coating  operations  is  $2,370/ton.  This  is 
well  below  (that  is,  less  costly  than) 
values  cited  in  the  MMPP  CTG  for  the 
application  of  incinerators  and  is 
therefore  clearly  consistent  with  Ry\CT. 

(C)  Compliance  Date 

USEPA  is  proposing  a  compliance 
period  of  one  year  from  the  date  of  final 
action  on  reconsideration,  for  Duo-Fast 
to  comply  with  the  MMPP  coating  limits 
in  the  federally  promulgated  RACT 
rules  for  the  Chicago  area.  A  one-year 
period  is  consistent  with  the  amount  of 
time  allowed  sources  to  comply  with 
more  stringent  emission  limits  in  the 
federally  promulgated  RACT  rules. 

III.  Summary  and  Conclusions 

The  USEPA  is  proposing  that  RACT 
for  Duo-Fast's  power  driven  fastener 
coating  operations  is  the  MMPP  coating 
limits  in  the  federally  promulgated 
RACT  rules  for  the  Chicago  area.  USEPA 
is  also  proposing  that  Duo-Fast  will 
have  one  year  from  publication  of  the 
notice  of  final  rulemaking  to  comply 
with  the  MMPP  emission  Umits.  Fitially. 
USEPA  is  proposing  to  withdraw  the 
March  3, 1992,  stay. 

Public  comment  is  solicited  on  this 
proposal  for  Duo-Fa.st's  facility.  Public 
comments  received  by  the  date  shown 
above  will  be  considered  in  the 
development  of  USEPA's  final  rule.  Any 
hearing,  if  requested,   .ill  be  strictly 
limited  to  the  subject  of  this  proposal, 
the  scope  of  which  is  discussed  in  the 
proposal. 

Under  the  Regulatory  Flexibility  Ad, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  annlvsis 
assessing  the  impact  of  any  propo.iud  or 
final  rule  on  small  entities.  5  U.S.t:.  603 
and  604.  Alternatively.  USEPA  mav 
certify  that  the  rule  \vill  not  have  a 
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significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  iurisdiction  over 
populations  of  less  than  50,000.  This 
action  involves  only  one  source,  Duo- 
Fast  Coqxwation.  Therefore,  USEPA 
certifies  tiiat  this  RACT  promulgation 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  SubjecU  in  40  CFR  Part  52 

EnvinxuneDtal  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 

Dated:  November  10. 1 994 . 
Carol  M .  Browner. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  part  .52, 
chapter  I,  title  40  of  the  Code  of  Federal 
Regulati<His  be  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autfaority:  42  U.S.C.  7401-7671q 

Subpart  O — Illinois 

2.  Section  52.741  is  amended  by 
revising  paragraph  (e)(5).  removing  and 
reserving  paragraph  (z)(3),  and  adding 
paragraph  (eKH)  to  read  as  follows: 

*»  52.741  Control  Strategy:  Ozone  control 
measures  for  Cook.  DuPage,  Kane.  Lake. 
McHenry.  and  Will  Counties. 

(er  *  * 

(5)  Compliance  schedule.  Except  as 
sftecified  in  paragraphs  (e)(7)  and  (e)(ll) 
of  this  section,  every  owner  or  operator 
of  a  coating  line  (of  a  type  included 
within  paragraph  (e)(l)(i)  of  this  section) 
shall  comply  with  the  requirements  of 
paragraph  (e)(1).  (e)(2)  or  (e)|3)  of  this 
.section  and  paragraph  (e)(f))  of  this 
s(tction  iii  aa:ordance  with  the 
appropriate  compliance  schedule  as 
specified  in  paragraph  (e)(5](i),  (ii).  (iii) 
or  (iv)  of  this  section. 

(ij  No  owner  or  operator  of  a  coating 
line  which  is  exempt  from  the 
limitations  of  paragraph  (e)(1)  of  this 
section  because  of  the  criteria  in 
paragraph  (e){3)(i)  of  this  section  shall 
operate  said  coating  line  on  or  after  July 
1.  1991,  unless  the  owner  or  operator 
has  complied  with,  and  continues  to 
comply  with,  paragraph  (e)(6)(i)  of  this 
.section.  Wood  furniture  coating  lines 
are  not  subfect  to  paragraph  (e)(r>)(i)  of 
this  section. 


(ii)  No  owner  or  operator  of  a  coating 
line  complying  by  means  of  paragraph 
(e){l)(i)  of  this  section  shall  operate  said 
coating  line  on  or  after  July  1, 1991, 
unless  the  owner  or  operator  has 
complied  with,  and  continues  to  comply 
with,  paragraphs  (eKl)(i)  and  (e)(6)(ii)  of 
this  section. 

(iii)  No  owner  or  operator  of  a  coating 
line  complying  by  means  of  paragraph 
(eKlMiil  of  this  section  shall  operate 
said  coating  line  on  or  after  July  1, 1991, 
unless  the  owmer  or  operator  has 
complied  with,  and  continues  to  comply 
with,  paragraphs  (e)(l)(ii)  and  (e)(6)jiii) 
of  thisse<.1ion. 

(iv)  No  owner  or  operator  of  a  coating 
line  complying  by  means  of  paragraph 
(e)(2)  of  this  section  shall  operate  said 
coating  line  on  or  after  July  1, 1991. 
unless  the  owner  or  operator  has 
complied  with,  and  continues  to  comply 
with,  paragraphs  (e)(2)  and  (e)(6)(iv)  of 
this  section. 


(11)  Compliance  schedule  for  Duo- 
Fast  Corporation.  Notwithstanding  any 
other  provision  of  this  subpart,  the  date 
by  which  the  coating  operations  at  Duo- 
Fast  Corporation's  Franklin  Park, 
Illinois,  manufacturing  facility  must 
comply  with  the  miscellaneous  metal 
parts  and  products  coating  limits, 
codified  at  40  CFR  52.741{e){l)(i)(J),  is 
specified  in  this  paragraph  (e)(ll). 
Compliance  with  the  requirements  of 
paragraph  (e)(1),  (e)(2),  or  (e)(3)  of  this 
section  and  paragraph  (e)(6)  of  this 
section  must  be  in  accordance  with  tlie 
appropriate  compliance  schedule  as 
specified  in  paragraph  (e)(ll)(i),  (ii), 
(iii),  or  (iv)  of  this  section. 

(i)  No  owner  or  operator  of  a  coating 
line  which  is  exempt  from  the 
limitations  of  paragraph  (e)(1)  of  this 
section  because  of  the  criteria  in 
paragraph  (eK3)(i]  of  this  .section  shall 
operate  said  coating  line  on  or  after  one 
year  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register,  unless  the 
owner  or  operator  has  complied  with, 
and  continues  to  comply  with, 
paragraph  (e)(6)(i)  of  this  section. 

(ii)  No  owner  or  operator  of  a  coating 
line  complying  by  means  of  paragraph 
(e)(l)(i)  of  this  section  shall  operate  said 
coating  line  on  or  after  one  year  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register,  unless  the  owner 
or  operator  has  complied  with,  and 
continues  to  comply  with,  paragraphs 
(e)(l){i)and(e){6j(ii)of  thisset:tion. 

(iii)  No  ODvner  or  operator  of  a  coating 
line  complying  by  means  of  paragraph 
(e)(l)(ii)  of  this  .section  shall  operate 
said  coating  line  on  or  after  one  year 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register,  unless  the 


owner  or  operator  has  complied  with, 
and  continues  to  comply  with, 
paragraphs  {e)(l)(ii)  and  (e)(6)(iii)  of  this 
section. 

(iv)  No  owner  or  operator  of  a  coating 
line  complying  by  means  of  paragraph 
(e)(2)  of  this  section  shall  operate  said 
coating  line  on  or  after  one  year  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register,  unless  the  owner 
or  operator  has  complied  with,  and 
continues  to  comply  with.  paragraf)hs 
(e)(2)  aiid  (f)(6)(iv)  of  this  set:tion. 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Parts  345  and  346 

[Docket  No.  155] 
RIN  No.  2133-AB15 

Federal  Port  Controllers;  Clarification 
of  the  Event  That  Allows  the  Activation 
of  the  Federal  Port  Controller  Service 
Agreements 

AGENCY:  Maritime  Administration. 
Department  of  Transportation 
ACTK)N:  Proposed  rule. 

SUMMARY:  These  propo.sed  amendments 
to  the  regulations  of  the  Maritime 
Administration  (M.\RAD)  concern 
control  and  utilization  of  ports.  The 
Federal  Port  Controllers  regulations  (46 
CFR  Part  346)  would  be  amended  to 
state  that  standby  service  agreements 
between  the  United  States  of  Amerita. 
acting  through  MARAD.  and  port 
authorities  or  private  corporations  may. 
at  the  discretion  of  M,\RAD.  become 
operational  upon  deployment  of  the 
Armed  Forces  of  the  United  States,  or 
other  requirements  of  the  nation's 
defen,se.  These  amendments  would 
allow  the  activation  of  the  standby 
ser\'i(:e  agreements  earlier  in  most 
emergencies.  They  would  make  tlie 
timing  of  the  Federal  Port  Controller 
activation  consistent  with  that  in 
MARAD's  i^ulations  at  46  CFR  Part 
340  governing  priority  use  and 
allocxition  of  shipping  services, 
containers  and  chassis  and  port 
facilities.  The  proposed  conforming 
amendment  to  46  CFR  Part  345 
redefines  "Fetleral  Port  Controller"  to 
harmonize  with  the  change  in  Part  346. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
17.  19<>4. 

ADDRESSES:  Send  comments  to  the 
Se<:rptar\-,  Maritime  Adtninistration. 


Room  7210,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Five  copies  of 
comments  are  requested  but  not 
required.  All  comments  will  be  made 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
Respondents  wishing  MARAD  to 
acknowledge  receipt  of  comn>ents 
should  enclose  a  stamped  self-addressed 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pisani,  Director,  Office  of  Ports  and 
Domestic  Shipping.  Maritime 
y\dministration,  Washington.  DC  20590. 
Telephone:  (202)  366-4357. 
SUPPLEMENTARY  INFORMATION:  The  need 
for  these  amendments  to  MARAD's 
regulations  at  46  CFR  Subchapter  I-B 
arises  because  the  event  that  activates 
the  Federal  Port  Controller  service 
agreements  is  not  consistent  writh  the 
event  that  activates  the  Priority  Use  and 
Allocation  of  Shipping  Services. 
Containers,  and  Port  Facilities  and 
Services  regulations  (46  CFR  Part  340). 

Under  non-emergency  conditions,  the 
public  ports  of  the  United  States  are 
administered  under  a  wide  variety  of 
authorities,  all  of  which  emanate 
directly  or  indirectly  from  their 
respective  state  governments.  The  wide 
variance  in  their  responsibilities, 
jurisdictions,  operations,  and 
managements  reflects  the  differences  of 
the  various  governing  bodies.  The 
\  arious  contingency  Federal  procedures 
are  intended  to  assert  reasonable, 
uniform,  limited  Federal  administration 
over  the  otherwise  diverse  U.S.  network 
of  civil,  public  ports  in  an  emergency 
which  affects  the  national  interest.  The 
procedures  are  set  forth  under  three 
interdependent  documents: 

1.  Special  inter-agency  coordination 
required  under  emergency 
circumstances  is  established  through  the 
Memorandum  of  Understanding  on  Port 
Readiness.  These  procedures  are  in 
effect  at  all  times. 

2.  Use  of  real  port  property  and 
related  services  are  a.ssured  through  the 
above-mentioned  regulations  at  46  CFR 
Part  340,  addressing  the  priority  use  and 
allocation  of  port  facilities,  as  well  as 
shipping  services  and  containers  and 
chassis.  These  procedures  can  be  put 
into  effect  in  the  event  of  the 
deployment  of  the  Armed  Forces  of  the 
United  States  or  other  requirements  of 
the  nation's  defense. 

3.  Limited  Federal  administration  of 
the  U.S.  network  of  civil,  public  ports  is 
achieved  by  the  standby  Federal  Port 
Controller  procedures  as  set  forth  in  46 
CFR  Part  346.  At  present,  these 
procedures  can  only  be  activated  upon 
the  declaration  of  war  or  national 
emergency. 


The  present  disparity  with  respect  to 
the  event  that  triggers  the  inception  of 
contingency  Federal  procedures  under 
46  CFR  Parts  340  and  346.  respectively, 
can  create  confusion.  Good  order 
dictates  that,  in  an  emergency,  all  of  the 
safeguards  for  national  defense  should 
be  available  at  the  same  time,  ideally  at 
the  lowest  level  of  an  emergency 
consistent  with  a  pressing  national 
interest.  The  present  46  CFR  Part  340 
procedures  are  not  triggered  by  the 
Presidential  declaration  of  an 
emergency  because  of  the  potentiality  of 
adverse  delay.  Events  during  Operation 
Desert  Shield/Desert  Storm  show  that, 
without  the  deployment  met  hani.sm,  the 
government  would  not  have  had  the 
authority  to  obtain  needed  facilities  in 
a  timely  marmer. 

In  an  emergency,  at  the  lor^l  port 
level,  the  official  named  to  become  the 
Federal  Port  Controller  is  a  key 
Maritime  Administration  official.  He  or 
she  represents  the  Maritime 
Administration  in  the  execution  of 
Memorandum  of  Understanding  on  Port 
Readiness.  In  the  event  that  it  Incomes 
necessary  to  exercise  the  service  priority 
or  allocation  authorities  of  46  CFR  Part 
340,  the  Federal  Port  Controller  could 
act  as  the  local  Federal  agent. 
Obviously,  if  it  is  impossible  to  activate 
a  Federal  Port  Controller  because  an 
emergency  has  not  been  declared,  it 
would  also  be  impo.ssible  to  use  the 
services  of  the  Federal  Port  Controller  to 
assist  in  the  allocation  of  priority  of 
service  requirements  which  may  be 
needed  during  a  deployment. 

It  is  unlikely  that  post  cold  war 
emergencies  will  result  in  the  broad 
utilization  of  emergency  declarations  (as 
was  evident  in  Operation  Desert  Shield/ 
Storm).  If  the  Federal  Port  Controller 
activation  provision  is  not  changed,  the 
Government's  Federal  Port  Controller 
emergency  port  management  program 
will  be  unable  to  function,  except  as  a 
training  program.  The  change  will  allow 
(but  not  necessitate)  activation  of 
selected  contracts  without  an  emergency 
if  a  deployment  is  in  progress. 

Rulemaking  Analj'ses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866 
(Regulatory  Plarming  and  Review).  It  is 
not  considered  to  be  «i  economically 
significant  regulatory  action  under 
Section  3(f)  of  E.O.  12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  milUon 
or  more,  tw  adversely  aflect  in  a  material 
way  the  economy,  a  sector  of  the 


economy,  productivity,  competition, 
jobs,  the  environment,  public  heaUh  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  This  rule 
would  not  significantly  affect  other 
Federal  agencies;  would  not  materially 
alter  any  budgetary  impacts;  does  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  Presidents 
priorities  or  the  principles  set  forth  in 
E.O.  12866.  and  has  been  determined  to 
be  a  nonsignificant  rule  under  the 
Departments  Regulatory  Policies  and 
Procedures.  Accordingly,  it  is  not 
considered  to  be  a  significant  regulatory 
action  under  E.O.  12866. 

This  rule  did  not  require  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 


Federalism 

MARAD  has  analyzed  this  rulemakutg 
in  accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612  and  has 
determined  that  these  regulations  do  not 
have  sufficient  federalism  implinatrons 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

MARAD  certifies  that  this  rulemaking 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  .small 
entities. 

Environmental  Assessment 

MARAD  has  considered  the 
environmental  impact  of  this 
rulemaking  and  has  concluded  thai  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Polic\'  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  new 
reporting  requirement  that  is  subjert  to 
OMB  approval  uitder  5  CFR  Part  1320. 
pursuant  to  the  Paperwork  Reduction 
Act  of  1080  (44  U.S.C.  3501  ef  Sffq.). 

List  of  Subjects  in  46  CFR  Parts  345  and 
346 

Freight,  Harbors,  Maritime  carriers, 
and  National  defense. 

Accordingly,  MARAD  proposes  to 
amend  46  CFR  Parts  345  and  346  as 
follows: 

PART  345— [AMENDED] 

1.  The  authority  citation  for  Part  345 
would  be  revised  to  read  as  follows: 

Authority:  The  Defense  Production  Act  of 
1950,  as  amended  (50  App.  U.S.C  2061  et 
seqh  the  Federal  Civil  Defense  Act  of  1950, 
as  amended  (50  App.  U.S.C.  2251  et  seq), 
E.O.  12656,  sec.  1401(7)  (53  PR  47491,  3  CFR 
1988  Q)mp.);  DOT  order  1400.7D. 
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Sec.  1    [Amended] 

2.  Section  1  of  part  345,  paragraph  (c) 
would  be  amended  by  removing  the 
words  "in  time  of  national  emergency", 
and  inserting  in  their  place  the  words 
"upon  deployment  of  the  Armed  Forces 
of  the  United  States,  or  other 
requirements  of  the  nation's  defense". 

PART  34fr-[AMENDED] 

1.  The  authority  citation  for  Part  346 
would  be  revised  to  read  as  follows: 

Authority:  The  Defense  Production  Act  of 
1950.  as  amended  (50  App.  U.S.C  2061  et 
seq.y.  the  Federal  Civil  Defense  Act  of  1950. 
as  amended  (50  App.  U.S.C  2251  etseq.): 
E.O.  12656,  sec.  1401(7)  (53  FR  47491.  3  GFR 
1988  Comp.):  DOT  order  1400.7D. 

Sec.  2    [Amended} 

2.  Section  2  of  part  346,  Definitions, 
would  be  amended  in  paragraph  (b). 
Federal  Port  Controller,  by  removing  the 
words  "in  time  of  war  or  national 
emergency",  and  inserting  in  their  place 
the  words  "upon  deployment  of  the 
Armed  Forces  of  the  United  States,  or 
other  requirements  of  the  nation's 
defense." 

3.  Section  3  of  part  346,  would  be 
revised  to  read  as  follows: 

Sec.  3    Standby  Agreements. 

The  Director,  NSA,  may  negotiate  the 
standard  form  of  service  agreement, 
s{>ecified  in  section  4,  with  port 
authorities  on  a  standby  basis,  prior  to 
the  deplojTnent  of  the  Armed  Forces  of 
the  United  States,  or  other  requirements 
of  the  nation's  defense.  In  such  cases, 
the  contractor  accepts  the  obligation  to 
maintain  a  qualified  incumbent  in  the 
position  specified  in  Article  1  of  the 
service  agreement  and  to  be  prepared  to 
furnish  the  resources  specified  in 
Articles  4  and  5.  An  agreement  e.xecuted 
on  a  standby  basis  may  become 
operational  upon  the  deployment  of  the 
Armed  Forces  of  the  United  States,  or 
other  requirements  of  the  nation's 
defense.  An  agreement  e.xecuted  after 
the  deployment  of  the  Armed  Forces  of 
the  United  States,  or  other  requirements 
of  the  nation's  defense  may  be 
operational  upon  execution. 

Sec.  4    [Amended) 

4.  Section  4  of  part  346.  Service 
agreements,  would  be  amended  as 
follows: 

a.  In  Article  4(a),  by  removing  the 
words  "war  effort  or  declared  national 
emergency",  and  inserting  in  their  place 
the  words  "deployment  of  the  Armed 
Forces  of  the  United  States,  or  other 
requirements  of  the  nation's  defense". 

b.  In  Article  12,  in  paragraphs  (b)(1) 
and  (b)(2).  by  removing,  in  each 


paragraph,  the  words  "period  of  war  or 
national  emergency",  and  inserting  in 
their  place  the  words  "deployment  of 
the  Armed  Forces  of  the  United  States, 
or  other  requirements  of  the  nation's 
defense". 

Dated:  November  14. 1994. 

By  Order  of  the  Maritime  Administrator. 
loel  C  Richard. 

Secretary,  Maritime  Administration. 
(FR  Doc.  94-28468  Filed  11-17-94;  8:45  am) 
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FEDERAL  C0MMUNICATI0r4S 
COMMISSION 

47CFRPart73 

tMM  Docket  No.  94-127,  RM-8S37] 

Radio  Broadcasting  Services;  Wright 
City,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Texarkana  Broadcasting.  Incorporated 
seeking  the  allotment  of  Channel  277A 
to  Wright  City,  OK.  as  the  community's 
first  local  aural  transmission  service. 
Channel  277A  can  be  allotted  to  Wright 
City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  0.7  kilometers  (0.5  miles) 
southeast,  at  coordinates  34-03-23 
North  Latitude  and  94-59-41  West 
Longitude,  to  avoid  a  short-spacing  to 
Station  KTFX.  Channel  277C,  Tulsa, 
Oklahoma. 

DATES:  Comments  must  be  filed  on  or 
before  January  5, 1995  and  reply 
comments  on  or  before  January  20, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  III, 
Esq..  5519  Rockingham  Road-East. 
Greensboro,  NC  27407  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket 
No.94-127.  adopted  November  3,  1994, 
and  released  November  14. 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A  Karousos. 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-28395  Filed  11-17-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  225 

RIN  2130-AA58 

[FRA  Docket  No.  RAR-4,  Notice  No.  8] 

Railroad  Accident  Reporting 

AGENCY:  Federal  Railroad 

Administration  (FRA). 

ACTION:  Notice  of  public  regulatory 

conference  and  extension  of  comment 

period. 

SUMMARY:  FRA  is  scheduling  a  public 
regulatory  conference  to  further  discuss 
issues  related  to  its  notice  of  proposed 
rulemaking  on  railroad  accident 
reporting.  This  public  regulatory 
conference  is  scheduled  for  January  9- 
13. 1995.  in  Sacramento.  California.  In 
order  to  assimilate  the  information 
discussed  at  this  public  regulatory 
conference.  FRA  is  extending  the 
comment  period  on  its  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
the  railroad  accident  reporting 
regulations  to  February  10. 1995. 
DATES:  (1)  Written  Comments:  Written 
comments  must  be  received  no  later 
than  February  10, 1995.  Comments 


received  after  that  date  will  be 
considered  to  the  extent  practicable 
without  incurring  additional  expense  or 
delay. 

(2)  Public  Regulatory  Conference:  A 
public  regulatory  conference  to  discuss 
particular  issues  raised  in  the  NPRM 
will  be  held  January  9-13, 1995,  in 
Sacramento,  California. 
ADDRESSES:  (1)  Written  Comments: 
Written  comments  should  identify  the 
docket  number  and  the  notice  number 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S\V.,  Room  8201.  Washington,  DC 
20590.  Persons  desiring  to  be  notified 
that  their  written  comments  have  been 
received  by  FRA  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Qerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addres.see. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  room  8201  of 
the  Nassif  Building  at  the  above  address. 


(2)  Public  Regulatory  Conference:  The 
public  regulatory  conference  will  be 
held  at  the  following  location  and  date: 

Location:  Executive  Inn,  2030  Arden 
Way,  Sacramento,  California  (telephone 
800-793-2030). 

Date:  January  9-13, 1995. 

Time:  beginning  at  9:00  a.m.  each  day. 

Persons  desiring  to  participate  in  the 
public  regulatory  conference  should 
notify  the  Docket  Cleric  by  telephone 
(202-366-0635)  or  by  writing  to:  Docket 
Clerk,  Office  of  Chief  Counsel.  Federal 
Railroad  Administration.  400  Seventh 
Street,  SW.,  Room  8201,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marina  C.  Appleton,  Trial  Attorney, 
Office  of  Chief  Counsel.  FRA.  400 
Seventh  Street,  SW..  Washington,  DC 
20590  (telephone  202-366-0628);  or 
Robert  Finkelstein,  Chief,  Systems 
Support  Division,  Office  of  Safety 
Analysis,  Office  of  Safety.  FRA.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (telephone  202-366-2760). 
SUPPLEMENTARY  INFORMATION:  Following 
publication  of  the  NPRM  in  the  Federal 
Register  (59  FR  42880).  FRA  held  a 
series  of  public  hearings  to  allow 


interested  parties  the  oppotunity  to 
comment  on  specific  issues  addressed 
in  the  NPRM.  Public  hearings  were  held 
in  Washington,  DC  on  October  5-6;  in 
Kansas  City,  Missouri  on  October  19; 
and  in  Portland,  Oregon  on  November  3. 
These  bearings  were  attended  by  several 
railroads,  organizations  representing 
railroads,  labor  organizations,  and  a 
state  governmental  agency. 

Most  of  the  interested  parties  at  the 
hearings  requested  that  additional 
public  hearings  should  be  scheduled  in 
order  to  address  specific  issues  of 
concern.  FRA  believes  it  would  be 
beneficial  to  hold  a  public  regulatory 
conference  so  that  further  discussion 
and  exchange  of  ideas  is  facilitated  by 
all  interested  groups.  FRA  plans  to 
publish  an  agenda  for  the  public 
regulatory  conference  in  the  Federal 
Register  as  soon  as  practicable 

Issued  in  Washington.  DC  on  Niovembcr 
15, 1994. 

S.  Mark  Limkey, 

Acting  Federal  Railroad  Administrator 

(PR  Doc.  94-28589  Filed  11-1 7-94;  8:45  •«] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-125-1] 

Determination  of  Nonregulated  Status 
for  Additional  Calgene,  Inc., 
Genetically  Engineered  FLAVR 
SAVRTM  Tomato  Lines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  announcing  that  it 
has  added  nine  additional  genetically 
engineered  tomato  lines  to  those  subject 
to  its  October  19, 1992,  interpretive 
ruling  for  FLAVR  SAVR^m  tomatoes, 
that  the  subject  FLAVR  SAVRtm  lines 
need  no  longer  be  regulated.  The  effect 
of  this  action  is  that  nine  additional 
delayed  softening  tomato  lines,  which 
have  been  modified  by  the 
incorporation  of  genetic  material 
described  by  Calgene.  Inc.,  in  its  initial 
request  for  an  interpretive  ruling,  will 
no  longer  be  subject  to  regulation  under 
7  CFR  part  340. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Reding,  Biotechnologist; 
Biotechnology,  Biologies,  and 
Environmental  Protection;  APHIS, 
USDA,  Room  850,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,(301)436-8761. 
SUPPLEMENTARY  INFORMATION:  On 
October  19,  1992,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
published  in  the  Federal  Register  (57 
FR  47608-47616.  Docket  No.  92-087-2) 
a  notice  announcing  the  issuance  of  an 
interpretive  ruling  that  previausly  field 
tested  lines  of  the  Calgene.  Inc..  FLAVR 
SAVRTM  tomato  do  not  present  a  plant 
pest  risk  and  are  not  regulated  articles 
under  the  regulations  contained  in  7 
CFR  part  340.  This  action  was  in 
response  to  a  petition  submitted  by 


Calgene  seeking  a  determination  from 
APHIS  that  its  FLAVR  SAVRtm  tomato 
no  longer  be  deemed  a  regulated  article, 
based  on  an  absence  of  plant  pest  risk. 
The  effect  of  the  action  was  that 
previously  field  tested  lines  of  the 
FLAVR  SAVRTM  tomato  and  their 
progeny  would  no  longer  be  regulated 
under  these  regulations. 

FLAVR  SAVRT^  tomatoes  were 
defined  by  Calgene  in  its  initial  petition 
to  include  any  tomatoes  transformed 
with  one  of  seven  identified  plasmld 
vectors  that  all  carry  an  antisense  copy 
of  the  tomato  polygalacturonase  gene 
and  a  bacterial  neomycin 
phosphotransferase  gene  with 
associated  regulatory  sequences. 
Calgene's  initial  request  to  APHIS  In 
1992  was  for  a  determination  pertaining 
to  all  FLAVR  SAVRtm  transformants 
produced  in  tomato  using  any  one  of  the 
seven  plasmid  vectors.  Calgene 
indicated  in  its  petition  that  data 
provided  to  the  Agency  was 
representative  of  the  data  gathered  for 
all  lines  tested  up  to  that  time.  The 
initial  determination  announced  by 
APHIS  on  October  19, 1992,  only 
applied  to  those  lines  that  had  already 
been  field  tested.  However,  APHIS 
indicated  that  new  lines  were  likely  to 
exhibit  properties  similar  to  those  of 
lines  already  field  tested  under  permit. 
The  determination  also  allowed  for 
cross-breeding  of  the  identified  FLAVR 
SAVRTM*  tomato  lines  with  any  other 
lines  or  cultivars  of  tomato  without 
permit.  One  additional  FLAVR  SAVRtm 
tomato  line  was  added  to  the  original 
determination  on  October  3, 1994  (59 
FR  50220,  Docket  No.  94-096-1). 

The  nine  additional  FLAVR  SAVRtm 
tomato  lines  that  are  the  subject  of  this 
notice  were  constructed  using  the 
plasmid  PCGN4109,  which  contains  the 
promoter/terminator  from  either 
PCGN1557  or  PCGN1578.  These  latter 
two  vectors  were  among  the  seven 
included  in  Calgene's  Initial  petition  to 
APHIS.  In  our  determination  on  October 
19, 1992.  the  lines  using  these  vectors 
were  not  deregulated  because  they  had 
not  been  field  tested.  These  lines  have 
been  field  tested  in  accordance  with 
APHIS  regulations  at  7  CFR  part  340. 
and  data  provided  to  APHIS  Indicate 
that  the  new  transformant  lines, 
produced  in  a  manner  identical  to  the 
earlier  transformant  lines,  behave 
similarly  to  those  earlier  FLAVR 
SAVRTM  tomato  lines  to  which  the 


determination  initially  applied.  Reports 
from  field  trials  and  other  data  indicate 
that  the  new  tomato  lines  grow 
normally,  exhibit  the  expected 
morphological,  reproductive,  and 
physiological  properties,  and  do  not 
have  unexpected  pest  or  disease 
susceptibility  ox  symptoms.  Therefore, 
the  APHIS  determination  of 
nonregulated  status  for  previously  field 
tested  FLAVR  SAVR™  tomato  lines  of 
October  19, 1992.  applies  as  well  to  the 
new  transformed  lines. 

Done  in  Washington.  DC.  this  14th  day  of 
November  1994. 

Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  94-28540  Filed  11-17-94;  8:45  am] 

BILUNC  CODE  3410-34-P 

[Docket  No.  94-118-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended. revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service  during  the 
month  of  September  1994.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Vlrus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  maiilng  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynn  Thomas.  Program  Assistant, 
Veterinary  Biologies.  BBEP.  APHIS, 
USDA,  room  838,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  436-8245.  For  a  copy  of 
this  months  list,  or  to  be  placed  on  the 
mailing  list,  write  to  Ms.  Thomas  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  In  9  CFR  part  102.  "Licenses 
For  Biological  Products."  require  that 


every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
-  issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.]  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended, revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
September  1994.  The  monthly  list  is 
also  mailed  on  a  regular  basis  to 
interested  persons.  To  be  placed  on  the 
maiUng  list  you  may  call  or  write  the 
person  designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC.  this  14th  day  of 
November  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1995  Census  Test  -  Integrated 
Coverage  Measurement  (ICM)  Person 
Interview. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  8.237  hours. 

Number  of  Respondents:  22,41 1 
hours. 

Avg  Hours  Per  Response:  18  minutes. 

Needs  and  Uses:  Prompted  by  the 
need  to  improve  estimation  techniques 
during  the  decennial  census,  the  Census 
Bureau  has  developed  the  Integrated 
Coverage  Measurement  (ICM)  approach. 
This  approach  will  be  tested  during  the 
1995  Census  Test.  The  ICM  approach 
will  utilize  a  separately  sampled  group 
of  blocks  within  the  1995  Census  Test 
sites  which  will  be  independently  listed 
before  the  census  test  is  conducted. 
After  the  census  test  is  conducted, 
reinterviews  (the  ICM  person  interview) 
will  be  conducted  at  the  same  housing 
units  that  were  previously 
independently  listed  to  reconcile 
differences  between  the  independent 
listing  and  the  address  list  resulting 
from  the  census  test.  This  reconciliation 
will  allow  us  to  measure  our  coverage 
of  persons  in  missed  housing  units  and 
coverage  of  persons  missed  within 
housing  units  enumerated  in  the  census 
test.  The  independent  listing  phase  of 
the  ICM  test  is  scheduled  to  begin 
January  3. 1995  and  was  approved 
under  0MB  number  0607-0794.  This 
new  request  is  for  clearance  of  the  next 
phase  of  the  ICM  approach — the  person 
interview.  The  ICM  approach  supports 
one  of  the  1995  Census  Test  objectives- 
-to  use  sampling  and  statistical 
estimation  to  reduce  the  differential 
undercount  and  census  costs.  Results  of 
this  test  of  the  ICM  approach  will  be 
applied  to  the  Year  2000  Decennial 
Census. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Mandatory 

0MB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  0MB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  November  15, 1994. 
Gerald  Tache, 

Departmental  Forms  Qearonce  Officer,  Office 
ofManagement  and  Organization. 
IFR  Doc.  94-28578  Filed  11-17-94;  8:45  ami 
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Bureau  of  the  Census 

Census  Advisory  Committ'»e  (CAC)  on 
the  American  Indian  and  Aiaska  Native 
Populations,  the  CAC  on  the  Asian  and 
Pacific  Islander  Populations,  the  CAC 
on  the  African  American  Population, 
and  the  CAC  on  th&  Hispanic 
Population;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (P.L  92-463  as  amended 
by  P.L.  94—409),  we  are  giving  notice  of 
a  joint  meeting  followed  by  separate  and 
jointly  held  (described  below)  meetings 
of  the  CAC  on  the  American  Indian  and 
Alaska  Native  Populations,  the  CAC  on 
the  Asian  and  Pacific  Islander 
Populations,  the  CAC  on  the  African 
American  Population,  and  the  CAC  on 
the  Hispanic  Population.  The  joint 
meeting  will  convene  on  December  1-2, 
1994  at  the  Bureau  of  the  Census  in  the 
Conference  Center,  Room  1630,  Federal 
Building  3,  Suitland,  Maryland  20233. 

Each  of  these  Committees  is 
composed  of  nine  members  appointed 
by  the  Secretary  of  Commerce.  They 
provide  an  organized  and  continuing 
channel  of  communication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  undercount  in 
the  2000  census  and  on  ways  the  census 
data  can  be  disseminated  to  maximum 
usefulness  to  their  communities  and 
other  users. 

The  Committees  will  draw  on  past 
experience  with  the  1990  census 
process  and  procedures,  results  of 
evaluations  and  research  studies,  and 
the  expertise  and  insight  of  its  members 
to  provide  advice  and  recommendations 
during  the  research  and  development 
phase  on  various  topics,  and  provide 
advice  and  recommendations  during  the 
design  planning  and  implementation 
phases  of  the  2000  census. 

The  agenda  for  the  December  1 
combined  meeting  is:  (1)  Introductory 
remarks  by  the  Director,  Bureau  of  the 
Census;  (2)  Collecting  data  on  race  and 
ethnicity;  (3)  Federal  and  nonfederal 
content  needs;  (4)  Joint  advisory 
committee  discussion;  and  (5) 
Demographic  characteristics  of  race  and 
ethnic  populations. 

The  agendas  for  the  four  committees 
in  their  separate  and  jointly  held 
meetings  are  as  follows: 
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The  CAC  on  t/ie  African  American 
Population:  (1)  Elections  of  chairperson 
and  chairperson-elect;  (2)  discussion  of 
plenary  session  topics;  and  (3)  issues  in 
the  African  American  community  as 
they  relate  to  the  decennial  census. 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations:  (1)  Elections 
of  chair{>erson  and  chairperson-elect;  (2) 
discussion  of  plenary  session  topics;  (31 
presentation  on  American  Indian  and 
Alaska  Native  activities;  and  (4)  issues 
in  the  American  Indian  and  Alaska 
Native  communities  as  they  relate  to  the 
decennial  census. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations:  (1)  Elections  of 
chairperson  and  chairperson-elect;  (2) 
discussion  of  plenary  session  topics; 
and  (3)  issues  in  the  Asian  and  Pacific 
Islander  communities  as  they  relate  to 
the  decenxvial  census. 

The  CAC  on  the  Hispanic  Population 
(1)  Elections  of  chairperson  and 
chairperson-elect;  (2)  discussion  of 
plenary  session  topics;  and  (3)  issues  in 
the  Hispanic  community  as  they  relate 
to  the  decennial  census. 

The  agenda  for  the  December  2 
combined  meeting  is:  (1)  Outreach  and 
promotion,  including  the  1995  Census 
Test,  cooperative  ventures,  and  2000 
census  plans;  and  (2)  sampling  and 
estimation. 

The  agendas  for  the  four  committees 
in  their  separate  and  jointly  held 
meetings  are: 

The  CAC  on  the  African  American 
Population:  (1)  Review  of  plenary 
session  topics;  (2)  development  and 
discussion  of  recommendations;  and  (3) 
discussion  of  agenda  items  for  next 
meeting. 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations:  (1)  Review 
of  plenary  session  topics;  (2) 
development  and  discussion  of 
recommendations;  and  (3)  discussion  of 
agenda  items  for  next  meeting. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations:  (1)  Review  of 
plenary  session  topics;  (2)  development 
and  discussion  of  recommendations; 
and  (3)  discussion  of  agenda  items  for 
next  meeting. 

The  CAC  on  the  Hispanic  Population: 
(1)  Review  of  plenary  session  topics;  (2) 
development  and  discussion  of 
recommendations;  and  (3)  discussion  of 
agenda  items  for  next  meeting. 

All  meetings  are  open  to  the  public 
and  a  brief  period  is  set  aside  on 
December  2  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
ofHcial  named  below  at  least  three  days 
l)efore  the  meeting. 


These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  also  be  directed  to  the  Census 
Bureau  official  named  below. 

Persons  wishing  additional 
information  regarding  these  meetings  or 
who  wish  to  submit  written  statements 
may  contact  Ms.  Diana  Harley, 
Decennial  Management  Division, 
Bureau  of  the  Census,  Room  3546, 
Federal  Building  3,  Suitland,  Maryland. 
(Mailing  address:  Washington,  DC 
20233-7100).  Telephone:  (301)  763- 
4275— TDD  (301)  763-4056. 

Dated:  November  14. 1994. 
Martha  Funsworth  Riche, 
Director.  Bureau  of  the  Census. 
IFR  Doc  94-28533  Filed  11-17-94;  8:45  am) 
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International  Trade  Administration 

(A-357-809:  A-d51-826;  A-428--820  and  A- 
475-814] 

Postponement  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Small  Diameter  Circular 
Seamless  Cart>on  and  Alloy  Steel 
Standard,  Line  and  Pressure  Pipe  from 
Argentina,  Brazil,  Germany  and  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Mary  )enkins.  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230.  at 
(202)  482-4929  and  (202)  482-1756, 
respectively. 

Postponement 

On  October  27, 1994.  Gulf  States  Tube 
Division  of  Quanex  Corporation,  the 
petitioner  in  the  above-referenced 
investigations,  requested  that  the 
Department  of  Commerce  postpone  its 
preliminary  determinations  in  these 
investigations  until  )anuar>'  19. 1995. 
Petitioner  requested  a  postponement  of 
these  determinations  "due  to  the 
complexity  of  the  cases  and  the 
inadequacy  of  the  original  questionnaire 
responses."  We  can  find  no  compelling 
reasons  to  deny  this  request.  Therefore, 
in  accordance  with  section  733(c)(1)(A) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  (19  U.S.C.  1673b  (c)(1)(A))  and 
19  CFR  353.15(c),  we  are  postponing  the 
date  of  the  preliminary  determinations 
in  these  investigations  until  not  later 
than  January  19. 1995  (210  days  from 
the  date  the  petitions  were  filed). 


This  notice  is  published  pursuant  to 
setiion  73.3(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  Noveml»er  7. 1994. 
Barbara  R.  Siaifbrd, 

Deputy  Assistant  Secretary  for  Investigations. 
IFR  Dtia  94-28573  Filed  11-17-94:  8:45  am) 
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[C-351-609J 

Certain  Forged  Steel  Crankshafts  from 
Brazil:  Termination  of  Suspended 
Investigation 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Suspended  Investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
suspension  agreement  as  well  as  the 
underlying  investigation  on  certain 
forged  steel  crankshafts  from  Brazil 
because  they  are  no  longer  of  interest  to 
interested  parties. 

EFFECTIVE  DATE:  November  18. 1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Freilich  or  Jean  Kemp.  Office 
of  Agreements  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

SUPPt.EMENTARY  INFORMATION: 
Background 

On  July  28. 1987.  the  Department 
published  in  the  Federal  Register  a 
suspension  agreement  on  certain  forged 
steel  crankshafts  from  Brazil.  At  the 
request  of  the  Brazilian  government,  the 
Department  continued  its  investigation 
(52  FR  28177).  On  October  15.  1987.  the 
Department  published  in  the  Federal 
Register  its  final  affirmative 
countervailing  duty  determination  (52 
FR  38254).  No  interested  party  has 
requested  a  review  of  this  suspension 
agreement  for  over  four  consecutive 
anniversary  months. 

On  August  4, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  39744)  its  notice  of  intent  to 
terminate  the  suspension  agreement  as 
well  as  the  underlying  investigation  on 
certain  forged  steel  crankshafts  from 
Brazil.  Additionally,  as  required  by  19 
CFR  355.25(d)(4)(ii)(1994).  the 
Department  served  written  notice  of  its 
intent  to  terminate  the  suspension 
agreement  as  well  as  the  underlying 
investigation,  on  each  party  listed  on 


the  Department's  most  current  service 
list. 

Scope  of  the  Order         • 

Imports  covered  by  this  order  are 
shipments  ftx)m  Brazil  of  certain  forged 
steel  crankshafts,  with  a  shipping 
weight  of  between  40  and  750  pounds, 
whether  machined  or  unmachined. 

Determination  to  Terminate 

According  to  19  CFR  355.25(d)(4)(iii), 
the  Department  may  terminate  a 
suspended  investigation  if,  by  the  last 
day  of  the  fifth  annual  anniversary 
month,  no  interested  party  objects  to  our 
notice  of  intent  to  terminate,  or  requests 
an  administrative  review. 

We  received  neither  requests  for  an 
administrative  review  nor  objections  to 
our  notice  of  intent  to  terminate  the 
suspension  agreement  as  well  as  the 
underlying  investigation.  Therefore,  we 
have  concluded  that  the  suspension 
agreement  as  well  as  the  underlying 
investigation  we  have  concluded  that 
the  suspension  agreement  as  well  as  the 
underlying  investigation  covering 
certain  forged  steel  crankshafts  from 
Brazil  are  no  longer  of  interest  to 
interested  parties,  and  we  are 
terminating  this  suspension  agreement 
as  well  as  the  underlying  investigation, 
in  accordance  with  19  CFR 
§355.25(d)(4)(iii). 

This  notice  is  published  in 
accordance  with  19  CFR 
§355.25(d)(4)(iii). 

Dated:  November  9, 1994. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-28574  Filed  11-17-94;  8:45  am) 
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[C-559-001] 

Certain  Refrigeration  Compressors 
From  the  Republic  of  Singapore 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  Pursuant  to  the  provisions  of 
section  751  of  the  Tariff  Act  of  1930,  as 
amended,  and  19  U.S.C.  1675(a)(1)(C), 
the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore.  We 


preliminarily  determine  that  the 
signatories  have  complied  with  the 
terms  of  the  suspension  agreement 
during  the  period  April  1, 1992,  through 
March  31, 1993.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  November  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Art  Stem,  Office  of 
Agreements  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  2023Q; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30, 1993.  the 
Government  of  the  Republic  of 
Singapore  (GOS),  Matsushita 
Refrigeration  Industries  (Singapore)  Pte. 
Ltd.  (MARIS),  and  Asia  Matsushita 
Electric  (Singapore)  Pte.  Ltd.  (AMS), 
requested  an  administrative  review  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore  (48  FR  51167, 
November  7, 1983).  We  initiated  the 
review,  covering  tbe  period  April  1, 
1992,  through  March  31,  1993,  on  ^ 
January  18, 1994  (59  FR  2594).  The 
Department  of  Commerce  (the 
Department)  sent  out  a  questionnaire  on 
January  25, 1994,  and  received  a  joint 
questionnaire  response  ftxsm  the  GOS, 
MARIS,  and  AMS,  on  March  28,  1994. 
Subsequently,  the  Department  sent  out 
two  supplemental  questionnaires,  on 
April  11.  1994,  and  May  4, 1994,  and 
received  joint  supplemental 
questionnaire  responses  on  April  25, 
1994,  and  May  11, 1994,  respectively. 
The  Department  verified  the 
information  provided  in  these 
responses,  as  well  as  further  information 
submitted  by  respondent  for  the  record 
on  May  16, 1994,  in  Singapore  from 
May  18  through  May  20, 1994. 

The  final  results  of  the  last 
administrative  review  in  this  case  were 
published  on  October  9, 1992  (57  FR 
46539),  which  is  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  hermetic  refrigeration 
compressors  rated  not  over  one-quarter 
horsepower  from  Singapore.  This 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  8414.30.40.  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 


The  review  period  is  April  1. 1992 
through  March  31, 1993,  and  includes 
five  programs.  The  review  covers  one 
producer  and  one  exporter  of  the  subject 
merchandise,  MARIS  and  AMS, 
respectively.  Tlfsse  two  companies, 
along  with  the  GOS,  are  the  signatories 
to  the  suspension  agreement. 

Under  the  terms  of  the  suspension 
agreement,  the  GOS  agrees  to  offset 
completely  the  amount  of  the  net 
bounty  or  grant  determined  by  the 
Department  in  this  proceeding  to  exist 
with  respect  to  the  subject  merchandise. 
The  offset  entails  the  collection  by  the 
GOS  of  an  export  charge  applicable  to 
the  subject  merchandise  exported  on  or 
after  the  effective  date  of  the  agreement. 
See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore: 
Suspension  of  Countervailing  Dutv 
Investigation,  48  FR  51167,  5117o' 
(November  7, 1983). 

Analysis  of  Programs 

(1)  The  Economic  Expansion  Incentives 
Act— Part  VI 

The  Production  for  Export  Programme 
under  Part  VI  of  the  Economic 
Expansion  Incentives  Act  allows  a  90- 
percent  tax  exemption  on  a  company's 
export  profit  if  the  GOS  designates  a 
company  as  an  export  enterprise.  In  the 
investigation,  the  Department 
preliminarily  found  this  program  to  be 
counter\'aiIable  because  "this  tax 
exemption  is  provided  only  to  certified 
export  enterprises."  See  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore.  48  FR  39109,  39110  (August 
29. 1983).  MARIS  is  designated  as  an 
export  enterprise  and  used  this  tax 
exemption  during  the  period  of  review. 
AMS  was  not  designated  an  export 
enterprise  under  Part  VI  of  the 
Economic  Expansion  Incentives  Act  for 
the  period  of  review. 

According  to  the  Export  Enterprise 
Certificate  awarded  to  MARIS  in  a  letter 
dated  May  12, 1981.  MARIS  is  to  receive 
this  benefit  on  the  production  of 
compressors,  electrical  parts  and 
accessories  for  refrigerators,  and  plastic 
refrigerators.  At  verification,  we  found 
that  the  benefit  claimed  by  MARIS  to 
the  GOS  has  also  been  applied  to  the 
export  sales  of  other  products  outside 
the  scope  of  this  review,  including 
casting  blocks,  bearings,  and  some 
casting  parts  for  forklifts.  To  calculate 
the  benefit,  we  divided  the  tax  savings 
claimed  by  MARIS  under  this  program 
by  the  f.o.b.  value  of  total  exports  of 
products  receiving  the  benefit,  for  the 
period  of  review. 
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MARIS'  response  to  the  Department's 
countervailing  duty  questionnaire  for 
this  review  indicated  that  MARIS 
deducted  export  charges  levied 
pursuant  to  the  suspension  agreement  in 
arriving  at  an  adjusted  pwfit  figure, 
which  was  then  used  to  calculate 
exempt  export  profit  for  tlie  review 
period.  In  the  eighth  administrative 
review,  the  Department  determined  that 
the  amount  of  the  export  charge 
deduction  must  be  added  "back  to 
MARIS'  export  profit  in  calculating 
MARIS'  tax  savings  in  order  to  offset  the 
deduction  of  the  export  charges  in  the 
review  period."  See  Preliminary  Results 
of  Countervailing  Duty  Review:  Certain 
Refrigeration  Compressors  from 
Singapore,  57  PR  31175  (July  14, 1992). 
affirmed  in  Final  Results  of 
Countervailing  Duty  Review:  Certain 
Rt'frigeration  Compressors  from 
Singapore.  57  FR  46539  (October  9. 
1992).  Therefore,  in  calculating  the 
benefit  from  this  program,  v/e  have 
added  back  this  deduction.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  during  the 
review  period  to  be  2.98  percent  of  the 
f.o.b.  value  of  the  merchandise. 

(2)  Finance  &  Treasury  Center  (FTC) 

The  Finance  &  Treasury  Center 
Program  allows  for  the  ta.xation  at  a 
concessionary  rate  of  10  percent  on 
certain  income  earned  by  companies 
providing  treasury,  investment,  or 
financial  services  in  Singapore  for  their 
subsidiaries/affiliates  outside  Singapore. 
The  FTC  program  under  Section  43E  of 
the  Singapore  Income  Tax  Act  has  been 
in  effect  since  April  1, 1989  [i.e. 
Singapore  tax  "year  of  as,sessment 
1991").  At  verification,  the  Department 
confirmed  that  10  companies  currently 
participate  in  the  program,  including 
AMS.  Every  company  which  has 
applied  to  the  program  has  been 
accepted.  MARIS  did  not  participate  in 
the  program  for  the  period  of  review. 
This  is  the  first  time  that  the 
Department  has  examined  this  program. 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  indu.stries. 
Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  (i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  [i.e..  de  facto 
specificity).  See  19  U.S.C.  §  1677(5)(B). 
In  section  355.43(b)(2)  of  the 
[Department's  proposed  regulations 


[Countcn-ailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  54  FR  23366  (May  31, 
1989)  [Proposed  Rules)),  the  Department 
has  set  forth  factors  which  may  be 
considered  in  determining  whether 
there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

In  Final  Negatix'e  Countervailing  Duty 
Determination:  Certain  Granite  Products 
from  Italy.  53  FR  27197,  27200  (July  19. 
1988),  the  Department  determined  that 
benefits  received  under  a  program  de 
jure  limited  to  small-  and  medium-sized 
firms  were  not  countervailable,  as  those 
were  received  by  companies  in  virtually 
every  productive  sector  of  the  country. 
In  this  case,  we  are  presented  with  an 
analogous  situation  regarding  the  extent 
to  which  the  COS  acts  to  Umit  the 
availability  of  the  FTC  program. 
According  to  the  May  11,  1994, 
supplemental  questionnaire  response, 
"the  FTC  program  is  open  for 
application  to  any  reputable 
multinational  corporation  which 
intends  to  establish  group  treasury 
operations  in  Singapore."  Petitioner 
argues  that  benefits  under  this  program 
are  thus  de  jure  specific,  "in  that  they 
are  limited  by  law  to  only  certain 
multinational  corporations."  The 
Department  n.otes  that  while  FTC 
benefits  are  de  jure  restricted  to 
multinational  corporations  (MNCs),  the 
thousands  of  MNCs  in  Singapore  allow 
for  a  large  number  of  potential 
beneficiaries  in  numerous  industry 
sectors.  Therefore,  the  FTC  program 
does  not  provide  countervailable 
benefits  on  the  basis  of  de  jure 
specificity. 

However,  according  to  the  May  11. 
1994.  supplementary  questionnaire 
respon.se,  under  the  terms  of  the  COS 
letter  granting  AMS  approval  for  FTC 
status,  the  applicant  "is  required  to 
meet  certain  minimum  levels  in  the 
number  of  professional  staff,  total 
operating  costs,  and  scale  of  treasury 
activities."  In  respondent's  owna  words, 
this  requirement  has  effectively  limited 
the  availability  of  the  FTC  program  to  a 
"small  number  of  multinational 
corporations  (having)  sufficiently  large 
operations  in  Singapore  to  support  the 


establishment  of  an  expensive  treasury 
support  office. .  .  ."  See  Supplemental 
Questionnaire  Response,  May  11, 1994. 
p.  11.  Thus,  the  GOS  has  in  fact  acted 
to  limit  the  number  of  companies  which 
can  avail  themselves  of  the  FTC 
program. 

Regarding  the  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  the  FTC  program, 
respondents  note  that  under  Singapore 
law,  t)enefits  for  this  program  are 
available  to  all  companies  providing 
treasury,  investment,  or  financial 
ser\'ir.es  in  Singapore  for  their 
subsidiaries/affiliates  outside  Singapore. 
However,  tlie  Court  of  International 
Trade  has  noted  that  the  critical  focus 
of  a  determination  of  specificity  must  be 
an  analysis  of  whether  a  benefit  "has 
been  b^towed  on  a  discrete  class  of 
grantees  despite  nominal  availability, 
program  grouping,  or  the  absolute 
number  of  grantee  companies  or 
industries."  Roses,  Inc.,  California 
Floral  Trade  Council  and  Floral  Trade    , 
Council  V.  United  States.  743  F.  Supp. 
870.  881  (1990).  The  fact  that  only  10 
companies,  representing  five  industries, 
are  using  a  program  which  is  nominally 
available  to  thousands  of  multinational 
corporations  and  has  been  in  effect  lor 
five  years,  is  strong  evidence  that  only 
a  small  group  of  enterprises  currently 
receives  benefit  under  the  FTC  program. 

Concerning  whether  there  are 
dominant  users  of  the  FTC  program,  or 
whether  certain  enterprises,  industries, 
or  groups  thereof  receive 
disproportionately  large  benefits  under 
this  program,  the  May  11, 1994, 
supplemental  questionnaire  response 
states  that  since  the  benefit  is  in  the 
form  of  a  concessionary  tax  rate,  tlie 
benefit  derived  by  the  companies 
"depends  on  the  income  derived  froni 
the  conduct  of  treasury  activities  and 
varies  from  company  to  company." 
Sitice  there  is  no  requirement  in 
Singapore  for  a  company  to  report  its 
benefit  under  the  program  to  the  GOS, 
the  GOS  had  no  information  regarding 
the  level  of  benefits  actually  received  by 
each  participating  company. 

Finally,  regarding  the  extent  to  which 
a  government  exercises  discretion  in 
conferring  benefits  under  the  FTC 
program,  the  April  26, 1994, 
supplemental  questionnaire  response 
states  that  the  "Singapore  Government 
has  no  discretion  in  aidministering  this 
program."  However,  the  April  26,  1994. 
supplemental  questionnaire  response 
also  .states  that  "the  FTC  award  is 
granted  for  a  period  of  5  to  10  years, 
w  ith  longer  awards  granted  for 
applicants  who  commit  more  manpower 
and  financial  resources  to  the  FTC 
operations."  Therefore,  it  is  apparent 
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trom  the  response  that  the  GOS  may 
exercise  discretion  in  determining  the 
length  of  the  awards  based  on  the  ability 
of  the  applicant  company  to  commit 
substantial  manpower  and  financial 
resources  to  the  FTC  operations.  In  the 
case  of  AMS,  benefits  have  been  granted 
for  the  minimum  five-year  period. 

Since  only  a  small  group  of 
enterprises,  representing  only  five 
lndu.stries,  are  using  the  FTC  program, 
the  Department  preliminarily 
determines  that  this  program  is  de  facto 
specific,  and  is  therefore 
countervailable.  Because  it  is  probable 
that  participation  in  the  FTC  program  by 
MNCs  in  Singapore  could  change  over 
time,  in  future  reviews  we  may  re- 
examine the  circumstances  which  have 
led  the  Department  to  find  the  program 
de  facto  specific,  should  any  new 
information  about  the  program's 
specificity  arise. 

To  calculate  the  benefit,  we  divided 
the  tax  savings  attributable  to  the 
subject  merchandise  under  this  program 
by  the  value  of  all  AMS  product  sales 
for  the  period  of  review.  On  this  basis, 
we  preliminarily  determine  the  benefit 
from  this  program  during  the  review 
period  to  be  0.02%  percent  of  the  f.o.b. 
value  of  the  merchandise.^ 

(3)  The  Investment  Allowance  Program 

The  Investment  Allowance  Program 
under  Part  X  of  the  Economic  Expansion 
Incentives  Act  provides  tax  allowances 
for  investment  in  automated/ 
mechanized  systems.  The  program  is 
available  to  companies  engaged  in  the 
manufacturing  of  any  produd,  the 
provision  of  services,  or  any  of  a  wide 
variety  of  additional  activities.  AMS  has 
qualified  for  this  program  for  the  period 
of  review.  MARIS  has  not  qualified  for 
this  program  for  the  period  of  review. 

In  Certain  Textile  Mill  Products  and 
Apparel  from  Singapore:  Final  Negative 
Countervailing  Duty  Determination.  50 
FR  9840-42  (March  12.  1985),  the 
Department  verified  that  the  Investment 
Allowance  program  was  not  limited, 
either  de  jure  or  de  facto,  to  any  specific 
enterprise  or  industry  and  determined 
that  the  program  did  not  constitute  a 
bounty  or  grant.  At  verification,  we 
found  nothing  to  suggest  that  the 
operation  of  the  program  has  changed 
since  1985.  We  noted  that  thousands  of 
con>panies  in  numerous  industries  have 
qualified  for  this  program.  Therefore,  we 
preliminarily  determine  that  the 
Investment  Allowance  program  is  not 
countenailable.  Also,  the  Department 
confirmed  at  verification  that  the 
investment  allowance  has  been  granted 
with  respect  to  automated/mechanized 
systems  in  a  warehouse  through  which 
only  merchandise  other  than  subject 
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merchandise  passes,  and  so  was  not 
used  by  AMS  for  the  production  or  sale 
of  subject  merchandise. 

(4)  Technical  Assistance  Fees/Royalty 
Payments 

Under  Part  IX  of  the  Economic 
Expansion  Incentives  Act,  payment  by 
Singaporean  companies  of  license, 
royalty,  and  technical  assistance  fees  to 
offshore  companies  is  exempted  from 
withholding  tax  in  Singapore.  MARIS 
receives  tax  exempt  treatment  for  its 
payment  of  technical  assistance  fees  to 
its  Japanese  parent  and  to  another 
related  party  in  Japan.  At  verification, 
the  Departn.ent  found  that  129 
companies  in  numerous  manufacturing 
sectors  participate  in  the  program.  AMS 
did  not  use  this  program  during  the 
period  of  review. 

Petitioner  argues  that  the  program 
provides  an  economic  benefit  to  users 
because,  absent  the  program's  tax 
exemption,  foreign  licensors  would 
charge  Singaporean  companies  higher 
technical  assistance  fees.  However, 
petitioner  has  provided  no  evidence  for 
the  record  to  support  this  argument. 

Petitioner  also  points  out  that  the 
certificate  granting  MARIS  status  under 
the  program  suggests  that  benefits  are 
limited  to  companies  receiving  export 
incentives.  They  also  allege  that  the 
technical  assistance  fee  program  may  be 
de  jure  specific,  because  it  is  limited  to 
companies  that  pay  certain  fees  to 
foreign  entities.  However,  petitioners 
submitted  no  evidence  that  the  program 
is  related  to  exports,  or  that 
participation  in  the  technical  assistance 
fee  program  is  contingent  upon  the  use 
of  any  export  incentive  program.  Also, 
the  requirement  that  a  company  must 
have  dealings  with  a  "non-resident 
person"  does  not  impose  any  real 
limitation  on  the  number  and  variety  of 
industries' participating  in  the  program. 

Moreover,  in  past  administrative 
reviews,  the  Department  has  reviewed 
technical  a.ssistance  fees  paid  by 
MARIS,  and  has  determined  that  the 
payments  were  not  excessive  [Certain 
Refrigeration  Compressors  from  the 
Republic  of  Singapore:  Suspension  of 
Countervailing  Duty  Investigation.  48  FR 
51167,  51168  (November  7,  1983))  and 
were  not  used  to  hide  the  company's 
profitability  by  artificially  reducing 
their  tax  liability  [Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore:  Final  Results  of 
Administrative  Review  of  Suspension 
Agreement,  50  FR  30494  (July  26, 
1985)).  Thus,  the  payment  of  these  fees 
did  not  provide  a  countervailable 
benefit  to  MARIS  by  allowing  the 
company  to  lower  its  income  tax 


liability  by  lowering  the  profit  it  reports 
to  the  GOS. 

Furthermore,  the  Department  has 
noted  that  these  pa^inents  were  "normal 
commercial  transactions  between  a 
parent  company  and  its  subsidiary," 
and  that  the  Department  had  "no 
evidence  that  transfers  of  funds  to 
MARIS  from  its  parent  companies 
represent{ed)  anything  other  than 
normal  commercial  transactions" 
[Certain  Refrigeration  Compressors  from 
the  Republic  of  Singapore;  Preliminary 
Results  of  Countervailing  Duty: 
Administrative  Review,  51  FR  37055 
(October  17. 1986),  affirmed  in  Ct-riain 
Refrigeration  Compressors  from 
Singapore,  Final  Results  of 
Counten'ailing  Duty  Administrative 
Review.  52  FR  849  (January  9, 1987). 
The  Department  also  confirmed  that  the 
payments  were  thoroughly  reviewed  by 
the  CtOS  for  compliance  with  the 
program  [Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore:  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  53  FR  25648  (July  8, 1988}). 

Finally,  in  the  preliminary  affirmative 
countervailing  duty  determination  of 
the  investigation,  the  Department  noted 
that  "Singapore  law  provides  that  the 
licensor,  not  the  licensee,  is  otherwise 
liable  for  taxes  owed  on  such 
payments."  See  Preliminary  Affirmative 
Counten'ailing  Duty  Determination: 
Certain  Refrigeration  Compressors  from 
the  Republic  of  Singapore,  48  FR  39109 
(August  29, 1983).  There  is  no  evidence 
to  suggest  that  MARIS'  tax  exemptions 
for  technical  assistance  fees  are  accrued 
any  differently  now  than  how  they  were 
accrued  in  past  reviews  where  the 
Department  found  them  to  be  non- 
countervailable.  Therefore,  we 
preliminarily  determine  that  MARIS  has 
not  received  any  counter\'ailable 
benefits  under  this  program. 

(5)  Financing  through  the  Monetary 
Authority  of  Singapore 

Under  the  terms  of  the  suspension 
agreement  MARIS  and  AMS  agreed  not 
to  apply  for  or  receive  any  financing 
provided  by  the  rediscount  facility  of 
the  Monetary  Authority  of  Singapore  for 
shipments  of  the  subject  merchandise  to 
the  United  States.  We  determined 
during  the  review  that  neither  MARIS 
nor  AMS  received  any  financing 
through  the  Monetary  Authority  of 
Singapore  on  the  subject  merchandise 
exported  to  the  United  States  during  the 
review  period.  Therefore,  we 
preliminarily  determine  that  both 
companies  have  complied  with  this 
clause  of  the  agreement. 
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Preliminary  Results  of  Review 

The  suspension  agreement  states  that 
the  GOS  will  offset  completely  with  an 
export  charge  the  net  bounty  or  grant 
calculated  by  the  Department.  As  a 
result  of  our  review,  we  preliminarily 
determine  that  the  signatories  have 
complied  with  the  terms  of  the 
suspension  agreement,  including  the 
payment  of  the  provisional  export 
charges  in  effect  for  the  period  April  1, 
1992  through  March  31, 1993.  We  also 
preliminarily  determine  the  net  bounty 
or  grant  to  be  3.00%  of  the  f.o.b.  value 
of  the  merchandise  for  the  April  1, 1992 
through  March  31, 1993  review  period. 
From  April  1, 1992,  through  October  1, 
1992,  a  provisional  export  charge  rate  of 
4.05%  was  in  effect,  and  from  October 
2. 1992,  through  March  31, 1993,  a  rate 
of  5.52%  was  in  effect. 

Following  the  methodology  outlined  . 
in  section  B.4  of  the  agreement,  the 
Department  preliminarily  determines 
that,  for  the  April  1, 1992,  through 
October  1. 1992,  portion  of  the  review 
period,  and  for  the  October  2, 1992, 
through  March  31, 1993,  portion  of  the 
review  period,  negative  adjustments 
may  be  made  to  the  provisional  export 
charge  rates  in  effect.  The  adjustments 
will  equal  the  difference  between  the 
provisional  rates  in  effect  during  the 
review  period  and  the  rate  determined 
in  this  review,  plus  interest.  These  rates, 
established  in  the  notices  of  the  fmal 
results  of  the  seventh  and  eighth 
administrative  reviews  of  the 
suspension  agreement  (See  Certain 
Refrigeration  Compressors  from  the 
Republic  of  Singapore;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  56  FR  63714  (December  5. 
1991);  and  57  FR  46540  (October  9. 
1992))  are  4.05  and  5.52  percent, 
respectively.  The  GOS  may  refund  or 
credit,  in  accordance  with  section  B.4.c 
of  the  agreement,  the  difference,  plus 
interest,  calculated  in  accordance  with 
section  778(b)  of  the  Tariff  Act,  within 
30  days  of  notiHcation  by  the 
Department.  The  Department  will  notify 
the  GOS  of  these  adjustments  after 
publication  of  the  final  results  of  this 
review. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to  notify 
the  GOS  that  the  provisional  export 
charge  rate  on  all  exports  to  the  United 
States  with  Outward  Declarations  filed 
on  or  after  the  date  of  publication  of  the 
final  results  of  this  administrative 
review  shall  be  3.00  percent  of  the  f.o.b. 
value  of  the  merchandise. 

The  agreement  can  remain  in  force 
only  as  long  as  shipments  from  the 
signatories  account  for  at  least  85 


percent  of  imports  of  the  subject 
refrigeration  compressors  into  the 
United  States.  Oiu-  information  indicates 
that  the  two  signatory  companies 
accounted  for  100  percent  of  imports 
into  the  United  States  from  Singapore  of 
this  merchandise  during  the  review 
period. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  355.38(c), 
interested  parties  may  submit  written 
comments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief,  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  19  CFR  355.22. 

Dated:  November  11, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  94-00005. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  William  E.  Elliott  (d/b/a 
Export  Exchange).  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-482-5131. 
This  is  not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1994). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

DESCRIPTION  OF  CERTIFIED 
CONDUCT: 

Export  Trade 

1.  Products 
All  products. 

2.  Services 
All  ser\'ices. 

3.  Export  Trade  Facilitation  Serx'ices  (as 
they  relate  to  the  Export  of  Products  and 
Services) 

Export  Trade  Facilitation  Services 
including  professional  services  in  the 
areas  of  government  relations,  foreign 
trade  and  business  protocol,  marketing, 
marketing  research,  negotiations,  joint 
ventures,  shipping,  export  management, 
advertising,  documentation,  insurance 
and  financing,  trade  show  exhibitions, 
organizational  development, 
management  strategies  and  transfer  of 
technology. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands.) 

Export  Trade  Activities  and  Methods  of 
Operation  ^ 

1.  To  engage  in  Export  Trade  in  the 
Export  Markets  as  an  Export 
Intermediary,  William  E.  Elliott  (d/b/a 
Export  Exchange)  may: 

a.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

b.  Engage  in  promotional  and 
marketing  activities  as  they  relate  to 
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exporting  Products  and/or  Ser\'ices  to 
the  Export  Markets; 

c.  Enter  into  exclusive  export  sales 
agreements  with  Suppliers  for  the 
export  of  Products  and/ or  Services  for 
sale  in  the  Export  Markets;  such 
agreement  may  prohibit  Suppliers  from 
exporting  independently  of  William  E. 
Elliott  (d/b/a  Export  Exchange); 

d.  Enter  into  exclusive  and/or 
territorial  agreements  with  distributors 
in  the  Export  Markets; 

e.  Establish  the  price  of  Products  and/ 
or  Services  for  sale  in  the  Export 
MaHcets: 

f.  Allocate  export  orders  among 
Suppliers;  and 

g.  Exchange  information  on  a  one-on- 
one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  in  order  that 
William  E.  Elliott  (d/b/a  Export 
Exchange)  can  determine  and  effectively 
coordinate  the  availability  of  supplies 
for  export  with  distributors. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation. 
William  E.  Elliott  (d/b/a  Export 
Exchange)  will  not  intentionally 
disclose,  directly  or  indirectly,  to  any 
Supplier  any  information  about  any 
other  Supplier's  costs,  production, 
capacity,  inventories,  domestic  prices, 
domestic  sales,  or  U.S.  business  plans, 
strategies,  or  methods  that  is  not  already 
generally  available  to  the  trade  or 
public. 

2.  William  E.  ElUott  (d/b/a  Export 
Exchange)  will  comply  with  requests 
inade  by  the  Secretary  of  Commerce  on 
behalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Art, 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent. 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services, 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
find/ or  Service. 


Protection  Provided  by  the  Certificate 

This  Certificate  protects  William  E. 
Elliott  (d/b/a  Export  Exchange)  and  its 
employees  acting  on  its  behalf  from 
private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
William  E.  Elliott  (d/b/a  Export 
Exchange)  from  engaging  in  conduct  not 
specified  in  this  Certificate,  but  such 
conduct  is  subject  to  the  normal 
application  of  the  antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  William  E.  Elliott  (d/b/a 
Export  Exchange)  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  or  by  the 
Attorney  General  concerning  either  (a) 
the  viability  or  quality  of  the  business 
plans  of  William  E.  Elliott  (d/b/a  Export 
Exchange)  or  (b)  the  legality  of  such 
business  plans  of  William  E.  Elliott  (d/ 
b/a  Export  Exchange)  under  the  laws  of 
the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  any  foreign  country.  The  application 
of  this  Certificate  to  conduct  in  export 
trade  where  the  United  States 
Government  is  the  buyer  or  where  the 
United  States  Government  bears  more 
than  half  the  cost  of  the  transaction  is 
subject  to  the  limitations  set  forth  in 
Section  V.  (D.)  of  the  "Guidelines  for  the 
Issuance  of  Export  Trade  Certificates  of 
Review  (Second  Edition)".  50  Fed,  Reg. 
1786  (January  11. 1985), 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C,  20230. 

Doted:  November  14, 1994, 
W.  Dawn  Busby. 

Director,  Off  ice  of  Export  Trading  Company 
Affairs. 
[FR  Doc  94-285C2  Filed  11-17-94;  8:45  araj 

BltUNC^CODE  3510-OR-P 


U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration.  Commerce, 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisor)'  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets:  (2)  assists  the  Secretarj'  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  tlie 
formation  of  long-term  supplier 
relation.ships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 
DATE  AND  LOCATION:  The  meeting  will  be 
held  on  Thursday.  December  1. 1994 
from  10:00  a.m.  to  3:30  p.m.  at  tlie  U.S. 
Department  of  Commerce  in 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck.  Office  of  Automotive 
Affairs,  Trade  Development.  Main 
Comme.xe.  Room  4036,  Washington.  DC 
20230.  telephone:  (202)  482-1418. 
SUPPLEMENTARY  MFORMATiON:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5. 
1994.  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act.  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  pur\'iew  of 
5  U,S,C  552b  (c)(4)  and  (9)(B),  A  copy 
of  the  Notice  of  Determination  is 
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available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020, 
Main  Commerce. 

Dated:  November  9, 1994. 
Henry  P.  Misisco, 

Director,  Office  ofAutomotiw  Affairs. 

IFR  Doc.  94-28535  Filed  11-17-94;  8:45  am] 

BILUNG  COOC  3S10-DR-I> 


United  States-Canada  Free>Trade 
Agreement,  Article  1904  Binationai 
Panel  Reviews;  Notice  of  Decision  of 
Panel 

AGENCY:  North  American  Free-Trade 

Agreement  (NAFTA)  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  decision  of  Binationai 

Panel. 

SUMMARY:  By  a  decision  dated 
November  4, 1994,  the  Binationai  Panel 
reviewing  the  flnal  affirmative  injury 
determination  made  by  the  U.S. 
International  Trade  Commission  (ITC) 
respecting  Certain  Flat-Rolled  Carbon 
Steel  Products  from  Canada  (Secretariat 
File  No.  USA-93-1904-05)  affirmed  the 
determination  of  the  ITC.  A  copy  of  the 
complete  panel  decision  is  available 
from  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binationai 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  counter\'ailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Pules  of  Procedure  for 
Article  1904  Binationai  Panel  Reviews 
("Rules").  The  Rules  were  published  in 
the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 


of  Procedure  for  Article  1904  Binationai 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  A  consolidated  version  of  the 
amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  Rules  were  further 
amended  and  published  in  the  Federal 
Register  on  February  8. 1994  (59  FR 
5892).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  the 
Rules,  as  amended. 

Background 

On  June  30, 1992,  a  coalition  of  U.S. 
steel  manufacturers  filed  a  petition  with 
the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  alleging  that  the  domestic 
steel  industry  was  materially  injured  or 
threatened  with  injury  by  reason  of 
dumped  imports  from  Canada,  among 
other  countries.  In  August  1992.  the 
Commission  made  preliminary 
affirmative  dumping  determinations 
with  respect  to  corrosion-resistant  steel 
products  fit)m  several  countries.  On 
September  16, 1993,  the  Commission 
determined  that  a  domestic  industry 
was  materially  injured  by  reason  of 
dumped  or  subsidized  imports  of 
corrosion-resistant  steel. 

The  Commission  found  that,  with 
respect  to  corrosion-resistant  steel,  there 
were  two  like  products:  corrosion- 
resistant  clad  plate  and  corrosion- 
resistant  steel  other  than  clad  plate.  A 
majority  of  the  Commission  decided 
that  the  domestic  industry  producing 
corrosion-resistant  clad  plate  was  not 
materially  injured  or  threatened  with 
injury  by  reason  of  the  subject  imports. 
Tbe  Commission  further  decided  that 
the  industry  producing  corrosion- 
resistant  steel  other  than  clad  plate  was 
materially  injured  by  reason  of  the 
subject  imports.  The  Panel  review 
addressed  only  the  Commission's 
determination  that  the  domestic 
industry  has  been  materially  injured  by 
reason  of  imports  of  corrosion-resistant 
steel  flat  products,  other  than  clad  plate, 
from  Canada. 

Panel  Decision 

On  November  4, 1994,  the  Binationai 
Panel  affirmed  the  final  affirmative 
injury  determination  respecting  flat- 
rolled,  corrosion-resistant  carbon  steel 
products  from  Canada  made  by  the  U.S. 
International  Trade  Commission  on 
September  16, 1993. 

A  Notice  of  Final  Panel  Action  will  be 
issued  on  the  eleventh  (11)  day 
following  the  issuance  of  the  decision 
(November  15, 1994). 


Dated:  November  14, 1994. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
[PR  Doc.  94-28501  Filed  11-17-94;  8:45  ami 

BILLING  CODE  3510-GT-M 


National  Telecommunications  and 
Information  Administration 

Advisory  Council  on  the  National 
Information  Infrastructure;  Notice  of 
Open  Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA). 
ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  United  States  Advisory 
Council  on  the  National  Information 
Infrastructure,  created  pursuant  to 
Executive  Order,  12864,  as  amended. 

SUMMARY:  The  President  established  the 
Advisory  Council  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  NIL  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  the  NIL  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
affordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 
provide  secretariat  services  to  the 
Council. 

Authority:  Executive  Order  12864,  signed 
by  President  Clinton  on  September  15, 1993, 
and  amended  on  December  30, 1993  and  June 
13, 1994. 

DATES:  The  Nil  Advisory  Council 
meeting  will  be  held  on  Tuesday, 
December  6, 1994  from  8:30  a.m.  until 
4:30  p.m. 

ADDRESSES:  The  Nil  Advisory  Council 
meeting  will  take  place  at  the 
Department  of  Commerce  Auditorium, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Celia  Nogales  (or  Ms.  Meggan 
Griggs,  alternate).  Designated  Federal 
Officer  for  the  Advisory  Council  on  the 
National  Information  Infrastructure, 
National  Telecommunications  and 
Information  Administration  (NTIA); 
U.S.  Department  of  Commerce,  Room 
4892;  14th  Street  and  Constitution 
Avenue,  N\V.,  Washington,  DC  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  nii@ntia.doc.gov. 
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SUPPLEMENTARY  INFORMATION:  Future 
meetings  of  the  Advisory  Council  on  the 
National  Information  Infrastructure  are 
planned  on  January  26, 1995  in  Raleigh, 
North  Carolina  and  March  10, 1995  in 
Los  Angeles,  California. 

Agenda 

1.  Opening  Remarks  by  the  Co-Chairs 
(Delano  Lewis,  Ed  McCracken). 

2.  Review  of  Progress  on  Mega- 
Projects. 

3.  Education  and  Electronic 
Commerce  Principles. 

4.  Intellectual  Property  and  Privacy 
Principles. 

5.  Universal  Access  Principles. 

6-.  Discussion  of  Global  Information 
Infrastructure  Issues. 

7,  Public  Discussion,  Questions  and 
Answers. 

8.  Next  Meeting  Date  and  Agenda 
Items. 

Public  Participation 

The  meeting  will  be  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis.  Any 
member  of  the  public  requiring  special 
services,  such  as  sign  language 
interpretation,  should  contact  Meggan 
Griggs  at  202-482-1835. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Council's  affairs  at  any  time  before 
or  after  the  meetings.  Comments  should 
be  submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  address  listed 
above. 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  of  the 
Advisory  Council  meeting  may  be 
obtained  through  Bulletin  Board 
Services  at  202-501-1920,  202-482- 
1199,  over  the  Internet  at  iitf.doc.gov,  or 
-from  the  U.S.  Department  of  Commerce, 
National  Telecommunications  and 
Information  Administration,  Room 
4892, 14th  Street  and  Constitution 
Avenue,  NW.;  Washington.  DC  20230, 
Telephone  202-482-1835. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 

IFR  Doc.  94-28514  Filed  11-17-94;  8:45  am] 

BILLING  CODE  3510-60-P-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Taiwan 

November  15. 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6719.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carrj'forward  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  58  FR  65347.  published  on 
December  14. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  ail 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  15, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8, 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 


concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1994  and  extends 
through  December  31, 1994. 

Effective  on  November  15, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
December  8, 1993  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement. 
effected  by  exchange  of  notes  dated  August 
21, 1990  and  September  28, 1991,  as 
amended: 


Category 


Within  Group  I 
group 

351  

651  


sub- 


Adjusted  twelve-montti 
limit' 


434,744  dozen. 
408.082  dozen. 


'  The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31.  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  94-28576  Filed  11-17-94;  8;45  am) 

BILUNG  CODE  3S10-OR-F 


Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Thailand 

November  15,  1994. 
AGENCY:  Committee  for  the 
Implementation  of  Te.xtile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  November  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  369-D 
is  being  increased  for  carryover 
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A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  59  FR  21962,  published  on  April  28, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  fi>r  the  fanpleoientation  of  Textile 
Agreements 
Niovember  15, 1994. 
Q)mmissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conimissioner  This -directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  21, 1994  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufectured  in  Thailand  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  November  IS,  1994,  you  are 
directed  to  amend  the  April  21, 1994 
directive  to  increase  the  limit  ibr  Category 
369-D''  to  200,973  kilograms^,  as  provided 
under  the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Thailand. 

The  CommiMee  for  the  implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
ActingCbaianaa,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  94-28577  Filed  11-17-94;  8:45  am] 

BHJJNG  CODE  Mia-OA-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additfons 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


'  Category  3B9-D:  only  HTS  nambers 
6302.60.0010,  6302.91.0005  and  6302.91.0045. 

'The  limit  hat  not  been  •d)>i«M<l  M  account  for 
any  imports  taspamtd  after  Oeoember  .31, 1993. 


ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  tiy  aonproilt 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  19, 1994. 
ADDRESS:  Committee  for  Purdiase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefierson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
12,  September  23  and  30, 1994,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (59  FR  41434,  48864 
and  49913)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  -services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  &e  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurent 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  whidi  would  accompli^ 
the  objectives  of  the  Javrts-Wagrter- 
O'Day  Act  (41  U.SX1  4€-48c)  in 
connection  with  the  commodities  ^d 
services  proposed  for  adftition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  f^tKurement  List; 

Commodities 

Pencil,  Mechanical 
7520-01-306-1581 


7520-01-385-7362 
Services 

)anitoriaI/Custodial,  U.S.  Border  Station, 

Customs  Building  and  Truck  Stop  406 

and  410  Virginia  Street,  San  Dit^, 

California 
Mailing  Service,  U.S.  Department  of 

Commerce,  Bureau  of  Economic 

Analysis,  Washington,  DC 
Switchboard  Operation,  Veterans 

Administration  Medical  Center,  San 

Francisco,  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  cw  options 
exercised  under  those  contracts. 
G.  John  Heyer, 
General  Counsel. 

IFR  Doc.  94-28554  Filed  11-17-94;  8:45  am) 
aiujNG  oooe  tno-as-p 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Prtxnn-ement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  bhitd  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  19, 1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  23. 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notioe 
(59  FR  48864)  of  proposed  addition  to 
the  Procurement  List. 

Comments  were  received  from  a 
previous  contractor  in  response  to  a 
request  for  sales  data.  The  contractor 
indicated  a  decline  in  its  sales  over  an 
unspecified  period  and  opened  that 
addition  of  the  floorboard  to  the 
Procurement  List  would  decrease  its 
sales.  The  contractor's  General  Manager 
also  offered  to  fill  a  vacant  seat  on  the 
Committee. 

The  contractor  did  not  win  the 
ciurent  contractor  for  the  fioorboarcl  and 
is  thus  not  a  current  contractor  on 
which  the  Committee  is  required  to 
assess  impact.  Accordingly,  given  its 
failure  to  provide  specific  information 
on  how  the  Committee's  action  would 
harm  the  contractor's  business,  the 
Committee  must  conclude  that  all  the 
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contractor  is  losing  is  an  opportunity  to 
compete  for  future  contracts  for  the 
floorboard.  The  Committee  does  not 
consider  this  loss  to  constitute  severe 
adverse  impact. 

The  Committee  does  not  have  any 
vacancies  in  its  membership  at  this  time 
for  which  the  contractor's  General 
Manager  meets  the  statutory 
qualifications. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
(.omniodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

rioorboard,  Vehicular 
2510-01-063-3892 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exsercised  under  those  contracts. 
G.  John  Heyer, 
General  Counsel. 
IFR  Doc.  94-28555  Filed  11-17-94;  8:45  ami 

BILUNG  CODE  6S20-33-P 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  19, 1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
listed  below  fi-om  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
ser\'ice  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
oir  which  they  are  providing  additional 
information. 

The  following  commodity  and  service 
have  been  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodity 
Folder,  File 

7530-00-200-4308 

(Requirements  for  the  Stockton,  CA  depot 
only) 


NPA:  Lions  Club  Industries  for  the  Blind,  Inc. 

Durham,  North  Carolim 
Raleigh  Lions  Qinic  for  thi  Blind.  Inc. 

Raleigh,  North  Carolina 

Service 

Switchboard  Operation,  Department  of 
Veterans  Affairs  Medical  Center.  4300 
West  7th  Street,  North  Little  Rock. 
Arkansas,  NPA:  Pathfinder  Schools.  Inc.. 
)acksonvillc.  Arkansas 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  94-28556  Filed  11-17-94:  8:45  am) 

BILUNO  CODE  6820-33-P 


Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  from  Procurement  List. 
SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities,  a  military  resale 
commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  services 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE*RECEtVED  ON  OR 
BEFORE:  December  19,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Ariington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons . 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities,  military  resale 
commodity  and  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
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entities  other  than  the  small 
organizations  that  will  fumi^  the 
commodities,  military  resale  commodity 
and  service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  eccmomic  impact  on  current 
contractors  for  the  commodities, 
military  resale  commodity  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  himish  the 
commodities,  military  resale  commodity 
and  service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodity  and  service 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certincation  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities,  military 
resale  commodity  and  service  have  been 
proposed  for  addition  to  Proi^rement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Co/nmod/fj'es 

Cleaning  Compound  (non-abrasive  cleaner/ 
degreaser) 

7930-0O-NIB-0022  (Trigger  Spray,  22  oz.) 

7930-00-NIB-0023  (Renil,  22  oz.) 

7930-0O-N1B-0O24  (Aerosol,  20  oz.) 

793O-0O-N1B-0O25  (1  gallon) 

7930-OO-NIB-0026  (5  gallon) 

7930-00-NIB-0027  (15  gallon) 

7930-0O-NIB-0O28  (55  gallon) 
(citrus  based  cleaner/degreaser) 

793C)-0(>-NIB-OO31  (Trigger  Spray,  22  oz.) 

7930-OO-N1B-0032  (Refill,  22  oz.) 

793O-00-NIB-0033  (Aerosol,  20  oz.) 

7930-00-NIB-0G34  (1  gallon) 

793O-OO-N1B-0035  (5  gallon) 

7930-00-N1B-0036  (15  gallon) 

7930-00-N1B-0037  (55  gallon) 
(Requirements  for  the  General  Services 

Administration) 
NPA:  Lighthouse  for  the  Blind.  St.  Louis, 
Missouri 

Military  Resale  Commodity 

Refill.  Mop.  Dust 

M.R.  985 

NPA:  Mississippi  Industries  for  the  Blind 

lackson,  Mississippi 
Industries  of  the  Blind,  Inc.,  Grocnslxiro, 

North  Carolina 

Service 

Patient  Escort  Service.  Velcmns 

Administration  Medical  Center.  508 
Fulton  Street,  Durham,  North  Carolina 

NPA:  Durham  Exchange  Club  industries.  Inc., 
Durham,  North  Carolina 

Deletions 

The  following  commodities  and 
services  have  been  proposed  for 
deletion  from  the  Procurement  List: 


Commodities 
Pallet.  Wood 

399O-00-NSH-00tt9 
Test  Set,  Lead 

6625-00-553-1442 

.Services 

Cardboard  and  Paper  Scrap  Recovery,  New 

Cumberland  Army  Depot.  New 

Cumberland,  Pennsylvania 
Commissarj'  Shelf  Stocking  and  Custodial, 

Lovvr>'  Air  Force  Base,  Colorado 
Janitorial/Custodisl,  Defense  Logistics 

Agency,  Defense  National  Stockpile 

Zone,  HMW-New  Haven  Depot,  State 

Route  14,  3  Miles  East  of  New  Haven, 

New  Haven.  Indiana 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center.  200  Baker  Road,  Pittsfield, 

Massachusetts 
janitorial/Custodial,  Wilson  Kramer  U.S. 

Army  Reserve  Center,  2940  Airport 

Road.  Bethlehem,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  Anderson,  South  Carolina 
lanitorial/Custodial  for  the  following 

locations: 
Federal  Building.  130  East  Main  Street, 

Carthage,  Tennessee  Federal  Building, 

118  East  Locust  Street,  Lafayette, 

Tennessee 
lanitorial/Custodial,  Social  Security 

Administration  Building,  1891  South  3r(l 

Street,  Memphis,  Tennessee 
lanitorial/Custodial,  U.S.  Army  Reserve 

Center,  2501  Fraiser,  Conroe,  Texas 
Janitorial/Grounds  Maintenance,  U.S.  Army 

Reserve  Center.  Caesar  Crcrk  Lake,  Ohio 
G.  John  Heyer, 
General  Counsel. 
|FR  Doc.  94-28557  Filed  11-17-94;  8:45  am] 

BILLING  CODE  6S20-33-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  D^ense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  December  6, 1994; 
December  13. 1994;  December  20. 1994; 
and  December  27,  1994,  at  10:00  a.m.  in 
Room  800,  Hoffman  Building  #  1. 
Alexandria.  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
infernal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 


with  a  guarantee  that  the  data  will  be 
held  in  confidence. 

However,  members  of  the  public  who 
may  wi.sh  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Conunittee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon.  Washington,  DC  20301-4000. 

Dated:  November  14, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  D<x;.  94-28476  Filed  11-17-94;  8:45  am] 
BILUNG  CODE  S00O-04-U 


Department  of  the  Air  Force 

Notice  of  Intent  to  Prepare  a 
Supplemental  Environmental  Impact 
Statement  for  Disposal  of  Pease  Air 
Force  Base,  NH 

Lead  Agertcy:  Department  of  the  Air 
Force. 

Cooperating  Agency:  Department  of 
Transportation.  Federal  Aviation 
Administration. 

The  Department  of  the  Air  Fon.e  will 
prepare  a  Supplemental  Environmental 
Impact  Statement  (SEIS)  for  disposal  of 
Pease  Air  Force  Base  (AFB),  New 
Hampshire,  in  accordance  writh  the 
National  Environmental  Policy  A<;1 
(NEPA)  and  decisions  rendered  on 
August  29.  1994  in  the  US  District  Conn 
of  New  Hampshire  (Conservation  Law 
Foundation,  Inc  and  Town  of 
Newington  v.  Department  of  the  Air 
Force,  et  al). 

Pease  AFB  was  closed  under  the 
provisions  of  the  Base  Closure  and 
Realignment  Act  of  1988  (Public  Law 
100-526).  Previous  environmental 
documentation  included  the  Final 
Environmental  Impact  Statement  for  the 
Closure  of  Pease  AFB,  New  Hampshire 
(May,  1990)  and  subsequent  Record  of 
Decision  (ROD)  (July,  1990);  and  the 
Final  Environmental  Impact  Statement 
for  Disposal  and  Reuse  of  Pease  AFB, 
New  Hampshire  (July,  1991).  with 
subsequent  RODs  is.sued  in  August, 
1991  and  April,  1992. 

On  March  26,  1992.  the  Conservation 
Law  Foundation  filed  a  citizen's  suit 
against  the  US  EPA  and  the  Air  Force 
alleging  violations  of  NEPA  and  the 
Clean  Air  Act  (CAA)  in  the  preparation 
of  the  July,  1991  Disposal  and  Reuse 
EIS.  The  US  District  Court  found  the  Air 
Force  had  not  complied  with  NEPA  and 
ordered  preparation  of  a  Supplemental 
EIS.  As  ordered  by  the  Court,  the  Air 
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Force  is  preparing  an  SEIS  to  provide 
additional  information  regarding  the 
following: 

a.  Compliance  of  the  Pease 
redevelopment  with  the  1990  CAA 
Amendments,  specifically  the  manner 
in  which  the  project  will  comply  with 
the  interim  emission  reduction 
requirements  for  ozone  precursors. 

b.  A  discussion  of  1991  carbon 
monoxide  air  quality  modeling  results 
tor  selected  traffic  intersections  around 
the  base. 

c.  The  air  quality  impact  on  the  State 
of  Maine. 

d.  Alternative  mitigation  measures. 

e.  The  impact  of  proposed 
redevelopment  on  surrounding 
u'f^lands. 

F.  A  summary  of  the  current  status  of 
the  Installation  Restoration  Program, 
specifically  tlie  Remedial  Designs  and 
Remedial  Actions  in  place  to  clean  up 
hazardous  waste  sites. 

The  scoping  process  is  not  required  in 
the  preparation  of  an  SEIS,  however  the 
.Air  Force  will  accept  inputs  from 
federal,  state,  or  local  agencies,  or  any 
other  interested  parties,  concerning 
potential  environmental  issues.  To 
ensure  that  the  Air  Force  will  have 
sufficient  time  to  consider  public 
inputs,  comments  should  be  forwarded 
to  the  address  provided  below  by 
De<:ember  20, 1994.  Input  and  further 
inquiries  regarding  the  SEIS  activities 
.'ihould  be  directed  to:  Jonathan  D. 
I'arthing.  Chief,  Environmental  Analysis 
Division.  HQ  AFCEE/ECA.  810B 
Chennauit  Road,  Brooks  AFB.  TX 
78235-5318.  Telephone:  (210)  536- 
'<802. 

l.iat  of  Subjects 

Environmental  Protec:tion, 
Eniironmental  Impact  Statement,  US 
Air  Force,  Pease  AFB,  Defense  Base 
Closure  and  Realignment. 
Patsy  ).  Conner, 

A  ir  Force  Federal  Begisier  Lisi  ison  Officer 
tl  KDoc.  94-28696  Filed  11-17-94:  8:45  ami 

BILUNG  COOE  3910-01-P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

AGENCY:  President's  Advisory 
Commission  on  Educational  Excellenc* 
lor  Hispanic  Americans. 
AcnON:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
;iiid  agenda  of  a  forthcoming  metiting  of 
\\w  President's  Advisory  Commission 
on  Educational  Excellenci^  for  Hi.spanic 


Americans.  This  notice  also  describes 
the  functions  of  the  Commission.  Notice 
of  this  meeting  is  required  under 
Section  lD(a)(2)  of  the  Federal  AdvLsory 
Committee  Act. 

DATES  AND  TIMES:  December  2  and  3, 
1994.9a.m.-5  p.m. 
ADDRESSES:  Embassy  Row  Hotel,  2015 
Massachusetts  Avenue.  N\V., 
Washington.  DC  20036. 
FOR  FURTHER  WFORMATION  CONTACT: 
Marsha  Harper.  Telephone;  (202)  205- 
2420. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  is  established  under 
Executive  Order  12900  on  February. 
1994.  The  Commission  is  established  to 
advise  on  Hispanic  achievements  of  the 
National  Goals,  as  well  as  other 
educational  accomplishments.  The 
meeting  of  the  Commission  is  open  to 
the  public.  The  Agenda  includes: 

December  2, 1994,  Friday,  9  a.m.-5 
p.m.  Commission  Orientation  and  panel 
presentation  by  Federal  Agency  officials 
and  Working  Group  Sessions. 

December  3,  1994.  Saturday,  9  a.m.- 
5  p.m.  Continuation  of  All  Day  Strategic 
Planning  Session. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
for  Hispanic  Education  at  600 
Independence  Avenue,  SW.,  Room 
6442.  Washington.  EX:  20202  from  the 
hours  of  9  a-m.  to  5  p.m. 

Dated:  November  14, 1994. 
Mario  Moreno. 
Assistant  Secretary.  Office  of 
Inter^owmmental  and  Interagency  Affairs. 
IFK  Doc.  94-28558  Filed  11-17-94;  8:45  am] 

BILLING  COOE  4000-Ot-M 


DEPARTMENT  OF  ENERGY 

Clean  Coal  Technology  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Request  for  Expressions  of 
Interest. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Office  of  Fossil  Energy 
(FE),  is  uvsuing  this  Announcement  to 
request  Expressions  of  Interest  in 
Commercial  Clean  Coal  Technology 
Projects  in  Foreign  Countries  in 
accordance  with  the  guidance  provided 
by  the  Congress.  DOE  is  directed  to 
make  the  international  dissemination  of 
Clean  Coal  Technologies  (CCTs)  an 
integral  part  of  its  policy  to  reduce 
greenhouse  gas  emissions  in  developing 
countries.  Accordingly,  DOE  is  required 
to  solicit  Statements  of  Interest  in 


commercial  projects  employing  CCTs  in 
countries  projected  to  have  signifi<:ant 
grouth  in  greenhouse  gas  emissions. 
Additionally,  DOE  shall  submit  to  the 
Congress,  by  April  15, 1995,  a  report 
that  anal^'zes  the  information  contained 
in  the  Statements  of  Interest,  and  that 
identifies  the  extent  to  which  various 
types  of  Federal  incentives  would 
accelerate  the  commercial  availability  of 
these  technologies  in  an  international 
context.  Specific  information  regarding 
the  preparation  and  submittal  of 
Statements  of  Interest  follows. 
DATES:  The  deadline  for  receipt  of 
submittals  at  the  address  idetnifird 
below  is  3:30  p.m..  E.S.T..  on  Fridav,  the 
13thof  January  1995. 

Presubmittai  Conference:  A 
Presubmittal  Conference  for  this 
invitation  for  Statements  of  Interest  will 
be  held  on  Wednesday,  December  14, 
1994,  at  10«0  a.m.  local  Washington, 
D.C.,  time  in  the  DOE  Auditorium  of  the 
Forrestal  Building,  as  noted  below.  The 
purpose  of  this  meeting  v\  lil  be  to 
provide  the  opportunity  for  prospective 
respondents  to  gain  a  better 
understanding  and  clarification  of  the 
objectives  and  requirements  of  this 
Announcement.  "The  Conference  will  be 
conducted  informally  to  facilitate 
constructive  dialog,  and  advance 
submittal  of  questions  or  comments  is 
not  required.  Seating  will  be  available 
on  a  first-come-first-ser\'ed  basis. 

The  Presubmittal  Conference  will  Ix; 
held  at  the  following  location: 
Departmental  Auditorium.  U.S. 
Department  of  Enei:gy,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  D.C.  20585. 

Attendees  must  enter  via  the  Main 
Lobby  of  the  Forrestal  Building,  register 
for  the  Conference,  and  obtain  an  acce.ss 
pass  lor  the  purpose  of  the  meeting. 
Accordingly,  please  take  this 
registration  process  into  account  in 
planning  your  arrival  time. 
ADDRESSES:  Mailed  submittals  should  be 
addrusstid  to:  Dr.  Howard  Feibus, 
Director,  Office  of  Clean  Coal 
Technology.  Fossil  Energy,  FE-221  (270 
CC),  U.S.  Department  of  Energy. 
Washington.  D.C.  20585. 
FOR  FURTHER  WFORMATION  CONTACT:  For 
further  information  on  this 
Announcement,  contact  Dr.  Howard 
Feibus,  Director.  Office  of  Clean  Coal 
Technology.  Fossil  Energy.  FE-221  (270 
CC).  U.S.  Department  of  Eneigv, 
Washington.  DC.  20585. Tel.  (.301) 
90.3-4348,  Facsimile  (301 )  903-0243. 

SUPPLEMENTARY  WFORMATION: 

Background 

This  Announcement  is  issued 
pursuant  to  the  Conference  Report,  No. 
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103-740,  to  accompany  Pub.  L.  No. 
103-332,  the  Department  of  the  Interior 
and  Related  Agencies  Appropriations 
Act,  1995,  and  the  guidance  contained 
in  the  corresponding  Senate  and  House 
Reports,  Nos.  103-294  and  103-551, 
respectively.  The  following  is  a 
summary  description  of  DOE's  CCT 
Program,  international  and  other 
recommendations  that  have  been 
proposed  by  various  parties  regarding 
the  future  of  the  Program,  and  the 
Congressional  guidance  for  this 
Announcement. 

Potential  respondents  are  advised  that 
DOE  has  no  monies  or  wrherewithal  to 
fund,  or  to  otherwise  provide  any 
incentive  in  support  of,  any  of  the 
projects  that  may  be  proposed,  does  not 
anticipate  endorsing  or  supporting  any 
proposals  pursuant  to  this 
Announcement,  and  cannot  reimburse 
submitters  for  any  expenses  they  may 
incur  in  responding  to  this 
Announcement.  This  solicitation  is 
being  conducted,  as  requested  by  the 
Congressional  guidance,  so  that 
Congress  may  have  the  information  it 
requires  in  order  to  consider  the 
technical,  economic,  and  environmental 
aspects  of  various  incentives  to  support 
international  CCTs,  and  their  merits  for 
potential  future  support. 

DOE'S  CCT  Program 

The  burning  of  coal  releases  carbon 
dioxide  (CO2),  sulfur  dioxide  (SO2), 
oxides  of  nitrogen  (NOx),  particulate 
matter,  and  ash.  The  business  of  DOE's 
CCT  Program  is  to  develop  and 
demonstrate  the  means  of  economically 
utilizing  coal  with  attendant  minimal 
emissions  of  these  undesirable 
pollutants.  When  we  speak  of  CCTs,  we 
mean  coal-based  systems  that  offer 
significant  benefits  when  used  for 
power  generation,  pollution  control,  or 
the  conversion  of  coal  into  other 
alternate  energy  products.  The  challenge 
confronting  us  for  the  future  is  less 
whether  coal  will  be  used,  but  more  to 
ensure  that  its  use  is  accomplished  in 
the  most  efficient  manner 
(thermodynamically  and  economically) 
consistent  with  the  least  adverse  impact 
on  the  environment.  Environmental 
requirements  have  joined  with  cost 
reduction  to  become  the  primary  forces 
driving  coal  technology  development  in 
new  directions.  A  responsive  and 
successful  technology  development  and 
demonstration  program  is  essential  to 
realizing  sustainable  economic  and 
environmental  development  of  our  coal 
resei^es,  both  domestically  and  on  a 
global  basis. 

The  CCT  Program  initiative  is  the 
largest  technology  development  and 
demonstration  effort  now  underway  in 


DOE.  To  date,  the  level  of  funding  has 
responded  directly  to  the  strategic 
importance  of  coal  in  the  U.S.  economy 
and  the  international  marketplace,  and 
has  recognized  the  need  to  develop 
solutions  for  the  problems  (economic 
and  environmental)  associated  with 
meeting  increased  demand  for  this 
source  of  energy.  The  fact  that  the 
present  and  near  term  future  of  coal  as 
an  energy  source  depends  upon 
continued  advances  in  coal  utilization 
technology  has  been  accepted,  and  is 
being  acted  upon. 

The  CCT  Program  is  a  technology 
development  and  demonstration  effort, 
jointly  funded  by  the  Government  and 
industry,  whereby  the  most  promising 
of  the  advanced  coal-based  technologies 
are  being  moved  into  the  marketplace 
through  demonstration.  The 
demonstration  effort  is  at  a  scale  large 
enough  to  generate  tlie  data  needed  by 
the  public  sector  to  judge  the 
commercial  potential  of  the  processes 
being  developed.  The  goal  of  the 
Program  is  to  make  available  to  the  U.S., 
and  indeed  to  the  global,  energy 
marketplace  a  number  of  advanced, 
more  efficient,  and  environmentally 
responsive  coal  utilization  technologies. 
These  technologies  will  reduce  or 
eliminate  the  economic  and 
environmental  impediments  that  limit 
the  full  use  of  coal.  This  activity  and  the 
resulting  processes  that  will  be 
commercialized  are  in  recognition  of  the 
strategic  importance  of  coal  to  the  U.S. 
economy  and  the  international 
marketplace.  They  are  efforts  that  will 
resolve  the  conflict  between  the 
increasing  use  of  coal  and  the  growing 
concern  about  the  environmental  impact 
of  such  use. 

The  Program,  as  directed  by  Congress, 
has  consisted  of  five  competitive 
solicitations  for  cost-shared 
demonstration  proposals,  such  that 
there  now  are  45  projects  in  the  Program 
with  a  combined  estimated  cost  of  about 
7  billion  dollars.  Of  particular 
importance  to  DOE  is  the  level  of 
financial  participation  in  these  projects 
by  the  private  sector.  Although  the 
Congress,  in  its  guidance,  requires  that 
such  participation  be  a  minimum  of  50 
percent,  the  participants  are  voluntarily 
providing  an  overall  average  of  66 
percent  of  the  funds  in  the  Cooperative 
Agreements  that  have  been  negotiated  to 
date. 

The  Future  of  DOE's  CCT  Program 

With  the  announcement  of  the  results 
of  the  fifth  competitive  CCT  solicitation 
in  May  1993,  the  goals  of  the  CCT 
Program  as  originally  envisioned  by  the 
U.S.  and  Canadian  "Special  Envoys  on 
Acid  Rain"  have  been  largely  met,  as 


innovative  pollution  control 
technologies  are  beginning  to  move  into 
the  marketplace.  By  the  completion  of 
this  fifth  "round,"  the  Program  will 
have  laid  the  basis  for  a  new  generation 
of  advanced  industrial  and  electric 
power  technologies.  In  the  course  of 
evaluating  future  prospects  for  DOE's 
CCT  Program,  in  its  May  1994  report  to 
the  Congress  .entitled,  "CCT  Program: 
Completing  the  Mission,"  DOE  found 
that  "an  expansion  of  the  current 
demonstration  program  in  the  form  of 
an  additional  round  of  competition  is 
not  recommended."  However,  the  report 
conjectured  a  likelihood  that,  by  virtue 
of  possible  termination  of  one  or  two 
CCT  projects  prior  to  completion,  "$150 
million  would  be  available  both  to  fund 
new  initiatives  and  provide  program 
direction  in  the  out  years."  Thus,  DOE 
recommended  "that  Congress  initially 
establish  an  International  Technology 
Transfer  Program." 

In  its  Fiscal  Year  (FY)  1995 
Congressional  Budget  Request  for  the 
CCT  Program,  DOE  proposed  to  proceed 
in  this  direction: 

A  new  initiative  is  to  implement  an 
international  program,  in  part  authorized  bv 
Section  1332  of  the  Energy  Policy  Act  of 
1992,  for  CCTs  that  substantially  reduce 
environmental  pollutants,  including 
greenhouse  gases,  in  developing  countries  or 
countries  with  economies  in  transition.  The 
objective  of  the  program  is  to  increase  trade 
exports  and  U.S.  jobs  by  increasing  the 
market  share  for  U.S.  energy  and 
environmental  technology  services  in 
developing  countries  and  to  improve 
environmental  performance  of  existing  and 
new  power  generating  facilities  in  these 
countries.  The  Program  would  finance  a 
portion  of  the  differential  cost  (when 
compared  to  conventional  technology 
currently  used  in  the  host  country)  of  using 
high  efficiency  and  environmentally  sound 
U.S.  technology  in  two  "showcase" 
projects — one  in  China,  another  in  Eastern 
Europe — for  the  generation  of  power  from 
new  facilities  or  the  improvement  of 
performance  of  existing  facilities.  These 
projects  would  be  examples  of  the  U.S. 
Initiative  on  Joint  Implementation  which  is 
consistent  with  the  provisions  of  the 
Presidents  Climate  Change  Action  Plan. 

Prospective  overseas  markets  promise  to 
increase  U.S.  employment  opportunities 
related  to  CCT  sales  and  services.  Eastern 
Europe  and  China  were  selected  since  each 
respectively  far  exceeds  other  regional 
markets  for  rehabilitation  and  new 
applications  for  power  facilities.  It  is 
envisioned  Ithatl  the  project  in  China  will 
involve  integrated  gasification  combined 
cycle  technology  and  [that]  Eastern  Europe 
will  demonstrate  repowering/rehabilitation 
technologies. 

In  response  to  a  request  by  the 
Secretary  of  Energy  for  a  study  of  future 
directions  for  the  CCT  Program,  the 
National  Coal  Council,  in  its  Februar\ 


Federal  Register  /  Vol.  59.  No.  222  /  Friday.  November  18.  1994  /  Notices  59761 


1994  report,  Qean  Coal  Technology  for 
Sustainable  Development, 
recommended  that: 

1.  The  Secretary  of  Eneigy  not  engage  iu 
<iity  further  solicitations  under  the  existing 
QtTT  Pro-am.  Where  unused  funds  exist.  th« 
continuation  of  operating  demonstrations 
should  be  pursued  as  a  means  of  facilitating 
Gooimcrciai  deployment  through  expanded 
iipiTiiting  experience. 

2.  The  Secretary  of  Energy  promote  the  role 
of  i;CT  in  the  environmental  technology 
programs  of  the  Administration;  that  CCTcan 
improve  the  global  environment  as  well  as 
pnjvent  pollution. 

3.  Tlie  Secretary  of  Enejg\'  establish  a  new 
Federal  Clean  Coal  Technology  Incentive 
Program  of  approximately  SI  .5  billion  over 
LS  years  to  stimulate  commercial 
(Icpioyment. 

4.  The  Secretary  of  Energy  ensures  that 
tcitiire governmental  polic>^  c:ontinue«  to  t>e 
nKuiitored  from  the  standpoint  of  the 
competitive  position  of  and  the  ability  to 
ilcployCCT. 

Congressional  Guidance 

In  response  to  these  proposals  and 
recommendations,  the  Senate  Report 
(No.  103-294)  explained  that: 

No  funds  have  been  made  available  for  the 
international  initiative  recommended  by  the 
iidmintstration,  for  a  domestic  commercial 
incentives  program  suggested  by  the  National 
(;oal  Council,  or  for  a  new  round  VI 
piucurement  for  additional  projects.  The 
Cximmittee  Jjelieves  the  highest  priority  for 
this  program  is  to  complete  the  existing 
projects  as  promptly  as  possible,  but  with 
rtxisooiible  assurance  that  sufficient  data  are 
Konerated  to  support  subsequent 
(.iimmercialization  activity. 

Additionally,  Congressional  guidance 
ua.<:  provided  by  the  Senate  Report 
spe<:ific  to  this  solicitation  for 
Statements  of  Interest  in  international 
C^IT  projects,  as  follows: 

The  Conunittee  does,  however,  support 
efforts  by  DOE  in  promoting  exports  of  CCTs. 
particularly  to  countries  experiencing  rapid 
iconomic  development.  These  technologies 
()r<)niise  a  number  of  significant  c:conoraic 
ifid  environmental  benefits.  In  China,  for 
oxiimplc.  the  introduction  of  U.S.  coal-fired 
powr-r  technology  from  the  CCT  program 
wpiild  allow  that  country  to  use  iis  fciierg\' 
rtwmrccs  40  percent  more  efficiently  This 
I  -S.  ifithnology  would  require  30  percent 
i'ss  of  China's  water  resources,  i'otcntial 
'  .irlK)n  dioxide  emissions  from  power 
Hf'iirration  would  be  cut  b>'  40  percent  and 
potential  emissions  of  sulfur,  nitrogen 
oNidns.  and  particulates  would  be  reduced  by 
90  percent  or  more.  While  the  Committee 
does  not  support  the  partiailar  mechanism 
pit»[His€d  by  IX5E  to  initiate  a  showcase 
dumonstration  project  of  CCT  in  China  in  FY 
1  '.W5.  the  Committee  does  recognize  the 
tremendous  environmental  potential  of  CCTs. 
particularly  in  helping  to  reduce  the 
[Missibility  of  future  global  climate  change 
that  may  be  the  result  of  enhanced 
production  of  greenhouse  gases  in 
rtiTvoloping  countries. 


Acconiingly.  DOE  is  directed  to  make  the 
dissemination  of  CCTs  overseas  an  integral 
part  of  its  policy  to  reduce  greenhouse  gas 
emissions  in  developing  countries.  The 
Secretary  |of  Energy]  is  also  directed  to 
solicit,  in  the  Federal  Register,  statements  of 
interest  in  commercial  projects  employing 
CCTs.  and^hatl  submit  to  the  congressional 
committees  of  jurisdiction,  no  later  than 
April  15, 1995.  a  report  that  analyzes  the 
information  contained  in  such  statements  of 
interest  and  that  identifies  the  extent  to 
which  various  types  of  Federal  incentives 
will  accelerate  the  commercial  availability  of 
these  technologies.  This  report  shall 
specifically  discuss  the  interests  in.  prospects 
of.  and  optimal  incentives  for  demonstrating 
(^CTs  in  countries  projected  to  have 
significant  growth  in  greenhouse  gas 
cmiiisions,  usiug  projects  smaller  in  scale 
than  those  proptised  in  the  FY  1995  budget 
request. 

Commeosurate  with  the  above 
guidance.  Conference  Report  No.  103- 
740  accompanying  the  appropriations 
legislation  noted  that: 

The  managers  agree  with  the  Senate 
language  asking  IDOE  toi  solicit  expressions 
of  interest  in  commercial  projects  employing 
CCTs.  limited  to  international  (non-domestic) 
projects  of  the  type  described  in  the  Senate 
report.  These  expressions  of  interest  should 
be  sought  from  U.S. -based  companies  or 
consortia  expecting  to  provide  significant 
domestic  content  to  such  projects. 

Similarly,  the  Congressional  guidance 
provided  by  the  House  Report  No.  103- 
551  noted,  in  part,  that:  The  Committee 
does  not  support  the  construction  of 
"showcase"  facilities  in  international 
markets  as  proposed  by  the 
Administration.  Many  large  projects  to 
prove  the  use  of  gasifiers  in  power 
plants  are  currently  underway  in  the 
United  States,  through  the  CCT 
program,  and  at  several  other  worldwide 
locations.  Gasifiers  of  the  kind 
envisioned  in  the  proposed  China 
project  are  already  operating  in  China  as 
well  as  in  other  areas.  Providing  a 
subsidy  to  one  more  gasification  project 
will  not  make  it  c(Mnmercial  even  if  it 
makes  it  "welcome."  Retrofit 
technologies  for  emissions  control  are 
already  commercial  and  can  be  applied 
to  Eastern  European  markets  provided 
capital  is  available  and  electricity  is 
sold  on  a  commercial  basis.  A  subsidy 
might  be  accepted  in  this  case  also,  but 
does  not  address  the  main  market 
problems  of  lack  of  capital  and  sale  of 
electricity  at  less  than  commercially 
viable  rates. 

Previous  Respondents 

Prospective  submitters  are  advised 
that  previous  respondents  to  any  one  or 
more  of  the  previous  CCT  Program 
solicitations  (Program  Opportunity 
Notices)  are  welcome  to  submit  a 
Statement  of  Intert^t  in  response  to  this 


Announcement.  Respondents  may 
propose  projects  similar  to  those 
previously  submitted,  providing  they 
otherwise  satisfy  the  requirements  set 
forth  in  this  Announcement,  including 
the  international  and  global  climate 
change  aspects. 

Statements  of  Interest  and 
Informational  Proposals 

Statements  of  Interest  and 
informational  proposals  submitted  in 
response  to  this  Aiuiouncement  shall 
propose  an  international  (non-domestic) 
project  that  would  employ  at  least  one 
CCT.  and  that  is  responsive  to  the 
Congressional  guidance  with  regard  to. 
at  a  minimum,  the  following: 

(1)  Sponsored  by  a  U.S. -based  company  or 
consortium; 

(2)  Uxiatitm  in  a  developing  tountrj-.  or  in 
a  country  making  the  transition  from  a 
centrally  planned  to  a  market  economy, 
projected  to  have  significant  growth  iii 
greenhouse  gas  emissions; 

(3)  Capability  of  reducing  greenhouse  gas 
emissions,  particularly  C02,  as  compared  to 
technologies  in  common  use  in  tlie  proposH 
locale; 

(4)  Ver^tility  with  regard  to  effective  usage 
of  various  glo(»tly  available  coal  types  and 
characteristics;  and 

(5)  Likelihood  of  utilization  on  a  broad 
commercial  scale  subsequent  to  successful 
demonstration. 

It  is  important  to  note  that  proposals 
that  do  not  satisfy  the  requirements  for 
locales  in  developing  countries,  or  in 
countries  making  the  transition  from 
centrally  planned  to  market  economies, 
projected  to  have  significant  growth  in 
greenhouse  gas  emissions,  or  having  the 
potential  for  significant  reductions  in 
emissions  from  existing  fac^ities,  will 
be  considered  to  be  unresponsive  to  this 
solicitation  and  hence  will  be  neither 
analyzed  nor  included  in  the  Report  to 
Congress. 

Proposed  projects  may  be  for  either 
electric  utility,  industrial,  or 
commercial  applications,  and  may  be 
suitable  for  either  retrofit  to  existing 
facilities:  repowering.  modernizing,  or 
life-extending  existing  facilities;  or  for 
new  ("grass  roots"  or  "greenfield") 
facilities. 

Interested  parties  may  propose 
multiple  projects,  either  within  a  single 
country  or  in  multiple  countries,  either 
witli  the  same  CCT  or  with  different 
CCTs.  and  either  with  the  same 
requested  type  of  Federal  incentive  or 
with  different  incentives.  However,  each 
proposed  project  must  be  submitted  in 
its  own  separate,  complete  ("stand 
alone").  Statement  of  Interest.  Each 
Statement  of  Interest  must  be  limited  to 
a  single  proposed  project 

Respondents  are  reminded  again  that 
no  monies  currently  are  avaiiabie  to 
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fund  proposals  for  projects  submitted  in 
response  to  this  Announcement. 
Statements  of  Interest  should  be  brief, 
but  should  include  the  following 
information  to  the  extent  known,  and  in 
sufficient  detail  to  permit  analysis  and 
meaningful  reporting  to  the  Congress  of 
the  data  they  require  to  allow  them  to 
ascertain  the  merits  of  support  for  such 
projects  in  the  future,  specifically  the 
interests  in,  prospects  of,  and  optimal 
incentives  for  demonstrating  CCTs  in 
the  identiHed  foreign  countries: 

1.  The  identity  of  the  responding  U.S.- 
based  company  or  consortium,  including  the 
name,  title,  telephone  number,  and  facsimile 
number,  of  an  individual  point-of-contact. 

2.  Show  that  the  respondent  would  provide 
"signiHcant  domestic  content"  for  the 
proposed  project. 

3.  Identify  the  proposed  project  location  as 
specifically  as  possible,  and  describe  why  the 
candidate  developing  country,  or  country 
making  the  transition  from  a  centrally 
planned  to  a  market  economy,  is  projected  to 
have  significant  growth  in  greenhouse  gas 
emissions,  or  has  the  potential  for  significant 
reductions  in  emissions  from  existing 
facilities. 

4.  Provide  the  rationale  for  the  particular 
(Xrr{s)  chosen,  in  the  context  of  above  Entry 
3. 

5.  Identify  the  likely  source(s)  of  the 
coal(s),  i.e..  whether  indigenous  to  the  project 
host  country  or  to  be  imported,  and,  if  the 
latter,  from  what  country. 

6.  Document  the  status  of  the  selected 
{XT(s)  with  regard  to  commercial  readiness 
for  use  in  the  proposed  project. 

7.  Describe  the  environmental  attributes  of 
the  proposed  project,  particularly  regarding 
carbon  dioxide  emissions,  but  also  in  terms 
of  emissions  of  SOj,  NO,,  particulates  (with 
emphasis  on  PMm),  hazardous  and  toxic 
pollutants,  water  requirements,  especially 

.consumptive  water  loss,  and  solid  waste 
quantities  and  characteristics. 

8.  Identify  the  type  of  Federal  incentive 
sought,  including  the  costs  to  the 
Government,  and  dociunentation  of  the 
means  whereby  the  incentive  would 
accelerate  the  commercial  availability  of  the 
technology(ies)  in  the  host  country  for  the 
proposed  project.  Since  this  subject  is  central 
to  the  subsequent  Report  to  Congress,  it  is 
essential  that  respondents  address  the 
incentive  with  as  much  specificity,  clarity, 
and  justification  as  reasonably  possible.  In 
particular,  identify  the  impediments  that 
would  be  alleviated  by  the  requested 
incentive. 

9.  Further  to  above  Entry  8,  explain  the 
merits  of  governmental  support,  including, 
but  not  limited  to,  ftotential  for  increased 
U.S.  exports  of  goods  and  services,  possible 
U.S.  coal  use,  and  mitigation  of  {potential 
g\oba\  climate  change. 

10.  Address  environmental  aspects  of  the 
siting  of  the  specific  proposed  project, 
including  potential  impacts  to  the  host 
country  and  neighboring  countries,  and 
impact  assessment  requirements  that  could 
possibly  be  applicable,  such  as  might  be 
imposed  by  the  laws  of  the  host  country  or 


member  organizations  that  include  this 
country,  e.g.,  the  European  Union  or  the 
North  American  Free  Trade  Agreement. 

Respondents  are  advised  that  DOE  is 
not  requesting  extensive  data  on 
technical  performance,  project  design, 
partnership  arrangements,  or  detailed 
project  economics  as  part  of  any 
proposed  submission  under  this 
Announcement. 

In  order  for  the  Department  of  Energy 
(DOE)  to  have  a  clear  understanding  of 
the  international  markets  for  clean  coal 
technologies  and  how  the  Federal 
Government  can  best  assist  U.S. 
industry  in  commercializing  U.S. 
technologies  abroad,  it  would  be  useful 
for  the  offerors  to  include  any  comments 
or  discussion  on  the  following 
questions: 

•  What  are  the  greatest  opportunities 
for  conmiercializing  U.S.  clean  coal 
technologies  abroad  (short  and  long 
term)? 

— What  global  regions  or  countries  are 
the  most  promising? 

— Which  types  of  clean  coal 
technologies  are  the  most  promising? 

— "Off-the-shelf  commercial 
technologies  or  cleaner  and  more 
efficient  technologies  now  being 
demonstrated  in  the  DOE  CCT 
Program,  or  other  advanced 
technologies  not  currently  in  the  CCT 
Program? 

— Technologies  to  upgrade  or  modernize 
currently  operating  plants  and 
systems  abroad  (through  retrofit  life 
extension,  coal  cleaning,  and  other 
approaches)  or  new,  gra.ss-roots 
plants? 

•  What  role  can  DOE  best  play  to 
facilitate  commercialization  of  these 
technologies? 

— Help  identify  market  opportunities? 
—Help  open  doors  for  U.S.  investors? 
—Be  a  strong  advocate  of  U.S.  projects? 
— Support  feasibility  studies  and  other 

project  development  activities? 
— Support  regulatory  changes  if  there 

are  regulatory  issues  that  are 

impeding  foreign  sales? 
— Support  development  of  technical 

data  that  would  enhance  foreign  sales, 

such  as  testing  the  performance  of 

foreign  coals  with  U.S.  technologies. 
— Support  any  other  mechanisms  or 

incentives? 

Special  Instructions 

Statements  of  Interest  shall  be 
prepared  to  comply  with  the  special 
instructions  provided  below,  and  shall 
be  structured  in  the  order  that  follows. 
Respondents  may  reproduce  and 
complete  these  forms  electronically  (by 
computer  software)  in  lieu  of 
completing  the  actual  forms  published 


in  this  Program  Announcement.  There 
is  no  preference  given  to  the  use  of  the 
published  forms  versus  electronically 
recreated  forms. 

(1)  Statement  Cover  Sheet  (Appendix 
A;  see  Special  Instruction  No.  1,  below). 

(2)  Public  Abstract  (Appendix  B;  see 
Special  Instruction  No.  2,  below). 

(3)  Project  Summary  (Appendix  C;  see 
Special  Instruction  No.  3,  below). 

(4)  Statement  of  Interest  Cover  Sheet 

1.  Statement  of  Interest  Cover  Sheet 

Appendix  A  of  this  Announcement 
provides  a  form  that  shall  be  used  for 
the  preparation  of  the  Cover  Sheet  of  the 
Statement  of  Interest.  Submitters  are 
required  to  complete  the  form  in 
accordance  with  the  instructions  that 
follow,  and  then  to  photocopy  that  form 
for  use  as  Page  1  of  each  copy  of  the 
submittal.  Each  submittal  shall  be 
provided  in  one  (1)  original  and  six  (6) 
copies.  In  the  space  provided  on  the 
Cover  Sheet,  indicate  the  copy  number 
of  the  particular  volume,  using  "number 
1"  for  the  original  and  "numbers  2 
through  7"  for  the  six  copies. 
Instructions  for  the  form  are  provided 
below: 

(1)  Technology (ies).  Identify  theCCT(s) 
that  would  be  employed  in  your  project. 

(2)  Federal  Incentive.  Identify  the  type  of 
Federal  incentive  sought.  Describe  (name)  the 
incentive  as  specifically  as  reasonably 
possible. 

(3)  Title.  Provide  the  full  title  of  the 
Statement  of  Interest.  The  title  should  be 
informative,  i.e.,  reflect  the  substance  of  the 
project. 

(4)  Project  Location:  To  the  extent  possible, 
identify  (i)  the  geographic  location  of  the 
proposed  project  within  the  host  country  and 
(ii)  the  name  of  the  host  country. 

(5)  Respondent.  Identify  the  name(s)  of  the 
submitting  U.S.-  based  company  or 
consortium,  listing  the  primary  party  first. 

(6)(7)(8)(9)  Mailing  Address.  Provide  the 
full  mailing  address  of  the  primary  party,  i.e., 
for  the  entity  that  DOE  should  contact,  if 
necessary. 

(10)  Primary  Contact.  The  name  of  the 
person  who  will  serve  as  the  primary  point 
of  contact  for  the  Statement  of  Interest. 

(11)(12)  Phone/Fax  Numbers:  The 
telephone  and  facsimile  numbers  for  the 
person  identified  above,  area  code  first. 

(13)  Proprietary  information  instructions. 
Self-explanatory. 

2.  Public  Abstract 

Submitters  shall  provide  a  Public 
Abstract  for  their  submittal  that 
provides  an  overview  of  the  proposed 
project.  Appendix  B  of  this 
Announcement  provides  a  form  that 
shall  be  used  for  the  preparation  and 
submittal  of  the  Public  Abstract. 
Detailed  instructions  for  Appendix  B 
follow: 

(1)  Technolog\'(ics).  Same  as  for  the 
Stiitement  Cover  Sheet,  Entry  1. 


(2)  Federal  Incentive.  Same  as  for  the 
Statement  Cover  Sheet,  Entry  2. 

(3)  Title.  Same  as  for  the  Statement  Cover 
Sheet,  Entry  3. 

(4)  Respondent.  Same  as  for  the  Statement 
Cover  Sheet,  Entry  5. 

(5)  Abstract.  One  continuation  sheet  may 
be  used  if  necessary,  for  a  total  length  not  to 
exceed  two  (2)  pages.  The  Public  Abstract 
should  describe  the  proposed  project,  the 
specific  CCT(s)  proposed,  the  application(s) 
best  suited  to  the  CCT(s),  i.e.,  whether  for 
retrofit,  repowering,  modernizing,  or  life- 
extending  existing  facilities,  or  for  new 
facilities,  the  objective,  methodology, 
sponsoring  organization(s),  time  frame 
(project  duration),  environmental 
characteristics,  particularly  with  regard  to 
global  climate  change  g^ses,  suitable  coal(s), 
total  estimated  project  cost,  and  the  Federal 
incentive  requested. 
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Respondents  are  advised  that  this 
Public  Abstract  will  be  released  and 
distributed  to  the  public  by  DOE. 
Therefore,  it  shall  not  contain  any 
proprietary  data  or  confidential  business 
information. 

Respondents  should  include 
photocopies  of  the  Public  Abstract  in 
each  of  the  seven  copies  of  their 
Statement  of  Interest.  Nothing  should 
appear  on  the  reverse  side  of  any  of  the 
copies  of  the  Public  Abstract. 

3.  Project  Summary 

Submitters  also  shall  complete  and 
include  in  their  Statements  of  Interest 
the  Projef:t  Summary  form  provided  as 
Appendix  C  of  this  Announcement.  As 
was  specified  for  Appendices  A  and  B, 
photocopies  of  Appendix  C  should  be 
included  in  each  of  the  seven  submittal 
copies.  Please  note  that  it  is  to  the 
benefit  of  all  concerned  to  provide 
information  that  is  as  specific  and 
complete  as  possible.  Detailed 
instructions  for  Appendix  C  follow: 

(1)  Technology(ies).  Same  as  for  the 
Statement  Cover  Sheet,  Entry  1. 

(2)  Federal  Incentive.  Same  as  for  the 
Statement  Cover  Sheet,  Entry  2. 

(3)  Project  Title.  Same  as  for  the  Statement 
Cover  Sheet,  Entry  3. 

(4)  Respondent.  Same  as  for  the  Statement 
Cover  Sheet,  Entr>'  5. 

(5)(6)(7)(8)  Mailing  Address.  Same  as  for 
the  Statement  Cover  Sheet,  Entries  6,  7, 8, 
and  9. 

(9)  Primary  Contact.  Same  as  for  the 
Statement  Cover  Sheet,  Entry  10. 

(101(11)  Telephone  and  Facsimile 
Numbers.  Same  as  for  the  Statement  Cover 
Sheet.  Entries  11  and  12. 

(12)  Project  Location.  Same  as  for  the 
Statement  Cover  Sheet,  Entry  4,  but 
specifically  the  geographic  location  of  the 
proposed  project  within  the  host  country. 

(13)  Host  Country.  Same  as  for  the 
Statement  Cover  Sheet,  Entry  4,  but 


specifically  the  name  of  the  host  country 
itself 

The  following  Entries  should  be 
completed  in  as  much  detail  as  possible 
to  the  extent  that  information  is 
available: 

(14)  Applicabilify.  This  entry  refers  to  the 
proposed  CCT(s)  with  regard  to  whether  it  is 
best  suited  to  the  electric  utility,  industrial. 
or  commercial  sector,  and  whether  it  lends 
itself  most  readily  to  retrofit,  repowering, 
modernizing,  or  life-extending  existing 
facilities,  or  for  the  construction  of  new 
facilities. 

(15)  Source(s)  of  Coal.  Describe  the  fype(s) 
of  coal  that  would  be  used.  Identify  the  likely 
source(s)  of  these  coals,  in  terms  of  the 
country(ies)  in  which  the  coals  would  be 
mined. 

(16)  Project  Size.  This  entry  requests  a 
measure  of  size  appropriate  to  the  type  of 
project,  e.g..  megawatts  capacity,  kilograms  of 
steam  produced  per  hour,  and  coal  use  rate 
(throughput)  in  metric  tons  per  hour. 

(17)  Environmental  Performance.  Describe 
the  environmental  attributes  of  the  proposed 
project,  particularly  regarding  CO2  emissions 
and  the  degree  to  which  these  emissions 
would  be  reduced  as  compared  to  existing 
conventional  technologies  in  common  use  in 
the  proposed  locale.  Also  summarize 
estimates  of  emissions  of  SO2,  NO,, 
particulates,  especially  PMm,  hazardous  and 
toxic  pollutants,  water  requirements, 
especially  consumptive  water  loss,  and  solid 
waste  quantities  and  characteristics. 

(18)  Project  Duration.  The  total  length  of 
time  projected  for  project  completion, 
measured  from  onset  of  design  and 
permitting  to  completion  of  construction  and 
startup  ("shakedown"). 

(19)  Estimated  Total  Cost  of  the  Project. 
This  entry  includes  the  total  cost  of  support 
from  all  sources,  ihcluding  the  requested 
Federal  incentive,  stated  in  U.S.  dollars. 

(20)  Government's  Incentive  Cost.  Estimate 
the  cost  to  the  Federal  government  of  the  cost 
of  the  requested  incentive.  If  the  proposed 
incentive  is  of  a  form  other  than  direct 
financial  cost-sharing,  estimate  the  value  of 
the  potential  governmental  exposure,  e.g.,  of 
a  loan  guarantee  or  of  a  generated-power 
price  guarantee,  over  the  projected  life  of  the 
project  or  of  the  provisions  of  the  incentive, 
whichever  is  shorter. 

(21)  Commercialization  Potential  in  Host 
Country.  If  the  project  were  to  succeed,  i.e., 
attain  its  design  objectives,  estimate  the 
potential  for  commercialization  of  that  CCT 
in  the  host  country  in  terms  of  number  of 
additional  facilities  and  projected  total 
installed  capacity  by  the  year  2030. 

(22)  Global  Commercialization  Potential. 
As  for  Entry  21  above,  but  now  in  a  world 
context,  estimate  the  potential  for 
commercialization  of  that  CCT  globally  in 
terms  of  number  of  additional  facilities  and 
projected  total  installed  capacity  by  the  year 
2030. 

(23)  Notes  or  Comment*:  This  is  an 
optional  space  for  additional  information  not 
included  elsewhere  on  the  forms,  but  which 


the  respondent  wishes  to  communicate. 
There  is  no  benefit  or  disbenefit  per  se 
associated  with  completing  or  not  completing 
this  entry. 

Number  of  Copies  Required 

Each  submittal  should  consist  of 
seven  (7)  copies,  one  original  and  six  (6) 
photocopies.  The  original  copy  of  the 
Statement  of  Interest  shall  contain  all 
documents  that  bear  original  signatures. 

Cover  Sheets,  Public  Abstracts,  and 
Project  Summaries  should  each  be  on 
separate  sheets  of  paper  that  contain  no 
writing  or  information  of  any  kind  on 
the  reverse  sides.  In  each  instance,  for 
all  three  items,  no  other  information 
shall  appear  with,  or  be  added  to,  that 
required  in  Appendices  A,  B,  and  C. 

Proprietary  Information 

Submitters  should  strive  to  avoid 
including  proprietary  and  confidential 
business  information  in  their  Statements 
of  Interest.  However,  information 
provided  by  a  respondent  and  identified 
as  a  trade  secret  or  co:.fidential  business 
mformation  will  be  treated  in 
confidence,  to  the  extent  permitted  by 
law,  provided  that  this  information  is 
clearly  marked  by  the  submitter  with 
the  term,  "Confidential  Proprietary 
Information."  and  provided  that 
appropriate  page  numbers  are  inserted 
into  the  legend  that  is  set  forth  below 
which  must  be  placed  on  the  Statement 
of  Interest  cover  sheet: 

Notice  re  Restriction  on  Disclosure  and  Use 
of  Data 

This  submission  includes  data  that 
constitute  trade  secrets  or  confidential 
business  information  and  shall  not  he 
duplicated,  used,  or  disclosed,  in  whole  or  in 
part,  for  any  purpose  other  than  to  analyze 
information  contained  in  this  submission, 
except  to  the  extent  permitted  or  required  by 
law.  This  restriction  does  not  limit  the 
Government's  right  to  use  information 
contained  in  these  data  if  it  is  obtained  from 
another  source  without  restriction.  The  data 
that  are  subject  to  this  restriction  are 

contained  in  sheets [insert 

page  numbers  or  other  identification  of 
sheets). 

Submission  Preparation  Costs 

The  Department  of  Energy  is  not  able 
to  reimburse  respondents  for  any  costs 
associated  with  the  preparation  of 
Statements  of  Interest  or  informational 
proposals. 

Issued  in  Washington.  D.C..  on  November 
10, 1994. 

Patricia  Fry  Godley. 

Assistant  Secretary  for  Fossil  Energy. 

BILUNQ  CODE  64S(>-01-P 
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U.S.  DEPARTMENT  OF  ENERGY 

PROGRAM  ANNOUNCEMENT 
for 


Appendix  A 


DOE  USE  ONLY 


Solicitation  of  Expressions  of  Interest  in  Connnercial 
Clean  Coal  Technology  Projects  in  Foreign  Countries 


STATEMENT/PROPOSAL  COVER  SHEET 


(1)  Technology ( ies ) :  . 

(2)  Federal  Incentive; 

(3)  Title:  


(4)  Project  Location; 

(5)  Respondent:  


(6)  Mailing  Addr'ess: 


(7)  City: 


(10)  Primary  Contact:  _ 

(11)  Phone  No.:  i L 


(8)  State: 


(9)  Zip: 


(12)  Fax  No.:  i. 


Jl 


(13)  Does  this  submittal  contain  proprietary  or  business-confidential 

information?   _.   ,         ,„^ 

Circle:        YBS       or       NO 

If  you  answer  YES,  insert  the  "Notice  re  Restriction  on  Disclosure  and 
Use  of  Data"  (provided  in  the  Program  Announceaent )  in  the  box  below: 


NOTICE  RE  RESTRICTION  ON  DISCLOSURE  AND  USE  OF  DATA 
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Appendix  B 


U.S.  DEPARTMENT  OF  ENERGY 

PROGRAM  ANNOUNCEMENT 
for 

Solicitation  of  Expressions  of  Interest  in  Commercial 
Clean  Coal  Technology  Projects  in  Foreign  Countries 


PUBLIC  ABSTRACT 


1 )  Technology ( ies ) : 


(2)  Federal  Incentive: 
I  3)  Title:  


I  4)  Respondent; 


5)  Abstract: 
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Appendix  C 


U.S.  DEPARTMENT  OF  ENERGY 

PROGRAM  ANNOUNCEMENT 
for 

Solicitation  of  Expressions  of  Interest  in  Commercial 
Clean  Coal  Technology  Projects  in  Foreign  Countries 


PROJECT  SUMMARY 


(1)  Technology(ies) :  _ 

(2)  Federal  Incentive: 

(3)  Project  Title:  


(4)  Respondent: 


(5)  Mailing  Address: 


(6)  City: 


(7)  State: 


(8)  Zip: 


(9)  Primary  Contact:^ 

(10)  Phone  No.:  i )_ 


.(11)  Fax  No.:  i )_ 


(12)  Project  Location: 

(13)  Host  Country:  

(14)  Applicability:  


(15)    Source(s)   of  Coal: 
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Appendix  C  Contd. 


Solicitation  of  Expressions  of  Interest  in  Commercial 
Clean  Coal  Technology  Projects  in  Foreign  Countries 


PROJECT  SUMMARY  CONTINUED 


(16)  Project  Size; 


(17)  Environmental  Performance; 


(18)  Project  Duration: 


(19)  Estimated  Total  Cost  of  the  Project; 


(20)  Government's  Incentive  Cost: 


(21)  Commercialization  Potential  in  Host  Country: 


(22)  Global  Commercialization  Potential: 


(23)  Notes  or  Comments  (Optional): 
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BILLING  COOE  ttSO-OI-C 


Rebuild  America  Program;  Solicitation 
for  Financial  Assistance  Applications 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  solicitation  for 
financial  assistance  applications 
number  DE-PS36-95GO10053. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  through  the  Rebuild 
America  Program,  announces  its 
intention  to  issue  a  competitive 
solicitation  and  make  multiple  awards 
to  regional  or  community  wide  public/ 
private  sector  groups  to  accelerate  the 
use  of  cost-effective  energy  efficiency 
improvements  in  commercial  and 
multifamily  residential  housing.  This 
action  is  subject  to  the  DOE  Financial 
Assistance  Rules,  which  can  be  found  in 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  part  600). 
AVAILABILmr  OF  THE  SOUCITATION:  To 
obtain  a  copy  of  the  solicitation  once  it 
is  issued  in  December  1994,  write  to  the 
U.S.  Department  of  Energy's  Golden 
Field  Office,  1617  Cole  Blvd.  Golden. 
CO.  80401,  Attn:  Mr.  Matt  Barron. 
Contract  Specialist.  Only  written 
requests  for  the  solicitation  will  be 
honored.  For  convenience,  requests  for 
the  solidtation  may  be  faxed  to  Mr. 
Barron  at  (303)  275-4790.  For  further 
information  concerning  the  Rebuild 
America  Program,  contact  the  Energy 
Efficiency  and  Renewable  Energy 
Clearinghouse  (EREC),  PO  Box  3048. 
Merrifield,  VA,  22116.  Telephone:  (800) 
363-3732. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
Office  of  Building  Energy  Research, 
under  authority  of  section  2104  of  the 
Energy  Policy  Act  of  1992,  Pub.  L.  102- 
486,  seeks  to  substantially  increase  the 
energy  efficiency  of  existing  commercial 
buildings  by  the  year  2005.  This 
solicitation  is  part  of  Action  #1  of  the 
Administration's  Climate  Change  Action 
Plan  to  reduce  energy  use  in  buildings 
and  lower  greenhouse  gas  emissions. 

The  objective  of  this  solicitation  is  to 
make  multiple  financial  assistance 
awards  to  public/private  sector  groups 
that  are  expected  to  accelerate  the  use 
of  cost-effective  energy  efficiency 
measures  in  commercial  and 
muhifamily  residential  housing. 
Awardees  will  be  expected  to:  Apply 
retrofit  energy  efficiency  improvements 
to  a  large  portion  of  the  total  floorspace 
in  existing  commercial  and  multifamily 
buildings  within  a  community  or  region 
not  later  than  five  years  after  award  date 
of  the  cooperative  agreement;  improve 
the  energy  efficiency  of  buildings 


treated  under  the  cooperative  agreement 
by  an  average  of  at  least  25  percent; 
integrate  and  enhance  existing  energy 
efficiency  improvement  programs  in 
their  community  or  region  and  capital 
investment  resources,  including  the  U.S. 
Environmental  Protection  Agency's 
"Energy  Star  Buildings  Program",  to 
support  the  implementation  of  their 
energy  efficient  retrofits:  and  ensure  that 
the  activities  initiated  through  the  group 
will  continue  without  further  DOE 
funding. 

DOE  will  consider  for  award  those 
entities  that  represent  a  consortium  of 
private  sector  firms  and  the  public 
sector  which  could  include 
partnerships,  joint  ventures  or  other 
business  relationships  between  such 
entities  as  profit  and  non-profit 
corporations,  business  partnerships, 
educational  institutions,  etc.  but  must 
include  a  state  or  local  government 
organization.  Other  requirements  of  the 
solicitation  will  include  that :  (1)  An 
organization's  participation  must  be 
shown  to  be  in  the  economic  interest  of 
the  United  States;  and  (2)  the  awardee 
must  cost  share  at  least  50%  of  the  total 
project  costs  from  non-federal  sources  in 
order  to  receive  an  award  under  the 
solicitation. 

Applicants  will  be  expected  to 
customize  their  program  approaches  to 
fit  their  community's  needs  and 
capabilities.  Awards  under  this 
solicitation  will  be  Cooperative 
Agreements.  The  term  of  the  awards 
may  be  for  up  to  five  years.  Total  DOE 
funding  available  for  awards  is 
approximately  $5.5-$6.5  million  which 
will  be  divided  among  the  awardees. 
The  solicitation  will  be  issued  in 
December  1994,  and  will  contain 
detailed  information  on  funding,  cost 
sharing  requirements,  eligibility, 
application  preparation,  and  evaluation. 
Responses  to  the  solicitation  will  be  due 
120  days  after  solicitation  release. 

Issued  in  Golden.  Colorado,  on  November 
10. 1994. 
John  W.  Meeker. 
Chief,  Procurement.  GO. 
IFR  D(ic.  94-28565  Filed  11-17-94;  8:45  am) 

BILLING  COOE  64S0-01-M 


Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  94-10  &  94-11— 
Certification  Notice— 138] 

Cherokee  County  Cogeneration 
Partners,  LP.  (C&E  94-10),  and 
Klickitat  Energy  Partners  (C&E  94-11) 
Notice  of  Filing  of  Coal  Capability 
Powerplant  and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  The  Office  of  Fossil  Energy 
has  received  two  coal  capability  self 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act.  One  was  submitted  by  Cherokee 
County  Cogeneration  Partners,  L.P.  on 
October  27. 1994;  the  other  was 
submitted  by  Klickitat  Energy  Partners 
on  October  28, 1994. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  FE-52.  Forrestal  Building.  1000 
Independence  Avenue  SVV., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  U.se 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary-  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owners/operators  of  the 
proposed  new  baseload  powerplants 
have  filed  self-certifications  in 
accordance  with  section  201(d). 
Owner:  Cherokee  County  Cogeneration 

Partners.  LP.  (C&E  94-10),  New  York. 

NY 
Operator:  Cherokee  County 

Cogeneration  Corp.,  New  York.  NY 
Location:  Near  the  town  of  Gaffney. 

South  Carolina 
Plant  Configuration:  Topping  cycle 

cogeneration 
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Capacity:  80  megawatts 

Fuel:  Natural  gas 

Purchasing  UtHities:  Duke  Power 

Company 
In-Service  Date:  Fourth  Quarter.  1996 
Owner:  Klickitat  Energy  Partners  (C&E 

94-11).  Portland.  Oregon 
Operator:  Stewart  &  Stevenson. 

Houston,  TX 
Locaf/on;  Bingen,  Washington 
Plant  Configuration:  Combined  cycle 

cogeneration 
Capacity:  54  megawatts 
Fuel:  Natural  gas 
Purchasing  Utilities:  Bonneville  Power 

Administrator 
In-Service  Date:  March,  1996. 

Issued  in  Washington,  DC.  November  14. 
1994. 

Anthony ).  Como, 

Director.  Office  of  Coal  8-  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
[PR  Doc.  94-28568  Filed  11-17-94;  8:45  ami 

BILLING  COOE  t4BC-0\-P 


Office  of  Contractor  Employee 
Protection;  Availability  of  New 
Whistleblower  Initiatives 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  The  Department  of  Enei^y 
today  is  giving  notice  that  new 
VVhistleblower  Initiatives  are  available 
for  public  comment.  The  Initiatives  are 
designed  to  strengthen  the  ability  of  the 
DOE'S  Federal  and  contractor  employees 
to  raise  concerns  relating  to  waste, 
fraud,  or  abuse;  environment:  safety  and 
health;  and  other  matters.  Written 
comments  provided  during  this  period 
will  be  considered  in  the  formulation  of 
the  final  policies. 

DATES:  Parties  wishing  to  comment  On 
the  Initiatives  should  do  so  in  writing  to 
the  address  given  below  by  December 
19. 1994. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to  the  Office  of  Contractor 
Employee  Protection,  FM-40, 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585. 

A  copy  of  the  Initiatives  is  on  display 
at  the  Department  of  Energy  Reading 
Room,  Room  Number  lE-190.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  The  Reading 
Room  is  open  from  9.00  a.m.  to  4:00 
p.m.,  Monday  tiirough  Friday,  except  for 
federal  holidays.  A  copy  of  the 
Initiatives  also  may  be  obtained  by 
calling  (202)  586-8289. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Schneider  or  Richard  S.  Fein 
(202) 586-8289. 


SUPPLEMENTARY  INFORMATION:  The 
issuance  of  the  new  Initiatives  follows 
through  on  a  commitment  the  Secretary- 
of  Energy  made  at  the  June  27, 1994, 
openness  press  conference  to  assure  that 
DOE  federal  and  contractor  employees 
may  express  their  views  without  fear  of 
reprisal.  The  proposals  include  (1) 
measures  to  ensure  that  whistleblowers 
are  not  retaliated  against  by  misuse  of 
security  clearance  procedures;  (2) 
provisions  to  limit  the  payment  of 
contractor  litigation  costs  in 
whistleblower  cases;  (3)  enhanced  use 
of  alternative  dispute  resolution;  (4) 
plans  for  an  independent  organization 
to  conduct  a  comprehensive  study  of 
old  cases  to  determine  possible 
mechanisms  "to  right  past  wrongs,"  and 
(5)  establishment  of  an  enhanced 
Department  of  Energy  Emplovee 
Concerns  Program. 

The  Department  has  been  encouraged 
by  a  number  of  successes  that  have  b«en 
achieved  since  Secretary  O'Leary  met 
with  30  whistleblowers  in  November  of 
last  year.  These  have  included 
settlement  of  long-standing 
whistleblower  complaints,  resolution  of 
security  clearance  issues,  and  ending 
contractor  appeals  in  on-going  litigation. 
The  new  Initiatives  are  intended  to 
implement  fully  the  Department's 
policy  of  "Zero  Tolerance  for  Reprisal." 

Issued  in  Washington,  D.C.,  on  November 
14,1994. 

Sandra  L.  Schneider, 

Director.  Office  of  Contractor  Employee 
Protection. 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF95-17-000] 

Foster  Wheeler  Penn  Resources,  Inc.; 
Notice  of  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

.November  7, 1994. 

On  October  28, 1994,  Foster  Wheeler 
Penn  Resources,  Inc.  c/o  Foster  Wheeler 
Power  Systems,  Inc..  Penyville 
Corporate  Park,  Clinton.  Nj  08809-^000. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility 
pursuant  to  Section  292.207(a)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the  small 
power  production  facility,  which  will  be 
located  in  Newport  Township,  Luzerne 
County,  Pennsylvania,  will  consist  of  a 


boiler  and  a  steam  turbine  generator. 
The  net  electric  power  production 
capacity  of  the  facility  will  be 
approximately  40  MW.  The  primary 
energy  source  of  the  facility  will  be 
biomass  in  the  form  of  wood  waste. 

Any  person  desiring  to  be  heard  or 
objeding  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  proteslants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-28492  Filed  11-17-94;  8:45  ami 
BILLMG  COOE  6717-01-M 


(Docket  No.  EL9S-2-000,  et  al.} 

National  Electric  Associates  Ltd 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

November  9. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Boston  Edison  Company  v. 
Commonwealth  Energy  System  and 
Canal  Electric  Company 

[Docket  No.  EL95-2-000I 

Take  notice  that  on  October  4.  1994, 
pursuant  to  Section  206  of  the  Federal 
Power  Act  and  Rule  208  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  Boston 
Edison  Company  (Edison)  filed  a 
petition  for  investigation  and  complaint 
against  Commonwealth  Energy  System 
and  Canal  Electric  Company 
(Commonwealth).  According  to  the 
complaint.  Commonwealth  has  billed 
Edison  for  1992  and  1993  contract  year 
charges  for  Edison's  25%  entitlement  in 
the  Canal  1  power  plant,  which  charges 
are  unjust,  unreasonable,  exces.sive  and 
contrary  to  the  terms  of  the  contract 
between  Edison  and  Commonwe.ilth. 

Comment  date:  Decembers.  1994.  in 
accordance  with  Standard  Paragraph  E 
;it  the  end  of  this  notice.. 
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2.  National  Electric  Associates  Limited 
Partnership 

iDocket  No.  ER90-168-0181 

Take  notice  that  on  October  28. 1994, 
National  Electric  Associates  Limited 
Partnership  (NEA)  filed  certain 
information  as  required  by  the  Ordering 
Paragraph  (L)  of  the  Commission's 
March  20, 1990  order  in  Docket  No. 
ER90-1 68-000.  Copies  of  NEA 's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

3.  Enron  Power  Marketing,  Inc. 

IDocket  No.  ER94-24-005I 

Take  notice  that  on  November  1. 
1994,  Enron  Power  Marketing.  Inc. 
(EPMI)  filed  certain  information  as 
required  by  the  Commission's  December 
2. 1993,  letter  order  in  Docket  No. 
ER94-24-000.  Copies  of  EPMI's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

4.  AES  Power,  Inc. 

IDocket  No.  ER94-89O-O031 

Take  notice  that  on  November  1, 
1994,  AES  Power.  Inc.  fded  certain 
information  as  required  by  the 
Commission's  April  8,  1994.  letter  order 
in  Docket  No.  ER94-890-000.  Copies  of 
AES  Power.  Inc.'s  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

5.  Idaho  Power  Company 

IDocket  No.  ER94-1 343-0001 

Take  notice  that  on  November  1. 
1994.  Idaho  Power  Company  (tt'C) 
tendered  for  filing  a  Certificate  of 
Concurrence  from  Enron  Power 
Marketing.  Inc.  to  the  Service 
Agreement  between  Enron  Power 
Marketing,  Inc.  and  Idaho  Power 
Company  under  Idaho  Power's  FERC 
Electric  tariff  Second  Revised  Volume 
No.  1. 

Comment  date:  November  25.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Coastal  Electric  Services 

IDocket  .\o.  ER94-1 450-001 1 

Take  notice  that  on  October  31. 1994. 
Coastal  Electric  Services  (CES)  filed 
certain  information  as  required  by  the 
Commission's  September  29.  1994. 
letter  order  in  Docket  No.  ER94-1450- 
000.  Copies  of  CES's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

7.  Ohio  Edison  Company 

|DtK;ket  No  ';R94-1  594-000) 

Take  notice  that  on  November  3. 
1994,  Ohio  Edison  Company  tendered 


for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  November  25. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Yankee  Atomic  Power 
Company 

IDocket  No.  ER94-1 699-000] 

Take  notice  that  Maine  Yankee 
Atomic  Power  Company  on  October  28, 
1994.  tendered  for  filing  an  amendment 
to  its  rate  filing  of  September  29. 1994. 
in  Docket  No.  ER94-1699-000.  The 
amendment  provides  an  affirmative 
statement  that  Maine  Yankee  has 
created  an  irrevocable  external  trust  that 
meets  the  requirements  of  the  FERC 
Policy  Statement  for  funding  post- 
retirement  benefits  other  than  pensions. 
Copies  of  the  amendment  were  served 
upon  Maine  Yankee's  jurisdictional 
customers,  secondary  customers,  and 
the  Massachusetts  Department  of  Public 
Utilities,  Vermont  Public  Service  Board, 
Connecticut  Public  Utilities  Control 
Authority,  Maine  Public  Utilities 
Commission,  New  Hampshire  Public 
Utilities  Commission  and  Office  of  the 
Public  Advocate.  State  of  Maine. 

Comment  date:  November  25. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  State  Electric  &  Gas 
Corporation 

IDocket  Nos.  ER95-44-O00  and  EC95-2-000] 

Take  notice  that  on  November  1. 
1994.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing:  (1)  a  request  for  authorization  to 
sell  facilities  u.sed  for  transmission  of 
electric  energy  in  interstate  commerce, 
pursuant  to  Section  203(a)  of  the 
Federal  Power  Act.  and  (2)  an 
amendment  to  its  Agreement  with 
Niagara  Mohawk  Power  Corporation 
(NMPC).  designated  NYSEG  Rate 
Schedule  FERC  No.  90.  pursuant  to 
Section  205(b)  of  the  Federal  Power  Act. 

The  filings  concern  the  sale  (the 
Transaction)  of  10.04  miles  of  69  Kv 
electric  transmission  line  and  certain 
related  facilities  and  property  rights  to 
NMPC;  and  an  amendment  to  a  facilities 
charge  agreement.  To  the  extent 
necessary.  NYSEG  requests  waiver  of 
the  notice  requirements  so  that  the 
Transaction  may  lake  place  and  the 
amendment  may  become  effective  in 
accordance  with  the  terms  of  the 
amendment. 

Copies  of  the  filing  were  .served  upon 
the  Niagara  Mohawk  Power  Corporation 
and  on  the  Public  Service  Commission 
of  the  State  ol  New  York. 

Comment  date:  November  25.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Northeast  Utilities  Service  Company 

(Docket  No.  ER95-92-0001 

Take  notice  that  on  October  31. 1994, 
Northeast  Utilities  Service  Company 
("NUSCO")  tendered  for  filing,  on 
behalf  of  The  Connecticut  Light  and 
Power  Company.  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company),  and  Public  Service  Company 
of  New  Hampshire  (together,  the  "NU 
System  Companies"),  a  First 
Amendment  to  System  Power  Sales 
Agreement  ("Amendment")  with  Bozrah 
Light  and  Power  Company  ("BL&P") 
and  a  Service  Agreement  between 
NUSCO  and  the  NU  System  Companies 
for  service  under  NUSCO's  Short-Term 
Firm  Transmission  Service  Tariff  No.  5. 
The  transaction  extends  the  System 
Power  Sale  through  November  30,  1994. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  November 
1. 1994.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the 
Amendment  and  the  affected  state 
utility  commissions. 

Comment  date:  November  25.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Company 

IDocket  No.  ER95-93-0001 

Take  notice  that  on  October  31. 1994. 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  revised  Service 
Agreement  between  NEP  and  Braintree 
Electric  Light  Department  for 
transmission  service  under  NEP's  FERC 
Electric  Tariff.  Original  Volume  No.  3. 

Comment  date:  November  25.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Company 

IDocket  No.  ER95-102-OOOI 

Take  notice  that  on  October  31,  1994. 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  Unit  Power  Sale 
Contract  with  Bangor  Hydro  Electric 
Company. 

Comment  date:  November  25.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  General  Electric  Company 

(Docket  No.  EK9.5-103-OOO| 

Take  notice  that  Portland  General 
Electric  Company  (PGE),  on  October  31. 
1994.  tendered  for  filing  its  Average 
System  Cost  (ASC)  as  calculated  by  PGE 
and  determined  hy  the  Bonneville 
Power  Administration  under  the  revised 
ASC  Methodology  which  became 
effective  on  October  1.  1984.  This  filing 
includes  PGEs  revised  Appendix  1  of 


Federal  Register  /  Vol.  59.  No.  222  /  Friday.  November  18,  1994  /  Notices  59771 


the  Residential  Purchase  and  Sale 
Agreement. 

PGE  states  that  the  revised  Appendix 
1  shows  the  ASC  to  be  34.42  mills/Kwh 
effective  April  15, 1994.  The  Bonneville 
Power  Administration  determined  the 
ASC  r|te  for  PGE  to  be  34.42  mills/Kwh. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date:  November  25, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  South  Carolina  Electric  &  Gas 
Company 

IDocket  No.  ER95-104-000) 

Take  notice  that  South  Carolina 
Electric  &  Gas  Company  on  October  31. 
1994.  tendered  for  filing  Modification 
No.  3  to  Rate  Schedule  FPC  No.  33 
between  SCE&G  and  Public  Service 
Authority  (SCPSA). 

This  modification  makes  this 
agreement  consistent  with  the  Operating 
Guidelines  of  the  North  American 
Electric  Reliability  Council  (NERC). 

Copies  of  this  filing  were  served  upon 
South  Carolina  Public  Service 
Authority. 

Comment  date:  November  25,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Boston  Edison  Company 

IDocket  No.  ER95-n 0-000] 

Take  notice  that  on  October  31.  1994. 
Boston  Edison  Company  (Edison)  of 
Boston.  Massachusetts,  filed  a  "Third 
Extension  Agreement"  for  sub- 
transmission  service  to  New  England 
Power  Company  pursuant  to  Edison's 
FPC  Rate  Schedule  No.  46.  The 
agreement  extends  the  termination  date 
of  Rate  Schedule  No.  46  from  December 
.31.  1994  to  May  31.  1995.  The 
agreement  also  provides  for  reductions 
in  NEP's  monthly  payments  to  Edison 
during  the  extension  period.  The 
agreement  makes  no  other  changes  to 
the  terms  and  conditions  of  the  affected 
rate  schedule.  Edison  requests  that  this 
filing  become  effective  60  days  from 
date  of  filing  with  the  Commission. 

Edison  states  that  it  has  served  copies 
of  this  filing  on  New  England  Power 
Company.  Edison  further  states  that  this 
filing  has  been  posted  in  accordance 
with  the  Commission's  regulations. 

Comment  date:  Novemwsr  25, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
825  North  Capitol  Street,  N.E., 


Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-28493  Filed  11-17-94:  8:45  am] 
BILUNG  CODE  6717-01-P 


[Docket  No.  ER89-401-020] 

Citizens  Power  &  Light  Corp.;  Notice  of 
Informational  Filing 

November  14, 1994. 

Take  notice  that  on  November  4. 
1994,  Citizens  Power  &  Light 
Corporation  (CP&L)  filed  certain 
information  as  required  by  the 
Commission's  August  8. 1989  letter 
order  in  Docket  No.  ER89-401-000. 
Copies  of  CP&L's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  94-28527  Filed  11-17-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  ER94-916-O00] 

Southern  Indiana  Gas  &  Electric  Co.; 
Notice  of  Filing 

November  9. 1994. 

Take  notice  that  on  October  21.  1994, 
Southern  Indiana  Gas  and  Electric 
(SIGECO)  tendered  for  filing  cost 
information  in  support  of  its  December 
21. 1993.  filing  in  the  captioned  docket, 
which  requested  a  one  (1)  year 
extension  of  the  FPC  Rate  Schedule  No. 
29  between  SIGECO  and  Alcoa 
Generating  Corporation  (AGC). 

The  filing  of  the  cost  information  is  in 
response  to  the  Commission's  request 
for  information  concerning  SIGECO's 
Rate  Schedule  RS,  which  was  used  as  a 
price  cap  on  standby  electrical  energy 
sales  from  SIGECO  to  AGC  under  FPC 
Rate  Schedule  No.  29. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  January  12. 1994.  as 
was  requested  in  the  December  21. 1994 
filing. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  21, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory'. 
IFR  Doc.  94-28526  Filed  11-17-94:  8:45  ami 

BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  August  8 
Through  August  12, 1994 

During  the  week  of  August  8  through 
August  12. 1994.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Refund  Applications 

Re\nnlds  Metals  Company,  8/1 1/94.  ' 
RR272-98 
The  Department  of  Energy  con.sidered 
a  request  for  reconsideration  of  a 
previous  denial  of  an  Application  for 
Refund  filed  by  Reynolds  Metals 
Company  in  the  crude  oil  overcharge 
refund  proceeding.  The  claim  was  based 
on  Reynolds'  purchases  of  petroleum 
coke  and  petroleum  pitch.  The  DOE 
found  that  Reynolds  was  eligible  for  a 
refund  based  on  purchases  of  these 
products  because  the  firm  demonstrated 
that  they  were  purchased  from  a  crude 
oil  refinery.  The  DOE  did  not  adopt 
RejTiolds'  methods  for  converting  the 
tons  of  petroleum  coke  it  purchased  into 
gallons.  Since  the  firm  did  not  .show 
that  its  conversion  factor  of  6.62854 
pounds  per  gallon  was  more  accurate 
than  the  previously-accepted  figure  of 
4.99  barrels  per  ton,  the  DOE  adopted 
that  latter  figure  in  order  to  convert  the 
tonnage  into  gallons.  Reynolds  received 
a  refund  of  $1,027,047  based  on  its 
receipt  of  6.125.626  tons  (l,_83.H0rt.708 
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galions)  of  coke.  It  also  received  a 
refund  of  $13,644  for  its  purchases  of 
petroieum  pitch. 

Ttf.xaco  Inc./Bv-Pass  Texaco,  et  al..  8/ 
U/94  RF'321--19212.  et  al. 

Applications  for  Refund  were  filed  in 
(he  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  four  former 
Texac;o  retailers  who  could  not  locate 
sufficient  records  to  prepare  schedules 
of  their  monthly  pun;:hases  of  Texaco 
gasoline.  The  claims  were  based  on 
purchase  volume  estimates  obtained 
using  information  provided  by  the 
nppiicaots  in  conjunction  with  data 
frooi  Piatt's  OH  Price  Handbook  and 
Almanac  (Piatt's).  In  considering  these 
claims,  the  IX)E  found  that  the 


estimates  were  inflated  in  three  cases, 
and  understated  in  one  case.  The  DOE 
substituted  a  different  estimation 
method,  also  using  data  from  Piatt's  and 
the  information  provided  by  the 
applicants.  On  the  basis  of  the 
alternative  methodologA',  the  DOE 
issued  a  Decision  and  Order  granting 
the  Applications. 

Texaco  IncJState  of  Missouri.  8/1 1/94 
RR321-163 

The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
rded  on  behalf  of  the  State  of  Missouri 
in  the  Texaco  Inc.  special  refund 
proceeding.  The  DOE  found  that 
Missouri  had  not  shown  any  reason  why 


the  DOE  should  revise  its  determination 
and  accept  the  state's  method  of 
estimating  its  purchases  of  Texaco 
motor  gasoline.  The  DOE  al.so 
determined  that  the  fact  that  this  type  of 
estimation  technique  may  have  been 
accepted  in  the  ARCO  and  Gulf  lU 
proceeding  did  not  mean  that  it  should 
be  a(x,"epted  in  Texaco. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  PubKc 
Reference  Room  of  the  Office  of 
Hearings  and  Ajjpeals. 


At'.untic  Richfield  Company/Boulevard  Car  Wash.  Inc.et  al 

Atlantic  Richfield  Company/Colfax  Arco  .Mini  Mart  et  al 

Ciulf  Oil  Corporation/ Arrow  L.akes  Dairv  

C.iilf  Oil  Q)rporation/Chappell"s  Gulf  #2  

Chappellis  Gulf  #3  

G<ilf  Oil  Coqx)ration/City  Gulf  S^rviai 

Gulf  Oil  Corporation/R  &  R  Gulf  Service  et  al  , 

Half!  Center  I.S.D.  et  al  

Nance  and  Collums,  Inc.  et  al 

Solomon  &  Teslovich  et  al  

Tcnminal  Taxi  Company'  „ 

Tt;rrninai  Taxi  Company  ..„ .". _. 

Texaco  Inc/Cal's  Texaco  Service  et  al  

Tfrxaco  fnc./Gaines  Texaco  et  a)  

Texaco  Inc./Greenway  Cirocen'  et  al  

Teiciico  Inc./National  Fuel  Oil,  Inc.  et  al 

U'hitakw  Oil  Co./ American  Synthetic  RublKsr  Q)rp.  et  al  .... 


RF.104-13750 

KF:»04-14064 

RF300- 15606 

RF300-14319 

KF;K)0-14320 

KR30O-218 

KF.30(>-18818 

KF272-82089 

RF272-78465 

RF272-67783 

RF272-55462 

K0272-55462 

RF321 -20400 

RF32 1-270 

RF32 1-10402 

RF32 1-1 2971 

RF3fi1-17 


08/12/94 
08/09/94 
08/n/94 
08/11/94 

08/ll/i»4 
08/08/94 
08/12/94 
08/11/94 
08/08/94 
08/09/94 

08/11/94 
08/12/94 
08/12/94 
08/09/94 
08/12/94 


Dismissals 


The  following  submissions  werR  dismissed: 


Name 


Case  No. 


Clove'ieaf  Texaco  

Hy-C-Tane  Corporation 

Reggie's  Texaco  Service  

Sam's  Arco 

Seety's  Service  Station,  Inc. 


RF321-19214 
LEE-0136 
RF321-11196 
RF304- 15232 
RF300-21397 


Ciopies  of  the  full  te.xt  of  these 
decisions  and  orders  are  available  in  thi! 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Korrestal  Building.  1000  Inde{>endem:e 
Avenue.  S.W..  Washington.  D.C  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5.00  p.ni..ex(»pt 
ff'deral  holidays.  They  are  al.so  available 
in  finergy  ^4anagement:  Fed f ml  Fnerfiv 
(iuidelines.  a  commerciallv  publishtd 
loose  leaf  reporter  system. 

Dated:  November  14, 1991. 
(ieorge  B.  Breznay. 

Dinxlor  Office  of  Hearings  and  Apptnils. 
!FR  Doa  94-28569  Filetl  1 1-17-94;  8:4.5  anil 

StLUNG  CODE  »4S0-01-P 


Notice  ot  Issuance  of  Decisions  and 
Orders  During  the  Week  of  August  15 
through  August  19,  1994 

During  the  *veek  of  August  15  through 
AugiLSt  19. 1994,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  refund 
or  other  relief  filed  with  the  Office  of 
Hearings  and  Ap|)eals  of  the  Department 
of  Energy.  The  following  summar\'  also  ' 
contains  a  list  of  submissions  that  were 
di.smissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Ktnnctb  II.  BeM:cker.  8/19/94.  LFA- 
0404 
Kenneth  H.  Itesecker  filed  an  Appeal 
from  a  determination  issued  by  the 
lKll:"s  Office  of  Civil  Rights  in  rtisponstf 


to  his  request  under  the  Freedom  of 
Information  Act.  In  denying  the  Appeal, 
the  DOE  found  that  there  was  no  basis 
for  believing  that  responsive  documents 
had  been  withheld.  The  DOE  also  found 
that  the  Office  of  Cix-il  Rights  had 
adequately  searched  for  documents. 

Wayne  M.  Cooper.  8/16/94.  LFA-()40J 

Wayne  M.  Cooper  filed  an  Appeal 
from  a  determination  issued  by  the 
Deputy  .Assistant  Secretary  for  Human 
Resoun»s  of  the  Department  of  Energy 
(DOE/HR),  in  response  for  information 
under  the  Freedom  of  Information  Act 
(FOIA).  Cooper  sought  records  relating 
to  the  1993  Senior  Executive  Stirvice 
Ckindidate  Development  Program 
(SFSCDP).  In  considering  the  Appeal. 
the  DOE  found  that:  (1)  DOE/HR 
properly  withlu^ld  a  list  of  50 
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recommended  selectees  to  the  1993 
SESCDP  under  the  deliberative  process 
element  of  FOIA  Exemption  5  because 
the  list  represented  only  a 
recommendation  to  the  Secretary  of 
Energy,  and  thus  was  reflective  of  the 
deliberative  process  of  the  agency  prior 
to  arriving  at  a  final  decision;  (2)  DOE/ 
HR  properly  withheld  under  Exemption 
6  the  disability  status  and  ethnic 
background  because  the  significant 
privacy  interests  of  the  selectees  in  the 
withheld  information  outweighed  the 
negligible  contribution  of  disclosure  of 
this  information  to  the  public 
understanding  of  government  operations 
and  activities;  and  (3)  DOE/HR  should 
consult  with  Cooper  to  find  out  whether 
he  wishes  to  obtain  certain  responsive 
documents  that  were  not  provided  to 
him.  The  matter  was  therefore 
remanded  to  DOE/HR  for  the  purpose  of 
providing  the  appellant  with  additional 
responsive  documents.  In  all  other 
respects,  the  Appeal  was  denied. 

Requests  for  Exception 

Consolidated  Oil  &■  Gas.  Inc.,  8/19/94. 
LEE-0W9 

Consolidated  Oil  &  Gas.  Inc. 
(Consolidated)  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  form  EIA-23,  the  "Annual  Survey  of 
Domestic  Oil  &  Gas  Reserves".  On  May 
24, 1994.  the  DOE  issued  a  Proposed  " 
Decision  and  Order  tentatively 
determining  that  the  firm  was  not 
suffering  gross  inequity  or  serious 
hardship  and  that  the  exception  request 
should  therefore  be  denied. 
Consolidated  objected  to  the  Proposed 
Decision  and  Order,  stating  that  filing 
was  unduly  burdensome  and  that  the 
DOE  was  arbitrary  in  its  selection  of 
Consolidated  to  file  the  form.  The  DOE 
issued  a  Final  Decision  and  Order 
determining  that  the  objections  raised 
by  Consolidated  did  not  warrant 
exception  relief  Therefore, 
Consolidated's  Application  for 
Exception  was  denied. 
Hunt  Oil  Co..  8/15/94,  LEE-0086 

Hunt  Oil  Co.  filed  an  Apphcation  for 
Exception  for  the  provisions  of  the  EIA 
reporting  requirement,  in  which  the 
firm  sought  relief  from  filing  Form  EIA- 


782B.  In  considering  the  request,  the 
DOE  found  that  exception  relief  was 
necessary  to  alleviate  an  undue 
hardship  on  the  firm  caused  by  new 
regulations  enacted  by  the  State  of 
Idaho.  Accordingly,  a  limited  form  of 
exception  refief  was  granted  until 
August  1, 1994,  after  which  the  new 
state  regulations  would  become  final 
and  the  Applicant  could  comply  with 
all  applicable  rules. 

Phillipsburg  Cooperative  Assn..  8/15/94, 
LEE-0099 
The  Phillipsburg  Cooperative 
Association  (Phillipsburg)  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  Phillipsburg  was  suffering  a  gross 
inequity  due  to  its  precarious  financial 
condition.  Accordingly,  the  DOE 
determined  that  exception  relief  should 
be  granted  which  relieves  Phillipsburg 
of  those  reporting  requirements. 
However,  due  to  the  im permanence  of 
Phillipsburg's  financial  situation,  the 
exception  refief  granted  will  be  effective 
for  a  period  of  two  years.  At  that  time, 
if  Phillipsburg  wishes  to  receive 
continued  exemption  from  filing 
requirements,  it  must  reapply  with  the 
DOE.  Accordingly,  the  Application  was 
granted  until  September  30, 1996. 

Refund  Applications 

Texaco  Inc. /Eastland  Texaco,  8/19/94. 
EF321-21021 
The  DOE  issued  a  Supplemental 
Order  regarding  an  Application  for 
Refund  in  the  Texaco  Inc.  special  refund 
proceeding  which  had  been  previously 
granted  oh  March  1, 1993.  In  that 
Decision,  the  DOE  granted  a  refund  to 
John  Clark  (Clark)  for  825,311  gallons  of 
Texaco  products  he  claimed  to  have 
purchased  as  the  owner  of  Eastland 
Texaco.  The  DOE  subsequently  received 
a  refund  application  from  Clark's  three 
siblings,  who  claimed  that  it  was  their 
father.  John  Clark,  Sr.,  who  had  actually 
operated  Eastland  Texaco  during  the 
refund  period.  The  three  siblings  also 


argued  that  the  residuary  clause  of  their 
father's  will  entitled  them  to  a  portion 
of  any  refund  granted  based  upon  their 
father's  purchases  of  Texaco  products. 
In  response,  Clark  argued  that  because 
his  three  siblings  had  improperly 
enjoyed  the  use  of  his  deceased  father's 
home,  and  because  he  had  incurred  all 
of  the  expenses  in  filing  the  application, 
he  was  entitled  to  the  entire  refund.  The 
DOE  determined  that  because  Clark 
failed  to  demonstrate  that  he  had  a  clear 
right  to  the  refund,  the  father's  will  was 
determinative  on  the  issue  of  who  was 
entitled  to  the  refund.  Because  the 
residuary  clause  of  the  will  provided 
that  Clark  and  each  of  his  siblings 
would  equally  share  the  residue  of  the 
father's  estate,  the  DOE  determined  that 
Clark  had  improperly  received  his 
siblings*  portions  of  the  refund. 
Consequently,  the  DOE  directed  Clark  to 
repay  $988,  representing  $944  in 
principal  and  $44  in  interest. 

Texaco  Inc. /Palm  Desert  Texaco.  8/19/ 
94.  RF321-21023 

A  refund  based  upon  the  Texaco 
product  purchases  of  the  previous 
owners  of  Palm  Desert  Texaco  was 
erroneously  sent  to  the  current  owner  of 
the  outlet.  At  the  request  of  the  Office 
of  Hearings  and  Appeals  (OHA),  the 
refund  was  returned  and  the  DOE  issued 
a  new  refund  check  to  the  former 
owners.  Subsequently,  the  U.S.  Treasury 
reclaimed  the  amount  of  the  refund 
directly  from  the  service  station's 
checking  account,  where  the  present 
o\vner  had  deposited  the  first  refund. 
Under  the  circumstances,  the  OHA 
determined  that  the  most  expeditious 
way  to  reimburse  the  service  station's 
owner  for  the  duplicate  repayment  was 
to  issue  a  Decision  and  Order  directing 
the  payment  of  a  refund  check  to  him. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Etecisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/CiaroUa's  Arco  et  al  

Atlantic  Richfield  Company/Richfield  Service  et  al  .... 

Atlas  Roofing  Corporation  

B&B  Vending  Co.  et  al  

Berks  Mutual  Leasing  Corp.  et  al  

Qty  of  Plymouth,  Michigan  et  al  

Consolidation  Coal  Company  et  al 

Gulf  Oil  Corporation/Matkin  Oil  Co 

Gulf  Oil  Corporation/McGraw-Edison  Power  Systems 

Frankenmuth  Oil  Co  '. 

Gulf  Oil  Corporation/?  &  D  Service  #1  


RF304-14648 

RF304-14386 

RF272-94055 

RF272-93600 

RF272-94100 

RF272-85283 

RF272-94413 

RF30O-8794 

RR30a-201 

RR30O-204 

RF300-17716 


08/ 19/94 
08/16/94 
08/16/94 
08/15/94 
08/19/94 
08/19/94 
08/16/94 
08/16/94 
08/19/94 

08;i9"M 
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P  ft  D  Service  #2  ._ _ 

P  &  D  Service  #2 __ 

P  ft  D  Service  #1 

C.ulf  Oil  Ckirporation/R.  Keith  Martin,  Distributor 
(;ulf  Oil  Corporatioa/Tri-State  Canada  Dry  et  al  .. 

J.H.  Rose  Truck  Line,  Inc 

Sweetwater  Union  High  School  Dist.  et  al 

Texaco  Inc./Allison  Lane  Texaco  et  al  

Texaco  Inc/Chuck's  Texaco  Senice 

Texaco  Inc/Grover's  Texaco  

Toroabawk  Services,  Inc „ 

Rappleye  Trucking.  Inc „ 

Tomahawk  Services,  Inc  


RF300-20246 

RF300-2G247 

RF300-20493 

RF300-21794 

RF3OO-13207 

RF272-77309 

RF272-86503 

KF321-6105 

RF321-21020 

RF321-21022 

RF272-66027 

RF2 72-68557 

RD272-66027 


08/16/94 
08/16/94 
08/19/94 
08/19/94 
08/19/94 
08/16/94 
08/19/94 
08/19/94 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Case  No. 


Alumax  MiB  Products,  Inc  

American  Home  &  Hardware 

Farm  Service,  Inc _ 

Four  Buttes  Farmers  Elevator  Co 

Ha«*  Oil  Company  . 

Heck's  Texaco  Sen/tee  

J.S.  Hough  Fuel  Service,  Inc 

Kraft  General  Foods,  Inc  

Lebeouf  Bros.  Towing  Co,  Inc 

New  Enterprise  Stone  &  Lime  Co.,  Inc  . 

Ortonville  Ind.  School  Dist.  #62  

Q/T/S/  OA  Company 

Rice  Texaco 

Summers-Taylor,  Inc 

The  Outpost  Station  and  Country  Store 

Ullman  Oil  Company *.... 

Wheels.  Inc _. 


RF272-92470 

RF300-19633 

RF321-20502 

RF272-94866 

LEE-0139 

RF321-n333 

RF300-20416 

RF321 -20604 

RF321-20114 

RF321 -20509 

RF321-20116 

RF304-13715 

RF321-1248 

RF321 -20507 

LEE-0120 

LEE-0102 

RF321 -20499 


Copies  of  the  full  text  of  these 
de<.i.sions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  sy.stem. 

Dated:  November  14. 1994 
George  B.  Breznay, 

Ditrctor.  Office  of  Hearings  and  Appeals. 
jFR  Doc.  94-28570  Fiifxl  11-17-94;  8;45  ami 

BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -6108-1] 

Proposed  Settlement,  Clean  Air  Act 
Citizen  Suit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  consent 
decree;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
1  L'!(g)  of  the  Clean  Air  Act.  notice  is 


hereby  given  of  a  proposed  Consent 
Decree  in  the  following  cases:  Sierra 
Club  V.  EPA.  No.  94-0553(PLF)  (D.D.C.) 
and  Sierra  Club  v.  EPA.  No.  94- 
0954(PLF)  (DD.C). 

These  actions  involve  a  lawsuit  filed 
under  section  304(a)(2)  of  the  Clean  Air 
Act.  42  U.S.C  7604(a)(2).  These  actions 
involve  allegations  concerning  EPA's 
obligations  under  various  sections  of  ibe 
Clean  Air  Act  as  amended  in  1990.  In 
particular,  these  actions  involve 
allegations  with  respect  to  various 
actions  for  which  the  Administrator  was 
allegedly  under  a  non-discretionary  to 
complete  on  or  before  November  15. 
1993. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  from  persons  who  were 
not  named  as  parties  or  interveners  to 
the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  consent  decree 
if  the  comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Clean  Air  Act. 

A  copy  of  the  proposed  consent 
dw:ree  was  lodged  with  the  clerk  of  the 


United  States  Di.^trict  Court  for  the 
District  of  Columbia  on  October  28. 
1994.  Copies  are  also  available  by 
calling  Phyllis  J.  Cochran.  Air  and 
Radiation  Division  (2344).  Ctffice  of 
General  Counsel.  U.S.  Environmental 
Protet:tion  Agency.  401  M  Street  SW.. 
Washington.  D.C.  20460.  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Rol)ert  J.  Martineau,  Jr.,  at  the  above 
address  and  must  l>e  submitted  on  or 
before  December  19, 1994. 

Dutfd:  NovpmiH;r7.  1994. 
Jean  C.  Nelson, 
Geiwnil  Counsel. 
jFR  Doc.  94-28349  Filed  11-17-94;  8:45  urn] 

BILLING  CODE  6560-«(M> 


tER-FRL-4717-4] 

Environmental  Impact  Statements  and 
Regulations;  Avaiiability  of  EPA 

Comments 

Availability  of  EPA  comments 
prepared  October  31, 1994  Through 
November  04. 1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
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can  be  directed  to  the  Office  of  Federal 

Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  drafl  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08, 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-BLM-K67025-NV  Rating 
E02,  Cortez  Pipeh'ne  Gold  Deposit 
Project,  Development,  Construction  and 
Operation  of  an  Open-Pit  Mine,  Plan  of 
Operations  Approval,  Right-of-Way 
Permits  and  COE  Section  404  Permit, 
Lander  County,  NV. 

SUMMARY:  EPA  expres.sed  environmental 
objections  due  to  potential  impacts  to 
surface  water  quality  and  quantity.  EPA 
urged  the  preparation  of  a  revised  draft 
EIS  and  noted  that  BLM  should  provide 
additional  documentation  on 
hydrogeology,  potential  impacts  to 
groundwater,  surface  water  and  habitat; 
mitigation  and  contingency  measures; 
facilities  designs;  and  closure  of  the 
heap  leach  pad/tailings  impoundment 
facility. 

ERP  No.  D-FHW-E40753-KY  Rating 
EC2,  US  119  Highway  Transportation 
Project,  Construction  or  Reconstruction, 
from  Partridge  to  Whitesburg,  Funding 
and  COE  Section  404  Permit,  Letcher 
County,  KY. 

Summary:  EPA  expressed 
environmental  concerns  with  all 
alternatives.  Specific  impact  mitigation 
will  be  needed  once  a  preferred 
alignment  is  selected. 

ERP  No.  D-NPS-K61133-CA  RaUng 
LOl,  Joshua  Tree  National  Monument 
General  Management  Plan  and 
Development  Concept  Plans, 
Implementation,  Riverside  and  San 
Bernardino  Counties,  CA. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  proposed  General 
Management  Plan.  However,  EPA 
suggested  that  the  Final  EIS  give 
specific  information  on  identified  topics 
and  clarification  of  the  impacts. 

Final  EISs 

ERP  No.  F-AFS-K65152-CA  Hamm- 
Hasloe  Reforestation  Project, 
Implementation,  Stanislaus  National 
Forest,  Groveland  Ranger  District, 
Tuolume  and  Mariposa  Counties,  CA. 

Summary:  EPA  expressed 
environmental  obje<:tions  with  the  draft 
EIS  which  were  not  adequately 
responded  to  in  the  final  EIS.  The  final 
EIS  should  have  clearly  stated  the 
affects  of  multiple  applications  of 
herbicides  which  will  occur  and  address 
possible  impacts  to  human  health  and 
wildlife,  cumulative  impacts,  and 
impacts  of  all  other  foreseeable 
reforestation  projeiis.  EPA 
re(X)mmended  the  preparation  of  a 


supplemental  EIS  and  that  other 
alternatives  be  considered. 
Dated:  November  15, 1994. 
Richard  E.  Sanderson, 
Director.  Office  of  Federal  Activities. 
jFR  Doc  94-28560  Filed  ll-17-»4;  8:45  am] 
BffUNQ  0006  W4O-80-U 


[ER-FRL-4716-8] 

Environmental  Impact  Statements  and 
Regulations;  AvatlakNiity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  24, 1994  Through 
October  28, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draff  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08, 1994  (59  FR  16807). 

•  •  •NOTE:DUETOaRCUMSTANCES 
BEYOND  OUR  CONTROL  "*  THIS 
E^a'rRONMENTAL  IMPACT  STATE^^ENTS 
AND  REGULATIONS.  AVAILABILITY  OF 
EPA  COMMENTS  WAS  NOT  PUBLISHED  IN 
THE  NOVEMBER  4, 1994  FEDERAL 
REGISTER.  •  *   • 

Draft  EISs 

ERP  No.  D-FH\V-K40207-CA  Rating 
LO,  CA-41  Route  Adoption  of 
Alignment  Project,  between  El  Paso 
Avenue  and  CA-145,  Funding,  Right-of- 
Way  Acquisition  and  COE  Section  404 
Permit,  Fresno  and  Madera  Counties, 
CA. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  draft  EIS,  it  noted 
that  the  rating  does  not  preclude  EPA 
from  having  hiture  comments  on  site-    ' 
specific  environmental  impacts  and 
mitigation  that  may  be  identified  or 
required  during  the  Tiw  D  NEPA 
review. 

ERP  No.  DR-CCM;-K35035-CA  Rating 
E02,  San  Gabriel  Canyon  Sediment 
Management  Plan,  Dredging  and 
Disposal  of  Sediments,  Revised 
Information.  COE  Section  404  Permit, 
Special  Use  Permit  and  Right-of-Entry 
Issuance,  Angeles  National  Forest.  San 
Gabriel  River,  Los  Angeles  County.  CA. 

Summary:  EPA  expressed 
environmental  objections  due  to 
potential  adverse  impacts  to  riparian 
habitat,  aquatic  biota,  biodiversity  and 
water  quality.  EPA  recommended  that 
upstream  sediment  management 
techniques  and  reservoir  operation  be 
included  to  help  avoid  potJ^nlial  adverse 
impacts. 


Final  EISs 

ERP  No.  F-COE-GSOOIS-L.^  West 
Bank  of  the  Mississippi  River  Hurricane 
Protection  Plan.  Implementation,  east  of 
the  Harvey  Canal,  New  Orleans,  LA. 

Summary:  EPA  had  no  objection  to 
the  proposed  action. 

ERP  No.  F-FHW-G40129-AR  US  67 
Construction,  US  67/167  to  1-40  West/ 
1-430  Interchange  around  the  North 
Little  Rock  Metropolitan  Area,  Funding, 
Pulaski  County,  AR. 

Summary:  EPA  concurs  with  the 
selection  of  Alternative  1  as  the 
preferred  alternative.  Based  upon  our 
review  of  the  information  presented,  we 
find  that  all  areas  of  EPA 
responsibilities  and  concerns  have  Uwn 
adequately  addressed  in  the  final  EIS. 

ERP  No.  F-NRC-G06008-LA  Claiborne 
Uranium  Enrichment  Center, 
Construction  and  Operation,  (NUREG- 
1482),  NPDES  Permit  and  Licensing, 
Homer,  Claiborne  Parish.  LA. 

Summary:  EPA  expressed 
environmental  concern  that  the  analysis 
did  not  provide  assurance  that  the 
facility  siting  and  operation  would  not 
result  in  significant  disproportionate 
adverse  impact  upon  the  local 
communities. 

Dated:  October  3 1 , 1 994. 
Richard  E.  Sanderson, 

Director,  Office  of  Fed  al  Activities. 

IFR  Doc.  94-28562  Filed  11-17-94;  8:45  atn| 

BIUJNG  CODE  6540-50-P 


[ER-FRL-4717-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsbile  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

260-5076  OR  (202) 260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  7. 

1994  Through  November  10, 1994 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  940453,  Final  EIS,  USA.  CA, 
Sacramento  Army  Depot  Disposal  and 
Reuse,  Implementation,  Sacramento, 
El  Dorado,  Placer  and  Yolo  Counties, 
CA,  Due:  December  19. 1994,  Contact: 
Jimmy  B.  Spain  (703)  693-7556. 

EIS  No.  940454,  DRAFT  EIS.  FHW,  Ml, 
M-84,  Reconstruction  Transportation 
Project,  Titabawassee  Road  and 
Euclid  Avenue,  Funding,  COE  Setdion 
10  and  404  Permits,  Bay  City,  Bay  and 
Saginaw  Counties,  Ml,  Due:  January  3.  , 
1995.  Contact:  Norman  Stoner  (517) 
377-1880. 

EIS  No.  940455,  Draft  EIS,  BOP.  MA, 
Fort  Devens,  Massachusetts  Federal 
Medical  Center  Complex  (FMCt:)  and 
Federal  Prison  Camp.  Constnirtinii 
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and  Operation,  Worcester  and 
Middlesex  Counties,  MA.  Due: 
January  3, 1995,  Contact:  Patricia  K. 
Sledge (202)  514-8607. 

EIS  No.  940456.  Final  EIS,  FHW.  CA, 
CA-1 25/54  Freeway  Transportation 
Project,  Construction,  west  of 
Worthington  Street,  County  of  San 
Diego  to  CA-94  in  the  City  of  Lemon 
Grove,  Funding  and  COE  Section  404 
Permit,  Regional  Transportation  Plan 
San  Diego  County,  CA.  Due: 
December  19, 1994.  Contact:  Dennis 
Scovil  (916)  551-1307. 

EIS  No.  940457.  Draft  EIS,  FRC,  ME, 
Lower  Penobscot  River  Basin 
Hydroelectric  Project,  Application  for 
Licensing  for  three  hydroelectric 
projects:  Basin  Mills  (FERC.  NO. 
10981),  Stillwater  (FERC.  No.  2712) 
and  Milford  (FERC.  No.  2534), 
Penobscot  County,  ME,  Due:  January 
18. 1995,  Contact:  Sabina  Lee  (202) 
219-1648. 

EIS  No.  940458.  Final  EIS,  ICC,  ME, 
Skinner  and  Vanceboro  Rail  Line 
(Docket  No.  AB-213  Sub  No.  4) 
Abandonment  or  Discontinuation 
Project,  Implementation,  Franklin, 
Somerset,  Piscataquis,  Penobscot, 
Aroostook  and  Washington  Counties. 
ME,  Due:  December  19. 1994,  Contact: 
Elaine  K.  Kaiser  (202)  927-6213. 

Dated:  November  15,  1994. 
Richard  E.  Sanderson, 
Director.  Office  of  Federal  Activities 
|FR  Doc.  94-28559  Filed  11-17-94;  8:45  ami 
BILUNQCOOE  •SeO-9<M« 


[ER-FRL-4716-8J 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202) 260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  October  24. 
1994  Through  October  28, 1994 
Pursuant  to  40  CFR  1506.9. 

•   *   •  •  NOTE:  DUE  TO 
CIRCUMSTANCES  BEYOND  OUR 
CONTROL*  •   *  *   •   *  THIS  NOTICE 
OF  ENVIRONMENTAL  IMPACT 
STATEMENTS,  NOTICE  OF 
AVAILABILITY  WAS  NOT  PUBUSHED 
IN  THE  NOVEMBER  4.  1994  FEDERAL 
REGISTER.  ALL  COMMENT  PERIODS 
ARE  STILL  CALCULATED  FROM 
NOVEMBER  4, 1994. 

EIS  No.  940440.  Final  EIS,  TVA,  KY, 
TN,  Land  Between  The  Lakes  (LBL) 
Natural  Resource  Management  Plan. 
Implementation,  KY  and  TN,  Due: 
December  05, 1994,  Contact:  Harold 
M.  Draper  (615)  632-6889. 


EIS  No.  940441.  Draft  EIS,  BLM,  NM, 
Rosewell  Resource  Area  Management 
Plan  and  Carlsbad  Resource  Area 
Management  Plan  Amendment 
Implementation,  Quay,  Curry, 
DeBaca,  Roosevelt,  Lincoln, 
Guadalupe,  Chaves,  Eddy,  and  Lea 
Counties.  NM,  Due:  February  01, 
1995.  Contact:  David  Stout  (505)  627- 
0272. 

EIS  No.  940442.  Final  EIS,  AFS,  WA, 
Butch  Creek  Timber  Har\'esting  and 
Sale  and  Road  Construction, 
Implementation,  Idaho  Panhandle 
National  Forests.  Priest  Lake  Ranger 
District.  Pend  Oreille  County,  WA, 
Due:  December  08, 1994,  Contact: 
David  Cobb  (208)  443-2512. 

EIS  No.  940443.  Final  EIS,  FHW,  MN, 
Tier  1  FEIS — Minnesota  Trunk 
Highvvay-371  (MN-TH-371) 
Relocation  across  the  Mississippi 
River.  MN-TH-371  in  Barrows  to  MN- 
TH-210  in  Baxter.  Funding  and  COE 
Section  404  Permit,  Crow  Wing 
County,  MN.  Due:  December  05. 1994. 
Contact:  Nan  Friesen  (612)  290-3241. 

EIS  No.  940444.  Final  EIS,  FHW,  IL,  IL- 
13  (FAP-331)  Transportation 
Improvements  from  west  of  the 
Illinois  Central  Railroad  to  US  45  east 
of  Harrisburg.  Funding,  COE  Section 
404  and  EPA  NPDES  Permits, 
Williamson  and  Saline  Counties.  IL, 
Due:  December  05. 1994,  Contact:  Mr. 
Lyie  P.  Renz  (217)  492-^600. 

EIS  No.  940445.  Draft  EIS,  AFS,  MT, 
Red  Lodge  Mountain  Ski  Area  Master 
Development  Plan,  Special-Use- 
Permit  Approval  or  Denial,  Custer 
National  Forest.  Beartooth  Ranger 
District.  Carbon  County,  MT,  Due: 
December  19. 1994,  Contact:  Tom 
Highberger  (406)  446-2103. 

EIS  No.  940446.  Final  EIS,  FHW.  OK, 
Poleau  Bypass  Corridor  Construction, 
US  59/US  271  junction  4.5  Miles  to 
the  US  59/OK-112  junction.  Funding 
and  COE  Section  404  Permit,  City  of 
Poteau,  LeFlore  County,  OK,  Due: 
December  05, 1994,  Contact:  Bruce 
Lind  (405) 231-4725. 

EIS  No.  940447.  Final  EIS.  FHW,  OH, 
OH-129/Princeton  Road 
Transportation  Improvements,  from 
OH-129  to  OH-4  in  the  City  of 
Hamilton  and  1-75.  Funding,  NPDES 
Permit  and  COE  Section  404  Permit, 
Bolter  County.  OH.  Due:  December 
05, 1994,  Contact:  Fred  Hempel  (614) 
469-6896. 

Amended  Notices 

EIS  No.  940273,  Draft  EIS,  FEM.  CA, 
Oakland  City  Administration  Building 
Project,  Construction,  Funding  and 
Permit  Approval,  for  Replacement  of 
City  Hall  in  the  City  Hall  Plaza, 
Oakland.  CA,  Due:  August  29. 1994, 


Contact:  Sandro  Amaglio  (415)  923- 
7284. 

Published  FR  07-15-94— Officially 
Canceled  by  Preparing  Agency. 
EIS  No.  940392,  Draft  EIS.  FHW,  CA. 
CA-180  Transportation  Project. 
Construction,  between  Temperance 
Avenue  and  Cove  Road,  Funding  and 
COE  Section  404  Permit.  Fresno 
County,  CA,  Due:  November  07, 1994. 
Contact:  Dennis  A.  Scovill  (916)  551- 
1307. 

Published  FR  09-23-94  Correction  of 
the  Document  Status  from  Final  EIS  to 
Draft  EIS. 

Dated :  October  3 1 . 1 994 
Richard  E.  Sandeiron. 

Director.  Office  of  Federal  Activities. 

|FR  Doc.  94-28561  Filed  11-17-94;  8:45  am) 

BILLING  CODE  6560-SO-P 

tFRL-5109-3] 

Public  Meetings  on  Draft 
Reassessment  of  Dioxin  and  Related 
Compounds 

AGENCY:  Environmental  Protection 
Agency 

ACTION:  Notice  of  Public  Meetings  on  the 
EPA's  Draft  Reassessment  of  Dioxin  and 
Related  Compounds. 

SUMMARY:  The  EPA  has  scheduled  five 
public  meetings  to  take  oral  and  vxTitten 
comments  on  two  recently  released 
Draft  Dioxin  Reassessment  Documents. 
The  titles  and  EPA  publication  numbers 
of  the  documents  are  as  follows: 

1.  Health  Assessment  Document  for 
2,3.7.8-Tetrachlorodibenzo-p-dioxin 
(TCDD)  and  Related  Compounds  (EPA/ 
600/BP-92/001a-c),  and 

2.  Estimation  of  Exposure  to  Dioxin- 
Like  Compounds  (EPA/600/6-88/005Ca- 
c). 

These  meetings  are  being  conducted 
as  part  of  the  Agency's  commitment  to 
conduct  the  reassessment  of  dioxin  in 
an  open  and  participatory  manner,  and 
to  encourage  public  participation  in  the 
document  development  process.  The 
public  is  invited  to  attend  these 
meetings  to  present  and  to  listen  to 
comments  on  the  technical  merit  of  the 
draft  reassessment  documents.  The 
comments  presented  at  these  meetings 
will  be  heard  by  a  panel  of  senior 
scientists  from  within  EPA  and 
elsewhere  who  were  involved  in 
drafting  both  the  health  and  exposure 
documents. 

DATES  AND  ADDRESSES:  The  dates  and 
locations  of  these  meetings  are  as 
follows: 

•  December  8  and  9, 1994  in 
Hemdon,  Virginia,  near  Washington, 


DC.  Times:  9  am  to  5  pm,  both  days.  The 
site  for  both  days  is  the  Ramada 
Renaissance  Hotel  near  Dulles  Airport. 
13869  Park  Center  Road,  Hemdon, 
Virginia. 

•  December  12  and  13, 1994  at  two 
sites  in  the  New  Yoric  City — Newark, 
New  Jersey  area.  Times  for  both  days:  9 
am  to  5  pm,  and  7  pm  to  9  pm.  On 
December  12,  the  site  is  the  Taft  TTieater 
at  the  Fashion  Institute  of  Technology, 
located  at  227  West  27th  Street,  New 
Yoric  City. 

Oi  December  13,  the  site  is  the  Ball 
Room  at  the  New  Jersey  Institute  of 
Technology.  University  Heights, 
Newark,  NJ. 

•  December  13, 1994  in  Arlington, 
Texas. 

Day  and  evening  sessions  will  be  held 
in  separate  locations  in  Arlington.  The 
day  session  will  be  from  9  am  to  5  pm 
in  the  University  Center  Rosebud 
Theater,  University  of  Texas  at 
Arlington,  301  West  2nd  Street, 
Arlington,  Texas. 

The  evening  session  will  be  from  7 
pm  to  9  pm  in  the  South  West 
Environmental  Education  Training 
(SWEET)  Center,  University  of  Texas  at 
Arlington,  406  Summit  Drive,  Arlington, 
Texas.  If  additional  time  is  needed,  this 
public  meeting  may  be  extended  for  an 
additional  day. 

•  December  14, 1994  in  Chicago, 
Illinois.  Times:  9  am  to  5  pm,  and  7  pm 
to  9  pm,  at  the  EPA  Regional  Office,  77 
West  Jackson  Street,  12th  floor.  Lake 
Michigan  Room.  If  additional  time  is 
needed,  this  public  meeting  may  be 
extended  for  an  additional  day. 

•  December  16  and  17, 1994  at  two 
sites  in  San  Francisco,  California.  On 
December  16,  the  times  will  be  9  am  to 
5  pm  at  the  EPA  Regional  Office  Large 
Conference  Center,  75  Hawthorne 
Street,  San  Francisco. 

On  December  17,  the  times  will  be 
from  9  am  to  1  pm  and  the  site  will  be 
the  ANA  Hotel,  50  Third  Street,  San 
Francisco. 

REGISTRATION  PROCEDURE:  Any 
individual  interested  in  doing  so  may 
present  comments  in  the  meeting  of  his 
or  her  choice.  To  allow  for  an  orderly 
process  and  to  facilitate  scheduling,  all 
individuals  interested  in  speaking  are 
requested  to  pre-register.  To  pre-register 
for  any  of  the  public  meetings, 
telephone  202-260-5959  and  follow  the 
recorded  voice  mail  instructions.  Pre- 
registration  will  close  on  December  2, 
1994.  To  the  extent  that  time  will  allow, 
persons  wishing  to  speak  who  are  not 
preregistered  may  sign  up  at  any 
meeting  on  a  first-come  first-ser\'ed 
basis,  and  will  be  scheduled  to  speak 
after  all  of  thepre-registered  presenters. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  Klauder,  ORD/OSPRE  (8105). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington.  DC 
20460.  Telephone  202-260-0536. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Format 

Each  presenter  will  be  allocated  five 

(5)  minutes  to  present  oral  comments. 
Presenters  may  be  asked  to  res{>ond  to 
clarifying  questions  from  the  panelists. 
Presenters  are  encouraged  to  submit 
their  full  comments  in  writing  and 
summarize  their  central  points  in  their 
oral  statement.  Presenters  may  revise  or 
expand  their  remariis  and  resubmit 
them  at  any  time  up  to  the  close  of  the 
public  comment  period  on  January  13, 
1995.  A  summary  report  of  each  meeting 
will  be  prepared  and  submitted  to  the 
record  along  with  all  written  comments. 

Alternative  Means  of  Providing 
Comments 

Members  of  tbe  public  who  cannot 
attend  these  meetings  may  still  submit 
written  comments  to  the  public  record. 
Submissions  should  include  three 
copies  of  each  conunent,  and  if 
commenting  on  both  documents — ^tbe 
health  assessment  document  and  the 
exposure  assessment — submit  separate 
comments  rather  than  combined 
submissions. 

For  the  health  assessment  document, 
send  comments  to:  Dioxin  Health 
Assessment  Comments,  Technical 
Information  Staff  (8601),  Office  of 
Health  and  Environmental  Assessment, 
US  Environmental  Protection  Agency, 
401  M  Street.  S.W..  Washington,  DC 
20460.  For  the  dioxin  exposure 
assessment  document,  send  comments 
to:  Dioxin  Exposure  Assessment 
Comments,  Technical  Information  Staff 
(8601),  Office  of  Health  and 
Environmental  Assessment,  US 
Environmental  Protection  Agencv,  401 
M  Street.  S.W.,  Washington,  DC  20460. 

Background 

EPA  has  recently  released  an  external 
review  draft  of  its  dioxin  rea.ssessment. 
This  release  marks  a  mid-point  in  EPA's 
effort  to  reevaluate  the  scientific 
understanding  of  dioxin.  EPA  and 
outside  scientists  have  worked  for  over 
three  years  to  develop  the  current  draft 
of  the  reassessment.  EPA  will  be  taking 
public  comments  on  the  draft  document 
until  January  13, 1995.  This  public 
comment  period  will  then  be  followed 
by  a  formal  peer  review  by  EPA's 
Science  Advisory  Board. 

In  April  1991,  EPA  announced  that  it 
would  conduct  a  scientific  reassessment 
of  the  health  risks  of  exposure  to  dioxin 
and  dioxin-like  compound:;.  EPA  has 


undertaken  this  task  in  light  of 
significant  advances  in  our  scientific 
understanding  of  mechanisms  of  dioxin 
toxicity,  significant  new  studies  of 
dioxin's  carcinogenic  potential  in 
humans  and  increased  evidence  of  other 
adverse  health  effects.  The  reassessment 
is  part  of  the  Agency's  goals  to  improve 
its  research  and  science  base  and  to 
incorporate  this  knowledge  into  EPA 
decisions. 

EPA  has  worked  to  make  each  phase 
of  the  dioxin  reassessment  an  open  and 
participatory  process.  These  efforts  have 
included  the  involvement  of  outside 
scientists  as  principal  authors  of  several 
chapters,  frequent  public  meetings  to 
report  oiu-  progress  and  take  public 
comment,  and  publication  ofearly 
drafts  for  public  comment  and  peer 
review. 

On  September  13, 1994,  the  EPA 
released  the  public  review  draft  of  the 
full  reassessment.  The  reassessment  is  a 
scientific  document  and  does  not 
address  policy  or  regulatory  issues.  The 
reassessment  consists  of  two 
documents,  each  over  one  thousand 
pages,  and  each  published  in  three 
volumes.  One  of  these  do<;uments 
addresses  the  human  health  effects  ol 
dioxin;  the  second  focuses  on  sources 
and  levels  of  exposure.  Volume  three  of 
the  health  effects  document  is  the  Risk 
Characterization  chapter.  This  chapter 
integrates  the  findings  of  both  the  effects 
and  exposure  documents,  and  describes 
the  potential  risks  posed  by  dioxin. 
Copies  of  the  documents  are  available 
from  the  ORD  Publications  Center. 
CERl-FRN,  US  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  OH 
45268;  telephone  513-569-7562,  fax 
513-569-7566.  Please  cite  the  full 
names  of  the  documents  and  the  EP.^ 
document  numbers  given  above. 

Future  Actions 

Beginning  with  the  September  13, 
1994,  release  date,  EPA  began  au:epling 
public  comments  on  the  draft 
document.  The  comment  period  will 
close  on  January  13, 1995.  The  public 
meetings  announced  in  this  notice  are  a 
part  of  this  comment  period. 

The  draft  documents  also  will  be 
reviewed  by  EPA's  Science  Advi.sor> 
Board.  This  meeting  will  be  held  early 
in  calendar  year  1995,  after  the  public 
comment  period  has  ended.  Information 
about  the  Science  Advisory-  Board 
meeting  will  be  published  in  a  future 
Federal  Register  notice. 

Following  Science  Advisory  Bo.ird 
review,  the  docimients  will  be  revised  to 
incorporate  comments  and  revisions 
obtained  during  the  review  prwe.ss.  and 
final  documents  will  be  issued.  The 
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time  frame  for  completion  and  release  of 
the  final  reassessment  will  depend  to  a 
great  extent  on  the  volume  and 
complexity  of  comments  provided  to 
EPA,  with  the  earliest  likely  time  frame 
being  the  fall  of  1995. 

Dated:  November  10. 1994. 
Joseph  K.  Alexander, 

Acting  Assi-<tant  Administrator  for  Research 

and  Development. 

(FR  Doc.  94-28551  Filed  11-17-94;  8:45  am) 

BILLING  COOe  6560-60-P 


[FRL-6109-1] 

Science  Advisory  Board; 
Environmental  Economics  Advisory 
Committee;  Open  Meeting 

Under  Public  Law  92-4&3,  notice  is 
hereby  given  that  the  Environmental 
Economics  Advisory  Committee  (EEAC) 
of  the  Science  Advisory  Board  will  meet 
on  December  13, 1994  at  the  Holiday 
Inn  Georgetown,  21C1  Wisconsin 
Avenue  NW.  Washington  EX:  20007. 
The  hotel  telephone  number  is  (202) 
338-4600. 

The  meeting,  which  is  open  to  the 
public,  will  start  at  9:00  AM,  and 
adjourn  no  later  than  5:00  PM.  Its  main 
purpose  is  to  continue  the  Committee's 
ongoing  discussion  of  resources  for 
economic  analysis  at  the  Environmental 
Protection  Agency;  to  receive  briefings 
from  Agency  staff  on  upcoming  issues 
(primarily  work  on  the  potential 
economic  impads  of  global  climate 
change  and  on  revising  methodologies 
for  developing  economic  aspects  of 
regulatory  impact  analyses;  and  to  plan 
the  Committee's  future  meetings. 

An  agenda  for  the  meeting  is  available 
from  the  Science  Advisory  Board 
(1400F),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington 
DC  20460  (202-260-6552).  Members  of 
the  public  desiring  additional 
information  about  the  conduct  of  the 
meeting  should  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Official, 
Environmental  Economics  Advisory 
Committee,  by  telephone  at  (202)  260- 
2559,  via  Internet  to 
rondberg.samuel@epamail.epa.gov,  by 
facsimile  to  (202)  260-7118,  or  by  mail 
to  the  address  noted  above.  Anyone 
wishing  to  make  a  presentation  at  the 
meeting  should  forward  a  written 
statement  (35  copies)  to  Mr.  Rondberg 
by  December  5, 1994.  The  Science 
Advisory  Board  expects  that  the  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  often  minutes. 


Dated:  November  14, 1994. 
Randall  Bond, 

Acting  Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  94-28550  Filed  11-17-94;  8:45  am) 
BILUNQ  COOE  6S60-aO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1041-DR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1041-DR),  dated  October  18, 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  November  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18. 1394,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  18, 1994: 

The  counties  of  Austin.  DeWitt,  Hardin, 
I-ee,  Nacogdoches,  and  Shelby  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  94-28515  Filed  11-17-94;  8:45  am] 

BILUNQ  CODE  6718-02-M 


FEDERAL  RESERVE  SYSTEM 

National  Bank  of  Canada;  Notice  of 
Application  to  Engage.de  Novo  in 
Permissible  Nonbanldng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  2, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  National  Bank  of  Canada, 
Montreal,  Quebec,  Canada;  to  engage  de 
novo  through  its  subsidiary  Natbank, 
F.S.B.,  Pompano  Beach,  Florida,  in 
operating  a  federal  savings  bank,  to  be 
known  as  Natbank,  F.S.B.,  pursuant  to 
§  225.25(b)(9)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  November  10, 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-28386  Filed  11-17-94;  8:45  am] 

BILUNG  CODE  S210-01-M 


FEDERAL  TRADE  COMMISSION 

Labeling  Requirements  for  Alternative 
Fuels  and  Alternative  Fueled  Vehicles 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  Application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  for  information 
collection  requirements  contained  in  the 
Commission's  proposed  rule  that  would 
establish  uniform  labeling  requirements 
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for  alternative  fuels  and  alternative 
fueled  vehicles. 

SUMMARY:  The  FTC  is  seeking  OMB 
clearance  for  information  collection 
requirements  contained  in  the 
Commission's  proposed  rule  that  would 
establish  uniform  labeling  requirements 
for  alternative  fuels  and  alternative 
fueled  vehicles. 

Section  406(a)  of  the  Energy  Policy 
Act  of  1992  directs  the  Commission  to 
establish  uniform  labeling  requirements, 
to  the  greatest  extent  possible,  for 
alternative  fuels  and  alternative  fueled 
vehicles.  The  Commission  has  proposed 
the  disclosure  of  certain  information  on 
labels  posted  on  fuel  dispensers  for  non- 
liquid  alternative  fuels  and  on  labels  on 
alternative  fueled  vehicles  ("AFVs"). 
The  purpose  of  these  labeling 
requirements  is  to  enable  consumers  to 
make  reasonable  choices  and 
comparisons  among  competing 
products.  The  Commission  is  also 
proposing  substantiation,  certification, 
and  recordkeeping  requirements  for 
importers,  producers,  refiners  and 
distributors  of  non-liquid  alternative 
fuels  (other  than  electricity), 
manufacturers  and  distributors  of 
electric  vehicle  fuel  dispenser  systems, 
and  retail  sellers  of  non-liquid 
alternative  fuels  (including  electricity). 
These  industry  members  would  be 
required  to  maintain,  for  a  period  of  one 
year,  records  that  would  substantiate  the 
accuracy  of  fuel  ratings  for  non-liquid 
alternative  fuels. 

In  addition,  the  Commission  is 
proposing  separate  recordkeeping 
requirements  for  AFV  manufacturers. 
These  industry  members  would  be 
required  to  maintain,  for  a  period  of 
three  years,  records  that  would 
substantiate  estimated  cruising  ranges 
and  emission  certification  standards  for 
alternative  fueled  vehicles. 

These  records  would  be  available  for 
inspection  by  Commission  staff  or  by 
persons  authorized  by  the  Commission 
to  ensure  the  accuracy  of  the 
information  contained  on  the  labels. 
Without  such  recordkeeping 
requirements,  the  Commission's 
labeling  rule  could  be  rendered 
ineffective,  and  the  intent  of  Congress 
could  be  frustrated. 

(a)  Non-Liquid  Alternative  Fuels 

Commission  stafi' estimates  that 
approximately  1,300  industry  members 
would  be  covered  by  the  recordkeeping 


requirements  that  apply  to  the  proposed 
rule's  non-liquid  alternative  fuel 
labeling  disclosures.  Of  these,  staff 
estimates  that  approximately  1,000 
industry  members  import,  produce, 
refine,  distribute  or  retail  compressed 
natural  gas  to  the  public  for  use  in 
alternative  fueled  vehicles.  The 
Commission  estimates  that 
approximately  50  industry  members 
manufacture  or  distribute  electric 
vehicle  fuel  dispensing  systems  and  that 
no  more  than  250  companies  retail 
electricity  to  the  public  through  electric 
vehicle  fuel  dispensing  systems.  Staff 
estimates  that  approximately  six 
minutes  per  year  per  industry  member 
will  be  required  to  comply  with  the 
proposed  recordkeeping  requirements, 
for  a  total  yearly  burden  of  130  hours 
(six  minutes  per  year  times  1,300 
industry  members).  This  burden 
estimate  is  small  because  records  that 
are  likely  to  be  retained  by  industry 
members  during  the  normal  course  of 
business  are  excluded  from  the 
"burden"  for  OMB  purposes.  See  5  CFR 
1320.7(b)(1). 

(b)  Alternative  Fueled  Vehicles 

Commission  staff  estimates  that 
approximately  58  industry  members 
would  be  covered  by  the  proposed  rule's 
cruising  range  and  emission  standard 
three  year  recordkeeping  requirement. 
Staff  bases  this  number,  in  part,  on 
recent  Environmental  Protection  Agency 
estimates  for  clean-fuel  vehicle 
programs.  Under  the  proposed 
Commission  rule,  AFV  manufacturers 
would  be  required  to  determine  cruising 
ranges  and  emission  standards  for 
different  models  of  alternative  fueled 
vehicles.  Staff  estimates  that  it  would 
take  each  of  the  58  industry  members 
thirty  minutes  per  year  to  comply  with 
this  requirement,  for  a  total  yearly 
burden  of  29  hours  (thirty  minutes  per 
year  times  58  industry  members).  This 
estimate  is  small  because,  similar  to  the 
records  that  would  be  retained  for  non- 
liquid  alternative  fuels,  the  records  at 
issue  here  are  likely  to  be  developed 
and  retained  by  the  industry  in  the 
ordinary  course  of  business. 

(c)  Total  Burden 

Based  on  these  figures,  Commission 
staff  estimates  the  total  burden 
associated  with  complying  with  the 
proposed  rule's  recordkeeping 
requirements  to  be  159  hours  per  year 


for  all  affected  industry  members  (130 
hours  plus  29  hours). 
DATES:  Comments  on  this  application 
must  be  submitted  on  or  before 
December  19, 1994. 
ADDRESSES:  Send  comments  both  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  3228,  Washington,  D.C.  20503, 
ATN:  Desk  Officer  for  the  Federal  Trade 
Commission  and  to  the  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
Copies  of  the  submission  to  OMB, 
including  the  application,  may  be 
obtained  from  the  Public  Reference 
Section,  Room  130,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kent  C.  Howerton,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
(202) 326-3013. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

IFR  Doc.  94-28277  Filed  11-17-94;  8:45  am] 

BILLING  COOE  67$0-01-M 


Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  thfe 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granteb  Early  Termination  Between:  103194  and  111094 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


Date  termi- 
nated 


Pacific  Telesis  Group.  ESS  Ventures.  L.L.C..  ESS  Ventures.  LLC  ._ „„ 

The  Time  Mirror  Company,  ESS  Ventures,  LLC,  ESS  Ventures.  LLC 

Kocti  Irxlustries,  Irw.,  Burlington  Resources  Inc.,  Meridian  Ort  Production.  Inc  „ _ 

Rene  AnseJrrx),  PanAmSat  Corporation,  PanAmSat  Corporatiort 

F.  Holmes  Lamoreux,  Trans  World  Airlines,  Inc.,  Midcoast  Aviation,  Irrc 

Amadeus  Global  Travel  Detnbution,  S.A.,  Continental  Airtnes,  Inc  ,  NMC  _. 

Amadeus  Data  Processing  GmbH  and  Co.  Beteligungs  Komrrv.  Continental  Airlines,  Inc.,  System  One  Infor- 

rrration  Management,  Inc 

Tenneco  Inc.,  Arnold  R.  Klarm,  MLP  Holdings,  Inc 

Tenneco  Inc.,  Leslie  C.  Confair,  MLP  Holdings,  Inc  ~ 

General  Motors  Corporation,  Continental  Airlines.  Inc.,  NMC  

Ger>eral  Motors  Corp.,  Amadeus  Global  Travel  Distritxition,  S.A..  NMC  _ 

Chevron  Corporation,  Riata  Energy  Inc.,  Riata  Energy  Inc  _ „ 

Schroder  Real  Estate  Value-Enhancement  Fund  B.  LP.,  Sears.  Roet)uck and  Co.,  Homart  DevelopnDent  Co  ... 

General  Electnc  Company,  ATCO  Ltd.,  ATCO  Structures,  Irx; 

Booker  pic.  Manne  Harvest  International,  Inc..  Marine  Han/est  International,  Inc  „ 

Booker  pto.  Marine  Harvest  International,  Inc.,  Manne  Harvest  International.  Inc  ...„ _ 

Health  Systems  Interrwitional,  Irx:.,  M.D.  Enterprises  of  Cor)nectictJt.  Inc.,  M.D.  Enterprises  of  Connecticut,  Inc  . 

Ford  Motor  Company,  General  Electnc  Company,  General  Electnc  Capital  Corp 

Kinross  Gokj  Corporation.  RTZ  Corporation  PLC  (The)  (a  Bntish  company),  Kennecott  Ridgeway  Mining  Conv 

pany  HoWings,  Inc _ 

American  International  Groi^).  Inc..  20th  Century  Industries.  20th  Century  Industries  

Alleghany  Corporation,  Santa  Fe  Pacific  Corporation,  Santa  Fe  Pacific  Corporation 

Wolters  Kluwer  NV,  Sumner  M.  Redstone,  Prentice  Hall,  Inc  

Savoy  Pictures  Entertainment.  Irx;..  Bumham  Broadcasting  Company.  L.P.,  Burnham  Broadcasting  Company, 

LP  


Snap-on  Incorporated,  Sioux  Tools.  Inc.,  Sioux  Tools,  Inc _ ;. 

The  Fuji  Bank,  Limited,  Kennerth  J.  arxl  Jill  Edelson,  General  Sportcraft  Co.,  Ltd  

Consolidated  Electrical  Distributors.  Inc.,  Sun  Distributors  LP..  SDI  Operating  Partners,  L.P 

The  Morgan  Stanley  Real  Estate  Fund,  L.P.,  Ctiemical  Banking  Corporation,  Chemical  Banking  Corporation  .... 

Hoechst  Aktiengesellschaft,  Clear  Lake  Menttx)!  Company.  L.LC,  Clear  Lake  Menttiol  Company,  L.L.C  

Aon  Corporation,  Jenner  Fenton  Slade  Group  Limited,  Jerwier  Fenton  Slade  Group  Limited 

Stewart  &  Stevenson  Services,  Inc.,  Air  &  Water  Technologies  Corporation,  Power  Application  &  Mfg.  Co 

El  Camir»  Resources  International,  IrK.,  Bell  Atlantic  Corporation,  Pacitic  Atlantic  Systems  Leasing,  Inc  

El  Camino  Resources  International,  Inc.,  PacifiCorp.  Pacific  AHantic  Systems  Leasing,  Inc 

Ideas,  Inc.,  GTE  Corporation.  GTEV  Vantage  Incorporated _ „ 

ManviBe  Corporation,  Phillip  Moms  Companies  Inc.,  f\^i!ler  Brewing  Company  

En^^ish  China  Days  pte,  J.  Carroll  Rushing,  EZE  Products,  Inc _ 

Philips  Electronics  N.V.,  United  International  HokJings,  Inc..  United  International  Holdings,  Inc 

BC  MkKvest  L.P.,  Boston  Chicken,  Inc.,  Boston  Chicken,  IrK 

Lesite  C.  Confair,  Tenneco,  Inc.,  Tenneco  Inc „ 

Arrwid  R.  Klann,  Tenneco,  Inc..  Tenneco.  Irx;  .„ 

J  Sainsbuy  pte,  Israel  Cohen,  Giant  Food  Inc  „... 

Bankers  Trust  Corporation,  Westinghouse  Electrk;  Corporation,  Westinghouse  Electric  Corporation 

KONE  Corporation,  Montgomery  Elevator  Company.  Montgomery  Elevator  Company 

Valero  Energy  Corporation,  Clear  Lake  Menthol  Company,  L.L.C.,  Dear  Lake  Menthol  Company,  L.L.C 

Southdown,  Inc.,  Eastern  Cement  Corporation,  Eastern  Cement  Corporation  „ _ 

The  Pnce  Family  ChantaWe  Trust,  Pnce/Costco,  Inc.,  Pnce  Enterpnses.  Inc  

Robert  E.  Price,  Price/Costco,  Inc.,  Price  Enterprises,  Inc 

NationsBank  Corporation,  Cypress  Financial  CorporatKjn.  Cypress  Finarxaal  Corporation 

Charter  Medical  Corporation,  National  Medical  Enterprises,  Inc.,  NME  Psychiatric  Properties,  Inc 

Community  Health  Systems,  Inc.,  Elliott  White  Springs  MerTX)rial  Hospital,  Inc.,  Lancaster  Hospital  Corporation 

Trinity  Industries,  Irx;.,  Lafarge  Coppee  S.A.  (a  French  company),  Lafarge  Corporation  

Berwnd  Group  Partners,  Supra  Group.  Inc.  (The),  Supra  Group,  Inc.  (The) 


94-2292 

9&-0010 
95-0075 
95-Ct32 
94-2294 
95-0107 

95-0108 
95-0116 
96-0117 
95-0122 
95-0123 
96-0168 
96-0170 
95-0171 
95-0174 
95-0177 
95-0055 
95-0067 

95-0098 
95-0103 
95-0110 
95-0135 


10/31/94 
10/31/94 
10/31/94 
10/31/94 
11/02/94 
11/02/94 

11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/03/94 
11/03/94 

11/03/94 
11/03,'94 
11/03/94 
11/03/94 


95-0138 

11/03/94 

95-0099 

11/04/94 

95-0160 

11/04/94 

96-0163 

11/04/94 

95-0190 

11/04/94 

95-0219 

11/04/94 

95-0114 

11/08«4 

95-0149 

11/08/94 

96-0173 

11, '08/94 

95-0175 

11/08/94 

95-0176 

11/08/94 

95-0193 

11/08/94 

95-0194 

11/08«4 

95-0207 

11/08/94 

95-0210 

11/08/94 

95-0220 

11/08m 

95-0221 

11/08/94 

95-0069 

11/09/94 

95-0131 

11/09/94 

95-0187 

11/09/94 

95-0218 

11/09/94 

95-0230 

11/09/94 

95-0236 

11/09/94 

95-0237 

11/09/94 

95-0240 

11/09/94 

95-1576 

11/10/94 

95-0156 

11/10/94 

95-0179 

11/10/94 

95-0222 

11/10/94 

For  Further  Information  Contact: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Washington,  D.C.  20580,  (202)  32fi- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Srctvtury. 

UK  LHm;.  94-28500  Filed  11-17-94,  8:45  ami 

R!LLINC  CODE  67S0-01-M 


[File  No.  941  0054] 

Oerlikon-Buhrle  Holding  AG;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Put>iic  Comment 

AGENCY;  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  com})etition.  this  con.sent 


agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  things,  a  Switzerland-based 
corporation  to  acquire  Leybold  AG,  a 
German  firm,  but  would  require  the 
respondent  to  divest  both  the  Leybold 
compact  disc  metallizer  business  and 
the  Balzers-Pfeiffer  turbomolecular 
pump  business,  within  12  months  after 
the  Commission  order  be<;omes  final,  to 
Commission  approved  entities.  If  the 
divestitures  are  not  completed  within  12 
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months,  the  Commission  would  be 
permitted  to  appoint  trustees  to 
complete  them.  In  addition,  the 
respondent  would  be  required,  for  ten 
years,  to  obtain  Commission  approval 
before  acquiring  any  interest  in  any 
entity  engaged  in  either  of  the  two 
markets  at  issue. 

DATES:  Comments  must  be  received  on 
or  before  (Insert  date  60  days  after 
Federal  Register  publication  date). 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Ofiice  of  the  Secretary, 
Room  159.  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Malester  or  Michael  Moiseyev,  FTC/S- 
2224,  Washington,  D.C.  20580.  (202) 
326-2682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Oerlikon-Buhrle  Holding 
AG  ("Oerlikon-Buhrle"),  a  Swiss 
corporation,  of  Leybold  AG, 
("Leybold"),  a  wholly-owned  subsidiary 
of  Degussa  Aktiengesellschaft 
("Degussa").  a  German  corporation,  and 
it  now  appearing  that  Oerlikon-Buhrle, 
hereinafter  sometimes  referred  to  as 
"Proposed  Respondent,"  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  cease 
and  desist  from  making  certain 
acquisitions,  and  providing  for  certain 
other  relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent  Oerlikon-Buhrle. 
by  its  duly  authorized  officers  and 
attorneys,  and  counsel  for  the 
Commission  that: 

1.  Proposed  Respondent  Oerlikon- 
Buhrle  is  a  corporation  organized, 
eixisting.  and  doing  business  under  and 
by  virtue  of  the  laws  of  Switzerland 
with  its  principal  executive  offices 


located  at  Hofwiesenstrasse  135,  CH- 
8021  Zurich,  Switzerland. 

2.  Schweizerische  Kreditantstait 
("SKA")  is  a  banking  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of 
Switzerland  with  its  principal  executive 
offices  located  at  Paradeplatz,  CH-8001 
Zurich,  Switzerland.  Pursuant  to  the 
Trust  Agreement  dated  October  6, 1994, 
SKA  will  hold  all  of  the  outstanding 
shares  of  Balzers-Pfeiffer  GmbH  in  trust 
and  for  the  account  and  risk  of 
Oerlikon-Buhrle  as  of  the  time  Leybold 
is  required  by  Oerlikon-Buhrle,  and  will 
be  an  agent  of  Oerlikon-Buhrle. 

3.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  Respondent  waives: 

(a)  any  further  procedural  steps; 

(b)  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  any  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commi-ssion.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  is 
respect  thereto  publicly  release.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acqeptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without,  further  notice  to  Proposed 
Respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  fo  complaint  here 


attached  and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  Proposed 
Respondent's  wholly-owned  subsidiary, 
Oerlikon-Buhrle  USA,  Inc..  at  its 
principal  executive  offices  at  One  Penn 
Plaza.  Suite  4828.  New  York,  NY  10119, 
shall  constitute  service.  Proposed 
Respondent  waives  any  right  it  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  Respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
Respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
Respondent  further  understands  it  may 
be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  by  Respondent  or 
any  agent  of  Respondent,  including 
without  limitation  SKA,  after  it  bec'omes 
final. 

Order 

/ 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Oeriikon-Buhrle"  means 
Oerlikon-Buhrle  Holding  AG.  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Oerlikon-Buhrle;  their  directors, 
officers,  employees,  agents  (including, 
but  not  limited  to.  SKA),  and 
representatives;  and  their  successors 
and  assigns. 

B.  "Leybold"  means  Leybold  AG,  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Leybold;  their  directors,  officers, 
employees,  agents,  and  representatives: 
and  their  successors  and  assigns. 

C.  "SKA"  means  Schweizerische 
Kreditanstalt.  a  banking  corporation 
organized,  existing  and  doing  business 
under,  and  by  virtue  of  the  laws  of 
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Switzerland.  Pxirsuant  to  tiie  Trust 
Agreement  dated  October  6. 1994.  SKA 
will  hold  all  of  tiie  outstanding  shares 
of  Bal2ers-Pfeiffer  GmbH  in  trust  and  for 
the  account  and  risk  of  Oerlikon-Buhrle 
as  of  the  time  Leyfoold  is  acquired  by 
Oerlikon-Buhrle,  and  will  be  an  agent  of 
Oeriikon-Buhrle. 

D.  "Balzers-Pfeiffer"  means  Balzers- 
Pfeiffer  GmbH,  a  German  corporation, 
its  predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Balzers-Pfeiffer;  their  directors,  officers, 
employees,  agents,  and  representatives; 
and  their  successors  and  assigns. 

E.  "Respondent"  means  Oerlikon- 
Buhrle. 

F.  "Commission"  means  the  Federal 
Trade  Commission. 

G.  "Acquisition"  means  Oerlikon- 
Buhrle's  acquisition  of  voting  securities 
of  Leybold  pursuant  to  the  Purchase 
Agreement  dated  January  21, 1994. 

H.  "Assets  and  Businesses"  means  all 
assets,  properties,  businesses  goodwill, 
tangible  and  intangible,  including, 
without  limitation,  the  following: 

1.  all  machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
furniture,  tools  and  other  tangible 
personal  property; 

2.  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  inventions,  copyrights, 
trademarks,  trade  names,  trade  secrets, 
intellectual  property,  patents, 
technology,  know-how.  specifications, 
designs,  drawings,  processes  and  quality 
(ontrol  data; 

3.  inventory  and  storage  capacity; 

4.  all  rights,  title  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers,  sale 
representatives,  distributors,  agents, 
personal'property  lessors,  personal 
property  lessees,  licensors,  licensees, 
consignors  and  consignees; 

5.  all  rights  under  warranties  and 
guarantees,  express  or  implied; 

6.  all  books,  records,  and  files;  and 

7.  all  items  of  prepaid  expense. 

I.  "Trust  Agreement"  means  the  trust 
agreement  dated  October  6, 1994. 
between  Oerlikon-Buhrle  and  SKA. 
attached  hereto  as  Attachment  1 . 
pursuant  to  which  SKA  will  hold  all  of 
the  outstanding  shares  of  Balzers- 
Pfeiffer  GmbH  in  trust  and  for  the 
aixount  and  risk  of  Oerlikon-Buhrle,  as 
of  the  time  Leybold  is  acquired  by 
Oerlikon-Buhrle,  and  will  be  an  agent  of 
Oerlikon-Buhrle. 


I.  "Leyl)old  Compact  Disc  Metallizer 
Business"  means  all  of  Leybold's  rights, 
title  and  interest  in  and  to: 

1.  compact  disc  metallizers. 
including,  but  not  limited  to.  Singulus. 
and  all  patents,  trademarks,  intellectual 
property,  production  technology  and 
know-how  related  to  the  manufacture, 
distribution  and  sale  of  compact  disc 
metallizers;  and 

2.  all  of  Leytrald's  Assets  and 
Businesses  as  further  delineated  in 
Schedule  A,  attached  hereto  and  made 
a  part  hereof. 

K.  "Leybold  Thin  Film  Coating 
Systems  Business"  means  all  of 
Leybold*^s  rights,  title  and  interest,  as  of 
the  date  this  agreement  is  accepted  by 
the  Commission,  in  all  Assets  and 
Businesses  relating  to  the  development, 
manufacture,  distribution,  marketing  or 
sale  of  vacuum  systems  and  equipment 
for  the  deposition  of  thin  films, 
including  without  limitation,  vacuum 
web  coating  systems,  architectural  glass 
coaters.  compact  disc  metallizers, 
compact  disc  replication  lines,  compact 
di.sc  mastering  equipment,  precision 
optics  coating  systems,  ophthalmic  lens 
coating  systems,  decorative  hard  coating 
systems,  siUcon  crystal  growing 
.systems,  and  vacuum  coating  systems 
for  research  and  development.  Such 
Assets  and  Businesses  shall  include  all 
rights,  title  and  interest  in  and  to  owned 
or  leased  real  property,  together  with 
appurtenances,  licenses  and  permits. 
The  Leybold  Thin  Film  Coating  Systems 
Business  excludes  magnetic  and 
magneto-optical  disc  coating  systems, 
systems  for  the  manufacture  of  thin  film 
heads  for  magnetic  drives,  vacuum 
systems  for  the  coating  of  plastic  parts, 
and  vacuum  systems  for  the  coating  of 
automotive  parts. 

L.  "Balzers-Pfeiffer  Assets"  means  all 
of  the  Assets  and  Businesses  of  Balzers- 
Pfeiffer  and  all  of  the  other  Oerlikon- 
Buhrle  Assets  and  Businesses  relating  to 
the  development,  manufacture, 
distribution,  marketing,  or  sale  of 
turbomolecular  pumps,  as  delineated  in 
Schedule  B.  attached  hereto  and  made 
a  part  hereof. 

M.  "Ophthalmic  Coating  Business" 
means  all  of  Oerlikon-Buhrle's  rights, 
title  and  interest  in  all  Assets  and 
Businesses  relating  to  the  development, 
manufacture,  distribution,  marketing,  or 
sale  of  equipment  used  in  the 
application  of  coatings  to  ophthalmic 
lenses,  including  all  interests  in  such 
Assets  and  Businesses  as  acquired  from 
Leybold. 

N.  "Compact  Disc  Metallizers"  means 
vacuum  systems  for  the  deposition  of 
reflective  coatings  on  audio  compact 
discs  and  CD-ROM.s. 


O.  "Turbomolecular  Pumps"  means 
vacuum  pum[>s  employing 
turbomolecular  processes  to  generate 
high  vacuum  environments. 

II 

It  is  further  ordered  that: 

A.  Oerlikon-Buhrle  shall  divest, 
absolutely  and  in  good  faith,  within 
twelve  (12)  months  of  the  date  this  order 
becomes  final,  the  Leybold  Compact 
Disc  Metallizer  Business,  and  shall  also 
divest  such  additional  ancillary  Assets 
and  Businesses  and  effect  such 
arrangements  as  are  necessary  to  assure 
the  marketability,  viability,  and 
competitiveness  of  the  Leybold  Compact 
Disc  Metallizer  Business;  provided  that 
Oerlikon-Buhrle  is  not  required  to 
divest  any  of  the  assets  identified  in  Part 
2  of  Schedule  A  unless  such  assets  are 
required  by  the  acquirer. 

B.  Oerlikon-Buhrle  shall  divest  the 
Leybold  Compact  Disc  Metallizer 
Business  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  Leybold  Compact  EMsc  Metallizer 
Business  as  an  ongoing,  viable 
operation,  engaged  in  the  same  business 
in  which  the  Leybold  Compact  Disc 
Metallizer  Business  is  engaged  at  the 
time  of  the  proposed  divestiture,  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  Acquisition  as  alleged 
in  the  Commission's  complaint. 

C.  Upon  reasonable  notice  from  the 
acquirer  to  Oerlikon-Buhrle,  for  a  period 
of  six  months  following  the  date  of 
divestiture,  Oerlikon-Buhrle  shall 
provide  such  personnel,  information, 
technical  assistance,  advice  and  training 
to  the  acquirer  as  is  necessary  to  transfer 
the  Leybold  Compact  Disc  Metallizer 
Business  pursuant  to  Paragraph  11. A. 
and  establish  such  business  as  a  viable, 
ongoing  concern.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  of  Oerlikon- 
Buhrle  to  satisfy  the  acquirer's 
management  that  its  personnel  are 
appropriately  trained  in  the 
manufacture  of  compact  disc  metallizers 
to  the  extent  Oerlikon-Buhrle  has  the 
ability  to  do  so  after  the  divestiture  is 
complete.  Oerlikon-Buhrle  shall  not 
charge  the  acquirer  a  rate  more  than  its 
own  direct  costs  for  providing  such 
technical  assistance. 

D.  Pending  divestiture  of  the  Leybold 
Compact  Disc  Metallizer  Business, 
Oerlikon-Buhrle  shall  take  such  actions 
as  are  necessary  to  maintain  the 
viability,  marketability,  and 
competitiveness  of  the  Leybold  Compact 
Disc  Metallizer  Business  and  to  prevent 


the  destruction,  removal,  wasting, 
deterioration  or  impairment  of  the 
Leybold  Compact  Disc  Metallizer 
Business  except  for  ordinary  wear  and 
tear, 

E.  At  the  time  of  the  execution  of  a 
purchase  agreement  between  Oerlikon- 
Buhrie  and  a  proposed  acquirer  of  the 
Leybold  Compact  Disc  Metallizer 
Business.  Oerlikon-Buhrle  shall  provide 
the  acquirer  with  a  complete  list  of  all 
non-clerical,  salaried  employees  of  the 
Leyhi.ld  Compact  Disc  Metallizer 
Business,  who  have  been  involved  in 
the  development,  production, 
distribution,  or  sale  of  Leybold  compact 
disc  metalizers  at  any  time  during  the 
period  from  September  1. 1992,  until 
the  date  of  the  purchase  agreement. 
Such  list  shall  state  each  such 
individual's  name,  position,  address, 
telephone  number,  and  a  description  of 
the  duties  of  and  work  performed  by  the 
individual  in  connection  with  any 
compact  disc  metallizer  product 
developed,  produced,  or  distributed  by 
Leybold. 

F.  Oerlikon-Buhrle  shall  provide  the 
proposed  acquirer  with  an  opportunity 
to  inspect  the  personnel  files  and  other 
documentation  relating  to  the 
individuals  identified  in  Paragraph  n.E. 
of  this  order  to  the  extent  permissible 
under  applicable  laws.  For  a  period  of 
six  (6)  months  following  the  divestiture, 
Oerlikon-Buhrle  shall  further  provide 
the  Commission-approved  acquirer  with 
an  opportunity  to  interview  such 
individuals  and  negotiate  employment 
contracts  with  them. 

G.  Oerlikon-Buhrle  shall  provide  the 
individuals  identified  in  Paragraph  II.E. 
of  this  order  with  ample  financial 
incentives  to  continue  in  their 
employment  positions  during  the  period 
covered  by  the  Leybold  Hold  Separate 
Agreement,  hereto  attached,  and  to 
accept  employment  with  the 
Commission-approved  acquirer  at  the 
time  of  the  divestiture.  Such  incentives 
shall  include: 

1.  continuation  of  all  employee 
benefits  offered  by  Leybold  until  the 
date  of  the  divestiture:  and 

2.  a  bonus  equal  to  25  percent  of  an 
employee's  annual  salary  (including  any 
other  bonuses)  as  of  the  date  this  order 
becximes  final  for  any  individual  who 
agrees  to  employment  with  the 
Commission-approved  acquirer,  payable 
upon  the  beginning  of  their  employment 
by  the  Commission-approved  acquirer. 

H.  For  a  period  of  one  (1)  year 
commencing  on  the  date  of  the 
individual's  employment  by  the 
Commission-approved  acquirer. 
Oerlikon-Buhrle  shall  not  re-hire  any  of 
the  individuals  identified  in  Paragraph 
U.E.  of  this  order  who  accept 
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employment  with  the  Commission- 
approved  acquirer. 

in 

It  is  further  ordered  that: 

A.  Respondent  Oerlikon-Buhrle  shall 
divest,  and  shall  direct  SKA  to  take  all 
steps  necessary  to  divest,  absolutely  and 
in  good  faith,  within  twelve  (12)  montlis 
of  the  date  this  order  becomes  final,  the 
Balzers-Pfeiffer  Assets,  and  Oerlikon- 
Buhrle  shall  also  divest  such  additional 
ancillary  Assets  and  Businesses  and 
effect  such  arrangements  as  are 
necessary  to  assure  the  marketability, 
viability,  and  competitiveness  of 
Balzers-Pfeiffer;  provided  that  Oerlikon- 
Buhrle  is  not  requii«d  to  divest  any  of 
the  assets  identified  in  Part  2  of 
Schedule  B.  unless  such  assets  are 
required  by  the  acquirer. 

B.  Oerlikon-Buhrle  shall  divest,  and 
shall  direct  SKA  to  take  all  steps 
necessary  to  divest,  the  Balzers-Pfeiffer 
Assets  only  to  an  acquirer  that  receives 
the  prior  approval  of  the  Commission 
and  only  in  a  manner  that  receives  the 
prior  approval  of  the  Commission.  The 
purpose  of  the  divestiture  of  the  Balzers- 
Pfeiffer  Assets  is  to  ensure  the 
continuation  of  Balzers-Pfeiffer  as  an 
ongoing,  viable  operation,  engaged  in 
the  same  business  in  which  it  is  engaged 
at  the  time  of  the  proposed  divestiture, 
and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  complaint.  Provided, 
however,  that  nothing  in  this  order  shall 
prevent  Oeriikon-Buhrle  from 
transferring  the  stock  and  share  capital 
of  Balzers-Pfeiffer  to  SKA  at  the  time 
Oerlikon-Buhrle  acquires  Leybold 
pursuant  to  the  Trust  Agreement. 
However,  such  transfer  shall  not  fulfill 
Oerlikon-Buhrle's  obligation  under  this 
order  to  divest  Balzers-Pfeiffer  Assets. 

C.  Pending  divestiture  of  the  Balzers- 
Pfeiffer  Assets.  Oeriikon-Buhrle  shall 
take  such  actions,  and  shall  direct  SKA 
to  take  such  actions,  as  are  necessary  to 
maintain  the  viability  and  marketability 
of  Balzers-Pfeiffer  and  to  prevent  the 
destruction,  removal,  wasting, 
deterioration  or  impairment  of  any  of 
the  Balzers-Pfeiffer  Assets  except  for 
ordinary  wear  and  tear. 

D.  Oerlikon-Buhrle  shall  take  all  steps 
necessary  to  ensure  that  SKA  complies 
with  the  Trust  Agreement,  including, 
without  limitation,  pursuing  any  legal 
action  it  may  have  against  SKA  for 
monetary  and  equitable  damages  arising 
from  any  breach  of  the  Trust  Agreement 
by  SKA.  Oerlikon-Buhrle  shall  not  agree 
to  any  alteration,  reformation, 
amendment  or  other  change  to  the  Trust 
Agreement  without  the  prior  approval  of 
the  Commission.  In  addition  to  the 


requirements  of  this  Paragraph  III. 
Oerlikon-Buhrte  shall  direct  SKA  to  take 
all  steps  necessary  to  accomplish  the 
requirements  of  this  order  pertaining  to 
the  Balz^s-Pfeiffer  As.sets. 

IV 

It  is  further  ordered  that: 

A.  If  Oerlikon-Buhrle  has  not 
divested,  absolutely  and  in  good  faith, 
and  with  the  prior  approval  of  the 
Commission,  the  Leybold  Compact  Disc 
Metallizer  Business  within  twelve  (12) 
months  of  the  date  this  order  becomes 
final,  the  Commission  may  appoint  a 
trustee  to  divest  the  Leybold  Thin  Film 
Coating  Systems  Business. 

B.  If  Oerlikon-Buhrie  and  SKA  have 
not  divested,  absolutely  and  in  good 
faith,  and  with  the  prior  approval  of  the 
Commission,  the  Balzers-Pfeiffer  Assets 
within  twelve  (12)  months  of  the  date 
this  order  becomes  final,  the 
Commission  may  appoint  a  trustee  to 
divest  the  Balzers-Pfeiffer  Assets. 

C  In  the  event  that  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  §5(/)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C  §45(7),  or 
any  other  statute  enforced  by  the 
Commission.  Oerlikon-Buhrle  and  in 
the  case  of  the  Balzers-Pfeiffer  Assets. 
SKA.  at  the  direction  of  Oerlikon- 
Buhrie.  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  rV'  shall  preclude  the 
Commission  or  ttie  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  §  5(/)  of 
the  Federal  Trade  Commission  Act.  or 
any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Oerlikon-Buhrte  to  comply  with  this 
order. 

D.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  IV. A.  or  Paragraph  IV. B.. 
Oerlikon-Buhrte  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  dxities. 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Oeriikon-Buhrfe  and  in  the  case  of  the 
Balzers-Pfeiffer  .A.'sets.  SKA.  at  the 
direction  of  Oerlikon-Buhrie.  which 
consent  shall  not  be  unreasonably 
withheld.  The  trustee  shall  be  a  person 
with  experience  and  expertise  in 
a(X|uisition$  and  divestitures.  If 
Oerlikon-Buhrle  or  in  the  case  of  the 
Balzers-Pfeiffer  Assets.  SKA.  at  the 
direction  of  Oerlikon-Buhrle,  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
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days  after  notice  by  the  staff  of  the 
Commission  to  Oerliicon-Buhrle  of  the 
identity  of  any  proposed  trustee. 
Oerhlcon-Buhrle  shall  be  deemed  to 
have  consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Leybold  Thin  Film  Coating  Systems 
Business  and/or  the  Balzers-Pfeiffer 
Assets. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  Oerlikon- 
Buhrle  shall  execute  a  trust  agreement, 
and  in  the  case  of  the  Balzers-Pfeiffer 
Assets,  Oerlikon-Buhrle  shall  direct 
SKA  to  execute  a  trust  agreement,  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture{s)  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  IV.D.3.  to  accomplish  the 
divestiture(s),  which  shall  be  subject  to 
the  prior  approval  of  the  Commission. 
If,  however,  at  the  end  of  the  twelve 
month  period,  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission,  or, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court;  provided,  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the 
Leybold  Thin  Film  Coating  Systems 
Business  and/or  the  Balzers-Pfeiffer 
Assets,  or  to  any  other  relevant 
information,  as  the  trustee  may  request. 
Oerlikon-Buhrle  shall  develop,  and  in 
the  case  of  the  Balzers-Pfeiffer  Assets, 
Oerlikon-Buhrle  shall  direct  SKA  to 
develop  such  financial  or  other 
information  as  such  trustee  may  request 
and  shall  cooperate  with  the  trustee. 
Oerlikon-Buhrle  shall  take  no  action, 
and  Oerlikon-Buhrle  shall  direct  SKA  to 
take  no  action,  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestiture(s).  Any  delays  in 
divestiture  caused  by  Oerlikon-Buhrle 
or  SKA  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for  a 
court-appointed  trustee,  by  the  court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Oerlikon- 


Buhrle's  absolute  and  unconditional 
obligation  to  divest  at  no  minimum 
price.  The  divestiture(s)  shall  be  made 
in  the  manner  and  to  the  acquirer(s)  as 
set  out  in  Paragraphs  II  and  III  of  this 
order,  as  appropriate;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  or  entities 
selected  by  Oerlikon-Buhrle  from  among 
those  approved  by  the  Commission.  If 
requested  by  the  trustee  or  acquirer, 
Oerlikon-Buhrle  shall  provide  the 
acquirer  with  the  assistance  required  by 
Paragraph  II.C.  of  tfiis  order. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Oerlikon-Buhrle,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  Oerlikon-Buhrle,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture(s)  and  all  expenses  incurred. 
After  approval  by  the  Commission  and, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  Oerlikon-Buhrle, 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Leybold  Thin  Film  Coating  Systems 
Business  and/or  the  Balzers-Pfeiffer 
Assets. 

8.  Oerlikon-Buhrle  shall  indemnify 
the  trustee  and  hold  the  trustee 
harmless  against  any  losses,  claims, 
damages,  liabilities,  or  expenses  arising 
out  of,  or  in  connection  with,  the 
performance  of  the  trustee's  duties, 
including  all  reasonable  fees  of  counsel 
and  other  expenses  incurred  in 
connection  with  the  preparation  for,  or 
defense  of  any  claim,  whether  or  not 
resulting  in  any  liability,  except  to  the 
extent  that  such  liabilities,  losses, 
damages,  claims,  or  expenses  result 
from  misfeasance,  gross  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  IV  of  this 
order. 


10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestitute(s)  required 
by  this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Leybold  Thin  Film  Coating 
Systems  Business  or  the  Blazers-Pfeiffer 
Assets. 

12.  The  trustee  shall  report  in  writing 
to  Oerlikon-Buhrle  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestitute(s). 

V 

It  is  further  ordered  that,  until  the 
earlier  often  (10)  years  from  the  date 
this  order  becomes  final  or  until 
Oerlikon-Burle  has  sold  all  of  the  Assets 
and  Businesses  of  either  Blazers' 
ophthalmic  lens  coating  business  or 
Leybold's  ophthalmic  lens  coating 
business,  Oerlikon-Buhrle  shall  not 
transfer  any  interest  in  the  stock,  share 
capital,  or  assets  of  the  Ophthalmic 
Coating  Business  to  any  third  party, 
other  than  to  a  subsidiary  of  Oerlikon- 
Buhrle,  without  providing  advance 
written  notification  to  the  Federal  Trade 
Commission.  Said  notification  shall  be 
given  on  the  Notification  and  Report 
Form  set  forth  in  the  Appendix  to  Part 
803  of  Title  16  of  the  Code  of  Federal 
Regulations  as  amended  (hereinafter 
"the  Notification").  Oerlikon-Buhrle 
shall  provide  to  the  Federal  Trade 
Comraission,  at  least  thirty  days  prior  to 
transferring  any  interest  in  the  stock, 
share  capital,  or  assets  of  the 
Ophthalmic  Coating  Business,  both  the 
Notification  and  supplemental 
information  either  in  Oerkkon-Buhrle's 
possession  or  reasonably  available  to 
Oerlikon-Buhrle.  Such  supplemental 
information  shall  include  a  copy  of  the 
proposed  acquisition  agreement:  the 
names  of  the  principal  representatives 
of  Oerlikon-Buhrle  and  of  the  firm  who 
proposes  to  acquire  the  stock,  share 
capital,  or  assets  of  the  Ophthalmic 
Coating  Business  who  negotiated  the 
acquisition  agreement;  and  any 
management  or  strategic  plans 
discussing  the  proposed  transaction.  If, 
within  the  thirty-day  period, 
representatives  of  the  Federal  Trade 
Commission  make  a  written  request  for 
additional  information,  Oerlikon-Buhrle 
shall  not  consummate  the  transaction 
until  twenty  days  after  submitting  such 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  Paragraph  may  be  requested  and. 
where  appropriate,  granted  in  the  same 
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nianaer  as  is  applicable  under  the 
requirements  and  provisions  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
.^ct  of  1976,  15  U.S.C  Section  18a. 

17 

It  is  further  ordered  that  Oerlikon- 
Buhrle  shall  comply  with  all  terms  of 
the  Ekilazers-Pfeiffer  Agreement  to  Hold 
Separate  and  the  Leybold  Systems 
Business  A^^ement  to  Hold  Separate, 
attached  to  this  order  and  made  a  part 
hereof  as  Appendices  I  and  II.  The 
Blazers-Pfeiffer  Agreement  to  Hold 
Separate  the  Blazers-Pfeiffer  Assets  shall 
c:ontinue  in  effect  until  Oerlikon-Buhrle 
and  SKA  have  divested  all  of  the 
Blazers-Pfeiffer  Assets.  The  Leybold 
Systems  Business  Agreement  to  Hold 
Separate  shall  continue  in  effect  until 
Oerlikon-Buhrle  has  divested  all  of  the 
Leybold  Compact  Disc  Metallizer 
Business  or  the  Leybold  Thin  Film 
Coating  Systems  Businass  as  required  by 
this  order. 

\U 

it  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
bw:omes  final,  Oerlikon-Buhrle  shall 
not,  without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  acquire  any  of  the  stock,  share 
capital,  equity  or  other  interest  in  any 
concern,  corporate  or  non-corporate, 
engaged  in  at  the  time  of  such 
acquisition,  or  within  the  two  years 
preceding  such  acquisition  engaged  in. 
the  manufacture  of  turbomolecular 
pumps; 

B.  acquire  any  assets  used  for  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture, 
distribution,  or  sale  of  turbomolecular 
pumps; 

C  acquire  any  of  the  stock,  share 
capital,  equity  or  other  interest  in  any 
concern,  corporate  or  non-corporate, 
engaged  in  at  the  time  of  such 
acquisition,  or  within  the  two  years 
preceding  such  acquisition  engaged  in. 
the  manufacture  of  compact  disc 
metallizers;  or 

D.  acquire  any  assets  used  for  or 
previously  used  for  (and  still  suitable 
lor  use  for)  the  manufacture, 
distribution,  or  sale  of  compact  disc; 
metallizers. 

Provided,  however,  that  this 
Paragraph  VII  shall  not  apply  to  the 
acquisition  of  products  or  services 
acquired  in  the  ordinary  course  of 
business,  or  of  any  non-exclusive 
license  to  any  patent  or  other  form  of 
intellectual  property  (excluding  assets 
of  the  Leybold  Compact  Disc  Business 
.Hid  Blazers-Pfeiffer). 


VIII 

It  is  further  ordered  that: 

A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 

■  sixty  (60)  days  thereafter  until  Oerlikon- 
Buhrle  has  fully  complied  with 
Paragraphs  U,  III.  IV.  and  VI  of  this 
order.  Oerlikon-Buhrle  shall  submit  to 
the  Commission  a  v'erified, written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  intends  to  comply, 
is  complying,  and  has  complied  with 
Paragraphs  U.  ID.  IV,  and  VI  of  this 
order.  Oerlikon-Buhrle  shall  include  in 
its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  the  efforts 
being  made  to  comply  with  Paragraphs 
II,  III,  rv,  and  VI  of  this  order,  including 
a  description  of  all  substantive  contacts 
or  negotiations  for  the  divestiture(s) 
required  by  this  order,  including  the 
identity  of  all  parties  contacted. 
Oerlikon-Buhrle  shall  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  reconmiendations 
concerning  the  divestiture. 

B.  One  (1)  year  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
such  other  times  as  the  Commission 
may  require.  Oeriikon-Buhrle  shall  file 

a  verified  written  report  with  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complying  with 
Paragraphs  V  and  VII  of  this  order. 

IX 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order.  Respondent 
shall  permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
ResjKmdent,  relating  to  any  matters 
contained  in  this  order  and 

B.  Upon  five  (5)  days'  notice  to 
Respondent,  and  without  restraint  or 
interference  from  Respondent,  to 
interview  officers,  directors,  or 
employees  of  Respondent.  Officers  and 
employees  of  iiespondent  whose  places 
of  emplojTnent  are  outside  the  United 
States  shall  be  made  available  on 
reasonable  notii». 

A' 

It  i.s  further  ordered  that 
A.  Oerlikon-Buhrle  shall  notify  the 
Commi.ssJon  at  least  thirty  (30)  days 


prior  to  any  proposed  change  in  the 
corporate  Respondent  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order 

Schedule  A 

Oerlikon-Buhrle  shall  divest  all  of  the 
Assets  and  Busines.ses  of  the  Leybold 
Compact  Disc  MetaUizer  Business 
pursuant  to  the  terms  of  this  order.  The 
assets  identified  in  Paragraph  I.J.  of  this 
order  shall  include  all  assets,  properties, 
business  and  goodwill,  tangible  and 
intangible,  of  Leybold  in  or  relating  to 
the  development,  manufacture,  sale, 
distribution  and  marketing  of  compact 
disc  metallizers,  compact  disc  lines,  and 
compact  disc  mastering  .systems, 
including  without  limitation,  the 
following: 

Part  1 

1.  all  Leybold  compact  disc 
metallizers  including,  but  not  limited  to, 
equipment  and  documentation; 

2.  all  Leybold  compact  disc  metallizer 
inventory  (including  work  in  progress); 

3.  all  lists  or  oilier  info.Tnation 
necessary  to  source  materials,  parts, 
components  and  olher  inputs  involved 
in  the  production  of  Leybold  compact 
disc  metallizers; 

4.  all  rights,  title  and  interest  in  and 
results  of  all  rese.arch  and  development 
efforts  by  Leybold  relating  to 
improvements,  developments,  and 
variants  of  Leybold  compact  disc 
metallizer  products; 

Part  2 

5.  all  Assets  and  Businesses  of 
Leybold  relating  solely  to  the 
development,  manufacture,  sale, 
distribution  and/or  marketing  of 
compact  disc  lines  and/or  compact  disc 
mastering  systems,  including 
equipment.  doc:umentation,  inventory, 
work  in  process,  information  necessary 
to  source  materials,  parts,  components, 
and  other  inputs,  all  rights,  title  and 
interest  and  results  of  all  research  and 
development  efforts  by  Leybold  relating 
solely  to  improvements,  developments, 
and  variants  or  Leybold  compact  disc 
line  and  or  mastering  system  products, 
and  employment  contracts  to  the  extent 
permissible  under  applicable  law. 

Schedule  B 

Oerlikon-Buhrle  shall  divest  all  of  the 
Assets  and  Businesses  of  the  Balzers- 
Pfeiffer  Assets  pursuant  to  the  terms  of 
this  order.  The  assets  identified  in 
Paragraph  I.L.  of  this  order  shall  include 
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all  assets,  properties,  business  and 
goodwill,  tangible  and  intangible,  of 
Oerlikon-Buhrle  as  of  the  date  this  order 
is  accepted  by  the  Commission,  in  or 
relating  to  the  development, 
manufacture,  marketing,  sale,  and 
distribution  of  turbomolecular  pumps, 
including  without  limitation,  the 
following: 

Parti 

1.  all  of  the  stock  and  share  capital, 

or  participation  held  by  Oerlikon-Buhrle 
of  Balzers-Pfeiffer,  including,  without 
limitation,  all  stock,  share  capital,  or 
participation  held  in  trust  by  SKA  for 
the  account  and  risk  of  Oerlikon-Buhrle 
as  of  the  date  Leybold  is  acquired  by 
Oerlikon-Buhrle; 

2.  all  patents,  intellectual  property, 
trademarks,  production  technology,  and 
know-how  related  to  the  development, 
manufacture,  marketing,  sale,  or 
distribution  of  turbomolecular  pumps; 

3.  all  rights,  title  and  interest  in  and 
results  of  all  research  and  development 
efforts  relating  to  improvements, 
developments,  and  variants  of 
turbomolecular  pump  products; 

4.  all  rights,  title  and  interest  in  and 
to  owned  or  leased  real  property, 
together  with  appurtenances,  licenses 
and  permits  used  in  the  manufacturer  of 
turbomolecular  pumps; 

Part  2 

5.  all  Assets  and  Businesses  of 
Oerlikon-Buhrle  (excluding  Balzers- 
Pfeiffer)  in  or  relating  to  the  sale, 
distribution  or  marketing  of 
turbomolecular  pumps. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  proposed  consent  order  from 
Oerlikon-Buhrle  Holding  AG 
("Oerlikon-Buhrle")  to  resolve 
competitive  concerns  with  the  proposed 
acquisition  of  Leybold  AG,  a  wholly- 
owned  subsidiary  of  Degussa 
Aktiengesellschaft.  Under  the  proposed 
order,  Oerlikon-Buhrle  would:  (1)  divest 
its  Turbomolecular  Pump  Business;  (2) 
divest  the  Leybold  Compact  Disc 
Metallizer  Business:  and  (3)  notify  the 
Commission  before  selling  any  assets  of 
or  interest  in  its  Ophthalmic  Coating 
Business. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  review  the 
agreement  and  the  comments  received 


and  will  decide  whether  to  withdraw  its 
acceptance  of  the  agreement  or  to  make 
final  the  agreement's  proposed  order. 

The  draft  complaint  alleges  that  the 
proposed  acquisition,  if  consummated, 
would  violate  Section  7  of  the  Clayton 
Act,  15  U.S.C.  §  18,  as  amended,  and 
Section  5  ofthe  FTC  Act,  15  U.S.C.  §45, 
as  amended,  in  the  markets  for 
turbomolecular  pumps  and  compact 
disc  metallizers.  The  proposed  consent 
order  would  remedy  the  alleged 
violation  by  requiring  divestitures  to 
restore  competition. 

The  proposed  order  would  require 
Oerlikon-Buhrle  to  divest  the  Leybold 
Compact  Disc  Metallizer  Business  and 
the  Oerlikon-Buhrle  Turbomolecular 
Pump  Business  within  twelve  (12) 
months  after  the  proposed  order 
becomes  final.  The  proposed  order 
would  require  Oerlikon-Buhrle  to  take 
all  steps  necessary  to  ensure  that 
Schweizeierische  Kreditanstalt  ("SKA"), 
trustee  for  the  Turbomolecular  Pump 
Business,  cooperates  to  accomplish 
divestiture  of  the  Turbomolecular  Pump 
Business.  Under  the  terms  of  the  order, 
Oerlikon-Buhrle  would  be  responsible 
for  order  violations  caused  by  SKA. 

Oerlikon-Buhrle  also  would  be 
required  to  divest,  at  the  option  of  the 
acquirer(s).  Compact  Disc  Integrated 
Line  assets.  Compact  Disc  Mastering 
assets,  and  the  sales  and  ser\'ice 
organization  associated  with  the 
Oerlikon-Buhrle  Turbomolecular  Pump 
Business. 

To  help  ensure  the  viability  of  the 
Leybold  Compact  Disc  Metallizer 
Business,  Oerlikon-Buhrle  would  be 
required  to  provide  technical  assistance 
to  the  acquirer  as  ner.e.ssary.  In  addition. 
Oerlikon-Buhrle  would  be  required  to 
give  the  acquirer  an  opportunity  to 
interview  and  offer  employment  to 
personnel  involved  in  the  Leybold 
Compact  Disc  Metallizer  Business  and 
to  offer  financial  incentives  for 
employees  to  remain  with  Leybold 
pending  divestiture  and  to  accept 
employment  with  the  acquirer  after 
divestiture.  Oerlikon-Buhrle  could  not 
rehire  any  of  these  employees  until  one 
year  after  they  began  employment  with 
the  acquirer. 

If  Oerlikon-Buhrle  failed  to  divest  the 
Leybold  Compact  Disc  Metallizer 
Business  during  the  allotted  time,  a 
trustee  could  be  appointed  to  divest  the 
Leybold  Thin  Film  Coating  Systems 
Business.  If  Oerlikon-Buhrle  failed  to 
divest  the  Turbomolecular  Pump 
Business,  a  trustee  could  be  appointed 
to  divest  the  Turbomolecular  Pump 
Business.  If.  at  the  end  of  twelve 
months,  the  trustees  submitted  a  plan  of 
divestiture  or  believed  that  divestiture 
could  be  achieved  within  a  reasonable 


time,  the  time  period  for  divestiture 
could  be  extended. 

A  Hold  Separate  Agreement  provides 
that  until  the  divestiture  ofthe  Leybold 
Compact  Disc  Metallizer  Business  is 
completed,  the  Leybold  Thin  Film 
Coating  Systems  Business  shall  be  held 
separate  from  and  operated 
independently  of  Oerlikon-Buhrle.  A 
second  Hold  Separate  Agreement 
provides  that  until  the  divestiture  of  the 
Oerlikon-Buhrle  Turbomolecular  Pump 
Business  is  completed,  this  business 
shall  be  held  separate  from  and  operated 
independently  of  Oerlikon-Buhrle. 

Under  the  proposed  order,  Oerlikon- 
Buhrle  would  be  required  to  provide  to 
the  Commission  reports  of  its 
compliance  with  the  divestiture 
provisions  of  the  order  sixty  (60)  days 
after  the  order  becomes  final  and  every 
sixty  (60)  days  thereafter,  until  the 
divestitures  have  been  completed. 

The  proposed  order  would  require 
Oerlikon-Buhrle.  for  ten  (10)  years,  to 
obtain  the  prior  approval  ofthe 
Commission  before  acquiring  any 
interest  in  any  other  company  engaged 
in  the  manufacture,  distribution  or  sale 
of  turbomolecular  pumps  or  compact 
disc  metallizers. 

The  proposed  order  also  would 
require  Oerlikon-Buhrle  to  provide 
advance  notice  to  the  Commission 
before  selling  any  interest  in  or  assets  of 
its  Ophthalmic  Coating  Business. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretory. 

[FR  Doc.  94-28499  Filed  11-17-94:  8:45  am) 
BILLING  CODE  67S0-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3778-N-11] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


EFFECTIVE  DATES:  November  18, 1994. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  Department  of 
Housing  and  Urban  Development,  Room 
7262,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-ftw  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  14. 1994. 
Jacquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

|FR  Doc.  94-28512  Filed  11-17-94;  8:45  am] 

BILUMC  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-«22-05-1310-01] 

Oil  and  Gas  Leasing  Final 
Environmental  Impact  Statement  by 
the  Grand  Mesa 

AGENCY:  Bureau  af  Land  Management, 
Interior. 

ACTION:  Notice  of  Adoption  by  the 
Bureau  of  Land  Management  (BLM)  of 
the  Oil  and  Gas  Leasing  Final 
Environmental  Impact  Statement  by  the 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests  in 
accordance  with  the  National 
Environmental  Policv  Act  (NEPA)  and 
Title  40  CFR  Part  1500. 

SUMMARY:  In  accordance  with  Section 
102  of  the  National  Environmental 
Policy  Act  of  1969,  a  Final 
Environmental  Impact  Statement  (FEIS) 
for  Oil  and  Gas  Leasing  on  Lands 
Administered  by  the  Grand  Mesa. 
Uncompahgre  and  Gunnison  National 
Forests  has  been  prepared  by  the  U.S. 
Forest  Service  (FS)  and  BLM.  The  BLM 
participated  in  preparation  ofthe  FEIS 
as  a  cooperating  agency  in  accordance 
with  Title  40  CFR  Part  1501.6  and 
national  and  local  agreements. 


The  FEIS  addresses  oil  and  gas  leasing 
on  certain  lands  in  the  Grand  Mesa, 
Uncompahgre  and  Gunnison  National 
Forests  that  are  legally  open  to  leasing. 
It  is  tiered  to  and  supplements  the 
Grand  Mesa.  Uncompahgre  and 
Gunnison  National  Forests  Final 
Environmental  Impact  Statement  for  the 
Land  and  Resource  Management  Plan 
(Forest  Plan  FEIS).  The  Forest  plan 
became  effective  in  1983.  The  Oil  and 
Gas  Leasing  EIS  provides  more  detailed 
information  on  the  potential  effects  of 
oil  and  gas  leasing  needed  to  meet 
current  laws,  regulations  and 
requirements  not  in  place  at  the  time  the 
Forest  Plan  FEIS  was  completed. 

The  Mineral  Leasing  Act  of  1920,  as 
amended,  provides  the  Secretary  ofthe 
Interior  the  authority  to  issue  oil  and  gas 
leases  on  lands  where  oil  and  gas  rights 
are  held  by  the  Federal  Government. 
This  authority  has  been  delegated  to 
BLM.  The  issuance  of  oil  and  gas  leases 
on  National  Forest  System  Lands  by 
BLM  requires  the  consent  of  the 
Secretary  of  Agriculture  under  the 
Federal  Onshore  Oil  and  Gas  Leasing 
Reform  Act  of  1987.  This  authority  to 
object  or  not  object  to  leasing  and  to 
require  specific  conditions  for  leasing 
has  been  delegated  to  Forest 
Supervisors. 

In  accordance  with  Title  40,  CFR.  Part 
1506.3(c).  the  BLM  is  adopting  the  FEIS 
for  the  purpose  of  issuing  oil  and  gas 
leases  and  approving  operations  on 
lands  within  the  administrative 
boundaries  ofthe  Grand  Mesa, 
Uncompahgre  and  Gunnison  National 
Forests.  Comments  and  concerns  of  the 
Department  ofthe  Interior  have  been 
satisfied.  The  FEIS  meets  the 
requirements  of  the  regulations  for 
implementing  the  Federal  Land  Policy 
and  Management  Act  of  1976  (Title  43 
CFR,  Part  1600). 

Copies  ofthe  FEIS  are  available  from 
the  U.S.  Forest  Service,  Grand  Mesa, 
Uncompahgre  and  Gunnison  National 
Forests.  2250  Highway  50,  Delta. 
Colorado  81416.  Public  reading  copies 
will  be  available  at  the  following  BLM 
locations: 

Colorado  State  Office,  2850  Youngfield 
Street,  L,akewood.  Colorado  80215 

Montrose  District  Office.  2465  S.  Townsend 
Ave.,  Montrose,  Colorado  81401 

Grand  Junction  District  Office.  2815  H  Road, 
Grand  function.  Colorado  81506 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Rhett,  Bureau  of  Land  Management, 
Colorado  State  Office,  (CO-922),  2850 
Youngfield  Street,  Lakewood.  Colorado 
80215. 


Dated:  October  21. 1994. 
Linda  S.  Colville, 

Acting  State  Director. 

[FR  Doc.  94-28481  Filed  11-17-94;  8:45  am] 

BILLING  CODE  4310-JB-M 


[NV-93a-143(M)1;  N-57841) 

Notice  Of  Realty  Action;  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Non-Competitive  Sale  of  Public 
Lands  in  Clark  County,  Nevada. 


SUMMARY:  The  following  described 
public  land  in  Clark  County,  Nevada, 
has  been  examined  and  found  suitable 
for  sale  utilizing  non-competitive 
procedures,  at  not  less  that  the  fair 
market  value.  Authority  for  the  sale  is 
Section  203  and  Section  209  of  P.L.  94- 
579,  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713  and  43  U.S.C.  1719). 

Mount  Diablo  Meridian,  Nevada 
T.  19  S..  R.  62  E., 

Section  23:  that  portion  south  of  1-15. 

Section  26:  NW'AS'/.. 

containing  490  acres,  more  or  less. 

This  parcel  of  land,  situated  in  Clark 
County,  NV,  is  being  offered  as  a  non- 
competitive sale  to  the  Las  Vegas  Motor 
Speedway,  Inc.  This  land  is  not  required 
for  any  federal  purposes.  The  sale  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals,  and  will  be  subject  to: 
1.  An  easement  for  roads,  public 

utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Clark  County.  Power  Company  by 
grant  No.  N-53399  under  the  Act  of 
December  21.  1928. 

3.  Those  rights  granted  to  the  Nevada 
Department  of  Transportation  for 
highway  purposes  by  grant  No.  Nev- 
057852  under  the  Act  of  August  27, 
1958. 

4.  Those  rights  granted  to  the  Core  of 
Engineers  for  a  railroad  spur  by  grant 
No.  Nev-013137A  under  the  Act  of 
January  13, 1916. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
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segregation  will  terminate  upon 
issuance  of  a  [>atent  or  270  days  from 
tlie  date  of  tliis  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parlies  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  4765  W. 
Vegas  Dr.,  Las  Ve^s,  NV  89106.  Any 
acverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain. 
vacate,  or  modify  this  reehy  action.  In 
the  ^Mence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Public  Law  94- 
579,  or  other  applicable  laws.  The  lands 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  November  9, 1994. 
Gary  Ryan, 

Acting  District  Manager,  Las  Vegas.  NV. 
|FR  Doc  94-28488  Filed  n-t7-94;  8:45  am] 

BILUNG  CODE  43M-HC-P 


Burrati  of  Land  Mana^efnent 

[OR-Q30-<>5-636(MX>:  GPS-024} 

Proposed  Resource  Management  Plan/ 
Final  Environmental  impact  Statement 
(PRMP/FEIS);  AvailabUity 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnOM:  Notice  of  Availability  of  the 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement 
for  the  Eugene  District,  Oregon,  on  or 
about  November  18. 1994. 

SUMMARY:  Pursuant  to  sertion  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1970.  section  202(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  and  43  CFR  part  1610.  a  Proposed 
Resource  Management  Plan/Final 
Environmental  Impact  Statement 
(PRMP/FEIS)  for  the  Eugene  District. 
Oregon,  has  been  prepared  and  is 
available  for  re\'iew  and  comment.  The 
PRMP/FEIS  describes  and  analyzes 
future  options  for  managing 
approximately  317,000  acres  of  mostly 
forested  public  land  administered  by  the 
Bureau  of  Land  Management  in  Lane. 
Lmn.  Benton,  and  Douglas  Counties  in 
western  Oregon. 

Decisions  generated  during  this 
plannmg  process  will  supersede  land 


use  planning  guidance  presented  in  the 
1983  Management  Framework  Plan 
(MFP)  as  well  as  land  use  guidance  for 
the  Eugene  District  Off-Hi^vi;ay  Vehicle 
(OHV)  Designation  Plan.  1976  Upper 
Willamette  and  Siuslaw  Environmental 
Analysis  Records  for  Oil  and  Gas 
Leasing,  and  the  1978  Noti-Lorane  and 
Mohawk-Dorena  Environmental 
Assessments  for  Oil  and  Cas  Leasing. 

Copies  of  the  PRMP/FEIS  and  a 
summary  of  it  may  be  obtained  from  the 
Eugene  District  Office.  Public  reading 
copies  will  be  available  for  review  at  the 
public  libraries  in  Eugene,  the  Lane 
County  Office  Building,  all  government 
document  depository  libraries,  and  at 
the  following  BUM  locations. 
Office  of  External  Affairs,  Main  interior 

Building,  room  5600. 18th  and  C 

Streets.  NW..  Washington.  DC  20240. 
Public  Room.  Oregon  State  Office.  1515 

5th,  Portland.  Oregon  97201 
Eugene  District  Office.  2890  Chad  Drive. 

Eugene,  Oregon  97401 
All  other  BLM  offices  in  western 

Oregon. 

A  briefing  and  a  open  house  with 
opportunity  to  discuss  the  PRMP/FEIS 
will  be  held  on  November  28, 19fl4,  at 
the  Eugene  District  Office.  2890  Chad 
Drive,  Eugme,  Oregon,  firom  1:(X)  p.m. 
until  3K)0  p.m.  and  7K)0  p.m.  until  9:00 
p.m.  Additional  open  bouses  will  be 
scheduled  as  needed. 
DATES:  Written  comments  on  the  PRMP/ 
FEIS  must  be  submitted  or  postmarked 
no  later  than  30  days  b-om  when  the 
Environmental  Protection  Agency 
publishes  in  the  Federal  Regiister  its 
Notice  of  Available  of  the  Final 
Environmental  Impact  Statement 
concerning  the  proposed  RMP.  The 
Environmental  Protectioo  Agency  is 
expected  to  publish  this  notice 
November  18, 1994  so  the  protest  period 
would  close  on  December  19. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Judy  Ellen  Nelson. 
District  Manager,  Eugene  District. 
Bureau  of  Land  Management,  P.O.  Box 
10226.  Eugene.  Oregon  97740. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  Wilbur,  RMP  Team  Leader.  Eugene 
District  Office;  Phone  (505)  683-6994. 
SUPPLEMENTARY  INFORMATION:  The 
PRMP/FEIS  describes  and  analyses 
seven  alternatives  to  resolve  the 
following  issues:  (1)  Timber  produdion 
practices;  (2)  Old  growth  forests  and 
habitat  diversity;  (3)  Threatened  and 
endangered  and  other  Special  Status 
and  SEIS  Special  Attention  spe<;ies 
habitat;  (4)  Special  areas;  (5)  Visual 
resources;  (6)  Stram/riparian/water 
quality;  (7)  Recreation  resources;  (8) 
Wild  and  scenic  rivers;  (9)  Land  tenure: 
and  (10)  Rural  Interface  Areas.  The 


issues  are  analyzed  in  seven  distinct 
alternatives. 

In  the  BIArs  Proposed  Resource 
Management  Plan,  water  qiiality  would 
be  maintained  or  improved  primaiily  by 
a  combination  of  Best  Management 
Practices  and  exclusion  of  selected  areas 
from  planned  timber  harvest. 
Particularly  important  exclusion  areas 
would  be  the  riparian  zones  of  perennial 
streams  and  other  streams  that  carry 
fish. 

About  224,400  acres  would  be 
managed  to  maintain  and  strengthen  a 
system  of  old  growth  ecosystem  areas, 
which  are  expected  to  increase  the 
amount  of  old  growth  stands  in  the 
planning  area  &om  about  38.000  acres  to 
about  58.000  acres  over  the  next  100 
years. 

About  69,400  acres  would  be 
managed  for  timber  production, 
including  31,500  acres  managed  under 
substantial  restrictions  to  protect  or 
enhance  other  resource  values.  The 
annual  Probable  timber  Sale  Quantity 
(PSQ)  would  be  6.1  million  cubic  feet. 
To  contribute  to  biological  diversity, 
standing  trees,  snags,  and  down,  dead 
woody  material  would  be  retained. 

In  addition  to  protecting  listed  or 
proposed  threatened  and  endangered 
species  as  required  by  the  Endangered 
Species  Act.  BLM  would  manage 
habitats  of  Federal  Candidate.  State 
Listed,  and  Bureau  Sensitive  species  to 
maintain  their  populations  at  a  level 
that  would  avoid  endangering  the 
species. 

Management  would  provide  for  a 
wide  variety  of  recreation  opportunities 
with  particular  emphasis  on 
enhancement  of  opportunities  for 
camping,  day-use  areas,  and  various 
trail.s. 

Three  river  segments  covering  70 
miles  could  be  fouitd  suitable  for 
designation  by  Congress  under  the  Wild 
and  Scenic  River  Act.  About  37 
additional  miles  of  river  found  eligible 
for  designation  and  studies  by  BLM 
would  be  found  not  suitable  for 
designation. 

All  BLM  administered  lands  would 
remain  available  to  leasing  for  oil  and 
gas  and  geothermal  resources.  Most 
BLM  administered  lands  would  remain 
available  for  the  location  of  mining 
claims  but  13,350  acres  would  be  rinsed 
to  entry  under  the  mining  laws. 

The  PRMP/FEIS  proposes 
continuation  of  designation  of  seven 
Areas  of  Critical  Environmental  Concern 
(ACEC)  and  designation  of  seven  new 
ACECs.  The  PRMP  would  designate  or 
redesignate  the  following  ACECs  with 
the  noted  restrictions: 
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Area  name 


Horse  Rock  Ridge  ACEC  (proposed  ACEC/RNA) 

Long  Tom  ACEC  

Lake  Creek  Falls  ACEC  (proposed  ACEC/ONA) 

Mohawk  ACEC/RNA 

Camas  Swale  ACEC/RNA 

Fox  Holtow  ACEC/RNA 

Upper  Elk  Meadows  ACEC/RNA 

Heceta  Sand  Dunes  (proposed  ACEC/ONA) _. 

Hull  Marsh  (proposed  ACEC) 

Cougar  Mountain  (proposed  ACEC)  

Grassy  Mountain  (proposed  ACEC) 

Coburg  Hills  Relict  Forest  Island  (proposed  ACEC) 

Cottage  Grove  Lake  Relict  Forest  Island  (proposed  ACEC) 
Dorena  Lake  Relrct  Forest  Island 


Acres 


378 
7 

58 
292 
314 
160 
223 
218 
167 
9 

74 
804 

53 

18 


Vegetation 
harvest 


OHV  use 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

PP 

P 


Mining 
locatk>n 


Mineral 
leasing 


P  =  Use  is  prohibited 

R  3  Use  is  allowed  but  with  restrictions 

NA  =  Use  is  not  applicable  to  this  area 

There  were  eight  potential  ACEC 
areas  identified  that  met  the  Bureau 
ACEC  criteria  of  relevance  and 
importance,  which  are  not  included  in 
the  PRMP.  They  include  Coburg  Hills 
BEHA.  Fall  Creek  Reservoir  BEHA. 
McJCenzie  River  BEHA,  Dorena 
Resenoir  BEHA,  Siuslaw  River  BEHA. 
Fern  Ridge  BEHA,  Triangle  Lake  BEHA. 
and  Cannery  Dunes  ACEC/ONA. 

(BEHA  =  Bald  Eagle  Habitat  Area;  RFI 
=  Relict  Forest  Islands) 

This  Notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
ACECs  and  the  requirements  of  the  final 
revised  Department  of  the  Interior- 
Department  of  Agriculture  Guidelines 
for  Eligibility,  Classification,  and 
Management  of  Rivers  (FR  Vol.  47,  No. 
173.  page  39454). 

Dated:  November  10. 1994 
|udy  Ellen  Nelson, 
Eugene  District  Manager. 
jFR  Doc.  94-28239  Filed  11-17-94;  8:45  ami 
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Availability  of  Proposed  Resource 
Management  PianyFlna!  Environmental 
impact  Statement  (PRMP/FEIS), 
Medford,  OR 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management,  Medford 
District. 

SUMMARY:  In  accordance  with  section 
202(f)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  a  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  (PRMP/FEIS)  has  been 
prepared  for  the  Medford  District  BLM. 
The  PRMP/FEIS  describes  and  analyzes 
future  options  for  managing 
approximately  867,000  acres,  in 


Jackson,  Josephine.  Currj',  Coos,  and 
Douglas  counties. 

PUBLIC  PARTICtPATlON:  The  Draft  RMP/ 
EIS  was  available  for  public  review  from 
August  1992  to  December  21. 1992. 
Written  comments  were  received  from 
agencies,  organizations,  and 
individuals.  All  comments  provided 
were  considered  during  the  preparation 
of  the  PRMP/FEIS. 

Copies  of  the  PRMP/FEIS  are 
available  for  review  in  public  libraries 
located  throughout  the  planning  area. 
Over  1400  copies  will  be  mailed  out  to 
interested  publics  on  the  District's 
mailing  list.  Copies  are  also  available 
from  the  Medford  District  Office,  3040 
Biddle  Road,  Medford.  Oregon,  97504, 
Phone  (503)  770-2200.  Public  reading 
copies  will  be  available  from  the 
following  BLM  locations: 
Office  of  External  Affairs,  Main  Interior 

Building,  Room  5600,  406  L.  Street, 

Washington,  D.C.  20240 
Oregon  State  Office,  1515  S.W.,  5th, 

Portland.  OR  97504 
Medford  District  Office,  3040  Biddle 

Road,  Medford,  OR  97504. 

Protests  should  be  sent  to  the  Director 
(WO-760).  Bureau  of  Und 
Management.  Division  of  Planning  and 
Environmental  Coordination,  Room 
5600. 406  L  St..  Washington,  D.C, 
20240,  within  the  30-day  protest  period. 
The  period  for  filing  a  plan  protest 
begins  when  the  Environmental 
Protection  Agency  publishes  in  the 
Federal  Register  the  Notice  of 
Availability  of  the  Final  Environmental 
Impact  Statement  concerning  the 
Proposed  Resource  Management  Plan. 
This  Federal  Register  notice  is  expected 
to  be  published  on  November  18, 1994 
which  would  make  the  comment  and 
protest  period  extend  for  thirty  days  and 
close  on  December  19,  1994.  Protest 
statements  should  include  the  following 
information: 

The  name,  mailing  address,  telephone 
number,  and  interest  of  the  person  filing 
the  proteirt. 


A  statement  of  the  issue  or  issues 
being  protested. 

A  statement  of  the  part  or  parts  of  the 
plan  being  protested.  (Protests  of 
proposed  plan  elements  that  merely 
adopt  decisions  made  in  the  Recoil  of  . 
Decisions  for  Amendments  to  Forest 
Service  and  Bureau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 
Spotted  Owl  and  Standards  and 
Guidelines  for  Management  of  Habitat 
for  Late-Successional  and  Old-Growth 
Forest  Related  Species  Within  the  Range 
of  the  Northern  Spotted  Owl  signed  by 
the  Secretary'  of  the  Interior  will  be 
dismissed,  as  the  Director  has  no 
authority  to  overrule  those  decisions). 

A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  or  a 
reference  to  the  date  the  issue  or  issues 
were  discussed  for  the  record. 

A  concise  statement  explaining  why 
the  BLM  State  Director's  decision  is 
believed  to  be  incorrect. 

At  the  end  of  the  30-day  protest 
period,  the  BLM  may  issue  a  Record  of 
Decision  approving  implementation  of 
any  portions  of  the  proposed  plan  not 
under  protest.  Approval  will  be 
withheld  on  any  portion  of  the  plan 
under  protest,  until  the  protest  has  been 
resolved. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Keeton,  PRMP/FEIS  Team  Leader, 
Bureau  of  Land  Management,  Medford 
District  Office,  3040  Biddle  Road. 
Medford,  Oregon.  97504,  Phone  (503) 
770-2200. 

Public  informational  meetings  on  the 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement 
will  be  held  in  Medford  at  the  BLM 
District  Office  at  3040  Biddle  Road  on 
November  30,  1994  and  in  Grants  Pass 
at  the  Fairgrounds  Pavilion  Room  on 
December  1. 1994.  Both  n  jetings  will 
start  at  7:00  p.m.  and  extend  to  9:00 
p.m. 
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SUPPLEMENTARY  INFORIMTION:  The 
PRMP/FEIS  analyzes  seven  ahematives 
to  resolve  tlie  following  eleven  issues: 
(1)  Timber  production  practices;  (2  and 
3)  old  growth  forests  and  habitat 
diversity;  (4)  threatened  and  endangered 
(and  other  special  status)  species 
habitat;  (5)  special  areas;  (6)  visual 
resources;  (7  and  8)  stream/riparian/ 
water  quality;  (9  and  9a)  recreation 
resources,  and  wild  and  scenic  rivers; 
(10)  land  tenure;  and  (11)  rural  interface 
area  management. 

All  three  existing  areas  of  critical 
environmental  concern  (ACEC)  and  two 
research  natural  areas  (RNA)  will  be 
retained.  An  additional  14  new  ACECs 
and  11  new  RNAs  will  be  designated. 
The  following  areas  have  been  analyzed 
and  would  be  designafted  as  an  ACEC: 
(1)  Bobby  Creek,  (2)  Crooks  Creek,  (3) 
Baker  Cypress,  (4)  French  Flat,  (5)  Hole- 
in-the-Rock,  (6)  Hoxie  Creek,  (7)  Iron 
Creek,  (8)  Jenny  Creek,  (9)  Moon  Prairie, 
(10)  Pilot  Rock,  (11)  Poverty  Flat,  (12) 
Tin  Cup.  (13)  Rough  and  Ready.  (14) 
Sterling  Mine  Ditch,  (15)  Brewer 
Spruce,  (16)  Bobby  Creek,  (17)  Grayback 
Glade,  (18)  Holten  Creek,  (19)  Lost  Lake, 
(20)  North  Fork  of  Silver  Creek,  (21)  Old 
Baldy.  (22)  Oregon  Gulcfa.  (23)  Pipe 
Fork,  (24)  Round  Top  Butte,  and  (25) 
Scotch  Creek. 

Management  prescriptions  for  tha<w 
ACECs  vary  by  resource  value  and  are 
described  in  the  PRMP/FEIS. 

The  PRMP/FEIS  evaluates  the 
eligibility  of  92  rivers  and  streams 
within  the  planning  area  for  further 
study  as  potential  components  of  the 
National  Wild  and  Scenic  Rivers 
(NWSR)  System.  Four  river  segments: 
Big  Windy  Creek.  East  Fork  Windy 
Creek,  Du  log  Creek,  and  Howard  Creek, 
were  found  suitable  for  potential  wild 
designation.  No  river  segments  have 
been  found  suitable  for  potential  scenic 
or  recreation  designatioas. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  Notice 
of  Intent  was  filed  in  the  Federal 
Register,  in  )une  1986.  Since  that  time, 
several  pubbc  meetings,  mailings,  and 
briefings  were  conducted  to  solicit 
comments  and  ideos.  Any  comments 
presented  throughout  the  process  have 
been  considered. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
ACECs  and  the  requirements  of  the 
Final  Revised  USDI-USDA  Guidelines 
for  Eligibility,  Classification,  and 
Management  of  Rivers  (47FR  39454). 


Dated:  Novembei  7, 1994. 
Dave  Jones, 

Disthct  Manager.  Sureaii  of  Land 
Management.  Medford  Dtsirict,  U.S. 
Department  of  the  tnterior. 
|FR  Doc  94-28198  Filed  tl-17-94;  8:45  am) 
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[AZ-024-05-1110-0q 

Intent  to  Prepare  an  Amenctment  to  ttie 
Phoenix  Resource  Management  Plan 
Closing  the  Two  Shoe  Grazing 
AUotment  to  Livestock  Grazing 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
resource  management  plan  amendment. 

SUMMIARV:  The  Bureau  of  Land 
Management,  Phoenix  Resource  .Area,  is 
initiating  the  preparation  of  a  Resource 
Management  Plan  (RMP)  amei>dment. 
which  will  include  an  environmental 
assessment.  The  plan  amendment  will 
address  closure  of  the  Two  Shoe  grazing 
allotment  to  livestock  grazing  in  order  to 
promote  improved  recreation  and 
watershed  management.  The  plan 
amendment  will  guide  future 
management  on  approximately  15.750 
acres  of  land  bordering  Lake  Pleasant 
Regional  Park  north  of  Phoenix, 
Arizona. 

DATES:  On  or  before  December  19, 1994, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management  at 
the  address  shown  below. 
ADDRESSES:  Send  comments  to:  Bureau 
of  Land  Management.  Phoenix  Resource 
Area,  attn:  Area  Manager.  2015  West 
Deer  Vallev  Road.  Phoenix.  Arizona 
85027. 

FOR  FURTHER  MFORMATION  CONTACT: 
Russell  Miller.  Phoenix  Resoiirce  Area, 
(602)  780-8090. 

Dated:  November  14. 1^94. 
David  J.  ^fitle^, 

Aasociate  District  Manager. 

|FR  Doc  94-28.'J16  Filed  11-17-94;  «;45  iim| 
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National  Parli  Service 

General  Martagemerrt  Ptan/ 
Environmental  Impact  Statetnerrt  for 
Nez  Perce  National  Historicat  Park, 
Idatto,  Montana,  Oregon,  and 
Washington 

AGENCY:  National  Park  Serx'ice,  Literior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

StJMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 


Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Nez  Perce  National 
Historical  Park,  Idaho,  Montana, 
Oregon,  and  Washirtgton. 

In  the  GMP/EIS  and  its  accoropanyuog 
public  review  process,  the  National  Park 
Service  will  formulate  and  evaluate  the 
environmental  impacts  of  a  range  of 
alternatives  to  acklress  distinct 
management  strat^ies  for  the  park, 
including  resource  protection  and 
visitor  use.  The  park's  purpose, 
significance,  ma)or  interpretive  theoies, 
and  management  objectives  will  be 
identified  as  a  conceptual  framework  for 
formulating  these  ahematives. 

Scoping  is  the  term  given  to  the 
process  by  which  the  scope  of  issues  to 
be  addressed  in  the  GMP/EIS  is 
identified.  Representatives  of  Federal, 
State  and  local  agencies,  American  , 

Indian  tribes,  private  organizations  and 
individuals  from  the  general  public  who 
may  be  interested  in  or  affected  by  the 
proposed  GMP/EIS  are  invited  to 
participate  in  the  scoping  process  by 
responding  to  this  Notice  with  written 
comments.  Public  conceriis  and  issues 
will  be  addressed  during  public  scoping 
meetings  that  are  expected  to  begin  in 
February  or  March  1995,  in  several 
communities  near  park  sites.  Notices  of 
the  public  meetings  will  be  arwiounred 
prior  to  that  time  through  the  focal 
media  and  the  park's  mailing  list. 

The  draft  GMP  and  EIS  are  expected 
to  be  completed  and  available  for  publit. 
review  by  January  1996.  The  final  plan, 
environmental  impact  statenrent,  and 
Record  of  Decision  are  expected  to  be 
completed  approximately  one  year  later 

The  responsible  official  is  Charles  H. 
Odegaard,  Regional  Director,  Pacific 
Northwest  Region,  National  Park 
Service. 

DATES:  Scoping  comments  should  be 
received  at  the  park  no  later  than  May 
1.  1995. 

ADDRESSES:  Persons  wishing  to  provide 
initial  input  to  the  GMP/EIS  scoping 
process  should  address  such  comments 
to  the  Superintendent,  Nez  Perce 
National  Historical  Park.  National  Park 
Ser\ire.  Post  Office  Box  93.  Spalding,  ID 
83551. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Nez  Perce  National 
Historical  Park  at  the  above  address  or 
at  telephone  number  (208)  843-2261. 

Dated:  November  9, 1994. 
WUliaaa  C  Walters. 

Duputy  Regional  Director.  Pacific  Norttiwrvs 

Region.  S'ationol  Park  Service. 

|FK  D<x;.  94-28564  Filed  11-17-4J4.  845  a»n| 
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National  Register  of  Historic  Places, 
Notification  of  Pending  Nomination 

The  nomination  for  the  following 
property  beinij  considered  for  listing  in 
the  National  kegister  was  received  by 
the  National  Pork  Service  on  Nov.  14. 
1994.  In  orcci  to  assist  in  the 
preservatioi.  oi  the  historic  property 
known  as  the  Kenwyn  Apartments,  6 
Kenwood  Ff.rV;  /.  413-415  Belmont  Ave. 
Springfield  -^^^^mpden  County) 
Massachusr.i-.  the  15  day  comment 
period  is  h^ff  t'v  waived,  pursuant  to 
section  60.i.^...'.l  of  36  CFR  Part  60. 
Carol  D.Sh.t!  ■ 

Chief  of  Reg!   r  fin.  National  Registerof 
Historic  Plat'      :  itional  Park  Ser\-ice. 
|FR  Doc.  94-.  ',.'•;  Filed  11-17-94;  8:45  ami 
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Bureau  of  F "Kriamation 

Environmer;.i'  Impact  Statement/ 
Environmer  v^t  impact  Report  on  the 
Proposed  Ar^endment  of  the  Water 
Service  Contract  Between  the  United 
States  of  America  and  the  Sacramento 
Municipal  Utility  District,  Sacramento, 
CA 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement/ 
environmental  impact  report. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
n mended,  and  the  California 
Environmental  Quality  Act.  the  Bureau 
of  Reclamation  (Reclamation)  and  the 
Sacramento  Municipal  Utility  District 
(SMUD)  propose  to  prepare  a  joint 
environmental  impact  statement/ 
enviiionmental  impact  report  (EIS/EIR) 
on  a  proposed  amendment  of  the  water 
service  contract  between  the  United 
States  and  SMUD.  Reclamation  and 
SMUD  propose  to  amend  the  existing 
;;ontract  to  change  the  point  of  diversion 
of  15,000  acre-feet  annually  of  contract 
water  and  the  place  of  use.  The  ultimate 
purpose  of  the  project  is  to  provide 
15,000  acre-feet  annually  of  municipal 
.iiid  industrial  water  supplies  to  the 
Sacramento  County  Water  Agency 
(SCWA). 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  sent  to  SMUD  by 
lanuary  6, 1995.  A  public  scoping 
meeting  will  be  held  at  7:00  p.m., 
December  14, 1994,  at  the  Sacramento 
Municipal  Utility  District  Headquarters. 
6201  "S"  Street,  Sacramento.  CA 
95817-1899. 


ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Mr.  Paul 
Olmstead,  Senior  Project  Manager, 
Sacramento  Municipal  Utility  District, 
6201  "S"  Street.  P.O.  Box  15830-MS  37. 
Sacramento.  California  95817-1899. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roderick  Hall,  Environmental 
Specialist.  Bureau  of  Reclamation, 
North  Central  California  Area  Office, 
7749  Folsom  Dam  Road,  Folsom. 
California  95630;  telephone  (916)  988- 
1707. 

SUPPLEMENTARY  INFORMATION:  The 
existing  contract  between  the  United 
States  and  SMUD  contains  a  water 
allotment  of  75.000  acre-feet  per  year, 
15,000  acre-feet  of  which  are  water 
rights  water,  and  the  remaining  60,000 
acre-feet  are  Reclamation  project  water. 
The  current  point  of  diversion  for  this 
water  is  the  Folsom  South  Canal. 

SMUD  seeks  to  amend  its  existing 
water  sen'ice  contract  with 
Reclamation.  Specifically.  SMUD  seeks 
to  change  the  point  of  diversion  of 
15.000  acre-feet  annually  of  contract 
water  from  the  Folsom  South  Gmal  to 
existing  City  of  Sacramento  (City) 
diversion  points  on  the  lower  American 
and  Sacramento  Rivers.  SMUD 
additionally  requests  that  Reclamation 
amend  the  place  of  use  of  waters  from 
Rancho  Seco.  Sacramento  County, 
California  to  SCWA's  service  area 
known  as  the  Zone  40  Master  Plan 
Study  Area  and  Zone  40  Expansion 
Area.  As  proposed,  the  amended 
contract  would  assign  up  to  15,000  acre- 
feet  per  year  of  SMUD's  contracted 
water  to  the  SCWA  via  existing  City 
diversion  points  along  the  lower 
American  River  and  Sacramento  River. 
SCWA  has  a  stated  need  for  the 
additional  unterand  wants  to  be 
assigned  a  portion  of  the  SMUD  water 
entitlement. 

Reclamation  is  considering  the 
reassignment  of  SMUD's  Central  Valley 
Project  water  entitlement  to  SCWA. 
Upon  amendment  of  the  existing 
contract  with  Reclamation,  SMUD 
would  a.ssign  the  water  to  SCWA  for 
municipal  and  industrial  uses  in 
conformance  with  the  Sacramento 
County  General  Plan.  The  proposed 
project  is  located  entirely  in  Sacramento 
County.  The  City  will  be  responsible  for 
diversion  and  treatment  of  the  assigned 
water  prior  to  delivery  to  SCWA. 
Changing  the  point  of  delivery  from  the 
Folsom  South  Canal  to  the  lower 
American  River  or  Sacramento  River 
will  allow  the  diversion  of  the  SMUD 
water  at  City  diversion  points.  No 
physical  improvements  or  modifications 
to  water  storage,  conveyance,  or 


treatment  facilities  will  be  required  as  a 
part  of  this  project. 

Four  alternative  points  of  diversion 
will  be  evaluated  in  the  EIS/EIR.  These 
alternatives  would  result  in  diversion  of 
15,000  acre-feet  annually  from:  (1)  The 
City's  Fairbaim  Treatment  Plant  on  the 
lower  American  River,  (2)  the  City's 
Sacramento  River  Treatment  Plant  on 
the  Sacramento  River  dowTistream  of  the 
confluence  of  the  American  and 
Sacramento  Rivers:  (3)  the  City's 
Riverside  Water  Treatment  Plant  on  the 
Sacramento  River  south  of  the 
confluence  of  the  Sacramento  and 
American  Rivers;  and  (4)  the  City's 
proposed  water  treatment  plant  on  the 
Sacramento  River  upstream  of  the 
confluence  of  the  Sarxamento  and 
Ameri(an  Rivers. 

A  public  scoping  process  and  pre- 
scoping  meetings  with  resources 
agencies  will  take  place  to  elicit 
information  for  the  determination  of  the 
scope  of  the  environmental  impacts  and 
issues  related  to  the  proposal.  "The 
results  of  the  scoping  process  will  help 
Reclamation  and  SMUD  determine  the 
scope  and  extent  of  the  impact  analysis. 

Datnd:  N()vcmb«;r  4. 1994. 
Dan  M.  Fulls, 
Acting  Regional  Din^tor. 
|FK  D<)i.  94-28517  Filed  11-17-94:  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  to  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  rtjquired 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  The  name  of  the  parent  corporation 
is:  ProSource,  Inc.  The  principle  ofiice 
addre,ss  of  the  parent  corporation  is:  550 
Biltmore  Way,  10th  Floor,  Coral  Gables. 
FL  33134. 

2.  The  wholly  owned  subsidiaries  of 
ProSource,  Inc.  which  will  participate 
in  the  operations  are: 


Name 

State  of  in- 
corporation 

ProSource  Services  Corporation 
d/b'a  ProSource  Distribution 
Services. 

ProSource  Distribution  Services, 
Inc 

Delaware 
Delaware. 
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Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  94-28519  Filed  11-17-94;  8:45  am) 

BILLING  CODE  7036-01-M 

[Docket  No.  AB-385  (Sut>-No.  1X)] 

Georgia  Souttiwestem  Division,  South 
Carolina  Central  Railroad  Co.— 
Abandonment  Exemption — in  Dodge 
and  Wilcox  Counties,  GA 

Georgia  Southwestern  Division.  South 
Carolina  Central  Railroad  Co.  (Georgia 
Southwestern)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
18  miles  of  its  rail  line,  extending  from 
milepost  SL629  at  Rhine  to  milepost 
SL647  near  Rochelle,  in  Dodge  and 
Wilcox  Counties,  GA. 

Georgia  Southwestern  has  certified 
that:  (1)  no  local  traffic  has  moved  over 
the  line  for  at  least  2  years;  (2)  any 
overhead  traffic  on  the  line  can  be 
rerouted;  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or 
by  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  report),  49  CFR  1105.08 
(historic  report).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  B. 
Co.— Abandonment— Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  18, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.'  formal  expressions  of  intent  to 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Siection  of  Environmental  Analy.sis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Fail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  slay  on 
environmental  concerns  is  encouraged  to  Hie  its 


file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  November  28. 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  8. 1994,  with: 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Michael  W. 
Blaszak,  211  South  Leitch  Avenue, 
LaGrange,  IL  60525-2162. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Georgia  Southwestern  has  filed  an 
environmental  report  which  addresses 
the  abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  23, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  pre.servation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  Noveml)er  10,  1994. 

By  the  Commission,  DaVid  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  William.s, 
Secretary. 
IFR  Doc.  94-28522  Filed  11-17-94;  8:45  ami 
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[Docket  No.  AB-290  (Sub-No.  159X)] 

Norfolk  and  Western  Railway 
Company — Abandonment  Exemption— 
in  Campbell  County,  VA 

Norfolk  and  Western  Railway 
Company  (N&W)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  0.66  miles  of  rail  line 
between  stations  45+50  and  80+41  at 
Lynchburg,  in  Campbell  County,  VA. 

N&W  has  certified  that:  (1)  no  local  or 
overhead  traffic  has  moved  over  the  line 


for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Couil  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies).  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  B.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial  revoca- 
tion under  49  U.S.C.  10505(d)  must  be 
filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  18. 1994  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  offers  of  financial  assistance  under 
49  CFR  1152.27(c)(2).2  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  November  28, 
1994.^  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CP'R 
1152.28  must  be  filed  by  December  8. 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue. 
N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 


request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  .ict  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See.  Exempt,  of  Fail  Abandonment— Offers  of 
Finan.  Assist..  4  I.C.C2d  164  (19«7). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


'  A  slay  will  be  issued  routinely  where  an 
Informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Spction  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  in 
the  effective  dale  of  ihe  notice  of  exemption.  See 
Exemption  of  Outof-Sen'ice  Fail  Lines.  5  I.C.(;.2(i 
377  (1989).  Any  entity  seeliinga  stay  on 
environmental  grounds  is  encouraged  to  Tile 
promptly  so  that  the  Commission  may  act  on  the 
request  before  the  effective  date. 

-  See  Exempt,  of  Fail  Almndonment — Offers  of 
Fman.  Assist..  4  l.C.C.2d  164  (1987). 

-*  The  Commission  will  accept  late-filed  trail  um 
statements  so  long  as  it  retains  jurisdiction. 


N&W  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
ewironmental  or  historic  resources.  The 
Se<;tion  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  18, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  firom  SEA  by  writing  to  it  at 
(Room  3219,  Interstate  Commerce 
Commission,  Washington.  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief.  SEA  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  pre.servation. 
public  u.se,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
.nppropriate,  in  a  subsequent  decision. 

Dociilod:  Novemt)er  10, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vem*n  A.  Williams, 

!1R  D(K.  94-28521  Filed  11-17-94;  8:45  am] 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Judicial  Conference 
Advisory  Committees  on  Rules  of 
Appellate,  Bankruptcy,  Civil,  and 
Criminal  Procedure,  and  Rules  of 
Evidence 

agency:  Judicial  Conference  of  the 

United  States  Advisory  Committees  on 

Rules  of  Appellate.  Bankruptcy.  Civil. 

and  Criminal  Procedure,  and  Rules  of 

Evidence. 

ACTION:  Notice  of  open  hearings. 

summary:  The  Advisor>'  Committees  on 
Rules  of  Appellate,  Bankruptcy.  Civil, 
at'.d  Criminal  Procedure,  and  Rules  of 
Evidence  has  proposed  amendments  to 
the  following  rules: 
Appellate  rules— 21.  25,  26.  27.  28.  and 

29; 
Bankruptcy  Rules— 1006. 1007, 1019, 

2002, 2015. 3002.  3016,  4004,  5005. 

7004,  8008,  and  9006; 
Civil  Rule — 5;  and 
Criminal  Rules — 16,  and  32. 
Evidence  Rules — ^The  committee  seeks 

comment  on  its  tentative  decision  not 

to  amend  25  rules. 

Public  hearings  will  be  held  on  the 
amendments  to:  Appellate  Rules  in 
Denver,  Colorado  on  January  23, 1995: 
Bankruptcy  Rules  in  Washington.  D.C. 
on  February  24, 1995:  Civil  Rules  in 
tlallas,  Texas  on  January  10, 1995; 
Criminal  Rules  in  New  York,  New  York 


on  December  12. 1994,  and  Los  Angeles. 
California  on  January  27, 1995;  and 
Evidence  Rules  in  New  York,  New  York 
on  January  5. 1995. 

The  Judicial  Conference  Committee 
on  Rules  of  Practice  and  Procedure 
submits  these  rules  for  public  comment. 
All  comments  and  suggestions  with 
respect  to  them  must  be  placed  in  the 
hands  of  the  Ser.retary  as  soon  as 
convenient  and.  in  any  event,  no  later 
than  February  28, 1995. 

Anyone  interested  in  testifying  should 
write  to  Mr.  Peter  G.  McCabe,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedure,  Administrative  Office  of  the 
United  States  Courts.  Washington.  D.C. 
20544.  at  least  30  days  before  the 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej.  Qiief.  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts.  Washington, 
DC.  telephone  (202)  273-1820. 

Dated:  Novcmiior  14, 1994. 
John  K.  Rabie), 

Chief.  Rules  Committee  Support  Office. 
IFR  CkXL  94-28508  Filed  11-17-94;  8:45  am) 
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Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States:  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory'  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  obser\'ation  but 
not  participation  and  will  commence 
each  day  at  8:30  a.m. 

DATE:  December  8-9.  1994. 

ADDRESS:  Thurgood  Marshall  Federal 
Judiciary  Building.  Fourth  Floor  Agency 
Conference  Room.  One  Columbus  Circle 
NE.,  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej.  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
tne  United  States  Courts,  Washington, 
D.C.  20544.  telephone  (202)  273-1820. 

Dated:  November  14, 1994. 
John  K.  Rabiej, 

Chief  Rtiles  Committee  Support  Office. 

IFR  Doc.  94-28507  Filed  11-17-94;  8:45  am) 

BIlLmC  CODE  2210-Ot-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Modification  ct  Consent 
Decree  Pursuant  to  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  modification  of  the 
December  16, 1992  Consent  Decree  in 
United  States  v.  Biggi,  et  al..  Civ.  No. 
90-806  (D.  Ore.),  was  lodged  wiUn  the 
United  States  District  Court  for  the 
District  of  Oregon  on  November  10. 
1994 

The  proposed  Modification  of  the 
Consent  Decree  would  remove  about  .62 
acres  from  the  protection  of  the  decree, 
and  add  new  signatories — a  regional 
transit  authority  and  the  City  of 
Beaverton.  The  new  signatories  would 
assume  certain  remaining 
responsibilities  from  the  defendants, 
would  add  about  2.8  acres  as  a 
substitute  for  the  .62  acres,  and  would 
perform  additional  mitigation  at  a  parcel 
now  subject  to  the  Consent  Decree 
provisions.  At  these  sites,  the 
Additional  Site  Mitigation  Plan  requires 
substantial  wetlands  enhancement 
work,  and  modification  of  the  planting 
plans  at  existing  Consent  Decree  sites 
will  al.so  occur. 

The  Department  of  Justice  will 
receive,  until  thirty  (30)  days  from  the 
date  of  this  notice,  written  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
United  States  Department  of  Justice. 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  10th  Street  and  Pennsylvania 
Avenue.  NW..  20530,  to  the  attention  of 
Lewis  M.  Barr,  Trial  Attorney. 
Environmental  Defense  Section,  and 
should  refer  to  United  States  v.  Biggi,  et 
al..  Civ.  No.  90-806  (D.  Ore.)  and  DJ 
Reference  No.  90-5-1-1-3443. 

The  proposed  Modification  of  the 
Consent  Decree  may  be  examined  at  the 
Clerk's  Office,  United  States  District 
Court  for  the  District  of  Oregon.  503  Gus 
J.  Solomon  United  States  Courthouse, 
620  SW.  Main  Street.  Portland.  Oregon 
97205  during  regular  business  hours,  or 
a  copy  may  be  requested  from  Lewis  M. 
Barr  at  (202)514-4206. 
Lois  |.  Scbiffer, 

Assistant  Attorney  Ceneml.  Environment  and 

Natural  Resources  Division. 

IFR  Doc.  94-28563  Filed  11-17-94;  8:45  am) 
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Drug  Enforcement  Administration 
pocket  No.  94-70] 

Fredna  Gowder-Waters,  D.D.S;  Denial 
of  Application  for  Registration 

On  July  5. 1994.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Fredna  Gowder- 
Waters  D.D.S.  (Respondent),  of  Lula. 
Georgia,  proposing  to  deny  her  March 
12. 1991  application  for  registration  as 
a  practitioner.  The  basis  for  the  Order  to 
Show  Cause  was  that  Respondent  was 
no  longer  authorized  by  state  law  to 
handle  controlled  substances  and  thus 
was  ineligible  for  DEA  registration 
pursuant  to  21  U.S.C.  823(f). 

Respondent  requested  a  hearing  and 
the  matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  August  17. 1994  the 
Government  filed  a  Motion  for 
Summary  Disposition  alleging  that 
Respondent  no  longer  held  state 
authorization  to  handle  controlled 
substances  for  reason  that  the  George 
Board  of  Dentistry  revoked 
Respondent's  license  to  practice 
dentistry  on  September  10, 1992. 
Respondent  filed  a  Motion  for  Judgment 
in  response  to  the  Government  Motion 
for  Summary  Disposition  arguing  that 
DEA  had  no  jurisdiction  in  the  matter. 

On  August  24. 1994  the 
Administrative  law  judge  entered  her 
opinion  and  recommend  decision 
granting  the  Government's  Motion  for 
Summary  Disposition  and 
recommending  that  the  Respondent's 
application  for  registration  be  denied. 
Respondent  subsequently  filed 
exceptions  captioned  as  a  Response  and 
a  Legal  Argument  for  Notice.  The 
admini.strative  law  judge  transmitted  the 
record  to  the  Deputy  Administrator  on 
September  26, 1994.  On  October  11, 
1994  the  administrative  law  judge 
transmitted,  for  consideration  as  further 
exceptions,  a  Notice  of  Appeal  filed  by 
Respondent  on  September  29,  1994. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and.  under  the  provision  of  21  CFR 
1316.67.  enters  his  final  order  in  this 
matter,  based  on  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

No  evidentiary  hearing  was  held  in 
this  case  as  there  were  no  factual  issues 
involved,  only  a  question  of  law.  Judge 
Bittner  found  that  Respondent  lacked 
slate  authorization  to  handle  controlled 
substances  in  the  State  of  Georgia,  the 
jurisdiction  in  whii;h  the  Respondent  is 
registered  with  the  DEA.  Judge  Bittner 
concluded  that  DEA  has  no  authority  to 


register  a  practitioner,  unless  that 
practitioner  is  authorized  by  the  state  to 
dispense  controlled  substances. 

The  DEA  has  consistently  held  that  it 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  by  the  state  to 
dispense  controlled  substances.  See 
Bobby  Watts,  M.D.  53  FR  11919  (1988); 
Lawrence  R.  Alexander,  M.D.,  57  FR 
22256  (1992). 

The  Deputy  Administrator  adopts  the 
opinion  and  recommended  decision  of 
the  administrative  law  judge  in  its 
entirety.  The  Deputy  Administrator  has 
also  considered  Respondent's 
exceptions  and  finds  them  to  be  without 
merit.  Based  on  the  foregoing,  the 
Deputy  Administrator  concludes  that 
Respondent's  application  for 
registration  must  be  denied.  21  U.S.C. 
823(f)  and  824(a)(3).  Accordilfigly,  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Admini.stration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824,  and  28  CFR  0.100(b) 
and  0.104  (59  FR  23637).  hereby  orders 
that  the  application  for  registration  of 
Fredna  Gowder-Waters,  D.D.S.,  be.  and 
it  hereby  is,  denied.  This  order  is 
effective  November  18,  1994. 

Dated:  November  9,  1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

|FR  Doc.  94-28489  Filed  11-17-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretar\'  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  descril)ed  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  Mnrt.h  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended. 


40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  prescribed  in  that 
section,  because,  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is     *" 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  bv 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
eni:ouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Kmployment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 


Avenue,  N.W..  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  in 

Florida 
FL940096  (Nov.  18. 1994) 
FL940097  (Nov.  18,  1994) 

Volume  V 

Iowa 

IA940077  (Nov.  18, 1994) 
Kansas 

KS940065  (Nov.  18. 1994) 

KS940066  (Nov.  18. 1994) 
Texas 

TX9401 1 6  ( Nov.  1 8,  1994) 

Modincation  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 
NI940063  (Feb.  11.1994) 
NJ940004  (Feb.  11,1994) 
NI940009  (Feb.  11,1994) 
NI940010  (Mar.  18. 1994) 

Volume  II 
None 

Volume  III 

.Mabama 

AL940007  (Feb.  11,1994) 

AL940008  (Feb.  11.  1994) 

AL94()034  (Mar.  25,  1994) 

AL940052  (Mar.  25.  1994) 
Florida 

FL940016(Feb.  11.  1994) 

FL940048  (Feb.  11,1994) 

FL940052  (Feb.  11,1994) 

Volume  IV 


IlMnois 
IL940()01  (Feb.  11,1994) 
IL94()002  (f  eb.  11.1994) 
IL940009  (Feb.  11.1994) 
11940046  (Apr.  15,1994) 
IL940051  (Apr.  15. 1994) 
11940073  (Apr.  15.  1994) 
1L94()082  (Apr.  15, 1994) 

Wisconsin 
WI940027  (Feb.  11.1994) 

Volume  V 

Iowa 
l.'\94()005  (Feb.  11,1994) 


11,1994) 

11,1994) 
11,1994) 
11,1994) 
11,1994) 
11,1994) 
11,  1994) 
11,1994) 
11,  1994) 
11,1994) 
11, 1994) 
11, 1994) 
11,1994) 
11,1994) 
11,1994) 
11.1994) 

.11.1994) 


IA940021  (Feb. 
Kansas 

KS940006  (Feb. 

KS940O07  (Feb. 

KS940009  (Feb. 

KS940010  (Feb. 

KS940O12  (Feb. 

K3940014  (Feb. 

KS940016  (Feb. 

KS940018  (Feb. 

KS940019  (Feb. 

KS940020  (Feb. 

KS940021  (Feb. 

KS940023  (Feb. 

KS940025  (Feb. 

KS940026  (Feb. 

KS940033  (Feb. 
New  Mexico 

NM940001  (Feb 

Volume  VI 

California 

CA940002  (Feb.  11,1994) 

C'\940004  (Feb.  11.  1994) 

CA940027  (Feb.  11,1994) 
Colorado 

CO940001  (Feb.  11.1994) 

CO940006  (Feb.  11, 1994) 

CO940024  (Feb.  11.1994) 
Idaho 

ID940001  (Feb.  11,  1994) 
North  Dakota 

ND940002  (Feb.  11. 1994) 
Washington 

WA940001  (Feb.  11. 1994) 

VVA940OO2  (Feb.  11,  1994) 

WA940003  (Feb.  11. 1994) 

VVA940005  (Feb.  11,  1994) 

WA940007  (Feb.  11.  1994) 

WA940008  (Feb.  11. 1994) 

W.\940011  (Feb.  11,  1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Sub.scriptions  may  be 
purchased  from: 
Superintendent  of  Documents.  U.S. 

Government  Printing  Office, 

Washington,  D.C.  20402.  (202)  783- 

3238 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (i.ssued  in  Januar>'  or 
February')  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington.  D.C.  this  10th  Day 
of  November,  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 
[FR  Doc.  94-28312  Filed  11-17-94;  8:45  am] 

BILLING  CODE  4S70-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-095] 

Government-Owned  Inventions; 
Available  for  Licensing. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly, 
foreign  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 
DATE:  November  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronautics  and  Space 
Administration,  Harry  Lupuloff. 
Director  of  Patent  Licensing,  Code  GP. 
Washington,  DC  20546,  telephone  (202) 
358-2041,  fax  (202)  358-4341. 
Patent  Application  08/000,000: 

Acceleration  Recorder  and  Playback 
Module;  filed  July  21,  1994 
Patent  Application  08/282.843:  Control 
Sy.stem  and  Method  for  Prosthetic 
Devices;  filed  Julv  26,  1994 
Patent  Application  08/000,000:  Control 
System  and  Method  for  Prosthetic 
Devices:  filed  July  27, 1994 
Patent  Application  08/000.000:  Airplane 
Takeoff  and  Landing  Performance 
Monitoring  System;  filed  Julv  21, 
1994 
Patent  Application  08/000.000: 

Electrically  Conductive  Polyimide 
Film  Containing  Gold  (III)  Ions; 
filed  July  22, 1994 
Patent  Application  08/000,000: 

Electrically  Conducting  Polyimide 
Film  Containing  Tin  Complexes; 
filed  July  28, 1994 
Patent  Application  08/278,724: 

Directional  Electrostatic  Accretion 
Process  Employing  Nozzleless 
Acoustic  Droplet  Formation;  filed 
July  11,  1994 
Patent  Application  08/273,542:  Method 
and  Apparatus  for  Polardiometric 
Pyrometer;  filed  July  6. 1994 
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Patent  Application  08/273,511:  Ultra 
High  Purity,  Dimensionally  Stable 
Invar  36;  filed  July  6,  1994 

Patent  Application  08/014.584: 

Aerodynamic  Surface  Distention 
System  for  High  Angle  of  Attack 
Forebody  Vortex  Control;  filed 
February  8. 1993 

Patent  Application  07/889.347:  Engine- 
Only  Flight  Control  System;  filed 
May  28. 1992 

Patent  Application  07/907.548:  Object 
Recognition  Using  a  Coarse-Coded 
Third-Order  Neural  Networit;  filed 
July  2, 1992 

Patent  Application  08/127,886: 

Microprocessor  Control  of  Multiple 
Peak  Power  Tracking  DC/DC 
Converters  for  Use  With  Solar  Cell 
Arrays;  filed  July  12, 1993 

Patent  Application  07/993,744:  Robot 
Friendly  Probe  and  Socket 
Assembly;  filed  December  14, 1992 

Patent  Application  07/996,263:  High 
Density  Cell  Culture  System;  filed 
December  23, 1992 

Patent  Application  07/997,265:  Atomic 
Oxygen  Reactor  Having  at  Least 
One  Sidearm  Conduit  Thereof;  filed 
December  22,  1992 

Patent  Application  08/138,046:  Method 
for  Making  a  Dynamic  Pressure 
Sensor  and  a  Pressure  Sensor  Made 
According  to  the  Method;  filed 
October  7, 1993 

Patent  Application  07/904,619:  Tough 
High  Performance  Composite 
Matrix:  filed  June  26, 1992 

Patent  Application  07/968,082:  A  Touch 
High  Performance  Composite 
Matrix;  filed  October  27, 1992 

Patent  Application  08/046,256:  Jet 
Mixer  Noise  Suppressor  Using 
Acoustic  Feedback;  filed  April  14, 
1993 

Patent  Application  07/991,403:  Multi- 
Wave  Length  Pyrometer  for  Gray 
.    and  Non-Gray  Surfaces  in  the 
Presence  of  Interfering  Radiation; 
filed  December  14, 1992 

Patent  Application  08/067,184:  High 
Temperature  Creep  and  Oxidation 
Re.sistant  Chromium  Silicide  Matrix 
Alloy  Containing  Molybdenum; 
filed  May  26,  1993 

Patent  Application  08/007,874:  High 
Temperature,  Bellows  Hybrid  Seal* 
.    filed  January  22, 1993 

Patent  Application  08/098,918:  Plasma 
ARC  Welding  Weld  Imaging;  filed 
July  29, 1993 

Patent  Application  07/883,957:  Method 
and  Apparatus  for  Removing 
Unwanted  ReOections  from  an 
.    Interferometer;  filed  May  15, 1992 

Patent  -\pplica1ion  07/954,109: 
Operator-Tailored  Adjustable 
Control  Station  with  Movable 
Monitors  and  Qimeras  for  Viewing 


Systems  in  Robotics;  filed 
September  28,  1992. 

November  9. 1994. 
Edward  A.  Frankle, 

General  Counsel. 

IFR  Doc.  94-28482  Filed  11-17-94;  8:45  ami 

BILUNG  CODE  7S1fr4t-M 


[Notice  94-094] 

Government-Owned  Inventions; 
Available  for  Licensing. 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  dome.stic,  and  possibly, 
foreign  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 
DATE:  November  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronautics  and  Space 
Administration,  Harry  Lupuloff, 
Director  of  Patent  Licensing.  Code  GP, 
Washington,  DC  20546.  telephone  (202) 
358-2041,  fax  (202)  358-4341. 
Patent  Application  08/000.000: 

Absorbent  Pads  for  Containment. 

Neutralization,  and  Clean-up  of 

Environmental  Spills  Containing 

Chemically;  filed  August  1, 1994 
Patent  Application  08/288.112: 

Displaceable  Spur  Gear  Torque 

Controlled  Driver  and  Method;  filed 

August  10, 1994 
Patent  Application  08/288,102:  Bevel 

Gear  Driver  and  Method  Having 

Torque  Limit  Selection;  filed 

August  10, 1994 
Patent  Application  08/288.114: 

Pressurized  Fluid  Torque  Driver 

Control  and  Method  Driver;  filed 

August  10, 1994 
Patent  Application  08/291 ,791 : 

Recombinant  Protein  Produ(.lion 

and  Insect  Cell  Culture  and  Proi.ess; 

filed  August  16,  1994 
Patent  Application  08/297,467:  Method 

for  Forming  a  Glove  Attachment; 

filed  August  29,  1994 
Patent  Application  08/286.032: 

Electrically  Conductive  Polyiniides 

Containing  Silver 

Trifluoroacetylacetonate;  filed 

August  2, 1994 
Patent  Application  08/286.031:  Tadilw 

Display  Device  Using  an 


Electrorheological  Fluid;  filed 
August  4, 1994 

Patent  Application  08/292.621:  Method 
for  Molding  Structural  Part.s 
Utilizing  Modified  Silicone  Rubber: 
filed  August  12. 1994 

Patent  Application  08/000,000: 

Noninvasive  Technique  to  Measure 
Intracranial  Pressure  Volume  Index 
in  Humans;  filed  Augu.st  22, 1994 

Patent  Application  08/000,000: 

Nonacqueous  Slip  Casting  of  High 
Temp  Ceramic  Super-Conductors 
Using  an  Investment  Casting  Tech; 
filed  August  23. 1994 

Patent  Application  08/000,000: 

Adjustable  Bias  Column  End  Joint 
Assembly;  filed  August  24.  1994 

Patent  Application  08/000,000:  A  Dire«.1 
Process  for  Preparing  Semi- 
Crystalline  Polyimides;  filed  Aitgust 
30. 1994 

Patent  Application  08/000.000;  A 
Solvent  Resistant  Copolyimide; 
filed  August  30,  1994 

Patent  Application  08/000,000: 

Copolyimides  Prepared  from  ODPA, 
BTDA  3.4 -ODA;  filed  August  30. 
1994 

Patent  Application  08/298,866:  Optical 
Homodyne  System  for  Coherent 
Communications  with  Transmitted 
Local  Oscillator;  filed  August  31, 
1994 

Patent  Application  08/288,364:  A 

Method  of  Poisson's  Ratio  Imaging 
Within  a  Material  Part;  fiifjd  August 
9, 1994 

Patent  Application  08/288,-365:  A 
Method  and  Apparatus  for 
Measuring  Homogeneity  with  a 
Material  Part;  filed  August  9.  1994 

Patent  Application  08/283,728:  A  Global 
Positioning  System  Synchronized 
Active  Light  Autonomous  Doi  king 
System;  filed  August  1. 1994 

Patent  Application  08/291,792:  Long 

,       Life  Na/NiCl2  Cells;  filed  August 
16, 1994 

Patent  Application  07/904,620:  Method 
and  Apparatus  for  Non-Contact 
Hole  Eccentricity  and  Diameter 
Measurements;  filed  June  26. 1992 

Patent  Application  08/123,945;  Metal 
Inert  Gas  Welding  System  for  Use  in 
Vacuum:  filed  September  20, 1993 

Patent  Application  08/069,481:  Quick 
Connect  Fastener;  filed  June  1, 1993 

Patent  Application  08/077,470: 
Superconductive  Material  and 
Magnetic  Field  for  Damping  and 
Levitation  Support  and  Damping  ol 
Cryogenic;  filed  June  15,  1993 

Patent  Application  07/744,118:  A 
Generalized  Compliant  Motion 
Primitive;  filed  August  23, 1994. 
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Dabod:  November  9. 1994. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc.  94-28483  Filed  11-17-94;  8:45  ami 
BILUMG  CODE  7S1<M>1-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
action:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978. 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conserx'ation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
October  14. 1994,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
November  14, 1994  for  the  following 
applicants: 

John  L.  Bengtsonr  ....  Pemiit  #95-023. 

Thomas  A.  Day  Permit  #95-024. 

Donal  T.  Manahaa  ...  Permit  #95-025. 

Ronald  G.  Koger Permit  #95-026. 

Nadeae  G.  Kennedy. 

Permit  Office. 

IFR  Doc.  94-28475  Filed  11-17-94:  8:45  am| 

BILUNO  CODE  7555-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26158] 

Filings  Under  the  Putilic  Utility  Holding 
Company  Act  of  1935,  as  amended 
(•Acf) 

November  14, 1994. 

Notice  is  hereby  given  that  the 
following  filing(sj  ha.s/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration{s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  6. 1994.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

New  England  Electric  System  (70-6583) 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333,  Boston,  Massachusetts 
02107,  a  registered  holding  company, 
has  filed  a  post-effective  amendment  to 
its  application-declaration  under 
Sections  6(a)  and  7  of  the  Act. 

By  orders  dated.  October  12,  1990 
(HCAR  No.  25166)  and  July  1, 1992 
(HCAR  No.  25568).  the  Commission 
authorized,  among  other  things,  EUA  to 
issue  and  sell,  and  purchase  on  the  open 
market  and  sell,  from  time  to  time, 
through  December  31, 1994,  up  to  5.8 
million  of  its  authorized  but  unissued 
common  shares  pursuant  to  its  Dividend 
Reinvestment  and  Common  Share 
Purchase  Plan  C'Plan").  As  of  November 
1, 1994.  EUA  had  issued  and  sold 
5,259,393  of  its  authorized  common 
.shares  pursuant  to  the  Plan. 

EUA  now  proposes  to  extend  its 
authorization  to  issue  and  sell,  through 
Dec:ember  31, 1997.  the  remaining 
540.607  shares  of  common  stock  under 
the  Plan.  In  addition.  EUA  proposes  to 
issue  and  sell,  through  December  31, 
1997.  up  to  one  million  additional 
shares  of  common  stock  under  the  Plan 
(collectively.  "Common  Stock"). 

The  price  per  share  of  the  Common 
Stock  credited  to  a  participant's  account 
(whether  through  reinvestment  of 
dividends  or  cash  payments)  will  be 
100%  of  the  average  of  the  closing  sales 
prices  of  EUA 's  common  stock  as 
reported  by  The  Wall  Street  Journal  as 
composite  transactions  during  the  last 
five  trading  days  immediately  preceding 
the  investment  date. 

New  England  Energy  Incorporated  (70- 
7055) 

New  England  Energy  Incorporated 
("NEEI").  25  Research  Drive. 
\Ve.st  borough.  Massachusetts  01582.  an 


electric  public-utility  subsidiary 
comjjany  of  New  Englar.d  Electric 
System  ("NEES").  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  filed  under  Sections  9(a) 
and  10  of  the  Act. 

By  order  dated  October  30. 1974 
(HCAR  No.  18635).  among  other  things, 
NEEI  was  authorized  to  enter  into  a 
partnership  ("Partnership")  with 
Samedan  Oil  Corporation  ("Samedan"). 
a  subsidiary  of  Noble  Affiliates.  Inc.. 
both  unaffiliated  companies.  The 
Partnership  was  formed  to  explore  for 
and  develop  oil  and  gas  prospects  in 
order  to  provide  a  fuel  supply  for  NEES 
system  companies. 

An  order  dated  July  19. 1978  (HCAR 
No.  20632)  authorized  NEEI's  methods 
of  accounting  for  the  costs  (including 
capital  costs)  of  it  soil  and  gas 
exploration  and  development  program. 
The  methods  of  accounting  were 
devised  for  the  purpose  of  amortizing 
the  costs  and  determining  the  prices  at 
which  NEEI  sold  fuel  to  New  England 
Power  Company  ("NEPCO").  an 
affiliated  electric  public-utility 
company,  pursuant  to  Section  13(b)  of 
the  Act  (Pricing  Policy").  These  costs 
include  a  return  prescribed  by  the 
Commission  on  the  equity  investment  in 
NEEI  maintained  by  biEES  from  time-to- 
time.  Under  the  Pricing  Policy,  the 
proceeds  from  the  sale  to  nonaffiliates  of 
production  from  all  of  NEEI's  properties 
were  applied  first  to  recovery  of 
amortization  and  production  costs.  Any 
excess  was  passed  on  to  NEPCO  through 
a  reduction  in  the  price  charged  by  NEEI 
for  fuel  sold  to  NEPCO  under  a  fuel 
purchase  contract  ("Purchase 
Contract").  Any  deficiency  in  such 
proceeds  below  NEEI's  costs  was 
recoverable  by  NEEI  from  NEPCO  by  an 
addition  to  the  price  for  fuel  sold  to 
NEPCO  under  the  Purchase  Contract. 

An  order  dated  October  22, 1985 
(HCAR  No.  23873)  amended  the  Pricing 
Policy  ("Modified  Pricing  Policy"). 
Among  other  things,  the  Modified 
Pricing  Policy  was  made  applicable  only 
to  oil  and  gas  prospects  recorded  on 
NEEI's  books  prior  to  January  1. 1984 
("Pre-1984  Pro-spects").  All  costs  of  the 
Pre-1984  Prospects,  including 
exploration  and  development  costs  and 
capital  costs,  but  excluding  any  return 
after  1982  on  equity  invested  in  the 
program,  were  capitalized  into  a  full 
cost  pool  ("Full  Cost  Pool "). 
Amortization  of  the  Full  Cost  Pool,  in 
combination  with  low  oil  and  gas 
prices,  resulted  in  losses  which  were 
passed  through  to  NEPCO  and  under  the 
Purchase  Contract  in  accordance  with 
the  Modified  Pricing  Policy.  NEPCO 
was  allowed  to  recover  from  its  / 
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customers  all  amounts  which  it  paid  to 
NEEI  in  connection  with  the  Pre-1984 
Prospects. 

By  an  amendment  to  the  Partnership 
agreement  dated  February  5, 1985.  NEEI 
elected  not  to  participate  in  new  oil  and 
gas  prospects  initiated  by  Samedan  after 
December  31, 1986,  but  NEEI  remained 
obligated  to  pay  its  share  of  expenses  for 
exploration,  development  and 
production  of  prospects  acquired  on  or 
before  I    cember  31, 1986. 

By  orders  dated  October  3, 1991, 
December  21, 1993  and  August  24. 1994 
(HCAR  Nos.  25390.  25958  and  26110, 
respectively),  NEEI  was  authorized  to 
contribute,  through  December  31, 1994. 
up  to  $45  million  to  the  Partnership. 

NEEI  now  proposes  to  contribute, 
through  December  31, 1998,  up  to  an 
additional  $30  million  to  the 
Partnership  for  exploration  and 
development  of  existing  oil  and  gas 
prospects  of  the  Partnership. 

The  Connecticut  Light  A  Power 
Company  (70-7543) 

The  Connecticut  Light  and  Power 
Company  ("CL&P"),  Seldon  Street, 
Berlin,  Connecticut  06037,  an  electric 
utility  subsidiary  company  of  Northeast 
Utilities,  a  registered  holding  company, 
has  filed  a  post-effective  amendment 
under  Sections  6(a)  and  7  of  the  Act  to 
its  declaration  previously  filed  under 
Sections  6(a)  and  7  and  Rule  50(a)(5) 
thereunder. 

By  Commission  order  dated  October 
24,  1988  (HCAR  No.  24734),  CL&P  was 
authorized  to  finance  certain  pollution 
control  and/or  sewage  or  solid  waste 
disposal  facilities  at  the  Seabrook 
Station  No.  1  nuclear  electric  generating 
plant  ("Facilities").  The  cost  of 
acquiring,  constructing  and  installing 
the  Facilities  was  financed  by  CL&P 
through  its  use  of  the  net  proceeds  from 
the  sale  by  the  Industrial  Development 
Authority  of  the  State  of  New 
Hampshire  ("IDA")  of  its  pollution 
control  revenue  bunds  ("Bonds")  in  the 
principal  amount  of  $10  million.  The 
Bonds  were  issued  pursuant  to  an 
Indenture  ot  Trust  between  the  IDA  and 
Baybank  Middle.sex,  as  trustee 
("Trustee"),  and  the  proceeds  of  the 
issuance  of  the  Bonds  were  loaned  to 
CL&P  pursuant  to  a  Financing 
Agreement  ("Loan  Agreement") 
between  CL&P  and  \he  IDA. 

In  order  to  obtain  the  benefits  of  a 
high  quality  rating  for  the  Bonds, 
CL&P's  obligations  under  the  Loan 
Agreement  are  secured  by  an  irrevot;able 
letter  of  credit  ("Letter  of  Credit")  in  the 
amount  of  $10,833,334  is.sued  by  Union 
Bank  of  Switzerland,  New  York  Branch 
("Bank")  in  favor  of  the  Trustee.  The 
Letter  of  Credit  .se<;ures  $10  million  of 


principal  amount  plus  interest  in  the 
amount  of  $833,334  at  the  maximum 
rate  of  15%  per  annum  for  200  days. 

CL&P  now  proposes  to  amend  the 
Reimbursement  and  Security 
Agreement,  dated  as  of  October  1. 1988 
between  CL&P  and  the  Bank  in  order  to: 
(1)  change  the  expiration  date  of  the 
Letter  of  Credit,  from  perpetual  to  a 
three-year  term  ending  November  1, 
1997,  extendible  for  successive  one-year 
terms  thereafter  indefinitely  during  the 
term  of  the  Loan  Agreement,  with  the 
consent  of  CL&P  and  the  Bank;  (2) 
change  the  annual  Letter  of  Credit  fee 
payable  to  the  Bank;  and  (3)  extend, 
modify  or  replace  the  Letter  of  Credit 
provided  by  the  Bank,  as  permitted  by 
the  Loan  Agreement,  by  delivery  of  a 
substitute  credit  facility,  consisting  of  a 
new  letter  of  credit,  and  related 
agreements,  to  be  provided  by  a 
substitute  bank  to  be  chosen  by  CL&P 
("Substitute  Bank"). 

The  proposed  Letter  of  Credit  fee  will 
be  changed  from  0.45%  of  the  Letter  of 
Credit  amount  to  a  percentage  ranging 
from  0.35%  to  0.70%,  depending  on 
CL&P's  bond  ratings  from  time-to-time 
as  determined  by  Moody's  and  Standard 
and  Poor's.  At  CL&P's  current  bond 
rating  the  annual  Letter  of  Credit  fee 
would  change  from  0  45%  to  0.40%, 
representing  a  reduction  of  $5,417  per 
annum. 

CL&P  may  extend,  modify  or  replace 
the  Bank's  Letter  of  Credit  with  a  new 
letter  of  credit  ("Substitute  LOC")  to  be 
issued  by  the  same  or  a  Substitute  Bank 
during  the  term  of  the  Bonds.  The 
Substitute  LOC  would  be  issued  under 
a  new  letter  of  credit  and 
reimbursement  agreement  ("New  LOC 
Agreement")  substantially  identical  to 
the  Letter  of  Credit  and  Reimbursement 
Agreement,  dated  as  of  Seplember  1, 
1993  among  CL&P,  Deutst;he  Bank  AG, 
New  York  Branch  and  various  co-agents 
and  participating  banks,  as  approved  by 
Commission  order,  dated  September  15, 
1993  (HCAR  No.  25881).  The  New  LOC 
Agreement  will  be  in  accordance  with 
the  Loan  Agreement  and  will  provide 
that:  (1)  the  total  amount  available  to  be 
drawn  under  any  such  extended, 
modified,  or  replacement  letter  of  credit 
does  not  exceed  $10,833,334;  (2)  the 
annual  letter  of  credit  costs  applicable 
to  any  such  extension,  modification,  or 
replacement  do  not  exceed  1.00%  per 
aimum  of  the  total  amount  available;  (3) 
tender  advances  bear  interest  until  paid 
at  a  rate  not  to  exceed  the  higher  of  (a) 
the  prime  rate  plus  2.00%  or  (b)  the 
Federal  funds  rate  plus  2.00*);):  (4)  such 
extension,  modification,  or  replai:ement 
is  otherwise  on  terms  that  are 
substantially  similar  in  all  material 


respe<:ts  to  those  applicable  to  the  New 
LOC  Agreement. 

Central  and  South  West  Services,  Inc. 
(70-7671) 

Central  and  South  West  Services,  Inc. 
("CSWS"),  a  nonutility  subsidiary 
company  of  Central  and  South  West 
Corporation  ("CSW"),  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  under  Sw:1ions 
9(a)  and  10  of  the  Act. 

Bv  order  dated  August  10. 1990 
(HCAR  No.  25132)  ("1990  Order"), 
CSWS  was  authorized  to  licen.se  and 
sell  to  nonassociate  entities  through 
December  31, 1992  specialized 
computer  programs  and  to  provide 
support  services  to  licen.sees  and 
entities  that  purchased  such  software. 
Such  support  services  were  to  include 
program  enhancements  and  problem 
resolution. 

The  software  was  developed  in 
connection  with  services  CSWS 
rendered  to  CSW  and  its  public-utility 
subsidiary  companies.  CSWS  was 
authorized  to  license  and  sell  the 
software  to  offset  the  cost  of 
development  and  modification.  Profits 
from  licenses  and  sales  were  to  be 
credited  to  CSW  companies  in 
accordance  with  their  respective 
contributions  to  the  funds  required  for 
the  initial  development  of  the  software. 
The  software  was  to  include  specialized 
software  acquired  from  third  parties  for 
particular  applications. 

The  1990  Order  provided  that  CSWS 
would  not  increase  staffer  equipment  in 
connection  with  efforts  to  license  and 
sell  the  software.  It  also  provided  that 
annual  expenses  to  license  and  sell  the 
software  and  to  develop  the  programs 
would  not  exceed  $100,000.  Finally,  the 
1990  Order  provided  that  CSWS  would 
account  for  its  receipts  for  licenses  and 
sales  in  accordance  with  the 
Commission's  Uniform  System  of 
Accounts  for  Mutual  Service  Companies 
and  Subsidiary  Service  Companies  and 
that  CSWS  would  annually  file  a  Form 
U-13-60  with  the  Commission. 

By  order  dated  December  18, 1992 
(HCAR  No.  25714)  ("1992  Order"), 
CSWS  was  authorized  to  license  and 
.sell  to  nonassociate  entities  through 
December  31,  1994  specialized 
computer  programs  and  to  provide 
support  senices  to  licensees  and 
entities  that  purchased  such  software. 
Such  support  services  were  to  be  .sold  to 
nnnasso{:iate  companies  for  under  ix)st. 

Since  inception  of  the  program, 
revenues  and  costs  associated  with 
development  of  nonassociate  business 
from  software  sales  have  totalled 
approximately  $36,000  and  from  related 
ser\ices  approximately  S9.700.  Pr»)«*.'eds 


from  sales  of  software  are  credited  or 
returned  to  public-utility  subsidiary 
companies  who  support  the  original 
development  of  the  product  for  internal 
use  in  accordance  with  their  respective 
contributions. 

CSWS  continues  to  develop  software 
and  data  utilized  by  public-utility  and 
other  subsidiary  companies  of  CSW.  In 
recent  years,  CSWS  has  developed 
software  for  tax  and  rate  matters, 
graphical  analysis  software,  and 
databases  of  financial  and  operational 
statistics  and  chemical  label 
information.  From  time  to  time.  CSWS 
receives  inquiries  from  nonassociate 
entities  relative  to  its  software  and  data. 

CSWS  now  requests  authorization, 
through  December  31, 1999,  to  make 
expenditures  up  to  $1  million  per 
calendar  year  and  $250,000  per  project 
to  develop  or  change  software  for 
nonassociated  entities  or  to  market 
software,  services  or  reserve  computer 
capacity  and  to  add  up  to  ten  employees 
to  support  these  activities.  CSWS  also 
seeks  authorization  to  sell  reserve 
computer  capacity  and  provide  data 
management  services  to  nonassociate 
entities— largely  customers  of  public- 
utility  subsidiary  companies.  CSWS 
would  limit  computer  capacity  sales  to 
nonassociated  entities  to  50  percent  of 
its  total  capacity. 

West  Texas  Utilities  Company  (70- 
8057) 

West  Texas  Utilities  Company 
("WTU").  301  C\'press  Street.  Abilene. 
Texas  79601-5820.  a  wholly  owned 
electric  public-utility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  declaration  under 
Sections  6(a)  and  7  of  the  Act. 

By  order  dated  October  7, 1992 
(HCAR  No.  25649)  ("Order"),  WTU  was 
authorized,  among  other  things,  to  issue 
and  sell  up  to  an  aggregate  principal 
amount  of  $150  million  of  First 
Mortgage  Bonds  ("New  Bonds"),  in  one 
or  more  series,  from  time  to  time 
through  December  31, 1994.  WTU  was 
further  authorized  to  use  the  proceeds 
from  the  sale  of  New  Bonds:  (1)  to 
redeem  all  or  a  portion  of  its  then 
outstanding  $75  million,  8''/h%  First 
Mortgage  Bonds,  Series  N,  due  May  1, 
2016  ("Series  N  Bonds");  (2)  to 
purchase,  through  a  tender  offer,  all  or 
a  portion  of  its  then  outstanding  $65 
million,  9V4%  First  Mortgage  Bonds, 
Series  O,  due  December  1,  2019  ("Series 
O  Bonds");  (3)  to  repay  outstanding 
short-term  borrowings;  and/or  (4)  for 
other  general  corporate  purposes.  In 
October  1992,  WTU  issued  $75  million 


of  New  Bonds  and  used  the  proceeds  to 
redeem  the  Series  N  Bonds. 

WTU  now  proposes  to  extend  the 
authorization  to  issue  and  sell  the 
remaining  $75  million  of  New  Bonds 
from  December  31, 1994  to  December 
31, 1996,  and  use  the  proceeds  to 
redeem  the  Series  O  Bonds.    , 

Allegheny  Power  System,  Inc.,  el  al. 

(70-8411) 

Allegheny  Power  System,  Inc. 
("APS"),  12  East  49th  Street,  New  York. 
New  York,  10017,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  under  Sections  6(a).  7,  9(a), 
10, 12(b),  13(b),  32  and  33  of  the  Act 
and  Rules  45,  53,  87.  90  and  91 
thereunder. 

APS  requests  authorization  to  allow 
its  nonutility  subsidiary  company.  AYP 
Capital,  Inc.  ("AYP"),  to  engage  in 
preliminary  development  aciivities,  to  - 
engage  in  activities  related  to  the 
ownership  and/or  operation  of 
companies  for  the  acquisition  and 
ownership  of  exempt  wholesale 
generators  ("EWGs"),  to  engage  in 
contracts  for  consulting  services  to 
nonaffiliated  companies,  and  to  increase 
investment  in  AYP  from  $500,000  to  $3 
million  through  purchases  of  A'^T  stock 
or  capital  contributions  through 
December  31. 1996. 

By  order  dated  July  14, 1994  (HCAR 
No.  26085),  APS  was  authorized  to 
organize  AYP  and  to  invest  therein  up 
to  $500,000  to  explore  investment 
opportunities  in  companies  in  the  area 
of  emerging  technologies  related  to  the 
core  utility  business  of  APS  and 
companies  for  the  acquisition  and 
ownership  of  EWGs  in  accordance  with 
Section  32  of  the  Act. 

AYP  now  proposes  to  expand  the 
scope  of  those  previously  approved 
activities  to  include  activities  related  to 
the  ownership  and/or  operation  of 
companies  for  the  acquisition  and 
ownership  of  EWGs.  In  addition.  AYP 
proposes  to  engage  in  preliminary 
development  activities  relative  to 
opportunities  with  (i)  qualifying 
cogeneration  facilities,  located 
throughout  the  U.S.,  in  accordance  with 
the  Public  Utility  Regulatory  Act  of 
1978  ("PURPA")  and  regulations 
thereunder;  (ii)  qualifying  small  power 
production  facilities  ( "SPPs").  located 
throughout  the  U.S.,  in  accordance  with 
PURPA  and  the  regulations  thereunder; 
(iii)  nonqualifying  cogeneration 
facilities,  nonqualifying  SPPs,  and 
independent  power  production  facilities 
("IPPs")  located  within  the  service 
territories  of  APS's  public-utility 
subsidiary  companies;  (iv)  EWGs;  (v) 
companies  involved  in  new 


technologies  related  to  the  core  business 
of  APS;  and  (vi)  foreign  utiUty 
companies  in  accordance  with  Section 
33  of  the  Act. 

Preliminary  development^ctivities 
would  include  research  and  analysis  of 
potential  investment  opportunities,  site 
investigations,  proposals  for  finance 
programs,  and  other  activities  relative  to 
the  feasibility  of  investment 
opportunities.  APS  states  that  no 
investment  would  be  made  by  AVP  in 
these  businesses  beyond  the  amounts 
authorized  for  preliminary  development 
activities  without  specific  Commission 
approval. 

In  addition,  APS  proposes  that  AYP 
be  authorized  to  provide  consulting 
ser\'ices  to  nonaffiliated  companies 
relative  to  (i)  management  services  and 
technical  capabilities  and  expertise;  (ii) 
technical  and  procedural  services;  (iii) 
computer  hardware  and  software 
services;  (iv)  electron i:  systems  and 
control  systems  services;  and  (v) 
training  sessions  and  seminars. 

American  Electric  Power  Company, 
Inc.  et  al.  (70-8489) 

American  Electric  Power  Company, 
Inc.  ("AEP").  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company.  AEP  Investments.  Inc. 
( "AEPI"),  both  located  at  1  Riverside 
Plaza.  Columbus,  Ohio  43215,  have  filed 
an  application-declaration  under 
Sections  6(a).  7,  9(a),  10, 12(b)  and 
13(b).  of  the  Act  and  Rules  45,  51 ,  90 
and  91  thereunder 

By  orders  dated  December  11, 1991 
(HCAR  No.  25424)  and  November  2, 
1992  (HCAR  No.  25667).  the 
Commission  authorized  AEP  to  organize 
and  acquire  AEPI,  whose  primary 
purpose  would  be  to  invest  in  the 
development  of  demand-side 
management  projects,  and.  in  particular, 
authorized  AEPI  to  invest  in  the 
development  of  electronic  light  bulb 
technology  with  Inte    ource 
Technologies,  Inc. 

AEP  now  proposes  making  cash 
capital  contributions  in  AEPI  in  an 
amount  not  to  exceed  $10  million  for 
the  purpose  of  funding:  (1)  AEPIs 
preliminary  development  and 
administrative  activities  in  amounts  of 
up  to  $2  million;  (2)  AEPI's  investment 
in  an  amount  not  exceeding  $3  million 
in  Holtec  International  ( "Holtec  ").  a 
nonassociate  company,  for  the 
development  of  the  Hl-STAR  and  other 
series  of  multi-purpose  containers  lo  be 
used  for  storage  and  transportation  oi 
spent  nuclear  fuel;  and  (3)  AEPIs 
acquisition  of  a  limited  partnership 
interest  in  EnviroTech  Investment  Fund 
I  Limited  Partnership  ("EnviroTotl! 
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Partnership")  for  an  amount  not  in 
excess  of  $5  million. 

AEPI's  preliminary  development 
activities  will  include  acquiring  options 
and  rights,  contract  drafting  and 
negotiating,  preparation  of  proposals 
and  other  necessary  activities  to  identify 
and  analyze  feasible  investment 
opportunities.  AEPI  also  proposes  to 
engage  in  administrative  activities 
including  the  ongoing  personnel, 
accounting,  engineering,  legal,  financial 
and  other  support  activities  necessary 
for  AEPI  to  manage  its  investments  and 
its  preliminary  development  activities. 

AEPI  also  proposes  to  invest  up  to  $3 
million  from  time-to-time  through 
December  31,  2002  in  the  development 
and  licensing  by  Holtec  of  the  HI-STAR 
and  other  series  of  muhi-purpose 
containers  to  be  used  for  storage  and 
transportation  of  spent  nuclear  fuel 
{"HI-STAR").  Holtec  is  a  privately  held 
corporation  engaged  in  providing 
installation,  design  and  fabrication 
work,  as  well  as  consulting  and 
engineering  services  to  utilities. 
.  Under  the  HI-STAR  Investment 
Agreement  between  AEPI  and  Holtec, 
AEPI  has  agreed,  subject  to  approval  of 
this  Commission,  to  pay  Hohec  $1.2 
million  to  reimburse  Holtec  for  a 
portion  of  HI-STAR  development  costs 
and  to  support  licensing  and 
development  of  HI-STAR.  The  funds 
will  be  paid  over  approximately  30 
months  beginning  when  this 
Commission  approves  the  investment. 
In  return  for  AEPIs  investment,  Holtec 
will  pay  AEPI  on  a  quarterly  basis  2V4% 
of  Holtec's  revenues  resulting  from  the 
yvorldwide  sale  of  the  HI-STAR  System 
other  than  to  an  affiliate  of  AEPI. 

AEPI  will  also  have  the  option  to 
invest  additional  amounts  if  the  Nuclear 
Regulatory  Commission  revenue  charges 
exceed  $625,000  and  receive  an 
additional  0.012%  of  the  revenues  for 
each  $300,000  of  additional  investment 
up  to  an  aggregate  total  investment  of 
$2.6  million.  AEPI  may  invest  $400,000 
toward  development  of  a  new  75  ton 
container  series  and  receive  2V4%  of  the 
revenue  of  that  series.  AEPI  will  not 
own  an  equity  interest  in  HoltBC  and 
Holtec  is  not  and  will  not  become  an 
affiliate  of  AEPI. 

Finally,  AEPI  proposes  to  invest  up  to 
$5  million,  from  time-to-time  through 
December  31,  2002,  to  acquire  an 
interest  as  a  limited  partner  ("Limited 
Partner")  in  the  EnviroTech  Partnership, 
which  will  represent  not  more  than 
9.9%  of  the  interests  of  all  the  Limited 
Partners.  The  EnviroTech  Partnership  is 
an  investment  pool  being  formed  to 
invest  in  companies  commercializing 
electrotechnologies  and  renewable 
energy  technologies  that  promote 


environmental  and  economic 
responsibility  (each,  "Portfolio 
Companies").  The  formation  of  the 
EnviroTech  Partnership  is  being 
coordinated  by  the  Edison  Electric 
Institute  ("EEI"),  a  non-profit  industry- 
wide membership  organization 
comprised  of  electric  utility  companies 
throughout  the  United  States.  The 
Limited  Partners  will  be  EEI  member 
companies  and  their  affiliates, 
subsidiaries,  parent  holding  companies 
or  qualified  pension  or  profit-sharing 
plans  sponsored  by  such  companies. 

The  term  of  the  EnviroTech 
Partnership  shall  be  for  10  years  from 
the  date  of  the  Partnership  Agreement, 
subject  to  extension  for  up  to  two  years 
upon  agreement  of  the  general  partner 
and  Limited  Partners  holding  66-/3%  of 
the  combined  limited  partnership 
interests.  The  Partnership  Agreement 
provides  that,  not  later  than  the  date  of 
becoming  a  Limited  Partner  of  the 
EnviroTech  Partnership,  each  Limited 
Partner  shall  contribute  to  the  capital  of 
the  EnviroTech  Partnership  up  to  10% 
of  its  capital  commitment.  The  balance 
shall  be  due  from  time-to-time  through 
the  seventh  anniversary  of  the  final 
closing  in  installments  of  not  less  than 
5%  nor  more  than  25%. 

Subject  to  certain  limitations  set  forth 
in  the  Partnership  Agreement,  the 
management,  operation,  and 
implementation  of  policy  of  the 
EnviroTech  Partnership  will  be  vested 
exclusively  in  the  general  partner, 
which  will  be  Advent  International 
Limited  Partnership  ("General 
Partner"),  whose  own  general  partner  is 
Advent  International  Corporation 
("AIC").  AIC  is  a  venture  capital 
investment  firm  managing  investments 
in  the  energy  and  environmental 
sectors.  Among  other  powers,  the 
General  Partner  shall  have  discretion  to 
invest  the  partnership's  funds  in 
accordance  with  investment  guidelines. 
The  investment  guidelines  set  forth 
criteria  on  approved  types  of 
technologies,  size  of  investment,  and 
portfolio  diversification.  Among  other 
limitations  on  investment  activities,  the 
General  Partner  may  not  cause  the 
EnviroTech  Partnership  to  invest:  (1) 
more  than  7.5%  of  the  total  capital 
commitments  in  any  single  Portfolio 
Company;  (2)  more  than  5%  of  the  total 
capital  commitments  in  securities  of 
Portfolio  Companies  that  are  readily 
tradeable  on  established  securities 
markets;  or  (3)  invest  in  hostile  takeover 
transactions  or  in  highly  leveraged  buy- 
outs. 

Under  the  terms  of  the  Partnership 
Agreement,  in  consideration  of  its 
services  to  the  EnviroTech  Partnership, 
the  General  Partner  will  be  paid  an 


annual  management  fee  equal  to  2V2% 
of  the  total  amount  of  the  capital 
commitments  of  the  partners  through 
the  first  6  years,  thereafter  declining  by 
V4  of  1%  on  each  anniversary  to  1.5% 
commencing  on  the  9th  anniversary 
date.  In  addition,  the  General  Partner 
shall  be  entitled  to  reimbursement  for 
all  reasonable  expenses  incurred  in  the 
organization  of  the  EnviroTech 
Partnership  up  to  $195,000.  and  for 
other  third  party  expenses  incurred  on 
behalf  of  the  EnviroTech  Partnership. 
All  EnviroTech  Partnership  income 
and  losses,  including  income  and  losses 
deemed  to  have  been  realized  when 
securities  are  distributed  in  kind,  will 
generally  be  allocated  80%  to  and 
among  the  Limited  Partners  and  20%  to 
the  General  Partner.  100%  of  all  cash 
distributions  to  the  partners  shall  be 
made  first  to  the  Limited  Partners  until 
such  time  as  the  Limited  Partners  shall 
have  received  aggregate  distributions 
equal  to  the  aggregate  of  their  respective 
capital  contributions,  and  thereafter 
20%  to  the  General  Partner  and  80%  to 
the  Limited  Partners.  Distributions  in 
kind  of  the  securities  of  Portfolio 
Companies  that  are  listed  on,  or 
otherwise  traded  in,  a  recognized  over- 
the-counter  or  unlisted  securities  market 
may  be  made  at  the  option  of  the 
General  Partner.  However,  AEPI  will 
attempt  in  good  faith  to  divest  itself  of 
any  such  Portfolio  Company  securities 
received  as  a  distribution  in  kind  as 
soon  as  practical,  but  in  no  event  later 
than  one  year  from  the  date  of  their 
receipt. 

The  Southern  Company  (70-8505) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  Ea.st,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  sections  6(a),  7.  9(a), 
10  and  12  of  the  Act  and  rules  43,  45 
and  54  thereunder. 

Southern  proposes  to  organize  and 
acquire  all  of  the  common  stock  of  a 
new  subsidiary  to  be  named  Mobile 
Energy  Services  Company,  Inc.  ("Mobile 
Energy").  Through  Mobile  Energy, 
Southern  proposes  to  purchase  the 
energy  and  recovery  complex  ("Energy 
Complex")  at  Scott  Paper  Company's 
Mobile,  Alabama,  pulp  and  paper  mill 
("Mill").  Upon  the  acquisition  of  the 
Energy  Complex,  Mobile  Energy  will 
become  an  "electric  utility  company" 
within  the  meaning  of  section  2(a)(3)  of 
the  Act. 

The  Energy  Complex  consists  of  three 
turbine  generators  with  an  aggregate 
rated  capacity  of  approximately  105 
MW,  three  power  boilers,  two  recover} 
boilers,  and  various  ancillar>'  facilities. 
The  Energy  Complex  provides 


approximately  100%  and  98%, 
respectively,  of  the  steam  and  electric 
requirements  of  the  Mill. 

More  than  80%  of  the  fuel 
requirements  of  the  Energy  Complex  are 
met  by  waste  streams  ("black  liquor," 
biomass  and  sludge)  of  the  Mill 
operations.  Supplemental  fuel  needs  are 
met  with  coal  and  natural  gas.  Through 
existing  electrical  interconnections  with 
the  Mill  and  Energy  Complex,  Alabama 
Power  provides  back-up  and 
supplemental  electric  service. 

Mobile  Energy  proposes  to  purchase 
the  Energy  Complex  for  $350  million.  A 
portion  of  the  consideration  paid  would 
be  in  the  form  of  the  assumption  by 
Mobile  Enet^gy  of  Scott  Paper 
Company's  ("Scott")  obligations  under 
various  agreements  relating  to  certain 
outstanding  tax  exempt  industrial 
development  bonds,  due  2019  ("Tax 
Exempt  Bonds")  issued  by  the  Industrial 
Development  Board  of  Mobile,  Alabama 
("Board"),  in  1985,  in  connection  with 
the  financing  of  certain  solid  waste 
disposal  facilities.  The  total  financed 
costs  of  the  proposed  acquisition  will 
not  exceed  $420  million,  which 
includes  the  purchase  price,  the  cost  of 
certain  improvements  that  Mobile 
Energy  will  make  to  the  Energy 
Complex,  closing  costs  and  amounts 
needed  for  working  capital  and  as  cash 
reserves  to  satisfy  the  requirements  of 
lenders. 

The  financed  costs  will  be  provided 
as  follows:  (i)  By  equity  investments  by 
Southern  in  Mobile  Energy  in  an 
aggregate  amount  not  to  exceed  $105 
million,  in  the  form  of  purchases  of  all 
of  Mobile  Energy's  authorized  shares  of 
common  stock  and  cash  capital 
contributions;  (ii)  by  Mobile  Energy's 
assumption  of  Scott's  obligations  with 
respect  to  $85  million  aggregate 
principal  amount  of  Tax  Exempt  Bonds; 
and  (iii)  by  the  issuance  of  up  to  $230 
million  aggregate  principal  amount  of 
notes  ("Notes")  to  one  more  financial 
institutions  in  a  private  placement  or  to 
one  or  more  underwriters  for  resale  to 
qualified  institutional  buyers.  Closing 
on  the  sale  of  the  Notes  is  anticipated 
to  occur  in  the  first  or  second  quarter  of 
1995.  Southern  proposes  to  advance  up 
to  $190  million  to  Mobile  Energy  in  the 
form  of  a  non-interest  bearing  interim 
loan,  which  would  be  repaid  fix)m  the 
proceeds  of  the  Notes. 

The  Tax  Exempt  Bonds  do  not  have 
any  scheduled  payments  of  principal 
prior  to  maturity  in  2019.  The  Tax 
Exempt  Bonds  currently  bear  interest  at 
a  rate  which  is  reset  weekly.  The  bond 
holders  have  the  right  to  tender  their 
Tax  Exempt  Bonds  for  repurchase  upon 
seven  days  notice.  If  Tax  Exempt  Bonds 
artj  so  tendered,  the  remarketing  agent 


offers  them  for  resale.  To  secure  and 
assure  liquidity  for  these  arrangements, 
Scott  has  delivered  direct-pay  letters  of 
credit,  backed  by  reimbursement 
agreements  between  Scott  and  the 
issuing  banks,  in  the  full  amount  of  the 
outstanding  Tax  Exempt  Bonds,  plus  a 
portion  of  the  interest  thereon. 

At  closing.  Mobile  Energy  will  assume 
Scott's  obligations  under  the  Tax 
Exempt  Bond  lease  and  agree  to  pay  all 
of  Scott's  obligations  under  the  existing 
reimbursement  agreements.  Southern 
proposes  to  guaranty  Mobile  Energy's 
obligations.  Notwithstanding  the 
foregoing,  Scott  will  remain  directly  and 
primarily  liable  under  the  Tax  Exempt 
Bond  lease  and  the  reimbursement 
agreements.  Mobile  Energy  is  obligated 
to  cause  Scott  to  be  discharged  from  all 
liability  under  the  Tax  Exempt  Bond 
lease  and  reimbursement  agreements 
not  later  than  9  months  after  closing.  If 
Mobile  Energy  should  fail  to  take  action 
that  would  discbarge  Scott  under  these 
agreements,  Scott  would  have  the  right 
to  draw  down  on  the  Southern  guaranty 
and  redeem  the  Tax  Exempt  Bonds  in 
full. 

Mobile  Energy  requests  authority  to 
exercise  an  option  in  the  Tax  Exempt 
Bond  documents  to  convert  the  Tax 
Exempt  Bonds  to  a  fixed  rate  through 
maturity,  or,  alternatively,  to  enter  into 
arrangements  with  the  Board,  pursuant 
to  which  the  Board  would  issue  new 
fixed  rate  bonds  in  an  aggregate 
principal  amount  not  to  exceed  S85 
million  and  use  the  proceeds  thereof  to 
redeem  the  existing  Tax  Exempt  Bonds. 
In  either  case,  it  is  proposed  that  the 
fixed  rate  on  the  converted  Tax  Exempt 
Bonds  or  new  bonds  would  be  no 
greater  than  8V2%.  Upon  conversion  of 
the  Tax  Exempt  Bonds  or  issuance  of 
new  bonds,  the  existing  letters  of  credit 
and  reimbursement  obligations  would 
be  released. 

It  is  proposed  that  the  Notes  would 
have  maturities  of  from  16  to  22  years 
from  the  date  of  issuance  and  would 
bear  interest  at  a  fixed  rate  not  to  exceed 
the  sum  of  the  yield  to  mat-,  -ity  of  an 
actively  traded  U.S.  Treasury  bond  with 
a  maturity  equal  to  the  average  life  of 
the  Notes  (proposed  to  be  from  13  to  15 
years)  plus  3V4%.  Southern  has 
requested  authority  to  provide  a 
guaranty  to  the  holders  of  the  Notes  in 
any  amount  of  up  to  $40  mullion  in  lieu 
of  part  or  all  of  any  cash  funded  debt 
service  and/or  working  capital  reserve 
account  balances  that  may  be  required 
under  the  terms  of  the  Note  documents. 
Southern  states  that  having  the 
flexibility  to  provide  a  guaranty  would 
enable  Mobile  Energy  to  reduce  the 
amount  of  Notes  sold,  thereby  reducing 
interest  expense. 


The  obligations  of  Mobile  Energy 
under  the  Tax  Exempt  Bond  docaiments 
and  the  Notes  would  be  secured  by  the 
assets  and  prop>erties  of  Mobile  Energy, 
including  the  collateral  assignment  of 
Mobile  Energy's  rights  under  three 
separate  25-year  energy  services 
agreements  with  Scott  pursuant  ^o 
which  Mobile  Energy  will  sell 
electricity,  steam,  and  black  liquor 
processing  services  to  Scott.  The  three 
agreements  are  each  with  Scott  in  its 
capacity  as  owner  of  the  pulp  mill,  the 
tissue  mill,  and  the  paper  mill,  which 
are  the  three  components  of  the  Mill. 
Separate  agreements  will  be  executed 
because  Scott  has  already  announced  its 
agreement  to  sell  its  paper  mill  to  an 
unaffiliated  third  party,  and  may  in  the 
future  offer  for  sale  either  or  both  of  the 
tissue  mill  and  pulp  mill. 

Mobile  Energy  proposes  to  enter  into 
two  separate  interest  rate  swap 
agreements  at  closing  for  the  purpose  of 
hedging  against  adverse  movements  in 
long-term  interest  rates  between  dosing 
and  the  date  (not  earlier  than  six  months 
after  closing)  on  which  the  Tax  Exempt 
Bonds  are  converted  to  fixed  rate  bonds 
or  redeemed  from  the  proceeds  of  new 
tax  exempt  bonds  and  the  date  (not  later 
than  June  30, 1995)  on  which  the  Notes 
are  sold.  The  term  of  each  swap  and 
their  respective  amortization  schedules 
would  match  the  anticipated  maturity 
and  amortization  of  the  converted  or 
new  tax  exempt  bonds  and  the  Notes. 
Southern  proposes  to  guaranty 
absolutely  and  unconditionally  Mobile 
Energy's  obligations  under  the  interest    . 
rate  swap  agreements. 

Under  the  terms  of  the  acquisition 
documents.  Mobile  Energy-  and  Scott 
will  agree  to  indemnify  each  other  with 
respect  to  environmental  claims  relating 
to  the  Energy  Complex  and  each  of  the 
three  mills  to  the  extent  such  claims 
arise  after  closing.  Southern  proposes  to 
guaranty  uninsured  claims  against 
Mobile  Energy  under  the  terms  of  the 
environmental  indemnities  in  an 
aggregate  amount  not  to  exceed  $20 
milUon,  as  escalated  for  inflat  on. 

SEI  will  enter  into  an  agreement  with 
Mobile  Energy  pursuant  to  which  SEI 
will  operate  and  maintain  the  Energy 
Complex  at  cost,  as  determined  in 
accordance  with  rules  90  and  91.  At 
closing  on  the  purchase  of  the  Energy 
Complex,  SEI  will  hire  a  majority  of  the 
approximately  130  current  employees  of 
Scott  who  are  dedicated  to  the  Energy 
Complex  operations.  These  employees 
will  remain  dedicated  to  the  Energy 
Complex. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-28543  Filed  11-17-94;  8:45  am] 
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[Release  No.  34-34966;  File  No.  SR-NASD- 
94-66] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to  ttie 
Three  Business  Day  Settlement  of 
Securities  Transactions 

November  10, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  12, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  the 
NASD.  On  November  9,  1994,  the  NASD 
filed  with  the  Commission  Amendment 
No.  1,  which  is  incorporated  in  the 
description  of  Items  I.  n,  and  II.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Sections  5,  6, 12,  46,  64,  and  65  of  the 
Uniform  Practice  Code  ("UPC")  and 
Sections  1  and  26  of  the  Rules  of  Fair 
Practice  ( "RFP")  to  implement  three 
business  day  ("T+3")  settlement  for 
securities  transactions. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 


'15U.S.C.  §78s(b)(l)(l988). 

-  Lpttpr  from  Suzanne  E.  Rothwell.  Associate 
General  Counsel.  NASD,  to  Mark  Barracca.  Branch 
Chief.  Division  of  Market  Regulation,  Over-the- 
Counter  Regulation.  Commission  (November  8. 
19941. 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatery  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  has  determined  that  the 
following  amendments  to  the  UPC  and 
the  RFP  are  necessary  in  order  to 
conform  the  NASD's  rules  to  the  T+3 
settlement  cycle  mandated  by  Rule 
15C6-1.3 

Uniform  Practice  Code 

Sections  5  and  6 

Sections  5  and  6  of  the  UPC  prescribe 
the  formula  for  establishing  ex-dates  for 
securities  following  dividends  or  other 
distributions.*  The  proposed  rule 
change  will  shorten  all  the  time  fi-ames 
contained  in  these  sections  by  two 
business  days. 

Section  12 

Seciton  12  prescribes  delivery  dates 
for  various  transaction  circumstances. 
Subsection  12(b)  currently  states  that  for 
a  "regular  way"  transaction  delivery 
shall  be  made  on,  but  not  before,  the 
fifth  business  day  following  the  trade 
date.  The  proposed  rule  change  will 
shorten  the  delivery  requirement  to  on, 
but  not  before,  the  third  business  day 
following  the  trade  date.  In  addition,  the 
proposed  rule  change  will  provide  that 
in  "seller's  option"  transactions 
delivery  may  be  made  by  the  seller  on 
any  business  day  after  the  third  business 
day,  rather  than  the  fifth  business  day, 
following  the  trade  date. 

Section  46 

Seciton  46  currently  requires  that 
interest  to  be  added  to  the  prices  of 
interest-paying  securities  be  calculated 
up  to  but  not  including  the  fifth 
business  day  following  the  date  of  the 
transaction.  The  proposed  rule  change 
will  shorten  the  time  to  the  third 
business  day. 

Section  64 

Subsection  64(a)(3)  currently  requires 
members  accepting  an  order  whereby 
payment  or  delivery  is  to  be  made  to  or 


^On  October  6,  1993.  the  Commission  adopted 
Rule  15c6-l  under  the  Act.  which  establishes  three 
business  days  after  trade  date  ("7+3")  instead  of 
five  business  days  ("T+5")  as  the  standard 
settlement  time  frame  for  most  broker-dealer 
transactions.  Securities  Exchange  Act  Release  No. 
33023  (October  6.  1993).  58  FR  52891.  By 
Commission  order,  the  rule  becomes  effective  June 
7.  1995.  Securities  Exchange  Act  Release  No.  34952 
(November  9. 199^). 

*The  ex-dale  indicates  the  interval  between  the 
announcement  and  payment  of  a  distribution 
during  which  time  an  investor  who  purchases 
shares  is  not  entitled  to  the  distribution. 


by  an  agent  of  the  customer  to  deliver 
a  confirmation  no  later  than  one  day 
after  the  trade  date  ("T+1").  The 
proposed  rule  change  will  shorten  this 
time  limit  to  trade  date  ("T+0").  The 
NASD  believes  that  this  change  will 
result  in  nearly  universal  utilization  of 
interactive  electronic  confirmation 
delivery  systems. 

Subsection  64(a)(4)  currently  requires 
that  the  customer  in  such  a  transaction 
must  agree  to  furnish  instructions  to  the 
agent  no  later  than  "T+4"  if  the 
customer  is  buying  on  a  receipt  versus 
payment  basis  or  T+3  if  the  customer  is 
selling  on  a  delivery  versus  payment 
basis.  The  proposed  rule  change  will 
shorten  the  time  period  for  furnishing 
such  instructions  to  T+1  for  both  buying 
and  selling  customers. 

Section  65 

The  NASD  also  is  proposing 
amendments  to  UPC  Section  65  which 
sets  forth  the  procedures  for  the  transfer 
of  customer  accounts  from  one  broker- 
dealer  ("carrying  member")  to  another 
broker-dealer  ("receiving  member"). 
The  proposed  rule  changed  for  Section 
65  was  developed  in  conjunction  with 
the  New  York  Stock  Exchange,  National 
Securities  Clearing  Corporation 
("NSCC"),  and  the  SIA  Customer 
Account  Division.  Under  the  proposed 
language  of  Section  65,  upon  receipt 
from  the  customer  of  a  signed  account 
transfer  instructions  a  receiving  member 
must  immediately  submit  the  transfer 
instructions  to  the  canying  member. 
The  proposal  will  reduce  from  five  to 
three  business  days  the  timeframe  for 
the  carrying  member  to  either  validate 
or  take  exception  to  the  transfer 
instructions  for  all  accounts  including 
Retirement  Plan  Accounts  for  which  the 
timeframe  for  validating  or  taking 
exception  to  transfer  instructions 
currently  is  ten  days.  The  proposal  will 
require  the  completion  of  all  transfers  be 
accomplished  in  four  rather  than  five 
business  days.  The  Proposal  al.so  will  (1) 
more  clearly  define  the  reaso.os  why  the 
carrying  member  may  take  exception  to 
account  transfer  instructions;  (2)  require 
the  use  of  an  automated  facility  for  the 
transfer  of  mutual  fund  positions  and 
residual  credits  when  both  the  carrying 
and  the  receiving  members  are 
participants  in  a  registered  clearing 
agency  which  automated  facilities  for 
such  transfers;  (3)  set  forth  timeframes 
for  resolution  of  claims;  (4)  require  that 
partial  transfers  be  processed  through 
automated  facilities  of  a  registered 
clearing  agency;  and  (5)  require  that 
members  transfer  residual  credit 
balances  within  ten  business  days  after 
accrual  for  a  six  month  period. 


On  September  2, 1994,  the 
Commission  approved  the  NYSE's 
proposed  rule  change  to  implement 
corresponding  changes  to  the  NYSE's 
procedures  for  transferring  customer 
accounts.^  The  NYSE  amendments 
relating  to  the  automated  transfer  of 
mutual  fund  positions  and  residual 
credit  processing  become  effective  180 
days  from  approval  (i.e.,  on  March  3, 
1995)  while  all  other  provisions  become 
effective  90  days  from  approval  [i.e.,  on 
December  2, 1994).  The  NASD  believes 
that  it  is  in  the  best  interests  of  the 
public  for  the  NASD's  amendments  to  it 
customer  account  transf*  procedures  to 
become  effective  simultaneously  with 
the  NYSE's  amendments.^  The  NASD 
therefore  requests  that  Sections  65(m)(2) 
and  65(m)(3),  relating  to  automated 
transfer  of  mutual  fund  positions  and 
residual  credit  processing,  be  effective 
on  March  3, 1995,  and  that  all  other 
provisions  of  Section  65  be  effective  on 
December  2, 1994. 

Rules  of  Fair  Practice 

Article  III,  Section  1 

The  Prompt  Receipt  and  Delivery 
Interpretation  of  the  Board  of  Governors 
currently  requires  a  member  to  make  an 
affirmative  determination  that  the 
customer  owns  the  security  and  will 
deliver  it  in  good  deliverable  form 
within  five  business  days  of  the 
execution  of  an  or3er  in  connection 
with  a  long  sale.  The  interpretation  also 
states  that  to  satisfy  the  requests  for  an 
"affirmative  determination,"  a  member 
must  note  on  the  order  ticket  at  the  time 
of  the  order  the  customer's  ability  to 
delivery  the  securities  within  five 
business  days.  The  proposed  rule 
change  will  change  these  time  limits 
from  five  business  days  to  three 
business  days. 

Article  III,  Section  26(m)(l) 

Article  III,  Section  26(m)(l)  requires 
members  to  transmit  payments  received 
frcOTi  customers  for  the  purchase  of 
investment  company  shares  to  the 
payees  by  the  fifth  business  day  after 
receipt  of  such  customers'  purchase 
orders  or  one  business  day  following 
receipt  of  customers'  payments, 
whichever  is  later.  The  proposed  rule 
change  will  shorten  the  five  business 
day  transmittal  requirement  to  three 
business  days  and  will  leave  the  one 
day  alternative  unchanged. 

The  NASD  has  agreed  to  an 
implementation  plan  for  transition  to  a 
T+3  settlement  cycle  proposed  by  the 


NSCC  for  early  June  1995.^"  The  NASD 
proposes  that  the  proposed  rule  change 
(other  than  Section  65,  as  discussed 
above)  be  effective  on  June  7, 1995.  the 
day  the  NSCC  transitional  settlement 
plan  is  scheduled  to  be  completed. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)8  of  the 
Act  which  requires  that  the  rules  of  the 
NASD  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest  in  that 
the  proposed  rule  change  will 
implement  the  T+3  settlement  cycle 
mandated  by  Rule  15c6-l. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  is  intended 
to  implement  the  transition  to  a  three 
day  settlement  cycle  specified  in  Rule 
15c6-l,  to  be  effective  June  7, 1995, 
which  the  Commission  adopted  in 
furtherance  of  the  purposes  of  the  Act, 
as  amended.  Therefore,  to  the  extent  the 
basis  for  the  adoption  of  rule  15c6-l 
remains  unchanged,  the  NASD  does  not 
believe  that  the  proposed  rule  change 
will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Fed(?ral 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


» Securities  Exchange  Act  Release  No.  34633 
(.September  2.  1994),  59  FR  46872. 
"  Sfipra  note  2. 


"The  NSCC  plan  is  to  double  up  settlement  for 
two  trade  dales  in  order  to  move  from  T+5  to  T+4 
and  then  repeat  the  process  to  move  from  T+4  to 
T+3.  Thus,  for  trade  date  Friday,  June  2,  trades  will 
settle  on  the  following  Friday,  (une  9  (T+5),  and  for 
trade  date  Monday.  June  5,  trades  also  will  settle 
on  Friday.  June  9  (T+4).  The  same  doubled  up 
settlement  will  be  used  for  trade  dates  Tuesday, 
)une  6  and  Wednesday.  |une  7.  which  will  both 
have  a  settlement  dale  of  Monday.  June  12. 

» 15  U.S.C.  §  780-3. 


organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  ihe 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-94-56  and  should  be 
submitted  by  December  9, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-28494  Filed  1 1-17-94:  8:45  ami 
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[Release  No.  34-34967;  File  Nos.  SR-NYSE- 
94-23;  SR-NYSE-94-24] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Examination  Specifications 
for  the  General  Securities  Sales 
Supervisor  (Series  8)  Examination,  and 
the  Corresponding  Content  Outline 

November  10. 1994. 

I.  Introduction 

On  June  28. 1994.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder,^  proposed  rule 


'  15  U.S.C.  S78s(b)(l)  (1988). 
-17CFR§240.19b-4(1994). 
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changes  (File  Nos.  SR-NYSE-94-23  and 
SR-NYSE-94-24)  to  revise  the  General 
Securities  Sales  Supervisor  (Series  8) 
Examination  Specifications  and  the 
corresponding  Content  Outline. 

The  proposed  rule  changes  were 
published  for  comment  in  Securities 
Exchange  Act  Release  Nos.  34335  (July 
8. 1994).  59  FR  35961  (July  14, 1994): 
and  34336  (July  8. 1994),  59  FR35962 
(July  14. 1994).  No  comments  were 
received  on  the  proposals.  This  order 
approves  the  proposed  rule  changes 
contingent  upon  the  filing  of  the  revised 
Examination  Specifications  and  Content 
Outline  by  other  appropriate  self- 
regulatory  organizations  ("SROs").  and 
approval  of  those.filings  by  the 
Commission. 

II.  Description  of  the  Proposal 

The  General  Securities  Sales 
Supervisor  ("Series  8")  Examination  is 
an  industry-wide  qualification 
examination  for  securities  sales 
supervisors.  The  Series  8  examination  is 
generally  required  under  rules  of  the 
self-regulatory  organizations  ("SROs") 
for  persons  who  are  engaged  in  the 
super\'ision  of  general  securities  branch 
offices  [i.e.,  branch  office  managers)  and 
of  general  securities  registered 
representatives.  The  Series  8 
examination  tests  a  candidate's 
knowledge  of  securities  indu.stry  rules 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
.securities  sales  supervision.  The  Series 
R  Content  Outline  details  the  subject 
coverage  and  question  allocation  of  the 
examination.  The  Examination 
Specifications  detail  the  areas  covered 
by  the  examination  and  break  down  the 
number  of  examination  questions  culled 
from  each  area. 

Revision  of  the  Series  8  Examination, 
Examination  Specifications,  and 
Content  Outline  was  recently 
undertaken  by  an  industry  committee 
composed  of  representatives  from  SROs 
(the  NYSE,  the  American  Stock 
Exchange,  the  Chicago  Board  Options 
Exchange,  the  Municipal  Securities 
Rulemaking  Board,  the  National 
Association  of  Securities  Dealers  and 
the  Philadelphia  Stock  Exchange)  and 
representatives  from  broker-dealers, 
including  branch  office  managers, 
compliance  personnel  and  corporate 
executives,  in  order  to  update  the 
examination  in  view  of  changes  in 
relevant  laws,  rules  and  regulations,  tlie 
development  of  new  products,  and  to 
refiect  various  changes  in  industry 
practices.  The  committee  reviewed  the 
examination  specifications,  content 
areas  and  item  bank  and  developed 
some  new  questions  in  new  areas. 


The  revised  examination  continues  to 
cover  the  areas  of  knowledge  required  to 
supervi.se  sales  activities  in  securities, 
however,  the  focus  of  the  content  of  the 
examination  has  been  shifted  to 
concentrate  more  closely  on  super\'isory 
duties.  Accordingly,  certain  questions 
have  been  deleted  from  the  examination 
which  deal  with  routine  calculations 
and  basic  product  knowledge  and 
questions  on  new  federal  and  SRO  rules 
and  regulations  have  been  incorporated 
into  the  exam,  as  well  as  questions  on 
new  products,  supervision  and  changes 
in  industry  practices.  The  revised 
Examination  Specifications  and  Content 
Outline  reflect  the  revised  content  of  the 
examination.  The  examination  will 
remain  a  six-hour,  two-part.  200 
'question  examination. 

The  Commission  anticipates  that  the 
other  appropriate  SRO  participants  also 
will  file  the  revised  Specifications  and 
Content  Outline  for  approval  by  the 
Commission.  The  NYSE,  and  these  other 
SROs,  may  u.se  the  revised  Examination, 
Spei:ifications  and  Content  Outline  after 
the  Commission  has  approved  the 
proposed  rule  changes  of  the  other 
appropriate  SRO  participants. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  changes  are 
consistent  with  thf  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  Sections 
6(b)(5)  and  6(c)(3)(B)  of  the  Act.^ 
Section  6(b)(5)  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(c)(3)(B) 
provides  that  a  national  securities 
exchange  may  examine  and  verify  the 
qualifications  of  an  applicant  to  become 
a  person  associated  with  a  member  in 
accordance  with  procedures  established 
by  the  rules  of  the  exchange,  and  may 
require  any  person  associated  with  a 
member,  or  any  class  of  such  persons, 
to  be  registered  with  the  exchange  in 
accordance  with  procedures  so 
established. 

The  Commission  believes  that 
revising  the  Series  8  Examination. 
Specifications  and  Content  Outline 
should  help  to  ensure  that  only  those 
securities  sales  supervisors  with  a 
comprehensive  knowledge  of  current 
Exchange  rules,  as  well  as  an 


understanding  of  the  Act,  will  be  able  to 
supervise  general  securities  branch 
offices  and  registered  representatives. 
The  Commission  believes  that  the 
revised  areas  covered  by  the 
Examination,  Specifications  and 
Content  Outline  are  appropriate  subject 
matters  and  include  a  sufficiently  broad 
range  of  topics  to  ensure  an  appropriate 
level  of  expertise  by  supervisors. 
Additionally,  the  revised  examination 
tests  relevant  subject  matters  in  view  of 
changes  in  applicable  laws,  rules, 
regulations,  products,  and  industry 
practices.  By  ensuring  this  requisite 
level  of  knowledge,  the  NYSE  can 
remain  confident  that  securities  sales 
supervisors  have  demonstrated  an 
acceptable  level  of  securities  knowledge 
to  carry  out  their  responsibilities. 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  t9(b)(2)  of  the  Act.*  that  the 
proposed  rule  changes  (File  Nos.  SR- 
NYSE-94-23  and  SR-NYSE-94-24)  are 
approved  contingent  upon  the  filing  of 
the  Examination  Specifications  and 
Content  Outline  by  the  other 
appropriate  SROs  and  the  approval  of 
those  filings  by  the  Commission. 

For  tho  Commission,  by  Ihe  Division  of 
Market  K(rgulatiun,  pursiAnt  to  ciclegatwl 
authority'' 

Margaret  H.  McFarland, 
Deputy  Sfcrftat}: 
|FR  Dot:.  94-28495  Filed  11-17-44;  8;4!>  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc., 
Relating  to  Membership  Structure  and 
Requirements. 

November  10. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf).  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  July  25,  1994.  the 
American  Stock  Exchange,  Inc. 
( "Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commis.sion 
("Commission"  or  "SEC")  the  proposed 
rule  change  and  Amendment  No.  1  to 
the  proposed  rule  change  as  de.scribed 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  October  17, 


1994  and  November  2, 1994,  the 
Exchange  submitted  to  the  Commission 
Amendifients  No.  2  and  No.  3  to  the 
proposed  rule  change  in  order  to  make 
technical  corrections  to  the  original 
filing.'  On  November  10, 1994,  the 
Exchange  submitted  Amendment  No.  4 
to  the  proposed  rule  change  to  clarify 
certain  aspects  of  its  proposal. 2  The 
Commission  is  publishing  this  notice  to 
sobcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  certain 
revisions  to  its  Constitution,  Rules  and 
Membership  Lease  Plan  regarding 
membership  structure  and 
requirements.  The  text  of  the  proposed 
ruiJa  change  is  available  at  the  Office  of 
the  Secretary,  the  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Background 

The  Exchange  Member  Ownership 
Issues  Committee  was  established  in 
June  of  1992  to  examine  the  need  for 
changes  and  revisions  in  the  Exchange's 
membership  structure  and 
requirements.  Following  an  extensive 
review,  the  Committee  recommended 
certain  changes  in  order  to  update  the 
membership  structure  and  respond  to 
the  expressed  needs  of  the  membership. 


'  IS  use.  §78f  (blffi)  ami  (i:)(3)(B)  (19ftB|. 


MSl'.S.C.  S785(b((2)(1988). 
^  17  r.KR  200  :in-3(a!H2)  (19W). 


'  See  letters  from  Claudia  Crowley.  Special 
Counsel,  I.egal  ft  Regulatory  Policy  Division,  Amex. 
10  Glen  Barrentine,  Senior  Counsel.  Division  of 
Market  Regulation,  SEC,  dated  Octotwr  14, 1994 
("Amendment  No.  2")  and  Octot)er  31, 1994 
('■Amendment  No.  3"). 

■^  See  letter  from  Linda  Tarr,  Special  Counsel. 
Legal  &  Regulatory  Policy  Division,  Amex.  to  Glen 
Barrentine.  Senior  Counsel,  Division  of  Market 
Regulation,  SEC,  dated  Novomber  9.  1994 
("Amendment  No.  4"). 


These  changes,  which  have  been 
approved  by  the  Exchange's  Board  of 
Governors  and  membership,  are 
described  below. 

Seat  Ownership 

Currently,  each  of  the  661  regular 
memberships  and  203  options  principal 
memberships  are  held  in  the  name  of  an 
individual  member.^  Member  firms  and 
member  corporations  may  beneficially 
own  these  memberships  by  designating 
an  individual  (typically  a  general 
partner  or  employee  of  a  member  firm 
or  an  officer  or  employee  of  a  member 
corporation)  nominally  to  own  the  seat 
in  their  behalf.  This  is  accomplished  by 
either  using  a  lease*  or  an  a-b-c 
agreement,'  In  the  case  of  a  lease,  a 
member  organization  must  also  place 
the  lease  in  the  name  of  an  individual 
nominee  as  lessor. 

Individuals  are  not  permitted  to  own 
more  than  one  seat.  Member 
organizations,  on  the  other  hand,  may 
own  multiple  seats  beneficially,  but 
each  seat  must  be  nominally  owned  by 
an  individual  member. 

The  Exchange  proposes  to  eliminate 
the  requirement  Uiat  seats  be 
individually  owned.  The  Amex  believes 
that  this  requirement  is  outdated  and 
not  responsive  to  the  needs  of  the 
member  community.  Several  other 
exchanges  permit  organizations,  as  well 
as  individuals,  to  own  memberships 
(e.g.,  the  Chicago  Board  Options 
Exchange  ("CBOE"),  the  New  York 
Futures  Exchange  and  the  Pacific  Stock 
Exchange  ("PSE")), 

Under  the  proposal,  an  organization 
would  be  able  to  be  both  legal  and 
beneficial  owner  of  one  or  more 


^  According  to  the  Amex,  Ixjth  regular  and 
options  principal  members  are  exchange  members 
as  defined  in  Section  3(a)(3)  of  the  Act.  A  regular 
member  may  execute  transactions  in  both  equities 
and  derivatives.  In  contrast,  an  options  principal 
member  is  limited  to  trading  as  principal  in  options 
and  other  derivative  products.  Telephone 
conversation  l>etween  Claudia  Crowley,  Special 
Counsel,  l^al  &  Regulatory  Policy  Division,  Amex, 
and  Beth  Stekler,  Attorney,  Division  of  Market 
Regulation,  on  October  13,  1994.  For  further 
discussion  of  types  of  memt)erships,  see  Art.  IV, 
Sec.  1  of  the  Amex  Constitution. 

*  As  noted  below,  the  lease  must  be  executed  by 
the  nominal  seat  owner,  rather  than  the  member 
organization  with  which  such  individual  is 
associated  and  which  is  the  beneficial  owner  of  the 
membership. 

'  An  a-tvc  agreement  is  an  arrangement  tjetween 
the  individual  who  nominally  owns  a  seat  and  the 
member  organization  with  which  such  individual  is 
associated  and  which  is  the  beneficial  owner  of  the 
membership.  Upon  termination  of  the  a-b-c 
agreement,  the  individual  must  either  (1)  retain  the 
membership  and  pay  the  memtier  organization  the 
amount  necessary  to  purchase  another  memtiership; 
(2)  sell  the  membership  with  the  proceeds  paid  over 
to  the  member  organization:  or  (3)  transfer  the 
membership  tn  a  person  designated  by  the  memlx;r 
organization. 


memberships.  The  organization  would 
be  able  to  lease  a  seat  to  a  lessee  or  to 
designate  an  individual  as  nominee  to 
"operate"  the  seat.  As  a  general  matter, 
nominees  (like  lessees)  would  be 
deemed  to  be  members  of  the  Exchange 
and  would  be  subject  to  all  of  the 
obligations  and  enjoy  all  the  privileges 
of  membership  under  the  Exchange 
Constitution  and  Rules,  except  (1)  for 
purposes  of  participating  in  any 
distribution  of  Exchange  assets  or  funds 
upon  liquidation,  dissolution  or 
winding  up  of  the  affairs  of  the 
Exchange  and  (2)  ultimate  control  of  the 
membership  would  rest  with  the 
organization  owner,^  The  a-b-c 
agreement  would  no  longer  be  required. 
It  would  be  replaced  with  another 
document  to  authorize  the  nominee  ta 
act  on  the  member  organization's  behalf 
in  all  Exchange  matters  and  to  provide 
that  the  member  organization  is 
responsible  for  all  the  nominee's 
Exchange-related  obligations. 

The  proposal  would  also  permit  both 
individuals  and  organizations  to  own 
multiple  memberships.  Individuals 
would  be  able  to  lease  their  additional 
seats,  or  to  designate  nominees  to 
"operate"  the  seats  and  act  as  their 
employees. 

A  number  of  members  have  indicated 
that  they  would  be  interested  in 
acquiring  more  than  one  membership. 
The  Exchange  finds  no  compelling 
reason  to  continue  to  prohibit  multiple 
ownership  of  memberships.  In  this 
regard,  it  should  be  noted  that  the 
CBOE.  the  PSE,  the  Philadelphia  Stock 
Exchange  ("Phlx")  and  virtually  all 
commodities  exchanges  permit  multiple 
ownership. 

Leasing 

Currently,  both  the  lessor  c.id  the 
lessee  of  a  leased  seat  must  be 
individuals.  Because,  under  the 
proposal,  organizations  would  be 
permitted  to  owm  seats  directly,  as  well 
as  beneficially,  the  member  organization 
may  be  the  lessor.  Such  member 
organization  would  not  be  required  to 
designate  a  nominee  as  the  lessor  on  the 
seat. 

Claims  Procedure 

Under  the  current  rules,  no  member 
may  sell  or  transfer  his  membership 
unless  he  does  so  pursuant  to 
established  Exchange  procedures.  All 
transfers  must  be  posted  on  the 
Exchange  Bulletin  Board  and  published 
in  the  Weekly  Bulletin  for  at  least  seven 
days.  During  this  time,  other  members 


f' As  discus.«ed  below,  see  infra  note  11  and 
accompanying  text,  the  owner  would  retai-  'he 

right  to  vole  seats  held  by  nominees  and  c: 

lessees. 
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and  member  organizations  must  Rle 
their  claims  against  the  seat  with  the 
Exchange.  The  same  procedures  are 
used  for  intra-firm  transfers.  Before  the 
seat  can  be  transferred  to  another 
employee  in  the  firm,  the  firm  is 
required  to  satisfy  any  outstanding 
claims. 

Basically,  the  same  transfer  and 
claims  procedures  would  be  utilized 
under  the  new  membership  structure.  In 
addition,  the  designation  of  a  nominee 
by  a  seat  owner  would  be  deemed  to  be 
a  transfer,  and  the  posting  and  claims 
procedures  would  appJy. 

Subordination  of  Membership  to 
Tmding  Losses  and  Debts 

Currently,  all  memberships  are 
subordinated  to  [i.e.,  "stand  behind") 
the  trades  of  the  member  in  whose  name 
the  seat  is  held.  In  the  case  of  a  leased 
seat,  the  lessor's  seat  is  at  risk  for  his 
lessee's  trading  losses  and  other  debts 
incurred  in  connection  with 
membership.  In  the  case  of  seats  held 
pursuant  to  a-b-c  agreements,  member 
organizations  are  responsible  for 
obligations  that  their  a-b-c  seatholders 
incur.' 

The  above  requirements  would 
remain  the  same  under  the  proposal.  If 
an  individual  or  organization  owns 
multiple  memberships  that  are  held 
subject  to  one  or  more  leases,  only  the 
seat  used  by  a  given  lessee  would  stand 
behind  that  lessee's  trades.  If,  however, 
an  individual  or  organization  owns 
multiple  memberships  as  to  which 
nominees  have  been  designated,  all  of 
the  owner's  seats  would  stand  behind 
the  trades  of  any  nominee." 

Fees  ,     . 

Currently,  when  a  seat  is  sold,  the 
initiation  fee  is  $2,500  for  both  a  regular 
and  options  principal  membership.  The 
initiation  fee  on  a  nominal  transfer  (i.e., 
within  a  firm  pursuant  to  an  a-b-c 
agreement)  *  is  $2,500  for  a  regular 
membership  and  $500  for  an  options 
principal  membership.  When  a 
membership  is  transferred  to  a  lessee. 
the  initiation  fee  is  $1,500  for  a  regular 
membership  and  $500  for  an  options 
principal  membership.  Dues  for  all 
members  are  $750  per  year.  Floor 


'The  Ampx  has  clarified  thai  a  member 
organization  is  responsible  even  if  its  a-b-c 
sealholder's  obligations  exceed  the  value  of  the  scat. 
Telephone  conversation  between  Claudia  Crowlev, 
Special  Counsel.  Legal  *  Regulatorv  Policv 
Division.  Amex.  and  Beth  SleUer.  Attorney. 
D'vision  of  Market  Regulation.  SEC  on  Navenibcr 
4.  1994. 

"  Telephone  conversation  between  Claudia 
('rowiey,  Special  Counsel.  Legal  &  Rcj^iilatory 
I'oUcy  Division.  Amex.  and  Beth  Stekler,  Attorney. 
SEt;.  on  September  16. 1904. 

"See  supra,  note  5  and  accompiinying  text 


facilities  fees  are  $1,400  per  year  for 
active  members. 

The  Exchange  is  proposing  to  change 
the  fee  structure  in  order  to  equalize 
fees  between  regular  and  options 
principal  memberships.*"  "The  initiation 
fee  of  $2,500  when  a  seat  is  sold  would 
be  retained  for  both  regular  and  options 
principal  memberships.  However,  all 
nominal  transfers  (i.e.,  intra-firm)  and 
leases  would  be  subject  to  a  $1,500 
initiation  fee.  Changes  in  nominees 
would  be  deemed  to  be  nominal 
transfers.  According  to  the  Exchange,  it 
does  not  appear  to  be  necessary  or 
appropriate  to  retain  the  disparity  in 
initiation  fees  for  nominal  and  lease 
transfers  of  regular  and  options 
principal  memberships  in  view  of  the 
fact  that  the  administrative  expenses 
(i.e..  staff  time  and  paperwork) 
attributable  to  the  two  types  of 
membership  are  identical. 

The  Exchange,  however,  does  not 
believe  that  it  would  be  appropriate  for 
the  initiation  fee  requirement  to  deter 
members  from  taking  advantage  of  the 
new  alternatives  that  would  be  available 
in  structuring  ownership  of  Amex  seats. 
Accordingly,  for  the  ninety-day  period 
after  these  changes  become  effective,  no 
initiation  fee  would  be  charged  for 
changes  in  membership  ownership, 
except  for  bona  fide  sales  and  bona  fide 
changes  in  leases  or  nominees.  A  $250 
processing  fee  would  be  imposed  on 
transfers  where  no  initiation  fee  is 
charged. 

Voting 

Currently,  members  subject  to  an  a-b- 
c  agreement  sign  an  irrevocable  proxy 
giving  their  votes  to  their  member 
organizations.  The  organization  then 
designates  an  individual  (typically  an 
employee)  who  is  authorized  to  vote  on 
behalf  of  the  membership.  In  the  case  of 
leased  seats,  the  vote  is  negotiable 
between  the  lessor  and  lessee. 

Under  the  new  rules,  organizations 
would  be  entitled  to  vote  all  of  the 
memberships  that  they  own  (and  do  not 
lease  out)  and  would  have  to  designate 
an  individual  who  is  authorized  to  vote 
on  their  behalf.  Individuals  who  own 
more  than  one  seat  would  be  able  to 
vote  on  behalf  of  the  seat  that  they  arc 
actively  using,  as  well  as  the  seats  of 
their  employees/nominees.  With  respect 
to  leased  seats,  the  vote  would  still  be 
negotiable  between  lessor  and  lessee. 
There  would  be  a  specific  box  on  the 
lease  itself  on  which  the  parties  would 
indicate  who  is  authorized  to  vote.'* 


Gratuity  Fund 

Currently,  the  Exchange  Gratuity 
Fund  ("Fund")  provides  that  only 
families  of  regular  members  '^  receive 
the  Gratuity  Fund  death  benefit  of 
$100,000.  To  fund  the  death  benefit, 
each  regular  member  contributes  S152 
to  the  Fund  upon  becoming  a  member 
and  is  assessed  $152  each  time  a  fellow 
regular  member  dies  (subject  to 
reduction  in  the  first  assessment  of  the 
year  to  reflect  income  earned  by  the 
Fund  in  the  previous  year).  In  the  case 
of  leased  seats,  the  lessor  is  considered 
the  member  for  purposes  of  the  Gratuity 
Fund. 

A  number  of  changes  to  the  Gratuity 
Fund  are  proposed.  These  changes  are 
intended  to  achieve  two  goals:  to 
provide  increased  benefits  and  to  close 
"loopholes"  which  could  enable 
persons  to  become  participants  in  the 
Gratuity  Fund  under  circumstances 
which  would  be  inappropriate. 

Undfer  the  proposal,  the  benefit  would 
be  increased  to  $125,000.  The  amount  of 
each  assessment  would  fiuctuate  since, 
as  discussed  below,  the  number  of 
participants  in  the  Fund  would  vary 
based  on  who  is  eligible  at  the  time  of 
a  member's  death.  As  is  currently  the 
case,  participants  would  have  to  pay  an 
initial  assessment  upon  becoming  a 
participant  and  an  assessment  each  time 
an  eligible  individual  dies.  The  first 
group  of  persons  to  become  newly 
eligible  for  the  Gratuity  Fund  upon  the 
adoption  of  these  changes  would  Ije 
required  to  pay  an  initial  assessment  of 
$.100.'^  Thereafter,  persons  who  become 
eligible  would  be  required  to  pay  an 
initial  assessment  based  on  the  number 
of  participants  in  the  Fund  at  that  time. 

Under  the  proposal,  options  principal 
members  and  both  options  principal 
and  regular  member  lessees  (and 
nominees)  would  be  included  in  the 
Gratuity  Fund.'**  in  addition  to  regular 
members  and  some  lessors.'*  In  order 
for  a  lessor's  beneficiaries  to  be  eligible 
to  receive  a  Gratuitv  Fund  benefit,  the 


'"This  proposal  does  not  affect  any  change  to 
annual  dues  or  othiir  fees. 

"  If  no  ,Hpo,".ificalion  is  made,  the  le.ssec  would 
vi.ti'tiiR  seat. 


'  -  Sif  supra,  note  X 

"The  Gratuity  Fund  currehtly  maintains  a 
reserve  of  S2t)0,000.  (he  amount  necessary  to  pay 
two  dHath  benefits.  If  the  beneHt  is  increased,  the 
reserve  would  be  Increased  accordingly.  The  initial 
assessment  of  S300  on  new  participants  would 
allow  the  Fund  to  achieve  this  goal,  and  would 
placr  new  participants  on  a  par  with  existing 
partici|)ants  who.  of  course,  paid  an  initial 
assessment  when  they  Tirsi  became  eligible  to 
participate  in  the  Fund. 

' '  Options  principal  members,  lessees  and 
nominees  would  also  be  eligible  to  become  trustees 
of  the  (iraliiily  Fimd. 

■''  I.e.ssors  (and  owners  of  seats  as  to  which 
nominees  have  been  designated)  could  be  included 
in  the  Gratuity  Fund  pursuant  to  the  transition 
arrangi:munls.  s»*  infra  notes  2  J-27  and 
accom[<anying  text,  or  ba.sed  on  their  prior  active 
.status,  see  iiijn}  nii;e  17  and  accompanying  text. 


lessor  must  have  been  "active"  on  the 
Floor  for  at  least  two  continuous  years 
during  his  career  (but  after  the  effective 
date  of  these  changes).  "Active"  is 
defined  as  meeting  all  Exchange 
requirements  to  be  active  on  the  floor,*^ 
including  passing  any  necessary 
examinations  and  being  registered  as,  or 
associated  with,  a  broker-dealer.  Lessees 
and  nominees  would  have  to  be 
currently  active  for  their  beneficiaries  to 
receive  a  benefit.  Individuals  who  own 
seats  either  would  have  to  be  currently 
active  on  the  Floor  or  would  have  to 
have  been  active  for  at  least  two 
continuous  years  during  their  career 
(but  after  the  effective  date  of  these 
changes)  in  order  for  their  beneficiaries 
to  receive  a  Gratuity  Fund  benefit. 

It  should  be  noted  that  a  person 
would  not  have  to  maintain  the  same 
status  for  the  two-year  period.  For 
example,  a  person  who  is  a  lessee  for 
one  and  a  half  years  and  who  then  buys 
the  seat  (or  another  seat)  and  remains  on 
it  for  at  least  six  months  would  satisfy 
the  active  requirement.  In  addition,  a 
person  may  be  off  the  seat  for  up  to  sixty 
consecutive  days  during  the  two-year 
period  without  being  considered  to  have 
interrupted  that  period.  Individuals 
would  lose  their  right  to  participate  in 
the  Gratuity  Fund  based  on  prior  active 
status  if  there  should  be  any  five-year 
period  in  which  the  person  is  not  a 
lessor,  lessee,  nominee  or  seat  owner.'" 
Lessors  who  lose  their  prior  active 
status  would  have  to  be  active  for 
another  two  continuous  years  in  order 
to  requalify  for  the  Gratuity  Fund. 
Members  and  nominees  would  either 
have  to  be  currently  active  or  active  for 
another  two  continuous  years  in  order 
to  be  eligible  for  the  Gratuity  Fund 
again. 

Further,  to  be  eligible  for  the  Gratuity 
Fund,  a  person  must  pass  a  physical 
examination  whenever  he  first  becomes 
eligible  for  the  Gratuity  Fund  (and  again 
if  he  is  becoming  eligible  for  a  second 


'  '•  See  Para.  91 76  of  the  Amex  Gii  ide 
("Membership  Requirements  and  Admissions 
Procedures"). 

'"The  Amex  has  clarified  that  this  provision 
would  apply  to  a  person  who  had  satisfied  the 
active  requirement  and  thus  was  eligible  for  the 
Gratuity  Fund  based  on  prior  status  and  who 
thereafter  disposed  of  his  membership.  If.  within 
five  years  of  leaving  the  Exchange,  such  person 
becomes  a  lessor  or  other  Inactive  seat  owner,  he 
would  retain  his  right  to  participate  in  the  Gratuity 
Fund.  If,  however,  more  than  five  years  pass,  such 
person  would  lose  his  prior  active  status  and  would 
have  to  requalify  for  the  Gratuity  Fund.  A  person 
who  leaves  the  Exchange  would  not  be  eligible  for 
the  Gratuity  Fund  benefit  during  any  perioid  when 
he  is  not  a  lessor,  lessee,  nominee  or  seat  owner. 
Telephone  conversation  bettveen  Claudia  Crowley. 
Special  Counsel,  Legal  A  Regulatory  Policy 
Division,  Amex.  and  Beth  Stekler,  Attorney, 
t))vision  of  Market  Regulation.  SEC  on  f>:tober  14. 
1994. 


time  after  having  a  non-participant  for 
more  than  one  year). 

No  member's  beneficiaries  would  be 
entitled  to  receive  more  than  one 
Gratuity  Fund  benefit  upon  the 
member's  death  by  virtue  of  the 
deceased  member's  status  as  both  lessor 
and  lessee,  or  for  any  other  reason.  The 
family  of  a  member  who  owns  multiple 
memberships  would  be  able  to  collect 
only  one  benefit.  The  member  would  be 
eligible  on  only  one^eat,  and  must 
designate  that  seat  to  the  Exchange.  The 
lessees  or  nominees  of  the  other  seats, 
of  course,  would  be  eligible  on  those 
seats. 

The  individuals  who  are  nominee- 
lessors  on  behalf  of  member 
organizations  would  no  longer  be 
quaUfied  for  the  Gratuity  Fund  under 
the  proposed  system  (although,  as 
discussed  below,  there  would  be  a 
grandfather  clause).  This  is  because  the 
member  organization  itself  would  be  the 
lessor.  Under  the  proposal,  however,  the 
individual  who  would  have  been  named 
as  lessor  most  likely  would  not  qualify 
for  the  Gratuity  Fund  anyway,  since 
member  organizations  typically  named 
an  upstairs  executive  as  lessor  and  such 
person  would  not  be  "active"  and  may 
not  have  been  "active"  in  the  past,  at 
least  within  the  last  five  years. 

Each  membership  would  pay  at  least 
one  assessment,  regardless  of  whether 
the  owner  or  a  lessee  or  nominee 
qualifies  for  the  Gratuity  Fund.'"  In 
some  instances,  there  would  be  one 
assessment  per  seat  and  on  others  two 
(i.e.,  when  both  lessor  and  lessee  are 
qualified). 

The  trustees  of  the  Gratuity  Fund 
would  have  the  authority  to  re.solve 
disputes  with  respect  to  a  person's 
eligibility  to  participate  in  the  Fund.'' 

Pension  Trusts 

Currently,  the  Exchange  does  not 
permit  ownership  of  seats  by  trusts.^" 
The  proposal  would  permit  pension 
plans  (generally  comprised  of  trusts  or 
custodial  accounts,  including  Keoghs 
and  Individual  Retirement  Accounts)  of 
"active"  members  (as  defined  above)  to 
acquire  ownership  of  one  or  more  seats 


'"The  only  exception  to  this  would  be  in  the  case 
of  an  individual  who  is  both  the  independent 
owner  of  and  the  user  of  a  [Mrticular  options 
principal  membership  and  who  "opts-oui"  of  the 
Gratuity  Fund  under  the  transition  provisions 
discussed  below.  For  such  a  person's  "opt-out"  to 
be  able  to  have  any  practical  effect,  his  options 
principal  seat  would  liave  to  be  exempt  entirely 
from  the  obligation  to  pay  a.ssessments  to  the 
Gratuity  Fund  for  so  long  as  he  remains  the  owner 
and  user  of  that  seat 

'"For  further  discussion  of  rules  governing 
trustees  of  the  Gratuity  Fund,  see  Art.  IX  of  the 
Amex  Constitution. 

2°  Both  the  Phlx  and  the  Chicago  Mercantile 
Exchange  permit  pension  trusts  to  own  anats. 


for  investment  purposes,  and  either  to 
lease  the  seat  or  to  designate  a  nominee 
to  operate  it.^i  The  intent  is  to  make  this 
available  only  to  pension  trusts  where 
the  trust  sponsor  is  an  active  member, 
or  where  the  sponsor  is  a  member 
organization  and  at  least  fifty  f>ercent 
(50%)  of  the  pension  trust  beneficiaries 
are  active  members  and/or  Floor 
employees  of  the  member  organization. 
The  trust  itself  would  be  the  owner  of 
the  membership,  and  the  trustee  would 
have  to  become  an  approved  person. 22 
Only  the  nominee  or  lessee  would  be 
eligible  for  the  Gratuity  Fund,  provided 
he  or  she  is  not  already  eligible  for  the 
Gratuity  Fund  with  respect  to  another 
seat  (e.g.,  as  the  owner  of  that  .seat).  As 
is  the  case  for  other  member 
organizations,  the  trust  would  be 
entitled  to  vote  all  of  the  seats  that  it 
owns  (and  does  not  lease  out)  and  may 
designate  who  may  vote  on  its  behalf.  If 
the  seat  is  leased,  the  vote  would  he 
negotiable  between  the  trust  and  the 
lessee. 

Transition  Arrangements 

The  proposal  includes  a 
grandfathering  provision  for  the 
Gratuity  Fimd  revisions.^^  All  regular 
members  and  existing  regular  member 
lessors  would  be  grandfathered  with 
respect  to  the  "active"  requirement,  that 
is,  they  would  be  deemed  to  have  met 
it,  even  if  they  never  were  active  for  a 
two-year  period.  The  gandfathering 
provision  would  include  those  lessors 
who  are  nominee-lessors  on  seats 
beneficially  owned  by  an  organization. 
A  person  grandfathered  could  lase  his 
right  to  participate  in  the  Gratuity  Fund 
based  on  prior  active  status  if  there 
should  be  any  five-year  period  in  which 
he  is  not  a  lessor,  lessee,  nominee  or 
seat  owner.24  As  discussed  above,  for  all 
non-grandfathered  individuals,  the 
"active"  requirement  must  be  satisfied 
on  a  prospective  basis,  after  the  effective 
date  of  these  changes. 

Individuals  who  currently  own 
options  principal  memberships  would 
have  a  one-time  opportunity  to  "opt-in" 
or  "opt-out"  of  the  Gratuity  Fund.  A 
decision  to  "opt-out"  would  be 
irrevocable  for  the  rest  of  the  person's 
life  (unless  the  person  subsequently 


"  The  Exchange  has  been  advised  that  the 
prohibited  transaction  provisions  of  the  Employer 
Retirtment  Income  Security  Act  and  the  Internal 
Revenue  Code  would  preclude  a  member  from 
being  the  nominee  or  lessee  of  the  seat  owited  by 
his  own  pension  trust. 

^Sfle  Art.  I.  Sec.  3(g)  of  the  Amex  Con<ttitu«>nn 

"  For  further  discussion  of  the  cut-ofi  dale  (or 
eligibility  for  the  transition  arrangetncnts.  see  infra 
note  27  and  accompanying  text. 

"Seexupw.  note  17  and  accompanying  text 


^''If  that  person  subsequently  buys  a  different 
options  principal  membership,  the  decision  to  "opt- 
out"  would  apply  to  that  seat  as  well.  Telephone 
conversation  between  Claudia  Crowley.  Special 
Counsel.  L»»gal  A  Regulatory  Policy  Division.  Amex. 
and  Beth  Stekler,  Attorney.  Division  of  Market 
Regulation.  SEC.  on  October  14, 1994. 

'*  See  supra,  note  25. 

2' However,  in  the  event  that  such  an  individual 
dies  during  the  period  after  June  10,  1993  but  before 
the  effective  date  of  the  changes,  his  beneHciarics 
would  receive  a  Gratuity  Fund  benefit  under 
existing  requirements. 


individual  members  remain  on  their 
seats. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Sections  6  (b)  (3).  6  (b)  (4)  and  6  (b)  (5) 
in  particular  in  that  it  assures  a  fair 
representation  of  Exchange  members  in 
the  administration  of  its  affairs. 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members,  and  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices. 

B.  Self-Regulatory  Organizations 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  maybe  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 


the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submission 
should  refer  to  File  No.  SR-Amex-94- 
23  and  should  be  submitted  by 
December  9, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  94-28496  Filed  11-17-94;  8:45  ami 
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buys  a  regular  membership).^'  Options 
principal  members  who  "opt-in"  would 
be  grandfathered  with  respect  to  the 
"active"  requirement.  Current  lessees 
(both  regular  and  options  principal 
membership)  would  also  have  the  right 
to  "opt-out"  of  the  Gratuity  Fund,  but 
such  decisions  would  be  effective  only 
for  the  duration  of  their  current  lease, 
and  new  leases  would  require  lessee 
participation  in  the  Gratuity  Fund. 
Lease  renewals  by  the  same  two  parties 
would  not  be  considered  to  be  new 
leases.  Any  new  options  principal 
member  seat  owner  (other  than  an 
individual  owner  who  previously  chose 
to  "opt-out"  irrevocably  as  discussed 
above)^*  would  be  covered  by  the  new 
rules. 

While  these  grandfather  provisions 
are  appropriate  in  most  cases,  there  was 
a  concern  that  some  people  might 
attempt  to  rush  through  the  "loopholes" 
referred  to  earlier  by  becoming  lessors 
prior  to  the  date  these  proposals  finally 
become  effective.  Accordingly, 
notwithstanding  the  above  provisions, 
an  individual  who  was  not  a  regular 
member  or  a  regular  member  lessor  as 
of  the  date  of  the  Board  meeting  at 
which  these  proposals  were  approved 
by  the  Exchange  Board  of  Governors 
dune  10, 1993),  and  subsequently 
t)ecame  a  regular  member  lessor  after 
June  10. 1993.  would  not  be 
grandfathered  with  respect  to  the  two- 
year  active  requirement.^^  Similarly,  an 
individual  who  was  not  a  regular  or 
options  principal  member  or  a  regular  or 
options  principal  lessor  as  of  June  10. 
1993,  and  subsequently  became  an 
options  principal  lessor  after  June  10, 
1993,  would  not  be  allowed  to  "opt-in" 
to  the  Gratuity  Fund.  Such  individuals 
would  be  covered  by  the  new  rules. 

Most  of  the  above  described  changes 
in  membership  structure  would  expand 
the  choices  available  to  persons  and 
organizations  in  structuring  their 
relationships.  However,  the  proposed 
changes  would  eliminate  the  existing  a- 
b-c  agreement,  and  certain  individuals 
and  organizations  may  find  that 
disruptive.  Accordingly,  a  member 
organization  would  be  permitted  to 
continue  to  utilize  its  existing  a-b-c 
agreements  for  so  long  as  the  respective 
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Self-Regulatory  Organizations;  Notice 
of  Amendment  Nos.  1  and  2  to 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
to  Obtain  Permanent  Approval  of  the 
OTC  Bulletin  Board  Service 

November  9.  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),  15  U.S.C.  78s(b)(l), 
notice  is  hereby  given  that  on  October 
6, 1994,  and  on  November  8, 1994,  the 
National  Association  of  Securities 
Dealers  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
Amendment  Nos.  1  and  2  to  File  No. 
SR-NASD-92-7,  respectively,^  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Purusant  to  Section  19(b)(1)  of  the 
Act,  the  NASD  hereby  proposes  to 
amend  its  pending  rule  change  (File  No. 
SR-NASD-92-7)  regarding  permanent 
approval  of  the  OTC  Bulletin  Board 
Service  ("OTCBB"  or  "Service").  The 
amendment  principally  modifies 
Section  3  of  the  Service  Rules,  which 
defines  the  universe  of  securities 
eligible  for  quotation  in  the  OTCBB. 
Specifically,  the  amendment  would 
narrow  the  subset  of  foreign  equity 


'  The  proposed  rule  change  as  originally  filed  vv.ts 
published  for  public  comment  in  Release  No.  34- 
30766  Oune  1.  19921.  S7  FR  24281  ()une  8.  19921. 
Amendment  No.  2  clarifle*  some  of  the  language 
used  by  the  NASO  in  Amendment  No.  1  to  (he 
proposal. 


seciuities  including  those  represented 
by  American  Depositary  Receipts 
(hereinafter  collectively  referred  to  as 
"Foreign  Equity  Securities")  that  are 
OTCBB-eligible  to  those  that  are 
registered  with  the  Commis,sion 
pursuant  to  Section  12  of  the  Act.  This 
requirement  would  be  deemed  effective 
as  of  the  opening  of  business  on  July  5, 
1994.  Any  Foreign  Equity  Security 
quoted  in  the  OTCBB  as  of  close  of 
business  on  July  1, 1994  that  is  not 
registered  pursuant  to  Section  12  of  the 
Act  could  remain  OTCBB-eligible 
provided  that  the  issuer  is  exempt  from 
the  Section  12  registration  pursuant  to 
Rule  12g3-2(b)  under  the  Act. 
Unregistered  Foreign  Equity  Securities 
that  are  not  exempt  under  Rule  12g3- 
2(b)  as  of  December  30, 1994  would  be 
deleted  from  the  OTCBB  by  that  date. 
Foreign  Equity  Securities  that  qualify 
for  grandfathered  status  must  continue 
to  be  exempt  under  Rule  12g3-2(b)  and 
will  remain  subject  to  the.twice-daily 
update  UmitaUon  currently  imposed  on 
all  OTCBB  market  makers  in  such 
issues.  Finally,  this  amendment 
contains  a  technical  change  to  Section  4 
of  the  Service  RuJes  to  achieve 
consistent  terminology  as  a  result  of  the 
substantive  changes  to  Section  3. 

The  amendatory  language  is  set  forth 
below:  (New  language  is  in  italics; 
deleted  language  is  bracketed.). 

OTC  Bulletin  Board*'  Service  Rules 


OTCBB-Eligible  SecuriUes 

Section  3.  The  following  categories  of 
securities  shall  be  eligible  for  quotation 
in  the  Service: 

(a)  (No  Change);  (and) 

(b)  any  foreign  equity  security  (or] 
including  those  represented  by 
American  Depositary  Receipts  (lADR) 
hereinafter  collectively  referred  to  as 
"Foreign  Equity  Securities")  that  is  (not 
listed  on  Nasdaq  or  a  registered  national 
securities  exchange  in  the  U.S..  except 
that  foreign  equity  securities  or  ADRs 
that  are  (1)  listed  on  one  or  more 
regional  stock  exchanges  and  (ii)  do  not 
qualify  for  dissemination  of  transaction 
reports  via  the  Consolidated  Tape  shall 
be  considered  eligible.)  registered  with 
the  Securities  and  Exchange 
Commission  ("SEC")  pursuant  to 
Section  12  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  listed  on 
one  or  more  regional  stock  exchanges  in 
the  U.S.,  and  not  qualified  for 
dissemination  of  transaction  reports  via 
the  facilities  of  the  Consolidated  Tape; 

(c)  any  Foreign  Equity  Security  that  is 
(i)  registered  with  the  SEC  pursuant  to 
Section  12  of  the  Exchange  Act,  and  (ii) 
not  listed  on  The  Nasdaq  Stock  Market 


or  a  registered  national  securities 
exchange  in  the  U.S.;  and 

(d)  any  Foreign  Equity  Security  that 
was  quoted  in  the  OTCBB  as  of  July  1, 
1994,  and  that  is  exempt  from  the 
registration  requirements  of  Section  12 
of  the  Exchange  Act  pursuant  to  Rule 
1 2g3-2(b)  117CFR  240. 12g3-2(b)} 
thereunder,  as  of  December  30,  1994; 
eligibility  under  this  subsection  (d)  is 
maintained  only  as  long  as  the  affected 
foreign  private  issuer  maintains  its 
exemption  from  such  registration 
requirements  pursuant  to  Exchange  Act 
Rule  12g3-2(b). 


Requirements  Applicable  to  Market 

Makers 

Section  4(a)3.  A  priced  bid  and/or 
offer  entered  into  the  Ser\'ice  for  a 
FIfloreign  £le]quity  Slslecurity  [or  ADR] 
eligible  pursuant  to  Section  3(d)  above 
shall  be  non-firm.^ 
»        •        *        •        • 

*The  non-firm  or  indicative  nature  of  a 
priced  entry  in  a  FIfloreign  Equity  Security 
[or  ADR  issue)  eligible  pursuant  to  Section 
3ld)  above  is  specifically  identified  on  the 
montage  of  market  maker  quotations 
accessible  through  the  Nasdaq  Workstation 
Service  for  this  subset  of  OTCBB-eligible 
securities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  (he  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  NASD  is  proposing  a  clarifying 
amendment  to  its  pending  rule  proposal 
that  requests  permanent  approval  of  the 
OTCBB  Service.  The  amendatory 
language  does  not  affect  the  operational 
characteristics  of  the  Service.  Instead,  it 
restricts  the  eligibility  of  unregistered 
Foreign  Equity  Securities  for  quotation 
in  the  Service.  Retroactive  to  July  5, 
1994,  no  Foreign  Equity  Security  would 
be  classified  as  OTCBB-eligible  unless 
the  issuer  had  registered  the  security 
with  the  Commission  under  Section  12 


of  the  Act.  Any  imregistered  Foreign 
Equity  Security  that  had  been  admitted 
to  the  OTCBB  on  or  after  July  5th  would 
be  deleted  no  later  than  December  30. 
1994.  However,  an  exception  will  be 
provided  for  imregistered  Foreign 
Equity  Securities  that  were  quoted  in 
the  OTCBB  as  of  the  close  of  business 
on  July  1, 1994.  These  issues  could 
remain  eligible  for  inclusion  in  the 
Service  provided  that  the  issuer  is 
exempt  as  of  Decembe  30, 1994,  and  • 
continues  to  be  exempt  from  the 
registration  requirements  under  Section 
12  of  the  Act,  pursuant  to  Rule  12g3- 
2(b)  thereunder.  Any  issue  that  does  not 
meet  this  requirement  for  grandfathered 
status  would  be  deleted  from  the 
OTCBB  no  later  than  December  30. 
1994. 

The  inclusion  of  unregistered  Foreign 
Equity  Securities  in  the  OTCBB  has 
been  a  point  of  contention  since  the 
OTCBB  was  initially  approved  as  a  pilot 
program  in  the  first  half  of  1990.2 
Indeed,  this  has  been  the  principal 
factor  preventing  approval  of  the 
Service  on  a  permanent  basis.  The 
substance  of  this  amendment  reflects  an 
intermediate  position  designed  to  obtain 
permanent  approval  of  the  OTCBB  in 
the  near  term. 

2.  Statutory  Basis 

The  NASD  believes  that  this  proposed 
rule  change,  as  amended,  is  consistent 
with  Sections  llA(a)(l),  15A(b)  (6)  and 
(11)  of  the  Act.  Section  llA(a)(l)  sets 
forth  the  Congressional  findings  and 
policy  goals  respecting  operational 
enhancements  to  the  securities  markets. 
Basically,  the  Congress  found  that  new 
data  processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foster 
competition  among  market  participants.^ 
Section  15A(b)(6)  requires,  among  other 
things,  that  the  NASD's  rules  promote 
just  and  equitable  principles  of  trade, 
facilitate  securities  transactions,  and 
protect  public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 


'■'  See  Securities  Exchange  Act  Release  No.  2797S- 
A  (May  30.  19901,  55  FR  23161  (June  6. 1990).  The 
Commission  notes  that  the  OTCBB  cumtnlly  w 
operating  on  a  temporary  pilot  basis  scbetiule  to 
expire  on  December  31. 1994,  Ser  Secuntirs 
Exchange  Act  Release  No.  34766  (Seplembar  Mi. 
1994),  59  FR  50947  (October  6. 1994)  l.«lpr 
approving  on  s  temporary  basib  File  No.  SK-NA.S1>- 
94-52). 
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procedures  for  collecting  and 
disseminating  quotations.  To  the  extent 
that  certain  unregistered  Foreign  Equity 
Securities  will  remain  eligible  for  the 
Service  on  a  grandfathered  basis,  the 
non-firm  quotation  information 
collected  on  these  issues  will  be 
distributed  electronically  through 
commercial  vendor  channels.  As  such, 
the  information  will  be  accessible  on 
desktop  terminals  and  may  assist  retail 
investors  and  their  brokers  in  entering 
orders  in  the  affected  securities. 
Likewise,  the  electronic  capture  of  non- 
firm  quotation  information  on  these 
same  issues  will  assist  the  NASD  staff 
responsible  for  trading  surveillance. 
Finally,  if  the  modified  eligibility 
criteria  for  OTCBB  inclusion  were 
proposed  without  a  provision  for 
grandfathered  treatment,  the  NASD 
believes  that  investors  and  brokers 
would  be  disadvantaged  by  the 
elimination  of  many  Foreign  Equity 
Securities  from  the  Service. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  instant 
proposal  will  not  create  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 3 


'The  Commission  notes  that  the  NASD  has 
sulxnitted  to  the  Commission  a  letter  extending  the 
period  (or  Commission  action  on  file  No.  SR- 
NASD-92-07  through  January  1. 1995.  See  letter 
from  Michael  |.  Kulczak.  Associate  General 
Counsel.  NASD,  to  Elizabeth  L.  Prout.  Esq.. 
Attorney.  Commission,  dated  November  1, 1994. 
The  Commission  believes  that  this  extension 
logically  also  would  apply  to  Commission 
consideration  of  the  present  amendments  to  File 
No.  SR-SASD-92-07. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  9, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Reports  of  Sales  or 
Purchases,  and  Procedures  for 
Reporting  Inter-dealer  Transactions 
Pursuant  to  Rule  G-14 

November  9. 1994. 

I.  Introduction 

On  June  20, 1994.  the  Municipal 
Securities  Rulemaking  Board  ("MSRB" 
or  "Board")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposal  to  amend 
Board  rule  G-14.  concerning  reports  of 
sales  or  purchases,  and  procedures  for 
reporting  inter-dealer  transactions 
(collectively,  "the  proposed  rule 
change").*  The  proposed  rule  change 


states  that  it  is  the  duty  of  brokers, 
dealers  and  municipal  securities  dealers 
to  report  transactions  in  municipal 
securities  to  the  Board  or  its  designee, 
and  describes  procedures  for  reporting. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34458  (July 
28, 1994).  59  FR  39803  (August  4.  1994) 
("Proposing  Release").  The  Commission 
received  four  comments  on  the 
proposal.  For  the  reasons  discussed 
below,  the  Commission  has  determined 
to  approve  the  proposal. 

II.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  increase  transparency  in  the 
municipal  securities  market  in  a  cost- 
effective  manner  by  collecting  and 
disseminating  information  on  inter- 
dealer  transactions.  Under  the  proposed 
rule  change,  aggregate  data  about  market 
activity  and  certain  volume  and  price 
information  about  frequently  traded 
securities  will  be  disseminated  publicly 
to  promote  investor  confidence  in  the 
market  and  its  pricing  mechanisms.  In 
addition,  all  transaction  information 
collected  will  be  made  available  to 
regulatory  agencies  responsible  for 
enforcement  of  Board  rules  as  a  means 
to  assist  in  the  inspection  for 
compliance  with  and  enforcement  of 
Board  rules. 

The  proposed  rule  change  is  a  first 
step  to  increase  transparency  in  the 
municipal  securities  market.  After 
gaining  experience  with  the  collection 
and  dissemination  of  inter-dealer 
transactions,  the  Board  plans  to  add 
institutional  and  retail  customer 
information,  and  to  move  toward  the 
ultimate  goal  of  making  available 
transaction  information  that  is  both 
comprehensive  and  contemporaneous. 

A.  The  Pilot  Program  for  Transaction 
Reporting 

In  1993,  the  Board  announced  its  plan 
to  undertake  a  pilot  program  to  collect 
and  publish  information  on  transactions 
occurring  in  the  inter-dealer  market  for 
municipal  securities  (the  "pilot 
program").  The  Board  has  designed  the 
pilot  program  to  take  into  account  the 
distinctive  aspects  of  the  municipal 
securities  market  that  distinguish  it 
from  the  exchange-listed  and  Nasdaq 
markets.2 


« 17  CFR  200.30-3(a)(l2l  (1993). 

'  In  a  recent  letter  to  the  Commission,  the  MSRB 
stated  that  it  plans  to  start  operation  of  the  pilot 
transaction  reporting  system  for  trades  occurring  on 
and  after  January  1.  1995.  This  letter  also  outlines 
the  MSRfi's  four-phase  plan,  of  which  the  present 
filing  reflects  Phase  1.  for  more  contemporaneous 
reporting  of  all  municipal  securities  transactions. 


See  letter  from  Robert  H.  Drysdale.  Chairman. 
MSRB,  to  The  Honorable  Arthur  Levitt.  Chairman, 
SEC.  dated  November  3, 1994  CMSRB  November 
1994  letter"). 

'In  its  filing  with  the  Commission,  the  Board 
notes  several  distinguishing  characteristics  of  the 
municipal  securities  market.  First,  there  is  a  large 
number  of  outstanding  municipal  issues 
(approximately  1.2  million  distinct,  non-fungible 


The  pilot  program  will  make 
information  available  in  the  form  of  a 
daily,  public  report  containing  volume 
and  pricing  information  for  the  inter- 
dealer  market  ("daily  report").  The 
issues  that  will  be  reported  individually 
each  day  will  be  those  that  traded  at  or 
above  a  threshold  number  of  times  on 
the  previous  business  day.  Initially  the 
threshold  will  be  four  trades  per  day.  As 
trading  in  an  issue  increases,  it  will  be 
reported;  as  an  issue's  trading  ft^quency 
decreases,  it  will  be  replaced  by  others 
that  are  trading  frequently.  In  this  way, 
the  daily  report  will  reflect  the  ever- 
changing  pattern  of  trading  activity  in 
the  universe  of  some  1.2  million 
municipal  securities.  The  pilot  program 
also  will  make  information  on  all  inter- 
dealer  trades  in  municipal  securities 
available  to  the  Commission  and  other 
regulatory  agencies  to  assist  in  the 
inspection  for  compliance  with  and  the 
enforcement  of  Board  rules. 

B.  Requirement  to  Report 

While  there  is  an  existing  requirement 
for  dealers  to  report  their  inter-dealer 
trades  for  comparison,  there  is  no 
existing  affirmative  requirement  for 
public  reporting  of  municipal  securities 
transactions.  Currently,  the  Board's  rule 
G-14  does  not  require  the  reporting  of 
transactions  in  municipal  securities,  but 
does  require  that  any  such  report 
represent  a  legitimate  trade.  The  rule 
requires  a  dealer  that  distributes  or 
publishes  a  report  of  a  transaction  in  a 
municipal  security  to  know  or  have 
reason  to  believe  that  the  transaction 
was  actually  effected  and  to  have  no 
reason  to  believe  that  the  transaction 
was  fictitious  or  in  furtherance  of  any 
fraudulent,  misleading  or  deceptive 
purpose. 

The  proposed  rule  change  would 
amend  rule  G-14  to  impose  a  duty  upon 
dealers  to  report  inter-dealer  transaction 
information  to  the  Board  or  its  designee. 
The  proposal  states  that  such 
information  would  be  used  to  make 
public  reports  and  would  be  provided  to 


entities),  with  no  core  group  of  frequently, 
consistently  traded  issues.  Also,  most  municipal 
securities  purchases  are  made  by  "buy  and  hold" 
investors  relatively  quickly  after  issuance,  so 
frequent  trading  in  an  issue  generally  occurs 
immediately  after  issuance  and  then  subsides 
within  a  week  to  10  days.  Finally,  firm  two-sided 
quotations  exist  for  very  few  municipal  securities 
at  any  given  time  due  to  several  disincentives  for 
market  making:  (1)  there  is  only  a  small  "float"  of 
securities  available  for  trading:  (2)  the  tax  treatment 
of  borrowing  tax-exempt  securities  (along  with 
small  floats)  effectively  prevents  short-sales, 
thereby  limiting  risk  management  mechanisms:  and 
(3)  the  traditional  "buy  and  hold"  philosophy  of 
purchasers  does  not  provide  the  incentive  or  create 
the  need  for  continuous  two-sided  quotations 
traditionally  offered  by  market  makers  in  equity 
securities. 


the  Commission,  the  NASD,  and  bank 
regulatory  organizations  charged  with 
enforcing  Board  rules,  i.e.,  the 
Comptroller  of  the  Currency  in  the  case 
of  national  banks,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  in  the  case  of  state  member 
banks  of  the  Federal  Reserve  System, 
and  the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  in  the  case  of 
other  banks  insured  by  the  FDIC. 

C.  Reporting  Procedures 

Brokers,  dealers  and  municipal 
securities  dealers  will  report 
transactions  under  Rule  G-14 
Transaction  Reporting  Proce'dures. 
which  are  also  part  of  the  proposed  rule 
change.  The  transaction  reporting 
procedures  designate  the  National 
Securities  Clearing  Corporation 
("NSCC")  as  the  Board's  agent  to  receive 
transaction  information. ^  Thus,  the 
Board  will  receive  information  under 
the  proposed  procedures  through  NSCC. 

Currently,  pursuant  to  the  Board's 
rule  G-12(f)(i).  dealers  must  use  the 
facilities  of  a  registered  clearing  agency 
to  compare  all  inter-dealer  transactions 
in  securities  with  CUSIP  numbers.  Since 
NSCC  and  all  other  registered  clearing 
agencies  offering  municipal  securities 
comparison  services  are  linked  by 
automated  interfaces,  transactions  may 
be  submitted  to  NSCC  by  submitting 
them  to  any  registered  clearing  agency. 
Accordingly,  the  proposed  procedures 
state  that  dealers  may  provide 
transaction  information  to  NSCC  or  to 
any  other  registered  clearing  agency 
linked  with  NSCC  for  the  purpose  of 
automated  comparison.  Dealers  may 
submit  transaction  information  directly 
or  through  an  agent  that  is  a  member  of 
the  registered  clearing  agency.  These 
proposed  procedures  are  essentially  the 
same  as  those  existing  under  Board  rule 
G-12(f)(i).  Thus,  under  the  proposed 
program,  dealers  will  not  have  to  submit 
transaction  data  to  a  separate  reporting 
system  and  should  not  incur  additional 
operational  costs.  Also  under  the 
proposed  procedures,  dealers  must 
report  the  requisite  transactions  within 


"  NSCC  is  a  clearing  agency  registered  with  the 
Commission  under  Section  i7A  of  the  Act  and  is 
the  central  fiacility  for  automated  comparison 
processing  Jor  inter-dealer  municipal  securities 
transactions.  Automated  comparison  Is  the  process 
by  which  each  party  to  an  inter-dealer  trade  ensures 
that  its  contra-party  knows  the  terms  of  the  trade 
and  will  be  ready  to  settle,  on  those  terms,  on 
settlement  date.  In  general,  the  automated 
comparison  process  requires  each  dealer  in  a 
transaction  to  submit  information  on  a  trade  {e.g.. 
price,  quantity,  contra-party)  to  a  comparison 
system  operated  by  a  clearing  agency  registered 
with  the  Commission.  This  information  is  then 
matched  ("compared")  by  computer  in  the' 
comparison  system  and  the  results  are  reported 
back  to  each  dealer. 


certain  time  frames  so  that  they  compare 
for  next  day  comparison. 

Pursuant  to  existing  Board  rule  G- 
12(f)(i)  for  the  comparison  of 
transactions,  and  under  the  present 
proposal,  the  following  data  must  be 
furnished  to  a  registered  clearing  agency 
in  connection  with  any  inter-dealer 
municipal  securities  transaction: 

Identification  of  seller 

Identification  of  buyer 

Trade  date 

CUSIP  number  of  security  traded 

Trade  type  (e.g.,  syndicate  takedown,  new 

issue,  or  regular  way) 
Par  value  (quantity)  traded 
Settlement  date,  if  not  'regular  way" 
Price,  in  one  of  the  following  formats: 

Dollar  price  of  security; 

'Final  money"  (total  dollar  amount  of  the 
transaction): 

Yield  or  basis  and  concession,  if  any.-* 

With  one  exception.  NSCC  automated 
comparison  procedures  require  both  the 
purchasing  and  selling  dealers  to  submit 
information  about  the  trade.  Thus,  the 
proposed  reporting  procedures  require 
transaction  information  to  he  submitted 
by  both  parties.  For  transiactions 
involving  the  distribution  of  new  i.ssue 
securities  from  a  syndicate  manager  to 
syndicate  members,  however,  NSCC 
comparison  procedures  require  only  a 
submission  from  the  syndicate  manager. 
The  proposed  procedures  allow  for  the 
same  "one-sided"  submission  of 
information  for  public  reporting. 

D.  Timing 

In  the  current  comparison  cycle, 
dealers  submit  required  information  to  a 
registered  clearing  agency  by  the 
evening  of  trade  date  ("T").  NSCC,  as 
the  central  facilities  provider  for  the 
comparison  system,  accepts  this 
submitted  data,  compares  the 
submissions  of  the  parties  on  the  right 
of  T  and  reports  the  results  back  to  the 
dealers  on  T+1.  Trades  that  are 
successfully  compared  on  T  will  be  the 
basis  of  the  daily  report  produced  by  the 
Board's  proposed  program.  Accordingly, 
trades  that  are  not  successfully 
compared  on  the  night  of  the  trade  will 
not  be  subject  to  reporting  on  T-fl.*  As 


■•Currently,  accrued  interest  is  an  optical  dald 
element  for  the  purpose  of  the  automated 
comparison  process.  However,  accrued  interest  will 
be  a  mandatory  submission  for  the  purpose  of 
transaction  reporting  pursuant  to  the  Rule  G-14 
Transaction  Reporting  Procedures.  This 
requirement  is  necessary  for  accurate  computation 
of  dollar  price  in  certain  circumstances. 

'The  Board  determined  to  use  data  for  compared 
trades  rather  than  data  for  both  compared  and 
uncompared  trades  because  compared  data  is  more 
reliable  than  uncompared  data.  Reported 
uncompared  data  might  cause  the  daily  report  to 
include  erroneous  prices  or  to  duplicate  trades. 
Uncompared  submissions  eventually  are  resolved 
as  trades  or  mistakes.  Those  that  are  resolved  as 
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an  indication  of  the  reliability  of  the 
data  in  tlie  daily  report,  the  percentage 
of  submissions  that  were  successfully 
compared  ("comparison  rate")  will  be 
shown  in  each  day's  report. 

E.  The  Daily  Report 

The  daily  report  will  be  provided  to 
subscribers  for  public  use  by 
approximately  6:00  a.m.  on  T+1.  This 
will  make  the  data  available  prior  to  the 
beginning  of  trading  activity.  The  daily 
report  will  be  available  both  as  a 
computer-readable  file  and  as  a  printed 
report.  The  computer-readable  file  will 
tje  electronically  disseminated  by  an 
automated  interface  between  Board 
computers  and  those  of  subscribers  or 
by  magnetic  tape  delivered  by  a  courier 
service. 

The  daily  report  will  include 
aggregate  information  for  each  day  of 
trade,  as  follows: 

(i)  total  par  value  traded: 

(ii)  total  number  of  compared  transactions: 
iind 

(lit)  total  number  of  issues  traded  {i.e..  th«- 
number  of  different  CUSIP  numbers  that 
vvnre  involved  in  compared  transactions  on 
that  day). 

Ill  addition  to  the  aggregate  data,  the 
daily  report  will  contain  price  and 
volume  information  about  certain 
municipal  securities  that  were 
■frequently  traded"  on  that  day.  The 
Board  believes  that  it  would  be 
appropriate  to  report  issue-specific 
information  only  if  four  or  more 
transactions  in  the  issue  are  reported  as 
(.ompared  on  a  given  day.  Using  this 
threshold  and  based  on  recent  levels  of 
market  activity,  the  Board  anticipates 
that  the  daily  list  of  frequently  traded 
issues  normally  will  range  between  80 
to  350  issues,  with  an  average  of  about 
180  issues  each  day.  The  size  and 
composition  of  the  list  obviously  would 
vary  from  day  to  day.  depending  upon 
market  activity  in  specific  cases. 

The  information  in  the  daily  report 
about  each  "frequently  traded"  security 
ivill  include: 

(i)  the  CIJSIP  numl)er  and  .security's 
d»wcription: 

(ii)  the  total  number  uf  transactions  in  the 
sw;urity  and  total  volume  traded; 

(iii)  the  highest  and  lowest  prices  of 
transiictions  in  the  security:  and 

(iv)  "average  price"  information,  i.e..  the 
number  of  transactions  in  the  security 
involving  par  values  between  S10C,{X)0  and 
SI. 000 .000  inclusive,  and  tlu;  .average  price  of 
thf>se  transactions. 

The  Board  will  provide  a  statement  to 
lie  included  in  the  report  pointing  out 


;r^;fie»  will  be  entered  in  the  lran.saction  rPiM>rling 
(Ijt.ibajG  after  T+1  and  thus  will  iie  matU-  availabh' 
.1  ihp  enforcement  agpnrifs. 


that  (a)  the  daily  report  represents  only 
those  inter-dealer  transactions  that  have 
been  submitted  for  comparison  and  that 
actually  were  compared  on  the  previous 
day  and  (b)  reported  prices  are  affected 
by  various  factors  such  as  transaction 
size.  This  statement  is  intended  to 
ensure  that  readers  unfamiliar  with  the 
municipal  securities  market  do  not 
misinterpret  the  daily  report. 

F.  Price  Computation 

Municipal  securities  transactions  are 
sometimes  executed  on  a  dollar  price 
basis  and  sometimes  executed  on  a  yield 
basis.  The  Board  has  chosen  to  use 
dollar  price  as  the  uniform  expression  of 
"price"  in  the  daily  report  to  simplify 
reporting  procedures.  In  cases  where 
dollar  price  is  submitted  for 
comparison,  that  dollar  price,  as 
compared  by  the  comparison  system, 
will  be  used  in  the  daily  report.  In 
certain  cases  the  security  "price"  for  the 
daily  report  will  need  to  be  computed 
from  other  data  that  has  been  submitted. 
For  example,  current  procedures 
required  for  automated  comparison 
allow  the  submission  of  par  value  and 
"final  money"  (total  dollar  amount  of 
the  transaction)  to  achieve  comparison. 
The  proposed  Rule  G-14  Transaction 
Reporting  Procedures  provide  that  the 
dealers  will  submit  the  amount  of 
accrued  interest  in  the  trade  to  allow  for 
computation  of  dollar  price  in  these 
cases.  The  following  formula  will  be 
used: 

Dollar  price=(Final  money  -  Accrued 
interest)  /  Par  value 

For  "when,  as  and  if  issued"  trades 
submitted  for  comparison  on  a  yield 
basis,  final  money  will  be  computed  and 
a  dollar  price  similarly  derived  if  a 
settlement  date  is  known.  For  yield 
transactions  whose  settlement  date  is 
not  known,  an  assumed  settlement  date 
will  be  used.  The  assumed  settlement 
date  will  be  20  business  days  from  the 
first  trade  date  on  which  that  issue  is 
submitted  for  comparison.  On  the  daily 
report,  a  note  will  be  added  to  the  trade 
information  stating  that  an  assumed 
settlement  date  was  used  to  compute  the 
dollar  price  in  the  trade  and  showing 
the  date  used.  Once  the  actual 
settlement  date  is  known  to  NSCC.  it 
will  be  used  and  noted  as  such  when 
the  i.<;sue  is  next  included  on  a  daily 
report. 

G.  Ff:t!s  and  Ckysts 

Sub.«jiption  fees,  estimated 
production  costs  for  the  daily  report, 
and  further  technical  details  of  the  pilot 
program  will  be  provided  in  a 
subsequent  filing  prior  to  beginning 
operation  of  the  facility. 


H.  Sun'eUlance  and  Enforcement  Uses 
of  Pilot  Program  Information 

In  addition  to  public  reporting,  the 
proposed  rule  change  would  make 
transaction  data  available  to  the 
regulatory  organizations  charged  with 
enforcing  Board  rules.  The  transaction 
reporting  pilot  program  will  result  in  a 
centralized  data  base  of  trade 
information  that  should  improve  the 
efficiency  and  effectiveness  of 
inspection  for  compliance  with  and  . 
enforcement  of  Board  rales.  All 
compared  trades  will  be  made  available 
to  these  regulatory  organizations, 
including  those  that  compare  after  trade 
date  and  those  not  frequently  traded. 
Comprfehensive  information  will  be 
made  available,  including  identification 
of  parties  to  each  trade  and  the  prices 
of  all  securities  traded. 

The  infonnation  to  be  made  available 
through  the  pilot  program  should  enable 
enforcement  agencies  to  identify 
transaction  patterns  to  detect  market 
manipulation  and  other  anomalies,  and 
should  assist  regulators  in  determining 
the  market  value  of  securities  as  they 
assess  compliance  with  the  Board's  rule 
G-30  on  fair  and  reasonable  prices  and 
commissions.  The  Proposing  Release 
states  that  the  Board  is  working  with  the 
NASD  and  tt»e  banking  regulatory 
organizations  to  ensure  that  the  pilot 
system's  outputs  will  meet  their 
requirements  for  surveillance  of  the 
municipal  securities  market  and 
enforcement  of  the  Board's  rules. 

As  stated  in  the  Proposing  Relea.se. 
the  Board  plans  to  evaluate  expansion  of 
the  pilot  program  as  experience  is 
gained  and  comments  on  program 
operations  are  received  from 
information  users  and  the  industry.  The 
Board's  first  consideration  will  be  how 
the  daily  report  and  surveillance 
met:hanisms  could  be  improved  by 
including  institutional  customer 
transaction  data  and  information  on  the 
time  of  trade.  During  this  evaluation,  the 
Board's  goal  will  be  not  only  to  enhance 
the  infonnation  contained  in  the  daily 
report,  but  also  to  find  cost-effective 
methods  for  providing  even  greater 
levels  of  transparency  to  the  market, 
particularly  with  respect  to  customer 
transactions  and  the  dissemination  of 
transaction  price  information  on  a  more 
contemporaneous  basis. 

III.  Comment  Letters  Received 

The  (Commission  received  four 
comment  letters  on  the  proposed  rule 
change.^  As  discussed  more  fully  below. 
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two  commenters  voiced  support  for  the 
MSRB  initiative,  one  commenter 
recommended  specific  format  elements 
for  the  information  to  be  disseminated 
without  voicing  support  or  opposition 
to  the  overall  proposal,  and  one 
commenter  stated  that  it  is  very 
interested  in  participating  in  the  MSRB 
pilot  project,  yet  is  concerned  about  the 
manner  in  which  certain  trades  are  to  be 
counted.' 

One  commenter  voiced  its  full 
support  of  the  MSRB's  Pilot  Program 
concerning  inter-dealer  transactions  in 
municipal  securities,  and  stated  that  it 
looks  forward  to  working  with  the  Board 
and  the  Commission  in  examining  the 
ramifications  of  the  next  phases  of  the 
MSRB's  transparency  plans  {i.e.,  the 
creation  of  cost  effective  methods  for 
providing  greater  transparency  of 
customer  transactions  and  the 
dissemination  of  transaction  price 
information  on  a  more 
contemporaneous  basis). «  Another 
commenter  voiced  its  strong  support  for 
the  MSRB  initiative,  and  stated  that  it 
also  would  support  any  technically 
feasible  acceleration  of  the  timetable  for 
subsequent  phases  of  the  MSRB's 
transparency  plans.^ 

Two  commenters  made 
recommendations  regarding  particular 
elements  of  the  proposal.  First,  one 
commenter  believes  it  is  important  at 
this  early  stage  of  the  MSRB  initiative  to 
ensure  that  securities  listed  on  the 
NSCC's  transaction  reports  will  be 
identified  in  a  way  that  is  readable  to 
the  public  {i.e.  by  using  standardized 
securities  descriptions,  by  sorting  the 
reported  information  by  state,  and  by 
displaying  the  information  in  plain 


''CM  these  letters,  three  were  submitted  dirpctly  to 
the  Conunission.  See  letters  from  Douglas  L.  Kelly. 
Uirector — Law  Compliance  Division.  A.G.  Edwards 
&  Stins.  Ire.  to  Oifice  of  the  Secretary,  .SEC.  dated 


August  22. 1994  C'A.G.  Edwards  letter");  from 
Thomas  W.  Masterson,  Chairman,  Masterson 
Moreland  Sauer  Whisman.  Inc..  to  Jonathan  G.  Katz, 
Secretary-.  SEC.  dated  August  24. 1994  ("Masterson 
letter"):  and  from  R.  Fenn  Putnam,  Chairman, 
Public  Securities  Association,  to  Secretary,  SEC. 
dated  September  9. 1994  ("PSA  letter"),  the  fourth 
letter  was  submitted  to  the  MSRB  and  forwarded  to 
the  Commission  along  with  the  Board's  response. 
See  letters  from  Peter  C.  Byram,  Senior  Vice 
President,  Executive  Director  of  Trading.  J.J.  Kenny 
Drake,  Inc.,  to  Mr.  Christopher  A.  Taylor,  Executive 
Director,  MSRB,  dated  September  15, 1994  ("J.J. 
Kenny  Drake  Letter");  and  from  Christopher  A. 
Taylor,  Executive  Director,  MSRB.  to  Mr.  Peter  C. 
Byram,  Senior  Vice  President,  Executive  Director  of 
Trading.  ).J.  Kenny  Drake.  Inc.,  dated  September  28, 
1994  C'MSRB  response  letter"). 

^In  its  niing  with  the  Commission,  the  MSRB 
discussed  comment  letters  it  had  received  in 
response  to  a  May  1993  MSRB  notice  published  in 
the  June  1993  MSRB  Reports,  concerning  the  plan 
to  increase  transparency  in  the  municipal  securities 
market.  For  a  detailed  discussion  of  the  letters 
received  by  the  MSRB  prior  to  filing  the  present 
proposed  rule  change  with  the  Commission,  see 
Proposing  Release,  59  FR  39803. 

"See  PSA  letter,  supm  note  6. 

"See  Masterson  letter,  supra  note  6. 


text).i°  The  commenter  also  suggested 
that  a  separate  field  for  each  security  be 
reserved  to  identify  whether  a  security 
is  insured. 

The  fourth  commenter  stated  that  any 
transaction  occurring  through  a 
"brokers'  broker"  should  be  counted  as 
one  trade  for  the  purposes  of  transaction 
reporting.  The  commenter  believes  that 
brokers'  broker  transactions  are  the 
same  as  dealer-to-dealer  transactions  for 
the  purposes  of  transaction  counting 
because  in  both  cases  there  has  been  one 
decision  to  commit  capital  at  the 
transaction  price." 

In  its  response  to  the  above  letter,  the 
MSRB  first  noted  that  brokers'  brokers 
function  in  the  market  by  executing 
"riskless"  transactions  between 
dealers.i2  The  MSRB  also  confirmed 
that,  when  a  brokers'  broker  arranges  an 
exchange  of  securities  at  a  given  price 
between  two  dealers,  the  pilot  system 
will  count  the  exchange  as  two  trades. 
Moreover,  if  two  exchanges  occur,  the 
pilot  system  will  reflect  four  trades, 
thereby  meeting  the  four-trade  threshold 
that  triggers  dissemination  in  the  daily 
report.  The  MSRB  stated  that  previously 
it  had  voiced  concern  that  reporting 
transactions  in  issues  that  trade  below 
the  four-trade  threshold  might  not 
provide  a  reliable  indicator  of  market 
price.  The  letter  stated  that  the  Board, 
however,  is  not  aware  of  any  reason  that 
the  ultimate  goal  of  reporting  reliable 
market  price  indicators  would  be 
affected  by  reporting  transactions  that 
might  not  have  been  reported  if  effected 
directly  between  dealers.  The  Board 
further  stated  that,  in  many  respects,  it 
might  be  argued  that  transactions 
occurring  through  brokers'  brokers 
represent  particularly  reliable  indicators 
of  inter-dealer  prices. 

Finally,  the  Board  noted  that  the 
transaction  reporting  project  is  a  pilot 
program  and  Uiat  it  is  likely  to  be 
changed  or  expanded  as  market 
participants  gain  experience  with 
reporting  a  limited  number  of  inter- 


'"See  A.G.  Edwards  letter,  supra  note  6. 

"  See  ].].  Kenny  Drake  letter,  supra  note  6. 

'^  See  MSRB  response  letter,  supra  note  6.  In  this 
letter,  the  MSRB  also  describes  typical  brokers' 
broker  activity: 

(A)  brokers'  broker  may  buy  a  security  from  one 
or  more  dealers  and  sell  that  same  security  to  one 
or  more  dealers  on  a  given  day:  however,  the 
brokers'  broker  takes  care  to  do  this  in  a  way  that 
ensures  all  securities  purchased  are  also  sold  on 
that  same  day.  In  a  typical  transaction,  a  brokers' 
broker  might  work  with  a  dealer  who  wishes  to  sell 
a  quantity  of  securities.  The  brokers'  broker  would 
disseminate  a  request  for  bids  on  this  issue  to  the 
market.  If  the  selling  dealer  desires  to  execute  the 
sale  at  the  highest  bid  to  the  brokers'  broker,  the 
sale  will  take  place,  with  the  brokers'  broker 
accepting  the  high  bid.  buying  the  position  from  the 
selling  dealer  and  selling  the  po.sition  to  the 
purchasing  dealer. 


dealer  transactions.  According  to  the 
MSRB  response  letter,  during  the  pilot 
period,  the  Board  will  consider  whether 
the  threshold  is  at  its  best  setting  and 
will  be  sensitive  to  any  anomalies  that 
might  be  discovered  involving  brokers' 
brokers. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Municipal  Securities 
Rulemaking  Board  and,  in  particular, 
with  the  requirements  of  Section  15B." 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
requirements  of  Section  15B(b)(2)(C) 
that  the  Board's  rules  be  designed, 
among  other  things,  to  prevent 
fi'audulent  and  manipulative  acts  and 
.  practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and.  in  general,  to 
protect  investors  and  the  public 
interest.'* 

Regarding  transparency  in  the 
municipal  securities  markets,  a  1993 
Staff  Report  by  the  Commission's 
Division  of  Market  Regulation  stated: 

The  Staff  believes  that  the  degree  of 
transparency  in  the  municipal  securities 
market  is  not  adequate,  and  should  t>e 
increased  to  better  inform  investors  in  their 
dealings  with  broker-dealers  and  to  make  the 
market  more  efficient. .  .  .(Tjhe  Staff 
believes  that  the  Commission  or  the  MSRB 
should  take  steps  to  increase  the  availability 
of  real-time  municipal  information,  to  the 
fullest  extent  practicable,  taking  into  account 
the  cost  of  providing  such  information  and 
its  relative  usefulness.'* 

The  Commission  believes  the 
proposal  is  an  important  first  step  in 
reaching  these  objectives.'^  The 
Commission  also  believes  the  MSRB 
should  continue  to  work  toward 
increased  transparency  to  better  inform 
investors  in  their  dealings  with  broker- 
dealers  and  to  make  the  municipal 


"15U.S.C.578f(b)(1988). 

'M5U.S.C.  78o-4(b)(2)(C). 

'^SEC.  Division  of  Market  Regulation.  Staff 
Report  on  the  Murxicipal  Securities  Market 
(September  1993)  ("Staff  Report"),  at  36. 

"■As  noted  above,  the  proposed  rule  change  is 
intended  to  be  a  first  step  to  increase  transparency 
in  the  municipal  securities  market.  After  gaining 
experience  with  the  collection  and  dissemination  of 
inter-dealer  transactions,  the  Board  plans  to 
continue  implementing  its  four-phase  initiative  to 
add  institutional  and  retail  customer  information, 
and  to  move  toward  the  ultimate  goal  of  making 
available  transaction  information  that  is  both 
comprehensive  and  contemporaneous.  The  specific 
steps  planned  by  the  MSRB.  along  with  a  tentative 
schedule  for  the  enhancements,  are  described  ir,  ihp 
MSRB  November  1994  letter,  supra  note  l. 
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securities  market  more  efficient.  Finally, 
the  Commission  believes  that,  as  the 
MSRB  completes  each  of  the  four  phases 
of  its  plan  for  increased  transparency, 
including  the  first  phase  proposed  in 
the  present  filing,  the  increased 
information  available  to  oversight 
organizations  and  to  the  market 
participants  as  a  whole  should  serve  to 
better  meet  the  objectives  set  forth  in 
Section  15B(b)(2){C)  cited  above. 

The  Commission  believes  the 
comment  letters  received  both  by  the 
Commission  and  by  the  MSRB  on  the 
proposed  pilot  program  evidence  one  of 
the  several  ways  in  which  the  proposed 
procedures  should  sen'e  to  a  benefit  the 
municipal  securities  markets. 
Specifically,  publication  of  the  proposal 
.seems  to  have  activated  an  important 
dialogue  among  market  participants  and 
the  MSRB  which  should  lead  to 
beneficial  evaluations  of  the  types  and 
forms  of  transaction  information  that 
may  prove  most  useful  to  the  public. 
Thus,  the  Commission  believes  the 
MSRB  should  continue  to  consider 
carefully  all  existing  and  future 
comments  recommending  changes  in 
the  types  and  formats  of  information  to 
be  disseminated.  Comments  on 
elements  of  the  program  that  identify 
transaction  information  to  be 
disseminated,  including  the  threshold 
number  of  trades  and  the  average  price 
calculation  band  that  trigger  inclusion 
in  the  daily  report,  along  with  concerns 
regarding  double-counting  of  brokers' 
brokers  trades,  should  continue  to  be 
evaluated  by  the  MSRB.  This  evaluation 
process  should  continue  to  prove  useful 
as  the  MSRB  initiates  future  phases  of 
the  transparency  plans. 

In  considering  comments  on  this  and 
future  transparency  initiatives,  the 
MSRB  should  continue  to  work  toward 
pubHely  disseminating  the  maximum 
level  of  useful  information  to  the  public 
while  ensuring  that  the  information  and 
manner  in  which  it  is  presented  is  not 
misleading.  In  this  regard,  the 
Commission  believes  the  MSRB  should 
continue  to  consider  all 
rec.ommendations  for  sta.ndnrdized 
disclosures  to  be  included  in  the  daily 
report  so  that  the  disseminated 
information  may  be  used  most 
effectively  by  the  public.  Moreover,  as 
incTeased  transaction  information 
becomes  available  to  municipal 
securities  information  vendors,  the 
Commission  believes  levels  of  demand 
for  information,  including  demand  by 
academics,  should  assist  in  formulating 
beneficial  formats  for  its  dissemination. 
Finally,  the  Commission  expects  tlie 
MSRB  to  consider  all  requests  for 
.'ccelerated  initiation  of  future  phases 
lor  market  transparency. 


The  Commission  believes  the 
proposed  distribution  of  municipal 
securities  transaction  information  to 
oversight  authorities  also  furthers  the 
above  cited  Section  15B(b)(2)(C) 
objectives. '^  The  creation  of  an 
integrated  audit  trail  should  provide 
valuable  information  for  market 
surveillance  and  inspection  purposes  to 
the  MSRB.  the  Commission,  the  NASD, 
and  the  relevant  banking  agencies. 
Specifically,  the  Commission  believes 
that,  as  more  market  participants 
become  subject  to  mandatory  trade 
reporting  requirements,  the  resulting 
integrated  audit  trail  should  be  usefiil  in 
municipal  securities  market 
surveillance  efforts  to  detect  and 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  generally  to 
protect  investors  and  the  public 
interest.'*  Finally,  the  Commission 
believes  the  proposed  method  of 
collecting  and  using  information  already 
made  available  to  NSCC  by  market 
participants  should  be  a  particularly 
cost-effective  method  of  achieving  these 
goals  during  the  first  phase  of  the  pilot 
system. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.>»  that  the 
proposed  rule  change  (SR-MSRB-94- 
09)  is  approved. 

Fur  the  Conunission,  by  the  Division  uf 
Market  Rogulation.  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 

Deputy  SecKtary. 

IFR  Doc.  94-2B498  Filed  11-17-94;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Application  No.  99000150] 

Gateway  Ventures,  L.P.;  Notice  of 
Filing  of  an  Application  for  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Gateway  Ventures,  L.P.,  8000  Maryland 
Avenue,  Suite  1190,  St.  Louis,  Missouri 
63105,  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (15  U.S.C. 
§§  661  et  seq.).  and  the  Rules  and 
Regulations  promulgated  thereunder. 
Gateway  Ventures,  LP.  is  a  limited 
partnership  formed  under  Delaware  law. 
Gateway  Ventures,  L.P.  will  be  managed 
by  its  General  Partner,  Gateway  Venture 
Associates,  L.P.,  located  at  the  same 
address  as  the  applicant.  John  S. 
McCarthy.  Richard  F.  Ford,  and  David 
F.  Millet  are  the  individual  general 
partners  of  the  General  Partner.  The 
following  limited  partner  owns  10 
percent  or  more  of  the  proposed  SBIC: 


, 

Per- 

cent- 

rjame 

age  of 

, 

owner- 

ship 

The  Dantoftti  Foundation  

10.39 

'"The  Commission,  liowever.  is  issuing  this  order 
providud  tiiat.  t>erore  lanuary  1. 1995.  tiie  MSRB 
prD\ides  tiie  Commission  with  data  concerning  the 
hardware  platform  and  software  development  to  be 
u.<^(!d  to  produce  the  audit  trail  (and  any  necessary 
systems  to  produce  the  daily  report  or  related 
public  dissemination  of  information),  along  with 
assurances  that  the  system  has  been  tested 
adcqualely  and  has  adequate  capacity. 

'"The  Conunission  staff  previouslv  has  urged 
municipal  securities  regulators  to  work,  to  create  a 
cost-effective  trade  reporting  system  to  provide  the 
regulators  with  an  integrated  audit  trail  of 
ir.uniripal  securities  transactions,  particularly 
because  the  audit  trail  would  increase  the  N.'XSDs 
ability  to  examine  and  enforce  the  existing 
customer  protection  rules  of  the  Commission  and 
the  NASD.  See  Staff  Report,  supra  note  15.  ai  37. 
In  this  regard,  the  Conunission  expects  the  Board 
to  continue  working  with  the  NASD  and  the 
banking  regulatory  organizations  to  ensure  that  the 
pilot  system's  outputs  will  meet  their  requiremenl.s 
for  surveillance  of  the  municipal  securities  market 
and  enforcement  of  the  Board's  rules.  The 
Commission  also  believes  the  NASD  should  be  the 
primary  entity  responsible  for  conducting  market 
surveillance. 

''•15  ll.S.C  78s(b)(2)  (1988). 

i"  I7CFR  200.30-l(a)(12)  (1991). 


The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$7.5  million  and  will  be  a  source  of 
equity  financings  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  the  states  of 
Massachusetts  and  Missouri  but  will 
consider  investment  in  businesses  in 
other  areas  of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
propased  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street 
S\V..  Washington,  DC  20416. 
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k  copy  of  this  Notice  will  be 
f  ublished  in  a  newspaper  of  general 
circulation  in  St.  Louis,  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
lYtigrams  No.  59.011,  Small  Business 
Investment  CkMDpanies) 

Dated:  November  10. 1994. 
Robert  D.  Stillman, 

Afssociate  Administrator  for  Imvstment. 
IFR  Doc.  94-23525  Filed  11-17-94;  8:45  am) 

BtLUNC  CODE  802S-01-M 


SELECTIVE  SERVICE  SYSTEM 

Computer  Matching  Between  the 
Selective  Service  System  and  the 
Department  of  Education 

AQENCY:  Selective  Service  System. 
ACTION:  Notice. 

In  accordance  with  the  Privacy  Act  of 
15)74  (5  U.S.C.  552a).  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  and  the  Office  of  Management  and 
Budget  (OMB)  Guidelines  on  the 
conduct  of  Matching  Programs  (54  FR 
25818  (June  19, 1989)),  and  OMB 
Bulletin  89-22,  the  following 
information  is  provided: 

I.  Name  of  Participating  Agencies 

the  Selective  Service  System  (SSS) 
ai  Id  the  Department  of  Education  (ED). 

2  t'urpose  of  the  Match 

The  purpose  of  this  matching  program 
is  to  ensure  that  the  requirements  of 
section  12(f)  of  the  Military  Selective 
Service  Act  (50  U.S.C.  App.  462(0)  are 
met. 

3.  Authority  for  Conducting  the 
Matching  Program 

Computerized  access  to  the  Selective 
Service  Registrant  Registration  Records 
(SSS  10)  enables  the  U.S.  Department  of 
Education  to  oonArm  the  registration 
status  of  applicants  for  assistance  under 
Title  IV  of  the  Higher  Education  Act  of 
1965  (HEA),  as  amended  (20  U.S.C. 
1070  etseq.].  Section  12(0  of  the 
Military  Selective  Service  Act,  as 
amended  (50  U.S.C.  App.  462(0).  denies 
eligibility  for  any  form  of  assistance  or 
benefit  under  Title  IV  of  the  HEA  to  any 
person  required  to  present  himself  and 
submit  to  registration  under  section  3  of 
the  Military  Selective  Service  Act  who 
fails  to  do  so  in  accordance  with  that 
section  and  any  rules  and  regulations 
issued  under  that  section.  In  addition, 
the  Military  Selective  Service  Act  and 
34  CFR  668.33  specify  that  any  person 
required  to  present  himself  and  submit 
to  registration  under  section  3  of  the 
Military  Selective  Service  Act  file  a 


statement  that  he  is  in  compliance  with 
the  Military  Selective  Service  Act. 
Furthermore,  section  12(0(3)  of  the 
Military  Selective  Service  Act 
authorizes  the  Secretary  of  Education,  in 
agreement  with  the  Director  of  the 
Selective  Service  System,  to  prescribe 
methods  for  verifying  the  statement  of 
compliance  filed  by  students. 

4.  Categories  of  Records  and 
Individuals  Covered 

1 .  Federal  Student  Aid  Application  File 
(18-40-0014) 

Individuals  covered  are  men  bom 
after  December  31, 1959.  but  at  least  18 
•  years  old  by  June  30  of  the  applicable 
award  year. 

2.  Selective  Service  Registration  Records 
(SSS  10) 

5.  Inclusive  Dates  of  the  Matching 
Program 

Commence  on  January  1. 1995  or  40 
days  after  copies  of  the  matching 
agreement  are  transmitted 
simultaneously  to  the  Committee  on 
Governmental  Affairs  of  the  Senate,  the 
Conunittee  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget, 
whichever  is  later,  and  remain  in  effect 
for  eighteen  months  unless  earlier 
terminated  or  modified  by  agreement  of 
parties. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Steven  L.  Melancon.  COL  FA  ARNGUS. 
Associate  Director  for  Operations.  The 
Selective  Service  System,  1515 
Wilson  Boulevard.  Arlington.  VA 

22209-2425. 

Dated:  November  15, 1994. 
Gil  Coronado. 
Director 

IFR  Doc  94-28572  Filed  11-17-94:  8:45  ami 
BIOING  CODE  801S-01-M 


DEPARTMENT  OF  STATE 

Office  of  tt>e  Secretary 
[Public  NoKce  2117] 

Extension  of  the  Restriction  on  the  Use 
of  the  United  States  Passport  for 
Travel  To,  In,  or  Through  Libya. 

On  December  11. 1981,  pursuant  to 
tlie  authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports 
were  declared  invalid  for  travel  to.  in. 
or  through  Libya  unless  specifically 
validated  for  such  travel.  This 


restriction  has  been  renewed  yearly 
because  of  the  unsettled  relations 
between  the  United  States  and  the 
Government  of  Libya  and  the  possibility 
of  hostile  acts  against  Americans  in 
Libya. 

Tlie  Q^vemment  of  Libya  still 
maintains  a  decidedly  anti-American 
stance  and  continues  to  em.phasize  its 
willingness  to  direct  hostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  from  providing  routine 
diplomatic  prote<.1ion  or  consular 
a.ssistance  to  Americans  who  may  travel 
to  Libya. 

In  light  of  these  events  and 
circumstances.  I  have  determ.ined  that 
Libya  continues  to  be  an  area  "*  *  • 
where  there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travelers." 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  use  in 
travel  to,  in,  or  through  Libya  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
one  year  unless  sooner  extended  or 
revoked  by  Public  Notic-e. 

Dated:  November  14, 1994. 
Strobe  TalboM. 
Acting  Secretary  of  Sttite. 
[FK  D(«.  94-28523  Filed  11-17-94:  8:45  ant| 
BILUNG  cow  471».10-M 


THRIFT  DEPOSrrOfl  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

AGENCY:  Thrift  Depositor  Protection 

Oversight  Board. 

ACTION:  Notice  of  change  of  meeting 

time. 

SUMMARY:  This  is  to  announce  a  time 
change  for  the  planning  session  of  the 
Affordable  Housing  Advisory  Board 
meeting  scheduled  for  November  21  in 
Atlanta.  Ca.  as  pubiisfied  in  the  Federal 
Register.  Novembers,  1994.  page  55733, 
59  FR.  The  new  meeting  time  is  9:30 
a.m.  to  noon.  (Please  note  liiat  the 
Affordable  Housing  Advisory  Board  is 
holding  its  meeting  in  two  sessions. 
There  are  no  changes  for  the  general 
session  scheduled  November  22  at  the 
Federal  Reser\'e  Bank  of  Atlanta.  104 
Marrietta  Street,  Conference  Center, 
third  floor,  8:30  a.m.  to  noon  also 
announced  in  the  Federal  Register, 
Novembers.  1994.  page  55733,  59  FR.) 
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DATE:  Monday,  November  21, 9:30  a.m. 

to  noon. 

ADDRESS:  Atlanta  Marriott  Marquis,  265 

Peachtree  Center  Avenue,  Atlanta, 

Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Managelhent 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Street,  N.W., 
Washington,  DC  20232,  202/416-2626. 

Dated:  November  16. 1994. 
Jill  Nevius, 

Committee  Management  Officer. 
IFR  Doc.  94-28670  Filed  11-16-94;  12:42 
pm) 

BILLING  CODE  2221-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  94-099] 

National  Offshore  Safety  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  National  Offshore 
Safety  Advisory  Committee  (NOSAC). 
DATES:  Completed  applications  and 
resumes  should  be  submitted  to  the 
Coast  Guard  before  August  3, 1995. 
ADDRESSES:  Persons  interested  in 
applying  for  membership  on  NOSAC 
may  obtain  an  application  form  by 
writing  to  Commandant  {G-MVI-4), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  S\V,  Washington,  DC 
20593-0001,  or  by  calling  the  points  of 
contact  in  the  following  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Adan  D.  Guerrero,  Executive 
Director,  or  Mr.  Jim  Magill,  Assistant  to 
the  Executive  Director;  telephone  (202) 
267-2307,  fax  (202)  267-1069. 
SUPPLEMENTARY  INFORMATION;  The 
National  Offshore  Safety  Advisory 
Committee  advises  the  Secretary  of 
Transportation  on  safety  and 
rulemaking  matters  related  to  the 
offshore  mineral  and  energy  industries. 
The  Committee  consists  of  14  regular 
members  who  have  particular  expertise, 
knowledge  and  experience  regarding  the 
transportation  and  other  technology, 
equipment,  and  techniques  that  are 
used,  or  are  being  developed  for  use,  in 
the  exploration  or  recovery  of  offshore 
mineral  resources.  The  advice  and 
recommendations  of  NOSAC  also  assist 
the  U.S.  Coast  Guard  in  formulating  U.S. 
positions  at  meetings  of  the 
international  Maritime  Organization. 


The  Committee  meets  at  least  once  a 
year  at  U.S.  Coast  Guard  Headquarters, 
Washington,  DC  or  another  location 
selected  by  the  Coast  Guard.  Special 
meetings  may  also  be  called. 
Subcommittee  meetings  are  held  to 
consider  specific  issues  as  required.  The 
Committee  charter  requires  membership 
to  be  distributed  among  particular 
segments  of  the  offshore  industry, 
including  representation  from  the 
general  public  and  environmental 
interests.  Applications  will  be 
considered  for  five  positions  that  expire 
or  become  vacant  in  January,  1996.  To 
be  eligible,  applicants  should  have 
experience  in  offshore  operations, 
drilling,  production,  construction,  or 
offshore  supply  vessel  operations.  Each 
member  serves  for  a  term  of  three  years. 
Members  of  the  Committee  serve  at  their 
own  expense,  and  receive  no  salary, 
reimbursement  of  travel  expenses,  or 
their  compensation  from  the  Federal 
Government. 

In  support  of  the  U.S.  Department  of 
Transportation's  policy  on  ethnic  and 
gender  diversity,  the  Coast  Guard  is 
especially  seeking  applications  from 
qualified  women  and  minority  group 
members. 

Dated:  Novemt)er  9, 1994. 
Joseph  J.  Angelo, 

Acting  Chief.  Office  of  Marine  Safety  Security 
and  Environmental  Protection. 
[PR  Doc.  94-28579  Filed  11-17-94;  8:45  am) 

BILUNC  CODE  4910-14-M 


[CGD  94-098] 

Differential  Global  Positioning  System, 
Hawaii  Region;  Environmental 
Assessment 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  has  prepared 
a  Programmatic  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  for 
implementing  a  Differential  Global 
Positioning  System  (DGPS)  Service  in 
the  Hawaiian  region  of  the  United 
States.  The  EA  concluded  that  there  will 
be  no  significant  impact  on  the 
environment  and  that  preparation  of  an 
Environmental  Impact  Statement  will 
not  be  necessarj'.  This  notice  announces 
the  availability  of  the  EA  and  FONSI 
and  solicits  comments  on  them. 
DATES:  Comments  must  be  received  on 
or  before  December  19, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 


room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Copies  of  the  EA  and  FONSI  may  be 
obtained  by  contacting  LCDR  George 
Privon  at  (202)  267-0297  or  faxing  a 
request  at  (202)  267-4427.  A  copy  of  the 
EA  (less  enclosures)  is  also  available  on 
the  Electronic  Bulletin  Board  System 
(BBS)  at  the  Navigation  Information 
Service  (NIS)  in  Alexandria,  VA,  (703) 
313-5910.  For  information  on  the  BBS, 
call  the  NIS  watchstander  at  (703)  313- 
5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  George  Privon,  Radionavigation 
Division,  (202)  267-0297. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Copies  of  the  Programmatic 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  are  available  as  described 
under  ADDRESSES.  The  Coast  Guard 
encourages  interested  persons  to 
comment  on  these  documents.  The 
Coast  Guard  may  revise  these 
documents  in  view  of  the  comments.  If 
revisions  are  warranted,  availability  of 
the  revised  documents  will  be 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  install  the 
equipment  necessary  to  implement  a 
Differential  Global  Positioning  System 
(DGPS)  service  in  the  Hawaiian  region 
of  the  United  States.  DGPS  is  a  new 
radionavigation  ser\'ice  that  improves 
upon  the  100  meter  accuracy  of  the 
existing  Global  Positioning  System 
(GPS)  to  provide  an  accuracy  of  better 
than  10  meters.  For  vessels,  this  degree 
of  accuracy  is  critical  for  precise 
electronic  navigation  in  harbors  and 
harbor  approaches  and  will  reduce  the 
number  of  vessel  groundings,  collisions, 
personal  injuries,  fatalities,  and 
potential  hazardous  cargo  spills 
resulting  from  such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  selected  two  sites  in  Hawaii  for  the 
DGPS  equipment.  The  sites  are  in  the 
vicinity  of  Upolu  Point,  HI  and  Kokoie 
Point,  HI.  The  sites  are  used  already  for 
related  purposes  and  were  chosen,  in 
part,  because  their  proposed  use  as 
consistent  with  their  past  and  present 
use,  thus  minimizing  further  impact  on 
the  environment.  The  Upolu  Point  site 
was  the  location  of  a  Loran  transmitting 
station  until  the  station  was  closed  on 
December  31, 1992.  The  Kokoie  Point 
site  is  on  an  existing  antenna  field  at  tin* 
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f  E  cific  Missile  Range.  DGPS  signal 
ti )  nsmissions  will  be  broadcast  in  the 
nptrine  radiobeacon  frequency  band 
(2B3.5  to  325  KHr)  using  less  than  230 
watts  (efSective  radiated  power).  Signal 
transmissions  at  these  lowirequency 
and  p>ower  levels  have  not  been  found 
to  be  harmful  to  the  surrounding 
environment. 

Proposed  Installations  at  Each  Site 

(a)  Radiobeacon  Antenna — The  Coast 
Guard  proposes  to  install  a  90  fool 
guyed  antenna  with  an  accompanying 
ground  plane  at  the  Upolu  Point  site.  At 
the  Kokoie  Point  site  a  150  foot  guyed 
antenna  with  an  accompanying  ground 
plane  will  be  installed.  A  ground  plane 
for  this  antenna  consists  of 
approximately  120  copper  radials  (6 
gauge  copper  wire)  installed  6  inches  (or 
less)  beneath  the  soil  and  projecting 
outward  from  the  antenna  ba.se.  The 
optimum  radial  length  is  300  feet. 
Wherever  possible,  a  cable  plow  method 
will  be  used  in  the  radial  installation  to 
minimize  soil  disturbance.  Installation 
of  the  ground  plane  may  require  some 

I  [tearing  of  bushes  on  the  site, 

(b)  DGPS  Antennas— Each  site  will 
require  two  10  foot  to  20  foot  masts  to 
support  four  small  (4  inches  by  18 
inches  diameter)  receiving  antennas. 
The  masts  will  be  installed  on  a 
i;oncrete  foundation.  These  masts  are 
net-ded  to  support  the  primary  and 
backup  reference  receivers  and  integrity 
monitors.  The  location  of  the  two  masts 
will  be  in  the  vicinity  of  the  electronic 
equipment  building  or  hut.  but  at  least 
50  feet  to  100  feet  from  existing 
structures. 

(c)  Equipment  shelter— A  10  foot  by 
16  foot  equipment  hut  will  be  needed  to 
house  the  DGPS  equipment  at  the  Upolu 
Point  site  while  an  existing  equipment 
building  will  be  used  at  the  Kokoie 
Point  site. 

(d)  Utilities— The  Coast  Guard 
proposes  to  use  available  commercial 
power  as  the  primary  source  for  the 
electronic  equipment.  A  telephone  line 
will  be  required  at  each  site  for  remote 
monitoring. and  operation. 

Description  of  Each  Site 

The  Upolu  Point  site  is  located 
approximately  20  miles  northwest  of 
Kamuela  on  the  island  of  Hawaii.  Until 
Decxjniber  1922,  the  Coast  Guard 
operated  a  Long  Range  Aid  to 
Navigation  (LOR.\N)  station  at  this  site. 
As  a  result,  the  site  contains  much  of 
the  infrastructure  required  for  DGPW. 
The  site  will  require  installation  of  a  90 
toot  guyed  antenna  and  a  10  foot  by  16 
foot  equipment  hut  to  house  the  DGPS 
electronic  equipment 


The  Kokoie  Point  site  is  located  on 
the  U.S.  Na\7  Barking  Sands  Pacific 
Missile  Range  on  the  island  of  Kauai. 
This  is  the  site  of  an  existing  antenna 
field.  Due  to  existing  of)erations,  most  of 
the  needed  infrastructure  for  DGPS  is 
already  in  place.  The  site  will  require 
the  installation  of  a  150  foot  guyed 
antenna. 

Implementation  of  a  DGPS  ser\ice  in 
the  Hawaiian  Region  is  detennined  to 
have  no  significant  effect  on  the  quality 
of  the  human  environment  or  require 
preparation  of  an  &ivironmental  Impact 
Statement. 

Dated:  Novemtier  14.  1994. 
R.C.  Houk. 

Captain.  U.S.  Coast  Guard  Acting  Chief. 
Office  of  Navigation  Safety  and  IVatemvy 
Services. 

IFR  Doc.  94-2H580  Filed  1 1-17-94:  8:45  anil 

BILUNG  CODE  4910-14.«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Dnig  .-Xdministration, 

HHS. 

ACTION;  Notice. 

SUMMARY:  This  notice  announces 
fortlic:oniing  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
813«  or  301^43-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number, 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisorj- 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  ad\  isory 
committee  meetings  art;  announced: 


Dental  Producte  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  December  5. 6, 
and  7. 1994. 9  a.m..  Renaissance  Hotel 
at  Tech  World.  Salons  A  and  B  of  the 
Renaissance  Ballroom,  999  Ninth  St. 
NW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations, 
December  5. 1994.  9  a.m.  to  1  p.m.;  open 
public  hearing,  1  p.m.  to  2  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  2  p.m. 
to  5  p.m.;  open  public  hearing, 
December  6. 1994, 9  a.m.  to  10  a.m., 
unle.ss  public  participation  does  not  last 
that  long;  open  com.mittee  discussion, 
10  a.m.  to  5  p.m.:  open  public  hearing, 
December  7, 1994, 9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
10  a.m.  to  5  p.m.;  Carol\Ti  A.  Tylenda, 
Center  for  Devices  and  Radiological 
Health  (HFZ-410).  Food  and  Drug 
Administration.  9200  Corporate  Blvd.. 
Rockville.  MD,  301-443-8897,  or  FDA 
Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington.  DC  area), 
Dtmtal  Products  Panel  of  the  Medical 
Devices  Advisor)*  Committee,  code 
12518. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effe<;tiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
uTiting.  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  28. 
1994.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  5. 1994.  the  committee  will 
discu.ss:  (1)  Dental  device  ingredient 
labeling,  and  (2)  a  draft  guidance 
document  for  temporomandibular  joint 
implants.  On  December  6. 1994,  the 
committee  and  the  Dental  Drug  Produds 
Panel  Plaque  Subcommittee  will  discuss 
over-the-counter  (OTC)  drug  products 
bearing  antiplaque  and  antiplaque- 
related  claims.  On  De^mber  7.  1994. 
the  committee  will  discuss  draft 
guidance  documents  for:  (1)  Dental 
endosseous  implants,  and  (2)  dental 
handpieces.  The  guidance  documents 
are  available  through  FD.\'s  Division  of 
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Small  Manufacturers'  Assistance  at  1- 
800-638-2041. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  a  pending  new  drug 
application  (NDA).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c}(4)). 

Biological  Response  Modifiers  Advisory 
Committee 

Date,  time,  and  place.  December  8 
and  9, 1994,  8  a.m..  Holiday  Inn— 
Bethesda,  Versailles  Ballroom  I.  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  December  8, 1994, 
8  a.m.  to  9  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to 
10:30  a.m.;  closed  committee 
deliberations,  10:30  a.m.  to  5  p.m.; 
closed  committee  deliberations. 
December  9, 1994,  8  a.m.  to  12:30  p.m.; 
open  committee  discussion,  12:30  p.m. 
to  1:30  p.m.;  William  Freas  or  Pearline 
Muckelvene,  Scientific  Advisors  and 
Consultants  Staff  (HFM-21).  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852. 
301-594-1054,  or  FDA  Advisory 
Committee  Information  Hotline.  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Biological 
Response  Modifiers  Advisory 
Committee,  code  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  2, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  8. 1994,  the  committee  will 
clarify  issues  related  to  the  safety  and 
efficacy  of  hematopoietic  support 
regimens  in  the  setting  of  myelotoxic 
chemotherapy  as  discussed  in  the  May 
25  and  26, 1994,  Biological  Response 
Modifiers  Advisory  Committee  meeting. 


The  committee  will  also  discuss 
prophylaxis  for  renal  allograft  rejection. 

Closed  committee  deliberations.  On 
December  8  and  9, 1994.  the  committee 
will  discuss  trade  secret  and/or 
confidential  commercial  information 
relevant  to  pending  IND's  .  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Medical  Imaging  Drugs  Advisory 
Committee 

Date,  time,  and  place.  December  9. 
1994.  9  a.m..  Parklawn  Bldg.,  conference 
rms.  D  and  E.  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a.m. 
unless  public  participation  does  not  last 
that  long;  closed  committee 
deliberations.  10  a.m.  to  3  p.m.;  Leander 
B.  Madoo,  Center  for  Drug  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443^695.  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301^43- 
0572  in  the  Washington,  DC  area). 
Medical  Imaging  Drugs  Advisory 
Committee,  code  12540. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  diagnostic  and  therapeutic 
procedures  using  radioactive 
pharmaceuticals  and  contrast  media 
used  in  diagnostic  radiology. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
vtrriting,  on  issues  pending  before  the 
Committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  25. 
1994.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  IND's  and  pending 
NDA's.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b  (c)(4)). 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  December  15 
and  16, 1994,  8  a.m..  Parklawn  Bldg., 
conference  rms.  D  and  E,  5600  Fishers 
Lane.  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  December 


15. 1994.  8  a.m.  to  9:30  a.m.;  open 
public  hearing.  9:30  a.m.  to  10:30  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion. 
10:30  a.m.  to  2  p.m.;  open  public 
hearing.  2  p.m.  to  2:30  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  2:30 
p.m.  to  4  p.m.;  open  public  hearing,  4 
p.m.  to  4:30  p.m.,  unless  puMic 
participation  does  not  last  that  long; 
open  committee  discussion.  4:30  p.m.  to 
5  p.m.;  open  committee  discussion. 
December  16, 1994.  8  a.m.  to  11  a.m.; 
open  public  hearing.  11  a.m.  to  11:30 
a.m..  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  11:30  a.m.  to  2:15  p.m.; 
closed  committee  deliberations,  2:15 
p.m.  to  3  p.m.;  Linda  A.  Smallwood, 
Office  of  Blood  Research  and  Review 
(HFM-350),  Center  for  Biologies 
Evaluation  and  Research.  Food  and 
Drug  Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448.  301- 
594-6700,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-6138 
(301-443-0572  in  the  Washington.  DC 
area).  Blood  Products  Advisory 
Committee,  code  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  5, 1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  'evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  the 
morning  of  December  15, 1994.  the 
committee  will:  (1)  Discuss  and  provide 
recommendations  on  product  recalls 
related  to  inadvertent  collections  from 
donors  with  Creutzfeldt-Jakob  disease; 
and  (2)  hear  a  presentation  and  discuss 
donor  safety  and  product  dose  issues  on 
collection  of  two  units  of  red  cells  at  a 
single  donation.  In  the  afternoon,  the 
committee  will  discuss  the  retrieval  of 
products  that  originate  from  donors  who 
subsequently  test  positive  for  viral 
markers  of  bloodborne  transmissible 
infections.  The  agency  is  announcing 
the  intent  to  make  available  3  weeks 
prior  to  the  meeting,  a  draft  document 
on  the  latter  issue  to  be  discussed  at  the 
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meeting.  Requests  for  single  copies  of 
the  draft  document  may  be  made  to  the 
Division  of  Congressional,  International, 
and  Consumer  Affairs  (HFM-11),  Center 
for  Biologies  Evaluation  and  Research, 
rm.  200N,  1401  Rockville  Pike. 
Rockville,  MD  20857.  301-594-2000. 
On  the  morning  of  December  16, 1994. 
the  committee  will:  (l)  Hear  an 
informational  presentation  on  Hepatitis 
C  virus  safety  of  immune  globulins,  and 
(2)  discuss  issues  pertaining  to  the 
clinical  validation  of  nucleic  acid  assays 
used  for  patient  and  drug  monitoring  in 
human  immune  deficiency  virus 
disease.  In  the  afternoon,  the  committee 
will  discuss  the  report  of  the  intramural 
scientific  review  for  the  Laboratory  of 
Hepatitis,  Division  of  Transfusion 
Transmitted  Diseases.  Office  of  Blood 
and  Blood  Research,  Center  for 
Biologies  Evaluation  and  Research. 

Closed  committee  deliberations.  On 
December  16. 1994.  the  committee  will 
discuss  information  relevant  to  the 
intramural  scientific  review  report, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(6)).  ' 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each  " 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 


otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open'portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisor)'  committee  meetings  ^o 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 


compiled  for  law  enforcement  purposes, 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
fnistrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advison,- 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  November  15. 1994. 
Linda  A.  Suydam. 

Interim  Deputy  Commissionerfor  Operations. 
IFR  Doc.  94-28636  Filed  11-17-94;  8:45  am) 

BILUNG  COOE  4160-01-F 


Pesticide  Residue  Monitoring  Data 
Base  for  Fiscal  Year  1993;  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Fiscal  Year  (FY)  1993 
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pesticide  residue  monitoring  data  on 
computer  diskettes.  This  is  the  second 
annual  comprehensive  compilation  and 
public  release  of  FDA  monitoring  data 
for  pesticide  residues  in  foods.  The 
agency  is  making  the  information 
available  on  computer  diskettes  to 
facilitate  its  dissemination  to  interested 
persons. 

ADDRESSES:  Pesticide  residue 
mcMiitoring  data  on  computer  diskettes 
may  be  ordered  from  the  National 
Technical  Information  Service  (NTIS). 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd..  Springfield  VA  22161. 
Orders  must  reference  NTIS  order 
number  PB94-501681  and  include  a 
payment  of  $50.00  for  each  copy  of  the 
data  base.  In  addition  there  is  a 
handling  fee  of  $4.00  for  one  copy  of  the 
data  base.  $6.00  for  two  copies,  and 
$8.00  for  three  or  more  copies.  Pa5Tment 
may  be  made  by  check,  monej*  order, 
charge  card  (American  Express,  VISA, 
or  MasterCard),  or  by  billing 
arrangements  made  with  NTIS.  Charge 
card  orders  must  include  the  charge 
account  number  and  expiration  date. 
For  telephone  orders  or  further 
information  on  placing  an  order  call 
NTIS  at  703-487-1650. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  G.  Houston,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
308),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204, 
202-205-4152. 

SUPPI^MENTARY  MFORMATICN:  FDA  is 
making  available  its  FY  93  pesticide 
residue  monitoring  data  as  a  set  of  three 
personal  computer  diskettes.  The  data 
base  includes  FDA  pesticide  monitoring 
coverage  and  findings  for  FY  93  by 
country/food  product/pesticide 
combination.  The  data  base  is 
accompanied  by  a  search  program  and 
report  formats,  written  in  dBase  III+. 
Each  ye.nr  FDA  receives  numerous 
requests  for  these  data.  FDA  has 
determined  that  it  will  facilitate 
dissemination  of  these  data  to  interested 
persons  if  the  agency  provides  for  their 
general  availability  in  a  standardized 
diskette.  A  user's  manual  will  be 
provided  that  contains  installation 
instructions  and  describes  the  structure 
and  content  of  the  data  base. 

Dated:  Novnmbur  10,  1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  Jor  Policy. 
|FR  Doc.  94-28.504  Filetl  11-17-94;  8:4.S  am) 
BILLING  CO0€  41<0-01-F 


[Docket  No.  92H-043^ 

Citizen  Petition  Regarding  tt>e  Food 
and  Drug  Administration's  Policy  on 
Promotion  of  Unapproved  Uses  of 
Approved  Drugs  and  Devices;  Request 
foi;  Comments 

AGENCY:  Food  and'Drug  Administration. 
HHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
comment  on  a  citizen  petition  from  the 
Washington  Legal  Foundation  (WLF). 
The  petition  requests  that  FDA 
withdraw  the  document  entitled.  "Draft 
Policy  Statement  on  Industry-Supported 
Scientific  and  Educational  Activities," 
(hereinafter  referred  to  as  the  draft 
policy  statement)  which  was  published 
in  the  Federal  Register  on  November  27, 
1992.  The  draft  policy  statement  was 
intended  to  provide  guidance 
concerning  educational  and  scientific 
activities  that  may  be  supported  by 
industry  without  causing  them  to  be 
regulated  as  advertising  or  promotional 
labeling.  The  draft  policy  statement  was 
intended  to  facilitate  the  flow  of  reliable 
information  about  FDA-regulated 
products.  Nonetheless,  the  petition 
claims  that  the  draft  policy  statement 
and  FDA's  regulation  of  the  promotion 
of  unapproved  uses  generally  are 
contrary  to  the  First  Amendment's 
protection  of  speech  and  interfere  with 
health  care  professionals'  provision  of 
effective  medical  care.  The  petition 
requests  that  FDA  formally  adopt  a 
policy  stating  that,  while  drug  and 
medical  device  manufacturers  should 
not  label  their  products  for  imapproved 
uses,  they  will  not  be  subjed  to 
regulatory  action  for  facilitating  the 
dissemination  of  "truthful"  information 
about  such  unapproved  uses.  This 
noticerequests  comments  on  the 
petition  and  certain  questions  regarding 
the  draft  policy  statement  r>u(\  FDA 
regulation  of  promotion  ol  un.-ipproved 
uses. 

DATES:  Submit  written  comments  by 
February  16, 1995. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
.105),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockviile.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Uisa 
B.  G.  Bernstein  or  Fiiilip  L.  Chao.  Office 
of  Policy  (HF-23),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockviile,  MD  20857,  301-443-2831. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Traditionally.  FDA  has  regarded 
industry-supported  communication, 
including  scientific  and  educational 
activities  on  human  and  animal  drugs, 
biologic  products,  and  medical  devices 
for  health  care  professionals,  as 
activities  subject  to  regulation. 

In  general,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  and  the 
Public  Health  Service  Act.  any  person 
who  wishes  to  introduce  or  deliver  for 
introduction  into  interstate  commerce 
any  new  drug,  biological  product,  or 
new  animal  drug  must  demonstrate  that 
the  product  is  safe  and  effective  for  its 
intended  uses  (see  sections  505(a)  and 
512(a)  of  the  act  (21  U.S.C.  355(a)  and 
360b(a))  and  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262)).  Any 
person  who  wishes  to  introduce  or 
deliver  for  introduction  into  interstate 
commerce  a  new  medical  device  must 
either  demonstrate  that  the  device  is 
safe  and  effective  for  its  intended  uses 
or  that  it  is  substantially  equivalent  to 
another  device  for  which  such  a 
showing  is  not  required.  (See  sec.tions 
510{k),  513(f),  and  515(a)  of  the  act  (21 
U.S.C.  360(k),  360c(f),  360e(a)).)  Such 
demonstrations  of  product  safety  and 
efficacy  usually  consist  of  data  and 
information  derived  from  clinical 
investigations  and  presented  as  part  of 
a  marketing  application.  The  marketing 
application  also  contains  information 
regarding  the  product's  intended  uses, 
the  patient  population  (including  any 
special  conditions,  restrictions,  or 
limitations  for  segments  of  the 
population,  such  as  children,  pregnant 
women,  or  the  elderly),  potential 
adverse  events  associated  with  the 
products  use,  and  technical  information 
about  the  product  (see,  e.g.,  21  CFR 
314.50.  514.1,  601.25.  and  814.20).  If 
FDA  agrees  that  a  product  is  safe  and 
effective  for  its  intended  use,  as 
reflected  in  the  marketing  application,  it 
approves  the  application  and  the 
product's  professional  labeling.'  The 
uses  that  are  approved  by  the  agency  are 
sometimes  referred  to  as  "labeled"  uses 
because  they  appear  in  the  product's 
approved  labeling.  Uses  that  do  not 
appear  in  the  labeling  and  are  not 
approved  by  the  agency  are  referred  to 
ns  "unapproved,"  "unlabeled,"  "off- 
label,"  or  "extra-label"  uses. 

If  labeling  for  a  drug  or  device  fails  to 
contain  adequate  directions  for  use.  the 


'  In  Ihe  case  of  biologic  products,  the  firm  vnaft 
iniliiilly  file  both  an  establishment  license 
iippliuition  ami  a  product  license  applicdiiun.  U|mjii 
simultanooiis  approval,  the  firm  is  granted  a  U.S. 
license.  Once  licensed.  Ihe  firm  may  enter  the 
licensed  |>roducl  into  interstate  commerce. 


drug  or  device  may  be  deemed  to  be 
misbranded  under  section  502(f)  of  the 
act  (21  U.S.C.  352(0)  and  subject  to 
seizure  and  other  penalties.^ 
Prescription  drugs,  prescription  medical 
devices,  and  restricted  medical  devices 
are  also  misbranded  unless  "all 
advertisements  and  other  descriptive 
printed  matter  issued  or  caused  to  be 
issued  by  the  manufacturer,  packer,  or 
distributor"  contain  a  brief  summary  or 
statement  of  the  product's  effectiveness 
or  intended  uses,  side  effects,  and 
contraindications  (see  sections  502{n) 
and  502(r)  of  the  act  (21  U.S.C.  352(n) 
and  352(r))).  A  drug  or  device  is 
misbranded  in  accordance  with  section 
502(a)  of  the  act  (21  U.S.C.  352(a))  if  its 
labeling  is  false  or  misleading. 
Additionally,  medical  devices  are 
considered  to  be  misbranded  under 
section  502(o)  of  the  act  (21  U.S.C. 
352(o))  if  a  notice  or  other  information 
was  not  provided  in  accordance  with 
the  provisions  of  section  510(k)  of  the 
act.  The  listing  of  unapproved  uses  in 
the  labeling  or  advertising  of  an 
approved  device  results  in  an 
adulterated  medical  device  under 
section  501(f)(1)(B)  of  the  act  (21  U.S.C. 
351(f)(1)(B)). 

FDA  has  long  regulated  drugs  and 
devices  (including  biological  products 
and  animal  drugs)  based  on  the 
intended  uses  for  the  products.  Under 
section  201  of  the  act  (21  U.S.C.  321), 
which  defines  the  terms  "drug"  and 
"device,"  the  intended  use  of  an  article 
determines  whether  the  article  is  a  drug 
or  a  device.  The  package  insert  or 
product  manual  (approved  professional 
labeling)  which,  for  approved  and/or 
licensed  products,  physically 
accompanies  the  approved  product,  sets 
forth  the  uses  for  which  the  product  has 
been  demonstrated  to  be  safe  and 
effective.  The  package  insert  and 
product  manual  are  not,  however,  the 
sole  means  by  which  manufacturers 
proxide  information  on  their  products  to 
health  care  professionals  and 
consumers.  The  agency  thus  regulates 
products  based  not  only  on  information 
provided  "with"  the  product,  but  also 
based  on  information  disseminated  by 
manufacturers  in  other  contexts,  such  as 
scientific  and  educational  meetings  and 
symposia,  books,  and  articles,  in  part 
because  all  of  these  materials  can  create 
new  intended  uses  for  the  products, 
which  must  be  reflected  in  the  labeling 
of  the  products. 

This  longstanding  regulatory  scheme 
has  been  challenged  in  a  citizen  petition 
filed  by  the  WLF  on  October  22. 1993 


'  Biological  products  are  also  drugs  or  devices 
and.  therefore,  subject  to  regulation  under  the 
misbcanding  provisions  of  the  act. 


(Docket  No.  92N-0434/CP1).  The 
petitioner  asks  FDA  to  adopt  a  formal 
new  policy  that: 

*  *  •  recognizes  the  important  role  played 
by  off-label  uses  of  approved  drugs  and 
medical  devices  in  tiie  proper  administration 
of  health  care  *  •  *  and  that  declares  that 
FDA  will  not  interfere  in  non-labeling 
activities  of  drug  and  medical  device 
manufacturers  whose  effect  is  to  promote- 
through  the  dissemination  of  truthful 
medical  information— off-label  (unapproved) 
uses  of  approved  drugs  and  medical  devices. 

(See  petition  at  page  3.) 
The  petitioner  requests  specifically  that 
the  agency  withdraw  its  Draft  Policy 
Statement  on  Industry-Supported 
Scientific  and  Educational  Activities  (57 
FR  56412,  November  27, 1992),  see 
petition  at  page  3,  and  acknowledge  that 
manufacturers  can  provide  information 
on  unapproved  uses  through  the 
dissemination  of  books  and  through 
scientific  and  educational  activities  for 
health  care  professionals.  (See  petition 
at  pages  7  through  12,  and  17.) 

In  support  of  this  position,  the 
petitioner  argues  that  the  agency's 
policy  on  promotion  of  unapproved 
uses  is  detrimental  to  patient  care.  The 
petitioner  asserts  that  oncologists  and 
orthopedic  physicians  commonly  use 
approved  drugs  and  devices  for 
unapproved  indications  and  believes 
that  the  public  interest  is  best  served  by 
the  widest  possible  dissemination  of 
accurate  information  about  unapproved 
uses.  The  petitioner  views  FDA's  policy 
as  contrary  to  this  interest  and  asserts 
that  FDA  intends  to  prevent  the 
dissemination  of  information  on 
unapproved  uses  and  eliminate  all 
unapproved  uses  of  approved  drugs  and 
medical  devices.  (See  petition  at  page 

The  petitioner  also  argues  that  FDA's 
policy  is  legally  unsound.  The 
petitioner  asserts  that  the  act  does  not 
provide  authority  for  such  a  policy  and 
that  the  policy  violates  the  First 
Amendment  to  the  Constitution. 

The  petition  is  based,  in  part,  on 
erroneous  interpretations  of  FDA  policy. 
The  petitioner  asserts,  without  basis, 
that  FDA  fails  to  acknowledge  the 
importance  to  physicians  of  reliable 
information  on  unapproved  uses,  that 
FDA  seeks  to  eliminate  all 
dissemination  of  information  on 
unapproved  uses,  and  ultimately,  that 
FDA  intends  to  eliminate  all 
unapproved  uses  of  FDA-regulated 
products  by  physicians. 

FDA  disagrees  with  the  petition's 
characterization  of  FDA  policy.  The 
draft  policy  statement  does  not  prohibit 
discussion  of  unapproved  uses. 
However,  based  on  its  experience,  FDA 
has  found  that  the  promotion  of 


unapproved  uses  by  manufacturers  of 
the  promoted  products  can  subject 
patients  to  unnecessar>'  and  dangerous 
risks.  Nevertheless,  because  the  petition 
raises  fundamental  questions  regarding 
FDA's  regulation  of  the  safety  and 
effectiveness  of  therapeutic  and 
diagnostic  products.  FDA  believes  that  a 
full  airing  of  these  issues,  with  an 
opportunity  for  all  interested  parties  to 
comment  in  writing,  will  be  useful  to 
the  agency,  the  regulated  industr>',  and 
the  interested  public. 

II.  FDA  Policy  on  Promotion  of 
Unapproved  Uses 

Over  a  decade  ago,  the  FDA  Drug 
Bulletin  informed  the  medical 
community  that  "once  a  (drug!  product 
has  been  approved  for  marketing,  a 
physician  may  prescribe  it  for  uses  or  in 
treatment  regimens  of  patient 
populations  that  are  not  included  in 
approved  labeling."  The  publication 
further  stated  that: 

"unapproved"  or.  more  precisely, 
"unlabeled"  uses  may  be  appropriate  and 
rational  in  certain  circumstances,  and  may. 
in  fact  reflect  approaches  to  drug  therapv  that 
have  been  extensivelv  reported  in  medical 
literature  *  *  •  Valid  new  uses  for  drugs 
already  on  the  market  are  often  first 
discovered  through  serendipitous 
observations  and  therapeutic  innovations, 
subsequently  confirmed  by  well-planned  and 
executed  clinical  investigations. 

[See  FDA  Drug  Bulletin  12:4-5.  1982.)3 
The  agency  and  its  representatives  have 
restated  this  policy  on  numerous 
occasions.  * 

At  the  same  time,  FDA  recognizes  the 
need  to  ensure  that  data  are  generated 
from  adequate  and  well-controlled 
studies  to  determine  a  product's  safety 
and  effectiveness  for  its  intended  uses 
and  that  the  label  of  the  product  can  be 
updated  to  reflect  the  new  uses. 
Promotion  of  unapproved  uses  can 
encourage  physicians  and  patients  to 
make  decisions  based  on  statements  or 
claims  that  are,  in  many  cases, 
supported  by  little  or  no  data.  Thus, 
FDA's  position  is  that  the  promotion  of 
unapproved  uses,  either  by  companies 
or  other  parties  that  benefit  by  the 
promotion,  can  place  physicians  and 


'  Similarly,  the  agency  does  not  inter\ene  in 
unapproved  use  of  devices  in  the  absence  of  a 
significant  public  health  concern  or  significant  risk 
to  the  patient. 

*  FDA  representatives  have  described  the  policy 
in  professional  journals,  e.g..  Nightingale.  S.  L. 
""Use  of  Drugs  for  Unlabeled  Indications."'  American 
Family  Physician.  269.  September  1966. 
Nightingale.  S.  L..  "Unlabeled  Use  of  Approved 
Drugs.""  Drug  Information  foumal.  26:141-147. 
1992.  and  in  public  meetings,  e.g..  Young.  F.  E.. 
"Paying  for  Progress:  Reimbursement  and  Regulated 
Medical  Products:  Speech  for  the  Blue  Cro.ss  and 
Blue  Shield  Association.""  Technologv  Management 
Conference.  Chicago.  November  1. 1988. 
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patients  in  positions  wliere  they  cannot 
make  an  informed,  unbiased  decision.  It 
can  also  decrease  the  incentive  of 
sponsors  to  conduct  the  well-controlled 
clinical  investigations  that  are  necessary 
to  demonstrate  whether  the  products  are 
safe  and  effective  for  their  intended 
uses.  Without  well-controlled  trials, 
physicians  will  not  have  the 
information  needed  to  optimally  use  the 
product. 

A  product's  intended  use  is  usually 
primarily  a  function  of  the  manner  in 
which  a  company  characterizes  its 
product  in  the  maiicetplace.  The 
agency's  focus  on  the  company's 
characterization  of  its  product  in  the 
marketplace  leads  naturally  to  an 
examination  of  information 
disseminated  by  or  on  behalf  of  a 
company,  in  addition  to  the  approved 
labeling  that  physically  accompanies 
the  product,  the  indications  for  use  set 
forth  in  the  approved  labeling  provided 
with  the  product  may  not  necessarily 
reflect  the  uses  for  which  the  company 
is  actually  marketing  its  product.  The 
agency's  experience  over  the  years  in 
regulating  drug  and  device  safety  and 
effectiveness  has  demonstrated  that 
regulatory  control  over  package  inserts, 
user  manuals,  and  traditional 
advertising  formats  may  be  rendered 
meaningless  if  the  company  is  free  to 
engage  in  aggressive  promotion  outside 
of  these  formats.  The  agency  has  thus 
traditionally  evaluated  the  promotion  of 
drugs  and  devices  through  various  other 
avenues  of  communication,  including 
books,  reprints  of  articles  from  scientific 
journals,  and  scientific  and  educational 
symposia,  to  determine  whether  the 
products  are  being  improperly  promoted 
with  respect  to  the  approved  labeling  for 
the  product. 

Tnis  longstanding  policy  is  best 
reflected  in  the  agency's  application  of 
the  statuiory  requirement  that  the 
labeling  of  drugs  and  devices  bear 
adequate  directions  for  use.  (See  section 
502(f)(1)  of  the  act).  The  courts  have 
agreed  with  the  agency  that  this 
provision  requires  information  not  only 
on  how  the  product  is  to  be  used,  but 
also  on  what  the  product  is  to  be  used 
for.  In  Alberty  Food  Products  Co.  v. 
United  States,  185  F.2d  321.  325  (9th 
Cir.  1950),  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  found  a 
product  to  be  misbranded  because  its 
labeling  failed  to  bear  a  description  of 
therapeutic  uses  suggested  by  the 
company  in  newspaper  advertisements. 

Following  the  Alberty  case,  the 
agency  promulgated  a  regulation 
providing  that  the  company's 
responsibility  to  provide  labeling  for  all 
intended  uses  is  broad  and  objective, 
and  reaches  uses  suggested  outside  of 


traditional  labeling  and  advertising 
formats.  The  regulation  provides,  in 
relevant  part,  that  the  term  "intended 
uses"  refers  to: 

•  •  •  the  objective  intent  of  the  persons 
legally  responsible  for  the  iat)eling  of  drugs. 
The  intent  is  determined  by  such  persons' 
expressions  or  may  be  shown  by  the 
circumstances  surrounding  the  distribution 
of  the  article.  This  objective  intent  may.  for 
example,  be  shown  by  labeling  claims, 
advertising  matter,  or  oral  or  written 
statements  by  such  persons  or  their 
representatives.  It  may  he  shown  by  the 
circumstances  that  the  article  is,  with  the 
knowledge  of  such  persons  or  their 
representatives,  offered  and  used  for  a 
purpose  for  which  it  is  neither  lal)eled  nor 
advertised.  *  *  * 

(See  21  CFR  201.128.  See  also  21  CFR 
801.4;  United  States  V.  Three  Cartons, 
More  or  Less.  "No.  26  Formula  CM  etc.," 
132  F.  Supp.  569,  574  (S.D.  Cal.  1952).) 

Information  disseminated  by 
companies  in  contexts  such  as  scientiHc 
and  educational  meetings,  symposia, 
books,  and  articles  may  provide 
evidence  of  a  regulated  product's 
intended  use.  If  these  formats  include 
statements  promoting  a  use  that  is 
inconsistent  with  the  product's 
approved  labeling,  the  product  is 
misbranded  for  failure  to  bear  labeling 
with  adequate  directions  for  use. 

FDA  also  finds  support  for  its  policy 
of  examining  a  broad  array  of 
information  disseminated  by  companies 
in  the  general  grant  of  authority  over 
labeling  and  advertisements.  Section 
201  (m)  of  the  act  defmes  the  term 
"labeling"  to  include  all  "written, 
printed,  or  graphic"  materials 
"accompanying"  a  regulated  product. 
The  Supreme  Court  has  agreed  with  the 
agency  that  this  definition  is  not  limited 
to  materials  that  physically  accompany 
a  product.  "Labeling"  may  include 
materials  that  supplement  or  explain  a 
product  that  are  disseminated  in  direct 
mail,  and/or  otherwise  distributed  by  or 
on  behalf  of  the  company.  The  Court  has 
deemed  the  textual  relationship 
between  the  materials  and  the  products 
to  be  fundamental.  [Kordel  v.  United 
States.  335  U.S.  345,  349-3.50  (1948).) » 

The  agency  has  adopted  a  similar 
interpretation  of  the  term 
"advertisement,"  which  appears  in 
section  502(n)  of  the  act  (prescription 
drugs),  and  in  section  502(q)  of  the  act 
(restricted  devices).  Although  the  act 
does  not  define  the  term 


'  See  also  United  Stales  v.  Vrbulril.  335  US  35.S 

(1948);  United  Slates  V.  Articles  of  Drug Oals 

Tupelo  Blossom  U.S.  Fancy  Pure  Homy."  344  F.  2d 
288  (6lh  Cir.  1965);  United  States  v.  Articles  of 
Dnig.  32  F.R.D.  32  (.S.D.  III.  1963);  United  States  v. 
Eii^t  Cartons  Containing  "Plonlolion  'the  Original' 
etc..  ^4olosses:'  103  F.  Supp.  626, 627  (W.D.  N.Y. 
1951). 


"advertisement,"  section  502(n)  of  the 
act  indicates  that  "advertising"  does  not 
include  materials  regulated  as  labeling. 
In  addition,  the  legislative  histories  of 
the  1938  act  and  the  1962  amendments 
to  the  act  support  a  broad  construction 
of  what  constitutes  "advertising."  Thus, 
the  agency  interprets  the  term 
advertisement  to  include  information 
(other  than  labeling)  that  originates  from 
the  same  source  as  the  product  and  that 
is  intended  to  supplement  or  explain 
the  product.  (See  also  21  CFR 
801.109(d)  that  states  a  prescription 
medical  device  must  bear,  among  other 
things,  labeling  containing  adequate 
directions  for  use  for  all  advertised  uses 
or  it  may  be  considered  to  be 
misbranded.) 

The  statutory  requirement  of  adequate 
directions  for  use  and  the  statutory 
concepts  of  labeling  and  advertisements 
limit  the  ability  of  companies  to 
disseminate  information  on  unapproved 
uses.  However,  because  the  agency 
recognizes  the  importance  of 
dissemination  of  reliable  scientific 
information  on  both  approved  and 
unapproved  uses,  it  has  developed  a 
number  of  policies  related  to 
di.ssemination  of  such  information. 

In  October  1991.  FDA  informally 
released  an  early  draft  document  called 
"Drug  Company  Supported  Activities  In 
Scientific  or  Educational  Contexts:  Draft 
Concept  Paper"  (hereinafter  referred  to 
as  the  draft  concept  paper).  The  draft 
attempted  to  clarify  FDA's  position  on 
industry-supported  scientific  and 
educational  activities.  Certain  elements 
of  the  draft  concept  paper  met  some 
resistance  from  the  regulated  industry, 
health  care  professional  organizations, 
and  academic  communities.  With 
substantial  input  irom  these  and  other 
interested  parties,  FDA  developed  the 
draft  policy  statement  which  was 
published  in  the  Federal  Register  on 
November  27, 1992,  for  public 
comment,  and  which  is  now  one  of  the 
subjects  of  the  WLF  Petition.  The  draft 
policy  statement  is  part  of  an  effort  to 
produce  a  policy  statement  that 
reasonably  accommodates  the  need  for 
industrj'-supported  scientific  and 
educational  activities  and  the  need  to 
regulate  industry  labeling  and 
advertising  in  accordance  with  the  at;t 
and  the  Public  Health  Service  Act.  (See 
Draft  Policy  Statement  on  Industry- 
Supported  Scientific  and  Educational 
Activities  at  57  FR  56412.)  The  draft 
poli,cy  statement  distinguishes  betwef  n 
company-supported  scientific  and 
educational  activities  that  are 
independent  of  the  influence  of  the 
supporting  company  and  those  that  are 
not.  The  content  of  independent 
activities  would  not  be  regulated  by 


FDA.  The  purpose  of  the  draft  policy 
.statement  is  to  clariiy  this  distinction. 

The  draft  policy  statement  focuses 
largely  on  the  relationship  between  the 
supporting  company  and  the 
independent  provider  responsible  for 
developing  the  activity  in  which 
information  is  disseminated.  The  agen<;y 
M<;neraily  seeks  to  determine  whether 
the  activity  is  designed  to  be  a 
promotional  vehicle  for  the  supporting 
company's  products  or  an  independent 
educational  program.  The  draft  policy 
statement  recommends  that  the 
supporting  company  enter  into  a  written 
nr;reeinent  with  the  provider,  making 
clear  that  the  funded  event  is  not  to  be 
ii  promotional  program  for  the 
supporting  company,  but  rather  is 
intended  to  be  an  independent  scientific 
or  educational  activity,  controlled  in 
content  and  format  by  the  provider  and 
c:haracterized  by  balance,  objectivity, 
scientific  rigor,  and  appropriate 
disclosure  of  financial  support  or 
conflicts  of  interest.  The  draft  policy 
statement  states,  in  part,  that: 

!i!f  the  company  abides  Ijy  such  a  written 
.igroement  and  does  not  otherwise 
ciruimvent  its  purpose,  the  agency  <ioes  not 
intend  to  regulate  the  activity  under  the 
labeling  and  advertising  provisions  of  the  act. 
iiiir  under  the  reporting  requirements  related 
to  labeling  or  as  advertisements. 
(.57  FR  56413.) 

Under  the  draft  policy  statement, 
companies  could  provide  financial, 
logistical,  and  technical  support  for  tiie 
program  without  being  held  responsible 
tor  the  program's  content  for  regulatory 
j>urposes. 

In  preparing  the  draft  policy 
statement,  FDA  conducted  an  extensive 
outreach  effort  with  scientific  and 
health  care  professionals,  industry, 
consumer  groups,  and  other  government 
agencies.  FDA  proceeded  in  this  fashion 
l«cause  it  recognized  the  delicate 
balance  required  to  accommodate  the 
need  for  industry-supported  st;ientific 
and  educational  activities  and  the 
statutory  mandate  that  products  be  safe 
and  effective  for  tlieir  intended  uses.  In 
developing  the  draft  policy  statement, 
senior  agency  officials  met  with 
representatives  from  the  American 
Medical  Association,  the  Accreditation 
Council  for  Continuing  Medical 
Education,  the  Pharmaceutical 
Manufacturers  Association  (now  calhtd 
the  Pharmaceutical  Research  & 
Manufacturers  of  America),  the 
As-sociation  of  American  Medi<;a! 
Colleges,  the  Health  Industry 
Manufacturers'  As.sociation.  the 
Pharmaceutical  Advertising  Council,  the 
Ai:;t(rican  Osteopathic  As.sociation.  the 
Anmrican  Council  on  Pharmaceutical 
tidi  cation,  and  others. 


Written  comments  submitted  to  the 
agency  after  publication  of  the  draft 
policy  statement  were  predominantly 
supportive.  Those  supporting  the  draft 
policy  statement  included,  among 
others,  the  American  Medical 
Association,  the  Pharmaceutical 
Manufacturers  Association,  the 
American  Dental  Association,  the 
Accreditation  Council  for  Continuing 
Medical  Education,  the  American 
Nurses  Association,  the  American 
Academy  of  Family  Physicians,  the 
University  of  Arizona  Health  Sciences 
Center,  the  University  of  Kentucky,  the 
MOET  Institute,  and  the  American 
Association  of  Dental  Schools. 

Most  comments  supported  the  draft 
policy  statement  and  sought  only  minor 
changes  or  clarifications.  Some 
comments  said  that  the  draft  policy 
statement  was  not  sufficiently 
restrictive.  One  comment  said  that  the 
draft  policy  statement  "represents  a 
cave-in  to  drug  industr>7organized 
medicine  pressures."  (Jther  comments 
argued  that  the  policy  exceeded  FDA's 
authority  under  the  act  or  unjustifiably 
expanded  FDA's  legal  authority.  Some 
comments  claimed  FDA's  authority  in 
this  area  is  limited  by  the  First 
Amendment's  protections  afforded  to 
commercial  speech  or  that  the  draft 
policy  statement  restricts  a  company's 
ability  to  engage  in  free  scientific 
exchange.  Several  comments  sought 
clarification  of  the  draft  policy 
statement's  application  beyond  live 
presentations.  Certain  comments 
requested  that  the  draft  policy  statement 
exempt  written  or  other  enduring 
materials  from  its  scope. 

In  addition  to  dissemination  through 
live,  oral,  independent  and 
nonpromotional  educational  activities. 
such  as  certain  svmposia,  information 
on  unapproved  uses  may  be 
dis.seminated  through  the  submission  of 
original  research  to  peer-reviewed 
publications.  The  agency  has  recognized 
the  need  among  heahh  care 
professionals  for  peer  review  and 
dissemination  of  the  latest  significant 
scientific  data  and  information  on  drugs 
and  devices  in  scientific  journals.  The 
agencv'  has  thus  followed  a  course  under 
which  it  may  refrain  from  regulating  the 
dis.semi nation  of  information  on 
unapproved  uses  if  the  dissemination 
involves  submission  of  original  research 
to  peer-reviewed  journals. 

Undercurrent  FD.A  policy,  companies 
may  also  disseminate  infonnation  on 
unapproved  uses  in  response  to 
unsolicited  requests  for  scientific 
information  from  health  care 
professionals.  Scientific  departments 
within  regulated  companies  generally 
maintain  a  large  body  of  information  on 


their  products.  When  health  care 
professionals  request  such  information, 
companies  can  provide  responsive, 
nonpromotional.  balanced,  scientific 
information,  which  may  include 
information  on  unapproved  uses, 
without  subjecting  their  products  to 
regulation  based  on  the  information. 
This  policy  permits  companies  to 
inform  health  care  professionals  about 
the  general  body  of  information 
available  froni  the  company. 

Companies  may  also  disseminate 
independently  prepared  educational 
materials  that  contain  product 
information.  As  discussed  above,  the 
agency's  general  exercise  of  regulatorv 
authority  over  compiany  dissemination 
of  books  and  similar  materials 
containing  product  information  is  well 
established  in  the  case  law.  However, 
agency  policy  is  to  permit  dissemination 
of  materials  that  are  independently 
prepared,  are  prepared  .solely  for 
educational  use.  are  in  the  form  of 
balanced  educational  material,  are  not 
promotional  in  nature,  cover  a  number 
of  different  products,  and  are  not 
associated  in  any  way  with  a 
promotional  campaign  for  a  specific 
product. 

Although  recognized  medical 
textbooks  have  been  disseminated  bv 
companies  under  this  policy, 
dissemination  of  materials  that  are  not 
recognized  by  health  care  professionals 
or  are  not  independently  prepared  mav 
lead  to  agency  regulation.  Thus,  as  in 
the  matter  raised  by  the  petitioner 
involving  "edited"  versions  of  a 
recognized  textbook,  the  agency  has 
informed  companies  that  'heir  products 
may  be  subject  to  regulati  jn  based  on 
the  dissemination  of  books  that  are 
designed  or  edited  by  or  for  the 
company  (so-called  "custom" 
textbooks). 

„  FDA  has  met  with  the  Amentum 
Medical  Writers  Association  and  the 
American  Medical  Publishers  regarding 
FDA's  de\-elopment  of  a  polic\' 
clarification  that  s|>ecifically  addresses 
"enduring  materials."  (The  term 
"enduring  materials"  refers  to  items 
such  as  books,  reprints  of  articles,  and 
other  printed  material,  as  well  as 
progmnmied  c-ourse  materials  and 
electronic  or  recorded  material  such  as 
computer  disks  and  videotape.)  These 
groups  voiced  (xincem  that  application 
of  the  draft  policy  statement  to  enduring 
materials  would  impede  their 
distribution  and  the  free  flow  of 
information.  FD.^  reiterates  that  it  does 
not  wish  to  regulate  either  oral 
presentations  or  enduring  materials  that 
are  ind«;[)endent  and  nonpromotiontil  in 
nature. 
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FDA  has  also  taken  steps  to  obtain 
more  information  on  unapproved  uses 
of  approved  drug  products  to  facilitate 
approval  of  important  unapproved  uses 
that  are  supported  by  adequate  data.  In 
April  1993,  the  agency  invited  several 
organizations  to  identify  prevalent 
unapproved  uses  that  have  therapeutic 
signiflcance,  and  that  may  be  supported 
or  partially  supported  by  published  or 
unpublished  clinical  data.  The  agency 
indicated  that  it  would  encourage 
manufacturers  of  the  identified  products 
to  submit  supplemental  apphcations  for 
those  uses.  FDA  received  over  40 
comments  and  is  presently  reviewing 
the  information  that  it  has  received. 

III.  Risks  Associated  With  Unregulated 
Promotion  of  Unapproved  Uses 

Although  agency  policy  has  allowed 
companies  several  avenues  for 
disseminating  scientific  information 
concerning  unapproved  uses  of  their 
products,  FDA  has  not  abandoned  its 
general  position  prohibiting  the 
promotion  of  unapproved  uses.  The 
agency  has  seen  numerous  examples  of 
risks  associated  with  the  promotion  of 
unapproved  uses  in  a  variety  of 
contexts. 

A.  Post-Infarction  Anti-Arrhythmic 
Agents 

It  is  known  that  patients  after  an  acute 
myocardial  infarction  (AMI,  or  heart 
attack)  who  have  a  high  rate  of 
ventricular  premature  beats  (VPB's) 
have  a  higher  mortality,  especially 
sudden  death,  over  the  year  following 
the  heart  attack,  than  patients  with 
fewer  VPB's.  There  are,  moreover, 
plausible  relationships  between 
ventricular  premature  beats  and  death; 
e.g.,  a  ventricular  premature  beat  at  the 
wrong  time  can  trigger  ventricular 
tachycardia  (VT),  a  poorly  functional 
rhythm  that  tends  to  degenerate 
ventricular  fibrillation,  which  is  always 
fataWfhot  reversed.  Still,  regardless  of 
whether  the  relationships  are  plausible, 
the  question  is  whether  lowering  the 
rate  of  ventricular  premature  beats  will, 
in  fact,  lead  to  fewer  deaths.  FDA  has 
never  accepted  decreased  rate  of 
ventricular  premature  beats  as  a 
surrogate  for  improved  survival.  In  fact, 
labeling  of  anti-arrhythmics  in  the  late 
1970's  and  1980's  began  to  emphasize 
that  information  on  post-AMI  use  was 
not  available  and  that  there  was  no 
evidence  in  any  situation  that  anti- 
arrh\1hmics  improved  survival.  No 
sponsor  ever  asked  for  a  survival  claim, 
but  many  practitioners  continued  to  use 
anti-arrhythmics  hecause  they  had  the 
impression  (which  was  unsubstantiated) 
that  survival  would  be  favorably 
affected  by  VPB  suppression. 


Early  attempts  in  controlled  studies  to 
see  whether  post-AMI  anti-arrhythmic 
therapy  improved  survival  showed  no 
benefit  and  tended  to  show  an  adverse 
effect  of  the  treatment,  but  the  studies 
were  flawed,  mainly  because  they  did 
not  choose  a  population  with  enough 
VPB's  to  benefit.  The  Cardiac 
Arrhythmia  Suppression  Trial  (CAST) 
was  an  attempt  to  get  a  definitive 
answer  by  selecting  patients  with  high 
VPB  rates,  showing  that  a  drug 
suppressed  VPB's,  and  then 
randomizing  the  patients  to  either  that 
drug  or  placebo  to  examine  survival. 
The  initial  drug  screening  period  also 
allowed  exclusion  of  patients  whose 
rhythm  was  made  worse  by  the  drug 
(pro-arrhythmic  effect),  a  recognized 
potential  problem  with  these  drugs. 

This  trial  showed  a  highly  unexpected 
result.  Rather  than  helping  patients,  the 
drugs  studied  (flecainide  and  encainide) 
caused  a  2.5-fold  increase  in  mortality 
compared  to  placebo.  A  second  part  of 
the  trial  also  showed  an  adverse 
morbidity  effect  of  moricizine,  another 
anti-arrhythmic  agent.  Meta-analysis  of 
studies  of  anti-arrhythmic  drugs  in  the 
post-AMI  setting  also  show  adverse 
trends.  There  is  no  anti-arrhythmic 
agent,  except  beta^lockers,  that  has  had 
a  favorable  effect  on  post-AMI  survival. 
Indeed,  when  these  agents  have  been 
properly  studied  in  the  post-AMI 
setting,  they  have  taken,  not  saved, 
lives. 

Despite  the  absence  of  evidence 
showing  the  value  of  post-AMI  VPB 
suppression,  use  of  anti-arrhythmic 
agents  for  that  unapproved  indication 
was  substantial  even  though  drug 
companies  could  not  legally  promote 
antiarrhythmic  drugs  for  the 
unapproved  use.  Given  the  greater 
mortality  in  those  patients  who  received 
the  drug,  this  was  an  imprudent  claim, 
but  it  reflects  the  potential  power  of 
plausible,  but  under-documented  claims 
in  difficult  situations,  e.g..  where  there 
is  no  good  treatment  for  a  condition. 

B.  Post-Infarction  Calcium-Channel 
Blockers 

Calcium-channel  blw^kers  are 
effective  anti-anginal  drugs  that  are 
generally  well  tolerated.  Despite  animal 
data  that  suggest  potential  benefit 
during  and  post-infarction,  many 
studies  of  post-AMI  calcium-channel 
blocker  use  have  failed  to  show  benefits, 
and  some  studies  suggest  that  they  may 
cause  harm,  particularly  in  patients 
with  poor  heart  function.  There  is, 
therefore,  no  basis  for  recommending 
calcium-channel  blockers  for  routine 
post-infarction  use.  In  contrast,  several 
beta-blockers  (such  as  propranolol, 
timolol,  metoprolol,  nnd  atenolol)  have 


unquestionably  been  shown  to  improve 
survival  when  given  prophylactically  to 
people  who  have  had  an  AMI.  Use  of 
beta-blockers  and  calcium-channel 
blockers  together  can  lead  to  problems, 
and,  especially  in  patients  with  poor 
heart  function,  the  combination  could 
worsen  the  patient's  condition. 
Physicians  are  aware  of  this  and  tend 
not  to  use  the  drugs  together  although 
there  are  many  exceptions  to  this.  To 
the  extent,  however,  that  physicians 
perceive  calcium-channel  blockers  as  a 
substitute  for  beta-blockers  to  reduce 
post-AMI  morbidity  and  leave  patients 
off  beta-blockers,  patients  would  be 
denied  the  benefits  of  the  beta-blocker. 
On  average,  beta-blockers  produce  an 
approximately  25  percent  reduction  in 
annual  mortality. 

In  the  past,  several  manufacturers  of 
calcium-channel  blockers  attempted  to 
encourage  their  use  in  post-AMI 
situations,  and  the  agency  successfully 
rejected  these  attempts.  Extensive 
promotion  of  calcium-channel  blocker's 
for  post-AMI  use  could  have  been 
extremely  damaging  because  the  use  of 
calcium-channel  blocker's  in  the 
population  of  post-AMI  patients,  or 
segments  of  that  population,  appears  to 
be  harmful.  More  importantly,  however, 
increased  use  of  calcium-channel 
blocker's  due  to  the  mistaken 
impression  that  they  have  the  same 
effect  as  beta-blockers  for  post-AMI  use 
would  have  inevitably  decreased  use  of 
beta-blockers  for  this  purpose  and  had 
a  very  substantial  adverse  effect  on  post- 
AMI  survival.  Given  the  many  patients 
who  sustain  an  AMI  each  year,  the  loss 
of  life  would  surely  be  in  the  thousands. 
In  this  instance,  promotion  of  an 
unapproved  use  would  have  been  lethal. 

C.  Botulinum  Toxin  Type  A  and 
Cosmetic  Use 

"BOTOX"  (botulinum  Toxin  Type  A) 
is  a  licensed  biologic  product  for  u,se  in 
the  treatment  of  "strabismus  and 
blepharospasm  associated  with 
dystonia."  Currently,  these  are  the  only 
approved  indications  for  use  of  this  very 
deadly  botulinum  toxin.  Nevertheless,  a 
patient  information/education  bulletin 
announced  new  therapies  and 
treatments  using  BOTOX  strictly  for 
cosmetic  purpo.ses.  The  bulletin 
claimed,  "NEW  WRINKLE  REMEDY  *  * 
*  SAFE  *  *  *  SIDE  EFFECTS  *  *  "  ARE 
MINIMAL  *  *  *  ."  This  promotion  of  an 
unapproved  use  is  an  egregious  example 
of  promoting  a  potentially  toxic  biologic 
for  cosmetic  purposes. 

D.  Unapproved  Uses  of  Approved 
Devices 

Unneces.sary  risks  can  also  result  from 
the  promotion  of  unapproved  uses  of 


approved  medical  devices.  For  example, 
one  manufacturer's  promotion  of  such 
unapproved  uses  encouraged  physicians 
to  extend  the  use  of  the  device  beyond 
that  which  has  been  proven  to  be  safe 
and  effective.  Other  promotions  of 
unapproved  uses  for  approved  medical 
devices  have  involved  claims  for 
specific  diseases  or  conditions  that  go 
beyond  the  general  claims  that  FDA 
cleared  or  approved.  Under  the  act,» 
manufacturers  must  obtain  new 
marketing  approvals  or  clearances  when 
they  promote  an  approved  or  cleared 
device  for  a  new  intended  use. 

Since  the  public  controversy 
surrounding  silicone  gel  breast 
implants,  some  entrepreneurs  have 
promoted  various  devices,  such  as  a 
"breast  coil,"  as  effective  in  detecting 
leakage  of  the  inner  gel  component  of 
the  implant  to  bodily  tissues.  In 
addition,  some  in  vitro  diagnostic  tests, 
involving  the  examination  of  blood  and 
serum  samples,  have  been  illegally 
promoted  as  capable  of  detecting 
silicone  gel  migration.  To  date,  no 
evidence  has  been  presented  to  validate 
the  efficacy  of  either  of  the.se  pioducts 
for  this  unapproved  use.  The 
unapproved  use  of  these  devices  may 
re.siilt  in  a  misdiagnosis  of  leaking  breast 
implants,  thereby  leading  to 
unwarranted  surgery  to  remove  the 
implant. 

Left  unchecked,  the  promotion  of 
unapproved  uses  not  only  can  expose 
patients  to  unnecessary  risks,  but  also 
has  the  f)otential  to  undermine  the 
product  approval  process.  If  a 
manufacturer  were  fi^e  to  promote  its 
produci  for  any  use,  the  manufacturer 
would  have  little  or  no  incentive  to 
t:onduct  the  necessary  clinical  trials  to 
demonstrate  that  the  product  is  safe  and 
effec-tive  for  its  intended  uses.  As  a 
result,  consumers  would  be  exposed  to 
products  whose  safety  and  effectiveness 
for  the  unapproved  uses  are  unknown. 
In  addition,  consumers  and  health  care 
professionals  may  avoid  or  delay  using 
known,  effective  therapies  or  products 
as  a  result  of  the  attention  given  to 
urtapproved  uses.  Moreover, 
distinctions  between  approved  and 
investigational  products  would  also  be 
blurred,  and  the  protections  associated 
with  the  use  of  investigational  products 
(such  as  obtaining  informed  consent 
from  research  subjects  and  institutional 
review  board  approval  to  ensure  that  the 
riglits  and  welfare  of  research  subjects 
are  protected)  would  be  easily 
ciruum  vented. 

IV.  Striking  the  Proper  Balance:  Issues 
Presented  fiwr  Comment 

Striking  the  proper  balance  between 
!^io  need  to  regulate  the  promotion  of 


unapproved  uses  for  drugs  and  devices 
and  the  need  for  reliable  scientific  data 
and  information  on  unapproved  uses  of 
approved  products  has  long  been  a 
difficult  and  controversial  challenge  for 
the  agency.  FDA  has  given  serious 
consideration  to  these  issues  over  the 
years  and  has  worked  with  health 
professional  organizations  and  other 
.  outside  parties  to  develop  policies  that 
facilitate  company-supported 
dissemination  of  reliable  scientific 
information  in  a  manner  that  is 
consistent  with  the  statutory  mandate 
that  products  be  safe  and  effective  for 
their  intended  uses.  Nonetheless,  the 
pending  WLF  petition  raises  issues  that 
merit  consideration. 

FDA's  policies  allow  for  industry- 
supported  scientific  and  educational 
activities  and  free  exchange  of 
information  in  a  manner  consistent  with 
the  statutory  and  regulatory  goals. 
Because  drugs  and  devices  are  regulated 
based  on  their  "intended  use"  (as 
previously  discussed),  the  agency's 
policies  may  have  an  unavoidable  effect 
on  the  dissemination  of  information 
regarding  unapproved  uses  for  approved 
products.  However,  FDA  emphasizes 
that  these  policies  are  narrowly  drawn 
and  are  intended  to  further  describe 
FDA's  regulation  of  drugs  and  devices 
(not  speech),  to  ensure  that  sponsors 
demonstrate  that  their  drugs  or  devices 
are  safe  and  effective  for  their  intended 
uses,  and  to  protect  consumers  from  the 
risks  associated  with  the  unapproved 
use  of  drugs  and  devices  whose  safety 
and  efficacy  for  the  unapproved  use 
have  not  been  established.  However,  the 
WLF  citizen  petition  asserts  that  the 
draft  policy  statement,  and  FDA's 
regulation  of  the  promotion  of 
unapproved  uses  generally,  interfere 
with  the  First  Amendment  rights  of 
physicians  and  consumers  to  receive 
information  regarding  unapproved  uses. 
Consequently,  FDA  invites  comments 
on  the  WLF  citizen  petition  and  on  the 
following  questions: 

1.  FDA  has  long  recognized  that 
physicians  and  other  heahh  care 
professionals  may  prescribe  approved 
therapies  for  unapproved  uses.  FDA's 
ex|)erienoB,  as  previously  described, 
demonstrates  that  promotion  of 
unapproved  uses  may  subject  patients  to 
serious  and  unnecessary  risks  and  may 
cause  health  care  professionals  to 
refrain  from  using  other  products  that 
may  represent  first-line  tberapy  or 
present  less  risL  Given  the  current 
amount  of  information  available  to 
health  care  professionals,  what  are  the 
added  benefits,  if  any.  of  allowing 
manufacturers  to  promote  unapproved 
uses  of  approved  products  to  health  care 


professionals?  What  are  the  additional 
risks,  if  any? 

2.  The  WLF  petition  argues  that  the 
draft  policy  statement  and  FDA's 
regulation  of  the  promotion  of 
unapproved  uses  are  not  authorized  by 
the  act.  violate  the  First  Amendment. 
and  fH-event  health  care  professionals 
from  providing  "the  best  possible 
medical  care."  The  agency  believes  that 
the  draft  policy  statement  and  FDA's 
regulation  of  the  promotion  of 
unapproved  uses  are  consistent  with  its 
authority  and  responsibilities  under  the 
act.  do  not  violate  the  First  Amendment, 
facilitate  dissemination  of  accurate 
product  information,  and  as  noted 
above,  prevent  patients  from  being 
exposed  to  products  whose  safety  and 
efficacy  for  an  unapproved  use  have  not 
been  demonstrated.  Given  these 
different  considerations,  the  amount  of 
scientific  and  educational  information 
available  to  health  care  professionals, 
and  the  sources  of  information  (other 
than  industry-supported  activities) 
available  to  health  care  professionals, 
does  the  agency's  implementation  of  its 
statutory  authority  significantly  limit 
health  care  professionals'  access  to 
current,  scientifically  valid  information 
regarding  unapproved  uses  for  approved 
products?  Does  the  draft  policy 
statement  restrict  or  facilitate  access  by 
health  care  professionals  to  current, 
scientifically  valid  information 
regarding  unapproved  uses  for  approved 
products?  How  might  the  involvement 
of  device  or  pharmaceutical 
manufacturers  in  the  preparation  or 
dissemination  of  information  on 
unapproved  uses  affect  that 
information? 

3.  The  draft  policy  statement 
acknowledges  that  discussion  of 
unapproved  uses  can  be  an  important 
component  of  scientific  and  educational 
activities.  The  draft  poUcy  statement 
does  not  prohibit  such  discussion,  but 
encourages  disclosure  of  the  fact  that  a 
product  is  not  approved  in  the  United 
States  for  the  use  under  discussion.  In 
addition,  company-supported  activities 
that  do  not  relate  to  the  company's 
product,  a  competing  product,  or 
suggest  a  use  for  the  company's  product 
would  not  be  regulated  as  promotional 
activities  under  the  draft  poUcy 
statement.  Given  its  narrow  scope,  how 
might  the  draft  policy  statement 
preclude  health  care  professionals  and 
patients  from  receiving  important 
scientific  information  regarding 
unapproved  uses  for  approved 
products? 

4.  The  WLF  petition  supoests  that 
FDA  adopt  a  formal  poUc ,  stating  that 
FDA  will  not  interiiBre  in  company- 
supported,  "non-labeling  activities" 
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whose  effect  is  to  promote — through  the 
dissemination  of  "truthful"  medical 
informatio— unapproved  uses  of 
approved  drugs  and  medical  devices. 
However,  FDA's  broad  experience 
reviewing  promotional  materials  and 
scientific  data  suggests  that  determining 
whether  information  is  "truthful"  may 
depend  on  a  variety  of  factors,  including 
time,  context,  publication  bias,  lack  of 
stringent  review  before  publication, 
whether  a  published  article  appeared  in 
a  journal  or  in  a  purchased 
"supplement"  to  a  journal,  etc.  For 
example,  a  preliminary  study  may 
suggest  a  result  that  appears  "truthful" 
at  the  time  the  preliminary  study  is  first 
announced,  but  subsequent  studies  may 
fail  to  reproduce  those  results,  disprove 
the  preliminary  result,  or  even  show 
that  the  preliminary  study  was  flawed. 
Given  the  wide  variety  of  factors,  how 
should  one  determine  whether  the 
information  in  question  is,  indeed, 
"truthful?" 

The  draft  policy  statement  and  WLP 
citizen  petition,  as  well  as  comments  on 
the  draft  policy  statement  and  petition, 
may  be  seen  at  the  Dockets  Management 
Branch  (address  above).  Requests  and 
comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Copies  of  the 
draft  policy  statement  and  the  WLF 
citizen  petition  may  be  requested  in 
writing  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Dated:  November  8, 1994. 
William  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-28506  Filed  11-17-94;  8:45  am] 

BILLING  CODE  41S0-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cattaraugus  and  Erie  Counties,  NY 

agency:  Federal  Highway 
Administration  (FHVVA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHVVA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
.n  Erie  and  Cattaraugus  Counties,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fobert  J.  Russell,  Regional  Director, 
New  York  State  Department  of 
Transportation,  125  Main  St.,  Buffalo, 
NY  14203. 


or 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  division, 
Leo  W.  O'Brien  Federal  Building,  9th 
Floor,  Clinton  Avenue  and  North 
Pearl  Street,  Albany,  New  York  12207, 
Telephone:  (518)  472-3616. 
SUPPLEMENTARY-INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  improve  US  Route 
219  in  Erie  and  Cattaraugus  Counties, 
New  York.  The  proposed  improvement 
would  involve  the  28  miles  of  existing 
Route  219  corridor  between  Salamanca 
and  Springville. 

The  improvements  on  US  Route  219 
are  needed  to  encourage  economic 
development  in-  the  Southern  Tier  of 
New  York;  remove  truck  traffic  from 
Villages  and  Hamlets;  and  promote 
regional  accessibility  within  Western 
New  York. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
widening  the  existing  two-lane  to  four 
where  necessary;  and  (3)  constructing  a 
four-lane,  limitedf  access  highway  on 
new  alignment.  Incorporated  into  and 
studied  with  the  various  build 
alternative  will  be  design  variation  of 
grade  and  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  A 
series  of  public  information  meetings 
will  be  held  in  Springville,  Ellicottville, 
and  Salamanca  between  November  1994 
and  November  1995.  In  addition,  a 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearings.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment.  Formal 
NEPA  scoping  meetings  will  be  held  at 
the  following  locations  and  times. 
December  5. 1994 — 7:00  p.m..  Scoping 

Meeting.  Springville-Griffith  Institute 

High  School— Aud.,  290  North 

Buffalo  Street.  Springville,  New  York 

14141-1393 
December  7, 1994 — 7:00  p.m..  Scoping 

Meeting.  Salamanca  High  School — 

Auditorium.  15  Iroquois  Drive. 

Salamanca.  New  York  14779 
December  8. 1994 — 7:00  p.m..  Scoping 

Meeting,  Ellicottville  Central  School, 

Cafeteria.  5973  Route  219, 

Ellicottville,  New  York  14731-9719. 

To  ensure  that  the  fiiU  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 


identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

Issued  on:  November  4, 1994. 
Harold  J.  Brown, 

Division  Administrator,  Federal  Highway 

Adm^pistration,  Albany,  New  York. 

IFR  Doc.  94-28342  Filed  11-17-94;  8:45  ami 

BILUNG  CODE  4910-22-41 

Federal  Railroad  Administration 

[FRA  General  Docket  No.  H-94-6] 

Test  Program  and  Public  Hearing 
Involving  Remotely  Controlled 
Locomotives 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  test  program  and 
public  hearing. 

SUMMARY:  FRA  is  planning  to  conduct  a 
test  program  of  rail  operations  involving 
use  of  remotely  controlled  locomotives 
to  evaluate  the  safety  of  this  new 
technology  in  which  a  person  can 
operate  a  locomotive  bv  means  of  a 
radio  remote-control  device  while  not 
physically  within  the  confines  of  a 
locomotive  cab. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolf  Mowatt-Larssen,  Chief  of  Motive 
Power  and  Equipment  Division,  Office 
of  Safety  (RRS-14).  Federal  Railroad 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590  (telephone:  202- 
366-4094). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  49  CFR  211.51.  FRA  will  conduct  a 
nation-wide  test  of  rail  operations 
involving  remotely  controlled 
locomotives  (operations  in  which  a 
person  located  outside  a  locomotive  cab 
operates  a  locomotive  by  means  of  a 
radio  remote-control  device).  The 
purpose  of  the  test  is  to  determine  under 
what  conditions  locomotives  can  be 
operated  from  outside  the  cab  of  a 
locomotive  by  means  of  one  of  several 
different  types  of  remote-control 
devices,  with  the  level  of  safety  required 
by  §  2  of  the  Locomotive  Inspec:tion  Act 
(  45  U.S.C.  §  23)  and  §  229.7  of  the 
Locomotive  Safety  Standards  (49  CFR 
229.7),  which  incorporates  that  statutory 
provision.  Section  2  of  the  Locomotive 
Inspection  Act  states  that  it  is 

Unlawful  for  any  railroad  to  use  or  fHjrmit 
to  be  used  on  its  line  any  locomotive  unless 
said  locomotive,  its  boiler,  tender,  and  all 
parts  and  appurtenances  thereof  arc  in  pmi)  r 


condition  and  safe  to  operate  in  the  service 
to  which  they  are  put. 

FRA  considers  a  remote-control  device 
used  to  operate  a  locomotive  to  be  a 
"part  or  appurtenance"  within  the 
meaning  of  the  Locomotive  Inspection 
Act. 

In  addition  to  raising  overall  safety 
concerns,  remote-control  operations 
raise  issues  of  possible  technical 
noncompliance  with  certain  Federal 
railroad  safety  standards  inasmuch  as 
the  technology  in  question  was  not  in 
use  when  the  regulations  were  issued. 

The  Wheehng  and  Lake  Erie  Railway 
Company  (W&LE)  has  submitted  a 
petition  to  FRA  requesting  waivers  of 
certain  provisions  of  the  Federal  rail 
safety  regulations  in  order  to  use 
remote-control  devices  in  rail 
operations.  FRA  Docket  Numbers  LI- 
92-6  and  RSOP-92-1,  59  FR  4454 
(January  14, 1993).  In  addition  to 
reviewing  the  various  regulations  from 
which  W&LE  requested  relief,  FRA 
reviewed  W&LE's  remote-control 
operations  in  fight  of  compliance  with 
§  2  of  the  Locomotive  Inspection  Act  (45 
U.S.C.  §  23)  and  §  229.7  of  the 
Locomotive  Safety  Standards  (49  CFR 
229.7),  which  incorporates  that  statutory 
provision. 

Based  on  an  extensive  FRA  field 
investigation  of  the  W&LE's  remote- 
control  operations,  W&LE's  petition  to 
FRA,  testimony  presented  at  a  public 
hearing  held  on  May  11, 1993, 
submissions  to  the  public  docket,  as 
well  as  testing  performed  by  the  Volpe 
Transportation  Systems  Center  under 
contract  to  FRA,  FRA  has  conditionally 
granted  the  W&LE  a  temporary  waiver. 
A  copy  of  the  approval  letter  is 
contained  in  Appendix  A  to  this  notice. 

While  FRA  has  extensively  reviewed 
the  remote-control  operations  of  the 
W&LE,  other  railroads  throughout  the 
country  have  begun  to  use  remote- 
control  technologies  without  similar 
FRA  review.  Because  there  are  different 
remote-control  transmitters  and 
receivers  made  by  a  number  of 
manufacturers  .and  various  railroads  use 
those  remote-control  devices  in  various 
operational  settings,  conditions 
associated  with  W&LE's  use  of  the 
devices  may  or  may  not  be  appropriate 
to  other  carriers. 

FRA  needs  to  assure  that  continued 
use  of  this  new  technology  does  not 
create  a  safety  risk  to  railroad  employees 
or  the  public.  FRA  also  does  not  want 
to  hinder  the  development  of  new 
technologies  which  may  be  of  benefit  to 
the  rail  industry.  Thus,  FRA  has  chosen 
to  pmnit  continued  use  of  remote 
control  systems  subject  to  appropriate 
safety  conditions,  while  a  two-year 


study  of  such  use  is  underway.  At  the 
conclusion  of  the  two-year  period,  FRA 
will  be  in  a  better  position  to  evaluate 
the  necessity  and,  if  appropriate, 
content  of  permanent  safety 
requirements  for  remote  control  use. 

AH  railroads  using  such  remote- 
control  systems  will  be  permitted  to 
continue  using  such  systems  only  if 
they  participate  in  the  long-term  test,  so 
that  FRA  can  evaluate  remote  control 
operations  in  light  of  the  regulatory  and 
statutory  obligations  imposed  upon  all 
railroads.  Enrollment  will  be  necessary 
for  waiver  of  those  provisions  of  49  CFR 
Part  229  that  present  technical  barriers 
to  remote-control  operation. 

FRA  will  conduct  the  test  in 
accordance  with  the  guidelines  set  forth 
in  Appendix  B.  FRA  seeks  the 
comments  of  all  parties  interested  in  the 
test  program  prior  to  taking  final  action. 
All  interested  parties  are  invited  to 
participate  in  this  proceeding  through 
written  submissions  or  by  participating 
in  an  informal  hearing  to  discuss  the 
test  has  been  scheduled  for  9:30  a.m.  on 
January  11, 1995  in  Room  2230,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  All  written  communications 
concerning  this  test  program  should 
reference  "FRA  General  Docket  No.  H- 
94-6"  and  should  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Office  of 
Chief  Coimsel,  Room  8201,  FRA.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Comments  received  by  January  18, 
1995  will  be  considered  before  final 
action  is  taken.  All  comments  received 
will  be  available  for  examination  during 
regular  working  hours  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  November  9, 
1994. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Comnpliance  and  Program 
Implementation. 

Appendix  A 

November  9.  1994. 

Arthur  E.  Korkosz.  Esq., 

Squire.  Sanders  Br  Dempsey,  4900  Society 

Center.  Cleveland,  Ohio  44J 14-1304. 
Re:  FRA  Docket  Nos.  LI-92-6  and 

RSOP-92-1 

Dear  Mr.  Korkosz:  This  is  in  response  to 
the  petition  on  behalf  of  the  Wheeling  and 
Lake  Erie  Railway  Company  (W&LE)  for 
waivers  of  various  Federal  Railroad 
Administration  (FRA)  rail  safety  regulations 
pertaining  to  W&LE's  use  of  remotely 
controlled  locomotives.  FRA  has  reviewed  in 
detail  the  operation  of  remotely  controlled 
locomotives  on  the  W&LE.  That  operation 
raises  issues  of  technical  noncompliance 
with  various  regulations  as  a  result  of  the  fact 
that  the  technology  in  question  was  not  in 


use  when  the  regulations  were  drafted.'  In 
addition,  certain  aspects  of  the  operation 
raise  safety  concerns  which  are  not  addressed 
by  existing  regulations.  Irrespective  of  the 
absence  of  regulatory  provisions  addressing 
specific  locomotive  features  or 
appurtenances,  railroads  are  required  to  use 
only  locomotives  and  appurtenances  that  are 
safe  to  operate  in  the  service  to  which  they 
are  put.  Section  2  of  the  Locomotive 
Inspection  Act,  states  in  part: 

•  •  •  it  shall  be  unlawful  for  any  railroad 
to  use  or  permit  to  be  used  on  its  line  any 
locomotive  unless  said  locomotive,  its  boiler, 
tender,  and  all  parts  and  appurtenances 
thereof  are  in  proper  condition  and  safe  to 
operate  in  the  service  to  which  the  same  are 
put,  that  the  same  may  be  employed  in  the 
active  service  of  such  raihoad  without 
unnecessary  peril  to  life  or  limb  *  "  *. 
45  U.S.C.  §  23.  See  also  49  CFR  §  229.7(a)(1). 

In  making  its  determination  regarding 
W&LE's  petition,  FRA  has  reviewed  the 
petition,  testimony  presented  at  a  public 
heari  ngheldonMayll,1993,and 
submissions  to  the  public  docket.  FRA  has 
also  relied  on  its  own  staff  of  raihoad  safety 
experts  as  well  as  testing  performed  by  the 
Volpe  Transportation  Systems  Center  under 
contract  to  FRA. 

Based  on  the  above,  FRA  is  dismissing 
FRA  Docket  No.  RSOP-92-1  inasmuch  as  the 
operation  of  remotely  controlled  locomotives 
does  not  by  itself  violate  49  CFR  Part  218. 
Subpart  B  ("Blue  Signal  Protection  of 
Workers").  FRA  is  granting  your  request  for 
a  waiver  of  rail  safety  regulations  under  FR.'V 
Docket  No.  Ll-92-6  for  a  period  of  two  >  cars 
subject  to  the  conditions  listed  in  the 
enclosure  to  this  letter.  FRA  reserves  the         ' 
right  to  amend  or  revoke  this  approval  t>ased 
on  non-compliance  or  based  on  new 
information  pertaining  to  the  safety  of  the 
system.  During  this  two-year  period  FRA  will 
also  be  conducting  a  test  program,  and 
together  with  its  contractors,  will  be  j 

reviewing  remote-control  operations  and         ' 
technology  on  the  W&LE  and  other  railroads 
using  similar  technology.  A  notice  of  the  test  ' 
program  is  being  published  in  the  Federal 
Register.  In  that  notice,  FRA  is  encouraging 
all  other  railroads  presently  using  remote- 
control  locomotives  to  join  with  FRA  in  ! 
evaluating  these  systems. 

At  the  conclusion  of  the  test  period.  FRA 
will  be  in  a  better  position  to  evaluate  the 
necessity  and.  if  appropriate,  content  of 
permanent  safety  requirements  for  use  of 
remote-control  devices. 


'  It  has  tjeen  argued  thai  section  X  of  Ihe  first 
Safety  Appliance  Act  (45  U.S.C.  §  1)  (hereinafter, 
"Section  1")  prohibits  use  of  a  locomotive  without 
an  engineer  physically  present  in  the  cab.  Section 
1  does  not  require  the  presence  of  an  engineer  on 
the  locomotive.  Section  1  does  make  it  unlawful  to 
run  a  train  with  an  insufficient  number  of  cars 
equipped  with  power  or  train  brake;-  or  to  use  a 
locomotive  not  equipped  with  an  independent 
power  brake  and  with  appliances  for  operating  the 
train  brakes.  This  provision  in  Section  I.  while 
referring  to  an  "engineer  on  the  locomotive"  clearly 
does  not  require  that  an  engineer  be  on  the 
locomotive:  the  subjects  of  that  provision,  and  the 
only  actions  made  unlawful,  are  the  operation  of  a 
train  withouLan  insufficient  number  of  adequately 
equipped  cars  and  the  use  of  a  locomotive 
unequipped  with  an  independent  power  brake  or 
appliances  for  operating  the  train  brakes 
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Sinceretjp. 
Phil  Otekszyk, 

Acting  Deputy  Associate  Adminintmtor  for 
Safety  Ccanpliance  and  Program 
Implementation.  Federal  Huilroad 
Administiatioa,  U.S.  DeporUaeiU  of 
Transportation. 

Wliceliiig  a  Lake  Erie  Railway  Company 

Remote-control  Locomotions 

The  wahrers  granted  under  FRA  Docket  No. 
LI-92-6  are  subject  to  the  conditions  set  forth 
tn  this  docmnent.  FRA  reserves  the  right  to 
amend  to  revoke  this  approTal  based  on  non- 
compMance  or  based  on  new  infonnation 
pertaining  to  the  safety  of  the  system. 

A.  Design  Requirements 

1.  Each  remote-control  transmitter  shall,  at 
a  ininimum.  have  tbe  cqtabiUty  of 
controlling  the  ioUoiruig  loconiotive 
functions: 

a.  directiona)  contio); 

b.  graduated  throttle  control; 

c  graduated  independent  locanM)tive  brake 
application  and  release; 

d.  graduated  automatic  traia  brake 
application  and  release; 

e.  audible  warning  device  control; 

f.  audible  beli  control,  if  ec^iptpcd: 

g.  sand  control;  and 
h.  headlight  control. 

2.  Each  remote-control  transmitter  shall 
control  only  tbe  locornotive  equipped  with  a 
remote-coirtrol  receiver  assigned  to  that 
transmitter. 

3.  Each  locomotive  equipped  with  a 
remote-control  receiver  shall  respond  only  to 
the  remote-control  transmitter  assigned  to 
that  receiver. 

4.  A  remote<ontn>l  transmitter  having  the 
capability  to  control  more  than  one 
locomotive  receiver  shall  have  a  lockable 
selector  switch. 

5.  A  service  brake  application  by  use  of  the 
remote-control  transmitter  shall  cause  a 
service  application  of  the  locomotive  and 
train  brakes. 

6.  When  a  remote-control  transmitter's 
radio  signal  to  the  locomotive  receiver  is 
interrupted  for  a  set  period  not  to  exceed  five 
seconds,  the  remote-control  system  shall 
cause: 

a.  application  of  the  locomotive  and  train 
brakes. 

b.  return  of  the  diesel  engine  to  idle,  and 

c.  termination  of  the  main  generator/ 
alternator  electrical  output. 

7.  If  a  remote-control  transmitter  is 
equipped  with  an  "on"  and  "off"  sv«tch,  the 
switch,  when  moved  from  "on"  to  "ofT" 
position,  shall  result  in: 

a.  application  of  the  locomotive  and  train 
brakes, 

b.  return  of  the  diesel  engine  to  idle,  and 

c.  termination  of  the  main  generator/ 
alternator  electrical  output. 

8.  Each  locomotive  equipped  for  remote- 
control  operation  shall  audibly  or  visibly 
indicate  to  nearby  personnel  titat  tbe 
locomotive  is  under  active  remote-control 
and  subject  to  movement 

9.  Each  remote-control  transmitter  shall  be 
equippfid  with  an  active  safety  switch 
requiring  manual  resetting  or  its  equivalent. 
It  shall  incorporate  a  timing  sequence  not  to 


exceed  60  seconds.  Faihim  to  reset  the  switch 
within  tbe  timing  lequence  shall  rasuh  in: 

a.  applkstioB  of  thie  locomotive  and  train 
brakes, 

b.  return  of  the  diesel  engine  to  idle. 

c.  termination  of  the  main  generator/ 
alternator  electrical  output,  aind 

d.  sounding  of  the  horn  continuously  or  in 
short  blasts. 

10.  Each  remote-control  transmitter  shall 
have  a  two-second  delay  feature  that  when 
tilted  45  df^rees  in  any  direction  shall  result 
in: 

a.  application  of  the  locomotive  and  train 
brakes, 

b.  return  of  the  diesel  engine  to  idle, 

c.  termination  of  the  main  generator/ 
alternator  electrical  output,  and 

d.  sounding  of  the  horn  contimimtsly  or  in 
short  blasts. 

11.  If  the  locomotive's  main  air  reservoir 
pressure  falls  below  80  psi  when  the 
locomotive  is  in  remote  operation,  tbe 
following  shall  automatically  occur: 

a.  application  of  the  locomotive  and  train 
brakes, 

b.  return  of  the  diesel  engine  to  idle,  and 

c.  terminatioD  of  the  main  generator/ 
alternator  electrical  output. 

12.  In  remote  operation,  any  attempt  to 
apply  tbe  brakes  or  move  tbe  throttle  on  the 
locomotive  control  stand  will  automatically 
result  in: 

a.  application  of  the  locomotive  and  train 
brakes, 

b.  return  of  the  diesel  engine  to  idle,  and 

c.  termination  of  the  main  generator/ 
alternator  electrical  output 

13.  When  the  air  valves  and  tbe  elc(.trical 
selector  switch  on  tbe  locomotive's  remote 
control  receiver  equipment  are  moved  from 
manual  to  remote  or  remote  to  manual 
modes,  an  emergency  application  of  the 
locomotive  and  train  brakes  shall  be 
initiated. 

14.  Measurements  of  electric  and  magnetic 
Fields  emitted  by  the  remote-control 
transmitter  shall  conform  to  American 
National  Standards  Institute  Safety  Levels 
with  Respect  to  Human  Exposure  to  Radio- 
Frequency  Electromagnetic  Fields.  300  Khz 
to  100  GHz"  (ANSI/IEEE  c95.1-1991). 

B.  Training  Requirements 

1.  A  training  program  for  initial  and 
continuing  education  for  operators  of  remote- 
control  locomotives  shall  be  established. 
Training  programs  established  in  conformity 
with  49  CFR  Fart  240  shall  be  modified  to 
include  appropriate  training  for  operation  of 
remote-control  locomotives  and  s\-stems. 

2.  Each  person  operating  a  remote-control 
locomotive  (irrespective  of  whether  that 
locomotive  service  requires  that  the  operator 
be  certified  in  accordance  with  49  CFR  Part 
240)  shall  have  successfully  completed 
appropriate  classroom  and  hands-on  training 
regarding  safety  and  operations  of  the 
remote-control  loconKJtive  and  system. 

C.  Standard  Operating  Procedures 

1.  W&LE  shall  establish  written  standard 
operating  procedures  tailored  to  its  remote- 
control  operation  and  shall  include  the 
following  provisions: 

a.  Each  defective  condition  in  the  remote- 
control  system  shall  be  immediately  reported 
to  a  designated  railroad  official. 


b.  Each  defective  condition  In  a  remote- 
control  system  shall  be  corrected  before  the 
locomotive  is  permitted  to  continue  or  be 
used  in  remote-control  service. 

c.  Repairs,  modifications,  or  adjustments  to 
any  component  of  the  remote-control  system 
shall  be  made  by  a  qualified  person. 

d.  W&LE  shall  immediately  report  by 
telephone  to  the  FRA  Regional  Office  or.  after 
business  hours,  to  tbe  National  Response 
Center  whenever  a  derailment  or  personal 
injury  occurs  involving  the  remote-ctmtrol 
system.  W&LE  shall  maintain  a  record  of  all 
defective  conditions  and  all  accidents/ 
incidents  (irrespective  of  the  reporting 
threshold  under  49  CFR  Part  225)  involving 
the  remote-control  SN'stem.  Such  records  shall 
be  retained  for  at  least  36  months. 

e.  Upon  going  off  duty,  each  operator  shall 
place  the  remote-control  locomotive  in 
manual  operation. 

f.  When  operating  a  locomotive  by  remote- 
control,  the  operator  shall  not 

i.  ride  on  a  freight  car; 

ii.  ride  on  the  locomotive's  walkway  or 
steps  when  the  speed  of  the  locomotive  is  in 
excess  of  10  mph:  or 

iii.  stand  or  walk  within  the  gage  of  the  rail 
while  in  front  of  the  lead  cwor  locomotive. 

g.  The  maximimi  authorized  speed  of  a 
remote-control  locwnotive  being  operated 
from  outside  the  cab  is  10  mph. 

h.  When  moving  a  group  of  cars  for 
switching  or  placement  purposes,  the  remote- 
control  operator  shall  assume  a  position  to 
observe  the  leading  end  of  the  movement. . 

i.  The  operator  shall  operate  only  one 
remote-control  locomotive  consist  from  the 
remote-control  transmitter,  and  shall  r>ot 
simultaneously  operate  any  other  locomotive 
consist. 

j.  Prior  to  lining  a  switch  or  performing  any 
duty  that  requires  gping  on,  under,  or 
between  cars,  the  operator  shall  fuUy  apply 
the  brakes  on  the  locomotive  and  train. 

k.  When  operating  a  remote-control 
locomotive  in  the  remote  mode  in  road 
ser\'ice,  the  operator  shall  at  all  times  remain 
in  the  cab. 

1.  A  remotely  controlled  locomotive 
operated  from  outside  the  cab  by  a  one- 
person  crew  shall  not  operate  outside  the 
confines  of  a  geographical  yard,  an  industry, 
an  industrial  p>ark,  or  a  lead  into  such  fetcility 
when  other  railroad  employees  are  not  in 
close  proximity  to  the  train  movement 

m.  A  remote-control  locomotive  operated 
by  a  one-person  crew  shall  be  segregated 
from  other  locomotives  or  crews  f^rating  in 
the  same  yard  or  facility. 

n.  Movements  past  any  signal,  through  an 
interlocking,  or  over  highway-rail  crossings 
shall  be  made  only  when  the  remote-control 
operator,  or  another  crewmember  who  can 
signal  or  communicate  with  the  operator,  has 
taken  a  position  at  the  leading  end  of  the 
movement. 

o.  When  operating  a  remote-control 
locomotive  in  the  remote  mode,  the  operator 
shall  bring  the  locomotive  to  a  full  stop 
before  the  locomotive  direction  is  changed. 

q.  Passenger  trains  shall  not  be  operated  by 
use  of  a  remote-control  device. 

r.  Each  operator  of  a  remote-control 
locomotive  shall  be  equipped  with  an 
operative  bolstered  hand-held  radio 


equipped  with  a  wired  remote  microphone 
by  which  the  operator  may  communicate 
with  another  railroad  employee. 

s.  In  the  event  that  a  train  is  stopped  on 
a  grade,  a  sufficient  number  of  handbrakes 
must  be  set  to  hold  the  train. 

2.  W&LE  shall  adopt  operating  rules  for 
remote-control  locomotives  that  address: 

a.  the  maximum  number  of  cars  that  can 
be  handled  at  one  time  and 

b.  how  protection  will  be  provided  for 
maintenance-of-way  and  signal  employees  in 
locations  where  remote-control  locomotives 
are  operating. 

3.  W&LE  shall  submit  its  standard 
operating  procedures  to  the  FRA. 

4.  W&LE  shall  comply  with  the  standard 
operating  procedures  listed  above. 

D.  Security 

1.  The  remote-control  transmitter  shall  be 
stored  in  a  secure  location  when  not  in  the 
operator's  possession. 

2.  The  issuance  of  a  remote-control 
transmitter  shall  be  the  responsibility  of  a 
designated  railroad  official  who  shall  keep 
accurate  records  of  the  assignment  of  each 
remote-control  transmitter. 

3.  Ability  to  access  the  selector  switch  on 
a  remote-control  transmitter  having  the 
capability  to  control  more  than  one 
locomotive  receiver  shall  be  limited  to  one 
designated  railroad  official  during  each  shift. 

E.  Inspections  and  Tests 

1.  Each  remote-control  system  shall  bt; 
included  as  part  of  the  calendar  day 
inspection  required  by  49  CFR  229.21. 

2.  Each  operator  upon  going  on  duty,  or 
before  using  the  locomotive  in  the  remote- 
ccmtrol  mode  for  the  first  time  during  the 
operator's  shift,  shall  cut  out  the  manual 
operation  of  the  locomotive  and  set  up  and 
test  the  remote-control  transmitter  to 
determine  that: 

8.  the  control  stand  gauges  and  the  load 
meter  function  properly  in  accordance  with 


the  commands  from  the  remote-control 
transmitter. 

b.  the  locomoti\'e  responds  to  the 
transmitter  controls  of  reverser  and  throttle: 

d.  the  locomotive  brakes  function  properly 
from  the  transmitter; 

e.  the  headlight,  horn,  and  bell  function 
properly  from  the  transmitter; 

f.  the  transmitter  tilt  mechanism  functions 
properly; 

g.  the  transmitter  tilt  nullif>-ing  switch 
when  placed  in  the  "off"  position,  applies 
the  locomotive  brake;  and 

h.  the  active  safety  switch  reset  does  not 
exceed  60  seconds. 

F.  Notification  of  Use  and  Protection  of 
Workers 

1.  Prior  to  leaving  the  locomotive  cab  to 
operate  the  locomotive  firom  a  position  other 
than  in  or  on  the  locomotive,  the  operator  of 
the  locomotive  shall  affix  a  clearly  visible  tag 
to  the  throttle  or  automatic  brake  value 
handle  indicating  that  the  locomotive  is  in 
remote-control  operation.  This  tag  shall  be 
removed  by  the  operator  of  the  remote- 
control  of  the  locomotive  whenever  the 
locomotive  is  no  longer  operated  by  remote- 
control. 

2.  Whenever  a  worker  as  described  in  49 
CFR  Part  218.  Subpart  B,  Blue  Signal 
Protection  of  Workers,  is  required  to  work  on. 
under,  or  between  the  locomotive  and/or 
train  in  remote-control  operation,  the  worker 
shall  require  the  remote-control  operator  to 
remove  the  remote-control  tag  from  the 
throttle  and  restore  the  locomotive  to  manual 
operation.  The  worker  shall  then  attach  a 
blue  signal  to  the  throttle  before  commencing 
work.  . 

3.  When  the  worker  has  completed  work 
on  the  locomotive  or  train,  the  worker  shall 
remove  the  blue  signal  and  inform  the 
remote-control  operator  that  he  is  off  the 
locomotive  or  train.  The  remote-control 
operator  shall  then  comply  with 
requirements  of  section  F.l.  above  before 


commencing  use  of  the  locomotive  in  remote- 
control  operations. 

Appendix  B 

Test  Program 

Railroads  operating  on  the  general  railroad 
system  of  transportation  using  remote-control 
devices  in  which  the  lead  locomotive  is 
controlled  6om  outside  the  cab  by  means  of 
a  radio  transmitter  are  strongly  encouraged  to 
enroll  in  the  test  program: 

1.  Railroads  participating  in  the  test 
program  shall  inform  the  Associate 
Administrator  for  Safetv.  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 

2.  Participating  railroads  agree  to  conform 
to  the  same  conditions  as  those  contained  in 
Appendix  A. 

3.  If  a  participating  railroad  is  unable  to 
conform  to  any  of  the  conditions  contained 
in  Appendix  A,  it  shall  submit  for  FRA's 
review  and  acceptance  alternative  safety 
conditions. 

a.  In  the  event  the  design  of  a  remote- 
control  s>'Stem  being  used  by  the 
participating  railroads  does  not  permit 
conformity  with  the  requirements  contained 
in  Appendix  A,  the  railroad  shall  indicate  (i) 
which  design  requirement  is  different  and  (ii) 
how  an  equivalent  level  of  safety  is  achieved 
by  the  device  being  used  by  the  railroad. 

b.  In  the  event  a  participating  railroad  does 
not  wish  to  comply  with  a  condition 
contained  in  sections  B  through  G  of 
Appendix  A),  the  railroad  should  specify  the 
condition  and  indicate  how  an  equivalent 
level  of  safety  is  achieved  by  the  railroad's 
alternative  condition. 

4.  Acceptance  by  FRA  for  participation  in 
this  test  constitutes  a  waiver  of  applicable 
Railroad  Locomotive  Safety  Standards  (49 
CFR  Part  229)  subject  to  compliance  with  the 
above  conditions. 

IFR  Doc.  94-28490  Filed  11-17-94;  8:45  ami 
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contains  notices  ol  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562t)(e)(3). 


FEDERAL  DEPOSfT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday.  November  22. 1994,  to 
consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the  followiog 
items  is  anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a  member 
of  the  Board  of  Directors  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  pret'ious 

meetings. 

Reports  of  actions  approved  by  the 
standing  committefw  of  the  Owporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re:  Request  to  purchase 
laptop  computers. 

Memorandum  re:  Maintenance  of 
autonnated  information  systems. 

Memorandum  re:  Contract  to  procure  new 
'  and  enhanced  multi- processor  network 
server  platforms. 

Memorandum  and  resoJution  re:  Proposed 
amendments  to  Part  308  of  the  Corporation's 
rules  and  regulations,  entitled  "Rules  of 
Practice  and  Procedure."  which  would 
clarify  that  the  rules'  provisions  relating  to  ex 
parte  coin.nunications  conform  to  the 
requirements  of  the  Administrative 
Procedure  Act  and.  in  particular,  that  the  ex 
parte  provisions  do  not  apply  to  intra-agency 
communications,  which  are  governed  by  a 
separate  provision  of  the  Administrative 
Procedure  Act. 

Memorandum  re;  Third  Qu.irtcr  1994 
Financial  Management  Report. 

Discussion  Agenda 

Memorandum  and  resolution  rv:  Final 
amendments  to  Part  303  and  333  of  the 
Corporation's  rules  and  regulations,  entitled 
"Applications.  Requests,  Submittals. 
Delegations  of  Authority,  and  Notices 
Required  to  be  Filed  by  Statute  or 
Regulation,"  and  "Extension  of  Corporate 
Powers."  respectively,  which  require 
Corporation-insured  mutual  state-chartered 
savings  banks  that  are  not  members  of  the 
Federal  Reserve  System  that  propose  to 
convert  to  stock  ownership  to  (1)  file  with  the 
Corporation  a  notice  of  intent  to  convert  to 
stock  form  consisting  of  a  description  of  the 


proposed  conversion  accompanied  by  a  copy 
of  all  documentation  and  application 
materials  filed  with  the  applicable  State  and 
federal  regulators;  and  (2)  comply  with  new 
substantive  provisions  of  the  Corporation's 
regulations  when  proposing  to  convert  to  the 
stock  form  of  ownership. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  330  of  the  Corporation's 
rules  and  regulations,  entitled  "Deposit 
Insurance  Coverage,"  which  (1)  require  that 
certain  written  disclosures  be  made  by 
insured  depository  institutions  to  employee 
benefit  plan  depositors  in  certain  situations 
in  order  to  reduce  the  uncertainty  about 
whether  such  accounts  are  eligible  for  "pwss- 
through"  deposit  insurance  coverage  and  to 
provide  a  timely  disclosure  to  such 
depositors  when  such  coverage  no  longer  is 
available:  and  (2)  make  two  technical 
amendments  to  Part  330  involving  the 
insurance  rules  for  joint  accounts  and  the 
accounts  for  which  an  insured  depository 
institution  is  acting  as  a  fiduciary. 

Memoraiulum  and  resolution  re:  Final 
amendments  to  Part  346  of  the  Corporation's 
rules  and  regulations,  entitled  "Foreign 
Banks,"  which  set  forth  application 
procedures  for  the  Corporation's  permission 
for  an  insiu%d  state  branch  to  engage  in.  or 
continue,  an  activity  which  is  not 
permissible  for  a  federal  branch. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Str»?et, 
N.W..  Washington.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  ma\  be  directed 
to  Mr.  Robert  E.  Feldman.  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  November  15. 1994. 

Federal  Deposit  Insurance  Coqxiration. 

Robert  E.  Feldman. 

Acting  Executive  Secretary. 

IFR  Doc.  94-28665  Filed  11-16-94;  12:45 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m.,  Wednesday,  November  23, 1994. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Re.serve  Board  Building,  C  Street 


entrance  between  20th  and  2lst  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  16, 1994. 
Jennifer ).  Johnson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-28647  Filed  11-1&-94;  12:45 
pm] 
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BOARD  OF  GOVERNORS  Of  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 
November  23,  1994. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  items  be  moved  to  the 
discussion  agenda. 

1.  Publication  for  comment  of  proposed 
amendments  to  Regulation  E  (Electronic 
Fund  Transfers)  regarding  identification  of 
consumer  accounts  on  terminal  receipts  at 
autom.itod  teller  machines  (ATMs). 

2.  Proposed  amendments  to  the  Board's 
risk-based  capital  guidelines  to  recognize  the 
risk-reducing  benefits  of  netting 
arrangements  (proposed  earlier  for  public 
comment;  Docket  No.  R-0837). 

3.  Publication  for  comment  of  proposed 
amendments  to  Regulation  Z  (Truth  in 
Lending)  to  implement  The  Home  Ownership 
and  Equity  Protection  Act  of  1994. 

4.  Proposed  amendments  to  Regulation  C. 
(Home  Mortgage  Disclosure)  to  facilitate 
availability  of  public  HMDA  disclosures  and 


improve  the  quality  of  HMDA  data  (proposed 
earlier  for  public  comment;  Docket  No.  R- 
0039). 

Discussion  Agenda 

5.  Proposed  1995  Federal  Reserve  Board 
budget. 

6.  Proposed  1995  budget  for  the  Office  of 
Inspector  General. 

7.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  DC  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  16. 1994. 
Jennifer  J.  Johnsen, 

Depu  ty  Secretary  of  the  Board. 

IFR  Doc.  94-28648  Filed  11-1&-94;  12:45 
pm) 

mUMG  COOE  8210-01-P 


COMMITTEE  ON  EMPLOYEE  BENEFITS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

"Federal  Register"  Citation  of  Previous 
Announcement:  59  FR  56113,  November 
10,  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  3  p.m..  November  15, 
1994. 

CHANGES  IN  THE  MEETING:  Deletion  of  the 
following  open  item  from  the  agenda: 

Proposed  changes  to  actuarial  assumptions 
and  related  delegation  to  the  Committee  on 
Employee  Benefits. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  15. 1994. 
William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  94-28649  Filed  1 1-16-94;  12;45 
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NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  12  p.m.,  Wednesday. 

November  9, 1994. 

PUCE:  11th  Floor.  1099  14th  St..  NW, 

Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 

pursuant  to  5  U.S.C.  Section  552b(c)(2) 

(matters  relating  solely  to  the  internal 

personnel  rules  and  practices  of  the 

Agency) 

MATTERS  CONSIDERED:  Case  Handling 
Procedures. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  C.  Truesdale.  Executive  Secretary, 
National  Labor  Relations  Board, 
Washington,  DC  20570,  Telephone: 
(202)  273-1934. 

Dated,  Washington,  DC.  November  10, 
1994. 

By  direction  of  the  Board: 
John  C.  Truesdale. 

Executive  Secretary,  iskitional  Labor  Relations 
Board. 

[FR  Doc.  94->-28639  Filed  11-16-94;  12:45 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Hnal  funding  priorities 
for  fiscal  years  1995-1996  for  the 
knowledge  dissemination  and 
utilization  program. 

SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  the  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1995-1996.  The 
Secretary  takes  this  action  to  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities 
and  their  families. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.,  Switzer  Building.  Room  3424. 
Washington,  D.C.  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  two  final  priorities 
under  the  D&U  program.  The  priorities 
are  in  the  areas  of  disability  research 
dissemination  and  accessible  data. 

Authority  for  the  D&U  program  of 
NIDRR  is  contained  in  sections  202  and 
204(a)  and  204(b)(6)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  760-762).  Under  this  program 
the  Secretary  makes  awards  to  public 
and  private  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  or  tribal 
organizations. 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
all  Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Under  the  regulations  for  this  program 
(see  34  CFR  355.32)  the  Secretary  may 
.establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

On  September  7, 1994,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (59  FR 
46300). 

The  Department  of  Education 
received  five  letters  commenting  on  the 
proposed  priorities.  One  modification 
was  made  to  the  priorities  as  a  result  of 
those  comments.  The  comments,  and 


the  Secretary's  responses,  are  discussed 
in  an  appendix  to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priorities. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
this  program  only  applications  that  meet 
these  absolute  priorities: 

Priority  1:  Center  for  the  Dissemination 
of  Disability  Besearch 

Section  200(4)(A)  of  Rehabilitation 
Act  of  1973,  as  amended  requires  that 
NIDRR  "ensure  the  widespread 
distribution,  in  usable  formats,  of 
practical  scientific  and  technological 
information  generated  by  research, 
demonstration  projects,  training,  and 
related  activities."  This  priority  calls  for 
a  center  that  can  assist  NIDRR  grantees 
to  better  disseminate  the  results  of  their 
research,  including  increasing  the 
accessibility  of  research  information  to 
those  who  need  alternate  formats. 

Researchers  usually  report  research 
findings  through  professional  meetings 
and  publications.  In  order  to  expand 
dissemination  of  research  findings  to 
other  audiences,  including 
rehabilitation  professionals,  individuals 
with  disabilities,  and  other  interested 
parties,  researchers  may  need  technical 
assistance  and  training.  Research  is 
needed  to  understand  the  reasons  why 
persons  are  not  utilizing  information 
from  NIDRR-sponsored  research  (e.g., 
unfamiliarity  with  terminology, 
inability  to  utilize  the  medium,  or  the 
lack  of  availability  of  the  traditional 
research  publications). 

A  body  of  literature  currently  exists 
concerning  best  practices  for 
information  dissemination  (see  Backer, 
"Knowledge:  Creation,  Diffusion, 
Utilization,"  Vol.  12,  Number  3,  March 
1991,  Sage  Publications).  Through  a 
model  project,  this  Center  will  evaluate 
the  effectiveness  of  these  recommended 
practices  and  assist  researchers  to 
develop  strategies  they  can  use  to 
determine  the  best  formats  and  methods 
to  disseminate  their  research  findings  to 
all  appropriate  audiences. 

The  Center  shall  support  all  of  the 
costs  associated  with  the  pilot  project 
described  below. 

Priority 

A  D&U  Center  for  the  dissemination 
of  disability  research  shall — 


•  Identify  the  format,  availability, 
accessibility  (including  electronic 
accessibility),  and  obstacles  to 
utilization  of  disability  research  faced 
by  a  wide  range  of  potential  target 
audiences,  including,  but  not  limited  to. 
persons  with  disabilities  and  their 
families,  advocacy  organizations, 
researchers,  policymakers  at  the  local. 
State  and  Federal  level,  journalists,  and 
disability-related  service  providers; 

•  Identify  unique  issues  of  disability 
research  information  dissemination  that 
apply  to  persons  from  minority 
backgrounds  and  develop  strategies  to 
address  those  issues; 

•  Identify  and  develop  dissemination 
strategies  that  disability  researchers  can 
use  to  identify  all  appropriate  target 
audiences,  understand  the  audiences' 
interests  and  needs,  and  disseminate  the 
appropriate  information  to  all  target 
audiences  using  each  audience's 
preferred  information  medium; 

•  Identify,  develop,  and  distribute  to 
all  NIDRR  grantees,  the  Office  of  Special 
Education  Programs  (OSEP),  the 
Rehabilitation  Services  Administration 
(RSA),  and  the  National  Rehabilitation 
Information  Center  (NARIC),  technical 
assistance  materials  that  address  format, 
availability,  accessibility,  and 
dissemination  strategies  in  order  to 
assist  the  grantees  to  disseminate  their 
research  findings  as  effectively  as 
possible  to  all  appropriate  audiences: 

•  Respond  to  technical  questions  and 
requests  for  technical  assistance  on 
dissemination  from  all  NIDRR  grantees 
and  provide  training  to  the  project 
directors  at  their  annual  meeting; 

•  Develop  (within  six  months  after 
the  award),  implement  (beginning 
within  12  months  after  the  award),  and 
evaluate  (beginning  24  months  after  the 
award)  a  pilot  dissemination  project  that 
solicits  nominations  of  research  results 
ft-om  NIDRR's  Rehabilitation  Research 
and  Training  Center  Program  grantees. 
Rehabilitation  Engineering  Research 
Center  Program  grantees.  Field-initiated 
Research  Program  grantees,  and 
Research  and  Demonstration  Program 
grantees,  selects  a  wide  range  of  those 
research  products  (at  least  one  set  of 
products  from  each  of  the  programs 
listed  above),  and  disseminates  those 
findings  to  all  appropriate  target 
audiences  using  a  wide  range  of  formats 
and  media  in  order  to  ensure  maximum 
availability,  accessibility,  and  utility; 
and 

•  Provide  all  of  NIDRR's  grantees, 
OSEP,  RSA.  and  NARIC  with  a  quarterly 
newsleMer  providing  them  with 
technical  assistance  on  research 
information  dissemination. 


Priority  2:  Improving  Access  to 
Disability  Data 

Background 

Demographic  data  and  statistical 
information  on  disability  are  extremely 
valuable  in  assisting  the  Nation  in 
understanding  the  scope  of  disability 
issues  in  America,  developing  disability 
policy,  and  planning,  conducting,  and  " 
evaluating  services  for  individuals  with 
disabilities.  Legislators,  policymakers, 
service  providers,  and  advocates— as 
well  as  manufacturers  and  retailers — 
require  information  on  the  incidence 
and  prevalence  of  disability  conditions, 
the  distribution  of  disability  conditions 
among  the  population,  and  the 
characteristics  of  individuals  with 
disabilities.  This  information  is  needed 
in  order  to  develop  policy,  and  plan, 
administer,  and  evaluate  programs, 
including  health  care  programs;  assess 
market  demand  for  goods  and  services; 
estimate  demand  for  and  the  costs  of 
public  services;  and  evaluate  the 
effectiveness  of  society's  efforts  to 
promote  disability  prevention, 
rehabilitation,  community  integration 
and  inclusion,  and  protect  the  civil 
rights  of  individuals  with  disabilities. 

Data  on  disability  are  collected  and 
produced  by  many  groups.  The  variety 
of  statutory  authorities  for  the  collection 
of  public  data  sets,  the  absence  of  any 
mandate  or  resources  for  comprehensive 
demographic  studies  of  disability,  and  a 
inconsistently  applied  definition  of 
disability  have  resulted  in  ft-agmented, 
incomplete,  and  inconsistent  data  sets 
about  individuals  with  disability.  One 
byproduct  of  this  situation  has  been  the 
focus  on  explorations  and 
reconciliations  to  make  these  data  more 
useful  for  further  research. 

Yet  legislators  and  program 
administrators,  advocates  and 
journalists  continue  to  use  "data"— 
numbers,  estimates,  projections,  and 
"best  guesses" — as  the  basis  for  policy 
decisions  and  assessments.  It  is 
important  that  the  estimates  used  be 
accurate  and  that  their  users  understand 
the  implications  of  the  data. 
Underestimates  of  certain  conditions  or 
populations  may  result  in  failure  to  plan 
and  provide  resources  for  adequate 
services;  overestimation  makes  it 
impossible  to  assess  the  real 
effectiveness  of  laws  or  programs  and 
may  discourage  efforts  to  address 
certain  problems  for  fear  of 
overwhelming  costs. 

There  is  a  need  for  presentation  of 
data  in  meaningful,  understandable,  and 
accessible  formats  usable  by  persons 
with  a  range  of  educational  levels  and 
technical  skills,  sensory  disabilities, 
languages,  and  cognitive  abilities.  There 
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is  also  a  need  to  make  disability  data 
available  to  the  broad  range  of  target 
audiences  referred  to  above. 

NIDRR  has  attempted  to  address  many 
of  the  problems  of  unsatisfactory 
databases  and  the  need  to  increase 
understanding  of  the  demography  of 
disability  by  supporting  research 
projects  and  centers  that  primarily 
compile  and  analyze  data  and  train 
researchers  and  statisticians.  This 
scholariy  effort  has  not  addressed 
sufficiently  the  widespread 
dissemination  of  data  that  is  presented 
in  useful,  meaningful,  and  accessible 
formats  for  a  variety  of  audiences  not 
experienced  in  the  nuances  of  data 
interpretation.  Further,  NIDRR's  data 
research  program  has,  almost  of 
necessity,  been  focused  on  data  that 
relate  to  health  conditions  and  heahh 
care  needs. 

NIDRR  also  has  identified  a  need  to 
improve  the  ability  of  individuals  with 
disabilities  and  their  parents,  persons 
from  minority  backgrounds  with 
disabilities,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals  to  access  information. 
In  addition,  many  persons  with 
disabilities  need  comprehension  aids 
that  will  allow  them  to  understand  and 
utilize  the  information  they  access. 

The  project  on  access  to  disability 
data  will  focus  on  the  synthesis, 
interpretation,  presentation,  and 
dissemination  of  statistical  information 
on  disability  to  a  wide  target  audience. 
It  will  provide  training  in  the 
interpretation  and  use  of  disability  data 
-4o4ndividuals  with  disabilities  and  their 
organizations,  and  will  involve 
individuals  with  disabilities  in  the 
identification  of  information  needs  and 
channels  of  access,  evaluation  of  the 
materials  prepared  in  the  project,  and 
dissemination  of  products. 

Priority 

A  D&U  project  on  improving  access  to 
disability  data  shall — 

•  Assess  the  needs  of  a  range  of  target 
audiences  for  specific  types  oif  disability 
data  and  the  availabilitv  of  such  data; 

•  Identify  the  most  effective  channels 
and  formats  for  conveying  information 
to  various  target  populations,  including 
individuals  with  various  types  of 
disabilities,  those  associated  with 
sf)ecial  communication  needs,  and 
individuals  who  are  members  of 
minority  or  traditionally  underserved 
groups; 

•  identify  and  define  the  nature  of  the 
access  problems  to  disability  data  faced 
by  various  segments  of  the  target 
population; 

•  Identify,  collect,  summarize, 
repackage,  and  disseminate  selected 


disability  statistics  (proposed  by  the 
applicant)  in  a  number  of  formats  and 
through  a  number  of  media  that  will 
most  effectively  reach  various  segments 
of  the  target  population,  and  evaluate 
the  effectiveness  of  the  selected 
mechanisms; 

•  Develop  innovative  and  attractive 
informational  products  in  a  variety  of 
accessible  formats;  develop  guidelines 
for  the  dissemination  of  these  materials, 
and  provide  training  to  relevant  target 
populations  in  the  use  and 
dissemination  of  the  materials; 

•  Develop,  test,  and  market 
innovative  uses  of  information 
technologies,  including  on-line  data 
services,  800  numbers,  and  a  .system  for 
reimbursable  data  services,  as 
appropriate; 

•  Assess  the  need  for  ar.d,  if 
necessary,  develop  informational 
materials  to  facilitate  the  use  of 
disability  data  derived  from  State  and 
local  entities  by  legislators,  policy 
makers,  service  providers,  advocates, 
manufacturers  and  retailers; 

•  Coordinate  with  other  OSERS- 
supported  and  other  Federal  agency 
data  dissemination  activities  to  avoid 
duplication  of  effort;  and 

•  Maintain  all  print  materials  created 
in  full  3Vi"  disk  format  in  Word  Perfect 
5.2  for  IBM,  Microsoft  Word  5  for 
Macintosh,  and  ASCII  format  for  easier 
translation  into  Braille  and  for  read  back 
using  a  screen  reader,  and  maintain  a 
library  and  on-line  database  of  all 
products. 

Applicable  Program  Regulations:  34  CFR 

Parts  350  and  355. 

Program  Authority:  29  U.S.C  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133D,  Knowledge  Dissemination 
and  Utilization  Program) 

Dated:  November  10, 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 

By  the  deadline  date,  the  Department 
received  five  comments  in  response  to 
the  proposed  priorities.  Two  additional 
comments  were  received  after  the 
deadline  date  and  were  not  considered 
in  this  response.  Four  of  the  five  letters 
supported  the  priorities.  This  Appendix 
contains  an  analysis  of  the  comments 
and  the  changes  in  the  priority  since  the 
publication  of  the  notice  of  proposed 
priority.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  appUcable  statutory 
authority — are  not  addressed. 
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Comment:  One  commenter  did  not 
support  the  establishment  of  the  Center 
because  of  the  increasing  availability  of 
electronic  databases  and  "the  numerous 
periodicals  that  convert  research  data  to 
practical  information  for  teachers, 
rehabilitation  counselors,  parents,  and 
others."  The  commenter  indicated  that 
the  funds  to  support  the  Center  would 
be  better  spent  on  disability  research. 

Discussion:  The  Secretary  does  not 
believe  that  key  audiences  for  disability 
research  such  as  teachers,  rehabilitation 
counselors,  and  parents  are  utilizing 
disability  research  to  the  maximum 
extent  possible  despite  evolution  of 
electronic  information  systems.  The 
Secretary  expects  the  Center  to  conduct 
research  on  information  dissemination 
in  oitier  to  enable  persons  with 
disabilities  and  their  families  to  benefit 
from  disability  research. 

Changes:  None. 

Comment:  One  commenter 
recommended  focusing  the  Center  on 
identifying  the  needs  of  target  audiences 
for  disability  research. 

Discussion:  The  Secretary  agrees  that 
understanding  and  responding  to  the 
target  audiences'  needs  are  fundamental 
steps  in  the  successful  dissemination  of 
all  disability  research.  The  Secretary 
points  out  that  the  third  activity  of  the 
Center  requires  it  to  identify  and 
develop  dissemination  strategies  that 
disability  researchers  can  use  to  identify 
all  appropriate  target  audiences, 
understand  the  audiences'  interests  and 
needs,  and  disseminate  the  appropriate 
information  to  all  target  audiences  using 
each  audience's  preferred  information 
medium  (emphasis  added).  The 
Secretary  does  not  believe  any  further 
requirements  are  necessary. 

Changes:  None. 

Comment:  One  commenter 
recommended  requiring  the  Center  to 


examine  dissemination  methods  of 
agencies  and  organizations  involved  in 
similar  research  and  dissemination 
activities  and  to  share  its  fmdings  with 
other  agencies  and  organizations. 

Discussion:  In  order  to  meet  the 
selection  criteria  (see  34  CFR  350.34(c)). 
the  Secretary  believes  that  all  applicants 
for  the  Center  are  required  to  propose 
how  the  project  will  examine  the  broad 
range  of  important  topics  in  the  field  of 
disability  research  dissemination.  The 
Secretary  does  not  believe  any  further 
requirements  are  necessary  in  order  to 
ensure  that  the  Center  examines  the 
dissemination  methods  of  agencies  and 
organizations  involved  in  similar 
research  and  dissemination  activities. 

The  Secretary  agrees  with  the 
commenter's  second  recommendation 
that  (he  Center  should  share  information 
with  agencies  and  organizations  in 
addition  to  sharing  information  with 
NIDRR  grantees. 

Changes:  The  priority  has  been 
revised  to  require  the  Center  to 
distribute  technical  assistance  materials 
and  a  copy  of  its  quarterly  newsletter  to 
OSEP,  RSA.  and  NARIC  The  Secretary 
expects  OSEP  and  RSA  to  share  the 
Center's  newsletter  with  its  staff  and 
grantees  as  appropriate. 

Priority  2:  Improving  Access  to 
Disability  Data 

Comment;  Two  commenters 
recommended  various  types  of  data  that 
should  be  addressed  by  the  grantee.  For 
example,  one  commenter  recommended 
revising  the  first  activity  of  the  priority 
to  require  the  grantee  to  include  data  on 
infants,  toddlers,  children,  and  youth 
with  disabilities  in  the  needs 
assessment. 

Discussion:  The  Secretary  believes 
that  applicants  should  have  the 
discretion  to  propose  to  include  any 
type  of  disability  data.  The  application 
review  process  will  determine  the 
merits  of  each  proposal.  The  Secretary 


declines  to  specify  further  the  typies  of 
data  that  will  be  addressed  by  the 
grantee. 
Changes:  None. 

|FR  Doc  94-28477  Filed  11-17-94;  8:45  ami 

BILLING  CODE  *0(»-(n-P 


Office  of  Special  Education  and 
Rehabilitative  Services 

[CFOA  No.:  64.1330] 

National  Institute  on  Disability  and 
RehatMlitation  Research;  Notice 
Inviting  Applications  for  New  Awards 
Under  the  Knowledge  Dissemination 
and  Utilization  Program  for  Fiscal  Year 
(FY) 1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  The 
notice  contains  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  this  competition.  "The 
final  priorities  for  the  Knowledge 
Dissemination  and  Utilization  program 
are  published  in  this  issue  of  the 
Federal  Register.  This  consolidated 
application  package  includes  the  closing 
date,  estimated  funding,  and  application 
forms  necessary  to  apply  for  an  award 
under  this  program's  competition. 
Potential  applicants  should  consult  the 
statement  of  the  final  priorities 
published  in  this  issue  to  ascertain  the 
substantive  requirements  for  their 
applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels. 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  back<»rounds  who  have  disabilities. 


Application  Notice  for  Fiscal  Year  1995 

[Knowledge  Disseminatfion  and  Utilization  Program.  CFDA  No.  84.1330) 


Funding  priority 


Center  lor  the  Dissemination  of  Disability  Researcti 
Improving  access  to  disability  data 


Deadline 
for  trans- 
mittal of 
applica- 
tions 


1/20/95 
1/20/95 


Estimated 

number 

of  awards 


Estimated 
size  of 
awards 

{per  year) 


$500,000 
175.000 


Project 
period 

(months) 


48 

36 


Applications  avaiiat>ie:  IMovember  18.  1994. 

Before  your  application  can  be 
reviewed,  it  must  include  this 
description.  Applications  for  which  this 
information  is  not  received  will  not  be 
reviewed. 


Successfiil  applicants  that  provide 
services  to  individuals  with  disabilities 
will  be  required  to  advise  these 
individuals,  or  as  appropriate,  the 
parents,  family  guardians,  advocates,  or 


authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  under 


such  programs.  A  list  of  State  CAPs  will 
be  provided  to  successful  applicants 
when  they  are  notified  of  their  award. 

This  notice  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

If  you  need  further  information  about 
these  requirements,  please  contact 
David  Esquith  at  (202)  205-8801. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74,  75,  77,  78,  80,  81,  82, 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  parts  350  and  355; 
and  (c)  the  notice  of  final  priorities  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Purpose  of  Program:  The  Knowledge 
Dissemination  and  Utilization  is 
designed  to  support  activities  that  will 
ensure  that  rehabilitation  knowledge 
generated  from  projects  and  centers 
funded  by  NIDRR  and  from  other 
sources  is  fully  utilized  to  improve  the 
lives  of  individuals  with  disabilities  and 
their  families. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  under  this  program. 

la)  Potential  Impact  of  Outcomes: 
Importance  of  Program  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  announced  priority; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only); 

(3)  The  need  and  target  population  are 
adeouately  defined; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  taiget  populations; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  only); 

(6)  The  training  methods  ana 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

(b)  Potential  Impact  of  Outcomes: 
Dissemination/Utilization  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 


(3)  The  training  methods  and  content 
axe  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 
only);  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need  (utilization 
activities  only). 

(c)  Probability  of  Achieving  Proposed 
Outcomes:  Program/Project  Design 
(Weight  5.0).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound  (research  and 
development/demonstration  activities 
only); 

(5)  The  conceptual  model  (if  used)  is 
sound  (development/  demonstration 
activities  only); 

(6)  The  sample  populations  are 
correct  and  significant  (research  and 
development/demonstration  activities 
only); 

(7)  The  human  subjects  are 

sufficiently  protected  (research  and 

development/demonstration  activities 
only); 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  effective  (training  activities  only); 

(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quaUty  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  Unked 
to  the  project  (utilization  activities 
only);  and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  resuh  (utilization  activities 
onlv). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  stafi'have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciphnes  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 


(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as— 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  Tne  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  Quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  fikely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Project  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s): 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective;  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 

as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  Management: 
Adequacy  of  Resources  [Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adeouate  facilities  is  evident. 

(hj  Program/Project  Management: 
Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project(s)  is 
adeouate  to  support  the  activities; 

(2j  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
projects(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
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public  and  private  non-profit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  AuUiarky:  29  U.S.C.  761a  and 
762. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 

^  insert  number  and  letter]),  Washington, 
D.C.  20202-4725.  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
[Washington,  D.C.  time]  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]).  Room  #3633,  Regional 
Office  Building  #3.  7th  and  D  Streets, 
S.W..  Washington.  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  bom  a  commercial  carrier.    . 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NoteK  (1)  The  VS.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
rel>'ing  oo  this  method,  an  applicant  should 
check  with  its  local  pKJSt  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
E)epartmeat  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  ^>plicatton  is 
l)eing  submitted. 

Application  Foims  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organised,  lliese  parts  are  as  follows: 


Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
524)  and  instructions. 

Part  III:  Application  Narrative. 
Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying. 
IDebarment.  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions.  (NOTE:  ED  Form  ED-80- 
0014  is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL- A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  HtfORMATION  CONTACT: 
Dianne  Villines,  U.S.  Department  of 
Education,  Room  3417  Switzer 
Building.  600  Independence  Avenue, 
S.W.,  Washington.  D.C.  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  BoardJ.  telephone  (202)  260- 
9950:  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C  760-762. 


Dated:  November  10. 1994. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
Section. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due 
date? 

No!  On  rare  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  revised  due  date  is  published  in 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a 
project  narrative,  vitae  of  key  personnel, 
and  a  budget,  as  well  as  the  Assurances 
forms  included  in  this  package.  Vitae  of 
staff  or  consultants  should  include  the 
individual's  title  and  role  in  the 
proposed  project,  and  other  information 
that  is  specifically  pertinent  to  this 
proposed  project.  The  budgets  for  both 
the  first  year  and  subsequent  project 
years  should  be  included. 

If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating 
organizations,  maps,  copies  of 
publications,  or  descriptions  of  other 
projects  completed  by  the  applicant. 

3.  What  format  dHMild  be  used  for  the 
application? 

NIDRR  generally  advises  applicants 
that  they  may  oi^nize  the  applicatitMi 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 


vafy  according  to  the  specific  program, 
and  are  ccmta^ied  in  tt^  rnncoli^qtfpd 
Application  Package. 

4.  May  1  submit  applications  to  more 
than  one  NIDRR  program  competitioa  or 
more  than  one  application  to  a  program? 

Yes,  you  may  submit  applications  to 
aay  program  for  which  they  are 
rasponsire  to  Ae  program  requirements. 
Yoo  may  submit  the  same  application  to 
as  many  competitions  as  you  beheve 
apfwopriate.  You  may  also  submit  mere 
than  oae  application  in  any  given 
competition. 

5.  What  is  the  allov^ble  indirect  cost 
rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  tjrpe 
of  application. 

Appticaj^s  in  the  FIR.  AND 
Innovation  grants  progranw  ^Kmk)  Knot 
indirect  charges  to  the  organization's 
approved  rate.  If  the  organization  does 
not  have  an  approved  rate,  the 
application  should  indude  an  estimated 
actualize. 

8.  Can  profitmaking  businesses  apply 
forgrants? 

Yes.  However,  for-profit  organizations 
win  not  be  able  to  collect  a  fin  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  individuals  apply  for  Grants? 


No.  Only  organizations  are  eligible  to 
apply  for  eraats  under  HBDSA  iwocrams. 

8.  Can  NIDRR  staff  adrim  me  ^riwther 
my  project  is  of  interest  to  NIDRR  or 
iikeiy  to  be  funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  thepropanft  is  wbicfa 
you  propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of 
whether  ytmr  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

3.  How  do  I  assure  that  my 
apphcaticm  will  be  referred  to  the  most 
appropriate  panel  for  review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
oofsp^itkn  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424,  and  including  the 
title  of  the  priority  to  which  they  are 
responding. 

10.  How  soon  after  sirf)mf«i»g  my 
appBcatton  can  I  find  out  if  it  will  he 
funded? 

The  time  hrom  closing  date  to  grant 
award  date  v^ies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  wMun 
fix*  to  sifx  Momhs  of  the  closing  date. 
Unsuccessful  applicants  gMMnUy  will 
be  notified  within  tkat  time  frame  as 
well.  For  the  purpose  of  estimating  a 
project  start  date,  the  appficant  shouM 


estimate  approximately  six  months  fit)m 
the  closing  date,  bat  no  later  than  the 
following  Septeiaiter  3(k 

11.  Can  I  call  NSDRR  to  Rnd  otM  if  my 
application  is  being  fimded? 

Not  When  NIDRR  is  aWe  to  release 
information  on  the  status  of  grant 
appficatioosy  H  wilt  notify  applicasts  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  Ihroagfe  this 
formal  iU)tificatioa. 

12.  If  my  apphcaHkm  Is  successful, 
can  I  assume  I  will  get  the  requested 
budget  amount  in  subsequent  years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  plaooing 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submitted  for  each  fear  of  the  proiect 
and  there  will  be  negotiatiops  oa  the 
budget  each  year. 

13.  Will  all  approved  applications  be 
faadad? 

No,  It  often  happens  tfrat  the  peer 
review  penets  approve  for  hmding  more 
appHcations  than  NIDRR  can  fund 
within  availabla  resouices.  Applicants 
whoare  a|>prawed  but  sMt  fuMded  are 
encouraged  to  consider  sobimtting 
sinsilar  applications  in  futuce 
competitions. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


QMS  Approval  No.  0348-0043 


I.    TYPE  OF  SUBMISSIOM: 
Application 
□    Construction 


n  NorvConstrucfwo      [    O  Mo»».Constnjaion 


PnappUcaHon 
Q  Canstnx:tiuf, 


2.  SATE  SUaWTTEO 


3.  DATE  RECBVCO  BY  STATE 


4.  DATE  RECeVEO  8V  FEOEIUL  AQENCV 


Applicant  kJentifier 


Stale  Applicalion  klentitier 


Federal  Identitier 


S.  APPLICANT  INFOAMATIOM 


Legal  Name: 


Address  <giv0  aty,  county,  statu,  and  ap  cotfel: 


(.  EMPLOVER  lOCNTIFICATION  NUMaER  (EIN): 


I.  TVPE  or  APPLICATION: 

n  New         n  Connmiaoon        □ 

tt  rw»i»on.  enter  eppropriate  latler(s)  in  boMes):  Q        Q 

A.  Increaae  Award         B.  Oecieaae  Awafd  C  Increaaa  CXirainn 

D.  Oecraese  Duration     Other  (tp»atft: 


!«.  CATAUM  OF  FEDERAL  UUMEIHC 
ASSISTANCE  NUaWER: 


Tni£: 


n.  AREAS  AFFECTED  tV  PROJECT  (aim*.  COUntmi.  SUMS.  PlCl. 


II  PWOPOSED  PROJECT: 


Stan  Data 


Ending  Data 


Organuational  Unit: 


Name  arxl  tetepnone  number  of  the  person  to  lie  contacted  on  matters  involving 
this  application  (gnt  ana  coda) 


T.  TYPE  OF  APPLICANT:  (ervMr  appropnale  letter  in  box)  Q 

A.  State  H  Independent  School  Oisl 

B.  County  I.  Slate  Controlled  institution  oi  Higher  Learning 

C.  Municipal  J.  Pnvale  Universilv 
0.  Township  K.  Indian  Trtt>e 

E.  Interstate  L.  Individual 

F.  Inlarmunicipal  M.  Profit  Organuation 

Q.  Special  District  N.  Other  (Specilv)    


t.  NAME  OF  FEDERAL  AGENCY: 


II.  OCSCRIPIIVE  TITLE  OF  APPt-ICANTS  PROJECT: 


14.  CONORESSWWAtOISTWICISOF: 


a.  Appkcani 


b  Pnnsct 


IS.  ESTIMATED  FUNOINO: 


a.  Federal 


b.  Appacant 


c  Suta 


d  Local 


e  Other 


f    Program  Income 


g  TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


U.  IS  APPUCATWN  SUSJKT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  1X372  PROCESS? 
a       YES.  TVIIS  PREAPPt.lCATK3N/APPUCAT10N  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


GATE 


b       NO.   □    PROGRAM  IS  NOT  COVERED  BY  EO  12372 

Q    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.  IS  TME  APPLICANT  OEUNOUENT  ON  ANY  FEDERAL  DEBT? 

Q  Vas       If  -Yes.*  attach  an  expianation. 


D   No 


1*.  TO  TME  BEST  OF  MY  KNOWLEDGE  AND  BEUEF.  ALL  DATA  IN  THIS  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT.  TME  DOCUMENT  MAS  BEEN  DULY 
AUTMORI2E0  Bv  THE  GOVERNING  BOOV  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


a  Typed  N^me  of  Aultv)ri2ad  Rapresanlaiive 


b  Tide 


d  Signature  of  Autfiormd  Reoresentatm* 


WevioosTdiiions'NorijsaBie" 


c  Telephone  number 


e  Dale  Signed 
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ttiSTRUCTIOMS  FOR  TME  Sr  «« 


1. 
2. 

3. 
4. 


6. 


9. 


1ft 


IX. 


Date  agitation  submitted  to  Fecterar  agency  f«r 
State  if  appficalJfe)  &  apptkant's  control  niunbtr 
(ifappRcabhs). 

State  use  only  (if  applicable). 

If  this  aprpfication  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identiikr 
aomber.  If  for  a  new  project.  Feave  bfaink. 

Lefal  name  of  applicant,  Bame  •#  prini»Fy 
«ganiaa±ionaI  unit  which  will  tHid»rtak*  the 
assistance  activity,  complete  address  ef  the 
applicant,  and  naaie  and  tdeplwne  non^r  ef  the 
persen  to  contact  on  ma»tters  reliated  to-  this 
application. 

Enter  Empbyer  Identification  Number  (EIN)  as 
assigned  by  the  tnterwali  Bevcmw  aervke. 

Enter  the  approtpriate  letter  is  the  sp*e« 

provided. 

Chech  appropriate  box  and  enter  appropriate 
tetterts)  in  the  space(s)'  provided: 

— "New"  means  a  nepm  assistance  aw«rd. 

— "CoatinuatioR''  mcaas  an  extanioa  far  an 

ad^tional  f undiag/hiM^et  peri«d  far*  projwt 

with  a  projected  completion  date. 

—  "J^^sion"  means  any  change  in  the  Federal 
GsvemmeiiC^  fawacial  oMigatien  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
beiac  req^aesCerf  witk  tUa  «ff  IkatioK 

Use  the  Catalog  of  Piedenl  Oomestie  Assistance 
Bomber  and  fc*  *-  of  the  procrais  under  which 
assistance  is  reqoestedl 

Enter,  brief  dt«ri,twelillt  of  til.  pwjeel  if 
mere  thss  snc  ~>>g-g»»  f*  I::-.  .>ej^  ^m^  -■-_   ^y 

append  •■  nn  plena  iti—  «»  a  wtpmntm  sheet,  if 
appropriate  (e.*.,  cMstractaaa  or  ml  propeii^ 

projects),  attach  a  map  showti^  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12. 


131 


14. 


IS. 


Li«e  onfy  the  largest  political  entities  aflfected 
(e.g..  Slate,  cou«tie»,  ei«ies). 

Seii^explanatory. 

iJst  the  appReanf s  Congressioiw*  Dhtrict  and 
any  Districtfs)  affected  by  the  program  or  project. 

Aiwmnt  requested  or  to  be  contriboted  dxiring 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind-  contributions 
showld  be  mcfuded  on  appropriate  lines  as 
applicable.  IT  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  htdicate  qnl^  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  »h«w 
breakdown  o»  an  attached  sheet.  P«r  h^»;«*, 

progr«iB  guidjng,  use  totals  and  sh«w  bccahdinHt 
ttungsanie  categories  as  iten  1& 

AppHcai^  sheuld  contact  the  ^ate  Single  Pt>iirf 
of  ConUct  (SPOC)  for  Federal  Executive  Oeder 
12372  t»  detenoiac  whcthe-  the  applkstien  is 
suh^  te  the  State  intergoversowntal  review 
proccaa. 


M.  Thia  ^oesdMi  appiiea  to  tl»  a^pKcast  orgsa». 
****•»»  not  the  person  who  »igB»  as  the 
authorized  representative.  Cat^aries  ef  ddbt 
iadude  deiiiu|ueRt  aadst  (Bsallewaaces.  laaiis 
andfaotes. 

1%.  Ta  be  sigaed  by  the  airthinized  represeaeatm«>  «f 
the  applicant.  A  copy  of  the  govemiag  badiy's 
aathorizatiaa  fisr  you  to  sign;  tha  applii  irioa  aa 
offieiai  rcpvesesftative  er  it  be  on  file  ia  the 
appiieaafs  office.  (Certaia  Federal  agencies  mary 
raqaivethaC  thic  aadkarintaon  be  saknitted 
partafther     "■    ^-      ' 


IC. 


SF  424    inCV   4.MI  Back 


59842  Federal  Register  /  Vol.  59,  No.  222  /  Friday.  November  18,  1994  /  Notices 


INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case, 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  naae  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (0,  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4.  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(0.  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0- 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  ail  applications  for  new  grant?  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A.  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  -stimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-FederaJ-Resourcea 

Lines  8-11  -  Enter  amounts  of  non- Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in- kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e) 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f).  Section  A 

Section  O  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


\ 


Line  14   -  Enter  the  amoii   .  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A  A 
breakdown  by  function  or  activity  is  not  necessary  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  m 
years)  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary 

Line  20  -  Enter  the  toul  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  tola) 
indirect  expense 

Line  23  -Provide  any  other  explanaUens  or  comments 
deemed  necessary 
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Public  reporting  burden  for  this  coHection 
of  information  is  esdmated  to  vary  from  13 
to  22  hours  per  response,  with  an  average  of 
17.5  hours,  including  the  time  for  reviewing 
insthictions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collectian  of  information,  including 
suggestions  for  reducing  this  burden,  to  the 
U.S.  Departnient  of  Education,  Information 
Management  and  Compliance  Division, 
Washington.  DC.  20202^651;  and  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  1875-0102,  Washington, 
DC.  20503. 

Instructions  Car  ED  Form  No.  524 

General  Instructions 

This  form  is  used  to  apply  to  individual 
U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise, 
provide  the  same  budget  information  for  each 
year  of  the  multi-year  funding  request.  Pay 
attention  to  applicable  program  specific 
instructions,  if  attached. 

Section  A — Budget  Summary:  US. 
Department  of  Education  Funds 

All  applicants  must  compkte  Section  A 
and  provide  al)reakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11,  cohimiu  (aHe):  For  each 
project  year  far  whidi  funding  is  requested, 
show  the  total  anuxint  requested  for  each 
applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi- 
year  total  for  each  bucket  category.  If  fundir^ 


is  requested  for  only  one  project  year,  leave 
this  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
budget  request  for  each  project  year  for 
which  fuiuling  is  requested. 

Line  12,  column  (f):  Show  the  total  amoimt 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B — Budget  Summary:  Non-Federal 
Funds 

If  you  are' required  to  provide  or  volunteer 
to  provide  matching  funds  or  other  non- 
Federal  resources  to  the  project,  these  should 
be  shown  for  each  applicable  budget  category 
on  lines  1-11  of  Section  B. 

Lines  1-11.  columns  (aHe):  For  each 
project  year  for  which  matching  funds  or 
other  contributions  are  provided,  show  the 
total  contribution  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f):  Show  the  multi- 
year  total  for  each  budget  category.  If  non- 
Federal  contributions  are  provided  for  only 
one  year,  leave  this  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
matching  or  other  contribution  for  each 
project  year. 

Line  12,  column  (f):  Show  the  total  amount 
to  be  contributed  for  all  years  of  the  multi- 
year  project  If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C — Other  Budget  Information:  Pay 
Attention  to  Applicable  Program  Specific 
Instructions,  if  Attached 

1.  Provide  an  itemized  budget  breakdown, 
by  project  year,  for  each  budget  category 
hsted  in  Sections  A  and  B. 


2.  If  applicable  to  this  program,  enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in 
effect  during  the  funding  period.  In  addition, 
enter  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  arc 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessaiy. 

Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division.  Washington.  D.C. 
20202-4651;  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Ptoject  1820-0027, 
Washington,  D.C.  20503. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufiicient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 

-  the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §5  4728-4783) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  §  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.§§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  SS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  US  C.  \ 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  be'ng  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  SS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §9  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
U.S.C.  SS  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  SS  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  witli  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notiflcation  of  violating 
faciliiies  pursuant  to  CO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h), 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  $§  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  f06  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a- let  seq).  ' 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  S§  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  H.^rtncial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


t!GNATURE  OF  AUTHORIZED  aRTlFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Her  cfovered  Transactions 


and  tier  rcquinanents  stated  at  Section  85.na  -MacnoiisiiiBrnnguicuwanuM 


Instnxctiozis  f  crCotificalion 

1.  By  signins  axul  soinniitin;  this  proposaL  the 
prospecnve lower  tier  participant  is  providing  i 
cettificatisn  set  out  bdow. 


the 


^  The  cotificscioR  ia  this  clause  is  a  nutsial 
rcpresentatiaa  ctf  fxtnpon  which  reliance  was  placed 
when  this  tnnaactiaa  was  enored  into.  Ifitisiatc 
detammed  that  the  nospective  krwcr  tier  puticioant 
knowin^ljr  rendena  an  etrraeous  ceKifiation.  in 
addition  to  other  nmedies  available  to  the  Fedenl 
Covenunent,  the  depattment  or  agency  with  which 
thiy  transaction  ohgnated  may  pursue  available 
remedies,  including  napeasion  and/or  debannem. 

3.  The  prospective  knwr tier  paiticinaat  shall  provide 
immediate  wiittsB  aocioe  to  tM  pcnon  to  which  this 
piDposai  is  mbmittBd  if  at  any  tune  the  prospective 
lower  tier  partidpam  laaina  tnat  its  cetification  was 
erroneous  when  sttfanittBd  or  itas  become  erroneous 
by  reason  of  changed  dtoanstances. 

i  Tke  isrna  'covered  transaction.'  'debarred," 
'sttspended."Iaeiigifaie,"lcwer  tier  covered 
trar.sarrinn."  "paitiopam.*  'peisoa'  'pnmary  covered 
tzansacQon.'  pj  iiiupij.*  'pioposai.'  and  'voiuntaiily 
ezchided,' as  used  ia  this  daiBc,  have  the  1 


— toatintheOefiutioatafldCovenirei 

mies impiemenrinf  faBoaive Onier  12S49.  Yonmay 
contact  the  penoa  to  wMch  this  proposal  is  snbmittsd 
for  assistance  in  obtaizsing  a  copy  ofmose  regulations. 

S.  The  prospective  lower  tier  partidoant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
coveied  transaction  be  entered  into,  it  shall  not 
knowingly  enter  iiuo  any  tower  tier  covered 
transaction  with  a  person  who  is  debaned, 
suspended,  dectared  ineligible,  or  voiuntaiily 
excluded  from  panidpatioa  in  this  covoed 
transaction,  unuss  anthohzed  by  the  department  or 
agency  virith  which  this  tiansaction  originated. 


6.  Thepiijs{jeaive  lower  tier  paitidpant  furtfaa 
agrees  dy  subsutting  this  proposal  tiiat  it  will 
lodude  aa  dauM  ttued 'ueRificatian  Resanlisg 
Debaiuient  Suspension.  Inriigbility,  andVoluntary 
Fwhwion-Lower  Tier  Covcnd  Tnnaactians,* 
witliout  modifiatkm.  in  all  lower  tier  covered 
transaftteniaadtaaUsoiinrations  for  ioM»er  tier 
OBvcredt 


7.  A  pertk^ant  in  a  covered  transaction  may  Tety 
ffwiacttfifatinnofaproapeaivepaitktpaatiaa 
yyertief  cpyered  uansadontfaatltiSHot 
dabaiied,  ^ll■^ll  mluj.  ineligibki,orvohintahly 
wannriedfaim  the  coveted  trarnartinn,  unless  it 
taaw  that  tfaecetification  is  qiuiieuua.  A 
penif  i  I  ant  may  deode  the  method  and  feeqaency 

priiidp«it.  EadipTticipam  may,  but  ia  not 
mpued  to,  cfaac£the^M>nproalIeInem  List. 


cBtificMionrequiiBdbythisaauae.  Theknowledge 
and  iniomation  of  a  participant  is  not  lajuiied  to 
ooBedtfaat  wfakfa  is  nannaily  possessed  By  a 
pradentpcrauu  in  the  ordinary  course  of  business 
"*^lingi 

paragraph  5  of  then  instructions,  if  a  partidpent  in 
acoMsed  tmsactian  knowingly  enters  into  a  lower 

tier  milMll  trmrMfftm-  .Mi»K  a  p»^rMi  who  t« 

suroended.  dcfaened,  ineligibk;  or  voluntaniy 
exduded  &t>m  putidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  departmem  or  agency  with  which 
this  tnmsactionanginated  may  pursue  available 
remedies,  including  suspension  and/or  dcbamienL 


59849 


Cfrtififarion 

(1) 


(2) 


The  prospective  tower  tier  paitidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
prinapals  are  presently  debarred,  suspended,  proposed  for  debarment,  cudared  ineligible,  or 
voluntarily  exdnded  from  partidpation  in  this  transaction  by  any  Fedioai  departmentor  agency. 

Where  the  prospective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  partidpant  shall  attach  an  explanation  to  this  rrotxjsal. 


NAME  OF  APPUCANT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


DATE 


ED  80^14, 9/90  (Replaces  CCS-009  (REV.  12/88).  which  is  obsolete) 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUCf-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refier  to  the  regulations  dted  below  to  determine  the  certification  to  which  they  are  reouired  to  attest  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  befmc  completing  this  fonn.  Signature  of  this  fonn 
provides  for  compliance  with  certification  rec^uirements  under  34  CFR  Part  82,  Tslew  Restrictions  on  Lobbying/ and  34  CFR  Pan  85. 
\i>v«mment-wide  Debarment  and  Suspension  (Nonprocurement)  and  Covemment-wide  Requirements  for  Drug-Free  Workplace  * 
(Grants).'  The  certificaDons  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  plaora  when  the  Departmenl 
of  Educabon  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  13SZ  Title  31  of  the  VS.  Cade,  and  im- 
plemented at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  oooperabve  amement  over  $100,000,  as  defined  at  34  CFR 
Part  82.  Sections^llOS  and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  in- 
Duencirg  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Conpess.  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  m  connec- 
tion with  the  making  of  any  Federal  grant,  the  entering  into  of 
any  coopeiabve  agreement,  and  the  extension,  continuabon, 
renewal  amendment,  or  modification  of  any  Federal  grant  or 
coopeiabve  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or  at- 
tempting to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  amnection  with  this 
Federal  grant  or  oooperabve  aereement,  the  undersigned  shall 
complete  and  submit  Standara  Fonn  -  LLL.  ITisdosure  Form 
to  Repon  Lobbying,'  in  acoordanoe  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this  oer- 
tificabon  be  included  in  the  anvard  documents  for  all  sub- 
awards  at  all  bers  (including  subgrants,  contracts  under  grants 
and  cooperauve  agreements,  and  subcontracts)  and  that  all 
subrecipients  shaUcertify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUtV  MATTERS 

As  required  by  Execubve  Order  12549,  Debarment  and  Suspen- 
sion, and  implemented  at  34  CFR  Part  85,  for  prospecbve  par- 
bcipants  in  prunary  covered  transactions,  as  aefined  at  34  CFR 
Pan  85,  Sections  85.105  and  85.1 10  - 

A.  The  applicant  certifires  that  it  and  its  principals: 

(a)  Are  not  presendy  debarred,  suspended,  proposed  for  debar- 
ment, declared  ineligible,  or  voluntarily  excluded  from 
covered  transacbons  by  any  Federal  depanment  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civU  judgment  rendered 
against  them  for  commission  of  fraud  ora  criminal  offense  in 
conneaion  with  obtaining,  attemrting  to  obtain,  or  performing 
a  public  (Federal,  State  or  locai)  transaction  or  contract  under 
a  public  transacbon,  vioiat;on  of  Federal  or  State  aivtitrust 
statutes  or  commission  of  csnbczzlement,  theft,  forgery, 
bribery,  faisi.'^scation  or  destrucbon  of  records,  malung  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presendy  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  gtivemmental  enbfy  (Federal,  State,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (1  )(b)  of  this  certification,  and 


(d)  Have  not  within  a  three-year  period  preceding  this  ap- 
plication had  one  or  more  piibbc  transactions  (Federal,  State. 
or  local)  tenninated  for  cause  or  de^ult;  and 

B.  Where  the  appUcant  is  unable  to  certify  fo  any  of  the  state- 
ments in  this  certification,  he  or  s.he  shall  attach  an  explanation 
iothu  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  Required  by  the  Drug-Free  Workplace  Act  of  1988,  and  im- 
plemented at  34  CFR  Pan  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Pan  85,  Secbons  85i05  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  pro- 
ynde  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlaw- 
ful mantifacture,  distribution,  dispensing,  po6sess>on,  or  use  of 
a  controlled  substance  is  prohibited  in  the  grantee's  workpUce 
and  specifying  the  actions  that  wiU  be  taken  against  employees 
for  violation  of  nich  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  empfoyees  about- 

(1 }  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee'»policy  of  maintaining  a  drug-ftec  workplace; 

(3)  Any  available  drug  counsding,  rtfiabilitabon,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  penormanoe  of  the  grant  be  given  a  copy  of  the  state- 
ment required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
paph  (a)  that,  as  a  condition  of  emptoyment  under  the  grant, 
the  employee  will— 

(1 )  Abide  by  the  terms  of  the  stafement;  and 

(2)  Notify  the  emplc^er  m  %vnting  of  his  or  her  convictk>n  for 
a  violation  of  a  cnminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  convic- 
tion; 

(e)  Notifying  the  agency,  in  wnting,  «vithin  10  calendar  days 
after  receiving  notice  under  subparagraph  (dM2)  from  an 
employee  or  otherwise  receiving  actual  notice  ojf  such  convic- 
tion. Empfoyers  of  convicted  employees  must  provide  notice, 
including  position  title,  fo:  Director,  Grants  and  Contracts  Ser- 
vice, VS.  Department  of  Education,  400  Maryland  Avenue, 
S.W.  (Room  ^24,  CSA  Regional  Office  Building  No.  3), 
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Washington,  DC  20202-4571 .  Notice  shaU  include  the  kdoitifica- 
non  niunber(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
Of  receivmg  notice  under  subparagraph  (d)(2),  %vith  respect  to 
any  employee  who  is  so  convicteo- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  tennination,  consistent  with  the 
requirements  of  the  Rehabiliution  Act  of  1973,  as  amended;  or 

(2)  Reoiiiring  such  employee  to  partkripate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitatkin  program  approved  for 
8uch  parposes  by  a  Federal  State,  or  local  health,  law  enforce- 
ment, cr  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  fo  maintain  a  drug- 
nee  workplace  through  implementation  of  paragraphs  (a). 
rb),(c),(d5,(e),ar.d(f5.  r     &•  t-        . 

p.  The  grantee  may  insert  in  the  space  provided  below  the 
$ite(s)  for  the  performance  of  work  done  Li  connection  with  the 
Specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 
<X)de)  ^^ 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Dnig-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subiart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85il0  - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  win  not  engage 
in  the  unlawful  manufacti:re,  distribution,  dispensing,  po»- 
•ession,  or  use  of  a  controlled  substance  in  conductinK  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drag  offense  TKulbrg  from  a 
violation  occurring  during  the  conduct  of  ary  grant  acti\'ity, 
I  %viU  report  the  conviction,  in  writing,  within  1 0  calenc^ 
days  of  the  conviction,  to:  Director,  Grants  andXkintracts 
Service,  US.  Department  of  Educaboa  400  Marvland 
Avenue,  S.W.  (Room  3124,  GSA  Regional  Office'Saikiing 
No.  3),  Washington,  DC  202C2-4571.  Notice  shall  include 
the  identification  numbers)  of  each  affiected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  klentified 
kere. 


As  the  duly  authorized  represenutwe  of  the  applicant,  I  hereby  certify  that  the  appUcant  will  comply  with  the  above  certificattons. 


NAMEOFAPf'UCANT 


PRUVTTED  NAME  AND  TITLE  CM^  AUTHC«IZED  REPRESENTATIVE 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


SICMATURE 


DATE 


Ep  8(M)013, 6/90  (Replaces  ED  80-OOPS,  12/89;  ED  Form  CCS^JOS,  (RE\''.  12/88),  ED  8(W)010, 5/90;  and  ED  SCWOll,  5/90.  which  are 
obsolete) 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Compl«lc  Ms  fafm  to diKtec  bbbying  activities  pursuant  to  31  U.SC  135J 
(S«e  reverse  for  public  burden  dtsdosurcj 


byOMt 


1.    TypeoiFcrfnai 


a>  conmd 

b.  grant 

c  cooperatfwe  afrcemoK 
d  k>an 

c.  loan  guarantee 
f.  loan  insurance 


2.    SlaM»«<  Federal  Action: 

rn  a.  WdroWerrapplication 
I — '  b.Mtial«Mard 
c  poet-award 


Nmw  and  Address  of  Reportiiig  bt^. 


a    Piinie 


O    Subanvardee 

Tier  ____ ,  i/  knewm 


Congressional  District  if  known: 


S.     Federal  OcpartmenVAgcnqr. 


8.     Federal  Action  Number.  H  known: 


10-  a.  Name  and  Address  ot  Lobbying  Entity 
til  mdhfidtuJ,  Ust  name,  first  name.  KUk 


X    IcpoftTifpc: 

□  4.  biMai  filing 
b.  material  change 

F«  MalMial  ChMs*  Onlr 

year quarter 


date  of  last  report 


5.    M  ^porting  fntitym  No.  4  la  Sobawwdee.  Eater  Name 
•ad  Address  ol  Prime: 


CowgressJonal  District  H  known: 


7<    Fcrfbal  Program  Nam^Oeaoiptioa: 


CFOA  Nwnbcr,  if  apptKabie: 


*•    Award  Amouot  if  known: 
% 


•*■  SftkOTwf^li^**'™*^  Services  mduding  addreu  U 
tiast  name,  fint  name.  MO: 


tl.  Amooni  ot  Payment  (check  att  that  appfy) 

^  ^___^_________         O  actual       O  planned 


Uiudi  ConimuMien  SO<gfH>  S/-IU.-A  Un»e»tunt 


IX  'o#m  Ot  Payment  (c/iecA  a// Ihaf  appyyJ: 
a    a.  cash 
O    b.  in-kind;  spedfy:  nature  .^____ 


»«.  BrM  Descriptfoo  ot  Services  PeHormed  or 


ti  Type  ot  Payment  (check  all  that  apply): 


a 

O 

a 
a 
a 
o 


a.  retainer 

b.  ono-dmcfee 

c.  commission 

d.  contingent  fee 

e.  deferred 

f.  other;  specify: 


-M^s^iiL's^K;^^^^'^^^^^^ 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISaOSURE  OF  LOBBYING  ACTIVITIES 

Il!H.Hi!?°«  ""*  '"T  '!"*"  ^  "TP'*!*<^  I'y  **?*  sporting  entity,  whether  subawardee  or  prime  Federal  recipient  at  the 
«Si«-,'^*''?r"'^  >  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  purRunTtoTtJe  31  ui.C 
f„fl^.r  ""•  ^1  "''"8  of  a  form  IS  required  for  each  payment  or  agreement  to  make  payrn^^rirj  lob  Jng  entity  'or 
mfluenang  or  attempong  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  CoiVgreis  an' officer  Sr 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-La-A  Continuation  Sheet  for  additional  infomiation  if  the  space  on  the  fom,  is  inadequate.  Comp^teall  items  that 
apply  for  both  the  initial  fi  ing  and  material  change  report  Refer  to  the  implementing  gu-d^ce  pubSS«l  by  ti^e  Office^ 
Management  and  Budget  for  additional  infonnation.  *^  *  *  puousneo  oy  ine  umce  or 

outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  it  a  followup  report  caused  by  a  material  chanee  to  the 
mfomnation  previously  reported,  enter  the  year  and  quarter  in  which  the  dvi^ge  oca««?&rtTS  d«?^f  A?  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action!^^ 

*■  t™*^^?^*'  •***^'  2*^'  ?**!  *"'^,"j'  *^*^*  **'  ***•  reporting  entity.  Indude  Congressional  District  if 
kn,^.  Check  ti«  appropnate  dassification  of  die  reporting  entity  that  d^signaUs  if  it  is.  or  eSecaTto  be^rprime 
or  subaward  reap.ent  Identify  the  tier  of  the  subawardee.  e.g..  the  first  sJbawardee  of  d»e^^  h  ti^  1st  ti>r 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contna  awards  undwgrStt. 

^'  2n*'clS?^i'^«'"L?*  ?^  ■"  *ITU!  l!^^  "Subawardee",  then  enter  tf>e  full  name,  address,  dty.  sute  and 
ap  code  of  the  pnme  Federal  recipient  Indude  Congressional  District  if  kriown. 

*■  E-eTtirnw  «!„!«*  ''**^f?  agen<^making  the  award  or  loan  commitment.  Indude  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation.  United  SUtes  Coast  Ciunl. 

^'  £SJ?*J*SS  Ti^J^  °^J**°^^^1?'  ^^^'^^^  federal  action  (item  1).  If  known,  enter  the  full 
SiSSmJnS!^  Assistance  (CFDA)  number  for  grants,  cooperative  agreemenu.  loans,  and  loan 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  tiie  Federal  action  identified  in  item  1  (ee* 
Request  for  Proposal  (RFP)number  Invitation  for  Bid  (IFB)  number  grant  annoi^em  nJSSel-  STconSS: 
pSfii«.'i!iT"RFpSE".Swr-       W'cationrproposal  control  number  assigned  by  ti»e  Federal  agency).    Indude 

9.  For  a  covered  Fedeni  action  where  there  has  been  an  awani  or  loan  commitment  by  the  Federal  agency,  enter  the 
federal  amount  of  the  award/loan  commitment  for  ti»e  prime  entity  identified  in  item  4  or  5.  "•      " 

(a)  Enter  the  full  name,  address,  dty.  sUte  and  zip  code  of  the  lobbying  entity  engaged  by  die  reporting  entity 
identified  In  item  4  to  influence  the  covered  Federal  action.  ^^  ^        repofung  enniy 

(b)Enter  the  full  names  of  the  individual(s)  performing  sennces,  and  indude  fuU  address  H  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

Enter  tiie  amourit  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
5r^"'  ^^^  ^"f"  ??!:  .''^"**  %vhether  the  payment  has  been  made  (actual)  or  will  be  rSade  (planned).  Chedc 
to  SSdt*  '*  *  "****"  '*  '**'°^  ^'^  **  cumuUtive  amount  of  payment  made  or  planned 

"■  2^5il  !l?5"'^*!f  ^""l^^-^  '^^  ***  *PP'y-  "  P*y"'««  '»  "«**«  *n>^  «n  '"'^^  contribution, 
specify  the  nature  and  value  of  the  in-kind  payment 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

^^'  ^^^*^^''^J^^^  description  of  die  services  that  die  lobbyist  has  performed,  or  will  be  expected  to 

5SS^'«^?J^l^'t!i  °'."!L*^*?./!!'l*'*^  Indude  all  preparatory  and  related  activity,  not  just  timTspent  in 

^J^It  «  M  ^T^J^°'^*-  "^'^'y  *•  ^^  ""'^^'^  "^  employeeis)  contkted  or  dte  oftorts). 
employee(s),  or  Member<$)  of  Congress  that  were  conUcted. 

15.  Check  %vhether  or  not  a  SF-LU.-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  die  form,  print  hislter  name.  tide,  and  telephone  number. 


10. 


11. 


«woxCTons.««chm«ei«^ 

t^lZL  !rl'!r''^-!!*i!!:f"*.?!.'*'!^!l!!!'~!f  O'  "^  «*«  "P«t  or  tMi  coOKtion  of  information,  indwding  luaatiara 
tor  feducing  thw  burden,  to  the  Office  of  Managemcm  and  Budget  Papetworii  Keduoion  Proxct  (034»O0<ft).  Warfwigtoa  OJC.  20503 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  funding  priorities 
for  fiscal  years  1995-1996  for 
rehabilitation  engineering  research 
centers. 

SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  new  Rehabilitation 
Engineering  Research  Centers  (RERCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1995-1996.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  These  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  December  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith,  U.S.  Department  of 
Education,  600  bidependence  Avenue, 
SW.,  Switzer  Building,  Room  3424, 
Washington,  DC  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516. 
SUPP1.EMENTARY  INFORMATION:  This 
^notice  contains  three  final  priorities 
under  the  RERC  program  for  research  on 
children  with  orthopedic  impairments, 
research  on  low  vision  and  blindness, 
and  research  on  universal 
telecommunications  access. 

Authority  for  the  RERC  program  of 
NIDRR  is  contained  in  section  204(b)(3) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private  agencies 
and  organizations,  including 
institutions  of  higher  education,  Indian 
tribes,  and  tribal  organizations,  to 
conduct  research,  demonstration,  and 
training  activities  regarding 
rehabilitation  technology  in  order  to 
enhance  opportunities  for  meeting  the 
needs  of,  and  addressing  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 
An  RERC  must  be  operated  by  or  in 
collaboration  with  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

These  final  priorities  support  the 
National  Education  Goals  that  call  for 
all  children  in  America  to  start  school 
ready  to  learn  and  for  every  adult 
American  to  possess  the  skills  necessary 
to  compete  in  a  global  economy. 

Under  the  regulations  for  this  program 
(see  34  CFR  353.32)  the  Secretary  may 


establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

On  August  25. 1994.  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (59  FR 
44010). 

The  Department  of  Education 
received  50  letters  commenting  on  the 
proposed  priorities.  A  number  of 
modifications  have  been  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary's 
responses,  are  discussed  in  an  appendix 
to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  thes«  competitions  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Description  of  the  Rehabilitation 
Engineering  Research  Center  Program 

RERCs  carry  out  research  or 
demonstration  activities  by:  (1) 
Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (a)  solve 
rehabilitation  problems  and  remove 
environmental  barriers,  and  (b)  study 
new  or  emerging  technologies,  products, 
or  environments;  (2)  demonstrating  and 
disseminating  (a)  irmovative  models  for 
the  delivery  of  cost-effective 
rehabilitation  technology  services  to 
rural  and  urban  areas,  and  (b)  other 
scientific  research  to  assist  in  meeting 
the  employment  and  independent  living 
needs  of  individuals  with  severe 
disabilities;  or  (3)  facilitating  service 
delivery  systems  change  through  (a)  the 
development,  evaluation,  and 
dissemination  of  consumer-responsive 
and  individual  and  family  centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services,  and  (b)  other  scientific 
research  to  assist  in  meeting  the 
employment  and  independent  needs  of 
individuals  with  severe  disabilities. 

The  statute  requires  that  each 
applicant  for  a  grant,  including  an 
RERC,  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuals  from  minority  backgrounds 
who  have  disabilities.  Each  RERC  mu.st 
provide  training  opportunities  to 
individuals,  including  individuals  with 
disabilities,  to  become  researchers  of 
rehabilitation  technology  and 
practitioners  of  rehabilitation 
technology  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations. 


General 

The  following  requirements  apply  to 
the  RERCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise: 

Each  applicant  for  an  RERC  must 
describe  the  coordination  activities  it 
will  undertake  with  public  and  private 
entities  conducting  similar  research 
activities  in  order  to  avoid  duplication 
of  effort  and  enhance  its  research 
activities. 

The  RERC  (except  the  RERC  on 
universal  telecommunications  access) 
must  have  a  laboratory  and  the 
capability  to  design,  build,  and  test 
prototype  devices  and  assist  in  the 
transfer  of  successful  solutions  to  the 
marketplace.  The  RERC  must  evaluate 
the  efficacy  and  safety  of  its  new 
products,  instrumentation,  or  assistive 
devices. 

The  RERC  must  provide  graduate- 
level  research  training  to  build  capacity 
for  engineering  research  in  the 
rehabilitation  field  and  to  provide 
training  in  the  applications  of  new 
technology  to  service  providers  and  to 
individuals  with  disabilities  and  their 
families. 

The  RERC  must  develop  all  training 
materials  in  formats  that  will  be 
accessible  to  individuals  with  various 
types  of  disabilities  and  communication 
modes,  and  widely  disseminate  findings 
and  products  to  individuals  with 
disabilities  and  their  families  and 
representatives,  service  providers, 
manufacturers  and  distributors,  and 
other  appropriate  target  populations. 

The  RERC  must  involve  individuals 
with  disabilities,  persons  from  minority 
backgrounds  with  disabilities  and,  if 
appropriate,  their  family  members  in 
planning  and  implementing  the 
research,  development,  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center. 

The  RERC  must  share  information  and 
data,  and,  as  appropriate,  collaborate  on 
research  and  training  with  other  NIDRR- 
supporfed  grantees  including,  but  not 
limited  to.  the  Americans  with 
Disabilities  Act  (ADA)  Disability  and 
Business  Technical  Assistance  Centers 
and  other  related  RERCs  and  RRTCs. 
The  RERC  must  work  closely  with  the 
RERC  on  Technology  Evaluation  and 
Transfer  at  the  State  University  of  New 
York  at  Buffalo. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  these  absolute  priorities. 
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Priority  1:  Technology  for  Children  With 
Orthopedic  Disabilities 

Background 

Children  who  sus>idin  traumatic 
injury,  congenital  anomalies  or  disease- 
induced  anomalies  may  require 
prosthetic  devices  for  missing  limbs  and 
orthotic  devices  for  support  and 
correction.  Because  children  are 
growing  rapidly,  their  prosthetic  and 
orthotic  devices  must  be  designed  to 
satisfy  their  special  developmental 
needs.  Too  often,  children's  devices  are 
scaled-down  versions  of  adult  devices. 

New  composite  materials  such  as 
graphite,  carbon  fiber/carbon  matrix, 
and  fiber-reinforced  ceramics  have 
much  to  offer  in  prosthetic  and  orthotic 
design  and  practice  because  they  are 
lightweight  and  durable.  These  factors 
are  especially  important  for  young 
children.  However,  composite  materials 
require  different  manufacturing 
techniques  than  those  used  to  form 
metals.  The  special  configurations  of 
these  devices  require  special 
construction  methods  to  produce 
devices  that  are  safe  and  effective  and 
competitively  priced.  In  addition,  most 
composite  materials  are  hard  to  re-shape 
once  they  are  made.  This  interferes  with 
the  fitting  of  devices  that  need  to  be 
adjusted  for  each  child.  Techniques  for 
adjusting  the  shape  of  composite 
material  devices  need  to  be  developed. 

The  neuromuscular  and 
musculoskeletal  development  of 
growing  children  presents  a  significant 
challenge  to  those  practitioners  who 
provide  children  with  prosthetic  and 
orthotic  devices.  The  devices  must  meet 
the  prevailing  needs  of  the  child  as  well 
as  adjust  to  the  child's  physical  growth 
for  a  reasonably  long  period  of  time. 

Most  orthotic/prosthetic  facilities 
have  difficulty  meeting  these 
challenges.  This  is  compounded  by  the 
fact  that  children  who  need  these 
services  are  not  evenly  distributed 
throughout  the  country,  and  there  are 
few  service  providers  in  some 
geographic  areas.  In  addition,  some 
practitioners  and  parents  have  limited 
access  to  a  variety  of  devices.  As  a 
result,  they  are  not  in  a  position  to 
sample  a  number  of  devices  and  select 
the  one  that  is  most  appropriate.  For 
example,  the  electric  hand  often  appeals 
to  a  parent  because  it  looks  and  acts  like 
a  real  hand.  An  experimental  fitting  and 
practical  compcirison  may  persuade 
parents  and  child  that  the  benefits  of 
hook  design  outweigh  the  cosmetic 
appeal  of  the  electric  hand.  Inexpensive 
opportunities  to  try  out  various 
prostheses  need  to  be  increased. 


Priority 

An  RERC  on  technology  for  children 
with  orthopedic  disabilities  shall— 

•  Develop  and  evaluate  prosthetic 
and  orthotic  devices  (e.g.,  spinal 
orthotics  as  they  relate  to  seating;  upper 
limb  and  cervical  orthotics  as  they  relate 
to  body  positioning  for  head  and  arm 
control;  and  braces  and  crutches)  and 
related  orthopedic  procedures  to  meet 
the  changing  needs  of  growing  children 
with  neuromuscular  and 
musculoskeletal  impairments; 

•  Identify  and  assess  the  suitability  of 
materials  for  use  in  these  devices, 
including  composite  materials, 
considering  the  weight,  strength. 
durabiUty,  adaptability,  techniques  of 
fabrication,  cost  and  cosmetic 
acceptability; 

•  Develop  improved  methods  for 
fabricating  assistive  devices  for 
children,  including  those  using 
composite  materials; 

•  Evaluate  the  effectiveness  of  the 
systems  of  delivery  of  prosthetic  and 
orthotic  devices  and  closely  related 
assistive  technology  to  children  with 
orthopedic  impairments  and  develop 
recommendations  to  improve  the 
current  systems; 

•  Identify,  develop,  and  evaluate 
models  to  enable  children  and  families, 
as  well  as  clinicians,  to  test  prosthetic 
and  orthotic  devices  for  suitability  prior 
to  purchase; 

•  Identify  the  unique  barriers  to 
effective  service  delivery  for  prosthetic 
and  orthotic  devices  facing  families  of 
children  with  orthopedic  disabilities 
from  minority  backgrounds  and  develop 
strategies  for  overcoming  those  barriers; 
and 

•  Develop  and  implement  strategies 
to  increase  the  participation  of  children 
with  orthopedic  impairments  and  their 
parents  in  identifying  user  needs  for 
prosthetic  and  orthotic  devices  and 
future  areas  of  research. 

Priority  2:  Technology  for  Low  Vision 
and  Blindness 

Background 

The  National  Center  for  Health 
Statistics  and  other  authorities  variously 
estimate  the  number  of  legally  blind 
persons  in  the  United  States  at  400,000 
to  600.000.  with  another  1.4  million 
persons  severely  visually  impaired. 
More  than  10  million  others  have  some 
visual  impairment  that  cannot  be  further 
improved  with  corrective  lenses.  There 
are  also  large  and  rapidly  increasing 
numbers  of  older  individuals  with 
impairments  in  contrast,  binocularity. 
and  adaptation,  which  significantly 
limit  their  performance  in  a  wide 
variety  of  everyday  tasks. 


Technological  innovations  arising 
from  the  development  of  new  scientific 
and  medical  knowledge  can  have  a 
positive  impact  on  the  lives  of  persons 
with  low  vision  or  blindness.  While 
progress  has  been  made  regarding 
educational  and  vocational  aids,  optical, 
amplifiers  for  low  vision,  orientation 
and  mobility  aids,  and  improved 
functional  vision  assessment,  the  need 
remains  for  improvements  in  these 
areas.  For  example,  there  is  a  need  for 
new  and  innovative  adaptive  devices 
and  development  of  systems 
engineering  solutions  to  assist  in  our 
efforts  to  prepare  all  children  with  low 
vision-and  blindness  to  enter  school 
ready  to  learn  through  early 
identification,  monitori'  g,  and 
treatment  of  visual  impairments  in 
neonates  and  infants. 

A  report  of  the  Technology  Research 
Working  Group  stemming  from  the 
NIDRR  Project  Directors  Meeting  in 
January  1994,  identified  the  need  for 
technology  to  improve  ^cess  to  visual 
displays,  including  flat  panel  displays 
and  devices  that  use  liquid  crystal 
displays  with  low  contrast.  Research  is 
also  needed  to  maintain  access  to  new 
products  with  advancing  technology 
used  in  the  home,  workplace,  and  the 
community,  such  as  solid  state  displays, 
keypads,  and  compact  disc  technology. 

Vision-related  research  is  needed  to 
provide  access  to  public  facilities  and 
mass  transit.  One  of  the  main  problems 
for  persons  who  are  blind  or  visually 
impaired  is  locating  the  facility  in 
question  (e.g..  the  bus  stop,  the  subway 
entrance,  ticket  vending  machine, 
telephone,  bathrooms,  etc.).  or  for 
orientation  and  mobility  in  large  open 
areas  or  closed  crowded  spaces.  New 
techniques  for  orientation  and  mobility 
will  increase  independent  mobility  for 
persons  with  blindness  and  low  vision 
and  decrease  dependance  on  others  for 
information  and  assistance.  There  is 
also  a  need  to  research,  develop,  and 
evaluate  new  and  adaptive  technology 
for  persons  with  deaf-blindness, 
including  tactile  communications  for 
devices  such  as  emergency  alarms, 
doorbells,  and  TDD  phones. 

Captioning  technology  and  systems 
have  been  developed  to  provide  audio 
information  in  visual  form  for  persons 
who  are  deaf.  A  need  exists  for  these 
same  types  of  technology  and  systems  to 
provide  visual  information  in  audio 
form  for  persons  who  are  blind.  As 
technology  becomes  increasingly 
graphic  in  nature,  especially  with  the 
proliferation  of  computer-generated 
imagery,  persons  who  are  blind  or  who 
have  low  vision  are  increasingly  at  risk 
of  being  denied  access  to 
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communication  formats  that  are  high  in 
graphic  content. 

The  feasibility  of  descriptive  video 
has  been  investigated  (Technical 
Viability  of  Descriptive  Video  Services, 
June  1990.  prepared  for  U.S.  Department 
of  Education,  Office  of  Special 
Education  Programs).  A  need  exists  to 
advance  this  technology  in  order  to 
increase  utilization  of  descriptive  video 
by  persons  with  low  vision  and 
blindne.ss. 

Priority 

An  RERC  on  technology  for  low 
vision  and  blindness  shall — 

•  Develop  technology  and  methods 
for  the  detection,  monitoring,  and 
diagnosis  of  visual  impairments  in 
neonates  and  infants; 

•  Develop  technology  and  methods, 
including  map  reading,  for  orientation 
and  mobility  in  large  open  areas  such  as 
transportation  facilities,  crossroads, 
shopping  malls,  parks,  and  areas  of 
public  assembly  and  display; 

•  Develop  reduced-cost  engineering 
solutions  for  increasing  utilization  of 
descriptive  video; 

•  Develop  technology  and  methods 
for  improving  access  to  visual  displays, 
including  flat  panel  displays  (e.g., 
develop  an  adaptive  template  overlay 
technology  for  flat  panel  displays), 
found  in  the  home,  in  the  community, 
and  at  work  such  as  automatic  teller 
machines,  home  appliances,  stereo 
equipment,  and  other  devices  that  use 
LCD  and  LED  technologies; 

•  Develop  technology  for  persons 
with  low  vision  or  blindness,  including 
those  persons  who  are  elderly  as  well  as 
persons  who  have  cognitive  disabilities, 
to  maintain  access  to  new  products  with 
advancing  technology  used  in  the  home, 
workplace,  and  the  community,  such  as 
solid  state  displays,  keypads,  and 
compact  disc  technology; 

•  Develop  technology,  such  as 
emergency  alarms,  doorbells,  and  TDD 
phones  for  persons  with  deaf-blindness 
and  for  persons  with  low  vision  or 
blindness  who  are  elderly  or  have 
multiple  sensory,  cognitive  or  physical 
impairments,  to  assist  them  in  their 
activities  of  daily  living; 

•  Develop  technology  and  methods 
for  improving  access  by  persons  with 
low  vision  or  blindness  to  electronic 
information  systems;  and 

•  Develop  an  engineering  design 
review  method  for  application  to 
proposed  new  technology  projects  that 
first  considers  commercially  available  or 
universal  design  interfaces  before 
developing  orphan  technology  for 
individuals  with  low  vision  and 
blindness. 


Priority  3:  Universa] 
Telecommuriications  Access 

Background 

Generally  speaking,  individuals  with 
communication  disabilities  are  those 
with  a  hearing,  vision,  speech,  or 
neurological  impairment,  or  a 
combination  of  such  impairments.  This 
priority  proposes  a  program  of  research 
to  promote  greater  access  to  emerging 
telecommunications  technology  by 
individuals  who  have  communication 
di.sabilities,  including  persons  with 
limited  cognitive  abilities. 

The  coming  decade  is  likely  to  bring 
advances  in  the  way  people 
conmiunicate  over  distances.  Access  to 
greater  bandwidth  in  the  telephone 
network  will  lead  to  new  advances,  new 
devices  and  new  services,  .such  as 
switched  video,  TV-phones,  or  voice-to- 
print  (Hinton.  OSEP  Final  Report, 
"Advanced  Technologies  for  Benefit  to 
Persons  with  Sensory  Disabilities," 
1992).  Already  low-cost  facsimile 
technology,  answering  machines,  and 
voice  mail  are  changing  office 
communications.  Computer-based 
information  services  abound,  and 
telephones  themselves  are  no  longer 
standard.  Persons  with  speech 
impairments  are  increasingly  at  a 
disadvantage  with  voice  recognition  and 
voice  mail  telecommunication  systems 
because  they  are  designed  for  standard 
speech  which  is  clear,  well-articulated, 
and  melodic.  The  employment  status, 
social,  and  family  life  of  persons  with 
disabilities  could  be  affected  by  their 
access  to  advances  in 
telecommunications. 

The  Americans  with  Disabilities  Act 
(ADA)  requires  private  employers.  State 
and  local  governments,  employment 
agencies,  labor  unions,  and  joint  labor- 
management  committees  to  provide 
reasonable  accommodations  to  qualified 
individuals  with  disabilities,  including 
those  with  communication  disabilities. 
The  ADA  also  requires  State  and  local 
governments  and  public 
accommodations  to  make  auxiliary  aids 
and  services  available  where  necessary 
to  ensure  effective  communication. 

Section  508  of  the  Rehabilitation  Act 
of  1973,  as  amended,  requires  the 
Secretary,  through  the  Director  of  the 
National  Institute  on  Disability  and 
Rehabilitation  Research,  and  the 
Administrator  of  the  General  Services 
Administration,  to  "develop  and 
establish  guidelines  for  Federal  agencies 
for  electronic  and  information 
technology  accessibility  designed  to 
ensure,  regardless  of  the  type  of 
medium,  that  individuals  with 
disabilities  can  produce  information 
and  data,  and  have  access  to 


information  and  data,  comparable  to  the 
information  and  data,  and  access, 
respectively,  of  individuals  who  are  not 
individuals  with  disabilities."  Section 
.SOB  also  provides  that  the  guidelines 
"shall  be  revised,  as  necessary,  to  reflei.i 
technological  advances  or  changes." 

Past  efforts  in  opening  up  developing 
technology  to  include  access  for  persons 
with  communication  disabilities  have 
been  retrospective  rather  than 
prospective.  Too  frequently 
telecommunications  technologies  are 
developed  and  become  widely  used 
before  consumers  who  have 
communication  disabilities  become 
aware  of  the  barriers  they  inadvertently 
contain.  There  is  a  need  to  affect  the 
development  of  telecommunications 
technology,  regulations,  and  standards 
in  order  to  promote  the  incorporation  of 
universal  design  features.  Furthermore, 
there  is  a  need  to  communicate 
information  routinely  to  appropriate 
researchers,  manufacturers,  and  other 
major  contributors  to  communication 
technology  that  will  contribute  to  the 
development  of  accessible 
telecommunications  devices  and 
systems.  The  need  for  special  customer- 
premised  equipment  will  be  reduced 
when  international  standards  include 
features  that  make  general-market 
products  accessible  to  persons  with 
communications  disabihties. 

Technological  advances  in  the  field  of 
telecommunications,  both  in  this 
country  and  internationally,  have  the 
potential  to  represent  either  new 
opportunities  to  disabled  people  or  new 
barriers.  This  proposed  RERC  shall  work 
closely  with  developers  and 
manufacturers  to  enhance  awareness  of 
how  emerging  telecommunications 
developments  can  be  modified  to 
incorporate  features  that  are  directly 
responsive  to  the  special  needs  of 
individuals  with  communication 
disabilities. 

Applicants  for  this  priority  must 
demonstrate  knowledge  of  the  history 
and  present  roles  of  various  Government 
agencies  in  telecommunications  and 
electronic  equipment  accessibility,  such 
as  NIDRR,  the  Office  of  Special 
Education  Programs  (OSEP),  the  General 
Services  Administration  (GSA),  the 
Federal  Communications  Commission 
(FCC),  the  National  Science  Foundation 
(NSF),  the  National  bistitute  of 
Standards  and  Technology  (NIST),  and 
the  National  Telecommunications 
Information  Administration  (NTIA). 
Applicants  must  also  demonstrate  a 
knowledge  of  other  NIDRR-funded 
programs  studying  issues  of  persons 
with  communications  impairments  as 
well  as  related  information  databases, 
private  national  and  international 


organizations,  such  as  the  United  States 
Telephone  Association  and  the 
Telecommunications  Industries 
Association  and  the  International 
Telecommunication  Union's 
Technology  unit  (ITU-T). 

Priority 

An  RERC  on  universal 
telecommunications  access  shall — 

•  Undertake  a  systems  engineering 
analysis  of  emerging 

telecommunications  technology  (such  as 
signal  compression,  analog  to  digital 
systems  transitions,  satellite 
transmission,  development  of  a  national 
information  infrastructure, 
telecommunity  living,  voice-to-pfint. 
Mosaic  and  Windows  multimedia 
interfaces,  etc.)  to  identify  potential 
technological  barriers  and  marketplace 
disincentives  for  persons  with 
communication  disabilities,  and.  based 
on  these  analyses,  identify  and  develop 
universal  design  strategies,  that  can  be 
used  by  both  persons  with  disabilities 
and  able-bodied  persons,  to  avoid  these 
barriers; 

•  Develop  an  engineering  design 
review  methodology  for  dissemination 
to  designers  that  encourages  universal 
access  designs  in  the  development  of 
technology; 

•  Develop  or  evaluate  innovative 
applications  of  telecommunication 
technology  to  enable  individuals  with 
disabilities  to  be  more  independent  at 
home,  in  the  community,  and  at  work, 
including,  but  not  limited  to,  voice  mail, 
videophones,  cellular  phones, ' 
descriptive  video,  speech  clarification, 
etc; 

•  Identify  and  develop  accessible 
design  characteristics  for 
telecommunications  technology  and 
services  and  provide  appropriate 
industries  and  agencies  with  the  results 
of  this  research; 

•  Develop  engineering  test  methods 
and  labeling  requirements  to  facilitate 
development  of  improved  technical 
specifications  to  enhance  accessibility 
in  equipment,  services,  signaling, 
transmission,  and  other  aspects  of 
telecommunications,  with  immediate 
emphasis  on  improving  relay  devices 
and  cooperating  with  agencies 
responsible  for  national  and 
international  and  other  industry  group 
standards; 

•  Develop  model  training  programs 
and  materials  on  the  use  and  capacities 
of  new  and  emerging 
telecommunications  technologies;  and 

•  In  the  second  year  of  the  grant, 
investigate  applications  of 
telecommunications  technology  to 
improve  access  to  mainstream 
educational  programming  for  students 


with  disabilities,  especially  students  in 
economically  disadvantaged  areas. 

Applicable  Program  Regulations:  34  CFR 

Parts  350  and  353. 

Program  Authority:  29  U.S.C.  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133E.  Rehabilitation  Engineering 
Research  Centers). 

Dated:  November  10, 1994. 

luditb  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
nehabilitative  Sen-ices. 

Appendix 

Analysis  of  Comments  and  Changes 

By  the  deadline  date,  tho  Department 
received  50  comments  in  response  to  the 
proposed  priorities.  Thirteen  additional 
comments  were  received  after  the  deadline 
date  and  were  not  considered  in  this 
response.  Most  of  the  commenters  were 
generally  supportive  of  the  proposed  priority, 
but  many  made  suggestions  for 
modifications.  This  Appendix  contains  an 
analysis  of  the  comments  and  the  changes  in 
the  priority  since  the  publication  of  the 
notice  of  proposed  priority.  Technical  and 
other  minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory  authority — 
are  not  addressed. 

Priority  1:  Technology  for  Children  With 
Orthopedic  Disabilities 

Comment:  One  commenter  recommended 
expanding  the  priority  to  include  spinal 
orthotics  as  they  relate  to  seating  and  upper- 
limb  and  cervical  orthotics  as  they  relate  to 
body  positioning  for  head  and  arm  control. 

Discussion:  The  Secretary  believes  that  the 
commenter's  recommendations  are  examples 
of  the  types  of  research  authorized  by  the 
first  activity  of  the  priority. 

Changes:  The  commenter's  examples  and 
other  examples  of  orthotic-related  activities 
have  been  added  to  the  first  activity  of  the 
priority. 

Comment:  One  commenter  recommended 
expanding  the  priority  to  address  educational 
technology. 

Discussion:  The  Secretary  does  not  believe 
it  is  appropriate  to  expand  the  priority 
because  educational  technology  is  addressed 
through  the  Technology,  Educational  Media, 
and  Materials  for  Individuals  with 
Disabilities  Program  and  Research  in 
Education  of  individuals  with  Disabilities 
Program  administered  by  the  Office  of 
Special  Education  Programs. 

Changes:  None. 

Priority  2:  Technology  for  Low  Vision  and 
Blindness 

Comment:  Many  commenters 
recommended  adding  specific  emphases  and 
activities  to  the  priority. 

Discussion:  The  Secretary  believes  that 
applicants  should  have  the  discretion  to 
propose  any  emphasis  or  activity  that  is 
authorized  by  the  priority.  The  application 
review  process  will  determine  the  merits  of 
the  emphasis  or  activity  that  an  applicant 
proposes.  The  Secretary  believes  that  the 
commenters'  recommendations  listed 


directly  below  are  authorized  by  the  priority 
and  may  be  proposed  by  an  applicant. 
However,  the  Secretary  declines  to  require  all 
applicants  to  address  them.  These 
recommended  emphases  and  activities  are  as 
follows:  Develop  tools  and  technologies  that 
promote  employment  and  independent 
living;  address  artificial  vision,  image 
recognition,  and  vocalization:  emphasize 
technologies  for  low  vision:  emphasize 
approaches  that  are  compatible  with  each 
other  and/or  which  provide  an  integrated 
solution  to  the  full  range  of  orientation 
problems;  address  wayfinding  systems  that 
rely  heavily  on  the  provision  of  labels;  and 
emphasize  natural  speech  to  access  products 
with  advancing  technology  and  for  accessing 
electronic  information  systems. 

In  addition,  the  Secretary  believes  that  the 
following  recommended  activities  are 
authorized  by  the  priority,  but  may  not  be 
feasible  because  of  the  limited  resources 
available  to  the  RERC:  Expand  the  activity  on 
developing  reduced  cost  engineering 
solutions  tor  descriptive  videos  to  all 
assistive  technology  and  services  used  by 
persons  with  low  vision  or  blindness; 
develop  better  electro-optical  devices  and 
visual  field  wideners  for  persons  with 
retinitis  pigmentosa  and  better  visual  aids  for 
persons  with  macular  degeneration;  improve 
Microsoft  Windows  environment  to  work 
better  with  screen  reader  technology;  address 
interoperability  of  visual  displays  and 
graphic  user  interfaces  being  developed  for 
applications  in  such  areas  as  home 
appliances,  information  kiosks,  and  video 
access  systems  for  public  telephones; 
develop  access  to  graphical  user  interface 
operating  systems; 

The  Secretary  believes  that  the  following 
commenters'  recommendations  are  not 
authorized  by  the  priority  l)ecause  the 
activity  is  incompatible  with  purpose  of  the 
RERC:  Conduct  a  technology  needs 
assessment  of  the  entire  blind  and  visually 
impaired  populations;  address  educational 
technology:  address  methods ;  id 
technologies  to  facilitate  detection  and 
characterization  of  remedial  visual 
disabilities:  assess  the  strengths  and 
weaknesses  of  current  technology;  develop 
methods  and  technologies  to  train 
individuals  in  the  optimal  use  of  residual 
vision,  enhancement  techniques,  and  vision 
substitution  techniques;  and  provide  spatial 
orientation  training. 

Changes:  None. 

Comment:  One  commenter  recommended 
revising  the  priority  to  address  the  needs  of 
persons  with  cognitive  disabilities. 

Discussion:  The  Secretary  agrees  the  RERC 
should  address  the  needs  of  persons  with  low 
vision  or  blindness  who  also  have  cognitive 
disabilities. 

Changes:  The  fifth  activity  of  the  priority 
has  been  revised  to  require  the  RERC  to 
address  the  needs  of  persons  with  cognitive 
disabilities  when  it  develops  technology  to 
maintain  access  to  new  products  with 
advancing  technology  used  in  the  home, 
workplace,  and  the  community. 

Comment:  Many  commenters 
recommended  revising  the  priority  to  address 
the  unique  needs  of  persons  who  are  elderly. 

Discussion:  The  Secretary  agrees  that  the 
RERC  should  address  the  unique  needs  of 
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persons  who  are  elderly  with  low  vision  or 
blindness.  The  Secretary  believes  that  the 
RERC  should  address  these  needs  in  carrying 
out  the  fifth  and  sixth  activities  of  the 
priority. 

Changes:  The  fif^h  and  sixth  activities  of 
the  priority  have  been  revised  to  emphasize 
persons  who  ere  elderly. 

Comment:  Many  commenfers 
recommended  that  the  RERC  address  issues 
related  to  transportation.  Three  commenters 
recommended  revising  the  priority  to  deal 
with  improving  orientation  and  mobility  aids 
in  surfece  transportation  vehicles  and 
fecilitics.  Five  commenters  recommended 
that  transit  issues  be  addrtssed  in  the  second 
activity  of  the  priority  involving  orientation 
and  mobility  in  "large  open  area.s."  One 
commenter  recommended  adding  an  activity 
to  address  issues  surrounding  audible  traffic 
signals  and  an  activity  to  provide  directional 
information  at  crossroads. 

Discussion:  The  Secretary  agrees  thai 
transportation  issues  of  orientation  and 
mobility  for  persons  witli  low  vision  or 
blindness  are  important.  The  .Secretary 
believes  that  clarification  is  necessa/y  to 
ensure  that  applicants  have  the  discretion  to 
address  transportation  issues  under  the 
second  activity  of  the  priority. 

Changes:  The  second  activity  of  the 
priority  has  been  revised  to  clarify  that 
transportation  facilities  and  crossroads  may 
be  considered  "large  open  areas"  for  the 
purposes  of  the  second  activity  of  the 
priority. 

Comment:  Five  commenters  asked  for 
clarification  regarding  the  meaning  of  phrase 
"large  open  areas"  in  the  second  activity. 

Discussion:  The  Secretary  agrees  that 
clarification  of  the  phrase  "large  open  areas" 
will  assist  applicants  to  address  the  second 
activity  of  the  priority. 

Changes:  Examples  of  large  open  areas 
have  been  added  to  the  second  activity  of  the 
priority. 

Comment:  Four  commenters  recommended 
placing  less  emphasis  on  descriptive  videos 
because  of  OSEF's  descriptive  video 
activities. 

Discussion:  The  descriptive  videos    . 
activities  of  OSEP  do  not  involve  the 
development  of  reduced-cost  engineering 
solutions  to  increase  utilization.  The 
Secretary  believes  that  the  RERCs  ai.-tivlties 
related  to  descriptive  videos  will 
complement,  not  duplicate,  the  activities  that 
OSEP  is  undertaking. 

Changes:  None. 

Comment:  Three  commenters 
recommended  that  the  RERC  address  the 
needs  of  rural,  economically  disadvantaged, 
and  miaority  populations. 

Discussion:  The  Secretary  expects  RERCs 
to  address  the  needs  of  rural,  etxinomicaily 
disadvantaged,  and  minority  populations. 
The  statute  requires  all  applicants  for  a  grant 
to  demonstrate  how  its  proposed  activities 
will  address  the  needs  of  individuals  from 
minority  backgrounds.  It  also  requires  all 
RERCs  to  demonstrate  and  disseminate 
innovative  models  for  the  delivery  of  cost- 
effective  rehabilitation  technology  services  to 
rural  and  urban  areas.  The  Secretary  does  not 
believe  any  further  requirements  are 
necessary. 


Changes:  None. 

Comment:  Four  conmienters  reconrunended 
expanding  the  priority  to  address  visual 
impairment  and  hearing  loss  beyond  the 
provisions  regarding  persons  with  deaf- 
blindness  in  the  sixth  activity  of  the  priority. 
Another  commenter  recommended  that  the 
sixth  activity  be  expanded  to  include  persons 
with  multiple  sensory,  cognitive,  and 
physical  impairments. 

Discussion:  The  Secretary  agrees  that  it 
would  be  appropriate  and  feasible  to  expand 
the  sixth  activity  to  address  the  needs  of 
persons  with  low  vision  or  blindness  and  a 
hearing  loss,  as  well  as  perstins  with  multiple 
sensory,  cognitive,  and  physical 
impairments. 

Changes:  The  sixth  activity  of  the  priority 
has  been  revised  to  include  persons  with  low 
vision  or  blindness  and  a  hearing  loss,  as 
well  as  persons  with  multiple  sensory, 
cognitive,  and  physical  impairments. 

Comment:  One  commenter  questioned  the 
National  Center  for  Health  Statistics'  estimate 
of  the  number  of  legally  blind  persons  and 
severely  visually  impaired  persons  in  the 
United  States  cited  in  the  Background  to  the 
priority. 

Di.sciission:  The  .Secretary  believes  these 
data  are  accurate. 

Changes:  None. 

Comment:  One  commenter  noted  that  the 
technology  developed  by  the  RERC  may  also 
address  the  needs  for  cuing  and  multiple 
Input  needed  by  persons  with  other 
disabilities  than  low  vision  or  blindness. 

Discussion:  The  Secretary  agrees  that  the 
technology  developed  by  the  RERC  may  also 
address  the  needs  of  persons  with  other 
disabilities.  The  Secretary  believes  that  the 
eighth  activity  of  the  priority  regarding 
commercially  available  or  universal  design 
interfaces  will  promote  the  applicability  of 
the  RERCs  work  to  persons  with  disabilities 
other  than  low  vision  or  blindness. 

Changes:  None. 

Comment:  Four  commenters  recommended 
requiring  that  the  RERC  coordinate  its 
research  activities  with  specific  public  and 
private  entities  conducting  research  in  the 
same  field. 

Disciissjon;  The  Secretary  believes  that 
every  RERC  should  coordinate  its  research 
activities  with  public  and  private  entities 
conducting  research  in  the  same  field  in 
order  to  avoid  duplication  and  enhance  the 
quality  of  Its  research  activities.  The 
Secretary  declines  to  identify  each  of  these 
public  and  private  entities  in  the  priority. 
However,  the  Secretary  believes  that  each 
applicant  for  an  RERC  should  describe  the 
coordination  activities  it  will  undertake  with 
public  and  private  entities  conducting 
similar  research  activities. 

Changes:  A  general  requirement  has  been 
added,  applicable  to  all  RERCs.  requiring 
each  applicant  to  describe  the  coordination 
activities  it  will  undertake  with  public  and 
private  entities  conducting  similar  research 
activities  in  order  to  avoid  duplication  and 
enhance  the  quality  of  its  research  activities. 

Priority  3:  Universal  Telecommunications 
Access 

Comment:  One  comment  recommended 
expanding  the  priority  to  inchide  specific 


adaptions  and  research  (e.g.,  memory  assists, 
signing  simplification,  and  the  adaption  of 
software)  for  persons  with  limited  cognitive 
ability. 

Discussion:  The  Secretary  agrees  the  RERC 
should  address  the  needs  of  persons  with 
limited  cognitive  abilities  who  experience 
communication  disabilities.  The  Secretary 
believes  that  applicants  should  have  the 
discretion  to  propose  specific  research 
activities. 

Changes:  The  Background  to  the  priority 
has  been  revised  to  include  persons  with 
limited  cognitive  abilities  as  part  of  the  targci 
population  of  the  RERC. 

Comment:  One  commenter  asked  whether, 
for  the  purposes  of  the  priority,  the  phrase 
"universal  design"  meant  "to  have  similar 
design  standards  and  strategics  and  to  requin- 
the  same  mode  of  input  and  capability,"  or 
"to  design  for  all  people  regardless  of 
disability  or  capability." 

The  same  commenter  also  asked  for 
clarification  regarding  the  terms,  "signaling, 
transmission,  and  relay  devices"  in  fifth 
activity  of  the  priority. 

Discussion  .The  Secretary  notes  that  in  its 
absolute  priority  establishing  the  RERC  on 
Accessibility  and  Universal  Design  in 
Housing  (see  58  FR  60097),  NIDRR  referred 
to  "universal  design"  technology  as 
enhancing  the  lives  of  all  people  and  being 
usable  both  by  individuals  with  di.sabilitiu.s 
and  able-bodied  persons.  The  Secretary 
believes  that  the  comment's  latter  definition 
of  universal  design  approximates  NIDRR's 
meaning. 

Regarding  the  commenter's  request 
regarding  the  fifth  activity  of  the  priority,  th«; 
Secretary  points  out  that  the  fifth  activity  is 
intended  to  enhance  the  current  telephone 
relay  system  used  by  persons  who  are  doiif. 

Changes:  The  first  activity  of  the  priority 
has  been  revised  to  clarify  that  the  RERC  will 
identify  and  develop  universal  design 
strategies  that  can  be  used  by  btith  persons 
with  disabilities  and  able-botlied  persons. 

Comment:  One  commenter  recommended 
that  the  priority  include  a  broad  perspective 
on  what  constitutes  a  communication 
disability,  focus  on  employment  as  goal  of 
the  priority,  and  emphasize  diverse 
environments,  especially  worksites. 

Discussion:  The  Secretary  believes  that  tht; 
commenter's  recommendations  are 
authorized  by  the  priority  and  may  be 
prop«ised  by  an  applicant.  The  Secretary 
believes  that  applicants  should  have  the 
discretion  to  propose  any  emphasis  or 
activity  that  is  authorized  by  the  priority.  The 
application  review  process  will  determine 
the  merits  of  each  proposal.  However,  the 
Sccjetary  declines  to  require  all  applicants  to 
address  the  commenter's  recommendations. 

Changes:  None. 

Comment:  One  commenter  recommended 
expanding  the  priority  to  add  the 
development  of  an  engineering  review 
method  for  ensuring  accessibility  and 
interoperability  of  communications 
networks.  Another  commenter  recommended 
that  the  RERC  assess  the  inleroperability  of 
cable  and  broadcast  television,  telephone, 
radiowave,  and  network  services. 

Discussion:  The  Secretary  believes  tfael  the 
commcniers'  recommendations  «ra 
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authorized  by  the  priority,  but  may  not  be 
feasible  because  of  the  limited  resources 
available  to  the  RERC. 
Changes:  None. 

General  Comments 

Comment:  Nine  commenters  recommended 
providing  authority  to  the  RERC  to  undertake 
laboratory  development  of  customized 
devices. 

Discussion:  The  Secretary  recognizes  that 
one  of  the  incidental  benefits  of  RERC 
research  has  been  the  laboratoiy 
development  of  customized  devices.  The 
Secretary  believes  that  it  is  important  to 
clarify  that  this  authority  continues  to  exist. 
The  Secretary  also  notes  that  while  the  RERC 
on  Universal  Telecommunications  Access  is 
not  required  to  have  a  laboratory  and  the 
capability  to  design,  build,  and  test  prototype 
devices  and  assist  in  the  transfer  of 
successful  solutions  to  the  marketplace, 
applicants  may  propose  such  activities. 

Changes:  The  general  requirements  of  the 
priorities  have  been  revised  to  clarify  that  the 
RERC  on  Children  with  Orthopedic 
Impairments  and  the  RERC  on  Low  Vision 
and  Blindness  must  have  a  laboratory  to 
undertake  development  of  devices. 

Comment:  One  commenter  recommended 
requiring  that  all  of  the  RERCs  undertake  and 
complete  a  systems  engineering  analysis  of 
the  foctors  understood  to  be  the  priority. 

Discussion:  The  Secretary  believes  that  the 
commenter's  recommendation  is  authorized 
by  each  of  the  priorities  and  may  be  proposed 


by  an  applicant.  The  Secretary  believes  that 
applicants  should  have  the  discretion  to 
propose  any  emphasis  or  activity  that  is 
authorized  by  the  priority.  The  application 
review  process  will  determine  the  merits  of 
each  proposal.  However,  the  Secretary 
declines  to  require  all  applicants  to  address 
the  commenter's  recommendations. 

Changes:  None. 

Comment:  One  commenter  recommended  a 
new  priority  for  the  demonstration  of 
rehabilitation  technology  activities  related  to 
early  childhood,  including  early  intervention 
and  family  supjxirt. 

Discussion:  The  Secretary  will  consider  the 
commenter's  recommendation  when  new 
priorities  are  being  developed. 

Changes:  None. 
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[CFDA  No.:  84.1 33E] 

Office  Of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New  Award 
Under  the  Rehabilitation  Engineering 
Research  Centers  (RERC)  for  Fiscal 
Year  (FY)  1995 

NOTE  TO  APPUCANTS:  This  notice 
is  a  complete  application  package.  The 


notice  contains  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  this  competition.  The 
final  priorities  for  the  RERCs  are 
published  in  this  issue  of  the  Federal 
Register.  This  consolidated  application 
package  includes  the  closing  date, 
estimated  funding,  and  application 
forms  necessary  to  apply  for  an  award 
under  this  program's  competition. 
Potential  applicants  should  consult  the 
statement  of  the  final  priorities 
published  in  this  issue  to  ascertain  the 
substantive  requirements  for  their 
applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels. 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have  disabilities. 

APPUCA  TION  A  VAILABLE: 
November  18. 1995. 


Appucation  Notice  for  Fiscal  Year  1995  Rehabilitation  Engineering  Research  Center  Program,  PCFDA  No 
I  84.1 33E 


FurK^ng  priority 


Technology  for  ChiWren  with  Orthopedic  Disabilities 

Technology  for  Low  Vision  arxJ  Blindness 

Universal  Telecommunications  Access 


Deadline  for 

transmittal 

applications 


1I20J95 
1/20/95 
1/20/95 


Estimated 

numtjer 

of  awards 


Estimated 

size  of 

awards  (per 

year) 


8500,000 
600,000 
500,000 


i 

lefor 


Project 

penod 

(monttis) 


60 
60 
48 


Before  your  application  can  be 
reviewed,  it  must  include  this 
description.  Applications  for  which  this 
information  is  not  received  will  not  be 
reviewed. 

Successful  applicants  that  provide 
services  to  individuals  with  disabilities 
will  be  required  to  advise  these 
individuals,  or  as  appropriate,  the 
parents,  family  guardians,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  under 
such  programs.  A  list  of  State  CAPs  will 
be  provided  to  successful  applicants 
when  they  are  notified  of  their  award. 

This  notice  supports  the  National 
Education  Goals  that  call  for  all  children 
in  America  to  start  school  ready  to  leam 
and  for  every  adult  American  to  possess 


the  skills  necessary  to  compete  in  a 
global  economy. 

If  you  need  further  information  about 
these  requirements,  please  contact 
David  Esquith  at  (202)  205-8801. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

APPUCABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  78,  80,  81,  82, 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  and  353; 
and  (c)  the  notice  of  final  priorities  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

PURPOSE  OF  PROGRAM: 
Rehabilitation  Engineering  Research 
Centers  develop  and  disseminate 
innovative  metbods  of  applying 
advanced  technology,  scientific 


achievement,  and  psychological  and 
social  knowledge  to  solve  rehabilitation 
problems  and  remove  environmental 
barriers;  study  new  or  emerging 
technologies,  products,  or 
environments;  demonstrate  and 
disseminate  innovative  models  for  the 
delivery  of  cost-effective  rehabilitation 
technology  services;  and  conduct  other 
scientific  research  to  assist  in  meeting 
the  employment  and  independent  living 
needs  of  individuals  with  severe 
disabilities.  RERCs  facilitate  service 
delivery  systems  change  throi-  ,h  the 
development  of  consumer-responsive 
models  for  the  delivery  of  rehabilitation 
technology  services. 

SELECTION  CRTFERIA:  The  Secretary 
uses  the  following  selection  criteria  to 
evaluate  applications  under  this 
program. 

(a)  Relevance  and  importance  of  the 
research  progpam  (25  points).  The 
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Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers: 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area  and  to  the  development  of 
new  technology  or  new  applications  of 
existing  technology,  and  is  likely  to 
become  a  nationally  recognized  source  . 
of  information  on  technology  in  the 
priority  area;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objectives  of 
the  Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  finding  solutions  to 
significant  rehabihtation  problems. 

(b)  Quality  of  the  research  design  (25 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  applicant  proposes  a 
comprehensive  program  of  research  for 
the  total  project  period,  including  at 
least  three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  literature  review  is  appropriate 
and  indicates  familiarity  with  the  state- 
of-the-art  and  current  research  in 
rehabilitation  technology; 

(ii)  The  research  hypotheses  are 
important  and  scientihcally  relevant: 

fiii)  The  sample  populations  are 
appropriate  and  significant; 

(iv)  The  data  collection  and 
measurement  techniques  are 
aporopriate  and  likely  to  be  effective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected; 

(3)  The  plan  for  development,  clinical 
testing,  and  evaluation  of  new  devices 
and  technology  is  likely  to  yield 
significant  products;  and 

(4)  The  applicatio;)  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses:  and 
could  be  used  for  plarming  additional 
research,  including  the  generation  of 
new  hypotheses  where  applicable. 

(c)  Quality  of  the  dissemination  and 
utilization  Program  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  degree  to  which — 

(1)  The  proposed  plan  for 
dissemination  provides  evidence  that 


research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 
accessible  target  groups;  the  proposed 
activities  are  relevant  to  regional  and 
national  needs  of  the  rehabilitation 
field;  and  dissemination  packages  will 
be  prepared  in  a  form  usable  by 
individuals  with  all  tvpes  of  disabilities; 

(2)  The  proposed  plan  for 
dissemination  and  utilization  of  the 
research  and  development  provides 
for — 

(i)  Orientation  programs  for 
rehabilitation  service  personnel  to 
improve  the  application  of 
rehabilitation  technology; 

(Ii)  Programs  which  specifically 
demonstrate  means  for  utilizing 
rehabilitation  technology; 

(iii)  Technical  assistance  and 
consultation  that  are  responsive  to 
concerns  of  service  providers  and 
consumers;  and 

(iv)  Dissemination  of  research  finding 
through  publication  in  professional 
journals,  textbooks,  and  consumer  and 
other  publications,  and  through  other 
appropriate  media  such  as  audiovisual 
materials  and  telecommunications,  in 
an  effort  to  make  research  results 
accessible  to  manufacturers, 
rehabilitation  service  providers, 
researchers,  educators,  disabled 
individuals  and  their  families,  and 
others;  and 

(3)  There  is  an  appropriate  plan  to 
ensure  the  distribution  and  utilization 
of  new  devices  and  technology. 

(d)  Quality  of  the  organization  and 
management  (25  points).  The  Secretary 
reviews  each  application  to  determine 
the  degree  to  which — 

(1)  The  staffing  plan  for  the  Center 
provides  evidence  that  the  principal 
investigator  and  other  personnel  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  the 
proposed  activities;  the  commitment  of 
time  for  all  staff  is  adequate  to  conduct 
all  proposed  activities;  and  the  Center, 
as  part  of  its  nondiscriminatory 
employment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition; 

(2)  The  budgets  for  the  Center  and 
each  of  the  proposed  activities  are 
reasonable,  adequate,  and  cost-effective 
for  the  proposed  activities; 

(3)  The  facilities,  equipment,  and 
other  resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  tlie  Center's  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center, 


(5)  The  proposed  relationships  with 
Federal.  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensure  that 
the  Center  program  is  relevant  and 
applicable  to  the  needs  of  consumers 
and  service  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrates 
appropriate  commitment  and  support  by 
the  host  institution  and  opportunities 
for  interdisciplinary  activities  and 
collaboration  with  other  institutions; 
and 

(8)  The  plan  for  evaluation  of  the 
Center  will  assess  annually  the 
outcomes  of  the  discrete  and 
interrelated  research  projects,  the 
impact  of  the  training  and 
dissemination  activities  on  the  target 
populations,  and  the  extent  to  which  the 
overall  objectives  have  been 
accomplished. 

EUGIBLE  APPUCANTS:  Public  or 
private  entities,  including  bidian  tribes 
and  tribal  organizations,  are  eligible  to 
receive  awards  under  this  program 
provided  they  ensure  that  the  Center  is 
operated  in  collaboration  with  an 
organization  of  higher  education  or  a 
nonprofit  organization. 

Program  Authority:  29  U.S.C.  762. 

INSTRUCTIONS  FOR  TRANSMITTAL 
OF  APPLICATIONS 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall— 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter)),  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  D.C.  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter)).  Room  #3633.  Regional 
Office  Building  »3.  7th  and  D  Streets. 
S.W..  Wa.shington.  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretaiy. 


(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  followiiw 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  bv 
the  U.S.  Postal  Service. 

Naler  (i )  The  U.S.  Postal  Service  does  not 
unifonnly  provide  a  dated  postmark.  Before 
relying  o.)  thi>-  method,  an  applicant  should 
c;heck  with  its  lo<;al  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

[3]  The  .applicant  must  indicate  on  the 
envelope  and— if  not  provided  by  the 
Department— in  Item  10  of  the  Application 
for  Federal  Assi.stance  (.Standard  Form  424) 
the  CFDA  numbei^-and  letter,  if  any— of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
o.'ganized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form— Non- 
Constmction  Programs  (Standard  Form 
524)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 


Estimated  Public  Reporting  Burden. 

A.ssurances— Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  8(>- 
0013). 

Certification  Regarding  Debarment. 
Suspen.sion,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions.  (Note:  ED  Form  ED-80- 
0014  is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applitable)  and 
instnictions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photo.static(X)py  of  the  appliiation 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  <«rtifi(ations  must  each  have  an 
original  signature.  No  grant  may  be 
.^warded  unless  a  completed  application 
fonn  has  been  received. 


FOR  FURTHER  WFOnUATKM  CONTACT: 
Dianne  Villines,  U.S.  Department  of 
Educatimi.  600  Independence  Avenue, 
S.W.,  Switzer  Building,  Room  3417, 
Washington,  D.C  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases)."  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  760-7h2. 

Dated:  November  10, 1994. 
Judith  E.  Heumann. 


Assislani  Secretary  for  Special  Education  and 
nehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  art 
original  and  two  copies  of  each  application 
as  provided  in  this  Se<;tion. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due 
Date? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closijig  dale  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Included  in  the 
Application? 

The  application  should  include  a  pmjei^t 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifirally 
pertinent  to  this  propo.sed  project.  The 
budgets  for  both  the  first  year  and  subscotjeni 
projecl  years  should  be  included. 

If  collaboration  with  another  on^anizalion 
IS  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  end«irsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  hclpfiil  to  in«;lude  the  instniment  in  the 
itppiication. 


Many  applications  contain  voluminoos 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  he  mailed  to  the  re\iewci». 
It  w  genefalJy  not  helpful  to  include  such 
things  as  brochures,  general  i^pabilify 
slatBTnents  of  collaborating  organizations, 
maps,  copies  of  pubticatiofis.  or  descriptioiw 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for 
the  Application? 

NJDRK  generally  atlvtses  applicants  thai 
they  may  organize  the  applic.Htion  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  varv  according  to  the 
•specific  program,  and  are  contained  in  this 
Con.solidafed  Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  NIDRR  Program  Competition 
or  More  Than  One  Application  to  a 
Program? 

Yes,  you  msy  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  rx>mpelitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  In  any 
given  competition. 

5.  What  is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirecl  costs  vary  according 
to  the  pnigram  and  the  type  of  application 

Applicants  in  the  FIR,  AND  Innovation 
grants  programs  should  limit  indirect  «:haTKes 
to  the  organization's  approved  rate.  If  the 
organization  does  not  have  an  approved  rate, 
the  application  should  include  an  estimate.!' 
actual  rate. 

6- Can  Profitmaking  Businesses  Apply 
for  Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  colled  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  requirect 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 
N«j.  Only  organizations  are  eligihle  to  apply 

for  grants  under  NIDRR  j  oKrams 

8.  Can  NIDRR  Staff  Advise  Me 
Whether  My  Project  is  of  Interest  to 
NIDRR  or  Likely  to  Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  th.j 
requirements  of  the  program  In  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whotbiw 
your  subject  area  or  pmposed  apprt)a»:h  in 
likely  to  rettiive  approval. 

9.  How  Do  I  Assure  That  My 
Application  Will  Be  Referred  to  the 
Most  Appropriate  Panel  for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  inc  luding  the 
i»mpetition  title  and'tTDA  number. 
incliHiioR  alph.ibetical  code,  on  the  Stajuiard 
Form  424,  and  including  the  title  of  the 
priority  to  which  they  are  responding. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  pnigram  to  i)rograni. 
(Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  si*  months 
of  the  closing  date.  I^n8ucr>«ssful  applicants 
generaMy  will  be  notified  within  that  time 
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frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  Call  NmRR  to  Find  Out  If 
My  Application  is  Being  Funded? 

No!  When  NIDRR  is  able  to  releaw 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 


be  released  except  through  this  formal 
notification. 

12.  If  My  Application  is  Successful, 
Can  I  Assume  I  Will  Get  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No.  Those  budget  projections  are  necessary 
and  helpful  for  planning  purposes.  However, 
a  complete  budget  and  budget  justification 
must  be  submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the  budget 
each  year. 


13.  Will  All  Approved  Applications 
Be  Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesneet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry: 


Item: 


Entry: 


1 .  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(ifapplicable). 

3.  State  use  only  (ifapplicable). 

4  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agencv  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
numhpr  and  htlp  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the^  largest  political  entities  aiTected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorizeu  epresentative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  »»!m«*  h*  nn  ni*  in  tHo 
applicant's  ofHce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  424    (REV  4.«8)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructiona 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
showm  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

1 1  For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  c.  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.^ '  continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  fimctions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  "I!  appH«.«Hon!«  for  new  grants  anrf 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g)/  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (I)-(4),  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIOHS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  araoant  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Noa-Federal-Resources 

Lines  8-11  -  Enter  amotmts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  In-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a>-  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Cohimn  (e)-  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12—  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (H,  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  EInter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titks  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  sbovc-  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Public  reportmg  burdenfcr  th,s  collection  of  information  is  estimated  to  var.-  ^-om  13 
o  22  hours  per  response,  with  an  average  of  17.5  hours,  including^  ti™  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  ma  ntair^^g  t  °e 
data  needed,  and  compleiins  and  reviewing  the  collection  of  informat"on  lend 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  twrcoHection  „1 
information,  including  suggestions  for  reducing  this  burden  to  the  U  I  Deoar^^Po 
20202'l^^i'  '"*°;'^"  "-"agerr^nt  and  Compliance  DWstan  Washing.  DC 

St'tllfi'orn,  ^  °h"''  Of  Management  and  Budget,  Paperwork  Redu«ion 
rroject  1875-0102,  Washington,  D.C.  20503.  ^wu^^uun 


INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  ^nstn;ct^Qnfi 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionarv 
grant  programs^  Unless  directed  otherwise,  provide  the  same  budget  inforS^^ 
each  year  of  the  murt^year  funding  request.    Pay  anentlon  to  ^pl  cab  eT~ 
speafic  instructions,  if  attached.  oHM"»-ciuie  program 

Section  A  -  Budget  «^i,fmmarY 
C^.S-  Department  of  F^fycation  Fimrfg 

hlnot'l^T'"  "^"^^.^o^^P'e^e  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  In  lines  1-11.  oMM"caoie 

Lines  1-11,  columns  (aHeh 

r^n  ??^T^^'  l^  ^f'  "^^^  ^"^^'"9  ^  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category.  <""oum 

Jnes  1-11,  column  (f): 

Show  the  muW-year  total  for  each  budget  category.  If  funding  is  requested  for 
ontv  one  project  year,  leave  this  cokirrtn  blank. 

Une  12,  columns  (a^(el: 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested.  ** 

tine  12,  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  teave  this  space  blank.  »        m       ou 
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•nstructions  for  ED  Form  524  (cont.) 


Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to  provide  matching  funds  or  other  non- 
Federal  resources  to  the  project,  these  should  be  shown  for  each  applicable  budget 
category  on  lines  1-11  of  Section  B. 

Lines  1-11,  columns  (a)-(e): 

For  each  project  year  for  which  matching  funds  or  other  contributions  are 
provided,  show  the  total  contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-{e): 

Show  the  total  matching  or  other  contribution  for  each  project  year. 

Line  12,  column  (f): 

Show  the  total  amount  to  be  contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only  one  year,  leave  this  space 
blank. 


Section  C  -  Other  Budoet  Information 
Pav  attention  to  aPDlicable  program  specific  instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
category  listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of  Indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect  during  the  funding  period. 
In  addition,  enter  the  estimated  amount  of  the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate  and  base  on  which  fringe  benefits 
are  calculated. 


4.        Provide  other  explanations  or  comments  you  deem  necessary. 
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Puhlk;  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  seatdiing  exist  ii^  data 
soumes,  g^lherinig  and  maintaimng  the 


data  needed,  and  completing  and 
reviewing  tlie  collection  of  information. 
Send  coiBineDts  legardii^  this  burden 
estimate  or  any  other  aspect  of  these 
coltections  of  mkraatian,  including 
suggestioDs  for  reducing  this  btirden,  ta 
the  U.S.  Department  erf  EdtKatian. 


Information  Management  and 
Compliance  Division.  Washington,  D.C. 
2020^-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
ReduclioQ  Project  182(MW27, 
Washington.  D.C  20503. 
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OMB  Approval  No.  0348-0040 


ASSURANCES  ~  NON-CONSTRUCTION  PROGRAM:: 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant:     


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  persoruil 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  nut 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
un  the  basis  of  race,  culur  or  national  origin,  (u) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  §  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.§§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  § 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  s'tatute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
U.S.C.  §$  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  §§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  me 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  projection  of, 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved   State   management   program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  §§  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

p.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  §§  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  .N'ational 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16US.C.  469a- let  seq.) 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 

.  development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U  S  C 
2131  et  seq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


DATE  SUBMITTED 
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Certification  Regarding  Debarment  Suspensionr  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


Thiscgiifi«^lioni3fequii«ibTtheDep«rtniertofEducati(mregn]atiansimnle^^ 

12549,  Debannent  and  Suspension  MCTR  1^85,  for  aUtoww  tier  tiBnsiA  '"    " — """ 


and  tier  requirements  stated  at  Section  85.110. 
Lutinctkuu  for  Ccctificatiaa 


2.  Tlie  CBtifiation  in  this  dauM  is  •  matsial 
npRMRiation  of  tet  upon  which  reliance  was  placed 
wkan this txummakm  wa»«iiieiBd  tmo.  Ifitis later 
<toenniaad  that  thajMui^euiwe  lower  Her  lartiripant 
knowin^iy  rendemf  an  cnoneoiu  cenification.  in 
additkin to  odierranadia  ivailabic  to  die  Padenl 
Covemment  the  deparnncBt  or  agenqr  with  which 
this  tiansaction  ohguiatad  may  pursue  available 
remedies,  including  suspension  and/or  debazmett. 

3.  The  pfOifMctiv*  lower  tier  partidpant  shaU  provide 
hnnmrflate  written  notice  to  the  person  to  wtach  this 
proposal  is  submitted  if  at  any  tune  the  prospective 
tower  tier  partkipant  leans  that  its  ccntbation  was 
erroneous  when  tiibmutad  or  has  beoomaaaoa 
by  reeson  of  changed  droanstances. 

4.  Ttm  terms  Jeovered  transaction.*  'debaned,* 
suspended,  ~wrlj|^ble,' Tower  tier  cowewd 

transactioa' 'paitiapant"panon."pnmary  < 
transaction.'  prindpai.* 'proposal,*  and 'voluntatily 
«B(dudad.'aaua«liBthisdauM;ha«»theneaBinss 
set  o*yjn  thg  DefinitioHs  and  Coverage  secdons  of 
niies  onpleBwntinK  Eiei.inive  Older  i2549.  You  nay 
oontaa  the  persosi  to  wUch  dds  pmnaal  is  sataDlSBd 
■or  assistanoe  in  obtaining  a  copy  ofthosc  regulations. 

5.  The  pnnpective  lower  tier  paztidpant  agrees  by 
submitting  this  proposal  that  should  the  proposed 
covered  tiansaoion  be  entered  into,  it  shail  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  deban«d, 
suspended,  declared  ineligible,  or  voiuntazily 
frrhirifd  from  panidpation  in  this  covc'ed 
transaction,  unless  authorized  by  the  department  or 
agency  with  which  this  transaction  originated. 


'  txBDsactions  meeting  die  threshold 


6.  TTte^iusjjeLiiyetawer  tier  participant  funfag 
agrees  by  sinmitting  this  proposal  that  it  will 
^^Mie  die  dauaa  tiOed  "Cenificatian  Regarding 
Debarment,  Suspension.  IneligibUity,  and  Voluntary 
Exdusioii--Lowcr  Tier  Covered  Transactions,' 

trsnsarttonsaadinallintfcitarinnsfa'kwiwrtisr 
covered  transactions. 

*•_  A  paiticmaBt  in  a  covered  transacdaB  nay  idy 
mon  a  caruSabon  of  a  {vospectiva  paitkipam  in  a 
tower  tier  coveted  trvnsaoion  tliat  it  Is  not 
dcbeiTBd.  saepaBded.  ladigiUc,  or  vohmtaiily 
aodudad  from  tbacoveredtraiBactian,  unless  it 
knows  that  the  certification  is  enoneous.  A 
part  irjpMtt  may  deade  the  method  and  fasquancy 
by  whidi  it  datannines  tha  eligibility  of  its 
prindpais.  Eacfapartidpantniay,butisnot 
raquiiadtcchBcfctfaaNuupiucutememList 

S.  Nothing  contained  in  the  faregoirtt  shall  be 
construed  to  ivquire  establishment  na  syatam  of 
ncords  in  otder  to  rander  in  good  ftith  tne 
cartifirationraqiarad  by  das  clause.  Theknowladge 
and  information  of  a  partidpam  is  not  required  to 
SBoeaed  that  wMdi  is  nertnauy  posaeasad  by  a 
ptudcnt  pcnon  in  the  ordinary  course  of  Inisiaasa 
naa  lings. 

9.  Except  for  transactions  »tt»h<iFiywii  under 

paragraph  5  of  diese  instnictions,  if  a  paiiiupam  in 

acovBuedtraMaiiiimknewiag^  enters  intoa  tower 
der  cavBil  tt«iif^^^wy  with  «  p»«nw  wiw  i« 

suspended,  debcried.  ineiigibl^  or  vohmtarily 
exduded  from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Fedeni 
Covemment  the  department  or  agency  with  which 
this  transaction  origmattd  may  pursue  available 
tcmedica.  induding  suspension  and/or  debarment. 


Certification 


<l)  The  proroectxve  lower  tierpartidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
P"i"°R  ,  *'*  presently  debarred,  suspended,  proposed  for  ddannent,  declared  ineligible,  or 
voluntarily  exduded  from  partidpation  in  this  transaction  by  any  Federal  department  or  agency. 

(2)  Wh«  the  pn)spectivelo¥«r  tierpartidpant  is  unable  to  certify  to  aiiy  of  the  statemods  in  tins 
certification,  such  prospective  partidpant  shall  attadi  an  explanation  to  this  proposal. 


NAME  OF  applicant" 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/QRPBOJECTNAME 


SIGNATLIRE 


DATE 


ED  80-0014.9/90  (Replaces  CCS-009  (REV. :  2/88),  which  is  obsolete) 
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CERTIFICATIONS  REGARDING  LOBBYING:  DEBARMENT,  SL'SPENSION  AND  OTHER 
RESPONSmiLITY  MATTERS;  AND  DRUCf-FREE  WORKPLACE  REQUMllfe^ 

Appbcants  should  refer  to  t)«  regulations  cited  below  to  determine  the  certification  to  which  thev  are  reauired  to  attest.  Appbcints 
should  also  review  the  instructicns  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  tnis  form 
provides  for  compliance  with  certification  requirements  under  S4  CPk  Part  82,  "New  Restrictions  on  Lobbying^  and  34  CFR  Pan  fiS 
Government-wide  Debarment  and  Suspension  (Nonpnacurement)  and  Government-wide  Requirements  for  Drug-Free  Woricplace* 
(Grants)."  The  certifications  shall  be  treated  as  a  material  represenution  of  fact  upon  which  i^ance  will  be  placed  when  the  lipartr.enj 
of^Educabon  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


r  LOBBYING 

Ws  required  by  Section  1352,  Title  31  of  the  US.  Code,  and  im- 
plemented at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  coooerativ-e  agreement  over  $1 00,000,  as  defined  at  34  CFR 
Part  82,  Sections  82105  and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  in- 
nuendng  or  attempting  to  influence  an  officer  or  employeeof 
any  agency,  a  Member  of  ConCTcss,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  m  connec- 
tion with  the  making  of  any  Federal  grant,  the  entering  into  of 
any  cooperative  agreement,  and  the  extension,  continuation, 
fenewat  amendment,  or  modificabon  of  any  Federal  grant  or 
ctxjperaave  agreemeru; 

Cb)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or  at- 
tempting to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  offiocr  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congresa  m  canneaion  with  this 
Federal  grant  or  cooperabve  agreement,  the  undersigned  shall 
complete  and  submit  Standara  Form  -  LLL,  'Disclosure  Form 
ID  Report  Lobbying,"  in  accordance  with  its  mstnictions; 

(c)  The  undersigned  shall  require  that  the  language  of  thjs  oer- 
lificabon  be  included  in  the  award  documents  for  ail  sub- 
awards  at  all  bers  (induding  subgrants.  contracts  under  grants 
and  cooperative  a  ereements,  and  subcontracts)  and  that  ail 
subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  ANT)  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Execubve  Older  12549,  Debarment  and  Suspen- 
sion, and  irr  piemen  cd  at  34  CFR  Pan  &5,  for  prospecbve  par- 
ticipants in  primaiy  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  8S.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debar- 
ment, declared  ineligible,  or  voluntarily  excluded  from 
oovered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
bon  been  convicted  of  or  had  a  civil  judgment  rendered 
against  ti->e:r.  for  commission  of  fraud  or  a  criminal  offense  in 
oonneaion  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  Sttte,  or  local)  transaction  or  contract  under 
a  public  tratuacbon;  violabon  of  Federal  or  State  anbtrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bnbery,  falsificabon  or  destruction  of  records,  maJung  false 
statements,  or  receiving  stolen  properfy; 

(c)  Are  not  presently  irdictcd  for  or  otherv;i.«ie  crjmir.a'ly  or 
avilly  charged  by  a  govemmerta!  entity  (Federal,  State,  or 
local)  with  commission  of  arA-  of  the  oftensts  onui-neratcc!  in 
paragraph  (l)(b)  of  this  cenitication,  and 


(d)  Have  not  within  a  three-year  period  precedL'-.g  ito  ap- 
phcation  had  one  or  more  public  trarisacticns  (Feaer^  State, 
or  local)  terminated  tor  cause  orxlefauh;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  sate- 
ments  in  this  certification,  he  or  she  shaU  attach  an  espianaticn 
tothijappiicabon. 


3.  DRUG-FREE  WORKPLACE 
IGRA-NTEES  OTHER  TliAN  INDIMDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and  im- 
plemer/.ed  at  34  CFR  Pan  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFE  Part  85,  Sections  S5.6C5  and  &5i,10  - 

A.  The  applicant  certifies  that  it  will  or  wiU  continue  to  pro- 
vide a  drug-free  workplace  by: 

(a)  Piiblishing  a  sutement  notifying  employees  tha.  the  u,-jaw- 
ful  manufaaure,  distribubon.  dispensing,  possession,  or  use  cf 
a  controlled  substance  is  prohibited  in  the  grartees  workplace 
and  specifying  the  acbons  that  wil]  be  taker  against  cmplovees 
for  violabon  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  prtsgram  to 
inform  employees  about— 

(DThe  dangers  of  drug  abuse  ui  the  workplace; 

(2)  The  gran  tee' »  policy  of  inaintaining  a  drug-free  workplace, 

(3)  Any  a\'ailable  drug  coumseiing,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penaiiies  that  may  be  imposed  upon  employees  for 
drug  abuse  violabons  occurrmg  in  t>ie  w  orkplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  errgsged 
in  the  pe.normance  of  the  grant  be  given  a  copy  of  the  state- 
ment required  by  paragraph  (a); 

(d)  Notif\ing  the  employee  in  the  statement  required  by  para- 
paph  (a)  that,  as  a  condition  of  empJoyrrvent  under  the  grans, 
the  employee  %*^— 

(1)  Abide  by  the  terms  of  the  statement,  and 

(2)  Notify  the  employer  in  wTiting  of  his  or  her  conv.ciio.T  for 
a  violation  of  a  criminal  drug  sta^Jte  occurring  m  the 
workplace  no  later  than  five  calendar  days  after  such  convx- 
bcn; 

Ce)  Notifying  the  agency,  in  wnbng,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dK2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  convic- 
tion. Employers  of  convicted  employees  must  provide  notice 
including  position  utle,  to:  Direoor,  Grants  and  Contracts  Ser- 
vice, VS.  Department  of  Education,  400  Maryland  Avenue 
S.W.  (Room  5l24,  CSA  Regional  Office  Building  Ko.  3), 
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Washington,  DC  20202-4571 .  Notice  shall  indude  the  identifica- 
tion ntunbaits)  of 4Kh  Hfiactfld  ^|cutt; 

(0  Taking  one  of  the  following  actions,  within  3D  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2),  twith  respect  to 
any  employee  who  is  so  convictecf- 

(1)  Taking  «ppiopiate  pel  soroiel  action  agaiwtsBch  an 
employee,  ^toand  including  termination,  consistent  with  the 
requirements  of  the  fii^uitnlitation  Act  of  1973,  as  amended;  or 

(2)  Reouiring  suchemployee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabihtation  program  wproved  fat 
such  purposes  by  a  Fedend,  State,  or  local  health, law  enforce- 
ment,  or  other  appropriate  agency; 

(g)  Making  a  gtxxl  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implementation  of  paragrBphs  (a), 
(b),(c),(di.te),«nd(fr. 


B.  The  grantee  may  insert  in  the  space  provided  bek)w  the 
site(s)  for  the  perfoiuianoe  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  sUte,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  S^MVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
mpleiiMRied  at  34  UKPait  85,  Suraart  F,  for  grantees,  as 
defined  at  34  CFR  Fait  85,  Sections  SSiQS  and  85^10 - 

A.  Asaconditkjnofthegrant.I<3ertifythatIwiIlnotengage 
in  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
•escion,  or  use  af  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  Ifconvicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activiiy, 
I  will  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Contracts 
Service,  VS.  Department  of  Educatwn.  400  Maryland 
Avenue,  S  W.  (Roam  3124,  CSA  Remonal  Office  Buikling 
No.  3),  Washington,  DC  20202-4571 .  Nodoe  shall  indude 
the  identificatian  numberCs)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  d  uly  authorized  reprc«mt«ive  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certificatkins. 


NAME  OF  APPUCA.Nrr 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AW ARD  NUMBER  AND/OR  PRO^CT  NAME 


SIGNATURE 


DATE 


ED  8(W)013, 6/90  (Replaces  ED  80-0008, 12/89;  ED  FBnnCC5^.8.  (RE\'.  12/88);  ED  SO^KJIO,  .5/90,  and  ED  80W11, 5/90,  which  are 
obsolete) 
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DISCLOSURE  OF  LOBBYING  ACIlVmES 

Complete  this  form  to  disdose  lobt)ying  activities  pursuant  to  31  USJC  1352 
(See  reverse  for  public  burden  dtsdosure.) 


brOMI 


Type  of  Federal  ActJon: 

□  a.  contract 
b.  gratu 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


X.     Status  of  Federal  Actiane 

I     I  a.  bid/offer/appUcation 
'-^  b.  initial  award 
c  post-award 


Name  and  Address  of  Reporting  Entity: 

D    Prime 


D    Subawardee 

Tier  ___ ,  tf  known: 


Congressional  District  if  known: 


6.     Federal  Department/Agency: 


B.     Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

(if  indrviduil.  iast  name,  first  name.  MIk 


3.    ItportTypc 

□  a.  initial  filing 
b.  material  change 

Nt  Material  Change  Onir 
yoar  _^___  quarter 
dau  of  last  report  __ 


5.     If  Reporting  Entity  in  No.  4  it  Subawardee,  Enter  Name 
and  Address  of  Print: 


Cowgressiorul  District  if  known: 


7. 


Fcd^al  Program  Namc^cscription: 


CFOA  Number,  d  appkcabte: 


Award  Amount  ifknowni 
$ 


b.  Uulividuais  Performing  Services  {including  address  if 
different  from  No.  l(ta/ 
(fast  name,  first  name.  M/k 


Ulitch  ConunuMion  Sh»»f<i)  SF-UL-K  if  ntctsuni 


11.  Amount  of  Payment  (check  all  thit  apply): 

5  .^ O  actual        O  planned 


12.  Form  of  Payment  (check  ill  that  apply): 
Q    a.  cash 
O    b.  if»-kii^.  spedfy:  nature 

vaiuc    


13.  Type  of  Payment  rcAedk  a0  that  app/yK 

O  a.  retairter 

a  b.  one-time  fee 

O  c.  commission 

a  d.  contingent  fee 

O  e.  deferred 

O  f.  other;  specify:  _____^^__ 


14.  Brief  Description  of  Senrices  Performed  or  to  be  Performed  and  Dafds)  of  Service,  '"rfhrirrm  officctis).  cflwioyccis). 
or  McmbcHs)  contacted,  for  Paymeru  Indicated  in  Item  11: 


IS.  Coruinuatioa  Shcet(s)  SF-LU-A  attached:        Q  Yes 


(wart  Ca0>^uMtmn  ifc— «f»)  $KUt-A  itfmtniunt 


a  No 


MM  tMB  h  I  i»i    I   i  kr  ■!•  I«  UXC 

a<  ta»l  I'll  icpmit  ■  »  iMMMt  MpHMHoaon 

wm  ^mta*  by  tM  Mr  «*•«  aHtM  UN* 

*9m 


I  M  •  do*  *«Mtlr  ^  HM  IM  MM 


Signature: 


Titte 


TelcpfaoneNoj. 


Date:, 


Federal  Use  OoJy; 


UtiVai^.A, 
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INSTRUCnONS  FOR  COMPLFnON  OF  SF-LU.  DISCLOSURE  OF  LOBBYING  ACTTVmES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U3.C 
section  1352.  The  filing  of  a  foim  is  required  for  each  payment  or  agreement  to  make  payment  to  arty  lobbying  entity  lor 
influenang  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LU.-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and'or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  repon.  If  this  is  a  followup  report  caused  by  a  material  change  lo  the 
inlcmiation  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred!  Enter  the  date  of  the  las: 
previously  submitted  report  by  this  reporting  entity  lot  this  ccve.r-d  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  dassificadon  of  ±e  reporting  entity  that  designates  if  it  is,  or  expecu  to  b«,  a  prime 
or  subaward  recpient  Identify  the  tier  of  the  subawardee.  e.g.,  the  first  subawardee  of  the  prime  is  the  1$t  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee".  then  enter  the  full  name,  address,  dty,  stale  and 
zip  code  of  the  prime  Federal  reopient.  Indude  Congressional  District  •<  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  beiow  agency  name,  if  known.  For  example.  Depanment  of  Transportation,  United  Slates  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  lor  the  covered  Federal  action  (item  1).  If  known,  enter  the  lull 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g . 
Request  for  Proposal  (RFP>  number  Invitation  for  Bid  (IFB)  number  grant  announcement  number,  the  contracl. 
grant,  or  loan  award  number,  the  appiicatiorvproposai  control  number  assigned  by  the  Federal  agency).  InctuOe 
prefixes,  e.g.,  "RFP-DE-9IW01." 

9  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardlozn  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a>  Enter  the  full  name,  address,  cty,  sute  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entiry 
identified  in  item  4  to  influence  the  covered  Federal  action. 

tbIEnter  4he  h;ll  names  of  the  indrvidual(s)  perfonning  services,  and  indude  h;ll  address  if  different  from  10  (a) 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
ail  boxes  that  apply.  If  this  i%  a  material  dunge  report,  enter  the  cumulative  amount  of  payment  fnade  or  planned 
to  be  made. 

12.  Check  the  appropriate  boxtes).  Check  alt  boxes  that  apply.  If  payment  is  made  through  an  in-4und  contribution, 
spedfy  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  natxire. 

14.  Provide  a  specflc  and  detailed  description  of  the  servces  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  dafeis)  of  any  services  rendered,  indude  alt  preparatory  and  related  activity,  not  just  time  spent  m 
aaual  contaa  with  Federal  offidals.  Identify  the  Federal  offtdai(s)  or  employee<s)  conUcted  or  the  officerts). 
employee{s),  or  Memberts)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheetts)  is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  prim  his/tter  name,  tWe,  and  telephone  number. 


Public  reporting  burden  for  ih»  colieccon  of  infomuoon  n  esomsttd  to  mmtfe  30  mintucs  per  responie.  indudiRg  lime  for  ttvfr^rt 

iniOTucnons.  searching  ewting  data  Murces.  sphering  and  maintaining  the  daU  needed  and  completing  and  reviewtrvg  the  coftecnorr  o« 
intormaoon  Send  comrnemi  feg irdmg  the  bunien  eramau  or  arrj  other  aspect  of  this  collection  of  in<orm»ton.  incfoding  suggesCiJm 
lor  reduong  th.it  burden,  to  tfte  Otfiee  ot  Manigement  and  Budger  Paperwork  Reduction  Protect  (034»K)046),  Waihingtoa  DC  2C503 
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II 

Title  3— 


The  President 


Proclamation  6757  of  November  16,  1994 

National  Farm-City  Week,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Agricultural  industries,  from  farming  itself  to  the  retail  selling  of  farm  prod- 
ucts, constitute  the  largest  sector  of  the  American  economy  and  account 
for  16  percent  of  the  U.S.  gross  domestic  product.  Our  Nation's  food  and 
fiber  industry  has  had  an  immeasurable  impact  on  America's  culture,  life- 
style, and  tradition.  As  we  enjoy  the  benefits  of  another  rich  harvest,  it 
is  important  that  we  pay  tribute  to  production  agriculture  as  a  central 
aspect  of  American  life.  That  is  why,  since  1956,  National  Farm-City  Week 
has  been  celebrated  in  the  busy  time  just  before  and  including  Thanksgiving 
Day. 

Americans  are  blessed  with  an  abundance  of  wholesome  and  economical 
food  and  fiber,  but  we  often  do  not  fully  appreciate  the  complexity  of 
food  production.  Today,  our  Nation's  farm-to-market  system  uses  technically 
advanced  tools  that  enable  our  farmers  to  feed  and  clothe  260  million 
Americans  and  millions  more  overseas  each  year. 

From  Alaska  to  New  York,  from  Hawaii  to  the  southern  tip  of  Florida. 
American  farms  yield  a  remarkable  variety  of  crops.  These  products  bring 
economic  stability  to  farm  families  and  rural  communities,  who  in  turn 
work  to  implement  the  latest  conservation  measures  to  safeguard  and  improve 
the  environment  for  the  generations  to  come. 

America's  farmers  are  helped  by  countless  other  professionals  who  advertise, 
develop,  forecast,  inspect,  market,  purchase,  regulate,  report,  research,  and 
transport  value-added  food  and  fiber  throughout  the  country  and  around 
the  world.  This  farm-city  connection  and  these  millions  of  individuals  pro- 
vide 1  in  every  6  jobs  in  the  United  States,  assisting  and  enhancing  the 
efforts  of  our  2  million  farmers  every  day. 

It  is  fitting  that  we  reflect  on  the  importance  and  strength  of  agriculture 
in  our  society.  The  interdependency  between  the  farm  and  city  forms  a 
solid,  vital  Unk  connecting  agricultural  producers  and  professionals  of  all 
kinds.  It  allows  the  United  States  to  maintain  its  leadership  role  as  a  source 
for  both  raw  and  value-added  goods  around  the  world. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  November 
18  through  November  24, 1994,  as  "National  Farm-City  Week." 

I  encourage  all  Americans,  on  our  farms  and  in  our  cities  alike,  to  recognize 
the  accomplishments  of  our  farmers  and  of  all  those  who  work  together 
to  produce  the  abundance  of  agricultural  foods  and  fibers  that  strengthen 
and  enrich  the  United  States. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  sirx^e  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 

6752 „ 54513 

6753 55329 

6754 55805 

6755 55981 

6756 ; 55983 

6757 59885 

March  21,  1917 

(Revoked  in  part  bf 

PLC  7098) 55371 

ExecatNe  Orders: 
12170  (Continued  by 

Notice  of  Octot)er 

31) 54785 

12473  (See  EO 

12936) r. 59075 

12484  (See  EO 

12936) _ 59075 

12550  (See  EO 

12936) 59075 

12586  (See  EO 

12936) 59075 

12708  (See  EO 

12936) 59075 

12710  (See  Treasury 

Department  final  rule 

of  October  11) 55209 

12735  (Revoked  by 

EO  12938) 59099 

12767  (See  EO 

12936) 59075 

12888  (See  EO 
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12930  (Revoked  by 
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12933 54949 

12936 59075 

12937 59097 

12938 59099 
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MemorarxJums: 
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October  12,  1994 54785 

Presidential  Determtnations: 
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1,  1994 55979 
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1.  1994 56373 

4  CFR 

28 59103 

29 59103 


5  CFR 
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.55331 
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300 55212 
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353 .552 1 2 

831 5521 1 
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68 55067 

70 „ 56573 

300 56412 

319 56412.59070 

929 56007 

956 56254 

1011 55377 

1030 54952 

1065 54952 
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Ch.  Ill 56421 
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35 55068 

50 54843 

55 54843 
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211 55026 
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262 54805 

701 54517 

704 :.59357 
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900 : 55379 
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25 59115,59116 
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23 „ 55225 

35 .- 55070 

39 54535,  54847,  54849, 

55380, 55382,  55383, 55595, 

56008, 5601 1 ,  56433, 56435, 

56436, 56438,  59178,  59179. 

59391 

71 59181.  59664.  59665 

15CFR 

770. 59135 

772 59135 

773 59135 

774 59135 

776 59135 

Proposed  Rules: 

291 „...: 56439 

16CFR 

410 54809 


1500 56387 

Proposed  Rules: 

309 59666 

1700 56445 

17CFR 

200 59137 

240 54812,  55006.  55342, 

59137,59590,59612 

249 55342 

250 55573 

405 55910 

Proposed  Rules: 

228 55385 

229 55385 

230 ...55385 

239 55385 

240 55014,55385 

274 55385 

404 : 58792 

405....* 58792 

18CFR 

Ch  I ^ 56421 

2 55031 

1 1 5481 5 

342 59137 

346 59137 

347 59137 

348 59148 

Proposed  Rules: 

Ch  1 54851 

385 59715 

19CFR 

12 54817 

133 55996 

171 55997 

175 58771 

Proposed  Rules: - 

10 54537 

123 56014 

148 56014 

20CFR 

416 59362 

Proposed  Rules: 

638 54539 

21  CFR 

175 58775 

510 59394 

520 55999,  56388,  58775, 

59364 

522 54517,55999 

558 54518,59364 

Proposed  Rules: 

54 55071 

101 56573 

170 56573 

182.. 55072 

310 56573 

312 55071 

314 55071 

320 55071 

330 55071 

333 58799 

369 58799 

600 56448 

601 55071,56448 

606 , 56448 

607 56448 

610 -.56448 

640 56448 

660 56448 


807 55071 

812 55071 

814 55071 

860 55071 

1309 54949 

1313... 54949 
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22  CFR 

40 


55045 


23  CFR 

Proposed  Rules: 

627 


59182 


24  CFR 

17 59646 

203 59647 

880 „; 59648 

881 59648 

883 59648 

905 56354 

906 56354 

Proposed  Rules: 

38 54984 

100 56449 


26  CFR 

1 

Proposed  Rules: 

1 


27  CFR 

Proposed  Rules: 

9 

28  CFR 

Proposed  Ru'es: 
524 


5S800 
55225 

55225 

54782 


29  CFR 

1601 548'8 

1910 _ „.,._ 55208 

2619 :.J...... .58775 

2675 58775 

Proposed  Rules: 

1910 58884 

1915 58884 

1926 „;......,,..54 540.  58884 

30  CFR 

904 59365 

920 :.  56389,  56390 

935 58778 

Proposed  Rules: 

Ch.  II .-. 55597 

42 54855 

48 54855 

70 : 54855 

71-.., ..: 54855 

75 54855 

77 54855 

90 54855 

913 - 55597 

917 56449 

920.... 56451 

931 58801 

938 58802 

946 59187 

31  CFR 

306 59036 

357 59036 

565 55209 


32  CFR 

701 


.55348 


706 59161,  59162,  59163 

33  CFR 

100 65583,56393 

117 54618 

165  .„ 55583,  56393,  56395. 

56396 

168 54519 

Proposed  Rules: 

100 59732 

110..... 55598 

117 55599,55601 

165 55602.55603 

181 55823 

34  CFR 
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The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
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learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  nn 
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This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eHect.  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuarU  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  707 

Truth  in  Savings 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Final  rule;  interpretation. 


SUMMARY:  The  NCUA  Board  is 
publishing  its  official  staff  commentary 
to  Part  707  of  the  NCUA  Rules  and 
Regulations  (Truth  in  Savings).  The 
commentary  appUes  and  interprets  the 
requirements  of  Part  707  and  is  a 
substitute  for  individual  staff 
interpretations.  The  commentary 
incorporates  much  of  the  guidance 
provided  when  the  regulation  was 
adopted,  and  addresses  additional 
questions  that  have  been  raised  about 
the  application  of  its  requirements.  In 
addition,  the  Boar^  is  implementing  a 
provision  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  exempting 
accounts  of  unincorporated  business 
associations  from  coverage  of  Part  707. 
A  minor  housekeeping  amendment  is 
also  made  to  Part  707. 

DATES:  This  document  is  effective  on 
January  1, 1995. 

Compliance  with  Appendix  C  to  Part 
707  is  optional  until  May  22. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  S.  Conrey.  Staff  Attorney,  Office 
of  General  Counsel,  telephone  (703) 
518-6540;  Elizabeth  Whitehead,  Region 
I,  telephone  (518)  464-4180;  Gini  L. 
Corso.  Region  D,  telephone  (703)  838- 
0401;  Joe  W.  Ostrowidzki,  Region  III, 
telephone  (404)  396-4042;  Michael  J. 
Schneider,  Region  IV,  telephone  (708) 
245-1000;  Annette  K.  Moore,  Region  V, 
telephone  (512)  482-4500;  and  Bruce 
Lura,  Region  VI,  telephone  (510)  825- 
6125. 


SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  purpose  of  the  Truth  in  Savings 
Act  ("TISA")  (12  U.S.C.  4301  et  seq.)  is 
to  assist  members  in  comparing  share 
and  deposit  accounts  offered  by  credit 
unions  and  other  depository 
institutions.  TISA  requires  credit  unions 
to  disclose  fees,  the  dividend  or  interest 
.    rate,  the  annual  percentage  yield,  and 
other  account  terms  whenever  a  member 
requests  the  information  and  before  an 
account  is  opened.  Fees  and  other 
information  also  must  be  provided  on 
any  periodic  statement  the  credit  imion 
sends  to  the  member.  Rules  are  set  forth 
for  share  and  deposit  account 
advertisements  and  advance  notices  to 
account  holders  of  adverse  changes  in 
terms.  TISA  restricts  how  credit  unions 
must  determine  the  account  balance  on 
which  dividends  or  interest  are 
calculated.  TISA  is  implemented  by  part 
707  of  the  NCUA's  Rules  and 
Regulations  ("part  707")  (12  CFR  part 
707),  which  becomes  effective  on 
January  1, 1995,  for  most  credit  unions. 
TISA  authorizes  the  issuance  of  official 
staff  interpretations  of  the  regulation. 

(2)  Rule  Amendments 

The  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994,  included  a  provision  amending 
TISA.  The  amendment  changes  the 
deHnition  of  account: 

(1)  Account. — The  term  '•account"  means 
any  account  intended  for  use  by  and 
generally  used  by  consumers  primarily  for 
personal,  family,  or  household  purposes  that 
is  offered  by  a  depository  institution  into 
which  a  consumer  deposits  funds,  including 
demand  accounts,  time  accounts,  negotiable 
order  of  withdrawal  accounts,  and  share  draft 
accounts. 

12  U.S.C.  4313(1).  The  Conference 
Report  to  the  Act  clarifies  the  intent  of 
this  amendment: 

Section  332  defines  the  term  "•account"  for 
purposes  of  (TISA)  as  an  account  used  by 
consumers  primarily  for  personal,  family,  or 
household  use.  The  Conferees  intend  this 
section  to  provide  a  business  purpose 
exemption  similar  to  that  provided  in  the 
Truth  in  Lending  Act.  Under  this  provision, 
accounts  of  unincorporated  businesses  (i.e., 
generally,  non-profit  entities)  are  exempt 
firom  coverage  under  (TISA). 

H.R.  Conf.  Rep.  No.  103-652, 103d 
Cong.,  2d  Sess.  179  (1994).  In  order  to 
implement  the  letter  and  intent  of  this 
new  legislation,  the  Board  is  amending 
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the  definitions  of  the  terms  "account" 
(707.2(a))  and  "member"  (7072(q))  in 
Part  707,  as  well  as  other  relevant 
references  to  unincorporated  association 
accounts  (Proposed  Commentary, 
comment  2(a)-3  has  been  removed  from 
the  final  commentary).  The  FRB  has 
already  adopted  similar  changes  to 
Regulation  DD.  59  FR  52657  (October 
19, 1994). 

In  addition,  a  typographical  error  has 
been  removed  from  section  707.6(b)(3). 
The  redundant  phrase  "dollar  amounts 
of  the"  has  been  removed;  so  that  the 
sentence  now  reads:  "The  fees  shall  be 
itemized  by  type  and  dollar  amounts." 

The  Board  is  adopting  these  rule 
amendments  without  notice  and 
comment.  The  Administrative 
Procedure  Act  provides  that  notice  and 
opportunity  for  public  comment  are  not 
required  if  the  Board  finds  that  notice 
and  public  comment  are  unnecessary  or 
would  be  contrary  to  the  public  interest. 
5  U.S.C.  553(b)(B).  The  Board  believes 
such  a  finding  is  appropriate  in  this 
case.  The  Congress  has  eliminated  a 
class  of  accounts  from  Truth  in  Savings 
coverage,  and  the  amendments  merely 
make  that  change.  In  light  of  the 
Congress'  action,  the  Board  has  no 
discretion  with  regard  to  the  regulatory 
change;  which  is  required  by  law  and 
essentially  ministerial.  The  other 
amendment  removes  a  confusing 
redundancy  in  the  rule.  These 
amendments  are  technical  in  nature  and 
not  subject  to  interpretation.  For  these 
reasons,  the  Board  has  determined  that 
publishing  a  notice  of  proposed 
rulemaking  and  providing  opportunity 
for  public  comment  for  the  following 
amendments  is  unnecessary  and  would 
be  contrary  to  the  public  interest. 

(3)  Commentary 

On  August  3, 1994,  the  Board 
published  for  comment  a  proposed 
commentary  to  Part  707  (59  FR  39486). 
The  commentary  is  designed  to  provide 
guidance  to  credit  unions  in  applying 
the  regulation  to  specific  transactions 
and  is  a  substitute  for,  and  a  supplement 
to.  individual  staff  interpretations.  The 
Board  received  47  comments:  3  from 
national  trade  associations;  14  from 
state  credit  union  leagues;  1  from  a  state 
credit  union  sujjervisor;  2  from  state- 
chartered  credit  unions;  21  from  federal 
credit  unions;  1  from  a  credit  union  data 
processor;  1  from  a  credit  union 
consultant;  2  from  law  firms;  1  from  an 
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insurance  company;  and  1  from  a  bank 
holding  company.  Commenters 
generally  supported  the  proposal. 

The  Board  contemplates  updating  the 
commentary  periodically  to  address 
significant  questions  that  arise.  Due  to 
the  special  needs  of  small, 
nonautomated  credit  unions,  and  for  the 
reasons  explained  by  the  Board  in  the 
Final  Rule  adopted  at  the  July  Board 
meeting,  the  Board  has  decided  to 
extend  the  compliance  date  of  part  707 
until  January  1, 1996  for  credit  unions 
that  are  not  automated  and  are  under  $2 
million  in  assets  as  of  December  31, 
1993.  59  Fed.  Reg.  39425  (August  3. 
1994). 

In  large  measure,  the  commentary 
incorporates  supplementary  information 
accompanying  prior  rulemakings,  and 
reflects  the  views  expressed  therein 
without  substantive  change.  (See  final 
rule  published  on  September  27, 1993 
(58  FR  50394),  and  final  rule, 
corrections  and  correcting  amendments, 
published  on  March  22, 1994  (59  FR 
13435).)  The  commentary  also  addresses 
issues  that  have  arisen  since  the 
publication  of  the  regulation  and 
technical  suggestions  or  concerns  raised 
by  commenters.  NCUA's  proposed 
commentary  was  published  before  the 
publication  of  the  FRB's  final 
commentary  to  Regulation  DD.  59  FR 
40217.  NCUA's  final  commentary 
adopts  many  of  the  changes  made  by  the 
FRB  in  their  final  commentary.  The 
commentary  also  reflects  NCUA  staffs 
understanding  of  the  FRB's 
interpretations  which  have  not  been 
publicly  published.  The  commentary, 
for  the  most  part,  does  not  repeat 
information  provided  in  part  707.  The 
Board  also  notes,  in  response  to  seven 
commenters'  requests  for  a  delayed 
compliance  date  for  all  credit  unions, 
that  most  credit  unions  have  already 
been  granted  14  months  by  the  Board  to 
get  ready  for  TISA  and  part  707.  In 
addition,  credit  unions  can  take 
advantage  of  the  FRB's  Regulation  DD, 
and  its  compliance  by  other  depository 
institutions,  which  was  implemented  in 
June  of  1993.  58  FR  271  (January  5, 
1993).  The  Board  notes  that  the 
commentary  makes  no  substantive 
changes  to  the  actual  regulation,  but 
merely  provides  guidance.  Therefore, 
the  Board  declines  to  extend  the 
compliance  date  of  the  rule;  but,  to 
provide  credit  unions  time  to  comply 
with  the  guidance  provided  in  this 
commentary,  and  to  provide  parity  to 
the  compliance  period  provided  by  the 
FRB  when  it  promulgated  the  final 
Regulation  DD  commentary,  the  Board 
has  made  compliance  with  this 
commentary  optional  until  a  period  of 
six  months  after  publication  in  the 


Federal  Register,  at  which  time 
compliance  with  the  commentary  shall 
be  mandatory. 

To  avoid  unnecessary  detail,  the 
discussion  accompanying  the  final 
commentary  does  not  individually 
mention  technical  amendments  that 
clarify  the  proposed  text  but  make  no 
substantive  change  in  meaning. 

On  December  6. 1993.  the  Federal 
Reserve  Board  ("FRB")  published  a 
proposal  to  amend  the  regulation's  rules 
for  calculating  the  annual  percentage 
yield  for  accounts  that  send  dividends 
or  interest  prior  to  maturity  (58  FR 
64190).  (See  also  the  notice  extending 
the  comment  period  published  on 
January  13, 1994.  59  FR  1921.)  This  FRB 
proposed  rule  was  withdrawn  on  May 
11, 1994  (59  FR  24376).  In  its  place,  a 
new  FRB  proposed  rule  was  published 
on  May  11, 1994  (59  FR  24378),  as 
amended  on  July  11, 1994  (59  FR 
35271).  The  FRB  amendments  focus  on 
two  issues:  a  desire  for  the  annual 
percentage  yield  to  reflect  the  time 
value  of  money,  and  the  concern  of 
compliance  costs  and  the  impact  on 
depository  institutions  if  the  proposed 
rule  is  adopted.  The  NCUA  Board  is 
delaying  action  regarding  any  adoption 
of  similar  amendments  to  part  707  until 
the  completion  of  the  FRB's  rulemaking. 

Section  707.1    Authority,  Purpose, 
Coverage  and  Effect  on  State  Laws 

(b)  Purpose 

One  commenter,  a  trade  association 
for  thrifts,  correctly  commented  that  the 
purpose  of  TISA  was  to  enhance 
consumer  shopping  of  depository 
accounts  at  all  financial  institutions — 
credit  unions,  thrifts,  and  banks,  and 
urged  the  NCUA  Board  to  stress  this  in 
the  commentary.  While  the  commenter 
is  correct,  the  NCUA  Board  notes  that 
the  purpose  is  already  correctly  stated 
in  §  707.1(c)  of  the  rule,  and  that  the 
purpose  of  the  commentary  is  to 
enhance  and  explain  the  rule.  Since  this 
matter  is  already  clearly  covered  in  the 
rule,  the  Board  has  decided  not  to  repeat 
it  in  the  commentary.  In  this  same  vein, 
the  commenter  requested  that  the  NCUA 
Board  encourage  credit  unions  to 
institute  deposit,  as  opposed  to  share, 
accounts  in  order  to  provide  uniformity 
of  accounts  for  consumers.  The  Board 
does  not  agree  with  this  comment  for 
many  reasons.  First,  the  FCU  Act  and 
many  state  acts  require  credit  unions  to 
have  share  accounts  instead  of  deposit 
accounts,  and  to  change  the5;e  laws  is 
beyond  the  authority  of  the  Board. 
Secondly,  the  members'  equity, 
expressed  in  share  accounts,  is  a  major 
defining  characteristic  of  credit  unions, 
and  has  served  the  credit  union 


movement  well  throughout  its  history. 
Thirdly,  the  Board  does  not  believe  that 
credit  union  uniformity  in  all  respects 
with  other  financial  institutions  has 
been  proven  to  be  a  desirable  goal. 
While  many  other  financial  institutions 
have  been  faltering,  credit  unions,  due 
to  their  uniqueness,  have  been  growing 
better  and  stronger.  The  membership 
structure,  represented  by  share 
accounts,  has  kept  them  close  to  their 
members  and  enabled  them  to  provide 
services  unavailable  on  the  same  terms 
from  other  entities.  "Not  for  profit,  not 
for  charity,  but  for  service"  is  a  motto 
that  characterizes  the  entire  credit  union 
movement.  For  these  reasons,  the  Board 
declines  the  commenter's  suggestion. 

(c)  Coverage 

In  response  to  questions  raised 
regarding  applicability  of  the  rule  to 
United  States-chartered  credit  unions 
with  overseas  branches  or  offices,  the 
Board  would  like  to  clarify  that  the  rule 
does  cover  such  operations,  if  accounts 
at  such  locations  are  either  insured,  or 
insurable,  by  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF).  In 
addition,  if  any  foreign-chartered  credit 
unions  were  to  establish  and  maintain 
branch  operations  in  the  United  States 
under  the  North  American  Free  Trade 
Agreement  (NAFTA),  if  accounts  at  such 
foreign-chartered  branches  were  insured 
or  insurable  by  the  NCUSIF.  those 
operations  would  also  be  subject  to  the 
coverage  of  part  707.  For  this  reason, 
NCUA  deleted  a  reference  to  state-  • 
chartered  and  federally-chartered  credit 
unions  in  comment  l(c)-l. 

(d)  Effect  on  State  Laws 

One  national  trade  association 
commenter  suggested  that  the  Board 
should  adopt  an  additional  appendix  to 
Fart  707  similar  to  Appendix  C  to 
Regulation  DD.  entitled  "Effect  dm  State 
Laws."  12  CFR  Part  230,  App.  C. 
Regulation  DD's  Appendix  C  addresses 
inconsistent  state  requirements  and 
provides  procedures  for  institutions 
seeking  preemption  determinations 
from  the  FRB.  After  receipt  of  a 
preemption  request,  the  FRB  generally 
will  issue  a  Federal  Register  notice  of 
its  intent  to  make  a  preemption 
determination,  and  provide  an 
opportunity  for  public  comment. 
Notices  of  final  preemption 
determinations  are  also  to  be  published 
in  the  Federal  Register.  The  commenter 
stated  that  NCUA  had  not  shown  any 
uniqueness  reasons  for  varying  from  the 
FRB  in  not  adopting  a  similar  appendix 
for  Part  707;  or  at  least  by  adopting  more 
guidance  in  the  commentary  as  to  the 
preemption  standards  to  be  used,  and 
means  for  providing  an  opportunity  to 


comment  by  the  affected  states  and 
other  interested  parties.  The  commenter 
also  pointed  out  that  by  allowing 
affected  states  and  other  interested 
parties  to  comment,  that  the  impact  of 
any  preemption  determination  could  be 
minimized  upon  the  state.  This  is  in 
accord  with  federal  policy,  as 
enunciated  in  Executive  Order  No. 
12612.  Therefore,  the  Board  has  decided 
to  adopt  changes  in  the  commentary  to 
provide  preemption  standards,  and  an 
informal  notification  process  to  affected 
states,  allowing  sufficient  time  and 
opportunity  for  comment,  before  issuing 
any  preemption  determinations  under 
Part  707.  These  changes  are  made  in 
comments  l(d)-l  through  4.  Four 
commenters  requested  that  the 
requirement  for  the  credit  union 
requesting  a  preemption  determination 
demonstrate  a  compliance  burden  be 
deleted.  One  commenter  believed  that 
the  requirement  was  reasonable,  and 
should  be  retained.  The  Board  notes  that 
demonstration  of  a  burden  is  a  caselaw 
prerequisite  for  a  finding  of  preemption. 
Therefore,  the  Board  has  not  modified 
comment  l(d)-2. 

Section  707.2— Definitions 

(a)  Account 

Comment  2(a)-l  provides  examples  of 
accounts  subject  to  the  regulation.  The 
FRB,  as  did  NCUA,  proposed  to  narrow 
the  regulation's  coverage  of  trust 
accounts  individual  retirement  accounts 
(IRAs)  and  simplified  employee  pension 
(SEP)  accounts,  to  minimize  compliance 
burdens  for  institutions.  Many  FRB 
commenters  supported  the  FRB's 
general  approach,  but  questioned 
whether  the  regulation  should  exclude 
accounts  held  by  individuals  pursuant 
to  informal  trust  arrangements  such  as 
"Totten"  or  payable  on  death  (POD) 
trusts.  These  commenters  noted  the 
purpose  of  a  Totten  trust  is  to  avoid 
probate  proceedings  to  transfer  funds 
remaining  in  an  account  upon  an 
accountholder's  death.  It  was  also  noted 
that  the  account's  signature  card  may  be 
the  sole  evidence  of  the  trust 
relationship.  The  FRB  commenters 
suggested,  and  the  FRB  agreed,  that 
consumers  opening  Totten  and  POD 
trust  accounts  be  afforded  the 
protections  of  TISA  and  Regulation  DD. 
Fourteen  NCUA  commenters  agreed 
with  the  FRB's  approach.  The  NCUA 
Board  concurs,  and  the  commentary 
reflects  this  approach. 

Comment  2(a)-3  in  the  proposed 
commentary  was  removed  to  reflect  the 
amendments  made  in  Part  707  to 
implement  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  As  discussed 
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previously,  this  change  exempts 
unincorporated  association  accounts 
from  coverage  of  TISA  and  Part  707.  As 
a  result,  proposed  comment  2(a)-3  is 
not  incorporated  into  the  final 
commentary.  This  change  was  also 
requested  by  thirteen  commenters. 
Comment  2{a)-2(vii)  adds 
unincorporated  nonbusiness  association 
accounts  as  being  exempt  from  the 
coverage  of  part  707,  as  required  by  the 
new  legislation. 

Fifteen  commenters,  including  two 
national  trade  associations,  requested 
guidance  regarding  permissible 
synonyms  for  various  types  of  accounts. 
For  instance,  whether  credit  unions 
could  interchangeably  use  the  term 
"checking"  for  "share  draft";  or  the  term 
"certificate  of  deposit"  for  "term  share." 
It  is  the  opinion  of  the  Board  that  the 
chief  overriding  factor  to  the  use  of 
synonyms  is  whether  it  is  accurate  and 
not  misleading.  The  key  consideration  is 
whether  a  "share  account"  could  be 
confused  with  being  a  "deposit 
account,"  or  vice  versa.  Generally,  if  a 
disclosure  uses  the  correct  legal  term  of 
the  account  once,  and  the  synonym  is 
accurate,  the  use  of  the  synonym  is 
permissible.  For  example,  a  disclosure 
stating  that  an  account  is  a  "share  draft" 
account,  that  equates  "share  draft"  with 
"checking."  which  has  a  neutral 
(neither  share  not  deposit)  connotation 
will  be  permissible.  However,  it  is  never 
permissible  to  equate  a  share  account 
with  a  deposit  account.  For  example,  it 
is  impermissible  to  call  a  "share 
certificate"  a  "certificate  of  deposit," 
though  both  legally  are  "term  share" 
accounts  for  TISA  and  Part  707 
purposes.  Similarly,  it  is  impermissible 
to  refer  to  term  share  accounts  as  either 
"time  depKjsits"  or  "time  accounts," 
which  are  terms  with  inaccurate  and 
misleading  meanings  in  the  term  share 
context  of  part  707.  The  correct  use  of 
synonyms  is  provided  in  comment  2(a)- 

(b)  Advertisement 

Comment  2(b)-l  illustrates  the  scope 
of  commercial  messages  considered  to 
be  advertisements.  The  FRB.  as  did 
NCUA,  proposed  that  advertisements 
would  not  include  direct  oral 
discussions  conducted  in  person 
regarding  a  specific  account.  Many  FRB 
commenters  urged  the  FRB  to  expand 
the  interpretation  to  include  telephone 
conversations,  but  the  FRB  declined. 
The  FRB  believes  face-to-face 
discussions  allow  prospective 
customers  to  learn  easily  and  quickly 
about  basic  terms  of  the  account  (thus, 
fulfilling  the  purpose  of  the  advertising 
disclosures).  Also,  the  FRB  stated  that  at 
any  time  during  a  face-to-face 


conversation,  consumers  may  request 
and  receive  written  disclosures  at  that 
time.  Thus,  the  FRB  commentary 
clarifies  that  except  for  information 
about  an  existing  account,  commercial 
messages  delivered  via  telephone  or 
voice  response  machines  are 
advertisements. 

NCUA  proposed  that  telephone 
conversations  initiated  by  a  member  or 
potential  member  about  an  account 
would  not  be  considered  an 
advertisement.  Proposed  comment  2(b}- 
1.  Two  commenters,  including  a 
national  trade  association  comments, 
requested  that  NCUA  maintain  this 
comment  in  its  final  commentary, 
NCUA  has  kept  this  provision  in  the 
final  commentary,  though  it  seems  at 
variance  with  the  FRB.  The  Board  is 
mindful  that  NCUA's  rule  must  be 
"substantially  similar"  to  the  FRB, 
except  where  modifications  are 
supported  by  credit  unio    uniqueness 
reasons  or  the  limitations  upon  which 
dividends  are  paid.  Unlike  other 
financial  institutions,  many  credit 
unions  rely  upon  volunteer  staffs  who 
have  careers  outisde  of  the  financial 
institutions  area.  To  expect  volunteers 
to  follow  the  technical.. complex 
advertising  requirements  while  on  the 
telephone  to  their  colleagues,  friends 
and  neighbors,  constituting  their  fellow 
members,  is  unreasonable.  Furthermore, 
it  places  an  additional  burden  upon  the 
volunteers  for  oral  disclosures,  which 
generally  will  already  have  been  made, 
or  will  be  made,  in  written  disclosures. 
Therefore,  after  careful  review  and 
application  of  NCUA's  TISA  authority, 
and  finding  that  sufficient  uniqueness 
grounds  exist  for  the  NCUA  Boarti  to 
grant  a  variance  from  the  FRB's 
position,  the  NCUA  Board  adopts  the 
position  taken  in  the  proposed 
commentary  as  comment  2(b)-2(ii).  Of 
course,  telephone  conversations  remain 
subject  to  the  requirements  for  oral 
responses  to  inquiries.  12  CFR  707.3(e). 

One  commenter  inquired  as  to  what 
requirements  telephone  response 
machines  must  follow.  Telephone 
response  machines  are  subject  to  the 
electronic  media  exemption  of 
§  707.8(e)(1).  and  NCUA's  treatment  of 
such  machines  is  identical  to  that  of  the 
FRB  in  Regulation  DD.  See  comment 
8(e)(l){iii)-l.  Another  commenter 
requested  guidance  regarding  whether 
messages  on  ATM  or  other  computer 
screens  were  subject  to  the  electronic 
media  exemption.  They  are.  The 
coverage  of  the  electronic  media 
exemption  is  discussed  at  comment 
8(e)(2)(i)-l. 
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(0  Bonus 

Five  commenters  criticized  the 
example  of  $25  being  offered  to  a  parent 
or  custodian  to  open  an  account  for  a 
minor  in  proposed  comment  2(f)-2.  The 
commenters  stated  that  under  state  laws 
the  parent  or  custodian  will  often  be  a 
joint  accountholder  on  the  minor's 
account.  The  Board,  wishing  to 
accurately  reflect  state  laws,  has  deleted 
this  example  from  the  commentary. 

Two  commenters  requested  a 
clarification  regarding  whether  payment 
of  an  annual  membership  fee  or  dues 
(e.g.,  such  as  payment  of  a  membership 
fee  to  the  National  Association  of 
Retired  Credit  Union  Persons  (NARCUP) 
for  senior  credit  union  members)  would 
be  considered  a  bonus.  A  sufficient 
showing  was  made  that  such 
membership  dues  payments  are  not 
made  to  open,  renew,  or  maintain  an 
account  in  the  credit  union,  but  instead 
are  payments  made  to  a  third  party  (e.g., 
NARCUP)  as  a  benevolent  gesture  to  a 
certain  group  of  credit  union  members 
(e.g..  seniors,  with  regard  to  NARCUP). 
For  these  reasons,  the  NCUA  Board 
finds  that  such  pajTnents  of  an  annual 
membership  fee  are  not  bonuses;  and  a 
clarification  has  been  made  to  comment 
2(n-3(v). 

Like  the  FRB,  the  NCUA  has  clarified 
comment  2(0—4  discussing  the 
exclusion  fi-om  bonuses  of  items  of  de 
minimis  value  ($10  or  less).  (See  26  CFR 
1.6049-5(a)(2)  published  by  the  Internal 
Revenue  Service  (IRS),  which  discusses 
the  fair  market  value  of  property 
received.)  One  law  firm  commenter 
noted  that  the  IRS  citation  provided  by 
the  FRB  may  not  provide  a  complete 
picture  of  the  tax  consequences  of 
bonuses.  The  NCUA  Board  agrees  and 
has  deleted  the  IRS  citation  from  the 
final  comment.  Credit  unions  are 
strongly  advised  to  consult  their  own 
tax  attorneys,  accountants,  or 
consultants  regarding  the  tax 
consequences  of  the  accounts  they  offer, 
as  such  matters  are  outside  of  the 
jurisdiction  of  NCUA. 

Eleven  NCUA  commenters.  including 
a  national  trade  association  commenter, 
like  many  FRB  commenters,  expressed 
concern  about  potential  violations  for 
failing  to  disclose  as  a  bonus  early  in  the 
year  an  individual  item  of  de  minimis 
value  deemed  to  be  a  bonus  when 
aggregated  with  another  de  minimis 
item  given  in  a  separate  promotional 
program  involving  the  same  account 
later  in  the  year.  Comment  2(f)-5 
provides  guidance  about  aggregating 
only  the  market  value  of  items  offered 
for  the  same  promotional  program. 

Seven  commenters.  including  a 
national  trade  association  commenter. 


inquired  whether  the  provision  of  free 
share  drafts  or  checks  would  be 
considered  a  bonus.  After  consultation 
with  the  FRB.  NCUA  has  clarified  that 
provision  of  free  share  drafts  or  checks, 
whether  provided  to  all  members,  or 
only  to  certain  groups,  such  as  minors 
or  seniors,  would  be  considered  the 
waiver  of  a  fee  and  not  a  bonus.  This  is 
reflected  in  comment  2(f)-6(ii).  Another 
commenter  requested  that  free  meals 
given  to  the  membership  at  an  annual 
meeting  be  included  as  an  example  of  a 
bonus,  however,  under  §  707. 2(r),  such 
items  are  considered  "non-dividend 
membership  benefits." 

One  commenter  asked  that  the  Board 
clarify  whether  the  granting  of  a  higher 
dividend  rate  on  an  account  if  the 
member  elects  or  uses  certain  services 
offered  by  the  credit  union  (i.e..  ATM 
card,  direct  deposit,  other  packaged  or 
linked  account  terms)  would  not  be 
considered  a  bonus,  based  on  the 
exclusion  of  dividends  from  the 
definition  of  bonus.  The  Board  confirms 
this  in  comment  2(f)-6(vii).  Nor,  based 
on  definitional  reasons,  would  such 
higher  dividends  be  considered  an 
extraordinary  dividend;  this  is 
confirmed  in  comment  2(m)-l. 

(i)  Dividend  and  Dividends 

The  Board  has  clarified  in  comment 
2(i)-l,  that  state  law  determines  the 
nature  of  an  account  for  state-chartered 
credit  unions.  This  was  generated  in 
response  to  two  commenters  requesting 
clarification  regarding  whether  federal 
or  state  law  determined  the  nature 
(share  or  deposit)  of  accounts  offered  by 
state-chartered  credit  unions.  The  Board 
stresses  that  this  is  solely  a  matter  of 
state  law,  as  expressed  in  state  statutes, 
regulations,  interpretive  orders,  or  by 
any  other  official  means.  NCUA  will  not 
involve  itself  in  determinations  of 
whether  an  account  offered  by  a  state- 
chartered  credit  union  is  a  share  or 
deposit  account,  but  will  rely  upon 
applicable  state  law  and  the  opinion  of 
the  relevant  state  supervisory  authority. 
Similar  changes  were  made  in 
comments  2ip)-l  and  2,  concerning  the 
definition  of  interest. 

Ten  commenters,  including  one 
national  trade  association,  lamented  that 
FCUs  would  not  be  able  to  offer  fixed- 
rate  accounts,  due  to  the  dividend  rate 
setting  process  described  in  comment 
2(i)-l  through  3.  The  NCUA  Board 
wishes  to  stress  that  part  707  does  not 
require  FCUs  to  offer  only  variable-rate 
accounts.  FCUs  may  offer  fixed-rate 
accounts  as  long  as  the  FCU.  by 
contract,  agrees  to  give  at  least  30  days 
advance  written  notice  of  decreases  in 
the  initially  disclosed  dividend  rate. 
However.  like  a  prospective  rate  set  on 


a  variable-rate  account,  if  FCUs  offer  a 
fixed-rate  account,  the  NCUA  Board 
believes  that,  as  discussed  in  comment 
2(i)-3,  every  effort  should  be  made  in 
order  to  pay  the  prospective  fixed-rate 
disclosed.  The  fact  that  a  prospective 
rate  is  disclosed  on  a  fixed-rate  account, 
instead  of  a  variable-rate  account,  does 
not  change  the  nature  of  the  dividend 
setting  process  for  share  accounts.  To 
clarify  this  point,  language  has  been 
added  to  comment  2(i)-l.  Nor  does 
NCUA  believe  that  it  is  appropriate  to 
counsel  credit  unions  to  make  their 
accounts  variable-rate,  as  opposed  to 
fixed-rate  accounts,  as  requested  by  a 
few  commenters.  The  NCUA  Board  has 
no  intention  of  limiting  flexibility 
available  under  TISA  and  Part  707;  the 
number,  type,  and  terms  of  accounts  are 
decisions  within  the  proper  province  of 
each  credit  union's  board  of  directors 
and  not  the  federal  government. 

Ten  commenters  believed  that 
proposed  comment  2(i)-2  promulgated  a 
substantive  federal  dividend-setting 
process  methodology  for  all  credit 
unions.  The  comment  is  set  forth  as 
guidance  only,  and  was  not  meant  to 
substantively  alter  any  contrary  state 
laws.  Therefore,  the  Board  has  modified 
the  final  comment  to  use  nondirective 
language.  In  addition,  sample  dividend- 
setting  resolutions  are  also  provided  in 
comment  2(i)-4,  to  provide  guidance  to 
the  boards'  of  directors  of  credit  unions. 
The  resolution  provided  in  comment 
2(i)-4{i)  may  be  used  when  the  dividend 
rate  is  declared  after  the  close  of  a 
dividend  period.  The  resolution 
provided  in  comment  2(i)-4(ii)  may  be 
used  when  the  dividend  rate  is 
prospectively  set  before  the  close  of  the 
dividend  period  in  question,  but  will  be 
ratified  upon  the  occurrence  of  certain 
conditions  at  the  close  of  the  dividend 
period.  Both  resolutions  contemplate 
that  a  list  or  table  of  accounts  followed 
by  corresponding  dividend  rates  will  be 
attached  to  the  resolution.  This  will 
prevent  credit  unions  from  having  to 
adopt  a  separate  resolution  for  each 
account  type.  These  resolutioiis  aie  not 
required,  but  are  provided  as  ^i  id.ince 
of  the  proper  corporate  form  to  be  used 
in  declaring  dividends. 

Nine  commenters,  including  a 
national  trade  association  commenter, 
questioned  the  guidance  provided  by 
proposed  comment  2(i)-3,  which  stated 
that  prospective  rates  may  be  aUered  "if 
sufficient  funds  are  not  available,  or  in 
the  event  of  a  superseding  event,  such 
as  a  significant  fluctuation  in  market 
rates,  natural  disaster  or  emergency  that 
alters  the  assumptions  under  which  the 
'prospective  rates'  were  made."  The 
commenters  questioned  tlie  legality  and 
prudence  of  the  proposed  comment. 
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Two  commenters  supported  the 
comment.  Basically,  NCUA  proposed 
the  comment  in  reference  to  natural 
disasters,  such  as  the  recent  California 
earthquake  that  destroyed  several  credit 
union  offices,  resulting  in  extraordinary 
expenditures  that  reduced  current  and 
undivided  earnings,  therefore  lessening 
the  amount  of  funds  from  which 
dividends  are  properly  payable.  To 
provide  general  guidance  to  credit 
unions  affected  by  disasters  and  similar 
situations,  in  order  to  reflect  the  unique 
nature  of  the  dividend  setting  process, 
and  to  provide  commentary  protection 
in  the  rare  event  that  a  credit  union  may 
need  to  lower  a  dividend  in  response  to 
a  natural  or  man-made  disaster,  NCUA 
has  retained  the  comment,  as  revised.  It 
is  the  intention  of  the  Board  that  credit 
unions  make  everj'  effort  to  meet  the 
disclosed  prospective  rates  on  accounts 
when  such  rates  are  properly  declarable, 
available,  and  payable,  and  this 
guidance  has  also  been  added  to 
comment  2(i)-3.  However,  the  NCUA 
Board  disagrees  with  the  position  taken 
bv  the  commenters  that  NCUA  could 
alter  applicable  legal  principles  and 
agency  interpretations  on  the  proper 
payment  of  dividends.  The  questioned 
statement  reflects  long-standing  NCUA 
interpretations  of  section  117  of  the  FCU 
Act  for  federal  credit  unions,  and  is 
supported  by  well-grounded  general 
corporate  law  in  regards  to  dividends,  as 
expressed  in  legal  encyclopedias, 
hornbooks  and  other  sources.  Although 
NCUA  believes  that  the  statement 
would  also  be  applicable  for  many  state- 
chartered  credit  unions,  since 
applicable  state  law  controls  the 
dividend  process  for  state-chartered 
credit  unions,  this  clarification  has  also 
been  added  to  the  comment.  For  further 
information  on  dividends,  and  when 
they  are  properly  payable.  NCUA  refers 
state-chartered  credit  unions  and  their 
members  to  relevant  state  law. 

(j)  Dividend  Declaration  Date 

Four  commenters  requested  a 
clarification  as  to  whether  the 
"dividend  declaration  date"  was  the 
date  of  the  actual  board  meeting  on 
which  a  credit  union's  board  of 
directors  declares  the  dividend,  or  the 
actual  effective  date  of  the  dividend 
declaration.  The  importance  of  the 
dividend  declaration  date  is  to  give 
members  and  potential  members  an  idea 
of  the  timing  of  the  last  paid,  declared 
dividend.  The  NCUA  Board  never 
intended  for  the  dividend  declaration 
date  to  be  determined  by  use  of  a 
technical,  complex  formula.  In  order  to 
reflect  the  intent  of  the  use  of  dividend 
declaration  date,  the  Board  has  provided 
several  examples  of  the  types  of 


statements  indicating  time  periods  that 
would  comply  with  the  definition.  The 
commenter  also  requested  a  clarification 
on  whether  "prospective  rates"  must  be 
properly  declared  by  a  credit  union's 
board  of  directors.  Because  the 
declaration  of  a  prospective  rate  is 
tantamount  to  the  declaration  of  an 
actual  rate  on  an  account  (since  only 
under  rare  circumstances  would  the 
board  not  adopt  or  ratify  a  prospective 
rate),  the  declaration  of  a  prospective 
rate  should  be  approached  by  a  credit 
union's  board  of  directors  wi'th  the  same 
responsibility  as  a  formal  declaration  of 
an  actual  dividend  rate.  Further 
discussion  of  the  dividend  rate  setting 
process  is  contained  in  comments  2(i)- 
2  and  3  and  an  example  of  a  resolution 
to  declare  prospective  dividend  rates  is 
provided  in  comment  2(i)-4(ii). 


(m)  Extraordinary  Dividends 

A  national  trade  association 
commenter,  as  well  as  a  few  other 
commenters,  suggested  that  this 
comment  be  expanded  to  discuss 
whether  loan  interest  is  considered  an 
extraordinary  dividend  (no.  as  arises 
from  the  loan  relationship  and  not  the 
share  account  relationship,  FCUs  must 
follow  12  CFR  701.24  in  order  to  make 
a  refund  of  interest  on  a  loan);  the 
relationship  of  extraordinary  dividends 
to  the  APYE  (none,  extraordinary 
dividends  are  excluded  from  the 
definition  of  "dividends"  and 
"interest."  and  therefore  do  not  enter 
into  the  APYT  calculation);  and  the 
proper  methods  for  calculating 
extraordinary  dividends  (bv  any  means 
determined  by  the  board  of  directors  of 
the  credit  union).  These  changes  have 
been  incorporated  into  comment  2(m)- 
1.  After  study,  staff  advised  the  Board 
that  extraordinary-  dividends  are  often 
paid  on  bases  not  related  to  the  amount 
of  dividends  in  the  account,  such  as 
evenly  dividing  the  amount  to  be 
distributed  by  the  number  of  members, 
or  through  a  formula  tied  to  the  number 
of  credit  union  loan  and  share  account 
products  used  by  the  member.  Since 
extraordinary  dividends  are  not  a 
component  of  the  dividend  rate,  annual 
percentage  yield,  or  armual  percentage 
yield  earned,  and  are  a  unique  practice 
of  credit  unions,  the  Board  has 
determined  that  any  procedure  devised 
by  a  board  of  directors  may  be  used  to 
figure  extraordinary  dividends.  Of 
course,  it  is  acceptable  if  a  board  were 
to  use  either  the  daily  balance  method 
or  average  daily  balance  method  to 
compute  extraordinary  dividends,  even 
though  those  methods  are  not  required. 

Twelve  commenters,  including  a 
national  trade  association,  requested 
that  credit  unions  be  allowed  to  use  the 


more  common  term  "bonus  dividends" 
to  describe  "extraordinary  dividends  " 
Originally,  the  NCUA  Board  has 
declined  to  use  the  term  "bonus 
dividends"  for  fears  that  members 
would  confuse  it  with  "bonuses,"  as 
defined  by  part  707.  Final  Rule,  58  FR 
50394  at  50402  (September  27,  1993). 
However,  after  further  reflection,  given 
members'  familiarity  with  the 
distinctions  between  the  two  terms,  and 
the  long-standing  credit  union  tradition 
of  calling  such  irregular  dividends 
"bonus  dividends,"  the  Board  has 
revised  its  position.  NCUA  has  no 
objection  to  the  use  of  the  term  "bonus 
dividends"  as  a  s>Tion\Tn  for 
"extraordinary  dividends,"  as  has 
revised  comment  2(m)-2  accordingly, 
(q)  Member 

An  example  relating  to  a  landlord- 
tenant  relationship  in  proposed 
comment  2(q)-2  was  deleted  as 
unnecessan.'  by  the  FRB.  A  few 
commenters  agreed  with  the  deletion 
NCUA  has  followed  the  FRB  and 
deleted  the  example. 

The  Board  also  reminds  readers  that 
unincorporated  association  accounts 
have  been  deleted  from  TISA  and  part 
707  coverage  by  new  legislation 
discussed  previously  in  this 
supplementary  information 

(s)  Passbook  Account 

NCUA.  like  the  FRB.  has  clarified 
comment  2(s)-l  that  institutions  may 
consider  accounts  as  passbook  accounts 
even  when  direct  deposits  are  made  lo 
the  account  electronically.  The 
comment  tracks  the  requirements  of 
Regulation  E  (12  CFR  205.9).  But 
accounts  that  permit  other  electronic 
fund  transfers — and  thus  trigger 
Regulation  Es  requirement  to  send 
statements  at  least  quarterlv— arp  utii 
passbook  savings  accounts!  and 
institutions  must  comply  with  llie 
statement  disclosures  in  §  707  6  ol  this 
part.  Accounts  that  send  staiemenis  are 
not  passbook  accounts  for  purposes  of 
Part  707,  even  if  members  are  prm  idwl 
passbooks  for  their  records 

(t)  Periodic  Statement 

One  national  trade  associaiion  si.iifd 
that  NCUA  should  clarify  that  penodu 
statements  are  not  required  on  actounis 
This  is  clarified  on  comment  2(1  )-l  hi 
order  to  provide  more  uniformit\  vviih 
the  Regulation  DD  format,  proposed 
comment  2(t)-3.  Regulation  E  inierpld\ 
has  been  moved  to  comment  6(a)-2 
proposed  comment  2(t)-4.  account 
status  information,  has  been  mov>.f|  lo 
comment  6(a)-3;  and  proposed 
comment  2(t)-5.  use  of  ledger  and 
collected  balance  to  calculate  anmi.ii 
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percentage  yield,  has  been  moved  to 
comment  6(b)(l>-l- 

(u)  Potential  Member 

One  commenter  requested  that  NCUA 
clarify  that  credit  imions  must  provide 
disclosures  to  potential  members  upon 
request.  This  is  already  required  in 
§  707.4(a)(2){i)  of  the  rule.  The  purpose 
of  the  commentary  is  to  expound  upon, 
but  not  to  repeat,  the  rule  requirements. 
However,  because  the  Board  believes 
that  it  may  assist  credit  unions  in 
complying  with  the  rule,  the  regulatory 
requiieroent  has  been  repeated  in 
comment  2(u}-2. 

Three  commenters  suggested  that 
NCUA  note  that  proposed  comment 
2(u)-2.  suggesting  that  credit  unions 
have  sound  written  procedures  in  place 
to  identify  those  for  membership,  be 
modiBed  to  note  its  discretionary,  rather 
than  mandatory,  character.  The  NCUA 
Board  agrees  and  has  so  modified 
comment  2(u)-2.  In  the  case  of  a  credit 
union  having  a  permissible  indirect 
lending  arrangement  with  a  third  party, 
such  as  an  automobile  dealer,  credit 
union's  may  invoke  member  verification 
procedures  before  providing  account 
disclosiu^s  when  the  potential  member 
is  not  present  at  the  credit  union. 

(x)  Term  Share  Account 

Proposed  comment  2(x)-2 
distinguishing  between  regular  share 
club  accounts  and  term  share  club 
accounts  has  been  revised  extensively 
based  on  comments  received  and 
consultation  with  FRB  staff.  Basically, 
although  club  accounts  typically  have 
one  feature  of  a  term  share  account  (a 
maturity  date),  club  accounts  are  not 
term  share  accounts  unless  they  also 
require  a  penalty  of  at  least  seven  days' 
dividends  for  a  withdrawal  of  fimds 
during  the  first  six  days  after  the 
account  is  opened — subject  to 
exceptions  permitted  in  Regulation  D. 
12  CFR  part  204.  As  requested  by  many 
commenters,  the  final  comment  2(x}-2 
explains  distinctions  between  term 
share  club  accounts  and  regular  share 
club  accounts.  One  national  trade 
association  commenter  requested  that 
NCUA  provide  the  same  club  account 
commentary  as  did  the  FRB.  The  Board 
agrees  with,  and  has  adopted,  this 
approach.  One  national  trade 
association  suggested  that  all  club 
accounts  should  be  treated  as  regular 
share  accounts  by  NCUA.  Since  this 
position  was  not  taken  by  the  FRB  in 
Regulation  DD,  and  no  uniqueness 
reasons  have  been  proffered  to  NCUA  to 
differentiate  credit  union  club  accounts 
from  club  accounts  offered  by  other 
depository  institutions  subject  to 
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Regulation  DD,  this  position  has  not 
been  adopted  by  the  NCUA  Board. 

(y)  Tiered-Rate  Account 

One  national  trade  association 
commenter  requested  clarification 
regarding  whether  tiered-rate  accounts 
could  have  minimum  balance 
requirements,  and  whether  a  zero  rate 
(0%)  could  constitute  a  tier.  NCUA  has 
carefully  reviewed  comment  2(y)-l.  and 
finds  no  reason  to  change  the  guidance 
provided. 

(z)  Variable-Rate  Account 

Comment  2(z}-l  clarifies  that  a  share 
certificate  permitting  one  or  more  rate 
adjustments  prior  to  maturity  at  the 
member's  option  is  a  variable-rate 
account.  NCUA.  like  the  FRB,  believes 
it  is  important  for  members  to  receive 
disclosures  describing  when  their 
dividend  rate  and  APY  could  change, 
such  as  any  time  limitations  on  when 
the  option  may  be  exercised. 

In  response  to  a  commenter.  the  Board 
has  clarified  comment  2(z)-2.  In  the 
proposed  commentary  NCUA 
summarized  that  rate  decreases  and 
other  term  changes  members'  accounts 
required  30-day  changes-in-terms 
notices  to  take  effect.  The  final  comment 
clarifies  that  changes-in-terms  notices 
are  required  for  changes  in  terms 
adversely  affecting  the  member.  The 
effective  date  of  other,  beneficial  term 
changes  would  depend  upon  the 
account  agreement  and  applicable  state 
law. 

Section  707.3— General  Disclosure 
Requirements 

(a)  Form 

Four  commenters  criticized  proposed 
comment  3(a)-3,  which  stated  that  "if  a 
credit  union  provides  one  document  for 
several  types  of  accounts,  members 
must  be  able  to  understand  clearly 
which  disclosures  apply  to  their 
account."  The  pertinent  regulation 
states:  "Disclosures  •  *  •  may  be 
combined  with  disclosures  for  the  credit 
union's  other  accounts,  as  long  as  it  is 
clear  which  disclosures  are  applicable 
to  the  member's  accounts."  12  CFR 
707.3(a).  Since  the  Board  did  not  mean 
to  place  an  additional  burden  upon 
credit  unions,  but  merely  to  paraphrase  • 
the  rule,  to  eliminate  any  potential 
confusion  the  Board  has  revised  the 
comment  to  more  closely  pattern  after 
the  regulation. 

(b)  General 

Comment  3(b)-2  provides  guidance 
on  the  specificity  required  when  time 
periods  are  disclosed.  For  example,  the 
FRB  believes  slight  variations  in 
compounding  cycles  are  consistent  with 


the  notion  of  "monthly"  cycles,  which 
are  often  not  based  on  an  actual 
calendar  month.  Many  FRB  commenters 
generally  supported  the  FRB's  approach, 
but  expressed  concern  about  the 
proposal's  limitation  of  28-33  days  to 
describe  a  month.  The  FRB  decjded  to 
adopt  a  standard  of  roughly  equivalent 
intervals  occurring  during  a  calendar 
year.  The  FRB  believes  this  standard  is 
consistent  with  TISA.  provides 
flexibility,  and  eases  compliance.  For 
the  reasons  provided  by  the  FRB,  the 
NCUA  Board  also  adopts  this  approach. 

(d)  Multiple  Members 

Proposed  comment  3(d)-l  permitted 
credit  unions  to  giv-e  a  disclosure  to  a 
nonmember  joint  accountholder.  Four 
commenters,  including  national  trade 
association  commenter,  noted  that  the 
proposed  interpretation  was  incorrect. 
Under  §  707.2(q)(2).  nonmember  joint 
accountholders  are  deemed  to  be 
members  for  purposes  of  part  707. 
Therefore,  the  distinction  made  was  an 
invalid  one,  and  has  been  deleted  from 
the  commentary. 

(e)  Oral  Responses  to  Inquiries 

Comment  3(e)-l  reflects  that 
disclosures  need  only  be  made  as 
appropriate.  Therefore,  if  a  member 
telephones  a  credit  union  for 
information,  the  credit  union  need  not 
disclose  a  telephone  number  to  call,  as 
the  member  would  obviously  already 
have  that  information.  This  clarification, 
requested  by  seven  commenters,  is 
added  to  comment  3(e)-l.  Another 
commenter  requested  that  the  Board 
clarify  that  this  requirement  applies 
only  to  employees  and  volunteers  acting 
in  the  course  of  credit  union  business. 
This  change  has  also  been  adopted  by 
the  Board  in  comment  3(e)-l,  to  reflect 
the  unique  nature  and  position  of 
volunteers  in  credit  unions. 

Seven  commenters  requested  that  the 
oral  response  to  inquires  disclosures  be 
simplified,  such  as  by  eliminating  any 
reference  to  past  or  prospective  rates.  To 
do  so  would  require  a  change  in 
§  707.3(e)  of  the  regulation  and  is 
beyond  the  scope  of  this  rulemaking. 
Also.  NCUA  must  stress  that  the  need  to 
disclose  that  rates  are  either  past  or 
prospective  is  important  to  provide 
accurate,  nonmisleading  information  to 
credit  union  members  to  reflect  the  facts 
concerning  share  accounts.  A  national 
trade  association  commenter  noted  that 
proposed  comment  3{e)-3  did  not 
closely  parallel  the  language  of 
§  707.3(e).  The  Board  agrees  with  the 
commenter,  and,  on  further  reflection 
and  to  eliminate  confusion,  has  deleted 
references  in  comment  3(e)-3  repetitive 
of  §  707.3(e). 


Comment  3(e)-3  has  been  added  to 
conform  to  a  change  made  in  Regulation 
DD,  as  requested  by  five  commenters, 
including  a  national  trade  association 
commenter.  It  clarifies  that  this 
paragraph  does  not  apply  to  responses 
to  requests  for  rate  information  on  an 
existing  term  share  account  or  on  an 
account  not  currently  offered  to 
members  and  potential  members,  such 
as  obsolete  accounts. 

(0  Rounding  and  Accuracy  Rules  for 
Rates  and  Yields 

(0(1)  Rounding 

In  response  to  a  national  trade 
association  commenter.  comment 
3(f)(l)-l  has  been  amended  to  reflect 
that  account  disclosures,  unlike 
advertising  and  other  disclosures,  may 
show  the  dividend  rate  to  more  than 
two  decimal  places. 

Section  707.4— Account  Disclosures 

(a)  Delivery  of  Account  Disclosures 

(a)(1)  Account  Opening 

Comment  4(a)(l)-l  provides  examples 
of  events  that  trigger  the  delivery  of  new 
account  disclosures.  The  final  comment 
differs  from  the  proposal  in  several 
respects.  Proposed  comment  4(a)(l)-l 
discussed  the  effect  of  a  member- 
initiated  change  in  the  term  for  an 
automatically  renewable  term  share 
account.  In  response  to  FRB 
commenters'  requests  on  the  Regulation 
DD  proposed  comment  counterpart  to 
4(a)(l)-l,  the  FRB  commentary  clarifies 
that  new  account  disclosures  are 
required  when  the  member  changes  any 
account  term  required  to  be  disclosed 
(and  not  merely  the  duration  of  a  time 
account).  The  clarification  provides 
consistency  with  comment  5(b)-5,  and 
has  been  adopted  as  comment  4(a)(1)- 
Kii). 

FRB  commenters  expressed  concern 
about  having  to  give  new  account 
disclosures  when  funds  are  transferred 
from  one  account  to  another,  such  as 
when  funds  in  a  money  market  deposit 
account  (MMDA)  are  transferred  to  a 
NOW  account  because  the  consumer 
exceeded  transaction  limitations  on  the 
MMDA.  Some  requested  clarification 
that  disclosures  at  the  time  of  transfer 
are  not  required  if  disclosures 
(including  change-in-terms  notices,  if 
appropriate)  for  both  accounts  had 
previously  been  given.  To  minimize 
possible  burdens  the  FRB  adopted  that 
standard  in  the  FRB  commentary.  For 
similar  reasons,  the  NCUA  Board  adopts 
this  position  in  comment  4(a)(l)-l(iii). 

The  FRB  also  received  many 
comments  regarding  the  proposed 
guidance  for  "closed  accounts."  New 
account  disclosures  would  have  been 


required  if  institutions  deemed  an 
account  closed  and  then  accepted  a 
deposit  from  the  consumer.  FRB 
commenters  noted  that  consumers  with 
accounts  meeting  an  institution's 
criteria  for  a  closed  account— such  as  an 
account  having  a  $0  balance— do  not 
necessarily  intend  to  close  the  account. 
FRB  commenters  believed  consumers 
would  be  confused  if  new  account 
disclosures  were  sent  when  a  deposit  is 
subsequently  made.  FRB  commenters 
also  expressed  concerns  about  the 
burden  of  monitoring  accoimts  to  ensure 
compliance. 

TISA  allows  institutions  not  to  pay 
accrued  but  uncredited  interest  when  a 
consumer  closes  an  account.  (See  12- 
U.S.C.  4303(c)(9).)  Based  on  comments 
received  by  the  FRB  and  upon  further 
analysis,  the  FRB  believes  that  if  an 
institution  deems  an  account  closed  and 
treats  accrued,  but  uncredited,  interest 
as  forfeited  by  the  consumer,  the 
institution  must  deem  a  new  account  to 
be  opened  when  a  deposit  is 
subsequently  accepted.  This  approach 
provides  flexibility  for  institutions  and 
consistent  treatment  for  consumers 
regarding  "closed"  accounts.  Five 
NCUA  commenters  agreed  with  the 
Regulation  DD  approach.  Five  NCUA 
commenters,  including  a  national  trade 
association,  disagreed  with  the  FRB's 
approach,  on  grounds  that  account 
terms  may  not  have  changed  between  an 
account's  closing  and  its  reopening;  that 
some  credit  union's  data  processing 
systems  automatically  opened  the 
account  with  the  former  account's 
number:  and  to  modify  systems  would 
be  a  costly,  unnecessary  "expense.  While 
sympathetic  to  credit  union's  facing  this 
predicament,  because  these  reasons  do 
not  reflect  any  credit  union  uniqueness 
points.  NCUA  is  bound  to  follow  the 
FRB's  rationale,  and  the  NCUA  Board 
adopts  the  FRB's  approach.  i-.o\vever,  it 
is  the  belief  of  the  Board  that  a  credit 
union  is  not  required  to  grant  a  new 
account  number  to  the  holder  of  a 
reopened  "closed  account";  all  that  is 
required  by  this  rule  is  the  distribution 
of  a  new  set  of  account  disclosures.  No 
data  processing  changes  are 
contemplated  by  this  commentary,  and 
this  is  reflected  in  a  revision  to 
comment  4(a)(l)-l.  The  Board  hopes 
that  this  revision  will  reduce  the 
compliance  burden  on  credit  unions. 

The  Board  does  note  that  account 
closure  for  credit  unions  does  not 
necessarily  occur  in  the  same  manner  as 
for  other  depository  institutions.  A 
member  may  voluntarily  close  an 
account  by  actively  terminating 
membership  in  a  credit  union.  For 
instance,  under  the  Standard  FCU 
Bylaws,  Art.  II.  §  4,  a  member  who 


withdraws  all  of  his  shareholdings 
ceases  to  be  a  member.  The  membership 
of  a  member  may  also  be  terminated  by 
action  of  the  credit  union.  For  instame. 
a  member  may  be  expelled  bv  majority 
vote  of  the  membership  under  Standard 
FCU  Bylaws,  Art.  XVI  (and  12  U.S.C 
1764(a));  or  an  FCU  may  terminate  a 
member's  membership  if  the  board  of 
directors  has  adopted  a  nonparticipation 
policy,  which  has  been  publicized  to  the 
membership  (12  U.S.C.  1764(b)):  or  if  a 
member  falls  outside  of  the  credit 
union's  field  of  membership  (e.g..  the 
member  moves  out  of  the  geographical 
coverage  of  a  community-based  credit 
union),  unless  the  credit  union  has 
adopted  a  "once  a  member,  always  a 
member"  poHcy  under  Standard  FCL' 
Bylaws,  Art.  II,  §  5.  If  a  member  merely 
lets  the  membership  share  account  drop 
below  the  stated  par  value,  neither  the 
membership  nor  the  account  of  the 
member  are  terminated.  Standard  FQJ 
Bylaws,  Art.  Ill,  §  3:  NCUA  Letter  to 
Credit  Unions  No.  70  (November  29, 
1982).  Under  the  Standard  FCU  Bylaws, 
once  an  account  is  closed,  and  the 
membership  terminated,  both  the 
membership  and  the  account  must  be 
reestablished.  Therefore,  the  "closed 
account"  guidance  adopted  by  the 
NCUA  Board  conforming  to  that  of  the 
FRB  applies  only  to  accounts  closed  by 
the  member  or  the  credit  union  in 
conformance  with  applicable  federal  or 
state  law.  This  clarification  is  made  in 
comment  4(a)(l}-l.  Thisolarification 
agrees  with  guidance  provided  in  the 
preamble  to  the  final  part  707.  58  FR 
.50394  at  50414  (September  27. 1994) 
Comment  4(a)(l)-2  clarifies  that  an 
institution  acquiring  accounts  through  a 
merger  or  acquisition  is  not  required  to 
provide  new  account  disclosures. 
However,  such  accounts  are  required  to 
calculate  dividends  by  either  the  daily 
or  average  daily  balance  method; 
comply  with  §  707.5(a)(1)  if  it  chooses  to 
change  terms  of  the  acquired  account; 
and  follow  the  periodic  statement 
requirements,  if  applicable.  As  the 
accounts  are  no  longer  offered,  no 
advertising  rules  should  ever  be 
triggered.  NCUA  does  note  that  certain 
term  share  accounts  no  longer  currently 
offered  may  require  new  account 
disclosures  if  they  are  nonrollover  or  if 
new  account  disclosures  would  be 
required  under  §  707.5.  Private  merger 
and  purchase  of  asset  and  shares 
transactions  are  distinguishable, 
however,  from  acquisitions  or  mergers 
involving  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF).  In  a 
government-assisted  acquisition,  the 
acquiring  institution  receives  onlv  the 
member's  funds  on  account.  The 
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account  contract  or  other  legal 
obligation — the  tenns  and  conditions  of 
the  account  such  as  fees — stays  (and 
ultimately  terminates)  with  the  failed 
credit  union.  Thus,  new  account 
disclosures  must  be  provided  if  the 
member  chooses  to  open  an  account 
with  the  new  institution.  Also,  if  fees 
are  imposed  before  the  new  account 
relationship  is  established,  the  fee  must 
be  disclosed  prior  to  imposition. 

Two  national  trade  association 
commenters,  as  well  as  fourteen  other 
commenters,  requested  that  a 
clarification  be  issued  regarding 
guidance  in  proposed  comment  4(a)(1)- 
1.  Two  commenters  requested  that  the 
provision  be  deleted  as  unnecessary  and 
confusing.  NCUA  had  proposed  that  if 
a  member  were  to  open  separate 
subaccounts  from  a  main  account  and  if 
the  terms  were  identical  to  that  of  the 
main  account,  that  new  disclosures 
would  not  have  to  be  provided  to  the 
member.  The  commenters  noted  that  the 
terms  of  an  account  will  rarely  be 
"identical"  to  those  of  a  subaccount. 
The  Board  agrees  with  the  commenters, 
therefore  the  proposed  comment  (now 
comment  4(a)(l)-3)  has  been  amended 
to  reflect  that  new  disclosures  need  not 
be  provided  if  the  credit  union  has 
already  provided  combined  disclosures 
for  the  main  and  subaccount  within  a 
reasonable  time  of  when  the  subaccount 
is  op>ened  and  the  applicable  disclosures 
are  still  accurate  when  the  subaccount 
is  opened. 

(a)(2)  Requests 

{a)(2)(i) 

As  requested  by  a  national  trade 
association  commenter,  comment 
4(a)(2)(i)-l  clarifies  that  institutions  are 
not  required  to  send  new  account 
disclosures  for  accounts  no  longer 
offered  to  the  public. 

A  national  trade  association  requested 
that  NCUA  offer  credit  unions  the 
choice  of  offering  members  and 
potential  members  either  account 
disclosures  or  rate  sheets  in  responses  to 
requests  for  disclosures  under 
§  707.4(a)(2).  Since  the  rule  only  permits 
account  disclosures  to  be  provided  upon 
request,  and  the  proposed  rulemaking 
concerned  only  Appendix  C.  the 
commentary  to  part  707,  the 
commenter's  request  is  beyond  the 
scope  of  this  rulemaking,  the  Board 
would  violate  the  requirements  of  the 
Administrative  Procedure  Act  to 
consider  such  an  amendment  in  this 
final  rule.  Also,  as  no  credit  union 
uniqueness  arguments  were  presented, 
the  NQJA  Board  does  not  believe  that 
even  if  such  request  were  within  the 


scope  of  this  rulemaking,  that  it  would 
adopt  such  an  amendment. 

(a)(2)(ii)(A) 

Comment  4{a)(2)(ii)(A)(2)-l  clarifies 
that  when  responding  to  a  request  for 
disclosures  by  giving  rates  "accurate 
within  the  most  recent  seven  calendar 
days,"  institutions  should  calculate  the 
time  pteriod  from  the  date  the  institution 
sends  the  disclosure.  This  clarification 
is  based  upon  a  similar  change  made  in 
the  final  Regulation  DD  commentar\'. 

(b)  Content  of  Account  Disclosures 

(b)(1)  Rate  Information 

(b)(l)(ii)  Variable  Rates 

Comments  4(b)(l)(ii)(B}-l  and 
4(b)(l)(ii){C)-l,  dealing  with  rate 
changes  within  the  institution's 
discretion,  have  been  modified.  FRB 
commenters  believed  rates  derived  from 
formulas  based  on  an  institution's  cost 
of  funds,  for  example,  are  not  "solely" 
in  the  institution's  discretion.  In 
response  to  FRB  commenters'  requests, 
both  comments  were  revised  in 
Regulation  DD  for  clarity  and 
consistency.  A  national  trade 
association  commenter  has  also  made 
the  request  that  NCUA  conform  to  the 
Regulation  DD  commentary.  For  the 
reasons  stated  by  the  FRB,  and  for 
uniformity,  the  NCUA  Board  has  done 
so. 

(b)(2)  Compounding  and  Crediting 

(b)(2)(i)  Frequency 

Three  commenters  believed  that 
proposed  comment  4(b)(2)(i)-2  was 
confusing  in  that  readers  might  be 
misled  to  not  disclose  dividend  periods 
for  dividend-bearing  accounts.  To  allav 
such  fears,  the  comment  has  been 
revised  to  clarify  that  a  dividend  period 
should  be  disclosed  on  all  dividend- 
bearing  accounts. 

(b)(2)(ii)  Effect  of  Closing  an  Account 

As  requested  by  one  commenter, 
comment  4(b)(2)("ii)-l  is  modified  from 
the  proposal  to  reflect  that  state  or  other 
law  may  affect  an  institution's  ability  to 
include  in  its  contract  specific  member 
actions  considered  by  the  institution  to 
be  a  request  to  close  the  account. 

Five  commenters  failed  to  understand 
the  necessity  of  mentioning  the  FCU 
bylaw  restrictions  on  closing  member's 
accounts  in  proposed  comment 
4(b)(2)(ii)-l.  Unlike  banks  and  thrifts 
which  can  contractually  close  accounts 
for  non  activity,  an  FCU  cannot  close  a 
member's  account  when  it  drops  below 
the  par  value  of  one  share.  Instead,  the 
FCU  must  give  the  member  at  least  six 
months  to  bring  the  account  back  up  to 
par  value.  To  highlight  this  very 
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important  membership  distinction,  the 
bylaw  requirement  is  mentioned  in  the 
comment.  The  NCUA  believes  that  it  is 
a  critical  distinction  of  the  member  of 
FCUs,  and  some  state-chartered  credit 
unions,  and  declines  to  remove  the 
comment  from  the  final  commentary. 

(b)(3)  Balance  Information 

(b)(3)(i)  Minimum  Balance 
Requirements 

Three  commenters  requested  that  the 
Board  not  require  the  par  value  of  a 
share  to  be  disclosed,  arguing  that  it  is 
a  membership,  not  a  minimum  balance, 
requirement.  The  NCUA  Board 
disagrees  with  this  approach.  A  member 
is  generally  not  entitled  to  membership 
rights,  including  transacting  on 
accounts,  until  the  par  value  of  a 
membership  share  is  fully  paid-in. 
Therefore,  the  payment  of  a  full  par 
value  share  is  a  minimum  balance 
requirement,  as  is  stated  in  comment 
4(b)(3)(i)-l. 

(b)(3)(iii)  When  Dividends  Begin  to 
Accrue 

One  national  trade  association 
commenter  requested  that  the  NCUA 
delete  proposed  comment  4(b)(3)(iii)-l. 
as  in  the  commenter's  opinion,  such 
disclosures  are  not  necessary  for  credit 
unions  that  begin  accruing  dividends  for 
all  deposits  on  the  day  of  deposit.  Even 
if  all  credit  unions  did  begin  to  accrue 
dividends  for  all  deposits  on  the  day  of 
deposit,  which  even  the  commenter 
admits  is  not  the  case,  the  Board 
believes  that  its  commentarj-  should 
remain  substantiallv  similar  to  that  of 
the  FRB.  Therefore,' the  Board  has  left 
the  proposed  comment  unchanged  in 
the  final  commentary. 

(b)(4)  Fees 

The  FRB  provided  additional 
guidance  in  comment  4(b)(4)-l  for  fees 
imposed  for  sending  to  consumers 
checks  that  otherwise  would  be  held  by 
the  institution.  Comment  4(b)(4)-2 
clarifies  that  photocopying  fees  are 
incidental  fees  not  required  to  be 
disclosed.  NCUA  has  adopted  both  of 
these  changes  to  conform  to  Regulation 
DD.  In  response  to  a  national  trade 
association  commenter.  other 
clarifications  have  also  been  made  bv 
the  NCUA  Board:  (1)  That  "fees  related 
to  the  routine  use  of  an  account  must  be 
disclosed;"  and  (2)  that  fees  for 
statements  returned  to  the  credit  union 
because  of  a  wrong  address  need  not  be 
disclosed.  However,  the  Board  disagrees 
with  the  commenter.  and  believes  that 
it  is  necessary,  in  order  to  conform  with 
the  final  Regulation  DD  commentary, 
that  doixnant  account  fees  and  inactivity 


fees  be  disclosed.  This  clarification  is 
also  made  in  the  final  commentary. 

Other  commenters  requested  that  the 
Board  classify  fee  types  not  discussed  in 
the  proposed  commentary:  dormant 
account  fees,  locator  fees,  overdraft  line 
of  credit  access  flees,  wire  transfers,  and 
automated  clearing  house  (ACH) 
transfers.  These  fees  have  been 
classified  in  comment  4(b)(4)-l.  In 
response  to  another  commenter,  the 
Board  has  added  a  reference  that  merely 
providing  fee  information  to  members  in 
an  account  disclosure  may  not  be 
enough  to  gain  the  legal  right  to  impose 
the  fees  involved  under  applicable  state 
law. 

(b)(5)  Transaction  Limitations 

Eleven  commenters.  including  two 
national  trade  associations,  requested 
that  NCUA  not  require  disclosures 
based  upon  a  credit  union's  bylaws  that 
could  be  imposed  and  act  as  transaction 
limitations  upon  an  account.  The 
commenters  stated  that  it  would  place 
credit  unions  at  an  unfair  competitive 
advantage  with  banks.  One  national 
trade  association  argued  that  since  the 
bylaw  requirements  were  rarely 
invoked,  that  they  should  not  be 
disclosed  unless  they  were  to  be 
invoked,  in  which  case  members  would 
be  notified  through  a  change-in-terms 
notice.  After  consultation  with  FRB 
staff,  NCUA  learned  that  the  FRB  does 
not  require  disclosure  of  notice  of 
withdrawal,  and  other  unusual,  rarely 
invoked,  requirements  under  state  and 
local  law  under  Regulation  DD.  For 
reasons  of  parity,  imiformity,  and 
conformity,  NCUA  also  adopts  this 
approach,  reflected  in  comment  4(b)(5)- 
l(iii). 

However,  the  Board  does  encourage 
credit  unions  to  publicize  bylaw 
limitations,  and  other  policies,  that 
could  potentially  affect  a  member's 
ability  to  use  his  account.  Credit  unions 
are  different  from  other  financial 
institutions  in  that  the  bylaws  fonn  a 
contract  between  the  members  and  the 
credit  union.  Any  restrictions  upon  a 
member's  account  arising  from  the 
bylaws  is  as  real  as  a  restriction  arising 
from  the  account  contract.  In  fact,  many 
members  are  unfamiliar  with  their 
bylaws.  There  are  presently  no  federal 
requirements  for  a  credit  union  to 
publicize  its  bylaws  among  its  members, 
even  though  it  has  long  been  NCUA 
policy  to  encourage  credit  unions  to 
educate  their  members  regarding  the 
content  of  their  credit  union's  bylaws. 
The  Standard  FCU  Bylaws  only  require 
that  FCUs  make  their  bylaws  "available 
for  inspection  by  any  member." 
Standard  FCU  Bylaws,  Art.  XIX.  §  6.  In 
state-chartered  credit  unions  a  member's 


right  to  view  the  bylaws  is  dependent 
upon  state  law,  which  laws  sometimes 
require  a  proper  business  purpose.  If 
credit  unions  believe  the  transaction 
limitations  in  the  Standard  FCU  Bylaws 
to  be  too  restrictive,  it  is  suggested  that 
they  consider  petitioning  the 
appropriate  NCUA  Region  for  a 
nonstandard  bylaw  amendment. 
However,  FCUs  are  cautioned  that 
NCUA  will  not  entertain  petitions  to 
change  either  Art.  m,  §  3  (allowing 
members  at  least  6  months  to  increase 
a  membership  share  to  par  in  order  to 
retain  membership)  or  Art.  Ill,  §  5 
(reserving  the  right  to  require  60  days' 
notice  on  withdrawals,  historically  to  be 
sued  in  the  event  of  an  emergency). 
Seven  commenters  agree  with  this 
approach. 

One  national  trade  association 
commented  that  credit  unions  should 
not  have  to  disclose  suspension  of 
services  policies,  because  such  policies 
are  not  a  common  practice.  For  the 
reasons  stated  in  the  preceding 
paragraph,  NCUA  agrees  with  this 
approach.  While  not  encouraging  their 
use,  NCUA  has  opined  that  an  FCU  may 
suspend  services  to  members  who  have 
caused  a  loss  to  the  FCU  if  a  proper 
suspension  of  services  policy  is  adopted 
by  the  FCU's  board  of  directors.  A 
proper  suspension  of  services  policy 
should  stale:  (1)  When  the  services  will 
be  suspended;  (2)  which  services  are 
suspended  (e.g.,  ATM  services,  credit 
cards,  loans,  share  draft  privileges, 
preauthorized  transfers,  etc.);  (3)  note 
that  the  member  has  a  fundamental  right 
to  maintain  a  share  account  and  vote  in 
annual  and  special  meetings;  and  (4) 
provide  for  methods  of  reinstatement  of 
services  by  the  member.  In  addition,  the 
suspension  of  services  policy  should  be 
publicized  to  members,  and  not 
operated  discriminatorily,  in  violation 
of  the  Equal  Credit  Opportunity  Act. 
Regulation  B  (12  CFR  part  202),  the 
Bankruptcy  Code,  or  any  other 
applicable  law.  Due  to  the  consequences 
deriving  from  a  suspension  of  services 
policy,  NCUA  believes  that  those  credit 
unions  having  such  policies  should 
publicize  them  in  detail  to  their 
membership. 

(b)(6)  Features  of  Term  Share  Accounts 
(b)(6){ii)  Early  Withdravral  Penalties 

For  uniformity  and  parity  reasons,  the 
NCUA  Board  has  adopted  comment 
4(b)(6)(ii)-4.  The  comment  was  added  to 
Regulation  DD  in  response  to  FRB 
commenters  requesting  guidance  for 
disclosing  early  withdrawal  penalties. 


(b)(6)(iv)  Renewal  Policies 

At  the  request  of  a  national  trade 
association  commenter,  the  last 
sentence  of  proposed  comment 
4(b)(6)(iv>-2  regarding  club  accounts     . 
has  been  removed  as  being  unnecessary, 
especially  in  Ught  of  the  revised 
comment  on  club  accounts.  Comment 
2(x)-2. 

(b)(8)  Nature  of  Dividends 

A  national  trade  association 
commenter  requested  a  revision  of 
proposed  comment  4(b)(8)-2,  to  reflect 
that  if  a  member  already  had  a  share 
account  at  a  state-chartered  credit  union 
offering  deposit  accounts  in  accordance 
with  state  law.  share  account 
disclosures  would  not  be  required.  The 
commenter's  position  is  unfounded. 
Since  the  share  account  is  a  currently 
offered  account,  there  are  no  grounds 
under  either  TISA  or  Part  707  to  exempt 
it  from  the  disclosure  requirements. 
Therefore,  the  final  comment  is 
unchanged.  Similarly,  two  other 
commenters  from  Georgia  requested  that 
the  comment  reflect  certain  unique 
provisions  of  Georgia  law.  NCUA 
believes  that  state  law  determines 
whether  an  account  is  a  deposit  account 
or  a  share  account  for  accounts  in  state- 
chartered  credit  unions.  However,  to 
revise  the  comment  to  reflect  one  state's 
laws,  to  the  exclusion  of  other  states, 
would  not  be  useful.  Therefore,  the 
NCUA  Board  has  modified  comment 
4(b)(8)-2  to  reflect  that  state  law 
controls  the  nature  of  accounts  for 
accounts  in  state-chartered  credit 
unions.  The  Board  believes  that  this 
action  will  enable  state  credit  union 
supervisors  to  provide  proper  guidance 
to  state-chartered  credit  unions  by 
interpreting  various  state  laws  without 
federal  interference. 

(c)  Notice  to  Existing  Accountholders 

A  national  trade  association 
commenter  requested  that  NCUA  delete 
a  statement  in  proposed  comment  4(c)- 
4,  which  stated  that  credit  unions 
complying  with  part  707  in  advance  of 
the  comphance  date  would  need  to 
comply  with  all  aspects  of  part  707. 
NCUA  staff  has  verified  the  position  in 
the  proposed  comment  with  FRB  staff, 
and  since  NCUA  must  maintain 
substantial  similarity  with  the  FRB,  and 
no  uniqueness  grounds  were  presented 
in  order  that  an  exemption  could  be 
justified.  NCUA  has  not  changed  the 
proposed  comment. 

Four  commenters  requested  that 
NCUA  clarify  that  credit  unions  that 
have  complied  with  TISA  and  part  707 
requirements  before  the  compliance 
date,  need  not  send  second  disclosures. 
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The  NCUA  Board  has  clarified  this  in 
comment  4(c)— 4.  The  Board  also  wishes 
to  clarify,  in  response  to  a  question 
raised  by  a  commenter,  that  NCUA  does 
not  require  any  credit  union  to  issue 
'  new  accounts,  including  new 
certificates,  on  the  mandatory 
compliance  date  of  part  707.  All  that 
part  707  requires  is  that  credit  unions 
send.a  notice  to  certain  members  of  the 
availability  of  disclosures,  or  the 
disclosures  themselves,  by,  on  or  soon 
after  the  compliance  date,  to  have 
disclosures  reflecting  the  terms  of 
accounts  offered  available,  to  make 
certain  periodic  statement  and 
advertising  disclosures,  and  to  pay 
dividends  on  the  full  balance  in  the 
account  using  the  daily  balance  or 
average  daily  balance  method.  Basically, 
no  new  accounts  need  be  issued:  only 
accurate  disclosures  conforming  to  part 
707  reflecting  accounts  need  be 
available. 

Section  707.5 — Subsequent  Disclosures 

(a)  Change  in  Terms 

(a)(1)  Advance  Notice  Required 

In  response  to  the  comments  of  eleven 
commenters,  including  a  national  trade 
association  commenter,  comment 
5(a)(l)-l  has  been  amended  to  clarify 
that  unless  credit  imions  have  reserved 
the  right  to  change  terms  in  the  accoimt 
agreement  or  disclosures,  they  cannot 
change  terms  by  simply  providing  a 
change-in-terms  notice,  and  to  clarify 
that  change-in-terms  notices  can  be 
included  as  a  highlighted  portion  of  a 
credit  union's  newsletter  provided  to  all 
a^ected  members.  Another  commenter 
requested  that  guidance  in  the  final 
NCUA  Truth  in  Savings  rule  allowing 
notice  by  means  of  mail,  newsletters, 
and  statement  stuffers,  be  provided  in 
the  commentary.  Final  Rule,  58  FR 
50394  a!  50422.  The  Board  has  added 
this  information  to  the  final 
commentary. 

Comment  5(a)(l}-3  provides  guidance 
on  an  institution's  responsibility  to 
provide  change-in-term  notices  when 
account  disclosures  reflect  a  term  that 
will  change  upon  the  occurrence  of  an 
event.  The  comment  has  been  revised  to 
conform  with  the  final  Regulation  DD 
commentary. 

•One  commenter  requested  guidance 
on  which  terms  needed  change-in-terms 
notices  in  order  to  be  changed.  Section 
707.5(a)  refers  to  those  terms  required  to 
be  disclosed  under  §  707.4(b),  if  the 
change  may  decrease  the  APY  or 
adversely  affect  the  member.  The  NCUA 
Board  believes  the  spirit  and  intent  of 
TISA  is  that  most  changes  in  the 
required  account  disclosures  should  be 
disclosed  to  members  to  enhance  the 


ability  of  members  to  comparison  shop 
for  accounts. 

(a)(2)(ii)  Share  Draft  and  Check  Printing 
Fees 

In  response  to  FRB  comments 
received,  comment  5(a)(2)(ii)-l  has  been 
expanded  to  exclude  increases  in  fees 
for  printing  deposit  and  withdrawal 
slips  fi-om  change-in-term  notice 
requirements,  although  NCUA,  like  the 
FRB,  believes  that  separate  charges  for 
deposit  and  withdrawal  slips,  which  are 
typically  provided  along  with  checks, 
are  seldom  imposed.  Many  FRB 
commenters  stated  that,  like  check 
printing  fees,  fees  for  printing  deposit 
and  withdrawal  slips  are  not  within  the 
institution's  control,  since  the  consumer 
determines  the  quantity  ordered. 

(c)  Notice  for  Term  Share  Accounts  One 
Month  or  Less  That  Renew 
Automatically 

NCUA  believes  that  20  days  is  a 
reasonable  amount  of  time  to  provide 
these  disclosures,  particularly  in  light  of 
small  credit  unions,  some  only  open  one 
day  each  week,  which  would  be  subject 
to  this  requirement. 

Section  707.6 — Statement  Disclosures 

(a)  Rule  When  Statement  and  Crediting 
Periods  Vary 

Four  commenters,  including  a 
national  trade  association,  stated  that 
proposed  comment  6(a)-3  implied  that 
periodic  statements  were  required  for 
credit  union  accounts.  The  NCUA  has 
revised  comment  6(a)-l  to  reflect  that 
periodic  statements  are  not  required  on 
credit  union  accounts.  However,  any 
statement  setting  forth  information 
about  an  account  (other  than  a  term 
share  or  passbook  account)  that  is 
provided  to  a  member  on  a  regular  basis 
four  or  more  times  a  year,  is  a  periodic 
statement  subject  to  §  707.6.  NCUA 
cautions  credit  unions  that  if  transaction 
information  is  provided  on  a  periodic 
statement  on  a  passbook  account,  that 
the  credit  union  runs  the  risk  of  having 
the  account  deemed  a  statement  savings 
account  subject  to  full  p>eriodic 
statement  requirements.  This  position 
has  been  taken  after  consultation  with 
FRB  staff. 

Comment  6(a)-l  clarifies  that  if  zero 
interest  is  earned  during  the  period, 
institutions  may  disclose  $0  for  interest 
earned  (and  the  annual  percentage  yield 
earned)  or  omit  the  disclosure,  at  their 
option.  This  change  was  made  to 
conform  to  Regulation  DD,  and  in 
response  to  one  commenter's  request. 

Seventeen  commenters,  including  a 
national  trade  association  commenter, 
requested  that  the  issue  of  account 


status  information  in  proposed 
comment  2(t)— 4  be  addressed. 
Commenters  questioned  whether 
accounts  not  expressly  covered  by  the 
periodic  statement  requirement,  such  as 
term  share  and  passbook  accounts:  (1) 
Were  limited  to  account  status 
information;  or  (2)  were  subject  to  full 
application  of  the  advertising  regulation 
(12  CFR  707.8);  or  (3)  whether  they 
could  disclose  any  information  on  such 
accounts,  including  rate  and  APY 
information,  as  long  as  such  information 
was  accurate  and  not  misleading.  After 
consultation  with  the  FRB,  the  proposed 
comment  was  moved  to  comment  6(a)- 
3  and  clarified  to  indicate  that  a  credit 
union  may  provide  any  information 
regarding  passbook  (unless  the 
provision  of  transaction  information  on 
the  account  turns  the  passbook  account 
into  a  statement  share  account  covered 
by  §  707.6)  and  term  share  accounts  on 
a  periodic  statement,  as  long  as  the 
information  is  accurate  and  not 
misleading.  For  definitional  reasons,  the 
periodic  statement  requirements  do  not 
apply.  Also,  since  the  information  is 
provided  on  an  existing  account,  and 
not  as  an  inducement  to  open,  maintain 
or  renew  an  account,  the  advertising 
disclosures  do  not  apply. 

One  commenter  also  asked  whether 
account  status  information  on  covered 
accounts  could  include  joint 
accountholders'  names,  year-to-date 
earned  dividends,  transaction  dates,  and 
social  security  or  tax  identification 
numbers.  These  issues  are  addressed  in 
comments  6(a)-3  and  4. 

(b)  Statement  Disclosures 

(b)(1)  Annual  Percentage  Yield  Earned 

A  national  trade  association 
commenter  requested  a  clarification  that 
the  ledger  balance  and  collected  balance 
are  not  methods  to  calculate  the  APYE, 
but  rather  methods  to  determine  the 
balance  upon  which  to  pay  dividends. 
This  clarification  has  been  made  in 
comment  6(b)(l)-l.  To  provide  more 
flexibility,  and  to  conform  to  provisions 
in  Regulation  DD,  the  Board  has  deleted 
statements  in  comment  6(b)(l)-l 
indicating  that  credit  unions  must  use 
the  same  balance  (collected  or  ledger)  to 
accrue  and  pay  dividends  and  to 
determine  the  annual  percentage  yield 
earned. 

(b)(2)  Amount  of  Dividends 

To  provide  uniformity  and  parity  with 
provisions  of  Regulation  DD,  the  Board 
has  adopted  comment  6(b)(2)-2,  but  has 
limited  its  application  to  interest- 
bearing  deposit  accounts.  It  would  be 
difficult  and  burdensome,  if  not 
impossible,  for  a  credit  union  to  state 
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the  amount  of  accrued  dividends  on  a 
statement,  since  as  discussed  in 
comment  2(i)-3,  such  dividends  are  not 
generally  properly  declarable  until  the 
close  of  the  dividend  period. 

Comment  6(b)(2)-3  clarifies  that 
institutions  may  use  a  variety  of  terms 
to  disclose  dividends  earned,  and  that 
the  regulation  does  not  mandate  use  of 
the  examples.  In  response  to  a  national 
trade  association  commenter,  NCUA  has 
conformed  comment  6(b)(2)-4  to  the 
final  Regulation  DD  commentary,  and 
credit  unions  are  pehnitted.  but  not 
required,  to  sbow  the  APYE  and 
dividends  as  zero,  on  a  closed  account 
on  the  periodic  statement.  In  response 
to  two  commenters,  NCUA  has  revised 
comment  6(b)(2)-5  to  reflect  that 
information,  other  than  the  dollar 
amount,  regarding  extraordinary 
dividends  may  be  disclosed  on  the 
periodic  statement  as  long  as  it  is  not 
inaccurate  or  misleading.  The  Board 
believes  that  information  regarding  the 
calculation  of  the  extraordinary 
dividend,  and  additional  APYE  and 
dividend  rate  figures  taking  into  account 
the  extraordinary  dividend,  would  not 
be  inaccurate  or  misleading  and  might 
offer  the  member  additional  useful 
information  on  the  accounts  held  by  the 
member. 

(b)(3)  Fees  Imposed 

This  comment  has  been  changed  to 
reflect  the  final  amendment  to 
§  707.6(b)(3)  of  part  707  made  in  this 
rulemaking  to  correct  a  redundant 
typographical  error.  In  response  to  three 
commenters.  including  a  national  trade 
association  commenter,  various 
clarifications  are  made  to  enhance 
understanding  without  substantively 
changing  the  meaning  of  proposed 
comment  6(b)(3)-2. 

(b)(4)  Length  of  Period 

One  national  trade  association 
requested  that  NCUA  clarify  proposed 
comment  6(b)(4)-2.  opening  or  closing 
an  account  midcycle.  The  commenter 
stated  that  when  a  member  opens  an 
account  in  the  middle  of  a  statement 
period  the  credit  union  should  be 
required  to  use  the  actual  number  of 
days  the  account  has  been  opened,  as 
opposed  to  the  number  of  days  in  the 
statement  period.  Comment  6(b)(4}-2 
has  not  been  changed,  as  it  is  in 
conformance  with  Regulation  DD. 
However,  the  NCUA  Board  believes  that 
the  commenter's  concern  should  be 
addressed,  and  has  plans  to  address  it 
in  the  NCUA  Accounting  Manual  for 
FCUs. 


Section  707.7— Payment  of  Dividends 

(a)  Permissible  Methods 

(a)(1)  Balance  on  Which  Dividends  Are 
Calculated 

Comment  7(a)(l)-l  has  been 
expanded  to  reflect  TISA's  legislative 
history,  which  cites  the  "low  balance" 
method  as  an  example  of  a  prohibited 
dividend  calculation  method. 

Proposed  comment  7(a)(l)-€ 
addressed  "dormant"  accounts.  The 
FRB  solicited  and  received  numerous 
comment  on  whether  an  institution 
should  be  permitted  to  withhold  the 
payment  of  dividends  for  dormant 
accounts.  Some  FRB  commenters 
believed  institutions  should  be 
permitted  to  withhold  the  payment  of 
interest  for  dormant  accounts,  if 
authorized  by  state  or  other  law  and  the 
deposit  contract.  Other  FRB  commenters 
noted  that  what  constitutes  a  "dormant" 
account  varies  widely  among  the  states 
and  institutions.  These  FRB  commenters 
expressed  concern  about  the  impact  of 
the  rule  if  any  period  of  inactivity — 
however  brief— could  transform  an 
account  to  dormant  status.  Still  others 
raised  concerns  whether  TISA.  which 
requires  that  interest  be  paid  on  the  full 
amount  of  principal  in  the  account  each 
day,  permitted  such  an  interpretation. 
(12  U.S.C.  4306(a).)  Based  on  the 
comments  received  and  further  analysis, 
the  FRB  believes  that  account  inactivity 
does  not  affect  an  institution's  duty  to 
pay  interest.  (See  comment  7(c)-3, 
which  provides  that  institutions  must 
accrue  interest  on  funds  until  the  funds 
are  withdrawn  from  the  account.)  Tlie 
FRB  believes  this  position — reflected  in 
comment  7(a)(l)-6— is  consistent  with 
the  purposes  of  TISA  and  the  rule  that 
interest  must  be  calculated  for  funds  in 
accounts  meeting  minimum  balance 
requirements  for  as  along  as  funds 
remain  in  the  account.  For  the  reasons 
stated  by  the  FRB,  the  NCUA  Board  has 
revised  its  comment  accordingly. 
Although  two  commenters,  including  a 
national  trade  association  commenter. 
requested  that  the  Board  revise  this 
comment  to  also  include  sample 
contract  language,  the  Board  notes  that 
the  FRB  did  not  provide  such  language, 
and  since  the  language  must  be  in 
accord  with  state  law,  any  attempt  to 
provide  uniform  national  language 
might  result  in  a  disclosure  that  would 
not  accomplish  its  objectives  in  some 
states.  Therefore,  the  Board  declines  to 
provide  such  sample  contract  language. 
Another  commenter  insisted  that  NCUA 
meant  "inactive  account."  which  could 
be  defined  by  the  credit  union  by 
contract,  rather  than  "dormant 
account."  which  is  defined  by  the  state. 


However.  NCUA  has  copied  this  section 
ftt)m  the  FRB's  Regulation  DD,  which 
concerns  "dormant  accounts." 
Therefore,  NCUA  declines  to  make  the 
nomenclature  change  to  "inactive 
accounts."  which  might  create  a 
substantive  variance  from  the  FRB, 

Several  commenters  criticized 
proposed  comment  7(a)(l)-7, 
insufficient  funds,  which  states  that 
credit  imions  are  not  required  to  pay 
dividends  on  deposits  returned  for 
insufficient  funds.  After  consultation 
with  FRB  staff,  the  NCUA  Board,  for 
reasons  of  parity,  uniformity  and 
conformity,  declines  to  change  the 
substance  of  the  comment.  However,  the 
comment  has  been  reworded,  as 
suggested  by  a  commenter,  to  clarify  its 
meaning. 

Three  commenters  requested 
clarification  on  the  time  of  day  to 
determine  the  day's  balance.  As  long  as 
the  time  of  day  used  does  not  reflect  the 
low  balance  for  the  day  (such  as  after 
debits  are  taken  and  before  credits  are 
added),  any  uniform  time  of  day  may  be 
used.  The  time  of  day  so  chosen  is  not 
a  required  disclosure.  The  guidance  was 
provided  in  the  proposed  commentary 
and  is  in  this  final  commentary  as 
comment  App.  A,  Part  II,  §  1-1. 

(a)(2)  Detennination  of  Minimum 
Balance  to  Earn  Dividends 

Two  commenters.  including  a 
national  trade  association  commenter. 
noted  that  proposed  comment  7(a)(2)--4. 
regarding  beneficial  method,  did  not 
conform  to  the  position  taken  by  the 
FRB  in  the  final  Regulation  DD 
commentary.  Since  no  uniqueness 
reasons  exist,  NCUA  has  revised  the 
profMJsed  commentary  to  conform  to 
Regulation  DD  in  this  final  commentary. 
The  national  trade  association 
commenter  also  requested  a  definition 
of  "periodic  rate"  in  lieu  of  proposed 
comment  7(a)(2)-2.  However,  for 
reasons  of  uniformity,  conformity,  and 
parity,  the  NCUA  Board  declines  to  so 
modify  this  commentary.  However, 
more  clarification  regarding  periodic 
rates  will  be  provided  in  a  revision  to 
the  NCUA  Accounting  Manual  for  FCUs. 

Comment  7(a)(2)-7  clarifies 
limitations  on  minimum  balance 
requirements  to  earn  interest  for  club 
accounts — such  as  "holiday"  or 
"vacation"  club.  The  rule  does  not 
apply  to  a  club  account's  minimum 
balance  requirements  for  earning 
bonuses.  TTiis  position,  taken  by  the 
FRB  in  the  final  Regulation  DD 
commentary,  is  also  adopted  by  the 
NCUA  Board. 
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(b)  Compounding  and  Crediting  Policies 

Comment  7(b)-3  has  been  revised  to 
clarify  that  the  circumstances  under 
which  an  institution  may  deem  an 
account  closed,  and  that  accrued,  but 
uncredited  interest  may  be  deemed 
forfeited,  are  subject  to  state  or  other 
law,  if  any  (such  as  limitations  in  the 
Standard  FCU  Bylaws). 

Proposed  comment  7(b)-4,  dealing 
with  the  forfeiture  of  accrued,  but 
uncredited  interest  for  dormant 
accoimts.  has  been  withdrawn  for  the 
reasons  discussed  in  7(a)(l)-6.  This 
change  is  also  in  conformance  with  the 
final  Regulation  DD  commentary. 

Section  707.8 — Advertising 

(a)  Misleading  or  Inaccurate 
Advertisements 

Proposed  comment  8(a)-2  would  have 
required  institutions  using  indoor  signs 
advertising  APY's  for  tiered-rate 
accounts  to  state  both  the  lower  and 
higher  dollar  amount  for  the  tier 
corresponding  to  the  advertised  APY. 
Many  FBB  commenters  convinced  the 
FRB  that  stating  both  dollar  amounts  is 
unnecessary.  Therefore,  for  reasons  of 
uniformity  and  parity,  NCUA  has 
adopted  the  Regulation  DD  change  and 
the  comment  provides  that  a  sign  is  not 
misleading  or  inaccurate  if  it  states  the 
lower  dollar  amount  of  the  tier 
corresponding  to  the  advertised  annual 
percentage  yield. 

Institutions  cannot  advertise  accounts 
as  "free"  or  "no  cost"  (or  terms  of 
similar  meaning)  if  maintenance  and 
activity  fees  can  be  imposed.  Comment 
8(a)-3  address  the  scope  of 
"maintenance  and  activity"  fees  and 
addresses  advertisements  for  "free" 
accounts  with  optional  electronic 
services.  FRB  commenters  were  divided 
on  whether  fees  for  electronic  services 
such  as  ATM  access  should  preclude 
institutions  from  advertising  accounts  as 
free.  Based  on  the  comments  received 
and  further  analysis,  the  FRB  believes 
that  ATM  services  are  not  different  &t)m 
other  optional  services  such  as  home 
banking.  Fourteen  NCUA  commenters, 
including  two  national  trade 
associations,  agreed  with  the  FRB's 
reasoning  and  position.  For  the  reasons 
stated  by  the  FRB,  NCUA  follows  the 
FRB  and  has  revised  comment  8(a)— 4(vi) 
accordingly.  One  commenter  requested 
a  cross-reference  to  comment  4(b)(4)-l 
and  2  regarding  fee  disclosures,  which 
cross-reference  has  been  added. 

The  FRB  received  numerous 
comments  on  its  proposal  to  consider 
the  term  "fees  waived"  as  similar  to  the 
terms  "free"  or  "no  cost."  Many  FRB 
commenters  opposed  the  proposed 
comment.  They  stated  that  the  term 


"fees  waived"  necessarily  implies  the 
existence  of  charges,  and  thus  is 
distinguishable  from  the  terms  "free"  or 
"no  cost."  These  FRB  commenters 
believed  consiuners  would  be 
unnecessarily  disadvantaged  if 
advertising  fee  waivers  were  restricted 
as  proposed.  Others  believed  most 
consumers  would  not  distinguish 
between  the  terms  and  that  advertising 
accounts  with  "waived  fees"  raised  the 
concerns  of  Congress  had  in  mind  when 
prohibiting  the  advertisement  of 
accounts  as  free  or  no-cost  or  "words  of 
similar  meaning."  The  FRB  believes  that 
"fees  waived"  is  a  term  similar  to  "free" 
or  "no  cost;"  thus,  comment  8(a)-5  has 
been  retained  as  proposed.  For  reasons 
of  uniformity  and  parity,  NCUA  has 
followed  the  FRB's  position. 

(b)  Permissible  Rates 

Comment  8(b)-3  provides  guidance 
on  advertising  account  for  which 
institutions  offer  a  number  of  versions 
(certificate  accounts,  for  example).  The 
FRB  revised  its  comment  for  clarity 
without  any  intended  change  in 
meaning,  and  the  NCUA  Board  has 
conformed  the  comment  to  do  likewise. 

(c)  When  Additional  Disclosures  are 
Required 

The  regulation  requires  institutions  to 
disclose  additional  information  when 
the  APY  is  advertised.  Comment  8(c)-l 
provides  examples  of  account 
descriptions  that  do  not  trigger  the 
additional  disclosures.  The  FRB  has 
eliminated  the  reference  to  a  bonus  of 
1%  over  an  institution's  current  rate  for 
one-year  certificates  as  an  example  of  a 
trigger  term.  Based  on  comments  it 
received  and  upon  further  analysis,  the 
FRB  believes  a  reference  to  an 
institution's  own  rates  (to  which  a 
"bonus"  rate  or  margin  will  be  applied) 
is  not  a  trigger  term  if  those  rates  are  not 
readily  determinable  from  the 
advertisement  itself.  This  position  is 
consistent  with  the  rules  regarding 
trigger  terms  in  advertisements  under 
the  FRB's  Regulation  Z  (12  CFR  part 
226).  For  these  reasons.  NCUA  has 
conformed  comment  8(c)-l  in  this 
regard.  This  clarification  was  also  made 
in  response  to  four  commenters' 
requests. 

(c)(2)  Time  Annual  Percentage  Yield  is 
offered 

Comment  8(c)(2)-2  has  been  added  in 
to  conform  to  the  final  Regulation  DD 
commentary.  It  specifies  that  an 
advertisement  may  refer  to  the  APY  as 
being  accurate  as  of  the  date  of 
publication,  if  the  date  is  on  the 
publication  itself. 


(e)  Exemption  for  Certain 
Advertisements 

(e)(1)  Certain  Media 

Qne  commenter  requested 
clarification  regarding  whether 
messages  on  ATM  and  computer  screens 
would  be  entitled  to  this  advertising 
exemption.  The  regulation  states  that 
this  exemption  is  available  for  broadcast 
and  electronic  media,  such  as  radio  and 
television,  outdoor  media,  such  as 
billboards,  and  telephone  response 
machines.  The  Board  believes  that  ATM 
and  computer  screens  are  similar  to 
these  types  of  media  in  many  respects. 
First,  ATMs  are  part  of  an  electronic 
network,  such  as  radio  and  television. 
Second,  most  ATMs  are  at  locations 
outside  of  a  credit  union  branch.  Third, 
only  a  limited  amount  of  space  is 
available  to  make  a  message  available  to 
a  member.  With  this  reasoning,  the 
Board  has  determined  that  ATM  screens 
are  subject  to  the  electronic  media 
exemption,  and  has  clarified  this  in 
comment  8(e)(l)(i)-l. 

(e)(3)  Newsletters 

A  national  tfade  association 
commenter  noted  that  neither  the  letter, 
spirit,  nor  intent  of  TISA  anc^  >  -.  t  707 
would  be  violated  if  credit  unicns  were 
permitted  to  make  newsletter*-  available 
to  potential  members.  Since  potential 
members  must  receive  all  required 
account  disclosures  upon  becoming  a 
member  and  opening  an  account, 
potential  members  could  not  be  harmed 
by  receipt  of  a  member  newsletter 
containing  accurate  information,  but  not 
conforming  in  every  regard  to  the 
advertising  requirements  of  part  707.  It 
was  also  pointed  out  by  the  commenter 
that  newsletters  have  traditionally  been 
used  by  credit  unions  as  a  tool  to 
increase  membership,  and  that  it  would 
be  difficult,  if  not  impossible,  for  credit 
unions  to  prevent  members  from  sharing 
newsletters  with  potential  members 
sharing  a  common  bond.  The  NCUA 
Board,  which  created  the  newsletter 
exemption  based  upon  credit  union 
uniqueness,  is  sympathetic  to  these 
additional  reasons  to  expand 
availability  of  the  newsletters  to 
potential  members,  however,  to  do  so  at 
this  time  would  require  a  rule 
amendment  to  §  707.8(e)(3)(i).  which 
would  be  beyond  the  scope  of  the 
initial,  proposed  rulemaking,  and 
therefore,  impermissible  under  the 
Administrative  Procedures  Act.  This 
being  the  case,  the  Board  has  not  made 
any  changes  to  comments  8(e)(3)-l  and 
2.  The  Board  will  continue  to  monitor 
this  situation,  and  if  additional  Truth  in 
Savings  rulemakings  are  necessary  in 
the  future,  will  consider  requesting 


comments  on  a  proposed  amendment  to 
expand  the  newsletter  exemption  to 
cover  potential  member  distribution. 
Similarly,  another  commenter  asked 
that  the  Board  include  information 
provided  on  an  ATM  screen  under  the 
newsletter  exemption.  As  the  FRB  has 
clearly  included  ATM  screen  messages 
as  covered  advertisements  in  the 
definition  of  "advertisement,"  and 
NCUA  must  be  substantially  similar  to 
the  FRB.  NCUA  declines  to  make  this 
change,  which  also  is  outside  of  the 
scope  of  this  rulemaking.  However,  the 
Board  has  stated  that  ATM  and 
computer  screen  messages  may  use  the 
electronic  media  exemption.  Comment 
(e)(l)(i)-i. 

Appendix  A— Annual  Percentage  Yield 
Calculation 

Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

In  response  to  commenters,  NCUA 
has  revised  comments  app.A.I.-2  and  3. 
Comment  app.A.I.-2  adds  that,  for  leap 
year  annual  percentage  yield 
calculations,  the  "days  in  term"  figure 
used  in  the  denominator  should  be 
consistent  with  the  length  of  term  used 
in  the  dividends  calculation.  Comment 
app.A.I.-3  clarifies  that  the  guidance  on 
the  first  tier  of  a  tiered-rate  account  only 
applies  when  such  information  is 
provided  in  a  rate  table  format,  and  not 
in  the  written  format  of  sample  clauses 
provided  at  Appendix  B,  §  B-l(a)(iv). 

In  response  to  another  commenter, 
NCUA  added  comment  app.A.I.-4, 
which  provides  that  term  share  chib 
accounts  may  calculate  the  annual 
percentage  yield  based  on  the  maximum 
number  of  days  in  the  term,  not  to 
exceed  the  number  of  days  in  the  year. 

Part  II.  Annual  Percentage  Yield  Earned 
for  Statements 

Comment  app.A.II.-l  has  been 
clarified  without  any  change  in 
meaning.  Proposed  comment  app.A.II.- 
2,  requiring  the  provision  of  certain 
collected  balance  information  on  the 
periodic  statement,  has  been  deleted 
since  it  is^not  in  conformity  with  the 
FRB's  position  in  Regulation  DD  and  no 
uniqueness  reasons  exist  for  its 
existence.  As  a  result,  proposed 
comment  app.A.II.-3  has  been 
renumbered  comment  app.A.n.-2. 

A.  General  formula.  Comment 
app.A.II.A.-l  provides  guidance  about 
the  treatment  of  accrued,  but 
uncredited,  interest  in  the  balances  used 
to  calculate  the  APYE.  The  FRB  believes 
an  inaccurate  APYE  would  result  if 
institutions  include  accrued  interest  in 
the  balance  figure  when  statements  are 


sent  less  fr^uently  than  interest  is 
credited.  But  when  periodic  statements 
are  issued  more  frequently  than  interest 
is  credited,  accrued  interest  must  be 
included  in  the  balance  figure  for  APYE 
computation  purposes.  The  NCUA 
adopts  the  Regulation  DD  position. 
B.  Special  formula  for  use  where 
periodic  statements  are  sent  more  often 
than  the  period  for  which  dividends  are 
compounded.  Comment  app.A.II.B.-l 
has  been  adftpted  as  proposed.  Credit 
unions  may  use  the  special  formula  to 
calculate  an  APYE  on  a  quarterly 
statement  whether  or  not  a  monthly 
statement  is  triggered  by  Regulation  E 
during  the  quarter.  FRB  commenters 
supported  this  rule  as  significantly 
reducing  compliance  burdens  for 
institutions.  For  the  same  reasons. 
NCUA  adopts  the  Regulation  DD 
position. 

Comment  app.A.II.B.-2  clarifies  that 
the  special  formula  requires  institutions 
to  use  the  actual  number  of  days  in  the 
compounding  period  in  calculating  the 
APYE.  The  FRB  believes  using  the 
actual  number  of  days  in  a 
compounding  period  is  necessary  to 
produce  an  accurate  APYE  for  a  specific 
consumer's  account.  For  reasons  of 
conformity  and  parity,  NCUA  has  also 
adopted  the  Regulation  DD  position. 

Appendix  B— Model  Clauses  and 
Sample  Forms 

Comments  to  Appendix  B  have  been 
adopted  as  proposed.  Several 
commenters  requested  changes  in  the 
Appendix  B  forms  and  sample  clauses. 
However,  as  these  changes  were  beyond 
the  scope  of  this  rulemaking,  the  Board 
could  not  consider  them  at  this  time. 
The  Board  will  consider  inviting 
comment  upon  the  Appendix  B  forms 
and  clauses  at  some  future  date. 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
approval  under  the  Paperwork 
Reduction  Act  for  part  707  was  received 
on  September  29, 1994  as  OMB  No. 
3133-0134. 

List  of  Subjects  in  12  CFR  Part  707 

Advertising,  Credit  unions.  Consumer 
protection.  Deposit  accounts,  Interest. 
Interest  rates.  Truth  in  savings. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  707  as  follows: 

PART  707— TRUTH  IN  SAVINGS 

1.  The  authority  citation  for  part  707 
would  continue  to  read  as  follows: 


Authority:  12  U.S.C.  4311. 


2.  Section  707.2  is  amended  by 
revising  paragraphs  (a)  and  (q)  to  read 
as  follows: 

§707.2    Definition*. 

•  •        •        •        • 

(a)  Account  means  a  share  or  deposit 
account  at  a  credit  union  held  by  or 
offered  to  a  member  or  potential 
member.  It  includes,  but  is  not  limited 
to.  accounts  such  as  share,  share  draft, 
checking  and  term  share  accounts.  For 
purposes  of  the  advertising  regulations 
in  §  707.8,  the  term  also  includes  an 
account  at  a  credit  union  that  is  held  by 
or  offered  by  a  share  or  denosit  broker. 

*  »        *        •        » 

(q)  Member  means: 

(1 )  A  natural  person  member  of  the 
credit  union  who  holds  an  account 
primarily  for  personal,  family,  or 
household  purposes; 

(2)  A  natural  person  nonmember  who 
holds  an  account  primarily  for  personal, 
family,  or  household  purposes,  either 
jointly  with  a  natural  person  member  or 
in  a  credit  union  designated  as  a  low- 
income  credit  union,  or  to  whom  such 
an  account  is  offered;  and 

(3)  A  natural  person  nonmember  who 
holds  a  deposit  account  in  a  state- 
chartered  credit  union  pursuant  to  state 
law,  or  to  whom  such  deposit  account 
is  offered. 

The  term  does  not  include  a  natural 
person  who  holds  an  account  for 
another  in  a  professional  capacity  or  an 
unincorporated  nonbusiness  association 
of  natural  person  members. 

•  *        •        *        • 

3.  Section  707.6  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§707.6    Statement  disciosures. 

•  •        •        •        * 

(b)*  •  • 

(3)  Fees  imposed.  Fees  required  to  be 
disclosed  under  §  707.4(b)(4)  of  this  part 
and  imposed  or*  the  account  during  the 
statement  period.  The  fees  shall  be 
itemized  by  type  and  dollar  amounts. 

•  •        *        •        • 

4.  Part  707  is  amended  by  adding  a 
new  Appendix  C  to  Part  707  to  read  as 
follows: 

Appendix  C  to  Part  707-OfnciaI  StafT 
Interpretations 

Introduction 

1.  Official  status.  This  commentar>'  is  the 
means  by  which  the  staff  of  the  Office  of 
General  Counsel  of  the  National  Credit  Union 
Administration  issues  official  staff 
interpretations  of  Part  707  of  the  NCIJ.\  Rules 
and  Regulations.  Good  faith  compliance  with 
this  commentary  affords  protection  from 
liability  under  section  271(f)  of  the  Truth  in 
Savings  Act  (TISA),  12  U.S.C.  4311. 
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Section  707.1 — Authority,  Purpose,  Coverage, 
and  Effect  on  State  Laws 

(c)  Coverage 

1.  Foreign  applicability.  Part  707  applies  to 
all  credit  unions  that  offer  share  and  deposit 
accounts  to  residents  (including  resident 
aliens)  of  any  state  as  defined  in  §  707. 2(v) 
and  that  offer  accounts  insurable  by  the 
National  Credit  Union  Share  Insurance  Fund 
(NCUSIF)  whether  or  not  such  accounts  are 
insured  by  the  NCUSIF.  Corporate  credit 
unions  designated  as  such  by  NCUA  under 
12  CFR  704.2  (definition  of  ■corporate  credit 
union")  are  exempt  firom  part  707. 

2.  Persons  who  advertise  accounts.  Persons 
who  advertise  accounts  are  subject  to  the 
advertising  rules.  This  includes  agent  and 
agented  accounts,  such  as  a  member  who 
subdivides  interests  in  a  jumbo  term  share 
certificate  account  for  sale  to  other  parties  or 
among  members  who  form  a  certificate 
account  investment  club.  For  example,  if  an 
agent  places  an  advertisement  that  offers 
members  an  interest  in  an  account  at  a  credit 
union,  the  advertising  rules  apply  to  the 
advertisement,  whether  the  account  is  held 
by  the  agent  or  directly  by  the  member. 

(d)  Effect  on  State  Laws 

1.  Preemption  of  state  laws/Inconsistent 
requirements.  State  law  requirements  that  are 
inconsistent  with  the  requirements  of  TISA 
and  part  707  are  preempted  to  the  extent  of 
the  inconsistency.  A  state  law  is  inconsistent 
if  it  requires  a  credit  union  to  make 
disclosures  or  take  actions  that  contradict  the 
requirements  of  the  federal  law.  A  state  law 
is  also  contradictory  if  it  requires  the  use  of 
the  same  term  to  represent  a  different  amount 
or  a  different  meaning  than  the  federal  law, 
requires  the  use  of  a  term  different  from  that 
required  in  the  federal  law  to  describe  the 
same  item,  or  permits  a  method  of  calculating 
dividends  or  interest  on  an  account  different 
from  that  required  in  the  federal  law. 

2.  Preemption  determinations.  A  credit 
union,  state,  or  other  interested  party  may 
request  the  Board  to  determine  whether  a 
state  law  requirement  is  inconsistent  with  the 
federal  requirements.  A  request  for  a 
determination  should  be  addressed  to 
NCUA's  Office  of  General  Counsel,  1775 
Duke  Street,  Alexandria,  VA  22314.  Written 
preemption  requests  should  cite  (or  include 

a  copy  of)  the  allegedly  inconsistent  state 
law,  demonstrate  the  inconsistency  with 
TISA  and  part  707  and  the  burden  on  credit 
unions,  iind  formally  request  a  preemption 
determination.  The  Office  of  General  Counsel 
may  provide  other  interested  parties, 
particularly  affected  states,  an  informal 
opportunity  to  comment  on  any  request  for 
a  preemption  determination,  unless  it  finds 
that  such  notice  and  opportunity  for 
comment  would  be  impracticable, 
unnecessary,  or  contrar>'  to  the  public 
interest.  NCUA  will  publicize  any 
preemption  determinations  using  any  means 
readily  at  its  disposal. 

3.  Effect  of  preemption  determinations. 
After  the  Board,  through  its  Office  of  General 
Counsel,  determines  that  a  state  law  is 
inconsistent,  a  credit  union  may  not  make 
disclosures  using  the  inconsistent  term  or 
take  actions  relying  on  the  inconsistent  law. 


4.  Reversal  of  determination.  The  Board 
reserves  the  right  to  reverse  a  determination 
for  any  reason  bearing  on  the  coverage  or 
effect  of  state  or  federal  law. 

Section  707.2— Definitions 
(a)  Account 

1.  Covered  accounts.  Examples  of  accounts 
subject  to  the  regulation  are: 

i.  Dividend-bearing  and  interest-bearing 
accounts. 

ii.  Non-dividend-bearing  and  non-interest- 
bearing  accounts. 

iii.  Accounts  opened  as  a  condition  of 
obtaining  a  credit  card. 

iv.  Escrow  accounts  with  a  consumer 
purpose,  such  as  an  account  established  by 
a  member  to  escrow  rental  payments, 
pending  resolution  of  a  dispute  with  the 
member's  landlord. 

V.  Accounts  held  by  a  parent  or  custodian 
for  a  minor  under  a  state's  Uniform  Gift  to 
Minors  Act  (or  Uniform  Transfers  to  Minors 
Act). 

vi.  Individual  retirement  accounts  (IRAs) 
and  simplified  employee  pension  (SEP) 
accounts. 

vii.  Payable-on-Death  (POD)  or  "Totten 
trust"  accounts. 

2.  Other  accounts.  Examples  of  accounts 
not  subject  to  the  regulation  are: 

i.  Mortgage  escrow  accounts  for  collecting 
taxes  and  property  insurance  premiums. 

ii.  Accounts  established  to  make  periodic 
disbursements  on  construction  loans. 

iii.  Trust  accounts  opened  by  a  trustee 
pursuant  to  a  formal  written  trust  agreement 
(not  merely  declarations  of  trust  on  a 
signature  card  such  as  a  "Totten  trust."  or  an 
IRA  or  SEP  account). 

iv.  Accounts  opened  by  an  executor  in  the 
name  of  decedent's  estate. 

V.  Accounts  of  individuals  operating 
businesses  as  sole  proprietors. 

vi.  Certificates  of  indebtedness.  Some 
credit  unions  borrow  funds  firom  their 
members  through  a  certificate  of 
indebtedness  that  sets  forth  the  terms  and 
conditions  of  the  repayment  of  the 
borrowing,  such  as  federal  credit  unions  do 
through  12  CFR  701.38.  Such  an  account 
does  not  represent  an  account  in  a  credit 
union  and  is  not  covered  by  part  707. 

vii.  Unincorporated  nonbusiness 
association  accounts. 

3.  Other  investments.  The  term  "account" 
does  not  apply  to  these  products.  Examples 
of  products  not  covered  are: 

i.  Government  securities. 

ii.  Mutual  funds. 

iii.  Annuities. 

iv.  Securities  or  obligations  of  a  credit 
union. 

v.  Contractual  arrangements  such  as 
repurchase  agreements,  interest  rate  swaps, 
and  bankers  acceptances. 

vi.  Purchases  of  U.S.  Savings  Bonds 
through  a  credit  union. 

vii.  Services  offered  through  a  group 
purchasing  plan  or  a  credit  union  service 
organization  (CUSO). 

4.  Options.  All  dividend-bearing  and 
interest-bearing  accounts  are  either  fixed-rate 
or  variable-rate  accounts. 

5.  Use  of  synonyms.  Generally,  it  is  not  the 
purpose  of  part  707  to  prohibit  specific 


descriptive  tenns  for  accounts.  For  example, 
credit  unions  can  use  adjectives  and  trade 
names  to  describe  accounts  such  as  "Best 
Share  Draft  Account,"  or  "Ultra  Money 
Market  Share  Account."  Synonyms  for  share, 
share  draft,  money  market  share,  and  term 
share  accounts  may  be  used  to  describe 
various  types  of  credit  union  share  and 
deposit  accounts  as  long  as  the  synonym  is 
accurate  and  not  misleading.  For  example, 
the  following  synonyms  may  be  used: 

i.  The  term  "checking  account"  may  be 
used  to  describe  share  draft  accounts. 

ii.  The  term  "money  market  account"  may 
be  used  to  describe  money  market  share 
accounts. 

iii.  The  term  "savings  account"  may  be 
used  to  describe  regular  share  and  share 
accounts. 

iv.  The  terms  "share  certificate," 
"certificate  account, "  or  "certificate  "  may  be 
used  to  describe  share  certificates  and  other 
dividend-bearing  term  share  accounts. 

V.  However,  under  no  circumstances  may 
a  credit  union  describe  a  share  account  as  a 
deposit  account,  or  vice  versa.  For  example, 
the  term  ""certificate  of  deposit"  or  "CD  "  may 
not  be  used  to  describe  share  certificates  and 
other  dividend-bearing  term  share  accounts. 
Similarly,  the  terms  "time  account"  (used  in 
Regulation  DD,  12  CFR  230.2(u))  and  'time 
deposit "  (used  in  Regulation  D,  12  CFR 
204.2(c))  may  not  be  used  to  describe  term 
share  accounts. 

lb)  Advertisement 

1.  Covered  messages.  Advertisements 
include  commercial  messages  in  visual,  oral, 
or  print  media  that  invite,  offer,  or  otherwise 
announce  generally  to  members  and  potential 
members  the  availability  of  member  accounts 
such  as: 

i.  Telephone  solicitations. 

ii.  Messages  on  automated  teller  machine 
(ATM)  screens  (including  any  printout). 

iii.  Messages  on  a  computer  screen  in  a 
credit  union's  lobby  (including  any  printout) 
other  than  a  screen  viewed  solely  by  the 
credit  union's  employee. 

iv.  Messages  in  a  newspaper,  magazine,  or 
promotional  flyer  or  on  radio  or  television. 

V.  Messages  promoting  an  account  that  are 
provided  along  with  information  about  the 
member's  existing  account  at  a  credit  union 
and  that  promote  another  account  at  the 
credit  union  (such  as  account  promotional 
messages  on  the  periodic  statement). 

2.  Other  messages.  Examples  of  messages 
that  are  nof  advertisements  are: 

i.  Rate  sheets  published  in  newspapers, 
periodicals,  or  trade  journals  (unless  the 
credit  union  or  share  and  deposit  Broker  that 
offers  accounts  at  the  credit  union  pays  a  fee 
to  have  the  information  included  or 
otherwise  controls  publication). 

ii.  Telephone  conversations  initiated  by  a 
member  or  potential  member  about  an 
account. 

iii.  An  in-person  discussion  with  a  member 
about  the  terms  for  a  specific  account. 

iv.  Information  provided  to  members  about 
their  existing  accounts,  such  as  on  IRA 
disbursements,  notices  for  automatically 
renewable  term  share  accounts  sent  before 
renewaUor  current  rates  recorded  on  a  voice 
response  machine. 
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(cj  Annual  Percentage  Yield. 

1.  General.  The  annual  percentage  yield 
(APY)  is  required  for  disclosures  for  new 
accounts,  oral  responses  to  inquiries  about 
rates;  disclosures  provided  upon  request; 
initial  disclosures  (if  the  credit  union 
chooses  to  provide  full  disclosures  instead  of 
the  abbreviated  notice);  notices  prior  to  the 
renewal  of  a  term  share  account,  if  known  at 
the  time  the  notice  is  sent,  and  in  advertising. 
The  annual  percentage  yield  shows  the  total 
amount  of  dividends  for  a  365  day  period  (or 
a  366  day  period  for  a  leap  year)  on  an 
assumed  principal  amount  based  on  the 
dividend  rate  and  frequency  of  compounding 
as  a  percentoge  of  the  assumed  principal  (for 
accounts  such  as  share  or  share  draft 
accounts)  or  for  the  total  amount  of 
dividends  over  the  term  of  the  account  for 
term  share  accounts.  The  annual  percentage 
yield  assumes  the  principal  amount  remains 
in  the  account  for  365  days  (366  days  for  leap 
year)  or  for  the  term  of  the  account. 

2.  How  Annual  Percentage  Yield  Differs 
from  Annual  Percentage  Yield  Earned.  The 
annual  percentage  yield  (APY)  differs  from 
flie  annual  percentage  yield  earned  (APYE). 
The  annual  percentage  yield  earned  is 
required  for  periodic  statements  only.  The 
annual  percentage  yield  earned  shows  the 
total  amount  of  dividends  earned  for  the 
dividend  or  statement  period  as  a  percent  of 
the  actual  average  daily  balance  in  the 
member's  account.  Unlike  the  annual 
percentage  yield,  the  annual  percentage  yield 
earned  is  affected  by  additions  and 
withdrawals  during  the  period.  The  annual 
percentage  yield  and  the  annual  percentage 
yield  earned  must  be  calculated  according  to 
the  formulas  provided  in  Appendix  A  to  this 
rule. 

(d)  Average  Daily  Balance  Method 

1.  General.  One  of  the  two  required 
methods  (the  daily  balance  is  the  other)  of 
determining  the  balance  upon  which 
dividends  must  be  accrued  and  paid.  The 
average  daily  balance  method  requires  the 
application  of  a  periodic  rate  to  the  average 
daily  balance  in  the  account  for  the  average 
daily  balance  calculation  period.  The  average 
daily  balance  is  determined  by  adding  the 
full  amount  of  principal  in  the  account  for 
each  day  of  the  period  and  dividing  that 
figure  by  the  number  of  days  in  the  period. 

(e)  Board. 

1.  General.  The  NCUA  Board. 
If)  Bonus 

1.  General.  Bonuses  include  items  of  value 
offered  as  incentives  to  members,  such  as  an 
offer  to  pay  the  final  installment  deposit  for 

a  holiday  club  account  if  the  final  installment 
is  over  $10.  Bonuses  do  not  include  the 
payment  of  dividends  (including 
extraordinary  dividends),  the  waiver  or 
reduction  of  a  fee,  the  absorption  of 
expenses,  non-dividend  membership 
benefits,  or  other  consideration  aggregating 
$10  or  less  per  year. 

2.  Examples.  The  following  are  examples 
of  bonuses. 

i.  A  credit  union  offers  S25  to  potential 
members  for  becoming  a  member  and 
opening  an  account.  The  $25  could  be 
provided  by  check,  cash,  or  direct  deposit. 


ii.  A  credit  union  offers  S25  to  a  member 
with  only  a  regular  share  account  to  open  a 
share  draft  account.  The  $25  could  be 
provided  by  check,  cash,  or  direct  deposit. 

iii.  A  credit  union  offers  a  portable  radio 
with  a  value  of  $20  to  members  and  potential 
members  for  opening  a  share  draft  account. 

iv.  A  credit  union  pays  the  final 
installment  deposit  for  a  holiday  club 
account  if  over  $10. 

3.  Examples  not  comprising  bonuses.  The 
following  are  examples  of  items  that  are  not 
bonuses: 

i.  Discount  coupons  distributed  by  credit 
unions  for  use  at  restaurants  or  stores. 

ii.  A  credit  union  offers  $20  to  any  member 
if  the  member  is  responsible  for  encouraging 
a  potential  member  to  open  an  account.  The 
$20  is  not  a  bonus  because  the  $20  is  not 
paid  to  the  individual  opening  the  account. 
Any  item,  including  cash,  given  or  offered  to 
a  third  party  (that  is  not  a  joint  member  or 
joint  owner  in  an  account  being  opened)  in 
exchange  for  a  member  or  potential  member 
opening  (or  a  member  renewing  or  adding  to) 
an  account  is  not  a  bonus. 

iii.  A  credit  union  offers  $25  to  a  member 
if  the  member  can  locate  his  name  in  the 
body  of  a  newsletter. 

iv.  Life  savings  benefits.  Many  credit 
unions  offer  life  savings  benefits  to 
beneficiaries  of  deceased  members.  Because 
the  benefit  accrues  to  a  third  party,  such  life 
savings  plans  offered  are  not  bonuses. 

v.  A  credit  union  offers  to  pay  annual 
membership  dues  in  a  benevolent 
organization  for  a  class  of  members. 

4.  De  minimis  rule.  Items  with  a  de 
minimis  value  of  $10  or  less  are  not  bonuses. 
Credit  unions  may  rely  on  the  valuation 
standard  used  by  the  Internal  Revenue 
Service  (IRS)  to  determine  if  the  value  of  the 
item  is  de  minimis.  Items  required  to  be 
reported  by  the  credit  union  under  IRS  rules 
are  bonuses  under  this  regulation.  Examples 
of  items  of  de  minimis  values  are: 

i.  Disability  insurance  premiums  on  a  share 
account  valued  at  an  amount  of  $10  or  less 
per  year. 

ii.  Coffee  mugs,  T-shirts  or  other 
merchandise  with  a  market  value  of  SlO  or 
less  per  year. 

5.  Aggregation.  In  determining  if  an  item 
valued  at  $10  or  less  is  a  bonus,  credit  unions 
must  aggregate  per  account  per  calendar  year 
items  that  may  be  given  to  members.  In 
making  this  determination,  credit  unions 
aggregate  per  account  only  the  market  value 
of  items  that  may  be  given  for  a  specific 
promotion.  To  illustrate,  assume  a  credit 
union  offers  in  January  to  give  members  an 
item  valued  at  $7  for  each  calendar  quarter 
during  the  year  that  the  average  account 
balance  in  a  share  draft  account  exceeds 
$10,000.  The  bonus  rules  are  triggered,  since 
members  are  eligible  under  the  promotion  to 
receive  up  to  $28  during  the  year.  However, 
the  bonus  rules  are  not  triggered  if  an  item 
valued  at  57  is  offered  to  members  opening 

a  share  draft  account  during  the  month  of 
January,  even  though  in  November  the  credit 
union  introduces  a  new  promotion  that 
includes,  for  example,  an  offer  to  existing 
share  draft  accountholders  for  an  item  valued 
at  S8  for  maintaining  an  average  balance  of 
$5,000  for  the  month. 


6.  Waiver  or  reduction  of  a  fee  or 
absorption  of  expenses.  Bonuses  do  not 
include  value  received  by  members  through 
the  waiver  or  reduction  of  fees  for  credit 
union-related  services  (even  if  the  fees 
waived  exceed  $10),  such  as  the  following: 

i.  Waiving  a  safe  deposit  box  rental  fee  for 
one  year  for  members  who  open  a  new 
account. 

ii.  Waiving  fees  for  travelers  checks  for 
members,  and  waiving  check  and  share  draft 
printing  fees. 

iii.  Nondiscriminatorily  waiving  all  fees  for 
a  particular  class  of  members,  such  as  seniors 
or  minors.  « 

iv.  Discounts  on  interest  rates  charged  for 
loans  at  the  credit  union. 

v.  Rebates  of  loan  interest  already  paid  by 
a  member. 

vi.  Discounts  on  application  fees  charged 
for  loans  at  the  credit  union. 

vii.  Packaged,  linked,  or  tied-account 
services. 

7.  Non-dividend  membership  benefits. 
Such  benefits  are  not  bonuses  because  they 
are  sporadic  in  nature,  often  difficult  to 
value,  and  providing  non-dividend 
membership  benefits  is  a  long-standing 
unique  credit  union  practice.  (See 
commentary  to  §  707.2(r)  for  examples  of 
such  benefits.) 

(g)  Credit  Union 

1.  General.  Includes  credit  unions  in  the 
United  States.  Puerto  Rico,  Guam,  U.S.  Virgin 
Islands,  and  U.S.  territories.  Applies  to  credit 
unions  whether  or  not  the  accounts  in  the 
credit  union  are  federally,  state,  privately 
insured,  or  uninsured. 

(h)  Daily  Balance  Method 

1.  General.  One  of  the  two  required 
methods  (the  average  daily  balance  is  the 
other)  of  determining  the  b:  'ance  upon 
which  dividends  must  be  accrued  and  paid. 
The  daily  balance  method  requires  the 
application  of  a  daily  periodic  rate  to  the  full 
amount  of  principal  in  the  account  each  day. 

Ii)  Dividend  and  Dividends 

1.  General.  Member  savings  placed  in  share 
accounts  are  equity  investments,  and  the 
returns  earned  on  these  accounts  are 
dividends.  Federal  credit  unions  may  only 
offer  dividend-bearing  and  non-dividend- 
bearing  share  accounts.  State-chartered  credit 
unions  may  offer  both  share  and  deposit 
accounts  if  permitted  by  state  law.  State  law, 
including  without  limitation  regulations  and 
official  interpretations,  will  determine  if 
returns  earned  in  accounts  in  state-chartered 
credit  unions  are  dividends.  Dividends 
exclude  the  payment  of  a  bonus  or  other 
consideration  worth  $10  or  less  given  during  ■ 
a  year,  the  waiver  or  reduction  of  a  fee,  the 
absorption  of  expenses,  non-dividend 
membership  benefits  and  extraordinary 
dividends.  Dividend-bearing  accounts  must 
be  either  fixed-rate  or  variable-rate  accounts. 

2.  Procedure.  Credit  unions  must  follow 
appropriate  law  (state  law  for  state-chartered 
credit  unions  and  federal  law  for  federal 
credit  unions)  in  determining  dividend 
policies  and  declaring  dividends.  Generally, 
dividends  may  be  viewed  as  a  portion  of  the 
available  account  and  undivided  earnings  of 
the  credit  union  which  is  set  apart,  after 
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required  transfer  to  reserves,  by  valid  act  of 
the  board  of  directors,  for  distribution  among 
the  members.  As  a  matter  of  legal  procedure, 
members  are  usually  not  entitled  to 
dividends  until  the  following  steps  are 
completed:  (1)  The  board  of  the  credit  union 
develops  a  nondiscriminatory  dividend 
policy,  by  establishing  dividend  periods, 
dividenoTcredit  determination  dates  dividend 
distribution  dates,  any  associated  penalties 
(if  applicable),  and  the  method  of  dividend 
compulation  for  each  type  of  share  account; 
(2)  the  provisions  for  required  transfers  to 
reserves  are  made;  (3)  sufficient  and  available 
prior  and/or  current  earning*  are  available  at 
the  end  of  the  dividend  period:  (4)  the  board 
formally  makes  a  dividend  declaration  in 
accordance  with  the  credit  union's  dividend 
policy;  and  (3)  dividends  must  be  paid  to 
members  by  a  credit  to  the  appropriate  share 
account,  payment  by  check  or  share  draft,  or 
by  a  combination  of  the  two  methods. 

3.  When  available.  Credit  unions  must 
follow  the  law  of  their  primary  chartering 
authority  to  determine  when  dividends  are 
available.  Generally,  it  is  the  declaration  of 
the  dividend  itself  which  creates  the 
dividend  and  the  member  has  no  right  to 
receive  a  dividend  until  it  is  so  declared.  The 
decision  of  when  to  declare  dividends  lies 
within  the  official  discretion  of  each  credit 
union's  board  of  directors  and  cannot  be 
abrogated  by  contract.  An  agreement  to  pay 
dividends  on  a  share  account  is  generally 
interpreted  not  as  an  obligation  to  pay  the 
stipulated  dividends  absolutely  and 
unconditionally,  but  as  an  undertaking  to  pay 
them  out  of  the  earnings  when  sufficiently 
accumulated  from  which  dividends  in 
general  are  properly  payable.  Generally, 
■■prospective  rates"  are  rates  set  in  good  faith 
in  advance  of  the  close  of  a  dividend  period, 
that  may  be  altered  if  sufficient  funds  are  not 
available,  or  in  the  event  of  a  superseding 
event,  such  as  a  strike,  plant  closure, 
significant  fluctuation  in  market  rates  and/or 
a  significant  change  in  financial  structure, 
natural  disaster  or  emergency  that  alters  the 
assumptions  under  which  the  "prospective 
rates"  were  made.  It  is  the  intent  of  TISA  that 
all  disclosure  be  accurate  when  made,  and 
credit  unions  are  urged  to  make  every  effort 
to  ratify  disclosed  "prospective  rates." 
"Prospective  rates"  may  also  be  referred  to  as 
"projected  rates"  or  similar  wording,  but  not 
as  "estimated  rates."  (See  comment  3(b)-2, 
prohibiting  use  of  estimates). 

4.  Sample  dividend  resolutions  (i)  The 
following  resolution  may  be  used  where  the 
dividend  rates  are  set  after  the  close  of  a 
dividend  period. 

Resolution  of  Board  of  Directors  for  the 
Declaration  of  Dividends 

A.  I. 


,  certify  that  I  am 

Secretary  of Credit  Union 

Board  of  Directors,  and  that  the  following  is 
a  correct  copy  of  the  resolution  for  declaring 

dividend  adopted  by  the 

Credit  Union  at  a  meeting  of  the  Board  of 
Directors  duly  and  properly  held  on 

,  19 .  This  resolution 

appears  in  the  minutes  of  this  meeting  and 
has  not  been  rescinded  or  modified. 

B.  Resolved,  that 

(1)  The  Board  of  Directors  has  developed^ 
a  nondiscriminatory  dividend  policy,  by 


establishing  dividend  periods,  dividend 
credit  determination  dates,  dividend 
distribution  dates,  any  associated  penalties 
(if  applicable),  and  the  method  of  dividend 
computation  for  each  type  of  share  account; 

(2)  The  required  transfers  to  reserves  have 
been  made;  and 

(3)  Sufficient  and  available  prior  and/or 
current  earnings  are  available  at  the  end  of 
this  dividend  period. 

C.  Resolved,  further,  that  the  Board  of 
Directors  now  formally  makes  a  dividend 
declaration  in  accordance  with  the  Credit 
Union's  dividend  policy  and  authorizes  that 

on ,  19 ,  dividends  must 

be  paid  to  members  by  a  credit  to  the 
appropriate  share  account,  payment  by  share 
draft  or  by  a  combination  of  the  two  methods. 

D.  I  further  certify  that  the  Board  of 
Directors  of  this  Credit  Union  has,  and  the 
time  of  adoption  of  this  resolution  had.  full 
power  and  lawful  authority  to  adopt  the 
foregoing  resolutions  and  that  this  resolution 
revokes  any  prior  resolution. 

In  witness  whereof,  this  is  my  signature 
and  the  date  on  which  I  signed  this 
Resolution. 

Signature 

Date 

[Attach  list  of  accounts  with  dividend  rates 

for  each  type  of  account.) 

(ii)  The  following  resolution  may  be  used 
where  the  dividend  rates  are  set  before  the 
close  of  a  dividend  period. 

Resolution  of  Board  of  Directors  for  the 
Declaration  of  Dividends 


A.I,. 


,  certify  that  I  am  the 

Secretary  of Credit  Union, 

and  that  the  following  is  a  correct  copy  of  the 
resolution  for  declaring  dividends  adopted 

by  the Credit  Union  at  a 

meeting  of  the  Board  of  Directors  duly  and 

properly  held  on , 

19 .  This  resolution  appears 

in  the  minutes  of  that  meeting  and  has  not 
been  rescinded  or  modified. 

B.  Resolved,  that  the  Board  of  Directors  has 
adopted  a  nondiscriminatory  dividend 
policy,  by  establishing  dividend  periods, 
dividend  credit  determination  dates, 
dividend  distribution  dates,  any  associated 
penalties  (if  applicable)  and  the  method  of 
dividend  computation  for  each  type  of  share 
account. 

C.  Resolved,  that  it  is  the  policy  and 
practice  of  the  Board  of  Directors  to  meet 
periodically  to  establish  prospective 
dividend  rates  for  each  tj'pe  of  dividend- 
bearing  share  account. 

D.  Resolved,  that  if  the  required  transfers 
to  reserves  have  been  made  and  there  are 
sufficient  and  available  prior  and/or  current 
earnings  available  at  the  end  of  a  dividend 
period,  the  officers  of  the  Credit  Union  are 
authorized  to  pay  dividends  at  the  rate 
prospectively  established  by  the  Board  of 
Directors  for  each  account  for  the  dividend 
period.  The  officers  may  pay  the  dividends 
without  any  further  action  of  the  Board  of 
Directors,  the  act  of  paying  the  dividends 
shall  constitute  the  declaration  of  the 
dividends  and  shall  be  a  ratification  of  the 
prospective  dividend  rate. 


In  witness  whereof,  this  is  my  signature 
and  the  date  on  which  I  signed  this 
Resolution. 

Signature 

Date 

[Attach  list  of  accounts  with  prospective 
dividend  rates  for  each  type  of  account.) 

5.  Referencing.  Except  where  specifically 
stated  otherwise,  use  of  the  term  "share"  in 
part  707,  as  in  "share  account,"  also  refers  to 
"depKJsit,"  as  in  "deposit  account,"  where 
appropriate  (for  interest-bearing  or  non- 
interest-bearing  deposit  accounts  at  some 
state-chartered  credit  unions). 

(j)  Dividend  Declaration  Date 

1.  General.  The  importance  of  the  dividend 
declaration  date  is  to  tie  the  last  paid 
dividend  to  a  certain  period  of  time  to  place 
members  and  potential  members  on  notice 
that  the  last  paid  dividend  is  different  from 
the  next  dividend  to  be  paid.  In  order  to 
achieve  this  purpose,  a  credit  union  may  use 
any  of  the  following  methods: 

i.  "As  of  3/15/95"  (the  date  the  board  of 
directors  last  met  and  declared  the  last  paid 
dividend). 

ii.  "As  of  3/31/95"  (the  last  day  of  the  last 
dividend  period  upon  which  a  dividend  has 
been  paid). 

iii.  "For  the  period  1/1/95  to  3/31/95"  (the 
last  dividend  period  upon  which  a  dividend 
has  been  paid). 

iv.  "For  the  first  quarter  of  1995  "  (the  last 
dividend  period  upon  which  a  dividend  has 
been  paid). 

V.  "For  April  1995"  (the  last  dividend 
period  upon  which  a  dividend  has  been 
paid). 

(k)  Dividend  Period 

1.  General.  The  dividend  period  is  to  be  set 
by  a  credit  union's  board  of  directors  for  each 
account  typie,  e.g.,  regular  share,  share  draft, 
money  market  share,  and  term  share.  The 
most  common  dividend  periods  are  weekly, 
monthly,  quarterly,  semi-annually,  and 
annually.  Dividend  periods  need  not  agree 
with  calendar  months,  e.g.,  a  monthly 
dividend  period  could  b^in  March  15  and 
end  April  14. 

//;  Dividend  Rate 

1.  General.  The  dividend  rate  does  not 
reflect  compounding.  Compounding  is 
reflected  in  the  "annual  percentage  yield" 
definition. 

2.  Referencing.  Except  where  specifically 
stated  otherwise,  use  of  the  term  "dividend 
rate"  in  part  707  also  refers  to  "interest  rate," 
where  appropriate  (for  interest-bearing  and 
non-interest-bearing  deposit  accounts  at 
some  state-chartered  credit  unions). 

(m)  Extraordinary  Dividends 

1.  General.  The  definition  encompasses  all 
irregularly  scheduled  and  declared 
dividends,  and  as  dividends,  extraordinary 
dividends  are  exempt  from  the  "bonus" 
disclosure  requirements.  Extraordinary 
dividends  do  not  have  to  be  disclosed  on 
account  disclosures,  but  the  dollar  amount  of 
an  extraordinary  dividend  credited  to  the 
account  during  the  statement  period  does 
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have  to  be  separately  disclosed  on  the 
periodic  statement  for  the  dividend  period 
during  which  the  extraordinary  dividends  are 
earned.  Extraordinary  dividends,  like 
ordinary  dividends,  do  not  include  the 
payment  of  a  bonus  or  other  consideration 
worth  $10  or  less  given  during  a  year,  the 
waiver  or  reduction  of  a  fee,  the  absorption 
of  expenses  or  non-dividend  membership 
benefits.  See  conmients  2(f)  1  through  7  and 
2(i)  1  through  4.  Extraordinary  dividends 
may  be  calculated  by  any  means  determined 
by  the  board  of  directors  of  a  credit  union 
and  may  not  be  used  in  the  annual 
percentage  yield  earned  calculation. 
2.  Use  of  synonym.  Extraordinary 
dividends  may  be  described  as  "bonus 
dividends." 

(nj  Fixed-Rate  Account 

1.  General.  Includes  all  accounts  in  which 
the  credit  union,  by  contract,  agrees  to  give 
at  least  30  days  advance  written  notice  of 
decreases  in  the  dividend  rate.  Thus,  credit 
unions  can  decrease  rates  only  after 
providing  advance  written  notice  of  rate 
decreases,  e.g.,  a  "change-in-terms  notice." 

(o)  Grace  Period 

1.  General.  A  period  after  maturity  of  an 
automatically  renewing  term  share  account 
during  which  the  member  may  withdraw 
funds  without  being  assessed  a  penalty.  Use 
of  a  "grace  period"  is  discretionary,  not 
mandatory.  This  definition  does  not  refer  to 
the  "grace  period"  account,  which  is  a 
synonym  for  "federal  rollback  method"  or 
"in  by  the  10th"  accounts,  which  are 
prohibited  by  TISA  and  part  707. 

Ip)  Interest 

1.  General.  Member  savings  placed  in 
deposit  accounts  are  debt  investments,  and 
the  return  earned  on  these  accounts  is 
interest.  Federal  credit  unions  are  not 
authorized  to  offer  any  interest-bearing 
deposit  accounts.  State-chartered  credit 
unions  may  offer  both  share  and  deposit 
accounts  if  permitted  by  state  law.  State  law, 
including  without  limitation  regulations  and 
official  interpretations,  will  determine  if 
returns  earned  in  accounts  in  state-chartered 
credit  unions  are  interest.  Interest  excludes 
the  payment  of  a  bonus  or  other 
consideration  worth  $10  or  less  given  during 
a  year,  the  waiver  of  reduction  of  a  fee,  the 
absorption  of  expenses,  non-dividend 
membership  benefits,  and  extraordinary 
dividends. 

2.  Differences  between  dividends  and 
interest.  Generally,  dividends  are  returns  on 
an  equity  investment  (shares);  interest  is 
return  on  a  debt  investment  (deposits). 
Dividends,  in  general,  are  not  property 
payable  until  declared  at  the  close  of  a 
dividend  period;  interest,  in  general,  is 
properly  payable  daily  according  to  the 
deposit  contract.  Dividend  rates  are 
prospective  until  actually  declared;  interest 
rates  are  set  according  to  contract  in  advance 
and  are  earned  on  that  basis.  Share  accounts 
establish  a  member  (owner)/credit  union 
(cooperative)  relationship:  deposit  accounts 
establish  a  depositor  (creditorj/depository 
(debtor)  relationship. 

3.  Referencing.  Except  where  specifically 
stated  otherwise,  use  of  the  terms  "dividend" 


or  "dividends"  in  part  707  also  refers  to 
"interest"  where  appropriate  (for  interest- 
bearing  and  non-interest-bearing  deposit 
accounts  at  some  state-chartered  credit 
unions). 

(q)  Member 

1.  Professional  capacity.  Examples  of 
accounts  held  by  a  natural  person  in  a 
professional  capacity  for  another  are: 

i.  Attorney-client  trust  accounts. 

ii.  Trust,  estate  and  court-ordered  accounts. 

iii.  Landlord-tenant  security  accounts. 

2.  Other  accounts.  Examples  of  accounts 
not  held  in  a  professional  capacity  include 
accounts  held  by  parents  for  a  child  under 
the  Uniform  Gifts  to  Minors  Act  (or  Uniform 
Transfers  to  Minors  Act. 

3.  Retirement  plans.  IRAs  and  SEP 
accounts  are  member  accounts  to  the  extent 
that  funds  are  invested  in  accounts  subject  to 
the  regulation.  Keogh  accounts,  like  sole 
proprietor  accounts,  are  not  subject  to  the 
regulation. 

(r)  Non-Dividend  Membership  Benefits 

1.  General.  Term  reflects  unique  credit 
union  practices  that  are  difficult  to  value, 
encourage  community  spirit,  and  are  not 
granted  in  such  quantity  as  to  be  includable 
as  calculable  dividends. 

2.  Examples.  Examples  include: 

i  Food,  refreshments,  and  drawings  and 
raffles  at  annual  meetings,  member  functions, 
and  branch  openings. 

ii.  Travel  club  benefits. 

iii.  Prizes  offered  at  annual  meetings,  such 
as  U.S.  Savings  Bonds,  a  deposit  of  funds 
into  the  winner's  account,  trips,  and  other 
gifts.  Such  prizes  are  not  bonuses  because 
they  are  offered  as  an  incentive  to  increase 
attendance  at  the  annual  meeting,  and  not  to 
entice  members  to  open,  maintain,  or  renew 
accounts  or  increase  an  account  balance. 

iv.  Life  savings  benefits.. 

(s)  Passbook  Account 

1.  Relation  to  Regulation  E.  Passbook 
accounts  include  accounts  accessed  by 
preauthorized  electronic  fund  transfers  to  the 
account  (as  defined  in  12  CFR  §  205. 2(j)). 
such  as  an  accuunt  credited  by  direct  share 
and  deposit  of  social  security  paj-ments. 
Accounts  that  permit  access  by  other 
electronic  means  are  not  "passbook 
accounts,"  and  any  statements  that  are  sent 
four  or  more  times  a  year  must  comply  with 
the  requirements  of  §  707.6. 

(t)  Periodic  Statement 

1.  General.  Periodic  statements  are  not 
required  by  part  707.  Passbook  and  term 
share  accounts  are  exempt  from  periodic 
statement  requirements. 

2.  Examples.  Periodic  statements  do  not 
include: 

i.  Additional  statements  provided  solely 
upon  request. 

ii.  Information  provided  by  computer 
through  home  electronic  credit  union 
account  services. 

iii.  General  service  information  such  as  a 
quarterly  newsletter  or  other  correspondence 
that  describes  available  services  and 
products. 


(ul  Potential  Member 

1.  General.  A  potential  member  is  a  natural 
person  eligible  for  membership  in  a  credit 
union,  who  has  not  yet  taken  the  steps 
necessary  to  become  a  member.  The  term  also 
includes  natural  person  nonmembers  eligible 
to  hold  accounts  in  a  credit  union  pursuant 
to  relevant  federal  or  state  law. 

2.  Verification  of  eligibility.  It  is 
recommended  that  credit  unions  have  sound 
written  procedures  in  place  to  identif>'  those 
eligible  for  membership.  If  these  procedures 
include  verification  measures,  such  as  an 
application  process,  verification  telephone 
call  or  letter  to  an  employer  or  association 
within  the  field  of  membership,  witnessing 
by  an  existing  member,  or  similar  procedure, 
then  the  credit  union  may  first  verify  the 
membership  eligibility  of  a  potential  member 
before  providing  account  disclosures  or  other 
information  to  the  potential  member.  This 
process  of  verifying  a  member's  eligibility 
status,  making  a  recommendation  for 
membership,  and  providing  account 
disclosures  should  be  completed  within  20 
calendar  days.  This  period  also  applies  when 
potential  members  not  on  credit  union 
premises  request  disclosures. 

3.  Nonmembers.  Within  its  sole  discretion, 
the  board  of  directors  of  a  credit  union  may 
provide  TISA  disclosures  to  nonmembers 
who  are  ineligible  for  membership  or  to  hold 
an  account  at  the  credit  union.  If  disclosures 
are  made  to  such  nonmembers,  it  is  the 
position  of  the  Board  that  no  civil  liability 
can  accrue  to  the  credit  union  for  any  errors 
in  such  disclosures.  (See  commentarx-  to 

§  707.3(d)). 

(v)  State 

1.  General.  Territories  and  possessions 
include  American  Samoa.  Guam,  the  Mariana 
Islands,  and  the  Marshall  Islands. 

(w)  Stepped-Rate  Account 

1.  General.  Stepped-rate  accounts  are  those 
accounts  in  which  two  or  more  dividend 
rates  (known  at  the  time  the  account  is 
opened)  will  take  effect  in  succeeding 
periods. 

2.  Example.  An  example  of  a  steppod-rrte 
account  is  a  one-year  term  share  certificate 
account  in  which  a  5.00%  dividend  rate  is 
paid  for  the  first  six  months,  and  5.50%  for 
the  second  six  months. 

(x)  Term  Share  Account 

1.  Relation  to  Regulation  D.  Regulation  D 
permits,  in  limited  circumstances,  the 
withdrawal  of  funds  without  penalty  during 
the  first  six  davs  after  a  "time  deposit"  is 
opened.  (See  12  CFR  204.2(c)(l )(').)  But  the 
fact  that  a  member  makes  a  witl  irawal  as 
permitted  by  Regulation  D  does  not 
disqualify  the  account  from  being  a  term 
share  account  for  purposes  of  this  r^ulation 
(such  as  withdrawals  upon  the  death  of  the 
member,  or  within  a  "grace  period"  for 
automatically  renewable  term  share 
accounts). 

2.  Club  accounts.  Club  accounts,  including 
Christmas  club,  holiday  club,  and  vacation 
club  accounts  may  be  either  term  share  or 
regular  share  accounts,  depending  on  the 
terms  of  the  account.  Although  club  accounts 
typically  have  a  maturity  date,  they  arc  not 
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term  share  accounts  unless  they  also  require 
a  penalty  of  at  least  seven  days'  dividends  for 
withdrawals  during  the  first  six  days  after  the 
account  is  opened. 

(v)  Tiered-Rate  Account 

1.  General.  Tiered-rate  accounts  are  those 
accounts  in  which  two  or  more  dividend 
rates  are  paid  on  the  account  and  are 
determined  by  reference  to  a  specified 
balance  level.  Tiered-rate  accounts  are  of  two 
types:  Tiering  Method  A  and  Tiering  Method 
B.  In  Tiering  Method  A  accounts,  the  credit 
union  pays  the  applicable  tiered  dividends 
rate  on  the  entire  amount  in  the  account. 
This  method  is  also  known  as  the  "hybrid" 
or  "plateau"  tiered-rate  account.  In  Tiering 
Method  B  accounts,  the  credit  union  does  not 
pay  the  applicable  tiered  dividends  rate  on 
the  entire  amount  in  the  account,  but  only  on 
the  portion  of  the  share  account  balance  that 
fells  within  each  specified  tier.  This  method 
is  also  known  as  the  "pure"  or  "split-rate" 
tiered-rate  account.  (See  conmientary  to 
Appendix  A,  §1,  D.) 

2.  Example.  An  example  of  a  tiered-rate 
account  is  one  in  which  a  credit  union  pays 
a  5.00%  dividend  rate  on  balances  below 
SI. 000,  and  5.50%  on  balances  SI, 000  and 
above. 

3.  Term  share  accounts.  Term  share 
accounts  that  pay  different  rates  based  solely 
on  the  amount  of  the  initial  share  and  depmsit 
are  not  tiered-rate  accounts. 

4.  Minimum  balance  accounts.  A 
requirement  to  maintain  a  minimum  balance 
to  earn  dividends  does  not  make  an  account 
a  tiered-rate  account.  If  dividends  are  not 
paid  on  amounts  below  a  specified  balance 
level,  then  the  account  has  a  minimum 
balance  requirement  (required  to  be  disclosed 
under  §  707.4(b)(3)(i)).  but  the  account  does 
not  constitute  a  tiered-rate  account  A  zero 
rate  (0%)  cannot  constitute  a  tier.  Minimum 
balance  accounts  are  single  rate  accounts 
with  a  minimum  balance  requirement. 

(z)  Variable-Rate  Account 

1.  General.  Includes  accounts  in  which  the 
credit  union  does  not  contract  to  give  at  least 
30  days  advance  written  notice  of  decreases 
in  the  dividend  rate.  An  account  meets  this 
definition  whether  the  rate  change  is 
determined  by  reference  to  an  index,  by  use 
of  a  formula,  or  merely  at  the  discretion  of 
the  credit  union's  board  of  directors.  An 
account  that  permits  one  or  more  rate 
adjustments  prior  to  maturity  at  the 
member's  option,  such  as  a  rate  rclock 
option,  is  a  variable-rate  account. 

2.  Differences  Iwtween  fixed-rote  and 
variable-rate  accounts.  All  ccounts  must 
either  be  fixed-rate  or  variable-rate  accounts. 
Classifying  an  account  as  variable-rate  affects 
credit  unions  three  ways: 

i.  Additional  account  disclosures  are 
required  (§707.4(b)(l)(ii)): 

ii.  Rate  decreases  are  exempted  bom 
change-in-terms  requirements 
(§707.5(a)(2)(i));and 

iii.  Advertising  notice  required 
(§  707.8(c)(1)). 

Fixed-rale  accounts  require  a  contract  term 
obligating  the  credit  union  to  a  30-day 
advance,  written  notice  to  members  before 
decreasing  the  dividend  rate  on  the  account. 


Term  changes  adversely  affecting  the  member 
and  rate  decreases  cannot  take  effect  until  30 
days  after  such  fixed-rate  change-in-terms 
notices  are  mailed  or  delivered  to  members 
(§  707.5(a)). 

Section  707.3 — General  Disclosure 
Requirements 

(a)  Form 

1.  General.  Alal  required  disclosures  (e.g., 
account  disclosures,  change-in-terms  notices, 
term  share  renewal/maturity  notices, 
statement  disclosures  and  advertising 
disclosures)  must  be  made  clearly  and 
conspicuously,  in  a  form  the  member  may 
retain.  Disclosures  need  be  made  only  as 
applicable  (e.g.,  disclosures  for  a  non- 
dividend-bearing  account  would  not  include 
disclosure  of  annual  percentage  yield, 
dividend  rate,  or  other  disclosures  pertaining 
to  dividend  calculations). 

2.  Design  requirements.  Disclosures  must 
be  presented  in  a  format  that  allows  members 
and  f)otential  members  to  readily  understand 
the  terms  of  their  account.  Credit  unions  are 
not  required  to  use  a  particular  type  size  or 
typeface,  nor  are  credit  unions  required  to 
state  any  term  more  conspicuously  than  any 
other  term.  Disclosures  may  be  made: 

i.  In  any  order. 

ii.  In  combination  with  other  disclosures  or 
account  terms. 

iii.  In  combination  with  disclosures  for 
other  types  of  accounts,  as  long  as  it  is  clear 
to  members  and  potential  members  which 
disclosures  apply  to  their  account. 

iv.  On  more  than  one  page  and  on  the  front 
and  reverse  sides. 

v.  By  using  inserts  to  a  document  or  filling 
in  blanks. 

vi.  On  more  than  one  document,  as  long  as 
the  documents  are  provided  at  the  same  time. 

3.  Consistent  terminology.  A  credit  union 
must  use  the  same  terminology  to  describe 
terms  or  features  that  are  required  to  be 
disclosed.  For  example,  if  a  credit  union 
describes  a  monthly  fee  (regardless  of 
account  activity),  as  a  "monthly  service  fee" 
in  account  opening  disclosures,  the  periodic 
statements  and  change-in-terms  notices  must 
use  the  same  terminology  so  that  members 
and  potential  members  can  readily  identify 
the  fee. 

(b)  General 

1.  Terms  and  conditions.  Credit  unions  are 
required  to  have  disclosures  reflect  the  terms 
of  the  legal  obligation  between  the  credit 
union  and  a  member  at  the  time  the  member 
opens  the  account.  This  provision  does  not 
impose  any  contract  terms  or  supersede  state 
or  other  laws  that  define  how  the  legal 
obligations  between  a  credit  union  and  its 
membership  are  determined. 

2.  Specificity  of  legal  obligation.  Credit 
unions  may  refer  to  the  calendar  month  or  to 
roughly  equivalent  intervals  during  a 
calendar  year  as  a  "month."  Use  of  estimates 
is  prohibited  in  TISA  disclosures. 

3.  Foreign  language.  Disclosures  may  be 
made  in  any  foreign  language,  if  desired  by 
the  board  of  directors  of  a  credit  union. 
However,  disclosures  must  also  be  provided 
in  English,  upon  request. 


(c)  Relation  to  Regulation  E 

1.  General  rule.  Compliance  with 
Regulation  E  (12  CFR  part  205)  is  deemed  to 
satisfy  the  disclosure  requirements  of  this 
regulation,  such  as  when: 

i.  A  credit  union  changes  a  term  that 
triggers  a  notice  under  Regulation  E,  and  the 
timing  and  disclosure  rules  of  Regulation  E 
for  sending  change-in-terms  notices. 

ii.  A  member  adds  an  ATM  access  feature 
to  an  account,  and  the  credit  union  provides 
disclosures  pursuant  to  Regulation  E, 
including  disclosure  of  fees  before  the 
member  receives  ATM  access.  (See  12  CFR 
205.7.) 

iii.  A  credit  union  complying  with  the 
timing  rules  of  Regulation  E  discloses  at  the 
same  time  fees  for  electronic  services  (such 
as  balance  inquiry  fees  imposed  if  the  inquiry 
is  made  at  an  ATM)  that  are  required  to  be 
disclosed  by  this  regulation,  but  not  by 
Regulation  E. 

iv.  A  credit  union  relies  on  Regulation  E's 
rules  regarding  disclosures  of  limitations  on 
the  frequency  and  amount  of  electronic  fund 
transfers,  including  security-related 
exceptions.  But  any  limitation  on  the  number 
of  "intra-institutional  transfers"  to  or  from 
the  member's  other  accounts  at  the  credit 
union  during  a  given  time  period  must  be 
disclosed,  even  though  intra-institutional 
transfers  are  exempt  from  Regulation  E. 

(d)  Multiple  Members 

1.  General.  When  an  account  has  multiple 
natural  person  member  accountholders, 
delivery  of  disclosures  to  any  member 
accountholder  or  agent  authorized  by  the 
accountholder  satisfies  the  disclosure 
requirements  of  part  707. 

(e)  Oral  Response  to  Inquiries 

1.  Application  of  rule.  Credit  unions  need 
not  provide  rate  information  orally. 
Disclosures  need  be  made  only  as 
appropriate.  For  example,  the  requirement  to 
give  a  telephone  nimiber  for  a  member  to  call 
about  rates  for  interest-bearing  accounts  and 
dividend-bearing  term  share  accounts,  would 
not  be  necessary  for  members  calling  the 
credit  union  for  information.  Also,  the 
disclosure  reqirements  are  applicable  only  to 
credit  union  employees  and  volunteers  acting 
the  in  ordinary  course  of  credit  union 
business. 

2.  Relation  to  advertising.  The  advertising 
rules  do  not  cover  an  oral  response  to  a 
question  about  rates. 

3.  Existing  accounts.  This  paragraph  does 
not  apply  to  oral  responses  about  rate 
information  for  existing  term  share  accounts 
or  accounts  not  currently  offered.  For 
example,  if  a  member  holding  a  one-year 
term  share  account  requests  dividend  rate 
information  about  the  account  during  the 
term,  the  credit  union  need  not  disclose  the 
annual  percentage  yield,  unless  the  member 
is  calling  for  rate  information  under  a 
maturity  notice. 

(f)  Rounding  and  Accuracy  Rules  for  Rates 
and  Yields 

(f}(l  I  Rounding 

1.  Permissible  rounding.  The  annual 
percentage  yield,  annual  percentage  yield 
earned  and  dividend  rate  must  be  rounded  to 
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the  nearest  one-hundredth  of  one  percentage 
point  (.01%)  when  disclosed.  Examples  of 
permissible  rounding  are  an  annual 
jiercentage  yield  calculated  to  be  5.644%. 
rounded  down  and  shown  as  5.64%;  5.645% 
would  be  rounded  up  and  disclosed  as 
5.65%.  For  account  disclosures,  the  dividend 
rate  may  be  expressed  to  more  than  two 
decimal  places. 

(f)(2)  Accuracy 

1.  Annual  percentage  yield  and  atwual 
percentage  yield  earned.  The  tolerance  for 
annual  percentage  yield  and  annual 
percentage  yield  earned  calculations  is 
designed  to  accommodate  inadvertent  errors. 
Credit  unions  may  not  purposely  incorporate 
the  one-twentieth  of  one  percentage  point 
(.05%)  tolerance  into  their  calculation  of 
yields. 

2.  Dividend  rate.  There  is  no  tolerance  for 
an  inaccuracy  in  the  dividend  rate. 
Section  707.4 — Account  Disclosures 

(a)  Delivery  of  Account  Disclosures 
(a)(1)  Account  Opening 

1.  New  accounts.  New  account  disclosures 
must  be  provided  when: 

L  A  terra  share  account  that  does  not 
automatically  rollover  is  renewed  by  a 
member. 

iL  A  member  changes  the  term  for  a 
renewable  term  share  account  (from  a  one- 
year  term  share  account  to  a  six-month  term 
share  account,  for  instance)  (see  comment 
5(b)-5  regarding  disclosure  alternatives). 

iiL  A  credit  union  transfers  funds  from  an 
account  to  open  a  new  account  not  at  the 
member's  request,  unless  the  credit  union 
previously  gave  account  disclosures  and  any 
change-in-terras  notices  for  the  new  account 
(e.g.,  funds  in  a  money  market  share  account 
are  transferred  by  a  credit  union  to  open  a 
new  account  for  the  member,  such  as  a  share 
draft  account,  because  the  member  exceeded 
transaction  limitations  on  the  money  market 
share  account). 

iv.  A  credit  union  accepts  a  deposit  frtwn 
a  member  to  an  account  that  the  credit  union 
had  previously  deemed  to  be  "closed."  under 
applicable  federal  or  state  law,  for  the 
purpose  of  treating  accrued,  but  uncredited. 
dividends  as  forfeited  dividends.  New 
account  numbers  are  not  required  by  this 
requirement. 

2.  Acquired  accounts.  New  account 
disclosures  need  not  be  given  when  a  credit 
union  acquires  an  account  through  an 
acquisition  of,  or  merger  with,  another  credit 
union  (but  see  §  707.5(a)  regarding  advance 
notice  requirement*  if  terms  are  changed). 

3.  Combination  disclosures.  New  account 
disclosures  need  not  be  given  when  a 
member  has  already  received  disclosures 
covering  several  accounts,  and  opens  a  new 
account  properly  disclosed  by  the  already 
received  combination  disclosures,  if  the  new 
account  is  opened  within  a  reasonable 
amount  of  time  after  receipt  of  the 
combination  disclosures  and  if  the  received 
disclosures  and  terms  are  accurate  at  the  time 
the  new  account  is  opened. 


(a)(2)  Requests 
(al(2)(i) 

1.  Inquiries  wrsus  requests.  A  response  to 
an  oral  inquiry  (by  telephone  or  in  person) 
about  rates  and  yields  or  fees  does  not  trigger 
the  duty  to  provide  account  disclosures.  But. 
when  a  member  asks  for  written  information 
about  an  account  (whether  by  telephone,  in 
person,  or  by  other  means),  the  credit  union 
must  provide  disclosures  unless  the  account 
is  no  longer  offered  to  the  public. 

2.  General  requests.  When  member's  or 
potential  member's  request  disclosures  about 
a  type  of  account  (a  share  draft  account,  for 
example),  a  credit  union  that  offers  several 
variations  may  provide  disclosures  for  any 
one  of  them.  No  disclosures  need  be  made  to 
nonmembers,  though  a  credit  union  may 
provide  disclosures  to  nonmembers  within 
its  sole  discretion. 

3.  Timing  for  response.  Twenty  calendar 
days  is  a  reasonable  time  for  responding  to 
a  request  for  account  information  that  a 
member  does  not  make  in  person. 

(aH2HiiHAH2) 

1.  Recent  rates  Credit  unions  comply  with 
this  paragraph  if  they  disclose  an  interest  rate 
(or  dividend  rate  on  a  dividend-bearing  term 
share  account)  and  annual  percentage  yield 
accurate  within  the  seven  calendar  days 
preceding  the  date  they  send  the  disclosures. 

(aH2XiiHB) 

1.  Term.  Describing  the  maturity  of  a  term 
share  account  as  "1  year"  or  "6  months."  fof 
example,  illustrates  a  response  stating  the 
maturity  of  a  term  share  account  as  a  term 
rather  than  a  date  (e.g..  "June  1. 1995"). 

(b)  Content  of  Account  Disclosures 

(b)(1)  Rate  Information 

(b)(l)(i)  Annual  Percentage  Yield  and 
Dividend  Rate 

1.  Rate  disclosures.  In  addition  to  the 
dividend  rate  and  annual  percentage  yield, 
credit  unions  may  disclose  a  periodic  rate 
corresponding  to  the  dividend  rate.  No  other 
rate  or  yield  (such  as  "tax  effective  yield")  is 
permitted.  If  the  annual  percentage  yield  is 
the  same  as  the  dividend  rate,  credit  unions 
may  disclose  a  single  figure  but  must  use 
both  terms. 

2.  Fixed-rate  accounts.  For  fixed-rate  term 
share  accounts  paying  the  opening  rate  until 
maturity,  credit  unions  may  disclose  the 
period  of  time  the  dividend  rate  will  be  in 
effect  by  stating,  or  cross-referencing,  the 
maturity  date.  For  other  fixed-rate  accounts, 
credit  unions  may  use  a  date  (such  as  "This 
rate  will  be  in  effect  through  June  30, 1995") 
or  a  period  (such  as  "This  rate  will  be  in 
effect  for  at  least  30  days"). 

3.  Tiered-rate  accounts.  Each  dividea<J 
rate,  along  with  the  corresponding  annual 
percentage  yield  for  each  specified  balance 
level  (or  range  of  annual  percentage  yields, 
if  appropriate),  must  be  disclosed  for  tiered- 
rate  accounts.  (See  Appendix  A.  Part  I, 
Paragraph  D.) 

4.  Stepped-rate  accounts.  A  single 
composite  annual  percentage  yield  must  be 
disclosed  for  stepped-rate  accounts.  (See 
Appendix  A.  Part  I.  Paragraph  B.)  The 
dividend  rates  and  the  period  of  time  each 


will  be  in  effect  also  must  be  provided.  When 
the  initial  rate  offered  for  a  specified  time  on 
a  variable-rate  account  is  hig|her  or  lower 
than  the  rate  that  would  otherwise  be  paid 
on  the  account,  the  calculation  of  the  annual 
percentage  yield  must  be  made  as  if  for  a 
stepped-rate  account.  (See  Appendix  A.  Part 
I.  Paragraph  C) 

5.  Minimum  balance  accounts.  If  a  credit 
union  sets  a  minimum  balance  to  earn 
dividends,  the  credit  union  may,  but  need 
not.  state  that  the  annual  percentage  yield  is 
0%  for  those  days  the  balance  in  the  account 
drops  below  the  minimum  balance  level 
when  using  the  daily  balance  method.  Nor  is 
a  disclosure  of  0%  required  for  credit  unions 
using  the  average  daily  balance  method,  if 
the  member  feils  to  meet  the  minimum 
balance  required  for  the  average  daily 
balance  period. 

(b)(l)(ii)  Variable  Rates 
(bXDdiHB) 

1.  Determining  dividend  rates.  To  disclose 
how  the  dividend  rate  is  determined,  credit 
unions  must: 

i.  Identify  the  index  and  specific  margin. 
if  the  dividend  rate  is  tied  to  an  index. 

ii.  Slate  that  rate  changes  are  within  the 
credit  union's  discretion,  if  the  credit  union 
does  not  tie  changes  to  an  index. 

(b)(l)(iiHC) 

1.  Frequency  of  rate  changes.  A  credit 
union  reserving  the  right  to  change  rates  at 
its  discretion  must  state  the  fact  that  rates 
may  change  at  any  time. 

(bKWi)(D) 

1.  Limitations.  A  floor  or  ceiling  on  rates 
or  on  the  amount  the  rate  may  decrease  or 
increase  during  any  time  period  must  be 
disclosed.  Credit  unions  need  not  disclose 
the  absence  of  limitations  on  rate  changes. 

(bH2)  Compounding  and  Crediting 

(b)(2)(i)  Frequency 

t.  Ger»eral.  Descriptions  such  as 
"quarterly"  or  "monthly"  are  sufficient. 
Irregular  crediting  and  compounding  periods, 
such  as  if  a  cycle  is  out  short  at  year  end  for 
tax  reporting  purposes,  need  not  be 
disclosed. 

2.  Dividend  period.  For  dividend-bearing 
accounts,  the  dividend  period  must  be 
disclosed.  (A  specific  example  mu«!t  also  be 
given,  see  Appendix  B.  §B-l(c).)  The 
dividend  period  for  term  share  accounts 
generally  may  be  disclosed  as  the  account's 
term  (e.g..  two  >'ears). 

(b)(2)(ii)  Effect  of  Closing  an  Account 

1.  Deeming  an  account  closed.  A  credit 
union  may,  subject  to  state  or  other  law, 
provide  in  account  contracts  the  actions  by 
members  that  will  be  treated  as  closing  the 
account  and  that  will  result  in  the  forfeiture 
of  accrued  but  uncredited  dividends.  An 
example  is  the  withdrawal  of  all  funds  from 
the  account  prior  to  the  date  dividends  are 
credited.  Credit  unions  are  cautioned  that 
bylaw  requirements  may  prevent  a  credit 
union  fnxn  deeming  a  members  account 
closed  until  certain  time  periods  are 
extinguished  if  funds  remain  in  a  member's 
account.  NCUA  Standard  FCU  Bylaws.  Art. 
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III,  §  3  (members "have  at  least  6  months  to 
replenish  membership  share  before 
membership  terminates  and  account  is 
deemed  closed).  Such  bylaw  requirements 
may  not  be  overridden  without  proper 
agency  approval. 

(b)(3)  Balance  Information 

(b)(3)(i}  Minimum  Balance  Requirements 

1.  Par  value.  Credit  unions  must  disclose 
any  minimum  balance  required  to  open  the 
account,  to  avoid  the  imposition  of  a  fee,  or 
to  obtain  the  annual  percentage  yield.  Since 
members  cannot  generally  maintain  any 
accounts  until  the  par  value  of  the 
meml)ership  share  is  paid  in  fiiil,  this  section 
requires  that  credit  unions  disclose  the  par 
value  of  a  share  necessary  to  become  a 
member  and  maintain  accounts  at  the  credit 
union.  The  par  value  of  a  share  and  the 
minimum  balance  requirement  do  not  have 
to  be  the  same  amount  (e.g..  a  credit  union 
may  have  a  $5  par  value  for  a  membership 
share,  in  order  for  accounts  to  be  opened  and 
maintained,  and  a  SlOO  minimum  balance 
requirement,  in  order  for  the  account  to  earn 
dividends). 

2.  Disclosures.  The  explanation  of 
minimum  balance  computation  methods  may 
he  combined  with  the  balance  computation 
method  disclosures  (§  707.4(b)(3)(ii])  if  they 
are  the  same.  If  a  credit  union  uses  different 
cycles  for  determining  minimum  balance 
requirements  for  purfxises  of  assessing  fees 
and  for  paying  dividends,  the  credit  union 
must  disclose  the  specific  cycle  or  time 
period  used  for  each  purpose  (e.g.,  use  of  a 
midmonth  statement  cycle  for  determining 
dividends,  and  use  of  a  calendar  month  cycle 
for  determining  fees).  Credit  unions  may 
assess  fees  by  using  any  method.  If  fees  on 
one  account  are  tied  to  the  balance  in  another 
account,  such  provision  must  be  explained 
(e.g.,  if  share  draf^  fees  are  tied  to  a  minimum 
balance  in  the  regular  share  account  (or  a 
combination  of  the  share  draft  and  regular 
share  accounts),  the  share  draft  account  must 
explain  that  fact  and  how  the  balance  in  the 
regular  share  account  (or  both  accounts)  is 
determined).  The  fee  need  not  be  disclosed 
in  the  account  disclosures  if  the  fee  is  not 
imposed  on  that  account. 

(b)(3)(ii)  Balance  Computation  Method 

1.  Methc   s  and  periods.  Credit  unions  may 
use  different  methods  or  periods  to  calculate 
minimum  balances  for  purposes  of  imposing 
a  fee  (thf?  diily  balance  for  a  calendar  month, 
for  example)  and  accruing  dividends  (the 
average  dnily  balance  for  a  statement  period, 
for  example).  Each  method  and 
corresponding  period  must  be  disclosed. 

(b)(3)(iii)  When  dividends  begin  to  accrue 

1.  Additional  information.  Credit  unions 
must  include  a  statement  as  to  when 
dividends  l)egin  to  accrue  for  noncash 
deposits.  Credit  unions  may  disclose 
additional  information  such  as  the  time  of 
day  after  which  deposits  are  treated  as  having 
been  received  the  following  business  day, 
and  may  use  additional  descriptive  terms 
such  as  "ledger"  or  "collected"  balances  to 
disclose  when  dividends  l)egin  to  accrue. 
Under  the  ledger  t)alance  method,  dividends 
begin  to  accrue  on  the  day  of  deposit.  Under 


the  collected  t>alance  methods,  dividends 
begin  to  accrue  when  provisional  credit  is 
received  for  the  item  deposited. 

(b)(4)  Fees 

1.  TVpes  of  fees.  Fees  related  to  the  routine 
use  of  an  account  must  be  disclosed.  The 
following  are  types  of  fees  that  must  be 
disclosed  in  connection  with  an  account: 

i.  Maintenance  fees,  such  as  monthly 
service  fees. 

ii.  Fees  related  to  share  deposits  or 
withdrawals. 

iii.  Fees  for  special  services,  such  as  stop 
payment  fees,  fees  for  balance  inquiries  or 
verification  of  share  and  deposits,  fees 
associated  with  checks  returned  un[>aid,  fees 
for  regularly  sending  to  members  share  drafts 
that  otherwise  would  be  held  by  the  credit 
union,  and  overdraft  line  of  credit  access  fees 
(if  charged  against  the  share  account). 

iv.  Fees  to  open  or  to  close  an  account. 

V.  Fees  imposed  upon  dormant  or  inactive 
accounts. 

2.  Other  fees.  Credit  unions  need  not 
disclose  fees  such  as  the  following: 

i.  Fees  for  services  offered  to  members  and 
nonmembers  alike,  such  as  fees  for  certain 
travelers  checks,  for  wire  transfers  and 
automated  clearinghouse  (ACH)  transfers,  to 
process  credit  card  cash  advances,  or  to 
handle  U.S.  Savings  Bond  Redemption  (even 
if  different  amounts  are  charged  to  members 
and  nonmembers). 

ii.  Incidental  fees,  such  as  fees  associated 
with  state  escheat  laws,  garnishment  or 
attorneys  fees,  to  change  names  on  an 
account,  to  generate  a  midcycle  periodic 
statement,  to  wrap  loose  coins,  for 
photocopying  forms,  for  statements  returned 
to  the  credit  union  because  of  a  wrong 
address,  and  locator  fees. 

2.  Amount  of  fees.  Credit  unions  are 
cautioned  that  merely  providing  fee 
information  in  an  account  disclosure  may  not 
be  sufficient  to  gain  the  legal  right  to  impose 
the  fee  involved  under  applicable  law.  Credit 
unions  must  state  the  amount  and  conditions 
under  which  a  fee  may  be  imposed.  Naming 
and  describing  the  fee  typically  satisfies  this 
requirement.  Some  examples  are: 

i.  "S4.00  monthly  service  fee", 
ii.  S7.00  and  up"  or  "fee  depends  on  style 
of  checks  ordered"  for  check  printing  fees. 

3.  Tied-accounts.  Credit  unions  must  state 
if  fees  that  may  be  assessed  against  an 
account  are  tied  to  other  accounts  at  the 
credit  union.  For  example,  if  a  credit  union 
ties  the  fees  payable  on  a  sharp  draft  account 
to  balances  held  in  the  share  draft  account 
and  in  a  regular  share  account,  the  share  draft 
account  disclosures  must  state  that  fact  and 
explain  how  the  fee  is  determined. 

4.  Regulation  E  statements.  Some  fees  are 
required  to  be  disclosed  under  both 
Regutetion  E  (12  CFR  205.7)  and  part  707.  If 
such  fees,  such  as  ATM  transaction  fees,  are 
disclosed  on  a  Regulation  E  statement,  they 
need  not  be  disclosed  again  on  a  periodic 
statement  required  under  part  707. 

(b)(5)  Transaction  Limitations 

1.  General  rule.  Examples  limitations  on 
the  numl)er  of  dollar  amount  of  share 
deposits  or  withdrawals  that  credit  unions 
must  disclose  are: 


i.  Limits  on  the  number  of  share  drafts  or 
checks  that  may  be  written  on  an  account  for 
a  given  time  period. 

ii.  Limits  on  withdrawals  or  share  deposits 
during  the  term  of  a  term  share  account. 

iii.  Limitations  required  by  Regulation  D. 
such  as  the  niunber  of  withdrawals  permitted 
from  money  market  share  accounts  by  check 
to  third  parties  each  month  (credit  unions 
need  not  disclose  reservation  of  right  to 
require  a  notice  for  withdrawals  from 
accounts  required  by  federal  or  state  law). 

(b)(6)  Features  of  Term  Share  Accounts 

(b)(6)(i)  Time  Requirements 

1.  "Callable"  term  share  accounts.  In 
addition  to  the  maturity  date,  credit  unions 
must  state  the  date  or  the  circumstances 
under  which  the  credit  union  may  redeem  a 
term  share  account  at  the  credit  union's 
option  (a  "callable"  term  share  account). 

(b)(6)(ii)  Early  Withdrawal  Penalties 

1.  General.  The  term  "pwnalty"  may,  but 
need  not.  be  used  to  describe  the  loss  that 
may  be  incurred  by  members  for  early 
withdrawal  of  funds  from  term  share 
accounts. 

2.  Examples.  Examples  of  early  withdrawal 
penalties  are: 

i.  Monetary  |}enalties,  such  a  specific 
dollar  amount  (e.g.,  "$10.00")  or  a  specific 
days'  worth  of  dividends  (e.g.,  "seven  days' 
dividends  plus  accrued  but  uncredited 
dividends,  but  only  if  the  account  is  closed"). 

ii.  Adverse  changes  to  terms  such  as  the 
lowering  of  the  dividend  rate,  annual 
percentage  yield,  or  reducing  the 
compounding  or  crediting  frequency  for 
funds  remaining  in  shares  or  on  deposit. 

iii.  Reclamation  of  bonuses. 

3.  Relation  to  rules  for  IRAs  or  similar 
plans.  Penalties  imposed  by  the  Internal 
Revenue  Code  for  certain  withdrawals  from 
IRAs  or  similar  pension  or  savings  plans  are 
not  early  withdrawal  penalties  for  purposes 
of  this  regulation. 

4.  Disclosing  penalties.  Penalties  may  be 
stated  in  months,  whether  credit  unions 
assess  the  penalty  using  the  actual  number  of 
days  during  the  period  or  using  another 
method  such  as  a  number  of  days  that  occurs 
in  any  actual  sequence  of  the  total  calendar 
months  involved.  For  example,  stating  "one 
month's  dividends"  is  permissible,  whether 
the  credit  union  assesses  30  days'  dividends 
during  the  month  of  April,  or  selects  a  time 
period  between  28  and  31  days  for 
calculating  the  dividends  for  all  early 
withdrawals  regardless  of  when  the  penalty 
is  assessed. 

(b)(6)(iv)  Renewal  Policies 

1.  Rollover  term  share  accounts.  Credit 
unions  are  not  required  to  provide  a  grace 
period,  to  pay  dividends  during  the  grace 
period,  or  to  disclose  whether  or  not 
dividends  will  be  paid  during  the  grace 
period.  Credit  unions  offering  a  grace  period 
on  term  share  accounts  must  give  the  length 
of  the  grace  period.  Commentary,  Appendix 
B,  Model  Clauses,  §B-l(i)(iv). 

2.  Nonrollover  term  share  accounts.  Credit 
unions  that  pay  dividends  on  funds 
following  the  maturity  of  term  share  accounts 
that  do  not  renew  automatically  need  not 


state  the  rate  (or  annual  percentage  yield) 
that  may  be  paid. 

(l)j(7l  Bonuses 

1.  General.  Credit  unions  arc  required  to 
stale  the  amount  and  type  of  bonus,  and 
disclose  any  minimum  balance  or  time 
requirement  to  obtain  the  bonus  and  when 
the  bonus  will  be  provided.  If  the  minimum 
balance  or  time  requirement  is  otherwise 
required  to  be  disclosed,  credit  unions  need 
not  duplicate  the  disclosure  for  purposes  of 
this  paragraph. 

(b)(8)  Nature  of  Dividends 

1.  General.  Dividends  are  not  payable  until 
declared  and  unless  sufficient  current  and 
undivided  earnings  are  available  after 
required  transfers  to  reserves  at  the  close  of 

a  dividend  period.  A  disclosure  explaining 
dividends  educates  members  and  protects 
credit  unions  in  the  event  that  a  prospective 
dividend  cannot  be  paid,  or  is  not  properly 
paj-able.  This  disclosure  is  required  for  all 
dividend-bearing  share  accounts.  Term  share 
accounts  need  not  include  a  statement 
regarding  the  nature  of  dividends. 

2.  State-chartered  credit  unions  with 
interest-bearing  deposit  accounts.  State  law 
controls  the  nature  of  accounts  (i.e.,  whether 
an  account  is  a  share  account  or  a  deposit 
account).  If  a  member  of  a  state-chartered 
crodit  union  is  opening  only  an  interest- 
bearing  deposit  account,  or  is  requesting 
account  disclosures  only  for  an  interest- 
bearing  deposit  account  (if  state  law  requires 
the  depositor  to  hold  a  share  account),  the 
disclosures  must  generally  include  the 
ft)llowing  information  on  any  dividend- 
bearing  share  portion  of  the  account  (e.g., 
mambership  share):  the  par  value  of  a  share: 
a  statement  that  the  portion  of  the  deposit 
that  represents  the  par  value  of  the 
membership  share  will  earn  dividends,  and 
that  dividends  are  paid  from  current  income 
and  available  earnings  after  required  transfers 
to  reserves.  Further  additional  disclosures, 
such  as  a  separate  dividend  rate  and  annual 
percentage  yield  for  the  membership  share. 
iiro  not  required  (if  the  additional  disclosures 
would  agree  with  the  remainder  of  the 
nccDLint  which  is  invested  in  an  interest- 

tit'a ring  deposit). 

(c)  .\otice  to  Existing  Accountholders 

1   General.  Only  members  who  receive 
periodic  statements  (provided  regularly  at 
least  four  times  per  year)  and  who  hold 
aconunts  of  the  type  offered  by  the  credit 
union  as  of  the  compliance  date  of  part  707 
(generally  January  1, 1995)  must  receive  the 
notice.  If  following  receipt  of  the  notice 
members  request  disclosures,  credit  unions 
have  twenty  calendar  days  from  receipt  of  the 
request  to  provide  the  disclosures.  Rate  and 
annual  percentage  yield  information  in  such 
disclosures  must  conform  to  that  required  for 
disclosures  upon  request.  As  an  alternative  to 
including  the  notice  in  or  on  the  periodic 
statement,  the  final  rule  permits  credit 
unions  to  send  the  account  disclosures 
them.selves.  as  long  as  they  are  sent  at  the 
same  time  as  the  periodic  statement  (the 
disclosures  may  be  mailed  either  with  the 
periodic  statement  or  separately). 

2.  Form  of  the  notice.  The  notice  may  be 
included  on  the  periodic  statement,  in  a 


member  newsletter,  or  on  a  statement  stuffer 
or  other  insert,  if  it  is  clear  and  conspicuous. 
The  notice  cannot  be  sent  in  a  separate 
mailing  from  the  periodic  statement. 

3.  Timing.  The  notice  may  accompany  the 
first  periodic  statement  after  the  compliance 
date  for  part  707,  or  the  periodic  statement 
for  the  first  cycle  t>eginning  after  that  date. 
For  example,  a  credit  union's  statement  cycle 
is  December  15, 1994-January  14, 1995.  The 
statement  is  mailed  on  January  15,  The  next 
cycle  is  January  15, 1995  through  February 
14, 1995,  and  the  statement  for  that  cycle  is 
mailed  on  February  15.  The  credit  union  may 
provide  the  notice  either  on  or  with  the 
January  15  statement  or  on  or  with  the 
February  15  statement,  as  it  covers  the  first 
cycle  after  January  1, 1995. 

4.  Early  compliance.  Credit  unions  that 
provide  the  notice  to  existing  members  prior 
to  the  compliance  date  of  part  707,  must  be 
prepared  to  provide  accurate  and  timely 
disclosures  when,  following  receipt  of  the 
notice,  members  ask  fqr  account  disclosures. 
Such  disclosures  must  be  provided  even  if 
they  are  requested  before  the  compliance 
date  of  part  707.  Credit  unions  who  provide 
early  notice  to  existing  members  need  to 
comply  with  other  aspects  of  part  707,  but 
need  not  provide  disclosures  already 
provided  in  compliance  with  part  707. 

Section  707.5— Subsequent  Disclosures 

(a)  Change  in  Terms 

(a)(1)  Advance  Notice  required 

1.  Form  of  notice.  Credit  unions  may 
provide  a  change-in-term  notice  on  or  with 
a  regular  periodic  statement  or  in  another 
mailing  (such  as  a  highlighted  portion  of  a 
newsletter  or  statement  stuffer  insert).  If  a 
credit  union  provides  notice  through  revised 
account  disclosures,  the  changed  term  must " 
be  highlighted  in  some  manner.  For  example, 
credit  unions  may  state  that  a  particular  fee 
has  been  changed  (also  specifving  the  new 
amount)  or  use  an  accompanying  letter  tl.ul 
refers  to  the  changed  term.  Credit  unions  are 
cautioned  that  unless  credit  unions  have 
reserved  the  right  to  change  terms  in  the 
account  agreement  or  disclosures,  a  change- 
in-terms  notice  may  not  be  sufficient  to 
amend  the  terms  under  applicable  law. 

2.  Effective  date.  An  example  of  a  language 
for  disclosing  the  effective  date  of  a  change 
is:  "As  of  May  11,  1995". 

3.  Terms  that  change  upon  the  occurrence 
of  an  event.  A  credit  union  offering  terms 
that  will  autc  r.iulically  change  upon  the 
occurrence  of  a  stated  event  need  not  send 
an  advance  notice  of  the  change  provided  the 
credit  union  fully  describes  the  conditions  of 
the  change  in  the  account  opening 
disclosures  (and  sends  any  change-in-term 
notices  regardless  of  whether  the  changed 
tenm  affects  that  memt)er's  account  at  that 
time). 

4.  Examples.  Examples  of  changes  not 
requiring  an  advance  change-in-terms  notice 
are: 

i.  The  termination  of  employment  for 
employee-members  for  whom  account 
maintenance  or  activity  fees  were  waived 
during  their  employment  by  the  credit  union. 

ii.  The  expiration  of  one  year  in  a 
promotion  described  in  the  account  opening 


disclosures  to  "waive  S4.00  monthly  service 
charges  for  one  year". 

(a)(2)  No  Notice  Required 

(a)(2)(iil  Check  Printing  Fees 

1.  Increase  in  fees.  A  notice  is  not  required 
for  an  increase  in  fees  for  printing  share 
drafts  (or  deposit  and  withdrawal  slips)  even 
if  the  credit  union  adds  some  amount  to  the 
price  charged  by  the  vendor. 

(b)  Notice  Before  Maturity  for  Term  Share 
Accounts  Longer  Than  One  Month  That 
Renew  Automatically. 

1.  Maturity  dates  on  nonbu.':inpss  da\s.  In 
determining  the  tenn  of  a  term  share  account, 
credit  unions  may  disregard  the  fact  that  the 
term  will  be  e:<tended  beyond  the  disclosed 
number  of  days  if  the  maturity  date  falls  on 

a  nonbusiness  day.  For  example,  a  holiday  or 
weekend  may  cause  a  "one-vear  '  term  share 
account  to  extend  beyond  365  davs  (or  366. 
in  a  leap  year),  or  a  "one-month  "term  shan- 
account  to  extend  beyond  31  days. 

2.  Disclosing  when  rules  will  be 
determined.  Ways  to  disclose  when  the 
annual  percentage  yield  will  be  available 
include  the  use  of: 

i.  A  specific  date,  such  as  "October  28". 

ii.  A  date  that  is  easily  discernible,  such  as 
"the  Tuesday  prior  to  the  maturity  date 
stated  on  the  notice"  or  "as  of  the  maturity 
date  stated  on  this  notice". 

3.  Alternative  timing  rule.  Under  the 
alternative  timing  rule,  a  credit  union  that 
offers  a  10-day  grace  period  would  have  to 
provide  the  disclosures  at  least  10  calendar 
days  prior  to  the  scheduled  maturity  date. 

4.  Club  accounts.  If  members  have  agreed 
to  the  transfer  of  payments  from  another 
account  to  a  club  term  share  account  for  the 
next  club  period,  the  credit  union  must 
comply  with  the  requirements  for 
automatically  renewable  term  share 
accounts — even  though  members  may 
withdraw  funds  from  the  club  account  at  the 
end  of  the  current  club  period. 

5.  Renewal  of  a  term  share  account.  In  the 
case  of  a  change-in-terms  that  becomes 
effective  if  a  rollover  term  share  account  is 
subsequently  renewed: 

i.  If  the  change  is  initiated  by  the  credit 
union,  the  disclosure  requirements  of  this 
paragraph.  (Section  707.5(a)  applies  if  the 
change  becomes  effective  prior  to  the 
maturity  of  the  existing  term  share  account.) 

ii.  If  the  change  is  initiated  by  the  member, 
the  account  opening  disclosure  requirements 
of  §  707.4(b).  (If  the  notice  requir"'1  bv  this 
paragraph  has  been  provided,  crcd.l  .uiions 
may  give  new  account  disclosures  or 
disclosures  that  reflect  the  new  term.) 

6.  Example.  If  a  member  receives  a  notice 
prior  to  maturity  on  a  one-year  term  share 
account  and  requests  a  rollover  to  a  six- 
month  account,  the  credit  union  must 
provide  either  account  opening  disclosures 
including  the  new  maturity  date  or.  if  all 
other  terms  previously  disclosed  in  the 
prematurity  notice  rcmaii  the  same,  only  the 
new  maturity  date. 

(b)(1)  Maturities  of  Longer  Than  One  Year  ' 

1.  Highlighting  changed  terms.  Credit 
unions  need  not  highlight  terms  that  have 
changed  since  the  last  account  disclosures 
were  provided. 
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(c)  Notice  for  Term  Share  Accounts  One 
Month  or  Less  That  Renew  Automatically 

1.  Providing  disclosures  within  a 
reasonable  time.  Generally,  20  calendar  days 
after  an  account  renews  is  a  reasonable  time 
for  providing  disclosures.  For  term  share 
accounts  shorter  than  20  days,  disclosures 
should  be  given  prior  to  the  next  scheduled 
renewal  date.  For  example,  if  a  term  share 
account  automatically  renews  every  seven 
days,  disclosures  about  an  account  that 
renews  on  Wednesday,  December  6, 1995. 
should  be  given  prior  to  Wednesday, 
December  13. 1995. 

(d)  Notice  Before  Maturity  for  Term  Share 
Accounts  Longer  Than  One  Year  That  Do  not 
Renew  Automatically 

1.  Subsequent  account.  When  funds  are 
transferred  following  maturity  of  a 
nonrollover  term  share  account,  credit 
unions  need  not  provide  account  disclosures 
unless  a  new  account  is  established. 

Section  707.6 — Periodic  Statement 
Disclosures 

(a)  Rule  When  Statement  and  Crediting 
Periods  Vary 

1.  General.  Credit  unions  are  not  required 
to  provide  periodic  statements.  If  they 
provide  periodic  statements,  disclosures 
need  only  be  furnished  to  the  extent 
applicable.  For  example,  if  no  dividends  are 
earned  for  a  statement  period,  credit  unions 
need  not  state  that  fact.  Or.  credit  unions  may 
disclose  "SO"  dividends  earned  and  "0%" 
annual  percentage  yield  earned. 

2.  Regulation  E  interim  statements.  When 
a  credit  union  provides  regular  quarterly 
statements,  and  in  addition  provides  a 
monthly  interim  statement  to  comply  with 
Regulation  E,  the  interim  statement  need  not 
comply  with  this  section  unless  it  states 
dividend  or  rate  information.  (See  12  CFR 
205.9).  For  credit  unions  that  choose  not  to 
treat  Regulation  E  activity  statements  as  part 
707  fteriodic  statements,  the  qu{irterly 
periodic  statement  must  reflect  the  annual 
percentage  yield  earned  and  dividends 
earned  for  the  full  quarter.  However,  credit 
unions  choosing  this  option  need  not 
redisclose  fees  already  disclosed  on  an 
interim  Regulation  E  activity  statement  on 
the  quarterly  periodic  statement.  For  credit 
unions  that  choose  to  treat  Regulation  E 
activity  statements  as  part  707  periodic 
statements,  the  Regulation  E  statement  must 
meet  all  part  707  requirements. 

3.  Combined  statements.  Credit  unions 
may  provide  certain  information  about  an 
account  (such  as  a  money  market  share 
account  or  regular  share  account)  on  the 
periodic  statement  for  another  account  (such 
as  a  share  draft  account)  without  triggering 
the  disclosures  required  by  this  section,  as 
long  as: 

i.  The  information  is  limited  to  information 
such  as  the  account  number,  the  type  of 
account,  balance  information, 
accountholders'  names,  and  social  security  or 
tax  identiflcation  number:  and 

ii.  The  credit  union  also  provides  members 
a  periodic  statement  complying  with  this 
section  for  the  account  (the  money  market 
share  account  or  regular  share  account,  in  the 
example). 


4.  Other  information.  Additional 
information  that  may  be  given  on  or  with  a 
periodic  statement,  includes: 

i.  Dividend  rates  and  corresponding 
periodic  rates  to  the  dividend  rale  applied  to 
balances  during  the  statement  period. 

ii.  The  dollar  amount  of  dividends  earned 
year-to-date. 

iii.  Bonuses  paid  (or  any  de  minimis 
consideration  of  SIC  or  less). 

iv.  Fees  for  other  products,  such  as  safe 
deposit  boxes. 

V.  Accounts  not  covered  by  the  periodic 
statement  disclosure  requirements  (passbook 
and  term  share  accounts)  may  disclose  any 
information  on  the  statement  related  to  such 
accounts,  so  long  as  such  information  is 
accurate  and  not  misleading. 

5.  When  statement  and  crediting  periods 
vary.  This  rule  permits  credit  unions,  on 
dividend-bearing  share  accounts,  to  report 
the  annual  percentage  yield  earned  and  the 
amount  of  dividends  earned  on  a  statement 
other  than  on  each  periodic  statement  when 
the  dividend  period  does  not  agree  with, 
varies  from,  or  is  different  than,  the  statement 
period.  For  dividend-bearing  share  accounts, 
credit  unions  may  disclose  the  required 
information  either  upon  each  periodic 
statement,  or  on  the  statement  on  which 
dividends  are  actually  earned  (credited  or 
posted)  to  the  member's  account.  In  addition, 
for  accounts  using  the  average  daily  balance 
method  of  calculating  dividends,  when  the 
average  daily  balance  period  and  the 
statement  periods  do  not  agree,  vary  or  are 
different,  credit  unions  may  also  report 
annual  percentage  yield  earned  and  the 
dollar  amount  of  dividends  earned  on  the 
periodic  statement  on  which  the  dividends  or 
interest  is  earned.  For  example,  if  a  credit 
union  has  quarterly  dividend  jjeriods,  or  uses 
a  quarterly  average  daily  balance  on  an 
account,  the  first  two  monthly  statements 
may  not  state  annual  percentage  yield  earned 
and  dividends  earned  figures;  the  third 
"monthly"  statement  will  reflect  the 
dividends  earned  and  the  annual  percentage 
yield  earned  for  the  entire  quarter.  The  fees 
imposed  disclosure  must  be  given  on  the 
periodic  statement  on  which  they  are 
imposed. 

6.  Length  of  the  period.  Credit  unions  must 
disclose  the  length  of  both  the  dividend 
period  (or  average  daily  balance  calculation 
period)  and  the  statement  period.  For 
example,  a  statement  could  disclose  a 
statement  period  of  April  16  through  May  15 
and  further  state  that  "the  dividends  earned 
and  the  annual  percentage  yield  earned  are 
based  on  your  dividend  period  (or  average 
daily  balance)  for  the  period  April  1  through 
April  30." 

7.  Dividend  period  more  frequent  than 
statement  period.  Credit  unions  that 
calculate  dividends  on  a  monthly  basis,  but 
send  statements  on  a  quarterly  basis,  may 
disclose  a  single  dividend  (and  annual 
percentage  yield  earned)  figure. 
Alternatively,  a  credit  union  may  disclose 
three  dividends  earned  and  three  annual 
percentage  yield  earned  figures,  one  of  each 
month  in  the  quarter,  as  long  as  the  credit 
union  states  the  number  of  days  (or 
beginning  and  ending  date)  in  each  dividend 
period  if  it  varies  from  the  statement  period. 


8.  Additional  voluntary  disclosures.  For 
credit  unions  not  disclosing  the  annual 
percentage  yield  earned  and  dividends 
earned  on  all  periodic  statements,  credit 
unions  may  place  a  notice  on  statements 
without  dividends  and  annual  percentage 
yield  earned  figures,  that  the  annual 
percentage  yield  earned  and  dollar  amount  of 
dividends  earned  will  appear  on  the  first 
statement  at  the  close  of  the  dividend  (pr 
average  daily  balance)  period,  or  similar 
wording.  Credit  unions  may  also  choose  to 
include  a  telephone  number  to  call  for 
interim  information,  if  desired  by  a  member. 

(b)  Statement  Disclosures 

(b)(Jj  Annual  Percentage  Yield  Earned 

1.  Ledger  and  collected  balances.  Credit 
unions  that  accrue  interest  using  the 
collected  balance  method  may  use  either  the 
ledger  or  collected  balance  methods  to 
determine  the  balance  used  to  determine  the 
annual  percentage  yield  earned.  Ledger 
balance  means  the  record  of  the  balance  in 
a  member's  account,  as  per  the  credit  union's 
records.  (The  ledger  balance  may  reflect 
additions  and  deposits  for  which  the  credit 
union  has  not  yet  received  final  pa\Tnent). 
Collected  balance  means  the  record  of 
balance  in  a  member's  account  reflecting 
collected  funds,  that  is,  cash  or  checks 
deposited  in  the  credit  unioh  which  have 
been  presented  for  payment  and  for  which 
payment  has  actually  been  received.  (See 
Regulation  CC,  12  CFR  229.14). 

(b)(2)  Amount  of  Dividends  or  Interest 

1.  Definition  of  earned.  The  term  "earned" 
is  defined  to  include  dividends  and  interest 
either  "accrued"  or  "paid  and  credited." 
Credit  unions  may  use  either  the  "ledger"  or 
the  "collected"  balance  for  either  option. 
(See  commentary  to  §  707. 2(t).) 

2.  Accrued  interest.  Credit  unions  must 
state  the  amount  of  interest  that  accrued 
during  the  statement  period,  even  if  it  was 
not  credited. 

3.  Terminology.  In  disclosing  dividends 
earned  for  the  period,  credit  unions  must  use 
the  term  "dividends"  or  terminology  such  as: 
"Dividends  paid,"  to  describe  dividends  that 
have  been  credited;  "Dividends  accrued,"  to 
indicate  that  dividends  are  not  yet  credited. 

4.  Closed  accounts.  If  a  member  closes  an 
account  between  crediting  periods  and 
forfeits  accrued  dividends,  the  credit  union 
may  not  show  any  figures  for  "dividends 
earned"  or  annual  percentage  yield  earned 
for  the  period  (other  than  zero,  at  the  credit 
union's  option). 

5.  Extraordinary  dividends.  Extraordinary 
dividends  are  not  a  component  of  the  annual 
percentage  yield  earned  or  the  dividend  rate, 
but  are  an  addition  to  the  member's  account. 
The  dollar  amount  of  the  extraordinary 
dividends  paid,  denoted  as  a  separate, 
identified  figure,  must  be  disclosed  on  the 
periodic  statement  on  which  the 
extraordinary  dividends  are  earned.  A  credit 
union  may  also  disclose  information 
regarding  the  calculation  of  the  extraordinary 
dividends,  and  additional  annual  percentage 
yield  earned  and  dividend  rate  figures  taking 
into  account  the  extraordinary  dividend,  so 
long  as  such  information  is  accurate  and  not 
misleading. 


(b)(3)  Fees  Imposed 

1.  General.  Periodic  statements  must  state 
fees  disclosed  under  §  707.4(b)  that  were 
debited  to  the  account  during  the  statement 
period,  even  if  assessed  for  an  earlier  period. 

2.  Itemizing  fees  by  type.  In  itemizing  fees 
imposed  more  than  once  in  the  period,  credit 
unions  may  group  fees  if  they  are  the  same 
typ&  But,  the  description  must  make  clear 
that  the  dollar  figure  represents  more  than  a 
single  fee,  for  example,  "total  fees  for  checks 
written  this  period." 

Examples  of  fees  that  may  not  he  grouped 
together  are: 

i.  Monthly  maintenance  with  excess 
activity  fees. 

ii.  '"Transfer"  fees,  if  different  dollar 
amounts  are  imposed — such  as  $.50  for  share 
deposits  and  $1.00  for  withdrawals. 

iii.  Fees  for  electronic  fund  transfers  with 
fees  for  other  services,  such  as  balance 
inquiry  or  maintenance  fees. 

3.  Identifying  fees.  Statement  details  must 
enable  the  member  to  identify  the  specific 
fee.  For  example: 

i.  Oedit  unions  may  use  a  code  to  identify 
a  particular  fee  if  the  code  is  explained  on 
the  periodic  statement  or  in  documents 
accompanying  the  statement. 

ii.  Credit  unions  using  debit  slips  may 
disclose  the  date  the  fee  was  debited  on  the 
periodic  statement  and  show  the  amount  and 
type  of  fee  on  the  dated  debit  slip. 

4.  Relation  to  Regulation  E.  Disclosure  of 
fees  in  compliance  with  Regulation  E 
complies  with  this  section  for  fees  related  to 
electronic  fund  transfers  (for  example, 
totaling  all  electronic  funds  transfer  fees  in 

a  single  figure). 

(b)(4)  Length  of  Period 

1.  General.  Credit  unions  providing  the 
beginning  and  ending  dates  of  the  period 
must  make  clear  whether  both  dates  are 
included  in  the  period.  For  example,  stating 
"April  1  through  April  30"  would  clearly 
indicate  that  both  April  1  and  April  30  are 
included  in  the  period. 

2.  Opening  or  closing  an  account  mid- 
cycle.  If  an  account  is  opened  or  closed 
during  the  period  for  which  a  statement  is 
sent,  credit  unions  must  calculate  the  annual 
percentage  yield  earned  based  on  account 
balances  for  each  day  the  account  was  open. 

Section  707.7 — Payment  of  Dividends 
(a)  Permissible  Methods 

1 .  Prohibited  calculation  methods. 
Calculation  methods  that  do  not  comply  with 
the  requirement  to  pay  dividends  on  the  full 
amount  of  principal  in  the  account  each  day 
include: 

i.  The  "rollback"  method,  also  known  as 
the  "grace  period"  or  "in  by  the  10th" 
method,  where  credit  unions  pay  dividends 
on  the  lowest  balance  in  the  account  for  the 
period. 

ii.  The  "increments  of  pwr  value"  method, 
where  credit  unions  only  pay  dividends  on 
full  shares  in  an  account,  e.g..  a  credit  union 
with  $5  par  value  shares  pays  dividends  on 
S20  of  a  $24  account  balance. 

iii.  The  "ending  balance"  method,  where 
credit  unions  pay  dividends  on  the  balance 
in  tho  account  at  the  end  of  the  period. 


iv.  The  "investable  balance"  method, 
where  credit  unions  pay  dividends  on  a 
percentage  of  the  balance,  excluding  an 
amount  credit  unions  set  aside  for  reserve 
requirements. 

V.  The  "low  balance"  method,  where  credit 
unions  pay  dividends  on  the  lowest  balance 
in  the  account  for  any  day  in  that  period. 

2.  Use  of  365-day  basis.  Credit  unions  may 
apply  a  daily  periodic  rate  that  is  greater  than 
V3B5  of  the  dividend  rate — such  as  V360  of  the 
dividend  rate — as  long  as  it  is  applied  365 
days  a  year. 

3.  Periodic  dividend  payments.  A  credit 
union  can  pay  dividends  each  day  on  the 
account  and  still  make  uniform  dividend 
pa>'ments.  For  example,  for  a  one-year  term 
share  account,  a  credit  union  could  make 
monthly  dividend  payments  that  are  equal  to 
Vj2  of  the  amount  of  dividends  that  will  be 
earned  for  a  365-day  period  (or  11  uniform 
monthly  payments — each  equal  to  roughly 
V12  of  the  total  amount  of  dividends — and 
one  payment  that  accounts  to  the  remainder 
of  the  total  amount  of  dividends  earned  for 
the  period). 

4.  Leap  year.  Credit  unions  may  apply  a 
daily  rate  of  Miw;  or  Vaes  of  the  dividend  rate 
for  366  days  in  a  leap  year,  if  the  account  will 
earn  dividends  for  February  29. 

5.  Maturity  of  term  share  accounts.  Credit 
unions  are  not  required  to  pay  dividends 
after  term  share  accounts  mature.  Examples 
include: 

i.  During  any  grace  period  offered  by  a 
credit  union  for  an  automatically  renewable 
term  share  account,  if  the  member  decides 
during  that  period  not  to  renew  the  account. 

ii.  Following  the  maturity  of  nonrollover 
term  share  accounts. 

iii.  When  the  maturity  date  falls  on  a 
holiday,  and  the  member  must  wait  until  the 
next  business  day  to  obtain  the  funds. 

6.  Dormant  accounts.  Credit  unions  must 
pay  dividends  on  funds  in  an  account,  even  • 
if  inactivity  or  the  infrequency  of 
transactions  would  permit  the  credit  union  to 
consider  the  account  to  be  "inactive"  or 
"dormant"  (or  similar  status)  as  defined  by 
state  or  other  law  or  the  account  contract. 

7.  Insufficient  funds.  Credit  unions  are  not 
required  to  p?v  dividends  on  checks  or  share 
drafts  deposittd  to  a  member's  account  that 
are  returned  for  insufficient  funds.  If  a  credit 
union  accrues  dividends  on  a  check  that  it 
later  determines  is  not  good,  it  may  deduct 
from  the  accrued  dividends  any  dividends 
attributed  to  the  proceeds  of  the  returned 
check.  If  dividends  have  already  been 
credited  before  the  credit  union  determines 
the  item  has  insufficient  funds,  the  credit 
union  may  deduct  the  amount  of  the  check 
and  associated  dividends  from  the  account 
balance.  The  amount  deducted  will  not  be 
reflected  in  the  dividend  amount  and  annual 
percentage  yield  earned  reported  for  the  next 
period. 

8.  Account  drawn  below  par  value  of  a 
share.  If  a  member  draws  his  or  her  account 
below  the  par  value  of  a  share,  dividends 
would  continue  to  accrue  on  the  account  so 
long  as  any  minimum  balance  requirement  is 
met.  However,  under  the  NCUA  Standard 
FCU  Bylaws,  if  a  member  who  reduces  his  or 
her  share  balance  below  the  value  of  a  par 
value  share  and  does  not  increase  the  balance 


within  at  least  six  month'   the  credit  union 
may  terminate  the  memljtif 's  membership. 
State-chartered  credit  unions  may  have 
similar  termination  provisions. 

(a)(2)  Determination  of  Minimum  Balance  to 
Earn  Dividends 

1.  General.  Credit  unions  may  set 
minimum  balance  requirements  that  must  be 
met  in  order  to  earn  dividends.  However, 
credit  unions  must  use  the  same  method  to 
determine  a  minimum  balance  required  to 
earn  dividends  as  they  use  to  determine  the 
balance  upon  which  dividends  will  accrue 
and  pay.  For  example,  a  credit  union  that 
calculates  dividends  on  the  daily  balance 
method  must  use  the  daily  balance  method 
to  determine  if  the  minimum  balance  to  earn 
dividends  has  been  met.  Similarly,  a  credit 
union  that  calculates  dividends  on  the 
average  daily  balance  method  must  use  the 
average  daily  balance  method  to  determine  if 
the  minimum  to  earn  dividends  has  been 
met.  Credit  unions  may  have  a  par  value  of 

a  share  that  is  different  from  the  minimum 
balance  requirement  to  earn  dividends,  (See 
commentary  to  §  707.4(b)(3)(i)). 

2.  Daily  balance  accounts.  Credit  unions 
that  require  a  minimum  balance  to  earn 
dividends  may  choose  not  to  pay  dividends 
for  days  when  the  balance  drops  below  the 
required  minimum  balance  if  they  use  the 
daily  balance  method  to  calculate  dividends. 
For  example,  a  credit  union  could  set  a 
minimum  daily  balance  level  of  $200  and 
pay  dividends  only  those  days  the  $200  daily 
balance  is  maintained. 

3.  Average  daily  balance  accounts.  Credit 
unions  that  require  a  minimum  balance  to 
earn  dividends  may  choose  not  to  pay 
dividends  for  the  average  daily  balance 
calculation  period  in  which  the  average  daily 
balance  drops  below  the  required  minimum, 
if  they  use  the  average  daily  balance  method 
to  calculate  dividends.  For  example,  a  credit 
union  could  set  a  minimum  average  daily 
balance  level  of  $200  and  pay  dividends  only 
if  the  $200  average  daily  balance  is  met  for 
the  calculation  period. 

4.  Beneficial  method.  Credit  unions  may 
not  require  members  to  maintain  both  a 
minimum  daily  balance  and  a  minimum 
average  daily  balance  to  earn  dividends,  such 
as  by  requiring  the  member  to  maintain  a 
$500  daily  balance  and  a  prescribed  average 
daily  balance  (whether  higher  or  lower).  But 
a  credit  union  could  offer  a  minimum 
balance  to  earn  dividends  that  includes  an 
additional  method  that  is  "unequivocally 
beneficial"  to  the  member  such  as  the 
following: 

i.  A  credit  union  using  the  daily  balance 
method  to  calculate  dividends  and  requiring 
a  $500  minimum  daily  balance  could  choose 
to  pay  dividends  on  the  account  (for  those 
days  the  minimum  balance  is  not  met)  as 
long  as  the  member  maintained  an  average 
daily  balance  throughout  the  month  of  S400. 

ii.  A  credit  union  using  the  average  daily 
balance  method  to  calculate  dividends  and 
requiring  a  $400  minimum  average  daily 
balance  could  choose  to  pay  dividends  on  the 
account  as  long  as  the  member  maintained  a 
daily  balance  of  $500  for  at  least  half  of  the 
days  in  the  period. 

iii.  A  credit  union  using  either  the  daily 
balance  method  or  average  daily  balance 
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method  to  calculate  dividends  that  requires: 
(A)  a  S500  daily  balance;  or  (B)  a  S400 
average  daily  balance  to  pay  dividends  on  the 
account. 

5.  Paying  on  full  balance.  Credit  unions 
must  pay  dividends  on  the  full  balance  in  the 
account  that  meets  the  required  minimum 
balance.  For  example,  if  S300  is  the 
minimum  daily  balance  required  to  earn 
dividends,  and  a  memt>er  deposits  S500,  the 
credit  union  must  pay  the  stated  dividend 
rate  on  the  full  S500  and  not  just  on  the  $200. 

6.  Negative  balances  prohibited.  Credit 
unions  must  treat  a  negative  account  balance 
as  zero  to  determine: 

i.  The  daily  or  average  daily  balance  on 
which  dividends  will  be  paid. 

ii.  Whether  any  minimum  balance  to  earn 
dividends  is  met.  (See  commentary  to 
Appendix  A,  Part  II,  which  prohibits  credit 
unions  from  using  negative  balances  in 
calculating  the  dividends  figure  for  the 
annual  percentage  yield  earned.) 

7.  Club  accounts.  Credit  unions  offering 
club  accounts  (such  as  a  "holiday"  or 
"vacation"  club  accounts]  cannot  impose  a 
minimum  balance  requirement  for  dividends 
based  on  the  total  number  or  dollar  amount 
of  payments  required  under  the  club  plan. 
For  example,  if  a  plan  calls  for  SIO  weekly 
payments  for  50  weeks,  the  credit  union 
cannot  set  a  $500  minimum  l>alance  and  then 
pay  only  if  the  member  makes  all  50 
payments. 

8.  Minimum  balances  not  affecting 
dividends.  Credit  unions  may  use  the  daily 
balance,  average  daily  balance,  or  other 
computation  method  to  calculate  minimum 
l)alance  requirements  not  involving  the 
payment  of  dividends — such  as  to  compute 
minimum  balances  for  assessing  fees. 

(b)  Compounding  and  Crediting  Policies 

1.  General.  Credit  unions  choosing  to 
compound  dividends  may  compound  or 
credit  dividends  annually,  semi-annually, 
quarterly,  monthly,  daily,  continuously,  or 
on  any  other  basis. 

2.  Withdrawals  prior  to  crediting  date.  If 
members  withdraw  funds  (without  closing 
the  account),  prior  to  a  scheduled  crediting 
date,  credit  unions  may  delay  paying  the 
accrued  dividends  on  the  withdrawn  amount 
until  the  scheduled  crediting  date,  but  may 
not  avoid  paying  dividends. 

3.  Oosed  accounts.  Subject  to  state  or  other 
law,  a  credit  union  may  choose  not  to  pay 
accrued  dividends  if  members  close  an 
account  prior  to  the  date  accrued  dividends 
are  credited,  as  long  as  the  credit  union  has 
disclosed  that  fact.  If  accrued  dividends  are 
paid,  accrued  dividends  must  be  paid  on 
funds  up  until  the  account  is  closed  or  the 
account  is  deemed  closed.  For  example,  if  an 
account  is  closed  on  a  Tuesday,  accrued 
dividends  on  the  funds  through  Monday 
would  be  paid.  Whether  (and  the  conditions 
under  which]  credit  unions  are  permitted  to 
deem  an  account  closed  by  a  member  is 
determined  by  state  or  other  law,  if  any. 
Credit  unions  are  cautioned  that  bylaw 
requirements  may  prevent  a  credit  union 
from  deeming  a  member's  account  closed 
until  certain  time  periods  are  extinguished. 
(See  NCUA  Standard  FCU  Bylaws.  Art.  Ill, 

§  3  (members  have  at  least  6  months  to 


replenish  meml)ership  share  before 
membership  can  terminate  and  the  account  is 
deemed  closed).  Such  bylaw  requirements 
may  not  be  overridden  without  proper 
agency  approval.) 

(c)  Date  Dividends  Begin  to  Accrue 

1.  Relation  to  Regulation  CC.  Credit  unions 
may  rely  on  the  Expedited  Funds  Availability 
Act  (EFAA)  and  Regulation  CC  (12  CFR  part 
229)  to  determine,  for  example,  when  a 
deposit  is  considered  made  for  purposes  of 
dividend  accrual,  or  when  dividends  need 
not  be  paid  on  fimds  because  a  deposited 
check  is  later  returned  unpaid. 

2.  Ledger  and  collected  balances.  Credit 
unions  may  calculate  dividends  by  using  a 
"ledger"  balance  or  "collected"  balance 
method,  as  long  as  the  crediting  requirements 
of  the  EFAA  are  met  (12  CFR  229.14). 

3.  Withdrawal  or  principal.  Credit  unions 
must  accrue  dividends  on  funds  until  the 
funds  are  withdrawn  from  the  account.  For 
example,  if  a  check  is  debited  to  an  account 
on  a  Tuesday,  the  credit  union  must  accrue 
dividends  on  those  funds  through  Monday. 

Section  707.8 — Advertising 

(a)  Misleading  or  Inaccurate  Advertisements 

1.  General.  All  advertisements  are  subject 
to  the  rule  against  misleading  or  inaccurate 
advertisements,  even  though  the  disclosure 
applicable  to  various  media  differ.  The  word 
"profit"  may  be  used  when  referring  to 
dividend-bearing  share  accounts,  as  it  reflects 
the  nature  of  dividends.  The  word  "profit" 
may  not  be  used  when  referring  to  interest- 
beairing  deposit  accounts. 

2.  Indoor  signs.  An  indoor  sign  advertising 
an  annual  percentage  yield  is  not  misleading 
or  inaccurate  if: 

i.  For  a  tiered-rate  account,  it  also  provides 
the  upper  and  lower  dollar  amounts  of  the 
tier  corresponding  to  the  advertised  annual 
percentage  yield. 

ii.  For  a  term  share  account,  it  also 
provides  the  term  required  to  obtain  the 
advertised  annual  {)ercentage  yield. 

3.  "Free"  or  "no  cost"  accounts.  For 
purposes  of  determining  whether  an  account 
can  be  advertised  as  "free"  or  'no  cost," 
maintenance  and  activity  fees  include: 

i.  Any  fee  imposed  if  a  minimum  balance 
requirement  is  not  met,  or  if  the  member 
exceeds  a  specified  number  of  transactions. 

ii.  Transaction  and  service  fees  that 
memlwrs  reasonably  expect  to  be  imposed  on 
an  account  on  a  regular  l)asis  (see  comments 
4(b)(4)-l  and  2). 

iii.  A  flat  fee,  such  as  a  monthly  service  fee. 

iv.  Fees  imposed  to  deposit,  withdraw  or 
transfer  funds,  including  per-check  or  per- 
transaction  charges  (for  example,  $.25  for 
each  withdrawal,  whether  by  check,  in 
person). 

4.  Other  fees.  Examples  of  fees  that  are  not 
maintenance  or  activity  fees  include: 

i.  Fees  that  are  not  required  to  be  disclosed 
under  §  707.4(b)(4). 

ii.  Check  printing  fees  of  any  type. 

iii.  Fees  for  obtaining  copies  of  checks, 
whether  or  not  the  original  checks  have  been 
truncated  or  returned  to  the  member 
periodically. 

iv.  Balance  inquiry  fees. 

v.  Fees  assessed  against  a  dormant  account. 


vi.  Fees  for  using  an  ATM. 

vii.  Fees  for  electronic  transfer  services  that 
are  not  required  to  obtain  an  account,  such 
as  preauthorized  transfers  or  home  electronic 
credit  union  services. 

viii.  Stop  payment  fees  and  fees  for  share 
drafts  or  checks  returned  unpaid. 

5.  Similar  terms.  An  advertisement  may 
not  use  a  term  such  as  "fees  waived"  if  a 
maintenance  or  activity  fee  may  be  imposed 
because  it  is  similar  to  the  terms  "free"  or 
"no  cost." 

6.  Specific  account  services.  Credit  unions 
may  advertise  a  specific  account  service  or 
feature  as  free  as  long  as  no  fee  is  imposed 
for  that  service  or  feature.  For  example,  credit 
unions  offering  an  account  that  is  free  of 
deposit  or  withdrawal  fees  could  advertise 
that  feet,  as  long  as  the  advertisement  does 
not  mislead  members  by  implying  that  the 
account  is  free  and  that  no  other  fee  (a 
monthly  service  fee,  for  example)  may  be 
charged. 

7.  Free  for  limited  time.  If  an  account  (or 
a  specific  account  service)  is  bee  only  for  a 
limited  period  of  time — for  example,  for  one 
year  following  the  account  opening — the 
account  (or  service)  may  be  advertised  as  free 
as  long  as  the  time  period  is  stated. 

8.  Conditions  not  related  to  share  accounts. 
Credit  unions  may  advertise  accounts  as 
"free"  for  members  that  meet  conditions  not 
related  to  share  accounts,  such  as  the 
member's  age.  For  example,  credit  unions 
may  advertise  a  share  draft  account  as  "it^c 
for  persons  over  65  years  old,"  even  though 

a  maintenance  or  activity  fee  may  be  assessed 
on  accounts  held  by  members  that  are  65  or 
younger. 

(bl  Permissible  Rates 

1.  Tiered-rate  accounts.  An  advertisement 
for  a  tiered-rate  account  that  states  an  annual 
percentage  yield  must  also  state  the  annual 
percentage  yield  for  each  tier,  along  with 
corresponding  minimum  balance 
requirements.  Any  dividend  rates  stated  must 
appear  in  conjunction  with  the  annual 
percentage  yields  for  each  tier. 

2.  Stepped-rate  accounts.  An 
advertisement  that  states  a  dividend  rate  for 
a  stepped-rate  account  must  state  all  the 
dividend  rates  and  the  time  period  that  each 
rate  is  in  effect. 

3.  Representative  examples.  An 
advertisement  that  states  an  annual 
percentage  yield  for  a  type  of  account  (such 
as  a  term  share  account  for  a  specified  term) 
need  not  state  the  annual  percentage  yield 
applicable  to  every  variation  offered  by  the 
credit  union  or  indicate  that  other  maturity 
terms  are  available.  In  an  advertisement 
stating  that  rates  for  an  account  may  vary 
depending  on  the  amount  of  the  initial 
deposit  or  the  term  of  a  term  share  account, 
credit  unions  need  not  list  each  balance  level 
and  term  offered.  Instead,  the  advertisement 
may: 

i.  Provide  a  representative  example  of  the 
annual  percentage  yields  offered,  clearly 
described  as  such.  For  example,  if  a  credit 
union  offers  a  S25  bonus  on  all  term  share 
accounts  and  the  annual  percentage  yield 
will  vary  depending  on  the  term  selected,  the 
credit  union  may  provide  a  disclosure  of  the 
annual  percentage  yield  as  follows:  "For 


example,  our  6-month  share  certificate 
currently  pays  a  3.15%  annual  percentage 
yield." 

iL  Indicate  that  various  rates  are  available, 
such  as  by  stating  short-term  and  longer-term 
maturities  along  with  the  applicable  annual 
percentage  yields:  "We  offer  term  share 
certificates  of  deposit  with  annual  percentage 
yields  that  depend  on  the  maturity  you 
choose.  For  example,  our  one-month  share 
certificate  earns  a  2.75%  APY.  Or,  earn  a 
5.25%  APY  for  three-year  share  certificate." 

Id  When  Additional  Disclosures  are 
Required 

1.  Trigger  terms.  The  following  are 
examples  of  information  stated  in 
advertisements  that  are  not  "trigger"  terms: 

i.  "One,  three,  and  five  year  share 
certificates  available". 

ii.  "Bonus  rates  available'. 

iii.  "1%  over  our  current  rate,"  so  long  as 
the  rates  are  not  determinable  from  the 
advertisement. 

(c)(2)  Time  Annual  Percentage  Yield  is 
Offered 

t.  Specified  recent  date.  If  an 
advertisement  discloses  an  annual  percentage 
yield  as  of  a  specified  date,  that  date  must 
be  recent  in  relation  to  the  publication  or 
broadcast  frequency  of  the  media  used.  For 
example,  the  printing  date  of  a  brochure 
printed  once  for  an  account  promotion  that 
will  be  in  effect  for  six  months  would  be 
considered  "recent,"  even  though  rates 
change  during  the  six-month  period. 
Dividend  rates  published  in  a  daily 
ne>fc'spaper  or  on  television  must  be  a  rate 
offered  shortly  before  (or  on)  the  date  the 
rates  are  published  or  broadcast.  Similarly, 
dividend  rates  published  in  a  daily 
newspaper  or  on  television  must  be  a  rate 
reflecting  either  the  preceding  dividend 
period,  or  a  prospective  rate,  and  the  option 
chosen  should  be  noted. 

2.  Reference  to  date  of  publication.  An 
advertisement  may  refer  to  the  annual 
percentage  yield  as  being  accurate  as  of  the 
date  of  publication,  if  the  dale  is  on  the 
publication  itself.  For  instance,  an 
advertisement  in  a  periodical  may  state  that 
a  rate  is  "current  through  the  date  of  this 
issue,"  if  the  periodical  shows  the  date. 

(c)(5)  Effect  of  Fees 

1^  Scope.  This  requirement  applies  only  to 
maintenance  or  activity  fees  as  described  in 
paragraph  8(a). 

(c)(Pl  Features  of  Term  Share  Accounts 

(cj(6)(i)  Time  Requirements 

1.  Club  accounts.  If  a  club  account  has  a 
maturity  date,  but  die  term  may  vary 
depending  on  when  the  account  is  opened, 
credit  unions  may  use  a  phrase  such  as:  "The 
maturity  date  of  this  club  account  is 
November  15;  its  term  varies  depending  on 
when  the  account  is  optened." 

(c}(6)(ii)  Early  Withdrawal  Penalties 

1.  Discretionary  penalties.  Credit  unions 
imposing  early  withdrawal  penalties  on  a 
case-by-case  basis  may  disclose  that  they 
"may  "  (rather  than  "will")  impose  a  penalty 
if  that  accurately  describes  the  account  terms. 


(d)  Bonuses 

1.  General  reference  to  "bonus. "  Genera! 
statements  such  as  "bonus  checking"  or  "get 
a  bonus  when  you  open  a  checking  account" 
do  not  trigger  the  bonus  disclosures. 

(ej  Exemption  for  Certain  Advertisements 

(el(l)  Certain  Media 

(e)(1)(i) 

1.  ATM  messages.  Messages  provided  on 
ATM  or  computer  screens  are  eligible  for  this 
exemption. 


(e)(ll(iii) 

1.  Tiered-rate  accounts.  Solicitations  for 
tiered-rate  accounts  made  through  telephone 
response  machines  must  provide  all  annual 
percentage  yields  and  the  balance 
requirements  applicable  to  each  tier. 


(e)(2l  Indoor  Signs 
(e)(2)(ij 

1.  General.  Indoor  signs  include 
advertisements  displayed  on  computer 
screens,  banners,  preprinted  posters,  and 
chalk  or  peg  boards.  Any  advertisement 
inside  the  premises  that  can  be  retained  by 
a  member  (such  as  a  brochure  or  a  printout 
from  a  computer)  is  not  an  indoor  sign. 

2.  Members  outside  the  premises. 
Advertisements  may  be  "indoor  signs"  even 
though  they  may  be  viewed  by  members  from 
outside.  An  example  is  a  banner  in  a  credit 
union's  glass-enclosed  branch  office,  that  is 
located  behind  a  teller  facing  members  but  is 
readable  by  passersby. 

(e)(3)  Newsletters 

1.  General.  The  partial  exemption  applies 
to  all  credit  union  newsletters,  whether 
instituted  before  or  after  the  compliance  date 
of  part  707.  Nor  must  a  newsletter  be  of  any 
particular  circulation  frequency  (e.g.,  weekly, 
monthly,  quarterly,  biannually,  annually,  or 
irregularly)  or  of  any  certain  format  (e.g. 
magazine,  bulletin,  broadside,  circular, 
mimeograph,  letter,  or  pamphlet)  in  order  to 
be  eligible  for  the  partial  advertising 
exemption. 

2.  Permissible  Distribution.  In  order  for 
newsletters  to  retain  the  partial  advertising 
exemption,  newsletters  can  be  sent  to 
existing  credit  union  members  only.  Any 
distribution  reasonably  calculated  to  reach 
only  members  is  also  acceptable,  such  as: 

i.  Mailing  newsletters  to  existing  members. 

ii.  Distributing  newsletters  at  a  hinction 
reasonably  limited  to  members,  such  as  an 
annual  meeting  or  member  picnic. 

iii.  Displaying  or  offering  newsletters  at  a 
credit  union  lobby,  branch,  or  office. 

3.  Impermissible  Distribution.  Distributing 
a  newsletter  in  a  place  open  to  nonmembers, 
such  as  a  sponsor's  lunch  room,  is  not 
reasonably  calculated  to  reach  only  members, 
and  such  newsletter  would  be  subject  to  all 
applicable  advertising  rules. 

Section  707.9— Enforcement  and  Record 
Retention 

(c)  Record  Retention 

1.  Evidence  of  required  actions.  Credit 
unions  comply  with  the  regulation  by 
demonstrating  they  have  done  the  following: 


i.  Established  and  maintained  procedures 
for  paying  dividends  and  providing  timely 
disclosures  as  required  by  the  regulation,  and 

ii.  Retained  sample  disclosures  for  each 
type  account  offered  to  members,  such  as 
account-opening  disclosures,  Cf  )ies  of 
advertisements,  and  change-in-term  notices; 
and  information  regarding  the  dividend  rates 
and  annual  percentage  yields  offered. 

2.  Methods  of  retaining  evidence.  Credit 
unions  must  be  able  to  reconstruct  the 
required  disclosiires  or  other  actions.  They 
need  not  keep  disclosures  or  other  business 
records  in  hard  copy.  Records  evidencing 
compliance  may  be  retained  on  microfilm, 
microfiche,  or  by  other  methods  that 
reproduce  records  accurately  (including 
computer  files).  Credit  unions  must  retain 
copies  of  all  printed  advertisements  and  the 
text  of  all  advertisements  conveyed  by 
electronic  or  broadcast  media,  and 
newsletters. 

3.  Payment  of  dividends.  Credit  unions 
must  retain  sufficient  rate  and  balance 
information  to  permit  the  verification  of 
dividends  paid  on  an  account,  including  the 

Eayment  of  dividends  on  the  full  principal 
alance. 

Appendix  A  to  Part  707— Annual 
Percentage  Yield  Calculation 

Part  I.  Annual  Percentage  Yield  for  Account 
Disclosures  and  Advertising  Purposes 

1 .  Rounding  for  calculations.  The 
following  are  examples  of  permissible 
rounding  rules  for  calculating  dividends  and 
the  annual  percentage  yield: 

i.  The  daily  rate  applied  to  a  balance 
carried  to  five  or  more  decimals.  For 
example;  .008219178%,  3.00%  for  a  365  day 
year,  Would  be  rounded  to  no  less  than 
.00822%. 

ii.  The  daily  dividends  or  interest  earned 
carried  to  five  or  more  decimals.  For 
example;  $.08219178082,  daily  dividends  on 
51,000  at  3%  for  a  365  day  year,  would  be 
rounded  to  no  less  than  $.08219. 

2.  Exponents  in  a  leap  year.  The  annual 
percentage  yield  formula's  exponent 
numerator  will  remain  365  in  leap  years.  The 
"days  in  term"  figure  used  in  the 
denominator  should  be  consistent  with  the 
length  of  term  used  in  the  dividends 
calculation. 

3.  First  tier  of  a  tiered-rate  account.  When 
credit  unions  use  a  rate  table,  the  first  tier  of 
a  tiered  rate  account  is  to  be  disclosed  and 
advertised;  "Up  to  but  not  exceeding  *  *  •  ". 
"SOI  to  *   *   *  ",  or  similar  language. 

4.  Term  Share  Accounts  Opened  in 
Midterm.  For  club  accounts  that  meet  the 
definition  of  a  term  share  account,  the  annual 
percentage  yield  is  based  on  the  maximum 
number  of  days  in  the  term  not  to  exceed  365 
days  (or  366  days  in  a  leap  year). 

Part  n.  Annual  Percentage  Yield  Earned  for 
Periodic  Statements 

1.  Balance  method.  The  dividend  or 
interest  figure  used  in  the  calculation  of  the 
annual  percentage  yield  earned  may  be 
derived  from  the  daily  balance  method  or  the 
average  daily  balance  method.  Regardless  of 
the  dividend  calculation  method,  the  balance 
used  in  the  annual  percentage  yield  earned 
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formula  is  the  average  daily  balance.  The 
average  daily  balance  calculation  is  the  sum 
of  the  balances  for  each  day  in  the  period 
divided  by  the  number  of  days  in  the  period. 
The  balance  for  each  day  is  based  on  a  point 
in  time:  i.e.  tteginning  of  day  balance,  end  of 
day  balance,  closing  of  day  balance,  etc.  Each 
day's  balance,  for  dividend  accrual  and 
payment  purposes,  must  be  based  on  the 
same  point  in  time  and  cannot  be  based  on 
the  day's  low  balance. 

2.  Negative  balances  prohibited.  Credit 
unions  must  treat  a  negative  account  balance 
as  zero  to  determine  the  balance  on  which 
the  annual  percentage  yield  earned  is 
calculated.  (See  commentary  to  §  707.7(a)(2).) 

A.  General  Formula 

1.  Accrued  but  uncredited  dividends.  To 
calculate  the  annual  percentage  yield  earned, 
accrued  but  uncredited  dividends: 

i.  May  not  be  included  in  the  balance  for 
statements  that  are  issued  at  the  same  time 
or  less  frequently  than  the  account's 
compounding  and  crediting  firequency.  For 
example,  if  monthly  statements  are  sent  for 
an  account  that  compounds  dividends  daily 
and  credits  dividends  monthly,  the  balance 
may  not  be  increased  each  day  to  reflect  the 
effect  of  daily  compounding.  Assume  a  credit 
union  will  pay  $13.70  in  dividends  on 
5100,000  for  the  first  day,  S6.85  in  dividends 
on  S50.013.70  for  the  second  day,  and  S3.43 
in  dividends  on  $25,020.55  for  the  third  day. 
The  sum  of  each  days  balance  is  $175,000 
(does  not  include  accrued,  but  uncredited. 
dividends  amounts  $13.70,  $6.85,  and  $3.43). 
thereby  resulting  in  an  average  daily  balance 
for  the  three  days  of  $58,333.33. 

ii.  Must  be  included  in  the  balance  for 
succeeding  statements  if  a  statement  is  issued 
more  frequently  than  compounded  dividends 
is  credited  on  an  account.  For  example,  if 
monthly  statements  are  sent  for  an  account 
that  compounds  dividends  daily  and  credits 
dividends  quarterly,  the  balance  for  the 
second  monthly  statement  would  include 
dividends  that  had  accrued  for  the  prior 
month.  Assume  a  credit  union  will  pay 
$411.78  in  dividends  on  30  days  of  5100.000. 
$427.28  in  dividends  on  31  days  of 
5100.411.78.  and  $415.23  in  dividends  on  30 
days  of  $100,839.06.  The  balance  (average 
daily  balance  in  the  account  for  the  period) 
for  the  second  31  days  is  $100,411.78. 

2.  Rounding.  The  dividends  earned  figure 
used  to  calculate  the  annual  percentage  yield 
earned  must  be  rounded  to  two  decimals  to 
reflect  the  amount  actually  paid.  For 
example,  if  the  dividends  earned  for  a 
statement  p>eriod  is  $20,074  and  the  credit 
union  pays  the  member  $20.07,  the  credit 
union  must  use  $20.07  (not  $20,074).  to 
calculate  the  annual  percentage  yield  earned. 
For  accounts  that  pay  dividends  based  on  the 
daily  balance  method,  compound  and  credit 
dividends  or  interest  quarterly,  and  send 
monthly  statements,  the  credit  union  may, 
but  need  not,  round  accrued  dividends  to 
two  decimals  for  calculating  the  "projected" 
or  "anticipated"  annual  percentage  yield 
earned  on  the  first  two  monthly  statements 
issued  during  the  quarter.  However,  on  the 
quarterly  statement  the  dividends  earned 
figure  must  reflect  the  amount  actually  paid. 

3.  Compounding  frequency  using  the 
avemge  daily  balance  method.  Any 


compounding  frequency,  including  daily 
compounding,  can  be  used  when  calculating 
dividends  using  the  average  daily  balance 
method.  (See  comment  707.7(b).  which  does 
not  require  credit  unions  to  compound  or 
credit  dividends  at  any  particular  frequency). 

B.  Special  Formula  for  Use  Where  Periodic 
Statement  is  Sent  More  Often  Than  the 
Period  for  Which  Dividends  are  Compounded 

1.  Statements  triggered  by  Regulation  E. 
Credit  unions  may,  but  need  not,  use  this 
formula  to  calculate  the  annual  percentage 
yield  earned  for  accounts  that  receive 
quarterly  statements  and  that  are  subject  to 
Regulation  E's  rule  calling  for  monthly 
statements  when  an  electronic  fund  transfer 
has  occurred.  They  may  do  so  even  though 
no  monthly  s;<  'cment  was  issued  during  a 
specific  quarter.  This  formula  must  be  used 
for  accounts  that  compound  and  credit 
dividends  quarterly  and  that  receive  monthly 
statements,  triggered  by  Regulation  E,  which 
comply  with  the  provisions  of  §  707.6. 

2.  Days  in  compounding  period.  Credit 
unions  using  the  special  annual  percentage 
yield  earned  formula  must  use  the  actual 
number  of  days  in  the  compounding  period. 

Appendix  B  to  Part  707— Model 
Clauses  and  Sample  Forms 

1.  Modifications.  Credit  unions  that  modify 
the  model  clauses  will  be  deemed  in 
compliance  as  long  as  they  do  not  delete 
information  required  by  TISA  or  regulation 
or  rearrange  the  format  so  as  to  affect  the 
substance  or  clarity  of  the  disclosures. 

2.  Format.  Credit  unions  may  use  inserts  to 
a  document  (see  Sample  Form  B-11)  or  fill- 
in  blanks  (see  Sample  Forms  B— 4  and  B-5. 
which  use  double  underlining  to  indicate 
terms  that  have  been  filled  in)  to  show 
current  rates,  fees  or  other  terms. 

3.  Disclosures  for  opening  accounts.  The 
sample  forms  illustrate  the  information  that 
must  be  provided  to  a  member  when  an 
account  is  opened,  as  required  by 

§  707.4(a)(1).  (See  §  707.4(a)(2),  which  states 
the  requirements  for  disclosing  the  annual 
percentage  yield,  the  dividend  rate,  and  the 
maturity  of  a  term  share  account  in 
responding  to  a  member's  request.) 

4.  Compliance  with  Regulation  E.  Credit 
unions  may  satisfy  certain  requirements 
under  Part  707  with  disclosures  that  meet  the 
requirements  of  Regulation  E.  (See 

§  707.3(c).)  The  model  clauses  and  sample 
forms  do  not  give  examples  of  disclosures 
that  would  be  covered  by  both  this  regulation 
and  Regulation  E  (such  as  disclosing  the 
amount  of  a  fee  for  ATM  usage).  Credit 
unions  should  consult  appendix  A  to 
Regulation  E  for  appropriate  model  clauses. 

5.  Duplicate  disclosures.  If  a  requirement 
such  as  a  minimum  balance  applies  to  more 
than  one  account  term  (to  obtain  a  bonus  and 
determine  the  annual  percentage  yield,  for 
example),  credit  unions  need  not  repeat  the 
requirement  for  each  term,  as  long  as  it  is 
clear  which  terms  the  requirement  applies  to. 

6.  Guide  to  model  clauses.  In  the  model 
clauses,  italicized  words  indicate  the  type  of 
disclosure  a  credit  union  should  insert  in  the 
space  provided  (for  example,  a  credit  union 
might  insert  "March  25, 1995  '  in  the  blank 


for  "(date)"  disclosure).  Brackets  and 
diagonals  ("/")  indicate  a  credit  union  must 
choose  the  alternative  that  describes  its 
practice  (for  example,  (daily  balance/average 
daily  balance]). 

7.  Sample  forms.  The  sample  forms  (B-4 
through  B-11)  serve  a  purpose  different  from 
the  model  clauses.  They  illustrate  various 
ways  of  adapting  the  model  clauses  to 
specific  accounts.  The  clauses  shown  relate 
only  to  the  specific  transactions  described. 

By  order  of  the  National  Credit  Union 
Administration  Board  on  November  10, 1994. 
Becky  Baker, 
Secretary  of  the  Board. 
IFR  Doc.  94-28364  Filed  11-18-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-210-AD;  Amendment 
39-9068;  AD  94-23-06] 

Airworthiness  Directives;  Airbus  Model 
A320-111,-211.and-231  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-111, -211,  and -231  airplanes, 
that  requires  modification  of  the 
currently  installed  one-stage  shock 
absorbers  on  the  main  landing  gear  to 
two-stage  shock  absorbers.  This 
amendment  is  prompted  by  the  results 
of  an  evaluation  of  the  air-to-ground 
sensing  logic  relative  to  the  operation  of 
other  airplane  systems  during  landing  in 
adverse  weather  conditions.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  delay  in  sensing  by  the  air-to- 
ground  logic  system  that  the  airplane  is 
on  the  ground,  which  could  prevent  the 
airplane  from  achieving  the  landing 
distances  specified  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM). 

DATES:  Effective  December  21. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
21, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 


1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-111,  -211.  and  -231 
airplanes  was  published  in  the  Federal 
Register  on  December  29, 1993  (58  FR 
68786).  That  action  proposed  to  require 
modification  of  the  currently  installed 
one-stage  shock  absorbers  on  the  main 
landing  gear  (MLG)  to  two-stage  shock 
absorbers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  opposes  the  proposed 
requirement  to  modify  the  currently 
installed  one-stage  shock  absorber  on 
the  MLG  to  two-stage  shock  absorbers. 
This  commenter  states  that  the 
requirement  is  unnecessary  due  to  the 
fact  that  the  one-stage  absorbers 
currently  installed  on  Model  A320 
series  airplanes,  when  operated  within 
the  certification  standards  of  the 
airplane,  do  not  adversely  affect  the 
airworthiness  of  these  airplanes.  This 
commenter  contends  that  the  purpose  of 
the  two-stage  shock  absorber  is  solely  to 
improve  passenger  comfort.  The  FAA 
does  not  concur  that  this  rulemaking 
action  is  uimecessary.  The  FAA  has 
determined  that  the  installation  of  the 
two-stage  shock  absorber  will  improve 
the  airplane's  ability  to  achieve  the 
landing  distances  specified  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM).  Earlier  activation  of 
supplemental  braking  devices,  which 
would  be  available  by  installing  two- 
stage  shock  absorbers,  will  enhance 
deceleration  of  the  airplane  when 
necessary  to  meet  the  required  landing 
distances.  The  FAA  has  re-evaluated  the 
air-to-ground  sensing  logic,  has 
reviewed  all  other  available  data,  and 
has  determined  that  an  unsafe  condition 
exists  with  regard  to  the  airplane  failing 
to  achieve  the  landing  distances 
specified  in  the  FAA-approved  AFM. 
Further,  the  FAA  has  determined  that 
this  AD  action  is  necessary  for  airplanes 


of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

One  commenter  asserts  that  the  FAA 
is  taking  action  contrary  to  the  normal 
course  of  action  by  proposing  to  issue 
the  AD,  when  the  French  Direction 
Generate  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  has  not  issued  a  parallel  AD. 
From  this  comment,  the  FAA  infers  that 
the  commenter  is  requesting  that  the 
rule  be  withdrawn  or  delayed  until  the 
DGAC  issues  a  similar  mandatory 
action.  The  FAA  does  not  concur.  While 
the  United  States  and  France  observe 
the  provisions  of  the  bilateral 
airworthiness  agreement,  it  remains  the 
responsibility  of  the  FAA  to  monitor 
and  maintain  the  continuing 
airworthiness  of  U.S.-type  certificated 
and  registered  airplanes.  The  bilateral 
airworthiness  agreements  do  not  restrict 
the  FAA  from  issuing  AD's  b.3sed  upon 
its  own  finding  of  an  unsafe  condition, 
regardless  of  the  decision  made  by 
another  airworthiness  authority  relative 
to  the  same  subject.  In  that  the  FAA  has 
determined  that  an  unsafe  condition 
exists,  and  that  action  is  necessary  to 
correct  that  condition  in  the  fleet,  the 
issuance  of  this  AD  is  not  only 
appropriate,  but  warranted. 

One  commenter  suggests  that  the 
issuance  of  this  rule  be  delayed  until 
such  time  that  a  lower  cost  alternative 
can  be  developed  by  the  manufacturer. 
In  the  interim,  this  commenter  suggests 
that  the  proposal  be  revised  to  require 
a  periodic  inspection  to  be  performed  at 
15-month  intervals.  The  FAA  does  not 
concur.  To  delay  this  action  would  be 
inappropriate,  since  the  FAA  has 
determined  that  an  unsafe  condition 
exists,  a  corrective  modification  is 
currently  available,  and  the 
modification  must  be  accomplished  to 
ensure  continued  safety.  However, 
paragraph  (b)  of  the  final  rule  does 
provide  affected  operators  the 
opportunity  to  obtain  approval  from  the 
FAA  for  alternative  methods  of 
compliance  by  presenting  justification 
for  those  alternatives. 

Two  commenters  request  that  the 
proposed  compliance  time  of  12  months 
be  extended  to  accomplish  the  proposed 
modification  of  the  shock  absorbers. 
One  of  these  commenters  requests  that 
the  compliance  time  be  extended  to  24 
months.  The  other  commenter  requests 
that  the  compliance  time  be  extended  to 
60  months,  in  light  of  the  low 
probability  of  duplicating  the 
combination  of  factors  that  may  result  in 
an  accident.  This  commenter  notes  that, 
due  to  the  unavailability  of  manpower 
and  tooling,  the  proposed  modification 
would  result  in  a  minimum  of  three 
days  of  downtime  per  airplane.  Both 


commenters  state  that  the  manufacturer 
may  be  unable  to  provide  an  adequate 
number  of  MLG  pistons  to  accomplish 
the  modification  within  the  proposed 
12-month  compliance  time. 

The  FAA  concurs  that  the  compliance 
time  may  be  extended  somewhat.  The 
FAA  acknowledges  the  low  probability 
of  duplicating  all  of  the  factors  that  may 
result  in  an  accident.  However,  in  the 
unlikely  event  that  all  of  the  factors 
should  be  duplicated,  airplanes 
equipped  with  dual  stage  shock 
absorbers  would  be  able  to  activate,  at 
an  earlier  stage  of  the  landing  roll,  all 
available  braking  devices,  including  the 
deployment  of  ground  spoilers, 
application  of  wheel  brakes,  and 
deployment  of  thrust  reversers.  Proper 
activation  of  braking  devices  would 
permit  the  airplane  to  land  within  the 
distances  specified  in  the  FAA- 
approved  AFM.  In  light  of  the  potential 
for  these  airplanes  to  overrun  the  end  of 
the  runway  due  to  delayed  onset  of 
braking,  the  FAA  cannot  concur  with 
the  one  commenter's  request  to  extend 
the  compliance  time  to  60  months;  the 
FAA  considers  that  such  an  extension 
(five  times  the  amount  of  time 
proposed)  would  adversely  affect  safety. 
However,  it  was  not  the  FAA's  intent  to 
impose  an  undue  economic  burden  on 
operators  by  requiring  them  to  take 
airplanes  out  of  service  for  an  extended 
period  of  time  due  to  the  problem  posed 
by  a  lack  of  available  parts  to 
accomphsh  the  modification  required- 
by  this  AD.  Although  the  airframe 
manufacturer  has  indicated  that  ample 
modification  parts  are  currently 
available,  the  supplier  of  thoseparts  has 
indicated  that  shipping  to  ojierators  may 
take  an  extended  period  of  time.  In  light 
of  this,  the  FAA  has  determined  that  an 
extension  of  the  compliance  time  to  18 
months  is  appropriate;  it  will  allow 
sufficient  time  for  operators  to  obtain 
the  parts  necessary  to  accomplish  the 
modification,  while  minimizing  the 
economic  burden  on  operators.  The 
FAA  finds  that  this  extension  of  the 
compliance  time  will  not  adversely 
affect  the  safety  of  the  fleet. 
Accordingly,  paragraph  (a)  of  the  final 
rule  has  been  revised  to  extend  the 
compliance  time  to  accomplish  the 
modification  of  the  shock  absorber  to  18 
months. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 
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The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  58 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$16,000  per  airplane.  Based  oh  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$671,650,  or  $19,190  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.C.  106(«):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-23-06    Airbus  Indu.strie:  Amendment 
39-9068.  Docket  93-NM-210-AD. 

Applicability:  Model  A320-111.  -211,  and 
-231  airplanes,  as  listed  in  Airbus  Industrie 
Service  Bulletin  A320-32-1058,  Revision  2, 
dated  June  16, 1993.  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  delay  in  sensing  by  the  air- 
to-ground  logic  system  that  the  airplane  is  on 
the  ground,  which  could  prevent  the  airplane 
from  achieving  the  landing  distances 
specified  in  the  FAA-approved  Airplane 
Flight  Manual  (AFM),  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  modify  the  currently 
installed  one-stage  shock  absorbers  to  two- 
stage  shock  ill -orbers,  in  accordance  with 
Airbus  Industiie  Service  Bullytin  A320-32- 
1058,  Revision  2,  dated  June  16, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compli.'ince  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-n3.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(c)  Special  flight  permits  may  be  i.ssued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-32-1058,  Revision  2,  dated 
June  16, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Codex. 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  eff»>ctive  on 
December  21. 1994. 

Issued  in  Renton,  Washington,  on 
Noveml)er4, 1994. 

S.  R.  MUler, 

Acting  Management.  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
IFR  Doc.  94-27849  Filed  11-18-94;  8:45  am] 
BtUmO  COOC  491»-1»-U 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-32-AD;  Amendment 
39-9069;  AD  94-23-07] 

Airworthiness  Directives;  Lockheed 
Model  L-1 01 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
L-1011-385  series  airplanes,  that 
requires  various  modifications  and 
inspections  of  the  flight  controls,  doors, 
and  horizontal  stabilizers.  This 
amendment  is  prompted  by  a 
recommendation  by  the  Systems  Review 
Task  Force  (SRTF)  for  arcGmpli'--Mr-;ent 
of  certain  modifications  and  i:is;i  .>:tions 
that  will  enhance  the  controllubility  of 
these  airplanes  in  the  unlikely  event  of 
night  control  malfunction  or  failure. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  airplane 
survivability  in  the  event  of  damage  to 
fully  powered  fiighf  control  systems. 
DATES:  Effective  December  21, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
21. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Dept.  693.  Zone  0755,  2251 
Lake  Park  Drive,  Smyrna,  Georgia 
30080.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  Suite  210C,  1669 
Phoenix  Parkway,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Flight  Test  Branch,  ACE-160A,  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Suite  210C, 
1669  Phoenix  Parkway,  Atlanta.  Georgia 
30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Lockheed 
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Model  L-1011-385  series  airplanes  was 
published  in  the  Federal  Register  on 
June  9. 1994  (59  FR  29745).  That  action 
proposed  to  require  various 
modifications  and  inspections  of  the 
flight  controls,  doors,  and  horizontal 
stabilizers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  suggests  that 
reworking  and  changing  the  part 
number  of  the  cross-tie  interlock 
bungees  on  the  servo  of  the  stabilizer,  as 
described  in  Lockheed  Service  Bulletin 
093-27-280.  should  be  considered 
terminating  action  for  reworking  the 
bungee.  as  described  in  Lockheed 
Service  Bulletin  093-27-279.  The  FAA 
recognizes  that  accomplishment  of  the 
actions  in  Lockheed  Service  Bulletin 
093-27-280  is  an  acceptable  means  of 
compliance  for  accomplishment  of  the 
inspection  and  modification  described 
in  Lockheed  Service  Bulletin  093-27- 
279.  The  FAA  finds  that  no  change  to 
the  final  ruie  is  necessary,  since  this 
provision  was  included  in  NOTE  2 
under  paragraph  (a)  of  the  proposed 
rule. 

One  commenter  requests  that  the 
compliance  time  of  four  years,  as 
specified  in  paragraph(a)  of  the 
proposal,  be  revised  to  coincide  with 
parts  availability.  The  commenter 
suggests  a  compliance  time  of  four  years 
after  all  required  parts  kits  are  available 
or  five  years  after  the  effective  date  of 
the  AD.  The  FAA  does  not  concur.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafie  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modifications 
within  a  maximum  interval  of  time 
allowable  for  all  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  The  FAA  is  not 
aware  of  any  parts  availabihty  problem 
at  this  time  and.  therefore,  assumes  that 
an  ample  number  of  required  parts  will 
be  available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 
period.  However,  under  the  provisions 
of  paragraph  (b)  of  the  final  rule,  the* 
FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

The  same  commenter  requests  that  the 
comphance  time  for  accomplishment  of 
Lockheed  Service  Bulletin  093-55-030 


be  extended.  This  commenter  performs 
work  in  the  area  addressed  by  the 
service  bulletin  at  heavy  maintenance 
checks,  which  occur  at  intervals  of 
27.000  flight  hours.  The  commenter 
suggests  that  even  a  five-year 
compliance  time  would  be  inadequate 
for  accomplishment  of  this  service 
bulletin.  However,  the  commenter  does 
not  request  a  specific  compliance  time. 
The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time.' The  actions  described 
in  Lockheed  Service  Bulletin  093-55- 
030  should  take  only  five  work  hours  to 
complete.  The  FAA  has  determined  that 
these  actions  can  be  accomplished 
during  regularly  scheduled  maintenance 
visits  (other  than  heavy  maintenance 
checks)  or  inspection  activities  without 
having  a  significant  adverse  effect  on 
airplane  scheduling.  However, 
paragraph  (b)  of  the  final  rule  does 
provide  affected  operators  the 
opportunity  to  apply  for  an  adjustment 
of  the  compliance  time  if  data  are 
presented  to  justify  such  an  adjustment. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  236  Model 
L-1011-385  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  117  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  87  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  for  certain  modifications 
will  be  supplied  by  the  manufacturer  at 
no  cost  to  operators.  Required  parts  for 
certain  other  modifications  will  be 
minimal  in  cost.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $559,845  or 
$4,785  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  Uiis  AD 
were  not  adopted. 

The  niunber  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  required 
by  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  the  4- 
year  compliance  time  specified  in 
paragraph  (a)  of  this  AD  should  allow 
ample  time  for  the  modifications  and 
inspections  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 


associated  with  special  airplane 
scheduling. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-23-07  Lockheed  Aeronautical  Systems 
Company:  Amendment  39-9069.  Docket 
94-NM-32-AD. 

Applicability:  Model  L-lOl  1-385  series 
airplanes;  as  listed  in  Lockheed  Ser\ice 
Bulletin  093-27-301  ['Flight  Controls- 
Modifications  and  Inspections — Collector 
Service  Bulletin"  (CSB)].  dated  June  9. 1992; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless . 
accomplished  previously. 

To  ensure  airplane  survivability  in  the 
event  of  damage  to  fully  powered  flight 
control  systems,  accomplish  the  following: 
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(a)  Within  4  years  after  the  effective  date 
of  this  AD.  accomplish  modifications  and 
inspections  of  the  flight  controls, 
modification  of  the  doors,  and  modification 
of  the  horizontal  stabilizers,  in  accordance 
with  Lockheed  Service  Bulletin  093-27-301 


("Flight  Controls — Modifications  and 
Inspections — Collector  Service  Bulletin" 
(CSB)I,  dated  June  9. 1992  (hereinafter 
referred  to  as  the  CSB).  This  paragraph 
requires  accomplishment  of  certain  Lockheed 
service  bulletins  identified  in  the  CSB,  as 


listed  below.  Modifications  or  inspections 
accomplished  previously  in  accordance  with 
earlier  revisions  of  the  service  bulletins  listed 
below  are  acceptable  for  compliance  with 
this  AD. 


Service  bulletin  No. 


093-27-A102  (Alert  Service  Bulletin) 

093-27-1 78  

093-27-200 „ 

093-27-279 

093-27-289 

093-27-292  

093-52-061  

093-55-030 


Date  of  issuance 


Marcti  13.  1974. 
April  30,  1979. 
September  28,  1982. 
February  1,  1984. 
Decembers,  1984. 
March  28.  1991. 
November  1 ,  1 974. 
March  20. 1991. 


Note  1:  Paragraph  (a)  of  this  AD  does  not 
require  accomplishment  of  any  of  the  service 
bulletins  listed  in  the  CSB  other  than  those 
identified  above. 

Note  2:  Accomplishment  of  the  actions 
described  in  Lockheed  Service  Bulletin  093- 
27-280.  dated  December  16, 1983.  is 
considered  an  acceptable  means  of 
compliance  for  accomplishment  of  the 
inspection  and  modification  described  in 
Lockheed  Service  Bulletin  093-27-279, 
Revision  1,  dated  February  1, 1984. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Manager, 
Atlanta  Aircraft  Certification  Office  (AGO), 
FAA,  Small  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta,  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can^je  accomplished. 

(d)  The  modifications  and  insjjections  shall 
be  done  in  accordance  with  Lockheed 
Service  Bulletin  093-27-301  ("Flight 
Controls — Modifications  and  Inspections — 
Collector  Service  Bulletin"  (CSB)I,  dated 
June  9. 1992.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Western  Export  Company 
(LWEC),  Field  Support  Department,  Dept. 
693,  Zone  0755.  2251  Lake  Park  Drive, 
Smyrna.  Georgia  30080.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  S.W.,  Renton. 
Washington;  or  at  the  FAA.  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office.  Suite  210C.  1669  Phoenix  Parkway. 
Atlanta.  Georgia,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
December  21. 1994. 


Issued  at  Renton.  Washington,  on 
November  4, 1994. 
Darrell  M.  Pcderson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 

[FR  Doc.  94-27850  Filed  11-18-94;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  94-NM-125-A0;  Anwndment 
39-9071;  AD  94-23-08] 

Airwortttlness  Directives;  Jetstream 
Model  HS  748  Series  2A  and  2B 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Jetstream  Model  HS 
748  Series  2A  and  2B  airplanes.  This 
action  requires  repetitive  replacement  of 
the  structurally  significemt  items  (SSI) 
on  the  nose  landing  gear  (NLG)  and 
main  landing  gear  (MLG)  with 
serviceable  SSI's.  This  amendment  is 
prompted  by  fatigue  testing  which 
revealed  that  the  SSI's  on  the  NLG  and 
the  MLG  have  a  limited  service  life.  The 
actions  specified  in  this  AD  are 
intended  to  ensure  the  replacement  of 
the  SSI's  that  have  reached  the 
maximum  life  limit;  SSI's  that  are  not 
replaced  could  fail  and  lead  to  the 
failure  of  the  NLG  and  MLG  during  taxi, 
take-off,  or  landing. 

DATES  EFFECTIVE:  December  6. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
6, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  20. 1995. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
125-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  inlormation  referenced  in 
this  AD  may  be  obtained  from  Dowty 
Aerospace,  Customer  Support  Center, 
P.O.  Box  49.  Sterling,  Virginia  20166. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-2141; fax  (206)  227-1100. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Jetstream  Model  HS  748  series  2A  and 
2B  airplanes.  The  CAA  adxases  that 
results  of  fatigue  testing,  conducting  by 
Dowty  [the  manufacturer  of  the  nose 
landing  gear  (NLG)  and  main  landing 
gear  (MLG)  components),  revealed  that 
certain  components  in  the  NLG  and 
MLG  specified  as  structurally  significant 
items  (SSI)  have  a  limited  service  life. 
Investigation  revealed  that  these  SSI's, 
upon  attaining  or  exceeding  a  certain 
number  of  landings,  can  fail  due  to 
fatigue-related  stress.  If  not  replaced  in 
a  timely  manner,  the  SSI's  could  fail 
and  lead  to  the  failure  of  the  NLG  and 
MLG  during  taxi,  take-off.  or  landing. 

Dowty  has  issued  Service  Bulletin  32- 
104E.  dated  January  20, 1993,  which 
describes  procedures  for  determining 
the  niunber  of  landings  accumulated  on 
the  SSI's  on  the  NLG  and  MLG.  and 


repetitively  replacing  these  SSI's  with 
serviceable  SSI's  at  regulator  intervals. 
The  CAA  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  C/iA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
roviewtii  f  1'  available  information,  and 
detemnned  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  en  unsafe  condition  has  been 
identified  that  is  hkely  to  e.xist  or 
develop  on  other  airplanes  of  the  same 
tj-pe  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  ensure 
the  replacement  of  the  SSI's  that  have 
reached  the  maximum  life  limit.  This 
AD  requires  initially  determining  the 
number  of  landings  accumulated  on  the 
SSI's  currently  installed  in  the  NLG  and 
MLG,  and  repetitively  replacing  the 
SSI's  with  serviceable  SSI's,  upon  the 
accumulation  of  a  certain  number  of 
landings.  The  actions  would  be  required 
to  be  accomplished  in  accordance  v«th 
the  service  bulletin  described 
previously. 

There  currently  are  no  Jetstream 
Model  HS  748  series  2A  and  2B 
airplanes  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  40  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  would  be  $2,400 
per  airplane,  per  replacement  cycle. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 


made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  niunber 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  ringing  date 
for  comments  will  be  cor.sKipjcd,  and 
this  rule  may  be  amended  i:i  light  of  the 
commenls  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  tliat  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-125-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-23-08    Jetstream  Aircraft  Limited 
(Formerly  British  Aerospace 
Comrasrcial  Aircraft,  Limited): 
Amendment  39-9071.  Docket  94-NM- 
125-AD. 

Apphcability:  All  Model  Jetstream  Model 
HS  748  series  2A  and  2B  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  replacement  of  the  SSI's  that 
have  reached  the  maximum  life  limit, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  determine  the  number  of  landings 
accumulated  on  each  structurally  significant 
item  (SSI)  currently  installed  in  the  nose 
landing  gear  (NLG)  anc  :nain  landi.ig  gear 
(MLG),  in  accordance  with  Dowty  Aerospace 
Landing  Gear  Service  Bulletin  32-104E, 
dated  January  20, 1993. 

(1)  If  the  number  of  landings  accumulated 
on  an  SSI  is  equal  to  cr  greater  than  the 
number  of  landings  specified  in  the  "Life 
Limitations"  column  of  the  applicable  table 
in  the  service  bulletin,  prior  to  further  flight, 
replace  the  SSI  with  a  serviceable  SSI.  in 
accordance  with  the  service  bulletin. 
Thereafter,  replace  the  SSI  at  intervals  not  to 
exceed  the  accumulation  of  the  number  of 
landings  specified  in  the  "Life  Limitations 
column  of  the  applicable  table  in  the  service 
bulletin. 

(2)  If  the  number  of  landings  accumulated 
on  the  SSI  is  less  than  the  number  of 
landings  specified  in  the  "Life  Limitations" 
column  of  the  applicable  table  in  the  service 
bulletin,  replace  the  SSI  with  a  serviceable 
SSI  prior  to  or  upon  the  accumulation  of  the 
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number  of  landings  specifled  in  the  "Life 
Limitations"  column  of  the  applicable  table 
in  the  service  bulletin.  Thereafter,  replace  the 
SSI  at  intervals  not  to  exceed  the 
accumulation  of  the  number  of  landings 
sfkecified  in  the  "Life  Limitations"  column  of 
the  applicable  table  in  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transp>ort  Airplane  Directorate.  Oi)erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins[)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Dowty  Aerospace  Landing 
Gear  Service  Bulletin  32-104E.  dated  January 
20, 1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Dowty  Aerospace,  Customer  Support 
Center,  P.O.  Box  49.  Sterling.  Virginia  20166. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  IMW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
December  6, 1994. 

Issued  in  Renton,  Washington,  on 
November  7,  1994. 
S.R.  Miller. 

Actinfi  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  94-27966  Filed  11-18-94;  8:45  am] 
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14  CFR  Part  121 

International  Crewmember  Certificates 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Compliance  with  certificate 
application  process. 

SUMMARY:  In  lieeping  with  the 
President's  initiative  to  streamline 
government,  the  Department  of  State 
(DOS)  has  determined  that  it  will  cease 
processing  applications  for  the 
international  crewmember  certificate 
after  December  31, 1994.  By  this 
document,  the  FAA  is  informing  the 
public  that  applications  for 


international  crewmember  certificates, 
currently  processed  under  14  CFR 
121.721, 121.723  and  135.43,  will  no 
longer  be  processed  by  the  FAA.  These 
certificates,  which  facilitate  the  entry 
and  clearance  of  those  crewmembers 
into  International  Civil  Aviation 
Organization  (ICAO)  contracting  states, 
will  no  longer  be  issued,  and 
crewmembers  will  have  to  obtain 
standard  international  passports.  This 
document  is  intended  to  allow  air 
carriers,  pilots,  and  other  affected 
individuals  sufficient  time  to  make 
alternative  arrangements. 
EFFECTIVE  DATE:  December  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  V.  Meier  Jr.,  Project 
Development  Branch,  AFS-240,  Air 
Transportation  Division,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SVV.. 
Washington,  DC  20591:  telephone  (202) 
267-3749. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  State  (DOS) 
informed  the  FAA  that  it  will  cease 
processing  applications  for  the 
international  crewmember  certificate 
after  August  1, 1994.  and  recommended 
that  the  FAA  require  all  applicants  to 
possess  valid  passports  in  accordance 
with  22  U.S.C.  2705.  Since  the  FAA 
cannot  verify  an  applicant's  citizenship, 
and  because  DOS  will  cease  processing 
for  the  international  certificate,  the  FAA 
also  planned  to  cease  processing 
applications  by  August  1, 1994. 

FAA  requested  an  extension  of  the 
procedure,  including  DOS  processing, 
beyond  the  August  1. 1994,  deadline 
until  rulemaking  could  be  completed  to 
withdraw  regulations  (14  CFR  121.721, 
121.723  and  135.43)  that  will  be 
obsolete  due  to  DOS's  actions.  DOS 
agreed  to  extend  its  deadline  until 
December  31, 1994.  Since  the  FAA's 
notice  and  final  rule  will  not  be 
complete  before  DOS  ceases  processing 
applications,  the  FAA  is  publishing  this 
document  to  inform  the  public  that  it 
will  be  futile  to  submit  applications  for 
the  international  crewmember 
certificate  to  the  Flight  Standards 
District  Office  (FSDO)  after  December 
31,  1994. 

The  FAA  is  initiating  rulemaking 
action  to  eliminate  the  regulatory 
procediues  that  will  be  obsolete  after 
December  31, 1994. 

Issued  in  Washington.  DC. on  November 
2, 1994. 

Thomas  C  Accardi, 

Director  of  Flight  Standards  Service. 

|FR  Doc.  94-28280  Filed  11-18-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Illinois  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Illinois  regulatory 
program  (hereinafter  referred  to  as  the 
"Illinois  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Illinois  proposed 
revisions  to  three  statutes  in  the  Illinois 
Surface  Coal  Mining  Land  Conservation 
and  Reclamation  Act  (State  Act) 
pertaining  to  small  operator  assistance, 
vegetation  requirements  for  lands 
eligible  for  remining,  and  fees  and  civil 
penalties.  The  amendment  is  intended 
to  incorporate  the  additional  flexibility 
afforded  by  SMCRA,  as  amended  by  the 
Abandoned  Mine  Reclamation  Act  of 
1990  and  the  Energy  Policy  Act  of  1992. 
It  is  also  intended  to  improve 
operational  efficiency. 
EFFECTIVE  DATE:  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  511  W.  Capitol.  Suite  202, 
Springfield,  Illinois  62704.  Telephone: 
(217) 492-4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

II.  Submission  of  the  Proposed  Amendment 
HI.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Illinois  Program 

On  June  1, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Background 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  June  1. 1982,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  913.15,  913.16,  and  913.17. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  September  9. 1994 
(Administrative  Record  No.  IL-1550), 
Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Illinois  submitted  the  proposed 


amendment  at  its  own  initiative.  The 
proposed  amendment  pertains  to 
changes  to  the  State  Act  (225  ILCS  720) 
which  were  enacted  through  Public  Act 
88-599  (HB  2349)  and  signed  into  law 
by  the  Governor  of  Illinois  on 
September  1, 1994.  Illinois  proposed  to 
revise  225  ILCS  720/2.02(b)  concerning 
small  operator  assistance,  to  add  new 
subsection  225  ILCS  720/3.15(e) 
concerning  the  responsibility  period  for 
successful  revegetation  on  lands  eligible 
for  remining,  and  to  revise  225  ILCS 
720/9.07(a)  concerning  the  deposit  of 
fees  and  civil  penalties. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
29,  1994,  Federal  Register  (59  FR 
49618),  and  in  the  same  document 
opened  the  public  comment  j)eriod  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  October  31, 1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

1.  225  ILCS  720/2.02  Contents  of  Permit 
Application 

Illinois  proposed  revisions  to  225 
ILCS  720/2.02  pertaining  to  the  Illinois 
Small  Operator  Assistance  Program 
(SOAP). 

a.  At  225  ILCS  720/2.02(b),  Illinois 
proposed  to  increase  the  amount  of 
probable  total  annual  production 
allowed  for  SOAP  applicants  from 
100,000  to  300,000  tons. 

On  November  5, 1990,  the  Abandoned 
Mine  Reclamation  Act  of  1990  amended 
section  507(c)(1)  of  SMCRA  to  increase 
the  amount  of  probable  total  annual 
production  allowed  for  SOAP 
applicants  to  300,000  tons.  Therefore, 
the  Director  finds  Illinois'  proposed 
revision  at  225  ILCS  720/2.02ft))  is 
consistent  with  and  no  less  stringent 
than  the  counterpart  provision  in 
section  507(c)(1)  of  SMCRA. 

b.  At  225  ILCS  720/2.02(b),  Illinois 
also  proposed  the  deletion  of  existing 
program  services  at  subsections  (b)(1) 
through  (b)(3)  and  the  addition  of  the 
following  new  or  enhanced  program 
services  at  subsections  (b)(1)  through 
(b)(6):  (1)  The  determination  of  probable 
hydrologic  consequences,  including  the 
engineering  analyses  and  designs 
necessary  for  the  determination;  (2)  the 
development  of  cross-section  maps  and 
plans;  (3)  the  geologic  drilling  and 
statement  of  results  of  test  borings  and 
core  samplings;  (4)  the  collection  of 
archaeological  information  and  any 


other  archaeological  and  historical 
information  required  by  the  Department, 
and  the  preparation  of  plans 
necessitated  thereby;  (5)  pre-blast 
surveys;  and  (6)  the  collection  of  site 
specific  resource  information  and 
production  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  and  other  environmental  values 
required  by  the  Department  under  this 
Act. 

On  October  24, 1992,  the  Energy 
Policy  Act  of  1992  amended  section 
507(c)(1)  of  SMCRA  by  adding 
substantively  the  same  new  and 
enhanced  program  services  at 
paragraphs  (A)  through  (F).  The  Director 
finds  that  the  provisions  for  program 
services  at  225  ILCS  720/2.02  (b)(1) 
through  (b)(6)  are  consistent  with  and 
no  less  stringent  than  the  provisions  for 
program  services  at  section  507  (c)(1)(A) 
through  (c)(1)(F)  of  SMCRA. 

c.  At  225  ILCS  720/2.02(b),  Illinois 
also  proposed  the  following  SOAP 
assistance  reimbursement  requirement: 
A  coal  operator  that  has  received 
assistance  pursuant  to  this  subsection 
shall  reimburse  the  regulatory  authority 
for  the  cost  of  the  services  rendered  if 
the  program  administrator  finds  that  the 
operator's  actual  and  attributed  annual 
production  of  coal  for  all  locations 
exceeds  300,000  tons  diu-ing  the  12 
months  immediately  following  the  date 
on  which  the  operator  is  issued  the 
surface  coal  mining  and  reclamation 
permit. 

On  October  24, 1992,  the  Energy 
Policy  Act  of  1992  amended  SMCRA  by 
adding  section  507(h)  which  contains 
substantively  the  same  reimbursement 
requirement  as  the  Illinois  proposal  for 
services  rendered  under  section 
507(c)(1)  or  section  507(c)(2)  of  SMCRA. 
The  Illinois  proposal  is  consistent  with 
section  507(h)  of  SMCRA  with  one 
exception.  It  does  not  require 
reimbursement  for  services  provided 
under  section  507(c)(2)  of  SMCRA. 
OSM  currently  interprets  section 
507(c)(2)  of  SMCRA  to  require  that  the 
Secretary  of  the  Interior,  and  not  the 
State  regulatory  authority,  provide  or 
assume  the  cost  of  training  coal 
operators.  In  accordance  with  that 
interpretation,  Illinois  is  not,  at  this 
time,  obligated  to  propose  statutory 
provisions  consistent  with  section 
507(c)(2)  and  section  507(h)  of  SMCRA 
with  regard  to  training  assistance. 
Therefore,  the  Director  finds  the  new 
provision  at  225  ILCS  720/2.02(b)  is 
consistent  with  and  no  less  stringent 
than  the  counterpart  provision  at 
section  507(h)  of  SMCRA  as  it  relates  to 
reimbursement  of  costs  for  services 
rendered  under  section  507(c)(1)  of 
SMCRA. 


2.  225  ILCS  720/3.15  Vegetation 

Illinois  proposed  to  amend  225  ILCS 
720/3.15  by  adding  two  provisions  at 
new  subsection  (e)  pertaining  to  the 
responsibility  period  for  successful 
reve^tation  on  lands  eligible  for 
remining. 

a.  Illinois  proposed  to  add  a  provision 
at  225  ILCS  720/3.15(e)  which  requires 
that  the  responsibility  period  for 
successful  revegetation  on  lands  eligible 
for  remining  shall  be  two  full  years  after 
the  last  year  of  augmented  seeding, 
fertilizing,  irrigation  or  other  work. 

On  October  24, 1992,  the  Energy 
Policy  Act  of  1992  amended  SMCRA  by 
adding  section  515(b)(20)(B)  which 
contains  a  substantively  identical 
requirement  for  lands  eligible  for 
remining.  Therefore,  the  Director  finds 
that  the  provision  at  225  ILCS  720/ 
3.15(e)  is  consistent  with  and  no  less 
stringent  than  the  counterpart  provision 
in  section  515(b)(20)(B)  of  SMCRA. 

b.  Illinois  also  proposed  a  provision  at 
225  ILCS  720/3.15(e)  which  clarifies 
that  the  requirement  discussed  in 
finding  2.a  does  not  preclude 
application  of  responsible  land        ^ 
management  practices  if  they  are 
deemed  necessary  and  approved  by 
Illinois. 

Although  section  515(b)  of  SMCRA 
does  not  contain  a  similar  provision, 
this  provision  is  not  inconsistent  with 
the  Federal  regulations  at  30  CFR 
816.116(c)(4)  and  817.116(c)(4)  which 
allow  approval  of  selective  husbandry 
practices  without  restarting  the 
responsibility  period  for  revegetation  if 
the  regulatory  authority  obtains  prior 
approval  fix>m  the  Director  that  the 
practices  are  normal  husbandry 
practices. 

The  Illinois  program  contains 
counterpart  regulations  which  allow 
approval  of  selective  husbandry 
practices  at  62  Illinois  Administrative 
Code  (lAC)  1816.116(a)(2)(C)  and 
1817.116(a)(2)(C).  Illinois  limits  its. 
approval  to  normal  conservation  and 
land  use  management  practices  for  the 
State  of  Ilhnois  that  are  included  in  its 
regulations  at  62  L\C  1816.116  and 
1817.116.  The  selective  husbandry 
practices  included  in  the  Illinois 
program  have  been  approved  by  OSM  as 
normal  husbandry  practices  in 
accordance  with  the  Federal  regulations 
at  30  CFR  816.1 16(c)(4)  and 
817.116(c)(4). 

Therefore,  the  Director  finds  Illinois' 
proposed  provision  at  225  ILCS  720/ 
3.15(e),  when  read  in  light  of  the 
regulatory  limitations  at  62  lAC 
1816.116(a)(2)(C)  and  1817.116(a)(2)(C). 
is  not  inconsistent  with  the 
requirements  of  section  515(b)(20)(B)  of 
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SMOIA  and  the  Federal  regulations  at 
30  CFR  816.116(c)(4)  and  817.116(c)(4). 

3.  225 ILCS  720/9.07  Fees  and 
Forfeitures 

Illinois  revised  225  ILCS  720/9.07(a) 
by  requiring  all  fees  and  civil  penalties 
,  collected  under  the  State  Act  be 
deposited  into  the  Coal  Mining 
■Regulatory  Fund  instead  of  the  general 
revenue  fund. 

The  revision  was  proposed  to  comply 
with  new  requirements  in  the  State 
Finance  Act  (30  ILCS  105).  Illinois 
Public  Act  88-599  established  the  Coal 
Mining  Regulatory  Fund  and  added 
section  6z-36  to  the  State  Finance  Act. 
Section  6z-36  requires  all  moneys 
collected  as  fees  and  civil  penalties 
under  the  State  Act  be  deposited  into 
the  Coal  Mining  Regulatory  Fund.  The 
moneys  in  the  hind  will  then  be 
annually  appropriated  to  the 
Department  of  Mines  and  Minerals  for 
the  enforcement  of  coal  mining 
regulatory  laws  and  rules. 

There  is  no  direct  Federal  counterpart 
to  225  ILCS  720/9.07(a).  However,  the 
proposed  amendment  is  not 
inconsistent  with  the  general 
requirements  for  permit  fees  at  section 
507(a)  of  SMCRA  or  30  CFR  777.17  of 
the  Federal  regulations,  which  establish 
provisions  for  permit  fees.  Also,  the 
proposed  amendment  is  not 
inconsistent  with  the  general 
requirements  for  civil  penalties  at 
Section  518  of  SMCRA  or  30  CFR  845 
of  the  Federal  regulations,  which 
establish  provisions  for  assessment  of 
civil  penalties.  Therefore,  the  Director 
finds  that  the  proposed  revision  to  225 
ILCS  720/9.07(a)  is  not  inconsistent 
with  the  requirements  of  SMCRA  or  the 
Federal  regulations. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17{h)(ll)(i). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Illinois 
program.  No  Federal  agency  comments 
were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  is  required  to  obtain  the  written 


concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Illinois  proposed  to 
make  in  its  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  OSM 
did  not  request  EPA's  concurrence. 

Pursuant  to  732.17(h)(ll)(ii).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  IL-1551).  EPA  responded  on 
September  27, 1994,  that  it  had 
reviewed  the  proposed  amendment  and 
had  no  comment  to  offer 
(Administrative  Record  No.  IL-1554). 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  from  the 
SHPO  and  ACHP  for  all  amendments 
that  may  have  an  effect  on  historic 
properties.  By  letter  dated  September 
21, 1994,  OSM  solicited  comments  from 
the  SHPO  and  ACHP  (Administrative 
Record  No.  IL-1553).  The  SHPO  gave  its 
written  concurrence  with  the  proposed 
amendment  on  October  18. 1994 
(Administrative  Record  No.  IL-1557). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Illinois  on 
September  9, 1994. 

The  Director  is  also  taking  this 
opportunity  to  make  a  correction  to  30 
CFR  913.10.  The  Department  of  Mines 
and  Minerals  was  empowered  by  the 
State  Act  at  225  ILCS  720/9.02  (formerly 
111.  Rev.  Stat.  1991,  ch.  96  1/2,  Section 
7909.02)  to  act  as  the  regulatory 
authority  for  the  State  of  Illinois  under 
SMCRA.  Therefore,  the  existing 
designation  at  30  CFR  913.10  which 
deems  the  Department  of  Mines  and 
Minerals,  Division  of  Land  Reclamation 
as  the  regulatory  authority  in  Illinois  is 
being  removed.  The  Department  of 
Mines  and  Minerals  is  designated  as  the 
regulatory  authority  in  Illinois,  and  30 
CFR  913.10  is  being  revised  to  reflect 
this  decision. 

The  Federal  regulations  at  30  CFR 
Part  913,  codifying  decisions  concerning 
the  Illinois  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 


State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  Illinois 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  OSM,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Illinois  of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
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Environmental  Pohcy  Act  (42  U.S.C. 

4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507efse9.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Iiiterior  has 
determined  that  this  rule  vvill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  wall  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
vrauld  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  15, 1994. 

Alfred  E.  Whitehouse, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below:, 

PART  913-ILLINOIS 

1.  The  authority  citation  for  Part  913 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  913.10  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§913.10    State  regulatory  program 
approval. 

*  *  *  Beginning  on  that  date,  the 
Department  of  Mines  and  Minerals  shall 
be  deemed  the  regulatory  authority  in 
Illinois  for  all  surface  coal  mining  and 
reclamation  operations  and  all 
exploration  operations  on  non-Federal 
and  non-Indian  lands.  *  *  • 

3.  Section  913.15  is  amended  by 
adding  paragraph  (q)  to  read  as  follows: 


§913.15    Approval  of  regulatory  program 
amendments. 

*        »        *        •        « 

(q)  The  following  revisions  to  or  the 
addition  of  the  following  statutes,  as 
submitted  to  OSM  on  September  9, 
1994,  are  approved  effective  November 
21, 1994. 


225  ILCS 
720 


2.02(b)  .... 
3.15(e) .... 

9.07(a) .... 


Topic 


Contents  of  Permit  Application; 
SOAP  provistons. 

Vegetation;  revegetabon  require- 
ments for  lands  eltgible  for 
remining. 

Fees  and  Forfeitures;  deposit  of 
permit  fees  and  civil  penatttes 
irrto  tt>e  Coal  Mining  Regulatory 
Fund. 


IFR  Doc.  94-28625  Filed  11-18-94;  8:45  am) 

BILUNG  CODE  4310-0$-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  8a 

RIN2900-AG36 

Veterans  Mortgage  Life  Insurance 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  regulations. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
regulations  regarding  Veterans  Mortgage 
Life  Insurance  (VMU)  to  reflect  that  the 
statutory  maximum  amount  of  coverage 
available  under  the  VMLI  program  has 
been  increased  to  $90,000.  This 
amendment  is  necessary  to  conform  the 
regulations  to  statutory  provisions. 
EFFECTIVE  DATE:  December  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gregory  C.  Hosmer,  Senior 
Insurance  Specialist/ Attorney, 
Department  of  Veterans  Affairs  Regional 
Office  and  Insiu-ance  Center.  P.O.  Box 
8079,  Philadelphia.  Pennsylvania 
19101,(215)951-5710. 
SUPPLEMENTARY  INFORMATION:  Section 
204  of  the  "Veterans'  Benefits  Act  of 
1992",  Public  Law  102-568,  amended 
38  U.S.C.  2106  to  provide  for  an 
increase  from  $40,000  to  $90,000  in  the 
maximum  amount  of  coverage  available 
under  the  VMLI,  effective  December  1, 
1992.  This  amendment  to  regulations 
merely  reflects  the  statutory  change. 

VA  has  determined  that  prior 
publication  for  notice  and  public 
comment  is  unnecessary  since  the 
amendments  merely  reflect  statutory 
changes  and  are  not  subject  to  rule- 
making requirements. 


The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  these  final 
regulations  wrill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  The  reason  for  this 
certification  is  that  these  final 
regulations  merely  reflect  statutory 
changes. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  for  these 
regulations  is  64.103. 

List  of  Subjects  in  38  CFR  Fart  8a 

Veterans'  Mortgage  Life  Insurance. 

Approved:  November  8, 1994. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  8a  is  amended  as 
set  forth  below: 

PART  8a— VETERANS'  MORTGAGE 
LIFE  INSURANCE 

1.  The  authority  citation  for  Part  8a 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  85  Stat.  320;  38 
U.S.C.  501,  2106.  unless  otherwise  noted. 

§§8a.2and8a.4    [Amended] 

2.  In  paragraphs  8a.2(a),  8a.2(b)(l)  and 
8a.4  the  terra  "$40,000"  is  removed 
wherever  it  apf>ears  and  the  term 
"S90.000"  is  added  in  place  thereof. 

3.  The  following  sentence  is  added  at 
the  end  of  paragraph  8a.2(b)(7): 

*        •        •        •        • 

(b)*  •  • 

(7)*  •  *  All  claims,  arising  out  of  the 
deaths  of  insured  veterans  occurring  on 
or  after  October  1, 1976,  but  prior  to 
December  1,  1992.  shall  be  subject  to  the 
$40,000  lifetime  maximum  amount  of 
insurance  then  in  effect. 

[PR  Doc.  94-28604  Filed  11-18-94;  8:45  am) 

B4UJN0  CODE  8320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 63  and  71 

[FRL-6106-2] 

RIN2060-AF10 

Federal  Operating  Permit  Programs; 
Permits  for  Early  Reductions  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rulemaking  establishes 
an  interim  Federal  permitting  program 
solely  for  sources  participating  in  the 
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Early  Reductions  Program  under  section 
112(i)(5)  of  the  Clean  Air  Act  (Act),  as 
amended.  It  is  designed  to  provide  a 
temporary  permitting  mechanism  until 
such  time  as  permanent  permitting 
programs  become  effective  pursuant  to 
title  V  of  the  Act.  Under  this  interim 
program.  EPA  will  be  able  to  permit 
early  reductions  soim:es  in  a  timely 
manner,  thus  ensuring  that  emission 
reductions  achieved  are  maintained  and 
providing  assurance  to  participating 
sources  that  they  have  qualihed  for  the 
benefits  of  the  Early  Reductions 
Program. 

Also  promulgated  in  this  rulemaking 
are  two  amendments  to  the  Early 
Reductions  Rule.  The  first  appends  to 
enforceable  commitments  made  under 
the  Early  Reductions  Program 
information  on  emission  reduction 
measures  employed  to  achieve  early 
re^i'ctions  and  the  second  clarifies 
deadlines  for  submitting  post-reduction 
emission  information  to  EPA. 

zrrzcmve.  date:  November  21, 1994. 
ADORESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  fi-om  the  U.S. 
EPA  Library  (MD-35)  .  Research 
Tiiangie  Park.  North  Carolina  27711. 
te'^phone  number  919-541-2777. 
Please  refer  to  "Federal  Operating 
Permit  Programs:  Permits  for  Early 
P.':''j'.:ctions  Sources — Background 
Information  for  Promulgated  Rule" 
(EPA-453/R-94-061b).  The  BID 
contains  (1)  a  summary  of  changes  made 
to  the  rule  since  proposal  and  (2)  a 
summary  of  all  public  comments  made 
on  the  proposed  standards  and  EPA's 
rjsponse  to  those  comments. 

Docket.  Docket  number  A-93-08, 
containing  supporting  information  used 
in  developing  the  promulgated  rule  is 
available  for  pubHc  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p  m.,  Monday  through  Friday,  at  EPA's 
Air  Docket,  room  Ml 500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC.  A 
roasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Beck,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  CaroUna  27711,  telephone 
number  919-541-5421. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Introduction 

II.  Summary  of  Significant  Comments  and 

Changes  Since  Proposal 

III.  Administrative  Requirements 


I.  Introduction 

The  Clean  Air  Act  Amendments  of 
1990  rewrote  existing  section  112. 
which  directs  the  EPA  to  establish 
national  emission  standards  for 
hazardous  air  pollutants  (HAP).  A  new 
provision,  section  112(i)(5).  offers  to 
sources  that  achieve  substantial  early 
reductions  of  HAP  emissions  an 
extension  in  the  compliance  date  for 
applicable  standards  to  be  promulgated 
under  section  112(d).  To  help 
implement  this  "Eariy  Reductions 
Program."  EPA  is  acting  in  this  notice 
to  promulgate  an  interim,  limited  scope 
permit  program,  pursuant  to  title  V  of 
the  Act.  This  interim  program  will  allow 
EPA  to  process  applications  under  the 
Early  Reductions  Program  in  a  timely 
manner,  until  such  time  as 
comprehensive  title  V  permitting 
mechanisms  become  available.  A 
detailed  rationale  for  this  rulemaking 
accompanied  the  proposal  notice,  which 
was  published  in  the  Federal  Register 
on  December  29. 1993  (57  FR  68804). 

II.  Summary  of  Significant  Comments 
and  Changes  Since  Proposal 

The  comment  period  for  the  proposed 
early  reductions  permits  rule  ended  on 
March  3. 1994.  and  EPA  received  five 
comment  letters.  Copies  of  the 
comments  reside  in  the  docket  for  this 
rulemaking  and  are  available  for  public 
inspection  (see  "Docket"  in  the 
ADDRESSES  section  of  this  preamble  for 
further  information).  A  summary  of 
public  comments  and  EPA's  responses 
to  the  comments  are  contained  in  the 
background  information  document 
mentioned  in  the  ADDRESSES  section  of 
this  preamble. 

Consideration  of  these  comments  and 
other  deliberations  within  the  Agency 
led  to  a  few  changes  from  the  proposed 
permits  rule,  although  none  of  tlie 
changes  altered  the  rule  significantly.  A 
brief  summary  of  the  more  notable 
changes  appear  in  the  list  below  (an 
expanded  explanation  of  these  changes 
is  contained  in  the  background 
information  document). 

1.  A  definition  of  "post-reduction 
year"  has  been  added,  as  well  as 
clarifying  language  pertaining  to 
deadlines  for  filing  post-reduction 
emission  information.  These  changes 
make  clearer  the  requirements  for 
demonstrating  that  qualifying 
reductions  have  been  achieved,  and 
provide  more  flexibility  to  sources  that 
wish  to  make  reduction  demonstrations 
before  the  statutory  deadline. 

2.  The  proposed  requirement  to 
submit  an  application  in  a  computerized 
format,  in  addition  to  the  typed 
application,  has  been  deleted.  The  EPA 


has  not  yet  settled  on  a  computer  format 
for  such  submittals. 

3.  The  proposed  rule  contained  a 
provision  requiring  permittees  to  report 
any  deviations  fit)m  permit  terms  or 
conditions  within  ten  days  of 
occurrence.  This  requirement  has  been 
revised  to  require  "prompt"  reporting  of 
deviations,  where  "prompt"  will  be 
defined  in  each  early  reductions  permit 
and  will  be  based  on  the  type  and 
degree  of  the  deviation.  This  is 
consistent  with  similar  language  in  the 
part  70  for  State  title  V  permit  programs. 

4.  The  procedures  for  making 
administrative  amendments  to  existing 
early  reductions  permits  have  been 
revised.  The  revisions  are  consistent 
with  recently  proposed  revisions  to  the 
administrative  amendments  procedures 
specified  in  the  part  70  rule  for  State 
title  V  programs.  The  revised 
procedures  clarify  the  permittee's 
actions  in  initiating  an  administrative 
amendment  and  set  the  effective  date  of 
an  amendment  at  60  days  after  receipt 
by  the  Administrator  of  the  amendment 
application  (assuming  the  Admini-strator 
does  not  reject  the  amendment  prior  to 
that  time). 

Also  changed  under  the 
administrative  amendments  provisions 
of  the  rule  is  the  list  of  actions 
qualifying  as  admini.strafive 
amendments  (§  71.26(c)(1)).  A  new 
provision  (§  71.26(c){lj(v))  allows 
certain  additional  permit  revisions  to  be 
treated  as  administrative  amendments 
provided  that  the  Administrator ' 
determines,  on  a  case-by-case  basis,  that 
aproposed  revision  is  similar  to  those 
qualifying  actions  already  specifically 
listed.  The  new  provision  is  based  upon 
a  similar  provision  in  the  part  70  rule 
and  is  a  response  to  certain  commenters 
requests  for  additional  flexibility  to 
make  relatively  insignificant  changes  at 
an  early  reductions  source  without 
having  to  wait  for  a  lengthy  EPA 
approval  process.  Under  the  new 
provision.  EPA  would  be  able  to  process 
through  administrative  amendment 
procedures  certain  changes  not  listed  in 
paragraphs  §  71.26(c)(l)(i)  through  (iv) 
but  which  are  ministerial  in  nature  and 
therefore  do  not  require  the  exercise  of 
judgment  on  the  part  of  EPA,  or  review 
by  the  public  or  affected  States. 

5.  Another  proposed  provision 
deleted  in  the  final  rule  was  the 
requirement  that  specialty  permit 
applications  contain  a  statement 
indicating  the  source's  compliance 
status  with  any  applicable  enhanced 
monitoring  and  compliance  certification 
requirements  of  the  Act.  This  provision 
was  included  in  the  proposal  because  a 
similar  provision  appears  in  the  part  70 
rule.  However,  upon  further  reflection. 
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EPA  has  realized  that  the  provision  is 
not  relevant  to  early  reductions  permit 
applications.  This  specialty  permit 
program  focuses  narrowly  on 
implementing  the  Early  Reductions 
Program  for  a  defined  early  reductions 
source  and  associated  HAP  emissions, 
and  within  that  context  the  only 
monitoring  and  compliance  certification 
requirements  applicable  to  the  early 
reductions  source  will  be  those 
delineated  in  the  specialty  permit 
issued  later  to  the  participating 
company.  Each  specialty  permit  will 
implement  the  Act  directive  to  provide 
for  enhanced  monitoring  on  major 
sources  by  specifying  monitoring 
requirements  tailored  to  the  early 
reductions  source  and  consistent  with 
the  characteristics  of  the  Early 
Reductions  Program.  Compliance 
certification  requirements  also  will  be 
impos-d  *o  comply  with  title  V  of  the 
Act.  However,  it  is  inappropriate  to  ask 
a  source  to  discuss,  in  the  permit 
application,  its  compliance  status  for 
these  requirements  because  they  do  not 
yet  exist. 

In  the  proposed  rule  preamble.  EPA 
requested  comment  on  whether  the  final 
early  reductions  permits  rule  should 
contain  procedures  for  minor  permit 
revisions.  Such  procedures  would  be 
used  to  process  changes  that  could  not 
be  processed  as  administrative 
amendments  but  which  encompass 
relatively  minor  changes  to  the  source 
or  its  operation  and.  therefore,  would 
not  warrant  the  longer  (12  month) 
review  and  issuance  process  allotted  to 
significant  source  changes.  Two 
commenters  requested  that  EPA  include 
minor  permit  revision  procedures  in  the 
final  rule  to  provide  sources  the  ability 
to  make  certain  changes  in  the  early 
reductions  source  quickly,  which  they 
consider  to  be  key  to  remaining 
competitive  within  their  respective 
industries.  The  EPA  has  carefully 
considered  the  commenters'  requests  for 
a  more  expedited  permit  revision 
procedure,  and  has  decided  not  to 
include  such  a  procedure  at  this  time. 
There  are  two  primary  reasons  for  this 
decision.  First,  the  part  70  permit 
revision  procedures  are  currently  the 
subject  of  litigation  in  the  D.C.  Circuit 
Court  of  Appeals.  In  part  as  a  response 
to  this  litigation,  EPA  has  proposed 
revisions  to  these  part  70  procedures. 
The  current  uncertainty  over  EPA's  legal 
discretion  to  provide  for  expeditious 
permit  revision  procedures  cautions 
against  providing  for  any  such 
procedures  here  in  this  final  rule. 
Second,  as  stated  in  the  preamble  to  the 
proposal  of  this  rule.  EPA  believes  the 
nature  of  these  specialty  permits, 


containing  limitations  that  are  uniquely 
tailored  to  the  facility,  should  reduce 
the  need  for  permit  revisions.  Another 
factor  that  deemphasizes  the  need  for  a 
more  expedited  revision  procedure  is 
the  fact  that  a  specialty  permit  will, 
relatively  soon  after  permit  issuance,  be 
transferred  to  the  jurisdiction  of  the    . 
State,  following  which  it  will  be  subject 
to  the  revision  procedures  of  the  State 
program. 

Tlie  EPA  may  in  the  future  decide  to 
revise  this  rule  to  provide  more 
expedited  procedures  for  minor  permit 
revisions.  However,  EPA  currently 
intends  await  the  outcome  of  the 
revisions  to  part  70  before  taking  any 
such  action. 

As  noted  earlier,  this  notice  also 
contains  amendments  to  the  Early 
Reductions  Rule.  One  of  the 
amendments,  proposed  along  with  the 
early  reductions  permits  proposal,  is 
promulgated  without  change  and 
appends  to  enforceable  commitments 
made  under  the  Early  Reductions 
Program  the  information  on  emission 
reduction  measures  employed  to 
achieve  early  reductions.  Such 
information  is  required  as  part  of  a 
participant's  post-reduction  emission 
demonstration.  The  other  amendments 
mirror  the  changes  described  in  item  1 
of  the  above  list  pertaining  to  the  post- 
reduction emissions  demonstration. 
These  amendments  make  the  Early 
Reductions  Rule  consistent  with  the 
permits  rule  promulgated  in  this  notice. 

III.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-08.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  de\j^opment  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and 

(2)  To  serve  as  liie  record  in  case  of 
judicial  review.  The  docket  is  available 
for  public  inspection  at  the  EPA's  Air 
Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  1 2866 

Under  Executive  Order  12866  (58  FR 
51735, 10/04/93),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  c    more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligation  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  "Executive  Order." 

It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
within  the  meaning  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  specialty 
permits  rule  and  the  amendments  to  the 
Early  Reductions  Rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  The  EPA  estimates  that  this 
rule  will  have  no  direct  economic 
impact  on  any  business  entities  for  two 
reasons.  First,  the  Early  Reductions 
Program  is  a  voluntary  program,  an 
alternate  means  of  complying  with 
otherwise  applicable  standards 
forthcoming  under  section  112(d)  of  the 
Act.  Generally,  companies  would 
participate  in  the  program  if  they 
thought  their  compliance  costs  would 
be  less  than  those  associated  with 
meeting  otherwise  applicable  standards. 
Costs  could  be  less  because  the  90  (95) 
percent  reduction  threshold  to  qualify 
for  an  extension  likely  will  be  lower 
than  the  reduction  required  by 
applicable  section  112(d)  standards. 
Moreover,  the  Early  Reductions  Rule 
provides  owners  or  operators 
considerable  flexibility  to  average 
qualifying  reductions  among 
participating  emissions  units. 

Second,  the  specialty  permits  program 
rulemaking  simply  adapts  for  earlier  use 
the  intended  mechanism  for  eventually 
delineating  and  enforcing  all  Act 
requirements  at  individual  facilities, 
namely  the  title  V  permit.  Sources  not 
electing  to  participate  in  the  Early 
Reductions  Program  would  have  to 
obtain  title  V  permits  anyway  when 
comprehensive  title  V.  Therefore,  this 
rulemaking  does  not  add  any  additional 
requirements  to  participants.  The 
impacts  from  the  requirements  of  title  V 
were  considered  in  the  promulgated 
part  70  rule  for  State  comprehensive 
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programs  (57  FR  32250).  Moreover,  the 
proposed  change  to  the  Early 
Reductions  Rule  would  have  no 
economic  effect  on  any  large  or  small 
business  entities. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  OMB  under  the 
Paperwork  Reduction  Act,  44  U.S.Q 
3501  et  seq..  and  has  been  assigned  the 
OMB  control  no.  2060-0276.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1650.01),  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (PM-223Y). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.  Washington.  EX] 
20460.  or  by  calling  (202)  260-2740. 

This  collection  of  information  is 
estimated  to  have  a  public  reporting 
burden  averaging  554  hours  per 
respondent  for  one-time  burden  items 
and  43  hours  per  respondent  annually 
for  recvuring  burden  items.  This 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (2136); 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Hazardous  air  pollutants. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  71 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  8, 1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 


of  Federal  Regulations  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq.,  13&-136y; 
IS  U.S.C.  2001,  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  ef  seq..  1311, 1313d.  1314. 1321. 
1326. 1330, 1344. 1345(d)  and  (e).  1361;  E.O. 
11735.  38  FR  21243.  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C  241,  242b.  243.  246. 
300f,  300g.  300g-l.  300g-2.  300g-3.  300g-4. 
300g-5.  300g-€,  300J-1,  300f-2.  300J-3.  300j- 
4.  300J-9. 1857  et  seq.,  6901-6992k.  7401- 
7671q.  7542.  9601-9657. 11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
in  numerical  order  a  new  heading  and 
a  new  entry  under  the  new  heading  to 
read  as  follows: 

9.1    OMB  approvals  under  ihe  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


•        ft 


Federal  Operating  Permit 
Programs 
7124—71.26  


2060-0276 


PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  D— [Amended] 

2.  Section  63.71  is  amended  by 
adding  the  definition  of  "Post-reduction 
year"  in  alphabetical  order  to  read  as 
follows: 

§  63.71    Definitions. 

*  •        *         *         • 

Post-reduction  year  means  the  one 
year  period  beginning  with  the  date 
early  reductions  have  to  be  achieved  to 
qualify  for  a  compliance  extension 
under  subpart  D  of  this  part,  unless  a 
source  has  established  with  the 
permitting  authority  an  earlier  one  year 
period  as  the  post-reduction  year.  For 
most  sources,  the  post-reduction  year 
would  begin  with  the  date  of  proposal 
of  the  first  section  112(d)  standard 
applicable  to  the  early  reductions 
source;  however,  for  sources  that  have 
made  enforceable  commitments,  it 
would  be  the  year  from  January  1, 1994 
through  December  31, 1994. 

•  •        •        •        * 

3.  In  §63.75,  paragraph  (g)  is  added  to 
read  as  follows: 


§  63.75    Eritorceabte  commitments. 

***** 

(g)  The  control  measure  information 
required  under  §63. 74(d)(1)  as  part  of 
post-reduction  emission  documentation 
and  submitted  in  a  permit  application 
according  to  the  provisions  of  §  63.77 
shall  become  part  of  an  existing 
enforceable  commitment  upon  receipt  of 
the  permit  application  by  the  permitting 
authority.  An  owner  or  operator  shall 
notify  the  permitting  authority  of  any 
change  made  to  the  source  during 
calendar  year  1994  which  affects  such 
control  measure  information  and  shall 
mail  the  notice  within  5  days  (postmark 
date)  of  making  the  change.  The  notice 
shall  be  considered  an  amendment  to 
the  source's  enforceable  commitment. 

4.  Section  63.77  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§63.77    Application  procedures. 

***** 

(e)  If  the  post-reduction  year  does  not 
end  at  least  one  month  before  the  permit 
application  deadline  under  paragraph 
(c)  of  this  section,  the  source  rnay  file 
the  post-reduction  emissions 
information  required  under 
§  63.74(d)(2).  (d)(3).  and  (d)(5)  later  as  a 
supplement  to  the  original  permit 
application.  In  such  cases,  this 
supplemental  information  shall  be 
submitted  to  the  permitting  autliority  no 
later  than  one  month  after  the  end  of  the 
post-reduction  year. 
•        •        •        *        * 

5.  Part  71  is  added  to  read  as  follows: 

PART  71— FEDERAL  OPERATING 
PERMIT  PROGRAMS 

Subpart  A — [Reserved] 

Sut>part  B — Permits  for  Early  Reductions 
Sources 

Sec. 

71.21  Program  overview. 

71.22  Definitions. 

71.23  Applicability. 

71.24  Permit  applications. 

71.25  Pemiit  content 

71.26  Permit  issuance,  reopenings.  and 
revisions. 

71.27  Public  participation  and  appeal. 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  A— {Reserved] 

Subpart  B — Permits  for  Early 
Reductions  Sources 

§71.21    Program  overview. 

(a)  The  regulations  in  this  subpart 
provide  for  a  limited.  Federal,  title  V, 
permit  program  to  establish  alternative 
emission  Umitations  for  early  reductions 
sources  that  have  demonstrated 
qualifying  reductions  of  hazardous  air 
pollutants  under  section  112(i)(5)  of  the 
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Act.  A  permit  issued  under  this  subpart 
which  establishes  such  an  enforceable 
alternative  emission  limitation  shall 
grant  all  emissions  units  in  the  early 
reductions  source  a  six-year  extension 
from  otherwise  applicable  dates  of 
compliance  for  standards  promulgated 
under  section  112(d)  of  the  Act. 

(b)  After  approval  of  a  State's 
comprehensive  permit  program 
pursuant  to  title  V  of  the  Act,  the 
Administrator  may  continue  to  issue 
specialty  permits  under  this  subpart 
rally  under  the  following  circumstances: 

(1)  The  early  reductions  source  filed 
a  permit  'application  vmder  this  subpart 
before  'le  State  obtained  approval  of  a 
comprfcheiisive  title  V  permit  program 
1ml  the  permit  had  not  been  finally 
issued  at  the  time  of  State  program 
approval;  or 

(2)  The  early  reductions  source  will 
be  required  to  file  an  early  reductions 
pormit  application  under  §  71.24(b) 
before  a  comprehensive  permit 
application  is  required  by  the  State 
wider  the  approved  program. 

(c)  When  a  circumstance  described  in 
paragraph  lb)(l)  or  (b)(2)  of  this  section 
occurs,  the  primary  consideration  in  the 
Administrator's  decision  to  issue  a 
specialty  permit  is  the  degree  of  delay 
anticipated  by  deferring  to  the  State  for 
permit  issuance. 

(dj  A  Permit  issued  to  an  early 
reductions  source  under  this  subpart 
shall  have  a  term  not  to  exceed  five 
years.  Such  a  specialty  permit  shall  be 
incorporated  into  a  comprehensive  title 
V  permit  subsequently  issued  to  the 
facility  containing  the  early  reductions 
source,  without  reopening  or  revision  of 
the  specialty  pennit  except  as  provided 
in  §  71.26(e). 

(e)  Issuance  of  a  specialty  permit 
under  this  subpart  does  not  relieve  a 
source  from  an  obligation  to  file  a  timely 
and  complete  comprehensive  permit 
application  as  required  under  an 
approved  comprehensive  title  V  permit 
program. 

(0  Delegation  to  other  permitting 
authorities.  (1)  The  Administrator  may 
delegate  to  another  permitting  authority 
the  responsibility  to  implement  this 
permit  program.  Under  such  a 
delegation,  the  Administrator  reserves 
the  right  to  issue  a  final  permit  to  early 
reductions  sources  that  filed  permit 
applications  with  the  Administrator 
prior  to  the  permitting  authority 
obtaining  delegation. 

(2)  Under  any  delegation,  the 
Administrator  will  require  that  the 
permitting  authority  have  enforcement 
authority  substantially  equivalent  to 
that  specified  in  §  70.11  of  this  chapter. 

(3)  Upon  any  delegation, 
administrative  appeals  of  permit 


decisions  issuing  pursuant  to  the 
delegated  program  shall  continue  to  be 
subject  to  the  requirements  of  §  71.27(1). 

§71.22    Definitions. 

All  terms  used  in  this  subpart  not 
defined  in  this  section  are  given  the 
same  meaning  as  in  the  Act  or  in 
subpart  D  of  part  63  of  this  chapter. 

Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401,  et  seq. 

Actual  emissions  means  the  actual 
rate  of  emissions  of  a  pollutant,  but  does 
not  include  excess  emissions  from  a 
malfunction,  or  startups  and  shutdowTis 
associated  with  a  malfunction.  Actual 
emissions  shall  be  calcul-.t.^J  using  the 
early  reductions  source's  anual 
operating  rates,  and  types  of  materials 
processed, stored,  or  combusted  during 
the  selected  time  period. 

Affected  States  are  all  States: 

(1)  Whose  air  quality  may  be  affected 
and  that  are  contiguous  to  the  State  in 
which  a  permit,  permit  modification  or 
permit  renewal  is  being  proposed;  or 

(2)  That  are  within  50  miles  of  the 
permitted  source. 

Comprehensive  title  V  permit  program 
means  a  program  approved  by  the 
Administrator  under  part  70  of  this 
chapter  or  a  program  promulgated  for 
EPA  permit  issuance  under  title  V  that 
encompasses  all  applicable 
requirements  of  the  Clean  Air  Act. 

Draft  permit  means  the  version  of  a 
permit  for  which  the  Administrator 
offers  public  participation  under 
§71.27. 

Early  reductions  source  means  a 
source  of  hazardous  air  pollutants  as 
defined  pursuant  to  §  63.73  of  this 
chapter. 

Emissions  unit  means  any  part  or 
activity  of  a  stationary  source  that  emits 
or  has  the  potential  to  emit  any 
hazardous  air  pollutant. 

Enforceable  commitment  means  a 
document  drafted  pursuant  to  section 
112(i)(5)(B)  of  the  Act  and  signed  by  a 
responsible  company  official  which 
commits  a  company  to  achieving  before 
January  1, 1994  sufficient  reductions  in 
hazardous  air  pollutants  from  a 
designated  early  reductions  source  to 
qualify  such  source  for  a  compliance 
extension  under  section  112(i)(5)(A)  of 
the  Act. 

EPA  or  Administrator  means  the 
Administrator  of  the  EPA  or  his  or  her 
designee. 

Final  permit  means  the  version  of  a 
permit  issued  by  the  Administrator 
under  this  subpart  that  has  completed 
all  review  procedures  required  by 
§71.27. 

Hazardous  air  pollutant  means  any 
air  pollutant  listed  pursuant  to  section 
112(b)  of  the  Act. 


Permit  means  any  permit  covering  an 
existing  early  reductions  source  that  is 
issued,  amended,  or  revised  pursuant  to 
this  subpart. 

Permit  revision  means  any  permit 
modification  or  administrative  permit 
amendment. 

Permitting  authority  means  either  of 
the  following: 

(1)  The  Administrator,  in  the  case  of 
EPA-implemented  programs;  or 

(2)  The  State  air  pollution  control 
agency,  local  agency,  other  State  agency, 
or  other  agency  authorized  by  the 
Administrator  to  carry  out  a  permit 
program  under  this  subpart. 

Post-reduction  year  means  the  one 
year  period  beginning  with  the  date 
early  reductions  have  to  be  achieved  to 
qualify  for  a  compliance  extension 
under  subpart  D  of  part  63  of  this 
chapter,  unless  a  source  has  established 
with  the  Administrator  an  earlier  one 
year  period  as  the  post-reduction  year. 
For  most  sources,  the  post-reduction 
year  would  begin  with  the  date  of 
proposal  of  the  first  section  112(d) 
standard  applicable  to  the  early 
reductions  source;  however,  for  sources 
that  have  made  enforceable 
commitments,  it  would  be  the  year  from 
January  1, 1994  through  December  31, 
1994. 

Responsible  official  means  one  of  the 
following: 

(1)  For  a  corporation:  a  president, 
secretary,  treasurer,  or  vice-president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation,  or  a  duly  authorized 
representative  of  such  person  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  applying  for  or  subject  to  a 
permit  and  either: 

(i)  The  facilities  employ  more  than 
250  persons  or  have  gross  annual  sales 
or  expenditures  exceeding  $25  million 
(in  second  quarter  1980  dollars);  or 

(ii)  The  delegation  of  authority  to 
such  representative  is  approved  in 
advance  by  the  permitting  authority; 

(2)  For  a  partnership  or  sole 
proprietorship:  a  general  partner  or  the 
proprietor,  respectively;  or 

(3)  For  a  municipaUty,  State,  Federal, 
or  other  public  agency:  Either  a 
principal  executive  officer  or  ranking 
elected  official.  For  the  purposes  of  this 
part,  a  principal  executive  officer  of  a 
Federal  agency  includes  the  chief 
executive  officer  having  responsibility 
for  the  overall  operations  of  a  principal 
geographic  unit  of  the  agency  (e.g.,  a 
Regional  Administrator  of  EPA). 
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Section  112(d)  standard  means  an 
emission  standard  issued  by  the 
Administrator  under  section  112(d)  of 
the  Clean  Air  Act,  as  amended. 

State  means  any  non-Federal 
permitting  authority,  including  any 
local  agency,  interstate  association,  or 
statewide  program.  The  term  "State" 
also  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puertp  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands.  Where  such  meaning  is 
clear  htsm  the  context,  "State"  shall 
have  its  conventional  meaning. 

§71.23    Applicability. 

(a)  Sources  covered.  The  provisions  of 
this  subpart  apply  to  an  owner  or 
operator  of  an  existing  source  who  is 
seeking  a  compliance  extension  under 
section  112(i)(5)  of  the  Act  and  who, 
pursuant  to  part  63,  subpart  D,  of  this 
chapter,  is  required  to  file  a  permit 
application  for  the  extension  prior  to  the 
date  a  comprehensive  title  V  permit 
program  is  approved  for  the  State  in 
which  the  existing  source  is  located. 

(b)  Covered  emissions.  All  hazardous 
air  pollutant  emissions  from  the  early 
reductions  source  shall  be  included  in 
permit  applications  and  part  71  permits 
issued  under  this  subpart. 

%  71 .24    Pennit  applications. 

(a)  Where  to  file.  To  apply  for  a 
compliance  extension  and  an  alternative 
emission  limitation  under  this  subpart, 
the  owner  or  operator  of  an  early 
reductions  source  shall  file  a  complete 
permit  application  with  the  appropriate 
EPA  Regional  Office.  The  owner  or 
operator  shall  also  send  a  copy  of  the 
application  to  the  appropriate  State 
agency;  to  the  EPA  Emission  Standards 
Division,  Mail  Drop  13,  Research 
Triangle  Park,  North  Carolina,  27711 
(attention:  Early  Reductions  Officer); 
and  to  the  EPA  Office  of  Enforcement. 
EN-341W,  401  M  Street,  SW., 
Washington,  DC  20460  (attention:  Early 
Reductions  Officer). 

(b)  Deadlines.  (1)  Permit  applications 
under  this  subpart  for  early  reductions 
sources  not  subject  to  enforceable 
commitments  shall  be  submitted  by  the 
later  of  the  following  dates: 

(i)  120  days  after  proposal  of  an 
otherwise  applicable  standard  issued 
under  section  112(d)  of  the  Act;  or 

(ii)  March  21, 1995. 

(2)  Permit  applications  for  early 
reductions  sources  subject  to 
enforceable  commitments  established 
pursuant  to  §  63.75  of  this  chapter  shall 
be  filed  no  later  than  April  30, 1994. 

(3)  If  the  post-reduction  year  does  not 
end  at  least  one  month  before  the  permit 
application  deadline  under  paragraphs 


(b)(1)  or  (b)(2)  of  this  section,  the  source 
may  file  the  post-reduction  emissions 
information  required  under  paragraph 
(e)(2)  of  this  section  later  as  a 
supplement  to  the  original  permit 
application.  In  such  cases,  this 
supplemental  information  shall  be 
submitted  to  the  Administrator  no  later 
than  one  month  after  the  end  of  the 
post-reduction  year. 

(4)  If  a  source  test  will  be  the 
supporting  basis  for  establishing  post- 
reduction emissions  for  one  or  more 
emissions  units  in  the  early  reductions 
source,  the  test  results  shall  be 
submitted  by  the  deadline  for  submittal 
of  a  p>ermit  application  under  this 
section. 

(c)  Complete  application.  To  be  found 
complete,  an  application  mi^t  provide 
all  information  required  pursuant  to 
paragraph  (e)  of  this  section,  except  for 
the  information  on  post-reduction 
emissions  required  under  paragraph 
(e)(2)  of  this  section.  Apphcations  for 
permit  revision  need  supply  the 
information  required  under  paragraph 
(e)  of  this  section  only  if  it  is  related  to 
the  proposed  change.  Information 
submitted  under  paragraph  (e)  of  this 
section  must  be  sufficient  to  allow  the 
Administrator  to  determine  if  the  early 
reductions  source  meets  the  applicable 
requirements  of  subpart  D  of  part  63  of 
this  chapter.  Unless  the  Administrator 
determines  that  an  application  is  not 
complete  within  45  days  of  receipt  of 
the  application,  such  application  shall 
be  deemed  to  be  complete,  except  as 
otherwise  provided  in  §  71.26(a)(3).  If, 
while  processing  an  application  that  has 
been  determined  or  deemed  to  be 
complete,  the  Administrator  determines 
that  additional  information  is  necessary 
to  evaluate  or  take  final  action  on  that 
application,  the  Administrator  may 
request  such  information  in  writing  and 
set  a  reasonable  deadline  for  a  response. 

(d)  Duty  to  supplement  or  correct 
application.  Any  applicant  who  fails  to 
submit  any  relevant  facts  or  who  has 
submitted  incorrect  information  in  a 
permit  application  shall,  upon 
becoming  aware  of  such  failure  or 
incorrect  submittal,  promptly  submit 
such  supplementary  facts  or  corrected 
information.  In  addition,  an  applicant 
shall  provide  additional  or  revised 
informati(Mi  as  necessary  to  address  any 
requirements  of  subpart  D  of  part  63  of 
this  chapter  (Compliance  Extensions  for 
Early  Reductions)  or  of  this  subpart  that 
become  applicable  to  the  early 
reductions  source  after  the  date  it  filed 

a  complete  application  but  prior  to 
release  of  a  draft  permit. 

(e)  Required  information.  The 
following  elements  are  required 


information  for  permit  applications 
under  this  subpart: 

(1)  Identifying  information,  including 
company  name,  telephone  number,  and 
address  (or  plant  name,  telephone 
number,  and  address  if  different  from 
the  company  name):  owner's  name, 
telephone  number,  and  agent;  and 
telephone  number(s)  and  name(s)  of 
plant  site  manager/contact; 

(2)  All  information  required  in  §  63.74 
of  this  chapter,  including  that  needed  to 
describe  the  early  reductions  source,  its 
base  year  and  post-reduction  emissions, 
and  supporting  basis  for  the  emissions; 

(3)  A  statement  of  the  proposed   • 
alternative  emission  limitation  for 
hazardous  air  pollutants  from  the  early 
reductions  source  on  an  armual  basis, 
reflecting  the  emission  reductions 
required  to  qualify  the  early  reductions 
source  for  a  compliance  extension  under 
subpart  D  of  part  63  of  this  chapter; 

(4)  Additional  emission  limiting 
requirements,  such  as  work  practice 
standards  or  limitations  on  operation, 
which  are  necessary  to  assure  proper 
operation  of  installed  control  equipment 
and  compliance  with  the  annual 
alternative  emission  limitation  for  the 
early  reductions  source; 

(5)  Information  necessary  to  define 
alternative  operating  scenarios  for  the 
early  reductions  source  or  permit  terms 
and  conditions  for  trading  hazardous  air 
pollutant  increases  and  decreases  under 
§  71.25(a)(10),  including  any  associated 
permit  terms  and  conditions  needed  to 
assure  compliance  with  the  alternative 
emission  limitation  under  the 
alternative  operating  scenarios  or 
pollutant  trading;  and 

(6)  Statements  related  to  compliance 
meeting  the  following  criteria: 

(i)  A  statement  of  methods  proposed 
to  determine  compliance  by  the  early 
reductions  source  with  the  proposed 
alternative  emission  limitation, 
including  a  description  of  monitoring 
devices  and  activities,  emission 
calculation  procedures,  recordkeeping, 
and  reporting  requirements  and  test 
methods;  and 

(ii)  A  schedule  for  submission  of 
compliance  certifications  during  the 
permit  term,  to  be  submitted  no  less 
frequently  than  annually. 

(f)  Any  application  form,  report,  or 
compliance  certification  submitted 
pursuant  to  these  regulations  shall 
contain  certification  by  a  responsible 
official  of  truth,  accuracy,  and 
completeness.  This  certification  and  any 
other  certification  required  under  this 
part  shall  state  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  document  are  true, 
accurate,  and  complete. 
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§71.25    Pennn  content 

(a)  Standard  permit  requirements. 
Each  permit  issued  under  this  subpart 
shall  include  the  following  elements: 

(1)  Alternative  emission  limitation. 
An  annual  alternative  emission 
limitation  for  hazardous  air  pollutants 
fi'om  the  early  reductions  source 
reflecting  the  90  percent  reduction  (95 
percent  for  hazardous  air  pollutants 
which  are  particulate  matter)  which 
qualified  the  early  reductions  source  for 
a  compliance  extension  under  subpart  D 
of  part  63  of  this  chapter. 

(2)  Additional  limitations.  Additional 
emission  limiting  requirements,  such  as 
limitations  on  operation,  work  practice 
standards,  and  any  other  emission 
limiting  requirements  for  the  early 
reductions  source  necessary  to  assure 
compliance  with  the  alternative 
emission  limitation. 

(3)  Monit(Ming  requirements.  Each 
permit  shall  contain  the  following 
mcNfiitoring  requirements: 

(i)  All  emissions  monitoring  and 
analysis  procedures  or  test  methods 
necessary  to  assure  compliance  with  the 
emission  limitations  established  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section.  Such  monitoring  or  testing  shall 
be  consistent  with  the  demonstration 
made  pursuant  to  §  63.74  of  this  chapter 
and  any  procedures  and  methods 
promulgated  pursuant  to  seciions 
H4(aH3)  or  504(b)  of  the  Act; 

(ii)  Periodic  monitoring  or  testing 
sufficient  to  yield  reliable  data  from  the 
relevant  time  period  that  are 
representative  of  the  early  reductions 
source's  compliance  with  the  permit. 
Such  monitoring  requirements  shall 
assure  use  of  terms,  test  methods,  units, 
averaging  periods,  and  other  statistical 
conventions  consistent  with  the 
demonstration  made  pursuant  to  §  63.74 
of  this  chapter.  Recordkeeping 
provisions  may  be  sufficient  to  meet  the 
requirements  of  this  paragraph  (a)(3)(ii); 
and 

(lii)  As  necessary,  requirements 
concerning  the  use,  maintenance,  and, 
where  appropriate,  installation  of 
monitoring  equipment  or  methods. 

(4)  Recordkeeping  requirements.  The 
permit  shall  contain  recordkeeping 
requirements  including  the  following,  as 
applicable: 

(i)  Records  of  required  monitoring 
information  that  include  the  following: 

(A)  The  date,  place  as  defined  in  the 
permit,  and  time  of  sampling  or 
measurements; 

(B)  The  date(s)  analyses  were 
performed: 

(C)  The  company  or  entity  that 
performed  the  analyses; 

(D)  The  analytical  techniques  or 
methods  used: 


(E)  The  results  of  such  analyses;  and 

(F)  The  operating  conditions  as 
existing  at  the  time  of  sampling  or 
measurement; 

(ii)  Retention  of  records  of  all  required 
monitoring  data  and  support 
information  for  a  period  of  at  least  5 
years  from  the  date  of  the  monitoring 
sample,  measurement,  report,  or 
application.  Support  information 
includes  all  calibration  and 
maintenance  records  and  all  original 
strip-chart  recordings  for  continuous 
monitoring  instrumentation,  and  copies 
of  all  reports  required  by  the  permit. 

(5)  Reporting  requirements.  The 
permit  sball  require  the  following: 

(i)  Subnuttul  of  reports  of  all  required 
monitoring  at  least  every  6  months.  All 
instances  of  deviations  from  permit 
requirements  must  be  clearly  identified 
in  such  reports;  and 

(ii)  Prompt  reporting  of  any  deviations 
from  permit  requirements,  including 
those  attributable  to  upset  conditions  as 
defined  in  the  permit.  Such  reports  shall 
include  the  probable  cause  of  such 
deviations  and  any  corrective  actions  or 
preventive  measures  taken.  The 
Administrator  will  define  "prompt"  in 
the  permit  for  each  situation  and  will  do 
so  in  relation  to  the  degree  and  type  of 
deviation  likely  to  occur. 

(6)  A  severability  clause  to  ensure  the 
continued  validity  of  the  various  permit 
requirements  in  the  event  of  a  challenge 
to  any  portions  of  the  permit. 

(7)  Provisions  stating  the  following: 
(i)  The  permittee  must  comply  witn 

all  conditions  of  part  71  permit  issued 
under  this  subpart.  A  violation  of  an 
alternative  emission  Umitation.  as  well 
as  any  other  requirement  established  in 
a  permit  issued  under  this  subpart,  is 
enforceable  pursuant  to  the  authority  of 
section  113  of  the  Act.  notwithstanding 
any  demonstration  of  continuing  90 
percent  (95  percent  in  the  case  of 
hazardous  air  pollutants  which  are 
particulates)  emission  reduction  over 
the  entire  early  reductions  source.  Any 
permit  noncompliance  constitutes  a 
violation  of  the  Act  and  is  grounds  for 
enforcement  action  or  for  permit 
termination,  revocation  and  reissuance, 
or  modification; 

(ii)  Need  to  halt  or  reduce  activity  not 
a  defense.  It  shall  not  be  a  defense  for 
a  permittee  in  an  enforcement  action 
that  it  would  have  been  necessary  to 
halt  or  reduce  the  permitted  activity  in 
order  to  maintain  compliance  with  the 
conditions  of  this  pennit; 

(iii)  The  permit  may  be  revised, 
revoked,  reopened,  and  reissued,  or 
terminated  for  cause.  The  filing  of  a 
request  by  the  permittee  for  a  permit 
revision,  revocation  and  reissuance,  or 
termination,  or  of%  notification  of 


planned  changes  or  anticipated 
noncompliance  does  not  stay  any  permit 
condition; 

(iv)  The  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege;  and 

(v)  The  permittee  shall  furnish  to  the 
Administrator,  within  a  reasonable  time, 
any  information  that  the  Administrator 
may  request  in  writing  to  determine 
whether  cause  exists  for  revising  the 
permit,  revoking  and  reissuing,  or 
terminating  the  permit  or  to  determine 
compliance  with  the  permit.  Upon 
request,  the  permittee  shall  also  furnish 
to  the  Administrator  copies  of  records 
required  to  be  kept  by  the  permitee. 

(8)  Terms  and  conditions  for 
reasonably  anticipated  operating 
scenarios  identified  by  the  early 
reductions  source  in  its  application  as 
approved  by  the  Administrator.  Such 
terms  and  conditions: 

(i)  Shall  require  the  early  reductions 
source,  contemporaneously  with  making 
a  change  from  one  operating  scenario  to 
another,  to  record  in  a  log  at  the 
permitted  facility  a  record  of  the 
scenario  under  which  it  is  operating. 
Provided  that  an  emitting  unit  is 
monitored  in  a  way  that  provides 
contemporaneous  identification  that  a 
change  to  a  particular  alternate  scenario 
has  occurred,  no  notice  to  the 
Administrator  is  required.  Otherwise, 
when  such  a  change  is  made,  the 
permittee  at  the  beginning  of  the 
following  week  shall  place  in  regular 
mail  to  the  Administrator  notice  that  a 
change  to  a  particular  alternate 
operating  scenario  has  occurred;  and 

(ii)  Must  ensure  that  the  terms  and 
conditions  of  each  such  alternative 
scenario  meet  the  alternative  emission 
limitation  and  the  requirements  of  this, 
subpart. 

(9)  Terms  and  conditions,  if  the 
permit  applicant  requests  them,  for  the 
trading  of  hazardous  air  pollutant 
emissions  increases  and  decreases 
among  emissions  units  within  the  early 
reductions  source  without  permit 
revision  or  case-by-case  approval  of 
each  emissions  trade,  provided  that: 

(i)  Such  terms  and  conditions  include 
all  terms  required  under  paragraphs  (a) 
and  (c)  of  this  section  to  determine 
compliance; 

(ii)  The  changes  in  hazardous  air 
pollutant  emissions  do  not  exceed  the 
emissions  allowable  under  the  permit; 

(iii)  The  changes  in  hazardous  air 
pollutant  emissions  are  not 
modifications  under  any  provision  of 
title  I  of  the  Act; 

(iv)  The  Administrator  determines 
that  the  emissions  are  quantifiable  and 
that  replicable  procedures  or  other 
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practical  means  exist  to  enforce  the 
emission  trades;  and 

(v)  The  early  reductions  source  owner 
or  operator  provides  the  Administrator 
written  notification  at  least  7  days  in 
advance  of  the  proposed  changes  and 
includes  in  the  notification  a 
description  of  the  change  in  emissions 
that  will  occur,  when  the  change  will 
occur,  and  how  the  increases  and 
decreases  in  emissions  will  comply  with 
the  alternative  emission  limitation  and 
other  terms  and  conditions  of  the 
permit. 

(b)  Federally  enforceable 
requirements.  All  terms  and  conditions 
in  a  per^.it  issued  under  this  subpart  are 
enforce..ole  by  the  Administrator  and 
citizens  under  the  Act. 

(c)  Compliance  requirements.  All 
permits  issued  under  this  subpart  shall 
contain  the  following  elements  with 
respect  to  compliance: 

(1)  Consistent  with  paragraphs  (a)(3), 
(a)(4),  and  (a)(S)  of  this  section,  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements  sufficient  to 
assure  compliance  v/ith  the  terms  and 
conditions  of  the  permit.  Any  document 
(including  reports)  required  to  be 
submitted  by  a  permit  shall  contain  a 
certification  by  a  responsible  official 
that  meets  the  requirements  of 
§71.24(fl. 

(2)  Inspection  and  entry  provisions 
that  require  that,  upon  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  the  permittee  shall 
allow  the  Administrator  or  an 
authorized  representative  to  perform  the 
following: 

(i)  Enter  upon  the  permittee's 
premises  where  the  early  reductions 
source  is  located  or  emissions-related 
activity  is  conducted,  or  where  required 
records  are  kept; 

(ii)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  the 
permit; 

(iii)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  air  pollution  control 
equipment),  practices,  or  operations 
regulated  or  required  under  the  permit; 
and 

(iv)  Sample  or  monitor  at  rea.sonable 
times  substances  or  parameters  for  the 
purpose  of  determining  compliance 
with  the  permit. 

(3)  Requirements  for  compliance 
certification  with  terms  and  conditions 
contained  in  the  permit,  including  the 
alternative  emission  limitation.  Permits 
shall  include  each  of  the  following: 

(i)  The  frequency  (not  less  than 
annually)  of  submissions  of  compliance 
certifications; 


(ii)  Consistent  with  paragraph  (a)(3)  of 
this  section,  a  means  for  monitoring  the 
compliance  of  the  early  reductions 
source  with  its  alternative  emission 
limitation; 

(iii)  A  requirement  that  the 
compliance  certification  include  the 
following: 

(A)  The  identification  of  each  term  or 
condition  of  the  permit  that  is  the  basis 
of  the  certification; 

(B)  The  compliance  status; 

(C)  Whether  compliance  was 
continuous  or  intermittent; 

(D)  The  method(s)  used  for 
determining  the  compliance  status  of 
the  early  reductions  source,  currently 
and  over  the  reporting  per.t ''  consistent 
with  paragraph  (a)(3)  of  this  section;  and 

(E)  Such  other  facts  as  the 
Administrator  may  require  to  determine 
the  compliance  status  of  the  early 
reductions  source; 

(iv)  A  requirement  that  all  compliance 
certifications  be  submitted  to  the 
Administrator  or  the  Administrator's 
designated  agent;  and 

(v)  Surii  additional  requirements  as 
may  be  specified  pursuant  to  sections 
114(a)(3)  and  504(b)  of  the  Act. 

(4)  Such  other  provisions  as  the 
Administrator  may  require. 

(d)  Permit  shield.  (1)  The 
Administrator  will  expressly  include  in 
a  permit  issued  pursuant  to  this  subpart 
a  provision  staling  that  compliance  with 
the  conditions  of  the  permit  shall  he 
deemed  compliance  with  part  63, 
subpart  D,  of  this  chapter  (the  Early 
Reductions  Rule),  as  of  the  date  of 
permit  issuance. 

(2)  A  permit  shield  may  be  extended 
to  all  permit  terms  and  conditions  for 
alternate  operating  scenarios  pursuant 
to  paragraph  (a)(9)  of  this  section  or  that 
allow  increases  and  decreases  in 
hazardous  air  pollutant  emissions 
pursuant  to  paragraph  (a)(10)  of  this 
section. 

(3)  Nothing  in  this  paragraph  (d)  or  in 
any  permit  issued  pursuant  to  this 
subpart  shall  alter  or  affect  the 
following: 

(i)  The  provisions  of  sections  112(r) 
and  303  of  the  Act  (emergency  orders); 

(ii)  The  liability  of  an  owner  or 
operator  of  an  early  reductions  source 
for  any  violation  of  applicable 
requirements  prior  to  or  at  the  time  of 
permit  issuance;  or 

(iii)  The  ability  of  the  Administrator 
to  obtain  information  from  an  early 
reductions  source  pursuant  to  section 
114  of  the  Act. 

(e)  Emergency  provision. — (1) 
Definition.  An  "emergency"  means  any 
situation  arising  from  sudden  and 
reasonably  unforeseeable  events  beyond 
the  control  of  the  early  reductions 


source,  including  acts  of  God,  which 
situation  requires  immediate  corrective 
action  to  restore  normal  operation,  and 
that  causes  the  early  reductions  source 
to  exceed  an  emission  limitation  under 
the  permit,  due  to  unavoidable  increases 
in  emissions  attributable  to  the 
emergency.  An  emergency  shall  not 
include  noncompliance  to  the  extent 
caused  by  improperly  designed 
equipment,  lack  of  preventative 
maintenance,  careless  or  improper 
operation,  or  operator  error. 

(2)  Effect  of  an  emergency.  An 
emergency  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  such  an  emission 
limitation  if  the  conditions  of  paragraph 
(e)(3)  of  this  section  are  met. 

(3)  The  affirmative  defense  of 
emergency  shall  be  demonstrated 
throuf^h  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(i)  An  emergency  occurred  and  that 
the  permittee  can  identify  the  cause(s) 
of  the  emergency; 

(ii)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(iii)  During  tne  period  of  the 
emergency  the  permittee  took  all 
reasonable  steps  to  minimize  levels  of 
emissions  that  exceeded  the  emis-sion 
limitation,  or  other  requirements  in  the 
permit;  and 

(iv)  The  permittee  submitted  notit.e  of 
the  emergency  to  the  Administrator 
within  2  working  days  of  the  time  when 
emission  limitations  were  exceeded  due 
to  the  emergency.  This  notice  fulfills  the 
requirement  of  paragraph  (a)(5)(ii)  of 
this  section.  This  notice  must  contain  a 
description  of  the  emergency,  any  steps 
taken  to  mitigate  emissions,  and 
corrective  actions  taken. 

(4)  In  any  enforcement  proceeding, 
the  permittee  s,eeking  to  establish  the 
occurrence  of  an  emergency  has  the 
burden  of  proof. 

§  71 .26    Pemfilt  issuance,  reopenlngs,  and 
revisions. 

(a)  Action  on  application.  (1)  A  permit 
or  permit  revision  may  be  issued  only 
if  all  of  the  following  conditions  have 
been  met: 

(i)  The  Administrator  has  received  a 
complete  application  for  a  permit  or 
permit  revision; 

(ii)  The  requirements  for  public 
participation  under  §  71.27  have  been 
followed;  and 

(iii)  The  conditions  of  the  proposed 
permit  or  permit  revision  meet  all  the 
requirements  of  §  71.25  and  provide  for 
compliance  with  an  alternative  emission 
limitation  reflecting  the  emissions 
reduction  which  qualified  the  early 
reductions  source  for  a  compliance 


extension  under  part  63.  subpart  D.  of 
this  chapter. 

(2)  The  Administrator  will  take  final 
action  on  each  permit  application 
(including  a  request  for  permit  revision) 
within  12  months  after  receiving  a 
complete  application,  except  that  final 
action  may  be  delayed  where  an 
applicant  fails  to  provide  additional 
information  in  a  timely  manner  as 
requested  by  the  Administrator  under 

§  71.24(c). 

(3)  The  Administrator  will  promptly 
provide  notice  to  the  applicant  of 
whether  the  application  is  complete. 
Unless  the  Administrator  requests 
additional  information  or  otherwise 
notifies  the  applicant  of  incompleteness 
within  45  days  of  receipt  of  an 
application,  the  application  shall  be 
deemed  complete.  For  revisions  that 
qualify  as  administrative  amendments 
and  are  processed  through  the 
procedures  of  paragraph  (c)  of  this 
section,  a  completeness  determination 
need  not  be  made. 

(4)  If  a  source  submits  a  timely  and 
complete  application  for  permit 
i.ssuance.  the  source's  failure  to  have  a 
title  V  permit  for  purposes  of  any 
requirements  under  section  112 
pertaining  to  the  early  reductions  source 
is  not  a  violation  of  this  part  until  the 
Administrator  takes  final  action  on  the 
permit  application.  This  protection  shall 
cease  to  apply  if,  subsequent  to  the 
completeness  determination  made 
pursuant  to  paragraph  (a)(3)  of  this 
section,  and  as  required  by  §  71.24(d). 
the  applicant  fails  to  submit  by  the 
doadline  specified  in  writing  by  the 
Administrator  any  additional 
information  identified  as  being  needed 
to  process  the  application. 

(b)  Permit  renewal  and  expiration.  (1) 
Permits  issued  under  this  subpart  shall 
not  be  renewed.  Permit  renewal  for 
expiring  permits  issued  under  this 
subpart  shall  be  accomplished 
according  to  the  requirements  of  title  V 
of  the  Act  for  comprehensive  permits  for 
the  facility  containing  the  early 
reductions  source. 

(2)  Except  as  specified  in  paragraph 
(b)(3)  of  this  section,  permit  expiration 
terminates  the  early  reductions  source's 
right  to  operate. 

(3)  If.  consistent  with  the 
requirements  of  title  V  of  the  Act,  a 
timely  and  complete  application  for  a 
comprehensive  title  V  permit  for  the 
facility  containing  the  early  reductions 
source  has  been  submitted  but  the 
permitting  authority  has  failed  to  issue 
or  deny  the  comprehensive  permit  prior 
to  expiration  of  a  permit  issued  under 
this  subpart,  then  the  existing  permit  for 
the  early  reductions  source  shall  not 
expire  until  the  comprehensive  title  V 


permit  for  the  facifity  has  been  issued  or 
denied. 

(c)  Administrative  permit 
amendments.  (1)  An  "administrative 
permit  amendment"  is  a  permit  revision 
that: 

(i)  Corrects  typographical  errors; 

(ii)  Identifies  a  change  in  the  name, 
address,  or  phone  number  of  any  person 
identified  in  the  permit,  or  provides  a 
similar  minor  administrative  change  at 
the  source; 

(iii)  Requires  more  frequent 
monitoring  or  reporting  by  the 
permittee; 

(iv)  Allows  for  a  change  in  ownership 
or  operational  control  of  an  early 
reductions  source  where  the  permitting 
authority  determines  that  no  other 
change  in  the  permit  is  necessary, 
provided  that  a  written  agreement 
containing  a  specific  date  for  transfer  of 
permit  responsibility,  coverage,  and 
liability  between  the  current  and  new 
permittee  has  been  submitted  to  the 
permitting  authority;  or 

(v)  Incorporates  any  other  type  of 
change  which  the  Administrator  has 
determined  to  be  ministerial  in  nature 
and,  therefore,  similar  to  those  in 
paragraphs  (c){l)(i)  through  (c)(l)(iv)  of 
this  section. 

(2)  Administrative  permit  amendment 
procedures.  Administrative  permit 
amendments  may  be  made  to  a  permit 
issued  under  this  subpart  using  the 
following  procedures: 

(i)  The  source  shall  submit  to  the 
Administrator  an  application  containing 
a  proposed  addendum  to  the  source's 
permit.  The  application  shall 
demonstrate  how  the  proposed  change 
meets  one  of  the  criteria  for 
administrative  amendments  set  forth  in 
paragraphs  (c){l)(i)  through  (c){l)(iv)  of 
this  section,  and  include  certification  by 
the  responsible  official  consistent  with 
§  71.24(0  that  the  change  is  eligible  for 
administrative  amendment  procedures. 
The  addendum  shall: 

(A)  Identify  the  terms  of  the  part  71. 
subpart  B  permit  the  source  proposes  to 
change; 

(B)  Propose  new  permit  terms 
consistent  with  the  provisions  of  this 
subpart  applicable  to  the  change; 

(C)  Designate  the  addendum  as  having 
been  processed  under  the  procedures  of 
this  paragraph  (c);  and 

(D)  Specify  that  the  addendum  will  be 
effective  60  days  from  the  date  of  the 
Administrator's  receipt,  unless  the 
Administrator  disapproves  the  change 
within  such  period. 

(ii)  The  Administrator  will  allow  the 
source  to  implement  the  requested 
change  immediately  upon  making  all 
required  submittals,  including  the 
proposed  addendum. 


(iii)  The  proposed  addendum  will 
become  effective  60  days  after  the 
Administrator  receives  the  submittal, 
provided  the  Administrator  has  not 
disapproved  the  request  in  writing 
before  the  end  of  the  60-day  period.  The 
Administrator  shall  record  the  change 
by  attaching  a  copy  of  the  addendum  to 
the  part  71.  subpart  B  permit. 

(iv)  If  the  Administrator  disapproves 
the  change,  he  or  she  shall  notify  the 
source  of  the  reasons  for  the  disapproval 
in  a  timely  manner.  Upon  receiving 
such  notice,  the  source  shall  comply 
with  the  terms  of  the  permit  that  it  had 
proposed  to  change,  and  thereafter  the 
proposed  addendum  shall  not  take 
effect. 

(v)  The  process  in  this  paragraph  (c) 
may  also  be  used  for  changes  initiated 
by  the  Administrator  that  meet  the 
criteria  under  paragraphs  (c)(1)  (i),  (ii), 
and  (iv)  of  this  section.  For  such 
changes,  the  Administrator  will  notify 
the  source  of  the  proposed  change  and 
its  effective  date,  and  shall  attach  a  copy 
of  the  change  to  the  existing  permit.  On 
the  effective  date  of  the  proposed 
change,  the  source  shall  comply  with 
the  provisions  of  the  proposed  change. 

(vi)  The  permit  shield  under 
§  71.25(d}  may  not  extend  to 
administrative  amendments  processed 
under  this  paragraph  (c)(2). 

(d)  Permit  revision  procedures— {I) 
Criteria.  Permit  revision  procedures 
shall  be  used  for  applications  requesting 
permit  revisions  that  do  not  qualify  as 
administrative  amendments.  Nothing  in 
this  paragraph  (d)  shall  be  construed  to 
preclude  the  permittee  from  making 
changes  consistent  with  this  subpart 
that  would  render  existing  permit 
compliance  terms  and  conditions 
irrelevant. 

(2)  Permit  revisions  shall  meet  all 
requirements  of  this  subpart,  including 
those  for  applications,  public 
participation,  and  review  by  affected 
States,  as  they  apply  to  permit  issuance. 
The  Administrator  will  complete  review 
on  permit  revisions  within  9  months 
after  receipt  of  a  complete  application. 

(e)  Reopening  for  cause.  (1)  Each 
issued  permit  shall  include  provisions 
specifying  the  conditions  under  which 
the  permit  will  be  reopened.  A  permit 
shall  be  reopened  and  revised  under  any 
of  the  following  circumstances: 

(i)  The  Administrator  determines  that 
the  permit  contains  a  material  mistake 
or  that  inaccurate  statements  were  made 
in  establishing  the  emission  limits  or 
other  terms  or  conditions  of  the  permit. 

(ii)  The  Administrator  determines  that 
the  permit  must  be  revised  to  assure 
compliance  with  the  alternative 
emission  limitation. 
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(2)  Proceedings  to  reopen  and  issue  a 
pennit  shall  follow  the  same  procedures 
as  apply  to  initial  pennit  issuance  and 
shall  affect  only  those  parts  of  the 
pennit  for  which  cause  to  reopen  exists. 

(3)  Reopenings  under  paragraph  (e)(1) 
of  this  section  shall  not  be  initiated 
before  a  notice  of  such  intent  is 
provided  to  the  early  reductions  source 
by  the  Administrator.  Such  notice  will 
be  provided  at  least  30  days  in  advance 
of  the  date  that  the  permit  is  to  be 
reopened,  except  that  the  Administrator 
may  provide  a  shorter  time  period  in  the 
case  of  an  emergency. 

(f)  EPA  re\'iew  under  State  programs 
for  issuing  specialty  permits.  (1)  If  the 
Administrator  approves  a  State  program 
for  the  implementation  of  this  subpart, 
the  State  program  shall  require  that  the 
Administrator  receive  a  copy  of  each 
permit  application  (including  any 
application  for  permit  revision)  each 
proposed  permit,  and  each  final  permit 
issued  pursuant  to  this  subpart.  The 
State  program  may  require  that  the 
applicant  provide  a  copy  of  any  permit 
application  directly  to  the 
Administrator. 

(2)  The  Administrator  will  object  to 
the  issuance  of  any  proposed  permit 
determined  by  the  Administrator  not  to 
be  in  compliance  with  requirements 
under  this  subpart  or  part  63  of  this 
chapter.  If  the  Administrator  objects  in 
WTiting  within  45  days  of  receipt  of  a 
proposed  pennit  and  all  necessary 
supporting  documentation,  the  State 
shall  not  issue  the  permit. 

(3)  Any  EPA  objection  to  a  proposed 
permit  will  include  a  statement  of  the 
Administrator's  reasons  for  objection 
and  a  description  of  the  terms  and 
conditions  that  the  permit  must  include 
to  respond  to  the  objections.  The 
Administrator  will  provide  the  permit 
applicant  a  copy  of  the  objection. 

(4)  Failure  of  the  State  to  do  any  of  the 
following  also  shall  constitute  grounds 
for  an  objection: 

(i)  Comply  with  paragraph  (f)(1)  of 
this  section; 

(ii)  Submit  any  information  necessary 
to  review  adequately  the  proposed 
permit;  or 

(iii)  Process  the  permit  under 
procedures  approved  to  meet  paragraph 
(f)  of  this  section. 

(5)  If  the  State  fails,  within  90  days 
after  the  date  of  an  objection  under 
paragraph  (f)(2)  of  this  section,  to  revise 
and  submit  a  proposed  permit  in 
response  to  the  objection,  the 
Administrator  will  issue  or  deny  the 
pennit  in  accordance  with  the 
requirements  of  this  subpart. 

(6)  Public  petitions  to  the 
Administrator.  Within  60  days  after 
expiration  of  the  Administrator's  45-day 


review  period,  any  person  may  petition 
the  Administrator  in  writing  to  make  an 
objection.  Any  such  petition  shall  be 
based  only  on  objections  to  the  permit 
that  were  raised  with  reasonable 
specificity  during  the  public  comment 
period  provided  for  and  consistent  with 
§  71.27,  unless  the  petitioner 
demonstrates  that  it  was  impracticable 
to  raise  such  objections  within  such 
period,  or  unless  the  grounds  for  such 
objection  arose  after  such  period.  If  the 
Administrator  objects  to  the  pennit  as  a 
result  of  a  petition  filed  under  this 
paragraph,  the  permitting  authority 
shall  not  issue  the  permit  until  EPA's 
objection  has  been  resolved,  except  that 
a  petition  for  review  does  not  stay  the 
effectiveness  of  a  permit  or  its 
requirements  if  the  permit  was  issued 
after  the  end  of  the  45-day  review 
period  and  prior  to  an  objection.  If  the 
permitting  authority  has  issued  a  permit 
prior  to  receipt  of  an  EPA  objection 
under  this  paragraph,  the  Administrator 
will  revise,  terminate,  or  revoke  such 
permit,  and  shall  do  so  consistent  with 
the  procedures  in  40  CFR  70.7(g)(4)  or 
(g)(5)(i)  except  in  unusual 
circumstances,  and  the  permitting 
authority  may  thereafter  issue  only  a 
revised  pennit  that  satisfies  EPA's 
objection.  In  any  case,  the  source  will 
not  be  in  violation  of  the  requirement  to 
have  submitted  a  timely  and  complete 
application. 

§  71.27    PuMic  participation  and  appeal. 

All  permit  proceedings,  including 
preparation  of  draft  permits,  initial 
permit  issuance,  permit  revisions,  and 
granted  appeals,  shall  provide  adequate 
procedures  for  public  participation, 
including  notice,  opportunity  for 
comment,  a  hearing  if  requested,  and 
administrative  appeal.  Specific 
procedures  shall  include  the  following: 

(a)  Revision,  revocation  and 
reissuance,  or  termination  of  permits. 
(1)  Permits  may  be  revised,  revoked  and 
reissued,  or  terminated  either  at  the 
request  of  any  interested  person 
(including  the  permittee)  or  upon  the 
Administrator's  initiative.  However, 
permits  may  only  be  revised,  revoked 
and  reissued,  or  terminated  for  the 
reasons  specified  in  §§  71.25(a)(7)  and 
71.26(e).  All  requests  shall  be  in  writing 
and  shall  contain  facts  or  reasons 
supporting  the  request. 

l2)  If  the  Administrator  decides  the 
request  is  not  justified,  he  or  she  shall 
send  the  requester  a  brief  written 
response  giving  a  reason  for  the 
decision.  IDenials  of  requests  for 
revision,  revocation  and  reissuance,  or 
termination  are  not  subject  to  public 
notice,  comment,  or  hearings.  Denials 
by  the  Administrator  may  be  informally 


appealed  to  the  Environmental  Appeals 
Board  by  a  letter  briefly  setting  forth  the 
relevant  facts.  The  Board  may  direct  the 
Administrator  to  begin  revision, 
revocation  and  reissuance,  or 
termination  proceedings  under 
paragraph  (a)(3)  of  this  section.  The 
appeal  shall  be  considered  denied  if  the 
Board  takes  no  action  within  60  days 
after  receiving  it.  This  informal  appeal 
is.  under  42  U.S.C.  307.  a  prerequisite 
to  seeking  judicial  review  of  EPA  action 
in  denying  a  request  for  revision, 
revocation  and  reissuance,  or 
termination. 

(3)  (i)  Except  in  the  case  of 
administrative  amendment  of  a  permit, 
if  the  Administrator  tentatively  decides 
to  revise  or  revoke  and  reissue  a  permit 
under  §§  71.25(a)(7)  and  71.26(e),  he  or 
she  shall  prepare  a  draft  permit  under 
paragraph  (b)  of  this  section 
incorporating  the  proposed  changes. 
The  Administrator  may  request 
additional  information  and,  in  the  case 
of  a  revised  permit,  shall  require  the 
submission  of  an  updated  application. 
In  the  case  of  revoked  and  reissued 
permits,  the  Administrator  shall  require 
the  submission  of  a  new  application. 

(ii)  In  a  permit  revision  under  this 
subsection,  only  those  conditions  to  be 
revised  shall  be  reopened  when  a  new 
draft  pennit  is  prepared.  All  other 
aspects  of  the  existing  permit  shall 
remain  in  effect  for  the  duration  of  the 
unrevised  permit.  When  a  permit  is 
revoked  and  reissued  under  this 
subsection,  the  entire  permit  is 
reopened  just  as  if  the  permit  had 
expired  and  was  being  reissued.  During 
any  revocation  and  reissuance 
proceeding  the  permittee  shall  comply 
with  all  conditions  of  the  exi.sting 
permit  until  a  new  final  permit  is 
reissued. 

(4)  If  the  Administrator  tentatively 
decides  to  terminate  a  permit  under 
§§  71.25(a)(7)  and  71.26(e),  he  or  she 
shall  issue  a  notice  of  intent  to 
terminate.  A  notice  of  intent  to 
terminate  is  a  type  of  draft  permit  which 
follows  the  same  procedures  as  any 
draft  permit  prepared  under  paragraph 
(b)  of  this  section.  A  notice  of  intent  to 
terminate  shall  not  be  issued  if  the 
Administrator  and  the  permittee  agree 
to  termination  in  the  course  of 
transferring  permit  responsibility  to  an 
approved  State  under  §  71.21(e). 

(5)  Any  request  by  the  permittee  for 
revision  to  an  existing  permit  shall  be 
treated  as  a  permit  application  and  shall 
be  processed  in  accordance  with  all 
requirements  of  §  71.24. 

(b)  Draft  permits.  (1)  Once  an 
application  is  complete,  the 
Administrator  shall  tentatively  decide 


whether  to  prepare  a  draft  permit  or  to 
deny  the  apphcation. 

(2)  If  the  Administrator  tentatively 
decides  to  deny  the  permit  application, 
he  or  she  shall  issue  a  notice  of  intent 
to  deny.  A  notice  of  intent  to  deny  the 
permit  application  is  a  type  of  draft 
permit  which  follows  the  same 
procedures  as  any  draft  permit  prepared 
under  this  subsection.  If  the 
Administrator's  final  decision  is  that  the 
tentative  decision  to  deny  the  permit 
application  was  incorrect,  he  or  she 
shall  withdraw  the  notice  of  intent  to 
deny  and  proceed  to  prepare  a  draft 
pennit  under  paragraph  (b)(4)  of  this 
section. 

(3)  If  the  Administrator  decides  to 
prepare  a  draft  pennit,  he  or  she  shall 
prepare  a  draft  permit  that  contains  the 
pennit  conditions  under  §  71.25. 

(4)  All  draft  permits  prepared  under 
this  subsection  shall  be  publicly  noticed 
and  made  available  for  public  comment. 
The  Administrator  shall  give  notice  of 
opportunity  for  a  public  hearing,  issue 

a  final  decision  and  respond  to 
comments.  For  all  early  reductions 
permits,  an  appeal  may  be  taken  under 
parcgraph  (1)  of  this  section. 

( :1  Statement  of  basis.  The 
-Auniinistrator  shall  prepare  a  statement 
of  basis  for  every  draft  permit.  The 
statement  of  basis  shall  briefly  describe 
tho  derivation  of  the  conditions  of  the 
draft  permit  and  the  reasons  for  them  or, 
i!i  the  case  of  notices  of  intent  to  deny 
or  terminate,  reasons  supporting  the 
tentative  decision.  The  statement  of 
basis  shall  be  sent  to  the  applicant  and, 
on  request,  to  any  other  person. 

(d)  Public  notice  of  permit  actions  and 
public  comment  period. — (1)  Scope,  (i) 
The  Administrator  shall  give  public 
notit;e  that  the  following  actions  have 
occurred: 

(A)  A  permit  appUcation  has  been 
tentatively  denied  under  paragraph 
(b)(2)  of  this  section; 

(B)  A  draft  permit  has  been  prepared 
under  paragraph  (b)(3)  of  this  section; 

(CJ  A  hearing  has  been  scheduled 
under  paragraph  (Q  of  this  section; 

(P)  An  appeal  has  been  granted  under 
paragraph  (1)(3)  of  this  section. 

(ii)  No  public  notice  is  required  in  the 
case  of  administrative  pennit 
amendments,  or  when  a  request  for 
permit  revision,  revocation  and 
reissuance,  or  termination  has  been 
denied  under  paragraph  {a)(2)  of  this 
section.  Written  notice  of  that  denial 
shall  be  given  to  the  requester  and  to  the 
permittee. 

(iii)  PubUc  notices  may  describe  more 
than  one  permit  or  permit  action. 

(2)  Timing,  (i)  Public  notice  of  the 
preparation  of  a  draft  pennit  or  permit 
revision  (including  a  notice  of  intent  to 


deny  a  permit  or  permit  revision 
application)  shall  allow  at  least  30  days 
for  public  comment. 

(ii)  Public  notice  of  a  public  hearing 
shall  be  given  at  least  30  days  before  the 
hearing.  (Public  notice  of  the  hearing 
may  be  given  at  the  same  time  as  public 
notice  of  the  draft  permit  or  permit 
revision  and  the  two  notices  may  be 
combined.) 

(iii)  The  Administrator  shall  provide 
such  notice  and  opportunity  for 
participation  to  Affected  States  on  or 
before  the  time  that  the  Administrator 
provides  this  notice  to  the  public.  • 

(3)  Methods.  Public  notice  of  activities 
described  in  paragraph  (d)(l)(i)  of  this 
section  shall  be  given  by  the  following 
methods: 

(i)  By  mailing  a  copy  of  a  notice  to  the 
following  persons  (any  person  otherwise 
entitled  to  receive  notice  under  this 
paragraph  (d)  may  waive  his  or  her 
rights  to  receive  notice  for  any  permit): 

(A)  The  applicant; 

(B)  Any  other  agency  which  the 
Administrator  knows  has  issued  or  is 
required  to  issue  any  other  permit  under 
the  Clean  Air  Act  for  the  same  facility 
or  activity; 

(C)  Affected  States  and  Indian  Tribes; 

(D)  Affected  State  and  local  air 
pollution  control  agencies,  the  chief 
executives  of  the  city  and  county  where 
the  early  reductions  source  is  located, 
any  comprehensive  regional  land  use 
planning  agency  and  any  State,  Federal 
Land  Manager,  or  Indian  Governing 
Body  whose  lands  may  be  affected  by 
emissions  from  the  regulated  activity; 

(E)  Persons  on  a  mailing  list 
developed  by: 

(J)  Including  those  who  request  in 
writing  to  be  on  the  list; 

(2)  Soliciting  persons  for  "area  lists" 
from  participants  in  past  permit 
proceedings  in  that  area;  and 

[3]  Notifying  the  pubhc  of  the 
opportunity  to  be  put  on  the  mailing  list 
through  periodic  publication  in  the 
public  press  and  in  such  publications  as 
Regional  and  State  funded  newsletters, 
environmental  bulletins,  or  State  law 
journals.  (The  Administrator  may 
update  the  mailing  fist  from  time  to  time 
by  requesting  written  indication  of 
continued  interest  from  those  listed. 
The  Adm.inistrator  may  delete  from  the 
list  the  name  of  any  person  who  fails  to 
respond  to  such  a  request.); 

(F)  Any  unit  of  local  government  with 
authority  for  regulating  air  pollution 
and  having  jurisdiction  over  the  area 
where  the  early  reductions  source  is 
located  and  to  each  State  agency  having 
any  authority  for  regulating  air  pollution 
under  State  law  with  respect  to  the 
operation  of  such  source. 


(ii)  By  publication  of  a  notice  in  a 
daily  or  weekly  newspaper  of  general 
circulation  within  the  area  affected  by 
the  early  reductions  source. 

(iii)  By  any  other  method  reasonably 
calculated  to  give  actual  notice  of  the 
action  in  question  to  the  persons 
potentially  affected  by  it.  including 
press  releases  or  any  other  forum  or 
medium  to  elicit  public  participation. 

(4)  Contents— {i]  All  public  notices. 
All  public  notices  issued  under  this 
subpart  shall  contain  the  following 
minimum  information: 

(A)  The  name  and  address  of  the 
Administrator  or  the  Administrator's 
designated  agent  processing  the  permit; 

(B)  The  name  and  address  of  the 
permittee  or'permit  applicant  and,  if 
different,  of  the  facility  regulated  by  the 
permit; 

(C)  The  activity  oi  activities  involved 
in  the  permit  action; 

(D)  "The  emissions  change  involved  in 
any  permit  revision; 

(E)  The  name,  address  and  telephone 
number  of  a  person  from  whom 
interested  persons  may  obtain 
additional  information,  including  copies 
of  the  draft  permit,  the  application,  all 
relevant  supporting  materials,  and  all 
other  materials  available  to  the     . 
Administrator  that  are  relevant  to  the 
permit  decision; 

(F)  A  brief  description  of  the  comment 
procedures  required  by  paragraphs  (e) 
and  (0  of  this  section  and  the  time  and 
place  of  any  hearing  that  will  be  held, 
including  a  statement  of  procedures  to 
request  a  hearing  (unless  a  hearing  has 
already  been  scheduled)  and  other 
procedures  by  which  the  public  may 
participate  in  the  final  permit  decision; 
and 

(G)  Any  additional  information 
considered  necessary  or  proper. 

(ii)  Public  notices  for  hearings.  In 
addition  to  the  general  public  notice 
described  in  paragraph  (d)(4)(i)  of  this 
section,  the  piiblic  notice  of  a  hearing 
under  paragraph  (f)  of  this  section  shall 
contain  the  following  information: 

(A)  Reference  to  the  date  of  previous 
public  notices  relating  to  the  permit; 

(B)  Date,  time,  and  place  of  the 
hearing;  and 

(C)  A  brief  description  of  the  nature 
and  purpose  of  the  hearing,  including 
the  applicable  rules  and  procedures. 

(5)  In  addition  to  the  general  public 
notice  described  in  paragraph  (d)(4)(i)  of 
this  section,  all  persons  identified  in 
paragraphs  {d)(3)(i)(A),  (B),  and  (C)  of 
this  section  shall  be  mailed  a  copy  of 
the  fact  sheet  or  statement  of  basis,  the 
permit  application  (if  any),  and  the  draft 
permit  (if  any). 

(e)  Public  comments  and  requests  for 
public  hearings.  During  the  public 
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comment  period  provided  under 
paragraph  (a)  of  this  section,  any 
interested  person  may  submit  written 
comments  on  the  draft  permit  or  permit 
revision  and  may  request  a  public 
hearing,  if  no  hearing  has  already  been 
scheduled.  A  request  for  a  public 
hearing  shall  he  in  writing  and  shall 
state  the  nature  of  the  issues  proposed 
to  be  raised  at  the  hearing.  All 
comments  shall  be  considered  in 
making  the  final  decision  and  shall  be 
answered  as  provided  in  paragraph  (j)  of 
this  section.  The  Administrator  will 
keep  a  record  of  the  commenters  and  of 
the  issues  raised  during  the  public 
participation  process,  and  such  records 
shall  be  available  to  the  public. 

(0  Public  hearing.  (l)(i)  The 
Administrator  shall  hold  a  hearing 
whenever  he  or  she  finds,  on  the  basis 
of  requests,  a  significant  degree  of 
public  interest  in  a  draft  permit  or 
permit  revision. 

(ii)  The  Administrator  may  also  hold 
a  public  hearing  at  his  or  her  discretion, 
whenever,  for  instance,  such  a  hearing 
might  clarify  one  or  more  issues 
involved  in  the  permit  decision. 

(iij)  Public  notice  of  the  hearing  shall 
be  given  as  specified  in  paragraph  (d)  of 
this  section. 

(2)  Whenever  a  public  hearing  is  held, 
the  Administrator  shall  designate  a 
Presiding  Officer  for  the  hearing  who 
shall  be  responsible  for  its  scheduling 
and  orderly  conduct. 

(3)  Any  person  may  submit  oral  or 
written  statements  and  data  concerning 
the  draft  permit  or  permit  revision. 
Reasonable  limits  may  be  set  upon  the 
time  allowed  for  oral  statements,  and 
the  submission  of  statements  in  writing 
may  be  required.  The  public  comment 
period  under  paragraph  (d)  of  this 
section  shall  be  automatically  extended 
to  the  close  of  any  public  hearing  under 
this  subsection.  The  hearing  officer  may 
also  extend  the  comment  period  by  so 
stating  at  the  hearing. 

(4)  A  tape  recording  or  written 
transcript  of  the  hearing  shall  be  made 
available  to  the  public. 

(g)  Obligation  to  raise  issues  and 
provide  information  during  the  public 
comment  period.  All  persons,  including 
applicants,  who  believe  any  condition 
of  a  draft  permit  is  inappropriate  or  that 
the  Administrator's  tentative  decision  to 
deny  an  application,  terminate  a  permit, 
or  prepare  a  draft  permit  is 
inappropriate,  must  raise  all  reasonably 
ascertainable  issues  and  submit  all 
reasonably  ascertainable  arguments 
supporting  their  position  by  the  close  of 
the  public  comment  period  (including 
any  public  hearing).  Any  supporting 
materials  which  are  submitted  shall  be 
included  in  full  and  may  not  be 


incorporated  by  reference,  unless  they 
are  already  part  of  the  administrative 
record  in  the  same  proceeding,  or 
consist  of  State  or  Federal  statutes  and 
regulations.  EPA  documents  of  general 
applicability,  or  other  generally 
available  reference  materials. 
Commenters  shall  make  supporting 
materials  not  already  included  in  the 
administrative  record  available  to  EPA 
as  directed  by  the  Administrator.  (A 
comment  period  longer  than  30  days 
may  be  necessary  to  give  commenters  a 
reasonable  opportunity  to  comply  with 
the  requirements  of  this  paragraph  (g). 
Additional  time  shall  be  granted  to  the 
extent  that  a  commenter  who  requests 
additional  time  demonstrates  the  need 
for  such  time.) 

(h)  Reopening  of  the  public  comment 
period.  (l)(i)  The  Administrator  may 
order  the  public  comment  period 
reopened  if  the  procedures  of  this 
paragraph  (h)  could  expedite  the 
decisionmaking  process.  When  the 
public  comment  period  is  reopened 
under  this  paragraph  (h),  all  persons, 
including  applicants,  who  believe  any 
condition  of  a  draft  permit  is 
inappropriate  or  that  the 
Administrator's  tentative  decision  to 
deny  an  application,  terminate  a  permit, 
or  prepare  a  draft  permit  is 
inappropriate,  must  submit  all 
reasonably  available  factual  grounds 
supporting  their  position,  including  all 
supporting  material,  by  a  date,  not  less 
than  60  days  after  public  notice  under 
paragraph  (h)(l)(ii)  of  this  section,  set  by 
the  Administrator.  Thereafter,  any 
person  may  file  a  written  response  to 
the  material  filed  by  any  other  person, 
by  a  date,  not  less  than  20  days  after  the 
date  set  for  filing  of  the  material,  set  by 
the  Administrator. 

(ii)  Public  notice  of  any  comment 
period  under  this  paragraph  shall 
identify  the  issues  to  which  the 
requirements  of  paragraph  (h)(l)(i)  of 
this  section  shall  apply. 

(iii)  On  his  or  her  own  motion  or  on 
the  request  of  any  person,  the 
Administrator  may  direct  that  the 
requirements  of  paragraph  (h)(l)(i)  of 
this  section  shall  apply  during  the 
initial  comment  period  where  it 
reasonably  appears  that  issuance  of  the 
permit  will  be  contested  and  that 
applying  the  requirements  of  paragraph 
(h)(l)(i)  of  this  section  will  substantially 
expedite  the  decisionmaking  process. 
The  notice  of  the  draft  permit  shall  state 
whenever  this  has  been  done. 

(iv)  A  comment  period  of  longer  than 
60  days  will  often  be  necessary  in 
complicated  proceedings  to  give 
commenters  a  reasonable  opportunity  to 
comply  with  the  requirements  of  this 
subsection.  Commenters  may  request 


longer  comment  periods  and  they  shall 
be  granted  to  the  extent  they  appear 
necessary. 

(2)  If  any  data,  information,  or 
arguments  submitted  during  the  public 
comment  period  appear  to  raise 
substantial  new  questions  concerning  a 
permit,  the  Administrator  may  take  one 
or  more  of  the  following  actions: 

(i)  Prepare  a  new  draft  permit, 
appropriately  modified; 

(ii)  Prepare  a  revised  statement  of 
basis,  a  fact  sheet  or  revised  fact  sheet, 
and  reopen  the  comment  period;  or 

(iii)  Reopen  or  extend  the  comment 
period  to  give  interested  persons  an 
opportunity  to  comment  on  the 
information  or  aiguments  submitted. 

(3)  Comments  filed  during  the 
reopened  comment  period  shall  be 
limited  to  the  substantial  new  questions 
that  caused  its  reopening.  The  public 
notice  shall  define  the  scope  of  the 
reopening. 

(4)  Public  notice  of  any  of  the  above 
actions  shall  be  issued  under  paragraph 
(d)  of  this  section. 

(i)  Issuance  and  effective  date  of 
permit.  (1)  After  the  close  of  the  public 
comment  period  on  a  draft  permit,  the 
Administrator  shall  issue  a  final  permit 
decision.  The  Administrator  shall  notify 
the  applicant  and  each  person  who  has 
submitted  written  comments  or 
requested  notice  of  the  final  permit 
decision.  This  notice  shall  include 
reference  to  the  procedures  for 
appealing  a  decision  on  a  permit.  For 
the  purposes  of  this  paragraph  (i),  a  final 
permit  decision  means  a  final  decision 
to  issue,  deny,  revise,  revoke  and 
reissue,  or  terminate  a  permit. 

(2)  A  final  p>ermit  decision  shall- 
become  effective  30  days  after  the 
service  of  notice  of  the  decision  unless: 

(i)  A  later  effective  date  is  specified  in 
the  decision;  or 

(ii)  No  comments  requested  a  change 
in  the  draft  permit,  in  which  case  the 
permit  shall  become  effective 
immediately  upon  issuance. 

(j)  Response  to  comments.  (1)  At  the 
time  that  any  final  permit  decision  is 
issued,  the  Administrator  shall  issue  a 
response  to  comments.  This  response 
shall: 

(i)  Specify  which  provisions,  if  any.  of 
the  draft  permit  have  been  changed  in 
the  final  permit  decision,  and  the 
reasons  for  the  change;  and 

(ii)  Briefly  describe  and  respond  to  all 
significant  comments  on  the  draft 
permit  raised  during  the  public 
comment  period,  or  during  any  hearing. 

(2)  Any  docimients  cited  in  the 
response  to  comments  shall  be  included 
in  the  administrative  record  for  the  final 
permit  decision  as  defined  in  paragraph 
(k)  of  this  section.  If  new  points  are 


raised  or  new  material  supplied  during 
the  public  comment  period,  EPA  may 
document  its  response  to  those  matters 
by  adding  new  materials  to  the 
administrative  record. 

(3)  The  response  to  comments  shall  be 
available  to  the  public. 

(4)  The  Administrator  will  notify  in 
writing  any  Affected  State  of  any  refusal 
to  accept  recommendations  for  the 
permit  that  the  State  submitted  during 
the  public  or  Affected  State  review 
period. 

(k)  Administrative  record  for  final 
permit.  (1)  The  Administrator  shall  base 
final  permit  decisions  on  the 
administrative  record  defined  in  this 
paragraph  (k). 

(2)  The  administrative  record  for  any 
final  permit  shall  consist  of: 

(i)  All  comments  received  during  the 
public  comment  period,  including  any 
extension  or  reopening; 

(ii)  The  tape  or  transcript  of  any 
hearing{s)  held; 

(iii)  Any  WTitten  material  submitted  at 
such  a  hearing; 

(iv)  The  response  to  comments 
required  by  paragraph  (j)  of  this  section 
and  any  new  materials  placed  in  the 
record  under  paragraph  (j)  of  this 
section; 

(v)  Other  documents  contained  in  the 
supporting  file  for  the  permit; 

(vi)  The  final  permit; 

(vii)  The  application  and  any 
supporting  data  furnished  by  the 
applicant; 

(viii)  The  draft  permit  or  notice  of 
intent  to  deny  the  application  or  to 
terminate  the  permit; 

(ix)  The  statement  of  basis  for  the 
draft  permit; 

(x)  All  documents  cited  in  the 
statement  of  basis;  and 

(xi)  Other  documents  contained  in  the 
supporting  file  for  the  draft  permit. 

13)  The  additional  documents 
required  under  paragraph  (k)(2)  of  this 
section  should  be  added  to  the  record  as 
soon  as  possible  after  their  receipt  or 
publication  by  EPA.  The  record  shall  be 
complete  on  the  date  the  final  permit  is 
issued. 

(4)  This  section  applies  to  all  final 
permits. 

(5)  Material  readily  available  at  the 
issuing  Regional  Office,  or  published 
materials  which  are  generally  available 
and  which  are  included  in  the 
administrative  record  under  the 
standards  of  paragraph  (j)  of  this  section 
("response  to  comments"),  need  not  be 
physically  included  in  the  same  file  as 
the  rest  of  the  record  as  long  as  it  is 
specifically  referred  to  in  the  statement 
of  basis  or  fact  sheet  or  in  the  response 
to  comments. 

(I)  Appeal  of  permits.  (1)  Within  30 
days  after  a  final  permit  decision  has 


been  issued,  any  person  who  filed 
comments  on  the  draft  permit  or 
participated  in  the  public  hearing  may 
petition  the  Environmental  Appeals 
Board  to  review  any  condition  of  the 
permit  decision.  Any  person  who  failed 
to  file  comments  or  failed  to  participate 
in  the  public  hearing  on  the  draft  permit 
may  petition  for  administrative  review 
only  to  the  extent  of  the  changes  from 
the  draft  to  the  final  permit  decision. 
The  30-day  period  within  which  a 
person  may  request  review  under  this 
subsection  begins  with  the  service  of 
notice  of  the  Administrator's  action 
unless  a  later  date  is  specified  in  that 
notice.  The  petition  shall  include  a 
statement  of  the  reasons  supporting  that 
review,  including  a  demonstration  that 
any  issues  raised  were  raised  during  the 
public  comment  period  (including  any 
public  hearing)  to  the  extent  required  by 
these  regulations  unless  the  petitioner 
demonstrates  that  it  was  impracticable 
to  raise  such  objections  within  such 
period  or  unless  the  grounds  for  such 
objection  arose  after  such  period,  and, 
when  appropriate,  a  showing  that  the 
condition  in  question  is  based  on: 

(i)  A  finding  of  fact  or  conclusion  of 
law  which  is  clearly  erroneous;  or 

(ii)  An  exercise  of  discretion  or  an 
important  policy  consideration  which 
the  Environmental  Appeals  Board 
should,  in  its  discretion,  review. 

(2)  The  Board  may  also  decide  on  its 
initiative  to  review  any  condition  of  any 
permit  issued  under  this  subpart.  The 
Board  must  act  under  this  paragraph 
within  30  days  of  the  service  date  of 
notice  of  the  Administrator's  action. 

(3)  Within  a  reasonable  time  following 
the  filing  of  the  petition  for  review,  the 
Board  shall  issue  an  order  either 
granting  or  denying  the  petition  for 
review.  To  the  extent  review  is  denied, 
the  conditions  of  the  final  permit 
decision  become  final  agency  action. 
Public  notice  of  any  grant  of  review  by 
the  Board  under  paragraph  (1)  (1)  or  (2) 
of  this  section  shall  be  given  as 
provided  in  paragraph  (d)  of  this 
section.  Public  notice  shall  set  forth  a 
briefing  schedule  for  the  appeal  and 
shall  state  that  any  interested  person 
may  file  an  amicus  brief  Notice  of 
denial  of  review  shall  be  sent  only  to 
applicant  and  to  the  person(s) 
requesting  review. 

(4)  A  petition  to  the  Board  under 
paragraph  (1)(1)  of  this  section  is,  under 
42  U.S.C.  307(b),  a  prerequisite  to  the 
seeking  of  judicial  review  of  the  final 
agency  action. 

(5)  For  purposes  of  judicial  review, 
final  agency  action  occurs  when  a  final 
permit  is  issued  or  denied  by  EPA  and 
agency  review  procedures  are 


exhausted.  A  final  permit  decision  shall 
be  issued  by  the  Administrator: 

(i)  When  the  Board  issues  notice  to 
the  parties  that  review  has  been  denied; 

(ii)  When  the  Board  issues  a  decision 
on  the  merits  of  the  appeal  and  the 
decision  does  not  include  a  remand  of 
the  proceedings;  or 

(iii)  Upon  the  completion  of  remand 
proceedings  if  the  proceedings  are 
remanded,  unless  the  Board's  remand 
order  specifically  provides  that  appeal 
of  the  remand  decision  will  be  required 
to  exhaust  administrative  remedies. 

(6)  Neither  the  filing  of  a  petition  for 
review  of  any  condition  of  the  permit  or 
permit  decision  nor  the  granting  of  an 
appeal  by  the  Environmental  Appeals 
Board  shall  stay  the  effect  of  any 
contested  permit  or  permit  condition. 

(m)  Computation  of  time.  (1)  Any  time 
period  scheduled  to  begin  on  the 
occurrence  of  an  act  or  event  shall  begin 
on  the  day  after  the  act  or  event. 

(2)  Any  time  period  scheduled  to 
begin  before  the  occurrence  of  an  act  or 
event  shall  be  computed  so  that  the 
period  ends  on  the  day  before  the  act  or 
event,  except  as  otherwise  provided. 

(3)  If  the  final  day  of  any  time  period 
falls  on  a  weekend  or  legal  holiday,  the 
time  period  shall  be  extended  to  the 
next  working  day. 

(4)  Whenever  a  party  or  interested 
person  has  the  right  or  is  required  to  act 
within  a  prescribed  period  after  the 
service  of  notice  or  other  paper  upon 
him  or  her  by  mail,  3  days  shall  be 
added  to  the  prescribed  time. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

[OMC-008-F] 
RIN  0938-A079 

Medicare  Program;  Appeal  Rights  and 
Procedures  for  Beneficiaries  Enrolled 
In  Prepaid  Health  Care  Plans 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  modifies  or 
establishes  administrative  review 
procedures  for  Medicare  beneficiaries 
enrolled  in  health  maintenance 
organizations  (HMOs),  competitive 
medical  plans  (CMPs),  and  health  care 
prepayment  plans  (HCPPs).  Specifically. 
it  requires  that  an  HMO  or  CMP 
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complete  a  reconsideration,  requested 
by  a  Medicare  enrol  lee  for  denied 
services  or  claims,  within  60  days  from 
the  date  of  receipt  of  the  reconsideration 
request;  extends  to  HMO  and  CMP 
enrollees  the  right  to  request  immediate 
review  by  a  Utilization  and  Quality 
Control  Peer  Review  Organization  of  an 
HMO's.  CMP's.  or  hospital's 
determination  that  an  inpatient  hospital 
stay  is  no  longer  necessary;  and  requires 
an  HCPP  to  establish  administrative 
review  procedures  for  its  Medicare 
enrollees  who  are  dissatisfied  with 
decisions  on  denied  services  or  claims. 
DATES:  These  regulations  are  effective 
December  21, 1994.  HMOs  and  CMPs 
must  comply  with  the  requirements  of 
this  final  rule  begirming  February  21, 
1995.  HCPPs  must  comply  with  the 
requirements  of  this  fmal  rule  beginning 
May  22,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Miller.  (202)  619-0129. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Background 

Payment  for  services  provided  to 
Medicare  beneficiaries  under  title  XVIII 
of  the  Social  Security  Act  (the  Act)  is 
generally  made  on  a  fee-for-service  basis 
or  on  a  prepayment  basis.  This  rule 
deals  with  Medicare  services  provided 
to  beneficiaries  by  entities  paid  on  a 
prepayment  basis.  We  refer  to  these 
entities  collectively  as  "prepaid  health 
care  organizations."  Under  the 
prepayment  method,  health 
maintenance  organizations  (HMOs), 
competitive  medical  plans  (CMPs),  and 
health  care  prepayment  plans  (HCPPs), 
enter  into  contracts  or  agreements  with 
us  to  provide  a  range  of  services  to 
Medicare  beneficiaries  who  voluntarily 
enroll  in  these  plans. 

Section  1876  of  the  Act  provides  the 
authority  for  us  to  enter  into  contracts 
with  HMOs  and  CMPs  to  furnish 
Medicare  covered  services  to 
beneficiaries  and  specifies  the 
requirements  these  organizations  must 
meet.  Contracting  HMOs  and  CMPs  may 
be  paid  on  either  (1)  a  risk  basis,  under 
which  they  are  paid  a  prospectively 
determined  per  capita  monthly 
payment,  or  (2)  a  cost  basis  under  which 
interim  per  capita  payments  are  made 
on  the  basis  of  a  budget  and  a 
retrospective  cost  settlement  occurs  to 
reflect  the  reasonable  costs  actually 
incurred  by  the  HMO  or  CMP  for  the 
covered  services  it  furnishes  to  enrolled 
members. 

Section  1833  of  the  Act  provides  the 
basis  for  regulations  under  which  we 
enter  into  written  agreements  with 
HCPPs  to  furnish  or  arrange  to  have 
furnished  covered  Medicare  Part  B 


services  to  a  defined  population  on  a 
prepayment  basis. 

II.  Additional  Background  and 
Provisions  of  the  Proposed  Rule 

On  October  7, 1992,  we  published  a 
proposed  rule  (57  FR  46119)  in  which 
we  proposed  to  amend  the  Medicare 
regulations  governing  administrative 
review  rights  and  procedures  for 
Medicare  enrollees  in  prepaid  health 
care  organizations  to:  (1)  Impose  a  60- 
calendar-day  limit  for  an  HMO  or  CMP 
to  complete  a  reconsideration  requested 
by  a  Medicare  enrollee  (or  authorized 
representative)  for  denied  services  or 
claims;  (2)  permit  an  HMO  or  CMP 
enrollee  (or  authorized  representative) 
to  request  immediate  Utilization  and 
Quality  Control  Peer  Review 
Organization  (PRO)  review  of  an  HMO, 
CMP,  or  hospital  notice  of  a 
determination  that  an  inpatient  hospital 
stay  is  no  longer  necessary;  and  (3) 
require  HCPPs  to  establish 
administrative  review  procedures  for 
Medicare  enrollees  similar  to  those  that 
we  require  HMOs  and  CMPs  to  establish 
for  Medicare  enrollees. 

A.  Time  Limit  on  Reconsiderations 

Section  1876(c)(5)(A)  of  the  Act 
requires  a  contracting  HMO  or  CMP  to 
establish  procedures  for  hearing  and 
resolving  grievances  between  the 
organization  and  its  Medicare  enrollees. 
Section  1876(c)(5)(B)  provides  specific 
administrative  and  judicial  review 
rights  to  Medicare  enrollees  who  are 
dissatisfied  with  determinations  by  the 
HMO  or  CMP  regarding  services  and 
claims.  These  rights  are  similar  to  those 
available  to  beneficiaries  in  the  fee-for- 
service  system,  except  that,  under  the 
existing  regulations  at  42  CFR  417.614 
and  417.620.  the  initial  level  of  review 
is  by  the  HMO  or  CMP  rather  than  by 
a  PRO,  intermediary,  or  carrier.  Issues 
that  are  subject  to  the  full  scope  of 
administrative  and  judicial  review  are 
those  in  which  beneficiaries  believe 
they:  (1)  Have  been  denied  access  to  a 
service  to  which  they  are  entitled,  or  (2) 
are  required  to  pay  an  amount  that  is  the 
responsibility  of  the  HMO  or  CMP. 
(Other  issues  are  only  subject  to  the 
HMO's  or  CMP's  internal  grievance 
procedures.) 

Regulations  at  §§417.600  through 
417.638  describe  the  administrative  and 
judicial  review  process.  Under  the  first 
step  of  the  process,  the  rules  provide 
that  the  HMO  or  CMP  must  make  a 
timely  determination  and  notify  the 
beneficiary  of  the  reasons  for  the 
determination.  A  determination 
regarding  a  request  for  payment  must  be 
made  within  60  days  of  receiving  the 
claim.  If  the  decision  is  unfavorable  (in 


whole  or  in  part),  the  beneficiary  (or  his 
or  her  authorized  representative)  may 
request  that  the  HMO  or  CMP 

reconsider  the  decision.  (The 
beneficiary  must  request 
reconsideration  before  proceeding  to  the 
next  step  in  the  review  process.)  An 
organization  may  issue  a  reconsidered 
determination  on  a  case  only  if  the 
reconsidered  determination  is  entirely 
favorable  to  the  beneficiary.  If  the 
organization  reaffirms  its  denial  of 
payment  or  services,  in  whole  or  in  part, 
the  organization  may  not  issue  a 
reconsidered  decision  to  the  beneficiary 
Instead,  the  organization  must  prepare  a 
written  explanation  and  refer  the  case  to 
us,  along  with  a  justification  for  its 
initial  denial,  so  that  we  may  make  a 
new  and  independent  determination 
concerning  coverage  of  the  services  at 
issue.  This  step  is  considered  part  of  the 
reconsideration  process.  If  our 
reconsideration  determination  is  not 
fully  favorable  to  the  beneficiary,  the 
beneficiary  has  a  right  to  request  a 
hearing  before  an  administrative  law 
judge  (ALJ)  of  the  Social  Security 
Administration  if  the  amount  remaining 
in  controversy  is  $100  or  more.  If  the 
ALJ  hearing  does  not  result  in  a  fully 
favorable  determination,  the  beneficiary 
may  request  Appeals  Council  review  of 
the  ALJ  decision.  Following  the 
administrative  review  process,  the 
beneficiary  is  entitled  to  judicial  review 
of  the  final  determination  if  the  amount 
remaining  in  controversy  is  $1,000  or 
more. 

Existing  regulations  do  not  establish 
time  limits  for  an  HMO  or  CMP  to 
complete  a  reconsideration.  A 
beneficiary  may  not  proceed  to  the  next 
level  of  administrative  review,  however, 
until  the  HMO  or  CMP  issues  its 
decision  or  refers  the  matter  to  us. 
Therefore,  we  proposed  to  amend 
§417.620  ("Responsibility  for 
reconsideration;  time  limits")  to  require^ 
the  following: 

•  That  an  HMO  or  CMP  act  on  the 
beneficiary's  reconsideration  request 
within  60  calendar  days  from  the  date 
of  receipt  of  the  request. 

•  That,  if  the  decision  made  by  the 
organization  is  entirely  favorable  to  the 
beneficiary,  the  organization  so  notify 
the  beneficiary  within  the  60-calendar- 
day  period. 

•  That,  if  the  organization  cannot 
make  a  decision  that  is  fully  favorable 
to  the  beneficiary,  the  organization  must 
submit  the  case  file  to  us  (or  our 
designated  agent)  within  the  60- 
calendar-day  period  described  above. 
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B.  PRO  Review  of  Decisions  for  Hospital 
Discharges 

Section  1154(e)  of  the  Act.  as 
amended  by  section  9351  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Public  Law  99-509),  provides 
Medicare  beneficiaries  with  the  right  to 
an  immediate  review  by  a  PRO  and,  in 
some  cases,  certain  financial  protections 
when  a  hospital,  with  the  concurrence 
of  the  attending  physician,  determines 
that  the  beneficiary  no  longer  requires 
inpatient  hospital  care.  To  exercise  the 
immediate  review  right,  after  receiving 
the  hospital's  notice  of  noncoverage,  the 
beneficiary  must  request  (by  telephone 
or  in  writing)  that  the  PRO  review  the 
validity  of  the  hospital's  decision.  The 
beneficiary  must  make  the  request  by 
noon  of  the  first  working  day  after 
receipt  of  the  notice.  The  PRO  then  * 
must  deterpiine  within  1  full  working 
day  of  the  request  (and  receipt  of 
pertinent  information  and/or  records 
from  the  hospital)  the  appropriateness 
of  the  hospital's  decision  that  the 
beneficiary  no  longer  requires  inpatient 
hospital  care.  The  hospital  cannot 
charge  the  beneficiary  for  the  cost  of 
additional  hospital  days  until  noon  of 
the  day  after  receipt  of  the  PRO's 
determination  that  the  hospital's 
decision  was  correct. 

Under  current  law,  if  the  hospital 
(rather  than  the  HMO  or  CMP)  sends  the 
discharge  notice,  the  beneficiary  is 
entitled  to  request  immediate  review  by 
a  PRO  whether  or  not  he  or  she  is 
enrolled  in  an  HMO  or  CMP.  However, 
while  a  beneficiary  enrolled  in  an  HMO 
or  CMP  may  be  protected  fi-om  being 
charged  by  the  hospital,  he  or  she  is  not 
necessarily  protected  from  potential 
financial  liability.  If  the  PRO  upholds 
the  hospital's  notice  of  noncoverage, 
there  is  no  regulation  prohibiting  the 
HMO  or  CMP  from  billing  the 
beneficiary  for  the  extra  days  of  care 
while  the  PRO  is  reviewing  the  case  if 
the  extra  days  result  in  additional  costs 
to  the  HMO  or  CMP.  (Depending  on  the 
payment  arrangement  with  the  hospital, 
it  is  possible  that  the  HMO  or  CMP  will 
not  incur  any  additional  costs  by  virtue 
of  the  patient's  additional  days  in  the 
hospital.  For  example,  if  there  is  no 
contract  between  the  HMO -and  the 
hospital,  the  hospital  may  not  charge 
more  than  the  amount  Medicare  would 
pay.  Under  the  prospective  payment 
system  (PPS),  that  amount  remains  the 
same  regardless  of  the  length  of  the 
hospital  stay,  unless  outlier  payment  is 
involved,  that  is,  additional  payment  for 
covered  services  for  extended  length-of- 
stay  cases.  Similarly,  a  contract  between 
an  HMO  and  a  hospital  might  provide 
that  the  hospital  is  paid  on  a  basis 


similar  to  PPS,  rather  than  on  a  per 
diem  basis.) 

If  the  HMO  or  CMP,  rather  than  the 
hospital,  makes  the  determination  of 
noncoverage.  the  current  regulations  do 
not  specifically  afford  an  immediate 
PRO  review  right  to  the  enrollees. 
Therefore,  we  proposed  to  amend 
§417.440  ("Entitlement  to  heaUh  care 
services  fi-om  an  HMO  or  CMP"), 
§417.454  ("Charges  to  Medicare 
enrollees").  and§417.604  ("General 
Provisions")  and  add  a  new  §  417.605 
("Immediate  PRO  review  of  a 
determination  of  noncoverage  of 
inpatient  hospital  care")  to  provide  the 
Medicare  HMO  or  CMP  enrollee  with 
the  same  administrative  review  rights 
and  financial  protection  as  are  available 
to  beneficiaries  under  the  fee-for-service 
system. 

We  proposed  to  require  that  an  HMO 
or  CMP  that  has  not  delegated  the 
discharge  decision  to  the  hospital  and 
attending  physician:  (1)  Have  the 
concurrence  of  the  attending  physician 
before  making  a  determination  that  an 
enrollee  no  longer  needs  inpatient 
hospital  care;  and  (2)  give  the 
beneficiary  a  viritten  notice  of 
noncoverage  that  specifies  the  effective 
date  of  his  or  her  liability,  states  why 
the  HMO  or  CMP  believes  he  or  she  no 
longer  requires  a  hospital  level  of  care, 
and  explains  immediate  review 
procedures. 

We  proposed  to  revise  the  beneficiary 
administrative  review  procedures  to 
offer  an  immediate  review  by  the  PRO 
with  which  the  hospital  has  an 
agreement  under  §  466.78.  We  proposed 
to  adopt  the  same  timeframes  for 
immediate  PRO  reviews  for  HMO  and 
CMP  enrollees  that  are  applicable  to  fee- 
for-service  beneficiaries.  Upon  receiving 
a  written  notice  from  the  HMO  or  CMP 
or  a  hospital  of  a  determination  that  an 
inpatient  hospital  stay  is  no  longer 
necessary,  the  enrollee  (or  authorized 
representative)  would  have  imtil  noon 
of  the  first  working  day  after  receipt  of 
the  notice  to  file  (by  telephone  or  in 
writing)  a  request  for  immediate  PRO 
review.  The  PRO  would  notify  the  HMO 
or  CMP  that  an  appeal  has  been  filed 
and  require  the  HMO  or  CMP  to  provide 
any  pertinent  records  or  information  by 
close  of  business  of  the  first  working 
day  immediately  following  the  day  the 
beneficiary  made  the  appeal.  Further,  in 
response  to  a  request  from  the  HMO  or 
CMP,  the  hospital  would  be  required  to 
submit  medical  records  and  other 
pertinent  information  to  the  PRO  by 
close  of  business  of  the  first  full  working 
day  immediately  following  the  day  the 
HMO  or  CMP  makes  its  request.  The 
PRO  would  also  solicit  the  views  of  the 
enrollee  who  requested  immediate  PRO 


review  (or  the  enrollee's  authorized 
representative).  The  PRO  would  have  1 
working  day  after  receipt  of  the 
information  from  the  HMO  or  CMP  to 
make  a  determination.  The  HMO  or 
CMP  would  be  financially  Uable  for  the 
costs  of  the  hospital  stay  until  noon  of 
the  calendar  day  following  receipt  of  the 
PRO  determination. 

In  addition,  we  also  proposed  to 
prohibit  the  HMO  or  CMP  fit)m  billing 
the  Medicare  beneficiary  for  the  added 
cost  of  hospital  days  during  the 
immediate  review  process.  An  enrollee 
who  requests  immediate  "RO  review 
would  not  be  entitled  to  any  subsequent 
review,  under  the  HMO's  or  CMPs 
administrative  review  process,  of  the 
issue  of  whether  hospitalization  was 
still  needed.  However,  the  PRO 
determination  would  be  subject  to 
appeal  under  the  administrative  and 
judicial  review  process  set  forth  in  42 
CFR  part  473  (that  is,  PRO 
reconsiderations  and  hearings  and 
judicial  review  of  PRO 
reconsiderations).  As  Under  the  current 
fee-for-service  system,  the  beneficiary 
who  requests  that  a  PRO  reconsider  its 
determination  would  not  be  protected 
ft^m  financial  liability. 

Under  the  proposed  rule,  the  hospital 
would  not  be  required  to  be  a 
concurring  party  in  a  discharge  decision 
if  the  HMO  or  CMP  issues  the  notice  of 
noncoverage.  However,  the  hospital 
could  submit  the  request  to  the  PRO  for 
immediate  review  on  behalf  of  the  HMO 
or  CMP  enrollee.  We  proposed  to  clarify 
that,  with  one  exception,  the  HMO  or 
CMP  is  financially  responsible  for  the 
costs  of  the  hospital  stay  until  noon  of 
the  calendar  day  following  the  day  the 
PRO  notifies  the  enrollee  of  its  review 
determination.  Under  the  exception,  a 
hospital  may  not  charge  the  HMO  or 
CMP  (or  the  beneficiary)  for  the  costs  of 
the  continued  hospital  stay  during  the 
PRO  review  process  if  the  hospital  files 
the  request  for  immediate  PRO  review 
on  behalf  of  a  beneficiary  and  the  PRO 
upholds  the  noncoverage  determination 
made  by  the  HMO  or  CMP. 

C.  Providing  Administrative  Review 
Rights  to  HCPP  Members 

Section  1833(a)(1)(A)  of  the  Act 
provides  that  an  organization  that 
furnishes  services  on  a  prepayment 
basis  may  elect  to  receive  payment  for 
Part  B  services  on  a  reasonable  cost 
basis  rather  than  a  reasonable  charge 
basis.  There  is  no  indication  that  the 
Congress  intended  to  deny  Medicare 
beneficiaries  enrolled  in  these 
organizations  (referred  to  in  these 
regulations  as  health  care  prepayment 
plans  (HCPPs))  their  full  administrative 
review  rights  under  section  1869  of  the 
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Act  because  they  receive  services 
through  an  organization  that  chooses 
this  alternate  payment  option.  The 
regulations  at  42  CFR  part  417,  subpart 
D,  applicable  to  HCPPs.  do  not. 
however,  specifically  address 
administrative  review  rights  for 
Medicare  enrollees  of  HCPPs. 

The  fact  that  existing  regulations  do 
not  specifically  provide  for 
administrative  review  of  HCPP 
decisions  is  an  oversight  we  proposed  to 
correct  by  amending  §417.801 
("Agreements  between  HCFA  and 
health  care  prepayment  plans")  and 
adding  new  §§417.830  through  417.840 
to  establish  administrative  review 
procedures  for  Medicare  enrollees  of 
HCPPs  who  are  dissatisfied  with  denied 
services  or  claims.  We  proposed  to 
adopt  under  these  sections 
administrative  review  procedures  for 
HCPP  enrollees  that  are  the  same  as 
those  for  HMO  and  CMP  enrollees. 

D.  Technical  Changes 

We  also  proposed  to  make  several 
clarifying  technical  changes  to  the 
regulations  relating  to  administrative 
reviews  for  HMO  or  CMP  enrollees: 

•  SubpartQ.  §§417.600.  417.604. 
417.606,  417.608,  417.610,  417.612. 
417.614.  417.616,  416.618,  416.620. 
417.622,  and  417.638— We  proposed  to 
change  the  term  "initial  determination" 
to  "organization  determination"  to 
distinguish  between  a  determination 
made  by  the  HMO  or  CMP  and  one 
made  by  us.  We  also  proposed  to  delete 
references  to  carriers  and  intermediaries 
making  determinations  on  behalf  of 
HMOs  and  CMPs.  Carriers  and 
intermediaries  now  make  only  fee-for- 
service  determinations. 

•  Sections  417.604  and  417.610— We 
proposed  to  revise  §  417.604(a)(4)  to 
clarify  that  physicians  and  other 
individuals  who  furnish  items  or 
services  under  arrangements  with  an 
organization  do  not  have  a  right  to 
appeal  under  the  regulations.  We 
proposed  to  make  a  conforming  change 
to  §  417.610(b). 

•  Section  417.614 — We  proposed  to 
clarify  the  language  by  making  a 
distinction  between  an  original 
determination  and  a  revised  or  reopened 
determination. 

•  Section  417.630 — We  proposed  to 
clarify  that  the  reference  to  the  "amount 
in  controversy"  as  a  condition  for  a 
party  to  request  a  hearing  is  the  amount 
"remaining"  in  controversy,  not  the 
amount  of  the  total  bill.  We  also 
proposed  to  add  a  phrase  to  clarify  that 
if  beneficiaries  combine  bills  to  meet  the 
amount  in  controversy  requirements, 
they  can  use  both  Part  A  and  Part  B 
bills. 


ni.  Analysis  of  and  Response  to  Public 
Conunents 

We  received  timely  comments  fix)m 
16  commenters.  The  commenters 
included  HMOs,  a  CMP,  national  and 
local  professional  associations,  a  Slate 
department  of  health,  and  consumer 
advocacy  groups. 

A.  Time  Limits 

Comment:  While  many-of  the 
commenters  supportecl  the  proposed 
time  limit  for  issuing  reconsideration 
determinations,  two  commenters 
expressed  concern  about  the  initial 
organization  determination.  The 
concern  is  that  HMOs  and  CIvIPs  deny 
(or  delay)  referrals  and  other  services 
without  providing  a  written  notice  and, 
because  there  is  no  record  of  a  denial  or 
a  decision  date,  it  is  unclear  whether 
and  when  a  request  for  reconsideration 
may  be  filed.  One  commenter  proposed 
that  wTitten  notices  be  given  for  all 
services  granted  or  denied. 

i?esponse.- Regulations  at  §41 7.608(c) 
state  that  failure  by  an  HMO  or  CMP  to 
make  timely  notification  of  an  adverse 
organization  determination  constitutes 
an  adverse  determination  and  may  be 
appealed.  In  addition,  no  provision  of 
§417.616  ("Request  for 
roconsideration")  prevents  or  impedes  a 
Medicare  enrollee  from  filing  a  request 
for  reconsideration  if  the  HMO  or  CMP 
failed  to  provide  the  enrollee  with 
written  notice  that  a  service  is  denied. 
Thus,  if  a  Medicare  enrollee  maintains 
that  he  or  she  is  being  denied  a  covered 
service  but  is  unable  to  obtain  an 
explicit  denial,  we  believe  that  the 
regulations  permit  the  enrollee  to  move 
to  the  next  step  of  the  appeals  process 
and  file  a  request  for  reconsideration. 

Written  notices  for  all  decisions  to 
grant  or  deny  services,  as  proposed  by 
the  commenter,  would  require  an 
inestimable  amount  of  additional 
paperwork,  with  marginal  benefit.  This 
requirement  would  also  eliminate  the 
current  flexibiUty  of  the  regulations 
which  allows  enrollees  to  file  for  a 
reconsideration  without  a  written 
denial. 

Comment:  Two  commenters 
expressed  concern  that  the  Medicare 
appeals  process  does  not  recognize  the 
need  for  expedited  determinations  in 
time-sensitive  medical  situations.  One 
commenter  proposed  incorporation  of 
an  expedited  appeals  process  for  denied 
services,  depending  on  the  relative 
urgency  of  the  perceived  need  for  the 
service. 

Response:  We  recognize  that  there  are 
medical  situations  in  which  outcomes 
are  greatly  a^ected  by  the  promptness  of 
treatment.  We  also  recognize  that  our 


regulations  do  not  specifically  address 
these  situations.  In  order  to  establish  an 
expedited  process  for  organization 
determinations,  however,  we  would 
need  the  benefit  of  proposed  rulemaking 
and  public  comment.  We  will  consider 
the  need  for  regulations  in  this  area  in 
the  near  future.  In  the  interim,  we 
believe  that  regulations  at  §  417.608(c), 
as  noted  above,  permit  the  Medicare 
enrollee  some  flexibility  in  assuming  a 
ser\'ice  is  denied  and  seeking  a  timely 
reconsideration.  Medicare  enrollees  also 
may  obtain  denied  services  outside  the 
plan  and  use  the  appeals  process  to 
pursue  payment,  or  complain  in  writing 
or  by  telephone  to  the  HCFA  regional 
oiiice  for  the  area.  Complaints  to  the 
regional  office  are  not  intended  to,  and 
usually  will  not,  circumvent  the  appeals 
process,  but  introduce  Federal  followup 
and  tracking  of  HMO/CMP  responses  in 
these  situations. 

Even  in  the  absence  of  specific 
regulatory  requirements,  we  expect 
Medicare  contracting  HMOs  and  CMPs 
to  expedite  any  initial  coverage 
determination  and  reconsideration  if  a 
delay  in  the  decision,  and  a  subsequent 
postponement  or  suspension  of 
treatment,  could  have  serious,  adverse 
consequences  on  the  health  status  of  the 
beneficiary  (for  e.xample,  cause 
impairment  of  any  bodily  function  and/ 
or  serious  dysfunction  of  any  bodily 
organ  or  part). 

Comment:  Two  commenters  believed 
that  the  60-day  time  period  frequently  is 
not  long  enough,  and  that  the  time  limit 
should  apply  only  to  "clean  cases"  or 
should  begin  after  all  materials  are 
received. 

Response:  The  60-day  limit  is 
consistent  with  the  time  period  allowed 
in  making  the  initial  organization 
determination,  is  supported  as 
reasonable  by  most  commenters  on  the 
proposed  rule,  and  should  be  adequate 
in  most  circumstances.  Nonetheless, 
while  we  do  not  agree  with  the  specific 
suggestion  of  the  commenters,  we  are 
amending  §417.620  (Responsibility  for 
reconsideration;  time  limits)  to  allow 
extensions  for  "good  cause."  The  "good 
cause"  extension  authority  will  not 
diminish  the  new  time  limit 
requirement,  but  will  allow  for  unusual 
circumstances  such  as  natural  disasters 
or  circumstances  that  make  it  difficult 
or  impossible  for  the  enrollee  to  provide 
necessary  information  in  a  timely  way. 
This  will  benefit  both  the  enrollee  and 
the  health  plan. 

Comment:  Several  commenters 
believed  that  a  time  limit  similar  to  the 
60-day  limit  on  reconsiderations  that  is 
placed  on  HMOs/CMPs  should  be 
placed  on  HCFA's  reconsiderations.  In 
support  of  this  position,  one  commenter 


cited  the  stipulated  settlement  in  the 
case  of  Levy  v.  Sullivan  concerning 
HMO  appeal  delavs. 

ResfMnse:  We  do  not  accept  this 
comment.  In  order  to  provide 
meaningful  review  of  the  HMO's/CMP's 
decision,  we  (or  the  independent 
reviewer  with  which  we  contract)  must 
have  the  complete  record  of  the  dispute. 
When  the  HMO/CMP  conducts  a 
reconsideration  of  its  original  decision, 
it  presumably  has  all  of  the 
documentation  it  considered  relevant  to 
its  initial  decision.  However,  our 
experience  demonstrates  that  the 
independent  reviewer  must  often 
request  that  additional  material  be 
submitted.  Our  current  policy  allows 
the  HMO  time  to  obtain  the  additional 
information.  If  the  information  is  not 
received,  the  contractor  will  make  its 
decision  based  on  the  record  available. 
Since  legitimate  delays  may  occur, 
however,  we  believe  it  would  be  to  the 
parties'  advantage  to  have  a  flexible 
deadline  for  the  independent  review. 

We  are,  on  the  other  hand,  concerned 
that  beneficiaries  not  suffer  undue 
financial  hardship  during  an  appeal.  We 
monitor  the  activities  of  the  contractor 
and  the  status  of  reconsiderations  as 
part  of  our  overall  monitoring  of 
compliance  with  program  requirements. 
Our  contract  with  the  independent 
reviewer  also  contains  a  30-day 
timeliness  standard  for  clean  claims,  as 
stipulated  in  Levy  v.  Sullivan,  Civ.  No. 
88-3271  DT  (TX)  (S.D.  Cal.,  filed  March 
13, 1989).  That  agreement,  however,  did 
not  require  that  this  be  incorporated 
into  regulations  and  does  not  preclude 
us  from  revising  the  contract  to  refiect 
intervening  circumstances. 

Comment:  One  commenter  suggested 
that  the  60-day  period  begin  with  the 
date  of  receipt  of  the  request  by  the 
health  plan. 

Response:  Section  417.620(c)  specifies 
that  the  HMO  must  act  within  60 
calendar  days  "from  the  date  of  receipt 
of  the  request  for  reconsideration." 

Comment:  One  commenter  suggested 
that  the  appeals  regulations  explain  the 
consequences  of  failure  to  meet  the  60- 
day  time  limit  or  to  issue  written 
determinations.  One  commenter  urged  a 
system  of  intermediate  sanctions  for 
HMOs/CMPs  that  fail  to  make  timely 
organization  or  reconsideration 
determinations. 

Response:  We  agree  with  the 
commenter  that  there  should  be 
consequences  for  failure  to  provide 
determinations  in  a  timely  manner  and 
within  established  time  standards.  As 
explained  in  an  earlier  response  to  a 
comment,  we  believe  that  the 
regulations  at  §  417.608(c)  permit  a 
Medicare  enrollee  to  move  to  the 


reconsideration  process  if  timely 
notification  of  an  adverse  organization 
determination  is  not  made.  To  ensure 
that  the  60-day  limit  serves  as  a  time 
ceiling  for  this  stage  of  the  appeals 
process,  we  are  adding  a  provision  to 
§417.620.  This  provision  clarifies  that 
failure  to  complete  the.reconsideration 
within  the  time  allowed,  or  to  obtain  a 
"good  cause"  extension  from  us, 
constitutes  an  adverse  determination 
and  the  appeals  file  must  be  submitted 
tons. 

Regulations  were  published  on  July 
15, 1994  (59  FR  36072)  that  allow  us  to 
impose  intermediate  sanctions  and  civil 
money  penalties  for  a  number  of 
performance  violations  on  the  part  of 
HMOs  and  CMPs.  Though  the  sanction 
and  penalty  authorities  are  untested  at 
this  time,  we  will  be  assessing  how 
information  from  the  appeals  process 
may  be  used  to  improve  plan 
performance  or  initiate  a  sanctions 
process  in  response  to  suspected 
violations  such  as  a  substantial  failure 
to  provide  required  medically  necessary 
services  and  the  failure  adversely  affects 
the  enrollee. 

B.  Requests  for  Immediate  PRO  Rex'iew 
of  Decisions  for  Hospital  Discharges 

Comment:  While  many  of  the 
commenters  supported  the  proposed 
provision,  several  commenters  opposed 
it  on  several  accounts,  including  that  it 
would  have  an  adverse  economic 
impact  on  HMOs/CMPs,  that  adequate 
enrollee  protections  already  exist,  and 
that  it  would  interfere  with  the  patient- 
physician  relationship. 

Response:  We  are  aware  that  the  right 
to  immediate  PRO  review  may  add  to 
the  costs  of  caring  for  Medicare 
enrollees.  It  is  difficult  to  assess  the 
degree  to  which  this  will  affect  HMOs 
and  CMPs,  because  many  Medicare- 
contracting  plans  delegate  the  discharge 
decision  to  the  physician  and  hospital. 
In  these  circumstances,  PRO  review  has 
already  been  in  effect  and  no  additional 
financial  impact  is  anticipated.  In 
addition,  some  HMOs/CMPs  pay 
hospitals  on  a  diagnosis-related  group 
basis  and  hospital  payments  may  not  be 
affected.  In  circumstances  where  the 
HMO/CMP  makes  the  discharge 
decision  in  conjunction  with  its 
affiliated  physicians  and  pays  the 
hospital  on  a  per  diem  basis  and  thus 
faces  additional  hospital  charges,  we  do 
not  concur  with  the  commenters' 
position,  that  is,  that  the  HMO/CMP  not 
be  held  financially  accountable  for  the 
additional  hospital  days.  For  risk- 
contracting  HMOs/CMPs,  the  Medicare 
payment  rate  is  based  on  fee-for-service 
costs,  and  the  costs  of  extra  hospital 
days  during  the  PRO  review  process  are 


incorporated  into  these  calculations. 
Therefore,  the  average  cost  for  hospital 
inpatient  days  during  the  PRO  review 
period  in  the  HMO's/CMP's  area  are 
already  included  in  the  adjusted  average 
per  capita  cost  rate.  Since  all  cost- 
contracting  HMOs/CMPs  currently 
choose  to  have  the  hospital  seek 
payment  directly  from  the  fiscal 
intermediary,  there  should  be  no 
additional  costs  to  the  health  plan. 

While  we  do  not  have  evidence  of 
early  discharge  complaints  against 
HMOs  and  CMPs,  it  is  possible  that 
some  Medicare  enrollees  are  dissatisfied 
but  have  no  mechanism  for  expressing 
it.  Moreover,  in  the  interests  of  due 
process,  we  believe  it  is  important  to 
provide  beneficiaries  comparable  rights 
whether  they  do  or  do  not  enroll  in  an 
HMO/CMP,  and  whether  or  not  they 
have  the  need  to  take  advantage  of  those 
rights.  Moreover,  if  there  really  pre  no 
complaints,  then  this  will  not  be  a 
burdensome  requirement  on  HMOs  and 
CMPs. 

Lastly,  in  response  to  concern  about 
the  patient-physician  relationship,  there 
has  been  no  problem  of  this  type  arising 
out  of  the  right  to  immediate  PRO 
review  under  the  fee-for-service 
program.  Also.  HMOs/CMPs,  because 
they  coordinate  their  enrollf  es'  total 
health  care  needs,  generall    have  a 
strong  relationship  between  their 
Medicare  enrollees  and  physicians  (as 
well  as  other  health  plan  staff).  We 
believe  that  HMOs/CMPs  that  maintain 
positive  communications  and 
relationships  with  their  Medicare 
enrollees  will  not  experience  any 
difficulty  in  this  area. 

Comment:  One  commenter  was 
concerned  about  frivolous  claims  and 
the  potential  incentives  to  appeal  to  the 
PRO  for  review.  This  commenter 
suggested  that  either  the  Medicare 
program  or  the  enrollee  be  responsible 
for  the  expense  of  extra  hospital  days  if 
the  noncoverage  decision  is  upheld. 

Response:  Our  experience  with 
immediate  PRO  review  of  hospital 
discharge  (noncoverage)  decisions  does 
not  support  a  concern  about  frivolous 
claims.  Relative  to  the  number  of 
discharges  under  the  Medicare  fee-for- 
service  program,  the  number  of  appeals 
to  the  PRO  is  extremely  small.  We 
expect  that  HMOs/CMPs,  because  they 
are  more  involved  in  the  health  care  of 
their  enrollees,  would  have  a  similar 
experience,  and  may  even  experience 
fewer  PRO  appeals  if  they  communicate 
effectively  with  their  enrollees  and  have 
adequate  safeguards  against  premature 
discharges. 

With  respect  to  financial  liability  for 
extra  hospital  days,  the  adjusted  average 
per  capita  cost  calculation  includes 
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these  costs.  We  would  be  overpaying  if 
a  separate  payment  was  made  to  plans 
for  these  charges. 

We  will  not  shift  these  costs  to  the 
Medicare  enrollee  because  fee-for- 
service  beneficiaries  are  already 
protected,  and  we  believe  that 
beneficiaries  should  be  treated  similarly 
whether  they  choose  managed  care  or 
fee-for-service.  We  do  not  believe  this 
difference  in  protections  should  have  to 
be  a  factor  in  the  beneficiaries'  choice. 
Further,  we  believe  that  Hnancial 
responsibility  for  extra  hospital  days 
related  to  an  appeal  would  be  a  strong 
disincentive  to  any  beneficiary  who 
questions  the  appropriateness  of  a 
discharge  decision.  Such  a  requirement 
would  undermine  the  intent  of  an 
appeals  process. 

Comment:  One  commenter  stated  that 
we  mischaracterized  the  HMO's  and 
CMP's  responsibility  for  discharge 
decisions  in  the  preamble  of  the 
proposed  rule.  The  commenter  stated 
that  the  final  authority  for  discharge 
rests  with  the  physician  and  that  HMOs/ 
CMPs  cannot  discharge  enroUees  from  a 
hospital. 

Response:  We  agree  that  the  preamble 
should  have  referred  to  "noncoverage" 
decisions  by  the  HMO/CMP  rather  than 
"discharge"  decisions.  The  right  to 
immediate  PRO  review  afiiects 
noncoverage  decisions  in  cases  in  which 
the  HMO/CMP  and  its  affiliated 
physicians  agree  that  a  Medicare 
enrollee  no  longer  requires 
hospitalization  and  the  hospital  does 
not  make  the  noncoverage  decision.  We 
also  believe  that  the  use  of  the  term 
"attending  physician"  in  proposed 
§§  417.440  (0(2)  and  (0(4)  (which 
require  concurrence  of  a  physician  in 
the  discharge  decision)  does  not  clearly 
express  the  relationship  between  the 
HMO/CMP  and  its  affiliated  physician 
providers.  Therefore,  in  the  final  rule 
we  have  removed  the  term  "attending 
physician"  and  inserted  "its  affiliated 
physician  responsible  for  the  hospital 
care  of  the  enrollee.  or  other  physician 
as  authorized  by  the  HMO  or  CMP"  in 
its  place. 

Comment:  One  commenter  stated  that 
the  attending  physician  should  be 
allowed  to  represent  his  or  her  patients 
and  request  PRO  review  of  noncoverage 
decisions. 

Response:  Usually,  the  HMO/CMP- 
affiliated  physician  makes  the  decision 
that  a  Medicare  enrollee  is  ready  for 
discharge.  Some  HMOs/CMPs  make  use 
of  an  extended  treatment  team,  such  as 
case  managers,  discharge  coordinators, 
or  utilization  review  coordinators,  and  a 
member  of  this  team  may  believe  an 
enrollee  is  ready  for  discharge  when  the 
physician  does  not.  In  these  situations, 


the  health  plan's  internal  procedures 
will  provide  guidance  for  making  the 
discharge  decision.  HMO/CMP 
physicians  have  legal  arrangements  or 
contracts  with  their  health  plans,  and 
must  abide  by  the  plan's  procedures.  We 
support  the  HMO/CMP  structure  for  the 
delivery  of  health  care,  and  we  would 
not  support  a  policy  that  undermines 
the  nature  of  managed  care  operations. 

In  cases  in  which  the  physician  caring 
for  a  hospitalized  enrollee  is  not  under 
contract  or  bound  by  the  terms  of  an 
arrangement  with  an  HMO/CMP,  the 
physician  could  represent  the  patient. 

Comment:  One  commenter  believed 
that  the  time  period  (1  working  day)  for 
the  HMO/CKff  to  submit  information  to 
the  PRO  is  unreasonable  and  is 
concerned  that  PROs  may  take  longer 
than  1  day  to  complete  their  review. 

Response:  We  do  not  agree  with  the 
commenter.  Under  the  fee-for-service 
Medicare  program,  hospitals  have  their 
charts  ready  to  submit  to  the  PRO  at  the 
same  time  that  the  notice  of 
noncoverage  is  given.  This,  in  effect, 
gives  the  PRO  another  working  day  to 
review  the  medical  chart.  We  believe 
HMOs/CMPs  can  adopt  the  same 
efficiencies  and  that  it  is  in  the  financial 
interest  of  the  HMO/CMP  to  ensure  that 
all  records  are  submitted  as  soon  as 
possible.  In  regard  to  PRO  timeliness, 
the  PROs  have  an  excellent  record  for 
completing  these  reviews  in  the  time 
allotted  and,  in  many  cases,  earlier. 

Comment:  Two  commenters  believed 
that  the  proposed  appeals  process 
should  be  available  to  Medicare 
enrollees  in  nursing  homes  and  those 
receiving  home  health  services. 

Response:  We  will  consider  this 
comment  for  regulatory  action  at  a  later 
date.  This  modification  is  significant 
enough  to  require  issuance  of  a  second 
proposed  rule,  and  we  believe  that  this 
final  rule  should  not  be  delayed. 

Comment:  One  commenter  asked  that 
§417.440(0(3)  be  revised  to  add  the  date 
of  discharge  to  the  list  of  information 
the  notice  of  noncoverage  will  include. 

Response:  VVe  believe  that  HMOs  and 
CMPs  should  have  the  flexibility  either 
to  use  the  Medicare  hospital  notice  of 
noncoverage  or  to  develop  their  own.  In 
our  interactions  with  PROs  and 
hospitals  on  this  matter,  the  inclusion  or 
absence  of  the  discharge  date  on  the 
notice  has  not  been  identified  as  a 
problem  or  a  concern.  Therefore  we 
have  not  modified  this  provision  in  the 
final  rule. 

Comment:  Several  provisions  of 
§  417.454  appear  to  have  been  dropped 
as  part  of  the  proposed  rule. 

Response:  The  revision  to  §417.454  as 
published  in  the  proposed  rule  does 
remove  existing  paragraphs  (a)(1) 


through  (a)(3).  This  was  done  in  error 
and  is  corrected  in  the  final  rule.  In  the 
final  rule,  a  paragraph  heading  is  added 
to  existing  paragraph  (a);  the  new 
provision  that  limits  charges  for 
inpatient  hospital  stays  is  added  as  a 
new  paragraph  (b);  and  a  paragraph 
heading  is  added  to  existing  paragraph 
(b),  and  the  paragraph  redesignated  as 
paragraph  (c).  No  modification  is  made 
to  other  existing  text  in  section 
§417.454. 

C.  Administrative  Review  Requirements 
foTHCPPs 

Comment:  Two  commenters 
expressed  concern  about  our  regulations 
extending  the  section  1876  managed 
care  administrative  review  requirements 
to  HCPPs  and  disagreed  with  our 
interpretation  of  the  intent  of  the 
Congress  in  this  regard.  It  was  the 
ofiinion  of  both  commenters  that  the 
Congress  should  expressly  legislate 
these  requirements. 

Response:  As  noted  previously, 
section  1833  of  the  Act  simply  permits 
entities  that  provide  Part  B  services  on 
a  prepayment  basis  to  be  paid 
reasonable  costs  rather  than  reasonable 
charges.  There  is  no  indication  that  the 
Congress  intended  to  deprive  enrolled 
beneficiaries  of  meaningful  appeal 
rights.  Our  regulations  governing  HCPPs 
were  designed  to  establish  a  workable 
mechanism  for  reimbursing  them,  in 
light  of  the  fact  that  the  way  they  do 
business  is  more  comparable  to  HMOs 
and  CMPs  than  it  is  to  physicians, 
suppliers,  and  providers  who  are  paid 
under  Part  B. 

As  certain  aspects  of  the  Medicare 
program  have  been  improved  over  the 
years,  such  as  the  addition  of 
beneficiary  protections,  we  have  not 
revised  HCPP  regulations  to  reflect  these 
changes.  Recently,  we  have  embarked 
on  an  effort  to  identify  actions  that  are 
within  our  authority,  to  ensure  that  the 
HCPP  program  is  administered 
prudently  and  that  Medicare 
beneficiaries  enrolled  in  these  plans 
have  rights  and  benefits  comparable  to 
those  that  beneficiaries  have  in  the  fee- 
for-service  system  and  in  HMOs/CMPs. 
We  believe  that  we  have  administrative 
authority  to  ensure  that  these 
beneficiaries  are  given  appropriate 
appeal  rights. 

Comment:  One  commenter  was 
concerned  that,  since  HCPPs  are  not 
required  to  provide  all  Part  B  services, 
the  administrative  review  process  be 
limited  to  those  Medicare  covered 
services  provided  by  the  health  plan 
under  its  agreement  with  us. 

Response:  Paragraph  {b)(2)  of 
§417.838  ("Organization 
determinations")  of  the  regulation 


addresses  this  concern  by  specifying 
that  a  determination  regarding  services 
that  are  not  covered  under  the  HCPP's 
agreement  with  HCFA  is  not  an 
orgnnization  determination. 

Comment:  One  commenter  stated  that 
disputes  over  the  level  or  manner  in 
which  a  service  is  provided,  such  as 
model  variations  of  durable  medical 
equipment,  should  not  be  subject  to  the 
appeals  process. 

Response:  The  appeal  rights  of 
Medicare  enrollees  of  an  HCPP  pertain 
to  disputes  involving  an  organization 
determination.  We  believe  that 
§  417.838(a),  which  identifies  actions 
that  are  organization  determinations, 
responds  to  this  concern.  Section 
417.838(a)  limits  the  applicability  of  the 
appeals  process  to  a  refusal,  on  the 
grounds  that  the  services  are  not 
covered  by  Medicare,  to  furnish  or 
arrange  for  services  or  pay  for  services 
furnished  to  the  beneficiary. 

Comment:  One  commenter  sought 
clarification  on  whether  an  HCPP's 
refusal  to  pay  coinsurance  on  services 
obtained  out-of-plan  (and  paid  for  by 
the  carrier)  would  be  subject  to  the 
appeals  process. 

rtt?sponsp;  The  HCPP's  obligation  to 
pay  coinsurance  amounts,  where  the 
plan's  Medicare  premium  covers  such 
amounts,  would  depend  on  the 
circumstances.  If  an  enrollee  is  denied 
a  sor\  ice  by  the  HCPP.  then  obtains  the 
service  out-of-plan.  and  subsequently 
the  service  is  determined  to  be  a 
covHTed  service  and  paid  for  by  the 
c  airier  under  Medicare  principles  of 
reimbursement,  the  enrollee  can  request 
that  the  health  plan  pay  the  coinsurance 
amount.  Then,  if  the  HCPP  makes  an 
organization  determination  that  is 
adverse  to  the  enrollee,  or  fails  to 
complete  its  review  in  60  days,  the 
matter  would  be  referred  to  us  for 
reconsideration. 

Comment:  One  commenter  suggested 
allowing  HCPP  enrollees  to  retain 
existing  appeal  rights  through  Medicare 
carriers  if  the  HCPP  review  process 
proves  futile  or  ineffective. 

Response:  We  disagree.  One  intent  of 
this  rule  is  to  ensure  that  HCPP 
enrollees  have  the  same  appeal  rights  as 
other  beneficiaries  in  Medicare  managed 
care.  A  back-up  system  does  not  exist 
for  other  Medicare  beneficiaries  and 
cannot  be  justified  on  either  a  cost  or 
programmatic  basis.  When  this  rule 
takes  effect.  HCPP  performance  in 
operating  an  effective  administrative 
review  process  will  be  added  to  our 
contractor  monitoring  process. 

Comment:  One  commenter  stated  that 
the  estimate  for  additional  paperwork 
burden  on  HCPPs  related  to  these  new 
requirements  is  grossly  underestimated. 


Response:  Health  plans  that  contract 
with  us  as  HCPPs  vary  in  their 
administrative  systems  and  capability  to 
adapt  to  the  new  requirements.  While 
we  agree  that  the  estimate  may 
underrepresent  the  additional  burden 
on  some  health  plans,  it  may  not  for 
others.  We  attempted  to  estimate  an 
"average"  additional  workload,  given 
that  most  HCPPs  have  a  grievance 
system  for  commercial  enrollees  on 
which  to  build  an  appeals  system  for 
Medicare  enrollees. 

Comment:  One  commenter  stated  that 
they  opposed  a  change  to  §  417.630 
("Right  to  a  hearing")  regarding 
"amounts  remaining  in  controversy"  to 
qualify  for  a  hearing. 

Response:  Addition  of  this  phrase  is 
a  clarification  of  existing  practice,  not  a 
substantive  change.  Beneficiary  appeals 
made  to  Medicare  managed  care 
organizaiicrs  may  be  denied  in  full  or 
in  part.  Oine  a  service  or  a  claim  has 
been  covered  by  an  HMO/CMP.  even  if 
the  service  is  only  one  part  of  the 
appeal,  §  417.604'(a)(2)  specifies  that  the 
service  or  claim  is  no  longer  subject  to 
appeal.  Only  those  services  that 
continue  to  be  denied  may  be  moved 
through  the  process  of  reconsideration 
to  hearing. 

Comment:  One  commenter  opposed 
the  change  in  terminology  from  "initial 
determination"  to  "organization 
determination."  The  com.menter  is 
concerned  that  policy  issues  may  be 
mislabeled  as  "organization  issues"  and 
be  misdirected  to  the  appeals  process. 

Response:  The  concern  of  the 
commenter,  we  believe,  is  that 
communications  to  an  HIAO  or  CMP 
questioning  the  plan's  coverage  policies 
will  be  misinterpreted  and  directed  to 
the  plan's  appeal  process.  We  believe 
that  HMOs  and  CMPs  can  distinguish 
between  challenges  to  the  plan's 
coverage  policies,  in  general,  and 
appeals  of  coverage  decisions  for 
specifically  requested  ser\'ices.  if  clearly 
communicated.  We  do  not  believe  that 
the  commenter's  rationale  warrants  a 
change  from  using  the  terminology 
"organization  determination"  as 
proposed. 

D.  Other  Comments 

Comment:  One  commenter  suggested 
that  HMOs  be  granted  formal  appeal 
rights. 

Response:  We  have  considered  this 
suggestion.  However,  because  the 
commenter  is  suggesting  a  significant 
change  that  was  not  addressed  in  the 
proposed  rule,  we  cannot  address  this 
issue  at  this  time.  The  issue  of  HMO  and 
CMP  appeal  rights,  as  well  as  other 
appeals  process  issues,  will  be 


evaluated  and  considered  for 
development  as  a  separate  regulation. 

Comment:  One  commenter  questioned 
allowing  HMOs/CMPs  to  request  a 
reopening  of  a. determination  and 
another  commenter  recommended  that 
an  HMO/CMP  request  for  a  reopening 
should  not  delay  implementation  of  the 
reconsideration  determination. 

Response:  With  regard  to  the  first 
comment,  the  regulations  impose  no 
limitation  on  who  may  request  a 
reopening,  although  the  decision 
whether  to  reopen  is  discretionary  with 
the  decisionmaker.  In  response  to  the 
second  comment,  §417.626  provides 
that  a  reconsidered  determination  is 
"final  and  binding"  on  all  parties  unless 
a  hearing  request  is  filed,  or  the 
determination  "is  revised"  in 
accordance  with  a  reopening  decision. 
Therefore,  if  an  HMO's  or  CMP's  denial 
of  a  service  or  claim  is  overturr^.i  upon 
reconsideration,  the  plan  must  ;.  .;de  by 
the  determination  unless  and  until  the 
termination  is  overturned  as  the  result 
of  the  reopening. 

We  will  consider  the  need  for 
intermediate  sanction  authority  for 
HMOs  and  CMPs  failing  to  abide  by 
reconsidered  determinations  in  a 
forthcoming  rulemaking  initiative. 

Comment:  Two  commenters 
recommended  that  we  require  HMOs/ 
CMPs  to  prominently  post  information 
about  the  appeals  process  and  send  out 
a  national  notice  communicating 
information  about  appeal  rights. 

flespon.se:  Existing  §417. 604(c) 
('Written  description  of  appeals 
procedure")  requires  HMOs/CMPs  to 
provide  enrollees  with  written  materials 
on  appeal  procedures.  We  believe  that 
this  is  a  better  method  for  ensuring  that 
all  enrollees  are  informed.  Further,  this 
approach  makes  the  information  readily 
available  in  the  enrollee's  own  home. 
With  regard  to  the  need  for  a  national 
communication,  we  agree  that 
beneficiaries  should  be  made  aware  of 
the  new  appeal  rights  and  procedures. 
We  will  modify  the  Medicare  Handbook 
and  other  booklets  and  pamphlets 
routinely  distributed  by  us  to 
incorporate  the  policies  of  this  final 
regulation. 

Comment:  One  commenter  suggested 
that  we  require  HMOs/CMPs  to  notify 
enrollees,  in  writing,  of  the  changes 
adopted  in  the  final  rule  and  to  submit 
a  plan  for  educating  enrollees  about  the 
new  rights  and  procedures. 

Response:  While  we  disagree  that  a 
special  education  program  is  needed, 
we  agree  that  HMOs/CMPs  must  inform 
Medicare  enrollees  of  these  new 
protections.  HMOs/CMPs  have  various 
means  of  communicating  with  enrollees. 
including  written  material  (for  example. 
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newsletters),  and  use  of  these  means  for 
informing  Medicare  beneficiaries  of 
these  new  appeal  rights  is  acceptable  to 
us.  The  requirement  at  §417.604, 
discussed  above,  is  adequate  for  this 
purpose  and  another  regulatory 
requirement  is  unnecessary.  HMOs, 
CMPs,  and  HCPPs  must  notify  their    •  . 
enrollees  of  the  changes/additions  to  the 
appeal  rights  and  when  they  are 
effective. 

Comment:  Two  commenters 
recommended  that  these  appeal  rights 
be  extended  to  Medicaid  recipients  in 
prepaid  health  plans. 

Response:  Appeal  rights  for  Medicaid 
beneHciaries  is  not  part  of  the  scope  of 
this  rulemaking  effort.  These  comments, 
however,  have  merit  and  have  been 
brought  to  the  attention  of  appropriate 
persons  within  our  Office  of  Managed 
Care. 

Comment:  One  commenter  stated  that 
we  changed  §417.801(4)  without 
addressing  it  in  the  preamble. 

Respon.   :  We  assume  that  the 
commenter  is  referring  to 
§  418.801(b)(4).  In  the  amendatory 
language  of  the  proposed  rule,  we  stated 
that  "In  §  417.801,  the  introductory 
language  of  paragraph  (b)  is 
republished,  paragraph  (b)(4)  is  revised, 
paragraph  (b)(5)  is  redesignated  as 
paragraph  (b)(6),  and  a  new  paragraph 
(b)(5)  is  added  to  read  as  follows:".  That 
amendatory  language  contained 
technical  errors.  Paragraph  (b)(4)  was 
not  revised;  the  language  published  in 
the  proposed  rule  is  the  same  as  existing 
paragraph  (b)(4).  Additionally,  existing 
paragraph  (b)(5)  should  not  have  been 
redesignated;  existing  paragraph  (b)(6) 
should  have  been  redesignated  as 
paragraph  (b)(7)  and  a  new  paragraph 
(b)(6)  added.  These  errors  have  been 
corrected  in  the  finial  rule. 

rV.  Provisions  of  This  Final  Rule 

We  have  adopted  the  provisions  of  the 
October  7, 1992,  proposed  rule,  with  the 
following  changes,  which  have  been 
discussed  above: 

•  We  have  revised  proposed 

§  417.440(f)  ("Notice  of  noncoverage  of 
inpatient  hospital  care").  This  proposed 
section  required  that,  before  giving 
notice  of  noncoverage,  the  HMO  or  CMP 
must  obtain  the  concurrence  of  the 
attending  physician.  We  have  revised 
"attending  physician"  to  "its  affiliated 
physician  responsible  for  the  hospital 
care  of  the  enroUee,  or  other  physician 
as  authorized  by  the  HMO  or  CMP". 

•  Proposed  §417.454  ("Charges  to 
Medicare  enrollees")  is  revised  to 
restore  existing  provisions  that  were 
erroneously  removed  in  the  proposed 
rule. 


•  We  have  revised  paragraph  (c)  of 
proposed  §  417.620  ("Responsibility  for 
reconsiderations;  time  limits)  to  require 
that  the  HMO  or  CMP  issue  the 
reconsidered  determination  to  the 
enroUee,  or  submit  an  explanation  and 
file  to  us.  within  60  days  from  the  date 
of  receipt  of  the  request  for 
reconsideration. 

•  We  have  revised  proposed 
§41 7.838(b)  ("Actions  that  are  not 
organization  determinations")  by  adding 
a  new  paragraph  (3).  New  paragraph  (3) 
specifies  that  a  determination  regarding 
services  that  are  covered  under  the 
HCPP's  agreement  with  us  that  the 
enrollee  obtained  from  unaffiliated 
providers  or  physicians,  in  violation  of 
the  HCPP's  enrollment  agreement,  is  not 
an  organization  determination  for 
purposes  of  administrative  review 
procedures. 

In  addition  to  the  above  changes,  in 
a  number  of  sections,  we  made  a 
nomenclature  change  by  substituting 
"HMO  or  CMP"  and  its  plural  and 
possessive  forms  for  the  words 
"organization",  "organizations"  and 
"organization's",  respectively.  This 
change  was  made  to  use  consistent 
terminology  throughout  part  417. 

We  also  have  made  tecnnical  changes 
and  minor  editorial  changes  that  do  not 
affect  the  substance  of  the  provisions. 

V.  Paperwork  Burden 

Sections  417.440(f),  417.605,  417.620, 
and  417.836  of  this  rule  contain 
additional  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  HMOs  and  CMPs  are 
required  to  notify  beneficiaries  if  the 
HMO  or  CMP  refers  a  request  for 
reconsideration  to  HCFA.  We  estimate 
that  this  reporting  burden  will  be 
approximately  5  minutes  per  case.  Also, 
before  a  hospital  discharge,  HMOs  and 
CMPs  are  required  to  provide  Medicare 
enrollees  with  a  written  notice  of  a 
determination  that  an  enroUee's 
inpatient  hospital  stay  is  no  longer 
necessary.  We  estimate  that  the 
reporting  burden  for  an  HMO  or  CMP 
that  has  not  delegated  the  discharge 
decision  to  the  hospital  to  provide  the 
written  notice  of  noncoverage  to  be 
approximately  10  minutes  per  notice; 
for  a  Medicare  enrollee  of  an  HMO  or 
CMP  to  complete  a  request  for 
immediate  PRO  review  of  a  notice  of  a 
determination  that  an  inpatient  hospital 
stay  is  no  longer  necessary  to  be 
approximately  10  minutes  per  request; 
for  the  HMO  or  CMP  to  submit 
requested  medical  information  to  the 
PRO.  to  be  approximately  ¥i  hour  per 
response.  HCPPs  are  required  to  develop 


appeal  procedures  and  inform  Medicare 
enrollees  of  appeal  rights.  We  estimate 
that  it  will  take  an  HCPP  40  hours  to 
develop  these  appeal  procedures  and  1 
hour  to  process  each  appeal.  A  notice 
will  be  published  in  the  Federal 
Register  when  0MB  approval  is 
obtained. 

VI.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  the  Secretary 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
HMOs,  CMPs.  and  HCPPs  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  provides  the  Medicare 
HMO  or  CMP  enrollee  with  the  same 
administrative  review  rights  and 
financial  protections  as  are  available  to 
beneficiaries  in  the  fee-for-service 
system.  To  the  extent  that  current 
Medicare  membership  in  HMOs,  CMPs, 
and  HCPPs  to  which  this  rule  will  apply 
is  low  (approximately  7  percent  of  the 
total  Medicare  population),  we  do  not 
expect  any  significant  increased  costs  or 
savings  as  a  result  of  this  final  rule. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

Lists  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
proceduje,  Health  maintenance 
organization  (HMO),  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  part  417  is  amended  as 
follows: 


Federal  Register  /  Vol.  59,  No.  223  /  Monday,  November  21.  1994  /  Rules  and  Regulations    59941 


PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  Part  417 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh),  sees.  1301, 1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e, 
300e-^5.  and  300e-9);  and  31  U.S.C.  9701. 

2.  In  §  417.440,  a  new  paragraph  (f)  is 
added,  to  read  as  follows: 

§  417.440    Entittement  to  health  care 
services  from  an  HMO  or  CMP. 

***** 

(f)  Notice  of  noncoverage  of  inpatient 
hospital  care.  (1)  If  an  enrollee  is  an 
inpatient  of  a  hospital,  entitlement  to 
inpatient  hospital  care  continues  until 
he  or  she  receives  notice  of  noncoverage 
of  that  care. 

(2)  Before  giving  notice  of 
noncoverage,  the  HMO  or  CMP  must 
obtain  the  concurrence  of  its  affiliated 
physician  responsible  for  the  hospital 
care  of  the  enrollee,  or  other  physician 
as  authorized  by  the  HMO  or  CMP. 

(3)  The  HMO  or  CMP  must  give  the 
enrollee  written  notice  that  includes  the 
following: 

(i)  The  reason  why  inpatient  hospital 
care  is  no  longer  needed. 

(ii)  The  effective  date  of  the  enrollee's 
liability  for  continued  inpatient  care. 

(iii)  The  enrollee's  appeal  rights. 

(4)  If  the  HMO  or  CMP  delegates  to 
the  hospital  the  determination  of 
noncoverage  of  inpatient  care,  the 
hospital  obtains  the  concurrence  of  the 
HMO-  or  CMP-affiliatcd  physician 
responsible  for  the  hospital  care  of  the 
enrollee,  or  other  physician  as 
authorized  by  the  HMO  or  CMP,  and 
sends  notice,  following  the  procedures 
set  forth  in  §  412.42(c)(3)  of  this  chapter. 

3.  Section  417.454  is  amended  by 
adding  a  paragraph  heading  to 
paragraph  (a),  redesignating  paragraph 
(b)  as  parngraph  (c)  and  adding  a 
paragraph  heading,  and  adding  a  new 
paragraph  (b),  to  read  as  follows: 

§  417.454    Charges  to  Medicare  enrollees. 

(a)  Charges  that  are  permitted.   *  *  » 

(b)  Limit  on  charges  for  inpatient 
hospital  care.  If  a  Medicare  enrollee 
who  is  an  inpatient  of  a  hospital 
requests  immediate  PRO  review  (as 
provided  in  §417.605)  of  any 
determination  by  the  hospital  furnishing 
services  or  the  HMO  or  CMP  that  the 
inpatient  hospital  services  will  no 
longer  be  covered,  the  HMO  or  CMP 
may  not  charge  the  enrollee  for  any 
inpatient  care  costs  incurred  before 
noon  of  the  first  working  day  after  the 
PRO  Issues  its  review  decision. 


(c)  Reporting  requirements.  *  *  * 

§§  41 7.600, 41 7.61 2, 41 7.622    [Amended] 

4.  Nomenclature  change:  In  the 
following  sections  of  subpart  Q.  the 
term  "initial  determination"  or  "initial 
determinations"  is  revised  to  read 
"organization  determination"  or 
"organization  determinations", 
respectively,  wherever  it  appears: 

a.  §417.600. 

b.  §417.612,  section  title  and  text. 
c.§  417.622(b). 

5.  Section  417.604  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  41 7.604    General  provisions. 

(a)  Applicability.  The  appeals 
procedures  set  forth  in  this  subpart 
apply  to  organization  determinations  as 
defined  in  §417.606,  with  the  following 
exceptions: 

(1)  If  an  enrollee  requests  immediate 
PRO  review  (as  provided  in  §417.605) 
of  a  determination  of  noncoverage  of 
inpatient  hospital  care — 

(i)  The  enrollee  is  not  entitled  to 
sub.sequent  review  of  that  issue  under 
this  subpart;  and 

(ii)  The  PRO  review  decision  is 
subject  to  the  appeals  procedures  set 
forth  in  part  473  of  this  chapter. 

(2)  Any  determination  regarding 
services  that  were  furnished  by  the 
HMO  or  CMP,  either  directly  or  under 
arrangement,  for  which  the  enrollee  has 
no  further  liability  for  payment  are  not 
subject  to  appeal. 

(3)  Services  included  in  an  optional 
supplemental  plan  (see  §417. 440(b)(2)) 
are  subject  only  to  a  grievance 
procedure  under  §  417.436(a)(2). 

(4)  Physicians  and  other  individuals 
who  furnish  items  or  services  under 
arrangement  with  an  HMO  or  CMP  have 
no  right  of  appeal  under  this  subpart. 

(5)  The  provisions  of  subpart  R  of  20 
CFR  part  404  dealing  with 
representation  of  parties  under  title  II  of 
the  Act  are,  unless  otherwise  provided 
in  this  subpart,  also  applicable  to 
appeals  under  this  subpart. 

(b)  Responsibility  for  establishing 
appeals  procedures.  The  HMO  or  CMP 
is  responsible  for  establishing  and 
maintaining  the  appeals  procedures  that 
are  specified  in  §§417.604  through 
417.638. 
***** 

6.  A  new  §  417.605  is  added  to  read 
as  follows: 

§  417.605    Immediate  PRO  review  of  a 
determination  of  noncoverage  of  inpatient 
hospital  care. 

(a)  Right  to  review.  A  Medicare 
enrollee  who  disagrees  with  a 
determination  made  by  an  HMO,  CMP, 


or  a  hospital  that  inpatient  care  is  no 
longer  necessary  may  remain  in  the 
hospital  and  may  (directly  or  through 
his  or  her  authorized  representative) 
request  immediate  PRO  review  of  the 
determination. 

(b)  Procedures.  For  the  immediate 
PRO  review  process,  the  following  rules 
apply: 

(1)  The  enrollee  or  authorized 
representative  must  submit  the  request 
for  immediate  review — 

(i)  To  the  PRO  that  has  an  agreement 
with  the  hospital  under  §  466.78  of  this 
chapter; 
(ii)  In  writing  or  by  telephone;  and 
(iii)  By  noon  of  the  first  working  day 
after  receipt  of  the  written  notice  of  the 
determination  that  the  hospital  stay  is 
no  longer  necessary. 

(2)  On  the  date  it  receives  the 
enrollee's  request,  the  PRO  must  notify 
the  HMO  or  CMP  that  a  request  for 
immediate  review  has  been  filed. 

(3)  The  HMO  or  CMP  must  supply 
any  information  that  the  PRO  requires  to 
conduct  its  review  and  must  make  it 
available,  by  phone  or  in  writing,  by  the 
close  of  business  of  the  first  full  working 
day  immediately  following  the  day  the 
enrollee  submits  the  request  for  review. 

(4)  In  response  to  a  request  from  the 
HMO  or  CMP,  the  hospital  must  submit 
medical  records  and  other  pertinent 
information  to  the  PRO  by  close  of 
business  of  the  first  full  working  day 
immediately  following  the  day  the  HMO 
or  CMP  makes  its  request. 

(5)  The  PRO  must  soli,  it  the  views  of 
the  enrollee  who  requested  the 
immediate  PRO  review  (or  the  enrollee's 
representative). 

(6)  The  PRO  must  make  a 
determination  and  notify  the  enrollee, 
the  hospital,  and  the  HMO  or  CMP  by 
close  of  business  of  the  first  working 
day  after  it  receives  the  information 
from  the  hospital,  or  the  HMO  or  CMP, 
or  both. 

(c)  Financial  responsibility — (1) 
General  rule.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
ilMO  or  CMP  continues  to  be 
financially  responsible  for  the  costs  of 
the  hospital  stay  until  noon  of  the 
calendar  day  following  the  day  the  PRO 
notifies  the  enrollee  of  its  review 
determination. 

(2)  Exception.  The  hospital  may  not 
charge  the  HMO  or  CMP  (or  the 
enrollee)  if— 

(i)  It  was  the  hospital  (acting  on  behalf 
of  the  enrollee)  that  filed  the  request  for 
immediate  PRO  review;  and 

(ii)  The  PRO  upholds  'le  noncoverage 
determination  made  b\  tne  HMO  or 
CMP. 

7.  Section  417.606  is  revised  to  read 
as  follows: 
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§417.606    Organization  detennlnations. 

(a)  Actions  that  are  organization 
determinations.  An  organization 
determination  is  any  determination 
made  by  an  HMO  or  CMP  with  respect 
to  any  of  the  following: 

(1)  Payment  for  emergency  or  urgently 
needed  services. 

(2)  Any  other  health  services 
furnished  by  a  provider  or  supplier 
other  than  the  HMO  or  CMP  that  the 
enrolleeJ)elieves — 

(i)  Ar^covered  under  Medicare;  and 
(ii)  Should  have  been  furnished, 

arranged  for,  or  reimbursed  by  the  HMO 

or  CMP. 

(3)  The  HMO's  or  CMP's  refusal  to 
provide  services  that  the  enrollee 
believes  should  be  furnished  or 
arranged  for  by  the  HMO  or  CMP  and 
the  enrollee  has  not  received  the 
services  outside  the  HMO  or  CMP. 

(b)  Actions  that  are  not  organization 
determinations.  The  following  are  not 
organization  determinations  for 
purposes  of  this  subpart: 

(1)  A  determination  regarding  services 
that  were  furnished  by  the  HMO  or 
CMP,  either  directly  or  under 
arrangement,  for  which  the  enrollee  has 
no  further  obligation  for  payment. 

(2)  A  determmation  regarding  services 
included  in  an  optional  supplemental 
plan  (see  §41 7.440(b)(2)). 

(c)  Relation  to  grievances.  A 
determination  that  is  not  an 
organization  determination  is  subject 
only  to  a  grievance  procedure  under 
§417.436(a)(2). 

8.  Section  417.608  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§417.608    Notice  of  adverse  organization 
determination. 

(a)  If  an  HMO  or  CMP  makes  an 
organization  determination  that  is 
partially  or  fully  adverse  to  the  enrollee, 
it  must  not  fy  the  enrollee  of  the 
determination  within  60  days  of 
receiving  the  enrollee's  request  for 
payment  for  services. 

•  •        •        •        • 

(c)  The  failure  to  provide  the  enrollee 
with  timely  notification  of  an  adverse 
organization  determination  constitutes 
an  adverse  organization  determination 
and  may  be  appealed. 

9.  In  §  417.610,  the  section  heading  is 
revised,  the  undesignated  introductory 
text  is  revised,  and  paragraph  (b)  is 
revised,  to  read  as  follows: 

§417.610    Parties  to  the  organization 
determination. 

The  parties  to  the  organization 
determination  are — 

•  *       •        •        • 

(b)  An  assignee  of  the  enrollee  (that  is, 
a  physician  or  other  supplier  who  has 


provided  a  service  to  the  enrollee  and 
formally  agrees  to  waive  any  right  to 
payment  from  the  enrollee  for  that 
service); 

•        •        *        •        • 

10.  Section  417.614  is  revised  to  read 
as  follows: 

§  41 7.61 4    Right  to  reconsideration. 

Any  party  who  is  dissatisHed  with  an 
organization  determination  or  with  one 
that  has  been  reopened  and  revised  may 
request  reconsideration  of  the 
determination  in  accordance  with  the 
procedures  of  §  417.616. 

11.  In  §417.616,  the  introductory  text 
of  paragraph  (a)  is  republished,  and 
paragraphs  (a)(1),  (b).  (c)(1).  and  (c)(2) 
introductory  text  are  revised,  to  read  as 
follows: 

§  41 7.61 6    Request  for  reconsideration. 

(a)  Method  and  place  for  filing  a 
request.  A  request  for  reconsideration 
must  be  made  in  writing  and  filed 
with— (1)  The  HMO  or  CMP  that  made 
the  organization  determination; 

(b)  Time  for  filing  a  request.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  the  request  for  reconsideration 
must  be  filed  within  60  days  from  the 
date  of  the  notice  of  the  organization 
determination. 

(c)  Extension  of  time  to  file  a 
request — (1)  Rule.  If  good  cause  is 
shown,  the  HMO  or  CMP  that  made  the 
organization  determination  may  extend 
the  time  for  filing  the  request  for 
reconsideration. 

(2)  Method  of  requesting  an  extension. 
If  the  time  limit  in  paragraph  (b)  of  this 
section  has  expired,  a  party  to  the 
organization  determination  may  file  a 
request  for  reconsideration  with  the 
HMO  or  CMP,  HCFA,  SSA.  or,  in  the 
case  of  a  qualified  railroad  retirement 
beneficiary,  an  RRB  office.  The  request 
to  extend  the  time  limit  must — 


§417.618    [Amended] 

12.  In  §417.618,  ",  carrier,  or 
intermediary"  is  removed. 

13.  Section  417.620  is  revised  to  read 
as  follows: 

§417.620    Responsibility  for 
reconsiderations;  time  limits. 

(a)  If  the  HMO  or  CMP  can  make  a' 
reconsidered  determination  that  is 
completely  favorable  to  the  enrollee,  the 
HMO  or  CMP  issues  the  reconsidered 
determination. 

(b)  If  the  HMO  or  CMP  recommends 
partial  or  complete  affirmation  of  its 
adverse  determination,  the  HMO  or 
CMP  must  prepare  a  written  explanation 
and  send  the  entire  case  to  HCFA. 


HCFA  makes  the  reconsidered 
determination. 

(c)  The  HMO  or  CMP  must  issue  the 
reconsidered  determination  to  the 
enrollee,  or  submit  the  explanation  and 
file  to  HCFA,  within  60  calendar  days 
from  the  date  of  receipt  of  the  request 
for  reconsideration. 

(d)  For  good  cause  shown,  HCFA  may 
allow  exceptions  to  the  time  limit  set 
forth  in  paragraph  (c)  of  this  section. 

(e)  Failureby  the  HMO  or  CMP  to 
provide  the  enrollee  with  a  reconsidered 
determination  within  the  60-day  limit 
described  in  paragraph  (c)  of  this 
section  or  to  obtain  a  good  cause 
extension  described  in  paragraph  (d)  of 
this  section  constitutes  an  adverse 
determination,  and  the  HMO  or  CMP 
must  submit  the  file  to  HCFA. 

(f)  If  the  HMO  or  CMP  refers  the 
matter  to  HCFA,  it  must  concurrently 
notify  the  beneficiary  of  that  action. 

14.  In  §417.622,  the  introductory  text 
is  republished,  and  paragraph  (a)  is 
revised  to  read  as  follows.  [For  a 
nomenclature  change  in  paragraph  (b), 
see  amendatory  item  4.) 

§  41 7.622    Reconsidered  determination. 

A  reconsidered  determination  is  a 
new  determination  that — 

(a)  Is  based  on  a  review  of  the 
organization  determination,  the 
evidence  and  findings  upon  which  it 
was  based,  and  any  other  evidence 
submitted  by  the  parties  or  obtained  by 
HCFA  or  the  HMO  or  CMP;  and 
***** 

15.  Section  417.630  is  revised  to  read 
as  follows: 

« 

§417.630    Right  to  a  hearing. 

If  the  amount  remaining  in 
controversy  is  $100  or  more,  any  party 
to  the  reconsideration  who  is 
dissatisfied  with  the  reconsidered 
determination  has  a  right  to  a  hearing. 
(The  amount  remaining  in  controversy, 
which  can  include  any  combination  of 
Part  A  and  Part  B  services,  is  computed 
in  accordance  with  §405.740  of  this 
chapter  for  Part  A  services  and 
§  405.820(b)  of  this  chapter  for  Part  B 
services.  If  the  basis  for  the  appeal  is  the 
refusal  of  services,  the  projected  value 
of  those  ser\'ices  is  used  in  computing 
the  amount  remaining  in  controversy.) 

16.  Section  417.638  is  revised  to  read 
as  follows: 

§  41 7.638    Reopening  determinations  and 
decisions. 

An  organization,  reconsidered,  or 
revised  determination  made  by  an 
HMO,  CMP,  or  HCFA,  or  a  decision  or 
revised  decision  of  an  ALJ  or  the 
Appeals  Council,  may  be  reopened  in 
accordance  with  the  provisions  of 
§  405.750  of  this  chapter. 
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1 7.  In  §  417..80t ,  the  introdurfoiy 
language  of  paragraph  (b)  is 
republished,  paragraph  (b)(6)  is 
redesignated  and  republished  as 
paragraph  {b)[7),  and  a  new  paragraph 
(b)(6)  is  added  to  read  as  follows: 

§  417.801    Agreements  between  HCFA  and 
health  care  prepayment  plans. 

•  •        *         *        • 

(b)  Terms.  The  agreement  must 
provide  that  the  HCPP  agrees  to — 

•  *        •        •        • 

id)  Establish  administrative  review 
procedures  in  accordance  with 
§§  417.830  through  417.840  for 
Medicare  enrollees  who  are  dLssotisfied 
■with  denied  services  or  claims;  and 

(7)  Consider  any  additional 
requirements  that  HCFA  finds  necessary 
or  desirable  for  efficient  and  effective 
program  administration. 

m  •  *  *    '      * 

18.  New  §§  417.830,  417.832.  417.fl34, 
417.8.36,  417.838,  and  417.840  are 
added  under  .subpart  U  to  read  as 
follows: 

§  417.830    Scope  of  regulations  on 
beneficiary  appeals. 

Sections  417.832  through  417.840 
establish  procedures  for  the 
presentation  and  resolution  of 
organization  determinations, 
reconsiderations,  hearings.  Appeals 
Council  review,  court  reviews,  and 
finality  of  decisions  that  are  applicable 
to  Medicare  enrollees  of  an  HCPP. 

§  417.832    AppficabUlty  of  requirements 
and  procedures. 

(a)  The  administrative  review  rights 
and  procedures  specified  in  §§417.834 
through  417.840  pertain  to  di^>utes 
involving  an  organization 
determination,  as  defined  in  §  417.838. 
with  which  the  enrollee  is  dissatisfied. 

(b)  Physicians  and  other  indriiduab 
who  furnish  items  or  services  under 
arrangements  with  an  HCPP  have  no 
right  of  administrative  review  under 
§§417.834  through  417.840. 

(c)  The  provisions  of  subpart  R  of  20 
CFR  part  404  dealing  with 
representation  of  parties  under  title  II  of 
the  Act  are,  unless  otherwise  provided, 
also  applicable. 

§417.834    Responsibility  for  establishing 
administrathre  review  procedures. 
The  HCPP  is  re.spon&ible  for 
establishing  and  maintaining  the 
administrative  review  procedures  that 
are  specified  in  §§41 7.836  throngh 
417.840. 

§417.836    Written  description  of 
administrative  review  procedures. 

Each  HCPP  is  responsible  for  ensuring 
that  all  Medicare  enrollees  are  informed 


in  writing  of  the  admiaistratrve  review 
procedures  that  are  available  to  them. 

4417.838   Organizaten  determinattons. 

(a)  Actions  that  are  organization 
determinations.  For  purposes  of 
§§  417.830  through  417.840,  an 
organization  determination  is  a  refusal 
to  furnish  or  arrange  for  services,  or 
reimburse  the  party  for  savices 
provided  to  the  benendary,'  on  the 
grounds  that  the  services  are  not 
covered  by  Medicare. 

(b)  Actions  thai  are  not  organization 
determinations.  The  following  are  not 
organization  determinations  for 
purposes  of  §§41 7.830  through  417.840: 

(1)  A  determination  regarding  services 
that  were  furnished  by  the  HCPP,  either 
directly  or  under  arrangement,  for 
which  the  enrollee  has  no  further 
obligation  for  payment. 

(2)  A  determination  regarding  services 
that  are  not  covered  under  the  HCPP's 
agreement  with  HCF'A. 

§417.840    Administrative  review 
procedures. 

The  HCPP  must  apply  §§417.608 
through  417.638  to  organization 
determinations  that  affect  its  Medicare 
enrollees,  and  to  reconsideration, 
hearings,  Appeals  Council  review,  and 
judicial  review  of  those  organization 
determinations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance.) 

Dated:  May  20, 1994. 
Bruce  C.  Vladeck. 

Admir.istmtor,  Health  Care  Financing 

Administration. 

Dated:  Noveml)er4.  t994. 
Denna  E.  Shaiala. 

Secretary. 

|FR  Doc.  94-28399  Filed  11-16-94;  8:45  am) 

BILUNG  CODE  4t2»41-P 


FEDERAL  E»«ERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Pari  64 
(Docket  No.  FEMA-7605] 

List  Of  Communities  Eligible  for  the 
Sate  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Progcam 
(NFIP).  These  communities  have 


applied  to  the  prqgraia  and  have  agreed 
to  enact  certain  fioodplain  management 
measures.  Tbe  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
li5!ted. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRESSES:  Flood  insuran<:e  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  Iic;ensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464. 
Rockville.  MD  20849.  (800)  638-6620. 

FOR  FURTHEfl  INFORMATION  CONTACT: 
Robert  F.  Shea.  Jr..  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate.  500  C  Street  SW., 
room  417.  Washington,  DC  20472,  (202J 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owrvers  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  Ooodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFTP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (HRM).  The  date  (rf  the  flood  map.' 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
commimities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  p:  acedure  uiKler 
5  U.S.C.  5.53(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessnrant  has 
been  prepared. 
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Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
econontic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195.  3  CFR,  1991  Comp.,  p.  309. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/Location 


Community 
No. 


Effective  date  of  authorization/cancellation  of  sale  of 
flood  insurance  in  community 


Current 
effective 
map  date 


New  Eligibles — Emergency  Program 

Georgia: 

Monticello,  city  of,  Jasper  County 

Montgomery  County,  Unincorporated  Areas 

Oklahoma: 

Greer  County,  Unincorporated  Areas  

Georgia: 

Wheeler  County,  Unincorporated  Areas  

Pike  County,  Unincorporated  Areas 

Danville,  town  of,  Twiggs  and  Wilkinson  Counties 

Grady  County,  Unincorporated  Areas 

Massachusetts: 

New  Ashford,  town  of,  Berkshire  County 

Georgia: 

Ellaville,  city  of,  Schley  County 

New  Eligibles— Regular  Program 
Illinois: 

Wayne,  village  of,  Dupage  and  Kane  Counties 

Ohio: 

New  Knoxville,  village  of,  Auglaize  County 

Creston,  village  of,  Wayne  County  

Reinstatements — Regular  Program 
Mississippi: 

Batesville,  city  of,  Panola  County  


Georgia: 

Springfield,  city  of,  Effingham  County 


Illinois: 

Lakewood,  village  of,  McHenry  County 


Regular  Program  Conversions 
Region  II 

New  York: 

HamtHjrg,  town  of,  Erie  County 

Region  V 

Indiana: 

Ellettsville,  town  of,  Monroe  County 

Jasper,  city  of,  DuBois  County 

Minnesota: 

Argyle,  city  of,  Marshall  County  

Ohio: 

South  Lebanon,  village  of  Wanen  County 

Region  X 
Idaho: 

Gooding,  city  of  Gooding  County 


130510 
130139 

400544 

130190 
130511 
130512 
130096 

250032 

130513 


170865 

390848 
390575 


280126 
130427 
170805 

360244 


180170 
180055 

270268 

390563 


160064 


Oct.  3,  1994 
do  


..do 


do  

Oct.  11,  1994 
Oct.  17,  1994 
Oct.  20,  1994 

Oct.  24,  1994 

Oct.  31,  1994 

Oct.  3,  1994  . 


do  

Oct.  17.  1994 


Apr.  2,  1974,  Emerg;  Sept.  15,  1989.  Reg;  Sept.  15, 
1989,  Susp;  Sept.  21,  1994,  Rein. 

Jan.  16,  1976,  Emerg;  Mar.  18,  1987.  Reg;  Mar.  18. 
1987,  Susp;  Oct.  5,  1994.  Rein. 

Mar.  25,  1974,  Emerg;  Sept.  4,   1985,  Reg;  Sept.  4, 
1985.  Susp;  Oct.  24,  1994,  Rein. 


Oct.  4,  1994  suspension  withdrawn 


do 


Oct.  18,  1994  suspension  withdrawn 

do  

do  


.do 


^19-76. 

4-30-76. 

6-17-77. 
11-22-74. 


12-1-81. 

9-6-89. 
5-3-93. 


9-15-89. 
3-18-87. 

^^-85. 

10-4-94. 

Do. 
10-18-94. 

Do. 

Do. 

Do. 


Code  for  reading  third  column: 

Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension,  Rein.— Reinstatement. 
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Catalog  of  Federal  Domestic  .\ssistanrx!  No. 
13.100,  "Flood  Insurance.") 

Issued:  November  15, 1994. 
'rank  H.  Tbomas, 

Depu  ty  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  94-28668  Filed  11-18-94;  B:45  ami 

BILUNC  CODE  6718-21-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  20, 22, 24,  and  90 

[GN  Docket  No.  93-252,  PR  Docket 
Numbers  93-144  and  8»-553;  FCC  94-512] 

Implementation  of  Sections  3(a)  and 
332  of  ttie  Communications  Act- 
Regulatory  Treatment  of  Mobile 
Services 

AGENCY:  Federal  Communications 
Commissi  (Ml. 

ACTION:  Final  rule.    ' 


SUMMARY:  In  this  rulemaking  . 
proceeding,  the  Commission  completes 
the  initial  implementation  of  sections 
3(n)  and  332  of  the  Communications  Act 
of  1934  ("Communications  Act"  or 
'Act"),  as  amended  by  section  6002(b) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Budget  Act).  As  required  by 
Congress,  the  Commission  adopts 
changes  to  our  technical,  operational, 
and  licensing  rules  for  common  carrier 
and  private  mobile  radio  ser\'ices  that 
are  necessary  to  implement  the  statute 
and  to  establish  regulatory  symmetry 
among  similar  mobile  services.  "Hie 
establishment  of  this  regulatory 
framework  also  sets  the  stage  for  the 
ftiture  evolution  of  mobile  services.  In 
this  respect,  these  rules  changes  mark 
an  important  step  in  the  Commission's 
continuing  effort  to  enhance 
competition  among  mobile  services 
providers,  promote  the  development  of 
new  and  technologically  innovative 
service  offerings,  and  ensure  that 
consumer  demand,  not  regulatory 
decree,  dictates  the  course  of  the  mobile 
services  marketplace. 
EFFECTIVE  DATE:  January  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Boocker  (202)  418-1300  or  David 
Furth  (202)  634-2443. 
SUPPLEMENTARY  MFORMATION:  TWs  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  in  GN  Docket  Na  93- 
252,  adopted  August  9, 1994  and 
released  Septenaber  23, 1994.  The  full 
text  of  Commission  decisions  are 
available  for  inspection  and  copjong 
during  normal  business  hours  in  the 
FCC  Docket  Branch  (Room  230J,  1919  M 
Street.  NW.,  Wmstat^ton,  DC  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Washineton 
DC  20037.  ' 

Paperwork  Redaction 

Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 


Section/forms 


20.6(e) 

22.313 

22.313(c)(1)' 

90.119 

90.145 

90.153 

90.161 

90.162 

90.163 

90.166 

90.167 

90.168(a)-{e) 

90.168(f)' 

90.425  ... 

90.449 

90.607 

S0.631 

90.633 


Esti.'naled 
a\/erage 
hours  per 
response 


Esti- 
mated 
annual 

re- 
sponses 


'  Recordkeepkig. 

Total  Annual  Burden:  6923. 

Frequency  of  Response:  On  occasion, 
annually. 

"These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Records 
Managerarat  Branch.  Paperwork 
Reduction  Project.  Washington,  DC 
20554  and  to  the  Office  of  Management 
and  Budget  Paperwork  Reduction 
Project,  Washington,  DC  20503. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Ffexibility 
Act  of  1980,  5  U.S.C.  section  604,  a  final 
regulatory  flexibility  analysis  has  been 
prepared  and  is  presented  below.  It  is 
available  for  public  viewing  as  part  of 
the  full  text  of  the  decision,  which  may 
be  obtained  ftt)m  the  Commission  or  its 
copy  contractor. 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  section  603,  an 
Initial  Regulatory  Flexibility  Analysis 
(IlffA)  was  incorporated  into  tf>e 
Further  Notice  of  Proposed  Bule  Making 


in  GN  Docket  No.  93-252.  Written 
comments  on  the  proposals  in  the 
Further  Notice,  including  the  IRFA, 
were  requested. 

A.  Need  for  and  Purpose  of  Rules 
This  rule  making  proceeding  was 

initiated  to  implement  Sections  3(n)  and 
332  of  the  Communications  Act  of  1934, 
as  amended.  The  policies  adopted 
herein  will  carry  out  Congressional 
intent  to  establish  a  consistent 
regulatory  framework  for  all  commercial 
mobile  radio  service  (C3*<RS)  providers. 
Specifically,  this  Order  ensures  that 
CMRS  providers  who  compete  with  one 
another  will  be  subject  to  comparable 
technical,  operational,  and  licensing 
rules. 

B.  Issues  Raited  by  the  Public  in 
Response  to  the  Initial  Analysis 

No  comments  were  submitted 
specifically  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis. 

C.  Significant  Alternatives  Considered 
The  Further  NoUce  of  Proposed  Rule 

Making  in  this  proceeding  offered 
numerous  proposals.  The  commenters 
supported  the  major  tenets  of  the 
proposed  changes,  and  some 
commenters  suggested  changes  to  some 
of  the  Commission's  proposals.  The 
regulator}'  burdens  we  have  retained  for 
all  CMRS  licenses,  including  small 
entities,  are  necessary  to  carry  out  our 
duties  under  the  Communications  Act 
of  1934.  as  amended.  For  example,  vi-e 
have  extended  section  309  notice  and 
comment  procedures  to  all  CMRS 
applicants.  We  also  minimized 
regulatory  burdens,  where  possible,  for 
all  CMRS  licensees.  For  example,  we 
adopt  a  unitary  application  form  for  all 
mobile  services  applicants  and 
eliminate  most  end  user  eligibility 
requirements  and  restrictions  on 
permissible  uses  of  CMRS  systems.  In 
addition,  our  proposal  to  imjwse  a  cap 
on  the  amount  of  CMRS  spectrum  that 
licensees  may  aggregate  in  a  given 
geographic  area  was  discussal  by  many 
commenters.  We  conclude  that  the 
spectrum  cap  as  proposed  should  not  be 
adopted  but,  rather,  that  a  more  specific 
cap  on  aggregation  of  PCS.  cellular  and 
SMR  spectrum  should  be  adopted.  A 
copy  of  the  Report  and  Order  shall  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

Synopsis  of  the  Tliird  Rqiort  and  Order 

Last  vear,  in  the  Budget  Act,  Congress 
created  the  CMRS  regulatory 
classification  and  mandated  that  similar 
commercial  mobile  radio  services  be 
accorded  similar  regulatory  treatment 
under  the  Commission's  Rules.  The 
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broad  goal  of  this  action  is  to  ensure  that 
economic  forces — not  disparate 
regulatory  burdens^-shape  the 
development  of  the  CMRS  marketplace. 

The  Budget  Act  directs  the 
Commission  to  take  certain  steps  toward 
that  goal  not  later  than  August  9, 1994. 
These  steps  include  revising  our  rules  to 
ensure  the  services  reclassified  as  CMRS 
by  the  Budget  Act  are  "subjected  to 
technical  [and  operational) 
requirements  that  are  comparable  to  the 
technical  requirements  that  apply  to 
licensees  that  are  providers  of 
substantially  similar  common  carrier 
services."  The  Commission  also  must 
adopt  rules  for  licensing  CMRS. 
including  reclassified  services,  pursuant 
to  the  radio  common  carrier  licensing 
provisions  of  the  Act.  Finally,  the 
Budget  Act  mandates  that  the 
Commission  take  appropriate  steps  to 
ensure  an  orderly  transition  to  the  new 
CMRS  regulatory  structure. 

On  April  20, 1994,  the  Commission 
adopted  a  Further  Notice  of  Proposed 
Rule  Making  (Further  Notice)  59  FR 
28042  (May  31, 1994)  to  address 
pending  issues  relating  to  the 
implementation  of  the  statute.  In 
particular,  the  Commission  sought  to 
address  the  impact  of  the  amended 
statute  on  our  technical,  operational, 
and  licensing  rules  for  all  mobile 
services,  and  particularly  on  the  rules 
affecting  those  Part  90  services  that  were 
reclassified  as  CMRS  by  the  CMRS 
Second  Report  and  Order,  59  FR  18493 
(April  19, 1994).  As  required  by  section 
6002(d)(3)  of  the  Budget  Act,  the 
Commission  proposed  to  amend  these 
rules  to  the  extent  necessary  to  ensure 
that  competing  mobile  services  would 
be  subject  to  comparable  regulatory 
requirements,  and  that  inconsistencies 
in  our  regulation  of  substantially  similar 
services  would  be  eliminated  to  the 
extent  practical.  The  Further  Notice 
indicated  that  the  Commission  would 
act  on  its  proposals  not  later  than  the 
August  9, 1994,  deadline  established  by 
Congress  for  adoption  of  niles 
implementing  the  statute.  On  May  19, 
1994.  the  Commission  revised  the 
Further  Notice  on  its  own  motion  to 
seek  comment  on  the  additional  issue  of 
whether  the  amount  of  spectrum  that 
CMRS  licensees  may  aggregate  in  a 
given  geographic  area  should  be  limited. 
The  Commission  received  61  comments 
and  70  reply  comments  in  response  to 
the  Further  Notice. 

In  this  Order  the  Commission  takes 
four  steps  to  implement  both  the  broad 
goal  of  the  Budget  Act  and  the  more 
narrowly  focused  requirements 
generated  by  its  August  9, 1994, 
transition  deadline.  First,  the  Order 
determines  which  reclassified  services 


are  "substantially  similar"  to  existing 
common  carrier  services  in  order  to 
implement  the  Budget  Act  requirement 
that  such  services  be  subject  to 
"comparable"  regulation.  Second,  the 
Order  revises  part  90  and  part  22 
technical  and  operational  rules 
governing  those  services  to  ensure  that 
the  rules  are,  indeed,  "comparable." 

Third,  to  effectuate  the  broad 
congressional  goal  of  ensuring  that 
competition  shapes  the  development  of 
the  CMRS  market,  the  Order  adopts 
rules  that  cap  at  45  MHz  the  total 
amount  of  combined  broadband 
personal  communications  services 
(PCS),  cellular,  and  Specialized  Mobile 
Radio  (SMR)  spectrum  in  which  an 
entity  may  have  an  attributable  interest 
in  any  geographic  area. 

Fourth,  to  carry  out  Budget  Act 
requirements  concerning  the  licensing 
of  CMRS  services,  the  Order  adopts 
uniform  rules  for  licensing  CMRS 
services,  including  reclassified  services. 
The  Commission  is  also  modifying  its 
licensing  rules  for  part  22  CMRS  and 
part  90  commercial  services,  where 
appropriate,  to  adopt  filing  windows  for 
the  filing  of  competing  initial 
applications  and  conclude  that 
competitive  bidding  procedures  should 
be  used  to  select  from  among  mutually 
exclusive  applications.  Moreover,  as  the 
Further  Notice  tentatively  concluded 
the  Commission  is  taking  the  additional 
step  of  adopting  a  single,  uniform 
application  form  for  use  by  all  CMRS 
and  PMRS  applicants  in  all  terrestrial 
mobile  services. 

Summarized  in  the  following  section 
are  the  principal  decisions  the 
Commission  is  adopting  in  connection 
with  each  of  the  four  actions  taken  in 
this  Order.  Before  doing  so,  it  is 
important  to  note  that  while  all  the  rules 
adopted  in  this  Order  become  effective 
on  January  2, 1995,  some  of  those  rules 
do  not  apply  immediately  to  the 
reclassified  CMRS  entities  that  will 
continue  to  be  treated  as  private  carriers 
under  the  grandfathering  provisions  of 
the  Budget  Act.  Specifically,  until  the 
grandfathered  period  ends  on  August  9, 
1996,  with  regard  to  existing  licensees, 
such  entities  will  not  be  subject  to 
technical,  operational,  or  licensing  rule 
changes  made  in  this  Order  that  apply 
exclusively  to  CMRS.  Instead,  they  will 
be  subject  to  regulation  as  private 
carriers  under  part  90  of  our  rules. 
Grandfathered  carriers  should  note, 
however,  that  they  are  governed  by 
modifications  to  rules  the  Commission 
makes  in  this  Order  that  are  applicable 
to  private  carriers. 


1 .  Substantially  Similar  Services 

This  Order  establishes  the  framework 
for  implementing  the  mandate  of  the 
Budget  Act  that  the  Commission  revise 
its  rules  to  the  extent  necessary  and 
practical  to  ensure  that  providers  of 
reclassified  CMRS  services  are  subjected 
to  technical  and  operational  rules 
comparable  to  those  that  apply  to 
providers  of  substantially  similar 
common  carrier  services.  To  that  end, 
the  Commission's  initial  task  was  to 
identify  reclassified  CMRS  services  that 
are  "substantially  similar"  to  common 
carrier  services. 

The  goals  of  the  Budget  Act  serve  as 
the  Commission's  guidepost  for  this 
task:  (1)  To  create  a  level  regulatory 
playing  field  for  CMRS;  (2)  to  establish 
an  appropriate  level  of  regulation  for  the 
administration  of  CMRS;  (3)  to  re.solve 
"substantial  similarity"  issues  with  a 
view  toward  ensuring  that  unwarranted 
regulatory  burdens  are  not  imposed  on 
recla.ssified  CMRS  providers;  and  (4)  to 
promote  the  economic  goals  discussed 
in  the  CMRS  Second  Report  and  Order, 
including  fostering  economic  growth, 
promoting  investment  in  mobile 
telecommunications  infrastructure,  and 
enabling  access  to  the  national 
information  superhighway. 

Based  on  these  goals,  the  Order 
concludes  that  the  appropriate 
analytical  framework  for  determining 
whether  services  are  substantially 
similar  is  to  assess  whether  licensees  in 
those  services  actually  or  potentially 
compete  to  meet  the  needs  and  demands 
of  consumers.  The  Order  concludes  that 
all  reclassified  private  mobile  radio 
services  actually  compete,  or  have  the 
potential  to  compete  within  a 
reasonable  time  period,  with  existing  ^ 
commercial  mobile  radio  services.  In 
other  words,  the  Commission  concludes 
that  all  CMRS — including  one-way 
messaging  and  data,  and  two-way  voice, 
messaging,  and  data — are  competing 
services  or  have  the  reasonable  potential 
to  become  competing  services  in  the 
CMRS  marketplace.  "Thus,  on  the  basis 
of  this  competitive  analysis,  the  Order 
finds  that  all  reclassified  private 
ser\'ices  are  substantially  similar  to 
existing  commercial  services,  for 
purposes  of  section  332  of  the 
Communications  Act. 

This  broad  reading  of  the  term 
"substantially  similar"  furthers  the 
statutory  purposes  of  promoting 
uniformity  in  CMRS  regulation  and, 
thereby,  minimizes  the  potentially 
distorting  effects  of  asymmetrical 
regulation.  This  reasoning  also  comports 
with  the  Commission's  analysis  of 
current  and  likely  future  competition  in 
the  CMRS  marketplace.  Actual 
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I  »mpetition  among  certain  CMRS 
services  exists  already  and,  more 
importantly,  the  potential  for 
competition  among  all  CMRS  services 
appears  likely  to  increase  over  time  due 
to  expanding  consumer  demand  and 
technological  innovation.  Such 
conditions  argue  for  defining  the  class 
of  "substantially  similar"  services 
expansively,  at  least  for  the  limited 
purpose  of  establishing  baseline 
technical  and  operational  rules. 

It  is  worth  emphasizing  the 
determinative  relationship  between  the 
forward-looking  policy  goals  embodied 
in  the  rule  comparability  requirement  of 
the  Budget  Act  and  the  Commission's 
assessment  of  competitive  trends  in  the 
CMRS  marketplace.  Thus,  this  Order 
begins  with  the  conclusion  that  mobile 
services  will  be  treated  as  substantially 
similar  if  they  compete  against  each 
other.  Next,  the  Commission  has  chosen 
to  take  an  expansive  view  of  the  present 
condition  of  competition  among 
services  in  the  CMRS  marketplace,  and 
of  the  potential  for  competition  among 
these  services  in  the  future,  because 
such  a  view  maximizes  the  range  of 
services  that  can  be  considered  to  be 
substantially  similar.  This  in  turn  leads 
the  Commission  to  conclude  that,  to  the 
extent  practical,  technical  and 
operational  rules  should  be  comparable 
for  virtually  all  existing  and  reclassified 
CMRS  services.  This  conclusion  furthers 
the  Commission's  policy  objective  of 
ensuring  a  level  regulatory  playing  field 
for  CMRS.  The  Order  notes,  however, 
that  an  analysis  performed  in  the 
context  of  a  different  set  of  policy  goals, 
or  application  of  the  same  policy  goals 
to  different  circumstances,  may  result  in 
different  conclusions  regarding  the 
extent  of  competition. 

2.  Comparable  Technical  and 
Operational  Bules 

The  determination  that  actual  and 
potential  competition  among  CMRS 
services  makes  them  "substantially 
similar"  for  purposes  of  Budget  Act 
analysis  carries  over  into  the  assessment 
of  technical  and  operational  rules.  The 
Order  concludes  that  differences 
between  rules  governing  actually  or 
potentially  competitive  services  should 
be  conformed  if  the  Commission 
determines  that  the  differences  distort 
competition  by  placing  unequal 
regulatory  burdens  on  different  classes 
of  CMRS  providers.  Such  conformity 
between  rules  will  not  be  imposed, 
however,  if  the  Commission  determines 
that,  although  the  relative  burdens 
imposed  by  the  rules  may  not  be 
identical,  the  cost  of  conforming  the 
rules  outweighs  the  benefit  that  might 
be  gained  thereby.  Pursuant  to  this 


analytical  framework,  the  principal 
determinations  are  as  follows: 

a.  Service  Area  and  Channel 
Assignment  Rules 

■    800  MHz  SMR:  The  Order  adopts  the 
principle  that  800  MHz  SMR  systems 
should  be  licensed  on  a  Major  Trading 
Area  (MTA)  basis  to  the  extent  feasible, 
but  defers  for  further  comment  the 
specifics  of  licensing  such  systems  to 
ensure  that  the  interests  of  both  existing 
licensees  and  potential  entrants  are 
taken  into  account.  The  Commission 
will  shortly  issue  a  further  notice  of 
proposed  rule  making  in  our  800  MHz 
docket  (PR  Docket  No.  93-144) 
regarding:  (1)  Designating  200 
contiguous  SMR  channels  for  MTA 
licensing  based  on  50-channel  blocks; 
(2)  continuing  to  license  the  remaining 
80  SMR  channels  under  existing  rules; 
and  (3)  allowing  incumbents  to  continue 
operating  on  existing  channels.  The 
Order  declines  to  adopt  a  proposal  by 
Nextel  that  certain  800  MHz  incumbents 
be  subject  to  mandatory  returning  to 
new  frequencies,  but  the  Commission 
will  seek  further  comment  on  this  issue. 
The  Order  further  concludes  that  both 
existing  SMR  licensees  and  new 
entrants  will  be  eligible  for  MTA 
licenses,  with  licensees  to  be  selected  by 
auctionin  the  event  of  mutually 
exclusive  applications.  Finally,  the 
Order  concludes  that  in  light  of  the 
fundamental  changes  to  be  implemented 
in  800  MHz  licensing,  the  Commission 
is  suspending  the  acceptance  of  all  new 
800  MHz  SMR  applications,  as  of 
August  9,  1994. 

900  MHz  SMR:  The  Order  adopts 
MTA-based  licensing  of  all  200 
channels  in  blocks  of  10  channels.  The 
Order  concludes  that  eligibility  for  MTA 
licenses  will  be  open  to  existing 
licensees  and  new  entrants,  with 
competitive  bidding  to  be  used  in  the 
event  of  mutually  exclusive 
applications.  Incumbent  licensees  whb 
do  not  obtain  MTA  licenses  will  be 
entitled  to  continue  operating  under 
existing  authorizations. 

220  MHz  Commercial  Service:  The 
Order  concludes  that  service  area 
definitions  and  channel  assignment 
rules  applicable  to  licensing  of  220  MHz 
systems  should  not  be  changed  at  this 
time.  The  Commission  will  address 
such  issues  in  a  separate,  future  rule 
making  proceeding. 

Private  Carrier  Paging:  The  Order 
adopts  no  conformance  changes  to 
existing  part  90  and  part  22  paging  rules 
in  this  docket.  The  Commission  will 
defer  further  action  until  it  examines  the 
question  of  wide-area  licensing  and 
whether  further  conforming  of 
Commission  rules  is  feasible. 


b.  Other  Technical  and  Operational 
Rules 

The  Order  concludes  that  no 
fundamental  changes  should  be  made  to 
existing  rules  regulating  co-channel 
interference,  adjacent  channel 
interference,  or  antenna  height  and 
transmitter  power. 

The  Order  concludes  that  all  CMRS 
and  PMRS  mobiles  and  portables  shall 
be  subject  to  the  1992  ANSI/IEEE  Radio 
Frequency  (RF)  exposure  guidelines. 
The  Order  further  concludes  that  this 
decision  will  be  implemented  in  the 
proceeding  in  which  the  Commission  is 
conducting  a  complete  review  of  RF 
exposure  guidelines.  ET  Docket  No.  93- 
62. 

The  Order  concludes  that  new 
interoperability  requirements  will  not 
be  adopted  for  CMRS  equipment  at  this 
time,  but  the  Commission  will  be 
retaining  the  existing  interoperability 
rule  applicable  with  regard  to  cellular 
service.  The  Commission  intends  to 
explore  the  question  of  interoperability 
requirements  for  CMRS  equipment  in  a 
future  inquiry. 

The  Order  adopts  a  uniform  12-month 
construction  requirement  for  all  CMRS 
licensees,  except  in  instances  in  which 
the  rules  specify  a  longer  period  for 
systems  of  greater  size  or  complexity. 
The  Order  eliminates  loading 
requirements  for  CMRS,  except  that 
incumbent  900  MHz  SMR  licensees 
must  meet  current  requirements  for 
retaining  channels  at  renewal.  In 
addition,  the  Order  adopts  rules 
allowing  a  multi-station  CMRS  system 
to  use  a  single  call  sign  for  station 
identification  purposes. 

The  Order  eliminates  existing  user 
eligibility  restrictions  that  prevent  SMR, 
private  carrier  paging.  Business  Radio, 
and  commercial  2209  MHz  ficensees 
from  providing  service  to  foreign 
governments  and  their  representatives. 
The  Commission  also  eliminates 
eligibility  restrictions  that  prevent 
Business  Radio  licensees  from  providing 
service  to  individuals.  The  Order  also 
eliminates  the  part  90  restriction  on 
common  carrier  communications  for 
reclassified  CMRS  services.  Finally,  the 
Order  applies  existing  Equa' 
Employment  Opportunity  lequirements 
to  all  CMRS  licensees. 

3.  Spectrum  Aggregation  Limit 

This  Order  addresses  the  issue  of 
imposing  a  cap  on  the  amount  of  CMRS 
spectrum  a  licensee  may  aggregate  in  a 
given  geographic  area  as  a  means  of 
preventing  potentially  anticompetitive 
aggregation  of  CMRS  spectrum.  The 
Commission  concludes  that  to  preserve 
competitive  opportunities  in  the  CMRS 
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marketplace,  it  is  unnecessary  to 
establish,  in  addition  to  existing  CMRS 
spectrum  aggregations  limitations,  the 
broad  CMRS  spectrum  cap  proposed  in 
the  Further  Notice.  Rather,  the  Order 
concludes  that  the  &>nunission's  goals 
will  be  achieved  by  capping  at  45  MHz 
the  total  amount  of  PCS,  cellular,  and 
SMR  spectrum  in  which  an  entity  may 
have  an  attributable  interest  in  any 
geographic  area.  The  Order  adopts  this 
cap  as  a  minimally  intrusive  means  of 
ensuring  that  the  mobile 
communications  marketplace  remains 
competitive  and  retains  incentives  for 
efficiency  and  innovation. 

The  Order  also  reaches  the  following 
determinations  with  regard  to 
implementation  of  the  spectrum  cap. 
First,  the  Order  concludes  that  various 
encumbrances  on  SMR  spectrum  Ws-o- 
vis  cellular  or  broadband  PCS  should  be 
accounted  for  when  measuring  SMR 
spectrum  for  purposes  of  the  cap. 
Therefore,  the  Comraission  will 
attribute  to  an  entity  a  maximum  of  10 
MHz  of  SMR  spectrum,  including  both 
800  and  9G0  MHz  spectrum  for  purposes 
of  determining  compliance. 

Second,  the  Order  adopts  a  20  percent 
cross  ownership  attribution  rules  for 
licensees  other  than  designated  entities. 
Thus,  when  an  entity  other  than  a 
designated  entity  has  a  20  percent  or 
greater  ownership  interest  in  an  SMR, 
cellular,  or  PCS  license  in  a  particular 
geographic  area,  the  entire  amount  of 
spectrum  associated  with  that  license 
will  be  attributed  to  that  entity  for 
spectrum  cap  purposes.  For  designated 
entities,  the  attribution  level  will  be  a  40 
percent  or  greater  ownership  interest. 

Third,  to  compute  an  SMR  spectrum 
total  in  a  given  market,  the  licensee 
must  identify  all  attributable  800  MHs 
and  900  MHz  SMR  base  stations  located 
inside  the  MTA  or  BTA.  All  800  MHz 
and  900  MHz  channels  located  on  at 
least  one  of  those  base  stations  count  as 
50  kHz  and  25  kHz,  respectively.  This 
total  can  be  reduced  using  a  10  percent 
population  overlap  test  similar  to  that 
used  for  the  current  cellular-PCS 
spectrum  cap. 

4  Licensing  Fiiles  and  Procedures 

Section  332  of  the  Act,  as  amended  bv 
the  Budget  Act,  provides  that  CMRS 
p-i-oviders  are  to  be  "treated  as  common 
carriers  for  purposes  of  (the)  Act."  The 
Order  concludes  that  this  means,  among 
other  thi.ngs,  that  all  CMRS  applications 
must  comply  with  common  carrier 
licensing  procedures  enumerated  in 
Title  in  of  the  Act.  Thus,  the  Order 
adopts  rules  that  implement  those 
procedures  with  regard  to  existing 
licensees  and  future  applicants  on  SMR, 
Business  Radio.  220  MHz.  and  Part  90 


paging  frequencies  who  provide  or 
propose  to  provide  service  that  meets 
the  CMRS  definition. 

In  particular,  the  following  presents  a 
partial  list  of  measures  the  Commission 
is  adopting  to  ensure  that  CMRS 
applications  under  part  90  comply  with 
the  statutory  requirements  for  licensing 
of  common  carriers  under  Title  III  of  the 
Act,  as  well  as  to  streamline  and  unify 
processing  of  all  CMRS  and  PMRS 
applications. 

Application  Forms  and  Procedures — 
The  Order  adopts  a  single  unified 
application  form  (Form  600)  for  all 
CMRS  and  PMRS  applicants  in  all 
terrestrial  services.  Form  600  will  also 
be  used  to  determine  the  regulatory 
classification  of  an  applicant. 

Qualifying  Information — All  parties  to 
a  CMRS  application  will  be  required  to 
comply  with  the  alien  ownership 
restrictions  of  section  310(b)  of  the  Act 
and  must  also  disclose  whether:  (1)  Any 
party  has  had  a  Commission  license  or 
permit  revoked;  (2)  any  party  has  been 
found  by  a  court  to  have  monopolized 
radio  communication;  or  (3)  any  party 
has  been  convicted  of  a  felony. 

Application  Fees  and  Regulatory 
Fees— Currently,  application  fees  can 
only  be  changed  by  Congress.  Therefore, 
the  existing  application  fee  schedule 
will  continue  to  govern  fee 
requirements.  If,  however.  Congress  acts 
to  extend  to  the  Commission  authority 
to  modify  the  fee  schedules,  we  will 
address  the  question  of  altering  our 
regulatory  fees  at  that  time. 

Public  Notice  and  Petition  To  Deny 
Procedures — ^The  Order  adopts  rules 
that  apply  the  public  notice  and  petition 
to  deny  procedures  currently  contained 
in  part  22  to  all  CMRS  applicants.  In 
addition  to  applications  for  initial 
licenses,  these  procedures  will  extend  to 
applications  for  major  modifications 
and  for  assignments  and  transfers  of  part 
90  CMRS  licenses. 

Mutually  Exclusive  Applications  and 
Competitive  Bidding— The  Order 
Adopts  ruie  changes  that  will  generally 
result  in  using  30-day  notice  and  cut-off 
procedures  and  competitive  bidding  to 
select  among  mutually  exclusive  initial 
CMRS  applications  in  part  22  services 
(except  for  Phase  I  cellular  unserved 
area  applications).  900  MHz  SMR 
service,  and  800  MHz  SMR  service.  For 
Phase  I  cellular  applications  the  Order 
adopts  a  one-day  filing  window, 
concluding  that  such  a  window  is 
sufficient  because  there  is  a  date  certain 
on  which  apphcations  for  unserved 
areas  are  permitted  to  be  filed.  The 
Order  adopts  no  changes  to  application 
procedures  for  929-930  MHz  paging  in 
Part  90,  but  notes  that  some  procedural 


changes  are  likely  to  be  considered  in 
the  future. 

Amendment  of  Applications  and 
License  Modification — ^The  Order 
adopts  rule  changes  that  conform  part 
22  and  part  90  definitions  for  initial 
applications  and  major  and  minor 
amendments  and  modifications,  to  the 
extent  practicable.  Modification 
applications  will  be  acc-epted  for  filing 
on  a  first-come,  first-served  basis. 

Conditional  and  Special  Temporary 
Authority— The  Order  concludes  that 
the  waiting  period  for  pre-grant 
construction  for  part  22  CMRS" should 
be  reduced  from  90  to  35  days,  and  we 
establish  a  35-day  waiting  period  for  all 
CMRS.  The  Order  also  determines  that 
section  309(f)  of  the  Act  prohibits  pre- 
grant  operation  under  special  temporary- 
authority  (STA)  except  in  those  cases  in 
which  the  applicant  establishes  that 
there  are  "extraordinary  circumstances" 
where  a  delay  in  operations  would 
seriously  prejudice  the  public  interest. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that  the  rule 
changes  made,  as  specified  below,  will 
become  effective  January  2, 1995, 
pursuant  to  sections  4(i),  4(j).  7(a),  302. 
303(c).  303(f),  303(g).  303(r).  332(c).  and 
332(d)  of  the  Communications  Act  of 
1934  as  amended,  47  U.S.C.  154(i), 
154(j).  157(a).  302.  303(c).  303(0.  303(g). 
303(r),  332(c),  and  332(d). 

It  is  further  ordered  that  the 
acceptance  of  800  MHz  applications  on 
the  280  SMR  category  channels  is 
suspended,  effective  August  9,  1994. 
except  that  applications  for  transfer  or 
assignment  of  existing  SMR  facilities 
will  continue  to  be  accepted. 

It  is  further  ordered  that  authority  is 
delegated  to  the  Chief.  Common  Carrier 
Bureau,  as  specified  herein,  to  develop 
a  new  form  or  modify  existing  forms  for 
licenses  or  applicants  to  certify  and/or 
provide  information  showing  that  they 
are  in  compliance  with  the  spectrum 
aggregation  limit  adopted  in  this  Order. 

It  is  further  ordered  that  the  Secretary 
shall  send  a  copy  of  this  Report  and 
Order  to  the  Chief  Coun.s;;l  for  Advocacy 
of  the  Small  Business  Administration. 

It  is  further  ordered  that  the  motion  to 
accept  late-filed  comments  filed  by  E.F. 
Johnson  Company  is  granted. 

It  is  further  ordered  that  the  Request 
for  Declarator\'  Ruling  and  Request  for 
Rule  Waiver  filed  by  SunCom  Mobile  & 
Data  is  denied. 

It  is  further  ordered  that  the  Petition 
for  Rule  Making  filed  by  the  American 
Mobile  Telecommunications 
Association.  RM-8387.  is  dismissed  as 
moot. 

It  is  further  ordered  that  the 
Emergency  Petition  to  Dismiss 
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Comments  and  Reply  Comments  of  the 
American  Mobile  Telecommunications 
Association,  filed  by  Range  Corporation 
d/b/a  Range  Telecommunications,  is 
denied. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  20 

Commercial  mobile  radio  services. 
\^  CFR  Part  22 

Public  mobile  services,  Radio. 
47  CFR  Part  24 

Personal  communications  services. 
47  CFR  Part  90 

Private  land  mobile  services,  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Amendments 

47  CFR  parts  1,  20,  22,  24.  and  90  are 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  503(b)(5);  5 
U.S.C.  552;  31  U.S.C.  853a,  unless  otherwise 
noted. 

§1.823    [Anrtended] 

2.  Section  1.823  is  amended  by 
removing  and  reserving  paragraph 
(b)(2). 

3.  Section  1.901  is  revised  to  read  as 
follows: 

§1.901    Scope. 

In  the  case  of  any  conflict  between  the 
rules  set  forth  in  this  subpart  and  the 
rules  set  forth  in  part  13  of  this  chapter 
or  the  rules  set  forth  for  specific  services 
in  parts  80  through  97  of  this  chapter 
(other  than  rules  relating  to  Commercial 
Mobile  Radio  Services  contained  in  part 
90  of  this  chapter),  the  rules  in  this 
subpart  shall  govern.  In  the  case  of  any 
conflict  between  the  rules  set  forth  in 
this  subpart  and  the  rules  relating  to 
Commercial  Mobile  Radio  Services  set 
forth  in  part  20  of  this  chapter  or  in  part 
90  of  this  chapter,  the  rules  in  part  20 
or  part  90  of  this  chapter  shall  govern. 

4.  Section  1.922  is  revised  to  read  as 
follows: 


§  1 .922    Forms  to  be  used. 


FCC 
form 


175 

175-S 

402 

402-10 
402-A 

402-R 

404 

404-A 

405-A 

405-B 

406 

410 

410-B 

452-R 
480 
490 
503 

506 

506-A 

525 

572 
5720 

574 

574-R 
574-T 

577 
600 
610 


Title 


Application   To   Participate   in  an 

FCC  Auction. 
Supplemental  Application  To  Par- 
ticipate in  an  FCC  Auction. 

Application  for  Microwave  Station 
Auttiorization  in  ttie  Safety  and 
Special  Radio  Sen/ices. 

Instructions  for  Completion  of  FCC 
Form  402. 

Annual  Report  of  Licensees  of 
Microwave  and  Other  Fixed  Sta- 
tions When  Such  Facilities  Are 
Used  Cooperatively  With  Other 
Persons. 

Renewal  Notice  and  Certification 
in  the  Private  Operational-Fixed 
Microwave  Radio  Services. 

Application  for  Aircraft  Radio  Sta- 
tion License. 

Temporary  Aircraft  Radio  Station 
Operating  Auttxjrrty. 

Application  for  Renewal  of  Station 
License. 

License  Expiration  Notice  and/or 
Renewal  Application. 

Application  for  Ground  Station  Au- 
thorization in  the  Aviation  Serv- 
ices. 

Registration    of   Canadian    Radio 
Station  Licensee  and  Application 
-  for  Permit  to  Operate. 

Application  for  Permit  To  Operate 
a  Canadian  General  Radio  Sta- 
tion in  the  United  States. 

Application  for  Renewal  of  Coast 
arxJ  Ground  Services. 

Application  for  Civil  Air  Patrol 
Radio  Station  Authorization. 

Application  for  Assignment  or 
Transfer  of  Control. 

Application  for  Land  Radio  Station 
License  in  the  Maritime  Sen/- 
ices. 

Application  for  Ship  Radio  Station 
License. 

Temporary  Operating  Authority, 
Ship  Radio  Station  License  arid 
Restricted  Radioteleptione  Oper- 
ator Permit. 

Application  for  Disaster  Commu- 
nications Radio  Station  Con- 
struction Permit  jind  License. 

Temporary  Permit  To  Operate  a 
Business  Radio  Station. 

Conditional  Temporary  Authoriza- 
tion To  Operate  a  part  90  Radio 
Station. 

Application  for  Radio  Station  Au- 
thorization in  the  General  Mobile 
Radio  Services. 

Application  for  Renewal  of  Radio 
Station  License. 

Temporary  Permit  To  Operate  a 
General  Mobile  Radio  Service 
System. 

Temporary  Permit  To  Operate  a 
Pan  90  Radio  Station. 

Application  for  Motnle  RadK)  Serv- 
ice Auttxxization. 

Application  for  Amateur  Radio  Sta- 
tion and/or  Operator  License. 


Title 


Application  for  Alien  Amateur 
Radio  Licensee  for  Permit  To 
Operate  in  ttie  United  States. 

Application  for  Amateur  Club,  Mili- 
tary Recreation,  or  Radio  Ama- 
teur Civil  Emergency  Service 
Station  License. 

Interim  Amateur  Permit. 

Application  for  Consent  to  Assign- 
ment of  Radio  Station  Construc- 
tion Permit  or  License  (For  Sta- 
tions in  Services  Other  Than 
Broadcast). 

Application  for  Consent  To  Trans- 
fer of  Control  of  Corporation 
Holding  Construction  Permit  or 
Station  License  (For  Station  m 
Services  Other  Ttwin  Broadcast). 

Supplement  to  Application  for  New 
or  Modified  Radio  Station  Au- 
thorization (Concerning  Antenna 
Structure  Notification  to  FAA). 

Application  for  Exemption  from 
Ship  Radio  Station  Require- 
ments. 

Amateur  Code  Credit  Certificate. 

Assignment  of  Auttx>nzat)on. 


5.  Section  1.924  is  amended  by 
revising  the  heading  in  paragraph 
(b)(2)(i)  and  paragraph  (b)(2)(vi)  and  by 
adding  a  new  paragraph  (b)(2)(vii)  to 
read  as  follows: 

§  1 .924    Asslgnntent  or  transfer  of  control; 
voluntary  or  Involuntary. 

(b)*   •   * 

(2)*   *   • 

ii)  FCC  Form  600.  '  *  * 

(vi)  FCC  Form  703.  For  consent  to 
transfer  control  of  a  corporation  holding 
any  type  of  part  90  license  except  a 
license  to  provide  commercial  mobile 
radio  service. 

(vii)  FCC  Form  490.  For  consent  to 
transfer  control  of  a  corporation  holding 
a  part  90  license  to  provide  commercial 
mobile  radio  service. 

•  •        •        •        • 

6.  Section  1.925  is  amended  by 
revising  the  first  sentence  of  paragraph 
(g)  and  (h)  to  read  as  follows: 

§  1 .925    Application  for  special  temporary 
authorization,  temporary  permit,  or 
temporary  operating  authority. 

*  •         »         •         » 

(g)  An  applicant  for  a  Business  Radio 
Station  license  (other  than  an  applicant 
who  seeks  to  provide  commercial 
mobile  radio  service  as  defined  in  part 
20  of  this  chapter)  utilizing  an  already 
authorized  facility  may  operate  the 
station  for  a  period  of  180  days,  under 
a  temporary  permit,  evidenced  by  a 
properly  executed  certification  made  on 
FCC  Form  572,  after  the  mailing  of  a 
formal  application  for  station  license 
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together  with  evidence  of  frequency 
coordination,  if  required,  to  the 
Commission.  *  •  • 

(h)  An  applicant  for  a  radio  station 
license  under  part  90,  subpart  S,  of  this 
chapter  (other  than  an  applicant  who 
seeks  to  provide  commercial  mobile 
radio  service  as  deHned  in  part  20  of 
this  chapter)  to  utilize  an  already 


existing  Specialized  Mobile  Radio 
System  (SMRS)  facility  or  to  utilize  an 
already  licensed  transmitter  may 
operate  the  radio  station  for  a  period  of 
up  to  180  days,  under  a  temporary 
permit,  evidenced  by  a  properly 
executed  certification  of  FCC  Form  572 
after  the  mailing  of  a  formal  application 
for  station  license,  provided  that  the 


antenna  employed  by  the  control  station 
is  a  maximum  of  20  feet  (6.1  meters) 
above  a  man-made  structure  (other  than 
an  antenna  tower)  to  which  it  is  affixed. 


§1.1105    [Amended] 

7.  Section  1.1105  is  amended  by 
revising  the  entries  in  the  table  from  2. 
through  5.n.  to  read  as  follows: 


Action 


FCC  form  No. 


Fee  amount 


Fee  type 
code 


Address 


2.   Domestic   PubJrc   Land   Mobile   Stations 
[Paging  and  Radwtelephone  Service,  Air- 
grourvj  Radiotelephone  Service]: 
a.  Application  for  new  or  additional  facil-    FCC  600  ... 
iry  (per  transnvlter). 

b   Applicaiion  for  major  modification  of    FCC  600  ... 
an  existing  facility  (per  transmitter). 

c.  Notification  of  additional  transmitter    FCC  489  ... 
(per  transmitter). 

d.  Major  amendrrjent  of  a  pending  appli-    FCC  600  ... 
cation  (per  transmitter). 

e.  Application  for  assigrvnent  of  author- 
ization or  consent  to  transfer  of  con- 
trol: 

(i)  First  call  sign _...    FCC  490  .. 


(ii)  Each  additional  call  sign  FCC  490 


265.00  CMD 

265.00  CMD 

265.00  CMD 

265.00  CMD 


f.  Application  for  partial  assignment  of    FCC  600  &  FCC  490 
authorization  (per  call  sign). 

g.  Application  for  renewal  (per  call  sign)      FCC  405  &  FCC  159 


h.  Mirwr  modWcalion  (per  transmitter): 
(i)  Notification  of  minor  modification  ...     FCC  489 


(ii)  Application  for  minor  modification  ..     FCC  600 


i.  Request  for  special  temporary  author-    Wntten  request  & 
ity  (per  ctiartnel/per  location),  FCC  159. 

j.  Application  for  extension  of  constmc-    FCC  600 _ 

t)on  period  (per  authorization). 

k.    NoWtcation    of    commencement    of    FCC  489 

service  to  sut>scribers  (per  notifica- 
tion). 

I.  Application  for  new  or  modified  auxil-     FCC  600 

lary  test  transmitter  (per  transmitter). 

m.  AppJication  for  authority  to  provide    FCC  600 

commercial  mofcHle  sen/ice  using 
broadcast  station  subcarriers  (per  ap- 
plication). 

n.    Application    for    reinstatement    [no 
longer  available). 

0.  Appiicafeon  to  combine  separate  au-    FCC  600 

thorizations  (per  call  sign). 


265.00  CMD 

45.00  CAD 

265.00  CMD 

45.00  CAD 

45.00  CAD 

45.00  CAD 

230.00  CLD 

45.00  CAD 

45.00  CAD 

230.00  CLD 

115.00  CFD 


230.00    CLD 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mot>ile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Canrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mot)ile,  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Larxl  Mobile,  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Conv 
mon  Carrier  Land  Molwie,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mot>ile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 

Federal  Comnrwnicalions  Commission,  Com- 
mon Carrier  Land  Mol)ile.  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile.  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mot)ite.  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission,  Com- 
mon Csarier  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 
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Action 


FCC  form  No. 


Fee  amount 


Fee  type 
code 


Address 


p.   Application  lor  new  or  modified    FCC  600 

standby  transmitter  (per  transmitter/ 
per  location). 
q.  931  MHz  natiorwwide  paging  renewal 

[see2gj. 

r.  Application  for  new.  mocJfied  or  re-    FCC409&FCC159 
newal  general  aviation  air-ground 
mobile  license  (per  application). 

s.     Application    tor    932-932.&'941-    FCC  600 

941.5  Mlfe  polnt-to-muttipoirn  chan- 
nels (per  trartsmitter). 

3.  CelMar  Systems  [Cellular  Radiotelephone 
Service): 

a.  Initial  application  for  new  cellular  sys-    FCC  600 „ 

tern. 

b.  Application  for  major  nwdification  FCC  600 


4. 


c.  Minor  nfV)dificatior». 
(i)  Application  tor  nvnor  modification 


FCC  600 


(ii)  Notification  of  minor  modification    FCC  489 

or   commencement   of   service   to 
subscritiers  (per  notification). 

d.  Application  for  fuH  or  partial  assign-    FCC  490 

ment  of  authorization  or  corisent  to 

transfer  of  control. 

e.  AppllcatJon  for  renewal FCC  405  &  FCC  159 


f.  Application  for  extension  of  construe-    FCC  600 
tion  period. 


g.  Request  for  special  temporary  autttor- 
Hy. 

h.   Request  to  combine  cellular  geo- 
graphic service  areas  (per  system). 

lural  Radio  [Rural  RadKjtetephone  Serv- 
ice): 
a.  Application  for  new  or  additional  facil- 
ity (per  transmitter). 


t>.  Application  for  major  modification  of 
an  existing  facility  (per  transmitter). 

c.  Major  amendmerrt  of  a  pending  appli- 
cation (per  transmitter). 

1  Minor  nrvxiifications: 
(i)  Notification  of  minor  modrfication 
(per  transmitter). 

(ii)  Application  for  minor  mockfication 
(per  transmitter). 


Written  request  & 
FCC  159. 

Written  request  & 
FCC  159. 


FCC  600 
FCC  600 
FCC  600  . 

FCC  489  . 
FCC  600  . 


i.  Application  for  assignment  oi  author- 
ization or  consent  to  transfer  of  con- 
trol: 
(i)  First  can  sign FCC  490 


(ii)  Each  additional  can  sign _    FCC  490 


(iiO  Partial  assignment  of  authorization    FCC  490  &  FCC  600 
(per  call  sign). 


230.00    CLD  Federal  CommuMcations  Commesion.  Com- 

mon   Carrier    Land    Motxle.    P.O.    Box 
358130,  Pittsburgh.  PA  15251-6130. 


45.00    CAD  Federal  Communications  Commission,  Com- 

mon   Canier    Land    Motiile,    P.O.    Box 
358130,  Pittsburgh.  PA  15251-5130. 
265.00    CMP  Federal  Communications  Commission.  932/ 

941  MHz  Poinf-to-Multipoint  Channels. 
Common  Carrier  Bureau,  P.O.  Box 
358924.  Pittsburgh,  PA  15261-5924. 


265.00    CMC  Federal  Communications  Commission.  Cel- 

lular Systems,  P.O.  Box  358135.  Pitts- 
burgh, PA  15251-5135. 

265.00    CMC  Federal  Communications  Commission,  Cel- 

lular Systems.  P.O.  Box  358135.  Pitts- 
burgh. PA  15251-5135. 

70.00    CDC  Federal  Communications  Comatssioa  Cel- 

lular Systents,  P.O.  Box  368135,  Pitts- 
burgh, PA  15251-5135. 

70.00    CDC  Federal  Communicat.  ,ts  Commission,  Cel- 

lular Systems,   P.O.  Box  358135,  Pitts- 
burgh, PA  15251-6135. 
265.00    CMC  Federal  Communications  Commission,  Cel- 

lular Systems,  P.O.  Box  358135.  Pitts- 
burgh, PA  15251-5135. 

45.00    CAC  Federal  Communications  Commission,  Cel- 

lular Systems,  P.O.  Box  358135.  Pitts- 
burgh, PA  15251-5135. 

45.00    CAC  Federal  Communications  Convnsston,  Cel- 

lular Systems,   P.O.  Box  358135,   Pitts- 
burgh, PA  15251-5136. 
230.00    CLC  Federal  Communications  Convnesion,  Cel- 

lular Systems,  P.O.  Box  358135,  Pitts- 
burgh, PA  15251-5135. 

60.00    CBC  Federal  Communications  Con»n«sion.  Cel- 

lular Systems.  P.O.  Box  358135.  Pitts- 
burgh. PA  15251-5135. 


125.00    CGR  Federal  Communicabons  Commission.  Com- 

mon Camer  Land  MoMe,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

125.00    CGR  Federal  Communications  Commission,  Com- 

mon Camer  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

125.00    CGR  Federal  Communications  Commission,  Conv 

mon  Carrier  Land  MoMe,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

45.00    CAR  Federal  Communications  Commission,  Com- 

mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

45.00    CAR  Federal  Communications  Commasion.  Com- 

mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 


125.00    CGR  Federal  Communications  Commissiorv  Conv- 

mon    Carrier    Land    Mobile.    P.O.    Box 
358130,  Pittsburgh,  PA  15251-6130. 
45.00    CAR  Federal  Communications  Comrmssion.  Conv 

mon    Carrier    Land    Mobile,    P.O.    Box 
3581 30,  Pittsburgh,  PA  1 5251  -51 30. 

125.00    CGF  Federal  Communications  Commesion,  Com- 

mon   Camer    Land    Mobile.    P.O.    Box 
358130,  Pittsburgh,  PA  15251-5130. 
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Action 


FCC  form  No. 


Fee  amount      '^^^ 


Address 


g.  Application  for  extension  of  construc- 
tion period  (per  application). 

h.  Notification  of  commencement  of 
service  to  subscribers  (per  notifica- 
tion). 

i.  Request  for  special  temporary  auttior- 
itv  (per  channel/per  location). 

j.  Application  for  reinstatement  [no 
longer  available]. 

k.  Application  to  combine  separate  au- 
thorizations (per  call  sign). 

I.  Application  for  new  or  nrwdified  auxil- 
iary test  transmitter  (per  transmitter). 

m.  Application  for  new  or  modified 
standby  transmitter  (per  transmitter). 

5.  Offshore  Radiotelephone  Service: 

a.  Application  for  new  or  additional  facil- 
ity (per  transmitter). 

b.  Application  for  major  nrxxjification  of 
an  existing  facility  (per  transmitter). 

c.  Fill-in  transmitters  [not  available). 

d.  Major  amendment  of  a  pending  appli- 
cation (per  transmitter). 

e.  Minor  modificattons: 

(i)  NotificatJon  of  minor  modification 
(per  transmitter). 

(ii)  Application  for  minor  modification 
(per  transmitter). 

f.  Application  for  assignment  of  author- 
ization or  consent  to  transfer  of  con- 
trol: 

(i)  First  call  sign 


FCC  405  &  FCC  159. 
FCC  600 

45.00 

45.00 

45.00 

230.00 

230.00 
230.00 
230.00 

125.00 
125.00 

125.00 

45.00 
45.00 

CAR 
CAR 

FCC  489 

CAR 

Written  request  & 
FCC  159. 

FCC  600 

CLR 
CLR 

FCC  600 

CLR 

FCC  600 

CLR 

FCC  600 

CGF 

FCC  600 

CGF 

FCC  600 

CGF 

FCC  489  

CAF 

FCC  600 

CAF 

FCC  490 


(ii)  Each  additional  call  sign FCC  490 


(iii)  Partial  assignment  of  authonzation    FCC  490  &  FCC  600 
(per  caH  sign). 

g.  Application  for  renewal  (per  call  sign)      FCC  405  &  FCC  159 


h.  Application  for  extension  of  construe-    FCC  600 
tion  period  (per  application). 


i.    Application    for    reinstatement    [no 

longer  available] 
j.  Notification  of  commencement  of  sen/-    FCC  489 

ice  to  subscribers  (per  notification). 


k.  Request  for  special  temporary  author-    Written  request  & 
ity  (per  channel/per  location).  FCC  159. 


I.  Application  to  combine  separate  au-    FCC  600 
thorizations  (per  call  sign). 


125.00  CGF 

45.00  CAF 

125.00  CGF 

45.00  CAF 

45.00  CAF 

45.00  CAF 

230.00  CLF 

230.00  CLF 


Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Conr>- 
mon  Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Camer  Land  Mobile.  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Camer  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Conrununications  Commission,  Conv 
nrron  Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
nnon  Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Conv 
mon  Carrier  Land  Mot)ile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
nfx)n  Carrier  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
HDon  Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
mon  Camer  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Conwnunications  Conrunission.  Conv 
mon  Carrier  Land  Mobile.  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 
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Action 


FCC  form  No. 


FeeanxHjnt 


Fee  type 
code 


Address 


m.  Application  lor  new  or  modified  auxil-    FCC  600 
iary  test  transmitter  (per  transmitter). 

n.  Application  for  new  or  modified  stand-    FCC  600 
by  transmitter  (per  transmitter). 


230.00    CLF  Federal  ComnrKjnications  Commissioo,  Com- 

mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  F  \  15251-5130. 

230.00    CLF  Federal  Communications  Commission.  Com- 

mon Carrier  Land  Mobile.  P.O.  Box 
358130.  Pittsburgh.  PA  15251-5130. 


PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

I  1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

!     Authority:  Socs.  4,  303.  and  332,  48  Stat. 
1066, 1082,  as  amended;  47  U.S.C.  154,  303, 
and  332,  unless  otherwise  noted. 

2.  New  §  20.6  is  added  to  read  as 
follows: 

8  20.6    CMRS  spectrum  aggregation  timit 

(a)  45  MHz  limitation.  No  licensee  in 
the  broadband  PCS,  cellular,  or  SMR 
services  (including  all  parties  under 
common  control)  regulated  as  CMRS 
(see  §  20.9)  shall  have  an  attributable 
interest  in  a  total  of  more  than  45  MHz 
of  licensed  broadband  PCS,  cellular,  and 
SMR  spectrum  regulated  as  CMRS  with 
significant  overlap  in  any  geographic 
area. 

(b)  SMR  spectrum.  To  calculate  the 
amount  of  attributable  SMR  spectrum 
for  purposes  of  paragraph  (a)  of  this 
section,  an  entity  must  count  all  800 
MHz  channels  and  900  MHz  channels 
located  at  any  SMR  base  station  inside 
the  geographic  area  (MTA  or  BTA) 
where  there  is  significant  overlap.  AH 
800  MHz  channels  located  on  at  least 
one  of  those  identified  base  stations 
count  as  50  kHz  (25  kHz  paired),  and  all 
900  MHz  channels  located  on  at  least 
one  of  those  identified  base  stations 
count  as  25  kHz  (12.5  kHz  paired), 
except  that  no  more  than  10  MHz  of 
SMR  spectrum  in  the  800  MHz  SMR 
service  will  be  attributed  to  an  entity 
when  determining  compliance  with  the 
cap. 

(c)  Significant  overlap.  (1)  For 
purposes  of  p)aragraph  (a)  of  this  section, 
significant  overlap  of  a  PCS  licensed 
service  area  and  CGSA(s)  (as  defined  in 
§  22.911  of  this  chapter)  or  SMR  service 
area(s)  occurs  when  at  least  10  percent 
of  the  population  of  the  PCS  licensed 
service  area,  as  determined  by  the  1990 
census  figures  for  the  counties 
contained  therein,  is  within  the  CGSA(s) 
and/or  SMR  service  area(s). 

(2)  The  Conmiission  shall  presume 
that  an  SMR  service  area  covers  less 
than  10  percent  of  the  population  of  a 
PCS  service  area  if  none  of  the  base 


stations  of  the  SMR  licensee  is  located 
within  the  PCS  service  area.  For  an  SMR 
licensee's  base  stations  that  are  located 
within  a  PCS  service  area,  the  channels 
licensed  at  those  sites  will  be  presumed 
to  cover  10  percent  of  the  population  of 
the  PCS  service  area,  unless  the  licensee 
shows  that  its  protected  service  contour 
for  all  of  its  base  stations  covers  less 
than  10  percent  of  the  population  of  the 
PCS  service  area. 

(d)  Ownership  attribution.  For 
purposes  of  paragraph  (a)  of  this  section, 
ownership  and  other  interests  in 
broadband  PCS  licensees,  cellular 
licensees,  or  SMR  licensees  will  be 
attributed  to  their  holders  pursuant  to 
the  following  criteria: 

(1)  Controlling  interest  shall  be 
attributable.  Controlling  interest  means 
majority  voting  equity  ownership,  any 
general  partnership  interest,  or  any 
means  of  actual  working  control 
(including  negative  control)  over  the 
operation  of  the  licensee,  in  whatever 
manner  exercised. 

(2)  Partnership  and  other  ownership 
interests  and  any  stock  interest 
amounting  to  20  percent  or  more  of  the 
equity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  a  broadband 
PCS.  cellular,  or  SMR  licensee  shall  be 
attributed,  except  that  ownership  will 
not  be  attributed  unless  the  partnership 
and  other  ownership  interests  and  any 
stock  interest  amount  to  at  least  40 
percent  of  the  equity,  or  outstanding 
stock,  or  outstanding  voting  stock  of  a 
broadband  PCS.  cellular,  or  SMR 
licensee  if  the  ownership  interest  is  held 
by  a  small  business,  a  rural  telephone 
company,  or  a  business  owned  by 
minorities  and/or  women,  as  these 
terms  are  defined  in  §1.2110  of  this 
chapter  or  other  related  provisions  of 
the  Commission's  rules,  or  if  the 
ownership  interest  is  held  by  an  entity 
with  a  non-controlling  equity  interest  in 
a  broadband  PCS  licensee  or  applicant 
that  is  a  business  owned  by  minorities 
and/or  women. 

(3)  Stock  interests  held  in  trust  shall 
be  attributed  to  any  person  who  holds 
or  shares  the  power  to  vote  such  stock 
to  any  person  who  has  the  sole  power 
to  sell  such  stock,  and,  in  the  case  of 


stock  held  in  trust,  to  any  person  who 
has  the  right  to  revoke  the  trust  at  will 
or  to  replace  the  trustee  at  will.  If  the 
trustee  has  a  familial,  personal,  or  extra- 
trust  business  relationship  to  the  grantor 
or  the  beneficiary,  the  grantor  or 
beneficiary,  as  appropriate,  will  be 
attributed  with  the  stock  interests  held 
in  trust. 

(4)  Non-voting  stock  shall  be 
attributed  as  an  interest  in  the  issuing 
entity  if  in  excess  of  the  amounts  set 
forth  in  paragraph  (d)(2)  of  this  section. 

(5)  Debt  and  instruments  such  as 
warrants,  convertible  debentures, 
options,  or  other  interests  (exr«pt  non- 
voting stock)  with  rights  of  conversion 
to  voting  interests  shall  not  be  attributed 
unless  and  until  conversion  is  effected, 
except  that  this  provision  does  not 
apply  in  determining  whether  an  entity 
is  a  small  business,  a  rural  telephone 
company,  or  a  business  owned  by 
minorities  and/or  women,  as  these 
terms  are  defined  in  §  1.2110  of  this 
chapter  or  other  related  provisions  of 
the  Commission's  rules. 

(6)  Limited  partnership  interests  shall 
be  attributed  to  limited  partners  and 
shall  be  calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distribution  of  profits  and 
losses. 

(7)  Officers  and  directors  of  a 
broadband  PCS  licensee  or  applicant, 
cellular  licensee,  or  SMR  licensee  shall 
be  considered  to  have  an  attributable 
interest  in  the  entity  with  which  they 
are  so  associated.  The  officers  and 
directors  of  an  entity  that  controls  a 
broadband  PCS  licensee  or  applicant,  a 
cellular  licensee,  or  an  SMR  licensee 
shall  be  considered  to  have  an 
attributable  interest  in  the  broadband 
PCS  licensee  or  appUcant,  cellular 
licensee,  or  SMR  licensee. 

(8)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
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exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 
a  100  percent  interest. 

(e)  Divestiture.  Any  party  holding 
controlling  or  attributable  ownership 
interests  in  SMR  licensees  accounting 
for  more  than  5  MHz  of  SMR  spectrum 
may  be  a  party  to  a  broadband  PCS 
application  (i.e.,  have  a  controlling  or 
attributable  interest  in  a  broadband  PCS 
applicant),  and  such  PCS  applicant  will 
be  eligible  for  PCS  licenses  amounting 
to  40  MHz  of  broadband  PCS  spectnim 
in  a  geographical  area,  pursuant  to  the 
divestiture  procedures  set  forth  in 
paragraphs  (e)(1)  through  (e)(3)  of  this 
section. 

(1)  The  Broadband  PCS  applicant 
shall  certify  on  its  bidder  application 
that  it  and  all  parties  to  the  application 
will  come  into  compliance  with  the 
limitations  on  spectrum  aggregation  set 
forth  in  this  section. 

(2)  If  such  an  applicant  is  a  successful 
bidder,  it  must  submit  with  its  long- 
form  application  a  signed  statement 
describing  its  efforts  to  date  and  future 
plans  to  come  into  compliance  with  the 
limitations  on  spectrum  aggregation  set 
forth  in  this  section. 

(3)  If  such  an  applicant  is  otherwise 
qualified,  its  application  will  be  granted 
subject  to  a  condition  that  the  licensee 
shall  come  into  compliance  with  the 
limitations  on  spectrum  aggregation  set 
forth  in  this  section  within  ninety  (90) 
days  of  final  grant. 

(i)  Parties  holding  controlling 
interests  in  SMR  licensees  that  conflict 
with  the  attribution  threshold  or 
geographic  overlap  limitations  set  forth 
in  this  section  will  be  considered  to 
have  come  into  compliance  if  they  have 
submitted  to  the  Commission  an 
application  for  assignment  of  license  or 
transfer  of  control  of  the  SMR  licensee 
(see  §90.158  of  this  chapter)  by  which, 
if  granted,  such  parties  no  longer  would 
have  an  attributable  interest  in  the  SMR 
license.  If  no  such  assignment  or 
transfer  application  is  tendered  to  the 
Commission  within  ninety  (90)  days  of 
final  grant,  the  Commission  may 
consider  the  short-form  certification  and 
the  long-form  divestiture  statement  to  be 
material,  bad  faith  misrepresentations 
and  shall  invoke  the  condition  on  the 
PCS  license,  cancelling  it  automatically, 
shall  retain  all  monies  paid  to  the 
Commission,  and.  based  on  the  facts 
presented,  shall  take  any  other  action  it 
may  deem  appropriate.  Divestiture  may 
be  to  an  interim  trustee  if  a  buyer  has 
not  been  secured  in  the  required  period 
of  time,  as  long  as  the  applicant  has  no 
interest  in  or  control  of  the  trustee,  and 
the  trustee  may  dispose  of  the  license  as 
it  sees  fit. 


(ii)  Where  parties  to  broadband  PCS 
applications  hold  less  than  controlling 
(but  still  attributable)  interests  in  SMR 
licensee(s),  they  shall  submit,  within 
ninety  (90)  days  of  final  grant,  a 
certification  that  the  applicant  and  all 
parties  to  the  application  have  come 
into  compliance  with  the  limitations  on 
spectrum  aggregation  set  forth  in  this 
section. 

Note  1  to  §  20.6:  For  purposes  of  the 
ownership  attribution  limit,  all  ownership 
interests  in  operations  that  serve  at  least  10 
percent  of  the  population  of  the  PCS  service 
area  should  be  included  in  determining  the 
extent  of  a  PCS  applicant's  cellular  or  SMR 
ownership. 

Note  2  to  §20.6:  When  a  party  owns  an 
attributable  interest  in  more  than  one  cellular 
or  SMR  system  that  overlaps  a  PCS  service 
area,  the  total  population  in  the  overlap  area 
will  apply  on  a  cumulative  basis. 

PART  22— PUBLIC  MOBILE  RADIO 
SERVICE 

1.  The  authority  citation  for  Part  22  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  and  332. 
unless  otherwise  noted. 

§22.105    [Amended.] 

2.  In  §  22.105,  Table  B-1  is  amended 
by  removing  the  number  401  in  the 
"Form  Number"  column  and,  in  its 
place,  adding  the  number  600  in  the 
"Form  Number". 

3.  The  following  sections  of  part  22 
are  amended  by  removing  the  term 
"FCC  Form  401"  and  adding,  in  its 
place,  the  term  "FCC  Form  600": 

(a)  22.115(a)(2): 

(b)  22.137(c)(l)(ii): 

(c)  22.142(c),  introductory  text,  and 
(d)  introductory  text; 

(d)  22.357,  introductory  text; 

(e)  22.411(d)(1); 

(f)  22.413(b)(1); 

(g)  22.415(b)(1); 
(h)  22.417(b)(1): 
(i)  22.507; 

(j)  22.529(a),  introductory  text  and  (b) 
introductory  text; 

(k)  22.531(c); 

(1)  22.709(h),  introductory  text; 

(m)  22.803(a),  introductory  text,  and 
(b)  introductory  text; 

(n)  22.911(b),  introductory  text; 

(o)  22.929(a),  introductory  text,  and 
(b),  introductory  text; 

(p)  22.941(c); 

(q)  22.947(b),  introductory  text;  and 

(r)  22.953(a)(2)(iii). 

4.  Section  22.131  is  revised  to  read  as 
follows: 

§22.131  Procedures  for  mutually  exclusive 
applications. 

Two  or  more  pending  applications  are 
mutually  exclusive  if  the  grant  of  one 


application  would  effectively  preclude 
the  grant  of  one  or  more  of  the  others 
under  Commission  rules  governing  the 
Public  Mobile  Services  involved.  The 
Commission  uses  the  general 
procedures  in  this  section  for  processing 
mutually  exclusive  applications  in  the 
Public  Mobile  Services.  Additional 
specific  procedures  are  prescribed  in  the 
subparts  of  this  part  governing  the 
individual  Public  Mobile  Services  (see 
§§22.509.  22.717,  and  22.949)  and  in 
part  1  of  this  chapter. 

(a)  Separate  applications.  Any 
applicant  that  files  an  application 
knowing  that  it  will  be  mutually 
exclusive  with  one  or  more  applications 
should  not  include  in  the  mutually 
exclusive  application  a  request  for  other 
channels  or  facilities  that  would  not,  by 
themselves,  render  the  application 
mutually  exclusive  with  those  other 
applications.  Instead,  the  request  for 
such  other  channels  or  facilities  should 
be  filed  in  a  separate  application. 

(b)  Filing  groups.  Pending  mutually 
exclusive  applications  are  processed  in 
filing  groups.  Mutually  exclusive 
applications  in  a  filing  group  are  given 
concurrent  consideration.  The 
Commission  may  dismiss  as  defective 
(pursuant  to  §  22.128)  any  mutually 
exclusive  application(s)  whose  filing 
date  is  outside  of  the  date  range  for 
inclusion  in  the  filing  group.  The  types 
of  filing  groups  used  in  day-to-day 
application  processing  are  specified  in 
paragraph  (c)(3)  of  this  section.  A  filing 
group  is  one  of  the  following  types: 

(1)  Renewal  filing  group.  A  renewal 
filing  group  comprises  a  timely-filed 
application  for  renewal  of  an 
authorization  and  all  timely-filed 
mutually  exclusive  competing 
applications  (see  §  22.145). 

(2)  Same-day  filing  group.  A  same-day 
filing  group  comprises  all  mutually 
exclusive  applications  whose  filing  date 
is  the  same  day,  which  is  normally  the 
filing  date  of  the  first-filed 
application(s). 

(3)  Thirty-day  notice  and  cut-off  filing 
group.  A  30-day  notice  and  cut-off  filing 
group  comprises  mutually  exclusive 
applications  whose  filing  date  is  no  later 
than  thirty  (30)  days  after  the  date  of  the 
Public  Notice  listing  the  first-filed 
application(s)  (according  to  the  filing 
dates)  as  acceptable  for  filing. 

(4)  Window  filing  group.  A  window 
filing  group  comprises  mutually 
exclusive  appUcations  whose  filing  date 
is  within  an  announced  filing  window. 
An  announced  filing  window  is  a  period 
of  time  between  and  including  two 
specific  dates,  which  are  the  first  and 
last  dates  on  which  applications  (or 
amendments)  for  a  particular  purpose 
may  be  accepted  for  filing.  In  the  case 
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of  a  one-day  window,  the  two  dates  are 
the  same.  The  dates  are  made  known  to 
the  public  in  advance. 

(c)  Procedures.  Generally,  the 
Commission  may  grant  one  application 
in  a  filing  group  of  mutually  exclusive 
applications  and  dismiss  the  other 
application(s)  in  the  filing  group  that  are 
excluded  by  that  grant,  pursuant  to 
§22.128. 

(1)  Selection  methods.  In  selecting  the 
application  to  grant,  the  Commission 
may  use  competitive  bidding,  random 
selection,  or  comparative  hearings, 
depending  upon  the  type  of  applications 
involved. 

(2)  Dismissal  of  applications.  The 
Commission  may  dismiss  any 
application  in  a  filing  group  that  is 
defective  or  otherwise  subject  to 
dismissal  under  §22.128.  either  before 
or  after  employing  selection  procedures. 

(3)  Type  of  filing  group  used.  Except 
as  otherwise  provided  in  this  part,  the 
type  of  filing  group  used  in  the 
processing  of  two  or  more  mutually 
exclusive  applications  depends  upon 
the  purpose(s)  of  the  applications. 

(i)  If  one  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal  of  an  authorization,  a 
renewal  filing  group  is  used. 

(ii)  If  any  mutually  exclusive 
application  filed  on  the  earliest  filing 
date  is  an  application  for  modification 
and  none  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal,  a  same-day  filing  group  is 
used. 

(iii)  If  all  of  the  mutually  exclusive 
applications  filed  on  the  earliest  filing 
date  are  applications  for  initial 
authorization,  a  30-day  notice  and  cut- 
off filing  group  is  used,  except  that,  for 
Phase  I  unserved  area  applications  in 
the  Cellular  Radiotelephone  Service,  a 
one-day  window  filing  group  is  used 
(see  §  22.949). 

(4)  Disposition.  If  there  is  only  one 
application  in  any  type  of  filing  group, 
the  Commission  may  grant  that 
application  and  dismiss  without 
prejudice  any  mutually  exclusive 
applications  not  in  the  filing  group.  If 
there  is  more  than  one  mutually 
exclusive  application  in  a  filing  group, 
the  Commission  disposes  of  these 
applications  as  follows: 

(i)  Applications  in  a  renewal  filing 
group.  All  mutually  exclusive 
applications  in  a  renewal  filing  group 
are  designated  for  comparative 
consideration  in  a  hearing. 

(ii)  Applications  in  a  30-day  notice 
and  cut-off  filing  group. 

(A)  If  all  of  the  mutually  exclusive 
applications  in  a  30-day  notice  and  cut- 
off filing  group  are  applications  for 
initial  authorization,  and  none  is  an 


application  for  facilities  in  the  Rural 
Radiotelephone  Service,  the 
Commission  shall  administer 
competitive  bidding  procedures  in 
accordance  with  subpart  Q  of  part  1  of 
this  chapter.  After  such  procedures,  the 
application  of  the  successful  bidder  may 
be  granted  and  the  other  applications 
may  be  dismissed  without  prejudice. 

(B)  If  any  of  the  mutually  exclusive 
applications  in  a  30-day  notice  and  cut- 
off filing  group  is  an  application  for 
modification  or  an  application  for 
facilities  in  the  Rural  Radiotelephone 
Ser\'ice,  the  Commission  may  attempt  to 
resolve  the  mutual  exclusivity  by 
facilitating  a  settlement  between  the 
applicants.  If  a  settlement  is  not  reached 
within  a  reasonable  time,  the 
Commission  may  designate  all 
applications  in  the  filing  group  for 
comparative  consideration  in  a  hearing. 
In  this  event,  the  result  of  the  hearing 
disposes  of  all  the  applications  in  the 
filing  group. 

(iii)  Applications  in  a  same-day  filing 
group.  If  there  are  two  or  more  mutually 
exclusive  applications  in  a  same-day 
filing  group,  the  Commission  may 
attempt  to  resolve  the  mutual 
exclusivity  by  faciUtating  a  settlement 
between  the  applicants.  If  a  settlement 
is  not  reached  within  a  reasonable  time, 
the  Commission  may  designate  all 
applications  in  the  filing  group  for 
comparative  consideration  in  a  hearing. 
In  this  event,  the  result  of  the  hearing 
disposes  of  all  of  the  applications  in  the 
filing  group. 

(iv)  Applications  in  a  window  filing 
group.  Applications  in  a  wrindow  filing 
group  are  processed  in  accordance  with 
the  procedures  for  a  30-day  notice  and 
cut-off  filing  group  in  paragraph 
(c)(4)(ii)  of  this  section. 

(d)  Terminology.  For  the  purposes  of 
this  section,  terms  have  the  following 
meanings: 

(1)  The  filing  date  of  an  application  is 
the  date  on  which  that  application  was 
received  in  a  condition  acceptable  for 
filing  or  the  date  on  which  the  most 
recently  filed  major  amendment  to  that 
application  was  received,  whichever  is 
later,  excluding  major  amendments  in 
the  following  circumstances: 

(i)  The  major  amendment  reflects  only 
a  change  in  owmership  or  control  found 
by  the  Commission  to  be  in  the  public 
interest; 

(ii)  The  major  amendment  as  received 
is  defective  or  otherwise  found 
unacceptable  for  filing;  or 

(iii)  The  application  being  amended 
has  been  designated  for  hearing  and  the 
Commission  or  the  presiding  officer 
accepts  the  major  amendment. 

(2)  An  application  for  initial 
authorization  is: 


(i)  Any  application  requesting  an 
authorization  for  a  new  system  or 
station; 

(ii)  Any  application  requesting 
authorization  for  an  existing  station  to 
operate  on  an  additional  channel,  unless 
the  additional  channel  is  for  paired  two- 
way  radiotelephone  operation,  is  in  the 
same  fi^uency  range  as  the  existing 
channel(s),  and  will  be  operationally 
integrated  with  the  existing  channel(s) 
such  as  by  trunking; 

(iii)  Any  application  requesting 
authorization  for  a  new  transmitter  at  a 
location  more  than  2  kilometers  (1.2 
miles)  from  any  existing  transmitters  of 
the  applicant  licensee  on  the  requested 
channel  or  channel  block;  or 

(iv)  Any  appUcation  to  expand  the 
CGSA  of  a  cellular  system  (as  defined  in 
§  22.911).  except  during  the  five-year 
build-out  period. 

(3)  An  application  for  modification  is 
any  application  other  than  an 
application  for  initial  authorization  or 
renewal. 

5.  Section  22.301  is  revised  to  read  as 
follows: 

§  22.301    Station  inspection. 

Upon  reasonable  request,  the  licensee 
of  any  station  authorized  in  the  Public 
Mobile  Services  must  make  the  station 
and  station  records  available  for 
inspection  by  authorized  representatives 
of  the  Commission  at  any  reasonable 
hour. 

6.  Section  22.313  is  amended  by 
revising  paragraph  (a)(4),  adding  a  new 
paragraph  (a)(5),  and  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  22.31 3    Station  identification. 

•        *        *        •        * 

(a)*  •   * 

(4)  Rural  subscriber  stations  using 
Basic  Exchange  Telephone  Radio 
Systems  in  the  Rural  Radiotelephone 
Service;  or 

(5)  Nationwide  network  paging 
stations  operating  on  931  MHz 
channels. 

(b)  For  all  other  stations  in  the  Public 
Mobile  Services,  station  identification 
must  be  transmitted  each  hour  within 
five  minutes  of  the  hour,  or  upon 
completion  of  the  first  transmission 
after  the  hour.  Transmission  of  st^on 
identification  may  be  temporarily 
delayed  to  avoid  interrupting  the 
continuity  of  any  pubhc  communication 
in  progress,  provided  that  station 
identification  is  transmitted  at  the 
conclusion  of  that  public 
communication. 

(c)  Station  identification  must  be 
transmitted  by  telephony  using  the 
English  language  or  by  telegraphy  using 
the  international  Morse  code,  and  in  a 
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form  that  can  be  received  using 
equipment  appropriate  for  the 
modulation  type  employed,  and 
understood  without  the  use  of 
unscrambling  devices,  except  that, 
alternatively,  station  identification  may 
be  transmitted  digitally,  provided  that 
the  licensee  provides  the  Commission 
with  information  sufficient  to  decode 
the  digital  transmission  to  ascertain  the 
call  sign.  Station  identification 
comprises  transmission  of  the  call  sign 
assigned  by  the  Commission  to  the 
station,  however,  the  following  may  be 
used  in  lieu  of  the  call  sign. 

(1)  For  transmission  from  subscriber 
operated  transmitters,  the  telephone 
number  or  other  designation  assigned  by 
the  carrier,  provided  that  a  written 
record  of  such  designations  is 
maintained  by  the  carrier; 

(2)  For  general  aviation  airborne 
mobile  stations  in  the  Air-Ground 
Radiotelephone  Service,  the  official 
FAA  registration  number  of  the  aircraft: 

(3)  For  stations  in  the  Paging  and 
Radiotelephone  Service,  a  call  sign 
assigned  to  another  station  within  the 
same  system. 

7.  Section  22.357  is  revised  to  read  as 
follows; 

§  22.357    Emission  types. 

Any  authorized  station  in  the  Public 
Mobile  Services  may  transmit  any 
emission  type  provided  that  the 
resulting  emission  complies  with  the 
appropriate  emission  mask.  See 
§§22.359  and  22.917. 

8.  A  new  §  22.509  is  added  to  read  as 
follows: 

§  22.509    Procedures  for  mutually 
exclusive  applications  In  ttie  Paging  and 
Radiotelephone  Service. 

Mutually  exclusive  applications  in 
the  Paging  and  Radiotelephone  Service, 
including  those  that  are  mutually 
exclusive  with  applications  in  the  Rural 
Radiotelephone  Service,  are  processed 
in  accordance  with  §  22.131  and  with 
this  section. 

(a)  Applications  in  the  Paging  and 
Radiotelephone  Service  may  be 
mutually  exclusive  with  applications  in 
the  Rural  Radiotelephone  Service  if  they 
seek  authorization  to  operate  facilities 
on  thffsame  channel  in  the  same  area, 
or  the  technical  proposals  are  otherwise 
in  conflict.  See  §  22.567. 

(b)  A  modification  application  in 
either  service  filed  on  the  earliest  filing 
date  may  cause  all  later-filed  mutually 
exclusive  applications  of  any  type  in 
either  service  to  be  "cut  off  (excluded 
from  a  same-day  filing  group)  and 
dismissed,  pursuant  to  §  22.131(c)(3)(ii) 
and§22.13l(cK4). 


(c)  Competitive  bidding  will  not  be 
used  as  a  selection  procedure  for  any 
filing  group  that  contains  one  or  more 
applications  for  facilities  in  the  Rural 
Radio  Service.  If  a  settlement  between 
the  applicants  cannot  be  reached  in  a 
reasonable  time,  the  applications  may 
be  designated  for  comparative 
consideration  in  a  hearing.  See 
§22.13(c)(4)(ii). 

§  22.541    [Removed] 

9.  Section  22.541  is  removed. 

10.  Section  22.717  is  revised  to  read 
as  follows: 

§  22.717    Procedure  for  mutually  exclusive 
applications  in  the  Rural  Radiotelephone 
Service. 

Mutually  exclusive  applications  in 
the  Rural  Radiotelephone  Service, 
including  those  that  are  mutually 
exclusive  with  applications  in  the 
Paging  and  Radiotelephone  Service,  are 
processed  in  accordance  with  §  22.131 
and  with  this  section,  (a)  Applications 
in  the  Rural  Radiotelephone  Service 
may  be  mutually  exclusive  with 
applications  in  the  Paging  and 
Radiotelephone  Service  if  they  seek 
authorization  to  operate  facilities  on  the 
same  channel  in  the  same  area,  oj  the 
technical  proposals  are  otherwise  in 
conflict  See  §22.567. 

(b)  A  modification  application  in 
either  service  filed  on  the  earliest  filing 
date  may  cause  all  later-filed  mutually 
exclusive  applications  of  any  type  in 
either  service  to  be  "cut  off  (excluded 
from  a  same-day  filing  group)  and 
dismissed,  pursuant  to  §  22.131(c){3)(ii) 
and  §  22.131(c)(4). 

(c)  Competitive  bidding  will  not  be 
used  as  a  selection  procedure  for  any 
filing  group  that  contains  one  or  more 
applications  for  facilities  in  the  Rural 
Radio  Service,  if  a  settlement  between 
the  applicants  cannot  be  reached  in  a 
reasonable  time,  the  applications  may 
be  designated  for  comparative 
consideration  in  a  hearing.  See 
§22.131{c)(4)(ii). 

11.  Section  22.949  is  amended  by 
revising  paragraph  (a)(2),  adding  a 
NOTE  following  paragraph  (a)(2). 
revising  the  introductory  text  of 
paragraph  (h),  and  revising  paragraphs 
(b)(2).  (c),  (d)(1)  and  (d)(3).  to  read  as 
follows: 

§  22.949    Unserved  area  licensing  process. 

***** 

(a)*  •  • 

(2)  Only  one  Phase  I  initial 
application  is  granted  on  each  channel 
block  in  each  market  Consequently, 
whenever  two  or  more  acceptable  Phase 
I  initial  applications  are  timely  filed  in 
the  same  market  on  the  same  channel 


block,  such  Phase  I  initial  applications 
are  mutually  exclusive,  regardless  of 
any  other  considerations  such  as  the 
technical  proposals.  In  order  to 
determine  which  of  such  mutually 
exclusive  Phase  I  initial  applications  to 
grant,  the  Commission  administers 
competitive  bidding  procedures  in 
accordance  with  subpart  Q  of  part  1  of 
this  chapter.  After  such  procedures,  the 
application  of  the  winning  bidder  may 
be  granted  and  the  applications 
excluded  by  that  grant  may  be 
dismissed  without  prejudice. 

Note:  Notwith-standing  the  provisions  of 
§  22.949(a)(2),  mutually  exclusive  Phase  I 
initial  applications  that  were  filed  between 
March  10. 1993  and  July  25, 1993,  inclusive, 
are  to  be  included  in  a  random  selection 
process,  following  which  the  selected 
application  may  be  granted  and  the 
applications  excluded  by  that  grant  may  b<; 
dismissed  without  prejudice. 
***** 

(b)  Phase  II.  Phase  II  is  an  on-going 
filing  process  that  allows  eligible  parlies 
to  apply  for  any  unserved  areas  that  may 
remain  in  a  market  after  the  Phase  I 
process  is  complete. 
***** 

(2)  There  is  no  limit  to  the  number  of 
Phase  II  applications  that  may  be 
granted  on  each  channel  block  in  each 
market.  Consequently,  Phase  II 
applications  are  mutually  exclusive 
only  if  the  proposed  CGSAs  would 
overlap.  Mutually  exclusive 
applications  are  processed  using  the 
general  procedures  in  §22.131. 
***** 

(c)  Settlements  among  mutually 
exclusive  applicants.  Settlements  among 
some,  but  not  all,  applicants  with 
mutually  exclusive  applications  for 
unserved  areas  (partial  settlements)  are 
prohibited.  Settlements  among  all 
applicants  with  mutually  exclusive 
applications  (full  settlements)  are 
allowed  and  must  be  filed  no  later  than 
fifteon  (15)  business  days  befon^  t!ie 
competitive  bidding  procedure  is 
scheduled  to  take  place. 

(d)*   *  * 

(1)  The  Commission  will  not  accept 
amendments  (of  any  type)  to  mutually 
exclusive  Phase  I  applications  prior  to 
the  conclusion  of  the  competitive 
bidding  process. 
*        *        *       .*        * 

(3)  Minor  amendments  required  by 
§  1.65  of  this  chapter  must  be  filed  no 
later  than  thirty  (30)  days  after  public 
notice  announcing  the  results  of  the 
competitive  bidding  process.  ' 


PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
309,  and  332,  unless  otherwise  noted. 

2.  The  following  sections  of  part  24 
are  amended  by  removing  the  term 

"FCC  Form  401"  and  adding,  in  its 
place,  the  term  "FCC  Form  600": 

(a)  24.307; 

(b)  24.406(b): 

(c)  24.409(b); 

(d)  24.413(a).  introductory  text; 

(e)  24.426(a); 

(f)  24.427(b); 
(b)  24.707; 
(h)  24.806(b); 
(i)  24.809(b); 

(i)  24.813(a),  introductory  text; 
(k)  24.826(a);  and 
(1)  24.827(b). 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  and  332. 48 
Stat.  1066, 1082,  as  amended;  47  U.S.C.  154, 
303,  and  332,  unless  otherwise  noted. 

2.  Section  90.5  is  amended  by 
redesignating  paragraphs  (h)  through  (k) 
as  paragraphs  (i)  through  (1)  and  adding 
a  new  paragraph  (h)  to  read  as  follows: 

§  $0.5    Other  applicable  rule  parts. 

*  •        *        •        • 

(h)  Part  20  of  this  chapter  contains 
rules  relating  to  commercial  mobile 
radio  services. 

*  •        «        *        • 

3.  Section  90.75  is  amended  by 
revising  paragraph  (a),  introductory  text, 
and  the  third  sentence  of  paragraph 
(c)(lO)  to  read  as  follows: 

§  90.75    B  usiness  Radio  Service. 

(a)  Eligibility.  Persons  primarily 
engaged  in  any  of  the  following 
activities  are  eligible  to  hold 
authorizations  in  the  Business  Radio 
Service  to  provide  commercial  mobile 
radio  service  as  defined  in  part  20  of 
this  chapter  or  to  operate  stations  for 
transmission  of  communications 
necessary  to  such  activities  of  the 
licensee: 

*  •        •        •        * 

(c)*  *  * 

(10)  *  *  •  Licensees  may  provide 
one-way  paging  communications  on  this 
frequency  to  individuals,  persons 
eligible  for  licensing  under  subpart  B,  C, 
D,  or  E  of  this  part,  to  representatives  of 
Federal  Government  agencies,  and 
foreign  governments  and  their 
representatives. 
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4.  Section  90.115  is  revised  to  read  as 
follows: 

§  90. 1 1 5    Foreign  government  and  alien 
eligibility. 

(a)  No  station  authorization  in  the 
radio  services  governed  by  this  part 
shall  be  granted  to  or  held  by  a  foreign 
government  or  its  representative. 

(b)  No  station  authorization  in  the 
radio  services  governed  by  this  part 
shall  be  granted  to  or  held  by  an  entity 
providing  or  seeking  to  provide 
commercial  mobile  radio  services 
(except  such  entities  meeting  the 
requirements  of  §  20.9(c)  of  this  chapter) 
if  such  entity  is: 

(1)  An  alien  or  the  representative  of 
any  alien; 

(2)  A  corporation  organized  under  the 
laws  of  any  foreign  government; 

(3)  A  corporation  of  which  any  officer 
or  director  is  an  alien  or  of  which  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country; 

(4)  A  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  any  officer  or  more 
than  one-fourth  of  the  directors  are 
aliens,  or  of  which  more  than  one-fourth 
of  the  capital  stock  is  owned  of  record 
or  voted  by  aliens,  their  representatives, 
or  by  a  foreign  government  or 
representative  thereof,  or  by  any 
corporation  organized  under  the  laws  of 
a  foreign  country,  if  the  Commission 
finds  that  the  public  interest  will  be 
served  by  the  refusal  or  revocation  of 
such  license. 

5.  Section  90.119  is  revised  to  read  as 
follows: 

§90.119    Application  forms. 

The  following  application  forms  shall 
be  used — 
(a)  Form  600  shall  be  used  to  apply: 

(1)  For  new  base,  fixed,  or  mobile 
station  authorizations  governed  by  this 
part. 

(2)  For  system  authorizations,  where 
the  system  meets  the  requirements  of 
§90.117. 

(i)  Application  for  a  radio  system  may 
be  submitted  on  a  single  Form  600. 

(ii)  If  the  control  station(s)  will 
operate  on  the  same  frequency  as  the 
mobile  station,  and  if  the  height  of  the 
control  station(s)  antenna{s)  will  not 
exceed  6.1  meters  (20  feet)  above  ground 
or  an  existing  man-made  structure 
(other  than  an  antenna  structure),  there 
is  no  limit  on  the  number  of  such 
stations  which  may  be  authorized. 
Appropriate  items  on  Form  600  shall  be 
completed  showing  the  frequency,  the 


station  class,  the  total  number  of  control 
stations,  the  emission,  and  the  output 
power  of  the  highest  powered  control 
station.  Applicants  for  all  control 
stations  in  the  470-512  MHz  band  must 
furnish  the  information  requested  in  the 
relevant  items  in  Form  600. 
(S)  For  modification  or  for 
modification  and  renewal  of  an  existing 
authorization.  See  §90.135. 

(4)  For  the  Commission's  consent  to 
the  assignment  of  an  authorization  to 
another  person  or  entity,  except  for 

■  authorization  to  provide  commercial 
mobile  radio  service.  In  addition,  the 
application  shall  be  accompanied  by  a 
letter  from  the  assignor  setting  forth  his 
or  her  desire  to  assign  all  right,  title,  and 
interest  in  and  to  such  authorization, 
stating  the  call  sign  and  location  of  the 
station,  and  stating  that  the  assignor  will 
submit  his  or  her  current  station 
authorization  for  cancellation  upon 
completion  of  the  assignment.  Form 
1046  may  be  used  in  lieu  of  this  letter. 

(5)  For  reinstatement  of  an  expired 
license.  See  also  paragraphs  (b)(1)  and 
(e)  of  this  section. 

(b)  Form  405-A  shall  be  used  to: 

(1)  Apply  for  license  reinstatement  or 
renewal  if  the  reinstatement  or  renewal 
does  not  involve  the  modification  of  the 
station  or  system  license. 

(2)  Notify  the  Commission  of  a  change 
in  the  licensee's  name  or  mailing 
address  that  occurs  during  the  license 
term.  See  §  90.135(b). 

(3)  Notify  the  Commission  that  the 
licensee  has  discontinued  station 
operation  and  wishes  to  cancel  the 
license.  See  §90.157. 

(c)  Form  490  shall  be  used  whenever 
it  is  proposed  that  a  licensee  for  a 
commercial  mobile  radio  service  in  this 
part  change,  as  by  transfer  of  stock 
ownership,  the  control  of  a  corporate 
licensee  or  for  the  Commission's 
consent  to  an  assignment  of  an 
authorization  to  another  person  or 
entity. 

(d)  Form  572,  Temporary  PermTt  to 
Operate  a  Part  90  Radio  Station,  should 
be  properiy  executed  if  the  applicant  is 
eligible  and  desires  to  operate  his  or  her 
station  pending  the  processing  of  his  or 
her  formal  application.  See  also 
§§90.159,  and  90.657. 

(e)  Form  574-R  shall  be  used  to  apply 
for  renewal  of  an  existing  authorization 
and  may  be  used  to  apply  for 
reinstatement  of  an  expired  license,  if 
the  renewal  or  reinstatement  does  not 
involve  the  modification  of  the  station 
or  system  license.  (Form  574-R  is 
generated  by  the  Commission  and 
mailed  to  the  licensee  prior  to  the 
expiration  of  the  license  term.) 
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6.  Section  90.131  is  amended  by 
adding  introductory  text  before 
paragraph  (a)  to  read  as  follows: 

§  90. 1 31    Amefldment  or  dismissal  of 
applications. 

This  rule  governs  all  applications 
relating  to  radio  services  in  this  part, 
including  applications  filed  by  entities 
meeting  the  requirements  of  §  20.9(c)  of 
this  chapter,  except  appHcations 
concerning  facilities  used  to  provide 
commercial  mobile  radio  services, 
which  are  governed  by  §  90.161. 

7.  Section  90.135  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§90.135    ModHicatien  Of  license. 

*        •        *        *        • 

(c)  Unless  specifically  exempted  in 
§90.175,  requests  for  modifications 
listed  in  paragraph  (a)  of  this  section 
must  be  submitted  on  Form  600  to  the 
applicable  frequency  coordinator. 

8.  Section  90.145  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  and  adding  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§  90. 1 45    Special  temporary  auttiority. 

***** 

(c)  Requests  for  special  temporary 
authority  to  operate  as  a  private  mobile 
radio  service  provider  for  periods 
exceeding  180  days  require  evidence  of 
frequency  coordination.*  *  * 

(d)  A  request  for  special  temporary 
authority  to  operate  a  commercial 
mobile  radio  facility  under  this  part  may 
be  granted  without  being  listed  in  a 
Public  Notice,  or  prior  to  thirty  (30) 
days  after  such  listing,  if: 

(1)  The  STA  is  to  be  valid  for  thirty 
(30)  days  or  less  and  the  applicant  does 
not  plan  to  file  an  application  for 
regular  authorization  of  the  subject 
operation; 

(2)  The  STA  is  to  be  valid  for  sixty 
(60)  days  or  less,  pending  the  filing  of 
an  application  for  regular  authorization 
of  the  subject  operation; 

(3)  The  STA  is  to  allow  interim 
operation  to  facilitate  completion  of 
authorized  construction  or  to  provide 
substantially  the  same  service  as 
previously  authorized;  or 

(4)  The  STA  is  made  upon  a  finding 
that  there  are  extraordinary 
circumstances  requiring  operation  in  the 
public  interest  and  that  delay  in  the 
institution  of  such  service  would 
seriously  prejudice  the  public  interest. 

(e)  The  Conunission  may  grant  STAs 
to  operate  a  commercial  mobile  radio 
facility  for  a  period  not  to  exceed  one 
'hundred  eighty  (180)  days  under  the 
provisions  of  Section  309(f)  of  the 


Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(f),  if 
extraordinary  circumstances  so  require, 
and  pending  the  filing  of  an  application 
for  regular  operation.  The  Commission 
may  grant  extensions  for  an  additional 
period  of  up  to  one  hundred  eighty 
(180)  days,  but  the  applicant  must  show 
that  extraordinary  circumstances 
warrant  such  an  extension. 

9.  Section  90.149  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  90.149    License  term. 

(a)  Licenses  for  stations  authorized 
under  this  part  will  be  issued  for  a  term 
not  to  exceed  five  (5)  years  firom  the  date 
of  the  original  issuance,  modification,  or 
renewal,  except  that  the  license  term  for 
stations  licensed  as  commercial  mobile 
radio  service  on  220-222  MHz,  929-930 
MHz  paging.  Business  Radio,  and  SMR 
frequencies  shall  be  ten  (10)  years. 
Licensees  shall  have  an  additional  thirty 
(30)  days  after  the  expiration  of  the 
license  term  to  apply  for  reinstatement 
of  expired  licenses. 
***** 

10.  Section  90.153  is  amended  by 
adding  a  last  sentence  to  the  existing 
paragraph,  and  adding  paragraphs  (a), 
(b),  (c)  and  (d)  to  read  as  follows: 

§  90. 1 53    Transfer  or  assignment  of  station 
authorization. 

*   *   *  The  assignee  is  responsible  for 
ascertaining  that  the  station  facilities  are 
and  will  remain  in  compliance  with  the 
terms  and  conditions  of  the 
authorization  to  be  assigned. 

(a)  Application  required.  The  assignor 
or  transferor  of  a  commercial  mobile 
radio  license  under  this  part  must  file 
an  application  for  approval  of 
assignment  or  transfer  of  control 
(Commission  Form  490).  In  the  case  of 
involuntary  assignment,  such 
application  must  be  filed  no  later  than 
thirty  (30)  days  after  the  event  causing 
the  assignment.  The  assignee  or 
transferee  must  file  a  report  qualifying 

it  as  a  commercial  mobile  radio  provider 
(Commission  Form  430)  unless  a  current 
report  is  already  on  file  with  the 
Commission. 

(b)  Notification  of  completion. 
Assignments  and  transfers  of  control  of 
comniercial  mobile  radio  licenses  must 
be  completed  within  sixty  (60)  days  of 
Commission  approval.  The  assignee  or 
transferee  must  notify  the  Commission 
by  letter  of  the  date  of  completion  of  the 
assignment  or  transfer  of  control.  If  an 
assignment  or  transfer  of  control  is  not 
completed  within  this  time,  the  assignor 
or  transferor  must  so  notify  the 
Commission  by  letter,  and  the  assignee 
or  transferee  must  submit  the 
authorization(s)  to  the  Commission  for 


cancellation  or  request  an  extension  of 
time  to  complete  the  assignment  or 
transfer  of  control.  If  the  assignment  or 
transfer  of  control  is  not  completed,  the 
authorization(s)  remain  with  the 
assignor  or  transferor. 

(c)  Partial  assignment  of 
authorization.  If  the  authorization  for 
some,  but  not  all,  of  the  facilities  of  a 
commercial  mobile  radio  station  is 
assigned  to  another  party,  voluntarily  or 
involuntarily,  such  action  is  a  partial 
assignment  of  authorization. 

(1)  To  request  Commission  approval 
of  a  partial  assignment  of  authorization, 
the  following  must  be  filed  in  addition 
to  the  forms  required  by  paragraph  (a) 
of  this  section: 

(i)  The  assignor  must  notify  the 
Commission  (Commission  Form  600)  of 
the  facilities  to  be  deleted  from  its 
authorization  upon  completion  of  the 
assignment. 

(ii)  The  assignee  must  apply  for 
authority  (Commission  Form  600)  to 
operate  a  new  station  including  the 
facilities  for  which  authorization  is 
assigned,  or  to  modify  the  assignee's 
existing  station  to  include  the  facilities 
for  which  authorization  was  assigned. 

(2)  Partial  assignments  must  be 
completed  within  sixty  (60)  days  of 
Commission  approval.  If  an  approved 
partial  assignment  is  not  completed 
within  this  time,  the  assignor  must 
notify  the  Commission  (Commission 
Form  600),  and  the  assignee  n.ast 
submit  the  authorization(s)  to  the 
Commission  for  cancellation  or  request 
an  extension  of  time  to  complete  the 
assignment.  If  the  assignment  is  not 
completed,  the  authorization(s)  remain 
with  the  assignor. 

(d)  Limitations.  The  Commission  may 
deny  applications  for  assignment  of 
authorization  or  consent  to  transfer  of 
control  of  a  commercial  mobile  radio 
license  if: 

(1)  The  Commission  is  unable  to  make 
the  public  interest  determinations 
required  under  the  Communications  Act 
with  respect  to  both  parties  to  the 
assignment  or  transfer;  or 

(2)  The  authorization  was  obtained  for 
the  principal  purpose  of  speculation  or 
profitable  resale,  rather  than  provision 
of  commercial  mobile  radio  services  to 
the  public. 

11.  Section  90.155  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§90.155    Time  in  wt^cti  station  must  l>e 
placed  in  operation. 

(a)  All  stations  authorized  under  this 
part,  except  stations  authorized  in  the 
220-222  MHz,  929-930  MHz  paging, 
Business  Radio,  and  SMR  services,  and 
except  as  provided  in  paragraph  (b)  of 
this  section  and  in  §§  90.629  and 
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90.631(f),  must  be  placed  in  operation 
within  eight  (8)  months  from  the  date  of 
grant  or  the  authorization  cancels 
automatically  and  must  be  returned  to 
the  Commission.  For  stations  authorized 
to  220-222  MHz,  929-930  MHz  paging. 
Business  Radio,  and  SMR  licensees,  see 
§90.167. 
***** 

12.  Section  90.159  is  amended  by 
revising  the  first  sentence  in  paragraphs 
(a),  (b),  and  (c)  to  read  as  follows: 

§  90.159    Temporary  and  conditional 
permits. 

(a)  An  applicant  for  a  license  imder 
this  part  (other  than  a  commercial 
mobile  radio  license)  utilizing  an 
already  licensed  facility  may  operate  the 
radio  station(s)  for  a  period  of  up  to  one 
hundred  eighty  (180)  days  under  a 
temporary  permit  evidenced  by  a 
properly  executed  temporary  license 
certificate  (Form  572)  after  submitting  or 
filing  a  formal  application  for  station 
licxjnse  in  accordance  with  §  90.127. 
provided  that  all  the  antennas  employed 
by  control  stations  are  6.1  meters  (20 
feet)  or  less  above  ground  or  6.1  meters 
(20  feet)  or  less  above  a  man-made 
structure  other  than  an  antenna  tower  to 
which  it  is  affixed.  *  *  * 

(b)  An  applicant  proposing  to  operate 
a  new  land  mobile  station  or  modify  an 
existing  station  below  470  MHz  or  in  the 
one-way  paging  929-930  MHz  band 
(other  than  a  commercial  mobile  radio 
service  appUcant  or  licensee  on  these 
bands)  that  is  required  to  submit  a 
frequency  recommendation  pursuant  to 
paragraphs  (a)  through  (e)  of  §  90.175 
piay  operate  the  proposed  station  during 
the  pendency  of  its  application  for  a 
period  of  up  to  one.himdred  eighty 
(ISO)  days  under  a  conditional  permit 
upon  the  filing  of  a  properly  completed 
formal  application  tJiat  complies  with 
§90.127  if  the  application  is 
accompanied  by  evidence  of  frequency 
coordination  in  accordance  with 
§§90.175  and  90.176,  and  provided  that 
the  following  conditions  are 
satisfied:  *  *   * 

(c)  An  applicant  proposing  to  operate 
an  itinerant  station  or  an  applicant 
seeking  the  assignment  of  authorization 
or.transfer  of<  control  of  a  license  for  an 
existing  station  below  470  MHz  or  in  the 
929-930  MHz  band  (other  than  a 
commercial  mobile  radio  service 
applicant  or  licensee  on  these  bands) 
may  operate  the  proposed  station  during 
the  pendency  of  the  application  for  a 
period  not  to  exceed  one  hundred  eighty 
(180)  days  under  a  conditional  permit 
upon  the  filing  of  a  properly  completed 
formal.application  that  complies  with 
§90:127.  *  ^   • 


13.  Part  90  is  amended  by  adding  a 
center  heading  and  a  note  after  §  90.159 
to  read  as  follows: 

Special  Rules  Governing  Facilities  Used 
To  Provide  Commercial  Mobile  Radio 
Services 

Note:  The  following  rules  (§  90.160  through 
§90.169)  govern  applications,  licensing,  and 
operation  of  radio  facilities  in  the  220-222 
MHz  (subpart  T),  Business  Radio  (Subpart  D). 
929-930  MHz  Paging  (subpart  F),  and 
Specialized  Mobile  Radio  (Subpart  S) 
services  that  are  used  to  provide  commercial 
mobile  radio  services  (see  §§  20.3  and  20.9  of 
this  chapter).  Compliance  with  the  rules 
relating  to  applications  and  licensing  of 
facilities  on  paging-only  channels  in  the 
Business  Radio  Service  (see  §  90.75(c)(10)) 
and  929-930  MHz  paging  channels  (see 
§  90.494(a),(b))  is  not  required  prior  to 
August  10, 1996.  Compliance  with  Section 
90.168  is  also  not  required  prior  to  August 
10. 1996  for  reclassified  commercial  mobile 
radio  service  providers  who  are  to  be 
regulated  as  private  carriers  until  August  10. 
1996  as  provided  in  the  Second  Report  and 
Order  in  ON  Docket  No.  93-252,  9  FCC  Red 
^348  (1994).  peras.  280-284.  The  licensing 
and  operation  of  radio  facilities  in  the  220- 
222  MHz  (Subpart  T),  Business  Radio 
(Subpart  D).  929-930  MHz  Paging  (Subpart 
P).  and  Specialized  Mobile  Radio  (Subpart  S) 
services  that  are  used  to  provide  commercial 
mobile  radio  services  are  also  subject  to  rules 
elsewhere  in  this  part  that  apply  generally  to 
Private  Land  Mobile  Radio  Services.  In  the 
case  of  any  conflict  between  rules  set  forth 
in  §§  90.160  through  90.169  and  other  rules 
in  this  part.  §§90.160  through  90.169  apply. 
14-23.  New  §§  90.160  through  90.169 
are  added  to  subpart  G  to  read  as 
follows: 
§90.160    Public  notice. 

Periodically,  the  Conunission  will 
issue  Public  Notices  listing  major  filings 
and  other  information  of  public 
significance  concerning  commercial 
mobile  radio  services  licensed  under 
this  part.  Categories  of  Public  Notice 
listings  are  as  follows: 

(a)  Accepted  for  filing.  Acceptance  for 
filing  of  all  appUcations  and  major 
amendments  thereto. 

(b)  Actions.  Conunission  actions  on 
pending  applications  previously  listed 
as  accepted  for  filing. 

(c)  Informative  listings.  Information 
that  the  CommissioQ,  in  its  discretion, 
beheves  to  be  of  pubUc  significance. 
Such  listings  do  not  create  any  rights  to 
file  oppositions  or  other  pleadings. 

§  90. 1 61    Amendment  or  dismissal  of 
appUcations. 

(a)  Amendment.  Pending  appUcations 
concerning  facilities  for  providing 
commercial  mobile  radio  services  may 
be  amended  as  a  matter  of  right  if  such 
applications  have  not  been  designated 
for  hearing  or  listed  in  a  Public  Notice 
for  a  random  selection  or  competitive 
bidding.process,  except  as  provided  in 


paragraphs  (a)(1)  and  (a)(2)  of  this 
section.  If  a  petition  to  deny  or  other 
formal  objection  has  been  filed,  a  copy 
of  any  amendment  (or  other  filing)  must 
be  served  on  the  petitioner.  If  the 
Commission  has  issued  a  Public  Notice 
stating  that  the  application  appears  to  be 
mutually  exclusive  with  another 
application  (or  applications),  a  copy  of 
any  amendment  (or  other  filing)  must  be 
served  on  any  such  mutually  exclusive 
applicant  (or  applicants). 

(1)  Amendments  to  applications  that 
resolve  mutual  exclusivity  may  be  filed 
at  any  time,  subject  to  the  requirements 
of  §90.162. 

(2)  Amendments  to  applications 
designated  for  hearing  may  be  allowed 
by  the  presiding  officer  and 
amendments  to  applications  selected  in 
a  random  selection  process  may  be 
allowed  by  the  Commission  for  good 
cause  shown.  In  such  instances,  a 
written  petition  demonstrating  good 
cause  must  be  submitted  and  served 
upon  the  parties  of  record. 

(b)  Dismissal.  The  Commission  may 
dismiss  any  application  for 
authorization,  assignment  of 
authorization,  or  consent  to  transfer  of 
control  of  a  commercial  mobile  radio 
facility. 

(1)  Upon  request  by  the  applicant; 
Any  applicant  may  request  that  its 
application  be  returned  or  dismissed.  A 
request  for  the  return  of  an  application 
after  it  has  been  listed  on  Public  Notice 
as  tentatively  accepted  for  filing  is 
considered  to  be  a  request  for  dismissal 
of  that  application  without  prejudice. 

(i)  If  the  applicant  requests  dismissal 
of  its  application  with  prejudice,  the 
Commission  will  dismiss  the 
application  with  prejudice. 

(ii)  If  the  appUcant  requests  dismissal 
of  its  application  without  prejudice,  the 
Commission  will  dismiss  that 
application  without  prejudice,  unless 

(A)  The  appUcation  has  been 
designated  for  comparative  hearing; 

(B)  It  has  been  selected  in  a  rancuim 
selection  process;  or 

(C)  It  is  an  application  for  which  the 
applicant  submitted  the  winning  bid  in 
a  competitive  bidding  process.  If  the 
appUcant  requests  dismissal  of  its 
appUcation  for  which  it  submitted  the 
winning  bid  in  a  competitive  bidding 
process,  the  Commission  will  dismiss 
that  appUcation  with  prejudice.  If  the 
applicant  requests  dismissal  of  its 
application  after  that  application  has 
been  designated  for  comparative  hearing 
or  selected  in  a  random  selection 
process,  it  may  submit  a  written  petition 
requesting  that  the  dismissal  be  without 
prejudice.  Such  petition  must 
demonstrate  good  cause,  comply  with 
§90.162  of  this  part,  and  be  served  upon 
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all  parties  of  record.  The  Commiission 
may  grant  such  petition  and  dismiss  the 
application  without  prejudice  or  deny 
the  petition  and  dismiss  the  application 
with  prejudice. 

(2)  If  tne  application  is  untimely  filed; 
The  Commission  may  dismiss  without 
prejudice  any  application  that  is 
prematurely  or  filed  late,  including  any 
application  filed  prior  to  the  opening 
date  or  after  the  closing  date  of  a  filing 
window,  or  after  the  cut-off  date  for  a 
mutually  exclusive  application  filing 
group. 

(3)  If  the  application  is  mutually 
exclusive  with  another  application  that 
is  selected  or  granted  in  accordance 
with  the  rules  in  this  part;  The 
Commission  may  dismiss  any  mutually 
exclusive  application: 

(i)  For  which  the  applicant  did  not 
submit  the  winning  bid  in  a  competitive 
bidding  process; 

(ii)  That  is  included  in  a  random 
selection  process  but  is  not  granted;  or 

(iii)  That  receives  comparative 
consideration  in  a  hearing  but  is  not 
granted  by  order  of  the  presiding  officer. 

(4)  For  failure  to  prosecute;  Tne 
Commission  may  dismiss  applications 
for  failure  of  the  applicant  to  prosecute 
or  for  failure  of  the  applicant  to  respond 
substantially  within  a  specified  time 
period  to  official  correspondence  or 
requests  for  additional  information. 
Such  dismissal  will  generally  be 
without  prejudice  if  the  failure  to 
prosecute  or  respond  occurred  prior  to 
designation  of  the  application  for 
comparative  hearing  or  prior  to 
selection  of  the  application  in  a  random 
selection  process,  but  may  be  with 
prejudice  in  cases  of  non-compliance 
with  §90.162.  Dismissal  will  generally 
be  with  prejudice  if  the  failure  to 
prosecute  or  respond  occurred  after 
designation  of  the  application  for 
comparative  hearing  or  after  selection  of 
the  application  in  a  random  selection 
process.  The  Commission  may  dismiss 
applications  with  prejudice  for  failure  of 
the  applicant  to  comply  with 
requirements  related  to  a  competitive 
bidding  process. 

(51  If  tne  requested  spectrum  is  not 
available;  The  Commission  may  dismiss 
any  application  that  requests  spectrum 
which  is  unavailable  because: 

(i)  It  was  previously  assigned  to 
another  licensee  on  an  exclusive  basis 
or  cannot  be  assigned  to  the  applicant 
without  causing  interference;  or 

(ii)  Reasonable  efforts  have  been  made 
to  coordinate  the  proposed  facility  with 
foreign  administrations  under 
applicable  international  agreements, 
and  an  unfavorable  response  (harmful 
interference  anticipated)  has  been 
received. 


(6)  If  the  application  is  found  to  be 
defective.  Such  dismissal  may  be 
"without  prejudice,"  meaning  that  the 
Commission  may  accept  from  the 
applicant  another  application  for  the 
same  purpose  at  any  later  time,  or  "with 
prejudice,"  meaning  that  the 
Commission  will  not  accept  from  the 
applicant  another  application  for  the 
same  purpose  for  a  period  of  one  year 
following  the  date  of  the  dismissal 
action  taken  by  the  Commission.  Unless 
otherwise  provided  in  this  part,  a 
dismissed  application  will  not  be 
returned  to  the  applicant.  The 
Commission  may  dismiss  without 
prejudice  applications  that  it  finds  to  be 
defective.  An  application  for 
authorization  or  assignment  of 
authorization  is  defective  if: 

(i)  It  is  unsigned  or  incomplete  with 
respect  to  required  answers  to 
questions,  informational  showings,  or 
other  matters  of  a  formal  character;  or 

(ii)  It  requests  an  authorization  that 
would  not  comply  with  the 
Commission's  Rules  and  does  not 
contain  a  request  for  waiver  of  these 
rule(s),  or  in  the  event  that  the 
Commission  denies  such  a  waiver 
request,  does  not  contain  an  alternative 
proposal  that  fully  complies  with  the 
rules. 

§  90.162    Agreements  to  dismiss 
applications,  amendments,  or  pleadings. 

(a)  Parties  that  have  filed  an 
application  concerning  facilities  used  to 
provide  commercial  mobile  radio 
services  that  is  mutually  exclusive  with 
one  or  more  other  applications,  and 
then  enter  into  an  agreement  to  resolve 
the  mutual  exclusivity  by  withdrawing 
or  requesting  dismissal  of  the 
application  or  an  amendment  thereto, 
must  obtain  the  approval  of  the 
Commission.  Parties  that  have  filed  or 
threatened  to  file  a  petition  to  deny, 
informal  objection,  or  other  pleading 
against  a  pending  application,  and  then 
seek  to  withdraw  or  request  dismissal 
of,  or  refrain  from  filing,  the  petition, 
either  unilaterally  or  in  exchange  for  a 
financial  consideration,  must  obtain  the 
approval  of  the  Commission. 

(b)  The  party  withdrawing  or 
requesting  dismissal  of  its  application, 
petition  to  deny,  informal  objection,  or 
other  pleading,  or  refraining  from  filing 
a  pleading,  must  submit  to  the 
Commission  a  request  for  approval  of 
the  withdrawal  or  dismissal,  a  copy  of 
any  written  agreement  related  to  the 
withdrawal  or  dismissal,  and  an 
affidavit  setting  forth: 

(1)  A  certification  that  neither  the 
party  nor  its  principals  has  received  or 
will  receive  any  money  or  other 
consideration  in  excess  of  the  legitimate 


and  prudent  expenses  incurred  in 
preparing  and  prosecuting  the 
application,  petition  to  deny,  informal 
objection,  or  other  pleading  in  exchange 
for  the  withdrawal  or  dismissal  of  the 
application,  petition  to  deny,  informal 
objection,  or  other  pleading,  or  threat  to 
file  a  pleading,  except  that  this 
provision  does  not  apply  to  dismissal  or 
withdrawal  of  applications  pursuant  to 
bona  fide  merger  agreements: 

(2)  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement;  and 

(4)  The  terms  of  any  oral  agreement 
related  to  the  withdrawal  or  dismissal  of 
the  application,  petition  to  deny, 
informal  objection,  or  other  pleading  or 
thieat  to  file  a  pleading. 

(c)  In  addition,  within  five  (5)  days  of 
the  filing  date  of  the  applicant's  or 
petitioner's  request  for  approval,  each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
setting  forth: 

(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  money  or  other  consideration 
in  excess  of  the  legitimate  and  prudent 
expenses  of  the  petitioner  in  exchange 
for  withdrawing  or  dismissing  the 
application,  petition  to  deny,  informal 
objection,  or  other  pleading;  and 

(2)  The  terms  of  any  oral  agreement 
relating  to  the  withdrawal  or  dismissal 
of  the  application,  petition  to  deny, 
informal  objection,  or  other  pleading. 

(d)  No  person  shall  make  or  receive 
any  payments  in  exchange  for 
withdrawing  a  threat  to  file  or  refraining 
from  filing  a  petition  against  an 
application.  For  purposes  of  this 
section,  reimbursement  by  an  applicant 
of  the  legitimate  and  prudent  expenses 
of  a  potential  petitioner  or  objector, 
incurred  reasonably  and  directly  in 
preparing  to  file  a  petition  to  deny,  will 
not  be  considered  to  be  payment  for 
refraining  from  filing  a  petition  to  deny 
or  an  informal  objection.  Payments 
made  directly  to  a  potential  petitioner  or 
objector,  or  a  person  related  to  a 
potential  petitioner  or  objector,  to 
implement  non-financial  promises  are 
prohibited  unless  specifically  approved 
by  the  Commission. 

(e)  For  purposes  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  must  be  executed  by  the  filing 
party,  if  an  individual,  a  partner  having 
personal  knowledge  of  the  facts,  if  a 
partnership,  or  an  officer  having 
personal  knowledge  of  the  facts,  if  a 
corporation  or  association. 

(2)  Applications,  petitions  to  deny, 
informal  objections,  and  other  pleadings 
are  deemed  to  be  pending  before  the 
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Commission  from  the  time  the 
application  or  petitfon  to  deny  is  filed 
v.'ith  the  Commission  until  such  time  as 
an  order  of  the  Commission  granting, 
denying,  or  dismissing  the  application, 
petition  to  deny,  informal  objection,  or 
other  pleading  is  no  longer  subject  to 
reconsideration  by  the  Commission  or  to 
review  by  any  court. 

(3)  "Legitimate  and  prudent 
expenses"  are  those  expenses 
reasonably  incurred  by  a  party  in 
preparing  to  file,  filing,  prosecuting 
and/or  settling  its  application,  petition 
to  deny,  informal  objection,  or  other 
pleading  for  which  reimbursement  is 
sought. 

(4)  "Other  consideration"  consists  of 
financial  Goncessions,  including,  but  not 
limited  to,  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  nonifmancial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

§  90.153    Petitions  to  deny,  responsive 
pleadings. 

Petitions  to  deny  any  major  filing 
concerning iacilities.used  to  provide 
commercialmobile  radio  sen/ices  may 
be  filed  by  parties  able  to  demonstrate 
standing  to  file  such  petitions. 
Responsive  pleadings  to  such  petitions 
may  be  filed  in  accordance  with  the 
provisions  of  this  section. 

(a)  Content  and  requirements. 
Petitions  to  deny  and  responsive 
pleadings  must: 

(t)  Clearly  identify  the  pertinent 
major  filing(s); 

(2)  Comply  writh  all  applicable 
requirements  of  §§  1.41  through  1.52  of 
this  chapter; 

(3)  Contain  specific  allegations  of  fact 
whidh,  except  for  facts  of  which  official 
notice  may  be  taken,  are  supported  by 
affidavit  of  a  parson  or  persons  with 
personal  knowledge  thereof,  and  which 
are  sufficient  to  demonstrate  that  the 
pntitioner  (or  respondent)  is  a  party  in 
iatt!n^st  and'that  a  grant  or  other 
Clumniission  action  regarding  the  major 
tiling  would  be  inconsistent  with  the 
{)uhilic  interest; 

{■i)  Be  filed  within  30  days  after  the 
data  of  the  Public  Notice  listing  the 
inajnr  filing;  and 

(3)  Contain  a  certificate  of  service 
s!iovving.that  a  copy  has  been  mailed  to 
tho  applicant  no  later  than  the  date  of 
niiijg  with  the  Commission. 

ih) 'Expansion.  Petitions  to  deny  a 
major  amendment  to  an  application  may 
raisetonly  matters  directly  jelated  to  the 
major  amendment  that  could  not  ihave 
been  raised  in  connection  with  the 
applicatian  as  originally  filed.  ThLs 
paragraph  doasmotrapplytD  petitioners 


who  gain  standing,  because  of  the  major 
amendment. 

(c)  DismissaL  The  Commission  may, 
by  letter,  dismiss  any  petition  to  deny 
a  major  filing  if  the  petition  does  not 
comply  with  the  requirements  of  this 
section  or  §90.161.  The  reason(s)  for  the 
dismissal  must  be  stated  in  the  letter. 
When  a  petition  to  deny  is  dismissed, 
any  related  responsive  pleadings  also 
are  dismissed. 

§  90.1 64    Classification  of  filings  as  major 
or  minor. 

Applications  and  amendments  to 
applications  are  classified  as  major  or 
minor  when  such  filings  concern 
facilities  used  to  provide  commercial 
mobile  radio  services.  Categories  of 
major  and  minor  filings  are  listed  in 
section  309  of  the  Communications  Act 
of  1934.  as  amended  (47  U.S.C.  309).  In 
general,  a  major  Cling  is  a  request  for  a 
Commission  action  that  has  the 
potential  to  affect  parties  other  than  the 
applicant.  The  following  are  major 
filings: 

(a)  Initial  station  authorization. 
Filings  for  an  initial  authorization  as 
defined  in  §  90.165(d)(2)  are  major. 

(b)  Onuersbip  or  control  change. 
Filings  are  major  if  they  specify  a 
substantial  change  in  beneficial 
ownership  or  control  (de  jure  or  de 
facto),  unless  such  chaiige  is 
involuntary  or  if  the  filing  merely 
amends  an  application  to  reflect  a 
change  in  ownership  or  control  that  has 
already  been  approved  by  the 
Commission. 

(c)  Renewal.  Appilications  for  renewal 
of  authorizations  are  major. 

(d)  Environmental.  Filings  are  major  if- 
they  request  authorization  for  a  facility 
that  would  have  a  significant 
environmental  effect,  as  defined  by 
§§1.1301  through  1.1319  of  this 
chapter. 

(e)  In  the  Specialized  Mobile  Radio 
Service,  in  addition  to  filings  listed  in 
paragraphs  (a)  through  (d)  of  this 
section,  filings  are  major  if  they: 

(1)  Requi'i-  a  change  in  frequency; 

(2)  Request  an  authorization  that 
would  increase  the  effective  radiated 
power  or  antenna  height  above  average 
terrain  in  any  azimuth  from  an  existing 
transmitter  authorized  to  the  filer; 

(3)  Request  an  authorization  that 
would  relocate  an  existing  fixed 
transmitter; 

(4)  Amend  a  pending  application  to 
change  a  requested  frequency; 

(5)  Amend  a  pending  application  in  a 
way  that  would  increase  the  proposed 
effective  radiatedpower  or  antenna 
height. above  average  terrain  in  any 
azimuth  t&om  .an 'existing -transmitter 
authorized  to  the  filer; 


(6)  Amend  a  pending  appHcation  tn 
change  the  location  of  a  fixed 
transmitter  firom  that  previously 
proposed  in  the  application;  or 

(7)  Amend  a  pending  application  for 
which  pre-filing  coordination  was 
required  to  change  the  technical 
proposal  substantially  from  that  which 
was  coordinated  with  other  users. 

§90.165    Procedures  for  mutually 
exclusive  applications. 

Mutually  exclusive  commercial 
mobile  radio  service  applications  are 
processed  in  accordance  with  the  rules 
in  this  section,  except  for  mutually 
exclusive  applications  for  licenses  in 
the  220-220  MHz  ser\'ice  and  the  929- 
930  MHz  Paging  service,  which  are 
processed  in  accordance  with  the  rules 
in  subpart  P  and  subpart  T  of  this  part. 

Two  or  more  pending  applications  are 
mutually  exclusive  if  the  grant  of  one 
application  would  effectively  preclude 
the  grant  of  one  or  more  of  the  others 
under  Commission  rules  governing  the 
services  involved. 

(a)  Separate  applications.  Any 
applicant  that  files  an  appUcation 
knowing  that  it  will  be  mutually 
exclusive  with  one  or  more  apphcations 
should  not  include  in  the  mutually 
exclusive  application  a  request  for  other 
channels  or  facilities  that  would  not,  by 
themselves,  render  the  application 
mutually  exclusive  with  those  other 
applications.  Instead,  the  request  for 
such  other  channels  or  facilities  should 
be  filed  in  a  separate  application. 

(b)  Filing  groups.  Pending  mutually 
exclusive  applications  are  processed  in 
filing  groups.  Mutually  exclusive 
applications  in  a  filing  group  are  given 
concurrent  consideration.  The 
Commission  may  dismiss  as  defective 
(pursuant  to  §90.162)  any  mutually 
exclusive  appIications(s)'whose  filing 
date  is  outside  of  the  date  range  for 
inclusion  in  the  GUng  group.  The  types 
of  filing  groups  used  in  day-to-day 
application  processing  are  specified  in 
paragraph  (c)(3)  of  this  section.  A  filing 
group  is  one  of  the  foliovving  tvp??: 

(1)  Renewal  filing  group.  A  :bne'A-al 
filing'group  comprises  a  limely-filcd 
appiicatiun  fur  renewal  of  an 
authorization  and  all  timely-filed 
mutually  exclusive  competing 
applications. 

(2)  Same-day  filing  group.  A  same-day 
filing  group  comprises  all  mutually 
exclusive  applications  whose  filing  date 
is  the  sameday,  which  is  normally  the 
filing  date  of  the  first-filed 
applications(d). 

(3)  Thifty-day  notice  and  cutoff  filing 
group.  A  SOodaynoficeandcut-oflf  filing 
group  compFisesmutually  B'Xchisive 
applications  whose  Tiling  date  is  no  later 
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than  thirty  (30)  days  after  the  date  of  the 
Public  Notice  listing  the  first-filed 
application(s)  (according  to  the  filing 
dates)  as  acceptable  for  filing. 

(4)  Window  filing  group.  A  window 
filing  group  comprises  mutually 
exclusive  applications  whose  filing  date 
is  within  an  announced  filing  window. 
An  aimoimced  filing  window  is  a  period 
of  time  between  and  including  two 
specific  dates,  which  are  the  first  and 
last  dates  on  which  applications  (or 
amendments)  for  a  particular  purpose 
may  be  accepted  for  filing.  In  the  case 
of  a  one-day  filing  window,  the  two 
dates  are  the  same.  The  dates  are  made 
known  to  the  pubfic  in  advance. 

(c)  Procedures.  Generally,  the 
Commission  may  grant  one  application 
in  a  filing  group  of  mutually  exclusive 
applications  and  dismiss  the  other 
application(s)  in  the  filing  group  that  are 
excluded  by  the  grant,  pursuant  to 
§90.162. 

(1)  Selection  methods.  In  selecting  the 
application  to  grant,  the  Commission 
may  use  competitive  bidding,  random 
selection,  or  comparative  hearings, 
depending  on  the  type  of  applications 
involved. 

(2)  Dismissal  of  applications.  The 
Commission  may  dismiss  any 
application  in  a  filing  group  that  is 
defective  or  otherwise  subject  to 
dismissal  under  §90.162,  either  before 
or  after  employing  selection  procedures. 

(3)  Type  of  filing  group  used.  Except 
as  otherwise  provided  in  this  part,  the 
type  of  filing  group  used  in  processing 
of  two  or  more  mutually  exclusive 
applications  depends  on  the  purpose(s) 
of  the  applications. 

(i)  If  one  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal  of  an  authorization,  a 
renewal  filing  group  is  used. 

(ii)  If  any  mutually  exclusive 
application  filed  on  the  earliest  filing 
date  is  an  application  for  modification 
and  none  of  the  mutually  exclusive 
applications  is  a  timely-filed  application 
for  renewal,  a  same-day  filing  group  is 
used. 

(iii)  If  all  of  the  mutually  exclusive 
applications  filed  on  the  earliest  filing 
date  are  applications  for  initial 
authorization,  a  3G-day  notice  and  cut- 
off filing  group  is  used. 

(4)  Disposition.  If  there  is  only  one 
application  in  any  type  of  filing  group, 
the  Commission  may  grant  that 
application  and  dismiss  without 
prejudice  any  mutually  exclusive 
applications  not  in  the  filing  group.  If 
there  is  more  than  one  mutually 
exclusive  application  in  a  filing  group, 
the  Commission  disposes  of  these 
applications  as  follows: 


(i)  Applications  in  a  renewal  filing 
group.  All  mutually  exclusive 
applications  in  a  renewal  filing  group 
are  designated  for  comparative 
consideration  in  a  hearing. 

(ii)  Applications  in  a  30-day  notice 
and  cut-off  filing  group. 

(A)  If  all  of  the  mutually  exclusive 
applications  in  a  30-day  notice  and  cut- 
off filing  group  are  applications  for 
initial  authorization,  the  Commission 
administers  competitive  bidding 
procedures  in  accordance  with  subpart 
Q  of  part  1  of  this  chapter.  After  such 
procedures,  the  application  of  the 
successful  bidder  may  be  granted  and 
the  other  applications  may  be  dismissed 
without  prejudice. 

(B)  If  any  of  the  mutually  exclusive 
applications  in  a  30-day  notice  and  cut- 
off filing  group  is  an  application  for 
modification  or  an  appfication  for 
facilities,  the  Commission  may  attempt 
to  resolve  the  mutual  exclusivity  by 
facilitating  a  settlement  between  the 
applicants.  If  a  settlement  is  not  reached 
within  a  reasonable  time,  the 
Commission  may  designate  all 
apphcations  in  the  filing  group  for 
comparative  consideration  in  a  hearing. 
In  this  event,  the  result  of  the  hearing 
disposes  all  of  the  applications  in  the 
filing  group. 

(iii)  Applications  in  a  same-day  filing 
group.  If  there  are  two  or  more  mutually 
exclusive  applications  in  a  same-day 
filing  group,  the  Commission  may 
attempt  to  resolve  the  mutual 
exclusivity  by  facihtating  a  settlement 
between  the  applicants.  If  a  settlement 
is  not  reached  within  a  reasonable  time, 
the  Commission  may  designate  all 
applications  in  the  filing  group  for 
comparative  consideration  in  a  hearing. 
In  this  event,  the  result  of  the  hearing 
disposes  all  of  the  applications  in  the 
filing  group. 

(iv)  Applications  in  a  window  filing 
group.  Applications  in  a  window  filing 
group  are  processed  in  accordance  with 
the  procedures  for  a  30-day  notice  and 
cut-off  filing  group  in  paragraph 
(c)(4)(ii)  of  this  section. 

(d)  Tenninology.  For  the  purposes  of 
this  section,  terms  have  the  following 
meanings: 

(1)  The  "filing  date"  of  an  application 
is  the  date  on  which  that  application 
was  received  in  a  condition  acceptable 
for  filing  or  the  date  on  which  the  most 
recently  filed  major  amendment  to  that 
appfication  was  received,  whichever  is 
later,  excluding  major  amendments  in 
the  following  circumstances: 

(i)  The  major  amendment  reflects  only 
a  change  in  ownership  or  control  found 
by  the  Commission  to  be  in  the  public 
interest; 


(ii)  The  major  amendment  as  received 
is  defective  or  otherwise  found 
unacceptable  for  filing;  or 

(iii)  The  application  being  amended 
has  been  designated  for  hearing  and  the 
Commission  or  the  presiding  officer 
accepts  the  major  amendment. 

(2)  An  "application  for  initial 
authorization"  is: 

(i)  Any  application  requesting  an 
authorization  for  a  new  system  or 
station; 

(ii)  Any  application  requesting 
authorization  for  an  existing  station  to 
operate  on  an  additional  channel,  unless 
the  additional  channel  is  for  paired  two- 
way  radiotelephone  operation,  is  in  the 
same  frequency  range  as  the  existing 
channel(s),  and  will  be  operationally 
integrated  with  the  existing  channel(s) 
such  as  by  trunking;  or 

(iii)  any  application  requesting 
authorization  for  a  new  transmitter  at  a 
location  more  than  2  kilometers  (1.2 
miles)  from  any  existing  transmitters  of 
the  applicant  licensee  on  the  requested 
channel  or  channel  block. 

(3)  An  "appfication  for  modification" 
is  any  application  other  than  an 
application  for  initial  authorization  or 
renewal. 

§  90. 1 66    Grants  of  applications. 

Applications  for  a  commercial  mobile 
radio  service  authorization  under  this 
part  may  be  granted  thirty  (30)  days 
after  the  issuance  date  of  a  Pubic  Notice 
listing  an  application  or  the  latest  filed 
major  amendment  thereto  as  acceptable 
for  filing. 

(a)  Criteria  for  grants.  The 
Commission  grants  applications  without 
a  hearing  if,  after  examination  of  the 
application  and  consideration  of  any 
petitions  or  other  pleadings  and  of  such 
other  matters  as  it  may  officially  notice, 
the  Commission  finds  that: 

(1)  A  grant  will  serve  the  public 
interest,  convenience,  and  necessity; 

(2)  There  are  no  substantial  and 
material  questions  of  fact  presented; 

(3)  The  applicant  is  eligible  and 
qualified  under  applicable  Commission 
regulations  and  policies; 

(4)  The  application  is  acceptable  for 
filing,  and  complies  with  the 
Commission  rules  and  other  applicable 
requirements; 

(5)  The  application  has  not  been 
designated  for  a  hearing  after  btfing 
selected  in  a  random  selection  process; 

(6)  There  are  no  applications  entitled 
to  comparative  consideration  with  the 
application  being  granted;  and 

(7)  Operation  of  the  proposed  station 
would  not  cause  interference  to  any 
authorized  station(s). 

(b)  Grant  of  petitioned  applications. 
The  Commission  may  grant,  without  a 


formal  hearing,  applications  against 
which  petitions  to  deny  have  been  filed. 
If  any  petition(s)  to  deny  are  pending 
[i.e.,  have  not  been  dismissed  pursuant 
to  §90.161  or  withdrawn  by  the 
petitioner)  when  an  application  is 
granted,  the  Commission  shall  deny  the 
petition(s)  and  issue  a  concise  statement 
of  the  reason(s)  for  the  denial,  disposing 
of  all  substantive  issues  raised  in  the 
petitions. 

'  (c)  Partial  and  conditional  grants.  The 
Coinmissicn  may  grant  applications  in 
part,  and/or  subject  to  conditions  other 
than  those  normally  applied  to 
autijorizations  of  the  same  type.  When 
the  Commission  does  this,  it  will  inform 
the  applicant  of  the  reasons  tlierefor, 
Such  partial  or  conditional  grants  are 
final  unless  the  Commission  revi.ses  its 
action  in  response  to  a  petition  for 
recoasideration.  Such  petitions  for 
reconsideration  must  be  filed  by  the 
applicant  within  thirty  days  after  the 
date  of  the  letter  or  order  stating  the 
reasons  for  the  partial  or  conditional 
grant,  and  must  reject  the  partial  or 
conditional  grant  and  return  the 
instrument  of  authorization. 

(dj  Designation  for  hearing.  The 
Commission  may  designate  applications 
for  a  hearing,  specifying  with 
particularity  the  matters  in  issue,  if, 
after  consideration  of  the  application, 
any  petitions  or  other  pleadings,  and 
other  matters  which  it  may  officially 
notice,  the  Commission  is  unable  to 
make  one  or  more  of  the  findings  listed 
in  paragraph  (a)  of  this  section.  The 
Commission  may  grant,  deny,  or  take 
other  action  with  respect  to  applications 
designated  for  a  hearing. 

§  90.167    Time  in  wtiich  a  station  must 
commence  service. 

(a)  Unless  otherwise  specified  in  this 
part,  all  220-222  MHz.  private  carrier 
paging.  Business  Radio,  and  SMR 
licensees  must  commence  service 
within  twelve  (12)  months  from  the  date 
of  grant  or  the  authorization  cancels 
automatically  and  must  be  returned  to 
the  Commission. 

(b)  For  purposes  of  this  section,  a 
station  licensed  to  provide  commercial 
mobile  radio  service  is  not  considered  to 
have  commenced  service  unless  it 
provides  service  to  at  least  one 
unaffiliated  party. 

(c)  Application  for  extension  of  time 
to  commence  service  may  be  made  on 
Commission  Form  600.  Extensions  of 
time  must  be  filed  prior  to  the 
expiration  of  the  construction  period. 
Extensions  will  be  granted  only  if  the 
licensee  shows  that  the  failure  to 
commence  service  is  due  to  causes 
beyond  his  or  her  control.  No  extensions 
will  be  granted  for  delays  caused  by  lack 


of  financing,  lack  of  site  availabifity,  for 
the  assignment  or  transfer  of  control  of 
an  authorization,  or  for  failure  to  timely 
order  equipment.  If  the  licensee  orders 
equipment  within  90  days  of  the  license 
grant,  a  presumption  of  due  diligence  is 
created. 

(d)  An  application  for  modification  of 
an  authorization  (under  construction)  at 
the  existing  location  does  not  extend  the 
initial  construction  period.  If  additional 
time  to  commence  service  is  required,  a 
request  for  such  additional  time  must  be 
submitted  on  Commission  Form  600, 
either  separately  or  in  conjunction  with 
the  submission  of  the  Commission  Form 
600  requesting  modification. 

§  90.1 68    Equal  employment  opportunities. 

Commercial  Mobile  Radio  Services 
licensees  shall  afford  equal  opportunity 
in  employment  to  all  qualified  persons, 
and  personnel  must  not  be 
discriminated  against  in  employment 
because  of  sex,  race,  color,  religion,  or 
national  origin. 

(a)  Equal  employment  opportunity 
program.  Each  licensee  shall  establish, 
maintain,  and  carry  out  a  positive 
continuing  program  of  specific  practices 
designed  to  assure  equal  opportunity  in 
every  aspect  of  employment  policy  and 
practice. 

(1)  Under  the  terms  of  its  program, 
each  licensee  shall: 

(i)  Define  the  responsibility  of  each 
level  of  management  to  insure  a  positive 
application  and  vigorous  enforcement  of 
the  policy  of  equal  opportunity,  and 
establish  a  procedure  to  review  and 
control  managerial  and  supervisory 
performance. 

(ii)  Inform  its  employees  and* 
recognized  employee  organizations  of 
the  positive  equal  employment 
opportunity  policy  and  program  and 
enlist  their  cooperation. 

(iii)  Communicate  its  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to 
sources  of  qualified  applicants  without 
regard  to  sex,  race,  color,  religion  or 
national  origin,  and  solicit  their 
recruitment  assistance  on  a  continuing 
basis. 

(iv)  Conduct  a  continuing  campaign  to 
exclude  every  fonn  of  prejudice  or 
discrimination  based  upon  sex,  race, 
color,  religion,  or  national  origin,  from 
the  licensee's  personnel  policies  and 
practices  and  working  conditions. 

(v)  Conduct  a  continuing  review  of  job 
structure  and  employment  practices  and 
adopt  positive  recruitment,  training,  job 
design  and  other  measures  needed  in 
order  to  insure  genuine  equality  of 
opportunity  to  participate  fully  in  all 
organizational  units,  occupations  and 
levels  of  responsibility. 


(2)  The  program  must  reasonably 
address  specific  concerns  through 
policies  and  actions  as  set  forth  in  this 
paragraph,  to  the  extent  that  they  are 
appropriate  in  consideration  of  ficensee 
size,  location  and  other  factors. 

(i)  To  assure  nondiscrimination  in 
recruiting. 

(A)  Posting  notices  in  the  licensee's 
offices  informing  applicants  for 
employment  of  their  equal  emplojTnent 
rights  and  their  right  to  notify  the  Equal 
Employment  Opportunity  Commission 
(EEOC),  the  Federal  Communications 
Commission  (Commission),  or  other 
appropriate  agency.  Where  a  substantial 
number  of  applicants  are  Spanish- 
sumamed  Americans,  such  notice 
should  be  posted  in  both  Spanish  and 
English. 

(B)  Placing  a  notice  in  bold  type  on 
the  employment  application  informing 
prospective  employees  that 
discrimination  because  of  sex,  race, 
color,  religion,  or  national  origin  is 
prohibited,  and  that  they  may  notify  the 
EEOC,  the  Commission,  or  other 
appropriate  agency  if  they  believe  they 
have  been  discriminated  against. 

(C)  Placing  employment 
advertisements  in  media  which  have 
significant  circulation  among  minority 
groups  in  the  recruiting  area. 

(D)  Recruiting  through  schools  and 
colleges  with  significant  minority  group 
enrollments. 

(E)  Maintaining  systeniatic  contacts 
with  minority  and  human  relations 
organizations,  leaders  and 
spokespersons  to  encourage  referral  of 
qualified  minority  or  female  appUcants. 

(F)  Encouraging  present  employees  to 
refer  minority  or  female  applicants. 

(G)  Making  knowTi  to  the  appropriate 
recruitment  sources  in  the  employer's 
immediate  area  that  qualified  minority 
members  are  being  sought  for 
consideration  whenever  the  licensee 
hires. 

(ii)  To  assure  nondiscrimination  in 
selection  and  hiring. 

(A)  Instructing  employees  of  the 
licensee  who  make  hiring  decisions  that 
all  applicants  for  all  jobs  are  to  be 
considered  without  discrimination. 

(B)  Where  union  agreements  exist, 
cooperating  with  the  union  or  unions  in 
the  development  of  programs  to  assure 
qualified  minority  persons  or  females  of 
equal  opportunity  for  employment,  and 
including  an  effective 
nondiscrimination  clause  in  new  or 
renegotiated  union  agreements. 

(C)  Avoiding  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  minority 
groups  or  females. 

(iii)  To  assure  nondiscriminatory 
placement  and  promotion. 
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(A)  Instructing  employees  of  the 
licensee  who  make  decisions  on 
placement  and  promotion  that  minority 
employees  and  females  are  to  be 
considered  without  discrimination,  and 
that  job  areas  in  which  there  is  little  or 
no  minority  or  female  representation 
should  be  reviewed  to  determine 
whether  this  results  from 
discrimination. 

(B)  Giving  minority  groups  and  female 
employees  equal  opportunity  for 
positions  which  lead  to  higher 
positions.  Inquiring  as  to  the  interest 
and  skills  of  all  lower-paid  employees 
with  respect  to  any  of  the  higher-paid 
positions,  followed  by  assistance, 
counseling,  and  effective  measures  to 
enable  employees  with  interest  and 
potential  to  qualify  themselves  for  such 
positions. 

(C)  Reviewing  seniority  practices  to 
insure  that  such  practices  are 
nondiscriminatory  and  do  not  have  a 
discriminatory  effect. 

(D)  Avoiding  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  minority 
groups  or  females. 

(iv)  to  assure  nondiscrimination  in 
other  areas  of  employment  practices. 

(A)  Examining  rates  of  pay  and  fringe 
benefits  for  present  employees  with 
equivalent  duties  and  adjusting  any 
inequities  found. 

(B)  Providing  opportunity  to  perform 
overtime  work  on  a  basis  that  does  not 
discriminate  against  qualified  minority 
groups  or  female  employees. 

(b)  EEO  statement.  Each  licensee 
having  sixteen  (16)  or  more  full-time 
employees  shall  file  with  the 
Commission,  no  later  than  May  31st 
following  the  grant  of  that  licensee's 
first  Commercial  Mobile  Radio  Services 
authorization,  a  statement  describing 
fully  its  current  equal  employment 
opportunity  program,  indicating  specific 
practices  to  be  followed  in  order  to 
assure  equal  employment  opportunity 
on  the  basis  of  sex,  race,  color,  religion, 
or  natiunal  origin  in  such  aspects  of 
empIo>  ment  practices  as  regards 
recruitment,  selection,  training, 
placement,  promotion,  pay,  working 
conditions,  demotion,  layoff,  and 
termination.  Any  licensee  having 
sixteen  (16)  or  more  full-time  employees 
that  changes  its  existing  equal 
employment  opportunity  program  shall 
file  with  the  Commission,  no  later  than 
May  31st  thereafter,  a  revised  statement 
reflecting  the  change(s). 

Note:  Commercial  mobile  radio  service 
licensees  having  sixteen  (16)  or  more  full- 
time  employees  that  do  not  have  a  current 
EEO  statement  on  file  with  the  Commission 
as  of  lanuary  2. 1995,  must  file  the  statement 


required  by  this  paragraph  no  later  than  May 
31.1995. 

(c)  Report  of  complaints  filed  against 
licensees.  Each  licensee,  regardless  of 
how  many  employees  it  has,  shall 
submit  an  annual  report  to  the 
Commission  no  later  than  May  31st  of 
each  year  indicating  whether  any 
complaints  regarding  violations  by  the 
licensee  or  equal  employment 
provisions  of  Federal,  State,  Territorial, 
or  local  law  have  been  filed  before 
anybody  having  competent  jurisdiction. 

(1)  The  report  should  state  the  parties 
involved,  the  date  filing,  the  courts  or 
agencies  before  which  the  matters  have 
been  heard,  the  appropriate  file  number 
(if  any),  and  the  respective  disposition 
or  current  status  of  any  such 
complaints. 

(2)  Any  licensee  who  has  filed  such 
information  with  the  EEOC  may  file  a 
notification  of  such  filing  with  the 
Commission  in  lieu  of  a  report. 

(d)  Complaints  of  violations  of  Equal 
Employment  Programs.  Complaints 
alleging  employment  discrimination 
against  a  common  carrier  licensee  are 
considered  by  the  Commission  in  the 
following  manner: 

(1)  If  a  complaint  raising  an  issue  of 
discrimination  is  received  against  a 
licensee  who  is  within  the  jurisdiction 
of  the  EEOC,  it  is  submitted  to  that 
agency.  The  Commission  maintains  a 
liaison  with  that  agency  that  keeps  the 
Commission  informed  of  the  disposition 
of  complaints  filed  against  common 
carrier  licensees. 

(2)  Complaints  alleging  employment 
discrimination  against  a  common  carrier 
licensee  who  does  not  fall  under  the 
jurisdiction  of  the  EEOC  but  is  covered 
by  appropriate  enforceable  State  law,  to 
which  penalties  apply,  may  be 
submitted  by  the  Commission  to  the 
respective  State  agency. 

(3)  Complaints  alleging  employment 
discrimination  against  a  common  carrier 
licensee  who  does  not  fall  under  the 
jurisdiction  of  the  EEOC  or  an 
appropriate  State  law,  are  a(  corded 
appropriate  treatment  by  the 
Commission. 

(4)  The  Commission  will  consult  with 
the  EEOC  on  all  matters  relating  to  the 
evaluation  and  determination  of 
compliance  by  the  common  carrier 
licensees  with  the  principles  of  equal 
employment  as  set  forth  herein. 

(5)  Complaints  indicating  a  general 
pattern  of  disregard  of  equal 
employment  practices  which  are 
received  against  a  licensee  that  is 
required  to  file  an  employment  report  to 
the  Commission  under  §  1.815(a)  of  this 
chapter  are  investigated  by  the 
Commission. 


(e)  Commission  records.  A  copy  of 
every  annual  employment  report,  equal 
employment  opportunity  program 
statement,  reports  on  complaints 
regarding  violation  of  equal 
employment  provisions  of  Federal, 
State,  Territorial,  or  local  law,  and 
copies  of  all  exhibits,  letters,  and  other 
documents  filed  as  part  thereof,  all 
amendments  thereto,  all  correspondence 
between  the  licensee  and  the 
Commission  pertaining  to  the  reports 
after  they  have  been  filed  and  all 
documents  incorporated  therein  by 
reference,  are  open  for  public  inspection 
at  the  offices  of  the  Commission. 

(0  Licensee  records.  Each  licensee 
required  to  file  annual  employment 
reports  (pursuant  to  §  1.815(a)  of  this 
chapter),  equal  employment  opportunity 
program  statements,  and  annual  reports 
on  complaints  regarding  violations  of 
equal  employment  provisions  of 
Federal,  State,  Territorial,  or  local  law 
shall  maintain  for  public  inspection  a 
file  containing  a  copy  of  each  such 
report  and  copies  of  all  exhibits,  letters, 
and  other  documents  filed  as  part 
thereto,  all  correspondence  between  the 
licensee  and  the  Commission  pertaining 
to  the  reports  after  they  have  been  filed 
and  all  documents  incorporated  therein 
by  reference.  The  documents  must  be 
retained  for  a  period  of  two  (2)  years. 

§  90.1 69    Construction  prior  to  grant  of 
application. 

Applicants  may  construct  facilities 
prior  to  grant  of  their  applications, 
subject  to  the  provisions  of  this  section, 
but  must  not  operate  such  facilities  until 
the  Commission  grants  an  authorization. 
If  the  conditions  stated  in  this  section 
are  not  met,  applicants  must  not  begin 
to  construct  facilities. 

(a)  When  applicants  may  begin 
construction.  An  applicant  may  begin 
construction  of  a  facility  thirty-five  (35) 
days  after  the  date  of  the  Public  Notice 
listing  the  application  for  that  facility  as 
acceptable  for  filing. 

(b)  Notification  to  stop.  If  the 
Commission  for  any  reason  determines 
that  construction  should  not  be  started 
or  should  be  stopped  while  an 
application  is  pending,  and  so  notifies 
the  applicant,  orally  (followed  by 
written  confirmation)  or  in  writing,  the 
applicant  must  not  begin  construction 
or,  if  construction  has  begun,  must  stop 
construction  immediately. 

(c)  Assumption  of  risk.  Applicants 
that  begin  construction  pursuant  to  this 
section  before  receiving  an 
authorization  do  so  at  their  own  risk 
and  have  no  recourse  against  the  United 
States  for  any  losses  resulting  from: 

(1)  Applications  that  are  not  granted; 


(2)  Errors  or  delays  in  issuing  Public 
Notices; 

(3)  Having  to  alter,  relocate,  or 
dismantle  the  facility;  or 

(4)  Incurring  whatever  costs  may  be 
necessary  to  bring  the  facility  into 
compliance  with  applicable  laws,  or 
Commission  rules  and  orders. 

(d)  Conditions.  Except  as  indicated, 
all  pre-grant  construction  is  subject  to 
the  following  conditions: 

(1)  The  application  is  not  mutually 
exclusive  with  any  other  application; 

(2)  No  petitions  to  deny  the 
application  have  been  filed; 

(3)  The  application  does  not  include 
a  request  for  a  waiver  of  one  or  more 
Commission  rules; 

(4)  For  any  construction  or  alteration 
that  would  exceed  the  requirements  of 
§  17.7  of  this  chapter,  the  licensee  has 
notified  the  appropriate  Regional  Office 
of  the  Federal  Aviation  Administration 
(FAA  Form  7460-1).  filed  a  request  for 
antenna  height  clearance  and 
obstruction  marking  and  lighting 
specifications  (FCC  Form  854)  with  the 
Commission; 

(5)  The  applicant  has  indicated  in  the 
application  that  the  proposed  facility 
would  not  have  a  significant 
environmental  effect,  in  accordance 
with  §§  1.1301  through  1.1319  of  this 
chapter;  and, 

(6)  Under  applicable  international 
agreements  and  rules  in  this  part, 
individual  coordination  of  the  proposed 
channel  assignment(s)  with  a  foreign 
administration  is  not  required. 

24.  Section  90.179  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  90.179    Shared  use  of  radio  stations. 

***** 

(g)  The  provisions  of  this  section  do 
not  apply  to  licensees  authorized  to 
provide  commercial  mobile  radio 
service  under  this  part. 

25.  Section  90.403  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  90.403    General  operating  requirements. 

***** 

(c)  Except  for  stations  that  have  been 
granted  exclusive  channels  under  this 
part  and  that  are  classified  as 
commercial  mobile  radio  service 
providers  pursuant  to  part  20  of  this 
chapter,  each  licensee  must  restrict  all 
transmissions  to  the  minimum  practical 
transmission  time  and  must  employ  an 
efficient  operating  procedure  designed 
to  maximize  tht  utilization  of  the 
spectrum. 
***** 

26.  Section  90.405  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  90.405    Permissible  communications. 

***** 

(b)  The  provisions  contained  in 
paragraph  (a)  of  this  section  do  not 
apply  where  a  single  base  station 
licensee  has  been  authorized  to  use  a 
channel  above  470  MHz  on  an  exclusive 
basis,  or  to  stations  licensed  under  this 
part  that  are  classified  as  CMRS 
providers  under  part  20  of  this  chapter. 

27.  Section  90.415  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§90.415    Prohibited  uses. 

***** 

(b)  Render  a  communications 
common  carrier  service,  except  for 
stations  in  the  Special  Emergency  Radio 
Service  providing  communications 
standby  facilities  under  §  90.49. 
operational  fixed  stations  licensed  in 
the  Railroad  Radio  Service  handling 
public  telegraph  messages  as  agents  of 
telegraph  common  carriers  in  tJose 
instances  where  such  public  telegraph 
service  cannot  be  provided  through 
other  railroad  facilities,  and  stations 
licensed  under  this  part  in  the  SMR. 
private  carrier  paging.  Business  Radio, 
or  220-222  MHz  services. 

28.  Section  90.425  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§90.425    Station  identification. 

***** 

(e)  Special  provisions  for  stations 
licensed  under  this  part  that  are 
classified  as  CMRS  providers  under  part 
20  of  this  chapter. 

(1)  Station  identification  will  not  be 
required  for  929-930  MHz  nationwide 
paging  licensees  and  MTA-based  SMR 
licensees.  All  other  CMRS  stations  will 
be  required  to  comply  with  the  station 
identification  requirements  of 
paragraphs  (a)  through  (d)  of  this 
section. 

(2)  CMRS  stations  subject  to  a  station 
identification  requirement  will  be 
permitted  to  use  a  single  call  sign  for 
commonly  owned  facilities  that  are 
operated  as  part  of  a  single  system.  The 
call  sign  must  be  transmitted  each  hour 
within  five  minutes  of  the  hour,  or  upon 
completion  of  the  first  transmission 
after  the  hour. 

(3)  CMRS  stations  granted  exclusive 
channels  may  transmit  their  call  signs 
digitally.  The  station  licensee  must 
provide  the  Commission  with 
information  sufficient  to  decode  the 
digital  transmission  to  ascertain  the 
transmitted  call  sign. 

29.  Section  90.437  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§90.437    Posting  station  licenses. 


(b)  Entities  authorized  under  this  part 
must  make  available  either  a  clearly 
legible  photocopy  of  the  authorization 
for  each  base  or  fixed  station  at  a  fixed 
location  at  every  control  point  of  the 
station  or  an  address  or  location  where 
the  current  authorization  may  be  found. 

(c)  Entities  operating  under  a 
temporary  permit  authorized  in 
accordance  with  §90.159  shall  post  an 
executed  copy  of  the  Form  572  at  every 
control  point  of  the  system  or  an 
address  or  location  where  the  current 
executed  copy  may  be  found. 
*        *        «        •        » 

30.  Section  90.449  is  revised  to  read 
as  follows:  , 

§  90.449    Answers  to  official 
communications  and  notices  of  violation. 

(a)  Licensees  are  required  to  respond 
to  official  communications  with 
reasonable  dispatch  and  according  to 
the  tenor  of  the  communication.  Failure 
to  do  so  may  be  considered  by  the 
Commission  to  reflect  adversely  on  a 
person's  qualifications  to  hold 
Commission  authorizations  and  may 
also  create  liabilities  for  other  sanctions. 

(b)  Any  licensee  receiving  official 
notice  of  a  violation  of  the  terms  of  the 
Communications  Act  of  1934,  as 
amended,  any  legislative  act  or  treaty  to 
which  the  United  States  is  a  party,  or 
the  rules  and  regulations  of  the 
Commission,  shall,  within  ten  (10)  days 
from  such  receipt  or  such  other  period 

•  as  may  be  specified  by  the  Commission, 
send  a  written  answer  to  the  office  of 
the  Commission  originating  the  original 
notice.  If  an  answer  cannot  be  sent,  or 
an  acknowledgement  made,  within  such 
period,  acknowledgement  and  answer 
shall  be  made  at  the  earliest  practicable 
date  with  a  satisfactory-  explanation  of 
the  delay.  The  answer  to  each  notice 
shall  be  complete  in  itself  and  shall  not 
be  abbreviated  by  reference  to  other 
commimications  or  answers  to  other 
notices.  The  reply  shall  set  forth  the 
steps  taken  to  prevent  a  recurrence  of 
improper  operation. 

31.  Section  90.476  is  amended  by 
adding  paragraph  (c)  to  re  jd  as  follows: 

§  90.476    Interconnection  of  fixed  stations 
and  certain  mobile  stations. 

***** 

(c)  The  provisions  of  this  section  do 
not  apply  to  commercial  mobile  radio 
service  providers,  as  defined  in  part  20 
of  this  chapter. 

32.  Section  90.483  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 
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$  90.483    Permissible  methods  and 
requirements  of  interconnecting  private  and 
put>ttc  systems  of  communications. 

Interconnection  may  be  accomplished 
by  commercial  mobile  service  providers 
licensed  under  this  part  by  any 
technically  feasible  means. 
Intercormection  may  be  accomplished 
by  private  mobile  service  providers 
either  manually  or  automatically  under 
the  supervision  and  control  of  a 
transmitter  control  operator  at  a  fixed 
position  in  the  authorized  system  of 
communications  or  it  may  be 
accomplished  under  the  supervision 
and  control  of  mobile  operators,  and  is 
subject  to  the  following  provisions: 
***** 

33.  Section  90.494  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  90.494    One-way  paging  operations  in  the 
929-930  MHz  band. 


(c)  All  fiequencies  listed  in  this 
section  may  be  used  to  provide  one-way 
paging  communications  to  persons 
eligible  for  licensing  under  subpart  B,  C, 
D,  or  E  of  this  part,  representatives  of 
Federal  Government  agencies, 
individuals,  and  foreign  governments 
and  their  representatives.  The 
provisions  of  §90. 173(b)  apply  to  all 
frequencies  listed  in  this  section. 

•  ••'** 

34.  Section  90.603  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  90.603  Eligibiiity. 

■        *        *        •        • 

(c)  Any  person,  except  wireline 
telephone  common  carriers,  eligible 
under  this  part  and  proposing  to 
provide  on  a  commercial  basis  base 
station  and  ancillan,'  facilities  as  a 
Specialized  Mobile  Radio  System 
operator,  for  the  use  of  individuals. 
Federal  Government  agencies,  foreign 
governments  and  their  representatives, 
V  and  persons  eligible  for  licensing  under 
subparts  B.  C,  D.  or  E  of  this  part. 

3.5.  Si'ction  90.607  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  90.607    Supplemental  information  to  be 
furnished  by  applicants  for  facilities  under 
this  subpart 

***** 

(b)  Except  for  applicants  for  SMR 
licenses,  all  applicants  for  conventional 
radio  systems  must: 

•  *        •        •        * 

(c)  Except  for  applicants  for  SMR 
licenses,  all  applicants  for  trunked 
systems  must: 


36.  Section  90.623  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  90.623    Limitations  on  the  number  of 
frequencies  assignable  lor  conventional 
systems. 

*        •        •        •        * 

(c)  No  non-SMR  licensee  will  be 
authorized  an  additional  frequency  pair 
for  a  conventional  system  within  64 
kilometers  (40  miles)  of  an  existing 
conventional  system,  except  where: 

*      *      * 


37.  Section  90.627  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  removing  ";  or,"  and 
adding  in  its  place  "."  at  the  end  of 
paragraph  (b)(2)  and  removing 
paragraph  (b)(3)  to  read  as  follows: 

§  90.627    Limitation  on  the  numt>er  of 
frequency  pairs  that  may  be  assignable  for 
trunked  systems  and  on  the  number  of 
trunked  systems. 

***** 

(b)  No  non-SMR  licensee  will  be 
authorized  an  additional  trunked  system 
within  64  kilometers  (40  miles)  of  an 
existing  trunked  system,  except  where: 

***** 

38.  Section  90.631  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  and  revising  paragraphs  (b)  and  (c) 
to  rend  as  follows: 

§  90.631    Trunked  systems  loading, 
construction,  and  authorization 
requirements. 

(a)  Non-SMR  trunked  systems  will  be 
authorized  on  the  basis  of  a  loading 
criteria  of  one  hundred  (100)  mobile 
stations  per  channel.  *  *  * 

(b)  Each  applicant  for  a  non-SMR 
trunked  system  must  certify  that  a 
minimum  of  seventy  (70)  mobiles  for 
each  channel  authorized  will  be  placed 
into  operation  within  five  (5)  years  of 
the  initial  license  grant.  Except  for  SMR 
systems  licen.sed  in  the  806-821/851- 
866  MHz  band  and  as  indicated  in 
paragraph  (i)  of  this  section,  if  at  the  end 
of  five  (5)  years  a  trunked  system  is  not 
loaded  to  the  prescribed  levels  and  all 
channels  in  the  licensee's  category  are 
assigned  in  the  system's  geographic 
area,  authorizations  for  trunked 
channels  not  loaded  to  seventy  (70) 
mobile  stations  cancels  automatically  at 
a  rate  that  allows  the  licensee  to  retain 
one  channel  for  every  one  hundred 
(100)  mobiles  loaded,  plus  one 
additional  channel.  If  a  trunked  system 
has  channels  from  more  tlian  one 
category.  General  Category  channels  are . 
the  first  channels  considered  to  cancel 
automatically.  All  non-SMR  licensees 
initially  authorized  before  June  1, 1993, 
that  are  within  their  original  license 


term,  or  SMR  licensees  that  are  within 
the  term  of  a  two-year  authorization 
granted  in  accordance  with  paragraph  (i) 
of  this  section,  are  subject  to  this 
condition.  A  licensee  that  hps 
authorized  channels  cancelled  due  to 
failure  to  meet  the  above  loading 
requirements  will  not  be  authorized 
additional  channels  to  expand  that  same 
system  for  a  period  of  six  (6)  months 
from  the  date  of  cancellation. 

(c)  Except  for  SMK  applicants  and  as 
provided  in  paragraph  (d)  of  this 
section,  an  applicant  seeking  to  expand 
a  trunked  system  by  requesting 
additional  channels  from  the 
Commission,  or  through  intercategory 
sharing,  or  through  an  assignment,  must 
have  a  loading  level  of  seventy  (70) 
mobiles  per  channel  on  the  existing 
system  that  is  the  subject  of  the 
expansion  request. 
***** 

39.  Section  90.633  is  amended  by 
revising  paragrafkh  (a),  and  the  first 
sentence  of  paragraph  (e)  to  read  as 
follows: 

§  90.633    Conventional  systems  loading 
requirements. 

(a)  Non-SMR  conventional  systems  of 
communication  will  be  authorized  on 
the  basis  of  a  minimum  loading  criteria 
of  seventy  (70)  mobile  stations  for  each 
channel  authorized. 

*  »        *        •        • 

(e)  A  non-SMR  licensee  may  apply  for 
additional  frequency  pairs  if  its 
authorized  conventional  channel(s)  is 
loaded  to  seventy  (70)  mobiles.*  •  * 

***** 

40.  Section  90.645  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§90.645    Permissible  operations. 

***** 

(c)  Exi,-ept  for  licensees  classified  as 
CMRS  providers  under  part  20  of  this 
chapter,  only  for  the  transmission  of 
messages  or  signals  permitted  in  the 
services  is  which  the  participants  are 
eligible. 

*  *        •        «        * 

41.  Section  90.703  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§90.703    EHgibHity. 

***** 

(c)  Any  person,  except  wire  line 
telephone  common  carriers,  eligible 
under  this  part  and  proposing  to 
provide  on  a  commercial  basis  base 
station  and  ancillary  facilities  as  a 
Specialized  Mobile  Radio  System 
operator,  for  the  use  of  individuals. 
Federal  Government  agencies,  foreign 
governments  and  their  representatives, 
and  persons  eligible  for  licensing  under 
suuparts  B,  C.  D  or  E  of  this  part. 


42.  Section  90.733  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§90.733    Permissible  operations. 

(a)  •  •  • 

(3)  Except  for  licensees  classified  as 
CMRS  providers  under  Part  20  of  this 
chapter,  only  for  the  transmission  of 
mes.sages  or  signals  permitted  in  the 
services  in  which  the  participants  are 
eligible. 
***** 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101&-AA24 

Migratory  Bird  Hunting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
Contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands;  Correction 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule;  Correction. 

SUMH^ARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Ser\'ice)  is 
correcting  errors  made  in  the  September 
1. 1994.  Federal  Register  (59  FR  45588) 
on  early  seasons  and  bag  and  possession 
limits  for  certain  migratory  game  birds 
in  the  contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands.  Alabama  erroneously  selected 
season  dates  and  shooting  hours  for 
mourning  doves  in  the  North  Zone  of 
September  17-October  30  and  December 
26-January  10  firom  12  noon  to  sunset, 
and  no  dates  for  shooting  hours  of  V2 
hour  before  sunrise  to  sunset. 
EFFECTIVE  DATE:  September  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Schmidt,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  document  published 
on  September  1,  on  page  45590,  under 
Alabama,  the  mourning  dove  season 
dates  in  the  North  Zone  are  corrected  to 
read  for  shooting  hours  of  12  noon  to 
sunset  as  September  17,  October  1- 
October  30,  and  December  26-January 
10;  and  for  shooting  hours  of  V2  hour 
before  sunrise  to  sunset  as  September 


18-September  30.  The  daily  bag  and 
possession  limit  is  15. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Dated:  November  9. 1994. 

Gterge  T.  Franipton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

[Docket  No.  94111-4311;  I.D.  102494B] 

Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  Adjustment  2  to 
the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  This  rule 
implements  an  exemption  from  Federal 
gear  regulations  for  vessels  when  fishing 
in  state  waters  under  a  state  scallop 
management  program. 

EFFECTIVE  DATE:  November  16,  1994. 

ADDRESSES:  Copies  of  Amendment  4  to 
the  FMP,  and  its  regulatory  impact 
review  (RIR),  initial  regulatory 
flexibility  analysis  (IRFA),  final 
supplemental  environmental  impact 
statement  (FSEIS),  and  Framework 
Adjustment  2  are  available  from  Douglas 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097. 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection-of-information  requirements 
contained  in  this  final  rule  should  be 
sent  to  Allen  E.  Peterson,  Jr.,  Acting 
Regional  Director,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  (Attention  NOAA  Desk  Officer), 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  508- 
281-9273. 


SUPPLEMENTARY  INFORMATION: 
Backgroimd 

Amendment  4  to  the  FMP  was 
approved  on  November  5, 1993,  and 
implemented  on  March  1, 1994. 
Amendment  4  changed  the  primary 
management  strategy  from  a  meat  count 
(size)  control  to  effort  control.  The  FMP 
controls  total  fishing  effort  through 
limited  entry  and  a  .schedule  of 
reductions  in  allowable  time  at  sea. 
Supplemental  measures  include  gear 
restrictions,  limits  on  the  number  of 
crew  members,  and  vessel  restrictions. 
There  are  also  catch  limits  for  vessels 
not  in  the  limited  access  fishery  and  a 
framework  procedure  for  adjusting  all 
the  management  measures  in  the  FMP. 

This  framework  adjustment  exempts 
Federal  permit  holders  from  Federal 
gear  restrictions  when  fishing  in  state 
waters  under  a  state  management 
program  that  has  been  determined  by 
NMFS  not  to  jeopardize  the  fishing 
mortality/effort  reduction  objectives  of 
the  FMP.  The  principal  gear  restrictions 
from  which  participants  in  the  program 
are  exempted  are  minimum  ring  size 
requirements,  restrictions  on  dredge 
width,  the  use  of  chafing  gear,  ring 
configuration  and  linkage  restrictions, 
and  restrictions  on  spare  dredges  and 
nets. 

Current  state  management  measures 
in  Maine  and  Massachusetts  and  the 
restrictions  proposed  by  New 
Hampshire  have  been  determined  by 
NMFS  not  to  jeopardize  the  fishing 
mortality/effort  reduction  objectives  of 
the  FMP.  All  have  restrictions  that  are 
adequate  to  address  Federal 
conser\'ation  and  management  concerns 
because  they  have  overall  gear 
requirements  that  are  more  restrictive 
than  Federal  regulations  and  because 
they  apply  to  scallop  resources  that  are 
predominantly  in  state  waters. 
Massachusetts  and  New  Hampshire 
management  measures,  in  particular,  are 
more  restrictive  because  both  include  a 
minimum  S'A-inch  (83-mm)  ring  size 
requirement  in  addition  to  other 
restrictions  on  dredge  size.  The  Gulf  of 
Maine  and  Cape  Cod  stocks  of  sea 
scallops  are  separate  from  the  major 
stocks  on  Georges  Bank  and  in  the  Mid- 
Atlantic  area,  and  therefore  are  not 
included  in  the  rebuilding  program  for 
the  fishery.  Based  on  landings, 
approximately  80  percent  of  the  Gulf  of 
Maine  fishery  takes  place  in  state  waters 
and  its  management  is  predominately  a 
state  responsibility. 

The  purpose  of  this  action  is  to  allow 
Federal  permit  holders  to  compete  in 
the  state  waters  fishery  on  a  more 
equitable  basis  where  Federal  and  state 
laws  are  inconsistent  and  to  encourage 
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vessels  with  general  category  permits  to 
fish  under  the  exemption  program  and 
continue  to  submit  catch  and  effort  data. 
Not  implementing  an  exemption  could 
force  general  category  vessels  that  target 
scallops  to  cancel  their  Federal  permits 
and  be  exempt  from  all  Federal 
requirements,  including  reporting  of 
landings  while  Tishing  in  state  waters. 
These  vessels  are  able  to  re-apply  for  a 
general  category  permit  at  anytime. 
Conversely,  limited  access  permit 
holders  that  voluntarily  relinquish  their 
permits  can  not  re-apply. 

Without  this  exemption,  the  most 
significant  inconsistency  between  the 
requirements  of  Federal  vs.  state  sea 
scallop  fishery  permit  holders  occurs  in 
Maine.  (Maine  does  not  have  ring  size 
restrictions,  but  both  Massachusetts  and 
New  Hampshire  have  regulations  that 
are  the  same  or  are  more  restrictive  than 
Federal  regulations.)  Maine-permitted 
boats  typically  fish  with  3-inch  (76-mm) 
rings  or  smaller.  Because  the  Gulf  of 
Maine  sea  scallop  resource  normally 
consists  of  beds  of  spatfall  that  belong 
to  the  same  year  class  and  thus  all  have 
almost  the  same  shell  size,  Maine- 
permitted  boats  would  leave  few 
scallops  for  federally  permitted  vessels 
with  3V4-inch  (83-mm)  rings  or  larger. 
Under  this  gear  exemption  program, 
which  allows  Federal  permit  holders  to 
use  smaller  rings  in  state  waters,  Federal 
permit  holders  can  compete  on  an  equal 
footing  with  Maine  state-waters-only 
vessel  operators  whose  dredges  have 
rings  that  are  smaller  than  allowed 
under  Federal  regulations.  Arthough 
this  particular  inconsistency  does  not 
exist  in  Massachusetts  and  New 
Hampshire,  there  are  other  restrictions 
in  those  states  relating  to  gear  that  could 
create  a  competitive  disadvantage 
between  state  and  Federal  permit 
holders. 

The  exemption  program  also  allows 
Federal  permit  holders  to  avoid  the  cost 
of  changing  the  rings  on  existing  gear  if 
they  intend  to  use  the  gear  only  in  state 
waters. 

The  impacts  of  the  adjustment  fall 
within  the  scope  of  the  impacts 
analyzed  in  Amendment  4  to  the  FMP 
and  the  FSEIS.  The  rationale  and 
analyses  of  expected  biological  effects, 
economic  impacts,  impacts  on 
employment  are  discussed  further  in  the 
frameworic  adjustment  document  (see 
ADDRESSES). 

Comments  on  Draft  Framework  No.  2 
and  Responses 

NMFS  is  amending  the  scallop 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  4  and  codified  in  50  CFR 
part  650,  subpart  C.  The  New  England 


Fishery  Management  Council  (Council) 
followed,  the  framework  procedure 
when  making  this  adjustment  by 
developing  and  analyzing  the  actions 
over  three  Council  meetings,  on  May  11. 
June  30,  and  September  21. 1994.  The 
Council  provided  the  public  with 
advance  notice  of  both  the  proposal  and 
theanalysis,  and  the  opportunity  to     . 
comment  on  them  prior  to  and  at  the 
Council  meetings.  Upon  review  of  the 
analysis  and  public  comment  (see 
below),  the  Council  recommended  to 
the  Director,  Northeast  Region,  NMFS 
(Regional  Director),  that  the  measures 
contained  in  this  framework  adjustment 
be  published  as  a  final  rule.  The 
Regional  Director  has  agreed  with  this 
determination. 

Comment:  One  commenter  expressed 
disbelief  that  fishing  in  Maine  with  3- 
inch  (76-mm)  rings  and  a  dredge  as 
small  as  4V4  ft  (1.4  m)  would  b«  a 
violation. 

Response:  Current  regulations  would 
require  Federal  permit  holders  to 
change  the  rings  on  their  dredges  to  3V4 
inches  (83  mm)  during  the  1994-5 
season,  and  again  to  3V2  inches  (89  mm) 
in  1996,  even  if  they  were  fishing 
strictly  in  state  waters.  The  gear 
exemption  will  allow  fishermen  to 
continue  to  use  rings  smaller  than  3  V4 
inches  (83  mm)  along  with  the  dredge 
sizes  required  by  Maine  regulations. 

Comment:  There  were  two  comments 
dealing  with  keeping  track  of  vessels 
and  where  they  fish.  One  commenter 
believes  that  the  vessel  tracking  system 
(VTS)  must  be  required  to  accomplish 
this.  The  U.S.  Coast  Guard  commented 
that  it  will  be  difficult  to  determine  who 
is  fishing  inside  and  outside  of  state 
waters. 

Response:  The  VTS  is  considered  a 
potential  aid  to  enforcement  of  this 
provision  but  is  not  essential  to  its 
enforcement.  When  the  VTS 
requirement  is  implemented,  all  limited 
access  vessels  required  to  have  a  VTS 
under  a  Federal  permit  (full-time  and 
part-time  vessels)  must  use  them  while 
fishing  in  the  state  waters  exemption 
program.  Limited  access  vessels  in  the 
occasional  category  will  continue  to  be 
required  to  call  in.  but  general  permit 
holders  will  not  he  required  to  call  in 
while  in  the  state  waters  exemption 
program.  General  permit  holders  will  be 
required  to  report  landings  and  other 
data. 

The  primary  Federal  enforcemftnt 
concern  regarding  the  Gulf  of  Maine 
scallop  resource  is  that  vessels  with 
state  permits  only,  or  with  exemptions 
from  Federal  requirements,  might  fish  in 
the  Exclusive  Economic  Zone  (EEZ) 
with  gear  not  meeting  Federal 
requirements.  This  problem«exists 


whether  or  not  a  gear  exemption 
program  for  Federal  permit  holders  is 
implemented.  Also,  Federal 
enforcement  personnel  must  still 
monitor  scallop  gear  used  by  Federal 
limited  access  permit  holders.  Lists  of 
vessels  participating  in  the  exemption 
program  will  be  given  periodically  to 
enforcement  agents  to  minimize 
problems.  Therefore,  exempting  these 
vessels  should  not  create  any  additional 
enforcement  burden. 

Comment:  The  Maine  Scallopers 
Association  supported  the  exemption 
from  the  ring  size  requirements. 

Response:  The  gear  exemption 
program  responds  to  this  concern  by 
allowing  vessels  to  fish  in  state  waters 
with  gear  that  conforms  to  the 
requirements  of  state  management 
programs,  provided  that  the  exemption 
does  not  jeopardize  the  achievement  of 
the  fishing  mortality/effort  reduction 
objectives  of  the  FMP. 

Comment:  The  Maine  Scallopers 
Association  was  concerned  about  the 
cost  of  VTS  and  thought  that  it  should 
not  be  required  while  vessels  are  fishing 
in  state  waters. 

Response:  Vessels  will  not  be  required 
to  purchase  VTS  because  of  the  gear 
exemption  program.  Only  vessels  that 
will  t>e  required  to  use  VTS  in  the 
Federal  limited  access  scallop  fishery 
must  use  it  while  participating  in  the 
state  waters  fishery. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O, 
12866. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  finds  there  is 
good  cause  to  waive  prior  notice  and 
opportunity  for  comment  under  5  U.S.C. 
553(b)(B).  The  provision  of  advance 
notice  as  described  in  this  rule  and 
public  meetings  held  by  the  Council  to 
discuss  the  management  measures 
implemented  by  this  rule  provided 
adequate  prior  notice  and  opportunity 
for  public  comment  to  be  considered. 
Thus,  additional  opportunity  for  public 
comment  is  unnecessary.  Because  no 
proposed  rule  was  required,  this  action 
is  exempt  from  the  procedures  of  the 
Regulatory  Flexibility  Act.  The  AA  also 
finds  that  under  section  553(d)(1)  of  the 
Administrative  Procedure  Act,  because 
immediate  implementation  of  this  rule 
relieves  a  restriction  that  would  require 
vessels  fishing  in  state  waters  to  fish 
under  the  Federal  gear  requirements, 
there  is  no  need  to  delay  for  30  days  the 
effectiveness  of  this  regulation. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
requirements  have  been  approved  by 


OMB  under  Control  Number  0648-0202. 
The  reporting  burden  is  estimated  at  2 
minutes  per  response.  This  time 
includes  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUection-of-information  requirement, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Datnd;  November  16. 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  650  is  amended 
as  follows: 

PART  eSO-ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§650.22    [Amended] 

2.  In  §  650.22(a),  the  phrase  "DAS 
exemption  program"  is  removed  and  the 
phrase  "state  waters  exemption 
program"  is  added  in  its  place. 

3.  Section  650.27  is  revised  to  read  as 
follows: 

§  650.27    State  waters  exemption  program. 

(a)  DAS  exemption.  Any  owner  of  a 
vessel  issued  a  limited  access  scallop 
permit  under  §  650.4(a)  may  request  an 
exemption  from  the  DAS  Program,  in 
accordance  with  notification 
requirements  specified  in  paragraph  (c) 
of  this  section,  while  fishing  exclusively 
landward  of  the  outer  boundary  of  a 
state's  waters.  Any  such  exemption 
Liiinted  will  exempt  the  vessel  from  the 
IJ.^S  requirements  specified  under 

ii  650.24(c)  as  long  as  the  vessel 
complies  with  paragraphs  (c)  through  (f) 
of  tliis  section. 

(b)  Gear  restriction  exemption.  (1) 
Limited  access  permits.  Any  vessel 
issued  a  limited  access  scallop  permit 
for  which  an  exemption  has  been 
granted  pursuant  to  paragraph  (a)  of  this 
section  will  also  be  exempted  from  the 
gear  restrictions  specified  under 

§  650.21(a),  (b).  (e)(1)  and  (e)(2)  while 
fishing  exclusively  landward  of  the 
outer  boundary  of  the  waters  of  a  state 
that  has  been  listed  as  an  eligible  state 
as  specified  in  paragraph  (b)(3)  of  this 
section,  as  long  as  the  vessel  complies 


with  paragraphs  (c)  through  (f)  of  this 
section. 

(2)  General  permits.  Any  owner  of  a 
vessel  issued  a  general  scallop  permit 
shall  be  exempted  from  the  gear 
restrictions  specified  in  §  650.21(a),  (b), 
(e)(1)  and  (e)(2)  while  fishing 
exclusively  landward  of  the  outer 
boundary  of  the  waters  of  a  state  that 
has  been  listed  as  an  eligible  state  as 
specified  in  paragraph  (b)(3)  of  this 
section,  as  long  as  the  vessel  complies 
with  paragraphs  (d)  through  (f)  of  this 
section. 

(3)  State  eligibility  for  gear  exemption. 
(i)  Vessels  may  be  granted  an  exemption 
from  gear  restrictions  as  specified  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
if  such  ve-ssels  are  fishing  exclusively 
landward  of  the  outer  boundary  of  the 
waters  of  a  state  that  has  been 
determined  by  the  Regional  Director  to 
have  an  Atlantic  sea  scallop  fishery  and 
a  scallop  conservation  program  that 
does  not  jeopardize  the  fishing 
mortality/effort  reduction  objectives  of 
the  FMP. 

(ii)  State  eligibility.  The  following 
states  have  been  determined  to  have  an 
Atlantic  sea  scallop  fishery  and  a 
scallop  conservation  program  that  do 
not  jeopardize  the  fishing  mortality/ 
effort  reduction  objectives  of  the  FMP: 

(A)  Maine. 

(B)  New  Hampshire. 

(C)  Massachusetts. 

(iii)  Changes  in  state  eligibility.  The 
states  that  have  been  determined  to  be 
eligible,  as  specified  in  paragraph 
(b)(3)(ii)  of  this  section,  shall 
immediately  notify  the  Regional 
Director  of  any  changes  in  their  scallop 
conservation  program.  The  Regional 
Director  will  review  these  changes  and. 
if  a  determination  is  made  that  the 
state's  conservation  program  jeopardizes 
the  fishing  mortality/effort  reduction 
objectives  of  the  FMP  or  that  the  state 
no  longer  has  a  sea  scallop  fishery,  the 
Regional  Director  shall  publish  a  final 
rule  in  the  Federal  Register  terminating 
that  state's  elieUiility.  The  Regional 
Director  may  add  any  other  state  that  is 
determined  eligible,  as  described  in 
paragraph  (b)(3)  of  this  section,  by 
publication  of  a  final  rule  in  the  Federal 
Register. 

(c)  Notification  requirements.  (1)  ITS 
notification.  Vessel  owners  requesting  a 
state  waters  exemption  via  a  VTS  shall: 

(i)  Notify  NMFS,  via  their  VTS,  prior 
to  the  vessel's  first  trip  under  the  state 
waters  exemption  program,  that  the 
vessel  will  be  fishing  exclusively  in 
state  waters;  and 

(ii)  Notify  NMFS.  via  their  VTS.  prior 
to  the  vessel's  first  planned  trip  in  the 
EEZ,  that  the  vessel  is  to  resume  fishing 
under  the  vessel's  DAS  allocation. 


(2)  Telephone  notification.  Vessel 
owners  opting  to  request  entry  into  the 
state  waters  exemption  program  by 
phone  shall: 

(i)  Notify  NMFS  by  calling  508-281- 
9335  with  the  following  information  at 
least  7  days  prior  to  the  date  on  which 
the  exemption  is  requested: 

(A)  Owner  and  caller  name  and 
address; 

(B)  Vessel  name  and  permit  number: 
and 

(C)  Beginning  and  ending  dates  of  the 
exemption  period; 

(ii)  Remain  in  the  exemption  program 
a  minimum  of  7  days;  and 

(iii)  If  an  exemption  holder  has  been 
in  the  program  a  minimum  of  7  days 
and  wishes  to  withdraw  earlier  than  the 
designated  end  of  the  exemption  period, 
the  exemption  holder  must  notify  the 
Regional  Director  of  early  withdrawal 
from  the  program.  Notification  of 
withdrawal  is  made  by  calling  508-281- 
9335.  When  providing  notice,  the 
exemption  holder  will  specify  that  the 
request  is  for  withdrawal  from  the 
program  and  provide  the  vessel  name 
and  permit  number,  and  the  name  and 
phone  number  of  the  caller.  The 
exemption  holder  may  not  leave  port  to 
fish  in  the  EEZ  until  48  hours  after 
notification  of  early  withdrawal  is 
received  by  the  Regional  Director. 

(d)  A  vessel  participating  in  the  state 
waters  exemption  program  may  not  fish 
in  the  EEZ  during  the  participation 
period. 

(e)  Participation  in  the  state  waters 
exemption  program  expires  when  the 
owner's  or  vessel's  name  changes. 

(0  Vessels  participating  in  the  state 
waters  exemption  program  continue  to 
be  subject  to  all  the  other  requirements 
of  this  part. 

IFR  Doc.  94-28681  Filed  1 1-16-94;  4:18  pml 
BILUNG  CODE  3S10-22-W 


50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  11ir<i4A] 

Groundfish  of  the  Gulf  of  Aisska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Com.merce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  in  the  Western 
Regulatory  Area  in  the  Gulf  of  Alaska 
(GOA)  by  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component.  This  action  is  necessary  to 
fully  utilize  the  allocation  of  the  total 
allowable  catch  (TAG)  of  Pacific  cod  in 
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the  Western  Regulatory  Area  specified 
for  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  November  19, 1994,  until 
12  midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPt.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  ves.sels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B)  the  allocation  of 
Pacific  cod  in  the  VVes'.ern  Regulatory 


Area  of  the  GOA  for  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  was  established  by  the  1994 
specifications  of  groundfish  harvest  (59 
FR  7647,  February  16, 1994)  as  14,967 
metric  tons  (mt).  The  directed  fishery 
for  Pacific  cod  by  the  inshore 
component  closed  on  March  8. 1994  (59 
FR  11209,  March  10, 1994). 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that,  as  of  October  22, 
1994,  500  mt  of  the  TAC  of  Pacific  cod 
for  the  inshore  component  in  the 
Western  Regulatory  Area  of  the  GOA 
remains  unharvested.  This  amount  is  in 
excess  of  the  amount  necessary  as 
incidental  catch  by  vessels  using  pot  or 
jig  gear  in  other  groundfish  fisheries. 
Directed  fishing  for  groundfish  by 
vessels  using  hook-and-line  or  trawl 
gear  is  prohibited,  because  the 
allocations  of  Pacific  halibut  hyr.atch 
mortality  for  those  gears  have  been 
reached.  Therefore,  NMFS  is 


terminating  the  closure  and  is  opening 
directed  fishing  for  Pacific  cod  in  the 
Western  GOA  by  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  effective  at  12  noon,  A.l.t., 
November  19, 1994,  until  12  midnight, 
A.l.t.,  December  31, 1994. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  November  15, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-28596  Filed  11-15-94;  5:01  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportuni'y  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATiON 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-ANE-21] 

Airworthiness  Directives;  Pratt  & 
Whitney  J78D  Series  Turbof^n  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Pi-att  &  Whitney  (PW)  JT8D  series 
turbofan  engines,  that  ciurently  requires 
initial  and  repetitive  inspections  of 
certain  front  compressor  fan  hubs  and 
shotpeening  of  the  forweird  and  aft  rim 
to  web  radius.  This  action  would  reduce 
the  initial  inspection  interval  for  front 
compressor  fan  hubs  installed  in  all 
positions  of  all  applicable  aircraft, 
establish  a  compliance  end-date,  and 
clarify  the  wording  of  the  compliance 
requirements.  This  proposal  is 
prompted  by  a  report  of  a  front 
compressor  fan  hub  fracture  installed  in 
a  Booing  737  aircraft  that  resulted  in  the 
release  of  fan  blades  and  portions  of  the 
hub  outer  rim.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  fracture  of  the  front  compressor 
fan  hub,  which  can  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
January  20,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-21, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Technical  Publications 
Department,  M/S  132-30,  400  Main 
Street,  East  Hartford,  CT  06108.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  "on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rjle.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followdng 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-21."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 


Rules  Docket  No.  94-ANE-21, 12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  July  15, 1993.  the  Federal  Aviation 
Administration  (FAA)  issued 
Airworthiness  Directive  (AD)  93-14-14. 
Amendment  39-8638  (58  FR  39644,  July 
26, 1993),  applicable  to  Pratt  &  Whitney 
(PW)  JT8D  series  tuibofan  engines,  to 
require  initial  and  repetitive  inspections 
for  cracks,  and  removal  from  ser\'ice,  if 
necessary,  of  certain  front  compressor 
fan  hubs.  Front  compressor  fan  hubs 
installed  on  engines  in  the  No.  2 
position  on  Boeing  727  aircraft  must  be 
inspected  according  to  a  more 
aggressive  schedule  than  other 
installations.  In  addition,  that  AD 
requires  shotpeening  of  the  forward  and 
aft  rim  to  web  radius  area  of  hubs  that 
pass  the  inspections.  That  action  was 
prompted  by  reports  of  two  front 
compressor  fan  hub  fractures  on  engines 
operating  in  the  No.  2  position  on 
Boeing  727  aircraft.  That  condition,  if 
not  corrected,  could  result  in  a  fracture 
of  the  front  compressor  fan  hub,  which 
can  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  a  report  of  a  front 
compressor  fan  hub  fracture  on  a  PW 
JT8D  engine  installed  on  a  Boeing  737 
aircraft.  The  examination  of  the  failed 
hardware  revealed  the  failure 
mechanism  to  be  identical  to  that 
described  in  AD  93-14-14.  The  analysis 
conducted  for  that  AD  concluded  that 
the  vibratory  stress  environment  that 
caused  fan  hub  fractures  was  the  most 
severe  for  engines  installed  in  the  No.  2 
position  on  Boeing  727  aircraft. 
Therefore,  the  FAA  addressed  this 
population  in  a  more  aggressive  manner 
than  engines  installed  in  other  aircraft, 
or  in  the  No.  1  or  No.  3  position  on 
Boeing  727  aircraft.  The  FAA 
determined  that  a  similar,  but  less 
severe  stress  environment  existed  in 
engines  installed  in  other  aircraft  or 
positions  other  than  the  No.  2  position 
in  the  Boeing  727  aircraft,  and 
inspection  and  shotpeening 
requirements  were  specified  for  these 
engines  in  AD  93-14-14.  Since  the 
failure  of  the  fan  hub  installed  in  the 
Boeing  737  aircraft,  the  FAA  has 
reassessed  the  risk  analysis  for  all 
installations  and  determined  that  the 
predicted  risk  level  should  be  reduced. 
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Therefore,  the  FAA  proposes  to 
supersede  AD  93-14-14  with  a  reduced 
initial  fan  hub  inspection  requirement 
for  engines  installed  in  all  positions  of 
all  applicable  aircraft,  by  requiring 
engines  removed  from  the  Boeing  727 
aircraft  No.  2  position  to  adhere  to  the 
Boeing  727  aircraft  No.  2  position 
inspection  requirements,  and  by 
establishing  a  compliance  end-date. 

The  FAA  has  received  comments  irom 
operators  that  the  wording  of  paragraph 
(b)(4)  of  AD  93-14-14  is  confusing.  The 
FAA  has  revised  the  wording  to 
emphasize  that  the  repetitive  inspection 
is  required  at  the  next  opportunity  when 
•the  front  compressor  fan  hub  is 
accessible  at  the  detail  level  in  the  shop 
only  after  accumulating  2,500  additional 
cycles  in  service  (CIS)  since  the  last 
inspection. 

In  addition,  the  FAA  has  revised  the 
wording  in  paragraph  (d)  that  defines  a 
shop  visit  as  an  engine  removal  for 
engine  maintenance  that  cannot  be 
performed  while  installed  in  the 
aircraft. 

Since  publication  of  AD  93-14-14. 
FW  has  issued  Alert  Service  Bulletin 
(ASB)  No.  6104,  Revision  3,  dated  June 
16, 1994,  that  describes  the  reduced 
initial  inspection  interv?»ls  for  the 
applicable  engine  installations. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  ihe  proposed  AD  would 
supersede  AD  93-14-14  to  reduce  the 
initial  inspection  interval  for  front 
compressor  fan  hubs  installed  in  all 
positions  of  all  applicable  aircraft, 
revise  the  compliance  requirements  for 
repositioned  engines,  establish  a 
compliance  end-date,  and  clarify  the 
wording  of  the  compliance 
requirements. 

The  FAA  estimates  that  1475  engines 
installed  on  aircraft  of  U.S.  registry  and 


690  domestic  uninstalled  engines  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  12  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,428,900. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8638  (58  FR 
39644,  July  26, 1993)  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  94-ANE-21. 
Supersedes  AD  93-14-14,  Amendjninl 
39-8638. 

Applicabilitv:  Pratt  &  Whitney  (PW)  Mwi.;! 
JT8[>-9.  -9A.  -11,  -15.  -15A.  -17,  -17A, 
-17R,  and  -17AR  turbofan  engines 
containing  front  compressor  fan  hub  Part 
Number  (P/N)  817401  with  the  following 
serial  numbers:  J78892  through  J80538. 
K32019  through  K34018,  L32197  through 
L34133,  or  M05722  through  M07296:  and  all 
serial  numbers  of  fan  hubs  P/N  594301. 
640601.  743301,  749801,  750101,  791801, 
and  806001.  These  engines  are  installed  on 
but  not  limited  to  Boeing  727  and  737  series, 
and  McDonnell  Douglas  DC-9  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  front  compressor 
fan  hub,  which  can  result  in  an  uncontained 
engine  failure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  For  front  compressor  fan  hubs  installed 
in  engines  in  the  No.  2  position  on  Boeing 
727  aircraft  on  or  after  the  effective  date  of 
this  airworthiness  directive  (AD),  inspect  and 
shotpeen  the  firont  compressor  fan  hub  in 
accordance  with  Appendix  A,  Appendix  B. 
and  Attachment  1  (NDIP-764)  of  PW  Alert 
Service  Bulletin  (ASB)  No.  6104,  Revision  3, 
dated  June  16. 1994,  as  follows: 

(1)  Initially  inspect  the  front  compressor 
fan  hub  as  follows: 


Total  Part  Cycles  (TPC)  on 
the  effective  date  of  this  AD 


Over  18,001  TPC 


16,501  to  18.000  TPC 
15,001  to  16.500  TPC 
13,501  to  15.000  TPC 
10,501  to  13,500  TPC 
Less  ttian  10,501  TPC 


Initial  inspection  interval 


Inspect  at  the  next  shop  visit,  or  within  300  cycles  in  service  (CIS)  after  the  effective  date  of  this  AD  whichever 

occurs  first. 
Inspect  at  the  next  shop  visit,  or  within  500  CIS  after  the  effective  date  of  this  AO,  wrhichever  occurs  first 
Inspect  at  the  next  shop  visit,  or  within  750  CIS  after  the  effective  date  of  this  AD,  whichever  occurs  ftrsl 
Inspect  at  the  next  shop  visit,  or  within  1 ,000  CIS  after  the  effective  date  of  this  AD,  whichever  occurs  first 
Inspect  at  the  next  shop  visit  or  within  1 .500  CIS  after  the  effective  date  of  this  AD,  whichever  occurs  first 
Inspect  at  the  next  shop  visit  txjt  not  to  exceed  12.000  TPC,  or  by  the  compliance  end<late  whichever  occurs 

first 


(2)  Engines  removed  from  the  No.  2 
position  on  Boeing  727  aircraft  and 
reinstalled  in  aircraft  or  positions  other  than 
the  No.  2  position  on  Boeing  727  aircraft  after 
the  effective  date  of  this  AD  must  adhere  to 
the  initial  inspection  interval  specified  in 
paragraph  (a)(1)  of  this  AD.  Inspect  and 
shotpeen  front  compressor  fan  hubs  on  these 


repositioned  engines  in  accordance  with 
paragraph  (a)(1)  of  this  AD. 

(3)  Remove  front  compressor  fan  hubs  fipom 
service  if  cracks  are  found  during  the 
inspection  process  and  replace  with  a 
serviceable  hub. 

(4)  Shotpeen  the  front  compressor  fan  hubs 
that  pass  the  inspections  required  by 


paragraph  (a)(1)  of  this  AD.  in  accordance 
with  Appendix  B  of  PW  ASB  No.  6104, 
Revision  3,  dated  June  16, 1994.  prior  to 
returning  the  hub  to  service. 

(5)  Thereafter,  inspect,  shotpeen,  and 
remove  from  service,  if  necessary,  front 
compressor  fan  hubs  that  are  reinstalled  in 
the  No.  2  position  of  Boeing  727  aircraft,  in 


accordance  with  Appendix  A,  Appendix  B, 
and  Attachment  1  (NDIP-764).  as  applicable, 
of  PW  ASB  No.  6104.  Revision  3.  dated  June 
16, 1994,  as  follows: 

(i)  For  hubs  that  were  last  inspected  and 
shotpeened  with  greater  than  12,000  TPC 
uf)on  inspection,  inspect  and  shotpeen  at  the 
first  shop  visit  after  2,500  CIS  since  last 
inspection,  but  prior  to  the  accumulation  of 
8,000  CIS  since  last  inspection. 

(ii)  For  hubs  that  were  last  inspected  and 
shotpeened  with  less  than  or  equal  to  12.000 
TPC  upon  inspection,  inspect  and  shotpeen 
at  the  first  shop  visit  after  2,500  CIS  since  last 
inspection,  or  prior  to  accumulating  12,000 
TPC,  whichever  occurs  later,  but  not  to 
exceed  8,000  CIS  since  last  inspection. 

(6)  Engines  removed  from  the  No.  2 
position  on  Boeing  727  aircraft  and 
reinstalled  in  aircraft  or  positions  other  than 
the  No.  2  position  on  Boeing  727  aircraft 
prior  to  reaching  the  repetitive  inspection 
interval  specified  in  paragraph  (a)(5)  of  this 
AD  must  be  inspected  as  follows: 

(i)  For  the  next  inspection,  inspect  in 
accordance  with  paragraph  (a)(5)  of  this  AD; 
and 

(ii)  Thereafter,  inspect  and  shotpeen  in 
accordance  with  paragraph  (b)(4)  of  this  AD. 

(b)  For  front  compressor  fan  hubs  installed 
in  engines  that  are  installed  in  aircraft  or 
positions  other  than  the  No.  2  position  on 
Boeing  727  aircraft  on  the  effective  date  of 
this  AD,  inspect  and  shotpeen  the  6t)nt 
compressor  fan  hubs  in  accordance  with 
Appendix  A,  Appendix  B,  and  Attachment  1 
(NDIP-764)  of  PW  ASB  No.  6104,  Revision  3, 
dated  June  16, 1994,  as  follows: 

(1)  Initially  inspect  the  front  compressor 
fan  hub  at  the  next  shop  visit  after  the 
effective  date  of  this  AD,  but  not  later  than 
the  compliance  end-date. 

(2)  Remove  front  compressor  fan  hubs  from 
service  if  cracks  are  found  during  the 
inspection  process  and  replace  with  a 
serviceable  hub. 

(3)  Shotpeen  the  front  compressor  fan  hubs 
that  pass  the  inspection  requirements 
specified  in  paragraph  (b)(1)  of  this  AD,  in 
accordance  with  Appendix  B  of  PW  ASB  No. 
6104,  Revision  3,  dated  June  16, 1994,  prior 
to  returning  the  hub  to  service. 

(4)  Thereafter,  upon  accumulating  2,500 
addition  CIS  since  the  last  inspection, 
inspect,  shotpeen,  and  remove  from  service, 
if  necessary,  front  compressor  fan  hubs  that 
are  not  reinstalled  in  the  No.  2  position  on 
Boeing  727  aircraft,  in  accordance  with 
Appendix  A,  Appendix  B,  and  Attachment  1 
(NDIP-764)  of  PW  ASB  No.  6104.  Revision  3, 
dated  June  16, 1994,  when  the  front 
compressor  fan  hub  is  accessible  at  the  detail 
level  in  the  shop. 

(5)  Thereafter,  inspect,  shotpeen,  and 
remove  from  service,  if  necessary,  front 
compressor  fan  hubs  that  are  reinstalled  in 
the  No.  2  position  of  Boeing  727  aircraft  after 
the  effective  date  of  this  AD  in  accordance 
with  paragraph  (a)(5)  of  this  AD. 

.  (c)  Inspect  and  shotpeen  front  compressor 
fan  hubs  that  were  inspected  and  shotpeened 
in  accordance  with  Appendix  A,  Appendix 
B,  and  Attachment  1  (NDIP-764)  of  PW  ASB 


No.  6104,  dated  December  21, 1992,  PW  ASB 
No.  6104,  Revision  1,  dated  May  21. 1993.  or 
PW  ASB  No.  6104,  Revision  2,  dated  June  18. 
1993,  prior  to  the  effective  date  of  this  AD 
in  accordance  with  paragraphs  (a)(5)  or  (b)(4) 
of  this  AD,  as  applicable. 

(d)  For  the  purpose  of  this  AD,  the 
compliance  end-date  referenced  in 
paragraphs  (a)(1)  and  (b)(1)  of  this  AD  is 
defined  as  December  31, 1999,  or  6,000  TPC 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(e)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  for  engine 
maintenance  that  cannot  be  performed  while 
installed  in  the  aircraft,  and  that  entails 
separation  of  pairs  of  mating  (lettered)  engine 
flanges  or  the  removal  of  a  compressor  disk, 
hub,  or  spool,  or  removal  of  a  turbine  disk. 

(0  For  the  purpose  of  this  AD,  accessibility 
of  a  bonl  compressor  fan  hub  at  the  detail 
level  in  the  shop  is  defined  as  engine 
maintenance  that  entails  separation  of  the 
front  compressor  fan  hub  from  the  front 
compressor  and  removal  of  the  fan  blades. 

(g)  Report  the  front  compressor  fan  hub 
part  number,  total  time,  and  total  cycles  in 
service  for  each  hub  that  passes  the 
inspections  defined  in  this  AD.  within  60 
days  after  the  inspection,  to  the  Manager, 
Engine  Certification  Office,  Engine  and 
Propeller  Directorate.  Aircraft  Certification 
Service.  FAA,  12  New  England  Executive 
Park,  Burlington,  Massachusetts,  01803- 
5299;  fax  (617)  238-7199.  For  any  hub  that 
is  found  cracked,  submit  the  information 
requested  in  paragraph  B  of  Part  4.  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
6104,  Revision  3,  dated  June  16. 1994,  within 
60  days  after  the  inspection  to  the  Manager, 
Engine  Certification  Office,  at  the  address 
identified  above.  The  reporting  requirements 
of  this  AD  terminate  one  year  after  the 
eft^ective  date  of  this  AD.  Information         ' 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provision  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(h)  An  alternative  method  of  compliance  or- 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Burlington.  Massachusetts,  on 
November  14, 1994. 

James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-28634  Filed  11-18-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[lA-30-94] 

RIN  1545-AS71 

Definition  of  Club;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  definition  of  a  "club  organized  for 
business,  pleasure,  recreation,  or  other 
social  purpose"  for  purposes  of  the 
disallowance  of  a  deduction  for  club 
dues. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  November  29, 
1994,  beginning  at  10:00  a.m.  is 
cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  274(a)(3)  of 
the  Internal  Revenue  Code  of  1986.  A 
notice  of  public  hearing  appealing  in 
the  Federal  Register  for  Friday,  August 
12, 1994  (59  FR  41414),  announced  that 
the  public  hearing  on  proposed 
regulations  under  section  274(a)(3)  of 
the  Internal  Revenue  Code  would  be 
held  on  Tuesday,  November  29, 1994, 
beg'nning  at  10  a.m.,  in  the  IRS 
Auditorium,  7400  Corridor,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington  D.C. 

The  public  hearing  scheduled  for 
Tuesday,  November  29, 1994,  has  been 
cancelled. 
Cynthia  E..Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
(FR  Doc.  94-28609  Filed  11-18-94;  8:45  am] 
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ENVIRONMENTAL  PflOTECTION 
AGEN    y 

40CFRPart70 

tFRL-5110-21 
RIN  2060-AE-72 

Operating  Pennits  Program  Rule 
Revisions 

AGENCY:  Enviromnental  Protection 
Agency.  (EPA). 

ACTION:  Extension  of  comment  period 
for  proposal  to  revise  the  operating 
pennits  program  regulations. 

summary:  On  August  29,  1994,  EPA 
proposed  in  the  Federal  Register  (59  FR 
44460)  revisions  to  the  operating 
permits  regulations  in  part  70  of  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations.  The  conunent  period 
provided  in  that  notice  was  90  days, 
closing  on  November  28, 1994.  Today's 
action  extends  that  comment  period  an 
additional  45  days  until  January  1*2, 
1995. 

DATES:  Comments  on  the  changes  to  the 
part  70  regulations  proposed  on  August 
29. 1994  at  59  FR  44460  must  be 
received  by  January  12.  1995. 
AOOAESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (LE-131).  Attn:  Docket  No.  A- 
93-50.  room  M-1500.  Waterside  Mall. 
401  M  Street  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATK5N  CONTACT: 
Michael  Trutna  (telephone  919/541- 
5345),  mail  drop  12,  United  States 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Information  Transfer  and 
Program  Integration  Division,  Research 
Triangle  Park.  North  Carolina  27711. 

SUPPLEMENTARY  INFORMATION:  Part  70 
contains  regulations  requiring  States  to 
develop,  and  submit  to  EPA  for 
approval,  programs  for  issuing  operating 
pennits  to  major,  and  certain  other, 
stationary  sources  of  air  pollution.  The 
minimum  elements  of  operating  permits 
programs  are  contained  in  part  70  which 
was  promulgated  on  July  21,  1992  (57 
FR  32250). 

Subsequent  to  promulgation  of  part 
70,  nearly  20  entities,  including  State 
and  loccd  governments,  environmental 
groups,  and  industry  associations, 
petitioned  for  judicial  review  of  the  part 
70  regulations.  One  of  the  key  aspects  of 
the  litigation  and  of  an  operating 
permits  program  is  the  system  for 
revising  permits  to  incorporate  changes 
at  permitted  sources. 

Several  requests  for  a^  extension  of 
the  comment  period  on  the  proposal 


notice  have  been  received  to  allow  time 
for  preparation  of  comments  primarily 
on  how  to  fashion  a  more  workable 
permit  revision  systwn.  Because  of  the 
complexity  of  the  proposed  revisions, 
potential  commenters  assert  that  the  90- 
comment  period  provided  is  not  long 
enough  to  prepare  comprehensive 
comments  on  the  permit  revision  system 
as  well  as  all  the  other  proposed 
revisions.  An  additional  45  days  is 
therefore  being  provided  for 
development  and  submittal  of 
comments. 

Dated:  November  15. 1994. 

Mary  D.  Nichob, 

Assistant  Administrator  for  Air  and 
Radtation. 

[PR  Doc.  94-28711  Filed  11-18-94;  8:45  am] 
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40  CFR  Part  721 
tOPPTS-60618A;  FRL-4922-3] 
RIN  2070-AC37 

f 

Significant  New  Uses  of  l.ead; 
Extension  of  Comment  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 

rulemaking:  extension  of  comment 

period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  an  advance  notice 
of  proposed  rulemaking  (ANPR)  for 
significant  new  uses  of  lead  issued 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Significant  new  use  rules  for  lead  would 
require  persons  to  notify  EPA  at  least  90 
days  before  commencing  the 
manufacture,  import,  or  processing  of 
lead  and  lead  compounds  for  uses 
identified  by  the  Agency  as  significant 
new  uses.  The  ANPR  was  published  in 
the  Federal  Register  of  September  28, 
1994. 

DATES:  Written  and  electronic  comments 
submitted  in  response  to  the  ANPR 
must  be  received  on  or  before  January 
27.  1995. 

ADDRESSES:  All  data  and  comments 
should  be  submitted  in  triplicate  to: 
TSCA  Document  Receipts  (7407),  Office 
of  Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  Rm. 
E-G99.  401  M  St..  SW.,  Washington.  DC 
20460.  All  written  data  and  comments 
should  be  identified  by  the  docket 
number  OPPTS-50618A. 

Comments  and  data  may  also  be 
submitted  electronically  by  any  of  three 
different  mechanisms:  by  sending 
electronic  mail  (e-mail)  to:  Docket- 


OPPTS@unixniail.rtpnc.epa.gov;  by 
sending  a  "Subscribe"  message  to 
listserver@epamail.epa.gov  and  once 
subscribed,  send  your  comments  to  RIN- 
2070-AC37;  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-488-3671.  enter  selection 
"DMAJL,"  user  name  •BB— USER"  or 
919-541-4642.  enter  selection  "MAIL," 
user  name  "BB— USER."  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  should  be  identified  by 
the  docket  number  OPPTS-50618A. 
Electronic  comments  on  the  ANPR,  but 
not  the  complete  record,  may  be  viewed 
or  new  comments  filed  online  at  many 
Federal  Depository  Libraries.  To  obtain 
further  information  on  submitting 
comments  on  the  ANPR  electronically 
through  the  EPA  Bulletin  Board  or  the 
Internet  ListServe.  please  contact  John 
A.  Richards  (Telephone:  202-260-2253; 
FAX:  202-260-3884;  Internet: 
richards.john@ei>amail.epa.gov). 
Eteta  and  comments  containing 
information  claimed  as  confidential 
business  information  (CBI)  should  be 
submitted  in  triplicate  to:  TSCA 
Document  Receipts  (7407).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-105.  401  M  St.,  SW..  Washington,  DC 
20460,  Attention:  OPPTS-50618A.  A 
sanitized  copy  of  the  comments  that  can 
be  included  in  the  public  docket  must 
be  provided  in  triplicate  to  the  TSCA 
Documents  Receipt  Office.  No  CBI 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554-0551.  For  technical  information 
contact:  Jonathan  Jacobson.  Chemical 
Management  Division  (7404).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Telephone:  202-260-3779,  Internet: 
jacobson.jon3than@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  28. 1994 
(59  FR  49484).  EPA  pubhshed  an  ANPR 
for  significant  new  uses  of  lead  issued 
under  section  5(a)(2)  of  TSC\. 
Significant  new  use  rules  for  lead  would 
require  persons  to  notify  EPA  at  least  90 
days  before  commencing  the 
manufacture,  import,  or  processing  of 
lead  and  lead  compounds  for  uses 
identified  by  the  Agency  as  significant 
new  uses. 


EPA  issued  this  ANPR  to:  (1) 
Communicate  its  intention  to  regulate 
significant  new  uses  of  elemental  Itad 
and  lead  compounds;  (2)  identify 
components  of  its  proposed  regulatory 
approach;  (3)  request  comment  on 
issues  related  to  this  approach;  and  (4) 
request  comment  and  information  on 
existing  uses  of  lead  that  would  help 
support  EPA's  selection  of  proposed 
criteria  for  defining  significant  new  uses 
of  lead.  Written  comments  on  the  ANPR 
were  to  be  received  on  or  before 
November  28, 1994. 

EPA  has  received  several  requests 
from  trade  associations  seeking  a  60- 
day  exunision  of  the  public  comment 
period  because  of  additional  time 
needed  to  provide  EPA  with 
information  requested  in  the  ANPR. 
EPA  believes  that  providing  an 
additional  60-day  period  to  prepare 
written  comments  is  reasonable.  The 
Agency,  therefore,  is  extending  the 
comment  period  60  days  in  order  to  give 
all  interested  persons  the  opportunity  to 
comment  fully.  Written  and  electronic 
comments  submitted  in  response  to  the 
ANPR  must  be  received  on  or  before 
January  27. 1995. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  November  15, 1994. 
Susan  B.  Hazen, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

|FR  Doc.  94-28704  Filed  11-18-94;  8:45  ami 

BILLING  CODE  I 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  39 
RIN  1090-AA44 

Revised  Statute  2477  Rights-of-Way 

AGENCIES:  Bureau  of  Land  Management, 
National  Park  Service.  Fish  and  Wildlife 
■•Service.  Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  A  proposed  rule  to  implement 
Revised  Statue  2477  addressing  rights- 
of-way  across  lands  now  administered 
by  the  Bureau  of  Land  Management,  the 
National  Park  Service,  and  the  Fish  and 
Wildlife  Service  was  published  in  the 
Federal  Register  on  August  1, 1994  (59 
FR  39216),  with  a  60-day  comment 
period  expiring  September  30, 1994. 


The  comment  period  was  extended  until 
November  15. 1994,  in  response  to 
public  request  by  a  notice  published  in 
the  Federal  Register  on  September  13. 
1994  (59  FR  46952).  In  response  to 
additional  public  inquests,  the  comment 
period  is  being  reopened  for  an 
additional  60  days. 

DATES:  The  period  for  the  submission  of 
comments  is  hereby  extended  until 
January  20, 1995.  Comments 
postmarked  after  this  date  will  not  be 
considered  as  part  of  the 
decisionmaking  process  on  issuance  of 
the  final  rule. 

ADDRESSES:  Comments  should  be  sent  to 
the  Director  (140),  Bureau  of  Land 
Management.  Room  5555,  Main  Interior 
Building.  1849  C  Street  NW., 
Washington,  DC  20240.  Comments  will 
be  available  for  public  review^  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.).  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management:  Ron 
Montagna.  (202)  452-7782.  National 
Park  Service:  Dennis  Burnett,  (202)  208- 
7675.  Fish  and  Wildlife  Service:  Dimcan 
Brown,  (703)  358-1744. 

Dated:  November  16. 1994. 
Nancy  K.  Hayes, 

Acting  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  94-28694  Filed  11-18-94:  8  45  am) 
BILUNQ  CODE  431».«4-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  93-67;  Notice  2] 

RIN2127-AF00 

Federal  Motor  Vehicle  Safety 
Standards;  L^mps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  responds  to  a 
notice  of  request  for  comments  that 
NHTSA  published  in  1993 
implementing  the  grant  of  a  petition  by 
Robert  Bosch  GmbH.  It  proposes  an 
amendment  to  the  Federal  motor  vehicle 
standard  on  lighting  that  would  permit 
replaceable  lenses  on  integral  beam  and 
replaceable  bulb  headlamps  that 
incorporate  on-board  headlamp  aimers, 
provided  that  such  headlamps  meet 
more  rigorous  environmental  tests.  The 
benefit  of  headlamps  with  replaceable 


lenses  is  that  the  lens  or  reflector  could 
be  replaced  in  the  event  of  breakage  of 
either  without  the  present  necessity  to 
replace  both  components  if  only  one  is 
damaged. 

DATES:  Comments  are  due  February  21, 
1995.  The  amendments  would  be 
effective  30  days  after  publication  of  the 
final  rule  in  the  Federal  Register. 
ADDRESSES:  Co.mments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  400  Seventh  Street.  SW., 
Washington,  IX:  20t  K)  (Docket  hours 
are  from  9:30  a.m.  to  4:00  p.m.) 
FOR  FURTHER  INFORMATX^  CONTACT: 
Patrick  Bovd,  OfTice  of  Rulemaking. 
NHTSA  (202-366-6346). 
SUPPLEMENTARY  INFORMATION:  On  August 
12,  1993,  NHTSA  published  a  Notice  of 
Request  for  Comments  in 
implementation  of  a  grant  of  a  petition 
for  rulemaking  submitted  by  Robert 
Bosch  GmbH  (58  FR  42924).  The  notice 
sought  views  relevant  to  a  decision  on 
whether  to  proceed  with  rulemaking  to 
amend  Standard  No.  108  to  allow  the 
lens  to  be  replaceable  on  a  replaceable 
bulb  headlamp  equipped  with  an  on- 
vehicle  aiming  device.  Li  addition  to 
conoments  on  the  five  benefits  ascribed 
by  Bosch  to  replaceable  lens  headlamps. 
NHTSA  asked  for  comments  on  fifteen 
relevant  issues.  The  reader  is  referred  to 
the  notice  for  further  information. 
Comments  were  submitted  by  21 
interested  persons:  Advocates  for 
Highway  Safety  (Advocates),  American 
Automobile  Manufacturers  Association 
(AANL\),  Americar    londa.  Fiat  Auto 
RSdD  USA,  Ford  Motor  Company, 
General  Electric  Worldwide  Automotive 
Lighting  (GE),  General  Motors  Corp. 
(GM),  Hella  KG  Hueck  &  Co.,  KG  Hilites. 
Koito  Manufacturing  Co.  Inc.,  Oscar 
Lidstrom,  Jr.,  Maine  Bureau  of  Highway 
Safety,  Massachusetts  Registry  of  Motor 
Vehicles,  Mercedes-Benz  of  North 
America,  Osram  Sylvania,  Inc., 
PACCAR,  Inc.,  Stanley  Electric  Co.  Ltd., 
Virginia  State  Police.  Volkswagen  of 
North  America  (on  behalf  of  itself  and 
Audi),  Volvo  of  North  America,  and  J. 
L.  Witt.  The  concept  of  replaceable     • 
lenses  for  certain  headlamps  was 
opposed  by  three  commenters: 
Advocates,  GE,  and  KG  Hihtes.  Six 
others  expressed  reservations:  AAMA. 
GM,  Maine,  Massachusetts,  Stanley,  and 
Koito.  The  remaining  12  commenters 
either  actively  supported  the  coiu:ept  or 
submitted  comments  that  did  not 
indicate  opposition  to  it.  Where 
appropriate,  these  comments  are 
mentioned  in  ibe  discussion  of  issues 
that  follows. 

NHTSA's  evaluation  of  the  comments 
that  were  submitted  has  synthesized 
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agency  concerns  into  three  issues:  the 
photometric  performance  of  headlamps 
after  relensing,  the  durability 
performance  of  headlamps  before  and 
after  relensing,  and  the  economic 
benefits  to  the  consumer  of  replaceable 
lens  headlamps. 

Photometric  Performance  of  Headlamps 
After  Relensing 

The  first  issue  of  concern  is  whether 
a  headlamp  with  a  replaceable  lens  will 
provide  photometric  performance 
equivalent  to  a  headlamp  using  the 
original  lens.  NHTSA  had  previously 
denied  two  petitions  (from  GM  and 
BMW  of  North  America)  for  replaceable 
lens  headlamps,  principally  from 
concern  for  potential  aiming  problems 
and  corroded  reflectors. 

The  potential  for  misaira  has  two 
bases.  The  first  is  relevant  to 
mechanicalh  aimable  headlamps, 
which  have  three  alignment  pads  on  the 
lens  to  orient  alignment  tools.  Some 
designs  use  pads  ground  to  the 
individual  characteristics  of  each 
reflector/lens  assembly.  This  creates 
lamp-to-lamp  differences  in  lenses, 
irrelevant  when  the  lens  is  permanently 
attached  to  the  reflector  assembly,  but  of 
possible  concern  when  lenses  may  be 
replaced.  Even  in  designs  without 
custom  ground  pads,  continuation  of 
proper  aim  is  dependent  upon  the 
repeatability  of  the  attachment  of  the 
lens  to  the  reflector.  Small  differences  in 
fit  or  gasket  crush  could  modify  the 
interaction  between  the  refiector  and  the 
lens  and  thereby  reorient  the  aiming 
pads. 

The  aiming  pad  issue  does  not  arise 
under  the  Bosch  petition  because  it 
includes  only  headlamps  with  on-board 
aiming  devices,  which  aim  the  reflector 
without  reference  to  the  lens.  Bosch 
provided  data  from  photometric  tests 
demonstrating  that,  absent  the  aiming 
pad  considerations,  headlamp 
photometry  was  insensitive  to  lens 
replacement.  The  illumination  at 
required  test  points  produced  by  the  test 
reflector  and  bulb  was  nearly  identical 
in  each  test,  using  five  replaceable 
lenses  with  different  production  dates. 
The  differences  between  lenses  of  the 
same  part  number  and  any  variations  in 
lens  alignment  due  to  repeated 
replacement  had  no  apparent  effect  on 
the  photometric  performance  of  the 
combination  of  new  components. 

Advocates  had  criticized  the 
minimum  "above-horizontal" 
illumination  requirements  established 
by  the  agency  for  1994  and  newer  model 
vehicle  headlamps  as  providing  poorer 
performance  than  that  of  sealed  beam 
headlamps.  It  opposed  lens  replacement 
on  the  basis  of  a  potential  for  a  further 


reduction  in  "above-horizontal" 
illumination  which  it  believed  would 
result  from  deviations  in  lens  alignment 
during  replacement.  The  Bosch  data 
should  allay  Advocates'  concern,  as 
should  a  comment  by  Osram  Sylvania 
that  headlamp  photometry  is  not 
sensitive  to  the  slight  misalignments 
possible  during  lens  replacement. 
Although  Osram  Sylvania  had  other 
criticisms  of  replaceable  lenses,  it 
reported  that  common  design  practices 
for  replaceable  bulb  headlamps  limit  the 
sensitivity  of  photometric  performance 
to  lens  misalignment  and  that 
replacement  lenses  need  not  be 
identical  to  cnp^inal  lenses  to  maintain 
equivalent  photometric  performance. 

In  summary,  comments  and  data 
submitted  to  the  docket  are  persuasive 
that  photometric  performance  of  new 
lamps  is  not  sensitive  to  typical 
production  variations  of  replacement 
lenses.  For  the  reasons  expressed  above, 
it  appears  that  headlamps  with  on- 
vehicle  aiming  and  replaceable  lenses 
are  equivalent  in  photometric 
performance  to  headlamps  with  on- 
vehicle  aiming  and  bonded  lenses. 

Durability  Performance  of  Headlamps 
Before  and  After  Relensing 

For  new  headlamps.  Standard  No. 
108's  tests  for  dust  penetration, 
corrosion,  hufnidity,  vibration,  and 
water  sealing  should  assure  that 
headlamps  with  replaceable  lenses  will 
have  a  lens-to-reflector  sealing  that  is 
equivalent  to  the  protection  provided  by 
headlamps  with  bonded  lens/reflector 
assemblies.  However,  if  the  reflector  of 
a  headlamp  is  affected  by  exposure 
during  the  period  when  the  vehicle  is 
operated  with  a  broken  lens  or  by 
improper  cleaning  attempts  during 
relensing,  there  is  a  strong  possibility 
that  an  owner  may  continue  to  use  the 
unit  after  relensing  without  being  aware 
of  its  degraded  performance.  Less  than 
half  of  all  states  have  periodic  vehicle 
inspection,  and  those  that  do  differ  in 
their  rigor.  Thus,  inspection  programs 
cannot  be  expected  to  detect  the 
decreased  photometric  performance  of 
headlamps  with  degraded  reflectors. 
The  second  potential  problem  is  that  the 
lens-seal  integrity  could  be  lost  during 
relensing,  and  that  an  otherwise  good 
reflector  would  be  subject  to  moisture 
and  dust  for  the  remaining  life  of  the 
vehicle. 

Reflector  degradation  was  not  a 
concern  before  1983  when  replaceable 
bulb  headlamps  were  allowed.  In  a 
sealed  beam  lamp,  a  crack  in  the  lens 
large  enough  to  admit  moisture  would 
cause  the  filament  to  fail,  necessitating 
the  replacement  of  the  entire  headlamp. 
However,  replaceable  bulb  headlamps 


can  continue  to  operate  despite  a  broken 
lens,  and  the  possibility  of  degraded 
reflectors  was  considered  by  the  agency 
during  the  course  of  rulemaking  that 
allowed  them.  The  requirement  for  a 
bonded  lens  was  motivated  in  part  by 
NHTSA's  desire  to  avoid  creating  a 
potential  safety  problem  that  had  been     - 
impossible  when  Standard  No.  108 
allowed  only  sealed  beam  headlamps.  It 
is  a  conser\'ative  requirement  that 
results  in  the  replacement  of  reflectors 
when  the  condition  of  the  lens  indicates 
possible  long  term  exposure  of  the 
reflector  to  water  and  dirt.  Even  a  small 
hole  can  cause  the  headlamp  to  fill  with 
water  due  to  condensation  during  the 
heating  and  cooling  cycle  of  lamp  use. 

A  potential  safety  disadvantage  of  the 
bonded  lens  requirement  is  that  the  cost 
of  replacing  a  headlamp  rather  than  a 
lens  may  tend  to  delay  or  to  discourage 
repair  altogether.  However,  the  desire  to 
maintain  the  aesthetic  quality  of  a 
newer  vehicle  and  the  obvious 
performance  problem  of  a  cracked  lamp 
containing  moisture  should  motivate 
many  owners  to  make  a  replacement, 
even  if  costly.  A  more  powerful 
motivation  is  provided  by  the  vehicle 
inspection  programs  maintained  by  less 
than  half  of  the  states.  Typically,  the 
states  inspect  for  aim  and  for  damaged 
lenses,  and  in  some  instances  inspect 
replaceable  bulbs  for  maximum  power 
to  prevent  the  use  of  high  powered  "off 
road"  aftermarket  bulbs.  But  even  strict 
states,  such  as  Virginia,  do  not  inspect 
for  the  low  light  output  that  would 
identify  headlamps  with  degraded 
reflectors.  Many  commenters  who 
favored  the  concept  of  replaceable 
lenses  voiced  concerns  about  the 
potential  loss  of  performance  of 
relensed  units.  AAMA  suggested 
replaceable  lenses  for  integral  beam 
headlamps  as  well  as  for  those  with 
replaceable  bulbs,  but  it  commented 
that  any  rulemaking  allowing 
replaceable  lenses  must  assure  that 
reflectors  are  designed  to  be  more 
resistant  to  abrasion  and  solvents,  with 
special  durability  and  environmental 
qualification  requirements  added. 
American  Honda  was  concerned  about 
technical  problems  which  may  exist  in 
ensuring  that  photometric  performance 
is  equal  to  the  level  of  performance 
before  the  lens  was  damaged,  and 
ensuring  adequate  sealing  against  dust 
and  moisture  after  the  lens  alone  is 
replaced.  GE  commented  that  the 
average  consumer  or  automotive 
mechanic  does  not  have  the  background 
and  understanding  to  make  the 
decisions  necessary  to  determine  if  a 
headlamp  is  safely  repairable.  Osram 
Sylvania  agreed  with  the  Bosch  petition 


that  reflector  surfaces  can  be  cleaned 
during  lens  replacement,  but  it 
cautioned  that  the  reflector  can  be 
damaged  by  improper  cleaning  and 
handling,  ft  also  advised  that  the  toudt 
of  human  hands  can  deposit  skin  oil  on 
the  reflector  with  the  possible 
consequences  of  reflector  fogging, 
reduced  output  and  increased  glare.  It 
further  commented  that  the  lens 
replacement  process  could  break  the 
sealing  coat,  protecting  the  thin 
aluminum  coating  on  the  reflector  from 
moisture,  which  could  lead  to  a  very 
rapid  loss  of  reflecting  area  and 
photometric  performance. 

Volkswagen's  comments  also 
responded  to  questions  about 
performance  loss  of  relensed  lamps.  It 
suggested  that  only  specially  trained 
dealer  service  persormel  should  install 
lenses,  presumably  refusing  to  relens 
degraded  lamps,  and  that  state 
inspections  should  monitor  the 
condition  of  reflectors.  These  steps  may 
be  feasible  in  Europe  where  reflector 
corrosion,  at  least  in  older  designs,  is  a 
problem  requiring  universal  inspection 
and  where  the  manufacturers  control 
the  replacement  lens  supply.  But  they 
are  not  effective  in  the  United  States. 
Less  than  half  the  States  have 
inspections,  and  those  that  do  are  not 
required  to  cover  the  condition  of  the 
reflector  because  it  was  never  a  concern 
during  the  long  era  in  which  sealed 
beams  were  the  only  type  of  headlamps 
allowed.  Also,  the  U.S.  aftermarket 
would  not  be  limited  to  OEM  lenses 
(conferring  on  dealers  the  power  to 
refuse  to  repair  degraded  lamps) 
because  non-OEM  manufactiirers  would 
be  fi^e  to  manufacture  components  and 
sell  them  directly  to  vehicle  owners. 
Volkswagen  and  American  Honda 
commented  that  replaceable  lens 
headlamps  could  be  designed  to  require 
removal  of  the  headlamp  from  the 
vehicle  in  order  to  replace  the  lens.  This 
would  have  the  effect,  desirable  to  the 
commenters,  of  causing  owners  to  rely 
on  the  vehicle  manufacturer's  dealers 
for  lens  replacement  However,  causing 
lens  replacement  to  be  more  expensive 
and  less  convenient  diminishes  the 
prospect  of  greater  headlamp 
maintenance  in  states  without 
inspection.  Further,  owners  compelled 
by  state  inspection  to  replace  parts  often 
insist  on  making  their  own  repairs  to 
minimize  their  burden.  Making  the  task 
unnecessarily  complex  only  increases 
the  chances  that  the  owner  will  make  a 
poor  repair.  In  the  case  of  HID  integral 
beam  headlamps,  easy  removal  of  Qie 
lens  without  disturbing  the  other 
components  may  reduce  high  voltage 
hazards  during  owner  repairs.  The 
better  solution,  suggested  by  the  AAMA 


and  others,  is  to  adopt  durability  and 
environmental  requirements  for 
replaceable  lens  headlamps  to  increase 
the  likelihood  that  relensed  headlamps 
will  perform  satisfactorily  regardless  of 
who  services  them.  This  solution 
minimizes  the  potential  loss  of 
performance  from  degraded  reflectors 
and  maximizes  the  potential  for 
inexpensive  voluntary  lens  repairs  in 
states  without  inspections. 

The  most  detailed  comments  to  the 
question  of  reflector  durability  were 
those  of  Ford  Motor  Company.  They 
contain  a  comprehensive  statement  of 
the  reflector  durability  problem  and 
some  general  guidance  concerning 
appropriate  test  procedures.  Ford 
commented: 

Replaceable  bulb  headlamps  currently 
incorporate  reflective  surfaces  not 
specifically  designed  to  withsta.nd  direct 
environmental  exposure  or  abrasion.  If  the 
condition  prompting  replacement  of  a  lens 
has  resulted  in  contamination  or 
discoloration  of  the  reflector  surface  (e.g.,  as 
might  occur  due  to  a  lens  crack  or  loss  of 
integrity  of  the  lens/reflector  seal),  a 
degradation  in  photometric  performance 
wouldbe  expected,  as  compared  to  a  new 
replacement  headlamp.  Attempts  to  clean  a 
contaminated  reflector,  as  by  wiping,  could 
result  in  abrasion  to  the  metallized  surface, 
possibly  resulting  in  degraded  photometric 
p>erfbnnanceflnd/or  increased  glare.  Ford 
therefore  recommends  that  rulemaking  on 
replaceable  lens  headlamps  consider  the 
need  for  the  reflective  surfaces  of  replaceable 
lens  headlamps  to  withstand  appropriate 
environmental  exposure  and  cleaning 
operations. 

Ford's  recommendations  were: 

Ford  recommends  that  headlamps  with 
replaceable  lenses,  in  addition  to  present 
requirements  applicable  to  replaceable  bulb 
headlamps,  be  subjected  to  salt-fog.  moisture 
and  dust  exposure  without  the  lens  in  place. 
Additionally,  the  reflector  surface  should  be 
capable  of  withstanding  resistance  to 
chemicals  that  are  likely  to  be  used  by 
consumers  or  repair  facilities  to  dean 
contaminated  reflector  surfaces.  Subsequent 
to  appropriate  environmental  and  chemical 
exposure,  the  reflector  should  be  cleaned 
according  to  a  prescribed  procedure.  When 
fitted  with  a  lens  following  exposure  and 
cleaning,  the  headlamp  should  be  capable  of 
meeting  the  same  photometric  requirements 
applicable  to  replaceable  bulb  headlamps 
with  bonded  lenses.  Aftermarket  lens 
manufacturers  should  be  required  to  certify 
that  any  headlamp  for  which  the  lens  is 
intended  is  capable  of  meeting  photometric 
requirenoents  when  fitted  with  a  lens  of  that 
design.  Additionally,  aftermarket 
replacement  lenses  should  be  accompanied 
with  complete  instructions  for  properly 
removing  the  old  lens,  cleaning  the  interior 
of  the  headlamp  body,  cleaning  and 
preparing  the  mating  surface  on  the 
headlamp  body  and  installing  the  new  lens 
on  the  headlamp  body. 


The  durability  and  environmental 
requirements  for  the  present  replaceable 
bulb  headlamps  and  the  deliberations 
that  led  to  them  may  be  useful  in 
considering  reasonable  requirements  for 
the  reflectors  of  replaceable  lens 
headlamps.  When  the  agency  amended 
Standard  No.  108  to  permit  replaceable 
bulb  headlamps,  it  was  aware  that 
German  vehicle  inspection  data  showed 
significant  rejections  due  to  dull, 
corroded  and  damaged  headlamp 
reflectors.  Thus,  NHTSA  promulgated 
an  appropriate  test  of  corrosion 
resistance  for  replaceable  bulb 
headlamps  for  use  in  the  United  States. 
The  lamp  assembly  must  be  exposed  for 
ten  days  in  a  salt  spray  chamber,  with 
the  additional  requirement  than  the 
bulb  be  removed  and  the  spray 
deactivated  during  the  last  hour  of  all 
but  two  test  days.  The  test  put  a 
premium  on  the  abiUty  of  the  lens  to 
protect  the  reflector  imm  the  salt  spray. 
It  also  required  a  degree  of  direct 
corrosion  resistance  exceeding  the 
performance  of  some  European 
headlamps  by  having  the  lamps  exposed 
to  several  hours  of  salty  air  in  the 
chamber  without  direct  spray.  In  its 
original  form,  the  rule  required  that  the 
headlamp  pass  the  photometric  test  at 
the  completion  of  the  corrosion  test.  The 
post-exposure  photometric  test  was  later 
eliminated  because  of  tl  a  possibility  of 
salt  deposits  that  could  not  be  removed 
easily  from  a  headlamp  with  a  bonded 
lens. 

A  corrosion  test  of  increased  rigor  for 
reflectors  of  replaceable  lens  headlamps 
would  remove  much  of  the  safety 
concern  about  relensing  lamps  that  have 
become  contaminated  with  dust  and 
moistiue.  The  agency  is  proposing  a 
specific  environmental  tes'  for  reflectors 
of  replaceable  lens  headlamps  which  it 
believes  is  consistent  with  Ford's 
recommendations  while  imposing 
minimum  testing  burdens.  NHTSA  is 
proposing  an  additional  salt  spray  test 
with  the  following  features  for  new 
replaceable  lens  headlamps:  (a)  A  24 
hour  exposure  to  salt  spray  with  the 
lens  removed,  (b)  a  48  hour  drying 
period,  (c)  cleaning  of  the  reflector 
according  to  instructions  to  be  furnished 
with  replacement  lenses  and  included 
in  the  ovmer's  manual,  (d)  a  non- 
magnified  examination  for  corrosion, 
and  (e)  a  photometric  test  of  the 
headlamp  as  reassembled  with  a  new 
lens.  The  proposed  expK)sed  reflector 
test  mimics  the  existing  test  of 
headlamps  with  lenses  but  with  a  much 
reduced  duration  since  reflector 
exposure  in  service  would  not  be 
continuous.  However,  it  makes  use  of 
the  expected  salt  deposit  formation  to 
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test  the  durability  of  the  reflector 
coating  to  cleaning.  Finally,  it  would 
require  the  manufacturer  of  a  headlamp 
with  a  replaceable  lens  to  demonstrate 
photometric  compliance  of  the 
reassembled  cleansed  lamp. 

Ford  recommended  three  distinct 
tests  of  headlamp  reflector  exposure  to 
salt-fog,  moisture,  and  dust,  while  the 
agency  proposes  a  single  test.  Comment 
from  parties  familiar  with  reflector 
construction  and  exposure  testing  is 
sought.  The  following  questions  are  of 
particular  interest: 

(1)  A  cracked  lens  frequently  causes  a 
headlamp  to  partially  fill  with  water.  Is 
the  moisture  and  exposure  time 
involved  in  an  ASTM  B  117-73  salt 
spray  test  sufficient  to  test  moisture 
resistance  of  reflectors?  If  not,  v/hat  test 
would  be  sufficient? 

(2)  The  present  dust  test  for 
replaceable  bulb  headlamps  uses 
Portland  cement  as  dust,  and  the  agency 
presumes  that  Ford's  comment  refers  to 
the  same  kind  of  dust  test.  Cleaning  the 
reflector  after  Portland  cement  dust 
exposure  may  be  equivalent  to  a 
rigorous  abrasion  test.  The  agency 
believes  that  the  proposed  salt-spay  test 
will  coat  the  headlamp  reflector  with 
salt  deposits  and  that  the  subsequent 
cleaning  will  provide  an  adequate 
abrasion  test.  However,  does  a  24-hour 
salt  spray  test  deposit  enough  salt  to  act 
as  a  de  facto  abrasion  test?  Should  a 
particular  method  of  salt  removal  be 
required  or  should  the  manufacturers' 
cleaning  instructions  dictate  the  test 
procedure,  as  proposed?  Is  a  Portland 
cement  dust  test  as  well  as  a  salt  spray 
test  of  reflectors  needed,  and  if  so,  why? 
Should  a  direct  abrasion  test  be  used 
rather  than  the  indirect  abrasion  of 
cleaning,  and  if  so,  what  procedure 
would  be  appropriate? 

(3)  Is  the  proposed  24-hour  salt  spray 
test  followed  by  48  hours  drying  time 
sufficient  to  test  the  headlamp  reflectors 
and  the  metal  light  shields  sometimes 
used?  What  corrosion  criteria  are 
appropriate  for  light  shields?  Can  rusty 
water  dripping  from  metal  hght  shields 
eventually  cause  otherwise  durable 
headlamp  reflectors  to  fail  because  of 
stains? 

(4)  The  present  standard  for 
replaceable  bulb  headlamps  exposes 
lamp  assemblies  with  the  bulb  removed 
(but  the  lens  attached)  for  eight  hours  to 
humid  salty  air  in  a  salt  spray  chamber 
with  the  salt  spray  turned  off.  Is  this 
present  test  (followed  by  a  photometric 
test  and  whatever  cleaning  is  necessary) 
sufficient  to  qualify  headlamp  reflectors 
for  use  with  replaceable  lenses  without 
the  proposed  direct  salt  spray  test  or  the 
moisture,  dust  and  salt  spray  tests 
recommended  by  Ford? 


The  existing  Standard  No.  108  also 
includes  a  chemical  resistance  test  of 
the  exterior  of  the  lamp  to  fuel,  tar 
remover,  power  steering  fluid  and 
antifreeze.  NHTSA  has  tentatively 
concluded  that  the  test  should  be 
extended  to  headlamp  reflectors  using 
chemicals'suggested  by  the 
manufacturer  in  the  cleaning 
instructions  or  with  a  realistic 
probability  of  use  by  vehicle  owners 
despite  the  manufacturer's  instructions. 
Chemicals  in  the  latter  category  would 
include  tar  remover,  lacquer  thinner  and 
mineral  spirits.  The  manufacturer's 
instructions  may  concentrate  on  water 
soluble  contaminants  because  of  the  salt 
spray  test.  The  inclusion  of  the  other 
chemicals  gives  the  owner  a  means  to 
remove  organic  contaminants  without 
resorting  to  abrasion.  Since  mineral 
spirits  is  a  major  constituent  of  tar 
remover,  a  separate  test  for  mineral 
spirits  appears  unnecessary. 

The  plastic  lenses  on  replaceable  bulb 
headlamps  manufactured  for  use  in  the 
United  States  are  given  a  hard  protective 
coating  that  would  be  expected  to 
exceed  the  reflector  coating 
requirements  established  by  the 
proposed  tests.  NHTSA  expects  that 
similar  coating  methods  Ceuld  be  used 
to  create  robust  reflectors  for  replaceable 
lens  headlamps.  It  would  be  reasonable 
to  expect  successful  lens  replacement  by 
vehicle  owners,  especially  if  the  lens 
attachments  were  designed  to  be 
accessible  without  disturbing  the 
headlamp  aim.  The  requirement  for 
headlamp  reflector  durability  also 
reduces  concern  about  untrained 
persons  installing  the  lens  seal.  Should 
an  owner  install  the  seal  incorrectly, 
causing  moisture  to  collect  inside  the 
lamp,  the  reflector  will  not  degrade 
quickly.  The  visible  moistiu-e  would 
serve  as  a  telltale,  and  an  owner 
motivated  to  replace  the  lens  initially 
would  be  motivated  to  disassemble, 
clean  and  reinstall  the  lens  until  the 
desired  repair  was  successful.  If 
manufacturers  choose  to  design 
headlamps  for  ease  and  economy  of  lens 
replacement  by  owners,  the  prospect  of 
better  lamp  maintenance  in  non- 
inspection  States  is  realistic. 

Economic  Benefits  to  the  Consumer  of 
Replaceable  Lenses 

The  cost  to  replace  two  replaceable 
bulb  headlamps  can  equal  10  percent  of 
the  value  of  an  entire  car  after  it  is  5  to 
8  years  old.  Consumers  used  to  the  cost 
of  sealed  beam  headlamps  are  critical  of 
state  vehicle  inspection  programs  when 
they  force  the  replacement  of  headlamps 
at  costs  which  far  exceed  those  of  sealed 
beams.  When  Standard  No.  108  was 
amended  to  permit  replaceable  bulb 


headlamps,  the  economic  consequences 
of  lens/reflector  assembly  replacement 
were  not  considered  to  be  relevant  to 
safety,  and  the  ability  to  replace  the 
light  source  gave  some  promise  of 
consumer  benefit.  Ironically,  the 
economic  burden  to  consumers  now 
fuels  a  safety  debate  about  whether  the 
reluctance  of  ouTiers  to  replace 
expensive  cracked  lamps  or  the 
possibility  of  degraded  performance  of 
relensed  lamps  is  the  greater  threat  to 
safety.  The  styling  benefits  of 
replaceable  bulb  headlamps  over  sealed 
beams  have  resulted  in  large  potential " 
cost  penalties  and  an  unquantifiable 
degree  of  performance  loss  when  the 
headlamps  are  damaged. 

Volkswagen  commented  that  the  cost 
to  replace  a  headlamp  is  7  to  8  times 
that  of  the  lens  alone.  It  cited  examples 
of  lamps  costing  $215  to  $270  and 
estimated  the  cost  of  replaceable  lenses 
in  the  $30  to  $40  range.  Mercedes 
estimated  the  cost  of  replaceable  lenses 
at  $126  to  $150  and  complete 
headlamps  at  $250  to  $640  with  on- 
board aiming.  While  the  cost  of 
headlamps  with  the  fasteners,  gaskets, 
and  indexing  features  required  for 
replaceable  lens  designs  would  be 
higher  than  the  cost  of  headlamps  with 
simple  bonded  lenses,  reductions  in 
repair  costs  of  50%  to  85%  appear  to  be 
likely. 

The  agency  anticipates  that 
replaceable  lens  designs  would  be 
attractive  only  for  headlamps  using 
glass  lenses.  These  are  predominantly 
used  on  imported  vehicles.  Replaceable 
bulb  headlamps  which  have  coated 
polycarbonate  plastic  lenses  are 
extremely  resistant  to  cracking  and 
chipping.  AAMA  commented  that  the 
impact  resistance  of  plastic  lenses 
significantly  reduces  any  servicing  need 
to  provide  replaceable  lenses.  Glass 
lenses  are  less  expensive  than  coated 
plastic  lenses,  and  they  have  greater 
resistance  to  high  operating 
temperatures  and  abrasion  by  headlamp 
wipers. 

However,  the  additional  cost  of  a 
replaceable  lens  design  would  probably 
negate  the  economic  advantage  a 
manufacturer  might  achieve  by 
changing  to  a  less  expensive  replaceable 
glass  lens  when  it  had  been  using 
bonded  plastic  lenses.  It  is  likely  that 
the  market  for  replaceable  bulb 
headlamps  with  replaceable  lenses 
would  be  confined  to  a  small  segment 
of  the  import  market  in  which  headlamp 
wipers  or  high  operating  temperatures 
dictate  the  choice  of  glass  lenses. 

Bosch's  petition  covered  only 
replaceable  bulb  headlamps.  However, 
AAMA  commented  that  a  greater 
economic  benefit  of  replaceable  lenses 
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could  be  found  in  integral  beam 
headlamps.  High  Intensity  Discharge 
(HID)  lamps  are  being  developed  for  use 
as  integral  beam  headlamps,  and  their 
operating  temperatiu^s  are  expected  to 
dictate  the  use  of  glass  lenses.  An 
integral  beam  headlamp  is  required  to 
be  manufactured  with  the  lens,  bulb, 
reflector,  cable  and  high  voltage  source 
configured  as  an  indivisible  whole.  HID 
headlamps  are  much  more  ccvtly  than 
replaceable  bulb  headlamps,  and  the 
prospect  of  replacing  the  whole  lamp  (at 
perhaps  $1000)  in  order  to  repair  a 
cracked  lens  may  be  a  significant 
impediment  to  introduction  of  the 
technology.  Since  the  industry-imposed 
economic  burden  on  the  consumer  is 
the  agency's  primary  reason  for 
considering  replaceable  lens  headlamps, 
it  is  appropriate  to  include  integral 
beam  headlamps  in  the  proposal. 

Proposed  Amendments 

NHTSA  is  implementing  its 
conclusions  by  proposing  appropriate 
amendments  to  Standard  No.  108.  As 
noted  above,  the  proposed  amendments 
cover  integral  beam  headlamps  as  well 
as  those  with  replaceable  bulbs.  The 
proposal  requires  redefinitions  of 
"integral  beam  headlamp"  and 
"replaceable  bulb  headlamp"  to  clarify 
that  some  types  of  these  headlamps 
need  not  have  a  bonded  lens  reflector 
assembly,  those  with  a  vehicle 
headlamp  aiming  device  (VHAD) 
conforming  to  Standard  No.  108.  Under 
the  proposal,  each  replacement  lens 
would  also  have  to  be  accompanied  by 
an  appropriate  replacement  seal,  and 
instructions  to  the  user  on  how  to 
remove  and  replace  the  lens,  clean  the 
reflector,  and  seal  the  lens  to  the  lamp. 
Manufacturers  of  replacement  lenses 
would  mark  them  with  a  DOT  symbol 
which  will  be  the  manufacturer's 
certification  that  installation  of  the  lens 
on  the  headlamp  for  which  it  is 
intended  will  not  create  a 
noncompliance  with  Standard  No.  108. 
A  new  section  is  proposed  that  would 
add  the  chemical  and  corrosion 
resistance  tests  discussed  above. 

The  greatest  impact  of  the  proposal 
will  be  on  future  HID  integral  beam 
headlamps  which  may  require  heat 
resistant  glass  lenses  rather  than  impact 
resistant  plastic  lenses.  These  head- 
lamps will  be  very  costly  and  their 
replacement  will  involve  high  voltage 
components.  The  development  of 
durable  reflectors  to  make  them  suitable 
for  replaceable  lens  will  be  an  important 
step  in  making  HID  lamps  practical. 
Additionally,  should  future  changes  to 
the  standard  accommodate  HID  light 
sources  in  replaceable  bulb  headlamps, 
the  ability  to  have  replaceable  lenses 


would  enhance  their  economic  viability 
as  well. 

The  comments  suggest  that  it  is  not 
critical  to  require  replacement  lenses  to 
be  identical  to  original  lenses  in  order 
to  maintain  photometric  performance  in 
compliance  with  the  standard.  The  only 
necessary  requirement  is  that  the 
replacement  lens  maintain  compliance 
of  an  otherwise  compliant  headlamp  in 
all  respects  including  sealing.  An 
additional  practical  requirement  is  that 
a  replacement  lens  be  supplied  with  a 
new  seal  and  instructions  for  cleaning 
the  reflector  and  installing  the  lens  and 
seal. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  vdll  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 


addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  ttie  docket 
supervisor  will  return  the  postcard  by 
mail. 

Efifective  Date 

The  effective  date  of  the  final  rule 
would  be  (30  days  after  publication  in 
the  Federal  Register).  Because  the  final 
rule  establishes  no  additional  burden  on 
any  party,  it  is  hereby  tentatively  found 
for  good  cause  shown  that  an  effective 
date  for  the  amendments  to  Standard 
No.  108  that  is  earlier  than  180  days 
after  their  issuance  would  be  in  the 
public  interest. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 
This  action  has  not  h-»,n  reviewed 
under  Executive  Orde-  '  „«66.  It  has 
been  determined  that  •  •  -  .  ulemaking 
action  is  not  significaji:  mder 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  purpose  of 
the  rulemaking  action  is  to  afford  a 
further  optional  means  of  compliance 
with  the  headlamp  requirements  of 
Standard  No.  108.  While  a  final  rule 
could  result  in  higher  prices  for  buyers 
of  glass-lensed  headlamps  of  certain 
types,  these  initial  costs  could  be  ofl^set 
by  reduced  repair  costs  during  the  life 
of  the  vehicle  or  the  headlamp.  These 
cost  impacts  are  not  deemed  significant 
and  preparation  of  a  full  regulatory 
evaluation  is  not  warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  final  rule  based  on 
this  proposal  would  have  a  significant 
effect  upon  the  environment.  The  design 
and  composition  of  headlamps  which 
take  advantage  of  this  option  may 
change  from  those  presently  in 
production  but  it  is  anticipated  that  the 
kind  of  materials  used  will  be  the  same. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  ei^ities.  Accordingly,  no 
regulatory  flexibiUty  analysis  has  been 
prepared.  Manufacturers  of  motor 
vehicles  and  headlamps,  those  affected 
by  the  rulemaking  action,  are  generally 
not  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  Further,  small  organizations  and 
governmental  jurisdictions  would  not  be 
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significantly  affected  because  the  price 
of  new  vehicles  and  the  optional 
headlamps  would  be  only  minimally 
impacted.  While  the  price  of  new 
vehicle  equipment  might  be  somewhat 
higher  if  tbe  optional  headlamp  is  used, 
the  cost  of  repair  of  such  equipment  will 
be  significantly  lessened. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice 

A  final  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103  (formerly  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  30163 
(formerly  15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  371  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C  322.  30111.  30115. 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.108    [Amended] 

2.  Section  571.108  would  be  amended 
as  follows: 

a.  The  definitions  of  "Integral  Beam 
Headlamp"  and  "Replaceable  Bulb 
Headlamp"  in  Paragraph  S4  would  be 
revised  to  read  as  set  forth  below. 

b.  Paragraphs  S5.8.11,  S7.2(e),  S8.10.1 
and  S8.10.2  would  be  added  to  read  as 
set  forth  below. 

c.  Paragraphs  S7.4(g).  S7.4(h)(2). 
S7.4(h)(3).  S7.5(h),  and  S8.1  would  be 
it;vised  to  read  as  set  forth  below. 


§571.108    Motor  Vehicie  Safety  Standard 
No.  108  Lamps.  Reflective  Devices,  and 
Associated  Equipment 


S4.  Definitions. 

***** 

Integral  Beam  Headlamp  means  a 
headlamp  (other  than  a  standardized 
sealed  beam  headlamp  designed  to 
conform  to  paragraph  S7.3  or  a 
replaceable  bulb  headlamp  designed  to 
conform  to  paragraph  S7.5)  comprising 
an  integral  and  indivisible  optical 
assembly  including  lens,  reflector,  and 
light  source,  except  that  the  lens  may  be 
.designed  to  be  replaceable  if  the 
headlamp  incorporates  a  vehicle 
headlamp  aiming  device  that  conforms 
to  S7.8.5.2.  An  "integral  beam 
headlamp"  may  incorporate  light 
sources  that  are  replaceable  that  are 
used  for  purposes  other  than 
headlighting. 
***** 

Feplaceable  bulb  headlamp  means  a 
headlamp  comprising  a  bonded  lens  - 
reflector  assembly  and  one  or  two 
replaceable  headlamp  light  sources, 
except  that  the  lens  may  be  designed  to 
be  replaceable  if  the  headlamp 
incorporates  a  vehicle  headlamp  aiming 
device  that  conforms  to  S7.8.5.2.  A 
"replaceable  bulb  headlamp"  may 
incorporate  light  sources  that  are 
replaceable  that  are  used  for  purposes 
other  than  headlighting. 

***** 

S5.8  Replacement  equipment. 
***** 

S5.8.11  A  replacement  lens  for  a 
replaceable  bulb  headlamp  or  an 
integral  beam  headlamp  that  is  not 
required  to  have  a  bonded  lens  shall  be 
provided  with  a  replacement  seal  in  a 
package  that  includes  instructions  for 
the  removal  and  replacement  of  the 
lens,  the  cleaning  of  the  reflector,  and 
the  sealing  of  the  replacement  lens  to 
the  reflector  assembly. 

S7  Headlighting  requirements. 

***** 

S7.2(a)*   *   * 

***** 

(e)  Each  replacement  headlamp  lens 
with  seal,  provided  in  accordance  with 
S5.8.11,  when  installed  according  to  the 
lens  manufacturer's  instructions  on  an 
integral  beam  or  replaceable  bulb 
headlamp,  shall  not  cause  the  headlamp 
to  fail  to  comply  with  any  of  the 
requirements  of  this  standard.  Each 
replacement  headlamp  lens  shall  be 
marked  with  the  symbol  "DOT",  either 
horizontally  or  vertically,  to  constitute 
certification.  Each  replacement 


headlamp  lens  shall  also  be  marked 
with  the  manufacturer  and  the  part  or 
trade  number  of  the  headlamp  for  which 
it  is  intended,  and  with  the  name  and/ 
or  trademark  of  the  lens  manufacturer  or 
importer  that  is  registered  with  the  U.S. 
Patent  and  Trademark  Office.  Nothing 
in  this  paragraph  shall  be  construed  to 
authorize  the  marking  of  any  such  name 
and/or  trademark  by  one  who  is  not  the 
owner,  unless  the  owner  has  consented 
to  it. 

»  *  *  *  w 

S7.4  Integral  Beam  Headlighting 
System.  *  *  * 

»        «        *        *        » 

(g)  A  headlamp  with  a  glass  lens  need 
not  meet  the  abrasion  resistance  test 
(S8.2).  It  need  not  meet  the  chemical 
resistance  test  (SB. 3)  unless  it 
incorporates  a  replaceable  lens.  If,  in 
addition  to  a  glass  lens,  the  headlamp 
uses  a  non-plastic  reflector,  it  need  not 
meet  the  internal  heat  test  of  paragraph 
S8.6.2.  A  headlamp  of  sealed  design  as 
verified  in  paragraph  S8.9  Sealing  need 
not  meet  the  corrosion  (S8.4).  dust 
(S8.5).  or  humidity  (S8.7)  tests; 
however,  the  headlamp  shall  meet  the 
requirements  of  paragraphs  4.1.  4.1.2. 
4.4  and  5.1.4  for  corrosion  and 
connector  of  SAE  Standard  J580  DEC86 
Sealed  Beam  Headlamp  Assembly.  An 
integral  beam  headlamp  may 
incorporate  light  sources  that  are 
replaceable  that  are  used  for  purposes 
other  than  headlighting. 

(h)*  •  * 

***** 

(2)  After  the  chemical  resistance  tests 
of  paragraphs  S8.3  and  S8.10.1.  there 
shall  be  no  surface  deterioration,  coating 
delamination.  fractures,  deterioration  of 
bonding  or  sealing  materials,  color 
bleeding  or  color  pickup  visible  without 
magnification.^and  the  headlamp  shall 
meet  the  photometric  requirements 
applicable  to  the  headlamp  system 
under  test. 

(3)  After  corrosion  tests  conducted  in 
accordance  with  paragraphs  S8.4  and 
S8.10.2,  there  shall  be  no  evidence  of 
external  or  internal  corrosion  or  rust 
visible  without  magnification.  Loss  of 
adhesion  of  any  applied  coating  shall 
not  occur  more  than  0.125  in.  (3.2  mm) 
from  any  sharp  edge  on  the  inside  or 
outside.  Corrosion  may  occiu'  on 
terminals  only  if  the  current  produced 
during  the  test  of  paragraph  S8.4(c)  is 
not  less  than  9.7  amperes. 
***** 

S7.5  Replaceable  Bulb  Headlamp 
System.  *   *   * 


(h)  The  system  shall  be  aimable  in 
accordance  with  paragraph  S7.8. 

***** 

Sa  Tests  and  Procedures  for  Integral 
Beam  and  Replaceable  Bulb 
Headlighting  Systems.  •  •  • 

S8.1  Photometry.  Each  headlamp  to 
which  paragraph  S8  applies  shall  be 
tested  according  to  paragraphs  4.1  and 
4.1.4  of  SAE  Standard  J1383  APR85  for 
meeting  the  applicable  photometric 
requirements,  after  each  test  specified  in 
paragraphs  S8.2.  S8.3,  S8.5.  S8.6.1, 
SB.6.2.  S8.7.  and  S8.10.1  and  S8.10.2  if 
applicable.  A  1/4  degree  realm  is 
permitted  in  any  direction  at  any  test 
point. 
«        *        *        •        • 

S8.10  Chemical  and  corrosion 
resistance  of  reflectors  of  replaceable 
lens  headlamps. 

S8.10.1  Chemical  resistance,  (a)  The 
entire  optical  surface  of  the  reflector  of 
the  headlamp  in  the  headlamp  test 
fixture  with  the  lens  removed  shall  be 
wiped  once  to  the  left  and  once  to  the 
right  with  a  6-inch  square  soft  cotton 
cloth  (with  pressure  equally  applied) 
which  has  been  saturated  once  in  a 
container  with  2  ounces  of  one  of  the 
test  fluids  listed  in  paragraph  (b).  The 
lamp  shall  be  wiped  within  5  seconds 
after  removal  of  the  cloth  fi:t)m  the  test 
fluid. 

(b)  The  test  fluids  are: 

(1 )  Tar  remover  (consisting  by  volume 
of  45%  xylene  and  55%  petroleum  base 
mineral  spirits); 

(2)  Lacquer  thinner;  or 

(3)  Fluids  other  than  water  contained 
in  the  manufacturer's  instructions  for 
cleaning  the  reflector. 

(c)  After  the  headlamp  has  been 
wiped  with  the  test  fluid,  it  shall  be 
stored  in  its  designed  operating  attitude 
for  48  hours  at  a  temperature  of  73°F±7"' 
(23''C±4'')  and  a  relative  humidity  of 
30t±10  percent.  At  the  end  of  the  48-hour 
period,  the  headlamp  shall  be  wiped 
clean  with  a  soft  dry  cotton  cloth  and 
visually  inspected. 

Sa.10.2  Corrosion,  (a)  The  headlamp 
with  the  lens  removed,  unfixtured  and 
in  its  designed  operating  attitude  with 
all  drain  holes,  breathing  devices  or 
other  designed  openings  in  their  normal 
operating  positions,  shall  be  subjected 
to  a  salt  spray  (fog)  test  in  accordance 
with  ASTM  Bl  17-73.  Method  of  Salt 
Spray  (Fog)  Testing,  for  24  hours,  while 
mounted  in  the  middle  of  the  chamber. 

(b)  Afterwards,  the  headlamp  shall  be 
stored  in  its  designed  operating  attitude 
for  48  hours  at  a  temperature  of  73''F±7*' 
(23''C±4'')  and  a  relative  humidity  of 
30±10  percent  and  allowed  to  dry  by  , 
natural  convection  only.  At  the  end  of 


the  48-hour  period,  the  reflector  shall  be 
cleaned  according  to  the  instructions 
supplied  with  the  headlamp 
manufacturer's  replacement  lens,  and 
inspected.  The  lens  and  seal  shall  then 
be  attached  according  to  these 
instructions  and  the  headlamp  tested  for 
photometric  performance. 

Issued  on  November  9, 1994. 
Barry  Feirice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-28382  Filed  11-18-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  941095-4295;  I.D.  090894A] 

Endangered  and  Threatened  Species; 
Deer  Creek  Summer  Steelhead 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  NMFS  has  determined  that 
Deer  Creek  summer  steelhead  in 
Washington  do  not  constitute  a 
"species"  under  the  Endangered  Species 
Act  of  1973.  as  amended.  (ESA)  and, 
therefore,  do  not  qualify  for  listing 
uruier  the  ESA  at  this  time.  However. 
Deer  Creek  summer  steelhead  are  part  of 
a  larger  evolutionarily  significant  imit 
(ESU)  that  may  warrant  listing  under  the 
ESA.  and  for  which  a  status  review  is 
currently  underway. 
ADDRESSES:  Environmental  and 
Technical  Services  Division,  NMFS, 
Northwest  Region,  911  NE.  11th 
Avenue,  Suite  620,  Portland,  OR  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  Environmental  and 
Technical  Services  Division,  503/230- 
5430.  or  Marta  Nammack,  Endangered 
Species  Division,  301/713-2322. 
SUPPLEMENTARY  INFORMATION: 

Petition  Background 

On  September  21, 1993,  NMFS 
received  a  petition  from  Washington 
Trout  to  list  indigenous,  naturally- 
spawning  Deer  Creek  summer  steelhead 
{Oncorhynchus  myldss)  as  an 
endangered  species  and  to  designate 
critical  habitat  under  the  ESA.  NMFS 
published  a  notice  on  December  23, 
1993  (58  FR  68108),  that  the  peUtion 
presented  substantial  information 
indicating  that  the  listing  may  be 
warranted.  To  ensure  a  comprehensive 


status  review,  NMFS  solicited 
information  and  data  concerning  the 
present  and  historic  status  of  the  Deer 
Creek  summer  steelhead  population  and 
whether  this  population  qualifies  as  a 
"species"  under  the  ESA.  NMFS  also 
requested  information  on  areas  that  may 
qualify  as  critical  habitat  for  Deer  Creek 
summer  steelhead.  NMFS  also  initiated 
an  expanded  status  review  for  all  coastal 
steelhead  in  California,  Oregon,  and 
Washington.  This  status  review  was 
expanded  to  include  Idaho  in  response 
to  a  petition  submitted  by  the  Oregon 
Natural  Resources  Council  and  15  co- 
petitioners.  NMFS  initiated  the  status 
review  for  steelhead  throughout  its 
rtnge  in  the  four  states  on  May  27,  1994 
(59  FR  27527). 

Biological  Background 

The  NMFS  Northwest  Fisheries 
Science  Center  Biological  Review  Team 
has  conducted  a  status  review  and 
prepared  an  administrative  report 
summarizing  the  conclusions  of  the 
status  review,  "Conclusions  of  the 
Northwest  Fisheries  Science  Center's 
Review  of  a  Petition  to  List  Deer  Creek 
Summer  Steelhead  (North  Fork 
Stillaguamish  River,  Washington)  under 
the  U.S.  Endangered  Species  Act," 
which  provides  more  detailed 
information,  discussion,  and  references. 
This  report  is  available  upo    request 
(see  ADDRESSES)  and  is  summarized 
below. 

Deer  Creek  is  a  tributary  of  the  North 
Fork  Stillaguamish  River  in 
Washington.  The  Deer  Creek  Watershed 
covers  177  km^  in  the  North  Cascade 
Mountains  of  Washington.  Deer  Creek 
and  its  steelhead  fishery  have  been  the 
subject  of  many  sporting  journal  articles 
and  popular  literatiue.  Logging  in  the 
Deer  Creek  Basin  began  in  the  1920s. 
Timber  harvest  activities  accelerated  in 
the  early  1950s,  and  approximately  48 
percent  of  the  basin  was  clear-cut 
between  1952  and  1985.  In  1984,  a  large 
landslide,  which  remains  active  despite 
restoration  efforts,  introduced  a 
tremendous  amount  of  sediment  into 
Deer  Creek.  The  1984  landslide  reduced 
viable  spawning  and  rearing  habitat  for 
the  summer  steelhead  population, 
which  was  already  in  decline. 

The  name  steelhead  refers  to  the 
anadromous  form  of  rainbow  trout. 
Recently,  the  scientific  name  for  the 
biological  species  that  includes  both 
steelhead  and  rainbow  trout  was 
changed  from  Salmo  gairdneri  to 
Oncorhynchus  mykiss.  This  change 
reflects  a  belief  that  all  trouts  from 
western  North  America  share  a  common 
lineage  with  Pacific  salmon.  The  present 
endemic  distribution  of  steelhead 
extends  from  the  Kamchatka  Peninsula, 
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Asia,  east  and  south,  along  the  Pacific 
coast  of  North  America,  to  Malibu  Creek 
in  southern  California. 

Steelhead  exhibit  a  wide  variety  of 
life  history  strategies.  In  general, 
steelhead  migrate  to  sea  after  spending 
2  years  in  hesh  water  and  then  spend 
2  years  in  the  ocean  prior  to  returning 
to  fresh  water  to  spawn.  Deviations  from 
this  basic  pattern  are  common.  Some 
spawners  survive  and  return  to  the 
ocean  for  1  or  more  years  between 
spawning  migrations. 

Steelhead  exhibit  two  spawning 
migration  strategies.  "Summer 
steelhead"  enter  fresh  water  between 
May  and  October,  and  begin  their 
spawning  migration  in  a  sexually 
immature  state.  After  several  months  in 
fresh  water,  summer  steelhead  mature 
and  spawn.  "Winter  steelhead"  enter 
fresh  water  between  November  and 
April  with  well  developed  gonads.  In 
drainages  with  sympaliic  populations  of 
summer  and  winter  steelhead,  there 
may  or  may  not  be  temporal  or  spatial 
separation  of  spawning. 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species.  Deer  Creek 
summer  steelhead  would  have  to  be  a 
"species"  under  the  ESA.  The  ESA 
defines  a  "species"  to  include  any 
"distinct  population  segment  of  any 
species  of  vertebrate  *  *  *  which 
interbreeds  when  mature."  NMFS 
published  a  policy  (56  FR  58612, 
November  20, 1991)  on  how  it  will 
apply  the  ESA  "species"  definition  to 
Pacific  salmonid  species,  including 
steelhead.  This  policy  provides  that  a 
salmon  population  will  be  considered 
distinct,  and  hence  a  species  under  the 
ESA,  if  it  represents  an  evolutionarily 
significant  unit  (ESU)  of  the  biological 
species.  The  population  must  satisfy 
two  criteria  to  be  considered  an  ESU:  (1) 
It  must  be  substaniialiy  reproductively 
isolated  from  other  conspecific 
population  units  and  (2)  it  must 
represent  an  important  component  in 
the  evolutionary  legacy  of  the  biological 
species.  The  first  criterion,  reproductive 
isolation,  need  not  be  atisolute,  but  must 
be  strong  enough  to  permit 
evolutionarily  important  differences  to 
accrue  in  different  population  units. 
The  second  criterion  is  met  if  the 
population  contributes  substantially  to 
the  ecological/genetic  diversity  of  the 
species  as  a  whole.  Further  guidance  on 
the  application  of  this  policy  is 
contained  in  "Pacific  salmon 
(Oncor/iync/jus  spp.)  and  the  Definition 
of  Species  imder  the  Endangered 
Species  Act,"  which  is  available  upon 
request  (see  ADDRESSES). 


Reproductive  Isolation 

In  the  Stillaguamish  River  Basin, 
three  summer-nm  stocks  and  one 
winter-nm  steelhead  stock  are 
recognized.  Run  timing  is  similar  among 
the  Stillaguamish  River  Basin  summer 
steelhead  stocks;  however,  spawn 
timing  appears  to  be  later  for  Deer  Creek 
sununer  steelhead  than  for  other 
summer  steelhead  populations  within 
the  basin.  Although  nm  timing  differs 
between  the  Stillaguamish  River 
summer  and  winter  steelhead  stocks, 
there  is  substantial  overlap  in  the  time 
of  spawning  of  the  two  run  types. 

It  was  commonly  thought  that  the 
high  gradient  reach  of  Deer  Creek 
between  approximately  river  kilometer 
2.4  and  7.2  comprised  a  "cimiulative 
velocity  barrier"  to  winter  steelhead  (C. 
Kramer,  Area  Fish  Biologist. 
Washington  Department  of  Fish  and 
Wildlife  (WDFW),  pers.  comm..  May 
and  July  1994).  However,  other  evidence 
suggests  that  this  bariier  may  not  be 
permanent,  and  recent  flooding  may 
have  shifted  the  Deer  Creek  bedload 
sufficiently  to  facilitate  passage  of 
winter  steelhead,  thereby  allowing  for 
the  possibility  that  summer  steelhead 
are  not  reproductively  isolated  from 
winter  steelhead. 

In  general,  genetic  studies  of  coastal 
steelhead  populations  have 
demonstrated  that  summer  and  winter 
steelhead  from  the  same  stream  tend  to 
resemble  one  another  genetically  more 
than  they  resemble  populations  with 
similar  run  timing  from  different 
drainages.  These  results  suggest  that 
summer  and  winter  steelhead  do  not 
represent  two  independent 
monophyletic  units.  Allendorf  (1975) 
reported  that  coastal  summer  steelhead, 
including  the  Deer  Creek  population, 
were  "genetically  indistinguishable 
from  the  coastal  winter  run 
populations."  A  more  recent  study 
(Phelps  etal.,m  press)  involving  a 
larger  set  of  gene  loci  found  some 
evidence  of  differentiation  between 
summer  and  winter  steelhead  in  the 
Puget  Sound  region.  The  later  study  also 
found  that  Deer  Creek  summer  steelhead 
are  "relatively  distinct"  from  other 
Puget  Sound  steelhead  and  show  a 
higher  degree  of  genetic  similarity  to 
winter  steelhead  from  the  Stillaguamish 
and  Skykomish  rivers  than  to  other 
summer  steelhead  populations. 

A  variety  of  out-of-basin  steelhead 
stocks  have  been  released  in  the  Puget 
Sound  area,  and  summer  steelhead  of 
Columbia  River  (Skamania  stock)  origin 
have  been  released  in  the  North  Fork 
Stillaguamish  River  since  the  1960s  (C. 
Kramer,  WDFW,  pers.  comm.,  May  and 
July  1994).  However,  recent  genetic  data 


(Phelps  et  al.  in  press)  found  no 
evidence  that  Deer  Creek  summer 
steelhead  have  been  substantially 
affected  by  these  releases. 

Ecological/Genetic  Diversity 

In  Oregon,  only  three  coastal  basins 
have  naturally-occurring  summer 
steelhead  (Siletz,  Umpqua,  and  Rogue 
basins).  In  contrast,  all  major  river 
basins  in  the  North  Puget  Sound  region 
(Nooksack/Samish,  Skagit, 
Stillaguamish,  and  Snohomish  basins) 
are  known  to  have  naturally-occurring 
summer  steelhead.  The  discontinuous 
range  of  coastal  sununer  steelhead  is 
consistent  with  the  polyphyletic  origin 
of  this  life  history  inferred  from  genetic 
data.  However,  the  Puget  Soimd  region 
is  (or  was)  conducive  to  the 
development  of  the  summer  steelhead 
life  history,  and  within  the  Puget  Sound 
region.  Deer  Creek  is  not  unique,  or 
even  unusual,  in  supporting  summer- 
run  steelhead. 

The  most  common  age  structure  for 
coastal  steelhead  from  British  Columbia 
to  California  is  2/2  (2  years  of  fitsshwater 
residence  followed  by  2  years  in  the 
ocean).  Specific  information  about  the 
age  structure  of  steelhead  in  the  Puget 
Sound  region  is  Hmited.  Based  on  scale 
samples  from  fish  caught  by  anglers, 
Deer  Creek  summer  steelhead  are 
reported  to  be  primarily  (95  percent)  2/ 
1,  with  the  remainder  being  3/1  (C. 
Kramer,  WDFW.  pers.  comm..  May  and 
July  1994).  Other  Puget  Sound 
steelhead,  both  siunmer-  and  winter- 
run,  also  have  the  2/1  life  history,  but 
sampling  has  not  been  sufficient  to 
quantitatively  describe  age  structure  in 
these  populations.  According  to 
anecdotal  information,  the  adult  size  at 
spawning  of  other  summer  steelhead 
stocks  (South  Fork  Nooksack,  Finney 
Creek,  Sauk  River,  and  Canyon  Creek)  is 
similar  to  Deer  Creek  summer  steelhead, 
and  this  suggests  that  other  steelhead 
populations  in  the  Puget  Sound  region 
share  the  same  adult  body  size  and 
other  life  history  features  with  Deer 
Creek  summer  steelhead. 

Determination 

Deer  Creek  summer  steelhead  appear 
to  be  temporally  and  spatially  isolated 
from  other  populations  of  summer 
steelhead  in  the  Stillaguamish  River 
Basin.  Genetic  data  support  the 
hypothesis  that  Deer  Creek  summer 
steelhead  are  isolated  from  other  Puget 
Sound  steelhead  populations  for  which 
data  are  available.  However,  some 
uncertainty  remains  regarding  the 
relationship  between  Deer  Creek 
summer steelheadand  nearby  winter- 
run  populations,  both  in  the 
Stillaguamish  River  and,  perhaps,  in 


upper  Deer  Creek.  Despite  this 
uncertainty.  NMFS  has  concluded, 
based  on  all  available  Laforraation.  that 
Deer  Creek  summer  steelhead  probably 
meet  the  first  criterion  to  be  an  ESU— 
that  is,  substantial  reproductive 
isolation  from  other  conspecific 
populations. 

Although  the  genetic  data  show  that 
Deer  Creek  sununer  steelhead  are 
r  -latively  distinct  from  other  Puget 
Sound  steelhead,  the  genetic  differences 
f  n«  not  large  in  an  absolute  sense, 
llnu'ifore,  these  genetic  differences 
provide  little  insight  into  the  second 
ESU  criterion,  contribution  to 
ecological/genetic  diversity  of  the 
species  as  a  whole.  Deer  Creek  summer 
steelhead  differ  from  many  other  coastal 
steelhead  populations  in  that  most  of 
the  adults  return  after  only  1  year  in  the 
ocean,  but  the  limited  available 
information  indicates  that  this  is  also 
obser\'ed  in  other  Puget  Sound 
steelhead  populations.  N.VtFS  found  no 
other  phenotypic  or  Ufe  history  traits,  or 
habitat  features,  that  distinguish  the 
Deer  Creek  summer  steelhead 
population  bom  those  in  adjacent  areas. 
Therefore,  NMFS  concludes  that  Deer 
Creek  summer  steelhead  do  not  meet  the 
second  criterion  to  be  considered  an 
ESU  and  are  not,  by  themselves,  a 
"species"  under  the  ESA.  Therefore,  a 
proposal  to  list  Deer  Creek  stunmer 
steelhead  under  the  ESA  is  not 
warranted  at  this  time. 

However,  Deer  Creek  summer 
steelhead  are  undoubtedly  part  of  a 
laiTger  ESU  that  may  warrant  listing 
under  the  ESA.  and  NMFS  will  identify 
the  extent  of  this  ESU  during  its  current 
Washington.  Oregon,  Idaho,  and 
California  steelhead  status  review  (59 
FR  27527,  May  27, 1994).  Detailed 
information  provided  in  the  petition  for 
Deer  Creek  steelhead  will  be  considered 
during  this  expanded  status  review. 

Dated:  November  14, 1994. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Senioe. 
IFR  Doc.  94^28682  Tiled  11-18-94;  8:45  am) 
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North  Pacific  Fistteries  Research  Ptan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administntion  (NOAA). 
CoauneroeL 


SliMMARY:  NMFS  issues  a  proposed  rule 
to  clarify  and  make  minor  changes  to 
regulations  implementing  the  North 
Pacific  Fisheries  Research  Plan 
(Research  Plan).  The  proposed  rule 
would  clarify  1995  observer  coverage 
reipiirements,  revise  the  definititm  of 
the  term  "processor,"  specify  who  is 
and  is  not  included  in  the  definition  <rf 
processor,  and  exempt  certain 
processors  included  in  the  definition 
from  the  requirement  to  have  a  Federal 
Processor  Permit.  Tliese  clarifications 
will  be  incorporated  as  miiKw  revisions 
to  the  instructions  accompanying  the 
Federal  Processor  Permit  Application. 
In  addition,  the  definition  of  "round 
weight"  will  be  revised  to  conform  it  to 
recent  regulatory  changes.  This 
proposed  rule  is  consistent  with  the 
intent  of  the  final  rule  implementing  the 
Research  Plan  and  is  intended  to  reduce 
confusion  during  the  first  year  of  the 
fee-collection  program  authorized  under 
the  Research  Plan.  NMFS  expects  these 
changes  to  be  effective  by  January  1. 
1995. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  December  2, 1994. 
ADDRESSES:  Comments  on  this  proposed 
rule  may  be  sent  to  Ronald  J.  Berg, 
Chief,  Fisheries  Management  Division. 
Alaska  Region.  NMFS.  709  West  9th 
Street.  Juneau.  AK  99801.  or  P.O.  Box 
21668.  Juneau,  AK  99802-1668.  Attn: 
Lori  J.  Gravel.  Copies  of  the  Research 
Plan  and  the  environmental  assessment/ 
regulatory  impact  review  prepared  for 
the  Research  Plan  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510.  Copies  of  the  Observer  Plan 
may  be  obtained  from  NMFS  at  the 
address  noted  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson.  907-586-7228. 

SUPPLEMENTARY  MFOnMATlON: 
Background 

Regulations  implementing  the 
Research  Plan  became  effective  October 
6, 1994  (59  FR  46126,  September  6, 
1994).  A  correction  subsequently  was 
published  in  the  Federal  Register  that 
delayed  specified  parts  of  the 
implementiiig  rule  until  January  1, 1995 
(59  FR  51874.  October  13. 1994).  The 
purpose  for,  and  description  oC  the 
Research  Plan  are  contained  in  the 
preamble  to  that  final  rule. 

NMFS  has  identified  five  areas  of 
ambiguity  and  inconsistency  in  the  final 
rule  implementing  the  Researdi  Plan. 
Consequently,  the  foUowiag  changes  are 
proposed: 


1.  The  1995  observer  coverage 
requirements  set  out  ai 

§  677.10(a)(l)(i)(a  are  clarified  to 
continue  to  exempt  from  observer 
coverage  any  vessel  that  delivers 
unsorted  codeads  to  a  processor. 

2.  The  definition  of  "processor"  under 
the  Researdi  Plan  is  amended  to  make 
clear  NMFS'  interpretation  that  tender 
vessels  are  not  considered  processors  for 
purposes  of  the  Research  Plan,  and  that 
fishermen  who  transfer  fish  to  persons 
outside  of  the  United  States  are 
included  in  the  definition. 

3.  The  requirement  for  a  Federal 
Processor  Pennit  is  also  revised.  Cotain 
persons,  although  considered  processors 
under  the  definition  of  that  term,  are  not 
required  to  obtain  this  permit. 
Fishermen  who  sell  fish  directly  to  a 
restaurant  or  to  another  individual  far 
use  as  bait  or  personal  consumption  or 
fishermen  who  transfer  fish  to  a  person 
outside  the  United  States  are  not 
required  to  have  a  processor  pennit 

4.  The  Federal  Processor  Pennit 
Application  (Form  FPP-1)  is  revised  to 
reflect  changes  referenced  in  items  2. 
and  3.,  above;  and 

5.  The  definition  of  "round  weight  or 
round-weight  equivalent"  is  revised  to 
refiect  the  recent  amendment  of  the 
definition  of  this  term  in  50  CFR  672.2 
and  675-2  (59  FR  50699.  October  5. 
1994). 

A  further  description  of  and 
justification  for  the  proposed  r^ulatory 
amendments  listed  under  the  fi^  three 
items  follow. 

1995  Observer  Coverage  Requirements 

Prior  to  the  effective  date  of  the 
Researdi  Plan,  Amendments  13  and  18 
to  the  FMPs  for  Groundfish  of  the  Gulf 
of  Alaska  and  Groundfish  of  the  Bering 
Sea  and  Aleutian  Islands  Area 
respectively,  authorized  the  Observer 
Plan,  whida  set  out  domestic  observer 
coverage  requirements  for  groundfish 
vessels  and  processors.  The  Observer 
Plan  slated  -  •   •   •  operators  of  catcher 
vessels  which  transport  unscHled 
codends  to  a  mothership  are  rujl 
required  to  comply  with  this  Observer 
Plan."  On  April  29,  1994,  a  final  rule 
was  published  in  the  Federal  Register  to 
revise  observer  coverage  requirements 
that  inadvertently  deleted  this 
exemption  for  catcher  vessels  125  ft 
(38.1  m)  length  overall  (LOA)  or  longer 
(59  FR  22133).  This  erroneous 
regulatory  language  was  incoqxKated 
into  the  final  rule  implementing  1995 
observer  coverage  requirements  under 
the  Research  Plan  (S677.10(aKl)(iKCW. 
The  result  is  that  current  regulations 
imder  the  Research  Plan  require  catcher 
vessels  125  ft  (38.1  m)  LOA  or  longer  to 
carry  an  observer  at  all  times,  even 
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when  the  vessel  is  delivering  imsorted 
codends  to  a  processor  and  no 
opportunity  exists  for  the  observer  to 
observe  the  catch. 

•    This  proposed  rule  would  revise 
regulations  at  §677.10(a)(l)(i)(C)  to 
correct  this  error  by  requiringja  catcher 
vessel  125  ft  (38.1  m)  LOA  or  longer  to 
carry  an  observer  100  percent  of  its 
fishing  days.  The  term  "fishing  days" 
currently  is  defined  at  §  677.2  to 
exclude  days  during  which  a  vessel  only 
delivers  unsorted  codends  to  a 
processor. 

Definition  of  the  Term  "Processor" 

The  definition  of  the  term 
"processor,"  as  published  in  the 
September  6,  1994,  final  rule 
implementing  the  Research  Plan, 
includes  any  person,  except  a 
restaurant,  who  receives  fish  fi-om 
fishermen  for  commercial  purposes.  The 
final  rule  implementing  the  Research 
Plan  added  the  exclusion  for 
restaurants,  but  indicated  the  intent  was 
that  all  landings  of  fish  harvested  in 
Research  Flan  fisheries  be  accounted  for 
so  that  fees  may  be  assessed  based  on 
the  amount  of  fish  landed  and  an 
annually  specified  fee  per  pound. 

Under  the  definition  published  in  the 
September  6,  1994,  final  rule,  a  tender 
vessel  receiving  fish  fi-om  fishermen  for 
delivery  to  a  shoreside  processing 
facility  could  be  considered  a  processor. 
Inclusion  of  tender  vessels  as  processors 
for  purposes  of  the  Research  Plan  was 
not  the  intent  of  the  final  rule 
implementing  the  Research  Plan  and  is 
unnecessary  to  account  for  landings  of 
fish.  Accordingly,  NMFS  proposes  to 
revise  the  definition  of  "processor"  so 
that  it  is  clear  that  tender  vessels  are  not 
included. 

The  definition  of  processor  in  the 
September  6,  1994,  final  rule  also 
inadvertently  excluded  fishermen  who 
transport  fish  to  persons  outside  the 
United  States.  To  date,  the  amount  of 
fish  transferred  by  fishermen  to  persons 
outside  the  United  States  is  beUeved  to 
be  small.  However,  the  halibut  and 
sablefish  Individual  Fishing  Quota  (IFQ) 
program  scheduled  for  implementation 
in  1995  (58  FR  59375,  November  9. 
1993)  is  anticipated  to  result  in 
increased  deliveries  of  these  species  to 
persons  in  Canada  and  elsewhere 
outside  the  United  States.  Such 
deliveries  could  result  in  imreported 
landings.  Consequently,  NMFS  proposes 
to  revise  the  definition  of  "processor"  to 
clarify  that  these  fishermen  are 
considered  processors  so  that  they  are 
held  accountable  for  payment  of  billed 
fee  assessments. 


Exemption  of  Certain  Pi^^essors  From 
Applying  for  a  Processor  Permit 

The  final  rule  implementing  the 
Research  Plan  requires  that  all 
processors  of  fish  from  Research  Plan 
fisheries  must  have  a  Federal  Processor 
Permit.  This  requirement  is  reasonable 
for  those  processors  that  anticipate 
participation  in  a  Research  Plan  fishery, 
but  is  not  necessary  for  a  fisherman  who 
delivers  fish  outside  of  the  United  States 
or  sells  fish  directly  to  restaurants  or  to 
individuals  for  use  as  bait  or  personal 
consumption.  Furthermore,  the 
fisherman  may  not  be  the  owner  of  the 
catcher  vessel.  Vessel  owners  often 
cannot  anticipate  the  number  or  identity 
of  operators  ot  their  vessels  during  a 
given  fishing  year.  As  a  result, 
individual  fishermen  who  are 
processors  under  the  Research  Plan  may 
be  difficult  to  identify  until  after  an 
Alaska  Department  of  Fish  and  Game 
(ADF&G)  fish  ticket  or  other 
documentation  of  landing  has  been 
submitted.  Therefore,  this  proposed  rule 
would  make  it  explicit  that  these 
processors  are  exempt  from  such 
requirements. 

NMFS  further  notes  its  intent  that  the 
following  sections  of  the  Observer  Plan 
still  are  effective  during  the  first  year  of 
the  Research  Plan  (1995):  (1)  Standards 
of  observer  conduct  (attachment  number 
3);  £md  (2)  the  description, 
specifications,  and  work  statement  for 
certified  domestic  observer  contractors, 
including  conflict  of  interest  standards 
for  NMFS-certified  observers  and 
contractors  and  conditions  for 
contractor  and  observer  certification 
revocation  (attachment  number  4). 
Copies  of  the  Observer  Plan  dated  May 
1994  are  available  from  NMFS  (see 
ADDRESSES). 

After  the  first  year  of  the  Research 
Plan,  standards  and  criteria  for  conduct, 
certification,  conflict  of  interest,  and 
revocation  of  certification  of  observers 
and  observer  contractors  will  be 
included  as  part  of  the  contractual 
arrangements  between  NMFS  and 
observer  contractors. 

Classification 

This  proposed  rule  includes  minor 
revisions  to  the  instructions 
accompanying  the  collection  of 
information  approved  by  the  Office  of 
Management  and  Budget,  0MB  control 
number  0648-0206  (Processor  Permit 
Application).  No  new  information  is 
collected,  but  the  number  of  persons 
required  to  comply  with  this  collection- 
of-information  requirement  is  reduced. 

The  North  Pacific  Fishery 
Management  Council,  NMFS,  and  the 
ADF&G  prepared  a  final  Regulatory 


Flexibility  Analysis  as  part  of  the 
Regulatory  Impact  Review  prepared  for 
the  Research  Plan.  A  copy  of  this 
analysis  is  available  from  the  Council 
(see  ADDRESSES). 

NMFS  finds  that  this  proposed  action 
should  be  implemented  as  soon  as 
possible  so  that  clear  instructions  may 
be  sent  out  to  the  industry  that  reflect 
what  will  be  in  place  for  the  1995  fee 
collection  program  authorized  under  the 
Research  Plan.  Delay  in  implementing 
the  proposed  revisions  would  create 
unnecessary  confusion  within  the 
fishing  industry  concerning 
implementation  of  the  Research  Plan 
during  1995.  NMFS  is  providing  a  15- 
day  conunent  period  to  expedite  final 
action  while  allowing  an  opportunity 
for  public  comm.ent. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  677 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  15, 1994. 

Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  677  is  proposed . 
to  be  amended  as  follows: 

PART  677— NORTH  PACIFIC 
FISHERIES  RESEARCH  PLAN 

1.  The  authority  citation  for  part  677 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  677.2,  the  definitions  of 
"processor"  and  paragraph  (1)  of 
"round-weight  or  round-weight 
equivalent"  are  revised  and  the 
definition  of  "tender  vessel"  is  added, 
in  alphabetical  order,  to  read  as  follows: 

§677.2    Definitions. 

*  *        •         •         » 

Processor  means  any  shoreside 
processing  facility  or  vessel  that 
processes  fish,  any  person  who  receives 
fish  from  fishermen  for  commercial 
purposes,  any  fisherman  who  transfers 
fish  outside  of  the  United  States,  and 
any  fisherman  who  sells  fish  directly  to 
a  restaurant  or  to  an  individual  for  use 
as  bait  or  personal  consumption. 
Processor  does  not  include  a  tender 
vessel  or  a  restaurant,  or  a  person  who 
receives  fish  from  fishermen  for 
personal  consumption  or  bait. 

*  *        •        •        * 

Round  weight  or  round-weight 
equivalent  means: 

(1)  For  groundfjsh  or  halibut— the 
weight  of  fish  calculated  by  dividing  the 
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weight  of  the  primary  product  made 
from  that  fish  by  the  standard  jModuct 
recovery  rate  for  that  primary  product  as 
listed  in  §  672.20(j)  of  this  chapter,  or, 
if  not  listed,  the  weight  of  fisii 
calculated  by  dividing  the  weight  of  a 
primary  product  by  the  standard 
product  recovery  rate  as  determined 
using  the  best  available  evidence  on  a 
case-by-case  basis. 
*        »        •        *        . 

Tender  vessel  means  a  vessel  thrt 
does  not  process  fish  but  that  is  used  to 
transport  fish  from  another  vessel  to  a 
shoreside  processing  facility  or  to  a 
vessel  that  processes  fish  for 
commercial  use  or  consiunption,  or  for 
delivery  to  such  a  processing  facility  or 
vessel. 

3.  In  §  677.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§677.4    Permtis. 

(a)  General.  In  addition  to  the  permit 
and  licensing  requirements  at  §  301.3  of 
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this  title  and  §§  672.4,  675.4,  and 
§  676.13  of  this  chapter,  a  processor  of 
fish  bom  a  Research  Plan  fishery  must 
have  a  Federal  Processor  Permit  issued 
by  the  Regional  Director  under  this 
section,  except  that  this  requirement 
does  not  apply  to  any  fisherman  who 
transfers  fish  outside  of  the  United 
States,  or  any  fisberzoan  who  sells  fish 
directly  to  a  restaurant  or  to  an 
individual  for  use  as  bait  or  personal 
consumption.  Federal  ProcessOT  Permits 
will  be  issued  without  charge. 
•        •        •        •        » 

4.  In  §  677.7,  paragraph  (e)  is  revised 
to  read  as  follows: 

§677.7    General  prahftHtions. 

***** 

(e)  Process  or  receive  fish  from  a 
Research  Plan  fishery  without  a  valid 
permit  issued  pursuant  to  this  part. 


5.  In  §677.10,  paragraph  (a)(lJ(i)(Q  is 
revised  to  read  as  h  lows: 

§677.10    General  requirements. 

(a)*  •  • 

(C)  A  catcheryprocessor  or  catcher 
vessel  125  ft  (38.1  m)  LOA  or  longer 
must  cany  a  NMFS-certified  observer 
during  100  percent  of  its  fishing  days 
while  fishing  for  groundfish.  except  for 
a  vessel  fishing  for  groundfish  with  pot 
gear  as  provided  in  paragraph  (a)(l)(iMF) 
of  this  section. 


Figure  1  to  Part  677    [Amended] 

6.  Figure  1  to  part  677.  Federal 
Processor  Permit  Application  (Form 
FPP-1),  is  revised  to  read  as  follows: 

BILUNQ  C00£  3S10-22-M 
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NOAA  B8-155 


FEDERAL  FISHERIES  PERMIT  APPLICATION 

FEDERAL  PROCESSOR  PERMIT  APPUCATION 
(FPP-1) 


OMB  No   064fr020e.  axpir**  4/30/97 


United  States  Department  of  Commerce 

National  Oceanic  and  Atmospheric  Administration 

National  Marine  Fisheries  Service 

Alaska  Region 

P.O.  Box  21668 

Juneau,  Alaska  99802-1668 


BLOCK  A  -  PERMIT  AMENDMENT  INFORMATION 


If  thi«  is  an  application  for  an  atwndtd  ptrait,  provida  your  current 
Fadtrat  Fisheries  Penait  ntBber  and/or  Federal  Processor  Pensit  nuriser: 


Check  the  itea(s)  that  have  changed: 

[  ]  Vessel  inforsMtion  (Blocic  B) 

[  ]  Shoreside  processor  information  (Block  C) 

[  ]  Omftr   infoHMtion  (Block  D) 


[  1  Federal  Fisheries  Pensit  infonsation  (Block  E) 
[  1  Federal  Processor  Permit  information  (Block  F) 


BLOCK B-  VESSEL  INFORMATION 


1.  Vessel  Na 


2.  ADFtG  Nurtwr 


3.  Coast  Guard  Muiter 


4.  Homeport  (City,  state) 


5.  Length  Overall  (Feet) 


6.  Net  Tonnage 


7.  Vessel  Telephone  Huiber 


8.  Vessel  FAX  Htjiter 


9.  INMARSAT  NMber 


BLOCK  C  '  SHMESIDE  PROCESSOR  INFORMA TION 


1.  Processor  Na 


2.  Business  Street  Address  (Street,  city,  state,  zip  code) 


3.  ADFtG  Processor  Code 


4.  Telephone  Nunber 


5.  FAX  Nuitwr 


BLOCK D' OWNER  INFORMATION 


1.  Cwner  Neme(s) 


2.  Business  Hailing  Address  (Street  or  box,  city,  state,  lip  code) 


3.  Managing  Company,  if  any 


4.  Telephone  Nu«ber 


5.  FAX  Number 
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BLOCK  E  -  FEDERAL  FISHERIES  PERMFT  INFORMA  TION 


FB>BIAL  FISHBtES  PBOMfTS  MUST  BE  RENEWED  ANNUALLY. 

FISHERIES:  The  following  fisheries  in  the  3-200  mile  tone  off  Alaska  require  vessels  to  have  •  Federal  Fisheries  Permit 
pursuant  to  16  USC  1801-1882.  Check  one,  or  both,  as  appropriate: 


[  ]  Gulf  of  Alaska  Groundfish 


[  ]  Bering  Sea  and  Aleutian  Islands  Groundfish 


VESSEL  OPERATIONS  CATEGORIES:  Indicate  the  type  of  operations  you  conduct  in  the  groundfish  fishery.  Check  Siaport 
Vessel  OR  check  any  conbi nation  of  the  other  four  categories. 

]  Catcher  Vessel 

]  Catcher/Processor  (complete  Block  F  also)  * 

]  Mothership  (complete  Block  F  also)  * 

]  Tender  Vessel 

]  Support  Vessel 

•  Catcher/Processor  and  Mothership  permits  are  not  valid  i#)less  accompanied  by  a  Federal  Processor 
Permit  for  groundfish. 

CATCHER  VESSELS  AND  CATCHER/PRO(XSSORS  ONLY: 
GEAR  TYPE:  Check  ONLY  the  gears  used  for  GROUNDFISH  fishing: 
t  J  TraMl    t  ]  Hook  and  line    I  ]  Pots    [  ]  Jig/troll    (  ]  Other:  


UTCHER  VESSELS  ONLY: 

[  ]  Check  here  if  the  only  groundfish  you  expect  to  catch  is  bycatch  durir^  halibut,  crab,  or  salmon  fisheries. 
[  ]  Check  here  if  you  expect  to  target  on  groundfish,  but  only  on  sablef ish  (blackcod)  in  the  Gulf  of  Alaska. 


BLOCK  F '  FEDERAL  PROCESSOR  PERMIT  INFORMA  TION 


FB>ERAL  PROCESSOR  POaMrTS  MUST  BE  RBIEWED  SSMMNNUALLY. 

Federal  Processor  Permits  arc  required  for  certain  processors  of  the  following  fisheries.  Check 
as  appropriate.  (See  instructions  for  definition  of  processors  required  to  obtain  a  permit.) 

[  J  Gulf  of  Alaska  Grouidfish  (GOA,  3-200  mile  zone)  • 

[  ]  Bering  Sea  and  Aleutian  Islands  Grou^fish  (BSAI,  3-200  mite  zone)  * 

[  ]  Bering  Sea  and  Aleutian  Islands  King  and  Tanner  Crab  (3-200  mile  zone) 

[  1  North  Pacific  Halibut  (Convention  waters  off  Alaska,  i.e.  State  and  Federal  waters) 

■  Groundfish  Catcher/Processors  and  Mothership  Processor  Vessels  that  operate  inside  the  3-200  mile 
zone  off  Alaska  tk  also  required  to  have  a  Federal  Fisheries  Permit  (see  Block  E). 

Indicate  the  seni -annual  permitting  period  for  which  you  are  applying:   t  )  January  1  to  Jme  30 

[  ]  July  1  to  December  31 


one,  or  any  caa6i nation. 


Year: 


BLOCK  G  -  SIGNATURE 


Under  penalties  of  perjury,  I  declare  that  I  have  examined  this  application,  and  to  the  best  of  my  knowledge  and  belief, 
the  information  presented  here  is  true,  correct  and  complete. 


Applicant's 


(please  print  or  type) 


Signature 


Date 
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INSTRUCTIONS 


A  separate  application  must  be  completed  for  each  y/esset  or  processor.  Type  or  print  legibly  in  ink;  retain  a  copy  of  completed 
application.  Completed  forms  should  be  mailed  to:  NMFS  Alaska  Region,  P.O.  Box  21668,  Juneau,  AK  99802-1668.  If  you 
have  any  questions,  please  call  Enforcement  at  907-586-7225. 

BLOCK  A  •  PERMfT  AMENDMENT  INFORMA  TION 

If  you  already  have  a  valid  Federal  permit,  but  the  information  originally  provided  on  your  application  has  changed,  you  shouJd  fill 
out  this  bhx:k.  Provide  your  current  Federal  Fisheries  Permit  number  and/or  your  Federal  Processor  Permit  number,  and  check  the 
item(s)  that  have  changed.  Written  notification  of  changes  must  be  received  within  10  days  of  the  date  of  the  change. 

BLOCK B  -  VESSEL  INFORMATION 

Complete  Block  B  if  the  permit  is  for  a  vessel. 

Vessel  Name  -  Enter  complete  vessel  name  as  displayed  in  official  documentation. 

ADF&G  Number  -  Enter  5-digit  State  of  Alaska  Department  of  Fish  &  Game  (ADF&G)  number  (example:  51 233). 

Coast  Guard  Number  -  Enter  Coast  Guard  documentation  number  (example:  566722)  or  state  registration  number  (examcle- 

AK3456C). 
Homeoort  -  Enter  homeport  (city  and  state)  as  recorded  in  official  documentation. 
Length  Qvgrall  -  Enter  the  vessel's  length  overall  in  feet,  w/hich  is  defined  as  the  horizontal  distance,  rounded  to  the  nearest 

foot,  between  the  foremost  part  of  the  stem  and  the  aftermost  part  of  the  stern,  excluding  bowspnts,  rudders,  outboard 

motor  brackets,  and  similar  fittings  or  attachments. 
Net  Tonnage  -  Enter  registered  net  tonnage  as  stated  in  official  documentation. 
Vessel  Telephone.  FAX,  and  INMARSAT  Numbers  -  Enter  telephone,  FAX,  and  INMARSAT  (satellite  communication)  numbers 

used  onboard  the  vessel. 

BLOCK  C    5H0RESIDE  PROCESSOR  INFORMATION 

Complete  Block  C  if  the  permit  is  for  a  shoreside  processor,  which  is  defined  as  any  person,  that  receives  unprocessed  fish, 
except  Catcher/Processors.  Mothership  Processor  Vessels,  Tender  Vessels,  restaurants,  or  persons  buying  fish  from 
fishermen  for  use  as  bait  or  personal  consumption. 

Processor  Name  -  Enter  complete  name  as  displayed  in  official  documentation. 

Business  Street  Address  -  Enter  complete  street  address  of  the  shoreside  processing  facility,  including  street  number,  city, 

state  and  zip  code. 
ADF&G  Processor  Code  -  Enter  the  Alaska  Department  of  Fish  and  Game  Processor  Number  assigned  to  the  processor. 
Telephone  and  FAX  Numbers  -  Enter  telephone  and  FAX  numbers  used  at  the  shoreside  processor. 


BLOCK  D     OWNER  INFORMA  TlON 

Enter  information  on  the  owner  of  the  vessel  listed  in  Block  B  or  the  shoreside  processor  listed  in  Block  C. 

Qwngr  N^me|?|  -  Enter  the  full  name(s)  of  the  vessel  or  processor  owner(s).    If  there  is  more  than  one  owner,  list  the 
principal  owner  first;  the  permit  will  be  issued  to  the  first  owner  listed,  with  an  ET  AL.  notation.  The  permit  MUST  be 
issued  to  the  owner  of  the  vessel  or  ^roctssot,  not  operators  or  lessees. 

Bv$ir>esg  Mailing  Add'-y??  -  Enter  year  ccmp/ete  PERMANErfT  business  mailing  address,  including  state  and  zip  code.  Your 
petm.t  will  be  sent  to  this  address.  If  you  need  to  have  to  your  permit  sent  to  a  temporary  address,  please  enter  yoor 
PERMANENT  business  address  or,  the  application  and  attach  a  note  with  your  temporary  address. 

Mangfling  Qgn^P^ny  ■  Enter  the  narre  of  any  company  (other  than  the  owner)  that  manages  the  operations  of  your  vessel  or 
processor. 

Telephone  ?nd  FAX  Num,b?r§  -  Enter  telephone  and  FAX  numbers  used  by  the  vessel  or  processor  owner.  It  is  very  important 
that  you  provide  a  telephone  number  where  we  can  contact  you,  or  where  we  can  leave  messages  for  you,  if  questions 
arise  corKerning  your  application. 


FederalRegister  /  Vol.  59.  No.  223  /  Monday,  November  21.  1994  /  Proposed  Rules 


59989 


BLOCKS-  FEDERAL  FISHERIES  PERMFT  INFORMA  TION 

Federal  Fisheries  Permits  are  required  for  all  vessels  conducting  groundfish  operations  in  the  3-200  mii^  ,n~.  n«  ai    ..     tk 
includes  vessels  fishing  for  groundfish  vessels  oroces-sino  nm..rvHfi.h  <,Zi  y"''^^^^^  '"  ^"^  •»  ^^■^  "^''e  zone  off  Alaska.  This 
•Groundfish-  means  p' lock  Pac.f ^  cod  sab  S  A^^"^^^^^^^^^^  "'*«'?«  °^  8^°""<l"sh  vessels, 

eulachon.  capelin,  sharks,  skates,  sculp.^s  oaopus.  a^  Z5        ^   '         °     '""''  ""'^  '^*='*'=  ^'*"*'  ^°^'^*»^'  »">«''. 

'"'^^^^'gS  -  Indicate  the  fishery  or  fisheries  for  which  you  are  applyino    You  mav  anniw  for  >  ,i,«.i-  «•  u  u  ^ 

^^^■<0«'^'>l^'<^r.,.,„r.,,  -  Mice  ,h.  we  of  o^^ion*  oZnIS  ™*eTo^S  ,'sh  ,X    c'^^tk^loa  v.„  , 
or  an,  comt,™  jn  of  Catcher  Vessel,  Catcher/Processor,  l^othershio.  aruj  Terrfe.  Vessel    (aTS»i  ^™,^2^..  .       ' ' 

srr^so^A":r;,:lrs■«^:'rc.^^^^^^ 

Mothership  -  A  vessel  that  receives  and  processes  fish  from  other  vessels 

'ro«sinof Jsht  Xl^^^ior^""  ^'•"''^  '■"'  "^•«'  •">-  '-•«'  •'-' »  ■  '^'-^ 
Support  Vessel  -  Any  vessel  that  is  used  in  support  of  a  permitted  ve^<:i»i  inri  .Hinn  k,«  „„.  i-    .  w 
.isN,^  vessel „l,h wa,e,,  fuel,  provsions,  tfsL,  .IT^Z7^,^^ZX7«^,  uoS ^  ' 
transport,noEr2£Ms£i!tish.  This  catejory  Soes  not  include  processors  or  Teril,v«seir 
S^Jto -^Groundfish  Catcher  Vessels  and  Catcf^r/Processors  need",o  indicate  .^"et  S  used  fo,  .rour^fish 

^^iSSf^roSrvXVc^oa^'rs'S:/^^^^^^^^^^  --■  «  "'™„„s,»ries.  or 

StrrTeSxr^,'i~~--^^^ 

BL  OCK  F  -  FEDERAL  PROCESSOR  PERMIT  INFORMA  TION 

iSe;::s^fS  ^::::;r:;Xf:;rsr  ?;;^rr;ece  e 

permits  for  January  1-June  30  will  receive  renewal  applications  fo?permi?s  for ?he  second  ouSyear    M^llZln 
Ran  fees  must  be  paid  before  the  next  semi-annual  processor  pemMt  will  be  issued.  ' 

BLOCK  G  -  SIGNATURE 

rnr=ranr.trraSron«^^^^^^^^^^^ 
LOGBOOKS 

Support  Vessels  do  not  receive  logbooks. 

Catcher  Vessels  under  5  net  tons  do  not  receive  Catcher  Vessel  logbooks 
A  Shoreside  Processor  logbook  will  also  be  sent  with  each  Federal  Processor  Permit  for  groundfish  issued  to  »  ^hnro.n. 

rr/a  %Te,T;z'^'?ir '-  ""♦ ""  --" '''-"'  '■— '--"  '<-'  .'ortr  ;r.v:  :resr  does  no. 
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Dimensions 

Weight 

9"  XI  2.5* 

2  pounds 

9*  X  12.5" 

3  pounds 

9*  X  12.5" 

3  pounds 

9"X  12.5" 

2  pounds 

1TX17" 

3  pounds 

SPEOAL  HANDUNG  OF  PERMITS 

Please  allow  at  least  1 0  days  for  processing  your  permit.  Do  not  wait  until  right  before  an  ooeninQ  to  aoolv  for  your  permit  -  we 
may  not  be  able  to  get  it  to  you  rn  time.  You  rrwy  fax  your  pemiit  application  to  us  at  907-586-73 1 3,  but  we  cannot  fax  your 
permit  back  to  you.    We  cannot  pay  for  express  mailing  if  you  do  apply  late.   We  can  express  mail  your  permit  to  you  only  if  you 
serxJ  us  an  express  mail  envelope  with  the  correct  amount  of  postage  prepaid.  Please  send  the  largest  envelope  available. 
approximately  12"  X  18".  or  send  express  mail  stamps  UNATTACHED  to  an  envelope.  If  the  express  mail  envelope  vou  send  is 
too  small  or  does  not  have  enough  postage  attached,  we  will  be  reoulred  to  send  vour  permit  and  logbooks  to  you  bv  regular  U.S. 
f^ail-  Keep  in  mind  that  we  send  the  appropriate  logbook(s)  WITH  Federal  Fisheries  Permits  for  groundfish  and  with  Federal 
Processor  Permits.  See  LOGBOOKS  on  the  preceding  page  to  determine  what  logbook(s)  you  will  be  sent,  if  any.  Following  is 
the  approximate  size  and  weight  of  each  logbook: 


Catcher/Vessel  logbook 
Catcher/Processor  logbook  • 
Mothership  logbook 
Buying  Station  logbook 
Shoreside  Processor  logbook 


OTHER  nSHERSES  AND  UCENSES 

Salmon  Power  Troll  -  State  of  Alaska  Interim  Use  and  Limited  Entry  Power  Troll  licenses  serve  as  a  Federal  permit.  If  you  do 
not  currently  possess  either  State  license,  a  Federal  permit  may  be  issued  provided  that  sometime  during  the  years  1 975- 
1977,  you:  a)  operated  a  vessel  in  the  3-200  mile  zone  off  Alaska;  b)  engaged  in  commercval  fishing  for  salmon  from  that 
vessel  in  the  3-200  mile  zone  off  Alaska;  AND  c)  landed  salmon  caught  with  power  troll  gear.  M  you  believe  ttwt  you  meet 
these  conditions,  please  contact  NMFS  at  907-586-7225.  You  will  be  required  to  provide  fish  tickets  or  other  landing 
receipts  showing  compliance  with  the  above  requirements. 

Hali*?yt  -  A  Federal  Processor  Permit  is  required  for  anyone  that  processes  Pacific  halibut  off  Alaska.  In  addition,  vessels  that 
iiih  for  halibut  are  required  to  have  a  license  from  the  International  Pacific  Halibut  Commission  (IPHC).  Questions  regarding 
IPHC  licenses  should  be  directed  to:  International  Pacific  Halibut  Commission,  P.O.  Box  95009,  Seattle,  WA  98145-2009 
Phone:  206-634-1838. 

Tanner  Crab  and  Kino  Crab  -  State  of  Alaska  area  registration  serves  as  the  required  Federal  area  registration. 

?t?te  gf  Alaska  permits  -  Contact  the  Commercial  Fisheries  Entry  Comrhission  at  907-789-61 50for  infomiation  on  State  of 
Alaska  permits  and  regulations. 

PUBLIC  REPORTING  BURDEN  S  TA  TEMENT 

NMFS  estimates  that  the  pubiic  reporting  burden  will  average  0.33  hour  per  response  for  completing  the  Federal  Fisheries  Permit 
and  Federal  Processor  Permit  application,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathehng 
and  mainiaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of  the  data  requirements,  including  suggestions  for  reducing  the  burden,  to  Ronald  J.  Berg, 
Chief,  Fisheries  Management  Division,  Alaska  Region,  National  Marine  Fisheries  Service,  P.O.  Box  21668,  Juneau,  AK  99802 
(Attn:  Lori  Gravel),  and  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0648-0206),  Washington  DC 
20503  (Attn:  NOAA  Desk  Officer). 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  detegatk>ns  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-123-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 


Application 
No. 


94-280-01 
94-284-01 


Applicant 


AgrEvo  USA  

University  of  Chicago 


Done  in  Washington.  DC.  this .15th  day  of 
November  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  94-28669  Filed  11-18-94;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  to  the  Commission  will  be 
convened  at  8:30  a.m.  and  adjourn  at 
5:00  p.m.  on  Monday.  December  12. 
1994.  in  the  U.S.  Commission  on  Civil 


being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP,  APHIS. 
USDA,  room  850.  Federal  Building. 


6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Beheve  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant^lealth  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Date 
received 


10/07/94 
10/11/94 


Organisms 


Canola  plants  genetically  engineered  to  express  tolerance  to 

the  hert)icide  glufosinate. 
Arabidopsis  ttjaliana  plants  genetically  engineered  to  express 

tolerance  to  the  herbicide  chlorsulfuron. 


Fiekl  test 
kx:ation 


California 
Illinois. 


Rights  Conference  Room  540,  624  Ninth 
Street  NW,  Washington,  D.C.  20425.  The 
purpose  of  the  meeting  is  to  gather 
information  on  home  lending 
discrimination  in  the  District  of 
Columbia. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Maria  Charito 
Kruvant,  202-966-5804,  or  John  I. 
Binkley,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
sched  u  led  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC.  November  9. 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  94-28601  Filed  11-18-94;  8:45  am) 

BILLING  CODE  633S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Kansas  Advisory 
Committee  to  the  Commission  will  hold 
a  meeting  on  December  8, 1994,  from 
10:00  a.m.  until  3:00  p.m.  at  the  Kansas 
Alumni  Association  Building,  Main 
Campus  at  Jayhawk  Boulevard,  Board 
Room,  Lavkrrence.  Kansas  66044.  The 
purpose  of  the  meeting  is  to  collect 
information  on  civil  rights  issues  in 
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order  to  plan  for  future  projects  in 
Kansas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  ser\'ices  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuai:)  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  9, 
1994. 

Carol-I.ee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  94-28600  Filed  11-18-94;  8:45  am] 

BILLING  CODE  6335-01-i> 


Agenda  and  Notice  of  Public  Meeting 
of  the  Missouri  Advisory  Comrr.ittee 

Notice  is  hereby  givei^  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Missouri  Advisory 
Committee  to  the  Commission  will  hold 
a  meeting  on  December  16, 1994,  from 
2:00  p.m.  until  6:00  p.m.  at  the  Kansas 
City  Marriott  Allis  Plaza,  200  West  12th 
Street,  Kansas  City,  Missouri  64105.  The 
piu-pose  of  the  meeting  is  to  discuss 
follow-up  activities  on  the  recent 
Bootheel  report  and  to  plan  for  future  . 
projects  in  Missouri. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted- 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  9, 
1994. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  94-28602  Filed  11-18-94;  8:45  ami 

8ILUNG  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  713] 

Expansion  of  Foreign-Trade  Zone  76; 
Bridgeport,  CT 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  firom  the  City 
of  Bridgeport,  Connecticut,  grantee  of 
Foreign-Trade  Zone  No.  76,  for 
authority  to  expand  its  general-purpose 
zone  at  sites  in  Bridgeport,  Connecticut, 
within  the  Bridgeport  Customs  port  of 
entry,  was  filed  by  the  Foreign-Trade 
Zones  (FTZ)  Board  on  September  16, 
1993  (Docket  51-93,  58  FR  50330,  9/27/ 
93); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC.  this  9th  day  of 
November  1994. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  94-28690  Filed  11-18-94;  8:45  am) 

BILLING  CODE  3510-OS-P 

[Order  No.  716] 

Grant  of  Authority  for  Subzone  Status; 
Group  Technologies  Corporation 
(Electronic/Computer/ 
Telecommunication  Equipment) 
Tampa,  FL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 


encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Tampa,  Florida,  grantee  of  Foreign- 
Trade  Zone  79,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
electronic/computer/ 
telecommunication  equipment 
manufacturing  plant  of  Group 
Technologies  Corporation  located  in 
Tampa.  Florida,  was  filed  by  thfi  Board 
on  July  26, 1993,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  35-93,  58 
FR  41709,  8/5/93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  79B)  at  the  Group 
Technologies  Corporation  plant  in 
Tampa,  Florida,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington,  DC,  this  9th  day  of 
November  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign 
Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  94-28692  Filed  11-18-94;  8:45  anil 

BILLING  CODE  3S10-OS-P 


[Order  No.  715] 

Expansion  of  Foreign-Trade  Zone  38; 
Spartanburg  County,  SC 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
South  Carolina  State  Ports  Authority, 
grantee  of  Foreign-Trade  Zone  No.  38, 
for  authority  to  expand  its  general- 
purpose  zone  in  Spartanburg  County, 
South  Carolina,  within  the  Greenville/ 
Spartanburg  Customs  port  of  entry,  was 


filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  October  29. 1993  (Docket  53- 
93,  58  FR  59236. 11/8/93)  (Amendment: 
59  FR  29983.  6/10/94); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
as  amended,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC,  this  9th  dav  of 
November  1994. 

Susan  G.  Esserman. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 

John ).  Da  Ponte,  Jr^ 

Executive  Secretary. 

[FR  Doc.  94-28691  Filed  11-18-94;  8:45  am) 

BILLING  CODE  3510-OS-P 


International  Trade  Administration 
(A-1 22-057] 

Replacement  Parts  for  Self-Propelled 
Bituminous  Paving  Equipment  from 
Canada;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  finding  on 
replacement  parts  for  self-propelled 
bituminous  paving  equipment  from 
Canada.  The  review  period  is  September 
1.  1990  through  August  31,  1991.  This 
review  involves  one  manufacturer/ 
exporter  of  this  merchandise,  the  Allatt 
Paving  Division  of  IngersoU-Rand 
Canada  Inc.  (Allatt).  We  preliminarily 
determine  the  dumping  margin  for  this 
period  to  be  11.04  percent.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  November  21 .  1994. 
FOR  FURTHER  WTORMATION  CONTACT: 
Cayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance, 


International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  19. 1991,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (56  FR 
47450)  of  the  antidumping  finding  on 
replacement  parts  for  self-propelled 
bituminous  paving  equipment  from 
Canada  for  the  period  September  1 , 
1990  through  August  31.  1991.  On 
September  23. 1991,  the  petitioner, 
Blaw  Knox  Construction  Equipment  Co., 
requested  an  administrative  review  of 
the  antidumping  finding.  We  initiated 
the  review  on  October  18,  1991  (56  FR 
52254).  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  replacement  parts  for  self- 
propelled  bituminous  paving 
equipment,  excluding  attachments  and 
parts  for  attachments.  This  merchandise 
is  currently  classifiable  imder 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  4016.93.10,  7315.11.00. 
7315.89.50.  7315.90.00,  8336.50.00, 
8479.99.00,  8481.20.00,  8482.10.10, 
8483.90.90.  8539.29.20.  8544.20.00. 
8544.41.00,  8544.51.80,  8544.60.20,  and 
9015.30.40.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  WTitten  description 
remains  dispositive. 

The  review  period  is  September  1 . 
1990  through  August  31. 1991.  This 
review  involves  one  manufacturer/ 
exporter  of  this  merchandise,  Allatt. 

United  States  Price 

In  calculating  United  States  price 
(USP),  the  Department  used  purchase 
price  (PP)  and  exporter's  sales  price 
(ESP),  as  defined  in  section  772  of  the 
Tariff  Act.  For  those  sales  made  directly 
to  unrelated  pcuties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  PP,  in  accordance 
with  section  772(b)  of  the  Tariff  Act. 
Where  sales  to  the  first  unrelated 
purchaser  occurred  after  importation 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Tariff  Act.  * 

PP  and  ESP  were  based  on  the 
packed,  f.o.b.  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  where  applicable,  for 


brokerage  charges.  U.S.  and  foreign 
inland  height,  U.S.  duties,  and 
discounts.  For  ESP  sales,  we  also 
deducted  commissions  to  unrelated 
parties,  credit,  and  indirect  selling 
expenses. 

We  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  Silicon  Manganese  from 
Venezuela.  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value,  59  FR 
31204.  June  17. 1994.  There  were  no 
other  adjustments  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  FMV.  the  Department 
used  home  market  price,  as  defined  in 
section  773  of  the  Tariff  Act,  because 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  f.o.b.  company 
warehouse  price  in  the  home  market. 
Where  applicable,  we  made  adjustments 
for  discounts,  inland  freight,  credit 
e.xpenses,  commissions,  advertising 
expenses,  packing  expenses,  and 
differences  in  merchandise.  We  adjusted 
FMV  for  taxes  in  accordance  with  our 
practice  as  outlined  in  Silicon 
Manganese  from  Venezuela,  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  59  FR  31204.  June  17. 1994. 

In  light  of  the  CAFC's  decision  in  Ad 
Hoc  Committee  of  AD-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States,  13.  F3d  398  (CAFC  1994), 
the  Department  no  longer  can  deduct 
home  market  movement  charges  from 
FMV  pursuant  to  its  inherent  power  to 
fill  in  gaps  in  the  antidumping  statute. 
We  instead  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
(COS)  provision  of  19  CFR  353.56  and 
the  ESP  offset  provision  of  19  CFR 
353.56(b)  (1)  and  (2),  as  appropriate,  in 
the  manner  described  below. 

When  USP  is  based  on  PP,  we  only 
adjust  for  home  market  movement 
charges  through  the  COS  provision  of  19 
CFR  353.56.  Under  this  adjustment,  we 
capture  only  direct  selling  expenses, 
which  include  post-sale  movement 
expenses  and,  in  some  circumstances, 
pre-sale  movement  expenses. 
Specifically,  we  will  treat  pre-sale 
movement  expenses  as  direct  expenses 
if  those  expenses  are  directly  related  to 
the  home  market  sales  of  the 
merchandise  under  consideration. 
Moreover,  in  order  to  determine 
whether  pre-sale  movement  expenses 
are  direct,  the  Department  will  examine 
the  respondent's  pre-sale  warehousing 
expenses,  since  the  pre-sale  movement 
charges  incurred  in  positioning  the 
merchandise  at  the  warehouse  are,  for 
analytical  purposes,  inextricably  linked 


59994 


Federal  Register  /  Vol.  59,  No.  223  /  Monday,  November  21,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  223  /  Monday.  November  21.  1994  /  Notices 


59995 


to  pre-sale  warehousing  expenses.  If  the 
pre-sale  warehousing  constitutes  an 
indirect  expense,  the  expense  involved 
in  getting  the  merchandise  to  the 
warehouse  also  must  be  indirect; 
conversely,  a  direct  pre-sale 
warehousing  expense  necessarily 
implies  a  direct  pre-sale  movement 
expense. 

When  USP  is  based  on  ESP,  the 
Department  makes  COS  adjustments  for 
movement  expenses  in  the  same  manner 
as  in  PP  situations.  Additionally,  under 
the  ESP  offset  provision  set  forth  in  19 
CFR  353.56[b)  (1)  and  (2),  we  adjust  for 
any  pre-sale  movement  charges  which 
are  treated  as  indirect  selling  expenses. 

In  the  present  case,  because  the 
company's  warehousing  expense  could 
not  be  tied  directly  to  either  a  particular 
customer  or  sales  of  the  subject 
merchandise,  it  was  reported  and  was 
treated  as  an  indirect  selling  expense. 
Further,  no  pre-sale  movement  costs 
were  claimed.  Therefore,  no  COS 
adjustment  has  been  made  for  these 
costs. 

In  making  the  ESP  offset,  we  deducted 
indirect  selling  expenses  from  foreign 
market  value  in  an  amount  up  to  the 
amount  of  indirect  selling  expenses 
incurred  in  the  U.S.  market. 

When  making  comparisons  with  PP 
sales,  we  deducted  home  market 
commissions  to  unrelated  parties,  home 
market  credit  expenses,  home  market 
advertising,  home  market  packing,  and 
home  market  post-sale  inland  freight 
from  FMV  and  added  U.S.  commissions, 
U.S.  credit  expenses,  U.S.  advertising, 
and  U.S.  packine  to  FMV. 

For  those  products  sold  in  the  United 
States  for  which  there  were  no  sales  of 
identical  or  similar  home  market 
models,  we  calculated  FMV  based  on 
CV  in  accordance  with  section  773(e)  of 
the  Tariff  Act.  We  calculated 
constructed  value  by  adding  material 
and  fabrication  costs,  selling,  general 
and  administrative  expenses  (SG&A], 
profit,  and  U.S.  packing.  Since  actual 
SG&A  expenses  were  greater  than  the 
statutory  minimum  of  ten  percent  of  the 
sum  of  materials-and  fabrication  costs, 
we  used  actual  SG&A  expenses.  We 
used  the  statutory  minimum  of  eight 
percent  for  profit.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the  margin 
for  Allatt  is  11.04  percent  for  the  period 
September  1,  1990  through  August  31, 
1991. 

Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  ten  days 
after  publication  of  this  notice. 


Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  Eepresentative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 
The  Department  will  publish  the  final 
results  of  the  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  that  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  previous 
reviews  or  the  original  less-than-fair- 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  in  the  final 
determination  covering  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  previous 
reviews,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  that  established  for 
the  manufacturer  of  the  merchandise  in 
the  final  results  of  this  review,  or  if  not 
covered  in  this  review,  the  most  recent 
review  period  or  the  original 
investigation;  and  (4)  the  "all  other"  rate 
will  be  20.12  percent.  On  May  25, 1993, 
the  CIT  in  Floral  Trade  Council  v. 
United  States.  822  F.  Supp.  766  (CIT 
1993),  and  Federal  Mongul  Corporation 


and  the  Torrington  Company  v.  United 
States.  839  F.  Supp.  864  (CIT  1993), 
decided  that  once  an  "all  other"  rate  is 
established,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  original 
investigation  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  in  proceedings 
governed  by  antidumping  duty  orders  as 
the  "all  others"  rate  for  cash  deposits  in 
all  current  and  future  administrative 
reviews. 

In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  less-than-fair-value 
investigation,  tlie  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  errors  or  as  a  result 
of  litigation)  as  the  "all  others"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews.  Because  this 
proceeding  is  governed  by  an 
antidumping  finding,  and  we  are  unable 
to  ascertain  the  "all  others"  rate  from 
the  Treasury  less-than-fair-value 
investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate  of  20.12 
percent  established  in  the  first  final 
results  published  by  the  Department  in 
the  Federal  Register  on  February  16, 
1982  (47  FR  6681).  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
will  result  in  the  Secretary's 
presumption  that  reimbursernent  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act,  as  amended  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 


Dated:  November  11, 1994. 
SusGui  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-28693  Filed  11-18-94;  8:45  am] 

BILLMG  CODE  3510-OS-P 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Anaheim-Santa  Ana,  CA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Anaheim- 
Santa  Ana  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit'' 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Anaheim-Santa 
Ana,  California  Metropolitan  Area.  The 
award  number  of  the  MBDC  will  be  09- 
10-95008-01. 

DATES:  The  closing  date  for  applications 
is  Januarys.  1995.  Applications  must  be 
received  in  the  MBDA  Headquarters' 
Field  Coordination  Division  on  or  before 
]anuary.3.  1995.  A  pre-application 
conference  will  be  held  on  December  5, 
1994,  from  10:00  a.m.  to  2:00  p.m.,  at 
Orange  Chamber  of  Commerce,  One  City 
Boulevard,  West,  Suite  401,  Orange,    • 
Cahfomia  92668,  (714)  634-2900.  . 
ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Office  of 
Operations  and  Regional  Management, 
Field  Coordination  Division,  14th  and 
Constitution  Avenue  NW.,  Room  5075, 
Washington,  DC  20230,  (202)  482-6022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  April  1. 1995  to  April  30, 1996,  is 
estimated  at  $388,898.  The  total  Federal 
amount  is  $330,563  and  is  composed  of 
$322,5§0  plus  the  Audit  Fee  amount  of 


$8,063.  The  application  must  include  a 
minimum  cost  share  of  15%,  $58,335  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $388,898.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
apphcation  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities.. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 


MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  the  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
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whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primeiry  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26.  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26,  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bid  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  fimds  must 
submit  an  SF-LLL,  "Disclosure  of 


Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  appUcable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  imder  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
PubUc  Law  103-121,  Sections  606  (a) 
and(b). 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  9, 1994. 
Donald  L.  Powera, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
IFR  Doc.  94-28630  Filed  11-18-94;  8:45  ami 
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Business  Development  Center 
Applications:  Salinas,  CA 

agency:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  (Cancellation). 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
annoimcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program,  to  operate  an  MBDC  in  the 
Salinas  Metropolitan  Area.  The  previous 
announcement  (closing  date:  July  18, 
1994)  was  published  in  the  Tuesday, 
June  7, 1994  issue.  Page  29419  of  the 
Federal  Register. 

11.800  Minority  Business  Development 
Center 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  November  9.  1994. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 

Business  Development  Agency. 

IFR  Doc.  94-28626  Filed  11-17-94;  8:45  amj 
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Business  Development  Center 
Applications;  Salinas,  CA 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Salinas. 
California  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Salinas 
MetropoUtan  Area.  The  award  number 
of  the  MBDC  will  be  09-10-95002-01. 
DATES:  The  closing  date  for  applications 
is  January  3,  1995.  Applications  must  be 
received  in  the  MBDA  Headquarters' 
Field  Coordination  Division  on  or  before 
Januarys,  1995.  A  pre-application 
conference  will  be  held  on  December  7. 
1994,  fit>m  10:00  a.m.  to  2:00  p.m.,  at 
the  Salinas  Community  Center,  940 
North  Main  Street.  Salinas,  California 
93906,  (408)  758-7341. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Office  of 
Operations  and  Regional  Management, 
Field  Coordination  Division,  14th  and 
Constitution  Avenue  NW.,  room  5075, 
Washington.  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Sahoat  (415)  744-3001. 
SUPPLEMENTARY  INFORMATKDN: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  April  1. 1995  to  April  30,  1996,  is 
estimated  at  $198,971.  The  total  Federal 
amoimt  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%.  $29,846  in 
non-federal  (cost-sharing)  contributions 
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for  a  total  project  cost  of  $198,971.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  il  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availabihty  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 


$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Department  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either  the  delinquent  accounts  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
appUcants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 


with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26.  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobb\ing  section  of  the 
certification  form  prescribed  above 
applies  to  applicatioiis/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000.  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 
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Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "CertiHcations  Regarding 
Debarment,  Suspension.  Ineligibility 
and  Vohmtary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  .SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  E)OC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  imder  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  9, 1994. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 

Busiriess  Developrrmnt  Agnncy. 

|FR  Doc.  94-28628  Filed  11-18-94:  8:45  am] 

BILUNG  CODE  3StO-12-« 


Business  Development  Center 
Applications:  Indianapolis,  IN 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 

action:  (Cancellation). 

summary:  The  Minority  Business 
Development  Agency  is  canceling  the 
announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program,  to  operate  an  MBDC  in  the 
Indianapolis  Metropolitan  Area.  The 
previous  announcement  (closing  date: 
August  31, 1994)  was  published  in  the 
Friday,  )uly  1.5, 1994  issue.  Page  36164 
of  the  Federal  Register. 

11. sou  Minority  Business  Development 
Center 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  November  10, 1994. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
|FR  Doc.  94-28627  Filed  11-18-94;  8:45  am] 
BH.UN6  COOC  3S10-M-4I 


Business  Oeveiopment  Center 
Applications:  Indianapolis,  IN 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Developm*>nt  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Indianapolis, 
Indiana.  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Indianapolis 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  05-10-95001-01. 
DATES:  The  closing  date  of  applications 
is  January  3,  1995.  Applications  must  be 
received  in  MBDA's  Field  Coordination 
Division  on  or  before  January  3,  1995. 
A  pre-application  conference  will  be 
held  on  December  6,  1994,  at  10:00  a.m., 
at  the  Federal  Building.  575  North 
Pennsylvania  Street.  Conference  Room 
284.  Indianapolis,  Indiana  46204. 
ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency,  Office  of 
Operations  and  Regional  Management, 
Field  Coordination  Division,  14th  and 
Constitution  Avenue.  N.W.,  Room  5075, 
Washington,  D.C.  20230,  (202)  482- 
6022. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega  at  (312)  353-0182. 
SUPPLEMENTARY  INFORMATUSN: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  April  1. 1995  to  April  30.  1996.  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%,  $29,846  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost- 


sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  thiat  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered  pro- 
grammatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  piu^jose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culm.inating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at^tbe  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 


Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subja:t  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  inciur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 


some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

Fake  Statement 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  orjermination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26.  section  105(  are  subject 
to  15  CFR  Part  26.  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26.  Subpart  F.  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Loggying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbj-ing 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maxiifium  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 


Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and(b). 

11.800  Minority  Business  Dev  lopment 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  10, 1994. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
[FR  Doc.  94-28629  Filed  11-18-94;  8:45  am) 
BILLING  CODE  351&-21-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Forms;  and  OMB 
Control  Number:  Candidate  Procedures; 
USMA  Forms  5-518,  5-520,  21-16,  21- 
23.  21-25,  21-26,  FL  5-2,  FL  5-26,  FL 
5-497,  FL  5-515,  FL  21-8,  FL  21-14,  FL 
261,  FL  480-1,  FL  481,  FL  520.  and  FL 
546. 

Type  of  request:  Reinstatement. 

Number  of  respondents:  103.600. 

Responses  per  respondent;  1. 

Annual  responses:  103.600. 


60000 


Federal  Register  /  Vol.  59,  No.  223  /  Monday,  November  21,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  223  /  Monday,  November  21.  1994  /  Notices  60001 


Average  burden  per  response:  13 
minutes. 

Annual  burden  hours:  21.242. 

Needs  and  uses:  Candidates  for 
admission  to  the  U.S.  Military  Academy 
provide  personal  background 
information  in  responding  to  this 
information  collection.  The  information 
collected  hereby  enables  the  West  Point 
admissions  committee  to  make 
subjective  determinations  on  the 
academic,  as  well  as  non-academic, 
experience  of  applicants.  It  is  also 
utilized  by  West  Point's  Office  of 
Institutional  Resecux:h  for  correlation 
with  success  in  graduating,  and  in 
subseqi.'or.t  m.ilitary  careers. 

Affected  public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  November  16, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-28659  Filed  ll-ia-94;  8:45  am] 
BILUNG  CO0€  5000-^M-M 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Joint  Technology  Issues 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Joint  Technology  Issues 
will  meet  in  closed  session  on  December 
20-21, 1994  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  work  with  the  JCS 
Chairman  and  Vice  Chairman  in  support 
of  the  Expanded  JROC  activities.  The 


Task  Force  should  place  special 
emphasis  on  the  application  of 
technology  to  enhance  the  effectiveness 
of  the  evolving  force  structure  within 
tight  fiscal  constraints  and  should  also 
place  a  special  focus  on  issues  dealing 
with  operations  other  than  war. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  November  15. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  94-28660  Filed  11-18-94:  8:45  am) 

BILUNG  CODE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Use  of  DNA  Technology  for 
Identification  of  Ancient  Remains 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Use  of  DNA  Technology 
for  Identification  of  Ancient  Remains 
will  meet  in  open  session  on  January  20, 
1995  at  the  Pentagon,  Room  3E869, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  LCDR  Mark 
Jensen  at  (703)  284-0942. 

Dated:  November  16, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  94-28661  Filed  11-18-94;  8:45  ami 

BILUNG  CODE  S00O-04-M 


Defense  Science  Board  Task  Force  on 
Role  of  Federally  Funded  Research  & 
Development  Centers  (FFRDC's)  in 
DoD  Mission 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Role  of  Federally  Funded 
Research  &  Development  Centers 
(FFRDC's)  in  DoD  Mission  will  meet  in 
open  session  on  December  14-15, 1994 
at  Strategic  Analysis,  Inc.,  4001  N. 


Fairfax  Drive,  Suite  175,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Robert 
Nemetz  at  (703)  756-2096. 

Dated:  November  16. 1994. 
Patricial  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-28662  Filed  11-18-94;  8:45  ami 
BILUNG  CODE  500(M>4-M 


Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  task  force  on 
N.ival  Surface  Warship  Design  will  meet 
December  6. 1994,  firom  9:00  a.m.  to 
4:00  p.m.,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  discussions  about  special 
access  programs.  These  matters  being 
discussed  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  are,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601,  Alexandria,  VA  22302-0268, 
Phone:  (703)  756-1205. 

Dated;  November  9. 1994. 
L.  R.  McNees, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 

Officer. 

IFR  Doc.  94-28638  Filed,ll-18-94;  8:45  am). 

BILUNG  CODE  38tO-.AE-F 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  21,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  3208,  New  E.xecutive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Frequency 
of  col  ection;  (4)  The  affected  public;  (5) 


Reporting  burden:  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  Novemtier  14. 1994. 
Ingrid  Kolb, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Application  Package  for  the 
Centers  for  International  Business 
Education  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit  institutions. 

Reporting  Burden: 
Responses:  60. 
Burden  Hours:  2,100. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  The  form  will  be  used  by  State 
Educational  agencies  to  apply  for 
funding  under  the  Centers  for 
International  Business  Education 
Program.  The  Department  will  use  the 
information  to  make  grant  awards. 

[FR  Doc.  94-28584  Filed  11-18-94;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11346  Iowa] 

FORIA  Hydro  Corp.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

November  15.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 
existing,  unlicensed  Fort  Dodge  Mill 
Dam  Hydroelectric  Project,  located  on 
the  Des  Moines  River,  Webster  County. 
Iowa,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA.  the 
Commission's  staff  has  analyzed  the 
potential  envirorunental  impacts  of  the 
existing  project  dnd  has  concluded  that 
approval  of  the  project,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell.  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  Please  affix  Project  No.  11346  to 
all  comments.  For  further  information, 
please  contact  Mary  Golato, 
Environmental  Coordinator,  at  (202) 
219-2804. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  94-28615  Filed  11-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 

[Project  No.  1651-013  Wyoming] 

Swift  Creek  Power  Co.;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

November  15, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  minor  license  for 
the  existing  Swift  Creek  Project,  located 
on  the  Swift  Creek,  near  the  town  of 
Afton.  in  Lincoln  County.  Wyoming, 
and  has  prepared  a  final  environmental 
assessment  (EA)  for  the  project. 

In  the  final  EA.  the  Commission's  staff 
has  analyzed  the  existing  and  potential 
future  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  final  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Linwood  A.  Watson,  jr.. 
Acting  Secretary. 

IFR  Doc.  94-28610  Filed  11-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  No.  8278-013] 
Notice  of  Application 

November  15, 1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License 

b.  Project  No:  8278-013 

c.  Date  Filed:  November  7. 1994 

d.  Applicant:  Crystal  Springs 
Hydroelectric  Company 

e.  Name  of  Project:  Cedar  Draw  Creek 
Project 

f.  Location:  Located  on  Cedar  Draw 
Creek  in  Twin  Falls  County.  Idaho 

g.  Filed  Pursuant  to:  Federal  Power  Act, 
16  use  Section  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Dell  Keehn. 

Crystal  Springs  Hydroelectric.  L.P., 

11225  SE  6th.  Suite  100.  Bellevue. 

WA  98004,  (206)  637-1251 
1.  FERC  Contact:  Diane  M.  Murray,  (202) 

219-2682 
j.  Comment  Date:  December  12, 1994 
k.  Description  of  Project:  The  licensee 

proposes  to  transfer  its  license  to 

facilitate  project  financing  and 

requests  expedited  consideration  of 

the  transfer  in  order  to  avoid  a 

technical  foreclosure. 
1.  This  notice  also  consists  of  the 

following  standard  paragraphs:  B,  Cl, 

andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS', 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTESTS",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 


file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi'om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-28611  Filed  11-18-94;  8:45  am) 
BILLING  CODE  e717-01-M 


[Project  No.  11331-002  Utah] 

Upper  Falls  Hydro  Associates,  dba 
Current  Power  Technologies,  inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

Novemt)er  15, 1994. 

Take  notice  that  Upper  Falls  Hydro 
Associates,  Permittee  for  the  Upper 
Falls  Project  No.  11331,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11331  was  issued  November 
5,  1993.  and  would  have  expired 
October  31, 1996.  The  project  would 
have  been  located  on  Upper  Falls  Creek, 
in  Utah  County.  Utah. 

The  Permittee  filed  the  request  on 
November  7, 1994,  and  the  preliminary 
permit  for  Project  No.  11331  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
hohday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day-  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-28614  Filed  11-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  No.  11330-002  Utah] 

South  Fork  Hydro  Associates,  dba 
Current  Power  Technologies,  Inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

Novemt)er  15, 1994. 

Take  notice  that  South  Fork  Hydro 
Associates,  Permittee  for  the  South  Fork 
Project  No.  11330.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11330  was  issued  November  5,  1993, 
and  would  have  expired  October  31, 
1996.  The  project  would  have  been 


located  on  the  South  Fork  Provo  River, 
in  Utah  County,  Utah. 

The  Permittee  filed  the  request  on 
November  7, 1994,  and  the  preliminary 
permit  for  Project  No.  11330  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
hohday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-28613  Filed  11-18-94;  8:45  ami 

BILLING  CODE  6717-01-M 


[Project  No.  11325-001  Utah] 

Cherry  Creek  Hydro  Associates,  dba 
Current  Power  Technologies,  Inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

November  15. 1994. 

Take  notice  that  Cherry  Creek  Hydro 
Associates,  Permittee  for  the  Cherry 
Creek  Project  No.  11325,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11325  was  issued  March  29, 
1993,  and  would  have  expired  February 
28,  1996.  The  project  would  have  been 
located  on  Cherry  Creek,  in  Cache 
County.  Utah. 

The  Permittee  filed  the  request  on 
November  7. 1994,  and  the  preliminary 
permit  for  Project  No.  11325  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
hohday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Ir., 
Acting  Secretary. 

IFR  Doc.  94-28612  Filed  11-18-94;  8:45  am] 
BILLINO  CODE  «717-01-M 


[Project  No.  11358-001  Utah] 

Guardsman  Way  Hydro  Associates, 
dt>a  Current  Power  Technologies,  Inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

November  15, 1994. 

Take  notice  that  Guardsman  Way 
Hydro  Associates,  Permittee  for  the 


Guardsman  Way  Project  No.  11358.  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11358  was  issued  May  la. 
1993,  and  would  have  expired  April  30. 
1996.  The  project  would  have  been 
located  on  Salt  Lake  City  Terminal/Park 
Reservoir,  in  Salt  Lake  County,  Utah. 

The  Permittee  filed  the  request  on 
November  7.  1994.  and  the  preliminary 
permit  for  Project  No.  11358  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site,- 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-28616  Filed  11-18-94;  8:45  am] 

BILLING  CODE  6717-01-M 


[Project  No.  1137S-001  Utah] 

Rock  Canyon  Hydro  Associates,  dba 
Current  Power  Technologies,  Inc; 
Notice  of  Surrender  of  Preliminary 
Permit 

November  15. 1994. 

Take  notice  that  Rock  Canyon  Hydro 
Associates,  Permittee  for  the  Rock 
Canyon  Project  No.  11376.  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  Il376  was  issued  May  13. 
1993,  and  would  have  expired  April  30, 
1996.  The  project  would  have  been 
located  within  Unita  National  Forest,  on 
Rock  Canyon  Creek,  in  Utah  County, 
Utah. 

The  Permittee  filed  the  request  on 
November  7, 1994,  and  the  preliminary 
permit  for  Project  No.  11376  shall 
remain  in  effect  through  tlie  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-28617  Filed  11-18-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP93-1 4-023] 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Refund  Report 

November  15, 1994. 

Take  notice  that  on  October  28, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  Refund  Report  showing  the  amounts 
that  were  refunded  pursuant  to  the 
Stipulation  and  Agreement  (Agreement) 
filed  with  the  Commission  on  March  1. 
1994  and  April  25, 1994.  The 
Agreement  was  approved  by  the 
Commission's  "Order  on  Settlements" 
issued  July  8,  1994. 

The  report  states  that  on  October  14, 
1994,  Algonquin  refunded 
$29,151,848.42,  including  interest  of 
$1,225,514.06.  to  its  affected  customers. 
Algonquin  states  that  the  refund  \%as 
calculated  in  accordance  with  Article  II 
of  the  Agreement  and  that  interest  was 
computed  in  accordance  with  18  CFR 
154.67(c)(2). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  21,  1994. 
Protests  will  be  considered  by  the 
Coirunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  wit  the  Commission  and  are 
available  for  the  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-28623  Filed  11-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1-001] 

Colorado  Interstate  Gas  Co.,  Notice  of 
Tariff  Compliance  Filing 

November  15,  1994. 

Take  notice  that  on  November  10, 
1994,  Colorado  Interstate  Gas  Company 
(CIC),  tendered  for  filing  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  new  tariff 
sheets  are  filed  in  accordance  with  the 
November  2, 1994  letter  order  in  this 
proceeding.  In  the  November  2,  order, 
the  Commission  conditioned  acceptance 
of  CIG's  October  3, 1994  filing  on  a 
compliance  filing  by  GIG  to  reflect  the 
tariff  modifications  approved  by  the 
Commission  in  its  September  14,  1994 
order  in  Docket  No.  RP94-342  (68  FERC 
(CCH)  161,295).  GIG  has  filed  revisions 


of  the  tariff  sheets  listed  in  Appendix  A 
of  the  order  in  connection  with  this 
directive  with  one  exception.  Second 
Revised  Sheet  No.  101  in  CIG's  October 
3  filing  already  reflected  the 
modifications  approved  by  the 
Commission  in  Docket  No.  RP94-342. 

The  compliance  filing  also  abides  by 
the  Commission  directive  in  the 
November  2  order  in  connection  with 
the  provision  allowing  GIG  to  permit  (on 
a  case-by-case  basis)  storage  customers  • 
under  Rate  Schedules  NNT-1,  NNT-2 
and  FS-1  to  exceed  the  limitation  on 
end-of-season  gas  inventory.  The 
revised  tariff  sheets  indicate  that  GIG 
will  grant  waivers  on  a  non- 
discriminatory basis. 

Accordingly,  GIG  submitted  for  filing 
the  following  tariff  sheets  to  become 
effective  on  November  1, 1994: 

Substitute  Second  Revised  Sheet  No.  34 
Substitute  Second  Revised  Sheet  No.  56 
Substitute  First  Revised  Sheet  No.  84 
Substitute  Second  Revised  Sheet  No.  112 
Substitute  Second  Revised  Sheet  No.  126 
Substitute  First  Revised  Sheet  No.  145 
Substitute  Second  Revised  Sheet  No.  159 
Substitute  Second  Revised  Sheet  No.  228 

CIG  states  that  a  copy  of  this  filing 
was  served  upon  all  parties  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington.  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  22, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  ([Copies  of  this  filing  are 
on  file  with  the  commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-28620  Filed  11-18-94;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  ES95-1 0-000] 

MDU  Resources  Group,  Inc.,  Notice  of 
Application 

November  15,  1994. 

Take  notice  that  on  November  9, 
1994.  MDU  Resources  Group  hic,  filed 
an  application  under  Section  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  up  to  $50  million  of  short-term 
indebtedness  through  December  31. 
1996,  with  a  final  maturity  date  no  later 
than  December  31. 1997. 
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Any  peison  desiring  to  be  heard  or  to 
protest  said  filing  sholdd  file  a  motion 
to  intervene  or  protect  with  the  Federal 
Energy  Regulatory  Commission.  823 
North  Capitol  Street.  NE-.  Washington. 
DC  20426  iu  accordance  with  Rules  211 
and  214  of  the  CQnunissioa'&  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-28664  Filed  11-18-94;  8:45  ami 
BILUNO  COOE  (717-01-M 

[Docket  No.  RP94-405-0(ni; 

Mississippi  River  Transmission  Corp.; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

November  15,  1994. 

Take  notice  that  on  November  7, 
1994,  Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  fbttowing 
tariff  sheets  listed  below: 


Substitute  First  Revised 

Sheet  No.  190. 
Second  Revise  Sheet  No. 

193. 
Secofxl  Revise  Sheet  No. 

194. 


Proposed  effec- 
tive date 


August  1.1994. 
August  1,  1994. 
August  T,  1994. 


MRT  states  that  the  purpose  of  the 
filing  is  to  comply  with  Ordering 
Paragraph  (C)  of  the  Commission's 
October  21. 1994  order  by  modifying  the 
tariff  language  contained  in  Section 
16.2(b)  and  incorporating  the  annual 
report  requirements  in  Section  16.2(f)  of 
its  tariff. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  all  of  its  former 
jurisdictional  sales  customers  and  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NJL, 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  tl8  CFR 


385.211).  All  such  protests  should  be 
filed  on  or  before  November  21, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jc^ 
Acting  Secretary. 

[FR  Doc.  94-28621  Filed  ll-»a-9«t;  &45  am) 
Biujfe  COOE  tm-o%-m 


[Protect  No.  11367-001) 

Peak  Power  Corp.,  Kvaemer  Venture, 
Inc.,  and  Las  Vegas  Energy  Storage 
Limited  Partnership;  Revised  Notice  to 
Conduct  Scoping  Meetings  and  a  Site 
Visit 

November  15. 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  to  construct  and  oper^e  the 
proposed  Sheep  Mountain  Pumped 
Storage  Project.  FERC  Project  No.  11367. 
The  off-stream  project  would  be  located 
approximately  19  miles  south  of  Las 
Vegas  in  Clark  County.  Nevada.  This 
proposed  project  would  involve  federal 
lands  managed  by  the  Bureau  of  Land 
Management  (BLM). 

The  FERC  staff  has  determined  that 
licensing  this  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  FERC  staff 
intends  to  direct  a  third-party  contractor 
in  the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  cm  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969.  as  amended  (Pub.  L  91-190.  42 
U.S.C.  4321-4347.  January  1, 1970,  as 
amended  by  Pub.  L.  94-52.  July  3,  1975. 
Pub.  L.  94-83,  August  9, 1925,  and  Pub. 
L.  97-258.  §4(b),  September  13. 19«2). 
This  EIS  will  objectively  consider  both 
site-specific  and  cunuilative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  an  economic,  financial,  and 
engineering  analysis.  BLM  will  be  a 
cooperating  agency  on  the  EIS. 

The  Draft  EIS  (DEIS)  will  be 
circulated  for  review  and  comment  by 
all  interested  parties,  and  FERC  will 
hold  a  public  meeting  for  the  DEIS. 
FERC  and  BLM  will  consider  and 
respond  to  comments  received  on  the 
DEIS  in  the  Final  EIS.  The  FERC  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decisioiu  BLM  will  use  the 
inform^ion  in  the  EIS  to  make  its 


decision  an  issuing  a  right-of-wray  gnM 
for  the  project. 

Scoping:  Affected  landowners, 
concerned  citizens,  special  interest 
groups,  local  governments,  and  any 
other  interested  parties  are  invited  to 
comment  on  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EIS.  Scoping  will  help 
ensure  that  all  significant  issues  related 
to  this  inoposal  are  addressed  in  the 
EIS,  and  also  will  identify  significant  or 
potentially  significant  impacts  that  may 
resuk  from  the  proposed  project. 

The  FERC  will  conduct  two  scoping 
meetings  on  November  29  and  30, 1994. 
A  scoping  meeting  oriented  towards  the 
public  will  begin  at  7:30  p.m.  on 
November  29,  1994,  at  the  Clark  County 
Library  located  at  1401  E.  Flamingo 
Road,  Las  Vegas,  Nevada.  A  scoping 
meeting  oriented  towards  the  agencies 
will  begin  at  8:30  a.m.  on  November  30, 
1994,  at  the  BLM  offices  located  at  4765 
Vegas  Drive,  Las  Vegas,  Nevada.  (The 
public  and  the  agencies  may  attend 
either  or  both  meetings,  however.) 

Objectives:  At  the  scoping  meetings 
FERC  staff  will  (1)  Identify  preliminary 
environmental  issues  related  to  the 
proposed  project;  (2)  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EIS; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS,  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs'  prelimin^y  views. 

Procedures:  The  meetings  will  be 
recorded  by  a  court  reporter  and  all 
statements  (oral  and  written)  thereby 
become  a  part  of  the  official  record  of 
the  Commission  proceedings  for  the 
Blue  Diamond  South  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

To  help  focus  discussions  at  the 
scoping  meeting,  FERC  will  mail  a 
Scoping  Document  I.  outlining  subject 
areas  to  be  addressed  in  the  EIS.  to 
agencies  and  interested  individuals  on 
the  project  mailing  list.  Copies  of  the 
scoping  document  will  also  be  available 
at  the  scoping  meetings. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written,  scoping 
comments  may  be  filed  with  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 


Federal  Register  /  Vol.  59,  No.  223  /  Monday.  November  21,  1994  /  Notices  60005 


Washington,  DC  20426  until  December 
27, 1994.  All  written  correspondence 
should  clearly  show  the  following 
caption  on  the  first  page:  Sheep 
Mountain  Pumped  Storage  Project, 
FERC  No.  11367-000. 

Interveners — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Prooadure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  docu.ment  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit:  A  site  visit  to  the  Sheep 
Mountain  Project  is  planned  for 
November  29,  1994.  Attendees  will  meet 
at  the  parking  lot  of  the  Gold  Strike 
Casino,  located  in  Jean,  Nevada  (east 
side  of  route  15)  at  9  a.m.  Those  who 
wish  to  attend  should  contact  Mike 
Strzelecki  at  (202)  219-2827. 

For  Further  Information  Contact:  Mike 
Strzelecki,  FERC-OHL.  (202)  219-2827 
or  Roy  Lee,  BLM  Las  Vegas  Resources 
Area.  (702)  647-5040. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-28663  Filed  11-18-94:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-38-000] 

South  Georgia  Natural  Gas  Co.;  Notice 
of  One- Year  Status  Report 

Noveraber  15, 1994. 

Take  notice  that  on  November  8, 
1994.  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  a  one-year  status  report  as 
required  by  the  Commission's  August 
23, 1993  order  in  Dockets  Nos.  RS92-49. 
et  al.  South  Georgia  states  that  the  filing 
reports  on  (1)  South  Georgia's  progress 
in  implementing  intraday  nominations, 
and  (2)  the  operation  of  its  penalty 
waiver  provision  during  the  first  year  of 
operations. 

South  Georgia  states  that  on 
November  8,  1994,  it  also  made  a 
transportation  tariff  fihng  in  a  separate 
docket  which  would  implement  intra- 
day nomination  procedures  effective 
December  5, 1994.  South  Georgia's 
report  also  discusses  the  systemwide 
penalty  waivers  granted  during  its  first 
year  and  concludes  that  the  waiver 
provision  operated  effectively  to  avoid 
penalizing  shippers  who  were  trying  to 


take  appropriate  actions,  but  incurred 
penalties  as  a  result  of  late  information. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  on  parties  to  Docket 
Nos.  RS92-49,  et  al,  and  all  shippers 
and  interested  states  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motiohs 
and  protests  should  be  filed  on  or  before 
December  6,  1994.  Protests  will  not  be 
considered  by  ihe  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  lliis  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-28618  Filed  11-18-94;  8:45  am] 

BILLING  CO0€  6717-01-M 


[Docket  No.  RP95-37-000] 

South  Georgia  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  to  FERC  Gas 
Tariff 

November  15, 1994. 

Take  notice  that  on  November  8, 
1994,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
December  5, 1994: 

First  Revised  Sheet  Nos.  14-17 
Second  Revised  Sheet  No.  32 
First  Revised  Sheet  Nos.  33-35 
Second  Revised  Sheet  No.  77 
First  Revised  Sheet  No.  79 
First  Revised  Sheet  No.  114 
First  Revised  Sheet  No.  124 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  (1)  revise  the 
nomination  procedures  in  its 
transportation  tariff  to  implement 
midday  nomination  procedures,  (2) 
allow  a  shipper  releasing  firm 
transportation  capacity  to  choose  to 
aggregate  small  volume  bids  for 
purposes  of  determining  the  best  bid  for 
its  capacity,  and  (3)  allow  prearranged 
capacity  releases  for  the  maximum  rate, 
volume  and  term  to  be  processed  in  one 
business  day,  regardless  of  the  term  of 
the  release.  South  Georgia  has  requested 
any  waivers  necessary  to  make  these 
sheets  become  effective  December  5, 
1994. 


South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
November  21,  1994.  Protests  will  not  be 
considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-28619  Filed  11-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP93-65-003] 

Trailblazer  Pipeline  Co.;  Notice  of 
Compliance  Filing 

November  15, 1994.  ' 

Take  notice  that  on  November  9, 
1994,  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to  be 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  tariff  sheets  to  be 
effective  August  1,  1994  and  October  1, 
1994. 

Trailblazer  states  that  the  tariff  sheets 
were  submitted  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  October  31, 1994,  approving  the 
Stipulation  and  Agreement  (Settlement) 
at  Docket  No.  RP93-5 5-002.  The  tariff 
sheets  set  out  the  settlement  base  rates 
and  certain  other  tariff  provisions 
reflected  in  Trailblazer's  Settlement. 

Trailblazer  respectfully  requested 
waiver  of  the  Commission's  Regulations 
to  the  extent  necessary  to  permit  the 
tariff  sheets  to  become  effective  August 
1, 1994  and  October  1, 1994. 

Trailblazer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailblazer's 
jurisdictional  customers,  intettested  state 
regulatory  agencies,  and  all  parties  set 
out  on  the  official  service  list  at  Docket 
No.  RP93-55-000. 

Any  person  desiring  to  protest  said 
fifing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
must  be  filed  on  or  before  November  21, 
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1994.  Protests  will  be  considered  by  the 
Commisston  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteslants  parties  to 
the  proceeding.  Copies  of  this  Gling  are 
on  Gie  with  the  Ccmiinission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  WatMm,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-28622  Filed  lt-18-94;  8:45  ami 

BILUNQ  COOE  S717-0t-M 


[Docket  No.  RP90~1 37-019} 

Williston  Dasin  Interstate  Pipeline  Co.; 
Notice  of  Rclund  Report 

November  15,  1994. 

Take  notice  that  on  November  2. 
1994,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Gled  under 
protest  its  refund  Report  made  in 
compliance  with  Ordering  Paragraph  (C) 
of  the  Commission's  Order  issued  on 
September  19,  1994  in  the  above 
referenced  dockets. 

Williston  Basin  stated  that  on  October 
19,  1994,  a  total  refund  of  Sll.515.95 
was  sent  to  Western  Gas  Resources,  hK:. 
(Western)  fcir  the  take-or-pay  volumetric 
surcharge  amounts  previously  collected 
through  transportation  rates  charged  for 
the  gas  placed  in  storage  in  accordance 
with  a  Rate  Schedule  S-2  Service 
Agreement  between  Williston  Basin  and 
Weslem.  It  is  further  stated,  that  this 
xefund,  for  the  period  November  1,  1990 
through  October  19,  1994.  also  included 
interest  pursuant  to  §  154.67(c)  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rule  211  ot  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.21 1).  All  such  protests  should  be 
filed  on  or  before  November  21,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  th<^  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Aclinic  Sectt-tary:_ 

IFR  Dor,  94-2802^4  Filed  ll-l*-*»;  a;45  am} 
BILUNG  COC      S717-01.M, 


Office  of  Fossil  Energy 
[FE  Docket  No.  94-89-NG} 

Gaz  Metropolitain  and  Co.,  Limitetf 
Partnership;  Order  Granting  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

AGENCV:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMAPY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Gaz 
Metropolitain  and  Company,  Limited 
Partnership  blanket  authorizatii>n  to 
import  up  to  6  Bcf  of  natur  m1  gas  from 
Canada.  This  authorization  to  import 
natural  gas  is  for  a  period  of  two  years 
begirming  on  the  date  of  the  initial 
delivery. 

This  order  isavailable  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  D.C.  20585, 
(202)  586-9478.  Tlie  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  inWashington.  D.C  on  October  31, 
1994. 

Cbfiard  Tomasxewski, 

Director,  Office  of  Natural  Cats,  Officii  ofFueh 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-28685  Filed  11-18-94;  8:45  am) 
BILUNG  COOE  6450-01-P 


[FE  Docket  No.  94-83-NGl 

MGI  Supply  Ltd.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  to 
Canada  and  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  MGI 
Supply  Ltd.  authorization  to  import  and 
export  a  combined  total  of  up  to  657  Bcf 
of  natural  gas  from  and  to  Canada  and 
Mexico.  The  term  of  this  authorization 
is  for  a  period  of  two  years  beginning  on 
the  date  of  first  import  or  export  after 
October  31.  1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.ni.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  ia  Washington.  D.C,  October  23. 
1994. 

Clifford  P.  TuBiAszewski, 

Director,  Office  of  Natural  Ckis,  Office  of  Fuels 
Programs,  Office  <^Fossit  Energy. 
IFR  Doc.  94-28688  Filed  11-18-94;  8:4Saiiit 
BILUNQ  COOE  6430-«V» 

[FE  Docket  No.  94-85-NGq 

The  Montana  Power  Co.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOB. 
ACTION:  Notice  of  order. 
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summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  The 
.  Montana  Power  Company  (MPC) 
authorization  to  import  up  to  10  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
tenn,  beginning  on  the  date  of  first 
delivery  after  February  6, 1995. 

MPC's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Wa.shington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.in.  arkd 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  October  27. 
1994. 

ClifTord  P.  Tomaszew!>ki, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-28686  Filed  11-18-94;  8:45  aja) 
BILUNS  CODE  645(MI1-P 

[FE  Docket  No.  94-80-NG] 

North  Canadian  Marketing  Corp.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  to  Canada 

agency:  Office  of  Fossil  Energy,  DfJE. 
action:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
North  Canadian  Marketing  Corporation 
(NCM)  authorization  to  import  from 
Canada  up  to  146  Bcf  of  natural  gas  and 
to  export  to  Canada  up  to  40  Bcf  of 
natural  gas.  The  term  of  the 
authorization  is  for  a  period  of  two 
years,  beginning  on  the  date  of  first 
import  or  export  after  December  31, 
1994. 

NCM 's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuds  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Indcpondence 


Aveaue  SW.,  Wa.shrngton,  D.C  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  pJiL,  Monday  through  Friday, 
except  Federal  hoUda^s. 

Issued  in  Washington,  D.C,  October  27. 
1994. 

ClifiFbrd  P.  Toraaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  FassH  Energy. 

IFR  Doc.  94-28889  Filed  11-18-94:  8:45  am) 

BILLING  COOE  MSO-OI-P 


[FE  Docket  No.  94-e4-NGI 

Western  Gas  Services  (America)  Inc.; 
Order  Granting  Blanket  Authorization 
To  Import  and  Export  MBturat  Gas,  and 
Vacating  Authorfzations 

AGEMCY:  Office  of  Fossil  Energy.  DOE. 
ACTIOM:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Western  Gas  Services  (America)  Inc., 
(WGSI- America)  blanket  authorization 
to  import  up  to  1,000  Bcf  and  to  export 
up  to  1 ,000  Bcf  of  natural  gas  from  and 
to  Canada  and  Mexico.  This 
authorization  is  for  a  period  of  two  years 
beginning  on  the  date  of  the  initial 
import  or  export,  whichever  occurs  first. 
The  order  also  vacates  two  previous 
authorizations  to  import  and  export 
natural  gas  from  and  to  Canada  granted 
*o  WGSI- America's  predecessor, 
Canadian  Hydrocarbons  Marketing 
(U.S.)  Inc. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,^  D.C  on  November  1, 
1994. 

Clifford  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-28687  Filed  11-18-94:  8:45  am] 
BILLING  CODE  6«5O-01-P 


Western  Area  Power  AdmlnistratJon 

Final  Prowo  River  Project  Marketing 
Plan 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Final  Prove  PCiver  Project 
Marketing  Plan. 


SUMMARY:  In  December  1993,  Western 
Area  Power  AiimiQistratioa  (Western) 
proposed  to  change  the  way  it  markets 
power  and  energy  produced  by  the 
Provo  RivM- Project  (PRP)  aad  to  include 
PRP  as  one  of  the  Salt  Lake  City  Area/ 
Integrated  Projects  (Integrated  Projects). 
During  the  comment  period  on  the 
proposal,  comments  were  received 
which  indicated  that  customers  of 
Western's  feitegrated  Projects  would  not 
support  inclusion  of  the  PRP  in  the 
Integrated  Projects.  Subsequently,  on 
JiMy  11. 1994,  Western  announced  its 
intent  to  modify  its  original  proposal 
and  market  this  power  and  energy 
independent  of  the  Integrated  Projects. 
Western  has  detemined  that  capacity 
and  energy  produced  by  the  PRP  will  be 
allocated  to  those  members  of 
Intermountain  Consumers  Power 
Association  (ICPA)  and  Utah  Municipal 
Power  Agency  (UMPA)  located  in  Utah 
and  Wasatch  Coimties  in  Utah.  ICPA 
and  UMPA  are  hereinafter  referred  to  as 
the  Contractors.  Power  will  be  allocated 
to  the  Contractors  proportional  to  their 
load.  Separate  power  sales  contracts 
will  be  offered  to  each  of  the 
Contractors.  The  term  of  the  contracts 
will  extend  until  September  30,  2008. 
Contractors  will  pay  all  of  the  annual 
powerplant  expenses  of  the  PRP 
including  an  amount  to  assist  the  Provo 
River  Water  Users  Association  (Water 
Users)  repayment  of  the  United  States 
original  investment  in  the  PRP.  In 
return,  the  Contractors  will  receive  all  of 
the  marketable  output  of  the  PRP. 
Service  to  the  Contractor's  will  begin 
upon  execution  of  the  electric  service 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  G.  Maxey,  Area  Manager, 
Salt  Lake  City  Area  Office,  Western 
Area  Power  Administration,  P.O.  Box 
11606.  Salt  Lake  City,  UT  84147- 
0606.  (801)  524-5497  or 
Mr.  Edmond  Chang,  Assistant  Area 
Manager  for  Power  Mariieting,  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration.  P.O.  Box 
11606,  Salt  Lake  Qty,  UT  84147- 
0606,  (801)  524-5493. 
SUPPLEMEKTARY  INFORMATION: 
Background.  In  a  Federal  Register 
notice  dated  December  13, 1993  (58  FR 
65180-65189),  Western  proposed  to 
include  the  PRP  with  the  Integrated 
Projects  and  to  market  the  power  and 
energy  produced  by  the  PRP  to  members 
of  ICPA  and  UMPA  within  a  marketing 
area  comprised  of  Utah  and  Wasatch 
Counties.  Utah.  Western  accepted 
comments  on  its  proposal  until  January 
12.  1994.  A  public  information/ 
comment/scoping  meeting  wfas  held  in 
Spanish  Fork,  Utah,  on  January  4.  1994. 


As  a  result  of  comments  received,  at 
both  the  meeting  and  in  writing, 
Western  revised  its  proposed  marketing 
plan  for  the  PRP  in  a  Fedenl  Register 
notice  dated  July  11, 1994  (59  FR 
35334-35337).  Western  accepted 
comments  on  its  revised  proposal  until 
August  10, 1994.  Based  on  the  response, 
Western  has  decided  that  the  proposal 
shall  become  effective  upon  executioa 
of  the  electric  service  contracts. 

Marketing  Issues.  Comments  on 
Western's  revised  proposal  were 
received  from  six  commentors.  These 
included  UMPA.  ICPA,  Colorado  River 
Energy  Distributors  Association 
(CREDA).  the  Bureau  of  Reclamation 
(Reclamation),  the  Water  Users,  and  the 
Central  Utah  Water  Conservancy  District 
(CUWCD).  Commentors  were  supportive 
of  Western's  revised  proposal.  The 
following  addresses  the  issues  that  were 
identified  and  explains  how  they  were 
resolved. 

I.  Issue:  Inclusion  of  the  PRP  in  the 
Integrated  Projects. 

Discussion:  This  issue  had  been 
included  in  the  original  proposal  but 
was  objected  to  by  CREDA  because  the 
payment  of  power  revenues  to  assist  the 
Water  Users  repayment  obligation 
would  help  repay  investment  in 
municipal  and  industrial  water.  In 
response  to  this  objection.  Western 
revised  its  proposal  to  market  the  PRP 
independently  from  the  Integrated 
Projects.  UMPA,  ICPA,  and  CREDA 
commented  that  they  support  Western 
marketing  the  PRP  independent  from 
the  Integrated  Projects. 

Decision:  Western  will  market  the 
output  of  the  PRP  through  contractual 
arrangements  separate  irom  the 
Integrated  Projects. 

II.  Issue:  Marketing  area  for  the  F*RP. 
Discussion:  Western  proposed  to 

define  the  marketing  area  for  the  PRP  as 
Utah  and  Wasatch  Counties  in  Utali, 
essentially  the  drainage  of  the  Provo 
River.  Two  entities,  Weber  Basin  Water 
Conservancy  District  (Weber  Basin)  and 
the  city  of  Bountiful  (Bountiful),  Utah, 
claimed  that  since  water  was  diverted 
from  the  Weber  River  into  the  Provo 
River  above  powerplants  that  wece 
controlled  by  them,  they  were  entitled 
to  an  allocation  of  energy  from  the  PRP 
to  compensate  them  for  energy  loot 
because  of  this  diversion.  Western. 
through  Reclamation,  was  able  to 
demonstrate  that  water  rights  for  the 
Provo  River  diversion  predated  water 
rights  held  by  Weber  E^sin  and 
Bountiful  for  generation.  Neither  Weber 
Basin  nor  Boimtiful  commented  on  the 
revised  proposal  In  responding  to  the 
revised  proposal.  ICPA  wa»the  only 
entity  to  comment  on  this  issue.  ICPA 
supported  establishing  the  Provo  River 
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Drainage  as  the  marketing  area  for  the 
PRP. 

Decision:  PRP  power  will  be  marketed 
within  Wasatch  and  Utah  Counties, 
Utah. 

III.  Issue:  Marketing  the  output  of  the 
Deer  Creek  Powerplant  to  preference 
entities  located  in  the  marketing  area. 

Discussion:  Marketing  of  the  PRP 
production  to  preference  entities  in  the 
marketing  area  was  supported  by  the 
commentors.  All  of  these  entities  are 
members  of  either  ICPA  or  UMPA. 
organizations  estabUshed  as  purchasing 
agents  for  Federal  power.  Heber  City, 
Lehi,  Springville,  Strawberry  Electric 
Service  District,  and  Payson  are 
members  of  ICPA.  Provo,  Salem,  and 
Spanish  Fork  are  members  of  UMPA. 

Decision:  Western  will  offer  firm 
power  sales  contracts  to  ICPA  and 
UMPA  to  purchase  PRP  power  and 
energy  in  behalf  of  their  members  in  the 
marketing  area. 

fV.  Issue:  Relationship  of  ICPA  and 
UMPA  to  their  members  concerning  the 
allocation  of  PRP  power. 

Discussion:  In  its  comments,  UMPA 
requested  that  language  be  included  in 
its  power  sales  contract  which  would 
clarify  the  relationship  of  UMPA  and  its 
members  concerning  the  allocation  of 
PRP  power.  If  a  member  withdraws  from 
either  organization,  the  allocation  of 
Federal  power  stays  with  the  member, 
not  UMPA  or  ICPA. 

Decision:  Western  will  include 
language  in  both  UMPA  and  ICPA's 
contracts  to  clarify  the  relationship 
between  the  members  and  the 
organization.  The  language  will  state 
that  if  a  member  withdraws  from  either 
organization,  the  percentage  entitlement 
of  PRP  power  remains  with  the  member 
and  not  with  UMPA  or  ICPA. 

V.  Issue:  Payment  of  all  of  the  PRP's 
annual  costs  including  an  amount  for 
the  Water  Users  repayment  obligation 
by  the  Contractors  in  return  for 
receiving  all  of  the  marketable  energy 
produced  by  the  plant  each  year. 

Discussion:  Generation  from  Deer 
Creek  Powerplant  has  varied 
considerably  from  year  to  year.  Without 
the  Integrated  Projects  to  back  up  Deer 
Creek,  it  is  very  difficult  to  determine 
the  amounts  of  firm  and  nonfirm  energy 
and  capacity  that  should  be  used  as 
marketable  energy  in  ratesetting.  Basing 
rates  on  average  generation  could  result 
in  surplus  revenues  in  some  years,  and 
deficits  in  others.  The  proposal  which 
was  supported  by  UMPA,  ICPA, 
CUWCD,  and  CREDA  would  eliminate 
the  need  to  identify  a  specific  rate  for 
PRP  power  and  would  still  allow 
Contractors  to  take  full  advantage  of 
PRP  generation. 


Decision:  PRP  power  sales  contracts 
will  include  provisions  for  Contractors 
to  pay  all  of  the  PRP's  aimual  operation, 
maintenance,  and  replacement  (OM&R) 
expenses  as  well  as  an  annual  payment 
to  Reclamation  for  application  toward 
the  Water  Users'  aimual  repayment 
obligation.  In  return,  the  Contractors 
will  receive  the  total  aimual  output  of 
marketable  energy  produced  by  the  Deer 
Creek  Powerplant.  Every  year  Western 
will  prepare  a  power  repayment  study 
(PRS)  that  will  identify  the  OM&R  costs 
to  be  collected  in  the  upcoming  year.    " 

VI.  Issue:  Effect  of  operation  of 
Jordanelle  Reservoir  on  Deer  Creek 
generation. 

Discussion:  Jordanelle  Reservoir  is 
intended  to  store  surplus  water  from 
high  flow  years  and  the  winter  flows  of 
the  Provo  River  and  release  it  in  dry 
years  and  in  the  late  summer.  Prior  to 
Jordanelle,  the  winter  flow  of  the  Provo 
River  was  released  from  Deer  Creek 
through  the  generators.  Under  the  Deer 
Creek/Jordanelle  Operating  Agreement, 
only  enough  water  to  meet  minimum 
stream  flow  requirements  will  be 
released.  The  result  is  that  winter 
generation  is  greatly  reduced.  However, 
there  is  the  potential  for  generation  to  be 
enhanced  when  the  water  is  released 
during  the  summer  months. 

Reducing  winter  generation  levels 
creates  a  problem  in  providing  enough 
energy  to  repay  PacifiCorp  for  its 
foregone  generation  when  the  Water 
Users  are  operating  under  the  December 
20,  1938,  Power  Contract  (1938 
Contract)  (see  discussion  below  under 
section  II  of  Marketing  Criteria).  In  the 
Deer  Creek/Jordanelle  Operating 
Agreement,  the  CUWCD  agreed  to  make 
up  any  shortfalls  in  repaying  PacifiCorp. 
On  the  other  hand,  CUWCD  releases 
should  aupir.f>nt  summer  generation 
levels.  CUWCD  has  requested  that  this 
energy  be  applied  toward  the  deficit  it 
creates  in  the  winter.  Both  Reclamation 
and  the  Water  Users  support  this 
position. 

Discussions  have  been  held  with  the 
Contractors,  and  they  have  agreed  that 
the  increase  in  summer  energy 
attributable  to  CUWCD  releases  should 
be  available  to  offset  reductions  in  the 
winter. 

Decision:  A  separate  agreement 
among  Western,  Reclamation,  CUWCD, 
PacifiCorp,  the  Water  Users,  and  the 
Contractors  will  be  developed  which 
will  provide  for  the  increase  in  summer 
energy  to  offset  deficits  in  winter 
generation.  Negotiations  are  continuing 
on  the  methodology  used  to  verify  the 
impact  to  generation  and  on  the  best 
method  to  deliver  the  energy  to 
PacifiCorp. 


VII.  Issue:  Application  of  net  power 
revenues  from  the  Contractors  toward 
the  obligation  of  the  Water  Users  to 
repay  the  Federal  Government  for  its 
investment  in  the  PRP. 

Discussion:  Several  commentors, 
including  UMPA,  ICPA,  Reclamation, 
and  the  Water  Users,  commented  on  this 
issue.  Both  the  Water  Users  and 
Reclamation  support  the  claim  that 
there  is  a  contractual  obligation  for  this 
payment  and  document  the  level  of 
annual  payments  as  $102,243.80 
through  2008,  and  $76,520  thereafter 
until  the  obligation  is  liquidated.  UMPA 
stated  that  it  supports  the  level  of  the 
annual  payments.  ICPA  stated  that  it 
supports  the  payment  through  2008  but 
objected  to  the  payment  beyond  that 
date.  However,  the  Water  Users  and 
Reclamation  have  demonstrated  that  the 
contractual  obligation  extends  until  the 
Water  Users'  repayment  obligation  is 
liquidated.  Reclamation  has 
documented  that  the  net  revenues 
available  to  the  Water  Users  beyond 
2008  should  be  $76,520  annually. 

Decision:  Include  provisions  in  the 
power  sales  contracts  which  would  pay 
$102,243.80  through  2008  toward  the 
Water  Users'  repayment  obligation.  Any 
contracts  for  the  sale  of  power  thereafter 
would  include  annual  assistance 
payments  of  $76,520  until  the  obligation 
is  liquidated.  After  the  obligation  is 
repaid,  the  net  revenue  of  $76,520.will 
need  to  be  paid  to  Western  to  be 
disposed  of  as  Congress  directs. 

VIII.  Issue:  Terra  of  Contracts. 
Discussion:  UMPA,  Reclamation,  and 

the  Water  Users  commented  that  the 
term  of  the  power  sales  contracts  should 
be  extended  long  enough  to  ensure  that 
the  obligation  to  use  net  power  revenues 
to  assist  the  Water  Users  is  completed. 
Reclamation  stated  that  this  should  be 
through  FY  2032  to  ensure  that  the 
Water  Users'  contract  will  be  paiJ  off. 
Both  Reclamation  and  the  Water  Users 
have  established  that  there  is  a 
contractual  obligation  that  binds  the 
Federal  Government  to  make  surplus 
revenue  from  the  sale  of  power  available 
to  help  repay  the  Water  Users' 
obligation.  Also,  both  assert  that 
commitments  were  made  by 
Reclamation  that  this  amount  should  be 
$76,520  per  year  after  2008. 

Decision:  Contractors  will  be  given 
the  option  of  extending  the  contracts  at 
least  3  years  before  the  contracts  expire. 
Adjustments  to  contract  provisions 
could  be  made  at  that  time,  including 
provisions  for  new  customers.  The 
contracts  will  provide  for  annual 
payments  of  $102,243.80  through  2008; 
extended  contracts  would  include 
annual  assistance  payments  of  $76,520 
thereafter  to  be  made  by  the  Contractors 


to  Reclamation  for  application  to  the 
Water  Users'  annual  repayment 
obligation  until  the  Water  Users' 
repayment  obligation  is  liquidated. 

IX.  Issue:  Power  revenues  should  not 
be  used  to  subsidize  the  repayment  of 
municipal  and  industrial  water 
developments. 

Discussion:  EPA  noted  that  it 
supported  the  position  of  CREDA  that 
power  revenues  shouW  not  be  used  to 
subsidize  the  repayment  of  municipal 
and  ind'ustrial  water  developments.  As 
discussed  above,  both  Reclamation  and 
the  Water  Users  have  demonstrated  that 
even  though  a  majority  of  the  water 
developed  by  the  PRP  is  used  for 
municipal  and  industrial  lises,  the 
contracts  between  the  Water  Users  and 
Reclamation  establish  a  commitment  for 
net  powBr  revenues  to  be  used  to  help 
the  VVater  Users  meet  their  annual 
repayment  requirements. 

Decision:  Western's  contract  should 
be  consistent  with  the  provisions  of  the 
contracts  betweert  Reclamation  and  the 
VVater  Users.  The  obMgation  to  provide 
for  payments  to  the  Water  Users  until 
their  repayment  obligation  is  liquidated 
will  be  reflected  in  the  contracts. 

X.  Issue:  What  happens  in  the  event 
of  a  major  equipment  failure  at  the  Deer 
Creeik.  Powerplant^ 

Discussion:  Reclamation  commented 
that  Western's  proposal  does  not 
address  what  would  happen  in  the 
event  of  a  major  equipment  failure  at  the 
Deer  Creek  Powerplant,  and  that  '*the 
contract  terms  should  be  sufficiendy 
flexible  to  address  this  and  other 
significant  issues. '"Given  the  age  of  the 
powerplant,  it  is  necessary  to  take  this 
into  consi  delation. 

Decision:  Include  language  in  the 
power  sales  contracts  which  provides 
that  in  the  event  extraordinary 
replacement  cost»  are  incurred  at  the 
Deer  Creek  Powerplant,  the  payment 
thereof  shall  take  precedence  over  the 
application  of  net  power  revenues 
toward  the  Water  User's  repayment 
obligation,  and  may  result  in  a 
reduction  or  deferral  of  such  payment 
until  the  replacement  costs  are  fully 
recovered.  This  language  has  been 
agreed  to  by  the  Water  Users  and  is 
included  in  the  Deer  Creek/Jordanelle 
Operating  AgreemenL 

Marketing  Criteria 

I.  Applicability.  Congress  granted  to 
the  Secretary  of  Energy,  acting  by  and 
through  Western's  Administrator,  the 
authority  to  market  Federal  power.  In 
response  to  requests  from  UMPA  and 
ICPA  to  receive  power  produced  by  the 
PRP,  Western  has  examined  the  merits 
of  marketing  the  PRP  resource.  Western 
believes  these  marketing  criteria  will 
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benefit  the  Contractors,  the  Water  Users, 
Reclamation,  and  Western. 

II.  Marketable  Hesovrce.  The  1938 
Contract  among  Reclamation,  the  Water 
Users,  the  Weber  River  Water  Users 
Association,  and  PacifiCorp  provides  for 
diversion  of  water  from  the  Weber  River 
into  the  Provo  River  for  storage  in  Deer 
Creek  Reservcrir  and  for  use  by  the 
Water  Users.  Because  PacifiCorp 
operated  generating  units  on  the  Weber 
River  below  the  point  of  diversion  to  the 
Provo  River,  PacifiCorp's  ability  to 
generate  was  reduced  when  water  was 
diverted.  The  1938  Contract  provides  for 
PacifiCorp  t&  receive  all  of  tlw  electrical 
generation  of  the  PRP  during  the  period 
of  time  that  water  is  diverted.  This 
means  that  for  up  to  6  months,  from 
October  15  to  April  15  of  each  year, 
tliere  may  be  no  marketable  energy 
generated  by  the  PRP.  Historically, 
however,  marketable  energ\'  has 
averaged  23,000,000  kik)v«ratthours 
(kWh),  with  15,000,00&kWh  generated 
during  summer  months,  and  the 
remaining  8,000,000  kWh  from  winter 
surplus  energy.  Typically,  about 
3,000,000  kWh  are  available  in  each  of 
the  three  peak  summer  months  of  June, 
July,  and  August;  approximately 
1 .000,000  kWh  are  available  in  April, 
2,500,000  kWh  in  h4ay,  and  another 
2,500,000  kWh  in  September. 

IIL  Establishment  of  Rate 
Methodology.  Western,  through  a 
separate  public  process,  will  establish  a 
rate  methodology  for  the  PRP.  Western 
will  prepare  an  annual  PRS  which  will 
identify  the  anticipated  OM&R 
expenses.  Minor  replacements  and 
additions  shall  be  included  in  the 
annual  OM&R  expenses.  However,  if 
major  replacements  or  additions  which 
cost  more  than  $5,000  are  needed,  the 
Contractors  will  be  given  the  option  of 
financing  their  individual  share  of  the 
cost  or  of  having  the  cost  capitalized  at 
the  Department  of  Energy's  current 
interest  rate  and  amortized  over  the  fife 
of  the  replacement  or  addition.  Rather 
than  set  a  specific  rate  for  power  and 
energy,  the  Contractors  will  pay  the 
PRP's  total  annual  powerplant  expenses 
in  return  for  the  total  marketable  PRP 
production.  Each  will  pay  its 
proportional  share  of  the  OM&R 
expenses  identified  in  the  PRS  in  12 
monthly  installments.  In  addition  to  the 
annual  OM&R  expenses,  before  January 
1  of  each  year,  each  Contractor  will  pay 
its  share  of  net  power  revenues  to 
Reclamation  to  be  applied  toward  the 
Water  Users'  annual  payment.  Through 
2008,  the  total  annual  payment  will  be 
$102,243.80.  Thereafter,  until  the  Water 
Users'  obhgation  is  fiquidated,  the  total 
annual  payment  will  be  $76,520.  After 
the  Water  Users*  repayment  obligation  is 


liquidated,  the  annual  payment  of 
$76,520  will  continue  to  be  paid  to 
Western  to  be  disposed  of  as  Congress 
directs. 

IV.  Marketing  Area.  Because  of  the 
size  of  the  resource.  Western  has  limited 
marketing  of  this  resource  to  prefisrmce 
entities  within  the  drainage  area  of  the 
Provo  River.  All  of  the  eli^ble  utihties 
are  members  of  ICPA  and  UMPA  and 
are  located  in  Utah  and  Wasatch 
Counties,  Utah.  The  cities  of  Heber  C5f>-, 
Lehi,  Payson,  Springville,  and  the 
Strawberry  Electric  Service  District 
(Strawberry)  are  members  of  ICPA.  The 
cities  of  Provo,  Salem  and  Spanish  Fork 
are  members  of  UMI  r^  It  is  anticipated 
that  marketing  of  the  PRP  resource  to 
these  Contractors  woxdd  assure  that 
each  would  receive  a  beneficial  amount 
of  power. 

V.  Class  of  Service.  PRP  generation  is 
dependant  upon  water  releases  that  are 
dictated  by  minimum  stream  flow 
requirements  and  the  Water  Users' 
needs.  No  load  following  ability  exists. 
Since  April  1.  1994.  the  PRP  has  been 
included  in  Western's  Upper  Colorado/ 
Missouri  Basin  control  area.  With  the 
PRP  in  Western's  control  area.  Western 
is  able  to  enhance  the  usability  of  the 
product  and  to  allow  it  to  be  scheduled, 
e\'en  though  it  has  no  control  over  PRP 
generation.  Western  provides  coolrol 
area  and  regulating  services  for  sevesal 
other  customers  and  has  a  developed 
methodology  to  share  the  expenses  uf 
operating  a  control  area  and  providing 
for  regulating  capacity.  The  PRP  will  be 
required  to  pay  for  its  share  of  these 
services.  These  costs  will  be  included  m 
the  PRS  as  an  operating  expense. 

Energy  will  be  schecfuled  to  the 
Contractors  in  megawatts  in  accordance 
with  anticipated  generation  levels  from 
the  PRP.  When  variations  occur,  the 
hourly  schedules  wiU  be  adjusted  to 
reflect  actual  operation. 

Western  will  maintain  an  energy 
deviation  account  between  the  PRP  and 
the  Integrated  Projects.  At  the  end  of 
each  year,  an  accounting  of  scheduled 
and  generated  energy  will  be  made. 
Differences  between  the  two  projects 
will  be  made  up  by  adding  to  or 
subtracting  from  the  following  year's 
schedules  to  the  Contractors.  The 
Contractors  will  be  responsible  for 
reserves  in  accordance  with  Inland 
Power  Pool  requirements. 

VI.  Resource  Allocation.  Western  will 
allocate  PRP  resources  in  proportion  to 
the  historical  sales  of  each  of  the  ICPA 
and  UMPA  members.  UMPA  members 
serve  approximately  70  percent  of  the 
load  in  the  marketing  area,,  while  ICPA 
members  serve  approximately  30 
percent.  Proportional  allocation  of  the 
PkP's  average  annual  output  of 
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23.000,000  kVVh  would  mean  UMPA 
members  could  expect  an  average  of 
16,100,000  kWh  and  3,500  kilowatts 
(kW)  of  contingent  capacity,  and  ICPA 
members  could  expect  an  average  of 
6,900,000  kWh  and  1.500  kW  of 
contingent  capacity. 

The  following  table  shows  the 
percentage  entitlement  of  ICPA  and 
UMPA  and  each  of  their  members. 

Percentage  Entitlement  of  ICPA 
AND  UMPA  AND  Their  Members 


Entity 

Percent- 
age enti- 
tlement 

ICPA  Total 

30.0 

UMPA  Total 

Heber  City 

Lehi  

Springville  

Payson  

Strawt)erry 

6.0 
2.7 

12.9 
4.8 
3.6 

70.0 

Prove 

Salem  ...: 

Spanish  Fork ... 

60.9 
1.4 
7.7 

Western  will  offer  firm  power  sales 
contracts  to  ICPA  and  UMPA  on  behalf 
of  their  members  which  specify  the 
terms  and  conditions  of  receiving  PRP 
power.  The  power  sales  contracts  will 
be  structured  so  that  if  a  member 
withdraws  from  either  ICPA  or  UMPA, 
the  member  retains  its  entitlement  of 
PRP  power. 

Vn.  Term  of  Contract.  The  power 
sales  contracts  will  become  effective 
upon  execution  and  shall  terminate  on 
September  30,  2008. 

ENVIRONMENTAL  COMPLIANCE: 
Western  has  complied  with  the  National 
Environmental  Policy  Act  of  1969 
through  preparation  of  an 
environmental  assessment  on  the 
impacts  of  the  proposed  marketing 
changes  and  has  issued  a  Finding  of  No 
Significant  Impact  on  November  8, 
1994. 

REGULATORY  FLEXIBILITY 
ANALYSIS:  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.),  each  agency,  when  publishing  a 
proposed  rule,  is  further  required  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibiUty 
analysis  to  describe  the  impact  of  the 
rule  on  small  entities.  Western  has 
determined  that  (1)  this  rulemaking 
relates  to  services  offered  by  Western 
and.  therefore,  is  not  a  rule  within  the 
purview  of  the  Act.  and  (2)  the  impacts 
of  an  allocation  from  Western  would  not 
cause  an  adverse  economic  impact  to 
such  entities. 

DETERMINATION  UNDER 
EXECUTIVE  ORDER  12866:  DOE  has 
determined  this  is  not  a  significant 


regulatory  action  because  it  does  not 
meet  the  criteria  of  Executive  Order 
12866,  58  FR  51735.  Western  has  an 
exemption  from  centralized  regulatory 
review  under  Executive  Order  12866; 
accordingly,  no  clearance  of  this  notice 
by  the  Office  of  Management  and 
Budget  is  required. 

Issued  in  Golden,  Colorado,  November  8, 
1994. 

J.M.  Shafer, 
Administrator. 

|FR  Doc.  94-28684  Filed  11-18-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-400090;  FRL-^918-7] 

Notice  of  Availability  of  Pollution 
Prevention  Grants  and  Announcement 
of  Financial  Assistance  Programs 
Ellgit>le  for  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability  of 
Pollution  Prevention  Grants. 

SUMMARY:  EPA  is  announcing  the 
availability  of  approximately  $5  million 
in  fiscal  year  1995  grant/cooperative 
agreement  funds  under  the  Pollution 
Prevention  Incentives  for  States  (PPIS) 
grant  program.  The  purpose  of  this 
program  is  to  support  State,  Tribal,  and 
regional  programs  that  address  the 
reduction  or  elimination  of  pollution 
across  all  environmental  media:  Air, 
land,  and  water.  Grants/cooperative 
agreements  will  be  awarded  imder  the 
authority  of  the  Pollution  Prevention 
Act  of  1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Your  EPA  Regional  Pollution  Prevention 
Coordinator.  Contact  names  for  each 
Regional  Office  are  listed  under  unit  IV. 
of  this  preamble. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Approximately  $30  million  has  been 
awarded  to  over  100  State,  Tribal,  and 
regional  organizations  under  EPA's 
multimedia  pollution  prevention  grant 
program,  since  its  inception  in  1989. 

In  November  1990,  the  Pollution 
Prevention  Act  of  1990  (the  Act)  (Pub. 
L.  101-508)  was  enacted,  establishing  as 
national  policy  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible.  Section  6603  of  the 
Act  defines  source  reduction  as  any 
practice  that: 

(1)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 


or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal. 

(2)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminsmts. 

EPA  further  defines  pollution 
prevention  as  the  use  of  other  practices, 
that  reduce  or  eliminate  the  creation  of 
pollutants  through:  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water  or  other  resources,  or  protection 
of  natural  resources  by  conservation. 

Section  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  States 
to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  State 
programs  will: 

(1)  Make  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opportunities,  including  funding  for 
experts  to  provide  on-site  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

(2)  Target  assistance  to  businesses  for 
whom  lack  of  information  is  an 
impediment  to  source  reduction. 

(3)  Provide  training  in  source 
reduction  techniques. 

In  addition  to  tnis  grant  making 
authority,  the  Act  authorizes  EPA  to 
establish  a  national  source  reduction 
clearinghouse,  expands  EPA's  authority 
to  collect  data  to  better  track  source 
reduction  activities,  and  requires  EPA  to 
report  periodically  to  Congress  on  EPA's 
progress  in  implementing  the  Act. 

U.  Availability  of  FY  95  Funds 

With  this  publication,  EPA  is 
announcing  the  availability  of 
approximately  $5  million  in  grant/ 
cooperative  agreement  funds  for  FY 
1995.  The  Agency  has  delegated  grant 
making  authority  to  the  EPA  Regional 
offices  which  formally  transfers  the 
decision-making  and  awarding  process 
for  the  PPIS  grants  to  the  Rngions. 
Regional  offices  have  responsibility  for 
the  solicitation  of  interest,  screening  of 
proposals,  and  the  actual  selection  of 
awards.  This  seventh  round  of  awards 
reflects  a  more  direct  and  active 
Regional  role  in  determining  FY  '95 
awardees.  PPIS  grant  guidance  will  be 
developed  separately  by  each  Regional 
program  and  will  be  provided  to  all 
applicants  along  with  any  supplemental 
information  the  Regions  may  wish  to 
provide.  However,  in  addition  to 
Regional  guidelines,  all  applicants  must 
address  the  national  requirements  listed 
under  unit  III.3.  of  this  document. 
Interested  applicants  should  contact 
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their  Regional  Pollution  Prevention 
Coordinator  for  more  information. 

HL  Eligibility 

In  accordance  with  the  Act,  eligible 
appUcants  for  purposes  of  funding 
under  this  grant  program  include  the  50 
States,  the  District  of  Columbia,  the  U.S. 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  any  agency  or 
instrumentality  of  a  State  including 
State  universities  and  all  Federally- 
recognized  Indian  tribes.  For 
convenience,  the  term  "State"  in  this 
notice  refers  to  all  eligible  appUcants. 
Local  governments,  private  universities, 
private  non-profit  entities,  private 
businesses,  and  individuals  are  not 
eligible.  These  organizations  excluded 
from  applying  directly  are  encouraged 
to  work  with  eUgible  applicants  in 
developing  proposals  that  include  them 
as  participants  in  the  projects.  EPA 
strongly  encourages  this  type  of 
cooperative  arrangement. 

1.  The  Catalogue  of  Federal  Domestic 
Assistance.  The  number  assigned  to  the 
PPIS  program  is  66.708  (formerly 
66.900).  Organizations  receiving 
pollution  prevention  grant  funds  are 
required  to  match  Federal  funds  by  at 
least  50  percent. 

For  example,  the  Federal  government 
will  provide  half  of  the  total  allowable 
cost  of  the  project,  the  State  half  of  the 
total  allowable  cost  of  the  project.  A 
grant  request  for  $100,000  would 
support  a  total  allowable  project  cost  of 
$200,000,  with  the  State  also  providing 
$100,000.  State  contributions  may 
include  dollars,  in-kind  goods  and 
services  and/or  third  party 
contributions. 

2.  Eligible  activities.  In  general,  the 
purpose  of  the  PPIS  grant  program  is  to 
support  the  estabfishment  and 
expansion  of  State,  Regional,  Tribal,  or 
local  multimedia  pollution  prevention 
programs.  EPA  specifically  seeks  to 
build  State  pollution  prevention 
capabihties  or  to  test,  at  the  State  level, 
innovative  pollution  prevention 
approaches  and  methodologies.  Funds 
awarded  imder  the  PPIS  grant  program 
must  be  used  to  support  pollution 
prevention  programs  that  address  the 
transfer  of  potentially  harmful 
pollutants  across  all  environmental 
media:  Air,  water,  and  land.  Programs 
should  reflect  comprehensive  and 
coordinated  pollution  prevention 
planning  and  implementation  efforts 
State-  or  Region-wide  and  where 
appropriate  seek  to  address  State 
environmental  justice  issues.  States 
might  focus  on,  for  example; 

a.  Developing  multimedia  pollution 
prevention  activities,  including  but  not 


limited  to:  Providing  direct  technical 
assistance  to  businesses;  collecting  and 
analyzing  data  to  target  outreach  and 
technical  assistance  opportunities; 
conducting  outreach  activities; 
developing  measures  to  determine 
progress  in  pollution  prevention;  and 
identifying  regulatory  and  non- 
regulatory  barriers  and  incentives  to 
pollution  prevention  and  developing 
plans  to  implement  solutions,  where 
possible. 

b.  Institutionalizing  multimedia 
pollution  prevention  as  an 
environmental  management  priority, 
establishing  prevention  goals, 
developing  strategies  to  meet  those 
goals,  and  integrating  the  pollution 
prevention  ethic  within  both 
governmental  and  non-governmental 
institutions  of  the  State  or  region. 

c.  Initiating  demonstration  projects 
that  test  and  support  iimovative 
pollution  prevention  approaches  and 
methodologies. 

3.  Coordination  of  pollution 
prevention  activities.  The  Federal 
government  has  extended  and 
broadened  its  support  of  organizations 
that  supply  technical  assistance, 
training  and  information  to  businesses. 
Examples  of  this  include: 

a.  Resources  from  the  Department  of 
Commerce's  National  Institute  for 
Standards  and  Technology  to  support 
the  Manufacturing  Extension 
Partnerships. 

b.  Resources  from  the  Small  Business 
Administration  and  EPA  to  support  the 
technology  assistance  programs  of  the 
Small  Business  Development  Centers. 

c.  Resources  from  the  Department  of 
Energy  to  the  industrial  sector  to  assist 
in  commercializing  technologies 
developed  &t)m  the  national  labs. 

d.  Resources  from  EPA  and  State 
programs  that  support  the  Clean  Air  Act 
Small  Business  Assistance  Programs. 

There  is  a  growing  emergence  of 
business  assistance  organizations 
established  within  States  to  address  the 
vast  array  of  environmental  concerns. 
Consequently,  as  a  means  to  provide 
substantive  support  of  pollution 
prevention,  EPA  is  eager  to  ensure  that 
the  PPIS  grants  will  add  to  the  success 
and  sustainabihty  of  these  State 
pollution  prevention  programs. 
Therefore,  it  is  important  to  clarify  the 
role  of  the  State  pollution  prevention 
program  in  terms  of  its  relationship  to 
its  intended  customers  and  to  the  other, 
organizations  which  provide  similar 
environmental  assistance. 

Based  on  this,  EPA  has  developed 
three  mandatory  requirements  which 
must  be  addressed  by  all  eligible 
applicants.  Proposals  that  do  not 
address  these  national  requirements, 


even  though  they  adequately  address 
the  Regional  criteria,  will  not  be 
considered  eligible  for  funding.  In  the 
narrative  of  the  grant  appUcation,  the 
following  three  requirements  must  be 
addressed: 

(1)  Briefly  define  the  capacity  and 
potential  of  the  State  program  as  a 
provider  of  pollution  prevention 
assistance. 

(2)  Identify  other  organizations  at  the 
regional.  State  and  local  level,  that 
provide  similar  environmental 
assistance. 

(3)  Describe  the  coordination 
capabilities  with  the  identified 
environmental  assistance  programs: 

a.  Briefly  describe  an  approach  to 
working  with,  leveraging  and 
complementing  the  identified 
organizations. 

b.  Address  the  barriers  lor 
coordination  with  these  organizations 
and  options  to  overcome  the  identified 
barriers. 

Proposals  accepted  for  review  under 
this  program  must  qualify  as  pollution 
prevention  as  defined  by  EPA. 

4.  Program  management.  Awards  for 
FY  1995  funds  will  be  managed  through 
the  EPA  Regional  Offices. 

5.  Contact.  Interested  applicants  are 
requested  to  contact  the  appropriate 
EPA  Regional  Pollution  Prevention 
Coordinator  listed  under  unit  IV.  of  this 
document  to  obtain  specific  instructions 
and  guidance  for  submitting  proposals. 

IV.  Regional  Pollution  Prevention 
Contacts 

Mark  Mahoney  (PAS),  US  EPA  Region  1, 

JFK  Federal  Bldg,  Room  2203.  Boston. 

MA  02203,  (617)  565-1155 
Janet  Sapadin  (2-PPIB-OPM).  US  EPA 

Region  2,  26  Federal  Plaza,  New  York, 

NY  10278,  (212)  264-1925 
Cathy  Libertz  (3ES43).  US  EPA  Region 

3,  841  Chestnut  Bldg.,  Philadelphia. 

PA  19107,  (215)  597-0765 
Carol  Monell,  US  EPA  Region  4,  345 

Courtland  St.,  NE,  Atlanta,  GA  30365, 

(404)  347-3555.  ext.  6779 
Phil  Kaplan.  US  EPA  Region  5,  77  West 

Jackson  Blvd..  Chicago,  IL  60604- 

3590,  (312)  353-4669 
Rob  Lawrence  (6M-PP),  US  EPA  Region 

6, 1445  Ross  Ave.,  12th  Floor.  Suite 

1200  Dallas.  TX  75202.  (214)  665- 

6580 
Steve  Wurtz.  US  EPA  Region  7,  726 

Minnesota  Ave.,  Kansas  City.  KS 

66101,  (913)551-7315 
Sharon  Riegel  (8PM-SIP0).  US  EPA 

Region  8.  999  18th  St.,  Suite  500, 

Denver,  CO  80202-2405.  (303)  293- 

1471 
Eileen  Sheehan/Bill  Wilson  (HlB),  US 

EPA  Region  9.  75  Hawthorne  A\e.. 

San  Francisco.  CA  94105.  (415)  744- 

2190  415-744-2192. 
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Carolyn  Gangmark,  US  EPA  Region  10, 
1200  Sixth  Ave.,  Seattle.  WA  98101 
(206) 553-4072. 
Dated:  November  14, 1994. 

Susan  B.  Hazen, 

Acting  Dirfictor.  OfficeofPoUuiion  Prevention 

and  Toxics. 

|FR  Doc.  94-28702  Filed  11-18-94,  8:45  am] 

BILUNG  COOC  6S6O-60-F 


[FRL-511»-q 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
104;  Announcement  of  Competition  for 
Final  Five  Brownfield  Economic 
Redevelopment  Initiative  Pilots 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 


summary:  The  Environmental  Protection 
Agency  will  begin  accepting  proposals 
for  Brownfield  Economic 
Redevelopment  Pilots  beginning 
December  1, 1994.  The  application 
period  will  close  March  1. 1995,  and  the 
Agency  intends  to  competitively  select 
frve  Pilots  by  June  1. 1995. 
DATES:  This  action  is  effective  as  of 
December  1, 1994,  and  expires  on 
N4arch  1. 1995.  All  proposals  must  be 
received  and/or  post  marked  by  the 
expiration  date  cited  above. 
ADDRESSES:  Application  booklets  can  be 
obtained  by  calling  the  Superfund 
Hotline  at  800-424-9346,  or  writing  to: 
U.S.  EPA — Brownfield  AppUcation, 
Superfund  Document  Center  5201G,  401 
M  Street,  SVV.,  Washington,  DC  20460. 
FOR  FUnTHER  INFORMATION  CONTACT:  The 
Superfund  HotUne,  800-424-9346. 
SUPPLEMENTARY  INFORMATION:  The 
Brownfield  Economic  Redevelopment 
Initiative  is  founded  on  the  belief  that 
"economic  development  and 
environmental  protection  must  go  hand 
in  hand,"  (Carol  Browner, 
Administrator,  Environmental 
Protection  Agency,  Armouncing  the 
Cleveland  Brownfields  Pilot  on 
November  8, 1993).  EPA's  Brownfields 
Initiative  is  an  organized  commitment  to 
help  communities  revitalize  abandoned 
contaminated  properties,  and  to  thereby 
eliminate  potential  health  risks  and 
restore  economic  vitahty  to  areas  where 
these  properties  exist.  Three  national 
pilot  projects  already  have  been 
awarded. 

With  as  many  as  100.000  sites 
potentially  requiring  evaluation  xmder 
federal  or  state  Superfund  programs, 
hundreds  of  local,  state,  and  tribal 
'governments  and  their  citizens 


inevitably  will  have  to  deal  with 
contaminated  properties. 

The  "polluter  pays"  principle, 
fundamental  to  Superfund 's  success  in 
deterring  the  creation  of  new 
contaminated  sites,  has  caused  public 
and  private  investors  to  shy  away  from 
buying  and  cleaning  up  land  which  may 
be  contaminated. 

Fear  of  that  liability  drives  investors 
toward  undeveloped  "greenfields."  The 
result  can  be  a  diminished  supply  of 
pristine  land  and  economic  decline  in 
industrial  and  urban  centers.  Both  are 
detrimental  to  communities. 

EPA's  Brownfields  Pilots  (to  be 
funded  at  $200,000  each  over  two  years] 
will  test  redevelopment  models,  direct 
special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness.  and  facilitate 
coordinated  efforts  at  the  federal,  state, 
and  local  levels.  EPA  will  develop  a 
coordinated  federal  strategy  to  help 
initiate  a  significant  national  effort  to 
clean  up  and  redevelop  brownfields. 

The  objectives  of  the  initiative  are:  to 
build  the  capacity  of  affected  and 
interested  parties  to  shape  how 
contaminated  sites  are  cleaned  up  and 
productively  reused;  to  stimulate  a 
national  search  for  innovative  ways  to 
overcome  the  current  ob»stacles  to  the 
reuse  of  contaminated  properties;  and  to 
coalesce  federal,  state,  and  municipal 
efforts  to  examine  new  approaches  to 
achieving  cleanup  and  reuse;  and  to 
explore  the  potential  for  combining  an 
economic  stimulus  and  a  speeded-up 
environmental  cleanup  to  contribute  to 
achieving  environmental  justice. 

Cities,  counties,  towns,  states,  and 
Native  American  tribes  are  all  eligible  to 
apply. 

Proposals  will  be  evaluated  on  the 
following  Criteria  (a  more  detailed  and 
complete  set  of  criteria  will  be  included 
in  the  application  booklet): 

•  Demonstrated  commitment  of 
public  and  private  leadership  to 
brownfields  redevelopment. 

•  Plans  for  effective  community 
involvement. 

•  Clear  delineation  of  how  federal 
support  will  make  a  difference. 

•  Potential  for  national  replication. 

•  Government  support  and  technical, 
legal,  and  political  capacity  to  complete 
goals. 

•  Clearly  outlined  potential  sources 
of  cleanup  funding. 

•  Contributions  to  environmental 
justice  goals. 

•  Well-defined  approach  to 
enviroomental  assessment. 


Dated:  November  15. 1994. 
Timothy  Fields,  Jr.. 

Deputy  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  94-28706  Filed  11-1  a-94;  8.45  am) 
BILUNG  CODE  CSM-Se-M 

[FRL-S1 10-71 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  special  meeting  of  the 
Ozone  Transport  Commission  to  be  held 
on  November  30. 1994. 

This  meeting  is  for  the  Transport 
Commission  to  deal  with  appropriate 
matters  within  the  transport  region,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463.  as  amended. 
DATES:  The  meeting  will  be  held  on 
November  30. 1995  from  1:00  p.m.  to 
5:00  p.m. 

PLACE:  The  meeting  will  be  held  at:  The 
Grand  Hyatt,  1000  H  Street.  NW.. 
Washington.  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT: . 
EPA:  Doug  Gutro.  State  Relations 
Coordinator.  Region  I.  U.S. 
Environmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building,  Boston. 
MA  02203,  (617)  565-3383. 
THE  STATE  CONTACT:  Host  Agency:  Ferial 
Bishop,  D.C.  Environmental  Regulation 
Administration,  2100  Martin  Luther 
King  Jr.  Avenue,  SE.,  Washington,  DC 
20020,  (202)  645-6617. 
FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Stephanie  A.  Cooper,  Ozone 
Transport  Commission,  444  North 
Capitol  Street,  NW.,  Suite  604, 
Washington.  DC  20001,  (202)  508-3840. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  est^lishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut.  Delaware,  Maine. 
Maryland.  Massachusetts.  New 
Hampshire,  New  Jersey.  New  York, 
Pennsylvania.  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  olihe  Environmental 
Protection  Agency  convened  the  first 
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meeting  of  the  commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  November  30, 1994.  The 
meeting  will  be  held  at  the  address 
noted  earlier  in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  This 
meeting  will  be  open  to  the  public  as 
space  permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  tne  final  agenda 
will  be  available  from  Stephanie  Cooper 
of  the  OTC  office  (202)  508-3840  on 
Monday,  November  21, 1994.  The    ' 
purpose  of  this  special  meeting  is  to 
elect  a  new  Vice  Chair  of  the 
Commission,  receive  reports  from  its 
committees  and  to  discuss  issues 
relating  to  the  November  15, 1994  State 
Implementation  Plan  revisions. 

Dated:  November  8. 1994. 
John  DeViUars, 

Regional  Administrator,  EPA  Region  I. 

[FR  Doc.  94-28716  Filed  11-18-94:  8:45  am] 

BILUNO  CODE  tStOSO-P 


[PF-615;  FRL-4921-1] 

General  Mills;  Notice  of  Filing  of 
Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from 
General  Mills  a  petition  to  establish  a 
time-limited  pesticide  tolerance  for 
chlorpyrifos  on  oats. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA.2 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr.,  Product 
Manager  (PM-19),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-305-6386. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  General  Mills,  P.O.  Box  1113, 
Minneapolis,  MN  55440,  a  notice  of 
filing  under  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a)  for  pesticide  petition  (PP)  5F4427 
to  amend  40  CFR  180.342  to  establish  a 
time-limited  tolerance,  expiring 
December  31, 1996,  for  residues  of 
chlorpyrifos  (O.O-diethyl  0-(3.5,6- 
trichloro-2-pyridyl)  phosphorothioate) 
at  15  ppm  in  or  on  the  raw  agricultural 
commodity  oats  treated  with 
chlorpyrifos  before  June  15, 1994.  The 
tolerance  applies  only  to  oats  to  be  used 
as  animal  feed  or  as  a  constituent  of 
animal  feed,  and  does  not  authorize  the 
presence  of  residues  of  chlorpyrifos  in 
any  human  food  item  made  from  such 
treated  oats,  other  than  residues 
resulting  from  the  use  of  the  oats  for 
animal  feed  purposes.  (PM-19) 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Records  and  recordkeeping. 

Authority:  21  U.S.C.  3468  and  348. 
Dated:  November  7, 1994. 

Stephen  L.  fohnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  94-28705  Filed  11-18-94;  8:45  am] 

BILLING  CODE  »S60-60-F 

[OPP-66203;  FRL-4915-2] 

Accufilter  International,  Inc.;  Notice 
and  Order  of  Revocation  of 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  Notice  and  Order  of 
Revocation  of  Registrations  and  Final 
Determination  Governing  Sale  and  Use 
of  Existing  Stocks. 


SUMMARY:  On  November  6, 1992,  EPA 
issued  registrations  for  Accufilter  Straw, 
EPA  Registration  Number  64906-1,  and 
Accufilter  Sport  Bottle,  EPA 
Registration  Number  64906-2.  These 
silver-activated  carbon  filters  are 
intended  to  remove  the  taste  of  chlorine 
and  other  sources  of  bad  taste,  odor,  and 
color  from  drinking  water.  These 
registrations  were  based,  in  part,  on 
receipt  and  review  of  water  samples 
analyzed  for  silver  content.  EPA  has 
subsequently  determined  that  the 
registrant  did  not  report  the  actual  silver 
content  in  those  water  samples,  but 
instead  submitted  false  information 
showing  the  silver  values  to  be  lower 
than  those  actually  obtained  by  the 
laboratory  that  conducted  the  sampUng. 
Registrations  obtained  through  the 
submission  of  false  data  are  invalid  for 
any  purpose.  By  this  notice,  EPA 
aimounces  and  orders  the  revocation  of 
registrations  64906-1  and  64906-2.  As  a 
result  of  these  revocations,  the  sale, 
distribution,  or  use  of  existing  stocks  of 
these  water  filters  after  November  21, 
1994  would  be  unlawful. 
EFFECTIVE  DATE:  November  21, 1994. 
FQR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  F.  Mountfort,  Registration 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  713, 1921  Jefferson  Davis  Hu'y.. 
Arlington,  VA  22202,  703-305-5446. 
SUPPLEMENTARY  INFORMATION:  On 
November  6, 1992,  EPA  issued 
registrations  to  Accuventure,  Inc., 
Beaverton,  OR,  for  the  drinking  water 
filters  Accufilter  Straw,  EPA 
Registration  Number  64906-1,  and 
Accufilter  Sport  Bottle,  EPA 
Registration  Number  64906-2.  The 
company  name  was  subsequently 
changed  to  Accufilter  International,  Inc., 
at  the  Beaverton,  OR,  address. 

These  registrations  were  for  drinking 
water  filters  in  which  silver  was 
impregnated  on  activated  carbon.  The 
filters  are  intended  to  remove  sources  of 
odors  and  taste  from  drinking  water. 
Silver  is  an  element,  and  a  secondary 
standard  for  silver  in  drinking  water  has 
been  established.  Under  provisions  of 
the  Safe  Drinking  Water  Act,  a 
secondary  standard  for  a  drinking  water 
contaminant  is  not  enforceble;  rather,  it 
is  established  for  aesthetic  purposes. 
Exposure  to  silver  can  cause  argyria,  a 
discoloration  of  skin  or  other  tissues, 
which  is  usually  permanent.  Although 
not  a  toxic  response,  it  is  an  undesirable 
cosmetic  change. 

The  registration  applications  for  these 
fihers  include  analyses  of  water  samples 
from  tests  utilizing  these  filters.  The 


60014  Federal  Register  /  Vol.  59.  No.  223  /  Monday.  November.  21.  1994  /  Notices 


testing  was  intended  to  reflect  actual 
use  conditions  and  included  sufficient 
flushing  of  the  filters  to  represent  use 
over  varying  portions  of  the  filter's 
useful  life  (new  filters.  10%,  60%.  95% 
of  filter  life).  Twenty  four  (24)  sample 
analyses  were  reported  from  the 
laboratory  EPA  has  learned  that  in  the 
testing  performed  by  the  laboratory  and 
reported  to  the  registrant,  14  samples 
were  at  or  exceeded  0.05  milligram/Uter 
(mg/L)  of  silver  in  drinking  water.  At 
the  time  of  registration  (1992)  the 
secondary  drinking  water  standard 
(maximum  contaminant  level)  for  silver 
was  0.05  mg/L.  fThis  standard  has 
subsequently  been  increased  to  0.1  mg/ 
L).  When  this  report  was  forwarded  to 
ElPA  in  support  of  the  registration 
applications,  all  14  values  had  been 
reduced  below  the  standard.  The 
original  data  suggest  that  some  of  the 
filters  may  leak  silver,  that  higher  levels 
of  silver  than  reported  occur  in  drinking 
water  as  a  consequence  of  use  of  the 
filters,  and  that  quality  control  of  the 
filters  may  be  inadequate. 

This  Notice  has  two  parts:  Part  I 
describes  the  basis  for  the  revocation  of 
registrations  for  Accufilter  Straw  and 
Accufilter  Sport  Bottle;  Part  II  describes 
the  procedures  which  will  be  followed 
in  implementing  the  regulatory  actions 
set  forth  in  this  notice,  including  the 
treatment  of  existing  stocks. 

I.  Basis  For  Revocation 

The  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (FIFRA),  7  U.S.C. 
135  et.  seq..  does  not  prescribe 
procedures  to  be  used  to  revoke  a 
registration  that  has  been  obtained 
through  a  willful  act  of  misrepresenting 
data  submitted  in  support  of 
registration.  In  the  absence  of  such 
procedures,  the  termination  of  a  license 
such  as  a  pesticide  registration  is 
governed  by  section  558  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  558.  Section  558  states: 

Except  in  cases  of  willfulness  or  those  in 
which  public  health,  interest,  or  safety 
requires  otherwise,  the  withdrawal, 
suspension,  revocation,  or  annulment  of  a 
license  is  lawful  only  if,  before  the  institution 
of  agency  proceedings  therefore,  the  licensee 
has  been  given — 

(1)  notice  by  the  agency  in  writing  of  the 
fects  or  conduct  which  may  warrant  the 
action;  and 

(2)  opportunity  to  demonstrate  or  achieve 
compliance  with  all  lawful  requirements. 

Courts  have  interpreted  willfulness  to 
mean  "an  intentional  misdeed  or  such 
gross  neglect  of  a  known  duty  as  to  be 
the  equivalent  thereof."  Hutto 
Stockyard.  Inc.  v.  USDA  (903  F.2d  299, 
304  (4th  Cir.  1990)  (quoting  Capitol 
Packing  v.  United  States.  350  F.2d  67. 


78-79  (10th  Cir.  1965);  Capital  Produce 
Co.  V.  United  States,  930  F.2d  1077. 
1079  (4th  Cir.  1991).  To  establish 
willfulness,  one  need  only  show  that  an 
act  or  failure  to  act  was  intentional,  as 
opposed  to  accidental,  and  proof  of  an 
evil  motive  is  unnecessary ,  Emil 
Lawrence  v.  Commodity  Futures 
Trading  Commission.  759  F.2d  767,  769 
(9th  Qr.  1985). 

In  this  case,  the  registrant  submitted 
data  which  were  changed  from  the 
original,  and  did  not  reflect  true  results 
of  the  analyses  of  the  samples.  The 
altered  results  suggested  lower  silver 
content  in  the  drinkuog  water  than 
actually  occurred  as  a  consequence  of 
use  of  the  filters.  This  was  an 
intentional  act,  not  an  accidental/one; 
therefore,  it  falls  squarely  within  the 
definition  of  "willhil."  Because  the 
registrations  were  obtained  through 
misrepresentation  and  a  willful 
violation  of  the  provisions  of  FIFRA,  the 
registrations  were  not  valid  when 
granted  and  section  558  does  not  require 
that  EPA  pro\ide  notice  to  the  registrant 
or  an  opportiuiity  to  demonstrate  or 
achieve  compliance  prior  to  revocation 
of  the  registration. 

Although  not  required  in  this  case, 
the  Agency  did  provide  the  registrant 
written  notice  as  well  as  an  opportunity 
to  respond  to  the  allegations  against 
him.  The  registrant  has  responded  that 
he  did  not  alter  the  data,  but  has  not 
provided  evidence  to  support  his 
contention.  These  procedures  go  beyond 
what  is  required  by  the  APA  in  cases  of 
willful  violations  of  law. 

II.  Order 

This  notice  announces  EPA's  decision 
and  order  revoking  registrations  for 
Accufilter  Straw  and  Accufilter  Sport 
Bottle.  As  a  consequence  of  this 
revocation,  the  sale,  distribution,  or  use 
of  any  existing  stocks  of  either  filter  in 
the  United  States  is  unlawful.  Existing 
stocks  are  those  currently  in  the  United 
States  and  which  have  been  packaged, 
labeled,  released  for  shipment,  and/or 
distributed  to  dealers,  retailers,  or  other 
sellers. 

List  of  Subiects 

Environmental  protection, 
Administrative  practice  and  procedures. 
Agricultural  commodities,  Drinking 
water.  Pesticides  and  pests.  Records  and 
recordkeeping. 

Dated:  Noverabei  8. 1994. 

Lynn  R.  Goldman, 

/^ss/sfanf  Administnjfof/orPrevenfion, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  94-28703  Filed  11-18-94;  8:45  am] 
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[FRL-5110-1J 

Notice  Of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1988 

AGENCY:  U.S.  Environmental  Protection 

Agency, 

ACTION:  Notice:  Request  for  public 

comment. 

SUMMARY:  In  accordance  whh  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CFRaj^"),  42  U.S,C.  9601-9675. 
notice  is  hereby  given  that  a  proposed 
Prospective  Purchaser  Agreement 
("Agreement")  associated  with  the 
Commodore  Semiconductor  Group 
Superfund  Site  (the  "Site")  in 
Norristown.  Lower  Providence 
Township,  Montgomery  County, 
Pennsylvania,  was  executed  by  the 
Environmental  Protection  Agency 
("Agency")  on  Nov.  14, 1994  and  is 
subject  to  final  approval  or  disapproval 
by  the  United  States  Attorney  General  or 
her  designee.  The  Prospective  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  Section  107 
of  CERCLA.  42  U.S.C.  9607,  against 
GMT  Microelectronics,  Inc. 
("Purchaser").  The  Agreement  provides 
that  in  exchange  for  a  limited  Covenant 
Not  to  Sue  which  relates  only  to  existing 
contamination  at  the  Site,  and 
contribution  protection,  the  Purchaser 
will  provide  the  Agency  with  a 
"substantial  benefit"  which  consists  of 
the  following:  (1)  Payment  of  EPA's 
response  costs  at  the  Site  incurred  prior 
to  the  effective  date  of  the  Agreement     . 
(approximately  six-hundred  and  twenty- 
five  thousand  "dollars  ($625,000));  (2) 
PavTnent  of  approximately  three- 
hundred  and  seventy-five  thousand 
dollars  ($375,000)  into  an  Escrow  fund 
established  pursuant  to  an  Escrow 
Agreement  signed  by  the  Purchaser  and 
EPA,  to  be  used  to  pay  response  costs 
incurred  by  EPA  or  any  private  party 
conducting  response  work  at  the  Site 
pursuant  to  a  Consent  Decree  or 
Unilateral  Administrative  Order  signed 
by  EPA,  after  the  effective  date  of  this 
Agreement  ("Lump  Sum  Future 
Response  Cost  Payment");  (3)  Pa^-ments 
of  up  to  thirty-five  thousand  dollars 
annually  for  Remedial  Action  Oversight 
Costs,  to  be  paid  to  the  "EPA  Hazardous 
Substance  Response  Superfund;"  (4) 
Payments  of  up  to  sixty-five  thousand 
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dollars  ($65,000)  annually  for  response 
costs  incurred  at  the  Site.  This  money 
will  be  paid  into  the  Escrow  fund,  and 
disbursed  in  a  manner  similar  to  the 
Lump  Sum  Future  Response  Cost 
Payment.  The  Piu-chaser  also  agrees  to 
provide  EPA  and  its  authorized 
representatives  with  unrestricted  access 
to  the  Site,  and  not  to  interfere  with 
remedial  activities  at  the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  Notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  Agreement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  pubUc 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia.  PA 
19107. 

DATES:  Comments  must  be  submitted  on 
or  before  December  21, 1994. 

ADDRESSES:  The  proposed  Agreement 
and  additional  background  information 
relating  to  the  Agreement  are  available 
for  pubhc  inspection  at  the  U.S. 
Enviroimiental  Protection  Agency, 
Region  HI,  841  Chestnut  Building. 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  Agreement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency. 
Regional  Docket  Clerk  (3RC00).  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
"Commodore  Semiconductor  Group 
Superfund  Site"  and  should  be 
forwarded  to  Suzanne  Canning  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Keating.  Esquire  (3RC33), 
Assistant  Regional  Counsel  (Region  III), 
U.S.  Enviroiunental  Protection  Agency, 
841  Chestnut  Building,  Philadelphia. 
PA  19107  (215) 597-0814. 

Dated:  November  8, 1994. 
Stanley  Laskowslu, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  III. 
IFR  Doc.  94-28712  Filed  11-18-94:  8:45  am] 
eiLUNQ  CODE  6S60-«M> 


ACTION:  Notice  of  proposed  de  minimis 
settlement  and  opportunity  for  pubhc 
comment. 


IFRL-5110-6] 

Notice  of  Proposed  Administrative  De 
Minimis  Settlement  Pursuant  to 
Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  Regarding  the  Niagara  County 
Refuse  Superfund  Site,  Niagara 
County,  NY 

AGENCY:  Environmental  Protection 
Agency. 


SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabifity  Act  of 
1980.  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i).  the  U.S.  Environmental 
Protection  Agency  ("EPA"),  Region  n 
announces  a  proposed  administrative  de 
minimis  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA.  42  U.S.C. 
9622(g)(4),  relating  to  the  Niagara 
County  Refuse  Superfund  Site  ("Site"). 
The  Site  is  located  in  the  Town  of 
Wheatfield  and  Qty  of  North 
Tonawanda,  Niagara  County,  New  York 
and  is  on  the  National  Priorities  List 
estabhshed  imder  Section  105  of 
CERCLA.  This  notice  is  being  published 
.pursuant  to  Section  122(i)  of  CERCLA  to 
inform  the  pubhc  of  the  proposed 
settlement  and  of  the  opportunity  to 
comment.  EPA  will  consider  any 
comments  received  diuing  the  comment 
period  and  may  withdraw  or  withhold 
consent  to  the  proposed  settlement  if 
comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

The  proposed  de  minimis  settlement 
will  be  memoriahzed  in  an 
Administrative  Order  on  Consent 
("Order")  between  EPA  and  eleven 
settling  parties  ("Respondents").  Under 
the  Order,  the  Respondents  will  be 
obligated  to  pay  an  aggregate  of 
$793,866  to  the  Hazardous  Substances 
Superfund.  The  amount  required  to  be 
paid  by  each  settling  party  represents 
the  share  attributable  to  such 
Respondent  of  projected  total  response 
costs  at  the  Site,  based  upon  the 
Respondent's  estimated  volumetric 
contribution,  plus  a  premium  to  account 
for  the  potential  of  cost  overruns,  the 
potential  of  failiue  of  the  selected 
remedy  and  other  risks. 

Pursuant  to  CERCLA  Section 
122(g)(4).  the  Order  may  not  be  issued 
without  the  prior  written  approval  of 
the  Attorney  General  or  her  designee.  In 
accordance  with  that  requirement,  the 
Attorney  General  or  her  designee  has 
approved  the  proposed  administrative 
order  in  writing. 

EPA  intends  to  settle  with  other 
potentially  responsible  parties 
concerning  the  performance  of  the 
remedy  selected  for  the  Site  and 
concerning  payment  of  additional 
amounts  to  EPA  in  respect  of  past  costs. 
DATES:  Comments  must  be  submitted  on 
or  before  December  21. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 


Protection  Agency.  Office  of  Regional 
Counsel,  New  YorkyCaribbean 
Superfund  Branch.  Room  437,  26 
Federal  Plaza.  New  York  Qty,  New  York 
10278  and  should  refer  to:  "Niagara 
County  Refuse  Superfund  Site.  U.S.  EPA 
Index  No.  II  CERCLA-94-0213".  For  a 
copy  of  the  settlement  document, 
contact  the  individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Mintzer.  Assistant  Regional 
Counsel.  New  York/Caribbean 
Superfund  Branch.  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency.  26  Federal  Plaza,  Room  437, 
New  York,  New  York  10278,  Telephone: 
(212) 264-3348. 

Dated:  November  7, 1994. 
William  Muszynski. 
Acting  Regional  Administrator. 
IFR  Doc.  94-28707  Filed  11-18-94:  8:45  am) 

BILLING  CODE  6S60-60-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Meeting  of  ttie 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States 

SUMMARY:  The  Advisory  Committee  was 
established  by  P.L.  98-181.  November 
30,  1983,  to  advise  the  Export-Import 
Bank  on  its  programs  to  the  United 
States  Congress. 

TIME  AND  PLACE:  Tuesday.  December  6, 
1994.  from  9:30  a.m.  to  12  noon.  The 
meeting  will  beheld  at  Ex-Im  Bank  in 
Room  1143.  811  Vermont  Avenue.  NVV.. 
Washington,  DC  20571. 
AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Advisory  Committee  Comments 
on  Lundine/Key  Linkages  Report; 
Roundtable  Discussion — 
"Environmental  Business 
Development ',  and  "Environmental 
Procedures";  and  Other  Topics. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-I.Tiport  Bank  to 
arrange  suitable  accommodations, 
members  of  the  pubhc  who  plan  to 
attend  the  meeting  should  notify 
Barbara  Lane.  Room  1112,  811  Vermont 
Avenue,  NVV.,  Washington,  DC  20571, 
(202)  565-3957,  not  later  than  December 
5, 1994.  If  any  person  wishes  auxihary 
aids  (such  as  a  sign  language  interpreter) 
or  other  special  accommodations,  please 
contact,  prior  to  November  29. 1994. 
Barbara  Lane.  Room  1112.  811  Vermont 
Avenue.  NW..  Washington,  DC  20571. 
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Voice:  (202)  565-3957  or  TDD:  (202) 

565-3377. 

FOfl  FURTHER  INFORMATION  CONTACT:  For 

further  infonnation,  contact  Barbara 

Lane,  Room  1112.  811  Vermont  Avenue, 

NW.,  Washington.  DC  20571,  (202)  565- 

3957. 

Carol  F.  Lee, 

General  Counsel. 

(FR  Doc.  94-28792  Filed  11-18-94:  8:45  ami 

BILUNG  CODE  66M-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Coiiection 
Requirements  Submitted  to  OMB  for 
Review 


ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  20, 1995. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503.  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson. 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street.  SW., 
Washington,  DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0138. 

Title:  State  Administration  Plan. 

Abstract:  The  requirements  for  the 
State  Administrative  Plan  are 
established  by  section  613  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  as  amended. 
FEMA's  implementing  regulation  is  44 
CFR  Part  302.3.  The  plan  is  a  formal 
description  of  each  participating  State's 
emergency  preparedness  program  and 
related  State  and  local  laws,  executive 
directives,  rules,  plans,  and  procedures. 
It  includes  documentation  on 
administrative  and  financial  systems  to 


assure  compliance  with  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  States 
and  their  subgrantees. 

The  plan  is  a  one-time  submission 
with  annual  updates  to  keep  it  current. 
Plans  and  updates  are  submitted  to  the 
FEMA  Regional  Offices  along  with  the 
annual  applications  for  funding  under 
emergency  management  programs. 
FEMA  uses  the  information  to 
determine  whether  a  State  legally 
qualifies  for  Emergency  Management 
Assistance  matching  funds. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  2,240 
hours. 

Number  of  Respondents:  56. 

Estimated  Average  Burden  Time  Per 
Response:  Plans  and  updates — 20  hours; 
recordkeeping — 20  hours. 

Frequency  of  Response:  On  occasion. 

Dated:  November  14. 1994. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
|FR  Doc.  94-28666  Filed  11-18-94:  8:45  am] 
BILUNC  CODE  6718-01-M 


[FEMA-1041-OR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1041-DR),  dated  October  18, 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  November  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Diroctorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18, 1994,  is  hereby 
amended  to  include  the  following  area 
among  those  {ireas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  18, 1994: 

Jefferson  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.)  «. 

G.  Clay  Hollister, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
IFR  Doc.  94-28667  Filed  11-18-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

National  Bank  of  Canada;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  em  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  2, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  National  Bank  of  Canada, 
Montreal,  Quebec,  Canada;  to  engage 
through  its  subsidiary  Natbank.  F.S.B., 
Pompano  Beach.  Florida,  in  operating  a 
federal  savings  bank,  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y, 
Natbank,  F.S.B.,  is  a  de  novo  institution. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  16, 1994. 
Jennifer  |.  Johnson, 
Deputy  Secretary  of  the  Bot  ird. 
(FR  Doc.  94-28680  Filed  11-18-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Aging;  Federal  Council  on  the  Aging; 
Notice  of  Meeting 

Agency  Htriding  the  Meeting:  Federal 
Council  on  the  Aging  (FCoA). 

Time  and  Date:  Meeting  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Thursday. 
December  8, 1994,  and  begins  again  at 
9  a.m.  and  ends  at  5  p.m.  on  Friday, 
December  9. 1994. 

Phce:  On  Thursday,  December  8,  the 
meeting  will  be  held  in  the  Department 
of  Health  and  Human  Swices  Office  of 
the  Inspector  General  (OIG)  Conference, 
Room  5542  (fifth  floor),  of  the  Wilbur  J. 
Cohen  Federal  Building,  330 
Independence  Avenue,  SW. 
Washington.  D.C.  20201.  On  Friday, 
December  9,  the  meeting  will  be  held  in 
the  Stonehenge  Conference  Room  615- 
F  (sixth  floor)  of  the  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC.  20201. 

Status:  Meeting  is  open  to  the  public. 
(Due  to  building  security,  the  names  of 
attendees  should  be  called  into  the 
FCoA  office  prior  to  the  meeting  dates). 

Contact  Person:  Brian  Lutz,  room 
4657,  Wilbur  Cohen  Federal  Building, 
330  Independence  Avenue,  SW, 
Washington,  D.C.  20201,  PH:  (202)  619- 
2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Public 
Law  93-29;  42  U.S.C.  3015)  for  the 
purpose  of  advising  the  President  on 
matters  related  to  the  special  needs  of 
older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-453.  5  U.S.C.  app.  1,  section  10. 
1976)  that  the  Council  will  hold  a 
quarterly  meeting  on  December  8  from 
9  a.m.  to  5  p.m.  in  room  5542  of  the 
Wilbur  Cohen  Federal  Building,  330 
Independence  Ave..  SW,  Washington, 
D.C.  20201,  and  on  December  9  from  9 
a.m.  to  5  p.m.  in  room  615-F  of  the 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue,  SW, 
Washington,  D.C.  20201. 

Agenda 

The  Coimcil's  activities  will  focus  on 
the  strategic  plan  and  issue  priorities  for 
fiscal  year  1995  which  were  adopted  at 


the  last  quarterly  meeting,  including  the 
development  of  informational  material 
and  policy  recommendations  pertaining 
to: 

(1)  Mental  health  and  aging; 

(2)  Health  care  and  long-term  care; 

(3)  The  Older  Americans  Act;  and 

(4)  Pre-  and  post-activities  related  to 
the  1995  White  House  Conference  on 
Aging. 

On  December  8,  fiDra  9  a.m.  to  12:30 
p.m.,  deliberations  will  be  held  on  the 
Council's  regular  business,  including  an 
update  of  activities  by  the  Chairman, 
Council  members,  and  the  executive 
director.  These  deliberations  will 
include  the  development  of  three 
specific  projects  sponsored  by  the 
Council  related  to  mental  heaijth  and 
aging:  (1)  A  book  being  done  in 
conjunction  with  the  National  Institutes 
of  Mental  Health  on  the  special  mental 
health  needs  and  characteristics  of  older 
persons;  (2)  an  issue  brief  of  policy 
recommendations  regarding  mental 
health  and  aging;  and  (3)  preparations 
for  the  Council's  participation  in  a 
White  House  Conference  on  Aging  Mini- 
Conference  on  Mental  Healdi  to  be  held 
in  February,  1995. 

On  December  8,  fixjm  1:30  p.m.  to 
5:00  p.m.,  the  Coimcil  will  consider 
issues  related  to  health  care  and  long- 
term  care.  Representatives  from  the 
Congressional  Budget  Office  and  the 
General  Accounting  Office  have  been 
invited  to  provide  an  overview  of  the 
costs  related  to  the  range  of  health  care 
proposals  being  considered  by  the 
Congress  at  the  close  of  the  103rd 
Congress. 

On  Decemt)er  9.  from  9  ajn.  to  12:30 
p.m.,  the  Council  will  discuss  issues 
related  to  the  reauthorization  of  the 
Older  Americans  Act.  Representatives 
from  the  U.S.  Administration  on  Aging, 
the  National  Association  of  Area 
Agencies  on  Aging,  and  the  National 
Association  of  State  Units  on  Aging 
have  been  invited  to  provide  a 
preliminary  overview  of  key  issues  and 
programs  under  the  Act. 

On  Etecember  9,  from  1:30  p.m.  to 
5:00  p.m.,  the  Coimcil  will  discuss 
issues  in  preparation  for  the  1995  White 
House  Conference  on  Aging.  These 
deliberations  will  include  an  update  of 
the  Council  members'  participation  in 
many  pre-conference  and  mini- 
conference  activities  throughout  the 
country,  the  planned  leadership  role  of 
the  Council  at  the  Conference,  and  the 
discussion  of  a  strategy  for  working  to 
follow  through  on  priority 
recommendations  arising  from  the 
Conference. 


Dated:  November  14. 1994. 
Brian  T.  Lutz. 
E.\ecutive  Director. 

IFR  Doc.  94-28671  Filed  11-18-94;  8:45  am| 
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Senior  Executive  Service  Performance 
Review  Board  Membership 

Title  5,  U.S.  Code,  Section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978. 
Public  Law  95-454,  requires  that  the 
appointment  of  Performance  Review 
Board  members  be  pubhshed  in  the 
Federal  Register. 
Thomas  S.  McFee, 

Assistant  Secretary  for  Personnel 
Administration. 

The  Following  persons  will  serve  on 
the  Performance  Reviw  Boards  or  Panels 
which  oversee  the  evaluation  of 
performance  appraisals  of  Senior 
Executive  Service  members  of  the 
Department  of  Health  and  Human 
Services: 

William  D.  Adams 

Philip  Amoruso 

Kenneth  S.  Apfel 

Michele  Applegate 

Bernard  Arons 

Thomas  A.  Ault 

Faye  S.  Baggiano,  Ph.D. 

Ruth  L.  Berkelman,  M.D. 

Windell  R.  Bradford 

Claire  V.  Broome,  M.D. 

Fernando  Burt)ano 

George  Buzzard 

Ronald  H.  Carlson 

Elizabeth  Cusick 

Diann  Dawson 

Beverly  Dennis,  III  -' 

Peter  DiSturco 

Gale  A.  Drapala 

Anna  L.  Durand 

Florenc  B.  Fiori.  Dr.P.H. 

Samuel  C.  Fish 

Gilbert  Fisher 

Howard  A.  Foard 

Margaret  Foertschbeck 

James  Fomataro 

Helene  D.  Gayle,  M.D.,  M.P.H. 

Charles  Gillum 

Richard  J.  Greene,  M.D.,  Ph.D. 

Mvrtle  Habersham 

Robert  H.  Harry,  D.D.S. 

Maurice  Hartman 

B.  Earl  Henderson 

Ileana  Herrell,  Ph.D. 

Eve  Hilgenberg 

Sharon  Smith  Holston 

William  Hubbard 

Robert  A.  Israel 

Arthur  C.  Jackson 

David  Jenkins 

Thomas  M.  Kickham 

Eugene  Kinlow 

Richard  A.  Lemen,  Ph.D. 

Antonia  Lenane 
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Michel  E.  Lincoln 
Michael  Mangano 
Naomi  B.  Marr 
Thomas  S.  McFee 
Merle  G.  McPherson.  M.D. 
Leland  W.  Mosedale 
Kenneth  Olden 
Steven  A.  Pelovitz 
Vivian  W.  Finn,  M.D. 
Sandra  P.  Perlmutter 
Claude  F.  Pickelsimer 
Luana  Reyes  • 

Sally  K.  Richardson 
Robert  A.  Rickard 
WiUiam  A.  Robinson,  M.D. 
Maria  E.  Salmon.  Sc.D. 
Ruth  D.  Sanchez-Way.  Ph.D. 
Paul  M.  Schwab 
Clay  E.  Simpson.  Ph.D. 
Dale  Sopper 
Susanne  A.  Stoiber 
Robert  Stovenour 
Edwin  M.  Sullivan 
Linda  A.  Suydam 
Mary  Jo  Veverka 
Edwin  L.  Walker 
James  A.  Walsh.  Ph.D. 
Judith  N.  Wasserheit,  M.D. 
Jacquelyn  Y.  White 

IFR  Doc.  94-28594  Filed  11-1&-94;  8:45  am) 
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Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Review  of  Medical 
Technology 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR),  through  its 
Office  of  Health  Technology  Assessment 
(OHTA).  announces  that  it  is  initiating 
a  Health  Technology  Review  of  the 
safety  and  effectiveness  of  bone  marrow 
transplantation  for  hematopoietic 
reconstitution  in  patients  given  high- 
dose  chemotherapy  for  the  treatment  of 
muhiple  myeloma. 

Specifically,  AHCPR  is  requesting 
information  on: 

1.  Indications  and/or 
contraindications  for  the  use  of  bone 
marrow  transplantation  in  this  patient 
population. 

2.  Specific  patient  selection  criteria 
for  the  use  of  bone  marrow 
transplantation,  and 

3.  Information  regarding  the  cost  of 
this  technology. 

Health  Technology  Reviews  are  brief 
evaluations  of  health  technologies 
prepared  by  OHTA/ AHCPR  of  the 
Public  Health  Service.  Reviews  may  be 
conducted  in  lieu  of  a  technology 
assessment  because:  the  medical  or 
scientific  questions  are  limited  and  do 
not  warrant  the  resources  required  for  a 
full  assessment;  the  available  evidence 


is  limited  and  the  published  medical  or 
scientific  literature  is  insufficient  in 
quality  or  quantity  for  an  assessment;  or 
the  time  frame  available  precludes 
utilization  of  the  full,  formal  assessment 
process. 

AHCPR  is  interested  in  receiving 
information  based  on  review  and 
assessment  of  past,  current,  and  planned 
research  related  to  this  technology,  as 
well  as  a  bibliography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies.  Also 
requested  is  information  related  to  the 
characteristics  of  the  patient  population 
most  likely  to  benefit  from  the  use  of 
bone  marrow  transplants  in  the 
treatment  of  multiple  myeloma  as  well 
as  information  on  the  clinical 
acceptability,  effectiveness,  and  the 
extent  of  use  of  this  technology. 
Information  relevant  to  this  review 
should  be  submitted  in  writing  no  later 
than  [insert  date  90  days  after  the  date 
of  publication]  to  OHTA  at  the  address 
below. 

To  enable  the  interested  scientific 
community  to  evaluate  the  information 
included  in  this  review.  AHCPR  will 
discuss  in  the  review  only  those  data 
and  analyses  for  which  a  source(s)  can 
be  cited.  Respondents  are  therefore 
encouraged  to  include  with  their 
submission  a  written  consent  permitting 
AHCPR  to  cite  the  source  of  the  data 
and  comments  provided.  Otherwise,  in 
accordance  with  the  confidentiality 
statute  governing  information  collected 
by  AHCPR,  42  U.S.C.  299a-l(c),  no 
information  received  will  be  published 
or  disclosed  which  could  identify  an 
individual  or  entity  described  in  the 
information  or  could  identify  an  entity 
or  individual  supplying  the  information. 

Written  material  should  be  submitted 
to:  Thomas  V.  Holohan,  M.D.,  Director, 
Office  of  Health  Technology 
Assessment,  AHCPR,  6000  Executive 
Boulevard,  Suite  309,  Rockville,  MD 
20852,  Phone:  (301)  594-4023. 

Dated:  November  9, 1994. 
Clifton  R.  Gaus, 

Administrator. 

IFR  Doc.  94-28642  Filed  11-18-94;  8:45  am] 
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Centers  for  Disease  Control  and 
Prevention 

Cerebral  Palsy  Prevention  Research 
Workgroup— Public  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  following 
meeting. 


Name:  Cerebral  Palsy  Prevention  Researrh 
Workgroup — Public  Meeting. 

Time  and  date:  8:30  a.m.-4  p.m..  December 
12.  1994. 

Place:  CEX:,  Auditorium  B,  1600  Clifton 
Road.  NE.,  Atlanta. Georgia  30333. 

Status:  Open  to  invited  scientists  with 
expertise  in  the  prevention  and  amelioration 
of  Cerebral  Palsy,  others  interested  in 
Cerebral  Palsy  prevention  and  research,  and 
the  general  public. 

Purpose:  Cerebral  Palsy  is  a  non- 
progressive multihandicapping  condition 
caused  by  organic  brain  damage  before, 
during,  or  soon  after  birth.  Cerebral  Palsy  has 
a  prevalence  rate  of  about  3/1,000  births  in 
the  United  States.  Researchers  believe  that 
the  etiology  of  Cerebral  Palsy  is  associated 
with  numerous  perinatal  factors,  such  as 
maternal  infections,  physical  trauma, 
premature  birth,  very  low  birthweight. 
anoxia,  hemorrhaging,  malnutrition  of  the 
mother,  poor  prenatal  and  postnatal  care,  and 
environmental  hazards  during  pregnancy. 
Although  Cerebral  Palsy  has  no  cure.  CDC  is 
actively  seeking  preventive  measures  based 
on  population  prevalence  and  epidemiologic 
risk  factors  associated  with  Cerebral  Palsy. 

Matters  to  be  discussed:  At  the  meeting, 
CDC  will  provide  a  forum  for  scientific 
discussion  of  the  state  of  prevention  of 
Cerebral  Palsy  based  on  current  scientific 
data. 

Contact  person  for  additional  information: 
Joseph  G.  Hollowell,  Jr.,  M.D.,  Chief, 
Developmental  Disabilities  Branch,  (F-15). 
NCEH.  CDC.  4770  Buford  Highway,  NE., 
Chamblee,  Georgia  30341,  telephone  404/ 
488-7360. 

Dated:  November  14, 1994. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  94-28633  Filed  11-18-94;  8:45  ami 
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Mine  Health  Research  Advisory 
Committee;  Meeting 

In  accordance  with  Section  10[a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Mine  Health  Research  Advisory 
Committee. 

Time  and  dates: 

8:30  a.m.-5:30  p.m..  December  8. 1994. 

8:30  a.m.-12  noon,  December  9, 1994. 

Place:  Bureau  of  Mines  (BOM).  Pittsburgh 
Research  Center,  Building  01  Large 
Conference  Room,  Cochrans  Mills  Road, 
Pittsburgh,  Pennsylvania  15236. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  committee  is  charged  with 
advising  the  Secretary  of  Heahh  and  Human 
Services  on  matters  involving  or  relating  to 


mine  health  research,  including  grants  and 
contracts  for  such  research.  Additionally,  the 
committee  assesses  mine  health  research 
needs  and  advises  on  the  conduct  of  mine 
health  research. 

Matters  to  be  Discussed:  The  agenda  will 
include  ergonomics  research  related  to 
mining  performed  by  BOM  and  by  NIOSH; 
the  NIOSH  fiscal  year  1995  mine  health 
research  prc^am;  Mine  Safety  and  Health 
Administration  priority  areas  for  health 
research;  and  a  report  irom  the  Director, 
NIOSH.  Agenda  items  are  subject  to  change 
as  priorities  dictate. 

Contact  person  for  additional  information: 
Gregory  R.  Wagner,  M.D.,  Executive 
Secretary,  Division  of  Respiratory  Disease 
Studies,  NIOSH,  CDC.  Mailstop  220, 1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505,  telephone  (304)  285-5749. 

Dated:  November  14, 1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  94-28632  Filed  11-18-94;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Notice  of  Filing  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

HRSA  AIDS  Advisory  Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  S.E., 
Washington,  D.  C.  Copies  may  be 
obtained  from:  G.  Stephen  Bowen,  M.D., 
Associate  Administrator  for  AIDS,  Room 
14A-21,  Parklavra  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)  443-4588. 

Dated:  November  15, 1994. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer 
HRSA. 

IFR  Doc.  94-28645  Filed  11-18-94:  8:45  am) 
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Correction  to  Program  Announcement 
for  Cooperative  Agreements  for  the 
National  AIDS  Education  and  Training 
Centers  Program  for  FY  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announced  in 
the  Federal  Register  on  October  27, 


1994  at  59  FR  53996,  that  appUcations 
will  be  accepted  for  fiscal  year  1995 
Cooperative  Agreements  for  the 
National  AIDS  Education  and  Training 
Centers  (AETCs)  Program,  authorized 
under  section  776(a),  title  VII  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408.  The  following  is 
a  correction  to  that  notice. 

Deadline  Date 

The  deadline  date  for  receipt  of 
applications  has  been  changed  to 
I>ecember21, 1994. 

Dated:  November  15, 1994. 
Giro  V.  Sumaya, 
Administrator. 

IFR  Doc.  94-28644  Filed  11-18-04;  8:45  am] 
BILUNG  CODE  4160-15-^ 


Advisory  Council;  Notice  of  Meetings 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  months  of  January  and 
February  1995. 

Name:  Faculty  Development  Review 
Committee. 

Date  and  Time:  January  10-12, 1995,  8:30 
a.m. 

Place:  Holiday  Inn  Crawne  Plaza.  1750 
Rockville  Pike,  Rockville,  Maryland  20852. 

Open  on  January  10,  8:30  a.m.-ll:00  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose;  The  Faculty  Development  Review 
Committee  shall  review  applications  that  (1) 
plan.develop  and  operate  programs  for  the 
U^ining  of  physicians  who  plan  to  teach  in 
family  medicine  training  programs;  and 
support  physicians  who  are  U^inees  in  such 
programs  and  who  plan  to  teach  in  family 
medicine  training  programs;  and  that  (2) 
plan,  develop  and  operate  programs  for  the 
training  of  physicians  who  plan  to  teach  in 
general  internal  medicine  or  general 
pediatrics  training  programs  and  support 
traineeships  and  fellowships  to  physicians  in 
training. 

Agenda 

The  open  portion  of  the  meeting  will  cover 
welcome  and  opening  remarks,  financial 
management  and  legislative  implementation 
updates,  and  overview  of  the  review  process. 
The  meeting  will  be  closed  to  the  public  on 
January  10,  at  11:00  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  and  the 
Determination  by  the  Acting  Associate 
Administrator  for  Policy  Coordination, 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 


Name:  Graduate  Training  in  Family 
Medicine  Review  Committee. 

Date  and  Time:  January  17-20, 1995,  8:30 
a.m. 

Place:  Parklawn  Building,  Conference 
Room  K,  5600  Fishers  Lane,  Rockville 
Maryland  20857. 

Open  on  January  17,  8:30  a.m.-ll:00  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Graduate  Training  in  Family 
Medicine  Review  Committee  shall  review 
applications  from  public  or  nonprofit  private 
hospitals,  and  other  public  or  nonprofit 
entities  that  plan,  develop  and  operate  or 
participate  in  approved  graduate  training 
programs  in  the  field  of  family  medicine;  or 
supports  trainees  in  such  programs  who  plan 
to  specialize  or  work  in  the  practice  of  family 
medicine. 

Agenda 

The  open  portion  of  the  meeting  will  cover 
welcome  and  opening  remarks,  financial 
management  and  legislative  implementation 
updates,  and  overview  of  the  review  process. 
The  meeting  will  be  closed  to  the  public  on 
January  17,  at  11:00  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C,  and  the 
Determination  by  the  Acting  Associate 
Administrator  for  Policy  Coordination, 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Name:  Predoctoral  Training  Review 
Committee. 

Date  and  Time:  February  1-3, 1995.  8:30 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike.  Rockville,  Maryland  20852. 

Open  on  February  1,  8:30  a.m.-l  1:00  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Predoctoral  Training  Review 
Committee  shall  review  applications  that 
either  assist  in  meeting  the  cost  of  planning, 
developing  and  operating;  or  participating  in 
approved  predoctoral  training  programs  in 
the  field  of  family  medicine. 

Agenda 

The  open  portion  of  the  meeting  will  cover 
welcome  and  opening  remarks,  financial 
management  and  legislative  implementation 
updates,  and  overview  of  the  review  process. 
The  meeting  will  be  closed  to  the  public  on 
February  1.  at  11:00  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c}{6),  Title  5  U.S.C,  and  the 
Determination  by  the  Acting  Associate 
Administrator  for  Policy  Ctwrdination, 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Name:  Departments  of  Family  Medicine 
Review  Committee. 

Date  and  Time:  February  14-16, 1995, 8:30 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  Maryland  20852. 

Open  on  February  14,  8:30  a.m.-l  1:00  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Departments  of  Family 
Medicine  Review  Committee  shall  review 
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applications  that  assist  in  meeting  the  costs 
of  establishing,  maintaiaing,  or  improving 
academic  administrative  units  (which  ma^-  be 
departments,  divisions,  or  other  units)  to 
provide  cUnkal  instruction  in  family 
medicine.      , 

Agenda 

The  open  portion  of  the  meeting  will  cover 
welcome  and  opening  remarks,  flnancial 
management  and  legislative  implementation 
updates,  and  overview  of  the  review  process. 
The  meeting  *vill  be  closed  to  the  public  on 
February  14,  at  11«0  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(6),  Titte  5  U.S.C..  and  the 
Determination  by  the  Acting  Associate 
Administrator  for  Policy  Coordination. 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  requiring  information 
regarding  the  above  Councils  should 
contact  Mrs.  Sherry  Whipple.  Executive 
Secretary,  Room  9A-27,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  Telephone  (301)  443- 
6874. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  15. 1994. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 
|FR  Doc.  94-28646  Filed  11-18-94;  8:45  am) 

BILUNG  CODE  44a0-1t-9 


National  Institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Tuberculosis  Academic 
Awards. 

Dale:  December  5, 1994. 

Tune:  9:15  a.m. 

Place: Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Louise  Gorman,  Ph.D., 
5333  Westbard  Avenue.  Room  548.  Bethesda. 
Maryland  20892.  (301)  594-7452. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Asthma  Academic  Awards. 

Date:  December  6. 1994. 

Time:  9:15  a.m. 

Place:  Hyatt  Regency.  Bethesda.  Man,'land. 

Contact  Person:  Louise  Gorman,  Ph.D.. 
5333  Westbard  Avenue.  Room  548.  Bethesda. 
Maryland  20892,  (301)  594-7452. 

Purpose/ Agenda:  To  review  and  evaluate 
!<rant  applications. 

These  meetings  will  be  closed  in 
ccordaoce  with  the  provisions  set  forth 


in  sec.  552b{cM4)  and  552b{cK6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussitms  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  re\iew 
cycle. 

(Gatalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  November  14. 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-28607  Filed  11-18-94;  8:45  am! 
BILUNG  COOE  «M*-ei-M 


National  Heart,  Lung,  and  Blood 
Institute;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Gardiovascular  Health 
Study-Magnetic  Resonance  Imaging  Reading 
Genter  (CHS). 

Date:  December  5. 1994. 

Time:  8:00  a.m. 

P/ace:  Marriott  Washingtonian. 
Gaithersburg,  N4aryland. 

Contact  Person:  Jon  Ranhand.  Ph.D..  5333  ' 
Westbard  Avenue.  Room  554.  Bethesda. 
Maryland  20892.  (301)  594-7439. 

PurposeMgiMida:  To  evaluate  and  review 
contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b{c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitaticms  imposed  by  the  grant  review 
cycle. 


(Gatalog  of  Federal  Domestic  Assistance 
Programs  Nos.  ^S.SS?.  Heart  and  Vascular 
Diseases  Research:  93.838.  Lung  Diseases 
Research;  and  93,839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  November  14. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-28608  Filed  11-18-94:  8:45  ami 

BILUNG  COOE  4140-01-M 


National  Institute  of  Mental  Health; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  NIMH,  of  the 
National  Institute  of  Mental  Health  for 
November  1994. 

In  accordance  with  the  provisions  set 
forth  in  section  552b{c)(6).  Title  5. 
U.S.C.  and  sec.  10(d)  of  Pub.  L.  92-463, 
the  entire  meeting  will  be  closed  for  the 
review,  discussion,  and  evaluation  of 
staff  scientists  and  individual  programs 
and  projects.  The  subject  matter  to  be 
reviewed  contains  information  of  a 
confidential  nature,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  joarma  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health.  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Area  Code  301. 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Board  of  Scientific 
Counselors.  NIMH. 

Contact:  Jack  D.  Maser.  Ph.D.  Building  10. 
Room  4N224.  Telephone:  301.  496-4183. 

Meeting  Date:  November  30, 1994. 

Time:  9  a.m. 

Place:  Building  10,  Room  4N230,  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  intramural 
research  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research.  93.176.  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281.  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
D«v(!lopnM»nl  Award  for  Clinicians;  93.282: 
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Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAM-HA 
Science  Education  Partnership  Award.) 

Dated:  November  15, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-28643  Filed  11-18-94;  8:45  am) 

BILUNG  CODE  414(M>1-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:'Vo  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  30, 1994. 

Time:  3:00  p.m. 

Place:  NIH.  Westwood  Building,  Room  220 
Telephone  Conference. 

Contact  Person:  Dr.  Daniel  Mc  Donald, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  220,  Bethesda,  MD  20892,  (301) 
594-7301. 

Name  o/ SEP:  Clinical  Sciences. 

Date:  December  1, 1994. 

T/me;3:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
220,  Telephone  Conference. 

Contact  Person:  Dr.  Daniel  Mc  Donald, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  220,  Bethesda,  MD  20892,  (301) 
594-7301. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  5, 1994. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
226,  Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  226.  Bethesda.  MD 
20892,  (301)  594-7167. 

JVame  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  7. 1994. 

Time:  2:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
325C.  Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubszak. 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  325C,  Bethesda,  MD  20892,  (301) 
594-7198. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  7. 1994. 

Time;  1:00  p.m. 

Place:  NIH.  Westwood  Building,  Room 
319G.  Telephone  Conference. 

Contact  Person:  Dr.  Anita  Sostek.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  319G.  Bethesda,  MD  20892,  (301)  594- 
7358. 

Name  of  SEP:  Clinical  Sciences. 
Date:  December  8. 1994. 
Time;  11:00  a.m. 

Place:  NIH,  Westwood  Building.  Room 
354B,  Telephone  Conference. 


Contact  Person:  Dr.  Kushtaq  Khan, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  354B,  Bethesda,  MD  20892,  (301) 
594-7156. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  12, 1994. 

Time;  1:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
220,  Telephone  Conference. 

Contact  Person:  Dr.  Daniel  Mc  Donald. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  220.  Bethesda.  MD  20892.  (301) 
594-7301. 

Name  of  SEP:  Microbiological  and 
immunological  Sciences. 

Date:  December  12. 1994. 

Time:  10:00  a.m. 

Place:  NIH.  Westwood  Building.  Room 
236.  Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  236,  Bethesda,  MD  20892,  (301)  594- 
7228. 

A^ame  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  13. 1994. 

Time:  10:00  a.m. 

Place:  NIH,  Westwood  Building.  Room 
236.  Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  236.  Bethesda.  MD  20892.  (301)  594- 
7228 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  13, 1994. 

Time;  1:30  p.m. 

Place:  NIH,  Westwood  Building,  Room 
236,  Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  236,  Bethesda,  MD  20892,  (301)  594- 
7228. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Da/e:  December  14, 1994. 

Time:  10:00  a.m. 

pyace;  NIH,  Westwood  Building,  Room 
236,  Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  236,  Bethesda,  MD  20892,  (301)  594- 
7228. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  14, 1994. 

Time:  1:30  p.m. 

Place:  NIH,  Westwood  Building,  Room 
236,  Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  236,  Bethesda,  MD  20892,  (301)  594- 
7228. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  15, 1994. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
321.  Telephone  Conference. 

Contact  Person:  Dr.  Herman  Teitelbaum. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  321.  Bethesda.  MD  20892.  (301) 
594-7245. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 


Date:  December  15. 1994. 

Time:  10:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
236,  Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  236,  Bethesda.  MD  20892.  (301)  594- 
7228. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  19. 1994. 

Time:  3:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
236.  Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  221.  Bethesda.  MD 
20892.  (301)  594-7324. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
apphcations  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  die 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS.) 

Dated:  November  14. 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-28606  Filed  11-18-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-052-1430-01;  IDI-28923] 

Exchange  of  Public  Land;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action; 
Exchange  of  Public  Land  in  Blaine 
County,  Idaho. 

SUMMARY:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716; 

T.  3  N..  R.  18  E..  Boise  Meridian. 
Section  26:  W^/iNVIVa,  SE'ANWV*. 
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The  area  described  contains  120.0  acres  in 
Blaine  County. 

In  exchange  for  this  land,  the  United 
States  will  acquire  the  following 
described  land  from  A  &  P  Partnership: 

In  fee  title: 

T.  2  N..  R.  18  E.,  Boise  Meridian,    ^ 

Section  2:  EViSEV*; 

Section  11:  NE'/i.  SE'ANW'A.  NEVhSW'A. 
S%SWV4,  NV2SEV4. 

The  area  described  contains  480.0  acres  in 
Blaine  County. 

DATES:  The  publication  of  this  notice  in 
the  Federal  Register  will  segregate  the 
public  land  described  above  to  the 
extent  that  it  will  not  be  subject  to 
appropriation  under  the  pubhc  land 
laws.  As  provided  by  the  regulations  in 
43  CTR  2201.1(b).  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary,  shall  not  be 
accepted,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant.  The  segregative  effect  of  this 
notice  will  terminate  upon  issuance  of 
patent  or  in  two  years,  whichever  occurs 
First. 

ADDRESSES:  Detailed  information 
concerning  the  exchange,  including  the 
environmental  analysis  and  record  of 
public  contact  is  available  for  review  at 
the  Shoshone  District  Office  located  at 
400  F  Street  in  Shoshone,  Idaho. 
SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  the  land  exchange  is  to 
facilitate  more  efficient  management  of 
public  land  through  consolidation  of 
ownership  and  to  benefit  the  public 
interest  by  obtaining  important  resource 
values.  The  public  land  to  be  exchanged 
is  isolated  and  difficult  to  manage  with 
limited  resource  values. 

The  private  land  being  offered  has 
ver>'  important  values  for  wildlife,  and 
watershed,  that  merit  acquisition  for 
public  ownership.  The  exchange  is 
consistent  with  BLM  land  use  plans, 
and  the  public  interest  would  be  better 
served  by  making  this  exchange. 

The  value  of  tlie  land  to  he  exchanged 
is  approximately  equal,  and  the 
difference  is  within  the  legal  limits. 
Equalization  of  values  will  be  achieved 
through  cash  payment  by  the  proponent. 

The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  right-of-way  easement,  permit  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30.  1890  (43  U.S.C.  945). 

For  a  period  of  45  days  from 
publication  of  this  notice,  interested 
parties  may  submit  comments  as 
follows:  David  A.  Koehler,  Bureau  of 
Land  Management  Shoshone  District 


Office,  P.O.  Box  2-B.  Shoshone  ID 
83352-1522. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  10. 1994. 
Norman  L.  Walker, 

Acting  Associate  District  Manager. 

|FR  Doc.  94-28657  Filed  11-18-94;  8:45  am) 

BILLING  CODE  431CM:G-M 


National  Park  Service 

Pea  Ridge  National  Military  Park 
Advisory  Team;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Pea  Ridge 
National  Military  Park  Advisory  Team 
will  be  held  at  6:00  p.m.,  on  Thursday, 
December  15, 1994,  in  the  park  visitor 
center  auditorium,  15930  Highway  62, 
Garfield,  Arkansas. 

The  Pea  Ridge  National  Military  Park 
Advisory  Team  was  established  under 
authority  of  section  3  of  PubUc  Law  91- 
383  (16  U.S.C  la-2(c))  to  provide  a 
forum  for  dialogue  between  community 
representatives  and  the  Pea  Ridge 
National  MiUtary  Park  on  management 
issues  affecting  the  park  and  the 
community. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Location  of  park  picnic  area 

— Park  information.  Park  boundary 
study 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Pea  Ridge  National 
Military  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Steve  Adams.  Superintendent,  Pea 
Ridge  National  Mihtary  Park,  P.O.  Box 
700.  Pea  Ridge,  AR  72751-0700, 
Telephone  501/451-8122. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Pea  Ridge  National  Military  Park. 


Dated:  Noveniber  8. 1994. 
John  D.  Linahaa, 

Acting  Regional  Director,  Southwest  Region. 
(FR  Doc.  94-28635  Filed  11-18-94;  8:45  am] 
BILUNG  CODE  4310-70-M 


Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve  at  St  Croix, 
Virgin  Islands  Commission 

ACTION:  Notice  of  Advisory  Commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve  at  St.  Croix, 
Virgin  Islands  Commission  will  be  held 
at  9:30  a.m.  to  3:00  p.m.,  at  the 
following  location  and  date. 
DATES:  November  29. 1994. 
LOCATION:  Carambola  Beach  Resort  and 
Gulf  Club.  Estate  Davis  Bay.  Kingshill. 
St.  Croix.  Virgin  Islands. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Peltier.  Superintendent.  Virgin 
"  Islands  National  Park,  6310  Estate 
Nazareth  #10,  St.  Thomas,  U.S.  Virgin 
Islands  00802. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Salt  River  Bay  National 
Historical  Park  and  Ecological  Preserve 
at  St.  Croix,  Virgin  Islands  Commission 
is  to  make  recommendations  on  how  all 
lands  and  waters  within  the  boundaries 
of  the  park  can  be  jointly  managed  by 
the  Governments  of  the  United  States 
Virgin  Islands  and  the  United  States  in 
accordance  with  Public  Law  102-247;  to 
consult  with  the  Secretary  of  the  Interior 
on  the  development  of  the  general 
management  plan  required  by  Section 
105  of  Public  Law  102-247;  and  to 
provide  advice  and  recommendations  to 
the  Government  of  the  United  States 
Virgin  Islands,  upon  request  of  the 
Government  of  the  United  States  Virgin 
Islands. 

Matters  to  be  discussed  at  this 
meeting  include  training,  concurrent 
jurisdiction,  management  objectives, 
land  protection  planning,  administrative 
issues. 

This  meeting  will  be  open  to  the 
public.  However,  facilities  space  for 
accommodating  members  of  the  public 
are  limited. 

Any  member  of  the  public  may  file 
with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above  at  least  ten  (10) 
working  days  prior  to  the  meeting. 
Members  of  the  public  may  request 
ahead  of  time  to  address  the 


commission.  Comments  will  be  limited 
to  5  minutes.  Written  copies  of 
comments  must  be  submitted  to  the 
commission  in  order  to  be  included  in 
the  official  record  of  the  meeting. 
Minutes  of  the  meeting  will  be  available 
at  the  Virgin  Islands  National  Park 
headquarters  at  the  above  address  for 
public  inspection  approximately  four  (4) 
weeks  after  the  meeting. 

Dated:  November  9, 1994. 
C.W.  Ogle. 

Acting  Regional  Director,  Southeast  Region. 
IPR  Doc.  94-28587  Filed  11-18-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-430  (Sut>-No.  1X)J 

Warren  and  Saline  River  Railroad 
Company — Abandonment  Exemption — 
in  Bradley  County,  AR 

Warren  and  Saline  River  Railroad 
Company  (WSR)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F— £xempf  Abandonments  to  abandon 
approximately  11  miles  of  line  between 
milepost  3.0  near  Warren  and  the  end  of 
the  line  at  milepost  14.0  at  Rock  Island 
Jet.,  in  Bradley  County.  AR. 

WSR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
pftriod;  and  (4)  the  requirements  at  49 
CFR  1105.7  (envirormiental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment— Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  21. 1994.  imless  stayed 
pending  reconsideration.  Petitions  to 


stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c){2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  December  1, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  12. 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Fritz  R. 
Kahn.  P.C.  Suite  750  West.  1100  New 
York  Ave..  N.W..  Washington.  DC 
20005-3934. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

WSR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  25.  1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  presentation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Enx-ironmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  .\ovember  14, 1994. 

By  the  Comn;ission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  94-28698  Filed  11-18-94:  8:45  am) 
BILLING  CODE  703S-01-I> 


'  A  stay  wili  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environir.ental  issues 
(whether  raised  by  a  parly  or  by  the  Commission'* 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-ofSen-ice  Bail  Lines.  5  I.C.C.  2d 
377  (1989).  Any  entity  seel(ing  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  ocl  on  the  request  t>efore 
the  effective  data  of  this  exemption. 

-  See  Exempt,  of  Bail  Abandonment— Offers  cf 
Finan.  Assist .  A  l.CC2d  164  (1987). 

^The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Farmland  Industries,  Inc., 
Burlington  Northern  Railroad  Company, 
and  Shell  Oil  Company,  Civil  Action 
No.  94-6142-CV-SJ-*.  was  lodged  on 
9/24/94  with  the  United  States  District 
Court  for  the  Western  District  of 
Missouri.  St.  Joseph  Division. 
Burlington  Northern  Rail:   ad  Company, 
a  Delaware  corporation,  is  the  owner  of 
the  Site  (also  known  as  the  Farmland 
Industries.  Inc.  Old  Insecticide  Plant    ■ 
Site)  located  at  or  near  1202  4th  Street, 
in  St.  Joseph.  Buchanan  County. 
Missouri.  Farmland  Industries' Inc..  a 
Kansas  corporation,  is  the  successor  in 
interest  to  and  assumed  the  Uability  of 
Missouri  Chemical  Company  who 
operated  the  Site  at  the  time  of  disposal 
of  hazardous  substances.  Shell  Oil 
Company,  a  Delaware  corporation, 
arranged  for  the  disposal  or  treatment, 
or  arranged  with  a  transporter  for 
transport  for  disposal  or  treatment,  of 
hazardous  substances  at  the  Site.  The 
Environmental  Protection  Agency  (EP.^) 
incurred  costs  in  investigating  the 
disposal  of  hazardous  substances  and 
overseeing  a  removal  action  at  the  Site 
undertaken  by  Farmland  Industries.  Inc. 
pursuant  to  an  administrative  order  on 
consent.  The  proposed  Consent  Decree 
provides  that  the  Defendants  will  pay 
5274.487.44  to  the  United  States, 
representing  100%  of  the  past  costs 
incurred  and  paid  by  EPA  through 
March  4.  1994. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v. 
Farmland  Industries.  Inc..  Burlington 
Northern  Railroad  Company,  and  Shell 
Oil  Company.  DOJ  Ref.  #90-11-2-920. 
The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1201  Walnut  Street. 
Suite  2300.  Kansas  City.  MO  64106- 
2149:  the  Region  VII  Office  of  the 
Environmental  Protection  Agency.  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
66101;  and  at  the  Consent  Decree 
Library.  1120  G  Street  KW..  4th  Floor. 
Washington.  D.C  20005.  (202)  624- 
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0892.  A  copy  of  the  proposed  consent 

decree  may  be  obtained  in  person  or  by 

mail  from  the  Consent  Decree  Library, 

1120  G  Street  NW.,  4th  Floor, 

Washington,  D.C.  20005.  In  requesting  a 

copy  please  refer  to  the  referenced  case 

and  enclose  a  check  in  the  amoimt  of 

$5.25  (25  cents  per  page  reproduction 

costs),  payable  to  the  Consent  Decree 

Library. 

Joel  Gross, 

Acting  Chief,  Environmental  Enforcement 

Section. 

|FR  Doc.  94-28603  Filed  11-18-94;  8:45  am] 

BILUNG  CODE  441(M)1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-096] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  Toray  Composites 
(America),  Inc.,  of  Tacoma,  Washington, 
98446,  a  partially  exclusive  license  to 
practice  the  invention  protected  by  the 
U.S.  Patent  AppHcaUon  No.  08/209,512 
entitled  "Phenylethynyl  Terminated 
Imide  Oligomers",  which  was  filed  on 
March  3, 1994,  by  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

NASA  hereby  gives  notice  of  intent  to 
grant  Toray  Composites  (America),  Inc., 
of  Tacoma,  Washington,  98466,  a 
partially  exclusive  license  to  practice 
the  invention  protected  by  the  U.S. 
Patent  Application  No.  08/2XX/XXX 
entitled  "Imide  Ohgomers  Endcapped 
with  Phenylethynyl  Phthalic 
Anhydrides  and  Polymers  Therefrom", 
which  was  filed  on  November  XX,  1994, 
by  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration. 

The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  Part  1245).  NASA 
will  negotiate  the  final  terms  and 
conditions  and  grant  the  license  unless, 
within  60  days  of  the  date  of  this  notice, 
the  Director  of  Patent  Licensing  receives 
written  objectives  to  the  grant,  together 
with  supporting  docimientation.  The 
Director  of  Licensing  will  review  all 
written  responses  to  the  notice  and  then 


recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  Ucense. 

DATES:  Comments  to  the  notice  must  be 
received  by  January  20, 1995. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing,  (202)  358-2041. 

Dated:  November  10, 1994. 
Edward  A.  Frankle, 

General  Counsel. 

|FR  Doc.  94-28637  Filed  11-18-94;  8:45  am) 

BILUNG  CODE  7S10-01-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

National  Institute  for  Literacy  Advisory 
Board;  Meeting 

AGENCY:  National  Institute  for  Literacy 

Advisory  Board,  National  Institute  for 

Literacy. 

ACTION:  Notice  of  meeting. 

summary:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TIME:  December  8, 1994, 10:00 
a.m.  to  4:00  p.m. 

ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue  NW., 
Suite  200,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharyn  M.  Abbott,  Acting  Executive 
Officer,  National  Institute  for  Literacy, 
800  Connecticut  Avenue  NW.,  Suite 
200,  Washington,  DC  20006.  Telephone 
(202) 632-1500. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  Section  384  of  the 
Adult  Education  Act,  as  amended  by 
Title  I  of  P.L.  102-73,  the  National 
Literacy  Act  of  1991.  The  Board  consists 
often  individuals  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  The  Board  is  established 
to  advise  and  make  recommendations  to 
the  Interagency  Group,  composed  of  the 
Secretaries  of  Education,  Labor,  and 
Health  and  Human  Services,  which 
administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  in  the 


implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  the  Director 
of  the  Institute,  hi  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships. 

The  Board  will  meet  in  Washington, 
DC  on  December  8, 1994  from  10:00 
a.m.  to  4:00  p.m.  The  meeting  of  the 
Board  is  open  to  the  public.  The  agenda 
includes  discussions  of  reauthorization 
of  the  Adult  Education  and  National 
Institute  for  Literacy  Acts,  update  of 
National  Institute  for  Literacy  program 
activities,  and  future  Board  plans  for 
1995.  Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Connecticut  Avenue  NW., 
Suite  200,  Washington,  DC  20006  from 
8:30  a.m.  to  5:00  p.m. 

Dated:  November  15, 1994. 
Carolyn  Staley, 

Acting  Executive  Director,  National  Institute 
for  Literacy. 

(FR  Doc.  94-28595  Filed  11-18-94;  8:45  am) 
BILUNG  CODE  6055-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co.  (Donald  C. 
Coolt  Nuclear  Plant  Units  1  and  2); 
Exemption 

I 

Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-58  and 
DPR-74  which  authorize  operation  of  - 
the  Donald  C.  Cook  Nuclear  Plant,  Units 
1  and  2,  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C.  Cook  facilities  are  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Berrien  County,  Michigan.  These 
licenses  provide,  among  other  things, 
that  they  are  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Pursuant  to  10  CFR  20.2001,  "(a)  A 
licensee  shall  dispose  of  Uccnsed 
material  only — (1)  By  transfer  to  an 
authorized  recipient  as  provided  in 
§  20.2006  or  in  the  regulations  in  parts 


30.  40.  60.  61.  70.  or  72  of  this  chapter: 
or  (2)  By  decay  in  storage;  or  (3)  By 
release  in  effiuonts  within  the  limits  in 
§  20.1301;  or  (4)  As  authorized  under 
§§20.2002.  20.2003.  20.2004.  or 
§20.2005." 

I(l|l 

By  letter  dated  October  9. 1991.  as 
supplemented  October  23. 1991, 
September  3. 1993.  and  September  29. 
1993.  the  licensee  requested  approval 
for  disposal  of  licensed  material 
pursuant  to  Title  10  of  the  Code  of 
federal  Regulations.  Part  20.  Section 
302.  (That  section  has  since  been 
renumbered  2002). 

The  licensee  is  requesting  approval  to 
leave  approximately  942  cubic  meters  of 
slightly  contaminated  sludge  in  place 
underneath  the  upper  parking  lot  on  the 
D.C  Cook  site.  In  1982.  approximately 
942  cubic  meters  of  slightly 
contaminated  sludge  were  removed 
from  the  turbine  room  sump  absorption 
pond  and  pumped  to  the  upper  parking 
lot  located  within  the  exclusion  area  of 
the  D.C.  Cook  plant.  The  contaminated 
sludge  was  spread  over  an  area 
approximately  4.7  acres.  The  sludge 
contained  a  total  radionuclide  inventory 
of  8.89  miUicuries  (mCi)  of  Cesium-137. 
Ccsium-136.  Cesium-134,  C^balt-60. 
and  Iodine-131. 

IV 

Pursuant  to  10  CFR  20.2301.  "The 
Commission  may.  upon  application  by  a 
licensee  or  upon  its  own  initiative,  grant 
an  exemption  from  the  requirements  of 
the  regulations  in  this  part  if  it 
determines  the  exemption  is  authorized 
by  law  and  would  not  result  in  undue 
hazard  to  fife  or  property."  The  staff  has 
djtennined  that  the  requested  approval 
for  disposal  of  licensed  material 
pursuant  to  Title  10  of  the  Code  of 
Federal  Regulations,  Part  20.  Section 
2002  necessitates  an  exemption  to  10 
CFR  20.2001. 

The  licensee  in  1982  evaluated  the 
following  potential  exposure  pathways 
to  members  of  die  general  public  from 
the  radionuclides  in  the  sludge:  (1) 
External  exposure  caused  by 
groundshine  from  the  disposal  site,  (2) 
internal  exposure  caused  by  inhalation 
of  resuspended  radionuclide,  and  (3) 
internal  exposure  from  ingesting  ground 
water.  The  staff  has  reviewed  the 
licensee's  calculational  methods  and 
assumptions  and  finds  that  they  are 
consistent  with  NUREG-1101.  "Onsite 
Disposal  of  Radioactive  Waste." 
Volumes  1  and  2.  November  1986  and 
I'tibruary  1987.  respectively.  The  staff 
finds  the  assessment  methodology 
,ii:!;i!ptable. 


The  doses  calculated  by  the  licensee 
for  the  maximally  exposed  member  of 
the  public  based  on  a  total  activity  of 
8.89  mCi  disposed  are  listed  below. 


Pattway 

Whole 
body 

dose  re- 
ceived 

by  maxi- 
mally 

exposed 
ifxli  vid- 
ua! 
(mrem/ 

Groundshine  ._ 

0  94 

Inhalation  „ 

Groundwater  Ingestion  

.94 
73 

Total 

2.61 

For  persfKJctive.  the  radiation  from 
the  naturally  occurring  radionuclides  in 
soils  and  rocks  plus  cosmic  radiation 
gives  a  person  in  Michigan  a  whole- 
body  dose  rate  of  about  89  mrem  per 
year  outdoors. 

On  July  5.  1991.  the  licensee  re- 
sampled  the  onsite  disposal  area  to 
assure  that  no  significant  ijnpacts  and 
adverse  effects  had  occurred.  A 
counting  prociKlure  based  on  the 
appropriate  environmental  low-level 
doses  was  used  by  the  licensee; 
however,  no  activity  was  detected 
diuing  the  re-sampling.  This  is 
consistent  with  the  original  activity  of 
the  material  and  the  decay  time.  The 
reduced  level  of  radioactivity  would  not 
be  detectable  against  background 
through  the  shielding  provided  by  the 
parking  lot  surface.  The  1991  re- 
sampling process  used  by  the  licensee 
confirms  that  the  radiological  impact  of 
the  1982  disposal  was  very  small.  Based 
on  the  staffs  review  of  the  licensee's 
discussion,  the  staff  finds  that  the 
potential  radiation  exposure  due  to 
leaving  the  contaminated  sludge  in 
place  is  significanf.  Based  on  the  staff 
review  of  the  exposure  potential  of  the 
original  quantity  of  material,  and  the 
measured  level  of  decey.  the  continued 
presence  of  the  material  poses  no  more 
radiological  impact  than  disposal 
methods  authorized  by  10  CFR  20.2001. 
Therefore,  the  licensee's  proposed 
action  would  not  pose  a  radiological 
hazard  to  life  or  property  and  the 
exemption  to  10  CFR  20.2001  allowing 
onsite  storage  of  the  radioactive  material 
pursuant  to  10  CFR  20.2002  is 
acceptable. 


The  staff  has  reviewed  the  licensee's 
request  and  concluded  that  issuance  of 
this  exemption  will  not  endanger  life  or 
property  and  will  have  no  significant 


effect  on  the  safety  of  the  public  or  the 
plant. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
20.2301.  that  this  exemption  as 
described  in  Section  IV  is  authorized  by 
law.  will  not  endanger  life  or  property 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  20.2001. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(October  31.  1994.  59  FR  54477). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Kockviile,  Mar>'tand  this  10th  day 
of  .November  1994. 

For  the  Nuclear  Regulatory  Comniission 
Jack  W.  Roe. 

Director.  Division  of  Reactor  Projects— in/I\', 
Office  of  Nuclear  Reactor  Regulation 
[FR  Doc.  94-2fi640  Filed  11-18-94;  845  am) 
BILLING  CODE  7590-01 -M 


[Docket  No.  030-30266-ML-Ren,  ASLBP 
No.  95-701 -01 -ML-Ren] 

Innovative  Weaponry,  Inc., 
Albuquerque,  NM,  Byproduct  Materials 
License  No.  30-23697-01 E;  Notice  of 
Hearing 

November  15.  1994. 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  dated 
November  15.  1994.  the  Presiding 
Officer  in  this  proceeding  has  granted 
the  October  5.  1994  request  for  a  hearing 
of  Innovative  Weaponry.  Inc.  (IWI  or 
Applicant),  acting  through  its  President. 
Mr.  Barry  Mowry.  On  September  23. 
1994,  the  Nuclear  Regulatory 
Commission  Staff  denied  IWI's  June  1. 
1993  application  for  renewal  of  its 
byproduct  materials  license  authorizing 
the  distribution  of  luminous  gunsights 
or  weapons  containing  luminous 
gunsights  to  persons  exempt  from  the 
requirements  for  a  license  pursuant  to 
10  C.F.R.  §  30.19.  The  Staff  also 
imposed  a  Demand  for  Information 
upon  Mr.  Mowry.  The  hearing  will 
involve  IWI's  appeal  from  these  Staff 
rulings. 

Tliis  proceeding  will  be  conducted 
under  the  Commission's  Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,  set  forth  in  10  CFR  part  2, 
Subpart  L.  Further  details  appear  in  the 
November  15.  1994  Memorandum  and 
Order  referenced  above.  Documents 
relating  to  this  proceeding  are  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Document  Room. 
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Gelman  Building,  2120  L  St.  N.W.. 
Washington,  D.C. 

The  Applicant,  Mr.  Mowry  and  the 
NRC  Staff  are  parties  to  this  proceeding. 
In  accordance  with  10  CFR  2.1205(i)(4), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  within 
30  days  of  publication  of  this  Notice  file 
a  petition  for  leave  to  intervene.  Such 
petition  must  identify  (1)  the  interest  of 
the  petitioner  in  the  proceeding,  (2)  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding,  with 
particular  reference  to  the  factors  set  out 
in  10  CFR  2.1205(g)  (and,  in  particular, 
whether  the  petitioner's  specified  areas 
of  concern  are  germane  to  the  subject 
matter  of  the  proceeding),  (3)  the 
petitioner's  area  of  concern  about  the 
licensing  activity  that  is  the  subject 
matter  of  the  proceeding,  and  (4)  the 
circumstances  establishing  that  the 
request  is  timely  (in  accord  with  the 
standard  set  forth  in  this  Notice). 

Each  petition  must  be  submitted  to 
the  Secretary  of  the  Commission,  ATTN: 
Chief,  Docketing  and  Service  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  should 
be  served  upon  the  Presiding  Officer, 
the  Special  Assistant,  the  Assistant 
General  Coumsel  for  Hearings  and 
Enforcement,  and  the  Applicant, 
through  its  attorney  Gerald  R. 
Bloomfield.  Esq.,  1516  San  Pedro  NE., 
Albuquerque,  New  Mexico  87110,  and 
the  Executive  Director  for  Operations, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Pursuant  to  10 
CFR  2.1205(j)(2),  any  party  may  file  an 
answer  to  a  petition  to  intervene  within 
10  days  of  service  of  such  petition  (15 
days  in  the  case  of  the  NRC  Staff). 

Pursuant  to  10  CFR  2.1211(a),  any 
member  of  the  public  who  is  not  a  party 
to  the  proceeding  may  make  a  limited 
appearance  in  order  to  state  his  or  her 
views  on  the  issues  involved  in  this 
license-renewal  proceeding.  Although 
these  statements  are  not  evidence  and 
do  not  become  part  of  the  decisional 
record,  the  Presiding  Officer  may  ask 
the  parties  to  develop  information  for 
the  record  (or  at  least  have  the  NRC  Staff 
consider  such  information)  concerning 
matters  raised  in  such  statements  and 
not  directly  covered  by  issues  identified 
by  the  parties.  Limited  appearances  are 
usually  in  writing  although,  if  the 
Presiding  Officer  conducts  an  oral 
argument  or  in-person  prehearing 
conference,  the  Presiding  Officer  may 
hear  oral  statements.  Written 
statements,  and  requests  to  make  oral 
statements,  should  be  submitted  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  statements  and 


requests  should  also  be  forwarded  to  the 
Presiding  Officer. 

Rockville,  MD,  November  15, 1994. 
Charles  Bechhoefer, 
Presiding  Officer,  Administrative  Judge. 
|FR  Doc.  94-28641  Filed  11-18-94;  8:45  am] 
BILUNG  CODE  759(M)1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Renewal  of  the  Federal  Prevailing  Rate 
Advisory  Ck>mmlttee 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management  has  renewed  the  charter 
for  the  Federal  Prevailing  Rate  Advisory 
Committee  (the  Committee).  It  takes  this 
action  in  accordance  with  the  Federal 
Advisory  Committee  Act,  which 
requires  rechartering  advisory 
committees  at  least  every  2  years  to 
insure  against  continuing  committees 
that  no  longer  carry  out  their  original 
purposes.  The  Committee  will  continue 
to  advise  the  Director  of  the  Office  of 
Personnel  Management  in  matters 
pertaining  to  establishing  rates  under  5 
U.S.C.  chapter  53,  subchapter  IV.  as 
amended. 

EFFECTIVE  DATE:  October  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Personnel  Management. 
Anthony  F.  Ingrassia, 
Chairman. 

Federal  Prevailing  Rate  Advisory 
Committee 

Charter 

A.  Official  Designation.  The  Federal 
Prevaihng  Rate  Advisory  Committee. 

B.  Objectives  and  Scope.  The 
Committee  shall  study  the  prevailing 
rate  system  and  other  matters  pertinent 
to  the  establishment  of  prevailing  rates 
under  5  U.S.C,  chapter  53,  subchapter 
IV.  as  amended. 

C.  Duration.  There  is  no  time  limit  set 
forth  in  5  U.S.C,  chapter  53.  subchapter 
IV.  The  mandate  of  the  Committee  is 
one  of  a  continuing  nature,  until 
amended  or  revoked  by  appropriate  act 
of  Congress. 

D.  Responsible  Agency  Official.  The 
Committee  makes  recommendations  to 
the  Office  of  Personnel  Management. 
The  Chairman  of  the  Committee  reports 
to  the  Director.  Office  of  Personnel 
Management. 

E.  Agency  Providing  Support.  United 
States  Office  of  Personnel  Management. 

F.  Committee  Responsibilities.  The 
Committee  is  advisory:  its  primary 


responsibility  is  to  study  the  prevailing 
rate  system  and  from  time  to  time  advise 
the  Office  of  Personnel  Management 
thereon.  The  Committee  shall  submit  an 
annual  report  to  the  Office  of  Personnel 
Management  and  the  President,  for 
transmittal  to  Congress,  as  required  by 
section  5347(e)  of  5  U.S.C 

G.  Estimated  Annual  Operating  Costs 
in  Dollars  and  Staff-Years.  Using 
current  salary  schedules,  $198,000.00 
and  two  staff-years. 

H.  Estimated  Number  and  Frequency 
of  Meetings.  The  meeting  schedule 
contemplated  for  the  Committee  is  two 
meetings  each  month  throughout  a 
calendar  year;  more  frequent  meetings 
shall  be  scheduled  when  deemed 
necessary. 

I.  The  Committee's  Termination  Date. 
There  is  no  statutory  termination  due. 
The  Chairman  of  the  Committee  serves 
for  a  4-year  term,  as  set  forth  in  section 
5347(a)(1)  of  5  U.S.C.  Management 
members  serve  at  the  pleasure  of  the 
designating  authority.  Labor 
membership  is  reviewed  every  2  years 
to  assure  entitlement  imder  the  criteria 
set  forth  in  section  5347(b)  of  5  U.S.C. 

J.  Date  Filed. 

Dated:  Octotwr  31, 1994. 
)ames  B.  King, 
Director. 

IFR  Doc.  94-28586  Filed  11-18-94;  8:45  am) 
BILLING  CODE  632S-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-9411 

Extension  of  Comment  Period  for 
Section  302  Investigation  Concerning 
European  Community  Banana  Import 
Regime 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Extension  of  comment  period 
for  an  investigation  under  section  302(a) 
of  the  Trade  Act  of  1974,  as  amended 
(Trade  Act). 

SUMMARY:  On  October  17, 1994.  the 
United  States  Trade  Representative 
(USTR)  initiated  an  investigation  under 
Section  302(a)  of  the  Trade  Act,  as 
amended  (19  U.S.C.  2412(a)). 
concerning  the  European  Union's 
practices  with  respect  to  the  importation 
of  bananas  (59  Fed.  Reg.  53495). 
Interested  persons  have  requested  that 
USTR  extend  the  period  for  comment. 
In  response  to  this  request.  USTR  has 
decided  to  extend  the  closing  date  for 
the  comment  period  from  November  17. 
1994  until  December  1  1994 
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ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW..  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kaska,  Director  for  European 
Services  and  Agriculture,  (202)  395- 
3320;  or  Irving  Williamson,  Deputy 
General  Counsel.  (202)  395-3432.  For 
further  information  regarding  filing 
procedures,  contact  Sybia  Harrison, 
Special  Assistant  to  the  Section  301 
Committee,  (202)  395-3432. 
SUPPLEMENTARY  INFORMATION:  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  (55  FR  20593)  and  must  be 
filed  by  noon  on  December  1, 1994. 
Comments  must  be  in  English  and 
provided  in  twenty  copies  to:  Chairman. 
Section  301  Committee,  room  223. 
USTR.  600  17th  Street.  NW., 
Washington.  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-94)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection. 
Irving  A.  Williamson, 
Chairman,  Section  301  Committee. 
IFR  Doc.  94-28597  Filed  11-18-94;  8:45  am) 
BM-UNQ  CODE  319(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34971;  File  No.  SR-Amex- 
94-42] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Short  Sales  of  Nasdaq/NM 
Securities  of  Companies  Involved  in 
Mergers  or  Acquisitions 

November  14, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
October  14. 1994,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 


proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Rule 
957  regarding  the  designation  of  certain 
Nasdaq  National  Market  securities  ("NM 
securities")  by  specialists  and  registered 
options  traders  as  exempt  fi-om  the  bid 
test  imposed  under  the  NASD  Rules  of 
Fair  Practice. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  ihay  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  September  6, 1994.  the  NASD  put 
into  effect  a  rule  prohibiting  the 
execution  of  a  short  sale  in  NM 
securities  at  or  below  the  current  inside 
bid  when  that  inside  bid  is  below  the 
previous  inside  bid.^  In  part,  the 
NASD's  rule  provides  an  exemption  for 
qualified  Amex  options  specialists  and 
Registered  Options  Traders  ("Traders") 
for  which  the  Exchange  has  also 
established  rules  to  provide  for  this 
exemption  for  those  members.^  The 
Exchange  now  seeks  to  extend  the 
exemption  to  certain  short  sales  of  a 
company  that  is  involved  in  a  publicly 
announced  merger  or  acquisition  with 
the  issuer  of  a  stock  underlying  an 
option  that  is  eligible  for  the  exemption 
pursuant  to  Amex  Rule  957  and  the 
NASD's  short  sale  rule. 

The  Exchange's  proposal  recognizes 
that  when  an  NM  security  becomes 
involved  in  a  merger  or  acquisition, 
specialists  and  traders  may  need  to 
hedge  positions  in  options  on  the  NM 


15  U.S.C.  78s(bKl)  (1982). 


2  See  Securities  Exchange  Act  Release  No.  34277 
(June  29. 1994).  59  FR  34885. 

'  See  Securities  Exchange  Act  Release  No.  34632 
(September  2.  >994).  59  FR  46999. 


security  by  buying  or  selling  shares  of 
stock  of  the  other  company  involved  in 
the  merger  or  acquisition,  whether  or 
not  the  other  company's  stock  has  listed 
overlying  options.  Indeed,  where  there 
are  no  options  on  that  stock,  buying  or 
selling  the  stock  itself  may  at  times  be 
the  only  feasible  way  for  a  specialist  or 
trader  to  hedge  a  position  in  options  on 
the  NM  security,  given  the  risk  arbitrage 
relationship  that  is  likely  to  exist 
between  the  two  stocks.  The  proposed 
rule  change  will  facilitate  hedging  by 
options  specialists  and  traders  by 
allowing  them  to  sell  short  shares  of  the 
"other"  company  involved  in  the 
merger  for  hedging  purposes  and 
designate  those  short  sales  as  exempt 
from  the  NASD's  short  sale  rule.  The 
Exchange  believes  that  its  proposed  rule 
change  will  enhance  the  ability  of 
specialists  and  traders  to  perform  their 
market-making  fimctions,  which  will 
contribute  to  t]he  liquidity  of  the  market 
for  options,  as  well  as  the  market  for 
stocks  of  both  companies. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  Specifically,  the 
Exchange  believes  that  its  proposal  is 
consistent  with  the  objectives  of  Section 
6(b)(5)  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  i}eriod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 
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(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  pcarsons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  AH  submissions  should 
refer  to  File  No.  SR-Amex-94-42  and 
should  be  submitted  by  December  12, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

|FR  Doc  94-28674  Filed  ll-ia-94;  8:45  am] 
BILLMO  CODE  M1«-01-M 


[Release  No.  34-34972;  File  No.  SR-CBOE- 
94-27] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  tt>e  Options  Marttet  Matter 
Exemption  From  the  Nasdaq  Short 
Sale  Bid  Test 

No\-ember  14, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
August  4, 1994,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 


change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  September  29, 1994, 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fitim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  Rule 
15.10  3  concerning  the  designation  of 
certain  short  sales  of  Nasdaq  National 
Market  Securities  ("Nasdaq/NM 
securities")  by  market  makers  as  exempt 
from  the  bid  test  imposed  under  NASD 
Rules  of  Fair  Practice.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  CBOE  options 
market  makers  to  designate  as  "bid  test 
exempt"  imder  CBOE  Rule  15.10  certain 
short  sales  of  the  stock  of  a  company 
that  is  involved  in  a  merger  or 
acquisition  with  the  issuer  of  a  stock 
underlying  an  option  that  has  been 
designated  as  a  "designated  Nasdaq/NM 
security"  in  accordance  nith  CBOE  Rule 
15.10(c)(2)(ii)(B).  To  qualify  as  bid  test 
exempt  under  this  proposal,  a  short  sale 
must  serve  to  hedge  a  position  in  an 


•17  CFR  2(l0.30-3(a)(12)  (1M3). 
>lSU.S.C78»(b)(l). 


<  In  Amendment  No.  1.  the  CBOE  adds  the 
express  requirement  that  the  mer^r  or  acquisition 
must  be  "publicly  announced"  to  qualify  as  an 
exempt  hedge  transaction  in  an  "M&A"  security. 
See  letter  h^m  Michael  L.  Meyer,  Schiff  Hardin  ft 
Waite,  to  Francois  Mazur,  Attorney,  OfHce  of 
Market  Supervision.  Commission,  dated  September 
29, 1994  ("Amendment  No.  1'). 

^CBOE  Rule  15.10  recently  was  approved  as  an 
18-month  pilot.  See  Securities  Exchange  Act 
Release  No.  34G32  (September  2,  1994),  59  FR 
46999.  The  rule  change  propoaed  herein  is  intended 
to  apply  only  so  long  as  Ruie  15.10  is  effective. 

*  See  Securities  Exchange  Act  Release  No.  34277 
(]une  29. 1994),  59  FR  34885. 


option  covering  the  designated  Nasdaq/ 
NM  security,  where  the  option  position 
was  or  will  be  established  in  the  course 
of  bona  fide  market  making  activity. 

This  proposal  recognizes  that  when  a 
designated  Nasdaq/NM  security 
becomes  involved  in  a  merger  or 
acquisition,  CBOE  market  makers  may 
need  to  hedge  positions  in  options  on 
the  designated  Nasdaq/NM  security  by 
buying  or  selling  shares  of  stock  of  the 
other  company  involved  in  the  merger 
or  acquisition,  whether  or  not  the  other 
company's  stock  has  fisted  overlying 
options.  Indeed,  where  there  are  no 
options  on  that  stock,  buying  or  selling 
the  stock  itself  may  at  times  i>e  the  only 
feasible  way  for  a  market  maker  to 
hedge  positions  in  options  on  the 
designated  Nasdaq/NM  security,  given 
the  risk  arbitrage  relationship  that  is 
likely  to  exist  between  the  two  stocks. 
The  proposed  rule  change  will  fadlitale 
hedging  by  options  market  makers  in 
this  circumstance,  by  allowing  them  to 
sell  short  shares  of  the  other  company 
involved  in  the  merger  for  hedging 
purposes,  emd  to  designate  those  short 
sales  as  bid  test  exempt.  The  CBOE 
believes  that  its  proposal  will  enhance 
the  ability  of  CBOE  market  makers  to 
perform  their  market  making  fimctions, 
thereby  contributing  to  the  liquidity  of 
the  market  for  options,  as  well  as  the 
market  for  the  stocks  of  both  companies. 
This  proposed  rule  change,  like  the 
remainder  of  Rule  15.10,  is  intended  to 
operate  in  coordination  with  an 
exemption  from  the  bid  test  provided 
for  in  the  NASD  Rules  of  Fair  Practice. 
It  is  CBOE's  understanding  that  the 
NASD  intends  to  publish  an 
interpretation  of  its  bid  test  rule  that  is 
consistent  with  the  amendment  to  CBOE 
Rule  15.10  proposed  herein. 

CBOE  believes  that  the  proposed  rule 
change  will  enhance  the  ability  of 
market  makers  to  perform  their  market 
making  activities,  thereby  contributing 
to  the  depth  and  liquidity  of  the  options 
market,  and  thus  will  serve  in 
furtherance  of  the  objectives  of  Section 
6(b)(5)  of  the  Act  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  promote  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-27  and 
should  be  submitted  by  December  12, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  94-28675  Filed  11-18-94;  8:45  am] 
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[Release  No.  34-34970;  File  No.  SR-PSE- 
94-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Stock  Exchange,  Inc.  Relating 
to  Short  Sales  of  Nasdaq/NM 
Securities  of  Companies  Involved  in 
Mergers  or  Acquisitions 

November  14, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  18,  f994,  the  Pacific  Stock 
Exchange  ("PSE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  October  14. 
1994,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its  Rule 
4.19  concerning  the  designation  of 
certain  short  sales  of  Nasdaq  National 
Market  securities  ("NM  securities")  by 
market  makers  as  exempt  from  the 
NASD's  bid  test  rule.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  qualified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


■  17  CFR  200.3O-3(a)(12)  (1993). 


>  15  U.S.C.  78s(b)(l). 

'In  Amendment  No.  1,  the  PSE  adds  the 
requirement  that  the  merger  or  acquisition  must  be 
"publicly  announced"  to  qualify  as  an  exempt 
hedge  transaction  in  an  "MiA"  security.  See  letter 
from  Michael  D.  Pierson,  Senior  Attorney.  Market 
Regulation.  PSE.  to  Francois  Mazur,  Attorney, 
Office  of  Market  Supervision.  Commission,  dated 
October  13, 1994  ("Amendment  No.  1"). 

'  See  NASD  Manual.  Rules  of  Fair  Practice. 
Article  ni.  Section  48  ("NASD  Rules"). 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  PSE  options  market 
makers  to  designate  as  bid  test  exempt 
under  PSE  Rule  4.19  certain  short  sales 
of  the  stock  of  a  company  that  is 
involved  in  a  merger  or  acquisition  with 
the  issuer  of  a  stock  underlying  an 
option  that  has  been  designated  as  a 
"designated  Nasdaq/NM  security" 
pursuant  to  PSE  Rule  4.19(c)(2)(B)(ii). 
To  qualify  as  bid  test  exempt  under  this 
proposal,  the  short  sales  of  the  company 
stock  involved  in  the  merger  or 
acquisition  must  serve  to  hedge  a 
position  in  an  option  overlying  the 
designated  NM  security,  where  the 
option  position  was  or  will  be 
established  in  the  course  of  bona  fide 
market  making  activity. 

This  proposal  recognizes  that  when  a 
designated  NM  security  becomes 
involved  in  a  merger  or  acquisition,  PSE 
market  makers  may  need  to  hedge 
positions  in  options  on  the  designated 
NM  security  by  buying  or  selling  shares 
of  stock  of  the  other  company  involved 
in  the  merger  or  acquisition,  whether  or 
not  the  other  company's  stock  has  listed 
overlying  options.  Indeed,  where  there 
are  no  options  on  that  stock,  buying  or 
selling  the  stock  itself  may  at  times  be 
the  only  feasible  way  for  a  market  maker 
to  hedge  positions  in  options  on  the 
designated  NM  security,  given  the  risk 
arbitrage  relationship  that  is  likely  to 
exist  between  the  two  stocks.  The 
proposed  rule  change  will  facifitate 
hedging  by  options  market  makers  in 
this  circumstance  by  allowing  them  to 
sell  short  shares  of  the  "other"  company 
involved  in  the  merger  for  hedging 
purposes,  and  to  designate  those  short 
sales  as  bid  test  exempt.  The  PSE 
believes  that  its  proposal  will  en.nance 
the  ability  of  PSE  market  makers  to 
perform  their  market  making  functions, 
thereby  contributing  to  the  liquidity  of 
the  market  for  options,  as  well  as  the 
market  for  the  stocks  of  both  companies. 
This  proposed  rule  change,  like  the 
current  Rule  4.19,*  is  intended  to 
operate  in  coordination  with  an 
exemption  from  the  bid  test  provided 
for  in  the  NASD  Rules. 

The  PSE  believes  that  because  the 
proposed  rule  change  will  enhance  the 
ability  of  market  makers  to  perform  their 
market  making  activities,  thereby 
contributing  to  the  depth  and  liquidity 
of  the  options  market,  it  will  serve  in 
furtherance  of  the  objectives  of  Section 
6(b)(5)  of  the  Act  to  promote  just  and 


*  See  File  No.  SR-PSE-94-16  (pending). 
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equitable  principles  of  trade  and  to 
protect  investors  and  promote  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  ECfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  cor.ceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secret3r\',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  tlie 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W, 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copymg  at  the  principal  office  of  the 
above-mentioned  self- regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-PSE-94-23  and 


should  be  submitted  by  December  12. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-28676  Filed  11-18-94;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Clear  Channel 
Communications,  Inc.,  Common  Stock, 
$0.10  Par  Value)  File  No.  1-9645 

November  15, 1994. 

Clear  Channel  Communications,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Secimties 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stocJc  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  November  4, 1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may,  on  or 
before  December  6, 1994,  submit  a  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  fifth  Street, 
N.W..  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 


^  17  CFR  200.3O-3(a)(12)  (1993). 


the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  94-28677  Filed  11-18-94;  8:45  ami 
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[Investment  Company  Act  Release  No. 
20699;  International  Series  Release  No.  750; 
812-9150] 

The  Hongkong  and  Shanghai  Banking 
Corporation  Limited;  Notk^e  of 
Application 

November  15, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Hongkong  and  Shanghai 
Banking  Corporation  Limited  ("HSBC"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  17(f). 
SUMMARY  OF  APPLICATION:  HSBC  seeks  an 
order  to  permit  registered  investment 
companies  (other  than  investment 
companies  registered  imder  section 
7(d))  ("Investment  Companies")  and  any 
custodians  of  such  Investment 
Companies  to  maintain  their  foreign 
securities  and  other  assets  in  the 
custody  of  The  British  Bank  of  the 
Middle  East  ("BBME")  and  Hongkong 
Bank  of  Australia  Limited  ("HKBA"). 
FILING  DATES:  The  application  was  filed 
on  August  8, 1994  and  amended  on 
Novembers,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  12, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  ot  a 
hearing  may  request  such  notification 
by  writing  to  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  c/o  David  R.  Sahr,  Esq., 
Shaw.  Pittman,  Potts  &  Trowbridge, 


2300  N  Street,  N.W.,  Washington.  D.C. 
20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maiy  Kay  Freeh,  Senior  Attorney,  at 
(202)  942-0579,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  HSBC  is  a  bank  organized  and 
existing  under  the  laws  of  Hong  Kong. 
HSBC  is  a  whollv-owned  subsidiary  of 
HSBC  Holdings  BV  ("HHBV").  a 
hniding  company  organized  in  the 
Netherlands.  HHBV  is  a  whoUy-ownod 
subsidiary  of  HSBC  Holdings  pic.  a 
holding  company  incorporated  in  Great 
Britain  and  registered  in  England  and 
Wales.  HSBC  is  supervised  and 
regulated  by  the  Hong  Kong  Monetary 
Authority  imder  the  Banking  Ordinance. 
In  the  United  States,  HSBC,  through  its 
branches  and  agency  in  New  York, 
California,  Illinois.  Washington,  Oregon, 
and  Texas,  is  licensed  and  supervised 
by  the  respective  banking  authorities  in 
those  states  and  supervised  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System  under  the  International  Banking 
Act  of  1978,  as  amended.  As  of 
December  31, 1993,  HSBC  had  total 
consolidated  assets  of  $146.5  billion, 
and  consolidated  shareholders'  equity  of 
approximately  $4.7  billion. 

2.  BBME,  a  wholly-owned  subsidiary 
of  HHBV,  is  a  bank  organized  and 
existing  imder  the  laws  of  Great  Britain. 
In  March  1994,  BBME's  head  office 
moved  to  )ersey.  and  BBME  currently  is 
supervised  and  regulated  by  the 
Financial  Services  Department  of  the 
States  of  Jersey.  BBME,  through  its 
branch  network  of  25  offices,  provides 

a  full  range  of  banking  services  for  both 
corporate  and  individual  customers  in 
the  Middle  East,  the  Bahamas,  India, 
Switzerland,  and  the  United  Kingdom, 
and  has  significant  involvement  in  trade 
finance.  As  of  December  31, 1993, 
BBME  had  total  assets  of  approximately 
S4.9  billion,  and  total  consolidated 
shareholders'  equity  of  approximately 
$193  million.  BBME  intends  to  establish 
custodial  services  in  selected  offices 
during  1994. 

3.  HKBA.  a  wholly-owned  subsidiary 
of  HSBC,  is  organized  and  existing 
under  the  laws  of  Australia.  HKBA  is 
regulated  and  supervised  by  the  Reserve 
Bank  of  Australia,  which  exercises 
supervisory  authority  over  the 


ownership,  investments,  activities,  and 
capital  levels  of  banks  incorporated  in 
Australia.  HKBA,  operating  through  six 
branches  across  Australia,  provides  a 
full  range  of  banking  services,  including 
trade  finance,  retail  and  corporate 
banking,  and  securities  services. 
Together  with  its  subsidian,',  HKBA 
Nominees  Limited,  HKBA  also  provides 
custodian  services.  As  of  December  31, 
1993,  HKBA  had  total  assets  of 
approximately  $2.8  billion,  and 
shareholders  equity  of  approximately 
$154  million.  Assets  under  custodv  as  of 
May  30, 1994,  were  approximately  $1.3 
billion. 

4.  Applicant  seeks  an  order  under 
section  6(c)  exempting  HSBC.  BBME, 
HKBA,  and  Investment  Companies  and 
their  custodians  h:om  section  17(f).  The 
order  would  let  nSBC,  Investment 
Companies  and  their  custodians 
maintain  "foreign  securities,"  as  defined 
in  rule  17f-5,  cash,  and  cash  equivalents 
(collectively.  "Assets")  in  the  custody  of 
BBME  or  HKBA.  If  the  relief  is  granted. 
HSBC  intends  to  maintain  such  Assets 
with  BBME  in  any  of  the  locations  in 
which  BBME  has  a  branch  and  with 
HKBA  in  Australia. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  requires  every 
registered  management  investment 
company  to  place  and  maintain  its 
securities  and  similar  investments  in  the 
custody  of  certain  enumerated  entities, 
including  banks  having  at  all  times  an 
aggregate  capital,  surplus,  and 
undivided  profits  of  at  least  $500,000. 
As  defined  in  section  2(a)(5),  "bank" 
includes  (a)  a  banking  institution 
organized  imder  the  laws  of  the  United 
States,  (b)  a  member  bank  of  the  Federal 
Reserve  System,  and  (c)  any  other 
banking  institution  or  trust  company 
doing  busin-j;:.?  under  the  laws  of  any 
state  or  of  the  United  States,  (i)  a 
substantial  portion  of  the  business  of 
which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  banks,  (ii) 
which  is  supervised  and  e.vamined  by 
state  or  federal  authorities  having 
supervision  over  banks,  and  (iii)  which 
is  not  operated  for  the  purpose  of 
evading  the  Act.  Therefore,  the  only 
foreign  entities  that  may  serve  as 
custodians  for  registered  management 
investment  companies  are  the  overseas 
branches  of  U.S.  banks. 

2.  Rule  17f-5  expands  the  group  of 
entities  that  are  permitted  to  serve  as 
foreign  custodians.  The  rule  defines  the 
term  "eligible  foreign  custodian"  to 
include  a  banking  institution  or  trust 
company  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States  that  is  regulated  as 


such  by  that  country's  government  or  an 
agency  thereof,  and  that  has 
shareholders'  equitv  in  excess  of  U.S. 
$200,000,000. 

3.  HSBC  satisfies  the  requirements  of 
rule  17f-5  because  it  is  organized  under 
the  laws  of  Hong  Kong,  regulated  there 
as  a  bank  by  the  Hong  Kong  Monetary 
Authority,  and  has  shareholders'  equity 
well  in  excess  of  the  Hong  Kong  dollar' 
equivalent  of  $200,000,000. 

4.  BBME  and  HKBA  each  satisfy  the 
requirements  of  rule  17f-5  except  the 
shareholders'  equity  requirement. 
Absent  exemptive  relief,  therefore.     • 
BBME  and  HKBA  may  not  serve  as  a 
custodian  for  Investment  Company 
Assets. 

5.  Applicant  asserts  that  each  of 
BBME  and  HKBA  is  or  will  be  capable 
and  well-qualified  to  provide  custodial 
and  sub-custodial  services  for 
Investment  Company  Assets.  HSBC 
represents  that  the  proposed  foreign 
custody  arrangements  will  afford  the 
Assets  of  Investment  Companies  held  by 
BBME  or  HKBA  the  same  protection 
afforded  by  rule  17f-5  as  if  the  assets 
were  held  in  the  direct  custody  of 
HSBC.  HSBC  will  co-sign  the  agreement 
described  in  condition  2  below  and  will 
assume  liability  for  BBMEs  and  HKBA's 
performance.  Thus,  under  the 
agreement,  the  delegation  to  BBME  and 
HKBA  of  the  duties  and  obligations  of 
HSBC  will  not  result  in  any  reduction 

in  the  level  of  protection  afforded  the 
Assets  of  the  Investment  Companies. 

6.  Section  6(c)  in  relevant  part  permits 
the  SEC  to  exempt  any  person  or  class 
of  persons  from  any  provision  of  the 
Act,  or  from  any  rule  or  regulation 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  submits  that  its 
request  satisfies  this  standard. 

Applicant's  Conditions 

AppUcant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
proposed  regarding  BBME  and  HKB.'^ 
satisfy  the  requirements  of  rule  17f-5  in 
all  respects  other  than  with  regard  to 
BBME  and  KHBA's  level  of 
shareholders'  equity. 

2.  AppUcant  will  deposit  Assets  with 
BBME  and  HKBA  only  in  accordance 
with  an  agreement  (the  "Agreement") 
required  to  remain  in  effect  at  all  times 
during  which  any  of  BBME  cr  HKBA 
fail  to  satisfy  all  the  requirements  of  rule 
17f-5.  Each  Agreement  will  be  a  three- 
party  agreement  among  HSBC  and 
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BBME  or  HKBA,  as  appropriate,  and  the 
Investment  Company  or  the  custodian 
for  an  Investment  Company  pursuant  to 
which  HSBC  will  undertake  to  provide 
specified  custodial  or  sub-custodial 
services  and  will  delegate  to  BBME  or 
HKBA  such  of  the  duties  and 
obligations  of  HSBC  as  will  be  necessary 
to  permit  BBME  or  HKBA  to  hold  in 
custody  Assets  of  the  Investment 
Company  or  custodian.  The  Agreement 
will  further  provide  that  the  delegation 
by  HSBC  to  BBME  or  HKBA  will  not 
relieve  HSBC  of  any  responsibility  to 
th# Investment  Company  or  custodian 
for  an  Investment  Company  for  any  loss 
due  to  such  delegation,  and  that  HSBC 
will  be  liable  for  any  loss  or  claim 
arising  out  of  or  in  connection  with  the 
performance  by  BBME  or  HKBA  of  their 
responsibilities  under  the  Agreement  to 
the  same  extent  as  if  HSBC  had  itself 
been  required  to  provide  custody 
services  under  the  Agreement. 

3.  HSBC  currently  satisfies  and  will 
continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

FR  Doc.  94-28679  Filed  11-18-94:  8:45  am) 
BUJJNO  CODE  a01fr-0'l-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Philippine  Long 
Distance  Telephone  Company, 
Common  Stock,  P5  Par  Value)  File  No. 
1-3006 

November  15. 1994. 

Philippine  Long  Distance  Telephone 
Company  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
hsting  and  registration  include  ihe 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex.  its 
American  Depositary  Receipts  (the 
"ADRs")  representing  the  American 
Depositary  Shares  (the  "ADSs")  each 
representing  one  share  of  Common 
Stock  have  been  Usted  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  and 
Pacific  Stock  Exchange,  Inc.  ("PSE"). 
The  Company's  ADSs  commenced 


trading  on  the  NYSE  and  PSE  at  the 
opening  of  business  on  October  19, 1994 
and  concurrently  therewith  the 
Common  Stock  was  suspended  from 
trading  on  the  Amex  and  PSE. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  ADRs  representing  ADSs  on  the 
NYSE  and  PSE  and  its  common  stock  on 
the  Amex  on  the  PSE.  The  Company 
does  not  see  any  particular  advantage  in 
the  dual  trading  of  its  stock  and  believes 
that  dual  listing  would  fragment  the 
market  for  the  common  stock  and  its 
ADRs. 

Any  interested  person  may,  on  or 
before  December  6. 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-28678  Filed  11-18-94;  8;45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  Reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
on  or  before  December  21. 1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 


documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration.  409  3d  Street  SW., 
5th  Floor,  Washington,  DC  20416. 

.     Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle,  Office 
of  Information  and  Regulatory, 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Title:  Application  for  Loan  Pool 

Form  No.:  SBA  Form  1454 

Frequency:  On  Occassion 

Description  of  Respondents:  SBA  Loan 
Pool  Assemblers 

Annual  Responses:  450 

Annual  Burden:  1350. 

Dated:  November  15. 1994. 
Calvin  Jenkins, 

Assistant  Administrator  for  Administration. 
IFR  Doc.  94-28650  Filed  11-18-94:  8:45  am) 
BILUNG  CODE  8025-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeepisio 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretar>'.  . 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  w  .jre 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35). 

DATES:  November  15. 1994. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington,  DC  20503.  If  you  anticipate 
submitting  substantive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publication  are  needed  to 
prepare  them,  please  notify  the  OMB 
official  of  your  intent  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrol  Oi 


Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20.S90.  (202)  366-4735. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980.  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
rt:[iewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act,  In  carrying  out  its  responsibilities. 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 

requests  were  submitted  to  OMB  on 

November  15.  1994: 

DOT  No:  4009 

OMB  No:  New 

Administration:  Federal  Aviation 
Administration 

Title:  Survey  of  Safety  Intervention 
Strategies 

Need  for  Information:  Title  49  CFR 
Section  312,  Civil  Aeromedical 
Research  is  authorized  to  conduct 
aeromedical  research. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  evaluate 
existing  safety  programs  and  develop 
new  safety  information  dissemination 
procedures. 

Frequency:  One  time 

Burden  Estimate:  5,000  hours 

Respondents:  Individuals 

Form(s):  None 

Average  Burden  Hours  Per  Response:  1 
hour  per  response 

IX)T  No:  4010 

OMB  No:  2115-0595 

.Administration:  United  States  Coast 
Guard 

Title:  Vessel  Response  Plan.  Facility 
Response  Plans,  Additional 
Requirements  for  Prince  William 
Sound.  AK  and  Shipboard  Oil 
Pollution  Emergency  Plan 

NiHid  for  Information:  Section  4202(a)(6) 
of  tlie  Oil  Pollution  Act  of  1990 
(CXPA),  requires  that  owmers  of 
response  facilities  and  vessels  that 

.  carry  oil.  prepare  and  submit  to  the 
Coast  Guard  for  approval,  response 
plans  in  the  event  of  an  oil  spill. 
Sef:tion  5005  of  OPA  90  establishes 
requirements  for  response  plans  to 
provide  for  oil  spill  containment. 


removal  equipment,  training  of  local 
residents  in  oil  spill  removal  and 
periodic  testing  and  certification  of 
equipment.  Regulation  26  of  Annex  I 
of  MARPOL  73/78  requires  every  oil 
tanker  of  150  gross  tons  and  above  to 
carry  on  board  an  approved 
Shipboard  Oil  Pollution  Emergency 
Plan. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  ensure 
that  (1)  certain  vessels  entering  U.S. 
waters  and  that  response  facilities  are 
adequately  prepared  to  respond  to  an 
oil  or  hazardous  substance  spill,  (2) 
local  residents  are  trained  in  oil  spill 
removal,  and  that  periodical  testing 
and  certification  or  response 
equipment  are  performed,  and  (3)  that 
ships  of  U.S.  registry  or  are  operating 
under  the  authority  of  the  U.S.,  have 
on  board  oil  pollution  emergency 
plans  in  case  of  a  discharge  of  oil. 

Frequency:  On  Occasion 

Burden  Estimate:  1,121,198.20  hours 

Respondents;  Owners  or  operators  of 
response  facilities  and  vessels 
carrying  oil 

Form(s):  None 

Average  Burden  Hours  Per  Response: 
152  hours  reporting  45  hours 
recordkeeping 

DOT  No:  4011 

OMB  No:  2133-0503 

Administration:  Maritime 
Administration 

Title:  Inventory  of  American  Intermodal 
Equipment 

Need  for  Information:  Executive  Order 
12656  and  46  CFR  Part  340  require 
the  most  efficient  use  of  inventoried 
equipment,  especially  in  the  event  of 
deployment  of  armed  forces  or  other 
national  emergency. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  elements 
of  the  Department  of  Defense  and 
Maritime  Administration  to  expedite 
logistical  support  for  military 
operations  and  helps  to  identify 
potential  shortages  of  container  and 
other  intermodal  equipments. 

Frequency:  Annual 

Burden  Estimate:  66  hours 

Respondents:  U.S.  steamship  and 
intermodal  equipment  leasing 
companies. 

Form(s):  None 

Average  Burden  Hours  Per  Response:  3 
hours 

DOT  No:  4012 
OMB  No:  2120-0559 
Administration:  Federal  Aviation 

Administration 
Title:  FAA  Research  and  Development 

Grants 
Need  for  Information:  The  Federal 

Aviation  Administration  Research, 


Engineering,  and  Development 
Authorization  Act  of  1990.  P.L.  101- 
508  Section  9205  and  Section  9208. 
and  the  Aviation  Security 
Improvement  Act  of  1990.  P.L.  101- 
604.  Section  107(d).  OMB  A-110.  and 
A-21  requires  this  information. 

Proposed  Use  of  Information:  The 
information  will  be  use  i  for  grant 
administration  and  review  in 
accordance  with  applicable  OMB 
circulars  A-110  a.nd  A-21. 

Frequency:  On  occasion.  Quarterly. 
Semiannually,  and  Close  Out 

Burden  Estimate:  2.800  hours  annually 

Respondents:  State  and  local 
government,  businesses,  small 
businesses,  and  non-profit  institutions 
applying  for  research  and 
development  grant  money. 

Form(s):  FAA  Forms  9550-1.  2,  3  and  5: 
SFs  270.  272.  269  and  LLL 

Average  Burden  Hours  Per  Response:  14 
hours  per  response 

DOT  No:  4013 

OMB  No:  New  (2115-002  expired) 

Administration:  United  States  Coast 
Guard 

Title:  Great  Lakes  Pilotage  Rate 
Methodology  (92-072) 

Need  for  Information:  The  Great  Lakes 
Pilotage  Act  of  1960  (Public  Law  86- 
555.  46  U.S.C.  9301  et  seq.)  authorizes 
the  Secretary  of  Transportation  to 
"prescribe  a  uniform  system  of 
accounts"  and  "perform  audits  and 
inspections"  of  Great  Lake  pilotage 
pools  (46  U.S.C.  9304). 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the 
Director  of  Great  Lakes  Pilotage  to 
carry  out  fiijancial  oversight  of  the 
Great  Lakes  pilot  associations  and  to 
set  Great  Lakes  pilotage  rates. 

Frequency:  Monthly:  Semi-Annually 

Burden  Estimate:  18  hours 

Respondents:  Three  Great  Lakes  pilot 
associations 

Form(s):  None 

Average*Burden  Hours  Per  Response:  6 
hours 

DOT  No:  4014 

OMB  No:  2125-0525 

Administration:  Federal  Highway 
.    Administration 

Title:  Emergency  Relief  Funding 
Applications 

Need  for  Information:  23  USC  125(a) 
requires  States  to  submit  an 
application  for  emergency  relief  to  the 
Federal  Highway  Administration 
(FHWA).  The  information  is  needed 
for  FHWA  to  hdfill  its  statutory 
obligations  regarding  funding 
determinations  on  emergency  work  to 
repair  highway  facilities. 

Proposed  Use  of  Information:  The 
information  is  used  for  the  FHWA  to 
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allocate  emergency  relief  (ER)  funds 

based  on  the  application  of  the  State 

highway  agency. 
Frequency:  On  occasion 
Burden  Estimate:  3,600  hours 
Respondents:  State  Highway  agencies 
Fonn(s):  None 
Average  Burden  Hours  Per  Response: 

200  hours  reporting 
DOT  No:  4015 
0MB  No:  New 
Administation:  Federal  Aviation 

Administration 
Title:  1994  FAR  107  Regulatory  Review 

Survey 
Need  for  Information:  5  USC  Sections 

601-612  and  Executive  Order  12866, 

Regulatory  Planning  and  Review 
Proposed  Use  of  Information:  The 

information  will  be  used  by  the  FAA 

to  accurately  forecast  the  impact  of 

the  proposed  revision  to  FAR  Part 

107. 
Frequency:  One  Time 
Burden  Estimate:  304  hours 
Respondents:  State  and  local 

governments 
Form(s}:  None 
Average  Burden  Hours  Per  Response:  2 

hours  per  response 

Issued  in  Washington,  D.C  on  November 
15, 1994. 
PauU  R.  Ewen, 

Chief,  Information  Management  Division. 
IFR  Doc.  94-28655  Filed  11-18-94;  8:45  ami 

BILUNG  COOe  4410-A2-P-M 


Aviation;  Agreements 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended  November 
11. 1994. 

The  following  Agreements  were  filed 
with  the  Etepartment  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  4988 1 . 

Date  filed:  November  8, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1624  dated 
November  1, 1994,  Expedited  South 
Atlantic-Europe/Mideast  Reso  002u 
(Summary  attached.). 

Proposed  Effective  Date:  expedited 
January  1. 1994. 

Docket  Number:  49882. 

Date  filed:  November  8. 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  06678  dated 
November  4. 1994.  Expedited  Europe- 
Southwest  Pacific  Resos,  r-l-003t,  r-2 
015v,  r-3-  071gg,  r-4-079dd. 

Proposed  Effective  Date:  expedited 
January  1. 1995. 


Docket  Number:  49891. 

Date  filed:  November  10, 1994. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

TC3  Telex  Mail  Vote  717.  Japan/Korea- 
Brunei  fares  r-1  to  r-4.  Intended 
effective  date:  December  2, 1994. 

TC2  Telex  Mail  Vote  718,  Europe- 
Western  Africa  fares  r-5.  Intended 
effective  date:  December  15, 1994. 
Docket  Number:  49892. 
Date  filed:  November  10. 1994. 
Parties:  Members  of  the  International 

Air  Transport  Association. 

Subject:  TC23  Reso/P  0659  dated 

September  23, 1994,  Europe-South 

Asian  Subcontinent  Resos  r-1  to  r-15. 
Proposed  Effective  Date:  January  1 . 

1995. 
Docket  Number:  49893. 
Date  filed:  November  10. 1994. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC123  Reso/P  0120  dated 

November  8. 1994,  North/Mid/South 

Atlantic  Expedited  Resos,  r-l-002t,  r-2- 

015v. 
Proposed  Effective  Date:  January  1, 

1995. 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 

|FR  Doc.  94-28593  Filed  11-18-94;  8:45  ami 
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Aviation;  Certificates 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ended  November  11, 1994.  The 
following  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  were 
filed  under  Subpart  Q  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  302.1701  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  49876. 

Dafe/i7ed:  November  7, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  5, 1994. 

Description:  Application  of  Rio  Air 
Express,  S.A.  d/b/a  Skyjet  Brasil, 
pursuant  to  49  U.S.C.  Section  41302  of 
the  Act  and  Subpart  Q  of  the 


Regulations,  requests  a  foreign  air 
carrier  permit  authorizing  Skyjet  Brasil 
to  perform  passenger  charter  service 
between  Brazil  and  the  United  States. 

Docket  Number:  49885. 

Date  filed:  November  9, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  7, 1994. 

Description:  Application  of  Austrian 
Airlines,  pursuant  to  49  U.S.C.  Section 
41301,  and  Subpart  Q  of  the 
Regulations,  applies  for  an  amendment 
to  its  foreign  air  carrier  permit  to  the 
extent  necessary  to  authorize  Austrian 
to  engage  in  scheduled  foreign  air 
transportation  of  persons,  property, 
cargo  and  mail  between:  (1)  a  point  or 
points  in  Austria  and  Washington,  D.C, 
via  the  intermediate  point  or  Geneva, 
Switzerland,  and  (2)  a  point  or  points  in 
Austria  and  Atlanta,  Georgia. 

Docket  Number:  49890. 

Date  filed:  November  10, 1994. 

Due  Date  for  Answers,  Confomung 
Applications,  or  Motion  to  Modify 
Scope:  December  8, 1994. 

Description:  Application  of  Northern 
Air  Cargo,  Inc.,  pursuant  to  49  USC 
41108,  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  596,  authorizing  it  to 
engage  in  scheduled  foreign  air 
transportation  of  property  and  mail 
between  the  terminal  point  Anchorage, 
Alaska  and  the  coterminal  points 
Magadan  and  Khabarovsk,  Russia. 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
(FR  Doc.  94-28592  Filed  11-18-94;  8:45  ami 

BILUNG  CODE  4910-62-P 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Monroe  and  Greenbrier  County,  WV, 
Giles  County,  VA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
involving  about  52  miles  of  US  219  and 
extending  from  US  460  in  the  south  to 
3.5  miles  north  of  1-64  in  the  north.  A 
2-mile  length  of  US  219  from  the  Rich 
Creek  jimction  with  US  460  to  the  state 
line  is  in  Giles  County.  Virginia.  The 
remaining  section  of  US  219  is  in 
Monroe  County  and  Greenbrier  County, 
West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  W.  Blackmori,  Acting  Division 


Administrator.  Federal  Highway 
Administration.  550  Eagan  Street.  Suite 
300,  Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-5929.  or  Ben  L. 
Hark.  Environmental  Section  Chief. 
Roadway  Design  Division.  West  Virginia 
Department  of  Transportation.  1900 
Kanawha  Boulevard  East.  Building  5, 
Room  A-830,  Capitol  Complex. 
Charleston,  West  Virginia  25305-0430, 
Telephone:  (304)  558-3236. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  West 
Virginia  Department  of  Highways 
(WVDOH).  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  highway  improvement  to 
US  219  expanding  the  existing  two-lane 
roadway  to  a  four-lane,  controlled 
access  highway.  Most  of  the  52-mile 
highway  improvement  will  occur  in 
West  Virginia,  with  a  2-mile  section  at 
the  southern  end  extending  into 
Virginia. 

TTie  intent  of  the  project  is  to  improve 
access  in  the  project  area  where  US  219 
serves  as  the  primary  north-south  route 
through  major  population 
concentrations,  business  centers,  and 
recreation  areas  in  the  eastern  portion  of 
West  Virginia.  Also,  the  roadway 
comprises  the  southernmost  segment  of 
the  540-mile  long  "Seneca  Trail 
International  Hi^way."  as  US  219  is 
presently  known.  This  highway 
proceeds  from  the  Canadian  border  at 
Buffalo  to  Virginia,  linking  with 
interstate  highways  to  all  mid-Atlantic 
and  southeastern  states.  Following 
implementation  of  the  US/Canada  and 
North  American  Free  Trade  (NAFTA) 
Agreements,  increasing  trade  and  tourist 
traffic  is  expected,  which  could  promote 
economic  expansion  in  adjacent 
depressed  areas  of  Appalachia. 

Present  roadway  deficiencies  in  the 
proposed  project  area  include  sections 
with  poor  geometric  design,  lack  of  sight 
distance,  poor  level  of  service, 
restrictive  speed  limits,  and  a  lack  of 
passing  opportunities.  These  functional, 
operational,  and  physical  deficiencies 
compel  this  action. 

Project  alternatives  will  involve  the 
No-Action  Alternative  and  a 
combination  of  Build  Alternatives. 

The  EIS  will  assess  the  alternatives 
and  their  environmental  effects  through 
detailed  studies  of  socioeconomic, 
natural,  visual,  and  cultural  resources; 
air  quality;  noise  impacts;  secondary 
and  cumulative  effects;  energy 
utihzation;  hazardous  wastes;  utilities; 
and  permitting.  Joint  development 
prospects,  congestion  management,  the 
relationship  between  local  short-term 
uses  of  man's  environment  and  the 
maintenance  and  enhancement  of  long- 


term  productivity,  and  any  irreversible 
and  irretrievable  commitments  of 
resources  which  would  be  involved  in 
the  proposed  action  will  be  determined. 

A  Plan  of  Study  describing  the 
proposed  action  and  soliciting 
comments  will  be  forwarded  to 
appropriate  Federal,  State,  and  local 
agencies.  Agencies  will  be  invited  to 
attend  a  scoping  meeting  where  aspects 
of  the  proposed  action  will  be 
discussed.  When  completed,  the  draft 
EIS  will  be  provided  for  public  and 
agency  review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  or  West  Virginia  Department 
of  Transportation  at  the  addresses 
provided. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Research  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  8, 1994. 
Bobby  W.  Blackmon, 

Acting  Division  Administrator,  Charleston. 
West  Virginia. 

IFR  Doc.  94-28656  Filed  11-18-94;  8:45  am| 
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Participation  in  the  Intelligent 
Transportation  Systems  (ITS)  Field 
Operational  Test  Program 

AGENCY:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACTION:  Notice;  request  for  participation. 

SUMMARY:  The  DOT  seeks  offers  from  the 
public  and  private  sectors  to  form 
partnerships  to  conduct  operational 
tests  in  support  of  the  national 
Intelligent  Transportation  Systems  (ITS) 
program.  This  notice  solicits  offers  to 
participate  in  operational  tests  that 
concentrate  on  evaluating  the  benefits  of 
the  following  ITS  user  service  areas:  (1) 
International  Border  Electronic 
Clearance;  (2)  Automated  Collision 
Notification;  and  (3)  Intelligent  Cruise 
Control. 

The  intent  of  this  notice  is  to  assess, 
using  the  selection  criteria  set  forth 
below,  a  proposed  operational  test's 
potential  for  contributing  to  the 
advancement  of  the  national  ITS 
program,  the  proposed  technical  and 
management  approaches  for  the  test, 
and  the  appropriateness  of  the  proposed 
Federal  role  in  the  project.  The  selection 


criteria  set  forth  in  today's  notice 
supersede  the  criteria  presented  in 
previous  operational  test  notices.  This 
notice  has  been  developed  by  the 
FHWA  in  cooperation  with  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  the  Federal  Transit 
Administration  (FTA),  and  the  Research 
and  Special  Programs  Administration 
(RSPA). 

DATES:  Operational  test  offers  must  be 
received  on  or  before  February  19,  1995 

ADDRESSES:  Offers  to  participate  in  the 
ITS  operational  test  program  should  be 
submitted  directly  to  the  Federal 
Highway  Administration,  Office  of 
Traffic  Management  and  ITS 
Applications,  Operational  Test  Division 
(HTV-20),  400  Seventh  Street  SW., 
Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA:  Mr.  George  Schoene,  Office  of 
Traffic  Management  and  ITS 
Applications,  Operational  Test  Division, 
HTV-20,  (202)  366-6726;  Mr.  Steve 
Crane,  Intelligent  Transportation 
System/Commercial  Vehicle  Operations 
Team,  HMT-10,  (202)  366-0950;  or  Ms. 
Julie  Dingle,  FHWA  Office  of  the  Chief 
Counsel.  HCC-32.  (202)  366-0780.  For 
NHTSA:  Mr.  August  Burg.  t.  NHTSA 
Office  of  Crash  Avoidance  Research. 
NRD-50.  (202)  366-5672.  For  FTA:  Mr. 
Denis  Symes,  FTA  Office  of  Technical 
Assistance  and  Safety,  TTS-30,  (202) 
366-0232.  All  of  the  agencies  are 
located  at  400  Seventh  Street  SW., 
Washington.  D.C.  20590.  Office  hours 
for  the  FHWA  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  for  the  NHTSA  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  for  the  FTA  are 
from  8:30  a.m.  to  5:00  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The  ITS 
program  involves  a  range  of  advanced 
technologies  and  system  concepts  that, 
when  used  in  combination,  can  improve 
mobility  and  transportation 
productivity,  enhance  safety,  maximize 
the  use  of  existing  transportation 
facilities,  conser\'e  energy  resources, 
and  reduce  adverse  environmental 
effects.  These  goals  contribute 
significantly  to  the  DOT's  broader  goal 
of  developing  a  national  intermodal 
transportation  system  for  moving  people 
and  goods  in  a  safe  and  energy-efficient 
manner.  The  "Department  of 
Transportation's  Intelligent  Vehicle- 
Highway  Systems  (IVHS)  Strategic 
Plan"  (DOT  Publication  No.  FHWA- 
SA-93-009)  describes  DOT's  goals, 
objectives,  and  program  delivery  plans 
for  research  and  development, 
operational  testing,  deployment,  and 
long-term  ITS  development  under  the 
Automated  Highway  System  program. 
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Operational  tests  serve  as  the 
transition  between  research  and 
development  (R&D)  and  full  scale 
deployment  of  IS  technologies.  An 
operational  test  integrates  existing 
technology.  R&D  products,  institutional, 
and  perhaps  regulatory  arrangements  to 
test  one,  and  usually  more,  new 
technological,  institutional,  or  financial 
elements  in  a  real  world  test.  The  tests 
permit  an  evaluation  of  how  well  newly 
developed  ITS  technologies  work  under 
real  operating  conditions  and  assess  the 
benefits  and  public  support  for  the 
product  or  system.  Operational  tests  are 
conducted  in  a  "real  world"  operational 
highway  environment  under  actual 
transportation  conditions.  This 
distinguishes  operational  tests  from 
research  projects  or  other  kinds  of 
testing,  for  example  simulation  testing, 
test  tracks,  or  tests  on  facilities  that  are 
temporarily  closed  to  the  public. 

ITS  operational  tests  are  conducted  as 
cooperative  ventm^s  between  the  DOT 
and  a  variety  of  public  and  private 
partners,  including  State  and  local 
governments,  private  companies,  and 
universities.  The  "Department  of 
Transportation's  IVHS  Strategic  Plan" 
summarizes  the  roles  of  each  participant 
in  the  National  ITS  Program  and 
operational  tests.  The  general  Federal 
role  is  to  act  as  a  leader  and  a  catalyst, 
and  to  ensure  adequate  emphasis  on 
public  benefits.  The  DOT  also  guides 
the  design  and  conduct  of  the  project 
(.•valuation  to  ensure  that  the  project  is 
independently  evaluated  on  a  national 
program  scale.  The  participating  DOT 
administrations,  the  FHWA,  the 
NHTSA,  the  FTA,  and  the  RSPA  are 
involved  in  ITS  and  their  specific  ITS 
program  needs  will  tailor  the  particular 
arrangements  of  the  operational  tests. 

The  DOT  is  also  developing  a 
National  ITS  Program  Plan  which  will 
build  on  and  expand  the  "Department  of 
Transportation's  IVHS  Strategic  Plan," 
providing  the  detailed  "road  map" 
required  to  both  plan  and  track  progress 
toward  deploying  systems  and 
technologies  that  support  user  services 
of  the  ITS  program. 

The  Program  Plan  is  being  developed 
based  on  the  following  set  of  ITS  User 
Services: 

1.0    Travel  and  Traffic  Management 
1.1 .  Pre-Trip  Travel  Information 

1.2  En-route  Driver  Information 

1.3  Route  Guidance 

1 .4  Ride  Matching  and  Reservation 

1.5  Traveler  Services  Information 

1.6  Traffic  Control 

1.7  Incident  Management 

1.8  Travel  Demand  Management 

2.0    Public  Transportation  Management 
2.1    Public  Transportation 


Management 

2.2  En-route  Transit  Information 

2.3  Personalized  Public  Transit 

2.4  Public  Travel  Security 
3.0    Electronic  Payment 

3.1  Electronic  Payment  Services 
4.0    Commercial  Vehicle  Operations 

4.1  Commercial  Vehicle  Electronic 
Clearance 

4.2  Automated  Roadside  Safety 
Inspections 

4.3  On-Board  Safety  Monitoring 

4.4  Commercial  Vehicle 
Administrative  Processes 

4.5  Hazardous  Material  Incident 
Response 

4.6  Commercial  Fleet  Management 
5.0    Emergency  Management 

5.1  Emergency  Notification  and 
Personal  Security 

5.2  Emergency  Vehicle  Management 
6.0    Advanced  Vehicle  Safety  Systems 

6.1  Longitudinal  Collision 
Avoidance 

6.2  Lateral  Collision  Avoidance 

6.3  Intersection  Collision  Avoidance 

6.4  Vision  Enhancement  for  Crash 
Avoidance 

6.5  Safety  Readiness 

6.6  Pre-crash  Restraint  Deployment 

6.7  Automated  Vehicle  Operation 

The  Program  Plan  will  include 
estimated  milestones  for  each  user 
service  which  will  form  the  basis  for 
selecting  an  area  for  operational  tests. 
Several  notices  may  be  issued  during 
the  year  to  solicit  specific  operational 
tests  based  on  milestones  established  for 
each  user  service,  as  will  be  outlined  in 
the  National  ITS  Program  Plan,  when 
completed. 

To  obtain  a  copy  of  the  latest  draft  of 
the  ITS  National  Program  Plan,  please 
provide  a  self-addressed  label  to: 
Federal  Highway  Administration.  HTV- 
10,  400  Seventh  Street  SW.,  room  3400, 
Washington.  DC.  20590.  Additionally,  a 
brief  synopsis  of  existing  operational 
tests  is  provided  in  a  publication  titled 
"Intelligent  Vehicle  Highway  Systems 
(IVHS)  Projects,  March  1994'  (DOT 
Publication  No.  HTV-10/4-94(7M)QE) 
To  obtain  a  copy,  please  provide  a  self- 
addressed  label  to:  Federal  Highway 
Administration,  HTV-20,  400  Seventh 
Street  SW.,  room  3400,  Washington,  DC. 
20590. 

Proposed  Operational  Tests 

The  information  below  further 
describes  the  operational  tests  needed  in 
the  identified  focus  areas.  It  is  the 
DOT'S  intention  to  fund  offers  in  these 
areas.  These  are  listed  in  order  of  the 
user  service  numbering  sequence 
identified  in  the  program  plan. 


1.  International  Border  Electronic 
Clearance  (Commercial  Vehicle 
Electronic  Clearance — User  Service  4. 1) 

An  operational  test  is  needed  to 
evaluate  strategies  to  facilitate  the 
movement  of  commercial  traffic  at 
highway  crossings  along  the  United 
States-Mexico  border.  This  test  would 
involve  the  development  of  electronic 
credentials  and  records  that  could  be 
used  to  automatically  verify  the  identity 
of  the  shipper,  and  the  nature  of  the 
cargo,  check  carrier  safety  and 
credential  records.  The  purpose  of  this 
test  is  to  extend  the  electronic  clearance 
concept  for  State  border  crossings  to  the 
Mexican  border  and  support  the  North 
American  Free  Trade  Agreement 
(NAFTA).  By  working  with  Mexico,  a 
more  efficient  traffic  flow  could  be 
provided  at  border  crossings  and  the 
deployment  of  technologies  in  this 
country  could  ultimately  prevent 
overweight,  unsafe,  or  improperly 
registered  vehicles  from  entering  the 
United  States. 

The  development  of  this  test,  while 
based  on  advanced  technologies,  will  be 
dependent  on  the  resolution  of  a 
number  of  legal,  technical,  and 
institutional  issues.  The  test  will  also 
have  to  address  specialized  enforcement 
and  cargo  issues  associated  with 
crossing  national  borders.  Automating 
the  international  border  crossing 
process  will  require  the  involvement 
and  cooperation  of  the  immigration  and 
customs  organizations  of  the  countries 
as  well  as  shippers,  carriers,  local 
officials  from  the  border  States  and 
provinces,  and  other  relevant  parties. 
While  the  general  framework  for  this 
concept  might  be  the  same  for  crossings 
along  the  border,  specific  system 
designs  will  have  to  accommodate  the 
variations  in  border  crossing,  laws,  and 
language. 

The  DOT  is  committed  to  accelerating 
testing  activities  in  the  area  of 
International  Border  Electronic 
Clearance  to  provide  early  deployment 
successes  in  support  of  the  NAFTA  and 
other  related  ITS  activities.  Proposals 
submitted  should  reflect  this 
commitment  with  realistic,  aggressive 
time  schedules  and  completion  dates. 

2.  Automated  Collision  Notification 
(Emergency  Notification  and  Personal 
Security^User  Service  5.1) 

An  operational  test  is  needed  to 
evaluate  the  improvements  in  safety  and 
efficiency  of  emergency  services  offered 
by  systems  that  provide  automatic 
notification  of  automobile  collisions.  In 
automobile  crashes  involving  life- 
threatening  injuries,  time  is  the  most 
critical  factor  in  saving  lives,  therefore. 
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rapid  notification  and  response  by 
Emergency  Medical  Service  (EMS) 
personnel  is  a  necessity. 

The  primary  goal  of  automatic 
collision  notification  is  to  reduce  these 
times  for  medical  assistance  in  those 
incidents  involving  serious  injury, 
where  the  occupants  of  the  vehicle  are 
incapacitated  and  unable  to  notify 
authorities  on  their  own. 

The  operational  test  will  include  an 
in-vehicle  colUsion  notification  system 
which  would  determine  that  a  serious 
collision  has  occurred,  and  then 
automatically  transmit  information 
about  the  occurrence  of  the  collision  to 
the  proper  authorities.  This  system" 
should  have  the  capability  to  accurately 
sense  vehicle  location,  to  sense  that  the 
vehicle  has  been  in  a  collision,  and 
ideally  to  provide  additional 
information  with  regard  to  the  severity 
of  the  coUision  and/or  likely  injuries.  A 
report  by  The  Johns  Hopkins  University 
Applied  Physics  Laboratory 
("Technology  Alternatives  for  an 
Automated  Collision  Notification 
System,"  January  1994,  publication  no. 
FS-94-008,  available  from  Mr.  Ray 
Yuan  at  (301) 953-6356) provides 
background  on  ahemative  technologies 
for  crash  sensing,  communicating  the 
crash  occurrence,  and  fixing  the 
position  of  a  crash. 

The  NHTSA  will  contract  with  an 
independent  party  who  is  not  a  member 
of  the  partnership  to  conduct  the 
independent  evaluation  of  this 
operational  test.  The  offeror,  however, 
should  address  those  selection  criteria 
(listed  below)  involving  scheduling, 
funding,  and  responsibilities  of 
members  of  the  partnership  in  the 
conduct  of  the  evaluation.  The  proposal 
should  also  discuss  how  the  partners 
will  address  the  protection  of  the  rights 
and  welfare  of  participants  as  spelled 
out  in  NHTSA  Order  700-1.  Persons 
wishing  to  obtain  a  copy  of  NHTSA 
Order  700-1  are  directed  to  the  NHTSA 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

3.  Intelligent  Cruise  Control 
(Longitudinal  Collision  Avoidance — 
User  Service  6.1) 

An  operational  test  is  needed  to 
evaluate  improvements  in  safety  offered 
by  Intelligent  Cruise  Control  (ICC) 
systems.  The  operational  test  should 
include  appropriate  number  of  vehicles 
with  an  in-vehicle  ICC  system  which 
would  control  vehicle  speed  and 
headway  and  should  not  require  active 
communications  from  other  vehicles  or 
roadside  equipment.  This  system 
should,  at  a  minimum,  have  the 
capability  to  sense  distance  and  relative 


velocity  of  other  vehicles,  accurately 
control  vehicle  speed  and  headway,  and 
to  disregard  vehicles  in  adjacent  lanes. 
The  primary  purpose  of  ICC  systems 
is  a  higher  level  of  convenience  than  is 
normally  offered  with  standard  cruise 
control,  however  these  systems  have  the 
potential  for  decreasing  the  number  and 
severity  of  rear  end  collisions.  The 
evaluation  will  address  both  aspects  of 
ICC.  The  proposal  should  discuss  how 
the  partners  will  address  the  protection 
of  the  rights  and  welfare  of  participants 
as  spelled  out  in  NHTSA  Order  700-1. 
Persons  wishing  to  obtain  a  copy  of 
NHTSA  Order  700-1  are  directed  to  the 
NHTSA  individual  named  above  under 
the  heading,  FOR  FURTHER  INFORMATION 
CONTACT, 

Proposed  Nontechnical  Activity  Areas 

The  operational  test  program  provides 
an  ideal  opportunity  to  assess  major 
institutional  and  legal  challenges 
inherent  in  implementing  ITS.  The  DOT 
is  interested  in  working  with  several  of 
the  selected  partnerships  to  evaluate 
new  approaches  that:  (1)  Speed  up  the 
process  for  executing  an  ITS  partnership 
agreement;  (2)  provide  for  innovative 
procurement  methods;  or  (3)  provide  for 
innovative  financing  strategies. 
Specifically,  the  DOT's  support  may 
include: 

•  Administrative  assistance  to 
facilitate  initial  cooperation  and 
communication  among  the  project 
participants  during  the  preagreement 
process.  The  intent  is  to  involve  all 
project  participants,  including 
contractors  and  subgrantees,  as  well  as 
contract,  technical,  and  legal  staff  of  the 
project  partners. 

•  Funding  assistance  to  State  and 
local  governments  to  conduct 
innovative  procurements  and  expedite 
the  procurement  process,  particularly 
for  complex,  highly  technical  systems, 
in  connection  with  the  test.  This 
assistance  may  include  development  of 
an  acquisition  plan,  preparing 
statements  of  work  and  other  contract    , 
documents. 

•  Funding  assistance  for  the  legal  and 
consulting  services  and  other  costs 
necessary  to  implement  new  funding 
approaches,  such  as  user  fees,  franchise 
fees,  or  use  of  venture  capital  to  leverage 
private  investment  in  ITS. 

Interested  offerors  are  requested  to 
indicate  their  willingness  to  participate 
in  any  of  these  initiatives  and  provide 
additional  information  to  support  the 
decision  for  selection. 

Evaluation 

Evaluation  is  an  integral  part  of  each 
operational  test  and  critical  to  the 
success  of  the  National  ITS  Program. 


The  DOT  Operational  Test  Evaluation 
Guidelines,  dated  November,  1993, 
provides  information  on  established 
guidelines  and  methodology  for  the 
evaluation  of  operational  tests.  Persons 
wishing  to  obtain  a  copy  of  the  DOT 
Operational  Tests  Evaluation  Guidelines 
are  directed  to  the  first  FHWA 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

The  evaluation  guidelines,  that  shall 
apply  to  all  operational  tests  funded  in 
whole  or  part  with  Federal  ITS  funds, 
are  as  follows: 

1.  Individual  operational  tests  will  be 
structured  within  and  have  objectives 
which  are  consistent  with  the  DOT'S 
Program  Plan  for  ITS.  This  will  guide 
the  development  of  the  evaluation  goals 
of  each  operational  test. 

2.  The  DOT  will  |>erform  the  role  of 
evaluation  coordinator  for  all 
operational  tests.  As  evaluation 
coordinator,  the  DOT  or  its  agent  will 
work  with  the  other  partners  in 
e.stablishing  individual  test  objectives, 
including  the  national,  as  well  as  local, 
goals  and  objectives  that  must  be 
addressed  during  the  evaluation:  in 
developing  the  overall  evaluation  plan 
and  the  detailed  experimental  design; 
and  in  conducting  the  actual  evaluation. 

3.  The  DOT  will  conduct  the 
evaluation  or  require  that  it  be 
conducted  by  an  independent  party  who 
is  not  a  member  of  the  partnership 
responsible  for  the  operational  test.  The 
DOT  reserves  the  right  to  conduct  any 
additional  evaluation  deemed  necessary 
to  satisfy  the  national  objectives  of  the 
ITS  Program.  Where  the  evaluation  is 
conducted  by  a  party  retained  by  the 
non-Federal  partners,  the  DOT  shall 
retain  approval  authority  to  ensure  the 
evaluation  is  acceptable  and  unbiased. 

4.  The  FTS  Partnership  Agreement  or 
other  documents  used  to  establish  the 
operational  test  and  fundir  , 
arrangements  between  the  COT  and  the 
other  partners  will  include  language  to 
require  that  an  evaluation  plan  be 
prepared  in  the  early  phases  of  the 
operational  test.  There  will  also  be 
language  in  all  the  agreements  that 
incorporates  the  provisions  of  these 
guidelines. 

5.  The  operational  test  funding  plan 
shall  separately  account  for  the 
evaluation  phase.  Funds  identified  for 
the  test  evaluation  shall  not  be  spent  for 
other  portions  of  the  operational  tests. 
The  DOT  shall  negotiate  with  the  other 
partners  during  the  initial  operational 
test  definition  to  ensure  an  adequate 
estimate  of  the  funding  necessary  to 
meet  the  national  evaluation  objectives. 

6.  Funding  to  proceed  with  detailed 
systems  design  and  implementation  for 
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the  operational  test  shall  not  normally 
be  provided  until  an  evaluation  plan  has 
been  approved  by  the  EKDT.  Subsequent 
approval  stages  will  be  specified  in  the 
ITS  Partnership  Agreement  to  ensure 
adequate  development  of  the  test  and  its 
evaluation.  Funding  for  each  test  may  be 
provided  incrementally  to  allow  for  the 
adequate  completion  of  each  of  the 
defined  milestones. 

7.  Nothing  in  these  guidelines  shall 
preclude  the  non-Federal  partners  from 
conducting  additional  evaluations  for 
their  specific  needs.  The  non-Federal 
partners  are  expected  to  be  involved  in 
specific  phases  of  the  evaluation.  At  a 
minimum,  the  non-Federal  partners  are 
expected  to  be  part  of  the  process  to 
develop  the  goals  and  objectives  of  the 
test  and  the  overall  evaluation  plan. 
These  partners  will  also  be  involved  in 
much  of  the  technical,  legal,  and 
institutional  data  collection,  archiving, 
and  reporting. 

8.  The  EKDT  reserves  the  right  to 
require  that  additional  data  be  collected 
and  made  available  to  allow  the  DOT  to 
make  comparative  analyses  with  similar 
functions  or  features  associated  with 
other  national  operational  tests. 

In  all  tests,  an  independent  and 
comprehensive  test  evaluation  must  be 
undertaken.  The  offer  should  indicate 
how  the  independent  evaluation  will  be 
accomplished  and  include  an  estimate 
of  the  evaluation  cost.  Once  the 
operational  test  project  is  underway,  the 
independent  evaluator  should  be 
brought  into  the  process  just  before  or, 
at  the  latest,  during  the  development  of 
the  detailed  evaluation  work  plan. 

Partnership 

An  ITS  operational  test  will  typically 
involve  a  carefully  crafted  partnership 
that  is  negotiated  among  Federal,  State, 
local,  private,  and  other  institutions.  A 
partner  is  an  entity  that  participates 
directly  in  the  preparation  of  the 
operational  test  offer  and  plays  a 
substantial  role  in  defining  the  scope  of 
the  operational  test,  technologies 
included,  and  financial  participation. 
Management  of  the  operational  tests, 
including  funding,  technical  and 
administrative  responsibilities,  is  shared 
among  the  partners  in  the  operational 
test.  Although  an  independent  evaluator 
is  not  considered  a  formal  member  of 
the  partnership,  the  offer  can  identify  a 
proposed  independent  evaluator. 

Potential  private  sector  partners  in 
ITS  operational  tests  are  encouraged. 


when  appropriate,  to  work  with 
appropriate  State  and  local 
transportation  agencies  or  other  public 
sector  organizations  in  the  preparation 
of  proposed  cooperative  ventures. 
Partners  are  also  strongly  encouraged  to 
seek  participation  from  certified 
Minority  Business  Enterprise  firms. 
Women  Business  Enterprise  firms. 
Disadvantaged  Business  Enterprise 
firms.  Historically  Black  Colleges  and 
Universities.  Hispanic  Serving 
Institutions,  and  other  minority 
colleges.  Offerors  are  also  encouraged  to 
seek  opportunities  that  provide  for  the 
use  of  existing  defense  and  space 
technologies  for  ITS  applications. 

Funding 

In  accordance  with  §  6058  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  Pub.  L.  102-240, 
105  Stat.  1914.  2194,  the  maximum 
share  of  an  operational  test  funded  fit)m 
Federal  funds,  including  ITS  funds, 
cannot  exceed  80  percent.  The 
remaining  20  percent  must  be  from  non- 
federally  derived  funding  sources  and 
must  consist  of  either  cash,  substantial 
equipment  contributions  which  are 
wholly  utilized  as  an  integral  part  of  the 
project,  or  personnel  services  dedicated 
full-time  to  operational  test  purposes  for 
a  substantial  period,  as  long  as  these 
staff  are  not  otherwise  supported  with 
Federal  funds.  The  non-federally 
derived  funding  may  come  &t>m  State, 
local  government,  or  private  sector 
partners.  In  an  ITS  partnership,  as  with 
other  DOT  cost-share  contracts,  it  is 
inappropriate  for  a  fee  or  profit  to  be 
included  in  the  proposed  budget.  This 
prohibition  on  the  inclusion  of  a  fee  or 
profit  applies  to  all  partners  to  the 
proposed  operational  test.  This  does  not 
prohibit  appropriate  fee  or  profit 
payments  to  vendors  or  othtrs  which 
may  provide  goods  or  services  to  the 
partnership.  For  example,  equipment 
vendors,  software  providers,  and 
entities  retained  for  comprehensive 
operational  test  evaluation  purposes 
would  not  be  subject  to  this  prohibition. 

The  DOT,  the  Comptroller  General  of 
the  U.S.,  and,  if  appropriate,  the  States 
have  the  right  to  access  all  documents 
pertaining  to  the  use  of  Federal  ITS 
funds  and  non-Federal  contributions. 
Non-Federal  partners  must  submit 
sufficient  documentation  during  final 
negotiations  and  on  a  regular  basis 
during  the  life  of  the  operational  test  to 
substantiate  the.se  costs.  This  includes 


items  such  as  direct  labor,  fringe 
benefits,  material  costs,  consultant 
costs,  subcontractor  costs,  and  travel 
costs. 

In  order  to  maximize  available 
Federal  ITS  dollars  and  be  consistent 
with  agency  policy,  prospective  partners 
are  encouraged  to  increase  their  cost 
share  to  50  percent.  Additional  funds 
provided  over  the  required  20  percent 
minimum  may  come  from  a  variety  of 
funding  sources  and  may  include  the 
value  of  federally-supported  projects 
directly  associated  with  the  ITS 
operational  test. 

Funding  levels  vary  significantly 
between  operational  tests  and  are 
primarily  based  on  size,  complexity, 
and  funding  commitment  by  each  of  the 
partners.  Federal  ITS  funding  for  the 
operational  tests  selected  from  the  open 
solicitation  in  FY  1993  and  FY  1994 
ranged  from  $200,000  to  $5.5  million, 
with  most  of  the  tests  falling  in  the  $1 
to  $2  million  range. 

Operational  Test  OfTer  Preparation 

An  offer  to  participate  in  the 
operational  test  program  should  contain 
sufficient  information  to  enable  an 
evaluation  of  the  offer  based  on  the 
selection  criteria  set  forth  below. 

The  offer  shall  not  exceed  50  pages  in 
length  including  title,  index,  tables, 
maps,  appendices,  abstracts,  and  other 
supporting  materials.  A  page  is  defined 
as  one  side  of  an  6Vz  by  il  inch  paper, 
with  a  type  font  no  smaller  than  12 
point.  Offers  greater  than  50  pages  will 
not  be  accepted.  Ten  copies  plus  an 
unbound  reproducible  copy  of  the  offer 
shall  be  submitted.  The  cover  sheet  or 
front  page  of  the  offer  should  include 
the  name,  address,  and  phone  number 
of  an  individual  to  whom 
correspondence  and  questions  about  the 
offer  may  be  directed. 

The  offer  should  contain  details 
regarding  the  operational  test  schedule 
and  budget.  The  schedule  should  show 
major  milestone  events  including 
evaluation  phases.  The  budget  should 
show  the  requested  Federal  ITS  funding 
and  proposed  partnership  match 
funding  (for  FY  1995  and  future  years) 
by  the  activities  shown  on  the  table 
below.  The  matching  funds  should  be 
further  divided  into  public  and  private 
contribution  amounts  on  the  table  as 
well  as  the  source  and  type  of 
contribution  described  in  the  proposal. 
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Activities 


Diersign 
Development 
Imptementation 
Operation/Maintenance 
Evaluation 
Project  Management 
Total 


I 


FY  1995  amount 


Federal  ITS 
funds 


Matctiing 
funds 


Total  amount 


Federal  ITS 
funds 


Matching 
funds 


Description  of  contribution 


PutJfic 


Private 


1 .  I  addition,  the  budget  should 
include  the  following: 

1.  Detailed  costs  for  the  major 
operational  test  components  such  as 
operational  test  management,  hardware 
and  software  design,  technical 
development  and  integration  of  project 
elements,  installation  and  start  up, 
operation  and  maintenance  for  the 
duration  of  the  evaluation,  data 
collection,  analysis  and  evaluation,  and 
reporting. 

2.  Summarized  costs  which  show  the 
value  of  the  resources  needed  for  fiscal 
year  (FY)  1995  as  well  as  future  years 
under  the  following  three  categories: 
Federal  ITS  funds,  other  public  funds, 
and  private  funds. 

Review  Process 

A  formal  review  process  has  been 
established  to  evaluate  responses  to  this 
notice  soliciting  participation  in  the  ITS 
operational  test  program.  The  Office  of 
Traffic  Management  and  ITS 
Applications,  ITS  Operational  Test 
Division,  of  the  FHWA  is  responsible  for 
coordinating  the  formal  review  and  . 
selection  with  representatives  from  the 
FHWA,  FTA,  NHTSA,  RSPA,  and  the 
Office  of  the  Secretary  of 
Transportation.  Representatives  ftom 
the  DOT  modal  administrations  with 
expertise  in  key  technological  or 
program  areas  will  serve  on  a  technical 
review  team(s).  The  technical  review 
team(s)  will  perform  a  detailed  review 
of  the  offer  based  on  requirements  of 
this  solicitation  and  the  following 
selection  criteria. 

Selection  Criteri«i 

The  selection  criteria  set  forth  below 
supersede  the  criteria  presented  in  the 
previous  operational  test  notices  dated 
May  8,  1992  (57  FR  19959),  July  20. 

1992  (57  FR  32047),  and  September  8, 

1993  (58  FR  47310). 

1.  Relationship  to  National  Program 

Tfie  Operational  Test  offer  of 
participation  shall: 

(a)  Directly  support  the  national  goals 
and  milestones  of  the  user  service  areas 
described  in  this  soliutation; 


(b)  Advance  the  development  and 
eventual  implementation  of  the 
proposed  technology  or  system. 
Demonstrate  that  there  is  an  acceptable 
basis  for  believing  that  the  technologies 
being  tested  will  ultimately  be 
successfully  deployed  or  implemented; 

(c)  Have  meaningful,  distinguishable 
features  involving  technical, 
institutional,  market,  or  other  important 
characteristics  which  have  not  been 
addressed  in  operational  tests  to  date. 
Operational  tests  should  not  replicate 
past  or  current  tests  unless  such 
replication  provides  a  significant 
contribution  to  advancing  the  ITS 
program; 

(d.)  Fit  within  a  logical  evolution  of 
the  ITS  program  and  supporting 
technology;  and 

(e)  Provide  an  approach  that  is 
technically  feasible  and  responsive  to 
the  requirements  of  the  user  service 
area. 

2.  Evaluation 

In  concert  with  the  evaluation 
guidelines  stated  earlier,  the    " 
Operational  Test  offer  of  participation 
shall: 

(a)  Identify  initial  evaluation  goals 
and  objectives  at  the  national  and  local 
level.  These  goals  and  objectives  should 
reflect  those  activities  required  to  move 
toward  the  national  goals  and 
milestones  outlined  in  the  "Department 
of  Transportation's  IVHS  Strategic 
Plan".  The  evaluation  goals  and 
objectives  should  address,  as  a 
minimum,  institutional  issues,  user 
acceptance,  system  benefits,  costs, 
performance  of  the  system,  and  impacts 
on  the  transportation  system,  including 
air  Duality; 

(bj  Provide  a  general  evaluation  work 
plan  that  outlines  the  scope  and  method 
of  evaluation  of  each  goal  and  objective 
and  an  assessment  of  the  opportunity  to 
collect  the  necessary  data  that  can 
answer  questions  of  both  local  and 
national  significance; 

(c)  Provide  for  selection  of  an 
independent  evaluator  to  ensure  an 
unbiased  evaluation  of  the  operational 
test.  The  evaluator's  responsibilities 
should  be  identified  in  the  offer;  and 


(d)  Provide  estimated  overall  costs  for 
conducting  the  evaluation.  The  costs  of 
data  collection  and  evaluation  should  be 
identified  as  separate  items. 

3.  Project  Management  and  Proposed 
Partnership 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Provide  an  overall  level  of 
confidence  that  the  test  will  be 
successfully  completed  by: 

(1)  Demonstrating  an  acceptable  level 
of  commitment,  management  capability, 
and  business  reliability  of  the  partnens. 

(2)  Demonstrating  that  there  is  a 
commflment  by  all  partners  to  a 
national  technology  sharing  effort  and  a 
willingness  to  dedicate  the  time  and 
effort  required  to  share  the  technical 
and  institutional  results  of  the  test  with 
others. 

(3)  Clearly  defining  the  roles  and 
responsibilities  of  the  principal  partners 
and  staff  and  demonstrating  that  they 
have  the  ability  to  perform  their 
assigned  responsibilities.  For  large  or 
complex  tests,  an  experienced  systems 
manager  to  support  the  project  is 
desirable. 

(b)  Provide  sufficient  background  to 
validate  the  accuracy  of  the  cost  and 
schedule  estimates  for  the  operational 
test; 

(c)  Minimize  any  potential  negative 
effects  of  the  test  and  demonstrate  an 
awareness  of  and  approach  for  dealing 
with  complicating  technical  or 
institutional  factors  which  might 
adversely  affect  the  test.  Innovative  or 
technically  challenging  ways  for  dealing 
with  these  factors  will  be  of  particular 
interest; 

(d)  Identity  the  proposed  agreements 
for  sharing  of  technology  developed 
under  this  operational  test;  and 

(e)  Identify  long  range  plans  tor  full 
scale  deployment  of  the  technologies 
when  the  operational  test  has  been 
successfully  completed. 

4.  Suitability  of  the  Test  Site,  Vehicle 
Fleet,  and  Infrastructure 

The  Operational  Test  oHer  or 
participation  shall: 
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(a)  Demonstrate  that  the  operational 
test  is  part  of  a  continuing,  ongoing 
transportation  management  program  or 
that  there  is  a  good  opportunity  for 
components  of  the  operational  test  to 
evolve  into  operational  systems  after  the 
testing  is  completed; 

(b)  Demonstrate  that  the  size  and 
characteristics  of  the  test  and  site  are 
adequate  for  meaningful  evaluation  of 
the  proposed  system  or  technology  and 
that  the  test  and  site  have  the 
operational  or  environmental 
characteristics  to  challenge  the 
performance,  reliability,  and  durability 
of  the  product  or  prototype  being 
evaluated; 

(c)  Ensure  that  local  public 
transportation  services  are  in  place  to 
provide  a  valid  market  test  of  the 
operational  test  technology  and  that  the 
local  public  transportation  providers  are 
interested  in  the  adoption  of  new 
technologies; 

(d)  Provide  the  opportunity  to 
evaluate  the  safety  and  air  quality 
benefits  of  systems  or  operations  where 
such  issues  are  important 
considerations;  and 

(e)  Ensure  adequate  records  to  support 
the  project  evaluation  with  regard  to 
operation,  reliability,  costs,  institutional 
issues,  and  maintenance  of  the  device  or 
system  being  tested. 

5.  Non-Federal  Partners '  Role 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Clearly  state  who  will  be  the 
principal  staff  dedicated  to  the 
operational  test  by  partner(s)  and 
indicate  the  .  nount  of  time  each  staff 
member  is  expected  to  devote  to  the 
test;  and 

(b)  Ensure  non-Federal  contributions 
shown  are  allowable  costs  according  to 
the  cost  principles  in  0MB  circulars  A- 
21,  A-87  or  A-122  or  48  CFR  Part  31, 
as  applicable  to  the  organization 
incurring  the  costs.  Cost  share 
arrangements  should  show  enough 
detail  to  determine  whether  the 
resources  being  committed  to  the 
potential  project  are  sufficient  to  ensure 
successful  completion.  Letters  from  all 
participants  committing  themselves  to 
the  project  and  specifically  stating  their 
financial  commitment  should  be 
included  with  the  offer. 

6.  Federal  Role 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Ctemonstrate  that  the  Federal 
government  role  in  the  operational  test 
is  consistent  with  the  Department's 
statutory  role  and  responsibilities; 

(b)  Provide  for  Federal  participation 
in  the  design  and  conduct  of  the  project 


evaluation  to  ensure  that  the  project  is 
independently  evaluated  on  a  national 
program  scale; 

(c)  Show  that  the  proposed  Federal 
ITS  contribution  to  the  operational  test 
is  consistent  with  the  agency's  ITS 
operational  lest  funding  policy  and 
appropriate  to  the  type  and  scope  of  the 
test; 

(d)  Demonstrate  that  Federal  ITS 
funds  are  not  being  used  when  regular 
Federal-aid,  State,  or  private  funds  can 
and  should  be  used  or  where  the 
primary  benefit  of  the  operational  test  is 
in  areas  of  private  sector  responsibility; 
and 

(e)  Demonstrate  that  Federal 
participation  in  the  proposed  test  is  an 
appropriate  use  of  the  Federal 
Government's  resources. 

Negotiation  and  Approval  Process 

Final  approval  and  announcement  of 
the  selected  offers  are  expected  to  take 
several  months  from  the  date  the  offers 
are  received.  For  those  offers  selected, 
the  lead  DOT  agency  will  begin 
negotiations  with  the  project  partners  to 
reach  mutually  agreeable  terms  for  an 
ITS  operational  test,  including  financial 
and  technical  issues.  The  negotiations 
will  result  in  a  funding  agreement  that 
documents  project  tasks,  roles  of 
partners,  a  budget,  and  a  schedule  for 
project  execution  and  evaluation.  The 
funding  agreement  between  the  DOT 
and  the  partnership  is  arranged  through 
one  non-federal  partner,  typically  a 
State  agency,  who  then  serves  as  the 
lead  for  all  funding  agreements  among 
the  partners.  Other  non-federal  partners, 
including  local  governments, 
universities,  and  the  private  sector, 
could  also  serve  as  lead. 

Only  upon  successful  completion  of 
these  negotiations  would  a  partnership 
be  formed.  The  funding  agreement 
considers  the  partners  of  an  operational 
test  to  be  independent  contracting 
parties,  and  not  business  partners  for 
the  purposes  of  sharing  profits  and 
losses. 

(Sees.  6051  through  6059,  Pub.  L.  102-240, 
105  Stat  1914,  2189-2195;  23  U.S.C.  315;  49 
CFR  1.48) 

Issued  on:  November  14, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
|FR  Doc.  94-28599  Filed  11-18-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Amendment  to  Notice  of  NHTSA 
Industry  Meetings 

This  notice  refers  back  to  the  Federal 
Register  Notice,  Vol.  59,  No.  217/ 
Thursday,  November  10, 1994,  Page 
56106.  Please  take  note,  the  Industry 
Meetings  referred  to  in  this  notice  have 
been  given  two  different  room  numbers. 
The  Industry  Meetings  on  December  20 
and  December  21, 1994  will  be  held  at 
the  Department  of  Transportation,  400 
7th  Street  SW.,  Washington,  DC  in 
Room  2230  not  4436-40. 

Issued:  November  15, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  94-28591  Filed  11-18-94;  8:45  am) 

BILUNG  COOE  4910-6»-M 


[Docket  No.  94-91 ;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1989  Toyota  Land 
Cruiser  Multi-Purpose  Passenger 
Vehicles  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1989 
Toyota  Land  Cruiser  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1989  Toyota  Land 
Cruiser  MPV  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  21, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 


SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of-being 
readily  altered  to  conform  to  all 
applicflble  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1989  Toyota  Land  Cruiser  MPVs  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1989  Toyota  Land  Cruiser  MPV  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manutacturer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-US.  certified  1989 
Toyota  Land  Cruiser  MPV  to  its  U.S. 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  int^ided  to 
demonstrate  that  the  non-U.S.  certified 
1989  Toyota  Land  Cruiser  MPV,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 


being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1989  Toyota  Land 
Cruiser  MPV  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 

*.,  103  Defrosting  and  Defogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses.  107 
Reflecting  Surfaces,  113  Hood  Latch 
Systems,  116  Brake  Fluid.  119  New 
.  Pneumatic  Tires  for  Vehicles  Other 
Than  Passenger  Cars,  124  Accelerator 
Control  Systems.  201  Occupant 
Protection  in  Interior  Impact,  203 
Impact  Protection  for  the  Driver  From 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  S\^tems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  219  Windshield 
Zone  Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  a.ssemblies. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  miiror,  which  is  convex  but 
lacks  the  required  warning  statement. 
Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lode  assembly. 
Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 


Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
Installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  claims  that  the 
non-U.S.  certified  1989  Toyota  Land 
Cruiser  MjPV  is  equipped  with  occupant 
restraints  at  each  designated  seating 
position  that  are  identical  to  those 
found  in  its  U.S.  certified  counterpart. 
These  consist  of  combination  lap 
shoulder  belts  which  adjust  by  means  of 
an  automatic  locking  retractor  in  the 
two  front  seating  positions  and  in  the 
two  outboard  rear  seating  positions  and 
a  lap  belt  that  adjusts  by  means  of  a 
manual  adjusting  device  in  the  rear 
center  seating  position. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  hiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  S.W.,- 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  aaUiority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  aod 
(bj(l):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  1, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  94-28652  Filed  11-18-94;  8:45  am) 
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[Docket  No.  94-102;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1994  Porsche  911 
Carrera  2-Door  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994 
Porsche  911  Carrera  2-door  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1994  Porsche  911 
Carrera  2-door  passenger  car  that  was 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  21, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW..  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the.United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  Sates,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  -  nd  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 


NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  5^3.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1994  Porsche  911 
Carrera  2-door  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  J.K.  believes 
is  substantially  similar  is  the  1994 
Porsche  911  Carrera  2-door  passenger 
car  that  was  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  its  manufacturer 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1994 
Porsche  911  Carrera  2-door  passenger 
car  to  its  U.S.  certified  counterpart,  and 
found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1994  Porsche  911 
Carrera  2-door  passenger  car,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  itsU.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1994  Porsche  911 
Carrera  2-door  passenger  car  is  identical 
to  its  U.S.  certified  counterpart  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence  (*  *  *.,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems.  116  Brake  Fluid.  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 


Discs  and  Hubcaps,  212  Windshield 
Retention,  214  Side  Door  Strength,  216 
Roof  Crush  Resistance,  219  Windshield 
Zone  Intrusion,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1994  Porsche  911 
Carrera  2-door  passenger  car  complies 
with  the  Bumper  Standard  found  in  49 
CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarkers;  (b)  installation  of 
U.S.-model  taillamp  assemblies  which 
incorporate  rear  sidemarkers;  (c) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 
Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of  a 
knee  bolster  to  augment  the  vehicle's  air 
bag  based  passive  restraint  system, 
which  otherwise  conforms  to  the 
standard.  The  petitioner  claims  that  the 
manual  lap  and  shoulder  belts  installed 
on  the  vehicle  bear  the  same  part 
number  as  U.S.-model  components. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street  SW., 
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Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
mdicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(l)(A]  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  15, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[PR  Doc.  94-28653  Filed  11-18-94;  8:45  am) 
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[Docket  No.  04-101;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1991  Toyota  L^nd 
Cruiser  Multi-Purpose  Passenger 
Vehicles  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991 
Toyota  Land  Cruiser  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1991  Toyota  Land 
Cruiser  MPV  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  21, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  MFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 


SUPPt.EMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1991  Toyota  Land  Cruiser  MPVs  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1991  Toyota  Land  Cruiser  MPV  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  is  carefully 
compared  the  non-U.S.  certified  1991 
Toyota  Land  Cruiser  MPV  to  its  U.S. 
certified  counterpart,  and  foimd  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1991  Toyota  Land  Cruiser  MPV,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 


being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991  Toyota  Land 
Cruiser  MPV  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *.,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces.  113  Hood  Latch 
Systems,  116  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps.  212 
Windshield  Retention,  219  Windshield 
Zone  Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays: 

(a)  Substitution  of  a  lens  marked 
"Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp; 

(b)  Installation  of  a  seat  belt  warning 
lamp; 

(c)  Recalibration  of  the  speedometer/ 
odometer  from  kilometers  to  miles  per 
hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 

(a)  Installation  of  U.S.-model 
headlamp  assemblies  which  incorporate 
sealed  beam  headlamps; 

(b)  Installation  of  U.S.-model  front 
and  rear  sidemarker/reflector 
assemblies; 

(c)  Installation  of  U.S.-model  taillamp 
assemblies. 

Standard  No.  Ill  Rearview  Mirror. 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 
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Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  Other  Than  Passenger 
Cars:  instaUatioa  of  a  tire  information 
placard. 

Standard  Na  208  Occupant  Crash 
Protection: 

(a)  Installation  of  a  U.S.-modei  seat 
belt  in  the  driver's  position,  or  a  belt 
webbing  actuated  microswitch  inside 
the  driver's  seat  belt  retractor; 

(b)  Installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer. 

Tim  petitioner  claims  that  the  non-U  S. 
certified  1991  Toyota  Land  Cruiser  MPV 
is  equipped  with  occupaift  restraints  at 
each  designated  seating  position  that  are 
identical  to  those  found  in  its  U.S. 
certified  counterpart  These  consist  of 
combination  lap  shoulder  belts  which 
adjust  by  means  of  an  automatic  locking 
retractor  in  the  two  front  seating 
positions  and  in  the  two  outboard  rear 
seating  positions  and  a  lap  belt  that 
adjusts  by  means  of  a  manual  adjusting 
device  in  the  rear  center  seating 
position. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  ftiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109. 400  Seventh  Street.  SW.. 
Washington  IX]  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Kegister  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (aKDfA)  and 
(?))(! );  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  Nomattet  15. 1994. 
William  A.  Boehly, 

Associate  AdtwDistfotor  for  Enforcement. 
IFR  Doc  94-28654  Filed  11-18-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 


Customs  Service 
[T.D.  »«-t1] 

User  Fee  Protests 

AGENCY:  U.&  Customs  Service: 
E)epartment  of  the  Treasury. 
ACTIOM:  Notice. 

SUMMARY:  The  Customs  Service  is 
providing  guidance  to  the  public  on 
procedures  which  should  be  followed 
when  filing  protests  concerning  the 
calculation,  collection  and  demand  for 
payment  for  user  fees  and  other  issues. 
This  notice  is  intended  to  clarify 
procedures  whidi  should  be  followed 
by  parties  filing  protests  and  provide 
information  on  the  treatment  Customs 
will  give  protests  once  they  have  been 
received. 

FOR  FUftTHER  INFOMMTtOM  CONTACT: 
David  Kahne,  Program  Manage,  User 
Fee  Task  Force.  U.S.  Customs  Service 
(202) 927-0159. 

SUPPLEMENTARY  INFORMATION:  At  the 
present  time,  there  exists  a  certain  level 
of  confusion  regarding  the  filing  and 
processing  of  protests  concerning  the 
calculation,  collection  and  demand  for 
payment  resulting  from  audit  findings  of 
Consolidated  Omnibus  Budget 
Reconciliation  Act  (COBRA)  user  fees, 
the  Merchandise  Processing  Fee  (MPF), 
and  the  Harbor  N4aintenance  Fees 
(HMF).  Protests  concerning  these  user 
fees  are  being  received  at  various 
Customs  locations  throughout  the 
United  States,  and  requests  for  guidance 
have  been  recei\'ed  hom  the  public  and 
Customs  field  managers  as  to  where 
these  fwotests  ^tould  be  filed  and  how 
Customs  will  process  them. 

Customs  intends  to  amend  Part  174  of 
Title  19,  Code  of  Federal  Regulations,  to 
provide  specific  procediires  for  the 
filing  of  user  fie»Velated  protests.  In  the 
meantime,  this  notice  is  published  to 
provide  flexibility  in  the  filing  of 
protests,  accommodate  the  pniblic's 
desire  for  local  accountability,  and 
provide  guidance  as  to  Customs 
preference  regarding  where  protests 
should  be  filed.  In  addition.  Customs 
seeks  to  comply  with  the  Court  of 
International  Trade  decision  rendered  in 
Norfolk  and  Western  Baihvay  Co.  v. 
United  States,  et  ai.  CIT  Slip  Op.  94- 
16  (Feb.  1, 1994).  which  held  that 


fee-related  protests  may  be  filed,  in 
accordance  with  §  24.73,  Customs 
Regulations  (19  CFR  24.73)  at  Customs 
headquarters.  Accordingly,  while 
Customs  will  continue  to  accept  user 
fee-related  protests  at  headquarters. 
Customs  feels  it  serves  the  convenience 
of  the  public  as  well  as  that  of  the 
government  to  sbow  a  level  of  flexibility 
on  this  issue  and  also  accept  protests 
filed  in  locations  more  convenient  to  the 
public.  To  this  end.  it  is  suggested  that 
the  guidelines  below  be  followed. 

I.  Protests  Concerning  the 
Constitutionality  of  the  Harbor 
Maintenance  Fee  on  Exports 
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A.  Place  of  Filing 

Protests  concerning  the 
constitutionality  of  the  Harbor 
Maintenance  Fee  (HMF)  on  exports 
should  be  sent  to  the  U.S.  Customs 
Service,  National  Finance  Center,  at  the 
following  address:  Director,  National 
Finance  Center.  U.S  Customs  Service.- 
6026  Lakeside  Blvd.,  Indianapolis,  IN 
46278,  Attn:  Revenue  Branch,  HMF 
Protest  Team. 

Only  protests  which  specifically 
concern  the  constftutionaHty  of  the  HMF 
should  be  sent  to  this  address.  HMF 
protests  which  do  not  coiuxm  the 
constitutionality  of  the  fee,  and  protests 
relating  to  user  fees  other  than  the  HMF, 
are  not  covered  by  this  procedure.  See 
below  for  additional  guidance. 

B.  Form  of  Protests 

HMF  constitutionality  protests  may  be 
filed  on  Customs  Form  19,  or  in  letter 
form,  or  in  the  form  of  statements  of 
protest  affixed  or  appended  to  Customs 
Form  349.  Quarterly  Summary  Report. 
Each  protest  should  reference  an 
Employer  Identification  Number  (EIN), 
Internal  Revenue  Service  (IRS)  number. 
Customs-assigned  number,  or  Social 
Security  Number  (SSN). 

C.  Time  of  Filing 

Pretests  which  concern  the 
constitutionality  of  the  HMF  on  exports 
should  be  filed  in  accordance  with  19 
U.S.C.  1514  within  90  days  afier  the 
date  on  which  each  quarterly  payment 
is  due. 

HMF  payments  are  due  within  31 
days  following  the  end  of  each  calendar 
quarter. 

Example:  A  protest  filed  for  the 
calendarquarter  ending  March  31 
would  be  due  no  later  than  July  30  (end 
of  quarter  March  31;  HMF  payment  due 
within  31  6ay%:  do  later  than  May  1; 
protest  due  within  90  days  of  payment 
date:,  no  later  thoaluly  3Q1. 


D.  Level  of  Specificity 

User  fee-related  protests  should  be  of 
a  level  of  specificity  and  detail 
equivalent  to  that  required  by  §  174.13, 
Customs  Regulations  (19  CFR  174.13). 
Details  of  the  circumstances 
surrounding  the  calculation,  collection, 
or  demands  for  payment,  as  well  as 
amounts  of  fees  due  and  dates  paid, 
should  be  included. 

Protests  received  by  the  Customs 
Service  which  do  not  conform  to  the 
required  level  of  specificity  will  be 
considered  incomplete,  and  notices  will 
be  sent  to  protestants  which  describe 
the  additional  information  required. 
Such  protests  will  be  held  until  30  days 
following  the  date  of  the  notice  that  the 
protest  is  incomplete,  or  until  expiration 
of  the  90-day  period  within  which  such 
protests  may  be  filed  (90  days  from  the 
dates  that  the  fee  payments  are  due), 
whichever  is  longer.  During  this  time, 
protestants  may  submit  the  additional 
information.  If  the  requested  additional 
information  is  not  received  prior  to  the 
expiration  of  this  period,  protests  will 
be  denied  on  the  grounds  that  they  are 
incomplete. 

11.  Other  User  Fee-Related  Protests, 
Including  Other  HMF  Protests 

A.  Place  of  Filing 

1.  Protests  of  user  fee  collections, 
calculations  or  demands  for  payment: 

a.  Such  protests  should  be  filed  with 
the  district  director  of  the  district  in 
which  the  protested  fee  collections, 
calculations,  or  demands  for  payment 
took  place,  or 

b.  The  Director,  National  Finance 
Center  (NFC),  if  the  protest  concerns  an 
action  initiated  by  the  NFC. 

2.  Protests  of  demands  for  payment 
for  non-  or  underpayment  of  fees 
resulting  ftt)m  audits  conducted  by  the 
U.S.  Government  should  be  filed  with 
the  district  director  from  whom  the 
notice  of  audit  findings  was  received. 
The  notice  will  contain  instructions  for 
the  filing  of  protests. 

B.  Form  of  Protests 

User  fee-related  protests  may  be  filed 
on  Customs  Form  19,  or  in  letter  form. 
Each  protest  should  reference  an 
Employer  Identification  Number  (EIN), 
Internal  Revenue  Service  (IRS)  number. 
Customs-assigned  number,  or  Social 
Security  Number  (SSN). 

C.  Time  of  Filing 

1.  Protests  of  user  fee  collections  or 
calculations  shall  be  filed  in  accordance 
wiih  19  U.S.C.  1514  within  90  days  after 
the  date  on  which  the  first  notice  of  the 
collection  or  calculation  is  mailed,  or 


within  90  days  of  liquidation  or 
reliquidation,  if  applicable. 

2.  Protests  of  demands  for  payment 
resulting  from  findings  by  auditors  of 
the  U.S.  Government  of  non-  or 
underpayment  of  user  fees  should  be 
filed  in  accordance  with  19  U.S.C.  1514 
within  90  days  after  the  date  of  mailing 
of  the  demand  for  payment,  or  within  90 
days  of  liquidation  or  reliquidation,  if 
applicable. 

D.  Level  of  Specificity 

User  fee-related  protests  should  be  of 
a  level  of  specificity  and  detail 
equivalent  to  that  required  by  §  174.13, 
Customs  Regulations  (19  CFR  174.13). 
Details  of  the  circumstances 
surrounding  the  calculation,  collection, 
or  demands  for  payment,  as  well  as 
amounts  of  fees  due  and  dates  paid, 
should  be  included. 

Protests  received  by  the  Customs 
Service  which  do  not  conform  to  the 
required  level  of  specificity  will  be 
considered  incomplete,  and  notices  will 
be  sent  to  protestants  which  describe 
the  additional  information  required. 
Such  protests  will  be  held  until  30  days 
following  the  date  of  the  notice  that  the 
protest  is  incomplete,  or  until  expiration 
of  the  90-day  period  within  which  such 
protests  may  be  filed  (90  days  from  the 
dates  that  the  fee  payments  are  due), 
whichever  is  longer.  During  this  time, 
protestants  may  submit  the  additional 
information.  If  this  information  is  not 
received  prior  to  the  expiration  of  this 
period,  protests  will  be  denied  on  the 
grounds  that  they  are  incomplete. 

E.  Applications  for  Further  Review 

Applications  for  further  review 
(AFRs)  should  be  filed  with  the  same 
Customs  manager  (district  director  or 
Director,  NFC)  with  whom  a  user  fee 
protest  would  be  filed.  AFRs  should  be 
filed  within  the  same  time  period 
permitted  for  the  filing  of  protests,  i.e. 
within  90  days  after  the  date  on  which 
the  first  notice  of  the  collection  or 
calculation  is  mailed,  or  within  90  days 
of  liquidation  or  reliquidation,  if 
applicable. 

If  a  decision  is  made  to  deny  a  protest 
in  whole  or  in  part,  copies  of  the  AFR 
and  the  protest  will  be  forwarded  by  the 
Customs  manager  directly  to  the  Office 
of  Regulations  and  Rulings  for  review. 

HI.  Protests  Already  Filed 

User  fee-related  protests  of  all  types 
which  have  already  been  received  by 
the  Customs  Service  wall  be  dealt  with 
in  accordance  with  the  procedures 
outlined  above,  regardless  of  where  they 
were  originally  filed.  Timeliness  of 
protests  already  received  will  be 
determined  by  the  dates  on  which  they 


were  received  by  the  offices  to  which 
they  were  originally  sent. 

Approved:  November  15, 1994. 
Samuel  H.  Banks, 

Assistant  Commissioner,  Commercial 
Operations. 

(PR  Doc.  94-28588  Filed  11-18-94;  8:45  ami 
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Bureau  of  the  Public  Debt 

Privacy  Act  of  1974:  Altered  System  of 
Records 

AGENCY:  Bureau  of  the  Public  Debt. 
Treasury. 

ACTION:  Notice  of  Altered  System  of 
Records. 


SUMMARY;  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the  Bureau 
of  the  Public  Debt  gives  notice  of  an 
altered  Privacy  Act  system  of  records. 
Personnel  and  Administrative 
Records— Treasury/BPD  .001.  In 
addition,  one  existing  system  of  records, 
Treasury/USSBD  .001,  will  be  removed 
from  Treasury's  inventory  of  Privacy 
Act  systems  of  records  when  this  altered 
notice  is  effective. 

DATES:  Comments  must  be  received  no 
later  than  December  21, 1994.  The 
proposed  system  of  records  will  be 
effective  January  3, 1995,  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Comments  should  be  sent  to 
the  Disclosure  Office,  Bureau  of  the 
Public  Debt,  Room  553,  E  Street 
Building,  Washington,  DC  20239-0001. 
Comments  will  be  made  available  for 
inspection  and  copying  in  the  Treasury 
Department  Library.  An  appointment  for 
inspecting  the  comments  can  be  made 
by  contacting  the  Library  at  (202)  622- 
0980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Bennett,  Disclosure  Office, 
Bureau  of  the  Public  Debt,  Room  553.  E 
Street  Building.  Washington.  DC  20239- 
0001;  Telephone  (202)  219-3307. 
SUPPLEMENTARY  INFORMATION:  This 

report  is  to  give  notice  of  an  altered 
Bureau  of  the  Public  Debt  system  of 
records  entitled,  "Persoimel  and 
Administrative  Records — Treasur>/BPD 
.001,"  which  is  subject  to  the  Privacy 
Act  of  1974,  5  U.S.C.  552a. 

The  Bureau  of  the  Public  Debt  is 
amending  its  present  system  of  ref;ords 
covering  personnel  and  administrative 
records  for  the  following  reasons: 

(1)  To  cover  categories  of  records 
added  by  new  programs.  An  example  is 
records  covered  by  the  Family  Medical 
and  Leave  Act  of  1993.  Where  records 
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are  coveted  by  another  system  of 
records,  such  as  an  Office  of  Personnel 
Management  govemmentwide  system, 
those  records  are  not  covered  here.  An 
example  is  Official  Personnel  Folders. 

(2)  To  more  fullv  describe  locations  at 
which  records  are  maintained. 

(3)  To  show  additional  categories  of 
individuals  covered  by  the  system  of 
records. 

(4)  To  show  new  and  amended 
routine  uses. 

(5)  To  show  additional  categories  of 
sources  of  records. 

(6)  To  incorporate  another  system  of 
records.  The  Savings  Bonds  Division 
has  now  been  merged  with  the  Bureau 
of  the  Public  Debt.  The  Savings  Bonds 
Division  is  no  longer  a  separate 
Treasury  compwnent.  Therefore,  system 
of  records  Treasury/USSBD  .001. 
Savings  Bonds  Employee  Records 
System,  is  being  incorporated  into  the 
Bureau  of  the  Public  Debt  system  of 
records  Treasury /BPD  .001.  Personnel 
and  Administrative  Records.  In 
accordance  with  OMB  Circular  A-13G. 
Treasury/USSBD  .001  will  be  deleted 
from  the  Treasury  Department's 
inventory  of  systems  of  records.  The 
notice  forTreasur>/USSBD  .001  was  last 
published  at  57  FR  14134  dated  April 
17, 1992. 

(7)  To  reflect  the  consolidation  of 
Bureau  of  the  Public  Debt  personnel  and 
administrative  offices  and  the  shifting  of 
most  of  these  types  of  records  to 
Parkersburg.  West  Virginia. 

This  system  of  records  is  limited  to 
those  records  Public  Debt  needs  to 
function  in  an  efficient  manner  and 
does  not  cover  those  records  reported 
under  another  system  of  records  notice. 
The  altered  system  of  records  report, 
as  required  by  5  U.S.C  552a(r)  of  the 
Privacy  Act.  has  been  submitted  to  the 
Committee  as  Government  Operations 
of  the  Hou.se  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  1  to  OMB  Circular  A-130. 
Federal  Agency  Responsibilities  for 
Maintaining  Records  About  bidividuals, 
dated  |uly  IS,  1994. 

The  Privacy  Act  system  of  records 
notice  Treasury/USSBD  .001.  Savings 
Bonds  Employee  Records  System,  is 
removed. 

The  proposed  altered  system  of 
records  Treasury/BPD  .001.  Personnel 
and  Administrative  Records,  is 
published  in  its  entirety  below. 


Dated:  November  14. 1994. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (AdininistTation). 

Treasury/BPD  .001 

SYSTEM  name: 

Personnel  and  Administrative 
Records— Treasury/BPD. 

SYSTBM  LOCATKNl: 

Records  are  maintained  at  the 
following  Bureau  of  the  Public  Debt 
locations:  200  Third  Street,  Parkersburg, 
WV  25106;  Park  Center,  90  Park  Center. 
Parkersburg,  WV  26101;  H.J.  Hintgen 
Building,  2nd  and  Avery  Streets, 
Parkersburg.  WV  26102;  999  E  Street 
N\V.,  Wa.shington,  DC  20239;  30O-13th 
Street  SW.,  Washington,  DC  20239;  and 
800  K  Street  NW.,  Washington,  DC 
20226.  Copies  of  some  documents  have 
been  duplicated  for  maintenance  by 
supervisors  for  employees  or  programs 
under  their  supervision.  These 
duplicates  are  also  covered  by  this 
system  of  records. 

CATEOOmES  Of  INOIVn>UALS  COVERED  BY  THE 
SYSTEM: 

Records  cover  present  and  former 
employees,  applicants  for  employment, 
contractors,  vendors,  and  visitors. 


CATEGOWES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
categories  of  records.  This  system  of 
records  is  limited  to  those  records 
Public  Debt  needs  to  function  in  an 
efficient  manner  and  does  not  cover 
those  records  reported  under  another 
system  of  records  notice. 

(A)  Personnel  Records:  it)  Employee 
and  Labor  Relations  Records.  These 
records  relate  to  disciplinary  and 
adverse  actions,  leave  and  hours  of 
duty,  alternate  work  schedules. 
standards  of  conduct  and  ethics 
programs,  indebtedness,  employee 
suitabihty  and  security  determinations, 
grievances,  performance  problems, 
bargaining  unit  matters,  Federal  labor 
relations  issues,  relocation  notices,  and 
outside  employment. 

(2)  Employment  and  Classification 
Records.  These  records  relate  to 
recruitment;  placement;  merit 
pron^.otion;  special  hiring  programs, 
including  Summer  Employment. 
Veterans  Readjustment.  Gireer 
Development  tor  Lower  Level 
Employees  (CADE).  Co-operative 
Education;  position  classification  and 
management;  special  areas  of  pay 
administration,  including  grade  and  pay 
retention,  premium  pay.  scheduling  of 
work,  and  performance  management 
and  recognitioD. 

(3)  Employee  Development  and 
Services  Records.  These  records  relate  to 


Public  Debt's  training  and  employee 
development  programs,  performance 
management  programs,  incentive 
awards,  and  benefits  and  retirement 
programs. 

(4)  Personnel/Payroll  Systems 
Records.  These  records  relate  to 
personnel  and  payroll  actions, 
insurance,  worker's  and  unemployment 
compensation,  employee  orientation, 
retirement,  accident  reports,  and 
consolidation  of  personnel/ program 
efforts  among  offices. 

(5)  Equal  Employment  Opportunity 
Records.  These  are  records  of  informal 
EEO  complaints  and  discussions  which 
have  not  reached  the  level  of  formal 
complaints.  After  30  days  these  records 
are  destroyed  or  irxiorporated  in  a 
formal  complaint  file.  Formal 
complaints  are  handled  by  the  Treasury 
Department's  Regional  Complaints 
Center.  Copies  of  formal  complaint 
documents  are  sometimes  maintained 
by  Public  Debt's  EEO  Office. 

(B)  Administrative  Records:  (1) 
Administrative  Services  Records.  These 
records  relate  to  administrative  support 
functions  including  motor  vehicle 
operation,  safety,  access  to  exterior  and 
interior  areas,  contract  guard  records, 
offense/incident  reports,  accident 
reports,  and  security  determinations. 

(2)  Procurement  Records.  These 
records  relate  to  contractors/vendors  if 
they  are  individuals;  purchase  card 
holders,  including  the  name  and  credit 
card  number  for  employees  who  hold 
Government-use  cards;  procurement 
integrity  certificates,  containing 
certifications  by  procurement  officials 
that  they  are  familiar  with  the  Federal 
Procurement  Policy  Act. 

(3)  Financial  Management  Records. 
These  records  relate  to  travel  by 
employees  and  account  information  for 
vendors  and  contractors  who  are 
indi\idual.s. 

(4)  Retiree  Mailing,  Records.  These 
records  contain  the  name  and  address 
furnished  by  Public  Debt  retirees 
requesting  mailings  of  newsletters  and 
other  special  mailings. 
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AUTHOWTY  FOR  MAJNTEMANCE  OF  THE  SYSTEM: 

5  use.  301;  31  U.S.C  321. 

purposes: 

These  records  are  collected  and 
maintained  to  document  various  aspects 
of  a  person's  employment  with  the 
Bureau  of  the  Public  Debt  and  to  assure 
the  orderly  processing  of  administrative 
actions  within  the  Bureau. 


ROUTINE  uses  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  WCtUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  disclosed  as  a 
routine  use  to; 

(1)  The  Office  of  Personnel 
Management,  the  Merit  Systems 
Protection  Board,  the  Equal 
Employment  Opportunity  Commission, 
and  the  Federal  Labor  Relations 
Authority  upon  authorized  request; 

(2)  Other  Federal,  State,  or  local 
agencies,  such  as  a  State  employment 
compensation  board  or  housing 
administration  agency,  so  that  the 
agency  iT\?y  adjudicate  an  individual's 
eligibility  for  a  benefit,  or  liability  in 
such  matters  as  child  support; 

(3)  Creditors,  potential  creditors, 
landlords,  and  potential  landlords  when 
they  request  employment  data  or  salary 
information  for  purposes  of  processing 
the  employee's  loan,  mortgage,  or 
apartment  rental  application  (when 
information  is  requested  by  telephone, 
only  verification  of  Information 
supplied  by  the  caller  will  be  provided); 

(4)  Next-of-kin,  voluntary  guardians, 
and  other  representative  or  successor  in 
interest  of  a  deceased  or  incapacitated 
employee  or  former  employee; 

(5)  Unions  recognized  as  exclusive 
bargaining  representatives  under  5 
U.S.C.  chapter  71,  arbitrators,  and  other 
parties  responsible  for  the 
administration  of  the  Federal  labor- 
management  program  if  needed  in  the 
performance  of  their  authorized  duties; 

(6)  Private  creditors  for  the  purpose  of 
garnishing  wages  of  an  employee  if  a 
debt  has  been  reduced  to  a  judgment; 

(7)  Authorized  Federal  and  non- 
Federal  entities  for  use  in  approved 
computer  matching  efforts,  limited  to 
those  data  elements  considered 
necessary  in  making  a  determination  of 
eligibility  under  particular  benefit 
programs  administered  by  those 
agencies  or  entities,  to  improve  program 
integrity,  and  to  collect  debts  and  other 
monies  owed  to  those  agencies  or 
entities  or  to  the  Bureau  of  the  Public 
Debt; 

(8)  Contractors  of  the  Bureau  for  the 
purpose  of  processing  personnel  and 
administrative  records; 

(9)  Other  Federal,  State,  or  local 
agencies  in  connection  with  the  hiring 
or  retention  of  an  individual,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
issuance  of  a  license,  contract,  grant,  or 
other  benefit; 

(10)  Congressional  offices  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 


(11)  Other  Federal  agencies  to  effect 
salary  or  administrative  offset  for  the 
purpose  of  collecting  a  debt,  except  that 
addresses  obtained  from  the  bitemal 
Revenue  Service  shall  not  be  disclosed 
to  other  agencies; 

(12)  Consumer  repwrting  agencies, 
including  mailing  addresses  obtained 
from  the  Internal  Revenue  Service  to 
obtain  credit  reports; 

(13)  Debt  collection  agencies, 
including  mailing  addresses  obtained 
from  the  Internal  Revenue  Service,  for 
debt  collection  services; 

(14)  Appropriate  Federal,  State,  local, 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation; 

(15)  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena; 

(16)  Third  parties  during  the  course  of 
an  investigation  to  the  extent  necessary 
to  obtain  information  i>ertinent  to  the 
investigation. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Debtor  information  is  also  furnished, 
in  accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982,  to  consumer  reporting  agencies 
to  encourage  repavment  of  an  overdue 
debt. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file- 
folders,  on  lists  and  forms,  microform, 
and  electronic  media. 

retrievability: 
By  name  or  social  security  number. 

SAFEGUARDS: 

These  records  are  maintained  in 
controlled  access  areas.  Identification 
cards  are  verified  to  ensure  that  only 
authorized  personnel  are  presen*. 
Electronic  records  are  protected  by   " 
restricted  access  procedures,  including 
the  use  of  passwords  and  sign-on 
protocols  which  are  periodically 
changed.  Only  employees  whose  official 
duties  require  access  are  allowed  to 
view,  administer,  and  control  these 


records.  Copies  of  records  maintained 
on  computer  have  the  same  limited 
access  as  paper  records. 

RETENTION  AND  DiSPOSAU 

Records  are  maintained  in  accordance 
with  National  Archives  and  Records 
Administration  retention  schedules. 
Paper  and  microform  records  ready  for 
disposal  are  destroyed  by  shredding  or 
burning.  Records  in  electronic  media  are 
electronically  erased  using  accepted 
techniques. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Personnel  Records:  Director,  Division 
of  Personnel  Management,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 

Equal  Employment  Opportunity 
Records:  Equal  Employ^nent 
Opportunity  Manager.  200  Third  Street. 
Parkersburg.  WV  26106-1328. 

Administrative  Services  Records: 
Director,  Administrative  Services 
Division,  200  Third  Street,  ParkersburB 
WV  26106-1328. 

Procurement  Records:  Director, 
Division  of  Procurement,  200  Third 
Street.  Parkersburg.  WV  26106-1328. 

Financial  Management,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 

Retiree  Mailing  Records:  Director, 
Division  of  Data  Services,  200  Third 
Street,  Parkersburg,  WV  26106-1328 

NOTIFICATICN  PROCEDURE: 

Individuals  may  submit  their  requests 
for  determination  of  whether  the  system 
contains  records  about  them  or  for 
access  to  records  as  provided  under 
"Records  Access  Procedures."  Requests 
must  be  made  in  compliance  with  the 
applicable  regulations  (31  CFR  part  1, 
subpart  C).  Requests  which  do  not 
comply  fully  with  these  procedures  may 
result  in  noncompliance  with  the 
request,  but  will  be  answered  to  the 
extent  possible. 

RECORD  ACCESS  PROCEDURES: 

(1)  A  request  for  access  to  records 
must  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  If  the  individual  is 
seeking  access  in  person,  identity  may 
be  established  by  the  presentation  of  a 
single  official  document  bearing  the 
individual's  photograph  or  by  the 
pre.sentation  of  two  items  of 
identification  without  the  photograph 
but  showing  a  name  and  signature.  If  the 
individual  is  seeking  access  by  mail, 
identity  may  be  established  by 
presenting  a  signature,  address,  and  one 
other  identifier  such  as  a  photocopy  of 
an  official  document  bearing  the 
individual's  signature.  The  Bureau  of 
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the  Public  Debt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 

(2)  The  request  should  be  submitted 
to  the  appropriate  office  as  shown  under 
"System  Managers  and  Addresses" 
above.  The  request  must  state  whether 
the  requester  wishes  to  be  notified  that 
the  record  exists  or  desires  to  inspect  or 
obtain  a  copy  of  the  record.  If  a  copy  of 
the  record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
documents  in  accordance  with  31  CFR 
1.26(d)(2)(ii). 

CONTESTmO  RECORD  PROCEDURES: 

(1)  A  request  by  an  individual 
contesting  the  content  of  records  or  for 
correction  of  records  must  be  in  writing, 
signed  by  the  individual  involved, 
identify  the  system  of  records,  and 
clearly  state  that  the  request  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  request  is  made  in  person,  identity 
may  be  established  by  the  presentation 
of  a  single  official  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signature.  If  the  request  is  made  by  mail, 
identity  may  be  established  by  the 
presentation  of  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy 
of  an  official  document  bearing  the 
individual's  signature.  The  Bureau  of 
the  Public  Debt  reserves  the  right  to 


require  additional  verification  of  an 
individual's  identity. 

(2)  The  initial  request  should  be 
submitted  to  the  appropriate  office  as 
shown  under  "System  Managers  and 
Addresses"  above. 

(3)  The  request  should  specify:  (a)  The 
dates  of  records  in  question,  (b)  the 
specific  records  alleged  to  be  incorrect, 
(c)  the  correction  requested,  and  (d)  the 
reasons. 

(4)  The  request  must  include  available 
evidencfe  in  support  of  the  request. 

Appeals  from  an  Initial  Denial  of  a 
Request  for  Correction  of  Records: 

(1)  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  individual  is  making  an  appeal  in 
person,  identity  may  be  established  by 
the  presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  showing  a  name  and 
signature.  If  the  individual  is  making  an 
appeal  by  mail,  identity  may  be 
established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau  of 
the  Public  Debt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 


(2)  Appellate  determinations  will  be 
made  by  the  Commissioner  of  the  Public 
Debt  or  the  delegate  of  such  officer. 
Appeals  should  be  addressed  to,  or 
delivered  personally  to:  Chief  Counsel, 
Bureau  of  the  Public  Debt,  999  E  Street 
NW..  Room  503,  Washington,  DC 
20239-0001  (or  as  otherwise  provided 
for  in  the  applicable  appendix  to  31  CFR 
part  1,  subpart  C).  within  35  days  of  the 
individual's  receipt  of  the  initial  denial 
of  the  requested  correction. 

(3)  An  appeal  must  be  marked 
"Privacy  Act  Amendment  Appeal"  and 
specify:  (a)  The  records  to  which  the 
appeal  relates,  (b)  the  date  of  the  initial 
request  made  for  correction  of  the 
records,  and  (c)  the  date  the  initial 
denial  of  the  request  for  correction  was 
received. 

(4)  An  appeal  must  also  specify  the 
reasons  for  the  requester's  disagreement 
with  the  initial  denial  of  correction  and 
must  include  any  applicable  supporting 
evidence. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  the  subject  of  the  record, 
authorized  representatives,  supervisors, 
employers,  medical  personnel,  other 
employees,  other  Federal,  State,  or  local 
agencies,  and  commercial  entities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  94-28673  Filed  11-18-94;  8:45  am) 
BU.UNG  CODE  48l(M0-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Matter  To  Be  Withdrawn  From 
Consideration  at  an  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  wiH  be  withdrawn 
from  the  agenda  for  consideration  at  the 
open  meeting  of  the  Board  of  Directors 
of  the  Federal  Deposit  Insurance 
Corporation  scheduled  to  be  held  at 
10:00  a.m.  on  Tuesday,  November  22, 
1994,  in  the  Board  Room  on  the  sixth 
floor  of  the  FDIC  Building  located  at 
5  50-1 7th  Street,  N.W.,  Washington,  DC: 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  330  of  the  Corporation's 
rules  and  regulations,  entitled  "Deposit 
Insurance  Coverage,"  which  (1)  require  that 
certain  written  disclosures  be  made  by 
insured  depository  institutions  to  employee 
benefit  plan  depositors  in  certain  situations 
in  order  to  reduce  the  uncertainty  about 
whether  such  accounts  are  eligible  for  "pass- 
through"  depwsit  insurance  coverage  and  to 
provide  a  timely  disclosure  to  such 
depositors  when  such  coverage  no  longer  is 
available;  and  (2)  make  two  technical 
amendments  to  Part  330  involving  the 
insurance  rules  for  joint  accounts  and  the 
accounts  for  which  an  insured  depository 
institution  is  acting  as  a  fiduciary. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  989-6757. 

Dated:  November  17,  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
(FR  Doc.  94-28851  Filed  11-17-94;  3:14  pml 
BtLUNC  COOe  •714-01-M 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  November  7, 1994, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  observation  its 
meeting  scheduled  for  December  5, 
1994,  in  Tampa,  Florida.  The  members 
will  consider  1)  an  incentive 


compensation  program;  and  2)  the 
Postal  Rate  Commission's  Decision  in 
Docket  No.  R94-1. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Dyhrkopp,  Mackie,  Pace,  Setrakian  and 
Winters;  Postmaster  General  Runyon, 
Deputy  Postmaster  General  CoughUn, 
Secretary  to  the  Board  Harris,  and 
General  Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552(c)(2)  and  (3)  of  Title  5, 
United  States  Code,  and  section  7.3(b) 
and  (c)  of  Title  39,  Code  of  Federal 
Regulations,  this  portion  of  the  meeting 
is  exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b)l  because 
it  is  likely  to  disclose  1)  internal 
personnel  practices;  and  2)  information 
in  connection  with  proceedings  under 
Chapter  36  of  Title  39,  United  States 
Code  (having  to  do  with  postal 
ratemaking,  mail  classification  and 
changes  in  postal  services),  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(4)  of  Title  39,  United 
States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
the  discussion  of  Docket  No.  R94-1  is 
exempt  because  it  is  likely  to 
specifically  concern  participation  of  the 
Postal  Service  in  a  civil  action  or 
proceeding  involving  a  determination 
on  the  record  after  opportunity  for  a 
hearing. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(2).  (3)  and  (10)  of  Title  5,  United 
States  Code;  section  410(c)(4)  of  Title 
39,  United  States  Code;  and  section 
7.3(b).  (c)  and  (j)  of  Title  39,  Code  of 
Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
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Secretary  of  the  Board,  David  F.  Harris, 

at  (202) 268-4800. 

David  F.  Harris, 

Secretary. 

IFR  Doc.  94-28811  Filed  11-17  3:16  pm| 

BILLING  COOE  7710-12-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  |To  Be 

Published]. 

STATUS:  Closed  meetings. 

PLACEr450  Fifth  Street.  N.W., 

Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  To  Be 

Published. 

CHANGE  IN  THE  MEETING:  Cancellation/ 
Time  Change. 

The  closed  meeting  scheduled  for 
Thursday,  November  17, 1994.  at  3:30 
p.m..  was  cancelled.  The  time  for  the 
closed  meeting  scheduled  for  Tuesday, 
November  22,  1994.  at  10:00  a.m.,  has 
been  changed  to  Tuesday,  November  22. 
1994,  at  9:30  a.m. 

Commissioner  Wallman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to^scertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Djted:  November  16, 1994. 
lonathan  G.  Katz, 
Si-c-ctary. 

IFR  Doc.  94-28812  Filed  11-17-94;  3:17  pm| 
BILUItG  COOE  801(M>1-M 

UNITED  STATES  INSTITUTE  OF  PEACE 

DATE/TIME:  Friday,  December  2, 1994, 
9:15  a.m.-l:00p.m. 
LOCATION:  Auditorium,  National 
Education  Association,  1201  16th  Street, 
NW.,  Washington,  DC  20005. 
STATUS:  [Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  Slates 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Public  Law  98-525. 
AGENDA:  Approval  of  Minutes  of  the 
Sixty-seventh  Meeting  of  the  Board  of 
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Directors;  Chainnan's  Report;  Dated:  November  17, 1994. 

President's  Report;  General  Issues;  Grant  Charles  E.  Nelson, 

and  Fellowship  Approvals.  Vice  President,  United  States  Institute  of 

Pgocg 

contact:  Mr  Gregory  McCarthy,  [fr  Doc.  94-28751  Filed  11-17-94: 10:12 

Director,  Public  Affairs  and  Information,  ^^^^ 

Telephone:  (202)  457-1700.  ^^^  ^^  ^3^^^ 
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■  "his  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)llshed  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  50-93] 

Foreign-Trade  Zone  21 -Dorchester 
County,  South  Carolina;  Application 
for  Expansion;  Amendment  of 
Application 

Correction 

In  notice  document  94-27916 
appearing  on  page  56034,  in  the  issue  of 
Thursday,  November  10, 1994,  make  the 
following  correction: 

On  page  56034,  in  the  second  column, 
in  the  fourth  paragraph,  after  the  word 
"until"  insert  "December  27, 1994." 

BILUNO  CODE  1SOS-01-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[Docket  No.  85N-0214] 
RIN  0905-AB63 

Abbreviated  New  Drug  Application 
Regulations;  Patent  and  Exclusivity 
Provisions 

Correction 

In  rule  document  94-24052  beginning 
on  page  50338,  in  the  issue  of  Monday, 


October  3, 1994,  make  the  following 
correction: 

§314.50    [Connoted] 

On  page  50361,  in  the  second  column, 
in  §  314.50  (B),  in  the  second  line  from 
the  bottom,  "505  (b)"  should  read 
"505(b)". 

BILLING  CODE  1S0S41-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  900 

[Docket  No.  93N— 0351] 

Quality  Standards  and  Certification 
Requirements  for  Mammography 
Facilities 

Correction 

In  rule  document  94-24354  beginning 
on  page  49808  in  the  issue  of  Friday, 
September  30, 1994,  make  the  following 
corrections: 

1.  On  page  49811,  under  the  heading 
Paperwork  Reduction  Act  of  1980,  in 

the  first  table,  "Estimated  Annual 
Burden  for  Reporting,"  the  citation  "21 
CFR  900.18"  and  the  associated  footnote 
1  should  be  moved  to  appear 
immediately  below  the  first  citation,  "21 
CFR  900.11(b)(2)." 

2.  On  the  same  page,  under  the  same 
heading,  in  the  second  table,  "Estimated 
Annual  Burden  for  Recordkeeping,"  the 
citation  "21  CFR  900.18"  and  the 
associated  footnote  1  should  be  moved 
to  appear  immediately  below  the  second 
citation,  "21  CFR  900.12(e)(2)." 

BILLING  CODE  1$06-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

RIN0905-ZA80 

Program  Annoucement  and  Proposed 
Funding  Preference  for  Centers  of 
Excellence  in  Minority  Health 
Professions  Education-Fiscal  Year 
1995 

Correction 

In  notice  document  94-26997 
beginning  on  page  54617  in  the  issue  of 
Tuesday,  November  1, 1994,  make  the 
following  correction: 

On  page  54619,  in  the  first  column, 
under  the  heading  Additional 
Information,  in  the  first  paragraph, 
"November  1, 1994"  should  read 
"December  1. 1994". 

BILUNG  COOE  ISOS-OI-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  67 

[Docket  No.  27890;  Amendment  No.  67-15] 
RIN  2120-AF42 

Medical  Standards  and  Certification 

Correction 

In  rule  document  94-22207  beginning 
on  page  46706,  in  the  issue  of  Friday, 
September  9, 1994,  make  the  following 
correction: 

§67.25    [Corrected] 

On  page  46708,  in  the  second  column, 
in  §  67.25  (b),  in  the  eighth  line,  "an" 
should  read  "and". 

BILUNG  CODE  1$OS41-0 
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DEPARTMENT  OF  EDUCATION 

Research  in  Education  of  Individuals 
With  Disat>iiities  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Final  Priorities. 

SUMMARY:  The  Secretary  announces  final 
priorities  for  the  Research  in  Education 
of  Individuals  with  Disabilities  Program. 
The  Secretary  may  use  these  priorities 
in  Fiscal  Year  1995  and  subsequent 
years.  The  Secretary  takes  this  action  to 
focus  Federal  assistance  on  identified 
needs  to  improve  outcomes  for  children 
with  disabilities.  The  final  priorities  are 
intended  to  ensure  wide  and  effective 
use  of  program  funds. 
EFFECTIVE  DATE:  These  priorities  take 
effect  on  December  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
name,  address,  and  telephone  number  of 
the  person  at  the  Department  to  contact 
for  information  on  each  specific  priority 
is  listed  under  that  priority. 
SUPPLEMENTARY  INFORMATION:  The 
Research  in  Education  of  Individuals 
with  Disabilities  Program,  authorized  by 
Part  E  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1441-1443),  provides  support:  (1)  To 
advance  and  improve  the  knowledge 
base  and  improve  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services — 
including  professionals  in  regular 
education  environments — to  provide 
children  with  disabilities  effective 
instruction  and  enable  them  to 
successfully  learn;  and  (2)  for  research 
and  related  purposes,  surveys  or 
demonstrations  relating  to  physical 
education  or  recreation,  including 
therapeutic  recreation,  for  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

On  August  1, 1994,  the  Secretary- 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (59  FR  39232-39234). 

These  final  priorities  support  the 
National  Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

The  publication  of  these  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  and  the 
(piality  of  the  applications  received. 
Iiirther,  FY  1995  priorities  could  be 


affected  by  enactment  of  legislation 
reauthorizing  these  programs. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  six  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  imder  the  applicable 
statutory  authority — are  not  addressed. 

Priority — Examining  Alternatives  for 
Outcome  Assessment  for  Children  With 
Disabilities 

Comment:  One  commenter  suggested 
that  the  development  of  new  assessment 
instruments  should  be  accompanied  by 
checks  for  reliability  and  validity. 

Discussion:  The  purpose  of  the 
priority  is  to  support  research  projects, 
not  instrument  development.  The 
Secretary  believes  that  the  priority  as 
written  allows  applicants  to  address 
technical  characteristics  such  as 
reliability  and  validity  among  the 
possible  research  issues  to  be  studied. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  old  definitions  of  technical 
adequacy  might  be  inappropriate  for 
alternative  forms  of  assessment. 

Discussion:  The  priority  as  written 
does  not  specify  what  technical  criteria 
should  be  applied  to  alternative 
assessments,  but  raises  this  question  as 
one  possible  research  issue.  The 
Secretary  prefers  that  applicants  be 
given  flexibility  to  propose  the  technical 
criteria  to  be  applied  to  alternative 
assessments. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  Issue  4  "Including  students  with 
disabilities  in  general  assessments"  be 
expanded  to  include  other  forms  of 
diversity  such  as  cultural  and  racial 
backgrounds. 

Discussion:  As  written,  the  priority's 
focus  on  students  with  disabilities  is 
consistent  with  the  authorizing  statute. 
Applicants  may  add  other  forms  of 
diversity  to  this  focus  as  appropriate  for 
their  particular  research  issues. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  encouragement  be  given  to 
collaboration  of  State  and  local 
educational  agencies  and  universities. 

Discussion:  The  organizations 
specified  by  the  commenter  are  all 


eligible  applicants  imder  this  program. 
Collaboration  may  or  may  not  be 
appropriate  for  the  type  of  research 
proposed.  Applicants  may  develop 
collaborative  arrangements  as 
appropriate  for  their  proposed  program 
of  research. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  research  issues  listed  in  the 
priority  be  expanded  to  include  issues 
focused  specifically  on  accoimtability 
and  issues  related  to  professional  skill 
and  knowledge.  Another  commenter 
suggested  that  the  list  be  expanded  to 
include  the  issue  of  comparability  of 
measures  across  different  patterns  of 
age,  race,  ethnicity,  language,  and 
migration  status. 

Discussion:  The  priority  as  written 
supports  research  on  issues  related  to 
"outcome  assessment  and/or  outcomes- 
based  accountability  for  students  with 
disabilities"  that  "include,  but  are  not 
limited  to"  the  issues  listed  in  the 
priority.  The  list  is  intended  to  be 
illustrative  and  not  exhaustive,  and  to 
include  a  range  of  assessment  and 
accountability  issues  without  being 
excessively  complex  and  prescriptive. 
Applicants  m.ay  certainly  address 
important  research  issues  which  are  not 
included  on  this  list. 

Changes:  None. 

Priority — Studying  Models  That  Bridge 
the  Gap  Between  Research  and  Practice 

Comment:  One  commenter  suggested 
that  applicants  should  not  be  limited  to 
the  specific  models  mentioned  in  the 
background  section  and  should  be 
allowed  to  add  or  create  models. 

Discussion:  The  Secretary  agrees  that 
applicants  should  be  allowed  to  add  or 
create  models.  The  models  mentioned 
in  the  background  section  were  meant 
only  to  serve  as  examples  of  the  range 
of  models.  Applicants  may  study  other 
existing  models,  such  as  teacher 
networking  models,  or  use  models  they 
have  created. 

Changes;  The  Secretary  has  clarified 
the  priority  by  revising  the  first  two 
paragraphs  imder  the  "Priority"  section 
so  as  to  give  applicants  the  option  of 
creating  models. 

Comment:  One  commenter  cited  the 
priority  as  extremely  important  in 
making  the  final  step  between  research 
findings  and  practice  if  research  is  to 
have  meaning  for  students  and  teachers. 
The  commenter  suggested  that  the 
model  testing  involve  a  teacher  training 
component  in  how  to  interpret  and 
translate  research  findings  into  practice. 

Discussion:  The  Secretary  believes 
that  the  priority  as  written  provides  the 
potential  to  bridge  the  gap  between 
research  and  practice  and  at  the  same 
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time  allows  applicants  the  flexibility  to 
srfect  or  create  a  model  -with  such  a 
training  t»mponent. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  Department  require  applicants 
to  develop  approaches  that  use  a  broad 
body  of  content/strategies  that  inform 
both  special  and  regular  education.  The 
commesitBr  also  suggested  that  the 
applicant  be  required  to  present  the 
research  supporting  the  effectiveness  of 
the  content  to  be  implemented  and  the 
rationale  for  site  selection.  It  was  further 
suggested  that  the  term  "model"  was 
not  appropriate  because  it  suggested 
something  standardized  rather  than  an 
approach  that  could  be  "*  *  *  adapted 
and  implemented  to  fit  particular 
situations." 

Discussion:  The  Secretary  agrees  that 
the  approaches  should  be  broad  enough 
that  they  have  potential  implications  for 
both  special  and  general  education.  In 
fact,  some  of  the  models  used  as 
examples  in  the  priority  as  written  are 
based  in  regular  education.  The 
Secretary  agrees  that  applicants  should 
present  the  research  literature 
supporting  the  effectiveness  of  the 
chosen  approach  and  justify  study  sites, 
and  notes  that  the  selection  criteria 
included  in  the  application  package 
address  these  issues.  Fiulher.  judging 
the  effectiveness  of  the  implemented 
model  is  already  a  requirement  of  the 
priority.  The  Secretary  believes  that  any 
further  requirements  would  make  the 
priority  unnecessarily  prescriptive. 

Regarding  the  commenters  concern  on 
tlie  use  of  the  terra  "model",  for  the 
purpose  of  this  priority,  the  term 
"model"  is  meant  in  its  more  generic 
sense  of  a  design  or  approach,  thus 
allowing  the  applicant  flexibility  in 
selecting  and  implementing  a 
knowledge  utilization  model. 

Changes:  None. 

Priority — Student-Initiated  Research 
Projects 

Comment:  One  commenter  stated  that 
those  working  in  classrooms  are  asking 
questions  of  immediate  importance  and 
suggested  that  this  priority  be  modified 
to  'Teacher-Initiated  Research 
Projects". 

IXscussion:  Tlie  Secretary  agrees  that 
teachers  are  deserving  of  support,  but 
notes  that  they  are  eligible  to  apply 
through  their  local  educational  agencies 
for  awards  under  the  Research  in 
Education  of  Individuals  with 
Disabilities  Program.  The  Secretary 
believes  that  the  priority  as  written  is  an 
important  vehicle  for  attracting. 
promoting,  and  supporting  potential 
new  researchers  on  disability  issues  and 
is  consistent  with  the  student-initiated 


priority  in  the  regulations  at  34  CFR 
324.H)tc). 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  competitive 
preference  for  students  who  are 
members  of  groups  that  have  been 
underrepresented  in  the  field  of  special 
education  research  be  limited  to  a 
maximimi  of  25%  of  the  awards  made 
within  the  competition.  The  commenter 
recommended  a  cap  so  that  all  eligible 
students  believe  the  probabilities  for 
competing  are  sufficient  to  warrant  the 
investment  in  preparing  a  proposaL 

Discussion:  TTie  Secretary  believes 
that  the  priority  as  written,  while 
encouraging  applications  fi-om  members 
of  imderrepresented  groups  in  special 
education  research,  does  not 
significantly  discourage  applications 
fix>m  other  applicants.  There  is  no  intent 
in  this  priority  to  set  aside  a  certain 
number  or  percentage  of  awards  for 
applicants  meeting  the  competitive 
preference. 

Changes:  None. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  any  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  these  competitions  only 
applications  that  meet  any  one  of  these 
absolute  priorities: 

Absolute  Priority  1 — Examining 
Alternatives  /or  Outcome  Assessment 
forChildrennith  Disabilities 

Background 

Many  students  with  disabilities  are 
currently  excluded  from  national.  State, 
and  local  outcome  assessments  and 
outcomes-based  accountability  systems. 
This  exclusion  has  the  effect  of 
weakening  educational  accountability, 
limiting  educational  opportuinities  for 
students  with  disabilities,  and  denying 
these  students  the  potential  benefits  of 
educational  reforms. 

This  problem  is  addressed  in  new 
Federal  legislation,  'The  Goals  2000: 
Educate  America  Act."  (Public  Law 
103-227.  March  31, 1994).  Section  220 
of  this  Act  supports  development  and 
evaluation  of  State  assessments  aligned 
with  State  educational  standards,  with  a 
portion  of  the  funds  reserved  for 
developing  assessments  for  students 
with  disabilities.  Section  1015  calls  for 
"a  comprehensive  study  of  the  incltision 
of  children  with  disabilities  in  school 
reform  activities  assisted  under  •  *  • 
(the  Act)."  This  study  is  to  include 
"*  •  *  a  review  of  the  adequacy  of 
assessments  and  measures  used  to  gauge 
progress  towards  meeting  *  *  • 


[education  goals  and  standards],  and  an 
examination  of  other  methods  or 
accommodations  necessary  or  desirable 
to  collect  data  on  the  educational 
progress  of  children  with  disabilities, 
and  the  costs  of  such  methods  and 
accommodations  *  *  •".  To  support 
and  complement  such  efforts,  further 
research  is  needed  on  a  variety  of 
technical  and  implementation  issues. 

Priority 

The  Assistant  Secretary  establishes  an 
absolute  priority  for  research  projects 
that— 

(a)  Pursue  systematic  programs  of 
applied  research  focusing  on  onr  or 
more  issues  related  to  outcome 
assessment  and/or  outcomes-based 
accountability  for  students  with 
disabilities.  These  issues  include,  but 
are  not  limited  to: 

(1)  Testing  accommodations  and 
adaptations.  When  adaptations  and 
accommodations  are  made  to  permit 
students  with  disabilities  to  participate 
in  outcome  assessments,  how  are  the 
technical  characteristics  of  the 
assessments  affected?  How  can  the 
results  be  interpreted?  To  what  degree 
can  these  scores  be  aggregated  with 
nonadapted  assessments?  What  are  the 
best  methods  for  selecting  appropriate 
accommodations  and  adaptations?  How 
can  testing  accommodations  be  related 
to  instructional  accommodations? 

(2)  Alternative  assessments.  When 
alternative  assessments  (such  as 
performance  assessments  or  portfolio 
asseswnents)  are  provided  for  students 
with  disabilities,  how  can  these 
assessments  be  compared  with 
conventional  assessments?  What 
technical  criteria  can  appropriately  be 
apphed  to  these  assessments  when  used 
with  students  with  disabilities? 

(3)  Development  of  assessments.  How 
can  general  educational  assessments  be 
developed  to  be  more  inclusive  for 
students  with  disabilities?  How  can 
problematic  items  and  item  formats  be 
identified?  How  can  students  with 
disabilities  be  adequately  represented  in 
test  development  and  validation 
samples?  What  are  the  efJects  when  tests 
developed  for  general  populations  are 
administered  to  students  with 
disabilities? 

(4)  Including  students  with  disabilities 
in  general  assessments.  How  should 
decisions  be  made  and  documented  to 
include  or  exclude  students  with 
disabilities  in  general  educational 
assessments  or  alternative  assessments? 
What  factors  influence  these  decisions? 

(5)  Standards  and  outcomes.  How  can 
standards  and  outcomes  be  developed 
for  diverse  populations?  How  can  their 
appropriateness  be  judged? 
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(6)  System  development.  How  can 
assessment  and  accountability  systems 
be  developed  with  the  range  and 
flexibility  to  accommodate  diverse 
student  populations?  How  can 
accountability  and  individualization 
both  be  maintained? 

(7)  Basic  concepts  and  principles. 
How  can  basic  concepts  and  principles 
in  assessment  be  revised  to  reflect  new 
approaches  to  assessment  and  new  roles 
and  challenges  in  outcome  assessment 
for  diverse  populations? 

(b)  Produce  and  disseminate 
information  that  can  be  applied  in 
educational  programs,  as  well  as  in 
subsequent  research;  and 

(c)  Coordinate  their  activities,  as 
appropriate,  with  the  Center  to  Support 
the  Achievement  of  World  Class 
Outcomes  for  Students  with  Disabihties, 
and  with  other  related  projects  funded 
under  The  Goals  2000:  Educate  America 
Act. 

A  project  must  budget  for  two  trips 
annually  to  Washington,  D.C.,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  and  collaborate  with  the  project 
officer  of  the  Office  of  Special  Education 
Programs  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  to  discuss  findings  and  methods  of 
dissemination. 

For  Further  Information  Contact:  David 
Malouf,  U.S.  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Switzer 
Building,  Room  3521,  Washington,  D.C. 
20202-2641.  Telephone:  (202)  205-8111. 
Individuals  who  use  a  teleconmiunic4ions 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service  (FIRS)  at 
1-800-877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 

Absolute  Priority  2 — Studying  Models 
That  Bridge  the  Gap  Between  Research 
and  Practice 

Background 

Educational  research  most  often 
includes  the  following  phases:  (1) 
planning  and  preparation;  (2) 
information  gathering;  (3)  emalysis  and 
interpretation;  (4)  reporting  and 
dissemination;  and  (5)  use  of  findings. 
In  traditional  research  models,  the 
researcher  is  solely  or  primarily 
responsible  for  all  phases  but  the  last. 
Using  research  findings  is  seen  as  a  job 
for  the  practitioner.  However,  it  has 
been  observed  that  research  knowledge 
rarely  translates  directly  into  practice. 

In  recent  years,  a  variety  of  models 
have  been  developed  to  bridge  the  gap 
between  research  and  practice  by 
altering  the  roles  of  researchers  and 
practitioners  in  the  school  district  for 
one  or  more  phases  of  the  research.  In 
some  models  (e.g.,  interactive  research 


and  development,  teacher-researcher 
partnership  research)  researchers  and 
practitioners  collaborate  in  all  phases  of 
the  research  process.  Some  of  these 
models  include  parents  on  their  school- 
based  teams.  In  other  models, 
practitioners,  working  individually  (e.g., 
teacher  research  linkers)  or  in  groups 
(e.g.,  teacher  study  groups),  or  in  pairs 
(e.g..  peer  coaching)  interpret  extant 
research  to  understand  how  to  integrate 
research  into  practice.  In  some  models, 
teachers  conduct  research  (e.g.,  action 
research,  collegial  experimentation).  To 
date  there  have  been  few  systematic 
examinations  of  the  effectiveness  of   . 
these  models  to  improve  practice  in 
special  education. 

Priority 

The  Assistant  Secretary  establishes  an 
absolute  priority  for  research  projects  to 
implement  and  examine  a  model(s)  for 
using  research  knowledge  to  improve 
education  practice  and  outcomes  for 
children  with  disabilities. 

In  studying  a  model(s),  projects  must 
apply  methodologies  with  the  capacity 
to  judge  the  effectiveness  of  the 
model(s)  as  implemented  in  practice 
settings.  The  projects  must  identify  the 
knowledge  utilization  model(s)  to  be 
studied,  specify  the  components  of  the 
knowledge  utilization  model(s)  selected 
or  created,  the  supports  and  policies 
necessary  to  support  the  model(s),  both 
alterable  and  unalterable  factors 
affecting  practice  improvement,  and  the 
effect  of  the  model(s)  to  improve  the 
school  culture,  teacher  attitudes  and 
practices,  and  student  outcomes.  In 
judging  effectiveness,  the  projects  must 
address  improvements  for  researchers, 
practitioners,  and  children  and  youth 
with  disabilities. 

The  projects  must  report  their 
findings  in  a  manner  which  can  serve  as 
a  "blueprint"  for  practitioners  and 
researchers  in  other  school  districts  to 
implement  the  model  using  research 
knowledge  to  improve  practice  in 
special  education. 

A  project  must  budget  for  two  trips 
annually  to  Washington,  D.C,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  and  collaborate  with  the  project 
officer  of  the  Office  of  Special  Education 
Programs  and  the  other  projects  funded 
imder  this  priority,  to  share  information 
and  to  discuss  findings  and  methods  of 
dissemination. 

For  Further  Information  Contact:  Jane 
Hauser.  U.S.  Department  of  Education.  ' 
600  Independence  Avenue,  S.W., 
Switzer  Building,  Room  3521. 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-8126.  Individuals 
who  use  a  telecommunications  device 


for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Absolute  Priority  3— Student-Initiated 
Research  Projects 

This  priority  provides  support  for 
short-term  (up  to  12  months) 
postsecondary  student-initiated  research 
projects  focusing  on  special  education 
and  related  services  for  children  and 
youth  with  disabilities  and  early 
intervention  services  for  infants  and 
toddlers,  consistent  with  the  purposes 
of  the  program,  as  described  in  34  CFR 
324.1. 

Projects  must — 

(1)  Develop  research  skills  in 
postsecondary  students;  and 

(2)  Include  a  principal  investigator 
who  serves  as  a  mentor  to  the  student/ 
researcher  while  the  project  is  carried 
out  by  the  student. 

A  project  must  budget  for  a  trip  to 
Washington,  D.C.  for  the  annual  two- 
day  Research  Project  Directors'  meeting. 

Competitive  Priority:  Within  this 
absolute  priority  3,  the  Secretary,  under 
34  CFR  75.105(c)(2)(ii),  will  give 
preference  to  appUcations  that  meet  the 
following  competitive  priority.  An 
application  that  meets  this  competitive 
priority  would  be  selected  by  the 
Secretary  over  applications  of 
comparable  merit  that  do  not  meet  the 
priority: 

A  project  that  would  give  a  priority  to 
providing  support  for  postsecondary 
students  who  are  members  of  groups 
that  have  been  underrepresented  in  the 
field  of  special  education  research,  such 
as  members  of  racial  or  ethnic  minority 
groups  (e.g.  Black,  Hispanic,  American 
Indian,  Alaskan  Native.  Asian,  or  Pacific 
Islander),  and  individuals  with 
disabilities. 

For  Further  Information  Contact: 
Melville  J.  Appell.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Switzer  Building,  Room  3529, 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-8113.  Lidividuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Applicable  program  regulations:  34 
CFR  Part  324. 

Program  Authority:  20  U.S.C.  1441-1443. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.023.  Research  in  Education  of 
Individuals  with  Disabilities  Program). 


Dated:  November  15, 1994. 
ludith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.023] 

Research  in  Education  of  individuals 
With  Disabilities  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 


improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  in  regular  education 
environments — to  provide  children  with 
disabilities  effective  instruction  and 
enable  them  to  successfully  learn. 

This  notice  supports  the  National 
Education  Goals  by  improving 
imderstanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Eligible 
applicants  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 


agencies  and  nonprofit  private 

organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81.  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  324. 

Applications  Available:  12/21/94. 
Priorities: 

The  priorities  in  the  notice  of  final 
priorities  for  this  program,  as  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  apply  to  these  competitions. 


Research  in  Education  of  Individuals  With  Disabilities  Program 

[Application  notices  for  fiscal  year  1995] 


Title  and  CFDA  number 


Examining  Alternatives  for  Outcome  Assessment 
for  Ctiildren  With  Disabilities  (CFDA  84.023F). 

Studying  Models  That  Bridge  the  Gap  Between 
Research  and  Practice  (CFDA  84.023G). 

Student-Initiated  Research  Projects  (CFDA 
84.023B). 


Deadline 
for  trans- 
mittal of 
applica- 
tions 


2/24/95 
3/24/95 
2/24/95 


Available 
funds 


$700,000 
$700,000 
$180,000 


Estimated  size  of  awards 


$175,000  per  year'  

$140,000  for  the  first  year  i  „. 

$15,000  for  entire  project  period  * 


Estimated 

numl)er  of 

awards 


4 

5 

12 


Project  pe- 
riod in 
months 


Up  to  36. 
Up  to  48. 
Up  to  12. 


'  Amount  Hsted  is  the  estimated  funding  level  for  ttie  first  12  months  (year)  of  a  project  Multi-year  projects  are  Hkefy  to  be  level  funded  unless 
there  are  increases  in  costs  attributable  to  significant  changes  in  activity  level. 
2  Amount  listed  is  the  estimated  funding  level  for  ttie  entire  project  period  (up  to  12  months). 
NOTE:  The  Department  of  Education  is  not  bound  by  any  estimates  in  this  notice. 

! 

For  Technical  Information  Contact 

For  information  on  the  Examining 
Alternatives  for  Outcome  Assessment 
for  Children  with  Disabilities 
competition  (CFDA  84.023F)  please 
contact  David  Malouf,  U.S.  Department 
of  Education,  600  Independence 
Avenue,  SW.,  Switzer  Building,  Room 
3529,  Washington,  DC  20202-2641. 
Telephone:  (202)  205-8111.  For 
information  on  Studying  Models  that 
Bridge  the  Gap  Between  Research  and 
Practice  competition  "(CFDA  84.023G) 
please  contact  Jane  Hauser,  U.S. 
Department  of  Education,  600 
Independence,  SW.,  Switzer  Building, 
Room  3521,  Washington.  DC  20202- 
2641.  Telephone:  (202)  205-8126.  For 
information  on  the  Student-Initiated 
Research  Projects  competition  (CFDA 
84.023B)  please  contact  Melville  J. 
Appell.  U.S.  Department  of  Education. 
600  Independence  Avenue.  SW.. 


Switzer  Building,  Room  3529. 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-8113.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact 

Requests  for  applications  and  general 
information  should  be  addressed  to: 
Darlene  Crumblin,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Switzer  Building.  Room  3525, 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-8953.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 


p.m.  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Seni'er 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.5.C.  1441-1443. 

Dated:  November  15. 1994. 

ludith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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Interior 

Fish  and  Wildlife  Service 
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Migratory  Bird  Hunting;  Late  Seasons 
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Certain  Migratory  Game  Birds;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20 

RIN  1018-AA24 

Migratory  Bird  Hunting;  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  is  correcting  errors 
in  the  rule  prescribing  the  late  open 
season,  hunting  hours,  hunting  areas, 
and  daily  bag  and  possession  limits  for 
general  waterfowl  seasons  in  seven 
States  that  appeared  in  the  Federal 
Register  on  October  3, 1994  (59  FR 
50424). 

EFFECTIVE  DATE:  Effective  on  September 
30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt.  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildhfe  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240,  (703)  358- 
1714. 

SUPPtEMENTARY  INFORMATION:  In  the 
October  3, 1994,  Federal  Register  (59  FR 
50424),  the  Service  published  a  final 
rule  prescribing  the  late  open  season, 
hunting  hours,  hunting  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  and  certain  other 
migratory  bird  seasons  in  the 
conterminous  United  States.  The  rule 
contained  errors  in  the  waterfowl  season 
entries  for  Louisiana,  Minnesota, 
Montana,  North  Dakota,  Oklahoma, 
Kansas,  and  California,  which  are 
discussed  briefly  below  and  corrected 
by  this  notice. 


Public  comment  was  received  on  the 
proposed  rules  for  the  seasons  and 
limits  contemplated  herein.  These 
comments  were  addressed  in  the 
Federal  Register  dated  August  17. 1994 
(59  FR  42474)  and  September  27,  1994 
(59  FR  49304).  The  corrections  are 
typographical  in  nature  and  involve  no 
change  in  substance  in  the  contents  of 
the  prior  proposed  and  final  rules. 

PART  20— {AMENDED] 

The  following  corrections  are  made  in 
Migratory  Bird  Hunting;  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  published 
in  the  October  3, 1994,  Federal  Register 
(59  FR  50424). 

§20.105    [Corrected] 

1.  On  page  50434  under  the  heading 
Louisiana,  subheading  Geese,  "White- 
ftxjnted  and  Brant  (3)"  is  corrected  to 
read  "White-fronted  (3)  and  Brant." 

2.  On  page  50438  under  the  heading 
North  Dakota,  the  subheading  Ducks 
should  be  followed  by  "(5)." 

3.  On  page  50439  following  footnote 
(4),  footnote  (5)  is  inserted  and  reads  "In 
North  Dakota,  the  daily  bag  limit  may 
include  no  more  than  1  wood  duck." 

4.  On  page  50439  under  the  heading 
PACIFIC  FLYWA  Y,  subheading  Flyway- 
wide  Restrictions,  the  Duck  and 
Merganser  Limits  is  corrected  to  read  "A 
daily  bag  limit  of  4  ducks  (including 
mergansers)  may  include  no  more  than 

3  mallards  but  only  1  female  mallard,  1 
pintail,  2  redheads,  and  1  canvasback.  A 
daily  bag  limit  of  5  ducks  (including 
mergansers)  may  include  no  more  than 

4  mallards  but  only  1  female  mallard,  1 
pintail,  2  redheads,  and  1  canvasback. 
The  possession  limit  is  twice  the  daily 
limit." 

5.  On  page  50440  under  the  heading 
Montana,  subheading  Ducks,  the  season 


dates  of  "Dec.  7-Jan.  1"  are  corrected  to 
read  as  "Dec.  17-Jan.  1." 

§20.106    [Corrected] 

1.  On  page  50442,  following  the 
heading  Kansas,  the  heading  Oklahoma 
is  inserted;  under  the  heading 
Oklahoma,  season  dates  for  sandhill 
cranes  of  "Oct.  15-Jan.  15"  and  daily  bag 
and  possession  limits  of  "3"  and  "6"  are 
inserted. 

§20.109    [Corrected] 

1.  On  page  50446  under  the  heading 
Minnesota,  subheading  Canada  Geese. 
"Olmstead  County"  is  corrected  to  read 
"Olmsted  County." 

2.  On  page  50446  under  the  heading 
Minnesota  subheading  "White-fronted 
Geese"  is  corrected  to  read  "White- 
fronted  Geese  and  Brant." 

3.  On  page  50447,  the  headings 
Missouri,  Ohio,  and  Tennessee,  are 
corrected  to  be  in  the  Mississippi  Flyway 
not  the  Central  Flyv^'ay. 

4.  On  page  50447  under  the  heading 
Central  Flyway,  the  heading  Kansas  is 
inserted  above  the  heading  Montana; 
under  the  heading  Kansas,  the 
subheading  "Ducks,  mergansers,  and 
coots"  and  the  subheadings  "High 
Plains"  and  "Low  Plains"  are  inserted; 
the  extended  falcoru-y  dates  are  then 
inserted  for  the  High  Plains  of  "Sept. 
19-Oct.  14"  and  for  the  Low  Plains  of 
"Sept.  19-Oct.  21"  following  each 
respective  zone. 

5.  On  page  50449  under  the  heading 
California,  subheadings  Canada  Geese, 
White-fronted  Geese,  Brant,  and  Light 
Geese,  the  Colorado  River  Zone  and 
season  dates  are  deleted. 

Dated:  November  9, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Stcretarvfor  Fish  and  Wildlife  and 
Parks. 
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55199,  55203, 
55990,  55992, 
56114,56383. 
58766,  58768, 
59362.  59912, 

59914,  59916 

56385 

e0O51 

55810,  59642 

55995,  55996, 

59134 

58770 

55206,59643, 

59645 

.55208.  59918 

55208 

55208 


...- 55225 

55070 

54847,  54849, 
55383,  55595, 
56433,56435. 
59178,59179. 
59391 ,  59971 
59664,  59665 


59135 

59135 

59135 

59135 

59135 


Proposed  Rules: 
291 


.56439 


16CFR 

410 54809 

1500 56387 

Proposed  Rules: 

309 59666 

1^700 56445 

17CFR 

200 59137 

240 54812,  55006,  55342. 

59137,  59590,  59612 

249 55342 

250 55573 

405 55910 

Proposed  Rules: 

228 55385 

229 55385 

230 55385 

239 55385 

240 55014,55385 

274 55385 

404 58792 

405 58792 

18CFR 

Ch.  1 56421 

2 55031 

11 54815 

342 59137 

346 59137 

347 59137 

348 59148 

Proposed  Rules: 

Ch.  1 54851 

385 59715 

19CFR 

12 54817 

133 55996 

171 55997 

175 58771 

Proposed  Rules: 

10 54537 

123 56014 

148 56014 

20CFR 

416 59362 

Proposed  Rules: 

638 54539 

21  CFR 

175 58775 

314 60051 

510 593S4 

520 55999,  56388.  58775, 

59364 

522 54517,55999 

558 54518,59364 

900 60051 

Proposed  Rules: 

54 55071 

101 56573 

170 56573 

182 55072 

310 56573 

312 55071 

314 55071 

320 55071 

330 55071 

333 58799 

369 58799 


600 56448 

601 55071 ,  56448 

608 56448 

607 56448 

610 56448 

640 56448 

660 56448 

807 55071 

812 55071 

814 55071 

860 55071 

1309 54949 

1313 54949 


22  CFR 

40 


..55045 


23  CFR 

Proposed  Rules: 

627 


.59182 


24  CFR 

17 59646 

203 59647 

880 59648 

881 59648 

883 59648 

905 56354 

906 56354 

Proposed  Rules: 

38 54984 

100 55449 

26  CFR 

1 

Proposed  Rules: 


1. 


27  CFR 

Proposed  Rules: 
9 


58800 

.55225,  59973 


.55226 


28  CFR 

Proposed  Rules: 
524 


.54782 


29  CFR 

1601 54818 

1910 55208 

2619 58775 

2676 58775 

Proposed  Rules: 

1910 ; 58884 

1915 58384 

1926 54540,58884 

30QFR 

904 59365 

S13 59918 

920 56389,56390 

935 58778 

Proposed  Rules: 

Ch.  II 55597 

42 54855 

48 54855 

70 54855 

71 54855 

75 54855 

77 54855 

90 54855 

913 55597 

917 56449 

920 56451 

931 58801 

938 58802 


946 59187 

31  CFR 

306 59036 

357 59036 

565 55209 

32  CFR 

701 55348 

706 59161.59162.59163 

33  CFR 

100. 35583.56393 

117 54518 

165 55583,  56393,  56395, 

56396 

168 54519 

Proposed  Rules: 

100 59732 

110 55598 

117 „ 55599,  55601 

165 55602,  55603 

181 55823 

34  CFR 

75 :...59578 

76 59578 

690 54718 

691 ..„ 54718 

36  CFR 

7 58781 

701 55811 

Proposed  Rules: 

13 58804 


37  CFR 

201 

Proposed  Rules: 
1 , 


.58787 
.56015 


38  CFR 

8a 59921 

40  CFR 

9 59650,59921 

52 54521,  54523,  55045. 

55053,  55059,  55368,  55584, 
55585,  55586,  59650,  59653 

63 59921 

70 5581 3,  59656 

71 59921 

82 55912,59369 

180 55589,  59164,  59165 

186 59165 

258 58789 

271 55368,  56000.  56397, 

56407,  56573 

272 56114 

300 56409 

799 59660 

Proposed  Rules: 

Ch.  1 59188 

50 58958 

52 54540,  54544,  54866. 

55072,  55400,  55824.  56019, 
59189.  59734.  59739 

53 58958 

63 54869 

70 54869,59974 

80 54678 

81 55053,  55059 

82 56276 

89 55930 

91 55930 


170 59192 

180 54818.  54821.  54822, 

54824,  54825,  54827,  54869, 

54871.  54872.  55605.  56027, 

56452,  56454 

185 56454 

186 54829,56454 

264 55778 

265 55778 

270... 55778 

271 55322,  55778 

300 54830,  55606 

721 54874.  59974 

745 54984 

763 54746 

41  CFR 

51-2 59338 

51-3 59338 

51-4 „ 59338 

51-5 .59338 

51-6 _ 59338 

51-8 59338 

51-9 59338 

101-6 54524 

42  CFR 

52e 59371 

59a 59167 

401 .56116 

-17 59933 

431 56116 

435 561 16,  59372 

436 59372 

440.. 56116 

441. L 56116 

442.].. 56116 

447.,., 56116 

483.U 56116 

488.J.. 56116 

489. 56116 

498 56116 

Proposes  Rules: 

60 59193 

440 59624 


441 59624 

447 59624 

483 59624 

43  CFR 

4 .56573 

Public  Land  Orders: 

7098 55371 

7099 55371 

7100 55820 

7101 55821 

7102 56409 

7103 56410 

Proposed  Rules: 

11 54877 

39 59975 

43 „ 58808 

44  CFR 

64 59943 

65 56003 

67 55060.55590 

Proposed  Rules: 

61 58808 

67 55607 

45  CFR 

1180 55592 

233 59372 

Proposed  Rules: 

1321 59056 

1327 59056 

46  CFR 

502 59168 

503 59168 

510 59168 

514 59168 

540 59168 

583 , 59168 

Proposed  Rules: 

30 58810 

32 58810 

171 55232 


197 56456 

345 59742 

346 59742 

514 55826 

540 54878 

552 55232 

580 55826 

581 55826 

47  CFR 

1 59502,59945 

2 55372 

15 55372 

20 59945 

22 59502,59945 

24 55209,  55372,  59945 

73 54532,  54533,  55374, 

55375,  55593,  55594,  56410, 
56411 

90 59945 

97 54831 

Proposed  Rules: 

2 59393 

68 54878 

73 ...54545,  55402,  56029, 

59200,  59394,  59744 
97 55828 

48  CFR 

Ch.  9 56421 

1871 59378 

9903 55746 

9905 55746 

49  CFR 

171 55162 

173 : 55162 

178 .; 55162 

180 55162 

391 59386 

571 54835 

821 59042.  59C50 

826 59050 

1039 59663 


Proposed  Rules: 

225 59744 

571 54881,  55073.  59975 

580 55404 

50  CFR 

17 54840.  56330.  56333, 

591 73 

20 55531,  59967,  60060 

32 55182,  55190,  55194 

285 55821 

625 55821 

630 55060 

638 „ .54841 

650 59967 

672 55066.59969 

675 54842,  55322,  59177 

678 55066 

681 55004 

685 58789 

Proposed  Rules: 

13 „ 58811 

■14 58811 

17 56457,  58982.  59200 

23 55235,55617 

32 55074 

227 59981 

641 56029 

654 55405 

672 54883 

675 54883,55076 

677 59983 
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CFR  CHECKLIST 


Title 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  tor  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut»scnption  to  all  revised  volumes  is  $829.00 

domestic,  S207.25  additional  for  foreign  mailing. 

Mail  orders  to  ttie  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Title  Stock  Number  Price       Reviskm  Date 


1,  2  (2  Resented) (869-022-00001-2) 

3  (1993  Compitation 
and  Parts  100  and 
101) (869-022-00002-1) 


$5.00       Jan.  1,  1994 


33.00 


4 (869-022-00003-9) 5.50 

S  ftnrtii 

1-699  ..'. (869-022-00004-7) 22.00 

700-1 199 (869-022-00005-5) 19.00 

1200-End,  6  (6 
Reserved) (869-022-00006-3)  ... 


7  Parts: 

0-26 (869-022-00007-1) 

27-45 (869-022-00008-0) 

46-51  (869-022-00009-8) 

52  (869-022-0001O-1) 

53-209 (869-022-00011-0) 

210-299 (869-022-00012-8) 

300-399 (869-022-00013-6) 

400-699 (869-022-00014-4) 

700-899 (869-022-00015-2) 

900-999 (869-022-00016-1) 

1000-1059  ....„ (869-022-00017-9) 

1060-1 1 19  (869-022-00018-7) 

1120-1199  (869-022-00019-5  . 

1200-1499  (869-022-00020-9) 

1500-1899  (869-022-00021-7) 

1900-1939  (869-022-00022-5) 

1940-1949  (869-022-00023-3) 

1950-1999  (869-022-00024-1) 

2000-£nd (869-022-00025-0) 


21.00 
14.00 
20.00 
30.00 
23.00 
32  00 
16.00 
18.00 
22.00 
34.00 
23.00 
15.00 
12.00 
30.00 
30.00 
15.00 
30.00 
35.00 
14.00 

8 (869-022-00026-8) 22.00 

9  Parts: 

1-199  (869-022-00027-6) 29.00 

200-tnd  (869-022-00028-4) 23.00 

10  Parts: 

0-50  (869-022-00029-2) 29.00 

51-199 (869-022-00030-6) 22.00 

200-399 (869-022-00031-4) 15.00 

400^99 (869-022-00032-2) 21.00 

500-End  (869-022-00033-1) 37.00 

11  (869-022-00034-9) 14.00 

12  Parts: 

1-199  (869-022-00035-7) 12.00 


200-219 (869-022-00036-5) 

220-299 (869-022-00037-3) 

300-499 (869-022-00038-1) 

500-599 (869-022-00039-0) 

600-£nd  (869-022-00040-3) 

13  (869-022-00041-1) 


16.00 
28.00 
22.00 
20.00 
32.00 

30.00 


'Jan.  1,  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1,  1994 


23.00       Jan.  1,  1994 


Jan.  1,  1994 

Jan.  1,  1994 

*Jan.  1,  1993 


Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


1994 
1994 
1994 
1994 
1994 
1994 


Jan.  1,  1994 

Jan.  1,  1994 

Jan.  1,  1994 

Jan.  1,  1994 

Jan.  1.  1994 

Jan.  1,  1994 

Jan.  1,  1994 

Jan.  1,  1994 

Jan.  1,  1994 

Jan.  1,  1994 

Jan.  1,  1994 


Jan.  1,  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1,  1994 
*Jan.  1,  1993 
Jan.  1,  1994 
Jan.  1.  1994 

Jon.  1,  1994 


Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 


Stock  Number 


Price      Revision  Date 


14  Parts: 

1-59  (869-022-00042-O) 

60-139 (869-022-00043-8) 

140-199 „ (869-022-00044-6) 

200-1199  (869-022-00045-4) 

1200-€nd (869-022-00046-2) 

15  Parts: 

0-299  (869-022-00047-1) 

300-799 (869-022-00048-9) 

800-£nd  (869-022-00049-7) 

16  Parts: 

0-149  (869-022-00050-1) 

150-999 (869-022-00051-9) 

1000-£nd (869-022-00052-7) 

17  Parts: 

1-199  (869-022-00054-3) 

200-239 (869-022-00055-1) 

240-End  (869-022-00056-0) 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
23.00 

6.50 
18.00 
25.00 

20.00 
23.00 
30.00 


18  Parts: 

1-149  (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-£nd  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (869-022-00061-6)  .. 

200-£nd  (869-022-00062-4)  .. 


39.00 
12.00 

20.00 
34.00 
31.00 


20  Parts: 

1-399  (869-022-00063-2)  .. 

400-499 (869-022-00064-1)  .. 

500-End  (869-022-00065-9)  .. 

21  Parts: 

1-99  (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21. 00 

170-199 (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7.00 

300-499 (869-O22-O0070-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 8.50 

800-1299  (869-022-00073-0) 22.00 

1300-£nd (869-022-00074-8) 13.00 

22  Parts: 

1-299  (869-C22-00075-6)  .. 

300-€nd  (869-022-00076-4)  .. 


32.00 
23.00 


25  (869-022-00083-7) 


36.00 
38.00 
20.00 
39.00 
17.00 


26  Parts: 

§§  1.0-1-1.60  (869-022-00084-5) 20.00 

§§1.61-1.169 (869-022-00085-3) 33.00 

§§1.170-1.300 (869-022-00086-1) 24.00 

§§1.301-1.400 (869-022-00087-0) 17.00 

§§1.401-1.440 (869-022-00088-8) 30.00 

§§1.441-1.500  (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-022-00090-0) 21.00 

§§1.641-1.850 (869-022-00091-8) 24.00 

§§  1.851-1.907 (869-022-00092-6) 26.00 

§§  1.908-1.1000 (869-022-00093-4) 27.00 

§§1.1001-1.1400  (869-022-00094-2) 24.00 

§§  1.1401-£nd  (869-022-00095-1) 

2-29  (869-022-00096-9) 

30-39  (869-022-00097-7) 

40-49  (869-022-00098-4) 

50-299 (869-022-00099-3) 

300^99 (869-022-00 100-1) 


32.00 
24.00 
18.00 
14.00 
14.00 
24.00 
Jon.  1,  1994         500-599 (869-022-00101-9) 6.00 


Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1, 1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 


23  (869-O22-O0077-2) 21.00        Apr.  1,  1994 

24  Parts: 

0-199 (869-022-00078-1)  .. 

200-499 (869-022-00079-9)  .. 

500-699 (869-022-00080-2)  .. 

700-1699  (869-022-00081-1)  .. 

170O-£nd (869-022-00082-9)  .. 


Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 


32.00   Apr.  1,  1994 


Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 


Apr.  1, 
Apr.  1, 
Apr.  1, 


1994 
1994 
1994 


Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  199/1 
<Apr.  1,  Icc;. 
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Title                                 Stock  Number  Price 

60(>-End  (869-022-00102-7) 8.00 

27  Parts: 

1-199  (869-O22-00103-5) 36.00 

20&-&XJ  — (869-022-00104-3) 13.00 

28  Parts: . 

1-42  (869-022-00105-1) 27D0 

43-end  (869-022-00106-0)  2}SXi 

29PartK 

0-W 

10O-499 _ 

500-899  

900-1899  

1900-1910  (§§  1901.1  to 

1910.999)  

1910  (§§  1910.1000  to 

end)  

1911-1925  

1926 

1927-^nd 


(869-022-00107-8) 21.00 

(869-022-00108-6) 9.50 

(869-022-00109-4) 35«) 

(869-022-00110-8) 17D0 


Revision  Dam 

Apr.  I.  1994 

Apr.  1,  1994 

Apr.  I.  1994 

July  1.  1994 

July  1.  1994 

Ju»y  1, 1994 

July  1.  1994 

July  1, 1994 

July  1.  1994 


(869-019-00111-5) 31.00        Juty  1. 1993 


(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-022-00114-1) 33.00 

(869-019-001 15-8) 36.00 


30  Parts: 

1-199  (869-022-00116-7) 

200-699 (869-022-00117-5) 

70(«nd  (869-022-00118-3) 

31  Parts: 

0-199  _. 

200-End  ..„ 


27.00 
19.00 
27.00 


^ (869-022-00119-1) 18.00 

(869-022-00120-5)  .:....     30.00 

32  Parts: 

1-39  Vol.  I \SJ0O 

1-39.  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-022-00121-3) 31.00 

191-099 (869-019-00122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630-699 (869-022-00124-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-End  (869-022-00126-4) 22.00 

33  Parts: 

1-124  „ (869-019-00127-1)  .. 

125-199 (869-01 9-00 128^))  .. 

200-End  (869-022-00129-9)  .. 

34  Parts: 

1-299  _ (869-022-00130-2)  .. 

300-399 (869-019-00131-0)  .. 

400-End  (869-019-00132-8)  .. 

35  .[„ (869-022-00133-7) 12.00 

36  Parts: 

1-199  (869-022-00134-5) 15.00 

200-End  (869-022-00135-3) 37.00 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17  „ (869-022-00137-0) 30.00 

18-End  (869-019-00138-7) 30.00 


20.00 
25.00 
24.00 

28.00 
20.00 
37.00 


39  (869-022-00139-6) 


16.00 


40  Parts: 

1-51  _ (869-019-00140-9) 39.00 

52  „....  (869-022-00 141-8) 2900 

53-59  (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36.00 

61-80  (869-019-00144-1) 29.00 

81-85  „ (869-022-00145-1) 23.00 

86-99 (869-019-00146-8) 39.00 

100-149 (869-022-00147-7) 39.00 

150-189  ...„ (869-019-00148-4) 24.00 

'90-259 (869-019-00149-2) 17.00 

260-299 (869-019-00150-6) 39.00 

300-399 „ (869-022-00151-5) 18.00 

400-424 „ (869-022-00152-3) 27.00 

425-699 „....  (869-019-00153-1) 28.00 

700-789 (369-019-00154-9) 2600 


July  1,  1993 
July  1,  1993 
July  1.  1994 
July  1,  1993 

Jufy  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1.  1994 

2July  1,  1984 

2  July  1,  1984 
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1,  l-l  1  to  Appendix,  2  (2  Reserved) „. 

3-6 

7  

8 

9 

10-17  


Price 
27.00 

.  13.00 

.  I3i)0 

.  \AJXi 

.  6.00 

.  4.50 

.  MJOO 

.  9.50 

18.  Vol.  I,  Ports  1-5  1300 

18.  Vol.  II.  Ports  6-19 1300 

18,  Vol.  Ill,  Ports  20-52  13  00 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-022-00157-4) 29.00 

102-200 (869-022-0015^2) 15.00 

201-End  (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-0 19-00 160-3) .. 
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43  Parts: 
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24.00 
25.00 
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23.00 
32.00 
14.00 
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200-499 (869-019-00178-6) 20.00 

500-End  (869-019-00179-4) 15.00 
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70-79  (869-019-00183-2)  .. 

80-End  (869-019-00184-1)  .. 
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24.00 
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23.00 
26.00 
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49  Parts: 
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200-399 (869-019-00196-4)  .. 

400-999 (869-019-O0197-2)  .. 

1000-1199  (869-C19-0019fr-1)  .. 

1200-End (869-019-00199-9)  .. 


50  Parts: 

1-199  (869-019-00200-6) 

200-599 (869-019-00201-4) 

600-End  (869-019-00202-2) 

CFR  Index  ond  Findings 


23.00 
30.00 
20.00 
27.00 
33.00 
16.00 
22.00 

20.00 
21.00 
22.00 
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July  1.  1994 

July  1.  1994 

Oct.  1.  1993 
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Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Ocl.  1,  1993 

Oct.  1.  1993 
Oct.  1  1993 
Ocl.  1,  1993 
Ocl.  1,  1993 

Ocl.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Ocl.  1.  1993 
Ocl.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Ocl.  1,  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct  1,  1993 
Ocl.  1.  1993 
Ocl.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  I.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 
[Amendment  No.  331] 

7  CFR  Chapter  II  and  Parts  271  and  278 

Food  Stamp  Program:  Revision  of  the 
Definition  of  insured  Financial 
Institutions  and  Modification  of  Food 
Stamp  Redemption  Procedures 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  Food  Stamp 
Program  regulations  relative  to  food 
stamp  redemption  and  changes  the 
definition  of  "insured  financial 
institution".  This  change  is  necessary 
because  of  statutory  revisions  to  the 
Federal  bank  insurance  system. 
Financial  institutions  formerly  insured 
by  the  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLIC)  are  now 
insured  by  the  Savings  Association 
Insurance  Fund  (SAIF),  which  is 
administered  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC).  This  rule 
also  modifies  the  procedures  for 
financial  institutions  which  deposit 
food  stamps  at  Federal  Reserve  Banks  in 
order  to  be  consistent  with  changes  in 
Federal  Reserve  requirements. 

In  addition,  this  rule  amends  7  CFR 
chapter  II  to  reflect  the  abolishment  of 
the  Food  and  Nutrition  Service  and  the 
establishment  of  the  Food  and 
Consumer  Service  in  the  recent 
Department  of  Agriculture 
reorganization. 

DATES:  The  amendments  to  parts  271 
and  278  are  effective  December  22, 
1994.  The  amendments  to  the  heading 
of  7  CFR  Chapter  II  and  to  the  references 
in  the  chapter  are  effective  November 
22.  1994. 

FOR  FURTHCR  INFORMATION  CONTACT: 
Su2:anne  Fecteau,  Chief,  Coupon  and 
Retai  er  Branch,  Benefit  Redemption 


Division,  by  telephone  at  (703)  305- 
2418. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  and  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  li.sted  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983 
or  48  FR  54317,  December  1. 1983,  as 
appropriate,  and  any  subsequent  notices 
that  may  apply),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354).  The  Administrator  of  the 
Food  and  Consumer  Service  has 
certified  that  this  action  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  makes  only  slight  technical 
changes  to  the  Food  Stamp  Program 
coupon  redemption  procedures  to 
improve  system  accountability,  while 
also  revising  the  definition  of  "insured 
financial  institution". 

Paperwork  Reduction  Act 

The  reporting  requirements  relating  to 
the  provisions  on  the  redemption  of 
food  stamps  at  7  CFR  278.5  have  been 
approved  under  OMB  number  0584- 
0085.  The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  .020  hours  per 
response,  including  the  time  for 
revie\ving  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
burden,  to  the  U.S.  Department  of 
Agriculture,  Clearance  Officer,  OIRM, 
Room  404-W,  Washington.  D.C.  2Q250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 


(OMB  #0584-0085),  Washington,  D.C. 
20503. 

Executive  Order  12778 

.  This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows: 

(1)  For  program  benefit  recipients — 
state  administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020  (e)(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issueid  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  part  284  (for  rules  related 
to  QC  liabilities); 

(3)  For  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  .set  out 
at  7  CFR  278.8. 

Background 

Current  regulations  at  7  CFR  part  278 
contain  requirements  that  firms 
authorized  by  the  Food  and  Consumer 
Service  to  accept  food  stamps  may 
redeem  them  only  at  financial 
institutions  which  are  insured  by  the 
FDIC  or  the  FSLIC:  or  at  financial 
institutions  which  are  insured  under  the 
Federal  Credit  Union  Act  and  which 
have  retail  food  stores  or  wholesale  food 
concerns  in  their  field  of  membership  (7 
CFR  278.5).  On  August  9. 1989,  the 
FSLIC,  along  with  its  parent 
organization,  the  Federal  Home  Loan 
Bank  Board,  ceased  to  exist.  These 
institutions  have  been  consolidated  into 
the  SAIF  pursuant  to  sections  211(6) 
and  401  of  the  Financial  Institution 
Reform,  Recovery  and  Enforcement  Act 
of  1989  (HRREA)  (Pub.  L.  101-73. 103 
Stat.  183).  The  SAIF  is  administered  by 
the  FDIC  This  rule  amends  the  Food 
Stamp  Program  regulations  to  delete 
FSLIC  wherever  that  reference  appears. 
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The  Department  is  also  amending  the 
regulations  to  be  consistent  with  the 
Federal  Reserve  requirements  that 
financial  institutions  submit  only 
balanced  deposits  to  the  Federal  Reserve 
and  use  Magnetic  Ink  Character 
Recognition  (MICR)  to  encode  on  the 
Food  Stamp  Redemption  Certificate  the 
verified  amount  of  coupons  received 
from  authorized  firms.  The  redemption 
certificate  is  the  deposit  document  that 
authorized  firms  use  to  deposit  coupons 
with  financial  insdtutions  for  credit. 

Deposit  Balancing  Requirements 

In  an  effort  to  improve  the 
accountability  in  the  fowl  coupon 
redemption  process  and  reduce  the 
likelihood  of  fraud,  the  Department 
enlisted  the  cooperation  of  the  Federal 
Reserve  to  modify  its  depositing 
requirements  for  food  coupons  to 
facilitate  reconciliation  of  coupons 
deposited  with  dejjosit  documents  and 
redemption  certificates.  Financial 
institutions  are  now  required  by  the 
Federal  Reserve  to  submit  balanced 
deposits,  which  moans  that  the  face 
value  of  coupons  deposited  must  match 
both  the  amount  of  coupons  entered  on 
the  financial  institution's  deposit 
document  and  the  total  amount  of 
coupons  entered  by  authorized  firms  on 
the  redemption  certificates 
accompanying  the  deposit. 

MICR-Encoding  Requirement 

Requiring  financial  institutions,  or 
retailers  with  MICR-encoding  capability, 
to  MICR-encode  the  verified  coupon 
amount  on  redemption  certificates 
allows  redemption  data  to  be 
electronically  captured  at  the  Federal 
Reserve  Banks  and  transmitted  directly 
to  the  Department's  computer 
processing  center.  It  also  allows  the 
Federal  Reserve  Banks  and  the 
Department  to  achieve  greater  accuracy 
and  accountability  in  the  coupon 
deposit  reconciliation  system  while 
using  standard  banking  technology-. 

A  prt)posed  nde  dealing  with  these 
requirements  was  published  at  56  FR 
13.601  on  April  3. 1991  and  provided  , 
the  public  with  a  60-day  period  to 
submit  comments  on  the  proposed 
provisions.  The  Department  received  no 
public  comments  on  the  proposed  rule 
and  this  rule  is  b»;ing  finalized  without 
t:hanRft. 

Establishment  of  the  Food  and 
Consumer  Sen-ice 

Pursuant  to  Pub.  L.  103-354,  The 
Federal  Crop  Insurance  Reform  ami 
Department  of  Agriculture 
Retirgaiuzation  Act  of  1994.  the 
Secretary  of  Agriculture  is.sued 
S!f:retary's  Memorandum  1010-1. 


Reorganization  of  the  Department  of 
Agricuhure.  on  October  20, 1994.  SM 
1010-1  orders  the  abofishment  of  the 
Food  Nutrition  Service  (FNS),  and  the 
establishment  of  the  Food  and 
Consumer  Service,  which  assumes  the 
functions  previously  performed  by  FNS 
This  rule  includes  amendments  to  7 
CFR  chapter  II  which  are  necessary  to 
bring  Agency  regulations  into  alignment 
with  the  Departmental  reorganization. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs — social  programs.  • 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks,  Banking,  Claims. 
Food  stamps.  Groceries — retail. 
Groceries,  general  line — wholesaler. 
Penalties. 

Accordingly.  7  CFR  chapter  U  and 
parts  271  and  278  are  anumded  as 
follows: 

Chapter  H — Food  and  Consumer  Service, 
Department  of  Agriculture 

1.  The  heading  of  7  CFR  chapter  II  is 
revised  to  read  as  set  forth  above. 

Chapter  II    [Amended] 

2.  In  7  CFR  chapter  II  (consisting  of 
parts  210-299)  all  references  to  "Food 
and  Nutrition  Service"  are  revised  to 
read  "Food  and  Consumer  Service",  and 
all  references  to  "FNS"  are  revised  to 
read  "FCS". 

3.  The  authority  citation  for  parts  271 
and  27B  continues  to  read  as  follows: 

.Authority:  7  U.S.C  2011-2032. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.2    [Amended] 

4.  In  §  271.2  the  definition  of  Insured 
finuncial  institution  is  amended  by 
removing  the  words  "or  the  Federal 
Savings  and  Loan  Insurance  Corporation 
(FSLIC)". 

PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

5.  In  §278.5: 

a.  Paragraph  (a)(1)  is  amended  by 
removing  the  words  "or  the  Federal 
Savings  and  Loan  Insurance  Corporation 
(FSLIC)"  in  the  first  sentence,  and 
addin<^  two  new  sentences  to  the  end  of 
the  paragraph. 

b.  Paragraph  (a)(2)  is  revised. 
The  revision  and  additions  read  as 

follows: 


f  278.5    PartlcipatkMi  of  insured  financial 
institutions. 

(a)  Accepting  coupons.  (1)  *   *   *  All 
verified  and  encoded  redemption 
certificates  accepted  by  insured 
financial  institutions  shall  be  forwarded 
with  the  corresponding  coupon  deposits 
to  the  Federal  Reserve  Bank  along  with 
the  accompanying  Food  Qjupon  Deposit 
Document  (Form  FNS-521).  In 
accordance  with  Federal  Reserve 
requirements,  the  coupon  deposit  value 
entered  on  the  Food  Coupon  Deposit 
Document  must  be  equal  to  the  actual 
value  of  coupons  being  deposited  and  to 
the  total  value  of  verified  amounts 
encoded  on  the  corresponding 
redemption  certificates. 

(2)  An  insured  financial  institution 
shall  verify  the  amount  of  the  coupons 
being  redeemed  and  record  the  amount 
in  the  designated  space  on  die 
redemption  certificate.  In  order  to 
conform  with  Federal  Reserve 
requirements,  the  verified  amount  shall 
be  recorded  in  the  appropriate  field  on 
the  redemption  certificate  using 
Magnetic  Ink  Character  Recognition 
(MICR)  encoding.  Redemption 
certificates  accepted  by  insured 
financial  institutions  shall  be  forwarded 
with  the  corresponding  coupon  deposits 
to  the  Federal  Reserve  Bank  along  with 
the  Food  Coupon  Deposit  Document 
(Form  FN.S-521). 
*         ft         *         •         • 

6.  In  §  278.9.  a  new  paragraph  (k)  is 
added  to  read  as  follows: 

§  278.9    Implementation  of  amendments 
relating  to  the  participation  of  retail  food 
stores,  wtfdesale  food  concerns  and 
insured  financial  institutions. 

***** 

(k)  Amendment  No.  331.  The  program 
changes  made  to  §§  271.2  and  278.5  by 
this  amendment  are  effective  December 
22. 1994. 

Dated;  November  4.  19M4. 
VVilliain  E.  Ludwig, 

Administrator,  Food  and  Coitsumir  S<T\icv. 
|FR  Doc.  04-28750  Filed  11-21-04;  8:45  ami 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations: 
Coarse  Grains  Crop  Insurance 
Provisions;  Correction 

AGENCY:  Federal  Crop  lnsurani:<! 

Corporation.  USDA. 

ACTION:  Correction  to  final  regulations. 

SUMMAi^Y:  This  dociunent  contains 
corriKlions  to  the  final  regulations  for 


coarse  grains  crop  insurance  which 
were  published  Tuesday,  September  27, 
1994  (59  FR  49157).  The  regulations 
relate  to  insurance  contract 
requirements  for  insuring  corn,  grain 
sorghum,  and  soybeans  under  the 
Coarse  Grains  crop  provisions  of  the 
Common  Crop  Insurance  Policy. 

EFFECTIVE  DATE:  October  27,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak,  Regulatory  and 
Procedural  Development,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricuhure,  Washington,  D.C..  20250, 
telephone  (202)  254-8314. 

SUPPLEMENTARY  INFORMATION:  The  final 
regulations  that  are  the  subject  of  these 
corrections  superseded  the  crop 
insurance  endorsements  for  insuring 
com,  grain  sorghum,  and  soybeans 
begitming  with  the  1995  crop  year 
under  the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended. 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
r.larification. 

Accordingly,  the  publication  on 
September  27,  1994  of  the  final 
regulations  at  59  FR  49157  is  corrected 
as  follows: 

§457.113    [Corrected] 

1.  On  page  49162  in  the  first  column, 
paragraph  (k),  the  words  "United 
Standards"  are  corrected  to  read 
"United  States  Standards". 

2.  On  page  49164  in  the  first  column, 
section  10.  the  first  sentence  of 
paragraph  (b).  the  words  "replanting 
per"  are  corrected  to  read  "replanting 
payment  per". 

3.  On  page  49165  in  the  second 
column,  paragraph  (f)(2),  the  words 
"prior  to  October  1,"  are  corrected  to 
read  "after  September  30  of  the  crop 

year,". 

4.  On  page  49165  in  the  second 
column,  section  13,  the  heading  is 
corrected  to  read  "Late  Planting  and 
Prevented  Planting". 

5.  On  page  49165  in  the  third  column, 
paragraph  (c),  the  heading  is  corrected 
to  read  "Late  Planting". 

6.  On  page  49166  ip  the  second 
column,  paragraph  (d)(3)(iv)  in  the  first 
phrase,  the  word  "no"  is  corrected  to 
read  "not". 

Done  in  Washington,  DC.  on  November  17. 
1994. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  94-28826  Filed  11-21-94:  8:45  am) 
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Agricultural  Marketing  Sen/ice 

7  CFR  Part  906 

[Docket  No.  FV94-906-1FIR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  of  Texas; 
Expenses  and  Assessment  Rate  for 
the  1994-95  Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  nde,  with  appropriate  changes, 
the  provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
Texas  Valley  Citrus  Committee  (TVCC) 
under  Marketing  Order  No.  906  for  the 
1994-95  fiscal  year.  Authorization  of 
this  budget  enables  the  TVCC  to  inciu- 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Fimds  to  administer  this  program  are 
derived  ft-om  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1,  1994,  through 
)uly  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  D.  Hill,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Belinda  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1313 
East  Hackberrj',  McAllen,  Texas  78501, 
telephone:  (210)  682-2833. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  906  [7  CFR 
Part  9061  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
lower  Rio  Grande  Valley  in  Texas.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  oranges 
and  grapefruit  grown  in  Texas  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable  citrus 
friiit  handled  during  the  1994-95  fiscal 
year,  beginning  August  1, 1994.  through 
July  31,  1995.  This  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  135  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  2.500  orange  and 
grapefruit  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  orange  and  grapefruit 
marketing  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  citrus  fruit 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  TVCC,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 


60064    Federal  Register  /  Vol.  59.  No.  224  /  Tuesday.  November  22.  1994  /  Rules  and  Regulations 


members  of  the  TV'CC  are  handlers  and 
producers  of  Texas  oranges  and 
grapefruit.  They  are  familiar  with  the 
TVCC's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area,  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
TVCC's  budget  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
the  TVCC  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  oranges  and  grapehiiit. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  provide  sufficient 
income  to  pay  the  TVCC's  expected 
expenses. 

The  TVCC  met  on  May  10. 1994.  and 
unanimously  recommended  total 
expenses  of  $1,141,944  and  an 
assessment  rate  of  $0.16  per  7/10  bushel 
carton  for  the  1994-95  fiscal  year.  In 
comparison,  the  1993-94  fiscal  year 
expense  amourit  was  $984,319.  which  is 
$157,625  less  than  the  recommended 
$1,141,944  for  this  season  and  the 
assessment  rate  was  $0.15.  which  is 
SO.Ol  less  than  that  recommended  for 
the  1993-94  fiscal  year. 

Assessment  income  for  the  1994-95 
fiscal  year  is  expected  to  amount  to 
$960,000  based  upon  estimated  fresh 
domestic  shipments  of  6  million  cartons 
of  oranges  and  grnpefTUif.  This,  in 
addition  to  a  withdrawal  of  $181,944 
from  the  TVCC's  reserve  fund,  should  be 
adequate  to  cover  budgeted  expenses.  In 
comparison,  the  assessment  income  for 
the  1993-94  fiscal  year  was  estimated  at 
$825,000  based  upon  anticipated  fresh 
domestic  shipments  of  5.5  million 
cartons  of  oranges  and  grapefruit. 

Funds  in  the  reserve  at  tne  end  of  the 
fi.scal  year,  estimated  at  $276,468.  will 
be  within  the  maximum  permitted  by 
the  order  of  one  fiscal  year's  expenses. 

Major  expense  categories  for  the 
1994-95  fiscal  year  include  $132,444  for 
shared  administrative  expenses  with  the 
South  Texas  Onion  and  Melon 
Committees,  $650,000  for  advertising, 
compared  to  $723,425  for  the  1993-94 
fiscal  year,  and  $174,000  for  the 
Mexican  Fruit  Fly  support  program. 

The  expenses  and  assessment  rales 
were  authorized  by  an  interim  final  rule 
issued  on  July  28.  1994,  and  published 
in  the  Federal  Register  |59  FR  39415, 
August  3. 19941.  A  30-day  comment 
period  was  provided  for  interested 
persons.  No  comments  were  received. 

The  Committed  met  again  on  June  30, 
1994.  and  unanimously  recommended 
to  incrrase  expenses  from  $1,141,944  to 
1.153,944,  which  is  an  increase  of 


$12,000  from  previously  authorized 
amount.  The  increase  is  necessary  for 
funding  of  one-third  of  the  cost  of  a 
Texas  Citrus  Tree  Inventory  Sur\'ey.  No 
change  was  recommended  to  the 
assessment  rate. 

The  Committee  met  once  again  on 
October  11, 1994,  unanimously 
recommended  an  additional  increase  in 
expenses  of  $7,300.  The  Committee 
recommended  this  additional  increase 
to  fund  a  post  harvest  project.  This  will 
bring  the  total  recommended  expenses 
for  the  1994-95  fiscal  year  to 
$1,161,244.  Once  again  no  change  in  the 
assessment  rate  was  recommended.  The 
additional  funding  needed  for  these 
increases  will  be  taken  from  the 
Committee's  reserve  fund. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  |5 
U.S.C  5531  because  the  Committees 
need  to  have  sufficient  funds  to  pay 
their  expenses  which  are  incurred  on  a 
continuous  b.nsis.  The  1994-95  fiscal 
year  for  the  programs  began  on  August 
1,  1994.  The  marketing  orders  require 
that  the  rates  of  assessment  for  the  fiscal 
year  apply  to  all  assessable  oranges  and 
grapefruit  handled  during  the  fiscal 
year.  In  addition,  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  Committees  at  public  meetings  and 
published  in  the  Federal  Register  as  an 
interim  final  rule.  No  comments  were 
received  concerning  the  interim  final 
rule  that  is  adopted  in  this  action,  with 
appropriate  changes,  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requireraenLs. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  906  is  amended  as 
follows: 


PART  90&-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows' 

Authority:  7  U.S.C.  601-674. 

2.  §  906.234  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  906.234    Expenses  and  assessment  rate. 

Expenses  of  $1,161,244  by  the  Texas 
Valley  Citrus  Committee  are  authorized 
and  an  assessment  rate  of  $0.16  per  7/ 
10  carton  on  a.ssessable  oranj^es  and 
grapefruit  is  established  for  t.he  fiscal 
year  ending  July  31, 1995.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Djted:  Novemt)er  16. 1994. 

Martha  B.  Ransom. 

Acting  Duputy  Director.  Fruit  and  Ve^ntable 
Division. 

|FR  Doc.  94-28818  Filed  11-21-94;  8:45  nnil 
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7  CFR  Part  1097 

[DA-93-051 

Milk  in  the  Memphis,  TN,  Marketing 
Area;  Termination  of  Remaining 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  S<!rvice, 

USDA. 

ACTION:  Final  rule. 
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SUMMARY:  This  rule  terminates  the 
remaining  administrative  provisions  of 
the  Memphis.  Tennessee,  Federal  milk 
marketing  order  (Order  97),  effe<;tive 
upon  publication  in  the  Federal 
Register.  All  of  the  monthly  operating 
provisions  were  terminated  as  of 
midnight  July  31.  1993.  following  a 
producer  referendum  in  which  the 
order,  as  amended,  was  not  approved  by 
at  least  two-thirds  of  the  dairy  farmers 
who  voted. 

EFFECTIVE  DATE:  November  22.  H«4. 
FOR  FURTHER  INFORMATION  COWTACT: 
Nicholas  Memoli.  Marketing  Specialist. 
USD.A/AMS/Dairy  Division,  Order 
Formulation  BranrJi,  Room  2971.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202*)  690-1932. 
SUPPLEMENTARY  INfORMATION:  Prior 
documents  in  this  proceeding: 

Advance  Notice  of  Proposed 
Rulemaking:  Issued  March  29, 1990; 
published  April  3,  1990  (55  FR  12369). 

Notice  of  Hearing:  Issued  July  11, 
1990:  published  July  17, 1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs:  Issued  Mardi  28, 


1991:  published  April  3, 1991  (56  FR 
13603). 

Rucommended  Decision:  Issued 
N'm'ember  6. 1991;  published  November 
22.1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  December  24. 1991; 
published  January  6, 1992  (57  FR  383). 

Final  Decision:  Isswed  February  5, 
1993;  published  March  5. 1993  (58  FR 
12634). 

Proposed  Termination  of  Order: 
Issued  April  20.  1993;  published  April 
27. 1993  (58  FR  25576). 

Termination  Order  Issued  June  25, 
1993;  pubhshed  July  1.  1993 (58  FR 
35359). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-61 2)'requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  terminates  the  remaining 
administrative  provisions  of  the 
Memphis  order. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect  This  rule 
will  not  preempt  any  state  or  local  laws, 
rogulations,  or  poUcies.  unless  they 
preisent  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
.^greement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretar>'  a  petition  stating 
that  the  order,  any  provisions  of  the 
(irdor.  or  any  obligation  imposed  in 
coanection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  rexiew  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 


and  of  the  order  regulating  the  handling 
of  milk  in  the  Memphis,  Tennessee, 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  27.  1993  (58  FR  25576), 
concerning  a  proposed  termination  of 
the  remaining  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  argiunents  thereon.  Several 
comments  were  received. 

Ai^er  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  §  1097.1  of 
the  order  does  not  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Statement  of  Consideration 

This  rule  terminates  the  remaining 
administrative  provisions  of  the 
Memphis,  Tennessee,  Federal  milk 
order.  A  pubbc  hearing  that  considered 
proposed  amendments  to  all  Federal 
milk  orders  was  held  in  Septem.ber. 
October,  and  November  1990.  pursuant 
to  notice  thereof  issued  July  11.  1990 
(55  FR  29034).  Following  the  issuance 
of  a  recommended  decision  and  the 
opportimity  for  filing  exceptions,  the 
Acting  Assistant  Secretary  for  Marketing 
and  hispection  Services  on  February  5, 
1993,  issued  a  final  decision  on  the 
issues  considered  at  the  bearing.  In  a 
referendimi  held  following  the  issuance 
of  the  final  decision,  the  proposed 
amended  Memphis  order  was  not 
approved  by  at  least  two-thirds  of  the 
order's  producers  who  voted.  The  Act 
requires  that  an  order,  as  amended,  be 
approved  by  at  least  two-thirds  of  the 
producers  who  voted  in  the  referendum 
or  by  producers  who.  during  the 
representative  period,  produced  at  least 
two-thirds  of  the  volume  of  milk 
marketed. 

On  the  basis  of  the  record  of  the 
public  hearing,  the  comments  received 
in  response  to  the  proposed  termination 
of  Order  97,  and  the  results  of  the 
producer  referendum,  the  Department 
issued  a  termination  order,  effective 
midnight  July  31,  1993.  The  order 
terminated  the  monthly  operating 
provisions  of  the  Memphis,  Tennessee, 
order,  but  left  intact  certain 
administrative  provisions  that  were 
embodied,  by  reference,  in  §  1097.1  of 
the  order. 

The  market  administrator,  in  his 
capacity  as  the  order's  liquidating  agent, 
has  completed  the  disbursement  of  all  of 
the  money  remaining  in  the 
administrative,  producer-settlement, 
and  marketing  service  funds  established 
under  the  order.  Hence,  the  remaining 


provisions  of  the  order  should  be 
terminated. 

Therefore,  tlie  aforesaid  provisions  of 
§  1097.1  of  the  order  are  hereby 
terminated. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  urmecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  termination  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  termination  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  termination. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1097 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7.  Part  1097.  are  amended  as 
follows: 

PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE,  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1097  continues  to  read  as  follows: 

Authorit>':  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

§1097.1    [Amended] 

2.  Section  1097.1  is  removed. 
Dated:  November  16.  1934 

Patricia  Jensen. 

Acting  Assistant  Secrptary,  Marketing  and 
Regulatory  Programs. 

[FR  Doc.  94-28819  Filed  11-21-94;  8:45  ami 
BILUNQ  CODE  341(M>2-P 


DEPARTMENT  OF  JUSTICE 
Immtgration  and  Naturalization  Service 
8  CFR  Parts  100  and  103 
[INS  No.  1501-94] 
R1N1115-AD72 

Implementation  of  Internal 
Reorganization  of  the  Immigration  and 
Naturalization  Service 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 
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SUMMARY:  This  rule  amends  existing 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  revising  the 
organizational  structure  of  the  Service  to 
conform  to  the  Service  reorganization 
plan  approved  by  Attorney  General 
Reno.  These  regulations  will  allow  for 
empowerment  of  Headquarters  and  field 
managers,  and  further  enhance  Service 
planning  and  communications 
capabilities. 

EFFECTIVE  DATE:  November  22,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
S.  Messina,  Acting  Executive  Associate 
Commissioner,  Policy  and  Planning, 
Immigration  and  Naturalization  Ser\'ice, 
425  I  Street  NW.,  Room  6042, 
Washington,  DC  20536,  telephone  (202) 
514-3242. 


SUPPLEMENTARY  INFORMATION:  The 
reorganization  of  the  Immigration  and 
Naturalization  Service  was  approved  by 
Attorney  General  Reno  on  January  14, 
1994.  A  copy  of  the  organization  chart, 
which  graphically  illustrates  the 
approved  structure,  is  published  with 
this  final  regulation  as  Appendix  A. 

The  reorganization  wiU:  (a)  Create  a 
clearer  sense  of  mission  by  knitting 
together  the  Service's  major  functions 
and  programs;  (b)  decentralize  decision- 
making authority  and  delegate  authority 
to  persons  geographically  closer  to  the 
locations  where  work  is  being 
performed;  (c)  empower  field 
operational  imits  to  improve  the 
delivery  of  services  to  customers;  (d)  re- 
engineer  major  processes,  such  as  those 
which  develop  and  disseminate 
organizational  policy  and  guidelines. 


and  which  are  outdated  approaches  to 
handing  records  and  information;  and 
(e)  develop  a  capability  and 
commitment  to  plan  for  the  future,  set 
customer  service  standards,  and 
establish  quantitative  performance 
measures  to  enable  the  Service  to 
evaluate  its  programs  and  service 
delivery.  To  accomplish  these  goals,  the 
reorganization  creates  several  new 
components  through  the  restructuring  of 
some  existing  ones  and  the  abolition  of 
others.  Some  components  retain  their 
identity,  but  with  revised  duties  and 
reporting  relationships,  while  other 
components  remain  unchanged.  This 
final  regulation  formalizes  the  new 
components,  responsibilities,  and 
reporting  relationships. 

Synopsis  of  the  changes 


Former  organizational  structure 


Executive  Associate  Commisstoner 


Office  of  Professional  Responsibility  

Office  of  Program  Inspections  

Office  of  Congressional  and  Public  Affairs 


Office  of  Anti-Smuggling  under  the  Office  of  Enforcemerrt  

Associate  Commissioner,  Management  

Office  of  Comptroller  under  ttie  Office  of  Management  

Office  of  Personnel  and  Training  under  the  Office  of  Management 


Office  of  Administration  urxJer  the  Office  of  Management 


Office  of  Equal  Employment  Opportunity  under  the  Office  of  Manage- 
ment. 

Office  of  Plans  and  Analysis  under  the  Executive  Associate  Commis- 
sioner. 

Office  of  Information  Systems  under  the  Executive  Associate  Commis- 
sioner. 

Records  Systems  Division  under  the  Office  of  Information  Systems  

Data  Systems  Division  under  the  Office  of  Information  Systems  

Office  of  Policy  Directives  and  InstructiorK  under  the  Office  of  Informa- 
tion Systems. 

Project  Control  and  Integration  Division  urxjer  the  Office  of  Information 
Systems. 

Office  Oi  Examinations 

Adjudication  Division  under  the  Office  of  Examinations 

Refugee,  Asylum,  arxl  Parole  Division  urxter  tfie  Office  of  Examinations 


Office  of  Outreach  Program  under  the  Office  of  Examinations 


Administrative  Appeals  Unit  under  the  Office  of  Examinations 

Legalization  Division  ur>der  the  Office  of  Examinations  

National  Fines  Office  urxJer  the  Office  of  Examir;ations  


New  organizational  structure 


Four  Regional  Commissioners 


Atx)lished,  functions  realigned  to  the  Deputy  Commissioner,  and  the 
four  Executive  Associate  Commissioners  (EACs). 

Atx)lished.  some  functions  absort)ed  by  the  Office  of  Internal  Audit. 

Atxjiished,  some  functions  at)sort)ed  by  the  Office  of  Internal  Audit. 

Functions  redistributed  to  an  Office  of  Public  Affairs  and  an  Office  of 
Congressional  Relations. 

Anti-Smuggling  function  absorbed  into  the  Office  of  Investigations. 

EAC,  Management. 

Office  of  Finance  under  the  EAC,  Management. 

Office  of  Human  Resources  and  Adnfiinistration  under  the  EAC.  Man- 
agement. 

Administration  functions  absorbed  into  the  Office  of  Human  Resources 
and  Administration  under  the  EAC.  Management. 

Reports  to  the  EAC,  Management. 

EAC,  Policy  and  Planning. 

Office  of  Information  Resources  Management  under  ttie  EAC,  Man- 
agement. 

Functions  realigned  to  EAC.  Management;  EAC,  Programs;  EAC,  Pol- 
icy and  Planning;  and  Director,  Put)lic  Affairs. 

Reports  to  the  Office  of  information  Resources  Management 

Policy  Directives  and  Instructions  Branch  under  the  EAC,  Policy  and 
Planning. 

Systems  Integration  Division  under  the  Office  of  Information  Re- 
sources Management. 

Reports  to  the  EAC,  Programs. 

Adjudications  and  Nationality  Division  under  the  Office  of  Examina- 
tions. 

Functions  realigned  to  EAC,  Field  Operations  to  include  an  Asylum 
Division  and  a  Refugees  and  Parole  Division,  both  of  which  report 
to  ttie  Office  of  International  Affairs. 

Absort)ed  into  the  Adjudications  and  Nationality  Division  under  the  Of- 
fice of  Examinations. 

Administrative  Appeals  Office  under  ttie  Office  of  Examinations. 

Abolished. 

Absorbed  into  the  Inspections  Division  urxJer  the  Office  of  Examir^a 
tions. 

Abolished  and  functional  responsit)illties  realigned  to  three  Regional 
Directors  reporting  to  the  EAC,  Field  Operations,  and  lour  Directors 
of  Administrative  Centers  reporting  to  the  EAC,  Management. 


Discussion  of  Changes 

Deputy  Commissioner 

The  reorganization  reaffirms  the 
position  of  the  Deputy  Commissioner 


and  specifically  empowers  the 
incumbent  to  serve  as  Chief  Operating 
Officer  for  the  Service.  The  Deputy 
Commissioner  supervises  the  four 
newly  established  Exeeutive  Associate 


Commissioner  (EAC)  positions.  The 
EACs  are  for  Programs,  Field 
Operations,  Policy  and  Plarming,  and 
Management.  The  EAC  for  Field 
Operations  supervises  the  Regional 


Directors  who.  in  tiu-n,  supervise  the 
District  Directors  and  Chief  Patrol 
Agents.  The  other  three  EACS  are  staff 
to  the  Commissioner  and  Deputy 
Commissioner.  The  responsibility  for 
reconciling  field  and  Headquarters 
requirements  Ues  with  the  Deputy 
Commissioner,  freeing  the 
Coirunissioner  to  set  policy  and 
represent  the  Service  externally. 

As  noted,  the  reorganization 
abolished  the  position  of  Executive 
.'\.s.sociate  Commissioner.  With  this 
change,  authority  and  responsibiiity 
held  by  that  office  are  realigned  under 
the  new  positions  of  Executive 
-Associate  Commissioner,  Programs; 
Executive  Associate  Commissioner. 
Field  Operations;  Executive  Associate 
Commissioner.  Policy  and  Planning; 
and  Executive  Associate  Commissioner. 
Management,  reporting  to  the  Deputy 
Commissioner. 

Finally,  the  Offices  of  Professional 
Responsibility,  Program  Inspection,  and 
the  position  of  Special  Representative  of 
the  Commissioner  are  abolished. 

{:\t;iutive  Associate  Commissioner  for 
Programs 

The  Executive  Associate 
Commissioner  for  Programs  is 
responsible  for  policy  development, 
review  and  integration  of  the  Service's 
enforcement  and  examinations 
programs,  and  supervision  of  the 
Associate  Commissioners  for 
E.xaminations  and  Enforcement.  The 
Executive  Associate  Commissioner  for 
Programs  does  not  exercise  line 
authority  over  district  and  sector 
operations. 

( office  of  Asset  Forfeiture 

The  Office  of  Asset  Forfeiture  is  now- 
delegated  authority  by  the  Associate 
Commissioner  of  Enforcement  to 
adjudicate  claims  under  section  274  (b) 
of  the  Act  on  behalf  of  the 
('ommissioner  of  the  Immigration  and 
Naturalization  Ser%'ice. 

Ext'cative  Associate  Commissioner  for 
Field  Operations 

llie  Executive  Associate 
Compiissioner  for  Field  Operations 
n^sp^nds  to  field  office  needs; 
iinplktmenfs  policy;  ensures  consistency 
uid  program  effectiveness  in  the  work 
I  if  Service  districts  and  sectors. 
;.i  lading  the  Service's  foreign  offices: 
uid  >erves  as  a  single  point  of  contact 
mil  advocacy  at  the  Headquarters  level 
tni  fibld  issues.  The  EAC  for  Field 
Op'dHtions  supervises  three  Regional 
Hin-otor  positions  who  are  responsible 
for  Eastern.  Central,  and  Western  Field 
O[)it|»tious.  AddiUonally.  Ums  EAC  for 


Field  Operations  supervises  the 
Director.  International  Affairs; 

Regional  Directors 

The  reorganization  aboUshes  the  four 
Regional  Commissioner  positions  and 
replaces  thera  with  three  Regional 
Directors  for  domestic  activities.  They 
are  responsible  for  Eastern.  Central,  and 
Western  Field  Operations.  These  three 
domestic  regions  replace.the  old  four- 
region  configuration  and  provide  an 
intermediate  management  level  between 
dispersed,  complex  field  activities  and 
Headquarters.  Each  region  includes  a 
southern  and  a  northern  border.  The 
regional  aUgnment  reflects  an  even, 
three-way  distribution  of  Service 
workload  and  resources.  The  Regional 
Directors  will  also  act  as  spokespersons 
in  their  respective  geographic  areas. 

Office  of  International  Affairs 

The  reorganization  creates  an  Office 
of  International  Affairs  and  places  it 
under  the  Executive  Associate 
Commissioner  for  Field  Operations. 
This  office  will  assume  responsibility 
for  foreign  operations  and  die 
centralized  political  asylum  program. 
This  action  estabhshes  the  foreign 
districts  as  a  mini-region,  and  allows 
them  to  function  as  an  extension  of 
domestic  operations,  discharging 
refugee  and  parole  responsibiUties. 

Executive  Associate  Commissioner  for 
Policy  and  Planning 

The  Office  of  Plans  and  Analysis  is 
renamed  Policy  and  Planning  and 
moved  under  the  new  EAC  for  Policy 
and  Planning.  This  organization  serves 
as  a  clearinghouse  for  Service  poUcy 
and  is  responsible  for  a  wide  spectrum 
of  policy  activities,  including  policy 
formulation,  codification,  and 
dissemination  within  the  agency.  To 
this  end.  the  Office  of  Policy  Directives 
and  Instructions  is  absorbed  by  the  new 
organization.  Strategic  planning,  annual 
priorities  development,  statistics, 
research  and  development,  and  cross- 
program  initiatives,  all  functions  now 
performed  in  the  Office  of  Plans  and 
.Analysis,  are  subsumed  in  the  new 
organization. 

Executive  Asso<:iate  Commissioner  for 
Management 

The  Executive  Associate 
Commissioner  for  Management  will  be 
responsible  for  the  duties  now  extant  in 
the  Management  and  Information 
Sys!.?nis  components  of  the  Serv  ice.  and 
will  exercise  this  responsibility  through 
Headquarters  Offices  of  Security,  Equal 
Employment  Opportunity.  Files  and 
Forms  Management.  Human  Resources 
and  Administration.  Finance. 


Information  Resources  Management.  i 

and  the  four  Administrative  Centers  j 

(new  position;  see  discussion  below).         | 

Director.  Administrative  Center  | 

The  reorganization  further  establishes 
four  new  Director  of  Administrative 
Center  positions.  The  directors  will  be 
responsible  for  administrative  services, 
program  oversight,  and  liaison  hinctions 
at  their  respective  locations. 
Specifically,  they  will  manage 
personnel,  administrative,  information 
systems,  financial,  security,  and  equal 
employment  opportunity  aspects  of  the 
offices  in  their  respective  geographical 
areas,  subject  to  oversight  and  direction 
from  Headquarters.  The  directors  will 
report  to  the  Executive  Associate 
Commiissioner  for  Management  in  the 
exercise  of  these  responsibilities. 

Executive  Staff  Offices 

In  addition,  the  reorganization 
consolidates  existing  functions  and 
estabhshes  new  offices  to  oversee  and 
supervise  their  operation.  The  Office  of 
Internal  Audit,  the  Office  of 
Congressional  Relations,  and  the  Office 
of  Public  Affairs  are  such  offices.  They     . 
will  be  located  in  the  Office  of  the 
Commissioner,  and  each  will  be  headed 
by  a  Director. 

Regulatoty  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service.  In 
accordance  with  the  Regulatory  ■ 

Flexibility  Act  (5  U.S.C.  605  (b')).  ha.s  ' 

reviewed  this  regulation  and,  by  ! 

approving  it.  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  i 

entities.  This  regulation  deals  with  an        i 
internal  reorganization  within  the 
Service,  as  discussed  in  the 
Supplemental  section  of  this  document. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice.  Immigration  mul 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  uiidur 
Executive  Order  12866.  section  3|f), 
Regulatory  Planning  and  Review  and 
has  been  approved  by  the  Office  of 
Management  and  Budget.  As  noted  in 
the  supplementary  section  of  the  rule, 
the  Service  has  realigned  fimctions  and 
■  responsibilities  to  increase  overall 
operational  efficiency.  The 
organizational  realigmnents. 
decentralization  and  redelegation  of 
specific  programmatic  responsibility 
and  accountability,  as  well  as 
empowennent  of  staff,  are  critical 
changes  being  implemented  by  the 
n;organization.  These  initiatives  are 
tleemed  by  the  Service  to  be  significant 


60068    Federal  Register  /  Vol.  59,  No.  224  /  Tuesday,  November  22,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  224  /  Tuesday.  November  22.  1994  /  Rules  and  Regulations    60069 


actions  which  are  in  conformance  with 
the  Administration's  priorities  as 
outlined  by  the  National  Performance 
Review. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  has  reviewed 
this  rule  and.  by  signing  it,  certifies  that 
she  has  assessed  the  rule  in  Ught  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  the  regulation  will  have 
no  bearing  on  family  well-being. 

List  of  Subjects 

eCFRPartlOO 

Organizations  and  functions 
(Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procediu^.  Authority  delegations 
(Government  agencies),  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103:  8  CFR  part  2. 

2.  Section  100.2  is  revised  to  read  as 
follows: 

1 100.2    Organization  and  functions. 

(a)  Office  of  the  Commissioner.  The 
Attorney  General  has  delegated  to  the 
Commissioner,  the  principal  officer  of 
the  Immigration  and  Naturalization 
Service,  authority  to  administer  and 
enforce  the  bnmigration  and  Nationality 
Act  and  all  other  laws  relating  to 
immigration,  naturalization,  and 
nationality  as  prescribed  and  limited  by 
28  CFR  0.105. 

(1)  Office  of  the  General  Counsel. 
Headed  by  the  General  Counsel,  the 
office  provides  legal  advice  to  the 
•  Commissioner,  the  Deputy 


Commissioner,  and  staff;  prepares 
legislative  reports;  assists  in  litigation; 
prepares  briefs  and  other  legal 
memoranda  when  necessary;  directs  the 
activities  of  the  regional  counsel; 
oversees  the  professional  activities  of  all 
Service  attorneys  assigned  to  field 
offices;  and,  makes  recommendations  on 
all  personnel  matters  involving  Service 
attorneys. 

(2)  Office  of  Congressional  Relations. 
Headed  by  the  Director  of  Congressional 
Relations,  the  office  is  responsible  for 
establishing  and  maintaining  effective 
liaison  with  the  Congress,  Department 
of  Justice,  and  other  agencies  on  such 
matters  as  bills,  mark-ups,  hearings,  and 
Congressional  inquiries. 

{3]  Office  of  Public  Affairs.  Headed  by 
the  Director  of  Public  Affairs,  the  office 
is  responsible  for  establishing  and 
maintaining  public  affairs  policy, 
serving  as  liaison  with  various 
constituent  communities 
(intergovernmental,  public,  news 
organization,  etc.)  to  communicate 
Service  initiatives,  such  as 
naturalization  and  employer  education, 
and  producing  public  information 
products. 

(4)  p^ce  of  Internal  Audit.  Headed 
by  the  Director  of  Internal  Audit,  the 
office  promotes  economy,  efficiency, 
and  effectiveness  within  the  Service  by 
managing  the  Service's  systems  for 
resolving  alleged  mismanagement  and 
misconduct  by  Service  employees; 
reviewing  and  evaluating  the  efficiency 
and  effectiveness  of  Service  operations 
and  programs;  collecting  and  analyzing 
data  to  identify  patterns  of  deficiencies 
or  other  weaknesses  warranting 
investigative  or  audit  follow-up;  making 
recommendations  on  disciplinary 
policies  and  procedures  of  the  Service; 
overseeing  Service  systems  to  eliminate 
fraud,  waste,  and  abuse  in  the 
workplace;  and  acting  as  the  Service's 
liaison  with  outside  audit/inspection 
agencies.  These  duties  are  executed  in 
coordination  with  other  components  of 
the  Service  and  other  Department  of 
Justice  components. 

(b)  Office  of  the  Deputy 
Commissioner.  Headed  by  the  Deputy 
Commissioner,  the  office  is  authorized 
to  exercise  all  power  and  authority  of 
the  Commissioner  unless  any  such 
power  or  authority  is  required  by  law  to 
be  exercised  by  the  Commissioner 
personally.  The  Deputy  Commissioner 
advises  and  assists  the  Commissioner  in 
formulating  and  implementing  Service 
pohcies  and  programs,  and  provides 
supervision  and  direction  to  all 
organizational  units  of  the  Service.  The 
Deputy  Commissioner  also  performs 
such  other  duties  as  may  be  assigned 
from  time-to-time  by  the  Commissioner. 


In  addition,  the  Deputy  Commissioner 
supervises  the  four  Executive  Associate 
Conunissioners  for  Programs,  Field 
Operations,  Policy  and  Planning,  and 
Management. 

(c)  Office  of  the  Executive  Associate 
Commissioner  for  Programs — (1) 
General,  (i)  Headed  by  the  Executive 
Associate  Commissioner  for  Programs, 
the  office  is  responsible  for  policy 
development  and  review  as  well  as 
integration  of  the  Service's  enforcement 
and  examinations  programs.  This  office 
has  primary  responsibility  for  the 
planning,  oversight,  and  advancement 
of  programs  engaged  in  interpretation  of 
the  immigration  and  nationality  laws 
and  the  development  of  regulations  to 
assist  in  activities,  including: 

(A)  The  granting  of  benefits  and 
privileges  to  those  qualified  to  receive 
them; 

(B)  Withholding  of  benefits  from  those 
ineligiBle; 

(C)  Control  of  the  borders  and 
prevention  of  illegal  entry  into  the 
United  States; 

(D)  Detection,  apprehension, 
detention,  and  removal  of  illegal  aliens; 
and 

(E)  Enforcement  of  employer 
sanctions  and  other  provisions  of 
immigration-related  law. 

(ii)  In  addition  to  overseeing 
enforcement  and  examination  policy 
matters,  the  Office  of  Programs  is  also 
responsible  for  immigration  records. 
The  Executive  Associate  Commissioner 
for  Programs  promulgates  policy, 
provides  direction  and  supervises  the 
activities  of  the  Offices  of  Enforcement 
and  Examinations. 

(2)  Office  of  Enforcement.  Headed  by 
the  Associate  Commissioner  for 
Enforcement,  the  office  is  responsible 
for  the  planning,  oversight,  and 
advancement  of  enforcement  programs 
engaged  in  interpretation  of  the 
immigration  and  nationality  laws,  and 
the  development  of  Service  policies  to 
assist  enforcement  activities.  The 
Associate  Commissioner  for 
Enforcement  directly  supervises  the 
Headquarters: 

(i)  Border  Patrol  Division; 
(ii)  Investigations  Division; 
(iii)  Detention  and  Deportation 
Division; 
(iv)  Intelligence  Division;  and 
(v)  Asset  Forfeiture  Office. 

(3)  Office  of  Examinations.  Headed  by 
the  Associate  Commissioner  for 
Examinations,  the  office  is  responsible 
for  the  planning,  oversight,  and 
advancement  of  examinations  programs 
engaged  in  interpretation  of  the 
immigration  and  nationahty  laws,  and 
the  development  of  Service  policies  to 
assist  examinations  activities.  The 


Office  of  Examinations  is  also 
responsible  for  all  district  and  service 
center  records  and  all  records 
operations,  except  records  policy.  The 
Associate  Commissioner  for 
Examinations  directly  super\ises  the 
Headquarters: 

(i)  Adjudications  and  Nationality 
Division; 

(ii)  Inspections  Division; 

(iii)  Service  Center  Operations 
Division; 

(iv)  Records  Division:  and 

(v)  Administrative  Appeals  Office. 

(d)  Office  of  the  Executive  Associate 
Commissioner  for  Field  Operations — (1) 
General,  (i)  Headed  by  the  Executive 
Associate  Commissioner  for  Field 
Operations,  the  office  is  responsible  for 
implementing  policies  related  to  the 
Service's  field  operations.  This  office 
has  primary  responsibility  for  oversight 
and  coordination  of  all  field  operations 
relating  to  the  administration  of 
immigration  law.  including: 

(A)  The  granting  of  benefits  and 
privileges  to  those  quafified  to  receive 
thera; 

(B)  Withholding  of  benefits  from  those 
ineligible; 

(C)  Control  of  the  borders  and 
prevention  of  illegal  entry  into  the 
United  States; 

(D)  Detection,  apprehension, 
detention,  and  removal  of  illegal  aliens; 

(E)  Enforcement  of  employer 
sanctions  and  other  provisions  of 
immigration-related  law;  and 

(F)  Refugee  processing,  adjudication 
of  relative  applications/petitions  filed 
by  citizens  and  legal  permanent 
residents,  and  overseas  deterrence  of 
alien  smuggling  and  fraud  activities. 

(ii)  The  Executive  Associate 
Commissioner  for  Field  Operations 
provides  direction  to,  and  super\'ision 
of.  the  three  Regional  Directors  (Eastern. 
Central,  and  Western),  and  the  Director, 
International  Affairs. 

(2)  Offices  of  the  Regional  Directors. 
(ii  General.  Headed  by  regional 
directors,  these  offices  are  responsible 
for  directing  all  aspects  of  the  Service's 
field  operations  within  their  assigned 
geographic  areas  of  activity.  The 
regional  directors  provide  general 
guidance  and  supervision  to: 

(A)  Service  districts  within  their 
regions;  and 

(B)  Border  Patrol  sectors  within  their 
regions. 

(ii)  Service  districts.  Headed  by 
district  directors,  who  may  be  assisted 
by  deputy  district  directors,  these 
offices  are  responsible  for  the 
administration  and  enforcement  of  the 
Act  and  all  other  laws  relating  to 
i:nmigration  and  naturalization  %vithin 
their  assigned  geographic  areas  of 


activity,  unless  any  such  power  and 
authority  is  either  required  to  be 
exercised  by  higher  authority  or  has 
been  exclusively  delegated  to  another 
immigration  official  or  class  of 
immigration  officer.  District  directors 
are  subject  to  the  general  supervision 
and  direction  of  their  respective 
regional  director,  except  that  district 
directors  outside  of  the  United  States 
are  subject  to  the  general  supervision 
and  direction  of  the  Director  for 
International  Affairs. 

(iii)  Border  Patrol  Sectors.  Headed  by 
chief  patrol  agents  who  may  be  assisted 
by  deputy  chief  patrol  agents,  these 
offices  are  responsible  for  the 
enforcement  of  the  Act  and  all  other 
laws  relating  to  immigration  and 
naturalization  within  their  assigned 
geographic  areas  of  activity,  unless  any 
such  power  and  authority  is  required  to 
be  exercised  by  higher  authority  or  has 
been  exclusively  delegated  to  another 
immigration  official  or  class  of 
immigration  officer.  Chief  patrol  agents 
are  subject  to  the  general  supervision 
and  direction  of  their  respective 
regional  director. 

(3)  Office  of  International  Affairs. 
Headed  by  a  Director  of  International 
Affairs,  the  office  is  responsible  for 
ensuring  that  the  foreign  affairs  mission 
of  the  Service  reflects  a  full  partnership 
between  the  Service,  the  Executive 
Branch  agencies,  and  the  Congress,  the 
administration  of  U.S.  immigration  law 
on  foreign  soil,  and  the  U.S.  domestic 
asylum  program.  The  Director  for 
International  Affairs  provides  general 
guidance  and  supervision  to: 

(i)  Foreign  districts; 

(ii)  Asylum  Division;  and 

(iii)  Refugee  and  Parole  Division. 

(e)  Office  of  the  Executive  Associate 
Commissioner  for  Policy  and  Planning. 
Headed  by  the  Executive  Associate 
Commissioner  for  Policy  and  Planning, 
the  office  is  responsible  for  directing 
and  coordinating  Servicewide  policy 
and  planning  activities,  and  conducting 
analysis  of  these  as  well  as  other  issues 
which  cross  program  lines  or  have 
national  implications. 

(f)  Office  of  the  Executive  Associate 
Commissioner  for  Management — (1 ) 
General.  Headed  by  the  Executive 
Associate  Commissioner  for 
Management,  the  office  is  responsible 
for  planning,  developing,  directing, 
coordinating,  and  reporting  on  Service 
management  programs  and  activities. 
The  Executive  Associate  Commissioner 
for  Management  promulgates 
Servicewide  administrative  policies  and 
coordinates  all  financial,  human 
resource,  administrative,  and 
information  resources  management 
functions.  The  Executive  Associate 


Commissioner  for  Management  provides 
direction  to.  and  supervision  of.  the: 

(i)  Office  of  Security; 

(ii)  Office  of  Equal  Employment 
Opportunity; 

(iii)  Office  of  Human  Resources  and 
Administration; 

(iv)  Office  Of  Finance; 

(v)  Office  of  Information  Resources 
Management; 

(vi)  Office  of  Files  and  Forms 
Management;  and 

(vii)  Administrative  Centers. 

(2)  Office  of  Security.  Headed  by  the 
Director  of  Security,  the  office  is 
responsible  for  all  security  programs  of 
the  Service,  including  those  related  to 
personnel,  physical,  information  and 
documents,  automated  data  processing, 
telecommunications,  and  emergency 
preparedness  plaiming. 

(3)  Office  of  Equal  Employment 
Opportunity.  Headed  by  the  Director  of 
Equal  Emplo>'ment  Opportimity.  the 
office  is  responsible  for  developing, 
planning,  directing,  managing,  and 
coordinating  equal  employment 
opportunity  programs  and  evaluating 
programs  relating  to  the  civil  rights  of 
all  employees  and  appficants  to  ensure 
compliance  with  the  law.  This  office 
also  coordinates  the  affirmative 
employment  and  discrimination 
complaints  programs  of  the  Service  and 
those  of  the  Department  of  Justice  as 
they  apply  to  the  Service. 

(4)  Office  of  Human  Resources  and 
Administration.  Headed  by  the 
Associate  Commissioner  for  Human 
Resources  and  Administration,  the 
office  is  responsible  for  planning, 
developing,  directing,  managing,  and        ] 
coordinating  the  personnel,  career 
development,  contracting,  facilities,  and 
administrative  support  programs  of  the     j 
Service.  The  Associate  Commissioner       j 
for  Human  Resources  and 
Administration  directly  supervises  the: 

(i)  Human  Resources  ancf 
Development  Division;  and 
(ii)  Administration  Division. 

(5)  Office  of  Finance.  Headed  by  the 
Associate  Commissioner  for  Finance, 
the  office  is  responsible  for  planning, 
developing,  directing,  managing, 
coordinating,  and  reporting  on.  the 
budget,  accounting,  and  resource 
management  programs  of  the  Service. 
The  Associate  Commissioner  for 
Finance  directly  supervises  the: 

(i)  Budget  Division;  and 

(ii)  Financial  Management  Division. 

(6)  Office  of  Information  Resources 
Management.  Headed  by  the  Associate 
Commissioner  for  Information 
Resources  Management,  the  office  is 
responsible  for  planning,  developing, 
directing,  managing,  coordinating,  and 
reporting  on  Service  information 


60070    Federal  Register  /  Vol.  59,  No.  224  /  Tuesday,  November  22,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  224  /  Tuesday.  November  22.  1994  /  Rules  and  Regulations    60071 


management  programs  and  activities 
including  automated  data  processing, 
telecommimications,  and  radio 
communications.  The  Associate 
Commissioner  for  Information 
Resources  Management  directly 
supervises  the: 
(i)  Data  Systems  Division;  and 
(ii)  Systems  Integration  Division. 

(7)  Office  of  Files  and  Forms 
Management.  Headed  by  the  Director  of 
Files  and  Forms  Management,  the  office 
is  responsible  for  the  administration  of 
records  policy,  and  correspondence 
files.  The  Director  of  Files  and  Forms 
Management  directly  supervises  the: 

(i)  National  Records  Center; 

(ii)  National  Forms  Center; 

(iii)  Systematic  Alien  Verification 
Entitlement  (SAVE)  Program;  and 

(iv)  Centralized  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  program. 

(8)  p^jce  of  the  Administrative 
Center.  Headed  by  directors,  these 
offices  are  responsible  for 
administrative  servicing,  monitoring, 
and  liaison  functions  within  their 
respective  geographic  boundaries.  The 
directors  direct  and  supervise  regional 
staff  who  administer  human  resources, 
administrative,  information  systems, 
security,  and  financial  functions. 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

3.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a;  8  U.S.C 
1101, 1103. 1201, 1252  note,  1252b,  1304. 
1356;  31  U.S.C.  9701;  E.O.  12356.  47  FR 
14874. 15557.  3  CFR,  1982  Comp.,  p.  166;  8 
CFRpart  2. 

4.  Section  103.1  is  revised  to  read  as 
follows: 

§  103.1    Del«gations  of  authority. 

(a)  Deputy  Commissioner.  Without 
divesting  the  Commissioner  of  any  of 
the  powers,  duties,  and  privileges 
delegated  by  the  Attorney  General, 
coextensive  authority  is  delegated  to  the 
Deputy  Commissioner.  The  Deputy 
Commissioner  is  delegated 
responsibility  for  providing  overall 
supervision  and  direction  to  the  four 
Executive  Associate  Commissioners  of 
the  Service. 

(b)  General  Counsel — (1)  General. 
Under  the  direction  and  supervision  of 
the  Coimnissioner.  the  General  Counsel 
is  delegated  the  authority  to  carry  out 
the  duties  of  the  chief  legal  officer  for- 
the  Service,  and  is  assisted  by  the 
deputy  general  counsel(s)  and  staff.  The 
General  Counsel  advises  the 
Commissioner,  the  Deputy 


Commissioner,  and  staff  on  legal 
matters;  prepares  l^islative  reports;  and 
assists  in  litigation.  The  General 
Counsel  is  delegated  the  authority  to 
oversee  the  professional  activities  of  all 
Service  attorneys  assigned  to  field 
offices  and  to  make  recommendations  to 
the  Department  of  Justice  on  all 
persoimel  matters  involving  Service 
attorneys,  including  attorney  discipUne 
which  requires  final  action  or  approval 
by  the  Deputy  Attorney  General  or  other 
designated  Department  of  Justice 
official.  The  General  Counsel  is 
delegated  authority  to  perform  the 
functions  conferred  upon  the 
Commissioner  with  respect  to 
production  or  disclosure  of  material  in 
Federal  and  state  proceedings  as 
provided  in  28  CFR  16.24(a). 

(2)  Regional  Counsel.  In  addition  to 
other  legal  activities  performed  under 
the  direction  and  supervision  of  the 
General  Counsel,  Regional  Counsel  are 
delegated  authority  within  their 
respective  regional  areas,  conciurent 
with  that  of  the  General  Counsel,  to 
perform  the  functions  conferred  upon 
the  Commissioner  with  respect  to 
production  or  disclosure  of  material  in 
Federal  and  state  proceedings  as 
provided  in  28  CFR  16.24(a). 

(c)  Director  of  Congressional 
Relations.  Under  the  direction  and 
supervision  of  the  Commissioner,  the 
Director  of  Congressional  Relations  is 
delegated  authority  to  respond  to 
Congressional  inquiries  and  advise  the 
Commissioner  and  staff  concerning 
legislative  matters  of  the  Service. 

(d)  Director  of  Public  Affairs.  Under 
the  direction  and  supervision  of  the 
Commissioner,  the  Director  of  Public 
Affairs  is  delegated  authority  to  direct 
and  coordinate  public  affairs  policy, 
public  information,  news  releases, 
public  liaison,  and  outreach;  to  advance 
public  affairs  and  Service  initiatives 
such  as  naturalization  and  employer 
education;  and  to  produce  information 
products. 

(e)  Director  of  Internal  Audit.  Under 
the  direction  and  supervision  of  the 
Commissioner,  the  Director  of  the  Office 
of  Internal  Audit  is  delegated  authority 
to  plan,  direct,  and  coordinate  the 
Service's  internal  audit  program  and 
compliance  review  program;  to  initiate 
and  to  conduct  or  direct  the  conduct  of 
investigations  of  alleged 
mismanagement  by  Service  employees; 
to  initiate  and  to  conduct  or  direct  the 
conduct  of  investigations  of  alleged 
misconduct  by  Service  employees, 
subject  to  agreements  with  the 
Department's  Office  of  Professional 
Responsibility  and  Office  of  Inspector 
General  (OIG);  to  exercise  those  powers 
and  authorities  necessary  to  investigate 


matters  which  are  material  £md  relevant 
to  the  administration  of  the  Service, 
including  the  power  and  authority  to 
administer  oadis  and  to  take  and 
consider  evidence;  to  collect 
information  concerning  the  efficiency 
and  effectiveness  of  Service  operations 
and  programs  and  Service  systems  to 
eliminate  fraud,  waste,  and  abuse  in  the 
workplace;  and  to  act  as  the  Service's 
liaison  with  outside  audit/inspection 
agencies. 

(f)  Executive  Associate  Commissioner 
for  Programs — (1)  General.  Under  the 
direction  and  supervision  of  the  Deputy 
Commissioner,  the  Executive  Associate 
Commissioner  for  Programs  is  delegated 
authority  for  policy  development, 
review  and  integration  of  the  Service's 
enforcement  and  examinations 
programs,  and  for  providing  general 
direction  to,  and  supervision  of,  the 
Associate  Commissioners  for 
Enforcement  and  Examinations. 

(2)  Associate  Commissioner  for 
Enforcement — (i)  General.  Under  the 
direction  and  supervision  of  the 
Executive  Associate  Commissioner  for 
Programs,  the  Associate  Commissioner 
for  Enforcement  is  delegated  authority 
and  responsibility  for  program  and 
policy  plaiming,  development, 
coordination,  evaluation,  and  staff 
direction  to  the  Border  Patrol, 
Investigations,  Detention  and 
Deportation,  Intelligence,  and  Asset 
Forfeiture  programs,  and  to  impose 
administrative  fines,  penalties,  and 
forfeitures  under  sections  274,  274A  and 
274C  of  the  Act.  The  Associate 
Commissioner  for  Enforcement  is 
responsible  for  providing  general 
direction  and  supervision  to  the: 

(A)  Assistant  Commissioner  for  Border 
Patrol; 

(B)  Assistant  Commissioner  for 
Investigations; 

(C)  Assistant  Commissioner  for 
Detention  and  Deportation; 

(D)  Assistant  Commissioner  for 
Intelligence;  and 

(E)  Director  of  Asset  Forfeiture. 

(ii)  Director  of  Asset  Forfeiture.  Under 
the  direction  and  supervision  of  the 
Associate  Commissioner  for 
Enforcement,  the  Director  of  Asset 
Forfeiture  is  delegated  the  authority  to 
direct  and  coordinate  the  Service 
program  imder  section  274(b)  of  the  Act 
which  provides  for  the  seizure  and 
forfeiture  of  conveyances  used  in 
violation  of  section  274(a)  of  the  Act. 

(3)  Associate  Commissioner  for 
Examinations,  (i)  General.  Under  the 
direction  and  supervision  of  the 
Executive  Associate  Commissioner  for 
Programs,  the  Associate  Commissioner 
for  Examinations  is  delegated  authority 


iivi  iTJsponsibility  for  program  and 
policy  planning,  development, 
coordination,  evaluation,  and  staff 
direction  to  the  Adjudications  and 
Nationahty.  Inspections,  Administrative 
Appeals,  Service  Center  Operations,  and 
Records  programs,  and  to  direct  and 
SLij.ervise  the: 

(A)  Assistant  Commissioner  for 
Adjudications  and  Nationality; 

(B)  Assistant  Commissioner  for 
Inspections; 

(C)  Assistant  Commissioner  for  Service 
Center  Operations; 

ID)  Assistant  Commissioner  for  Records; 

a  ad 
(E)  Director  of  Administrative  Appeals. 

(ii)  Administrative  Fines.  The 
Associate  Commissioner  for 
Examinations  is  delegated  the  authority 
to  impose  administrative  fines  imder 
provisions  of  the  Act  in  any  case  which 
is  transmitted  to  the  National  Fines 
Office  by  a  district  director. 

(iii)  Appellate  Authorities.  In 
addition,  the  Associate  Commissioner 
for  Examinations  exercises  appellate 
jurisdiction  over  decisions  on; 

(A)  Breaching  of  bonds  under 
i»  103.6(e); 

(B)  Petitions  for  immigrant  visa 
classification  based  on  employment  or 
as  a  special  immigrant  or  entrepreneur 
under  §§  204.5  and  204.6  of  this  chapter 
except  when  the  denial  of  the  petition 
is  based  upon  lack  of  a  certification  by 
the  Secretary  of  Labor  under  section 
212(a)(5)(A)  of  the  Act; 

(CJ  Indochinese  refugee  applications 
for  adjustment  of  status  under  §  245.2 
(a)(4)  and  (e)  of  this  chapter; 

(D)  Revoking  approval  of  certain 
petitions  under  §205.2  of  this  chapter.; 

(E)  Applications  for  permission  to 
reapply  for  admission  to  the  United 
States  after  deportation  or  removal 
under  §  212.2  of  this  chapter; 

(F)  Applications  for  waiver  of  certain 
grounds  of  excludability  under 

§  21 2.7(a)  of  this  chapter; 

(G)  Applications  for  waiver  of  the 
two- year  foreign  residence  requirement 
under  §  212.7(c)  of  this  chapter; 

(H)  Petitions  for  approval  of  schools 
under  §  214.3  of  this  chapter; 

(I)  Decisions  of  district  directors 
regarding  withdrawal  of  approval  of 
schools  for  attendance  by  foreign 
students  under  §  214.4  of  this  chapter; 

(J)  Petitions  for  temporary  workers  or 
trainees  and  fiancees  or  fiances  of  U.S. 
citizens  under  §§  214.2  and  214.6  of  this 
chapter; 

(K)  Applications  for  issuance  of 
reentry  permits  under  §  223.1  of  this 
chapter; 

(L)  Applications  for  refugee  travel 
documents  under  §  223a.4  of  this 
chapUir; 


(M)  Applications  for  benefits  of 
section  13  of  the  Act  of  September  11, 
1957,  as  amended,  under  §  245.3  of  this 
chapter; 

(N)  Adjustment  of  status  of  certain 
resident  aliens  to  nonimmigrants  under 
§247.12(b)  of  this  chapter; 

(O)  Applications  to  preserve  residence 
for  naturalization  purposes  under 
§  31 6a.21(c)  of  this  chapter; 

(P)  Applications  for  certificates  of 
citizenstdp  under  §  341.6  of  this 
chapter; 

(Q)  Administration  cancellation  of 
certificates,  documents,  and  records 
under  §  342.8  of  this  chapter; 

(R)  Applications  for  certificates  of 
naturalization  or  repatriation  under 
§343.1  of  this  chapter; 

(S)  Applications  for  new 
naturalization  or  citizenship  papers 
under  §343a.l(c)  of  this  chapter; 

(T)  Applications  for  special 
certificates  of  naturalization  under 
§  343b.ll(b)  of  this  chapter; 

(U)  Applications  by  organizations  to 
be  listed  on  the  Service  listing  of  fi^ee 
legal  services  program  and  removal 
tiierefrom  under  Part  292a  of  this 
chapter; 

(V)  Petitions  to  classify  Amerasians 
under  PubUc  Law  97-359  as  the 
children  of  United  States  citizens; 

(W)  Revoking  approval  of  certain 
petitions,  as  provided  in  §.§  214.2  and 
214.6  of  this  chapter; 

(X)  Orphan  petitions  under  §  204.1(b) 
of  this  chapter; 

(Y)  Applications  for  advance  process 
of  orphan  petitions  under  §  204.1(b)(3) 
of  this  chapter; 

(Z)  Invalidation  of  a  temporary  labor 
certification  issued  by  the  governor  of 
Guam  under  §  214.2(h)(3)(v)  of  this 
chapter; 

(AA)  Application  for  status  as 
temporary  or  permanent  resident  under 
§§  245a.2  or  245a.3  of  this  chapter; 

(BB)  Application  for  status  as 
temporary  resident  under  §  210.2  of  this 
chapter; 

(CC)  Termination  of  status  as 
temporary  resident  under  §  210.4  of  this 
chapter; 

(DD)  Termination  of  status  as 
temporary  resident  under  §  245a.  2  of 
this  chapter; 

(EE)  Application  for  waiver  of 
grounds  of  excludability  under  Parts 
210,  210a,  and  245a  of  this  chapter; 

(FF)  AppUcation  for  status  as 
permanent  resident  under  §245.6  of  this 
chapter; 

(GG)  Petition  for  temporary  or 
pennanent  resident  status  as  a 
Replenishment  Agricultiu^  Worker 
(RAW)  under  Part  210a  of  this  chapter; 

(HH)  Application  for  Temporary 
Protected  Status  under  part  240  of  this 
chapter; 


(II)  Petitions  for  special  immigrant 
juveniles  under  part  204  of  this  chapter, 

(JJ)  Applications  for  adjustment  of 
status  under  part  245  of  this  title  when 
denied  solely  because  the  applicant 
failed  to  establish  eligibility  for  the  bona 
.fide  marriage  exemption  contained  in 
section  245(e)  of  the  Act; 

(KK)  Petition  for  Armed  Forces 
Special  Immigrant  under  §  204.9  of  this 
chapter; 

(LL)  Request  for  participation  as  a 
regional  center  under  §  204.6(m)  of  this 
chapter;  and 

(MM)  Termination  of  participation  of 
regional  center  under  §  204.6(m)  of  this 
chapter. 

(iv)  Director  of  the  National  Fines 
Office.  Under  the  direction  of  the 
Assistant  Commissioner  for  Inspections, 
the  Director  of  the  National  Fines  Office 
has  program,  administrative,  and 
supervisory  responsibility  for  all 
personnel  assigned  to  the  National  Fines 
Office.  The  Director  of  the  National 
Fines  Office  is  delegated  the  authority 
by  the  Associate  Commissioner  for 
Examinations  to  impose  fines,  penalties, 
and  liquidated  damages  under  sections 
214,  231,  233, 237,  238, 239. 243. 251. 
252.  253.  254.  255.  256,  257.  258.  271. 
272.  273  and  274C  of  the  Act 

(v)  Service  Center  directors.  Under  the 
direction  and  supervision  of  the 
Assistant  Commissioner  for  Service 
Center  Operations,  the  service  center 
directors  are  delegated  the  authority  to 
control  all  activities  conducted  within 
their  offices  and  supervisory 
responsibiUty  for  all  personnel  assigned 
to  their  offices.  Center  directors  are 
delegated  the  authority  to  grant  or  deny 
any  application  or  petition  submitted  to 
the  Service,  except  for  matters  delegated 
to  asylum  officers  pursuant  to  part  208 
and  §  253.1(0  of  this  chapter,  or 
exclusively  delegated  to  district   . 
directors. 

(g)  Executive  Associate  Commissioner 
for  Field  Operations — (1)  General. 
Under  the  direction  and  super\'ision  of 
the  Deputy  Commissioner,  the 
Executive  Associate  Commissioner  for 
Field  Operations  is  delegated  authority 
and  responsibility  for  implementing 
policies  of  the  Service's  field  operations, 
and  for  providing  general  direction  to 
and  supervision  of  the  regional  directors 
and  the  Director  of  International  Affairs. 

(2)  Regional  directors — (i)  General. 
Under  the  direction  and  supervision  of 
the  Executive  Associate  Commissioner 
for  Field  Operations,  the  regional 
directors  are  delegated  authority  and 
responsibility  for  the  Service's  field 
operations  within  their  respective 
geographical  areas,  and  for  providing 
direction  to  and  supervision  of  the 
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district  directors  and  chief  patrol  agents 
within  their  respective  regions. 

(ii)  District  directors.  (A)  District 
directors  of  offices  located  within  the 
United  States  are  under  the  direction 
and  supervision  of  the  regional  director. 
District  directors  of  foreign  offices  are 
under  the  direction  and  supervision  of 
the  Director  of  International  Affairs. 
District  directors  are  delegated  authority 
to  control  all  activities  conducted 
within  their  offices  and  to  supervise  all 
personnel,  except  Service  attorneys, 
assigned  to  their  offices. 

(B)  District  directors  are  delegated  the 
authority  to  grant  or  deny  any 
application  or  petition  submitted  to  the 
Service,  except  for  matters  delegated  to 
asylum  officers  pursuant  to  part  208  and 
§  253.1(f)  of  this  chapter,  or  exclusively 
delegated  to  service  center  directors,  to 
initiate  any  authorized  proceeding  in 
their  respective  districts,  and  to  exercise 
the  authorities  under  §§  242.1(a), 
242,2(a)  and  242.7  of  this  chapter 
without  regard  to  geographical 
limitations.  District  directors  are 
delegated  authority  to  conduct  the 
proceeding  provided  for  in  §  252.2  of 
this  chapter. 

(C)  Applications  filed  for  special 
agricultural  worker  or  legalization  status 
pursuant  to  sections  210  and  245a  of  the 
Act,  respectively,  may  be  approved  by 
the  district  director  having  jurisdiction 
of  the  office  where  a  second  interview 

is  required  by  the  service  center,  if  the 
alien  in  the  second  interview  can 
establish  eligibility  for  approval.  District 
directors  may  deny  applications  for 
special  agricultural  worker  or 
legalization  status  at  offices  under  their 
jurisdiction. 

(D)  Officers  in  charge — (1)  General. 
Under  the  direction  and  supervision  of 
the  district  director,  officers  in  charge 
are  delegated  authority  to  control  all 
activitit's  conducted  within  their  offices 
and  to  .supervise  all  personnel  assigned 
to  their  office.  Officers  in  charge  direct 
inspection  activities  at  ports-of-entry 
and  the  authorization  of  extensions  of 
nonimmigrant  admission  periods  and  of 
voluntary  departure  prior  to  the 
commencement  of  deportation  hearings. 
The  Officers  in  charge  in  the  places 
enumerated  in  §  212.1(i)  of  this  chapter 
are  delegated  the  authority  to  act  on 
requests  for  waiver  of  visa  and  passport 
requirements  under  the  provisions  of 
section  212(d)(4)(A)  of  the  Act. 

(2)  The  offices  located  in  Oranjestaad, 
Aruba;  Calgary,  Alberta,  Canada; 
Edmonton,  Alberta,  Canada;  Freeport, 
Bahamas;  Hamilton,  Bermuda;  Nassau, 
Bahamas;  Shannon,  Ireland;  Toronto, 
Ontario,  Canada;  Vancouver,  British 
Columbia,  Canada;  Victoria,  British 
Columbia.  Canada;  Winnipeg,  Manitoba, 


Canada;  Dublin,  Ireland;  and  such  other 
preinspection  or  preclearance  sites  as 
the  Service  may  establish  in  the  future, 
are  delegated  authority  to  perform  the 
function  of  preinspection  of  passengers 
and  crews  on  aircraft  and  surface 
vessels,  as  appropriate,  which  are 
departing  directly  to  the  United  States 
mainland. 

[3]  The  Officer  in  charge  of  the  office 
in  Montreal,  Canada,  is  authorized  to 
perform  preinspection  of  passengers  and 
crew  of  aircraft  departing  directly  to  the 
United  States  mainland  and  to  authorize 
or  deny  waivers  of  grounds  of 
excludability  under  section  212  (h)  and 
(i)  of  the  Act;  also,  to  approve  or  deny 
applications  for  permission  to  reapply 
for  admission  to  the  United  States  after 
deportation  or  removal,  when  filed  in 
conjunction  with  an  application  for 
waiver  of  grounds  of  excludability 
under  section  212  (h)  or  (i)  of  the  Act. 

(iii)  Chief  patrol  agents.  Under  the 
direction  and  supervision  of  a  regional 
director,  chief  patrol  agents  are 
delegated  authority  to  direct  the  Border 
Patrol  activities  of  the  Service  within 
their  respective  sectors,  including 
exercising  the  authority  in  section 
242(b)  of  the  Act  to  permit  aliens  to 
depart  voluntarily  ft-om  the  United 
States  prior  to  commencement  of  a 
hearing. 

(3)  Director  of  International  Affairs — 
(i)  General.  Under  the  direction  and 
supervision  of  the  Executive  Associate 
Commissioner  for  Field  Operations,  the 
Director  of  International  Affairs  is 
delegated  authority  to  direct  and 
super\ise  the  foreign  office  district 
directors,  to  maintain  the  integrity  and 
efficiency  of  the  Service's  international 
operations,  and  to  administer  programs 
related  to  refugee,  asylum,  and  parole 
benefits.  The  Director  of  International 
Affairs  is  also  responsible  for  the 
direction  and  supervision  of  overseas 
preinspection  at  sites,  if  any.  for  which 
the  Commissioner  has  specifically 
delegated  inspection  authority  to  the 
Office  of  International  Affairs.  The 
Director  serves  as  the  principal  liaison 
with  foreign  governments  and  other 
agencies  of  the  United  States  in  overseas 
locations. 

(ii)  Asylum  Officers.  Asylum  officers 
serve  under  the  supervision  and 
direction  of  the  Director  of  International 
Affairs,  and  shall  be  specially  trained  as 
required  in  §  208.1(b)  of  this  chapter. 
Asylum  officers  are  delegated  the 
authority  to  hear  and  adjudicate 
applications  for  asylum  and  for 
withholding  of  deportation,  as  provided 
under  part  208  and  §  253.1(f)  of  this 
chapter. 

(iii)  Officer  in  Charge.  The  officers  in 
charge  of  the  offices  located  at  Athens, 


Greece;  Mexico  City,  Mexico;  Qudad 
Juarez,  Mexico;  Rome,  Italy;  Frankfurt, 
Germany;  Moscow,  Russia;  Vienna, 
Austria;  Tegucigalpa.  Honduras; 
Bangkok,  Thailand;  Hong  Kong,  BCC; 
London,  England;  Manila.  Philippines; 
Monterrey,  Mexico;  Nairobi,  Kenya: 
New  Delhi,  India;  Seoul,  Korea; 
Singapore.  Republic  of  Singapore; 
Tijuana.  Mexico;  Port-au-Prince,  Haiti; 
Karachi,  Pakistan,  and  such  other 
overseas  suboffices  as  the  Service  may 
establish  in  the  future,  are  delegated 
authority  to  perform  the  following 
functions: 

(A)  Authorize  waivers  of  grounds  of 
excludability  under  sections  212  (h)  and 
(i)  of  the  Act; 

(B)  Adjudicate  applications  for 
permission  to  reapply  for  admission  to 
the  United  States  after  deportation  or 
removal,  if  filed  by  an  applicant  for  an 
immigrant  visa  in  conjunction  with  an 
application  for  waiver  of  grounds  of 
excludability  under  section  212  {h\oT  (i) 
of  the  Act,  or  if  filed  by  an  applicant  for 
a  nonimmigrant  visa  under  section 
101(a)(15)(K)oftheAct; 

(C)  Approve  or  deny  visa  petitions  for 
any  relative; 

iD)  Approve  recommendations  made 
by  consular  officers  for  waiver  of 
grounds  of  excludability  in  behalf  of 
nonimmigrant  visa  applicants  under 
section  212(d)(3)  of  the  Act  and  concur 
in  proposed  waivers  by  consular  officers 
of  the  requirement  of  visa  or  passport  by 
a  nonimmigrant  on  the  basis  of 
unforeseen  emergency  in  cases  in  which 
the  Department  of  State  had  delegated 
recommending  power  to  the  consular 
officers; 

(E)  Exercise  discretion  to  grant  or 
deny  applications  for  the  benefits  set 
forth  in  sections  211  and  212(c)  of  the 
Act: 

(F)  Process  Form  1-90  applications 
and  deliver  duplicate  Forms  1-551; 

(G)  Process  Form  N-565  applications 
and  deliver  certificates  issued 
thereunder;  and 

(H)  Grant  or  deny  applications  of 
aliens  seeking  classification  as  refugees 
under  section  207  of  the  Act. 

(h)  Executive  Associate  Commissioner 
for  Policy  and  Planning.  Under  the 
direction  and  supervision  of  the  Deputy 
Commissioner,  the  Executive  Associate 
Commissioner  for  Policy  and  Plarming 
is  delegated  the  authority  to  oversee  the 
development  and  coordination  of  long- 
range  planning  activities,  and  policy 
formulation,  codification,  and 
dissemination  within  the  Agency.  The 
Executive  Associate  Commissioner  is 
also  responsible  for  informing  and 
advising  the  Commissioner  and  the       ' 
Deputy  Commissioner  on  other  issues 
which  cross  program  lines  or  bear  inter- 
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ciMericy  implications.  The  Executive 
Associate  Commissioner  also  serves  as 
liaison  with,  and  representative  of,  the 
Service  to  other  organizations  engaged 
in  policy  development  in  matters 
i.fftMiting  the  mission  of  the  Ser\'ice, 
research  and  statistics,  and  the  exchange 
of  stetistical.  scientific,  technological 
(lata  and  research. 

(i)  Fxecutive  Associate  Commissioner 
■<  r  S'Umngement—d)  General.  Under 
ttie  direction  and  supervision  of  the. 
Deputy  Commissioner,  the  Executive 
.Associate  Commissioner  for 
Management  is  delegated  authority  to 
plan,  direct,  and  manage  all  aspects  of 
the  administration  of  the  Service.  The 
dfiegation  includes  the  authority  to 
tii;ve!op  and  promulgate  administrative 
pulioies  and  programs  for  all  financial. 
human  resource,  administrative,  and 
information  resource  matters  of  the 
>r!rvice.  The  Executive  Associate 
f  :'):nii)issioner  for  Management  is 
delegated  the  authority  to  settle  tort 
■  lainis  of  $25,000  or  less  than  28  U.S.C 
i;f)72,  and  to  compromise,  suspend,  or 
tfrninate  collection  of  claims  of  the 
I'niied  States  not  exceeding  $100,000 
it  xiltisive  of  interest)  under  31  U.S.C. 
!7l  1.  The  Executive  A,ssociate 
Comnissioner  for  Management 
supervises  the  Directors  of  Security. 
Kqual  Employment  Opportunity,  and 
Filt(s  and  Forms  Management,  the 
Associate  Commissioner  for  Human 
Re.sources  and  Administration,  the 
Associate  Commissioner  for  Finance, 
the  A.s.sociate  Commissioner  for 
Information  Resources  Management, 
ind  the  Directors.  Administrative 
Centers. 

(2)  Director  of  Security.  U'nder  the 
diret;tion  and  supervision  of  the 
Executive  Associate  Commissioner  for 
Manaj>ement.  the  Director  of  the  Office 
of  Security  is  delegated  authority  to 
develop  policy,  plan,  direct,  and 
'ourdinate  the  Service's  security 
()rogram.  The  Security  program  includes 
tlie  application  of  safeguards  in  program 
areas  of  personnel  security,  physical 
security,  information  and  document 
security,  automated  data  processing  and 
tt'.ecommunications  security,  and 
contingency  planning  related  to  threat. 
loss,  or  other  serious  emergency  in  any 
of  these  areas. 

( 3 )  Director  of  Equal  Employment 
Opportunity.  Under  the  direction  and 
supervision  of  the  Executive  Associate 
Commissioner  for  Management,  the 
Director  of  Equal  Employment 
(3i)portunity  is  delegated  authority  to 
develop  policies  and  to  implement  and 
dinjci  the  Service's  programs  relstin"  fn 
f;ual  emplovment  opportunity  for  all 

'  iiiplcjyees  and  applicants.  The  Director 
is  resd^nsihle  for  the  Service's  efforts  to 


comply  with  provisions  of  the  Civil 
Rights  Act  of  1964  and  Department  of 
Justice  programs  and  directives  affecting 
discrimination  in  employment.  The 
Director  supervises,  coordinates.  diret:ts. 
and  evaluates  the  affirmative 
employment  and  discrimination 
complaint  program  of  the  Service. 

(4)  Director  of  Files  and  Forms 
Management.  Under  the  direction  and 
supenision  of  the  Executive  Associate 
Commissioner  for  Management,  the 
Director  of  Files  and  Forms 
Management  is  delegated  authority  to 
develop  policies,  plan,  coordinate, 
evaluate,  counsel,  and  direct  the 
Service's  National  Records  Center, 
Forms  Center.  SAVE  Program, 
centralized  FOIA/PA.  records  policy, 
and  correspondence  files  programs. 

(5)  Associate  Commissioner  for 
Human  Resources  and  Administration 
Under  the  direction  and  supervision  of 
the  Executive  .A.ssociate  Commissioner 
for  Management,  the  Associate 
Comn)issioner  for  Human  Resources 
and  Administration  is  delegated 
authority  to  develop  policies,  plan, 
develop,  coordinate,  evaluate,  counsel, 
and  direct  the  personnel,  career 
development,  contracting,  engineering, 
facility,  and  administrative  programs  of 
the  Service.  The  Associate 
Commissioner  for  Human  Resources 
and  Administration  provides  direction 
to,  and  super\'ision  of.  the: 

(i)  Assistant  Commissioner  for  Human 
Resources  and  Development:  and 

(ii)  Assistant  Commissioner  for 
Administration. 

(6)  Associate  Commissioner  for 
Finance.  Under  the  direction  and 
supervision  of  the  Executive  A<;sociate 
Commissioner  for  Management,  the 
Associate  Commissioner  for  Finance  is 
delegated  authority  to  develop  policies, 
plan,  develop,  coordinate,  evaluate, 
counsel,  and  direct  the  Services 
resource  requirements  and  utilization. 
The  Associate  Commissioner  for 
Finance  is  responsible  for  all  aspects  of 
financial  management,  including 
budgeting,  reoorting.  internal  controls, 
and  analysis.  The  Associate 
Commissioner  for  Finance  is 
responsible  for  the  presentation  of 
internal  reports  to  management,  the 
preparation  of  external  reports  and 
certifications  required  by  statute  or 
regulation,  and  the  representation  of  the 
Service  before  tiie  Congress,  and 
agencies  of  the  Executive  Branch  on 
matters  related  to  financial  activities 
The  AsscK;iate  Commissioner  for 
Finance  is  also  delegated  authoritv  to 
settle  claims  of  $10,000  or  less  under  28 
U.S.C.  2672  and  to  compromi.se. 
suspend,  or  terminate  collection  of 
claims  of  the  United  States  not 


exceeding  $50,000  (exclusive  of  interest) 
under  31  U.S.C.  3711.  The  Associate 
Commissioner  for  Finance  provides 
direction  to.  and  supervision  of.  the: 

(i)  Associate  Commissio  .er  for 
Budget;  and  (ii)  Assistant  Commissioner 
for  Financial  Management. 

(7)  Associate  Commissioner  for 
Information  Resources  Management. 
Under  the  direction  and  supervision  of 
the  Executive  Associate  Commissioner 
for  Management,  the  Associate 
Commissioner  for  Information 
Resources  Management  is  delegated 
authority  to  develop  policies,  plan, 
develop,  coordinate,  evaluate,  counsel, 
manage  and  direct  the  Service's 
Automated  Data  Processing, 
Telecommunication.  Radio,  and 
Electronic  programs.  The  Associate 
Commissioner  for  Information 
Resources  Management  provides 
direction  to.  and  supervision  of.  the: 

(i)  Assistant  Commissioner  for  Data 
Systems;  and 

(ii)  Assistant  Commissioner  for 
Systems  Integration. 

(8)  Directors  of  Administrative 
Centers  Under  the  direction  and 
supervision  of  the  Executive  Asso<.iate 
Commissioner  for  Management,  the 
directors  are  delegated  authority  over 
the  human  resources,  administrative, 
information  resource,  security,  and 
financial  activities  of  the  Service  within 
their  respective  area  of  responsibility. 
They  are  also  delegated  the  authority  to: 
(i)  Settle  tort  claims  of  $10,000  or  less 
under  28  U.S.C. 2672; and 

(ii)  Compromise,  suspend,  or 
terminate  collection  of  claims  of  the 
United  States  not  exceeding  $50,000 
(exclusive  of  interest)  under  31  U.S.C. 
3711. 

(j)  Immigration  Officer.  Any 
immigration  officer,  immigration 
inspector,  immigration  examiner, 
adjudications  officers.  Border  Patrol 
agent,  aircraft  pilot,  airplane  pilot, 
helicopter  pilot,  deportation  officer, 
detention  enforcement  officer,  detention 
guard,  investigator,  special  agent, 
investigative  assistant,  intellig»!n;  e 
officer,  intelligence  agent,  general 
attorney,  applications  adjudicator, 
contact  representative,  chief  legalization 
officer,  supervisory  legalization  officer, 
legalization  adjudicator.  legalization 
officer  and  legalization  assistant, 
forensic  document  analyst,  fingerprint 
specialist,  immigration  information 
officer,  immigration  agent 
(investigations),  asylum  officer,  or 
senior  or  supervisory  officer  of  such 
employees  is  hereby  designated  as  an 
immigration  officer  authorized  to 
exerci.se  the  powers  and  duties  of  such 
ofTicer  as  specified  by  the  Act  and  this 
c:h;ip}er. 
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Dated:  October  27, 1994. 
Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Service. 

Note:  Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Formalin  Solution; 
Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  clarify 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  140-989  filed 
by  Western  Chemical,  Inc.  This  action  is 
being  taken  to  reflect  that  only  Western 
Chemical,  Inc.,  has  approval  for  the  use 
of  formalin  to  treat  shrimp  infected  with 
external  parasites. 
EFFECTIVE  DATE:  November  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Vaughn,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1642. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  8, 1993 
(58  FR  59168).  FDA  pubHshed  a 
document  reflecting  approval  of  a 
supplement  to  NADA  140-989  filed  by 
Western  Chemical,  Inc.  The  supplement 
provides  for  use  of  formalin  solution 
(aqueous  solution  of  37  percent 
formaldehyde)  in  tanks,  raceways,  and 
ponds  to  control  the  external  penaeid 
shrimp  protozoa  Bodo  spp.,  Epistylis 
spp.,  and  Zoothamnium  spp.  The 
regulations  amended  21  CFR  529.1030 
to  reflect  that  approval.  AUhough  the 
preamble  to  the  November  8, 1993,  final 
rule  specifically  limited  approval  of 
Formalin  for  this  use,  the  regulations 
did  not  specifically  limit  approval  to 
Western  Chemical,  Inc.  Because 
Western  Chemical,  Inc.,  is  the  only  firm 
that  has  an  approved  supplemental 
NADA  for  this  use,  this  document 
corrects  that  amendment. 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  529  is  amended  as  follows: 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 


Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  529.1030  is  amended  by 
revising  paragraph  (b)  and  by 
redesignating  paragraph  (d)  as 
paragraph  (c)(3)  to  read  as  follows: 

§529.1030    Formalin  solution. 

•        *        •        *        • 

(b)  Sponsor.  Approval  to  firms 
identified  in  §  510.600(c)  of  this  chapter 
for  use  as  indicated: 

(1)  No.  050378  for  use  as  in  paragraph 
(c)  of  this  section. 

(2)  Nos.  049968  and  051212  for  use  as 
in  paragraphs  (c)(l)(i),  (c)(l)(ii),  (c)(2)(i), 
(c)(2)(ii),  and  (c)(3)  of  this  section. 

Dated:  October  26, 1994. 
Stephen  F.  Sunlof, 

Director,  Center  for  Veterinary  Medicine. 
jFR  Doc.  94-28778  Filed  11-21-94:  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  8 
RIN  2900-AF69 

Service-Disabled  Veterans'  insurance 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  regulations. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
regulations  relating  to  Service-Disabled 
Veterans'  Insurance  (S-DVI)  prefixed 
"RH"  (pertaining  to  life  insurance 
acquired  by  veterans  with  service- 
connected  disabilities)  and  "ARH" 
(pertaining  to  gratuitous  life  insurance 
benefits  provided  to  veterans  with 
service-connected  disabilities  who  are 
not  competent  to  apply  for  such 
insurance)  to  reflect  that  the  statute 
regarding  such  insurance  has  been 
amended  by  the  Veterans'  Benefits 
Programs  Improvement  Act  of  1991  to 
provide  for  a  two-year  eligibility  period 
and  to  provide  that  ARH  gratuitous 
insurance  benefits  must  be  paid  in  one 
lump  sum.  These  amendments  are 
necessary  to  conform  the  regulations  to 
statutory  provisions. 
EFFECTIVE  DATE:  September  1,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gregory  C.  Hosmer.  Senior 
Insurance  Specialist/Attorney, 
Department  of  Veterans  Affairs  Regional 
Office  and  Insurance  Center,  P.O.  Box 
8079,  Philadelphia.  Pennsylvania 
19101,(215)951-5710. 
SUPPLEMENTARY  INFORMATION:  Section 
201(b)  of  the  "Veterans'  Benefits 
Programs  Improvement  Act  of  1991," 


Public  Law  102-66,  in  part,  amended  38 
U.S.C.  1922  to  increase  the  S-DVI 
eligibility  period  from  one  year  to  two 
years  for  veterans  found  to  be  eligi'  le 
for  S-DVI  on  or  after  September  1. 1991. 
Section  202  of  Public  Law  102-86 
amended  38  U.S.C.  1922  to  provide  that 
S-DVI  "ARH"  benefits  must  be  paid  in 
one  lump  sum.  VA,  accordingly,  hereby 
amends  38  CFR  8.0  and  8.116  to  reflect 
these  statutory  changes.  VA  has 
determined  that  prior  publication  for 
notice  and  public  comment  is 
unnecessary  since  the  amendments 
merely  reflect  statutory  changes  and  are 
not  subject  to  rule-making  requirements. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  these  final 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibihty  Act  (RFA).  5 
U.S.C.  601-612.  The  reason  for  this 
certification  is  that  these  final 
regulations  merely  reflect  statutor 
changes. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  for  these 
regulations  is  64.103. 

List  of  Subjects  in  38  CFR  Part  8 

National  Service  Life  Insurance. 

Approved:  November  8, 1994. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  8  is  amended  as 
set  forth  below: 

PART  8— NATIONAL  SERVICE  LIFE 
INSURANCE 

1.  The  authority  citation  for  Part  8  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1901-1929. 
1981-1988,  unless  otherwise  noted. 

2.  In  §8.0,  paragraph  (b)(l)(iii)  is 
revised  and  an  authority  citation  added 
to  read  as  follows: 

§8.0    Eligibility. 

•        •        *        •        * 

(b)*  *  * 

(D*  •  * 

(iii)  Written  application  for  such 
insurance  must  be  submitted  within  two 
years  from  the  date  service  connection 
for  any  disability  as  determined  by  the 
Department  of  Veterans  Affairs  is 
established  based  on  the  promulgation 
of  a  rating  subsequent  to  discharge.  If  it 
is  shown  by  satisfactory  evidence  that 
the  applicant  was  mentally  incompetent 
during  any  part  of  the  two-year  period, 
application  may  be  filed  within  two 
years  after  a  guardian  is  appointed  or 
within  two  years  after  the  removal  of 
such  mental  incompetency,  whichever 


is  the  earlier  date.  If  service  connection 
for  a  disability  is  based  on  a  rating 
promulgated  prior  to  September  1, 1991, 
then  the  written  application  must  be 
submitted  within  one  year  of  the  date 
the  rating  establishing  service 
connection  for  the  disability  was 
promulgated. 

(.Authority:  38  U.S.C.  1992) 

*         «         *         *         * 

3.  Section  8.116  is  amended  as 

follows: 

a.  In  paragraph  8.116(a)(1)  the  phrase 
"1-year"  is  removed  and  the  phrase 
"two  year"  is  added  in  place  thereof. 
Also  in  paragraph  8.116(a)(1)  the  phrase 
"(this  subparagraph  is  effective  on  or 
after  Jan.  1, 1959)"  is  deleted. 

b.  In  paragraph  8.116(a)(2)  the  phrase 
"cne  year"  is  removed  and  the  phrase 
"two  year"  is  added  in  place  thereof. 

c.  In  paragraphs  8.116(a)(3)  and 
8.116(b)  the  phrase  "one  year"  is 
removed  and  the  phrase  "two  years"  is 
added  in  place  thereof. 

d.  Paragraphs  8.116(d)  and  8.116(e) 
are  revised,  and  paragraphs  8.116(f)  and 
8.116(g)  are  removed  to  read  as  follows: 

§8.116  National  Service  Life  Insurance 
granted  under  section  1922(b)  of  title  38 
U.S.C. 


(d)  Jnsurance  granted  under  section 
1922(b)  shall  be  payable  in  one  lump 
sum. 

(e)  The  right  of  any  beneficiar>'  to 
paymJEffit  shall  be  conditioned  upon  his 
or  he?  being  alive  to  receive  such 
paympnt.  No  person  shall  have  a  vested 
right  to  insurance  granted  under  section 
1922(b}  and  no  insurance  shall  be  paid 
to  the' heirs,  creditors,  or  legal 
representatives  as  such  of  the  insured  or 
of  any  beneficiary.  If  no  person  within 
the  permitted  class  survives  to  receive 
the  insurance  or  any  part  thereof,  no 
paymtint  shall  be  made. 

*  ik  *  *  • 

e.  Paragraph  (h)  is  redesignated  as 
paragraph  (0,  and 

f.  The  following  authority  citation  is 
addeq  after  the  newly  redesignated 
paragraph  (f): 

(.\.ilhc|ri!y:  38  U.S.C.  1922) 

IhR  DtG.  94-28605  Filed  11-21-94,  8:45  am) 
BIILING  $006  832(M)1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-4;  RM-8413  and  RM- 
8460] 

Radio  Broadcasting  Services;  Walker 
and  Nashwauk,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
270A  to  Walker,  Minnesota,  in  response 
to  a  request  from  Roger  Paskvan.  See  59 
FR  7238,  February  15, 1994.  The 
coordinates  for  Channel  2  70  A  at  Walker 
are  47-07-08  and  94-33-22.  There  is  a 
site  restriction  3  kilometers  (2  miles) 
northeast  of  the  community.  In  response 
to  a  coimterproposal  filed  by  Ingstad 
Broadcasting,  Inc.,  we  shall  allot 
Channel  275C3  to  Nashwauk, 
Minnesota.  The  coordinates  for  Channel 
275C3  are  47-22-36  and  93-09-48. 
Canadian  concurrence  has  been 
received  for  the  allotment  of  Channel 
270A  at  Walker  and  Channel  275C3  at 
Nashwauk.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  Jan.  3,  1995.  The 
window  period  for  filing  applications 
for  Channel  270A  at  Walker,  Minnesota, 
and  Channel  275C3  at  Nashwauk, 
Minnesota,  will  open  on  Januar\-  3. 
1995,  and  close  on  February  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-4, 
adopted  November  8, 1994.  and  released 
November  17,  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  suite  140,  Washington.  DC 
20037. (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Channel  2 70 A  at 
Walker  and  bv  adding  Nashwauk, 
Channel  275C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-28767  Filed  11-21-94;  8:45  am) 

BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  93-28;  RM-^172,  RM-e299] 

Radio  Broadcasting  Services;  Colonial 
Heights,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Murray  Communications, 
permittee  of  Station  WLJQ  (FM), 
Channel  290A,  Colonial  Heights. 
Tennessee,  substitutes  Channel  290C3 
for  Channel  290A  at  Colonial  Heights 
and  modifies  Station  VVLJQ(FM)'s 
authorization  to  specify  operation  on 
Channel  290C3.  See  58  FR  15462.  March 
23,  1993.  Channel  290C3  can  be  allotted 
to  Colonial  Heights  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  16.7  kilometers  (10.4 
miles)  southwest  to  accommodate 
Murray's  desired  site.  The  coordinates 
for  Channel  290C3  are  36-21-11  and 
82-35-24.  The  counterproposal  filed  by 
Murray  (RM-8299),  see  58  FR  59431 . 
November  9, 1993,  requesting  the 
substitution  of  Channel  240C2  or 
Channel  240C3  for  Channel  290.\  at 
Colonial  Heights,  Tennessee,  i    denied. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Ffport 
and  Order,  M.M  Docket  No.  93-28, 
adopted  November  8,  1994,  and  released 
November  17, 1994.  The  full  te.xt  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street.  .N^V..  ' 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800,  2100  M 
Street,  NW..  suite  140,  Washington.  DC 
20037. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.    - 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Channel  290A 
and  adding  Channel  290C3  at  Colonial 
Heights. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-28833  Filed  11-21-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTME^n•  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  272,  274,  and  277 
[Amdt  No.  361] 
RIN  0584-AB66 

Food  Stamp  Program;  Payment  of 
Certain  Administrative  Costs  of  State 
Agencies 

AGENCY:  Food  and  Consumer  Ser\-ice, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  reduces 
the  Federal  reimbursement  rate  for 
certain  costs  of  State  agencies  in 
administering  the  Food  Stamp  Program. 
These  changes  are  mandated  by  the 
Mickey  Leland  Childhood  Hunger  Relief 
Act  of  1993  (Leland  Act).  The  Leland 
Act  reduces  the  Federal  rate  of 
reimbursement  for  fraud  control, 
automated  data  processing 
development,  and  Systematic  Alien 
Verification  for  Entitlements  costs.  This 
rule  proposes  to  amend  Food  Stamp 
Program  regulations  to  comply  with 
Leland  Act  mandates  on  these  funding 
provisions.  In  addition,  this  rule 
proposes  to  limit  the  period  that  a  State 
agency  may  retroactively  claim  Federal 
funding  of  administrative  costs  for  Food 
Stamp  Program  activities  and  allows  the 
costs  of  certifying  Aid  to  Families  with 
Dependent  Children  households  for 
food  stamps  to  be  charged  to  the  Food 
Stamp  Program  for  Federal 
reimbursement  purposes. 
DATES:  Comments  must  be  received  on 
or  before  January  23, 1995,  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be 
addressed  to  Cecilia  Fitzgerald,  Section 
Chief,  State  Management  Section, 
Program  Accoimtability  Division,  Food 
and  Nutrition  Service  (FNS),  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  All  written  comments  will  be 
open  to  public  inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m., 
Monday  through  Friday)  at  3101  Park 


Federal  Register 

Vol.  59,  No.  224 

Tuesday.  November  22.  1994 


Center  Drive,  Alexandria,  Virginia,  room 
905. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  proposed 
rulemaking  should  be  addressed  to  Ms. 
Fitzgerald  at  the  above  address  or  by 
telephone  at  (703)  305-2386. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  proposed  rulemaking  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551  and 
information  on  State  agency 
administrative  matching  grants  for  the 
Food  Stamp  Program  is  listed  under  No. 
10.561.  For  the  reasons  set  forth  in  the 
final  rule  and  related  notice  to  7  CFR 
3015,  subpart  V  (48  FR  29115),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12778 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation  .  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted,  hi  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows: 

(1)  For  program  benefit  recipients — 
State  administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(e)(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-QC  liabihties)  or  Part  283 
(for  rules  related  to  QC  liabilities); 

(3)  For  program  retailers  and 
wholesalers — administrative  procedures 


issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19, 
1980).  William  Ludwig,  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  State  and  local 
agencies  which  administer  the  Food 
Stamp  Program,  by  modif>ing  the 
recordkeeping  and  reporting 
requirements  applicable  to  them,  and 
modifying  the  rates  of  Federal  funding 
reimbursement  for  certain  Food  Stamp 
Program  activities. 

Papenx'ork  Reduction  Act 

The  requirement  imder  the  Leland 
Act  to  eliminate  enhanced  funding 
levels  for  certain  Program  activities, 
resulted  in  the  need  for  the  Department 
to  revise  forms  FNS-366A.  Budget 
Projection,  and  SF-269,  Financial  Status 
Report  to  include  a  column  for  reporting 
activities  funded  at  the  50  percent 
funding  rate.  The  SF-269  is  a 
nationwide  form  required  by  OMB  to  be 
used  by  all  government  agencies  to 
report  financial  status.  The  Department 
regulations  at  7  CFR  3015.84 
implemented  this  mandatory  use  of  SF- 
269.  The  revisions  have  been  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  approved  under 
OMB  No.  0584-0083  for  the  FNS-366.\ 
and  0505-0008  for  the  SF-269.  OMB 
also  requires  the  use  of  form  SF-270 
when  an  agency  wants  to  adjust  the 
Program's  financial  status  when  the 
letter-of-credit  is  not  used.  The 
Department  regulations  at  7  CFR 
3015.84(b)  implemented  this  mandatory 
use  of  SF-270.  A  specific  reference  to 
the  use  of  form  SF-270  for  Food  Stamp 
Program  purposes  appears  in  §  277.11  of 
this  proposed  action.  While  the  form  is 
approved  for  use  by  OMB  under  OMB 
No.  0505-0008,  the  Department  had 
inadvertently  neglected  to  inform  OMB 
of  the  burden  hours  associated  with  the 
use  of  this  form  for  Food  Stamp  Program 
purposes.  For  Food  Stamp  Program 
purposes  only,  burden  associated  with 
SF-270  is  estimated  to  average  1  hour 
per  response.  This  estimated  burden 
assumes  that  each  respondent  (53  State 
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welfare  agencies)  would  submit  a  SF- 
270  at  least  three  times  annually.  Thus, 
burden  associated  with  OMB  No.  0505- 
0008  will  increase  an  estimated  159 
hours  annually.  Pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  increased  burden 
estimate  will  be  forwarded  to  OMB  for 
inclusion  into  the  overall  burden 
estimates  approved  under  OMB  No. 
0505-0008. 

The  public  reporting  burden 
discussed  in  the  previous  paragraphs  for 
OMB  Nos.  0584-0083  and  0505-0008 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  aspect  of  the 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  State  Management 
Section,  Program  Accountability 
Division  (address  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.G.  20503,  Attn:  Wendy  Taylor.  Desk 
Officer  for  FNS. 

The  remaining  provisions  of  this 
proposed  rulemaking  do  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  OMB. 

Background 

The  Leland  Act  (Pub.  L.  103-66), 
signed  or  August  10,  1993,  made  a 
number  oi  changes  to  the  Food  Stamp 
Act  of  1977,  as  amended  (the  Food 
Stamp  Act).  This  proposed  rulemaking 
pertains  to  the  administrative  funding 
rate  provisions  established  in  Section 
13961  of  the  Leland  Act.  These 
provisions  are  discussed  in  the 
following  paragraphs. 

Most  State  agency  food  stamp 
administrative  costs  are  reimbursed  by 
the  Department's  Food  and  Nutrition 
Service  (FNS)  at  the  Federal 
reimbursement  rate  of  50  percent. 
However,  certain  State  agency  activities 
are  reimbursed  at  higher  or  "enhanced" 
rates,  including  fraud  control, 
automated  data  processing  (ADP) 
system  development,  and  Systematic 
Alien  Verification  for  Entitlement 
(SAVE).  Under  the  current  rules  in  7 
CFR  277.4,  277.15,  277.18,  and  277.19 
of  Food  Stamp  Program  Regulations,  the 
Federal  reimbursement  rates  for  these 
activities  were,  until  April  1.  1994,  75 
percent  for  fraud  control,  75  or  63 
percent  for  ADP  development,  and  100 
percent  for  SAVE. 

Section  13961  of  the  Leland  Act 
reduces  the  Federal  reimbursement  rate 
for  fraud  control,  ADP  development. 


and  SAVE  costs  to  the  regulai  50 
percent  Federal  reimb^sement  level. 
The  new  rate  was  effective  April  1.  1994 
and  applies  to  costs  incurred  on  or  after 
April  1. 1994. 

Costs  for  a  particular  activity  listed 
above  for  which  a  legal  liability  to  pay 
existed  at  or  before  the  close  of  business 
on  March  31.  1994  may  be  claimed  at 
the  enhanced  rate  in  effect  at  that  time 
for  the  particular  activity.  Costs 
satisfying  this  condition  are  direct  costs 
of  goods  and  other  property  delivered  to 
and  accepted  by  the  State  or  local 
agency;  direct  costs  of  services  rendered 
to  the  State  or  local  agency  by 
employees,  contractors,  subrecipients 
and  other  payees;  and  associated 
indirect  costs.  All  costs  incurred  on  or 
after  April  1,  1994,  including  costs  for 
which  obligations  (encumbrances)  but 
not  liabilities  to  pay  had  been  created 
before  April  1.  1994.  shall  be  claimed  at 
the  regular  50  percent  Federal 
reimbursement  rate  unless  written 
approval  is  subsequently  received  from 
FNS  delaying  the  effective  date,  under 
certain  specified  circumstances,  as 
explained  below.  If  FNS  grants  such 
approval  after  tlie  April  1. 1994  effective 
date,  an  appropriate  adjustment  in 
Federal  funding  will  be  made. 

Fraud  Control  Activity — Sections  277.4. 
277.15.272.2 

On  August  10. 1979.  the  Department 
published  a  final  rule  at  44  FR  47037 
which  allows  enhanced  Federal 
reimbursement  at  the  75  percent  rate  for 
food  stamp  investigations  and 
prosecutions.  Food  Stamp  Program 
regulations  also  refer  to  Federal 
reimbursement  as  Federal  Financial 
Participation  (FFP).  The  Department  set 
out  the  proceuures  for  State  agencies  to 
receive  75  percent  FFP  for  fraud  control 
activity  in  that  rule. 

Section  13961  of  the  Leland  Act 
amended  Section  16  of  the  Food  Stamp 
Act  (7  U.S.C.  2025)  to  reduce  the 
Federal  reimbursement  rate  for  fraud 
control  activity  from  75  percent  to  the 
regular  50  percent  rate.  The  new  rate  is 
effective,  by  law,  on  April  1,  1994. 

The  new  rate  applies  to  food  stamp 
investigations,  prosecutions, 
administrative  disqualification  hearings, 
claims  collections,  and  other  allowable 
fraud  control  activity.  It  applies  to  all 
such  costs  incurred  on  or  after  April  1. 
1994. 

•    Under  current  rules  at  7  CFR  277.15 
of  Food  Stamp  Program  regulations. 
State  agencies  are  required  to  submit  a 
fraud  control  plan  prior  to  receiving  the 
enhanced  funding.  A  plan  is  not 
currently  required  under  the  regulations 
for  standard  fraud  funding.  In  Fiscal 
Year  1993,  all  State  agencies  submitted 


or  extended  their  current  fraud  control 
plans  and  all  State  agencies  received 
enhanced  fraud  funding.  The 
Department  is  proposing  to  retain  the 
requirement  for  a  fraud  control  plan. 
The  Department  believes  a  fraud  control 
plan  is  an  important  management  tool 
in  combatting  fraud  and  an  important 
component  of  the  State  agency's  Plan  of 
Operation.  Further,  because  program  • 
benefits  are  fully  funded  by  die 
Department,  the  Department  has  an 
interest  in  seeing  that  State  agencies 
develop  and  implement  an  effective 
fraud  control  plan.  However,  the 
Department  is  proposing  to  drop  the 
other  specific  requirements  in  §277.15 
(e.g.,  job  title  of  Investigator,  separate 
claims  units,  etc.)  that  pertain  solely  to 
enhanced  funding  for  fraud  control 
activity.  Fraud  control  activity 
performed  either  by  investigators  or 
certification  workers  would  be  eligible 
for  50  percent  funding. 

The  Department  is  also  proposing  to 
change  the  timing  of  the  submission  of 
the  fiBud  control  plan.  Under  current 
rules  the  Fraud  Plan  is  submitted 
annually  to  FNS  as  an  attachment  to  the 
FNS-366B,  Program  Activity  Statement. 
45  days  after  the  end  of  the  State's  fiscal 
year.  For  most  States  which  operate  on 
a  July  1  to  June  30  fiscal  year,  this 
created  an  August  15  deadline  for  the 
fraud  control  plan.  The  Department  is 
proposing  a  new  §  272.2(e)(10)  which 
would  create  a  uniform  due  date  of 
August  15th  for  all  State  agencies, 
regardless  of  their  State  fiscal  year.  The 
change  will  ensure  that  the  fraud 
control  plan  is  submitted  prior  to  the 
start  of  die  Federal  fiscal  year  to  which 
it  applies,  and  it  links  submission  of  the 
fraud  control  plan  with  the  submission 
of  the  Budget  Projection  Statement 
which  is  also  due  August  15.  The 
Department  believes  the  planning  and 
budgeting  of  program  activity  should  be 
linked  since  significant  changes  in 
planned  activity  may  also  mean  changes 
in  Federal  funding.  The  Department  is 
proposing  to  make  conforming 
amendments  to  §  272.2(a).  (c)(3),  and 
(e)(3). 

The  Department  further  proposes  to 
remove  §  277.15  and  incorporate  the 
retained  provisions  elsewhere  in  the 
regulations.  As  noted  above,  the 
Department  intends  to  retain  the  fraud 
control  plan  requirements  in  §  277.15(c) 
by  incorporating  these  requirements 
into  the  Plan  of  Operation  requirements 
at  7  CFR  272.2(d).  The  Department  is 
also  proposing  to  make  conforming 
amendments  to  §  272.2(a)(2).  (c)(3).  and 
(d)(1).  as  appropriate,  related  to  the  due 
date  of  the  plan  and  the  relocation  of  the 
submission  procedure  from  (c)(3)  to 
(e)(10).  The  Department  is  not  proposing 
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to  create  new  requirements  for  the  fi^ud 
control  plan  but  to  extend  the  current 
requirements  and  change  the  due  date 
for  this  plan.  The  Department  is 
proposing  to  reserve  section  277.15  for 
future  use. 

Because  the  Department  is  proposing 
to  move  the  fraud  control  plan 
submission  requirement  to 
§  272.2(d)(l)(xi),  the  current  submission 
requirement  in  §272.2(c)(3)(i)  is  being 
deleted.  The  deletion  of  paragraph  (i) 
requires  redesignating  §  272.2(c)(3)(ii)  as 
§  272.2(c)(3).  Although  die  wording 
must  be  changed  slightly  to  accomodate 
the  restructuring  of  the  paragraph,  the 
requirements  in  the  current 
§  272.2(c)(3)(ii)  for  submission  of  certaio 
interagency  agreements  are  imchanged. 

The  Department  also  intends  to 
incorporate  the  provision  regarding  the 
funding  rate  for  investigations  of  retail 
or  wholesale  food  concerns  currenUy 
found  in  §  277.15(f)(2),  widi  a  slight 
modification  for  clarity,  into  a  new 
paragraph  (e)  of  §  277.4. 

ADP  Development— Sections  277.18. 
274.12 

.On  June  11, 1982.  the  Department 
pubbshed  a  rule  at  47  FR  25496  to 
implement  section  129  of  Public  Law 
96-249,  which  allowed  enhanced  FFP  at 
the  75  percent  level  for  costs  associated 
with  the  planning,  design,  development, 
acquisition,  or  installation  of  ADP 
systems.  On  January  19,  1994.  the 
Department  published  another  final  rule 
at  59  FR  2725  which  reduced  die 
Federal  reimbursement  rate  to  the  63 
percent  level  effective  October  1. 1991 
for  system  proposals  which  were 
approved  on  or  after  November  28, 1990 
unless  the  State  had  an  approved 
Advance  Planning  Document  and  had 
submitted  an  Implementation  Advance 
Planning  Document  with  all  the 
paperwork  required  for  approval  prior 
to  November  28, 1990.  The 
requirements  and  procedures  for  State 
agencies  for  system  development  at  both 
the  enhanced  and  standard  rates  of 
funding  were  codified  in  7  CFR  277.18 
of  Food  Stamp  Program  Rules. 

Section  13961  of  the  Leland  Act 
amends  Section  16  of  the  Food  Stamp 
Act  to  reduce  the  rate  of  Federal  funding 
for  system  development  to  the  regular 
50  percent  rate.  The  change  in  rates  is 
effective,  by  law,  on  April  1. 1994. 

The  new  rate  applies  to  costs 
associated  with  the  planning,  design, 
development,  acquisition,  or  installation 
of  ADP  systems.  The  change  in  the 
funding  rate  applies  to  new  proposals  as 
well  as  proposals  approved  prior  to 
April  1, 1994  at  the  enhanced  rate  of 
either  75  or  63  percent.  Previously 
approved  projects  will  continue  to  be 


reimbursed  at  the  enhanced  rate  for 
costs  incurred,  as  defined  in  the 
Background  section  of  this  preamble, 
only  through  March  31, 1994.  The 
Federal  reimbursement  rate  will  then 
drop  to  the  regular  50  percent  rate  for 
the  time  remaining  in  the  approval 
period.  Modifications  on  or  after  April 
1, 1994  to  existing  systems  will  be 
reimbursed  at  the  regular  50  percent 
rate.  All  new  systems  developed  on  or 
after  April  1,  1994  will  be  reimbursed  at 
the  regular  50  percent  rate. 

Under  current  rules  at  7  CFR 
277.18(c),  the  State  agency  is  required  to 
obtain  prior  written  approval  from  FNS 
when  it  plans  to  acquire  ADP 
equipment  or  services  with  enhanced 
Federal  funding,  regardless  of  the  cost, 
or  at  the  regular  funding  rate  if  total 
acquisition  costs  meet  or  exceed 
$500,000  in  Federal  and  State  funds.  By 
dropping  enhanced  funding,  the  dollar 
threshold  before  FNS  approval  is 
required  for  all  ADP  systems  would  be 
the  standard  $500,000  threshold 
applicable  to  the  regular  funding 
requirements  at  §277. 18(c).  As  a  result 
of  this  change,  modifications  or 
revisions  to  systems  and  services 
previously  approved  at  the  enhanced 
funding  rate  described  at  §  273.18(c)  but 
which  the  total  cost  of  the  system  does 
not  meet  or  exceed  $500,000  would  no 
longer  be  subject  to  prior  FNS  approval 
beginning  April  1, 1994,  as  long  as  die 
total  cost  of  the  system  remains  under 
$500,000. 

Accordingly,  the  Department  will 
retain  most  of  the  requirements  of 
§  277.18,  but  is  proposing  modifications 
to  that  section.  "The  proposed 
modifications  include  the  ehmination  of 
requirements  that  pertain  solely  to 
enhanced  fimding  and  retention  of  the 
baseline  requirements  and  dollar 
thresholds  for  FNS  funding  systems 
under  the  standard  funding  at 
§  277.18(b),  (c)(lHc)(2),  (d)(lHd)(2). 
(e)(1)  and  (p)(5).  In  addition,  the 
Department  proposes  to  retain  certain 
conditions  set  forth  in  §  277.18(g)(1)  and 
(g)(2)  that  are  currently  tied  to  receipt  of 
enhanced  funding  since  the  Leland  Act 
amendments  made  these  conditions 
apphcable  to  receipt  of  funding  at  the 
standard  funding  rate.  Therefore,  the 
Department  is  proposing  that  as  a 
condition  of  receiving  approval  for 
funding  at  the  50  percent  standard 
funding  rate,  the  proposed  ADP  system 
must:  (1)  Assist  the  State  agency  in 
meeting  the  requirements  of  the  Food 
Stamp  Act;  (2)  meet  die  Model  Plan 
requirements  specified  in  §  272.10  of 
this  part;  (3)  provide  for  more  efficient 
and  effective  administration  of  the 
program:  and  (4)  be  compatible  with 
other  such  svstems  used  in  the 


administration  of  State  agency  plans 
imder  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  program. 
Accordingly,  the  Department  proposes 
to  amend  §  277.18(g)(1)  and  (g)(2)  to  set 
out  these  conditions  and  to  revise  the 
heading  of  the  section  to  read 
"Conditions  for  Receiving  FFP."  The 
Department  is  further  proposing  to 
extend  the  requirements  at 
§  277.18(g)(3)  to  all  ADP  systems.  That 
section  currently  requires  that  the 
proposed  ADP  systems  receiving 
erdianced  funding  be  Statewide  and 
integrated  with  AFDC,  unless  die  State 
ageiicy  can  demonstrate  that  a  local, 
dedicated  or  single  function  system  wili 
provide  for  more  efficient  and  effective 
administration  of  the  program.  The 
Department  is  proposing  to  modify  this 
requirement  so  it  applies  to  all  ADP 
systems  regardless  of  funding  level. 

The  Department  is  also  proposing  to 
make  conforming  amendments  to 
§  274.12(k)  to  reflect  the  elimination  of 
enhanced  funding  for  the  development 
of  electronic  benefit  transfer  (EBT) 
systems  which  ate  components  of 
complete  ADP  systems  to  be  developed 
in  accordance  with  §  277.18(g). 

SAVE— Section  277.19 

On  October  7, 1988  at  53  FR  39433. 
the  Department  published  a  rule  which 
authorized  100  percent  Federal  funding 
for  State  and  local  agency  costs  incurred 
in  the  verification  of  the  documented 
alien  status  of  Food  Stamp  Program 
applicants  through  the  SAVE  program. 
The  requirements  to  receive  the 
enhanced  funding  are  at  §  277.19. 

Section  13961  of  Leland  Act  amends 
Section  16  of  the  Act  (7  U.S.C.  2025)  to 
reduce  Federal  funding  for  SAVE 
activity  from  the  100  percent 
reimbursement  rate  to  the  regular  50 
percent  rate.  The  change  in  rates  is 
effective,  by  law,  on  April  1, 1994. 

The  new  rate  applies  to  State  and 
local  agency  costs  incurred  in  the 
verification  of  the  documented  alien 
status  of  Food  Stamp  Prugram 
applicants  dirough  the  SAVE  program. 
The  current  rule  at  §  272.11(e)  requires 
State  agencies  to  submit  a  SAVE  plan  as 
an  attachment  to  the  State  agency's  Plan 
of  Operation  prior  to  receiving  funding. 
The  current  rule  at  §  277.19  sets  forth 
the  required  conditions  for  obtaining 
100  percent  FFP  for  SAVE.  The 
Department  is  proposing  to  retain  the 
current  requirement  for  a  SAVE  plan  at 
§  272.11  but  is  proposing  to  delete 
§277.19. 

The  current  nde  at  7  CFR  277.19 
requires  FNS  approval  prior  to 
acquisition  of  any  ADP  equipment  for 
SAVE.  The  proposal  to  eliminate  7  CFR 
277.19  modifies  this  requirement  so  that 
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ADP  equipment  for  SAVE  would  require 
prior  approval  by  FNS  only  if  the  cost 
is  above  the  cost  thresholds  in  §  277.18. 
Under  current  rules  in  §  277.19,  non- 
ADP  equipment  for  SAVE  having  a  net 
unit  cost  of  $25,000  or  more  must 
receive  prior  FNS  approval.  However, 
with  the  elimination  of  §277.19.  the  net 
acquisition  cost  threshold  in  Section 
(B)(3)  of  Appendix  A  to  7  CFR  Part  277 
would  apply.  This  provision  provides 
that  prior  FNS  approval  would  be 
required  for  the  acquisition  of 
equipment  having  a  useful  life  of  more 
than  one  year  and  a  net  acquisition  cost 
of  more  than  $5,000  per  unit  after 
allocation  to  FNS  as  projected  for  one 
year  after  purchase. 

State  Agency  Implementation 

To  implement  this  provision  as  of 
April  1. 1994  with  minimum  disruption 
to  the  Program,  State  agencies  may  wish 
to  begin  taking  appropriate  steps  early. 
State  agencies  may  wish  to  obtain  the 
additional  State  funding  from  their  State 
legislatures  to  offset  the  reduction  in  the 
Federal  rate  of  reimbursement,  cut  back 
total  administrative  expenses  prior  to 
Federal  cost  sharing  as  of  April  1, 1994. 
reallocate  resources  to  or  realign 
functions  to  maintain  current  levels  of 
effort  and  to  ensure  the  efficiency  and 
effectiveness  of  overall  operations. 

Delaying  the  Effective  Date 

Section  13971  of  the  Leland  Act 
allows  the  April  1. 1994  effective  date 
for  the  change  in  the  Federal 
reimbursement  rates  to  be  delayed  by 
the  Secretary  of  Agriculture  in  the  case 
where  a  State's  legislature  meets 
biennially  and  is  not  scheduled  to  meet 
in  calendar  year  1994.  A  delay  may  be 
obtained  for  such  a  State  only  if  the 
State  demonstrates  to  the  satisfaction  of 
the  Secretary  that  there  is  no 
mechanism  for  appropriating  additional 
State  funds  prior  to  the  next  legislative 
session. 

It  is  the  Department's  intent  that  State 
agencies  submit  their  requests  to  delay 
the  effective  date  early,  and  not  wait  for 
the  completion  of  the  rulemaking 
process.  It  is  in  the  State  agency's 
interest  to  apply  early  for  a  delay  in  the 
effective  date  so  a  decision  on  the  State 
agency's  request  may  be  made  promptly. 
To  allow  adequate  time  for  the  review 
of  these  reo  tests  prior  to  the  effective 
date,  FNS  instructed  its  regional  offices 
to  notify  State  agencies  that  they  would 
need  to  submit  their  requests  to  FNS  by 
December  31, 1993.  State  agencies  were 
informed  of  this  deadline  in  letters 
which  were  issued  by  FNS  regional 
offices  during  the  last  week  or  October 
1993  and  the  first  week  of  November. 


The  Department  will,  however,  consider 
requests  submitted  after  the  deadline. 

A  final  rule  will  not  be  published 
prior  to  the  April  1, 1994  effective  date 
in  the  Leland  Act.  The  Department  has 
made  decisions  on  requests  for  a  delay 
of  the  effective  date  based  on  the  policy 
set  out  in  the  previous  notifications  to 
the  States  and  reflected  in  the  following 
paragraphs  of  this  section  of  the 
preamble.  Comments  on  the  proposed 
policy  are  welcomed. 

As  stated  in  the  previous  paragraph, 
a  State  agency  which  believes  it  meets 
the  above  criteria  for  a  delay  of  the 
effective  date  was  instructed  to  submit 
its  request  to  FNS  by  December  31. 1993 
to  allow  for  adequate  time  for  FNS  to 
review  the  request  prior  to  the  April  1 , 
1994  effective  date.  The  Department 
required  that  the  request  contain  the 
following: 

(1)  Documentation  showing  that  the 
State  legislature  meets  only  biennially; 

(2)  Documentation  showing  that  the 
State  legislature  does  not  meet  in 
calendar  year  1994; 

(3)  Certification  by  the  State's  chief 
legal  officer,  along  with  any  supporting 
documentation,  that  there  is  no 
mechanism  under  the  State  constitution 
and  laws  for  appropriating  funding  prior 
to  the  next  regular  legislative  session: 

(4)  Information  as  to  when  the  next 
regular  legislative  session  is  scheduled 
to  start  and.  if  available,  is  expected  to 
end. 

The  issue  of  whether  a  State's  laws 
permit  the  appropriation  of  funds  prior 
to  the  next  regular  legislative  session  is 
a  legal  question.  State  agencies  must 
provide  supporting  documentation 
where  appropriate  such  as  specific 
provisions  of  law  dealing  with  when  the 
State  legislatiuv  is  scheduled  to  meet  in 
a  regular  session,  and  with  the 
appropriation  process.  The  wording  of 
the  Leland  Act  essentially  requires  State 
agencies  to  provide  proof  that 
something  does  not  exist — that  no 
mechanism  for  appropriating  funds 
prior  to  the  next  regular  legislative 
session  exists  under  the  State's 
constitution  and  laws.  However,  it 
would  be  too  burdensome  for  FNS  to 
require  that  a  State  agency  provide  FNS 
a  complete  set  of  its  laws  as  proof  that 
no  such  mechanism  exists. 

However,  in  all  cases.  FNS  needs 
some  assurance  that  a  thorough  and 
accurate  review  of  State  law  has  been 
made.  Accordingly,  the  Department 
proposes  that  a  signed  statement  from 
the  State's  chief  legal  officer — the 
Attorney  General  or  equivalent 
ofCcial^<:ertlfying  that  no  such 
mechanism  exists  with  brief  supporting 
documentation,  if  any,  should  suffice  in 
most  cases.  The  Department  believes  it 


is  appropriate  and  necessary  for  State 
agencies  to  provide  such  a  certification 
regarding  the  State's  laws. 

It  should  be  noted  here  that  the 
Leland  Act  specifies  that  tiiere  be  no 
mechanism  for  appropriating  funding 
prior  to  the  next  regular  legislative 
session  in  order  to  qualify  for  a  delay  of 
the  effective  date.  The  language  in  the 
Act  refers  to  an  appropriating 
mechanism.  If  the  State  legislature  fails 
to  appropriate  the  additional  State  fimds 
in  a  regular  session,  no  delay  in  the 
effective  date  will  be  granted.  Also,  the 
Leland  Act  does  not  authorize  a  delay 
in  the  effective  date  if  a  State  legislature 
is  scheduled  to  meet  in  regular  session 
in  calendar  year  1994,  but  sometime 
after  April  1, 1994. 

For  some  State  agencies,  the  State 
legislature  may  not  be  scheduled  to 
meet  in  regular  session  during  calendar 
year  1994.  but  the  State's  laws  allow  the 
State  legislature  to  be  called  into  special 
session  or  provide  other  means  (other 
than  a  special  session)  by  which  the 
State  may  appropriate  additional  funds. 
A  request  for  a  delay  of  the  effective 
date  should  be  submitted  if  a  State  with 
a  biennial  legislature  which  does  not 
meet  in  calendar  year  1994  has  no 
mechanism  to  appropriate  the 
additional  State  fimds  under  State  law 
other  than  to  call  a  special  legislative 
session  to  appropriate  the  additional 
State  funds.  For  purposes  of  deciding 
whether  or  not  to  grant  a  request  for  a 
delay  in  the  effective  date,  the 
Department  is  proposing  to  define 
"special  legislative  session"  to  mean  a 
legislative  session  tliat  is  not  scheduled 
to  occur  on  a  regularly  scheduled  basis. 
Thus,  a  regularly  scheduled  short 
legislative  session  in  even  number  years 
to  consider  necessary  or  emergency  bills 
would  be  considered  a  regular 
legislative  session.  Legislative  sessions 
that  are  not  scheduled  on  a  standing 
regular  basis  and  must  be  called  under 
State  law  for  a  specific  purpose  would 
be  considered  a  special  legislative 
session. 

The  Department  is  taking  this 
proposed  position  because  it  recognizes 
that  in  many  cases  a  special  legislative 
session  could  cost  a  State  more  than  the 
additional  State  administrative  funding 
that  would  be  involved  for  the  Food 
Stamp  Program.  In  addition,  this 
position  conforms  with  AFIXI's  policy 
and  procedures  for  implementing 
Section  13741  of  the  Leland  ^ct  which 
makes  a  similar  change  in  Federal 
reimbursement  rates  for  the  AFDC 
Program.  State  agencies  should  note  that 
this  position  treats  State  agencies  with 
biennial  legislatures  the  same  regardless 
of  whether  or  not  the  State  has  called  a 
special  session  in  calendar  year  1994  for 


some  specific  piu-pose  or  has  chosen  not 
to  call  a  special  session.  ' 

The  Department  has  also  considered 
how  it  would  interpret  the  criteria  in 
Section  13971  of  the  Leland  Act  that  a 
State  have  "no  mechanism,  under  the 
constitution  and  laws  of  the  State,  for 
appropriating  the  additional  funds 
required  *   *   •  before  the  next  such 
regular  legislative  session  •   *  *"The 
Act  is  not  clear  as  to  what  kind  of 
appropriating  mechanism  would  meet 
the  test.  Webster's  Third  New 
International  Dictionary  defines  an 
appropriation  as  a  sum  of  money  set 
aside  or  allotted  by  official  or  formal 
action  for  a  specific  use.  Accordingly, 
State  appropriation  mechanisms  could 
be  interpreted  to  include  the  process  by 
which  the  State  legislature  or  other 
entities  in  the  State  appropriate  funds  as 
well  as  State  procedures  to  set  aside 
funds  from  discretionary  or  emergency 
accounts  for  specific  purposes. 

In  general.  State  constitutions  and 
laws  provide  for  appropriation  by  the 
State's  legislature.  However,  some  State 
laws  also  provide  other  funding 
mechanisms  such  as  voter  initiatives  to 
appropriate  funds,  procedures  allowing 
State  officials  or  emergency 
commissions  to  authorize  the  spending 
of  funds  from  the  State  treasury,  another 
program's  revenue  account,  or  an 
emergency  account,  and  procedures  by 
which  funds  previously  appropriated 
for  one  program  may  be  transferred  to 
another  program.  The  Department 
recognizes  that  while  these  mechanisms 
may  exist  under  State  law,  they  may  not 
be  useable  by  the  State  for  several 
reasons.  Voter  initiatives  to  amend  the 
constitution  or  law  to  provide  State 
funding  require  months  just  to  raise  the 
issue  to  a  sufficient  number  of  voters 
and  schedule  an  election  and  are 
beyond  the  control  of  the  State. 
Regarding  the  spending  of  discretionary 
or  emCTgency  funds.  State  officials 
would  be  reluctant  to  declare  an 
emergency  in  order  to  utilize  emergency 
procedures  to  transfer  funds  from  the 
State  Treasury  or  other  accounts  to  the 
State's  Food  Stamp  Program  for  a  non- 
emergency purpose.  Further,  the 
interpretation  of  what  is  a  State 
appropriation  under  State  law  as 
opposed  to  emergency  funds  transfer 
mechanisms  varies  by  State.  The 
Department  believes  that  State  legal 
officers  are  in  the  best  position  to 
determine  what  are  the  appropriation 
mechanisms  that  are  readily  available 
and  useable  under  the  State  law. 
Accordingly,  the  Department  is 
proposing  to  interpret  the  law  to  cover 
only  mechanisms  by  which  the  State 
legislature  appropriates  funding  and  not 
to  cover  voter  initiative  mechanisms 


and  State  transfer  mechanisms  from 
discretionary  or  emergency  accounts. 

hi  March  1994,  the  Department 
approved  enhanced  funding  extension 
requests  from  four  State  agencies  using 
this  policy.  The  Department  acted  on 
these  requests  prior  to  the  rulemaking  so 
the  State  agencies  affected  would  know 
their  Federal  funding  status  prior  to  the 
April  1, 1994  effective  date  mandated  in 
the  law. 

If  a  decision  by  FNS  to  grant  a  delay 
is  made  after  April  1, 1994,  an 
adjustment  will  be  made  so  an  affected 
State  agency  can  receive  enhanced 
Federal  funding  retroactive  to  April  1, 
1994  for  eligible  costs. 

If  approval  is  granted  to  delay  the 
effective  date,  Section  13971  of  the 
Leland  Act  provides  that  the  delayed 
effective  date  would  be  the  first  day  of 
the  first  calendar  quarter  which  begins 
after  the  close  of  the  State's  regular 
legislative  session.  In  such  a  case.  State 
agencies  would  be  required  to  promptly 
advise  FNS  in  writing  as  to  the  actual 
date  the  next  regular  session  of  the  State 
legislature  is  completed  once  such 
session  is  completed  so  the  delayed 
effective  date  can  be  determined. 

Enhanced  Funding  for  Low  Payment 
Error  Rates 

Under  Section  16(c)  of  the  Food 
Stamp  Act  and  the  current  rules  at 
§  277.4(b),  the  Federal  share  of 
administrative  costs  specified  in  section 
16(a)  of  the  Food  Stamp  Act  may  be 
enhanced  from  the  regular  50  percent 
rate  to  a  maximum  of  60  percent  after 
the  end  of  the  Federal  fiscal  year  if  the 
State  agency  qualifies  by  achieving  a 
low  payment  error  rate.  Costs  which 
were  eligible  for  greater  enhanced 
funding  rates  under  section  16  (a),  (g), 
and  (j)  of  the  Act  (fraud  control  costs, 
ADP  development,  and  SAVE)  were 
ineligible  for  the  60  percent 
enhancement.  With  the  drop  in  the 
funding  rate  to  50  percent,  these  three 
activities  now  become  eligible  along 
with  other  costs  funded  at  the  50 
percent  rate  for  the  increased  Federal 
reimbursement  rate  of  up  to  60  percent 
if  the  State  agency  meets  the  low 
payment  error  rate  specified  in  §  277.4. 
The  enhanced  funding  may  only  be  paid 
on  costs  shared  at  the  50  percent  level 
to  State  agencies  who  qualify.  The 
Department  proposes  to  amend  §  277.4, 
to  allow  these  three  new  activities  to 
become  eligible  for  the  60  percent 
enhanced  funding  by  removing  §  277.4 
(b)(1).  (b)(lO).(b)(ll)  and  (b)(l2), 
redesignating  the  remaining  provisions, 
and  by  revising  newly  designated 
paragraph  (b)(7). 


Deadline  for  Filing  Claims  for 
Retroactive  Funding— Section  277.11 

Current  rules  at  §  277.11  do  not  limit 
State  agencies  from  making  claims  for 
prior  year  administrative  costs.  The  one 
exception  is  that  the  provision  at 
§  277.15(b)  hmits  75  percent  funding  for 
fraud  control  activities  to  prior  year 
costs  incurred  in  the  Federal  fiscal  year 
during  which  a  State  agency  initially 
applied  for  75  percent  funding. 
However,  State  agencies  may  make 
claims  for  prior  year  fraud  control 
activities  at  the  50  percent  Federal 
reimbursement  rate  with  no  time  limit. 
State  agencies  are  currently  required 
at  §277.11  to  submit  a  Form  SF-269, 
Financial  Status  Report,  on  a  quarterly 
basis  to  report  program  costs  and  to 
support  the  claims  made  for  Federal 
funding.  Final  reports  are  due  December 
30  for  the  preceeding  Federal  fiscal  year 
which  runs  from  October  1  through 
September  30.  In  addition,  after  the 
fiscal  year  is  over.  State  agencies  may 
request  retroactive  hmding  for  past 
years  or  pay  back  FNS  for  inadvertent 
overclaims  by  submitting  an  SF-270, 
Request  for  Advance  or  Reimbursement. 
It  is  the  SF-270  adjustments  which, 
under  ciurent  rules  potentially  may  go 
on  without  end.  In  Fiscal  Years  (FY) 
1991  through  1993.  FNS  received  SF- 
270  requests  for  retroactive  funding 
from  State  agencies  going  back  as  far  as 
FY  1981  and  SF-270  payments  from 
State  agencies  to  FNS  going  back  to  FY 
1979  and  prior  years  for  the  Food  Stamp 
Program. " 

The  Department  proposes  to  amend 
§  277.11  to  add  a  nev  paragraph  (d)(1) 
which  would  limit  the  time  period 
during  which  State  agencies  may  file  a 
request  for  retroactive  funding,  "rhe 
intended  effect  of  this  proposal  is  to 
limit  State  agency  and  FNS  resources 
toward  the  present  operation  of  the 
program.  The  Department  believes  Stale 
agencies  have  a  responsibihty  to 
properly  claim  Federal  funding  on  a 
timely  basis. 

Other  Federal  programs  currently 
have  claim  limitations  in  place.  The 
U.S.  Department  of  Health  and  Human 
Services  (DHHS)  has  claim  limits  on 
grants  to  State  agencies  for  the  Aid  to 
Families  with  Dependent  Children  and 
Medicaid  Programs.  For  example,  in 
those  programs,  DHHS  will  reimburse  a 
State  agency  only  if  the  State  agency 
files  a  claim  for  an  expenditure  within 
two  years  after  the  calendar  quarter  in 
which  the  State  agency  made  the 
expenditure.  In  this  rule,  the 
Department  is  proposing  a  similar 
limitation  for  the  Food  Stamp  Program. 

The  Department  proposes  in  new 
§  277.11(d)(3)  to  provide,  that  subject  to 
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the  availability  of  funds,  FNS  would 
reimburse  a  State  agency  for  an 
allowable  expenditure  at  the 
appropriate  Federal  reimbursement  rate 
only  if  the  State  agency  files  a  claim 
with  FNS  for  that  expenditure  within 
two  years  after  the  calendar  quarter  in 
which  the  State  agency  obligated  the 
funds,  hi  the  case  of  75  percent  funding 
for  fraud  control  activity,  the  same  two- 
year  limit  would  apply  to  claims  for 
retroactive  75  percent  fraud  funding  but 
there  would  be  an  additional  limit  in 
that  the  retroactive  fimding  would  not 
be  available  prior  to  the  year  in  which 
the  State  agency  applied  for  75  percent 
funding. 

Further,  the  Department  proposes  in 
new  §  277.11(d)(2)  to  provide  that 
subject  to  the  availability  of  funds  and 
any  required  FNS  approval  related  to 
the  Advance  Planning  Document  under 
7  CFR  277.18(c).  FNS  would  reimburse 
State  agencies  for  the  purchase  of 
automated  data  processing  (ADP) 
equipment  and  services  at  the 
appropriate  reimbursement  rate  in  effect 
at  the  time  the  equipment  or  service  was 
received  only  if  the  State  agency  files  a 
claim  with  FNS  for  that  expenditure 
within  two  years  after  the  calendar 
quarter  in  which  the  State  agency 
obligated  the  funds.  This  proposed  time 
limit  applies  to  ADP  expenditures 
^approved  for  funding  at  the  enhanced 
rate  and  at  the  regular  rate. 

The  Department's  proposal  in  new 
§  277.11(d)(4)  would  provide  for  certain 
exceptions  to  the  two-year  limit.  State 
agencies  may  request  a  waiver  of  the 
time  limit  in  writing  in  advance  of  the 
deadline.  In  order  to  be  granted  by  FNS, 
the  request  must  include  supporting 
explanation,  justification  and 
documentation,  in  addition,  as  set  forth 
in  proposed  §277. 11(d)(5)  the  time  limit 
would  not  apply  to  audit  exceptions,  or 
where  FNS  determines  there  was  good 
cause  resulting  from  circumstances 
beyond  the  State  agency's  control  for 
filing  a  late  claim.  An  audit  exception 
means  a  proposed  adjustment  by  the 
Department  to  any  expenditure  claimed 
by  a  State  agency  by  virtue  of  an  audit. 
Finally,  the  Department's  proposal 
would  limit  the  time  period  for  the  use 
of  the  SF-270  to  repay  FNS  for  an 
overclaim  to  three  years  from  the  end  of 
the  Federal  fiscal  year  unless  litigation, 
an  audit,  or  a  claim  is  pending  at  the 
end  of  the  three-year  period.  FNS 
reserves  the  right  to  assert  a  claim 
against  State  agencies  for  amounts  due 
when  an  SF-270  is  not  submitted  by  the 
State  agency  to  repay  any  monev  due 
FNS. 

Note  that  under  the  current  program 
rules  at  §  277.12,  State  agencies  are 
required  to  maintain  all  financial 


records  for  three  years  unless  there  is 
pending  litigation,  or  an  unresolved 
audit  or  claim.  If  any  Utigation,  claim, 
or  audit  is  started  before  the  expiration 
of  the  three-year  period,  the  applicable 
records  shall  be  retained  until  these 
have  been  resolved.  The  Department  is 
not  proposing  any  changes  to  these 
record  retention  requirements  in  this 
rule. 

AFDC/Food  Stamp  Certification  Costs — 
Section  277.9 

The  Department  is  also  proposing 
amendments  to  current  regulations  to 
correspond  to  current  practice  related  to 
the  charging  of  certain  food  stamp 
certification  costs  to  the  Food  Stamp 
Program. 

The  current  regulations  at  §  277.9 
provide  that  any  cost  related  to 
determining  the  Food  Stamp  Program 
eligibility  of  Aid  to  Families  with 
Dependent  Children  (AFDC)  cases  is  to 
be  included  as  part  of  the  AFDC 
determination  costs  and  claims  and  not 
as  an  allowable  cost  for  FNS 
reimbursement.  However,  beginning 
October  1,  1983.  as  a  result  of  a 
Memorandum  of  Understanding 
between  the  Depwrtment  and  DHHS,  the 
Department  changed  this  policy,  but  not 
the  regulatory  provision,  so  that  the 
incremental  cost  of  certifying  AFDC 
households  for  Food  Stamp  Program 
benefits  shall  be  charged  to  FNS,  not  to 
the  Office  for  Family  Assistance,  DHHS. 
State  agencies  were  notified  by  FNS 
regional  offices  of  tliis  change  in  August 
1983.  Beginning  October  1.  1983.  State 
agencies  have  been  allowed  to  charge 
such  costs  to  FNS. 

The  Department  is  proposing  that  this 
longstanding  practice  be  codified  in  the 
Food  Stamp  Program  Regulations.  The 
Department  proposes  to  amend 
§  277.9(b)  to  provide  that  the 
incremental  cost  of  certifying  AFDC 
cases  for  food  stamp  benefits  would  be 
an  allowable  cost  for  FNS 
reimbursement  at  the  standard  Federal 
reimbursement  rate.  This  proposed 
provision  modifies  program  regulations 
so  that  they  conform  to  current  policy 
and  practice. 

Effective  Dates  and  Implementation 
Requirements 

The  Department  is  proposing  thai  all 
the  provisions  in  §277.11  regarding 
lime  limits  for  State  agencies  to  file 
claims  to  einiend  a  prior  expenditure 
report  to  request  retroactive  funding  for 
costs  previously  incurred  will  be 
effective  the  first  day  of  the  first 
calendar  quarter  occurring  not  less  than 
60  days  following  publication  of  the 
final  rule. 


The  Department  proposes  that  the 
provision  at  §  277.9(b)  on  the  charging 
of  food  stamp  certifications  of  AFDC 
households  become  effective  30  days 
following  publication  of  the  final  rule 
since  it  does  not  require  any  special 
implementation  efforts  on  the  part  of 
State  agencies  since  the  change  merely 
conforms  the  regulations  to  current 
practice. 

Pursuant  lo  Section  13971  of  the 
Leland  Act,  the  reduction  in  FFP  rates 
mandated  by  Section  13961  of  the 
Leland  Act  was  effective  on  April  1 . 
1994,  unless  the  Department  grants  a 
delay  in  certain  limited  circumstances, 
as  specified  in  this  proposed  rule. 

In  the  last  week  of  October  a.-d  the 
first  week  of  November  1993,  the 
Department  briefed  State  agencies 
administering  the  Food  Stamp  Program 
on  how  to  implement  the  new  Federal 
funding  rates  for  FNS-366A.  Budget 
Projection,  and  SF-269,  Financial  Sutus 
Report,  actual  cost  reporting  and 
payment  purposes  effective  April  1 . 
1994.  The  prompt  implementation  was 
necessary  prior  to  rulemaking  to  comply 
timely  with  the  Leland  Act's  mandate  to 
reduce  the  Department's  share  of  State 
agency  admini.'strative  costs  to  the 
mandated  rate  as  of  April  1, 1994,  and 
to  minimize  the  need  for  revised 
reporting  by  State  agencies  related  to 
budget  projections  for  FY  1994  and 
actual  cost  reporting  on  or  after  April  1 . 
1994.  It  also  gave  lead  time  to  State 
agencies  opting  to  seek  from  their  State 
legislatures  additional  State  funds  to 
offset  the  reduction  in  the  rate  of 
Federal  funding.  State  agency  budget 
projections  for  FY  1994  should  take  into 
account  the  new  funding  rate  as  of  April 
1.  1994.  Beginning  April  1,  1994,  State 
agencies  began  drawing  douTi  Federal 
funds  for  expenditures  based  on  the 
new  funding  rate  for  these  activities. 
Effective  with  the  third  quarter  Fiscal 
Year  1994  SF-269  report.  State  agencies 
will  begin  reporting  costs  using  the  new 
funding  rate  for  these  activities. 

Costs  incurred  by  the  Stale  or  local 
agency  on  or  after  April  1.  1994  will  be 
claimed  at  the  regular  50  percent 
Federal  reimbursement  rate.  State 
agencies  currently  report  the  amount  of 
Federal  funds  requested  on  the  FNS- 
366A,  Budget  Projection,  and  actual 
costs  on  the  SF-269,  Financial  Status 
Report.  For  reporting  purposes,  the 
Department  Is  proposing  to  require  State 
agencies  lo  begin  reporting  budget  and 
cost  information  using  the  new  lower 
Federal  reimbursement  rate  for  costs 
incurred  for  periods  beginning  on  or 
after  April  1,  1994. 

Section  13961  of  the  Leland  Act, 
which  reduces  the  enhanced  funding  for 
fraud  control.  ADP  development,  and 


SAVE  costs,  applies,  by  its  terms,  to 
costs  incurred  on  or  after  April  1. 1994. 
The  deadline  for  submitting  a  request  to 
delay  the  effective  date  for  the  reduction 
in  enhanced  funding  is  December  31. 
1993  as  specified  in  letters  sent  by  FNS 
regional  offices  to  State  agencies  in  the 
last  week  of  October  and  the  first  week 
of  November  1993.  However,  the 
Department  will  consider  requests 
submitted  after  that  date. 

The  conforming  amendments  to  Food 
Stamp  Program  regulations  in  §§  272.2, 
272.11,  272.13.  274.12,  277.4.  277.15. 
277.18,  and  277.19  will  be  effective  30 
day$  following  publication  of  the  final 
rule; 

Public  Comments 

This  rule  proposes  to  bring  the 
regulations  into  conformity  with  the 
Leland  Act.  Publication  of  the  rule  does 
not  change  the  implementation 
guidance  which  was  issued  by  the 
Department  beginning  in  late  October 
1993.  The  Department  is  merely 
proposing  to  incorporate  the  new 
Federal  reimbursement  rate  for  these 
activities  into  the  regulations.  Although 
the  Department  has  taken  action  to 
ensure  prompt  implementation  of  the 
new  reimbursement  rate  effective  April 
1 .  1994,  this  rulemaking  is  still 
necessary  in  order  to  conform  the 
regulations  to  the  new  rate. 

The  Department  requests  public 
comments  because  they  may  be 
beneficial  to  the  rulemaking.  However, 
comraenters  should  note  that  the  new 
Federal  reimbursement  rate  and  the 
implementation  date  for  the  reduction 
in  the  Federal  reimbursement  rate  were 
mandated  in  the  Act  and  are  not  items 
involving  Departmental  discretion.  Only 
the  decision  of  whether  a  State  agency 
has  demonstrated  that  it  meets  the 
criteria  for  a  delay  of  the  effective  date 
involves  some  degree  of  Departmental 
discretion.  Any  comments  received  by 
the  deadline  stated  above  for  comments 
will  be  considered  prior  to  publication 
of  a  final  rulemaking. 


List  of  Subjects 

.-  CFK  Part  272 

Alaska.  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 

r<'c;uirements. 

7  CFH  Fart  274 

.\c:.r;inistrative  practice  and 
pro;  edure.  Food  stamps,  Fraud,  Grant 
Programs — social  programs.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  277 

Food  stamps.  Government  procediu'e. 
Grant  programs — social  programs. 


Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  Parts  272,  274 
and  277  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  Parts  272, 
274  and  277  continues  to  read  as 
follows: 


Authority:  7  U.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §272.2: 

a.  The  last  sentence  of  paragraph 
(a)(2)  is  amended  by  adding  the  words 
"and  the  ft^ud  control  plan"  to  the  end 
of  the  sentence; 

b.  Paragraph  (c)(3)  is  revised; 

c.  New  paragraphs  (d)(l)(xi)  and  (d)(3) 
are  added; 

d.  The  first  sentence  of  paragragh 
(e)(3)  is  amended  bv  removing  the 
reference  "§  272.2(c)(3)(ii)"  and  adding 
in  its  place  the  reference  "§  272.2(c)(3)" 
and  the  second  sentence  is  removed; 
and 

e.  New  paragragh  (e)(10)  is  added. 
The  addition  and  revisions  read  as 

follows: 

§  272.2    Plan  of  Operation. 

»        «        •        *        » 

(c)  Budget  Projection  Statement  and 
Program  Activity  Statement.  •   •   • 

(3)  Additional  Attachments.  Attached 
for  informational  purposes  (not  subject 
to  approval  as  part  of  the  plan 
submission  procedures)  to  the  Program 
Activity  Statement  and  submitted  as 
required  in  §  272.2(e)(3)  shall  be  the 
agreements  between  the  State  agency 
and  the  United  States  Postal  Service"  for 
coupon  issuance,  and  between  the  State 
agency  and  the  Social  Security 
Administration  for  supplemental 
security  income/food  stamp  joint 
application  processing  and  for  routine 
user  status. 

(d)  Planning  Documents. 
(D*  •  * 

(xi)  A  plan  for  fraud  control  as 
specified  in  paragraph  (d)(3)  of  this 
section. 
»        *        •        •        * 

(3)  Fraud  Control  Plan.  State  agencies 
shall  develop  and  use  a  fraud  control 
plan  to  assiu-e  that  food  stamp 
investigations  and  prosecutions  are 
conducted  as  appropriate.  The  fraud 
control  plan  shall  contain  the 
identification  of  the  organizational  units 
involved  including  units  outside  the 
State  agency,  with  a  brief  description  of 
the  intentional  Program  violation 
investigation,  disqualification  hearing, 
or  prosecution  function  assigned;  a  copy 
of  the  statutes  or  court  decisions  under 


which  intentional  Program  violation 
cases  are  prosecuted;  a  detailed 
description  of  the  coordination  between 
the  investigative  units  and  the 
prosecuting  units,  and  the  process  by 
which  prosecuting  officials  present 
indictments  regarding  intentional 
ftogram  violation  cases;  an  agreement 
that  investigative  reports,  prepared  by 
the  investigation  or  prosecution  units, 
and  other  related  records  will  be  made 
available  to  USDA  upon  request:  and 
assurance  that  the  administrative 
disqualification  hearing  activity  is 
conducted  in  accordance  with  §273.16. 
(e)  Submittal  Requirements.  *  •  • 
(10)  The  Fraud  Control  Plan  shall  be 
signed  by  the  head  of  the  State  agency 
and  submitted  to  FNS  annually  no  later 
than  August  15. 


§272.11    [Amended] 

3.  In  §272.11: 

a.  Paragraph  (d)(l)(iii)  is  amended  by 
removing  the  reference  to  "§  277.19" 
tmd  adding  in  its  place  a  reference  to 
"S  277.18  and  Appendix  A". 

b.  Paragraph  (e)(2)  is  amended  by 
removing  from  the  first  sentence  the 
words  ",  as  outlined  in  §277. 19(e)". 

PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

§274.12    [Amended] 

4.  In  §  274.12,  paragraphs  rk)(2)  and 
(k)(3)  are  removed  and  paragraphs  (k)(4) 
through  (k)(6)  are  redesignated  as 
paragraphs  (k)(2)  through  (k)(4) 
respectively. 

PART  277— PAYMENT  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

5.  In  §277.4: 

a.  Paragraphs  (b)(1),  (b)(10),  (b)(ll), 
and  fb)(12)  are  removed; 

.b.  Paragr^hs  (b)(2)  through  (b)(9)  are 
designated  as  paragraphs  (b)(1)  through 
(b)(8)  respectively; 

c.  The  second  sentence  in  nevvly 
redesignated  paragraph  (b)(7)  is  revised; 
and 

d.  New  paragraph  (g)  is  added. 
The  revision  and  addition  reads  as 

follows: 

§  277.4    Funding. 

*  »        •        *        * 

(b)  Federal  Reimbursement  Rate 

•  •  * 

(7)  *  *  *  The  rates  of  Federal  ftinding 
for  the  activities  identified  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  shall  not  be  reduced  based  upon 
the  agency's  payment  error  rate. 
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(g]  Investigations  of  authorized  retail 
or  wholesale  food  concerns  when 
performed  in  coordination  with  the 
USDA  Office  of  Inspector  General  and  ■ 
FNS  shall  be  funded  at  the  50  percent 
Federal  reimbursement  rate. 
*        •        •        *        • 

6.  In  §  277.9,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  277.9    Administrative  Costs  Principles. 


(b)  The  incremental  cost  of  certifying 
AFDC  households  for  Food  Stamp 
Program  benefits  are  allowable  costs  for 
FNS  reimbursement. 

•        •        •        •        • 

7.  In  §  277.11,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§277.11    Financial  Reporting 
Requirements. 

***** 

(d)  Time  Limit  for  State  Agencies  to 
File  Claims. 

(1)  After  the  deadline  in  paragraph 
(c)(4)  of  this  section  for  the  final  Form 
SF-269  report.  State  agencies  shall  use 
the  Form  SF-270,  Request  for  Advance 
or  Reimbursement,  as  needed  within 
three  years  of  the  end  of  the  Federal 
fiscal  year  to  amend  a  prior  expenditure 
report  pertaining  to  such  Federal  fiscal 
year.  TTie  three-year  reporting  deadline 
may  be  extended  by  FNS  if  litigation,  an 
audit,  or  a  claim  is  unresolved  at  the 
end  of  the  three-year  period.  The  SF- 
270  shall  be  used  to  amend  prior 
expenditure  reports,  and  to  request 
reimbursement  for  any  additional 
funding  due  or  to  pay  back  to  FNS  any 
inadvertent  prior  overclaim.  Requests 
for  reimbursement  will  only  be  honored 
if  the  claim  is  filed  within  the  timeframe 
in  paragraph  (d)(2)  of  this  section.  FNS 
reserves  the  right  to  bill  State  agencies 
for  amounts  due  FNS  due  to  an 
overclaim  even  if  no  SF-270  has  been 
submitted. 

(2)  Subject  to  the  availability  of  funds 
from  the  appropriation  for  the  year  in 
which  the  expenditure  was  incurred, 
FNS  may  reimburse  State  agencies  for 
an  allowable  expenditure  only  if  the 
State  agency  files  a  claim  with  FNS  for 
that  expenditure  within  two  years  after 
the  calendar  quarter  in  which  the  State 
agency  obligated  the  funds.  FNS  will 
consider  non-cash  expenditures  such  as 
depreciation  to  have  been  made  in  the 
quarter  the  expenditure  was  recorded  in 
the  accounting  records  of  the  State 
agency  in  accordance  with  generally 
accepted  accounting  principles. 

(3)  For  Automated  Data  Processing 
(ADP)  expenditures  approved  under 

§  277.18(c),  subject  to  the  availability  of 
funds  and  required  FNS  approval 
related  to  the  Advance  Planning 


Document,  FNS  may  reimburse  State 
agencies  for  allowable  expenditures  at 
the  appropriate  rate  in  effect  at  the  time 
the  equipment  or  service  was  received 
only  if  the  State  agency  files  for  a  claim 
with  FNS  within  two  years  after  the 
calendar  quarter  in  which  the  funds 
were  obUgated.  FNS  will  consider  non- 
cash expenditures  such  as  depreciation 
to  have  been  made  in  the  quarter  the 
expenditure  was  recorded  in  the 
accounting  records  of  the  State  agency 
in  accordance  with  generally  accepted 
accounting  principles. 

(4)  Waiver  requests  for  an  extension  of 
the  deadline  in  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  may  be  granted  by 
FNS  only  if  the  request  was  submitted 
in  writing  to  FNS  prior  to  the  applicable 
deadline.  The  State  agency's  request  for 
a  waiver  must  include  a  specific 
explanation,  justification,  and 
documentation  of  why  the  claim  will  be 
late  and  when  the  claim  will  be  filed. 

(5)  The  time  limits  in  paragraphs 
(d)(2)  and  (d)(3)  of  this  section  will  not 
apply  to  any  of  the  following: 

(i)  Any  claim  for  an  adjustment  to 
prior  year  costs  previously  claimed 
under  an  interim  rate  concept; 

(ii)  Any  claim  resulting  from  an  audit 
exception; 

(iii)  Any  claim  resulting  from  a  court- 
ordered  retroactive  pajonent.  However, 
this  provision  does  not  bind  FNS  to  a 
State  or  Federal  decision  when  FNS  was 
not  a  party  to  the  action; 

(iv)  Any  claim  for  which  FNS 
determines  there  was  good  cause  for  the 
State  agency's  not  filing  it  within  the 
time  limit.  Good  cause  is  lateness  due 
to  circumstances  beyond  the  State 
agency's  control  such  as  Acts  of  God  or 
documented  action  or  inaction  of  the 
Federal  Government.  It  does  not  include 
neglect  or  administrative  inadequacy  on 
the  part  of  the  State,  State  agency, 
legislature,  or  any  of  their  offices  or 
employees. 

§  277. 1 5    [Removed  and  Reserved] 

8.  Section  277.15  is  removed  and 
reserved. 

9.  In  §277.18: 

a.  In  paragraph  (b),  the  definition  of 
"Enhanced  funding  or  enhanced  FFP 
rate"  is  removed  and  the  definition  of 
"Regular  funding  or  regular  FFP  rate"  is 
amended  by  removing  the  words 
"except  for  the  75  percent  funding  rate 
for  State  agency  planning,  design, 
development  or  installation  of 
computerized  systems,  as  specified  at 
§277.4(b){l){ii)": 

b.  Paragraph  (c)(1)  is  revised  and 
paragraphs  (c)(2)(ii)(A)  and  (c)(2)(ii)(B) 
are  amended  by  removing  the  words  "at 
the  regular  funding  rate  or  $100,000  at 
the  enhanced  funding  rate, '; 


c.  The  introductory  text  of  paragraphs 
(d)(1)  and  (d)(2)  are  amended  by 
removing  the  words  "at  the  regular  or 
enhanced  funding  rate"; 

d.  Paragraph  (d)(l)(ii)  is  amended  by 
removing  the  last  sentence; 

e.  The  third  sentence  of  paragraph 
(d)(l)(v)  is  amended  by  removing  the 
words  "thresholds  of  §  277.18(c)(1)  are 
met"  and  adding  the  words  "threshold 
of  §  277.18(c)(1)  is  met"  is  their  place; 

f.  The  first  sentence  of  paragraph 
(e)(1)  is  revised; 

g.  The  heading  of  paragraph  (g)  is   . 
revised; 

h.  Paragraphs  (g)(1)  and  {g)(2)  are 
revised  and  paragraphs  (g)(3)  through 
(g)(8)  are  removed;  and 

i.  Paragraph  (p)(5)  is  revised. 

The  revisions  read  as  follows: 

§  277. 1 8    Establishment  of  an  Automated 
Data  Processing  (ADP)  and  Infomiation 

Retrieval  System. 

***** 

(c)  General  acquisition 
requirements. — (1)  Requirement  for 
prior  FNS  approval.  A  State  agency 
shall  obtain  prior  wTitten  approval  from 
FNS  as  specified  in  paragraph  (c)(2)  of 
this  section  when  it  plans  to  acquire 
ADP  equipment  or  services  which  it 
anticipates  will  have  total  acquisition 
costs  of  $500,000  or  more  in  Federal  and 
State  funds.  However,  a  State  agency 
shall  obtain  prior  written  approval  from 
FNS  for  the  acquisition  of  ADP 
equipment  or  services  to  be  utilized  in 
an  EBT  system  regardless  of  the  cost  of 
acquisition.  A  State  agency  shall  also 
obtain  prior  written  approval  from  FNS 
when  it  plans  to  noncompetitively 
acquire  ADP  equipment  or  services  from 
a  nongovernmental  source  which  cost 
more  than  $100,000  in  Federal  and  State 
funds.  The  State  agency  shall  request 
prior  FNS  approval  by  submitting  the 
Planning  APD  or  Implementation  APD 
signed  by  the  appropriate  State  official 
to  the  FNS  Regional  Office. 
•        •        *        •        • 

(e)  APD  Update.— (\)  General  sub- 
mission requirements.  The  State  agency 
shall  submit  an  APD  Update  for  FNS 
approval  for  all  approved  Planning  and 
Implerhentation  APD's  when  total 
acquisition  costs  exceed  $1  million. 


(g)  Conditions  for  Receiving  FFP. — (1 ) 
A  State  agency  may  receive  FFP  at  the 
50  percent  reimbursement  rale  for  the 
costs  of  planning,  design,  development 
or  installation  of  ADP  and  information 
retrieval  systems  if  the  proposed  system 
will: 

(i)  Assist  the  State  agency  in  meeting 
the  requirements  of  the  Food  Stamp  Act; 


I      (ii)  Meet  the  program  standards 
specified  in  §  272.10(b)(1),  (b](2]  and 
(b)(3)  of  this  chapter,  e.xcept  for  the 
requirements  in  §272.10  (b)(2)(vi), 
(b)(2)(vii)  and  (b)(3)(ix)  of  this  chapter  to 
eventuallv  transmit  data  directly  to 
FNS; 

(lii)  Be  likely  to  provide  more  efficient 
and  effective  administration  of  the 
program;  and 

(iv)  Be  compatible  with  other  such 
systems  utili^  in  the  administration  of 
State  agency  plans  under  the  program  of 
Aid  to  Families  with  Dependent 
Children  (AFDC). 

(2)  State  agencies  seeking  FFP  for  the 
planning,  design,  development  or 
installation  of  automated  data 
processing  and  information  retrieval 
systems  shall  develop  Statewide 
systems  which  are  integrated  with 
AFDC.  In  cases  where  a  State  agency 
can  demonstrate  that  a  local,  dedicated, 
or  single  function  (issuance  or 
certifkation  only)  system  will  provide 
for  more  ^ficient  and  effective 
administration  of  the  program.  FNS  may 
grant  an  exception  to  the  Statewide 
integrated  requirement.  These 
exoeptions  will  be  based  on  an 
assessment  of  the  proposed  system's 
ability  to  meet  the  State  agency's  need 
for  automation.  Systems  fuixled  as 
exoeptions  to  ftis  rule,  however,  should 
be  capable  to  the  extent  necessary,  of  an 
automated  data  exchange  with  the  State 
agency  system  used  to  administer 
AFDC.  In  no  circumstances  will  funding 
be  available  for  systems  which  duplicate 
other  State  agency  systems,  whether 
presently  operational  or  planned  for 
future  development. 


(5)  Costs.  Costs  incurred  for 
complying  with  the  provisions  of 
paragraphs  [p)(l)  through  (p)(3)  of  this 
section  are  considered  regular 
administrative  costs  which  are  funded 
at  the  regular  FFP  le\'el. 

§277.19    [Removed] 

10.  Section  277.19  is  removed. 

Dated:  November  15, 1994. 

Ellen  Haas, 

Undersecretary,  Food.  Nutrition,  and 
Consumer  Senices. 
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7  CFR  Part  273 

RIN0584-AB59 

Food  Stamp  Program;  Excess  Shelter 
Expense  Limit  and  Standard  Utility 
Allowances 

AGENCY:  Food  and  Consumer  Ser\ice. 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  action  proposes  several 
changes  in  Food  Stamp  Program  rules 
relating  to  the  limit  on  deductible 
excess  shelter  expenses  and  use  of 
standard  utility  allowances.  The  major 
change  would  implement  a  provision  of 
the  Mickey  Leland  Childhood  Hunger 
Relief  Act  as  set  forth  in  the  Omnibus 
Budget  Reconcihation  Act  of  1993.  The 
provision  would  increase  Program 
benefits  to  households  that  ha\'e  no 
elderly  or  dis^led  members  by 
gradually  increasing  and  then,  in  1997, 
removing  the  limit  on  the  amount  of 
excess  shelter  expenses  these 
households  can  deduct  from  their 
income  to  determine  eligibility  and 
benefits.  The  changes  in  provisions  for 
standard  utility  allowances  would  allow 
State  agencies  to  use  allow  use  of 
additional  standards  and  would 
simplify  requirements  for  determining 
entitieroent  to  a  standard. 
DATES:  Comments  must  be  received  on 
or  before  Jairaary  23. 1995  to  be  assured 
of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Eligibility  and  Certification  Regulation 
Section,  Certification  Policy  Branch, 
Propam  Development  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive,  Alexandria,  Virginia, 
22302.  (703)  305-2496.  Comments  may 
also  be  dataiaxed  to  the  attention  of  Ms. 
Seymour  at  (703)  305-2454.  All  wriUen 
comments  will  be  open  for  public 
inspection  at  the  office  of  the  Food  and 
Consumer  Service  during  regular 
business  hours  (8:30  a.ra.  to  5  p.m., 
Monday  through  Friday)  at  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
Room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to  Ms. 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Classiiicatioa 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  economically 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget. 


Executive  Orderl3272 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Ellen  Haas,  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  changes 
will  increase  benefits  to  food  stamp 
recipients  and  simpfify  administration 
of  the  Program  by  State  and  local 
welfare  agencies. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperworit  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Regulatory  Impact  Analysis 

Need  for  Action 

This  action  is  required  by  section 
13912(b)  of  Pub.  L  103-68',  which 
amended  Section  5(e)  of  the  Food  Stamp 
Act  to  provide  for  incremental  increases 
in  the  excess  sheher  expense  deduction 
in  July  1994  and  October  1995  and  the 
elimination  of  the  limit  on  the  amount 
of  shelter  expenses  that  may  be 
deducted  from  the  net  income  of  a 
household  that  does  not  contain  an 
elderly  or  disabled  member,  effective 
January  1, 1997. 

Benefits 

This  action  increases  benefits  to 
households  with  high  shelter  expenses 
and  simplifies  tuiministration  of  the 
Program  by  State  and  local  offices. 

Costs 

It  is  estimated  that  this  action  will 
increase  the  cost  of  the  Food  Stamp 
Program  by  approximately  $40  million 
in  FY  1994,  $125  million  in  FY  1995, 
$190  million  in  FY  1996,  $490  million 
in  FY  1997,  and  $620  million  in  FY 
1998. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
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Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  Program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(1)  and  7  CFR  273.15:  (2)  for 
•(State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quaUty  control  (QC) 
liabilities)  or  Part  284  (for  rules  related 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Background 

1 .  Excess  Shelter  Cap — 7  CFR 
273.9(d)(5)  and  273.9(d)(8) 

Under  current  rules  at  7  CFR 
273.9(d)(5).  households  are  entitled  to  a 
deduction  from  income  for  excess 
shelter  expenses,  i.e..  shelter  expenses 
(including  rent  or  mortgage  and 
utilities)  that  exceed  50  percent  of  the 
household's  net  income  remaining  after 
all  other  deductions.  For  households 
with  an  elderly  or  disabled  member  (as 
defined  in  7  CFR  271.2).  all  of  the 
excess  shelter  e.xpenses  are  deducted. 
For  other  households,  only  excess 
shelter  expenses  up  to  a  limit  are 
deducted.  This  limit,  usually  referred  to 
as  the  "shelter  cap,"  is  adjusted 
annually  to  reflect  changes  in  the 
shelter,  fuel,  and  utilities  components  of 
housing  costs  in  the  Consumer  Price 
Index  (CPI-U)  published  by  the  Bureau 
of  Labor  Statistics  for  the  12  months 
ending  the  preceding  June  30.  In  FY 
1994.  the  cap  is  $207  for  the  contiguous 
48  States  and  the  District  of  Columbia. 
S359  in  Alaska.  $295  in  Hawaii.  $251  in 
Guam,  and  $152  in  the  Virgin  Islands. 

Section  13912  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act  (Leland 
Act),  Chapter  3.  Title  XIII  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  Pub.  L.  103-66.  enacted  August 
10,  1993, 107  Stat.  312),  amended 
section  5(e)  of  the  Food  Stamp  Act  of 
1977  (as  amended),  (the  Act)  7  U.S.C. 
2014(e),  to  provide  for  incremental 
increases  in  the  shelter  cap  and  for  the 


elimination  of  the  cap  according  to  the 
following  schedule: 

1.  Effective  July  1, 1994  through  September 
30, 1995,  the  excess  shelter  expense 
deduction  shall  not  exceed  S231  a  month  in 
the  48  contiguous  States  and  the  District  of 
Columbia.  $402  in  Alaska.  $330  in  Hawaii, 
$280  in  Guam,  and  $171  in  the  Virgin 
Islands. 

2.  Effective  October  1,  1995  through 
December  31, 1996,  the  excess  shelter 
expense  deduction  shall  not  exceed  $247  a 
month  in  the  48  contiguous  States  and  the 
District  of  Columbia.  $429  in  Alaska.  $353  in 
Hawaii,  S300  in  Guam,  and  S182  in  the 
Virgin  Islands. 

3.  Effective  January  1, 1997,  the  limit  on 
the  excess  shelter  expense  deduction  is 
removed. 

According  to  the  legislative  history  of 
the  Leland  Act  [Congressional  Record, 
S10725.  August  6, 1993).  the  changes  in 
the  shelter  cap  are  designed  to  provide 
more  food  stamps  to  families  with 
especially  high  rent  and  utility  bills.  To 
implement  section  13912  of  Pub.  L. 
103-66.  7  CFR  273.9(d)(8)  will  be 
amended  to  add  the  statutorily  imposed 
increased  shelter  cap  amounts  effective 
in  July  1994  and  October  1995  and  to 
indicate  that  the  shelter  cap  will  be 
eliminated  effective  January  1. 1997. 
Those  regulatory  changes  are  mandated 
by  statute  and.  in  accordance  with  5 
use.  553(b)(3)(A).  are  therefore  not 
subject  to  public  comment. 

This  action  proposes  to  amend  the 
homeless  shelter  expense  provisions  of 
7  CFR  273.9(d)(5)  to  eliminate  the 
reference  to  the  excess  shelter  cap. 
Current  regulations  provide  that  State 
agencies  may  develop  their  owti 
standard  estimate  of  the  shelter 
expenses  of  households  in  which  all 
members  are  homeless  and  do  not 
receive  free  shelter  throughout  the 
month.  State  agencies  that  do  not  want 
to  develop  their  own  standards  may  use 
the  estimate  provided  by  the 
Department.  The  regulations  provide 
that  this  homeless  shelter  estimate  will 
be  updated  annually  using  the  same 
method  as  is  used  to  index  the  excess 
shelter  cap.  Since  the  excess  shelter  cap 
will  be  set  at  the  amounts  established  by 
the  Leland  Act  beginning  July  1.  1994 
and  will  be  removed  in  January  1997, 
we  are  proposing  to  amend  7  CFR 
273.9(d)(5)  effective  July  1.  1994  to 
provide  that  the  homeless  shelter 
expense  estimate  will  be  revised  each 
October  1  to  reflect  changes  in  the 
shelter,  fuel,  and  utilities  components  of 
housing  costs  in  the  CPI-U  for  the  12 
months  ending  the  preceding  June  30. 
The  homeless  shelter  estimate  will  be 
adjusted  on  October  1,  1994  and  each 
October  1  thereafter.  State  agencies  will 
be  notified  of  the  amount  by 
memorandum  prior  to  each  change. 


State  agencies  will  still  have  the  opt'on 
of  developing  and  using  their  own 
estimates. 

2.  Standard  Utility  Allowances— 7  CFR 
273.9(d)(6) 

The  legislative  history  of  the  Leland 
Act  [Congressional  Record,  S10725. 
August  6.  1993  and  House  Report  103- 
213,  p.  924,  August  4.  1993)  indicates 
Congressional  intent  that  the  excess 
shelter  expense  deduction  be  simple  to 
administer  and  that  the  standard  utility 
allowcuice  facilitate,  rather  than  hinder, 
program  simplification.  We  have 
reviewed  the  regulations  governing 
shelter  expenses  and  utility  standards  to 
determine  how  they  might  be  improved. 
As  a  result,  we  are  proposing  to  revise 
7  CFR  273.9(d)(6)  in  its  entirety. 

In  section  5(e)  of  the  Food  Stamp  Act 
(7  U.S.C.  2014(e)).  Congress  authorized 
use  of  a  standard  utility  allowance 
(standard)  in  computing  a  household's 
excess  shelter  deduction  to  reduce  the 
burden  on  State  agencies  and 
households  of  having  to  report,  verify, 
and  calculate  actual  utility  costs. 
However,  subsequent  legislation  and 
numerous  regulatory  revisions  have 
resulted  in  increasingly  comphcated 
requirements  for  use  of  the  standards. 
State  agencies  have  complained  that 
current  regulations  are  confusing  and, 
by  their  very  complexity,  defeat  the 
purpose  of  using  standards. 

Rules  published  October  17,  1978  (43 
FR  47846.  47865-€6)  required  State 
agencies  to  establish  a  standard  utility 
allowance  which  households  could 
include  in  claiming  their  shelter  costs. 
Households  that  incurred  costs  for 
electricity  and  fuel  for  heating,  cooling, 
or  cooking  were  allowed  to  use  the  State 
agency's  single  utility  standard  which 
included  these  costs.  Alternatively, 
States  were  allowed  to  develop  separate 
standards  for  each  utility.  A  household 
incurring  a  cost  for  any  of  these  utilities 
was  allowed  the  option  of  claiming 
actual  costs  or  the  standard  in  the 
calculation  of  benefits. 

To  give  State  agencies  more  flexibility 
in  operating  the  Program,  the  Omnibus 
Budget  ReconciUation  Act  of  1982.  Pub. 
L.  97-253,  (September  8, 1982,  96  Stat. 
775-6),  made  use  of  a  standard  utility 
allowance  a  State  agency  option.  In 
doing  so,  the  use  of  the  standard  became 
more  complex.  Use  of  a  single  standard 
that  included  heating  or  cooling  costs  . 
was  restricted  to  those  households  that 
incurred  heating  or  cooling  costs 
separately  from  their  rent  or  mortgage. 
However,  households  in  public  housing 
who  were  billed  only  for  excess  usage 
were  prohibited  from  using  this 
standard.  These  households  were 
required  to  use  actual  expenses.  The  law 


also  required  State  agencies  to  prorate 
the  standard  among  separate  households 
who  hved  together  and  shared  heating 
or  cooling  expenses. 

Interim  regulations  implementing  the 
provisions  of  Pub.  L.  97-253  were 
issued  on  November  16, 1982  (47  FR 
51551)  and  made  final  on  June  21,  1983 
(48  FR  28190).  (Readers  may  refer  to  the 
preambles  of  these  regulations  for  a  full 
explanation  of  the  changes.)  The  rules 
implemented  the  prohibition  against  use 
of  a  heating  or  cooling  standard  by 
households  in  public  housing.  In 
addition,  the  rules  provided  that  renters 
in  private  housing  could  receive  the 
heating  or  cooling  standard  only  if  the 
amount  of  heating  or  cooling  usage  was 
established  through  a  separate  meter. 
Households  not  entitled  to  the  heating 
or  cooling  standard  could  claim  actual 
costs. 

Legislation  governing  the  Low-Income 
Home  Energy  Assistance  (UHEA) 
program  also  has  had  an  effect  on  use 
of  the  heating  or  cooling  standard  by 
households  receiving  LIHEA  and  further 
complicated  this  poUcy.  The  Low- 
Income  Home  Energy  Assistance  Act  of 
1981,  Title  XXVI.  Pub.  L.  97-35.  enacted 
August  13, 1981,  (42  U.S.C.  8621,  et 
seq.)  required  State  agencies  to  exclude 
LIHEA  payments  from  income  in 
assistance  programs,  including  the  Food 
Stamp  Program.  Under  the  food  stamp 
rules,  households  that  received  direct 
LIHEA  payments  and  still  incurred  a 
heating  or  cooling  expense  in  excess  of 
the  UHEA  payments  were  allowed  use 
of  the  heating  or  cooling  standard. 
However,  households  that  received 
LIHEA  assistance  in  the  form  of  vendor 
payments  made  to  the  energy  provider 
were  not  entitled  to  the  heating  or 
cooling  standard.  Section  273.10(d)(l)(i) 
provided  that  any  expense  covered  by 
an  excluded  reimbursement  or  vendor 
payment  was  not  deductible.  As  early  as 
1981,  lawsuits  were  filed  challenging 
the  Department's  position  on  this  issue. 
(See  Sctimeige  v.  USDA.  693  F.2d  55 
(8th  Cir.  1982),  Idaho  v.  Block,  784  F.2d 
895  (9th  Cir.  1986);  and  Seban  v.  Block, 
626  F.  Supp.  545  (S.D.  hid.  1985)). 

The  Food  Security  Act  of  1985,  Pub. 
L.  99-198  (December  23,  1985)  amended 
the  Food  Stamp  Act  to  provide  that 
households  which  incurred  out-of- 
pocket  heating  or  cooling  expenses  over 
and  above  their  LIHEA  or  similar  energy 
assistance  pa}'ments  were  entitled  to 
receive  a  standard  allowance  for  heating 
or  cooling  costs.  In  the  context  of 
entitlement  to  a  heating  or  cooling 
standard,  out-of-pocket  expenses  are 
those  that  exceed  any  energy  assistance 
payments  made  to  or  on  behalf  of  the 
household.  The  law  allowed  State 
agencies  to  develop  two  standard 


allowances  including  heating  or  cooling 
expenses:  One  standard  for  households 
that  did  not  receive  indirect  energy 
assistance  payments  and  a  second 
standard  for  households  that  received 
indirect  payments  and  incurred  out-of- 
pocket  heating  or  cooling  expenses. 
(The  preamble  to  regulations  pubhshed 
May  21. 1986,  51  FR  18744,  18746, 
contains  a  complete  explanation  of  the 
provisions.) 

The  amendments  to  the  Food  Stamp 
Act  made  by  the  Food  Security  Act  of 
1985  were  nuHified  by  the  Human 
Services  Reauthorization  Act  of  1986, 
Pub.  L.  9£i-425  (September  30.  1986), 
which  included  a  provision  affecting  the 
treatment  of  LIHEA  payments  in 
calculating  an  excess  shelter  expense 
deduction.  Section  504(e)  of  that  law 
provided  that  LIHEA  payments  must  be 
treated  consistently  regardless  of  how 
the  payments  are  distributed  to  the 
household  and  that  the  full  amount  of 
the  payments  was  to  be  deemed 
expended  by  the  household  for  heating 
or  cooling  expenses. 

A  final  rule  published  February  23, 
1987  (52  FR  5434)  amended  7  CFR 
273.9(d)(6)  and  7  CFR  273.10(d)(l)(i)  to 
require  State  agencies  to  consider 
energy  expenses  covered  by  LIHEA 
payments  made  to  the  energy  supplier 
on  behalf  of  the  household  (indirect 
payments)  as  deductible  shelter 
expenses.  State  agencies  were  required 
to  consider  all  households  receiving 
LIHEA  as  ehgible  to  claim  the  heating 
or  cooUng  standard  whether  or  not  the 
household  had  any  out-of-pocket 
expense.  The  rule  ehminated  a  State 
agency's  option  to  use  a  separate  heating 
or  cooling  standard  allowance  for  those 
households  which  received  indirect 
LIHEA  payments. 

State  agencies  have  indicated  that  the 
legislative  conflict  between  the  desire  to 
avoid  reducing  a  household's  food 
stamp  allotment  when  it  receives  energy 
assistance  and  Uie  principle  that  the 
heating  or  cooling  standard  should  be 
allowed  only  when  a  household  actually 
incurs  an  out-of-pocket  heating  or 
cooling  expense  has  resulted  in 
regulations  that  are  error-prone  and 
difficult  to  administer.  Numerous  policy 
memoranda  and  clarifications  have  been 
issued  to  assist  State  agencies  in 
determining  the  circimistances  under 
which  a  household  is  entitled  to  a 
heating  or  cooling  standard.  However, 
State  agencies  continue  to  raise 
questions  concerning  use  of  the 
standard. 

Within  the  constraints  of  the  Food 
Stamp  Act  and  legislation  governing  the 
LIHEA  program,  we  are  proposing  to 
revise  7  CFR  273.9(d)(6)  to  assist  State 
agencies  in  using  a  heating  or  cooling 


standard  and  to  provide  greater 
flexibiUty  in  developing  other 
standards.  Under  this  proposal, 
provisions  relating  to  standard  utility 
allowances  would  be  organized  into  the 
following  areas:  (a)  Developing  and 
updating  standard  utility  allowances,  (b) 
entitlement  to  a  heating  or  cooling 
standard,  (c)  household  option,  and  (d) 
sharing  utiHty  costs.  We  are  also 
proposing  to  add  the  last  sentence  of 
current  7  CFR  273.9(d)(6)(i)  regarding 
allowable  cooling  costs  to  the  list  of 
allowable  utility  costs  in  7  CFR 
273.9(d)(5){ii)(C)  so  that  all  allowable 
utility  costs  are  Usted  in  one  paragraph. 
The  proposed  changes  are  discussed 
below. 

a.  Developing  and  updating  standard 
utihty  allowances.  Current  regulations 
at  7  CFR  273.9(d)(6)(i).  (iii).  (iv).  (v).  and 
(vi)  set  forth  the  requirements  for 
developing  standard  utility  allowances. 
They  allow  State  agencies  to  use 
seasonal  standards;  annual  standards 
that  do  not  have  to  be  adjusted 
seasonally;  separate  standards  for  each 
utihty  expense;  or  single  utility 
standards  that  include  the  cost  of 
heating  or  cooking  fuel,  coofing, 
electricity,  water,  sewerage,  garbage  or 
trash  collection,  and  the  basic  ser\'ice 
fee  for  one  telephone. 

In  an  effort  to  ease  confusion  and 
clarify  the  rules  regarding  the 
establishment  of  utihty  standards,  we 
are  proposing  to  consolidate  the  current 
rules  into  a  single,  re\'ised  paragraph  7 
CFR  273.9(d)(6)(i).  At  the  same  time,  we 
are  proposing  several  changes  in 
existing  policy.  The  changes  in  policy 
are  described  below. 

Several  Stale  agencies  have  requested 
and  have  been  granted  waivers  to  use  a 
combined  standard  for  all  nojjheating  or 
noncooling  expenses.  As  justification 
for  their  waiver  requests.  State  agencies 
cite  difficulty  in  obtaining  verification 
for  utility  expenses  and,  consequently, 
increased  errors  relating  to  shelter  costs 
when  certifying  households.  To  provide 
greater  State  agency  flexibiUty  without 
the  need  for  waivers  and  to  reduce  the 
error-prone  use  of  actual  utility 
expenses,  we  are  proposing  in  7  CFR 
273.9(d)(6)(i)  to  allow  State  agencies  to 
develop  standard  utihty  allowances  for 
individual  utihties  and  a  combination  of 
utiUties.  As  provided  in  ciurent 
regulations,  the  allowances  may  be 
seasonal  or  annualized  to  include  costs 
for  all  seasons  and  may  be  varied  by 
household  size  or  geographic  location. 
Although  the  proposal  for  a  combined 
standard  is  not  as  broad  as  some 
standards  currently  in  use,  we  believe  it 
would  provide  some  additional 
flexibility  to  State  agencies  and  would 
reduce  the  number  of  cases  in  which 
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workers  must  verify  actual  expenses 
without  greatly  increasing  Program 
costs. 

As  provided  in  current  7  CFR 
273.9(dK6){i)  and  under  our  proposal. 
State  agencies  would  not  be  permitted 
to  develop  a  separate  standard  or 
decrease  the  beating  or  cooling  standard 
for  households  that  receive  LIHEA 
payments.  However,  a  State  agency 
would  be  able  to  develop  and  use  a 
separate  heating/cooling  standard  for 
households  that  receive  energy 
assistance  other  than  energy  assistance 
provided  under  the  Low-Income  Home 
Energy  Assistance  Act  of  1981.  In 
developing  other  standard  utility 
allowances.  State  agencies  would  be 
required  to  include  only  the  allowable 
costs  identified  In  7  CFTR 
273.9(d)(5)(ii){C).  No  additional  costs 
could  be  added. 

Therefore,  under  the  proposed 
revision  of  7  CER  273.9(d)(6)(i).  State 
agencies  would  be  allowed  to  develop 
the  following  standards:  (a)  A  separate 
standard  for  each  type  of  utility 
expense:  (b)  a  standard  that  includes 
heating  or  cooling  costs;  (c)  a  telephone 
standard;  and  (d)  a  combined  standard 
that  includes  electricity,  water, 
sewerage,  and  garbage  or  trash 
collection  and  is  available  only  to 
households  that  incur  the  cost  of 
electricity  and  either  water  or  sewerage. 
State  agencies  would  be  allowed  to  add 
the  telephone  standard  to  a  separate 
standard  for  electricity,  for  example,  for 
households  that  incur  both  expenses. 
The  telephone  standard  could  also  be 
added  to  the  combined  standard  to 
allow  use  of  a  standard  for  households 
that  incur  costs  for  electricity,  sewerage 
or  water,  and  telephone. 

State  agei^es  could  use  the  heating 
or  cooling  standard  for  households  that 
incur  a  heating  or  cooling  cost  and  an 
individual  standard  for  households  that 
incur  an  expen.se  for  only  one  utility, 
such  as  electricity.  Because  State 
agencies  may  develop  a  variety  of 
standards,  the  proposed  rule  specifies 
that  no  household  shall  receive  more 
than  one  standard  for  the  same  utility 
expense.  For  example,  if  the  State 
agency's  combined  standard  includes 
the  expense  of  a  basic  telephone,  a 
household  that  receives  the  combined 
standard  would  not  also  be  entitled  to 
a  separate  telephone  standard. 
Households  whose  only  utility  expense 
is  for  a  telephone  would  be  entitled  to 
the  telephone  standard  only- 

The  proposal  would  require  State 
agencies  that  develop  new  standard 
utility  allowances  to  use  FCS-approved 
methodologies.  The  Stale  agency  *vould 
be  required  to  review  the  standards 
annually  and  submit  revised  amounts  to 


FCS  for  approval.  State  agencies  would 
be  required  to  submit  methodologies 
used  in  developing  and  updating 
standards  to  FCS  every  3  years.  They 
would  also  be  required  to  submit  the 
methodologies  when  they  are  revised  or 
upon  a  request  from  FCS.  We  are 
requiring  State  agencies  to  submit 
methodologies  every  3  years  so  that  we 
will  be  able  to  monitor  State  agency 
development  and  use  of  standards. 

b.  Entitlement  to  a  heating  or  cooling 
standard.  Another  complex  and 
confusing  area  of  policy  involving 
standard  utility  allowances  is 
determining  who  is  entitled  to  a 
standard  that  includes  heating  or 
cooling  costs.  We  are  proposing  in 
revised  §  273.9(d)(6)(ii)  to  clarify  and 
simplify  these  rules.  In  doing  so.  we  are 
attempting  to  eliminate  inequities  that 
exist  in  the  application  of  current 
policy. 

Current  regulations  at  7  CFR 
273.9(d)(6)(ii)  provide  that  a  heating  or 
cooling  standard  shall  be  made  available 
only  to  households  that  incur  out-of- 
pocket  heating  and  cooling  costs 
separately  from  their  rent  or  mortgage 
and  to  households  that  receive  LIHEA. 
Renters  must  be  billed  on  a  monthly 
basis  by  their  landlords  for  actual  usage 
as  determined  through  individual 
metering  to  be  entitled  to  use  the 
standard.  Recipients  of  indirect  energy 
assistance  pa\'ments  other  than  LIHFA 
must  incur  expenses  in  excess  of  the 
payments  during  the  certification  period 
to  qualify  for  the  heating  or  cooling 
standard.  Households  in  public  or 
private  housing  with  a  central  meter 
who  are  billed  only  for  excess  usage  are 
not  permitted  to  use  the  standard.  A 
household  not  entitled  to  the  standard 
can  claim  actual  expenses. 

As  indicated  above,  provisions  of 
interim  regulations  published  November 
16,  1982  (47  FR  51 551)  and  finalized 
June  21.  1988  (48  FR  28190)  limited  use 
of  the  heating  or  cooling  standard  by 
households  in  public  or  private  housing 
to  those  households  whose  costs  could 
be  verified  by  separate  metering. 
Previously,  households  in  public  or 
private  housing  who  could  verify  that 
they  incurred  heating  or  cooling  costs 
separately  from  their  rent  were  entitled 
to  use  the  heating  or  cooling  standard. 
Although  these  households  were  no 
longer  entitled  to  a  heating  or  cooling 
standard  under  food  stamp  rules,  they 
were  entitled  to  the  heating  or  cooling 
standard  if  they  received  UHEA. 
Therefore.  State  agencies  had  to 
determine  which  households  would  or 
would  not  receive  LIHEA  before  food 
stamp  eligibility  and  benefits  could  be 
determined.  This  presented  a  problem 
for  State  agencies,  particularly  when 


there  was  no  easy  method  for 
exchanging  information  with  the  LIHEA 
ag'^ncy.  Although  this  policy  has  been 
in  effect  for  some  time  now.  State 
agencies  still  experience  difficulty  in 
anticipating  entitlement  to  a  heating  or 
cooling  standard  when  a  household  is 
entitled  solely  because  of  receipt  of 
LIHEA  payments. 

Our  first  proposed  change  to  the  rules 
governing  the  use  of  a  heating  or  cooling 
standard  is  to  provide  direct  entitlement 
to  a  standard  by  households  in  private 
housing  who  have  heating  or  cooling 
costs  apart  ht>m  or  in  addition  to  their 
rent.  Under  the  proposal,  these 
households  would  be  entitled  to  use  the 
heating  or  cooling  standard  even  if  their 
actual  utility  usage  is  not  determined  by 
separate  metering. 

The  amount  ofthe  e.xpense  could  be 
determined  and  verified  by  means  other 
than  separate  metering,  such  as  a 
statement  from  the  landlord.  If,  in 
addition  to  rent,  the  landlord  charges  a 
flat  amount  for  utilities  each  month 
which  includes  the  cost  of  heating  or 
cooling,  the  household  would  be 
entitled  to  the  heating  or  cooling 
standard.  Regulations  at  7  CFR 
273.2{n(l)(iii)  do  not  require  State 
agencies  to  verify  entitlement  to  a 
standard  allowance.  However, 
entitlement  to  a  standard  may  be 
verified  if  it  is  questionable,  as  provided 
in  7  CFR  273.2(f){2)(i)  or  under  7  CFR 
273.2(0(3)  as  a  State  agency  option.  The 
proposed  rule  retains  the  statutory 
prohibition  against  use  of  the  heating  or 
cooling  standard  by  households  in 
public  housing. 

This  proposed  change  would  extend 
use  of  the  standard  to  households  that 
live  separately  but  share  a  utility  meter. 
Under  current  policy,  if  two  households 
live  separately  but  have  one  meter,  the 
households  are  prohibited  from  sharing 
the  standard,  and  the  State  agency 
cannot  grant  the  standard  to  both 
households  even  though  both  incur 
heating  or  cooling  costs.  Under  the 
proposed  change,  the  State  agency 
would  be  required  to  grant  the  full 
heating  or  cooling  standard  to  both 
households  if  both  incur  or  anticipate 
incurring  out-of-pocket  heating  or 
cooling  expenses  separately  from  their 
rent  or  receive  or  anticipate  recei\'ing 
LIHEA. 

A  second  proposed  change  in  the 
standard  utility  allowance  rules  stems 
from  numerous  policy  questions  that 
have  been  raised  regarding  when  and 
how  often  a  household  has  to  incur  an 
expense  in  order  to  be  eligible  for  an 
annualized  heating  or  cooling  standard. 
As  indicated  above.  State  agencies 
currently  may  choose  between  seasonal 
heating  or  cooling  standards  and  an 


annualized  standard  that  includes  year- 
round  heating  and  cooling  costs.  State 
agencies  have  complained  that 
regulations  and  policy  regarding  use  of 
an  annualized  standard  are  confusing 
and  difficult  to  administer.  We  are 
proposing  in  this  rule  to  simphfy  the 
regulations  for  determining  when  a 
household  is  entitled  to  an  annualized 
standard  utility  allowance  that  includes 
heating  or  cooling  costs. 

Annualized  standards  represent  the 
average  monthly  heating  and  cooling 
costs  for  the  entire  year.  This  means  that 
in  some  months  during  the  year,  and 
perhaps  during  the  certification  period, 
the  household  may  not  have  any  heating 
or  cooli:.g  costs.  For  example,  a 
household  that  previously  had  no 
heating  or  cooling  costs  applies  in  June 
and  does  not  anticipate  incurring  any 
heating  or  cooling  costs  during  the 
summer  months.  However,  the 
household  will  incur  heating  costs  in 
the  fall.  Regulations  at  7  CFR 
273.1Q(d)(4)  provide  that  the  State 
agency  shall  calculate  a  household's 
expenses  based  on  the  expenses  the 
household  expects  to  be  billed  for 
during  the  certification  period. 
Therefore,  if  the  household  above  is 
certified  for  three  summer  months  and 
incurs  no  heating  or  cooling  costs,  the 
household  is  not  entitled  to  an 
annualized  standard  that  includes 
heating  costs.  If  the  household  is 
certified  for  six  months  and  anticipates 
incurring  heating  costs  in  the  fall, 
however,  it  is  entitled  to  the  heating 
standard.  State  agencies  have 
complained  that  this  pohcy  is  difficuh 
to  administer  and  can  result  in 
inequities. 

To  reduce  the  problems  associated 
with  determining  when  a  household  is 
entitled  to  an  annualized  heating  or 
cooling  standard,  we  are  proposing  in 
this  rule  that  a  household  that  currently 
incurs  or  expects  to  incur  out-of-pocket 
heating  or  cooling  costs  during  the  next 
heating  or  cooling  season  (except  a 
household  in  public  housing  with  a 
central  meter  where  the  household  is 
billed  only  for  excess  usage)  is  entitled 
to  an  annualized  heating  or  cooling 
standard  regardless  of  when  the 
certification  period  begins  or  ends. 

This  rule  further  proposes  that  the 
household  shall  continue  to  be  entitled 
to  the  standard  until  it  no  longer  e.xpects 
to  incur  heating  or  cooling  costs  during 
the  next  heating  or  cooling  season.  The 
State  agency  would  be  required  to 
reexamine  a  household's  entitlement  to 
the  heating  or  cooling  standard  at 
recertification,  when  the  household 
moves,  or  when  the  household 
voluntarily  reports  a  change  affecting 
entitlement  to  the  standard. 


Under  this  proposal,  a  household 
with  no  heating  or  cooling  costs  which 
is  certified  for  three  summer  months 
and  which  expects  to  be  billed  for 
heating  costs  in  the  fall  would  be 
entitled  to  a  heating  or  cooling  standard 
at  the  time  of  certification.  Also,  a 
household  that  incurred  no  heating  or 
cooling  expenses  in  the  past  which 
moves  to  a  living  arrangement  where  it 
will  incur  heating  costs  in  the  next 
heating  season  would  be  allowed  the 
annualized  standard  from  the  time  of 
the  move.  If  a  State  agency  uses  seasonal 
standards,  households  would  be  entitled 
to  the  appropriate  seasonal  standard  if 
they  incur  or  expect  to  incur  a 
qualifying  expense  (or  receive  or  expect 
to  receive  a  UHEA  payment)  during  the 
season  covered  by  the  standard. 

We  beUeve  this  proposal  is  more 
equitable  and  easier  to  administer  than 
current  policy.  We  would  appreciate 
sj>ecific  comments  supporting  the 
proposal  or  pointing  out  any  problems 
with  the  proposed  change. 

Although  food  stamp  households  are 
categorically  eUgible  for  LIHEA.  not  all 
food  stamp  households  receive  the 
assistance,  either  because  they  do  not 
apply  for  it  or  because  LIHEA  funds  run 
out  before  all  eligible  households  can  be 
served.  This  makes  it  extremely  difficult 
for  State  agencies  to  know  in  advance 
whether  or  not  a  household  will  receive 
LIHEA  and  be  entitled  to  the  standard. 
To  grant  the  standard  beginning  with 
the  month  the  household  reports  receipt 
of  LIHEA  would  not  meet  the  intent  of 
the  LIHEA  legislation.  Therefore,  we  are 
also  proposing  in  revised 
§273.9(d)(6)(ii)  that  the  State  agency 
shall  allow  a  heating  or  cooling  standard 
to  households  that  receive  or  anticipate 
receiving  LIHEA  in  the  next  heating  or 
cooling  season.  These  households  shall 
continue  to  be  entitled  to  the  standard 
until  they  no  longer  receive  or 
anticipate  receiving  LIHEA  in  the  next 
heating  or  cooling  season.  The  State 
agency  would  consult  with  the 
household  concerning  the  household's 
intention  to  apply  for  LIHEA,  determine 
whether  or  not  the  household  received 
LIHEA  for  the  previous  season  at  the 
same  address,  and  contact  the  LIHEA 
agency  if  necessary  to  determine  the 
availability  of  funds  and  the  likelihood 
that  the  household  will  receive  energy 
assistance.  The  case  worker  would 
document  the  case  file  to  support  the 
decision  to  allow  or  deny  use  of  the 
standard. 

Current  regulations  at  7  CFR 
273.9(d)(6)(ii)(C)  require  that 
households  incur  recurring  costs  for 
heating  or  cooling  in  order  to  quaUfy  for 
a  heating  or  cooling  standard.  The 
regulations  are  confusing  in  that  they 


specify  that  the  household  must  be 
billed  regularly,  but,  if  the  household  is 
not  billed  regularly,  it  may  use  the 
standard  between  billing  periods  if  it  is 
otherwise  eligible  to  use  the  standard. 
Under  this  proposed  revision,  the 
regulatory  provisions  for  biUing  would 
not  be  needed.  Entitlement  to  the 
heating  or  cooling  standard  would  be 
based  on  anticipated  expenses.  Most 
households  that  are  responsible  for 
paying  heating  or  cooling  expenses  have 
these  expenses  on  a  recurring  basis. 
Therefore,  we  are  proposing  to  remove 
the  provisions  regarding  recurring  costs 
from  the  regulations.  We  are  also 
proposing  to  remove  the  provisions  in  7 
CFR  273.9(d)(6)(ii)(C)  and  7  CFR 
273.10(d)(6)  regarding  households  that 
incur  out-of-pocket  expenses  for  heating 
or  cooling  in  excess  of  non-LIHEA 
energy  assistance.  These  provisions 
would  also  be  unnecessary  under  the 
proposed  revision  of  the  regulations. 
Any  household  that  receives  UHEA  or 
incurs  an  out-of-pocket  expense  for 
heating  or  cooling  (except  a  household 
in  public  housing  billed  only  for  excess 
usage)  would  be  entitled  to  an 
annualized  heating  or  cooling  standard. 

We  are  also  proposing  a  conforming 
amendment  to  7  CFR  273.1Q(d)(3)  to 
provide  that  standard  utility  allowances 
shall  be  allowed  in  accordance  with  7 
CFR  273.9(d)(6).  This  change  is 
necessary  because  the  provisions 
allowing  the  averaging  of  Huctuating 
expenses  and  the  determ  .lation  of 
entitlement  to  an  annuaUzed  heating  or 
cooling  standard  based  upon  anticipated 
heating  or  cooling  costs  are  exceptions 
to  the  provisions  regarding  billed 
expenses  in  7  CFR  273.10(d)(2)  and 
anticipating  expenses  in  7  CFR 
273.10(d)(4). 

c.  Household  option.  Current 
regulations  at  7  CFR  273.9(d)(6)(vii) 
require  State  agencies  to  advise 
households  at  the  time  of  certification 
that,  except  for  the  telephone  allowance, 
they  may  deduct  their  actual  verified      -r 
utility  costs  or  the  standard  allowance 
throughout  the  certification  period.  The 
State  agency  is  also  required  to  advise 
households  that  they  may  switch 
between  the  use  of  actual  utility  costs 
and  the  standard  at  the  time  of 
recertification  and  one  additional  time 
during  each  twelve-month  period. 

State  agencies  have  pointed  out  that 
households  may  move  from  one' 
residence  to  another  more  frequently 
than  once  a  year.  Current  poUcy  is  that 
the  household's  ehgibifity  for  the 
heating  or  cooling  standard  must  be 
redetermined  at  the  time  of  the  move. 
We  have  granted  waivers  to  several 
State  agencies  to  allow  households  to 
choose  between  actual  expenses  or  the 
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standard  when  the  household  moves 
without  having  the  choice  count  as  a 
"switch." 

This  rule  proposes  to  include  the 
provisions  of  current  7  CFR 
273.9(d)(6)(vii)  regarding  the  household 
option  to  use  a  standard  or  actual  costs 
in  revised  §  273.9{d)(6)(iii).  The 
proposed  rule  also  adds  a  provision 
requiring  State  agencies  to  give 
households  that  move  the  option  of 
actual  expenses  or  a  standard  utility 
allowance  based  on  circumstances  at  the 
new  address.  When  a  household  reports 
a  move,  it  would  be  the  State  agency's 
responsibility  to  redetermine  the 
household's  entitlement  to  a  standard 
and  give  the  household  the  opportunity 
to  choose  between  actual  costs  and  the 
standard,  if  the  household  is  entitled  to 
the  standard.  Households  that  report  a 
move  would  be  granted  the  standard  on 
the  same  basis  as  applicants.  If  the 
household  anticipates  that  it  will 
receive  LIHEA  or  incur  out-of-pocket 
heating  or  cooling  expenses  during  the 
next  heating  or  cooling  season  at  the 
new  address,  it  would  be  allowed  use  of 
the  standard.  The  household's  choice  of 
a  staiidard  or  actual  costs  when  it  moves 
would  not  be  considered  a  switch. 

Current  regulations  at  7  CFR 
273.9(d)(6Kiii)(C}  provide  that  the  State 
agency  may  mandate  use  of  the 
telephone  allowance  even  if  actual 
telephone  costs  are  higher.  This 
provision  was  included  in  the 
regulations  because  of  the  concern  of 
Statfi  agencies  that  use  of  actual 
telephone  costs  would  be  extremely 
error-prone.  We  believe  that  use  of  an 
adequate  telephone  standard  increases 
the  administrative  efficiency  of 
determining  a  households  excess 
shelter  expense  vvithoul  any  significant 
adverse  effect  on  households.  Therefore, 
we  are  proposing  to  retain  the  provision 
of  current  7  CFR  273.9(d)(6)(v)(C) 
concerning  the  telephone  allowance  and 
incorporate  it  in  revised 
^273.9(d){6)(iii). 

u.  Prorating  standard  utility 
allowances.  Under  section  5(e)  of  the 
Food  Stamp  Act,  Slate  agencies  are 
rf5quired  to  prorate  a  heating  or  cooling 
standard  among  households  that  live 
toge'her  and  share  the  heating  or 
cooling  expense.  Current  regulations  at 
7  CFR  273.9(d){6){viii)  require  State 
agencies  to  prorate  a  standard  allowance 
among  households  that  live  together  and 
share  utiUty  expenses.  It  is  not  clear  in 
the  regulations  whether  proration  is 
limited  to  the  heating  or  cooling 
standard  or  whether  other  standards, 
such  as  a  telephone  standard,  must  also 
be  prorated  among  the  households 
contributing  to  the  payment  of  the 
utility  cost.  Questions  have  arisen 


concerning  proration  of  a  heating  or 
cooling  standard  when  one  household 
pays  for  heat,  for  example,  and  another 
household  pays  for  the  water.  We 
believe  it  is  equitable  to  prorate  any 
standard  among  the  households  sharing 
the  expense  included  in  the  standard. 

The  current  provision  indicates  that  if 
the  State  agency  is  unable  to  accurately 
determine  the  pro  rata  share  of  utility 
costs  paid  by  the  parties,  the  State 
agency  may  use  the  actual  utiUty  costs 
paid  by  each  household.  The  regulations 
provide  that  under  no  circumstances 
shall  the  total  amount  of  utility  costs 
used  to  determine  the  amount  of  the 
deduction  exceed  the  total  amount  of 
actual  utility  costs  for  the  residence. 

Under  this  proposed  rule,  households 
would  be  able  to  share  a  standard  or 
claim  actual  verified  costs.  They  would 
not  be  allowed  to  use  a  combination  of 
these  methods  in  claiming  a  deduction 
for  utility  expenses.  That  is.  State 
agencies  could  not  allow^one  household 
to  claim  a  share  of  the  utility  standard 
and  allow  another  household  sharing 
the  expense  to  claim  actual  costs.  We 
believe  that  allowing  a  combination  of 
actual  expenses  and  a  share  of  the 
standard  is  burdensome  on  State 
agencies. 

Under  this  proposal,  the  total 
allowable  deduction  for  the  residence 
would  not  exceed  actual  costs  or  one 
standard  allowance.  If  one  household 
pays  all  the  utility  expenses,  that 
household  would  be  eniitled  to  the 
applicable  standard  or  could  claim 
actual  costs.  The  household  that  did  not 
pay  any  utility  costs  would  not  be  able 
to  claim  any  actual  utility  costs  or  any 
part  of  a  standard.  If  one  household 
pays  for  heat  and  the  other  household 
pays  another  expense,  such  as  water,  a 
standard  that  includes  the  costs  of 
heating  and  water  would  be  prorated 
between  the  households  according  to  a 
method  established  by  the  State  agency. 

We  propose  to  provide  in  revised 
§  273.9(d)(6)(iv)  of  this  rule  that  the 
State  agency  shall  prorate  any  utility 
standard  among  all  parties  incurring  an 
expense  covered  by  the  standard  or 
allow  actual  costs  incurred  by  each 
party  The  State  agency  would  be  able 
to  determine  the  proration  method  if  a 
standard  is  prorated. 

Corrections 

We  are  taking  this  opportunity  tu 
correct  the  reference  in  the  first 
sentence  of  7  CFR  273.12(a)(l)(i)  to  the 
joint  processing  regulations.  The  correct 
citation  is  7  CFR  273.2(i)(3). 

Implementation 

In  accordance  with  the  requiremeuts 
of  section  13971(bM6)  of  Pub.  L.  103-66. 


this  rule  provides  that  the  increase  in 
the  excess  shelter  expense  deduction  to 
$231  in  the  48  contiguous  States  and  the 
District  of  Columbia  ($402  in  Alaska. 
$330  in  Hawaii.  $280  in  Guam,  and 
$171  in  the  Virgin  Islands)  will  be 
effective  and  must  be  implemented  on 
)uly  1,  1994;  that  the  increase  to  S247 
in  the  48  contiguous  States  and  the 
District  of  Columbia  ($249  in  Alaska. 
$353  in  Hawaii.  $300  in  Guam,  and 
$182  in  the  Virgin  Islands)  will  be 
effective  and  must  be  implemented  on 
October  1.  1995;  and  that  removal  of  the 
excess  shelter  deduction  limit  will  be 
effective  and  must  be  implemented  on 
January  1. 1997.  The  changes  in 
provisions  for  the  homeless  shelter 
estimate  in  7  CFR  273.9(d)(5)(i)  will  be 
effective  July  1. 1994.  State  agencies  are 
required  to  adjust  all  cases  on  January 
1 ,  1997  to  reflect  the  deduction  for  all 
allowable  excess  shelter  expenses. 
Restored  benefits  must  be  provided  to 
all  households  whose  cases  are  not 
adjusted  on  the  required 
implementation  date.  Variances 
resulting  from  implementation  of  the 
final  rale  would  be  excluded  from 
quality  control  consideration  for  120 
days  from  the  required  implementation 
date  in  accordance  with  section  13951 
of  Pub.  L.  103-66. 

We  are  proposing  that  the  changes  in 
requirements  for  standard  utility 
allowances  made  by  this  rule  be 
effective  and  implemented  120  days 
after  publication  of  the  final  rule.  'The 
affected  regulatory  sections  are:  7  CFR 
273.9(d)(5)(ii)(C),  273.9(d)(6). 
273.10(d)(3),  273.10(d)(6).  and 
273.12(a)(l)(i).  State  agencies  would  b; 
required  to  adjust  the  cases  of  ongoing 
households  at  the  next  recertification,  at 
household  request,  or  when  the  case  is 
next  reviewed,  whichever  comes  first. 
Variances  resulting  from 
implementation  of  the  provisions  of  the 
final  rule  shall  be  excluded  from  error 
analysis  for  120  days  from  the  required 
implomentation  date. 

List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens,  Claims,  Food  stamps. 
Fraud.  Grant  programs-social  programs. 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  Fart  273  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  273 
continues  to  read  as  follows: 

.\uthority:  7  IJ.S.C  2011-2032. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §  273.9: 


a.  the  sixth  and  seventh  sentences  of 
paragraph  (d)(5)(i)  are  removed,  and  one 
new  sentence  is  added  in  its  place; 

b.  paragraph  (d)(5)(ii)(C)  and 
paragraph  (d)(6)  are  revised;  and 

c.  the  fourth  sentence  of  paragraph 
(d)(8)(i)  is  amended  by  removing  the 
word  "thereafter."  and  adding  the 
words  "thereafter  through  October  1. 
1993."  in  its  place  and  by  adding  three 
sentences  at  the  end  of  the  paragraph. 

The  additions  and  revision  read  as 
follows: 

§  273.9    Income  and  deductions. 

*        »        •        •        • 

(d)  Income  deductions.  *  *  * 

(5)  Shelter  costs. 

(i)  Homeless  households.  •   •  •  The 
Department  will  revise  the  homeless 
shelter  expense  estimate  each  October  1 
to  reflect  changes  in  the  shelter,  fuel, 
and  utilities  components  of  housing 
costs  in  the  CPI-U  for  the  12  months 
ending  the  preceding  June  30  and  will 
notify  State  agencies  of  the  adjusted 
amount.  *  *  * 

(ii)  Household  shelter  deduction. 

,.  *  « 

(C)  The  cost  of  heating  and  cooking 
fuel,  cooling  (verifiable  expenses 
relating  to  the  operation  of  air 
«:onditioning  systems  or  room  air 
Conditioners),  electricity,  water, 
sew'erage.  garbage  and  trash  collection, 
the  basic  service  fee  for  one  telephone 
(including  tax  on  the  basic  fee),  and  fees 
charged  by  the  utility  provider  for  initial 
Installation  of  the  utility.  One-time 
deposits  shall  not  be  included  as  shelter 
costs. 

►  •  •  »  » 

(fi)  Standard  utility  allowances — (i) 
Developing  and  updating  standard 
utility  allowances.  A  State  agency  may 
develop  the  following  standard  utility 
allowances  (standards)  to  be  used  in 
place  of  actual  costs  in  determining  a 
household's  excess  shelter  deduction:  a 
separate  standard  for  each  type  of  utility 
expense;  a  single  standard  for  all 
utilities  that  includes  heating  or  cooling 
costs;  a  telephone  standard;  and  a 
combined  standard  that  includes 
electricity,  water,  sewerage,  and  garbage 
or  trash  collection  that  is  available  only 
to  households  that  incur  the  costs  of 
electricity  and  either  water  or  sewerage. 
The  State  agency  shall  submit  proposed 
standards  to  FCS  for  approval.  The  State 
agency  shall  update  the  standards 
annually  and  submit  revised  amounts  to 
FCS  for  approval.  State  agencies  shall 
submit  methodologies  used  in 
developing  and  updating  standards  to 
FCS  for  review  every  3  years,  when 
there  is  a  change  in  the  methodology, 
and  upon  a  request  from  FCS.  State 
agencies  may  use  a  heating  or  cooling 


standard,  a  combined  standard,  and 
individual  standards.  However,  they 
shall  not  allow  households  the  use  of 
two  standards  that  include  the  same 
expense.  The  State  agency  may  elect  to 
use  seasonal  standards  that  include 
heating  or  cooling  costs  or  an  annual 
standard  that  does  not  have  to  be 
adjusted  seasonally.  The  State  agency 
may  vary  the  allowance  by  factors  such 
as  household  size  or  geographical  area. 
Only  utility  costs  identified  in 
paragraph  (dj{5)(ii)  of  this  section  shall 
be  used  in  developing  standards.  The 
State  agency  shall  not  use  a  reduced 
standard  for  households  that  receive 
assistance  under  the  Low-Income  Home 
Energy  Assistance  Act  (LIHEAA)  of 
1981.  Households  shall  be  allowed  to 
use  standards  that  include  heating  or 
cooling  costs  in  accordance  with 
paragraphs  (d)(6)(ii).  (d)(6)(iii)  and 
(d)(6)(iv)  of  this  section.  Households 
whose  only  utility  expense  is  for  a 
telephone  are  entitled  to  only  the 
separate  telephone  standard  if  one  has 
been  developed  by  the  State  agency. 

(ii)  Entitlement  to  a  heating  or  cooling 
standard.  A  standard  with  a  heating  or 
cooling  component  shall  be  made 
available  to  households  that  incur 
heating  or  cooling  expenses  separately 
from  their  rent  or  mortgage  or  expect  to 
incur  such  expenses  in  the  next  heating 
or  cooling  season,  except  households  in 
public  housing  units  which  have  central 
utility  meters  and  charge  households 
only  for  excess  utility  costs.  Households 
that  receive  assistance  imder  the 
LIHEAA  but  do  not  incur  out-of-pocket 
heating  or  cooling  expenses  are  also 
entitled  to  a  standard  that  includes  a 
heating  or  cooling  component  on  the 
same  basis  as  households  that  incur 
such  costs.  Households  that  receive 
other  indirect  energy  assistance  are 
entitled  to  a  standcutl  that  includes 
heating  or  cooling  only  if  they  incur  out- 
of-pocket  expenses  for  heating  or 
cooling  costs.  Entitlement  to  an 
annualized  heating  or  cooling  standard 
shall  continue  until  the  household  no 
longer  incurs  or  expects  to  incur  a 
heating  or  cooling  expense  or  no  longer 
receives  or  e.xpects  to  receive  a  LIHEAA 
payment  during  the  next  heating  or 
cooling  season.  If  the  State  agency  elects 
to  use  seasonal  standards,  the  State 
agency  shall  ensure  that  a  standard  is 
provided  only  to  households  that  incur 
or  expect  to  incur  an  expense  that 
would  entitle  the  household  to  the 
standard  or  receive  or  expect  to  receive 
a  LIHEAA  payment  during  the  season 
covered  by  the  standard. 

(iii)  Household  option.  The  State 
agency  shall  advise  a  household  at  the 
time  of  certification  and  whenever  it 
reports  a  move  that  it  may  deduct 


verified  actual  utility  costs  (for  any 
allowable  expense  identified  in 
paragraph  (d)(5)(ii)(C)  of  this  section)  it 
incurs  rather  than  the  standard  (except 
for  the  telephone  standard)  throughout 
the  certification  period  if  actual 
expenses  are  more  than  the  standard  or 
the  household  is  not  eUgible  for  the 
standard.  The  State  agency  may  require 
use  of  the  telephone  standard  for  the 
cost  of  basic  telephone  service  even  if 
actual  costs  are  higher.  The  State  agency 
shall  also  inform  the  household  that  it 
may  switch  between  use  of  actual  utility 
costs  and  the  standard  at  recertification 
and  one  additional  time  during  each 
twelve-month  period. 

(iv)  Sharing  utility  expenses.  If  a 
household  lives  with  and  shares  utiUty 
expenses  with  another  indindual. 
another  household,  or  both,  the  State 
agency  shall  prorate  a  standard  among 
the  household  and  the  other  individual, 
household,  or  both,  or  allow  the  actual 
costs  of  each  household.  The  Stale 
agency  shall  determine  the  proration 
method  if  a  standard  is  used. 
■        •        *        •        * 

(8)  Adjustment  of  shelter  deduction. 
(i)  •  *   *  Effective  July  1,1994  through 
September  30. 1995,  the  excess  shelter 
expense  deduction  shall  not  exceed 
$231  a  month  in  the  48  contiguous 
States  and  the  District  of  Columbia, 
$402  in  Alaska.  $330  in  Hawaii.  $280  in 
Guam,  and  $171  in  the  Virgin  Islands. 
Effective  October  1. 1995  through 
December  31. 1996,  the  excess  shelter 
expense  deduction  shall  not  exceed 
$247  a  month  in  the  48  contiguous 
States  and  the  District  of  Columbia. 
$429  in  Alaska,  $353  in  Haw^aii,  $300  in 
Guam,  and  $182  in  the  Virgin  Islands. 
Effective  January  1. 1997.  the  Umit  on 
the  excess  shelter  expense  deduction  is 
removed. 

•  •        •        •        • 

3.  In  §273.10: 

a.  paragraph  (d)(3)  is  amended  by 
adding  a  new  sentence  after  the  first 
sentence. 

b.  paragraph  (d)(6)  is  removed,  and 
paragraph  (d)(7)  is  redesignated  as 
paragraph  (d)(6). 

The  addition  reads  as  follows: 

§273.10    Determining  househotd eligibility 
and  benefit  levels. 

•  *         »         •        « 

(d)  Determining  deductions.   "   '   * 
(3)  Averaging  expenses.  •   •   * 
Households  shall  be  allowed  to  use 
annualized  standard  utility  allowances 
in  accordance  with  §  273.9(d)(6).   •  •   • 


§273.12    [Ammtded] 

4.  In  273.12,  the  first  sentence  of 
paragraph  (a)(1)(i)  is  amended  by 
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removing  the  citation  "§  273.2(j)(2)"  and 
adding  in  its  place  the  citation 
"§273.2(i)(3j". 

Dated:  November  15, 1994. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 

|FR  Doc.  94-28830  Filed  11-21-94;  8:45  am) 
BILUNO  CODE  3410-30-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  PART  263 

[Docket  No.  R-0855] 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board  of 
Governors)  proposes  to  amend  a 
provision  of  the  Uniform  Rules  of 
Practice  and  Procedure  adopted  by  the 
Board.  The  proposal  is  intended  to 
clarify  that  the  rules'  provisions  relating 
to  ex  parte  communications  conform  to 
the  requirements  of  the  Administrative 
Procedure  Act  (APA).  In  particular,  the 
proposed  amendment  would  clarify  that 
the  ex  parte  provisions  do  not  apply  to 
intra-agency  communications,  wrhich 
are  governed  by  a  separate  provision  of 
the  Administrative  Procedure  Act. 
DATES:  Comments  must  be  received  on 
or  before  December  8, .1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0855  and  may  be  mailed 
to  William  W.  Wiles,  Secreteiry,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street.  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  availability 
of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  H.  Wheatley.  Assistant 
General  Counsel.  Legal  Division  (202/ 
452-3779).  or  Ann  Marie  Kohlligian. 
Senior  Counsel.  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3528).  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 


(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  August  1991,  the  Board  of 
Governors  adopted  the  Uniform  Rules  of 
Practice  and  Procedure  ("Rules")  (56  FR 
38048,  Aug.  9. 1991).  The  Comptroller 
of  the  Currency  (OCC),  Federal  Deposit 
Insurance  Corporation  (FDIC),  Office  of 
Thrift  Supervision  (OTS)  and  National 
Credit  Ijnion  Administration  (NCUA) 
have  also  adopted  the  Rules  (OCC,  56 
FR  38024,  Aug.  9.  1991;  FDIC,  56  FR 
37968,  Aug.  9, 1991;  OTS,  56  FR  38302, 
Aug.  12, 1991;  and  NCUA.  56  FR  37762. 
Aug.  8, 1991).  The  Board  of  {governors 
now  proposes  to  amend  one  aspect  of 
the  Rules  relating  to  ex  parte 
communications  to  clarify  that  the  Rules 
parallel  the  requirements  of  the 
Administrative  Procedure  Act.  The 
other  agencies  are  considering 
proposing  a  similar  amendment. 

Currently,  §  263.9  of  the  Rules 
prohibits  "a  party,  his  or  her  counsel,  or 
another  interested  person"  from  making 
an  ex  parte  communication  to  the  Board 
or  other  decisional  official  concerning 
the  merits  of  an  adjudicatory 
proceeding.  When  the  Rules  were 
proposed  and  adopted  in  1991,  the  joint 
notice  of  proposed  rulemaking  (56  FR 
27790,  27793,  June  17, 1991)  explained 
that  the  proposed  rule  regarding  ex 
parte  communications  "adopts  the  rules 
and  procedures  set  forth  in  the  APA 
regarding  ex  parte  communications." 
There  was  no  intention  at  that  time  to 
impose  a  rule  more  restrictive  than  that 
imposed  by  the  APA  itself. 

The  APA  contains  two  provisions 
relating  to  communications  with  agency 
decision-makers.  The  APA's  ex  parte 
communication  provision  restricts 
communications  between  "interested 
personls]  outside  the  agency"  and  the 
agency  head,  the  administrative  law 
judge  (ALJ),  or  the  agency  decisional 
employees.  5  U.S.C.  557(d)  (emphasis 
added),  //itra-agency  communications 
are  governed  by  the  APA's  separation  of 
functions  provision,  5  U.S.C.  554(d). 
That  section  prohibits  investigative  or 
prosecutorial  personnel  at  an  agency 
from  "participat(ingl  or  advis[ingj  in  the 
decision,  recommended  decision,  or 
agency  review"  of  an  adjudicatory 
matter  pursuant  to  section  557  of  the 
APA  except  as  witness  or  counsel.  The 
same  separation  of  function  provision 
provides  that  the  ALJ  in  £in  adjudicatory 
matter  may  not  consult  any  party  on  a 
fact  in  issue  unless  the  other  parties 
have  an  opportunity  to  participate. 
5  U.S.C.  554(d)(1).  The  separation  of 
functions  provision  does  not  prohibit 


agency  investigatory  or  prosecutorial 
staH  from  seeking  the  amendment  of  a 
notice  or  the  settlement  or  termination 
of  a  proceeding. 

The  rule  as  proposed  and  adopted  in 
1991,  however,  neglected  to  mention  the 
separation  of  functions  concept 
explicitly,  and  appeared  to  apply  the  e.Y 
parte  communication  prohibition  to  all 
communications  concerning  the  merits 
of  an  adjudicatory  proceeding  between 
the  agency  head,  ALJ  or  decisional 
personnel  on  the  one  hand,  and  any 
"party,  his  or  her  counsel,  or  another 
person  interested  in  the  proceeding"  on 
the  other.  The  Board  of  Governors  does 
not  interpret  this  provision  as  limiting 
agency  enforcement  staffs  ability  to 
seek  approval  of  amendments  to  or 
terminations  of  existing  enforcement 
actions.  As  drafted,  however,  the 
provision  could  be  misinterpreted  to 
expand  the  ex  parte  communication 
prohibition  beyond  the  scope  of  the 
APA.  The  Board  of  Governors  did  not 
intend  this  result. 

The  proposed  amendment  clarifies 
that  the  regulation  is  intended  to 
conform  to  the  provisions  of  the  APA  by 
limiting  the  prohibition  on  ex  parte 
communications  to  communications  to 
or  from  "interested  persons  outside  the 
agency,"  5  U.S.C.  557(d),  and  by 
incorporating  explicitly  the  APA's 
separation  of  functions  provisions,  5 
U.S.C.  554(d).  This  approach  is  also 
consistent  with  the  most  recent  Model 
Adjudication  Rules  prepared  by  the 
Administrative  Conference  of  the 
United  States. 

U.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board  of 
Governors  hereby  certifies  that  this 
proposed  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  proposed  rule  makes  a  minor 
amendment  to  a  rule  of  practice  already 
in  place,  and  affects  intra-agency 
procedure  exclusively.  Thus,  it  should 
not  result  in  additional  burden  for 
regulated  institutions.  The  purpose  of 
the  revised  regulation  is  to  conform  the 
provisions  of  the  regulation  to  those 
imposed  by  statute. 

List  of  Subjects  in  12  CFR  Part  263 

Administrative  practice  and 
procedure.  Claims,  Crime,  Equal  access 
to  justice.  Federal  Reserve  System, 
Lawryers,  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors 
proposes  to  amend  12  CFR  Part  263  as 
set  forth  below: 
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PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

c 

1.  The  authority  citation  fur  part  263 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  5.54-557;  12 
U.S.C.  248.  324.  504.  505.  181 7(j).  1818. 
182e(c),  1847(b).  1847(d).  1884(b).  1972(2)(F). 
3105,  3107.  3108.  3907,  and  3909;  15  U.S.C. 
21 .  780-4.  780-5.  and  78u-2. 

2.  Section  263.9  would  be  amended 
by  revising  paragraphs  (a)  and  (I))  and 
adding  a  new  paragraph  (e)  to  read  as 

follows: 

§  263.9    Ex  parte  communications. 

(a)  Definition — (I)  Ex  parte 
communication  moans  any  material  oral 
or  written  communication  relevant  to 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties  that 
tdkes  place  between: 

(i)  An  interested  person  outside  the 
Board  (including  such  person's 
counsel);  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  a  member  of 
the  Board,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  conununication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Board  until  the 
date  that  the  Board  issues  its  final 
decision  pursuant  to  §  263.40(c): 

(1)  No  interested -person  outside  the 
Federal  Reser\'e  System  shall  make  or 
knowingly  cause  to  be  made  an  ex  porfe 
communication  to  a  member  of  the 
Board,  the  administrative  law  judge,  or 
a  decisional  employee;  and 

(2)  A  member  of  the  Board, 
administrative  law  judge,  or  decisional 
employee  shall  not  make  or  knowringly 
cause  to  be  made  to  any  interested 
person  outside  the  Federal  Reserve 
System  any  ex  parte  commimication. 

•         •        *        *        * 

(e)  Separation  of  functions.  Except  to 
the  extent  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law, 
the  administrative  law  judge  may  not 
consult  a  person  or  party  on  any  matter 
relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
An  employee  or  agent  engaged  in  the 
performance  of  investigative  or 
prosecuting  functions  for  the  Board  in  a 
case  may  not.  in  that  or  a  factually 
related  case,  participate  or  advise  in  the 
decision,  recommended  decision,  or 
agency  review  of  the  recommended 
decision  under  §  263.40.  except  as 
witness  or  counsel  in  public 
proceedings. 


By  order  of  tlie  Board  of  Governor.'!  of  tlie 
Federal  Reserve  System.  November  17.  1994 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  94-28757  Filed  11-21-94;  8:45am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-19e-AD] 

Airworthiness  Directives;  Boeing 
Model  737-300,  -40Q,  and  -500  Sertes 
Airplanes 

agency:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-300.  -400. 
and  -500  series  airplanes.  This  proposal 
would  require  replacement  of  the 
horizontal  stabilizer  trim  electric 
actuator.  This  proposal  is  prompted  by 
reports  of  a  binding  condition  in  the 
clutch  disk  in  the  horizontal  stabilizer 
trim  electric  actuator.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced 
controUabihty  of  the  airplane  due  to 
binding  of  a  clutch  disk  in  the 
horizontal  stabilizer  trim  electric 
actuator. 

DATES:  Comments  must  be  received  by 
January  19.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
198-AD.  1601  Lind  Avenue,  SW.. 
Reuton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Frey.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
132S.  FAA.  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW..  Reotoa. 


Washington  98055-4056;  telephone 
(206)  227-2673;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  fight 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspecis  of 
the  proposed  rule.  All  comments 
submitted  *vill  be  available,  both  l>efore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-198-/VD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  f>rNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-19»-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

Recently,  the  FAA  has  received 
reports  from  operators  of  Boeing  Model 
737-300.  -400.  and  -500  series 
airplanes  that  the  stabilizer  trim  wheel 
continued  to  turn  after  the  switches  for 
the  stabihzer  trim  had  been  operated 
and  released.  Investigation  revealed  that 
the  clutch  disk  in  the  horizontal 
stabilizer  trim  electric  actuator  may 
have  caused  the  clutch  to  bind 
intermittently. 

Normally,  when  the  switches  for  the 
stabilizer  trim  are  operated,  the 
horizontal  stabilizer  trim  electric 
actuator  turns  and  engages  either  the 
"nose  up"  or  the  "nose  down"  clutch, 
which  causes  the  stabilizer  to  move. 
When  the  switches  for  the  stabiUzer 
trim  are  released,  the  clutch  disengages. 
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and  the  actuator  continues  to  turn  until 
it  stops  (coasts)  through  deceleration. 
Under  normal  operating  conditions,  the 
stabilizer  movement  stops  immediately 
after  the  clutch  disengages. 

However,  a  binding  clutch  may  cause 
the  stabilizer  to  continue  to  move  while 
the  electric  actuator  coasts.  The 
stabilizer  may  move  in  the  direction  it 
was  last  commanded  or  it  may  reverse 
and  move  in  the  opposite  direction.  The 
direction  depends  on  which  clutch  disk 
is  binding.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
27A1191,  Revision  1,  dated  November 
3, 1994,  which  describes  procedures  for 
replacement  of  horizontal  stabilizer  trim 
electric  actuators,  having  part  number 
(P/N)  10-62033-3,  with  a  different 
model  (P/N  10-62033-4)  that  eliminates 
the  problems  associated  with  binding  of 
the  clutch  disk. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  electric 
actuator  of  the  stabilizer  trim  with  a 
different  model.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

[Note:  As  a  result  of  recent  communications 
with  the  Air  Transport  Association  (ATA)  of 
America,  the  FAA  has  learned  that,  in 
general,  some  operators  may  misunderstand 
the  legal  effect  of  AD's  on  airplanes  that  are 
identlTied  in  the  applicability  provision  of 
the  AD,  but  that  have  been  altered  or  repaired 
in  the  area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appears 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  an  AD.  On  the  contrary, 
all  airplanes  identiPied  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  .AD,  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  l>een  included  in 
this  notice  to  clarify  this  requirement.) 

There  are  approximately  1,448  Model 
737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
590  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of 
required  parts  would  be  approximately 
$600  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 


proposed  AD  on  U.S.  operators  is 
estimated  to  be  $495,600,  or  $840  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption   ' 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-198-AD. 

Applicability:  Model  737-300.  -400,  and 
-500  series  airplanes:  as  listed  in  Boeing 


Alert  Service  Bulletin  737-27A1191, 
Revij^n  1,  dated  November  3, 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding.applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  j>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  horizontal 
stabilizer  trim  electric  actuator  having  part 
number  10-62033-3  with  one  .that  has  been 
modified  and  re-identified  as  P/N  10-62033- 
4.  in  accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1191,  Revision  1,  dated 
November  3,  1994. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  horizontal  stabilizer 
trim  electric  actuator  having  part  number  10- 
62033-3  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  16, 1994. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  94-28745  Filed  11-21-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-UM-172-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9,  DC-8-80,  and  C- 
9  (Military)  Series  Airplanes  and  Model 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McIDonnell  Douglas  Model  DC- 
9.  DC-9-80,  and  C-9  (military)  series 
airplanes  and  Model  MI>-88  airplanes. 
This  proposal  would  require  a  visual 
inspection  to  verify  proper  installation 
of  the  wire  termination  lugs  on  the 
ignition  selector  switch,  and  removal 
and  correct  installation  of  any 
improperly  installed  wire  termination 
lugs.  This  proposal  would  also  require 
application  of  sealant  to  the  wire 
termination  lugs  and  the  attachment 
screws.  This  proposal  is  prompted  by  a 
report  that,  during  the  manufacturer's 
production  flight  testing,  an  abnormal 
engine  start  valve  open  annunciation  for 
engine  No.  2  occurred  and  resulted  in 
an  uncontained  failure  of  the  engine 
starter.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
damage  to  the  engine  cowling,  damage 
to  adjacent  engine  components,  and 
possible  fire  in  the  cowling,  due  to  an 
uncontained  failiu*  of  the  engine 
starter. 

DATES:  Comments  must  be  received  by 
January  19.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
172-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

,The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach.  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support,  Dept.  LSI.  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard.  Lakewood. 
California. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140L.  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
CaUfomia  90712;  telephone  (310)  627- 
5245;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  commertts  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-172-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No 
94-NM-172-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  that, 
during  the  manufacturer's  production 
flight  testing,  an  abnormal  engine  start 
valve  open  annunciation  for  engine  No. 
2  occurred  on  a  Model  DC-9  series 
airplane.  After  the  airplane  landed, 
inspection  revealed  that  an  uncontained 
failure  of  the  engine  starter  on  engine 
No.  2  had  occurred.  Investigation 
revealed  that  a  wire  termination  lug  in 
the  ignition  selector  switch  was 
installed  barrel  down,  and 
consequently,  contacted  an  adjacent 


terminal,  causing  an  electrical  short. 
This  electrical  short  at  the  ignition 
selector  switch  caused  the  engine  start 
valve  to  stay  open  and  resulted  in  an 
uncontained  failure  of  the  engine 
starter.  This  condition,  if  not  corrected, 
could  resuh  in  damage  to  the  engine 
cowling,  damage  to  adjacent  engine 
components,  and  possible  fire  in  the 
cowling. 

The  FAA  has  renewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  24-121.  dated  February  24, 
1992,  which  describes  procedures  for 
visual  inspection  to  verify  proper 
installation  of  the  wire  termination  lugs 
on  the  ignition  selector  switch.  This 
ser\'ice  bulletin  also  describes 
procedures  for  removal  and  proper 
installation  of  the  wire  termination  lug 
if  it  is  found  to  be  installed  incorrectly. 
Additionally,  the  service  bulletin 
describes  procedures  for  the  application 
of  a  sealant  to  the  termination  lugs  and 
attachment  screws. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  visual  inspection  to 
verify  proper  installation  of  the  wire 
termination  lugs  on  the  ignition  selector 
switch.  The  proposed  AD  would  also 
require  removal  of  the  wire  termination 
lugs  and  reinstallation,  if  they  are 
installed  improperly.  Additionally,  the 
proposed  AD  would  require  the 
application  of  a  sealant  to  the 
termination  lugs  and  attachment  screws. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

[Note:  As  a  result  of  recent  communications 
with  the  Air  Transport  Association  (ATA)  of 
America,  the  FAA  has  learned  that,  in 
general,  some  operators  may  misunderstand 
the  legal  effect  of  AD's  on  airplanes  that  are 
identified  in  the  applicability  provision  of 
the  AD.  but  that  have  been  altered  or  repaired 
in  the  area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appears 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  an  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  included  in 
this  notice  to  clarify  this  requirement.) 

There  are  approximately  1,954  Model 
DC-9.  DC-9-80,  and  C-9  series 
airplanes,  and  Model  MD-88  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1,097 
airplanes  of  U.S.  registry  would  be 
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affected  by  this  proposed  AD,  that  it 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of 
required  parts  would  be  nominal.  Based 
on  these  hgiires,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $131,640  or  $120  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 26 1 2 ,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(h).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-172- 
AD. 

Applicability:  Model  DC-9  and  C-9 
(Military)  series  airplanes,  and  Model  MD-88 
airplanes,  as  listed  in  McDonnell  Douglas 
DC-9  Service  Bulletin  24-121,  dated 
February  24, 1992.  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  engine  start  valve 
uncontained  failure,  which  could  cause 
damage  to  the  engine  cowling,  damage  to 
adjacent  engine  components,  and  possible 
fire  in  the  cowling,  accomplish  the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  of  the 
wire  termination  lugs  on  the  ignition  selector 
sv«ntch  located  in  the  forward  overhead 
switch  panel  in  the  flight  compartment  to 
determine  if  the  lugs  are  installed  correctly, 
in  accordance  with  McDonnell  Douglas  DC- 
9  Service  Bulletin  24-121,  dated  February  24, 
1992. 

(1)  If  any  wire  termination  lug  is 
improperly  installed,  prior  to  further  flight, 
remove  and  reinstall  the  wire  temiinations 
with  the  barrel  up,  and  encapsulate  the  wire 
termination  lugs  and  attachment  screws  with 
sealant,  in  accordance  with  the  service 
bulletin. 

(2)  If  all  wire  termination  lugs  are  properly 
installed,  prior  to  further  flight,  encapsulate 
the  termination  lugs  and  attachment  screws 
with  sealant  in  accordance  with  the  ser\ice 
bulletin. 

(b)  Within  10  days  after  removing  and 
reinstalling  any  wire  terminations  with  the 
barrel  up,  as  required  by  paragraph  (a)(1). 
submit  a  report  of  that  action  to  the  F.^A, 
Transport  Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712, 
Attention;  Robert  Baitoo,  ANM-140L;  fax 
(310)  627-5210.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 


1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Ofiice  (.'VCO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conmients  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  16, 1994. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-28744  Filed  11-21-94;  8:45  ajn) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-30] 

Proposed  Establishment  of  Class  E 
Airspace;  Rantoul,  IL 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


Federal  Register  /  Vol.  59.  No.  224  /  Tuesday.  November  22.  1994  /  Proposed  Rules 


60099 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  to 
accommodate  a  new  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  runway  27  Standard  Instrument 
Approach  Procedure  (SIAP)  at  Rantoul 
National  Aviation  Center  Airport, 
Rantoul,  IL.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (ACL)  is  needed  for 
aircraft  executing  the  approach.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  January  4, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  RuIrs 
Docket  No.  94-AGL-30,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 


Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
iaiformal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois. 


POR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  L.  Griffith.  Air  Traffic  Division,        The  Proposal 

System  Management  Branch.  AGL-530, 

Federal  Aviation  Administration.  2300 

East  Devon  Avenue,  Des  Plaines.  Illinois 

60018,  telephone  (708)  294-7568. 


Avenue,  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fiiture  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
p  alrticipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-30."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conimenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
s'lbmitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Creat  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking'(NPRM) 
I' .  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
C-nter,  APA-220,  800  Independence 


JMI 


The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  to 
accommodate  a  VOR  runway  27  SIAP, 
at  Rantoul  National  Aviation  Center 
Airport,  Rantoul,  IL.  Controlled  airspace 
e.xtending  upward  fi-om  700  to  1200  feet 
AGL  is  needed  for  aircraft  executing  the 
approach.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  Aeronautical  maps 
and  charts  would  reflect  the  defined 
area  which  would  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FA.\ 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16.  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  ameiidments  are  necessary  to 
keep  them  operationally  cmrent.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(a);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  tiie  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  IL  ES  RantouL  IL  (New) 

Rantoul  National  Aviation  Center  Airport.  IL 
(lat.  40''17'35".  long.  88''08'18") 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-nitle 
radius  of  the  Rantoul  National  Aviation 
Center  Airport,  excluding  those  portions 
which  overlie  the  Champaign.  IL,  and 
Paxton.  IL.  Class  E  airspace  areas. 
*         •         •         •         • 

Issued  in  Des  Plaines.  Illinois  on  November 
7.  1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

|FR  Doc.  94-28731  Filed  11-21-94:  8:45  am| 

BILUNG  CODE  4910-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  31 
[GL-32-REG-94] 
RIN  1545-AS22 

Liability  of  Third  Parties  Paying  or 
Providing  for  Wages:  Suit  Period  and 
Its  Extension  and  Maximum  Amount 
Recoverable 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  amendments  regarding  the 
liabiliiy  of  lenders,  sureties,  or  other 
third  persons  for  withholding  ta.xes 
when  those  persons  have  supplied 
funds,  either  directly  to  employees  or  to 
or  fur  the  account  of  an  employer,  for 
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the  specific  purpose  of  paying  wages  of 
the  employees  of  that  employer. 

The  amendments  revise  the 
regulations  under  section  3505(b)  with 
regard  to  the  maximum  liability  of  third 
parties  who  supply  funds  for  wages.  The 
amendments  also  revise  the  regulations 
under  section  3505  to  increase  the 
period  of  limitations  for  collection  after 
assessment  of  third-party  liability, 
consistent  with  the  statutory  extension 
of  general  limitation  on  collections  the 
Internal  Revenue  Code,  and  to  permit 
the  third  party  to  consent  to  extend  that 
period  of  limitations.  The  proposed 
amendments  affect  third  peirties  paying 
or  providi;  g  for  wages. 
DATES:  W  iften  comments  and  requests 
for  a  public  hearing  must  be  received  by 
January  23.  1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (GL-32-REG-94). 
room  5228,  Internal  Revenue  Service. 
FOB  7604.  Ben  Franklin  Station. 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM;CORP:T:R  (GL- 
32-REG-94).  Courier's  Desk,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Walker.  (202)  622-3640  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  of  proposed  rulemaking 
contains  proposed  changes  to 
§31.3505-1.  Section  3505  of  the 
Internal  Revenue  Code  (Code)  was 
added  by  section  105(a)  of  the  Federal 
Tax  Lien  Act  of  1966,  Pub.  L.  89-719 
(1966).  Treasury  regulations  were  issued 
with  an  effective  date  of  August  19. 
1976  (TD  7430).  Neither  the  Code 
section  nor  the  regulations  has  been 
amended  since  enactment  or  issuance, 
respectively.  Since  the  issuance  of  the 
regulations,  courts  have  consistently 
determined  ihe  maximum  liability  of 
third  parties  who  supply  funds  for 
wages  in  a  manner  that  is  contrary  to  the 
existing  regulations.  Administrative 
difficulties  have  also  arisen  because  the 
self-imposed  period  of  Hmitations  on 
collection  of  these  liabilities  differs  from 
the  Code's  general  limitation  on 
collections,  and  there  is  no  provision  in 
the  regulations  to  extend  this  period  by 
agreement. 

The  proposed  amendments  revise  the 
regulations  with  regard  to  the  maximum 
liability  of  third  parties  who  supply 
funds  for  wages  to  conform  to  judicial 
interpretation  of  the  statute.  To  a-d 
administration  of  this  provision,  the 
proposed  amendments  also  (i)  increase 
the  self-imposed  period  of  limitations 


for  collection  of  section  3505  Uabilities. 
consistent  with  the  1990  extension  of 
the  Code's  general  limitation  on 
collections  (See  section  6502),  from  6 
years  to  10  years  and  (ii)  add  a  provision 
allowing  this  period  to  be  extended  with 
the  consent  of  the  third  party. 

Explanation  of  Provisions 

"Under  section  3505(b).  if  a  lender, 
surety,  or  other  person  (the  lender) 
supplies  funds  to  or  for  the  accoimt  of 
an  employer  for  the  specific  purpose  of 
paying  wages  of  the  employees  of  that 
employer,  and  the  lender  has  actual 
notice  or  knowledge  (within  the 
meaning  of  section  6323(i)(l))  that  the 
employer  does  not  intend  or  will  not  be 
able  to  make  timely  payment  or  deposit 
of  the  required  withholding  taxes,  the 
lender  shall  be  liable  to  the  United 
States  in  a  siun  equal  to  the  taxes 
(together  with  interest)  that  are  not  paid 
over  to  the  United  States  by  the 
employer  with  respect  to  those  wages. 
The  lender's  liability  for  withholding 
taxes,  in  Ueu  of  the  employer,  is  limited 
to  an  amount  equal  to  25  percent  of  the 
amount  of  wages  so  supplied  to  or  for 
the  account  of  the  employer.  Code 
section  3505(b)  (final  sentence). 

Existing  regulations  provide  that  the 
25-percent  limitation  applies  only  to  the 
tax.  and  not  the  interest  on  that  tax. 
with  the  result  that  the  lender  could  be 
held  liable  for  more  than  25  percent  of 
the  amount  of  funds  it  supplied.  The 
courts  that  have  addressed  this  issue, 
however,  have  held  that  the  25 -percent 
limitation  on  the  amount  of  wages 
supplied  by  a  third  party  is  an  absolute 
cap  with  respect  to  the  recovery  of 
withholding  taxes  and  prejudgment 
interest.  United  States  v.  Metro  Constr. 
Co.,  Inc.,  602  F.2d  879  (9th  Cir.  1979); 
United  States  v.  Intercontinental  Ind., 
Inc.,  635  F.2d  1215  (6th  Cir.  1980); 
United  States  v.  Hannan  Co.,  639  F.2d 
284  (5th  Cir.  1981);  Taubman  v.  United 
States.  449  F.  Supp.  520  (ED.  Mich. 
1978).  See  also  OHare  v.  United  States, 
878  F.2d  953  (6th  Cir.  1989);  United 
States  V.  Security  Pacific  Business 
Credit,  Inc.,  956  F.2d  703  (7th  Cir. 
1992);  United  States  v.  Vaccarella.  735 
F.  Supp.  1421  (S.D.  Ind.  1990). 

The  proposed  amendments  conform 
the  existing  regulations  to  judicial 
interpretation  and  clarify  that  interest 
will  continue  to  be  computed  in 
addition  to  any  withholding  tax 
liability,  but  only  to  an  overall 
maximum  of  25  percent  of  the  amount 
of  the  funds  supplied  by  the  lender. 

The  proposed  revisions  to  the 
regulations  also  change  the  period  of 
limitations  for  collection  of  the 
withholding  taxes  and  interest  from  six 
years  to  ten  years.  This  revision  will 


conform  the  period  of  limitations  for  the 
purposes  of  section  3505  with  the 
general  rule  on  limitations  on 
collection.  See  Internal  Revenue  Code 
section  6502.  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  Pub. 
L.  101-508.  §  11317(8)(1)  (1990). 

Finally.  §  31.3505-l(d)(3)  has  been 
added  to  the  regulations  to  provide  for 
extensions  of  the  period  of  limitation  for 
collection  because,  on  occasion,  the  IRS 
or  the  lender  requires  additional  time 
for  compUance  with  the  regulation. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  Walker,  Office  of 
Assistant  Chief  Counsel  (General 
Litigation).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties.  Pensions.  Railroad  retirement 
Reporting  and  recordkeeping 
requirements.  Social  Security. 
Unemployment  compensation. 


Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  31  is 
proposed  to  be  amended  as  follows: 

PART  31-€MPL0YMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  •  *  • 

Par.  2.  Section  31.3505-1  is  amended 
a:>  follows: 

1.  Paragraph  (b)  is  amended  by: 

a.  Removing  "for  such  taxes"  from  the 
second  sentence  of  paragraph  (b)(l)(ii). 

b.  Removing  ",  plus  interest  thereon" 
from  the  last  sentence  of  paragraph 
(b)(2).  Example  (1). 

I  c.  Removing  a  "for  withholding  taxes" 
from  the  fifth  sentence  of  paragraph 
(b)(2).  Example  (2). 

d.  Removing  "plus  interest  thereon" 
from  the  last  sentence  of  paragraph 
(b)(2).  Example  (2). 

2.  Paragraph  (d)  is  amended  by: 
H  Revising  the  last  sentence  in 

paragraph  (d)(1). 

b.  Revising  the  last  sentence  of 
piiragraph  (d)(2)(iii). 

3.  Paragraph  (d)(3)  and  (g)  are  added. 
Tiie  additions  and  revisions  read  as 

follows: 

§  31  3505-1    Liability  ot  third  parties  paying 
o|'  providing  for  wages. 
•         •         •         • 

d)  •   •   • 

,.1)*   •   *  In  the  event  that  the  lender, 
surety,  or  other  person  does  not  satisfy 
the  liability  imposed  by  section  3505, 
tlie  United  States  may  collect  tlie 
liability  by  appropriate  civil 
proceedings  commenced  within  10 
years  after  assessment  of  the  tax  against 
♦he  employer. 

(2).    .   . 

(iii)  •    •   •  Thus,  after  the  second 
payment  by  the  employer,  the  lender's 
liability  under  section  3505(b)  is  S75 
(S250  less  $175).  plus  interest  due  on 
tlw  underpayment  for  the  period  of 
underpayment,  to  a  maximum  of  $250. 
23  percent  of  the  funds  supplied. 

(3)  Extensions  of  the  period  for 
collection.  Prior  to  the  expiration  of  the 
10-year  period  for  collection  after 
assessment  against  the  employer,  the 
lender,  surety,  or  other  third  party  may 
agree  in  writing  with  the  district 
director,  service  center  director,  or 
compliance  center  director  to  extend  the 
10-year  period  for  collection.  The  period 
so  agreed  upon  may  be  extended  by 
subsequent  agreements  in  writing  made 
b«»fore  the  expiration  of  the  period 


previously  agreed  upon.  If  any  timely 
proceeding  in  court  for  the  collection  of 
the  tax  and  any  applicable  interest  is 
commenced,  the  period  during  which 
such  tax  and  interest  may  be  collected 
shall  be  extended  and  shall  not  expire 
until  the  liability  for  the  tax  (or  a 
judgment  against  the  lender,  surety,  or 
other  third  party  euising  from  such 
liabiUty)  is  satisfied  or  becomes 
unenforceable. 
*        •        «        «        » 

(g)  Effective  date^  This  section  is 
effective  on  the  date  of  publication  of 
the  final  regulations  in  the  Federal 
Register.  For  regulations  in  effect  prior 
to  the  date  final  regulations  are 
published  in  the  Federal  Register,  see 
§  31.3505-1  (as  contained  in  26  CFR 
part  31,  revised  April  1. 1994). 
Margaret  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
IFR  Doc.  94-27792  Filed  11-21-94:  8:45  am) 

BILUNG  CODE  4830-01-f> 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  42.  48, 70,  71,  75.  77.  and 
90 

RIN  1219-AA79 

Deceftification  of  Approved  Instructors 
and  Certified  and  Qualified  Persons 

AGENCY:  Mine  Safety  and  Health 

Administration.  Labor. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extendi.ng 
the  period  for  pubfic  comment  regarding 
the  Agency's  proposed  rulemaking  on 
decertification  of  approved  instructors 
and  certified  ajid  qualified  persons. 
DATES:  Written  comments  must  be 
received  on  or  before  February  6.  1995. 
Commenters  are  encouraged  to  send 
comments  on  a  computer  disk  along 
with  their  comments  in  hard  copy. 
ADDRESSES:  Send  written  comments  and 
computer  disks  to  die  Office  of 
Standards.  Regulations  and  Variances. 
MSHA.  Room  631.  Ballston  Tower  III. 
4015  Wilson  Boulevard.  Arlington.  V\ 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations  and  Variances, 
MSHA  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
November  2,  1994,  MSHA  published  a 
proposed  rule  (59  FR  54855)  to  estabUsh 
uniform,  due-process  procedures  for 
decertifying  persons  who  have  been 
designated  as  MSH,\-8pprovod 


instructors  and  individuals  certified  or 
qualified  to  perform  certain  mining 
related  tasks  under  the  applicable 
training  and  safety  and  health 
regulatioixs. 

The  comment  period  was  scheduled 
to  close  on  January  6, 1995.  The  mining 
community  has  requested  a  30-day 
extension  of  the  conunent  period 
because  of  anticipated  holiday 
schedules  and  the  desire  of  commenters 
to  gather  information  about  States' 
decertification  procedures.  In  response 
to  this  request,  the  Agency  is  extending 
the  conunent  period  to  February  6. 
1995.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
that  date. 

Dated:  November  16, 1994. 

|.  Davitt  McAteer. 

Assi<;tttnl  Secretary  for  Mine  Safeh-  and 
Health. 

IFR  Doc.  94-28717  Filed  11-21-94:  8:45  ami 
BILLiNG  CODE  «S1fr-«Mi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-611D-9] 
RIN  206a-AE02 

National  Emission  Standards  for , 
Hazardous  Air  Pollutants  for  Source 
Categories:  Aerospace  Manufacturing 
and  Rework:  Reopening  of  the  Public 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Reopening  of  the  public 
comment  period. 

SUMMARY:  On  lune  6.  1994.  EPA 
proposed  standards  to  regulate  the 
emissions  of  certain  organic  hazardous 
air  pollutants  from  aerospace 
manufacturing  and  rework  facilities 
which  are  part  of  major  sources  under 
Section  1 12  of  the  Clean  Air  Act  as 
amended  in  1990.  The  period  for 
receiving  public  comment  on  the 
proposed  rule  ended  on  September  15. 
1994.  This  action  announces  the 
reopening  of  the  comment  period  to  take 
comments  on  several  amendments  to 
the  proposed  rulemaking  and  other 
issues  raised  during  the  original 
comment  period;  clarificatipn  of  the 
intent  of  a  proposed  requirement;  and  a 
correction  of  a  tj'pographical  error. 
DATES:  Comments:  Conmients  must  be 
received  on  or  before  January  6.  1995. 
ADDRESSES:  Comments:  Comments 
should  be  submitted  (in  dupUcate.  if 
possible)  to;  Air  and  Radiation  Docket 
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and  Infonnation  Center  (6102),  Attn: 
Docket  No.  A-92-20.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
Docket:  All  information  used  in  the 
development  of  this  action  is  contained 
or  referenced  in  the  preamble  below. 
Docket  No.  A-92-20  contains  the 
supporting  information  for  the  original 
NESHAP  and  is  available  for  public 
inspection  and  copying  between  8:30 
am  and  5:00  pm,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall,  Room  M-1500, 1st 
floor.  401  M  Street  SW,  Washington,  DC 
20460,  or  by  calling  (202)  260-7548  or 
FAX  (202)  260-4400.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Tom  Kissell  at  (919)  541^516. 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  6, 1994  (59  FR  29216), 
national  emission  standards  for 
hazardous  air  pollutants  for  the 
aerospace  manufacturing  and  rework 
source  category  were  proposed.  Since 
that  time,  the  EPA  has  received 
information  on  several  aspects  of  the 
proposed  rule  which  has  led  to  the 
amendments  being  proposed  in  this 
notice  for  the  following  sections  of  the 
proposed  subpart  GG  of  40  CFR  part  63: 
§§63.742,  63.745,  63.747,  63.749, 
63.751,  and  63.752.  These  sections  deal 
with  definitions,  standards  for  primer 
and  topcoat  application  operations, 
standards  for  chemical  milling  maskant 
application  operations,  compliance 
determinations,  monitoring 
requirements,  and  recordkeeping 
requirements,  respectively,  for  the 
NESHAP  for  aerospace  manufacturing 
and  rework  facilities.  This  notice 
announces  the  reopening  of  the 
comment  period  for  the  aerospace 
NESHAP.  However,  only  comments 
limited  to  the  subjects  listed  below  will 
be  considered. 

(1)  Correction  of  a  typographical  error 
regarding  a  request  for  comments  for 
commercial  exterior  primers; 

(2)  Proposal  of  a  more  stringent 
inorganic  HAP  emission  control 
requirement  for  new  primer  and  topcoat 
application  operations  and  proposal  of 
definition  of  high  efficiency  particulate 
air  filter;  • 

(3)  Proposal  to  eliminate  the 
exemption  for  chemical  milling  maskant 
application  operations  for  use  with 
Type  I  chemical  milling  etchants; 


(4)  Clarification  of  the  intent  of  the 
proposed  requirement  for  control 
devices  used  to  control  emissions  from 
coating  application  operations; 

(5)  Proposal  of  reduced  recordkeeping 
requirements  to  encourage  the  use  of  a 
low  VCK;  primer; 

(6)  Request  for  comment  on 
depainting  for  private,  corporate,  and 
small  commuter  aircraft; 

(7)  Request  for  comment  on  use  emd 
efficiency  of  control  devices  for 
depainting  operations  using  HAP- 
containing  chemicals;  and 

(8)  Request  for  comment  on 
determining  the  appropriate  length  of 
the  rolling  material  balance  period  for 
liquid-liquid  material  balances  for 
carbon  adsorbers  used  as  control 
devices  for  solvent  recover)'  systems. 

These  actions  are  further  discussed  in 
Part  ni  of  this  preamble. 

As  indicated  in  the  preamble  to  the 
proposed  rule  at  59  FR  29217,  the  EPA 
traditionally  issues  a  draft  CTG 
containing  recommended  control  levels 
for  public  comment.  Rather  than  issue  a 
separate  draft  CTG  in  this  case,  the  EPA 
used  the  notice  of  proposed  rulemaking 
to  request  public  comment  on  draft  best 
available  control  measures  (BACM), 
which  is  the  same  as  the  proposed 
maximum  achievable  control 
technology  (MACT)  for  coatings  and 
solvents.  Comments  on  the  proposed 
rule  and  on  the  proposed  amendments 
in  this  document  will  also  be 
considered  in  formulating  a  final 
BACM. 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-92-20 
or  by  written  or  telephone  request  from 
the  Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES). 
This  notice  with  the  proposed 
regulatory  language  is  also  available  on 
the  Technology  Transfer  Network 
(TTN),  one  of  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14,400  bps  modem.  If  more 
information  on  TTN  is  needed,  call  the 
HELP  line  at  (919)  541-5384. 

II.  Summary  of  and  Rationale  for 
Changes  to  the  Proposed  Rule  and 
Request  for  Public  Comments 

A.  Correction:  Request  for  Comments  on 
Commercial  Exterior  Primers 

Section  II.B.2.a  of  the  preamble  to  the 
proposed  rule  requested  comments 
concerning  whether  the  proposed 
organic  HAP  and  VOC  limits  for 
commercial  exterior  topcoats  represents 


demonstrated  technology.  This  section 
should  have  referenced  commercial 
exterior  primers  rather  than  topcoats. 
Consequently,  the  specific  paragraph  in 
this  section  (see  59  FR  29224,  middle 
column)  should  read  as  follows: 

The  EPA  has  received  information 
indicating  that  the  organic  HAP  and  VOC 
content  limits  for  primers  do  not  represent 
demonstrated  technology  for  exterior 
commercial  primers.  Consequently,  the  EPA 
is  soliciting  comments  on  whether  a  separate 
category  should  be  developed  for  exterior 
commercial  primers  with  organic  HAP  and 
VOC  content  levels  higher  than  the  proposed 
levels  for  primers.  These  comments  should 
provide  a  technical  justification  for  a  higher 
limit,  including  why  currently  available 
commercial  primers  cannot  be  used  by  all 
sources. 

B.  Amendment:  New  Source 
Requirements  for  Inorganic  HAP 
Emissions  from  Coating  Operations 

The  EPA  has  received  information 
that  at  least  one  facility  is  controlling 
inorganic  HAP  emissions  from  coating 
operations  to  a  greater  degree  than  that 
required  in  the  proposed  rule.  This 
facility  is  using  high  efficiency 
particulate  air  (HEPA)  filters  in  addition 
to  the  filtration  methods  required  in  the 
proposed  rule.  Consequently,  the  EPA  is 
proposing  that  §  63.745  require  new 
primer  and  topcoat  application 
operations  to  use  HEPA  filters  in 
addition  to  the  requirements  specified 
in  the  rule  proposed  on  June  6,  1994. 
Finally,  the  EPA  is  proposing  that  these 
sources  keep  records  of  documentation 
supplied  by  the  filter  manufacturer  that 
the  filter  being  used  meets  the  HEPA 
filter  requirements  specified  in  the 
definition  in  §  63.742  being  proposed  by 
this  notice. 

C.  Amendment:  Inclusion  of  Chemical 
Milling  Maskant  Application  Operations 
for  Use  With  Type  I  Chemical  Milling 
Etchants 

As  proposed  on  June  6, 1994,  the  rule 
would  apply  only  to  those  chemical 
milling  maskant  application  operations 
in  which  Type  II  chemical  milling 
etchants  are  subsequently  used.  This 
was  based  on  information  the  EPA 
received  showing  that  no  facilities  had 
implemented  controls  (either  low  VOC 
product  substitutions  or  control  devices) 
on  chemical  milling  maskant 
application  operations  for  use  with 
Type  I  chemical  milling  etchants.  Since 
proposal,  the  EPA  has  received 
comment  that  there  is  at  least  one 
chemical  milling  maskant  application 
operation  for  use  vvith  Type  I  chemical 
milling  etchants  (which  are  not 
currently  covered  in  the  proposed  rule) 
with  reduced  organic  HAP  and  VOC 
content  levels.  The  information 
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supplied  to  the  EPA,  however,  did  not 
detail  the  applicability  of  this  chemical 
milling  maskant  to  all  Type  I  etchant 
operations. 

The  MACT  floor  for  chemical  milling 
maskant  application  operations,  as 
determined  by  the  average  of  the  best 
performing  12  percent  of  sources  for 
which  the  EPA  had  emission 
information,  included  the  use  of  control 
devices  (e.g..  carbon  adsorbers)  as  well 
as  low  organic  HAP  and  VOC  content 
chemical  milling  maskants.  As 
mentioned  above,  the  applicability  of 
the  low  organic  HAP  and  VOC  content 
chemical  milling  maskant  for  which  the 
EPA  received  comment  is  unknown. 
However,  the  use  of  the  same  control 
device  technology  as  used  for  Type  II 
chemical  milling  operations  is 
applicable  to  Type  I  chemical  milling 
operations.  Consequently,  the  EPA  is 
proposing  to  eliminate  the  exemption  in 
§  63.747  for  chemical  milling  maskants 
used  with  Type  I  etchants  and  require 
them  to  meet  the  same  requirements  as 
chemical  milling  maskants  for  use  with 
Type  II  etchants.  This  will  allow  the  use 
of  any  low  organic  HAP  and  VOC 
content  chemical  milling  maskant  that 
meets  the  160  grams  per  liter  (1.3 
pounds  per  gallon)  organic  HAP  and 
VOC  content  limits  or  the  use  of  control 
devices  as  specified  in  the  proposed 
rule. 

D.  Amendment:  Requirement  for  the 
Capture  of  All  Emissions  by  Control 
Devices 

The  proposed  rule  required  that 
whenever  a  control  device  is  used  to 
meet  the  emission  limitations  specified, 
the  owner  or  operator  must  meet  two 
provisions  in  order  to  demonstrate 
compliance.  The  first  is  that  the  overall 
control  efficiency,  taking  into  account 
capture  and  control  efficiency,  must  be 
at  least  81  percent.  The  second 
provision,  as  specified  in 
§§  63.745(c)(1),  63.747(d)(1). 
63.74?(d)(4)(ii)(A),  and 
63.749(g)(3)(ii)(A)  of  the  proposed  rule, 
requires  that  all  of  the  emissions  from 
the  respective  operations  be  captured 
and  controlled  by  the  control  device.  In 
addition,  the  latter  two  paragraphs 
specify  that  all  emissions  must  be 
controlled  other  than  "incidental 
emissions  that  may  escape  the  capture 
system." 

The  EPA  has  reviewed  these 
provisions  based  on  comments  that  have 
been  received  concerning  their 
enforceability.  Based  on  this  review,  the 
EPA  has  concluded  that  the  provision 
specifying  an  overall  control  efficiency 
is  adequate  to  ensure  application  of 
MACT.  The  additional  language  only 
added  confusion  to  the  propo^  rule 


vvrithout  any  added  environmental 
benefit.  The  EPA,  therefore,  is  deleting 
from  the  proposed  rule  the  four 
paragraphs  referenced  above  concerning 
the  capture  of  all  emissions  from  coating 
operations. 

E.  Amendment:  Reduced  Recordkeeping 
Requirements  for  Low  Organic  HAP  and 
VC)C  Content  Primer 

The  EPA  has  received  information 
that  a  low  organic  HAP  and  VOC 
content  (approximately  250  grams  VOC 
per  liter  (2.1  pounds  per  gallon)  less 
water  and  exempt  solvents)  military 
waterbome  primer  has  been  qualified 
according  to  military  specification  MIL- 
P-85582A,  Type  I.  Class  II.  While  this 
primer  may  not  represent  demonstrated 
technology  for  all  types  of  uses,  the  EPA 
wishes  to  encourage  the  use  of  low 
organic  HAP  and  VOC  content  coatings. 
Consequently,  the  EPA  is  proposing  to 
amend  the  recordkeeping  requirements 
of  §  63.752  of  the  proposed  rule  to 
require  that  only  aimual  purchasing 
records  be  maintained  on  the  use  of  any 
primer  that  contains  a  maximum  of  250 
grams  organic  HAP  per  liter  (2.1  pounds 
per  gallon)  less  water  as  applied  and 
250  grams  VOC  per  hter  (2.1  poimds  per 
gallon)  less  water  and  exempt  solvents 
as  applied.  This  significantly  reduces 
the  recordkeeping  from  the  monthly 
records  reqiured  for  coatings  with 
higher  organic  HAP  and  VOC  contents. 

F.  Request  for  Comments:  Depainting 
Requirements  for  Private,  Corporate, 
and  Small  Commuter  Aircraft 

The  EPA  has  received  comments  that 
the  proposed  standards  for  depainting 
do  not  represent  demonstrated 
technology  for  private,  corporate,  and 
small  commuter  aircraft.  Specifically, 
the  commenters  stated  that  dei>ainting 
of  these  aircraft  cannot  be  accomplished 
through  the  use  of  non-HAP  chemical 
strippers  or  media  blasting  methods. 
One  commenter  also  stated  that  the 
physical  characteristics  of  the  coatings 
typically  used  on  the  exterior  of  private 
and  corporate  aircraft  caimot  be 
removed  by  the  non-HAP  chemical 
strippers  currently  on  the  market. 
Another  comment  concerned  the  use  of 
a  control  device,  such  as  carbon 
absorbers  followed  by  a  catalytic 
incinerator,  to  reduce  emissions  from 
depainting  operations  where  HAP- 
containing  chemical  strippers  are  used 
as  an  alternative  means  of  compliance. 

In  order  to  obtain  additional  and  more 
specific  Information  on  this  sector  of  the 
aerospace  rework  industry,  the  EPA  is 
requesting  data  and  information  on  the 
following  specific  issues: 

1.  One  commenter  stated  that  to 
achieve  the  finish  quality  demanded  by 


private  and  corporate  aircraft 
purchasers,  the  aircraft  manufacturers 
are  using  coatings  that  have  a  cross- 
linked  polymer  structure.  According  to 
the  commenter,  the  structure  of  these 
coalings  does  not  allow  the  non-HAP 
chemical  strippers  to  penetrate  the 
coating  in  order  to  break  the  bond 
between  the  coating  and  substrate.  The 
EPA  requests  information  on  whether 
non-HAP  chemical  strippers  have  been 
shown  to  be  effective  on  this  type  of 
coating.  Commenters  are  requested  to 
provide  as  many  details  as  possible  of 
non-HAP  chemical  depainting  processes 
such  as  type  and  number  of  aircraft 
depainted.  sjfecific  type  of  primer  and 
topcoats  removed.  VOC  content  (as 
applied,  less  water  and  exempt  solvents) 
of  the  primer  and  topcoat  removed,  and 
method  of  disposal  of  the  waste 
stripper.  Information  on  the  cross-linked 
polymer  coatings  (e.g.,  VOC  contont. 
manufacturer)  and  its  finish 
characteristics  are  also  requested. 

In  addition,  the  EPA  requests 
comments  on  whether  coatings  other 
than  cross-linked  polymers  can  be  used 
on  private  and  corporate  aircraft. 
Information  requested  includes: 
whether  substitute  coatings  can  be  used 
to  achieve  similar  finishes;  whether 
these  other  coatings  are  easier  to  strip; 
VOC  content  (as  applies,  less  water  and 
exempt  solvents)  of  these  other  coatings: 
application  methods;  whether  changing 
coatings  or  not  painting  aircraft  would 
affect  aircraft  safety;  and  the  economic 
impacts  of  changing  coatings  or  not 
painting  aircraft. 

2.  Another  commenter  focused  on  the 
thin  exterior  skin  panels  of  private, 
corporate,  and  small  commuter  aircraft 
The  commenter  said  that  since  weight  is 
a  critical  parameter  for  these  aircraft, 
very  tliin  exterior  skin  panels,  that  are 
ver>'  susceptible  to  damage  from  blast 
depainting  methods,  are  typically  used. 
The  commenter  states  that  as  a 
consequence,  no  rework  facilities  are 
currently  using  blast  depainting 
methods  on  these  aircraft. 

Information  on  this  topic  is  requested 
from  any  facility  that  has  evaluated  or 
is  currently  using  any  blast  depainting 
method  or  non-chemical  means  to 
remove  coatings  from  the  exterior  of 
private,  corporate,  or  small  commuter 
aircraft.  Specifically,  the  information 
should  document  both  successful  and 
unsuccessful  applications  of  blast  or 
mechanical  depainting  methods  for 
these  aircraft,  or  any  other  aircraft  with 
similarly  thin  exterior  skin  panels.  Any 
information  on  the  generation  and 
control  of  emissions  from  blast  or 
mechanical  depainting  operations  (of 
any  type  of  aircraft)  would  also  be 
beneficial. 
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G.  Request  for  Comment:  Control 
Devices  for  Depainting  Operations 
Using  HAP-Containing  Oiemicals 

Another  commenter  recommended 
that  conventional  chemical  strippers 
(containing  HAPs)  be  allowed  when 
emissions  are  reduced  through  the  use 
of  a  control  device.  The  commenter 
stated  that  a  combination  of  a  carbon 
adsorber  and  catalytic  incinerator  can 
achieve  greater  than  99  percent  removal 
efficiency,  and  would  be  essentially 
equal  to  the  depainting  standard  of  no 
HAP  emissions. 

Information  submitted  on  this  topic 
should  address  the  feasibility  of 
installing  such  a  control  system, 
including  cost  and  ability  to  achieve 
greater  than  99  percent  removal 
efficiency  on  a  dilute  airstream.  Also, 
since  some  portion  of  the  volatile  HAP 
content  of  conventional  strippers  will  be 
retained  in  the  waste  sludge  produced 
from  the  operation,  commenters  should 
detail  the  ultimate  fate  of  emissions 
from  the  volatile  HAPs  in  the  waste 
stream.  For  example,  a  conventional 
waste  treatment  system  may  aerate  the 
waste  stream  as  an  initial  processing 
step,  emitting  the  volatile  HAPs  at  that 
point.  However,  other  waste  treatment 
methods  may  destroy  HAPs  before  the 
aeration  step.  Comments  are  also 
requested  on  whether  a  standard 
allowing  the  use  of  control  devices  to 
reduce  emissions  from  depainting 
operations  should  apply  only  to  the 
depainting  of  private,  corporate,  and 
small  commuter  aircraft,  or  if  it  should 
apply  to  military  and  commercial 
aircraft  as  well.     ' 

H.  Request  for  Comment:  Appropriate 
Length  of  Rolling  Material  Balance 
Period  for  Liquid-Liquid  Material 
Balances  for  Carbon  Adsorbers  Used  as 
Control  Devices  on  Solvent  Recovery 
Systems 

The  EPA  proposed  Method  309, 
"Method  to  Determine  Length  of  Rolling 
Period  for  Liquid/Liquid  Material 
Balance  Method"  to  determine  the 
length  of  the  rolling  material  balance 
period  for  the  liquid-liquid  material 
balance  for  carbon  adsorbers  used  as 
control  devices  on  solvent  recovery 
systems.  Several  comments  have  been 
received  concerning  whether  Method 
309  is  the  most  appropriate  method  for 
the  aerospace  industry  in  all  instances. 
Therefore,  the  EPA  is  requesting 
comment  on  alternatives  to  Method  309. 
Information  in  support  of  alternatives  to 
Method  309  should  include  how  the 
length  of  the  balance  period  is 
determined;  discussions  of  operations 
.  that  make  an  alternate  determination  of 
length  appropriate;  discussions 


concerning  how  compliance  is  indicated 
and  ensured  with  the  alternative 
determination;  whether  the  alternative 
determination  has  been  approved  by 
state  or  local  air  pollution  agencies  in 
permits  or  other  dociunents;  and  why 
Method  309  does  not  allow  for  the 
alternative  determination. 

in.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  changes  detailed  in  this  notice 
will  have  the  following  effects  on  the 
information  collection  burden 
(recordkeeping,  reporting,  and 
monitoring  requirements)  of  the 
proposed  rule: 

(1)  The  request  for  comments 
concerning  commercial  exterior  primers 
does  not  affect^he  information 
collection  burden  of  the  proposed  rule; 

(2)  New  sources  would  be  required  to 
use  HEPA  filter  and  to  maintain  records 
documenting  that  the  filters  used  meet 
the  requirements  of  HEPA  filters,  but 
this  would  not  significantly  increase  the 
recordkeeping  burden; 

(3)  The  inclusion  of  Type  I  chemical 
milling  maskants  would  require  the 
same  recordkeeping  and  reporting 
requirements  as  specified  for  Type  II 
chemical  milling  maskants.  Since  the 
EPA  has  no  information  on  which  to 
base  an  estimate  of  the  number  of 
facilities  ciurently  using  Type  I 
chemical  milling  etchants,  the 
magnitude  of  the  effect  on  the 
information  collection  burden  cannot  be 
made; 

(4)  The  deletion  of  the  requirement  to 
capture  and  control  all  of  the  emissions 
from  coating  operations  does  not  affect 
the  information  collection  burden  of  the 
proposed  rule;  and 

(5)  Reducing  the  recordkeeping 
requirements  for  low  organic  HAP  and 
VOC  content  primers  will  result  in  a 
decrease  in  the  information  collection 
requirements  for  those  facifities  that  use 
these  primers.  However,  the  EPA  has  no 
information  on  which  to  base  an 
estimate  of  the  number  of  facilities  that 
will  use  the  low  organic  HAP  and  VOC 
content  primers.  Therefore,  the 
magnitude  of  the  effect  on  the 
information  collection  request  burden 
cannot  be  made. 

Even  though  the  effect  on  the 
information  collection  burden  cannot  be 
completely  quantified,  the  EPA  believes 
that  it  will  not  significantly  change. 
Therefore,  the  Information  Collection 
Request  dociunent  developed  for  the 
proposed  rule  has  not  been  revised. 

B.  Executive  Order  12866  Review 

This  rule  was  classified  as  "non- 
significant" under  Executive  Order 


12866  and.  therefore,  was  not  reviewed 
by  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  40  CFR  Fart  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14, 1994. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  94-28842  Filed  11-21-94;  8:45  am) 
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40  CFR  Part  70 
[AD-FRL-5107-2] 

Clean  Air  Act  Proposed  interim 
Approval  of  Title  V  Operating  Permits 
Program;  Ventura  County  Air  Pollution 
Control  District,  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the  Ventura 
County  Air  Pollution  Control  District 
(APCD)  for  the  purpose  of  complying 
with  Federal  requirements  that  mandate 
that  states  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources,  and  to 
certain  other  sources. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  22, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Ginger  Vagenas  at  the 
Region  9  address. 

Copies  of  Ventura  County  APCD's 
submittal  and  other  supporting 
information  used  in  developing  this 
proposed  interim  approval  are  available 
for  inspection  during  normal  business 
hours  at  the  following  location:  USEPA, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas.  USEPA  A-5-2;  75 
Hawthorne  Street,  Stm  Francisco,  CA 
94105;  (415)  744-1252. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  imder  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  that  define 
the  minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  st£mdards  and 
procediues  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 


approval  of  state  operating  permits 
programs  (see  57  FR  32250  (July  21. 
1992)).  These  rules  are  codified  at  40 
CFR  part  70.  Title  V  requires  states  to 
develop  and  submit  to  EPA,  by 
November  15,  1993,  programs  for 
issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act.  which  outhnes  criteria  for  approval 
or  disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  specific  elements  of 
Ventura's  title  V  operating  permits 
program  that  must  be  corrected  to  meet 
the  minimum  requirements  of  40  CFR 
part  70.  The  full  program  submittal,  the 
Technical  Support  Document  (TSD), 
which  contains  a  detailed  analysis  of 
the  submittal,  and  other  relevant 
materials  are  available  for  inspection  as 
part  of  the  public  docket.  The  docket 
may  be  viewed  during  regular  business 
hours  at  the  address  listed  above. 

1.  Title  V  Program  Support  Materials 

Ventura's  title  V  program  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  on  November 
16.  1993.  Additional  material  was 
submitted  on  December  6.  1993.  The 
submittal  was  found  to  be 
administratively  complete  on  February 
4,  1994.  The  Governor's  letter  requesting 
source  category-limited  interim 
approval,  Cahfomia  enabling 
legislation,  and  Attorney  General's  legal 
opinion  were  submitted  by  CARB  for  all 
districts  in  California  and  therefore  were 
not  included  separately  in  Ventura's 
submittal.  The  Ventura  submission  does 
contain  a  complete  program  description, 
District  implementing  and  supporting 
regulations,  and  all  other  program 
documentation  required  by  §  70.4.  An 
implementation  agreement  is  currently 
being  developed  between  Ventura  and 
EP.-V 


2.  TitleV  Operating  Permit  Regulations 
and  Program  Implementation 

Ventura's  regulations  that  implement 
part  70  include  Rule  8,  Access  to 
FaciUties:  Rule  15.  Standards  for  Permit 
Issuance;  Rule  15.1.  Sampling  and 
Testing  Facilities;  Rule  23.  Exemption 
from  Permit;  Rule  26.1.  New  Source 
Review  (definitions  of  "modified 
emissions  unit,"  "new  emissions  unit," 
and  "stationary  source"  only);  Rule  29, 
Conditions  on  Permits  (paragraph  C 
only);  Rule  33,  Part  70  Permits;  and  Rule 
42,  Permit  Fees.  These  rules,  in 
conjunction  with  authorities  granted 
under  California  State  law,  substantially 
meet  the  requirements  of  40  CFR  part 
70,  sections  70.2  and  70.3  for 
applicability:  sections  70.4,  70.5.  and 
70.6  for  permit  content,  including 
operational  flexibility;  section  70.7  for 
public  participation  and  minor  permit 
modifications;  section  70.5  for  complete 
apphcation  forms:  and  section  70.11  for 
enforcement  authority.  Although  the 
regulations  substantially  meet  part  70 
requirements,  there  are  several  program 
deficiencies  that  are  outlined  under 
section  11. B.  below  as  interim  approval 
issues  and  further  described  in  the 
Technical  Support  Document. 

Variances.  Ventura  County  APCD  has 
the  authority  to  issue  a  variance  from 
requirements  (except  the  requirement  to 
obtain  a  permit  to  construct  or 
operate)imposed  by  state  and  local  law. 
See  California  HSC  sections  42350- 
42364  and  Ventura  Regulation  VII.  In 
the  opinion  submitted  with  California 
operating  permit  programs.  Cahfomia "s 
Attorney  General  states  that  "[t]he 
variance  process  is  not  part  of  the  Title 
V  permitting  process  and  does  not  affect 
Federal  enforcement  for  violations  of 
the  requirements  set  forth  in  a  Title  V 
permit."  (Emphasis  in  original.) 

The  EPA  regards  the  State  and  District 
variance  provisions  as  wholly  external 
to  the  program  submitted  for  approval 
under  part  70  and  consequently  is 
proposing  to  take  no  action  on  these 
provisions  of  state  and  local  law.  The 
EPA  has  no  authority  to  approve 
provisions  of  state  law  that  are 
inconsistent  with  the  CAA.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised 
(consistent  with  part  70  permitting 
procedures),  to  incorporate  those  terms 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  revision  procedures. 


the  schedule  of  compliance  set  forth  in 
a  variance.  HoweVer.  EPA  reserves  the 
right  to  pursue  enforcement  of 
apphcable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C).  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 
Permit  content.  EPA  is  specifically 
approving  the  General  part  70  Permit 
Conditions  that  were  submitted  as  part 
of  Ventura's  part  70  program.  Any 
modifications  to  these  general 
conditions  must  be  approved  by  EPA. 
Failure  to  include  these  conditions  in 
part  70  permits  will  be  cause  for  EPA  to 
object  to  a  District  operating  permit.  See 
§  70.8(c)(1). 

Ventura's  permit  content  rule  (Rule 
33.3)  does  not  include  the  level  of  detail 
regarding  periodic  monitoring  found  in 
§  70.6(a)(3)(i)(B).  Paragraphs  A.l.  and 
A. 3.  of  Rule  33  more  generally  address 
the  requirements  for  periodic 
monitoring.  These  paragraphs  provide 
that  operating  permits  issued  pursuant 
to  this  rule  will  assure  comphance  with 
all  applicable  requirements  and  will 
include  conditions  establishing  all 
applicable  emissions  monitoring  and 
analysis  procedures  etc..  required  under 
all  applicable  requirements.  Although 
the  rule  does  not  expUcitly  state  that  the 
periodic  monitoring  or  testing  will  be 
"sufficient  to  yield  reliable  data  from 
the  relevant  time  period  that  are 
representative  of  the  source's 
compliance  period  *  *  •."  the  more 
general  language  cited  above  is 
consistent  with  this  requirement. 
Should  Ventura  draft  a  permit  that  does 
not  meet  the  requirements  of 
§  70.6(a)(3)(i)(B).  EPA  will  exercise  its 
authority  under  §  70.8(c)(1)  and  will 
object  to  the  permit. 

Insignificant  activities.  Section 
70.4(b)(2)  requires  states  to  include  in 
their  part  70  programs  any  criteria  used 
to  determine  insignificant  activities  or 
emission  levels  for  the  purposes  of 
determining  complete  applications. 
Section  70.5(c)  states  that  an  apphcation 
for  a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
applicability  of.  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amounts.  Section  70.5(c) 
also  states  that  EPA  may  approve,  as 
part  of  a  state  program,  a  list  of 
insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70,  a 
state  must  request  and  EPA  must 
approve  as  part  of  that  state's  program 
any  activity  or  emission  level  that  the 
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state  wishes  to  consider  insignificant. 
Part  70,  however,  does  not  estabUsh 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  part  70 
program  under  review. 

Ventura  provided  its  current  permit 
exemption  list  as  its  list  of  insignificant 
activities.  Because  EPA  was  provided  no 
criteria  or  information  on  the  level  of 
emissions  of  activities  on  Ventura's 
exemptions  list  and  no  demonstration 
that  these  activities  are  not  hkely  to  be 
subject  to  an  applicable  requirement, 
EPA  caimot  propose  full  approval  of  the 
list  as  the  basis  for  determining 
insignificant  activities. 

For  other  state  programs,  EPA  has 
proposed  to  accept,  as  sufficient  for  full 
approval,  emission  levels  for 
insignificant  activities  of  2  tons  per  year 
for  criteria  pollutants  and  the  lesser  of 
1000  poimds  per  year,  section  112(g)  de 
minimis  levels,  or  other  title  1 
significant  modification  levels  for  HAPs 
and  other  toxics  (40  CFR 
52.21(b)(23)(i)).  EPA  believes  that  these 
levels  are  su^ciently  below 
applicability  thresholds  for  many 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  title 
V  application  and  are  consistent  with 
current  permitting  thresholds  in 
Ventura  County.  EPA  is  requesting 
comment  on  the  appropriateness  of 
these  emission  levels  for  determining 
insignificant  activities  in  Ventura 
County.  This  request  for  comment  is  not 
intended  to  restrict  the  ability  of  the 
District  to  propose  and  EPA  to  approve 
other  emission  levels  if  the  District 
demonstrates  that  such  alternative 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  fiom 
and  types  of  units  that  are  permitted  or 
subject  to  applicable  requirements. 

Definition  of  title  I  modification. 
Ventura's  definition  of  "title  I 
modification"  does  not  iiu:lude  changes 
reviewed  under  a  minor  source 
preconstruction  review  program 
("minor  NSR  changes").  The  EPA  is 
currently  in  the  process  of  determining 
the  proper  definition  of  that  phrase.  As 
further  explained  below,  EPA  has 
solicited  public  comment  on  whether 
the  phrase  "modification  under  any 
provision  of  title  I  of  the  Act "  in  40  CFR 
70.7(e)(2)(i)(A)(5)  should  be  interpreted 
to  mean  literally  any  change  at  a  source 
that  would  trigger  permitting  authority 
review  under  regulations  approved  or 
promulgated  imder  title  I  of  the  Act. 
This  would  include  state 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 


Implementation  Plan  under  section 
110(a)(2)(C)  of  the  Clean  Air  Act. 

On  August  29,  1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to,  among  other 
things,  allow  state  programs  with  a  more 
narrow  definition  of  "title  I 
modifications"  to  receive  interim 
approval  (59  FR  44572).  The  Agency 
explained  its  view  that  the  better 
reading  of  "title  I  modifications" 
includes  minor  NSR  and  pre-1990 
NESHAP  requirements,  and  solicited 
public  comment  on  the  proper 
interpretation  of  that  term  (59  FR 
44573).  The  Agency  stated  that  if,  after 
considering  the  public  comments,  it 
continued  to  believe  that  the  phrase 
"title  I  modifications"  should  be 
interpreted  as  including  minor  NSR 
changes,  it  would  revise  the  interim 
approval  criteria  as  needed  to  allow 
states  with  a  narrower  definition  to  be 
eligible  for  interim  approval. 

The  EPA  hopes  to  finafize  its 
rulemaking  revising  the  interim 
approval  criteria  imder  40  CFR  70.4(d] 
expeditiously. '  If  EPA  establishes  in  its 
rulemaking  that  the  definition  of  "title 
I  modifications"  can  be  interpreted  to 
exclude  changes  reviewed  under  minor 
NSR  programs,  Ventura's  definition  of 
'*title  I  modification"  would  be  fully 
consistent  with  part  70.  Conversely,  if 
EPA  establishes  through  the  rulemaking 
that  the  definition  must  include  changes 
reviewed  under  minor  NSR,  Ventura's 
definition  of  "title  I  modifications"  will 
become  a  basis  for  interim  approval.  If 
the  definition  becomes  a  basis  for 
interim  approval  as  a  result  of  EPA's 
rulemaking,  Ventura  would  be  required 
to  revise  its  definition  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  today's  proposed 
approval  does  not  identify  Ventura's 
definition  of  "title  I  modification"  as 
necessary  grounds  for  either  interim 
approval  or  disapproval  Again, 
although  EPA  has  reasons  for  believing 
that  the  better  interpretation  of  "title  I 
modifications"  is  the  broader  one,  EPA 
does  not  believe  that  it  is  appropriate  to 
determine  whether  this  is  a  program 
deficiency  until  EPA  completes  its 
rulemaking  on  this  issue. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 


■  Publication  of  the  proposed  interim  approval 
criteria  rerisions  was  delayed  until  August  29, 
1994,  and  EPA  received  seviral  requests  to  extend 
the  public  comment  period  until  November  27, 
1994.  Given  the  importance  of  the  issues  in  that 
rulemaking  to  states,  sources  and  the  public,  but 
mindful  of  the  need  to  take  action  quickly.  EPA 
agreed  to  extend  the  comment  pariod  until  October 
28, 1994  (see  59  KR  52122  (October  14. 1994)). 


fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administefits  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  of  emissions  per  year 
(adjusted  from  1989  by  the  Consumer 
Price  Index  (CPI)).  The  $25  per  ton 
amount  is  presumed,  for  program 
approval,  to  be  sufficient  to  cover  all      , 
reasonable  program  costs  and  is  thus 
referred  to  as  the  "presumptive 
minimum"  (§  70.9(b)(2)(i)). 

Ventura  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  Ventura's  existing  fee 
schedule  requires  title  V  facilities  to  pay 
an  average  of  $65.34  per  ton  in  annual 
renewal  fees.  Ventura  calculated  its  fee 
level  at  $65.34  per  ton  by  adding  up  the 
aimual  renewal  fees  paid  by  sources 
identified  as  title  V  facilities 
($1,192,780),  and  dividing  that  number 
by  the  permitted  emissions  (tons  per 
year  of  regulated  air  pollutants)  of  those 
facilities  (18,254.2  tons  per  year).  The 
numbers  in  the  calculation 
underestimate  fee  revenues  and 
overestin^te  actual  emissions,  and 
therefore  result  in  a  conservative 
calculation  of  the  fees  collected  per  ton 
of  pollutant.  Ventura's  fee 
demonstration  shows  that  currently 
assessed  renewal  fees  will  be  adequate 
to  cover  program  costs  for  the  next  four 
years.  For  more  information,  see  section 
VI  of  Ventura's  Title  V  Operating  Permit 
Program  Description,  aveulable  in  the 
docket. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  commitments  for 
section  112  implementation.  Ventura 
has  demonstrated  in  its  title  V  program 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in  the 
State  of  California  enabling  legislation 
and  in  regulatory  provisions  defining 
"federally  enforceable  requirements" 
and  stating  that  the  permit  must 
incorporate  all  applicable  requirements. 
EPA  has  determined  that  this  legal 
authority  is  sufficient  to  allow  Ventura 
to  issue  permits  that  assure  compliance 
with  all  section  112  requirements. 

EPA  is  interpreting  tne  above  legal 
authority  to  mean  that  Ventura  is  able 
to  carry  out  all  section  112  activities. 
For  further  raticnale  on  this 
interpretation,  please  refer  to  the 
Technical  Support  Document 
accompanying  this  rulemaking  and  the 
April  13, 1993  guidance  memorandum 


titled  "Title  V  Program  Approval 
Criteria  for  Section  112  Activities," 
signed  by  John  Seitz,  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  EPA. 

6.  District  preconstruction  permit 
pmgram  to  implement  1 12(g).  As  a 
condition  of  approval  of  the  part  70 
program,  Ventura  is  required  to 
implement  section  112(g)  of  the  Act 
from  the  effective  date  of  the  part  70 
program.  Imposition  of  case-by-case 
determinations  of  MACT  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  The  EPA  is 
proposing  to  approve  Ventura's 
preconstruction  permitting  program 
found  in  Ventura's  Regulation  II  under 
the  authority  of  title  V  and  part  70 
solely  for  the  purpose  of  implementing 
section  112(g)  during  the  transition 
period  between  title  V  approval  and 
adoption  of  a  District  rule  implementing 
EPA's  section  112(g)  regulations.  EPA 
believes  this  approval  is  necessary  so 
that  Ventura  has  a  mechanism  in  place 
to  establish  federally  enforceable 
restrictions  for  section  112(g)  purposes 
from  the  date  of  part  70  approval. 
Although  section  112(1)  generally 
provides  the  authority  for  approval  of 
state  air  toxics  programs,  title  V  and 
section  112(g)  provide  authority  for  this 
limited  approval  because  of  the  direct 
linkage  between  implementation  of 
section  112(g)  and  title  V.  The  scope  of 
this  approval  is  narrowly  limited  to 
section  112(g),  and  does  not  confer  or 
imply  approval  for  purposes  of  any 
other  provision  under  the  Act.  If 
Ventura  does  not  wish  to  implement 
section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may,  in  the  final  action  approving 
Ventura's  part  70  program,  approve  the 
alternative  instead. 

This  approval  is  for  an  interim  period 
only,  until  such  time  as  the  District  is 
able  to  adopt  regulations  consistent  with 
any  regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly. 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
1 12(g)  regulations  so  that  Ventura, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  The  EPA  is 
proposing  here  to  Umit  the  duration  of 
this  approval  to  12  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  Ventura's 
procedures  for  adoption  of  regulations. 


c.  Program  for  delegation  of  section 
112  standards  as  promulgated. 
Requirements  for  approval,  specified  in 
40  CFR  70.4(b),  encompass  section 
112(1){5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  District's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
Ventura's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  Ventura  has 
informed  EPA  that  it  intends  to  accept 
delegation  of  section  112  standards 
through  automatic  delegation,  as 
provided  for  by  sections  39658  and 
42301.10  of  the  Cafifomia  Health  and 
Safety  Code.  The  details  of  this 
delegation  mechanism  will  be  set  forth 
in  an  Implementation  Agreement 
between  Ventura  and  EPA,  expected  to 
be  completed  prior  to  approval  of 
Ventura's  section  112(1)  program  for 
straight  delegations.  This  program 
applies  to  both  existing  and  future 
standards  but  is  Umited  to  sources 
covered  by  the  part  70  program. 

d.  Commitments  for  title  FV 
implementation.  In  a  letter  dated  May 
26, 1994.  Ventura's  Air  Pollution 
Control  Officer  (APCO)  committed  to 
propose  to  the  District  governing  board 
(Board),  a  complete  acid  rain  program, 
with  sufficient  time  to  submit  the 
program  to  EPA  by  January  1,  1995.  The 
APCO  stated  his  intent  to  propose  to  the 
Board  that  they  incorporate  by  reference 
the  relevant  provisions  of  part  72.  The 
letter  further  indicates  that  the- 
incorporation  by  reference  will 
automatically  incorporate  Federal 
revisions  to  part  72. 

B.  Proposed  Interim  Approval  and 
Implications 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  Ventura  County 
APCD  on  December  6.  1993.  If  EPA  were 
to  finalize  this  proposed  interim 
approval,  it  would  extend  for  two  years 
following  the  effective  date  of  final 
interim  approval,  and  could  not  be 
renewed.  During  the  interim  approval 
period.  Ventura  would  be  protected 
fi-om  sanctions,  and  EPA  would  not  be 
obligated  to  promulgate,  administer  and 
enforce  a  Federal  permits  program  for 
the  District.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70.  and  the 


1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

Following  final  interim  approval,  if 
Ventura  failed  to  submit  a  complete 
corrective  program  for  full  approval  by 
the  date  6  months  before  expiration  of 
the  interim  approval,  EPA  would  start 
an  18-month  clock  for  mandatory 
sanctions.  If  the  District  then  failed  to 
submit  a  corrective  program  that  EPA 
found  complete  before  the  expiration  of 
that  18-month  period,  EPA  would  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which 
would  remain  in  effect  until  EF.\ 
determined  that  Ventura  had  corrected 
the  deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  found  a  lack  of  good  faith 
on  the  part  of  the  the  District,  both 
sanctions  under  section  179(b)  would 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determined  that  the  District  had  come 
into  compliance.  In  any  case,  if,  six 
months  after  application  of  the  first 
sanction,  the  District  still  had  not 
submitted  a  corrective  program  that  EPA 
found  complete,  a  second  sanction 
would  be  required. 

If,  following  final  interim  approval.       i 
EPA  were  to  disapprove  Ventura's  | 

complete  corrective  program,  EPA  I 

would  be  required  to  apply  one  of  the 
section  1 79(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
District  had  submitted  a  revised 
program  and  EPA  had  determined  that 
it  corrected  the  deficiencies  that 
prompted  the  disapproval.  Moreover,  if 
the  Administrator  found  a  lack  of  good 
faith  on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  would 
apply  after  the  expiration  of  the  18-  j 

month  period  until  the  Administrator  < 
determined  that  the  District  had  come  ! 
into  compliance.  In  all  cases,  if,  six  ! 

months  after  EPA  applied  the  first 
sanction.  Ventura  had  not  submitted  a 
revised  program  that  EPA  had 
determined  corrected  the  deficiencies 
that  prompted  disapproval,  a  second 
sanction  would  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  state  or  district  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  title  V  operating  permits 
program  by  the  expiration  of  an  interim 
approval  and  that  expiration  occurs 
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after  November  15, 1995,  EPA  must 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  that  state  of 
district  upon  interim  approval 
expiration. 

1.  Ventura's  Title  V  Operating  Permits 
Program 

If  interim  approval  is  granted,  Ventura 
must  make  the  following  changes  to 
receive  full  approval: 

a.  Insignificant  activities.  Rules  33.2 
and  23  provide  the  framework  for 
Ventura's  insignificant  activities 
provisions.  For  its  program  to  be  fully 
approvable,  Ventura  must  provide  a 
demonstration  that  activities  that  are 
exempt  from  part  70  permitting  are  truly 
insignificant  and  are  not  likely  to  be 
subject  to  an  applicable  requirement. 
Alternatively,  the  District  may  restrict 
the  exemptions  to  activities  that  are  not 
likely  to  be  subject  to  an  applicable 
requirement  and  emit  less  than  District- 
established  emission  levels.  The  District 
should  establish  separate  emission 
levels  for  HAPs  and  for  other  regulated 
pollutants  and  demonstrate  that  these 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  firom 
and  type  of  units  that  are  required  to  be 
permitted  or  subject  to  applicable 
requirements. 

6.  Revision  process  for  significant 
changes  to  monitoring  terms  and 
conditions.  The  definitions  of  "minor 
permit  modification"  and  "significant 
part  70  permit  modification"  in  Rule 
33.1  must  be  revised  to  ensure  tliat 
significant  changes  to  existing 
monitoring  permit  terms  or  conditions 
are  processed  as  significant  permit 
modifications.  See  §  70.7(e)(4). 

c.  Operation  of  modifications  prior  to 
permit  revision.  Except  in  the  case  when 
a  federally  enforceable  permit  condition 
would  prohibit  it,  Ventura's  Rule  33.9 
A.l.  allows  sources  to  make  significant 
modifications  prior  to  receiving  a  part 
70  permit  revision.  In  order  to  be 
consistent  with  part  70,  Ventura  must 
revise  its  rule  so  that  the  only  changes 
that' may  be  operated  prior  to  receiving 

a  part  70  permit  revision  are  those 
modifications  subject  to  section  112(g) 
and  title  I,  parts  C  and  D  of  the  Act,  and 
that  are  not  prohibited  by  the  existing 
part  70  permit.  Under  part  70,  if  a 
proposed  change  does  not  meet  these 
criteria,  the  source  may  not  make  the 
change  until  the  permitting  authority 
has  revised  the  source's  part  70  permit. 
See§70.5(a)(l)(ii). 

d.  Public  notice.  Revise  Rule  33.7  B. 
to  include  notice  "by  other  means  if 
necessarj-  to  assure  adequate  notice  to 
the  affected  public."  See  §  70.7(h)(1). 

I      e.  Permit  content.  Ventura's  permit 
content  requirements  are  found  in  Rules 


33.3  and  33.9.  These  regulatory 
provisions  adequately  address  nearly  all 
of  the  part  70  requirements.  Certain 
elements  (e.g.  §  §  70.6(a)(3)(ii)(B), 
70.6(a)(6)(i)),  are  more  fully  detailed  in 
the  General  Part  70  Permit  conditions, 
which  were  submitted  in  appendix 
B.2.b.  of  Ventura's  part  70  program 
submittal.  Ventiu-a  must  establish  a 
binding  requirement  that  the  General 
Part  70  Permit  Conditions  will  be 
included  in  all  part  70  jjermits.  Ventura 
may  accomplish  this  by  modifying  its 
regulation  to  reference  the  general 
conditions  that  were  submitted  and 
approved  by  EPA,  or  by  more  fully 
addressing  the  conditions  within  the 
regulation. 

/.  Recordkeeping  requirements.  Revise 
Rule  33.3  permit  content  requirement  to 
provide  adequate  specificity  with  regard 
to  the  applicable  recordkeeping 
requirements.  See  §  70.6(a)(3)(C)(ii). 

g.  Emissions  trading  under  applicable 
requirements.  Add  emissions  trading 
provisions  consistent  with  §  70.6(a)(10), 
which  require  that  trading  must  be 
allowed  where  an  applicable 
requirement  provides  for  trading 
increases  and  decreases  without  a  case- 
by-case  approval. 

h.  Compliance  schedule.  Rule  33.3 
B.2..  which  requires  that  a  schedule  of 
compliance  be  included  in  the  permit, 
does  not  create  an  explicit  link  with 
33.9  B.4.,  which  details  the  contents  of 
a  compliance  schedule.  Revise  Rule  33.3 
permit  content  requirements  to  ensure 
that  all  elements  of  the  compliance 
schedule  under  §  70.5(c)  are 
incorporated  into  the  permit. 

i.  EPA  Notification  of  operational 
flexibility  changes.  Rule  33.5  D.  must  be 
revised  to  incorporate  EPA  notification 
of  changes  made  under  the  operational 
flexibility  provisions,  either  by 
providing  for  it  within  the  regulation,  or 
by  making  the  general  permit 
conditions,  which  do  specify  EPA 
notification,  required  elements  of  each 
permit.  See  §  70.4[b)(14){ii) 

2.  California  Enabling  Legislation 

Legislative  source  category  limited 
interim  approval  issue.  Because 
CaUfornia  state  law  currently  exempts 
agricultural  production  sources  from 
permit  requirements,  the  California  Air 
Resources  Board  has  requested  source 
category  limited  interim  approval  for  all 
California  districts.  EPA  is  proposing  to 
grant  source  category  limited  interim 
approval  to  the  operating  permits 
program  submitted  by  the  California  Air 
Resources  Board  on  behalf  of  Ventura 
County  on  December  6, 1993.  In  order 
for  this  program  to  receive  full  approval 
(and  to  avoid  a  disapproval  upon  the 
expiration  of  this  interim  approval),  the 


California  Legislature  must  revise  the 
Health  and  Safety  Code  to  eliminate  the 
exemption  of  agricultural  production 
sources  from  the  requirement  to  obtain 
a  permit. 

The  above  described  program  and 
legislative  deficiencies  must  be 
corrected  before  Ventura  can  receive  full 
program  approval.  For  additional 
information,  please  refer  to  the  TSD, 
which  contains  a  detailed  analysis  of 
Ventura's  operating  permits  program 
and  California's  enabling  legislation. 

in.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  Ventura's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  [insert  date 
30  days  after  date  of  publication]. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkieeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  9, 1994. 
lohn  Wise, 

Acting  Regional  Administr  itor. 
[FR  Doc.  94-28713  Filed  11-21-94;  8:45  ami 
BILLING  CODE  eS60-60-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  431 

Medicaid 
RIN  0970-AB32 

Administration  for  Children  and 
Families 

46  CFR  Part  205 

Aid  to  Families  With  Dependent 
Children;  National  Voter  Registration 
Act  of  1993;  Implementation 

AGENCIES:  Administration  for  Children 
and  Families  (ACF),  and  Health  Care 
Financing  Administration  (HCFA), 
HHS. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  These  proposed  rules  would 
remove  certain  regulatory  restrictions 
that  conflict  with  implementation  of  the 
National  Voter  Registration  Act  of  1993 
(NVRA).  NVRA  provisions  will  make  it 
easier  for  individuals  to  vote  in 
elections  for  Federal  office. 
DATES:  Consideration  will  be  given  to 
written  comments  received  on  or  before 
January  23,  1995. 

ADDRESSES:  Comments  on  the  propt^sed 
changes  to  45  CFR  205.50(a)(4)  to  be 
submitted  in  writing  to  the  Assistant 
Sacretary  for  Children  and  Families, 
Attention:  Mr.  Mack  A.  Storrs,  Director, 
Division  of  AFDC  Program,  Office  of 
Family  Assistance,  Fifth  Floor,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Comments  may  be  inspected 
belwef  p  8:00  a.m.  and  4:30  p.m.  during 
regulai  business  days  by  making 
arrang'^inents  with  the  contact  person 
identiiied  below 

Mail  written  comments  (1  original 
and  3  copies)  on  the  proposed  changes 
to  42  CFR  431.307  to  the  Health  Care 
Fiiiancing  Administration,  U.S. 
Department  of  Health  and  Human 
Services.  AttenUon:  MB-092-P.  P.O. 
Bocx  7518.  Baltimore.  Maryland  21207- 
0518.  In  commenting,  please  refer  to  file 
code  MB-092-P.  Comments  may  be 
delivered  to  Room  309-G.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avienue,  SW.,  Washington,  DC,  or  to 
Room  132,  East  Higii  Rise  Building. 
6325  Security  Boulevard.  Baltimore, 
Maryland.  Comments  will  be  available 
for  public  inspection  as  they  are 
reoaived.  beginning  approximately  three 
weeks  after  publication  in  Room  309-G 
of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 


Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5.00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
AFDC:  Lany  Games,  Branch  Chief, 
Eligibility  and  Administration  Polic7 
Branch,  Division  of  AFDC  Program. 
Office  of  Family  Assistance,  Fifth  Floor, 
370  L-Enfiant  Promenade,  SW., 
Washington,  DC  20447,  telephone  (202) 
401-5782 

Medicaid:  Mr.  Marines  T.  Svolos, 
Director,  Division  of  Medicaid 
Eligibility  Policy,  Office  of  Medicaid 
Policy,  Room  323.  East  High  Rise 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  telephone 
(410)966-^451. 

SUPPLEMENTARY  INFORMATION: 

Background 

Tlie  National  Voter  Registration  Act 
(NVRA)  of  1993.  Public  Uw  103-31. 
contains  three  provisions  which  will 
make  it  easier  for  individuals  to  register 
to  vote  in  elections  for  Federal  office. 
These  include:  (1)  the  simultaneous 
application  for  or  renewal  of  drivers 
licenses  and  voter  registration  (the 
motor  voter  part  of  the  bill):  (2)  the 
adoption  and  use  of  a  "mail" 
application  form  for  voter  registration; 
and  (3)  the  designation  of  State  voter 
registration  agencies,  including  among 
others,  all  offices  in  a  Stale  that  provide 
"public  assistance"  and  "State-funded 
programs  primarily  engaged  in 
providing  services  to  persons  with 
disabilities." 

As  defined  in  the  conference  report, 
the  term  "public  assistance  agencies" 
include"*   *  *  those  State  agencies  in 
each  State  that  administer  or  provide 
services  under  the  food  stamp, 
Medicaid,  the  Women,  Infants  and 
Children  (WIC)  and  the  Aid  to  Famifies 
with  Dependent  Children  (AFDC) 
programs".  H.  Rep.  No.  103-€6  (1993), 
p.  19. 

According  to  section  7(a)(4)  of  the 
NVRA,  public  assistance  offices  shall: 
distribute  mail  voter  registration  forms; 
provide  assistance  in  forms  completion; 
and  provide  a  service  to  accept 
completed  forms  and  to  transmit  them 
to  appropriate  authorities.  These 
services  are  to  be  available  at  the  time 
of  application,  recertification,  or 
renewal  or  when  a  change  in  address  is 
reported.  The  NVRA  also  contains 
provisions  addressing  how  applicants 
and  recipients  of  public  assistance  are  to 
be  informed  of  their  right  to  request  or 
decline  in  this  assistance. 

Section  7(a)(5)  of  the  NVRA  indicates 
that  these  offices  shall  not:  seek  to 
influence  a  party  preference;  display 
party-afiiliated  materials;  discourage 


registration;  or  imply  in  any  way  that 
the  availability  of  services  or  benefits  is 
dependent  upon  a  decision  to  register  or 
not  to  register  to  vote. 

Current  regulatory  provisions  at  45 
CFR  205.50(a)(4)  and  42  CFR  431.307 
(a)(2),  (b),  and  (c)  result  in  barring  the 
distribution  of  voter  registration 
materials  to  AFDC  and  Medicaid 
applicants  recipients.  Enactment  of  the 
NVRA  mandates  that  State  and  local 
public  assistance  offices  conduct  such 
activities.  In  order  to  comply  with  these 
statutory  requirements,  we  propose  to 
amend  45  CFR  205.50  and  42  CFR 
431.307  to  remove  the  bar  from  the 
States  subject  to  NVRA.  The  bar. 
however,  would  continue  to  apply  to 
States  that  are  exempt  from  NVRA. 
States  that  permit  voter  registration  at 
polling  places  (since  March  11, 1993  or 
pursuant  to  State  law  enacted  on  or 
before  that  date)  or  States  with  no  voter 
registration  requirements  for  any  voter 
in  the  state  with  respect  to  an  election 
for  Federal  office  (since  March  11, 1993) 
are  e.xempt  from  NVTLK  requirements. 

State  agencies  responsible  for  the 
administration  of  the  AFDC  and 
Medicaid  programs  have  already  been 
advised  of  the  availability  of  Federal 
financial  participation  (FFP)  necessary 
to  conduct  voter  registration  assistance 
in  public  assistance  offices  in 
accordance  with  Section  7  of  the  NVRA. 
The  Administration  for  Children  and 
Families  and  the  Health  Care  Financing 
Administration  will  issue  further 
guidance  in  program  instructions  as 
needed  to  AFDC  and  Medicaid  agencies 
regarding  the  implementation  of  these 
provisions.  All  relevant  Federal 
agencies  will  continue  to  work  closely 
with  each  other  and  with  State  public 
assistance  agencies  toward  the 
successful  implementation  of  this  Act. 

Under  Section  9  of  the  N\TIA  the 
Federal  Election  Commission  (FEC)  is 
required  to  develop  a  national  mail 
voter  registration  form  for  elections  to 
Federal  office  and  to  submit  reports  to 
Congress  to  assess  the  impacts  of  the 
legislation  each  odd-numbered  year 
beginning  June  30,  1995.  The  FEC 
published  an  NPRM  related  to  thase 
provisions  in  the  Federal  Register  on 
March  10, 1994,  59  FR  11211.  The 
comment  period  closed  on  April  11. 
1994. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles. 
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Paperwork  Reduction  Act 

These  proposed  regulations  do  not 
require  any  information  collection 
activities  and  therefore  no  approval  is 
necessary  under  the  Paperwork 
Reduction  Act. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  proposed  rules 
is  on  State  governments  and 
individuals.  Therefore,  we  certify  that 
these  rules  will  not  have  a  signi^cant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
a^ect  benefits  to  individuals  and 
payments  to  States.  Thus,  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects 

45  CFR  Part  205    ' 

Computer  technology,  Grant 
programs — social  programs,  EMvacy, 
Public  assistance  programs,  Reporting 
and  recordkeeping  requirements.  Wages. 

42  CFR  Part  431 

Aid  to  Families  with  Dependent 
Children,  Aliens,  Contracts 
(Agreements — State  Plan),  Eligibility, 
Grant-in-Aid  program — health,  Guam, 
Health  facilities,  Medicaid,  Puerto  Rico, 
Supplemental  Security  Income  (SSI), 
Virgin  Islands. 

[Catalog  of  Federal  Domestic  Assistance 
Programs  13.780,  Assistance  Payments- 
Maintenance  Assistance;  and  Program  No. 
93.778,  Medical  Assistance  Program] 

Dated:  June  21, 1994. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Dated:  June  30, 1994. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  10, 1994. 
Donna  E.  Shalala, 
Secretary'.  Health  andHuman  Sen'ices. 

For  the  reasons  explained  in  the 
preamble,  42  CFR  Part  431  and  45  CFR 
Part  205  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

42  CFR  CHAPTER  IV 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  Part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act(42U.S.C.  1302). 


2.  Section  431.307  is  amended  by 
revising  paragraph  (a)(2)  and  (b)  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  431 .307    Distribution  of  information 
materials. 

(a)*  *  * 

(2)  Have  no  political  implications 
except  to  the  extent  required  to 
implement  the  National  Voter 
Registration  Act  of  1993  (NVRA)  (Pub. 
L.  103-31); 
***** 

(b)  The  agency  must  not  distribute 
materials  such  as  "holiday"  greetings, 
general  public  announcements,  voting 
information  except  to  the  extent 
required  to  implement  NVRA  and  alien 
registration  notices. 
•        *        •        •        * 

(d)  The  agency  shall  distribute  such 
materials  as  are  required  to  implement 
NVRA. 

45  CFR  CHAPTER  II 

PART  205— GENERAL 
ADMINISTRATION  PUBLIC- 
ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  Part  205 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  602,  603.  606.  607, 
611. 1302, 1306(a).  1320b-7  and  1973gg-5. 

2.  Section  205.50  is  amended  by 
revising  paragraphs  (a)(4)  introductory 
text  and  (a](4)(i),  and  by  adding  a  new 
paragraph  (a)(4)(iv)  to  read  as  follows: 

§  205.50    Safeguarding  information  for  the 
financial  assistance  programs. 

(a)  *   *   * 

(4)  All  materials  sent  or  distributed  to 
applicants,  recipients„or  medical 
vendors,  including  material  enclosed  in 
envelopes  containing  checks,  will  be 
limited  to  those  which  are  directly 
related  to  the  administration  of  tlie 
program  and  will  not  have  political 
implications  except  to  the  extent 
required  to  implement  the  National 
Registration  Act  of  1993  (NVRA)  Pub.  L. 
103-31.  Under  this  requirement: 

(i)  Specifically  excluded  from  mailing 
or  distribution  are  materials  such  as 
"holiday"  greetings,  general  public 
announcements,  alien  registration 
notices,  and  voting  information  except 
to  the  extent  required  to  implement 
NVRA. 
***** 

(iv)  The  agency  shall  distribute  such 
materials  as  are  required  to  implement 
NVRA. 

***** 

[FR  Doc.  94-28672  Filed  11-21-94;  8:45  am) 
BILUNQ  CODE  4184-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  28 
[CGD  94-025] 
RIN2115-AE77 

Commercial  Fishing  Industry  Vessel 
Regulations  for  Aleutian  Trade  Act 
Vessels 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  On  September  13, 1994,  the 
Coast  Guard  published  a  supplemental 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (59  FR  47034).  This 
proposed  rule  would  promulgate  a  new 
subpart  regulating  certain  equipment 
requirements  and  operating  procedures 
for  fish  tender  vessels  operating  in  the 
Aleutian  trade.  These  regulations  would 
allow  for  the  continued  cargo  service  by 
water  to  remote  communities  in  Alaska 
while  ensuring  increased  safety 
standards  for  the  vessels  engaged  in  this 
trade. 

The  Federal  Register  incorrectly 
indicated  the  comment  period  would 
close  November  14, 1993  vice  November 
14,  1994. 

In  an  effort  to  be  responsive  to  the 
best  interests  of  the  public  and  receive 
the  greatest  amoimt  of  input  possible 
regarding  this  proposed  rulemaking,  the 
Coast  Guard  has  decided  to  reopen  the 
comment  period  until  December  31, 
1994. 

DATES:  Comments  must  be  received  on 
or  before  December  31,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-025), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  dehvered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Mark  D.  Bobal, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection,  (G-MIV-4), 
Room  1405.  U.S.  Coast  Guard 
Headquarters,  Washington,  DC  20593- 
0001  (202)  267-2307. 


Dated:  November  16, 1994. 
]Mepb  J.  Angelo, 

Acting  Chief,  Office  ofMarintf  Safety  Security 
and  Environment  Protection. 
IFR  Doc.  94-28816  Filed  11-21-«4;  8:45  am) 
BILUNG  CODE  4S10-14-M 


FEDERAL  COMMUNICATIONS 
CCMMiSSION 

47  CFR  Part  73 

[MM  Docket  No.  94-132,  RM-8529] 

Radio  Broadcasting  Services;  Reed 
City,  Ml 

AGENCY:  Federal  Communications 

t^onimission. 

actkjn:  Proposed  rule. 


SUMMARY:  This  document  requests 
comjTients  on  a  petition  filed  by  Steven 
B.  Beilfiiss  proposing  the  allotment  of 
Channel  247A  to  Reed  City,  Michigan, 
as  that  community's  first  local  FM 
broadcast  service.  There  is  a  site 
restriction  1.9  kilpmeters  {1.2  miles) 
southwest  of  the  community.  Canadian 
concurrence  has  been  requested  for  this 
allotment  at  coordinates  43-51-31  and 
85-30-50. 

DATES:  Comments  must  be  filed  on  or 
before  January  9, 1995,  and  reply 
comments  on  or  before  January  23, 
1995. 

ADDRESSES:  Federal  Communicafious 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Steven  V. 
Beil^ass,  5355  N.  Brentwood,  Grawn, 
Michigan  49637. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-132,  adopted  November  9,  1994,  and 
released  November  17, 1994.  The  full 
text  of  this  Commission  decision  is 
avrilable  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Propoeed 
Rule  Making  is  issued  until  the  matter 


is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chajinel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  PaH  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
IFR  Doc.  94-28765  Filed  11-21-94;  8:45  am] 
BILUNG  CODE  8712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-133.  RM-8539] 

Radio  Broadcasting  Services; 
Wewciia,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Jean 
and  Jerry  Spencer  requesting  the 
allotment  of  Channel  284A  to  Wewoka. 
Oklahoma,  as  the  community's  first 
local  FM  broadcast  service.  Channel 
284A  can  be  allotted  to  Wewoka  in 
compliance  with  the  Commission's 
technical  requirements  with  a  site 
restriction  of  11  kilometers  (6.8  miles) 
southwest,  at  coordinates  35-04-52 
North  Latitude  and  96-34-07  West 
Longitude,  to  avoid  short-spacings  to 
Stations  KMYZ-FM  Channel  283C1, 
Prvor.  OK,  KREK,  Channel  285A, 
Bristow,  OK,  and  KTMC-FM.  Channel 
285A,  McAlester,  OK. 
DATES:  Comments  must  be  filed  on  or 
before  Jan.  9, 1995,  and  reply  comments 
on  or  before  January-  23, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerry  Spencer,  P.O.  Box  1260, 
Wewoka,  OK  74884  (Petitioner). 
FOR  FURTHER  INFORMATION  COMTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634r-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-133,  adopted  November  9, 1994,  and 
released  Nov.  17, 1994.  The  full  text  of 
this  C(»nmission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  hitemational 
Transcription  Services,  Inc.  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  &T)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  ^  irte  contacts. 

For  information  regarding  proper 
filing  procedures  for  co.nnments,  .see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pan  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-28766  Filed  11-21-94.  8:4.S  »ro| 

BILLmG  CODE  6712-01^ 


47  CFR  Part  90 

(PR  Docket  No.  93-144,  PP  Docket  No.  93- 
253;  FCC  94-271] 

Facifttation  of  Future  Development  of 
SMR  Systems  in  the  800  MHz 
Frequency  Band;  implementation  of 
Section  309(j)  of  the  Communications 
Act— Competitive  Bidding,  800  MHz 
SMR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  FYoposed  rule. 


SUMMARY:  The  Commission  has  adopted 
a  Further  Notice  of  Proposed  Rule 
Making  (Further  Notice)  aimed  at 
establishing  a  flexible  regulatorv  scheme 
for  Specialized  Mobile  Radio  (SMR) 
systems  in  the  800  MHz  band.  The 
intended  efi^ect  of  this  Further  Notice  is 
to  solicit  comment  on  assignment  of 
blocks  of  SMR  specUiim  in  defined 
market-based  service  areas  that  will 
facilitate  the  development  of  wide-area, 
multi-channel  SMR  systems  that  are 
comparable  to  and  compete  with 
cellular  and  broadband  Personal 
Communications  Services  (PCS) 
systems;  how  the  needs  of  smaller  SMR 
systems  primarily  seeking  to  provide 
local  service  can  best  be  acconunodated 
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under  the  proposed  licensing  scheme; 
regulatory  treatment  of  existing  SMR 
systems;  application  and  licensing 
procedures  for  both  the  wide-area  SMR 
spectrum  blocks  and  locally  licensed 
SMR  channels;  continued  licensing  of 
SMR  systems  on  800  MHz  General 
Category  channels  or  on  other  non-SMR 
channels  through  inter-category  sharing; 
and  competitive  bidding  procedures  for 
resolution  of  mutually  exclusive  800 
MHz  SMR  apphcations. 
DATES:  Conunents  must  be  filed  on  or 
before  December  5. 1994,  and  reply 
comments  must  be  filed  on  or  before 
December  20, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
D'wana  Speight,  (202)  632-7125  (Private 
Radio  Bureau,  Land  Mobile  and 
Microwave  Division). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making,  PR 
Docket  No.  93-144,  PP  Docket  No.  93- 
253.  FCC  94-271.  adopted  October  20. 
1994,  and  released  November  4,  1994. 
The  full  text  of  the  Further  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Pubhc  Reference  Center,  Room  239. 
1919  M  Street,  N.W.,  Washington,  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Summary  of  Further  Notice  of  Proposed 
Rule  Making 

1 .  The  Further  Notice  is  intended  to 
build  upon  and  refine  the  Commission's 
previous  efforts  to  promote  the 
development  of  wide-area  SMR  service 
in  the  800  MHz  band,  particularly  its 
1993  Notice  of  Proposed  Rule  Making 
that  initiated  this  docket  (8  FCC  Red 
3950  (1993).  58  FR  33062  (June  15, 
1993)).  The  proposals  presented  in  the 
Further  Notice  also  are  part  of  the 
Commission's  continuing 
implementation  of  the  new  regulatory 
framework  for  mobile  radio  services 
enacted  by  Congress  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  Pub. 
L.  103-66. 107  Stat.  312,  392  (Budget 
Act). 

2  .  In  implementing  the  Budget  Act. 
the  Commission  previously  determined 
that  its  SMR  channel  assignment  rules 
should  be  revised  to  facilitate  licensing 
in  some  portion  of  the  800  MHz  SMR 
band  on  a  Major  Trading  Area  (MTA) 
basis.  In  the  Further  Notice,  the 
Commission  proposes  to  divide  the 
existing  14  MHz  of  SMR  spectrum  into 


two  categories  for  future  licensing:  (a) 
the  10  MHz  "upper  block",  comprised 
of  the  200  contiguous  SMR  channels 
(Channels  401  to  600),  would  be 
licensed  on  an  MTA  basis;  (b)  the 
remaining  4  MHz,  comprised  of  the  80 
non-contiguous  SMR  channels,  would 
be  licensed  in  groups  of  five  channels 
on  a  local  basis.  The  Commission 
tentatively  concludes  that  the  10  MHz 
upper  block  of  SMR  spectrum  is  best 
suited  for  wide-area  licensing  because  of 
its  contiguity. 

3.  The  Commission  also  seeks 
comment  on  its  tentative  conclusion 
that  the  80  non-contiguous  SMR 
channels  should  be  licensed  on  a  local 
basis.  The  Commission  seeks  comment 
on  whether  dividing  the  800  MHz  band 
spectrum  in  this  fashion  is  fair  and 
equitable  and  also  solicits  alternative 
allocations  that  would  fairly  balance  the 
interests  of  wide-area  and  local  SMR 
systems. 

4.  The  Commission  proposes  to  divide 
the  upper  10  MHz  "MTA  block"  into 
four  blocks  of  2.5  MHz,  corresponding 
to  50  channels  per  block  under  our 
existing  frequency  allocation  rules.  The 
Commission  seeks  comment  on  whether 
the  proposed  allocation  is  a  fair  division 
of  channels  within  the  MTA  and  will 
lead  to  efficient  spectrum  use  and  the 
appropriateness  of  alternative  block 
sizes  both  smaller  and  larger  than  2.5 
MHz. 

5.  In  addition,  the  Commission 
tentatively  concludes  that  a  limit  on  the 
aggregation  of  800  MHz  SMR  spectrum 
by  a  single  licensee  within  a  particular 
MTA  is  unnecessary.  The  Commission 
previously  concluded  that  45  MHz  cap 
on  aggregation  of  broadband  PCS, 
cellular,  and  SMR  spectrum,  combined 
with  existing  service-specific  caps  for 
cellular  and  PCS,  was  sufficient  to 
maintain  a  competitive  commercial 
mobile  radio  service  market.  The 
Commission  nonetheless  seeks 
comment  on  whether  there  should  be 
such  an  aggregation  limit  for  800  MHz 
SMR. 

6.  The  Commission  further  propose  to 
continue  licensing  SMR  systems  on  the 
"lower  80"  channels  on  a  local  basis  in 
order  to  provide  opportunities  for  SMR 
operators  who  seek  to  provide  local 
service.  The  Commission  solicits 
comment  on  two  alternative  approaches 
to  local  SMR  Ucensing.  The  first 
alternative  would  be  to  continue 
licensing  these  chaimels  under  the  same 
geographic  separation  and 
channelization  criteria  that  exist  in  the 
Commission's  current  SMR  rules.  The 
second  alternative  would  be  to 
discontinue  site-specific  licensing  and 
instead  offer  licenses  for  individual 
channels  or  small  channel  blocks 


covering  defined  geographic  areas.  The 
Commission  also  seeks  comment  on  any 
possible  licensing  alternatives  for  the 
"lower  80"  channels  that  might  further 
promote  the  SMR  operators'  ability  to 
quickly  gain  access  to  spectrum  and  to 
provide  efficient  service  to  the  pubhc. 

7.  The  Commission  also  proposes  that 
MTA  licensees  will  be  entitled  to  use 
any  available  border  area  channels 
within  their  spectrum  blocks,  subject  to 
the  relevant  rules  regarding 
international  assigimient  and 
coordination  of  such  chaimels.  The 
Commission  seeks  comment  on  this 
proposal  and  on  how  to  license  the 
channels  in  border  areas  that  are  not 
contained  in  the  proposed  MTA  block, 
which  include  both  lower  80  SMR 
channels  and  channels  that  are  allocated 
to  non-SMR  services  outside  the  border 
areas.  The  Commission  proposes  to 
license  these  channels  on  a  channel-by- 
channel  basis. 

8.  The  Commission  believes  that  a  key 
element  in  any  new  licensing  scheme 
for  wide-area  SMR  sjlems  is  that 
Ucensees  be  extended  the  same 
flexibility,  to  the  extent  feasible,  as 
cellular  and  PCS  licensees  in  terms  of 
the  location,  design,  construction,  and 
modification  of  their  facilities 
throughout  their  service  area.  Thus,  the 
Commission  tentatively  concludes  that 
MTA  licensees  in  the  800  MHz  band 
should  be  authorized  to  construct 
stations  at  any  available  site  and  on  any 
available  channel  within  their  MTAs 
(subject  to  their  obligation  to  provide 
co-channel  protection  to  incumbents  as 
discussed  infra).  It  also  proposes  to 
allow  MTA  licensees  to  add.  subtract, 
move,  and  otherwise  modify  their  base 
station  facilities  without  any  need  for 
prior  Commission  consent,  provided 
they  notify  the  Commission  of  the 
coordinates  and  certify  compliance  with 
other  applicable  FCC  technical 
requirements. 

9.  The  Commission  proposes  that  if  an 
incumbent  fails  to  construct, 
discontinues  operations,  or  otherwise 
has  its  license  terminated  by  the 
Commission,  the  spectrum  covered  by 
that  incumbent's  authorization  should 
automatically  revert  to  the  MTA 
licensee  who  has  obtained  the 
contingent  rights  to  that  spectrum.  An 
additional  proposal  is  that  the  MTA 
license  confer  the  right  to  negotiate  with 
incumbent  systems  within  the  MTA  to 
purchase  or  relocate  their  facilities.  In 
this  regard,  the  Comniission  proposes 
that  any  request  for  tiansfer  or 
assignment  of  an  incumbent 
authorization  to  the  MTA  licensee  be 
presumptively  considered  in  the  public 
interest.  The  Conamission  seeks 
comment  on  these  proposals  and  other 
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alternatives,  including  the  costs  and 
benefits  associated  with  each  alternative 
in  markets  that  are  heavily  occupied  by 
incumbent  licensees. 

10.  The  commission  tentatively 
concludes  that  incumbent  SMR  systems 
should  not  be  required  to  relocate  new 
frequencies,  but  that  decisions  regarding 
relocation  should  instead  be  left  to  the 
pajlies  involved  and  the  marketplace. 
Thus,  it  asks  commenters  to  address:  (a) 
whether  relying  on  voluntary 
negotiations  between  MTA  licensees 
and  incumbents  will  continue  to 
provide  sufficient  inducement  for 
incumbents  to  relocate;  (b)  whether  the 
Commission  should  intervene  if 
incumbents  refuse  "reasonable" 
inducements  to  relocate;  and,  (c)  what 
constitutes  a  "reasonable"  inducement 
and  the  specific  form  of  intervention,  if 
any,  that  should  be  taken  by  the 
Commission  in  those  instances  when 
the  incumbent  has  refused  such 
inducements.  The  Commission  also 
seeks  further  comment  on  mandatory- 
relocation  as  an  alternative  to  voluntary 
arrangements  between  MTA  licensees 
and  incumbents  similar  to  the 
Commission's  provisions  for  relocation 
of  microwave  licensees  from  the  2  GHz 
PCS  band.  In  addition,  the  Commission 
sohcits  comment  on  possible 
mechanisms  for  ensuring  that  all 
relocation  costs  to  inciunbents  would  be 
guaranteed  by  the  MTA  licensee, 
descriptions  of  specific  costs,  both 
.  direct  and  indirect,  that  would  be 
associated  with  relocation  (including 
whether  they  should  be  fully 
reimbursable  by  the  MTA  licensee),  and 
whether  MTA  licensees  should  be 
required  to  offer  some  form  of  premium 
over  cost  (e.g.,  additional  channels  or 
improved  facihties)  if  they  seek  to 
invoke  a  mandatory  relocation  option. 

11.  Also,  the  Commission  tentatively 
concludes  that  incumbent  systems 
should  not  be  allowed  to  expand 
beyond  their  existing  service  areas  on 
MTA-licensed  channels  without  the 
consent  of  the  MTA  licensee.  The 
Commi.-^sion  also  proposes  to  allow 
incumbent  licenses  to  freely  modify 
their  facilities  provided  such 
modifications  do  not  expand  their 
service  areas.  The  Further  Notice 
requests  comment  regarding  the 
advantages  and  disadvantages  of  these 
proposals  and  specific  examples  of 
circumstances  under  which  incumbents 
should  be  permitted  to  modify  their 
systems. 

12.  The  Commission  seeks  comment 
on  whether  a  fixed-radius  protected 
service  area  (e.g.,  30  kilometers  which 
approximates  the  40  dBu  signal  strength 
contour  of  an  SMR  station  operating 
with  maximum  facihties)  should  be 


established  for  incmnbent  SMR  systems 
so  that  such  systems  may  construct  new 
base  stations  within  the  existing 
station's  40  dBu  signal  strength  contour. 
The  Commission  asks  commenters  to 
include  a  technical  analysis  of  this 
proposal  and  any  alternative  proposals 
that  permit  greater  flexibility  for  locally 
licensed  SMR  systems. 

13.  The  Commission  has  previously 
concluded  that  the  co-channel 
interference  protection  obligations  of 
SMR  MTA  licensees  with  respect  to 
other  MTA  licensees  would  be  similar 
to  those  imposed  in  the  cellular  and 
PCS  services  where  licensees  are 
required  to  comply  with  interference 
protection  criteria  between 
Commission-defined  service  areas  only 
at  service  area  borders.  Thus,  the 
Commission  tentatively  concludes  that 
wide-area  SMR  licensees  in  the  800 
MHz  band  should  not  be  allowed  to 
exceed  a  signal  level  of  22  dBuV/m  at 
their  service  area  boundaries  (unless 
they  negotiate  a  different  signal  strength 
limit  with  all  potentially  affected 
adjacent  hcensees). 

14.  In  addition,  the  Commission 
proposed  to  apply  out-of-band  emission 
rules  only  to  the  "outer"  channels 
included  in  a  MTA  license  and  to 
spectrum  adjacent  to  interior  channels 
used  by  incumbents.  The  proposed  800 
MHz  SMR  emission  mask  rule  is  that  for 
any  frequency  outside  an  MTA 
licensee's  frequency  block,  the  power  of 
any  emission  shall  be  attenuated  below 
the  transmitter  power  (P)  by  at  least  43 
plus  10  log  ,0  (P)  decibels  or  80  decibels, 
whichever  is  the  lesser  attenuation.  The 
Further  Notice  seeks  comment  on  this 
proposal  including  a  request  for 
technical  analysis  of  the  proposal  and 
discussion  of  any  alternatives. 

15.  The  Commission  previously 
established  a  uniform  12-month  period 
for  constructing  a  standard  base  station 
in  all  CMRS  services  licensed  on  a 
channel-by-channel  basis.  The  Further 
Notice  proposed  to  no  longer  grant 
extended  construction  periods  on  non- 
MTA  chaimels  under  §  90.629  of  the 
Commission's  rules.  The  Commission 
seeks  comment  on  whether -strict 
enforcement  of  this  construction  period 
will  be  an  adequate  protection  against 
spectrum  warehousing  on  frequencies 
occupied  by  local  SMR  systems. 

16.  The  Commission  tentatively 
concludes  that  MTA  Ucensees  should 
have  five  years  to  construct  their 
systems.  Because  some  existing  wide- 
area  SMR  hcensees  have  already  been 
granted  extended  implementation 
periods  of  up  to  five  years,  the 
Commission  requests  comment  on  how 
existing  licensees  with  extended 
implementation  periods  should  be 


treated.  It  also  asks  commenters  to 
address  what  is  a  reasonable  timeframe 
for  completing  such  systems  given  the 
technologies  presently  available  in  the 
SMR  market. 

17.  The  Commission  proposes  that 
MTA-based  800  MHz  SMR  licensees  be 
required  to  provide  coverage  to  one- 
third  of  the  MTA  population  within 
three  years  of  initial  Hcense  grant  and  to 
two-thirds  of  the  population  by  the  end 
of  their  five-year  construction  period. 
The  Commission  further  proposed  thai 
an  MTA  licensee  must  satisfy  these 
requirements  regardless  of  the  extent  of 
the  presence  of  incumbents  within  its 
MTA  block.  The  Commission  also  seeks 
comment  on  whether  a  specific 
definition  of  what  constitutes  coverage 
should  be  adopted  for  this  service,  eg. 
should  single  channel  coverage  be 
sufficient  or  should  a  mult-channel 
coverage  requirement  be  imposed. 

18.  The  Commission  also  tentatively 
concludes  that  an  MTA  Hcensees 
failure  to  meet  the  coverage 
requirements  imposed  either  at  the  third 
or  fifth  years  of  its  construction  period 
should  result  in  forfeiture  of  the  license. 
This  penalty  for  failure  to  comply  with 
coverage  requirements  is  consistent 
with  the  penalties  provided  in  the 
Commission's  broadband  PCS  rules  and 
would  allow  the  spectnun  to  be  made 
available  to  other  qualified  applicants. 

19.  The  Commission  tentatively 
concludes  that  the  eligibihty  rules  for 
the  General  Category  channels  and 
Industrial/Land  Transportation  and 
Business  Category  Channels 
(collectively.  "Pool  Channels")  should 
be  revised  to  prohibit  SMR  and  non- 
SMR  applicants  from  applying  for  the 
same  channels  in  the  future.  The 
Commission  seeks  comment,  however, 
on  how  the  spectrum  should  be 
allocated  to  address  the  relative  demand 
for  SMR  and  non-SMR  services.  One 
alternative  would  be  to  eliminate  SMR 
ehgibility  for  all  future  licensing  on 
General  Category  and  Pool  Channels. 
Another  alternative  would  be  to  prohibit 
future  inter-category  sharing  by  SMR 
applicants  on  Pool  Channels,  but  to 
designate  a  portion  of  the  General 
Category  for  SMR-only  licensing  while 
the  remaining  channels  would  be 
available  only  to  non-SMR  hcensees.  A 
third  alternative  would  be  to  designate 
the  entire  General  Category  for  future 
Ucensing  exclusively  to  SMR  applicants. 
In  Ught  of  the  proposed  restriction  on 
future  SMR  use  of  Pool  Channels,  and 
possibly,  General  Category  channels  that 
are  designated  for  non-SMR  use,  the 
Commission  also  tentatively  concludes 
that  other  Part  90  services  should  be 
restricted  from  future  eUgibiUty  for 
licenses  on  SMR  Category  channels.  The 
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Further  Notice  seeks  comment  on  this 
proposal,  including  whether  incumbent 
SMRs  on  the  General  Category  or  Pool 
Channels  should  be  allowed  to  apply  for 
new  authorizations  on  these  channels. 

20.  The  Commission  proposes  that 
both  existing  licensees  and  new 
applicants  should  be  eligible  for  MTA 
licenses  as  well  as  for  local  licenses  in 
the  800  MH2  SMR  band.  It  requests 
comment  on  this  proposal,  including 
whether  there  is  any  need  to  restrict 
eligibility  for  MTA  licenses  to 
incumbent  li  .ensees  (or  to  restrict 
eligibility  based  on  other  criteria)  if 
competitive  bidding  procedures  are 
used. 

21.  For  800  MHz  SMR  MTA  licenses, 
the  Conunission  proposes  to  use 
application  procedures  similar  to  those 
used  for  licensing  of  PCS  based  on  the 
common  use  of  Commission-defined 
geographic  areas  and  spectnmi  blocks  to 
define  the  scope  of  Ucenses  in  both 
services.  The  Conunission  seeks 
comment  on  this  view,  and  on  any 
alternative-procedural  approach  that 
commenters  may  consider  appropriate. 
It  also  proposes  (1)  to  treat  all  MTA 
applicants  as  initial  applicants  for 
public  notice,  application  processing, 
and  competitive  bidding  purposes,  (2)  to 
require  appUcants  for  MTA-based  SMR 
licenses  to  file  an  initial  "short-form" 
application  to  qualify  for  competitive 
bidding,  after  which  the  successful 
bidder  files  a  "long  form"  application, 
and  (3)  to  adopt  rules  analogous  to  its 
PCS  rules  with  respect  to  application 
content,  amendment  and  modification 
of  appUcations.  return  of  defective 
applications,  waiver  procedures,  and 
petitions  to  deny.  In  addition,  the 
Commission  proposes  to  allow  a  limited 
opportunity  for  MTA  applicants  to  cure 
minor  defects  in  their  short-form 
applications  (but  not  to  allow  major 
amendments  after  the  expiration  of  the 
short-form  filing  window)  and  to  adopt 
rules  regarding  major  and  minor 
modification  of  MTA  licenses  and 
petition  to  deny  procedures  (including 
■greenmail"  restrictions  limiting 
payments  that  a  petitioner  may  receive 
in  exchange  for  agreeing  to  withdraw  a 
petition)  that  are  consistent  with  its  PCS 
rules. 

22.  The  Commission  also  seeks 
comment  on  licensing  procedures  for 
local  SMR  channels.  If  local  licensing  is 
based  on  defined  service  areas,  the 
Commission  proposes  to  use  application 
procedures  similar  to  those  used  for  the 
licensing  of  MTA  blocks.  If.  on  the  other 
hand,  site-specific  licensing  is  adopted 
for  the  locally  hcensed  SMR  channels, 
the  Commission  proposes  to  use 
application  procedures  similar  to  those 
riu«ntly  adopted  for  non-cellular  Part  22 


licensees.  To  the  extent  that  800  MHz 
SMR  channels  continue  to  be  licensed 
on  a  site-specific  basis,  the  Commission 
proposes  to  classify  the  following  as 
"initial"  applications  for  new 
authorizations:  all  appUcations  for  new 
frequencies  or  for  stations  more  than  2 
kilometers  from  an  existing  facility 
using  the  same  channel. 

23.  In  addition,  the  Commission 
recently  indicated  that  for  CMRS 
providers  licensed  on  a  site-specific 
basis,  major  modifications  include  a 
change  in  frequency,  an  increase  in  the 
effective  radiated  power  or  antenna 
height  above  average  terrain  in  any 
azimuth,  or  a  change  in  location.  The 
Commission  seeks  comment  on  the 
applicability  of  this  definition  to  locally 
licensed  SMR  systems  and  whether 
there  are  other  types  of  modifications 
that  should  be  deemed  major  in  this 
context.  The  Commission  proposes  that 
major  modification  appUcations  would 
be  subject  to  filing  vkrindow  and  cutoff 
procedures  and  processed  on  a  first- 
come,  first-served  basis,  except  that  (1) 
modification  applications  that  are 
mutually  exclusive  with  initial  or 
modification  applications  filed  on  the 
same  day  would  be  classified  as 
members  of  a  "same  day  filing  group," 
and  (2)  modification  applications  filed 
within  the  30-day  pubUc  notice  period 
of  a  competing  initial  application  would 
be  considered  part  of  the  30-day  filing 
group.  In  both  cases,  the  mutually 
exclusive  group  of  applications  would 
be  designated  for  comparative  hearing 
(unless  the  parties  negotiate  a  legal 
settlement)  because  the  Budget  Act  does 
not  permit  the  use  of  competitive 
bidding  procedures  to  determine 
whether  a  modification  appUcation 
should  be  granted.  The  Further  Notice 
seeks  comment  on  whether  our 
proposed  definitions  and  procedures  for 
dealing  with  modificaUon  applications 
are  appropriate  for  licensing  of  local 
SMR  channels.  It  also  proposes 
adoption  of  petition  to  deny  procedures 
for  local  SMR  licensing  similar  to  those 
proposed  for  MTA-based  licensing.  The 
Commission  seeks  comment,  however, 
on  whether  petitions  to  deny  locally 
licensed  SMR  applicaUons  should  be 
filed  within  the  initial  30-day  public 
notice  penod  following  acceptance  of 
such  applications,  or  only  after  an 
auction  winner  has  been  determined,  as 
is  proposed  in  the  case  of  MTA 
applications.  In  either  case,  the 
Commission  intends  to  review  only 
petitions  filed  against  the  auction 
winner. 

24.  The  Commission  proposes  to 
classify  all  MTA  licensees 
presumptively  as  CMRS  providers 
because  they  are  likely  to  provide 


interconnected  service  as  part  of  their 
service  offering.  It  further  proposes  that 
such  presumption  may  be  overcome  by 
demonstrating  that  their  service  does 
not  fall  within  the  CMRS  definition.  In 
addition,  the  Further  Notice  proposes 
not  to  apply  this  presiunption  prior  to 
August  10, 1996  in  the  case  of  any  MTA 
licensee  who  was  previously  licensed  in 
the  SMR  service  as  of  August  10, 1993, 
and  is  therefore  not  subject  to  CMRS 
regulation  for  three  years  from  the 
Budget  Act's  enactment  date.  It  also 
seeks  comment  on  whether  the 
presumption  of  CMRS  status  should 
apply  to  licensees  authorized  for  the  80 
locally  licensed  channels. 

25.  The  Commission  beUeves  that 
multiple  bidding  methodologies  may  be 
required  for  Ucensing  of  800  MHz  SMR 
service  because  the  two  proposed 
categories  of  licenses  (MTA-based  and 
local)  will  vary  significantly  from  one 
another  in  terms  of  expected  value  and 
interdependence.  In  addition,  it  believes 
that  competitive  bidding  in  the  800 
MHz  SMR  service  presents  a  number  of 
variables  that  have  not  been  presented 
in  other  services  for  which  auction  rules 
have  been  developed.  In  particular,  the 
proposed  licensing  of  local  SMR 
channels  on  a  site-specific  basis  requires 
e.xamination  of  how  competitive 
bidding  would  work  in  a  context  where 
mutually  exclusive  applicants  have 
applied  for  overlapping  rather  than 
identical  authorizations. 

26.  The  Commission  tentatively 
concludes  that  simultaneous  multiple 
round  bidding  is  most  likely  to  award 
MTA  licenses  to  bidders  who  value 
them  most  highly,  the  Further  Notice 
asks  commenters  whether  any  other 
competitive  bidding  designs  might  be 
more  appropriate  for  the  MTA-based 
licensing  of  800  MHz  SMR  spectrum. 
Assuming  simultaneous  multiple  round 
auctions  are  used,  the  Commission  also 
seeks  comment  on  which  blocks  should 
be  auctioned  together,  the  intervals 
between  rounds  in  each  auction,  and  the 
sequencing  of  each  auction.  Its  tentative 
view  is  that  all  MTA  Ucenses  should  be 
auctioned  simultaneously  becaiise  of  the 
relatively  high  value  and  significant 
interdependence  of  the  licenses.  The 
Further  Notice  seeks  comment  on  its 
view  and  on  possible  alternatives  for 
grouping  of  licenses. 

27.  The  Commission  tentatively 
concludes  that  a  simpler  and  less  costly 
auction  method,  such  as  single  round 
sealed  bid  auctions,  should  be  used  for 
licensing  the  80  local  SMR  channels. 
The  Further  Notice  also  asks 
commenters  to  suggest  alternative 
bidding  designs.  For  example,  if  these 
channels  are  licensed  on  a  site-specific 
basis,  one  alternative  would  be  to  allow 


mutually  exclusive  applications  to  use 
negotiated  settlements  or  coordination 
to  minimize  the  number  of  overlapping 
applications  that  would  require 
resolution  by  competitive  bidding. 
Another  alternative  would  be  to  divide 
the  local  80  SMR  channels  into  defined 
geographic  areas  (e.g.,  BTAs)  and  small 
blocks  of  chaimels  (e.g.,  five  or  ten 
channels)  and  conduct  a  series  of 
separate  auctions  for  mutually  exclusive 
applications  within  each  area/block 
combination.  The  Commission  seeks 
comment  on  the  practicality  of  these 
alternatives,  whether  these  auctions  for 
the  local  Ucenses  should  be  conducted 
separately  or  simultaneously,  and  how 
such  licenses  should  be  ordered  for 
auction  purposes. 

28.  The  Commission  also  seeks 
comment  on  bidding  procedures  to  be 
used  in  800  MHz  SMR  auctions, 
including  bid  increments,  duration  of 
bidding  rounds,  stopping  rules,  and 
activity  rules.  Assuming  that 
simultaneous  multiple  round  auctions 
are  used  for  MTA-based  SMR  licenses, 
the  Commission  generally  proposed  to 
use  the  same  or  similar  bidding 
procedures  to  those  used  in 
simultaneous  multiple  round  bidding 
for  MTA-based  PCS  Ucenses.  In  the  case 
of  locally  licensed  800  MHz  SMR 
channels,  the  Fiulher  Notice  seeks 
comment  on  bidding  procedures  that 
would  be  appropriate  depending  on 
whether  single  round  sealed  bid 
auctions  or  an  alternative  auction 
methodology  is  used.  It  generally 
proposed  to  follow  the  procedural, 
payment,  and  penalty  rules  estabUshed 
in  Subpart  Q  of  Part  1  of  the 
Commission's  Rules,  but  seeks  comment 
on  whether  any  service-specific 
modifications  of  these  rules  are  needed 
based  on  the  particular  characteristics  of 
the  aoo  MHz  SMR  service. 

29.  As  in  the  case  of  other  auctionable 
services,  the  Commission  proposes  to 
require  SMR  auction  participants  to 
tender  in  advance  to  Uie  Commission  a 
substantial  upfront  payment  as  a 
condition  of  bidding.  It  seeks  comment 
on  whether  the  standard  upfront 
payment  formula  of  $0.02  per  pop  per 
MHz  for  the  largest  combination  of 
MHz-pops  a  bidder  anticipates  bidding 
on  in  any  single  round  of  bidding  is 
appropriate  for  800  MHz  SMR  services. 
The  Commission  also  proposes  to 
require  that  wiiming  bidders  for  800 
MHz  SMR  licenses  supplement  their 
upfront  payments  with  a  down  payment 
sufficient  to  bring  their  total  deposits  up 
to  20  percent  of  their  winning  bid(s). 

30.  The  Commission  further  proposes 
to  adopt  bid  withdrawal,  default,  and 
disquaUfication  rules  for  800  MHz  SMR 
licensing  based  on  its  general 


competitive  bidding  rules  and  seeks 
comment  on  these  proposals.  Under 
these  procedures,  any  bidder  who 
withdraws  a  high  bid  during  an  auction 
before  the  Commission  declares  bidding 
closed,  or  defaults  by  failing  to  remit  the 
required  down  payment  within  the 
prescribed  time,  would  be  required  to 
reimburse  to  the  Commission  the 
difference  between  its  high  bid  and  the 
winning  bid  amount  the  next  time  the 
Ucense  is  offered  by  the  Commission,  if 
the  subsequent  winning  bid  is  lower.  A 
defaulting  auction  winner  would  be 
assessed  an  additional  penalty  of  three 
percent  of  the  subsequent  winning  bid 
or  three  percent  of  the  amount  of  the 
defaulting  bid,  whichever  is  less.  In  the 
event  that  an  auction  winner  defaults  or 
is  otherwise  disqualified,  we  propose  to 
re-auction  the  Ucense  either  to  existing 
or  new  appUcants.  The  Commission 
would  retain  discretion,  however,  to 
offer  the  license  to  the  next  highest 
bidder  at  its  final  bid  level  if  the  default 
occurs  within  five  business  days  of  the 
close  of  bidding. 

31.  The  Further  Notice  also  proposes 
to  adopt  the  transfer  disclosure 
requirements  contained  in  Section 
1.211(a)  of  the  Commission's  rules  for 
all  800  MHz  SMR  Ucenses  obtained  by 
competitive  bidding  and  specific  rules 
governing  unjust  enrichment  by 
designated  entities.  Generally. 
appUcants  transferring  their  licenses 
within  three  years  after  the  initial 
Ucense  grant  will  be  required  to  file, 
together  with  their  transfer  appUcation, 
the  associated  contracts  for  sale,  option 
agreements,  management  agreements, 
and  all  other  documents  disclosing  the 
total  consideration  received  in  return  for 
the  transfer  of  its  license. 

32.  The  Commission  also  proposes  to 
apply  its  previously  adopted  special 
rules  prohibiting  collusive  conduct  in 
the  context  of  competitive  bidding  to 
the  800  MHz  SMR  service  and  seeks 
comment  on  this  proposal. 

33.  The  Further  Notice  proposes 
specific  measures  and  eligibility  criteria 
for  designated  entities,  i.e.,  businesses 
owned  by  minorities  and/or  women, 
small  businesses,  and  nual  telephone 
companies.  The  Commission  seeks 
comment  on  these  proposals,  and 
specifically  on  identifying  special 
provisions  that  will  create  meaningful 
incentives  and  opportunities  for  such 
entities  that  are  tailored  to  the  unique 
characteristics  of  the  800  MHz  SMR 
service. 

34.  The  Commission  proposes  to 
utilize  bidding  credits  and  a  tax 
certificate  program  to  encourage 
participation  by  businesses  owned  by 
women  and  minorities  in  auctions  for 
the  800  MHz  SMR  service.  It  seeks 


comment  on  whether  the  likely  value  of 
MTA-based  SMR  Ucenses  would 
support  a  40  percent  bidding  credit,  but 
proposes  a  bidding  credit  of  25  percent 
for  the  "lower  80"  chaimel  Ucenses 
given  their  expected  lower  value.  To 
prevent  unjust  enrichment  by  women 
and  minorities  trafficking  in  licenses 
acquired  through  the  use  of  bidding 
credits,  the  Further  Notice  proposes 
imposition  of  a  forfeiture  requirement 
on  transfers  of  such  Ucenses  to  entities 
that  are  not  owned  by  women  or 
minorities. 

35.  The  Commission  also  proposes  to 
estabUsh  a  tax  certificate  program  under 
which  tax  certificates  would  be  issued 
to:  (a)  non-controlling  initial  investors 
in  minority  and  women-owned  800 
MHz  SMR  appUcants  and  Ucensees. 
upon  the  sale  of  their  non-controlling 
interests;  and.  (b)  800  MHz  SMR 
licensees  who  assign  or  transfer  control 
of  their  Ucenses  to  minority  and 
women-owned  entities,  ft  also  proposes 
to  impose  a  one-year  holding 
requirement  on  the  transfer  or 
assignment  of  800  MHz  SMR  licenses 
obtained  through  the  benefit  of  tax 
certificates. 

36.  In  terms  of  eUgibility  criteria,  the 
Commission  proposes  that  in  order  to  be 
deemed  a  business  owned  by  minorities 
and/or  women,  minorities  or  women 
must  have  at  least  50.1  percent  equity 
ownership  and  a  50.1  controlling 
interest  in  the  designated  entity.  For 
limited  partnerships,  the  general  partner 
must  be  a  minority  and/or  a  woman  (or 
an  entity  100  percent  owmed  and 
controlled  by  minorities  and/or  women) 
that  owns  at  least  50.1  percent  of  the 
partnership  equity.  In  the  PCS  context, 
the  Commission  established  an 
alternative  definition  for  minority-  and 
female-owned  businesses  whereby 
women  and/or  minority  principals 
control  the  applicant  and  own  at  least 
25  percent  of  the  equity  and  50.1 
percent  of  the  voting  stock  (in  the  case 
of  corporations).  The  Fiuther  Notice 
seeks  comment  on  which  of  these 
definitions  is  most  at    ropriate  for 
purposes  of  determining  designated 
entity  eUgibiUty  in  the  800  MHz  SMr 
service,  or  whether  both  definitions 
should  be  adopted  in  the  alternative.  Ii 
also  proposes  to  apply  to  the  800  MHz 
SMR  appUcants  the  same  affiliation  and 
attribution  rules  for  calculating  equity 
and  stock  ownership  previously 
adopted  in  the  PCS  conte.xt. 

37.  The  Commission  proposes  to 
adopt  installment  payments  for  small 
businesses  bidding  for  800  MHz  SMR 
Ucenses.  To  ensure  that  large  businesses 
do  not  become  the  unintended 
beneficiaries  of  installment  payment 
provisions  meant  for  small  businesses. 
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the  Commission  also  proposes  to  make 
the  unjust  enrichment  provisions  in  its 
general  competitive  bidding  rules 
applicable  to  installment  payments  by 
SMR  applicants.  The  Commission  seeks 
comment  on  this  proposal  including 
whether  additional  unjust  enrichment 
provisions  are  necessary  for  the  800 
MHz  SMR  service. 

38.  In  terms  of  eligibility  criteria,  the 
Commission  presents  two  alternatives 
for  a  small  business  definition.  One 
alternative  is  the  existing  SBA  net 
worth/net  income  size  standard  where 
an  entity  would  qualify  as  a  small 
business  if  its  net  worth  is  not  in  excess 
of  $6  million  with  average  net  income 
after  Federal  income  taxes  for  the  two 
preceding  years  not  in  excess  of  $2 
million.  A  second  alternative  is 
adoption  of  a  gross  revenue  standard 
like  that  used  in  the  broadband  PCS 
context.  The  Further  Notice  requests 
commenters  to  address  whether  the  SBA 
definition  or  a  gross  revenue  standard 
should  be  used  and  the  appropriate 
gross  revenue  threshold  for  the  800  MHz 
SMR  context. 

39.  The  Commission  seeks  comment 
on  Whether  bidding  credits  or  other 
special  provisions  should  be  provided 
for  rural  telephone  companies,  but  does 
not  propose  to  adopt  such  special 
provisions. 

40.  In  addition  to  the  special 
provisions  p.  oposed  above  for 
designated  entities,  the  Commission 
solicits  comment  on  the  following 
alternatives  and  related  issues  for  the 
800  MHz  SMR  service:  (l>expansion  of 
eligibility  for  installment  payments  to 
designated  entities  other  than  small 
businesses;  (2)  reduction  in  upfront 
payment  for  any  class  of  designated 
entities;  (3)  the  costs  and  benefits  with 
respect  to  auction  administration  and 
designated  entity  participation 
associated  with  a  reduced  upfront 
payment  in  the  800  SMR  service  in  the 
absence  of  a  spectrum  set-aside;  and  (4) 
whether  the  "lower  80"  channels 
should  be  designated  as  an 
"entrepreneurs'  block."  The 
Commission  tentatively  concludes  that 
it  would  not  be  feasible  to  designate  an 
MTA  channel  block  as  an  entrepreneur's 
block  because  the  large  number  of 
incumbents  already  licensed  throughout 
the  proposed  MTA  band  make  it 
virtually  impossible  to  identify  a 
particular  block  that  would  be  suitable. 
On  the  other  hand,  an  entrepreneurs' 
block  approach  could  be  more  feasible 
for  the  "lower  80"  chaimels,  which  we 
contemplate  will  be  used  primarily,  if 
not  exclusively,  for  operation  of  local 
SMR  systems. 

41.  In  addition,  if  the  Commission 
adopts  an  entrepreneurs'  block 


approach,  it  seeks  conunent  on  how 
eligibility  for  the  block  should  be 
defined.  Specifically,  commenters  are 
asked  to  address  whether  applicants 
other  than  designated  entities  should  be 
eligible  to  bid  for  entrepreneurs'  block 
licenses,  whether  the  same  financial 
caps  should  be  applied  for  determining 
eligibility  for  SMR  entrepreneurs'  block 
licenses,  how  designated  entities  should 
be  treated  within  the  entrepreneurs' 
block  in  terms  of  eligibility  criteria  and 
special  provisions.  The  Further  Notice 
also  requests  comment  on  whether  the 
definitions  for  small  businesses  and 
business  owned  by  minorities  and/or 
women  should  be  different  for  purposes 
of  determining  eligibility  for  the 
entrepreneurs'  block,  what  specific 
special  provisions  should  be  afforded  to 
designated  entities  within  the 
entrepreneurs'  block,  what  type  of 
attribution  and  affiliation  rules  should 
apply,  and  what  additional  measures  are 
needed  to  protect  against  unjust 
enrichment. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IREA) 
of  the  expected  impact  on  small  entities 
of  the  policies  and  rules  proposed  in 
this  Further  Notice  of  Proposed  Rule 
Making.  Written  public  comments  are 
requested  on  the  IRFA. 

A.  Reason  for  Action 

This  rule  making  proceeding  was 
initiated  to  secure  comment  on 
proposals  for  establishing  a  fiexible 
regulatory  scheme  for  the  800  MHz  SMR 
service  that  would  promote  efficient 
licensing  and  enhance  the  service's 
competitive  potential  in  the  commercial 
mobile  radio  marketplace.  The 
proposals  advanced  in  the  Further 
Notice  are  also  designed  to  implement 
Congress's  goal  of  regulatory  symmetry 
in  the  regulation  of  competing 
commercial  mobile  radio  services  as 
described  in  Sections  3(n)  and  332  of 
the  Communications  Act,  47  U.S.C. 
153(n).  332,  as  amended  by  Title  VI  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Budget  Act).  The  Commission 
also  seeks  to  adopt  rules  regarding 
competitive  bidding  in  the  800  MHz 
SMR  service  based  on  Section  309(j)  of 
the  Communications  Act,  47  U.S.C. 
309(J),  which  delegates  authority  to  the 
Commission  to  use  auctions  to  select 
among  mutually  exclusive  applications 
in  certain  services,  including  800  MHz 
SMR. 


B.  Objectives 

The  Commission  proposes  changes  to 
its  rules  for  the  800  MHz  SMR  service 
that  are  intended  to  promote  the  growth 
of  both  traditional  local  SMR  service 
and  emerging  wide-area  SMR  services, 
and  to  enhance  the  ability  of  all  SMR 
providers  to  compete  in  the  larger 
commercial  mobile  services  market. 
Specifically,  the  Commission  seeks  to 
designate  a  block  of  contiguous 
spectrum  in  the  800  MHz  SMR  band  for 
licensing  to  wide-area  systems  to  enable 
them  to  use  innovative  wideband 
technologies  and  compete  more 
effectively  against  Personal 
Communications  Services  and  cellular, 
which  also  use  contiguous  spectrum. 
The  Commission  proposes  to  license 
non-contiguous  spectrum  in  the  800 
MHz  SMR  band  on  a  local  basis  to 
provide  opportunities  for  smaller  SMR 
systems  that  seek  to  provide  local  niche 
services.  It  also  seeks  to  encourage  more 
efficient  use  of  spectrum  in  congested 
areas  and  to  accommodate 
technologically  advanced  systems. 
Finally,  the  Further  Notice  seeks  to 
establish  a  new  licensing  mechanism  for 
the  800  MHz  SMR  service  that  will 
significantly  streaitiline  the  processing 
of  applications,  reducing  the 
administrative  burden  for  both 
applicants  and  the  Commission. 

C.  Legal  Basis 

The  proposed  action  is  authorized 
under  the  Budget  Act,  Pub.  L.  No.  103- 
66,  title  VI,  Section  6002.  and  Sections 
2(a),  3(n).  4(i),  302.  303(g).  303{r).  309(i), 
309(j),  332(a),  332(c).  and  332(d)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
152(a).  153(n),  154(i),  302.  303(g), 
303(r).  309(i),  309(j),  332(a).  332(c)  and 
332(d),  as  amended. 

D.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

Under  the  proposal  contained  in  the 
Further  Notice.  SMR  licensees  who 
obtain  MTA-based  licenses  may  be 
required  to  report  information  regarding 
location  of  their  facilities  and  coverage 
of  their  service  areas.  SMR  applicants 
seeking  treatment  as  "designated 
entities"  may  also  be  subject  to 
reporting  and  recordkeeping 
requirements  to  demonstrate 
compliance  with  our  competitive 
bidding  rules. 

E.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

None. 

F.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

The  Further  Notice  potentially  affects 
numerous  small  entities  already 


operating  800  MHz  SMR  systems  on 
frequencies  that  would  be  designated  for 
licensing  on  a  wide-area  bases.  The 
Fiulher  Notice  of  proposed  Rule  making 
tentatively  concludes  that  existing 
licensees  on  these  frequencies  should  b« 
allowed  to  continue  operating  under 
their  existing  authorizations,  but  also 
saeks  to  encourage  voluntary  frequency 
transfers  or  other  arrangements  to  allow 
for  efficient  spectrum  use.  The 
competitive  bidding  proposals 
contained  in  the  Further  Notice  also 
could  affect  small  entities  seeking  initial 
licenses  in  the  800  MHz  SMR  service. 
The  Further  Notice  proposes  special 
provisions  in  the  Commission's  auction 
rules  to  benefit  "designated  entity" 
applicants,  including  small  businesses. 
Aft(!r  evaluating  comments  filed  in 
response  to  the  Further  Notice,  the 
Commission  will  examine  further  the 
impact  of  all  nde  changes  on  small 
entities  and  set  forth  its  findings  in  the ' 
Final  Regulator/  Flexibility  Analysis. 

G.  Significant  Alternatives  Aflinimizing 
tilt;  Impact  on  Small  Entities  Consistent 
IVjth  thi!  Stated  Objectives 

This  Further  Notice  solicits  comment 
un  i\  variety  of  alternatives.  Any 
additional  significant  alternatives 
pn-sfinted  in  the  comments  will  also  be 
considered. 

//.  IHFA  Comments 

Wo  request  written  public  comment 
un  the  foregoing  Initial  Regulatory 
FltNibility  Analysis.  Comments  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
spenfipti  in  the  summary  above. 

List  of  Subjects  in  47  CFR  Part  90 

Rodio. 

Amenif.'iory  Text 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  lip  amended  as  follows: 

PART  9a-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1 .  The  authority  citation  fur  Part  90 
I  oiitinues  to  read  as  follows: 

Authority:  Sections  4.  303,  and  332,  4H 
.Si. 11.  lOhfi,  1082,  as  amended;  47  U.S.C 
tiS  l.'j4,  303,  and  332,  unless  otherwise  noted 

2.  Section  90.7  is  amended  by  adding 
Iho  following  definitions  in  alphabetical 
onler  to  read  as  follows: 

§  90.7    Definitions. 


iajor  Trading  Areas  (MTAs).  A  total 
of  51  licensing  regions  based  on  the 
Rand  McNally  1992  Commercial  Atlas  (r 


Marketing  Guide,  123rd  Edition,  at 
pages  3&-39,  with  the  exceptions  and 
additions  set  forth  below.  The  Guide  is 
available  for  public  inspection  at  tho 
Office  of  Engineering  and  Technology's 
Technical  Information  Center,  Room 
7317,  2025  M  St.  NW..  Washington.  DC. 

(1)  Alaska  is  separate  from  the  Seattle 
MTA  and  is  Ucensed  as  a  single  MTA- 
like  area  separately. 

(2)  Guam  and  Northern  Mariana 
Islands  are  licensed  as  a  single  MTA- 
like  area. 

(3)  Puerto  Rico  and  the  U.S.  Virgin 
Islands  are  licensed  as  a  single  MTA-    . 
like  area. 

(4)  American  Samoa  is  licenstui  as  a 
single  MTA-like  area. 

•  *        »        »        • 

MTA-based  or  MTA  license.  A  license 
authorizing  the  right  to  use  a  specified 
block  of  SMR  spectrum  within  one  ot 
the  51  Major  Trading  Areas. 

•  *        •        •        • 

3.  Section  90.609  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  90.609    Special  limitaticns  on  amendment 
of  applications  for  assignment  or  transfer  of 
authorizaflons  for  radio  systems  strove  800 
IMHz. 

•  •         •         »         » 

(e)  Assignments  and  transfers  of  SMR 
Category  stations  in  the  816-821/861- 
866  band  licensed  on  or  before  August 
9,  1994,  must  follow  the  procedures 
detailed  in  §90.667. 

4.  Section  90.617  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b),  (c).  (d),  and  Table  4A  in 
paragraph  (d)  to  read  as  follows: 

§  90.617    Frequencies  In  ttie  809.750-824/ 
854.750-869  MHz,  and  896-901/935-940 
MHz  bands  available  for  trunited  or 
conventional  system  use  in  non-border 
areas. 

•  •        *         •        • 

(b)  The  channels  listed  in  Table  2A 
are  available  to  eligible  appficants  in  the 
Industrial/Land  Transportation  Category 
(consisting  of  the  Power,  Petroleum, 
Forest  Products,  Film  and  Video 
Production,  Relay  Press,  Special 
Industrial,  Manufacturers,  Telephone 
Maintenance,  Motor  Carrier,  Railroad, 
Taxicab  and  Automobile  Emergency 
Radio  Services).  These  frequencies  are 
available  in  areas  farther  than  1 10  km 
(68.4  miles)  from  the  U.S./Mexico 
border  and  farther  than  140  km  (87,0 
miles)  from  the  U.S./Canada  border. 
Specialized  Mobile  Radio  Systems 
(SMRS)  will  not  be  authorized  on  these 
frequencies. 

•  •        •         »        » 

(c)  The  channels  listed  in  Table  3.A 
are  available  to  eligible  applicants  in  the 
Business  Radio  Category.  This  category 


does  not  include  Specialized  Mobile 
Radio  Systems  as  defined  in  §  90.603(c). 
These  fi^equencies  are  available  in  areas 
farther  than  110  km  (68.4  miles)  from 
the  U.S./Mexico  border  and  farther  than 
140  km  (87.0  miles)  from  the  U.S./ 
Canada  border.  SpeciaUzed  Mobile 
Radio  Systems  will  not  be  authorized  on 
these  frequencies.  These  channels  are 
available  for  inter-category  sharing  as 
indicated  in  §  90.621(g). 
•        •        •        •        « 

(d)  The  channels  listed  in  Tables  4  A 
and  4B  are  available  only  to  eligibles  in 
the  SMR  category  which  consists  of 
Specialized  Mobile  Radio  (SMR) 
stations  and  eligible  end  users.  The 
frequencies  listed  in  Table  4A  are 
available  to  SMR  eligibles  desiring  to  b« 
authorized  on  MTA  service  areas  in 
accordance  with  Section  90.661.  SMR 
licensees  licensed  on  Channels  400-600 
on  or  before  August  9,  1994  may 
continue  to  utilize  these  frequencire 
within  their  existing  service  areas.  This 
paragraph  deals  with  the  assignment  of 
frequencies  only  in  areas  farther  than 
1 10  km  (68.4  miles)  irom  the  U.S./ 
Mexico  border  and  farther  than  140  km 
(87  miles)  from  the  U.S./Canada  border. 
See  §  90.619  for  the  assignment  of  SMR 
frequencies  in  these  border  areas.  For 
stations  located  within  113  km  (70' 
miles)  of  Chicago,  channels  401-600 
will  be  assigned  in  groups  as  out line«l 
in  Table  4C. 

Table  4A.— SMR  Category  806- 

821/851-866  MHz  BAND  Channels 

[MTA-Based  SMR  Systems 


Gro«jp 

Spectrum  block 

A  

816.0000/861.0000    to    817.2500/ 

862.2500   (Ctiannel   Nos.   401- 

450) 

B  

817.2500/862.2500    to    816.5000/ 

863.5000    (Ctte^nel   Nos.   451- 

500) 

C  

818.5000/863.5000    to    819.7500/ 

864.7500    (Channel   Nos.   501- 

550) 

D  

819.7500/864.7500    to    821.0000/ 

866.0000    (Channel   Nos.   551- 

600) 

LOCAL  Channels  ^ 

Group  No. 

Char  ,el  Nos. 

201 



201-241-281-321-331 
202-242-282-323  VJ? 

203 
204 
205 

?n6 

~.....— 

203-243-283-323-363 
204-244-284-324 -354 
205-245-285-325-365 
206-246-286-3''6-3fifi 

207 

207-247-287-327  367 

208 

20&-248-288-328->368 
221-261-301-341-381 
222-262-302-342-382 

221 
222 
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LOCAL  Channels  ^—Continued 


Group  No. 


223 
224 
225 
226 
227 
228 


Channel  Nos. 


^  These  frequencies  are  available  to  SMR 
ellgibles  on  a  local  basis. 

•        •        •        •        * 

5.  Section  90.619  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)(3)  and  (a)(5),  Table  4A  in 
paragraph  (a)(5),  (b)(8)  Table  12.  (b)(9) 
Table  16,  (b)(10)  Table  20,  and  (b)(ll) 
Table  24  to  read  as  follows: 

§  90.61 9    Frequencies  available  for  use  In 
the  U.SJMexIco  and  U.S./Canada  border 
areas. 

(a)*  *  * 

(3)  Tables  2A  and  2B  list  the  channels 
that  are  available  for  assignment  to 
eligible  applicants  in  the  Industrial/ 
Land  Transportation  Category 
(consisting  of  the  Power,  Petroleum, 
Forest  Products,  Video  Production, 
Relay  Press,  Special  Industrial, 
Manufactujers,  Telephone  Maintenance, 
Motor  Carrier,  Railroad,  Taxicab  and 
Automobile  Emergency  Radio  Services). 
Specialized  Mobile  Radio  Systems 
(SMRS)  will  not  be  authorized  in  this 
category. 
***** 

(5)  Tables  4A  and  4B  list  the  chaimels 
that  are  available  for  assignment  for  the 
SMRS  Category  (consisting  of 
Specialized  Mobile  Radio  Systems 
(SMRS)  as  defined  in  §  90.603(c)).  These 
channels  are  not  available  for  inter- 
category  sharing. 

Table  4A.— United  States-Mexico 
Border  Area.  SMRS  Category 
80&-821/851-866  MHz  Band  (95 
Channels) 


Group 


Offset  channel  No. 


MTA-Based  SMR  Category  (30  Channels) 


223-263-303-343-383 

224-264-304-344-384 

225-265-305-345-385  ! 

226-266-306-346-386 

227-267-307-347-387 

228-268-308-348-388 


Table  4A.— United  States-Mexico 
Border  Area,  SMRS  Category 
806-821/851-866  MHz  Band  (95 
Channels)— Continued 


a 

8 

c 


429-431-433-435-437-439 

469-471  -473-47&-4  77-479 

509-511-513-515-517- 

519- 

549 

551 -553-555-557-559- 

589- 

591-593-595-597-599 

SMR  Category— Local  Channels  (65 
Channels) 


228 
229 
230 
231 
232 
233 


228-268-308-348-388 
229-269-309-349-389 
230-270-310-350-390 
231-271-311-351-391 
232-272-31 2-352-392 
233-273-313-353-393 


Group 


234 
235 
236 
237 
238 
239 
240 


Offset  channel  No. 


234-274-31 4-354-394 
235-275-315-355-395 
236-276-31 6-356-396 
237-277-317-357-397 
238-278-31 8-358-398 
239-279-319-359-399 
240-280-320-360-400 


•         *         *         *         * 
(b)*  *  * 

Table  i  2.— SMRS  Category— 95 
Channels 

[Regions  1 ,  4,  5,  6) 


Group 


Channel  No. 


MTA-Based  SMR  Category  (90  Channels) 

A  None. 

B  463    through    480,    493    through 

500. 
C  501    through    510,    523    through 

540. 
D 553   through   570.    583   through 

600. 

SMR  Category— Local  Channels  (5  Channels) 
30 I  30-60-90-120-150 


*         *         *         *         * 
(9)  *    *    * 

Table  16.— SMRS  Category— 60 
Channels 

[Region  2) 


Group. 


Channel  No. 


MTA-Based  SMR  Category  (55  Channels) 

A  None. 

B  None. 

C  518    through    528,    536    through 

546. 
554    through    564,    572    through 

582.  590  through  600. 

SMR  Category— Local  Channels  (5  Channels) 
18 I  18-36-54-72-90 


(10)  •   •   * 

TABLE  20.— SMRS  Category— 135 
Channels 

[Region  3] 


Group 


Channel  No. 


MTA-Based  SMR  Category  (120  Channels) 

417  through  440. 

457   through    480.    497    through 

500. 
501    through    520.    537    through 

550. 


Table  20.— SMRS  Category— 1 35 
Channels— Continued 

[Region  3] 


Group 


Channel  No. 


38 
39 
40 


551    through    560.    577   through 
600. 

SMR  Category— Local  Channels  (15 
Channels) 

38-78-118-158-198 
39-79-119-159-199 
40-80-120-160-200 


(11)  *   •   * 

Table  24.— (Regions  7,  8)  SMRS 
Category— 190  Channels 


Group 


Channel  No. 


A 
B 
C 


MTA-Based  SMR  Category  (80  Channels) 

425  through  440. 
465  through  480. 
505    through    520,    545    through 

550. 
551    through    560.    585    through 

600. 

SMR  Category— Local  Channels  (110 
Channels) 


35 

35-75-115-155-195 

36 

36-76-116-156-196 

37 

37-77-117-157-197 

38 

38-78-118-158-198 

39 

39-79-119-159-199 

40 

40-80-120-160-200 

225 

225-265-305-345-385 

226 

226-266-306-346-386 

227 

227-267-307-347-387 

228 

228-268-308-348-388 

229 

229-269-309-349-389 

230 

230-270-310-350-390 

231  

231-271-311-351-391 

232 

232-272-312-352-392 

233 

233-273-313-353-393 

234 

234-274-314-354-394 

235 

235-275-315-355-395 

236 

236-276-316-356-396 

237 

237-277-317-357-397 

238 

238-278-318-358-398 

239 

239-279-31 9-359-3Vt9 

240 

240-280-320-360-400 

6.  Section  90.621  is  amended  by 
revising  paragraphs  (e)(2)  and  (e)(4)  to 
read  as  follows: 

§  90.621    Selection  and  assignment  of 
frequencies. 

***** 

(e)  *  *  * 

(2)  Channels  in  the  Industrial/Land 
Transportation  and  Business  categories 
will  not  be  available  to  SMR  systems  for 
inter-category  sharing. 
***** 

(4)  Channels  in  the  SMRS  category 
will  not  be  available  to  Industrial/Land 
Transportation  and  Business  category 
systems  for  inter-category  sharing. 
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7.  Section  90.629  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§90.629    Extended  implementation  period. 

***** 

(e]  SMR  Systems  licensed  after 
August  9, 1994  will  not  be  eligible  for 
extended  implementation  periods  under 
this  section. 

8.  Subpart  S  is  amended  by  adding  a 
new  heading  following  §  90.659  to  read 
as  follows: 

Policies  Governing  the  Licensing  and 
Vst  of  MTA-Based  SMR  Systems  in  the 
816-821/861-866  Band 

n  A  now  §  90.661  is  added  to  subpart 
S  to  read  as  follows: 

§  90.66 1     MTA-based  SMR  service  areas. 

MTA  licenses  for  SMR  spectrum 
blocks  in  the  816-821/861-866  band     . 
lis;(M^  in  Table  4A  of  §  90.617(d)  are 
available  in  51  Major  Trading  Areas 
(MTAs)  as  defined  in  §  90.7. 

10.  A  new  §90.663  is  added  to 
subpart  S  to  read  as  follows: 

§  90.663    MTA-based  SMR  system 
operations. 

(a)  MTA-based  licensees  authorized  in 
the  316-821/861-866  MHz  band 
pursuant  to  section  90.661  may 
construct  and  operate  base  stations 
using  any  frequency  identihed  in  their 
spectrum  block  anywhere  within  their 
authorized  MTA,  provided  that: 

(1)  The  MTA  Ucensee  affords 
protection,  in  accordance  with 

§  90  621(b),  to  all  previously  authorized 
co-channel  stations  that  are  not 
associated  with  another  MTA  license. 

(2)  The  MTA  licensee  complies  with 
any  rules  and  intemationaf  agreements 
that  restrict  use  of  frequencies  identified 
in  their  spectrum  block,  including  the 
provisions  of  section  90.619  relating  to 
U.$,/Canadian  and  U.S./Mexican  border 
ardas. 

(3)  The  MTA  licensee  limits  its  field 
strength  at  any  location  on  the  border  of 
the  MTA  service  area  in  accordance 
with  §90.771. 

(b)  In  the  event  that  the  authorization 
for  a  previously  authorized  co-channel 
station  within  the  MTA  licensee's 
authorized  spectrum  block  is  terminated 
or  revoked,  the  MTA  licensee's  co- 
channel  obligations  to  such  station  will 
cease  upon  deletion  of  the  facility  from 
the  Commission's  Ucensing  record.  The 
MTA  Ucensee  then  will  be  able  to 
construct  and  operate  base  stations 
using  such  frequency. 

11.  A  new  section  90.665  is  added  to 
subpart  S.to  read  as  follows: 


§  90.665    Authorization,  construction  and 
implementaticn  of  MTA  licenses. 

(a)  MTA  licenses  in  the  816-821/861- 
866  MHz  band  will  be  issued  for  a  term 
not  to  exceed  ten  years. 

(b)  MTA  licensees  in  the  816-821/ 
861-866  band  will  be  permitted  five 
years  to  construct  their  stations.  This 
five-year  period  will  commence  with 
the  issuance  of  the  MTA-wide 
authorization  and  will  apply  to  all  of  the 
licensee's  stations  within  the  MTA 
spectrum  block,  including  any  stations 
that  may  have  been  subject  to  an  earlier 
construction  deadline  arising  from  a 
pre-existing  authorization, 

(c)  MTA  licensees  in  the  816-821/ 
861-866  MHz  band  must,  within  three 
years,  construct  and  place  into 
operation  a  sufficient  number  of  base 
stations  to  provide  coverage  to  at  least 
one-third  of  the  population  of  the  MTA. 
Further,  each  MTA  licensee  must 
provide  coverage  to  at  least  two- thirds 
of  the  population  of  the  MTA  within 
five  years. 

12.  A  new  section  90.667  is  added  to 
subpart  S  to  read  as  follows: 

§  90.667    Special  provisions  regarding 
assignments  and  transfers  of 
authorizations  for  incumbent  SMR 
licensees  In  the  816-821/861-866  MHz 
band. 

An  SMR  hcensee  initially  authorized 
on  any  of  the  channels  listed  in  Table 
4A  of  Section  90.617  on  or  before 
August  9,  1994  may  transfer  or  assign  its 
channel(s)  to  another  entity  subject  to 
the  provisions  of  Sections  90.153  and 
90.609(b).  If  the  proposed  transferee  or 
assignee  is  the  MTA  licensee  for  the 
spectrum  block  to  which  the  channel  is 
allocated,  such  transfer  or  assignment 
presumptively  will  be  deemed  to  be  in 
the  public  interest. 

13.  A  new  Section  90.771  is  added  to 
Subpart  S  to  read  as  follows: 

§  90.771    Field  Strength  limits. 

The  predicted  or  measured  field 
strength  at  any  location  on  Ihe  border  of 
the  MTA  service  area  for  MTA  licensees 
shall  not  exceed  22  dBuV/m  unless  all 
bordering  MTA  licensees  agree  to  a 
higher  field  strength.  In  the  event  that 
this  standard  conflicts  with  the  NfTA 
licensee's  obligation  to  provide  co- 
channel  protection  to  incumbent 
licensees  under  Section  90.621(b),  the 
requirements  of  Section  90.621(b)  shall 
prevail. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFH  Doc.  94-28760  Filed  11-21-94;  «:45  ami 

BILLING  CODE  •712-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Oay  and  l2-Montti 
Findings  for  Eleven  Petitions  to  List 
Three  Blind  Harvestmen,  Three  Micro- 
blind  Harvestmen,  One  Spider,  Two 
Buttertiies.  One  Moth,  Two  Crickets, 
Three  Katydids,  and  Five 
Grasshoppers 

AGENCY:  Fish  and  Wildlife  Servii.r:, 

Interior. 

ACTION:  Notice  of  petition  findings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  announces  negative 
.90-day  and  12-month  findings  on  1 1 
petitions  to  list  20  invertebrates  under 
the  Enda.ngered  Species  Ad  of  1973.  as 
amended.  After  careful  assessment  of 
the  best  scientific  and  commorcial 
information  available  regarding  the 
present  and  future  threats  feeing  the 
petitioned  species,  the  Service  either 
finds  that  the  petitioners  have  not 
presented  substantial  information 
indicating  the  requested  actions  may  be 
warranted  (90-day  finding)  or 
determines  that  the  petitioned  action  is 
not  warranted  at  this  time  (12-month 
finding).     ' 

DATES:  These  findings  announced  in 
this  notice  were  made  on  November  3, 
1994.  Comments  and  materials  related 
to  these  petition  findings  may  be 
submitted  to  the  Field  Supervisor  at  the 
address  below  until  further  notice. 
ADDRESSES:  Comments,  questions,  or 
information  concerning  the  status  of  the 
petitioned  species  should  be  submitted 
to  the  Field  Supervisor,  Sacramento 
Field  Office.  Fish  and  Wildlife  Service, 
2800  Cottage  Way,  Room  E-1823, 
Sacramento,  California,  95825-1846. 
The  petitions,  finding,  supporting  data, 
and  comments  are  available  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATiOH  CONTACT: 
Chris  Nagano  at  the  above  address  or  at 
916/978-4866. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangensd 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1533  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scicniific  or 
commercial  information  indicating  the 
petitioned  action  may  be  warranted.  To 
the  maximum  extent  practicable,  this 
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finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  Service  finds 
that  a  petition  presents  substantial 
information  indicating  the  requested 
action  may  be  warranted,  then  the 
Service  initiates  a  status  review  on  that 
species.  Section  4(bK3)(B)  of  the  Act 
requires  that  for  any  petition  that 
presents  substantial  scientific  and 
commercial  information,  a  finding  be 
made  within  12  months  of  the  date  of 
receipt  of  the  petition  on  whether  the 
petitioned  action  is  (a)  not  warranted, 
(b)  warranted,  or  (c)  warranted  but 
precluded  from  immediate  proposal  by 
other  pending  proposals  to  list,  delist,  or 
reclassify  species.  Such  12-month 
findings  are  to  be  published  promptly  in 
the  Federal  Register. 

The  Service  has  made  negative  90-day 
findings  on  7  of  the  11  petitions  to  list 
16  invertebrates;  the  Marin  blind 
harvestman,  Anza  Borrego  blind 
harvestman,  Silver  Creek  blind 
harvestman,  Ross  micro-blind 
harvestman,  Ubick's  gnaphosid  spider, 
unsilvered  fiitillary  butterfly,  Jacalitos 
Jerusalem  cricket,  Berkeley  ground 
cricket,  JacaUtos  shield-backed  katydid, 
splendid  shield-backed  katydid, 
Antioch  shield-backed  katydid,  San 
Bernardino  Mountains  grasshopper, 
Lompoc  grasshopper,  Santa  Monica 
Mountains  grasshopper,  Central  Valley 
grasshopper,  and  Mexicali  lubber 
grasshopper.  The  Service  finds  that  the 
petitioners  have  not  presented 
substantial  information  indicating  the 
requested  actions  for  these  16  taxa  may 
be  warranted.  In  addition,  the  Service 
has  made  negative  12-month  findings  on 
4  of  the  1 1  petitions  for  4  invertebrates; 
the  Fairmont  micro-blind  harvestman, 
Edgewooi  i  Park  micro-bUnd 
harvestman,  Yontocket  ringlet  butterfly, 
and  Opler's  longhom  moth.  The  Service 
has  been  assessing  the  status  of  these 
four  taxa  since  their  designation  as 
category  2  candidates.  Minimal  new 
information  was  received  or  available  to 
the  Service  beyond  that  used  to  assign 
these  invertebrates  to  category  2.  As  a 
result,  the  Service  determines  that  the 
petitioned  action  is  not  warranted  at 
this  time.  These  four  taxa  will  be 
retained  in  category  2. 

On  July  6, 1989,  the  Service  received 
a  petition  from  Dr.  Thomas  Briggs  of  the 
CaUfomia  Academy  of  Sciences  to  list 
the  Marin  blind  harvestman  [Calicina 
diminua)  as  an  endangered  species.  The 
letter,  dated  July  6,  1989,  was  clearly 
identified  as  a  petition  and  contained 
the  name,  signature,  institutional 
affiliation,  and  address  of  the  petitioner. 

The  petition  stated  that  the  Marin 
blind  harvestman  is  known  onlv  from  a 


portion  of  Burdell  Mountain  in  Marin 
County,  California.  This  species  was 
described  from  18  specimens  collected 
under  rocks  in  serpentine  grassland  at 
this  location  (Ubick  and  Briggs  1989). 
The  threat  cited  by  the  petitioner  is  the 
construction  of  the  Buck  Center  for 
Research  on  Aging.  The  proposed 
project  includes  the  designation  of  a 
300-acre  conservation  area  and  a  188- 
acre  development  area.  The  proposed 
activities  include  a  research  center,  a 
residential  area,  parking  lots,  and 
roadways.  The  Marin  blind  harvestman 
is  only  known  from  three  locations,  two 
occurring  on  the  proposed  Buck  Center 
for  Research  on  Aging  site  (EIP 
Associates  1992).  Based  on  an  analysis 
of  the  draft  environmental  impact  report 
for  the  proposed  project,  one  of  two 
serpentine  rock  outcrops  containing  the 
species  would  be  damaged  or  lost  (EIP 
Associates  1992,  Western  Ecological 
Services  Company  1990).  The  extent  of 
adequate  surveys  for  this  species  that 
have  been  conducted  in  suitable 
habitats  in  Marin  County  is  not  clear.  A 
map  displaying  the  geological  features 
of  Burdell  Mountain  and  adjacent  areas 
was  also  examined  in  conjunction  with 
this  review.  The  1:250,000  geological 
base  map  for  the  Santa  Rosa  Quadrangle 
(California  Division  of  Mines  and 
Geology  1980)  reveals  other  serpentine 
outcrops  within  the  general  vicinity  of 
Burdell  Mountain.  Some  of  these 
outcrops  appear  to  provide 
approximately  the  same  combination  of 
geographic  features  as  the  known 
habitats  on  Burdell  Mountain.  The 
petition  and  supporting  documentation 
indicate  that  adequate  surveys  of  these 
other  potential  habitats  were  not 
conducted  for  the  Marin  blind 
harvestman.  Moreover,  because  the 
petition  did  not  present  information  on 
whether  the  Marin  blind  harvestman 
may  be  declining,  additional  adequate 
surveys  are  needed  to  assess  its 
distribution  and  population  status. 
Beyond  the  information  described 
above,  the  petitioner  presented  few  data 
on  the  status  of  the  animal.  Therefore, 
the  Service  determines  that  the 
petitioner  did  not  present  substantial 
information  that  the  requested  action 
may  be  warranted. 

On  July  17, 1990,  the  Service  received 
a  petition  from  Briggs  and  Mr.  Darrell 
Ubick  of  the  California  Academy  of 
Sciences  to  list  the  Anza  Borrego  blind 
harvestman  [Sitalcina  bonegoensis)  as 
an  endangered  or  threatened  species. 
The  letter,  dated  July  14, 1990,  was 
clearly  identified  as  a  petition  and 
contained  the  names,  signatures, 
institutional  affiliation,  and  address  of 
the  petitioners. 


According  to  the  petition,  the  Anza 
Borrego  blind  harvestman  is  known 
only  from  an  isolated  palm  grove  at 
Mountain  Palm  Springs,  a  canyon  in 
Anza  Borrego  State  Park  in  San  Diego 
County,  California.  Within  this  site,  the 
petitioners  reported  that  harvestmen 
have  been  found  only  at  a  "few  moist 
spots  near  the  palm  trees."  They  stated 
the  animal  could  be  harmed  by  any 
development  at  this  location.  Mountain 
Palm  Springs  is  an  unimproved 
campground  that  is  regularly  patrolled 
by  park  rangers  (Bill  Tippets  and  Mark 
Jorgensen,  California  Department  of 
Parks  and  Recreation,  pers.  comm., 
November  16,  1990).  Off-road  vehicle 
use,  which  has  caused  extensive  habitat 
destruction  in  other  areas  of  the 
southwestern  United  States,  is  not  a 
problem  at  this  location  (Mark 
Jorgensen,  ibid.).  Six  palm 
( Washingtonia  filifera)  groves  occur  in 
the  immediate  vicinity  of  the 
campground  and  25  palm  groves  exist  in 
Anza  Borrego  State  Park,  of  which,  five 
are  located  within  10  miles  of  Mountain 
Palm  Springs.  The  petitioners  did  not 
indicate  if  surveys  had  been  conducted 
at  any  of  these  other  similar  habitats. 
Moreover,  because  the  petition  did  not 
present  information  on  whether  the 
Anza  Borrego  blind  harvestman  may  be 
declining,  additional  adequate  surveys 
are  needed  to  assess  its  distribution  and 
population  status.  Beyond  the 
information  described  above,  the 
petitioner  presented  few  data  on  the 
status  of  the  animal.  Therefore,  the 
Service  determines  that  the  petitioners 
did  not  present  substantial  information 
that  the  requested  action  may  be 
warranted. 

On  July  17,  1990,  the  Service  received 
a  petition  from  Briggs  and  Ubick  to  list 
the  Silver  Creek  blind  harvestman 
[Calicina  jungi)  as  an  endangered  or 
threatened  species.  The  letter,  dated 
July  14,  1990,  was  clearly  identified  as 
a  petition  and  contained  the  names, 
signatures,  institutional  affiliation,  and 
address  of  the  petitioners. 

The  petition  stated  that  the  Silver 
Creek  blind  harvestman  is  known  only 
from  rocky  serpentine  grassland,  0.9 
miles  southeast  of  the  junction  of  Silver 
Creek  and  San  Felipe  Roads,  near  San 
Jose  in  Santa  Clara  County,  California. 
The  petitioners  noted  that  urban 
development  imperils  this  species  and  a 
pipeline  was  laid  through  its  habitat  on 
or  before  1990.  In  a  letter  dated  January 
13,  1990,  the  petitioners  stated  they  had 
searched  for  blind  harvestmen  and 
micro-blind  harvestmen  in  the  vicinity 
of  Silver  Creek  and  Metcalf  Canyon 
Roads  in  the  San  Jose  area  during  4  days 
in  1966  and  1  day  in  1983.  The  petition 
and  supporting  documentation-indicate 
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that  the  surveys  of  these  other  potential 
habitats  for  the  Silver  Creek  blind 
harvestman  were  inadequate.  Though 
the  Silver  Creek  bUnd  harvestman  may 
be  declining,  additional  adequate 
surveys  are  needed  to  assess  its 
distribution.  Beyond  the  information 
described  above,  the  petitioner 
presented  few  data  on  the  status  of  the 
animal.  Therefore,  the  Service 
determines  that  the  petitioners  did  not 
present  substantial  information  that  the 
requested  action  may  be  warranted. 
On  October  31, 1989,  the  Service 
received  a  petition  from  Briggs  to  list 
the  Fairmont  micro-blind  harvestman 
{Microcina  Iiimi)  as  an  endangered 
species.  The  letter,  dated  October  26. 
1989,  was  clearly  identified  as  a  petition 
and  contained  the  name,  signature, 
institutional  affiliation,  and  address  of 
the  petitioner.  The  Fairmont  micro- 
blind  harvestman  was  designated  a 
category  2  csmdidate  species  on 
November  21,  1991  (56  FR  58804). 

The  petitioner  stated  that  the  known 
distribution  of  the  Fairmont  micro-blind 
harvestman  is  limited  to  two  serpentine 
outcrops  on  Fairmont  Ridge,  near  the 
City  of  San  Leandro  in  Alameda  County, 
California.  The  petitioner  stated  that  all 
other  suitable  habitats  in  this  area  have 
been  searched  without  success.  A 
proposed  bousing  development  and 
overgrazing  by  livestock  were  cited  as 
the  basis  for  the  requested  action.  The 
Service  reviewed  the  petition  and 
supporting  documents,  including  a 
scientific  paper  describing  the  genus 
Microcina  and  the  species  M.  lumi 
(Briggs  and  Ubick  1989)  and  a  map 
displaying  the  geological  features  of 
Fairmont  Ridge  and  adjacent  areas.  This 
map,  a  1:250,000  geological  base  map 
for  the  San  Francisco  quadrangle 
(California  Division  of  Mines  and 
Geology  1980),  reveals  other  serpentine 
outcrops  within  the  general  vicinity  of 
Fairmont  Ridge.  Some  of  these  outcrops 
appear  to  provide  approximately  the 
same  combination  of  geographic 
features  as  the  known  habitats  on 
Fairmont  Ridge.  Though  urban 
development  and  grazing  remain  a 
threat  in  the  species'  known  habitat, 
other  potential  habitats  remain 
unsurveyed  for  the  Fairmont  micro- 
blind  harvestman.  Moreover,  no  new 
information  was  received  or  available  to 
the  Service  beyond  that  used  to  assign 
this  species  to  category  2.  As  a  result, 
the  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the 
present  and  future  threats  facing  the 
Fairmont  micro-blind  harvestman  and 
determines  that  the  petitioned  action  is 
not  warranted  at  this  time. 


On  March  22, 1990.  the  Service 
received  a  petition  from  Briggs  and 
Ubick  to  list  the  Edgewood  Park  micro- 
blind  harvestman  [Microcina 
edgewoodensis)  as  an  endangered 
species.  The  letter,  dated  March  20, 
1990,  was  clearly  identified  as  a  petition 
and  contained  the  names,  signatures, 
institutional  affihation,  and  address  of 
the  petitioners.  The  Edgewood  Park 
micro-blind  harvestman  was  designated 
a  category  2  candidate  species  on 
November  21, 1991  (56  FB  58804). 
According  to  the  petitioners,  the 
Edgewood  Park  micro-blind  harvestman 
is  known  only  from  Edgewood  County 
Park  and  a  site  west  of  Interstate 
Highway  280  in  San  Mateo  County. 
California  known  as  the  "Triangle" 
(these  two  localities  were  cited  as  three 
sites  in  the  petition).  This  ispecies  was 
described  from  three  male  specimens 
collected  at  these  two  locations  (Briggs 
and  Ubick  1989).  The  animals  were 
found  beneath  rocks  in  serpentine 
grassland  adjacent  to  scrub  oaks.  The 
threat  cited  by  the  petitioners  is 
unspecified  development  at  the 
Triangle.  The  Service  is  not  aware  of 
any  development  currently  proposed  for 
this  specific  area.  In  addition, 
serpentine  grassland  in  this  area  is  being 
protected  due  to  the  presence  of  the 
threatened  bay  checkerspot  butterfly 
[Euphydryas  editha  bayensis).  A  study 
commissioned  by  the  County  of  San 
Mateo  determined  that  it  is  not  feasible 
to  construct  a  golf  course  at  Edgewood 
County  Park  (Thomas  Reid  Associates 
1993).  The  County  of  San  Mateo  has 
designated  Edgewood  County  Park  as 
natural  open  space  (Barrales  and 
Huening  1993,  San  Mateo  County  Board 
of  Supervisors  1993).  In  light  of  the 
above  discussion  and  because  no  new 
information  was  received  or  available  to 
the  Service  beyond  that  used  to  assign 
this  species  to  category  2,  the  Service 
has  carefully  assessed  the  best  scientific 
and  commercial  information  available 
regarding  the  present  and  future  threats 
facing  the  Edgewood  micro-blind 
harvestman  and  determines  that  the 
^  petitioned  action  is  not  warranted  at 
'this  time. 

On  December  3. 1991,  the  Service- 
received  a  petition  from  Briggs  to  list 
the  Ross  micro-blind  harvestman 
[Microcina  sp.)  as  an  endangered 
species.  The  letter,  dated  November  27, 
1991.  was  clearly  identified  as  a  petition 
and  contained  the  name,  signature, 
institutional  affiliation,  and  address  of 
the  petitioner. 

The  petition  reported  the  Ross  micro- 
blind  harvestman  is  known  only  from 
specimens  collected  in  February  1991 
on  a  portion  of  Bald  Hill  in  Ross,  Marin 
County.  California.  The  petitioner,  a 


blind  harvestmen  specialist,  stated  that 
this  is  a  valid  species  based  on 
morphological  characters.  This 
undescribed  species  was  collected 
under  sandstone  rocks  in  a  grassland- 
oak  and  bay  woodland  ecotone  directlv 
east  of  the  summit  of  Bald  Hill  at  an 
elevation  of  880  feet.  The  petitioner 
cited  a  proposed  residential 
development  as  the  threat  to  the  Ross 
micro-blind  har\'estman.  A  residential 
development  had  been  proposed  for  this 
site  and  a  final  environmental  impact 
report  was  certified  by  the  Ross 
Planning  Commission  (Gary  Broad,  Ross 
Planning  Department,  pers'  comm., 
1993).  However,  the  project  was  denied 
by  the  City  Council  and  court  challenges 
by  the  project  proponent  were 
unsuccessful.  Projects  may  be  proposed 
for  this  location  in  the  future  but  none 
have  been  made  to  date.  As  a  result,  the 
Service  considers  such  threats  to  the 
Ross  micro-blind  harvestman  to  be  of 
low  magnitude  and  non-imminent. 
Because  the  petition  did  not  present 
information  on  whether  the  Ross  micro- 
blind  harvestman  may  be  declining  or 
located  elsewhere,  additional  adequate 
surveys  are  needed  to  assess  its 
distribution  and  population  status. 
Beyond  the  information  described 
above,  the  petitioner  presented  few  data 
on  the  status  of  the  animal.  Therefore, 
the  Service  determines  that  the 
petitioner  did  not  present  substantial 
information  that  the  requested  action 
may  be  warranted. 

On  December  11,  1992,  the  Service 
received  a  petition  from  Ubick  to  list 
Ubick's  gnaphosid  spider  [Talanites 
ubicki)  as  a  threatened  or  endangered 
species.  The  letter,  dated  November  29. 
1992.  was  clearly  identified  as  a  petition 
and  contained  the  name,  signature, 
institutional  affiliation,  address,  and 
telephone  number  of  the  pet  .loner. 

The  petition  stated  that  Ubick's 
gnaphosid  spider  is  only  known  from  a 
single  locality  on  the  southern  slope  of 
Burdell  Mountain  in  Novato,  Marin 
County,  CaUfomia  (Platnick  and 
Ovtsharenko  1991).  The  habitat  at  the 
site  consists  of  serpentine  grassland 
Gnaphosids  are  small,  hunting  spiders 
that  construct  a  tubular  retreat  under 
stones  and  in  debris  and  hunt  at  night 
bom  this  location  (Borror  et  al.  1976; 
Jones  1983).  The  petitioner  cited  urban 
development  as  the  threat  to  this  species 
and  stated  that  part  of  the  locality 
inhabited  by  Ubick's  gnaphosid  spider 
has  been  destroyed  by  a  road  that  was 
constructed  a  few  years  ago.  The 
proposed  project,  the  Buck  Center  for 
Research  on  Aging,  includes  the 
designation  of  a  300-acre  conservation 
area  and  a  188-acre  development  area. 
Proposed  activities  include  a  research 
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center,  a  residential  area,  parking  lots, 
and  roadways.  The  information 
provided  by  the  petitioner  indicates  that 
the  remaining  portions  of  the  serpentine 
rock  outcrops  inhabited  by  Ubick's 
gnaphosid  spider  are  located  within  the 
conservation  area.  The  petition  fronv 
Ubick  did  not  indicate  if  adequate 
surveys  had  been  conducted  at  other 
similar  habitats  in  the  area.  Beyond  the 
information  described  above,  the 
petitioner  presented  few  data  on  the 
status  of  the  animal.  Therefore,  the 
Service  determines  that  the  petitioner 
did  not  present  substantial  information 
that  the  requested  action  may  be 
warranted. 

Ms.  Katrin  Snow  of  the  Xerces  Society 
in  Portland,  Oregon,  petitioned  the 
Service  to  list  Opler's  longhom  moth  as 
an  endangered  species  in  a  letter  dated 
December  19. 1990, .which  was  received 
on  January  14. 1991.  The  letter,  dated 
December  19. 1990.  was  clearly 
identified  as  a  petition  and  contained 
the  name,  signature,  institutional 
affiliation,  address,  and  telephone 
number  of  the  petitioner.  Opler's 
longhom  moth  was  placed  in  categorv  2 
on  November  21. 1991  (56  FR  58804)" 

Opler's  longhom  moth  is  a  member  of 
the  longhom  moth  family,  the  AdeUdae 
(Davis  1987.  Powell  1969).  It  is  a  small, 
dark  bronze  colored,  day  flying  moth 
with  long  antennae.  The  adults  have  a 
wingspan  ranging  from  approximately  9 
to  14  millimeters.  Opler's  longhom 
moth  is  recorded  from  18  sites 
extending  along  the  west  side  of  the  San 
Francisco  Bay  from  5  miles  southeast  of 
Nicasio  in  Nfaiin  County  south  to  the 
Gilroy  area  of  Santa  Clara  County  and 
from  the  Oakland  area  on  the  inner 
Coast  Ranges.  A  single  population  is 
known  from  central  Santa  Cruz  County. 
Excepting  the  Santa  Cruz  County 
locality  that  consists  of  a  grassland 
habitat  derived  from  marine  sand 
deposits.  Opler's  longhom  moth  is 
restricted  to  sites  within  serpentine 
grassland.  The  extent  of  survey  efforts 
that  have  been  conducted  in  suitable 
habitat  in  the  San  Francisco  Bay  area  is 
unclear.  At  least  13  areas  with 
serpentine  soils  within  the  range  of 
Opler's  longhom  moth  cover  more  than 
40  acres  each  (McCarten  1986, 1987). 
The  larvae  of  Opler's  longhorn  moth 
feeds  on  Platystemon  californicus 
(cream  cups),  a  widespread  aiuiual 
plant.  In  contrast  to  other  invertebrate 
groups,  such  as  butterfUes  and  tiger 
beetles,  whose  biology,  ecology,  and 
biogeography  are  well  known,  few 
amateur  or  professional  entomologists 
collect  or  study  adelid  moths  and  other 
microlepidoptera.  Though  urban 
development  threaten  a  portion  of  the 
species'  range  of  Opler's  longhorn  moth. 


additional  status  informaticHi  (e.g., 
rangewide  surveys)  are  needed  prior  to 
proposing  the  species.  Moreover,  no 
new  information  was  received  or 
available  to  the  Service  beyond  that 
used  to  assign  this  species  to  category  2. 
As  a  result,  the  Service  has  carefully 
assessed  the  best  scientific  and 
commercial  information  available 
regarding  the  present  and  future  threats 
facing  Opler's  longhom  moth  and 
determines  that  the  f)etitioned  action  is 
not  warranted  at  this  time. 

On  January  8. 1990,  the  Service 
received  a  petition  frt)m  Dr.  Dennis 
Murphy  of  the  Stanford  University 
Center  for  Conservation  biology  to  list 
the  Yontocket  ringlet  butterfly 
{Coenonympha  tuUia  yontocket)  as  a 
threatened  or  endangered  species.  The 
petitioner  stated  that  the  insect  merits 
protection  under  the  Act  because  it  is 
known  only  from  a  single  coastal  dune 
locality  in  Del  Norte  County.  California. 
The  area  is  used  for  target  shooting,  off- 
road  vehicles,  garbage  dumping,  and 
camping,  all  potentially  damaging 
activities  to  this  population.  Invasive 
exotic  vegetation  and  potential  housing 
development  also  likely  imperiled  the 
area.  Based  on  this  information,  the 
Service  issued  a  90-day  finding  on 
November  1. 1991.  which  found  that  the 
petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted  (55 
FR  46801).  A  status  review  of  the 
Yontocket  ringlet  butterfly  was  initiated 
at  the  same  time. 

The  Yontocket  ringlet  butterfly  was 
described  by  Porter  and  Mattoon  (1989) 
from  76  specimens  collected  at  several 
sites  extending  from  Lake  Earl  to  the 
mouth  of  the  Smith  River  in  Del  Norte 
County.  California.  These  sites  likely 
represent  a  single  populaticHi.  The 
animal  was  found  in  dunes  with 
coniferous  lee  slopes  and  grassy 
exposed  slopes,  and  among  dunes  on 
slightly  elevated  ground  around 
seasonally  marshy  sphagnum  bogs. 
Sterling  Mattoon  [in  litt.,  1991)  provided 
information  regarding  the  range  of  the 
yontocket  ringiet  butterfly  and 
presented  data  showing  that  the  11 
known  populations  of  this  species  range 
from  Enderts  Beach.  5  miles  south  of 
Crescent  Qty.  north  along  the  coast  to 
the  mouth  of  the  Pistol  River,  Curry 
County.  Oregon.  A  population  is  known 
approximately  0.7  to  2.2  miles  inland 
from  the  vicinity  of  the  town  of 
Carpenterville  in  Curry  County.  This 
substantially  increases  the  number  of 
populations  and  extends  the  range  of 
the  species  approximately  22  miles 
north  and  15  miles  south  of  its 
previously  known  distribution.  The  type 
and  degree  of  threats  to  these 


populations  were  not  stated  in  the 
petition  and  other  information  available 
to  the  Service.  In  light  of  these  data 
gaps,  the  Service  has  carefully  assessed 
the  best  scientific  and  commercial 
information  available  regarding  the 
present  and  future  threats  facing  the 
yontocket  ringlet  butterfly  and 
determines  that  the  petitioned  action  is 
not  warranted  at  this  time. 

On  January  6. 1992,  the  Service 
received  a  petition  from  Drs.  Dennis 
Murphy  and  Alan  Launer  of  the 
Stanford  University  Center  for 
Conservation  Biology  to  list  the 
unsilvered  fritillary  butterfly  [Speyeria 
adiaste  adiaste)  as  an  endangered  or 
threatened  species.  The  letter,  dated 
December  31, 1991,  was  clearly 
identified  as  a  petition  and  contained 
the  names,  signatures,  institutional 
affiliation,  address,  and  telephone 
number  of  the  petitioners. 

The  petition  stated  that  the  unsilvered 
fritillary  butterfly  has  been  recorded 
from  San  Mateo,  Santa  Clara,  and  Santa 
Cruz  counties  (Sterling  Mattoon,  pers. 
comm.,  1992;  CD.  Nagano,  unpub.  obs.). 
This  species  is  now  found  primarily  in 
areas  along  the  crest  of  the  Santa  Cmz 
Mountains  or  east  of  the  crest  in  the 
northem  and  central  areas  of  Santa  Cruz 
County  (Steiner  1990).  The  petitioners 
reported  that  recent  colonies  are  known 
from  four  general  areas  in  this  region. 
The  biology,  ecology,  and  biogeography 
of  the  unsilvered  fritillary  is  not  well 
known.  The  foodplant  of  the  larvae, 
violets  (Viola  sp.).  is  found  in  fem- 
dominated  grassland  glades  or  wetland 
areas.  A  large  population  occurs  within 
Big  Basin  Redwood  State  Park  in  Santa 
Cruz  County.  The  potential  threats 
include  urban  development  and 
suppression  of  fire.  Lack  of  fire  may 
allow  succession  to  proceed  and 
eliminate  suitable  foodplant  and  larval 
habitat.  Although,  the  unsilvered 
fritillary  butterfly  may  be  declining, 
existing  information  is  not  available  to 
estimate  the  extent  or  rate  of  changes  in 
habitat  or  population  levels.  Further 
surveys  are  needed  to  adequately  assess 
its  distribution  and  population  siatus. 
Beyond  the  information  described 
above,  the  petitioner  few  data  presented 
little  else  on  the  status  of  the  animal. 
Therefore,  the  Service  determines  that 
the  petitioners  did  not  present 
substantial  information  that  the 
requested  action  may  be  warranted. 

On  March  3.  1993,  the  Service 
received  a  petition  from  David 
Weissman  to  list  the  )acalitos  Jerusalem 
cricket  (Stenopelmatus  nigrocapitatus), 
Berkeley  ground  cricket  (Neonemobius 
eurynotus),  Jacalitos  shield-backed 
katydid  [Ateloplus  joaquin).  splendid 
shield-backed  katydid  [At^oplus 


splendidus),  Antioch  shield-backed 
katydid  (Neduba  extincta),  San 
Bernardino  Mountains  grasshopper 
(Trimerotropis  bernardi).  Lompoc 
grasshopper  (Trimerotropis  occulens], 
Santa  Monica  Mountains  grasshopper 
[Trimerotropis  occidentaloides),  Central 
Valley  grasshopper  (Conozoa  hyalina), 
and  the  Mexicali  lubber  grasshopper 
[Spaniacris  destricola)  as  endangered 
species.  The  letter,  dated  February  28, 
1993,  was  clearly  identified  as  a  petition 
and  contained  the  name,  signature, 
address,  and  telephone  number  of  the 
petitioner. 

The  petitioned  species  are 
characterized  by  a  substantial  lack  of 
information  regarding  their  geographical 
range,  ecological  requirements,  and 
population  status.  The  Natural  Diversity 
Data  Base  of  the  Cahfomia  Department 
of  Fish  and  Game  had  no  records  of  any 
of  these  animals. 

The  petition  stated  that  the  Jacalitos 
lerusalem  cricket  is  known  from 
Jacalitos  Canyon  and  the  Panoche  Hills 
in  Fresno  County,  and  Kettleman  Hills 
m  Kings  County.  Tinkham  and  Rentz 
(1969)  reported  records  from  two 
localities  in  Tulare  County  and  three 
localities  in  western  Fresno  County.  The 
Jacalitos  Jerusalem  cricket  is  restricted 
to  areas  containing  sandstone  and  is 
found  primarily  imder  rocks  at  the  bases 
of  hillsides  (Tinkham  and  Rentz  1969). 
No  data  are  available  on  the  specific 
localities  or  status  of  the  Jacalitos 
Jerusalem  cricket.  The  petitioner  stated 
that  the  Jacalitos  shield-backed  katydid 
is  known  from  two  male  specimens.  No 
information  was  presented  on  the 
specific  localities,  habitat  requirements, 
or  status  of  the  Jacalitos  shield-backed 
katydid.  Oil  drilUng  and  livestock 
grazing  were  cited  as  threats  to  these 
two  animals.  Jacalitos  Canyon  is 
included  as  a  conservation  area  in  the 
Coalinga  Habitat  Conservation  Plan 
(Ron  Rempel.  Califomia  Department  of 
Fish  and  Game,  pers.  comm.  1993).  No 
urban  development  is  proposed  or  fikely 
in  this  area  because  of  a  lack  of  water. 
Indirect  protection  for  the  Jacalitos 
Jerusalem  cricket  and  the  Jacalitos 
shield-backed  katydid  may  be  provided 
by  the  presence  of  the  endangered  San 
Joaquin  kit  fox  [Vulpes  macrotis  mutica) 
and  blunt-nosed  leopard  lizard 
[Gambelia  silus)  in  the  area.  Beyond  the 
information  described  above,  the 
petitioner  presented  few  data  on  the 
status  of  the  animal.  Therefore,  the 
Service  determines  that  the  petitioner 
did  not  present  substantial  information 
that  the  requested  action  may  be 
warranted. 

The  splendid  shield-backed  katydid  is 
only  known  bom  two  localities.  Barstow 
and  3  miles  west  of  Essex,  San 


Bernardino  County,  Califomia.  This 
species  has  been  found  in  creosote 
bushes  (Rentz  and  Birchim  1968).  The 
petitioner  stated  that  a  female  specimen 
reported  from  the  Imperial  Valley  in 
Imperial  County,  Califomia,  is 
apparently  a  different  species.  No 
information  was  presented  to  the 
Service  on  the  specific  localities,  habitat 
requirements,  or  population  status  of 
this  animal.  No  threats  to  this  species 
were  cited  in  the  petition  orare 
otherwise  known  to  the  Service.  Beyond 
the  information  described  above,  the 
petition  presented  few  data  on  the  status 
of  the  animal.  Therefore,  the  Service 
determines  that  the  petitioner  did  not 
present  substantial  information  that  the 
requested  action  may  be  warranted. 

The  petition  and  other  information 
available  to  the  Service  indicate  that  the 
Berkeley  ground  cricket  is  known  from 
four  localities  in  the  San  Francisco  Bay 
area  of  Cahfomia  (Rehn  and  Hebard 
1918.  Weissman  and  Rentz  1977. 
Vickery  and  Weissman  1989).  A 
population  is  protected  at  the  Jasper 
Ridge  Biological  Preserve  and  another 
population  is  unprotected  in  a  heavily 
grazed  pasture  on  Stanford  University 
(Weissman  and  Rentz  1977).  The 
petitioner  stated  that  grazing  may 
benefit  the  species.  Beyond  the 
information  described  above,  the 
petition  presented  few  data  on  the  status 
of  the  animal.  Therefore,  the  Service 
determines  that  the  petitioner  did  not 
present  substantial  information  that  the 
requested  action  may  be  warranted. 

The  Antioch  shield-backed  katydid  is 
known  only  from  a  single  male 
specimen  collected  in  1937  at  the 
Antioch  sand  dunes  in  Contra  Costa 
County,  Califomia  (Rentz  1977).  Though 
the  dunes  historically  covered  an 
estimated  190  acres,  only  70  acres 
remain  (United  States  Fish  and  Wildlife 
Service  1984).  The  natural  habitats  in 
this  area  have  been  adversely  effected 
by  industrialization,  sand  mining, 
urbanization,  agricultural  land 
conversion,  off-road  vehicles,  wildfire, 
and  other  human  impacts.  As  suggested 
by  its  specific  epithet,  the  Antioch 
shield-backed  katydid  is  presumed 
extinct,  given  the  extent  of  habitat  loss 
and  absence  of  any  observations  since 
1937.  Diligent  searches  for  this  animal 
have  been  conducted  by  numerous 
professional  and  amateur  entomologists 
over  a  period  of  several  decades  but  no 
further  individuals  have  been  located 
(Powell  1978,  Rentz  1977).  Conversely, 
if  the  species  is  still  extant  on  the  sand 
dunes,  it  likely  would  be  protected 
because  most  of  the  remaining  natural 
dunes  are  secured  by  the  Service's 
ownership  and  management  of  the 
Antioch  Dunes  National  Wildlife 


Refuge.  This  refuge  was  created  to 
protect  the  endangered  Lange's 
metahnark  butterfly  [Apodemia  mormo 
Jangei),  Contra  Costa  wallflower 
[Erysimum  capitatum  ssp.  angustatum). 
and  the  Antioch  Dimes  evening 
primrose  [Oeitothera  deltoides  ssp. 
howellii).  Beyond  the  information 
described  above,  the  petitioner 
presented  few  data  on  the  status  of  the 
animal,  which  is  possibly  extinct. 
Therefore,  the  Service  determines  that 
the  petitioner  did  not  present 
substantial  information  that  the 
requested  action  may  be  warranted. 

The  San  Bemardino  Mountains 
grasshopper  is  known  only  from  Vivian 
and  High  Creeks  in  the  San  Bernardino 
Mountains  of  San  Bemardino  County. 
Cahfomia  (Otte  1984.  Rentz  and 
Weissman  1984).  The  species  inhabits 
ponderosa  pine  forest  at  altitudes  of 
1820  to  2743  meters  (Rentz  and 
Weissman  1984).  Little  information  is 
available  on  the  specific  localities, 
habitat  requirements,  or  status  of  this 
species.  No  threats  to  this  animal  were 
cited  in  the  petition  or  are  otherwise 
known  to  the  Service.  Beyond  the 
information  described  above,  the 
petition  presented  few  data  on  the  status 
of  the  animal.  Therefore,  the  Service 
determines  that  the  petitioner  did  not 
present  substantial  information  that  the 
requested  action  may  be  warranted. 

The  Lompoc  grasshopper  is  known 
from  Lompoc  in  Santa  Barbara  County 
and  Paso  Robles  in  San  Luis  Obispo 
County  during  the  month  of  August 
(Otte  1984).  No  data  are  available  to  the 
Service  on  the  specific  localities,  habitat 
requirements,  or  status  of  this  animal. 
No  threats  to  this  species  were  cited  in 
the  petition  or  are  otherwise  known  to 
the  Service.  Therefore,  the  Service 
determines  that  the  petitioner  did  not 
present  substantial  information  that  the 
requested  action  may  be  warranted. 

The  Santa  Monica  Mountains 
grasshopper  is  known  only  from  the 
westem  Santa  Monica  Mountains  in  Los 
Angeles  and  Ventura  Counties.  This 
species  has  been  found  on  bare  hillsides 
■and  along  dirt  trails  in  chaparral  (Rentz 
and  Weissman  1981).  The  petitioner  did 
not  cite  any  threats,  but  noted  that  two 
locations  inhabited  by  this  species  have 
been  destroyed  by  development.  Little 
information  exists  on  the  habitat 
requirements  or  status  of  this  species. 
Beyond  the  information  described 
above,  the  petitioner  presented  few  data 
on  the  status  of  the  animal.  Therefore, 
the  Service  determines  that  the 
petitioner  did  not  present  substantial 
information  that  the  requested  action 
may  be  warranted. 

The  Central  Valley  grasshopper  is 
known  from  four  localities  in  the 
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Central  Valley  and  the  Delta  region  of 
California  (Otte  1984,  Strohecker  et  al. 
1968).  The  petitioner  stated  that  this 
species  has  not  been  collected  since 
1953.  The  Central  Valley  grasshopper 
has  been  found  on  low,  dry  desert  flats 
during  the  months  of  July  and  August  in 
the  vicinity  of  Bakersfield.  Ceres,  and 
Turlock  (Otte  1984).  No  data  are 
available  to  the  Service  on  the  specific 
localities,  habitat  requirements,  or  status 
of  the  Central  Valley  grasshopper.  No 
threats  to  this  animal  were  cited  in  the 
petition  or  are  otherwise  known  to  the 
Service.  Therefore,  the  Service 
determines  that  the  petitioner  did  not 
present  substantial  information  that  the 
requested  action  may  be  warranted. 

The  Mexicali  lubb^  grasshopper  is 
known  &om  eastern  Riverside  and 
Imperial  counties  in  California,  and  Baja 
California  Norte  in  Mexico.  According 
to  Stohecker  et  al.  (1968)  and  Heifer 
(1963).  this  animal  is  an  inhabitant  of 
low,  silt  or  dry,  sandy  desert  areas  that 
are  subject  to  extremely  high 
temperatures.  The  petitioner  did  not  cite 
any  threats  to  this  species,  however, 
three  populations  have  been  eliminated 
by  development  in  1961  and  1972 
(Tinkham  1975).  Rehn  and  Grant  (1961) 
and  Tinkham  (1975)  provided 
information  on  the  ecology  and  some 
populations  of  this  animal.  No  current 
information  is  available  on  the  status  of 
the  Mexicali  lubber  grasshopper. 
Beyond  the  information  described 
above,  the  petitioner  presented  few  data 
on  the  status  of  the  animal.  Therefore, 
the  Service  determines  that  the 
petitioner  did  not  present  substantial 
information  that  the  requested  action 
may  be  warranted. 

Petition  Findings 

After  careful  assessment  of  the 
scientific  and  commercial  information 
contained  in  the  petitions,  referenced  in 
the  petitions,  and  otherwise  available  to 
the  Service  at  this  time,  the  Service 
finds  that  7  of  the  11  petitions  for  16 
taxa  do  not  present  substantial 
information  that  listing  the  Marin  blind 
harvestman  [Calicina  diminua],  Anza 
Borrego  bUnd  harvestman  [SitaJcina 
borregoensis).  Silver  Creek  bUnd 
harvestman  (Calicina  jungi),  Ross  micro- 
blind  harvestman  (Microcina  sp.), 
Ubick's  gnaphosid  spider  [Talanites 
ubicki),  unsilvered  fritillary  butterfly 
(Speyeria  adiaste  adiaste),  Jacalitos 
Jerusalem  cricket  (Stenopelmatus 
nigrocapitatus),  Berkeley  ground  cricket 
[Neonemobius  eiuynotus).  JacaUtos 
shield-backed  katydid  (Ateloplus 
Joaquin],  splendid  shield-backed 
katydid  [Ateloplus  splendidus],  Antioch 
shield-backed  katydid  {Neduba 
extincta).  San  Bernardino  Mountains 


grasshopper  [Trimerotropis  bernardi), 
Lompoc  grasshopper  [Trimerotropis 
occulcns),  Santa  Monica  Mountains 
grasshopper  [Trimerotropis 
occidentaloides).  Central  Valley 
grasshopper  [Conozoa  byalina),  and 
Mexicali  lubber  grassbopp«-  [Spaniacris 
destricola)  may  be  warranted.  In 
addition,  the  Service  determines  that 
the  petitioned  action  is  not  warranted  at 
this  time  for  4  of  the  11  petitions  for 
four  taxa  involving  the  Fairmont  micro- 
blind  harvestman  [Microcina  lumi], 
Edgewood  Park  micro-blind  harvestman 
[Microcina  edgewoodensis),  Yontocket 
ringlet  butterfly  [Coenonympha  tullia 
yontocket],  and  Opler's  longhom  moth 
[Adela  opierella).  These  four  taxa  will 
be  retained  in  category  2.  The  Service 
will  continue  to  accept  information  on 
the  status  of  these  20  species  until 
further  notice.  If  information  becomes 
available  indicating  that  listing  as 
endangered  or  threatened  is  appropriate, 
the  Service  would  propose  to  list  any 
such  species. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  office  listed  in 
the  ADDRESSES  section  above. 

Author 

The  primary  author  of  this  notice  is 
Chris  Nagano  and  Karen  Miller 
(Sacramento  Field  Office),  Art 
Davenport  (Carlsbad  Field  Office),  and 
Judy  Hohman  (Ventura  Field  Office) 
(see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  November  3. 1994. 
MoUie  H.  Seattle, 
Director. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[Docket  No.  941113-4313;  I.D.  110194A] 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measiu^s  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gidf  of  Mexico  (FMP), 
NMFS  proposes  to  reduce  the  bag  limit 
for  red  snapper  to  zero  for  the  operator 
and  crew  of  a  vessel  operating  as  a 
charter  vessel  or  headboat;  reduce  the 
daily  bag  limit  for  red  snapper  to  five  for 
other  persons  subject  to  the  bag  limit; 
and  increase  the  minimum  allowable 
size  of  red  snapper,  currently  14  inches 
(35.6  cm),  to  15  inches  (38.1  cm)  for 
persons  subject  to  the  bag  limit.  NMFS 
also  proposes  to  delay  the  opening  of 
the  commercial  fishery  for  red  snapper 
until  February  24, 1995.  NMFS  intends 
that  these  management  measure 
adjustments,  if  adopted  in  final,  become 
effective  January  1. 1995,  the  beginning 
of  the  new  fishing  year.  The  intended 
effects  of  this  rule  are  to  prevent 
overfishing  of  red  snapper  and  to  ensure 
that  the  commercial  red  snapper  fishery 
is  open  when  demand  for  fresh  fish  is 
at  its  highest. 

DATES:  Written  comments  must  be 
■received  on  or  before  December  7, 1994. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Robert  Sadler, 
Southeast  Region,  NMFS.  9721 
Executive  Center  Drive  N.,  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  the  framework 
regulatory  amendment,  which  includes 
an  environmental  assessment  and  a 
regulatory  impact  review,  and  for  copies 
of  a  minority  report  submitted  by  five 
Council  members,  should  be  sent  to  the 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  W.  Kennedy  Boulevard, 
suite  331.  Tampa.  FL  33609-2486.  An 
initial  regulatory  flexibility  analysis  is 
available  from  the  Southeast  Regional 
Office  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
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Management  Council  (Council)  and  is 
implemented  by  regulations  at  50  CFR 
part  641. 

Red  Snapper  Total  Allowable  Catch 
(TAG) 

The  red  snapper  stock  assessment 
completed  by  the  Southeast  Fisheries 
Science  Center.  NMFS.  in  September 
1994  indicated  that  the  spawning 
potential  ratio  (SPR)  has  increased  from 
loss  than  1  percent  in  1984  to  about  2 
percent  in  1994.  This  increase  is  due  to 
the  conservation  measures  already  in 
place.  However,  the  FMP  has  a  goal  of 
20  percent  SPR  for  all  reef  fish,  and  a 
target  date  for  recovery  of  the  overfished 
red  snapper  stock  by  the  year  2009. 
Based  on  data  in  the  assessment  and  the 
FMP's  rebuilding  schedule,  the 
Council's  Reef  Fish. Stock  Assessment 
Panel  (SAP)  calculated  the  allowable 
biological  catch  (ABC)  as  having  an 
upper  limit  of  6.00  million  poimds  (m 
lb)  (2.72  million  kg  (m  kg)).  The 
Council's  Socioeconomic  Panel  (SEP) 
recommended  that  the  ABC  be 
established  specifically  at  6.00  m  lb 
(2.72  m  kg). 

Based  on  the  SAP's  and  SEP's  reports, 
the  Council  recommends  a  continuation 
of  TAC  at  the  upper  end  of  the  ABC 
range.  6.00  m  lb  (2.72  m  kg),  for  1995. 
A  1995  TAC  of  6.00  m  lb  (2.72  m  kg) 
is  consistent  vdth  the  FMP's  rebuilding 
program  for  red  snapper,  and  is  within 
the  framework  bounds  established  in 
the  FMP.  NMFS  is  requesting  public 
comment  on  the  Council's 
recommended  TAC  for  1995. 

Proposed  Management  Measures 
Associated  With  Red  Snapper  TAC 

The  FMP's  framework  procedure 
requires  that  allocations  of  the  red 
snapper  TAC  be  based  on  a  historical 
51/49  commercial/recreational  harvest 
ratio.  A  TAC  of  6.00  m  lb  (2.72  m  kg), 
therefore,  results  in  a  commercial  quota 
of  3.06  m  lb  (1.39  m  kg)  and  a 
recreational  allocation  of  2.94  m  lb  (1.33 
m  kg).  The  recreational  fishery  is 
managed  by  bag  and  minimum  size 
limits,  currently  7  fish  and  14  inches 
(35,6  cm),  respectively.  The  1994  stock 
assessment  showed  that  the  recreational 
fishing  harvest  greatly  exceeded  the 
recreational  fishery  allocation  in  1992, 
1993,  and  is  expected  to  do  so  in  1994. 

To  ensure  that  the  recreational  fishery 
does  not  exceed  its  1995  allocation  of 
2.94  m  lb  (1.33  m  kg),  the  recreational 
harvest  must  be  reduced  by  about  43 
percent  from  the  1993  harvest  level, 
estimated  at  approximately  5.10  m  lb 
(2.31  m  kg).  Preliminary  estimates 
presented  to  the  Council  by  its  staff 
indicated  that  a  15-inch  (38.1-cm)  size 
limit  and  5-fish  bag  limit  together  would 


achieve  a  38-percent  harvest  reduction 
from  the  1993  level,  assimiing  the 
validity  of  a  33-percent  release  mortality 
utilized  in  the  stock  assessment.  The 
remaining  necessary  harvest  reduction 
of  5  percent  is  expected  to  result  from 
the  proposed  catch  restriction  for 
charter  vessel  and  headboat  operators 
and  crew.  The  Council  heard  extensive 
public  testimony  from  charter  vessel 
and  headboat  operators  who  claimed 
that  severe  adverse  social  and  economic 
impacts  would  result  from  reduction  of 
the  red  snapper  bag  Umit,  particularly  if 
decreased  to  less  than  five  fish  per 
customer.  Several  of  these  operators 
suggested  elimination  of  red  snapper 
harvest  by  the  charter  vessel  and 
headboat  operators  and  crew  to  help 
achieve  the  necessary  reduction  in 
recreational  harvest  (compared  to  1993 
levels).  Industry  representatives  who 
testified  to  the  Council  characterized 
that  measure,  considered  as  an 
alternative,  as  less  disruptive  than  a 
severe  reduction  in  the  bag  limit. 

The  Council,  following  its  review  of 
all  available  information,  determined 
that  more  restrictive  red  snapper  size 
and  bag  limits  are  necessary  to  avoid 
additional  overruns  of  the  recreational 
allocation  that  could  lead  to  overfishing. 
Accordingly,  the  Council  recommended, 
and  NMFS  is  proposing:  (1)  A  reduction 
of  the  bag  limit  for  red  snapper  to  zero 
for  charter  vessel  and  headboat 
operators  and  crew;  (2)  a  reduction  of 
the  daily  bag  limit  for  red  snapper  to 
five  for  other  persons;  and  (3)  an 
increase  in  the  minimum  allowable  size, 
of  red  snapper  to  15  inches  (38.1  cm), 
applicable  to  red  snapper  taken  under 
the  bag  limit.  If  adopted  in  final,  these 
measures  would  be  made  effective 
January  1, 1995,  the  beginning  of  the 
new  fishing  year. 

The  proposed  reduction  in  the  red 
snapper  recreational  catch  is  designed 
to  maintain  allocations  between  the 
recreational  and  commercial  sectors  and 
to  ensure  that  the  total  red  snapper 
harvest  in  1995  remains  within  the  TAC 
level,  thereby  adhering  to  the  FMP's 
stock  rebuilding  program. 

Since  the  Council  submitted  its 
recommended  1995  management 
measures  for  red  snapper,  NMFS  has 
completed  a  new  evaluation  of  the 
probable  magnitude  of  the  1994  and 
1995  recreational  red  snapper  harvests; 
this  analysis  assumes  implementation  of 
the  proposed  measures  for  1995 
contained  in  this  rule.  Based  on  this 
evaluation.  NMFS  is  concerned  whether 
these  proposed  measures  will 
adequately  constrain  recreational 
catches  to  the  level  of  the  sector's 
allocation  in  1995.  This  recent 
evaluation  shows  a  clear  increasing 


trend  in  the  proportion  of  trips  to 
offshore  waters  that  are  returning  with 
red  snapper  that  may.  in  part,  result  in 
recreational  fishery  catches  well  above 
the  allocation.  The  Council  is  expected 
to  review  this  recent  information  on 
anticipated  recreational  fishery  catches. 
Comments  are  invited  as  to  whether 
additional  adjustments  to  bag  limits  and 
size  limitations  may  be  needed  to  meet 
stock  recovery  goals. 

In  addition  to  chanoes  in  recreational 
fishery  measures,  tht  Council 
recommended,  and  NMFS  is  proposing, 
a  delay  in  the  opening  of  the 
commercial  fishery  for  red  snapper  until 
February  24, 1995.  The  proposed 
delayed  opening  date  was  requested  by 
fishermen  to  help  ensure  that  the  fishery 
would  remain  open  during  the  entire 
Lenten  season  when  there  is  a  higher 
demand  for  fresh  fish. 

The  Council's  recommended  changes 
are  within  the  scope  of  the  management 
measures  that  may  be  adjusted  by  the 
framework  procedure  for  adjusting 
management  measures  referred  to  at  50 
CFR  641.28  and  specified  in  the  FMP. 
The  Director.  Southeast  Region,  NMFS. 
initially  concurs  that  the  Council's 
recommended  changes  are  consistent 
with  the  objectives  of  the  FMP,  the 
national  standards  for  fishery 
conservation  and  management  and  other 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
other  applicable  law.  Accordingly,  the 
Council's  recommended  changes  are 
pubUshed  by  NMFS  as  a  proposed  rule 
for  public  comment. 

Minority  Report 

A  minority  report  signed  by  five 
Council  members  raises  several 
objections  to  the  proposed  red  snapper 
management  measures,  including 
alleged  deficiencies  in  fisher>'  data 
supporting  the  Council's 
recommendations  and  an  alleged 
inadequate  assessment  of  the  impacts  of 
bag  limit  reductions  on  headboat  and 
charter  vessel  operators  and  crew.  The 
report  does  not  object  to  the  delayed 
opening  of  the  commercial  red  snapper 
season.  Copies  of  the  minority  report  are 
available  (see  ADDRESSES).  NMFS  is 
considering  and  reviewing  the  minority 
report.  Any  final  rule  implementing  the 
approved  measures  in  the  regulatory 
amendment  will  respond  to  comments 
on  the  Imposed  rule  received  by  NMFS 
during  the  15-day  comment  period, 
including  the  issues  raised  in  the 
Council's  minority  report. 

Classification 

This  proposed  rule  was  determined  to 
be  not  significant  under  E.0. 12866. 
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NMFS  has  determined  that  the 
proposed  change  in  the  red  snapper  bag 
limit  and  the  restriction  on  the 
allowable  harvest  of  red  snapper  for 
headboat  and  charter  vessel  captains 
and  crew  could  affect  more  than  5 
percent  of  gross  for-hire  commercial 
revenues.  As  a  result,  the  proposed 
action  could  cause  a  significant  impact 
on  a  substantial  number  of  small 
entities,  and  an  initial  regulatory 
flexibility  analysis  was  prepared.  A 
copy  of  this  analysis  is  available  (see 
ADDRESSES). 

NMFS  is  proposing  a  15-day  comment 
period  on  this  rule,  as  opposed  to  a 
maximum  of  30  days  allowed  under  the 
FMP's  framework  procedure,  in  order  to 
provide  an  opportunity  for  participation 
by  the  public  while  ensuring  that  the 
proposed  measures,  if  adopted  in  final, 
can  be  implemented  by  January  1,  1995, 
the  begiiuiing  of  the  new  fishing  year. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  16, 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  641  is  proposed 
to  be  amended  as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §  641.4,  new  paragraph  (o)(3)  is 
added,  effective  from  January  1,  1995, 
through  February  23, 1995,  to  read  as 
follows: 

§  641.4    Permits  and  fees. 

***** 

(o)  *  *  * 

(3)  Must  abide  by  the  red  snapper 
closure  provisions  of  §641.30. 

•  •        *        •        * 

3.  In  §  641.7,  new  paragraph  (x)  is 
added,  effective  from  January  1, 1995, 
through  February  23, 1995,  to  read  as 
follows: 

§641.7    Prohibitions. 

•  *        •         *         • 

(x)  Exceed  the  bag  and  possession 
limits  for  red  snapper  or  purchase, 
barter,  trade,  or  sell  red  snapper,  or 
attempt  to  purchase,  barter,  trade,  or  sell 
red  snapper,  during  the  closure  of  the 
commercial  fishery  for  red  snapper,  as 
specified  in  §641.30. 

•  •        •        •        • 

4.  In  §641.21,  paragraphs  (a)(l)(ii) 
and  (a}(l)(iii)  are  redesignated  as 
paragraphs  (a)(l)(iii)  and  (a)(l)(iv), 
respectively;  paragraph  (a)(l)(i)  is 
revised;  and  new  paragraph  (a)(l)(iil  is 
added  to  read  as  follows: 

§  641 .21    Harvest  limitations. 

(a)  •  *   * 

(D*  *  * 

(i)  Effective  through  December  31. 
1995 — 14  inches  (35.6  cm)  total  length 
for  red  snapper  caught  under  the 
commercial  quota  specified  in 
§  641.25(a); 

(ii)  Effective  January  1, 1995,  through 
December  31. 1995—15  inches  (38.1  cm) 


total  length  for  red  snapper  caught 
under  the  bag  limit  specified  in 
§  641.24(b)(1); 

•  •        •        *        • 

5.  In  §  641.24,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  641 .24    Bag  and  possession  limits. 

•  *        •        •        * 

(b)*  *  • 

(1)  Red  snapper — 5,  except  that  the 
bag  limit  is  zero  for  the  operator  and 
crew  of  a  vessel  that  is  operating  as  a 
charter  vessel  or  headboat. 
***** 

6.  A  new  §641.30  is  added,  effective 
from  January  1, 1995,  through  February 
23, 1995,  to  read  as  follows: 

§  641 .30    Closure  of  the  commercial  fishery 
for  red  snapper. 

Other  provisions  of  this  part  641 
notwithstanding,  the  commercial  fishery 
for  red  snapper  is  closed  from  January 
1, 1995,  through  February  23, 1995. 
During  this  closure  of  the  commercial 
fishery,  red  snapper  harvested  from  or 
possessed  in  the  EEZ,  and  each  vessel 
for  which  a  currendy  valid  reef  fish 
permit  has  been  issued  pursuant  to 
§  641.4,  is  subject  to  the  following: 

(a)  The  bag  and  possession  limits,  as 
specified  in  §  641.24(b)(1)  and  (c);  and 

(b)  The  prohibition  of  purchase, 
barter,  trade,  or  sale  of  red  snapper 
taken  under  the  bag  limit,  or  attempted 
purchase,  barter,  trade,  or  sale  of  such 
red  snapper,  as  specified  in  §  641.24(g). 
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AOMINiSTRATlVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes  and  Committee  on 
Administration 

action:  Rescheduling  of  Meeting  and 
Notice  of  Public  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92—463).  notice  is  hereby  given  of 
meetings  of  two  committees  of  the 
Administrative  Conference  of  the 
United  States:  Committee  on 
Governmental  Processes  and  Committee 
on  Administration.  The  meeting  of  the 
Committee  on  Governmental  Processes 
is  a  rescheduling  from  3:30  p  m., 
November  30th.  to  2:30  p.m.  on  the 
same  day. 

AGENCY:  Committee  on  Governmental 
Processes. 

DATES:  Wednesday,  November  30, 1994. 
at  2:30  p.m. 

LOCATJON:  Office  of  the  Chairman, 
Administrative  Conference,  2120  L 
Street,  NW.,  Suite  500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  S.  Laufer,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street,  NW.. 
Suite  500,  Washington,  DC  20037. 
Telephone:  (202)  254-7020. 
AGENCY:  Committee  on  Administration. 
DATES:  Monday,  December  19,  1994.  at 
9:30  a.m. 

LOCATION:  Office  of  the  Chairman, 
Administrative  Conference,  2120  L 
Street,  NW.,  Suite  500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Bowers,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street,  N.W.. 
Suite  500,  Washington,  DC  20037. 
Telephone:  (202)  254-7020. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Governmental  Processes 
will  take  place  on  November  30. 1994, 
at  2:30  p.m.  instead  of  3:30  p.m.  The 


committee  will  meet  to  continue  its 
discussion  of  the  restrictions  on  the 
ability  of  government  employees  to 
engage  in  imcompensated  public 
service.  The  Conference's  consultant  for 
this  project  is  Professor  Lisa  G.  Lerman, 
Columbus  School  of  Law,  the'  Catholic 
University  of  America. 

The  Committee  on  Administration 
will  meet  to  begin  discussion  of  a  study 
by  Professors  Steven  Yaffee  and  Julia 
Wondolleck  of  the  University  of 
Michigan,  on  the  potential  use  of 
alternative  dispute  resolution 
techniques  for  resolving  conflicts 
involving  endangered  species  and 
development.  The  committee  also  will 
receive  a  report  on  the  status  of  a  study 
by  Professor  Mark  Grunewald,  on  the 
applicabihty  of  the  Freedom  of 
Information  Act  to  documents  generated 
in  ADR  proceedings. 

Dated:  November  17,  1994. 
Jeffrey  S.  Lubbers, 
Research  Director. 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
Housing  Preservation  Grants 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
it  is  soliciting  competitive  applications 
under  its  Housing  Preservation  Grant 
(HPG)  program.  This  action  is  taken  to 
comply  with  Agency  regulations  found 
in  7  CFR  Part  1944,  Subpart  N,  which 
requires  the  Agency  to  announce  the 
opening  and  closing  dates  for  receipt  of 
preapplications  for  HPG  funds  from 
eligible  apphcants.  The  intended  effect 
of  this  Notice  is  to  provide  public 
agencies,  private  nonprofit 
organizations,  and  other  eligible  entities 
notice  of  these  dates.  The  HPG  program 
will  be  available  to  provide  repair  and 
rehabiUtation  assistance  to  owner(s)  of 
single  or  multi-unit  rental  properties 
and  cooperative  housing  projects,  as 
well  as  homeowners. 
DATES:  FmHA  hereby  announces  that  it 
will  begin  receiving  preapphcations  on 
November  22, 1994.  The  closing  date  for 


acceptance  by  FmHA  of  preapplications 
is  February  21. 1995.  This  period  will  be 
the  only  time  during  the  current  fiscal 
year  that  FmHA  accepts 
preapplications.  Preapphcations  mus» 
be  received  by  or  postmarked  on  or 
before  this  date. 

ADDRESSES:  Submit  preapplications  to 
FmHA  field  offices;  applicants  must 
contact  their  FmHA  State  Office  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
M.  Harris-Green,  Senior  Loan  Officer, 
Multi-family  Housing  Processing 
Division,  FmHA.  USDA,  Room  5337. 
South  Agriculture  Building. 
Washington,  DC  20250,  telephone  (202) 
720-1606.  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  7  CFR  Part 
1944,  Subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  FmHA  Sute  Office  to 
receive  further  information  and  copies 
of  the  application  package.  Eligible 
entities  for  these  competitively  awarded 
grants  include  State  and  local 
governments,  nonprofit  corporations. 
Federally  recognized  Indian  Tribes,  and 
consortia  of  eligible  entities. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  assistance  under 
No.  10.443.  Housing  Preservation 
Grants.  This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015,  Subpart  V;  48 
FR  29115.  June  24. 1983).  Apphcants 
are  also  referred  to  7  CFR  Part  1944, 
Sections  1944.674  and  1944.676  (d)  and 
(e)  for  specific  guidance  on  these 
requirements  relative  to  the  HPG 
program. 

The  funding  instrument  for  the  HPG 
program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  from  1  to  2 
years,  depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grant  levels  have  been  set.  although 
based  on  fiscal  year  (FY)  1993  and  FY 
94  experience,  the  Agency  anticipates 
that  the  average  grant  will  be  between 
$100,000  and  $150,000  for  1  year 
proposal.  For  FY  95.  $22,000,000  is 
available  and  has  been  distributed 
under  a  formula  allocation  to  States 
pursuant  to  7  CFR  Part  1940.  Subpart  L, 
"Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Funds." 
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Decisions  on  funding  will  be  based  on 
tbe  preapplications,  and  notices  of 
action  on  the  preapplications  should  be 
made  no  earlier  than  66  days  prior  to 
the  closing  date. 

Dated:  November  10. 1994. 
Michael  V.  Dunn, 

Acting  Administrator,  Parol  Housing  and 

Community  Development  Service. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-502] 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand; 
Pricllminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioners,  domestic  producers  of 
standard  pipe  products,  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidiunping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand.  The  review  period 
is  March  1,  1992,  through  February  28, 
1993.  This  review  involves  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  Saha 
Thai  Steel  Pipe  Company,  Ltd.  (Saha 
Thai).  As  a  result  of  the  review,  we  have 
preliminarily  determined  that  dumping 
margins  exist  with  respect  to  this 
manufacturer/exporter. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  22, 1994. 
FOR  FUR'^HER  INFORMATION  CONTACT: 
Sandra  Yacura  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.VV.,  Washington.  DC.  20230; 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  11.  1986,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  (51  PR  8341).  On 
March  12, 1993.  the  Department 


published  a  notice  in  the  Federal 
Register  notifying  interested  parties  of 
the  opportunity  to  request  an 
administrative  review  of  certain  circular 
welded  carbon  steel  pipes  and  tubes 
from  Thailand  (57  FR  13583).  On  March 
30.  1993,  the  domestic  producers 
(Allied  Tube  &  Conduit  Corporation, 
Sawhill  Tubular  Division  of  Armco, 
Inc.,  American  Tube  Company,  Inc., 
Laclede  Steel  Company,  Sharon  Tube 
Company,  Wheatland  Tube  Company, 
and  Eagle  Pipe  Company)  requested,  in 
accordance  with  19  CFR  353.22(a)  of  the 
Department's  regulations,  that  we 
conduct  an  administrative  review  for 
the  period  March  1, 1992,  through 
February  28, 1993.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  May  6, 
1993  (58  FR  26960). 

The  Department  is  now  conducting  a 
review  for  this  period  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  shipments  of 
certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand.  The 
subject  merchandise  has  an  outside 
diameter  of  0.375  inch  or  more,  but  not 
exceeding  16  inches.  These  products, 
which  are  commonly  referred  to  in  the 
industry  as  "standard  pipe"  or 
"structural  tubing,"  are  hereinafter 
designated  as  "pipe  and  tube."  The 
merchandise  is  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7306.30.1000,  7306.30.5025, 
7306.30.5032,  7306.30.5040, 
7306.30.5055.  7306.30.5085,  and 
7306.30.5090.  The  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  \\Titten 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

Tne  review  covers  shipments  made  by 
Saha  Thai  from  Thailand  to  the  United 
States  during  the  period  of  review 
March  1, 1992,  through  Februarv  28. 
1993  (POR). 

United  States  Price 

In  calculating  U.S.  price  (USP).  the 
Department  used  purchase  price,  as 
defined  in  section  772(b)  of  the  Act, 
because  the  merchandise  was  sold  to 
unrelated  U.S.  purchasers  prior  to 
importation.  Purchase  price  was  based 
on  the  packed  FOB  or  C&F  price  to 
unrelated  purchasers  in  the  United 
States.  The  review  included  all  of  Saha 
Thai's  U.S.  sales  that  entered  the  United 
States  during  the  POR.  We  made 
deductions  from  the  imit  price,  where 
applicable,  for  ocean  freight,  bank 
charges,  foreign  inland  freight,  foreign 


inland  insiu'ance,  and  customs  clearing 
expenses  (brokerage).  We  made  an 
addition  to  USP  for  duty  drawback. 
Additionally,  we  adjusted  USP  for  taxes 
in  accordance  with  our  practice  as 
outlined  in  Siliconmanganese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value,  59  FR 
31204.  June  17. 1994. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  pipe  and  tube  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  foreign  market 
value  (FMV).  we  compared  the  volume 
of  home  market  sales  to  the  volume  of 
third-country  sales,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Saha 
Thai  had  sufficient  home  market  sales  of 
the  subject  merchandise  during  the 
POR.  Thus,  we  based  FMV  on  Saha 
Thai's  sales  in  the  home  market. 

We  did  not  include  home  market  sales 
of  pipe  and  tube  made  to  the 
specifications  of  the  American  Society 
for  Testing  and  Materials  (ASTM  pipe) 
in  our  FMV  calculation  because  we 
determined  that  such  sales  were  outside 
the  ordinary  course  of  trade.  See  19 
U.S.C.  1677(15)  and  1677b(a)(l).  Rather, 
we  included  only  sales  of  pipe  and  tube 
made  to  British  Standard  spedficalions 
(BS  pipe).  In  determining  that  Saha 
Thai's  sales  of  ASTM  pipe  in  the  home 
market  were  outside  the  ordinary  course 
of  trade,  we  did  not  rely  on  one  factor 
taken  in  isolation,  but  rather  considered 
all  the  circumstances  particular  to  the 
sales  in  question.  In  reviewing  the 
evidence  for  this  review,  we  based  our 
decision  upon  (1)  the  different 
standards  and  product  uses  of  ASTM 
pipes  and  BS  pipes;  and  (2)  the 
comparative  volume  of  sales  and 
number  of  buyers  of  ASTM  pipes  and 
BS  pipes  in  the  home  market  during  the 
POR. 

Saha  Thai  indicated  that  the  ASTM 
pipes  sold  in  the  home  market  during 
the  POR  were  produced  on  the  basis  of 
special  orders  or  special  projects  in 
which  the  entire  project  was  supplied 
with  ASTM  standard  pipes.  In  addition. 
ASTM  pipes  and  BS  pipes  cannot  be 
coupled  together.  Therefore,  ASTM  pipe 
cannot  be  used  in  most  pipe  systems  in 
Thailand  and  cannot  be  used  to  replace 
most  existing  pipe  systems  in  Thailand. 
Finally,  sales  of  ASTM  pipe  constituted 
a  small  volume  of  total  Saha  Thai's  sales 
of  pipe  and  tube  in  the  home  market, 
and  the  customers  purchasing  ASTM 
pipe  in  the  home  market  were  limited 
primarily  to  new.  stand-alone 
government  projects. 


Accordingly,  we  determined  that  sales 
of  ASTM  pipe  in  the  home  market  were 
outside  the  ordinary  course  of  trade,  and 
therefore  did  not  use  these  sales  in  our 
calculation  of  FMV. 

Based  on  findings  in  the  1988-89 
review  that  home  market  sales  of  the 
subject  merchandise  were  made  by  Saha 
Thai  at  prices  below  the  cost  of 
production  (COP),  the  Department 
conducted  a  cost  investigation  in  this 
review.  In  accordance  with  section 
773(b)  of  the  Act,  and  19  CFR  353.51  of 
the  Department's  regulations,  we 
examined  whether  home  m?j-ket  sales 
were  made  below  cost  and  in  substantial 
quantities  over  an  extended  period  of 
time,  and  whether  such  sales  were  made 
at  prices  which  permitted  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade.  We 
calculated  Saha  Thai's  COP  as  tlie  sum 
of  all  reported  materials  costs,  labor 
expenses,  factory  overhead,  and  general 
and  selling  expenses  for  the  three  types 
of  pipe  and  tube  that  were  sold  in  the 
home  market  during  the  POR 
(galvanized  plain-end,  black  plain-end, 
and  galvanized  threaded-and-coupled). 
We  compared  COP  to  home  market 
prices  net  of  discounts,  foreign  inland 
freight,  and  an  adjusted  business  tax,  or 
value-added  tax,  depending  on  the  time 
of  sale. 

For  each  model  where  less  than  10 
percent,  by  quantity,  of  the  home  market 
-  sales  during  the  POR  were  made  at 
prices  below  the  COP,  we  included  all 
sales  of  that  model  in  the  computation 
of  FMV.  For  each  model  where  10 
percent  or  more,  but  less  than  90 
percent,  of  the  home  market  sales 
during  the  POR  were  priced  below  the 
merchandise's  COP,  we  excluded  from 
the  calculation  of  FMV  tliose  home 
market  sales  which  were  below  the 
merchandise's  COP,  provided  that  these 
below-cost  sales  were  made  over  an 
extended  period  of  time.  For  each  model 
where  90  percent  or  more  of  the  home 
market  sales  during  the  POR  were 
priced  below  the  COP  and  were  made 
over  an  extended  period  of  time,  we 
disregarded  all  sales  of  that  model  from 
our  calculation  of  FMV  and  used  the 
constructed  value  (CV)  of  those  models 
as  described  below. 

To  determine  whether  sales  below 
cost  had  been  made  over  an  extended 
period  of  time,  we  compared  the 
number  of  months  in  which  sales  below 
cost  occurred  for  a  particular  type  of 
pipe  and  tube  to  the  number  of  months 
in  which  that  type  was  sold.  If  the  type 
was  sold  in  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
unless  there  were  below-cost  sales  of 
that  type  in  each  month  sold.  If  a  type 
was  sold  in  three  or  more  months,  we 


did  not  disregard  below-cost  sales 
unless  there  were  sales  below  cost  in  at 
least  three  of  the  months  in  which  the 
type  was  sold. 

Since  Saha  Thai  has  not  submitted 
any  information  indicating  that  any  of 
its  sales  below  cost  were  at  prices  which 
would^have  permitted  "recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade,"  as 
required  by  section  773(b)(2)  of  the  Act, 
we  are  unable  to  conclude  that  the  costs 
of  production  of  such  sales  have  been 
recovered  within  a  reasonable  period. 
As  a  result,  we  disregarded  'oelow-cost 
sales  made  over  an  extended  period  of 
time. 

Using  the  remaining  sales,  the 
Department  calculated  FMV  on  a 
monthly  weighted-average  basis.  Home 
market  prices  were  based  on  the  price 
to  unrelated  piu-chasers.  Where 
applicable,  we  made  adjustments  for 
transportation  discounts,  foreign  inland 
freight,  packing  expenses,  and  business 
tax,  or  value-added  tax,  depending  on 
the  date  of  sale.  We  also  made 
adjustments  to  FMV  for  differences  in 
the  physical  characteristics  of  the 
merchandise,  packing,  credit  expenses, 
and  warranty  expenses. 

We  used  CV  as  FMV  to  compare  to 
those  U.S.  sales  for  which  there  were 
insufficient  home  market  sales  at  or 
above  the  COP.  Pursuant  to  section 
773(e)(1)  of  the  Act  and  19  CFR 
353.50(a)  of  the  Department's 
regulations,  CV  consisted  of  the  sum  of 
materials,  overhead,  labor,  U.S.  packing, 
general  and  administrative  expenses, 
and  profit  for  each  of  the  four  types  of 
pipe  and  tube  sold  in  the  United  States 
during  the  POR  (black  plain-end, 
galvanized  plain-end,  galvanized 
threaded-and-coupled,  and  black 
threaded-and-coupled).  Since  Saha 
Thai's  actual  selhng,  general,  and 
administrative  expenses  (SG&A)  and 
actual  profits  were  greater  than  the 
statutory  minima  for  SG&A  and  profit  as 
provided  in  section  773(e)(1)(B)  of  the 
Act,  we  used  the  SG&A  and  profit 
reported  by  Saha  Thai.  We  adjusted  CV 
for  selling,  credit,  and  packing 
expenses. 

Preliminary  Results 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margin  to  be: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Saha  Thai 
Steel  Pipe 
Company, 
Ltd 

3/1/92-2/28/93 

5.83 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  publication 
of  this  notice  and  any  interested  party 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
briefs  or  comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit  ' 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand,  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Saha  Thai  vdll  be  that 
estabUshed  in  the  final  resuUs  of  this 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  previous  reviews,  the 
cash  deposit  will  continue  to  be  the  rate 
published  in  the  final  determination  or 
the  last  final  results  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  ^  firm  covered  in  this  review,  or 
the  original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  that  estabhshed  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  a  previous 
review,  or  the  original  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  the  cash  deposit 
rate  will  be  the  "all  others  rate"  from 
the  LTFV  investigation. 

On  May  25,  1993,  the  Court  of 
International  Trade  (CIT),  in  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (CIT  1993),  and  Federal- 
Mogul  Corporation  and  the  Torrington 


60130 


Federal  Register  /  Vol.  59^  No.  224  /  Tucsciay,  November  22.  1994  /  Nofkes 


Federal  Register  /  Vol.  59,  No.  224  /  Tuesday,  November  22.  1994  /  Notices 


Company  v.  United  States,  822  F.  Supp. 
782  (Clf  1993},  deeded  that  once  an 
"all  others"  rate  is  established  for  a 
corapemy,  it  can  only  be  ritanged 
through  an  atkninistrative  review.  The 
Department  has  determined  tliat,  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  or -as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  adminisfrative 
reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rale  for  the  purposes  of  this 
re  vie  VI  will  be  15.67  percent,  the  "all 
others"  rate  established  in  the 
IDepartinent's  final  determination  of 
sales  at  LTFV  (51  FR  3384,  January  27, 
1986). 

There  is  a  countervailing  duty  order 
on  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  (50  FR 
32751,  August  15, 1985).  In  accordance 
with  section  772(d)(1)(D)  of  the  Act. 
entries  subject  to  both  antidumping 
duties  and  countervailing  duties  will 
not  be  asses.sed  antidumping  duties  on 
the  portion  of  the  margin  attributable  to 
export  subsidies.  Because  the  amount  of 
countervailing  duties  to  be  imposed  on 
entries  diuing  the  FOR  has  yet  to  be 
determined,  we  cannot  at  this  time 
make  the  appropriate  adjustment. 
However,  to  ensure  that  the  appropriate 
adjustment  is  made,  upon  issuing  our 
final  results  of  the  administrative 
review,  we  will  instruct  U.S.  Customs 
not  to  assess  antidumping  duties  on  the 
margin  attributable  to  export  subsidies 
for  the  FOR. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.28  to  file  a  certificate  regarding  the 
reimbursement  of  antidimnping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary  of  the 
Department's  presumption  that 
reimbiu^ement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  November  14. 1994. 
Susan  G.  Essermaa, 
Assistant  Secretary  for  Import 
A  dnamstraikm. 

jFR  Doc.  94-28828  Filed  lt-rt-W;«:43raml 


[A-357-aiO.  A-433-806,  A-»7V-816.  A-588- 
835,  A-580-825,  A-201-817,  A^»69-a061 

Postponement  of  Preliminary 
Determinations:  Oil  Country  Tubular 
Goods  from  Argentina,  et  al. 

agency:  Import  Administration, 
Intematimial  TradeAdministration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  22. 1994. 
FOn  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  William  H.  Crow.  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-3464  or  482-0116, 
respectively. 

Postponement:  On  July  27, 1994,  the 
Department  of  Commerce  (the 
Department)  initiated  antidimiping  duty 
investigations  of  oil  country  tubular 
goods  (OCTG)  from  Argentina,  Austria, 
Italy,  Japan,  Korea,  Mexico,  and  Spain 
(59  FR  37962,  July  26, 1994).  On 
November  10,  1994,  the  petitioners  in 
the  above-referenced  investigations 
requested  that  the  Department  postpone 
the  preliminary  determinations  in 
accordance  with  section  733(c)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Act)(19  U.S.C.  1673b(c)(l)),  and  19  CFR 
353.15(c).  We  find  no  compelling 
reasons  to  deny  the  request  and  are, 
accordingly,  postponing  the  date  of  the 
preliminary  determinations  until  no 
later  than  January  26, 1995. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Act. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  November  15,  lOM. 
Susan  G.  Easenaan, 
Assistant  Secretary  fcrhnporl 
Administration. 

|FR  Doc.  94-28827  Filed  11-21-94:  »:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Ballistic  Missile  Defense  Advisory 
Committee 

ACTION:  Notice  of  Advisory  Committee 

Meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 

(BMD)  Advisory  Connnittte  will  meet  in 

closed  session  in  Washington,  DC,  on 

December  5-6, 1994. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 


Defense  and  Deputy  Secretary  of 
Defense,  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
on  all  matters  relating  to  BMD 
acquisition,  system  development,  and 
technology. 

In  accordance  with  Section  ip(d|,  as 
amended  5  U.S.C,  Appendix  n,  it  has 
been  determined  that  this  BMD 
Advisory  Committee  meeting  concerns 
matters  listed  in  (5  U.S.C.  552(c)(1))  and 
that  accordingly  this  meeting  will  be 
closed  to  the  public. 

Dated  Nouember  17, 1994. 
Patricia  L.  Toppings, 

Aitcmate  OSD  Ftidemi  Register  Liaison 
Officer^  Department  of  Defense. 
jFR  Doc.  94-28795  Filed  11-21-94;  8:45  am] 
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Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

ACTION:  Notice. 

In  accordance  with  Section  1 0(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  annoimcement  is  made  of 
the  following  Committee  meeting: 

Date  of  Meefiag:  December  15, 1994  from 
0800  to  approximately  1730  and  December 
16, 1994  from  0800  to  approximately  1130. 

Place:  The  Arlington  Renaissance  Hotel, 
950  North  Stafford  Street,  Arlington,  VA. 

Matters  To  Be  Considered:  Research  and 
Development  proposals,  and  continuing 
projects  requesting  Strategic  Environmental 
Research  and  Development  Program  funds  in 
excess  of  SIM  will  be  reviewed.  This  mentir.g 
is  open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

For  Further  Information  Contact:  Ms.  Ann 
Maxwell  2200  Clarendon,  Suite  900, 
Arlington,  VA  22201,  783-525-9400. 

Dated:  November  17, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  94-28794  Filed  11-21-94;  8:45  ami 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program  Between 
the  Department  ot  Energy  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

AGENCVt  E)efense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  compnter  matching 
program  between  the  E)t?partment  of 


Energy  (DOE)  and  the  Department  of 
Defense  (DoD)  for  public  comment. 
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SUMMARY:  SubsecUon  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
DOE  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  DOE  delinquent  debtors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  DOE  so 
as  to  permit  DOE  to  pursue  and  collect 
the  debt  by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  December  22, 1994, 
and  the  computer  matching  will 
proceed  accordingly  without  further 
notice,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  pubUc  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  conmients  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920, 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aurelio  Nepa,  Jr.  at  telephone  (703) 
607-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a).  the 
DMDC  and  DOE  have  concluded  an 
agreement  to  conduct  a  computer 
martching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
DOE  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accompUsh  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 


matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  DOE  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the 
Department  of  Energy,  Office  of 
Financial  PoUcy,  1000  Independence 
Agency,  SW,  Washington,  DC  20535. 
Telephone  (202)  856-4860. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19,  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  November  9, 1994,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals,' 
dated  July  15, 1994  (59  FR  37906,  July 
25, 1994).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 
Dated:  November  15, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  between  the  Department  of 
Energy  and  the  Department  of  Defense 
for  Debt  Collection 

A.  Participating  agencies: 
Participants  in  this  computer  matching 
program  are  the  Department  of  Energy 
(DOE)  and  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  (DoD).  The  DOE  is  the  source 
agency,  i.e.,  the  activity  disclosing  the 
records  for  the  purpose  of  the  match. 
The  DMDC  is  the  specific  recipient 
activity  or  matching  agency,  i.e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B.  Purpose  of  the  watch:  Upon  the 
execution  of  an  agreement,  the  DOE  will 
provide  and  disclose  debtor  records  to 
DMDC  to  identify  and  locate  any 
matched  Federal  personnel,  employed 
or  retired,  who  may  owe  delinquent 
debts  to  the  Federal  Government  under 
certain  programs  administered  by  the 


DOD.  Th^DOE  will  use  this  informaUon 
to  initiate  independent  collection  of 
those  debts  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  when 
voluntary  payment  is  not  forthcoming. 
These  collection  efforts  will  include 
requests  by  the  DOE  of  any  employing 
Federal  agency  to  apply  administrative 
and/or  salary  offset  procedures  until 
such  time  as  the  obligation  is  paid  in 
full. 

C.  Authority  for  conducting  the 
ma/ch:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  31  U.S.C.  Chapter 
37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  Administrative  Offset.  5  U.S.C. 
5514  Installment  Deduction  for 
hidebtedness  (Salary  Offset);  10  U.S.C. 
136,  Assistant  Secretaries  of  Defense, 
Appointment  Powers  and  Duties; 
Section  206  of  Executive  Order  11222; 

4  CFR  Chapter  II,  Federal  Claims 
Collection  Standards  (General 
Accounting  Office  -  Department  of 
Justice):  5  CFR  550.1101  -  550.1108 
Collection  by  Offset  from  hidebted 
Government  Employees  (OPM);  10  CFR 
part  1015,  Collection  of  Claims  Owed 
the  United  States  (DOE);  and  10  CFR 
part  1018,  Referral  of  Debts  to  the  IRS 
for  Tax  Rehmd  Offset  (DOE). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

The  DOE  will  use  personal  data  from 
the  record  system  identified  as  DOE-19. 
entitled,  'Accounts  Receivable  Financial 
System'  last  published  in  the  Federal 
Register  at  58  FR  39536  on  July  23, 
1993. 

DMDC  will  use  personal  data  from  the 
record  systems  identified  as  S322.ll 
DMDC,  entitled  'Federal  Creditor 
Agency  Debt  Collection  Data  Base,'  last 
published  in  the  Federal  Register  on 
February  22, 1993,  at  58  FR  10875. 

Sections  5  and  10  of  the  Debt 
Collection  Act  authorize  agencies  to 
disclose  information  about  debtors  in 
order  to  effect  salary  or  administrative 
offsets.  Agencies  must  publish  routine 
uses  pursuant  to  subsection  {b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Sections  5  and  10  of  the 
Debt  Collection  Act  will  comprise  the 
necessary  authority  to  meet  the  Privacy 
Act's  'compatibility'  condition.  The 
systems  of  records  described  above 
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contftin  an  appropriate  routine  use 
disclosure  between  the  agencies  of  the 
information  proposed  in  the  match.  The 
routine  use  provisions  are  compatible 
with  the  purpose  for  which  the 
information  was  collected. 

E.  Description  of  computer  matching 
ptoffram:  The  OOE,  as  the  source 
agency,  will  provide  DMDC  with  a 
diskette  which  contains  the  names  of 
delinquent  debtors  in  programs  tlie  DOE 
administers.  Upon  receipt  of  the 
diskette  file  of  debtor  accounts.  DMDC 
will  perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  DOE  file 
against  a  DMDC  computer  database.  The 
DMDC  database,  established  under  an 
interagency  agreement  between  DOD. 
OPM.  OMB,  and  the  Department  of  the 
Treasury,  consists  of  employment 
records  of  Federal  employees  and 
military  membefs,  active,  and  retired. 
Matching  records  Chits'),  based  on  the 
SSN.  will  produce  the  member's  name, 
service  or  agency,  category  of  employee, 
and  current  work  or  home  address.  The 
hits  or  matches  will  be  furnished  to  the 
DOE.  The  DOE  is  responsible  for 
veriMng  and  determining  that  the  data 
on  the  DMDC  reply  diskette  file  are 
consistent  with  the  DOE  source  file  and 
for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
The  DOE  will  also  be  responsible  for 
making  final  determinations  as  to 
positive  identification,  amount  of 
indebtedness  and  recovery  efforts  as  a 
result  of  the  match. 

The  diskette  provided  by  DOE  will 
contain  data  elements  of  the  debtor's 
name.  Social  Security  Number,  debtor 
status  and  debt  balance,  internal 
account  numbers  and  the  total  amount 
owed  on  approximately  64  delinquent 
debtors. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  the  OPM  government 
wide  Federal  civilian  records  of  current 
and  retired  Federal  employees. 

DMDC  will  match  the  SSN  on  the 
DOE  diskette  by  computer  against  the 
DMDC  database.  Matching  records,  hits 
based  on  SSN,  will  produce  data 
elements  of  the  member's  name,  SSN, 
service  or  agency,  and  current  work  oi 
home  address. 

F.  Inclusive  dates  of  the  matching 
pro-am:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  pubUc 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 


recmpt  resulting  in  a  contrary 
determin^on,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  he 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  DOE 
and  DMDC,  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
conunents  or  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920, 1941  Jefferson  Davis 
Highwav,  Arlington,  VA  22202-4502. 
Telephone (7Q3) 607-2943. 

(FR  Doc.  94-28658  Fil«d  1 1-21-94:  8:45  ami 
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Departroent  o(  the  Air  Fore* 

USAF  Scientific  Advisory  Board 
Meeting 

The  Intelligence  Mission  Panel  of  the 
USAF  Scientific  Advisory  Board  will 
meet  on  7-8  December  1994  at  The  Air 
Intelligence  Agency,  Kelly  AFB,  San 
Antonio.  TX  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
provide  technical  assistance  to  HQ  AIA 
in  the  development  of  the  "Airborne 
Needs  in  2015". 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Stn:tion  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 
Patsy  I.  Conner. 

Air  Force  Federal  Register  Liaistm  Officer. 
|FR  Doc.  94-28*32  Filed  t  V-21-94;  8:45  ami 
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Department  of  the  Navy 

Record  of  Decision  for  Realignment  of 
Carswell  Air  Force  Base  to  Naval  Air 
Station  Fort  Worth,  Fort  Worth,  TX 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Coimcil  on 
Environmental  Quality  regulations  for 
implementing  NEPA  pmredujes  (40 


CFR  1500-1506),  the  Department  of  the 
Navy  ffiinounces  its  decision  to 
implement  realignment  of  Carswell  Air 
Force  Base  (AFB)  to  Naval  Air  Stattoa 
(NAS)  Fort  Worth  Joint  Reserve  Ba.se 
(JRB),  Fort  Worth,  Texas.  In  accordance 
with  the  legislative  requirements  of  the 
E)efeivse  Base  Closure  and  Realignment 
Act  of  1990  [Public  Law  (P.L.)"101-510l, 
the  1993  Defense  Base  Closure  and 
Realignment  Commission  (BRAC-93J 
recommended  the  closure  of  NAS 
Dallas,  Texas,  NAS  Memphis, 
Tennessee,  and  NAS  Glenview.  Illinois, 
Assets  and  operations  fi-om  eacJi  of 
these  ba?es  were  directed  to  be  relocated 
to  the  former  Carswell  AFB,  which 
closed  September  30, 1993  pursuant  to 
a  BR.AC-91  decision.  The  former 
Carswell  AFB  is  to  be  realigned  to 
become  the  Naval  Air  Station  Fort 
Worth  joint  Reser\'e  Base  (JRB). 

In  compliance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations,  the  Department  of  the  Navy 
acted  as  a  Cooperating  Agency  with  the 
Department  of  the  Air  Force  an-.i  had 
substantial  involvement  in  draining  and 
reviewing  an  Enviroiunental  Impact 
Statement  (EiS)  for  the  disposal  and 
reuse  of  Carswell  AFB.  The  EIS 
presented  a  full  description  of  the 
projects  and  environmental  impacts 
associated  with  the  Navy  realignment 
actions.  In  addition,  the  Navy  planned 
actions  were  presented  at  the  Draft  EIS 
Public  Hearing  hosted  by  the 
Department  of  the  Air  Force.  The    . 
Department  of  the  Navy  has  conducted 
an  independent  review  of  the  EIS  and 
adopts  the  EIS  for  purposes  of  its 
proposed  actions.  This  Record  of 
Decision  announces  Navy's  decision  to 
implement  actions  described  in  the  FEIS 
for  the  realignment  and  operation  of 
NAS  Fort  Worth  JRB,  Fort  Worth.  Texas. 

A  Draft  EIS  was  prepared  for  the 
proposed  reuse  and  disposal  actions  and 
distributed  to  federal,  state,  and  local 
agencies  and  to  interested  individuals 
and  groups  in  February  1993.  The  DEIS 
was  revised  to  include  the  Navy  as  a 
cooperating  agency  when  the  BRAC-93 
decision  to  realign  Carswell  AFB  was 
made.  The  revised  DEIS  was  published 
and  distributed  in  March  1994.  A  public 
hearing  was  held  on  April  4. 1994  in  the 
City  of  Fort  Worth,  Texas.  Responses  to 
all  public  comments  received  were 
incorpiorated  in  an  FEIS  that  was 
distributed  in  July  1994.  The  proposed 
Navy  realignment  action  would 
incorporate  approximately  1  !8€9  acres 
from  the  former  Carswell  AFB  for  reuse 
as  NAS  Fort  Worth  JRB.  The 
realignment  of  the  base  would  consist  of 
renovation  of  approximately  120 
buildings  and  new  construction  of  aa 
additional  25  facikfies,  in  addition  to 


the  demohtion  of  some  facilities  that  are 
not  cost  effective  to  reuse  or  renovate. 

The  reaUgnment  also  includes 
upgrades  of  base  utilities  to 
accommodate  JRB  requirements. 
Upgrades  to  the  airfield  stormwater 
drainage  will  also  be  incorporated  into 
the  realignment  plans.  An  estimated 
total  of  24  acres  of  land  will  need  to  be 
distributed  for  new  construction 
activities. 

The  proposed  operations  of  the  NAS 
Fort  Worth  JRB  will  be  primarily  air 
operations  by  reserve  forces.  Some 
smaller  non-air  units  will  also  be 
attached  to  the  base.  Reserve  units  from 
the  Navy,  Marine  corps.  Air  Force, 
Texas  Air  National  Guard,  and  Army 
National  Guard  will  be  operating  at  the 
base.  The  various  types  of  aircraft  that 
will  be  normally  at  the  base  will  include 
F-14S.  F/A-18S,  F-16S,  KC-130s.  C- 
130s.  C-9s,  C-12S,  y-21s,  CH-47s,  UH- 
GOs  and  a  UH-1  .-An  estimated  95,000 
annual  air  operations  are  associated 
with  the  various  proposed  military 
aircraft,  including  transient  military 
aircraft.  All  of  the  existing  airspace  and 
air  traffic  control  services  associated 
with  previous  Air  Force  operations  will 
be  retained  for  use  by  the  JRB.  The 
combination  of  closure  and  realignment 
will  reduce  military  air  traffic  in  the 
area  and  significantly  reduce  potential 
civilian-military  aircraft  conflicts. 

Approximately  2,100  active  duty 
military  personnel  are  expected  to  be 
attached  to  the  JRB.  An  additional  1,400 
civilian  personnel  will  be  employed  at 
the  base.  Approximately  8,500  reservists 
or  guardsmen  will  drill  at  the  JRB  on 
schedules  that  will  attempt  to  spread 
the  numbers  equally  over  three 
weekends  each  month. 

The  reahgnment  and  establishment  of 
NAS  Fort  Worth  JRB  will  occur,  as 
mandated  by  P.L.  101-510.  regardless  of 
the  disposal  and  reuse  of  the  remaining 
portions  of  Carswell  AFB.  Therefore, 
these  mihtary  land  areas  and  reuse 
activities  were  incorporated  as  part  of 
the  No-Acticai  alternative  and  all  reuse 
alternatives  ftw  analysis  in  the  EIS. 
Maximum  consideration  was  given  to 
the  use  of  existing  structures  to 
minimize  enviranmraital  impacts  and 
construetion  costs  for  realignmait.  Sites 
considered  at  NAS  Fort  Worth  JRB  for 
the  proposed  new  facilities  avoided 
environmentally  sensitive  areas  and 
were  selected  based  on  functional 
considerations,  adequacy  of  existing 
structures  for  the  proposed  uses, 
availability  of  utilities,  proximity  to 
existing  faidiities.  and  diserving  all 
airfield  safety  and  noise  criteria.  The 
proposed  action  will  cause  no 
significant  impact  to  ambient  air  quahty 
levels.  Localized,  temporary  impacts 
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would  occur  during  construction  and 
demolition  activities.  Compliance  with 
state  and  federal  regulations,  including 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS), 
will  be  achieved  during  any  removal  of 
asbestos-containing  materials. 

NAS  Fort  Worth  JRB  is  located  in  a 
non-attainment  area  for  ozone.  An 
applicability  analysis  was  performed  for 
air  pollutant  emissions  of  nitrogen 
oxides  (NOx)  and  volatile  organic 
compounds  (VOCs)  in  compliance  with 
the  Clean  Air  Act  Amendments  of  1990 
and  the  1993  General  Conformity  Rule 
for  determining  conformity  of  federal 
actions  to  state  or  federal 
implementation  plans  (40  CFR  Parts  6, 
51,  and  93).  The  analysis  included 
construction-related  emissions,  mobile- 
source  emissions,  and  stationary-source 
emissions  associated  with  the  proposed 
action.  Neither  NOx  nor  VOC  emissions 
estimates  for  any  year  of  the  proposed 
action  exceeded  the  de  minimis  levels 
of  100  tons  per  year  established  by  the 
General  Conformity  Rule.  The  proposed 
action  was  determined  to  conform  to  the 
State  Implementation  Plan  (SIP)  and  is 
exempted  from  any  further  requirements 
of  the  General  Conformity  Rule.  The 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC)  has  reviewed  the 
appHcability  analysis  presented  in  the 
FEIS  and  has  approved  the  air  permit 
application  resulting  in  the  issuance  of 
a  construction  permit  to  the  Navy. 

An  aircraft  noise  study  was  conducted 
to  analyze  the  effects  of  noise  patterns 
associated  with  JRB  operations  as 
compared  to  the  pre\'ious  operations  at 
Carswell  AFB.  The  area  exposed  to 
sound  level  EB^JL  65  dB  or  greater  is 
expected  to  decrease  by  approximately 
2,605  acres  and  affect  2,300  fewer 
residents  than  the  previous  Air  Force 
aircraft  noise  impacts. 

No  significant  degradation  of  levels  of 
service  for  on-base  or  off-base  road 
systems  are  expected  as  a  result  of  the 
proposed  action.  Current  utilities  to  the 
base  are  of  sufficient  capacity  to  provide 
anticipated  services.  Utility  lines  within 
the  base  infrastructure  will  be  upgraded 
in  some  locations  where  additional  fire 
protection,  natiual  gas,  sanitary  sewer, 
or  electrical  services  are  required. 

The  local  economy  will  not  encounter 
any  significant  impacts  from  the 
proposed  action.  NAS  Forth  Worth  JRB 
will  initially  reuse  83  units  of  family 
housing  on-base.  An  estimated  3,939 
housing  units  within  the  local 
communities  will  be  vacated  as  a  result 
of  the  closure  of  Carswell  AFB.  An 
estimated  1.196  bousing  units  will  be 
required  to  accommodate  the  in- 
migration  of  permanent  personnel   ^^ 
associated  with  the  JRB.  Based  on  this 


projected  in-migration.  281  new 
students  will  enroll  in  the  area's  various 
school  districts;  this  number  is  less  than 
the  decreases  experienced  in  each  of  the 
last  three  years  as  a  result  of  the 
Carswell  AFB  closrire. 

Clean-up  on  identified  installation 
restoration  program  (IRP)  sites  will 
continue  regardless  of  the  reuse  or 
disposal  plans.  The  Departments  of  the 
Na\7  and  Air  Force  have  entered  into  a 
Memorandum  of  Agreement  to  identify 
which  department  will  continue  the 
management  of  the  clean-up  program 
and  provide  the  funding  requirements. 
The  two  Depcutments  have  agreed  to 
finalize  program  arrangements  by 
October  1. 1995.  In  the  interim,  the  Air 
Force  Base  Conversion  Agency  (AFBCA) 
will  continue  to  administer  the  program. 
New  construction  and  renovations 
requiring  excavations  will  be  closely 
coordinated  with  the  IRP  project 
manager  to  avoid  any  impacts  to  IRP 
sites  or  construction  plans  and  maintain 
the  health  and  safety  of  contractor 
personnel. 

The  Navy  will  institute  a  hazardous 
material  minimization  program  at  NAS 
Fort  Worth  JRB  by  issuing  hazardous 
materials  in  increments  for  daily 
consumption  to  the  various  departments 
and  users  on  base.  The  hazardous  waste 
storage  facility  currently  permitted 
under  a  Part  B  permit  by  the  State  of 
Texas  will  continued  to  be  used  as  a 
permitted  facility  for  the  storage  of 
generated  hazardous  wastes. 

The  AFBCA  has  identified  all 
underground  storage  tanks  that  were  in 
place  at  Carswell  AFB.  Navy  design 
teams  are  evaluating  what  tanks  are 
required  for  continued  support  to 
facilities  planned  for  reuse.  These  tanks 
will  be  inspected  and  certified  for  use 
in  accordance  with  all  applicable 
undei;ground  storage  tank  regulations. 
The  AFBCA  is  continuing  with  efforts  to 
remove  all  other  tanks  not  planned  for 
reuse. 

The  proposed  action  would  result  in 
no  significant  impacts  to  plant  or  animal 
species  listed  as  threatened  or 
endangered  by  either  federal  or  state 
agencies.  The  U.S.  Fish  and  Wildhfc 
Service  has  concurred  in  this 
conclusion.  No  impacts  to  wetlands  will 
be  experienced  as  a  result  of  new 
construction.  Minor  impacts  to 
floodplains  will  be  mitigated  through 
the  construction  of  improved  storm 
water  drainage  and  handling  systems. 
The  estimated  24  acres  of  disturbance 
from  new  construction  vrill  have 
minimal  impacts  to  biological  resources 
because  of  adjacencies  to  current 
airfield/industrial  operations  and  the 
already  existing  built-up  conditions. 
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Potential  impacts  to  cultural  resources 
at  NAS  Fort  Worth  JRB  have  been 
evaluated  in  compliance  with  Section 
106  of  the  National  Historic 
Preservation  Act  (NHPA).  Renovations 
are  proposed  for  two  buildings 
(Building  1430  and  4175)  that  have  been 
identified  as  eligible  for  the  National 
Register  of  Historic  Places.  The  exterior 
renovations  to  Building  1430  will 
include  the  installation  of  a  new  roof. 
Interior  renovations  will  include 
movement  of  office  walls  added  to  the 
facility  during  earlier  Air  Force  interior 
renovations.  Building  4575  will  undergo 
major  interior  renovations  to  adapt  this 
alert  crew  facility  to  a  squadron 
operations  building.  Exterior 
renovations  will  include  removal  and 
demolition  of  surroimding  equipment, 
addition  of  some  windows,  and  altering 
some  facility  points  of  ingress/egress. 
All  proposed  modifications  to  these 
buildings  will  be  coordinated  with  the 
Texas  Historical  Commission  (THC) 
during  project  design.  The  Navy  is 
proposing  to  the  THC,  a  Memorandum 
of  Agreement  (MOA)  for  the 
acknowledgment,  operation,  and 
maintenance  of  eligible  historic 
structures  on  NAS  Fort  Worth  JRB.  No 
significant  archaeological,  Native 
American,  or  paleontological  resources 
have  been  identified  on  NAS  Fort  Worth 
JRB  that  would  be  adversely  affected  by 
the  realignment  activities.  In  the  event 
that  archaeological,  paleontological,  or 
Native  American  resources  are 
discovered  during  the  course  of  project 
activities,  groimd  disturbing  activities 
will  cease  in  the  immediate  area  and  a 
qualified  archaeologist  will  be 
consulted. 

Questions  regarding  the  Navy 
proposed  actions  for  the  realignment  of 
Carswell  AFB  to  NAS  Forth  Worth  JRB 
addressed  in  the  Draft  and  Final 
Environmental  Impact  Statement 
prepared  for  the  Reuse  and  Disposal  of 
Carswell  AFB  may  be  directed  to: 
Commanding  Officer,  Southern 
Division,  Naval  Facilities  Engineering 
Conunand,  P.O.  Box  190010,  North 
Charleston,  SC  29419-9010  (Attn:  Mr. 
Darrell  Molzan,  Code  203DM). 
telephone  (803)  743-0796,  fax  (803) 
743-0993. 

Dated:  November  14, 1994. 
Elsie  L.  Munsell, 

Deputy  Assistant  Secretary  of  the  iVovy, 

(Environment  and  Safety). 

(FR  Doc.  94-28701  Filed  11-21-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Impact  Statement;  Dual 
Axis  Radiographic  Hydrodynamic  Test 
Facility,  Los  Alamos  National 
Laboratory 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  United  States  Department 
of  Energy  (DOE)  provides  notice  of  its 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  on  the  DARHT 
facility  at  its  Los  Alamos  National 
Laboratory  (LANL).  Los  Alamos,  New 
Mexico.  The  EIS  will  be  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.),  the  Council  on 
Environmental  Quality  NEPA 
RegulaUons  (40  CFR  Parts  1500-1508), 
and  the  DOE  NEPA  Regulations  (10  CFR 
Part  1021).  The  EIS  will  analyze  the 
impacts  of  completing  construction  and 
operating  the  DARHT  facility  at  LANL, 
and  reasonable  alternatives. 

With  this  Notice,  DOE  initiates  a 
public  comment  period  to  soUcit 
suggestions  on  the  scope  of  analysis  for 
this  EIS.  DOE  also  extends  an  invitation 
to  attend  public  scoping  meetings  in  Los 
Alamos  and  Santa  Fe,  New  Mexico,  and 
to  provide  suggestions  for  pubUc 
participation  opportimities  for  this 
NEPA  review. 

DATES:  Written  comments  on  the  scope 
of  the  EIS  are  invited  from  the  public. 
To  ensure  consideration,  comments 
should  be  postmarked  by  Tuesday, 
January  10, 1995.  Comments  sent  after 
that  date  will  be  considered  to  the 
fullest  extent  practicable.  Public  scoping 
meetings  will  be  held  as  follows: 
Wednesday,  December  7,  1994,  Los 

Alamos,  1:00  pm-4:30  pm,  and  6:30 
pm9:00  pm,  HiHtop  House,  400 
Trinity  Drive,  Los  Alamos,  New 
Mexico. 
Thursday,  December  8, 1994,  Santa  Fe, 
1:00  pm-4:30  pm,  and  6:30  pm- 
9:00  pm,  Sweeney  Center,  201  West 
Marcy  Street,  Santa  Fe,  New 
Mexico. 
The  meetings  will  use  a  workshop 
format  to  facihtate  dialogue  among  DOE, 
LANL,  and  the  public  and  will  provide 
an  opportunity  for  individuals  to 
provide  written  or  oral  statements. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  DARHT  EIS,  or  other 
matters  regarding  this  environmental 
review,  should  be  addressed  to:  Ms. 
Diana  Webb,  NEPA  Compliance  Officer, 
Los  Alamos  Area  Office,  Department  of 
Energy,  528  35th  Street,  Los  Alamos, 
NM  87544,  Attn:  DARHT  EIS.  Ms.  Webb 


may  be  contacted  by  phone  at  (505) 
665-6353,  facsimile  (505)  665-4872. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  EH-25,  Department  of 
Energy,  1000  Independence  Ave.,  SW, 
Washington,  DC  20585.  Ms.  Borgstrom 
may  be  contacted  by  leaving  a  message 
at  (800)  472-2756  or  by  calling  (202) 
586-4600. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

One  of  the  most  urgent  and  difficult 
technical  tasks  facing  the  DOE  is  to 
assess  the  effects  of  aging  on  the 
weapons  that  remain  in  the  nation's 
nuclear  stockpile,  and  to  ensure  the 
continuing  safety  of  those  weapons. 
Because  the  President  has  decided  not 
to  build  any  new  nuclear  weapons  for 
the  foreseeable  future,  but  instead  to 
continue  to  rely  upon  a  smaller 
stockpile  of  existing  but  aging  weapons 
as  a  nuclear  deterrent,  DOE  must  ensure 
that  the  weapons  remaining  in  the 
stockpile  are  safe,  seciue  and  reliable. 
Under  the  Atomic  Energy  Act,  this 
mission  rests  with  DOE  and  essentially 
requires  DOE  to  certify  that  the  weapons 
will  not  accidentally  detonate  during 
storage  and  handling,  that  the  weapons 
would  thwart  any  attempts  for 
unauthorized  use,  and  that  they  would 
function  as  designed  in  the  event  of 
authorized  use. 

To  fulfill  this  mission,  DOE  needs  to 
collect  diagnostic  information  regarding 
the  condition  of  the  weapons  which 
remain  in  the  endiu'ing  stockpile.  Some 
of  these  weapons  are  approaching  the 
end  of  their  design  life,  and  DOE  is  not 
certain  how  they  may  be  affected  by  the 
aging  process.  One  important  type  of 
information  that  is  currently  lacking 
concerns  the  three-dimensional 
condition  of  the  various  internal 
components  of  aging  weapons.  These 
are  often  shielded  by  thick  and  dense 
materials.  Multiple  view  hydrodjTiamic 
testing  (experiments  to  look  at  the  flow 
of  adjacent  materials  as  they  are  driven 
by  high  explosives)  and  dynamic  testing 
(experiments  to  study  other  effects  of 
high  explosives),  combined  with 
computer  modeling,  provide  the  only 
means  of  obtaining  this  data  in  the 
absence  of  nuclear  testing.  The 
President  has  endorsed  hydrodynamic 
testing  as  the  preferred  means  of 
conducting  experiments  in  support  of 
stockpile  stewardship  and  maintenance. 
Hydrodynamic  testing  has  become  more 
important  since  the  United  States 
moratorium  on  nuclear  testing  was 
extended.  A  future  Comprehensive  Test 
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Ban  Treaty,  moreover,  would  foreclose 
the  acquisition  of  additional 
performance  and  safety  data  through 
nuclear  testing. 

Proposed  Action 

DARHT  would  be  a  specialized  high 
energy  X-ray  machine  that  would  take 
three-dimensional,  sequential  and  high- 
resolution  X-ray  pictures  of  the  dynamic 
behavior  of  dense  materials  that  are 
being  shocked  and  compressed  by  high 
explosives.  DARHT  would  be  used  to 
evaluate  the  nonnuclear  behavior  of 
nuclear  weapons  components  and 
would  provide  the  nation  with  a 
significantly  improved  diagnostic 
capability  to  evaluate  and  assess  the 
safety  and  reliability  of  the  existing 
nuclear  weapons  stockpile.  DARHT 
would  consist  of  an  existing  support  lab, 
a  new  firing  site,  and  the  necessary 
infrastructure,  all  located  at  Technical 
Area  1 5  at  LANL.  DARHT  would  be 
used  to  detonate  high  explosives,  and  to 
use  very  high-speed,  tightly-focused 
radiographic  (X-ray)  photography  to 
determine  the  motions  (dynamic 
experiments)  or  flow  (hydrodynamic 
tests)  of  the  explosive-driven  materials. 
Two  X-ray  machines  at  right  angles  to 
each  other  (dual-axis  lines  of  sight) 
would  be  powered  by  two  16  million 
electron  volt  (MeV)  electron 
accelerators,  each  housed  in  a  building 
about  225  feet  long.  By  using  two 
machines.  DARHT  would  be  able  to 
provide  three-dimensional,  sequential 
information  on  occurrences  within 
millionths  of  a  second  during  a  test.  The 
accelerators'  small  beam  size  would 
allow  DARHT  to  provide  a  very  high- 
quality  resolution  of  the  radiographic 
image.  This  resolution  is  necessary  to 
resolve  the  fine  details  of  the  material 
flowing  in  these  experiments. 

DARHT  experiments  would  variously 
involve  radioactive  materials  (primarily 
depleted  uraniiun),  beryllium  and  other 
hazardous  materials,  and  other  metals. 
Additionally,  experiments  involving 
plutonium  contained  in  steel  vessels 
may  be  conducted.  DARHT  would  not 
test  materials  that  could  result  Ln 
nuclear  yield,  or  a  nuclear  detonation. 
Experiments  at  DARHT  would  be 
expected  to  result  in  metal  fragments 
and  other  airborne  debris  being 
deposited  up  to  750  meters  from  the 
open-air  explosives  testing  (standard 
operating  procedures  would  require  the 
evacuation  of  this  area  before  any 
experiments  were  conducted). 

In  addition  to  testing  the  nonnuclear 
behavior  of  nuclear  weapons 
components.  DARHT  would  be  used  to 
evaluate  conventional  weapons  systems, 
explosives-driven  materials  for  non- 
weapons  uses,  and  high-velocity  impact 


phenomena.  The  facihty  would  also  be 
used  to  support  non-proliferation  and 
counter-proliferation  efforts,  such  as 
experiments  intended  to  disable  a 
terrorist-designed  or  pnriiferant- 
desi^ned  nuclear  weapon.  Although 
DARHT  could  be  used  to  collect 
information  relevant  to  the  design  of 
new  weapons,  no  new  weapons  are 
anticipated  to  be  designed  in  the 
foreseeable  future. 

Design  of  DARHT  began  in  the  early 
1980's.  Memoranda  to  File,  describing 
the  environmental  impacts  of 
constructing  and  operating  DARHT, 
were  completed  in  1983  and  1987. 
DARHT  construction  began  in  1988 
with  the  Radiographic  Support 
Laboratory,  whiti  was  completed  in 
1990.  The  Radiographic  Support 
Laboratory  is  currently  being  used  to 
support  the  development  of  the 
accelerator  equipment  that  is  planned  to 
be  used  in  DARHT.  In  May  1994.  DOE 
began  construction  of  the 
Hydrodynamic  Firing  Site. 
Approximately  20  percent  of  the 
Hydrodynamic  Firing  Site  construction 
work  (e.g..  site  preparation,  foundation 
pouring)  has  been  completed.  Current 
schedules  call  for  the  Hydrodynamic 
Firing  Site  construction  to  be 
complied,  and  the  first  X-ray  machine 
to  be  operating,  in  1997  at  a  cost  of 
approximately  $86  million,  and  the 
second  X-ray  machine,  if  approved, 
would  begin  operation  in  2000.  The 
total  estimated  project  cost  of  DARHT  in 
its  final  two-axis  configuration  is  $124 
milhon;  to  date,  approximately  $44 
million  has  been  spent  or  obligated  on 
thefmifect. 

In  response  to  public  concern,  the 
DOE  has  decided  to  prepare  this  EIS  at 
this  time  to  allow  for  a  full  dialogue 
between  DOE  and  the  State,  tribes,  other 
agencies  and  the  general  public 
regarding  the  environmental  impacts  of 
completing  and  operating  DARHT.  and 
the  impacts  of  other  alternatives.  The 
EIS  will  also  assist  in  ensuring  that 
appropriate  mitigation  measures  are 
developed  it  D.\RHT  is  completed  and 
put  into  operation.  Construction  and 
related  work  on  the  facility  will 
continue  during  the  preparation  of  the 
EIS. 

Proposed  Alternatives 

DOE  has  tentatively  identified  the 
following  ahematives  for  analysis  in  the 
EIS  and  seeks  public  comment  on  their 
adequacy,  inclusiveness,  and 
reasonableness: 

(1)  Proposed  action 

Under  this  alternative.  DOE  would 
complete  construction  and  operate  the 
D/UIHT  facihty  as  cuirently  planned. 


This  alternative  would  pro\ide  a  state- 
of-the-art  diagnostic  capability  for 
ensuring  the  safety,  security  and 
reliabiUty  of  the  aging  nuclear  weapons 
stockpile.  If  DARHT  becomes 
operational,  operation  of  the  Pulsed 
High  Energy  Radiation  Machine 
Emitting  X-Rays  (PHERMEX)  facility,  an 
existing  facility  at  LANL  also  located  at 
Technical  Area  15.  near  the  DARHT 
site,  will  be  phased  out 

(2)  No  Action  (status  quo)  Alternative 

Under  this  alternative,  DARHT  would 
not  be  completed  and  DOE  would 
continue  to  operate  the  Pulsed  High 
Energy  Radiation  Machine  Emitting  X- 
Rays  and  the  Flarii  X-Ray  faciUty  at  the 
Department's  Lawrence  Livermore 
National  Laboratory  Site  300  located 
near  Lavermore.  California.  The  Pulsed 
High  Energy  Radiation  Machine 
Emitting  X-Rays.  a  single-axis 
radiographic  facihty.  was  buih  in  the 
mid- 1 960  s  and  has  been  used 
continuously  since  that  lime.  It  uses  a 
pulsed  power  accelerator  to  power  the 
X-ray  machine,  and  does  not  have  the 
small  beam  size  (tight  focus)  planned  for 
DARHT.  thereby  precluding  (he  high- 
resolution  images  that  DARHT  would 
provide.  Flash  X-Ray,  also  a  single-axis 
radiographic  facility,  was  built  in  1982 
and  h&s  been  used  continuously  since 
that  time.  It  uses  a  linear  induction 
accelerator  to  power  the  X-ray  machine 
and  also  does  not  have  the  small  beam 
size  planned  for  DARHT. 

(3)  Containment  Alternative 

Under  this  alternative.  DOE  would 
modify  the  construction  and/ or 
operation  of  DARHT  to  contain  some  or 
all  airborne  emissions  of  fragments  or 
other  debris.  Under  one  approach,  the 
X-ray  pictures  would  be  taken  through 
the  walls  of  a  containment  vessel. 
Another  approach  would  be  to  construct 
a  building  to  enclose  and  contain  the 
explosive  experiments;  X-ray  pictures 
would  be  taken  within  the  containment 
building.  These  two  approachp<!  may  be 
considered  separately  or  together,  for 
some  tests  or  for  all  tests. 

(4)  InstitutionaJ  Control  Alternative 

Under  this  ahemative.  DOE  would 
complete  and  operate  n.*iRHT.  but 
would  limit  use  of  the  facihty  to 
exclude  any  applications  involving 
experiments  with  plutonium. 

(5)  Single-Axis  Alternative 

Under  this  alternative  DOE  would 
complete  construction  of  the 
Hydrodynamic  Firing  Site  but  would 
operate  only  a  single  axis  of  DARHT 
with  one  accelerator.  This  alternative 
would  provide  an  improi'ed  technical 
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capability  over  present  accelerators  with 
a  single  view  (i.e..  the  Pulsed  High 
Energy  Radiation  Machine  Emitting  X- 
Rays  and  Flash  X-Ray). 

(6)  Upgrade  Alternative 

Under  this  alternative  DOE  would 
upgrade  the  present  Pulsed  High  Energy 
Radiation  Machine  Emitting  X-Rays 
capability  with  the  new  technology 
developed  for  DARHT. 

DOE  does  not  intend,  in  this  EIS,  to 
analyze  alternatives  or  issues  beyond 
the  construction  and  operation  of 
DARHT  that  relate  to  the  nation's 
nuclear  weapons  policies,  the  DOE 
mission  of  stockpile  stewardship  and 
management,  the  need  for 
hydrodjTiamic  testing  or  dynamic 
testing  that  are  part  of  the  stockpile 
stewardship  and  management  program, 
the  mission  of  LANL,  or  continued 
operation  of  other  facilities  at  LANL.  To 
the  extent  that  these  matters  are  under 
the  purview  of  EKDE,  they  will  be 
considered  in  the  Programmatic  EIS  on 
Stockpile  Stewardship  and  Management 
or  the  LANL  Sitewide  EIS,  as  discussed 
below  in  the  section  on  related  NEPA 
reviews. 

Proposed  Issues 

The  EIS  will  identify  and  analyze  the 
direct,  indirect  and  cumulative  effects 
resulting  from  the  completion  and 
operation  of  DARHT.  DOE  has 
tentatively  identified  the  following 
environmental  and  socioeconomic 
issues  for  consideration  in  the  EIS  and 
seeks  public  comment  on  the  adequacy 
and  inclusiveness  of  these  issues: 

•  Natural  ecosystems,  including  air 
quality,  surface  and  groundwater 
quality,  and  plants  and  animals. 

•  Cultural  resources,  including 
archeological  sites,  historic  resources, 
other  facilities  and  infrastructure  at 
LANL,  and  actual  and  potential  uses  of 
the  site  including  Native  American 
cultural,  traditional  and  religious  uses; 
EXDE  has  previously  identified  Native 
Ameritar  archeological  sites  in  the 
vicinity  of  DARHT  and  has  conducted 
mitigating  activities. 

•  Economic  impacts,  including  those 
from  constructing,  equipping  and 
operating  DARHT. 

•  Socioeconomic  impacts,  including 
any  disproportionately  high  and  adverse 
impacts  on  minority  and  low  income 
populations. 

•  Health  and  safety  impacts  to  on-site 
workers,  other  LANL  personnel,  local 
communities  and  tribes,  and  the  general 
population  of  northern  New  Mexico. 

•  Other  construction  and  operational 
impacts,  such  as  transportation  of 
people  and  materials. 


•  Waste  management  considerations, 
including  the  eventual  decontamination 
and  decommissioning  of  the  facility 
after  the  end  of  its  useful  Ufe 
(approximately  30  years). 

•  Health  and  safety,  envirorunental, 
and  other  impacts  related  to  the 
transport,  storage  and  use  of  hazardous 
and  radioactive  materials  and 
generation  of  X-ray  radiation. 

•  Other  relevant  issues  identified  by 
DOE  or  the  State,  tribes,  other  agencies, 
or  the  public  through  this  scoping 
process. 

Related  NEPA  Reviews 

The  Department  is  currently 
preparing  to  undertake  two  related 
NEPA  reviews.  The  planned  LANL 
Sitewide  EIS  (59  FR  40889,  August  10. 
1994)  will  consider  the  cumulative 
impacts  of  operations  and  planned 
activities  foreseen  within  the  next  5  to 
10  years.  The  planned  Stockpile 
Stewardship  and  Management 
Programmatic  EIS  (59  FR  54175, 
October  28. 1994)  will  evaluate 
activities  required  to  maintain  a  high 
level  of  confidence  in  the  safety, 
reliability,  and  performance  of  nuclear 
weapons  in  the  absence  of  nuclear 
testing,  and  to  be  prepared  to  test 
weapons  if  so  directed  by  the  President. 

Classified  Material 

The  Department  will  review  classified 
material  while  preparing  this  EIS. 
Within  the  limits  of  classification,  DOE 
will  provide  to  the  public  as  much 
information  as  possible.  If  DOE  needs  to 
generate  classified  material  to  explain 
the  purpose  and  need,  use,  materials,  or 
impacts  from  this  project,  that  material 
will  be  segregated  into  a  classified 
appendix. 

Public  Involvement  Opportunities 

DOE  will  develop  a  stakeholder 
involvement  plan  to  guide  the  public 
review  aspects  of  this  EIS.  To  assist  with 
developing  the  stakeholder  involvement 
plan,  DOE  requests  suggestions  by  the 
public  on  how  this  EIS  prrK:e6S  should 
be  conducted,  including  suggestions 
regarding  the  type,  format  and  conduct 
of  public  involvement  opportunities. 

Through  this  Notice,  DOE  formally 
invites  the  State,  tribes,  other 
government  agencies  and  the  public  to 
comment  on  the  scope  of  the  EIS.  DOE 
will  offer  informational  briefings  to 
tribal  governments,  local  (county  and 
municipal)  governments,  and  the  State 
of  New  Mexico. 

A  second  formal  opportunity  for 
comment  will  be  provided  after  DOE 
issues  the  draft  EIS.  expected  in  mid- 
1995.  Public  hearings  will  be  held  in 
conjunction  with  that  comment  period. 


DOE  will  inform  the  State,  tribes,  local 
governments,  other  agencies  and  the 
general  public  of  its  final  decisions  at 
the  time  the  Record  of  Decision  is 
issued,  expected  in  October  1995. 

In  addition  to  formal  opportunities  for 
comment,  any  person  may  submit 
comments  at  any  time  during  the  NEPA 
review  process;  however,  to  ensure  that 
comments  are  considered  at  specific 
points  in  the  NEPA  review,  and  to  best 
assist  DOE,  the  public  is  encouraged  to 
comment  during  the  formally 
established  comment  periods. 

Copies  of  DARHT  design  and  other 
background  documents,  written 
comments,  records  of  public  meetings, 
and  other  materials  related  to  the 
development  and  analyses  of  the  EIS 
have  been  and  are  being  placed  in  the 
Los  Alamos  National  Laboratory 
Community  Reading  Room,  1450 
Central  Avenue,  Suite  101,  Los  Alamos. 
New  Mexico  87544.  For  information  on 
the  availability  of  specific  documents 
and  hours  of  operation,  please  contact 
the  reading  room  at  (505)665-2127  or 
(800)543-2342. 

Signed  in  Washington,  D.C,  this  18  day  oi 
November  1994,  for  the  United  States 
Department  of  Energy. 
Tara  OToole, 

Assistant  Secretary.  Environment,  Safety  and 
Health. 
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Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

StiMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB). 
Nevada  Test  Site. 

DATES:  Wednesday,  December  7.  1994: 
5:30p.m.-10:00  p.m. 
ADDRESS:  Holiday  Inn  Crowne  Plaza. 
4255  South  Paradise  Road,  Las  Vegas. 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Beck,  PubUc  Participation  Program 
Manager,  Office  of  Public 
•Accountability.  EM-5. 1000 
Independence  Avenue.  SW  Washington. 
DC  20585,  (202)  586-7633. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  EM 
SSAB  provides  input  and 


recommendations  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

Wednesday,  December  7, 1994 
5:30  p.m. 
Call  to  Order 
Review  Agenda 
Minutes  Acceptance 
Financial  Report 
Correspondence 
Reports  from  Committees,  Delegates  and 

Representatives 
I  niinished  Business 
New  Business 
Evaluation  of  Board  and  Environmental 

Restoration  and  Waste  Management 

Programs 
Announcements 
10:00  p.m.  Adjournment 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  knew 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  December  7,  1994. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  wdth  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Don  Beck's  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubUc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  Novemtier  17, 
1994. 

Rachel  Murphy  Samuel. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  94-28849  Filed  11-21-94;  8:45  am) 
BILLINQ  CODE  64M-01-M 


ACTION:  Notice  of  open  meeting. 


Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Laboratory 

AGENCY:  Department  of  Energy. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB). 
Idaho  National  Engineering  Laboratorv 
(INEL).  ' 

DATES:  Tuesday,  December  6, 1994  from 
7:30  a.m.  Mountain  Standard  Time* 
(MST)  until  6:00  p.m.  MST  and 
Wednesday,  December  7,  1994  from 
7:30  a.m.  MST  until  5:00  p.m.  There 
will  be  a  public  comment  availability 
session  Tuesday,  December  6, 1994  from 
500  to  6:00  p.m.  MST. 

ADDRESS:  Ameritel  Inn,  Teton  Roonn. 
900  Lindsay  Blvd.,  Idaho  Falls,  ID  83401 
(208) 523-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
hiformation  1-800-708-2680  or  Marsha 
Hardy,  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  Board 
will  continue  to  develop  operating 
procedures  and  identify  and  prioritize 
possible  Department  of  Energy, 
Envirorunental  Protection  Agency,  and 
State  of  Idaho  issues  for  Board 
recommendations. 

Tentative  Agenda 

Tuesday.  December  6,  1994 

7:30  a.m. — Sign-in  and  Registration 
8:00  a.m. — Miscellaneous  Business: 

•  Agenda  Review/Revision/ Acceptance 
8:05  a.m. — ^Training:  Consensus  Building, 

CDR  Associates 
10:30  a.m.— Break 
10:45  a.m. — Training:  Consensus  Building 

continued,  CDR  Associates 
12:05  p.m.— Lunch 
1:05  p.m.— Old  Business: 

•  Deputy  Designated  Federal  Officer 
(DDFO)  Report  (3  minutes) 

•  Chair  Report  (3  minutes) 

•  Conunittee  Reports,  Member  Reports 

•  Other 

•  Standing  Committee  Reports 

•  Public  Communication  (10  minutes) 

•  Budget 

•  Amendment 

•  Member  Selection 

•  Training 

1:30  p.m.— Draft  Site  Treatment  Plan:  Terry 

Perez,  Chair,  Chuck  Rice,  Chuck 

Broscious,  Dieter  Knecht 
2:45  p.m.— Break 
3:00  p.m.— Draft  Site  Treatment  Plan 

continued 
5:00  p.m. — Public  Comment  Availability 

(continuation  of  Draft  Site  Treatment 

Plan) 
6:00  p.m. — Adjourn  Day  1 


Wednesday.  December  7, 1994 

7:30  a.m. — Sign-In  and  Registration 
8:00  a.m. — Miscellaneous  Business 
Day  Two  Agenda  review,  revision. 

acceptance  (5  minutes) 
Public  Comment  firom  Day  1  (5  minutes) 
Old  Business  from  Day  1  (5  minutes) 
8:15  a.m. — Agenda  Development  for  February 
meeting  in  Boise 

•  Action  Plan 

8:45  a.m. — Board  input  to  draft 
Communications  Plan  (Public 
Communication  Committee) 

9:15  a.m.— Draft  Site  Treatment  Plan 
continued 

10:30  a.m.— Break 

10:45  a.m.— Draft  Site  TreaOnent  Plan 
Recommendation  Preparation 

12:00  p.m.— Lunch 

1:00  p.m.— INEL  Site-Strategic  Plan 

3:00  p.m.— Break 

3:15  p.m.— DOE-wide  SNF  Strategic  Plan- 
Mike  Bonkoski.  Brian  Edgerton.  DOE 

4:15  p.m.— Environmental  Impact  Statement 
(EIS)  decision-making  process — Tom 
Wichman,  DOE 

4:45  p.m. — Miscellaneous  Business 

•  Action  Items 

5:00  p.m. — Adjourn  Day  2 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Comment  Availability:  The 
two-day  meeting  is  open  to  the  public, 
with  a  Public  Comment  AvailabiUty 
session  scheduled  for  Tuesday, 
December  6, 1994  from  5:00  p.m.  to  6:00 
p.m.  MST.  The  Board  will  be  available 
during  this  time  period  to  hear  verbal 
public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
■  members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion:  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Marsha 
Hardy,  Jason  Associates,  at  the 
addresses  or  telephone  numbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  to  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  • 


60138 


Fi'deral  Register  /  Vol.  59.  No.  224  /  Tuesday,  November  22,  1994  /  Notices 


Issued  at  Washington.  E)C  on  November  17, 
1994. 
Rachel  Murray  Samuel, 

Acting  Deputy  Advisory  Committee 
Managemeat  Officer. 

|FR  Doc.  94-28848  Filed  1 1-21-94:  8:45  ami 
BItJJNG  CODE  645(M)1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95^65-000,  et ai] 

Equitrans,  Inc.,  et  al.;  Natural  Gas 
Certificate  Filings 

November  15, 1994. 

Take  notice  that  the  follo^ving  filings 
have  been  madp  with  the  Commission: 

1.  Equitrans.  Inc. 

IDockel  No.  CP95-55-0{)0l 

Take  notice  that  on  November  3, 
1994,  Equitrans,  Jnc.  (Equitrans),  3300 
Park  Lane,  Pittsburgh.  Pennsylvania 
152752.  filed  in  Docket  No.  CP95-55- 
000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  P.egulalions  undpr  the 
Natural  Gas  Act  for  authorization  under 
its  blanket  certificate  issued  in  Docket 
No.  CP8&-676-000  to  construct  and 
operate  certain  facilities,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Equitrans  proposes  to  install  one 
delivery  point  tap  on  Line  F-1153  in 
Doddrige  County,  West  Virginia 
Equitrans  states  that  the  tap  would  be 
used  to  permit  Equitable  Gas  Company 
(Equitable)  to  provide  service  to  a 
residential  customer.  Equitrans 
estimates  the  quantity  of  gas  delivered 
through  the  tap  would  be  1  Mcf  on  a 
peak  day.  Equitrans  asserts  that  it  would 
charge  Equitable  the  applicable  rate 
contained  in  Equitrans'  tariff  on  file 
with  the  Commission. 

Comment  date:  December  30, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP95-B1-000J 

Take  notice  that  on  November  4, 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  an 
abbreviated  application  in  Docket  No. 
CP95-61-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  regulations  for 
permission  and  approval  for  a  flexible, 
blanket  type  authorization  for  temporary 
deactivation  of  storage  facilities  and 
opcjBtions  as  well  as  minor  construction 


at  its  storage  fields  in  the  Majorsville- 
Heard  Storage  Complex.  Columbia 
requests  that  any  authorization  granted 
be  ongoing,  and  notes  that  the  coal 
mining  activities  affecting  its  storage 
operations  and  necessitating  this 
application  will  continue  for  at  least  the 
next  13  years.  Columbia's  proposal  is 
more  fully  described  in  its  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  states  that  authorization  is 
necessary  in  order  for  it  to  have  the 
flexibility  to  respond  appropriately  to 
active  long  wall  coal,  mining  in  the 
Majorsville-Heard  Storage  Complex  by 
Consol  Pennsylvania  Coal  Company 
and/or  its  affiliates  (Coal  Companies). 
Columbia  says  it  must  fulfill  the 
requirements  of  the  Agreements 
negotiated  between  itself  and  the  Coal 
Companies  which  state  their  respective 
rights,  duties,  and  obligations  and 
liabilities  relating  to  the  temporary 
deactivation  of  the  Storage  Complex  to 
accommodate  mining  operations. 

Columbia  is  filing  an  application  for 
expansion  of  its  Crawford  Storage  Field, 
contemporaneously  with  the  instant 
application,  to  offset  lost  capabilities  at 
the  Storage  Complex. 

Comment  date:  December  b,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  K  N  Interstate  Gas  Transmission  Co. 

(Docket  No.  CP95-63-000| 

Take  notice  that  on  November  8, 
1994.  K  N  Interstate  Gas  Transmission 
Co.  (K  N  Interstate),  P.O.  Box  281304. 
Lakewood,  Colorado  80228  filed  in 
Docket  No.  CP95-^3-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install  and 
operate  9  new  delivery  taps  and 
appurtenant  facilities  for  K  N  Energy, 
Inc.  (KN  Energy),  under  K  N  Interstate's 
blanket  certificate  issued  in  Docket  No. 
CP83-140-000  and  CP83-140-001 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  Interstate  states  that  the  new 
deUvery  taps  will  be  added  as  delivery 
points  under  an  existing  transportation 
agreement  with  KN  Energy  and  will 
facilitate  the  delivery  of  gas  to  KN 
Energy  for  sale  to  new  direct  retail 
customers. 

Specifically,  K  N  Interstate  proposes 
to  install  and  operate  new  delivery 
points  in  the  following  locations: 

(1)  NW/4.  Section  32.  T7N.  R38W  in 
Chase  County,  NE  at  an  estimated  cost 
of  $400  to  serve  a  domestic  customer; 


(2)  NE/4,  Section  5,  T13N,  R36W  in 
Keith  County,  NE  at  an  estimated  cost 
of  $400  to  serve  a  domestic  customer; 

(3)  SWA,  Section  19,  T18S.  R21W  in 
Ness  County,  KS  at  an  estimated  cost  of 
$400  to  serve  a  domestic  customer; 

(4)  SE/4.  Section  15,  T31N,  R48W  in 
Dawes  County,  NE  at  an  estimated  cost 
of  $400  to  serve  a  domestic  customer; 

(5)  SW/4,  Section  33.  TlON,  R12W  in 
Hall  County,  NE  at  an  estimated  cost  of 
$870  to  serve  a  grain  dryer  customer; 

(6)  SW/4,  SecUon  4,  T28N.  R2E  in 
Cedar  County,  NE  at  an  estimated  cost 
of  $1,150  to  serve  a  grain  dryer 
customer; 

(7)  NE/4.  Section  32.  T2N.  R15W  in 
Franklin  County,  NE  at  an  estimated 
cost  of  $2,500  to  service  a  grain  dryer 
customer; 

(8)  SW/4,  Section  1,  T30N.  R3VV  in 
Knox  County.  NE  at  an  estimated  cost  of 
$870  to  serve  direct  retail  customers; 
and 

(9)  SE/4.  Section  17,  T31N.  R47W  in 
Dawes  County,  NE  at  an  estimated  cost 
of  $400  to  serve  a  commercial  customer. 

K  N  Interstate  states  that  the  volumes 
of  gas  which  will  be  delivered  at  each 
of  these  proposed  delivery  points  will 
be  within  the  current  maximum  daily 
transportation  quantity  set  forth  in  its 
transportation  service  agreement  with 
KN  Energy. 

Comment  date:  December  30, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corporation 

[Docket  No.  CP95-«9-00O 

Take  notice  that  on  November  10, 
1994.  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84158,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP95-69-000  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  abandon  by 
removal  its  retired  Stauffer  sales  meter 
station  in  Lincoln  County,  Wyoming, 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82-433-00O 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  pubhc  for  inspection. 

Northwest  proposes  to  abandon  by 
removal  its  Stauffer  sales  meter  station 
in  Lincoln  County.  Northwest  states  that 
it  retired  the  Stauffer  sales  meter  station 
in  place  on  October  31, 1989,  under  the 
prior  notice  procedure  in  Docket  No. 
CP91-2082-000.  Northwest  also  states 
that  at  this  time  there  appears  to  be  no 
potential  for  future  use  as  delivery 
facilities  at  the  Stauffer  sales  meter 
station  and  the  retired  facilities  are  now 
obsolete.  Northwest  estimates  that  it 
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would  cost  $10,000  to  remove  the 
retired  facilities. 

Comment  date:  December  30, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owm  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  pToposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  tlie  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  94-28732  Filed  11-21-94;  8:45  am) 

BILUNG  CODE  6717-01-^ 


[Docket  No.  CP95-51-000,  et  al.] 

Koch  Gateway  Pipeline  Co.  et  al.; 
Natural  Gas  Certificate  Filings 

November  10, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Koch  Gateway  Pipeline  Company 

[Docket  No.  CP95-51-OOOJ 

Take  notice  that  on  November  3, 
1994,  Koch  Gateway  Pipeline  Company 
(Koch).  P.O.  Box  1478.  Houston.  Texas 
77251.  filed  in  Docket  No.  CP95-51-000 
a  request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216)  for 
authorization  to  abandon  a  meter  station 
formerly  serving  Arcadian  Corgoration 
in  Calcasieu  Parish,  Louisiana  under 
Koch's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Koch  proposes  to  abandon  a  meter 
station  formerly  serving  Arcadian 
Corporation  in  Calcasieu  Parish, 
Louisiana,  since  it  is  no  longer  needed. 

Comment  date:  December  27, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP95-57-000] 

Take  notice  that  on  November  4, 
1994,  NorAm  Gas  Transmission 
Company  (NorAm),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP95-57-000  a  request  pursuant  to 
§§  157.205, 157.211.  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211,  and  157.212)  for  authorization 
to  construct  and  operate  certain 
facilities  on  its  Line  BT-14  in  Yell 
County.  Arkansas  to  deliver  gas  to 
Arkla.  a  division  of  NorAm  Energy 
Corp..  under  NorAm 's  blanket  certificate 
issued  in  Docket  No.  CP82-384-000  and 
CP82-384-001  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Specifically  NorAm  proposes  to 
construct  and  operate  a  1-inch  delivery 
tap  on  its  Line  BT-14  in  Yell  County. 
Arkansas.  NorAm  proposes  to  use  the 
facility  to  deUver  approximately  2,000 
MMBtu  aimually  and  20  MMBtu  on  a 
peak  day  to  Arkla.  It  is  stated  that  Arkla 
will  use  the  deliveries  to  ser\'e  it's 
customer,  the  Dardanelle  School  in  Yell 
County. 

NorAm  estimates  that  the  cost  of  the 
construction  will  be  approximately 
$1,450,  and  it  is  stated  that  Arkla  will 
reimburse  NorAm  for  all  construction 
cost. 

Comment  date:  December  27, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Trunkline  Gas  Company 

(Docket  No.  CP95-58-000] 

Take  notice  that  on  November  4, 
1994,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP95-58-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.208)  for 
authorization  to  operate  an  existing 
delivery  point  and  appurtenant 
facilities,  originally  installed  for  Section 
311  transportation,  under  Tnmkline's 
blanket  certificate  issued  in  Docket  No. 
CP83-84-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inM)ection. 

Trunkline  proposes  to  operate  the 
subject  facilities  in  Fayette  County, 
Tennessee  as  jurisdictional  facilities  in 
order  to  deliver  a  maximum  400,000 
Mcf  per  day  of  natural  gas  o  Memphis 
Light,  Gas  and  Water  Division 
(MLG&W). 

Comment  date:  December  27.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.     ' 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
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for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

|FR  Doc  94-28733  Filed  11-21-94;  fl:45  ami 
BtUMG  CODE  6717-01-P 


[Docket  No.  CP93-664-002,  «t  al.] 

ANR  Pipeline  Co..  et  al.;  Natural  Gas 
Certificate  Filings 

November  14,  1994. 

Take  notice  that  the  following  flings 
have  been  made  with  the  Commission: 

1.  .\NR  Pipeline  Company 

I  Docket  No.  CP93-564-O02I 

Take  notice  that  on  November  9, 
1994,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  amendment 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  to  its  July  19, 1993  application, 
as  amended  February  18, 1994.  for 
authorization  to  construct  and  operate 
pipeline  and  related  facihties  at  the 
United  States-Canada  International 
Boundary  proximate  to  St.  Clair, 
Michigan,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with 
the  Commis.<iion  and  open  to  public 
inspection. 

ANR  states  that  its  project  has  been 
restructured.  First,  ANR  states  that  two 
shippers,  Michigan  Consolidated  Gas 
Company  (MichCon)  and  The 
Consu.Tiers'  Gas  Company  Limited 
(Consimiers  Gas),  will  now  transport  up 
to  75,000  Mcf  per  day.  (Consumers  Gas 
was  iht  t.nly  shipper  in  the  original 
applicauun  with  a  maximum 
transportation  volume  of  66,000  Mcf  per 
day.)  Second,  Consumers  Gas  now 
intends  to  construct  and  operate  the 
facilities  in  Canada  necessary  to 
transport  gas  delivered  by  ANR.  Third. 
ANR  has  eliminated  the  ANR/Great 
Lakes  Gas  Transmission  custody 
transfer  measurement  facilities 
proposed  in  the  original  application, 
included  the  cost  of  the  ANR/MirhCon 
Columbus  Meter  Station,  and  has 
reflected  new  pipe  material 
specifications  and  1995  cost 
adjustments  in  its  cost  of  facilities.  This 
results  in  an  estimated  cost  of  facilities 
of  $15,298,000. 

Comment  date:  December  5,  1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 
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2.  National  Fuel  Gas  Supply 
Corporation 

IDocket  No.  CP95-5&-O001 

Take  notice  that  on  November  4, 
1994,  National  Fuel  Gas  Supply 
Corporation  (Natural),  10  Lafayette 
Square.  Buffalo,  New  York  14203,  filed 
in  Docket  No.  CP95-56-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  certain  delivery  point 
connections,  under  its  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000,'  all  as  more  fully  set  forth  in  the 
request  for  authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Natural  seeks  authorization  to 
abandon  various  delivery  point 
connections  located  in  Clarion,  Forest 
and  Jefferson  Counties,  Pennsylvania. 
These  dehvery  points  currently  serve  26 
residential  gas  customers  of  National 
Fuel  Gas  Distribution  Corporation 
(Distribution).  Natural  states  that  these 
delivery  points  are  located  along  non- 
jurisdictional  production  pipelines  that 
will  be  conveyed  to  C  &  G  Gas, 
Incorporated,  a  local  production 
company  in  Pennsylvania.  Natural 
states  that  Clarion  River  Gas  Company 
(CRG).  a  Pennsylvania  public  utility  will 
assume  service  obligations  to  these  26 
customers  following  the  conveyance. 
Natural  also  states  that  Distribution  and 
all  26  affected  customers  have 
consented  to  the  abandonment.  Natural 
states  that  the  facilities  were  authorized 
in  Docket  Nos.  CP73-294-fl00  and 
CP90-1 399-000. 

Pursuant  to  §  157.216(b),  National 
confirms  that  it  has  provided  notice  of 
the  proposed  abandonments  to  the 
Pennsylvania  Public  Utility  Commission 
(PaPUC),  which  is  the  state  commission 
having  jurisdiction  over  Distribution  in 
this  proceeding.  In  addition,  the  transfer 
of  customers  from  Distribution  to  CRG 
will  require  approval  of  the  PaPUC. 
Natural  states  that  an  application  for 
such  approval  has  been  filed  by 
Distribution. 

Comment  date:  December  29,  1994,  in 
accordance  with  Standard  Paragrapli  G 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP95-62-000I 

Take  notice  that  on  November  4. 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  an 
abbreviated  application  in  Docket  No. 
CP95-62-000.  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  and  Part  157  of 


'  .See.  21  FERC  1 62.298  (1982). 


the  Commission's  regulations,  for  a 
certificate  of  pubhc  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  natural  gas 
storage  facilities  at  its  existing  CrewfunI 
Storage  Field.  Columbia  seeks 
authorization  to  increase  annual 
turnover  by  approximately  8.2  Bcf  with 
an  associated  increase  in  design  day 
deliverability  of  approximately  67 
MMcfd.  Columbia  proposes  to  increase 
storage  capacity  of  its  Crawford  Storage 
Field  to  offset  the  temporary 
deactivation  of  storage  operations  at 
Columbia's  .Majorsville  Storage  Complex 
located  on  the  West  Virginia  and 
Pennsylvania  border.  Columbia's 
proposal  is  more  fully  described  in  its 
application  which  Is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  seeks  a 
certificate  of  public  convenience  and 
necessity  authorizing:  (a)  Increased 
operations  at  the  Crawford  Storage  Field 
located  in  Hocking  and  Fairfield 
Counties,  Ohio  with  a  maximum  storage 
capacity  of  52  Bcf  excluding  9  Bcf  of 
native  g.is  with  17.65  Bcf  of  annual 
turnover  and  232.2  MMcfd  of  design 
day  deliverabiUty:  (b)  the  construction 
and  operation  of  four  additional  storage 
wells;  and  (c)  the  construction  and 
operation  of  5.01  miles  of  replacement 
and  new  pipelines  and  appurtenances  if 
the  Crawford  Storage  Field  and  at  the 
Crawford  ComprMsor  Station  in 
Hocking.^nd  Fairfield  Counties.  Ohio 

Columoia  states  that  the  increase  in 
Crawford's  storage  capabilities  is 
necessary  due  to  the  allocation  of  all 
Columbia's  storage  capacity  to  its 
customers  as  part  of  the  implementation 
of  Order  No.  636.  If  Columbia  does  not 
replace  the  lost  storage  capability  at 
Majorsville  Storage  Complex  with  an 
equivalent  capability  at  Crawford,  then 
it  will  have  less  storage  to  meet  its  long- 
term  Firm  Storage  Service  (FSS) 
commitments  than  was  approved  by  the 
Commission  in  Columbia's  Order  No. 
636  proceeding. 

Columbia  is  filing  an  application  for 
the  Majorsville  Storage  Complex, 
contemporaneously  with  the  instant 
application  in  a  separate  docket,  seeking 
any  and  all  authorizations  necessary  to 
temporarily  deactivate  the  facilities. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 


intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
lu  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
tharein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Takp  further  notice  that,  pursuant  to 
thiQ  authority  contained  in  and  subject  to 
thp  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wll 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  inter\'ene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubfic  convenience 
and  necessity.  If  a  motion  for  leave  to 
intorvene  is  timely  filed,  or  if  the 
Cair.mission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

L'nde.'^  the  procedure  herein  provided 
lor,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
stntf  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission. 
f:lo  pursuant  to  Rule  214  of  the 
(  wr:i;viii;sion's  Procedural  Rules  (lb  CFR 
:'  5  214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  R^ulations  und.-r  the 
Natkiral  Gas  Act  (18  CFR  157.205)  a 
proles!  fo  the  request.  If  no  protest  is 
filed  wt-hin  the  time  allowed  therefor, 
l.ri?  proposed  activity  shall  be  deemed  to 
br;  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shdl!  be  treated  as  an  appficafion  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwuod  A.  Watson,  jr.. 
Acting  Sc'ixelary. 
IFR  Dijc.  94-28734  Filed  11-21-94;  8:4.^  ara| 
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[Docket  No.  RP94-219-O0^ 

Columbia  Gulf  Transmission  Co.; 
Withdrawal  of  Changes  in  FERC  Gas 
Tariff 

November  16,  I9fi4. 

Take  notice  that  on  November  10, 
1994,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  a 
fifing  requesting  fo  withdraw  certain 
tariff  sheets. 

On  October  31.  1994,  Columbia  Gulf 
tendered  a  revised  filing  in  RP94-21»- 
003,  et  al.  which,  among  other  things, 
motioned  certain  tariff  sheets  into  effect 
that  were  originally  filed  ojs  April  29, 
1994  (motion  rate  fifing}. 

It  has  come  to  Columbia  Gulfs 
attention  that  the  motion  rate  filing 
moved  into  effect  tariff  sheets  in  certain 
X-Rate  Schedules,  contained  in  Volume 
No.  2  of  Columbia  GulPs  tariff,  that  it 
has  filed  to  cancel  due  to  abandonment 
authorized  in  other  dockets.  Some  of  the 
tariff  sheets  cancelling  the  relevant  X- 
Rate  Schedules  have  been  accepted  by 
the  Commission  and  others  are  pending 
before  the  commission.  In  addition,  the 
tariff  sheet  for  Rate  Schedule  X-35 
should  not  have  been  part  of  the  April 
29th  filing  since  its  cancellation  was 
approved  March  21.  1991,  to  be  effective 
November  28,  1990. 

Therefore,  Columbia  Gulf  requests  fo 
withdraw  the  Volume  No.  2  tariff  sheets 
fisted  below,  which  were  motioned  into 
effect  in  the  October  31, 1994  filing: 

Fourth  Revised  Sheet  No  n 
Second  Revised  Sheet  No.  91 
Second  Revised  Sheet  .No.  317 
Second  Revised  Sheet  No.  384 
Second  Revised  Sheet  No.  565 
Second  Revised  Sheet  No.  593 
.Second  Revised  Sheet  No.  817 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  theConunis-sion's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  November  23, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  fo  be 
taken,  but  will  not  serve  fo  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia  Gulfs  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  SecKtory. 
IFR  Doc.  94-28796  Filed  11-21-94;  8:45  amf 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM94-4-34-002] 

Florida  Gas  Transmission  Co.;  Tariff 
Filing 

November  16.  1994. 

Take  notice  that  on  November  14. 
1994,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  fifing  to 
become  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  the 
following  tariff  sheet: 
Substitute  Eighth  Revised  Sheet  No.  8A 

FGT  states  that  on  May  2, 1994.  FGT 
filed  in  Docket  No.  TM94-4-34-000 
(May  2  Fifing)  to  suspend  its  Annual 
Unit  Take-or-Pay  Surcharge  (TOP 
Surcharge)  effective  June  1,  1994.  This 
filing  was  subject  to  a  supplemental 
filing  to  be  made  by  FGT  to  reflect 
actual  balances  pertaining  to  its 
collection  of  the  take-or-pay  buy-out 
and  buy-down  costs  (.Southern  Fixed 
Charges)  billed  by  Southern  Natural  Gas 
Company  ("Southern")  and  to  make  any 
related  tariff  changes  required.  On  May 
18, 1994,  the  Commission  issued  an 
order  (May  18  Order)  accepting  FGTs 
May  2  filing  subject  to  the  supplemental 
filing  by  FGT. 

On  September  12, 1994.  FGT  made 
the  supplemental  filing  (September  12 
Fifing)  in  compliance  with  the 
Commission's  May  18  Order  which 
detailed  the  Southern  Fixed  Charge 
account  twlances  by  customer,  propowd 
certain  changes  to  Section  25  of  FGTs 
General  Terms  and  Conditions  (GTC). 
and  reinstated  the  TOP  Surchar^  to 
recover  the  outstanding  Southern  Fixed 
Charge  account  balances  owed  FGT  by 
curtain  customers.  Several  parties 
protested  FGT's  September  12  filing' 
(protesting  parties).  On  October  3,  1994. 
FGT  filed  an  answer  (October  3  Answer) 
to  the  protests  in  order  to  clarifv  certain 
misunderstandings  and 
misrepresentations  contained  in  the 
protests. 

On  October  28, 1994,  the  Commission 
issued  its  Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions,  and  Granting 
Wai\  er  (October  28  Order).  The  Octolier 
28  Order  accepted  the  tariff  sheets 
submitted  vjW  FGT's  September  Vl 
Filing,  subject  to  refund,  and  directed 
FGT  to  provide  additional  information 
and  documentation  regarding  the 
determination  of  the  remaining  chargi»s 
in  response  to  the  protesting  parties' 
concerns.  FGT  is  filing  concurrently 


'  Florid*  Power  i  Lighl  Company:  FJoridi  I'owei 
Corporation;  Florida  Cities;  Industrial  G*&  Usf-rs  of 
Florida  (IGF);  and  fiiiin;  collectivetv  CoronH 
Industrjra,  Inc.,  Goofgia-Padfic  Corporation.  Riakcr 
Materials  Corporation,  and  the  US  Agricfacinitals 
Corporation. 
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herewith  the  information  in  compliance 
with  the  October  28  Order. 

FGT  states  that  in  compiling  the 
detailed  information  provided  in  the 
compliance  filing  FGT  discovered 
certain  minor  errors  which  affected  the 
recoveries  from  two  customers. 
Consolidated  Minerals  (Consolidated) 
and  Orlando  Utilities  Commission 
(OUC).  Because  recoveries  affect  the 
memorandum  account  balances  and 
carrjing  charge  calculations  which 
affect  the  flowthrough  cap  calculations. 
FGT  has  recalculated  all  of  the 
schedules  submitted  with  the 
September  12  Filing.  Because  of  the 
impact  of  the  adjustments  to  the 
recoveries  from  Consolidated  and  OUC. 
the  unit  surcharge  rate  proposed  to 
become  effective  December  1. 1994 
changed  from  12.73t  per  MMBtu  to 
12.72t  perMMBtu. 

Any  person  desiring  to  protest  said 
Cling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
23, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-28798  Filed  11-21-94;  8:45  am] 

BILLING  COOe  S717-04-M 


[Docket  No.  PR94-3-000] 

KansOK  Partnership;  Informal 
Settlement  Conference 

November  16,  1994. 

Take  notice  that  an  informal 
settlement  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
Monday.  November  21, 1994.  at  2:00 
P.M.  in  Room  3400-D  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

Attendance  will  be  limited  to  the 
parties  and  participants,  as  defined  by 
18  CFR  385.102(b)  and  (c).  Persons 
wishing  to  become  a  party  must  move 
to  intervene  and  receive  intervenor 
status  pursuant  to  §  385.214  of  the 
Commission's  regulations. 


For  additional  information,  please 
contact  Mark  E.  Hegerle  at  (202)  208- 
0287. 

Linwood  A.  Watson,  {r.. 
Acting  Secretary. 

(FR  Doc.  94-28808  Filed  11-21-94;  8:45  am] 
BtLUNQ  COOE  6717-01-M 


[Docket  No.  ER94-1 384-000] 

Morgan  Stanley  Capital  Group,  Inc.; 
Issuance  of  Order 

November  16.  1994. 

On  June  21, 1994,  as  supplemented  on 
September  9,  1994,  Morgan  Stanley 
Capital  Group.  Inc.  (MS  Capital)  filed  an 
application  requesting  Commission 
approval  to  sell  electricity  at  market- 
based  rates.  MS  Capital  is  a  wholly- 
owned  subsidiary  of  Morgan  Stanley 
Group  Inc.  (Morgan  Stanley),  a  large, 
international  investment  banking 
company.*  In  its  application,  MS 
Capital  sought  waiver  of  certain  of  the 
Commission's  regulations.  In  particular. 
MS  Capital  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  MS  Capital.  On 
November  8. 1994,  the  Commission 
issued  an  Order  Accepting  Market- 
Based  Rate  Schedule  For  Filing, 
Granting  And  Denying  Requests  For 
Waivers  And  Authorizations,  And 
Addressing  Marketers'  Annual  Charge 
Obligations  (order),  in  the  above- 
docketed  proceeding. 

The  Commission's  November  8,  1994 
Order  granted  the  request  for  blanket 
approval  under  18  CFR  Part  34,  subject 
to  the  following  conditions  found  in 
Ordering  Paragraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  MS  Capital 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 


'  Morgan  Stanley  operates  in  seven  business  lines 
(investment  banking,  equity  products,  fbced  income 
products,  merchant  banking,  asset  management, 
foreign  exchange  trading,  and  commodities 
activities),  many  of  which  involve  dealings  with 
public  utilities.  Morgan  Stanley  acts  as  a  securities 
underwriter,  sometimes  for  utility  securities,  and  as 
a  market-maker  in  stocks  and  bonds,  including 
utility  stocks  and  bonds.  Morgan  Stanley  also  acts 
as  an  investment  banker,  advising  utility  clients  on 
financial  and  capital  matters.  Morgan  Stanley  also 
holds  securities  of  utilities  for  the  accounts  of  its 
clients.  Various  subsidiaries  provide  merchant 
banking  functions  and  own  interests  in  electric 
power  generation  facilities  such  as  qualifying 
facilities  (OFs). 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214  (1994). 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  MS  Capital  is 
hereby  authorized,  pursuant  to  section 
204  of  the  Federal  Power  Act,  to  issue 
securities  and  assume  obligations  or 
liabilities  as  guarantor,  endorser,  surety, 
or  otherwise  in  respect  of  any  security 
of  another  person;  provided  that  such 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
MS  Capital,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  "The  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  pubHc  or 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  MS  Capital's  issuances  of 
securities  or  assumptions  of  liabilities, 
or  by  the  continued  holding  of  any 
affected  interlocks. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  8, 1994.  Copies  of  the  full  text 
of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
room  3308.  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-28809  Filed  11-21-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP91-47-012]      ' 

National  Fuel  Gas  Supply  Coiporation; 
Notice  of  Tariff  Filing 

November  16, 1994. 

Take  notice  that  on  November  10, 
1994,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  proposed 
Substitute  Second  Revised  Sheet  No. 
216;  Substitute  First  Revised  Sheet  No. 
216A;  Substitute  Original  Sheet  No. 
216B;  and  Original  Sheet  No.  216C. 

National  states  that  these  tariff  sheets 
are  filed  in  an  effort  to  address  the 
concerns  of  its  customers  raised  at  the 
October  4, 1994,  technical  conference  in 
this  proceeding,  and  are  related  to  the 
flowthrough  of  upstream  pipeline  take- 
or-pay  (TOP)  costs  charged  to  National 
by  its  former  upstream  pipeline 
suppliers.  In  this  regard.  National  states 
that  it  is  (1)  clarifying  tariff  language 
addressing  refunds,  (2)  proposing 
additional  tarifl'  language  to  clarify 
Additional  Adjustments  made  imder 
Section  20.2(f)  of  the  General  Terms  and 


Conditions  (GT&C)  of  its  tariff,  and  (3) 
proposing  GT&C  subsection  20.2(g)  to 
provide  for  a  true  up  filing  to  be  made 
subsequent  to  the  final  billing  in  each 
upstream  pipeline's  TOP  proceeding. 
National  proposes  an  effective  date  of 
July  29. 1994,  to  coincide  with  the 
effective  date  of  its  other  tariff  sheets 
addressing  the  flowthrough  of  TOP 
charges. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC,  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  23,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropnate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-28807  Filed  11-21-94;  8:45  am) 
aHLMG  COOE  8717-01-M 


[Docket  No.  RP95-42-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

Nover'^er  16, 1994. 

Take  notli-w  that  on  November  14. 
1994.  Natural  Gjs  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  Ninth  Revised 
Sheet  No.  14  and  Eighth  Revised  Sheet 
No.  25,  to  be  effective  December  1. 1994. 

Natural  states  that  the  filing  is 
submitted  to  commence  recovering 
effective  December  1.  1994, 
approximately  $33.2  million  in  known 
and  measurable  gas  supply  realignment 
(GSR)  costs  which  have  been  incurred 
by  Natural  as  a  consequence  of  Order 
Nos.  636,  et  seq.  Natural  states  that 
these  costs  consist  of: 

(1)  $20.4  milhon  in  pricing 
differential  costs  pertaining  to  the 
supply  which  Natural  is  obligated  to 
purchase  from  Mitchell  Energy 
Company  and  offsetting  gains  of  $0.3 
milhon  for  auctions  of  other  gas  supply; 

(2)  $6.8  million  representing  three  (3) 
months'  amortization  of  buyout/ 
buydowrn  costs  previously  claimed  in 
Natural's  GSR  filings  in  Docket  Nos. 
RP94-1 22-000  and  RP94-249-O00;  and 

(3)  $6.3  million  representing  the  costs 
associated  with  coal  gasification 
supplies. 


Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  as  submitted  herein  to  become 
effective  December  1,  1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  November  23,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prix:eeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

IFR  Doc.  94-28799  Filed  11-21-94;  8:45  ami 
BILUNG  COOE  tTir-OI-M 


of  Section  154.63,  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  December  1. 1994. 

Nattiral  states  that  copies  of  the  fiUng 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  23, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  94-28800  Filed  11-21-94;  8:45  amj 
BILLINO  COOE  <717-01-M 


[Docket  No.  RP95-41-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
In  FERC  Gas  Tariff 

November  16. 1994. 

Take  notice  that  on  November  10. 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixdi 
Revised  Volume  No.  1,  Third  Revised 
Sheet  No.  24,  to  be  effective  December 
1.  1994. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  Section  21  of  the 
General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1  (Section  21),  as  a  third 
semi-annual  Umited  rate  filing  under 
Section  4  of  the  Natural  Gas  Act  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  promulgated  thereunder. 
The  rate  adjustments  filed  for  are 
designed  to  recover  Account  No.  858 
stranded  costs  incurred  by  Natural 
under  contracts  for  transportation 
capacity  on  other  pipelines.  Costs  for 
any  Account  No.  858  contracts 
specifically  excluded  under  section  21 
are  not  reflected  in  the  filing. 

Natural  requested  specific  waivers  of 
Section  21  and  the  Commission's 
Regulations,  including  the  requirements 


[Docket  No.  RP94-278-001] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Refund  Report 

November  16, 1994. 

Take  notice  that  on  October  17, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  filed  with  the  Commission  a 
refund  report  made  in  compliance  with 
Commission  order  dated  July  29. 1994, 
in  the  above  referenced  docket. 

NGT  states  that  a  total  refund  of 
$658,686  was  sent  to  Arkansas 
Louisiana  Gas  Company  and  a  total  , 
refund  of  $1,106  was  sent  to  Greeley  Gas 
Company.  These  refunds  were  made  to 
refund  the  PGA  balance  as  agreed  to  in 
Stipulation  and  Agreement  filed  June  1, 
1994,  and  accepted  by  Commission 
order  dated  July  29, 1994.  These 
refimds,  for  the  period  from  November 
30.  1993,  to  September  15. 1994.  also 
included  interest  in  accordance  with 
§  154.67(c)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission  s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  23, 1994. 
Protests  will  be  considered  by  the 
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Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

IFR  Doc.  94-28806  Filed  n-21-|4;  8:45  am] 
BILLING  COOe  6717-01-M 


[Docket  No.  RP90-109-014] 

Pacific  Gas  Transmission  Co.;  Refund 
Report 

November  16. 1994. 

Take  notice  that  on  November  14, 
1994.  Pacific  Gas  Transmission 
Company  (PGT)  filed  a  refund  report 
docimienting  refunds  paid  October  14, 
1994  to  customers  pursuant  to  final 
Commission  Orders  issued  in  these 
dockets  on  February  3, 1993  and  August 
4, 1994. 

PGT  states  that  the  refund  report 
provides  the  information  necessary  to 
support  PGT's  refund  of  $30,373,456.41 
(inclusive  of  principal  and  interest  as  of 
Octol)er  14, 1994)  representing  amounts 
received  from  its  customers  over  and 
above  the  final  rates  approved  by  the 
Commission  for  services  rendered 
during  the  period  November  1, 1990 
through  July  31. 1994. 

PGT  states  that  a  copy  of  the  refund 
report  (without  workpapers)  has  been 
sent  to  each  party  on  the  serrice  list 
compiled  by  the  Secretary  in  this 
proceeding  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  23.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  jr., 
Acting  Secretary. 
IFR  Doc.  94-28797  Filed  11-21-94;  8;45  am) 

BILLING  COOE  6717-01-M 


[Docket  Nos.  RP94-67-012,  RP94-133-005 
andRP94-165— 005] 

Souttiem  Natural  Gas  Co.;  Notice  of 
Change  in  Technical  Conference 

November  16, 1994. 

Take  notice  that  the  technical 
conference  scheduled  for  Thursday, 
November  17, 1994,  at  10:00  a.m.,  has 
been  changed  to  begin  at  11:00  a.m. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-28805  Filed  11-21-94;  8:45  ami 
BILLING  COOE  6717-01-M 

[Docket  Nos.  RP94-d1 4-002  and  CP93-665- 
003] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  16, 19&4. 

Take  notice  that  on  November  9. 
1994,  pursuant  to  and  in  compliance 
with  the  "Order  Granting  Rehearing  and 
Accepting  Tariff  Sheets"  issued  July  29, 
1994  in  Docket  Nos.  CP93-565-001  and 
RP94-314-000  (July  29  Ofder)  ^  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Proposed  To  Be  Effective  November  10. 1994 

1st  Revised  Ninth  Revised  Sheet  No.  50 
1st  Revised  Sixth  Revised  Sheet  No.  75 

Proposed  To  Be  Effective  Dec«niber  1, 1994 

Sub  Eighth  Revised  Sheet  No.  75 

Texas  Eastern  states  that  it  is  filing 
tariff  sheets  to  reflect  rolled-in  rates  for 
Rate  Schedules  FTS-7  and  FTS-8.  to  be 
effective  November  10.  1994,  as  initial 
rates  for  the  new  firmed-up  services  and 
revised  rates  for  previously  "firmed-up 
services. 

Texas  Eastern  states  that  on  October 
27,  1994,  it  filed  its  "Annual  ASA  and 
Global  Settlement  Filing"  in  Docket  No. 
TM9 5-2-1 7-000,  to  be  effective 
December  1, 1994  (ASA  Filing).  Texas 
Eastern  states  that  is  filing  tariff  sheets, 
to  be  effective  December  1,  1994,  to 
update  the  ASA  Filing  to  reflect  the 
FTS-7  and  FTS-8  initial  rates. 

Texas  Eastern  respectfully  requests 
that  the  Commission  waive  all  necessary 
rules  and  regulations  to  permit  the 
above  referenced  tariff  sheets  to  become 
effective  on  the  dates  hsted  above,  the 
date  service  is  scheduled  to  commence 
and  the  effective  date  of  the  ASA  Filing. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  the  firm  customers 


■  Texas  Eastern  Transmission  Corporation.  68 
FERC  161.149  11994). 


of  Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
23, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  94-28803  Filed  11-21-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-357-000) 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Technical  Conference 

November  16, 1994. 

In  the  Commission's  order  issued  on 
September  29, 1994  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Wednesday,  November  30, 1994,  at  1:00 
p.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE.. 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-28804  Filed  11-21-94;  8:45  am), 
BILLING  COOE  6717-01-M 


[Docket  No.  RP95-39-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Filing 

November  16. 1994. 

Take  notice  that  on  November  9, 
1994.  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  enumerated  in  Appendix  A 
attached  to  the  fiUng.  The  tariff  sheets 
are  proposed  to  be  effective  as  set  forth 
in  Appendix  A. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  revise  certain  delivery 
point  entitlement  (DPE)  tariff  sheets  in 
accordance  with  the  provisions  of 
Section  19  of  the  General  Terms  and 
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Conditions  of  TGPL's  Third  Revised 
Volume  No.  1  Tariff.  TGPL  states  that 
Appendix  B  attached  to  the  filing 
contains  a  schedule  describing  the 
nature  of  the  change(s)  to  each 
respective  tariff  sheet  included  therein. 
Such  tariff  sheets  also  include  certain 
revised  system  maps  reflecting  all 
additions  or  modifications  to  TGPL's 
system  as  of  the  date  of  this  filing. 

In  accordance  with  the  revised  filing 
requirements  in  Commission  order  No. 
568,  and  the  provisions  §  154.63(b)(l)(v) 
of  the  Commission's  Regulations,  TGPL 
submits  in  Appendix  C  attached  to  the 
filing  a  "redhned"  version  of  the  tariff 
sheets  submitted  to  the  filing  a 
"redlined"  version  of  the  tariff  sheets 
submitted  in  the  instant  filing. 

TGPL  states  that  is  serving  copies  of 
the  instant  filing  to  its  customers,  State 
Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  23. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-28801  Filed  11-21-94:  8:45  am] 
BILUNO  CODE  6717-01-M 
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[Docket  No.  RP95-3-002] 

Williams  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  16. 1994. 

Take  notice  that  on  November  14, 
1994.  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  Substitute  Second 
Revised  Sheet  No.  11  and  Substitute 
First  Revised  Sheet  No.  12.  The 
proposed  effective  date  of  these  tariff 
sheets  is  November  5,  1994. 

WNG  states  that  on  October  5, 1994, 
it  filed  tariff  sheets  proposing  to  direct 
bill  former  PGA  customers  their 
proportionate  share  of  $75  million,  the 
agreed  amount  in  a  settlement  between 


WNG  and  Amoco  Production  Company. 
By  order  issued  November  4, 1994,  the 
Commission  accepted  the  tariff  sheets  to 
be  effective  November  5. 1994,  subject 
to  WNG  filing  revised  sheets  reflecting 
the  $35  million  in  settlement  costs 
actually  paid  to  Amoco.  Sheet  Nos.  11 
and  12  in  the  instant  filing  are  being 
filed  to  comply  with  the  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  fists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
23,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Pubhc  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-28802  Filed  11-21-94:  8:45  am] 
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on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-28810  Filed  11-21-94:  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

Electric  and  Magnetic  Field  Effects 
Research  and  Public  Information 
Dissemination;  Solicitation  for  Non- 
Federal  Financial  Contributions  for 
Fiscal  Year  1995 

agency:  Office  of  Energy  (DOE). 
ACTION:  Notice. 


[Docket  No.  GT95-5-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Compliance  Filing 

November  16, 1994. 

Take  notice  that  on  November  10, 
1994,  WiUiston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  revised 
tariff  sheets. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  update  its 
Master  Receipt/Delivery  Point  List. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  23,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 


SUMMARY:  The  Department  of  Energy 
today  sohcits  financial  contributions 
from  non-Federal  sources  to  at  least 
match  $8,000,000  in  Federal  hinding.  in 
support  of  the  national,  comprehensive 
Electric  and  Magnetic  Fields  (EMF) 
Research  and  Public  Information 
Dissemination  Program,  described  in  the 
Notice  of  Intent  to  Solicit  Non-Federal 
Contributions,  pubhshed  November  9 
1993  (58  FR  59461).  Section  2118  of  the 
Energy  Policy  Act  of  1992  (42  U.SC. 
13475)  requires  the  Department  of 
Energy  to  solicit  funds  fi-om  non-Federal 
sources  to  offset  at  least  50  percent  of 
the  total  funding  for  all  activities  under 
this  program.  Section  2118  also 
precludes  the  Department  of  Energy 
fi-om  obligating  funds  for  program 
activities  in  any  fiscal  year  unless  funds 
received  fi-om  non-Federal  sources  are 
available  in  an  amount  at  least  equal  to 
50  percent  of  the  amount  appropriated 
by  Congress.  Appropriations  for 
expenditure  under  section  2118  have 
been  enacted  under  the  Energy  and 
Water  Development  Appropriations  Act. 
1995  (Pub.  L.  103-316)  in  the  amount  of 
$8,000,000  for  fiscal  year  1995. 
DATES:  Non-Federal  contributions  are 
requested  as  soon  as  possible  in  order  to 
implement  the  fiscal  year  1995  program 
in  a  timely  manner.  No  portion  of  the 
$8,000,000  in  appropriated  funds  may 
be  expended  for  fiscal  year  1995 
program  activities  until  DOE  has 
received  from  non-Federal  sources  at 
least  the  aggregate  sum  of  $4,000,000. 
ADDRESSES:  Contributions  should  be 
made  in  the  form  of  a  check  payable  to 
"U.S.  Department  of  Energy"  and 
should  include  the  following 
aimotation:  "For  EPAct  2118,  EMF 
Program".  Contributions  are  to  be 
mailed  to:  U.S  Department  of  Energy; 
Office  of  Headquarters  Accounting 
Operations;  Fiscal  Operations  Division. 
CR-54;  P.O.  Box  500;  Germantown,  MD 
20875-0500. 
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FOR  FURTHER  INFORMATION  CONTACT: 
For  additioaal  infonnatioii  contact  Mr. 
Robert  H.  Brewer,  Utility  Systems 
Division,  EE-141,  U.  S.  Department  of 
Energy.  Washington,  DC  20585. 
telephone  (202)  586-2828. 

Issued  in  Washington.  DC,  on  November 
14.  1994. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

|FR  Doc.  94-28850  Filed  11-21-94;  8:45  ami 
BILLING  CODE  e450-01-P 


Office  of  Energy  Research 

Fusion  Energy  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Lav>r  92-463,  86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 

Name:  Fusion  Energy  Advisory  Committee 
(FE.AC). 

Date  and  Time:  December  1. 1994—9:00 
a.m.-5:00  p.m.  December  2.  1994—9:00  a.m- 
5:00  p.m. 

Place:  Stouffer  Mayflower  Hotel.  1127 
Connecticut  Avenue.  N\V..  Room;  New 
Hampshire.  Washington.  DC  20036. 

Contact:  Albert  L  Opdenaker.  QI.  U.S. 
Department  of  Energy  (GIN).  Office  of  Fusion 
Energy  (ER-50).  Office  of  Energy  Research. 
Washington,  DC  20584,  telephone:  301-903- 
4941. 

Purpose  of  the  Committee:To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  on  the  complex 
scientific  and  technical  issues  that  arise  in 
the  planning,  management,  and 
implementation  of  its  Fusion  Energy 
Program. 

Tentative:  Agenda:  Briefing  of  the 
Committee  by  key  fusion  program  leaders  on 
the  background,  status,  and  current  plans  for 
fusion  development  in  order  to  give  members 
the  information  necessary  to  carry  out  the 
purpose  of  the  Committee. 

December  1,  1994 

•  Presentations  on  Fusion  Program. 

•  Public  Comments  (10-minute  Rule). 

•  Presentation  on  Fusion  Program 
(continued). 

•  Presentation  of  Fusing  Policy  Advisor>' 
Committee  Findings  and  Recommendations. 

•  Presentation  of  Secretary  of  Energy 
Advisory  Board  Findings  and 
Recommendations. 

•  Committee  Discussion  and  Action  Plan. 

•  Public  Comments  (lO-minute  Rule). 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Albert  Openaker  at  the 
address  or  telephone  number  listed  above. 
Requests  to  make  oral  statements  must  be 
received  5  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to  include 


the  statement  in  the  agenda.  The  Chairperson 
of  the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  IE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington.  D.C.  between 
9:00  a.m.  and  4:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  November  17, 
1994. 

This  notice  is  iieing  published  less  than 
fifteen  days  before  the  date  of  the  meeting 
due  to  programmatic  issues  that  had  to  be 
resolved  before  publication. 
Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
[FR  Doc.  94-28847  Filed  11-21-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


iFRL-5108-6l 

Access  to  Confidential  Business 
Information  by  DPRA  Incorporated  and 
its  Team  Sutxontractors 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  awarded  Region  VI 
Enforcement  Support  Services  (ESS) 
Contract  68-\V4-0016  to  prime 
contractor,  DPRA  Incorporated  (DPRA). 
EPA  has  authorized  DPRA,  including  its 
team  subcontractors,  A.T.  Kearney,  Inc., 
Clarence  M.  Kelley  and  Associates,  ISSI, 
Incorporated.  Jacobs  Engineering  Group 
Inc.,  Life  Systems,  The  Marasco  Nev^rton 
Group,  Ltd.  (MNG).  Metcalf  &  Eddy.  Inc. 
(M&E),  and  TechLaw  Inc.,  access  to 
information  in  Region  VI  Superfiind 
files  which  has  been  submitted  to  EPA 
under  the  environmental  statutes 
administered  by  the  Agency.  Some  of 
this  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 
DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  or  before 
November  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Hartis,  Project  Officer,  U.S. 
Environmental  Protection  Agency  (6H- 
MM).  1445  Ross  Avenue.  Suite  1200, 
Dallas,  TX  75202-2733.  Telephone  (214) 
655-6652. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  no.  68-\V4-0016.  DPRA 
provides  agency-wide  information 
management  support  services  to  the 
Environmental  Protection  Agency  for 


the  operation  of  dockets,  records 
management  support  programs,  records 
centers,  and  file  rooms  in  certain 
Headquarters,  Regional,  Laboratory,  and 
other  offices.  In  performing  these  tasks. 
DPRA  employees  have  access  to  Agency 
documents  for  purposes  of  document 
processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
DPRA  has  access  potentially  include  all 
documents  submitted  under  the 
Resource  Conservation  and  Recovery 
Act.  Clean  Air  Act.  Clean  Water  Act. 
and  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
Part  2,  Subpart  B,  EPA  has  determined 
that  DPRA  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regulations  provide  for 
five  days  notice  before  contractors  are 
given  CBI. 

DPRA  is  required  by  contract  to 
protect  confidential  information.  When 
DPRA's  need  for  the  documents  is 
completed,  DPRA  will  return  them  to 
EPA. 

Dated:  October  11, 1994. 
Jeanette  Brown, 

Acting  Director  of  Office  of  Acquisition 
Management. 

[FR  Doc.  94-28836  Filed  11-21-94;  8:45  am) 
BILLING  COOE  6S60-60-M 


(FRL-5108-7] 

Access  to  Confidential  Business 
Information  by  HydroGeoLogIc,  Inc. 
and  its  Team  Subcontractors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  awarded  Region  IV 
Enforcement  Support  Services  (ESS) 
Contract  68-W4-0038  to  prime 
contractor,  HydroGeologic  Inc.  (HGL). 
EPA  has  authorized  HGL,  including  its 
team  subcontractors.  ISSI,  Inc.  and 
TechLaw,  Inc.,  access  to  information  in 
Region  IV  Superfund  files  which  has 
been  submitted  to  EPA  under  the 
environmental  statutes  administered  by 
the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  or  before 
November  28,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Harrell,  Contracting  Officer.  U.S. 
Environmental  Protection  Agency 
(4RMB).  345  Courtland  Street,  NE  . 


Atlanta,  GA  30365.  Telephone  (404) 
347-€821. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  no.  68-W4-0038,  HGL  provides 
agency-wide  information  management 
support  services  to  the  Environmental 
Protection  Agency  for  the  operation  of 
dockets,  records  management  support 
programs,  record  centers,  and  file  rooms 
in  certain  Headquarters,  Regional, 
Laboratory,  and  other  offices.  In 
performing  these  tasks,  HGL  employees 
have  access  to  Agency  documents  for 
purposes  of  document  processing,  filing, 
abstracting,  analyzing,  inventorying, 
retrieving,  tracking,  etc.  The  documents 
to  which  HGL  has  access  potentially 
include  all  documents  submitted  under 
the  Resource  Conservation  and 
Recover}'  Act,  Clean  Air  Act,  Clean 
Water  Act,  and  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  Some 
of  these  documents  may  contain 
information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  HGL  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regulations  provide  for 
five  days  notice  before  contractors  are 
given  CBI. 

HGL  is  required  by  contract  to  protect 
confidential  information.  When  HGL's 
need  for  the  documents  is  completed, 
HGL  will  return  them  to  EPA. 

Dated:  October  11, 1994. 

leanette  Brown, 

Acting  Director  of  Office  of  Acquisition 
Management. 

[FR  Doc.  94-28837  Filed  11-21-94;  8:45  am) 
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[FRL-6108-8] 

Access  to  Confidential  Business 
Information  by  Booz-Allen  &  Hamilton, 
Inc.  and  its  Team  Subcontractors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  awarded  Region  III 
Enforcement  Support  Services  (ESS) 
Contract  68-W4-0010  to  prime 
contractor,  Booz-Allen  &  Hamilton.  Inc. 
(BAH.  EPA  has  authorized  BAH, 
including  its  team  subcontractors,  CDM 
Federal  Programs  Corporation,  Dynamac 
CorfKiration,  CACI,  Northeast 
Investigations,  Inc.,  PRC  Environmental 
Management,  Inc.,  ICS  Investigative 
Consultant  Services,  and  Tri-State 
Enterprise,  access  to  information  in 
Region  III  Superfimd  files  which  has 
been  submitted  to  EPA  under  the 
environmental  statutes  administered  by 
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the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  or  before 
November  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Slaughter,  Contracting  Officer.  U.S. 
Environmental  Protecting  Agency 
(3PM73),  841  Chestnut  Building." 
Philadelphia,  PA  19107.  Telephone 
(215) 597-9909. 

SUPPLEMENTARY  INFORMATION:  Under 
contact  no.  68-W4-0010,  BAH  provides 
agency-wide  information  management 
support  services  to  the  Environmental 
Protection  Agency  for  the  operation  of 
dockets,  records  management  support 
programs,  records  centers,  and  file 
rooms  in  certain  Headquarters. 
Regional,  Laboratory,  and  other  offices. 
In  performing  these  tasks,  BAH 
employees  have  access  to  Agency 
documents  for  purposes  of  document 
processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
BAH  has  access  potentially  include  all 
documents  submitted  under  the 
Resources  Conservation  and  Recovery 
Act,  Clean  Air  Act,  Clean  Water  Act," 
and  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
Part  2,  Subpart  B,  EPA  has  determined 
that  BAH  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regulations  provide  for 
five  davs  notice  before  contractors  are 
given  CBI. 

BAH  is  required  by  contract  to  protect 
confidential  information.  When  BAH's 
need  for  the  documents  is  completed. 
BAH  will  return  them  to  EPA. 

Dated:  October  11,  1994. 
Jennette  Brown, 

Acting  Director  of  Office  of  Acquisition 
Management. 

[FR  Doc.  94-28838  Filed  11-21-94:  8:45  am) 
BILLING  CODE  «560-«0-M 


[FRL-6108-6] 

Access  to  Confidential  Business 
Information  by  Dynamac  Corporation 
and  its  Team  Subcontractors 

AGENCY:  Environmental  Protection 
Agency  (EPA).  ^ 

action:  Notice. 


SUMMARY:  EPA  awarded  Region  V 
Enforcement  Support  Services  (ESS) 
Contract  68-W4-0015  to  prime 
contractor,  Dynamac  Corporation.  EPA 
has  authorized  Dynamac,  including  its 


team  subcontractors,  CAQ,  Inc.-Federal 
(CACI),  Booz-Allen  &  Hamilton,  Inc. 
(BAH),  Tri-State  Enterprise,  and  WalcofJF 
&  Associates,  Inc.  (Walcoff),  access  to 
information  in  Region  V  Superfund  files 
which  has  been  submitted  to  EPA  under 
the  environmental  statutes  administered 
by  the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 

DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  or  before 
November  28.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  McReynolds,  Contracting 
Officer,  U.S.  Environmental  Protection 
Agency  (5-MCC).  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3507. 
Telephone  (312)  886-5858. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  No.  6S-W4-0015,  D>namac 
provides  agency-wide  information 
management  support  services  to  the 
Environmental  Protection  Agency  for 
the  operation  of  dockets,  records 
management  support  programs,  records 
centers,  and  file  rooms  in  certain 
Headquarters,  Regional,  Laboratory,  and 
other  officers.  In  performing  these  lasks. 
Dynamac  employees  have  access  to 
Agency  documents  for  purposes  of 
document  processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
EHnamac  has  access  potentially  include 
all  documents  submitted  under  the 
Resource  Conservation  and  Recover\' 
Act,  Clean  Air  Act,  Clean  Water  Act. 
and  Comprehensive  Environmental 
Response.  Compensation,  and  Liabilitv 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B.  EPA  has  determined 
that  Dynamac  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regulations  pro\ide  for 
five  days  notice  before  contractors  are 
given  CBI. 

Dynamac  is  required  by  contract  to 
protect  confidential  information.  When 
Dynamac  "s  need  for  the  documents  is 
completed,  Dvnamac  will  return  them  to 
EPA. 

Dated:  October  11, 1994. 

leanette  Brown, 

Acting  Director  of  Office  of  Acquisition 
Management. 

|FR  Doc.  94-28835  Filed  11-21-94;  8:45  ami 
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Access  to  Confidential  Business 
Information  by  Science  Applications 
Intemationai  Corporation  (SAIC)  and 
its  Team  Subcontractor 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  awarded  Region  X 
Enforcement  Support  Services  (ESS) 
Cuntract  68-W4-0014  to  prime 
contractor,  Science  Applications 
International  Corporation  (SAIC).  EPA 
has  authorized  SAIC  and  its  team 
subcontractor.  TechLaw,  Inc.,  access  to 
information  in  Region  X  Superfund  files 
which  has  been  submitted  to  EPA  under 
the  environmental  statutes  administered 
by  the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 

DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  or  before 
November  28. 1994. 

FOR  FURTHER  l.NFORMAT)ON  CONTACT:  D.J. 
Lovelady,  Contracting  Officer,  U.S. 
Environmental  Protection  Agency  (MD- 
144).  1200  Sixth  Avenue,  Seattle,  WA 
98101.  Telephone  (206)  553-1770. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  no.  68-W4-0014,  SAIC 
provides  agency-wide  information 
management  support  ser\'ices  to  the 
Environmental  Protection  Agency  for 
the  operation  of  docket*;,  records 
management  support  programs,  records 
centers,  and  file  rooms  in  certain 
Headquarters,  Regional,  Laboratory,  and 
other  offices.  In  performing  these  tasks, 
SAIC  employees  have  access  to  Agency 
documents  for  purposes  of  document 
processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
SAIC  have  access  potentially  include  all 
documents  submitted  under  the 
Resource  Conservation  and  Recovery 
Act.  Clean  Air  Act,  Cluan  Water  Act. 
and  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
Part  2.  Subpart  B,  EPA  has  determined 
that  SAIC  requires  access  to  CBI  to 
perform  the  work  required  under  the 
cuntract.  These  regulations  provide  for 
five  days  notice  before  contractors  are 
given  CBI. 

S.^IC  is  required  by  contract  to  protect 
confidential  information.  When  SAIC's 
ni^ed  for  the  documents  is  completed. 
SAIC  will  return  them  to  EPA. 


Dated:  October  1 1 ,  1994. 
Jennene  Brown, 

Acting  Director  of  Office  of  Acquisition 
Management. 

[FR  Doc.  94-28834  Filed  11-21-94;  8:45  am] 
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Dai-Tile  Corporation  De  Minimis 
Settlement;  Proposed  Administrative 
Settlement  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Enviroimiental  Protection 

Agency. 

ACnON:  Request  for  Public  Comment. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  de  minimis 
settlement  pursuant  to  Section  122(g)(4) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  of  1980.  as  amended.  (CERCLA).  42 
U.S.C.  9622(g)(4).  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  of  Dai-Tile 
Corporation  for  response  costs 
addressed  in  the  settlement  which  were 
incurred  or  may  be  incurred  by  the 
United  States  Environmental  Protection 
Agency  at  the  Hunterstown  Road  Site. 
Adams  County,  Pennsylvania. 
DATES:  Comments  must  be  provided  on 
or  before  December  22, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  United 
States  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania. 
19107,  and  should  refer  to:  In  Re: 
Hunterstown  Road  Site,  Adams  County, 
Pennsylvania,  U.S.  EPA  Docket  No.  III- 
94-49-DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Isales  (215)  597-4774,  United 
States  Environmental  Protection 
Agency,  Office  of  Regional  Couns^, 
(3RC22),  841  Chestnut  Building, 
Philadelphia,  Pennsylvania.  19107. 
NOTICE  OF  DE  MINIMIS  SETTLEMENT:  In 
accordance  with  Section  122(i)(l)of 
CERCLA,  42  U.S.C.  9622(i)(l).  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  with  Dai-Tile 
Corporation  concerning  the 
Hunterstown  Road  Site  in  Adams 
County,  Pennsylvania.  The 
administrative  settlement  was  signed  by 
the  United  States  Environmental 
Protection  Agency.  Region  Ill's  Regional 
.Administrator  on  September  30, 1994 
and  subject  to  review  by  the  public 
pursuant  to  this  Notice.  The  agreement 
is  also  subject  to  the  approval  of  the 
,\ttorney  General,  United  States 


Department  of  Justice  or  her  designee 
and  for  the  grant  of  a  covenant  not  to 
sue  for  damages  to  natural  resources,  is 
also  subject  to  agreement  in  writing  by 
the  Department  of  the  Interior. 

Dai-Tile  Corporation  has  agreed  to 
pay  $195,663.46  to  the  United  States 
Environmental  Protection  Agency  for 
response  costs  and  $3,000.00  to  the 
Department  of  the  Interior  for  damages 
to  natural  resources,  subject  to  the 
contingency  that  the  Environmental 
Protection  Agency  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Sections  122(g) 
and  107  of  CERCLA.  42  U.S.C.  9622(g) 
and  9607.  Section  122(g)  of  CERCLA.  42 
U.S.C.  9622(g).  authorizes  early 
settlements  with  de  minimis  parties  to 
allow  them  to  resolve  their  liabilities 
under,  inter  alia.  Section  107  of 
CERCLA.  42  U.S.C.  9607.  to  reimburse 
the  United  States  for  response  costs 
incurred  in  cleaning  up  Superfund  sites 
without  incurring  substantial 
transaction  costs.  Under  this  authority 
the  Environmental  Protection  Agency 
proposes  to  settle  with  Dai-Tile 
Corporation  at  the  Hunterstown  Road 
Site.  The  grant  of  a  covenant  not  to  sue 
for  damages  to  natural  resources  by  the 
Department  of  the  Interior  is  subject  to 
agreement  in  writing  by  the  Department 
of  Interior  pursuant  to  Section  122(j)  of 
CERCLA.  42  U.S.C.  9622(j). 

The  Environmental  Protection  Agency 
will  receive  written  comments  to  this 
proposed  administrative  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice.  A  copy  of  the 
proposed  Administrative  Order  on 
Consent  can  be  obtained  from  the 
Environmental  Protection  Agency, 
Region  III,  Office  of  Regional  Counsel. 
(3RC22).  841  Chestnut  Building, 
Philadelphia,  Permsylvania,  19107  by 
contacting  Daniel  Isales,  Assistant 
Regional  Counsel,  at  (215)  597^774. 
Stanley  Laskonvsk, 

Acting  Hpgional  Adminislmtor.  EPA.  Region 
III. 

|FR  Doc.  94-28841  Filed  11-21-94:  8:45  ami 
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Oe  Minimis  Senlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 
(CERCLA),  Renner  Road  Superfund 
Site,  City  of  Shawnee,  Johnson 
County,  KS 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  The  United  Slates 
Environmental  Protection  Agency  (EPA) 
has  entered  into  two  separate  de 
minimiy  administrative  settlements  Jo 
resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended.  42 
U.S.C.  9622(g).  These  settlements  are 
intended  to  resolve  the  liability  of 
Donivan  and  Ora  Lee  Ratliff  and  Don 
and  Connie  Fultz  for  the  response  costs 
incurred  and  to  be  incurred  at  the 
Renner  Road  Superfund  Site.  City  of 
Shnvvnee,  Johnson  County,  Kansas. 
DATES:  Written  comments  mu.st  be 
provided  on  or  before  December  22, 
1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator,  United  States 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue. 
iOmsas  City,  Kansas  66101  and  should 
refer  to:  In  the  Matter  of  the  Renner 
Road  Shooting  Range  Superfund  Site, 
City  of  Shawnee,  Johnson  County, 
Kansas,  EPA  Docket  Nos.  VII-94-F- 
0(119  and  VI1-94-F-0020. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  Jane  Kloeckner.  Assi.slant  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
fi6l01,  (913)551-7235. 
SUPPLEMENTARY  INFORMATtON:  The 
settling  parties  are  Donivan  and  Ora  Le« 
Kalliff  tthe  Ratliffs)  and  Don  and  Connie 
Fultz  (the  Fultzs).  former  operators  of 
the  Renner  Road  Shooting  Range,  also 
known  as  Schroeder's  Gun  Club,  which 
is  the  subject  Superfund  Site  (the  Site). 

The  Renner  Road  Shooting  Range  is 
ioop.ted  in  Shawnee,  Kansas  in  the 
north-central  portion  of  Johnson 
County,  approximately  12  miles 
southwest  of  Kansas  City,  Mis.-iouri. 
This  Site  is  located  in  an  area 
experiencing  dramatic  growth  and 
development  and  the  tract  is  expected  to 
be  developed  for  residential  use.  The  58 
acre  parcel  was  used  as  a  gun  club  from 
the  mid  1950's  to  1976. 

The  firing  of  shot  guns  resulted  in 
lead  contamination  at  the  Site.  EPA 


Region  VII  issued  an  Action 
Memorandum  on  March  18, 1993  for 
conduct  of  a  time-critical  removal 
action.  EPA  Region  VII  began  on-site 
removal  activities  in  the  Spring  of  1994. 
The  removal  is  complete.  We  excavated 
approximately  3,600  cubic  yards  of 
contaminated  soil,  solidified  it  and 
transported  it  off-site  to  an  approved 
disposal  facility.  Clean  up  costs  are 
approximately  $1  million. 

Region  VII  issued  administrative 
orders  on  consent  to  the  Fultzs  and  the 
Rathffs  for  settlement  of  their 
responsibility  through  a  de  minimis 
waste  contributor  settlement.  These 
settlements  have  been  appro\  ed  by  the 
Department  of  Justice  as  required  under 
section  122(g)  of  CERCLA,  42  U.S.C. 
9622(g)  because  the  response  costs  in 
this  matter  exceed  $500,000.  The  terms 
of  these  settlements  require  the  Fultzs  to 
pay  $11,250  and  the  Ratliffs  to  pay 
$30,000.  EPA  determined  these  amounts 
to  be  fair  shares  of  liability  based  on  the 
amount  of  hazardous  substances 
contributed  by  each  of  the  settling 
parties.  These  settlements  include 
contribution  protection  from  lawsuits  by 
other  potentially  responsible  parties  as 
provided  for  under  section  122(g)(5)  of 
CERCLA,  42  U.S.C.  9622(g)(5). 

The  de  minimis  settlements  provide 
that  EPA  covenants  not  to  sue  the 
Ratliffs  or  the  Fultzs  for  response  costs 
at  the  Site  or  for  injunctive  refief 
pursuant  to  Sections  106  and  107  of 
CERCLA  and  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  of  1980,  as  amended  (RCRA),  42 
U.S.C  6973.  The  settlements  contain  a 
reopener  clause  which  nullifies  the 
covenant  not  to  sue  if  the  parties  fail  to 
make  the  required  payments  or  if  anv 
information  becomes  known  lo  EPA  that 
indicates  that  the  parties:  (1)  Conducted 
or  permitted  the  generation, 
transportation,  storage,  treatment  or 
disposal  of  any  hazardous  substance  at 
the  Site  after  the  effective  date  of  the 
order,  or  (2)  that  the  parties  no  longer 
meet  the  criteria  for  a  de  minimis 
settlement  set  forth  in  section 
122(gj(l)(A)  of  CERCLA,  42  U.S.C. 
9622(g](l){A). 

The  de  minimis  settlements  will 
become  effective  upon  the  date  which 
EPA  issues  a  written  notice  to  the 
parties  that  the  statutory  public 
comment  period  has  closed  and  that 
comments  received,  if  any,  do  not 
require  modification  of  or  EPA 
withdrawal  from  the  settlements. 
Dennis  Grains,  P.E., 
Regional  Administrator. 
IFR  Doc  94-28714  Filed  11-21-94;  8:45  am) 
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FEDERAL  LABOR  RELATIOMS 
AUTHORITY 

Federal  Employees,  Criteria  to  be 
Applied  in  Determining  Employer 
Successorship 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  of  opportunity  to  file 
briefs  as  omici  curiae  in  a  proceeding 
before  the  Federal  Labor  Relations 
Authority  in  which  the  Authority  i.s 
determining  whether  an  activity 
established  as  part  of  an  agency 
reorganization  is  a  successor  employer 
for  collective  bargaining  purposes. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  provides  an  opportunity  for 
all  interested  persons  to  file  briefs"  as 
amici  curiae  on  significant  issues 
arising  in  a  case  pending  before  the 
Authority.  The  Authority  is  considering 
this  case  pursuant  to  its  responsibilities 
under  the  Federal  Service  Labor- 
Management  Relations  Statute,  5  U.S.C. 
7101-7135  (1988)  and  its  regulations  set 
forth  at  5  CFR  part  2422  (1994).  The 
Lssues  concern  the '  iteria  and  analysis 
for  determining  whether  an  agency  is  a 
successor  employer  of  an  existing 
bargaining  unit  where  the  continued 
appropriateness  of  the  unit  is 
questioned  and  accretion  is  claimed. 
DATES:  Briefs  submitted  in  response  to 
this  notice  will  be  considered  if  filed  by 
December  9, 1994.  The  date  of  filing 
shall  be  determined  by  the  date  of 
mailing  as  indicated  by  the  postmark 
date.  If  no  postmark  date  is  evident  on 
the  mailing,  it  shall  be  presumed  to 
have  been  mailed  5  days  prior  te 
receipt.  If  filing  is  by  personal  deliven, , 
it  shall  be  considered  filed  on  the  dati' 
it  is  received  by  the  Authority. 
ADDRESSES:  Mail  or  deliver  briefs  to 
Alicia  N.  Columna,  Director,  Case 
Control  Office,  Federal  Labor  Relations 
Authority,  Suite  415,  607  14th  Street, 
NW.,  Washington,  DC  20424-0001. 
FORMAT:  All  briefs  shall  be  captioned 
"Nnvo!  Facilities  Engineering  Service 
CentPT,  Port  Hueneme.  California  and 
National  Association  of  Government 
Employees,  Local  R12-28,  No.  SF-CU- 
40012,  Amicus  Brief  and  shall  contain 
separate,  numbered  headings  for  eacJi 
issue  discu.ssed.  Parties  must  submit  au 
original  and  four  (4)  copies  of  eacJi 
amicus  brief  with  any  enclosures,  on 
8V2  X  11  inch  paper. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  N.  Columna,  Director,  Case 
Control  Office,  Federal  Labor  Relations 
Authority,  Suite  415.  607  14th  Street. 
NW.,  Washington,  DC  20424-0001. 
Telephone:  FTS  or  Commercial  (202) 
482-6540. 
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SUPPLEMENTARY  INFORMATION:  On 
November  18, 1994,  the  Authority 
granted,  in  part,  an  application  for 
review  of  the  Acting  Regional  Director's 
Decision  and  Order  in  Naval  Facilities 
Engineering  Service  Center,  Port 
Hueneme,  California  and  National 
Association  of  Government  Employees, 
Local  R12-28,  No.  SF-CU-10012.  and 
consolidated  cases.  A  copy  of  the 
decision  may  be  obtained  in  the 
Authority's  C  se  Control  Office  at  the 
aforementioned  address;  a  copy  will  be 
forwarded  (by  mail  or  facsimile)  to  any 
interested  person  who  so  requests  by 
contacting  Alicia  Columna  at  the  same 
address.  A  brief  summary  of  the  case 
follows. 

The  union  filed  clarification  of  unit 
(CU)  petitions  requesting  that  certain 
recognized  bargaining  units  be  cFarified 
to  include  employees  who  it  claimed 
has  accreted  to  the  units  as  a  result  of 
a  reorganization  which  (1) 
disestablished  the  employing  entity  in 
which  the  units  were  originally 
recognized  (the  previous  entity)  and  (2) 
created  a  new  entity  (the  current 
employing  activity)  encompassing  the 
previous  one  as  well  as  others  in  which 
no  labor  organizations  held  exclusive 
recognition.  The  union  claimed  that  the 
new  entity  was  the  successor  employer 
to  the  one  in  which  recognition 
previously  was  granted.  The  current 
employing  activity  filed  representative 
status  (RA)  petitions  challenging  the 
continued  appropriateness  of  the  units 
for  which  clarification  was  sought. 

Applying  the  factors  for  determining 
successorship  set  forth  in  Department  of 
Energy,  Western  Area  Power 
Administration.  3  FLRA  77  (1980) 
[DOE],  the  Acting  Regional  Director 
(ARD)  dismissed  the  CU  petitions  and 
directed  that  representation  elections  be 
conducted.  These  factors  are:  (1)  The 
existing  unit  must  be  transferred 
substantially  intact  to  the  gaining 
employer;  (2)  the  appropriateness  of  the 
unit  must  remain  unimpaired  in  the 
gaining  employer;  and  (3)  a  question 
concerning  representation  (QCR)  may 
not  be  timely  raised  as  to  the 
representative  status  of  the  incumbent 
union.  In  the  ARD's  view,  the  second 
DOE  factor  was  not  met  because  the 
reorganization  had  substantially 
changed  the  character  and  scope  of  the 
former  units  so  that  the  appropriateness 
of  the  units  was  impaired,  and  the  third 
DOE  factor  was  not  met  because  the  RA 
petitions  filed  by  current  employing 
activity  raised  a  QCR. 

The  Authority  granted  review,  under 
§  2422.17(c)  of  the  Authority's 
Regulations.  5  CFR  2422.27(c).  of  the 
ARD's  conclusions  regarding  both  the 
second  and  third  DOE  factors.  With 


regard  to  the  second  factor,  the 
Authority  found  it  unclear  from 
precedent  whether  and/ or  how 
accretion  principles  are  or  should  be 
applied  to  determine  whether  the 
appropriateness  of  bargaining  units 
remains  unimpaired  as  a  result  of  a 
reorganization.  The  Authority 
questioned  whether  the  continued 
appropriateness  of  a  unit  must  be 
established  before  a  finding  is  made  as 
to  whether  other  employees  have 
accreted  into  it,  or  whetber  these 
determinations  should  be  made  in 
another  way  or  sequence.  With  regard  to 
the  third  DOE  factor,  the  Authority 
found  an  absence  of  precedent  on  the 
issue  of  wheilier  the  filing  of  an  RA 
petition  raises  a  QCR  so  as  to  preclude 
a  finding  of  successorship. 

The  Authority  directed  the  parties  to 
file  briefs  addressing  the  following 
questions: 

1.  In  considering  the  second  factor  for 
determining  successorship  set  forth  in 
DOE,  what  criteria  should  be  applied  to 
determine  whether  appropriateness  of  a 
bargaining  unit  remains  unimpaired  as 
a  result  of  a  reorganization  when 
accretion  is  claimed?  How  do  those 
criteria  apply  in  this  case? 

2.  In  considering  the  third  factor  for 
determining  successorship  set  forth  in 
DOE,  does  the  filing  of  an  RA  petition 
questioning  the  continued 
appropriateness  of  an  existing 
bargaining  unit  raise  a  QCR  so  as  to 
preclude  a  finding  that  a  successor 
relationship  exists  between  an 
established  bargaining  unit  and  the 
gaining  agency? 

3.  Should  the  factors  for  determining 
successorship  set  forth  in  DOE  be 
modified  or  clarified  in  any  other 
respect? 

As  these  matters  are  likely  to  be  of 
concern  to  agencies,  labor  organizations, 
and  other  interested  persons,  the 
Authority  finds  it  appropriate  to  provide 
for  the  filing  of  amicus  briefs  addressing 
any  or  all  of  the  aforementioned  issues. 

Dated:  November  17. 1994. 

For  the  Authority. 
Alicia  N.  Columna, 
Director,  Case  Control  Office. 
IFR  Doc.  94-28817  Filed  11-21-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W. .  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-011478. 

Title:  HUAL-WLS  Space  Charter 
Agreement. 

Parties: 

Hoegh  Ugland  Auto  Liners  A/S 
("Hual") 

World  Logistics  Services  (USA)  Inc. 
("WLS") 

Synopsis:  The  proposed  Agreement 
authorizes  WLS  to  charter  space  fi-om 
Hual  in  the  trade  from  U.S.  Atlantic 
Coast  ports  and  points  to  Mediterranean 
and  Middle  East  ports.  The  parties  have 
requested  a  shortened  review  period. 

Dated:  November  17,  1994. 

By  Order  of  the  Federal  Marit.ime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

IFR  Doc.  94-28748  File'd  11-21-94;  8:45  am) 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011476. 

Title:  Italia  di  Navigazione-Lloyd 
Triestino  di  Navigazione  Trans-Pacific 
Joint  Service/Evergreen  Space  Charter 
and  Cooperative  Working  Agreement. 


Parties: 

Italia  Italia  di  Navigazione-Lloyd 
Triestino  di  Navigazione  Trans- 
j    Pacific  Joint  Service 

I  vergreen  Marine  Corporation 
(Taiwan)  Ltd. 

Synopsis;  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  deployment  and  utilization 
of  vessels,  rationalization  of  sailings,  the 
chartering  of  space  from  each  other,  and 
to  discuss  other  matters  of  mutual 
ccMicem  in  the  trade  between,  on  the 
one  hand,  ports  in  the  Far  East  (Japaiv/ 
Indonesia  range  inclusive),  Indian  Sub- 
continent, Middle  East  and  Australia 
and  New  Zealand  and.  on  the  other 
hand,  ports  on  the  U.S.  Pacific  Coast.  In 
addition,  the  parties  may  discuss,  agree 
upon,  estabUsh,  cancel,  maintain  and 
revise  ail  rates,  charges,  rules, 
regulations,  classifications,  practices 
and  terms  and  conditions.  TTie  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  232-011477. 

Title:  Kirk  Line/SeaFreight  Space 
Charter  and  Sailing  Agreement. 
Parties: 

Kirk  Une  Ltd.  ("Kirk  Line") 
Seafreight  Line  Limited  ("Seafreight") 

Synopsis:  The  proposed  Agreement 
permits  Seafreight  to  charter  space  to 
Kirk  Line  end  rationalize  sailings  in  the 
trade  between  U.S.  Atlantic  and  Gulf 
Coast  ports  and  points  on  the  one  hand, 
and  ports  and  points  in  Aruba,  Boimaire 
and  Curasao  on  the  other  hand.  The 
parties  have  requested  a  shortened 
review  period. 

Agreeement  No.:  224-200576-006 

Title:  Jacksonville  Port  Authority /Blue 
Star  (North  America)  Ltd.  Terminal 
Agreement. 

Parties: 

Jacksonville  Port  Authority 

Blue  Star  (North  America)  Ltd. 

Synopsis:  The  proposed  amendment 
increases  the  level  of  rates  and  extends 
the  term  of  the  Agreement. 

Dated:  November  16, 1994. 

By  Order  of  the  Federal  Maritime 
Commis.sion. 

Joseph  C  Polking. 

Secretary. 

(PR  Doc.  94-28749  Filed  11-21-94;  8:45  am! 

BiLUNO  CODE  erao-oi-M 


FEDERAL  RESERVE  SYSTEM 

The  Bank  of  Kentucky  Financial 
Corporation;  Formation  of,  Acquisition 
by,  or  Merger  of  Bank  Holding 
Companies;  and  Acquisition  of 
Nonbanklng  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appUed  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiuxies, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufiice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  5. 
1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 


1.  The  Bank  of  Kentucky  Financial 
Corporation,  Florence,  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Bank  of  Boone  County.  Inc., 
Florence,  Kentucky. 

In  coimection  with  this  application, 
AppUcants  has  also  applied  to  acquire 
BxuTiett  Federal  Savings  Bank, 
Covington,  Kentucky,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15, 1994, 
Jennifer ),  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-28754  Filed  11-21-94:  8:45  ami 
BILLING  CODE  621001-F 


First  Fidelity  Bancorporatlon,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holdinn  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  r  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufKce 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  15, 1994, 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collifls, 
Senior  Vice  President)  100  North  6th 
Street,  Philadelphia,  Pennsylvania 
19105,  and  the  Federal  Reserve  Bank  of 
New  York  (William  L.  Rutledge,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  First  Fidelity  Bancorporatlon, 
Lawrenceville,  New  Jersey,  and  Banco 
Santander.  S.A..  Santander,  Spain,  to 
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acquire  100  percent  of  the  voting  shares 
of  First  State  Bank,  Wihnington, 
Delaware. 

B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Laurel  Capital  Group,  Inc.,  Allison 
Park,  Pennsylvania;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Laurel 
Savings  Bank,  Allison  Park. 
Pennsylvania.  Comments  should  be 
received  not  later  than  December  5, 
1994. 

2.  Merchants  Bancorp  of 
Pennsylvania,  Inc.,  Kittanning. 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Merchants 
National  Bank  of  Kittanning,  Kittanning, 
Pennsylvania.  Comments  should  be 
received  not  later  than  December  12, 
1994. 

3.  Rockcastle  Bancorp,  Inc., 
Brodhead,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank,  Brodhead,  Kentucky.  Comments 
should  be  received  not  later  than 
December  12, 1994. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Philipps  Investment  Company 
Limited  Partnership,  Spring  Hill. 
Florida;  to  become  a  bank  holding 
company  by  acquiring  53  percent  of  the 
voting  shares  of  Gratiot  Bancshares,  Inc., 
Gratiot,  Wisconsin,  and  thereby 
indirectly  acquire  Gratiot  State  Bank, 
Gratiot,  Wisconsin. 

2.  Philipps  Investments  Limited 
Partnership,  Wapiti,  Wyoming;  to 
become  a  bank  holding  company  by 
acquiring  13  percent  of  the  voting  shares 
of  Gratiot  Bancshares.  Inc..  Gratiot. 
Wisconsin,  and  thereby  indirectly 
acquire  Gratiot  State  Bank,  Gratiot. 
Wisconsin. 

3.  Rantoul  Bancorp,  Inc.,  Rantoul. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bancorp  of  Rantoul. 
Inc.,  Rantoul,  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Rantoul. 
Rantoul.  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  First  Banks,  Inc.,  Clavlon,  Missouri; 
to  acquire  100  percent  of  the  voting 
shares  of  CCB  Bancorp.  Inc..  Santa  Ana. 
California,  and  thereby  indirectly 
acquire  Commercial  Center  Bank.  Santa 
Ana.  California. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 


President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  First  National  of  Nebraska,  Inc., 
Omaha,  Nebmska,  and  First  National  of 
Colorado,  Inc.,  Omaha,  Nebraska;  to 
acquire  100  percent  of  the  voting  shares 
of  Union  Colony  Bancorporation,  Inc., 
Greeley,  Colorado,  and  thereby 
indirectly  acquire  Union  Colony  Bank. 
Greeley,  Colorado.  Comments  should  be 
received  not  later  than  December  5, 
1994. 

F.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

I.  Mission-Heights  Management 
Company,  LTD.,  Channelview,  Texas;  to 
acquire  1.66  percent  of  the  voting  shares 
of  Prime  Bancshares,  Inc.,  Channelview. 
Texas,  and  thereby  indirectly  acquire 
Prime  Bank,  Channelview,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15, 1994. 

Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  94-28752  Filed  11-21-94;  8:45  am) 
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Minnesota  Bancshares,  Inc.,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities  , 

The  companies  listed  in  thife  notice 
have  filed  an  appUcation  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  5, 1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice  ' 

President)  250  Marquette  Avenue,  ' 

Minneapolis,  Mirmesota  55480: 

1.  Minnesota  Bancshares,  Inc., 
Newport,  Miimesota;  to  engage  de  novo 
in  making,  acquiring,  or  servicing  loans 
or  other  extensions  of  credit  for  its 
account  or  for  the  account  of  others, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

2.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  engage  de  novo  through 
its  wholly-owned  subsidiary  Norwest 
Investment  Services,  Inc.,  Minneapolis, 
Minnesota,  in  providing  financial  and 
investment  advisory  services;  providing 
investment  advice  to  individuals, 
businesses,  and  organizations;  providing 
financial  advice  to  state  and  local 
governments;  furnishing  general 
economic  information  and  advice;  and 
fiunishing  general  economic  statistical 
forecasting  services,  and  industry 
studies,  pursuant  to  §  225.25(b)(4)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  15. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-28753  Filed  11-21-94;  8:45  am) 
BILLING  CODE  821 0-01 -F 


Philippine  National  Bank,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonisanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (fj)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  fisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  fieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  Decemtier  5, 1994. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Philippine  National  Bank,  Manila, 
Philippines;  to  acquire  PNB  Remittance 
Centers,  Inc.  (formerly  Century  Finance 
and  Remittance  Centers,  Inc.),  West 
CoVina,  California;  and  thereby  engage 
in  money  remittance  services,  pursuant 
to  Philippine  Commercial  International 
Bank,  77  Fed.  Res.  Bulletin  271  (1991); 
foreign  exchange  transaction  services, 
pursuant  to  Hong  Kong  and  Shanghai 
Banking  Corporation, ^^ed.  Res.  Bull. 
221  (1983);  issuing^^ra  selling  U.S. 
dollar  and  foreign  currency  money 
orders  having  a  face  value  of  not  more 
than  $1,000,  pursuant  to  §  225.25(b)(12); 
and  providing  brokerage  services, 
including  acting  as  an  agent,  broker  or 
advisor,  with  respect  to  residential 
mortgages,  pursuant  to  Bryn  Mowt  Bank 
Corporation,  74  Fed.  Res.  Bull.  329 
(1988).  and  Sovran  Financial 
Corporation,  73  Fed.  Res.  Bull.  939 
(1987). 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  15. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-28755  Filed  11-21-94;  8:45  am] 
BILUNO  CODE  S210-01-F 


FEDERAL  TRADE  COMMISSION 
[DktC-35371 

Boulder  Ridge  Cable  TV,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  two 
California-based  cable  companies  and 
their  officers  from  enforcing  any  rights 
they  may  have  under  certain  paragraphs 
of  an  agreement  not  to  compete,  entered 
into  as  part  of  Boulder  Ridge's 
acquisition  of  Three  Palms,  Ltd.,  and 
prohibits  the  respondents  from  entering 
into  similar  agreements  not  to  compete 
with  the  seller  or  buyer  of  a  cable 
television  system  or  cable  television 
service  in  any  geographic  area  in  the 
future. 

DATES:  Complaint  and  Order  issued 
October  19, 1994.^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  B.  Rowe,  FTC/S-2T05, 
Washington,  D.C.  20580.  (202)  326- 
2610. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
August  5, 1994,  there  was  published  in 
the  Federal  Register,  59  FR  40028,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Boulder  Ridge 
Cable  TV,  et  al.,  for  the  piu^ose  of 
soUciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719.  as  amended: 
15  U.S.C.  45) 

Donald  S.  Clark, 

Secretary 

IFR  Doc.  94-28785  Filed  11-21-94:  8:45  ami 

BILLINO  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Correction  of  Location  for  December 
Meeting  of  the  Commission  on 
Research  Integrity 

.  Notice  is  hereby  given  of  a  change  in 
the  location  of  the  December  1  and  2 
meeting  of  the  Commission.  The 
meeting  will  take  place  at  the 
Washington  Dulles  Airport  Marriott 
Hotel,  located  on  Dulles  Airport 
property  directly  off  Friday,  December 
2,  from  8  a.m.  to  3  p.m.  The  meeting 
room  will  be  listed  on  the  meeting  board 
inside  the  front  entrance. 

The  Commission  invites 
whistleblowers  and  witnesses  in  alleged 
scientific  misconduct  cases  and/or 
counsel  who  have  advised  them  to 
present  their  views  in  person  or  in 
writing  on  the  str^igths  and  weaknesses 
of  the  ways  in  which  the  Public  Health 
Service  (PHS)  and  institutions  pursue 
such  allegations. 

On  the  second  day,  the  Commission 
will  continue  its  discussion  of  specific 
issues  in  scientific  misconduct  and  the 
promotion  of  the  responsible  conduct  of 
research.  The  mandate  of  the 
Commission  is  to  develop 
recommendations  for  the  Secretary  of 
Health  and  Human  Services  and  the 
Congress  on  the  administration  of 
Section  493  of  the  PHS  Act,  as  amended 
by  and  added  to,  by  Section  161  of  the 
NIH  RevitaUzation  Act  of  1993. 

Henrietta  D.  Hyatt-Knorr,  Executive 
Secretary,  Commission  on  Research 
Integrity,  Rockwall  11,  Suite  700,  5515 
Security  Lane,  Rockville  MD  20852, 
(301) 443-5300,  and  (301) 443-5351 
(fax)  will  furnish  a  meeting  agenda,  the 
Commission  charter,  and  a  roster  of  the 
Commission  members  upon  request. 
Persons  wishing  to  make  presentations 
should  contact  the  Executive  Secretary. 
Depending  on  the  number  of  oral 
presentations  and  other  considerations, 
the  Executive  Secretary  will  allocate  a 
reasonable  timeframe  for  each  speaker. 

Dated:  November  15, 1994. 
Henriena  D.  Hyatt-Knorr, 

Executive  Secretary,  Commission  on  Research 

Integrity. 

IFR  Doc.  94-28756  Filed  11-17-94:  2:01  pmj 

BILUNG  CODE  41«0-17-M 


IMI 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  k  Pennsylvania 
Avenue.  N.W..  Washington.  D.C.  20S8O. 
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Centers  tor  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name;  Board  of  Scientific  Counselors. 
National  Center  for  Infectious  Diseases 
(NCID). 

Times  and  Dates:  8;30  a.m.-5:30  p.m.. 
December  8. 1994.  8:15  a,m.-3:30  p.m.. 
December  9. 1994. 

Place:  CDC.  Auditorium  B.  1600  Clifton 
Road.  NE.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NCID.  provides  advice  and 
guidance  to  the  Director.«CDC,  and  Director. 
NGD,  in  the  following  areas:  program  goals 
and  objectives;  strategies:  program 
organization  and  resources  for  infectious 
disease  prevention  and  control:  and  program 
priorities. 

Matters  to  be  Discussed:  The  agenda  will 
focus  or 

1 .  Implementing  the  CDC  Plan  on  Emerging 
Infectious  Diseases. 

2.  Epidemic  Intelligence  Service  Program — 
Status  report. 

3.  Cryptosporidiosis  and  Water  Quality. 

4.  Guidelines  for  Prevention  of 
Opportunistic  Infections  in  HIV  Infected 
Persons. 

5.  Infectious  Diseases  in  Minority  and 
Underserved  Populations. 

6.  Pandemic  Influenza  Plan. 

7.  NCID  Peer  Re\-iew  Policy. 
Other  agenda  items  include 

announcements/introductions:  NCID  update; 
and  follow-up  on  actions  recommended  by 
the  board  (May  1994). 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  HoUey.  OfTice  of  the  Director.  NCID. 
CDC.  Mailstop  C-20. 1600  Clifton  Road,  NT. 
Atlanta.  Georgia  30333,  telephone  404/639- 
0078 

Dated:  November  15. 1994. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

jFR  Doc  94-28743  Filed  11-21-94:  8:45  am) 
BILLING  CODE  416}-lft-M 


National  institutes  of  Health 

Notice  of  Meeting  of  the  Alternative 
Medicine  Program  Advisory  Council 

Pursuant  to  P.L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  NIH 
Alternative  Medicine  Program  Advisory 
Council  on  December  7,  1994,  from  8:30 
a.m.  to  4:30  p.m.  in  Building  31,  C 
Wing,  Conference  Room  6,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  12  noon  and 
from  1:45  p.m.  to  4:30  p.m.  for  a  report 
from  the  Acting  Director,  Office  of 
Alternative  Medicine  (OAM),  discussion 
on  the  organization  of  standing 
subcommittees,  reports  from  the 
following  working  groups:  Research, 
Information  Services,  and  Professional 
Liaison,  and  discussions  on  strategic 
planning  and  OAM  Areas  of  Priority. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  522b(c)(4)  and  522b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  from  1:15  p.m.  to  1:45  p.m. 
for  discussion  of  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Beth  Clay,  Committee 
Management  Officer,  Office  of 
Alternative  Medicine.  NIH,  6120 
Executive  Blvd.,  Suite  450.  Rockville. 
MD  20892-9904,  phone  (301)  402-2467, 
fax  (301)  402^741.  will  himish  the 
meeting  agenda,  roster  of  committee 
members,  and  substantive  program 
information  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Clay  at  the  above  location  no  later  than 
December  1,  1994. 

Dated:  November  16. 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
jFR  Doc.  94-28788  Filed  11-21-94:  8:45  am) 

BILLING  CODE  4140-01-M 


National  Institute  of  Dental  Research; 
Notice  of  Meeting  of  NIDR  Board  of 
Scientific  Counselors 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the  Board 


of  Scientific  Counselors,  National 
Institute  of  Dental  Research  (NIDR).  on 
December  8-9. 1994,  in  the  H.  Trendley 
Dean  Conference  Room,  Building  30, 
National  Institutes  of  Health,  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  from  9:00  a.m.  to  recess  on 
December  8  and  from  9:45  a.m.  to  11:00 
a.m.  on  December  9.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. ' 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public 
from  12:30  p.m.  until  adjournment  on 
December  9  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  NIDR. 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mr.  Brent  jaquet.  Director,  Office  of 
Planning,  Evaluation,  and 
Communications,  NIDR,  NIH,  Building 
31,  Room  2C34,  Bethesda.  Maryland 
20892  (telephone:  (301)  496-6705)  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members  and 
substantive  program  information. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

This  notice  is  being  pubUshed  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  intramural 
research  review  cycle. 

Dated:  Novemt)eT  16. 1994. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-28786  Filed  11-21-94;  8:45  am] 

BILLING  COOE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  7.  1994. 

Time:  3:00  p.m. 

Place:  NIH.  Westwood  Building.  Room  340. 
Telephone  Conference. 

Contact  Person:  Ms.  Jo  Pelham,  Scientific 
Review  ,\dministrator.  5333  Westtard  .Ave.. 
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Room  349,  Bethesda,  MD  20892,  (301)  594- 
7254. 

Name  of  SEP;  Microbiological  and 
Immunological  Sciences.    — _ 

Date:  December  14, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building.  Room  238, 
Telephone  Conference. 

Contact  Person:  Dr.  Martin  Slater, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  238.  Bethesda.  MD 
20892,  (301)  594-7176. 

Name  of  SEP;  Biological  and  Physiological 
Sciences. 

Date:  December  14, 1994. 

Time:  1:30  p.m. 

place:  NIH,  Westwood  Building.  Room 
AID,  Telephone  Conference. 

Contact  Person:  Dr.  Anne  Clark,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  AID.  Bethesda,  MD  20892.  (301)  594- 
7115. 

Narrie  of  SEP:  Microbiological  and 
Immunological  Sciences. 
Pate:  December  16, 1994. 

Sme:  2:00  p.m. 
ace:  NIH.  Westwood  Building,  Room 
,  Telephone  Conference. 
)ntact  Person:  Dr.  Anita  VVeinblati. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  A23.  Bethesda.  MD 
20892,(301)594-7175. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
di$cussions  could  reveal  confidential  trade 
setrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
cofiterning  individuals  associated  with  the 
applications  and/or  propiosals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
(iays  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93,396.  93.837-93.844,  93.846-93  878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  16, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-28787  Filed  11-21-94:  8:45  am) 
BILUNG  CODE  4140-01-M 


Office  of  Inspector  General 
Program  Exclusions:  October  1994 

AGENCY:  Office  of  Inspector  General. 
HHS, 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  October  1994. 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 


(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  fo;  jtr'jns  and 
services  provided  by  that  e.vLciuded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject,  city,  state 


Effective 
date 


Program-Related  Convictions 


Aalai,  Metirdad,  Potomac,  MD  . 

•'1/17/94 

Adam  Healthcare  Equipment 

Corp.,  Yonkers.  NY 

11,'08.'94 

Atimad,  Farooq,  Parstppany, 

NJ 

n/08-'34 

Alonso,  Jose,  Bronx,  NY  

11/08/94 

Aronoff,  Louis  Larry,  Bir- 

mingtiam.  Ml  

11/08/94 

Bowman,  Laura  Jane, 

Granbury,  TX  

11/08/94 

County  Ambular>ce  Service, 

Inc.,  New  Castle,  PA 

il/08.'94 

Daugherty,  Patti  Ingram. 

Kelthville.  LA  

n/08/94 

King,  Jeffery  J.,  Hillsboro,  OR  .. 

11/09/94 

Nance,  William  Amol,  Pueblo, 

CO 

1 1  /C9/94 

O'Donnell,  Lorraine  E.,  Temple, 

ME 

11/08/'94 

Reinholz,  Richard,  Parma,  OH  , 

11,'08'94 

Sharma,  Kusum,  Monroeville, 

PA  

11. '08 '94 

Stowell,  R.  Jeremy  A.,  Virginia 

Beach,  VA 

ll/08'94 

Vereb  Ambulance  Sen^lce,  New 

Castle,  PA  

11/08/94 

Wolfe,  Gary  E.,  Harri<!Njrg,  PA 

11/08/94 

Patient  Abuse/Neglect  Convictions 


Ake,  Burton  K.,  Eagle  River, 

AK  

11/03/94 

Banks,  Stacie  Trenese,  Mount 

Airy,  LA  

10/06/94 

Bond,  Brenda  Stevens,  St. 

Marys,  OH 

11/08/94 

Brown,  Paula,  Encficott,  NY 

11/08/94 

Dauzat,  Coleen  Marie,  Vick,  LA 

11/08/94 

Earnhart,  Hazel,  Fort  Smith,  AR 

11/08/94 

Gernand,  Rebecca,  Austin.  TX 

11/08 '94 

Givens,  Queen  Esther, 

Arkadelphia,  AR 

11/08/94 

Johnson,  Leslie,  Battinx)re,  MD 

11/08/94 

Jones,  Gregory,  Decatur,  GA  ... 

11/08/94 

Kennon,  Lisa  Renea,  Conway, 

AR  

11/08/94 

Subject,  oily,  state 

Effective 
date 

McGuire,  Shalestra,  Youngs- 
town,  OH 

Mitchell,  Carolyn  Sue,  Homer, 
LA 

ii/08.'94 

11 '08 '94 

Murray,  Crystal  H..  MerkJIan, 
MS 

11/08 '94 

Nixon.  Raymond  E.,  Arvada. 
CO 

11/09/94 

Parks,  Dorothy,  Niagara  Falls, 
NY  

11/08  04 

Sampleton,  Betty  June, 
Gonzales,  TX  

1 1  ''08/°4 

Sauceda,  Louis  M.,  Corpus 
Cristi,  TX  

Thompson,  Estelle  M.,  San  An- 
tonio. TX 

Tison,  Carolyn  S.,  Evansville, 
IN 

11/08/94 
11/08/94 
11, '08 '94 

Conviction  for  Health  Care  Fraud 


Anderson,  Amy  Kathleen, 

Mesouite,  TX 

11.08  94 

Awad,  Ibraham,  Deartx)m.  Ml  .. 

1 1  06Q4 

Garfinkel,  Barry,  St.  Louis  Part*, 

MN 

11/08/94 

Hale,  Phyllis  J.,  Hampton,  VA  .. 

■     11.08  94 

Navarro,  Antonio,  Bloomfield 

•    Hills,  Ml  

11'08/S4 

Reddy.  Bali,  Troy.  Ml 

11 '06  •94 

Rogers.  Tama,  Decatur,  AL  

1l/06,'94 

Shane.  Ronald,  Waterford,  Ml  .. 

11/0894 

Controlled  Substance  Convictions 


Nelsen,  Lori  J.,  Hutchinson,  MN 
Pease,  DavkJ  M,,  Florence,  SC 
Simpson,  James  V.,  Roseville, 

Ml  

Singh,  Ram,  Morton,  VA  


1i,'06.'94 
1 1  ■08''S4 

11 '08 '94 
1V08-94 


License  Revocation/Suspension/Surrender 


Beardsley,  HaroW  R.,  Philadel- 

phia, PA  

11, '08^94 

Blount,  James  J.,  San 

Bernardino,  CA  

ii;o°'94 

Claudon,  David,  White  Bear 

Lake,  MN 

n '08.94 

Cohen,  Enrique  E.,  Dunlap.  lA  . 

11/08,'94 

Cooper.  William  1.,  Easton,  PA  . 

11.'0a'94 

Duffy,  John  L.,  Cedar  Rapids, 

lA 

11/09/94 

Flores-Vilar,  Luis  J.,  Hato  Rey, 

PR  

n/08.'94 

Folkerts,  Annamaria  Mazziotti, 

Hawthorne,  NJ  

11/08/94 

Griffin,  George  E.,  Walpole,  NH 

11/08  "94 

Heavilin,  Detx)rah  A.,  West 

Hartford,  CT  

11/08/94 

Kallas,  Tiido,  Dallas,  PA 

l1/08.'94 

Malhomme,  Bernard  Emile, 

Kenmare,  ND  

11/09,'94 

Marler,  Mary  E.,  Under,  WY  ... 

11/09/94 

Muir,  Edward  Allen,  Frederick, 

MD 

11/08/94 

Myers,  John  G.,  Wilmington, 

DE  

11/08/94 

Rainey,  Debra  K.,  Wheatland, 

WY  

11/09/94 
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Subject,  city,  stale 

Effective 
date 

Rodgers.  Joseph  L,  Staunton. 

VA  _ 

Sandtef,  Samuet,  Cambiidoft, 

MA 

11/08/94 
11/08/94 

Shenoula.  Medhat  F.,  Fishkill. 

NY 

Snir.  Arye,  Tysons  Comer,  VA  . 
Stinnan,  Jerry.  Sante  Fe,  NM  .. 
Tran,  Sueann,  Springfield.  VA .. 

Vance,  Ricardo.  Bronx,  NY  

Wood,  Jeffrey  A.,  Grand  Rap- 

<te.  VU  _ „ 

11/08/94 
11/08/94 
11/09/94 
11/08/94 
11/08«4 

11/08/94 

Subiect,  city,  state 


Federal/State  Exclusion/Suspension 


Benjamin,  Martha  Key  Scog- 

gins,  Arlington.  TX  „ 

KeUogg.  William  T.,  Summit,  NJ 
Kwon,  Young  Ho.  Woodcliff 
Lake.  NJ 


Default  on  Heai  Loan 


Anderson,  Douglas  W.,  Santa 

Ana,  Ca „ 

Anduiar,  Edward  M.,  McKee 

City,  NJ 

Baldare,  David  R.,  Chicago.  IL 
Bishop,  William  B.  Jr., 

Cattersville,  GA 

Blount,  Ronnie,  Nashville,  TN  . 
Bochniak,  Marie  L,  Thousand 

Oaks.  CA 

Brody.  FrarKee  A.,  Youngs- 
town.  OH  

Buskifk.  Dayna  E.,  Gainesville, 

FL 

Butter.  Charies  E..  Davenport, 

lA 

Christy,  Linda  K..  Liberty,  MO  .. 
Conway.  John  A..  Evansville. 

IN 

Dehn.  OonaJd  C,  Rockford,  IL  . 
Deisie.  Cart,  Santa  6art)ara, 

CA  

Drotar.  Christopher  J.,  Toledo. 

OH 

Dunn,  Karen  S.,  Ferndale,  Ml  .. 
Erkel.  Thomas  R..  BeJIevue. 

WA  ..„ 

Faber,  Robert  H.,  Heber,  AZ  .... 
FifieW.  Fred  W.,  Modesto,  CA  .. 
Frohlich,  Douglas  J..  Chicago, 

IL  .__ _ 

Garrtole,  Jeffrey  G.  Sr.,  San 

Diego,  CA 

Garrity.  Michael  J..  Penn  Yan, 

NY  ...„ 

Gtbbs.  David  P..  Boston,  Ma  .... 
Harvey.  Waldo  E.,  Jr..  Chicago, 

IL  

Hernandez,  Orestes  M.,  Los 

Angeles,  CA _ 

HoJloway.  Milton  G.,  Flint,  Ml  ... 
Jordan.  Jeffrey  E.,  Kearney. 

MO  

Kaplaa  David  8.,  Chelsea.  MA 

Kay,  John  F.,  Westland,  Ml 

Kosak,  Jerome  Edward,  Fair- 

fiekl,  CA  „ 

Lee.  Jeffrey  K..  Dearborn.  Ml  ... 
Li.  Patrick  P..  San  Gabriel.  CA  . 


11/08/94 
11/08«4 

11/08/94 


11/09/94 

11/08/94 
11/08/94 

1 1/08/94 ' 
11/08/94 


11/08/94 
11/08/94 

11/08«4 
11 /08m 

11/09/94 

11/08/94 
11/08/94 

11/09/94 
11/09/94 
11/09/94 

11/08/94 

11/09/94 

11/08/94 
11/08/94 

11/08/94  I 

11/09/94 
11/08/94 

11/08/94 
11/08/94 
11/08/94 

11/09/94  i 

11/08/94 

11/09/94 


Lislon.  Lawrence  E..  Blooming- 
ton,  IL „_ 

Lyons,  Katfwyn  R.,  Raleigh,  NC 

Mackey,  Oliver  G.,  Flushing, 

;      NY  „ 

'  Martin,  Steven  Alfred. 

Petaluma,  CA „„ „.. 

Mays-Good.  Kalhryn  M.. 
'     Reseda.  CA 

McCune,  Thornas  Scott,  Cleve- 
land, OH  _ 

McKinney,  Laurence  T..  Hilo. 
HI 

Migdalewicz,  Alan  L.  Ferndale. 
Ml  

Renault.  Mark  D.,  Culver  City, 
CA 

Pope,  David  K.,  Downey,  CA  ... 

Rk»,  David.  Tucson,  AZ  

Rima,  Russell  A..  Phoenix,  AZ  . 

Rodriguez.  Jesus  A..  El  Paso. 
TX 

Rowe,  Roger  L..  Longview,  TX 

Sackett,  F.  Maurice.  Badlands, 
CA  

Seymour,  Gary  S.,  NewtHjrgh, 
NY  

Simanonok,  John  P..  West- 
minster, CA  

Spadafora,  Michael  P..  Cin- 
cinnati, OH  

Swope.  Kari  A.,  Ro«a.  MO  

Thiel,  Margaret  A.,  Cape  Coral, 
FL  : 

Vergote,  Steven  L,  Warren,  Ml 

Wesfermeyer,  Scott  A.,  Gaines- 
ville, GA 

Williams,  Pamela  C,  Antioch. 
TN 

Young.  Larry  N.,  Mesa.  AZ 

Ziptel.  Anthony  R..  Republic 
WA 


Effective 
date 


ll/Oa'94 
•11/08/94 

11/08/94 

11/09/94 

11/9/94 

11/08/94 

11/09/94 

11/08/94 

11/09/94 
11/09/94 
11/09/94 
11/09/94 

11/08/94 
11/08/94 

11/09/94 

11/08/94 

11/09/94 

11/08/94 
11/08/94 

11/08/94 
11/08/94 

11/08/94 

11/08/94 
11/09/94 

11/09/94 


Dated:  November  9, 1994. 
James  F.  Patton. 

Director.  Health  Care  Administrative 
Sanctions.  Office  of  Civil  Fraud  and 
Administrative  Adjudication. 
(PR  Doc.  94-28738  Filed  11-21-94;  8:45  am) 

BILUNG  CODE  41S0-04-P 


Public  Health  Service 

Administration  of  National  Awards 
Programs 

AGENCY:  The  President's  Council  on 
Physical  Fitness  and  Sports,  PHS. 
DHHS. 

ACTION:  Notice  of  Opportunity  to 
Administer  Awards  Program. 


SUMMARY:  The  Presidents  Council  on 
Physical  Fitness  and  Sports  ("PCPFS") 
seeks  an  organization  capable  of 
administering  a  series  of  financially  self- 
sustaining  PCPFS  awards,  recognitions 
and  activities. 

DATES:  To  receive  consideration,  all 
proposals  must  be  received  by  the  close 


of  business  December  30. 1994,  by 
Christine  Spain,  Director  of  Research, 
Planning  and  Special  Projects.  PCPFS  at 
the  address  set  out  below.  Proposals 
will  meet  the  deadline  if  they  are  either 
(13  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Hand  delivered 
requests  must  be  received  by  5:00  pm, 
December  30. 1994.  Proposals  that  are 
received  after  the  deadline  date  will  be 
returned  to  the  sender. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Spain,  Director  of  Research, 
Planning  and  Special  Projects, 
President's  Council  on  Physical  Fitness 
and  Sports,  Suite  250.  701  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20004, 
(202) 272-3425. 

SUPPLEMENTARY  INFOIWUTION:  The 
PCPFS  seeks  an  organization  capable  of 
administering  a  series  of  financially  self 
sustaining  PCPFS  awards  which 
presently  include  the  "President's 
Challenge",  the  "State  Champion 
Award"  and  the  "National  Physical 
Fitness  Demonstration  Center  Award." 

1.  The  President's  Challenge  Physical 
Fitness  Awards  Program 

This  program  recognizes  students 
physical  fitness  achievement,  ages  6-17, 
on  five  fitness  test  items. 

(a)  Students  scoring  at  the  85th 
percentile  or  above  (based  on  national 
norms)  on  all  test  items  are  eligible  for 
the  Presidential  Physical  Fitness  Award 
and  receive  a  Presidential  certificate  and 
emblem. 

(b)  The  National  Physical  Fitness 
Award  is  available  for  boys  and  girls 
who  score  at  the  50th  percentile  or 
above  on  the  five  test  items  and  consists 
of  an  emblem  and/or  a  certificate  of 
recognition. 

(c)  The  Participant  Physical  Fitness 
Award  (PPFA)  recognizes  boys  and  girls 

■  who  attempt  all  five  test  items  on  the 
"President's  Challenge"  fitness  test  but 
whose  scores  fall  below  the  50th 
percentile  on  one  or  more  of  them. 
Students  earn  an  embroidered 
Participant  emblem  and/or  a  certificate 
of  recognition  for  their 
accomplishments. 

2.  The  State  Champion  Award 

This  award  is  granted  to  three  schools 
in  each  state  which  qualify  the  highest 
percentage  of  eligible  students  for  the 
Presidential  Physical  Fitness  Award. 
Schools  receive  a  certificate  of 
recognition,  and  each  student  in  the 
school  who  received  the  Presidential 
Physical  Fitness  Award  receives  a  State 
Champion  emblem. 


3.  jT/ie  National  Physical  Fitness 
Demonstration  Centers 

This  award  focuses  attention  on 
individual  schools,  recognized  by  State 
Departments  of  Education,  which  have 
outstanding  programs  of  physical 
education  that  contribute  to  students' 
physical  fitness.  Each  Demonstration 
Center  receives  a  certificate  and  a 
pennant  distributed  by  the  State 
Director. 

Organizations  (schools,  youth  and 
community  groups,  etc.)  which 
participate  in  the  PCPFS  awards 
programs  purchase  the  award  and 
recognition  materials  directly  from  the 
administering  organization. 

The  organization  shall  furnish  the 
necessary  personnel,  materials,  services 
and  facilities  to  administer  the  PCPFS 
awards,  recognitions  and  activities 
including  purchase  and/or  production 
of  all  award  materials;  distribution  of 
award  materials;  promotion;  statistical 
evaluations  of  programs;  quarterly  and 
annual  budget  and  demographic  reports; 
and  other  administrative  duties  as  will 
be  determined  in  a  Memorandum  of 
Agreement  and  an  annual  plan.  The 
organization  will  be  expected  to  provide 
input  regarding  new  activities  or 
initiatives  to  support  the  program, 
recommendations  to  improve  program 
usage  and  promotion.  The  organization 
also  will  work  with  the  PCPFS  to 
consider  other  recognitions  bearing  the 
President's  Council  on  Physical  Fitness 
and  Sports  and/or  Presidential 
insignias. 

Organizations  interested  in 
administering  the  programs  should 
submit  pertinent  qualification 
information  for  evaluation  purposes  on 
each  of  the  following  areas:  (1) 
Experience  in  administering  national 
awards  programs;  (2)  Discussion  of 
specific  work  previously  performed  or 
currently  being  performed  with 
particular  emjAasis  on  those  projects 
dealing  with  physical  fitness,  sports  or 
other  physical  activities  of  a  similar 
nature,  with  emphasis  on  work  with 
schools  and  organizations  on  a  national 
basis;  (3)  Persormel:  name,  professional 
quahfications  and  specific  experience  of 
key  personnel  who  would  be  available 
to  work  on  these  projects;  (4)  Facilities: 
availability  and  description  of  facilities 
required  to  administer  the  program  as 
well  as  computer  based 
telecommunication  resources;  (5) 
Collection  Experience:  discussion  of 
experience  in  developing  an  annual 
budget  and  collecting  and  managing 
monies  from  organizations  or 
individuals;  (6)  Proposed  plan  for 
managing  the  President's  Council  on- 
Physical  Fitness  and  Sports  awards 


programs,  including  such  financial 
aspects  as  cost  of  award  materials, 
promotion,  distribution  and  program 
management. 

The  organization  will  be  selected  by 
the  PCPFS  based  on  its  qualifications 
and  capability  to  administer  a  program 
of  this  nature. 

Dated:  November  16, 1994. 
Sandra  Perlmutter, 

Executive  Director.  President's  Council  on 

Physical  Fitness  and  Sports. 

[FR  Doc.  94-28723  Filed  11-21-94;  8:45  am] 

BILUNG  CODE  4160-17-M 


JMI 


Social  Security  Administration  (SSA) 

Privacy  Act  of  1974;  Computer 
Matching  Program  (SS A/Department  of 
Veteran  Affairs  C&P) 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  Computer  Matching 

Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget.  The 
matching  program  will  be  effective  as 
indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-5138,  or  writing  to  the 
Associate  Commissioner  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore.  MD  21235.  All  comments 
received  will  b»  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  showTi  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508),  further 
amended  the  Privacy  Act  regarding 
protections  for  such  individuals.  The 
Privacy  Act,  as  amended,  regulates  the 


use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal, 
State,  or  local  government  records.  It 
•requires  Federal  agencies  involved  in 
computer  matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements. 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  the 
Office  of  Management  and  Budget; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We' have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act.  as  amended. 

Dated:  November  3. 1994. 
Shirley  S.  Chater 
Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Department  of  Veteran  A£Fairs  (VA) 
With  Social  Security  Administration       i 
(SSA)  j 

A.  Participating  Agencies  I 
SSA  and  VA.    ' 

B.  Purpose  of  the  Matching  Program 

To  identify  Supplemental  Security 
Income  (SSI)  recipients  who  receive  VA 
benefits  and  to  update  their  records 
(SSR)  for  unearned  income. 

C.  Authority  for  Conducting  the 
Matching  Programs 

Section  1631(f)  of  the  Social  Security 
Act. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

The  VA  will  provide  SSA  with 
magnetic  tapes  containing 
compensation  and  pajTnent  (C  &  P)  data 
from  its  system  of  records  entitled  C  & 
P,  Educational  and  Rehabilitation 
records.  SSA  will  then  match  the  VA 
data  with  SSI  pa\-ment  information 
maintained  in  the  SSI  Record,  HHS/ 
SSA/OSR,  09-60-0103  system  of 
records. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
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Integrity  Boards  of  both  agencies,  is  sent 
to  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  (or  later 
if  OMB  objects  to  some  or  all  of  the 
agreement),  or  30  days  after  publication 
of  this  notice  in  the  Federal  Register, 
whichever  date  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

IFR  Doc.  94-28718  Filed  11-21-94.  845  ami 
BILLING  CODE  4190-2»-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Section  4(e)  Conditions  for  the  Kerr 
Hydroelectric  Project;  Montana 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  Availability;  Request 
for  Comment. 

SUMMARY:  The  Department  of  the 
Interior,  in  compliance  with  the  terms  of 
the  Kerr  Hydroelectric  Project  license. 
The  Montana  Power  Company,  32  FERC 
T  61 ,070  (1985),  announces  the 
availability  of  its  proposed  Section  4(e) 
conditions  for  public  review  and 
comment.  Pursuant  to  the  Federal 
Power  Act,  16  U.S.C.  797(e).  the 
proposed  conditions  provide  for  the 
adequate  protection  and  utilization  of 
the  Flathead  Indian  Reservation  and  the 
Fish  and  Wildlife  Ser\'ice  administered 
Flathead  Waterfowl  Production  Area. 
DATES:  Written  comments  regarding  the 
Secretary's  proposed  Section  4(e) 
conditions  will  be  accepted  until  close 
of  business  on  or  before  December  22, 
1994.  All  comments  received  will  be 
considered  in  the  preparation  of  the 
Secretarj's  final  Section  4(e)  conditions 
for  the  Kerr  Hydroelectric  Project. 
ADDRESSES:  Comments  should  be  sent  to 
Anne  Crichton,  Department  of  the 
Interior,  Office  of  the  Solicitor,  1849  C 
Street,  NW.,  Mail  Stop  6456, 
Washington,  DC  20240 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Schneider,  Department  of  the 
Interior,  Office  of  the  Solicitor,  1849  C 
Street,  NW..  Mail  Stop  6456, 
Washington.  DC  20240.  202-208-6967. 
SUPPLEMENTARY  INFORMATION:  The  Kerr 
Hydroelectric  Project  ("Project")  is 
located  on  the  Flaihead  Indian 
Reservation,  and  in  Flathead  and  Lake 
Counties,  in  northwestern  Montana.  The 
Kerr  Dam  and  portions  of  the  project 
works,  including  approximately  one 
half  of  the  Project's  reservoir,  are 
located  within  the  exterior  boundary  of 
the  Flathead  Indian  Reservation.  The 


north  half  of  the  Project's  reservoir  is 
located  in  Flathead  and  Lake  Counties. 
At  the  north  shore  of  Flathead  Lake,  a 
portion  of  the  Project  is  located  within 
the  Flathead  Waterfowl  Production 
Area,  which  is  owned  and  administered 
by  the  Fish  and  Wildlife  Service  as  part 
of  the  National  Wildlife  Refuge  System. 

On  July  17, 1985.  as  the  result  of  a 
negotiated  settlement,  the  Federal 
Energy  Regulatory  Commission 
("Commission")  issued  a  new  50-year 
operating  license  for  the  Kerr  Project, 
jointly  to  the  Montana  Power  Company 
and  the  Confederated  Salish  and 
Kootenai  Tribes  as  co-licensees.  The 
Montana  Power  Company.  32  FERC 
^61,070  (1985).  The  specific  terms  of 
the  license  provide,  inter  alia,  that 

ITjhe  Secrptary  [of  the  Interior]  shall  be 
allowed  *  *  *  to  impose  such  reasonable 
license  conditions  with  respect  to  fish  [and 
wilfilifej  and  related  environmental  concerns 
as  the  Secretary  would  be  empowered  under 
Section  4(e)  lof  the  Federal  Power  Ai  il  to 
require  *   *   *.' 

Articles  45(b)  and  46(c). 

The  Kerr  Project  license  requires  that 
the  Secretary  provide  for  "notice  and 
opj)ortunity  for  hearing"  in  the 
formulation  of  the  §4(e)  conditions  for 
the  Kerr  Project.  Id.  Consistent  with  the 
terms  of  the  Kerr  Project  license,  the 
Secretary  is  providing  interested  parties 
with  notice  and  an  opportunity  to 
comment  on  the  proposed  Section  4(e) 
conditions. 

The  proposed  conditions  for  the 
Flathead  Indian  Reservation  provide  for 
the  imposition  of  a  base  load 
operational  scenario  at  the  Kerr  Project. 
This  operational  scenario  precludes  the 
use  of  Kerr  Dam  as  a  load  regulating  or   • 
peak  power  generation  facility,  and 
requires  minimum  flows,  certain 
restrictions  on  flow  fluctuations 
(ramping  rates),  and  a  two  year  ramping 
rate  study.  In  addition,  the  proposed 
conditions  provide  for  non-operational 
measures  designed  to  protrect  and 
provide  for  adequate  utilization  of  the 
Flathead  Indian  Reservation  in 
conjunction  with  operational  measures. 


'  Section  4(el  of  the  Federal  Power  Aci  (FP.M 
authorizes  the  Commission  to  issue  hcenses  for 
hydroelectric  projects  "upon  any  part  of  the  public 
lands  and  reservations  of  the  United  States."  FPA 
Section  4(e),  16  U.S.C.  797(e)  (1988  ft  Supp.  1992). 
.Such  licenses  "shall  be  subject  to  and  contain  such 
conditions  as  the  Secretary  of  the  department  under 
whose  supen'ision  such  reservation  falls  shall  deem 
necessary  for  the  adequate  protection  and 
utilization  of  such  reservation."  Id  (emphasis 
added).  The  mandatory  language  of  Section  4ie) 
requires  the  Commission  to  accept,  without 
modification.  Secretarial  conditions  reasonably 
related  to  the  protection  and  adequate  utilization  of 
the  reservation  and  its  purposes,  and  which  are 
supported  by  sul>stantial  evidence.  See  Escondido 
Mutual  Water  Co.  v.  i43  folia  Band  of  Mission 
Indians.  466  U.S.  765,  777.  n.  18.  778  (1983). 


The  non-operational  measures  include 
the  development  of  a  Fish  and  Wildlife 
Implementation  Strategy,  development 
of  an  operational  rule  curve,  habitat 
acquisition,  habitat  development, 
fishery  supplementation  and 
reintroduction,  development  of 
recreational  resources,  and  the 
identification  and  protection  of  cultural 
resources  on  the  Flathead  Indian 
Reservation.  The  proposed  conditions 
for  the  Flathead  VVPA  provide  for  the 
imposition  of  erosion  control  on  the 
north  shore  of  Flathead  Lake  and  the 
upper  Flathead  River,  island  restoration, 
and  habitat  acquisition  and 
development.  The  costs  of  all  measures 
will  be  borne  by  the  project  licensees. 

The  proposed  conditions  are  available 
for  review  at  the  Department  of  the 
Interior.  1849  C  Street.  NW.. 
Washington.  DC  in  room  6443.  Copies  of 
the  proposed  Section  4(e)  conditions  are 
being  sent  to  all  individuals,  agencies 
and  organizations  on  the  Commission  s 
service  list  for  the  Kerr  Project,  and  to 
those  who  have  otherwise  requested  to 
be  included  on  the  Secretary's  Kerr 
Project  Section  4(e)  mailing  list.  The 
document  will  be  mailed  to  all 
interested  parties  requesting  copies.  The 
Secretary's  final  conditions  will  be 
informed  by  evidence  and  comments 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  November  16. 1994. 
Willie  R.  Taylor, 

Acting  Director.  Office  ofEnvironrr.entol 
Policy  and  Compliance. 
IFR  Doc.  94-28737  Filed  11-21-94;  8:45  ami 
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Bureau  of  Land  Management 
[OR-120-0&-6350-0O-G5-O18;  5-00151] 

Resource  Management  Plans,  etc.: 
Coos  Bay  District,  OR 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability  of 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement 
for  the  Coos  Bay  District,  Coos  Bay. 
Oregon. 

SUMMARY:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969.  section  202(fl  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  and  43  CFR  part  1610.  a 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement 
(PRMP/FEIS)  has  been  prepared  for  the 
Coos  Bay  District.  Oregon.  The  PRMP/ 
FEIS  describes  and  analyzes  future 
options  for  managing  approximately 
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329.700  acres  of  mostly  forested  public 
land  and  12,150  acres  of  non-federal 
surface  ownership  with  federal  mineral 
estate  administered  by  the  Bureau  of 
Land  Management  in  Coos,  Curry, 
Douglas,  and  Lane  counties  in 
southwestern  Oregon. 
DATES:  There  will  be  a  30-day  comment/ 
protest  period  beginning  when  the 
Environmental  Protection  Agency 
publishes  its  Notice  of  Availability  in 
the  Federal  Register,  anticipated  to  be 
November  18,  1994.  Anyone  can 
comment  on  the  PRMP/FEIS  but  only 
those  persons  or  organizations  who 
participated  in  the  planning  process 
leading  to  this  PRMP/FEIS  may  protest. 
Protests  must  be  postmarked  wi&in  the 
30-day  comment/protest  period. 

A  protesting  party  may  raise  only 
those  issues  which  were  submitted  for 
the  record  during  the  planing  process. 
Protests  of  proposed  plan  elements  that 
merely  adopt  decisions  made  in  the 
Record  of  Decision  for  Amendments  to 
Forest  Ser\uce  and  Bureau  of  Land 
Management  Planning  documents 
Within  the  Range  of  the  Northern 
Spotted  Owl  (SEIS  ROD)  will  be 
dismissed  as  the  Director  has  no 
authority  to  overrule  those  decisions. 
Details  of  the  protest  process  can  be 
found  in  the  PRMP/FEIS. 
ADDRESSES:  Copies  of  the  PRMP/FEIS 
and  a  summary  of  it  may  be  obtained 
from  the  Coos  Bay  District  Office. 
Copies  will  be  aveulable  for  public 
reading  and  review  at  the  public 
libraries  in  Brookings,  Gold  Beach, 
Bandon.  Myrtle  Point.  Coquille,  Coos 
Bay,  North  Bend,  Reedsport,  and 
Powers,  all  government  document 
depository  libraries,  and  at  the 
following  BLM  locations: 
Office  of  External  Affairs,  Main  Interior 

Building,  room  5647, 1849  C  Streets. 

NW..  Washington.  DC  20240. 
Public  Room.  Oregon  State  Office  1515 

SW.  Fifth  Avenue.  Portland,  Oregon 

97201. 

Public  Room,  Coos  Bay  District  Office, 
1  wo  Airport  Lane,  North  Bend,  Oregon 
974  59. 

All  other  BLM  offices  in  western 
Oregon 

Background  information  and  maps 
used  in  developing  the  PRMP/FEIS  are 
available  at  the  Coos  Bay  District  Office. 

Open  houses  with  opportunity  to 
discuss  the  PRMP/FEIS  will  be  held  at 


the  Coos  Bay  District  Office.  The  dates, 
times,  and  locations  of  all  open  house 
meetings  will  be  announced  in  a 
separate  mailer  as  well  as  in  the  local 
media. 

Comments  should  be  sent  to:  District 
Manager,  Bureau  of  Land  Management, 
Coos  Bay  District  Office,  1300  Airport 
Lane,  North  Bend,  Oregon  97459. 

Protests  should  be  sent  to:  Director 
(760),  Bureau  of  Land  Management, 
Chief,  Planning  and  Environmental 
Coordination,  Bureau  of  Land 
Management,  1849  "C"  Street,  NW., 
Washington,  DC  20240. 

At  the  end  of  the  30-day  comment/ 
protest  period,  the  BLM  may  issue  a 
Record  of  Decision  approving 
implementation  of  any  portion  of 
proposed  plan  not  under  protest. 
Approval  will  be  withheld  on  any 
portion  of  the  plan  under  protest,  until 
the  protest  has  been  resolved. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Gunther,  RMP  Team  Leader.  Coos  Bay 
District  Office;  phone  (503)  756-0100. 
SUPPLEMENTARY  INFORMATION:  Public 
participation  has  occurred  throughout 
the  RMP  process.  A  Notice  of  Intent  was 
filed  in  the  Federal  Register  on  August 
28.1986  (Volume  51.  number  167,  page 
30718).  Since  that  time,  numerous 
public  meetings,  mailings,  and  briefings 
were  conducted  to  solicit  comments  and 
ideas.  The  Draft  RMP/EIS  was  available 
for  public  review  and  comment  from 
August  21. 1992  to  December  21.  1992. 
Written  con[iments  were  received  from 
agencies,  organizations,  and 
individuals.  Oral  comments  were  also 
received  at  public  meetings  held  in 
North  Bend.  Reedsport,  and  Gold  Beach 
Oregon.  All  comments  presented 
throughout  the  pr(x:ess  have  been 
considered  in  preparation  of  the  PRMP/ 
FEIS. 

The  PRMP/FEIS  describes  and 
analyzes  seven  alternatives  to  resolve 
the  following  issues:  (1)  Timber 
production  practices;  (2)  Old-growth 
forests  and  habitat  diversity;  (3) 
Threatened  and  Endangered  and  other 
special  status  species  habitat  (including 
habitat  for  the  northern  spotted  owl);  (4) 
Special  areas;  (5)  Visual  resources;  (6) 
Stream/rip)arian/ water  quality;  (7) 
Recreation  resources;  (8)  Wild  and 
scenic  rivers;  (9)  Land  tenure;  and  (10) 
Rural  interface  areas.  The  issues  are 


analyzed  in  seven  distinct  alternatives, 
with  each  alternative  representing  a 
complete  management  plan  for  the 
district. 

The  Proposed  Resource  Management 
Plan  responds  to  the  need  for  a  healthy 
forest  ecosystem  with  habitat  that  will 
support  populations  of  native  species 
(particularly  those  associated  with  late- 
successional  and  old -growth  forests).  It 
also  responds  to  the  need  for  a 
sustainable  supply  of  timber  and  other 
forest  products  that  will  help  maintain 
the  stability  of  local  and  regional 
economies,  and  contribute  valuable 
resources  to  the  national  economy,  on  a 
predictable  and  long-term  basis.  BLM- 
administered  lands  are  primarily 
allocated  to  Riparian  Reserves,  Late- 
Successional  Reser\'es,  General  Forest 
Management  Areas,  and  Connectivity/ 
Diversity  Blocks.  An  Aquatic 
Conservation  Strategy  would  be  applied 
to  all  lands  and  waters  under  BLM 
jurisdiction. 

Approximately  61.900  acres  would  be 
managed  for  timber  production.  The 
annual  probable  sale  quantity  would  be 
5.3  million  cubic  feet  (32.1  million 
board  feet).  To  contribute  to  biological 
diversity,  standing  trees,  snags,  and 
down,  dead  woody  material  would  be 
retained. 

Management  would  provide  for  a 
wide  variety  of  recreation  opportunities, 
with  particular  emphasis  on 
enhancement  of  opportunities  for 
dispersed  recreational  use. 

Approximately  184  miles  of  river 
found  eligible  for  designation  and 
studied  by  BLM  would  be  found  not 
suitable  for  designation. 

Most  BLM-administered  lands  would 
remain  available  for  mineral  leasing  and 
location  of  mining  claims,  but  1 .600 
acres  would  be  closed  to  leasing  for  oil 
and  gas  and  geothermal  resources,  and 
12.500  acres  would  be  closed  to  location 
of  claims. 

The  PRMP/FEIS  proposes 
continuation  of  designation  of  one  Area 
of  Critical  Environmental  Concern 
(ACEC),  one  Research  Natural  Area 
(RNA),  and  designation  of  nine  new 
ACECs.  The  Proposed  RMP  would 
designate  or  redesignate  the  following 
ACECs  and  RN.\  with  the  noted 
restrictions. 


Area  name 


Cherry  Creek  RNA/ACEC 

New  River  ACEC  

Was^en  Creek  ACEC  

North  Spit  ACEC 

North  Fork  Coquille  River  ACEC 


Approx. 

Vei 

acres 

570 

NC 

860 

NA 

3,440 

R 

580 

NA 

290 

P 

Veg.  harv. 


OHV  use 


NC 

R 

R 

R 

R 


Min.  loc. 


NC 
P 
P 
P 

P 


Min.  lease 


NC 

P 

R 

P 

R 


RAW 


NC 

P 

P 

P 

P 
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Area  name 


Tioga  Creek  ACEC  , 

China  WaM  ACEC 

North  Fork  Hunter  Creek  ACEC  

Hunter  Creek  Bog  ACEC 

North  Fork  Chetco  River  ACEC 

Upper  Rock  Creek  ACEC  

NC  «  No  Change  from  existing  situation. 
P  ■  Use  is  prohibited. 
R  >  Use  is  allowed  but  with  restrKtions. 
NA  «  Use  IS  not  applicable  to  this  area. 


Approx. 
acres 


40 

240 

1.730 

570 

600 

460 


Veg.  harv. 


OHVuse 


Min.  kx:. 


Min.  lease 


aw 


There  were  no  potential  ACEC  areas 
identified  that  met  the  Bureau  ACEC 
criteria  of  relevance  and  importance  that 
are  not  included  in  whole  or  in  part  in 
the  PRMP/FEIS  described  above. 

This  Notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
ACECs  and  the  requirements  of  the  final 
revised  Department  of  the  Interior — 
Department  of  Agriculture  Guidelines 
for  Eligibility,  Classification,  and 
Management  of  Rivers  (FR  Vol.  47,  No. 
173.  pg.  39454). 

Dated  November  9, 1994. 
Mel  Chase 
District  Manager 

IFR  Doc.  94-28784  Filed  11-21-94,  8:45  am) 
BILLINO  CODE  4310-33-P 


Bureau  of  Reclamation 

[DES  94-46] 

Cachuma  Project  Contract  Renewal, 
Santa  Bartiara  County,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  availability  and  notice 
of  public  hearings  on  the  Draft 
Environmental  Impact  Statement/Draft 
Environmental  Impact  Report  (DEIS/ 
DEIR). 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended)  and  the  California 
Environmental  Quality  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation), 
the  Cachuma  Project  Authority 
(Authority)  and  the  Santa  Barbara 
County  Water  Agency  (Agency)  as  lead 
agencies  have  prepared  a  joint  DEIS/ 
DEIR  for  the  Cachuma  Project  contract 
renewal.  The  proposed  action  of  the 
lead  agencies  is  the  continuation  of  the 
member  units'  entitlement  to  water  from 
the  Cachuma  Project  by  means  of  a 
renewed  water  service  or  repayment 
contract.  The  proposed  action  exercises 
the  provisions  of  several  federal  laws  as 
applicable  to  Reclamation.  Public 
hearings  will  be  held  in  three  sessions 
to  receive  written  or  verbal  comments 


on  the  DEIS/DEIR  ft-om  interested 
organizations  and  individuals  on  the 
environmental  impacts  of  the  proposal. 
DATES:  A  60-day  public  review  period 
commences  with  the  publication  of  this 
notice.  Written  comments  on  the  DEIS/ 
DEIR  are  to  be  submitted  to  the  Project 
Coordinator,  Cachuma  Project  Authority 
by  January,  17. 1995. 

Public  hearings  on  the  DEIS/DEIR  will 
be  held  on  the  following  dates  at  the 
locations  indicated: 

•  January  10, 1995,  Santa  Barbara 
County  Administration  Building, 
Planning  Commission  Hearing  Room, 
123  E.  Anapamu  Street,  Santa  Barbara 
CA  93101.  2:00  p.m. 

•  January  10. 1995,  Santa  Barbara 
County  Administration  Building, 
Planning  Commission  Hearing  Room, 
123  E.  Anapamu  Street,  Santa  Barbara 
CA  93101.  7:00  p.m. 

•  January  11. 1995,  City  of  Lompoc 
City  Hall,  Council  Chambers.  100  Civic 
Center  Plaza,  Lompoc  CA  93438.  7:00 
p.m. 

Send  requests  to  speak  at  the  hearings 
to  the  Project  Coordinator,  Cachuma 
Project  Authority. 

ADDRESSES:  Written  comments  on  the 
DEIS/DEIR.  requests  for  copies  of  the 
DEIS/DEIR.  and  requests  to  speak  at  the 
hearings  should  be  addr»ssed  to  Chris 
Dahlstrom,  Project  Coordinator, 
Cachuma  Project  Authority,  3301  Laurel 
Canyon  Road,  Santa  Barbara,  CA  93105- 
2017;  telephone:  (805)  569-1391. 

Copies  of  the  DEIS/DEIR  are  also 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Bureau  of  Reclamation,  Program 
Analysis  Office,  Room  7456, 1849  C 
Street  NW.,  Washington,  DC  20240; 
telephone:  (202)  208-4662. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver  CO  80225;  telephone:  (303)  236- 
6963. 

•  Bureau  of  Reclamation,  Regional 
Director,  Attn:  MP-152  2800  Cottage 
Way,  Sacramento.  CA  95825-1898; 
telephone:  (916)  978-5129. 

•  Bureau  of  Reclamation.  South- 
Central  California  Area  Office,  Attn: 


SCC-412.  2666  N.  Grove  Industrial 
Drive,  Suite  106,  Fresno,  CA  93727- 
1551;  telephone:  (209)  487-5137. 

•  Cachuma  Project  Authority.  3301 
Laurel  Canyon  Road.  Santa  Barbara  CA 
93105-2017,  telephone:  (805)  ,569-1391. 

•  Santa  Barbara  County  Water 
Agency,  123  E.  Anapamu  Street,  Santa 
Barbara  CA  93101-2058;  telephone: 
(805) 568-3542. 

Libraries: 

Copies  will  also  be  available  for 
inspection  at  public  libraries  located  in 
Carpinteria,  Montecito,  Santa  Barbara, 
Goleta,  Santa  Ynez,  Solvang,  Buellton, 
Vandenberg  Village,  Lompoc,  and  Santa 
Maria,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  May,  Program  Manager,  SCC- 
412,  Bureau  of  Reclamation,  2666  N. 
Grove  Industrial  Drive,  Suite  106, 
Fresno  CA  93727-1551,  telephone:  (209) 
487-5137;  or  Mr.  Chris  Dahlstrom, 
Project  Coordinator.  Cachuma  Project 
Authority,  3301  Laurel  Canyon  Road, 
Santa  Barbara  CA  93105-2017, 
telephone:  (805)  569-1391.  or  Mr. 
Robert  Almy,  Santa  Barbara  County 
Water  Agency,  123  E.  Anapamu  Street. 
Santa  Barbara  CA  93101-2058; 
telephone:  (805)  568-3542. 
SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
DEIR  considers  the  effects  of  renewing 
the  Cachuma  Project  Contract  under 
which  water  service  has  been  provided 
to  the  member  units.  The  existing 
Cachuma  Project  Contract  (No.  I75r- 
1802)  was  executed  on  September  12, 
1949,  for  irrigation,  and  municipal  and 
industrial  purposes  under  the 
provisions  of  section  9(c)(2)  and  9(e)  of 
the  1939  Reclamation  Project  Act.  The 
authority  for  contract  renewal  is 
pursuant  to  the  Act  of  July  2, 1956,  70 
Stat.  483,  and  the  Act  of  June  21. 1963, 
77  Stat.  68,  requiring  the  Secretary  of 
the  Interior,  upon  request,  to  renew 
long-term  contracts. 

The  Cachuma  Project  has  been  the 
principal  water  supply  for  the  majority 
of  the  member  units  since  initial 
deliveries  began  in  1955.  These  member 
units  include  the  City  of  Santa  Barbara. 


Goleta  Water  District,  Montecito  Water 
District,  Summerland  Water  District, 
Carpinteria  Coimty  Water  District,  and 
the  Santa  Ynez  River  Water 
Conservation  District,  Improvement 
District  No.  1.  The  original  Cachuma 
Project  Contract  has  a  term  of  40  years, 
and  will  expire  on  May  14, 1995. 

A  preferred  alternative  has  not  yet 
been  identified  for  the  DEIS/DEIR. 
Several  alternatives,  including  the  "no 
action"  alternative,  are  evaluated  in  the 
DEIS/DEIR,  and  also  describe  the 
existing  environment  and 
environmental  consequences  of  contract 
renewal.  They  consider  the  following 
issues:  environmental  improvement  and 
restoration  with  respect  to  biological 
resources,  including  fisheries,  vdldlife, 
and  riparian  vegetation,  surface  water 
hydrology,  ground-water  hydrology, 
flood  control,  water  supply  and 
demand,  water  pricing  and  delivery 
practices,  increased  operational 
efficiency,  increased  conservation, 
conjunctive  use,  water  exchanges  and 
transfers,  recreational  enhancement  and 
land  use  policies,  agriculture, 
socioeconomic  conditions,  cultural 
resources,  and  Indian  Trust  Assets. 
Mitigation  of  impacts,  where  necessary, 
is  also  identified  in  the  document. 

The  Santa  Ynez  Indian  Reservation 
(Reservation),  the  Southern  California 
Area  Office  of  the  Bureau  of  Indian 
Affairs  (BIA),  and  the  Sacramento  Area 
Office  of  the  BIA  have  been  contacted 
by  Reclamation  regarding  Indian  Trust 
Assets  (ITAs)  that  may  be  affected  by 
the  prop'bsed  action.  No  potentially 
affected  ITAs  have  been  identified  by 
the  BIA.  Under  certain  alternatives, 
reduced  ground-water  levels  in  the 
Santa  Ynez  River  Riparian  Basin  could 
affect  streamflow  in  the  Zanja  de  Cota 
Creek,  to  which  the  Reservation  Indians 
have  certain  water  diversion  rights. 

Hearing  Process  Information 

Those  wishing  to  request  in  advance 
a  time  to  make  comments  prior  to  the 
hearing  dates  should  write  or  call  the 
Cachuma  Project  Authority,  Santa 
Barbara,  California.  Requests  should 
indicate  at  which  session  the  speaker 
wishes  to  appear.  Speakers  will  be 
called  upon  to  present  their  comments 
in  the  order  in  which  their  requests 
were  received  by  the  Cachuma  Project 
Authority.  Requests  to  speak  may  also 
be  made  at  eadi  session  and  will  be 
called  after  the  advance  requests.  Oral 
comments  will  be  limited  to  10  minutes 
per  individual. 

Written  comments,  for  inclusion  in 
the  hearing  record,  fi-om  those  unable  to 
attend  the  hearing  or  wishing  to 
supplement  their  oral  presentation 


should  be  received  at  the  Cachuma 
Project  Authority  by  January  12, 1995. 

Note:  If  special  assistance  is  required, 
contact  Chris  Dahlstrom  at  (805)  569-1391. 
Please  notify  Mr.  Dahlstrom  as  far  in  advance 
of  the  hearings  as  possible  and  not  later  than 
January  3, 1995,  to  enable  Cachuma  Project 
Authority  to  secure  the  needed  services.  If  a 
request  cannot  be  honored,  the  requester  will 
be  notified.  A  telephone  device  for  the 
hearing  impaired  (TDD)  is  available  at  (209) 
487-5933. 

Dated:  November  7, 1994. 
Dan  M.  Fults. 
Acting  Regional  Director. 
(FR  Doc.  94-28695  Filed  11-21-94;  8:45  am) 

BILUNG  CODE  431&-e4-P 


Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meeting 

agency:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force.  A  number  of 
subjects  will  be  discussed  during  the 
meeting  including:  the  reauthorization 
of  the  Nonindigenous  Aquatic  Nuisance. 
Prevention  and  Control  Act  of  1990,  the 
Aquatic  Nuisance  Species  Program,  the 
Ruffe  Control  Program,  ballast  water 
management  activities/legislation,  the 
Brown  Tree  Snake  Control  Program,  the 
black  carp  risk  assessment,  the 
Freshwater  Foundation  national 
newsletter  on  aquatic  nuisance  species, 
and  upcoming  events. 
DATES:  The  ANS  Task  Force  wrill  meet 
from  8:00  a.m.  to  4:00  p.m.  on  Friday, 
December  2, 1994. 
ADDRESSES:  The  ANS  Task  Force 
meeting  will  be  held  at  the  U.S.  Fish 
and  Wildlife  Building.  Room  200AB, 
4401  N.  Fsiirfax  Drive,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Troxel,  ANS  Task  Force 
Coordinator,  telephone  (703)  358-1718. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  established  under  the  authority  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (P.L. 
101-646. 104  Stat.  4761,  16  U.S.C.  4701 
et  seq..  November  29, 1990).  Minutes.of 
the  meetings  will  be  maintained  by  the 
Coordinator,  Aquatic  Nuisance  Species 
Task  Force,  Room  840,  4401  N.  Fairfax 
Drive,  Arlington,  Virginia  22203,  and 
will  be  available  for  public  inspection 


during  regular  business  hours,  Monday 
through  Friday  within  30  days  following 
the  meeting: 

Dated:  November  15, 1994. 
Gary  Edwards, 

Assistant  Director.  Fisheries,  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
[FR  Doc.  94-28772  Filed  11-21-94;  8:45  ami 
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National  Park  Service 

Acadia  National  Park,  Bar  Harbor,  ME; 
Acadia  National  Park  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Public  Law  92-463,  86  Stat.  770,  5 
U.S.C.  Ap.  1,  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday, 
December  12, 1994. 

The  Commission  was  established 
pursuant  to  PubUc  Law  99-420,  Sec. 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  park 
headquarters,  Acadia  National  Park,  Rt; 
233.  Bar  Harbor.  Maine,  at  1:00  p.m.  to 
consider  the  following  agenda: 

1.  Review  and  approval  of  minutes 
from  the  meeting  held  June  20. 1994. 

2.  Report  of  the  Conservation 
Easement  Subcommittee. 

A.  Proposed  conservation  easement 
on  Long  Island,  Blue  Hill,  Maine 

3.  Report  of  the  Acquisition 
Subcommittee. 

4.  Superintendent's  report. 

5.  Public  comments. 

6.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609. 
tel:  (207)  288-3338. 

Dated;  November  15, 1994. 
Robert  Mcintosh, 

Acting  Regional  Director. 

[FR  Doc.  94-28719  Filed  11-21-94;  8:45  ami 
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Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission  Notice  of 
Meeting 

Notice  is  hereby  given  in  accoFdance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  at  7:30  p.m. 
(PST)  on  Wednesday.  December  7. 1994 
at  GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco,  California  to  hear 
presentations  on  issues  related  to 
management  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
betwecii  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  iMarin,  San  Francisco 
and  San  Mateo  Counties.  Members  of 
the  Commission  are  as  follows: 
Mr.  Richai-d  Bartke,  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Mr.  Michael  Alexander 
Ms.  Sonia  Bolaos 
Dr.  Howard  Cogswell 
Mr.  Jerry  Friedman 
Ms.  Naomi  Gray 
Mr.  Redmond  F.  Keman 
Mr.  Mel  Lane 
Ms.  Yvonne  Lee 
Mr.  Trent  Orr 
Ms.  Lennie  Roberts 
Mr.  Merritt  Robinson 
Mr.  R.  H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  VVaybum 
Mr.  Joseph  Williams 
Ms.  Jacqueline  Young 

The  main  agenda  item  at  this  meeting 
will  be  a  presentation  of  a  status  report 
on  the  proposed  mushroom  collection 
policy  of  the  National  Park  Service  and 
the  Golden  Gate  National  Rcaeation 
Area. 

Also  on  the  agenda  will  be  an  armual 
report  to  the  Advisory  Commission  from 
the  Golden  Gate  National  Park 
Association  and  a  swearing-in  of  newly 
appointed  advisory  commissioners. 

The  meeting  will  also  contain  a 
Superintendent's  Report  from  GGNRA 
Superintendent  Brian  O'Neill. 

"This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  December  30. 1994. 


For  copies  of  the  minutes  contact  the 
OfGce  of  the  Staff  Assistant,  Gold^i 
Gate  National  Recreation  Area.  Building 
201,  Fort  Mason,  San  Francisco, 
California  94123. 

Defed:  November  15. 1994. 
Patricia  L.  Neubacher. 
Associate  Regiona]  Director  for 
Administration,  Waatam  Region. 

[FR  Doc.  94-28791  Filed  11-21-94;  8:45  am] 
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Sudbury,  Assabet  and  Concord  Rivers 
Wild  and  ScerUc  Study; 
Massachusetts;  Sudbury,  Assat)et  and 
Concord  Rivers  Study  Committee; 
Notice  Of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-163,  86  Stat.  770,  5 
U.S.C.  App.  1  section  10),  that  there  will 
be  a  meeting  of  the  Sudbury,  Assabet 
and  Concord  Rivers  Study  Committee 
on  Thursday,  December  1, 1994. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
Section  5(a)(110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m., 
Thursday,  December  1, 1994,  at  the 
Lincoln  Tovra  Hall,  Lincoln,  MA. 
Driving  Directions:  Lincoln  Town  Hall 
is  located  on  the  south  side  of  Lincoln 
Rd.,  approximately  0.2  miles  from  the  5- 
way  intersection  of  Bedford,  Trapelo. 
Weston,  Lincoln,  and  Sandy  Pond 
Roads.  From  Rte.  2,  take  Bedford  Rd. 
south  to  the  5-way  intersection.  Town 
Hall  is  straight  ahead  on  the  left.  From 
Rte.  117,  take  Tower  or  Lincoln  Rd. 
north.  Town  Hall  is  on  the  right,  just 
past  the  Post  Office. 

The  agenda  is  as  follows: 

1.  Welcome  and  introductions,  approval 

of  minutes  from  11/09/94  meeting 

2.  Brief  questions  and  comments  from 

public 

3.  Report:  Town  Meeting  Outreach 

Strategy 

4.  Management  Plan:  Discussion 

5.  Issues  of  local  concern 

6.  Opportunity  for  public  questions  and 

comments 

7.  Other  Business — Next  meeting  dates 

and  locations 


8.  Ad)oununent 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
during  the  business  meeting  or  file 
written  statements.  Further  information 
concerning  the  meeting  may  bo  obtained 
from  Cassie  Thomas,  Planner,  National 
Park  Service,  15  State  Street,  Boston, 
MA  02109  or  call  (617)  223-5014. 

Dated:  November  15, 1994. 
Robert  Mclnlosh. 
Acting  Regiona!  Director. 
(FR  Doc.  94-28720  Filed  11-21-94.  8:45  amj 
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National  Register  of  Historic  Place; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  12, 1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  PO  Box  37127. 
Washington.  DC  20013-7127.  Written 
comments  should  be  submitted  by 
December  7, 1994. 
Carol  D.  Shull. 

Chief  of  Registration,  National  Register. 
ARKANSAS 
Desiia  Counlj 

Watts.  Dr.  J.D..  House,  205  W.  Choctaw, 
Dumas,  94001460 

Fauliaier  County 

Solomon  Grove  Smith — Wug/ies  Building 
(Public  Schools  in  the  Ozarks  MPS).  S  of 
Co.  Rd.  29,  Twin  Groves,  94001461 

Hempstead  County 

Ruggles.  Nesburt  T.,  House,  AR  32  E  side,  SE 
of  Shover  springs,  Shover  Springs  vicinity. 
9400146,3 

Little  River  County 

.Veiv  Rocky  Comfort  Jail,  Jet.  of  Third  and 
Schuman  Sts.,  SE  comer,  Foreman, 
94001465 

Lonoke  Ciranty 

Eagle,  Joe  P.,  and  DR.  Boone  Building 
(Thompson.  Charles  L,  Design  Collection 
77?;,  105-107  W.  Front  St.,  Lonoke. 
94001462 

Pulaski  County 

Mayer,  Maxwell  F.,  House.  2016  Battery  St., 

Little  Rock.  94001464 
Veterans  Administration  Hospital.  300  E. 

Roosevelt  Rd..  Little  Rock.  94001466 

CONNECTICUT 
LitcfafieU  County 

Deep  River  Freight  Station,  152  River  St., 
Deep  River,  94001445 


St.  Andrew's  Episcopal  Church,  247  New 
Milford  Tnpk.,  Marbledale  Township, 
Washington,  94001443 

New  London  County 

Hadlyme  Ferry  Historic  District,  150, 151. 
158, 159, 162-1, 162-2  Ferry  Rd.  and  ferry 
slip.  Hadlyme  Township,  Lyme,  94001444 

IDAHO 

Boaner  County 

Lake  Pend  Oreille  Lime  and  Cement  Industry 
Historic  District,  Roughly,  discontiguous 
sites  around  Bayview  and  Lakeview, 
Bayview  vicinity,  94001450 

Custer  County 

Idaho  Rocky  Mountain  Club,  ID  75  S  of 
Stanley,  Stanley  vicinity,  94001451 

Fremont  County 

Sher.vood,  Joseph.  House  and  Store.  ID  87  W 
of  jet.  with  US  20,  Island  Park  vicinity, 
94001452 

IOWA 

Clayton  County 

St.  Olaf  Auditorium.  118  S.  Main  St.,  St.  Olaf, 
94001446 

MICHIGAN 

Cass  County 

Jones.  G.W..  House,  180  W.  Main  St., 
Marcellus,  94001427 

Clare  County 

Clare  Congregational  Church.  110  W.  Fifth 
St.,  Clare,  94001424 

Hoaghton  County 

Hoatson.  Thomas  H..  House,  320  Tamarack 
St.,  Laurium.  94001426 

(aclcson  County 

Paddock — Hubbard  House,  317  Hanover  St., 
Concord,  94001429 

Kalamazoo  County 

Richnan  Hotel  (Kalamazoo  MRA).  345  N. 
Burdick,  Kalamazoo,  94001425 

Monroe  County 

Custer,  George  Armstrong.  Equestrian 
Monument..  Jet.  of  Elm  Ave.  and  N. 
Mbnroe  St.,  Monroe,  94001430 

Wayne  County 

Beverly  Road  Historic  District,  23-45  Beverly 
Rd.,  Grosse  Pointe  Farms,  94001428 
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NORTH  CAROLINA 
Lincoln  County 

Emanuel  United  Church  of  Christ  (Churches 
and  Church-Related  Cemeteries  in 
Lincolnton  MPS),  329  E.  Main  St., 
Lincolnton,  9400143 

Emmanuel  Luthem  Church  (Churches  and 
Church-Related  Cemeteries  in  Lincolnton 
MPS),  216  S.  Aspen  St.,  Lincolnton, 
94001454 

First  Baptist  Church  (Churches  and  Church- 
Related  Cemeteries  in  Lincolnton  MPS), 
403  E.  Main  St.,  Lincolnton,  94001456 

First  Presbyterian  Church  (Churches  and 
Church-Related  Cemeteries  in  Lincolnton 


MPS),  114  W.  Main  St.,  Lincolnton. 
9400145 

First  United  Methodist  Church  (Churches 
and  Church-Related  Cemeteries  in 
Lincolnton  MPS),  201  E.  Main  St., 
Lincolnton,  94001457 

Methodist  Church  Cemetery  (Churches  and 
Church-Related  Cemeteries  in  Lincolnton 
MPS),  Jet.  of  S.  Aspen  and  W.  Congress 
Sts.,  W  comer,  Lincolnton,  94001458 

Old  White  Church  Cemetery  (Churches  and 
Church-Related  Cemeteries  in  Lincolnton 
MPS),  Jet.  of  S.  Aspen  and  Church  Sts..  E 
comer,  Lincolnton,  94001459 

UTAH 

Box  Elder  County 

Transcontinental  Railroad  Grade.  Roughly, 
from  6  mi  H'  of  Corinne  mnning 
approximately  13  mi.  along  UT  83,  Corinne 
vicinity,  94001423 

VERMONT 

Orange  County 

Ely  Boston  &■  Maine  Railroad  Depot.  US  5  S 
of  jet.  with  VT  113,  Fairlee,  94001448 

Windsor  County 

Hartford  Library.  217  Main  St.,  Hartford, 

94001447 
Marsh.  Carles.  Law  Office.  72  Pleasant  St., 

Woodstock,  94001449 

WASHINGTON 
Cowlitz  County 

Catlin.  Adam,  House,  202  NW.  Second  Ave., 
Kelso,  94001434 

Douglas  County 

Schmidt,  Christian.  House,  391  L  NW., 
Waterville  vicinity,  94001432 

King  County 

Agen.  John  B..  House.  645  137th  St.  NW., 

Seattle,  94001442 
Brandes  House,  2202  212th  Ave.  SE., 

Issaquah,  94001436 
Dunn  Gardens.  13533  Northshire  Rd.  NW., 

Seattle,  94001435 

Pierce  County 

Christ  Episcopal  Church.  210  Fifth  St.,  SW.. 

Puyallup,  94001440 
Tacoma  Narrows  Bridge  (Bridges  and 

Tunnels  MPS).  Over  the  Takoma  Narrows, 

Tacoma,  94001438 

San  Juan  County 

Emmanuel  Episcopal  Church.  Main  St., 

Eastsound  vicinity,  94001431 
Port  Stanley  School,  Port  Stanley  Rd..  Lopez 

Island,  94001437 

Spokane  County 

Schade  Brewery,  E.  528  Trent  Ave.,  Spokane, 

94001441 
Spokane  Fire  Station  No.  3, 1229  N.  Monroe 

St..  Spokane,  94001439 

Whitman  County 

St.  Boniface  Church,  Convent  and  Rectory, 
206  St  Boniface  St.,  Uniontown  vicinity, 
94001433 

(FR  Doe.  94-28721  Filed  11-21-94;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intetnational  Development ' 

Housing  Guaranty  Program;  Notice  of 
investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  a  loan  to  the 
Government  of  the  Kingdom  of  Morocco 
("Borrower")  as  part  of  USAID's 
development  assistance  program.  The 
proceeds  of  this  loan  will  be  used  to 
enhance  land  development  for  shelter 
projects  for  the  benefit  of  low-income 
families  in  Morocco.  At  this  time,  the 
Borrower  has  authorized  USAIL  to 
request  proposals  from  eligible  lenders 
for  a  loan  under  this  program  of  20 
milHon  U.S.  dollars  (US$20,000,000). 
The  name  and  address  of  the  Borrower's 
representatives  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Kingdom  of  Morocco 

Project  No.:  608-HG-004 — 520,000,000 
Housing  Guaranty  Loan  No.:  608-HG- 

005  AOl 
Attention:  Mr.  Thami  El  Barki,  Adjoint 

au  Directeur  du  Tresor  et  de  Finances 

Exterieures,  Ministere  de  Finances 
Mailing  address:  Direction  du  Tresor  et 

des  Finances,  Exterioeures,  Ministere 

de  Finances,  Boulevard  Mohamed  V, 

Rabat,  Morocco 
Telex  No.:  36.860 
Telefax  No.:  212-7-764-950  (preferred 

communication) 
Telephone  No.:  212-7-762-717 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  December  6, 
1994,  12:00  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 
Ms.  Ema  Kerst,  Housing  and  Urban 

Development  Office,  RHO  USAID/ 

Rabat,  Morocco,  c/o  American 

Embassy,  PSC  74,  Box  022,  APO  AE 

09718  (Street  address:  USAID/Rabat. 

137  Avenue  Allal  Ben  Abdellah,  B.P. 

120,  Rabat,  Morocco 
Telex  No.:  3100SM 
Telefax  No.:  212-7-707-930  (preferred 

communication) 
Telephone  No.:  212-7-762-265,  ext. 

2346 
Mr.  David  Grossman/Mr.  Peter  Pimie 
Address:  U.S.  Agency  for  International 

Development,  Office  of  Environment 
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and  Urban  Programs,  G/ENV/UP, 

Room  401,  SA-2.  Washington,  D.C 

20523-0214 
telex  No.:  892703  AID  WSA 
Telefax  No.:  (202)  663-2552  or  (202) 

663-2507  (preferred  communication) 
Telephone  No.:  (202)  663-2530  or  (202) 

663-2547 

For  yojir  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $20  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rates,  and  variable  rates 
with  interest  "caps",  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  7V2%  U.S. 
Treasury  Bond  due  November  15,  2024. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  With  "Cap": 
Offers  should  include  a  maximum  (cap) 
rate  ranging  from  10%  to  12%  per 
annum,  and  are  to  be  based  on  the  six- 
month  British  Bankers  Association 
LIBOR.  The  rate  should  be  adjusted 
weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  any  options 
for  prepayment  and  mention 
prepayment  premiums,  if  any.  and 
specify  the  earliest  date  the  option  can 
be  exercised  without  penalty- 
lb)  Only  in  an  extraordinary  event  to 
assure  compliance  with  statutes  binding 
USAID,  USAID  reser\es  the  right  to 
accelerate  the  loan  (it  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees  and  Pa\-ing  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expenses 
shall  be  payable  at  cloEing  from  the 


proceeds  of  the  loan.  All  fees  should  be 
clearly  specified  in  the  offer. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  bv  the  fiill  faith 
and  credit  of  the  United  Sutes  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  spiedfied  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  ehgible  for  the  USAID  guaranty, 
the  loan  must  be  repayable  in  full  no 
later  than  the  thirtieth  aimiversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
■may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtain  from;  Mr.  Peter  M.  Kimm, 
Director,  Office  of  Environment  and 
Urlian  Programs,  U.S.  Agency  for     . 
International  Development,  Room  401, 
SA-2.  Washington.  D.C.  20523-0214, 
Fax  Nos:  (202)  663-2552  or  663-2507. 
Telephone:  (202)  663-2530. 

Dated:  November  16.  ]9<14. 
Michael  G.  Kitay, 

Assistant  General  Counsel.  Bureau  for  Clobit} 
Programs.  Field  Support  and  Research, 
Agency  for  International  Development. 
|FR  Doc.  94-28740  Filed  11-21-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  383  (Sut>-No.  33)] 

Intrastate  Rail  Rate  Authority— Virginia 

AGENCY:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  recertification. 

SUMMARY:  Pursuant  to  49  U.S.C 
11501(b),  the  Commission  recertifies  the 
State  of  Virginia  to  regulate  intrastate 
rail  rates,  classifications,  rules,  and 
practices  for  a  5-year  period. 
DATES:  Recertification  will  be  effective 
on  December  23, 1994  and  will  expire 
on  December  22, 1999. 
F0«  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Qreen,  (202)  927-5269  or 
Ber>'l  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721) 

Decided:  November  9, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  commissioners 
Sinimons.  Morgan,  and  Owen.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding. 
Vernon  A.  WilHams, 
Secretary. 

|FR  Doc.  94-28815  Filed  11-21-94;  8:45  sm| 
BILLING  CODE  7035-01 -P 

[Docket  No.  AB-290  (Sub-No.  161X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption — 
McDowell  County.  WV 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  verified 
notice  under  49  CFR  Part  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
1.0-miIe  rail  line  between  mileposts  BZ- 
0.0  and  BZ-1 .0  at  Buzzards  Creek 
Junction,  in  McDowell  County,  WV. 

NW  has  certified  that: 

(1)  no  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  any  overhead  traffic  on  the  line 
can  be  rerouted  over  other  lines; 

(3)  no  formal  complaint  filed  by  a  user 
of  rail  sexvice  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and 

(4)  the  requirements  at  49  CFR  1 105.7 
(environmental  report),  49  CFR  1105.8 
(historic  report),  49  CFR  1105.11  and 
1152.50(d)(1)  (notice  to  government 
agencies),  and  49  CFR  1105.12 
(newspaper  publication)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.CC.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  revocation  under  49  U.S.C 
10505(d)  must  be  filed. 

This  exemption  will  be  effective 
Dficember  22, 1994  unless  stayed  or  a 
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statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  statements  of 
intent  to  file  an  OFA  imder  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29 '  must 
be  filed  by  December  2, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  12, 1994.  An 
original  and  10  copies  of  any  such  filing 
must  be  sent  to  the  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  In  addition,  one 
copy  must  be  served  on  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Commission's 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  25, 1994. 
A  copy  of  the  EA  may  be  obtained  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking      ^ 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  9, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IF'R  Doc.  94-28813  Filed  11-21-94;  8:45  ami 
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'  The  Commission  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  parly  or  by  the  Commission  in  its  independent 
investigation)  cannot  be  made  l>efore  the 
exemption's  effective  date.  See  Exemption  ofOut- 
ofSarvice  Rail  Lines.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  date. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

^The  Commission  will  accept  late-filed  trail  use 
requests  SO  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


[Docket  No.  AB-12  (Sub-No.  153X)] 

Southern  Pacific  Transportation 
Company— Abandonment  Exemption— 
in  Angelina  County,  TX 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission  exempts 
fi-om  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Southern  Pacific 
Transportation  Company  of  23.22  miles 
of  rail  line  between  milepost  108.90,  at 
or  near  the  Dolan  rail  station,  and 
milepost  132.12,  at  or  near  the  Dunagan 
rail  station,  in  Angelina  County,  TX, 
subject  to  standard  labor  protective 
conditions,  environmentsil  conditions, 
and  interim  trail  use  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  22. 1994.  Formal  expressions 
of  intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2) '  must  be  filed  by 
December  2, 1994,  petitions  to  stay  must 
be  filed  by  December  7, 1994,  requests 
for  a  public  use  condition  conforming  to 
49  CFR  1152.28(a)(2)  must  be  filed  by 
December  12. 1994,  and  petitions  to 
reopen  must  be  filed  by  December  19, 
1994. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  153X)  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W..  Washington.  DC  20423;  and  (2) 
Petitioner's  representative:  Karl  Morell, 
Ball,  Janik  &  Novack,  Suite  1035, 1101 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  piu'chase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Djmamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1261 
Constitution  Avenue,  N.W., 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721] 

Decided:  November  3, 1994 

By  the  Conmiissioa,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons,  Morgan,  and  Owen.  Vice 


Chairman  Phillips  recused  herself  in  this 
proceeding. 

Vernon  A.  Williams, 

Secretory. 

[FR  Doc.  94-28814  Filed  11-21-94;  8:45  ami 
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'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.CC2d  164  (1987). 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  niunber,  if  any. 
and  the  applicable  component  of  the 
Depeirtment  sponsoring  the  collection; 

(3)  how  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  an  indication  as  to  whether 
Section  3504(h)  of  Pubhc  Law  96-511 
apphes. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fix)m 
prompt  submission,  you  should  notif)' 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  AND  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington,  DC  20530. 
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Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  National  Judicial  Reporting 
Program,  Felonv  Sentence  Program. 

(2)  NJRP-1.  Bureau  of  Justice 
Statistics. 

'  (3)  Biennially. 

(4)  State  and  local  governments.  The 
purpose  of  the  survey  is  to  obtain 
national  estimates  of  felony  sentences 
by  type  of  crime  and  by  length  and  type 
of  sentence.  The  respondents  are 
personnel  in  the  selected  sample  of  state 
genera!  jurisdiction  courts  and/or  state's 
attorneys. 

(5)  300  annual  respondents  at  12.61 
hours  per  response. 

(6)  3,783  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  November  16,  1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  94-28742  Filed  11-21-94;  8:45  am) 
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DEPARTME^fr  OF  LABOR 

Employment  and  Training 
Administration 

Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  that  have  submitted 
attestations  (Form  ETA  9029  and 
explanatory  statements)  to  one  of  four 
Regional  Offices  of  DOL  (Boston, 
Chicago.  Dallas  and  Seattle)  for  the 
purpose  of  employing  nonimmigrant 

Division  of  Foreign 


alien  nurses.  A  decision  has  been  made 
on  these  organizations'  attestations  and 
they  are  on  file  with  DOL. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  Department  of  Labor. 
The  address  of  such  offices  are  found  in 
many  local  telephone  directories,  or 
may  be  obtained  by  writing  to  the  Wage 
and  Hour  Division.  Employment 
Standards  Administration.  Department 
of  Labor.  Room  S-3502.  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  Attestation  Process 

Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-fi-ee  number). 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  will  be  made  to  the  Chief,  Farm 
Labor  Program,  Wage  and  Hour 
Division.  Telephone;  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 


nurses  will  not  adversely  affect  US.     • 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  parts 
655,  subpart  D,  and  29  CFR  part  504, 
(January  6, 1994).  The  Employment  and 
Training  Administration,  piu-suant  to  20 
CFR  655.310(c),  is  pubhshing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing  and  those  which  have 
been  rejected. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staff.  • 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facihty  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities  chief  executive 
officer  also  are  listed  to  aid  public 
inquiries.  In  addition,  attestations  and 
explanatory  statements  (but  not  the  full 
supporting  documentation)  are  available 
for  inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  the  attestation, 
such  complaint  must  be  filed  at  the 
address  for  the  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  10th  day  of 
November  1994. 

John  M.  Robinson, 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 


UBOR  CERTIFICATIONS;  HEALTH  CARE  FACILITY  ATTESTATIONS 
(Form  ETA-9029] 


CEO— Name/facility  name/address 


State 


Action  dale 


ETA  Region  1 
10/03/94  to  10/09/94 


Cella  Strow,  Grace  Pla2a  of  Great  Neck.  Inc.,  15  St.  Paul's  Place.  Great  Neck,  NY  11021  516-466-3001. 
ETA  Control  Number— 1/215137  Actiorv- Accepted 


NY 


10/03/94 


ETA  Region  1 
10^10/94  to  10/16/94 


DonakJ  GokJberg,  150  York  Street,  N.E.  Sinai  Hospital  &  Rehab  Center,  Stoughton.  MA  02072  |  ma  i        10/13." 


94 
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(Form  ETA-9029] 


ceo — Name/facility  name/address 


eta  Control  Numtjer— 1/215234  Action — Accepted 


Nolan  Pidor,  Emma's  Nurses,  Inc.,  246  Monroe  Avenue,  Paramus,  NJ  07652,  201-986-1605 


ETA  Control  Number— 1/215146  Action— Accepted 


State 


NJ 


ETA  Region  1 
10/17/94  to  10/23/94 


Alicia  Erb.  Atlantic  .Coast  Rehabilitation  Cntr,  485  River  Ave.,  Lakev^ood,  NJ  08701,  908-364-7100 

ETA  Control  Number— 1/215148  Action— Accepted 
Marilyn  Pomerou,  Cedar  Grove  Manor,  398  Pompton  Ave.,  Cedar  Grove,  NJ  07009.  201-239-7600 

ETA  Control  Number— 1/215369  Action— Accepted 
Paul  A.  Hoyt.  Christ  Hospital.  176  Palisade  Avenue,  Jersey  City,  NJ  07306,  201-795-8355 

ETA  Control  Number— 1/215233  Action— Accepted 
Susan  Grosser,  Oakland  Care  Center,  20  Breakneck  Road,  Oakland,  NJ  07436,  201-337-3300  

ETA  Control  Number— 1/215262  Action— Accepted 
Conrado  N.  Pot>lete,  SJ  Enterprises,  Inc.,  850  Hamilton  Avenue,  Trenton,  NJ  08629,  609-369-7100  

ETA  Control  Number— 1/215312  Action— Accepted 
Susana  Dugay,  Associated  Nurses  Registry,  Inc.,  187-12  Hillside  Ave.,  Jamaica  Estates,  NY  11432,  718-479-1100  . 

ETA  Control  Number— 1/215232  Action— Accepted 
Dorothy  S.  De  Castro,  Best  Care  Agency,  Inc.,  249-12  Jericho  Turnpike,  Floral  Park,  NY  11001,  718-343-2900 

ETA  Control  Number— 1  /2 1 531 3  Action— Accepted 
Eva  Copeland,  Golden  Empire  Home  Care  Services, '981  First  Avenue,  Suite  142,  New  York,  NY  10022  212-838- 
0556. 

ETA  Control  Number— 1/215260  Action— Accepted 
Dr.  Renate  Wack,  Kirby  Forensic  Pyschiatric  Center,  Ward's  Island,  New  York,  NY  10035,  212-427-9003 

ETA  Control  Numt>er— 1/215261  Action— Accepted 


ETA  Region  1 
•_ 10/24/94  to  10/30/94 

Lawrence  J.  Centella,  REN  Centers  of  Connecticut,  Inc.,  100  Church  Street  South,  Suite  C,  New  Haven  CT  06519 
203-785-0344. 

ETA  Control  Number— 1  /21 5568  Action— Accepted 
Richard  P.  Binn,  Great  Barrington  Healthcare.  148  Maple  Avenue,  Great  Barrington,  MA  01230,  413-528-3320  

ETA  Control  Number— 1/215468  Action— Accepted 
Raymond  Lemire,  Villa  Crest  Inc.,  1276  Hanover  St.,  Manchester,  NH  03104,  603-623-3262 

ETA  Control  Number— 1/215496  Actiorv— Accepted 
Robert  Janizewski,  BS  Pollack  Hospital/Hudson  County,  100  Clifton  Place,  Jersey  City,  tsU  07304,  201-915-1035 

ETA  Control  Number— 1/215486  Action— Accepted 
Samuel  Paneth,  Newark  Extended  Care  Facility.  Inc..  65  Jay  St.,  Newark,  NJ  07103,  201-483-6800 

-ETA  Control  Number— 1/215516  Action— Accepted 
Victor  R.  Kattak,  Preakness  Hospital  (The).  P.O.  Box  V,  Paterson.  NJ  07509-0320,  201-904-5000  

ETA  Control  Number— 1 /2 1 5485  Actior>— Accepted 
Akeif,  At>adir,  Queens  Surgi-Center,  83-40  Woodhaven  Blvd.,  Glendale,  NY  11385,  718-849-8700  

ETA  Control  Number— 1/215478  Action— Accepted 
Mitchell  B.  Teller.  Surtskle  Nursing  Home,  22-41  New  Haven  Avenue,  Far  Rockaway,  NY  11691,  718-471-3400  

ETA  Control  Number— 1/215515  Action — Accepted 
Richard  A.  CatallozzI,  Roberts  Health  Cenue,  Inc.,  990  Ten  Rod  Road,  N.  Kingstown,  Rl  02852,  401-884-6661   

ETA  Control  Numtier—  1  /2 1 5462  Action— Accepted 

ETA  Region  1 
10/31/94  to  11/06/94  

Edward  M.  Rudow,  Eastern  Pines  Convalescent  Center,  29  No.  Vermont  Avenue,  Atlantic  City,  NJ  08401 ,  609-344- 
8900. 

ETA  Control  Number— 1/215632  Action— Accepted 
Berel  D.  Tennenbaum,  Perth  Amboy  Nursing  Home,  303  Elm  St.,  Perth  Amboy,  NJ  08861,  908-442-9540  

ETA  Control  Numtier— 1/215642  Action— Accepted 
Estrella  Krish,  Professional  Healthcare  Associates,  66  Palmer  Avenue,  Bronxville,  NY  10708,  914-337-0705  

ETA  Control  Number— 1/215674  Action— Accepted 
Daniel  P.  Leahey,  Tenence  Cardinal  Cooke  Health  Ctr.,  1249  Fifth  Avenue,  New  York,  NY  10029,  212-360-3620  

ETA  Control  Number— 1/215604  Action— Accepted 
Alexander  Hartman,  Wayne  Nursing  Home,  3530  Wayne  Avenue,  Bronx,  NY  10467,  212-655-1700  

ETA  Control  Number— 1/215675  Action— Accepted 

ETA  Region  10 
10/03/94  to  10/09/94 

William  A.  Mathies,  Beverly  La  Cumbre  Conv.  Hospital,  3880  Via  Lucero,  Santa  Barbara,  CA  931 10,  805-687-6651  . 

ETA  Control  Number— 10/205416  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Conv.  Hospital,  1041  South  Main  Street,  Burbank,  CA  91506,  818-843-2330  


CA 
CA 


Action  date 


10/13/94 


10/17/94 
10/17/94 
10/17/^ 
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Division  of  Foreign  Labor  Certifications;  Health  Care  Facility  Attestations— Continued 

(Form  ETA-9029J 


CEO — Name/facility  name/address 


ETA  Control  Number— 10/205418  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Conv.  Hospital,  2225  De  La  Vina  Street.  Santa  Bart)ara.  CA  93105  805-682- 
7451. 

ETA  Control  Nunit)er—1 0/2054 17  Actior>— Accepted 
William  A.  Mattiies,  Beverly  Manor  Convalescent  Hospital,  1515  Oregon  Street,  Yreka,  CA  96097.  916-842-4361 

ETA  Control  Number— 10/205414  Actior>— Accepted 
William  A.  Mathies,  Beverly  Manor  Convalescent  Hospital,  9541  Van  Nuys  Boulevard.  Panorama  City  CA  91402 
818-893-6385. 

ETA  Control  Number— 10/205415  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Convalescent  Hospital.  7940  Topanga  Canyon  Boulevard,  Canoqa  Park   CA 
91304,  818-347-3800. 

ETA  Control  Numt)er—1 0/205420  Action— Accepted 
William  A.  Mattiies,  Beverly  Manor  Convalescent  Hospital,  188  Cohasset  Lane.  Chico,  CA  95926.  916-343-6084  

ETA  Control  Number— 1 0/2054 1 3  Action— Accepted 
William  A.  Mathies.  Beverly  Manor  Nursing  &  Rehab  Cent,  6700  Sepulveda  Boulevard.  Van  Nuys.  CA  91401   818- 
988-2501.  /  .  . 

ETA  Control  Number— 10/205419  Action— Accepted 
William  A.  Mathies.  Beverly  Manor  of  Pefaluma.  101  Monroe  Street,  Petaluma,  CA  94952.  707-763-4109 

ET,4  Control  Number— 10/205409  Action— Accepted 
William  A.  Mathies,  Broadv^/ay  Care  Center.  112  East  Broadway.  San  Gabriel,  CA  91776,  818-285-2165  '. 

ETA  Control  Numt>er—1 0/205379  Action— Accepted 
William  A.  Mathies.  Catered  Manor.  4010  Virginia  Road.  Long  Beach,  CA  90807.  310-426-0394 

ETA  Control  Number— 10/205378  Action— Accepted 
William  A.  Mathies.  Chovi^chilla  Convalescent  Hospital,  1010  Ventura  Boulevard,  Chov\^chilla,  CA  93610,  209-665- 
4826. 

ETA  Control  Number— 10/205407  Action— Accepted 
William  A.  Mathies,  College  Oak  Nursing  &  Rehab  Center.  4635  College  Oak  Drive,  Sacramento.  CA  95841   916- 
481-7434. 

ETA  Control  Number— 10/205410  Action— Accepted 
William  A.  Mathies,  Community  Convalescent  Hospital,  361 1  Imperial  Highway,  Lynwood.  CA  90262,  310-537-2500 

ETA  Control  Number— 1 0/205377  Action— Accepted 
William  A.  Mathies.  Fairmont  Rehabilitation  Hospital,  950  South  Fairmount  Avenue,  Lodi,  CA  95240,  209-368-0693 

ETA  Control  Number— 1 0/205406  Action— Accepted 
William  A.  Mathies,  London  House  Convalescent  Hospital,  4650  Hoen  Avenue.  Santa  Rosa,  CA  95405  707-546- 
0471. 

ETA  Control  Number— 1 0/20541 2  Action— Accepted 
William  A.  Mathies,  London  House  Convalescent  Hospital,  678  Second  Street.  West.  Sonoma  CA  95476  707-938- 
1096. 

ETA  Control  Number— 10/205412  Action— Accepted 
William  A.  Mathies,  Montrose  Convalescent  Hospital.  2123  Verdugo  Boulevard.  Montrose,  CA  91020  818-249-3925 

ETA  Control  Number— 10/205383  Actiorv— Accepted 
Barbara  Gamer,  Santa  Monica  Nursing  Center,  c/o  Regency  Health  Services,  Inc..  2742  Dow  Avenue  Tustin  CA 
92680-7245,714-544-4443. 

ETA  Control  Number— 10/205332  Action— Accepted 
William  A.  Mathies,  Sherman  Oaks  Convalescent  Hospital.  14401  Huston  Street.  Sherman  Oaks.  CA  91423  818- 
98&-7242. 

ETA  Control  Number— 10/205421  Action— Accepted 
William  A.  Mathies,  Sierra  Vista  Nursing  &  Rehabilitat,  705  Trancas  Street,  Napa,  CA  94558,  707-256-6060 

ETA  Control  Number— 10/205408  Action— Accepted 
Pamela  Cavil,  The  Home  for  Jewish  Parents,  2780-26th  Avenue,  Oakland,  CA  94601 ,  51 0-536-4604 

ETA  Control  Number— 10/205375  Action— Accepted 


State 


ETA  Region  10 
10/10/94  to  10/16/94 


CA 

CA 

CA 

CA 

CA 
CA 

CA 
CA 
CA 
CA 

CA 

CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 
CA 


Sharon  Reece,  Kingman  Regional  Medk:al  Center,  3269  Stockton  Hill  Road,  Kingman,  AZ  86401 ,  602-757-0600 

ETA  Control  Number— 10/205512  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Conv.  Hospital.  421  East  Mission  Avenue.  Escondido.  CA  92025,  619-747-0430 

ETA  Control  Number— 10/205434  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Conv.  Hospital,  35410  Del  Ray,  Capistrano  Beach,  CA  92624.  714-496-5786 

ETA  Control  Number— 10/205431  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Conv.  Hospital.  23795  W.R.  Holman  Road,  Monterey,  CA  93940.  40&-624-1875 

ETA  Control  Numt)er—1 0/205424  Actiorv- Accepted 
William  A.  Mathies.  Beverly  Manor  Conv.  Hospital.  1477  Grove  Street.  San  Francisco.  CA  94117,  415-563-0565 

ETA  Control  Number— 1 0/205425  Action— Accepted 
William  A.  Mathies.  Beverly  Manor  Conv.  Hospital.  24452  Via  Wstrada,  Laguna  Hills.  CA  92653,  714-837-8000 

ETA  Control  Number— 1 0/205436  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Conv.  Hospital,  3000  Beverly  Manor  Road,  Seal  Beach,  CA  90740  310-598-2477 

ETA  Control  Numtjer- 10/205435  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Conv.  Hospital,  340  Victoria  Avenue,  Costa  Mesa,  CA  92627,  714-642-0387 


AZ 
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CA 
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CA 
CA 
CA 


Action  date 


10/06/94 
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Division  of  Foreign  Ubor  Certifications;  Health  Care  Facility  Attestations— Continued 

[Form  ETA-9029] 


CEO— Name/facility  name/address 


ETA  Control  Numb»er— 1 0/205433  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Convalescent  Hospital,  5696  Lake  Murray  Boulevard,  La  Mesa  CA  92041   619- 
960-7871 . 

ETA  Control  Number— 10/205432  Action— Accepted 
William  A.  Mathies.  Beverly  Manor  Westminister,  240  Hospital  Circle,  Westminister,  CA  92683  714-892-6686 

ETA  Control  Number— 10/205430  Actlor>— Accepted 
Gerry  Garcia.  Cherry  Valley  Healthcare,  5800  W.  Wilson,  Banning,  CA  92220,  909-845-1606 

ETA  Control  Number— 1 0/205527  Action— Accepted 
William  A.  Mathies,  Hy-Lond  Convalescent  Hospital.  797  East  Fremont  Avenue.  Sunnyvale  CA  94087  408-738- 
4880. 

ETA  Control  Number— 10/205423  Action— Accepted 
William  A.  Mathies,  Julia  Convalescent  Hospital.  276  Sierra  Vista  Avenue.  Mountain  View,  CA  94043  415-967-6714 

ETA  Control  Number— 1 0/205427  Action— Accepted 
Roger  Policar,  Nurses  of  Wellbest,  1602  Summitridge  Drive,  Diamond  Bar.  CA  91765,  909-860-0886 

ETA  Control  Number— 1 0/205526  Action— Accepted 
William  A.  Mathies,  Oak  Meadows  Convalescent  Center,  350  Desoto  Drive,  Los  Gatos,  CA  95030  408-356-9151 

ETA  Control  Number— 10/205428  Action— Accepted 
William  A.  Mathies,  San  Jose  Care  &  Guidance  Center,  401  Ridge  Vista  Avenue,  San  Jose.  CA  95127  408-923- 
7232. 

ETA  Control  Number— 1 0/205422  Action— Accepted 
William  A.  Mathies,  Terreno  Gardens  Convalescent  Cent,  14966  Terreno  De  Flores  Lane   Los  Gatos   CA  95030 
408-356-8136.  ' 

ETA  Control  Number— 1 0/205429  Action— Accepted 
William  A.  Mathies,  Westgate  Convalescent  Center.  1601  Peterson  Avenue,  San  Jose,  CA  95129  408-253-7502 

ETA  Control  Number— 10/205426  Action— Accepted 


ETA  Region  10 
10/17/94  to  10/23/94 


F.  Beth  Orenduff,  University  Medical  Center,  1501  North  Campbell  Avenue,  Tucson,  AZ  85724,  602-694-6952 

ETA  Control  Number— 10/205601  Action— Acceptftj 
William  A.  Mathies,  Beverly  Manor— Redlands,  700  East  Highland  Avenue,  Redlands,  CA  92373,  909-793-2678 

ETA  Control  Number— 1 0/205658  Action— Accepted 
Barbara  Gamer,  Brookwood  Care  Center,  9300  Telegraph  Road,  Downey,  CA  90240,  714-544-4443 

ETA  Control  Number— 1 0/205699  Action— Accepted 
Solomon  Goldner,  GoWen  State  Colonial  Convalescent,  10830  Oxnard  Street.  North  Hollywood,  CA  91606.  818-986- 
1550. 

ETA  Control  Number— 10/205657  Action— Accepted 
David  P.  Chan,  International  Healthcare  Recruiter,  110  West  C  Street  Suite  2202.  San  Diego,  CA  92101   619-233- 
4037. 

ETA  Control  Number— 1 0/205693  Action— Accepted 
Harry  S.  Young,  Nurse  Providers,  3250  Wilshirfe  Boulevard  Suite  1314,  Los  Angeles.  CA  90010,  213-385-0331 

ETA  Control  Number— 10/205661  Action— Accepted 
William  A.  Mathies,  Reedley  Convalescent  Hospital,  1090  East  Dinuba  Avenue,  Reedley.  CA  93654,  209-638-3578 

ETA  Control  Numtier— 10/205516  Action— Accepted 
Martin  G.  Axel.  Rio  Hondo  Convalescent  Hospital.  273  East  Beverly  Blvd.  Montebello,  CA  90640,  213-724-5100 

ETA  Control  Number— 1 0/205759  Action— Accepted 
Sidney  R.  Hewitt.  S  &  V  Health  Care  Recruit.  Agency,  8686  Innsdale  Lane,  San  Diego,  CA  921 14,  619-267^603 

ETA  Control  Number— 1 0/205602  Action— Accepted 
Kathleen  J.  Lovato,  San  Tomas  Convalescent  Hospital,  3580  Payne  Avenue.  San  Jose,  CA  95117,  408-248-7100 

ETA  Control  Number— 1 0/205695  Action— Accepted 
Barbara  Garner,  Willovi/view  Convalescent  Hospital,  320  North  Crawford  Street,  Willowvlew,  CA  95988   714-544- 
4443. 

ETA  Control  Numt)er—1 0/205585  Action— Accepted 


ETA  Region  5 
10/03/94  to  10/09/94 


James  Samatas.  Lexington  Health  Care  of  LaGrange,  4735  Gilbert  Avenue,  LaGrange,  IL  60525,  708-495-1700 

ETA  Control  Number— 5/231449  Action— Accepted 
Joe  Ann  McClandon,  Maxwell  Manor,  4537  S.  Drexel  Blvd.,  Chicago,  IL  60653,  312-268-8950 

ETA  Control  Number— 5/231446  Action— Accepted 
Sally  Somera,  MedWest  Home  Health,  3525  W.  Peterson.  Suite  213  P.O.,  Box  1382,  Chicago,  I L  60605,  312-267- 
2474.  ^ 

ETA  Control  Number— 5/231444  Action— Accepted 
Teri  Leschak.  St.  Matthew  Lutheran  Home.  1601  N.  Western  Avenue,  Park  Ridge,  IL  60068  708-825-5531  

ETA  Control  Number— 6/231445  Action— Accepted 
Lawrence  Putz  Windsor  Manor  Nursing  &  Rehab  Cntr..  10426  S.  Roberts  Road.  Patos  Hill,  IL  60465,  708-598-3460 

ETA  Control  Number— 5/231441  Action— Accepted 
Paul  Clements,  Cedars  (The)— Beverly  Enterprises,  1242  Cedars  Court,  Chartottesville.  VA  22903,  804-296-6611  .... 

ETA  Control  number— 5/231410  Action — ^Accepted 
Kenneth  J.  Lewis,  IHS-I  Inc..  5160  Partstone  Drive.  Suite  140,  Chantilly,  VA  22021,  703-222-3900  
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Division  of  Foreign  Labor  Certifications;  Health  Care  Faciuty  Attestations— Continued 

[Form  ETA-9029] 


CEO— Name/facility  name/address 


ETA  Control  Number— 5/231442  Action— Accepted 


State 


ETA  Regions 
10/1(V94  to  10/16/94 


Mary  Richardson,  Belhaven  Health  Care  Retirement.  11401  S.  Oakley  Avenue.  Chicago.  IL  60643,  312-233-6311  .... 

ETA  Control  Number— 5/231832  Actior>— Accef<ed 
James  Samatas,  Lexington  Health  Care  of  Elmhurst.  420  Butterfield  Road.  Elmhurst.  IL  60148.  70a-495-1700 

ETA  Control  Number— 5/231804  Actior>— Acce(^ed 
James  Samatas.  Lexington  Health  Care  of  Chicago  Ridge.  103  Southwest  Highway.  Chicago  Ridge.  IL  60415  708- 
495-1700.  ^       ^ 

ETA  Control  Number— 5/231806  Action— Accepted 
Imia  Realize,  M.D.,  Midwest  Health  Care  CBnic,  1563  N.  Milwaukee  Avenue.  Chicago.  IL  60622.  312-342-3222 

ETA  Control  Number— 5/231831  Actiofv— Accepted 
JacqueHne  L.  Mason,  Oak  Brook  Healthcare  Centre.  2013  Midwest  Road.  Oak  Brook,  IL  60521,  708-495-0220 

ETA  Control  Number— 5/231834  Action— Accepted 
Leo  Feigenbaum,  Wheaton  Care  Center.  1325  Manchester  Road,  Wheaton,  IL  60187,  708-668-2500 „ 

ETA  Control  Number— 5/231811  Action— Accepted 
Marianne  Athen.  El  Shaiddai  Health  Care,  Inc..  7600  Clays  Lane,  Baltimore,  MD  21224.  410-298-9800 

ETA  Control  Number— 5/231814  Action— Accepted 
Suzie  Kang,  Randolph  Hills  Nursing  Care  Center,  4011  Randolph  Hills  Road,  Wheaton,  MD  20902.  301-933-2500 

ETA  Control  Numljer— 5/231830  Actwn— Accepted 
Kathy  J.  Koze.  Hutzel  Hospital,  ATTN:  Coleene  Aiello.  4707  St.  Antoine,  Detroit.  Ml  48201,  313-745-7015 „ 

ETA  Control  Number— 5/231833  Actior)— Accepted 
Nomia  Adams,  Milwaukee  Jewish  Home,  1414  N.  Prospect  Avenue,  Milwaukee,  Wl  53202.  414-276-2627  . 

ETAControlNumber— 5/231813  Action— Accepted 


ETA  Region  5 
10/24/94  to  10/30^ 


Monica  N.  Wolfe.  Humana  Group  Health  Plan,  4301  Connectwut  Avenue,  N.W.,  WashirMton,  DC  20008  202-364- 
2000. 

ETA  Control  Number— 5/232212  Actton— Accepted 
Anita  C.  Booth,  Jackson  Park  Hosp.  &  Medkal  Cntr.,  7531  S.  Stony  Island  Avenue,  Chicago,  IL  60649,  312-947- 
7500. 

ETA  Control  Number— 5/232215  ActkKV- Accepted 
James  Samatas.  Lexington  HIth  Care  of  Streamwood,  815  W.  Irving  Park  Road,  Streamwood  IL  60107  708-495- 
1700. 

ETA  Control  Number— 5/232216  Actwn— Accepted 
Pat  Stanton,  Medbridge  Medical  &  Physical  Rehab,  715  W.  Central  Road,  Arlington  Hghfs.,  IL  60005,  708-392-2020 

ETA  Contn>i  Number— 6/232363  Action— Accepted 
Wanda  Jackson.  South  Shore  Hospital,  8012  Crandon  Avenue,  Chk^ago,  IL  60617,  312-768-0810 

ETA  Control  Number— 5/232209  Action— Accepted 
Stewart  Seitz,  Chartotte  Hall  Veterans  Home,  Route  2,  P.O.  Box  5,  Chartotte  HaU,  MD  20622,  301-884-8171  

ETA  Control  Number — 5/232220  Action— Accepted 
Edgardo  Fariscal,  Advance  Health  Care  Sennces,  195  White  Street,  Ecorse,  Ml  48229,  313-381-4272 

ETA  Control  Numtier— 5/232352  Action— Accepted 
Doris  Papandrea.  Barton  Nursing  Home.  722  E.  Grand  Blvd.,  Detroit.  Ml  48207.  313-923-8080  ._ 

ETA  Control  Number— 5/232353  Action— Accepted 
Romeo  L.  Nardo.  Comprehensive  Home  Health  Care  Inc..  8252  Carlin  Street,  Detroit,  Ml  48228.  313-58Z-8837 

ETA  Control  Number— 5/232218  Action— Accepted 
Angelina  Gallant,  Northland  Nursing  Center,  21630  Hessel,  Detroit,  Ml  48219, 313-534-8400 

ETA  Control  Number— 5/232199  Action— Accepted 
Sister  Mary  Mtchael  Salviano,  Srs.  of  St.  Joseph  of  St  Mark,  21800  Chardon  Road,  Eudid,  OH  44117  216-531- 
7426. 

ETA  Control  Number— 5/232214  Action— Accepted 
Margie  Molifor,  Southern  Hills  General  Hospital,  Castle  Manor  209  North  16th  Street,  Hot  Springs  SD  57747  605- 
745-3159. 

ETA  Control  Number— 5/232362  Action— Accepted 


ETA  Region  6 
10/03.'94  to  10^09/94 


Mr.  Lionel  Jadoo.  Dania  Nursing  Home,  440  Phippen  Road,  Dania.  FL  33004,  305-927-0608 

ETA  Control  Number— 6/221673  Action— Accepted 
Mr.  Denny  DeNan/aez,  FtorkJa  Medical  Center,  5000  W.  Oakland  Park  Blvd..  Ft.  Lauderdale,  FL  33313  305-730- 
2884. 
ETA  Control  Number— 6/221500  Acttorv- Accepted 
Mr.  Rafael  Fonseca,  Heritage  Nursing  &  Rehabilitation,  2201  N.E.  170th  Street,  N.  Miami  Beach  FL  33160  305- 
945-1401. 
ETA  Control  Number— 6/221495  Action— Accepted 
Ms.  Ruth  Jordan,  Oak  Manor  Village,  3500  Oak  Manor  Lane,  Largo,  FL  34644-1299.  813-581-9427 „ 
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CEO — Name/facility  name/address 


:TA  Control  Numt)er— 6/221671  Action— Accepted 
Mr.  Samuel  Leonor,  Walker  Memorial  Medical  Center,  Highway  27,  North,  P.O.  Box  1200  Avon  Park   FL  33825 
813-453-7511. 

ETA  Control  Number— 6/221698  Action— Accepted 
Ms.  Lynne  Ashford,  Nursing  Management  Services  (USA),  3423  Piedmont  Road,  #500,  Atlanta,  GA  30305  404-815- 
8678. 

ETA  Control  Numt)er— 6/221462  Action — Accepted 
Mr.  David  Stallard,  Heritage  Manor  of  Mandeville.  1820  West  Couseway  Approach,  Mandeville,  LA  70448  504-626- 
4798. 

ETA  Control  Number— 6/221672  Action— Accepted 
Mr.  Noel  Hart,  King's  Daughters'  Hospital,  823  Grand  Avenue,  Yazoo  City,  MS  39194,  601-746-2261   

ETA  Control  Number — 6/221497  Action— Accepted 
Mr.  Walter  Cross,  Brian  Center-Asheboro,  163  Stratford  Court  Suite  205.  Winston-Salem,  NC  27103,  910-629-1449  . 

ETA  Control  Number— 6/221670  Action— Accepted 
Mr.  Hugh  H.  Windham,  Gray  Nursing  Home,  163  Stratford  Ct..  Winston-Salem,  NC  27103 

ETA  Control  Number— 6/221494  Action— Accepted 


ETA  Region  6 
10/10/94  to  10/16/94 


Kingsley  H.  Shinner,  Community  Medical  Cntr.  W.  Volusia,  1190  N.  Stone  Street,  Deland,  FL  32724.  904-738-1792  . 

ETA  Control  Number— 6/221717  Action— Accepted 
Ms.  Det)i  Lawrence,  Crestview  Nursing  &  Convalescent,  1849  E.  First  Street,  Crestview,  FL  32536,  904-682-5322  .... 

ETA  Control  Number— 6/222016  Action— Accepted 
Mr.  Robert  C.  Meade,  Dade  City  Hospital,  1550  Fort  King  Road,  Dade  City,  FL  33528,  904-521-1165 

ETA  Control  Numt>er— 6/221887  Action— Accepted 
Mr.  Lawrence  J.  Centella.  REN  Centers  of  Georgia,  1840  Southern  Lane,  Decatur,  GA  30033,  404-325-8884 

ETA  Control  Numtjer— 6/221856  Action— Accepted 
Mr.  Lawrence  J.  Centella,  REN  Centers  of  Georgia,  Inc.,  105  Collier  Road,  B-Level,  Atlanta,  GA  30309.  404-355- 
6055. 

ETA  Control  Number— 6/221 857  Action— Accepted 
Mr.  Lawrence  J.  Centella,  REN  Centers  of  Georgia,  Inc.,  400  Decatur  Street,  Atlanta.  GA  30312,  404-577-9097  .  ... 

ETA  Control  Number— 6/221858  Action— Accepted  ' 
Mr.  Lawrence  J.  Centella.  REN  Centers  of  Georgia.  Inc.,  101  Bowens  Mill  Road,  Douglas,  GA  31533.  912-384-3439 

ETA  Control  Numtjer— 6/221855  Action— Accepted 
Mr.  OIlie  Hymel,  Heritage  Manor  of  Gonzales.  905  W.  Comerview  Rd.,  Gonzales,  LA  70737,  504-644-5358  

ETA  Control  Numt>er— 6/221757  Action— Accepted 
Myren  Hughes,  Attala  County  Nursing  Home,  326  Highway  12  West.  Koscuisko,  MS  39090,  601-289-1200  _ 

ETA  Control  Numtjer— 6/221888  Action— Accepted 
Mr.  Scott  Bell,  Chateau  Manor  Nursing  Center,  1108  Church  Street,  Drawer  #7,  Shelby,  MS  38774,  601-398-5117  ... 

ETA  Control  Numt>er— 6/221712  Action— Accepted 
Ms.  Mena  Duthu,  Heritage  Manor  of  Rolling  Fori<,  506  West  Race  Street,  P.O.  Box  279.  Rolling  Fork.  MS  39159- 
0279,601-873-6218. 

ETA  Control  Number— 6/221886  Action— Accepted 
Debra  Griffin,  Humphreys  County  Memorial  Hospital.  P.O.  Box  510,  Belzoni,  MS  39032.  601-247-3831  

ETA  Control  Numtjer— 6/221716  Actior>— Accepted 
Mr.  F.W.  Ergle.  Jr.,  Tallahatchie  General  Hospital,  P.O.  Drawer  230,  Charieston.  MS  38921,  601-647-5535 

ETA  Control  Number— 6/221806  Action— Accepted 
Mr.  William  Hall,  Brian  Center  Hendersonville,  163  Stratford  Ct.,  Health  Sen/ices  International,  Winston-Salem,  NC 
27103,  704-693-9796. 

ETA  Control  Number— 6/221796  Action— Accepted 
Ms.  Pamela  Butler.  Century  Care  of  Whiteville.  163  Stratford  Ct.,  Health  Sen/rces  Intemational,  Winston-Salem,  NC 
27103,910-642-7139. 

ETA  Control  Number— 6/221800  Action— Accepted 
Ms.  Mary  Smith.  Maple  Leaf  Health  Care.  163  S.  Stratford  Court,  Suite  205,  Winston-Salem.  NC  27103,  704-871- 
0701. 

ETA  Control  Numljer— 6/221801  Action — Accepted 
Ms.  Patricia  Inman,  Shoreland  Health  Care.  163  S.  Stratford  Court.  Suite  205.  Winston-Salem,  NC  27103,  919-642- 
4300. 

ETA  Control  Number— 6/221752  Actiorv-Accepted 
Mr.  Rick  Minter.  Duncan  Regional  Hospital,  1407  Whisenant  Drive,  Duncan,  OK  73533,  405-252-5300  

ETA  Control  Number— 6/221754  Action— Accepted 
Mr.  John  McGinnis.  Carolines  Hospital  System,  513  South  Dargan  Street,  P.O.  Box  100550.  Ftorence.  SC  29501- 
0550.803-667-3211. 

ETA  Control  Number— 6/221713  Action— Accepted 
Mr.  J.  Bruce  Banagan,  McLeod  Regional  Medkal  Center,  555  East  Cheves  Street.  Ftorence.  SC  29501.  803-667- 
2000. 

ETA  Control  Number— 6/222015  Action— Accepted 
Mr.  Wade  H.  Jones,  Pepper  Hill  Nursing  Center,  Inc.,  3525  Augustus  Drive,  P.O.  Box  3188.  Aiken.  SC  29802.  803- 
642-8376. 
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eta  Control  Number— 6/221799  Action— Accepted 
Luis  G.  Silva.  AMI  Mid>J€f»erson  Hosprtal.  Highway  365  and  27th  Street,  Nederiand.  TX  77627.  4(»-985-O303 

eta  Control  Numtjer— 6/222019  Action— Accepted 
Mr.  Luis  G.  Silva,  AMI  PatV  Place  Medical  Center.  3050  39th  Street,  Port  Arthur,  TX  77642.  409-983-4951 

ETA  Control  Number— 6/22201 8  Action— Accepted 
Mr.  Don  E.  MiHer.  Free  State  Crestwood.  1448  Houston  St.,  Wills  Point,  TX  75169.  214-873-2542 

ETA  Control  Number— 6/221808  Action— Accepted 
Mr.  Don  E.  Miller.  Honey  Grove  Nursing  Center,  Rt  2.  Box  22,  Honey  Grove.  TX  75446.  90S-378-2293 

ETA  Control  Number— 6/221807  Actiorv— Accepted 
Ms.  Roseanna  Warren.  Lakeview  Manor.  4215  Armstrong.  San  Angelo,  TX  76903.  915-655-6086  .    ... 

ETA  Control  Number— 6/221753  Actior>— Accepted 
Mr.  Anton  P.  Zurbrugg.  Memorial  Hospital.  602  Hurst  Street.  P.O.  Box  32.  Center,  TX  75935.  409-598-2781 

ETA  Control  Numoer— 6/221889  Action— Accepted 
Mr.  Don  E.  Milter,  Mullican  Care  Center,  105  N.  Main.  P.O.  Box  426.  Savoy,  TX  7W79.  903-965-7109 

ETA  Control  Number— 6.'22 1 809  Action— Accepted 
Ms.  Linda  Bogys,  Park  Place  Nursing  Home.  505  S.  Sylvan  Avenue,  Palestine,  TX  75801.  903-729-3246  . . 

ETA  Control  Number— 6/221 796  Action— Accepted 
Mr.  Arron  Jewell.  Pleasant  Star  Manor,  2700  Pleasanton  Road,  San  Antonio.  TX  78221,  512-924-8183 

ETA  Control  Nunitier— 6/221715  Action— Accepted 
Ms.  Shenill  Slaton,  Silver  Haven.  1201  Highvi^ay  287  East.  Henrietta.  TX  76365,  817-538-5665  

ETA  Control  Numtjer— 6/221885  Actiofv— Accepted 
Brily  Jewell.  Southern  Manor,  4320  19th  St.,  Lubt)ock.  TX  79407,  806-795-7147  „ 

ETA  Control  Number— 6/221985  Actioo— Accepted 


ETA  Region  8 
10/24/94  to  l(V30if94 

Ms.  Marian  Shaw.  Bowman's  Health  Care  Center,  350  S.  Ridgewood  Avenue,  OrnKind  Beach.  Fl^32l74.  904-677- 
4545. 

ETA  Control  Number— 6/222035  Action— Accepted 
Ms.  Mirian  Cosio,  Hialeah  Hospital.  651  East  25th  Street,  Hialeah,  FL  33013.  305-693-6100 

ETA  Control  Number— 6/222091  Action— Accepted 
Mr.  Fe  A.  Hanvlvatpong,  Regents  ParV.  131  South  Federal  Highway.  Suite  4.  407-483-9282 

ETA  Control  Number— 6/222251  Action— Accepted 
Mr.  Michael  J.  Stenger,  Spring  HiH  Regional  Hospital.  Inc.,  10461  Quality  Drive,  Spring  Hill,  FL  34609.  904-544-6150 

ETA  Control  Number— 6/222141  Action— Accepted 
Ms.  Norma  de  la  Coiz,  Union  House  and  Highland  Manor,  1930  Union  Street,  Clearwater,  FL  34623  813-734-0594 

ETA  Control  Number— 6/222 1 92  Acttorv— Accepted 
Mr.  Edward  Crow.  Adams  County  Nursing  Center.  587  John  R.  Junkln  Dn^-e.  Natchez,  MS  39120,  601-446-8426 

ETA  Control  Numtier— 6/222252  Actioo— Accepted 
Mr.  Jeff  Finch.  Dialysis  FacilKies.  Inc..  1828  Raymond  Rd.,  Jackson.  MS  39204,  601-373-7897  ._ ^  .. 

ETA  Control  Number— 6/222086  Actiorv— Accepted 
Ms.  Linda  Yartwugh,  Humphreys  County  Nursing  Home.  500  CCC  Road,  Beboni.  MS  39038.  601-247-1821 

ETA  Control  Number— 6/222039  Action— Accepted 
Ms:  Teri  Pkai.  Heritage  Health  Center,  163  Stratford  Court.  Winston-Salem.  NC  27103.  704-693-5849 

ETA  Cor.trol  Number— 6/222191  Action— Accepted 
Ml.  Bili  Marshall.  Regency  Health  Care  Center,  163  Stratford  Ct.,  Winston-Salem,  NC  27103.  913-782-3350 

ETA  Ccntiol  Number— 6/222085  Action— Accepted 
Ms.  Marilyn  Contreras.  Crossover  to  Success,  421  Frederick,  #205.  El  Paso.  TX  79S05,  915-772-5465 

ETA  Control  Number— 6/222142  Action— Accepted 
Mr.  Ed  L.  Lopez.  Ed  L.  Lopez  Corp.  Medicus  Rehab,  10202  Forest  Lane,  Dallas,  TX  75243, 214-342-1003 

ETA  Control  Number— 6/222036  Action— Accepted 
Mr  Ray  Marcy.  Interim  HealthCare.  1501  Arizona  Avenue,  BWg.  10,  Suite  A  &  B.  El  Paso.  TX  79902  915-544-7655 

ETA  Cor^trol  Number— 6/222253  Action— Accepted 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclnar  Regulatory 
Ckimmission. 


ACTION:  NolicK  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  |44 
U.S.C.  Chapter  35). 


1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Draft  Regulatory  Guide  DG- 
6002.  "Establishing  Quality  Assuranrw 
and  Control  Programs  for  the 
Manufacture  and  Distribution  of  Sealed 
Sources  and  Devices  Containing 
Byproduct  Material" 

3.  The  form  number  if  applicable:  Not 
applicable. 


4.  How  often  the  collection  is 
required:  Information  concerning 
quality  assurance  and  control  programs 
is  submitted  with  an  application  for 
sealed  source  or  device  registration. 

5.  Who  will  be  required  or  asked  to 
report:  All  manufacturers  or  distributors 
of  sealed  sources  or  devices  containing 
byproduct  material  who  are  applying  for 
registration  of  the  source  or  device. 

6.  An  estimate  of  the  number  of 
responses  annually:  134. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  The  suggested 
recordkeeping  provisions  in  the  draft 
regulatory  guide  will  require  up  to  160 
hours  per  recordkeeper,  for  an  industry 
burden  of  21,440  hours. 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  appfies:  Not 
applicable. 

9.  Abstract:  Draft  Regulatory  Guide 
DG-6002  specifies  suggested  details  of  a 
quality  assurance  program  for  the 
manufacture  and  distribution  of  sealed 
sources  and  devices  containing 
byproduct  material.  NRC  regulations  in 
10  CFR  §  32.210  require  persons 
applying  to  register  sealed  sources  or 
devices  to  submit  information  about  the 
quality  control  program  under  which 
the  sealed  source  or  device  will 
manufactured  and  distributed.  The 
information  is  needed  to  permit  NRC  to 
determine  that  there  is  a  reasonable 
assurance  that  the  source  or  device  will 
be  manufactured  and  distributed  in 
accordance  with  NRC  regulations  and 
the  conditions  of  the  registration. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  N.W.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  HiUier.  Office  of  Information  and 
Regulatory  Affairs  (3150-0001),  NEOB- 
10202,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7232. 

Dated  at  Rockville.  Maryland,  this  lOlh  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Officio]  for  Information 
Resources  Management. 
IFR  Doc,  94-28759  Filed  11-21-94;  8:45  am] 
BILUNQ  CODE  7SM-0t-M 


Advisory  CommittM  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  8-10. 1994,  in  Conference 
Room  T2B3. 11545  Rockville  Pike, 
Rockville,  Maryland.  The  dates  for  this 
meeting  were  published  in  the  Federal 
Register  on  Monday,  October  24. 1994. 

Thursday,  December  8. 1994 

8:30  a.m.-8:45  a.m.:  Opening  Remarlcs  by 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting  and 
comment  briefly  regarding  items  of  current 
interest.  During  this  session,  the  Committee 
will  discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  a.m.-lO.lS  a.m.:  Susquehanna  Loss  of 
Spent  Fuel  Pool  Cooling  Issues  (Open)— The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  Stafl' regarding  the  proposed  Staff 
position  on  the  loss  of  spent  fuel  pool  cooling 
issues  associated  with  the  Susquehanna 
nuclear  power  plant.  Other  interested 
persons  will  participate,  as  appropriate. 

10:30  a.m.-12:30  p.m.:  Status  of  Issues 
Related  to  the  Use  of  High-Bumup  Fuel 
(Open/Closed)— The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  regarding  the 
issues  related  to  the  use  of  high-bumup  fuel 
and  the  status  of  ongoing  and  proposed  NRC 
staff  and  industry  adtivities  for  resolving 
these  issues. 

A  portion  of  this  session  may  be  closed  to 
discuss  proprietary  information  provided  In 
confldence  by  a  foreign  source. 

130  p.m.-3:00  p.m.:  Restart  of  Sequoyah 
Unit  1  (Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
licensee  regarding  the  resolution  of  issues 
associated  with  the  shutdown  of  the 
Sequoyah  Unit  1  nuclear  plant. 

3:00  p.m.-4:30  p.m.:  Revisions  to  10  CFR 
Part  71,  "Packaging  and  Transportation  of 
Radioactive  Material"  (Open) — The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  revisions  to  10  CFR  Part 
71. 

4.45  p.m.-5:15  p.m.:  Election  of  ACRS 
Officers  for  CY 1995  (Open)— The  Committee 
members  will  elect  a  Chairman  and  a  Vice- 
Chairraan  to  the  ACRS  and  a  Member-at- 
Large  to  the  Planning  and  Procedures 
Subcommittee  for  CY  1995. 

5:15  p.m.-6:30  p.m.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will  discuss 
proposed  ACRS  reports  on  certain  matters 
considered  diving  this  meeting,  including  a 
possible  report  on  NRC  Technical  Training 
Center  curricula. 

Friday,  December  9, 1994 

8:30  a.m. — 8:35  a.m.:  Opening  Remarks  by 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting. 


835  a jm.— 10:15  a.m.:  Update  on  the  BWR 
Core  Shroud  Inspections/Reactor  Vessel 
//itegriiy  (Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  r«garding: 
the  results  of  the  core  shroud  inspections 
conducted  at  five  BWR  nuclear  power  plants 
(Monficello,  Peach  Bottom  2,  Oyster  Cr«ek, 
Browns  Ferry  2,  and  FitzpaUick);  the  plans 
for  future  shroud  inspections;  and  an  update 
of  European  experience  with  this  matter. 
Also,  the  Committee  will  hear  presentations 
by  and  hold  discussions  with  representatives 
of  the  NRC  staff  regarding  the  results  of  the 
weld  analysis  performed  by  the  Palisades 
nuclear  power  plant  licensee  in  accordance 
with  the  requirements  of  the  pressurized 
thermal  shock  (PTS)  Rule. 

1030  a.m.— 12:00  Noon:  Cracking  in 
Nuclear  Components  (Open)— The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  the  different  types  of 
cracking  found  in  nuclear  Cf  nponents,  the 
associated  cracking  mechan  sms,  and 
ongoing  and  proposed  research  efforts  in  this 
area. 

1:30  p.m.—2:30  p.m.:  Proposed  Final 
Regulatory  Guide,  "Evaluation  of  Reactor 
Pressure  Vessels  With  Charpy  Upper-Shelf 
Energy  Less  Than  50  ft.  lb."  (Open)— The 
Conmiittee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  the  proposed  final 
version  of  the  Regulatory  Guide  on 
Evaluation  of  Reactor  Pressure  Vessels  with 
Charpy  Upper-Shelf  Energy  Less  Than  50  ft. 
lb. 

230  p.m. — 2:45  p.m.:  Reconciliation  of 
ACRS  Comments  and  Recommendations 
(Open) — The  Committee  will  discuss 
responses  from  the  NRC  Executive  Director 
for  Operations  to  ACRS  comments  and 
recommendations  included  in  recent  ACRS 
reports. 

2:45  p.m.— 3:15  p.m.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  topics  proposed  for  consideration 
during  future  ACRS  meetings. 

3:15  p.m. — 4.-00  p.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will  hear  a 
repwrt  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business  and  internal 
organizational  and  personnel  matters  relating 
to  the  ACRS  staff  members. 

A  portion  of  this  session  may  be  closed  to 
discuss  matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee,  and  matters  the  release 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

4:15  p.m.—6:30  p.m.:  Preparation  of  ACRS 
Reports  (Open)— The  Committee  will  discuss 
proposed  ACRS  reports  on  certain  matters 
considered  during  this  meeting. 

Saturday,  December  10,  1994 

8:30  a.m.-llM)  a.m.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  proposed  ACRS 
reports  on  certain  matters  considered  during 
this  meeting. 

11:15  ajn.-12:00  Noon:  Strategic  Planning 
(Open) — The  Conunittee  will  hold  strategic 


60174 Federal  Register  /  Vol  59.  No.  224  /  Tuesday,  November  22.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  224  /  Tuesday.  November  22.  1994  7  Notices  60175 


planning  discussions  related  to  its  future 
activities. 

12:00  Noon-12:30  p.m.:  New  Research 
Needs  (Open) — ^The  Committee  will  discuss 
new  research  needs,  if  any,  identified  during 
this  meeting. 

12:30  p.m.-l  .00  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
miscellaneous  matters  related  to  the  conduct 
of  Committee  activities  and  complete 
discussions  of  topics  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on  October 
5, 1994  (59  FR  50780).  In  accordance  with 
these  procedures,  oral  or  written  statements 
may  be  presented  by  members  of  the  public, 
electric  recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting,  and 
questions  may  be  asked  only  by  members  of 
the  Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral  statements 
should  notify  the  ACRS  Executive  Director, 
Dr.  )ohn  T.  Larkins,  at  least  first  days  before 
the  meeting  if  possible,  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for  such 
statements.  Use  of  still,  motion  picture,  and 
television  cameras  during  this  meeting  may 
l>e  limited  to  selected  portions  of  the  meeting 
as  determined  by  the  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that  the 
schedule  of  ACRS  meetings  may  be  adjusted 
by  the  Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons  planning  to 
attend  should  check  with  the  ACRS 
Executive  Director  if  such  rescheduling 
would  result  in  major  inconvenience. 

I  have  determined  In  accordance  with 
Subsection  10(d)  P.L.  92-463  that  it  is 
necessary  to  close  portions  of  this  meeting 
noted  above  to  discuss  proprietary 
information  provided  in  confidence  by  a 
foreign  source  per  5  U.S.C.  S52b(c)(4)  and  10 
CFR  2.790(d)(2);  information  that  involves 
the  internal  personnel  rules  and  practices  of 
this  Advisory  Committee  per  5  U.S.C. 
552b(c)(2):  and  to  discuss  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy  per 
5  U.S.C.  552b(c)(6). 

Futher  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting  the 
ACRS  Executive  Director.  Dr.  John  T.  Larkins 
(telephone  301-415-7361),  between  7:30  a.m. 
and  4:15  p.m.  est. 

Dated:  November  16, 1994. 
Andrew  1..  Bates. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  94-28763  Filed  11-21-94;  8:45  am| 
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Advisory  Committee  on  Reactor 
Safeguards;  Sul)committs«  Meeting  on 
Thermal  Hydraulic  Phenomena; 
Postponement 

A  meeting  of  the  ACRS  Subcommittee 
on  Thermal  Hydraulic  Phenomena 
scheduled  to  be  held  on  December  1. 
1994,  Room  T-2B3, 11545  Rockville 
Pike,  Rockville,  Maryland,  has  been 
postponed  to  a  future  date  since  the 
documents  scheduled  for  discussion 
with  the  NRC  staff  and  industry  during 
this  meeting  have  been  delayed.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  Tuesday.  November 
15. 1994  (59  FR  58860). 

For  further  information  contact:  Mr. 
Paul  A.  Boehnert,  the  cognizant  ACRS 
staff  engineer,  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST). 

Dated:  November  16, 1994. 
Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch. 

IFR  Doc.  94-28764  Filed  11-21-94;  8:45  am| 
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[Docket  No.  50-237] 

Commonwealth  Edison  Co.  (Dresden 
Nuclear  Power  Station,  Unit  2) 

Exemption 

/ 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-19, 
which  authorizes  operation  of  the 
Dresden  Nuclear  Power  Station.  Unit  2 
(the  facility),  at  a  steady-state  power 
level  not  in  excess  of  2527  megawatts 
thermal.  The  facility  is  a  boiling  water 
reactor  located  at  the  licensee's  site  in 
Grundy  County.  Illinois.  This  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II 

By  letter  dated  October  28, 1994. 
pursuant  to  10  CFR  50.12(a),  ComEd 
requested  a  schedular  exemption  for 
Dresden,  Unit  2,  from  the  18-month  test 
interval  for  a  Type  A  Integrated  Leak 
Rate  Test  (ILRT)  as  required  by  10  CFR 
Part  50,  Appendix  J,  Section  III.A.6.(b). 
The  exemption  is  requested  to  avoid  a 
potential  reactor  shut  down  to  perform 
the  Type  A  test. 

Due  to  two  forced  outages.  ComEd  has 
had  to  reschedule  the  Dresden,  Unit  2, 
refueling  outage  from  September  1994  to 
July  1995.  Subsequently,  ComEd 
requested  a  maximum  extension  of  up 


to  an  additional  242  days  for  the  18- 
month  Ap[>endix  J  test  interval  for  a 
Type  A  test.  The  Type  A  test  can  not  be 
performed  diuing  power  operation. 

/// 

In  its  letter  dated  October  28, 1994, 
ComEd  requested  a  one-time  exemption 
from  the  18-month  Type  A  test  interval 
requirement  of  Appendix  J.  CdlnEd  has 
provided  leakage  test  results  and 
maintenance  information  for  the  past 
two  outage  testing  programs.  The  two 
consecutive  Type  A  ILRT  failures  that 
placed  Dresden,  Unit  2,  on  the 
accelerated  test  schedule  were  because 
of  the  addition  of  the  Type  B  and  C  test 
leakage  results  to  the  Type  A  leakage 
rate — not  problems  with  the  Type  A 
boimdaries.  The  minimum  pathway 
data  from  the  last  two  Unit  2  refueling 
outages  (D2R12  and  D2R13)  indicate 
that,  on  a  minimum  pathway  basis,  the 
quality  of  primary  containment  does  not 
degrade  excessively  through  the  course 
of  the  fuel  cycle.  The  total  containment 
leakage  rate  minus  the  Type  B  and  C 
leakages  for  the  last  two  Type  A  test 
failures  during  D2R12  and  D2R13  are 
285.5  standard  cubic  feet  per  hour  (scih) 
and  302.62  scfh.  respectively.  These 
values  are  47  percent  and  50  percent  of 
the  Type  A  ILRT  acceptance  criteria  of 
610.56  scfh  (0.75U).  The  acceptance 
criteria  are  from  the  Dresden.  Unit  2. 
Technical  Specification  (TS)  Section 
3.7.A.2.b.(l).  During  the  D2R13 
refueling  outage,  the  Type  A  ILRT  failed 
due  to  a  leak  of  the  inboard  flange  of  the 
reactor  building  to  suppression  chamber 
vacuum  breaker  valve  (2-1601-20A). 
This  leakage  was  quantified  to  be 
12720.05  scfh.  If  this  did  not  occur,  the 
Type  A  ILRT  results  would  have  been 
543.40  scfh,  which  is  less  than  the  TS 
limit  of  610.56  scfh  (0.75U).  During  the 
D2R13  refueling  outage,  the  Type  A  test 
failed  due  to  the  as-found  minimum 
pathway  leakage  of  primary 
containment  isolation  valves  found 
during  Type  B  and  C  testing.  The 
volumes  that  were  the  major 
contributors  to  this  failure  are  as 
follows:  The  *'B"  feedwater  fine 
isolation  check  valves  (2-220-58B  and 
2-220-62B),  shutdown  cooUng  isolation 
valves  (2-1001-lA.  2-1001-lB,  2- 
1001-2A.  2-1001-2B  and  2-1001-2C). 
reactor  water  clean-up  isolation  valves 
(2-1201.  2-1201-lA,  2-1201-3.  2- 
1299-004  and  2-1299-005),  low 
pressure  coolant  injection  containment 
spray  isolation  valves  (2-1501-27B  and 
2-1501-28B).  high  pressure  coolant 
injection  drain  pot  to  suppression 
chamber  valves  (2-2301-34  and  2- 
2301-71).  traversing  incore  probe  purge 
check  valve  (2-4799-514),  electrical 
penetration  X-202W.  and  drywell 


bellow  X-1 1 3 .  The  total  minimum 
pathway  leakage  for  these  volumes  was 
685.75  scfh.  Each  of  the  above  valves 
and  volumes  were  repaired  during  the 
refueling  outage  and  subsequently 
passed  post-maintenance  Type  B  and  C 
tests  prior  to  restart  of  Unit  2  for  the 
current  operating  cycle. 

At  the  time  the  pertinent 
requirements  of  Appendix  J  were 
established  (1973),  the  typical  nuclear 
power  plant  fuel  cycle  lasted  12  months. 
Section  III.A.6.(b)  may  have  been 
written  to  require  a  Type  A  test  at  every 
refueling  outage — specifying  a 
numerical  cap  on  the  interval  to  prevent 
extreme  cases  of  very  long  intervals 
(caused  by  extended  shutdowns  or 
operations  at  reduced  power)  between 
tests.  An  18-month  cap  was  reasonable 
for  12-month  fuel  cycles,  but  with  the 
current  18-  and  24-month  fuel  cycles,  it 
clearly  is  not  sufficient.  The  intent  of 
Section  III.A.6.(b)  is  to  increase  the 
testing  frequency  for  a  contairunent  that 
exhibits  leakage  problems,  but  not  to 
increase  it  so  much  that  special 
shutdowns  are  required.  Refueling 
outages  are  the  only  reasonable  time  to 
perform  Type  A  test,  since  most  plants 
do  not  have  extended  shutdowns  at  any 
other  time. 

In  order  to  add  an  additional  margin 
of  safety  and  to  account  for  the  possible 
increase  in  the  leakage  of  a  containment 
penetration,  the  licensee  has  imposed 
an  administrative  limit  for  Dresden, 
Unit  2,  on  the  total  maximum  allowable 
containment  leakage  rate  until  the 
completion  of  the  ciurent  operating 
cycle.  This  limit  will  be  519.0  scfh, 
which  is  85  percent  of  the  TS  limit  of 
610.56  scfh  (0.75L,).  All  additional 
minimum  pathway  leakage  will  be 
added  to  the  current  total  as  operational 
Type  B  and  C  leak  rate  tests  are 
performed  during  the  current  operating 
cycle.  These  corrective  measures  taken 
should  reduce  the  chances  of  D2R14 
failing  the  "As  Found"  Type  A  ILRT 
test. 

The  staff  has  reviewed  ComEd's 
submittal  regarding  the  Appendix  J  test 
ii^rval  exemption  request.  Based  on 
the  above,  the  staff  concludes  that  the 
licensee's  corrective  action  and 
administrative  leakage  limit  have 
reduced  the  likelihood  of  excessive 
leakage  during  the  proposed  extension 
of  the  Type  A  test  interval.  Further, 
considering  the  intent  of  the  18-month 
interval  cap  and  its  relation  to  longer 
fuel  cycles,  the  staff  finds  that  the  safety 
benefit  to  be  derived  from  performing  a 
Type  A  test  at  18  months  rather  than  26 
months  does  not  justify  the  hardship  of 
a  forced  plant  shutdown.  Therefore,  the 


staff  finds  that  the  requested  Type  A 
interval  extension  should  be  granted. 

This  is  a  one-time  exemption  from  the 
18-raonth  Type  A  test  interval 
requirements  as  prescribed  in  10  CFR 
Part  50,  Appendix  J,  and  is  intended  to 
be  in  effect  until  July  14, 1995. 

In  its  October  28, 1994,  letter,  ComEd 
also  identified  special  circumstances. 
As  discussed  above,  the  exemption 
request  is  for  a  short  duration  relative  to 
the  18-month  requirement.  This  meets  a 
criterion  for  a  special  circimistance  per 
10  CFR  50.12(a)(2)(v).  i.e..  "The 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  hcensee  or  applicant 
has  made  good  faith  efforts  to  comply 
with  the  regulation." 

V 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  that  (1)  this  exemption  is 
authorized  by  law  and  wrill  not  endanger 
life  or  property  or  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest,  and  (2)  the  Exemption 
would  provide  only  temporary  reUef 
from  the  applicable  regulation  and  the 
licensee  has  made  good  faith  efforts  to 
comply  with  the  regulation.  Therefore, 
the  Commission  hereby  grants  an 
exemption  as  described  in  Section  III 
above  frxjm  10  CFR  Part  50,  Appendix 
J,  Section  III.A.6.(b),  to  the  extent  that 
the  18-month  interval  for  performing  the 
Type  A  test  may  be  extended  for  242 
days  unUl  July  14, 1995,  on  a  one-Ume 
only  basis,  for  Dresden,  Unit  2. 

Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(59  FR  56095). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe. 

Director,  Division  of  Reactor  Projects— III/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-28761  Filed  11-21-94;  8:45  am) 
BILLING  COOe  759<M)1-M 


(Docket  No.  50-369  and  50-370] 

Duke  Power  Company;  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duke  Power 
Company  (the  licensee)  to  withdraw  its 
June  23, 1993,  appfication  for  the 
proposed  amendment  to  Facility 


Operating  License  Nos.  NPF-9  and 
NPF-17  for  the  McGuire  Nuclear 
Station.  Unit  Nos.  1  and  2.  located  in 
Mecklenbury  County,  North  Carolina. 

The  proposed  amendment  would 
have  revised  TS  3.6.1.2.  containment 
leakage,  penetration  M-441  bellows. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubUshed  in 
the  Federal  Register  on  July  21 .  1993, 
(58  FR  39048).  However,  by  letter  dated 
October  13. 1994.  the  hcensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  Jime  23, 1993,  and 
the  hcensee 's  letter  dated  October  13, 
1994,  which  withdrew  the  apphcation 
for  Ucense  amendment.  The  above 
documents  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Dociunent  Room,  the  Gehnan  Building 
2120  L  Street.  N\V..  Washington,  DC. 
and  at  the  local  public  dociunent  room 
located  at  the  Atkins  Library,  University 
of  North  Carohna,  Charlotte  NC  (UNCC" 
Station)  28223. 

Dated  at  Rockville.  Maryland,  this  lOlh  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Conunission. 
Victor  Neraes. 

Project  Manager,  Project  Directorate  1 1-3. 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-28762  Filed  11-21-94;  8:45  am) 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment: 
Deregulation  Measures  in  Japan 

agency:  Office  of  the  Uniied  States 

Trade  Representative. 

ACTION:  Request  for  written  comments 

regarding  deregulation  measures  in 

Japan. 


SUMMARY:  The  Government  of  Japan 
currently  is  in  the  process  of  preparing 
a  five-year  plan  for  deregulation 
measures  in  Japan,  which  it  expects  to 
finalize  by  the  end  of  March,  1995.  The 
United  States-Government  has  provided 
the  Government  of  Japan  with  an  initial 
list  of  comments  and  specific 
suggestions  regarding  the  deregulation 
plan,  and  the  United  States  Government 
intends  to  consult  with  the  Government 
of  Japan  in  various  fora  regarding  the 
preparation  and  implementation  of  the 
plan  and  other  deregulation  issues. 
USTT?  sohcits  comments  fit)m  interested 
parties  regarding  specific  laws, 
regulations,  or  regulatory  practices  in 
Japan,  the  removal  or  modification  of 
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which  would  improve  market  access  for 
United  States  products  or  services. 
DATES:  Comments  are  due  on  or  before 
noon  on  December  21,  1994. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW..  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ira  Wolf.  Assistant  United  States  Trade 
Representative.  (202)  395-3900,  or 
lames  Southwick.  Assistant  General 
Counsel.  (202)  395-7203. 
SUPPLEMENTARY  INFORMATION:  In  the 
course  of  the  past  year,  the  United 
States  has  held  three  rounds  of 
consultations  with  Japan  addressing 
deregulation  and  competition  policy 
issues  in  a  working  group  estabUshed 
under  the  Joint  Statement  on  the  United 
States-Japan  Framework  for  a  New 
Economic  Partnership  (the 
"Framework").  In  these  consultations, 
the  United  States  has  proposed  specific 
regulatory  changes  by  the  Government 
of  Japan  as  well  as  more  general  changes 
in  regulatory  practices,  administrative 
procedures,  and  competition  policy 
enforcement.  In  addition,  in  other 
contexts  the  United  States  has  held 
other  consultations  with  Japan 
addressing  deregulation  issues  in 
particular  sectors  or  with  respect  to 
particular  structural  issues. 

In  March  and  June,  1994,  Japan 
announced  specific,  initial  deregulator>' 
measures  that  it  would  take  in  the  areas 
of  housing  construction;  information 
and  telecommunications;  import 
promotion,  market  access,  and 
distribution;  and  finance,  securities,  and 
insurance.  The  Government  of  Japan 
currently  is  in  the  process  of  preparing 
a  five-year  plan  to  follow  up  on  these 
initial  measures. 

The  Government  of  Japan  invited 
interested  foreign  governments  to 
submit  specific  deregulation  requests 
and  comments  to  be  taken  into 
consideration  in  preparing  its  five-year 
plan.  On  October  27,  the  European 
Union  submitted  a  Ust  of  deregulation 
requests. 

In  response  to  the  Government  of 
Japan's  invitation,  the  United  States 
Government,  under  the  coordination  of 
the  Office  of  the  United  States  Trade 
Representative,  prepared  and  presented 
to  the  Government  of  Japan,  on 
November  15, 1994,  an  initial  list  ot 
deregulation  requests  and  comments  for 
consideration  in  connection  with 
Japan's  five-year  deregulation  plan.  The 
list  was  based  on  information  gathered 
in  the  preparation  of  the  annual 
National  Trade  Estimates  Report 
(required  by  section  181(b)  of  the  Trade 
Act  of  1974.  as  amended  (19  U.S.C. 
2241)),  information  brought  to  the 


attention  of  various  agencies  of  the 
United  States  Government  by  U.S. 
industry,  and  information  gathered  by 
the  United  States  Government.  The  list 
is  available  for  public  inspection  and 
copying  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20506.  An 
appointment  to  review  the  list  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  firom  10  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

The  United  States  Government 
intends  to  consult  with  the  Government 
of  Japan  in  various  fora  regarding  the 
issues  in  the  list  and  regarding  the 
preparation  and  implementation  of  the 
five-year  plan.  The  United  States 
Government  intends  to  submit  to  Japan, 
as  appropriate,  additional  requests  or 
comments  regarding  the  action  plan  and 
other  deregulation  issues. 

Request  for  Public  Comment 

Interested  persons  are  invited  to 
submit  written  comments  on  specific 
laws,  regulations,  or  regulatory  practices 
in  Japan,  the  removal  or  modification  of 
which  would  improve  market  access  for 
United  States  products  or  services. 
Comments  need  not  be  limited  to  the 
sectors  covered  by  the  deregulation 
measures  identified  by  Japan  in  March 
and  Jime,  1994,  but  may  address  any 
sector.  Comments  should  identify  and 
explain  the  laws,  regulations,  and 
regulatory  practices  in  sufficient  detail 
to  allow  a  full  understanding  of  the 
regulatory  issues  and  market  access 
concerns. 

In  addition  to  comments  regarding 
specific  laws,  regulations,  or  regulatory 
practices,  USTR  is  interested  in 
receiving  comments  from  interested 
persons  regarding  regulatory  processes 
and  procedures,  for  example  regarding 
transparency  or  review  of  administrative 
actions,  which  affect  market  access. 

Comments  are  due  no  later  than  noon 
on  December  21, 1994.  Comments  must 
be  in  Englisli  and  provided  in  twenty 
copies  to:  Office  of  Japan  and  China 
Affairs,  Attn:  Japan  Deregulation  Issues, 
Room  322,  USTR,  600  17th  Street,  NW. 
Washington.  DC  20506. 

Comments  will  be  placed  in  a  file 
open  to  public  inspection,  except 
confidential  business  information. 
Parties  requesting  that  confidential 
business  information  they  submit  be 
exempt  from  disclosure  must  mark  the 
confidential  business  information  in  the 
same  manner  as  described  in  15  CFR 
2006.15(b).  i.e.,  it  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL  " 
in  contrasting  color  ink  at  the  top  of 


each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  will  be  placed 
in  the  file  that  is  open  to  public 
inspection. 
Ira  Wolf. 

Assistant  United  States  Trade  Representative 
for  Japan  and  China  Affairs. 
IFR  Doc.  94-28779  Filed  11-21-94:  8:45  ami 
BILUNQ  CODE  3190-01 -M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday. 
December  8. 1994,  and  Friday, 
December  9, 1994  at  the  Washington 
Marriott  Hotel,  1221  22nd  Street  NW., 
Washington,  DC,  in  the  Dupont  Room. 
The  meetings  are  tentatively  scheduled 
to  begin  at  9  a.m.  each  day.  Among  the 
topics  to  be  discussed  are  antitrust 
issues,  comments  on  the  HHS 
Secretary's  reports  on  Medicare 
beneficiary  access  and  financial 
liability.  Medicare  risk  contracting,  state 
responses  to  market  reform,  practice 
guidelines,  proposed  analyses  of  causes 
for  slowdown  in  Medicare  spending 
growth,  provider-driven  integration 
activity  in  the  health  market,  insurance 
market  reforms,  relationships  between 
purchasers  and  health  plans.  Section 
1115  Medicaid  waivers,  analysis  of  the 
use  of  report  cards  by  purchasers, 
government,  and  health  plans,  and 
successful  models  of  care  for 
underserved  populations.  Several  other 
topics  may  be  added  to  the  final  agenda, 
which  will  be  available  on  December  2, 
1994. 

ADDRESSES:  Please  note  that  the 
Commission  has  a  new  address:  2120L 
Street,  NW.,  Suite  200,  Washington,  DC: 
20037.  The  telephone  number  is  the 
same:  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 

SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Friday,  December  2,  1994  and  will  be 
mailed  out  at  that  time.  To  receive  an 


■  ■  ■      ■  .        .    ' 
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agenda,  please  direct  all  requests  to  the 

receptionist  at  202/653-7220 

Paul  B.  Ginsbui^. 

Executive  Director. 

[FR  Doc.  94-28739  Filed  11-21-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34980;  File  No.  SR-ISCC- 
94-05] 

Self-Regulatory  Organizations; 
International  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Eliminating  the  PORTAL 
Program 

November  16, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  11,  1994,  the  International 
Securities  Clearing  Corporation 
( "ISCC")  filed  with  the  Seciuities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  ISCC. 
The  Commission  is  publisliing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  proposed  rule  change  consists  of 
the  elimination  of  ISCC's  PORTAL 
program. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission, 
ISCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ISCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  i?y/e 
Change 

(a)  In  1989,  ISCC  obtained  approval  to 
provide  a  service  which  would  permit 
ISCC  to  accept  data  firom  the  National 


Association  of  Securities  Dealers 
("NASD")  in  coimection  with 
transactions  in  the  National  Securities 
Clearing  Corporation's  PORTAL  system. 
ISCC  would  forward  instructions 
regarding  PORTAL  transactions  to  the 
Centrale  de  Livraison  de  Valeurs 
Mobiliers  ("CEDEL")  and  The 
Depository  Trust  Company's 
Institutional  Delivery  System  for 
settlement. 

ISCC  has  not  processed  any  PORTAL 
transactions  for  over  two  and  one  half 
years.  Because  this  service  has  not  been 
used  and  because  currently  the  NASD 
does  not  and  in  the  future  the  NASD 
will  not  transmit  information  on 
PORTAL  transactions  directly  to  ISCC. 
ISCC  has  determined  to  discontinue  the 
service.  Broker-dealers  will  have 
alternative  means  of  settling 
transactions  in  PORTAL  securities, 
including  the  ability  to  send  data  on 
these  transactions  directly  to  ISCC  for 
transmission  to  CEDEL. 

(b)  Since  the  filing  will  eliminate  a 
service  that  has  no  volume  and  is 
therefore  not  cost  effective  to  maintain, 
eUmination  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

ISCC  does  not  beheve  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

ISCC  has  not  solicited  or  received  any 
comments.  ISCC  will  notify  the 
Commission  of  any  written  comments 
received  by  ISCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  ^  and  Rule 
19b-4(e)(4)  3  thereunder  in  that  it  effects 
a  change  in  an  existing  service  of  ISCC 
that  does  not  adversely  effect  the 
safeguarding  of  securities  of  funds  in  the 
custody  or  control  of  ISCC  or  for  which 
ISCC  is  responsible  and  does  not 
significantly  effect  the  rights  or 
obligations  of  ISCC  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  iirvestors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  §  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Stiwt  NW.,  Washington  DC 
20549.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  file 
number  SR-ISCC-95-05  and  should  be 
submitted  by  December  13, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand.  » 

Deputy  Secretary. 

IFR  Doc.  94-28780  Filed  11-21-94;  8:45  am) 

BOiJNQ  COOC  a01»41-M 

[Rei.  No.  IC-20705;  812-«196] 

AFD  Exchange  Reserves,  et  ai.;  Notice 
of  Application 

November  15, 1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Appfication  for 
Exemption  under  the  investment 
Company  Act  of  1940  (the  "Act"). 


il$U.S.C78s(b)(l)(19«8). 


'  15  U.S.C  78»(b)(3)(A)(iil)  (1988). 
5  17  CFR  240.19l>-4(e)(4)  (1994). 


APPUCANTS:  AFD  Exchange  Reswves, 
The  AHiance  Fund,  Inc.,  The  Alliance 
Portfolios,  Alliance  All-Asia  Investment 
Fund.  Inc..  AlUance  Balanced  Shares, 
Lie..  Alliance  Bond  Fund,  Inc.,  Alliance 
Counterpoint  Fund,  Alliance  Global 
Dollar  Government  Fund.  Inc..  Alliance 
Global  Small  Cap  Fund.  Inc..  Alliance 
Growth  and  Income  Fund.  Inc..  Alliance 
Income  Builder  Fund,  Inc.,  Alliance 
International  Fund,  Alliance  Mortgage 
Securities  Income  Fund,  hic.  Alliance 
Mortgage  Strategy  Trust,  Inc..  Alliance 
Multi-Market  Sti^tegy  Trust,  Inc., 
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Alliance  Municipal  Income  Fund,  Inc., 
Alliance  Municipal  Income  Fund  II, 
Alliance  New  Europe  Fimd,  Inc., 
Alliance  North  American  Govenunent 
Income  Trust,  Inc.,  Alliaoce  Premier 
Growth  Fund,  Inc.,  Alliance  Quasar 
Fund,  Inc.,  Alliance  Short-Term  Multi- 
Market  Trust,  Inc.,  Alliance  Technology 
Fund,  Inc..  Alhance  Utihty  Income 
Fund,  Inc.,  Alliance  Worldwide 
Privatization  Fund,  Inc.  (individually  a 
"Fund"  and  collectively  the  "Funds"), 
Alliance  Capital  Management  LP.  (the 
"Adviser")  and  AlUance  Fund 
Distributors,  Inc.  (the  "Distributor"). 
Applicants  request  that  any  order  apply 
to  all  hiture  series  of  the  Funds,  or  any 
registered  open-aid  investment 
companies  that  are  part  of  the  same 
group  of  investment  companies  and  (a) 
whose  investment  adviser  is  Adviser  or 
an  investment  adviser  that  is  under 
common  control  with  Adviser,  (b) 
whose  principal  underwriter  is 
Distributor  or  a  principal  underwriter 
that  is  under  common  control  with 
DistributOT,  (c)  which  hold  themselves 
out  to  investors  as  being  related  for 
purposes  of  investment  and  investor 
services,  and  (d)  whose  shares  are 
divided  into  up  to  four  classes  of 
securities  whose  sales  load,  CDSC,  rule 
12b-l  fees,  exchange  privileges, 
conversion  feature  and  difierences  in 
voting  rights  are  identical  to  those  in  the 
application.* 

RELEVANT  ACT  SECnONS:  Exemptions 
requested  pursuant  to  section  6(c)  of  the 
Act  for  an  order  exempting  applicants 
from  sections  2(a)(32),  2(a)(35).  18(f), 
18(g),  18(i),  22(c)  and  22(d)  of  the  Act 
and  rule  22c-l  thereunder. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  Fimds  and 
future  series  of  the  Funds  to  issue  up  to 
four  classes  of  shares  and  to  impose  a 
contingent  deferred  sales  charge 
("CDSC")  in  connection  with  the 
redemption  of  shares  of  the  Fimds. 
FIUNQ  DATE:  The  apphcation  was  filed 
on  August  23, 1994  and  amended  on 
October  24. 1994  and  November  14. 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 


Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
E)ecember  9, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretay.  SEC,  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Man,  Senior  Special  Counsel, 
at  (202)  942-0567,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation. 
SUPPt.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Each  Fund  is  an  open-end 
management  investment  company 
registered  luider  the  Act.  Adviser  serves 
as  each  Fimd's  investment  adviser  and 
manager  and  Ehstributor  acts  as  the 
principal  undenvriter  of  each  of  the 
Fund's  shares. 

2.  The  Funds  currently  are  permitted 
to  offer  up  to  three  classes  of  shares  and 
to  impose  a  CDSC  on  certain 
redemptions  of  two  classes  of  shares 
and  to  waive  the  CDSC  in  certain 
circumstances  pursuant  to  prior 
exemptive  orders  (the  "Prior  Orders").^ 

3.  Applicants  seek  on  order,  which 
will  supersede  the  Prior  Orders,  to  allow 
the  Fimds  to  issue  and  sell  up  to  four 
classes  of  shares  pursuant  to  a  multiple 
distribution  system  (the  "Multiple 
Distribution  System").  Under  the 
requested  order,  applicants  may  offer  (i) 
"Class  A"  shares  sold  subject  to  a 
conventional  front-end  sales  load  {uid  a 
rule  12b-l  fee  which  includes  a  service 
fee  and,  imder  certain  circumstances,  a 
CDSC;  (ii)  "Class  B  '  shares  sold  subject 


'  A  registered  open-end  investment  comjjany  of 
the  fame  group  of  investment  companies  as  the 
Funds  includes  such  a  company  organised  in  the 
future  and  such  a  company  that  is  currently 
re^stered  whose  board  of  directors  or  trustees  in 
the  future  determines  to  establish  a  distribution 
system  pursuant  to  which  up  to  four  classes  of 
shares  may  be  offered  and  sold  as  described  in  the 
application.  Any  such  series  or  companies  will  be 
subject  to  each  of  the  conditions  contained  in  the 
applicatioo. 


'Investment  Company  Act  Release  Nos.  1729S 
(Jan.  12.  1990)  (notice)  and  17330  (Feb.  2. 1990) 
(order);  The  Alliance  Fund,  Inc.,  Invsetment 
Company  Act  Release  Nos.  18734  (May  27. 1992) 
(notice)  and  16S0S  Oune  23. 1992)  (order);  The 
Alliance  Fund,  btc.  Investment  Company  Act 
Release  No*.  19203  (Dae  31. 1992)  (notice)  and 
19235  ()an.  26,  1993)  (order);  and  The  Alliance 
Fund.  Inc.,  Invsetment  Company  Act  Release  Nos. 
19328  (Mar.  11. 1993)  (notice)  and  19386  (.Apr.  6. 
1993)  (order). 


to  a  CDSC  (for  a  period  typically  within 
a  range  of  three  to  six  years)  and  a  rule     ' 
12b-l  fee  which  includes  a  service  fee; 
(iii)  "Class  C"  shares  sold  subject  to  a 
rule  12b-l  fee  whidi  includes  a  service 
fee  and  a  CDSC;  and  (iv)  a  class  of 
shares  (the  "Class  Y"  shares)  to  be 
offered  and  sold  without  any  front-end 
sales  load,  CDSC  or  rule  12b-l  fee 
payable  by  the  Fimd.  Class  Y  shares  will 
be  sold  to  certain  types  of  investors, 
including  certain  institutional  investors, 
as  described  in  a  Fimd's  prospectus. 

4.  Each  of  the  four  classes  of  shares 
will  represent  interests  in  the  same 
portfolio  of  investments  of  a  Fund.  Each 
of  the  four  classes  of  shares  will  be 
identical  except  that 

(i)  the  rule  I2b>-1  fees  (which  include 
a  service  fee  within  the  meaning  of 
Article  m.  Section  26  of  the  Rules  of 
Fair  Practice  of  the  National  Association 
of  Securities  Dealers  ("NASD") 
("service  fee"))  payable  by  the  Fund  to 
Distributor  will  be  higher  for  Class  B 
and  Class  C  shares  than  they  will  be  for 
Class  A  shares: 

(ii)  the  transfer  agency  costs 
attributable  to  each  class  may  differ; 

(iii)  each  class  may  bear  dinierent 
Class  Expenses,  as  defined  in  condition 
1  below; ' 

(iv)  the  four  classes  will  have  different 
exchange  privileges; 

(v)  only  Class  B  shares  will  have  a 
conversion  feature;  and 

(vi)  each  affected  class  of  shares  will 
vote  separately  as  a  class  with  respect  to 
the  Fund's  rule  12b-l  plan  and  on  other 
matters  for  which  separate  class  voting 
is  appropriate  under  applicable  law; 
provided  that,  if  the  Fund  submits  to  a 
vote  of  both  the  Class  A  shareholders 
and  the  Class  B  shareholders  an 
amendment  to  the  Fund's  rule  12b-l 
plan  that  would  materially  increase  the 
amount  to  be  paid  thereunder  with 
respect  to  the  Class  A  shares,  the  Class 
A  shareholders  and  the  Class  B 
shareholders  will  vote  separately  by 
class. 

5.  The  distribution  structure  for  all 
classes  of  shares  will  comply  with  the 
applicable  NASD  Rules  of  Fair  Practice 
relating  to  sales  charges,  including 
front-end,  deferred  and  asset-based  sales 
charges.  Additionally,  any  service  fees 
paid  by  the  Funds  will  meet  NASD 
requirements  for  the  imposition  of  a 
service  fee. 

6.  All  Class  B  shares  of  the  Funds  will 
automatically  convert  to  Class  A  shares 
a  certain  number  of  years  after  the  end 
of  the  calendar  month  in  which  the 


'Class  expenses  include  fees  under  a  non-nile 
12b-l  shareholder  services  plan.  Nona  of  the  Funds 
currently  has  adopted  a  non-rule  12b-l  shareholder 
services  plan.  Any  such  plan  adopted  in  the  future 
would  comply  with  condition  16  below. 


shareholder's  order  to  pundiase  was 
accepted.  Such  number  of  years,  which 
will  depend  on  the  conversion  schedule 
that  applied  at  the  time  the  Class  B 
shares  were  originally  purchased,  may 
be  up  to  eight.  Shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  in  respect  of 
Class  B  shares  will  be  treated  as  Class 
B  shares  for  purposes  of  the  higher  rule 
12b-l  fee.  However,  for  purposes  of 
conversion  to  Class  A  shares,  all  shares 
in  a  shareholder's  account  which  are 
purchased  through  the  reinvestment  of 
dividends  and  distributions  paid  in 
respect  of  Class  B  shares  (and  which 
have  not  converted  to  Class  A  shares  as 
provided  in  the  following  sentence)  will 
be  considered  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  account  (other  than 
those  in  the  sub-account  referred  to  in 
the  preceding  sentence)  convert  to  Class 
A  shares,  an  equal  pro  rata  portion  of 
the  Class  B  shares  in  the  sub-account 
will  also  convert  to  Class  A  shares.  The 
conversion  of  Class  B  to  Class  A  shares 
may  be  suspended  if  the  opinion  of 
counsel  obtained  by  the  Funds  that  the 
conversion  does  not  constitute  a  taxable 
event  under  current  federal  income  tax 
law  is  no  longer  available. 

7.  Adviser  or  Distributor  may  choose 
to  reimburse  or  waive  rule  12b-l  fees, 
transfer  agency  costs  or  any  Class 
Expenses  on  certain  classes  on  a 
volimtary,  temporary  basis.  The  amount 
of  rule  12b-l  fees,  transfer  agency  costs 
or  any  Class  Expenses  waived  or 
reimbursed  by  Adviser  or  Distributor 
may  vary  from  class  to  class.  Rule  12b- 
1  fees,  transfer  agency  costs  and  any 
Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  obviously 
expected  to  vary  from  one  class  to 
another.  .Applicants  thus  believe  that  it 
is  acceptable  and  consistent  with 
shareholder  expectations  to  reimburse 
or  waive  rule  12b-l  fees,  transfer  agency 
costs  or  any  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
Fund. 

8.  In  addition.  Adviser  or  Distributor 
may  waive  or  reimburse  Fund  expenses 
(with  or  without  a  waiver  or 
reimbursement  of  rule  12b-l  fees, 
transfer  agency  costs  or  any  Class 
Expenses)  but  only  if  the  same 
proportionate  amount  of  Fimd  expenses 
are  waived  or  reimbursed  for  each  class. 
Thus,  any  Fund  expenses  that  are 
waived  or  reimbursed  would  be  in  turn 
credited  to  each  class  of  shares  of  the 
Fund  based  on  the  relative  net  assets  of 
the  classes.  Fund  expenses  apply 
equally  to  all  classes  of  a  Fund, 
Accordingly,  it  may  not  be  appropriate 
to  waive  or  reimburse  Fund  expenses  at 


different  levels  for  different  classes  of  a 
Fund. 

9.  Adviser's  or  Distributor's  ability  to 
effect  any  of  the  waivers  or 
reimbursements  described  above  is 
subject  to  the  Funds'  receipt  of  a  ruling 
of  the  Internal  Revenue  Service  that  the 
effecting  of  such  waivers  or 
reimbursements  does  not  result  in  any 
Fund's  dividends  or  distributions 
constituting  "preferential  dividends" 
under  the  Internal  Revenue  Code. 

10.  Under  the  Multiple  Distribution 
System,  each  of  the  four  classes  may  be 
given  exchange  privileges.  Shares  of 
each  class  generally  will  be  permitted  to 
be  exchanged  only  for  shares  of  a  class 
with  similar  characteristics  in  another 
Fund.  Class  Y  shares  of  a  Fund  may  be 
exchangeable  for  Class  Y  shares  of  other 
Funds  and  shares  of  certain  money 
market  fimds  sponsored  by  Adviser.  If 
the  aggregate  net  asset  value  of  shares  of 
all  Funds  held  by  an  investor  reaches 
the  minimum  amount  at  which  an 
investor  in  a  Fund  may  purchase  Class 
A  shares  of  the  Fund  at  net  asset  value 
without  a  frx)nt-end  sales  load  or  more 
on  or  before  December  15  in  any  year, 
all  Class  B  or  Class  C  shares  of  the  Fund 
held  by  the  investor  may  he  exchanged, 
at  the  investor's  request,  at  net  asset 
value,  without  any  fit>nt-end  sales  load 
or  CDSC,  for  Class  A  shares  of  the  Fund. 
All  exchanges  that  are  made  at  other 
than  relative  net  asset  values  of  the 
respective  securities  to  be  exchanged 
will  be  made  in  accordance  with  rule 
lla-3. 

11.  Applicants  seek  an  order  to  permit 
the  Funds  to  assess  a  CDSC  on 
redemptions  of  Class  A  shares  sold 
pursuant  to  a  complete  frt}nt-end  sales 
load  waiver  applicable  to  large 
purchases  in  addition  to  a  CDSC  on 
certain  redemptions  of  Class  B  and  Class 
C  shares  and  to  waive  such  a  CDSC  in 
certain  circumstances.  The  CDSC  will 
not  be  imposed  on  redemptions  of 
shares  that  were  purchased  more  than  a 
specified  period  (the  "CDSC  Period") 
prior  to  their  redemption  or  that  were 
derived  irom  the  reinvestment  of 
distributions;  or  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
period.  Any  CDSC  will  be  imposed  only 
on  the  lesser  of  the  value  of  the  shares 
redeemed  (exclusive  of  reinvested 
distributions)  or  the  total  cost  of  such 
shares.  In  determining  whether  a  CDSC 
is  applicable,  it  is  assumed,  unless  the 
shareholder  otherwise  specifically 
directs,  that  a  redemption  is  made  first 
of  any  shares  in  the  shareholder's  Fund 
account  that  are  not  subject  to  a  CDSC, 
second  of  shares  derived  from 


reinvestment  of  dividends,  third  of 
shares  held  for  a  period  longer  than  the 
CDSC  Period,  and  fourth  of  shares  held 
for  a  period  no  longer  than  the  CDSC 
Period.  In  determining  the  rate  of  any 
applicable  CDSC,  it  is  assumed  that 
shares  held  by  the  investor  for  the 
longest  period  of  time  within  the  CDSC 
Period  are  redeemed.  No  CDSC  will  be 
imposed  on  any  shares  issued  by  the 
Funds  prior  to  the  date  of  the  order 
requested  by  this  application  except  as 
allowed  by  the  Prior  Orders. 

12.  If  a  Fund  waives  or  reduces  the 
CDSC,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  offerees  in  the 
class  specified.  In  waiving  or  reducing 
a  CDSC,  the  Funds  will  comply  with  die 
requirements  of  rule  22d-l  under  the 
Act  as  if  such  CDSC  were  a  sales  load. 
If  the  Directors/Trustees  of  a  Fund 
determine  to  discontinue  a  waiver  of  a 
CDSC,  the  disclosure  in  the  Fund's 
prospectus  will  be  appropriately 
revised.  Any  Class  A,  Class  B  or  Class 
C  shares  purchased  prior  to  the 
termination  of  such  waiver  would  be 
able  to  have  the  CDSC  waived  as 
provided  in  the  Fund's  prospectus  as  in 
effect  at  the  time  of  the  purchase  of  such 
shares. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  the  proposed 
issuance  and  sale  of  any  of  the  classes 
of  shares  might  be  deemed  to  result  in 
a  "senior  security"  within  the  meaning 
of  section  18(g)  of  the  Act  and  to  be 
prohibited  by  section  18(f)(1)  of  the  Act 
and  to  violate  the  equal  voting 
provisions  of  section  18(i)  of  the  Act.  In 
addition,  applicants  request  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  22(c)  and  2'-:(d)  of  the  Act  and 
rule  22C-1  thereunder  to  the  extent 
necessary  to  permit  the  Funds  to 
implement  the  proposed  CDSC 
arrangement. 

2.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders.  The  proposed 
arrangement  will  not  involve  borrowing 
and  will  not  affect  the  Fimds'  assets  or 
reserves;  it  also  will  not  increase  the 
speculative  character  of  the  shares  in  a 
Fund,  since  all  the  shares  will 
participate  in  all  of  the  Fund's  income 
and  all  of  the  Fund's  expenses  (with  the 
exception  of  the  differing  rule  12b-l 
fees,  transfer  agency  costs  and  Class 
Expenses,  if  any)  on  the  basis  of  the 
relative  net  assets  of  the  classes. 

3.  Under  the  Multiple  Distribution 
System,  mutuality  of  risk  will  be 
preserved  with  respect  to  all  classes  of 
shares  in  a  Fund.  Further,  since  all 
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classes  of  shares  will  be  redeemable  at 
all  times,  no  class  of  shares  will  have 
any  prefierence  or  priority  over  any  other 
class  in  a  Fimd  in  the  usual  sense  (that 
is,  no  class  will  have  distribution  or 
liquidation  preferences  with  respect  to 
particular  assets,  no  class  will  have  any 
right  to  require  that  lapsed  dividends  be 
paid  before  dividends  are  declared  on 
the  class  and  no  class  will  be  protected 
by  any  reserve  or  other  account). 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  The  Class  A,  Class  B.  Class  C  and 
Class  Y  shares  will  represent  interests  in 
the  same  portfolio  of  investments  of  a 
Fund,  and  be  identical  in  all  respects, 
except  as  set  forth  below.  The  only 
differences  among  the  Class  A,  Class  B, 
Class  C  and  Class  Y  shares  of  a  Fund 
will  relate  solely  to:  (a)  the  impact  of  the 
disproportionate  rule  12b-l  fees 
allocated  to  each  of  the  Class  A,  Class 
B  and  Class  C  shares  of  the  Fimd  and 
the  fact  that  the  Class  Y  shares  will  not 
bear  any  rule  12b-l  fees;  (b)  the  impact 
of  the  disproportionate  transfer  agency 
costs  attributable  to  each  of  the  Class  A, 
Class  B,  Class  C  and  Class  Y  shares;  (c) 
the  different  Class  Expenses,  if  any, 
which  shall  be  limited  to  the  following 
expenses  determined  by  the  Directors/ 
Trustees  to  be  attributable  to  a  specific 
class  of  shares: 

(i)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  specific  class, 

(ii)  Commission  registration  fees 
incurred  with  respect  to  a  specific  class 
of  shares, 

(iii)  blue  sky  registration  fees  incurred 
with  respect  to  a  specific  class  of  shares, 

(iv)  the  expenses  of  administrative 
personnel  and  services  required  to 
support  the  shareholders  of  a  specific 
class, 

(v)  litigation  or  other  legal  expenses 
relating  tr  i  specific  class  of  shares, 

(vi)  Dire.-tors/Trustees  fees  or 
expenses  incurred  as  a  result  of  issues 
relating  to  a  specific  class  of  shares, 

(vii)  accounting  expenses  relating  to  a 
specific  class  of  shares; 

(viii)  any  fees  imposed  pursuant  to  a 
non-rule  1 2b-l  shareholder  services 
plan;  and 

(ix)  any  other  incremental  expenses 
subsequently  identified  that  lawfully 
may  be  allocated  to  one  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order;  (d)  the 
fact  that  the  Class  A.  Class  B  and  Class 
C  shares  will  each  vote  separately  as  a 


class  with  respect  to  the  Fimd's  rule 
12b-l  plan  and  that  the  Class  A,  Class 
B,  Class  C  and  Class  Y  shares  will  each 
vote  separately  as  a  class  with  respect  to 
other  matters  for  which  separate  class 
voting  is  appropriate  under  applicable 
law,  provided  that,  if  the  Fund  submits 
to  a  vote  of  both  the  Class  A 
shareholders  and  Qass  B  shareholders 
an  amendment  to  the  Fund's  rule  12b- 
1  plan  that  would  materially  increase 
the  amount  to  be  paid  thereunder  with 
respect  to  the  Class  A  shares,  the  Class 
A  shareholders  and  the  Class  B 
shareholders  will  vote  separately  by 
class  as  provided  in  condition  2  below; 
(e)  the  different  exchange  privileges  of 
the  Class  A,  Class  B,  Class  C  and  Class 
Y  shares;  (f)  the  fact  that  only  Class  B 
shares  will  have  a  conversion  feature; 
and  (gl  the  designation  of  each  class  of 
shares  of  the  Fund. 

2.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Class 
A  shares  under  the  plan,  existing  Class 
B  shares  will  stop  converting  into  Class 
A  unless  the  Class  B  shareholders, 
voting  separately  by  a  class,  approve  the 
proposal.  The  Directors/Trustees  shall 
take  such  action  as  is  necessary  to 
ensure  that  existing  Class  B  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Class  A"),  identical  in 
all  material  respects  to  Class  A  as  it 
existed  prior  to  implementation  of  the 
proposal,  no  later  than  such  shares 
previously  were  scheduled  to  convert 
into  Class  A.  If  deemed  advisable  by  the 
Directors/Trustees  to  implement  the 
foregoing,  such  action  may  include  the 
exchcinge  of  all  existing  Class  B  shares 
for  a  new  class  ("New  Class  B"), 
identical  to  existing  Class  B  shares  in  all 
material  respects  except  that  New  Class 
B  will  convert  into  New  Class  A.  New 
Class  A  or  New  Class  B  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Ehrcctors/Trustees 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  4,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Class  A  or  New 
Class  B  shall  be  home  solely  by  the 
Adviser  and  the  Distributor.  Class  B 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Class  A 
shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Class  A  plan  and  the 
relationship  of  such  plan  to  the  Class  B 


shares  are  disclosed  in  an  effective 
registration  statement. 

3.  The  Directors/Trustee  of  each  of  the 
Funds,  including  a  majority  of  the 
independent  Directors/Trustees,  shall 
have  approved  the  Multiple  Distribution 
System  prior  to  the  implementation  of 
the  Multiple  Distribution  System  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  Directors/Trustees  of 
each  of  the  Funds  regarding  the 
deliberations  of  the  Directors/Trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  Multiple  Distribution 
System  will  reflect  in  detail  the  reasons 
for  determining  that  the  Multiple 
Distribution  System  is  in  the  best. 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

4.  On  an  ongoing  basis,  the  Directors/ 
Trustees  of  the  Funds,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the  four 
classes  of  shares.  The  Directors/ 
Trustees,  including  a  majority  of  the 
independent  Directors/Trustees,  shall 
take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Adviser  and 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Directors/Trustees.  It  a 
conflict  arises.  Adviser  and  Distributor 
at  their  own  cost  will  remedy  such 
conflict  up  to  and  including  establishing 
one  or  more  new  registered  management 
investment  companies. 

5.  The  Directors/Trustees  of  the  Funds 
will  receive  quarterly  and  annual 
statements  concerning  distribution  and 
shareholder  servicing  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  or  service  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  the  Directors/ 
Trustees  to  justify  any  fee  attributable  to 
that  class.  The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  Directors/ 
Trustees  in  the  exercise  of  their 
fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  its  Class  A,  Class  B,  Class  C 
and  Class  Y  shares,  to  the  extent  any 
dividends  are  paid,  will  be  calculated  in 
the  same  manner  at  the  same  time  on 
the  same  day  and  will  be  in  the  same 
amount,  except  that  rule  12b-l  fee 
payments  relating  to  each  respective 
class  of  shares  will  be  borne  exclusively 


by  that  class  and  any  incremental 
transfer  agency  costs  or  Class  Expenses 
relating  to  the  Class  A,  Class  B,  Qass  C 
or  Class  Y  shares  will  be  borne 
exclusively  by  that  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  Class 
A,  Class  B,  Class  C  and  Class  Y  shares, 
and  the  proper  allocation  of  income  and 
expenses  among  the  classes,  have  been 
reviewed  by  an  expert  (the  "Expert"). 
The  Expert  has  rend««d  a  report  to 
applicants,  which  has  been  provided  to 
the  staff  of  the  Commission  as  Exhibit 
D  to  this  application,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  Substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  under  the  Multiple  Distribution 
System  and,  based  upon  such  review, 
will  render  at  least  annually  a  report  to 
the  Fimds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  Sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  (which  the  Funds  agree  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  the 
written  request  to  the  Funds  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "report  on 
policies  and  procedures  placed  in 
operation,"  as  defined  and  described  in 
SAS  No.  70  of  the  American  Institute  of 
Certified  Public  Accountants 
("AICPA"),  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness,"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA, 
as  it  may  be  amended  fi-om  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  fit)m  time  to 
time. 

8.  The  initial  determination  of  Class 
Expenses,  if  any,  that  will  be  allocated 
to  a  class  and  any  subsequent  changes 
thereto  has  been  or  will  be  reviewed  and 
approved  by  the  Directors/Trustees, 
including  a  majority  of  the  independent 
Directors/Trustees.  Any  person 
authorized  to  direct  the  allocation  and 


disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  Class  Expenses  shall 
provide  to  the  Directors/Trustees,  and 
the  Directors/Trustees  shall  review  at 
least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

9.  Apphcants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  four 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  four 
classes  of  shares.  This  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  7  above,  and  will  be 
concurred  with  by  the  Expert  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
7  above.  Applicants  will  take  inunediate 
corrective  measiues  if  the  Expert  or 
appropriate  Substitute  Expert  does  not 
so  concur  in  the  ongoing  reports. 

10.  The  prospectuses  of  the  Funds 
relating  to  the  Class  A,  Class  B,  Class  C 
and  Class  Y  shares  will  contain  a 
statement  to  the  effect  that  a  salesperson 
and  any  other  person  may  receive 
different  levels  of  compensation  for 
selling  or  servicing  one  particular  class 
of  shares  over  another  in  a  Fimd. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  Class 
A,  Class  B,  Class  C  and  Class  Y  shares 
may  appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
agree  to  conform  to  such  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors/Trustees  of  the  Fimds  with 
respect  to  the  Multiple  Distributior 
System  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the 
Directors/Trustees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibihties  of  the  Directors/ 
Trustees. 

13.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  shareholder  reports  of 
each  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  each  class  of  shares.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 


and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  Uterature  describes  the  expenses 
or  performance  data  applicable  to  Class 
A,  Class  B,  Class  C  or  Class  Y  shares,  it 
will  disclose  the  expenses  and/or 
performance  data  appUcable  to  the  fotir 
classes.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  Usting  of  the 
Funds'  net  asset  values  and  pubUc 
offering  prices  will  present  separately 
Class  A,  Class  B,  Qass  C  and  Class  Y 
shares. 

14.  Apphcants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  apphcation  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
piu^uant  to  their  rule  12b-l  or  non-rule 
12b-l  shareholder  services  plans  in 
reliance  on  the  exemptive  order. 

15.  Class  B  shares  will  convert  into 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  ID,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  Any  non-rule  12b-l  shareholder 
services  plan  adopted  by  a  Fund  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  6c-10 
under  the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2,  1988).  as 
such  rule  is  ciurently  proposed  and  as 

it  may  be  reproposed,  adopted  or 
amended. 

For  the  SEC.  by  the  Division  of  Investment 
ManagemeDt,  under  delegated  autliority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  94-28735  Filed  lt-21-94;  8:45  am) 
BILUNG  COOE  aOlO-OI-M 


60182  Federal  Register  /  Vol.  59.  No.  224^/  Tuesday.  November  22,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  224  /  Tuesday.  November  22,  1994  /  Notices 


60183 


[Rel.  No.  IC-20707;  812-«298] 

Cash  Assets  Trust,  et  al.;  Notice  of 
Application 

Ncvember  16, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC")- 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Cash  Assets  Trust  (the 
"Trust"),  Hawaiian  Trust  Company, 
Limited  (the  "Adviser"),  and  Aquila 
Distributors.  Inc.  (the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  18(f).  18(g). 
and  18(i)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  Trust  to 
offer  two  classes  of  shares  representing 
interests  in  the  same  investment 
portfolio. 

FILING  DATE:  The  application  was  filed 
on  October  21. 1994.  Apphcants  agree  to 
file  an  additional  amendinent,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  12. 1994.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  WTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary'.  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants:  Cash  Assets  Trust, 
Hawaiian  Trust  Company,  Limited,  and 
Aquila  Distributors,  Inc.,  380  Madison 
Avenue,  Suite  2300,  New  York,  New 
York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher.  Law  Clerk,  at  (202) 
942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  oT  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  Currently,  the  Trust  is 
authorized  to  offer  three  separate 
investment  portfolios  (the  "Portfolios"): 
Pacific  Capital  Cash  Assets  Trust, 
Pacific  Capital  Tax-Free  Cash  Assets 
Trust,  and  Pacific  Capital  U.S. 
Treasuries  Cash  Assets  Trust.  Each 
Portfolio  holds  itself  out  as  a  "money 
market  fund"  and  therefore  seeks  to 
maintain  a  stable  net  asset  value  of 
$1.00  per  share  pursuant  to  rule  2a-7 
under  the  Act.  Aquila  Distributors,  Inc., 
a  registered  broker-dealer,  serves  as  the 
distributor  of  the  Trust's  shares. 
Hawaiian  Trust  Company,  Limited 
serves  as  investment  adviser  to  the 
Trust.  Apphcants  request  that  relief 
extend  to  any  future  trust,  series  or 
portfolio  of  a  Trust  that  is  advised  by 
the  Adviser  or  whose  shares  are 
distributed  by  the  Distributor. 

2.  The  Trust  proposes  to  offer  two 
classes  of  shares  of  each  of  its  Portfolios: 
Original  Shares  and  Service  Shares  (the 
"Dual  Class  System").  The  currently 
outstanding  shares  of  each  Portfolio  will 
be  classified  as  Original  Shares.  If 
exemptive  relief  is  granted.  Original 
Shares  will  be  sold  solely  to  (1) 
financial  institutions  for  the  investment 
of  funds  for  which  they  act  in  a 
fiduciary,  agency,  investment  advisory 
or  custodial  capacity;  (2)  persons 
entitled  to  exchange  into  Original 
Shares  under  the  exchange  privileges  of 
the  Trust;  and  (3)  shareholders  owning 
shares  of  the  Trust  of  record  on  the  date 
that  both  classes  of  shares  are  first  made 
available.  Original  Shares  will  be  sold 
without  the  imposition  of  any  sales 
charges  and  will  not  be  subject  to  any 
asset-based  distribution  charges 
permitted  by  rule  12b-l  under  the  Act. 
However,  Original  Shares  will  continue 
to  be  subject  to  the  normal  and 
customary  expenses  of  the  Trust  such  as 
advisory  and  administrative  fees  and 
other  normal  operating  expenses. 

3.  Service  Shares  will  be  offered  to 
customers  of  banks  and  other  financial 
institutions  ("Service  Organizations") 
that  typically  are  compensated  by 
service  or  distribution  fees  paid  by  the 
mutual  funds  offered  to  their  customers 
rather  than  by  transactions  or  other  fees 
paid  directly  by  such  customers.  The 
fees  paid  by  this  class  could  be  in  the 
nature  of  (1)  a  distribution  fee  payable 
in  connection  with  a  plan  adopted 
pursuant  to  rule  12b-l  under  the  Act  (a 
"Rule  12b-l  Plan");  (2)  an 
administrative  services  fee  payable 
pursuant  to  a  non-rule  12b-l 
administrative  services  plan  (an 


"Administrative  Services  Plan");  or  (3) 
a  distribution  fee  and  an  administrative 
fee  as  a  result  of  a  combination  of  the 
two  types  of  plans. 

4.  Each  of  the  Portfolios  has  adopted 
a  currently  effective  distribution  plan 
luider  rule  12b-l,  but  neither  the  Trust 
nor  the  Portfolios  make  payments  imder 
this  plan. 

5.  Under  amended  Rule  12b-l  Plans 
to  be  implemented  with  the  Dual  Class 
System,  the  Trust  or  each  Portfolio,  on 
behalf  of  the  Services  Shares,  would 
typically  enter  into  agreements  with  and 
pay  the  Distributor  or  the  Service 
Organization  for  performing  certain 
services,  some  of  which  could  be 
construed  as  distribution  assistance. 
The  expenses  of  such  payments  would 
be  borne  entirely  by  the  Service  Shares 
shareholders.  Services  provided  in 
accordance  with  the  terms  of  the  Rule 
12b-l  Plan  would  not  be  duplicative  of 
any  services  to  be  provided  to  the  Trust 
or  its  PortfoUos  by  the  administrator, 
distributor  or  transfer  agent. 

6.  Under  an  Administrative  Services 
Plan,  the  Trust  or  the  Portfolios,  on 
behalf  of  the  Service  Shares,  would  have 
the  ability  to  enter  into  agreements  with 
Service  Organizations  in  which  each 
organization  will  agree  to  provide 
certain  services  to  its  clients,  members 
or  customers,  who  purchase  shares.  The 
provision  of  services  under  the 
Administrative  Services  Plan  would  not 
be  duplicative  of  any  services  to  be 
provided  to  the  Trust  or  a  Protfolio  by 
its  administrator,  distributor,  or  transfer 
agent.  Each  Portfolio  would  pay  a 
Service  Organization  for  its  service  in 
accordance  with  the  terms  of  its 
particular  Administrative  Services  Plan, 
and  the  expense  of  such  payment  will 
be  borne  entirely  by  the  beneficial 
owners  of  the  Service  Shares. 

7.  Under  the  Dual  Class  System,  each 
share  in  a  PortfoUo,  regardless  of  class, 
will  represent  an  interest  in  the 
Portfolio  and  will  have  identical  voting 
rights,  powers,  qualifications,  terms  and 
conditions,  and,  in  proportion  to  each 
Share's  net  asset  value,  liquidation 
rights  and  preferences.  Each  class  will 
differ  in  that:  (a)  Each  class  will  have  a 
different  class  designation;  (b)  only  the 
Service  Shares  will  bear  the  expenses 
applicable  to  an  Administrative  Services 
Plan  or  Rule  12b-l  plan;  (c)  each  class 
would  bear  certain  other  expenses  that 
are  directly  attributable  only  to  that 
class  ("Class  Expenses"),  as  set  forth  in 
condition  1;  (d)  classes  will  vote 
separately  with  respect  to  matters 
relating  to  the  Fund's  Rule  12b-l  Plan; 
and  (e)  the  exchange  privileges  could 
vary  among  the  classes. 

8.  The  classes  of  shares  of  the 
Portfolios  will  differ  with  respect  to 


exchange  privileges  among  the 
Portfohos  and  the  portfolios  of  certain 
other  investment  companies  advised  by 
the  Adviser.  All  exchanges  of  shares 
will  be  effected  in  accordance  with  the 
provisions  of  rule  lla-3  under  the  Act. 

9.  Portfolio  expenses  (such  as 
advisory  fees)  will  be  allocated  pro  rata, 
to  each  class  on  the  basis  of  the  relative 
net  asset  values  of  the  respective 
classes.  Rule  12b-l  Plan  payments. 
Administrative  Plan  payments,  and 
Class  Expenses  which  are  attributable  to 
a  particular  class  of  shares  will  be 
allocated  to  that  particular  class.  As  a 
result,  the  net  income  and  net  asset 
value  per  share  of  a  class  may  be 
different  than  the  new  income  and  net 
asset  value  per  share  of  another  class  of 
shares  in  the  same  Portfolio. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
section  6(c)  exempting  them  from 
secUons  18(f)(1).  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  shares  representing 
interests  in  the  same  investment 
portfoho  might  be  deemed:  (1)  to  resuU 
in  the  issuance  of  a  "senior  security" 
within  the  meaning  of  section  18(g)  of 
the  Act  in  violation  of  section  18(0(1); 
or  (2)  to  violate  the  equal  voting 
provisions  of  section  18(i)  of  the  Act. 
Applicants  believe  that  the  proposed 
arrangement  would  permit  the  Trust  to 
facilitate  the  distribution  of  its  securities 
and  enhance  the  scope  and  depth  of  its 
shareholder  services  without  assimiing 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 
Applicants  also  beheve  that  the 
proposed  allocation  of  expenses  and  the 
voting  rights  relating  to  the 
Administrative  Services  Plan  or  Rule 
12b-l  Plan  in  the  manner  described 
above  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  Each  class  of  shares  of  each 
Portfolio  of  the  Trust  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Portfoho  of  the  Trust, 
and  will  be  identical  in  all  respects, 
except  as  set  forth  below.  The  only 
differences  between  the  classes  of  shares 
of  the  Trust  will  relate  solely  to:  (a)  The 
impact  of  the  disproportionate 
Administrative  Services  Plan  payments. 
Rule  12b-l  Plan  payments,  and  Class 
Expenses  which  will  be  Hmited  to  (i) 
transfer  agent  fees  as  identified  by  the 
transfer  agent  as  being  attributable  to  a 


specific  class;  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  the  current  shareholders  of  a 
specific  class;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class;  (iv)  SEC 
registration  fees  incurred  by  a  class;  (v) 
the  expense  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class;  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  one  class;  and  (vii) 
trustees  fees  incurred  as  a  result  of 
issues  relating  to  one  class;  (b)  the  fact 
that  the  classes  will  vote  separately  with 
respect  to  the  Portfoho's  Rule  12b-l 
Plan  and  Administrative  Services  Plan; 
(c)  exchange  features;  and  (d)  class 
designation  differences. 

2.  The  trustees  of  the  Trust,  including 
a  majority  of  the  independent  trustees, 
will  approve  the  offering  of  two  classes 
of  shares  (the  "Dual  Class  System").  The 
minutes  of  the  respective  meetings  of 
the  trustees  regarding  the  dehberations 
of  the  trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Dual  Qass  System  will  reflect  in  detail 
the  reasons  for  the  trustees' 
determination  that  the  Dual  Class 
System  is  in  the  best  interests  of  both 
the  Trust  and  its  shareholders. 

3.  On  an  ongoing  basis,  the  trustees  of 
the  Trust,  pursuant  to  their  fiduciary 
responsibilities  imder  the  Act  and 
othenvise,  will  monitor  the  Portfohos 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the  two 
classes  of  shares.  The  trustees,  including 
a  majority  of  the  non-interested  trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Hawaiian 
Trust  Company,  Limited  as  adviser  and 
Aquila  Distributors,  Inc.  as  distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
trustees.  If  a  conflict  arises,  the  adviser 
and  the  distributor,  at  their  own  cost, 
will  remedy  such  conflict  up  to  and 
including  estabhshing  a  new  registered 
management  investment  company. 

4.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  trustees  of  the 
Trust,  including  a  majority  of  the 
trustees  who  are  not  interested  persons 
of  the  Trust.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  PortfoUo  to 
meet  class  expenses  shall  provide  to  the 
trustees  of  the  Trust,  and  the  trustees 
shall  revievkT,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 


5.  Any  Administrative  Services  Plan 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l(b)  through  (f)  as  if 
the  expenditures  me    >  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  of  Service  Shares  need  not 
enjoy  the  voting  rights  specified  in  rule 
12b-l. 

6.  The  trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subjected  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
payments  made  by  Service  Shares  under 
the  Rule  12b-l  Plan  or  Administrative 
Services  Plan,  and  any  Class  Expenses, 
will  be  borne  exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends  and  distributions  of  the    ' 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  those 
classes  has  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Trust  that  the  calculations  are  being 
made  properly.  The  reports  of  the 
Expert  shall  be  filed  as  part  of  the 
periodic  reports  filed  with  the  SEC 
pursuant  to  sections  30(a)  and  30(b)(1) 
of  the  Act.  The  work  papers  of  the 
Expert  with  respect  to  such  reports, 
following  request  by  the  Trust  (which 
the  Trust  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Trust  for 
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such  work  papers,  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation,"  as  defined  and  described  in 
Statement  of  Auditing  Standards 
("SAS")  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA").  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness,"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time. 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  values, 
dividends  and  distributions  of  the  two 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  the 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  8  above  and  will  be  concurred 
with  by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  8  above. 
Applicants  will  take  immediate 
corret^ve  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectus  for  each  Portfolio 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Portfolio  shares  mav 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  same  Portfolio. 

41.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  to 
agree  to  conform  to  such  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  Dual  Class 
System  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  trustees 

13.  Each  Portfolio  will  disclose  the 
expenses,  performbnce  data, 
distribution  arrangement,  services,  fees, 
sales  loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  both 
classes  in  every  prospectus,  regardless 


of  whether  both  classes  are  offered 
through  each  prospectus.  Each  Portfolio 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  all 
classes  of  shares  of  the  Portfolio  in  every 
shareholder  report.  The  shareholder 
reports  will  contain,  in  the  statement  of 
assets  and  liabilities  and  statement  of 
operations,  information  related  to  each 
Portfolio  as  a  whole  generally  and  not 
on  a  per  class  basis.  Each  PortfoUo's  per 
share  data,  however,  will  be  prepared 
on  a  per  class  basis  with  respect  to  all 
classes  of  shares  of  such  Portfolio.  To 
the  extent  any  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any  class 
of  shares  in  a  Portfolio,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares  in  such  Portfolio.  The 
information  provided  by  the  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  each  Portfolio's  net 
asset  value  and  public  offering  price 
will  present  each  class  of  shares 
separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
will  not  imply  SEC  approval, 
authorization,  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Trust  may  make  pursuant  to  its 
Administrative  Services  or  Rule  12b-l 
Plans  in  reliance  on  the  exemptive 

order. 

« 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-28781  Filed  11-21-94;  8:45  am) 
BILLma  CODE  801(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

Minneapolis/St  Paul  District  Advisory 
Council:  Public  Meeting 

The  U.S.  Small  Business 
.Administration  Minneapohs/St.  Paul 
District  Advisory  Council  will  hold  a 
public  meeting  on  Thursday,  December 
1,  1994  at  12:00  noon,  at  the  Decathlon 
Athletic  Club.  1700  East  79th  Street. 
Bloomington,  Minnesota,  to  discuss 
such  matter  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Edward  A.  Daum.  District  Director. 
U.S.  Small  Business  Administration. 
610-C  Butler  Square.  100  North  Si.xth 
Street,  Minneapolis.  Minnesota  55403. 
f612l370-230F. 
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Dated:  November  17. 1994. 

Dorothy  A.  Overal. 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

IFR  Doc.  94-28844  Filed  11-21-94:  8:45  ami 

BILUNO  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  November  11, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number  49861 
Date  filed:  November  1, 1994 
Due  Date  for  Answers.  Confornung 
Applications,  or  Motion  to  Modify 
Scope:  November  29, 1994 
Description:  Application  of  American 
Airlines,  Inc..  pursuant  to  49  USC 
41108  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  and 
amendment  of  its  certificate  for  Route 
487  authorizing  scheduled  foreign  air 
transportation  of  persons,  property, 
and  mail  between  Miami.  Florida  and 
London.  United  Kingdom. 
Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
IFR  Doc.  94-28725  Filed  11-21-94;  8:45  am| 
BILLING  CODE  4»1»-62-P 


Federal  Aviation  Administration 

Aviation  Rulenjaklng  Advisory 
Committee  Meeting  on  Training  and 
Qualifications 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and 
qualifications  issues. 


DATES:  The  meeting  will  be  held  on 
December  7, 1994  at  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Regional  Airline  Association,  1200 
19th  Street  NW.,  Washington.  DC,  third 
floor  conference  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judi  Citrenbaum,  Office  of 
Rulemaking.  (ARM-100)  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 .  Telephone: 
(202) 267-9689 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  training  and 
qualifications  issues.  This  meeting  will 
be  held  on  December  7.  1994,  at  noon, 
at  the  Regional  Airline  Association  in 
Washington.  DC.  The  agenda  for  this 
meeting  will  include  a  progress  report 
from  the  Aircraft  Dispatcher  Working 
Group.  In  addition,  the  FAA  will 
present  a  new  task  in  which  ARAC  will 
be  asked  to  review  and  recommend  an 
appropriate  course  of  action  for  the 
comments  received  on  the  Operator 
Flight  Attendant  English  Language 
Advance  Notice  of  Proposed 
Rulemaking,  published  in  the  Federal 
Register  on  April  18, 1994  (59  PR 
18456).  The  FAA  will  also  provide  an 
informational  briefing  on  the  economic 
analysis  process. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
anBngements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendcir  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  November 
14, 1994. 

Ttiomas  Toula, 

Assistant  Executive  Director  for  Training  and 
Qualifications.  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  94-28727  Filed  11-21-94;  8:45  am) 
BILUNO  COM  4»1ft-13-M 
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ACTION:  Notice  of  task  amendment  for 
the  Production  Certification  Working 
Group. 


Aviation  Rulemaking  Advisory 
Committee;  Production  Certification 
Working  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 


SUMMARY:  This  notice  informs  the  public 
of  an  amendment  to  the  original  task 
assigned  to  the  Production  Certification 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  P.  Salvano,  Aircraft 
Certification  Service  (AIR-3),  800 
Independence  avenue  S.W., 
Washington,  D.C.  20591,  Telephone: 
(202)  267-9554:  FAX  (202)  267-5364. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  (56  FR  2190;' January  22. 1991. 
and  58  FR  9230;  February  19, 1993). 
One  issue  being  addressed  by  ARAC  is 
aircraft  certification  procedures.  This 
issue  involves  the  procedures  for 
aircraft  certification  found  in  parts  21, 
39.  and  183  of  the  Federal  Aviation 
Regulations  (FAR),  and  Special  Federal 
Aviation  Regulation  No.  36  (SFAR  36), 
which  are  the  responsibility  of  the  FAA 
Director,  Aircraft  Certification  Service. 

On  March  19, 1993,  the  Production 
Certification  Working  Group  was 
established,  and  notice  of  establishment 
was  published  in  the  Federal  Register 
on  March  29, 1993  (58  FR  16574).  This 
Working  Group  was  charged  with 
making  recommendations  to  the  ARAC 
concerning  the  modernization  of 
requirements  applicable  to  production 
approval  holders  in  subparts,  F,  G,  H,  J, 
K,  and  Oof  FAR  Part  21. 

After  the  task  was  assigned,  it  became 
apparent  that  subpart  L  of  FAR  Part  21 
and  subparts  A  and  B  of  FAR  Part  45 
should  have  been  included  in  the 
review;  therefore,  the  Production 
Certification  Working  Group  task 
statement  is  amended  to  include  subpart 
L  of  FAR  Part  21  and  subparts  A  and  B 
of  FAR  Part  45. 

Task:  The  task  statement  assigned  to 
the  Production  Certification  Working 
Group  is,  therefore,  amended  to  read  as 
follows:  The  Production  Certification 
Working  Group  is  charged  with  making 
recommendations  to  the  ARAC 
concerning  the  modernization  of 
requirements  applicable  to  production 
approval  holders  in  subparts  F,  G,  H,  J. 
K,  L,  and  O  of  FAR  Part  21  and  subparts 
A  and  B  of  Part  45.  These 
recommendations  involve  streamlining 
the  rules  to  establish  a  more  modem, 
standardized  set  of  production  approval 
requirements  more  responsive  to  current 
industry  production  practices.  The 
Production  Certification  Working  Group 
will  submit  recommendations  to  the 


ARAC,  which  will  determine  whether  to 
forward  them  to  the  FAA. 

Issued  in  Washington,  DC,  on  October  21, 
1994. 

Daniel  P.  Salvano, 

Assistant  Executive  Director  AFLAC  on 
Aircraft  Certification  Procedures. 

[FR  Doc.  94-28726  Filed  11-21-94;  8:45  am) 

BILLING  CODE  4»10-1)-M 


[Special  Committee  159] 

RTCA,  Inc.;  Thirty-Second  Meeting; 
Minimum  Operational  Performance 
Standards  for  Airborne  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS) 


Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Comn^^ittee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  159 
meeting  to  be  held  December  5-9. 1994, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW,  Suite 
1020,  Washington,  DC  20036. 

Specific  Working  Groups  Sessions 

December  5 
Working  Group  1,  GPS/GLONASS 
Working  Group  5,  Fault  Detection  and 

Isolation 
Ad  Hoc  Working  Group,  Interference 
Issues 
December  6 
Working  Group  2.  GPS/GIC/ 
WADGNSS 
December  16 
Working  Group  3.  GPS/Other 
Navigation  Systems 
December  8 
Working  Group  4.  Precision  Landing 
Guidance  and  Airport  Surface 
Surveillance 
December  9 
Agenda — Plenary  Session: 
Agenda  will  be  as  follows:  (1) 
Chairman's  introductory  remarks;  (2) 
Approval  of  summary  of  the  thirty-:Irst 
meeting  held  on  October  7. 1994;  (3) 
Review  Working  Group  (WG)  progress 
and  identify  issues  for  resolution  (a) 
GPS/GLONASS  (WG-1)  (b)  GPS/GIC/ 
WADGNSS  (WG-2)  (c)  GPS/Other 
Navigation  Systems  (WG-3)  (d)  GPS/ 
Precision  Landing  Guidance  and  Airport 
Surface  Surveillance  (WG-4)  (e)  Fauh 
Detection  and  Isolation  (WG-5)  (0 
Interference  Issues  (Ad  Hoc);  (5)  Review 
of  EUROCAE  activities;  (6)  Assignment/ 
Review  of  Future  Work;  (7)  Other 
business;  (8)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 


60186 


Federal  Register  /  Vol.  59,  No.  224  /  Tuesday,  November  22,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  224  /  Tuesday,  November  22.  1994  /  Notices 


60187 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C,  on  Novemtwr 
14, 1994. 
David  W.  Ford, 
Designated  Officer. 

|FR  Doc.  94-28729  Filed  11-21-94;  8:45  am] 
BILUNG  CODE  4»1fr-1»-M 


[Special  Committee  169] 

RTCA,  Inc.;  Thirteenth  Meeting; 
Aeronautical  Data  Link  Applications 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  169 
meeting  to  be  held  January  10-12, 1995 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW,  Suite 
1020,  Washington,  IX  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  introductory  remarks;  (2) 
Review  of  meeting  agenda;  (3)  Approval 
of  the  siimmary  of  the  twelfth  meeting 
held  August  10, 1994;  (4)  Outstanding 
action  items;  (5)  Review  SC-169's  work 
plan;  (6)  Review  RTCA  Special 
Committee  Planning  t)ocument;  (7) 
Review  EUROCAE  WG-45  Activity;  (8) 
Review  Working  Group  (WG)  progress 
and  identify  issues  for  resolution  (a) 
WG-1  Air/Ground  ATS  Applications  (b) 
WG-2  Systems  Architectiu^  (c)  WG-3 
Flight  Information  Services  (d)  WG-4 
International  Coordination  (e)  WG-5 
Ground/Ground  Data  Link  Systems;  (9) 
Coordination  Activities  with  RTCA 
Special  Committees  142/162/165/172/ 
185;  (10)  Data  Link  Operational 
Requirements  Team  Presentation;  (11) 
Flight  Management  ATM  Next 
Generation  Requirements  Presentation; 
(12)  Status  Updates:  (a)  FAA  Systems 
Engineering  (b)  FAA  Technical  Center 
(c)  RTCA;  (13)  SC-169  ATM  MASPS 
Drafting  Group  Update;  (14)  Other 
business  (a)  Flight  Data  Recorder;  (15) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020,  Washington.  D.C. 
20036;  (202)  833-9339.  Any  member  of 


the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C,  on  November 
14. 1994. 
David  W.  Ford. 
Designated  Officer. 
[FR  Doc.  94-28730  Filed  11-21-94;  8:45  am| 

BILUNO  CODE  4910-13-M 


RTCA,  Inc.;  Special  Committee  183; 
Third  Meeting;  Standards  for  Airport 
Security  Access  Control  Systems 

Pursuant  to  section  10(a)(20  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463.  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  183 
meeting  to  be  held  December  13-14, 
1994.  The  meeting  vrill  be  held  at  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW.  Suite  1020,  Washington, 
DC  20036. 

Specific  times  are  as  follows:  First 
Day:  Designated  Working  Groups 
@12:00;  Plenary  1:00  p.m.;  Second  Day: 
Plenary  @9:00  a.m.  Agenda  will  be  as 
follows:  (1)  Administrative  remarks;  (2) 
General  introductions;  (3)  Approval  of 
agenda;  (4)  Approval  of  the  minutes  of 
the  second  meeting  held  November  1- 
2, 1994;  (5)  Working  group  reports;  (6) 
Identify  goals,  develop  work  program 
and  examine  milestones;  (7)  Assign 
tasks;  (8)  Other  business;  (9)  Establish 
agenda  for  next  meeting;  (10)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  pubUc  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C.  on  November 
16, 1994. 
David  W.  Ford, 
Designated  Officer. 

[FR  Doc.  94-28774  Filed  11-21-94;  8:45  am] 
BILUNO  CODE  4910-13-M 


Arizona.  (Phone)  (602)  978-2222  (Fax) 
(602)  978-9139.  Honeywell  Coordinator: 
Usa  Turek  (Phone)  (602)  436-1579  (Fax) 
(602) 436-1500. 
Agenda  will  be  as  follows: 

Plenary  Session 

January  9— Morning  0900-1200 

(1)  Introductions;  (2)  Opening  remarks 
and  review  of  agenda;  (3)  Approval  of 
summary  of  the  sixth  meeting:  (4) 
Chairmen's  report;  (5)  Working  Group 
Reports:  (a)  Working  Group  1  (b) 
Working  Group  2  (c)  Working  Group 
3  (d)  Containment  Surface  Sub-group 
(e)  Other  business 

Afternoon  1300-1700 

(6)  Working  Group  Sessions 

January  10-11 

Working  Group  Sessions 

January  12 — Plenary  Session 

(1)  Presentation  of  draft  text  and 
outlines  for  MASPS,  and  Working 
Groups  2  and  3 

January  13 — Plenary  Session 

(1)  Presentation  of  draft  text  and 
outlines  for  MASPS,  and  Working 
Groups  2  and  3  (continued);  (2) 
Futiue  meeting  schedule;  (3)  Any 
other  business;  (4)  Adjourn. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
N.W.,  Suite  1020,  Washington,  D.C 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C,  on  November 
14. 1994. 
David  W.  Ford, 
Designated  Officer. 

|FR  Doc.  94-28728  Filed  11-21-94;  8:45  am] 
BILUNG  CODE  4B10-13-M 


RTCA,  Inc.;  Seventh  Meeting; 
Standards  of  Navigation  Performance 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  a  Joint  RTCA  Special 
Committee  181/EUROCAE  WG-13 
meeting  to  be  held  January  9-13. 1995 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  Wyndham  Garden  Hotel. 
2461  W.  Union  Hills  Drive,  Phoenix. 


Notice  of  Intent  to  Rule  on  Application 
to  Impose  Only  and  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  and  Use  PFC  Revenue 
From  Previously  Approved  Impose 
Only  Projects  at  Inyokem  Airport, 
Inyokem,  CA 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  intent  to  rule  on 

application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 


and  invites  public  comment  on  the 
application  to  impose  only,  and  impose 
and  use  PFC  revenue  from  a  PFC  and  to 
use  PFC  revenue  from  previously 
approved  impose  only  projects  at 
Inokem  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  101-508)  and  14  CFR, 
Part  158.  On  November  9, 1994,  the 
FAA  determined  that  the  application  to 
use  revenue  from  a  PFC  submitted  by 
the  Indian  Wells  Valley  Airport  District 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  11, 1995. 
DATES:  Comments  must  be  received  on 
or  before  December  22, 1994. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA.,  90009.  Li  addition,  one 
copy  of  any  comments  submitted  to  the 
ThK  must  be  mailed  or  delivered  to  Ms. 
Nancy  Bass,  General  Manager,  Indian 
Wells  Valley  Airport  District,  P.O.  Box 
634,  Inyokem,  Cahfomia,  93527. 
Comments  from  air  carriers  may  be  in 
the  same  form  as  provided  to  the  Indian 
Wells  Valley  Airport  District  under 
section  158.23  of  FAR  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  P.  Milligan,  Supervisor 
Standards  Section,  Airports  Division, 
P.O.  Box  92007,  WPC,  Los  Angeles,  CA 
90009,  Telephone:  (310)  297-1029.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
only  and  impose  and  use  the  revenue 
from  a  PFC  at  Inyokem  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  9. 1994,  the  FAA 
determined  that  the  apphcation  to 
impose  only,  impose  and  use  and  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Indian  Wells  Valley  Airport  District 
was  substemtially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  not  later  than  February  11, 1995. 

"The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  Proposed  PFC:  $3.00 


Proposed  Charge  Effective  Date:  April  1, 

1995 
Proposed  Charge  Expiration  Date:  July 

31, 1999 
Total  Estimated  PFC  Revenue:  $248,500 

Brief  Description  of  the  Proposed 
Projects — Impose  and  Use 

Parking  Lot  and  Airport  Road 

Extension — Total  $30,000 
Purchase  Hydraulic  Lilt— Total  $3,500 

Impose  Only 

Overlay  Taxi  ways — Total  $215,000 

Projects  to  be  Changed  From  Impose 
Only  to  Use 

Terminal  Aheration— Total  $30,000 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Small  certified 
air  taxi  carriers  not  providing  scheduled 
service  to  Inyokem  Airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
the  Indian  Wells  Valley  Airport  District 
Office. 

Issued  in  Hawthorne,  California,  on 
November  9, 1994. 
Herman  C  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

IFR  Doc.  94-28777  Filed  11-21-94;  8:45  am] 
BILLING  CODE  4910-13-M 


Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  and 
Use  PFC  Revenue  From  Previously 
Approved  Impose  Only  Projects  at 
McCarran  Intemational  Airport.  Las 
Vegas,  NV 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  pubhc  comment  on  the 
application  to  impose  and  use  PFC 
re;venue  from  a  PFC  and  to  use  PFC 
revenue  for  previously  approved  impose 
only  projects  at  McCarran  International 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990, 
Public  Law  101-508)  and  14  CFR,  Part 
158. 

On  October  14, 1994,  the  FAA 
determined  that  the  application  to  use 


the  revenue  from  a  PFC  submitted  by 
Clark  County  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  13, 1994. 
DATES:  Comments  must  be  received  on 
or  before  December  22, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Woridway  Postal  Center,  Los 
Angeles,  CA.  90009  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  Room  210,  Burlingame  CA. 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 
Robert  N.  Broadbent,  Director  of 
Aviation,  Clark  Coimty,  Department  of 
Aviation,  P.O.  Box  1105,  Las  Vegas, 
Nevada  89111.  Comments  from  air 
carriers  and  foreign  air  carriers  may  be 
in  the  same  form  as  provided  to  Clark 
Coimty  imder  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriquez,  Supervisor 
Planning  and  Programming  Section, 
Airports  District  Office,  831  Mitten 
Road,  Room  210,  Burlingame,  CA 
94010-1303,  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  mle  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Las 
Vegas  McCarran  Litemational  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pubhc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  14, 1994,  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  and  to  use  the  revenue 
from  a  PFC  submitted  by  the  county  of 
Clark  was  substantially  complete  within 
the  requirements  of  section  158.25  of 
Part  158.  The  FAA  has  deferred  the 
review  of  a  portion  of  the  September  14, 
1994,  PFC  appUcation  at  the  request  of 
Clark  County.  Clark  County  has  advised 
the  FAA  that  additional  environmental 
documentation  will  be  submitted  to  the 
FAA  for  review  and  approval  for  four 
projects:  Runway  1L/19R  Upgrade 
Construction,  Concourse  D  Design  and 
Construction,  Automatic  Transit  System 
to  Concourse  D  and  Construction  of 
Runway  7R/25L  Extension.  Total 
deferred  cost  of  the  four  projects  is 
$165,940,000.  A  portion  of  the  bond 
related  projects  has  also  been  deferred. 
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including  bond  issuance  costs  debt 
service  requirements  and  bond  related 
interest  expenses.  Total  of  the  deferred 
costs  of  the  debt  service  is  $282,882,292. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  not 
later  than  January  13, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  Proposed  PFC:  $3.00 
Proposed  Charge  Effective  Date:  April  1, 

1995 
Proposed  Charge  Expiration  Date:  June 

30, 2025 
Total  Estimated  PFC  Revenue: 

$281,609,708 
Total  Estimated  Deferred  PFC  Revenue: 

$448,822,292 

Brief  Description  of  the  Proposed 
Projects — Impose  and  Use 

Bond  Issuance  Cost,  Debt  Service 
Reserve,  Design  and  Construct  Ticketing 
and  Baggage  Handling  Facility 
Improvement,  Bond  Related  Interest 
Expense,  On-Airport  Roadways 
Modification  and  Bond  Related  Project 
Expense.  Total  $215,542,708. 

Projects  to  be  Changed  From  Impose 
Only  to  Use 

V  Swensen  Street — Airport  Groimd 
Transportation,  Portions  of  Park  2000, 
Rimway  19R  Protection  Zone,  Design — 
Runway  19R/1L  Upgrade  and  CIT 
Apron  Expansion.  Total  $66,067,0Q0. 

Class  or  classes  of  air  carriers  which 
the  pubhc  agency  has  requested  not  be 
required  to  collect  PFCs:  Carriers  who 
file  Form  1800-31  AND  carry  less  than 
2,500  passengers  per  year. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
Clark  County. 

'Issued  in  Hawthorne,  California,  on 
November  15. 1994. 
Herman  C.  Bliss, 

Manager,  Airports  Division.  Western-Pacific 
Re^on. 

|FR  Doc.  94-28776  Filed  11-21-94;  8:45  am) 
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Notice  of  Intent  to  Rule  on  Application 
to  Impose  a  Passenger  Facility  Charge 
(PFC)  Submitted  by  the  City  of 
Riverton  at  Riverton  Regional  Airport, 
Riverton,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Riverton 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pubhc  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration, 
5440  Roslyn,  Suite  300,  Denver,  CO 
8021&-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harry 
LaBonde,  Public  Works  Director,  of  the 
City  of  Riverton  at  the  following 
address:  P.O.  Box  1700,  Riverton, 
Wyoming  82501. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Riverton,  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Don  O'Brien,  (303)  286-5549; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn,  Suite  300;  Denver. 
Colorado  80216-6026.'The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Riverton  Regional  Airport, 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  15. 1994.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  Riverton 
Regional  Airport  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  appUcation, 
in  whole  or  in  part,  no  later  than 
February  14. 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1, 

1995 
Proposed  charge  expiration  date: 

January  1,2007 
Total  estimated  PFC  revenues 

$515,954.88 


Brief  description  of  proposed  project: 
Design  and  construct  new  terminal 
building  including  airside  and  landside 
support  faciUties  and  acquisition  of  a 
passenger  Uft  device. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  540,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Riverton 
Regional  Airport. 

Issued  in  Renton,  Washington,  on 
November  15, 1994. 
David  A.  Field, 

Acting  Manager,  Airports  Division,  Northivest 
Mountain  Region. 

(FR  Doc.  94-28775  Filed  11-21-94;  8:45  ami 
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Federal  Highway  Administration 
[FHWA  Docket  No.  94-2] 

Request  for  Public  Participation  in  the 
Development  of  the  National  Program 
Plan  for  Intelligent  Transportation 
Systems  (ITS),  formerly  called 
Intelligent  Vehicle-Highway  Systems 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice;  request  for  comments. 

summary:  The  Department  of 
Transportation  solicits  public  comment 
on  a  third  draft  of  a  National  Program 
Plan  (the  Plan)  for  Intelligent 
Transportation  Systems  (ITS),  formerly 
called  Intelligent  Vehicle-Highway 
Systems  (IVHS).  ITS  applies  advanced 
technologies  such  as  information 
processing,  communications,  and 
electronics  to  surface  transportation 
needs.  The  Plan  is  being  developed 
based  on  a  set  of  user  services,  each  of 
which  is  designed  to  respond  to  the 
needs  of  particular  users.  The  draft  Plan 
attempts  to  integrate  Federal,  State, 
local  government,  and  private  sector 
activities  in  a  single  document  to 
present  a  coherent  picture  of  how  the 
public  and  private  sectors  will  work 
together  to  achieve  ITS  program  goals. 
The  Plan  seeks  to  reflect  the  consensus 
view  of  all  parties  interested  in  the 
development  and  deployment  of  ITS. 


DATES:  Comments  on  the  November 
1994  draft  are  due  December  30,  1994. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible. 
ADDRESSES:  Comments  should  be  sent 
to;  Docket  Clerk,  Docket  No.  94-2,  room 
4232.  United  States  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590.  Commenters 
on  the  previous  drafts  will 
automatically  receive  a  copy  of  the 
November  1994  draft;  others  may  obtain 
a  copy  by  contacting  the  Federal 
Highway  Administration,  HVH-2,  400 
Seventh  Street,  SW.,  Room  3400, 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Euler.  Deputy  Director,  Joint  IVHS 
Program  Office,  Federal  Highway 
Administration,  HVH-2, 400  Seventh 
Street,  SW..  Room  3400.  Washington, 
D.C.  20590, Ph:  (202)  366-2196,  Fax: 
(202)  366-8712. 

SUPPLEMENTARY  INFORMATK)N: 

Background 

The  objective  of  the  ITS  program  is  to 
apply  advanced  technology  in  the  areas 
of  information  processing, 
communications,  control,  and 
electronics  to  improve  safety,  reduce 
congestion,  increase  mobility,  reduce 
the  energy  and  environmental  harm 
caused  by  transportation,  and  increase 
economic  productivity.  The  ITS 
program  also  incorporates  the  use  of 
strategic  planning  and  innovative 
management  practices  at  all  levels  of 
government  to  implement  those 
initiatives  which  enhance  our  national 
surface  transportation  system, 
strengthen  our  economy,  and  benefit  a 
broad  range  of  users. 

To  that  end,  the  third  draft 
incorporates  various  of  the  comments 
received  through  the  earlier  notice 
process  and  the  public  forums,  as  well 
as  those  received  fi-om  individual 
members  of  ITS  AMERICA,  a  broad- 
based,  non-profit  organization  that  also 
ser\'es  as  a  utiUzed  Federal  Advisory 
Committee  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  ITS 
AMERICA  vdll  also  be  distributing 
copies  of  the  Plan  to  its  membership 
and  preparing  consensus  comments  on 
the  Plan;  therefore,  member  comments 
to  rrs  AMERICA  need  not  be  duplicated 
in  comments  to  the  DOT  docket. 

The  Plan  is  intended  to  clearly 
present  the  ITS  program  to  Congress, 
other  government  leaders,  and  private 
sector  entities.  It  is  intended  to  guide 
investment  decisions  in  the 
development  and  deployment  of  ITS 
products  and  services  to  be  made  by 
private  entities,  the  Federal  government, 
and  local  governments;  to  facilitate 


prioritization  and  coordination  of  ITS 
development  activities;  to  reduce 
duplication  of  effort;  and  to  ensure  ITS 
program  activities  are  directed  toward 
deployment  of  ITS  services  in  a 
nationally  compatible  intermodal 
system. 

These  services  have  been  grouped 
into  the  following  categories  or 
"bundles":  Travel  and  Transportation 
Management,  which  would  improve  the 
flow  of  traffic  and  provide  travel-related 
information  to  the  pubhc;  Travel 
Demand  Management,  which  would 
reduce  vehicle  demand  by  encouraging 
modes  other  than  the  single  occupancy 
vehicle;  Public  Transportation 
Operations,  which  would  assist  in 
delivering  improved  public 
transportation  systems;  Commercial 
Vehicle  Operations,  which  would 
improve  the  efficiency  and  safety  of 
commercial  fleet  operations;  Electronic 
Payment,  which  would  allow  travelers 
to  pay  for  transportation  services  with 
electronic  cards  or  tags;  Emergency 
Management,  which  can  be  used  by 
poUce,  fire,  and  rescue  authorities  to 
improve  their  management  of,  and 
response  to.  emergency  situations;  and 
Advanced  Vehicle  Control  and  Safety 
Systems,  which  would  provide 
improved  vehicle  safety. 

The  deployment  of  these  user  services 
vfill  depend  on  a  range  of  issues  that 
will  be  assessed  in  formulating  and 
implementing  the  Plan,  inclucSng  cost, 
public  acceptance,  the  maturity  or 
availability  of  the  technologies,  and 
regulatory  issues.  The  Plan  will  also 
serve  as  the  framework  for  a  continuing 
process  that  will  assess  progress  and 
allow  government  and  private  sector 
investment  decisions  to  be  made  after 
the  views  of  all  interested  parties  have 
been  considered. 

Because  the  Plan  is  being  developed 
with  the  user  as  the  focus,  the 
Department  is  interested  in 
participation  from  a  broad  range  of 
individuals  and  organizations 
including,  but  not  limited  to,  public 
officials  from  State  and  local 
governments,  consumer  groups,  vehicle 
manufacturers  and  other  private  sector 
entities,  transit  authorities,  toll 
authorities,  small  businesses,  academic 
institutions,  associations,  and 
individual  citizens. 

This  is  the  third  notice  on  the  Plan. 
The  first  notice,  at  58  FR  65814 
(December  15,  1993),  contained 
background  information  on  the  national 
ITS  program,  including  a  detailed 
description  of  the  user  services.  The 
second  notice.  59  FR  26552  (May  20, 
1994).  announced  a  series  of  five  public 
forums  (held  around  the  country  in  June 
1994)  to  obtain  input  on  the  Plan 


development.  Comments  received  in 
response  to  both  notices,  and  the  public 
forums,  have  been  utilized  in  preparing 
the  third  draft  of  the  Program  Plan  that 
is  now  available. 

This  draft  of  the  Plan  has  been 
substantially  revised  from  the  previous 
draft,  and  edited  to  reduce  its  length 
and  remove  redundancies.  A  new 
chapter  has  been  added  that  discusses 
the  societal,  economic,  legislative,  and 
other  forces  that  led  to  the  ITS  program. 
User  Service  Integration  and  National 
Compatibihty  have  been  divided  into 
separate  chapters,  and  the  discussion  of 
telecommunications  issue$  has  been 
expanded.  The  Deployment  and 
Deployment  Support  chapters  have  been 
substantially  revised  to  reflect  5-,  10-, 
and  20-year  deployment  scenarios, 
provide  an  analysis  of  the  potential 
affects  of  different  levels  of  public  and 
private  sector  participation  in  ITS 
deployment,  and  a  description  of 
program  initiatives  to  address 
deployment  barriers.  A  new  Travel 
Demand  Management  bundle  has  been 
created  that  encompasses  the  Pre-Trip 
Travel  Information,  Ride  Matching  and 
Reservation,  and  Demand  Management 
and  Operations  user  services. 

In  response  to  a  number  of  comments, 
a  Synopsis  of  the  Plan  has  been 
developed  and  is  included  with  the 
third  draft  This  third  draft  is  intended 
to  be  the  final  draft  before  pubfication 
of  the  first  edition  the  Plan  in  March. 
1995.  The  Plan  will  then  be  updated 
periodically  to  reflect  changes  in  the 
development  and  deployment  of  the  ITS 
program. 

Information  Requested 

The  Department  is  especially 
interested  in  public  comment  on 
Chapter  6,  Deployment,  and  Chapter  7, 
Deployment  Support,  the  deployment 
scenarios  presented,  the  analysis  of  the 
effects  of  different  levels  of  public  and 
private  sector  participation  in  ITS 
deployment,  and  the  discussion  of 
program  initiatives  to  address 
deployment  barriers.  Respondents  are 
also  asked  to  indicate  their  agreement 
y/nth  the  pubfication  of  this  document, 
following  the  comment  period  and  with 
comments  considered,  as  the  first 
edition  of  the  National  ITS  Program 
Plan. 

Any  additional  information, 
suggestions,  opinions  or  other 
comments  that  would  assist  in  further 
developing  the  Plan  would  be  welcome. 

Authority:  23  U.S.C.  315;  49  CFR  1.48; 
Pub.  L  102-240.  Sees.  6051-6059. 105  Stat. 
2189-2195. 
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Issued  on:  November  15, 1994 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 
(FR  Doc.  94-28769  Filed  11-21-94;  8:45  am] 

MLUNQ  CODE  4910-22-f> 


National  Highway  Traffic  Safety 
Administration 

poeicet  No.  94-103;  Notic*  1] 

American  Transportation  Corporation; 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

American  Transportation  Corporation 
(AmTran)  of  Conway,  Arkansas,  has 
detennined  that  some  of  its  vehicles  fail 
to  comply  with  49  CFR  571.120,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  120,  "Tire  Selection  and  Rims  for 
Vehicles  Other  Than  Passenger  Cars," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  "Defect 
and  Noncompliance  Reports."  AmTran 
has  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  (formerly 
Section  157  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1417))  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
application. 

Paragraph  S5.3  of  FMVSS  No.  120 
states  that  each  vehicle  must  have  a 
label  affixed  which  includes  the  size 
designation  of  the  tires  and  the  size 
designation  of  the  rims. 

AmTran  produced  approximately 
38,000  buses  and  school  buses  from 
1987  through  1994  which  do  not  meet 
the  labeling  requirements  stated  in  the 
standard.  The  vehicles  lack  the  rim 
diameter  designation  on  the  label.  The 
label  does  include  the  rim  width  and 
complete  tire  size. 


AmTran  supports  its  application  with 
the  following: 

American  Transportation  (AmTran) 
requests  that  an  exemption  be  granted  based 
on  the  groimds  that  the  noncompliance  is 
inconsequential  as  it  related  to  motor  vehicle 
safety.  The  rim  width  is  listed  on  the 
certification  label;  however,  the  rim  diameter 
is  not  listed.  The  complete  tire  size, 
including  the  diameter  (which  is  identical  to 
the  rim  diameter),  is  listed  on  each  label. 
Therefore,  (AmTran)  believes  that  sufficient 
information  is  available  for  the  user  to  match 
tire  and  rim  sizes  appropriately. 

Interested  persons  are  invited  to 
submit  MTritten  data,  views,  and 
arguments  on  the  application  of 
AmTran,  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  22, 
1994. 

Authority:  49  U.S.C  30118,  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
NHTSA  Order  800-2. 

Issued  on:  November  16, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
jFR  Doc.  94-28773  Filed  11-21-94;  8:45  am) 
BILUNG  CODE  4910-69-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Education,  Notice  of  Meeting 
Cancellation 

The  Department  of  Veterans  Affairs 
notice  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Education, 
authorized  by  38  U.S.C.  3692,  to  be  held 
on' November  14, 1994  and  November 
15, 1994,  is  hereby  cancelled.  The 
notice  appeared  in  the  Federal  Register 
on  November  1, 1994,  on  page  54674. 

If  you  have  any  questions,  please 
contact  Mrs.  Celia  P.  DoUarhide, 
Director,  Education  Service  (phone  202- 
273-7132). 

Dated:  November  7, 1994. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  94-28782  Filed  11-21-94;  8:45  am) 
BILUNQ  CODE  8320-01-M 


Special  Medical  Advisory  Group, 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Special  Medical  Advisory  Group, 
authorized  by  Title  38,  U.S.C,  Section 
7312,  will  be  held  at  the  Department  of 
Veterans  Affairs,  Room  £30,  810 
Vermont  Avenue,  N.W.,  Washington, 
D.C.,  on  November  21, 1994. 

The  meeting  will  convene  at  8:30  a.m. 
(EST)  and  adjourn  at  approximately  1 :00 
p.m.  (EST),  November  21.  The  meeting 
will  be  open  to  the  pubUc  up  to  the 
seating  capacity  of  \he  room.  Those 
wishing  to  attend  should  contact  Susan 
Hall,  Office  of  the  Deputy  Under 
Secretary  for  Health,  at  202-273-5813, 
no  later  than  November  14, 1994. 

Dated:  November  4, 1994. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  94-28783  Filed  11-21-94;  8:45  am) 
BILUNG  CODE  8320-01-M 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No.  224 

Tuesday,  November  22,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME:  9:30  a.m.,  Tuesday,  November  29, 

1994 

PUCE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza,  SW.,  Washington,  DC 

20594 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6491 — Highway  Accident  Report:  School 

Bus/Tractor-Semitrailer  Collision,  Snyder, 

Oklahoma,  November  10, 1993. 
NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  November  18, 1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
(FR  Doc.  94-28939  Filed  11-18-94;  3:03  pm) 
BILUNG  CODE  7S33-01-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  21,  28. 

December  5,  and  12, 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 


MATTERS  TO  BE  CONSIDERED: 

Week  of  November  21 

There  are  no  meetings  scheduled  for  the 
Week  of  November  21. 

Week  of  Noveml>er  28 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  November  28. 

Week  of  December  5 — Tentative 

IVednesday,  December  7 
10:00  a.m. 
Briefing  on  Pilot  Diagnostic  Evaluation 
Program  and  Use  of  Licensee  Self- 
Assessments  in  Inspections  (Public 
Meeting) 
(Contact:  1st  part  Ellis  Merschoff,  404- 
331-5179  and  2nd  part  Frank  Gillespie, 
301-504-1275) 
2:00  p.m. 
BrieHng  on  Status  of  Reactor  Pressure 
Vessels  in  Commercial  Nuclear  Power 
Plants  (Public  Meeting) 
(Contact:  Brian  Sheron.  301-504-2722) 

Thursday,  December  8 
2:00  p.m. 
Briefing  on  Proposed  Rule — Revision  to 
Appendix  J  to  10  CFR  Part  50  (Public 
Meeting) 
(Contact:  )oseph  Murphy.  301-415-5670) 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  12— Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  12. 


ADOmONAL  INFORMATION:  By  a  vote  of  3- 
0  on  November  15,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Final  Amendments 
to  10  CFR  Parts  30,  32,  and  35: 
Preparation,  Transfer  for  Commercial 
Distribution,  and  Use  of  Byproduct 
Material  for  Medical  Use"  (Public 
Meeting)  be  held  on  November  15,  and 
on  less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  afBimation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  Schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates,  (301)  504-1963. 

Dated:  November  17. 1994. 

Andrew  L.  Bates, 

Chief  Operations  Branch.  Office  of  the 
Secretary. 

(FR  Doc.  94-28912  Filed  11-18-94;  11:25 
am) 

BltXMQ  CODE  7$90-01-M 
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Part  II 

Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Preparation  of  Catawba  Indian  Base 
Membersiiip  Roll;  Notice 


a       s 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Preparation  of  Catawtia  Indian  Base 
Menttiershlp  Roil 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  announcing  that  a  base 
memfeership  roll  is  being  prepared  by 
the  Catawba  Indian  Tribe  of  South 
Carolina  in  accordance  with  the  Act  of 
October  27, 1993,  the  "Catawba  Indian 
Tribe  of  South  Carolina  Land  Claims 
Settlement  Act  of  1993."  The  Catawba 
Tribe's  current  membership  roll  is  open 
and  will  remain  open  for  a  90  day 
period  for  the  addition  of  the  names  of 
persons  who  can  meet  the  requirements 
for  Catawba  tribal  membership. 
DATES:  Effective  November  22,  1994. 
ADDRESSES:  Persons  who  can  provide 
proof  that  they  meet  the  requirements 


for  inclusion  on  the  base  membership 
roll  currently  being  prepared  by  the 
Catawba  Indian  Tribe  of  South  Carolina 
may  contact  the  tribe  at  Post  Office  Box 
11106.  Rock  Hill.  South  Carolina  29731, 
or  Carol  Bacon,  Acting  Area  Director, 
Bureau  of  Indian  Affairs,  Eastern  Area 
Office,  3701  North  Fairfax  Drive,  Mail 
Stop  260  VA  SQU,  Arlington,  Virginia 
22201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Bacon,  Acting  Area  Director, 
Bureau  of  Indian  Affairs,  Eastern  Area 
Office,  3701  North  Fairfax  Drive,  Mail 
Stop  260  VA  SQU.  Arlington,  VA  22201. 
SUPPLEMENTARY  INFORMATION:  Section  7 
of  the  Act  of  October  27, 1993,  the 
"Catawba  Indian  Tribe  of  South 
Carolina  Land  Claims  Settlement  Act," 
25  U.S.C.  941e,  requires  the  Secretary  of 
the  Department  of  the  Interior  to  publish 
within  90  days  after  the  enactment  of 
the  Act,  in  the  Federal  Register,  and  in 
three  newspapers  of  general  circulation 
in  the  tribe's  service  area,  a  notice 
stating:  (1)  that  a  base  membership  roll 


is  being  prepared  by  the  Catawba  Tribe 
and  that  the  current  tribal  membership 
roll  is  open  and  will  remain  open  for  a 
90  day  period;  and  (2)  that  an  individual 
is  eligible  for  inclusion  on  the  base 
membership  roll  being  prepared  by  the 
Catawba  Tribe  if  that  individual  is  now 
living  or  was  living  on  October  27, 1993; 
is  listed  on  the  membership  roll 
published  by  the  Secretary  in  the 
Federal  Register  on  February  25,  1961 
(26  FR  1680-1688)  or  if  the  tribal 
Executive  Committee  determines,  based 
on  the  identical  criteria  used  to  compile 
the  membership  roll  of  February  25, 
1961,  that  the  individual  should  have 
been  included  on  the  membership  roll 
at  that  time,  but  was  not;  or  is  a  lineal 
descendant  of  a  member  whose  name 
appeared  or  should  have  appeared  on 
the  membership  roll  of  February  25, 
1961. 

Dated:  November  7, 1994. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 


Final  Roll  of  the  Catawba  Indian  Tribe  of  South  Carolina— Prepared  Pursuant  to  the  Act  of  September 

21,  1959  (73  Stat.  592) 


Roll 
No. 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 


1960 
roll 
No. 


8 

10 


12 


11 


260 


14 
15 
16 
17 
18 


19 
21 
23 


Name 


Adams,  Clarence  Roddey  ... 

Adams,  Dewey  Lee  

Adams,  Franklyn  Douglas  ... 

Adams,  James  Robert 

Adams,  Jane  Card 

Adams,  Mammie  

Adams.  Margaret  Josephirie 

Adams,  Nelson  Judson  

Ayers,  Avery  Stuart  

Ayers,  Claude  Kenneth  

Ayers,  Debra  Kay  

Ayers,  Ernest,  Jr 

Ayers.  Ernest  Wade  

Ayers,  Hazel  Ervin 

Ayers,  Jane  Dilling  

Ayers,  John  

Ayers,  Johnny  Nelson  

Ayers,  Marilyn  Ann  

Ayers,  Ralph  Lewis  

Ayers.  Rot)ert  Het)er  

Ayers,  Roger  Dale 

Ayers,  Sarah  Lee  Sanders  .. 

Ayers,  Vivian  Marie  

Ayers,  William  Frell,  Jr 

Ayers,  William  Frell  (Fred)  .. 

Beck,  Donna  B 

Beck,  Duane  Early  

Beck,  Eugene,  Jr 

Beck,  Eugene  

Beck,  Fletcher  Buck,  Jr 

Beck,  GerakJ  Leon  

Beck,  Helen 

Beck.  John  C 

Beck.  Lillie  ^. 

Beck,  Lulla  S 

Beck.  PhyHis 

Beck,  RonaM  Lee 


Address 


339  Park  Ave..  Rock  Hill,  SC 

339  Park  Ave.,  Rock  Hill,  SC 

339  Park  Ave.,  Rock  Hill.  SC 

339  Park  Ave.,  Rock  Hill,  SC 

339  Park  Ave..  Rock  Hill.  SC 

339  Park  Ave.,  Rock  Hill,  SC 

339  Park  Ave.,  Rock  Hill,  SC 

339  Park  Ave.,  Rock  Hill,  SC 

Route  3,  Box  224,  Rock  Hill,  SC  ... 

5  Pitts  Ave..  Rock  Hill,  SC  

5  Pitts  Ave.,  Rock  Hill,  SC  

302  Flat  Rock  St.,  Ctover,  SC 

302  Flat  Rock  St.,  Rock  Hill,  SC  .... 
Route  3,  Box  224,  Rock  Hill,  SC  ... 

302  Flat  Rock  St.,  Clover,  SC 

Route  1.  CatawtM,  SC  

Route  1 ,  Catawba,  SC  

Route  1 ,  Catawba,  SC  

Route  1,  Catawtja,  SC  

Route  3,  Rock  Hill,  SC  

Box  585,  Blacksburg,  SC  

Route  3.  Box  224.  Rock  Hill.  SC  ... 

Route  1,  Catawba,  SC  

Box  585,  Blackstturg,  SC  

Box  585,  Blacksburg,  SC  , 

Route  3.  Rock  Hill,  SC  

1726  Nk:holson  Ave.,  Rock  Hill,  SC 
1726  Nrcholson  Ave.,  Rock  Hill.  SC 
1726  Ntehdson  Ave.,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC  

Route  3.  Rock  Hill.  SC  

Route  3.  Rock  Hill,  SC „ 

Route  3.  Rock  Hill,  SC  

Route  3.  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC  

1726  Nkjholson  Ave..  Rock  Hill,  SC 


Sex 


M 
M 
M 
M 
F 
F 
F 
M 
M 

M 
F 
M 
M 
M 
F 
M 
M 
F 
M 
M 
M 
F 
F 
M 
M 
F 
M 
M 
M 
M 
M 
F 
M 
F 
F 
F 
M 


Date  of  tHrth 


Remarks:  Name  and  roll  num- 
ber of  parent  on  1 960  roll 


7/26/1942 
5/24/1949 

7/4/1943 
9/18/1947 

9/2/1945 

9/15/1912 

5/29/1939 

11/10/1940 

8/27/1947 

6/8/1930 
5/15/1957 

5/9/1956 
3/12/1927 
1/27/1924 

7/3/1957 

11/27/1922 

1/31/1953 

9/28/1959 

11/16/1955 

10/5/1901 

4/22/1959 

8/22/1919 

10/29/1951 

10/31/1947 

1/22/1925 

9/28/1957 

8/26/1950 

8/21/1948 

7/30/1920 

6/3/1927 

1/7/1948 
12/5/1920 
3/12/1957 
12/5/1941 

5/3/1905 
1/28/1940 
1/12/1947 


Adams,  Mammie-5. 

Adams,  Mammie-5. 
Adams,  Mammie-5. 


Sanders,  Sarah  Lee-260  and 
Ayers,  HazeHO. 

Ayers,  Claude-6. 
Ayers.  Earnest-8. 


Ayers,  Earnest-8. 

Ayers,  John-12. 
Ayers,  Johr>-12. 
Ayers,  John-12. 

Ayers,  Fred-9. 

Ayers,  Johrv12. 
Ayers,  Fred-9. 

Beck,  Lillie-19. 
Beck,  Euger)e-15. 


Beck,  Major-22. 


Beck,  Eugene-15. 
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Roll 
No. 


38 

39 

40 
41 

42 

y4 

45 
46 
47 

48 

49 
50 
51 
52 
53 
54 
55 

56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 

67 
68 
69 
70 

71 
72 
73 
74 
75 

76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 

93 

94 
96 


1960 
roll 
No. 


25 
27 


22 

35 
29 


156 
32 


33 
34 
49 


36 
37 
38 
40 


44 
41 
42 
46 
39 


184 
"48 


51 
43 
28 
53 


230 


101 
106 


55 


179 
56 
57 
58 


60 


Name 


Beck,  Roderick  Neil 

Beck,  Sallie 

Beck,  Samuel  Jolm  

Beck,  Samuel  Mitchell 

Beck,  Sandra  Marlene 

Beck,  Shansa  llene  

Beck,  Tommie  Rae 

Beck,  W.H.  (Major,  Jr.) 

Blue,  Andrew  Gerte 

Blue,  Arnold 

Blue,  Amokl,  Jr 

Blue,  Betty  Lou  Harris 

Blue,  Bobby  Everette  

Blue,  Carson  Taylor  

Blue,  Doris  Belle 

Blue,  Eva 

Blue,  Fredenck  Nelson 

Blue,  Gail  B 

Blue,  Gilbert 

Blue,  Guy 

Blue,  Guy  Leslie 

Blue,  Harvey „ 

Blue,  Harry  Reid 

Blue,  Henry  LeRoy 

Blue,  Herbert  

Blue,  Hert>ert  Roosevelt 

Blue,  Hester  Louisa 

Blue,  Joanette  

Blue,  Kelly  La  Brian 

Blue,  Lillian  

Blue,  Malinda  Dartene  ... 

Blue,  Mildrsd  

Blue,  Nathan  Taytor  

Blue,  Pricilla  (Priscilla) 

Blue,  Randall  LaVon  (Lavone) 

Blue,  Sam  Andrew  

Blue.  Shiriey  

Blue.  Toy  June  

Bodiford,  Hazel  Dewey 

Bodiford.  Margaret  Faye  

Branham,  Angela  Renee 

Branham,  Bart)ara  Jean 

Branham,  Betty  Joe 

Branham,  Cynthia  Ann  Foxx  .. 

Branham,  Josephine  Foxx  

Brindle,  Cart 

Brindle,  Francis  

Brindle,  Frank  Wayne 

Brindle,  Helen  Louise 

Brindle,  Jennie  Harris 

Brindle,  Jesse  Roy  

Brirxlle,  Melvin  Lester ....... 

Brindle.  Missouria  .... .. 

Brindle.  Walter  A  

Brown.  Anna  Maria 

Brown,  Bobtiy  Norman 

Brown,  DavKl  Lee 

Brown,  Donakj  L 


Address 


Route  3,  Rock  Hill.  SC 

Route  3,  Box  21 1 ,  Rock  Hill.  SC  .... 

Route  3,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC 

1726  Nicholson  Ave.,  Rock  Hill.  SC 
Route  3,  Rock  Hill,  SC  

1726  Nicholson  Ave.,  Rock  HiN.  SC 

Route  3,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC 

Route  3.  Box  223,  Rock  Hill.  SC  .... 

Route  3.  Box  223.  Rock  Hill,  SC  .... 

Route  3.  Box  223,  Rock  Hill,  SC  .... 

871  McNair  St.,  Rock  Hill,  SC 

Route  3.  Box  43,  Rock  Hill.  SC  

Route  3.  Rock  Hill.  SC 

Route  3,  Rock  Hill,  SC 

Route  4.  Box  44.  Rock  HHI.  SC  

Route  3,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC 

Route  3.  Rock  Hill.  SC 

Route  3.  Rock  Hill.  SC  

Route  3,  Box  43.  Rock  Hill.  SC  

Route  3.  Box  43.  Rock  Hill,  SC  

Route  3,  Box  42,  Rock  Hill,  SC  

Route  3,  Box  42,  Rock  Hill,  SC  

Route  3,  Box  223,  Rock  Hill,  SC  .... 

Route  3,  Rock  Hill,  SC 

871  McNair  St.,  Rock  Hill,  SC 

Route  3.  Box  223,  Rock  Hill,  SC  .... 

732  Level  St..  Rock  Hill,  SC  

Route  3.  Rock  Hill,  SC  

Route  3,  Box  223,  Rock  Hill,  SC  .... 

Route  3.  Box  43,  Rock  Hill,  SC  

732  Level  SL,  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC  

Route  3,  Box  43,  Rock  HiU.  SC  

Route  3,  Rock  Hill,  SC 

88  W.  Rutger  St.,  Pontiac,  Ml  

Route  1,  Fort  Lawn,  SC  

Route  4,  Box  454,  Rock  Hill,  SC  .... 
Route  4.  Box  448C,  Rock  HHI.  SC  .. 
Route  4.  Box  448C.  Rock  Hill,  SC  .. 
Route  4.  Box  454.  Rock  Hill.  SC  .... 
Route  4,  Box  448C,  Rock  Hfll.  SC  .. 

31  Uncdn  SL,  York,  SC 

31  Uncoln  St.,  York,  SC „ 

31  Lincoln  SL.  York.  SC 

31  Lincoln  St.  York.  SC 

P.O.  Box  351,  York,  SC 

538  Oakland  St.,  Chartotte,  NC  

31  Lincoln  St,  Yoric,  SC 

31  Lincoln  St,  York,  SC 

31  Uncoln  St,  York.  SC 

Route  3.  Box  215,  Rock  HiH,  SC  .... 

Route  3,  Box  215,  Rock  HiH.  SC  .... 

Route  1.  Box  189.  York,  SC  

1017  Chandler  Dr.,  Rock  Hill,  SC  ... 


Sex 


M 

F 
M 
M 

F 
F 

M 
M 
M 
M 

M 

F 

M 
M 

F 
F 
M 

F 

M 
M 
M 
M 
M 
M 
M 
M 
F 
F 
M 

F 
F 
F 
M 

F 
M 
M 

F 
F 

M 

F 
F 
F 
F 
F 
F 
M 
F 
M 
F 
F 
M 
M 
F 
M 
F 

M 

M 
M 


Date  of  birth 


11/18/1946 

9/23/1893 

2/12/1916 

1/3/1944 

9/24/1948 
1/22/1950 

4/25/1958 

9/27/1929 

7/20/1938 

6/9/1946 

6/9/1946 

8/31/1934 

8/13/1935 

3/17/1944 

1/14/1905 

6/7/1910 

10/25/1889 

11/30/1947 

12/5/1923 
12/3/1911 

1/8/1941 
4/26/1930 
8/23/1947 
8/14/1907 
4/25/1898 
2/12/1927 

2/7/1883 
8/31/1938 
3/12/1960 

8/27/1925 

10/22/1958 

8/4/1922 

6/29/1955 

10/24/1939 

12/20/1933 

1/15/1900 

9/28/1941 

12/21/1943 

7/1/1953 
5/16/1930 
4/27/1958 

6/7/1954 
7/20/1947 
2/13/1942 
8/10/1929 
1/20/1948 

3/1/1943 
5/28/1944 
6/23/1949 

6/2/1908 

10/13/1939 

7/22/1941 

4/23/1921 

8/20/1946 

11/23/1958 

6/28/1949 

1/17/1958 
3/21/1935 


Remarks:  Name  and  roll  num- 
ber of  parent  on  1 960  roll 


Beck,  Helen-18  and  Beck, 
Samuel-27. 


Beck,  Eugene-15  and  Beck, 

Samuel-27. 
Beck,  Eugene-15. 
Beck,  Helen-18  and  Beck. 

Samuel-27. 
Beck,  Eugene-15. 


Harris,  Lillian-184  and  Blue. 

AmokJ-29. 
Harris,  Lillian-184  and  Blue., 

Amoki-29. 


Blue,  Leroy-44. 


Blue,  Eva-34  and  Blue.  Guy- 
37. 


Blue,  Leroy-44. 


Hanis,  Betty-156  and  Blue. 
Bobby-32. 

Blue,  Lavone-43. 

Harris,  Lillian-184  and  Blue, 
Amokl-29. 


Died  Sept.  18.  1960. 

Blue,  Eva-34  and  Blue.  Guy- 

37. 
On  1943  roll  as  George,  Fay. 

Fox.  Cynthia  Ann-101. 
Fox,  Josephine-105. 
Fox,  Josephine- 106. 


Brindle,  Missouria-58. 

Brindle.  Missouria-58. 
Brindle.  Missouria-58. 


Brindle.  Missouria-58. 
Brown.  Wiliiam-78  and  Ayers, 

Ruby-13. 
Brown,  Willianv78  and  Ayers, 

Ruby-13. 
Brown,  Leola-69. 
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Ron 

No. 


96 

97 

98 

99 

100 

101 

102 

103 
104 

105 
106 
107 
108 

109 
110 
111 

112 
113 
114 

115 

116 
117 

118 

119 
120 
121 

122 
123 
124 
125 
.126 
127 
128 

129 

130 

131 
132 
133 

134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 

147 
148 
149 

150 


1960 
roM 
No. 


61 
62 
63 
64 
65 
66 


59 


69 


71 


73 


75 


76 
77 
13 


234 


78 


157 
20 


70 
47 


195 


79 
80 


81 


Name 


Brown,  Donald  Richard 

Brown,  Earty 

Brown,  Edith  B.  Hanis „.. 

Brown,  Edna 

Brown,  Edward , 

Brown,  Emma ., 

Brown,  George 

Brown,  Harokj  Dean , 

Brown,  Ha^el  Edward 

Brown,  Helen  Mae 

Brown,  John  Samuel  ... 

Brown,  Leola 

Brown,  Lewis  Herman,  Jr 

Brown,  Lillian  Ann  

Brown,  Linda  Gail 

Brown,  Martha  Sue  

Brown,  Mary  Arm  Ayers  

Brown,  Mickie  Edward 

Brown,  Myra  Edith 

Brown,  Nancy  Mae 

Brown,  Otis  Roddy 

Brown,  Owen  Keith  

Brown,  Patricia  

Brown,  Patricia  Lucille 

Brown,  Rachel  Wysie  

Brown,  Reba  Maxine 

Brown,  Richard 

Brown,  Roy 

Brown,  Ruby  Ayers  

Brown,  Ruth  Ann  

Brown,  Teresa  Diana  

Brown,  Tommy  Clyde 

Brown,  Vanessa  Lee  

Brown,  Velma  Irene 

Brown,  Viola  Robbins  Martin  .. 

Brown,  William 

Brown,  William  Clifford 

Brown,  William  Larry  

Bryson,  Janet  Renee 

Bryson,  Myrtle  Blanche  Hanis 
Bryson,  Thelma  Louise  Beck  . 

Bryson,  Virgil  Stanley  H 

Bums,  James  Vernon 

Bums,  Lizzie  Jane  Brown  

Cabanise,  Elizabeth  Kay 

Cabaniss,  MarciUe  Blue 

Cabaniss,  William  Forrest,  Jr  . 

Campbell,  Edwin  Lee  

Camjjbell,  Nola  L.  Harris 

Caudle,  Retta  Fay  

Canty,  Alene  Fern  

Canty,  Alice  Elaine 

Canty,  Allan 

Canty,  Aliie  Mae 

Canty,  Atonzo  George 


Address 


1017  Chandter  Dr.,  Rock  Hill,  SC  .... 

Route  3,  Rock  Hyi,  SC  

743  North  Jones  Ave.,  Rock  Hill,  SC 

Route  3,  Box  216,  Rock  Hill,  SC  

720  Cedar  St.,  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC  

C2  Gonzales  Gardens,  Columbia, 
SC. 

Route  1,  Box  189,  York,  SC  

1090  Chandler  Dr.,  Rock  Hill.  SC  .... 

Route  1,  Box  189,  York,  SC  „ 

Route  1,  Box  189.  York,  SC  

Route  1,  Box  189,  York,  SC  

1090  Chandler  Dr.,  Rock  Hill,  SC  .... 

720  Cedar  SL,  Rock  Hill,  SC  

Route  1,  Box  189,  York,  SC  

1090  Chandler  Dr.,  Rock  Hill.  SC  .... 

1090  Chandler  Dr.,  Rock  Hill.  SC  .... 

Route  1,  Box  189,  York,  SC  

Route  3.  Box  215.  Rock  Hill,  SC  


Route  3.  Box  215.  Rock  Hill.  SC 


1090  Chandler  Dr.,  Rock  Hill,  SC  .... 
Route  3,  Box  215,  Rock  Hill,  SC  


St.  Andrews  Terr.,  Columbia.  SC 
Route  1.  Box  189.  York.  SC  


Route  3.  Box  215.  Rock  HiH.  SC  . 

1090  Chandler  Dr..  Rock  Hill,  SC 
Route  3,  Box  216.  Rock  Hill.  SC  . 
Route  3,  Box  215.  Rock  Hill,  SC  . 

Route  1,  Box  189,  York,  SC  

1017  Chandler  Dr.,  Rock  Hill.  SC 

Route  1,  Box  189.  York,  SC  

Route  3,  Box  215,  Rock  Hill,  SC  . 


Route  3.  Box  215.  Rock  Hill.  SC 


Route.  St  Andrews  Ten..  Columbia. 
SC. 

Route  3,  Box  215.  Rock  Hill,  SC  

1017  Chandler  Dr.,  Rock  Hill,  SC  .... 
Route  3,  Box  215,  Rock  Hill,  SC  


Route  3,  Rock  Hill,  SC  

Route  3,  Box  225,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC  

Route  3,  Box  225,  Rock  Hill,  SC 

Box  282,  Aztec,  NM  

Box  282.  Aztec,  NM  

Route  3,  Box  38,  Rock  Hill.  SC  . 
Route  3.  Box  38.  Rock  Hill,  SC  . 
Route  3,  Box  38,  Rock  Hill,  SC  . 
Route  3,  Box  135,  Rock  Hill,  SC 
Route  3,  Box  135,  Rock  Hill,  SC 
Route  3.  Box  136,  Rock  Hill,  SC 
534  Hudson  St.,  Rock  Hill,  SC  ... 


534  Hudson  St.,  Rock  Hill,  SC 
534  Hudson  St.,  Rock  Hill,  SC 
534  Hudson  St,  Rock  Hill,  SC 


Route  3,  Box  218,  Rock  Hill,  SC  M 


Sex 


M 
M 

F 
F 
M 
F 
M 

M 
M 

F 
M 
F 
M 

F 
F 
F 

F 
M 

F 


M 
M 
M 

F 
F 
F 
M 
M 
F 
F 
F 
M 
M 
F 
F 
F 

F 
M 
F 


Date  of  birth 


1/19/1956 
1/26/1891 
6/13/1893 
5/14/1911 
12/8/1911 
6/6/1889 
9/16/1914 

12/17/1954 
11/7/1943 

4/30/1344 

10/13/1947 

8/23/1919 

5/9/1946 

11/27/1945 

1/22/1957 
1/20/1949 

6/11/1918 
.  9/18/1951 
11/26/1959 

6/5/1947 

11/14/1941 
3/23/1951 

9/7/1959 

12/12/1949 

8/22/1873 

11/7/1953 

8/21/1916 

1/28/1905 

8/4/1928 

1/25/1946 

8/29/1958 

10/18/1953 

11/29/1955 

6/12/1957 

9/17/1925 

1/28/1905 

3/1/1957 

1/12/1954 

12/22/1956 

11/22/1926 

8/15/1931 

1/17/1945 

9/5/1945 

8/21/1927 

9/7/1949 

2/15/1924 

8/23/1947 

12/24/1954 

5/2/1918 

11/3/1956 

5/13/1958 

6/29/1940 
9/18/1911 
3/16/1948 

2/26/1907 


Remarks:  Name  arxJ  roll  num- 
ber of  parent  on  1960  roll 


Brown,  Donaki-60. 


Brown,  Leola-69. 
Ayers,  Mary  Ann-71  and 

BrowTi,  Richard-76. 
Brown,  Leola-69. 
Brown,  Leola-69. 

Ayers,  Mary  Ann-71  arxJ 

Brown,  Richard-76. 
Brown,  Edward-64. 
Brown,  Lecla-69. 
Ayers.  Mary  Anrv71  and 

Brown.  Richard-76. 

Brown,  Leola-69. 

Brown,  William-78  and  Ayers, 

Ruby-13. 
Brown,  William-78  and  Ayers, 

Ruby-13. 

Brown,  William-78  and  Ayers. 

Ruby-13. 
Brown,  Viola  Robbins-234. 
Bror^-n,  Leola-69. 
Died  Sept  20, 1960. 
Brown,  Willianfv78  and  Ayers, 

Ruby-13. 


Brown,  Leola-69. 

Brown,  DonaW-SO. 

Brown,  Leola-69. 

Brown,  William-78  and  Ayers, 

Ruby-13. 
Brown,  William-78  and  Ayers, 

Ruby-13. 


Brown,  Donakl-60. 

Brown,  William-78  and  Ayers, 

Ruby-13. 
Bryson,  Thernla  Louise-20. 


Hams,  Blanch-157. 
Brown,  Lizzie-70. 

Blue,  Marcel-47. 

Blue,  Marcel-47. 
Hams,  Nola-195. 

Hanis,  Nola-195. 
Canty,  Allen-80  and  Canty. 
Ella-86. 


Canty,  Allen-80  and  Canty, 
Ella-86. 
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Roll 

No. 


151 
152 

153 
154 
156 
156 
157 

158 
159 

160 
161 
162 
163 
164 

165 
166 

167 
168 

169 
170 

171 
172 

173 

174 
175 
176 
177 
178 
179 
180 
181 
182 
183 

184 
185 
186 

187 

188 

189 

190 
191 

192 
193 

194 
195 
196 
197 
198 

199 
20O 
201 
202 


1960 
roU 
No. 


82 
83 


84 
85 


86 


Name 


Canty,  Alonzo  George,  Jr. 
Canty,  Alvin  B 


Canty,  Anita 

Canty,  Anthony  Scott 

Canty,  Artie  Jane 

Canty,  Billie  

Canty.  Billie  /\nn 


Canty,  Betty  Corine 
Canty,  Bobby  D 


Canty,  Catherine  Sanders 

Canty,  Cathy „ 

Canty.  Cecil  Ray  

Canty,  Cindy 

Canty,  Clifford  Troy 


Canty,  Dean  

Canty,  Eddie  Henderson 


Canty,  Edwin  Bruce  .... 
Canty,  Elizabeth  Jane 


Canty,  Ella 

Canty,  Ella  Rich 


87 
88 


89 
90 


91 


Canty,  Emma  Gerakline 


Canty,  Eric  Jerome , 

Canty,  Henry  „. 

Canty,  Heyward  Jackson 

Canty,  Heyward,  Jr 

Canty,  Huey 

Canty,  James  Henry 

Canty,  Jannie  

Canty,  Judith  Patricia 

Canty,  Lawrence  „. 

Canty,  Leonard  T „. 


Canty,  Lisa  Marie 

Canty,  Lynn  

Canty,  Marion  I.  ... 


Canty,  Reba  Louise 


147 


96 
97 
98 


94 


Canty,  Roger  B. 


Canty,  Ronakj 

Canty,  Rosemary 


Canty,  Thelma  George 
Canty,  Teresa  Diane  ... 


Address 


Route  3,  Box  218,  Rock  Hill,  SC 
Route  3.  Rock  Hill,  SC  


Route  3,  Rock  Hill,  SC 
Route  3,  Rock  Hill,  SC 
Route  3,  Rock  Hill,  SC 
Route  3,  Rock  Hill,  SC 
Route  3.  Rock  Hill.  SC 


Route  3.  Box  218,  Rock  Hill,  SC 
Route  3,  Rock  Hill,  SC 


Route  3,  Rock  Hill,  SC  

Route  3,  Rock  HiH,  SC  

534  Hudson  St.,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC 


Route  3,  Box  213-B,  Rock  Hill,  SC  . 
534  Hudson  St.,  Rock  Hill,  SC 


Route  3.  Box  218,  Rock  Hill,  SC 
534  Hudson  St.,  Rock  Hill,  SC  ... 


534  Hudson  St.,  Rock  Hill,  SC 
534  Hudson  St.,  Rock  Hill.  SC 


Canty,  Ellen Route  3,  Box  213-B,  Rock  HiM,  SC 

Canty,  Emily  Elizabeth  Route  3,  Rock  Hill,  SC  


Canty,  Robert  Kirk Route  3.  Rock  HiU,  SC 


Route  3,  Rock  Hill,  SC 


SC 


Route  3.  Box  218,  Rock  Hill, 
Route  3,  Rock  Hill,  SC 
Route  3,  Box  213-6,  Rock  Hill,  SC 
Route  3,  Box  213-^,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC  

Route  3.  Rock  Hill,  SC  

Route  3,  Box  218,  Rock  Hill,  SC  .... 

534  Hudson  St.,  Rock  Hill.  SC 

Route  3,  Rock  Hill,  SC  


Route  3,  Rock  Hill,  SC 

Route  3,  box  213-B,  Rock  HiH,  SC 
Route  3,  Rock  Hill,  SC  


534  Hudson  St.,  Rock  Hill.  SC 


Canty,  Wallace  Lee,  Sr 

Caponis,  Constantino  Elizabeth 

Caponis,  John  Alvin  

Caponis,  Raina 

Carpenter,  Chris  Darrel  


Carpenter,  Sadie  

Caudle,  Edward  Chris 
Caudle,  Jill  Ronea 


Route  3.  Rock  HiN,  SC 


Route  3,  Rock  HiH,  SC  

534  Hudson  St.,  Rock  Hill.  SC 


Route  3.  Rock  Hill.  SC 
Roue  3.  Rock  HiH.  SC  . 


Route  3.  Box  218,  Rock  Hill,  SC 
5642  1 10th  St,  Jacksonville,  FL 
5642  1 10th  St,  Jacksonville,  FL 
5642  1 10th  St,  Jacksonville,  FL 
605  College  Ave.,  Rock  HiM,  SC 


605  College  Ave.,  Rock  Hill,  SC 

503  North  Jones  Ave.,  Rock  Hill.  SC 
502  North  Jones  Ave.,  Rock  HiU,  SC 
Caudle,  Nichem  James „ I  502  North  Jones  Ave.,  Rock  HiO,  SC 


Sex 


M 
M 

F 
M 
F 
M 

F 

F 
M 

F 
F 
M 
F 
M 

M 
M 

M 

F 

F 
F 

F 
F 


M 
M 
M 
M 
M 
M 
F 
F 
M 
M 

F 

F 
M 


M 
M 

M 

F 

F 
F 

M 

F 
M 
F 
M 

F 
M 
F 
M 


Date  of  birth 


12/5/1945 
2/13/1944 

11/17/1959 
6/18/1956 
3/21/1915 
3/26/1916 

11/12/1945 

4/22/1952 
a'1/1957 

2/11/1917 
2/20/1952 
8/17/1935 
8/19/1953 
11/28/1946 

11/22/1951 
5/6/1950 

10/10/1950 
1/17/1952 

8/21/1915 
4/11/1954 

10/27/1957 
11/1/1952 

2/6/1949 

8/20/1955 
9/8/1911 
1/15/1927 
9/1/1947 
8/13/1933 
2/16/1937 
8/10/1954 

12/15/1947 
8/30/1942 

11/26/1946 

6/2/1958 

6/9/1949 

12/1/1948 

3/28/1956 

12/21/1947 

4/21/1954 

12/21/1956 
1/2/1945 

1/23/1932 
5/12/1951 

2/16/1954 
5/30/1942 

2/5/1938 
5/17/1917 

1/9/1959 


Remari<s:  Name  and  roll  num- 
ber of  parent  on  1 960  roll 


4/27/1936 

7/18/1958 

5/24/1957 

8/4/1959 


Canty  Alonso-81 . 

Canty,  Artie-82  and  Canty. 

Henry-87. 
Canty,  Huey-89. 
George.  Thelma-147, 


Canty,  Billie-83  and  Canty, 

Cathenne-84. 
Canty,  Alonso-81. 
Canty,  Artie-82  and  Canty, 

Henry-87. 

Canty,  Huey-89. 

Canty,  Huey-89. 

Canty,  Billie-83  and  Canty, 

Catherine-84. 
Canty.  Howyard-88. 
Canty.  Allen-80  and  Canty. 

Ella-86. 
Canty,  Alonso-81 . 
Canty,  Allen-80  and  Canty, 

Ella-86. 

Canty.  Aller>-80  and  Canty, 

Ella-86. 
Canty,  Howyard-88. 
Canty,  Artie-82  and  Canty, 

Henry-87. 
Canty.  Billie-83  and  Canty, 

Cahterine-84. 
Canty.  Alonso-81 . 


Canty,  Howyard-88. 


Canty,  Huey-89. 
Can^/.  Alonso-81. 

Canty.  Artie-82  and  Canty, 

Henry-87. 
George,  Thelma-147 
Canty.  Howyard-88. 
Canty,  Artle-82  and  Canty, 

Henry-87. 
Canty,  Allen-80  and  Canty, 

Ella-86. 
Canty,  Billie-83  and  Canty, 

Cathenne-84. 
Canty,  Artie-82  and  Canty. 

Henry-87. 
Canty,  Hov^ard-88. 
Canty.  Allen-80  and  Canty, 

Ella-86. 

Canty,  Artie-82  and  Canty. 

Henry-87. 
Canty,  Akxiso-81. 


Dted  Nov.  14,  1960-Son  of 
Carpenter.  Sadie-94. 

Blue.  Sylvia-54. 
Blue,  Sytvia-54. 
Blue,  Sylvia-54. 
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Roil 
No. 


203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
214 
215 
216 
217 
218 
219 
220 

221 
222 
223 

224 

225 
226 
227 

228 
229 

230 
231 
232 

233 
234 

235 
236 
237 
238 
239 
240 
241 
242 

243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 

260 
261 
262 


1960 
roll 
No. 


54 
181 


221 
132 


118 


109 
110 
102 


103 


104 


105 


107 


108 


111 
112 
113 
114 

116 
115 
117 


131 
120 
121 
122 


124 
125 
127 
128 
129 


146 
177 


137 


145 
139 
140 


Name 


Caudle,  Sylvia  Blue 

Cookson,  Jewell  Harris  

Cookson,  Ricardo  Harris 

Cookson,  Shirley  Lynn  ..._ 

Cox,  Angeline  Petty 

Davis,  Cindy  Phoebe  L  .„ 

Davis,  Frances  L.  G.  H 

Davis,  Freddie  D.  Honie 

Davis,  Jacqueline  D.  Home  

Davis,  Lena  May  

Ferrell,  Alberta  ijivinia  .. 

Ferrell,  Karen  Denise  ~ 

Ferrell,  Kevin  Lamar 

Ferrell,  Lorna  Cecelia 

Ferrell,  Marsha  Francine 

Foxx,  Antonio  B.,  Sr 

Foxx,  Antonio  B.,  Jr 

Foxx,  Charies  W „ 

Foxx,  Cora  Lee 

Foxx,  Cynttiia  Ann 

Foxx,  Ernest  B 

Foxx,  Jimmie  Cox 

Foxx,  Joe  Basil 

Foxx,  Joe  E.  Basil  

Foxx,  Kimberiy  Dinesi  

Foxx,  Lewis  H.  Basil 

Foxx,  Louis  Russel 

Foxx,  Mary  E ^ 

Foxx,  Mary  Delores 

Foxx,  RorfakJ  Guy  

Foxx,  Wm.  C.  Basil  

Garcia,  Barbara  Annette  

Garcia,  Ben  

Garcia,  Ben  E.  R..  Jr.  ... 

Garcia,  Betty  Juanita 

Garcia,  Bonnie „ 

Garcia,  Edward  Guy 

Garcia,  Fletcher  Calvin 

Garcia,  Irene  Beck  

Garcia,  Velma  Marlene  

Gariand,  Hazel  Faye  B 

George,  Caroline  Dinne  

George,  Charles  Lewis „. 

George.  Claude  Leonard 

George,  Eddie  Mac  , 

George,  Elsie 

George,  Ephralm  D 

George,  Evans  McClure 

George,  Evans  McClure  (Buck),  Jr. 

George,  Evelyn  Brown  

George,  Farwiie  Lavinia 

George,  Fkxinie  Evelyn 

George,  Hiram  Qually  

George,  Isabel  Harris 

George,  Jerry  Lee  .. 

George,  Joan  Carol  Jean 

George,  John  Eariee  

George,  John  Man/in 

George,  Landrum  L „ 

George,  Lavem  RarxJolph 


Address 


502  North  Jones  Ave.,  Rock  Hill,  SC 

117  Leonard  Dr.,  Cabokia,  IL 

117  Leonard  Dr.,  Cat)okia,  IL 

117  Leonard  Dr.,  Cabokia,  II 

Route  3,  Rock  Hill,  SC  

Route  3,  Box  45-A,  Rock  Hill,  SC 
Route  3,  Box  45-A,  Rock  Hill,  SC 
Route  3,  Box  45-A.  Rock  Hill,  SC 
Route  3,  Box  45-A,  Rock  Hill,  SC 
Route  3,  Box  45-A,  Rock  Hill,  SC 
Route  3,  Box  40-B,  Rock  Hill,  SC 
Route  3,  Box  40-6,  Rock  Hill,  SC 
Route  3,  Box  40-B.  Rock  Hill,  SC 
Route  3,  Box  40-B,  Rock  Hill,  SC 
Route  3,  Box  40-B,  Rock  Hill,  SC 
202  South  York  Ave.,  Rock  HiM,  SC 
202  South  Yort<  Ave.,  Rock  HiM,  SC 
405  South  Webb  SL,  W.  Gastonia, 

NC. 
336  Etienezer  Ave.,  Rock  Hill,  SC  ... 
336  Ebenezer  Ave.,  Rock  Hill.  SC  ... 
504  South  Webb  St,  West  Gastonia, 

NC. 
504  South  Webb  St.,  West  Gasto- 
nia, NC. 
336  Ebenezer  Ave.,  Rock  Hill,  SC  ... 
202  South  York  Ave.,  Rock  Hifl,  SC 
504  South  Webb  St.,  West  Gasto- 
nia, NC. 
202  South  York  Ave.,  Rock  HiH,  SC 
504  South  Webb  St,  West  Gasto- 
nia, NC. 
Route  4,  Box  448-C,  Rock  Hill,  SC  . 
202  South  York  Ave.,  Rock  Hifl,  SC 
504  South  Webb  SL,  West  Gasto- 
nia, NC. 
202  South  York  Ave.,  Rock  Hill.  SC 
Route  3,  Rock  Hill,  SC 


Box  52,  Sanford.  CO  ... 
Box  52.  Sanford,  CO  ... 
Route  3.  Rock  Hill.  SC 
1113  Blake  St.,  Pueblo, 
Route  3,  Rock  Hill,  SC 
Box  52,  Sanford,  CO  ... 
Box  52,  Sanford,  CO  ... 
Route  3,  Rock  Hill,  SC 


CO 


88  West  Rutgers  SL,  Pontiac,  Ml  .... 
Route  3,  Box  40-A,  Rock  Hill,  SC  ... 
725  North  Jones  Ave.,  Rock  Hill,  SC 

Route  1,  York,  SC  

32  McUin  St.,  York,  SC  

Route  3,  Box  39,  Rock  Hill,  SC  

Route  3,  Box  48,  Rock  Hill,  SC  

1  Barrow  SL,  Rock  Hill,  SC 

1119  Mcdow  Dr.,  Rock  HiH.  SC  

743  North  Jones  Ave..  Rock  Hill,  SC 

Route  1,  McConnellsviHe  ,  SC  

Route  1,  McConnellsviHe  ,  SC  

Route  3,  Rock  Hill,  SC  

Route  3,  Box  48,  Rock  Hill,  SC  

1  Barrow  St,  Rock  Hill,  SC 

743  North  Jones  Ave..  Rock  Hill,  SC 
743  North  Jones  Ave.,  Rock  Hill,  SC 

743  North  Jones  Ave.,  Rock  Hill.  SC 

Route  3.  Box  39,  Rock  Hill,  SC  

1  Barrow  SL,  Rock  Hill,  SC 


Sex 


F 

F 
M 
F 
F 
F 
F 
M 
F 
F 
F 
F 
M 
F 
F 
M 
M 
M 

F 
F 
M 

M 

M 
M 

F 

M 
M 

F 
F 
M 

M 

F 

M 
M 

F 
F 
M 
M 

F 
F 

F 
F 
M 
M 
M 
F 
M 
M 
M 
F 
F 
F 
M 
F 
M 
F 
M 

M 
M 
M 


Date  of  birth 


4/2/1936 
8/24/1929 
10/7/1952 

6/4/1950 

7/31/1920 

10/24/1957 

9/6/1927 
11/9/1949 

2/6/1947 

1/9/1956 
8/30/1929 

4/3/1954 
9/30/1956 

6/7/1955 
2/10/1950 
8/21/1915. 
7/30/1940 
3/30/1938 

12/5/1947 
1/27/1955 
7/16/1917 

5/18/1937 

4/23/1924 

6/23/1944 

1/4/1959 

5/22/1946 
6/16/1941 

12/24/1895 

6/16/1951 

12/30/1957 

10/18/1942 
6/24/1944 

12/22/1911 
8/25/1935 

12/13/1924 
6/12/1937 
9/15/1914 
5/13/1941 
5/19/1918 
9/5/1953 

11/19/1935 

3/23/1941 

7/30/1932 

6/30/1933 

4/11/1948 

3/1/1914 

7/1/1902 

12/29/1905 

1/25/1932 

2/7/1914 

6/10/1956 

4/1/1955 

2/14/1912 

2/7/1904 

6/8/1953 

1/13/1937 

1/28/1946 

8/16/1909 

3/31/1908 

7/9/1942 


Remarks:  Name  arxl  roll  nunv 
ber  of  parent  on  1960  roll 


Harris,  JeweH81. 
Harris,  Jewel-181. 

George,  Francis-132. 

George,  Francis-132. 
George,  Francis-132. 
George,  Francis-132. 

George,  Alberta-118. 
George,  Alberta-118. 
George,  Alberta-118. 
George,  Alberta-118. 


Fox,  Joe-105. 
Fox,  Joe-105. 


Fox,  Tony- 109. 
Fox,  Jimmie-104. 

Fox,  Tony-109. 


Fox,  Tony-109. 
Fox,  Jinimie-104. 

Fox,  Tony-109. 

Garcia,  Bettie-113  and  Garcia, 
Guy-116. 


Garcia,  Bettie-113  and  Garcia, 
Guy-116. 


George,  Macaroni-142. 


George,  Howard- 135. 
George,  Howard-135. 


George,  Elane-123. 

George,  Man/in-145  and 
George,  Evelyn-129. 
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Roll 
Na 


263 
264 
265 
266 
267 
268 
269 
270 
271 
272 
273 
274 

276 

276 
277 
278 
279 
280 
281 

282 

283 

284 

286 

286 

287 

286" 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 


301 

302 
303 

304 
305 

306 
307 

308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 


1960 
roH 
No. 


135 


144 
141 
142 


123 


148 


138 


92 


93 

'so 


273 


182 


155 
271 


158 


159 
161 


Nanne 


George,  Lawrence  Howard 

George,  Lewis  Buntley 

George,  Marion  Phillip ^ 

George,  Maroni  P „. 

George,  Maroni  Taykx  

George,  Marsha  D 

George,  Mary  Elane  __ 

George,  Peggy  Jane  „., 

George,  Philip  K „. 

George,  Reta  Sharon 

George,  Rhonda  K 

George,  Roger  Wayrw  


George,  Susan  Maria 

George,  Thomas  Clark  .... 
George,  Thomas  Howard 
George,  Wenonah  Kay  .... 

Gordon,  Eliza 

Graves,  Cynthia  Linn 

Green,  Hal  E  „... 


Green,  Joyce  George 
Green,  Shelly  Maxine 


Gunn,  David  Howard,  Jr 

Gunn,  Ftoyd  Lee 

Gunn,  Joann 

Gunn.  Lou  Ella  Jane  Canty  .... 

Gunn.  Mary  Faye  

Gunn,  Nellie  Fay  Canty 

Gunn,  Patricia  Lucille  

Gurwv  Wanda  Diane 

Hamm,  Patsy  Blue  Graves 

Hanrvn,  Teresa  Mary  

Hammond,  Bobby  Ray 

HamfTwnd,  Gerald  James,  Jr. 
Hammond,  Nora  Lee  Thomas 

Hammorxl,  Patricia  Ann  

Hammond,  Shirley  Ruth  

Harris,  Alfred  Kenneth „ 

Harris,  Alfred  Neal 


Harris,  Alice  Loretta 

Harris,  Barry  Dean  . 
Harris,  Barry  Phillip 


Harris,  Benjamin  Joseph 
Harris,  Bernice 


Harris, 
Harris, 

Hams, 
Hams, 
Harris, 
Harris, 
Hams, 
Harris, 
Harris, 
Harris, 
Harris. 
Harris, 
Harris, 


Bertha 

Beulah  Thomas 

Bruce  Edward 

Calvin  Wayne  

Cart  E 

Catherine  Marie 

Cheryl  Ann 

Cheryl  Ann 

Cheryl  Dariene 

Chester  Gilbert  

Oeatus  O'Neal  

Cor>stance  Veronica 
Cora 


319  I Harris,  Curtis  Douglas „    Box  47,  Route  3,  Rock  HiH,  SC 


Address 


Route  1,  McConneHsviMe  ,  SC  

725  North  Jones  Ave.,  Rock  HiU,  SC 
743  North  Jones  Ave.,  Rock  Hifl,  SC 

Route  3,  Rock  Hill,  SC  

32  McClain  St,  York,  SC 

Route  1,  Yort<,  SC  -.... 

1  Barrow  St.,  Rock  HHI,  SC 

Route  1,  McConnellsviHe  .  SC  

Route  1,  York,  SC  _.. 

Route  1 ,  McConnellsviHe  ,  SC  

Route  1,  York,  SC 

743  North  Jones  Ave.,  Rock  HiH,  SC 

743  North  Jones  Ave.,  Rock  HiN.  SC 


Fayetleville, 
Fayetteville, 


32  McClain  SL,  York,  SC  

Route  1 ,  McConnellsvilte  ,  SC  _.. 

1119  McDow  Dr..  Rock  Hill,  SC  ...:... 

Route  3,  Rock  Hill,  SC  

2011  Cherry  Rd.,  Rock  HiH,  SC  

5136   Ponderosa   Dr.,   Fayetteville, 

NC. 
5136   Ponderosa   Dr. 

NC. 
5136   Ponderosa   Dr. 

NC. 

Box  51,  Rock  Hill,  SC  , 

Box  51.  Rock  Hill,  SC  _.., 

Box  51,  Rock  Hill,  SC  

Box  51,  Rock  Hill,  SC  , 

Box  51,  Rock  HiH,  SC 

Box  51.  Rock  HHI,  SC  , 

Box  51,  Rock  HiH,  SC  

Box51,RockHm,  SC  

201 1  Cherry  Rd.,  Rock  HiM,  SC  , 
201 1  Cherry  Rd.,  Rock  HiH.  SC 
Route  3,  Box  220,  Rock  Hill,  SC 
Route  3.  Box  220,  Rock  HiN,  SC 
Route  3,  Box  220.  Rock  HiH,  SC 
Route  3,  Box  220,  Rock  HiH,  SC 
Route  3,  Box  220,  Rock  HiH,  SC 
Route  3.  Box  216,  Rock  HMI.  SC 
Route  3,  Box  216,  Rock  HiH,  SC 


Route  4,  Dixie  River  Rd.,  Charkitte, 

NC. 

Box  47,  Route  3,  Rock  HiH,  SC  

Route  4,  Dixie  River  Rd.,  Chariotte, 

NC. 
Route  3,  Box  67-C,  Rock  HiH,  SC  ... 
Route  3,  Box  225,  Rock  Hill.  SC  


Route  3,  Rock  HiH,  SC 

Route  4,  Dixie  River  Rd.,  Chartotte, 
NC. 

Route  3.  Box  205,  Rock  HiH,  SC  

Route  3,  Box  205,  Rock  HiH,  SC  

Route  3,  Box  135,  Rock  HiH,  SC  

337  Ebenezer  Ave.,  Rock  HHI,  SC  ... 

Route  3,  Rock  HiH,  SC  

2205  PmehursL  Cotumbia.  SC 

Route  3.  Box  67,  Rock  HiN,  SC  

2417  Lee  SL,  Columbia,  SC  

Route  3,  Box  225,  Rock  HiH,  SC  

Route  3,  Rock  HiU,  SC „.. 

Route  3,  Box  225,  Rock  HHI,  SC  ..... 


Sex 


M 

M 
M 
M 

M 

F 
F 
F 
M 

F 
F 
M 


M 

M 

F 
F 
F 
M 


M 
M 

F 
F 
F 
F 
F 
F 
F 
F 
M 
M 
F 
F 
F 
M 
M 


M 

M 

M 
F 

F 
F 

M 
M 

M 

F 
F 
F 
F 
M 
M 
F 
F 

M 


Date  of  birth 


9/26/1931 

9/7/1959 

2/16/1941 

8/21/1884 

4/28/1925 

3/17/1954 

4/5/1936 

5/1/1960 

9/8/1955 

3/31/1958 

8/28/1958 

9/30/1948 

6/1/1947 

12/14/1957 
7/24/1953 

11/27/1953 
4/30/1902 
5/19/1955 

10/27/1955 

1/27/1937 

3/16/1957 

1/23/1956 
8/21/1958 
4/23/1955 
2/17/1941 

11/26/1953 
2/23/1939 
4/24/1960 

12/31/1956 

6/5/1937 

8/12/1969 

7/9/1957 

12/20/1953 

10/12/1930 

3/26/1956 

11/6/1958 

2/27/1948 

5«/1920 


10«V1946 

10/25/1950 
9/2/1949 

4/15/1906 
9/16/1957 

6/29/1913 
2/10/1929 

1/30/1959 
6/15/1957 
2/23/1937 

11/17/1947 
6/27/1960 

12/15/1959 

5/11/1958 

8/15/1909 

7/13/1935 

1/4/1951 

10/11/1954 

5/18/1966 


Remarks:  Name  and  roH  num- 
ber of  parent  on  1960  roH 


George,  Charfie-1 21. 


George,  Claude-122. 

George,  Howard-135. 
George,  Claude-122. 
George,  Howard-135. 
George,  Ctaude-122. 
George,  Marvin-146  and 

George,  Evelyrv129. 
George,  Marvirv145  and 

George,  Evelyrv129. 
George.  Macaroni-142. 
George,  Howard-135. 
George,  Evans-128. 
Died  Nov.  15,  1960. 
BHje,  Patricia-60. 
George,  Joyce-138. 


George,  Joyce-138. 

Canty,  Lou  Ella-92. 
Canty.  Ne»ie-93. 
Canty,  NeUie-93. 

Canty,  Nellie-93. 

Canty,  Ne«ie-93. 
Canty.  Neilie-93. 

Blue,  Patricia-50. 
Thomas,  Nora  l.ee-273. 
Thomas,  Nora  Lee-273. 

Thomas,  Nora  Lee-273. 

Thomas,  f^kxa  Lee-273. 

Brown,  Peggie  Thatcher-74. 

Harris,  Nancy  Cornelia  (with 
83d  Infantry  KAemIs  Maraud- 
er8)-194. 

Harris,  Wiltord-21 1  and  Thorrv 
as,  Butah-271. 

Harris,  Fk)yd-168. 

Harris,  WiMord-21 1  and  Thom- 
as, Bulah-271. 

Hams,  Wesley-209  and  Hams. 
Reola-200. 


Harris,  Morgar>-193. 
Harris,  Morgar>-193. 

Han-is,  Leona-185. 
Hams.  Dewey-165. 
Hams,  Jeff-178. 
Hams,  Melvir>-190. 


Hanis.  DavkJ-162. 

Harris,  Wesley-209  arxl  Harris, 

Reola-200. 
Harris.  Ftoyd-168. 
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Roll 
Ho. 


320 
321 
322 
323 


324 
325 
326 

327 

328 
329 

330 
331 

332 

333 

334 
335 
336 
337 


338 

339 
340 
341 
342 
343 

344 
345 
346 
347 
348 
349 
350 
361 

352 
353 
354 

355 

356 

357 

358 
359 
360 
361 
362 
363 
364 
366 
366 
367 
368 
369 
370 
371 
372 


1960 
rol 
No. 


162 


163 


164 


165 


166 
169 


170 
171 
173 
174 


176 


178 
180 
183 


186 
193 


188 
189 


190 
191 
192 


194 


•96 


74 
200 
201 


Name 


Harris,  Dale  Wallace  

Harris,  Darrel  Kent  „ 

Harris,  David  Adams  

Harris,  David  Loran  

Harris,  David  SperKer  .... 

Harris,  Deborah  Ann  

Harris,  Deborah  Mae 

Hanis,  Delia  Eleanor 

Harris,  Dennis . 

Harris,  Dessa _.... 

Harris,  Dewey 

Harris,  Donald  Witford  .... 

Hanis,  Doris  Kay 

Harris,  EHen  Deloria  

Hams,  William,  Jr „ 

Harris,  Ftoyd  William  

Harris,  Furman  George  .. 
Hanis,  Garfiekj  Crawford 


Harris,  Garland 


Harris,  Georgia  H  

Harris,  Gilbert  Devaine 

Harris,  Grady  

Harris,  Henry  A 

Harris,  Homer  Vemon  . 


Harris,  Ida 

Hanis,  James  Wade 

Harris,  James  Loran,  Jr 
Harris,  Jefferson  W.C  ... 

Harris,  Jesse  

Harris,  Joseph  W 

Harris,  Karen  Angela  .... 
Harris,  Lester 


Harris,  Lon-aine  (Eleanor  L.) 

Harris,  Luther  Morgan  

Harris,  Lyda 


Davis,  Lynda  Annette 


Hanis,  Lynette 


Harris,  Martin  Raymond 


Harris,  Mary  B „.. 

Harris,  Mary  Joe  Ann  2205 

Hanis,  Meivin 

Harns,  Minnie  SarKlers 

Hams.  Mitchell  Oliver „ 

Hams,  Michael  Wayne  ....... 

Harris,  Nancy  Cora 

Harris.  Neal  Kelly  

Harris,  Patricia  Chariene  .... 

Harris,  Paul  Kenneth,  Jr 

Harris,  Paul  Kenneth,  Sr.  ... 

Harris,  Peggy  Ann  

Hams,  Peggy  Eiizabett)  T,  , 

Hanis,  Beola  „ 

Harris,  Richard  Jackson  ...„ 


Address 


Route  3.  Rock  Hill.  SC 

Route  3,  Box  216,  Rock  Hill,  SC 

Route  3,  York,  SC 

Route  3,  Rock  Hill,  SC  


14  Paris  St..  Rock  Hill,  SC 

Route  3,  Box  205,  Rock  HUl,  SC 
Route  3,  Box  135.  Rock  Hill,  SC 

Route  3,  Box  135,  Rock  HUl,  SC 

Route  3,  Yort<,  SC  „„ 

Route  3,  Rock  Hill,  SC 


Route  3,  Rock  Hill,  SC  

Route  4,  Dixie  River  Rd..  Chariotte. 
NC. 

Route  3.  Box  216.  Rock  HiH.  SC  

Box  47.  Route  3,  Rock  Hill.  SC  

Box  47,  Route  3,  Rock  Hill,  SC  

Route  3,  Box  47.  Rock  Hill.  SC  

Route  3.  Rock  Hill.  SC  

Route  3.  Box  225.  Rock  Hill.  SC  


Route  3.  Rock  Hilt.  SC 


Route  3.  Box  47.  Rock  Hill.  SC  . 

2417  Lee  SL.  Columbia.  SC  

Route  3.  Box  135.  Rock  Hill.  SC 
Route  3.  Box  203,  Rock  Hill.  SC 
Route  3.  Rock  Hill.  SC  


Route  3.  Box  67-B,  Rock  Hill,  SC  .. 
2205  Pinehurst  Rd.,  Columbia,  SC  . 
337  Ebenezer  Ave.,  Rock  Hill.  SC  .. 
Co.  D.  3d  Bn.,  Fort  Jackson,  SC  .... 
Bklg.  116B,  Gist  SL,  Columbia.  SC 
Route  3,  Box  67-C.  Rock  Hill.  SC  .. 

Route  3.  Rock  HiH,  SC  

Route  3,  Box  225.  Rock  HUl.  SC  „.. 

Route  3.  Rock  Hill.  SC  

Route  3,  Box  205.  Rock  Hill,  SC  .... 
Route  3,  Box  225,  Rock  Hill,  SC  .... 

Route  3,  Yorit,  SC 

Route  3,  Rock  Hi«,  SC  

Route  3,  Box  136.  Rock  Hill,  SC  .... 

Route  3,  Box  67-B,  Rock  Hill,  SC  .. 

Pinehurst  Rd.,  Columbia,  SC 

Route  3,  Box  67-B,  Rock  Hill.  SC  .. 

14  Paris  St..  Rock  Hill.  SC 

Route  3,  Rock  Hill.  SC  

337  Ebenezer  Ave..  Rock  Hill,  SC  .. 

Route  3.  Rock  Hill.  SC 

Route  3.  Box  216.  Rock  Hill.  SC  -„ 

Route  3.  Rock  HiU.  SC 

Route  3.  Rock  Hill.  SC 

Route  3.  Rock  Hill.  SC 

Route  3.  Yoric.  SC  

Route  3.  Box  216.  Rock  HiH,  SC  .... 

Route  3,  Rock  Hill.  SC  

Route  3,  Rock  Hill,  SC 


Sex 


M 

F 
M 
M 
M 
M 

F 
M 
M 
M 
M 
M 
F 
M 

F 
M 

F 


M 

F 
F 
M 
F 
M 
M 
F 
M 
F 
M 
M 
F 
F 
F 
M 


Date  of  birth 


1/19/1965 

4/8/1958 

7/12/1927 

10/13/1958 


6/16/1916 

5/1/1960 

10/24/1948 

1/1/1944 

8/8/1905 
11/14/1948 

2/21/1936 
12/19/1950 

8/26/1946 
2/15/1952 
10/5/1953 
2/16/1928 
1/7/1913 
3/8/1914 


4/30/1950 

7/29/1905 

9/26/1941 

12/25/1939 

2/8/1994 

6/27/1947 

4/17/1904 

11/13/1956 

3/30/1946 

9/23/1936 

4/25/1899 

8/15/1931 

7/3/1958 

6/9/1953 

8/11/1938 

8/8/1933 

3/29/1951 

4/22/1946 

1/1/1945 

9/30/1941 

5/23/1915 

10/29/1957 

9/11/1924 

12/23/1909 

2/1/1943 

3/11/1949 

10/17/1899 

3/21/1952 

3/1/1954 

11/22/1959 

9/7/1936 

7/23/1951 

8/2/1927 

10/12/1921 

2/13/1898 


i^emarks:  Name  and  roll  num- 
ber of  parent  on  1960  roll 


Harris,  Dewey-165. 
Brown,  Peggie  Thatcher-74. 

Harris,  Loran  (Leona)  (de- 
ceased) (Born  in  Washing- 
ton. D.C.)-185. 

Harris.  Morgan-193. 
Harris.  Nola-195  and  Harris, 

Raymond  (deceased)  -199. 
Harris,  Nola-195  and  Harris, 

Raymond-199. 

Harris.  Wesley-209  and  Harris, 
Reola-200. 

Harris.  Wilford-21 1  and  Thom- 
as. Bulah-271. 
Brown.  Peggie  Thatcher-74. 
Harris,  Floyd-168. 
Hams,  Floyd-168. 


Harris,  Artemls-152  and  Har- 
ris, Theodore  (army  April 
1941  to  September  1945)- 
206,  1945. 

Hanis,  Wesley-209  and  Harris, 
Reola-200. 

Hanis,  Chester-159. 


Hanis,  Bertha-155  and  Harris, 
Furman-169. 

Hams.  Jetf-178. 
Harris.  Lorraine-186. 


Harris,  Lonaine-186. 
Hanis,  Wesley-209  and  Harris, 
Reola-200. 


Harris,  Wesley-209  and  Hams, 

Reola-200. 
Hams.  Davicl-162  and  Plyler, 

Elisabeth-222. 
Harris,  Wesley-209  and  Harris, 

Reola-200. 
Hanis,  Nola-195  and  Harris, 

Raymond-199. 

Harris,  Jeff-178. 


Harris,  Leona- 185. 

Brown,  Peggie  Thatcher-74. 

Harris,  David-162. 

Harris,  Paul-196. 

In  Navy,  Stationed  San  Diego 

Harris.  David-162. 
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RoU 
No. 


373 

374 

375 
376 
377 

378 
379 
380 

381 
382 

383 
384 
385 
386 

387 

388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
402 

403 

404 

405 
406 
407 

408 

409 
410 
411 
412 
413 
414 

415 
416 
417 
418 
419 

420 

421 

422 

423 


1960 
roll 
No. 


205 
206 


209 


210 
211 


166 
213 


259 
246 


45 


214 

215 

67 


72 


294 


253 


247 


218 


Name 


Hanis,  Roger 

Harris,  Sharon  Gwen 

Harris,  Sylvia  Margaret 

Harris,  Theodore  

Hanis,  Theresa  Eartene 

Harris,  Theodore  Wesley  

Harris,  Thomas  Edward  

Harris,  Victor 

Harris,  Victoria  Yvonne  

Harris,  Walter,  Sr 

Harris,  Wanda  Jean  

Hams,  Wendel  Loran  

Harris,  Wlltxjm 

Harris,  Wilford  P  

Harris,  Willard  Leon 

Harris,  William  Douglas 

Hanis,  Woodrow 

Harris,  Yvonrie 

Honeycutt,  Eari  H.,  Jr 

Honeycutt,  Louise  Renee 

Hor)eycutt,  Roberta  Sanders  .. 

Honeycutt,  Troy  T 

Howard,  Colleen  Sarxlers  

Howard,  Deborah  Mae 

Howard.  Frances  R  

Howard.  James  Moore,  Jr 

Howard.  Lillian 

Howard,  Susan  Jean 

Howard.  Tom  William 

Hunter.  Bessie  Valoy 

Hunter,  Lillie  Viola  Blue 

Hunter.  Julius  Calvin  

Johnson,  Hadden  Delano 

Johnson,  Martha  H 

Keesee.  Alice  Grace  Brovwi  ... 

Keesee,  Robert  Lewns 

Kimbrell,  Nettie  Brown 

Kimbrell,  Joyce  Ann  

Kimbrell,  Wanda  Kay 

Kimbrell,  Ronnie  Lee 

Kimbrell,  Susan  Darlene  

Love,  Sylvia  Wright  

Mackey,  Nellie  Leona  Sanders 

Mackey,  Leone  Shenill 

Mackey,  Wendell  David 

Manors,  Clara  Lee  Sanders  .... 
Martin,  Darnell 

Martin.  I.  Jarw  

Martin,  Jackie  

Martin,  Mateom 

Mcghee,  Lucille  Freddie 


Address 


Route  3,  Rock  HiH.  SC 
Route  3.  Rock  Hill.  SC 


2417  Lee  SL.  (Columbia.  SC  

Route  3.  Rock  Hill,  SC  

Route  4,  Dixie  River  Rd..  Chariotte, 
NC. 

Route  3,  Rock  Hill,  SC  

Route  3.  Rock  Hill.  SC  

Route  3.  Box  225.  Rock  Hill,  SC  


Route  3.  Box  216.  Rock  Hill.  SC 
Route  3.  Rock  Hill.  SC 


Route  3.  Box  67.  Rock  Hill,  SC  

Route  3,  Yort<,  SC 

Route  3,  Box  67-B,  Rock  Hill.  SC  ... 
Route  4,  Dixie  River  Rd.,  Chariotte, 

NC. 
Route  3,  Box  135,  Rock  Hill.  SC  


Route  3.  Box  47.  Rock  Hill.  SC  

14  Paris  SL.  Rock  Hill.  SC 

Route  3.  York.  SC  

Route  3.  Rock  Hill.  SC 

Route  3,  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC  .-. 

Route  3,  Rock  Hill,  SC 

Route  3,  Rock  Hill.  SC  

Route  3,  Rock  Hill.  SC 

Route  3.  Rock  Hill.  SC 

Route  3.  Rock  HilLSC  ...;... 

Route  3.  Rock  Hill,  SC  

Route  3.  Rock  Hill.  SC  

Route  3.  Rock  Hill.  SC  

469  North  Main  SL,  Salt  Lake  City, 

UT. 
469  North  Main  SL.  Salt  Lake  City. 

UT.. 
469  North  Main  SL,  Salt  Lake  City. 

UT. 

Route  3,  Box  219.  Rock  Hill,  SC  

Route  3,  Box  219.  Rock  Hill.  SC  

Parrish  Tr  Pk.  N.  Jones.  Rock  Hill. 

SC. 
Panish  Tr  Pk.  N.  Jones.  Rock  Hill, 

SC. 

127  Hill  SL.  Pineville.  NC 

127  Hill  SL,  Pineville.  NC 

127  Hill  St..  Pineville.  NC 

127  Hill  SL.  Pineville,  NC 

127  Hill  SL.  Pineville.  NC 

1021    G.  Washington   Pky., 

mouth.  VA. 
Route  3.  Box  136.  Rock  Hill 
Route  3.  Box  136.  Rock  Hill 
Route  3.  Box  136,  Rock  Hill 
Route  3.  Box  224.  Rock  Hill 


Ports- 


SC 
SC 
SC 
SC 


Sex 


Route.  SL  Andrews  Ter..  Columbia. 

SC. 
Route.  SL  Andrews  Ter..  Columbia, 

SC. 
Route.  SL  Andrews  Ter..  Columbia.    M 

SC. 
Route.  SL  Andrews  Ter.,  Columbia.    M 

SC.  I 

Route  4.  Box  44.  Rock  Hill,  SC  I  F 


M 

F 

F 
M 

F 

M 

M 
M 

F 
M 

F 
M 
M 
M 

M 

M 

M 

F 
M 
F 
F 
M 
F 
F 
F 
M 
F 
F 
M 
F 


M 

M 

F 
F 

M 

F 
F 
F 
M 
F 
F 

F 

F 
M 
F 
F 


Date  of  birth 


7/8/1943 

9/7/1944 

4/13/1939 
3/27/1893 
1/14/1948 

a'27/1921 
5/19/1960 
12/5/1958 

4/2/1950 
12/6/1946 

7/21/1959 
3/7/1955 

6/21/1922 
2/7/1924 

9/16/1946 

12/8/1905 

8/3/1939 

7/15/1957 

5/18/1955 

11/24/1957 

1/19/1932 

6/10/1956 

6/5/1934 

12/17/1958 

12/14/1950 

10/7/1956 

7/14/1955 

11/8/1952 

11/5/1957 

1/1/1944 

9/10/1918 

11/13/1947 

2/17/1943 
1/14/1902 
8/12/1939 

11/4/1959 

2/21/1937 
1/24/1954 
1/11/1956 
10/14/1957 
4/27/1959 
9/10/1937 

7/21/1936 
4/9/1959 

2/20/1954 
8/3/1941 

7/12/1951 

6/15/1948 

10/1/1946 

10/23/1944 

11/13/1914 


Remartcs:  Name  and  roll  num- 
ber of  parent  on  1960  roll 


Harris.  Wesley-209  arxl  Harris. 

Reola-200. 
Hanis.  Bertha-155  and  Harris. 

Furman-169. 


Hanis.  Wilford-21 1  and  Thom- 
as, Bulah-271. 

Hams.  Lonair)e-186. 

Harris.  Wesley-209  and  Harris, 

Reola-200. 
Brown,  Peggie  Thatcher-74. 
Hanis,  Wesley-209  and  Harris. 

Reola-200. 
Harris,  Melvin-190. 
Harris.  Leona-185 


Hanis,  Nola-195  arxl  Harris. 
Raymond-199. 


Hams,  Leona-185. 
Sanders,  Roberta-259. 
Sanders,  Rot)erta-259. 

Sanders,  Rot)erta-259. 

Sanders,  Colleen-246. 
Sanders,  Colleen-246. 
Sanders,  Colleen-246. 
Sanders,  Colleen-246. 
Sanders,  Co)leen-246. 
Sanders.  Colleen-246. 
Blue,  Lillie-45. 


Blue.  Ullie-45. 


Brown,  Grace  Alice-67. 


Brown,  Nettie-72. 
Brown,  Nettie-72. 
Brown.  Nettie-72. 
Brown.  Nettie-72. 


Sanders.  Leona-253. 
Sanders,  Leona-253. 

Robbins.  Vk)la-234. 

Robbins,  Viola-234. 

Robbins,  Viola-234. 

Robbins.  Viola-234. 
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Roll 
No. 


424 

425 
426 

427 
428 
429 
430 
431 
432 
433 
434 
435 
436 
437 
438 
439 

440 
441 

442 
443 
444 
445 
446 

447 
448 
449 
450 
451 
452 
453 
454 

455 

456 
457 
458 
459 

460 
461 

462 
463 
464 
465 
466 
467 
468 
469 
470 
471 
472 
473 
474 
475 
476 
477 
478 
479 
480 
481 
482 


1960 
roil 
No. 


217 
229 


160 
220 


223 
224 


226 


258 


227 

228 

99 


231 


232 

235 
236 


222 


212 
237 


238 


239 


240 
241 
242 


Name 


MedHn.  Charles  Robert  

Medio,  Charlotte  Arm  Harris 
Medlin,  Nona  Jane  

Medlin,  William  Lament 

MiUef,  Ester  Robbins 

Milter,  Victoria  Elizabeth 

Petty,  Christine  

Petty.  Jack  Alton  

Petty,  John  Wayne 

Petty,  Johnnie  William 

Petty.  Luther  Thomas 

Petty.  Patricia  Ann , 

Petty,  Paula  Delores  

Petty,  Ronald  Vance 

Perry,  Wanda  Kay , 

Plyler,  Arthur  Terrance  

Plyler,  Cynthia  Amette  

Plyler,  Donald  Olin  

Plyler.  Hubert  Gerald  Fewell 

Plyler,  Leonard  

Plytef,  Michael  Wayne 

Plyter,  Norman  Lynn 

Ptyter.  Olin  Flow,  Jr „;.... 

Potts,  Alton  Amos „ 

Potts,  Calvin  Lee 

Potts,  John  Hugh 

Potts,  Myrtle  Lucilte  

Potts.  Naomi  Rith  

Potts.  OlMa  Grace  

Potts.  Rerxla  Sanders 

Robbins.  Barney  C 

Rot)bins,  Bradley  M 

Robbins.  Earl 

Robbins.  Effte  Elizabeth 

Robbins,  Flint  

Robbins,  Frank  E  

Robbins.  Jimmie 

Robbins.  Margaret 

Robbins,  Mabel  Harris 

Robbins.  Viola  Harris  

Robbins.  WiHiam.  Jr 

Robinson.  Aubrey  Dale  

Robinson,  EHzabeth  Plyter  ... 

Rot)inson,  Man^n  Ted 

Rot)inson,  Winona  Harris  

Rogers,  Ernest  D 

Rogers,  Fred  Kelly  

Rogers,  Jimmie  

Rogers.  John  Alvin  

Rogers.  Larry  Dwayne  

Rogers,  Mary  Beth  

Rogers,  Mary  Jane 

Rogers,  Ronnte  

Rogers,  Steven  Olin  

Rogers,  Timothy  Deen  

Rogers,  Wanda  Sue 

Sanders,  Ada  I 

Sanders.  Albert  H..  Sr 

Sanders,  Albert  H.,  Jr 


Address 


575  North  First,  West  Salt  Lake  City, 

UT. 

Route  4,  Box  22,  Rock  Hill,  SC  

575  North  First,  West  Salt  Lake  City, 

UT. 

Route  4,  Box  44,  Rock  Hill,  SC  

Route  3,  Box  56,  Rock  Hill.  SC  

Route  3,  Box  56,  Rock  Hill,  SC  

Route  2,  Inman,  SC  _ 

Route  3.  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC 

Route  3.  Rock  Hill,  SC  

Route  2,  Inman,  SC  

Route  2,  Inman,  SC  

Route  3,  Rock  Hill,  SC  

Route  3,  Rock  Hill,  SC  

Route  2,  Inman,  SC  

APO  39,  New  York,  NY 

335  Lyte  St,  Rock  Hill.  SC  

APO  39,  New  York.  NY 

APO  39,  New  York.  NY 

335  Lyte  Si,  Rock  Hill,  SC  

335  Lyte  St..  Rock  Hill.  SC  

335  Lyte  St.,  Rock  HiH.  SC  

Co.  A,  1st  Cal..  APO  39,  New  York, 
NY. 

Route  3,  Box  202.  Rock  Hill.  SC  

Route  3,  Box  202,  Rock  Hill,  SC  

Route  3,  Box  202,  Rock  HiH,  SC  

Route  3,  Box  202.  Rock  Hill.  SC  

Route  3,  Box  202,  Rock  Hill,  SC  

Route  3,  Box  202,  Rock  Hill,  SC  

Route  3,  Box  202,  Rock  Hill,  SC  

Route  3.  Box  56,  Rock  Hill,  SC  

Route  3.  Box  56,  Rock  Hill,  SC  

Route  3,  Box  56.  Rock  Hill.  SC  

Route  3.  Box  56.  Rock  Hill.  SC  

Route  3.  Box  56.  Rock  Hill.  SC  

Route  3.  Box  56,  Rock  Hill.  SC  

Route  1.  Chesney,  SC  

Route  3.  Box  56,  Rock  Hill,  SC  

Route  1,  Chesney,  SC  

Route  3,  Box  56,  Rock  Hill,  SC  

Route  1,  Chesney,  SC  

Route  3,  Box  46,  Rock  Hill,  SC  

Route  3,  Box  46.  Rock  Hill,  SC  

Route  3,  Box  46,  Rock  Hill,  SC  

Route  3,  Box  46,  Rock  Hill,  SC  

Route  3,  Box  247,  Rock  Hill,  SC  

Route  3,  Box  247.  Rock  Hill.  SC  

Route  3.  Box  247.  Rock  Hill.  SC  

Route  3,  Box  247.  Rock  Hill,  SC  

Route  3,  Box  247,  Rock  Hill,  SC  

Route  3.  Box  247,  Rock  Hill.  SC  

Route  3.  Box  247,  Rock  Hill.  SC  

Route  3.  Box  247,  Rock  Hill,  SC  

Route  3,  Box  247,  Rock  Hill,  SC  

Route  3.  Box  247,  Rock  HiH,  SC  

Route  3,  Box  247,  Rock  Hill,  SC  

Route  3,  Box  136,  Rock  Hill,  SC  

Route  3.  Box  136,  Rock  Hill,  SC  

Route  3,  Box  136.  Rock  Hill,  SC  


Sex 


M 

F 
F 

M 
F 
F 
F 
M 
M 
M 
M 
F 
F 
M 
F 
M 

F 
M 

M 
M 
M 
M 
M 

M 
M 
M 
F 
F 
F 
F 
M 

M 

M 
F 
M 
M 

M 
F 

F 
F 
M 
M 
F 
M 
F 
M 
M 
M 
M 
M 
F 
F 
M 
M 
M 
F 
F 
M 
M 


Date  of  birth 


9/8/1947 

6/13/1944 
2/25/1946 

10/1/1940 

7/7/1919 
2/24/1951 

9/3/1930 
12/31/1955 

8/3/1939 
12/31/1955 

6/1/1954 
9/26/1949 
2/18/1959 
12/6/1957 

4/5/1952 
8/10/1954 

7/11/1959 
8/10/1959 

2/15/1937. 
11/2/1934 
8/13/1954 
9/28/1955 
4/18/1932 

7/8/1958 
5/3/1955 
9/6/1952 

3/10/1954 
8/5/1959 
5/3/1950 
7/4/1926 

6/16/1950 

2/26/1955 

4/14/1921 
5/16/1930 
4/26/1924 
7/11/1953 

4/4/1922 
1/4/1957 

4/17/1895 

10/12/1921 

7/1/1928 

11/17/1954 

11/2/1928 

1/17/1953 

1/20/1927 

8/7/1942 

7/20/1946 

6/21/1941 

4/22/1948 

6/27/1949 

4/5/1953 

2/6/1921 

12/22/1944 

3/21/1956 

2/20/1955 

5/8/1950 

3/25/1931 

10/10/1904 

10/28/1926 


Remarks:  Name  and  roll  nunv 
ber  of  parent  on  1960  roll 


Medlin,  Margarett-216. 

Hanis,  Pearty-197. 
Medlin,  Margarett-216. 


Robbins,  Ester-229. 

Petty,  John  Wayne-220. 

Petty,  John  Wayne-220. 
Hams,  Christine-160. 
Harris,  Christine- 160. 
Petty,  John  Wayne-220. 
Petty,  John  Wayne-220. 
Harris,  Christine-160. 
Plyter,  Olin  Flow,  Jr.  (U.S. 

Army-Japan)-226. 
Plyler,  Leonard-224. 
Plyter.  Olin  Ftow,  Jr.  (U.S. 

Amiy^apan)-226. 


Plyler,  Leonard-224. 
Ptyter,  Leonard-224. 


Sanders, 
Sanders, 
Sanders, 
Sanders, 
Sanders, 
Sanders, 


Renda-258. 
Renda-258. 
Renda-258. 
Renda-258. 
Renda-258. 
Renda-258. 


Robbins.  Earl-227  and  Rob- 
bins. Viola  Harris-235. 

Robt>ins,  Earl-227  and  Rot>- 
bins,  Viola  Harris-235. 


Rot)bins,  Earl-227  and  Rob- 
bins, Vtela  Harris-235. 

Robbins,  Earl-227  and  Rob- 
bins, Viola  Hanis-235. 


Plyter,  Elisabeth-222. 
Plyter,  Elisabeth-222. 

Rogers,  Mary  Jane-239. 

Rogers,  Mary  Jane-239. 
Rogers,  Mary  Jane-239. 
Rogers,  Mary  Jane-239. 

Rogers,  Mary  Jane-239. 
Rogers,  Mary  Jane-239. 
Rogers,  Mary  Jane-239. 
Rogers,  Mary  Jane-239. 


Final  Roll  of  the  Catawba  Indian  Tribe  of  South  Carouna— Prepabed  Pursuant  to  the  Act  of  September 
I  21 , 1 959  (73  Stat.  592)— Continued 


Roil 
No. 


483 

484 
485 
486 
487 

488 
489 
490 

491 
492 
493 

494 

495 
496 

497 
498 
499 
500 
501 
502 
503 

504 

505 
506 
507 

508 
509 
510 

511 

512 

513 

614 
515 
516 
517 
518 
519 
520 
521 

522 
523 
524 
525 
526 
527 
528 
529 
530 
531 
532 
533 
534 
535 
536 
537 


1960 
roil 
No. 


256 
243 


248 


Name 


Sanders,  Ann  Garnet 


172 


249 
250 


216 


198 


261 
207 
262 
263 
267 
268 


133 
245 


257 


187 
143 


Sanders,  Anna  Mahovia 

Sanders,  Arzada 

Sanders,  Calvin  Ray  

Sanders,  Caroleen  


Sanders,  Cecil  Glenn  

Sanders,  Chartes  Richard 
Sanders,  Clark  A 


Sanders,  Donald  Wayne 

Sanders,  Doris  Jean 

Sanders,  Dot  Mirian  


Sanders,  Early  Fred 


Sanders, 
Sanders, 

Sanders, 
Sanders, 
Sanders, 
Sanders, 
Sanders, 
Sanders, 
Sanders, 


Fred  Eugene 
Freda  Kaye  .. 


Freddie  Grace 

Gail „ , 

John  Idle  , 

John  Jack , 

Jack,  Jr , 

Marcus  Emory , 

Margaret  Blue  Medlin 


Sanders,  Marilyn  Deloi 

Sanders,  Norma  Jean  . 
Sanders,  Perry 


Address 


Route  3,  Box  136.  Rock  Hill,  SC 

Route  3,  Box  228,  Rock  Hill,  SC 
Route  3,  Box  228,  Rock  Hill,  SC 

741  Level  SL,  Rock  Hill,  SC  

Route  3,  Box  137,  Rock  Hill,  SC 


741  Level  St,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC 

Route  3,  Rock  Hill,  SC 


820  North  Jones  Ave.,  Rock  Hill,  SC 

741  Level  SL,  Rock  Hill,  SC  

Route  3,  Box  224,  Rock  HiH.  SC  

575  North  First  St.,  West  Salt  Lake 

City.  UT. 

741  Level  SL,  Rock  HiH,  SC  

575  North  First  St.,  West  Salt  Lake 

City,  UT. 

14  Paris  St..  Rock  Hill,  SC 

14  Paris  SL,  Rock  HiU,  SC 

Route  3,  Box  228,  Rock  HiH,  SC  

741  Level  SL.  Rock  HiH,  SC  

741  Level  SL,  Rock  HiH,  SC  

304  Almond  SL,  Salt  Lake  City,  UT  . 
575  North  First  SL.  West  Salt  Lake 

City,  UT. 
Route  3,  Box  136.  Rock  Hill,  SC  


Sex 


Sanders,  RandaH  Dean Route  3,  Box  136,  Rock  HiH,  SC 


Sanders,  Randolph  Edward 

Sanders,  Ronakj  William 

Sanders,  Ruttiie  Mae  


Sanders.  Sandra  D. 


Sanders.  Sonji  Nell 

Sanders.  Susan  Juanita 


Sanders.  Thomas  Cornelius 
Sanders.  Thomas  McCteud  . 

Sanders,  Velda  Harris 

Sanders,  Vera  L  Blue 

Sanders,  Verdia  H 

Sanders,  William  Emory 

Sanders,  Willie  A 

Sanders,  William  Loute  , 


Sanders,  WHIte  Mack 

Schutte,  Geneva  Geraldine 
Sigman,  Brenda  Corneal  .... 

Simmers,  Daniel  Taytor 

Simmers,  Gerald  Ray 

Simmers,  James  Leon  

Simmers.  Joan  Rebecca  .... 

Simmers,  Marie  Sanders 

Simmers,  Mildred  Leona  .... 

Simmers,  Pamela  Jean 

Simmers,  Rocky  Vemon  .... 

Spivey,  Letta  Harris 

Smith,  Betty  Ruth  

Smith,  Lula  Annette 

Smith,  Margaret  Rebecca  .. 
Smith.  Robert  Eart , 


Route  3,  Rock  HiH,  SC 
14  Paris  SL,  Rock  Hill,  SC 


Route  3,  Rock  Hill,  SC  

820  North  Jones  Ave.,  Rock  HHl,  SC 
Route  3,  Box  137,  Rock  HiH,  SC  


Route  3,  Box  137,  Rock  Hill,  SC 


575  North  First  SL,  West  Salt  Lake 

City,  UT. 
Route  3,  Box  136,  Rock  HHl,  SC  


Route  3,  Rock  Hill,  SC  

Route  3,  Rock  Hill.  SC  

14  Paris  SL.  Rock  HiH.  SC 

Route  3.  Rock  HHl.  SC 

Route  3.  Box  137,  Rock  HiH,  SC  .... 
304  Almond  St,  Salt  Lake  City,  UT 
Route  3,  Box  137,  Rock  HiH,  SC  .... 
Route  3,  Box  137,  Rock  HiH,  SC  .... 


Route  3,  Rock  HHl,  SC 

1759  Woodbury  Rd.  Pasadena,  CA 

Route  3,  Box  136,  Rock  Hill,  SC  

Route  3,  Rock  HiH,  SC 

Route  3,  Rock  HiH,  SC 

Route  3,  Rock  Hill,  SC 

Route  3.  Rock  Hill.  SC 

Route  3.  flock  HHl,  SC 

Route  3.  Rock  HiH,  SC 

Route  3,  Rock  HiH.  SC : 

Route  3.  Rock  Hill.  SC  

Route  2.  Box  104,  Chesney,  SC 

Route  6,  Spartanburg,  SC 

Route  6,  Spartantxjrg,  SC 

Route  6,  Spartanburg,  SC 

Route  6,  Spartanburg,  SC 


F 
F 
M 

F 

M 
M 
M 

M 

F 
F 

M 

M 
F 

F 
F 
M 
M 
M 
M 
F 


F 
M 
M 

M 
M 

F 


F 

F 

M 
M 

F 
F 
F 
M 
M 
M 

M 

F 

F 

M 

M 

M 

F 

F 

F 

F 

M 

F 

F 

F 

F 

M 


Date  of  birth 


2/8/1949 

9/15/1937 

7/3/1896 

5/23/1951 

7/20/1944 

4/14/1956 
2/24/1952 
2/21/1947 

2/19/1953 

4/11/1954 

11/20/1944 

4/9/1926 

10/30/1958 
3/15/1952 

9/5/1933 

11/10/1950 

10/12/1892 

3/10/1922 

7/12/1948 

4/13/1960 

12/20/1924 

3/21/1951 

3/31/1947 

8/3/1929 

10/28/1946 

10/31/1950 

12/23/1950 

3/23/1949 

11/21/1951 

7/28/1953 

12/3/1943 

3/11/1946 
1/27/1924 
10/1/1936 
8/21/1909 
6/6/1902 
10/7/1928 
2/20/1907 
7/14/1937 

4/11/1948 

12/25/1934 

4/26/1941 

2/3/1945 

8/3/1948 
9/22/1950 
5/28/1947 
10/28A1926 
3/22/1955 
8/10/1953 
11/16/1956 
6/15/1942 

3/4/1948 
6/29/1955 
9/24/1927 

1/7/1951 


Remarks:  Name  and  roll  nunv 
ber  of  parent  on  1960  roll 


Sanders,  Albert-241  and 
Sanders,  Vera-262. 


Sanders,  Jack-250. 

Sanders,  WHIie-268  and  Sand- 
ers, Verdia-263. 

Sanders,  Jack-250. 

Sanders,  Thomas-261. 

Sanders,  Willie-268  and  Sand- 
ers, Verdia-263. 

Sanders,  William-267. 

Sanders,  Jack-250. 

Sanders,  Kirt(-251  and  Sand- 
ers, Sarah  Lee-260. 


Sanders,  Jack-250. 
Medlin,  Margarett-216  and 
Sanders,  Fred-248. 


Harris,  Perry-198. 


Sanders,  Jack-250. 
Sanders,  William-267. 


Sanders,  Albert-241  and 

Sanders,  Vera-262. 
Sanders,  Thomas-261 . 

Sanders,  Albert-241  and 
Sanders,  Vera-262. 

Sanders,  Thomas-261. 

Sanders.  WiHianv267. 

Sanders.  WHIie-268  and  Sand- 
ers. Verdia-263. 

Sanders,  Willie-268  and  Sand- 
ers, Verdia-263. 

Medlin,  Margarett-216  and 
Sanders,  Fred-248. 

Sanders,  Albert-241  and 
Sanders,  Vera-262. 

Sanders,  Thomas-261. 


Sanders,  Willie-268  and  Sand- 
ers, Verdia-263. 
SarKlers,  Thoma$-261 . 


Sanders,  Marie-257. 
Sanders,  Marie-257. 
Sanders,  Marie-257. 
Sanders,  Marie-257. 

Sanders,  Marie-257. 
Sanders,  Marie-257. 
Sanders,  Marie-257. 

George,  Margarett-143. 
George,  Margarett-143. 

George,  Margarett-143. 
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Ron 
Na 


538 

539 

540 

541 

542 

543 

544 

545 

546 

547 

548 

549 

550 

551 

552 

553 

554 

555 

556 

557 

558 

559 

560 

561 

562 

563 

564 

565 

566 

567 

568 

569 

570 

571 

572 

573 

574 

575 

576 

577 

578 

579 

580 

581 

582 

583 

584 

585 

58Q. 

587 

588 

589 

590 

591 

592 
593 
594 
595 

596 
597 
598 

599 

600 

601 


1960 
rol 
No. 


219 
291 


95 
197 
126. 


233 

68 


272 
274 
150 


270 


254 


276 
275 
277 
278 


252 


293 
255 


280 
167 


281 


279 


Name 


Smith,  Shieia  Rita  Petty  .... 
Stevens,  Bart»ra  Wright  ... 

Stokes,  Barry  D 

Stokes,  Billy  J 

Stokes,  Daniel  L  .. 

Stokes.  Kermeth  R 

Stokes,  Robert  L  

Stokes,  Sarxlra  K 

Stokes,  SteAa  B.  Canty 

Strickland,  Pearly  Hanis  .... 
Teaster,  Etta  D.  George  .... 
Teaster,  Hazel  Elizabeth  ... 

Teaster,  Jessie  Elaine 

Teaster,  Jimmie  Eugerw  ... 

Teaster,  Ransom 

Teaster,  Virginia  Claudette 

Teaster,  William  Glenn 

Tessner,  Ann 

Tesaner,  Margie  „ 

Tessner,  Ruth  Robbins  ~ 

Thatcher,  HaroW  L 

Thatcher,  HaroW  Ltoyd 

Thatcher,  Joyce  Pamela  

Thatcher,  Mattiew  Tyler  

Thatcher,  Myra  June  

Thatcher,  Steven  Keith 

Thomas,  Christopher  Dewain .... 

Thomas,  Cleo  B.  

Thomas,  Envxy  R 

Thomas.  Gladys  Gordon 

Ttwmas.  Larry  Alen 

Thomas,  Louis  Scott  

TtKHnas,  Margaret  Arm  

Thomas,  Timothy  Randolph 

Thompson,  Bobby,  Jr _ 

Thomisson,  Kathy  Elizabeth 

Thompson,  Lois  Elaine  Sarxiers 

Thompson,  Patricia  Ann 

Trimnal,  Gloria  June 

Trimrwl,  Mae  Carol 

Trimnal,  Roger  Snow  

Trimnal,  Virginia  Biue  

Vamadore,  Karen 

Vamadore,  Laura  M.  SarKJers  ... 

Vamadore,  Renee  

Vamadore,  Ronnie  

Vick,  Mary  Wright  

Vinson,  Eric  Wheeler 

Vinson,  Lou  Gene  Sanders 

Wade,  Baxter  Bruce 

Wade,  Buford  „.... 

Wade,  Cathie  Yvonne  

Wade,  Cleave  Harrison  

Wade,  Connie  Steve  

Wade,  Cynthia „ 

Wade,  E(«h  Frances 

Wade,  Ftorence  R.  Harris  

Wade,  Frieda  Marilyn 

Wade,  Glenn  Hampton 

Wade,  Horace  Gary.  Sr 

Wade,  Horace  Gary.  Jr.  „„ 

Wade,  Joy  Mardine  

Wade.  Michael  Gregg  

Wade.  Rela  (Esmerilla)  


Address 


Box  119.  Coward,  SC  

835  Dekalb  Ave.,  PortsrrKKJth.  VA  ... 

10  Henry  St..  Camden,  SC  

10  Henry  St.,  Camden,  SC  . 

10  Henry  St,  Canden.  SC  

10  Henry  St,  Camdeh.  SC  

10  Henry  St,  Camden,  SC  

10  Henry  St,  Camden,  SC  

10  Henry  St,  Camden,  SC  

Route  3,  Box  205,  Rock  Hill.  SC  

Route  4,  Gaffney,  SC  „ 

Route  4.  Gaffney,  SC 

Route  4,  Gaffney,  SC 

Route  4,  Gaffney,  SC 

Route  4,  Gaffney,  SC ™ 

Route  4.  Gaffney,  SC „ 

Route  4.  Gaffney,  SC „ 

Route  1,  Chesney,  SC  

Route  1,  Chesney,  SC 

Route  1,  Chesney,  SC  _ 

Route  3,  Box  213.  Rock  HHI,  SC  

Route  3,  Box  213.  Rock  HiB,  SC  

Route  3,  Box  213,  Rock  Hill,  SC  

Route  3,  Box  213,  Rock  HiB,  SC  

Route  3.  Box  213,  Rock  Hill.  SC  

Route  3,  Box  213,  Rock  Hill,  SC  

Route  3,  Box  220,  Rock  HiH,  SC  

Route  3,  Box  220,  Rock  Hill,  SC  

Route  3,  Box  220,  Rock  HM,  SC  

Route  3,  Rock  Hill,  SC 

Route  3.  Rock  HiH,  SC 

Route  3,  Rock  HiM,  SC 

Route  3,  Box  220,  Rock  HiH,  SC  

Route  3,  Box  220.  Rock  HiH,  SC  

Route  3,  Box  136,  Rock  HiH,  SC  

Route  3,  Box  136.  Rock  HiH,  SC  

Route  3,  Box  136.  Rock  HHI,  SC  

Route  3,  Box  136.  Rock  Hill,  SC  

Route  3,  Box  42,  Rock  HiH.  SC  

Route  3,  Box  42,  Rock  Hill,  SC  

Route  3,  Box  42,  Rock  HiH,  SC  

Route  3,  Box  42,  Rock  Hill,  SC  

767  Cedar  St.,  Rock  HiH.  SC  

767  Cedar  St.  Rock  HiH.  SC  

767  Ceadr  St,  Rock  HiH,  SC  

767  Cedar  St,  Rock  HiH,  SC  

31 1 1  Brighton  St,  Portsmouth.  VA  .. 

Route  3,  Rock  Hill,  SC 

Route  3,  Rock  HiH,  SC  

Waughton  P.O.,  Winston-Salem,  NC 
Waughton  P.O.,  Winston-Salem.  NC 
Waughton  P.O.,  Winston-Salem.  NC 
Waughton  P.O.,  Winston-Salem.  NC 
Route  3,  Rock  HiH,  SC  

Waughton  P.O..  Winston-Salem,  NC 

Route  3,  Box  214,  Rock  HHI,  SC  

Route  3,  Rock  HiH,  SC  

Route  3.  Rock  HHI,  SC  

Waughton  P.O.,  Winston-Salem.  NC 

Route  3,  Box  214,  Rock  HHI,  SC  

Route  3,  Box  214,  Rock  HHI,  SC  

Route  3,  Rock  HHI,  SC 

Route  3,  Box  214.  Rock  HiH,  SC  

Route  3.  Rock  HiH.  SC 


Sex 


F 
F 
M 

M 
M 

M 
M 

F 
F 
F 
F 
F 
F 
M 
M 
F 
M 
F 
F 
F 
M 
M 
F 
M 
F 
M 
M 
F 
M 
F 
M 
M 
F 
M 
M 
F 
F 
F 
F 
F 
M 
F 
F 
F 
F 
M 
F 
F 
F 
M 
M 
F 
M 
M 

F 
F 
F 
F 

M 
M 
M 


M 

F 


Date  of  birth 


8/31/1943 

1/2/1939 

6/19/1958 

11/29/1954 

2/8/1960 

2/4/1953 
8/17/1956 
7/30/1957 

4/5/1935 

2/14/1907 

4/17/1931 

11/13/1951 

2/27/1955 

8/6/1953 
2/21/1960 
5/12/1950 
4/18/1949 
10/15/1954 
4/23/1949 

4/7/1936 
2/12/1929 
6/13/1958 
2/25/1955 

6«/1956 
3/13/1953 
2/13/1954 
8/29/1959 
7/11/1919 

1/7/1936 
8/22/1921 
7/11/1950 
7/19/1957 
6/18/1943 
8/10/1958 

8/4/1958 

11/30/1956 

12/21/1933 

9/29/1954 

6/5/1938 

9/2/1943 
1/23/1940 
12/4/1920 

1/2/1957 
12/21/1933 

5^/1958 
8/29/1959 

1/2/1941 

10/3/1957 

5/27/1940 

10/23/1949 

10/26/1948 

2/3/1954 

3/3/1951 
10/29/1946 

8/8/1946 
2/28/1924 
4/28/1922 
11/5/1949 

2/27/1947 

9/24/1922 

11/21/1944 

7/15/1954 

4/27/1947 

9/4/1917 


Remarks:  Name  and  roll  num- 
ber of  parerrt  on  1960  roU 


Canty,  SteUa-95. 
Canty,  Stella-95. 
Canty,  Steila-95. 
Canty,  Stella-95. 
Canty,  Stella-95. 
Canty,  Stella-95. 


George, 

George, 

George, 

George, 

George, 

George, 

Robbins, 

Rot)bins, 


Etta-126. 
Etta-126. 
Etta-126. 
Etta-126. 
Etta-126. 
Etta-126. 
Ruth-233. 
Ruth-233. 


Brown,  HaroW  Thatcher-68. 
Brown,  HaroW  Tf«tcher-68. 
Brown.  HaroW  Thatcher-68. 
Brown.  HaroW  Thatcher-68. 
Brown.  HaroW  Thatctier-6a. 
Thomas,  Randolph-274. 


Gordon.  Gtadys-1 50. 
Gordon,  Gladys-150. 

Thomas,  Randolph-274. 
Sanders,  Lois-254. 
Sanders,  Lois-254. 

Sanders,  Lois-254. 


Sanders,  Laura-252. 

Sanders,  Laura-252. 
Sarxiers,  Laura-2S2. 

Sanders,  Lou  Gene-255. 

Wade,  William-284. 
Wade,  Wiltiam-284. 
Wade,  William-284. 
Wade,  William-284. 
Wade,  Esmerilia-279  and  Har- 
ris, Ftorence- 167. 
Wade,  Winiam-284. 


Wade,  EsmerlIia-279  and  Har- 
ris, FtorerKe-167. 
Wade,  Winiam-284. 

Wade,  Gary  Harris-281  and 
Wade,  Francis  Canty-280. 

Wade,  Esmerilia-279  and  Har- 
ris, Fk)rence-167. 

Wade,  Gary  Harris-281  and 
Wade,  Francis  Canty-280. 


Final  Roll  of  the  Catawba  Indian  Tribe  of  South  Carolina-Prepared  Pursuant  to  the  Act  of  September 

21 ,  1 959  (73  Stat.  592)— Continued 


Roll 
■No. 


602 
603 
604 
605 

606 

607 

608 

609 
610 

611 

612 

613 

614 

615 

616 

617 
618 
619 
620 
621 
822 
623 
624 
625 
626 
627 
628 
629 
630 
631 


1960 
roU 
No. 


282 
283 
284 


Name 


286 


287 


288 


289 
290 
285 
264 


204 
621 


292 


23 


Wade,  SaUie  

Wade,  Sherry  GerakSne 

Wade,  William  Perry 

Wade,  William  Peny,  Jr. 
Warner,  Cheryl  Ann 

Wamer,  Cora  Ethel  

Wamer,  Oliver  Dale 

Watts,  Clifford  O'DeH 

Watts,  Donna  Leola 

Watts,  Edwin  Larson  

Watts.  Eula  Sanders  

Watts,  Jaruce  Dorenda  .. 

Watts,  Milton  Everett  

Watts,  WiHiam  D 

Watts,  William  DavW,  Jr. 

White.  Eber  Walter 

Williford,  Connie  Patricia 
Wiltiford,  Vivian  Sarxiers 

WHson,  Donna „ 

WHson,  Edwin 

Wilson,  Jan 

Wilson,  Rose  Harris  

Wilson,  Steve  „ 

Wilson,  Violet 

Wilson,  Chariofte  Yvonne 

Wright,  Lewis  A.,  Jr 

Wright,  Mary  Ethel  Foxx  . 
Yates,  Catherine  Valerie 
Yates,  Karen  Rebecca  ... 
Yates,  Rachel  Beck 


Address 


Route  3,  Rock  HiH,  SC 

Route  3,  Box  214,  Rock  HiH.  SC  

Route  3.  Rock  HiH,  SC  

Waughton  P.O..  Winston-Salem.  NC 
429  Beitler.  St  NE.  New  Philadel- 
phia, OH. 
429   Beitler   St   NEuare,    R,   New 

Philadelphia.  OH. 
429  Beitler  St  NE,  New  Philade^ 

phia,  OH. 

848  Dakin,  Apt  23,  Chicago,  IL 

60  Wesy  2nd  North.  Salt  Lake  City. 

UT. 
60  West  2nd  North,  Salt  Lake  City 

UT. 
60  West  2nd  North.  Salt  Lake  City. 

UT. 
60  West  2nd  North,  Salt  Lake  City 

UT. 
60  West  2nd  North,  Salt  Lake  City, 

UT. 
60  West  2nd  North,  Salt  Lake  City 

UT. 
60  West  2nd  North,  Salt  Lake  City, 

UT. 

Route  1,  Yortc,  SC 

216  Wood  St,  Rock  HHI,  SC 

216  Wood  St,  Rock  HHI,  SC 

1960  Rainey  St,  Rock  Hill,  SC 

1960  Rainey  St,  Rock  HiM,  SC 

1960  Rainey  St,  Rock  Hill,  SC 

1960  Rainey  St,  Rock  HHI,  SC 

1960  Rainey  St,  Rock  Hill.  SC 

Route  3,  Rock  Hill,  SC  

1419  Maple  Ave.,  Portsmouth.  VA  ... 
1419  Majsle  Ave.,  Portsmouth,  VA  ... 
1419  Mapte  Ave,.  Portsmouth.  VA  ... 

Route  3,  Box  211,  Rock  HiH,  SC  

Route  3,  Box  21 1 ,  Rock  HiH,  SC  

Route  3,  Box  211,  Rock  Hill,  SC  


Sex 


F 
F 
M 
M 
F 


M 

M 

F 

M 


M 

M 

M 

M 
F 

F 

F 

M 

F 

F 

M 

F 

F 

M 

F 

F 

F 

F 


Following  is  the  current  membership 
roll  as  prepared  by  the  Catawba  Tribe's 
Executive  Committee  and  approved  for 
presentation  to  the  Bureau  of  Indian 
Affairs  in  the  August  1993  meeting  of 
the  General  Council: 


Roll  No. 


Roll  No. 


1 

3':.... 

4 

2069 

6 

1769 
9 

10  ... 

11  .... 

13  .... 

14  .... 
2068 
16  .... 
17 .... 
19 .... 
15 .... 


Name 


Ackley,  Constantine  Puckett 
Adams.  Amanda  Brooke. 
Adams.  Andre  Darris. 
Adams.  Christina  Elizabeth. 
Adams.  Clarence  Roddey. 
Adams.  Dewey  Lee. 
Adams,  Ericka  Leigh. 
Adams,  Franklin  Douglas. 
Adams.  Franklin  Douglas  Jr. 
Adams,  James  Robert 
Adams,  Jamie  Shea. 
Adams,  Jeremy  Alexarxler. 
Adams,  Kimberly  Denise. 
Adams,  Lawrence  R. 
Adams,  Mamie. 
Adams,  Nelson  Judson  (Judd). 


21  ... 

22.. 

23... 

24... 

25... 

26... 

27... 

29... 

32... 

30... 

31  ... 

33... 

34... 

36... 

1758 

2315 

2070 

956. 

2071 

2180 

2179 

38.... 

39  .... 

40  .... 


Narrw 


Addyman,  Frances  Inez. 
Adkins,  Judy  GaH. 
Adkins,  Robert  Atvin. 
Adkins,  Sharon  Gwen. 
Altx)ght  Virginia  C. 
AWridge,  Charles  Anthony. 
AWridge,  Christopher  Lee. 
Allen,  Angelia  Renee. 
Allen,  Cindy. 
Allen,  Ellen  Detoria. 
AHen,  Henry  Lester. 
Allen,  Teresa  Deloria. 
Allred,  Jimmie  Lee. 
Anderson,  Betty  Jo. 
Andrew,  Paul. 
Armenta,  HoHy  Diana. 
Arminter,  Jose  Javier. 
Arminter,  Kimberty  Dawn. 
Arminter,  Sophia. 
Austin,  Hollie  Leigh. 
Austin,  Jason  Eugene. 
Auten,  Amy  Carrie. 
Auten,  Shiriey  Mae. 
Auten,  Torxla  Marjean. 


Date  of  birth 


4/28/1895 
12/8/1942 
7/19/1927 
2/1/1953 
6/26/1946 

10/14/1924 

6/12/1944 

5/25/1923 
2/20/1953 

4/12/1951 

8/31/1919 


Remarits:  Name  and  roll  num- 
ber of  parent  on  i960  roU 


Wade,  Vmam-2M. 
Wamer,  Ethe»-286. 


Wamer,  Etbel-286. 


Watts,  Eula-288  and  Watts, 

Wiliiam-289. 
Watts,  Eula-288  and  Watts, 

William-289. 


8/4/1944  Watts,  Eula-288  and  Watts, 
William-289. 
Watts,  Euta-288  and  Watts. 
William-289. 


10/10/1947 
7/26/1920 


11/1/1944 

6/5/1940 

9/25/1955 

1/31/1934 

2/24/1956 

5/25/1959 

1/3/1954 

4/11/1933. 

10/24/1957 

7/30/1934 

6/2/1944 

9/25/1953 

10/6/1919 

9/29/1958 

9/9/1955 

10/16/1933 


Sanders,  Vivien-264. 

Hanis,  Rosa-204. 
Hanis,  Rosa-204. 
Hams,  Rosa-204. 

Harris,  Rosa-204. 

Wright  Mary  Ethel-292. 
Wright,  Mary  Ethel-292. 

Beck,  Rachel-24. 
Beck,  Rachel-24. 


RoU  No. 


41  ... 

42... 

43... 

2314 

44... 

45... 

46... 

47... 

48... 

49... 

50... 

51  ... 

52... 

65... 

56.... 

57.._ 

58.... 

59  .... 

60.... 

62.... 

2277 

2094 

65.... 

66.... 


Name 


Ayers,  ABan  Don.  - 
Ayers,  Amy  Lynn. 
Ayers.  April  L 
Ayers,  Ashley  Elizabeth. 
Ayers,  Avery  Stuart. 
Ayers,  Claude  Kenneth. 
Ayers,  Dennis  E. 
Ayers,  Ernest  Wade  Jr. 
Ayers,  Foxx  E. 
Ayers,  Jessica  Lynrte. 
Ayers,  John. 
Ayers,  Johnnie  Nelson. 
Ayers,  Johnnie  Nelson  Jr. 
Ayers.  Ralph  Lewis. 
Ayers,  Rot)ert  Heber. 
Ayers,  Roger  Dale. 
Ayers,  Sara  H. 
Ayers,  Teresa  Diane. 
Ayers,  Tiffany  Lee. 
Ayers.  William  Frell  Jr. 
Bagley.  Donice. 
Bagley,  Frances  Virginia. 
Bagley,  Jacqueline  Diane. 
Bagley,  John  Wayne. 
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RottNo. 

Name 

1553 

Bailey.  Amanda  Marie. 

67 

Bailey,  Dean. 

1533 

Batiey.  Fanchon. 

68 

Bailey,  Jan. 

1551  

Bailey,  Jason  Wade. 

1550 

Bailey,  Karen  Angela. 

69 

Bailey,  Mary  Joe  Ann. 

1481  

Bailey,  Michael  LeRoy. 

1552 

Bailey,  Robert  Wayne. 

1480 

Bailey.  Tamara  Lynn. 

2372 

Baird.  April  Marie. 

2369 

Baird,  Kimberty  Oenise. 

2371  

Baird,  McRandall  Lawrance. 

70 

Baker.  Clara. 

71  

Baker,  Kathy  Yvonne. 

72 

Baker,  Robert. 

73 

Baker.  Sallie  Elaine. 

77 

Ball,  Brenda  Corneal. 

84 

Barber,  David  Kyle. 

85 

Barker,  Bart>ara  Jean. 

86 

Barker,  C€ira  Michelle. 

87 

Barker,  Elizabeth  Marie. 

2319 

Bames.  Cory  h4eil. 

2338 

Barnes.  Justin  Marie. 

89  

Bames.  Saron  Jean. 

2320 

Bames,  Tiffany  Michelle. 

91  

Bauer,  JoAnn. 

92 

Bauer,  Lawrence  Peter  III. 

93 

2193  .. 

94 

95 

2092.. 

96 

97 

99 

100  .... 

102  .... 

103  .... 
2090.. 

104  .... 
2553. 

105  .... 

106  ... 

107  ... 
108... 
109  ... 
110... 
Ill  ... 
126... 
112... 
2075. 
114... 
115... 
116... 
117... 
118... 
121  ... 
120... 
123... 
124  ... 
2555. 
440  ... 
2192. 
2356. 
2355 
2316. 
128  .. 
129.. 
130.. 
131  .. 
132.. 
1534 


Baumgardner,  Cheryl  Ann. 
Baumgardner,  Hariie  Kristina. 
Baumgardner,  Robert  Dale. 
Baumgardner,  Sheryl  Lynn. 
Baumgardner,  Teresa  Marie. 
Baumgardner,  William  Arthur  Jr. 
Beasler,  Louise. 
Beck,  DonaM  Jeffery. 
Beck,  Duane  Eariy. 
Beck,  Fletcher  B. 
Beck.  Flethcher  C. 
Beck,  GerakJ  Leon  III. 
Beck,  Gerakl  Leon  Jr. 
Beck,  GerakJ  Sr. 
Beck,  Jason  Roderk:k. 
Beck.  Jennifer  Ann. 
Beck,  Jeremy  Ryan. 
Beck,  John  C. 
Beck.  John  Henry. 
Beck.  Kimberty  Lynn. 
Beck,  Lulu  S. 
Beck,  Major  H.  Jr. 
Beck,  Margaret  Helen. 
Beck,  Matthew  Kyle. 
Beck,  Michael  Tray. 
Beck.  Randall  Scott. 
Beck,  Roderick  Neil. 
Beck,  Ronald  Lee  Jr. 
Beck,  Ronnie  Lee. 
Beck.  Samuel  Michael. 
Beck,  Samuel  Mitchell. 
Beck,  Tammy  Rae. 
Beck.  Tara  M. 
Beck.  Tiffanie  Denise. 
Bennett,  Carol  Lynn. 
Bennett,  Timothy  Wade. 
Biggers,  Lewis  Steven. 
Biggers,  Melissa  Kaye. 
Biggerstaff,  AlKia  Beth. 
Bishop.  Lillie  6.  (Wilburn). 
Black.  Dey  Anna. 
Black,  Jerry  Keith. 
Blackmon.  Baer  Bryant. 
Blackmon,  Donna.  . 
Blackmon,  Marissa  Ann. 


Rod  No. 


133 I  Blackweil,  Brandon  D. 


2343 

135 

136 

137 

173, 

138 

139 

140 

142 

143 

144 

145 

165 

146 

147 

2342 

149 

152 

153 

155 

157 

158 .... 

159  .... 

160  .... 
162  .... 
163.... 
164  .... 

166  .... 

167  .... 
168.... 

174  .... 

169  .... 

170  .... 

171  .... 
2341  .. 

172  .... 
2194.. 

175  .... 
2269.. 

176  .... 
2268., 
177.... 
2095.. 

178  .... 
2096.. 
2186. 
2273. 
2339. 
2099. 

179  ... 
180... 
2195  . 
1494  . 
181  ... 
182... 
183... 
2166. 
184... 
1507. 
186... 
2301  . 
187  ... 
2302. 
2303. 
551  ... 
188... 
190... 
191  ... 
192... 

193  ... 

194  ... 

195  ... 
196... 
1565 


Name 


Blackwetl,  James  Harokj. 

Blackwell,  Tammy  Anise. 

Blackwood,  Elizabeth  Kay  Usher. 

Blue,  Andrew  Gene. 

Blue.  ArrxM  L  Jr. 

Blue,  Betty  Harris. 

Blue.  Bobby  Everette. 

Blue.  Bobby  Reid. 

Blue,  Carrie  Lyna 

Blue.  Carson  Taykx. 

Blue.  Charies  Patrick. 

Blue.  Christopher. 

Blue,  Christy  Shanon. 

Blue.  Corie  Michael. 

Blue.  Crystal. 

Blue,  Danna  Lynn. 

Blue,  Douglas  Keith. 

Blue,  Gilbert  B. 

Blue.  Glenn  T. 

Blue,  Harry  Reid. 

Blue,  Heather  Ashley. 

Blue,  Henry  Leroy. 

Blue,  Hert)ert  Roosevelt. 

Blue,  Jeffrey  Travis. 

Blue,  Jessk:a  Lee  Ann. 

Blue,  Jonathan. 

Blue,  Kelly  Labrian. 

Blue,  Mildred  Louise. 

Blue,  Nathan  Taylor. 

Blue,  Nattian  Timothy. 

Blue.  Randall  L  Jr. 

Blue.  Randall  Lavon  Sr. 

Blue,  Ret)ecca. 

Blue,  Samuel  Andrew  Wheelock. 

Blue,  Steven  Shawny. 

Blue,  Tinwthy  E. 

Bodiford.  Bruce  Marvin. 

Bodiford.  Dana  Mk:helle. 

Bodiford,  Doruld  Bruce. 

Bodiford.  Hazel  Dewey. 

Bodiford,  Ted  Dewey. 

Bodiford.  Terrid  James  (Terry). 

Boone,  Brandy  Leshae. 

Boone,  Jimmy  David. 

Boone,  Joshua  Wayne. 

Bouler.  Thomas  Dean. 

Bouler,  Tony  Alan  Jr. 

Boyd,  Shannon  Nk:ole. 

Brackett,  Tehra  Jansen. 

Brackett,  Tyson  Wade. 

Brackett,  Vickie  Jane. 

Bradford,  Naomi  Christine. 

Bradley,  Susan  D. 

Brady,  Michael  Scott. 

Branham,  Annie  Maria. 

Branham.  Chartotte  Ann. 

Branham,  Kristopher  Lee. 

Branham.  Oliver  Lee. 

Branham.  Rodden  Hoklen. 

Branham,  William  Lamont 

Brazzell,  Delia  Melissa. 

Brazzell,  Edward  H.,  Jr. 

Brazzell,  Patsy  Denise. 

Brazzell,  Patty  Darnell. 

BreakfiekJ,  Laura  Kay. 

Brewton,  Kevin  Ray. 

Brkjges,  Ellen  Canty. 

Brklges,  Wanda  Jean. 

Brindle,  Cari. 

Brindle,  Catherine  Denise. 

Brindle,  Cynthia  Dianne. 

Brindle,  Frank  Wayne. 

Brindle,  Jason  Carl. 

Brindle,  Jennifer  Lynn. 


Roll  No. 

Name 

199 

Brindle,  Kimberty  Gay  Brindle. 

200 

Brindle,  Lorinda  Ann. 

201  

Brindle,  MeMn  Lester. 

202 

Brindle,  Missouri  Elizabeth. 

203 

Brindle,  Patrica  Lucille. 

204 

Brindle.  Walter  Andrew  Jr. 

205 

Brindle.  Walter  Andrew. 

2347  ...... 

Brooks.  Arthur  Dale. 

2345 

Brooks,  Christopher  Thomas. 

2348 

Brooks.  Jaruce  Amelia. 

2346 

Brooks.  Joseph  Lee. 

206 

Brown.  AmM  Dean. 

208 

Brown,  Bobby  Norman. 

2203 

Brown,  Christopher  E. 

2098 

Brown,  Crystal  Dawn. 

209 

Brown,  Cynthia  Dawn. 

210 

Brown,  Davkl  Lee. 

2202 

Brovm.  David  W. 

211 

Brown,  DonaW  Lester. 

212 

Brown,  Donakj  Lester  Jr. 

213 

Brown.  DonakJ  Richard. 

217  ........ 

Brown,  Eric  Lee. 

218 

Brown,  Gary  William. 

220 

Brown,  HarokJ  Dean. 

221  

Brown.  Hazel  Edward  Jr. 

257 

Brown,  Hazel  Edward  Sr. 

222 

Brown.  Jamie  Gail. 

223 

Brown,  Janet. 

2205 

Brown,  Jessna  E. 

224 

Brown,  Jessica  Wenonah. 

225 

Brown,  Jessie  Thomas. 

226 

Brown,  Joel  Lee. 

2296 

Brown,  John  Edward. 

228 

Brown,  John  Jeffery. 

256 

Brown,  John  Samuel  Jr. 

2353 

Brown,  Joshau  Wayne. 

229 

Brown,  Karen  Diane. 

1762 

Brovffi,  Kayla  Michelle. 

2352 

Brown,  Kelly  Marie. 

230 

Brown.  Leda. 

231  

Brown.  Lewis  Herman  II 

258 

Brown,  Lewis  Herman  Sr. 

2326 

Brown,  Mandy  Marie. 

232 

Brown,  Mary  Leigh  Ann. 

233 

Brown,  Mary  Lynn. 

2175 

Brown,  Melissa  Michelle. 

234 

Brown,  Michael  Edward  Jr. 

2351  

Brown,  Mk^hael  Edward. 

235 

Brown,  Milisse  Michelle. 

236 

Brown,  Myra  Edith. 

237 

Brown.  Otis  Roddey. 

238 

Brown.  Otis  Wayne. 

239 

Brown.  Owen  Keith. 

240 

Brown,  Pamela  Sue. 

241  

Brown,  Patrick  Neal. 

2097 

Brown.  Robbie  Lee. 

244 

Brown,  Robert  Charies. 

1563 

Brown,  Robert  Stephen. 

245 

Brown.  Sally. 

246 

.  Brown.  Sandy  Michelle. 

247 

Brown,  Scottie  Eugene. 

1763 

Brown,  Stephanie  Nicole. 

248 

Brown,  Tammy  Ann. 

249 

Brown,  Teresa  Diana. 

250 

Brown.  Tommy  Clyde. 

2350 

Brown.  Troy  Dean.. 

251  

Brown,  Troy  Gene. 

2324 

Brown,  Troy  Jane. 

2327 

Brown.  Whitney  Marie. 

262 

Brown.  Williant 

253 

Brown,  William  Clifford. 

254 

Brown,  William  Larry  Brown. 

255 

Brown.  Winona  Lyne. 

214 

Bruce,  Donna  Jo. 
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Roll  No. 


259.. 

260.. 

262.. 

2065 

2064 

2063 

1956 

2181 

2483 

1772 

264  .. 

265  .. 
2101 
2100. 

266  ... 

267  ... 
268... 

269  ... 

270  ... 

271  ... 

272  ... 
2139  . 
2140. 
275  ... 
274  ... 
286... 
277  ... 
278... 
279  ... 
280... 

281  ... 

282  ... 

283  ... 

287  ... 

284  .... 
286  .... 

288  .... 

289  .... 

290  .... 

291  .... 
296... 

292  .... 

293  .... 

294  .... 
295.... 
297  .... 
298.... 
299... 
300.... 

301  .... 

302  .... 
303.... 
304  .... 

306 

307 

308 

309 

310 

311 

312 

313 

315 

314 

2149  ... 

316 

2215... 

317 

318 

319 

320 

2214  ... 

322 

2142  ... 
324 


Name 


Bryson,  Mahovie  S. 

Bryson.  Myrtle  Blanche  Harris. 

Bryson,  Sanford  A.  Jr. 

Bryson,  Stanley  Anzle. 

Bryson,  Tasha  Lyna 

Bryson.  Trisha  Anzle. 

Buckakx),  Eula  Kay. 

Buckakx),  Mari(  Anttx>ny  Jr. 

Buckaloo,  Nicholas  Cody. 

Burciago,  Carol  O. 

Burciago,  Linda  Ann. 

Burgess,  Torxlia  Card. 

Bums,  Andrew  Scott. 

Bums.  James  Rose. 

Burns,  James  Verrxjn. 

Burrw,  Kerv)eth  A.  Jr. 

Bums,  Lizzie  Jar>e. 

Bums,  Scott  Dennis. 

Burris.  Brittany  Susan. 

Burns.  Kimberty  Sue. 

Burris,  Matthew  Douglas. 

Byers,  Davkj  W. 

Byers.  Roger  James. 

Byrd,  Marsha  (Simmers). 

Byrd,  Timothy  James. 

Cabaniss.  Airoe  Ann. 

Cabaniss,  Amanda  Jo. 

Cabaniss,  Daniel  Hargrove. 

Cabaniss,  Jennifer  Dawn. 

Cabaniss,  Marcille. 

Cabaniss.  Mary  Catherine. 

Cabaniss,  Nk:ole  Beth. 

Cabaniss,  Thomas. 

Cabaniss.  William  Forrest  Jr. 

Cabaniss,  William  Heath. 

Cat>anlss,  Zoe  Marie. 

Cameron,  Sandra  K. 

Campbell,  Damiaa 

Campbell,  Edwin. 

Campbell,  Ella  Rk^.  ' 

Campbell,  Kim. 
Campbell,  Nola. 
Campbell.  Paul  Edward. 
Campbell,  Phillip  Christopher. 
Camjsbell,  Susan  Juanita. 
Canfiekl,  Dana  Marlene. 
CanflekJ,  Steven  Jernal. 
Canty,  Akmzo  George  Jr. 
Canty.  Alvin  B. 
Canty,  Alvin  Huey. 
Canty,  Amelia  Brooke. 
Canty.  Anthony  Scott. 
Canty,  AprH  Denise. 
Canty.  Billie  Huey. 
Canty,  Billie  Jack. 
Canty,  Bot)t>y  Dean. 
Canty,  Carolyn  Denise. 
Canty.  Cattierine  Sanders. 
Canty,  Cecil  Ray. 
Canty,  Charies  Ray. 
Canty.  Cheyenne. 
Canty,  Christopher  Chad. 
Canty.  Christopher  Lance. 
Canty,  Christopher  Lee. 
Canty,  aifford  Troy. 
Canty.  Curtis  Ray  Jr. 
Canty,  Curtis  Ray  Sr. 
Canty,  Diane. 
Canty.  Eddie  Hendersoa 
Canty,  Edwin  B. 
Canty,  Emily  Louise. 
Canty,  Eric  Jerome. 
Canty,  Erica  Rose. 
Canty,  Erin  Melissa. 


Roll  No. 


325.. 

327.. 

329.. 

330.. 

2217 

362.. 

331  .. 

332.. 

2059 

2216 

333.. 

334... 

335... 

337... 

338... 

340... 

341  ... 

342... 

343... 

2213. 

344... 

345... 

346  ... 

2290. 

2292  . 

347... 

348... 

350... 

351  ... 

352... 

2291  . 

353... 

354  .... 

355.... 

356.... 

357  .... 

2144  .. 

358.... 

359  .... 

360  .... 

361  .... 
1562.. 
363.... 
2102.. 
366.... 
368... 


369.. 
370.. 

371  .. 

372  .. 
2448 
2447 
1624 

374  ... 

375  ... 

376  ... 
2218. 

377  ... 

378  ... 
1468. 
2547. 

379  ... 
2255. 
380... 
460... 
2253. 
441  ... 
2254  . 
381  ... 
382.... 
383 .._ 
384.... 
385.... 


Name 


Canty,  Eugene. 

Canty,  Heyward  Jackson  Jr. 

Canty.  Huey  C. 

Canty,  James  Henry. 

Canty,  Jamie  Davm. 

Canty,  Jared  Scott. 

Canty,  Jarom  Deaa 

Canty,  Jeffery  Neal. 

Canty,  Jessica  Lynn. 

Canty,  Jessk:a  Misheile. 

Canty,  JessKa  Suzaa 

Canty.  Jonathan  Jered. 

Canty,  Jonathan  Kyle. 

Canty,  Karen  Tenniie. 

Canty,  Kathy  Elizabeth. 

Canty,  Lance. 

Canty.  Lawrence  L  Jr. 

Canty,  Leonard  James. 

Canty,  Leonard  Taytor. 

Canty,  Marcus  LaCurt. 

Canty.  Marion. 

Canty,  Markxi  I. 

Canty,  Martha  Nk^ote. 

Canty.  Natalie  Shawnte  W. 

CarWy,  Quintan  Russell  Schutte. 

Canty.  Rhorida  Renee. 

Canty,  Robert  Kiri<. 

Canty,  Ronakj  Vance. 

Canty,  Scott  Dell. 

Canty,  Shaun  Travis. 

Canty,  Stephanie  Britt. 

Canty,  Steve. 

Canty,  Suzar>ne  Marie. 

Canty,  Tammy  Rena. 

Canty,  Teresa  Diane. 

Canty,  Timothy  Deaa 

Canty.  Timothy  Joseph. 

Canty.  Tina. 

Canty,  Tonda  M. 

Canty,  Wallace  Lee  Jr. 

Canty,  Wallace  Lee  Sr. 

Caponis,  Jennifer. 

Caponis,  John  Alvin. 

Caponis,  Miranda  Lyna 

Capor^,  Reina. 

Carpenter.   Christopher   Sylvanos 

Jr. 
Carpenter,  Gienda  Naomi. 
Carpenter,  Jane  DiUon. 
Carpenter,  Paul  Mk:hael. 
Carpenter,  Sandra  Yvone. 
Canon,  Amber  Nichole. 
Carroll,  Ernest  Haskel  III. 
Carroll,  Karen  Elaine. 
Carver.  Jack  Monroe  Jr. 
Caryer,  Jacqueline  Detores. 
Carver,  Kenneth  Wayne. 
Can«r.  Kristen  Danielle. 
Carver.  Mary  Dek>res. 
Carver,  Tracy. 
Castagna.  Loren  Naomi. 
Catoe,  Cerra  Learm. 
Catoe.  Francine. 
Catoe,  Herbert  Pascal. 
Catoe,  Jutanna  Suzette. 
Catoe,  Lesslie  June. 
Catoe,  Richard  David. 
Catoe,  Valerie  Francine. 
Catoe.  WWiam  Brad. 
Caudte.  Edward  Chris. 
Caudte.  Jenniter  Rebecca. 
Caudte.  Kenneth  Darrelt. 
Caudte,  Nichem  James. 
Caudte.  Rita  Fay. 


Ron  No. 


386.. 

2219 

388.. 

2141 

387.. 

389.. 

390.. 

2222. 

391  ... 

1495. 

392... 

1496. 
'2072, 
I  393 ... 

394... 

395... 

396... 

398... 
'  399  ... 

2360. 

400... 

78 

401  ... 

402... 

403... 

404  ... 

2359. 

2358. 

405... 

406... 

407  .... 

408... 

409... 

410  .... 

411  .... 

412  .... 

413  .... 
415  .... 

417  .... 

414  .... 
998... 
963.... 

418  .... 

419  .... 
2104  .. 
2196.. 
421  .... 
2197  .. 
2515  .. 

2 

2366.. 

422 

423 

2364... 

424 

426 

428 

429 

430 

2365... 
431  ..... 

432 

433 

434 

435 

273 

2105  ..., 

442 

443 

444 

445 

446 

447 

448 


Name 


Caudte,  Sylvia  Blue. 

Charies,  Christopher  Anthony. 

Charies,  Donna. 

Charles.  Donna  LuoHe. 

Charles,  Lyda. 

Cherry,  Alice  Elaine. 

Cherry,  DonaW  Ray. 

Cherry.  Eula  May. 

Cherry.  James  Columbus  Jr. 

Ctierry.  Jennifer  E. 

Cherry.  Jimmy  Dean. 

Cherry,  Scott  R. 

ChiWers,  Teressa  W. 

Clartc,  Cheryl  Dartene. 

Claris,  Nathan. 

Cline,  James  PaJricR  Jr. 

Cline,  Shirtey  Lynn  Cooksoa 

Colley,  Anna  M. 

Collins,  Connie  Patricia. 

Collins,  Daniel  Howard. 

Collins,  James  Davkj. 

Collins,  Malinda  Dartene. 

Colter,  Lisa  Kristine. 

Cookson,  Amber  Jewell. 

Cookson,  Christene  Lee. 

Cookson.  Christian  Darryl. 

Cookson,  Corey  A. 

Cookson,  Jeremy  R. 

Cookson,  Jewell  Shirtey  Harris. 

Cookson,  Rkardo  Harris. 

Cooper,  DavkJ  Lee. 
Cooper,  Erica  Shawta. 
Copper,  Lisa  Maureen. 
Cortjridge,  Nkxile  Leigh. 
CortxkJge,  Sandra  Martene. 
Corder,  Cecil  Idus. 
Corder.  Chnstopher  W. 
Corder,  James  Ralph  Jr. 
Corder.  Joyce  I. 
Corder,  Joyce  Marlm. 
Comwell,  Tonya  Nicole. 
Crawford.  Julia  May. 
Crawford,  Tammy  R.C. 
Croft,  James  Franklin. 
Cult>ertsoa  Jason  Eric. 
Curtis,  Cari  Nathan. 
Curtis,  Donna. 
Curtis,  Mk:hael  Shannoa 
Cuthbert.  Catherine  Aziee. 
Dabney,  Alan  Dwayne  Adams. 
Davis,  Barry  Joseph. 
Davis.  Chnstna  Renee. 
Davis.  DaneNe  Hazel  Martin. 
Davis.  Desiree  Melmda. 
Davis.  Frances  L 
Davis,  Freddte  Home. 
Davis,  Jayson  Lee. 
Davis,  Lirvda  Annette. 
Davis.  Mchelle  Angelma. 
Davis.  Shane  Chri^opher. 
Davis.  Tanya  Annette. 
Deal.  Daykxi  Gene. 
Deal,  Stephen  Briaa 
Deal,  Susan. 
Deal.  Wayton  Deaa 
Dellinger,  Cansandra  Febce. 
Dietrich,  James  EmanuaL 
Dresser.  Vctoria. 
Driggers,  Angela  Marie. 
Driggers.  Betty. 
Driggers.  Judy  Patricia 
Driggers.  Marvin  Henry  Jr. 
Dunnelte.  Kenneth  W. 
Dunnels.  Jeftery  L 
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RoHNo. 


449 

450 

451  

453 

2395  ... 

2396  ... 
2476  ... 

454 

2134  ... 
2135... 
2445  ... 
2444  ... 

455 

458 

457 

459 

759 

2417  ... 

2418  ... 
2415  ... 
2243  ... 
2242  ... 
2367... 

461  

462 

463 

2240... 

464 

465 

2393... 
2394... 
466  ..... 

468 

467- 

469 

2391  .. 

470  .... 
2392.. 

471  .... 

472  .... 

473 

2380.. 

475  .... 

476  .... 
2376.. 
478 .... 
2374.. 
2373.. 
479  .... 
480.... 
481  .... 
482.... 
2377.. 
484  .... 
485.... 

486  ..„ 
2384.. 
2378. 

487  ... 
488... 

490  ... 

491  ... 

492  ... 
493... 
494... 
2385. 
495... 
496... 
2145. 
499... 

500  „. 

501  ... 
502... 
504... 


h4ame 


Roll  No. 


Edwards,  Amanda  Lynn. 
Edwards,  Cindy  Lee. 
Edwards,  Robert  Daniel. 
Elkins,  Mary  Jane. 
Ellison,  Elizabetti  Leigh-Ann. 
Ellison,  Richard  William  II. 
Ensley,  Tonya  Marie  Mackey. 
Espiin.  Alice  Kris. 
Esplin.  Cotton. 
Espiin.  Kelsey  C. 
Evans.  Hotley  Amanda. 
Evarw,  Kelly  Wayne. 
Ferrell.  Alberta  Lavinia. 
Ferrell.  Autumn  L 
Feffell.  Saleeshia  Z. 
Fife,  Cheryl  June. 
Fincher,  Sharon  Dale. 
Ford,  Branden  Ray. 
Ford,  Katura  Ann. 
Ford,  Melinda. 
Fowler,  Bobby  Lee. 
Fowler,  Kathy  Marie. 
Fowler,  Patrick  Thome. 
Fowler,  Ricky  Dean. 
Fowler,  Rot>bte  Colel. 
Fowler,  Sandra  Delores. 
Fowler,  Stacey  Michelle. 
Fowler,  Terressa  Dianne. 
Fowler,  Valarie  Yvonne. 
Fox,  Jesse  Lee. 
Fox,  Jessica  Louise. 
Foxx,  Annette  Marice 
Foxx,  Antonio  B.  III. 
Foxx,  Antonio  B.  Jr. 
Foxx.  Atucha  Ann. 
Foxx.  Brittany  Dawn. 
Foxx,  Charles  Winifred. 
Foxx,  Charles  Winifred  II. 
Foxx,  Danny  Ray. 
Foxx,  Dwana  Menjon. 
Foxx,  Emest  B. 
Foxx.  Emest  Ryan. 
Foxx.  Jimmie  Cox. 
Foxx,  Joey  Edward. 
Foxx,  Kari  Anne. 
Foxx,  Kimt)eriy  Dinesi. 
Foxx,  Kristen  Michelle. 
Foxx,  Leshea  Breeon. 
Foxx,  Lewis  Angelo  Basil 
Foxx.  Louis  H. 
Foxx,  Louis  Russell. 
Foxx,  Michael  Wayne. 
Foxx,  RonaW  Gerry. 
Foxx.  Ronakl  Guy. 
Foxx.  Steven  Lewis. 
Foxx.  Terrill  Dwayne. 
Foxx.  Terrill  Dwayne  Jr. 
Foxx.  Tiffany  Jo. 
Foxx,  William  C.  B.  Jr. 
Foxx.  Willie  Ray. 
Frar>ces,  Jay  Rotiert  Brian. 
Francis,  Patricia  Hammond. 
Francisco.  Curtis  Lucanio. 
Francisco,  Shirtey  Ann. 
Francisco,  Tolian  lone. 
Frary,  Alyssa  Nichole. 
Frary.  Christopher  Paul. 
Frary,  Dot  Mirian. 
Gat>le.  Allen  Wayne,  Jr. 
Gaillard,  Angelia. 
Gaillard,  Lorie  Anne. 
Gaillard.  Nancy  Marie. 
Garcia,  Aletta  Michele. 
Garcia,  Ben  Jr. 


Name 


Garcia,  Betty  Juanita. 
Garcia,  Bonnie. 
Garcia.  Calvin  Trever. 
Garcia,  Edv^ard  Guy. 
Garcia,  Irene  Minerva. 
Garcia,  Mindy  Sue. 
Garland,  Steven  E. 
Garland,  Vivian  A. 
Gamer,  Emily  Suzanne. 
Gamer,  Mary  Beth. 
Garris,  Joan  S. 
Garris.  Jonathan  Hazel. 
Garris.  Shana  Louise. 
Garris,  Zan  Marie. 
Geer,  Joyce. 
Geoff,  Patricia  S.B. 
George,  Amanda  L 
George,  Amt)er  Leslie. 
George,  April  Leigh. 
George,  Brentley  Clark. 
George.  Brooklyn  Nicole. 
George,  Bryan  Wayne. 
George,  Chartes  Edward. 
George,  Ctiaries  Lewis. 
George,  Christopher  Evans. 
George.  Oaude  Leonard. 
George,  Courtney  Elizaljeth. 
George.  Crystal  Lee. 
George,  Curtis  Edward. 
George.  Cynthia  Amanda. 
George.  Cynthia  Arwiette  Plyler. 
George,  Eddie  Mac. 
George,  Elsie  Blue. 
George,  Emily  Wycie. 
George,  Evans  M.  (Buck)  Jr. 
George,  Evelyn  B. 
George,  Flonnie  E. 
George,  Fred  Calvin. 
George,  Gregory  Tige. 
George,  Heather  Cocelia. 
George,  Jennifer  Annette. 
George,  John  Altjert. 
George,  John  Christopher. 
George,  John  Eari. 
George,  John  Earty. 
George,  John  Marvin. 
George,  Johnathan  Nikita. 
George,  Joshua. 
George,  Kevin  Wade. 
George,  Kevin  Wade  Jr. 
George.  Kristin  Nicole. 
George.  Landrum  L. 
George,  Lavem  Randolph 
George,  Lavem  Randolph  Jr. 
George,  Lawrence  Howard. 
George,  Leonard  Chadwick. 
George.  Lewis  Brently. 
George,  Linda  De  Ann. 
George,  Lisa  Mk:helle. 
George.  Lorna  (Hams). 
George,  Marion  Phillip. 
George,  Maroni  Taylor. 
George,  Marvin  Kelly. 
George,  Mary  Frances. 
George.  Matthew  Asher. 
George,  Megan  N. 
George,  Mk^hael  Allen. 
George,  Nathan  Charles. 
George,  Nyeoka  lona. 
George.  Philip  Keith. 
George,  Phillip  Anttxwy. 
George,  Phillip  Dekota  Two  Bears. 
George,  Rachel. 
George.  Robert  Neil. 


Roil  No. 

Name 

570 

George,  Roger  Wayne. 

2283 

George.  Sara  Luoise. 

2297 

George,  Shannon  Leigh. 

572 

George,  Sommer  Lynn. 

573 

George,  Susan  M. 

2281  

George,  Susan  Marie. 

574 

George,  Thomas  Clark. 

576 

George,  Thornas  Howard. 

2279 

George,  Tina  Ann. 

578  „ 

George,  Tracy  A. 

2512 

George,          William          Joseph 

Con-ichee. 

1478 

GeorgeWarren,  DeLesslin  Evans. 

1477 

GeorgeWarren,  K.C. 

1476 

GeorgeWarren,  Wanda. 

2304 

Gibson.  Jason  Matthew. 

2305 

Gibson,  Joshua  Dekota. 

581  

Gibson,  Mary  Ayers. 

2459 

Giles,  Christopher  Ray. 

1349 

Giles.  Renee. 

2458 

Giles,  Shannon  Leigh. 

2440 

Gillian,  Jon  Allen. 

2441  

Gillian.  Rhyne  Matthew. 
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583 
584.... 
585.... 
2231  .. 
587 .... 
588.... 
589.... 
1502.. 

590  .... 
1500.. 
1501  .. 

591  .... 

592  .... 
1503.. 
1504.. 

593  .... 
1499.. 
2507. 
2510  . 
2424  . 

595  ... 

596  ... 

597  ... 
2233. 
2508. 
2509. 
598... 
2357. 
600... 
601  ... 
602... 
603... 
1529. 
604... 
1527. 
606... 
1528. 
607... 
2362. 
609... 
1515. 

610  ... 

611  ... 
2188. 
2559. 
1514. 
612 ... 

613  ... 

614  .. 
1513, 
2560 


Gillilan,  John  Strickland  Jr. 
Gonzales,  Donna  Leola. 
Gordon,  Carson  Matthew. 
Gordon.  Cory  LaBrian. 
Gordon,  Sheryl  Mackey. 
Gordon.  Vicky  Michelle. 
Gordon,  Wesley  Olin. 
Graham.  Jason  Gregory. 
Graham,  Jillian  Gayle. 
Graham,  Jonathon  Yates 
Graham,  Joseph  Gartman. 
Graham,  Joshua  Ganison. 
Graham,  Karen  Rebecca. 
Graham,  Kari  Ray. 
Graham,  Kevin  Ross. 
Graham,  Kimberty  Retiecca. 
Graham,  Kurtis  Randall 
Green,  Aaryn  Rae. 
Green,  Caitlin  Elizat)eth. 
Green,  Cheryl  Ann. 
Green,  Edward  Brian. 
Green,  Hal  Ephraim. 
Green,  Joyce  M. 
Green,  Justin  Adam. 
Green,  Lindsay  Joyce. 
Green,  Norah  Nicole. 
Greenwood,  Lisa  Marie. 
Gregory.  Beverly  NkX)le. 
Greiner,  Hazel  Faye. 
Griffin,  Alina  Elvina 
Griggs,  Belinda  Faye. 
Griggs,  Bonita  Sue. 
Griggs,  Brandon  Charles. 
Griggs,  Christopher  Chartes. 
Griggs,  Jessica  Lane. 
Griggs,  Lisa  Anne. 
Griggs.  Miranda  Christian. 
Grobusky,  Chartes  Christropher. 
Grobusky,  Joseph  Stanley. 
Groff,  Vk)la  Robbins  Martin. 
Gunn,  Andrew  P. 
Gunn,  Angle  D. 
Gurm.  David  Howard. 
Gunn.  David  Howard  Jr. 
Gunn.  Ftoyd  Jr. 
Gunn.  Ftoyd  L.  Jr. 
Gunn.  Ftoyd  Lee. 
Gunn.  Lou  Ella. 
Gunn.  Mary  Faye. 
Gunn,  Michelle. 
Gunn.  Michelle. 


Roll  No. 


615.. 

616  .. 

617  .. 
2561 

618  .. 
1512 

619  .. 
620.. 
621  ... 
622... 
623... 
624  ... 
1474  . 
1475. 
625... 
742... 
2117. 
1775. 
626... 
627  ... 
628... 
629... 
2429. 
2428. 
630... 

631  ... 
635... 
636... 
637... 
708... 
2402. 
639... 
638;.. 
1564  . 

640  ... 

632  ... 

641  ... 

642  .... 

643  ..., 

644  ..., 

645  .... 

646  .... 
2403  .. 
2062.. 

648  .... 

647  .... 

649  .... 

651  .... 

652  .... 

653  .... 
655  .... 
2422  .. 
657  .... 

659  .... 
661  .... 

660  .... 
1776.. 
664.... 

666  .... 

667  .... 

668  .... 

669 

670 

671  

672 

2414  ... 

673 

674 

676 

677 

678 

679 

680 

2404... 


Name 


Gunn.  Nancy  Jane. 
Gunn,  Nellie  Faye  Canty. 
Gunn,  Patricia  Lucille. 
Gunn,  Paul. 
Gunn,  Rk^hard  A. 
Gunn,  Richard  A.  Jr. 
Gurvi,  Susan. 
Gurm,  Wanda  Diane. 
Gunton,  Fannie. 
Gunton,  Geneva  GerakSne. 
Hafner.  David  Christian. 
Hafner,  Myra  June. 
Haire,  Chrystal  Louisa. 
Haire,  Wenonah  Caitlin. 
Haire,  Wenonah  George. 
Hall,  Vtetoria  Shelle. 
Hamacher,  Heather  Elizabeth. 
Hamacher.  Susan  Marier>e. 
Hamm,  Beverly  FrarKien. 
Hamm,  Robert  Leroy  Hamm. 
Hamm,  Teresa  Mae. 
Hammond,  Bobby  Ray. 
Hammond,  Christopher  laa 
Hammond,  DavkJ  Kenneth. 
Hammond,  Gerald  James  III. 
Hammond,  Nora  Lee. 
Harris,  Adam. 
Harris,  Alfred  Kenneth. 
Harris,  Alfred  Neal. 
Harris.  Altoe  Loretta 
Harris,  Amanda  Renee. 
Harris,  Angela  M. 
Harris,  Angela  Michella. 
Harris,  April  Lynn. 
Harris,  Barry  Dean  Jr. 
Harris,  Barry  Phillip  Jr. 
Harris,  Barry  Phillip. 
Harris,  Becky  C. 
Harris,  Bertha. 
Hams,  Beulah  Thomas. 
Hams,  Billy  Ray. 
Harris,  Bradley  ScotL 
Harris,  Brand)  Mk:helle. 
Harris,  Brandon  Beaumont 
Han'is,  Brandy  Rebecca  Jenny. 
Harris,  Brian  DonakJ. 
Han-is,  Brian  OswakJ. 
Harris,  Caleb. 
Hams,  Calvin  Wayne. 
Han-is,  Cart  Bazil. 
Harris,  Chartes  Roger. 
Harris,  Christophen  Loran. 
Harris,  Cleadous  O'Neal. 
Harris,  Curtis  Douglas. 
Harris,  Dale  Wallace. 
Hams,  Dan^ell  Kent. 
Harris,  DavkJ  Steve. 
Han-is,  Davin  Ray. 
Harns,  Dewey  Wallace. 
Haris,  DonakJ  Brian. 
Harris,  DonakJ  Wilford. 
Harris,  Donnie  Ray. 
Harris,  Dwayne  Phillip. 
Harris,  Elizabeth  Lauren. 
Han^is,  Emily. 

Hanis,  Ethan  LLoyd  William. 
Hams,  Floyd  William. 
Harris,  Ftoyd  William  Jr. 
Harris,  Furman  George. 
Harris,  GarfiekJ  Crawford. 
Harris,  Gariand  Wesley. 
Harris,  Georgia  H. 
Hams,  Gilbert  Dwaine. 
Harris,  Glenda  Diane. 


Roll  No. 


681  .... 
682.... 
1555.. 
683.... 
684.... 
739  .... 
686.... 
1479  .. 
687  .... 
2406.. 
688.... 
689.... 
690.... 

691  .... 

692  .... 

693  .... 
2423.. 
2083.. 

695  .... 
633.... 

696  .... 
2407.. 
698  .... 
2413 .. 

700  .... 

701  .... 

702  .... 

703  .... 

1777.. 

1021  ... 

705 

2079  ... 

706  ..._ 

707 

709 

718 

711  

2400... 

712 

713 

714 

715 

1765 ... 

716 

717 

719  ..... 

720 

721  

722 

723 

1521  ... 
2061  .... 

725 

726 

727 

694 

728 

729 

730 

731  

732 

733 

735 

736 

2408  .... 

737 

738 

2080.... 
1778  .... 

740 

741  

743  ...... 

751  

744 


Name 


Harris,  Grady  Crawford. 

Harris,  Gregory. 

Harris,  Heather  Ntoote. 

Harris,  Homer  Vemoa 

Harris,  Jacqueline  Louise. 

Hams,  James  Anthony. 

Hanris,  James  Loren  Jr. 

Harris,  James  Michael. 

Hanris,  James  Wade. 

Harris,  James  Wade  Jr. 

Harris,  James  Willia^^ 

Han-is,  Jan. 

Harris,  Jason  M. 

Hanis,  Jayson  Lee. 

Harris,  Jefferson  W.C. 

Harris,  Jeffrey. 

Harris,  Jerry  G. 

Hanis,  Jessica  Hope. 

Harris,  Jimmy. 

Harris,  Jodie  Kay. 

Harris,  John  Rella. 

Harris.  Jonathon  DavkJ. 

Harris,  Joseph  W. 

Harris,  Kalum  Douglas. 

Harris,  Karen  Ann. 

Harris,  Kathryn. 

Han-is.  Kelly  Neal. 

Harris,  Kevin  Leonard. 

Harris,  Kimberty  Ann. 

Harris,  Kimberty  D. 

Hams,  Lena  May  Davis  Curtis. 

Hanris,  Lester  Nathaniel. 

Harris,  Lester  Neil. 

Harris,  Linda  Sue. 

Harris,  LomaC. 

Harris,  Luther  Morgan. 

Hams,  Martin  Raymond. 

Harris,  Megan. 

Harris,  Melanie  Louise. 

Harris,  Melvin  Howard. 

Harris,  Mchael  Shane. 

Harris,  Mk:hael  Wayne  Jr. 

Harris,  Mkihael  Wayne. 

Hanis,  Mk:hael  William. 

Harris,  Mitchell  Oliver. 

Hams,  Nina  Marea 

Han^is,  Paul  Christopher. 

Harris,  Paul  Kenneth  Jr. 

Harris,  Paul  Kenneth  Sr. 

Harris,  Peggy  Elizabeth. 

Harris,  Philip  Lee. 

Harris,  Randolph  Gerard. 

Han-is,  Rtohard  Jackson. 

Harris,  Robert  Curtis. 

Han^is,  Robin  Kay. 

Hams,  Roger  Gerard  (Jerry). 

Harris,  RonakJ  Ftoyd. 

Harris.  Shemtc. 

Harris,  Stacy. 

Harris.  Stanley  Spencer. 

Harris,  Tara. 

Harris.  Teresa  Lee. 

Harris,  Theresa  Louise. 

Harris,  Thomas  Edward. 

Harris,  Timothy  Dale. 

Harris,  Timothy  Neal. 

Harris,  Torrta. 

Harris,  Tracy  Irene. 

Harris,  Tracy  Marie. 

Harris,  Tressa  Ann. 

Harris,  Vtetor. 

Harris,  Vonda  Dariene. 

Harris,  Walter  L.  Sr. 

Harris,  Walter  Ltoyd  Jr. 


RoHNo. 


745.. 

746.. 

747.. 

748.. 

749.. 

750.. 

752.. 

753.. 

754.. 

2110 

2111 

755.. 

756.. 

757  .. 

2468. 

758.. 

760... 

762... 

763... 

764... 

765... 

766... 

767  ... 

768.,. 

769  ... 

770... 

771  ... 

772... 

773... 

1559. 

774  ... 

1556. 

1557. 

775... 

1558. 

776... 

777... 

778... 

779... 

1522. 

780  „. 
1524., 
1526.. 
1523., 
1525.. 
2333.. 
2114  .. 

781  .... 
2108.. 
2112.. 
782.... 
2125 
2109 
783 
2178 
2113 
784 
1492 
1493 
1491 
1490 
785.. 
786... 
787  ... 
788... 
789... 
790... 
795... 
792... 
793... 
794... 
2131  . 
796... 
1645. 


t^ame 


Harris,  WertdeH  Loran. 

Hanis.  Witoum. 

Harris,  Witford  Phillip. 

Harris,  WiHard  Leon  Jr. 

Hanis,  William  J. 

Harris,  Woodrow. 

Hanison,  Daniel  Hutchensoa 

Harrison,  Marilyn  Ana 

Harsey,  Frances. 

Harsey,  Lacey  Jaye. 

Harsey,  Samantha  Renee. 

Head,  Pheobia  L  D. 

Hedgepath,  Anne. 

Hedgepath,  Cora  Paulette. 

Hedgepath,  Robert  Dantel. 

Hedgepath,  Ronnie  Wayne. 

Hedgepath,  Sherman  Dale  Jr. 

Hellewell,  Caroline  D. 

Hellewell,  Shauna. 

Hellewell,  Tammy. 

Helms,  SonjI  Nell. 

Henderson,  Adre  le. 

Henderson,  Amy. 

HerxJerson,  Anita  Delphine. 

Henderson,  Nkiholas. 

Hendrix,  Robert  F.  Jr. 

HerxJrix,  Thelma  Canty. 

Herrirxl,  Fkxinie  Evelyn. 

Hemnd,  Lenny  Dwayne. 

Hemng,  Andrea  Kristi. 

Herring,  Anthony  DavkJ. 

Hemng,  Belinda  Faye. 

Herring,  Brandy  Mrchelle. 

Herring,  Cathy  Paulette. 

Herring,  Jamie  Faye. 

Herring,  Kimberty  Diane. 

Hines,  Paula  Detores. 

Hitchcock.  Loretta  Evilyn. 

Hitchcock,  Robert  Cart  Adam. 

Hodge,  Anne. 

Hodge,  Hazel  Elizabeth. 

Hodge,  Jessey  Alan. 

Hodge,  Joshua  Davkl 

Hodge,  Matthew  Stevea 

Hodge,  Nk^holas  Blair. 

Honaker,  Ncole  Danielle. 

Honeycutt  Ashley  Brooke. 
Horwycutt,  Daphne  Delois. 
Honeycutt,  Eari  Henry  III. 
Honeycutt,  Jacqueline  Marie. 
Honeycutt,  John  Timothy. 
Honeycutt,  Renee  Louise. 
Honeycutt,  Robert  Wayne  III. 
Honeycutt,  Roberta  Sanders. 
Honeycutt,  Sandy  Kay. 
Honeycutt,  Trisha  Suzarvie. 
Honeycutt.  Troy  Thomas  Jr. 
Hosmer,  Allison  Leigh. 
Hosmer,  Anthony. 
Hosmer,  Brian  Phillip. 
Hosmer,  Ilia  Gail. 
Howard.  Cassie  Lynn. 
Howard,  Cattierine  Valerie. 
Howard.  DavkJ  W. 
Howard,  James  Moore  Jr. 
Howard,  James  Travis. 
Howard,  John  L  Jr. 
Howard,  Paul  William. 
Howard,  Tirrwthy  Daniel. 
Howard,  Tom  Williams. 
Howard,  Vcky  Elizabeth. 
Howe,  Steven  W. 
Howington,  Ar)gela. 
Howington,  Angela  Taltey. 
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Ro«^4o. 


2119  .. 
207  .... 
2118.. 
2121  .. 

2120  .. 

2411  .. 

2412  .. 

797  .... 

798  .... 
799.... 
161  .... 
1532.. 
1751  .. 
800.... 
801  .... 
802.... 
804.... 
805  .... 
806.... 
807  .... 

20 

808... 
809.... 

810  .... 
803  .... 
2317.. 

811  .... 

812  .... 

813  .... 
2115.. 
2116.. 
2450.. 

815  .... 

816  .... 

817  ... 
2514  . 

818  ... 

819  ... 

820  ... 

821  ... 
822... 
823... 
2431  . 

824  ... 

825  ... 

826  ... 
828... 
634  ... 
829... 
830... 
831  ... 
832... 
833... 
2451  . 

834  .. 

835  ... 
836... 
837  ... 
838... 

839  .. 

840  ... 

842  .. 
1771 
872  .. 

843  .. 
845  .. 
1787 
1788 
1760 
1546 
846.. 
847.. 


Name 


848 


Hubbard,  Amanda  Michelle. 
Hubbard,  BartMra  Annette. 
Hubbard,  Brandon  EcKvard. 
Hubbard,  Mtchae)  Tracy. 
Hubbard.  Rictierd  Dusbn. 
Hue<tt  Mart(  WiHiam. 
Hueitt.  Richard  Dean. 
Huffstetter,  Kayce. 
Huffstetler,  l^rtha  Sue. 
Huffstetter,  Whitney. 
Humphries,  Jennifer  Alane. 
Humphries,  Rosa  H. 
Humphries,  Rose  Harris. 
Hungate,  Caittyn  Jayne. 
Hungate,  Caryn  Louise. 
Hungate,  Mederith  Trimnal. 
Hunter,  Jenna  CamiNe. 
Hunter,  Jude  Allan. 
Hunter,  Juiius  CaMn. 
Hunter,  Llie  Viola. 
Hunter,  Marsha  Rene. 
Hunter,  Matthew  CaMn. 
Hunter,  Paige. 
Hunter,  Raegan. 
Hunter,  Shelley  Jeantne. 
Hyatt,  Cheryl  Ann. 
Hyatt,  John  Curtis. 
Hyatt,  Karen  Denise. 
Hyatt,  Trffany  Marie. 
Hyman,  Aaron  Dupree. 
Hyman,  Joshua  Kenneth. 
Johnson,  Amtser  Courtney. 
Johnson,  Amber  Sharon. 
Johnson,  Amy  Ray. 
Johnson,  Anita  Michele. 
Johnson,  Courtney  Amanda. 
Johnson,  Crystal  Renee. 
Johnson,  C^hia  Denise. 
Johnson,  Frances  Inez. 
Johnson,  Hadden  Delano. 
Johnson,  James  Durrand. 
Johnson.  Jane  Adams. 
Johnson.  Jeccica  Brooke. 
Johnson,  Joseph  Hadden. 
Johnson,  Justin  Derrici<. 
Johnson.  Letha. 
Johnson.  Marty  Adam. 
Johnson.  Pamela  Sue. 
Johnson,  Paula  Leigh. 
Johnson,  Priscilla  Blue  Jose. 
Johnson,  Robert  Lee. 
Johnson,  Ruthie  Mae. 
Johnson.  Santana  Danielle. 
Johnson,  Trey  Michael. 
Joiner.  Beverly  Allyn. 
Joiner,  Beverly  C. 
Joiner,  Jason  Matthew. 
Joir>er.  Nathinal  Jared. 
Jones,  Angelia  Marie. 
Jones,  Angelica  Shree. 
Jones,  Daniel  Jacob. 
Jones.  James  Anthony. 
Jones,  Linda  Ann. 
Jones,  Lisa  Jane. 
Jones,  Sharon  Rose. 
Jordan.  Detjra  Kay  Ayers. 
Jordan,  Kevin  James. 
Jordan.  Melanie  Rose. 
Jordon,  Jody  S. 
Jordon,  Jody  Shawn. 
Jose,  Artette  Renee. 
Keekooloni.        Henry        Paakiki 

Nahmani. 
Keener,  Marsha  D. 


Ron  No. 

Name 

1764 

Keesee,  Amber  Ntcole. 

849 

Keesee,  Charles  Edward. 

850 

Keesee,  Rotwrt  Lewis. 

851  

Kelcoolont.  Jenne  Rene. 

2511  

Kellam,  Sonja  N. 

853 

Kennington,  AmarxJa  Ntcole. 

864 

Kennington,  DonaW  Dwayne. 

1531  

Keopraseorth,  Stayce  Leah. 

1530 

Keopraseorth.  Tyter  Andrew. 

2442 

Kersey,  Meagan  NichoHe. 

855 

Kimble,  Constance  Veronica. 

856 

Kimble,  Michelle  Veronica 

608 „ 

Kimtxell,  Cynthia  A. 

2123 

Kimbrefl,  Daniel  Ray. 

857 

Kimbrell,  Nettie  L. 

858 

Kimbrell,  Ronnie  Lee. 

2122 

Kimbrell.  Shannon  Nicole. 

859 

Kimtxell,  Shenrle  L. 

860 

Kimbrell,  Susan  Darlene. 

2432 

Kirk,  Christopher  Jacob. 

2433 

Kirk,  Clarence  Grover  III. 

1508 

862.. 

863.. 

864.. 

1773 

866.. 

1620 

2471 

2472 

926.. 

867.. 

868.. 

870.. 


871  ... 

873  ... 

874... 

875  ... 

877... 

878 .. 

2S60 

2549, 

2548, 

879  ... 

880.. 

881  .. 

882 

582 

884 

885 

886... 

887... 

2245  . 

2244  . 

2246. 

888.. 

373  .. 

889  .. 

2329 

890.. 

2328 

891  .. 

1511 

1545 

1547 

897.. 

2124 

892.. 

893.. 

894  .. 

895.. 

896.. 

1761 


Kirk.  Evelyn  A.C. 

Kitchen,  WarxJa  Kay. 

Knight,  Anthony  Gleen. 

Knight,  Dana  Ivan. 

Knight,  Denise. 

Knight,  Thomas  Wayne. 

Korver,  Tanya  Michele. 

Lail.  Jeremy  Allen. 

Lail.  Zackie  James. 

LaManna,  Brenda  Denise. 

Lambiasi.  Alene  Fem. 

Lamt)iasi,  Amanda  Fem. 

Lambiasi.  Anthony  Daniel. 

Lambiasi,  Elizabeth  Joann. 

Largo,  Jeanette  Guyneil. 

Largo,  Mark  Anttxjny. 

Leach,  Brandon  G. 

Lear,  Margaret  Faye  (Bodifofd). 

Long,  Cora  Lee  Foxx. 

Love,  Darryl  Lynn. 

Love,  Jonathan  Todd. 

Love.  Jutanna  S. 

Love.  Jutanna  Suzette. 

Love,  Kevin  Ray. 

Love,  Sylvia  Elizabeth. 

Lyda,  John  S.  Gillilan. 

Lyda.  Sandra  D.  Gillitan. 

Lydia.  Sandra  Dianne. 

Lyell,  Richard. 

Lyell,  Susan. 

Lyell,  Sylvia  Margaret. 

Maccraw.  Detxsrah  Teaster. 

Mackey,  Christopher  Lee. 

Mackey,  David  WindeH  Jr. 

Mackey.  Joshau. 

Mackey.  Winded  Davkl. 

Madison.  Wanda  Denise. 

Matong,  Tammie  K. 

Mancifl.  Kenneth  Earl. 

Mancill,  Mary  FrarKes. 

Mancill,  Vickie  Rer>ee. 

Manors,  Kim. 

Manuma.  Matthew  L 

Marshall,  Melanie  H. 

Marshall,  Melissa  Nicole. 

Martin,  Bryan  Keith. 

Martin,  Daniel  Earl. 

Martin,  DarneH. 

Martin,  Derrick  Nteholson. 

Martin,  Jackie  Wesley. 

Martin,  Louise  Renne  Honeycutt. 

Martin,  Malcome. 

Mason,  Betty  Denise. 


Roll  No. 


1789.. 
1790.. 
900.... 
2387.. 
2386.. 
2238.. 
2237.. 
2262.. 
2263.. 
1677.. 
1584.. 
2227.. 
903  .... 
904.... 
905.... 
2449.. 
909.... 

910  .... 

911  .... 

912  .... 
2168., 

914  .... 
1780., 

915  .... 

917  .... 

918  ... 

919  ... 
920... 
921  ... 
922... 
923 ... 

924  ... 

925  ... 
1464. 
927... 
928... 
929... 
930... 
931  ... 
932... 
933... 
934... 
935... 
936... 
937... 
938... 
2148. 
940... 
2127. 
2126. 
2460. 
2461  . 
941  ... 
944... 
2235. 
2234. 
945... 
2236. 
948... 
947.., 
2330, 
1517 
1516 
950.. 
1520 
1518 
1519 
2426 
951  .. 
952.. 
953.. 
954.. 
955.. 


Name 


Roll  No. 


Mason,  Jar)et  Renee  Bryson. 
Mayfietd,  Ashley  McheUe. 
Mayfield,  Kandice  AlKia. 
MayfiekJ.  Kelty  Cheri. 
Mayne,  Alyssa  Nicole. 
Mayne,  Dawn  Michelle. 
Maynor,  Briana  Michelle. 
Mayrxx,  Ret)ecca  Lynn. 
McCall,  Jessica  Leigh. 
McCalt,  Kailen  Paige. 
McCall,  Patricia. 
McCraw,  Deborah  Kay. 
McCraw,  Magan  Elizabeth. 
Mcdaniel,  Jane. 
Mcdaniel,  Jererrry. 
Mcdaniel,  Rachel 
McGinnis,  Ashley  Ann. 
Mcginnis,  Elizabeth  Jane  Canty 
Mcgirmis,  Tammy  Louise. 
Mcginnis,  Tracy  Ann. 
Mcgraw.  Amarxla  Kay. 
McGraw,  Daryl  Owens  Jr. 
McHugh,  Kim  G. 
McHugh,  Stephanie  Lynn. 
Mckeilar,  Billie  Ann. 
Mckeller,  Steve  Eugene  Jr. 
Mckinney,  Bryan  Patrick. 
Mckinney.  Evan  Joel. 
Mckinney,  Joyce  Pamela. 
Mckinney,  Justin  Everett 
Mckinney,  Lauren  Celeste. 
Mckinney,  Seth  Williamson. 
Mcmanus,  Deborah  Mae. 
Mcmanus,  Edward  Dron. 
Mcmanus,  Kerrie. 
Mcmaster,  Linda  DamelL 
McMaster,  Thomas  Edward. 
Medlin,  Billie  Jo. 
Medlin,  Chartes  Robert. 
Medlin,  Christine  Leola. 
Medlin,  Jason  Ctuirtes. 
Medlin,  Jesse  James. 
Medlin,  Nona  Jane. 
Medlin,  William  Lament 
Medlock,  Alisa  Kay. 
Medkx*.  Doris  Kay. 
Medlock,  Jared  Ray. 
Melech,  Patricia  Chartene. 
Melton,  Cynthia  J. 
Mercer,  Bryan  Anthony. 
Mercer.  Mark  Allen  Jr. 
Merritt,  Adriene. 
Merritt,  James  Mattt>ew. 
Merritt,  Patricia  Thompson. 
Miller,  Ester. 
Mills,  Dorenda  Michelle. 
Mills,  Howard  Adams. 
Mills,  Janice  Dorenda. 
Mills,  Ryan  Cheyene. 
Mitchell,  John. 
Mitchell,  Katherine  Marie. 
Mock,  Dustin  Kyle. 
Moore.  Ashley. 
Moore,  Cynthia  D. 
Moore,  Joarm. 
Moore,  Kristy  D. 
Moore,  Melissa  D. 
Moore,  Roger. 
Morgan,  Jefferson  Scott  Jr. 
Monis,  Ann  Garnet 
Morris,  Beronica  Lynn. 
Morris.  Bonnie  Leverne. 
Morris,  DonaW,  Jr. 
Morris,  Doris  Jean.  ifs. 


2067 
957  .. 
960.. 
962.. 
965.. 
2446 
968  ... 
2434  , 
967... 
964... 
2517. 
968 ... 
969... 
970  ... 
2397. 
483  ... 

973  ... 

974  ... 

975  ... 
9/6  ... 

977  ... 
2454  . 
2453  . 

978  ... 

979  ... 

980  ... 

981  .... 
932  .... 

983  .... 

984  .... 
935  „.. 
987  .... 

588  .... 

589  .... 
9?0  .... 
1774  .. 
992  .... 

1791  .. 

1792  .. 
994  .... 
1766.. 
095  .... 

996  .... 

997  .... 

1793  .. 

1794  .. 
1688.. 
1796.. 
1795.. 
2503  ... 
1797... 
2502  ... 
1798... 
2500... 
1799... 
1591  ... 
2260  ... 
2259  ... 
2258... 
2239  ... 

791  

1800... 
1801  ... 

2489  ... 

2490  ... 

2491  ... 
2171  ... 

2169  ... 

2170  ... 
761  ..„. 
1802 -. 

1803  .... 

1804  .... 

1805  .... 


Name 


Moms.  Ellen  Deloria. 
Morris,  Robert  Lee. 
Moss,  Billy  Odell. 
Moss,  Helen. 
Moss,  Matthew  Dell. 
Moss,  Travis  Steele. 
Murx^,  Sandra  Faye  Ayers. 
Murray,  Tonda  Maarjean. 
Nash,  Denise  Renee. 
Neely,  Lisa  Adell. 
Neely,  Steven  Wayne. 
Nchols,  Anthony  Wayne. 
Nchols,  Jennifer  Michele. 
Nichols,  Karen  Denise. 
Nonis,  David  LaFayette  III. 
Norris,  Nicole  Cherise. 
Oglesby,  Candrce  Regan. 
Ogiesby,  Cassandra  Leah. 
Oglest)y.  Khan  Morgan. 
Oglesby,  Leah. 
Oglesby,  Rhonda  Delores. 
Oliver,  Amanda  Renee. 
Oliver,  Justin  Emory. 
Oliver,  Margaret  Ann. 
Oliver,  Randy  Lester. 
Oliver,  Sidney  Jerome. 
Olson,  Bessie  Valoy. 
OslXMTi,  Alex  T. 
Ostxim,  Danielle. 
Osborn,  David  Todd. 
Osborn,  Dawn  Renee. 
Osborn,  Jason  Wade. 
Osborn,  Milton  Gregg. 
Ostxjrn,  Sherry  GeraWine. 
Osborne,  Mary  Elizabeth. 
Osborne,  Sheila. 
Ostxxne,  Susan  Mariene. 
Osment,  Glenn  Ryan. 
Osment,  Nettie  Jane. 
Oswald,  Anthony  Lee. 
Oswald,  Brittney  April  Leigh. 
Oswald,  Charles  Mrcheal. 
Outen,  Jerry  Lee  George.    . 
Outen,  Robert  Edward  Jr. 
Outen,  Tonya  Nicole. 
Owens,  Lula  Annette. 
Owens,  Rot)in  Rene. 
Owens,  Samual  Hergert  III. 
Ownes,  Randall  Chadwick. 
Oxendine,  Aaron  Blake. 
Oxendine,  Delia  Eleanor. 
Oxendine,  Phillip  Drew. 
Oxendine,  Ralph  Guy  Jr. 
Oxendine,  Stephen  Daniel. 
Oxendine,  Wayton  Keith. 
Parker,  Ann. 
Parks,  Cody  Great  Bear. 
Parks,  Jack  Big  Bear. 
Parks,  Kris  Littlet)ear. 
Parks,  Lauren  Alyssa. 
Parks,  Nancy  E. 
Parks,  Paula  Leigh. 
Patterson,  Robyn  Jolene. 
Payne,  Christy  Lee. 
Payne,  Shayne  Michelle. 
Payne,  Shelley  Renee. 
Perdue,  Benjamin  McClure. 
Perdue,  Billy  James  Jr. 
Perdue,  Elizabeth  Blair. 
Petrini,  Caroline  Diane. 
Petty,  Bubby. 
Petty,  Candy. 
Petty,  Christine  H. 
Petty.  Cory  D. 


Roll  No. 


Name 


Petty,  George. 

Petty,  Jackie  Alton. 

Petty,  Jackie  Lynn. 

Petty,  John  Waylon. 

Petty,  Johnnie  William. 

Petty,  Patricia  Ann. 

Petty,  RonaW  Vance. 

Petty,  Wanda  Kay. 

Phillips,  Ashley  Nicole. 

Phillips,  Crystal  Nicole. 

Phillips,  Jonafhon  Corey. 

Phillips,  Rhyne  Heath. 

Philiips,  Robert  Dean. 

Phillips,  Ryan  Heath. 

Pittman,  Taloni  Rochelle. 

Pittman,  Tommy  Shane. 

Pittman,  Velma  Man^^ne. 

Pfyler,  Arthur  Ter-^a-ice. 

Ptyler,  Arthur  Terrence  Jr. 

Plyler,  Bruce  Allen. 

Plyler,  Charles  Martin. 

Plyler,  DonaW  Olin. 

Plyler.  GeraW  Hubert. 

Plyier,  GeraW  Hubert  Jr. 

Plyler,  Jennifer  Jean. 

Pfyler,  Jordan  Violet. 

Plyler,  Joshua. 

Plyler,  Joshua  Olin. 

Plyler,  Justin  Allen. 

Plyler,  Leonard. 

Ptyler,  Linda  Retjecca. 

Plyler,  Mark  Jeffery. 

Plyler,  Matthew  Joseph. 

Plyler,  Michael  Dakota. 

Plyler,  Mk:hael  Wayne. 

Plyler,  Mchaela  Jeanine. 

Plyler,  Norman  Lynn. 

Plyler,  Olin  Flow  Jr. 

Plyler,  Phillip. 

Plyler,  Sally  Elizabeth. 

Porter,  Jennifer  Lauren. 

Porter,  Joshua  Wade. 

Porter,  Joy  Mardine. 

Porter,  Kevin  Christopher. 

Porter,  Rohin. 

Poteet.  Chartotte  Yvonne. 

Pothenger,  Shelley  Maxine. 

Pottenger,  Ashley  May. 

Pottenger.  Kressent  Monique. 

Potts,  Alisha  Rae. 

PoKs,  Alton  Amos. 

Potts,  Alton  Dewayrw. 

Potts,  Bryan  Neal. 

Potts,  Calvin  Lee. 

Potts,  Johnny  Ray. 

Potts,  Krista  Leann. 

Potts,  Melinda  Lou. 

Potts,  Mendy  Jo. 

Potts,  Michael  Aaron. 

Potts,  Naomi. 

Potts,  Noah  Steven. 

Potts,  Renda. 

Potts,  Tanya  Marie. 

Potts,  Weridy  Lee. 

Prestar.  Jarhett  Wade. 

Price,  Andrea  Marie. 

Price,  Cheryl  Ann. 

Price,  Jessie  Elaine. 

Ptkb,  Linda  Diane. 

Price,  Sandra 

Price,  Timothy  John. 

Pnvette,  Jason  Lee. 

Privette,  Jeremy  James. 

Privette,  Marsha  Denise  George. 


Roll  No. 


1857 

1858 

1859 

1860 

1861 

2151  ....„ 

2152 

1862 

2154 

2153 

1866 

1867 

2518 

2519 

961  

2520  ...... 

2505 

1868 

186a 

1870 

1871  

1873 

1872 

1875 

1876 

1877 

1878 

1879 

1880 

1881  

1882 

1883 

2554 

1549 

1548 

1884 

1885 

1886 

1887 

1888 

1889 

2399 

1890 

1891 
1892 
1893 
1894 
i  1895 
I  1896 
1897 
1921  . 
1898. 
1899. 

8 

1768. 
1566. 
1569. 
1568. 
1567. 
1570. 
1904. 
1905. 
1906. 
1907. 
1908. 
1909.. 

1910  ., 

1911  .. 

1912  .. 

1913  .. 
1915.. 

1914  „ 

1916  .. 

1917  .. 


Name 


Pruitt,  Jonathen  Lee. 
Pruitt,  Lottie  Spivey. 
Pryor,  Alan  Mark. 
Pryor,  Wanda  Sue. 
Pryor,  William  Erk:. 
Puckett  Ashley  Denise. 
Puckett  Canie  Nwole. 
Puckett  James  Albert  II. 
Puckett  Pamela  Antoinette. 
Puckett,  Wanda  Renee. 
Rabon,  Emily  Elizabeth. 
flabon,  Teresa  L. 
Ramsey,  Amanda  Lynn. 
Ramsey,  Brandon  Lee. 
Ramsey,  Brenda  Jean. 
Ramsey,  Christopher  Thomas. 
Ranucci,  M«hael  Paul. 
Ratferee,  Audrey  Bemice. 
Ratteree,  Audrey  Reola. 
Ratteree,  Christy  Gail. 
Ratteree,  Tonya  Michele. 
Ravan,  Betty  Ruth. 
Ravan,  Kimberty  Dawn. 
RayfieW,  Lillian  Ann. 
RayfteW,  Robert  Dow. 
ReW,  Catherine  Lyanne. 
ReW,  Fanny  Lavinin. 
Rhynders,  DavW. 
Rhynders,  Peter  Benjamin, 
Rhynders,  Ryan. 
Rhynders,  Spencer. 
Rhynders,  Victoria  Yvonr>e. 
RWer,  Michael  Anthony. 
RWley,  Melina  Sharee. 
Rkjiey.  Nina  Marae. 
Riley,  Amanda  Dianne. 
Riley,  Jessk:a  Michelle. 
Riley,  JiU  Ronea. 
Riley,  Kimberty  Christina 
Riley,  Tammy  Renee. 
Robbins,  Barney  C. 
Robbins,  Bradley  Eart. 
Robbins,  Bradley  M. 
Robbins,  Eari. 
Robbins,  Flint. 
Rotibins,  Frank  E. 
Robbins,  Jimmie. 
Robbins,  Viola. 
Robbins.  William. 
Robbins,  William  Jr. 
Robers,  Leesa  Louse. 
Roberts,  Rose  Marie. 
Roberts,  Rosemary. 
Robertson,  Donna  Marie. 
Robinson.  Audrey  Dale. 
Rochester,  Cynthia  Diane. 
Rochester,  Jacob  Lee. 
Rochester,  James  Nicholas. 
Rochester,  Jessica  Laine. 
Rochester,  Joseph  Tyler. 
Rodgers,  DonaW  Wayne. 
Rodgers,  Freddie  Grace. 
Rodgers,  Kim  Lee. 
Rogers,  Amy  NicoUe. 
Rogers,  Daniel  Wayne. 
Rogers,  Detxa  Lee. 
Rogers,  Emest  D. 
Rogers,  Fred  Kelly. 
Rogers,  James  Kelly. 
Rogers,  Jimmie. 
Rogers,  John  Alvin. 
Rogers.  John  AMn  Jr. 
Rogers,  Kathleen  Annette. 
Rogers,  Keith  Prestoa 
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Roll  No. 

Name 

1918 

Rogers,  KeHy  Elizabeth  June. 

1919 

Rogers,  Kristine  Efizabeth. 

1920 

Rogers,  Larry  Dwayne  II. 

1922 

Rogers,  Marcie. 

2525 

Rogers,  Mary  Katherine. 

1923 

Rogers,  Melissa  Faye. 

1924 

Rogers,  Ronnie. 

1925 

Rogers.  Steve  Otho. 

1926  ...._ 

Rogers,  Tammy  Kay. 

1928 

Rogers,  Tina  Micheile. 

1929 

Rogers,  Todd  Loren. 

2524 

Rogers,  WiHiam  Bradford. 

1931  

RoHins,  Eric  Dwayne. 

1932 

Rome,  Adam  Thomas. 

1933 

Rowe,  Merri  RayliekJ. 

1934 

Rowe,  Wya«  Daie. 

2522 

Rowley.  James  Miciiaet  II. 

18 

Rowley.  Lisa  Ann. 

1935 

Russell.  Ja»  Anne. 

1560 

Rutland.  Kristen  Nrcole. 

1936 

Sanders,  Ada. 

1937 

Sanders,  Albert  Henderson  lU. 

1938 

Sanders,  Atjert  Henderson  Jr. 

1939 

Sanders,  AJbert  Henderson  Sf. 

1940 

Sanders,  AkJrew  Ctarfc  Jr. 

1941  

Sanders.  AkJrew  Clark  Sr. 

1943 

Sanders,  Angela  Lea. 

1942 

Sanders,  Angeia  Michele. 

2477 

Sanders,  Brian  Warren. 

1946 

Sanders,  Calvin  Ray. 

1947 

Sanders,  Caroieen  M. 

1948 

Sanders,  Cecil  GJen. 

1990 

Sanders,  Celta  Dawn. 

1949 

Sanders.  Charles  Richard. 

1950 

Sanders,  Christopher  Louis. 

19Sl  

Sanders,  Dav«d  Neal. 

1952 

Sanders.  Deborah  Jean. 

1953 

Sanders,  Donald  Wayne. 

1954 

Sanders.  Early  Fred. 

1955 

Sanders.  Elizabeth  Denise. 

2478 

Sanders,  Frar*lin  Thomas. 

1957 

Sanders,  Fred  Eugene. 

1958 

Sanders,  Gail. 

1960 

Sanders,  Jackie  Scott. 

1961  

Sanders,  John  Jack  Jr. 

1962 

Sanders,  John  Patrick. 

1963  ...... 

Sanders.  Kelly  Renea. 

1964 

Sanders,  Kimberly  Ann. 

1965 

Sanders,  Marcus  Emory. 

1966 

Sanders.  Marilyn. 

1967 

Sanders,  Mary  Evelyn. 

1968 

Sanders,  Michael  Gleen. 

Roll  No. 


1969 

1970  ..... 
1972 ..... 
1973  ..... 

1971  

1974 

2526 

1975 

1976 

1977 

1978 

1981  

1982  .... 

1983 

1985 

1986  ..„, 

2293 

1988 

1991 

1992 

1993 

2060 


Sanders,  Michelle  Luraye. 
Sanders.  Rarxjall  Dean. 
SarxJers.  Rodney  Wayne. 
Sanders,  Ronald  William. 
Sanders,  Rorxlolph  Edward. 
Sanders,  Scotty  Dewayne. 
Sanders,  Shanrwn  Wayne. 
Sanders,  Thoman  Burton. 
Sanders,  Thomas  Cornelius. 
Sanders,  Thomas  Lester. 
Sanders.  Thomas  McCloud. 
Sanders,  Verdie. 
Sanders,  Wanda. 
Sanders,  WarxJa  Hammond. 
Sanders,  William  Lome. 
Sanders,  Willtam  Mack. 
Sanders,  Wiffiam  Max. 
Sanders,  WilTiam  Scott. 
Schutte,  Dawn  Wakilani. 
Schutte,  Garth  Kateikine. 
Scott.  CoNeen. 
Scruggs.  Jonattian  Bradley. 


Name 


Scruggs,  Tamnry  Rene. 
Sharpe,  Angelia  Runi. 
Sharpe.  Chrislopher  Wayne. 
Sharpe,  Melissa. 
Shaver,  LBy  Howard. 
Shealy,  Bart>ara  Lynn. 
Shealy,  Britanie  Margaret 
Shealy,  Kailyn  Marie. 
Shehan,  Lynett©  Harris. 
Shingler,  Anna  D. 
Shingler,  Dustin  A. 
Shingler,  Shelia  Darnell. 
Shjrah,  Christopher  Lee. 
Shirah,  Jamie. 
Shirah,  Louise. 
Shrake,  Freida  Marilyn. 
Shrake,  Melissa  Marie. 
Shugart,  Helen  Louise. 
Shugart,  Jettery. 
Shugart,  Jeffery  Adams. 
Shugart,  Jennrfer  Michelle. 
Shugart,  Kenneth  Eugene  Jr 
Shugart,  Kenneth  Rhiannon. 
Shugart,  Rita  Shawn. 
Shugart,  Steven. 
Shugart,  William  Dean. 
Shuler,  Joel  Christopher. 
Shuler,  Lirnta  Gail  Brown. 
Sigmon,  Reba  Maxtne. 
Simmers,  Brittany  Nasha. 
Simmers,  Daniel. 
Simmers,  Daniel  Taytor. 
Simmers,  Erika  Nicole. 
Simmers,  Garrett  Jason. 
Simmers,  James  Leon. 
Simmers,  Jason  Edward. 
Simmers,  Lisa  Louise  Marie. 
Simmers,  Mildred  Leone. 
Simmers,  Rocky  Verrwn. 
Simmers,  Saritta  Janene. 
Simmers,  Sharon  Marie. 
Sinvners,  Shelly  Jeanette. 
Simrriers,  Stacy  Jean. 
Skar,  Eric  Tyler. 
Sloat,  Cynthia  Lynn 
Stoet,  Jamie  Lynn. 
Stoat.  Patsy  Blue. 
Smith,  Angela  Paulette. 
Smith,  Anthony  Glenn. 
Smith,  Brandy  Michelte. 
Smith,  Deborah  Ann. 
Smith,  Glenda. 
Smith,  Margaret  Ret>ecca 
Smith,  Melanie  Denise. 
Smith,  Rebecca  Carleen. 
Smith,  Robert  Earl. 
Smith,  Robert  Eart  Jr. 
Smith,  Sabrina  Dawn. 
Smith,  Sandra  DarneH  Sanders 
Smith.  Shari  Wilson. 
Smith,  Tammy  Renee. 
Smith,  Thomas  Franklin  Jr. 
Sotolongo.  Amber  Mechele. 
Sotolongo,  Miranda  Lynn. 
Sox,  Paul  Samuel. 
Sox,  Robert  Wesley. 
Sox,  Teresa  Eartine. 
Spivey,  AKsha. 
Sprvey,  Angela  Marie. 
Spivey.  Juanita  M. 
sjsivey,  Sharon  Martene. 
Spivey.  Smantha  V. 
Spivey.  Tammy  Anise. 
Sprvey,  Trmottry  Joe. 


Roll  No. 


1959  .. 
2045.. 
2046.. 
2047.. 
2048.. 
2337. 
2334.. 
2335.. 
2060.. 
2527., 
2528. 
2051  . 
2052. 
2053. 
2054. 
2055. 
2056. 
2057. 
1265. 
1266. 
1267. 
1268. 
1269. 
1571  . 
1573  . 
1574. 
2190. 
2191  . 
704... 
1575. 
2552. 
J!551  . 
1576. 
1577. 
1578. 
1579. 
1580. 
1581  . 
1582. 
2270. 
2272. 
2271  . 
2137. 
1586. 
1587. 
2226. 
1588. 
1590. 
2410. 
1592. 
1593. 
2532. 
1595. 
2531  . 
1596. 
1498. 
2311  . 
1597. 
1598. 
1599. 
1600. 
1601  . 
2312. 
1602. 
1603. 
1604. 
1605. 
1606. 
1607. 
1608. 
1609. 
2225. 
[2228 
1610. 


Name 


SL  Clair.  Iris  Lucinda. 
Stelniger.  Jennette. 
Steiniger,  Micheal  Loraine. 
Steiniger,  Shirtey. 
Stevens,  Barbara  Ann. 
Stevens,  Dawn  Michelle. 
Stevens,  Debora  Dariene. 
Stevens,  Sharon  Jean. 
Stewart,  Mary  Evelyn  Sarxlers. 
Stewart,  Randall  Matthew. 
Stewart,  Steven  Andrew. 
Stokes,  Barry  Dean. 
Stokes.  Billy  Joe. 
Stokes,  Curtis  Wayne. 
Stokes.  Daniel  Leroy. 
Stokes,  Gleen  Edward. 
Stokes,  James  AHen. 
Stokes,  Joseph  Coland  Jr. 
Stokes.  Kevin  Ray. 
Stokes,  Michael  Shane. 
Stokes,  Robert  Lee. 
Stokes.  Robert  Lee  Jr. 
Stokes,  Stella  B. 
Stokes,  Timothy  ScotL 
Stott  Toy  June. 
Strickland,  Pearlie. 
Stroud,  Brittany  Amanda. 
Stroud,  Christopher  Date. 
Stroud,  Kimberiy  D. 
Sutton,  Teresa  Diane. 
Sutton.  Whitney  Joy  Ayers. 
Sutton.  William  Curtis. 
TaHey.  Bartara  Annette. 
Taltey,  Curtis  Brent. 
TaHey,  Dessa  Dariene. 
Talley,  James  Heyward  Jr. 
TaHey,  Michael  Warren. 
Talley,  Myleah  Breanne. 
Talley.  Warren  Edward. 
Tanner,  Brooke  Michele. 
Tanner,  Kacey  Danielle. 
Tanner,  William  Travis. 
Teaster,  Etta  D. 
Teaster.  Jimrnie  Eugene. 
Teaster,  Ransom. 
Teaster.  Virginia  Claudette. 
Teaster,  William  Glenn. 
Templeton.  Detxxa  Dariene. 
Terry,  McheVe  Lynn. 
Tessner,  Ruth  Robbins 
Thatcher,  HaroW  Lloyd. 
Thatcher,  Jason  Uoyd. 
Thatctier,  Matthew  Tyler. 
Thatcher,  Rebecca  Leigh  Ann. 
Thatcher,  Steven  Keith. 
Therrell,  Joyce  Ann. 
Thomas,  Chrissy  Alene. 
Thomas,  Ctwistopher  Dowain. 
Thomas,  Emory  Randolph. 
Thomas,  Jeffery  Mcdonald. 
Thomas,  Larry  Allen. 
Thomas,  Louis  Scott. 
Thomas,  Marvin  DonaM  III. 
Thomas,  Michael  Shannon. 
Thomas,  Michael  Steven. 
Thomas,  OIlie  Mae. 
Thomas,  Pamela  Michelle, 
Thomas,  Peggy. 
Thomas,  Timothy  Randolph. 
Thomas,  Virginia  Oaudette. 
Thomas,  William  M. 
Thompson,  Adam  Quinton. 
Thompson,  Anna  Leigh. 
Thompson,  Clyde. 
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Roll  No. 


2456 

1611 

1612 

1613 

2455 

1614 

2457 

2006 

1615. 

1616  . 

1617. 

1618. 

1619  . 

1621  . 

1622  . 

1623  . 
1759  . 
1625. 
1626. 
1627. 

1629  . 

1630  . 

1631  . 
1633  . 

1635  . 

1636  . 

1637  . 

1638  . 
1639. 
1640. 
1641  . 
2250. 
2249. 
1642. 
1643. 
1644. 
?465.. 
1646. 
2464.. 
1647.. 
2467  .. 
2463  .. 
2462  .. 

1648  .. 
2261  .. 
2466  .. 

1649  .. 
1651  .. 
i652.. 
1653.. 
1664.. 
1655.. 
1656.. 
2479  .. 
1658.. 
1659  .. 
1660.. 

1661  .. 

1662  .. 
1663.. 
1665.. 

1667  .. 

1668  .. 

1669  .. 


Name 


Thompson,  Jesska  Lynn. 
Thompson,  Latasha. 
Thompson,  Lois  EMna. 
Thompson,  Rose. 
Thompson,  Scotty. 
Thomjjson,  Scotty  A.  Jr. 
Thompson.  Stephanie  Mkihelle. 
Thrash.  Rita  Shawn. 
Threatt,  Josephine  Branham. 
Tinker,  GerakJine. 
Tinker,  Matthew  D. 
Tinker,  Rebecca  Kathryn. 
Tinker,  Stuart. 
Tipton,  Cheryl  Ann. 
Totherow,  Nancy  [)eandrea. 
Totherow,  Shannon  Leslie. 
Trimnal,  Ashley  Carol  Trimnal. 
Trimnal,  Becky  Christine. 
Trimnal,  Bob  Kenneth. 
Trimnal,  Heather  E. 
Trimnal,  Kathy  C. 
Trimnal,  Roger  Snow. 
Trimnal,  Samuel  Taylor. 
Trimnal,  Thomas  Woodrow. 
Troutilerield,  Joseph  Martin. 
Troutilefield,  Vanessa  Lee. 
Troxel,  Davkj  Trent. 
Troxel.  Samuel  Neil. 
Troxel,  Shasta  llene. 
Troxel,  Suzette  Michele. 
Tucker,  Margaret. 
Tucker,  Matthews  Eart. 
Tucker,  William  Shane. 
Usher,  Jerry  Dale. 
Usher,  Kimtjerty  Dawn. 
Usher,  Norma  ,Jean. 
Vamadore,  Amy  Michelle. 
Vamadore,  Brandon  Trent. 
Varnadore,  Brandy  Leigh. 
Vamadore,  Christopher  Lee. 
Varnadore,  Cory  West. 
Varnadore,  Edward. 
Varnadore,  James  Dustin. 
Vamadore,  Karen. 
Vamadore,  Kenneth  Chad. 
Vamadore,  Kenneth  Charles. 
Varnadore,  Laura  Sanders. 
Varnadore,  Ronnie. 
Vick,  Kenneth  Craig. 
Vtek,  Vickie  Renay. 
Vincent,  Rutjy  Ayers. 
Vinson,  Elic  Wheeler. 
Wade.  Baxter  Bruce. 
Wade,  Buford. 
Wade,  Cleave  Harrison. 
Wade,  Connie  Steve. 
Wade,  Daniel  Benjamin. 
Wade,  Dara  Danielle. 
Wade,  Edith  Frances. 
Wade,  Ftorence  R. 
Wade,  Gary  Brent. 
Wade,  Gtenn  Hampton. 
Wade,  Heather  C. 
Wade,  Heather  Suzanne. 


Roll  No. 


1670 

1684 

1671 

1672 

1673 

1675 

1676 

1678 

1679 

1681  , 

1682. 

1683. 

1685. 

1466. 

1734. 

2184. 

2229. 

1688. 

1689. 

1690. 

1703. 

2232. 

1691  . 

1693. 

2176. 

1694. 

1695. 

2177. 

1696. 

1697. 

1699. 

1700. 

1701  . 

1702. 

1704. 

1705. 

971  ... 

1706. 

1707. 

1708. 

1709. 

1710.. 

1711  ., 

1712  .. 
841  .... 
1713.. 
2537  .. 

1714  .. 

1715  .. 

1716  .. 
1717.. 
1718 .. 
1719  .. 
1720.. 
1721  .. 
1722.. 
1723.. 
1724  .. 
1725 .. 
1726.. 
1727  .. 
1728 .. 
1729  .. 
1487  .. 


Name 


Wade,  Horace  Gary  Jr. 
Wade,  Horace  Gary  Sr. 
Wade.  Kimberiy  Nicole. 
Wade,  Krissi  Marie. 
Wade.  Michael  Gregg. 
Wade,  Michael  Lee. 
Wade,  Natlie. 

Wade,  Regina  Suezeanne. 
Wade,  Rhonda  D. 
Wade,  William  Christopher. 
Wade,  William  Perry. 
Wade,  William  Perry  Jr. 
Wages,  Margaret  Josephine. 
Walker,  Karen. 
Walker,  Lora  Anne. 
Ward,  Cattierine  Evona. 
Wamer,  Brian  Dale. 
Warner,  Cora  Ethel. 
Wamer,  Jason  Lee. 
Wamer,  Oliver  Dale. 
Watts,  Clifford  Odell  Jr. 
Watts,  Davin  Blue. 
Watts,  Edwin  Larson. 
Watts,  Jenelle  Sunshine. 
Watts,  Joshua  Everett 
Watts,  Kimberiy  Eula. 
Watts,  Leone. 

Watts.  Matthew  Todacheeni. 
Watts,  Milton  Everett. 
Watts,  Misti  Lynn. 
Watts,  Rachel  Eleanora. 
Watts,  Rodney  Allan. 
Watts,  Tristan  Wade. 
Watts,  William  David  Jr. 
Webb,  Elizabeth  Ashley. 
Webb,  Sharon  Mariene. 
Webster,  Krista  Marie. 
Well,  Lou  Gene. 
Wheeler.  Ashlin  Nicole. 
Wheeler,  Bobbie  Jean. 
Wheeler,  Tyson  Robert.  . 
White,  Angela  Dionne. 
White,  Deena  Ann. 
White,  Eber  Walter. 
White,  Gail  Blue. 
White,  Rocky  Anthony. 
White,  Sarah  Elizabeth. 
White,  Sharon  Melinda. 
WhiteskJes,  Bernard. 
Whitesides,  Chariie. 
Whitesides,  Velma  Brown. 
Whittock.  Sadie. 
Wilbum,  Amber  Suszanna. 
Wilbum,  Cecil. 
Wilbum,  Christopher. 
Wilbum,  David  Adams. 
Wilbum,  Deborah  Mae. 
Wiltjum,  Herman  Franklin. 
Wilbum,  Melissa  Dawn. 
Wilbum,  Olivia  Grace. 
Wilbum,  Rita  Faye. 
Wilbum,  Ryan  Anthony. 
Wilburn,  Stephanie  Lauren. 
Wilkinson,  Benjamin  Bruce. 


Ron  No. 

Name 

1488 

Wilkinson,  Kristin  Lyn. 

1486 

Wilkinson,  Neil. 

1489 

Wikinson,  Tarah  Jean. 

1485 

Wilkinson,  Theresa. 

1731  

Williams,  Amy  Carol. 

1738 

Williams,  Brent  Lee. 

1732 

Williams,  Carol  Mae. 

1733 

Williams,  Colette  DeLora. 

1735 

WiHiams,  Keith  Eltoit 

1736 

WiHiams.  Phyllis  DeLora. 

1737 

Williams,  Randy  Allen. 

1739 

Williams,  Russell  Shane. 

2556 

WiHiams,  Tiffany  Nichole. 

2535 

Williford,  Cheryl  Melissa. 

1742 

Williford,  David. 

2536 

Williford.  John  Timothy. 

1743 

WiBiford,  Vivian. 

1167 

WiBis.  Alice  Grace. 

1746 

Wilson,  Barbara  Allen. 

2492 

Wilson.  Billy  Oliver. 

1538 

Wilson,  Brltany  Marena. 

1747 

Wilson,  Cnartotte  Yvonne. 

2332 

Wilson,  Christin  Nk»le. 

1782 

Wilson,  Claire. 

1748 

Wilson.  DonaW  Wayne. 

2331  

Wilson.  DonaW  Wayne  Jr. 

1749 

Wilson,  Edwin  Keith. 

1544 

Wilson,  Heather  Ann. 

1536 

Wilson.  Jeffrey  RonaW. 

1542 

Wilson,  Joseph  Matthew. 

1541  

Wilson,  Joshua  Michael. 

1750 
1540 
2487 
1456 
1537 
1753 
1539 
1755 
1535 
1756 
571  .. 

5 

2167. 

2340 

2435 

1458. 

1460. 

1461  . 

1462. 

1463. 

1465. 

1467. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart72 
[FRL-5109-7] 
R;N  2060-AF55 

Acid  Rain  Program:  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Proposed  rule. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act, 
as  amended  by  Public  Law  101-549,  the 
Clean  Air  Act  Amendments  of  1990  (the 
Act),  authorizes  the  Environmental 
Protection  Agency  (EPA  or  Agency)  to 
establish  the  Acid  Rain  Program.  On 
January  11, 1993,  the  Agency 
promulgated  final  rules  under  title  IV. 
Several  parties  filed  petitions  for  review 
of  the  rules.  On  August  10, 1994.  EPA 
and  other  parties  signed  a  settlement 
agreement  addressing  certain 
substitution  plan  issues. 

Based  on  a  review  of  the  record,  the 
Agency  concludes  that  the  January  1 1 , 
1993  regulations  concerning  the 
eligibility  of  units  to  be  designated  as 
substitution  units  should  be  revised. 
Under  sections  404(b)  and  (c)  of  the  Act, 
a  unit  that  is  not  listed  in  Table  A  of 
section  404  as  being  subject  to  Phase  1 
of  the  Acid  Rain  Program  (i.e.,  a  non- 
Table  A  unit)  and  that  is  under  the 
control  of  the  owner  or  operator  of  a 
unit  listed  in  Table  A  of  section  404 
(i.e..  a  Table  A  unit)  may  be  designated 
as  a  substitution  unit.  The  January  11. 
1993  regulations  state  that  the  Table  A 
unit  and  each  non-Table  .\  unit  that  the 


Table  A  unit  designates  as  a  substitution 
unit  must  have  "the  same  owner  or 
operator." 

The  Agency  is  proposing  to  revise  the 
regulations  in  order  to  specify  more 
clearly  the  circumstances  under  which 
the  statutory  "control"  requirement  for 
substitution  plans  is  met.  Because  the 
rule  revision  is  consistent  with  the 
August  10, 1994  settlement  and  the 
Agency  does  not  anticipate  receiving 
adverse  comments,  the  revision  is  also 
being  issued  as  a  direct  final  rule  in  the 
final  rules  section  of  this  Federal 
Register. 

DATES:  Comments  on  the  regulations 
proposed  by  this  action  must  be 
received  on  or  before  December  22, 
1994. 

ADDRESSES:  Cotnrmtnts.  All  written 
comments  must  be  identified  with  the 
appropriate  docket  number  and  must  be 
submitted  in  duplicate  to:  EPA  Air 
Docket  Section  (LE-131),  Waterside 
Mall,  room  1500, 1st  floor,  401  M  Street, 
SVV..  Washington  DC  20460. 

Docket.  Docket  No.  A-93-40. 
containing  supporting  information  used 
to  develop  the  proposal,  copies  of  all 
comments  received,  and  responses  to 
comments,  is  available  for  public 
inspection  and  copying  from  8:30  a.m. 
to  12  p.m.  and  1  p.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  EPA's  Air  Docket  Section 
(LE-131).  Waterside  Mall,  room  1500. 
1st  floor.  401  M  Street.  SW..  Washington 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alpem.  Attorney-advisor,  at 
(202)  233-9151.  Acid  Rain  Division 


(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington 
DC  20460,  or  the  Acid  Rain  Hotline  at 
(202) 233-9620. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
significant,  adverse  comments  are 
timely  received  on  any  provision,  that 
provision  of  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  on  that  provision  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  relevant  portions  of  this 
proposed  rule.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  proposed  rule,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
provisions,  see  the  information 
provided  in  the  direct  final  rule  in  the 
final  rules  section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  72 

Environmental  protection.  Acid  rain. 
Air  pollution  control,  Eleciric  utilities. 
Permits,  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  November  14,  1994. 
Carol  M.  Bro%vner. 
Administrator 
|FK  Dw-  94-28709  Filed  11-21-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart72 
[FRL-5109-8] 
RIN  2060-AF59 

Acid  Rain  Program:  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act. 
as  amended  by  Public  Law  101-549.  the 
Clean  Air  Act  Amendments  of  1990  (the 
Act),  authorizes  the  Environmental 
Protection  Agency  (EPA  or  Agency)  to 
establish  the  Acid  Rain  Program.  On 
January  11. 1993,  the  Agency 
promulgated  final  rules  under  title  IV. 
Several  parties  filed  petitions  for  review 
of  the  rules.  On  November  18, 1993.  the 
Agency  published  a  notice  of  proposed 
revisions  of  those  rules  implementing 
sections  404(b)  and  (c)  (substitution 
plans)  and  408(c)(1)(B)  (reduced 
utilization  plans)  of  the  Act.  On  May  4, 
1994,  EPA  and  other  parties  signed  a 
settlement  agreement  addressing 
substitution  and  reduced  utilization 
issues. 

After  reviewing  the  record,  EPA 
concludes  that  the  January  11. 1993 
rules  can  be  read  to  give  utilities  an 
ability  to  use  substitution  and  reduced 
utilization  plans  to  create  excess,  new 
allowances.  These  allowances  will 
authorize  sulfur  dioxide  emissions  in 
excess  of  total  emissions  without  the 
plans  and  will  result  from  emission 
reductions  made,  or  required  by  federal 
or  State  law  adopted,  before  enactment 
of  title  IV.  This  creation  of  allowances 
is  contrary  to  the  purposes  of  sections 
404(b)  and  (c)  and  408(c)(1)(B)  and  can 
compromise  achievement  of  tlie 
emissions  reductions  intended  under 
title  IV.  Consequently.  EPA  is  modifying 
sections  of  part  72  of  the  January  11, 
1993  regulations.  The  rule  revisions  will 
prevent  the  use  of  substitution  and 
reduced  utilization  plans  to  create 
excess,  new  allowances  and  are 
consistent  with  the  May  4, 1994 
settlement. 

EFFECTIVE  DATE:  December  22, 1994. 
ADDRESSES:  Docket  No.  A-93-40. 
containing  supporting  information  used 
to  develop  the  proposal,  copies  of  all 
comments  received,  and  responses  to 
comments,  is  available  for  public 
inspection  and  copying  fi-om  8:30  a.m. 
to  12:00  p.m.  and  1:00  p.m.  to  3:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays,  at  EPA's  Air  Docket  Section 
(LE-131).  Waterside  Mall,  room  1500. 
1st  floor,  401  M  Street,  SVV..  Washington 


DC  20460.  A  reasonable  fee  may  be 

charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dwight  C.  Alpem,  Attorney-advisor,  at 

(202)  233-9151.  Acid  Rain  Division 

(6204J).  U.S.  Environmental  Protection 

Agency.  401  M  St.,  SW..  Washington. 

DC  20460.  or  the  Acid  Rain  Hotline  at 

(202) 233-9620. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  the  preamble  to  the  final 

rule  are  as  follows: 

I.  Statutory  Purposes  of  the  Substitution  and 

Reduced  Utilization  Provisions 

II.  Need  to  Modify  the  January  11, 1993 

Regulations 

A.  The  January  11, 1993  Regulations  can  be 

Read  to  Give  Utilities  the  Ability  to  Bring 
Phase  II  Units  Into  Phase  I  and  Create 
Excess,  new  Allowances 

B.  Under  the  January  11. 1993  Regulations, 

Entry  of  Phase  II  Units  Into  Phase  I  can 
Significantly  Compromise  the  Emissions 
Reduction  Goals  of  Title  IV 

III.  Modifications  of  the  January  11, 1993 

Regulations 

A.  Substitution  Plans 

1.  Limiting  the  Allowances  Allocated  to  Each 

Substitution  Unit 

a.  1989  or  1990  SOj  Emissions  Rate 

b.  Most  Stringent  Federal  or  State  SO2 

Emissions  Limitation 

c.  Baseline 

2.  Limiting  the  Number  of  Substitution  Units 

3.  Requirement  That  the  Substitution  Unit  be 

Under  Control  of  the  Table  A  Unit's 
Owner  or  Operator 

4.  Other  Changes 

B.  Reduced  Utilization  Plans 

1.  Limiting  the  Category  of  Units  That  can 

Qualify  as  Compensating  Units 

2.  End-of-Year  Review  of  the  Need  for 

Compensating  Units 

3.  Reporting  and  Allowance  Surrender 
rv.  Applicability  of  Rule  Revisions  to 

Existing  Permit  Applications 
V.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

L  Statutory  Purposes  of  the  Substitution 
and  Reduced  Utilization  Provisions 

The  provisions  in  sections  404(b)  and 
(c)  and  408(c)(1)(B)  of  the  Act 
concerning  substitution  and  reduced 
utilization  plans  have  specific  statutory 
purposes  related  to  the  achievement  of 
the  sulfur  dioxide  emissions  reduction 
goals  of  title  IV.  The  Agency  maintains 
that  Congress  did  not  intend  that  these 
provisions  provide  utilities  an  ability  to 
create  excess,  new  allowances  by 
bringing  Phase  II  units  into  Phase  I. 
Because  the  January  11. 1993 
regulations  implementing  these 
provisions  can  be  read  to  allow  the 
creation  of  excess,  new  allowances  in 
Phase  I,  the  Agency  is  revising  today  the 
regulations  to  ensure  that  this  does  not 


occur.  See  58  FR  60951  (defining 
"excess,  new  allowances"). 

As  discussed  in  the  preamble  of  the 
November  18, 1993  proposal  (58  FR 
60950-60951).  Congress  established 
substitution  plans  as  a  compliance 
option  to  increase  imits'  compliance 
flexibility  and  reduce  their  overall  costs 
of  compliance  in  Phase  I  while  still 
achieving  the  emissions  reductions 
intended  by  Congress  under  title  IV.  A 
substitution  plan  allows  the  owner  or 
operator  of  a  unit  listed  in  Table  A  of 
section  404  to  reassign  the  unit's 
emissions  reduction  obligations  to  a 
designated  non-Table  A  unit  under  the 
owner's  or  operator's  control.  Upon 
approval  of  the  reassignment,  the  non- 
Table  A  unit  becomes  subject  to  all 
requirements  for  Phase  I  units  with 
regard  to  sulfur  dioxide  and  is  allocated 
allowances.  Emissions  reductions  by  the 
non-Table  A  unit  may  therefore  free  up 
allowances,  which  may  be  used  by  the 
Table  A  unit  (or  any  other  unit)  in  lieu 
of  making  emissions  reductions. 

Section  404(b)(5)  of  the  Act  expressly 
states  that,  with  a  substitution  plan,  the 
intended  emissions  reductions  must 
still  be  achieved.  That  section  requires 
that,  in  approving  a  substitution  plan, 
the  Administrator  ensure  that  the 
substitution  results  in  total  emissions 
reductions  at  least  equal  to  the  total 
reductions  that  otherwise  "would  have 
been  achieved"  by  these  Table  A  and 
non-Table  A  units  "without  such 
substitution."  42  U.S.C.  7651c(b)(5). 
EPA  concludes  that  the  substitution 
provision  is  intended  to  provide  an 
alternative  means  of  achieving  Phase  I 
reductions,  not  a  mechanism  for 
avoiding  such  emission  «ductions. 

The  provision  for  reduced  utilization 
plans  has  a  statutory  purpose  that  is  also 
aimed  at  ensuring  realization  of 
emission  reductions.  As  explained  in 
the  November  18. 1993  preamble  (58  FR 
60951),  Congress  recognized  that  the 
potential  for  circumvention  of  emission 
limitation  requirements  exists  because 
in  Phase  I  only  a  minority  of  all  utility 
units  are  subject  to  such  requirements. 
A  Phase  I  unit  could  simply  reduce  its 
utilization  by  shifting  its  generation, 
and  the  emissions  that  would  otherwise 
result,  to  a  unit  that  was  not  required  to 
use  allowances  to  cover  its  emissions. 
Allowances  allocated  to  the  Phase  I  unit 
would  be  freed  up  for  use  without 
achievement,  at  either  unit,  of  the 
intended  emissions  reductions. 

In  section  408(c)(1)(B),  Congress 
adopted  a  solution  to  this  problem. 
Owners  and  operators  of  any  Phase  I 
unit  that,  for  compliance  purposes, 
propose  reducing  utilization  of  the  unit 
below  1985-87  utilization  (i.e..  its 
baseline)  in  order  to  comply  with  title 
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IV  are  required  to  submit  a  reduced 
utilization  plan.  In  such  a  plan,  the 
owners  and  operators  must  designate 
the  units  that  will  provide  generation  to 
compensate  for  the  reduced  utilization 
of  the  Phase  I  unit  or  must  account  for 
the  reduced  utilization  through  energy 
conservation  or  improved  unit 
efficiency.  42  U.S.C.  7651(c)(1)(B).  Each 
compensating  unit  in  an  approved  plan 
becomes  subject  to  Phase  I  sulfur 
dioxide  emissions  Umitations  and  is 
ellccated  allowances  equal  to  that  unit's 
biiseline  times  the  lesser  of  the  1985 
actual  or  allowable  emissions  rate  for 
the  uir!    •  hd  compensating  unit  will 
thereto!  e  nave  to  use  allowances  to 
account  for  its  emissions,  including  any 
increased  emissions  resulting  from 
compensating  generation  that  it 
provides  for  the  Phase  I  unit. 

The  Administrator  approves  or 
disapproves  each  plan  (and 
compensating  units  proposed  therein) 
after  determining  whether  the  plan 
meets  the  requirements  of  title  IV, 
including  achievement  of  the  intended 
emissions  reductions  under  the  Acid 
Rain  Program.  42  U.S.C.  7651g(c)(2);  see 
nlso  58  FR  60951.  Thus,  like  the 
provisions  for  substitution  plans,  the 
provisions  for  designating  compensating 
units  in  reduced  utilization  plans  are 
intended  to  allow  compliance  flexibility 
bill  also  to  protect  the  emission 
reduction  goals  of  title  IV  by  requiring 
that  plans  not  result  in  more  emissions 
than  would  occur  without  the  plans.  In 
fact,  if  the  reduced  utilization  plan 
provisions  were  interpreted  to  allow  the 
creation  of  excess,  new  allowances, 
utilities  could  simply  use  such  plans  to 
circumvent  the  limitation  on  the 
creation  of  allowances  imder 
substitution  plans  by  bringing  the  same 
Phase  II  units  into  Phase  I  as 
compensating  units  rather  than 
suhstitution  units.' 


>  This  conclusion  is  not  contradicted  by  the 
legislative  history,  cited  by  some  conunenters. 
discu.<;sing  the  compliance  flexibility  and  potential 
coft  savings  resulting  from  use  of  the  allowance 
mirkel.  See.  e.g.,  Senate  Rep.  No.  101-226  at  316. 
Sixii  generic  discussion  of  the  ability  of  units  to 
over-  or  under-  control  emissions  and  to  trade 
allowanLes  does  not  address  the  specific  issue  of 
the  entry  of  Phase  II  units  into  Phase  I.  Although, 
under  the  Partial  Settlement  in  Envimnmental 
Defense  Fund  v.  CamI  M.  Browner.  No.  93-1 203 
and  Alabama  Power  Co.  v.  U.S.  BPA.  No.  93-161 1 
(D,C.  Cir.  1993)  (signed  May  4  and  20.  1993),  many 
comments  on  the  November  18, 1993  proposal  were 
withdrawn,  the  Agency  is  responding — here  or  in 
d  response-to-comment  document — to  the  substance 
of  all  comments  that  were  originally  submitted. 
(This  settlement  is  hereafter  referred  to  as  "the  May 
4. 1994  settlement") 


II.  Need  to  Modify  the  January  11, 1993 
Regulations 

A.  The  January  11,  1993  Regulations 
can  be  Read  to  Give  Utilities  the  Ability 
to  Bring  Phase  U  Units  Into  Phase  I  and 
Create  Excess,  New  Allowances 

On  January  11. 1993,  EPA 
promulgated  regulations  that 
implemented  the  major  provisions  of 
title  IV,  including  the  substitution  and 
reduced  utilization  provisions.  As 
discussed  in  the  November  18, 1993 
preamble  (58  FR  60951-60953),  these 
provisions  can  be  read  to  provide 
utilities  two  alternative  methods  of 
bringing  into  Phase' I,  with  few 
limitations,  selected  Phase  il  units  and 
creating  excess,  new  allowances.  The 
Agency  concludes  that  both  provisions 
must  be  revised  in  order  to  eliminate 
this  problem. 

Under  §72.41  of  the  January  11,1993 
regulations,  the  designated ' 
representative  for  a  unit  on  Table  A  may 
include  in  the  Phase  I  permit 
application  a  substitution  plan 
designating,  as  substitution  units,  one  or 
more  existing  units  that  are  Phase  II 
units  and  so  not  on  Table  A.  40  CFR 
72.41(b)  (1993).  There  is  no  express 
requirement  that  the  substitution  unit 
make  reductions  beyond  those  that  it 
would  have  made  wdthout  the  plan  or 
actually  provide  allowances  for  the 
Table  A  unit  and  no  express  limit  on  the 
number  of  substitution  units  that  a 
Table  A  unit  may  designate.  Further,  for 
the  most  part,  the  decision  whether  to 
designate  a  particular  Phase  II  unit  as  a 
substitution  unit  is  at  the  discretion  of 
the  utility.  See  58  FR  60952. 

Section  72.43  of  the  January  11,  1993 
regulations  requires,  under  certain 
circumstances,  that  the  designated 
representative  for  a  Phase  1  unit  submit 
a  reduced  utihzation  plan  designating  a 
compensating  unit.  Such  a  plan  must  be 
submitted  if  the  owners  and  operators  of 
the  unit  plan  to  reduce  utilization  of  the 
unit  below  its  baseline  for  purposes  of 
complying  with  Phase  I  emissions 
limitations  and  to  accomplish  this  by 
shifting  generation  to  a  non-Phase  I  unit. 
40  CFR  72.43(b)  (1993).  Because  of 
concern  that  utilities  would  be  unable  to 
designate  compensating  imits  and 
therefore  might  engage  in  uneconomic 
dispatching  to  avoid  reduced  utilization 
requiring  such  designations,  the 
regulation  establishes  broad  exceptions 
to  the  requirement  to  submit  a  plan.  40 
CFR  72.43(e)  (1993);  see  also  58  FR 
60958-60959.  There  is  no  express 
requirement  that  the  Phase  1  unit 
actually  have  any  reduced  utilization  or 
the  compensating  unit  actually  provide 
any  compensating  generation  to  the 
Phase  I  unit.  There  is  also  no  express 


limit  on  the  number  of  compensating 
units  that  a  Phase  I  unit  may  designate 
and  no  express  bar  on  a  compensating 
unit  itself  designating  a  compensating 
unit.  Further,  as  with  substitution  units, 
a  utility's  decision  to  designate  a 
compensating  unit  is  largely 
discretionary.  See  58  FR  60952. 

Because  utilities  generally  have  broad 
discretion  and  flexibility  in  designating 
substitution  and  compensating  units, 
such  units  will  likely  be  designated  only 
if  early  entry  into  Phase  I  is  beneficial, 
e.g.,  where  early  entry  creates  new 
allowances  because  the  units  have  lower 
actual  emissions  in  Phase  I  than  the 
allowances  they  will  receive  as 
substitution  or  compensatice  units.  See 
58  FR  60953  and  n.  2.  Before  the 
enactment  of  title  IV.  some  Phase  II 
units  had  reduced  emissions  rates  for 
economic  or  other  reasons  and  seme 
States  had  already  adopted  laws 
requiring  their  utiUties  to  reduce 
emissions  rates  prior  to  Phase  II.  Such 
reductions  occurred,  or  will  occur,  for 
reasons  independent  of  the  substitution 
and  reduced  utilization  provisions. 
Under  the  January  11.  1993  regulations, 
for  each  Phase  I  year  that  a  substitution 
or  reduced  utilization  plan  is  in  effect, 
each  substitution  or  compensating  unit 
under  the  plan  is  allocated  a  number  of 
allowances  equal  to  the  unit's  baseline 
times  the  lesser  of  the  1985  actual  or 
aHowable  emissions  rate  for  the  unit.  40 
CFR  72.41(c)(3)  ahd  (d)  and 
72.43(c)(4)(ii)  and  (d)  (1993). 
Consequently,  some  Phase  II  units  may 
enter  Phase  I  as  substitution  or 
compensating  units  and  convert 
emission  rate  reductions  into  excess, 
new  allowances:  i.e.,  allowances  that 
would  not  otherwise  be  available  and 
that  reflect  emission  rate  reductions  that 
would  occur  even  without  plans 
allowing  early  entry  into  Phase  I. 

The  excess,  new  allowances  may 
become  available  to  affected  units  in 
Phase  I  and/or  in  Phase  II  and  enable 
such  units  to  avoid  making  emissions 
reductions  that  title  IV  would  otherwise 
require  them  to  make.  These  allowances 
may  thereby  diminish  the  emissions 
reductions  that  Congress  intended  to  be 
achieved  by  virtue  of  title  IV.  In  sum,  as 
explained  in  the  November  18, 1993 
preamble,  the  January  11, 1993 
regulations  transform  the  statutory 
substitution  and  reduced  utilization 
provisions  from  provisions  for 
facilitating  and  protecting  anticipated 
emissions  reductions  under  title  IV  into 
potential  means  of  creating  excess,  new 
allowances  that  can  be  used  to  avoid 
such  reductions.  (58  FR  60953.) 

Because  the  regulations  provide 
alternative  means  (through  substitution 
plans  or  reduced  utilization  plans)  of 
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creating  excess,  new  allowances,  the 
regulations  are  contrary  to 
Congressional  intent  and  sections  404(b) 
and  (c)  and  408(c)(1)(B)  of  the  Act  and 
therefore  must  be  modified  to  eliminate 
both  alternatives. 

B.  Under  the  fanuary  11. 1993 
Regulations,  Entry  of  Phase  II  Units  Into 
Phase  I  can  Significantly  Compromise 
the  Emissions  Reduction  Goals  of  Title 
IV 

The  potential  number  of  excess,  new 
allowances  created  by  substitution  and 
compensating  units  under  the  January 
11, 1993  regulations  may  be  sufficient  to 
compromise  significantly  the 
achievement  of  the  emissions 
reductions  intended  by  Congress  under 
title  rV.  The  Agency  estimates  that  entry 
into  Phase  I  of  Phase  11  units  that  will 
benefit  from  becoming  substitution  or 
compensating  imits  and  that  reduced 
emissions  rates  between  1985  and  1991 
for  economic  or  other  reasons  or  were 
required  by  federal  or  State  law  as  of 
November  15,  1990  to  reduce  emissions 
rates  between  1985  and  1995  will  create 
about  200,000  allowances  per  year  in 
Phase  I  in  excess  of  emissions  without 
such  entry. 2  See  58  FR  60953  and  n.  4; 
and  Calculation  of  Potential  Impacts  of 
Phase  I  Substitution  Units,  ICF  Inc.  at  5 
(July  7, 1993).  Thus,  the  current 
substitution  and  reduced  utilization 
provisions  wil^potentially  result  in  the* 
creation  of  excess,  new  allowances 
authorizing  additional  emissions  of 
1,000,000  tons  of  sulfur  dioxide  in  all  of 
Phase!. 

Congress  expected  the  emission 
limitations  in  title  IV  to  result  in  annual 
SO2  emissions  reductions  of  2.8  to  4.4 
million  tons  in  Phase  I.  Senate  Rep.  No. 


'This  is  a  conservative  estimate  or  the  potential 
for  creation  of  excess,  new  allowances.  Assuming 
that  all  250  designated  substitution  and 
compensating  units  in  existing  permit  applications 
are  activated  as  substitution  units  for  all  of  Phase 
I.  about  385,(XX)  excess,  new  allowances  will  be 
created  per  year  under  the  January  11. 1993 
regulations.  Assuming  all  existing  Phase  II  units 
(about  2.000  units)  will  become  substitution  units 
for  all  of  Phase  I,  almost  i  ,000.000  excess,  new 
allowances  will  be  created  per  year  in  Phase  I  under 
the  January  11. 1993  regulations.  See  Estimates  of 
Allowances  Impact  of  Proposed  Permits  Rule 
Revisions  and  Alternative  Regulatory  Scenarios  at 
3.  8,  and  52  (Oct.  20,  1993)  (comparing  "touls"  for 
allowance  allocations  under  "existing"  rule  and 
"proposed"  rule).  The  Agency's  200,000-allowance 
estimate  reflects  the  assumption  that  only  those 
units  (about  200  to  300  uniu)  with  projected  1995 
emissions  lower  than  their  1965  level  will  be  likely 
to  become  substitution  units  under  the  current 
regulations.  See  Calculation  of  Potential  Impacts  of 
Phase  I  Substitution  Uniu  at  B-4  ("total"  of  units 
with  "SO,  decrease"  under  "CAT?")  (July  7. 1993). 
That  estimate  also  assumes  that  some  allowances 
that  will  be  created  will  resuh  from  reduced 
utilization  and  will  be  subiect  to  surrender  to  EPA 
under  SS  72.91  and  72.92  of  the  regulations.  Id  at 
7  and  9.  > 


101-228  at  327;  Cong.  Rec.  S16980  (Oct. 
27, 1990).3  EPA  estimates  that  the 
expected  reductions  by  Phase  I  units 
alone  during  Phase  I  are  about  2.4 
miUion  tons  in  1995  and  1996  and  about 
3.5  million  tons  in  1997, 1998.  and 
1999.  Memorandum  from  T.  Larry 
Montgomery  to  Brian  J.  McLean  (Oct. 
15, 1993).  As  discussed  above,  the 
statutory  language  and  legislative 
history  demonstrate  that  Congress  did 
not  intend  these  reductions  to  be  eroded 
by  substitution  or  reduced  utilization 
plans.  Yet,  under  the  current 
regulations,  Phase  I  imits  can  avoid 
some  of  these  reductions  by  offsetting 
their  emissions  in  Phase  I  with  excess, 
new  allowances  resulting  from  such 
plans.  The  use  of  200.000  excess,  new 
allowances  per  year  in  Phase  I  will 
negate  a  significant  portion  (i.e..  6  to  8 
percent)  of  estimated,  expected 
reductions  for  Phase  I  units. 

Alternatively,  banking  these  new 
allowances  for  use  in  Phase  II  will 
diminish  the  intended  emissions 
reduction  impact  of  the  8.95  million  ton 
cap  established  by  Congress  for  Phase  II. 
See  58  FR  60954-60955  (explaining  the 
importance  of  the  Phase  U  cap).  The 
carryover  and  use  of  the  excess,  new 
allowances  created  by  early  entry  of 
Phase  II  units  into  Phase  I  can, result  in 
emissions  exceeding  the  cap  for  each  of 
the  first  five  years  of  Phase  II  by  as 
much  as  200,000  tons. 

The  magnitude  of  potential  erosion  of 
expected  emissions  reductions  supports 
the  Agency's  conclusion,  based  on 
statutory  language  and  legislative 
history,  that  Congress  did  not  intend  to 
allow  substitution  or  compensating 
units  to  create  allowances  for  pre-Phase 
II  emissions  reductions  that  would  have 
been  achieved  in  the  absence  of    ' 
substitution  and  reduced  utilization 
plans.*  The  Agency's  conclusion  is  also 


'  Because,  as  discussed  above.  Congress  did  not 
intend  the  substitution  and  compensating  unit 
provisions  to  create  excess,  new  allowances, 
commenters  erred  in  claiming  that  such  allowances 
account  for  the  2.8  to  4.4  million  too  range  for 
estimated  Phase  I  reductions  in  SO,.  Rather,  the 
range  reflected,  inter  alia,  uncertainty  over  what 
emissions  decreases  or  increases  would  occur  at 
Phase  n  units  that  would  not  be  subject  to 
emissions  limitations  until  Phase  II.  Because  of  the 
lack  of  emissions  limitatiof)s  on  such  units  in  Phase 
I.  the  Phase  I  emissions  of  these  units  and  the 
impact  on  total  Phase  I  reductions  could  only  be 
projected. 

'Thus,  contrary  to  the  assertion  of  some 
commenters.  the  Agency's  modification  of  the 
current  regulations  is  not  based  on  circular 
reasoning.  The  statutory  language  and  legislative 
history  demonstrate  that  Congress  did  not  intend 
for  substitution  or  reduced  utilization  plans  to 
result  in  fewer  reductions  than  without  the  plans. 
The  analysis  that  such  plans  under  the  January  1 1, 
1993  regulations  can  result  in  about  200,000  excess, 
new  allowances  per  year  in  Phase  1  shows  the 
potential  magnitude  of  the  problem  and  supports 


supported  by  Congress'  approach  in 
sections  404(e),  405,  and  410  of  the  Act. 
As  discussed  in  the  November  18, 1993 
preamble  (58  FR  60954),  the  fact  that  in 
those  sections  Congress  carefully 
limited  the  ability  of  Phase  II  units  to 
obtain  additional  allowances  for  pre- 
Phase  II  reductions  strongly  suggests 
that  sections  404(b)  and  (c)  and 
408(c)(l(B)  should  not  be  interpreted  to 
allow  allowance  allocations  for  all  such 
reductions. 

III.  Modifications  of  the  January  11, 
1993  Regulations 

A.  Substitution  Plans 

The  Agency  is  modifying  the  January 
11, 1993  regulations  concerning 
substitution  plans  by  limiting  the 
allowances  allocated  to  a  substitution 
unit  to  the  baseline  times  the  lesser  of: 
the  1985  actual  SO2  emissions  rate;  the 
1985  allowable  SO2  emissions  rate;  the 
greater  of  1989  or  1990  actual  SO2 
emissions  rate;  or  the  most  stringent 
federal  or  State  allowable  SO2  emissions 
rate  for  Phase  I  as  of  November  15, 1990, 
the  date  of  enactment  of  title  IV  of  the 
Act.  In  addition,  the  final  regulations 
eliminate  the  language  in  the  January 
11, 1993  regulations  providing  that  a 
Phase  II  unit  that  lacks  any  common 
owner  or  operator  but  has  a  common 
designated  representative  with  a  Phase 
I  unit  can,  without  anything  more,  be 
designated  as  a  substitution  unit. 

1.  Limiting  the  Allowances  Allocated  to 
Each  Substitution  Unit 

The  final  rule  limits  the  number  of 
allowances  allocated  to  each 
substitution  unit  by  calculating  the 
allocation  using  the  lesser  of  the  unit's 
1985  SO2  emissions  rate  or  an  SO2 
emissions  rate  that  is  reasonably 
representative  of  what  would  have  been 
achieved  without  the  substitution  plan. 
Specifically,  a  substitution  unit  will  be 
allocated  allowances  equal  to  baseline 
times  the  lesser  of:  the  unit's  1985 
actual  SO2  emissions  rate;  the  unit's 
1985  allowable  SO2  emissions  rate;  the 
greater  of  the  unit's  1989  or  1990  actual 
SO2  emissions  rate;  or  the  most  stringent 
federal  or  State  allowable  SO2  emissions 
rate  as  of  November  15. 1990  applicable 
to  the  unit  in  1995-99.  The  January  11. 
1993  regulations  consider  only  the 
unit's  1985  actual  or  allowable  SO2 
emissions  rate. 

As  discussed  above,  section  404(b)(5) 
requires  that  the  substitution  plan 
include  a  demonstration  that  the 
"reassigned  tonnage  limits  [under  the 
plan)  will,  in  total,  achieve  the  same  or 
greater  emissions  reduction  than  would 


today's  modification  of  the  regulations  to  ensure 
consistency  with  the  statute. 


have  been  achieved  by  the  original 
affected  unit  and  the  substitute  unit  or 
units  without  such  substitution."  42 
U.S.C.  7651c(b)(5).  The  Agency 
interprets  this  provision  to  require  that 
the  plan  achieve  total  reductions  equal 
to  or  greater  than  both  (i)  the  Table  A 
unit's  reduction  obligation  in  Phase  I 
and  (ii)  the  reductions  that  the 
substitution  unit  would  have  made  if  it 
had  not  entered  Phase  I.  including 
reductions  made,  or  mandated  by 
federal  or  State  law  adopted,  prior  to  the 
passage  of  title  IV. 

The  preamble  of  the  January  11. 1993 
regulations  sets  forth  a  different 
interpretation  of  section  404(b)(5)  that 
the  Agency  concludes  is  erroneous.  As 
EPA  explained  in  the  November  18. 
1993  preamble  (58  FR  60954-60955): 

In  the  January  11. 1993  preamble,  the 
Agency  stated  that  any  reductions  in 
emissions  rate  that  have  been,  or  will 
be,  made  at  the  substitution  unit  after 
1985  without  the  substitution  plan  (e.g.. 
reductions  for  economic  reasons  or 
required  by  fiederal  or  State  law)  "will 
not  have  resulted  from  title  IV"  and  so 
should  "not  be  coimted  as  reductions 
that  would  have  occurred  without  the 
plan."  58  FR  3601  (emphasis  added). 
The  difficulty  with  this  interpretation  is 
that  it  appears  to  read  out  of  section 
404(b)(5)  the  requirement  to  ensure  that 
a  substitution  plan  does  not  negate 
reductions  "that  would  have  b^n 
achieved  by  *  *  *  the  substitute  unit 
*  •   *  without  such  substitution."  42 
U.S.C.  7651c(b)(5).  In  the  absence  of  the 
plan,  the  substitution  unit  would  not  be 
subject  to  title  IV  until  Phase  n.  If  only 
reductions  required  by  title  IV  were 
considered  under  section  404(b)(5),  the 
amount  of  reductions  that  would  have 
been  achieved  by  the  substitution  unit 
without  the  plan  (i.e..  the  reductions  in 
Phase  I)  would  always  be  zero  *  *  *. 
The  reference  to  such  reductions  would 
therefore  be  meaningless.  In  interpreting 
the  Act,  it  should  not  be  presumed  that 
Congress  adopted  meaningless  language. 

Some  commenters  on  the  November 
18. 1993  proposal  suggested  a  third 
interpretation  of  section  404(b)(5).  They 
claimed  that  the  provision  addresses 
only  situations  where,  as  part  of  the 
substitution  plan,  allowances  that 
would  be  allocated  to  the  substitution 
unit  are  instead  allocated  by  EPA  to  the 
Table  A  unit.  Specifically,  the 
commenters  alleged  that  the  terms 
"reassigned  tonnage  Hmits"  and  "such 
substitution"  in  section  404(b)(5)  are 
synonymous  and  refer  only  to  the 
"allocation  ef  a  number  of  allowances  to 
the  Table  A  unit  in  addition  to  those 
that  the  Table  A  unit  would  otherwise 
receive."  Comments  of  UARG  at  33  n. 
54  and  34.  Accordingly,  it  is  argued  that 


section  404(b)(5)  requires  only  that  the 
number  of  additional  allowances  that 
are  allocated  under  the  plan  to  the  Table 
A  unit  cannot  be  greater  than  the 
number  of  allowances  that  are 
subtracted  from  the  allocation  that  the 
substitution  unit  would  otherwise 
receive  under  the  plan. 

The  Agency  rejects  this  interpretation, 
which  is  inconsistent  with  the 
substitution  plans  that  the  commenters 
themselves  have  submitted  to  the 
Agency  and  which  would  reduce 
section  404(b)(5)  to  a  triviality.  As  the 
commenters  noted,  section  404(b) 
describes  a  substitution  plan  as  "a 
proposal  to  reassign,  in  whole  or  in  part, 
the  affected  [Table  A]  unit's  sulfur 
dioxide  reduction  requirements  to  any 
other  unit(s)"  under  the  control  of  the 
owner  or  operator  of  the  Table  A  unit. 
42  U.S.C.  7651c(b)  and  Comments  of 
UARG  at  33.  According  to  the 
commenters,  such  reassignment  occurs 
only  where  allowances  otherwise 
allocated  to  a  substitution  unit  are 
instead  allocated  to  the  Table  A  unit.  Id. 
at  34  and  40-1.  This  is  allegedly  the 
only  circumstance  to  which  section 
404(b)(5)  would  apply. 

If  the  commenters'  interpretation  were 
correct,  then  only  those  plans  that 
actually  provide  for  such  an  additional 
allocation  of  allowances  to  the  Table  A 
unit  would  be  substitution  plans,  as 
defined  by  section  404(b).  However, 
although  §  72.41(c)(4)(ii)  of  the  January 
11. 1993  regulations  provides  the  option 
to  redistribute  allowance  allocations  in 
this  way.  such  redistribution  is  not 
required  by  §  72.41.  Moreover,  EPA  has 
not  received  a  single  substitution  plan 
for  any  units  that  includes  such  a 
redistribution  of  allowance  allocations. 
See  58  FR  32667-32670  (June  11, 1993); 
58  FR  34582  (June  25, 1993);  58  FR 
38373-38375  (July  16. 1993);  58  FR 
39543-39544  (July  23. 1993);  58  FR 
40812--I0813  (July  30. 1993);  58  FR 
42065-42069  (Aug.  6. 1993);  and  58  FR 
43110  (Aug.  13.  1993)  (summarizing  the 
allowance  allocations  under  the 
proposed  plans,  none  of  which  included 
any  redistribution  of  allowances  from  a 
substitution  unit  to  a  Table  A  unit). 
Under  the  commenters'  approach,  none 
of  the  substitution  plans  submitted  to 
date  are  "proposals  to  reassign  •  *  * 
reduction  requirements"  under  section 
404(b).  Further,  the  commenters' 
interpretation  of  section  404(b)(5)  would 
reduce  that  provision  to  a  trivial 
requirement  that  EPA  cannot  give  more 
additional  allowances  to  the  Table  A 
unit  than  it  takes  from  the  substitution 
unit.' 


When  section  4D4(b)(5)  is  properly 
interpreted,  these  problems  evaporate. 
The  term  "reassigned  tonnage  limits" 
refers  to  the  total  allowance  allocations 
made,  in  every  substitution  plan,  to  the 
Table  A  and  substitution  units  under 
the  plan  and  not  simply  to  redistributed 
allowances.  Thus,  section  404(b)(5) 
requires  that  each  substitution  plan 
must  result  in  "the  same  or  greater" 
reductions  of  sulfur  dioxide  emissions 
as  would  have  been  made  by  the  Table 
A  and  substitution  units  without  a 
substitution  plan."  42  U.S.C 
7651c(b)(5). 

The  Agency  concludes  that  section 
404(b)(5)  must  be  interpreted  to  take 
into  account,  and  avoid  allocating 
allowances  to  the  substitution  unit  for, 
reductions  that  would  otherwise  have 
been  made  at  the  substitution  unit  since 
1985  in  the  absence  of  a  substitution 
plan.  The  Agency  maintains  that  there 
are  two  categories  of  reductions  that 
would  otherwise  have  been  made  and 
that  therefore  should  be  excluded  from 
the  allocation  of  allowances  to 
substitution  units:  (1)  emissions  rate 
reductions  that  were  made  voluntarily, 
for  economic  or  other  reasons,  by  a 
substitution  unit  after  1985  and  before 
enactment  of  title  IV;  and  (2)  emissions 
rate  reductions  by  a  substitution  unit 
between  1985  and  2000  that  were 
mandated  by  federal  or  State  law  as  of 
the  enactment  of  title  IV. 

a.  1989  or  1990  SCh  emissions  rate. 
With  regard  to  the  first  category  of 
emissions  reductions,  EPA  is  modifying 
the  January  11.  1993  regulations  to 
provide  that  substitution  units  will  not 
be  allocated  allowances  for  voluntary 
emissions  rate  reductions  made  before 
enactment  of  title  IV:  i.e..  reductions 
before  title  IV's  enactment  that  were  not 
mandated  by  federal  or  State  law  and 
that  were  made  for  economic  or  other 
reasons.  To  the  extent  a  unit's  emissions 
rate  reductions  are  caused  by  economic 
or  other  factors  that  would  have  existed 
in  Phase  I  even  if  the  unit  did  not 
become  a  substitution  unit,  such 
reductions  would  have  occurred 
without  a  substitution  plan  and 
therefore  must  be  taken  into  account 
under  section  404(b)(5)  and  excluded 


'  Apparently,  EPA  could,  under  the  commenters' 
interpretation,  allocate  fewer  additional  allowances 


to  the  Tabie  A  unit  than  are  subtracted  htmi  the 
substitution  unit's  allowance  allocation. 

•The  commenters  relied  on  Senate  Report  No. 
101-228  (at  307  and  a  floor  sutement  by  Senator ' 
Baucus  (136  Cong  Rec.  S16960  (daily  ed.  Oct.  27. 
1990)  to  support  the  claim  that  section  404rb)(5) 
requires  consideration  only  of  the  emi'  ions 
reductions  that  would  be  achieved  b>  .ne  Table  A    * 
unit,  and  rjot  those  by  the  substitution  unit,  in  the 
absence  of  the  plan.  Such  reliance  is  misplaced 
because  section  404(bH5)  explicitly  requires  that  the 
emissions  reductions  at  both  the  Table  A  and  the 
substitution  units  without  the  plan  be  considered. 
42  U.&C  7651c(bK5). 
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from  allowance  allocations.  In  theory, 
any  reductions  made  by  a  unit  between 
1985  and  1999  could  potentially  be  in 
response  to  such  factors  and,  if  so.  could 
be  considered  as  reductions  that  would 
have  occurred  without  the  substitution 
plan. 

The  Agency  maintains  that  there  must 
be  a  bright  line  drawn  to  determine 
whether  a  unit's  voluntary  reductions  in 
emissions  rate  would  occur  even  if  the 
unit  were  not  a  substitution  unit.  It 
would  be  difficult  to  make  accurate 
case-by-case  determinations,  concerning 
a  large  number  of  units,  as  to  whether 
the  owners  and  operator  of  a  particular 
unit  tonV  actions  after  1985  to  reduce  its 
ernissi  jas  rate  in  anticipation  of  the  unit 
becoming  a  substitution  unit.  Such 
determinations  would  require  analyzing 
economic  and  other  factors  that  may  be 
involved  (e.g.,  fuel  costs,  the  timing  for 
retrofitting  of  pollution  controls,  and  the 
regulatory  benefits  and  risks  of 
becoming  a  substitution  unit),  balancing 
tiie  factors  favoring  or  disfavoring  action 
to  reduce  the  emissions  rate,  and 
judging  what  the  owners  and  operator 
would  have  done  in  the  past  concerning 
the  unit's  emissions  in  the  absence  of 
substitution  plans.'  See  Comments  of 
Environment  Defense  Fund  and  the 
Natural  Resources  Defense  Council  at  16 
(submitted  Feb.  10, 1994).  Similar 
determinations  would  presumably  have 
to  be  made  for  each  approved 
substitution  unit,  and  allowance 
allocations  might  have  to  be  adjusted, 
each  time  the  owners  and  operators  of 
the  unit  take  actions  after  approval  of 
the  substitution  plan  that  reduce  the 
unit's  emissions  rate  in  Phase  I. 

The  Agency  concludes  that  the  best 
approach  to  developing  a  reasonable 
approximation  of  what  a  unit's 
emissions  rate  would  be  in  Phase  I  in 
the  absence  of  a  substitution  plan  is  to 
treat  all  voluntary  emissions  rate 
reductions  after  1985  and  through  1990 
(the  year  in  which  title  IV  of  the  Act  was 
passed)  as  reductions  that  would  have 
occurred  in  Phase  I  in  the  absence  of  a 
substitution  plan.  Prior  to  enactment  of 
the  Clean  Air  Act  Amendments  of  1990, 
utilities  had  no  reasonable  expectation 
that  emissions  reductions  would 
generate  nationally  tradable  allowances 
under  the  Act.  The  reductions  were  not 
made  in  response  to  the  availability  of 
allowances  under  substitution  plans. 
December  31, 1990  (rather  than 
November  15. 1990,  the  specific  date  of 
title  IV's  enactment)  is  used  as  the  cut- 


'Thys,  particularly  where  there  ar«  a  large 
number  of  units  involved,  the  Agency  does  not 
agree  with  those  commenters  that  claimed  that  a 
showing  that  post-1990  reductions  would  not  have 
occurred  in  the  absence  of  a  substitution  plan 
would  be  "easily"  evaluated.  Id. 


off  point  for  determining  what 
reductions  that  would  have  occurred 
without  the  plan  because  emissions  rate 
data  is  available  on  a  calendar  year 
basis.  Even  though  some  reductions 
after  1990  perhaps  would  have  occurred 
without  the  plan,  it  would  be  difficult 
to  sort  out,  for  a  large  number  of  units, 
the  impact  of  the  availabihty  of 
substitution  plans  for  the  period  after 
the  substitution  provision  was  enacted. 

Further,  reductions  reflected  in  a 
unit's  1989  or  1990  SO2  emissions  rale 
will  be  treated  as  representative  of 
reductions  that  would  continue  to  be 
made  up  through  1999.  In  the  November 
18, 1993  proposal,  the  Agenry  proposed 
to  use  tlie  1900  actual  SO^  ;  ;.iissions 
rate  as  the  measure  of  emissions 
reductions  made  before  passage  of  title 
IV.  The  1990  rate  was  proposed  because, 
as  the  emissions  rate  closest  to 
November  15, 1990,  it  is  more  likely  to 
reflect  all  the  reductions  made  prior  to 
passage  of  title  IV.  The  rate  for  an  earlier 
year  is  less  likely  to  reflect  all 
reductions  made  before  passage  of  title 
IV.  However,  several  commenters 
expressed  concern  that  a  unit's 
emissions  rate  for  a  single  year  (i.e.. 
1990)  migtit  be  unusually  low  and 
therefore  unrepresentative  of  its 
emissions  rate  prior  to  the  passage  of 
title  IV.  These  commenters  suggested 
that,  if  post-1985  emissions  rates  are 
used,  the  Agency  should  use  a  formula 
that  allows  consideration  of  actual 
emissions  rates  for  1988, 1989,  and 
1990.  See  Com.ments  of  Utility  Air 
Regulatory  Group  at  45  (submitted  Feb. 
10, 1994);  Comments  of  Northern  States 
Power  Company  at  6  (submitted  Feb.  10, 
1994).  Other  commenters  claimed  that 
the  1990  emission  rate  may  be  lower 
than  the  1985  emission  rate  because  of 
normal  variability  in  the  sulfur  content 
of  coal  or  in  scrubber  performance.  They 
suggested  a  case-by-case  determination 
of  whether  such  variability  accounts  for 
the  lower  1990  emissions  rate. 

Balancing  these  factors,  the  final  rule 
uses  the  greater  of  the  1989  or  1990 
actual  SO2  emissions  rate  to  reflect  pre- 
title  rv  emissions  rate  reductions.  A 
unit's  1989  or  1990  emissions  rate 
(which  are  the  most  recent,  actual  rates 
prior  to  the  enactment  of  title  IV)  will 
be  treated  as  representative  of  its 
emissions  rate  in  Phase  I  in  the  absence 
of  a  substitution  plan.  This  provides 
some  flexibility  to  avoid  using  a  single 
and  perhaps  unrepresentative  year.  All 
voluntary  emissions  rate  reductions 
made  after  1990  will  be  treated  as 
reductions  that  would  not  otherwise 
have  occurred. 

Several  commenters  opposed  the  use 
of  any  p>ost-1985  actual  emissions  rate 
in  limiting  allowance  allocations  to 


substitution  units.  Commenters  argued 
the  use  of  the  1990  actual  emissions  rate 
is  arbitrary.  Allegedly,  this  approach  is 
arbitrary  because  it  assumes  that 
emissions-reducing  actions  that  were 
taken  before  1991  for  economic  reasons 
will  not  necessarily  continue  to  be  taken 
after  passage  of  the  Clean  Air  Act 
Amendments  of  1990,  which  changed 
the  economics  of  such  actions. 
Commenters  stated  that  utilities  might 
redirect  low  sulfur  coal  from  the 
potential  substitution  unit  to  another 
unit  and  bum  higher  sulfur  coal  at  the 
former  unit.  They  also  suggested  that 
when  the  lower  sulfur  coal  contract 
expires,  the  utility  might  contract  for 
higher  sulfur  coal. 

There  are  several  problems  with  these 
commenters'  arguments.  A  reduction  in 
a  unit's  1989  or  1990  emissions  rate 
from  1985  could  be  the  result  of  several 
types  of  actions,  including  the  addition 
of  pollution  control  equipment  or  the 
use  of  low  sulfur  coal.  To  the  extent  that 
the  reduction  reflects  a  capital 
investment  in  pollution  control 
equipment,  it  is  reasonable  to  assume 
that  the  equipment  will  probably  remain 
in  place  and  continue  to  be  used.  Even 
where  the  reductions  were  achieved 
through  the  use  of  low  sulfur  coal',  the 
use  of  such  coal  or  switching  to  high 
sulfur  coal  requires,  in  many  cases, 
capital  investment  in  new  equipment. 
This  reduces  the  likelihood  that 
emissions  reductions  made  before 
enactment  of  title  IV  would  be  reversed 
after  passage  of  title  IV. 

Moreover,  in  section  404(b)(5), 
Congress  required  EPA  to  ensure  that 
the  reductions  achieved  under  each 
substitution  plan  be  "the  same  or  greater 
than"  the  reductions  that  would 
otherwise  be  achieved  without  the 
substitution  plan.  42  U.S.C.  7651c. 
Because  of  the  paramount  importance 
apparently  placed  on  the  goal  of 
achieving  intended  emissions 
reductions,  Congress  required  the 
Agency  to  adopt  an  approach  that 
would  ensure  no  fewer  reductions  with 
substitution  plans  than  without  such 
plans  but  that  could  result  in  more 
reductions  with  than  without  the  plans. 
In  light  of  this  statutory  requirement 
and  the  difficulty  of  determining  what 
reductions  would  have  been  made 
without  substitution  plans,  the  Agency 
concludes  that  the  1989  or  1990  actual 
emissions  rate  is  a  reasonable  proxy  for 
a  unit's  Phase  I  emissions  rate  without 
the  substitution  plan.  To  the  extent  that 
the  Agency's  approach  of  using  1989  or 
1990  emissions  rate  overstates  the 
reductions  that  would  be  achieved 
without  the  plan,  the  approach  errs  in 
a  direction  that  ensures  achievement  of 


the  paramount  statutory  objective  and  is 
consistent  with  section  404(b)(5). 

In  contrast,  commenters'  preferred 
alternative — using  only  1985  actual  or 
allowable  emissions  rates — would 
guarantee,  in  some  cases,  violation  of 
the  statutory  objective  of  no  fewer 
reductions  with,  than  without,  the  plan. 
One  particularly  graphic  example  of  that 
result  is  where  a  Phase  II  imit  is 
voluntarily  and  permanently  shutdown 
between  1985  and  1991  and  is  brought 
into  Phase  I  as  a  substitution  unit. 
Without  a  substitution  plan,  the  unit 
would  emit  no  sulfur  dioxide  and 
receive  no  allowances  in  Phase  I.  With 
the  plan,  the  unit  would  still  have  no 
emissions  but  would  be  allocated  a 
significant  number  of  new  allowances 
reflecting  its  1985  emissions  and  other 
units  could  use  the  newly  created 
allowances  to  authorize  emissions  that 
would  not  otherwise  have  been  allowed. 
See,  e.g..  58  FR  38375  (noticing  permit 
application  with  plan  designating,  as 
substitution  units,  Poston  units  1,  2,  and 
3,  which  were  permanently  shut  down 
in  1987).  The  Agency's  use  of  the  most 
recent  actual  emissions  rates  prior  to 
passage  of  title  IV  is  a  reasonable 
approach  to  achieving  the  purposes  of 
section  404(b)(5). 

Commenters  also  argued  that  the 
Agency's  approach  penalizes  those 
utilities  that  were  "environmentally 
*  *  •  progressive"  and  will  discourage 
voluntary  emissions  reductions  in  the 
future.  Comments  of  the  Class  of- '85 
Regulatory  Response  Group  at  8 
(submitted  Feb.  10, 1994).  However, 
each  utility  that  made  emissions 
reductions  at  Phase  II  units  after  1985 
and  before  the  date  (January  1,  2000) 
such  reductions  are  required  under  title 
IV  already  benefits  in  Phase  II  of  the 
Acid  Rain  Program,  during  which  the 
units  are  allocated  allowances  reflecting 
in  part  the  1985  emissions  rate.  See 
Comments  of  Northern  States  Power 
Company  at  3  (noting  that  allocations  to 
most  of  the  utility's  units  in  Phase  I  and 
Phase  n  exceed  1990  emissions  levels). 
The  issue  here  is  whether,  if  such  a 
utiUty  elects  to  bring  selected  Phase  II 
units  into  Phase  I,  the  utility  should 
receive  additional  benefit  (in  the  form  of 
extra  allowances  for  pre-title  IV 
reductions)  that  violates  section 
404(b)(5)  of  the  Act.  The  Agency 
believes  that  the  approach  in  the  final 
rule  is  a  reasonable  implementation  of 
section  404(b)(5). 

b.  Most  stringent  federal  or  State  SO2 
emissions  limitation.  In  addition  to 
limiting  a  substitution  unit's  allowance 
allocation  using  the  unit's  1989  or  1990 
SO2  emissions  rate,  EPA  is  also 
modifying  the  January  11, 1993 
regulations  to  provide  that  a 


substitution  unit  will  be  allocated 
allowances  based  on  an  emissions  rate 
that  does  not  exceed  the  most  stringent 
SO2  emissions  limitation  imposed  in 
Phase  I  by  federal  or  State  law,  as  of    - 
November  15, 1990.  By  definition, 
emissions  rate  reductions  that  were 
mandated  prior  to  title  IV's  enactment 
and  that  are  required  regardless  of 
whether  the  unit  is  a  substitution  unit 
are  reductions  that  would  have  occurred 
in  the  absence  of  the  plan. 

The  agency  recognizes  the  difficulty 
of  determining  whether  any  particular 
federal  or  State  emissions  reduction 
requirement  (whether  a  tightening  or  a 
loosening  of  emissions  limitations), 
adopted  after  title  IV's  enactment, 
would  have  been  adopted  in  the  absence 
of  substitution  plans  under  title  TV.» 
This  is  similar  to  the  problem  of 
determining  whether  voluntary 
emissions  rate  reductions  after  1990 
would  have  been  made  without  a 
substitution  plan,  except  that,  with 
regard  to  federal  or  State  emissions 
limitations,  poHtical  factors  favoring  or 
disfavoring  imposition  of  the  limitations 
would  have  to  be  weighed. 
Consequently,  the  Agency  maintains 
that  a  bright  fine,  based  on  title  IV's  date 
of  enactment,  should  be  estabhshed  and 
that  emissions  rate  reductions  that  were 
mandated  by  federal  or  State  law 
adopted  after  November  15, 1990  should 
not  be  treated  as  reductions  that  would 
otherwise  have  occurred.  As  explained 
in  the  preamble  of  the  November  18, 
1993  proposal  (58  FR  60956),  the  most 
stringent  allowable  rate  for  purposes  of 
substitution-unit  allowance  allocations 
will  be  the  most  stringent  rate  as  of 
November  15, 1990  after  conversion  to 
pounds  per  mmBtu  but  without  any 
annualization. 

Some  commenters  argued  that  the 
Agency  should  distinguish  between 
federal  emissions  limitations  and  State 
emissions  limitations  and  consider  only 
federal  limitations  in  allocating 
allowances  to  substitution  units.  They 
alleged  that  it  is  unfair  to  "penalize" 


'In  contrast.  State  emissions  limitations  adopted 
prior  to  passage  of  title  IV  do  not  raise  the  same 
question  about  whether  they  would  have  been 
adopted  in  the  absence  of  title  IV.  Such  emissions 
limitations,  ag.,  the  Massachusetts  acid  rain  law 
passed  in  1985.  were  in  fact  adopted  in  the  absence 
of  any  federal  acid  rain  program.  The  Massachusetts 
statute  included  a  provision  stating  that  the 
Massachusetts  legislature  intended  that  reductions 
made  under  that  statute  be  credited  to 
Massachusetts'  share  of  required  reductions  if  a 
federal  acid  rain  program  was  established  in  the 
future.  Massachusetts.  AcU  of  1985.  Chap.  590  §  9. 
Some  commenters  challenged,  as  contrary  to  the 
intent  of  the  Massachusetts  law.  the  use  of  the 
Massachusetts  emissions  limitations  to  limit 
allowance  allocations  under  title  IV.  However. 
Congressional  Lntant,  not  the  intent  of  the 
Massachusetts  legislature,  is  relevant  to  interpreting 
title  IV. 


Utilities  in  States  "tak(ing)  the  lead  in 
controlling  air  emissions'  and  that  title 
IV  references  federal,  but  not  State, 
emissions  limitations.  Comments  of 
Dairyland  Power  Cooperative  at  2 
(submitted  Jan.  26, 1994).  However, 
section  404(b)(5)  requires  that  emissions 
reductions  with  the  substitution  plan  be 
no  less  than  reductions  without  the  plan 
and  does  not  distinguish  between 
reductions  without  the  plan  that  are  due 
to  State  law  from  those  du-j  to  federal 
law.  Thus,  contrary  to  the  commenters, 
there  is  no  basis  for  considering  only 
federal,  and  ignoring  State,  emissions 
limitations  in  applying  section 
404(b)(5).  Further,  the  Agency  reiterates 
that: 

(Slince  reliance  on  substitution  plans  is 
optional  and  the  use  of  the  most  stringent 
allowable  rate  (in  conjunction  with  the  1985 
actual  or  allowable  rate  and  the  |1989  or] 
1990  actual  rsite)  to  allocate  allowances  under 
such  plans  is  necessary  to  meet  statutory 
emissions  reduction  goals,  it  is  difficult  to 
see  how  such  use  of  the  most  stringent 
allowable  rate  could  be  viewed  as  unfair  to 
utilities  located  in  States  that  mandated 
reductions.  This  approach  simply  prevents 
the  creation  of  excess,  new  allowances  and 
thereby  ensures  that  reductions  mandated  by 
such  States  are  not  used  to  increase 
emissions  elsewhere  above  the  levels  that 
title  IV  was  intended  to  achie\'e. 
58  FR  60956. 

Using  fedwal  or  State  emissions 
limitations  to  limit  a  particular 
substitution  unit's  allowance  allocation 
raises  certain  questions,  particularly 
where  some  emissions  limitations  are 
not  unit  specific.  For  example,  under 
some  State  laws  (e.g.,  the  acid  rain  laws 
for  Massachusetts  and  Wisconsin),  a 
utility  has  a  maximum  average 
emissions  rate  for  its  units  in  the  State. 
Under  other  State  laws  (e.g.,  for  New 
Hampshire  and  Minnesota),  a  utiUty  has 
a  total  tonnage  emissions  cap  for  all  its 
units  in  the  State.  Maximum  average 
emissions  rates  or  maximum  total 
tonnage  limits  allow  utilities  the 
flexibility  to  exceed  such  maximum 
rates  or  limits  at  individual  units  so 
long  as  the  maximimi  rates  or  limits  are 
met  on  a  utility-wide  basis.  Since 
individual  units  may*exceed  such 
maximiun  rates  or  Umits,  the  Agency 
concludes  that  it  should  not  treat  the 
maximimi  rates  or  limits  as  the  most 
stringent  limitation  for  each  individual 
unit.  However,  while  utility-wide 
limitations  provide  some  flexibility, 
such  limitations  impose  bounds  on  the 
emissions  of  individual  units,  albeit 
boimds  that  depend  on  the  emissions 
from  other  units  owned  or  operated  by 
the  same  utility.  There  is  no  basis  for 
ignoring  the  fact  that  a  tmit  may  have  to 
make  emissions  reductions  because  of  a 
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utility-wide  limitation,  just  as  it  may 
have  to  reduce  emissions  because  of  a 
unit-specific  limitation. 

Consequently,  the  final  revised  rule 
provides  that  the  Agency  will  develop  a 
method  for  using  both  the  unit-specific 
and  non-unit-specific  emissions 
limitations  to  limit  the  allocation  of 
allowances  to  a  substitution  unit.  This 
method  will  not  treat  non-unit-specific 
limitations  as  if  they  were  unit  specific 
and  will  not  allow  allocation  of 
allowances  for  reductions  that  were 
necessary  to  meet  non-unit-specific 
limitations.  Because  there  are  significant 
differences  among  State  laws  and  the 
manner  in  which  they  express  non-unit- 
spedfic  emissions  limitations,  the  final 
revised  rule  gives  the  Agency  the 
authority  to  develop  this  method  on  a 
case-by-case  basis  for  each  proposed 
substitution  unit.  This  approadi  will 
give  the  Agency  the  flexibility  to  take 
account  of  variations  among  States  and 
will  allow  interested  parties  an 
opportunity,  e.g.,  in  proceedings  on 
individual  permits,  to  comment  on  the 
method  that  the  Agency  proposes  to  use 
with  regard  to  a  particular  non-unit- 
specific  limitation. 

Several  commenters  made  specific 
recommendations  concerning  the 
method  that  EPA  should  use  to  apply 
the  unit-specific  limitations  under 
Wisconsin's  acid  rain  law.  Under  the 
Wisconsin  law,  each  major  utility  that 
generates  electricity  in  the  State  must 
achieve  an  annual  average  sulfur 
dioxide  emissions  rate  that  does  not 
exceed  1.2  lbs  per  mmBtu  starting  in 
1995  from  all  fossil  fuel-fired  boilers 
under  the  utihty's  ownership  or  control. 
A  Wisconsin  utiUty  that  meets  certain 
requirements  may  trade  emissions  with 
another  Wisconsin  utility.  One  utility 
accepts — and  adds  to  its  annual 
emissions— emissions  from  another 
utility,  which  subtracts  those  emissions 
from  its  annual  emissions  and  thereby 
reduces  its  annual  average  emissions 
rate  in  order  to  meet  the  utility-wide 
limit.  Some  commenters  suggested  that, 
in  initially  allocating  allowances  to 
substitution  units  in  Wisconsin,  EPA 
consider  only  those  Federal  and  State 
limitations  that  are  expressed  as  unit- 
specific  Hmitations  and  not  the  utility- 
wide  limits  under  Wisconsin's  acid  rain 
law.  These  commenters  supported  an 
end-of-year  review  in  which  each 
Wisconsin  utility  will  have  to 
demonstrate  whether,  if  the  allowances 
allocated  to  its  substitution  units  in 
Wisconsin  are  treated  as  emissions  by 
those  units,  the  utility  will  still  be  in 
compliance  for  that  year  with  1.2  lbs  per 
mmBtu  limit.  In  this  demonstration,  the 
utility  will  sum  the  actual  annual 
emissions  of  each  boiler  owned  or 


controlled  by  the  utility,  except  in  the 
case  of  a  substitution  unit  where  the 
allocated  allowances  will  be  used. 
Where  emissions  were  traded  for  the 
year,  traded  emissions  will  be 
subtracted  by  one  utility  from,  and 
added  by  another  utility  to,  the  sum  of 
emissions  and  allowances.  The  total 
will  be  divided  by  the  sum  'of  the  annual 
mmBtu  utilization  of  all  the  boilers 
involved.  To  the  extent  that  the  result 
exceeds  1.2  lbs  per  mmBtu,  the  utility 
will  be  required  to  surrender,  and  EPA 
will  deduct,  allowances  allocated  to  the 
substitution  units  for  that  year.  No 
commenters  supported  imposing  limits 
on  the  ability  to  transfer  the  substitution 
unit's  allowances  prior  to  the  end-of- 
year  review.  However,  one  commenter 
opposed  the  use  of  any  end-of-year 
review  to  apply  the  Wisconsin  utility- 
wide  emissions  limit. 

The  Agency  is  not  deciding  in  the 
instant  rulemaking  what  p&iiicular 
procedure  will  be  used  for  applying 
non-specific  emissions  limitations  and 
whether  to  adopt  an  approach  involving 
end-of-year  review.  However,  such 
review  may  be  the  best  way  to  take 
account  of  the  flexibifity  that  the 
Wisconsin  acid  rain  law  and  other  State 
provisions  provide  to  individual  units     , 
in  meeting  State  emissions  limitations. 
The  final  revised  rule,  therefore,  allows 
EPA  to  decide  on  a  case-by-case  basis, 
e.g.,  in  individual  permit  proceedings 
on  proposed  substitution  units,  whether 
to  require  end-of-year  review  to  apply 
non-unit-specific  emissions  limitations. 
The  final  revised  rule  also  authorizes 
the  Agency  to  require  allowance 
surrender,  and  make  allowance 
deductions,  by  the  allowance  transfer 
deadline  as  a  result  of  such  review.' 

The  Agency  maintains  that  it  is 
unnecessary  to  impose,  pending  any 
end-of-year  review,  limitations  on  the 
ability  to  transfer  a  substitution  unit's 
allowances.  The  risk  that  a  substitution 
unit  will  not  have  allowances  in  its 
Allowance  Tracking  System  account  to 
cover  the  deduction  is  small.  As  of  the 
allowance  transfer  deadUne.  the  unit's 
account  must  contain,  in  any  event, 
sufficient  allowances  to  cover  its 
emissions  for  the  prior  year.  The 
deduction  of  allowances  resulting  from 
the  substitution  unit's  end-of-year 
review  must  be  made  before  the  Agency 
determines  whether  the  unit's  emissions 
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'Contrary  to  one  commenter's  claim,  the  fact  that 
section  402(3)  of  the  Act  deHne*  "allowance"  as 
"an  authorization  *  *  *  to  emit  •  •  •  one  ton  of 
sulfur  dioxide"  in  no  way  bars  the  imposition  of  a 
requirement,  consistent  with  other  sections  of  the 
Act.  to  surrender  allowances.  42  U.S.C.  76Sla(3). 
Section  403(fl  of  the  Act  states  that  an  allowance 
allocated  under  title  IV  is  "a  limited  authorization 
to  emit  sulfur  dioxide  in  accordance  with  the 
provisions  of  this  title."  42  U.S.C.  765lb(f). 


exceeded  its  available  allowances. 
Consequently,  the  failure  of  the 
substitution  unit  to  have  sufficient 
allowances  to  cover  any  deduction 
resulting  from  the  end-of-year  review 
will  constitute  a  violation  of  §  72.41 
(and  so  the  Gean  Air  Act  itself)  and  will 
result  in  excess  emissions  and  trigger 
excess  emissions  penalties.  Not  only  are 
limitations  on  transferability 
unnecesssary,  but  also  they  would 
reduce  the  compliance  flexibility  that 
Congress  intended  to  provide  through 
substitution  plans.  The  final  rule 
therefore  does  not  impose  any  limits  of 
transferability,  pending  any  end-of-year 
review. 

hi  sum,  the  Agency  concludes  that  a 
substitution  unit  should  be  allocated 
allowances  based  on  the  lesser  of  four 
emissions  rates  for  the  unit:  1985  actual 
SO2  emissions  rate;  1985  allowable  SO2 
emissions  rate;  the  greater  of  1989  or 
1990  actual  SO2  emissions  rate,  or  the 
most  stringent  Federal  or  State 
allowable  SO2  emissions  rate  applicable 
in  1995-99  as  of  November  15, 1990. 
The  first  two  emissions  rates  are  set 
forth  in  section  404(b)(2)  of  the  Act.  The 
latter  rates  are  added  in  order  to  ensure, 
in  accordance  with  section  404(b)(5), 
that  a  substitution  plan  will  result  in  at 
least  the  same  amount  of  reductions  that 
would  have  occurred  without  the  plan. 

This  approach  requires  the 
submission  to  EPA  of  data  on  the  1989 
and  1990  emissions  rates  and  the 
emissions  limitations  for  1995-99.  For 
the  reasons  set  forth  in  the  November 
18, 1993  preamble  (58  FR  60956),  the 
Agency  maintains  that  section  404(b) 
provides  adequate  authority  to  require 
submission  of  this  data  and  to  use  the 
data  to  calculate  the  allowance 
allocation  under  the  plan. 

c.  Baseline.  Under  the  final  revised 
rule,  a  substitution  unit's  allowance 
allocation  is  calculated  by  multiplying 
the  lower  of  the  above-discussed 
emissions  rates  by  the  baseline,  which 
reflects  1985-87  utiUzation.  The  January 
11, 1993  regulations  used  baseline  (and 
only  the  1985  actual  or  allowable  SO2 
emissions  rate)  to  calculate  the 
allowance  allocation.  In  the  November 
18, 1993  preamble,  the  Agency 
discussed  the  options  of  basing 
allocations  on  utilization  at  the  time  a 
permit  application  is  submitted  or 
requiring  utilities  to  project  what  future 
utilization  of  the  substitution  units 
would  be  in  Phase  I  without  the 
substitution  plan  and  using  the 
projected  utiHzation  to  allocate 
allowances.  No  commenters  supported 
the  use  of  projected  utilization,  and 
those  that  specifically  addressed  the 
matter  preferred  continued  use  of 
baseline.  For  the  reasons  set  forth  in  the 


preamble  (58  FR  60956-57),  the  Agency 
concludes  that  a  substitution  unit's 
baseline  should  continue  to  be  used  to 
calculate  the  allowance  allocation. 

2.  Limiting  the  Ntmiber  of  Substitution 
Units 

The  Agency  rejects  modifications  of 
the  January  11. 1993  regulations  making 
upfront  approval  of  the  designation  of 
substitution  units  and  allocation  of 
allowances  to  such  units  contingent  on 
an  end-of-year  review  of  the  need  for 
such  units  for  each  year  that  the  plan 
was  in  effect.  Under  such  an  approach, 
the  Agency  would  allow  only  those 
designations  of  substitution  units  that 
actually  proved  to  be  needed.  No 
commenters  supported  Lhat  approach. 

Because  allowance  allocations  for 
substitution  units  are  limited  as 
discussed  above,  the  Agency  concludes 
that  requiring  end-of-year  review  of  the 
need  for  substitution  units  and  thereby 
limiting  the  number  of  such  imits  is 
unnecessary.  If  a  substitution  unit  is  not 
allocated  allowances  for  emissions  rate 
reductions  that  would  have  occurred 
without  a  substitution  plan,  then  the 
unit  will  use  up  all  or  most  of  its 
allocated  allowances  unless  the  unit 
made  new  emissions  rate  reductions 
that  would  not  otherwise  have  been 
made.  To  the  extent  that  a  substitution 
unit  frees  up  allowances  by  making 
such  new  emissions  rate  reductions, 
section  404(b)(l)(5)  is  not  violated.  See 
58  FR  60957.  In  short,  because  today's 
final  rule  prevents  any  substitution  unit 
from  creating  new,  excess  allowances, 
there  is  no  need  to  impose  further 
requirements  Umiting  the  number  of 
substitution  units. 

3.  Requirement  That  the  Substitution 
Unit  Be  Under  Control  of  the  Table  A 
Unit's  Owner  or  Operator 

The  January  11, 1993  regulations 
provide  that  the  statutory  requirement 
that  the  substitution  unit.be  under  the 
control  of  the  Table  A  unit's  owner  or 
operator  is  satisfied  where  such  units 
have  only  a  common  designated 
representative.  This  was  based  on  the 
determination  that  a  common 
designated  representative  qualifies,  in 
such  cases  as  an  operator.  40  CFR 
72.41  (b)(l)(i);  see  also  42  U.S.C. 
7651c(b).  In  the  November  18, 1993 
preamble,  the  Agency  proposed  to 
reverse  its  interpretation  that  having  a 
common  designated  representative, 
without  more,  meets  this  statutory 
requirement  and  to  revise  the 
regulations  accordingly.  58  FR  60957- 
60958.  The  Agency  today  adopts  the 
reasoning,  set  forth  in  the  November  18. 
1993  preamble  [Id.)  and  in  the  preamble 
of  the  Acid  Rain  regulations  on  nitrogen 


oxides  (59  FR  13554-55),  that  a 
designated  representative  is  not,  merely 
by  holding  that  ptosition,  also  an 
operator. 

In  the  preamble  of  the  January  11, 
1993  regulations,  the  Agency  stated  that, 
under  some  circumstances,  a  designated 
representative's  "duties  and  level  of 
responsibility  can  be  equivalent  to  that 
of  an  operator."  58  FR  3600.  One  such 
case,  identified  by  the  Agency,  was 
where  a  designated  representative 
represents  multiple  sources 
participating  in  a  substitution  plan  and 
otherwise  lacking  the  same  owner  or 
operator.  In  that  case,  the  designated 
representative's  responsibilities  are 
allegedly  "broad  enough  to  bring  him  or 
her  within  the  definition  of  operator." 
Id.  As  discussed  in  the  November  18, 
1993  proposal  and  the  March  22, 1994 
final  NOx  rule,  a  designated 
representative's  responsibilities  in  a 
multi-source  substitution  plan  are  not 
actually  any  broader  or  more  complex 
than  they  are  under  other  compliance 
options.  Therefore,  there  is  no  basis  for 
treating  a  designated  representative  in 
such  a  substitution  plan  any  difl^erently 
than  a  designated  representative  under 
any  other  coTnpliance  option.  In  all  such 
cases,  a  designated  representative  is  not 
an  operator.  The  final  revised  rule 
reflects  this  conclusion  by  eliminating 
language  from  the  January  11, 1993 
regulations  that  provided  that  units  with 
a  common  designated  representative, 
and  nothing  more,  could  participate  in 
a  substitution  plan. 

Some  commenters  note  that,  although 
§  72.41(b)(l)(i)  requires  that  the 
substitution  and  Table  A  units  have 
"the  same  owner  or  operator"  (40  CFR 
72.41(b)(l)(i)  (1993)),  section  404(b) 
itself  states  that  the  substitution  unit 
must  be  "under  the  control  of  the  owner 
or  operator"  of  the  Table  A  unit.  They 
argue  that,  in  implementing  section  404 
(b)  and  (c),  the  Agency  should  focus  on 
whether  there  is  such  control.  They 
suggest  that  the  ownership  of  the  units 
is  not  necessarily  determinative  of 
whether  the  control  requirement  is  met. 
They  allege  that,  on  one  hand,  where 
the  units  have  multiple  owners  only  one 
of  which  is  in  common,  the  control 
requirement  may  not  be  met.  On  the 
other  hand,  where  the  units  lack  the 
same  owner  or  operator,  the  control 
requirement  allegedly  may  be  met 
through  contractual  arrangements  under 
which  the  owner  and  operator  of  the 
substitution  unit  commit,  inter  alia,  to 
make  emissions  reductions  and  deliver 
allowances  to  the  owner  and  operator  of 
the  Phase  I  unit. 

In  this  final  rule,  the  Agency  is  not 
addressing  these  additional  issues 
concerning  under  what  circumstances  a 


proposed  substitution  unit  is  considered 
to  be  under  the  control  of  the  owners  or 
operator  of  a  Phase  I  unit.  EPA  is 
addressing  these  issues,  and  the  related 
comments,  in  a  separate  direct  final  rule 
in  this  Federal  Register.  In  order  to 
preserve  these  issues  for  resolution,  the 
Agency  is  adopting,  in  today's  final  rule, 
the  statutory  language  requiring  that  the 
owner  or  operator  of  the  Phase  I  imit 
"control"  the  substitution  unit  that  it 
designates. 

4.  Other  Changes 

The  Agency  has  adopted  several  other 
minor  changes  to  clarif)-  the  current 
§  72.41.  For  example,  as  discussed 
above,  a  substitution  plan  may 
distribute  allowances  between  the 
substitution  unit  and  the  Table  A  unit. 
The  final  rule  makes  it  clear  in 
§  72.41(c}(4)(ii)  that,  where  there  is  more 
than  one  Table  A  unit  in  a  plan, 
allowances  may  be  distributed  from  a 
substitution  unit  only  to  the  Table  A 
unit  that  designated  that  substitution 
unit.  The  final  rule  also  eliminates  the 
superfluous,  but  potentially  confusing, 
final  sentence  in  that  section  of  the 
January  11. 1993  rule'  because  the 
sentence  simply  repeats  the  limitation 
in  §  72.41(c)(3)(ii)  on  the  total  number  of 
allowances  available  under  a 
substitution  plan.  See  40  CFR 
72.41(c)(4)(ii)  (1993). 

B.  Reduced  Utilization  Plans 

The  January  11, 1993  regulations 
implementing  substitution  and  reduced 
utilization  plans  pose  similar  problems 
concerning  the  creation  of  excess,  new 
allowances.  However,  because  section 
408(c)(1)(B)  of  the  Act  (unlike  sections 
404(b)  and  (c))  specifies  the  formula  for 
allocating  allowances,  the  Agency  is 
adopting  a  different  approach  in 
modifying  the  requirements  for 
compensating  units  than  the  one 
adopted  today  for  substitution  units.  In 
order  to  ensure  that  reduced  utilization 
plans  are  used  as  a  means  of  accounting 
for  emissions  from  load  shifting  from 
Phase  I  units  and  not  as  a  method  of 
creating  excess,  new  allowances  through 
early  entry  of  Phase  II  units  into  Phase 
I,  the  Agency  must  limit  the 
circumstances  under  which  Phase  II 
units  can  become  compensating  units. 

In  the  November  18, 1993  notice  of 
proposed  rulemaking,  the  Agency 
suggested  two  options  for  limiting  the 
designation  of  compensating  units:  the 
first  option  requiring  that  the 
compensating  units  be  actually  needed 
to  compensate  for  reduced  utilization 
and  involving  an  end-of-year  review  of 
need;  and  the  second  option  limiting 
up-front  the  category  of  units  that  can 
qualify  to  become  compensating  units. 
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The  Agency  is  today  rejecting  the  first 
option  and  is  adopting  the  second 
option  with  some  modificaticns. 
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1.  Limiting  the  Category  of  Units  That 
Can  Qualify  as  Compensating  Units 

Under  the  option  (Option  2  in  the 
November  18, 1993  proposal)  adopted 
today  with  some  changes,  the  category 
of  imits  that  may  be  designated  as 
compensating  units  is  limited  to  those 
units  whose  designation  cannot  create 
excess,  new  allowances.  The  final 
revised  rule  provides  that  a  unit  can  be 
designated  as  a  compensating  unit  only 
if  (1)  the  unit's  baseline  multiplied  by 
the  lesser  of  the  unit's  1985  actual  or 
allowable  SOj  emissions  rate  does  not 
exceed  (2)  the  baseline  multiplied  by 
the  lesser  of  (i)  the  greater  of  the  unit's 
1989  or  1990  actual  SCh  emissions  rate 
or  (ii)  the  unit's  most  stringent  federally 
enforceable  or  State  enforceable  SO2 
emissions  limitation  for  SO2  for  1995- 
99  as  of  November  15, 1990  plus  (iii)  the 
lesser  of  1 0  percent  of  the  tonnage 
calculated  under  (1)  or  200  tons. 

Consistent  with  its  conclusions 
concerning  substitution  units,  the 
Agency  maintains  that  excess 
allowances  may  be  created  by  the 
designation,  as  a  compensating  unit,  of 
any  Phase  II  unit  whose  baseline, 
multipUed  by  what  its  annual  SO2 
emissions  rate  in  Phase  I  would  be  in 
the  absence  of  the  designation,  is  less 
than  the  annual  allowances  allocated  to 
the  unit  as  a  compensating  unit.  Even  if 
such  a  Phase  D  unit  increases  its  own 
generation  to  provide  compensating 
generation,  the  unit  may  be  able  to  use 
its  own  allowance  allocation  to  cover  its 
own  emissions  without  making  any 
more  emission  rate  reductions  than  it 
would  have  otherwise  made.  In 
addition,  the  unit  may  have  extra 
allowances  to  transfer,  sell,  or  bank  for 
future  use.  In  order  to  prevent  the 
creation  of  excess,  new  allowances, 
such  units  will  not  be  allowed  to  be 
designated  as  compensating  units. 

For  the  reasons  discussed  above,  the 
Agency  concludes  that  excess,  new 
allowances  are  created  when  Phase  II 
units  entering  Phase  I  (e.g., 
compensating  units)  are  allocated 
allowances  for  emissions  rate  reductions 
made,  or  mandated  by  federal  or  State 
law  adopted,  before  passage  of  title  IV. 
The  general  approach  in  the  final  rule 
is  to  bar,  from  becoming  compensating 
units,  those  units  that  would  otherwise 
receive  such  allocations  if  they  were 
compensating  units.  Units  that  qualify 
as  compensating  xmits  will  be  allocated 
allowances  under  the  formula  in  section 


408(c)(1)(B),  i.e.,  baseline  times  the  1985 
actual  or  allowable  emissions  rate.'" 

Contrary  to  some  commenters,  section 
408(c)(1)(B)  does  not  require  the 
Administrator  to  approve  whatever 
units  a  utihty  designates  as 
comf>ensating  for  reduced  utilization. 
The  Administrator  must  approve  only 
those  compensating-unit  designations 
that  are  consistent  with  the  purposes  of 
title  IV.  42  U.S.C  765lh(c)(2).  Section 
408(c)(1)(B)  does  not  expressly  require 
the  Administrator  to  consider  a  unit's 
1989  or  1990  actual  emissions  rate  or  its 
most  stringent  emissions  limitation. 
However,  in  reviewing  proposed 
compensating  units  using  these  factors, 
the  Agency  is  implementing  section 
408(c)(1)(B)  in  a  way  that  precludes  "a 
pattern  or  practice" — i.e.,  designation  of 
compensating  units  that  would  receive 
excess,  new  allowances — "that  is 
counter  to  the  intent  of  section  404  and 
•  *  *UtlelIVofthe  Act)."  Senate  Rep. 
101-228  at  334. 

This  approach  is  similar  to  that 
adopted  with  regard  to  substitution 
units  except  that,  while  the  final  rule 
allows  units  to  become  substitution 
units  and  adjusts  their  allocations,  the 
final  rule  completely  bars  certain  units 
fi'om  becoming  compensating  units. 
Consistent  with  the  provisions 
concerning  substitution  imits,  the 
provisions  for  compensating  units  use 
the  greater  of  the  xmit's  1989  or  1990 
emissions  rate  as  reasonably  reflecting 
volimtary  emissions  reductions  made 
before  passage  of  title  IV.  Similarly,  the 
provisions  for  substitution  imits  and  the 
provisions  for  compensating  units  take 
the  same  approach  (including  the 
treatment  of  non-unit-specific  emissions 
limitations)  to  using  the  most  stringent 
federal  or  State  emissions  limitations. 
See  section  111(A)(1)(b)  of  this  preamble. 

However,  because  some  units  could 
otherwise  be  completely  barred  6rom 
becoming  compensating  units  because 
of  very  small  differences  (e.g.,  due  to 
normal  variability  in  coal  quality) 
between  their  1985  emissions  and  their 
actual  or  mandated  emissions  as  of  the 
passage  of  title  IV,  the  Agency  is 
building  some  extra  flexibility  into  the 
provisions  governing  compensating 
units.  The  final  rule  allows  the 
designation  of  compensating  units 
whose  baseline  times  the  1985 
emissions  rate  is  greater  by  only  a  very 
small  amount  (i.e.,  the  lesser  of  10 
percent  or  200  tons)  than  their  baseline 
times  the  lesser  of  their  1989  (or  1990) 
emissions  rate  or  their  most  stringent 


'OThus.  despite  the  claim  of  some  comroenlers, 
Option  2  of  the  proposal  does  not  change  the 
allocation  formula,  which  applies  once  it  Is 
determined  that  a  unit  qualifies  as  a  compensating 
unit 


emissions  limitation  for  Phase  I.  The 
flexibility  band  is  measured  in  tons  of 
emissions  in  order  to  ensure  that  the 
potential  for  creating  excess,  new 
allowances  is  restricted.  Further,  the 
flexibility  band  is  also  limited  as  a 
percentage  of  1985  emissions  because 
the  band  must  apply  to  all  potential 
compensating  units,  which  can  vary 
significantly  in  size  and  thus  in  total 
emissions.  Using  only  a  percentage  limit 
or  only  a  specific  tonnage  would  have 
an  inconsistent  impact  on  units  of 
different  sizes. 

Because  of  the  inherent  unreliability 
of  projected  utilization  figures 
(discussed  above  in  section  111(A)(1)(c) 
of  this  preamble),  baseline,  not 
projected  utilization,  will  be  used  to 
determine  whether  a  unit  qualifies  as  a 
compensating  unit.  If  a  utilization 
projection  less  than  baseline  were  used 
to  determine  that  a  unit  qualified  as  a   - 
compensating  unit  but  subsequently  the 
unit  had  a  higher  actual  utilization  in 
Phase  I  that  would  have  otherwise 
disqualified  the  unit,  the  unit  could 
create  excess,  new  allowances. 

In  order  to  be  approved,  the 
designation  of  a  compensating  unit,  of 
course,  must  meet  the  requirements  in 
the  January  11, 1993  regulations  for 
reduced  utilization  plans  as  well  as  the 
additional  requirement  imposed  in 
today's  final  revised  rule.  After 
determining  that  a  particular  proposed 
compensating  imit  meets  all  these 
upfront  requirements,  the  Agency  will 
approve  the  designation  and  allocate 
allowances  for  the  imit.  The  Agency 
will  not  conduct  any  end-of-year  review 
of  the  need  for  the  compensating  unit. 

If  a  designated  representative  of  a 
Phase  I  unit  has  no  Phase  II  unit  that 
will  provide  compensating  generation 
and  that  meets  all  the  upfront 
requirements  for  designation,  the 
designated  representative  will  not  be 
required  to  submit  a  reduced  utilization 
plan  designating  a  compensating  unit. 
The  allowance  surrender  provisions  in 
§§  72.91  and  72.92  will  continue  to 
apply. 

2.  End-of-Year  Review  of  the  Need  for 
Compensating  Units 

Under  the  rejected  option  (Option  1  in 
the  November  18,  1993  proposal),  units 
would  have  been  allowed  to  remain  as 
compensating  units  and  would  have 
retained  allocated  allowances  only 
where  the  compensating  units  were 
actually  needed  to  account  for  reduced 
utilization.  See  58  FR  60959-60961.  The 
Agency  proposed  in  Option  1  to  modify 
the  reduced  utilization  provisions  by 
granting  upfront  approval  of  a  reduced 
utilization  plan  with  comf>ensating 
units  but  making  approval  contingent 


on  an  end-of-year  determination  by  the 
Administrator  that  each  compensating 
unit  was  needed  for  the  year.  A  unit 
designated  as  a  compensating  unit 
would  have  become  a  Phase  I  unit  and 
would  have  been  allocated  allowances 
upon  upfront  approval  of  the  reduced 
utilization  plan.  However,  a 
compensating  unit  would  not  have  been 
allowed  to  transfer  allowances  allocated 
for  any  given  year  in  Phase  I  imless  and 
until  an  end-of-year  determination  of 
need  was  made  for  that  unit  for  that 
year.  If  the  unit  was  not  shown  to  be 
needed,  the  unit  would  have  been 
retroactively  de-designated  for  the  year 
and  the  allowances  allocated  for  the 
year  would  have  been  deducted. 

Under  Option  1,  a  unit  could  be 
deemed,  in  the  end-of-year  review,  to  be 
needed  as  a  compensating  unit  only  for 
years  in  which:  the  Phase  I  unit  actually 
had  utilization  below  baseline;  the 
Phase  I  units  in  the  initial  Phase  I  unit's 
dispatch  system  actually  had  total  net 
utilization  below  the  sum  of  their 
baselines  after  taking  account  of  all 
sulfur-generation  acquired  by  the 
dispatch  system;  and  the  proposed 
compensating  unit  actually  provided 
compensating  generation  to  that 
dispatch  system.  Further,  the 
Administrator  would  determine  how 
much  compensating  generation  each 
compensating  imit  proposed  for  any 
Phase  I  unit  potentially  could  have 
provided.  The  only  compensating  unit 
designations  that  would  be  allowed  for 
any  Phase  I  units  in  the  dispatch  system 
would  be  designations  of  compensating 
units  whose  potential  excess  generation 
would  have  been  necessary  to  meet  the 
potential  need  for  compensating 
generation  for  the  dispatch  system  as  a 
whole. 

The  Agency  is  rejecting  Option  1 
because  Option  2  is  a  simpler  approach 
that  ensures  that,  consistent  with  title  IV 
and  Congressional  intent,  compensating 
units  cannot  be  used  to  create  excess, 
new  allowances.  In  contrast  to  Option  2, 
Option  1  would  require  designated 
representatives  to  make  complicated 
end-of-year  demonstrations  of  need, 
summarized  above,  and  EPA  to  review 
and  evaluate  those  demonstrations. 
Trading  of  allowances  allocated  to 
compensating  units  would  be  inhibited 
in  that  such  trading  would  be  barred 
pending  completion  of  the  Agency's 
review."  Further,  while  Option  1  would 
reduce  the  number  of  compensating 
units  and  thus  the  total  amount  of 


■'Because  the  Agency  is  rejecting  all  the 
limitations,  discussed  in  the  November  18, 1993 
proposal,  on  the  trading  of  allowances  allocated  to 
compensating  or  substitution  units,  the  Agency  has 
decided  not  to  adopt  any  revisions  to  $  73.S2  in  the 
Allowance  System  rule. 


excess,  new  allowances  that  they  could 
create,  that  option  would  not  entirely 
eliminate  the  problem:  those 
compensating  units  meeting  the 
requirements  of  Option  1  could  still 
create  some  excess,  new  allowances. 
Finally,  the  vast  majority  of  commenters 
supported  the  use  of  Option  2  over 
Option  1. 

3.  Reporting  and  Allowance  Surrender 

The  November  18, 1993  proposal 
included  a  number  of  changes  — both 
substantive  and  nonsubstantive 
changes— to  §§  72.43  and  72.91 
concerning  reporting  and  allowance 
surrender  requirements.  58  FR  60961- 
60962  (describing  these  changes).  These 
changes  are  included  in  the  final  revised 
rule. 

Commenters  addressed  only  two  of 
these  changes.  Under  the  proposal  and 
the  final  revised  rule,  where  a  sulfur- 
free  generator  is  designated  outside  a 
unit's  dispatch  system,  the  designated 
representative  must  submit,  as  part  of 
the  reduced  utilization  plan,  the 
contractual  agreements  governing  the 
"acquisition"  of  electricity  by  the  unit's 
dispatch  system  from  that  generator.  In 
addition,  where  a  shift  of  generation 
from  any  designated  sulfur-free 
generator  (whether  the  generator  is 
within  or  outside  the  dispatch  system) 
is  claimed,  the  designated  * 

representative  must  document  that  at 
least  the  amount  claimed  to  have  been 
shifted  was  actually  "acquired"  by  the 
unit's  dispatch  system  from  the 
generator.  The  January  11, 1993 
regulations  referred  to  the  contractual 
agreements  governing  and 
documentation  concerning  the 
"purchase",  rather  than  the 
"acquisition",  of  electricity  from  sulfur- 
&«e  generators.  See  48  FR  3672  and 
3682  (§§72.43(c)(4)(iv)  and  72.91(a)(6) 
(1993)).  Commenters  supported  this 
change  adopted  in  the  November  18, 
1993  proposal.  Some  sulfur-free 
generators  have  multiple  owners  and 
may  be  ovmed  in  part  by  the  unit's 
dispatch  system.  In  such  cases,  the 
unit's  dispatch  system  may  not  acquire 
electricity  from  the  generator  through  a 
"purchase"  but  rather  may  acquire  the 
electricity  based  on  its  ownership  share. 
Further,  it  is  important  to  ensure  that 
multiple  owners  of  sulfur-free 
generators  claim  only  their  respective 
shares  of  the  sulfur- free  generation. 
Consequently,  the  Agency  is  requiring 
documentation  concerning  the 
"acquisition,"  which  encompasses  not 
only  "purchases"  (as  under  the  January 
11, 1993  rule)  but  also  acquisitions 
based  on  ownership.  Further,  the 
requirement  to  document  actual 


acquisition  applies  to  all  designated 
sulfur-free  generators. 

One  commenter  stated  that  the 
documentation  required,  under  the 
proposal,  for  acquisition  of  sulfur-free 
generation  is  more  stringent  than 
necessary.  The  commenter  noted  that, 
under  the  proposal,  the  designated 
representative  must  demonstrate  that 
electricity  was  actually  acquired  from  "a 
particular  sulfur-free  genentor." 
Comments  of  Oglethorpe  Power 
Corporation  at  7.  Allegedly,  it  is 
"extremely  difficuh  to  trace  energy 
back"  to  the  sulfur- free  generator.  Id. 
The  commenter  further  alleged  that 
requiring  that  "a  unit  power  or  similar 
power  sale  agreement"  govern  the 
acquisition  will  result  in  "significant 
regulatory  or  other  approval  delays."  Id. 
at  6.  The  commenter  suggested  that, 
instead  of  these  requirements,  the 
Agency  require  that  the  designated 
representative  of  the  Phase  I  unit  simply 
obtain  the  consent  of  an  owner  of  the 
sulfur-free  generator  to  claim,  for 
purposes  of  the  reduced  utilization 
plan,  some  or  all  of  that  owner's  share 
of  generation  from  the  sulfur-free 
generator.  In  order  to  ensure  that  the 
designated  representative  does  not  make 
such  claims  without  actually  getting  the 
consent  of  the  generator-owner,  the 
commenter  urged  that  EPA  require  that 
a  copy  of  any  reduced  utilization  plan 
involving  a  sulfur-fi%e  generator  bia 
given  to  all  owners  of  the  generator  and 
the  designated  representative  of  the 
Phase  1  unit  certify  to  EPA  that  the 
necessary  consent  was  obtained.  Id.  at  5. 

Under  the  commenter's  approach,  a 
Phase  I  unit  would  be  relievcKl  of  the 
obligation  to  surrender  allowances 
simply  because  it  obtained  the  consent 
of  an  owner  of  a  sulfur-free  generator  to 
"claim"  some  of  that  owner's  electricity 
frt>m  the  generator.  As  explained  by  the 
commenter,  there  would  not  have  to  be 
any  actual  acquisition  of  electricity  by 
the  dispatch  system  of  the  Phase  I  unit 
from  the  sulfur-free  generator.  However, 
the  rationale  for  allowing  the  Phase  I 
unit  to  avoid  surrendering  allowances  if 
it  designates  a  sulfur-free  generator  is 
that  the  Phase  I  unit  is  replacing  the 
reduction  in  its  own  generation  below 
its  1985-87  level  with  electricity  from  a 
source  (i.e.,  a  sulfur- free  generator)  that 
does  not  emit  any  sulfur  dioxide  when 
producing  that  electricity.  To  the  extent 
the  Phase  I  unit  replaces  its  own 
reduced  generation  with  electricity  from 
units  that  emit  sulfur  dioxide  in  the 
process,  allowances  must  be 
surrendered  in  order  to  account  for  the 
emissions  consequences  of  the  reduced 
utilization  of  the  Phase  I  unit. 
Otherwise,  the  Phase  I  unit  could  bank 
its  unused  allowances  "notwithstanding 
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the  fact  that  actual  emissions  reductions 
had  not  been  paid  for  or  achieved"  at 
that  unit.  56  FR  63019. 

The  Agency  recognizes  that  the 
complexity  of  the  movement  of 
electricity  through  interconnected 
transmission  and  distribution  systems 
make  it  difficult  to  detennine  precisely 
the  source  of  compensating  generation. 
56  FR  63023.  That  does  not  mean  that 
all  efforts,  in  the  allowance  surrender 
procedure,  to  reflect  actual  electricity 
transactions  and  to  approximate 
resulting  emissions  should  be 
abandoned.  Under  the  commenter's 
approach,  "paper"  claims  to  sulfur-free 
generation  that  may  have  no  actual, 
underlying  energy  transactions  could  be 
used  to  avoid  allowance  surrender. 
Such  an  approach  would  run  contrary  to 
the  rationale  for  allowing  the 
designation  of  sulfur-free  generators  and 
therefore  is  rejected. 

Thus,  the  final  revised  rule  includes 
the  requirements  that  the  designated 
representative  of  the  Phase  I  unit 
submit:  Contractual  agreements  that 
expressly  provide  for  the  acquisition  of 
electricity  by  the  unit's  dispatch  system 
from  the  designated  sulfur-free 
generator  outside  the  dispatch  system, 
which  generator  must  be  identified  in 
the  agreements;  and  documentation  that 
such  acquisition  from  the  identified 
generator  actually  took  place.  (Similarly, 
to  ensure  that  claims  of  compensating 
generation  are  based  on  actual 
transactions,  the  same  approach  is  taken 
for  compensating  units  outside  the 
dispatch  system.  See  58  FR  60961 
(proposing  parallel  treatment  of  sulfur- 
free  generators  and  compensating 
units).) 

In  light  of  these  requirements, 
commenter's  concern — that  Phase  I 
units  lacking  a  common  owner  vyith  a 
sulfur-free  generator  may  claim  to  have 
acquired  from  the  generator  electricity 
that  is  actually  sulfur-ftee  generation 
retained  by  an  owner  of  the  generator — 
is  misplaced.  A  sulfur- free  generator  can 
be  designated  only  by  those  Phase  I 
units  that  meet  certain  requirements.  A 
Phase  I  unit  whose  dispatch  system 
includes  the  generator  may  designate 
that  generator.'^  If  the  generator  is 
outside  the  disf>atch  system  of  a  Phase 
1  unit,  the  Phase  I  unit  may  designate 
the  generator  if  the  dispatch  system  has 
a  contract  specifically  providing  for  the 
acquisition  of  electricity  from  the 
particular  generator.  A  contact  to 


"  No  contract  to  acquire  power  from  the  sulfur- 
free  generator  is  required  if  the  generator  is  in  the 
Phase  I  unit's  dispatch  system.  Since  a  given  sulfur- 
free  generator  can  be  included  in  only  one  dispatch 
system.  Phase  I  units  in  any  other  dispatch  system 
must  have  such  a  contract  in  order  to  desigale  the 
generator. 


purchase  power  from  the  dispatch 
system  of  an  owner  of  the  sulfur-free 
generator,  where  the  sulfur-free 
generator  is  not  specified  as  the  source 
of  the  power,  is  not  sufficient.  If  the 
dispatch  system  of  the  Phase  I  unit  has 
a  contract  specifically  to  purchase 
power  generated  at  the  sulfur-&«e 
generator  and  the  contract  is  with  a 
third  party  that  is  not  an  owner  of  the 
generator,  the  designated  representative 
must  show  that  the  third  party  in  turn 
has  an  agreement  with  an  owner  of  the 
generator  specifically  to  purchase  power 
from  the  generator.  Further,  §  72.91(a) 
(5)  and  (6)  require  that  the  designated 
representative  document  the  amount  of 
power  actually  acquired  from  the  sulfur- 
free  generator  and  that  the  designated 
representatives  of  all  Phase  I  units 
claiming  generation  from  the  same 
generator  must  agree  on  apportionment 
of  the  available  generation.  It  is  difficult 
to  see  how  a  Phase  I  unit  could  take 
credit  for  electricity  legitimately 
claimed  by  an  owner  of  the  sulfur-free 
generator.  Consequently,  it  is 
unnecessary  to  impose  the  additional 
requirements  suggested  by  the 
commenter. 

rV.  Applicability  of  Rule  Revisions  to 
Existing  Permit  Applications 

In  the  November  18,  1993  proposal, 
the  Agency  requested  comment  on  how 
to  address  any  reliance  by  owners  and 
operators  on  the  January  11, 1993 
regulations.  The  Agency  noted  that  it 
had  proposed  in  draft  Acid  Rain  permits 
to  approve  for  1995,  under  the  January 
11, 1993  regulations,  those  substitution 
plans  and  those  reduced  utilization 
plans  with  compensating  units  that  EPA 
determined  to  be  in  compliance  with 
those  regulations.  58  FR  60962.  In  a 
subsequent  extension  of  the  period  for 
comments  on  the  November  18, 1993 
proposal,  the  Agency  requested 
comments  on  whether  any  of  the 
allowances  allocated  to  substitution  or 
compensating  units  under  the  January 
11, 1993  regulations  should  be  returned 
to  EPA  at  some  future  time.  59  FR  3660 
(Jan.  26, 1994). 

In  the  November  18, 1993  proposal,  it 
was  also  noted  that,  in  the  draft  permits, 
EPA  had  proposed  to  defer  action  on 
those  compliance  options  with  regard  to 
1996-1999  pending  completion  of  the 
instant  rulemaking.  58  FR  60962-60963. 
In  notices  of  draft  permits,  the  Agency 
had  stated  that  it  intended  to  take  this 
approach  for  all  substitution  and 
reduced  utilization  plans  submitted 
before  July  16, 1993  but  that,  with 
regard  to  such  plans  submitted  on  or 
after  July  16, 1993,  it  intended  to  defer 
action  for  all  of  Phase  I  on  those 
compliance  options  until  completion  of 


the  rulemaking.  58  FR  38371  (July  16. 
1993);  58  FR  39542-39543  (July  23, 
1993);  58  FR  40812  (July  30, 1993);  58 
FR  42065  (Aug.  6, 1993);  58  FR  43107 
(Aug.  13, 1993). 

The  Agency  had  explained  in  draft 
permits,  notices  of  draft  permits,  and 
the  November  18, 1993  proposal  that  it 
was  taking  the  position  that  it  had  the 
authority  under  the  January  11, 1993 
regulations  to  defer  action  on 
compliance  options.  See.  e.g.,  58  FR 
60963.  Nevertheless,  the  Agency 
proposed,  in  the  November  18, 1993 
notice  of  proposed  rulemaking,  to  add 
language  to  §§  72.62  and  72.82  of  the 
January  11, 1993  regulations  "making 
this  authority  more  explicit."  Id. 

However,  the  Agency  concludes  that 
it  is  no  longer  necessary  to  defer  action 
for  any  period  on  any  substitution  or 
reduced  utilization  plans  that  have  been 
submitted.  The  Agency  has  already 
issued  direct  final  permits  addressing 
these  plans  for  all  years  during  1995- 
1999  for  which  the  plans  were 
proposed.  See,  e.g.,  59  FR  37755  (July 
25. 1994);  59  FR  38454  (July  28. 1994); 
59  FR  39339  (Aug.  2. 1994);  and  59  FR 
39767  (Aug.  4. 1994).  Most  of  the 
permits  automatically  became  final. 
Significant,  adverse  comment  was 
received  on  several  permits,  which  were 
reproposed  and  have  now  been  issued 
in  final  form.  See  59  FR  49395-49396 
(Sept.  28, 1994).  As  provided  in  the  May 
4, 1994  settlement,  the  substitution  and 
compensating  units  designated  in  the 
plans  are  allocated  allowances  in  Phase 
I  under  settlement  provisions  consistent 
with  today's  final  revised  rule  and 
receive  for  one  or  two  years  any 
additional  allowances  (referred  to,  in 
the  settlement,  as  "excess"  allowances) 
that  would  be  provided  under  the 
January  11. 1993  regulations.  Consistent 
with  the  May  4, 1994  settlement, 
allowances  equal  to  the  number  of 
additional  allowances  allocated  for  one 
or  two  years  will  be  deducted  from  a 
future  year  subaccount  in  the  unit's 
Allowance  Tracking  System  account. 

Consequently,  the  Agency  is 
withdrawing  its  position,  set  forth  in 
draft  permits,  notices  of  draft  permits, 
and  the  November  18, 1993  proposal, 
that  it  has  the  authority  under  the 
January  11, 1993  regulations  to  defer 
action  on  compliance  options.  The 
Agency  is  taking  no  position  at  this  time 
on  whether  it  has  such  authority. 
Further,  under  these  circumstances,  the 
Agency  is  not  adopting  the  revisions  to 
§§  72.62  and  72.82  as  proposed  on 
November  18, 1993.  The  conunents  that 
were  submitted  on  these  proposed 
revisions  and  on  the  Agency's  authority 
to  defer  action  on  compliance  options 
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are  therefore  no  longer  relevant  and 
require  no  response  at  this  time. 

Moreover,  the  Agency  is  not 
addressing,  in  this  rulemaking, 
questions  concerning  whether  and  how 
to  apply  today's  final  revised  rule  to 
permit  applications  submitted  to  the 
Agency  prior  to  the  effective  date  of  the 
final  revised  rule.  These  matters- 
including  the  question  of  whether 
allowances  allocated  to  substitution  or 
compensating  units  under  the  January 
11. 1993  rules  should  be  returned  to 
EPA  in  the  future — were  addressed 
when,  as  noted  above,  the  final  permits 
were  issued  with  regard  to  these  permit 
applications.  The  Agency  considered,  in 
the  individual  permit  appUcation 
proceedings,  both  the  comments  on  this 
matter  submitted  in  this  rulemaking  and 
those  comments  submitted  on  the  draft 
permits. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  the  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  Agency  notes 
that,  consistent  with  the  May  4, 1994 
settlement,  several  parties  witWrew 
comments  or  portions  of  comments  that 
they  had  submitted  concerning  matters 
addressed  in  the  November  18, 1993 
proposal.  Along  with  the  preamble  of 
the  proposal  and  final  rule,  the  contents 
of  the  docket — except  for  interagency 
review  materials  and  all  comments  or 
portions  of  conunents  that  were 
withdrawn  prior  to  the  date  of  the 
Administrator's  signature  on  this  final 
nile — will  constitute  the  record  in  case 
of  judicial  review.  See  42  U.S.C. 
7607(d)(7)(A). 

B.  Executive  Order  12866 

Under  Executive  Order  12866.  58  FR 
51735  (Oct.  4. 1993).  the  Administrator 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  the  rule  seems  to  raise 
novel  legal  or  policy  issues.  As  such, 
this  action  was  submitted  to  OMB  for 
review.  Any  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record.  Any  written 
comments  from  OMB  to  EPA  and  any 
written  EPA  response  to  those 
comments  are  included  in  the  docket. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  Docket 
Section,  which  is  Hsted  in  the 
ADDRESSES  section  of  this  preamble. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501.  et  seq.. 
and  have  been  assigned  control  number 
2060-0258. 

This  collection  of  information  has  an 
estimated  burden  averaging  from  8  to  16 
hours  per  response  for  about  124 
responses.  These  estimates  include  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

An  Information  Collection  Request 
document  and  estimates  of  the  public 
reporting  burden  were  prepared  in 
connection  with  the  January  11, 1993 
regulations.  56  FR  63098;  58  FR  3650. 
The  regulation  modifications  contained 
in  today's  proposal  will  not  significantly 
change  the  reporting  burden  that  was 
previously  estimated. 

Send  comments  regarding  this  burden 
analysis  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  Policy  Branch,  EPA, 
401  M  Street,  S.W.  (Mail  Code  2136), 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C  601.  et  seq.,  requires  each  federal 
agency  to  consider  potential  impacts  of 
its  regulations  on  small  business 
"enUtieS."  Under  5  U.S.C.  604(a).  an 
agency  issuing  a  notice  of  proposed 
rulemaking  must  prepare  and  make 


available  for  public  comment  a 
regulatory  flexibility  analysis.  Such  an 
analysis  is  not  required  if  the  head  of  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
pursuant  to  5  U.S.C.  605(b). 

In  the  preamble  of  the  January  11, 
1993  regulations,  the  Administrator 
certified  that  those  regulations, 
including  the  provisions  revised  by 
today's  final  rule,  would  not  have  a 
significant  impact.  58  FR  3649.  The 
final  rule  revisions  adopted  today  are 
not  significant  enough  to  change  the 
economic  impact  addressed  in  the 
preamble  of  the  January  11. 1993 
regulations,  which  were  certified  as  not 
having  a  significant  impact.  The 
revisions  will  prevent  the  creation  of 
about  200.000  excess,  new  allowances 
and  thus  will  have  an  aimual  impact  of 
about  $318,000  per  year  in  Phase  I.  i.e.. 
200.000  allowances  times  $159  (the 
weighted  average  winning  bid  for  1995 
allowances  in  the  EPA  1994  Allowance 
Auction  on  March  28. 1994.  See  59  FR 
19712. 19714  (Apr.  25. 1994)).  Pursuant 
to  the  provisions  of  5  U.S.C.  605(b).  I 
hereby  certify  that  the  revised  rule  will 
not  have  a  significant,  adverse  impact 
on  a  substantial  number  of  small 
entities. 

E.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  rule  was 
preceded  by  consultation  with  any 
appropriate  advisory  committees, 
independent  experts,  and  federal 
departments  and  agencies. 

List  of  Subfects  in  40  CFR  Part  72 

Environmental  protection,  Acid  rain. 
Air  pollution  control,  Electric  utilities. 
Permits,  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  November  14, 1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  72— [AMENDED] 

1.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651.  et  seq. 

2.  Section  72.41  is  amended  by 
revising  paragraphs  (b)(l)(i),  (c)(3) 
introductory  text.  (c)(3)(i)(B),  (c)(3)(i)(C). 
(c)(3)(ii),  (c)(4)(ii).  (d)(2),  and  (e)(l)(i) 
and  adding  paragraphs  (c)(3)(i)(D), 
(c)(3)(iii).  and  (d)(3)  to  read  as  follows: 
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S  72.41    Phase  I  substitution  plans. 

*  •        •        •        • 

(b)(1)  •  •  • 

(i)  Each  unit  under  paragraph  (a)(2)  of 
this  section  is  under  the  control  of  the 
owner  or  operator  of  each  unit  under 
paragraph  (a)(1)  of  this  section  that 
designates  the  unit  under  paragraph 
(a)(2)  of  this  section  as  a  substitution 
unit;  and 

*  •        •        *        * 

(c)  •  *  * 

(3)  Demonstration  that  the  total 
emissions  reductions  achieved  under 
the  substitution  plan  wilj  be  equal  to  or 
greater  than  the  total  emissions 
reductions  that  would  have  been 
achieved  without  the  plan,  as  follows: 

(i)  *  •  * 

(B)  Each  of  the  following:  the  unit's 
1985  actual  SO2  emissions  rate;  the 
unit's  198.5  allowable  SO2  emissions 
rate;  the  unit's  1989  actual  SOj 
emissions  rate;  the  unit's  1990  actual 
SO2  emissions  rate;  and.  as  of  November 
15. 1990,  the  most  stringent  unit- 
specific  federslly  enforceable  or  State 
enforceable  SO2  emissions  limitation 
covering  the  unit  for  1995-1999.  For 
purposes  of  determining  the  most 
stringent  emissions  limitation, 
applicable  emissions  limitations  shall 
be  converted  to  Ibs/mmBtu  in 
accordance  with  appendix  B  of  this  part. 
Where  the  most  stringent  emissions 
limitation  is  not  the  same  for  every  year 
in  1995-1999.  the  most  stringent  " 
emissions  limitation  shall  be  stated 
separately  for  each  year. 

(C)  The  lesser  of:  the  unit's  1985 
actual  SO2  emissions  rate;  the  unit's 
1985  allowable  SO2  emissions  rate;  the 
greater  of  the  unit's  1989  or  1990  actual 
SO2  emissions  rate;  or,  as  of  November 
15. 1990,  the  most  stringent  unit- 
specific  federally  enforceable  or  State 
enforceable  SO2  emissions  limitation 
covering  the  unit  for  1995-99.  Where 
the  most  stringent  emissions  limitation 
is  not  the  same  for  every  year  during 
1995-1999,  the  lesser  of  the  emissions 
rates  shall  be  determined  separately  for 
each  year  using  the  most  stringent 
emissions  limitation  for  that  year. 

(D)  The  product  of  the  baseline  in 
paragraph  (c)(3)(i)(A)  of  this  section  and 
the  emissions  rate  in  (Paragraph 
(c)(3)(i)(C)  of  this  section,  divided  by 
2000  lbs/ton.  Where  the  most  stringent 
emissions  Hmitation  is  not  the  same  for 
every  year  during  1995-1999,  the 
product  in  the  prior  sentence  shall  be 
calculated  separately  for  each  year  using 
the  emissions  rate  determined  for  that 
year  in  paragraph  (c)(3)(i)(C)  of  this 
section. 

(ii)(A)  The  sum  of  the  amounts  in 
paragraph  (c)(3)(i)(D)  of  this  section  for 


all  substitution  units  to  be  governed  by 
the  plan.  Except  as  provided  in 
paragraph  (c)(3)(ii)(B)  of  this  section, 
this  sum  is  the  total  number  of 
allowances  available  e^ch  year  under 
the  substitution  plan. 

(B)  Where  the  most  stringent  unit- 
specific  federally  enforceable  or  State 
enforceable  SO2  emissions  limitation  is 
not  the  same  for  every  year  during 
1995-1999,  the  sum  in  paragraph 
(c)(3)(li)(A)  of  this  section  shall  be 
calculated  separately  for  each  year  using 
the  amounts  calculated  for  that  year  in 
paragraph  (c)(3)(i)(D)  of  this  section. 
Each  separate  sum  is  the  total  number 
of  allowances  available  for  ine 
respective  year  under  the  substitution 
plan. 

(iii)  Where,  as  of  November  15,  1990, 
a  non-unit-specific  federally  enforceable 
or  State  enforceable  SO2  emissions 
limitation  covers  the  unit  for  any  year 
during  1995-1999.  the  designated 
representative  shall  state  each  such 
limitation  and  propose  a  method  for  " 
applying  the  unit-specific  and  non-unit- 
specific  emissions  limitations  under 
paragraph  (d)  of  this  section. 

(4)  -•  •  • 

•  *         •        •        • 

(ii)  A  list  showing  any  annual 
distribution  of  the  allowances  in 
paragraph  (c)(3)(ii)  of  this  section  from 
a  substitution  unit  to  a  unit  under 
paragraph  (a)(1)  of  this  section  that, 
under  the  plan,  designates  the 
substitution  unit. 

*  •        *        »        * 

(d)  *  •  * 

(2)  In  no  event  shall  allowances  be 
allocated  to  a  substitution  unit,  under 
an  approved  substitution  plan,  for  any 
year  in  excess  of  the  sum  calculated  and 
applicable  to  that  year  under  paragraph 
(c)(3)(ii)  of  this  section,  as  adjusted  by 
the  Administrator  in  approving  the 
plan. 

(3)  Where,  as  of  November  15,  1990, 

a  non-unit-specific  federally  enforceable 
or  State  enforceable  SO2  emissions 
limitation  covers  the  unit  for  any  year 
during  1995-1999,  the  Administrator 
will  specify  on  a  case-by-case  basis  a 
method  for  using  unit-specific  and  non- 
unit-specific  emissions  limitations  in 
allocating  allowances  to  the  substitution 
unit.  The  specified  method  will  not  treat 
a  non-unit-specific  emissions  limitation 
as  a  unit-specific  emissions  limitation 
and  will  not  result  in  substitution  units 
retaining  allowances  allocated  under 
paragraph  (d)(1)  of  this  section  for 
emissions  reductions  necessary  to  meet 
a  non-unit-  specific  emissions 
limitation.  Such  method  may  require  an 
end-of-year  review  and  the  adjustment 
of  the  allowances  allocated  to  the 


substitution  unit  and  may  require  the 
designated  representative  of  the 
substitution  unit  to  surrender 
allowances  by  the  allowance  transfer 
deadline  of  the  year  that  is  subject  to  the 
review.  Any  surrendered  allowances 
shall  have  the  same  or  an  earlier 
compliance  use  date  as  the  allov;ances 
originally  allocated  for  the  year,  and  the 
designated  representative  may  identify 
the  serial  numbers  of  the  allowances  to 
be  deducted.  In  the  absence  of  such 
identification,  such  allowances  will  be 
deducted  on  a  first-in,  first-out  basis 
under  §  73.35(c)(2)  of  this  chapter. 

(e)  *  *  * 

(1)  Emissions  Limitations,  (i)  Each 
substitution  unit  governed  by  an 
approved  substitution  plan  shall 
become  a  Phase  I  unit  from  January  1  of 
the  year  for  which  the  plan  takes  effect 
until  January  1  of  the  year  for  which  the 
plan  is  no  longer  in  effect  or  is 
tet-minated.  The  designated 
representative  of  a  substitution  unit 
shalj  surrender  allowances,  and  the 
Administrator  will  deduct  allowances, 
in  accordance  with  paragraph  (d)(3)  of 
this  section. 

•  *        »        *        » 

3.  Section  72.43  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1)  introductory  text,  (b)(1) 
introductory  text,  (b)(l)(ii)(A),  (b)(3)(i). 
(c)(4)(i),  (c)(4)(ii),  (c)(4)(iv),  (d),  and 
(f)(l)(ii)  and  adding  paragraph  (a)(2)  to 
read  as  follows: 

S  72.43    Phase  I  reduced  utilization  plarts. 

(a)  Applicability.  This  section  shall 
apply  to  the  designated  representative 
of: 

(1)  Any  Phase  I  unit,  including. 

•  •        •        *        • 

(2)  Any  afTected  unit  that: 

(i)  Is  not  otherwise  subject  to  any 
Acid  Rain  emissions  limitation  or 
emissions  reduction  requirements 
during  Phase  I;  and 

(ii)  Meets  the  requirement,  as  set  forth 
in  paragraphs  (c)(4)(ii)  and  (d)  of  this 
section,  that  for  each  year  for  which  the 
unit  is  to  be  covered  by  the  reduced 
utilization  plan,  the  unit's  baseline 
divided  by  2,000  lbs/ton  and  multiplied 
by  the  lesser  of  the  unit's  1985  actual 
SO2  emissions  rate  or  1985  allowable 
SO2  emissions  rate  does  not  exceed  the 
sum  of 

(A)  The  lesser  of  10  percent  of  the 
amount  under  paragraph  (a)(2)(ii)  of  this 
section  or  200  tons,  plus 

(B)  The  unit's  baseline  divided  by 
2,000  lbs/ton  and  multiplied  by  the 
lesser  of:  The  greater  of  the  unit's  1989 
or  1990  actual  SO2  emissions  rate;  or,  as 
of  November  15, 1990,  the  most 
stringent  federally  enforceable  or  State 


enforceable  SO2  emissions  limitation 
covering  the  unit  for  1995-1999. 

(b)(1)  The  designated  representative  of 
any  unit  under  paragraph  (a)(1)  of  this 
section  shall  include  in  the  Acid  Rain 
permit  application  for  the  unit  a 
reduced  utilization  plan,  meeting  the 
requirements  of  this  section,  when  the 
owners  and  operators  of  the  unit  plan 
to: 

*  *        •        »        • 

(ii)  *  *  * 

(A)  Shifting  generation  of  the  unit  to 
a  unit  under  paragraph  (a)(2)  of  this 
section  or  to  a  sulfur-free  generator,  or 

*  *        »        *        • 

(3)(i)  Improved  unit  efficiency 
measures  shall  be  implemented  in  the 
unit  after  December  31, 1987.  Such 
measures  include  supply-side  measures 
listed  in  appendix  A,  section  2.1  of  part 
73  of  this  chapter. 

*  *        »        *        • 

(c)  *  *  * 

(4)  *  *  * 

(i)  Identification  of  each 
compensating  unit  or  sulfur-free 
generator. 

(ii)  For  each  compensating  unit. 

(A)  Each  of  the  following:  The  unit's 
1985  actual  SO2  emissions  rate;  the 
unit's  1985  allowable  emissions  rate;  the 
unit's  1989  actual  SO2  emissions  rate; 
the  unit's  1990  actual  SO2  emissions 
rate;  and,  as  of  November  15, 1990,  the 
most  stringent  unit-specific  federally 
enforceable  or  State  enforceable  SO2 
emissions  limitation  covering  the  unit 
for  1995-1999.  For  purposes  of 
determining  the  most  stringent 
emissions  limitation,  applicable 
emissions  limitations  shall  be  converted 
to  Ibs/mmBtu  in  accordance  with 
appendix  B  of  this  part.  Where  the  most 
stringent  emissions  limitation  is  not  the 
same  for  every  year  in  1995-1999,  the 
most  stringent  emissions  limitation 
shall  be  stated  separately  for  each  year. 

(B)  The  unit's  baseline  divided  by 
2,000  lbs/ton  and  multiplied  by  the 
lesser  of  the  unit's  1985  actual  SO2 
emissions  rate  or  1985  allowable  SO2 
emissions  rate. 

(C)  The  unit's  baseline  divided  by 
2000  lbs/ton  and  multiplied  by  the 
lesser  of:  The  greater  of  the  unit's  1989 
or  1990  actual  SO2  emissions  rate;  or,  as' 
of  November  15. 1990.  the  most 
stringent  unit-specific  federally 
enforceable  or  State  enforceable  SO2 
emissions  limitation  covering  the  unit 
for  1995-1999.  Where  the  most  stringent 
emissions  limitation  is  not  the  same  for 
every  year  in  1995-1999,  the  calculation 
in  the  prior  sentence  shall  be  made 
separately  for  each  year. 

(D)  The  difference  between  the 
amount  under  paragraph  (c)(4)(ii)(B)  of 


this  section  and  the  amount  under 
paragraph  (c)(4)(ii)(C)  of  this  section.  If 
the  difference  calculated  in  the  prior 
sentence  for  any  year  exceeds  the  lesser 
of  10  percent  of  the  amount  under 
paragraph  (c)(4)(ii)(B)  of  this  section  or 
200  tons,  the  unit  shall  not  be 
designated  as  a  compensating  unit  for 
the  year.  Where  the  most  stringent  unit- 
specific  federally  enforceable  or  State 
enforceable  SO2  emissions  limitation  is 
not  the  same  for  every  year  in  1995- 
1999.  the  difference  shall  be  calculated 
separately  for  each  year. 

(E)  The  allowance  allocation 
calculated  as  the  amount  under 
paragraph  (c)(4)(ii)(B)  of  this  section.  If 
the  compensating  unit  is  a  new  unit,  it 
shall  be  deemed  to  have  a  baseline  of 
zero  and  shall  be  allocated  no 
allowances. 

(F)  Where,  as  of  November  15, 1990, 

a  non-unit-specific  federally  enforceable 
or  State  enforceable  SO2  emissions 
limitation  covers  the  unit  for  any  year 
in  1995-1999,  the  designated 
representative  shall  state  each  such 
limitation  and  propose  a  method  for 
applying  unit-specific  and  non-unit- 
specific  emissions  limitations  under 
paragraph  (d)  of  this  section. 

•  •        *        •        » 

(iv)  For  each  com(>ensating  unit  or 
sulfur- free  generator  not  in  the  dispatch 
system  of  the  unit  reducing  utilization 
under  the  plan,  the  system  directives  or 
power  purchase  agreements  or  other 
contractual  agreements  governing  the 
acquisition,  by  the  dispatch  system,  of 
the  electrical  energy  that  is  generated  by 
the  compensating  unit  or  sulfur-free 
generator  and  on  which  the  plan  relies 
to  accomplish  reduced  utilization.  Such 
contractual  agreements  shall  identify 
the  specific  compensating  unit  or  sulfur- 
free  generator  from  which  the  dispatch 
system  acquires  such  electrical  energy. 

•  •        *        »        * 

(d)  Administrator's  Action.  (1)  If  the 
Administrator  approves  the  reduced 
utilization  plan,  he  or  she  will  allocate 
allowances,  as  provided  in  the  approved 
plan,  to  the  Allowance  Tracking  System 
account  for  any  designated 
compensating  unit  upon  issuance  of  an 
Acid  Rain  permit  containing  the  plan, 
except  that,  if  the  plan  is  conditionally 
approved,  the  allowances  will  be 
allocated  upon  revision  of  the  permit  to 
activate  the  plan. 

(2)  Where,  as  of  November  15, 1990, 
a  non-unit-specific  federally  enforceable 
or  State  enforceable  emissions 
limitation  covers  the  unit  for  any  year 
during  1995-1999,  the  Administrator 
will  specify  on  a  case-by-case  basis  a 
method  for  using  unit-specific  and  non- 
unit  specific  emissions  limitations  in 


approving  or  disapproving  the 
compensating  unit.  The  specified 
method  will  not  treat  a  non-unit-specific 
emissions  limitation  as  a  unit-specific 
emissions  limitation  and  will  not  result 
in  compensating  units  retaining 
allowances  allocated  under  paragraph 
(d)(1)  of  this  section  for  emissions 
reductions  necessary  to  meet  a  non-unit- 
specific  emissions  limitation.  Such 
method  may  require  an  end-of-year 
review  and  the  disapproval  and  de- 
designation,  and  adjustment  of  the 
allowances  allocated  to.  the 
compensating  unit  and  may  require  the 
designated  representative  of  the 
compensating  unit  to  surrender 
allowances  by  the  allowance  transfer 
deadline  of  the  year  that  is  subject  to  the 
review.  Any  surrendered  allowances 
shall  have  the  same  or  an  earlier 
compliance  use  date  as  the  allowances 
originally  allocated  for  the  year,  and  the 
designated  representative  may  identify 
the  serial  numbers  of  the  allowances  to 
be  deducted.  In  the  absence  of  such 
identification,  such  allowances  will  be 
deducted  on  a  first-in,  first-out  basis 
under  §  73.35(c)(2)  of  this  chapter. 

•  *        •        •        • 

(1)  *  •  * 

(ii)  The  designated  representative  of 
any  Phase  I  unit  (including  a  unit 
governed  by  a  reduced  utilization  plan 
relying  on  energy  conservation, 
improved  unit  efficiency,  sulfur-free 
generation,  or  a  compensating  unit) 
shall  surrender  allowances,  and  the 
Administrator  will  deduct  or  return 
allowances,  in  accordance  with 
paragraph  (d)(2)  of  this  section  and 
subpart  I  of  this  part. 

•  *        •        •        * 

4.  Section  72.91  is  amended  by 
revising  paragraphs  (a)(3)(iii) 
introductory  text  (formula  is 
unchanged)'.  (a)(3)(iv).  (a)(4),  (a)(5). 
(a)(6),  and  (b)(2)  and  adding  paragraph 
(a)(7)  to  read  as  follows: 

§  72.91    Phase  I  unit  adjusted  util  Ization. 

(a)*   •  • 

(3)*   *   • 

(iii)  "Shifts  to  designated  sulfur-free 
generators"  is  the  reduction  in 
utilization  (in  mmBtu),  for  the  calendar 
year,  that  is  accounted  for  by  all  sulfur- 
fi^ee  generators  designated  under  the 
reduced  utilization  plan  in  effect  for  the 
calendar  year.  This  term  equals  the  sura, 
for  all  such  generators,  of  the  "shift  to 
sulfur-free  generator."  "Shift  to  sulfur- 
free  generator"  shall  equal  the  amount, 
to  the  extent  dociunented  under 
paragraph  (a)(6)  of  this  section, 
calculated  for  each  generator  using  the 
following  formula: 
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(iv)  "Shifts  to  designated 
compensating  units"  is  the  reduction  in 
utilization  (in  mmBtu)  for  the  calendar 
year  that  is  accounted  for  by  increased 
generation  at  compensating  units 
designated  under  the  reduced 
utilization  plan  in  effect  for  the  calendar 
year.  This  term  equals  the  heat  rate, 
under  paragraph  (a)(3)  of  this  section,  of 
the  unit  reducing  utilization  multiplied 
by  the  sum,  for  all  such  compensating 
units,  of  the  "shift  to  compensating 
unit"  for  each  compensating  unit.  "Shift 
to  compensating  unit"  shall  equal  the 
amount  of  compensating  generation  (in 
Kwh),  to  the  extent  documented  under 
paragraph  (a)(6)  of  this  section,  that  the 
designated  representatives  of  the  unit 
reducing  utilization  aiul  the 
compensating  unit  have  certified  (in 
their  respective  annual  compliance 
certification  reports)  as  the  amount  that 
will  be  converted  to  mmBtus  and  used, 
in  accordance  with  paragraph  (a)(4)  of 
this  section,  in  calculating  the  adjusted 
utilization  for  the  compensating  imit. 

(4)  "Compensating  generation 
provided  to  other  units"  is  the  total 
amount  of  utilization  (in  mmBtu) 
necessary  to  provide  the  generation  (if 
any)  that  was  shifted  to  the  unit  as  a 
designated  compensating  unit  under 
any  other  reduced  utilization  plans  that 
were  in  effect  for  the  unit  and  for  the 
calendar  year.  This  term  equals  the  heat 
rate,  under  paragraph  (a)(3)  of  this 
section,  of  such  unit  multiplied  by  the 
sum  of  each  "shift  to  compensating 
unit"  that  is  attributed  to  the  unit  in  the 
annual  compliance  certification  reports 
submitted  by  the  Phase  I  units  under 
such  other  plans  and  that  is  certified 
under  paragraph  (a)(3)(iv)  of  this 
section. 


(5)  Notwithstanding  paragraphs  (a)(3) 
(i),  (ii),  and  (iii)  of  this  section,  where 
two  or  more  Phase  I  units  include  in 
"plan  reductions",  in  their  annual 
compliance  certification  reports  for  the 
calendar  year,  expected  kilowatt  hour 
savings  or  reduction  in  heat  rate  from 
the  same  specific  conservation  or 
improved  unit  efficiency  measures  or 
increased  utilization  of  the  same  sulfur- 
free  generator: 

(i)  The  designated  representatives  of 
all  such  units  shall  submit  with  their 
annual  reports  a  certification  signed  by 
all  such  designated  representatives.  The 
certification  shall  apportion  the  total 
kilowatt  hour  savings,  reduction  in  heat 
rate,  or  increased  utilization  among 
such  units. 

(ii)  Each  designated  representative 
shall  include  in  the  annual  report  only 
the  respective  unit's  share  of  Uie  total 
kilowatt  hour  savings,  reduction  in  heat 
rate,  or  increased  utilization,  in 
accordance  with  the  certification  under 
paragraph  (a)(5)(i)  of  this  section. 

(GHi)  Where  a  unit  includes  in  "plan 
reductions"  under  paragraph  (a)(3)  of 
this  section  the  increase  in  utilization  of 
any  sulfur-free  generator,  the  designated 
representative  of  the  unit  shall  submit, 
with  the  annual  compliance 
certification  report,  documentation 
demonstrating  that  an  amount  of 
electrical  energy  at  least  equal  to  the 
"shift  to  sulfur-free  generator" 
attributed  to  the  sulftir-free  generator  in 
the  annual  report  was  actually  acquired 
by  the  unit's  dispatch  system  fi^m  the 
sulfur-free  generator. 

(ii)  Where  a  unit  includes  in  "plan 
reductions"  under  paragraph  (a)(3)  of 
this  section  utilization  of  any 
compensating  unit,  the  designated 


representative  of  the  unit  shall  submit 
with  the  aimual  compliance 
certification  report,  documentation 
demonstrating  that  an  amount  of 
electrical  energy  at  least  equal  to  the 
"shift  to  compensating  unit"  attributed 
to  the  compensating  unit  in  the  annual 
report  was  actually  acquired  by  the 
unit's  dispatch  system  from  the 
compensating  unit. 

(7)  Notwithstanding  paragraphs    . 
(a)(3)(i),  (ii),  (iii).  and  (iv),  (a)(4).  and 
(a)(5)  of  this  section,  "plan  reductions" 
minus  "compensating  generation 
provided  to  other  units"  shall  not 
exceed  "baseline"  minus  "actual 
utilization." 

(b)*  *  • 

(2)  Notwithstanding  paragraph 
(b)(l)(i)  of  this  section,  where  two  or 
more  Phase  I  units  include  in  the 
confirmation  report  the  verified  kilowatt 
hour  savings  or  reduction  in  heat  rate 
from  the  same  specific  conservation  or 
improved  unit  efficiency  measures: 

(i)  The  designated  representatives  of 
all  such  units  shall  submit  with  their 
confirmation  reports  a  certification 
signed  by  all  such  designated 
representatives.  The  certification  shall 
apportion  the  total  kilowatt  hour 
savings  or  reduction  in  heat  rate  among 
such  units. 

(ii)  Each  designated  representative 
shall  include  in  the  confirmation  report 
only  the  respective  unit's  share  of  the 
total  savings  or  reduction  in  heat  rate  in 
accordance  with  the  certification  under 
paragraph  (b)(2)(i)  of  this  section. 
*        •        *        •        * 

[FR  Doc.  94-28708  Filed  11-21-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  72 
IFRL-6109-6] 
RIN  2060-AF55 

Acid  Rain  Program:  Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act, 
as  amended  by  Public  Law  101-549,  the 
Clean  Air  Act  Amendments  of  1990  (the 
Act),  authorizes  the  Environmental 
Protection  Agency  (EPA  or  Agency)  to 
establish  the  Acid  Rain  Program.  On 
January  11,  1993,  the  Agency 
promulgated  final  rules  under  title  IV. 
Several  parties  filed  petitions  for  review 
of  the  rules.  On  August  10.  1994,  EPA 
and  other  parties  signed  a  settlement 
agreement  addressing  certain 
substitution  plan  issues. 

Based  on  a  review  of  the  record,  the 
Agency  concludes  that  the  January  11. 
1993  regulations  concerning  the 
eligibility  of  units  to  be  designated  as 
substitution  units  should  be  revised. 
Under  sections  404(b)  and  (c)  of  the  Act, 
a  unit  that  is  not  listed  in  Table  A  of 
section  404  as  being  subject  to  Phase  I 
of  the  Acid  Rain  Program  (i.e..  a  non- 
Table  A  unit)  and  that  is  under  the 
control  of  the  owner  or  operator  of  a 
unit  listed  in  Table  A  of  section  404 
(i.e.,  a  Table  A  unit)  may  be  designated 
as  a  substitution  unit.  The  January  11. 
1993  regulations  state  that  the  Table  A 
unit  and  each  non-Table  A  unit  that  the 
Table  A  unit  designates  as  a  substitution 
unit  must  have  "the  same  owner  or 
operator."  The  Agency  is  revising  the 
regulations  in  order  to  specify  more 
clearly  the  circumstances  under  which 
the  statutory  "control"  requirement  for 
substitution  plans  is  met.  The  rule 
revision  is  being  issued  as  a  direct  final 
rule  because  it  is  consistent  with  the 
August  10, 1994  settlement  and  no 
adverse  comment  is  expected. 
EFFECTIVE  DATE:  This  direct  final  rule 
will  be  effective  on  January  3. 1995 
unless  significant,  adverse  comments 
are  received  by  December  22, 1994.  If 
significant,  adverse  comments  are 
timely  received  on  any  provision  of  the 
direct  final  rule,  that  provision  of  the 
direct  final  rule  will  be  withdrawn 
through  a  document  in  the  Federal 
Register. 

ADDRESSES:  Docket  No.  A-93-40. 
containing  supporting  information  used 
to  develop  the  proposal,  copies  of  all 
comments  received,  and  responses  to 
comments,  is  available  for  public 


inspection  and  copying  from  8:30  a.m. 
to  12  p.m.  and  1  p.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  EPA's  Air  Docket  Section 
(LE-131).  Waterside  Mall,  room  1500, 
1st  floor,  401  M  Street,  SW.,  Washington 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alpern,  Attorney-advisor,  at 
(202)  233-9151.  Acid  Rain  Division 
(6204J).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460,  or  the  Acid  Rain  Hotline  at 
(202) 233-9620. 

SUPPLEMENTARY  INFORMATION:  All  public 
comment  received  on  any  provision  of 
this  direct  final  rule  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
relevant  portions  of  the  rule  revision 
that  is  noticed  as  a  proposed  rule  in  the 
Proposed  Rules  Section  of  this  Federal 
Register  and  that  is  identical  to  this 
direct  final  rule. 

The  contents  of  the  preamble  to  the 
final  rule  are  as  follows: 

I.  Control  Requirement  for  Designating 

Substitution  Units 

II.  Modifications  of  the  January  11, 1993 

Regulation  Concerning  the  Control 
Requirement  for  Substitution  Units 

A.  Control  by  Common  Owner  or  Operator 

B.  Control  by  Contract 

C  Plan  Termination  if  Control 
Requirement  is  no  Longer  Met 
in.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

I.  Control  Requirement  for  Designating 
Substitution  Units 

Sections  404(b)  and  (c)  of  the  Act  set 
forth  the  requirements  for  submission 
and  approval  of  substitution  plans, 
under  which  a  unit  listed  on  Table  A  of 
section  404  designates  one  or  more  non- 
Table  A  units  as  substitution  units  and 
brings  them  into  Phase  I  of  the  Add 
Rain  Program.  Congress  established 
substitution  plans  as  a  compliance 
option  to  increase  units'  compliance 
flexibility  and  reduce  their  overall  costs 
of  compliance  in  Phase  I  while  still 
achieving  the  emissions  reductions 
intended  by  Congress  under  title  IV.  See 
58  PR  60950-60951  (Nov.  18. 1993). 

A  substitution  plan  allows  the  owner 
or  operator  of  a  Table  A  unit  to  reassign 
the  unit's  emissions  reduction 
obligations  to  a  designated  non-Table  A 
unit  "under  the  control  of  that  owner 
or  operator.  42  U.S.C.  7651c(b).  Upon 
approval  of  the  reassignment,  the  non- 
Table  A  unit  becomes  subject  to  all 
requirements  for  Phase  I  units  with 


regard  to  sulfur  dioxide  and  is  allocated 
allowances.  Emissions  reductions  by  the 
non-Table  A  unit  may  therefore  free  up 
allowances,  which  may  be  used  by  the 
Table  A  unit  (or  any  other  unit)  in  lieu 
of  making  emissions  reductions. 

Section  71.41  of  the  January  11, 1993 
regulations  provided  that  the  statutory 
requirement  of  control  by  the  Table  A 
unit's  owner  or  operator  over  the  non- 
Table  A  unit  is  satisfied  where  such 
units  have  "the  same  owner  or 
operator."  40  CFR  72.41(b)(l)(i)  (1993). 
The  regulation  also  provided  that 
having  the  same  designated 
representative  would  be  treated  as 
having  the  same  operator  and  would 
thus  meet  the  control  requirement.  Id.; 
see  also  58  FR  3600.  On  March  12, 1993. 
petitions  for  review  of  the  January  1 1 , 
1993  regulations  were  filed  with  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Several  petitioners 
challenged  the  provisions  implementing 
the  control  requirement. 

On  November  18, 1993,  the  Agency 
issued  proposed  revisions  to  the  January 
11, 1993  regulations,  including  the 
provisions  concerning  the  control 
requirement.  The  Agency  proposed  to 
reverse  its  interpretation  that  having  a 
common  designated  representative 
alone  meets  the  statutory  control 
requirement  for  substitution  plans  and 
to  revise  the  regulations  accordingly.  58 
FR  60957-60958.  Several  commenters 
addressed  the  control  requirement  in 
their  comments  on  the  November  18, 
1993  proposal.  Some  commenters 
opposed  any  change  in  the  January  11, 
1993  provisions  concerning  the  control 
requirement. 

Other  commenters  noted  that, 
although  §  72.41(b)(l)(i)  requires  that 
the  substitution  and  Table  A  units  have 
"the  same  owner  or  operator"  (40  CFR 
72.41(b)(l)(i)  (1993)).  section  404(b)  of 
the  Act  requires  that  the  substitution 
unit  be  under  the  control  of  the  Table 
A  unit  owner  or  operator.  They  argued 
that,  in  implementing  section  404(b) 
and  (c),  the  Agency  should  also  focus  on 
whether  there  is  such  control.  They 
suggested  that  common  ownership  of 
the  units  is  not  necessarily 
determinative  of  whether  the  control 
requirement  is  met.  They  alleged  that 
where  the  units  have  multiple  owners 
only  one  of  which  is  in  common,  the 
control  requirement  may  not  be  met, 
e.g.,  where  the  common  owner  owns 
only  a  very  small  percentage  of  the 
proposed  substitution  unit.  On  the  other 
hand,  where  the  units  lack  any  common 
owner  or  operator,  the  control 
requirement  allegedly  may  be  met 
through  contractual  arrangements  under 
which  the  owner  and  operator  of  the 
substitution  unit  commit,  inter  alia,  to 


make  emissions  reductions  and  deliver 
allowances  to  the  owner  and  operator  of 
the  Phase  I  unit. 

In  a  separate  final  rule  in  this  Federal 
Register,  the  Agency  adopted  the 
reasoning,  set  forth  in  the  November  18, 
1993  preamble  (58  FR  60957-60958) 
and  in  the  preamble  of  the  Acid  Rain 
regulations  on  nitrogen  oxides  (59  FR 
13554-13555  (Mar.  22, 1994)),  that  a 
designated  representative  is  not,  merely 
by  holding  that  position,  also  an 
operator.  In  that  separate  final  rule,  the 
Agency  revised  the  January  11. 1993 
regulations  to  use  the  statutory  language 
requiring  control  by  the  Table  A  unit 
owner  or  operator  and  to  provide  that 
having  a  common  designated 
representative  does  not  alone  meet  the 
control  requirement  for  substitution 
units.  However,  the  Agency  did  not 
address  in  that  separate  document 
comments  raising  issues  concerning: 
under  what  circumstances  the  existence 
of  one  or  more  common  owners  satisfies 
the  control  requirement;  and  whether 
and,  if  so,  under  what  circumstances 
control  can  be  established  by  contract  if 
there  are  no  common  owners  or 
common  operators.  The  Agency 
addresses  below  those  issues  and  the 
comments  on  those  issues. 

II.  Modifications  of  the  January  11, 
1993  Regulation  Concerning  the  Control 
Requirement  for  Substitution  Units 

A.  Control  by  Common  Owner  or 
Operator 

Section  404(b)  of  the  Act  allows  that 
the  "owner  or  operator"  of  a  Table  A 
unit  to  designate,  as  a  substitution  unit, 
a  non-Table  A  unit  "under  the  control 
of  such  owner  or  operator."  42  U.S.C. 
7651c(b).  The  Agency  agrees  with 
commenters  that,  like  section  404(b).  the 
regulation  implementing  that  section 
should  focus  on  whether  such  control 
exists. 

Because  many  units  have  multiple 
owners  with  varying  percentages  of 
ownership,  there  is  a  wide  range  of 
possible  relationships  between  a  Table 
A  unit  and  a  non-Table  A  unit,  ranging, 
for  example,  from  no  common 
ownership  to  100%  common  ownership 
and  including  all  the  possible  variations 
in  between.  In  order  to  avoid 
burdensome  case-by-case 
determinations  of  whether  each 
particular  set  of  facts  meets  the  control 
requirement  and  in  order  to  provide 
more  certainty  for  utilities  and  the 
public  concerning  what  units  qualify  for 
inclusion  in  substitution  plans,  the 
Agency  is  establishing  generic  criteria 
for  applying  the  control  requirement. 
Further,  the  generic  criteria  are  based  on 
the  potential  ability  of  owners  and 


operators  to  exercise  control,  not  the 
actual  exercise  of  such  control  potential. 
Determining  what  entities  actually  make 
decisions  governing  the  operation  of  a 
unit  could  require  the  Agency  to  make 
lengthy  case-by-case  inquiries  into  the 
details  of  utility  operations  and  involve 
the  Agency  in  matters  beyond  its 
expertise. 

In  taking  this  approach,  the  Agency 
maintains  that  section  404(b)  should  be 
interpreted  to  require  that  owners  or 
operators  of  a  Table  A  unit  have  the 
ability  to  exercise  a  significant  degree  of 
control  over  a  non-Table  A  unit.  The 
simpl^t  case  for  applying  this 
requirement  is  where  the  Table  A  and 
non-Table  A  units  have  only  a  single 
owner  or  where,  regardless  of  their 
ownership,  the  units  have  a  common 
operator.  Under  these  circumstances,  it 
seems  clear  that  the  single  owner  or  the 
operator  of  the  Table  A  unit  has  the 
ability  to  control  the  non-Table  A  unit. 

For  units  with  multiple  owners,  the 
application  of  the  control  requirement 
becomes  somewhat  more  complex  if 
they  do  not  have  a  common  operator.  If 
one  or  more  owners  and  operators  of  a 
Table  A  unit  own  an  aggregate  share  of 
50%  or  more  of  the  capacity  of  a  non- 
Table  A  unit,  no  major  decisions 
concerning  the  unit  can  be  made 
without  the  concurrence  of  such  Table 
A  unit  owners  and  operators.  The 
Agency  maintains,  therefore,  that  they 
can  control  the  non-Table  A  unit  to  a 
significant  extent  and  meet  the  control 
requirement. 

Even  where  the  aggregate  ownership 
share  of  the  one  or  more  owners  and 
operators  of  a  Table  A  unit  in  a  non- 
Table  A  unit  is  less  than  50%,  the 
degree  of  control  may  still  be 
significant.  Such  control  is  evidenced 
by  the  ability  of  such  non-Table  A  unit 
owners  to  determine  the  dispatch  of 
their  respective  shares  of  electricity 
generated  by  the  non-Table  A  unit. 
Decisions  by  such  owners  whether  or 
not  to  take  their  shares  of  generation  can 
significantly  affect  the  overall  operation 
of  the  unit.  While  the  Agency  recognizes 
that  adopting  a  minimum  level  of 
ownership  in  the  non-Table  A  imit  for 
meeting  the  control  requirement  is 
necessarily  somewhat  arbitrary,  the 
Agency  maintains  that,  as  a  matter  of 
logic,  there  is  some  level  of  ownership 
below  which  the  owners  lack  significant 
control.  Further,  establishing  such  a 
minimum  level  of  ownership 
discourages  gaming  through  the 
acquisition  of  minute  ownership  shares 
simply  to  enable  the  new  owner  to  ' 
qualify  the  non-Table  A  unit  as  a 
substitution  unit. 

The  Agency  believes  that  an  aggregate 
ownership  interest  of  10%  or  more,  and 


less  than  50%,  of  the  capacity  of  the 
non-Table  A  unit  meets  the  control 
requirement,  provided  that  such  ovmers 
have  the  ability  to  determine  how  their 
respective  shares  of  the  non-Table  A 
unit's  generation  are  dispatched.  The 
Agency  notes  that,  in  some  regions  of 
the  country,  utilities  have  entered  into 
power  pool  agreements  under  which  the 
utilities  agree  to  centralize  in  the  power 
pool  the  dispatch  of  their  units.  Power 
pools  with  central  economic  dispatch 
enable  member  utilities  to  minimize 
operating  costs  through  the  use  of  the 
units  in  the  pool  that  have  the  lowest 
generation  costs.  In  light  of  the 
important  benefits  of  such  power  pools, 
the  Agency  maintains  that  utilities  in 
power  pools  should  not  be 
disadvantaged  under  section  404(b). 
Consequently,  the  determination  of 
whether  owners  of  a  non-Table  A  unit 
have,  by  right  of  contract,  the  ability  to 
dispatch  their  respective  shares  of  the 
unit's  generation  should  be  made 
without  regard  to  whether  owners  that 
had  contractual  dispatch  authority  have 
surrendered  that  authority  to  a  power 
pool. 

In  sum,  the  Agency  is  establishing 
generic  criteria  for  determining  whether 
the  control  requirement  under  section 
404(b)  is  met.  The  first  category  that 
meets  this  requirement  is  where  one  or 
more  owrners  or  operators  of  a  Table  A 
unit  have  an  aggregate  ownership 
interest  of  50%  or  more  in  the  non- 
Table  A  unit  or  where  the  two  units 
have  a  common  operator. '  The  second 
category  that  meets  the  control 
requirement  is  where:  a  Table  A  and 
non-Table  A  unit  lack  a  common 
operator;  one  or  more  owners  or 
operators  of  a  Table  A  unit  have  an 
aggregate  ownership  interest  of  10%  or 
more  and  less  than  50%  in  the  non- 
Table  A  unit;  and  such  owners  or 
operators  have  the  contractual  ability  to 
determine  the  dispatch  of  their 
respective  shares  of  the  non-Table  A 
unit's  generation.  The  final  regulation 
requires  the  designated  representatives 
submitting  substitution  plans  to  state  in 
the  submission  what  category  is 
applicable  to  the  units  in  the  plan  and 
to  provide,  upon  request, 
documentation  supporting  such 
statements.  These  statements,  like  all 
information  included  in  submissions  by 
the  designated  representative,  are 
covered  by  the  certification  required 
under  §  72.21(b)  concerning  the  truth. 


'  In  summing  the  ownership  shares  of  individual 
Table  A  unit  owners  and  operators  in  tha  capacity 
of  a  non-Table  unit,  a  given  share,  and  the 
generation  associated  with  such  share,  obviously 
cannot  be  double-counted.  Otherwise,  the  sum  of 
the  ownership  shares  of  ail  persons  owning  a  non- 
TablR  A  unit  could  excped  100%. 
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accuracy,  and  completeness  of  the 
statements. 

B.  Control  by  Contract 

The  Agency  agrees  that,  under  certain 
circumstances,  control  over  a 
substitution  unit  by  the  owners  and 
operators  of  the  Table  A  unit  may  be 
established  by  contract  where  the  above- 
described  criteria  based  on  a  common 
operator  or  the  level  of  common 
ownership  are  not  met.  The  contract 
must  be  a  binding  agreement  between 
the  owners  and  ojperators  of  a  Table  A 
unit  and  the  owners  and  operators  of  the 
non-Table  A  unit  that  is  designated  as 
the  Table  A  unit's  substitution  unit. 
Several  commenters  supported  an 
interpretation  of  section  404(b)  that 
would  allow  the  control  requirement  to 
be  met  through  a  contract.  The  final 
regulation  specifies  the  circumstances 
under  which  the  Administator  will  find 
that  control  is  estabUshed  by  contract. 

Several  determinations  have  guided 
the  Agency's  development  of  the 
regulation  concerning  control  by 
contract.  First,  the  Agency  believes  that 
the  regulation  should  set  forth  detailed, 
generic  requirements  for  establishing 
control  by  contract.  Leaving  the 
specification  of  detailed  requirements  to 
case-by-case  development  would 
increase  the  burden  both  on  the  owners 
and  operators  interested  in  submitting 
contract-based  substitution  plans  and  on 
the  Agency,  which  must  review  such 
submissions.  A  commenter  supporting 
the  approval  of  contract-based 
substitution  plans  suggested  that  the 
Agency  develop  generic  criteria. 

Second,  the  Agency  believes  that  the 
control  requirement  of  section  404(b)  of 
the  Act  should  be  interpreted  in  light  of 
the  emissions  reduction  goals  of  title  IV. 
The  Agency  maintains  that  a 
determination  of  whether  control  is 
established  by  contract  should  focus  on 
whether  the  owners  and  operators  of  the 
Table  A  unit  have  the  abiUty,  under  the 
contract,  to  require  emissions 
reductions  by  the  non-Table  A  unit  and 
thereby  to  affect  the  overall  operation  of 
the  unit.  It  is  not  necessary  in  this 
context  for  the  Table  A  unit's  owners 
and  operators  to  have  contractual 
authority  over  all  facets  of  the  non-Table 
A  unit's  day-to-day  operations. 

Third,  if  the  control  requirement  is  to 
be  met  by  simply  showing  that  Table  A 
unit  owners  and  operators  have  the 
ability,  by  contract,  to  require  emissions 
reductions  by  the  non-Table  A  unit,  the 
Agency  maintains  that  the  contract  must 
require  emissions  reductions  that  are 
significant,  new  reductions  that  would 
not  otherwise  have  been  implemented 
by  the  non-Table  A  unit.  It  is  difficult 
to  see  how  control  could  be 


demonstrated  if  a  contract  with  a  Table 
A  unit  merely  required  a  non-Table  A 
unit  to  "make"  reductions  that  the  non- 
Table  A  unit  had  already  implemented, 
was  already  in  the  process  of 
implementing,  or  would  have 
implemented  even  in  the  absence  of  the 
contract.  Further,  because  a  unit  might 
be  able  to  realize  relatively  minor 
reductions  while  making  little  change  in 
its  operations,  the  scale  of  the 
reductions  required  by  contract  should 
be  significant  in  order  to  demonstrate 
control  of  the  non-Table  A  unit  by 
owners  and  operators  that  otherwise 
lack  any  of)erational  responsibilities  for 
that  unit.  A  commenter  suggested  that 
the  contract  between  the  Table  A  and 
non-Table  A  units  should  specify  a 
percentage  emissions  rate  reduction  that 
the  non-Table  A  unit  is  required  to 
achieve. 

To  ensure  that  the  contract  requires 
significant,  new  reductions  by  the  non- 
Table  A  unit,  the  final  regulation 
requires  that  the  contract  establish  a 
maximum  annual  average  SO2 
emissions  rate  for  the  unit.  The 
maximum  emissions  rate  must  be  less 
than  or  equal  to  70%  of  the  lesser  of  the 
following  emissions  rates  for  the  non- 
Table  A  unit:  the  1985  actual  SO2 
emissions  rate;  the  1985  allowable  SO2 
emissions  rate;  the  greater  of  the  1989  or 
1990  actual  S02  emissions  rate;  the 
most  stringent  federally  enforceable  or 
State  enforceable  SO2  emissions 
hmitation,  as  of  November  15, 1990, 
applicable  in  Phase  I;  and  the  lesser  of 
the  average  actual  SO2  emissions  rate  or 
the  most  stringent  federally  enforceable 
or  State  enforceable  SO2  emissions 
limitation  for  the  four-quarter  period 
immediately  preceding  the  submission 
of  the  contract-based  substitution  plan.  2 
The  latter  set  of  emissions  rates  (i.e.,  the 
current  actual  and  allowable  rates)  are 
included  to  ensure  that  the  required 
reduction  in  the  unit's  emissions  rate  is 
at  least  30%  of  the  emissions  rate 
achieved,  or  required  to  be  achieved,  by 
the  non-Table  A  unit  around  the  time  of 
the  submission  of  the  substitution  plan. 
The  other  emissions  rates  (i.e.,  those  for 
1985,  1989, 1990,  and  Phase  I)  are  used 
to  ensure  that  the  current  actual  or 


^Some  units  are  subject  to  a  non-unil-specific 
emissions  limit  (e.g..  a  utility-wide  emissions 
tonnage  or  rate  limit).  The  final  regulation  provides 
that  if  such  a  unit  is  designated  as  a  substitution 
unit  in  a  contract -based  substitution  plan,  the 
Administrator  will  determine  on  a  case-by-case 
basis  how  to  apply  the  non-unit-specinc  limit  in 
setting  the  maximum  annual  SO3  emissions  rate.  If 
a  non-unit-speciTic  Federal  limit  was  in  effect  and 
applicable  to  the  unit  in  1985,  that  limit  is  already 
reflected  in  the  1985  allowable  SO2  emissions  rate 
(in  the  National  Allowance  [lata  Base),  which  will 
be  treated  as  representing  the  non-unit-  specific 
Federal  limit. 


allowable  rate  does  not  represent  a  spike 
in  the  emissions  rate  achieved  by  or 
required  for  the  unit  since  1985.  ^  A 
commenter  supported  using  all  of  these 
emissions  rates  to  set  a  maximum 
emissions  rate  for  the  non-Table  A  unit. 

The  Agency  maintains  that  a  30% 
reduction  in  the  emissions  rale  that  the 
non-Table  A  unit  would  otherwise 
achieve  represents  a  significant 
reduction.  A  commenter  supporting 
approval  of  contract-based  substitution 
plans  asserted  that  it  has  identified 
about  30  Phase  n  units  that  lack  a 
common  owner  or  operator  with  a  Table 
A  unit  and  for  which  such  plans  would 
be  economically  feasible.  The 
commenter  stated  that  this  group  of 
units  could  reduce  their  current 
emissions  rates  by  50  to  70%  and 
indicated  that  a  30%  reduction  might  be 
an  acceptable  requirement  for  approval 
of  this  type  of  substitution  plan. 

As  a  further  means  of  ensuring  that 
the  non-Table  A  unit's  reductions  are 
new,  the  final  regulation  requires  that 
the  contract-based  substitution  plan 
include  a  description  of  the  actions  that 
will  be  undertaken  so  that  the  non-Table 
A  unit  will  comply  with  the  maximum 
emissions  rate.  Such  actions  may 
include,  for  example,  the  addition  or 
modification  of  a  scrubber  or  fuel 
switching.  The  owners  and  operators  of 
the  Table  A  and  non-Table  A  units  must 
show  that  the  described  actions  will  not 
be  implemented  in  Phase  I  unless  the 
non-Table  A  imit  is  approved  as  a 
substitution  imit.  The  description  of  the 
actions  that  will  be  taken  must  be 
sufficiently  detailed  so  that  the  Agency 
can  determine  whether  the  showing  has 
been  made.  Information  relevant  to  the 
showing  includes,  inter  alia,  whether 
contracts  implementing  these  actions 
were  entered  into  before  submission  of 
the  substitution  plan.  Under  the 
regulation,  the  owners  and  operators 
must  implement  the  described  actions 
but  may  seek  to  amend  the  substitution 
plan  to  change  the  required  actions. 

In  general,  the  Agency  maintains  that 
it  is  difficult  to  make  determinations, 
particularly  in  a  large  number  of  cases, 
of  whether  owners  and  operators  will 
take  certain  future  actions  in  the 
absence  of  a  substitution  plan.  However, 
the  Agency  must  make  a  determination 
of  this  type  in  reviewing  the  actions 
described  in  each  contract-based 
substitution  plan  in  order  to  make  sure 
that  the  non-Table  A  unit  is  really 
obligated  to  make  new  reductions.  This 
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'For  the  reasons  set  forth  in  a  separate  final  rule 
in  this  Federal  Regitfer.  these  other  emissions  rates 
are  also  used  to  allocate  allowances  for  any 
substitution  unit  and  to  ensure  that  allowances  are 
not  allocated  for  emissions  reductions  that  would 
have  been  made  without  a  subsliiiition  plan. 


will  be  a  (me-time  determination  made 
when  the  plan  is  approved  (or 
disapproved)  unless  the  designated 
representative  subsequently  seeks  to 
modify  the  description  of  actions  in  the 
plan.  Further,  the  Agency  does  not 
expect  a  large  number  of  contract -based 
substitution  plans  to  be  submitted.  As 
noted  above,  commenters  have 
identified  only  about  30  units  for  which 
such  a  plan  would  be  economic 

Fourth,  it  is  important  to  ensure  that 
the  contract  imposes  an  effective 
emissions  reduction  requirement — i.e.,  a 
requirement  that  is  likely  to  be  enfoited 
by  Table  A  unit  owners  and  operators 
claiming  control  of  the  non-Table  A 
unit.  Consequmitly,  the  contract  should 
include  a  meaningful  remedy  in  the 
event  that  the  required  emissions 
reductions  are  not  achieved.  The 
concept  of  requiring  a  meaninghil 
remedy  in  the  event  of  default  was 
supported  by  a  commenter. 

lithe  Table  A  unit  owners  and 
operators  must  surrender  allowances  to 
the  Administrator  to  the  extent  that  the 
non-Table  A  unit  fails  to  make  the 
required  emissions  reductions,  then  the 
Table  A  owners  and  operators  will  bear 
responsibility  for  the  reductions  that 
they  claim  to  control  and  will  have  the 
incentive  to  take  actions  to  ensure 
achievement  of  the  reductions.  This 
puts  the  Table  A  owners  and  operators 
in  a  position  similar  to  that  of  owners 
and  operators  that  control  a  unit  directly 
by  owning  or  operating  the  unit.  If, 
instead  of  such  allowance  airrender  by 
the  Table  A  imit,  the  non-Table  A  unit 
had  to  give  allowances  to  the  Table  A 
unit  (or  to  the  Agency),  then  the  Table 
A  unit  owners  and  operators  would  bear 
no  responsibility  for  the  non-Table  A 
unit  that  they  claim  to  control.  Further, 
without  elaborate  Umitations  on  the 
transfer  of  allowances  between  the 
Table  A  and  non-Table  A  units,  there 
would  be  no  way  of  preventing  the  imits 
from  arranging  a  future  return  to  the 
non-Table  A  unit  of  any  allowances 
sunrendered  by  the  non-Table  A  unit  to 
the  Table  A  unit 

Under  the  final  regulation,  if  the  non- 
Table  A  unit  fails  to  comply  with  the 
maximum  emissions  rate  during  the 
year,  the  Table  A  unit  owners  and 
operators  must  surrender  a  number  of 
allowances  equal  to  the  non-Table  A 
unit's  baseline  multiplied  by  the 
difference  between  the  actual  emissions 
rate  for  the  year  and  the  maximum 
emissions  rate.  This  approach  segregates 
out  the  effect  of  utilization  changes  and 
leaves  such  changes  to  be  handled 
under  the  reduced  utilization  and 
allowance  surrender  provisions  (e.g., 
§  §  72.43.  72.91,  and  72.92)  applicable  to 
all  phase  I  units.  The  surrendered 


allowances  must  haw  the  same  w  an 
eariier  compUance  use  date  as  the 
allowances  allocated  to  the  non-Table  A 
unit  for  the  year,  and  the  surrender  must 
be  made  on  or  before  the  allowance 
transfer  deadline.  In  order  to  encourage 
early  reductions  at  non-Table  A  units 
and  innovative  approaches  to  achieving 
such  reductions,  the  surrender  and 
deduction  of  allowances  will  be  the 
only  remedy  under  the  Act  for  feilure  to 
meet  the  maximum  emissions  rate.  Of 
course,  the  deduction  of  allowances  for 
failure  to  achieve  the  maximum 
emissions  rate  may  resuh  in  a  unit 
having  insufficient  allowances  to  cover 
its  annual  emissions,  and  the  full 
panoply  of  remedies  for  excess 
emissions  will  then  apply. 

Finally,  in  order  to  facditate  the  Table 
A  unit  owners'  and  operators'  exercise 
of  control  and  the  Agency's  review  and 
enforcement,  where  necessary,  of  the 
substitution  plan,  the  units  involved 
should  have  a  cranmon  designated 
representative.  A  commenter  supported 
the  need  for  a  common  designated 
representative  for  this  type  of 
substitution  plan.  *  The  final  regulation 
provides  that  the  requirement  to  have  a 
common  designated  representative  is 
not  met  by  simply  having  a  common 
alternate  designated  representative.  This 
is  because,  as  explained  in  the  preamble 
of  the  November  18, 1993  proposed 
rule,  an  alternate  designated 
representative  does  not  carry  the  same 
level  of  responsibilities  as,  and  thus  is 
not  equivalent  to,  a  designated 
representative.  58  FR  60958. 

C.  Plan  Termination  if  Control 
Requirement  is  no  Longer  met 

The  January  11, 1993  regulations 
provide  that  where,  as  a  result  of 
ownership  or  other  changes,  the  units  in 
a  substitution  plan  no  longer  meet  the 
common  owner  or  operator  requirement 
in  those  regulations,  the  substitution 
plan  must  be  terminated.  The  final 
regulation  adopted  here  takes  a  similar 
approach.  If  there  are  changes  that  result 
in  the  control  requirement  no  longer 
being  met,  the  designated  representative 
must  terminate  the  plan,  whether  the 
plan  is  based  on  common  owners  or 
operators  or  on  a  contract.  The 
Administrator  may,  on  his  or  her  own 
motion,  terminate  the  plan  under  such 
circumstances. 


■*  The  comroester  also  soggestod  that  the  non- 
Table  A  owners  and  operators  be  required  to  tuboiii 
quarterly  and  annual  reports  to  the  Table  A  unit 
owners  and  operators  and  to  inderrmifj-  such 
owners  and  operators  for  any  violations  at  the  non- 
Table  A  unit.  These  requtremmts  are  not  in  the 
final  rule  because  the  Agency  believes  that  these 
matters  are  not  central  to  the  issue  of  control  and 
are  better  left  to  the  owners  fmd  oppratnrs  of  the  two 
units. 


The  only  exception  to  this 
requirement  is  for  substitution  plans 
approved,  and  included  in  final  permits 
issued,  under  the  January  11, 1993 
regulations  and  the  Partial  Settlement  in 
Environmental  Defense  Fund  v.  Carol 
M.  Browner.  No.  93-1203  fD.C  Gr. 
1993)  (signed  May  4, 1994).  So  long  as 
the  Table  A  and  non-Table  A  units 
under  each  plan  continue  to  meet  the 
common  owner,  operator,  or  designated 
representative  requirement  in  the 
January  11, 1993  regulations,  such  plans 
will  not  be  terminated  for  the  first  year 
(and,  in.  some  cases,  for  the  second  year) 
for  which  the  substitution  unit  received 
a  total  niunber  of  allowances  equal  to 
the  number  provided  in  those 
regulations.  This  exception  is  consistent 
with  both  the  May  4. 1993  settlement 
and  the  Second  Partial  Settlement  in 
Environmental  Defence  Fund  v.  Carol 
M.  Browner,  No.  93-1203  P.Q  Cir. 
1993)  (signed  August  10,  1994).  The 
Agency  maintains  that  both  settlements 
reasonably  resolve  the  substitution  plan 
issues  raised  in  the  litigation,  including 
the  issues  relating  to  the  control 
requirement. 

in.  Administrative  Reqairements 

A.  Docket 

The  docket  is  the  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  Along  with  the 
preamble  of  the  direct  final  rule,  the 
contents  of  the  docket— except  for 
interagency  review  materials — ^will 
constitute  the  record  in  case  of  judicial 
review.  See  42  U.S.C.  7607(d)(7)(A). 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (Oct.  4, 1993).  the  Administrator 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatoiy  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
ffroductivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof  or 
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(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  the  rule  seems  to  raise 
novel  legal  or  policy  issues.  As  such, 
this  action  was  submitted  to  0MB  for 
review.  Any  changes  made  in  response 
to  0MB  suggestions  or 
recommendations  are  documented  in 
the  public  record.  Any  written 
comments  from  0MB  to  EPA  and  any 
written  EPA  response  to  those 
comments  are  included  in  the  docket. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  Docket 
Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq., 
and  have  been  assigned  control  number 
2060-0258. 

This  collection  of  information  has  an 
estimated  burden  averaging  17.5  to  28 
hours  per  response  for  about  43 
responses.  These  estimates  include  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

An  Information  Collection  Request 
document  and  estimates  of  the  public 
reporting  burden  were  prepared  in 
connection  with  the  January  11. 1993 
regulations.  56  FR  63098;  58  FR  3650. 
The  regulation  modifications  contained 
in  this  document  will  not  significantly 
change  the  reporting  burden  that  was 
previously  estimated. 

Send  comments  regarding  this  burden 
analysis  or  any  other  a§pect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  Policy  Branch,  EPA. 
401  M  Street,  SW..  (Mail  Code  2136). 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Begulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  requires  each  Federal 
agency  to  consider  potential  impacts  of 
its  regulations  on  small  business 
"entities."  Under  5  U.S.C.  604(a).  an 
agency  issuing  a  notice  of  proposed 
rulemaking  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis.  Such  an 


analysis  is  not  required  if  the  head  of  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
pursuant  to  5  U.S.C  605(b). 

In  the  preamble  of  the  January  11. 
1993  regulations,  the  Administrator 
certified  that  those  regulations. 
including  the  provisions  revised  by 
today's  final  rule,  would  not  hav«  a 
signifuant  impact.  58  FR  3649.  The 
final  rule  revisions  adopted  today  are 
not  significant  enough  to  change  the 
economic  impact  addressed  in  the 
preamble  of  the  January  11. 1993 
regulations,  which  were  certified  as  not 
having  a  significant  impact.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b).  I 
hereby  certify  that  the  revised  rule  will 
not  have  a  significant,  adverse  impact 
on  a  substantial  number  of  small 
entities. 

E.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act.  publication  of  this  rule  was 
preceded  by  consultation  with  any 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

List  of  Subjects  in  40  CFR  Part  72 

Environmental  protection,  Acid  rain. 
Air  pollution  control.  Electric  utilities. 
Permits.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  November  14, 1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  72— {AMENDED] 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651  et  seq. 

2.  Section  72.41  is  amended  by 
revising  paragraphs  (c)(5)  and  (e)(3)(iv) 
and  adding  paragraphs  (c)(6),  (c)(7),  and 
(e)(l)(iii)  to  read  as  follows: 

§72.41    Phase  I  substitution  plans. 

«  «  «  *  * 

(c)*  •   * 

(5)  A  demonstration  that  the 
substitution  plan  meets  the  requirement 
that  each  imit  under  paragraph  (a)(2)  of 
this  section  is  under  the  control  of  the 
owner  or  operator  of  each  unit  under 
paragraph  (a)(1)  of  this  section  that 
designates  the  unit  under  paragraph 
(a)(2)  of  this  section  as  a  substitution 
unit.  The  demonstration  shall  be  one  of 
the  following: 

(i)  If  the  unit  under  paragraph  (a)(1) 
of  this  section  has  one  or  more  owners 


or  operators  that  have  an  aggregate 
percentage  ownership  interest  of  50 
percent  or  more  in  the  capacity  of  the 
unit  under  paragraph  (a)(2)  of  this 
section  or  the  units  have  a  common 
operator,  a  statement  identifying  such 
owners  or  operators  and  their  aggregate 
percentage  ownership  interest  in  the 
capacity  of  the  unit  under  paragraph 
(a)(2)  of  this  section  or  identifying  the 
units'  common  operator.  The  designated 
representative  shall  submit  supporting 
documentation  upon  request  by  the 
Administrator. 

(ii)  If  the  unit  under  paragraph  (a)(1) 
of  this  section  has  one  or  more  owners 
or  operators  that  have  an  aggregate 
percentage  ownership  interest  of  at  least 
10  percent  and  less  than  50  percent  in 
the  capacity  of  the  unit  under  paragraph 
(a)(2)  of  this  section  and  the  units  do  not 
have  a  common  operator,  a  statement 
identifying  such  owners  or  operators 
and  their  aggregate  percentage 
ownership  interest  in  the  capacity  of  the 
unit  under  paragraph  (a)(2)  of  this 
seciton  and  stating  that  each  such  owner 
or  operator  has  the  contractual  right  to 
direct  the  dispatch  of  the  electricity 
that,  because  of  its  ownership  interest, 
it  has  the  right  to  receive  from  the  unit 
under  paragraph  (a)(2)  of  this  section. 
The  fact  that  the  electricity  that  such 
owner  or  operator  has  the  right  to 
receive  is  centrally  dispatched  through 
a  power  pool  will  not  be  the  basis  for 
determining  that  the  owner  or  operator 
does  not  have  the  contractual  right  to 
direct  the  dispatch  of  such  electricity. 
The  designated  representative  shall 
submit  supporting  documentation  upon 
request  by  the  Administrator. 

(iii)  A  copy  of  an  agreement  that  is 
binding  on  the  owners  and  operators  of 
the  unit  under  paragraph  (a)(2)  of  this 
.section  and  the  owners  and  operators  of 
the  unit  under  paragraph  (a)(1)  of  this 
section,  provides  each  of  the  following 
elements,  and  is  supported  by 
documentation  meeting  the 
requirements  of  paragraph  (c)(6)  of  this 
section: 

(A)  The  owners  and  operators  of  the 
unit  under  paragraph  (a)(2)  of  this 
section  must  not  allow  the  unit  to  emit 
sulfur  dioxide  in  excess  of  a  ma.ximum 
annual  average  SO2  emissions  rate  (in 
Ibs/mmBtu).  specified  in  the  agreement, 
for  each  year  during  the  period  that  the 
substitution  plan  is  in  effect. 

(B)  The  maximum  annual  average  SO: 
emissions  rate  for  the  unit  under 
paragraph  (a)(2)  of  this  section  shall  not 
exceed  70  percent  of  the  lesser  of:  the 
unit's  1985  actual  SO2  emissions  rate; 
the  unit's  1985  allowable  SO2  emissions 
rate;  the  greater  of  the  unit's  1989  or 
1990  actual  SO2  emissions  rate;  the  most 
stringent  federally  enforceable  or  State 


enforceable  SOj  emissions  limitation,  as 
of  November  15. 1990.  applicable  to  the 
unit  in  Phase  I;  or  the  lesser  of  the 
average  actual  SO2  emissions  rate  or  the 
most  stringent  federally  enforceable  or 
State  enforceable  SO2  emissions 
limitation  for  the  unit  for  four 
consecutive  quarters  that  immediately 
precede  the  SO-day  period  ending  on  the 
date  the  substitution  plan  is  submitted 
to  the  Administrator.  If  the  unit  is 
txivered  by  a  non-unit-specific  federally 
enforceable  or  State  enforceable  SO2 
emissions  limitation  in  the  four 
consecutive  quarters  or,  as  of  November 
15. 1990,  in  Phase  I,  the  Administrator 
will  determine,  on  a  case-by-case  basis, 
how  to  apply  the  non-unit-specific 
emissions  limitation  for  purposes  of 
determining  whether  the  maximum 
annual  average  SO2  emissions  rate 
meets  the  requirement  of  the  prior 
sentence.  If  a  non-unit-specific  federally 
enforceable  SO2  emissions  limitation  is 
not  diffierent  from  a  non-unit-specifk 
federally  enforceable  SO2  emissions 
limitation  that  was  effective  and 
applicable  to  the  unit  in  1985,  the 
Administrator  will  apply  the  non-unit- 
specific  SO2  emissions  limitation  by 
using  the  1985  allowable  SO2  emissions 
rate. 

(C)  For  each  year  that  the  actual  SO2 
emissions  rate  of  the  unit  under 
paragraph  (a)(2)  of  this  section  exceeds 
the  maximum  aimual  average  SO> 
emissions  rate,  the  designated 
representative  of  the  unit  under 
paragraph  (a)(1)  of  this  section  must 
surrender  allowances  for  deduction 
from  the  Allowance  Tracking  System 
account  of  the  unit  under  paragraph 
(a)(1)  of  this  section.  The  designated 
representative  shall  surrender 
allowances  authorizing  emissions  equal 
to  the  baseline  of  the  unit  under 
paragraph  (a)(2)  of  this  section 
multiplied  by  the  difference  between 
the  actual  SO2  emissions  rate  of  the  unit 
under  paragraph  (a)(2)  of  this  section 
and  the  maximum  annual  average  SO2 
emissions  rate  and  divided  by  2000  lbs/ 
ton.  The  surrender  shall  be  made  by  the 
allowance  transfer  deadline  of  the  year 
of  the  exceedance,  and  the  surrendered 
allowances  shall  have  the  same  or  an 
earlier  compliance  use  date  as  the 
allowances  allocated  to  the  unit  under 
paragraph  (a)(2)  of  this  section  for  that 
year.  The  designated  representative  may 
identify  the  serial  numbers  of  the 
allowances  to  be  deducted.  In  the 
absence  of  such  identification, 
allowances  will  be  deducted  on  a  fir&t- 
in.  first-out  basis  under  §  73.35(c)(2)  of 
thi,s  chapter. 

(D)  The  unit  under  paragraph  (a)(2)  of 
this  section  and  the  unit  under 
paragraph  (a)(1)  of  this  section  shall 


designate  a  common  designated 
representative  during  the  period  that  the 
substitution  plan  is  in  effect.  Having  a 
common  alternate  designated 
representative  shall  not  satisfy  the 
requirement  in  the  prior  sentence. 

(E)  Except  as  provided  in  paragraph 
(c)(6)(i)  of  this  section,  the  actual  SO2 
emissions  rate  for  any  year  and  the 
average  actual  SO2  emissions  rate  for 
any  period  shall  be  determined  in 
accordance  with  part  75  of  this  chapter. 
(6)  A  demonstration  imder  paragraph 
(c)(5)(iii)  of  this  section  shall  include 
the  following  supporting 
documentation: 

(i)  The  calculation  of  the  average 
actual  SOi  emissions  rate  and  the  most 
stringent  federally  enforceable  or  State 
enforceable  SO2  emissions  limitation  for 
the  unit  for  the  four  consecutive 
quarters  that  immediately  preceded  the 
30-day  period  ending  on  the  date  the 
substitution  plan  is  submitted  to  the 
Administrator.  To  the  extent  that  the 
four  consecutive  quarters  include  a 
quarter  prior  to  January  1, 1995,  the  SO2 
emissions  rate  for  the  quarter  shall  be 
determined  applying  the  methodology 
for  calculating  SOi  emissions  set  forth 
in  appendix  C  of  this  part.  This 
methodology  shall  be  applied  using  data 
submitted  for  the  quarter  to  the 
Secretary  of  Energy  on  United  States 
Department  of  Energy  Form  767  or,  if 
such  data  has  not  been  submitted  for  the 
quarter,  using  the  dataprepared  for  such 
submission  for  the  quarter. 

(ii)  A  description  of  the  actions  that 
will  be  taken  in  order  for  the  unit  under 
paragraph  (a)(2)  of  this  section  to 
comply  with  the  maximum  annual 
average  SO2  emissions  rate  under 
paragraph  (c)(5)(iii)  of  this  section. 

(iii)  A  description  of  any  contract  for 
implementing  the  actions  described  in 
paragraph  (c)(6)(ii)  of  this  section  that 
was  executed  before  the  date  on  which 
the  agreement  under  paragraph  (c)(5)(iii) 
of  this  section  is  executed.  The 
designated  representative  shall  state  the 
execution  date  of  each  such  contract 
and  state  whether  the  contract  is 
expressly  contingent  on  the  agreement 
under  paragraph  (c)(5)(iii)  of  this 
section. 

(iv)  A  showing  that  the  actions 
described  under  paragraph  (c)(6)(ii)  of 
this  section  will  not  be  implemented 
during  Phase  I  unless  the  unit  is 
approved  as  a  substitution  unit. 
(7)  The  special  provisions  in 
paragraph  (e)  of  this  seclion. 
>        •        •        *        • 

(e)*   •   * 


(1)*   •   * 

(iii)  Where  an  approved  substitution 
plan  includes  a  demonstration  under 


paragraphs  (cH5)(iii)  and  (c)(6)  of  this 
section. 

(A)  The  owners  and  operators  of  the 
substitution  unit  covered  by  the 
demonstration  shall  implement  the 
actions  described  under  paragraph 
(c)(6)(ii)  (rfthis  section,  as  adjusted  by 
the  Administrator  in  approving  the  plan 
or  in  revising  the  permit.  The 
designated  representative  may  submit 
proposed  permit  revisions  changing  the 
description  of  the  actioiis  to  be  taken  in 
order  for  the  substitution  unit  to  achieve 
the  maximum  annual  average  SO2 
emissions  rate  under  the  approved  plan 
and  shall  include  in  any  such 
submission  a  showing  that  the  actions 
in  the  changed  description  will  not  bo 
implemented  during  Phase  I  unless  the 
unit  remains  a  substitution  unit.  The 
permit  revision  will  be  treated  as  an 
administrative  amendment,  except 
where  the  Administrator  determines 
that  the  change  in  the  description  alters 
the  fundamental  natiu*  of  the  actions  to 
be  taken  and  that  public  notice  and 
comment  will  contribute  to  the 
decision-making  process,  in  which  <;ase 
the  permit  revision  will  be  treated  as  a 
permit  modification  or,  at  the  option  of 
the  designated  representative,  a  fast- 
track  modification. 

(B)  The  designated  representative  of 
the  unit  under  paragraph  (a)(1)  of  this 
section  shall  surrender  allowances,  and 
theAdministrator  will  deduct 
allowances,  in  accordance  with 
paragraph  (c}(5)(iii)(C)  of  this  section. 
The  surrender  and  deduction  of 
allowances  as  required  under  the  prior 
sentence  shall  be  the  only  remedy  under 
the  Act  for  a  failure  to  meet  the 
maximum  annual  average  SO2 
emissions  rate,  provided  that,  if  such 
deduction  of  allowance  results  in  excess 
emissions,  the  remedies  for  excess 
emissions  shall  be  fully  applicable. 
*        «        *        •        • 

(3)  *    •    * 

(iv)(A)  If  there  is  a  change  in  the 
owTiership  interest  of  the  owners  or 
operators  of  any  unit  under  a 
substitution  plan  approved  as  meeting 
the  requirements  of  paragraph  (c)(5)(i) 
or  (ii)  of  this  section  or  a  change  in  such 
owners'  or  operators'  right  to  direct 
dispatch  of  electricity  from  a 
substitution  unit  under  such  a  plan  and 
the  demonstration  under  paragraph 
(c)(5)(i)  or  (ii)  of  this  section  cannot  be 
made,  then  the  designated 
representatives  of  the  un  ts  governed  by 
this  plan  shall  submit  a  notification  to 
terminate  the  plan  so  that  the  plan  wiH 
terminate  as  of  January  1  of  the  calendar 
year  during  which  the  change  is  made. 

(B)  Where  a  substitution  plan  is 
approved  as  meeting  the  requirements 
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of  paragraph  (cK5)(iii)  of  this  section,  if 
there  is  a  change  in  the  agreement  under 
paragraph  (c](3](iii)  of  this  section  and 
a  demonstration  that  the  agreement,  as 
changed,  meets  the  requirements  of 
paragraph  (c)(5)(iii)  cannot  be  made, 
then  the  designated  representative  of  the 
units  governed  by  the  plan  shall  submit 
a  notification  to  terminate  the  plan  so 
that  the  plan  will  terminate  as  of 
January  1  of  the  calendar  year  during 
which  the  change  is  made.  Where  a 
substitution  plan  is  approved  as  meeting 
the  requirements  of  paragraph  (c)(5)(iii) 
of  this  section,  if  the  requirements  of  the 
first  sentence  of  paragraph  (e)(l)(iii)(A) 
of  this  section  are  not  met  during  a 
calendar  year,  then  the  designated 
representative  of  the  units  governed  by 
the  plan  shall  submit  a  notification  to 
terminate  the  plan  so  that  the  plan  will 
terminate  as  of  January  1  of  such 
calendar  year. 

(C)  If  the  plan  is  not  terminated  in 
accordance  with  paragraphs  (e)(3)(iv)(A) 
or  (B)  of  this  section,  the  Administrator, 
on  his  or  her  own  motion,  will 
terminate  the  plan  and  deduct  the 


allowances  required  to  be  surrendered 
under  paragraph  (e)(3)(ii)  of  this  section. 

(D)  Where  a  substitution  unit  and  the 
Phase  I  unit  designating  the  substitution 
unit  in  an  approved  substitution  plan 
have  a  common  owner,  operator,  or 
designated  representative  during  a  year, 
the  plan  shall  not  be  terminated  under 
paragraphs  (e)(3)(iv)(A).  (B),  or  (C)  of 
this  section  with  regard  to  the 
substitution  unit  if  the  year  is  as 
specified  in  paragraph  (e)(3)(iv){D)(l)  or 
(2)  of  this  section  and  the  unit  received 
from  the  Administrator  for  the  year, 
under  the  Partial  Settlement  in 
Environmental  Defense  Fund  v.  Carol 
M.  Browner,  No.  93-1203  (D.C.  Cir. 
1993)  (signed  May  4, 1993),  a  total 
■  number  of  allowances  equal  to  the  unit's 
baseline  multiplied  by  the  lesser  of  the 
unit's  1985  actual  SO2  emissions  rate  or 
1985  allowable  SO2  emissions  rate. 

(7)  Except  as  provided  in  paragraph 
(e)(3)(iv)(D)(2)  of  this  section,  paragraph 
(e)(3)(iv)(D)  of  this  section  shall  apply  to 
the  first  year  in  Phase  I  for  which  the 
unit  is  and  remains  an  active 
substitution  unit. 

(2)  If  the  unit  has  a  Group  1  boiler 
under  part  76  of  this  chapter  and  is  and 


remains  an  active  substitution  unit 
during  1995,  paragraph  (e)(3)(iv)(D)  of 
this  section  shall  apply  to  1995  and  to 
the  second  year  in  Phase  I  for  which  the 
unit  is  and  remains  an  active 
substitution  unit. 

(3)  If  there  is  a  change  in  the  owners, 
operators,  or  designated  representative 
of  the  substitution  unit  or  the  Phase  I 
unit  during  a  year  under  paragraph 
(e){3)(iv)(D)(I)  or  [2)  of  this  section  and, 
with  the  change,  the  units  do  not  have 
a  common  owner,  operator,  or 
designated  representative,  then  the 
designated  representatives  for  such 
units  shall  submit  a  notification  to 
terminate  the  plan  so  that  the  plan  will 
terminate  as  of  January  1  of  the  calendar 
year  during  which  the  change  is  made. 
If  the  plan  is  not  terminated  in 
accordance  with  the  prior  sentence,  the 
Administrator,  on  his  or  her  own 
motion,  will  terminate  the  plan  and 
deduct  the  allowances  required  to  be 
surrendered  under  paragraph  (e)(3)(ii)  of 
this  section. 
IFR  Doc.  94-28710  Filed  11-21-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

Axle  Weights  of  Public  Transit  Buses; 
Extension  of  Exclusion  Period 

AGENCIES:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA).  DOT. 
action:  Notice. 

SUMMARY:  The  Congress  directed  the 
Secretary  of  Transportation  to  study  and 
provide  recommendations  to  address 
the  matter  of  public  transit  buses  that 
exceed  Interstate  System  axle  weight 
limits.  The  Congress  also  excluded 
public  transit  buses  from  Interstate 
System  axle  weight  limits  for  2  years 
(until  October  6. 1994)  and  provided 
that  the  Secretary  could  extend  the 
exclusion  for  an  additional  year.  The 
study  was  transmitted  to  the  Congress 
on  September  20. 1994,  but  legislation 
would  be  required  to  implement  its 
recommendation  to  allow  higher  bus 
axle  weights  until  lighter  buses  can  be 
developed  and  this  will  require 
additional  time.  Therefore,  renewing  the 
exclusion  for  1  more  year  will  allow 
public  transit  buses  to  continue  to 
operate  on  the  Interstate  System  at  axle 
weights  authorized  by  each  state  while 
a  permanent  solution  is  implemented. 
DATES:  The  exclusion  of  public  transit 
buses  from  the  Interstate  System  axle 
weight  limits  is  extended  to  October  6. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek.  Office  of  Motor  Carrier 


Information  Management,  at  (202)  366- 
2212,  or  Mr.  Charles  Medalen.  Office  of 
Chief  Counsel,  at  (202)  366-1354. 
Federal  Highway  Administration;  Mr. 
Bart  W.  Mancini,  Office  of  Engineering 
Evaluation,  at  (202)  366-0224.  or  Mr. 
Richard  Wong,  Office  of  Chief  Counsel, 
at  (202)  366-1936,  Federal  Transit 
Administration,  Department  of 
Transportation.  400  .Seventh  Street. 
SVV..  Washington,  D.C.  20590.  Office 
hours  are  frorti  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Section 
341  of  the  FY  1993  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  102-388. 
106  Stat.  1520,  at  1552)  amended 
.section  1023  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-240, 105  Stat.  1914.  at 
1951)  by  adding  a  new  paragraph  (h). 
Paragraph  (h)(2)  required  the  Secretary 
to  conduct  a  study  of  the  maximum  axle 
weight  limits  of  "public  transit 
vehicles"  on  the  Interstate  System. 
Paragraph  (h)i,l)  excluded  "any  vehicle 
which  is  regularly  and  exclusively  used 
as  an  intrastate  public  agency  transit 
passenger  bus"  from  the  single-  and 
tandem-axle  weight  limits  imposed  on 
the  Interstate  System  by  the  second 
sentence  in  23  U.S.C.  127  for  2  years 
from  the  effective  date  of  the  legislation, 
October  6,  1992,  and  authorized  the 
Set;retar)'  to  renew  the  exclusion  for  an 
additional  year. 

States  that  fail  to  enforce  the  Interstate 
Sy.stem  weight  limits  could  be  penalized 
by  the  loss  of  their  Federal  highway 


funds  under  23  U.S.C.  141(c)(2).  Before 
the  exclusion  became  effective,  buses 
were,  on  occasion,  stopped  by  State 
enforcement  personnel  and  forced  to 
unload  passengers  until  they  were  no 
longer  overweight. 

The  study  required  by  paragraph 
(h)(2)  was  transmitted  to  the  Congress 
on  September  20, 1994.  However,  action 
to  address  overweight  axles  of  public 
transit  buses  on  the  Interstate  System 
will  require  additional  time.  A  1-year 
extension  will  allow  public  transit  buses 
to  continue  to  operate  on  the  Interstate 
System  without  the  threat  of  possible 
funding  sanctions  or  the  removal  of 
passengers  while  a  permanent  solution 
to  the  problem  is  implemented. 

Therefore,  any  vehicle  which  is 
regularly  and  exclusively  used  as  an 
intrastate  public  agency  transit 
passenger  bus  is  excluded,  until  October 
6, 1995,  from  the  second  sentence  of 
section  23  U.S.C.  127  relating  to  axle 
weight  limitations  for  vehicles  using  the 
D wight  D.  Eisenhower  System  of 
Interstate  and  Defense  Highways. 

Authority:  Sec.  1023.  Intermodal  Surfattf 
Tran.sportation  Efficiencv  Act  of  1991.  Pub. 
L,  102-240, 105  Stat.  1914,  at  1951,  as 
amended  by  sec.  341,  Pub.  L.  102-388. 106 
Stat.  1520.  at  1552. 

Issued  on:  November  15.  1994. 
Rodney  E.  Slater, 
Fprfera/  Highway  Administrator. 

Lssued  on:  November  15. 1994. 
Gordon  J.  Linton. 

Federal  Transit  Administrator. 

IFR  Doc.  94-28770  Filed  11-21-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docicet  No.  93-AWA-13] 
RIN  2120-.AF38 

Proposed  Alteration  of  the  Los 
Angeles,  CA,  Class  B  Airspace 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(.NPRM). 

oliMMARY:  This  notice  proposes  to  alter 
the  Los  Angeles,  CA,  Class  B  airspace 
area.  This  proposal  would  lower  the 
ceiling  of  the  Los  Angeles  Class  B 
airspace  area  from  12.500  feet  mean  sea 
level  (MSL)  to  10.000  feet  MSL;  raise  the 
base  altitude  west  of  Santa  Monica,  CA. 
from  4.000  feet  MSL  to  7,000  feet  MSL 
to  provide  for  more  airspace  for 
uncontrolled  traffic  to  navigate  outside 
of  the  Los  Angeles  Class  B  airspace  area; 
and  expand  the  eastern,  southern  and 
southeastern  boundaries  for  additional 
airspace  for  the  arrival  of  high 
performance  aircraft.  This  action  would 
improve  aviation  traffic  flow  and 
enhance  safety  in  the  Los  Angeles  area 
while  accommodating  the  concerns  of 
airspace  users. 

DATES:  Comments  must  be  received  on 
or  before  January  23, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration.  Office  of  the 
Chief  Coimsel,  Attention:  Rules  Docket . 
(AGC-200).  Airspace  Docket  No.  93- 
AWA-13.  800  Independence  Avenue. 
SW..  Washineton.  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Ser\4ce,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identif)'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
steunped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWA-13."  The  postcard  will  be  dale/ 
time  stamped  and  returned  to  the 
commenter.  .Ml  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  smnmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  also  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue.  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11 -2 A,  which  describes  tlie  application 
procedure.. 

Related  Rulemaking  Actions 

On  May  21 .  1970.  the  FAA  published 
Amendment  91-78  to  part  91  of  the 
Federal  Aviation  Regulations  (35  FR 
7782)  which  provided  for  the 
establishment  of  Terminal  Control  Areas 
(TCA's). 

On  June  21. 1988.  the  FAA  pubhshed 
a  final  rule  which  requires  Mode  C 
equipment  when  operating  within  30 
nautical  miles  of  any  designated  TCA 
primary  airport  from  the  surface  up  to 
10.000  feet  MSL.  except  for  those 


aircraft  not  originally  certified  with  an 
engine  driven  electrical  system  or  which 
have  not  subsequently  been  certified 
with  such  a  svstem  installed  (53  FR 
23356). 

On  October  14, 1988.  the  FAA 
published  a  final  rule  that  revised  the 
classification  and  pilot/equipment 
requirements  for  conducting  operations 
in  a  TCA  {53  FR  40318).  Specifically, 
the  rule:  (a)  EstabUshed  a  single-class 
TCA;  (b)  requires  the  pilot  in  command 
of  a  civil  aircraft  operating  within  a  TCA 
to  hold  at  least  a  private  pilot  certificate, 
e.xcept  for  a  student  pilot  who  has 
received  certain  documented  training; 
and  (c)  eliminated  the  helicopter 
exception  from  the  minimum 
navigational  equipment  requirement. 

On  December  17,  1991,  the  FAA 
published  a  final  rule  on  airspace 
reclassification  (56  FR  65655)  of  those 
airspace  designations  described  in  part 
71  of  the  FAR.  As  a  result  of  this 
reclassification,  that  airspace  formerly 
referred  to  as  the  Los  Angeles,  CA, 
Terminal  Control  Area  was  reclassified 
to  the  Los  Angeles,  CA,  Class  B  airspace, 
effective  September  16. 1993. 

Background 

The  Class  B  airspace  (TCA  prior  to 
September  16,  1993)  program  was 
developed  to  reduce  the  midair  collision 
.  potential  in  the  congested  airspace 
surrounding  airports  with  high  density 
air  traffic  by  providing  an  area  in  which 
all  aircraft  will  be  subject  to  certain 
operating  rules  and  equipment 
requirements.  The  density  of  traffic  and 
the  type  of  operations  being  conducted 
in  the  airspace  surrounding  major 
terminals  increase  the  probability  of 
midair  collisions.  In  1970,  an  extensive 
study  found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflict's  was  the  mix  of  uncontrolled 
aircraft  operating  under  visual  flight 
rules  (VFR)  and  controlled  aircraft 
operating  under  instrument  flight  rules 
(IFR).  Class  B  airspace  areas  provide  a 
method  to  accommodate  the  increasing 
number  of  IFR  and  VFR  operations.  The 
regulatory  requirements  of  Class  B 
airspace  areas  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  giving  air  traffic  control 
(ATC)  increased  capability  to  provide 
aircraft  separation  service,  thereby 
minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft.  To  date,  the  FAA 
has  established  a  total  of  29  Class  B 
airspace  area  designations.  The  FAA  is 
proposing  to  take  action  to  modify  or 
implement  additional  Class  B  airspace 
areas  to  provide  greater  protection  of  air 


traffic  in  the  airspace  regions  most 
commonly  used  by  passenger-carrying 
aircraft. 

Qass  B  airspace  areas  are  published 
in  Paragraph  3000  of  FAA  Order 
74O0.9B  dated  July  18, 1994,  and 
effective  September  16, 1994.  The  Class 
B  airspace  area  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  standard  configuration  of  a  Class 
B  airspace  area  consists  of  3  concentric 
circles  centered  on  the  primary  airport 
extending  to  10, 20,  and  30  nautical 
miles  respectively.  The  vertical  limits  of 
the  Class  B  airspace  area  should 
normally  not  exceed  10,000  feet  MSL, 
with  the  floor  established  at  the  surface 
in  the  inner  area  and  at  levels 
appropriate  for  operations  in  the  outer 
areas.  Variations  of  these  criteria  may  be 
authorized  contingent  upon  terrain, 
adjacent  regulatory  airspace,  and  other 
factors  unique  to  the  area. 

Pre-NPRM  Public  Input 

As  announced  in  the  Federal  Register 
on  April  22, 1992.  pre-NPRM  airspace 
meetings  were  held  on  J\me  23,  25.  30 
and  July  1, 1992,  at  Brentwood,  San 
Diego,  Los  Alamitos,  and  Walnut, 
California,  respectively,  to  encourage 
the  pubhc  and  airspace  users  to 
participate  in  developing  the  design  for 
the  Los  Angeles  Class  B  airspace  area 
modification  57  FR  14670.  Comments 
on  this  proposed  modification  were 
provided  by  private  citizens,  local 
government  agencies,  user  groups,  and 
local  airport  authorities.  These 
comments  were  considered  In  the 
proposed  modification  of  the  Los 
Angeles  Class  B  airspace  area. 

Klot  groups  were  concerned  more 
about  the  aviation  aspects  of  the 
proposal,  while  some  homeowners  were 
more  cr  ncemed  with  the  non-aviation 
aspects.  Lowering  the  ceiling  of  the 
proposed  airspace  from  12,500  to  10,000 
feet  MSL  generated  positive  response 
from  most  pilots,  because  pilots  would 
be  able  to  overfly  the  Class  B  airspace 
area  and  descend  south  of  the  Class  B 
airspace  area  while  conforming  to  the 
mode  C  requirement.  Some  homeowners 
viewed  this  modification  negatively. 
Current  flight  tracks  bring  aircraft  over 
their  homes,  and  lowering  the  ceiling  of 
the  proposed  airspace  would  bring  these 
aircraft  in  closer  proximity  to  their 
homes.  It  should  be  noted  that  this 
proposed  action  does  not  propose  a 
change  to  these  flight  tracks,  as  they 
now  exist. 

Both  groups  had  positive  comments 
on  raising  the  floor  in  the  Malibu  area 
to  provide  additional  VFR  operations. 
Expansion  of  the  Class  B  airspace 
boundaries  generated  conflicting 


comments.  Homeowners  saw  the 
regulatory  airspace  as  growing  for  no 
reason,  while  pilots  viewed  the  growth 
of  regulatory  airspace  as  providing 
additional  controUed  airspace  for  high 
performance  aircraft  from  the  east, 
southeast  and  south.  Other  comments 
are  discussed  below  in  the  "Proposal" 
section. 

The  Proposal 

The  FAA  proposes  to  amend  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  modify  the  existing  Los 
Angeles  Class  B  airspace  area,  based  on 
safety  and  operational  needs.  The  FAA's 
responsibility  is  to  manage  efficiently 
and  safely  the  airspace  surrounding  the 
Los  Angeles  area.  This  proposal  would 
lower  the  ceiling  of  the  Los  Angeles 
Class  B  airspace  area  from  12,500  feet 
mean  seal  level  (MSL)  to  10,000  feet 
MSL;  raise  the  base  altitude  west  of 
Santa  Monica.  CA,  bom  4,000  feet  MSL 
to  7,000  feet  MSL  to  provide  more 
airspace  for  uncontrolled  traffic  to 
navigate  outside  of  the  Los  Angeles 
Class  B  airspace  area;  and  expand  the 
eastern,  southern  and  southeastern 
boundaries  for  additional  controlled 
airspace  for  the  high  performance 
aircraft.  The  proposed  alteration  is 
depicted  in  the  attached  chart. 

The  following  proposed  modifications 
of  the  Los  Angeles  Class  B  airspace  area 
are  as  follows: 

Area  A.  That  alrsfnce  extending  from 
the  surface  to  10,000  feet  MSL  twunded 
by  a  fine  beginning  at  lat.  34°00'08'T»J., 
long.  118''45'01"W.;  to  lat  34'*00'33"N..  -. 
long.  118''32'56"W.;to  lat.  33'*57'42"N., 
long.  118''27'23"W.  (Bailona  Creek/ 
Pacific  Ocean);  to  laL  33'*57'42"N.,  long. 
118''22'10"W.  (Manchester/405  Fwy);  to 
lat.  33''58'54"N.,  long.  118''16'41"W. 
(Broadway/64th  St.);  to  lat.  33«'55'52"N., 
long.  118''16'43"W.  (Broadway /Imperial 
Hwy);  to  lat.  33<'55'51"N..  long. 
118°26'05"W.  (Imperial  Hwy/Padfic 
Ocean);  to  lat.  33''45'34"N.,  "long. 
118°27'01"W.  (LIMBO  intersection);  to 
lat.  35''45'14"N.  long.  118''32'29"W. 
(INISH  intersection);  to  the  point  of 
beginning. 

This  change  is  necessary  l>ecause  of 
the  concentration  of  high  performance 
aircraft  operating  very  close  to  the 
surface  as  they  arrive  and  depart  Los 
Angeles  International  (LAX),  the  Class  B 
airspace  primary  airport  The  proposed 
modification,  which  incorporates  the 
suggestion  made  by  the  Southern 
Cahfomia  Airspace  User's  Group  to 
relocate  the  boimdary  of  the  area,  would 
reduce  the  area  size  to  the  north  of  Los 
Angeles,  thereby  enabling  aircraft 
utihzing  the  VFR  Special  Flight  Rules 
Area  to  enter  the  traffic  pattern  sooner 
for  the  Santa  Monica  Airport 


Additionally,  this  would  allow  aircraft 
at  Santa  Monica  Airport  to  enter  the 
traffic  pattern  at  a  more  reasonable 
altitude.  General  aviation  user  groups 
actively  supported  this  modification 
with  the  assurance  that  the  VFR  Special 
Flight  Rules  Area  would  remain 
available  for  transition  through  the  Class 
B  airspace. 

The  number  of  tuibopix^  aircraft 
operating  at  LAX  has  Increased.  The 
proposed  modification  would 
accommodate  the  requirement  to 
contain  tiuboprop  operatior  s  within  the 
Class  B  airspace  area,  segregating  them 
from  jet  operations.  Overwater  portions 
of  this  area,  used  by  VFR  traffic  for 
banner  tows  and  low  level  sightseeing, 
would  not  be  adversely  aflected  by  this 
change. 

Area  B.  That  airspace  extending 
upward  iwm  1,500  feet  MSL  to  and 
including  10,000  feet  MSL  bounded  by 
a  line  beginning  at  lat  33''58'54"N., 
long.  118''16'41"W.  (Broadway/64th  St.); 
to  lat  34»00'01"N.,  long.  118»07'58"W. 
(Garfield/Washington  Blvd);  to  lat. 
33''56'10"N..  long.  118°07'21"W. 
(Stonewood  Center);  thence  to  lat. 
33''55'52"N.,  long.  118''16'43"W. 
(Broadway/Imperial  Hwy);  to  the  point 

of  beginning. 
The  proposed  Area  B  Is  designed  to 

allow  more  airspace  with  less 

restrictions  for  use  by  emergency 

support  aircraft. 
Area  C.  TTiat  airspace  extending 

upward  from  2,500  feet  MSL  to  and 

including  10,000  feet  MSL  bounded  by 

a  line  beginning  at  lat  34°06'00"N., 

long.  118""14'27"W.  (Railroad  Freight 

Yard);  to  lat  34''06'00'TM.,  long. 

118»11'23"W.  (Ernest  E.  Debs  Regional 

Park);  to  lat.  34°02'03"N.,  long. 

118°03'39"W.  (Legg  Lake);  to  lat. 

33''58'40"N.,  long.  118''01'49"W. 

(Whi^tier  College);  to  lat.  33°54'10"N.. 

long.  118"'01'49"VV.;  to  lat.  33''53'35"N.. 

long.  118'10'55"W.  (Dominguez  High 

School);  to  lat.  33°55'52"N..  long. 

118''16'43"W.  (Broadwav/Im penal 

Hwv);  to  lat  33''56'10"N.,  long. 

118''07'21"W.  (Stonewood  Center);  to 

lat.  34''00'01"N.,  long.  118''07'58"W. 

(Garfield/Washington  Blvd);  to  lat. 

33°58'54"N.,  long.  118''16'41"W. 

(Broadway/64th  St.);  to  lat.  33*57'42"N.. 

long.  118''22'10"W.  (Manchester/405 

Fwy);  to  lat  SS-OO^O'N.,  long. 

118°23'05"W.  (West  Los  Angeles 

College);  to  lat.  34''02'49  TSI.,  long. 

118''21'48"W.;  to  the  point  of  beginning. 
The  proposed  modification  would 

ease  the  restrictions  on  aircraft 
transiting  north  from  Santa  Monica  and 
make  navigation  between  the  Los 
Angeles  Class  B  airspace  area  and  the 
Burbank-Glendale-Pasadena  Airport. 
CA,  Class  C  airspace  area  less  difficult. 
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Reducing  this  area  of  the  Class  B 
airspace  area  would  increase  the  usable 
airspace  for  GA  and  emergency  response 
aircraft  as  well  as  facilitate  navigation 
clear  of  the  Class  B  airspace  area. 

Area  D.  That  airspace  extending 
upward  from  4,000  feet  MSL  to  and 
including  10.000  feet  MSL  bounded  by 
a  line  begiiming  at  lat.  34''02'03"N., 
long.  118'*03'39"W.  (Legg  Lake);  to  lat. 
34'00'45"N.,  long.  117«54'03"W.;  to  lat. 
33''57'40"N.,  long.  117«'53'35"W.;  to  lat. 
33''54'26"N..  long.  117">54'21"W.  (Brea 
Municipal  Golf  Course);  to  lat. 
33''54'10"N..  long.  118''01'49"W.;  to  lat. 
33°58'40"N.,  long.  118°01'49"W. 
(Whittier  College);  to  the  point  of 
beginning. 

The  proposed  change  would  move  the 
northern  boundary  of  this  area  south 
and  remove  V-186.  below  8,000  feet 
MSL,  from  the  Class  B  airspace.  This 
will  make  navigation  simpler  and 
reduce  the  probabiUty  of  an  inadvertent 
Class  B  airspace  violation.  Currently, 
Area  D  contains  a  portion  of  V-186  from 
4,000  feet  to  12,500  feet  MSL  and  is 
located  20  to  25  miles  east  of  Los 
Angeles.  V-186  is  a  primary  route  used 
for  VFR  navigation  around  the  Los 
Angeles  Class  B  airspace.  To  remain 
clear  of  the  Class  B  airspace,  VFR 
aircraft  must  navigate  north  of  this 
airway.  Navigation  in  this  area  is 
difHcult  for  VFR  traffic  because  of  the 
rising  terrain. 

Areas  E  and  F.  Area  E  is  that  airspace 
extending  upward  from  8,000  feet  MSL 
to  and  including  10,000  feet  MSL 
bounded  by  a  Une  beginning  at  lat 
34°02'03"N..  long.  118''03'39"W.  (Legg 
Lake);  to  lat.  34''02'50"N.,  long. 
117''50'43"W.  (Mt.  San  Antonio 
College);  to  lat.  33''59'28"N..  long. 
117''50'42"W.  (SUZZI  Intersection);  to 
lat.  33°54'34"N.,  long.  117''52'10"W. 
(Imperial  Golf  Course);  to  lat. 
33''54'26"N.,  long.  117°54'21"\V.  (Brea 
Municipal  Golf  Course);  to  lat. 
33''57'40"N.,  long.  117''53'35"W.;  to  lat. 
34''00'45"N..  long.  117"'54'03"W.;  to  the 
point  of  beginning.  Area  F  is  that 
airspace  extending  upward  from  9,000 
feet  MSL  to  and  including  10,000  feet 
MSL  bounded  by  a  line  beginning  at  lat. 
34''02'50"N..  long.  117°50'43"W.  (Mt. 
San  Antonio  College);  to  lat. 
34''03'15"N..  long.  117°47'00"W. 
(General  Dynamics);  to  lat.  33''59'55"N., 
long.  117«'45'55"W.  (ARNES 
Intersection/Water  Tower);  to  lat. 
33<'54'39"N..  long.  117''46'57"W.;  to  lat, 
33"'54'34"N.,  long.  117<'52'10"W. 
(Imperial  Golf  Course);  to  lat. 
33''59'28"N.,  long.  117^50'42"W.  SUZZI 
Intersection);  to  the  point  of  beginning. 

With  regard  to  Areas  E  and  F,  arrival 
traffic  to  Los  Angeles  from  the  east 
descends  on  the  CIVET  Southern 


Cahfomia  Terminal  Airspace 
Realignment  (STAR)  arrival  profile.  This 
allows  aircraft  to  descend  on  the 
glideslope,  approximately  50  miles  from 
the  airport.  This  is  the  busiest  route  in 
the  Los  Angeles  Basin.  Traffic  on  this 
route  must  descend  through  an  area 
siuToimded  by  numerous  VFR  flyways 
with  a  mix  of  IFR  traffic  arriving, 
departing,  and  overflying  the  various 
airports  in  the  Los  Angeles  Basin. 
Because  of  the  analysis  of  near  midair 
collision  reports  (NMAC).  concern 
exists  regarding  the  airspace  between 
the  outer  boundary  of  the  current  Class 
B  airspace  and  the  Ontario  Class  C 
airspace,  approximately  35  miles  east  of 
Los  Angeles.  In  this  area,  high 
performance  aircraft  are  descending  out 
of  10,000  feet  MSL,  and  VFR  aircraft  are 
navigating  around  the  Class  B  airspace. 
This  proposal  would  provide  additional 
airspace  for  large  jet  aircraft  within  the 
Class  B  airspace  area.  Terrain  features 
would  be  used  to  provide  an  easily 
discernible  boundiary  to  assist  VFR 
aircraft  in  avoiding  the  Class  B  airspace. 
The  extension  of  the  Class  B  airspace 
area  between  25  nautical  miles  (NM) 
and  35  NM  east  provides  additional 
airspace  for  high  performance  aircraft  in 
the  Class  B  airspace  area  and  provides 
better  separatiou  from  other  aircraft 
operating  near  the  Class  B  airspace. 
Areas  G,  H,  I,  and  J.  Area  G  is  that 
airspace  extending  upward  from  5,000 
feet  MSL  to  and  including  10,000  feet 
MSL  bounded  by  a  line  beginning  at  lat. 
33''55'51"N.,  long.  118''26'05"W. 
(Imperial  Hwy/Pacific  Ocean);  to  lat. 
33''55'52"N..  long.  118''16'43  "W. 
(Broadway/Imperial  Hwy);  to  lat. 
33''53'35"N..  long.  118Ol0'55"W. 
(Dominguez  High  School);  to  lat. 
33''54'10"N..  long.  118"'01'49"W.;  to  lat. 
33''47'00"N..  long.  118''03'17"W.  (Seal 
Beach  VORTAC/Los  Alamitos  Armed 
Forces  Reserve  Center);  to  lat. 
33''46'28"N..  long.  118ni'54"W.  (Long 
Beach  VA  Hospital);  to  lat.  33''45'34"N., 
long.  118''27'01  "W.  (LIMBO 
Intersection);  to  the  point  of  beginning. 
Area  H  is  that  airspace  extending 
upward  from  6,000  feet  MSL  to  and 
including  10,000  feet  MSL  bounded  by 
a  line  beginning  at  lat.  33°54'10"N., 
long.  118''01'49"W.;  to  lat.  33°54'26"N.. 
long.  117°54'21"VV.  (Brea  Municipal 
Golf  Course);  to  lat.  33"'47'23"N.,  long. 
117"'57'40"W.  (Garden  Grove  Mall);  to 
lat.  33»47'00"N..  long.  118°03'17"W. 
(Seal  Beach  VORTAC/Los  Alamitos 
AFRC):  to  point  of  beginning.  Area  I  is 
that  airspace  extending  upward  from 
7,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning 
at  lat.  33''47'00  "N..  long.  118°03'17"W. 
(Seal  Beach  VORTAC/Los  Alamitos 


AFRC);  to  lat.  33''47'23"N.,  long. 
117''57'40"W.  (Garden  Grove  Mall);  to 
lat.  33''28'56"N.,  long.  117''51'49"W.;  to 
lat.  33»26'40"N.,  long.  118'*00'54"W.;  to 
lat.  33''34'42"N.,  long.  118''07'48"W.;  to 
lat.  33''46'28"N.,  long.  118°11'54"W. 
(Long  Beach  VA  Hospital);  to  the  point 
of  beginning.  Area  J  is  that  airspace 
extending  upward  from  8,000  feet  MSL 
to  and  including  10,000  feet  MSL 
bounded  by  a  line  beginning  at  lat. 
33''45'34"N.,  long.  118''27'01"W. 
(LIMBO  Intersection);  to  lat. 
33"'46'28"N.,  long.  118''li;54"W.  (Long 
Beach  VA  Hospital);  to  lat.  33''34'42"N., 
long.  118''07'48"W.;  to  lat.  33°35'58"N.. 
long.  118''25'39"W.;  to  the  point  of 
begiiming. 

With  regard  to  Areas  G,  H,  I,  and  J, 
major  airspace  modifications  are 
proposed  because  of  the  implementation 
of  the  STAR  (Southern  California 
Terminal  Airspace  Realignment)  plan 
and  the  resultant  increase  in  the  traffic 
routed  inbound  to  LAX  from  the  south. 
The  Coast  Terminal  Radar  Approach 
Control  Facility  (TRACON)  sequences 
traffic  fit)m  Asia  and  the  Pacific  arriving 
over  the  Santa  Catalina  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  with 
arrival  traffic  from  Mexico,  South 
America,  and  San  Diego  routed  over  the 
Seal  Beach  VORTAC  (SLI).  It  is 
important  that  this  traffic  descend  in  a 
timely  manner,  as  delays  could  affect 
the  eastbound  departure  traffic.  To 
facilitate  this  mix  of  traffic,  the 
proposed  Areas  G,  H,  and  I  are  designed 
to  facilitate  both  the  arrival  and 
departure  traffic  without  interfering 
with  existing  VFR  routes.  Area  G  would 
allow  aircraft  arriving  bora  the  south  to 
remain  within  the  Class  B  airspace  as 
they  descend  to  the  final  approach 
course.  Depicted  VFR  flyways  at  3,500 
and  4,500  feet  MSL  will  remain 
unaffected.  /Vrea  H  would  allow  VFR 
aircraft  to  climb  eastbound,  east  of  the 
Seal  Beach  VORTAC,  while  enabling 
Los  Angeles  approach  to  utilize 
altitudes  compatible  with  the  final 
approach  course.  Area  I  has  been 
proposed  using  geographical 
coordinates  and  terrain  features  to 
facilitate  the  efficient  use  of  this 
airspace.  Area  J  would  allow  VFR  flight 
at  7,500  feet  MSL  which  user  input 
indicated  was  a  commonly  used  altitude 
for  VFR  flight  to  and  from  Santa 
Catalina.  This  proposed  area  would  not 
eliminate  established  VFR  transition 
routes. 

Area  K.  That  airspace  extending 
upward  from  5,000  feet  MSL  to  and 
including  10.000  feet  MSL  bounded  by 
a  fine  beginning  at  lat.  33°45'34"N., 
long.  118''27'01"W.  (LIMBO 
Intersection);  to  lat.  33'*35'58"N..  long. 


n8''25'39"W.;  to  lat.  33''32'52"N.,  long. 
118°36'54"W..  to  laL  33»44'27"N..  long. 
118''42'23"W.;  to  lat.  33''45'14"N.,  long. 
118»32'29"W.  (INISH  Intersection);  to 
the  point  of  beginning. 

Located  entirely  offshore,  Area  K  is 
designed  to  accommodate  high 
performance  traffic  departing  LAX,  via 
the  LAXX  ONE  Departure,  as  well  as 
arrival  traffic  when  Los  Angeles  is  in  an 
east  flow  configuration.  This  area  is  not 
utilized  by  VFR  aircraft  on  a  routine 
basis;  however,  based  on  the 
recommendations  of  local  pilots,  the 
area  was  designed  to  accommodate  GA 
operations  offshore  south  of  Palos 
Verdes,  CA. 

Area  L.  That  airspace  extending 
upward  from  2.000  feet  MSL  to  and 
including  10,000  feet  MSL  bounded  by 
a  line  beginning  at  lat.  33*45'14"N., 
long.  118''32'29"W.  (INISH  Intersection); 
to  lat.  33°44'27"N.,  long.  118''42'23"W 
to  lat.  33°59'44"N.,  long.  118''55'22"W 
to  lat.  34''00'08"N..  long.  118''45'01"W 
to  the  point  of  beginning. 

The  proposed  Area  L  aligns  with  V- 
27.  This  would  allow  navigation  along 
V-27.  while  in  the  Qass  B  airspace  area 

Area  M.  That  airspace  extenaing 
upward  from  7.000  feet  MSL  to  and 
including  10,000  feet  MSL  bounded  bv 
a  line  beginning  at  lat.  34'*06'00"N., 
long.  118'56'33"W.;  to  lat.  34°06'00"N., 
long.  118"47*06"W.;  to  lat.  34»00'08"N., 
long.  118°45'01"W.;  to  lat.  33''59'44"N., 
long.  118»55'22"VV.:  to  the  point  of 
beginning. 

The  proposed  Area  M  would  contain 
high  performance  aircraft  arriving  bova 
the  north,  when  LAX  is  in  an  east  traffic 
flow  configmation.  To  mitigate  the 
impact  of  this  area  on  VFR  traffic  and 
to  prevent  adverse  effects,  the  flow  of 
the  Class  B  airspace  area  in  this  area  is 
proposed  to  be  7,000  feet  MSL  This 
would  provide  additional  airspace  for 
VFR  operations. 

Area  N.  That  airspace  extending 
upward  from  5,000  feet  MSL  to  and 
including  10,000  feet  MSL  bounded  by 
a  fine  beginning  at  laL  34''06'00"N., 
long  118''47'06"W.;  to  lat.  34''06'00"N., 
long.  118''14'27"W.  (Raihoad  Freight 
Yard);  to  lat.  34''02'49"N.,  long. 
118°21'48"W.;  to  lat.  33"'00'20"N.,  long. 
118''23'05"W.  (West  Los  Angeles 
College);  to  fat.  33»57'42"N..  long. 
118''22'10"W.  (Manchester/405  Hwy);  to 
lat.  33''57'42"N.,  long.  118°27'23"W. 
(Baliona  Creek/Pacific  Ocean);  to  lat. 
34°00'33"N.,  long.  118''32'56"W.;  to  lat. 
34"00'08"N.,  long.  118''45'01  'W.;  to  the 
point  of  beginning. 

The  proposed  Area  N  modification 
would  allow  for  more  airspace  for 
aircraft  departing  LAX  and  would  allow 
aircraft,  northbound  over  Santa  Monica, 
to  execute  an  earlier  turn  we.stbound. 
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Additionally,  this  change  would  benefit 
VFR  operations  by  providing  additional 
airspace  for  uncontrolled  VFR  aircraft  to 
overfly  Point  Durae,  CA. 

Regulatory  Evalaation  Summary 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866.  and  therefore  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordance  with  the 
Department  of  Transportation  poUdes 
and  procedures,  the  FAA  has  evaluated 
the  anticipated  costs  and  benefits, 
which  are  summarized  below.  For  more 
detailed  economic  information,  see  the 
full  regulatory  evaluation  contained  in 
the  docket. 

Benefit-Cost  Analysis 

The  proposal  would  improve  aviation 
traffic  flow  and  enhance  aviation  safety 
by  altering  Class  B  airspace  in  and 
around  LAX  while  accommodating  the 
legitimate  concerns  of  airspace  users. 

Costs 

The  FAA  has  determined  that  there 
would  be  little  or  no  costs  associated 
with  implementation  of  the  proposed 
modification  to  the  LAX  Class  B 
airspace  area  to  either  the  agency  or 
aircraft  operators.  The  determination  for 
each  potential  cost  is  discussed  below. 

The  proposed  rule  would  not  impose 
any  additional  administrative  costs  on 
the  FAA  for  either  personnel  or 
equipment.  The  additional  operations 
workload  generated  by  the  proposed 
rule  would  be  absorbed  by  current 
personnel  and  equipment  resources 
which  are  already  in  place.  The  cost  of 
revising  aeronautical  charts  to  reflect 
the  change  of  the  airspace  would  not 
add  to  the  normal  requirement  of 
routine  and  periodic  updating  of  the 
charts. 

Aircraft  operating  in  the  vicinity  of 
the  proposed  expanded  Los  Angeles 
Class  B  airspace  area  should  already 
have  two-way  radio  communications 
capabiUty  because  the  proposed 
expanded  LAX  Class  B  airspace  area  is 
surrounded  by  Class  C  and  D  airspace 
areas.  Thus,  httle  if  any.  additional 
communication  equipment  should  be 
required  by  this  proposal.  To  minimize 
any  radio  installation  costs  that  may 
occur,  the  FAA  would  provide  cutouts 
along  the  floor  of  the  proposed 
expanded  Class  B  airspace  area.  In 
addition,  procedural  agreements 
between  ATC  and  affected  satellite 
airports  could  be  used  to  avoid 
imposing  radio  installation  costs  on 
operators  at  these  airports.  Additionally, 
the  cost  to  pilots  who  avoid  the  Los 
Angeles  Class  B  airspace  area  should 


not  increase  significantly.  Only  small 
deviations  fixim  the  cmrent  flight  paths 
would  be  required  to  avoid  the 
proposed  expanded  Los  Angeles  Class  B 
airspace  area. 

Ordinarily,  aircraft  operating  in  and 
above  the  proposed  expanded  LAX 
Class  B  airspace  area  would  be  required 
to  have  Mode  C  transponders  as  a  result 
of  the  Mode  C  rule.  However,  all  of  the 
airspace  that  would  be  included  in  the 
proposed  expanded  Class  B  airspace 
area  lies  entirely  within  the  Los  Angeles 
Mode  C  Veil  centered  around  LAX. 
Therefore,  the  FAA  contends  that  all 
aircraft  operating  in  or  above  the 
proposed  expanded  LAX  Class  B 
airspace  area  already  have  Mode  C 
transponders. 

Benefits 

The  proposed  rule  is  expected  to 
generate  benefits  primarily  in  the  form 
of  improved  traffic  flow  while 
enhancing  safety.  Enhancements  to 
safety  come  in  the  lowered  risk  of 
midair  coUisions  (despite  the  rise  in 
traffic  density)  due  to  the  increased  ATC 
control  of  the  modified  airspace. 

This  proposed  rule  would  benefit  GA 
aircraft  operators  by  reducing  the  size  of 
the  various  subareas  of  the  Class  B 
airspace  area,  thus  increasing  usable 
airspace  for  GA  aircraft.  Additionallv,  it 
would  simplify  the  airspace  and  reduce 
possible  pilot  confusion.  Also,  areas  B 
and  C  would  be  reduced  to  allow  more 
airspace  with  less  restrictions  for 
emergency  response  aircraft. 

In  view  of  the  minimal  cost  of 
compliance  versus  enhancements  to 
aviation  safety  and  efficiency,  the  FAA 
has  determined  that  the  proposed  rule  is 
cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  proposed 
rules  which  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Tlie  small 
entities  which  could  be  potentially 
affected  by  the  implementation  of  this 
proposed  rule  are  unscheduled 
operators  of  aircraft  for  hire  owning 
nine  or  fewer  aircraft. 

Only  those  unscheduled  aircraft 
operators  without  the  capability  to 
operate  under  IFR  conditions  would  be 
potentially  impacted  by  the  proposed 
rule.  The  FAA  beheves  that  all  of  tho 
potentially  impacted  unscheduled 
aircraft  operators  are  already  equipfKfd 
to  operate  under  IFR  conditions,  lliis.  is 
because  sucii  operators  fly  n^guiarK  in 
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airports  where  radar  approach  control 
services  have  been  established. 
Therefore,  the  FAA  believes  this 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Intematioiidl  Trade  Impact  Assessment 

The  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  United  States  products  or 
services  in  foreign  countries.  The 
proposed  rule  would  neither  impose 
costs  on  aircraft  operators  nor  aircraft 
manufacturers  (United  States  or 
foreign). 

Federalism  Implications 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
goverrunent  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  it  is 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Analysis 

The  procedures  implemented  by  this 
rule  have  been  determined  to  not 
significantly  affect  the  quality  of  the 
human  environment.  Pursuant  to  the 
Department  of  Transportation  "Policies 
and  Procedures  for  Considering 
Environmental  Impacts"  (FAA  Order 
1050. ID),  this  action  is  categorically 
excluded  per  Appendix  3,  paragraph 
4e(2). 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requests 
requiring  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Internationa]  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations  (JAR) 

The  FAA  has  determined  that  this 
proposal,  if  adopted,  would  not  conflict 
with  any  international  agreements  of  the 
United  States. 

Conclusion 

For  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  "significant 


regulatory  action"  under  Executive 
Order  12866.  hi  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered 
significant  under  Order  DOT  2100.5, 
PoUcies  and  Procedures  for 
Simplification,  Analysis  and  Review  of 
Regulations.  A  final  regulatory 
evaluation  of  the  proposed  regulation, 
including  a  final  Regulatory  FlexibiUty 
Deteraination  and  International  Trade 
Impact  Analysis  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  JPart  71 

Airspace,  Federal  Aviation 
Administration,  Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  3000— Subpart  B— Class  B 
Airspace 

***** 

AWP  CA  B  Los  Angeles,  CA  [Revised] 
Los  Angeles  International  Airport  (Primary 
Airport) 
(lat.  33°56'33"N.,  long.  118''24'29"W.) 

Boundaries. 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  10.000  feet  MSL  bounded 
by  a  line  beginning  at  lat.  34°00'08"N.,  long. 
118°45'01"W.;  to  lat.  34°00'33''N..  long. 
118''32'56"VV.;  to  lat.  33''57'42"N.,  long. 
118°27'23"VV.  (Ballona  Creek/Pacific  Ocean); 
to  lat.  33''57'42"N.,  long.  118°22'10"W. 
{Manchester/405  Fwy);  to  lat.  33''58'54"N., 
long.  118°16'41"W.  (Broad way /64th  St.);  to 
lat.  33°55'52"N.,  long.  118°16'43"W. 
(Broadway/Imperial  Hwy);  to  lat. 
SSOSS'Sl'N.,  long.  118''26'05"W.  (Imperial 
Hwy/Pacific  Ocean);  to  lat.  33'45'34"N.,  long. 
118°27'01"W.  (LIMBO  intersection);  to  lat. 


33»45'14"N.,  long.  118°32'29"W.  (INISH 
intersection);  to  the  point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  1,500  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
33''58'54"N.,  long.  118''16'41"W.  (Broadway/ 
64th  St.):  to  lat.  34°00'01"N.,  long. 
118°07'58"W.  (Garfield/Washington  Blvd);  to 
lat.  33"'56'10"N.,  long.  118''07'21"W. 
(Stonewood  Center);  thence  to  lat. 
33°55'52"N.,  long.  118''16'43"W.  (Broadway/ 
Imperial  Hwy);  to  the  point  of  beginning. 

Area  C.  That  airspace  extending  upward 
&t>m  2,500  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
34°06'00"N.,  long.  118''14'27"W.  (Railroad 
Freight  Yard);  to  lat.  34°06'00"N.,  long. 
118°11'23"W.  (Ernest  E.  Debs  Regional  Park); 
to  lat.  34»02'03"N..  long.  118°03'39"W.  (Legg 
Lake);  to  lat.  33''58'40"N.,  long.  118''01'49"W. 
(Whittier  College);  to  lat.  33''54'10"N.,  long. 
118°01'49"W.;  to  lat.  33''53'35"N.,  long. 
118''10'55"W.  (Dominguez  High  School);  to 
laL  33°55'52"N..  long.  118°16'43"W. 
(Broadway/Imperial  Hwy);  to  lat. 
33''56'10"N.,  long.  118''07'21"W.  (Stonewood 
Center);  to  lat.  34°00'01"N.,  long. 
118»07'58"W.  (Garfield  Washington  Blvd):  to 
lat.  33''58'54"N.,  long.  118°16'41"W. 
(Broadway/64th  St.);  to  lat.  33''57'42"N., 
long.  118°22'10"W.  (Manchester/405  Fwy);  to 
lat.  33''00'20"N.,  long.  118°23'05"W.  (West 
Los  Angeles  College);  to  lat.  34°02'49"N., 
long.  118''21'48"W.;  to  the  point  of 
beginning. 

Area  D.  That  airspace  extending  upward 
from  4.000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
34''02'03"N.,  long  118''03'39"W.  (Legg  Uko): 
to  lat.  34»00'45"N.,  long.  117''54'03"W.;  to  lat. 
33''57'40"N.,  long.  117''53'35"W.;  to  lat. 
33''54'26'TSI.,  long.  117°54'21"W.  (Brea 
Municipal  Golf  Course);  to  lat.  33°54'10"N.. 
long.  118°01'49"W.;  to  lat.  33°58'40"N.,  long. 
118''01'49"W.  (Whittier  College);  to  the  point 
of  beginning. 

Area  E.  That  airspace  extending  upward 
&t)m  8,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
34''02'03"N..  long.  118'>03'39"W.  (Legg  Lake): 
to  lat.  34'>02'50"N.,  long.  117''50'43"W.  (Mt. 
San  Antonio  College);  to  lat.  33»59'28"N.. 
long.  117"'50'42"W.  (SUZZI  Intersection);  to 
lat.  33''54'34"N.,  long.  117''52'10"W. 
(Imperial  Golf  Course);  to  lat.  33''54'26"N., 
long.  117''54'21"W.  (Brea  Municipal  Golf 
Course);  to  lat.  33''57'40"N.,  long. 
117°53'35"W.,  to  lat.  34°00'45"N..  long. 
117''54'03"W.;  to  the  point  of  beginning. 

Area  F.  That  airspace  extending  upward 
from  9,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
34''02'50"N.,  long.  117''50'43"W.  (Mt.  San 
Antonio  College):  to  lat.  34°03'15"N.,  long. 
117''47'00"W.  (General  Dynamics);  to  lat. 
33''59'55"N.,  long.  117''45'55"W.  (ARNES 
Intersection/Water  Tower);  to  lat. 
33''54'39"N.,  long.  117''46'57"W.:  to  lat. 
33''54'34"N.,  long.  117»52'10"W.  (Imperial 
Golf  Course):  to  lat.  33°59'28"N.,  long. 
117''50'42"W.  (SUZZI  Intersection);  to  the 
point  of  beginning. 

Area  G.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
33''55'51"N.,  longll8°26'0!J"W.  (Imperial 
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Hwy/Pacific  Ocean):  to  lat.  33''55'52"N    long 
lia''16'43"W.  (Broadway/Imperial  Hwy)-  to 
lat.  33''53'35"N.,  long.  118»10'55"W. 
(Dominguez  High  School);  to  lat. 
33"54'10"N.,  long  118''01'49"W.;  to  lat. 
33''47'00"N.,  long.  IISOOS'IZ'-W.  (Seal  Beach 
VORTAC/Los  Alamitos  Armed  Forces 
Reserve  Center);  to  lat.  33''46'28"N.,  long 
118''11'54"W.  (Long  Beach  VA  Hospital);  to 
lat.  33»45'34"N.,  long.  118"'27'01"W.  (LIMBO 
Intersection);  to  the  point  of  beginning. 

Area  H.  That  airspace  extending  upward 
from  6.000  feet  MSL  to  and  inchiding  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
33«54'10"N.,  long.  118»01'49"W.;  to  lat. 
33»54'26"N.,  long.  117<'54'22"W.  (Brea 
Municipal  Golf  Course);  to  lat.  33''47'23"N 
long.  117<'57'40"W.  (Garden  Grove  Mall);  to 
lat.  33«'47'00"N.,  long.  118''03'17"W.  (Seal 
Beach  VORTAC/Los  Alamitos  AFRC);  to 
point  of  beginning. 

Area  I.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  b^inning  at  lat. 
33"'47'00"N.,  long.  118«'03'17"VV.  (Seal  Beach 
VORTAC/Los  Alamitos  AFRC);  to  lat. 
33047-23".,  long.  117»57'40"\V.  (Garden 
Grove  Mall);  to  lat.  33''28  '56"N.,  lone 
117'>5r49"W.;  to  lat.  33''26'40"N.,  long. 
118<t)0'54"VV.;  to  lat.  33''34'42".,  long 
n8<t)7'48"W.;  to  lat.  33''46'28"N..  long 


118''11'54"W.  (Long  Beach  VA  Hospital);  to 
the  point  of  beginning. 

Aiieo  /.  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
33<'45'34"N.,  long.  118''27'01"W.  (LIMBO 
Intersection);  to  lat.  33''46'28"N.,  long 
118»ll'54"W.  (Long  Beach  VA  Hospital);  to 
lat.  33"'34'42"N.  118°07'48"W.;  to  lat 
33<'35'58"N.,  Long.  118»25'39"W.;  to  the 
point  of  beginning. 

Area  K.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
33''45'34"N..  long.  118''27'01"W.  (LIMBO 
Intersection);  to  lat.  33°35'58"N.,  lone 
118»25'39"W.;  to  lat.  33»32'52"N.,  long. 
118»36'54"W.;  to  lat.  33«'44'27"N.,  long 
118«42'23"W.;  to  lat.  33»45'14"N..  long 
118«32'29"W.  (INISH  Intersection);  to  the 
point  of  beginning. 

Area  L.  That  airspace  extending  upward 
from  2.000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  b^inning  at  lat 
33''45'14"N.,  long.  118''32'29"W.  (INISH 
Intersection);  to  lat.  33"'44'27"N.  long 
11S°42'23"W.;  to  lat.  33»59'44"N.,  long 
118«55'22"W.;  to  lat.  34»00'08"N.,  long 
118»45'01"W.;  to  the  point  of  beginning. 

Area  M.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  10,000 


feet  MSL  bounded  by  a  line  beginning  at  lat 
34°06'00"N..  long.  118»56'33"W.:  to  lat 
34''06'00"N.,  long.  118''47'06'TV.;  to  lat 
34°00'08'?a.,  long.  118«45'01'^.;  to  lat 
33«59'44"N.,  long.  n8''55'22"W.;  to  the  point 
of  begmning. 

Areo  N.  That  airspace  extending  upward 
frtDm  5.000  feet  MSL  to  and  including  10.000 
feet  MSL  bounded  by  a  line  bMinning  at  lat 
34»06'00"N.,  long.  118»47'06"W.;  to  Ut 
34°06'00"N.,  long.  118»14'27'^.  (Railroad 
Freight  Yard);  to  lat  34'^2'49'TM.,  long 
118°21'48"W.;  to  lat  33»00'20-'N..  long 
118»23'05"W.  (West  Los  Angeles  ColWe);  to 
lat.  33»57'42'?J.,  long.  118»22'10"VV. 
(Majichester/405  Hwy);  to  lat.  33"'57'42"N 
long.  118''27'23"W.  (Ballona  Creek/  Pacific 
Ocean);  to  lat  34''00'33"N..  long 
118»32'56"W.;  to  lat.  34°00'08"N..  long 
118''45'01"W.;  to  the  point  of  beginning. 
•         *         •         *  « 

Issued  in  Washington,  DC,  on  November  8 
1994. 

Herold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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November  22,  1994 


Part  VIII 

Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Establishment  of  a  Nonessential 
Experimental  Population  of  Gray  Wolves 
in  Yellowstone  National  Parle  in  Wyoming, 
Idaho,  Montana,  Central  Idaho  an  J 
Southwestern  Montana;  Final  Rules 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AC86 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of  a 
Nonessential  Experimental  Population 
of  Gray  Wolves  In  Yellowstone 
National  Park  in  Wyoming,  Idaho,  and 
Montana 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  will  reintroduce  the 
gray  wolf  (Canis  lupus),  an  endangered 
species,  into  Yellowstone  National  Park, 
which  is  located  in  Wyoming,  Idaho, 
and  Montana.  These  wolves  will  be 
classified  as  nonessential  experimental 
wolves  according  to  section  10(j)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  Gray  wolf  populations 
have  been  extirpated  from  most  of  the 
Western  United  States.  They  presently 
occur  in  a  small  population  in  extreme 
northwestern  Montana,  and  as 
incidental  occurrences  in  Idaho, 
Wyoming,  and  Washington  due  to 
wolves  dispersing  from  populations  in 
Montana  and  Canada.  This 
reintroduction  plan  is  to  reestablish  a 
viable  wolf  population  in  the 
Yellowstone  area,  one  of  three  wolf 
recovery  areas  identified  in  the 
Narthem  Rocky  Moimtain  Wolf 
Recovery  Plan.  Potential  effects  of  this 
final  rule  were  evaluated  in  an 
Environmental  Impact  Statement  (EIS) 
completed  in  May  1994.  This  gray  wolf 
reintroduction  does  not  conflict  with 
existing  or  anticipated  Federal  agency 
actions  or  traditional  public  uses  of  park 
lands,  wilderness  areas,  or  surrounding 
lands. 

EFFECTIVE  DATE:  November  18, 1994. 
ADDRESSES:  Comments  or  other 
i.iformation  may  be  sent  to  Cray  Wolf 
Reintroduction,  U.S.  Fish  and  Wildlife 
Ser\'ice.  P.O.  Box  8017,  Helena. 
Montana  59601.  The  complete  file  for 
this  final  rule  is  available  for  inspection, 
by  appointment,  daring  normal  business 
hours  at  100  North  Park.  Suite  320. 
Helena,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  E.  Bangs,  at  the  above  address, 
or  telephone  (406)  449-5202. 

SUPPLEMENTARY  INFORMATION: 

Background 

1.  /.ega/.The  Endangered  Species  Act 
.\  nendments  of  1982.  Pub.  L.  97-304. 


made  significant  changes  to  the 
Endangered  Spades  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq., 
including  the  creation  of  section  10(p. 
which  provides  for  the  designation  of 
specific  animals  as  "experimental." 
I  inuer  previous  authorities  in  the  Act. 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  was  pennitted  to  reintroduce  a 
listed  species  into  unoccupied  portions 
of  its  historic  range  for  conservation  and 
recovery  purposes.  However,  local 
opposition  to  reintroduction  efforts  from 
certain  parties  concerned  about 
potential  restrictions,  and  prohibitions 
on  Federal  and  private  activities 
contained  in  sections  7  and  9  of  the  Act. 
reduced  the  utility  of  reintroduction  as 
a  management  tool. 

Under  section  10(j),  a  listed  species 
reintroduced  outside  of  its  current 
range,  but  within  its  historic  range,  may 
be  designated,  at  the  discretion  of  the 
Secretary  of  the  Interior  (Secretary),  as 
"experimental."  This  designation 
increases  the  Service's  flexibihty  and 
discretion  in  managing  reintroduced 
endangered  species  because  such 
experimental  animals  may  be  treated  as 
a  threatened  species.  The  Act  requires 
that  animals  used  to  form  an 
experimental  population  be  separated 
geographically  from  nonexperimental 
populations  of  the  saine  species. 

Additional  management  flexibility  is 
possible  if  the  experimental  animals  are 
foimdto  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question.  Nonessential  experimental 
animals  located  outside  national 
wildlife  refuges  or  national  park  lands 
are  treated  for  purposes  of  section  7  of 
the  Act,  as  if  they  were  only  proposed 
for  listing.  Consequently,  only  two 
provisions  of  section  7  would  apply  to 
animals  located  outside  of  national 
wildhfe  refuges  and  national  parks — 
section  7(a)(1)  and  section  7(a)(4). 
Section  7(a)(1)  requires  all  Federal 
agencies  to  estabhsh  conservation 
programs  for  the  particular  species. 
Utilization  of  Federal  public  lands, 
including  national  parks  and  national 
forests,  is  consistent  with  the  legal 
responsibility  of  these  agencies  to 
sustain  the  native  wildlife  resources  of 
the  United  States  and  to  use  their 
authorities  to  further  the  purposes  of  the 
Act  by  carrj'ing  out  conservation 
programs  for  endangered  and  threatened 
species.  Section  7(a)(4)  requires  all 
Federal  agencies  to  informally  confer 
with  the  Service  on  actions  that  will 
likely  jeopardize  the  continued 
existence  of  the  proposed  to  be  listed  as 
threatened  or  endangered  species.  The 
results  of  a  conference  are  advisory  in 
nature,  and  agencies  are  not  required  to 
refrain  from  committing  resources  to 


projects  as  a  result  of  a  conference.  In 
addition,  section  10(j)  of  the  Act  states 
that  nonessential  experimental  animals 
are  not  subject  to  the  formal 
consultation  of  the  Act  unless  they 
occur  on  land  designated  as  a  national 
wildlife  refuge  or  national  park. 
Activities  undertaken  on  private  lands 
are  not  affected  by  section  7  of  the  Act 
unless  they  are  funded,  authorized,  or 
carried  out  by  a  Federal  agency. 
•    Specimens  used  to  establish  an 
experimental  population  may  be 
removed  ftum  a  source  or  donor 
population,  provided  their  removal  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species,  and  appropriate 
permits  have  been  issued  in  accordance 
with  50  CFR  17.22.  Gray  wolves  for  the 
reintroduction  will  be  obtained  from 
healthy  Canadian  wolf  populations  with 
permission  from  the  Canadian  and 
Provincial  governments.  Gray  wolves 
are  common  in  western  Canada  (tens  of 
thousands)  and  Alaska  (about  7,000).  No 
adverse  biological  impact  is  expected 
from  the  removal  of  about  150  wolves 
from  the  Canadian  population. 
Consequently,  the  Service  finds  that 
wolves  to  be  used  in  the  reintroduction 
effort  meet  the  definition  of  "non- 
essential" (50  CFR  17.80(b))  because  the 
loss  of  the  reintroduced  wolves  is  not 
likely  to  appreciably  reduce  the 
likelihood  of  survival  of  the  species  in 
the  wild. 

hi  1967,  the  timber  wolf  was  listed  as 
a  subspecies  (Canis  lupus  lycaon)  as 
endangered  (32  FR  4001),  and  in  1973 
the  northern  Rocky  Mountain 
subspecies,  as  then  understood,  (C.  /. 
irremotus)  was  also  listed  as 
endangered,  as  was  the  Texas 
subspecies  (C  /.  monstrabilis]  (38  FR 
14678).  In  1978,  the  legal  status  of  the 
gray  wolf  in  North  America  was 
clarified  by  listing  the  Minnesota  wolf 
population  as  threatened  and  other 
members  of  the  species  south  of  Canada 
were  fisted  as  endangered,  without 
referring  to  subspecies  (43  FR  9607). 

2.  Biological:  This  final  rule  deals 
with  the  gray  wolf  [Canis  lupus),  an 
endangered  species  of  carnivore  that 
was  extirpated  from  the  western  portion 
of  the  conterminous  United  States  by 
about  1930.  The  gray  wolf  is  native  to 
most  of  North  America  north  of  Mexico 
City,  except  for  the  southeastern  United 
States,  where  a  similar  species,  the  red 
wolf  (Canis  rufus),  is  found.  The  gray 
wolf  occupied  nearly  every  area  in 
North  America  that  supported 
populations  of  hoofed  mammals 
(ungulates),  its  major  food  source. 

Twenty-four  distinct  subspecies  of 
gray  wolf  had  been  recognized  in  North 
America.  Recently,  however, 
taxonomists  have  suggested  that  then? 
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are  five  or  fewer  subspecies  or  group 
types  of  gnjy  wolf  in  North  America  and 
that  the  woLf  type  that  once  occupied 
the  northern  Rocky  Mountains  of  the 
United  States  was  more  widely 
distributed  than  was  previously 
believed. 

The  gray  wolf  occurred  historically  in 
the  northern  Rocky  Mountains, 
including  mountainous  portions  of 
Wyoming.  Montana,  and  Idaho.  The 
drastic  reduction  in  the  distribution  and 
r-»bundance  of  this  species  in  North 
America  was  directly  related  to  human 
activities,  such  as  the  elimination  of 
native  ungulates,  conversion  of 
wildland  into  agricultural  lands,  and 
extensive  predator  control  efforts  by 
private.  State,  and  Federal  agencies.  The 
natural  history  of  wolves  and  their 
ecological  role  was  poorly  understood 
during  the  period  of  their  eradication  in 
the  conterminous  United  States.  As  with 
other  large  predators,  wolves  were 
considered  a  nuisance  and  threat  to 
humans.  Today,  the  gray  wolfs  role  as 
an  important  and  necessary  part  of 
natural  ecosystems  is  better  understood 
end  appreciated. 

For  50  years  prior  to  1986,  no 
detection  of  wolf  reproduction  was 
found  in  the  Rocky  Mountain  portion  of 
the  United  States.  However  in  1986,  a 
wolf  den  was  discovered  near  the 
Canadian  border  in  Glacier  National 
Park.  This  find  was  presumably  due  to 
the  southern  expansion  of  the  Canadian 
wolf  population.  The  Glacier  National 
Park  wolf  population  has  steadily  grown 
to  about  65  wolves  and  now  exists 
throughout  northwestern  Montana. 

Reproducing  wolf  populations  are  not 
known  to  occur  in  Idaho  or  Wyoming. 
Wolves  have  occasionally  been  sighted 
in  these  States,  but  do  not  constitute  a 
population  as  defined  by  scientific 
experts  (Service  1994).  Historical 
reports  suggest  that  wolves  may  have 
produced  young  in  these  States; 
however,  based  on  extensive  surveys 
and  interagency  monitoring  efforts 
(Service  1994),  no  wolf  population 
presently  persists  in  these  States. 

3.  Wolf  Recovery  Efforts:  In  die  1970's. 
the  State  of  Montana  led  an  interagency 
recovery  team,  established  by  the 
Service,  that  developed  a  recovery  plan 
for  the  Northern  Rociiy  Mountain  Gray 
Wolf.  The  1980  recovery  plan 
recommended  a  combination  of  natural 
recovery  and  reintroduction  be  used  to 
recover  wolves  in  the  area  around 
Yellowstone  National  Park  (the  Park) 
north  to  the  Canadian  border,  including 
central  Idaho. 

A  revised  recovery  plan  was  approved 
by  the  Service  in  1987  (Service  1987).  It 
identified  a  recovered  wolf  population 
as  being  at  least  10  breeding  pairs  of 


wolves,  for  3  consecutive  years,  in  each 
of  3  recovery  areas  (northwestern 
Montana,  central  Idaho,  and 
Yellowstone).  A  population  of  this  size 
would  be  comprised  of  about  300 
wolves.  The  plan  recommended  natural 
recovery  in  Montana  and  Idaho.  If  two 
wolf  packs  did  not  become  established 
in  central  Idaho  within  5  years,  the  plan 
recommended  that  conservation 
measures  other  than  natural  recovery  be 
considered.  The  plan  recommended  use 
of  the  Act's  section  10(j)  authority  to 
reintroduce  experimental  wolves  in  the 
Park.  By  establishing  a  nonessential 
experimental  population,  more  liberal 
management  practices  may  be 
implemented  to  address  potential 
negative  impacts  or  concerns  regarding 
the  reintroduction. 

In  1990  (Pub.  L.  101-512).  Congress 
directed  appointment  of  a  Wolf 
Management  Committee,  composed  of 
three  Federal,  three  State,  and  four 
interest  group  representatives,  to 
develop  a  plan  for  wolf  restoration  in 
the  Park  and  central  Idaho.  That 
committee  provided  a  majority,  but  not 
unanimous,  recommendation  to 
Congress  in  May  1 99 1 .  Among  the 
measures  recommended  was  a 
declaration  by  Congress  directing 
reintroduction  of  wolves  in  the  Park, 
and  possibly  central  Idaho,  as  special 
nonessential  experimental  populations 
with  flexible  management  practices  by 
agencies  and  the  pubfic  to  resolve 
potential  conflicts.  Wolves  and 
ungulates  would  be  intensively 
managed  by  the  States  with  Federal 
funding:  thus,  implementation  vras 
expected  to  be  costly.  Congress  took  no 
action  on  the  committee's 
recommendation  which  would  have 
required  an  amendment  to  the  Act. 

hi  November  1991  (Pub.  L.  102-154). 
Congress  directed  the  Service,  in 
consultation  with  the  National  Park 
Service  and  Forest  Service,  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  consider  a  broad  range  of 
alternatives  on  wolf  reintroduction  in 
Yellowstone  National  Park  and  central 
Idaho.  In  1992  (Pub.  L.  102-381). 
Congress  directed  the  Service  to 
complete  the  EIS  by  January  1994  and 
indicated  the  preferred  alternative 
should  be  consistent  with  existing  law. 

The  Service  formed  and  funded  an 
interagency  team  to  prepare  the  EIS. 
Team  peulicipants  were  the  National 
Park  Service;  Forest  Service;  the  States 
of  Wyoming.  Idaho,  and  Montana: 
USDA  Animal  Ctamage  Control:  and 
Wind  River  and  Nez  Perce  Tribes.  The 
Gray  Wolf  EIS  program  emphasized 
public  participation.  In  the  spring  of 
1992,  the  news  media  and  nearly  2.500 
groups/individuals  interested  in  wolves 


were  contacted  to  publicize  the  EIS 
process. 

In  April  1992.  a  series  of  27  "issue 
scoping"  open  houses  were  held  in 
Montana,  Wyoming,  and  Idaho,  as  well 
as  7  other  locations  throughout  the 
United  States.  The  meetings  were 
attended  by  nearly  1,800  people,  and 
thousands  of  brochures  were 
distributed.  In  total,  nearly  4.000  people 
gave  comments  on  EIS  issues.  In  July 
1992.  a  report  narrating  the  public 
comments  was  mailed  to  16.000  people. 

In  August  1992.  27  additional 
"alternative  scoping"  open  houses  and 
3  additional  hearings  were  held  in 
Wyoming,  Montana,  and  Idaho. 
Hearings  were  also  held  in  Seattle, 
Washington;  Salt  Lake  Qty,  Utah;  and 
Washington,  D.C.  Two  major 
newspapers  with  circulation  in 
Montana.  Wyoming,  and  Idaho  (total 
circulation  about  250.000)  distributed  a 
copy  of  the  alternative  scoping  brochure 
in  the  Sunday  edition.  Nearly  2.000 
people  attended  the  meetings,  and 
nearly  5,000  comments  were  received 
on  methods  for  managing  reintroduced 
wolves.  Public  comments  VpiSed  the 
strong  polarization  of  concerns 
regarding  wolf  management.  A  report  on 
the  public's  ideas  and  suggestions  was 
mailed  to  alx>ut  30,000  jjeople  in 
November  1992.  In  April  1993,  a  Gray 
Wolf  EIS  planning  update  report  was 
published.  It  discussed  the  status  of  the 
EIS.  provided  factual  information  on 
wolves,  and  requested  the  public  to 
report  wolf  observations  in  the  northern 
Rocky  Mountains.  It  was  mailed  to 
nearly  40,000  interested  individuals 
residing  in  all  50  States  and  over  40 
foreign  countries. 

The  public  comment  period  on  the 
draft  EIS  (DEIS)  began  on  July  1, 1993, 
and  the  notice  of  availability  v.-as 
published  on  July  16.  The  DEIS 
documents  were  mailed  to  potentially 
affected  agencies,  public  libraries, 
interested  groups,  and  anyone  who 
requested  a  copy,  .^ddi*ionally,  a  flyer 
containing  the  DEIS  summary,  a 
schedule  of  the  16  public  hearings,  and 
a  request  to  report  wolf  sightings  was 
inserted  into  the  Sunday  edition  of  6 
newspapers  (combined  circulation  of 
about  280.000)  in  Wyoming,  Montana, 
and  Idaho.  In  mid-June  1993.  the 
Service  mailed  a  letter  to  over  300 
groups,  primarily  in  Wyoming. 
Montana,  and  Idaho,  offering  a 
presentation  on  the  DEIS.  This  resulted 
in  31  presentations  to  about  1.000 
people  during  the  comment  period. 

During  the  DEIS  pubUc  review  period 
(July  1  to  November  26.  1993)  over 
160,200  individuals,  organizations,  and 
government  agencies  commented.  The 
nidgnitude  of  the  response  shows  the 
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strong  interest  people  have  in  wolf 
management.  In  early  March  1994.  a 
summary  of  the  public  comments  was 
mailed  to  about  42,000  people  on  the 
EIS  mailing  Ust. 

The  final  mS  was  filed  with  the 
Environmental  Protection  Agency  on 
May  4, 1994,  and  the  notice  of 
availabihty  was  published  on  May  9, 
1994.  The  EIS  considered  five 
alternatives:  (1)  Reintroduction  of 
Wolves  Designated  as  Experimental,  (2) 
Natural  Recovery  (No  action),  (3)  No 
Wolves,  (4)  Wolf  Management 
Committee  Recommendations,  and  (5) 
Reintroduction  of  Wolves  E)esignated  as 
Nonexperimental.  After  careful  review, 
the  Service's  proposed  action  was  to 
reintroduce  nonessential  experimental 
gray  wolves  in  the  Park  and  central 
Idaho. 

The  Secretary  signed  the  EIS  Record 
of  Decision  on  June  15, 1994.  A  letter  of 
concurrence  was  signed  by  the  Secretary 
of  Agriculture  on  July  13, 1994.  The 
decision  directed  the  Service  to 
implement  its  proposed  action  plan  as 
soon  as  practical. 

Two  nonessential  experimental 
population  proposed  rules,  one  for  the 
Park  and  one  for  central  Idaho,  were 
published  in  the  Federal  Register  on 
August  16, 1994  (59  FR  42108  and  59 
FR  42118,  respectively).  On  September 
6, 1994,  a  brochiue  containing  the 
Record  of  Decision,  proposed  rules,  and 
schedule  of  public  hearings  was  mailed 
to  about  SCOOO  people.  From  September 
14-22, 1994,  a  legal  notice  announcing 
the  proposed  rules,  hearings,  and 
inviting  public  comment  was  published 
in  the  Seattle  Post-Intelligencer, 
Olympia  Olympian,  New  Paper  Agency 
(Salt  Lake  City  Papers),  Washington 
Times,  Lewiston  Morning  Tribime,  The 
Idaho  Statesman,  Wyoming  Tribune, 
Casper  Star  Tribune,  Bozeman  Daily 
Chronicle,  and  BiUings  Gazette. 

The  Service  held  six  public  hearings 
on  the  proposed  rules.  The  availability 
of  the  Record  of  Decision,  public 
hearings,  and  proposed  rules  was 
pubUshed  in  the  Federal  Register  on 
September  14, 1994  (59  FR  47112). 
Copies  of  the  proposed  rules  were 
distributed  to  all  interested  parties. 
Public  hearings  were  held  on  September 
27, 1994,  in  Boise,  Idaho;  Cheyenne, 
Wyoming;  and  Helena,  Montana,  and  on 
September  29. 1994.  in  Salt  Lake  City, 
Utah;  Washington,  D.C.;  and  Seattle, 
Washington.  About  90  people  testified 
at  these  hearings  and  about  330  people 
submitted  written  comments.  Comments 
on  the  proposed  rules  were  accepted 
until  October  17, 1994. 

In  Montana,  the  Service  has  an  active 
wolf  management  program  due  to  the 
presence  of  breeding  pairs  of  wolves. 


The  Service's  program  monitors  wolves 
to  determine  their  status,  encourages 
research,  provides  the  public  with 
acciUBte  information,  and  controls 
wolves  that  attack  domestic  livestock. 
Wolves  that  depredate  on  livestock  are 
translocated  or  removed.  Such  action  is 
required  to  reduce  livestock  losses,  to 
foster  local  tolerance,  and  promote  and 
enhance  conservation  of  wolves.  The 
relocation  of  wolves  under  the  control 
program  is  not  intended  to  accelerate 
the  natural  expansion  of  wolves  into 
imoccupied  historic  habitat.  Although 
19  wolves  have  been  removed  under  the 
control  program,  the  number  of  wolves 
has  continued  to  expand  in  Montana  at 
about  22  percent  per  year  for  the  past  9 
years. 

4.  Reintroduction  Site:  The  Service 
decided  to  reintroduce  wolves  into  the 
Park  because  of  the  following  factors. 
The  Park  is  under  Federal  jurisdiction, 
it  has  high-quahty  wolf  habitat  and  good 
potential  wolf  release  sites.  It  is  also  far 
from  the  natural  southern  expansion  of 
wolf  packs  from  Montana.  Thus,  any 
wolf  pack  documented  inside  the 
Yellowstone  experimental  population 
area  would  probably  be  from 
reintroduction  efforts  rather  than  from 
naturally  dispersing  extant  wolf 
populations  in  Canada  or  northwestern 
Montana.  The  Service  will  also 
reintroduce  wolves  into  central  Idaho  as 
a  nonessential  experimental  population 
published  under  a  separate  rule  in  the 
Federal  Register. 

The  Service  determined  that 
reintroduction  of  wolves  into  the  Park 
had  the  highest  probability  to  succeed 
due  to  ecological  and  political 
considerations  (Service  1994).  The 
reintroduction  effort  will  enhance  wolf 
viability  by  increasing  genetic  diversity 
through  genetic  interchange  between 
segments  of  the  population.  The 
reintroduction  plan  for  the  Park  should 
help  in  achieving  wolf  recovery  goals  20 
years  sooner  than  under  current  natural 
recovery  policy. 

Because  reintroduced  gray  wolves 
will  be  classified  as  a  nonessential 
experimental  population,  the  Service's 
management  practices  can  reduce  local 
concerns  about  excessive  government 
regulation  of  private  lands,  imcontrolled 
livestock  depredations,  excessive  big 
game  predation,  and  the  lack  of  State 
government  involvement  in  the 
program. 

Establishment  of  gray  wolves  in  the 
Park  will  initiate  wolf  recovery  in  one 
of  the  three  recovery  areas  described  as 
necessary  for  the  species  recovery  in  the 
northern  Rocky  Mountains.  No  existing 
or  anticipated  Federal  or  State  actions 
identified  for  this  release  site  are 
expected  to  have  major  effects  on  the 


experimental  population.  Central  Idaho 
is  identified  as  the  only  other  alternative 
site,  and  it  will  also  receive  wolves  for 
reintroduction  which  will  facilitate 
recovery  in  that  experimental  area. 

5.  Reintroduction  Protocol:  The  wolf 
reintroduction  project  is  undertaken  by 
the  Service  in  cooperation  with  the 
National  Park  Service,  Forest  Service, 
other  Federal  agencies,  potentially 
affected  tribes,  the  States  of  Wyoming, 
Montana,  and  Idaho,  and  entities  of  the 
Canadian  government.  To  obtain 
wolves,  the  Service  will  enter  into 
formal  agreements  with  the  Canadian 
and  Provincial  governments  and/or 
resource  management  agencies. 

The  Park's  wolf  reintroduction  plan 
requires  transferring  45  to  75  wolves 
fix)m  southwestern  Canada,  representing 
various  sex  and  age  classes,  over  a  3-  to 
5-year  period.  The  capture  of  about  15 
wild  wolves  bom  several  different  packs 
using  standard  captvue  techniques  will 
be  done  annually  over  3  to  5  years. 
Captured  wolves  will  be  transported  to 
the  Park.  Wolves  from  the  same  pack 
will  be  placed  in  individual  holding 
pens  of  about  0.4  hectare  (1  acre)  for  up 
to  2  months  for  accUmation  to  the  new 
environment.  The  acclimation  pens  will 
be  isolated  to  protect  the  wolves  from 
other  animals  and  to  prevent 
habituation  to  himians.  During  the 
acclimation  period  but  after  release, 
each  wolf  will  be  monitored  by 
radiotelemetry  to  ensure  quick  retrieval, 
if  necessary.  Carcasses  of  natural  prey 
taken  in  the  Park  will  be  provided  to  the 
wolves.  Veterinary  care,  including 
examinations  and  vaccinations,  will  be 
provided  as  needed. 

Once  acclimated,  the  wolves  will  be 
released  into  the  Park.  Food  (ungulate 
carcasses)  will  be  provided  until  the 
wolves  no  longer  use  it.  Initially,  all 
wolves  will  be  closely  monitored  with 
a  gradual  reduction  over  time.  Previous 
experiences  with  reintroduced  wolves 
have  shown  that  they  may  not  remain 
together.  In  general,  attempts  to  locate 
and/or  move  lone  wolves  dispersing 
throughout  the  Park  will  not  be  done. 
However,  wolves  may  be  moved  on  a 
case-by-case  basis,  if  necessary,  to 
enhance  wolf  recovery  in  the 
experimental  area.  Reintroduced  wolves 
will  remain  in  the  wild,  as  long  as  they 
are  capable  of  sustaining  themselves  on 
carrion  or  wild  prey.  Conflicts  between 
wolves  and  humans  may  result  in  the 
recapture  and/or  removal  of  a  wolf  in 
accordance  with  procedures 
successfully  used  with  other  problem 
wolves. 

An  overall  assessment  of  the  success 
of  the  reintroduction  will  be  made  after 
the  first  year  and  for  every  year 
thereafter.  Procedures  for  subsequent 


releases  could  be  modified,  if 
information  from  the  previous 
reintroduction  warrants  such  changes. 
The  physical  reintroduction  phase 
should  be  completed  within  3-5  years. 
Once  the  reintroduced  wolves  form  two 
packs  with  each  pack  raising  two  pups. 
f(ir  2  consecutive  years,  management 
practices  would  allow  the  wolves  to 
grow  naturally  toward  recovery  levels. 
Wolves  would  only  be  monitored,  and 
no  further  reintroduction  would  take 
place  unless  fewer  than  two  litters  were 
produced  in  a  single  year.  This 
reintroduction  effort  is  consistent  with 
the  recovery  goals  identified  in  the  1987 
recovery  plan  for  the  northern  Rocky 
Mountain  Gray  Wolf. 

It  is  estimated  that  the  Park's 
reintroduction  ^oit  with  a  similar 
effort  in  central  Idaho,  plus  the  natural 
recovery  occurring  in  northwestern 
Montana,  could  r^ult  in  a  viable 
recovered  wolf  population  (10  breeding 
pairs  in  each  of  3  recovery  areas  for  3 
consecutive  years)  by  the  year  2002. 

The  Service  wiil  continue  to  ask 
private  landowners  and  agency 
personnel  adjacent  to  the  Park  to 
immediately  report  any  wolf 
observations  to  the  Service  or  other 
authorized  agencies.  An  extensive 
information  and  education  program  will 
discourage  the  taking  of  gray  wolves  by 
the  public.  Initially,  all  wolves  will  be 
monitored  by  radio  telemetry  and. 
therefore,  easy  to  locate  if  necessary. 
Public  co<^)eration  with  the  Service  will 
be  encouraged  to  ensure  close 
monitoring  of  the  wolves  and  quick 
resolution  of  any  conflicts  that  might 
arise. 

Specific  information  on  wolf 
reintroduction  procedures  can  be  found 
in  Appendix  4  "Scientific  techniques 
for  the  reintroduction  of  wild  wolves" 
in  the  environmental  impact  statement 
"The  Reintroduction  of  Gray  Wolves  to 
Yelloivstone  National  Park  and  Central 
Idaho"  (Service  1994). 

Status  of  Reintroduced  Populations 

In  accordance  with  section  10(j)  of  the 
Act.  wolves  reintroduced  into  the  Park 
are  designated  as  nonessential 
experimental.  Such  designation  allows 
the  wolves  to  be  treated  as  a  threatened 
species  or  species  proposed  for  fisting 
for  the  purposes  of  sections  4(d).  7,  and 
9  of  the  Act.  This  allows  the  Service  to 
establish  a  less  restrictive  special  rule 
rather  than  using  the  mandatory 
prohibitions  covering  endangered 
species.  The  biological  status  of  the  wolf 
and  the  need  for  management  flexibihty 
resulted  in  the  Service  designating  gray 
wolves  reintroduced  into  the  Park  as 
"iionessentiaL"  The  Service  determined 
'  liat  the  "nonessential"  designation. 


with  other  protective  measures,  will 
conserve  and  recover  the  gray  wolf  in 
the  Yellowstone  ecosystem. 

It  is  anticipated  that  released  wolves 
will  come  into  contact  with  humans  and 
domestic  animals  inside  and  outside  of 
the  Park.  Public  opinion  surveys,  public 
comments  on  wolf  management 
planning,  and  the  positions  taken  by 
elected  local.  State,  and  Federal 
government  officials  indicate  that 
wolves  should  not  be  reintroduced 
without  assurances  that  current  uses  of 
pubhc  and  private  lands  will  not  be 
disrupted  by  wolf  recovery  activities. 
The  following  provisions  respond  to 
these  concerns.  There  would  be  no 
violation  of  the  Act  for  unintentional, 
nonnegiigent,  and  accidental  taking  of 
wolves  by  the  pubUc.  provided  the  take 
was  incidental  to  otherwise  lawful 
activities,  it  did  not  result  from 
neghgent  conduct  lacking  reasonable 
due  care  or  was  in  defense  of  human 
life.  Such  wolf  takings  would  need  to  be 
reported  to  the  Service  or  other 
authorized  agency  within  24  hours.  Hie 
Service  may  designate  certain  Federal. 
State,  and/or  tribal  employees  to  take 
wolves  that  required  special  care  or 
pose  a  threat  to  fivestock  or  property. 
Private  land  owners  or  their  designates 
would  be  permitted  to  harass  wolves  in 
an  opportunistic  noninjurious  manner 
on  their  leases  or  private  property, 
provided  such  harassment  was  reported 
within  7  days  to  the  Service  or  other 
authorized  agency. 

Under  the  "nonessential"  status, 
private  landowners  or  their  designates 
would  be  permitted  to  take  (injure  or 
kill)  a  wolf  in  the  act  of  wounding  or 
killing  livestock  on  private  land. 
However,  physical  evidence  (wounded 
or  dead  fivestock)  of  such  an  attack 
would  be  required  to  document  that  the 
attack  occurred  simultaneously  with  the 
taking.  A  report  of  such  a  take  would 
need  to  be  immediately  (within  24 
hours)  reported  to  the  Service  or  other 
authorized  agency  persormel  for 
investigation.  Once  six  or  more  breeding 
pairs  are  established  in  the  Park  or 
experimental  area,  livestock  owners  or 
their  designates  could  receive  a  permit 
from  a  Service-designated  agency  to  take 
(injure  or  kill)  gray  wolves  that  are 
attacking  livestock  on  permitted  public 
livestock  grazing  allotments.  Such  a  take 
would  be  only  permitted  after  due 
notification  to  Service-designated 
agencies  and  unsuccessful  capture 
efforts. 

Wolves  that  repeatedly  (two  times  in 
a  calendar  year)  attack  domestic  animals 
other  than  hvestock  (fowl,  swine,  goats, 
etc.)  or  pets  (dogs  or  cats)  on  private 
land  would  be  designated  as  problem 
wolves  and  relocated  from  the  area  by 


the  Service  or  a  designated  agency.  After 
one  relocation,  wolves  that  continued  to 
depredate  on  domestic  animals  would 
be  considered  chronic  problem  wolves 
and  would  be  removed  from  the  wild. 

It  is  unlikely  that  wolf  predation  on 
big  game  populations  would  be  primary 
cause  for  failure  of  the  States  or  tribes 
to  meet  their  specific  big  game 
management  objectives  outside  of  the 
national  parks  and  national  uildlife 
refuges.  The  Service  could,  however, 
deteimine  that  wolves  responsible  for 
excessive  depredation  should  be 
translocated  to  other  sites  in  the 
experimental  area.  Such  actions  are 
expected  to  be  rare  and  unlikely  to 
impact  the  overall  recovery  rate.  States 
and  tribes  would  need  to  define  such 
situations  in  their  Service-approved 
wolf  management  plans  before  such 
actions  could  be  taken.  Under  the 
nonessential  designation,  wolves  could 
not  be  deliberately  killed  solely  to 
resolve  predation  conflicts  with  big 
game. 

The  States  of  Wyoming,  Montana,  and 
Idaho  and  potentially  affected  tribes 
will  be  encouraged  to  enter  into 
cooperative  agreements  for  management 
of  the  gray  wolf  outside  of  national 
parks  and  national  wildhfe  refuges. 
These  cooperative  agreements  would  be 
reviewed  aimually  by  the  Serv  ice  to 
ensure  that  the  States  and  tribes  have 
adequate  regulatory  authority  to 
conserve  listed  species,  including  the 
grey  wolf.  The  National  Park  Service 
will  be  the  primary  agency 
implementing  the  experimental 
population  rule  inside  the  boundaries  of 
national  parks.  States  and  tribes  are 
anticipated  to  be  the  primary  agencies 
implementing  this  experimental 
population  rule  outside  of  national 
parks  and  national  wildlife  refuges  after 
their  wolf  management  plans  are 
approved  by  the  Service.  The  Service 
will  provide  oversight,  coordinate  wolf 
recovery  activities,  and  provide 
technical  assistance.  If  the  States  and 
liibes  do  not  assume  wolf  management 
responsibihties  or  adhere  to  provisions 
of  their  wolf  management  plans,  the 
Service  would  assume  management 
authority.  If  for  unforeseen  reasons  the 
wolf  population  failed  to  sustain 
positive  growth  toward  recovery  levels 
for  2  consecutive  years,  the  influencing 
factors  would  be  identified.  The  Service, 
and  affected  States  or  tribes  would  be 
responsible  for  determining  if  any 
man^ement  strategies  needed 
modification.  The  Service  in 
coordination  with  the  Sta'es  and  tribes 
would  implement  those  strat^ies  to 
ensure  wolf  population  recovery. 

The  Service  nnds  that  protective 
measures  and  management  practices  are 
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necessary  and  advisable  for  the 
conservation  and  recovery  of  the  gray 
wolf  and  that  no  additional  Federal 
regulations  are  required.  The  Service 
also  flnds  that  the  nonessential 
experimental  status  is  appropriate  for 
gray  wolves  taken  from  wild 
populations  and  released  in  the  Park. 
The  nonessential  status  for  such  wolves 
allows  for  additional  management 
flexibiUty.  Nonessential  experimental 
populations  located  outside  of  a 
national  park  or  national  wildlife  refuge 
are  treated  under  the  Act  as  if  they  were 
only  proposed  for  hsting,  and  not  listed. 
Only  section  7(a)(1)  and  section  7(a)(4) 
apply  to  Federal  actions  outside 
national  parks  and  wildlife  refuges. 
Presently,  there  are  no  conflicts 
envisioned  with  any  current  or 
anticipated  management  actions  of  the 
Forest  Service  or  other  Federal  agencies 
in  the  areas.  The  national  forests  are 
beneficial  to  the  reintroduction  effort  in 
that  they  form  a  natural  buffer  to  private 
properties  and  are  tjrpically  managed  to 
produce  wild  animals  that  wolves  could 
prey  upon.  The  Service  finds  the  less 
restrictive  section  7  requirements 
associated  with  the  nonessential 
designation  do  not  pose  a  threat  to  the 
recovery  effort  and  continued  existence 
of  the  gray  wolf. 

The  tull  provisions  of  section  7  apply 
to  nonessential  experimental 
populations  in  a  national  park  or 
national  wildhfe  refuge.  Consequently, 
the  Service,  National  Park  Service, 
Forest  Service,  or  any  other  Federal 
agency  is  prohibited  from  authorizing, 
funding,  or  carrying  out  an  action 
within  a  national  park  or  national 
wildlife  refuge  that  is  likely  to 
jeopardize  the  continued  existence  of 
the  gray  wolf.  Pursuant  to  50  CFR 
17.83(b),  section  7  determinations  must 
consider  all  experimental  and 
nonexperimental  wolves  as  a  listed 
species  for  analysis  purposes  in  national 
parks.  The  Service  has  reviewed  all 
ongoing  and  proposed  uses  of  the  parks 
and  refuges  and  determined  that  none 
are  likely  to  jeopardize  the  continued 
existence  of  the  gray  wolf,  nor  will  they 
adversely  affect  the  success  of  the 
reintroduction  program. 

Most  of  the  reintroduction  area  is 
remote  and  sparsely  inhabited  wild 
lands.  However,  there  are  some  risks  to 
wolf  recovery  associated  with  take  of 
wolves  in  regard  to  other  land  uses  and 
various  recreational  activities.  Potential 
threats  are  hunting,  trapping,  animal 
damage  control  activities,  and  high 
speed  vehicular  traffic.  Hunting, 
trapping,  and  USDA  Animal  Damage 
Control  programs  are  prohibited  or 
strictly  regulated  in  national  parks,  as 
well  as  closely  regulated  by  State  and 


Federal  law  and  policy.  There  are  very 
few  paved  or  unpaved  roads  in  the 
proposed  reintroduction  area  or 
immediately  outside  of  it.  The  unpaved 
roads  typically  have  low  vehicle  trafflc, 
are  constructed  for  low  speeds  and  used 
only  seasonally.  Thus,  wolves  should 
encounter  vehicles  infrequently.  In 
accordance  with  existing  labeUng,  the 
use  of  toxicants  lethal  to  wolves  in  areas 
occupied  by  wolves  is  prohibited. 
Overall,  the  possible  risks  and  threats 
that  could  impact  the  success  of  the 
reintroduction  effort  are  thought  to  be 
minimal. 

Location  of  Experimental  Population 

The  release  site  for  reintroducing 
wolves  will  be  in  Yellowstone  National 
Park.  The  designated  experimental 
population  area  will  include  the  State  of 
Wyoming;  that  portion  of  Idaho  east  of 
Interstate  Highway  15;  and  the  State  of 
Montana  east  of  Interstate  Highway  15 
and  south  of  the  Missouri  River  east  of 
Great  Falls,  Montana,  to  the  Montana/ 
North  Dakota  border. 

Management 

To  date,  the  experimental  population 
area  does  not  ourently  support  any 
reproducing  pairs  of  wolves.  It  is  also 
unlikely  that  wolves  from  the  natural 
southern  expansion  from  northwestern 
Montana  have  arrived  in  the  Park. 
Except  for  the  gray  wolves  in 
northwestern  Montana,  only  an 
occasional,  isolated  wolf  has  been 
reported,  killed,  or  otherwdse 
documented  in  Idaho,  Wyoming, 
Montana,  or  other  Western  States. 
Single  packs  have  been  reported 
throughout  the  northern  Rocky 
Mountains.  However,  these  reported 
wolves  or  groups  of  wolves,  if  factual, 
apparently  disappeared  for  imknown 
reasons  and  did  not  establish 
recoverable  "populations"  as  defined  by 
wolf  experts.  A  wolf  population  is 
defined  as  at  least  two  breeding  pairs  of 
gray  wolves  that  each  successfully  raise 
at  least  two  young  to  December  31  of 
their  birth  year  for  2  consecutive  years 
(Service  1994).  Thus,  the  Service  has 
determined  that  there  is  no  population 
of  wolves  in  the  Park  and  therefore,  the 
Park  reintroduction  is  consistent  with 
provisions  of  section  10(j)  of  the  Act; 
specifically,  that  experimental  wolves 
need  to  be  geographically  separate  from 
other  nonexperimental  populations.  It  is 
possible  that  prior  to  2002,  other  wolves 
may  appear  in  the  wild  and  be  attracted 
to  the  experimental  area  occupied  by 
the  reintroduced  wolves.  Any  "new" 
arrivals  would  be  classified  as  part  of 
the  experimental  population.  These 
wolves  could  assist  in  the  recovery  and 
expansion  of  the  experimental 


population  to  where  wolves  could  be 
dispersing  into  central  Idaho  and 
Montana. 

Wolves  dispersing  into  areas  in  Idaho 
and  Montana,  outside  of  the 
experimental  area,  would  continue  to 
receive  endangered  species  protection 
under  the  Act,  as  did  the  wolves  that 
recolonized  an  area  near  Glacier 
National  Park  in  1982.  It  is  also 
possible,  but  not  probable,  that  during 
the  next  3  years  wolves  could  move 
between  recovery  areas  and  enhance  the 
genetic  diversity  between  natural 
recovery  areas  and  reintroduction  sites. 
It  is  not  anticipated  that  such  exchange 
will  significantly  alter  the  recovery  rale 
in  the  Park's  experimental  population 
area. 

Although  the  Service  determined  that 
there  is  no  existing  wolf  population  in 
the  recovery  area  that  would  preclude 
reintroduction  and  establishment  of  an 
experimental  population  in  the  Park,  the 
Service  will  continue  to  determine  the 
presence  of  any  wild  wolves.  Prior  to 
any  reintroduction,  the  Service  would 
evaluate  the  status  of  any  wolves  found 
in  the  experimental  population  area.  If 
a  wolf  population  is  discovered  in  the 
proposed  experimental  area,  no 
reintroduction  of  wolves  would  occur. 
Instead,  the  success  of  the  naturally 
occurring  wolf  population  would  be 
monitored  to  determine  if  recovery  was 
continuing.  If  a  natural  wolf  population 
is  located  in  the  experimental  area  prior 
to  the  effective  date  of  the  final  rule, 
then  the  final  rule  would  not  be 
implemented  and  there  would  be  no 
reintroduction  program.  Wolves 
naturally  occurring  would  be 
endangered  and  managed  as  such,  with 
full  protection  under  the  Act.  If  the 
natural  wolf  population  failed  to 
maintain  positive  growth  for  two 
consecutive  years,  then  the 
reintroduction  effort  could  proceed  or 
oAer  recovery  measures  taken.  After 
reintroduction  is  completed,  according 
to  the  Reintroduction  Protocol  (section 
5  above),  management  of  the 
experimental  population  will  begin. 

Once  this  rule  is  effective  and  wolves 
have  been  released  into  the  recovery 
area,  the  rule  would  remain  in  effect 
until  wolf  recovery  occurs  or  a  scientific 
review  indicates  that  modifications  in 
the  experimental  rule  are  necessary  to 
achieve  wolf  recovery. 

If  a  wolf  population  is  discovered  in 
the  Park's  recovery  area,  after  the 
effective  date  of  the  experimental 
population  rule  but  before  release, 
reintroduction  under  the  rule  would  not 
occur  in  that  area  and  any  such  wolves 
would  be  managed  as  a  natiu-al 
recovering  population.  Boundaries  of 
the  proposed  experimental  population 
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area  would  be  changed,  as  needed,  to 
encourage  recovery  of  the  naturally 
occurring,  breeding  wolf  population.  No 
experimental  population  area  will 
contain  a  portion  of  the  home  range  of 
any  active  breeding  pairs  of  wolves  that 
have  successfully  raised  young,  prior  to 
the  estabUshment  of  the  exp>erimental 
area. 

Management  of  the  nonessential 
experimental  wolf  population  would 
allow  reintroduced  wolves  to  be  killed 
or  moved  by  Service  authorized  Federal, 
State,  and  tribal  agencies  for  domestic 
animal  depredations  and  excessive 
predation  on  big  game  populations. 
Under  special  conditions,  the  public 
could  harass  or  kill  wolves  attacking 
livestock  (cattle,  sheep,  horses,  and 
mules).  There  would  be  no  Federal 
compensation  program,  but 
compensation  from  existing  private 
funding  sources  would  be  encouraged. 
When  six  or  more  wolf  packs  are 
docimiented  in  the  experimental 
population  area  outside  of  the  national 
parks  and  national  wildlife  refuges, 
there  would  be  no  land-use  restrictions, 
including  areas  around  den  sites  or 
other  critical  areas. 

Wolves  have  a  relatively  high 
reproductive  rate.  Projected  recruitment 
would  off-set  the  anticipated  10  percent 
mortality  resulting  from  management 
control  actions.  An  additional  10 
percent  loss  could  occur  fi^m  other 
mortality  sources.  Once  reintroduced 
wolves  reach  the  goal  of  six  wolf  packs, 
the  reproductive  output  of  the  packs 
would  provide  a  population  increase  at 
or  near  22  percent  per  year.  Closely 
regulated  public  control  (taking  of 
depredating  wolves)  would  effectively 
focus  on  only  individual  problem 
wolves.  Agency  control  actions  would 
more  likely  target  groups  of  wolves 
containing  problem  individuals. 

The  Service,  and  States  or  tribes  as 
authorized,  could  move  wolves  that  are 
negatively  impacting  ungulate 
populations.  Such  wolves  would  be 
moved  to  other  places  within  the 
experimental  population  area.  Two 
examples  when  this  would  occur  are  (1) 
when  wolf  predation  is  dramatically 
affecting  prey  availability  because  of 
unusual  habitat  or  weather  conditions 
(e.g..  bighorn  sheep  in  areas  with 
marginal  escape  habitat)  and  (2)  when 
wolves  cause  prey  to  move  onto  private 
property  and  mix  with  livestock, 
increasing  potential  conflicts.  The  States 
and  tribes  will  define  such  unacceptable 
impacts,  how  they  would  be  measured, 
and  identify  other  possible  mitigation  in 
their  State  or  tribal  management  plans 
which  are  to  be  approved  by  the  Service 
through  cooperative  agreement  before 
such  control  actions  are  conducted. 


Wolves  will  not  be  deliberately  killed 
solely  to  address  ungulate-wolf 
conflicts.  Control  actions  by  the  States 
or  tribes  likely  to  be  significant  or 
beyond  the  provisions  of  the 
experimental  rule  as  determined  by  the 
Service  would  have  to  be  specifically 
incorporated  into  an  amendment  of  this 
experimental  rule  and  subject  to 
national  public  comment  and  review. 

Management  of  wolves  in  the 
experimental  population  would  not 
cause  major  changes  to  existing  private 
or  public  land-use  restrictions  (except  at 
containment  facilities  during 
reintroduction)  after  six  brewiing  pairs 
of  wolves  are  established  in  this 
experimental  area.  When  five  or  fewer 
breeding  pairs  are  in  the  experimental 
area,  land-use  restrictions  could  be 
used,  as  needed,  to  control  intrusive 
human  disturbance  on  pubUc  lands. 
Their  implementation  would  be  at  the 
discretion  of  land  management  and 
natural  resotuces  agencies.  Before  five 
or  fewer  breeding  wolf  pairs  are 
established,  temporary  restrictions  on 
human  access  near  active  wolf  den  sites 
may  be  required  between  April  1  and 
Jime  30.  Any  restrictions  on  private  land 
would  only  occiu-  with  complete 
landowner  cooperation  and 
concurrence. 

The  Service,  and  Federal,  State,  or 
tribal  agencies,  after  they  have  been 
authorized  by  the  Service,  could 
promptly  remove  any  wolf  bom  the 
experimental  population  once  the 
Service,  or  its  authorized  agencies,  has 
determined  it  was  presenting  a  threat  to 
human  life  or  safety.  Although  not  a 
management  option  per  se,  it  is  noted 
that  a  person  can  legally  kill  or  injure 
wolves  in  response  to  an  immediate 
threat  to  hiunan  life.  The  incidental, 
unavoidable,  imintentional.  accidental 
take  in  the  course  of  otherwise  lawful 
activity,  or  in  defense  of  human  fife, 
would  be  permitted  by  the  Service  and 
its  authorized  agencies,  provided  that 
such  taking  was  not  resulting  from 
negligent  conduct  lacking  reasonable 
due  care,  due  care  was  exercised  to 
avoid  taking  a  wolf,  and  the  taking  was 
immediately  (within  24  hours)  reported 
to  the  appropriate  authorities.  Shooters 
have  the  responsibility  to  identify  their 
target  before  shooting.  The  act  of  taking 
a  wolf  that  is  wrongly  identified  as 
another  species,  for  purposes  of  this 
rule,  will  be  considered  as  intentional, 
negligent,  and  not  accidental.  Such  take 
may  be  referred  to  the  appropriate 
authorities  for  prosecution. 

The  Service,  and  other  Federal,  State, 
or  tribal  agencies,  after  they  have  been 
designated  by  the  Service,  may  control 
wolves  that  attack  livestock  (cattle, 
sheep,  horses,  and  mules)  by  aversive 


conditioning,  nonlethal  control,  and/or 
moving  wolves  when  five  or  fewer 
breeding  pairs  are  established,  or  by 
other  previously  described  measures. 
Killing  wolves  or  placing  them  in 
captivity  may  only  be  considered  when 
there  are  six  or  more  breeding  pairs 
estabUshed  in  the  experimental 
population  area.  When  depredation 
occurs  on  pubhc  land  and  prior  to  the 
estabUshment  of  six  breeding  pairs, 
depredating  females  and  their  pups 
would  be  captured  and  released,  at  or 
near  the  site  of  capture,  one  time  prior 
to  October  1.  If  depredations  continue, 
or  if  six  packs  are  present,  females  and 
their  pups  would  be  removed.  Wolves 
on  private  land  under  these  same 
cinnunstances  would  be  moved.  Wolves 
that  attack  other  domestic  animals  or 
pets  on  private  land  twrice  in  a  calendar 
year  would  be  moved,  and  chronic 
problem  wolves  would  be  removed  from 
the  wild. 

The  Service,  other  Federal  agencies, 
and  State  or  tribal  wildlife  personnel 
would  be  authorized  and  trained  to  take 
wolves  under  special  circumstances. 
Wolves  could  be  Uve-captured  and 
translocated  to  resolve  conflicts  with 
State  or  tribal  big-game  management 
objectives,  when  they  are  located 
outside  of  the  experimental  areas,  or  to 
enhance  wolf  recovery.  If  the  captured 
animal  is  clearly  unfit  to  remain  in  the 
wild,  it  could  be  placed  in  a  captive 
faciUty.  Killing  of  any  wolves  would  be 
a  last  resort  and  only  authorized  when 
five  capture  attempts  fail  or  there  is 
some  clear  danger  to  human  life. 

The  Service  and  authorized  agencies 
of  the  Ser\ice  would  use  the  following 
conditions  and  criteria  to  determine  the 
status  of  problem  wolves  within  the 
nonessential  experimental  population 
area: 

(1)  Wounded  livestock  or  the  partial 
remains  of  a  Uvestock  carcass  must  be 
presented  with  clear  evidence  (Roy  and 
Dorrance  1976;  Fritts  1982)  that  the 
Uvestock  injury  or  death  was  directly 
caused  by  a  wolf  or  wolves.  Such 
evidence  is  essential  for  justifying  any 
control  action  because  wolves  may  feed 
on  carrion  they  did  not  kill. 
Additionally,  there  must  be  an 
indication  that  additional  livestock 
losses  may  occur  if  the  problem  wolf  or 
wolves  are  not  controlled. 

(2)  No  evidence  of  artificial  or 
intentional  feeding  of  wolves  can  be 
present.  Improperly  disposed  livestock 
carcasses  located  in  the  area  of 
depredation  will  be  considered 
attractants.  On  Federal  lands,  removal 
or  a  decision  on  the  use  of  such 
attractants  must  accompany  any  control 
action.  If  Uvestock  carrion  or  carcasses 
are  not  being  used  as  bait  for  an 
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authorized  control  acdcm  on  Federal 
lands,  it  most  be  ramoved  m  otherwise 
disposed  of  so  that  they  wiil  not  attract 
wolves. 

(3)  On  Federal  lands,  animal 
husbandry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  ailotments  must  have  been 
followed. 

Federal  respMisihility  for  protecting 
gray  wolves  under  the  experimeatal 
population  provisions  of  the  Act  would 
continue  until  Sbnnal  delisting 
rulemaking  procedures  are  completed. 
in  accordance  mth  the  Act.  delisting 
may  occur  wbeo  analysis  of  the  best 
available  scientific  and  commercial 
information  shows  that  gray  wolves  are 
no  longer  threatened  with  extinction 
due  to:  (1)  Loss  of  habitat,  (2) 
overutilization.  {3)  disease  or  predation, 
(4)  inadequacy  of  existing  regulatory 
mechanisms,  and  (5)  other  natural  or 
manmade  factors.  In  addition  to  the 
above,  the  f<^owing  criteria  must  be 
met:  (1)  For  3  consecutive  years,  a 
minimum  of  10  breeding  pairs  are 
documented  in  each  of  the  3  recovery 
areas  described  in  the  revised  wolf 
recovery  plan  (Service  1987);  {2) 
protective  legal  mechanisms  are  in 
place;  and  (3J  the  EIS  evaluation  has 
been  OMnpleled  (Service  1994).  After 
delisting,  the  Act  specifies  a  species 
population  must  be  monitored  for  a  5- 
year  period.  After  delisting,  if  in  any  1 
of  the  3  recovery  areas  the  wolf 
population  fell  below  the  minimum  of 
10  breeding  pairs  for  2  consecutive 
years,  then  wolves  in  that  recovery  area 
would  be  considered  for  protective 
status  under  the  Act. 

All  reintroduced  wolves  designated  as 
nonessential  experimental  will  be 
removed  from  the  wild  and  the 
experimental  status  and  regulations 
revoked  virhen  (1)  legal  actions  or 
lawsuits  change  the  wolves  status  to 
endangered  under  the  Act  or  (2)  within 
90  days  of  the  initial  release  date, 
naturallv  occurring  wolves,  consisting 
of  two  breeding  pairs  that  for  2 
consecutive  years  have  each 
successfully  raised  two  offspring,  are 
discovered  in  the  experimental 
population  area.  The  naturally  occurring 
wolves  would  be  managed  and 
protected  as  endangered  species  under 
the  .-Kct. 

Summary  of  Comments  and 
Recommendations 

Two  proposed  nonessential 
experimental  population  rules  for  the 
areas  of  Yellowstone  National  Park  and 
central  Idaho  were  published  in  the 
Federal  Register  on  August  16,  1994  t59 
FR42108and  59  FR  42118, 


respectively)  (Service  1994a).  The 
Record  of  Decision,  notification  of  the 
proposed  rules,  and  tentative  schedule 
for  public  hearings  were  mailed  to 
nearly  50/)00  people  on  September  6, 
1994.  All  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  the  final  rule. 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientifk: 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  legal  notice  announcing  the 
proposed  rules,  hearings,  and  inviting 
public  comment  were  published  in  the 
Seattle  Post-Intelligencer,  Olympia 
CMympian,  New  Paper  Agency  (Salt 
Like  City  Papers).  Washington  Times, 
Lewistcm  Morning  Tribune.  The  Idaho 
Statesman,  Wyoming  Tribune.  Casper 
Star  Tribune,  Bozeman  Daily  Chronicle, 
and  Billings  Gazette  beginning  on 
September  14, 1994. 

The  Service  held  six  public  hearings 
on  the  proposed  rules.  A  notification  of 
the  hearings  and  availability  of  the 
Record  of  Decision  and  proposed  rules 
was  pubUshed  in  the  Federal  Register 
on  September  14. 1994  (59  FR  47112). 
Copies  of  the  proposed  rules  were 
distributed  to  all  interested  parties. 
Public  hearings  were  held  on  September 
27. 1994.  in  Boise.  Idaho;  Cheyenne. 
Wyoming;  and  Helena.  Montana,  and  on 
September  29, 1994,  in  Salt  Lake  City, 
Utah;  Washington,  DC;  and  Seattle. 
Washington.  About  90  people  testified 
at  these  hearings  and  about  330  people 
submitted  written  comments.  Comment 
on  the  proposed  rules  y^'as  accepted 
until  October  17. 1994. 

A  total  of  426  written  and  oral 
responses,  representing  621  signatures, 
were  received  during  the  proposed  rule 
34-day  comment  period.  Several  letters, 
including  letters  from  the  Governor  of 
the  State  of  Wyoming  and  the  Colorado 
Wool  Growers  Association,  were 
received  after  comment  period  closed. 
However,  these  letters  were  reviewred 
and  considered.  From  October  17  to  24, 
1994,  a  specialized  interagency  team 
analyzed  the  public  comments.  After 
October  31, 1994,  the  team's  report  was 
distributed  to  agency  cooperators  and  to 
anyone  requesting  it  (Service  1994c).  In 
addition  to  the  public  comments,  thiee 
Notices  of  Intent  to  Sue  were  received. 
The  Ser\'ice  has  completed  its  review 
and  consideration  of  all  written  and  oral 
comments.  All  of  the  issues  raised  by 
the  public  on  the  proposed  rules  were 
previously  identified  and  addressed  in 
the  final  EIS.  Analysis  of  the  comments 
revealed  25  issues  which  are  identified 
and  discussed  below. 

Changes  in  final  rule  as  a  result  of 
public  comment:  The  following  minor 


changes  and  clarifications  were  made  to 
the  final  rule  or  to  discussions  of  the 
final  rule  based  on  public  comments  on 
the  proposed  rule.  These  individual  or 
cimiulative  changes  do  not  alter  the 
predicted  impact  or  effect  of  die  final 
rule. 

1 .  Several  conditions  on  when  wolves 
may  be  harassed  or  taken  were  removed 
from  the  final  rule.  The  following 
conditions  are  not  part  of  the  final  rule: 
(1)  Distinction  between  adult  wolves 
and  pups,  and  (2)  harassment  may  only 
occur  for  15  minutes. 

2.  In  the  backgrorind  discussion  of  the 
final  rule,  it  was  clarified  that  after  a 
private  individual  takes  a  depredating 
wolf,  no  additional  agency  actions  will 
be  conducted  to  control  prdslem  wolves 
in  an  area,  unless  more  livestock 
depredations  occur.  This  assumes  that 
the  problem  wolf  was  killed,  and 
therefore,  no  other  control  actions  are 
required. 

3.  Several  terms  in  the  final  rule  were 
clarified  and  defined,  including: 
"opportunistic  noninjurious 
harassment,"  "imintentional  take," 
"disposal  of  livestock  carrion,"  issuance 
criteria  for  a  wolf  take  permit  to  a 
grazing  lessee  on  public  lands,  and 
criteria  for  resolving  wolf/ungulate 
conflicts. 

4.  A  termination  clause  was  added  to 
the  final  rule.  The  clause  clarifies  the 
Service's  role  and  responsibilities 
regarding  the  establishment  of  an 
experimental  population. 

5.  Three  years  following  the  initial 
reintroduction  of  wolves,  a  thorough 
review  will  be  conducted.  The  review 
will  determine  if  further  reintroductions 
are  required  and  if,  to  date,  the 
management  program  has  been 
successful.  A  provision  to  the  rule  was 
added  that  if  the  reintroduction  and 
management  practices  under  the 
experimental  population  rule  did  not 
result  in  wolf  recovery,  the  Service 
would  lake  appropriate  actions.  Such 
actions  would  be  caused  by  the  failure 
of  the  wolf  population  to  maintain 
positive  growth  for  2  consecutive  years 
All  corrective  actions  would  be 
coordinated  with  affected  States,  tribes, 
and  other  Federal  agencies. 

6.  Language  regarding  scientific  or 
technical  decisions  in  the  background 
discussion  of  the  rule  was  changed. 
Study  design  and  reintroduction 
techniques  may  be  changed  or  modified 
when  expert  and  skilled  luologists 
determine  such  changes  are  necessary- 
and  prudent. 

A  list  of  relevant  issues  based  on 
public  comments  and  the  Service's 
response  to  those  issues  follows. 

Issue  1 :  The  subspecies  of  wolf  that 
occupied  the  Yellowstone  area  was 
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Canis  lupus  irremotus.  The 
reintroduction  program  will  use  wolves 
fit)m  Canada  which  were  once  classified 
as  a  different  subspecies;  therefore,  this 
violates  the  experimental  population 
provision  of  the  Act. 

Service  Response:  In  recent  times, 
there  have  been  several  revisions  to  the 
taxonomic  classification  of  wolves  in 
North  America.  Several  scientific 
investigations  have  dealt  with  this  issue 
(Brewster  and  Fritts  1994,  Nowak  1994, 
Wayne  et  al.  1994).  These  investigations 
concluded  (1)  there  were  fewer  wolf 
subspecies  than  previously  believed,  (2) 
irremotus  was  not  a  distinct  subs]}ecies. 
and  (3)  that  wolves  might  be  better 
classified  as  types  or  representative 
groups  of  geographic  or  climatic 
conditions  rather  than  distinct 
subspecies.  The  northern  Rocky 
Mountains  are  within  the  historic  range 
of  Canis  lupus.  Investigators  conclude 
that  reintroduction  of  wolves  from 
Canada  to  the  Park  or  central  Idaho 
would  accelerate  the  ongoing  natural 
southern  expansion  of  the  species. 
Additionally,  it  was  determined  that 
ciurrent  taxonomic  discussions  of  wolf 
subspecies  should  not  affect  wolf 
recovery  efforts  in  the  northern  Rocky 
Mountains  of  the  United  States. 

Issue  2:  The  amendment  to  section 
10(j)  of  the  Act  states  that  experimental 
populations  may  only  be  designated 
when  there  is  geographical  separation 
between  the  experimental  population 
and  other  existing  populations  of  the 
species.  The  occasional  occurrence  of 
lone  wolves  in  the  areas  of  central  Idaho 
and  Yellowstone  would  prohibit  the  use 
of  the  experimental  population 
designation  since  there  would  be  no 
geographic  separation  between  natural 
occurring  and  experimental  wolves. 
Comments  also  stated  that  the 
boundaries  of  the  experimental  areas 
should  be  adjusted  or  the  reintroduction 
program  should  be  delayed, 
particularly,  in  central  Idaho  due  to  the 
presence  of  naturally  occurring  wolves. 

Service  Response:  For  many  years,  the 
Service  and  other  agencies  have  tried  to 
document  wolf  activity  in  Montana, 
Idaho,  and  Wyoming  (Service  ig94a 
Appendix  12).  Since  the  1970's.  wolf 
observations  particularly  bom  Montana. 
Wyoming,  and  Idaho,  have  been 
reported.  However,  to  date  the  only 
documented  breeding  groups  of  wolves 
are  in  northwestern  Montana.  Based  on 
scientific  inquiry,  the  Service  defines  a 
wolf  population  as  at  least  two  breeding 
pairs  of  wild  wolves  each  successfully 
raising  at  least  two  young  each  year,  for 
2  consecutive  years,  and  that  a 
population  is  composed  of  breeding 
groups  of  wolves  (Service  1994a, 
Appendix  9).  Presently,  there  are  no 


knowrn  breeding  pairs  of  wolves  writhin 
the  experimental  area.  Nor  does  the 
experimental  area  contain  any  portions 
of  home  ranges  of  any  breeding  pairs  of 
wolves.  The  Service  finds  that  there  is 
no  geographic  overlap  between  any 
Montana  wolf  population  home  range 
and  the  experimental  area.  The  northern 
boimdary  of  the  Idaho  experimental 
population  area  was  moved  further 
south  because,  in  1990  and  1992,  there 
were  a  few  instances  when  an  active 
breeding  group  of  wolves  fi-om  Montana 
were  located  south  of  the  experimental 
boundary  reconmiended  in  the 
proposed  rule.  The  rulemaking  language 
now  allows  revocation  of  this  rule  and 
removal  of  all  reintroduced  wolves,  if 
within  90  days  after  the  initial 
reintroduction  a  naturally  occurring 
wolf  population  is  discovered  in  the 
experimental  area.  Any  naturally 
occurring  wolves  will  be  managed  as 
endangered  species  under  the  Act  and 
afforded  the  same  terms  and  conditions 
as  wolves  in  Montana.  The  Service  has 
had  a  wolf  monitoring  program  in  place 
in  Idaho,  Montana  and  Wyoming  for 
over  two  years.  This  system  is  designed 
to  accept  reports  from  anyone,  and 
when  a  report  focuses  on  a  particular 
area  a  wolf  biologist  investigates  to 
verify  the  presence  or  absence  of 
wolves.  Through  this  method  the 
Service  has  identified  newly  formed 
packs  in  northwestern  Montana.  Within 
the  experimental  area,  no  confirmation 
of  wolves  from  provided  reports  has 
occurred. 

Issue  3:  The  experimental  population 
rules  did  not  utilize  the  best  scientific 
and  commercial  data  available  to  reach 
decisions,  as  required  by  the  Act. 

Service  Response:  The  Service 
contends  that  this  rule  and  the 
Secretary's  decision  to  reintroduce 
wolves  used  the  best  scientific  data 
available  and  underwent  peer  review 
and  scientific  analysis.  The  EIS  on  the 
impacts  of  this  rule  includes  several 
appendices  and  a  list  of  persons  who 
contributed  their  expert  opinions  or 
relevant  data  to  the  decisionmaking 
process  (Service  1994a).  Professional 
wildlife  biologists  and  scientific 
organizations  complimented  the  Service 
on  the  depth  and  detail  of  its  scientific 
investigation  in  regards  to  the 
reintroduction  of  wolves. 

Issue  4:  The  reintroduction  plan  does 
not  enhance  the  conservation  and 
recovery  of  wolves,  as  required  by  the 
Act.  Reintroduction,  particularly  in 
central  Idaho,  should  not  be  conducted 
or  should  be  delayed  for  several  years 
while  a  search  for  existing  wolves  is 
conducted. 

Service  Response:  For  the  past  20 
years  and  presently,  the  Service  and 


others  have  searched  for  wolves  in  the 
northern  Rocky  Mountains.  Reviews  of 
correspondence  from  the  past  25  years 
show  the  longstanding  and  widespread 
view  that  wolves  already  occupied 
Idaho  and  the  disc  very  o#their 
presence  immineni.  Very  extensive 
monitoring  within  the  experimental 
population  area  has  not  confirmed  the 
presence  of  wolves.  This  particular 
species  is  not  habitat  limited  and  if 
allowed  to  get  into  the  experimental 
area  would  reproduce  and  survive.  The 
translocation  of  wild  wolves  bom 
Canada  to  the  Park  will  provide  the 
opportunity  to  start  a  wolf  population. 
This  translocation  effort  will  greatly 
facihtate  recovery  of  the  gray  wolf  in  the 
Yellowstone  ecosystem.  The  1987  Rocky 
Mountain  wolf  recovery  plan 
recommended  an  additional  5  years  of 
monitoring  for  natural  wolf  recovery  in 
Idaho.  However,  the  recovery  plan 
provided  other  options  if  two  breeding 
pairs  of  wolves  had  not  become 
established  in  Idaho  during  the  5  years. 
Because  no  breeding  pairs  have  been 
located,  the  draft  and  final  EIS  and 
Record  of  Decision  allow  the 
simultaneous  reintroduction  of  wolves 
into  central  Idaho  and  the  Park  in  an 
effort  to  ensure  the  viability  and 
conservation  of  wolves  in  the  Rocky 
Mountains  (Service  1994a,  Appendix 
16). 

Issue  5:  The  Service  proposed  a  very 
liberal  experimental  rule  to 
accommodate  concerns  of  local 
residents  and  the  affected  States. 
However,  it  did  not  make  allowances  for 
unforeseen  circumstances  that  may 
impede  or  prevent  wolf  population 
growth  and  recovery.  Options  such  as 
increased  management  or  greater 
numbers  of  reintroductions  should  be 
allowed  if  required. 

Service  Response:  The  Service 
believes  that,  as  proposed, 
reintroduction  and  management 
techniques  will  result  in  wolf 
population  recovery  and  delisting  by 
about  2002.  Rulemaking  language  was 
added  clarifying  that  take  activities 
must  lead  to  eventual  recovery  of  the 
wolf.  Additionally,  if  there  is  no 
progress  in  achieving  wolf  population 
recovery  (i.e.,  if  wolves  in  a  recovery 
area  do  not  exhibit  positive  growth  for 
2  consecutive  years),  then  factors 
impacting  population  growth  will  be 
investigated.  Information  from  the 
investigation  will  be  made  available  to 
the  public  and  appropriate  Federal, 
State,  and  tribal  agencies.  Within  a  year, 
the  agencies  may  recommend  and 
implement  new  management  actions  or 
modifications  to  their  wolf  management 
plans  to  correct  factors  negatively 
impacting  wolf  recovery.  Only  as  a  last 
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lewMt  would  changes  or  BoddficatiaDS 
toaeatioasof  t^«jq>eriaM«tal  rale  be 
made. 

Isiue  6:  The  {kropoeed  rules' 
requirements  that  "only  adult  wolves 
(greater  thaa  50  pounds)  caa  be 
harassed"  and  tben  "only  iinr  15 
minutes"  and  "only  adult  wolves  that 
are  witnessed  attacking  livestock  on 
private  land  can  be  killed  by  private 
parties"  are  overly  restrictive.  The 
provision  that  wolves  can  only  be  killed 
under  a  special  pemtit  when  (1)  seen 
attacking  livestock  for  the  third  time  on 
Federal  lands,  (2)  six  or  more  wolf  packs 
are  present  in  the  experimestal 
population,  and  (3)  all  agency  control 
efforts  have  failed,  does  not  address  the 
issues  in  a  timely  or  efficient  oaanner. 
The  implication  that  land-use 
restrictions  may  be  employed  on  private 
lands  when  five  or  fewer  wolf  packs  are 
present  in  the  experimental  area  also 
needs  clarification. 

Service  Response:  The  Service  agrees 
and  has  eliminated  (1)  the  distinction 
between  adult  wolves  and  pups  for  both 
noninjurious  harassment  and  take  and 
(2)  the  length  of  time  wolves  may  be 
harassed  (as  long  as  physical  injury  is 
not  incurred).  Permittees  with  grazing 
rights  on  public  land  can  readily  obtain 
a  written  take  permit  for  wolves  seen 
attacking  hvestock.  However,  issuance 
criteria  still  require  that  prior  to  issuing 
the  4S-day  take  permit  <1)  six  or  more 
wolf  packs  must  be  present  in  the 
experimental  population  area,  (2) 
authorized  agencies  must  con&rm  that  a 
wolf  caused  the  livestock  injury  or 
death,  and  (3)  other  agency  control 
actions  have  failed  to  resolve  the 
problem.  The  final  rule  also  clarifies 
that  no  land-use  restrictions  will  be 
exercised  by  Federal  agencies  on  private 
land  at  any  time. 

Issue  7:  Certain  parts  of  the  rule  need 
Id  be  more  sp>ecific,  so  that  potential 
management  situations  are  iiuiividually 
described  and  addressed  in  the  final 
rule.  Commenters  provided  a  variety  of 
scenarios  as  examples. 

Service  Response:  The  Service  added 
or  clarified  definitions  and/or  language 
in  the  final  rule.  However,  the  wolf 
reintroduction  program  is  complex  and 
has  many  unforeseen  variables.  It  is 
impossible  to  imagine  or  describe  in 
detail  every  situation  that  might  arise 
diuing  its  implementation.  Some 
situations  can  only  be  accurately 
addressed  on  a  case-by-case  basis  and 
judged  by  their  particular 
circumstances.  It  is  the  intent  of  the 
Service  to  use  the  experimental  rule  to 
aid  the  conservation,  recovery,  and 
eventual  delisting  of  wolf  populations 
in  the  northern  Rocky  Mountaios  of  the 
United  States.  The  Service  in 


oooper^ion  with  ether  Federei,  State, 
and  tribal  agencies  wiU  nae  the 
flexibihty  of  the  experimental  rule  to 
address  local  concerns  and  unforeseen 
sitiuitions.  The  professional  expertise 
and  expehenoe  of  wildhfe  managers 
will  {adlitale  the  implementation  and 
any  modifications  needed  to  improve 
the  wolf  reintroduction  program. 
Additional  language  was  added  to  the 
rule,  clarifying  that  management 
flexibility  is  required  as  the  program  is 
implemented  and  refined. 

issue  8:  The  Service  should  make  a 
clear  commitment  to  fimd  all  aspects  of 
wolf  reintroduction  and  management, 
including  compensaticm  to  the  States 
and  tribes  for  their  efforts.  The  Service 
should  closely  monitor  the  compliaxu^ 
of  other  agencies  to  the  experimental 
populaUon  rules. 

Service  Response:  To  date,  the  Federal 
government  has  funded  the 
participation  of  affected  States  and 
tribes  in  regard  to  wolf  restoration 
program.  The  Service  plans  to  continue 
its  fimding  commitment  with 
Congressional  appropriations  until 
wolves  are  delisted.  The  public  stated 
its  concern  over  the  use  of  taxpayer 
dollars  and  the  need  for  government  to 
wisely  spend  tax  dollars.  The  Ser^'ice, 
therefore,  must  keep  expenses  for  wolf 
reintroduction  as  low  as  possible  while 
maintaining  an  effective  program.  The 
Service  will  encourage  the  States  and 
tribes  to  submit  reasonable  budgets  for 
wolf  management  programs,  as  well  as 
search  for  ways  to  pool  and  coordinate 
resources  so  that  overall  costs  are 
reduced.  It  is  the  legal  responsibility  of 
the  Service  to  monitor  the  progress  and 
adherence  of  State  and  tribal  agencies  to 
their  management  plans.  The  Service 
will  ensure  and  work  cooperatively  with 
others  to  meet  the  stated  recovery  goals. 

Issue  9:  The  wolf  reintroduction  effort 
needs  to  have  a  federedly  funded 
livestock  damage  compensation 
program.  Wolf  reintroduction  will  result 
in  the  "taking"  of  constitutionally 
protected  private  property  rights. 

Sen'ice  Response:  Ln  Montana,  the 
Defenders  of  Wildlife  impleraenled  a 
private  hvestock  compensation 
program.  Because  the  Defenders 
Program  has  been  successful,  it  was 
expanded  to  include  Idaho  and 
Wyoming.  The  Service  will  not  directly 
fund  a  livestock  compensation  program. 
The  Service  will  encourage  livestock 
producers  to  utilize  private 
compensation  programs  when 
depredation  occurs.  The  Service  and 
USDA  Animal  Damage  Control  will  aid 
livestock  producers  by  maintaining  an 
effective  control  program  that 
minimizes  hvestock  losses  due  to 
wolves.  The  rule  addresses  the  concerns 


of  private  property  owners  by  |1 ) 
providing  an  eSective  control  prograiB, 

(2)  allowing  landowners  to  take  wolves 
on  their  private  land  when  justified,  and 

(3)  invoking  no  land-use  restrictions  <ri 
private  land.  The  Service  has  reviewed 
the  constitutionality  of  this  rule  in 
regard  to  protected  private  property 
rights.  The  review  concludes  the 
Service's  actions  do  not  violate  the 
private  property  ri^its  of  individuals 
(Service  1994a,  Appendix  6). 

Issue  10:  The  Act  requires  the  Service 
to  consult  with  appn^riate  Federal, 
State,  tribal,  aiui  local  entities  or  private 
landowners,  to  the  maximum  extent 
practicable,  prior  to  promulgating 
regulations.  The  Service  has  failed  to 
meet  such  requirements. 

Service  Response:  It  is  weH 
documented  that  the  Service  made  an 
extraordinary  effort  to  involve  the 
pubhc  and  other  government  entities  in 
developing  management  practices  and 
the  experimental  peculation  ndes 
regarding  the  wolf  reintroduction 
program.  During  the  past  3  years,  the 
Service  held  over  100  meetings,  open 
houses,  and  hearings.  The  Service 
distributed  over  750,000  documents  and 
reviewed  and  considered  nearly  \70.QO0 
public  comments  during  development 
of  the  rule.  Federal  agencies  and 
affected  States  and  tribes  were  active 
participants  dvuing  the  process.  This 
final  rule  represents  the  participatory 
work  and  consensus  of  affected  agencies 
and  others  interested  or  impacted  by  the 
rulemaking. 

Issue  11:  Further  discussion  and 
detail  are  needed  on  how  State  end 
tribal  agencies  will  manage  wolf 
predalion  and  ungulate  population 
levels.  The  pubfic  needs  to  know 
exactly  what  will  be  done  in  regard  to 
this  issue. 

Sen-ice  Response:  The  Service  is 
confident  in  the  States'  and  tribes' 
ability  to  evaluate  the  impact  wolf 
predation  may  have  on  ungulate 
populations  and.  when  appropriate, 
implement  corrective  managf^ment 
actions  An  evaluation  of  possible 
impacts  and/ or  actions  in  regard  to  a 
specific  ungulate  species  and  location  is 
best  accomplished  by  biologists  most 
familiar  with  the  situation.  The  Service. 
States,  and  tribes  will  coordinate  wolf 
management  plans  to  ensure  that  State 
and  tribal  interests  in  native  ungulate 
management  are  met  while  meeting  the 
Service's  mandate  for  wolf  recovery. 
Rulemaking  language  was  added  to  the 
section  on  how  States  and  tribes  will 
manage  ungulate/wolf  conflicts.  Stales 
and  tribes  are  required  to  prepare 
acceptable  management  plans  for 
approval  by  the  Service.  It  is  expected 
that  since  these  management  plans  may 
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affoct  State  wildlife  management 
programs,  the  States  will  go  through  a 
public  review  process  as  part  of  their 
development.  Such  plans  will  indicate 
the  point  at  which  wolf/ungulate 
conflicts  become  so  critical  that 
corrective  action  must  be  taken.  A 
decision  to  translocate  wolves  to  reduce 
such  conflicts  must  serve  to  enhance,  or 
at  e  minimimi  not  inhibit,  wolf 
recovery. 

Issue  12:  The  Umetrame  for 
submitting  a  report  on  the  harassing 
and/or  taking  of  wolves  by  \h.e  public 
should  be  changed  (both  shortened  or 
lengthened  were  mentioned). 

Ser\'ice  Response:  The  timeframes  for 
a  person  to  report  the  harassing  (7  days) 
and' or  the  miintentional  taking  (24 
hours)  of  wolves  were  not  changed.  The 
harassing  or  taking  of  a  wolf  is  a  critical 
and  potentially  serious  event.  A  person 
who  harasses  a  wolf  is  best  served  by 
reporting  the  incident  as  soon  as 
possible  so  agency  management  actions 
can  be  implemented,  if  necessary. 
Submission  of  a  report  on  wolf 
harassment  provides  a  record  which  can 
document  the  continuation  of  suspected 
or  actual  livestock  depredations  or 
rationale  for  taking  a  wolf.  The 
immediate  reporting  of  livestock 
depredation  by  a  wolf  also  allows  the 
immediate  investigation  of  the  incident 
and  gathering  of  fi^sh  evidence.  In 
Montana,  agency  professionals  who 
investigate  livestock  depredations  are 
readily  accessible  during  the  night, 
weekends,  and  holidays.  During  die  past 
9  years  in  Montana,  the  reporting, 
documenting,  and  resolution  of 
livestock  depredations  have  not  been 
significant  issues.  Therefore,  they  are 
not  anticipated  to  be  a  problem  for  wolf 
reintroductions  into  the  experimental 
population  areas.  The  United  States 
legal  system  often  takes  into  account 
unusual  mitigating  circumstances,  such 
as  the  remoteness  of  a  livestock 
allotment  interfering  with  an  individual 
being  able  to  report  an  incident  as 
required  by  regulation.  The  Service 
could  determine  that  an  incident  would 
not  be  referred  for  prosecution,  when  a 
peison  failed  to  meet  the  reporting 
requirements  and  could  justify  their 
action. 

Lisue  13:  The  delisting  criteria  should 
be  clearly  identified.  The  delisting  of 
one  recovery  area  should  be 
independent  of  the  status  of  other 
recovery  areas. 

Sen'ice  Response:  In  accordance  with 
ttie  Act,  delisting  may  occur  when 
analysis  of  the  best  available  scientific 
and  commercial  information  shows  that 
gray  wolves  are  no  longer  threatened 
with  extinction  due  to:  (1)  Loss  of 
habitat,  (2)  overutilization.  (3)  disease  or 


predation,  (4)  inadequacy  of  existing 
regulatory  mechanisms,  and  (5)  other 
natural  or  manmade  factors.  In  addition 
to  the  above,  the  final  EIS,  states  that  the 
following  criteria  must  be  met:  (1)  For 
3  consecutive  years,  a  minimum  of  10 
breeding  pairs  are  documented  in  each 
of  the  3  recovery  areas  described  in  the 
revised  wolf  recovery  plan  (Service 
1987);  (2)  protective  legal  mechanisms 
are  in  place;  and  (3)  the  EIS  evaluation 
has  been  completed  (Service  1994). 
After  delisting,  the  Act  specifies  a 
species  population  must  be  monitored 
for  a  5-year  period.  After  delisting,  if  in 
any  1  of  the  3  recovery  areas  the  wolf 
population  fell  below  the  minimum  of 
10  breeding  pairs  for  2  consecutive 
years,  then  wolves  in  that  recovery  are-a 
would  be  considered  for  protective 
status  under  the  Act.  DeUsting 
procedures  have  been  discussed 
(Service  19G4a,  Appendix  11). 
Endangered  wolves  in  northwestern 
Montana  can  be  downlisted  to 
threatened  once  10  breeding  pairs  are 
documented  for  3  consecutive  years. 
Experimental  populations  of  wolves 
cannot  be  downlisted  because  their 
protective  status  is  based  on  the 
experimental  population  rule. 
Experimental  population  ndes  can  be 
vvithdravvTi  when  wolf  numbers  have 
reached  recovery  levels,  no  further 
protection  imder  the  Act  is  required, 
and  the  wolf  is  dehsted. 

Issue  14:  The  reintroduction  of  wolves 
v.ill  negatively  affect  the  recovery  of 
other  species  fisted  under  the  Act.  This 
issue  was  not  addressed  in  the  rule. 

Senice  Response:  The  Service 
prepared  and  published  an  intra-Service 
evaluation  of  its  proposed  action  in  the 
draft  and  final  EIS  (Service  1994a, 
Appendix  7).  The  evaluation  concluded 
that  wolf  reintroduction  and 
implementation  of  the  experimental 
rules  would  not  adversely  impact  other 
endangered  or  threatened  species.  In 
November  1994,  Service  field  offices  in 
Idaho,  Montana,  and  Wyoming 
reviewed  the  proposed  rules  and  came 
to  the  same  conclusion.  The  Service 
finds  that  the  impact  of  the  final  rules, 
like  the  predicated  impact  reviewed  of 
the  proposed  rules,  will  not  adversely 
affect  other  protected  species. 

Issue  15:  The  proposed  rules  did  not 
discuss  how  potential  wolf/dog  hybrids 
or  wolf/coyote  hybrids  will  be 
addressed. 

Service  Response:  The  hybridization 
of  wolves  with  other  canids  may  occur; 
however,  it  is  not  a  significant  problem 
anywhere  in  North  America  where 
ranges  of  wolves,  domestic  dogs, 
coyotes,  and  foxes  overlap  (Service 
1994a,  Chapter  1).  Thus,  it  is  not 
anticipated  to  be  a  problem  in  the 


northern  Rocky  Mountains.  The  rules 
state  the  Service  or  other  authorized 
agencies  may  remove  reintroduced 
wolves  that  breed  with  domestic  dogs, 
coyotes,  or  foxes,  or  their  hybrid- 
offspring.  Individual  animals  that 
agency  biologists  suspect  to  be 
domesticated  wolves  or  wild  wolf/ other 
canid  species  hybrids  would  be 
removed  from  the  wild  after 
examination  of  the  canid's  physical  or 
behavioral  characteristics. 

Issue  16;  The  experimental 
population  rule  improperly  removes  full 
endangered  species  protection  and 
bestows  experimental  status  on  any 
naturally  occurring  wolves  foimd  inside 
the  experimental  popidation 
boundaries. 

Senice  Response:  It  is  documented 
that  individual  wolves  may  disperse 
over  500  miles.  However,  for  the  past  10 
years,  there  has  been  no  evidence  of 
naturally  occurring  wolves  dispersing  to 
and  producing  a  viable  wolf  population 
in  the  central  Idaho  or  Yellowstone 
areas.  After  the  effective  date  of  the 
experimental  population  rules,  any  such 
wolves  and  their  offspring  would  be 
treated  as  experimental  population 
animals.  From  a  practical  wildlife 
management  perspective,  the  Service 
cannot  be  expected  to  determine  if  an 
individual  wolf  had  naturally  dispersed 
into  the  area  or  been  reintroduced.  The 
initial  reintroduced  animals  will  be 
radio  collared  and  differentiated.  Once 
they  have  reproduced  it  would  be 
impossible  to  determine  if  the  wolf  was 
a  wild  dispersing  animal  or  progeny  of 
experimental  wolves.  The  rule  as 
WTitten  helps  avoid  the  possible 
conflict.  Such  a  distinction,  therefore, 
cannot  be  treated  separately  by 
regulation.  Undoubtedly,  the 
estabUshment  of  a  viable  wolf 
popidation  and  recovery  of  the  species 
will  be  enhanced  by  the  reintroduction 
of  30  wolves  annually  for  the  next  3-5 
years.  The  presence  of  reintroduced 
wolves  may  increase  the  probabihty  of 
naturally  dispersing  wolves  from 
northwestern  Montana  or  Canada  to 
move  into,  stay,  and  reproduce  in  an 
experimental  area.  While  this  event 
would  contribute  to  population 
recovery,  it  would  not  greatly  impact 
the  overall  population  growth  rate  since 
the  majority  of  breeding  wolves  would 
be  reintroduced  animals. 

Issue  1 7:  Denning  and  rendezvous 
sites  must  be  protected,  even  after  6 
packs  are  established.  There  needs  to  be 
more  types  of  land  use  restrictions  (road 
closures)  to  protect  wolves. 

Se/vjce  Response:  Wolves  are 
adaptable  to  a  wide  variety  of  human 
activities,  except  for  deliberate  killing. 
Experiences  in  North  America  indicate 
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that  human  disturbance,  even  around 
active  den  sites,  is  not  a  significant 
factor  aflectlng  wolf  survival  or 
population  growth  (Service  1994a, 
Appendix  13).  The  rule  protects  active 
wolf  dens  during  the  earliest  stages  of 
wolf  recovery,  if  necessary.  Killing 
wolves  is  illegal  except  for  a  very  few 
limited  exceptions.  The  nde  allows 
ilexibiUty  to  reconsider  land  use 
restrictions  if  wolf  populations  do  not 
grow  toward  recovery  levels.  Wolves  in 
Montana  have  not  needed  land-use 
restrictions  and,  at  this  time,  land-use 
restrictions  do  not  appear  necessary  for 
wolf  populations  to  recover  in  Idaho  or 
Wyoming. 

Issue  18:  Private  individuals  should 
not  be  able  to  kill  wolves,  even  by 
permit. 

Semce  Response:  The  opportunity  for 
private  individuals  to  kill  wolves  in  the 
experimental  population  areas  is  limited 
to  when  wolves  are  actually  in  the  act 
of  killing  hvestock.  The  Service  has 
determined  that  wolves  that  exhibit  this 
behavior  do  not  further  conservation  of 
the  species  and  for  that  reason  are 
cmrently  controlled  (Service  1988).  The 
selective  removal  of  this  type  of 
individual  by  the  public  is  warranted  in 
certain  limited  circumstances  and  their 
removal  contributes  to  conservation  of 
the  species.  Agency  control  would  be 
initiated  anyway  and,  under  tight 
regulation,  public  control  can  be  more 
hkely  to  remove  the  specific  problem 
individual  than  agency  control  actions. 
If  a  wolf  is  taken  in  the  act  of 
depredating,  further  agency  control 
would  not  be  conducted  unless 
additional  depredations  occur.  This 
Umited  taking  of  wolves  by  the  private 
sector  could  reduce  the  total  number  of 
wolves  that  might  be  taken  in  response 
to  livestock  depredations  and  reduces 
the  opportunity  for  other  wolves  to  feed 
on  or  learn  to  depredate  on  hvestock. 

Issue  19:  The  Secretary  has  not  made 
the  determination  that  use  of  an 
experimental  rule  and  reintroduction  of 
wolves  would  further  the  conservation 
of  the  species  as  required  by  50  CFR 
17.81. 

Service  Response:  As  stated  in  the 
Service's  EIS,  in  the  proposed  rule,  and 
in  the  final  rule,  removal  of  wolves  fi-om 
Canadian  populations  would  not 
significantly  impact  those  populations 
(59  FR  42110);  the  likelihood  that  wolf 
populations  would  become  permanently 
established  and  grow  to  recovery  level 
is  extremely  high  (59  FR  42111); 
reintroduction  would  greatly  accelerate 
wolf  population  recovery,  enhance  wolf 
population  viability,  and  lead  to 
subsequent  defisting  (59  FR  42110);  and 
the  reintroduced  wolves  and  subsequent 
population  that  developed  would  not  be 


afiiected  by  existing  or  anticipated 
Federal  or  State  actions  or  private 
activities  within  or  adjacent  to  the 
experimental  population  area  (59  FR 
42112),  therefore,  the  release  of  the 
experimental  wolves  would  further  the 
conservation  of  the  species  (Service 
1994a,  Service  1994b). 

Issue  20:  Wolf  management  should 
remain  with  the  Service  until  delisting. 
The  States  or  federal  agencies  like 
Animal  Damage  Control  should  not  be 
involved  in  wolf  recovery. 

Service  Response:  The  rule  clarifies 
that  while  the  States  and  Tribes  are 
encouraged  to  lead  implementation  of 
the  experimental  rule,  the  Service  will 
monitor  and  is  ultimately  responsible 
for  the  recovery  of  the  species.  Should 
progress  toward  wolf  recovery  not  be 
evident  (two  years  of  no  growth  would 
trigger  other  conservation  measures),  the 
Service  will  cooperate  with  the  states 
and  tribes  to  assure  steps  are  taken  to 
resume  progress  toward  recovery.  The 
states  and  tribes  already  have  highly 
professional  wildlife  management 
programs  in  place  and  their  expertise, 
authorities,  knowledge,  and 
organizations  can  greatly  enhance 
recovery  of  the  species.  Animal  Damage 
Control  is  a  professional  federal  wildlife 
management  agency  that  has  the 
responsibility,  Uke  all  federal  agencies, 
to  use  their  authorities  to  enhance  the 
recovery  of  fisted  species.  Animal 
Damage  Control  has  been  a  valuable  and 
necessary  component  of  wolf  recovery 
activities  in  Montana  and  Minnesota. 

Issue  21 :  There  should  be  a  mortality 
limit  that  triggers  more  restrictive 
management  or  reintroduced  wolves 
that  are  killed  should  be  quickly 
replaced. 

Service  Response:  The  measure  of 
success  in  the  wolf  recovery  program  is 
not  the  level  of  wolf  population 
mortality  but  growth  of  the  wolf 
population.  Wolf  populations  can 
withstand  varying  levels  of  mortality 
and  individual  wolf  mortality  is  very 
difficult  to  measure  accurately. 
Language  was  added  to  the  final  rule 
that  clarifies  the  need  to  modify  the 
state  and  tribal  plans,  which  must  be  in 
compliance  with  the  rule,  if  wolf 
population  growth  is  not  evident.  Wolf 
population  growth  is  easier  to 
accurately  monitor  and  is  the  criteria 
that  is  used  to  implement  other 
provisions  in  the  rule  (e.g.  when  lethal 
control  may  be  used,  when  a  population 
is  established,  when  reintroductions 
stop,  and  when  wolf  populations  are 
recovered).  A  "put  and  take"  strategy 
does  not  address  the  problem  of  a  wolf 
population  failing  to  maintain  growth 
and  is  an  expensive  process  to  conduct. 
It  is  more  productive  to  identify  the 


factors  preventing  wolf  population 
growth  and  correct  them  before  simply 
continually  adding  more  wolves  that 
may  die  from  the  same  causes.  A 
population  that  required  constant 
reintroductions  to  compensate  for 
excessive  mortality  rates  could  not  be 
delisted. 

Issue  22:  The  experimental 
population  boundaries  are  not 
scientifically  based  and  should  be 
modified. 

Service  Response:  The  Service 
determined  the  botmdaries  of  the 
experimental  populations  based  upon 
the  distribution  of  the  wolf  population 
in  Montana.  The  experimental 
population  boundaries  do  not  include 
any  portion  of  any  known  area  used  by 
breeding  wolves  in  Montana.  It  was  also 
determined  that  any  wolf  population 
inside  the  experimental  boundaries 
would  most  likely  be  the  result  of 
reintroduced  wolves  and  any  breeding 
groups  of  wolves  outside  the 
experimental  boundaries  would  likely 
be  the  result  of  natural  dispersal  of 
wolves  from  northwestern  Montana  or 
Canadian  populations.  The  definition  of 
a  wolf  population  underwent  scientific 
peer  review  (Service  1994a,  Appendix 
8).  The  rationale  and  location  of  the 
experimental  population  boundaries 
were  also  reviewed,  and  no  better 
consensus  of  a  way  to  define  the 
geographic  range  of  a  wolf  population 
was  brought  to  the  Service's  attention. 

Issue  23:  Wolves  should  be 
reintroduced  for  more  than  3  years. 

Service  Response:  Once  a  wolf 
population  is  established  in  an 
experimental  area  there  is  no  need  to 
conduct  further  reintroductions  and  to 
do  so  would  not  be  cost  effective.  The 
soonest  the  "wolf  population"  criteria 
could  be  met  is  in  three  years.  At  that 
time  about  45  wolves  would  have  been 
reintroduced  to  each  area,  assuring 
substantial  genetic  diversity,  and  10-2a 
pups  should  be  bom  annually. 

Issue  24:  What  does  legally  present 
livestock  mean?  Who  is  responsible  for 
determining  livestock  husbandry 
practices? 

Service  Response:  The  provisions  on 
legally  present  livestock  are  part  of  the 
rule  so  that  control  of  problem  wolves 
will  occur  only  when  livestock  are 
present  on  public  land  in  a  manner 
already  allowed  by  conditions  in  their 
federal,  state,  or  tribal  grazing  permit. 
No  new  conditions  are  expected  because 
of  wolf  reintroduction.  Control  of 
wolves  that  attack  livestock  should  not 
be  expected  when  hvestock  are  illegally 
present  on  federal  lands.  Proper 
livestock  husbandry  practices  means  the 
current  community  standards  and 
practices  used  by  livestock  producers  as 


already  determined  by  the  land 
management  agency  issuing  the  permit. 
No  changes  bom  the  standard  livestock 
grazing  practices  already  being  used  on 
federal  grazing  leases  are  envisioned. 
Wolf  management  in  Montana  has  not 
affected  livestock  management  practices 
on  pubhc  lands  and  would  likely  not 
affect  those  practices  in  other  areas. 
Issues  like  proper  disposal  of  livestock 
rarrion  are  already  being  addressed  in 
the  Yellowstone  area  because  of  other 
concerns  such  as  grizzly  bear  recovery. 
Language  in  the  final  rule  reflects  that 
carrion  must  be  managed  in  such  a  way 
as  not  to  present  a  continuing  attractant 
to  wolves  if  problems  occur,  but  leaves 
the  livestock  producer  and  land 
management  agency  to  determine  how 
l)e6t  to  address  potential  problems. 

Issue  25:  Nearly  every  one  of  the  39 
issues  addressed  in  the  public  scoping 
process  and  review  of  the  draft  EIS  were 
again  discussed,  questioned,  or 
disagreed  with  during  public  comment 
about  the  proposed  rule. 

Service  Response:  The  Service  has 
reviewed  pubUc  concern  about  the 
accuracy  of  its  early  res^nses  to  issues 
raised  in  the  draft  and  final  EIS  and 
which  were  also  raised  by  persons 
commenting  on  the  proposed  rule.  At 
this  time,  the  information  provided 
during  the  public  comment  period  on 
the  proposed  rule  does  not  provide 
sufficient  data  or  cause  for  the  Service 
to  significantly  change  any  of  its  earUer 
findings  which  were  published  in  the 
final  EIS  regarding  the  issues  of: 
Amending  the  Endangered  Species  Act. 
wolves  as  a  missing  component  of  the 
ecosystem,  humane  treatment  of  wolves. 
enjoying  wolves,  regulated  public  take, 
cost  of  the  program,  state,  tribal,  and 
federal  authority,  viable  population, 
travel  corridors,  range  requirements, 
craitrol  strategies,  illegal  killing, 
compensation,  defisting,  need  for  public 
education,  spiritual  and  cultural 
significance,  social  and  cultural 
environment,  recovery  areas,  ungulate 
populations,  hunter  harvest,  domestic 
livestock,  land  use,  visitor  use, 
economics,  wolves  not  native  to 
Yellowstone,  wolf  rights,  federal 
subsides,  human  health  and  safety, 
predators  and  scavengers,  other 
endangered  species,  other  plants, 
invertebrates,  fish,  reptiles,  amphibians, 
birds,  and  mammals,  diseases  and 
parasites,  private  property  rights,  wolf 
recovery  in  other  areas,  existing  wolves 
in  Idaho  and  Yellowstone,  existing 
wolves  in  northwestern  Montana,  wolf 
siJsspecies,  wolf/dog/coyote 
hybridization,  and  the  need  for  research 
(Service  1994a). 

The  Service  adjusted  the  experimental 
[lopulation  boundaries  to  exclude  any 


portion  of  knowrn  wolf  pack  territories 
in  an  effort  to  reduce  the  fikeUhood  that 
any  naturally  dispersing  breeding 
groups  of  wolves  woiUd  fall  under  the 
proposed  experimental  rule  regulations. 

Based  on  the  above,  and  using  the 
best  scientific  and  commercial  data 
available,  in  accordance  with  50  CFR 
17.81,  the  Service  finds  that  releasing 
wolves  into  Yellowstone  National  Park 
constitutes  reintroduction  into  a  high- 
priority  site  and  will  further  advance 
conser\'ation  and  recovery  of  this 
species. 

National  Environmental  Policy  Act 

A  Final  Environmental  Impact 
Statement  under  the  National 
Environmental  Pohcy  Act  is  available  to 
the  public  (see  ADDRESSES).  This  rule  is 
an  implementation  of  the  proposed 
action  and  does  not  require  reWsion  of 
the  EIS  statement  on  the  reintroduction 
of  gray  wolves  to  Yellowstone  National 
Park  and  central  Idaho. 

Required  Determinations 

This  rule  was  reviewed  under 
Executive  Order  12866.  The  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  the  experimental 
population  area,  significant  economic 
impacts  will  not  result  from  this  action. 
Also,  no  direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  action  and  the  rule 
contains  no  recordkeeping 
requirements,  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  rule  does  not 
require  federaUsm  assessment  under 
Executive  Order  12612  because  it  would 
not  have  any  significant  federaUsm 
effects  as  described  in  the  order. 

Due  to  biological  requirements,  the 
wolf  reintroduction  program  needs  to  be 
conducted  in  November  through 
February,  as  recommended  by  wolf 
scientists  during  the  EIS  process.  The 
nonessential  experimental  population 
rule  has  been  extensively  debated  and 
thoroughly  investigated  during 
development  of  the  EIS  and  draft  rules. 
Because  of  the  extensive  pubUc  review 
of  the  EIS,  Record  of  Decision,  and 
proposed  rules,  all  being  similar  to  this 
final  rule,  implementation  of  the  wolf 
reintroduction  program  should  start  as 
of  the  date  of  pubUcation,  without  a  30- 
day  waiting  period.  Therefore,  for  good 
cause  and  in  accordance  with  5  U.S.C 
553(d)(3).  the  Service  has  determined 
that  the  rule  should  become  effective 


immediately  upon  filing  for  public 
inspection. 
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The  principal  author  of  this  rule  is 
Edward  E.  Bangs  (see  AOORESSES 
section). 

List  of  Subjects  in  SO  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  hereby 
amends  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 
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PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h).  the  table  entry  for 
"Wolf,  gray"  under  "MAMMALS"  is 
revised  to  read  as  follows: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebfate  popu- 
lation where  endarv 
gered  or  threatened 


Status      When  listed 


Criticat 
hatxtat 


Special 
rules 


Mammals 


Wolf,  gray Cants  /upus 


Holarctic 


Do 
Do 


.do 
..do 


..do 
.do 


U.S7V.  (48 
conterminous 
States,  except  MN 
and  where  listed 
as  an  experi- 
mental population). 

U.S.A.  (MN)  

U.S.A.  (WY  and  por- 
tions ot  ID  and 
MT — see 
§17.84(1)). 


T 
XN 


1.6,  13,  15, 
35.561 


35 
561 


17.95(a) 


NA 


17.95(a) 
NA 


17.40(d) 
17.84(i) 


3.  Section  17.84  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§17.84    Special  rules— Vertebrates. 

***** 

(i)  Gray  wolf  (Canis  lupus). 

(1)  The  gray  wolves  identified  in 
paragraph  (i)(7)  of  this  section  are 
nonessential  experimental.  These 
wolves  will  be  managed  in  accordance 
with  the  respective  provisions  of  this 
section. 

(2)  The  Service  finds  that 
reintroduction  of  nonessential 
experimental  gray  wolves,  as  defined  in 
(i)(7),  will  further  the  conservation  of 
the  species. 

(3)  No  person  may  take  this  species  in 
the  wild  in  ah  experimental  population 
area  except  as  provided  in  paragraphs  (i) 
(3).  (7).  and  (8)  of  this  section. 

(i)  Landowners  on  their  private  land 
and  livestock  producers  (i.e..  producers 
of  cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  tribal  wolf 
management  plans  as  approved  by  the 
Service)  that  are  legally  using  public 
land  (Federal  land  and  any  other  public 
lands  designated  in  State  and  tribal  wolf 
management  plans  as  approved  by  the 
Service)  may  harass  any  wolf  in  an 
opportunistic  (the  wolf  cannot  be 
purposely  attracted,  tracked,  waited  for, 
or  searched  out,  then  harassed)  and 
noninjurious  (no  temporary  or 
permanent  physical  damage  may  result) 
manner  at  any  time.  Provided  that  such 
harassment  is  non-lethal  or  is  not 
physically  injurious  to  the  gray  wolf  and 
is  reported  within  7  days  to  the  Service 
project  leader  for  wolf  reintroduction  or 


agency  representative  designated  by  the 
Service. 

(ii)  Any  livestock  producers  on  their 
private  land  may  take  (including  to  kill 
or  injure)  a  wolf  in  the  act  of  killing, 
wounding,  or  biting  hvestock  (cattle, 
sheep,  horses,  and  mules  or  as  defined 
in  State  and  tribal  wolf  management 
plans  as  approved  by  the  Service), 
Provided  diat  such  incidents  are  to  be 
immediately  reported  within  24  hours 
to  the  Service  project  leader  for  wolf 
reintroduction  or  agency  representative 
designated  by  the  Service,  and  Uvestock 
freshly  (less  than  24  hours)  wounded 
(torn  flesh  and  bleeding)  or  killed  by 
wolves  must  be  evident.  Service  or  other 
Service  authorized  agencies  will 
confirm  if  livestock  were  woiuided  or 
killed  by  wolves.  The  taking  of  any  wolf 
without  such  evidence  may  be  referred 
to  the  appropriate  authorities  for 
prosecution. 

(iii)  Any  livestock  producer  or 
permittee  with  livestock  grazing 
allotments  on  public  land  may  receive 
a  written  permit,  valid  for  up  to  45  days, 
from  the  Service  or  other  agencies 
designated  by  the  Service,  to  take 
(including  to  kill  or  injure)  a  wolf  that 
is  in  the  act  of  killing,  woimding,  or 
biting  livestock  (cattle,  sheep,  horses, 
and  mules  or  as  defined  in  State  and 
tribal  wolf  management  plans  as 
approved  by  the  Service),  Provided  that 
six  or  more  breeding  pairs  of  wolves 
have  been  documented  in  the 
experimental  population  area  and  the 
Service  or  other  agencies  authorized  by 
the  Service  has  confirmed  that  the 
livestock  losses  were  caused  by  wolves 


and  have  completed  agency  efforts  to 
resolve  the  problem.  Such  take  must  be 
reported  immediately  within  24  hours 
to  the  Service  project  leader  for  wolf 
reintroduction  or  agency  representative 
designated  by  the  Service.  There  must 
be  evidence  of  ft^shly  wounded  or 
killed  livestock  by  wolves.  Service  or 
other  agencies,  authorized  by  the 
Service,  will  investigate  and  determine 
if  the  livestock  were  wounded  or  killed 
by  wolves.  The  taking  of  any  wolf 
without  such  evidence  may  be  referred 
to  the  appropriate  authorities  for 
prosecution. 

(iv)  Potentially  affected  States  and 
tribes  may  capture  and  translocate 
wolves  to  other  areas  within  an 
experimental  population  area  as 
described  in  paragraph  (i)(7).  Provided 
the  level  of  wolf  predation  is  negatively 
impacting  localized  luigulate 
populations  at  an  unacceptable  level. 
Such  translocations  cannot  inhibit  wolf 
population  recovery.  The  States  and 
tribes  will  define  such  unacceptable 
impacts,  how  they  would  be  measured, 
and  identify  other  possible  mitigation  in 
their  State  or  tribal  wolf  management 
plans.  These  plans  must  be  approved  by 
the  Service  before  such  movement  of 
wolves  may  be  conducted. 

(v)  The  Service,  or  agencies 
authorized  by  the  Service,  may 
promptly  remove  (place  in  captivity  or 
kill)  any  wolf  the  Service  or  agency 
authorized  by  the  Service  determines  to 
present  a  threat  to  human  life  or  safety. 

(vi)  Any  person  may  harass  or  take 
(kill  or  injure)  a  wolf  in  self  defense  or 
in  defense  of  others.  Provided  that  such 


take  is  reported  immediately  (within  24 
hours)  to  the  Service  reintroduction 
project  leader  or  Service  designated 
agent.  The  taking  of  a  wolf  without  an 
immediate  and  direct  threat  to  human 
life  may  be  referred  to  the  appropriate 
authorities  for  prosecution. 

(vii)  The  Service  or  agencies 
designated  by  the  Service  may  take 
wolves  that  are  determined  to  be 
"problem"  wolves.  Problem  wolves  are 
defined  as:  wolves  that  in  a  calendar 
year  attack  livestock  {cattle,  sheep, 
horses,  and  mules)  or  as  defined  by 
State  and  tribal  wolf  management  plans 
approved  by  the  Service,  or  wolves  that 
twice  in  a  calendar  year  attack  domestic 
animals  (all  domestic  animals  other 
than  livestock).  Authorized  take 
includes,  but  is  not  limited  to  non-lethal 
measures  such  as:  aversive 
conditioning,  nonlethal  control,  and/or 
translocating  wolves.  Such  taking  may 
be  implemented  when  five  or  fewer 
breeding  pairs  are  established  in  a 
experimental  population  area.  If  the  take 
results  in  a  wolf  mortality,  then 
evidence  that  the  mortality  was 
nondeliberate,  nonnegligent,  accidental, 
and  unavoidable  must  be  provided. 
When  six  or  more  breeding  pairs  are 
established  in  the  experimental 
population  area,  lethal  control  of 
problem  wolves  or  permanent 
placement  in  captivity  will  be 
authorized  but  only  after  other  methods 
to  resolve  livestock  depredations  have 
been  exhausted.  Depredations  occurring 
on  Federal  lands  or  other  public  lands 
identified  in  State  or  tribal  wolf 
management  plans  and  prior  to  six 
breeding  pairs  becoming  established  in 
an  experimental  population  area,  may 
result  in  capture  and  release  of  the 
female  wolf  with  pups,  and  her  pups  at 
or  near  the  site  of  capture  prior  to 
October  1.  All  wolves  on  private  land, 
including  female  wolves  with  pups, 
may  be  relocated  or  moved  to  other 
areas  within  the  experimental 
population  area  if  continued 
depredation  occurs.  Wolves  attacking 
domestic  animals  other  than  livestock, 
including  pets  on  private  land,  two  or 
more  times  in  a  calendar  year  will  be 
relocated.  All  chronic  problem  wolves 
(wolves  that  depredate  on  domestic 
animals  after  being  moved  once  for 
previous  domestic  animal  depredations) 
will  be  removed  from  the  wild  (killed  or 
placed  in  captivity).  The  following  three 
criteria  will  be  used  in  determining  the 
status  of  problem  wolves  within  the 
nonessential  experimental  population 
area: 

(A)  There  must  be  evidence  of 
wounded  livestock  or  partial  remains  of 
a  livestock  carcass  that  clearly  shows 
that  the  injury  or  death  was  caused  by 


wolves.  Such  evidence  is  essential  since 
wolves  may  feed  on  carrion  which  they 
found  and  did  not  kill.  There  must  be 
reason  to  believe  that  additional 
livestock  losses  would  occur  if  no 
control  action  is  taken. 

(B)  There  must  be  no  evidence  of 
artificial  or  intentional  feeding  of 
wolves.  Improperly  disposed  of 
livestock  carcasses  in  the  area  of 
depredation  will  be  considered 
attractants.  Livestock  carrion  or 
carcasses  on  public  land,  not  being  used 
as  bait  under  an  agency  authorized 
control  action,  must  be  removed  or 
otherwise  disposed  of  so  that  it  will  not 
attract  wolves. 

(C)  On  public  lands,  animal 
husbandry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  allotments  must  have  been 
followed. 

(viii)  Any  person  may  take  a  gray  wolf 
found  in  an  area  defined  in  paragraph 
(i)(7).  Provided  that  the  take  is 
incidental  to  an  otherwise  lawful 
activity,  accidental,  unavoidable, 
unintentional,  not  resulting  from 
negligent  conduct  lacking  reasonable 
due  care,  and  due  care  was  exercised  to 
avoid  taking  a  gray  wolf.  Such  taking  is 
to  be  reported  within  24  hours  to  a 
Service  or  Service-designated  authority. 
Take  that  does  not  conform  with  such 
provisions  may  be  referred  to  the 
appropriate  authorities  for  prosecution. 
.    fix)  Service  or  other  Federal,  State,  or 
tribal  personnel  may  receive  written 
authorization  from  the  Service  to  take 
animals  under  special  circumstances. 
Wolves  may  be  live  captured  and 
translocated  to  resolve  demonstrated 
conflicts  with  ungulate  populations  or 
with  other  species  listed  under  the  Act, 
or  when  they  are  found  outside  of  the 
designated  experimental  population 
area.  Take  procedures  in  such  instances 
would  involve  live  capture  and  release 
to  a  remote  area,  or  placement  in  a 
captive  facility,  if  the  animal  is  clearly 
unfit  to  remain  in  the  wild.  Killing  of 
wolves  will  be  a  last  resort  and  is  only 
authorized  when  live  capture  attempts 
have  failed  or  there  is  clear 
endangerment  to  himian  life. 

(x)  Any  person  with  a  valid  permit 
issued  by  the  Service  under  §  17.32  may 
take  wolves  in  the  wild  in  the 
experimental  population  area,  pursuant 
to  terms  of  the  permit. 

(xi)  Any  employee  or  agent  of  the 
Service  or  appropriate  Federal,  State,  or 
tribal  agency,  who  is  designated  in 
writing  for  such  purposes  by  the  Service 
when  acting  in  the  course  of  official 
duties,  may  take  a  wolf  from  the  wild 
within  the  experimental  population 
area,  if  such  action  is  for: 


(A)  Scientific  purposes; 

(B)  To  relocate  wolves  to  avoid 
conflict  with  himian  activities; 

(C)  To  relocate  wolves  within  the 
experimental  population  areas  to 
improve  wolf  sur\'ival  and  recovery 
prospects; 

(D)  To  relocate  wolves  that  have 
moved  outside  the  experimental 
population  area  back  into  the 
experimental  population  area; 

(E)  To  aid  or  euthanize  sick,  injured, 
or  orphaned  wolves; 

(F)  To  salvage  a  dead  specimen  which 
may  be  used  for  scientific  study;  or 

(G)  To  aid  in  law  enforcement 
investigations  involving  wolves. 

(xii)  Any  taking  piu^uant  to  this 
section  must  be  reported  immediately 
(within  24  hours)  to  the  appropriate 
Service  or  Service-designated  agency, 
which  will  determine  the  disposition  of 
any  live  or  dead  specimens. 

(4)  Hiunan  access  to  areas  with 
facilities  where  wolves  are  confined 
may  be  restricted  at  the  discretion  of 
Federal.  State,  and  tribal  land 
management  agencies.  When  five  or 
fewer  breeding  pairs  are  in  an 
experimental  population  area,  land-use 
restrictions  may  also  be  employed  on  an 
as-needed  basis,  at  the  discretion  of 
Federal  land  management  and  natural 
resources  agencies  to  control  intrusive 
human  disturbance  aroimd  active  wolf 
den  sites.  Such  temporary  restrictions 
on  hiunan  access,  when  five  or  fewer 
breeding  pairs  are  established  in  an 
experimental  population  area,  may  be 
required  between  April  1  and  June  30, 
within  1  mile  of  active  wolf  den  or 
rendezvous  sites  and  would  only  apply 
to  public  lands  or  other  such  lands 
designated  in  State  and  tribal  wolf 
management  plans.  When  six  or  more 
breeding  pairs  are  established  in  an 
experimental  population  area,  no  land- 
use  restrictions  may  be  employed 
outside  of  national  parks  or  national 
wildhfe  refuges,  unless  wolf 
populations  fail  to  maintain  positive 
growth  rates  toward  population 
recovery  levels  for  2  consecutive  years. 
If  such  a  situation  arose.  State  and  tribal 
agencies  would  identify,  recommend, 
and  implement  corrective  management 
actions  within  1  year,  possibly 
including  appropriate  land-use 
restrictions  to  promote  growth  of  the 
wolf  population. 

(5)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any  ~ 
wolf  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  the  regulations  in  paragraph 
(i)  of  this  section  or  in  violation  of 
applicable  State  or  tribal  fish  and 
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wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(6)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed  any 
offense  defined  in  this  section. 

(7)  The  site  for  reintroduction  is 
within- the  historic  range  of  the  species: 

(i)  (Reserved) 

(ii)  The  Yellowstone  Management 
Area  is  shown  on  the  following  map. 
The  boundaries  of  the  nonessential 
experimental  population  area  will  be 
that  portion  of  Idaho  that  is  east  of 
Interstate  Highway  15;  that  portion  of 
Montana  that  is  east  of  Interstate 
Highway  15  and  south  of  the  Missouri 
River  from  Great  Falls,  Montana,  to  the 
eastern  Montana  border;  end  all  of 
Wyoming. 


A~  y .  ? ,  T-" 


(iii)  All  wolves  found  in  the  wild 
within  the  boundaries  of  this  paragraph 
(i)(7)  after  the  first  releases  will  be 
considered  nonessential  experimental 
animals.  In  the  conterminous  United 
States,  a  wolf  that  is  outside  an 
experimental  area  (as  defined  in 
paragraph  (i)(7)  of  this  section)  would 
be  considered  as  endangered  (or 
threatened  if  in  Minnesota)  unless  it  is 
marked  or  otherwise  known  to  be  an 
experimental  animal;  such  a  wolf  may 
be  captiued  for  examination  and  genetic 
testing  by  ihe  Service  or  Service- 
designated  agency.  Disposition  of  the 
captured  animal  may  take  any  of  the 
following  courses: 

(A)  If  the  animal  was  not  involved  in 
conflicts  with  humans  and  is 
determined  likely  to  be  an  experimental 
wolf,  it  will  be  returned  to  the 
reintroduction  area. 

(B)  If  the  animal  is  determined  likely 
to  be  an  experimental  wolf  and  was 
involved  in  conflicts  with  humans  as 
identified  in  the  management  plan  for 
the  closest  experimental  area,  it  may  be 
relocated,  placed  in  captivity,  or  killed. 

(C)  If  the  animal  is  determined  not 
likely  to  be  an  experimental  animal,  it 


will  be  managed  according  to  any 
Service-approved  plans  for  that  area  or 
will  be  marked  and  released  near  its 
point  of  capture. 

(D)  If  the  animal  is  determined  not 
likely  to  be  a  wild  gray  wolf  or  if  the 
Service  or  agencies  designated  by  the 
Service  determine  the  animal  shows 
physical  or  behavioral  evidence  of 
hybridization  with  other  canids,  such  as 
domestic  dogs  or  coyotes,  or  of  being  an 
animal  raised  in  captivity,  it  will  be 
kept  in  captivity  or  killed. 

(8)  The  reintroduced  wolves  will  be 
monitored  during  the  life  of  the  project, 
including  by  the  use  of  radio  telemetry 
and  other  remote  sensing  devices  as 
appropriate.  All  released  animals  will 
be  vaccinated  against  diseases  and 
parasites  prevalent  in  canids,  as 
appropriate,  prior  to  release  and  during 
subsequent  handling.  Any  animal  that  is 
sick,  injured,  or  otherwise  in  need  of 
special  care  may  be  captured  by 
authorized  personnel  of  the  Service  or 
Service-designated  agencies  and  given 
appropriate  care.  Such  an  animal  will  be 
released  back  into  its  respective 
reintroduction  area  as  soon  as  possible, 
unless  physical  or  behavioral  problems 
make  it  necessary  to  return  the  animal 
to  captivity  or  euthanize  it. 

(9)  The  status  of  the  experimental 
population  will  be  reevaluated  within 
the  first  3  years,  after  the  first  year  of 
releases  of  wolves,  to  determine  future 
management  needs  and  if  further 
reintroductions  are  required.  This 
review  will  take  into  account  the 
reproductive  success  and  movement 
patterns  of  the  individuals  released  in 
the  area,  as  well  as  the  overall  health 
and  fate  of  the  experimental  wolves. 
Once  recovery  goals  are  met  for 
downlisting  or  delisting  the  species,  a 
rule  will  be  proposed  to  address 
downlisting  or  delisting. 

(10)  The  Service  does  not  intend  to 
reevaluate  the  "nonessential 
experimental"  designation.  The  Service 
does  not  foresee  any  likely  situation 
which  would  result  in  changing  the 
nonessential  experimental  status  until 
the  gray  wolf  is  recovered  and  delisted 
in  the  northern  Rocky  Mountains 
according  to  provisions  outlined  in  the 
.Act.  However,  if  the  wolf  population 
does  not  demonstrate  positive  growth 
toward  recovery  goals  for  2  consecutive 
years,  the  affected  States  and  tribes,  in 
cooperation  with  the  Service,  would, 
within  1  year,  identify  and  initiate  wolf 
management  strategies,  including 
appropriate  public  review  and 
comment,  to  ensure  continued  wolf  " 
population  growth  toward  recovery 
levels.  All  reintroduced  wolves 
designated  as  nonessential  experimental 
will  be  removed  from  the  wild  and  the 


Federal  Register  /  Vol.  59,  No.  224  /  Tuesday,  November  22.  1994  /  Rules  and  Regulations    60267 


experimental  status  and  regulations 
revoked  when  (i)  legal  actions  or 
lawsuits  change  the  wolves  status  to 
endangered  under  the  Act  or  (ii)  within 
90  days  of  the  initial  release  date, 
naturally  occurring  wolves,  consisting 
of  two  breeding  pairs  that  for  2 
consecutive  years  have  each 
successfully  raised  two  offspring,  are 
discovered  in  the  experimental 
population  area.  The  naturally  occurring 
wolves  would  be  managed  and 
protected  as  endangered  species  under 
the  Act. 

Dated:  November  15, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretan  for  Fish  and  Wildhfeand 
Parks. 

IFR  Doc.  94-28746  Filed  11-18-94;  8:45  ami 
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50CFRPart17 
RIN  1018-AC86 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of  a 
Nonessential  Experimental  Population 
of  Gray  Wolves  in  Central  Idaho  and 
Southwestern  Montana 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  US.  Fish  and  Wildlife 
Service  (Service)  will  reintroduce  the 
gray  wolf  [Canis  lupus],  an  endangered 
species,  into  central  Idaho,  including  a 
portion  of  southwestern  Montana.  These 
wolves  will  be  classified  as  a 
nonessential  experimental  population 
pursuant  to  section  10(j)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  Gray  wolf  populations 
have  been  extirpated  from  most  of  the 
Western  United  States.  They  presently 
occur  in  a  small  population  in  extreme 
northwestern  Montana,  and  as 
incidental  occurrences  in  Idaho, 
Wyoming,  and  Washington  as  a  result  of 
wolves  dispersing  from  existing 
populations  in  Montana  and  C^ada. 
The  purpose  of  this  reintroduction  plan 
is  to  reestablish  a  viable  wolf  population 
in  central  Idaho,  one  of  three  wolf 
recovery  areas  identified  in  the 
Northern  Rocky  Mountain  Wolf 
Recovery  Plan.  Potential  effects  of  this 
final  rule  were  evaluated  in  an 
Environmental  Impact  Statement  (EIS) 
completed  in  May  1994.  This  gray  wolf 
reintroduction  does  not  conflict  with 
existing  or  anticipated  Federal  agency 
actions  or  traditional  public  uses  of  park 
lands,  wilderness  areas,  or  surrounding 
lands. 

EFFECTIVE  DATE:  November  18,  1994. 


ADDRESSES:  Comments  or  other 
information  may  be  sent  to  Gray  Wolf 
Reintroduction.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  8017.  Helena, 
Montana  59601.  The  complete  file  for 
this  final  rule  is  available  for  inspection, 
by  appointment,  during  normal  business 
hours  at  100  North  Park.  Suite  320, 
Helena.  Montana. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  E.  Bangs,  at  the  above  address. 
or  telephone  (406)  449-5202. 

SUPPLEMENTARY  INFORMATION: 

Background 

1.  Legal:  The  Endangered  Species  Act 
Amendments  of  1982,  Pub.  L.  97-304, 
made  significant  changes  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  etseq.)  (Act), 
including  the  creation  of  section  10(j). 
which  provides  for  the  designation  of 
specific  animals  as  "experimental." 
Under  previous  authorities  in  the  Act. 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  was  permitted  to  reintroduce  a 
listed  species  into  unoccupied  portions 
of  its  historic  range  for  conservation  and 
recovery  purposes.  However,  local 
opposition  to  reintroduction  efforts  from 
certain  parties  concerned  about 
potential  restrictions,  and  prohibitions 
on  Federal  and  private  activities 
contained  in  sections  7  and  9  of  the  Act, 
reduced  the  utility  of  reintroduction  as 
a  management  tool. 

Under  section  10(j),  a  listed  species 
reintroduced  outside  of  its  current 
range,  but  within  its  historic  range,  mav 
be  designated,  at  the  discretion  of  the 
Secretary  of  the  Interior  (Secretary),  as 
"experimental."  This  designation 
increases  the  Service's  flexibility  and 
discretion  in  managing  reintroduced 
endangered  species  because  such 
experimental  animals  may  be  treated  as 
a  threatened  species.  The  Act  requires 
that  animals  used  to  form  an 
experimental  population  be  separated 
geographically  from  nonexperimenlal 
populations  of  the  same  species. 

Additional  management  flexibility  is 
possible  if  the  experimental  animals  are 
found  to  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question.  Nonessential  experimental 
animals  located  outside  national  parks 
or  national  wildlife  refuges  are  treated, 
for  purposes  of  section  7  of  the  Act,  as 
if  they  were  only  proposed  for  listing. 
Consequently,  only  two  provisions  of 
section  7  would  apply  to  animals 
located  outside  of  national  wildlife 
refuges  and  national  parks — section 
7(a)(1)  and  section  7(a)(4).  Section 
7(a)(1)  requires  all  Federal  agencies  to 
establish  conservation  programs  for 
federally  listed  species.  Utilization  of 


Federal  public  lands,  including  national 
parks  and  national  forests,  is  consistent 
with  the  legal  responsibility  of  these 
.  agencies  to  sustain  the  native  wildlife 
resources  of  the  United  States  and  to  use 
their  authorities  to  further  the  purposes 
of  the  Act  by  canying  out  conservation 
programs  for  endangered  and  threatened 
species.  Section  7(a)(4)  requires  all 
Federal  agencies  to  informally  confer 
with  the  Service  on  actions  that  will 
likely  jeopardize  the  continued 
existence  of  species  proposed  to  be 
listed  as  threatened  or  endangered.  The 
results  of  a  conference  are  advisory  in 
nature,  and  agencies  are  not  required  to  * 
refr^n  6t»m  committing  resources  to 
projects  as  a  result  of  a  conference.  In 
addition,  section  10(j)  of  the  Act  states 
that  nonessential  experimental  animals 
are  not  subject  to  the  formal 
consultation  provision  of  the  Act  unless 
they  occur  on  land  designated  as  a 
national  wildlife  refuge  or  national  park. 
Activities  undertaken  on  private  lands 
are  not  affected  by  section  7  of  the  Act 
unless  they  are  funded,  authorized,  or 
carried  out  by  a  Federal  agency. 

Specimens  used  to  establish  an 
experimental  population  may  be 
removed  from  a  source  or  donor 
population,  provided  their  removal  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species  and  appropriate 
permits  have  been  issued  in  accordance 
with  50  CFR  17.22.  Gray  wolves  for  the 
reintroduction  will  be  obtained  from 
healthy  Canadian  wolf  populations  with 
permission  from  the  Canadian  and 
Provincial  governments.  Gray  wolves 
are  common  in  western  Canada  (tens  of 
thousands)  and  Alaska  (about  7.000).  No 
adverse  biological  impact  is  expected 
from  the  removal  of  about  150  from  the 
Canadian  population.  Consequently,  the 
Service  finds  that  wolves  to  be  used  in 
the  reintroduction  effort  meet  the 
definition  of  "nonessential"  "(50  CFR 
17.80(b))  because  the  loss  of  the 
reintroduced  wolves  is  not  likely  to 
appreciably  reduce  the  likelihood  of 
survival  of  the  species  in  the  wild. 

In  1967.  the  timber  wolf  was  listed  as 
a  subspecies  [Canis  lupus  lycaon)  as 
endangered  (32  FR  4001),  and  in  1973 
the  northern  Rocky  Mountain 
subspecies,  as  then  understood.  (C.  /. 
irremotus)  was  also  listed  as 
endangered,  as  was  the  Texas 
subspecies  (C.  /.  monstrabilis)  (38  FR 
14678).  In  1978,  the  legal  status  of  the 
gray  wolf  in  North  America  was 
clarified  by  listing  the  Miimesota  wolf 
population  as  threatened  and  other 
members  of  the  species  south  of  Canada 
as  endangered,  without  referring  to 
subspecies  (43  FR  9607). 

2.  Biological:  This  final  rule  deals 
with  the  gray  wolf  [Canis  lupus),  an 


endangered  species  of  carnivore  that 
was  extirpated  fit)m  the  western  portion 
of  the  conterminous  United  States  by 
about  1930.  The  gray  wolf  is  native  to 
most  of  North  America  north  of  Mexico 
City,  except  for  the  southeastern  United 
States,  where  a  similar  species,  the  red 
wolf  (Canis  rufus).  was  present.  The 
gray  wolf  occupied  nearly  every  area  in 
North  America  that  supported 
populations  of  hoofed  mammals 
(ungulates),  its  major  food  source. 

Twenty-four  distinct  subspecies  of 
gray  wolf  had  been  recognized  in  North 
,  America.  Recently,  however, 
taxonomists  have  suggested  that  there 
are  five  or  fewer  subspecies  or  group 
types  of  gray  wolf  in  North  America  and 
that  the  wolf  type  that  once  occupied 
the  northern  Rocky  Mountains  of  the 
United  States  was  more  widely 
distributed  than  was  previously 
believed. 

The  gray  wolf  occurred  historically  in 
the  northern  Rocky  Mountains, 
including  mountainous  portions  of 
Wyoming,  Montana,  and  Idaho.  The 
drastic  reduction  in  the  distribution  and 
abundance  of  this  species  in  North 
America  was  directly  related  to  human 
activities,  such  as  the  elimination  of 
native  ungulates,  conversion  of 
wildland  into  agricultural  lands,  and 
extensive  predator  control  efforts  by 
private.  State,  and  Federal  agencies.  The 
natural  history  of  wolves  and  their 
ecological  role  was  poorly  understood 
during  the  period  of  their  eradication  in 
the  conterminous  United  States.  As  with 
other  large  predators,  wolves  were 
considered  a  nuisance  and  threat  to 
humans.  Today,  the  gray  wolfs  role  as 
an  important  and  necessary  part  of 
natural  ecosystems  is  better  understood 
and  appreciated. 

For  50  years  prior  to  1986.  no 
detection  of  wolf  reproduction  was 
found  in  the  Rocky  Mountain  portion  of 
the  United  States.  However  in  1986,  a 
wolf  den  was  discovered  near  the 
Canadian  border  in  Glacier  National 
Park.  This  find  was  presumably  due  to 
the  southern  expansion  of  the  Canadian 
wolf  population.  The  Glacier  National 
Park  wolf  population  has  steadily  groma 
to  about  65  wolves  and  now  exists 
throughout  northwestern  Montana. 

Reproducing  wolf  populations  are  not 
known  to  occur  in  Idaho  or 
southwestern  Montana.  Wolves  have 
occasionally  been  sighted  in  these 
States,  but  do  not  constitute  a 
population  as  defined  by  scientific 
experts  (Service  1994).  Historical 
reports  suggest  that  wolves  may  have 
produced  young  in  these  States; 
however,  based  on  extensive  sur\'eys 
and  interagency  monitoring  efforts 
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(Service  1994),  no  wolf  population 
presently  persists  in  these  States. 

3.  Wolf  Recovery  Efforts:  In  the  1970's, 
the  State  of  Montana  led  an  interagency 
recovery  team,  established  by  the 
Service,  that  developed  a  recovery  plan 
for  the  Northern  Rocky  Mountain  gray 
wolf  The  1980  recovery  plan 
recommended  a  combination  of  natural 
recovery  and  reintroduction  be  used  to 
recover  wolves  in  the  area  around 
Yellowstone  National  Park  (the  Park) 
north  to  the  Canadian  border,  including 
central  Idaho. 

A  revised  recovery  plan  was  approved 
by  the  Service  in  1987  (Service  1987).  IS 
identified  a  recovered  wolf  population 
as  being  at  least  10  breeding  pairs  of 
wolves,  for  3  consecutive  years,  in  each 
of  3  recovery  areas  (northwestern 
Montana,  central  Idaho,  and 
Yellowstone).  A  population  of  this  size 
would  be  comprised  of  about  300 
wolves.  The  plan  recommended  natural 
recovery  in  Montana  and  Idaho. 
However,  if  two  wolf  packs  did  not 
become  estabUshed  in  central  Idaho 
within  5  years,  the  plan  recommended 
that  conservation  measures  other  than 
natural  recovery  be  considered.  The 
plan  recommended  use  of  the  Act's 
section  10(j)  authority  to  reintroduce 
wolves  into  the  Park  and  central  Idaho. 
By  estabhshing  a  nonessential 
experimental  population,  more  liberal 
management  practices  may  be 
implemented  to  address  potential 
negative  impacts  or  concerns  regarding 
the  reintroduction. 

In  1990,  Congress  directed 
appointment  of  a  Wolf  Management 
Committee,  composed  of  three  Federal, 
three  State,  and  four  interest  group 
representatives,  to  develop  a  plan  for 
wolf  restoration  in  the  Park  and  central 
Idaho  (Pub.  L.  101-512).  That 
committoe  provided  a  majority,  but  not 
unanimous,  recommendation  to 
Congress  in  May  1991.  Among  the 
measures  recommended  was  a 
declaration  by  Congress  directing 
reintroduction  of  wolves  in  the  Park, 
and  possibly  central  Idaho,  as  special 
nonessential  experimental  populations 
with  flexible  management  practices  by 
agencies  and  the  pubUc  to  resolve 
potential  conflicts.  Wolves  an'd 
ungulates  would  be  intensively 
managed  by  the  States  with  Federal 
funding;  thus,  implementation  was 
expected  to  be  costly.  Congress  took  no 
action  on  the  committee's 
recommendation  which  would  have 
required  an  amendment  to  the  Act. 

In  November  1991  (Pub.  L.  102-154). 
Congress  directed  the  Service,  in 
consultation  with  the  National  Park 
Service  and  Forest  Service,  to  prepare 
im  Environmental  Impact  Statement 


(EIS)  to  consider  a  broad  range  of 
alternatives  on  wolf  reintroduction  in 
Yellowstone  National  Park  and  central 
Idaho.  In  1992  (Pub.  L  102-381). 
Congress  directed  the  Service  to 
complete  the  EIS  by  January  1994  and 
indicated  the  preferred  alternative 
should  be  consistent  with  existing  law. 

The  Service  formed  and  funded  an 
interagency  team  to  prepare  the  EIS.  The 
team  participants  were  the  National 
Park  Service;  Forest  Service;  States  of 
Wyoming,  Idaho,  and  Montana;  USDA 
Animal  Damage  Control;  and  Wind 
River  and  Nez  Perce  Tribes.  The  Gray 
Wolf  EIS  program  emphasized  public 
participation.  In  the  spring  of  1992,  the 
news  media  and  nearly  2,500  groups/ 
individuals  interested  in  wolves  were 
contacted  to  publicize  the  EIS  process. 

In  April  1992,  a  series  of  27  "issue 
scoping"  open  houses  were  held  in 
Montana,  Wyoming,  and  Idaho,  as  well 
as  7  other  locations  throughout  the 
United  States.  The  meetings  were 
attended  by  nearly  1,800  people,  and 
thousands  of  brochures  were 
distributed.  In  total,  nearly  4,000  people 
gave  comments  on  EIS  issues.  In  July 
1992,  a  report  narrating  tlie  public 
comments  was  mailed  to  16,000  people. 

In  August  1992,  27  additional 
"alternative  scoping"  open  houses  and 
3  additional  hearings  were  held  in 
Wyoming,  Montana,  and  Idaho. 
Hearings  were  also  held  in  Seattle, 
Washington;  Salt  Lake  City,  Utah;  and 
Washington,  DC.  Two  major  newspapers 
with  circulation  in  Montana,  Wyoming, 
and  Idaho  (total  circulation  about 
250,000)  distributed  a  copy  of  the 
alternative  scoping  brochure  in  the 
Sunday  edition.  Nearly  2,000  people 
attended  the  meetings,  and  nearly  5,000 
comments  were  received  on  methods  for 
managing  reintroduced  wolves.  PubUc 
comments  typified  the  strong 
polarization  of  concerns  regarding  wolf 
management.  A  report  on  the  public's 
ideas  and  suggestions  was  mailed  to 
about  30,000  people  in  November  1992. 
In  April  1993.  a  Gray  Wolf  EIS  planning 
update  report  was  published.  It 
discussed  the  status  of  the  EIS,  provided 
factual  information  on  wolves,  and 
requested  the  pubfic  to  report  wolf     ' 
observations  in  the  northern  Rocky 
Mountains.  It  was  mailed  to  nearly 
40,000  interested  individuals  residing  in 
all  50  States  and  over  40  foreign 
countries. 

The  public  comment  period  on  the 
draft  EIS  (DEIS)  begaji  on  July  1, 1993, 
and  the  notice  of  availability  was 
published  on  July  16.  The  DEIS 
documents  were  mailed  to  potentially 
affected  agencies,  public  libraries, 
interested  groups,  and  anyone  who 
requested  a  copy.  Additionally,  a  flyer 


containing  the  DEIS  summary,  a 
schedule  of  the  16  pubUc  hearings,  and 
a  request  to  report  wolf  sightings  was 
inserted  into  the  Sunday  edition  of  6 
newspapers  (combined  circulation  of 
about  280,000)  in  Wyoming,  Montana, 
and  Idaho.  In  mid-June  1993,  the 
Service  mailed  a  letter  to  over  300 
groups,  primarily  in  Wyoming, 
Montana,  and  Idaho,  offering  a 
presentation  on  the  DEIS.  This  resulted 
in  31  presentations  to  about  1,000 
people duringthe comment  period. 

Ehuing  the  DEIS  public  review  period 
(July  1  to  November  26, 1993)  over 
160,200  individuals,  organizations,  and 
government  agencies  commented.  The 
magnitude  of  the  response  shows  the 
strong  interest  people  have  in  wolf 
management.  In  early  March  1994,  a 
summary  of  the  public  comments  was 
mailed  to  about  42,000  people  on  the 
EIS  mailine  list. 

The  final  EIS  was  filed  with  the 
Environmental  Protection  Agency  on 
May  4,  1994,  and  the  notice  of 
availability  was  pubhshed  on  May  9. 
1994.  The  EIS  considered  five 
alternatives  (1)  Reintroduction  of 
Experimental  Wolves  (2)  Natural 
Recovery  (No  action),  (3)  No  Wolves,  (4) 
Wolf  Management  Committee 
Recommendations,  and  (5) 
Reintroduction  of  Nonexperimental 
Wolves.  After  careful  review,  the 
Ser\'ice's  proposed  action  was  to 
reintroduce  gray  wolves  designated  as 
nonessential  experimental  into  the  Park 
and  central  Idaho. 

The  Secretary  signed  the  EIS  Record 
of  Decision  on  June  15, 1994.  A  letter  of 
concurrence  was  signed  by  the  Secretary 
of  Agriculture  on  July  13, 1994.  The 
decision  directed  the  Service  to 
implement  its  proposed  action  plan  as 
soon  as  practical. 

Two  nonessential  experimental 
population  proposed  rules,  one  for  the 
Park  and  one  for  central  Idaho,  were 
published  in  the  Federal  Register  on 
August  16, 1994  (59  FR  42108  and  59 
FR  42118,  respectively).  On  September 
6, 1994,  a  brochure  containing  the 
Record  of  Decision,  proposed  rules,  and 
schedule  of  public  hearings  was  mailed 
to  about  50,000  people.  From  September 
14-22,  1994,  a  legal  notice  announcing 
the  proposed  rules,  hearings,  and 
inviting  public  comment  was  published 
in  the  Seattle  Post-Intelligencer, 
Olympia  Olympian,  New  Paper  Agency 
(Salt  Lake  City  Papers),  Washington 
Times,  Lewiston  Morning  Tribune,  The 
Idaho  Statesman,  Wyoming  Tribune, 
Casper  Star  Tribune,  Bozeman  Daily 
Chronicle,  and  Billings  Gazette. 

The  Service  held  six  public  hearings 
on  the  proposed  rules.  Notice  of  the 
availability  of  the  Record  of  Decision. 


public  hearings,  and  proposed  rules  was 
published  in  the  Federal  Register  on 

September  14,  1994  (59  FR  47112). 
Copies  of  the  proposed  rules  were 
distributed  to  all  interested  parties. 
Pubhc  hearings  were  held  on  September 
27.  1994,  in  Boise,  Idaho;  Cheyenne, 
Wyoming;  and  Helena,  Montana,  and  on 
September  29, 1994,  in  Sah  Lake  Qty, 
Utah;  Washington.  DC;  and  Seattle. 
Washington.  About  90  people  testified 
at  these  hearings  and  about  330  people 
submitted  written  comments.  Comments 
on  the  proposed  rules  were  accepted 
until  October  17, 1994. 

In  Montana,  the  Service  has  an  active 
wolf  management  program  due  to  the 
presence  of  breeding  pairs  of  wolves. 
The  Service's  program  monitors  wolves 
to  determine  their  status,  encourages 
research,  provides  the  pubUc  with 
acciu-ate  information,  and  controls 
wolves  that  attack  domestic  livestock. 
Wolves  that  depredate  on  livestock  are 
translocated  or  removed.  Such  action  is 
required  to  reduce  livestock  losses,  to 
foster  local  tolerance,  and  promote  and 
enhance  conservation  of  wolves.  The 
relocation  of  wolves  under  the  control 
program  is  not  intended  to  accelerate 
the  natural  expansion  of  wolves  into 
unoccupied  historic  habitat.  Although 
19  wolves  have  been  removed  under  the 
control  program,  the  number  of  wolves 
has  continued  to  expand  in  Montana  at 
about  22  percent  per  year  for  the  past  9 
years. 

•  4.  Reintroduction  Site:  The  Service 
decided  to  reintroduce  wolves  into 
central  Idaho  on  or  near  Federal  lands 
managed  by  the  USDA  Forest  Service. 
The  Idaho  location  was  selected  as  a  site 
for  experimental  wolves  because  of  the 
following  factors.  The  central  Idaho  site 
is  a  vast  area  of  about  53,000  km^ 
(20,000  mi^)  of  contiguous  National 
forests,  including  the  Bitteroot,  Boise, 
Challis,  Clearwater,  Nez  Perce,  Payette. 
Sawiooth,  Salmon,  and  Panhandle 
National  Forests.  The  central  area  is 
comprised  of  three  wilderness  areas:  the 
Frank  Church  River-of-no-Retum, 
Selway  Bitteroot,  and  Gospel-Hump. 
These  wilderness  areas  have  about 
16,000  km2  (6.000  mi^)  of  quality  wolf 
habitat  and  several  good  potenUal 
release  sites.  The  area  is  also  far  from 
the  natural  southern  expansion  of  wolf 
packs  from  Montana.  Thus,  any  wolves 
documented  inside  the  central  Idaho 
experimental  area  would  probably  be 
from  reintroduction  efforts  rather  than 
naturally  dispersing  extant  wolf 
populations  from  Canada  or 
northwestern  Montana.  The  Servi(;e  will 
also  reintroduce  wolves  into 
Yellowstone  Naticmal  Paik  as  a 
nonessential  experimental  populatiuii 


pubhshed  under  a  separate  rule  in  the 
Federal  Register. 

The  Service  determined  that 
reintroduction  of  wolves  into  central 
Idaho  had  the  highest  probabiUty  to 
succeed  due  to  ecological  and  political 
considerations  (Service  1994).  The 
reintroduction  effort  will  enhance  wolf 
viability  by  increasing  genetic  diversity 
through  genetic  interchange  between 
segments  of  the  population.  The 
reintroduction  plan  should  help  in 
achieving  wolf  recovery  goals  20  years 
sooner  than  imder  ciurent  natural 
recovery  policy. 

Because  reintroduced  gray  wolves 
will  be  classified  as  a  nonessential 
experimental  population,  the  Service's 
management  practices  can  reduce  local 
concerns  about  excessive  government 
regulation  on  private  lands, 
uncontrolled  livestock  depredations, 
e)a:essive  big  game  predation,  and  the 
lack  of  State  government  involvement  in 
the  program. 

Establishment  of  gray  wolves  in 
central  Idaho  will  initiate  wolf  recovery 
in  one  of  the  three  recovery  areas 
described  as  necessary  for  the  species' 
recovery  in  the  northern  Rocky 
Mountains.  No  existing  or  anticipated 
Federal  or  State  actions  identified  for 
this  release  site  are  expected  to  have 
major  effects  on  the  experimental 
population.  Yellowstone  National  Park 
is  identified  as  the  only  other  alternative 
site;  it  will  also  receive  wolves  for 
reintroduction,  which  will  faciUtate 
recovery  in  that  experimental  area. 

5.  Reintroduction  Protocol:  The  wolf 
reintroduction  project  is  undertaken  by 
the  Service  in  cooperation  with  the 
National  Park  Service,  Forest  Service, 
other  Federal  agencies,  potentially 
affected  tribes,  the  States  of  Idaho  and 
Montana,  and  entities  of  the  Canadian 
government.  To  obtain  wolves,  the 
Service  will  enter  into  formal 
agreements  with  the  Canadian  and 
Provincial  governments  and/or  resource 
management  agencies. 

The  central  Idaho  reintroduction  plan 
requires  transferring  45  to  75  wolves 
from  southwestern  Canada,  representing 
various  sex  and  age  classes,  over  a  3-  to 
5-year  period.  Under  the  plan,  about  15 
wild  wolves  from  several  different  packs 
using  standard  capture  tecJiniques  will 
be  capttu^d  annually  over  a  period  of  3 
to  5  years.  Captiu«d  wolves  will  be 
transported  to  central  Idaho.  The  wolves 
wrill  receive  any  necessary  veterinary 
care,  including  examinations  and 
vaccinations.  They  will  be  fitted  with 
radio  collars  so  that  they  can  be 
monitored  by  radiotelemetry.  The 
wolves  viill  be  inunediately  released 
into  the  vnld.  This  method  is  known  as 
"quick  release,"  (i.e.,  the  wolves  u-ill  be 


released  upon  or  shortly  after  transport 
and  arrival  at  the  release  site).  "Quick 
release"  wolves  will  not  be  held  for 
acdimation  nor  will  food  or  care  be 
provided  after  release.  It  is  anticipated 
that  released  wolves  will  move  vndely 
but  eventually  will  find  mates  and  form 
packs. 

In  general,  attempts  to  locate  and.'or 
move  lone  wolves  dispersing 
throughout  central  Idaho  will  not  be 
done.  However,  wolves  may  be  moved 
on  a  case-by-case  basis,  if  necessary  to 
enhance  wolf  recovery  in  the 
experimental  area.  Reintroduced  wolves 
will  remain  in  the  wild,  as  long  as  they 
are  capable  of  sustaining  themselves  on 
carrion  or  wild  prey.  Conflicts  between 
wolves  and  humans  may  result  in  the 
recapture  and/or  removal  of  a  wolf  in 
accordance  with  procedures 
successfully  used  with  other  problem 
wolves. 

An  overall  assessment  of  the  success 
of  the  reintroduction  will  be  made  after 
the  first  year  and  for  every  year 
thereafter.  Procedures  for  subsequent 
releases  could  be  modified,  if 
information  fi^m  the  previous 
reintroduction  warrants  such  changes. 
The  physical  reintroduction  phase 
should  be  completed  vnthin  3-5  years. 
Once  the  reintroduced  wolves  form  two 
packs  with  each  pack  raising  two  pups, 
for  2  consecutive  years,  management 
practices  would  allow  the  wolves  to 
grow  naturally  toward  recovery  levels. 
Wolves  would  only  be  monitored,  and 
no  further  reintroduction  would  lake 
place  unless  fewer  than  two  fitters  were 
produced  in  a  single  year.  This 
reintroduction  effort  is  consistent  with 
the  recovery  goals  identified  in  the  19B7 
recovery  plan  for  the  northern  Rockv 
Mountain  Wolf. 

It  is  estimated  that  the  central  Idaho 
reintroduction  effort,  together  with  a 
similar  effort  in  the  Park  and  the  natural 
recovery  occurring  in  northwestern 
Montana,  could  result  in  a  viable 
recovered  wolf  population  (10  breeding 
pairs  in  each  of  3  recovery  areas  for  3 " 
consecutive  years)  by  the  year  2002. 

The  Service  will  continue  to  ask 
private  landowners  and  agency 
personnel  in  or  around  central  Idaho  to 
immediately  report  any  wolf 
observations  to  the  Service  or  other 
authorized  agencies.  An  extensive 
information  and  education  program  will 
discourage  the  taking  of  gray  wolves  by 
the  public.  Initially,  all  wolves  will  be 
monitored  by  radio  telemetry  and. 
therefore,  easy  to  locate  if  necessary. 
PubUc  cooperation  with  the  Servicr  will 
be  encouraged  to  ensure  close 
monitoring  of  the  wolves  and  quick 
resolution  of  any  confhcts  that  might 
arise. 
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Specific  information  on  wolf 
reintroduction  procedures  can  be  found 
in  Appendix  4.  "Scientific  techniques 
for  the  reintroduction  of  wild  wolves." 
in  the  EIS,  "The  Reintroduction  of  Gray 
Wolves  to  Yellowstone  National  Park 
and  Central  Idaho"  (Service  1994). 

Status  of  Reintroduced  Populations 

In  accordance  with  section  10(j)  of  the 
Act,  wolves  reintroduced  into  central 
Idaho  are  designated  as  a  nonessential 
experimental.  Such  designation  allows 
the  wolves  to  be  treated  as  a  threatened 
species  or  species  proposed  for  Usting 
for  the  purposes  of  sections  4(d),  7,  and 
9  of  the  Act.  This  allows  the  Service  to 
establish  a  less  restrictive  special  rule 
rather  than  using  the  mandatory 
prohibitions  covering  endangered 
species.  The  biological  status  of  the  wolf 
and  the  need  for  management  flexibility 
resulted  in  the  Service  designating  the 
gray  wolves  reintroduced  into  central 
Idaho  as  "nonessential."  The  Service 
determined  that  the  "nonessential" 
designation,  together  with  other 
protective  measures,  will  conserve  and 
recover  the  gray  wolf  in  central  Idaho 
and  southwestern  Montana. 

k  is  anticipated  that  released  wolves 
will  come  into  contact  with  humans  and 
domestic  animals  inside  and  outside  the 
central  Idaho  experimental  population 
area.  Public  opinion  surveys,  public 
comments  on  wolf  management 
planning,  and  the  positions  taken  by 
elected  local,  State,  and  Federal 
government  officials  indicate  that 
wolves  should  not  be  reintroduced 
without  assurances  that  current  uses  of 
public  and  private  lands  will  not  be 
disrupted  by  wolf  recovery  activities. 
The  following  provisions  respond  to 
these  concerns.  There  would  be  no 
violation  of  the  Act  for  unintentional, 
nonnegligent,  and  accidental  taking  of 
wolves  by  the  public,  provided  the  take 
was  incidental  to  otherwise  lawful 
activities,  did  not  result  from  negligent 
conduct  lacking  reasonable  due  care  or 
was  in  defense  of  human  life.  Such  wolf 
takings  would  need  to  be  reported  to  the 
Service  or  other  authorized  agency 
within  24  hours.  The  Service  may 
designate  certain  Federal,  State,  and/or 
tribal  employees  to  take  wolves  that 
required  special  care  or  pose  a  threat  to 
livestock  or  property.  Private  land 
owners  or  their  designates  would  be 
permitted  to  harass  wolves  in  an 
opportunistic  noninjurious  manner  on 
their  leases  or  private  property, 
provided  such  harassment  was  reported 
within  7  days  to  the  Service  or  other 
authorized  agency. 

Under  the  "nonessential"  designation 
private  landowners  or  their  designates 
would  be  permitted  to  take  (injure  or 


kill)  a  wolf  in  the  act  of  woimding  or 
kiUing  livestock  on  private  land. 
However,  physical  evidence  (wounded 
or  dead  Uvestock)  of  such  an  attack 
would  be  required  to  document  that  the 
attack  occurred  simultaneously  with  the 
taking.  A  report  of  such  a  take  would 
need  to  be  immediately  (within  24 
hours)  reported  to  the  Service  or  other 
authorized  agency  for  investigation. 
Once  six  or  more  breeding  pairs  are 
established  in  the  experimental 
population  area,  livestock  owners  or 
their  designates  could  receive  a  permit 
from  a  Service-designated  agency  to  take 
(injiue  or  kill)  gray  wolves  that  are 
attacking  hvpstock  on  permitted  pubUc 
livestock  graiing  allotments  Such  a  take 
would  be  permitted  only  after  due 
notification  to  Service  designated 
agencies  and  unsuccessful  capture 
efforts. 

Wolves  that  repeatedly  (two  times  in 
a  calendar  year)  attacked  domestic 
animals  other  than  livestock  (fowl, 
swine,  goats,  etc.)  or  pets  (dogs  or  cats) 
on  private  land  would  be  designated  as 
problem  wolves  and  relocated  from  the 
area  by  the  Service  or  a  designated 
agency.  After  one  relocation,  wolves 
that  continued  to  depredate  on  domestic 
animals  would  be  considered  chronic 
problem  wolves  and  would  be  removed 
irom  the  wild. 

It  is  imlikely  that  wolf  predation  on 
big  game  populations  would  be  a 
primary  cause  for  failure  of  the  States  or 
tribes  to  meet  their  specific  big  game 
management  objectives  outside  of  the 
national  parks  and  national  wildlife 
refuges.  The  Service  could,  however, 
determine  that  wolves  responsible  for 
excessive  depredation  should  be 
■  translocated  to  other  sites  in  the 
experimental  area.  Such  actions  are 
expected  to  be  rare  and  unlikely  to 
impact  the  overall  recovery  rate.  States 
and  tribes  would  need  to  define  such 
situations  in  their  Service-approved 
wolf  management  plans  before  such 
actions  could  be  taiken.  Under  the 
nonessential  designation,  wolves  could 
not  be  deliberately  killed  solely  to 
resolve  predation  confficts  with  big 
game. 

The  States  of  Montana  and  Idaho  and 
potentially  affected  tribes  will  be 
encouraged  to  enter  into  cooperative 
agreements  for  management  of  the  gray 
wolf  outside  of  national  parks  and 
national  wildlife  refuges.  These 
cooperative  agreements  would  be 
reviewed  annually  by  the  Service  to 
ensure  that  the  States  and  tribes  have 
adequate  regulatory  authority  to 
conserve  listed  species,  including  the 
,    gray  wolf.  The  National  Park  Service 
will  be  the  primary  agency 
implementing  the  experimental 


population  rule  inside  the  boundaries  nf 
national  parks,  while  the  States  and 
tribes  will  be  the  primary  agencies 
implementing  this  experimental 
population  rule  outside  national  parks 
and  national  wildlife  refuges  after  their 
wolf  management  plans  are  approved  by 
the  Service.  The  Service  will  provide 
oversight,  coordinate  wolf  recovery 
activities,  and  provide  technical 
assistance.  If  the  States  and  tribes  do  not 
assume  wolf  management 
responsibilities  or  adhere  to  provisions 
of  dieir  wolf  management  plans,  the 
Service  would  assume  management 
authority.  If  for  imforeseen  reasons  the 
wolf  population  failed  to  sustain 
positive  growth  toward  recovery  levels 
for  2  consecutive  years,  the  influencing 
factors  would  be  identified.  The  Service 
and  affected  States  and  tribes  would  be 
responsible  for  determining  if  any 
management  strategies  need 
modification.  The  Service  in 
coordination  with  the  States  and  tribes 
would  implement  those  strategies  to 
ensure  wolf  population  recovery. 

The  Service  finds  that  protective 
measures  and  management  practices 
under  this  rulemaking  are  necessary  and 
advisable  for  the  conservation  and 
recovery  of  the  gray  wolf  and  that  no 
additional  Federal  regulations  are 
required.  The  Service  also  finds  that  the 
nonessential  experimental  status  is 
appropriate  for  gray  wolves  taken  from 
wild  populations  and  released  into 
central  Idaho.  The  nonessential  status  . 
for  such  wolves  allows  for  additional 
management  flexibility.  Nonessential 
experimental  populations  located 
outside  of  a  national  park  or  national 
wildlife  refuge  are  treated  for  purposes 
of  section  7  of  the  Act  as  if  they  were 
only  proposed  for  Usting,  and  not  listed. 
Only  section  7(a)(1)  and  section  7(a)(4) 
apply  to  Federal  actions  outside 
national  parks  and  national  wildlife 
refuges.  Presently,  there  are  no  conflicts 
envisioned  with  any  current  or 
anticipated  management  actions  of  the 
Forest  Service  or  Other  Federal  agencies 
in  the  area.  The  national  forests  are 
beneficial  to  the  reintroduction  effort  in 
that  they  form  a  natural  buffer  to  private 
properties  and  are  typically  managed  to 
produce  wild  animals  that  wolves  could 
prey  upon.  The  Service  finds  that  the 
less  restrictive  section  7  requirements 
associated  with  the  nonessential 
designation  do  not  pose  a  threat  to  the 
recovery  effort  and  continued  existence 
of  the  gray  wolf. 

The  full  provisions  of  section  7  apply 
to  nonessential  experimental 
populations  in  a  national  park  or 
national  wildlife  refuge.  Consequently, 
the  Service,  National  Park  Service, 
Forest  Service,  or  any  other  Federal 


agency  is  prohibited  horn  authorizing, 
funding,  or  carrying  out  an  action 
within  a  national  pack  or  national 
wildlife  refuge  that  is  likely  to 
jeopardize  the  continued  existence  of 
the  gray  wolf.  Pursuant  to  50  CFR 
17.83(b),  section  7  determinations  must 
consider  all  experimental  and 
nonexperimental  wolves  as  a  listed 
species  for  analysis  purposes  in  national 
parks  and  wildlife  refuges.  The  Service 
has  reviewed  all  ongoing  and  proposed 
uses  of  the  parks  and  refuges  and 
determined  that  none  are  likely  to 
jeopardize  the  continued  existence  of 
the  gray  wolf,  nor  will  they  adversely 
affect  the  success  of  the  reintroduction 
program. 

Most  of  the  reintroduction  area  is 
remote  and  sparsely  inhabited  wild 
lands.  However,  there  are  some  risks  to 
wolf  recovery  associated  with  take  of 
wolves  in  regard  to  other  land  uses  and 
various  recreational  activities.  Potential 
threats  are  hunting,  trapping,  animal 
damage  control  activities,  and  high 
speed  vehicular  traffic.  Hunting, 
trapping,  and  USDA  Animal  Dam^e 
Control  programs  are  prohibited  or 
strictly  regulated  in  national  parks,  as 
well  as  closely  regulated  by  State  and 
Federal  law  and  policy.  There  are  very 
few  paved  or  unpaved  roads  in  the 
proposed  reintroduction  area  or 
immediately  outside  of  it.  The  unpaved 
roads  typically  have  low  vehicle  traffic, 
are  constructed  for  low  speeds  and  used 
only  seasonally.  Thus,  wolves  should 
encounter  vehicles  infrequently.  In 
accordance  with  existing  labeling,  the 
use  of  toxicants  lethal  to  wolves  in  areas 
occupied  by  wolves  is  prohibited. 
Overall,  the  possible  risks  and  .threats 
that  oould  impact  the  success  of  the 
reintroduction  effort  are  thought  to  be 
minimal. 

Location  of  Experimental  Papulation 

The  release  site  for  reintroducing 
wolves  into  central  Idaho  will  be  on  or 
near  National  Forest  lands.  The 
experimental  population  area  includes 
that  portion  of  Idaho  west  of  Interstate 
15  and  south  of  interstate  90,  and  that 
part  of  MonUna  south  of  Interstate  90, 
Highway  93  and  12  near  Missoula, 
Montana,  and  west  of  Interstate  15. 

Management 

The  experimental  population  area 
currendy  does  not  support  any 
reproducing  pairs  of  wolves.  It  is  also 
unlikely  that  wolves  from  the  natural 
southern  expansion  from  northwestern 
Montana  have  arrived  in  central  Idaho. 
Except  for  the  gray  wolves  in 
northwestern  Montana,  only  an 
(xxasional.  isolated  wolf  has  beejn 
H'ported.  killed,  or  otherwise 


documented  in  Idaho,  Wyoming, 
Montana,  or  other  Western  States. 
Single  packs  have  been  reported 
throughout  the  northern  Rocky 
Mountains.  However,  these  reported 
wolves  or  groups  of  wolves,  if  factual, 
apparently  disappeared  for  unknown 
reasons  and  did  not  establish 
recoverable  "populations"  as  defined  by 
wolf  experts.  A  wolf  population  is 
defined  as  at  least  two  breeding  pairs  of 
gray  wolves  that  each  successfully  raise 
at  least  two  young  to  December  31  of 
their  birth  year  for  2  consecutive  years 
(Service  1994).  Thus,  the  Service  has 
determined  that  the  central  Idaho 
reintroduction  is  consistent  with 
provisions  of  section  10(j)  of  the  Act 
specifically,  that  experimental  wolves 
must  be  geographically  separate  from 
other  nonexperimental  populations.  It  is 
possible  that  prior  to  2002,  other  wolves 
may  appear  in  the  wild  and  be  attracted 
to  the  experimental  population  area  by 
the  reintroduced  wolves  or  by  other 
factors.  Ajiy  "new  '  arrivals  would  be 
classified  as  part  of  the  experimental 
population.  Such  wolves  could  assist  in 
the  recovery  and  expansion  of  the 
experimental  population  to  the  point 
where  wolves  could  disperse  into  other 
parts  of  Idaho  and  Montana. 

Wolves  dispersing  into  areas  in  Idaho 
or  Montana  outside  of  the  experimental 
area,  would  receive  all  the  protections 
of  an  endangered  species  under  the  Act, 
as  did  the  wolves  that  recolonized  an 
area  near  Glacier  National  Park  in  1982. 
It  is  possible,  but  not  probable,  that 
during  the  next  3  years  wolves  could 
move  between  recovery  areas  and 
enhance  the  genetic  diversity  between 
natural  recovery  areas  and 
reintroduction  sites.  However,  it  is  not 
anticipated  that  such  exchange  will 
significantly  alter  the  recovery  rate  in 
the  experimental  population  area. 

Although  the  Service  determined  that 
there  is  no  existing  wolf  population  in 
the  recovery  area  that  wmdd  preclude 
reintroduction  and  estabfishment  of  an 
experimental  population  in  Idaho,  the 
Service  will  continue  to  nnmitor  for  the 
presence  of  any  wild  wolves.  Prior  to 
any  reintroduction,  the  Service  would 
evaluate  the  status  of  any  wolves  found 
in  the  experimental  population  area.  If 
a  wolf  population  is  discovered  in  the 
proposed  experimental  area,  no 
reintroduction  of  wolves  would  occur. 
Instead,  the  success  of  the  natiu^lly 
occurring  wolf  population  would  be 
monitored  to  determine  if  recovery  was 
continuing.  If  a  natural  wolf  population 
is  located  in  the  experimental  area  prior 
to  the  effective  date  of  the  final  rule, 
then  the  final  rule  would  not  be 
implemented  and  there  would  be  no 
reintroduction  program.  Wolves 


naturally  occiuring  would  be  classified 
as  endangered  and  mana^d  with  full 
protection  under  the  Act  If  the  natural 
wolf  population  failed  to  maintain 
positive  growth  for  2  consecutive  vears. 
then  the  reintroduction  effort  could 
proceed  or  other  recovery  measures 
could  be  taken.  After  reintroductioo  is 
completed,  according  to  the 
Reintroduction  Protocol  (section  5 
above).  managem«it  of  the  experimental 
population  will  begin. 

Once  the  rule  is  in  effect  and  wolves 
have  been  released  into  the  recovery 
area,  the  rule  would  remain  in  effect 
until  wolf  recovery  occurs  or  a  scientific 
review  indicates  that  modifications  in 
the  experimental  rule  aie  necessary  to 
achieve  wolf  recovery. 

If  a  wolf  population  is  discovered  in 
the  central  Idaho  experimental 
population  area  after  the  effective  date 
of  the  experimental  population  rule  but 
before  release,  reintroduction  under  the 
rule  would  not  occiu-  in  that  area  and 
any  such  wolves  would  be  managed  as 
a  natural  recovering  population. 
Boundaries  of  the  proposed 
experimental  population  area  would  be 
changed,  as  needed,  to  encoun^ 
recovery  of  the  naturally  occurring, 
breeding  wolf  popidation.  No 
experimental  population  area  would 
contain  a  portion  of  the  home  range  of 
any  active  breeding  pairs  of  wolves  that 
have  successfully  raised  young,  prior  to 
the  establishment  of  the  experimental 
population  areas. 

Management  of  the  nonessential 
experimental  population  would  allow 
reintroduced  wolves  to  be  killed  or 
moved  by  Service-authorized  Federal. 
State,  and  tribal  agencies  for  domestk: 
animal  depredations  and  excessive 
predation  on  big  game  populations. 
Under  special  conditions,  the  public 
could  harass  or  kill  wolves  attacking 
livestock  (cattle,  sheep,  horses,  and 
mules).  There  would  be  no  Federal 
compensation  program,  but 
compensation  fixim  existing  private 
funding  sources  would  be  eacouragod. 
When  six  or  more  wolf  packs  are 
documented  in  the  experim«ital 
population  area  outside  of  the  natiunai 
parks  and  national  wildlife  refuges, 
there  would  be  no  land -use  restrictions, 
including  areas  around  den  sites  or 
other  critical  areas. 

Wolves  have  a  relative! v  high 
reproductive  rate.  Projected  recruiunent 
would  off-set  the  anticipated  10  perc«it 
mortality  resulting  from  management 
control  actions.  An  additional  10 
percent  loss  could  occur  from  other 
mortality  sources.  Once  reintroduced 
wolves  reach  the  goal  of  six  wolf  packs, 
the  reproductive  oatpot  of  tbe  packs 
would  provide  a  pojiulation  increase  nt 
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or  near  22  percent  per  year.  Closely 
regulated  public  control  (taking  of 
depredating  wolves)  would  effectively 
focus  on  only  individual  problem 
wolves.  Agency  control  actions  would 
more  likely  target  groups  of  wolves 
containing  problem  individuals. 

The  Service,  and  States  or  tribes  as 
authorized,  could  move  wolves  that  are 
negatively  impacting  imgulate 
populations.  Such  wolves  would  be 
moved  to  other  places  within  the 
experimental  population  area.  Two 
examples  when  this  would  occur  are:  (1) 
when  wolf  predation  is  dramatically 
affecting  prey  availability  because  of 
unusual  habitat  or  weather  conditions 
(e.g..  bighorn  sheep  in  areas  with 
marginal  escape  habitat);  and  (2)  when 
wolves  cause  prey  to  move  onto  private 
property  and  mix  with  livestock, 
increasing  potential  conflicts.  The  States 
and  tribes  will  define  such  imacceptable 
impacts,  how  they  would  be  measured, 
and  identify  other  possible  mitigation  in 
their  State  or  tribal  management  plans 
which  are  to  be  approved  by  the  Service 
through  cooperative  agreement  before 
such  control  actions  are  conducted. 
Wolves  will  not  be  deliberately  killed 
solely  to  address  ungulate-wolf 
conflicts.  Control  actions  by  the  States 
or  tribes  likely  to  be  significant  or 
beyond  the  provisions  of  the 
experimental  rule  as  determined  by  the 
Service  would  have  to  be  specifically 
incorporated  into  an  amendment  of  this 
experimental  rule  and  subject  to 
national  public  comment  and  review. 

Management  of  wolves  in  the 
experimental  population  would  not 
cause  major  changes  to  existing  private 
or  public  land-use  restrictions  (except  at 
containment  facilities  during 
reintroduction)  after  six  breeding  pairs 
of  wolves  are  established  in  this 
experimental  population  area.  When 
five  or  fewer  breeding  pairs  are  in  the 
experimental  population  area,  land-use 
restrictions  could  be  used  as  needed, 
and  at  the  discretion  of  land 
management  and  natural  resources 
agencies  to  control  intrusive  human 
disturbance  on  public  lands.  Their 
implementation  would  he  at  the 
discretion  of  land  management  and 
natural  resource  agencies.  Before  five  or 
fewer  breeding  wolf  pairs  are 
established,  temporary  restrictions  on 
human  access  near  active  wolf  den  sites 
may  be  required  between  April  1  and 
June  30.  Any  restrictions  on  private  land 
would  only  occur  with  complete 
landowner  cooperation  and 
concurrence. 

The  Service  and  Federal,  State,  or 
tribal  agencies  authorized  by  the 
Service,  could  promptly  remove  any 
wolf  from  the  experimental  population 


once  the  Service,  or  its  authorized 
agencies,  has  determined  it  was 
presenting  a  threat  to  hiunan  life  or 
safety.  Although  not  a  management 
option  per  se,  it  is  noted  that  a  person 
could  legally  kill  or  injure  wolves  in 
response  to  an  immediate  threat  to 
human  life.  The  incidental, 
unavoidable,  unintentional,  and 
accidental  take  in  the  coiu-se  of 
otherwise  lawful  activity,  or  in  defense 
of  human  Ufe,  would  be  permitted  by 
the  Service  and  its  authorized  agencies, 
provided  that  such  taking  was  not 
resulting  fit)m  negligent  conduct  lacking 
reasonable  due  care,  due  care  was 
exercised  to  avoid  taking  a  wolf,  and  the 
taking  was  immediately  (within  24 
hours)  reported  to  the  appropriate 
authorities.  Shooters  have  the 
responsibility  to  identify  their  target 
t>efore  shooting.  The  act  of  taking  a  wolf 
that  is  wrongly  identified  as  another 
species,  for  purposes  of  this  rule,  will  be 
considered  as  intentional,  negligent,  and 
not  accidental.  Such  a  take,  may  be 
referred  to  the  appropriate  authorities 
forprosecution. 

Tne  Service,  and  other  Federal,  State, 
or  tribal  agencies  after  they  have  been 
designated  by  the  Service,  may  control 
wolves  that  attack  livestock  (cattle, 
sheep,  horses,  and  mules)  by  aversive 
conditioning,  nonlethal  control,  and/or 
moving  wolves  when  five  or  fewer 
breeding  pairs  are  established,  or  by 
other  previously  described  measures. 
Killing  wolves  or  placing  them  in 
captivity  may  only  be  considered  when 
there  are  six  or  more  breeding  pairs 
established  in  the  experimental 
population  area.  When  depredation 
occurs  on  public  land  and  prior  to  the 
establishment  of  six  breeding  pairs, 
depredating  females  and  their  pups 
would  be  captured  and  released  at  or 
near  the  site  of  capture,  one  time  prior 
to  October  1.  If  depredations  continue, 
or  if  six  packs  are  present,  females  and 
their  pups  would  be  removed.  Wolves 
on  private  land  under  these  same 
circumstances  would  be  moved.  Wolves 
that  attack  other  domestic  animals  or 
pets  on  private  land,  twice  in  a  calendar 
year  would  be  moved,  and  chronic 
problem  wolves  would  be  removed  from 
the  wild. 

The  Service,  other  Federal  agencies, 
and  State  or  tribal  wildlife  personnel 
would  be  authorized  and  trained  to  take 
wolves  under  special  circumstances. 
Wolves  could  be  live-captured  and 
translocated  to  resolve  conflicts  with 
State  or  tribal  big-game  management 
objectives,  when  they  are  located 
outside  of  the  experimental  areas,  or  to 
enhance  wolf  recovery.  If  the  captured 
animal  is  clearly  unfit  to  remain  in  the 
wild,  it  could  be  placed  in  a  captive 


facility.  Killing  of  any  wolves  would  be 
a  last  resort  and  only  authorized  when 
live  captiu«  attempts  fail  or  there  is 
some  clear  danger  to  human  life. 

The  Service  and  authorized  agencies 
of  the  Service  would  use  the  following 
conditions  and  criteria  to  determine  the 
status  of  problem  wolves  within  the 
nonessential  experimental  population 
area: 

(1)  Wounded  livestock  or  the  partial 
remains  of  a  livestock  carcass  must  be 
presented  with  clear  evidence  (Roy  and 
Dorrance  1976;  Fritts  1982)  that  the 
livestock  injury  or  death  was  directly 
caused  by  a  wolf  or  wolves.  Such 
evidence  is  essential  for  justifying  any 
control  action  because'wolves  may  feed 
on  carrion  they  did  not  kill. 
Additionally,  there  must  be  an 
indication  that  additional  livestock 
losses  may  occur  if  the  problem  wolf  or 
wolves  are  not  ccmtrolled. 

(2)  No  evidence  of  artificial  or 
intentional  feeding  of  wolves  can  be 
present.  Improperly  disposed  livestock 
carcasses  located  in  the  area  of 
depredation  will  be  considered 
attractants.  On  Federal  lands,  removal 
or  a  decision  on  the  use  of  such 
attractants  must  accompany  any  control 
action.  If  livestock  carrion  or  carcasses 
are  not  being  used  as  bait  for  an 
authorized  control  action  on  Federal 
lands,  it  must  be  removed  or  otherwise 
disposed  of  so  that  they  do  not  attract 
wolves. 

(3)  On  Federal  lands,  animal 
husbandry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  allotments  must  have  been 
followed. 

Federal  responsibility  for  protecting 
gray  wolves  imder  the  experimental 
population  provisions  of  the  Act  would 
continue  until  formal  delisting 
rulemaking  procedures  are  completed. 
In  accordance  with  the  Act,  delisting 
may  occur  when  analysis  of  the  best 
available  scientific  and  commercial 
information  shows  that  gray  wolves  are 
no  longer  threatened  with  extinction 
due  to:  (1)  loss  of  habitat,  (2) 
overutilization,  (3)  disease  or  predation, 
(4)  inadequacy  of  existing  regulatory 
mechanisms,  and  (5)  other  natural  or 
maiunade  factors.  In  addition  to  the 
above,  the  following  criteria  must  be 
met:  (1)  for  3  consecutive  years,  a 
minimum  of  10  breeding  pairs  are 
documented  in  each  of  the  3  recovery 
areas  described  in  the  revised  wolf 
recovery  plan  (Service  1987);  (2) 
protective  legal  mechanisms  are  in 
place;  and  (3)  the  EIS  evaluation  has 
-l)een  completed  (Service  1994).  After 
delisting,  the  Act  specifies  a  species 
population  must  be  monitored  for  a  5- 


year  period.  After  delisting,  if  in  any  1 
of  the  3  recovery  areas  the  wolf 
population  fell  below  the  minimum  of 
10  breeding  pairs  for  2  consecutive 
years,  then  wolves  in  that  recovery  area 
would  be  considered  for  protective 
status  under  the  Act. 

All  reintroduced  wolves  designated  as 
nonessential  experimental  will  be 
removed  from  the  wild  and  the 
experimental  population  status  and 
regulations  revoked  when  (1)  legal 
actions  or  lawsuits  change  the  wolves 
status  to  endangered  under  the  Act  or 
(2)  within  90  days  of  the  initial  release 
date,  naturally  occiuring  wolves, 
consisting  of  two  breeding  pairs  that  for 
2  consecutive  years,  have  each 
successfully  raised  two  offspring,  are 
discovered  in  the  experimental 
population  area.  The  naturally  occurring 
wolves  would  be  managed  and 
protected  as  endangered  species  under 
the  Act. 


Summary  of  Comments  and 
Recommendations 

TWo  proposed  nonessential 
experimental  population  rules  for  the 
areas  of  Yellowstone  National  Park  and 
central  Idaho  were  published  in  the 
Federal  Register  on  August  16, 1994  (59 
FR  42108  and  59  FR  42118, 
respectively)  (Service  1994a).  The 
Record  of  Decision,  notification  of  the 
proposed  rules,  and  tentative  schedule 
for  public  hearings  were  mailed  to 
nearly  50,000  people  on  September  6, 
1994.  All  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  the  final  rule. 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  legal  notice  announcing  the 
proposed  rules,  hearings,  and  inviting 
public  comment  were  published  in  the 
Seattle  Post-Intelhgencer,  Olympia 
Olympian,  New  Paper  Agency  (Salt 
Lake  City  Papers),  Washington  Times, 
Lewiston  Morning  Tribune,  The  Idaho 
Statesman,  Wyoming  Tribune,  Casper 
Star  Tribune,  Bozeman  Daily  Chronicle, 
and  Billings  Gazette  beginning  on 
September  14,  1994. 

The  Service  held  six  public  hearings 
on  the  proposed  rules.  A  notification  of 
the  bearings  and  availabiUty  of  the 
Record  of  Decision  and  proposed  rules 
was  published  in  the  Federal  Register 
on  September  14,  1994  (59  FR  47112). 
Copies  of  the  proposed  rules  were 
distributed  to  all  interested  parties. 
Public  hearings  were  held  on  September 
27, 1994,  in  Boise,  Idaho;  Cheyenne. 
Wyoming;  and  Helena,  Montana;  and  on 
September  29, 1994.  in  Salt  Lake  City. 


Utah;  Washington,  DC;  and  Seattle, 
Washington.  About  90  people  testified 
at  these  hearings  and  about  330  people 
submitted  written  comments.  Comment 
on  the  proposed  rules  was  accepted 
until  October  17, 1994. 

A  total  of  426  written  and  oral 
responses,  representing  621  signatures, 
were  received  during  the  proposed  rule 
34-day  comment  period.  Several  letters, 
including  letters  from  the  Governor  of 
the  State  of  Wyoming  and  the  Colorado 
Wool  Growers  Association,  were 
received  after  comment  period  closed. 
However,  these  letters  were  reviewed 
and  considered.  From  October  17  to  24. 
1994,  a  specialized  interagency  team 
analyzed  the  public  comments.  After 
October  31, 1994,  the  team's  report  was 
distributed  to  agency  cooperators  and  to 
anyone  requesting  it  (Service  1994c).  In 
addition  to  the  public  comments,  three 
Notices  of  Intent  to  Sue  were  received. 
The  Service  has  completed  its  review 
and  consideration  of  all  written  and  oral 
comments.  All  of  the  issues  raised  by 
the  public  on  the  proposed  rules  were 
previously  identified  and  addressed  in 
the  final  EIS:  The  Reintroduction  of 
Gray  wolves  to  Yellowstone  National 
Park  and  central  Idaho.  Analysis  of  the 
comments  revealed  25  issues  which  are 
identified  and  are  discussed  below. 

Changes  in  final  rule  as  a  result  of 
public  comment:  The  following  minor 
changes  and  clarifications  were  made  to 
the  final  rule  or  to  discussions  of  the 
final  rule  based  on  public  comments  on 
the  proposed  rule.  These  individual  or 
cumulative  changes  do  not  alter  the 
predicted  impact  «r  effect  of  the  final 
rule. 

1.  Several  conditions  on  when  wolves 
may  be  harassed  or  taken  were  removed 
from  the  final  rule.  The  following     > 
conditions  are  not  part  of  the  final 
rule — (1)  distinction  between  adult 
wolves  and  pups  and  (2)  harassment 
may  only  occur  for  15  minutes. 

2f  In  the  discussion  of  the  final  rule, 
it  was  clarified  that  after  a  private 
individual  takes  a  depredating  wolf,  no 
additional  agency  actions  will  be 
conducted  to  control  problem  wolves  in 
an  area,  unless  more  livestock 
depredations  occur.  This  assumes  that 
the  problem  wolf  was  killed,  and 
therefore,  no  other  control  actions  are 
required. 

3.  Several  terms  in  the  final  rule  were 
clarified  and  defined,  including 
"opportunistic  noninjurious 
harassment,"  "unintentional  take." 
"disposal  of  livestock  carrion,"  issuance 
criteria  for  a  wolf  take  permit  to  a 
grazing  lessee  on  public  lands,  and 
criteria  for  resolving  wolf/ungulate 
conflicts. 


4.  A  termination  clause  was  added  to 
the  final  rule.  The  clause  clarifies  the 
Service's  role  and  responsibilities 
regarding  the  establishment  of  an 
experimental  population. 

5.  Three  years  following  the  initial 
reintroduction  of  wolves,  a  thorough 
review  will  be  conducted.  The  review 
will  determine  if  further  reintroductions 
are  required  and  if.  to  date,  the 
management  program  has  been 
successful.  A  provision  to  the  rule  was 
added  that  if  the  reintroduction  and 
management  practices  under  the 
experimental  population  rule  did  not 
result  in  wolf  recovery,  the  Service 
would  take  appropriate  actions.  Such 
actions  would  be  caused  by  the  failure 
of  the  wolf  population  to  maintain 
positive  growth  for  2  consecutive  years. 
All  corrective  actions  would  be 
coordinated  with  affected  States,  tribes, 
and  other  Federal  agencies. 

6.  Language  regarding  scientific  or 
technical  decisions  in  discussion  of  the 
rule  was  changed.  Design  study  and 
reintroduction  techniques  may  be 
changed  or  modified  when  expert  and 
skilled  biologists  determine  such 
changes  are  necessary  and  prudent. 

A  list  of  relevant  issues  based  on 
pubhc  conunents  and  the  Service's 
response  to  those  issues  follows. 

Issue  1 :  The  subspecies  of  wolf  that 
occupied  the  Yellowstone  area  was 
Canis  lupus  irremotus.  The 
reintroduction  program  will  use  wolves 
from  Canada  which  were  once  classified 
as  a  different  subspecies;  'herefore,  this 
violates  the  experimenta  population 
provision  of  the  Act. 

Service  Response:  In  recent  times, 
there  have  been  several  revisions  to  the 
taxonomic  classification  of  wolves  in 
North  America.  Several  scientific 
investigations  have  dealt  with  this  issue 
(Brewster  and  Fritts  1994.  Nowak  1994. 
Wayne  et  al.  1994).  These  investigations 
concluded  (1)  there  were  fewer  wolf 
subspecies  than  previously  believed,  (2) 
irremotus  was  not  a  distinct  subspecies, 
and  (3)  that  wolves  might  be  better 
classified  as  types  or  representative 
groups  of  geographic  or  climatic 
conditions  rather  than  distinct 
subspecies.  The  northern  Rocky 
Mountains  are  within  the  historic  range 
of  Canis  lupus.  Investigators  concluded 
that  reintroduction  of  wolves  from 
Canada  to  the  Park  or  central  Ideiho 
would  accelerate  the  ongoing  natural 
southern  expansion  of  the  species. 
Additionally,  it  was  determined  that 
current  taxonomic  discussions  of  wolf 
subspecies  should  not  affect  wolf 
recovery  efforts  in  the  northern  Rocky 
Mountains  of  the  United  States. 

Issue  2:  The  amendment  to  section 
10(j)  of  the  Act  states  that  exporimenfal 
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populations  may  only  be  designated 
when  diere  is  geographical  separation 
between  the  experimental  population 
and  other  existing  populations  of  the 
species.  The  occasional  occurrence  of 
lone  wolves  in  tine  areas  of  central  Idaho 
and  the  Park  would  prohibit  the  use  of 
the  experimental  population 
designation  since  there  would  be  no 
geographic  separation  between  natural 
occiuring  and  experimental  wolves. 
Comments  also  stated  that  the 
boundaries  of  the  experimental  areas 
should  be  adjusted  or  the  reintroduction 
program  should  be  delayed, 
particularly,  in  central  Idaho  due  to  the 
presence  of  naturally  occurring  wolves. 
Service  Response:  For  many  years,  the 
Service  and  other  agencies  have  tried  to 
document  wolf  activity  in  Montana, 
Idaho,  and  Wyoming  (Service  1994a. 
Appendix  12).  Since  the  1970's.  wolf 
observatioos  particularly  from  Montana, 
Wyoming,  aiul  Idaho,  have  been 
reported.  However,  to  date  the  (Aly 
documented  breedii^  groups  of  wolves 
are  in  nocthwestem  M(mtana.  Based  on 
scientific  inquiiy.  the  Service  defines  a 
wolf  popul^loD  as  at  least  two  breeding 
pairs  of  wild  wolves  each  successfully 
raising  at  least  two  young  each  year,  few 
2  consecutive  years,  and  that  a 
population  is  compoeed  of  Ixeeding 
groups  of  wc^es  (SOTvice  1994a. 
Appendix  9).  Presentiy,  there  are  no 
known  breeding  pairs  of  wolves  within 
the  experimoital  population  area.  Nor 
does  the  oxperimenUl  area  ccntain  any 
portions  of  home  ranges  of  any  breeding 
pairs  of  wolves.  The  Service  finds  that 
tiiere  is  no  geographic  overlap  between 
any  Montana  wolf  population  home 
range  and  the  experimental  area.  The 
noiliiem  boundary  of  the  Idaho 
experimental  population  area  was 
moved  fcuther  south  because,  in  1990 
and  1992,  there  were  a  few  instances 
when  an  active  breeding  group  of 
wolves  from  Montana  were  located 
south  of  the  experimental  ooundary 
recommended  in  the  proposed  rule.  The 
rulemaking  language  now  allows 
revocation  of  tte  experimental 
population  rule  and  removal  of  all 
reintroduced  wolves,  if  within  90  days 
after  the  initial  reintroductkm  a 
naturally  occurring  wolf  population  is 
discovered  in  the  experimental  area. 
Any  naturally  occurring  wolves  will  be 
managed  as  endangered  species  under 
the  Act  and  afforded  the  same  terms  and 
conditions  as  wolves  in  Montana.  The 
Service  has  had  a  wolf  monitoring 
program  in  place  in  Idaho,  Montana  and 
Wyoming  for  over  two  years.  This 
system  is  designed  to  accept  reports 
from  anyone,  and  when  a  report  focuses 
on  a  particular  area  a  wolf  biologist 


investigates  to  verify  the  presmce  or 
absence  of  wolves.  Through  this  method 
the  Service  has  identified  newly  formed 
packs  in  northwest  Montana.  Within  the 
experimental  area,  there  has  been  no 
confirmation  of  wolves  from  any 
provided  reports. 

issue  3:  Tne  experimental  population 
rules  did  not  utilise  the  best  scientific 
and  commercial  data  available  to  reach 
decisions,  as  required  by  the  Act. 
■  Service  Response:  The  Service 
contends  that  this  rule  and  the 
Seotetaiy's  decision  to  reintroduce 
wolves  used  the  best  scientific  data 
available  and  underwent  peer  review 
and  scientific  analysis.  The  EIS  on  the 
impacts  of  this  rule  includes  several 
appendices  and  a  list  of  perscms  who 
contributed  their  expert  opinions  or 
relevant  data  to  the  decisionmaking 
process  (Service  1994a).  Professional 
wildlife  biologists  and  scientific 
organizations  complimented  the  Service 
on  the  depth  and  detail  of  its  scientific 
investigation  in  regards  to  the 
reintroduction  of  wolves. 

Issue  4:  llie  reintroducticm  plan  does 
not  anhnnra  the  conservation  and 
recovery  of  wolves,  as  required  by  the 
Act  Reintroduction.  particularly  in 
central  Idaho,  should  not  be  conducted 
or  should  be  delayed  for  several  years 
while  a  search  for  existing  wolves  is 
conducted. 

Service  Response:  For  the  past  20 
years  and  presently,  the  Service  and 
others  have  searched  for  wolves  in  the 
northern  Rocky  Mountains.  Reviews  of 
correspondence  from  the  past  25  years 
show  me  longstanding  and  widespread 
view  that  wolves  already  occupied 
Idaho  and  the  discovery  of  their 
presence  imminent  Very  extwisive 
mqnitoring  within  the  experimental 
populatiOTi  area  has  not  confirmed  the 
presence  of  wolves.  This  particular 
species  is  not  habitat  limited  and  if 
allowed  to  get  into  the  experimental 
area  would  reproduce  and  survive.  The 
translocation  of  wild  wolves  from 
Canada  to  central  Idaho  will  provide  the 
opportiuiity  to  start  a  wolf  population. 
This  translocation  effort  will  greatly 
facilitate  recovery  of  the  gray  wolf.  The 
1987  Rocky  Mountain  wolf  recovery 
plan  recommended  an  additional  S 
years  of  monitoring  for  natural  wolf 
recovery  in  Wrfio.  However,  the 
recovery  plan  provided  other  options  if 
two  breeding  pairs  of  wolves  had  not 
become  est^lished  in  Idaho  during  the 
5  years.  Because  no  breeding  pairs  have 
been  located,  the  draft  and  final  EIS  and 
Record  of  Decision  allow  the 
simultaneous  reintroduction  of  wolves 
into  central  Idaho  and  the  Park  in  an 
effort  to  ensure  the  viability  and 
conservation  of  wolves  in  the  Rocky 


Mountains  (Swvice  1994a,  Appendix 

16). 

Issue  5:  The  Service  proposed  a  very 
liberal  experimental  rule  to 
accommodate  concerns  of  local 
residents  and  the  afiscted  States. 
However,  it  did  not  make  allowances  bx 
unforeseen  circumstances  that  may 
impede  or  prevent  wolf  population 
growth  and  recovery.  Options  sudi  as 
increased  management  or  greato' 
numbers  of  reintroductions  should  be 
allowed  if  required. 

Service  Response:  Tlie  Service 
bdieves  that,  as  proposed, 
reintroduction  and  management 
tedmiques  will  result  in  wolf 
population  recovery  and  delisting  by 
about  2002.  Rulemaking  langu^  was 
added  clarifying  that  take  activities 
must  lead  to  eventual  recovery  of  the 
wolf.  Additionally,  if  there  is  no 
progress  in  achieving  wolf  population 
recovery  (i.e.,  if  wolves  in  a  recovery 
area  do  not  exhibit  positive  growth  for 
2  consecutive  years),  then  factors 
impacting  population  growth  will  be 
investigated.  Infonnation  from  the 
investigation  will  be  made  available  to 
the  pubUc  and  appropriate  Federal, 
State,  and  tribal  agencies.  Within  a  year, 
the  agencies  may  recommend  and 
implement  new  management  actions  or 
modifications  to  their  wolf  management 
plans  to  correct  hctors  negatively 
impacting  wolf  recovery.  Oaiy  as  a  last 
resort  would  cfaangwe  or  modificatioas 
to  sections  of  die  experimental  rule  be 
made. 

Jssue  6:  The  proposed  rales' 
requirements  that  ""cmly  aduh  wolves 
(greater  than  50  pmmds)  can  be 
harassed"  and  tlMO  "only  for  15 
minutes"  and  "ooiy  aduk  wolves  that 
are  witnessed  attaddng  livestock  on 
private  land  can  be  killed  by  private 
parties"  are  overly  restrictive.  The 
provision  that  wolves  can  only  be  killed 
under  a  special  pomit  when  (1)  seen 
attacking  livestock  for  the  third  time  on 
Federal  lands,  (2)  six  or  more  wolf  padu 
are  present  in  the  experimental 
population,  and  (3)  all  agency  control 
efforts  have  fiiiled  does  not  address  the 
issues  in  a  timefy  or  efficient  maimer. 
The  implication  tiui  land-use 
restrictions  may  be  employed  on  private 
lands  when  five  or  fim^r  wolf  packs  are 
present  in  the  experimental  area  also 
needs  clnification. 

Service  Response:  The  Service  agrees 
and  has  efirainated  (1)  the  distinction 
between  adult  wolves  and  pups  for  both 
noninjurious  harassment  and  take  and 
(2)  the  length  of  tine  wohres  may  be 
harassed  (as  long  as  physical  injury  is 
not  tecaired).  Permittees  with  grazing 
rights  on  public  land  can  readily  oUaln 
a  written  take  permit  for  wolves  seen 
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attacking  livestock.  However,  issuance 
criteria  still  require  that  prior  to  issuing 
the  45-day  take  permit  (1)  six  or  more 
wolf  packs  must  be  present  in  the 
experimental  population  area,  (2) 
authorized  agencies  must  confirm  that  a 
wolf  caused  the  Hvestock  injury  or 
death,  and  (3)  other  agency  control 
actions  have  failed  to  resolve  the 
problem.  The  final  rule  also  clarifies 
that  no  land-use  restrictions  will  be 
exercised  by  Federal  agencies  on  private 
land  at  any  time. 

Issue  7:  Certain  parts  of  the  rule  need 
to  be  more  specific,  so  that  potential 
management  situations  are  individually 
described  and  addressed  in  the  final 
rule.  Commenters  provided  a  variety  of 
scenarios  as  examples. 

Service  Response:  The  Service  added 
or  clarified  definitions  and/or  language 
in  the  final  rule.  However,  the  wolf 
reintroduction  program  is  complex  and 
has  many  imforeseen  variables.  It  is 
impossible  to  imagine  or  describe  in 
detail  eveiy  situation  that  might  arise 
during  its  implementation.  Some 
situations  can  only  be  accurately 
addressed  on  a  case-by-case  basis  and 
judged  by  their  particular 
circiunstances.  It  is  the  intent  of  the 
Service  to  use  the  experimental  rule  to 
aid  the  conservation,  recovery,  and 
eventual  delisting  of  wolf  populations 
in  the  northern  Rocky  Mountains  of  the 
United  States.  The  Service  in 
cooperation  with  other  Federal,  State 
and  tribal  agencies  will  use  the 
flexibility  of  the  experimental  rule  to 
address  local  concerns  and  unforeseen 
situations.  The  professional  expertise 
and  experience  of  wildlife  managers 
wnll  facilitate  the  implementation  and 
any  modifications  needed  to  improve 
the  wolf  reintroduction  program. 
Additional  language  was  added  to  the 
rule,  clarifying  that  management 
flexibility  is  required  as  the  program  is 
implemented  and  refined. 

Issue  8:  The  Service  should  make  a 
clear  commitment  to  fund  all  aspects  of 
wolf  reintroduction  and  management, 
including  compensation  to  the  States 
and  tribes  for  their  efforts.  The  Service 
should  closely  monitor  the  compliance 
of  other  agencies  to  the  experimental 
population  rules. 

Service  Response:  To  date,  the  Federal 
government  has  funded  the 
participation  of  affected  States  and 
tribes  in  regard  to  the  wolf  restoration 
program.  The  Service  plans  to  continve 
its  funding  commitment  within 
Congressional  appropriations  until 
wolves  are  delisted.  The  public  stated 
its  concern  over  the  use  of  taxpayer 
dollars  and  the  need  for  govermnent  to 
wisely  spend  tax  dollars.  The  Service, 
therefore,  must  keep  expenses  for  wolf 


reintroduction  as  low  as  possible  while 
maintaining  an  effective  program.  The 
Service  will  encourage  the  States  and 
tribes  to  submit  reasonable  budgets  for 
wolf  management  programs,  as  well  as 
search  for  ways  to  pool  and  coordinate 
resources  so  that  overall  costs  are 
reduced.  It  is  the  legal  responsibitity  of 
the  Service  to  monitor  die  progress  and 
adherence  of  State  and  tribal  agencies  to 
their  management  plans.  The  Ser\'ice 
will  ensure  and  work  cooperatively  with 
others  to  meet  the  stated  recovery  goals. 
Issue  9:  The  wolf  reintroduction  effort 
needs  to  have  a  federally  funded 
livestock  damage  compensation 
program.  Wolf  reintioduction  will  result 
in  the  "taking"  of  constitutionally 
protected  private  property  rights. 

Service  Response:  m  Montana,  the 
Defenders  of  Wildlife  implemented  a 
private  livestock  compensation 
program.  Because  the  Defenders 
Program  has  been  successful,  it  was 
expanded  to  include  Idaho  and 
Wyoming.  The  Service  will  not  directly 
fund  a  livestock  compensation  program. 
The  Service  wall  encoiu-age  livestock 
producers  to  utilize  private 
compensation  programs  when 
depredation  occurs.  The  Service  and 
USDA  Animal  Damage  Control  will  aid 
livestock  producers  by  maintaining  an 
effective  control  program  that 
minimizes  fivestock  losses  due  to 
wolves.  The  rule  addresses  the  concerns 
of  private  property  owners  by  (1) 
providing  an  effective  control  program, 

(2)  allowing  landowmers  to  take  wolves 
on  their  private  land  when  justified,  and 

(3)  invoking  no  land-use  restrictions  on 
private  land.  The  Service  has  reviewed 
the  constitutionality  of  this  rule  in 
regard  to  protected  private  property 
rights.  The  review  concludes  the 
Service's  actions  do  not  violate  the 
private  property  rights  of  individuals 
(Service  1994a,  Appendix  6). 

Issue  10:  The  Act  requires  the  Service 
to  consult  with  appropriate  Federal, 
State,  tribal,  and  local  entities  or  private 
landowrners.  to  the  maximum  extent 
practicable,  prior  to  promulgating 
regulations.  The  Service  has  failed  to 
meet  such  requirements. 

Service  Response:  It  is  well 
documented  that  the  Service  made  an 
extraordinary  effort  to  involve  the 
pubhc  and  other  government  entities  in 
developing  management  practices  and 
the  experimental  population  rules 
regarding  the  wolf  reintroduction 
program.  During  the  past  3  years,  the 
Service  held  over  100  meetings,  open 
houses,  and  hearings.  The  Service 
distributed  over  750,000  documents  and 
reviewed  and  considered  nearly  170,000 
public  comments  during  development 
of  the  rule.  Federal  agencies  and 


affected  States  and  tribes  were  active 
participants  during  the  process.  This 
final  rule  represents  the  participatory 
work  and  consensus  of  affected  agencies 
and  others  interested  or  impacted  by  the 
rulemaking. 

Issue  11:  Further  discussion  and 
detail  are  needed  on  how  State  and 
tribal  agencies  vriW  manage  wolf 
predation  and  ungulate  population 
levels.  The  public  needs  to  know 
exactly  what  will  be  done  in  regard  to 
this  issue. 

Service  Response:  The  Service  is 
confident  in  the  States'  and  tribes' 
abiUty  to  evaluate  the  impact  wolf 
predation  may  have  on  ungxilate 
populations  and,  when  appropriate, 
implement  corrective  management 
actions.  An  evaluation  of  possible 
impacts  and/or  actions  in  regard  to  a 
specific  ungulate  species,  and  location 
is  best  accomplished  by  biologists  most 
familiar  with  the  situation.  The  Service. 
States,  and  tribes  will  coordinate  wolf 
management  plans  to  ensure  that  State 
and  tribal  interests  in  native  ungulate 
management  are  met  while  meeting  the 
Service's  mandate  for  wolf  recovery. 
Rulemaking  language  was  added  to  the 
section  on  how  States  and  tribes  will 
manage  ungulate/wolf  conflicts.  States 
and  tribes  are  required  to  prepare 
acceptable  management  plans  for 
approval  by  the  Service.  It  is  expected 
that  since  these  management  plans  may 
affect  State  wildlife  management 
programs,  the  States  will  go  through  a 
public  review  process  as  part  of  their 
development.  Such  plans  will  indicate 
the  point  at  which  wolfungulate 
conflicts  become  so  critical  that 
corrective  action  must  be  taken.  A 
decision  to  translocate  wolves  to  reduce 
such  conflicts  must  serve  to  enhance,  or 
at  a  minimum  not  inhibit,  wolf 
recovery. 

Issue  12:  The  timefiame  for 
submitting  a  report  on  the  harassing 
and/or  taking  of  wolves  by  the  pubhc 
should  be  changed  (both  shortened  or 
lengthened  were  mentioned). 

Service  Response:  The  timeframes  for 
a  person  to  report  the  harassing  (7  days) 
and/or  the  unintentional  taking  (24 
hoiu^)  of  wolves  were  not  changed.  The 
harassing  or  taking  of  a  wolf  is  a  critical 
and  potentially  serious  event.  A  person 
who  harasses  a  wolf  is  best  served  by 
reporting  the  incident  as  soon  as 
possible  so  agency  management  actions 
can  be  implemented,  if  i  ecessary. 
Submission  of  a  report  on  wolf 
harassment  provides  a  record  which  can 
dociunent  the  continuation  of  suspected 
or  actual  livestock  depredations  or 
rationale  for  taking  a  wolf.  The 
immediate  reporting  of  livestock 
depredation  by  a  wolf  also  allows  the 
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immediate  investigation  of  the  incident 
and  gathering  of  fresh  evidence.  In 
Montana,  agency  professionals  who 
investigate  hvestock  depredations  are 
readily  accessible  during  the  night, 
weekends,  and  holidays.  During  the  past 
9  years  in  Montana,  the  reporting, 
documenting,  and  resolution  of 
livestock  depredations  have  not  been 
significant  issues.  Therefore,  they  are 
not  anticipated  to  be  a  problem  for  wolf 
reintroductions  into  the  experimental 
population  areas.  The  United  States 
legal  system  often  takes  into  account 
unusual  mitigating  circumstances,  such 
as  the  remoteness  of  a  livestock 
allotment  interfering  with  an  individual 
being  able  to  report  an  incident  as 
required  by  regulation.  The  Service 
could  determine  that  an  incident  would 
not  be  referred  for  prosecution  when  a 
person  failed  to  meet  the  reporting 
requirements  and  could  justify  their 
actions. 

Issue  13:  The  delisting  criteria  should 
be  clearly  identified.  The  delisting  of 
one  recovery  area  should  be 
independent  of  the  status  of  other 
recovery  areas. 

Service  Response:  In  accordance  with 
the  Act.  deUsting  may  occur  when 
analysis  of  the  best  available  scientific 
and  commercial  information  shows  that 
gray  wolves  are  no  longer  threatened 
with  extinction  due  to:  (1)  Loss  of 
habitat.  (2)  overutihzation.  (3)  disease  or 
predation,  (4)  inadequacy  of  existing 
regulatory  mechanisms,  and  (5)  other 
natural  or  manmade  factors.  In  addition 
(o  the  above,  the  final  EIS.  states  that  the 
following  criteria  must  be  met:  (1)  For 
3  consecutive  years,  a  minimum  of  10 
breeding  pairs  are  documented  in  each 
of  the  3  recovery  areas  described  in  the 
revised  wolf  recovery  plan  (Service 
1987);  (2)  protective  legal  mechanisms 
are  in  place;  arid  (3)  the  EIS  evaluation 
has  been  completed  (Service  1994). 
After  delisting,  the  Act  specifies  a 
species  population  must  be  monitored 
for  a  5-year  period.  After  delisting,  if  in 
any  1  of  the  3  recovery  areas  the  wolf 
population  fell  below  the  minimum  of 
10  breeding  pairs  for  2  consecutive 
years,  then  wolves  in  that  recovery  area 
would  be  considered  for  protective 
status  under  the  Act.  Delisting 
prt»cedures  have  been  discussed 
(Service  1994a.  Appendix  11). 
Endangered  wolves  in  northwestern 
Montana  can  be  downlisted  to 
threatened  once  10  breeding  pairs  are 
documented  for  3  consecutive  years. 
Experimental  populations  of  wolves 
cannot  be  downlisted  because  their 
protective  status  is  based  on  the 
experimental  population  rule. 
Experimental  population  rules  can  be 
withdrawn  when  wolf  numbers  have 


reached  recovery  levels,  no  further 
protection  under  the  Act  is  required, 
and  the  wolf  is  delisted. 

Issue  14:  The  reintroduction  of  wolves 
will  negatively  affect  the  recovery  of 
other  species  listed  under  the  Act.  This 
issue  was  not  addressed  in  the  rule. 

Senice  Response:  The  Service 
prepared  and  published  an  intra-Service 
evaluation  of  its  proposed  action  in  the 
draft  and  final  EIS  (Service  1994a. 
Appendix  7).  The  evaluation  concluded 
that  wolf  reintroduction  and 
implementation  of  the  experimental 
rules  would  not  adversely  impact  other 
endangered  or  threatened  species.  In 
November  1994,  Service  field  offices  in 
Idaho,  Montana,  and  Wyoming 
reviewed  the  proposed  rules  and  came 
to  the  same  conclusion.  The  Service 
finds  that  the  impact  of  the  final  rules, 
like  the  predicated  impact  reviewed  of 
the  proposed  rules,  will  not  adversely 
affect  other  protected  species. 

Issue  15:  The  proposed  rules  did  not 
discuss  how  potential  wolf/dog  hybrids 
or  wolf/coyote  hybrids  will  be 
addressed. 

Service  Response:  The  hybridization 
of  wolves  with  other  canids  may  occur; 
however,  it  is  not  a  significant  problem 
anywhere  in  North  America  where 
ranges  of  wolves,  domestic  dogs, 
coyotes,  and  foxes  overlap  (Chapter  1). 
Thus,  it  is  not  anticipated  to  be  a 
problem  in  the  northern  Rocky 
Mountains.  The  rules  state  the  Service 
or  other  authorized  agencies  may 
remove  reintroduced  wolves  that  breed 
with  domestic  dogs,  coyotes,  or  foxes,  or 
their  hybrid-offspring.  Individual 
animals  that  agency  biologists  suspect  to 
be  domesticated  wolves  or  wild  wolf/ 
other  canid  species  hybrids  would  be 
removed  from  the  wild  after 
examination  of  the  canid's  physical  or 
behavioral  characteristics. 

Issue  16:  The  experimental 
population  rule  improperly  removes  full 
endangered  species  protection  and 
bestows  experimental  status  on  any 
naturally  occurring  wolves  found  inside 
the  experimental  population 
boundaries. 

Sen'ice  Response:  It  is  documented 
that  individual  wolves  may  disperse 
over  500  miles.  However,  for  the  past  10 
yea  IS,  there  has  been  no  evidence  of 
naturally  occurring  wolves  dispersing  to 
and  producing  a  viable  wolf  population 
in  the  central  Idaho  or  Yellowstone 
areas.  After  the  effective  date  of  the 
experimental  population  rules,  any  such 
wolves  and  their  offspring  would  be 
treated  as  experimental  population 
animals.  From  a  practical  vdldlife 
management  perspective,  the  Service 
cannot  be  expected  to  determine  if  an 
individual  wolf  had  naturally  dispersed 


into  the  area  or  been  reintroduced.  The 
initial  reintroduced  animals  will  be 
radio  collared  and  thus,  can  be 
difi^erentiated.  Once  they  have 
reproduced  it  would  be  impossible  to 
determine  if  the  wolf  was  a  wild 
dispersing  animal  or  progeny  of  the 
experimental  animals.  The  rule  was 
written  to  help  avoid  that  possible 
conflict.  Such  a  distinction,  therefore, 
cannot  be  treated  separately  by 
regulation.  Undoubtedly,  the 
establishment  of  a  viable  wolf 
population  and  recovery  of  the  species 
will  be  enhanced  by  the  reintroduction 
of  30  wolves  annually  for  the  next  3  to 
5  years.  The  presence  of  reintroduced 
wolves  may  increase  the  protiability  of 
naturally  dispersing  wolves  from 
northwestern  Montana  or  Canada  to 
move,  stay,  and  reproduce  in  an 
experimental  area.  While  this  event 
would  contribute  to  population 
recovery,  it  would  not  greatly  impact 
the  overall  population  growth  rate  since 
the  majority  of  breeding  wolves  would 
be  reintroduced  animals. 

Issue  1 7:  Denning  and  rendezvous 
sites  must  be  protected,  even  after  6 
packs  are  established.  There  needs  to  be 
more  types  of  land  use  restrictions  (road 
closures)  to  protect  wolves. 

Service  Response:  Wolves  are 
adaptable  to  a  wide  variety  of  human 
activities,  except  for  deliberate  killing. 
Exp)eriences  in  North  America  indicate 
that  human  disturbance,  even  around 
active  den  sites,  is  not  a  significant 
factor  affecting  wolf  survival  or 
population  growth  (Service  1994a. 
Appendix  13).  The  rule  protects  active 
wolf  dens  during  the  earliest  stages  of 
wolf  recovery,  if  necessary.  Killing 
wolves  is  illegal  except  for  a  very  few 
limited  exceptions.  The  rule  allows 
flexibility  to  reconsider  land  use 
restrictions  if  wolf  populations  do  not 
grow  toward  recovery  levels.  Wolves  in 
Montana  have  not  needed  land-use 
restrictions  and,  at  this  time,  land-use 
restrictions  do  not  appear  nece.ssary  for 
wolf  populations  to  recover  in  Idaho  or 
Wyoming. 

Issue  18:  Private  individuals  should 
not  be  able  to  kill  wolves,  even  by 
permit. 

Service  Response:  The  opportunity  for 
private  individuals  to  kill  wolves  in  the 
experimental  population  areas  is  Umited 
to  when  wolves  are  actually  In  the  act 
of  killing  livestock.  The  Service  has 
determined  that  wolves  that  exhibit  this 
behavior  do  not  further  the  conservation 
of  the  species  and  for  that  reason  are 
currently  controlled  (Service  1988).  The 
selective  removal  of  this  type  of 
individual  animal  by  the  public  is 
warranted  in  certain  limited 
circumstances  and  their  removal 
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contributes  to  overall  txinservation  of 
the  species.  Agency  control  would  be 
initiated  anyway  and,  imder  tight 
regulation,  pubbc  control  can  be  more 
likely  to  remove  the  specific  problem 
individual  than  agency  control  actions 
because  the  action  is  taken  immediately. 
If  a  wolf  is  taken  in  the  act  of 
depredating,  further  agency  control 
would  not  be  conducted  unless 
additional  depredations  occur.  This 
limited  taking  of  wolves  by  the  private 
sector  could  reduce  the  total  number  of 
wolves  that  might  be  taken  in  response 
to  Livestock  depredations  and  reduces 
the  opportimity  for  other  wolves  to  feed 
on  or  learn  to  depredate  on  hvestock. 

Issue  19:  The  Secretary  has  not  made 
the  determination  that  use  of  an 
experimental  rule  and  reintroduction  of 
wolves  would  further  the  conservation 
of  the  species  as  required  by  50  CFR 
17.81. 

Service  Response:  As  stated  in  the 
Service's  EIS,  in  the  proposed  rule,  and 
in  the  final  rule,  removal  of  wolves  from 
Canadifm  populations  would  not 
significantly  impact  those  populations 
(59  FR  42110);  the  likeUhood  that  wolf 
populations  would  become  permanently 
established  and  grow  to  recovery  level 
in  the  experimental  areas  is  extremely 
high  (59  FR  42111);  reintroduction 
would  greatly  accelerate  wolf 
population  recovery,  enhance  wolf 
population  viability,  and  lead  to 
subsequent  deHsting  (59  FR  42110);  and 
the  reintroduced  wolves  and  subsequent 
population  that  developed  would  not  be 
affected  by  existing  or  anticipated 
Federal  or  State  actions  or  private 
activities  within  or  adjacent  to  the 
experimental  population  area  (59  FR 
42112);  therefore,  release  of  the 
experimental  population  would  further 
the  conservation  of  the  species  (Service 
1994a,  Service  1994b). 

Issue  20;  Wolf  management  should 
remain  with  the  Service  imtil  deUsting. 
The  States  or  federal  agencies  like 
Animal  Damage  Control  should  not  be 
involved  in  wolf  recovery. 

Service  Response:  The  rule  clarifies 
that  while  the  States  and  tribes  are 
encouraged  to  lead  implementation  of 
the  experimental  rule,  the  Service  will 
monitor  and  is  ultimately  responsible 
for  the  recovery  of  the  species.  Should 
progress  toward  wolf  recovery  not  be 
evident  (two  years  of  no  growth  would 
trigger  other  conservation  measiues),  the 
Service  will  cooperate  with  the  states 
and  tribes  to  assure  steps  are  taken  to 
resume  progress  toward  recovery.  The 
states  and  tribes  already  have  highly 
trained  professional  wildlife 
management  programs  in  place  and 
their  expertise,  authorities,  knowledge, 
and  organizations  can  greatly  enhance 


recovery  of  the  species.  Animal  Damage 
Control  is  a  professional  federal  wildlife 
management  agency  that  has  the 
responsibility,  like  all  federal  agencies, 
to  use  their  authorities  to  enhance  the 
recovery  of  listed  species.  Animal 
Damage  Control  has  been  a  valuable  and 
necessary  component  of  wolf  recovery 
activities  in  Montana  and  Minnesota. 

Issue  21:  There  should  be  a  mortality 
limit  that  triggers  more  restrictive 
management  or  reintroduced  wolves 
that  are  killed  should  be  quickly 
replaced. 

Service  Response:  The  measure  of 
success  in  the  wolf  recovery  program  is 
not  the  level  of  wolf  population 
mortality  but  growth  of  the  wolf 
population.  Wolf  populations  can 
withstand  var3nng  levels  of  mortality 
and  individual  wolf  mortality  is  very 
difficult  to  measure  accurately. 
Language  was  added  to  the  final  rule 
that  clarifies  the  need  to  modify  the 
State  and  tribal  plans,  which  must  be  in 
compliance  with  the  rule,  if  wolf 
population  growth  is  not  evident.  Wolf 
population  growth  is  easier  to 
acciu^tely  monitor  and  is  the  criteria 
that  is  used  to  implement  other 
provisions  in  the  rule  (e.g.  when  lethal 
control  may  be  used,  when  a  population 
is  established,  when  reintroductions 
stop,  and  when  wolf  populations  are 
recovered).  A  "put  and  take"  strategy 
does  not  address  the  problem  of  a  wolf 
population  failing  to  maintain  growth 
and  is  an  expensive  process  to  conduct. 
It  is  more  productive  to  identify  the 
factors  preventing  wolf  population 
growth  and  correct  them  before  simply 
continually  adding  more  wolves  that 
may  die  fi^m  the  same  causes.  A 
population  that  reqtiired  constant 
reintroductions  to  compensate  for 
excessive  mortality  rates  could  not  be 
delisted. 

Issue  22:  The  experimental 
population  boundaries  are  not 
scientifically  based  and  should  be 
modified. 

Service  Response:  The  Service 
determined  the  boundaries  of  the 
experimental  populations  based  upon 
the  distribution  of  the  wolf  population 
in  Montana.  The  experunenXal 
population  boundaries  do  not  include 
any  portion  of  any  known  area  used  by 
breeding  wolves  in  Montana.  It  was  also 
determined  that  any  wolf  pyopulation 
inside  the  experimental  boundaries 
would  most  likely  be  the  result  of 
reintroduced  wolves  and  any  breeding 
groups  of  wolves  outside  the 
experimental  boundaries  would  likely 
be  the  result  of  natural  dispersal  of 
wolves  from  northwestern  Montana  or 
Canadian  populations.  The  definition  of 
a  wolf  population  underwent  scientific 


peer  review  (Service  1994a,  Appendix 
8).  The  rationale  and  location  of  the 
experimental  population  boundaries 
were  also  reviewed,  and  no  better 
consensus  of  a  way  to  define  the 
geographic  range  of  a  wolf  papulation 
was  brought  to  the  Service's  attention. 

Issue  23:  Wolves  should  be 
reintroduced  for  more  than  3  years.  • 

Service  Response:  Once  a  wolf 
population  is  established  in  an 
experimental  area  there  is  no  need  to 
conduct  further  reintroductions  and  to 
do  so  would  not  be  cost  effecti\^.  The 
soonest  the  "wolf  population"  criteria 
could  be  met  is  in  three  years.  At  that 
time  about  45  wolves  would  have  been 
reintroduced  to  each  area.  The  recovery 
process  and  assurance  of  substantial 
genetic  diversity,  pack  formation,  and 
birth  of  about  10-20  pups  should  have 
occurred  following  the  reintroduction  of 
45  animals.  This  would  eliminate  the 
need  for  additional  reintroductions  and 
would  allow  manpower  and  funds  to  be 
used  on  monitoring  population  growth 
and  dispersal. 

Issue  24:  What  does  legally  present 
livestock  mean?  Who  is  responsible  for 
determining  livestock  husbandry 
practices? 

Service  Response:  The  provisions  on 
legally  present  hvestock  are  part  of  the 
rule  so  that  control  of  problem  wolves 
will  occur  only  when  livestock  are 
present  on  pubhc  land  in  a  manner 
already  allowed  by  conditions  in  their 
federal,  state,  or  tribal  grazing  permit 
No  new  conditions  are  expected  because 
of  wolf  reintroduction.  Control  of 
wolves  that  attack  livestock  should  not 
be  expected  when  livestock  are  illegally 
present  on  federal  lands.  Proper 
hvestock  husbandry  practices  means  the 
current  standards  and  practices  used  by 
livestock  producers  as  already 
determined  by  the  land  management 
agency  issuing  the  p>ermit.  No  changes 
from  the  standard  livestock  grazing 
practices  already  being  used  on  federal 
grazing  leases  are  envisitmed.  Wolf 
management  in  Montana  has  not 
affected  livestock  management  practices 
on  pubbc  lands  and  would  likelv  not 
affect  those  practices  in  other  areas. 
Issues  like  proper  disposal  of  Uvestock 
carrion  are  already  being  addressed  in 
the  Yellowstone  area  because  of  other 
concerns  such  as  grizzly  bear  recovery. 
Language  in  the  final  rule  reflects  that 
carrion  must  be  managed  in  such  a  way 
as  not  to  present  a  continuing  attractant 
to  wolves  if  problems  occur,  but  leaves 
the  livestock  producer  and  land 
management  agency  to  determine  how 
best  to  address  potential  proUems. 

Issue  25:  Nearly  every  one  of  the  39 
issues  addressed  in  the  public  scoping 
process  and  review  of  the  draft  EIS  wen* 
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again  discussed,  questioned,  or 
disagreed  with  during  public  comment 
about  the  proposed  rule. 

Service  Response:  The  Serv-ice  has 
reviewed  pubUc  concern  about  the 
accuracy  of  its  early  responses  to  issues 
raised  in  the  draft  and  final  EIS,  which 
were  also  raised  by  persons  commenting 
on  the  proposed  rule.  At  this  time,  the 
information  provided  during  the  pubHc 
comment  period  on  the  proposed  rule 
does  not  provide  sufficient  data  or  cause 
for  the  Service  to  significantly  change 
any  of  its  earlier  findings  which  were 
published  in  the  final  EIS  regarding  the 
issues  of:  amending  the  Endangered 
Species  Act,  wolves  as  a  missing 
component  of  the  ecosystem,  humane 
treatment  of  wolves,  enjoying  wolves, 
regulated  public  take,  cost  of  the 
program,  state,  tribal,  and  federal 
authority,  viable  population,  travel 
corridors,  range  requirements,  control 
strategies,  illegal  killing,  compensation, 
delisting,  need  for  public  education, 
spiritual  and  cultural  significance, 
social  and  cultural  environment, 
recovery  areas,  ungulate  populations, 
himter  harvest,  domestic  livestock,  land 
use.  visitor  use,  economics,  wolves  not 
native  to  Yellowstone,  wolf  rights, 
federal  subsides,  human  healdi  and 
safety,  predators  and  scavengers,  other 
endangered  species,  other  plants, 
invertebrates,  fish,  reptiles,  amphibians, 
birds,  and  mammals,  diseases  and 
parasites,  private  property  rights,  wolf 
recovery  in  other  areas,  ejfisting  wolves 
in  Idaho  and  Yellowstone,  existing 
wolves  in  northwestern  Montana,  wolf 
subspecies,  wolf/dog/coyote 
hybridization,  and  the  need  for  research 
(Service  1994a). 

The  Service  adjusted  the  experimental 
population  boundaries  to  exclude  any 
portion  of  known  wolf  pack  territories 
in  an  effort  to  reduce  the  likelihood  that 
any  naturally  dispersing  breeding 
groups  of  wolves  would  fall  under  the 
proposed  experimental  rule  regulations. 

Based  on  me  above,  and  using  the 
best  scientific  and  commercial  data 
available,  and  in  accordance  with  50 
CFR  17.81.  the  Service  finds  that 
releasing  wolves  into  central  Idaho 
constitutes  reintroduction  into  a  high- 
priority  site  and  will  further  advance 
conservation  and  recovery  of  this 
species. 

National  Environmental  Policy  Act 

A  Final  Environmental  Impact 
Statement  under  the  National 
Environmental  Policy  Act  is  available  to 
the  public  (see  ADDRESSES).  This  rule  is 
an  implementation  of  the  proposed 
action  and  does  not  require  revision  of 


the  EIS  on  the  reintroduction  of  gray 
wolves  to  Yellowstone  National  Park 
and  central  Idaho. 

Required  Determinations 

This  rule  was  reviewed  under 
Executive  Order  12866.  The  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  at  seq.).  Based  on  the 
information  discussed  in  this  rule 
concerning  pubfic  projects  emd  private 
activities  within  the  experimental 
population  area,  significant  economic 
impacts  will  not  result  fi'om  this  action. 
Also,  no  direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  action  and  the  rule 
contains  no  recordkeeping 
requirements,  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  rule  does  not 
require  federalism  assessment  under 
Executive  Order  12612  because  it  would 
not  have  any  significant  federalism 
effects  as  described  in  the  order. 

Due  to  biological  requirements,  the 
wolf  reintroduction  program  needs  to  be 
conducted  in  November  through 
February,  as  recommended  by  wolf 
scientists  during  the  EIS  process.  The 
nonessential  experimental  population 
rule  has  been  extensively  debated  and 
thoroughly  investigated  during 
development  of  the  EIS  and  draft  rules. 
Because  of  the  extensive  public  review 
of  the  EIS,  Record  of  Decision,  and 
proposed  rules,  all  being  similar  to  this 
final  rule,  implementation  of  the  wolf 
reintroduction  program  should  start  as 
of  the  date  of  publication,  without  a  30- 
day  vvaiting  period.  Therefore,  for  good 
cause  and  in  accordance  with  5  U.S.C. 
553(d)(3),  the  Service  has  determined 
that  the  rule  should  become  effective 
immediately  upon  filing  for  public 
inspection. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  hereby 
amends  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h).  the  table  entry  for 
"Wolf,  gray"  under  "MAMMALS"  (as 
revised  in  the  previous  document  in  this 
part  VIII  of  this  issue  of  the  Federal 
Register]  is  further  revised  to  read  as 
follows: 

§  17.11    Endangered  and  threatened 
virildlife. 


(h)  * 


Species 


Common  nanne 


Scientific  nanne 


Vertebrate  populalion 
Histonc  range       wtiere  endangeied  or      Status      When  listed        Critical         SpedaJ 
threatened  hatsttat  rules 


Mammals 


Wolf,  gray 


Do 
Do 


Canislupus 


„do 


3.  Paragraph  (i)  of  §17.84  [as  added  in 
the  previous  document  in  this  part  vm 
of  this  issue  of  the  Federal  Register]  is 
revised  to  read  as  follows: 


§17.84    Special  nilea—Veflebrates. 

•        •        •        *        • 

(i)  Gray  wolf  [Canis  lupus). 

(1)  The  gray  wolves  (wolf)  identified 
in  paragraph  (i)(7)  of  this  section  are 
nonessential  experimental.  These 
wolves  will  be  managed  in  accordance 
with  the  respective  provisions  of  this 
section. 

(2)  The  Service  finds  that 
reintroduction  of  nonessential 
experimental  gray  wolves,  as  defined  in 
(i)(7)  of  this  section,  will  further  the 
conservation  of  the  species. 

(3)  No  person  may  take  this  species  in 
the  wild  in  an  experimental  population 
area  except  as  provided  in  paragraphs 
(i)(3).  (7).  and  (8)  of  this  section. 

(i)  Landowners  on  their  private  land 
and  livestock  producov  (i.e.,  producers 
of  cattle,  sheep,  horses,  and  mules  or  as 
defined  in  State  and  tribal  wolf 
management  plans  as  approved  by  the 
Service)  that  are  legally  using  public 
land  (Federal  land  and  any  other  public 
lands  designated  in  State  and  tribal  wolf 
management  plans  as  approved  by  the 
Service)  may  harass  any  wolf  in  an 
opportunistic  (the  wolf  cannot  be 
purposely  attracted,  tracked,  waited  for. 
or  searched  out,  then  harassed)  and 
noninjurious  (no  temporary  or 
permanent  physical  damage  may  result) 
manner  at  any  time,  Provided  that  such 
harassment  is  non-lethal  or  is  not 
physically  injurious  to  the  gray  wolf  and 
is  reported  within  7  days  to  the  Service 
project  leader  for  wolf  reintroduction  or 
agency  representative  designated  by  the 
Service. 

(ii)  Any  livestock  producers  on  their 
private  land  may  take  (including  to  kill 
or  injure)  a  wolf  in  the  act  of  killing, 
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wounding,  or  biting  Hvestock  (cattle, 
sheep,  horses,  and  mules  or  as  defined 
in  State  and  tribal  wolf  management 
plans  as  approved  by  the  Service), 
Provided  Oiat  such  incidents  are  to  be 
immediately  reported  uithin  24  hours 
to  the  Service  project  leader  for  wolf 
reintroduction  or  agency  representative 
designated  by  the  Service,  and  livestock 
freshly  (less  than  24  hours)  wounded 
(torn  flesh  and  bleeding)  or  killed  by 
wolves  must  be  evident.  Service  or  other 
Service  authorized  agencies  will 
confirm  if  livestock  were  wounded  or 
killed  by  wolves.  The  taking  of  any  wolf 
without  such  evidence  may  be  referred 
to  the  appropriate  authorities  for 
prosecution. 

(iii)  Any  livestock  producer  or 
permittee  with  livestock  grazing 
allotments  on  public  land  may  receive 
a  written  permit,  valid  for  up  to  45  days, 
from  the  Service  or  other  agencies 
designated  by  the  Service,  to  take 
(including  to  kill  or  injure)  a  wolf  that 
is  in  the  act  of  killing,  wounding,  or 
biting  hvestock  (cattle,  sheep,  horses, 
and  mules  or  as  defijied  in  State  and 
tribal  wolf  management  plans  as 
approved  by  the  Service),  Provided  that 
six  or  more  breeding  pairs  of  wolves 
have  been  documented  in  the 
experimental  population  area  and  the 
Service  or  other  agencies  authorized  by 
the  Service  has  confirmed  that  the 
livestock  losses  were  caused  by  wolves 
and  have  completed  agency  efforts  to 
resolve  the  problem.  Such  take  must  be 
reported  immediately  within  24  hours 
to  the  Service  project  leader  for  wolf 
reintroduction  or  agency  representative 
designated  by  the  Service.  There  must 
be  evidence  of  freshly  wo\inded  or 
killed  livestock  by  wolves.  Service  or 
other  Service  authorized  agencies  will 
investigate  aiKl  detenmiM  if  the 
livestock  were  wounded  or  kiUed  by 
wolves.  The  taking  of  any  wolf  without 


such  evidence  may  be  refeiredio  the 
appropriate  authorities  for  pro«ecution 

(iv)  Potentially  affected  States  and 
tribes  may  capture  and  translocate 
wolves  to  other  areas  within  an 
experimental  population  area  as 
described  in  paragraph  (i)(7).  Provide  i 
the  level  of  wolf  predation  is  negatively 
impacting  localized  ungulate 
populations  at  an  unacceptable  level. 
Such  translocations  cannot  inhibit  wolf 
population  recovery.  The  States  and 
tribes  will  define  such  unacceptable 
impacts,  how  they  would  be  measured, 
and  identify  other  possible  mitigation  in 
their  State  or  tribal  wolf  management 
plans.  These  plans  must  be  approved  by 
the  Service  before  such  movement  of 
wolves  may  be  conducted. 

(\')  The  Service,  or  agencies 
authorized  by  the  Service,  may 
promptly  remove  (place  in  captivity  or 
kill)  any  wolf  the  Service  or  agency 
authorized  by  the  Service  determines  to 
preseut  a  threat  to  human  life  or  safety. 

(vi)  Any  person  may  harass  or  take 
(kill  or  injure)  a  woif  in  self  defense  or 
in  defense  of  others.  Provided  that  such 
take  is  reported  immediately  (within  24 
hours)  to  the  Sen'ice  reintroduction 
projt»i:t  leader  or  Senioe  designated 
agent.  The  taking  of  a  wolf  without  an 
immediate  and  direct  threat  to  human 
life  may  be  referred  to  the  appropriate 
authorities  for  prosix;ution. 

(vii)  The  Service  or  agencies 
designated  by  the  Service  may  take 
wolves  that  are  determined  to  be 
"problem"  wolves.  Problem  wolves  are 
defined  as  wolves  that  in  a  calendar 
yeai  attack  livestock  (cattle,  sheep, 
horses,  and  mules)  or  as  defined  by 
State  and  tribal  wolf  management  plans 
approved  by  the  Service  or  wolves  that 
twice  in  a  calendar  year  attack  domestic 
animals  (all  domestic  animals  other 
than  livestock).  Authorized  take 
includes,  but  is  not  limited  to  oon-lelhal 
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measures  such  as:  aversive 
conditioning,  nonlethal  control,  and/or 
translocating  wolves.  Such  taking  may 
be  done  when  five  or  fewer  breeding 
pairs  are  established  in  a  experimental 
population  area.  If  the  take  results  in  a 
wolf  mortality,  then  evidence  that  the 
mortality  was  nondeUberate,  accidental, 
nonnegligent,  and  unavoidable  must  be 
provided.  When  six  or  more  breeding 
pairs  are  established  in  the  experimental 
population  area,  lethal  control  of 
problem  wolves  or  permanent 
placement  in  captivity  will  be 
authorized  but  only  after  other  methods 
to  resolve  livestock  depredations  have 
been  exhausted.  Depredations  occurring 
on  Federal  lands  or  other  public  lands 
identified  in  State  or  tribal  wolf 
management  plans  and  prior  to  six 
breeding  pairs  becoming  established  in 
an  experimental  population  area  may 
result  in  captiue  and  release  of  the 
female  wolf  with  pups,  and  her  pups  at 
or  near  the  site  of  capture  prior  to 
October  1.  All  wolves  on  private  land, 
including  female  wolves  with  pups, 
may  be  relocated  or  moved  to  other 
areas  within  the  experimental 
population  area  if  continued 
depredation  occurs.  Wolves  attacking 
domestic  animals  other  than  livestock, 
including  pets  on  private  land,  two  or 
more  times  in  a  calendar  year  will  be 
relocated.  All  chronic  problem  wolves 
(wolves  that  depredate  on  domestic 
animals  after  being  moved  once  for 
previous  domestic  animal  depredations) 
will  be  removed  from  the  wild  (killed  or 
placed  in  captivity).  The  following  three 
criteria  will  be  used  in  determining  the 
status  of  problem  wolves  within  the 
nonessential  experimental  population 
area: 

(A)  There  must  be  evidence  of 
woimded  livestock  or  partial  remains  of 
a  hvestock  carcass  that  clearly  shows 
that  the  injury  or  death  was  caused  by 
wolves.  Such  evidence  is  essential  since 
wolves  may  feed  on  carrion  which  they 
found  and  did  not  kill.  There  must  be 
reason  to  believe  that  additional 
livestock  losses  would  occur  if  no 
control  action  is  taken. 

(B)  There  must  be  no  evidence  of 
artificial  or  intentional  feeding  of 
wolves.  Improperly  disposed  of 
livestock  carcasses  in  the  area  of 
depredation  will  be  considered 
attractants.  Livestock  carrion  or 
carcasses  on  public  land,  not  being  used 
as  bait  under  an  agency  authorized 
control  action,  must  be  removed  or 
otherwise  disposed  so  that  it  will  not 
attract  wolves. 

(C)  On  pubUc  lands,  animal 
husbandry  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 


plans  for  allotments  must  have  been 
followed. 

(viii)  Any  person  may  take  a  gray  wolf 
found  in  an  area  defined  in  paragraph 
(i)(7).  Provided  that  the  take  is 
incidental  to  an  otherwise  lawful 
activity,  accidental,  unavoidable, 
unintentional,  not  resulting  from 
negligent  conduct  lacking  reasonable 
due  care,  and  due  care  was  exercised  to 
avoid  taking  a  gray  wolf.  Such  taking  is 
to  be  reported  within  24  hours  to  a 
Service  or  Service-designated  authority. 
Take  that  does  not  conform  with  such 
provisions  may  be  referred  to  the 
appropriate  authorities  for  prosecution, 
fix)  Service  or  other  Federal,  State,  or 
tribal  persoimel  may  receive  written 
authorization  from  the  Service  to  take 
animals  under  special  circumstances. 
Wolves  may  be  live  captured  and 
translocated  to  resolve  demonstrated 
conflicts  with  ungulate  populations  or 
with  other  species  listed  under  the  Act. 
or  when  they  are  found  outside  of  the 
designated  experimental  population 
area.  Take  procedxu^s  in  such  instances 
would  involve  live  capture  and  release 
to  a  remote  area  or  placement  in  a 
captive  faciUty,  if  the  animal  is  clearly 
unfit  to  remain  in  the  wild.  Killing  of 
wolves  will  be  a  last  resort  and  is  only 
authorized  when  live  capture  attempts 
have  failed  or  there  is  clear 
endangerment  to  hirnian  fife. 

(x)  Any  person  with  a  valid  permit 
issued  by  Uie  Service  under  §  17.32  may 
take  wolves  in  the  wild  in  the 
experimental  population  area,  pursuant 
to  terms  of  the  permit. 

(xi)  Any  employee  or  agent  of  the 
Service  or  appropriate  Federal,  State,  or 
tribal  agency,  who  is  designated  in 
writing  for  such  piuposes  by  the 
Service,  when  acting  in  the  course  of 
official  duties,  may  take  a  wolf  from  the 
wild  within  the  experimental 
population  area,  if  such  action  is  for: 
(a)  Scientific  purposes; 

(B)  To  relocate  wolves  to  avoid 
conflict  with  human  activities; 

(C)  To  relocate  wolves  within  the 
experimental  population  areas  to 
improve  wolf  survival  and  recovery 
prospects; 

(D)  To  relocate  wolves  that  have 
moved  outside  the  experimental 
population  area  back  into  the 
experimental  population  area; 

(E)  To  aid  or  euthanize  sick,  injured, 
or  orphaned  wolves; 

(F)  To  salvage  a  dead  specimen  which 
may  be  used  for  scientific  study;  or 

(G)  To  aid  in  law  enforcement 
investigations  involving  wolves. 

(xii)  Any  taking  pursuant  to  this 
section  must  be  reported  immediately 
(within  24  hours)  to  the  appropriate 
Service  or  Service-designated  agency. 


which  will  determine  the  disposition  of 
any  live  or  dead  specimens. 

(4)  Human  access  to  areas  vdth 
facilities  where  wolves  are  confined 
may  be  restricted  at  the  discretion  of 
Federal.  State,  and  tribal  land 
management  agencies.  When  five  or 
fewer  breeding  pairs  are  in  an 
experimental  population  area,  lanff^use 
restrictions  may  also  be  employed  on  an 
as-needed  basis,  at  the  discretion  of 
Federal  land  management  and  natural 
resoiuces  agencies  to  control  intrusive 
human  disturbance  aroimd  active  wolf 
den  sites.  Such  temporary  restrictions 
on  human  access,  when  five  or  fewer 
breeding  pairs  are  established  in  an 
experimental  population  area,  may  be 
required  between  April  1  and  Jime  30, 
within  1  mile  of  active  wolf  den  or 
rendezvous  sites  and  would  only  apply 
to  public  lands  or  other  such  lands 
designated  in  State  and  tribal  wolf 
management  plans.  When  six  or  more 
breeding  pairs  are  established  in  an 
experimental  population  area,  no  land- 
use  restrictions  may  be  employed 
outside  of  national  parks  or  national 
wildlife  refuges,  unless  wolf 
populations  fail  to  maintain  positive 
grourth  rates  t  jward  population 
recovery  levels  for  2  consecutive  years. 
If  such  a  situation  arose.  State  and  tribal 
agencies  would  identify,  recommend, 
and  implement  corrective  management 
actions  within  1  year,  possibly 
including  appropriate  land-use 
restrictions  to  promote  growth  of  the 
wolf  population. 

(3)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
wolf  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  the  regulations  in  paragraph 
(i)  of  this  section  or  in  violation  of 
applicable  State  or  tribal  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(6)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed  any 
offense  defined  in  this  section. 

(7)  The  site  for  reintroduction  is 
within  the  historic  range  of  the  species: 

(i)  The  central  Idaho  area  is  shown  on 
the  following  map.  The  boundaries  of 
the  nonessential  experimental 
population  area  will  be  those  portions  of 
Idaho  that  are  south  of  Interstate 
Highway  90  and  west  of  Interstate  15. 
and  those  portions  of  Montana  south  of 
Interstate  90,  Highway  93  and  12  from 
Missoula,  Montana  west  of  Interstate  15 
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(ii)  The  Yellowstone  Management 
Area  is  shown  on  the  following  map. 
The  boundaries  of  the  nonessential 
experimental  population  area  will  be 
that  portion  of  Idaho  that  is  east  of 
Interstate  Highway  15;  that  portion  of 
Montana  that  is  east  of  Interstate 
Highway  15  and  south  of  the  Missoiui 
River  torn  Great  Falls,  Montana,  to  the 
eastern  Montana  border;  and  all  of 
Wyoming. 
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(iii)  All  wolves  found  in  the  wild 
within  the  boundaries  of  this  paragraph 
(i)(7)  after  the  first  releases  will  be 
considered  nonessential  experimental 
animals.  In  the  conterminous  United 
States,  a  wolf  that  is  outside  an 


i 


experimental  area  (as  defined  in 
paragraph  (i)(7)  of  this  section)  would 
be  considered  as  endangered  (or 
threatened  if  in  Minnesota)  unless  it  is 
marked  or  otherwise  known  to  be  an 
experimental  animal;  such  a  wolf  may 
be  captiued  for  examination  and  genetic 
testing  by  the  Service  or  Service- 
designated  agency.- Disposition  of  the 
captured  animal  may  take  any  of  the 
following  courses: 

(A)  If  tne  animal  was  not  involved  in 
conflicts  with  humans  and  is 
determined  likely  to  be  an  experimental 
wolf,  it  will  be  returned  to  the 
reintroduction  area. 

(B)  If  the  animal  is  determined  likely 
to  be  an  experimental  wolf  and  was 
involved  in  conflicts  with  humans  as 
identified  in  the  management  plan  for 
the  closest  experimental  area,  it  may  be 
relocated,  placed  in  captivity,  or  killed. 

(C)  If  the  animal  is  determined  not 
likely  to  be  an  experimental  animal,  it 
will  be  managed  according  to  any 
Service  approved  plans  for  that  area  or 
will  be  marked  and  released  near  its 
point  of  capture. 

(D)  If  the  animal  is  determined  not  to 
be  a  wild  gray  wolf  or  if  the  Service  or 
agencies  designated  by  the  Service 
determine  the  animal  shows  physical  or 
behavioral  evidence  of  hybridization 
with  other  canids,  such  as  domestic 
dogs  or  coyotes,  or  of  being  an  animal 
raised  in  captivity,  it  will  be  returned  to 
captivity  or  killed. 

(8)  The  reintroduced  wolves  will  be 
monitored  during  the  life  of  the  project, 
including  by  the  use  of  radio  telemetry 
and  other  remote  sensing  devices  as 
appropriate.  All  released  animals  will 
be  vaccinated  against  diseases  and 
parasites  prevalent  in  canids,  as 
appropriate,  prior  to  release  and  during 
subsequent  handling.  Any  animal  that  is 
sick,  injured,  or  otherwise  in  need  of 
special  care  may  be  captured  by 
authorized  personnel  of  the  Service  or 
Service-designated  agencies  and  given 
appropriate  care.  Such  an  animal  will  be 
released  back  into  its  respective 
reintroduction  area  as  soon  as  possible, 
unless  physical  or  behavioral  problems 
make  it  necessary  to  return  the  animal 
to  captivity  or  euthanize  it. 

(9)  The  status  of  the  experimental 
population  will  be  reevaluated  within 


the  first  3  years,  after  the  first  year  of 
releases  of  wolves,  to  determine  future 
management  needs  and  if  further 
reintroductions  are  required.  This 
review  wrill  take  into  account  the 
reproductive  success  and  movement 
patterns  of  the  individuals  released  in 
the  area,  as  well  as  the  overall  health 
and  fate  of  the  experimental  wolves. 
Once  recovery  goals  are  met  for 
dovraUsting  or  deUsting  the  species,  a 
rule  will  be  proposed  to  address 
downhsting  or  dehsting. 

(10)  The  Service  does  not  intend  to 
reevaluate  the  "nonessential 
experimental"  designation.  The  Service 
does  not  foresee  any  fikely  situation 
which  would  resuh  in  changing  the 
nonessential  experimental  status  until 
the  gray  wolf  is  recovered  and  dehsted 
in  the  northern  Rocky  Mountains 
according  to  provisions  outlined  in  the 
Act.  However,  if  the  wolf  population 
does  not  demonstrate  positive  growth 
toward  recovery  goals  for  2  consecutive 
years,  the  affected  States  and  tribes,  in 
cooperation  with  the  Service,  would, 
within  1  year,  identify  and  initiate  wolf 
management  strategies,  including 
appropriate  public  review  and 
comment,  to  ensure  continued  wolf 
population  growth  toward  recovery 
levels.  All  reintroduced  wolves 
designated  as  nonessential  experimental 
will  be  removed  from  the  wild  and  the 
experimental  population  status  and 
regulations  revoked  when  (i)  legal 
actions  or  lawsuits  change  the  wolves 
status  to  endangered  under  the  Act  or 
(ii)  within  90  days  of  the  initial  release 
date,  naturally  occurring  wolves, 
consisting  of  two  breeding  pairs  that  for 
2  consecutive  years  have  each 
successfully  raised  two  offspring,  are 
discovered  in  the  experimental 
population  area.  The  naturally  occurring 
wolves  would  be  managed  and 
protected  as  endangered  species  under 
the  Act. 

Dated:  November  15. 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  94-28747  Filed  11-18-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  Cf  R  Part  551 

[BOP-1001-F] 

RIN1120-AA00 

Pretrial  Inmates 

AGENCY:  Bureau  of  Prisons.  Juslice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Pretrial  Inmates.  Changes  made  in  this 
amendment  include  the  addition  of 
provisions  for  the  review  of  the  pretrial 
inmate's  status,  the  replacement  of 
references  to  waiver  of  separation,  and 
a  revision  of  the  definition  of  "pretrial 
inmate"  to  clarify  that  the  definition 
does  not  include  an  inmate  who  is 
awaiting  sentence  once  the  Bureau  has 
received  notification  of  the  conviction. 
This  document  also  makes  several  other 
procedural,  editorial,  and  nomenclature 
changes.  This  amendment  is  intended  to 
update  Bureau  of  Prisons  policy 
regarding  pretrial  inmates. 
EFFECTIVE  DATE:  November  22, 1994. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  Room  7.'54,  320 
First  Street.  N\V..  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  rule 
on  Pretrial  Inmates.  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Register  November  13, 1980  (45  PR 
75133).  For  the  convenience  of  the 
reader,  the  entire  text  of  the  rule  is  being 
published.  A  .summary  of  the  changes 
follows. 

The  subpart  has  been  revised  to 
remove  gender-specific  references,  in 
addition,  various  editorial  and 
conforming  amendments  (such  as 
revising  "pre-trial"  to  read  "pretrial") 
have  been  made  as  necessary.  These 
editorial  and  conforming  amendments 
make  no  change  in  the  intent  of  the 
regulations. 

Section  551.100  is  revised  for  the  sake 
of  clarity  and  to  include  a  statement  that 
pretrial  inmates  will  be  separated,  to  the 
extent  practicable,  from  convicted 
inmates.  The  practicability  of  separation 
is  contingent  upon  the  design,  structure, 
and  operation  of  the  individual 
institution.  Where  it  is  not  practicable  to 
keep  all  pretrial  inmates  separate,  after 
intake  screening  and  assessment. 
Bureau  staff  may,  based  upon  sound 


correctional  judgment,  permit  inmates 
who  do  not  present  a  risk  to  the  security 
or  orderly  running  of  the  institution  to 
have  regular  contact  with  convicted 
inmates.  As  part  of  its  mandate  to 
provide  for  the  care,  custody,  control, 
treatment,  and  instruction  of  inmates, 
the  Bureau  provides  a  range  of 
programming  opportunities  to  convicted 
inmates.  These  programming 
opportunities  may  be  made  available  to 
pretrial  inmates  if  staff  determine  that 
such  would  be  consistent  with 
institution  security  and  good  order. 
Pretrial  inmates  will  have  the 
opportunity  to  discuss  separation  needs 
with  staff  during  intake  screening  and 
reviews.  Previously,  the  Bureau 
provided  for  inmates  to  request  a  waiN-er 
of  separation.  Under  this  former 
procedure.  Bureau  staff  were  still 
responsible  for  making  the 
determination  to  maintain  or  not  to 
maintain  separation  for  pretrial  inmates. 
This  revision,  therefore,  does  not  lessen 
the  Bureau's  commitment  to  provide  for 
the  safety  of  pretrial  inmates. 

Section  551.101  is  revised  and 
reorganized  for  the  sake  of  clarity.  New 
paragraph  (a)  introductory  text  is 
revised  to  clarify  that  "pretrial  inmate" 
means  a  person  who  is  legally  detained 
but  for  whom  the  Bureau  has  not 
received  notification  of  conviction.  A 
person  who  has  pleaded  or  been  found 
guilty  and  who  is  awaiting  sentence  is 
not  cnnsidered  to  be  a  pretrial  inmate 
once  the  Bureao  has  received 
notification  of  conviction.  This  changi: 
is  consistent  with  the  provisions  of  IR 
U.S.C.  3142ti)(2)  which  states  that 
pretrial  inmates  are  to  be  kept  separate, 
to  the  extent  practicable,  from  persons 
awaiting  or  serving  sentences.  New 
paragraph  (a)(1)  substitutes  the  phrase 
"deportable  alien"  for  "detained  alien" 
to  better  clarify  the  intent  of  this 
paragraph.  New  paragraph  (a)l2) 
specifies  which  types  of  mental  health 
commitments  under  18  U.S.C.  Chapter 
313  should  be  considered  as  pretrial 
inmates.  Inmates  who  have  been 
committed  to  the  Bureau  for  long-term 
custody  and  who  are  not  awaiting 
further  court  proceedings  are  not 
considered  to  be  pretrial  inmates. 
Former  paragraph  {a)(2)  is  reworded  and 
redesignated  as  new  paragraph  (aH3). 
Paragraph  (b)  is  revised  to  remove 
administrative  references  to  the 
lodgment  and  Commitment  form.  The 
sentencing  court  uses  that  form  to 
provide  notice  of  conviction  to  the 
Bureau,  ordinarily  following  imposition 
of  sentence.  Procedures  for  receiving 
notice  of  conviction  are  included  in 
implementing  instructions  to  staff. 

Section  551.103  is  amended  by 
adiuf.ting  the  codification  designations 


(former  paragraph  (a)  becomes 
introductory  text,  and  subordinate 
paragraphs  (a)(1).  (2),  etc.  become  (a), 
(b),  etc.)  for  the  sake  of  editorial 
consistency.  The  nomenclature  used  in 
the  introductory  paragraph  has  been 
revised  (the  phrase  "institutions  with 
detention-unit  operations"  has  been 
replaced  by  the  phrase  "administrative 
institutions  or  institutions  with 
administrative  components  housing 
U.S.  Marshals'  prisoners").  Newly 
designated  paragraph  (e)  is  revised  to 
remove  redundant  information 
contained  in  the  Bureau's  rule  on  Intake 
Screening  (see  28  CFR  522,  subpart  C) 
and  to  include  reference  to  separation 
advisory.  Newly  designated  paragraph 
(f)  is  revised  to  specify  that  institution 
guidelines  governing  telephone  calls, 
including  procedures  for  making 
unmonitored  calls  to  an  attorney,  are 
provided  to  pretrial  inmates  rather  than 
advice  on  these  guidelines.  This 
revision  ensures  that  pretrial  inmates 
will  have  complete  guidance  on  the  use 
of  telephones  at  their  disposal.  A  new 
paragraph  (i)  is  added  to  specify  that 
pretrial  inmates  shall  have  the 
opportunity  to  waive  the  right  not  to 
work,  and  former  paragraph  (a)(9)  is 
redesignated  as  new  paragraph  (j). 

Section  551.104  is  revised  to  state 
that,  to  the  extent  practicable,  pretrial 
inmates  will  be  housed  separately  from 
convicted  inmates. 

Set:tion  551.105(a)  is  revised  to  clarify 
that  staff  ordinarily  will  supervise  a 
pretrial  inmate  as  if  classified  "In" 
custody.  There  is  no  change  in  the 
intent  of  this  section. 

Section  551.106  has  been  revised  for 
the  sake  of  clarity.  There  is  no  change 
in  the  intent  of  this  section. 

Changes  in  statutory  authority  have 
removed  provision  of  good  time  for 
inmates  whose  offenses  were  committed 
after  November  1,  1987.  Consequently 
§  551.107  is  removed,  and  a  new 
§  551.107  is  added  containing 
provisions  for  review  of  pretrial  inmate 
status.  These  reviews  afford  pretrial 
inmates  the  opportunity  to  discuss  with 
staff  factors  relating  to  the  inmate's 
detention. 

The  statute  referenced  in  §  551.109  is 
changed  to  reflect  the  current  provision. 
The  intent  of  this  section  is  unchanged. 

Section  551.110  has  been  revised  to 
remove  references  to  waiver  of 
separation.  As  revised,  paragraph  (b) 
specifies  that  pretrial  inmates  who  do 
not  participate  in  religious  programs 
vrith  convicted  inmates  have  access  to 
other  religious  pro-ams. 

Section  551.111  is  revised  to  indicate 
that  the  U.S.  Marshals  Service  is  also  to 
be  contacted  for  comment  on  a  pretrial 
inmate's  marri.ige  request. 
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In  §  551.112,  paragraph  (b)  is 
amended  to  remove  reference  to  waiver 
of  separation.  As  revised,  this  paragraph 
specifies  that  pretrial  inmates  may  be 
allowed  the  opportunity  to  have  access 
to  the  institution's  educational  program 
when  consistent  with  institution 
security  and  good  order.  Previously,  this 
paragraph  stated  that  such  inmate  may 
have  full  access.  Some  Bureau 
programs,  for  reasons  of  institution 
security  and  good  order,  may  be 
inappropriate  for  pretrial  inmates. 

In  §  551.113.  paragraph  (a)  has  been 
revised  to  remove  reference  to  waiver  of 
separation  and  to  specify  that  pretrial 
inmates  may  be  allowed  the  opportunity 
to  receive  counseling  senices  with 
convicted  inmates  when  consistent  with 
institution  and  good  order.  Paragraph 
(b)  has  been  revised  to  specify  that  staff 
shall  ensure  that  pretrial  inmates  who 
do  not  receive  counseling  services  with 
convicted  inmates  have  access  to  other 
counseling  services. 

In  §  551.115,  paragraph  (a)  has  been 
revised  to  remove  reference  to  waiver  of 
separation  and  to  specify  that  pretrial 
inmates  may  be  allowed  the  opportunity 
to  participate  with  convicted  inmates  in 
recreational  activities  when  consistent 
with  institution  security  and  good  order 
or  have  access  to  other  recreational 
activities.  Paragraph  (b)  has  been 
amended  to  clarify  the  intended 
meaning  of  a  pretrial  inmate  in  regular 
population.  As  revised,  paragraph  fb) 
now  includes  a  cross  reference  to 
conditions  for  pretrial  inmates  in 
Administrative  Detention  or 
Disciplinary  Segregation.  Paragraphs  (d) 
and  (e)  have  been  reordered  for 
or^ganizational  reasons.  There  is  no 
change  in  the  intent  of  this  section. 

Jn  §  551.116,  the  word  "continuing"  is 
replaced  by  the  word  "serious". 

Because  the.se  changes  impose  no 
further  restrictions  on  inmates,  deal 
with  agency  procedures  designed  to 
help  ensure  the  continued  protection  of 
inmates,  or  conform  to  statutory 
provisions,  the  Bureau  finds  good  cause 
for  exemption  from  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  deky  in  effectiv'e  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  oonuoents  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866;  this  rule  was  renewed  by  the 
Office  of  Management  and  Budget.  After 
review  of  the  law  and  regulations,  the 


Director,  Bureau  of  Prisons  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entitie.s. 

List  of  Subfects  in  28  CFR  Part  551 

Prisoners. 
Kathleen  M.  Hawk. 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96<p).  subchapter  C 
of  28  CFR  chapter  V  is  amended  as  set 
forth  below. 

Subchapter  C— InsOlutionat  Management 

PART  551— MISCELLANEOUS 

1.  The  authority  citation  for  28  CFR 
551  continues  to  read  as  follows: 

Autharily:  5  U.S.Q  301;  18  U.S.C.  15J2. 

3621.  3622.  3624.  4001.  4005.  4042.  4081. 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  Novemben,  1987|. 
4161-4166  (Repealed  as  to  offenses 
committed  on  or  after  Novemt>er  1. 1987). 
5006-5024  (Repealed  Octotier  12. 1984  as  to 
offenses  committed  after  that  date).  5039;  28 
LI  S.C  509.  510;  Pub.  L.  99-500  (sec.  209);  28 
CFR  0.95-0.99;  Attorney  General's  August  6. 
1991  Guidelines  for  Victim  and  Witness 
AssJirtance. 

2.  In  28  CFR  551.  subpart  J,  consisting 
of  §§  551.100  through  551.120.  is 
revised  to  read  as  follows: 

Subpart  J— Pretrial  Inmates 

551.100  Purpow!  and  scope. 

551.101  Definitions. 

551.102  Commitment  prior  to  arraignmi-nt. 

551.103  Procedure  for  admission. 

551.104  Housing. 

551.105  Custody. 

551.106  Institutional  emplovTnent. 

551.107  Pretrial  inmate  reviews. 

551.108  Performance  pay. 

551.109  Ckiramunity  activities. 

551.110  Religious  programs. 

551.111  Marriage. 

551.112  Education. 

551.113  Counseling. 

551.114  Medical,  psychiatric  and 
psychological. 

551.1.15  Recreation. 

551.116  Discipline. 

551.117  Access  to  legal  resources. 

551.118  Property. 

531.1 19  Release  of  funds  and  property  of 
pretrial  inmateit. 

551.120  Visiting. 

Subpart  J— Pretrial  Inmates 

§  551 .1 00    Purpose  and  scop*. 

In  addition  to  convicted  inmates,  the 
Bureau  of  Prisons  houses  persons  who 
have  not  been  convicted.  Procedures 


and  practices  requiiBd  for  the  care, 
custody,  and  control  of  such  inmates 
may  differ  from  those  established  for 
convicted  inmates.  Pretrial  intnates  will 
be  separated,  to  the  extent  practicable, 
from  convicted  inmates.  Except  as 
specified  by  this  rule,  policies  and 
standards  applicable  to  persons 
committed  to  the  custody  of  the 
Attorney  General  or  the  Bureau  of 
Pri.sons  apply  also  to  pretrial  inmates  as 
defined  in  §551.101. 

§551.101    Definitions. 

(a)  Pretrial  inmate.  For  purpose  of  this 
rule,  "pretrial  inmate"  means  a  person 
who  is  legally  detained  but  for  w  tiom 
the  Bureau  of  Prisons  ha    not  retxjived 
notification  of  conviction.  Thus, 
"pretrial  inmate"  ordinarily  includes  a 
person  awaiting  trial,  being  tried,  or 
awaiting  a  verdici. 

(1)  Ciiil  contempt,  deportable  aliens, 
or  material  witnesses.  For  purpose  of 
this  rule,  an  inmate  committed  for  civil 
contempt,  or  as  a  deportable  alien,  or  as 
a  material  witness  is  considered  a 
pretrial  inmate. 

(2)  Mental  evahiation  or  treatment. 
An  inmate  committed  under  Title  18 
U.S.C  Sections  4241  (b)  and  (d). 
4242(a).  or  4243(b)  is  considered  to  lie 

a  pretrial  inmate,  whereas  commitments 
under  Sections  4243(e),  4244,  4245  or 
4246  are  treated  as  convicted  inmates. 

(3)  Concurrent  federal  and  state 
sentences.  For  purpose  of  this  rule,  an 
inmate  in  a  status  described  in 
paragraph  (a)  introductory  text,  (a)ll),  or 
(a)(2)  of  this  section  and  who  is  at  the 
same  titne  serving  a  state  or  federal 
sentence  is  not  considered  a  pretrial 
inmate. 

(b)  Convicted  inmate.  For  purpo.ses  of 
this  rule,  an  individual  a  court  has 
found  guilty  of  an  offense  punishable  by 
law 

$551,102    Commilment  prior  to 
arraignmenL 

On  receipt  of  a  U.S.  Marshal  remand, 
the  Bureau  of  Prisons  shall  accept  an 
individual  who  has  not  been  arraigned 
for  commitment  as  a  pretrial  inmate, 
provided  that  the  institution  has 
appropriate  detention  feciiities  available 
for  that  individual. 

§551.103    Procedure  for  admission. 

Staff  in  administrative  institutions  or 
institutions  with  ad.ministrative 
components  housing  U.S.  Marshals' 
prisoners  shall  establish  procedures  for 
admitting  a  pretrial  inmate  which 
include,  but  are  not  limited  to: 

(a)  Verification  of  commitment 
papers; 

(h)  Search  of  the  inmate; 

(c)  Photographing  and  fingerprinting. 


60286    Federal  Register  /  Vol.  59,  No.  224  /  Tuesday,  November  22,  1994  /  Rules  and  Regulations 


(d)  Disposition  of  clothing  and 
personal  possessions: 

(e)  Intake  screening  (including  Notice 
of  Separation); 

(0  Providing  institution  guidelines 
governing  telephone  calls  (including 
procedures  for  making  unmonitored 
calls  to  an  attorney); 

(g)  Provisions  for  personal  hygiene,  to 
include: 

(1)  Issue  of  personal  hygiene  items; 

(2)  Issue  of  clean  clothing;  and 

(3)  Opportunity  for  shower  and  hair 
care; 

(h)  Orientation; 

(i)  Opportunity  for  waiver  of  right  not 
to  work; 

(j)  Assignment  to  an  appropriate 
housing  unit. 

§551.104    Housing. 

To  the  extent  practicable,  pretrial 
inmates  will  be  housed  separately  from 
convicted  inmates. 

§551.105    Custody. 

(a)  Staff  ordinarily  will  super\'ise  a 
pretrial  inmate  as  if  classified  "In" 
custody. 

(b)  Where  circumstances  warrant,  staff 
may  sup>ervise  a  pretrial  inmate 
according  to  procedures  for  other 
custody  levels. 

§551.106    Institutional  employment 

Unless  a  pretrial  inmate  signs  a 
waiver  of  his  or  her  right  not  to  work, 
the  Warden  may  not  require  the  inmate 
to  work  in  any  assignment  other  than 
housekeeping  tasks  in  the  inmate's  own 
cell  and  in  the  community  lining  area. 

§  551.107    Pretrial  Inmate  reviews. 

Staff  shall  conduct  regular  reviews  of 
a  pfetrial  inmate's  status. 

(a)  Each  pretrial  inmate  shall  be 
scheduled  for  an  initial  review  by  the 
unit  team  within  21  calendar  days  of  the 
inmate's  first  arrival  at  the  institution, 
and  subsequent  reviews  shall  be 
conducted  at  least  every  90  days. 

(b)  The  inmate  shall  be  notified  at 
least  48  hours  prior  to  the  inmate's 
scheduled  review. 

(c)  A  pretrial  inmate  is  expected  to 
attend  these  reviews.  If  the  inmate 
refuses  to  appear,  staff  shall  document 
in  the  record  of  the  meeting  the  inmate's 
refusal  and,  if  known,  the  reason  for 
refusal. 

(d)  Inmate  reviews  are  to  be 
documented  on  the  Pretrial  Inmate 
Review  Report. 

§  551 . 1 08    Per1ormanc«  pay. 

The  Warden  may  approve  a  pretrial 
inmate  for  performance  pay  and  special 
awards. 


§  551.109    Community  activities. 

(a)  The  Warden  may  not  grant  a 
furlough  to  a  pretrial  inmate  (18  U.S.C. 
§3622). 

(b)  In  an  emergency,  staff  shall 
facilitate  contact  with  the  pretrial 
inmate's  attorney  of  record,  who  may 
seek  from  the  court  a  decision 
concerning  release  from  custody  or  an 
escorted  trip. 

(c)  Except  by  order  of  the  court,  a 
pretrial  inmate  may  not  be  considered 
for  participation  in  community 
programs. 

§  561 .1 1 0    Religious  programs. 

(a)  When  consistent  with  institution 
security  and  good  order,  pretrial 
inmates  may  be  allowed  the  opportunity 
to  participate  in  religious  programs  with 
convicted  inmates. 

(b)  Staff  shall  ensure  that  pretrial 
inmates  who  do  not  participate  in 
religious  programs  with  convicted 
inmates  have  access  to  other  religious 
programs. 

§551.111    Marriage. 

A  pretrial  inmate  may  request 
permission  to  marry  in  accordance  with 
current  Bureau  of  ftisons  policy  for 
convicted  inmates.  Staff  shall  contact 
the  court,  U.S.  Attorney,  U.S.  Marshals 
Service,  and  in  the  case  of  an  alien,  the 
Immigration  and  Naturalization  Service, 
to  advise  of  the  marriage  request  of  the 
pretrial  inmate  and  to  request  their 
comments. 

§551.112    Education. 

(a)  A  pretrial  inmate  may  participate 
in  correspondence  and  self-study 
educational  courses.  Institutional  staff 
may  also  arrange  for  educational 
assistance  to  the  pretrial  inmate  through 
the  use  of  contract  personnel  or 
community  volunteers. 

(b)  When  consistent  with  institution 
security  and  good  order,  pretrial 
inmates  may  be  allowed  the  opportunity 
to  have  access  to  the  institution's 
educational  program. 

§551.113    Counseling. 

(a)  When  consistent  with  institution 
security  and  good  order,  pretrial 
inmates  may  be  allowed  the  opportunity 
to  receive  counseling  services  with 
convicted  inmates. 

(b)  Staff  shall  ensure  that  pretrial 
inmates  who  do  not  receive  counseling 
services  with  convicted  inmates  have 
access  to  other  counseling  services. 

§  551 . 1 1 4    Medical,  psycttiatric  and 
psy  etiological. 

(a)  Staff  shall  provide  the  pretrial 
inmate  with  the  same  level  of  basic 
medical  (including  dental),  psychiatric, 


and  psychological  care  provided  to 
convicted  inmates. 

(b)  Staff  shall  advise  the  court, 
through  the  U.S.  Marshal,  of  medication 
the  pretrial  inmate  receives  which  may 
alter  the  inmate's  courtroom  behavior. 

(c)  In  event  of  serious  illness  or  death 
of  a  pretrial  inmate,  staff  shall  notify  the 
committing  court,  U.S.  Marshal,  U.S. 
Attorney's  Office,  the  inmate's  attorney 
of  record,  and  the  designated  family 
member  or  next  of  kin. 

§551.115    Recreation. 

(a)  When  consistent  with  institution 
security  and  good  order,  pretrial 
inmates  may  be  allowed  the  opportunity 
to  participate  with  convicted  inmates  in 
recreational  activities.  Staff  shall  ensure 
that  inmates  who  do  not  participate  in 
recreational  activities  with  convicted 
inmates  have  access  to  other 
recreational  activities. 

(b)  At  a  minimum,  and  except  as 
noted  in  paragraph  (d)  of  this  section, 
staff  shall  provide  the  pretrial  inmate 
with  the  following  recreational 
opportunities: 

(1)  One  hour  daily  of  outside 
recreation,  weather  permitting;  or 

(2)  Two  hours  daily  of  indoor 
recreation. 

(c)  Staff  shallmake  recreation 
equipment  available  to  the  pretrial 
inmate  including,  but  not  limited  to, 
physical  exercise  equipment,  books, 
table  games,  and  television. 

(d)  Staff  shall  provide  the  pretrial 
inmate  housed  in  Administrative 
Detention  or  Disciplinary  Segregation 
with  exercise  as  provided  by  the  Bureau 
of  Prisons  rules  on  Inmate  Discipline. 
(See  28  CFR  part  541,  subpart  B.) 

(e)  Provisions  of  paragraphs  (b)  and 
(c)  of  this  section  must  be  carried  out 
unless  compelling  security  or  safety 
reasons  dictate  otherwise.  Institution 
staff  shall  document  these  reasons. 

§551.116    Discipline. 

(a)  Staff  shall  require  the  pretrial 
inmate  to  abide  by  Bureau  of  Prisons 
rules  on  Inmate  Discipline  (see  28  CFR 
part  541,  subpart  B),  subject  to  the 
limitations  of  §  551.106  of  this  part. 

(b)  Staff  shall  advise  the  court, 
through  the  U.S.  Marshal,  of  repeated  or 
serious  disruptive  behavior  by  a  pretrial 
inmate. 

§551.117    Access  to  legal  resources. 

(a)  The  Warden  shall  provide  the 
opportunity  for  pretrial  inmate-attorney 
visits  on  a  seven-days-a-week  basis. 

(b)  Staff  shall  provide  pretrial  inmates 
with  access  to  legal  materials  in  the 
institution. 

(c)  Staff  shall  allow  the  pretrial 
inmate,  upon  the  inmate's  request,  to 
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telephone  the  inmate's  attorney  as  often 
as  resources  of  the  institution  allow. 

§551.118    Property. 

(a)  A  pretrial  inmate  may  retain 
personal  property  as  authorized  for 
convicted  inmates  housed  in 
administrative  detention  units.  (See  28 
CFR  part  541,  subpart  B.) 

(b)  Staff  may  store  the  pretrial 
inmate's  unauthorized  personal 
property  until  the  individual  is  released, 
transferred  to  another  facility,  or 
sentenced  and  committed  to  a  federal 
institution. 


(c)  Staff  may  supply  the  pretrial 
inmate  with  clothing  for  court  . 
appearances,  or  the  inmate  may  supply 
his  or  her  own. 

§551.119    Release  of  funds  and  property  of 
pretrial  inmates. 

(a)  Staff  shall  establish  procedures 
which  allow  for  the  release  of  funds  and 
personal  property  to  pretrial  inmates 
released  during  other  than  normal 
business  hours. 

(b)  Staff  shall  ensure  that  pretrial 
inmates  are  informed  of  existing  policy 


relative  to  the  commissary  account  and 
the  deposit/release  of  funds. 

§551.120    Visiting. 

Staff  shall  allow  pretrial  inmates  to 
receive  visits  in  accordance  with  the 
Bureau's  rule  and  local  institution 
guidelines  on  visiting.  Staff  may  allow 
a  pretrial  inmate  special  visits  to  protect 
the  inmate's  business  interests  or  to 
help  prepare  for  trial. 
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OFFICE  OF  MANAGEMENT  AND 

BUDGET 

I 
Notice  of  Public  Meeting;  National 

Information  Infrastructure 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  public  meeting  and 
request  for  public  comments. 

summary:  The  Clinton  Administration 
has  announced  two  public  meetings  to 
continue  a  dialogue  between 
government  and  the  private  and  public 
interest  sectors  on  issues  related  to  the 
security  of  information  on  the  National 
Information  Infrastructure  (Nil). 
Interested  parties— especially  those 
representing  subjects,  users,  or  creators 
of  health,  education,  financial,  or 
insurance  information  networks — are 
invited  to  submit  a  1-2  page  position 
statement  and  request  to  testify. 

The  meetings  are  sponsored  by  the  Nil 
Security  Issues  Forum  of  the 
Information  Infrastructure  Task  Force 
and  Mega-Project  III  of  the  U.S. 
Advisor}'  Council  on  the  Nil. 

DATES:  The  public  meeting,  "Security 
for  Financial  and  Insurance  Information 
in  the  Nil,"  will  be  held  Wednesday, 
December  7, 1994.  from  9:00  a.m.  to 
12:30  p.m.  The  public  meeting, 
"Seciuity  for  Education  and  Health 
Information  in  the  Nil,"  will  be  held 
Thursday,  December  8, 1994,  from  9:00 
a.m.  to  12:30  p.m. 

Those  wishing  to  testify  should 
submit  a  1-2  page  position  statement 
and  request  to  participate  by 
Wednesday.  November  30, 1994. 
Written  comments  preferably  should  be 
submitted  in  ASQl  format  and  will  be 
accepted  until  January  20, 1995. 
Individuals  wishing  to  offer  general 
comments  or  present  questions  may 
request  to  do  so  during  the  meeting. 

ADDRESSES:  The  December  7  meeting 
will  be  held  at  the  Commerce 
Department  Auditorium  at  14th  and 
Constitution  Avenue  N.W.,  Washington. 
D.C.  The  December  8  meeting  will  be 
held  at  1849  C  Street  N.W.,  Department 
of  Interior  Room  5160,  Washington,  D.C. 

Position  statements  and  requests  to 
appear  for  the  meeting.  "Security  for 
Financial  and  In.surance  Information  in 
the  Nil,"  should  be  sent  to  the  Federal 
Deposit  Insurance  Corporation,  marked 
to  the  attention  of  Ms.  Carmen  Sullivan, 
at  3501  Fairfax  Drive,  Arlington,  VA 
22226-3500.  Position  statements  may 
also  be  submitted  via  fax  to  (703)  516- 
5441  or  through  electronic  mail  to 
"(sullivan@fdic.gov".  Electronic  mail 
should  be  submitted  as  unencoded. 
unformatted.  ASCII  text. 


Position  statements  and  requests  to 
appear  for  the  meeting,  "Security  for 
Health  and  Education  Information  in  the 
Nil,"  should  be  sent  to  the  Department 
of  Health  and  Human  Services,  marked 
to  the  attention  of  Sam  Shekar,  M  J).,  at 
Room  310G.  HHH  Building,  200 
Independence  Avenue  S.W., 
Washington,  D.C.  20201.  Position 
statements  may  also  be  submitted  to  Dr. 
Shekar  vai  fax  to  (202)  690-6262.  They 
may  also  be  submitted  through 
electronic  mail  to  "Alex — 
Poliakoff@ED.GOV'-*.  Electronic  mail 
should  be  submitted  as  unencoded, 
unformatted.  ASCII  text. 

Parties  offering  testimony  are  asked  to 
provide  them  on  paper,  and  where 
possible,  in  machine-readable  format. 
Machine-readable  submissions  may  be 
provided  through  electronic  mail 
messages  sent  over  the  Internet,  or  on  a 
3.5"  floppy  disk  formatted  for  use  in  an 
MS-DOS  based  computer.  Machine- 
readable  submissions  should  be 
provided  as  unencoded,  unformatted 
ASCII  text. 

Written  comments  should  include  the 
following  information: 

•  Name  and  organizational  affiliation, 
if  any,  of  the  individual  responding; 

•  An  indication  of  whether  comments 
offered  represent  views  of  the 
respondent's  organization  or  are  the 
respondent's  personal  views;  and 

•  If  applicable,  information  on  the 
respondent's  organization,  including  the 
tyj)e  of  organization  (e.g.,  trade 
association,  private  corporation,  non- 
profit organization)  and  general  areas  of 
interest. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  relating  to  finance 
information  issues,  contact  Ms.  Carmen 
Sullivan,  Director  of  Information 
Resources  Management  at  the  Federal 
Deposit  Insurance  Corporation,  by 
telephone  at  (703)  516-5414.  For  further 
information  relating  to  insurance 
information  issues,  contact  Mr.  Ken 
Tucker  of  the  Federal  Housing 
Administration  by  telephone  at  (202) 
708-4758. 

For  further  information  relating  to 
health  information  issues,  contact  Sum 
Shekar.  M.D..  at  the  Department  of 
Health  and  Human  Services,  by 
telephone  at  (202)  690-5727.  For  further 
information  relating  to  education 
information  issues,  contact  by  Mr.  Alex 
Poliakoff  at  the  Department  of 
Education  by  telephone  at  (202)  708- 
5210. 


SUPPLEMENTARY  INFORMATION: 
I.  Issues  for  Public  Comment 

A.  Background 

The  public  meetings  are  part  of  an 
ongoing  dialogue  with  the 
Administration  to  assess  the  security 
needs  and  concerns  of  users  of  the 
National  Information  Infrastructure 
(Nil).  The  Nil  is  a  system  of  high-speed 
telecommunications  networks, 
databases,  and  advanced  computer 
systems  that  will  make  electronic 
information — such  as  insurance  and 
financial  products,  health  and 
educational  records,  and 
communication  of  both  a  commercial 
and  non-commercial  nature — more 
widely  available  and  accessible  than 
ever  before.  This  increased  availability 
and  accessibility  will  dramatically  affect 
the  way  in  which  information  and 
information  services  are  created,  used, 
and  delivered  throughout  the  world. 

Consequently,  broad  public  and 
commercial  use  of  the  Nil  hinges  upon 
implementing  technologies,  policies, 
and  practices  that  not  only  ensure  that 
users  of  information  systems  have 
access  to  information  when  and  where 
they  need  it,  but  that  subjects  of 
information  records  are  able  to  proted 
themselves  from  unauthorized  or 
inappropriate  use  of  information. 

"Americans  will  not  use  the  Nil  to  its 
full  potential  unless  they  trust  that 
information  will  go  where  and  when 
they  want  it  and  nowhere  eKse," 
declared  Sally  Katzen,  Administrator  of 
the  Office  of  Information  Regulatory 
Affairs  at  OMB  and  chair  of  the  Fonim. 
"The  Federal  government  is  a  primary 
user  of  the  Nil  and  thus  a  catalyst  for 
change.  Yet  the  Nil  will  be  designed, 
built,  owned,  operated,  and  used 
primarily  by  the  private  sector,  making 
it  essential  that  security  on  the  Nil  be 
considered  in  partnership  with  the 
public." 

To  address  these  critical  is<>ues,  the 
Vice  President  formed  the  Information 
Infrastructure  Task  Force  (IITF).  The 
IITF  is  chaired  by  Secretary  of 
Commerce  Ron  Brown  and  is  comprised 
of  senior  Administration  officials  having 
expertise  in  technical,  legal,  and  policy 
areas  pertinent  to  the  NIL  The  mis.sion 
of  the  IITF  is  to  articulate  and 
implement  the  Administration's  vision 
for  the  Nil. 

The  Nil  Security  Issues  Forum  was 
eslabli.shed  within  the  IITF  to  address 
the  cross-cutting  issue  of  security  in  the 
Nn.  The  Forum  is  chaired  by  Sally 
Katzen,  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  in 
the  Office  of  Management  and  Budget. 

Li  addition  to  the  IITF,  the  President 
has  established  the  U.S.  Advisory 
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Council  on  the  National  Information 
Infrastructure.  The  Advisory  Council 
represents  industry,  labor,  and  public 
interest  groups,  and  advises  the 
Secretary  of  Commerce  on  issues 
relating  to  the  Nil.  Mega-Project  III,  one 
of  three  wcfrk  groups  of  the  Advisory 
Council,  is  responsible  for  addressing 
security,  intellectual  property,  and 
privacy  issues  as  they  relate  to  the  Nil. 

B.  Structure  and  Content  of  Public 
Meeting 

Security  is  linked  inextricably  to 
broad  public  use  of  the  Nil.  The 
technologies,  policies,  and  procedures 
used  to  ensure  the  confidentiality, 
availability,  and  integrity  of  digitally 
produced  and  transmitted  information, 
information  products,  and  services  on 
the  Nil  will  determine  whether,  how, 
and  to  what  extent  digitally  linked 
ill  formation  services  will  be  broadly 
no'd  in  such  critical  sectors  as  health. 
Hiiiiration,  finance,  and  insurance. 

Development  of  policies  and 
procedures  that  will  ensure  the  security 
Of  commercial  and  non-commercial 
it- formation  and  communications  on  the 
.^'11  requires  study  from  different 
perspectives,  whether  that  of  the  subject 
o''!*ie  information,  the  user  of  the 
i I  formation,  or  the  creator  of  the 
ir formation.  The  Forum  and  Mega- 
Projoct  III  seek  input  from  parties  who 
represent  these  views  in  the  areas  of 
health,  education,  finance,  and 
insurance. 

Solutions  to  these  concerns  will  come 
\  ita  technical  solutions,  as  well  as  legal 
and  policy  mechanisms.  The  Forum  and 
Mega-Project  III  seek  input  in  this  area 
as  well.  Specifically,  what  legal 
measures,  policy  mechanisms,  and 
technological  solutions,  or  combinations 
thereof,  can  be  used  to  effectively 
protect  the  security  of  health,  education, 
financial,  and  insurance  information 
delivered  or  made  accessible  on  the  Nil? 

A  panel  of  witnesses  drawn  firom  the 
public  will  be  assembled  to  discuss  the 
following  topics  with  a  panel  of  senior 
Administration  officials,  members  of  the 
Security  Issues  Forum,  and  members  of 
the  Advisory  Council,  and  to  field 
questions  and  comments  from  other 
members  of  the  public. 

Position  statements  for  the  meeting, 
"Security  for  Financial  and  Insurance 
Information  in  the  Nil,"  should  address 
four  principal  questions: 

1.  How  do  you  envision  the  Nil  being 
used  by  the  finance  and  insurance 
industries  to  provide  enhanced  products 


and  services  to  customers  or  to  improve 
operations? 

Specifically,  what  types  of  products 
and  services  are  you  contemplating 
delivering  or  making  available,  or  would 
you  like  to  see  delivered  or  made 
available  on  the  Nil? 

2.  What  threats  do  you  foresee  in 
making  products  and  services  available 
via  the  Nil?  Such  threats  might  include 
fraud,  unauthorized  access,  breach  of 
confidentiality  or  privacy,  breach  of 
integrity,  and  lack  of  reliability. 

3.  What  legal,  policy,  and  ethical 
issues  do  you  foresee  affecting  usage  of 
the  Nil?  Such  issues  may  include 
liability,  information/property  rights, 
equal  access,  document/records 
management,  legal  admissibility/ 
evidentiary  requirements,  and 
auditability. 

4.  What  kinds  of  administrative  or 
technical  solutions  are  you  aware  of.  or 
would  you  like  to  see  developed,  to 
address  security,  legal,  and  ethical 
concerns?  Such  solutions  may  include 
international  agreements,  criminal  laws, 
public  key  encryption,  and  digital 
signatures. 

Position  statements  for  the  meeting, 
"Security  for  Health  and  Education 
Information  in  the  Nil,"  should  address 
five  principal  questions: 

1.  What  enhancements  in  electronic 
data  transmission,  storage,  and  retrieval 
are  needed  to  protect  the  confidentiality 
of  personal  health  and  education 
information? 

2.  What  enhancements  in  electronic 
data  transmission,  storage,  and  retrieval 
are  needed  to  improve  data  users' access 
to  individual  health  and  education 
information? 

3.  How  can  the  Nil  be  constructed  to 
address  and  satisfy  both  of  these  needs 
simultaneously? 

4.  What  safeguards  need  to  be 
developed  to  limit  children's  access  to 
inappropriate  material  through  the  Nil? 

5.  What  technical  solutions  are 
available,  or  can  be  developed,  in  order 
to  address  these  data  security  concerns? 

11.  Guidelines  for  Participation  in  the 
Public  Hearing 

Individuals  who  would  like  to 
participate  on  a  panel  must  request  an 
opportunity  to  do  so  no  later  than 
November  30,  1994  by  submitting  a 
brief,  1-2  page  summary  position 
statement.  If  approved,  each  participant 
will  be  allowed  to  present  brief  opening 
remarks.  Primary  participating, 
however,  shall  be  during  the  general 


discussion  to  follow,  according  to  the 
format  described  above. 

Participants  in  the  public  meeting 
will  testify'  before  and  participate  in 
discussions  with  a  panel  consisting  of 
members  of  the  Advisory  Council, 
members  of  the  Security  Issues  Forum, 
and  other  Administration  officials. 
Individuals  not  selected  as  panel 
participants  ihay  offer  comments  or  ask 
questions  of  the  witnesses  by  requesting 
an  opportunity  to  do  so  and  being 
recognized  during  the  meeting  by  the 
chairs  of  the  meetings.  Oral  remarks 
offered  in  this  fashion  may  not  exceed 
three  minutes.  No  advance  approval  is 
required  to  attend  the  public  meetings, 
offer  comments,  or  present  questions. 
The  public  meeting  on  "Secu;  .ly  of 
Financial  and  Insurance  Information  in 
the  Nil"  will  be  co-chaired  by  Ms. 
Carmen  Sullivan,  Director  of 
Information  Resources  Management  of 
the  Federal  Deposit  Insurance 
Corporation,  Ms.  Marta  Angueira. 
Controller  of  the  Federal  Housing 
Administration,  and  Mr.  Stephen 
Malphrus,  Director  of  Information 
Resources  Management  at  the  Board  of 
Governors  of  the  Federal  Reserve  Board. 

The  public  meeting  on  "Security  of 
Health  and  Education  Information  in  the 
Nil"  will  be  co-chaired  by  Dr.  Helen 
Smits.  Deputy  Administrator  of  the 
Health  Caie  Financing  Administration, 
and  Ms.  Linda  Roberts,  Special  Advisor 
to  the  Secretar}'  of  Education  for 
Technology. 

More  information  about  the  Clinton 
Administration's  National  Information 
Infrastructure  initiative  can  be  obtained 
from  the  IITF  Secretariat.  Inquiries  may 
be  directed  to  Yvette  Barrett  at  (202) 
482-1835.  by  e-mail  to 
ybarrett@ntia.doc.gov,  or  by  mail  to  U.S. 
Department  of  Commerce.  IITF 
Secretariat,  NTLA,  Room  4892. 
Washington,  D.C.  20230. 

For  inquiries  over  the  Internet  to  the 
IITF  Gopher  Server,  gopher,  telnet 
(login=gopher),  or  anonymous  ftp  to 
iitf.doc.gov.  Access  is  also  available 
over  the  World-Wide-Web.  Questions 
may  be  addressed  to  nii@ntia.doc.gov. 

For  access  by  modem,  dial  (202)  501- 
1920  and  set  modem  communication 
parameters  at  no  parity,  8  data  bits,  and 
one  stop  (N,8,l).  Modem  speeds  of  up 
to  14.400  baud  are  supported. 
Sally  Katzen, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 
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77 54855.60101 

90 54855.60101 

913 55597 

917 56449 

920 56451 

931 „ 58801 

938 _ 58802 

946 59187 

31  CFR 

306 59036 

357 59036 

565 55209 

32  CFR 

701 55348 

706 59161,  59162.  59163 

33  CFR 

100 55583.  56393 

117 54518 

165 55583.  56393.  56395. 

56396 

168 54519 

Proposed  Rules: 

100 59732 

110 55598 

1 17 55599.  55601 

165 55602.  56603 

1 81 55823 

34  CFR 

75 59578 

76 59578 

690 54718 

691 54718 

36  CFR 

7 58781 

701 55811 

Proposed  Rules: 

13 58804 

37  CFR 

201 58787 

Proposed  Rules: 

1  56015 

^38  CFR 

8 60076 

8a ,. 59921 

40  CFR 

9 59650.59921 

52 54521.  54523.  55045. 

55053.  55059,  55368,  56584, 
55585.  55586.  59650.  59653 

63 59921 

70 55813.59656 

71 59921 

72 60218,60234 

82 55912.59369 

180 55589.  59164.  59165 

186 59165 

258 5878« 

271 55368,  56000.  5639 

56407.  565r' 


272. 

300..._ 

799..., 


.56114 

-.56409 
.59660 


Ch.1 _. 59188 

50 „ 58958 

52 — 54540.  54544,  54866. 

55072.  S6400.  55624.  56019. 
59189.  59734.  59739 

53 .58958 

63 54869,  60101 

70 54869.  59974.  60104 

72 60216 

80 54678 

81 55063.  55059 

82 56276 

89 55030 

91 55930 

170 59192 

180 -_54818,  54821.  54822. 

54824.  54825.  54827,  54869. 

54871, 54872.  55605,  56027. 
56452.56454 

185 56454 

186 ...._54829.  56454 

264 55778 

265 55778 

270 55778 

271 55322.  55778 

300 54830.  55606 

721 54874.  59974 

7« 54984 

763 „ 54746 


41  CFR 

51-2 

51-3 

51-4 

51-6 

51-6 

51-8.- 
51-9. 
101-6 

42  CFR 

52e 

59a _. 

401 

417 

431 

436 


-59338 
-59338 
..59338 
-59338 
-58338 
.58338 
-59338 
.54524 


59371 

-- 59167 

. 56116 

59933 

56116 

-56116.59372 


436. 

440-.„ 

441.. 

442., 

447.. 

483., 

488., 

489., 

498. 


.59372 

...56116 
.-56116 
..56116 
-.56116 
...56116 
..56116 
-56116 
..56116 


PuMc  Land  Ordars: 

7098 _ 

7099 

7100 

7101 

7102 

7103.- *" 
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39. 
43 
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64 

65 

67 


61. 
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-.59193 
..60109 
.58624 
-59624 
-59624 
-58624 


56573 


55371 

55371 

S5820 

55621 

56409 

..-56410 

-.54877 

.-58806 


58943 

56003 

55060.56690 


.58806 

.55607 


4SCFR 

233 

1180 

Proposed  Rules: 

205 

1321 

1327 


-59372 
.55692 


-60109 

.59056 

.59056 


46  CFR 

502 59168 

503 59168 


510 59168 

514 59168 

540 59168 

583 59168 

Proposed  Rules: 

28 60110 

30 58810 

171 55232 

197 „ 56456 

345 59742 

346 59742 

514.„ _ 55826 

540 54878 

552 55232 

580. —._ »——— ....56826 

581 55826 


47  CFR 

1 - 

2 

15 

20 

22....- 

24 

73 

55375, 

90 

97 


59502,  59945 

56372 

55372 

59945 

59502.  59945 

.55209.  55372,  59945 

54532.  54533.  55374. 

55593,  55594,  56410. 

56411.60077 

59945 

-.. 54831 


Proposed 

2 

68 

73 

59200, 

90 

97 


58393 

-54878 

54545.  55402,  56029. 
59394.  59744,  601 1 1 

601 1 1 

55828 


48  CFR 

Ch.  9 

1871 

9903..-. 
9905 

49  CFR 

171 

173 

178 _., 

180 

391 -.. 


56421 

- 59378 

55746 

56746 


55162 

55162 

- 55162 

-..55162 

69386 


571 54835 

821 59042,  59050 

826 -.59050 

1039 58663 


225 59744 

571 54Mi755073,"59975 

580 55404 


50  CFR 

17 54840, 

59173. 

20 55531, 

32- -55182, 

285- 

625 

630 ~Z 

638 

650 -.. 

672 

675 .— 54842, 

678 „ 

681.. 

685 

Proposed  Rules: 

13 

14 _.. „. 

17 56457, 


56330, 
60252. 
59967, 
56190, 


55066 
56822 


66333. 
60266 
60060 
55194 
56821 
55821 
55060 
.54841 
.59967 

59177 
..55066 
..56004 
.58789 


23 

32 

227 

641 

654 

672 

675 

677 


-58811 

.58811 

58982.59200. 
60119 
-55235.55617 

55074 

- 59981 

-56029.  60124 
55405 


54883 

...54883,  55078 
59983 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bttls  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  PufoHc 
Laws. 

La-st  List  No\-«nber  IS.  1994 


i 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Odar  Processine  Code 

6395 


Charge  your  order. 
It's  easy! 


i^^J 


D  YES,  pi 


ease  send  me 


To  fax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 

-D 


(Company  or  personal  name) 


(Picas*;  type  or  prim) 


(Additional  address/ailcniion  lim:) 


□  GPO  Deposit  Account        □! 
G  VISA  G  MasterCard  Account 


(Street  address) 


(C"it>.  State.  Zip  code) 


M                              1                  Ml 

1                                                                  Thank  you  for 

1                               (f'rt'ilit  PHrd  funirution  ii;ili-)                                           ,      , 

'                  '               your  order! 

(Daytime  phone  including  area  code) 


( Authorizing  signature ) 


(Rev  9'94) 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  thp  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtion  of 

Presidential 
Documents 


# 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

«  Charge  your  order. 

It's  easy! 


Od«f  Processing  Code' 

*5420 


To  fax  your  orders  (202)  512-2233 

I I    YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 

Q  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy  check  box  t>etow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

1                       (expiration) 

-D 


(Street  address) 


(City.  Stale,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  '<>*• 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when,  you  wiU  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  Uncoi  your  label  as  shown  in  Ms  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  dare. 


A  renewal  notice  will  be 
sent  approximarely  90  days 
before  dm  date. 


;AFR     SMITH212J  DFX95  R  1 

I  JOHN  SMITH 

:212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


••••••••••••••••••••••■«••••••••«••••••••••••/    ••••••••••! 


AFRDO  SMITH212J 


DEC95  R  I 


JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  he  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Wadiington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  fonn  provided  below. 


*5468 


Superintendent  of  Documents  Sut>sciiption  Order  Fomn     Chary  your  order.    ^HKl  P^JS"^ 

To  fax  your  orders  (202)  512-2233 


LjYcSi  please  enter  my  sutjscriptions  as  foBows: 

—  subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  nrjy  order  is  $_ 


..  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  paraonat  nama 


(Ptaasa  type  or  print) 


AddHior>al  addiesa/atterHior^  Una 


For  privacy,  check  t>ox  t>eiow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

□  Check  payable  to  SuperintefKtent  of  Documents 

□  GPO  Deposit  Account    |    |    |    M    |~n-n 

□  VISA     Q  MasterCard 


rr 


(expiration  date) 


Street  address 


I  I  I  I  I  I   I  I   I   I   I   I  I   I   I   I   I  ITT1 


City.  State,  Zip  coda 


Thank  you  for  your  order! 


Daytime  phone  including  area  coda 


10/94 


[      Purchase  order  nuniber  (optionei) 


Authorizing  signature 

MaR  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954.  Pittsburgh.  PA  1 5250-7954  *■ 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regijlations  to  amendatory 
actions  putMished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  linairg  aid  is  include  j  in  edcn  pubi  caj.cy  ntvc/i  ;is/s 
feaetai  Wegisfef  page  nwnbers  w't*'  ihe  aaK  of  pubiicancj' 
m  the-  Federal  Rcgis/e' 


>der  Processing  Coda: 

*5421 


_J    YES,  enter  the  following  indicated  subscriptions  for  one  yea'r: 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


LSA  4  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 
regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


[Company  or  personal  name) 


(Please  type  or  print) 


[Additional  address/attention  line) 


For  privacj,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Qieck  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


«                  IE 

1                 (expiration) 

-D 


[Street  address) 


[City,  State,  Zip  code) 


^Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


1(V94 


[Purchase  order  no.) 


Mai!  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  ttie  Federal  Register— 
Code  of  Federal  Regulations  Sjralf 


This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  pmxssing  coif 

*6173 

I I   I  £S.  please  send  me  the  followirig: 


Charge  your  order. 
iraEasyl 
To  fax  your  orders  (202)-512-2250 


raf 


copies  of  Th*  FMtarai  Rcgistar-Whal  It  la  and  Hon*  lb  Uaa  H,  a  SfXXi  par  copy.  Stock  No  069-30C-00044-4 


The  toud  cost  of  my  order  is  $ huenuuional  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Gieck  Payable  to  the  Superinteodent  of  EXxnunents 

LJ  GPO  Deposit  Account         _ 
I I  VISA  or  MasterCard  Account 


(Company  or  Benonai  Name) 


(Please  type  or  print) 


!-n 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  Na) 

YES    NO 

May  «c  make  your  name/addrcaB  availaMc  lo  other  mailers?  I I    I | 


Q 


IT 


nn 


(Credit  card  expiration  dale) 


Thank  you  far 
your  order! 


(Authorizing  Signature) 


tRe*   l-».') 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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BrieBngs  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  N'ew  York,  NY  and 
Washington,  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 
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SUBSCRIPTIONS  AND  COPIES 


in 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  miblished  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended:  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Wasnineton,  DC 
20402. 

The  Federal  Register  provides  a  unifonn  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  docvmients  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Bling  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  esUblished  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Feder^  Register  shall  be 
judicially  noticed. 

The  Federal  Registn-  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  onhne  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59.  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fiee  for  a  single 
Workstation  is  $375.  Six-month  subscriptions  are  available  lor  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AG44 

Prevailing  Rate  Systems;  Abolishment 
of  Cook,  IL,  Nonappropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  nile  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  abolish  the  Cook,  IL, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  wage  area  and  add  Cook 
County,  IL,  as  an  area  of  application  to 
the  Lake,  IL,  NAF  wage  area  for  pay- 
setting  purposes.  No  employee's  wage 
rate  will  be  reduced  as  a  result  of  this 
change. 

DATES:  This  interim  rule  becomes 
effective  on  November  23, 1994. 
Comments  must  be  received  by 
December  23, 1994.  Employees  paid 
rates  from  the  Cook,  IL,  NAF  wage 
schedule  will  continue  to  be  paid  from 
that  schedule  imtil  their  conversion  to 
the  Lake,  IL,  NAF  wage  schedule 
effective  on  December  5, 1994. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  Room  6H31,  1900  E  Street 
NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  recommended  to 
the  Office  of  Persoiuiel  Management     ~ 
that  the  Cook,  IL,  NAF  wage  area  be 
abolished  and  that  Cook  County  be 
assigned  to  another  wage  area.  With  the 
scheduled  1995  closing  of  the  host 


installation,  Naval  Air  Station. 
Glenview,  IL,  there  will  no  longer  be  a 
local  activity  with  the  capability  to  do 
the  survey.  There  will,  however,  still  be 
about  44  NAF  employees  in  Cook 
County. 

The  provisions  of  5  CFR  532.219  hst 
the  following  criteria  for  consideration 
when  two  or  more  counties  are  to  be 
combined  to  constitute  a  single  wage 
area: 

(1)  Proximity  of  largest  activity  in 
each  county; 

(2)  Transportation  faciHties  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 
(i)  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  estabUshments. 

These  criteria  are  discussed  in  turn 
below. 

Lake  County,  IL,  is  much  closer  to 
Cook  County  than  any  other  NAF  wage 
area.  Distances  from  Naval  Air  Station, 
Glenview,  IL,  to  the  host  activities  of  the 
surrounding  wage  areas  are  as  follows: 
Great  Lakes  Naval  Training  Center,  Lake 
County.  35  km  (22  miles);  Rock  Island 
Arsenal,  Rock  Island  County,  285  km 
(177  miles);  Fort  Benjamin  Harrison, 
Marion  County,  DM,  325  km  (202  miles); 
and  Scott  Air  Force  Base,  St.  Clair 
County,  509  km  (316  miles). 

Transportation  facilities  and 
commuting  patterns  show  Cook  County 
to  be  much  more  closely  associated  with 
Lake  County  than  the  other  NAF  wage 
areas.  Transportation  facilities  consist  of 
interstate  highways  providing  access 
from  Glenview  to  each  of  the 
surrounding  wage  areas.  An  analysis  of 
1990  commuting  patterns  data  indicates 
that  2,356,264  workers  live  in  Cook 
County.  Of  these,  2.148,226  (91  percent) 
also  work  in  Cook  County.  Of  the 
counties  under  consideration,  more 
Cook  residents  (39.585)  commute  to 
work  in  Lake  County  than  any  of  the 
others.  Only  211  Cook  County  residents 
commute  to  Marion  County.  IN.  and 
none  commute  to  Rock  Island  or  St. 
Qair  Counties. 

The  overall  populations  of  Marion 
County  (797,159)  and  Lake  County 
(516.418)  are  much  smaller  than  Cook 
County  (5,105,067)  but  are  more  similar 
to  Cook  County  than  either  Rock  Island 
County  (148,723)^r  St.  Clair  rx)unty 
(262,852). 

In  terms  of  private  industry 
employment  in  major  industry 


categories  and  kinds  and  sizes  of  private 
industry  establishments.  Cook  County 
more  closely  resembles  Marion  County, 
followed  by  Lake  County,  and  least 
resembles  Rock  Island  and  St.  Clair 
Counties. 

In  summary,  proximity,  transportation 
facilities,  and  commuting  patterns 
strongly  favor  assigning  Cook  County  to 
the  Lake,  IL,  NAF  wage  area.  In  terms 
of  population,  employment,  and 
industry,  none  of  the  candidate  areas  is 
very  similar  to  Cook  County.  However. 
Marion  County,  with  the  largest 
population  and  employment  of  the  areas 
reviewed,  is  the  most  similar,  and  Lake 
County  is  the  next  most  similar.  On 
balance,  evaluation  under  the  criteria 
favor  the  definition  of  Cook  County  to 
the  Lake,  IL,  NAF  wage  area. 

The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this 
recommendation  and  by  consensus 
recommended  approval. 

Employees  paid  rates  from  the  Cook. 
IL,  NAF  wage  schedule  will  be 
converted  to  the  Lake,  IL,  NAF  wage 
schedule  on  December  5.  1994,  the  date 
the  current  Cook,  IL,  NAF  wage 
schedule  would  have  been  superseded 
were  the  Cook  wage  area  not  abolished. 

Pursuant  to  5  U.S.C.  553(  j)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code, 
1  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  davs. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  because  preparations  for 
the  October  1994  Cook  survey  must 
otherwise  begin  immediately. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 
U.S.  Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly.  OPM  is  amending  5  CFR 
part  532  as  follows: 


60294      Federal  Register / Vol.  59.  No.  225 /Wednesday.  No>^ember  23.  1994 /Rules  and  Regulations 


PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  j>art  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346:  §  532.707 
also  issued  under  5  U.S.C.  352. 

App«n(»x  D  to  Sutjpart  B  of  Part  532 
[Amended] 

2.  In  Appendix  B  to  the  subpart  B,  the 
listing  for  the  State  of  Illinois  is 
amended  by  removing  the  entry  for 
Cook. 

3.  Appendix  D  to  subpart  B  is 
amended  by  removing  the  wage  area  list 
for  Cook.  Illinois,  and  by  revising  the 
list  for  Lake,  Illinois,  to  read  as  follows: 

.^ppeadix  D  to  Subpart  B  of  Part  532— 

Nonappropriated  Fund  Wage  and  Survey 
Areas 


Illinois 
Lake 

Survey  arva 

Illinois: 
Uke 

Area  of  application.  Survey  area  plus: 

Illinois: 

Cook' 
Wisconsin: 

Dane 

Milwaukee 

•  Effective  date  Decenil»j-  5,  1994. 
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BtLLIMO  CODE  n2S-01-M 

5  CFR  Part  890 

RIN  32(»-AF74 

Federal  Employees  Health  Benefits 
Program;  Miscellaneous  Changes 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  which  implement  a  number 
of  miscellaneous  changes  to  the  Federal 
Employees  Healtk Benefits  (FEHB) 
Program.  The  changes  will  improve  the 
administration  of  the  FEHB  Program 
and  result  in  better  service  to  enroUees. 
EFFECTIVE  DATE:  December  23.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  ladicicco.  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  On  May 
10.  1994,  OPM  issued  proposed 
regulations  in  the  Federal  Register  (59 
FR  24062)  to  clarify  the  last  day  of  Open 
.Season:  give  Federal  retirement  systems 


staffs  the  discretion  to  allow  annuitants 
to  make  FEHB  coverage  changes  by 
other  methods,  such  as  telephone 
requests:  allow  legally  separated 
employees  and  annuitants  covered  as 
family  members  under  their  spouses' 
FEHB  enrolhnent  to  enroll  in  FEHB  for 
self  only  or  self  and  family  coverage; 
extend  to  employees  whose  FEHB 
enrollment  terminated  when  they 
entered  on  duty  in  a  uniformed  service 
and  who  retire  on  an  immediate  anniuty 
from  their  Federal  civiUan  position 
while  on  such  duty  the  option  of 
reinstating  FEHB  coverage  upon 
retirement;  permit  annuitants,  whose 
entire  annuity  or  compensation  has 
been  waived  or  suspended,  to  pay  FEHB 
premiums  directly  to  their  retirement 
system  or  the  Office  of  Workers' 
Compensation  Programs  for  any  period 
of  wavier  or  suspension  which  is  three 
months  or  more;  require  agencies  to 
counsel  employees  entering  leave 
without  pay  (LWOP)  status,  or  whose 
pay  is  insufficient  to  cover  their  FEHB 
premium  pajTnents,  of  the  options  of 
continuing  or  terminating  their  FEHB 
coverage,  and  if  continuing,  of  paying 
premiums  directly  on  a  current  basis  or 
incurring  a  debt  to  be  withheld  from 
future  salary. 

These  final  regulations  cover  all  of  the 
riianges  in  the  proposed  regulations 
except  the  requirement  that  agencies 
counsel  employees  entering  LWOP  or 
whose  pay  is  insufficient  to  cover  their 
FEHB  premium  payments.  We  will  issue 
separate  interim  regulations  on  that 
change. 

We  received  comments  from  two 
FEHB  plans,  two  Federal  agencies,  and 
one  retiree  organization.  One 
commenter  agreed  that  the  proposed 
changes  will  result  in  better  service  to 
enroUees  and  considered  the  change  to 
allow  axuiuitants  to  make  FEHB 
coverage  changes  by  telephone 
especially  significant.  The  commenter 
recommended  that  retirement  systems 
establish  a  dedicated  telephone  number, 
or  a  system  that  will  record  FEHB 
coverage  change  requests.  OPM  is  doing 
this  and  more.  OPM's  Office  of 
Retirement  Programs  (ORP)  administers 
the  Civil  Service  Retirement  System  and 
the  Federal  Employees  Retirement 
System.  ORPs  Retirement  Information 
Office  (RIO)  phone  system  at  (202)  606- 
0500  will  have  a  voice  mail  box 
dedicated  to  recording  FEHB  coverage 
change  requests.  RIO  staff  will  either 
make  the  coverage  change  requested  or 
call  the  aimuitant  to  obtain  addi>ional 
information  required  before  making  the 
change.  In  addition.  OR^  will  not  limit 
annuitants  to  calling  RIO  to  request  a 
coverage  change.  At  first,  both  RIO  and 
ORPs  Insurance  Services  Branch  will  be 


authorized  to  take  the  calls  and  make 
the  changes.  Eventually,  all  staff  in  ORP 
will  accept  requests  and  process 
coverage  changes. 

The  commenter  also  recommended 
that  other  retirement  systems  allow  their 
annuitants  to  make  FEHB  coverage 
changes  by  telephone  and  follow  the 
OPM  "model"  in  order  to  minimize  the 
confusion  that  would  occur  if  other 
retirement  systems  used  a  different 
model.  Our  intention  is  to  give 
retirement  systems  the  discretion  to 
accept  alternatives  to  a  properly 
completed  health  benefits  registration 
form  (SF  2809).  but  not  require  the 
retirement  systems  to  do  so.  Our 
reasoning  is  that  it  is  the  responsibility 
of  each  retirement  system  to  determine 
how  to  best  serve  their  annuitants.  OPM 
has  determined  that  our  annuitants  arc 
best  served  by  allowing  them  to  make 
FEHB  coverage  by  telephone.  Other 
retirement  systems  may  decide,  based 
on  their  current  capabilities  or  other 
factors,  not  to  allow  telephone  requests. 
Of  course,  we  are  more  than  willing  to 
share  our  knowledge  and  procedures 
with  other  retirement  systems  who  want 
to  follow  our  "model." 

Three  commenters  expressed  concern 
that  allowing  telephone  requests 
increases  the  possibility  of  unauthorized 
coverage  changes  by  someone  other  than 
the  annuitant,  and  will  result  in 
misunderstandings  between  the 
annuitant  and  OPM.  Two  commenters 
suggested  that  the  retirement  system 
send  a  notice  of  the  coverage  change  to 
the  annuitant.  OPM  agrees  with  this 
suggestion  and  is  revising  the 
regulations  to  require  the  retirement 
system  to  promptly  give  annuitants 
written  notification  of  the  change  in 
coverage.  ORP  already  follows  this 
requirement  by  automatically  generating 
notices  of  FEHB  changes  to  provide 
annuitants  with  an  early  opportunity  to 
reverse  erroneous  or  unauthorized 
changes. 

One  commenter  suggested  as  an 
alternative  to  telephone  requests  we 
allow  annuitants  to  submit  a  written 
request  to  OPM  at  a  post  office  box 
number  specifically  designated  for 
health  benefits  requests  or  to  fax  their 
requests.  OPM  already  has  a  post  office 
box  number  specifically  designated  for 
health  benefits  requests.  In  contrast  to  a 
telephone  call,  a  post  office  box  does 
nqt  eliminate  the  time  is  takes  for  the 
request  to  be  delivered  to  OPM.  The 
faxing  of  requests  does  save  time,  but 
most  aimuitants  do  not  have 
convenient,  inexpensive  access  to  a  fax 
machine.  However,  under  tliese 
regulations  retirement  systems  have  the 
authority  to  accept  faxed  requests  for 
t:nverage  changes  and  OPM  will  do  so. 
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One  commenter  was  concerned  that 
telephone  requests  would  not  be 
processed  by  retirement  system  staff 
because  of  the  lack  of  a  written 
document.  The  commenter  suggested 
allowing  changes  by  letter  because  it 
would  provide  WTitten  documentation 
of  the  request.  We  agree  that  a 
retirement  system  must  be  confident 
that  telephone  requests  will  be 
processed  and  be  processed  accurately 
before  the  retirement  system  accepts 
telephone  requests.  We  are  confident 
that  ORP  will  accurately  process 
telephone  requests  for  three  reasons. 
First,  ORP  staff  already  have  a  great  deal 
of  experience  handling  telephone 
requests  for  other  changes,  such  as 
changes  of  address.  Second,  ORP  staff 
already  have  developed  procedures  to 
follow  when  they  handle  telephone 
requests  for  FEHB  coverage  changes. 
Third,  in  the  rare  case  the  telephone 
request  is  incorrectly  processed  or  not 
processed  at  all,  the  annuitant  will  soon 
become  aware  of  the  error  through  the 
retirement  system's  notice  of  the 
^overage  change,  or  the  lack  of  notice 
and  the  health  benefits  enrollment  data 
included  in  their  next  monthly  annuity 
payment  statement. 

Two  commenters  stated  that  it  is 
extremely  important  for  the  retirement 
system  to  obtain  all  the  pertinent 
information  from  the  annuitant  and 
accurately  communicate  the  information 
to  the  FEHB  plans.  One  of  the 
commenters  stressed  that  accurate 
communication  of  dependent 
information  is  especially  important.  The 
other  commenter  recommended  that  the 
retirement  system  staff  person  complete 
a  SF  2809  while  taking  the  request.  We 
agree  that  when  taking  a  telephone 
request  the  retirement  system  staff 
needs  to  collect  and  communicate  to  the 
FEHB  plans  the  same  information  they 
provide  for  all  other  coverage  changes. 
Therefore,  we  are  revising  the  proposed 
regulations  by  specifying  that 
alternative  methods  of  making  FEHB 
coverage  changes,  such  as  telephone 
requests,  must  transmit  to  the  health 
benefit  plans  the  information  they 
require  before  accepting  an  enrollment. 
Because  OPM  uses  a  more  advanced 
method  to  transmit  information  to  the 
plans,  there  is  no  need  for  OPM  staff  to 
prepare  a  SF  2809  when  taking  a 
telephone  request.  However,  for 
retirement  systems  who  use  the  SF  2809 
to  transmit  information  to  the  plans, 
filUng  out  the  SF  2809  when  taking  the 
telephone  request  is  a  practice  that 
should  be  strongly  considered. 

One  commenter  stated  that  allowing 
OPM  retirement  system  staff  to  make 
coverage  changes  based  on  telephone 
requests  may  cause  problems  in  tracking 


coverage  changes.  We  are  confident 
tracking  problems  will  not  occur 
because  ORP  has  had  for  many  years  an 
on-line  tracking  system  to  record  all 
coverage  changes.  The  tracking  system 
creates  an  FEHB  change  history  file  for 
each  annuitant. 

One  commenter  responded  to  our 
statement  in  the  supplementary 
information  section  of  the  proposed 
regulations  that  most  employees  work 
near  the  office  responsible  for  their 
FEHB  actions  by  noting  a  significant 
percentage  of  their  agency's  employees 
work  at  remote  sites.  The  commenter 
believes  that  there  are  other  agencies 
with  similar  workforces  and  requested 
OPM  to  make  this  logistical  situation  an 
important  consideration  in  its  futiu* 
pobcy  and  program  planning.  OPM  has 
always  been  aware  that  certain  agencies, 
because  of  their  mission,  have  a 
significant  percentage  of  employees  at 
remote  locations.  We  are  also  keenly 
aware  of  the  need  to  increase  the 
efficiency  of  Federal  persoimel 
operations  through  automation. 
Consequently,  we  are  considering  a 
regulatory  change  that  would  allow 
agencies  to  automate  their  FEHB 
enrollment  processing  and  invite  all 
interested  agencies  to  contact  us. 

One  commenter  concurred  with  the 
change  allowing  a  legally  separated 
employee  or  annuitant  covered  as  a 
family  member  under  his  or  her 
spouses'  FEHB  enrollment  to  eiuoll  in 
FEHB  for  self  only  or  self  and  family 
coverage.  The  commenter  also  asked 
whether  this  change  means  an  employee 
with  a  self  and  family  enrollment  can 
drop  the  coverage  of  their  separated 
spouse,  if  the  spouse  is  ineligible  to 
enroll  or  decides  not  to  enroll  for  FEHB 
coverage.  An  employee  may  switch  to 
self  only  coverage  at  any  time  and  in 
that  way  drop  the  coverage  of  their 
separated  spouse.  However,  unless  a 
separated  spouse  has  his  or  her  owti 
enrollment,  he  or  she  remains  covered 
under  the  employee's  self  and  family 
enrollment. 

We  received  three  comments 
discussing  the  fact  that  while  the 
regulations  would  allow  the  dual 
eru-ollment  of  legally  separated 
employees  or  annuitants,  they  did  not 
allow  a  person  to  be  covered  and  receive 
benefits  under  more  than  one 
enrollment.  The  regulations  require 
each  enrollee  to  notify  the  insiuance 
carrier  of  the  names  of  family  members 
covered  imder  his  or  her  enrollment  that 
are  not  covered  under  the  other 
enrollment. 

One  commenter  wanted  to  know  the 
employing  office's  responsibility  for 
ensuring  that  the  employee  notifies  the 
insurance  carrier  of  covered  familv 


members.  An  employing  office,  when  it 
becomes  aware  or  strongly  suspects  that 
both  members  of  a  legally  separated 
couple  are  enrolled  or  enrolling  in  the 
FEHB  Program  and  at  least  one  has  a 
self  and  family  enrollment,  is 
responsible  for  informing  the  employee 
that  he  or  she  must  notify  the  insurance 
carrier  of  the  family  members  covered 
under  the  enrollment  that  are  not 
covered  under  the  other  enrollment. 

One  commenter  strongly 
recommended  that  employing  offices 
should  include  the  carrier  code  and  the 
family  members  covered  under  the 
enrollments  of  both  legally  separated 
spouses  in  the  remarks  section  of  the  SF 
2809.  The  commenter  believes  this  will 
assist  the  FEHB  carriers  to  contact  other 
carriers  when  necessary.  We  think  this 
is  a  good  idea  and  recommend  offices 
that  send  the  SF  2809  to  carriers  follow 
this  practice  whenever  possible  and 
offices  that  do  not  send  the  SF  2809  find 
another  method  to  send  carriers  this 
information. 

One  commenter  was  concerned  about 
the  employing  office's  responsibility  in 
cases  where  a  person  is  covered  and 
receives  benefits  under  more  than  one 
enrollment  because  the  employee  did 
not  notify  the  carrier.  Carriers  will 
contact  employing  offices  directly  to 
resolve  any  dual  coverage  cases  they 
discover.  Employing  offices  are 
responsible  for  assisting  carriers  in 
resolving  these  cases.  Employing  offices 
are  also  responsible  for  informing 
carriers  when  they  become  aware  a 
person  is  being  covered  and  receiving 
benefits  under  more  than  one 
enrollment. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities,  Health  insurance. 
Health  Professions,  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement. 

U.S.  Office  of  Personnel  Management. 

lames  B.  King. 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  890  as  follows: 
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PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1 .  The  authority  citation  for  part  890 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  8913;  §  890.803  also 
issued  under  50  U.S.C.  403p.  22  U.S.C.  4069c 
and  4069C-1:  subpart  L  also  issued  under 
sec.  599Cof  Pub.  L.  101-513. 104  Stat.  2064. 
as  amended. 

2.  In  §  890.101.  the  definition  of 
Register  is  revised  to  read  as  follows: 

§  890.101    Definitions;  time  computations. 

•        •        *        •        • 

Re^ster  means  to  file  with  the 
employing  office  a  properly  completed 
health  benefits  registration  form,  either 
electing  to  be  enrolled  in  a  health 
benefits  plan  or  electing  not  to  be 
enrolled.  Retirement  systems  may 
accept  alternative  methods,  such  as 
telephone  requests,  in  substitution  of  a 
properly  completed  health  benefits 
registration  form.  Alternative  methods 
must  transmit  to  the  health  benefits 
plans  the  information  they  require 
before  accepting  an  enrollment.  In 
addition,  for  enrollments  and 
cancellations  to  be  valid,  the  signature 
of  the  requesting  individual  must  be  on 
the  request,  or  on  a  form  from  the 
retirement  system  to  the  requesting 
individual  giving  notice  of  the 
enrollment  or  cancellation.  For  changes 
of  enrollmHut,  the  signature  of  the 
requesting  individual  is  not  required  but 
the  retirement  system  must  promptly 
give  to  the  requesting  individual  written 
notice  of  the  change  of  enrollment. 
Register  to  enroll  means  to  register  an 
election  to  be  enrolled.  Enrolled  means 
a  valid  registration  form  has  been 
accepted  by  the  employing  office,  or  an 
alternative  method  has  been  accepted  by 
the  retirement  system,  and  the 
enrollment  in  a  health  benefits  plan 
approved  by  OPM  under  this  part  has 
not  been  terminated  or  cancelled. 


f  890.301    (Amended] 

3.  In  §890.301.  paragraph  (c)  is 
amended  by  removing  "§  890.304(a)(4)" 
and  adding  in  its  place 

"§  890.304(a)(5)";  paragraph  (d)(1)  is 
amended  by  removing  "through  the 
Friday  of  the  first  full  work-week  in 
December"  and  adding  in  its  place 
"through  the  Monday  of  the  second  full 
workweek  in  December". 

4.  In  §  890.302.  paragraph  (a)(2)  is 
revised,  and  paragraph  (a)(3)(i)  |s 
amended  by  adding  the  words  "or 
legally  separated"  after  the  word 
"divorced",  to  read  as  follows. 


§890.302 
(a)'   • 


Coverage  of  family  members. 


(2)  Dual  enrollment — spouse,  (i)  To 
protect  the  interests  of  the  children,  an 
employee  or  annuitant  may  enroll  in  his 
or  her  own  right  in  a  self  and  family 
enrollment  even  though  his  or  her 
spouse  also  has  a  self  and  family 
enrollment.  Generally,  such  dual 
enrollments  are  permitted  only  where 
two  employees  or  annuitants  are 
married,  each  with  children  from  prior 
marriages  who  do  not  live  with  them,  or 
are  legally  separated,  with  each  spouse 
retaining  custody  of  his  or  her  own 
children  by  a  prior  marriage.  To  ensure 
that  no  person  receives  benefits  under 
more  thjm  one  enrollment,  each  enrollee 
must  tell  the  insurance  carrier  which 
family  members  are  covered  under  his 
or  her  enrollment.  These  individuals  are 
not  covered  under  the  other  enrollment. 

^    (ii)  To  protect  the  interests  of  legally 
separated  Federal  employees, 
annuitants  and  their  children,  a  legally 
separated  employee  or  annuitant  may 
enroll  in  his  or  her  own  right  in  a  self 
only  or  self  and  family  enrollment  even 
though  his  or  her  spouse  also  has  a  self 
and  family  enrollment.  To  ensure  that 
no  person  receives  benefits  under  more 
than  one  enrollment,  each  enrollee  must 
tell  the  insiu-ance  carrier  which  family 
members  are  covered  under  his  or  her 
enrollment  These  individuals  are  not 
covered  under  the  other  enrollment. 


.5.  In  §  890.305.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  890.305    Reinstatanwnt  of  enroitmant 
after  military  service. 

*        •        •        •        • 

(b)  An  employee  whose  employing 
office  terminates  his  or  her  enrollment 
because  his  or  her  order  to  enter  on  duty 
in  a  uniformed  service  is  for  a  period 
longer  than  30  days,  and  who  retires  on 
an  immediate  annuity  &om  his  or  her 
Federal  civilian  position  while  on  such 
duty,  may  reinstate  his  or  her 
enrollment  by  asking  to  do  so  within  60 
days  after  retirement.  In  the  absence  of 
such  a  request,  the  retirement  system 
automatically  reinstates  the  enrollment 
on  the  day  the  person  separates  from  the 
imiformed  service.  For  the  retirement 
system  to  reinstate  the  enrollment,  the 
individual  must  have  been  covered 
under  this  part  since  his  or  her  first 
opportunity  or  for  the  5  years  of  civilian 
service  (excluding  the  period  of 
uniformed  service)  immediately 
preceding  the  civilian  retirement, 
whichever  is  shorter. 

6.  Section  890.307  is  revised  to  read 
as  follows: 


§  890.307    Waiver  or  suspension  of  annuity 
or  compensation. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (f)  of  this  section,  when  annuity 
or  compensation  is  entirely  waived  or 
suspended,  the  annuitant's  enrollment 
continues  for  not  more  than  3  months 
(not  more  Ihan  12  weeks  for  annuitants 
whose  compensation  under  subchapter  I 
of  chapter  81  of  title  5,  United  States 
Code,  is  paid  each  4  weeks).  If  the 
waiver  or  suspension  continues  beyond 
this  period,  the  employing  office  will 
notify  the  annuitant  in  writing  that  the 
emplojing  office  will  terminate  the 
enrollment  effective  at  the  end  of  the 
period,  subject  to  the  temporary 
extension  of  coverage  for  conversion, 
imless  the  aimuitant  elects  to  make 
payment  of  the  premium  directly  to  the 
employing  office  during  the  period  of 
waiver.  If  the  annuitant  elects  to  have 
the  enrollment  terminated,  the 
employing  office  automatically 
reinstates  the  enrollment  on  a 
prospective  basis  when  the  annuitant 
again  receives  payment  of  aiuiuity  or 
compensation.  The  employing  office 
v.ill  make  the  withholding  for  the  "* 
period  of  waiver  or  suspension  during 
which  enrollment  was  continued  (i.e..  3 
months  or  less). 

(b)  If  the  annuitant  elects  to  pay 
premiums  directly,  he  or  she  must  send 
to  the  employing  office  his  or  her  share 
of  the  subscription  charge  for  the 
enrollment  for  every  pay  period  during 
which  the  enrollment  continues, 
exclusive  of  the  31-day  temporary 
extension  of  coverage  for  conversion 
provided  in  §890.401.  The  annuitant 
must  pay  after  each  pay  period  he  or  she 
is  covered  in  accordance  with  a 
schedule  established  by  the  employing 
office.  If  the  emploving  office  does  not 
receive  payment  by  the  date  due,  the 
employing  office  will  notify  the 
annuitant  by  certified  mail  return 
receipt  requested  that  coverage  will 
continue  only  if  payment  is  made 
within  15  days  after  receipt  of  the 
notice.  The  employing  office  will 
terminate  the  enrollment  of  an 
annuitant  who  fails  to  pay  within  the 
specified  time  frame.  The  employing 
office  will  automatically  reinstate  the 
enrollment  on  a  prospective  basis  when 
payment  of  annuity  or  compensation 
resumes. 

(c)  If  the  annuitant  is  prevented  by 
circumstances  beyond  his  or  her  control 
from  paying  uithin  15  days  after  receipt 
of  the  notice,  he  or  she  may  request 
reinstatement  of  coverage  by  writing  to 
the  employing  office.  The  annuitant 
must  file  the  request  within  30  calendar 
days  from  the  date  of  termination,  and 
must  include  supporting 
documentation,  liie  employing  office 


will  determine  if  the  annuitant  is 
eligible  for  reinstatement  of  coverage; 
and.  when  the  determination  is 
affirmative,  reinstate  the  coverage  of  the 
annuitant  retroactive  to  the  date  of 
termination.  If  the  determination  is 
negative,  the  armuitant  may  request  a 
review  of  the  decision  as  provided  in 
*i  890.104. 

(d)  Termination  of  enrollment  for 
failure  to  pay  premiums  within  the  time 
frame  established  in  accordance  with 
paragraph  (b)  of  this  section  is 
retroactive  to  the  end  of  the  last  pay 
period  for  which  the  employing  office 
timely  received  payment. 

(e)  The  employing  office  will  submit 
all  direct  premium  payments  along  with 
its  regular  healtli  benefits  premiums  to 
OPM  in  accordance  with  procedures 
established  by  OPM. 

(f)  If  suspension  of  annuity  or 
compensation  is  because  of 
reemployment,  the  reemploying  office 
must  make  the  withholding  currently 
and  enrollment  continues  during 
rneraployment. 

§89a701    [Amended] 

7.  Section  890.701  is  amended  by 
removing  the  last  sentence  of  the 
definition  of  Medically  undersenvd 
area. 

§890.808    [Amended] 

8.  In  §  890.808,  paragraph  (a)  is 
amended  by  removing  "§  890.805(d)" 
and  adding  in  its  place  "§  890.805(b)" 
and  by  removing  "§  890.805(e)"  and 
adding  in  its  place  "§  890.805(c)". 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Chapter  VN  and  Part  703 
RIN  0560-^059 

Wetlands  Reserve  Program 

AGENCy:  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  Title  XII.  section  1237  of  the 
Food  Security  Act  of  1985  (1985  Act),  as 
amended,  was  amended  by  the  Omnibus 
Budget  ReconciUation  Act  of  1993  to 
specify  the  number  of  acres  the 
Secretary  of  Agriculture  shall  enroll  in 
the  Wetlands  Reserx-e  Program  (WRP). 
This  final  rule:  adopts,  with  changes, 
the  interim  rule  published  in  the 
Federal  Register  on  January  27, 1994: 
makes  other  minor  modifications  for 
clarity  and  ease  of  administration,  and; 
revises  the  policy  regarding  the 


eligibility  of  certain  land  for  enrollment 
in  the  WRP.  In  addition,  this  rule 
amends  7  CFR  Chapter  VII  to  reflect  the 
abolishment  of  ASCS  and  the 
establishment  of  the  Farm  Service 
Agency  in  the  recent  Department  of 
Agriculture  reorganization. 
EFFECTIVE  DATE:  November  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  McMullen,  Farm  Service 
Agency,  P.O.  Box  2415,  room  4714-S, 
Washington,  DC  20013-2415;  telephone 
202-720-6221. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12866.  It  has  been  determined 
significant  because  of  the  need  for 
interagency  coordination. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  FSA  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  any  significant 
adverse  impact  on  the  quality  of  the 
human  environment.  Therefore,  neither 
an  environmental  impact  statement  nor 
environmental  assessment  is  needed. 
Copies  of  a  final  environmental 
evaluation  are  available  upon  request. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
because  it  involves  direct  payments  to 
individuals  and  not  to  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Federal  Domestic  Assistance  Program 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are:  Wedands  Reserve  Program — 10.072. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  final  rule  at  7  CFR 
part  703  have  been  approved  through 
January  31. 1997.  by  OMB  under 
provisions  of  44  U.S.C  33.  The  public 
reporting  burden  for  the  information 
collections  that  would  be  required  for 
compliance  with  these  regulations  is 


estimated  to  average  39  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Executive  Order  1277b 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  are  not 
retroactive  and  preempt  State  and  local 
laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
final  rule.  Before  an  action  may  be 
brought  in  a  Federal  court  of  competent 
jurisdiction,  the  administrative  appeal 
rights  afforded  program  participants  at  7 
CFR  part  780  must  be  ejdiausted. 

Discussion  of  Program 

The  current  regulations  in  7  CFR  part 
703,  published  as  an  interim  rule  on 
January  27.  1994  (59  FR  3772), 
implemented  the  1994  WRP.  which  is 
authorized  by  Title  XII  of  the  1985  Act. 
Under  the  WRP,  FSA  will  purchase 
easements,  in  liunp-siun  payments,  from 
persons  owning  cropland  who 
voluntarily  agree  to  restore  and  protect 
farmed  wetlands,  prior  converted 
croplands,  substantially  altered  lands, 
and  eligible  adjacent  land.  Fund  and 
acreage  allocations  will  be  provided  to 
States  based  on  landowner  interest  and 
other  factors  as  determined  by  the 
Deputy  Administrator,  State  and  County 
Operations,  FSA,  in  consultation  with 
the  Natiual  Resource  Conservation 
Service  and  the  Fish  and  Wildlife 
Service.  Land  eligible  for  enrollment  in 
the  WRP  includes  farmed  wetlands, 
prior  converted  croplands,  but  not  land 
converted  after  December  23,  1985.  or 
substantially  altered  lands,  together 
with  adjacent  lands  on  which  the 
wetlands  are  functionally  dependent  so 
long  as  the  likelihood  of  successful 
restoration  of  such  land  and  the  wetland 
values  merit  inclusion  in  the  program 
taking  into  account  the  cost  of  restoring 
the  wetlands  and  the  cost  of  acquiring 
an  easement.  FSA  is  also  permitted  to 
include  in  the  program: 

(1)  Farmed  wetlands,  prior  converted 
croplands,  substantially  altered  Lands, 
and  lands  which  are  enrolled  in  the 
Conservation  Reserve  Program  (CRP).  as 
authorized  by  Title  XII  of  the  1985  Act. 
with  the  highest  wetland  functions  and 
values  and  that  are  likely  tc  return  to 
production  at  the  end  of  the  CRP 
contract; 

(2)  Other  wetlands  that  would  not 
otherwise  be  eligible  if  it  is  determined 
that  inclusion  in  the  program  would  add 
to  the  value  of  the  easement:  and 
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(3)  Riparian  areas  that  link  wetlands 
which  are  protected  by  easements  or  by 
some  other  device  or  circumstance  that 
achieves  the  same  purpose  as  an 
easement. 

Landowners  are  not  eligible  to  receive 
funding  under  both  the  Emergency 
Conser\'ation  Program  (ECP)  and  the 
WRP  with  respect  to  the  same  acreage. 
ECP  payments  received  with  respect  to 
acreage  offered  for  WRP  must  be 
refunded,  provided  the  ECP  practice  is 
still  within  its  lifespan  provisions, 
before  any  WRP  payment  will  be 
disbursed. 

This  final  rule  does  not  impact  the 
Emergency  Wetlands  Reserve  Program 
as  authorized  by  the  Emergency 
Supplemental  Appropriations  for  Relief 
From  the  Major.  Widespread  Flooding 
in  the  Midwest  Act  of  1993  (Pub.  L. 
103-75). 

Discussion  of  Comments 

FSA  received  4  letters  containing  23 
comments  concerning  the  interim  rule 
published  January  27. 1994.  Entities 
responding  included  national  wildlife 
and  conservation  organizations  and  one 
State  farm  organization. 

Changes  in  this  final  rule  from  the 
interim  rule  of  January  27,  1994.  are 
minor.  Changes  have  been  made  for 
clarity,  editorial  piuposes.  and  to 
facilitate  the  appUcaUon  of  the 
regulations.  In  addition,  reference  has 
been  added  to  the  provisions  in  §  703.6 
with  respect  to  the  eligibility  of  foreign 
persons  to  participate  in  the  WRP  and 
provisions  for  eligible  land  have  been 
revised  in  §703.7. 

A  comment  was  received  from  one 
respondent  who  recommended  that  FSA- 
use  a  more  open  process  than  what  was 
used  during  the  first  WRP  signup 
period.  Specifically,  ranking  factors  and 
weights  and  any  State  level 
modificavions  should  be  available  and 
understandable.  FSA  had  already 
adopted  this  policy,  effective  for  the 
second  signup  period. 

Another  respondent  recommended 
that  FSA  mount  a  campaign  to  educate 
landowners  about  WRP.  FSA  has  made 
significant  efforts  to  educate  landowners 
about  WRP  through  formal  public 
meetings,  informal  question  and  answer 
sessions,  and  other  information 
activities,  such  as,  press  releases. 
Meetings  were  held  with 
nongovernment  organizations,  including 
farm  and  commodity  groups, 
conservation  and  environmental 
organizations,  attorneys.  lenders,  and 
appraisers,  where  the  organizations 
were  encouraged  to  distribute 
information  to  their  constituents. 

One  respondent  was  pleased  to  see 
more  explicit  environmental  criteria  in 


the  rule  and  more  discretion  given  to 
State  level  Federal  officials  and  resource 
professionals. 

Another  respondent  recommended 
that  the  Federal  government  help  pay 
for  the  maintenance  of  the  acreage 
enrolled  in  WRP.  Neither  the  1985  Act 
nor  the  laws  governing  real  estate 
acquisition  by  the  Federal  government 
provide  authority  to  adopt  this 
recommendation.  Landowners  will  be 
fully  informed  by  FSA  personnel  of 
maintenance  requirements  prior  to  filing 
the  easement  and  the  landowner  may 
withdraw  from  the  WRP,  without  the 
assessment  of  any  penalty,  at  any  time 
prior  to  the  filing  of  the  WRP  easement. 

Several  comments  were  received 
regarding  the  appraisal  process. 
Respondents  generally  accepted  the 
appraisal  process.  However,  one 
respondent  was  concerned  about  the 
logistics  of  obtaining  and  paying  for 
appraisals  for  all  applicants.  FSA  will 
not  appraise  all  sites  on  which  an 
intention  was  submitted.  Appraisals 
will  be  performed  only  on  sites  that  are 
tentatively  selected  through  the 
evaluation  process  and  have  been 
agreed  to  by  the  landowner. 

Another  respondent  believes  that 
local  governments  will  lose  a  source  of 
revenue  as  property  in  WRP  may  be 
devalued.  The  respondent  recommends 
the  Federal  government  supplement 
local  governments  with  the  tax  money 
that  is  lost.  FSA  has  no  authority  to 
implement  this  recommendation.  It 
should  also  be  noted  that  in  a  number 
of  cases,  land  enrolled  in  the  WRP 
yields  an  increased  land  value. 

One  respondent  inquired  about 
landowners  requirements  with  capital 
gains  tax  on  land  entered  into  the  WIU'. 
FSA  has  no  responsibilities  regarding 
this  and  other  tax  issues.  Landowners 
are  advised  to  seek  assistance  from  their 
attorney  or  State  and.  Federal  tax 
officials. 

The  discussion  that  follows  is 
organized  in  the  same  sequence  as  the 
final  rule. 

Section  703.3 — Definitions 

For  clarity,  a  definition  for 
"restoration"  has  been  added  to  read 
"restoration  means  the  restoration  of 
both  the  hydrology  and  native 
vegetation  that  occurred  on  the  site 
prior  to  the  conversion  of  a  wetland. 

Section  703.7— Eligible  land 

One  respondent  commented  that 
easements  should  be  accepted  on  lands 
where  existing  hydrologic  conditions 
exist  for  wetlands  to  be  restored  or 
where  such  hydrologic  conditions  will 
be  restored.  FSA  has  previously  adopted 
this  provision. 


Another  commented  that 
§  703.7(a)(l)(ii)  needed  to  include  the 
phrase  "and  cost  of  acquiring  the 
easement"  at  the  end  of  the  sentence  to 
be  consistent  with  §  703.2(f)(1).  FSA 
agreed  and  has  amended  this  section 
accordingly. 

Section  703.9 — Transfer  of  lands  from 
the  CRP  to  the  WRP 

One  respondent  suggested  the  rule  be 
modified  to  allow  Water  Bank  Program 
(WBP)  lands  to  be  enrolled  in  the  WRP 
similar  to  the  process  used  for  CRP.  FSA 
does  not  have  the  authority  to 
implement  this  recommendation.  The 
1985  Act  includes  references  to  land 
enrolled  in  the  CRP.  but  not  WBP 
acreage,  as  "otlier  eligible  land." 

Section  703.12 — Obligations  of  the 
Landowner 

Three  respondents  commented  on  the 
easement  length.  One  recommended 
FSA  modify  tiie  rule  to  allow  the  use  of 
30-year  easements  in  States  where 
permanent  easements  are  prohibited; 
another  recommended  the  duration  of 
the  easements  should  remain  perpetual 
but  allow  for  landowners  to  buy  back 
land  after  30  years  if  the  purpose  of  the 
easement  no  longer  exists;  and  the  third 
recommended  allowing  farmers  to 
choose  between  perpetual  and  long-term 
easements.  Interest  in  WRP  with 
permanent  easements  far  exceeds  the 
appropriation  levels  for  the  program: 
therefore,  FSA  will  continue  to  give 
priority  to  permanent  easements. 

One  respondent  commented  in 
support  of  the  easement  filing  deadline. 
However.  FSA  may  need  some 
flexibility  to  adjust  the  deadline  period. 
FSA  believes  12  months  from  the  end  of 
signup  is  adequate  time  to  have  all  the 
appropriate  administrative  work 
completed  for  filing  an  easement.  In 
exceptional  cases,  the  regulation  allows 
the  Deputy  Administrator,  FSA,  to 
authorize  additional  time  for 
completion  of  the  enrollment  process. 

Another  respondent  recommended/ 
FSA  convert  from  a  reserve  interest 
deed  to  a  "hybrid"  type  of  easement 
used  by  private  nonprofit  organizations 
which  spells  out  specific  land  use 
restrictions  as  well  as  a  general 
prohibition  on  incompatible  uses  and 
relies  on  continuous  monitoring  by 
accountable  local  partners  to  assure 
compliance.  The  respondent  believes 
this  approach  results  in  the  enrollment 
of  higher-quality  wetlands  by  appealing 
to  more  landowners  and  it  would  yield 
greater  conservation  benefits  than  the 
current  FSA  approach.  The  respondent 
is  skeptical  of  the  "top-down  law 
enforcement"  approach  to  easement 
compliance. 
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Substantial  environmental  benefits 
hiive  been  secured  through  the  filing  of 
permanent  easements  since  fiscal  year 
1992  and  interest  has  far  exceeded 
enrolhnent  authorities.  FSA  believes 
that  the  greater  environmental  benefits, 
if  any,  as  proposed  by  the  respondent 
will  be  minimal  while  significant  losses 
in  assurances  that  the  acreage  will  be 
maintained  will  be  suffered.  Therefore, 
FSA  did  not  adopt  the  recommendation. 

Another  respondent  commented  that 
the  drainage  on  acreage  surrounding  the 
WRP  site  should  not  be  impeded.  FSA 
has  been  assured  by  the  technical 
agencies  that  plans  will  be  developed 
u-ith  landowners  to  ensure  the 
landowners  conservation  objectives  are 
met  while  ensiuing  that  no  acreage  will 
be  enrolled  that  is  not  a  viable  wetland. 

Another  respondent  agreed  with  the 
provision  that  allows  landowners  to 
limit  public  access  to  the  WRP  site. 

Section  703.13— Payments  to 
Landowners  by  FSA 

One  respondent  commented  that 
I  !SDA  administrative  guidelines  should 
make  clear  that  the  cost  of  land 
appraisals  required  by  this  rule  will  be 
paid  with  Federal  funds  even  when  a 
landowner  eventually  decides  not  to 
tniroll  in  WRP.  FSA  has  previously 
implemented  this  procedure. 

Section  703.15 — Wetlands  Resene  Plan 
of  Operations 

Respondents  were  generally  in  favor 
f if  the  provisions  in  this  section. 
However,  one  respondent  inquired 
whether  landowners  would  be  able  to 
sell  mineral  rights  on  acreage  enrolled 
ill  WRP.  FSA  has  determined  that, 
providing  the  extraction  of  the  minerals 
associated  with  the  sale  of  the  mineral 
rights  is  compatible  with  the  wetland 
functions  and  values,  landowners  may 
continue  to  utilize  the  rights  in  the 
normal  manner.  However,  if  the  rights 
are  incompatible  with  the  wetland  site. 
the  site  would  not  be  accepted  into  the 
p  Ingram. 

Stiction  703.25 — Appeals 

One  respondent  thought  that 
withholding  appraisals  and  supporting 
documentation  from  the  public  was 
inappropriate.  FSA  added  this  provision 
to  conform  with  guidelines  established 
in  49  CFR  part  24,  Uniform  Relocation 
.Assistance  and  Real  Property 
.Acquisition  for  Federal  and  Federally 
.Assisted  Programs.  Accordingly,  no 
cl;.ii,go  has  been  made  to  this  regulation. 

Establishment  of  the  Farm  Service 
Agency 

Pursuant  to  Pubfic  Law  103-354.  the 
f  (tlijral  Crop  Insurance  Reform  and 


Department  of  Agriculture 
Reorganization  Act  of  1994.  the 
Secretary  of  Agriculture  issued 
Secretary's  Memorandum  1010-1. 
Reorganization  of  the  Department  of 
Agriculture,  on  October  20, 1994.  That 
memorandum  orders  the  abolishment  of 
the  Agricultural  Stabilization  and 
Conservation  Service  and  the 
establishment  of  the  Farm  Service 
Agency,  which  assumes  the  functions 
previously  performed  by  the 
Agricultural  Stabilization  and 
Conservation  Senice.  This  rule  includes 
amendments  to  7  CFR  chapter  VTl  which 
are  necessary  to  bring  agencj' 
regulations  into  alignment  with  tlie 
departmental  reorganization. 

List  of  Subjects  in  7  CFR  Part  703 

Administrative  practices  and 
procedures.  Appraisals,  Compliance 
procedures.  Easements,  Natural 
resources.  Technical  assistance  and 
Wetlands  Reserve  Plan  of  Operations 
(WRPO). 

Accordingly  7  CFR  Chapter  VII  and 
part  703  are  amended  as  follows; 

1.  The  heading  of  7  CFR  chapter  VII 
is  revised  to  read  as  follows: 

CHAPTER  VM— FARM  SERVICE  AGENCY, 
DEPARTMENT  OF  AGRICULTURE 

2.  In  7  CFR  chapter  VII.  all  references 
to  "Agricultural  Stabilization  and 
Conservation  Service"  are  revised  to 
read  "Fann  Service  Agency",  and  all 
references  to  "ASCS"  are  revised  to  read 
"FSA". 

3.  The  interim  rule  published  on 
January  27. 1994  (59  FR  3772).  is 
adopted  as  final  with  the  following 
changes  set  forth  below,  and  part  703  is 
further  amended  as  follows: 

PART  70»-WETLANDS  RESERVE 
PROGRAM 

.\.  The  authority  citation  for  7  CFR 
part  703  continues  to  read  as  follows; 

Authorit> :  16  US.C.  3837  ef  seq 

§703.1    (Amended] 

B.  In  §  703.1 ,  the  introduclor)- 
paragraph  (a)  is  amended  by  removing 
the  words  "shall  be"  in  the  second 
sentence  and  inserting  the  word  "was" 
in  their  place,  and  paragraph  (b)  is 
amended  by  adding  "riparian  areas." 
after  "prior  converted  croplands."  in  the 
first  sentence. 

Q.  Section  703.3  (b)  is  amended  by 
adding  the  definition  of  "Restoration"  to 
read  a.s  follows: 

§  703.3    Definitions. 


(b) 


Restoration  means  the  restoration  of 
both  the  hydrology  and  native 
vegetation  that  occurred  on  the  site 
prior  to  conversion  to  a  wetland. 

D.  Section  703.6  is  revised  to  read  m 
follows: 

§  703.6    Eligible  person. 

To  be  eUgible  to  offer  land  for  the 
WRP.  a  person  must: 

(a)  Be  a  U.S.  citizen  or  otherwise  me<!t 
the  provisions  in  7  CFR  part  1498: 

(b)  Be  the  owner  of  the  eligible 
property  for  which  enrollment  is  sought: 

(c)  Have  been  the  owner  of  such  land 
for  at  least  the  preceding  12  months 
prior  to  the  end  of  the  period  in  which 
the  intent  to  participate  is  declared,  as 
provided  in  this  part,  unless: 

(1)  It  is  determined  by  FSA  that  the 
land  was  acquired  by  will  or  succession 
as  a  result  of  the  death  of  the  previous 
owner;  or 

(2)  It  is  determined  by  FS.A  that 
adequate  assurances  have  l)een 
presented  that  the  new  owner  of  such 
land  did  not  acquire  such  land  for  the 
purpose  of  placing  it  in  the  WRP. 

5.  Section  703.7  is  amended  by 
revising  paragraphs  (a)(l){i),  (a)(2)(i)  and 
(d)(2)  as  follows: 

§703.7    Eligible  land. 

(a)(1)*   '   * 

(i)  Is  wetland  fanned  under  natural 
conditions,  a  farmed  wetland,  prior 
converted  cropland  except  that 
converted  lands  shall  not  be  eligible  for 
enrollment  if  the  conversion  was  not 
commenced  prior  to  December  23.  1985. 
substantially  altered  lands,  or  any 
former  wetland  intensively  managed  for 
a  food  or  forage  crop;  and 

(ii)  Merits  inclusion  in  the  program 
based  on  the  likelihood  of  successful 
restoration  of  the  enrolled  land  and  the 
resultant  wetland  values  when 
considering  restoration  cost  and  the  cost 
of  acquiring  the  easement. 

(2)  *   *   • 

(i)  Have  been  annually  planted  or 
considered  planted  to  an  agricultural 
commodity  or  have  produced  any  other 
crop  intensively  managed  for  food  or 
forage  as  approved  by  the  Deputy 
Administrator  in  at  least  1  of  the  5  crop 
years  1986  through  1990.  and  have  been 
capable  of  being  cropped  in  1992  or 
1993; 

•  •  «  *  * 

(d)»   •   • 

(2)  Land  adjacent  to  the  restored 
wetland,  which  would  contribute 
significantly  to  the  restoration  of 
adjacent  wetlands,  but  not  more  than  2i> 
percent  of  the  total  easement  area  as 
needed  to  protect  the  functions  and 
values  of  wetlands  restored  undor  this 
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part,  unless  the  Deputy  Administrator 
determines  a  larger  area  is  necessary  to 
meet  the  objectives  of  the  WRP.  These 
areas  are  limited  to  buffer  areas, 
inclusions,  and  noncropped  natural 
wetlands: 


f  703.8    [Amended] 

6.  Section  703.8(b)  is  amended  by 
removing  the  words  "timber  stands  or". 

§703.13    [Amended] 

7.  hi  §  703.13,  the  introductory  text  of 
paragraph  (a)  is  amended  by  adding  the 
words  "after  an  easement  is  filed"  at  the 
end  of  the  first  sentence. 

1703.16    [Amended] 

8.  Section  703.16  is  amended  by 
adding  the  words  "as  previously 
determined  by  the  technical  agency"  at 
the  end  of  the  paragraph. 

Signed  at  Washington,  DC,  on  November 
to.  1994. 
R.E  Rominger, 

Acting  Administrator,  Farm  Service  Agency 
and  Deputy  Secretary,  United  States 
Department  of  Agriculture. 
|FR  Doc.  94-28598  Piled  11-22-94;  8:45  am] 
BILUNO  COOE  3410-06-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  550,  552, 562, 563  and 
571 

[No.  94-246] 

RIN  1550^A68 

Annual  Independent  Audits 

agency:  Office  of  Thrift  Supervision. 
Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  adopting  a  final 
nde  that  amends  its  annual  independent 
audit  requirements  for  savings 
associations  to  be  more  consistent  with 
those  applicable  to  other  federally 
insured  depository  institutions. 
Pursuant  to  Section  112  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA)  all 
insured  depository  institutions  with 
total  assets  of  $500  million  or  more  are 
required  to  obtain  an  annual 
independent  audit.  OTS  is  amending  its 
rules  in  order  to  eliminate  the 
mandatory  annual  independent  audit 
requirement  for  small  savings 
associations  with  composite  CAMEL 
ratings  of  1  or  2;  to  rely  on  the  FDlClA 
section  112  independent  audit 


requirements  for  savings  associations 
with  assets  of  $500  million  or  more;  and 
to  adopt  regulatory  language  to  allow 
OTS  to  require  an  independent  audit  of 
any  savings  association  with  assets  of 
less  than  $500  million,  as  needed  for 
purposes  of  safety  and  soundness. 
EFFECTIVE  DATE:  December  23,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Martens,  Chief  Accountant, 
(202)  906-5645,  Timothy  J.  Stier, 
Deputy  Chief  Accountant,  (202)  906- 
5699,  Office  of  Thrift  Supervision,  1700 
G  Street,  NW.,  Washington,  DC.  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Description  of 
Proposal 

On  March  22, 1994,  OTS  published  a 
notice  of  proposed  rulemaking  to  amend 
the  regulatory  fi-araework  governing 
independent  audits  of  savings 
associations'  financial  statements.  The 
proposed  amendments  were  designed  to 
achieve  comparability  with  the 
framework  used  by  the  other  Federal 
banking  agencies '  for  banks. 
Historically,  OTS  regulations  and 
policies  required  all  savings 
associations  and  savings  and  loan 
holding  companies  to  obtain  an  annual 
independent  audit  of  their  financial 
statements.  In  contrast,  the  regulations 
and  policies  of  the  other  Federal 
banking  agencies  generally  encourage 
all  banks  and  bank  holding  companies 
to  obtain  an  annual  independent  audit, 
but  only  mandate  that  certain 
institutions  obtain  audits.  OTS' 
proposal  recognized  that  a  well  plaiuied 
and  executed  independent  audit  could 
improve  the  reliability  of  regulatory 
reports,  such  as  the  Thrift  Financial 
Report  (TFR).  The  proposal  also 
recognized,  however,  that  the  current 
OTS  audit  requirement  could  be 
modified  to  reduce  regulatory  burden 
without  increasing  the  risk  of  unsafe 
and  unsound  regulatory  reporting. 

Under  the  proposal,  savings 
associations  with  assets  of  $500  million 
or  more  would  continue  to  be  audited 
pursuant  to  Section  112  of  FDICIA  ^  and 
the  FDIC's  implementing  regulation  12 
CFR  Part  363.  The  FDIC  regulation 
requires  audits  of  all  FDIC-insured 
depository  institutions  urith  assets  of 
$500  million  or  more,  includes  financial 
statement  and  internal  control  reporting 
requirements,  and  sets  minimum 


>  The  term  "other  Federal  bank.ing  agencies" 
means  the  Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Federal  Deposit  Insurance 
Corporation. 

'This  provision  is  codified  at  section  36  of  the 
Federal  Deposit  Insurance  Act  ("FDI  Act"),  12 
U.S.C.  1831m. 


qualifications  for  independent  public 
accountants  and  for  members  of  the 
board  of  directors'  audit  committee. 

Under  the  proposal,  small  savings 
associations  (i.e.,  those  with  assets  of 
less  than  $500  million),  were  required  to 
obtain  annual  independent  audits  of 
their  financial  statements  whenever 
OTS  believed  an  independent  audit  was 
necessary  to  supplement  other  safety 
and  soundness  supervisory  activities. 
The  proposal  included  a  request  for 
comment  on  the  specific  safety  and 
soundness  criteria  that  should  be  used 
to  determine  when  such  an  audit  wotild 
be  appropriate.  The  proposal  required 
that  such  audits  utilize  the  same 
qualifications  for  independent  public 
accountants  as  those  applicable  to 
institutions  covered  by  the  FDIC 
regulation.  The  proposal  provided  that 
when  small  savings  associations 
obtained  an  audit  voluntarily  the  audit 
would  be  conducted  in  accordance  with 
generally  accepted  auditing  standards 
(GAAS)  and  the  resulting  reports  and 
supporting  audit  work  papers  would  be 
made  available  to  OTS  upon  reouest. 

Finally,  the  proposal  included 
specific  requests  for  comment  on  the 
audit  requirements  for  trust  operations, 
holding  company  financial  statements, 
and  savings  associations  overall.  The 
objective  of  these  inquiries  was  to  assist 
OTS  in  developing  an  audit  approach 
for  these  types  of  audits  that  would  be 
responsive  to  the  safety  and  soundness 
needs  and  comparable  to  the  approach 
used  by  the  other  Federal  banking 
agencies. 

II.  Summary  of  Comments  andOTS 
Response 

OTS  received  ten  comment  letters  on 
the  proposal.  Commenters  included 
seven  savings  associations,  two  trade 
associations,  and  a  Federal  banking 
agency.  Overall,  the  commenters  were 
supportive  of  the  proposal  and  offiered 
suggestions  on  implementing  the 
approach.  Only  one  commenter  (a  thrift) 
expressed  significant  opposition  to  the 
elimination  of  the  mandatory  audit 
requirement.  Commenters  also 
responded  to  the  six  specific  requests 
for  comment  that  were  included  in  the 
proposal.  The  issues  and  comments 
raised  by  those  responses  are  addressed 
below. 

A.  Benefits  of  Annual  Independent 
Audits  to  Small  Savings  Associations 

Five  small  savings  associations 
commented  on  the  issue  of  whether 
audits  were  beneficial  to  small  savings 
associations  and  improved  the  accuracy 
of  the  Thrift  Financial  Report  (TFR). 
Four  of  the  commenters  suggested  that 
audits  were  of  little  or  no  benefit  since 


they  typically  do  not  focus  on  the 
association's  internal  operations  or  the 
TFR  process.  In  addition,  these 
commenters  suggested  that  audits  often 
overlapped  with  OTS  safety  and 
soundness  examinations  in  key  areas. 
One  commenter  suggested  that  audits 
were  quite  valuable  because  they  are 
often  the  only  independent  review  of 
mcinagement's  activities. 

OTS  believes  that  an  independent 
audit  can  help  address  safety  and 
soundness  concerns  regarding  the 
accuracy  of  an  institution's  financial 
reports  and  the  effectiveness  of  its 
internal  controls  over  financial 
reporting.  Nonetheless,  OTS  believes 
that  decision  should  be  left  to  the 
management  of  healthy  savings 
associations  that  meet  the  size  emd 
composite  rating  criteria  discussed 
above. 

Therefore,  the  final  rule  eliminates 
the  mandatory  annual  audit  requirement 
for  institutions  with  less  than  $500 
million  in  assets  and  composite  CAMEL 
ratings  of  1  or  2.  The  rule  is  intended 
to  reduce  the  regulatory  burden  on  those 
institutions  while  ensuring  consistency 
between  the  audit  requirements 
administered  by  the  OTS  and  those 
administered  by  the  FDIC.  It  is  not 
intended  to  discourage  such  an 
institution  from  obtaining  an  aimual 
independent  audit.  Management  should 
carefiilly  consider  the  value  of  the 
annual  independent  audit  to  the  safety, 
soundness,  and  effectiveness  of  the 
institution's  control  systems  in  deciding 
whether  to  continue  the  practice. 

OTS  will  retain  its  abihty  to  require 
audits  of  any  small  savings  associations 
that  present  certain  safety  and 
soundness  concerns  as  discussed  in 
Item  B  below. 

B.  Safety  and  Soundness  Concerns 

Most  of  the  commenters  suggested 
alternatives  to  the  mandatory  audit 
requirement  that  would  mitigate  the  risk 
of  unsafe  and  unsound  regulatory 
reporting.  Three  commenters  suggested 
that  independent  audits  be  required  for 
all  MACRO  (CAMEL)  4  or  5  rated 
institutions  or  other  supervisory 
measures  of  risk.  These  commenters 
also  suggested  that  a  waiver  provision 
be  included  in  any  safety  and  soundness 
requirement.  Two  commenters 
suggested  that  OTS  simply  rely  on  the 
judgment  of  institution  boards  of 
directors  to  determine  whether  an  audit 
is  needed  aijd  specifically  encourage 
boards  of  directors  to  obtain  audits  as 
part  of  a  plan  for  sound  financial 
reporting. 

OTS  has  decided  to  use  the  CAMEL 
^.  4  and  5  rating  as  a  measure  of  risk  to 
identify  when  an  independent  audit  is 


required.  An  institution  that  receives  a 
CAMEL  3  rating  for  safety  and 
soundness  concerns  exhibits  a 
combination  of  financial,  operational,  or 
compliance  weaknesses.  When 
weaknesses  relate  to  financial  condition, 
such  institutions  may  be  vulnerable  to 
the  onset  of  adverse  business  conditions 
and  could  easily  deteriorate  if  concerted 
action  is  not  effective  in  correcting  the 
areas  of  weakness.  An  institution  that 
receives  a  CAMEL  4  or  5  rating  has  a 
significant  level  of  serious  financial 
weaknesses  or  a  combination  of  other 
conditions  that  are  unsatisfactory.  For 
these  reasons,  OTS  believes  that  an 
audit  requirement  for  CAMEL  3,  4  or  5 
rated  institutions  is  generally  an 
effective  use  of  independent  audit 
resources.  The  rule  thus  requires  a 
CAMEL  3,  4  or  5  rated  institution  to 
obtain  an  independent  audit,  unless 
notified  otherwise  by  OTS. 

OTS  recognizes  that  an  institution 
may  receive  a  CAMEL  3,  4  or  5  rating 
for  safety  and  soundness  concerns 
unrelated  to  any  issue  that  would  be 
addressed  by  an  independent  audit.  It 
also  recognizes  that  the  FDIC  Board 
chose  not  to' require  independent  audits 
of  all  troubled  banks.  As  a  result,  the 
final  rule  provides  that  in  certain  cases, 
the  OTS  Director  may  determine  that 
the  independent  audit  is  imnecessary, 
and  the  required  audit  would  be  waived 
for  the  institution  in  question.  In 
addition,  the  OTS  Director  may  modify 
the  audit  requirement  by  requiring 
procedures  agreed  to  by  OTS  if  such 
agreed  upon  procedures  are  effective  to 
address  specific  safety  and  soundness 
concerns  that  a  particular  institution 
presents. 

The  Director's  authority  to  require 
audits  on  a  case-by-case  basis,  or  to 
waive  or  modify  an  audit  requirement  in 
appropriate  circumstances  may  be 
delegated. 

C.  OTS  Access  to  Work  Papers  of  Small 
Sa\ings  Association  Audits 

Five  commenters  responded  to  the 
issue  of  whether  OTS  should  have 
access  to  audit  work  papers  in  cases 
where  a  small  savings  association 
obtains  an  audit  voluntarily.  Most  of  the 
commenters  were  in  favor  of  granting 
access  to  work  papers  if  it  increases  the 
efficiency  of  the  examination  process. 
1  wo  commenters  were  opposed  to 
granting  access  to  audit  work  papers 
based  on  the  rationale  that  by  rescinding 
the  audit  requirement.  OTS  is  no  longer 
an  intended  beneficiarj'  of  the  audit 
process. 

In  the  interest  of  eliminating 
duplicative  efforts.  OTS  believes  it 
would  be  beneficial  for  small  savings 
associations,  who  voluntarily  have 


audits,  to  have  their  independent 
auditors  make  audit  work  papers 
available  to  OTS  as  part  of  their  audit 
engagement.  OTS  encc  .rages  candid 
communication  between  examiners  and 
independent  auditors.  OTS  policy 
encourages  examiners  to  utilize 
independent  audit  work  papers  to  plan 
examinations  and  to  reduce  duplicative 
efforts  and  to  share  examination  work 
products  with  independent  auditors. 
OTS  believes  that  it  would  be  extremely 
beneficial  for  examiners  and  auditors  to 
continue  to  share  their  work  products. 
Therefore,  OTS  will  require  that  the 
engagement  letters  for  required  and 
voluntary  audits  contain  a  provision 
that  gives  OTS  access  to  the  audit  work 
papers.  This  provision  is  a  continuation 
of  the  current  OTS  policy  in  Public 
Accountant  (PA)  Bulfetin  7a,  "Audits  of 
Insured  Institutions.  Service 
Corporations  and  Joint  Ventures  by 
Independent  Public  Accountants." 

D.  Holding  Company  Audit 
Requirements 

A  few  commenters  presented 
suggestions  on  the  manner  in  which 
OTS  should  determine  whether  a 
savings  and  loan  holding  company  is 
required  to  obtain  an  audit  for  safety 
and  soundness  purposes.  One 
commenter  suggested  OTS  utilize  the 
same  requirements  that  are  appUcable  to 
bank  holding  companies.  Currently,  the 
rules  and  policies  applicable  to  bank 
holding  companies  require  an  annual 
independent  audit  of  all  holding 
companies  with  consolidated  assets  of 
$150  miUion  or  more.  Other 
commenters  suggested  that  savings  and 
loan  holding  companies  be  required  to      i 
obtain  an  audit  if  they  are  a  multiple         i 
holding  company  (j.e.,  owner  of  more        i 
than  one  depository  institution)  or  have    I 
assets  in  excess  of  $1  biUion. 

An  objective  in  developing  the  overall 
OTS  audit  approach  was  to  attain 
comparability  with  the  other  Federal 
banking  agencies.  Because  the  Federal 
Reserve's  bank  holding  company  audit 
requirement  and  the  FDIC's  insured 
depositor^'  institution  audit  requirement 
differ,  OTS  weighed  the  advantages  and 
disadvantages  of  each  agency's  asset 
threshold.  Setting  a  lower  asset 
threshold  (i.e.,  $150  million)  at  the 
holding  company  level  would,- iii  effect, 
require  certain  insured  subsidiary 
institutions  to  obtain  an  audit  that 
would  ottienvise  not  have  been  required 
by  the  FDIC. 

In  determining  ttie  exposure  to  a  thrift 
posed  by  its  parent  holding  company, 
the  OTS  focuses  primarily  on  the 
relationship  and  transactions  between 
the  thrift  and  its  affiliates.  OTS  believes 
that  its  current  holding  company  i 
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regulatory  structure  limits  the  risks  from 
intercompany  transactions  that  may  not 
be  in  the  best  interests  of  the  thrift. 

To  avoid  situations  where  the  holding 
company  audit  requirement  would 
essentially  create  an  audit  requirement 
for  the  subsidiary  institution,  OTS  has 
decided  against  adopting  the  Federal 
Reserve's  $150  million  threshold  for 
bank  holding  companies.  Instead,  OTS 
will  require  audits  of  holding 
companies  whose  subsidiary  savings 
association(s)  have  aggregate  assets  of 
$500  million  or  more.  OTS  selected  the 
$500  million  asset  threshold  to  achieve 
comparability  with  the  approach 
utilized  in  the  FDIC  regulation.  This 
requirement  has  also  been  incorporated 
into  the  instructions  to  the  annual/ 
ciurent  holding  company  report  H- 

(b)ll. 

The  final  rule  provides  that  the 
Director  of  OTS  may  require,  at  any 
time,  an  independent  audit  of  any 
savings  and  loan  holding  company,  with 
aggregate  assets  of  less  than  $500 
million,  when  needed  for  purposes  of 
safety  and  soundness. 

E.  Alternatives  to  Auditing  Procedures 
for  Bank  Secrecy  Act  and  Third  Party 
Reviews  of  Service  Bureaus  That  Could 
Be  Used  To  Address  Safety  and 
Soundness  Concerns 

A  few  commenters  responded  to  the 
issue  of  whether  OTS  should  continue 
to  have  independent  auditors  perform 
procedures  to  test  compliance  with  the 
Bank  Secrecy  Act  (BSA)  and  apply  OTS 
standards  for  third-party  reviews  of 
service  bureau  internal  controls. 
Commenters  indicated  that  BSA 
compUance  and  service  bureau  internal 
controls  should  be  tested  in  more  detail 
by  an  institution's  internal  audit  staff 
and  OTS  examiners. 

OTS  initially  required  independent 
auditors  to  test  savings  associations' 
compliance  with  the  BSA  as  part  of  a 
strategy  to  closely  monitor  cmrency 
transactions.  Since  that  time,  OTS  has 
expanded  the  scope  of  examination 
procedures  in  this  area  and  required 
their  application  in  all  types  of 
examinations.  OTS  believes  that  BSA 
comphance  is  now  adequately  tested 
through  the  internal  audit  functions  of 
institutions  and  the  examination 
process.  In  December  of  1993,  OTS 
rescinded  PA  Bulletin  7a-3,  "Auditors' 
and  Accountants'  Responsibilities 
Under  Currency  and  Foreign 
Transactions  Reporting  Act  (Bank 
Secrecy  Act)".  No  audit  requirements 
for  testing  compliance  with  the  BSA  are 
included  in  the  final  rule. 

OTS  issued  its  standards  for  third 
party  reviews  of  service  bureaus  at  a 
time  when  there  was  limited 


supervisory  and  professional  auditing 
guidance  on  the  subject.  Since  that  time, 
OTS  and  the  other  banking  agencies 
have  developed  a  uniform  examination 
approach  for  EDP  functions  including 
service  bureaus.  The  auditing  profession 
has  also  revised  its  standards  on  several 
occasions  to  address  testing  of  service 
bureau  internal  controls.  In  addition, 
imder  the  proposed  OTS  Standards  for 
Safety  and  Soundness  regulations, 
promulgated  pursuant  to  section  39  of 
the  FDI  Act,  associations  would  be 
required  to  maintain  an  internal  audit 
system  that  adequately  tests  and  reviews 
internal  controls  and  information 
systems,  including  service  bureaus.  OTS 
believes  that  service  bureau  internal 
controls  are  adequately  tested  through 
an  institution's  internal  audit  function 
and  the  OTS  examination  process. 
Therefore,  PA  Bulletin  7-la,  "Standards 
for  Audits  of  Insured  Institutions  Using 
Electronic  Data  Processing"  will  be 
rescinded. 

F.  Trust  Audits 

Several  commenters  presented 
suggestions  on  the  requirements  for 
audits  of  savings  association  trust 
departments.  Two  commenters 
suggested  that  trust  departments  should 
be  audited  based  on  the  volume  or 
dollar  value  of  trust  assets  managed. 
Commenters  indicated  that  trust 
department  audits  could  be  performed 
by  internal  auditors,  external  auditors, 
or  OTS  examiners.  Commenters  also 
suggested  that  trust  department  audits 
were  generally  more  beneficial  to  the 
institution  when  performed  by  the 
internal  audit  function  or  as  part  of  an 
OTS  compliance  review. 

OTS  believes  that  the  approach  for 
trust  audits  outlined  in  the  proposal 
combined  with  examination  procedures 
is  responsive  to  safety  and  soundness 
concerns.  Therefore,  the  final  rule  will 
implement  the  approach  outlined  in  the 
proposal. 

in.  Description  of  Final  Rule 

A.  General 

The  final  rule  generally  follows  the 
approach  outlined  in  the  proposal. 
Savings  associations  and  savings  and 
loan  holding  companies  are  no  longer 
required  to  have  independent  audits 
except  in  cases  where:  (1)  FDIC  rule  12 
CFR  Part  363  requires  independent 
audits  of  savings  associations;  (2)  OTS 
requires  independent  audits  of  savings 
and  loan  holding  companies  [i.e.. 
holding  companies  with  aggregate 
insured  depository  assets  of  $500 
million  or  more);  or,  (3)  OTS  requires  an 
independent  audit,  or  agreed-upon 
procedures,  of  a  savings  association  or 


savings  and  loan  holding  company  due 
to  safety  and  soundness  concerns  [e.g., 
CAMEL  3, 4  or  5  examination  rating  for 
savings  associations  or  other  identified 
safety  and  soundness  concerns). 

The  final  rule  also  includes  two 
technical  corrections  to  12  CFR  562.3 — 
Statements  of  Condition — that  were  not 
included  in  the  proposal.  First,  the  final 
rule  amends  12  CFR  562.3(b)(2)  to 
efiminate  language  requiring  savings 
associations  to  make  their  audited 
financial  statements  available  to 
depositors  upon  request.  This  change 
was  necessary  due  to  the  fact  that  the 
final  rule  eliminates  the  mandatory 
audit  requirement.  Any  member  of  the 
public  may  obtain  a  copy  of  the  audited 
financial  statements  of  a  savings 
association,  or  other  FDIC-insured 
depository  institution,  that  files  a  report 
with  the  FDIC  pursuant  to  FDIC  rule  12 
CFR  Part  363  simply  by  making  a 
request  to  the  institution. 

Second,  the  final  rule  amends  12  CFR 
562.3(d)  to  eliminate  a  cross  reference  to 
12  CFR  571.2.  This  change  was 
necessary  due  to  the  fact  that  the  final 
rule  eliminates  12  CFR  571.2. 

B.  Securities  Filings 

The  final  rule  does  not  affect  any  of 
the  auditing  standards,  accounting 
standards,  or  other  requirements  for 
financial  statements  contained  in 
securities  filings  submitted  to  OTS 
pinsuant  to  the  Securities  Exchange  Act 
of  1934  (1934  Act)  or  OTS  regulaUons 
parts  563b,  563d,  or  563g  (Secinities 
filings).  Applicable  federal  securities 
laws  and  regulations  require  securities 
filings  to  comply  with  generally 
accepted  accounting  principles  (GAAP) 
and  to  include  financial  statements  and 
other  information  that  have  been 
audited  by  independent  public 
accountants  in  accordance  with  GAAS. 
Savings  associations  anticipating  a 
conversion  from  mutual  to  stock  form  of 
ownership,  or  any  other  transaction 
governed  by  the  federal  securities  laws 
and  regulations,  should  note  that  the 
accounting  or  auditing  requirements  for 
such  securities  fiUngs  continue  to  apply 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
expected  to  relieve  a  regulatory  burden 
on  savings  associations  with  assets  of 
less  than  $500  million.  The  overall 
economic  impact  is  not  expected  to  be 
significant  because  it  is  anticipated  that 
many  of  these  institutions  will  continue 
on  a  voluntary  basis  to  obtain  annual 
independent  audits.  Therefore, 
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Regulatory  Flexibility  Act  analysis  is 
not  required. 

V.  Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  final  rule  have  been  submitted  to 
and  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
Cootrol  No.  1550-0082  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
35Q4(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550). 
Washington.  DC  20503  with  copies  to 
the  Office  of  Thrift  Supervision,  1700  G 
Street  NW.,  Washington,  DC  20552. 

The  reporting  requirements  in  this 
proposal  are  found  in  12  CFR  550.7(a) 
and  12  CFR  562.4(a).  The  information  is 
needed  by  OTS  to  provide  an  orderly 
mechanism  for  expeditiously  processing 
requests  for  non-public  information 
while  ensuring  confidentiality.  The 
likely  recordkeepers  are  Federal  savings 
associations. 

VI.  Executive  Order  12866 

OTS  has  determined  that  this  final 
rule  does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866. 

V1L  EfiEective  Date 

OTS  has  provided  for  a  30-day 
delayed  effective  date  for  this  rule.  See 
5  U.S.C.  553(d).  The  Riegle  Community 
Development  and  Regulatory 
Improvement  (CDRI)  Act  of  1994,  which 
was  signed  by  the  President  on 
September  23. 1994,  imposes  further 
effective  date  requirements  with  respect 
to  regulations  issued  by  the  Federal 
banking  agencies.  Section  302(b)  of  that 
law  requires  the  agencies  to  delay  the 
efi^BCtive  date  of  new  regulations  that 
"impose  additional  reporting, 
disclosures,  or  other  new  requirements 
on  insured  depository  institutions" 
until  the  first  day  of  the  first  calendar 
quarter  after  the  regulations  aie 
published  in  final  form.  An  exception  lo 
this  requirement  is  available  if  the 
-agency  determines,  "for  good  cause 
published  with  the  regulation,"  that  the 
regulation  should  become  effective 
sooner. 

Although  the  principal  effect  of 
today's  rule  is  to  relieve  restrictions 
rather  than  to  impose  "new 
requirements"  on  insured  depository 
institutions,  certain  of  its  provisions 
arguably  fall  within  the  scope  of 
coverage  of  the  CDRI  Act's  effective  date 
provision.  For  the  following  reasons, 
however,  the  OTS  has  concluded  that 
gocxl  cause  exists  to  accelerate  the 


effective  date  that  would  be  required  by 
the  CDRI  Act. 

Apphcation  of  this  CDRI  Act  effective 
date  provision  would  cause  today's  rule 
to  take  effect  on  January  1, 1995.  OTS's 
current  rules  require  all  savings 
associations  to  be  audited  at  least  once 
in  each  calendar  year.  If  the  effective 
date  of  today's  rule  is  delayed  until 
January  1, 1995,  then  it  will  not  exempt 
any  savings  associations  fi^m  their 
obligation  to  obtain  an  audit  in  calendar 
year  1994.  The  result  would  be  to 
require  those  associations  that  are 
relieved  of  the  annual  audit  requirement 
under  today's  rule  to  incur  the  burden 
and  expense  of  an  annual  independent 
audit  for  no  reason  other  than  the  timing 
imposed  by  the  CDRI  Act's  delayed 
effective  date  provision.  This  result 
would  be  inconsistent  with  the  purpose 
of  section  302  of  the  CDRI  Act,  which 
is  generally  to  reduce  regulator)'  burden 
and  the  cost  of  compliance.  See  H.R. 
Conf.  Rep.  No.  103-652. 103d  Cong.,  2d 
Sess.  168  (1994).  Accordingly,  the  OTS 
finds  good  cause  for  the  rule  to  become 
effective  earlier  than  the  date  that  the 
CDRI  Act  would  otherwise  require. 

Finally,  the  OTS  notes  that  the  CDRI 
Act  effective  date  provision  applies  only 
to  regulations  affecting  insured 
depository  institutions.  Regulations 
applicable  to  holding  companies  are 
therefore  beyond  the  scope  of  the 
provision. 

List  of  Subjects 

12  CFR  Part  550 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Trusts  and  trustees. 

12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

12  CFR  Part  562 

Accounting,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime. 
Currency,  Flood  insurance.  Investments. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities.  Surety  bonds. 

12  CFR  Part  571 

Accounting,  Conflicts  of  interest. 
Gold,  Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 

Accordingly,  OTS  hereby  amends 
subchapters  C  and  D,  chapter  V,  title  12, 
Code  of  Federal  Regulations,  as  set  forth 
l)elow: 


SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  550— TRUST  POWERS  OF 
FEDERAL  SAVINGS  ASSOCIATIONS 

1.  The  authority  citation  for  part  550 
is  revised  to  read  as  follows: 

Authority:  12  U  S.C  1462a.  1463, 1464. 

1735f-7. 

2.  Section  550.7  is  revised  lo  read  as 
follows: 

§  550.7    Audit  of  trust  department 

(a)  A  committee  of  directors  of  the 
Federal  savings  association  who  are 
independent  of  its  management  shall 
make,  or  cause  to  be  made,  a  suitable 
audit  of  the  association's  trust 
department  annually.  The  audit  shall,  at 
a  minimum,  ascertain  whether  the 
department  has  internal  control  policies 
and  procedures  in  place  to  provide 
reasonable  assurance  that: 

(1)  Fiduciar>' activities  are 
administered  in  accordance  with 
applicable  laws  and  regulations, 
governing  trust  instruments,  and  sound 
fiduciary'  principles; 

(2)  Fiduciary'  assets  are  properly 
safeguarded;  and 

(3)  Transactions  are  accurately 
recorded  in  the  appropriate  accounts  in 
a  timely  manner. 

(b)  The  audit  shall  be  conducted  in 
accordance  with  generally  accepted 
standards  for  attestation  engagements 
and  any  other  standards  established  by 
the  OTS.  The  audit  may  be  conducted 
by  internal  auditors,  external  auditors  or 
other  qualified  persons  who  are 
responsible  only  to  the  board  of 
directors. 

PART  552— INCORPORATION, 
ORGANIZATION.  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

3.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462,  1462a.  1463, 
1464. 1467a. 

§  552.6-4    [Removed  and  Reserved] 

4.  Section  552.6—4  rs  removed  and 
reser\'ed. 

SUBCHAPTER  0— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  562— REGULATORY 
REPORTING  STANDARDS 

5.  The  authority  citation  for  part  562 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1463. 

6.  Section  562.3  is  amended  by 
removing  paragraph  (b)(2).  redesignating 
paragraph  (b)(3)  as  paragraph  fb)(2).  and 
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revising  paragraph  (d)  to  read  as 
follows: 

§562.3    Statements  of  condition. 

•  *        *        •        • 

(d)  Alternative  annual  statement  of 
condition.  The  requirement  of  paragraph 
(a)(2)  of  this  section  is  satisfied  when  a 
savings  association  makes  copies  of  its 
audited  financial  statements 
conspicuously  available  to  the  public  in 
its  home  office  and  each  of  its  branch 
locations. 

*  *        *        •        • 

7.  Section  562.4  is  added  to  read  as 
follows: 

§  562.4    Audit  of  savings  associations  and 
savings  association  holding  companies. 

(a)  General.  The  OTS  may  require,  at 
any  time,  an  independent  audit  of  the 
financial  statements  of,  or  the 
application  of  procedures  agreed  upon 
by  the  OTS  to  a  savings  association, 
savings  and  loan  holding  company,  or 
affiliate  (as  defined  by  12  CFR 
563.41(b)(1))  by  qualified  independent 
public  accountants  when  needed  for  any 
safety  and  soimdness  reason  identified 
by  the  Director. 

(b)  Audits  required  for  safety  and 
soundness  purposes.  The  OTS  requires 
an  independent  audit  for  safety  and 
soundness  purposes: 

(1)  If,  as  of  its  most  recent  report  of 
examination,  a  savings  association  has 
received  a  composite  rating  of  3,  4  or  5 
on  the  CAMEL  financial  institutions' 
rating  scale;  or 

(2)  If,  as  of  the  beginning  of  its  fiscal 
year,  a  savings  and  loan  holding 
company  controls  sa\ings  association 
subsidiary(ies)  with  aggregate 
consolidated  assets  of  $500  million  or 
more. 

(c)  Procedures.  (1)  When  the  OTS 
requires  an  independent  audit  because 
such  an  audit  is  needed  for  safety  and 
soundness  purposes,  the  Director  shall 
determine  whether  the  audit  was 
conducted  and  filed  in  a  manner 
satisfactory  to  the  OTS. 

(2)  The  Director  may  waive  the 
independent  audit  requirement  for  a 
savings  association  that,  as  of  its  most 
recent  report  of  examination,  has 
received  a  CAMEL  rating  of  3,  4  or  5,  if 
the  Director  determines  that  an  audit 
would  not  address  the  safety  and 
soundness  issues  that  caused  the 
examination  rating. 

(3)  When  the  OTS  requires  the 
application  of  procedures  agreed  upon 
by  the  OTS  for  safety  and  soundness 
purposes,  the  Director  shall  identify  the 
procedures  to  be  performed.  The 
Director  shall  also  determine  whether 
the  agreed  upon  procedures  were 


conducted  and  filed  in  a  manner 
satisfactory  to  the  OTS. 

(d)  Qualifications  for  independent 
public  accountants.  The  audit  shall  be 
conducted  by  an  independent  public 
accountant  who: 

(1)  Is  registered  or  licensed  to  practice 
as  a  public  accountant,  and  is  in  good 
standing,  under  the  laws  of  the  state  or 
other  political  subdivision  of  the  United 
States  in  which  the  savings  association's 
or  holding  company's  principal  office  is 
located; 

(2)  Agrees  in  the  engagement  letter  to 
provide  the  OTS  with  access  to  and 
copies  of  any  work  papers,  policies,  and 
procedures  relating  to  the  services 
performed; 

(3)  Is  in  compliance  with  the 
American  Institute  of  Certified  Public 
Accountants'  (AICPA)  Code  of 
Professional  Conduct  and  meets  the 
independence  requirements  and 
interpretations  of  the  Securities  and 
Exchange  Commission  and  its  staff;  and 

(4)  Has  received,  or  is  enrolled  in,  a 
peer  review  program  that  meets 
guidelines  acceptable  to  the  OTS. 

(e)  Voluntary  audits.  When  a  savings 
association,  savings  and  loan  holding 
company,  or  affiliate  (as  defined  by  12 
CFR  563.41(b)(1))  obtains  an 
independent  audit  volimtarily,  it  shall 
be  performed  only  by  an  independent 
public  accountant  who  satisfies  the 
requirements  of  paragraphs  (d)(1),  (d)(2), 
and  (d)(3)  of  this  section. 

PART  563— OPERATIONS 

8.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462, 1462a, 
1463.  1464. 1467a,  1468,  1817,  1828,  3806; 
42  U.S.C.  4106. 

§563.170    [Amended] 

9.  Section  563.170  is  amended  by 
removing  paragraph  (a)(2)  and  the 
paragraph  designation  of  (a)(1). 

PART  571— STATEMENTS  OF  POUCY 

10.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 
14628.1463,1464. 

§  571 .2    [Removed  and  Reserved] 

11.  Section  571.2  is  removed  and 
reserved. 

Dated:  November  17. 1994. 
Jonathan  L.  Fiechter, 
Acting  Director 

|FR  Doc.  94-28878  Filed  11-22-94;  8:45  am] 
BILLING  CODE  S720-01-P 


RESOLUTION  TRUST  CORPORATION 
12  CFR  Part  1640 

RIN  3205-AA25 

Marketing  and  Selling  Real  Property  on 
an  Individual  Basis  and  Disposition  of 
Real  Estate- Related  Assets 

agency:  Resolution  Trust  Corporation. 
ACTION:  Final  rule. 

SUIWMARY:  The  Resolution  Trust 
Corporation  (RTC)  is  adopting  the 
interim  rule,  which  was  published  at  59 
FR  47790  on  September  19, 1994,  as  a 
final  rule  without  change.  The  rule 
provides  policies  and  procedures, 
required  under  subsections  (w)  (2)  and 
(3)  of  section  21A  of  the  Federal  Home 
Loan  Bank  Act,  for  the  marketing  of  real 
estate  owned  (REO)  assets  on  an 
individual  basis  and  for  the  disposition 
of  REO  assets  with  a  book  value  of  more 
than  $400,000  and  non-performing  real 
estate  loans  with  a  book  value  of  more 
than  $1  million. 

EFFECTIVE  DATE:  December  23, 1994. 
FOR  FURTHER  INFORIMATION  CONTACT: 
William  I.  Jones,  Counsel,  RTC  Legal 
Division,  (202)  736-3106;  Aime  P. 
Depenbrock,  Senior  Attorney,  (202) 
736-0198;  Kymberly  Copa,  Senior 
Attorney,  (202)  736-3087;  Steve  A. 
Galloway,  Small  Investor  Program 
Contact,  (202)  416-4210;  James  R. 
Wigand,  Assistant  Vice  President, 
Department  of  Operations  and  Asset 
Management,  (202)  416-7133;  Henry  W. 
Abbot,  Senior  Asset  Specialist,  (202) 
416-7132;  Joseph  W.  Schantz.  Asset 
Specialist,  (202)  416-7302. 

SUPPLEI\«ENTARY  INFORMATION: 
Regulatory  Procedure 

Section  3(a)  of  the  Resolution  Trust 
Corporation  Completion  Act,  enacted  on 
December  17, 1993,  added  subsections 
(w)  (2)  and  (3)  of  section  21 A  of  the 
Federal  Home  Loan  Bank  Act 
("FHLBA")  (12  U.S.C.  1441a(w)  (2)  and 
(3)).  Subsection  (w)(2)  requires  the  RTC 
to  market  real  property  on  an  individual 
basis  for  at  least  120  days  before  making 
the  property  available  on  a  portfolio 
basis  or  in  a  multi-asset  sales  initiative. 
With  respect  to  non-performing  real 
estate  loans  with  a  book  value  of  more 
than  $1  million  and  real  property  with 
a  book  value  of  more  than  $400,000, 
subsection  (w)(3)  establishes  several 
marketing  procedures  for  the  RTC. 

On  September  19,  1994,  the  RTC 
published  at  59  FR  47790  an  interim 
rule  with  request  for  comments 
promulgating  12  CFR  part  1640, 
implementing  subsections  (w)  (2)  and 
(3)  of  section  21A  of  the  FHLBA. 
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(•omments 

The  RTC  received  written  comments 
(inJy  from  the  Savings  and  Community 
Bankers  of  America  C'SCBA").  SCBA 
endorsed  the  interim  rule  and  suggested 
no  changes  to  the  rule.  During  the 
comment  period,  the  staff  of  the  Thrift 
Depositor  Protection  Oversight  Board 
asked  RTC  staff  for  clarification  of  some 
of  the  provisions  in  the  rule  RTC  staff 
supplied  the  clarification. 

Final  Rule 

The  RTC  is  making  no  changes  to  the 
interim  rule  in  the  adoption  of  the  final 
rule.  The  supplementary  information 
accompanying  the  interim  rule  provides 
an  explanation  of  12  CFR  part  1640  and 
the  reasons  for  its  adoption. 

Administrative  Procedure  Act 

The  RTC  is  adopting  this  rule  as  a 
final  rule.  It  will  be  effective  30  days 
after  publication  in  the  Federal 
Register. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.,  the 
following  regulatory  flexibility  analysis 
is  provided: 

1.  A  succinct  statement  of  the  need 
for,  and  the  objective  of.  the  rule.  The 
objoctive  of  the  rule  is  to  implement 
section  2lA(w)  (2)  and  (3)  of  the 
FHLBA.  which  establishes  certain 
requirements  for  the  RTC  in  the 
marketing  and  selling  of  real  estate  and 
certain  other  real  estate  related  assets. 
The  rule  is  needed  in  order  to 
implement  the  requirements  of  the  cited 
statutes. 

2.  A  summary  of  the  issues  raised  by 
public  comments  in  response  to  the 
initial  regulatory  flexibility  analysis,  a 
summary  of  the  assessment  of  the 
agency  of  such  Issues,  and  a  statement 
of  any  changes  made  in  the  proposed 
rule  as  a  result  of  such  comments.  The 
one  public  comment  received  by  the 
RTC  endorsed  the  regulation  as  drafted 
in  the  interim  rule.  No  changes  were 
made  as  a  result  of  that  comment. 

3.  A  description  of  each  of  the 
significant  alternatives  to  the  rule 
consistent  with  the  stated  objectives  of  . 
applicable  statutes  and  designed  to 
minimize  any  significant  economic 
impact  of  the  rule  on  small  entities 
which  was  considered  by  the  agencj*. 
and  a  statement  of  the  reasons  wliy  each 
one  of  such  alternatives  was  rejected. 
The  rule  has  no  significant  impact  on 
small  entities,  and  therefore,  no 
alternatives  to  the  rule  were  identified 
or  considered. 

List  of  Subjects  in  12  CFR  Part  1640 

Savings  associations. 


Accordingly,  the  interim  rule  adding 
12  CFR  part  1640  which  was  published 
at  59  FR  47793  on  September  19.  1994. 
is  adopted  as  a  final  rule  without 
change. 

By  order  of  the  Deputy  and  Acting  Chief 
Executive  Officer. 

Dated  at  Washington.  DC,  this  18th  day  of 
November  1994. 

Resolution  Trust  Corporation. 

lohn  M.  Buckley.  Jr.. 

Secretary'. 

[FR  Doc.  94-28936  Filed  11-22-94;  8:43  ain| 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Pan  109 

Prepayment  of  Certain  Small  Business 
Investment  and  Certified  Development 
Company  Debentures 

AGENCY:  Small  Business  Administration 
(SB.M 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  On  October  22. 1994.  the 
President  signed  Public  law  103-403. 
The  Small  Business  Administration 
Reauthorization  and  Amendments  Act 
of  1994.  Title  V  of  that  Act,  "Relief 
From  Debenture  Prepayment  Penalties", 
authorizes  the  Small  Business 
Administration  (SBA)  to  provide  for 
relief  from  prepayment  penalties 
currently  imposed  on  certain  issuers  of 
debentures  under  the  Small  Busine.ss 
Investment  Act  of  1958  (Act).  This 
interim  final  rule,  published  in 
accordance  with  Public  Law  103-403, 
implements  this  new  program. 
DATES:  This  rule  becomes  effective  on 
November  23.  1994.  Comments  must  be 
submitted  on  or  before  December  23, 
1994. 

ADDRESSES:  Comments  should  be  sent  to 
Allan  S.  Mandel,  Director,  Office  of 
Rural  Affairs  and  Economic 
Development  (ORA&ED),  Small 
business  Administration,  409  Third 
Street  SW.,  Suite  8300.  Washington.  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  S.  Mandel,  (202)  205-6485. 

The  Program 

SUPPLEMENTARY  INFORMATION:  Public 
Law  103-403.  enacted  October  22. 1994. 
authorizes  SBA  to  utilize  the  $30 
million  appropriated  in  Pub.  L.  103-317 
to  provide  relief  from  prepa>Tnenf 
penalties  currently  imposed  on  the 
issuers  of  debentures  which  have  been 
guaranteed  by  SBA  and  purchased  by 
the  Federal  Financing  Bank,  an  arm  of 


the  Treasury.  Under  these  regulations, 
the  issuer  of  a  debenture  which  has 
been  guaranteed  by  SBA  and  purchased 
by  the  Federal  Financing  Bank  may. 
with  the  approval  of  SBA,  prepav  the 
debenture  and  penalty.  Such 
prepayment  may  occur  at  the  election  of 
the  borrower  of  a  loan  made  with  the 
proceeds  of  a  debenture  guaranteed 
imder  section  503  of  the  Act.  or  the 
issuer  of  a  small  business  investment 
company  debenture.  A  small  business 
investment  company  operating  under 
the  authority  of  section  301(d)  of  the  Act 
that  has  issued  a  debenture  that  was 
purchased  by  and  is  held  by  SBA  may. 
under  the  same  terms  and  conditions, 
prepay  such  debenture  and  penalty.  It  is 
anticipated  that  prepayment  consistent 
with  these  regulations  will  result  in 
reduced  penalty  payments  for  the 
issuers  of  the  debentures  and  the 
borrowers  of  loans  funded  with  their 
proceeds. 

How  the  Program  Will  Work 

Since  1958.  SBA  has  operated  a  Small 
Business  Investment  Company  (SBIC) 
program  under  which  it  guarantees  the 
debentures  of  issuing  small  business 
investment  companies  operating  under 
section  301(c)  of  the  Act  which  are 
limited  to  investing  in  small  businesses, 
or  small  business  investment  companies 
operating  under  authority  of  section 
301(d)  of  the  Act  which  are  limited  to 
investing  in  small  businesses  owned 
and  controlled  by  socially  or 
economically  disadvantaged  individuals 
(SBlC's  and  SSBIC's).  Almost  all  of 
these  debentures  have  terms  of  ten  years 
or  less.  Prior  to  1986.  these  debentures 
were  guaranteed  by  SBA  and  sold  to  the 
Federal  Financing  Bank.  The  proceeds 
of  those  sales  were  remitted  to  the 
issuing  investment  companies  which 
then  invested  them  in  the  requisite 
small  businesses.  Since  1986,  the  Act 
has  authorized  debentures  issued  by 
both  types  of  investment  companies  to 
be  guaranteed  by  SBA  and  then  pooled 
and  sold  to  underwriters.  Certificates 
backed  by  the  pools  are  sold  in  the 
marketplace  at  market  rates,  and  the 
proceeds  of  those  sales  are  remitted  to 
the  issuing  investment  companies  so 
that  they  may  be  used  for  investing  in 
small  businesses. 

The  SBIC  issued  debentures  which 
will  be  affected  by  this  program  are 
those  which  will  mature  by  April  1996. 
Debentures  maturing  thereafter  are  ones 
which  have  been  pooled  and  sold  in  the 
capital  markets  and  which  are  not 
subject  to  the  prepayment  provisions 
contemplated  by  the  program.  SSBIC 
issued  debentures  which  will  be 
affected  are  those  which  were  issued 
since  1990.  and  which  may  be  prepaid 
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through  the  issuance  of  another 
debenture  or  by  the  proceeds  of  the  sale 
of  preferred  stock  of  the  issuer  which 
will  be  sold  to  SBA.  Subsequently 
maturing  debentures  of  companies  are 
ones  which  have  been  pooled  and  sold 
in  the  private  capital  markets,  and  are 
not  contemplated  by  the  provisions  of 
the  program. 

Because  of  the  short  remaining  terms 
on  the  SBIC  and  SSBIC  debentures 
which  are  eligible  for  the  program,  it  is 
unUkely  that  any  SBICs  or  SSBICs  will 
benefit  from  the  new  prepayment 
provisions.  Rather,  it  would  be  less 
expensive  for  the  issuer  directly  to 
prepay  the  Federal  Financing  Bank  in 
the  case  of  SBIC  issuers,  or  SBA  in  the 
case  of  SSBIC  issuers.  Nevertheless,  all 
SBICs  and  SSBICs  which  are  by 
definition  eligible  for  the  prepayment 
program,  will  be  given  the  opportunity 
to  make  this  determination  themselves. 

SBA  has  operated  a  Development 
Company  Program  which  involves  the 
guaranteeing  of  Development  Company 
debentures  and  the  sale  of  those 
debentures  for  over  15  years.  Prior  to 
1986,  that  program  was  known  as  the 
503  program.  Thereafter,  it  became 
known  as  the  504  program. 

The  503  program,  like  the  current  504 
program,  provided  long-term,  fixed-rate 
financing  to  small  firms  for  plant 
acquisition,  construction,  conversion  or 
expansion,  purchase  of  equipment  and 
job  creation.  The  program  differed  from 
the  current  504  program  chiefly  because 
imder  the  503  program  Development 
Company  debentures,  the  proceeds  of 
which  were  used  to  fund  individual 
loans  to  small  businesses,  were  sold  to 
the  Federal  Financing  Bank  following 
SBA's  guaranty.  Under  the  504  program, 
established  by  legislation  in  1986.  these 
same  debentures  are  now  guaranteed 
and  pooled  by  SBA  and  purchased  by 
private  sector  underwriters.  Certificates 
backed  by  the  pooled  debentures  are 
sold  in  the  private  markets  at  market 
interest  rates. 

Presently,  some  3,500  503  borrowers 
are  carrying  loans  with  average 
remaining  terms  to  maturity  of  11  years 
and  average  interest  rates  of  IOV2 
percent.  Many  borrowers  would  like  to 
prepay  or  refinance  their  loans  but  have 
been  precluded  from  doing  so  by  the 
prepayment  penalty  clauses  which  were 
made  a  condition  of  their  borrowings. 
Under  those  conditions,  a  503  loan  may 
be  prepaid  prior  to  scheduled  maturity 
by  paying  an  amount  equal  to  the 
present  value  of  the  remaining 
payments  of  principal  and  interest  on 
the  loan  using  a  discount  rate  based  on 
current  market  yields  on  Treasury 
obligations  of  comparable  maturities. 


These  regulations  provide  borrowers 
of  503  loans  or  issuers  of  SBIC  or  SSBIC 
debentures  the  opportunity  to  prepay 
their  loans  or  debentiues  with  a 
substitute  penalty  which  is  set  forth  in 
the  following  schedule  based  upon  the 
original  term  of  either  the  debenture 
which  funded  the  503  loan  or  the  SBIC 
or  SSBIC  debenture,  and  which  will  be 
applied  to  the  unpaid  principal  balance 
due  on  the  debenture  on  the  date  of 
prepayment: 

1.  with  respect  to  a  10-year  term  loan 
or  debenture,  8.5  percent; 

2.  with  respect  to  a  15-year  term  loan 
or  debenture,  9.5  percent; 

3.  with  respect  to  a  20-year  term  loan 
or  debenture,  10.5  percent; 

4.  wida  respect  to  a  25-year  term  loan 
or  debenture,  11.5  percent. 

Any  shortfall  on  the  difference 
between  the  resulting  payment  and  the 
original  contractual  premium  on  the 
debenture  will  be  made  up  by  SBA  from 
funds  specifically  appropriated  by 
Congress  for  that  purpose.  The  terms 
and  conditions  under  which 
prepayment  may  take  place  are 
explained  in  §  109.2-4  of  these 
regulations,  and  are  explicitly  required 
by  Pub.  L.  103-403. 

Consistent  with  Pub.  L.  103-403,  SBA 
will  use  certified  mail  and  other 
reasonable  means  to  notify  each  eligible 
issuer  and  borrower  of  the  prepayment 
program.  Each  preliminary  notice  will 
specify  the  range  and  dollar  amount  of 
repurchase  premiums  which  could  be 
required  of  that  issuer  or  borrower  in 
order  to  participate  in  the  program.  In 
carrying  out  this  program,  SBA  will 
provide  a  period  of  45  days  following 
the  receipt  of  notice  during  which  the 
issuer  or  borrower  must  notify  the  SBA 
of  intent  to  participate  in  the  program, 
at  the  close  of  which  no  more 
notifications  of  intent  will  be  accepted 
by  SBA.  SBA  shall  require  anyone  who 
gives  notice  of  intent  to  participate  to 
make  an  earnest  money  deposit  of 
$1,000  which  shall  not  be  refundable 
but  which  shall  be  credited  toward  the 
final  repurchase  premium. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  SBA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  rule  will  not 
constitute  a  significant  regulatory  action 
for  purposes  of  Executive  Order  12866, 
since  the  change  is  not  likely  to  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more. 


SBA  certifies  that  this  rule  will  not 
impose  additional  reporting  or  record 
keeping  requirements  which  would  be 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  Ch.  35. 

SBA  certifies  that  this  rule  will  not 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

SBA  certifies  that  this  rule  is  drafted, 
to  the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  Section 
2  of  Executive  Order  12778. 

This  rule  is  being  published  as  an 
interim  final  rule  because  section  509(f) 
of  Pub.  L.  103-403  requires  publication 
of  a  final  rule  within  30  days  of 
enactment  of  this  legislation.  SBA  will 
review  any  comments  submitted  in 
response  to  this  publication  before 
finalizing  the  rule.  In  this  regard,  SBA 
certifies  that  publication  of  this  rule  in 
accordance  with  the  notice  and 
comment  requirements  of  5  U.S.C.  553 
is  unnecessary  or  impractical  because  of 
this  requirement. 

List  of  Subjects  in  13  CFR  Part  109 

Investment  companies.  Loan 
programs— business.  Small  businesses.  • 

Accordingly,  pursuant  to  15  U.S.C. 
636(b)(6)  and  15  U.S.C.  695,  et  seq..  SBA 
adds  a  new  part  109  to  title  13  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  109— PREPAYMENT  OF  SMALL 
BUSINESS  INVESTMENT  COMPANY 
AND  CERTIFIED  DEVELOPMENT 
COMPANY  DEBENTURES 

Sec. 

109.1  Purpose. 

109.2  Requirements. 

109.3  No  prepayment  fees  or  penalties. 

109.4  ReHnancing  limitations. 

109.5  Definitions. 

Authority:  15  U.S.C.  636a))(6);  15  U.S.C. 
695  et  seq. 

§  109.1    Purpose. 

Subject  to  the  requirements  set  forth 
in  §  109.2  below,  an  issuer  of  a 
debenture  which  has  been  purchased  by 
the  Federal  Financing  Bank  and 
guaranteed  by  the  Small  Business 
Administration  (SBA)  under  the  Small 
Business  Investment  Act  of  1958  (Act) 
who  has  been  notified  of  the  right  to 
make  an  election  under  these 
regulations,  may  at  the  election  of  the 
borrower  (in  the  case  of  a  loan  made 
with  the  proceeds  of  a  debenture 
guaranteed  under  section  503  of  the  Act 
or  the  issuer  (in  the  case  of  a  small 
business  investment  company)  within 
45  days  of  notification,  after  forwarding 
•    to  SBA  a  nonrefundable  deposit  of 
$1,000,  and  with  the  approval  of  the 
SBA.  prepay  such  debenture  in 


Federal  Register /Vol.  59.  No.  225 /Wednesday,  November  23.  1994 /Rules  and  Regulations      60307 


accordance  with  the  provisions  of  this 
part.  A  small  business  investment 
company  operating  under  the  authority 
of  section  301(d)  of  the  Act  that  has 
issued  a  debenture  that  was  purchased 
by  and  is  held  by  the  SBA.  may.  under 
the  same  terms  and  conditions,  prepay 
such  debenture,  and  the  penalty  as 
provided  in  this  part. 

(a)  Procedure— (1)  In  General.  In 
making  a  prepayment  under  §  109.1 
above: 

(i)  The  borrower  (in  the  case  of  a  loan 
made  under  section  503  of  the  Act)  or 
the  issuer  (in  the  case  of  a  small 
business  investment  company)  shall  pay 
to  the  Federal  Financing  Bank  an 
amount  that  is  equal  to  the  sum  of  the 
unpaid  principal  balance  due  on  the 
debenture  as  of  the  date  of  the 
prepayment  (plus  accrued  interest  at  the 
coupon  rate  on  the  debenture)  and  the 
amount  of  the  repurchase  premium 
described  in  paragraph  (a)(2)  of  this 
section;  and 

(ii)  The  SBA  shall  pay  to  the  Federal 
Financing  Bank  the  difference  between 
the  contractual  repurchase  premium 
paid  by  the  borrower  under  this  section 
and  the  repurchase  premium  that  the 
Federal  Financing  Bank  would 
otherwise  have  received  on  the  date  of 
repayment. 

(2)  Repurchase  premium. 

(i)  In  general.  For  purposes  of 
paragraph  (a)(lj(i)  of  this  section,  the 
repurchase  premium  is  the  amount 
equal  to  the  product  of — 

(A)  The  unpaid  principal  balance  due 
on  the  debenture  on  the  date  of 
prepayment;  and 

(B)  The  applicable  percentage  rate,  as 
determined  in  accordance  with 
paragraphs  (a)(2)  (ii)  and  (iii)  of  this 
section. 

(ii)  Applicable  percentage  rate.  For 
purposes  of  paragraph  (a)(2)  (i)(B)  of  this 
section,  the  applicable  percentage  rate 
means: 

(A)  With  respect  to  a  10-year  term 
loan  or  debenture.  8.5  percent; 

(B)  With  respect  to  a  15-year  term 
loan  or  debenture,  9.5  percent; 

(C)  With  respect  to  a  2G-year  term 
loan  or  debenture,  10.5  percent; 

(D)  With  respect  to  a  25-year  term 
loan  or  debenture,  11,5  percent. 

(iii)  Adjustments  to  applicable 
percentage  rate.  The  percentage  rates 
described  in  paragraph  (a)(2)(B)  of  this 
section  shall  be  increased  or  decreased 
by  the  SBA  by  a  factor  not  to  exceed 
one-third,  if  the  same  factor  is  applied 
in  each  case  and  if  SBA  determines  that 
an  adjustment  is  necessary,  based  on  the 
number  of  issuers  and/or  borrowers 
having  given  notice  of  their  intent  to 
participate,  in  order  to  make  the 
program  (including  the  amounts 


appropriated  for  this  purpose  under 
Pub.  L.  103-317)  resuh  in  no  substantial 
net  gain  or  loss  of  revenue  to  the  Federal 
Financing  Bank  or  the  SBA.  Amounts 
collected  in  excess  of  the  amount 
necessary  to  ensure  revenue  neutrality 
shall  be  refunded  to  the  borrowers. 

§109.2    Requirements. 

For  purposes  of  §  109.1  above,  the 
requirements  of  this  section  are  that: 

(a)  The  debenture  is  outstanding  and 
neither  the  loan  that  secures  the 
debenture,  if  any.  nor  the  debenture  is 
in  default  on  the  date  on  which  the 
prepayment  is  made; 

(b)  State,  local,  or  personal  fimds.  or 
the  proceeds  of  a  refinancing  in 
accordance  with  §  109.4  are  used  to 
prepay  or  roll  over  the  debenture;  and 

(c)  With  respect  to  a  debenture  issued 
under  section  503  of  the  Act.  the  issuer 
certifies  that  the  benefits,  net  of  fees  and 
expenses  authorized  by  these 
regulations,  associated  with  prepayment 
of  the  debenture  are  entirely  passed 
through  to  the  borrower. 

§  1 09.3    No  prepayment  fees  or  penalties. 
No  fees  or  penaUies  other  than  those 
specified  in  this  part  may  be  imposed 
on  the  issuer,  the  borrower,  the  SBA,  or 
any  fund  or  account  administered  by  the 
SBA  as  the  result  of  a  prepayment  under 
this  part. 

§  1 09.4    Refinancing  limitations. 

(a)  In  general.  The  refinancing  of  a 
debenture  under  sections  504  and  505  of 
the  Act.  in  accordance  with  §  109.2(b)— 

(1)  Shall  not  exceed  the  amount 
necessary  to  prepay  existing  debentures, 
including  all  costs  associated  with  the 
refinancing  and  any  applicable 
prepayment  penalty  or  repurchase 
premium;  and 

(2)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section  shall  be 
subject  to  the  provisions  of  sections  504 
and  505  of  the  Act  and  the  regulations 
promulgated  thereunder,  including 
regulations  governing  payment  of 
authorized  expenses,  commissions,  fees, 
and  discounts  to  brokers  and  dealers  in 
trust  certificates  issued  pursuant  to 
section  505  of  the  Act. 

(b)  Job  creation.  An  applicant  for 
refinancing  of  a  loan  made  pursuant  to 
section  503  of  the  Act  with  the  proceeds 
of  the  debenture  funded  under  section 
504  of  the  Act  shall  not  be  required  to 
demonstrate  that  a  requisite  number  of 
jobs  will  be  created  with  the  proceeds 
of  the  debenture. 

(c)  Loan  processing  fee.  To  cover  the 
cost  of  loan  packaging,  processing,  and 
other  administrative  fiinctions.  a 
development  company  that  provides 
refinancing  under  §  109.2(b)  above  may 


impose  a  one-time  loan  processing  fee. 
not  to  exceed  0.5  percent  of  the 
principal  amount  of  the  loan. 

(d)  iVew  debentures.  Issuers  of 
debentures  under  title  HI  of  the  Act  may 
issue  new  debentures  in  accordance 
with  such  title  in  order  to  prepay 
existing  debentures  as  authorized  in  this 
part. 

§109.5    Definitions. 

For  purposes  of  this  part: 

(a)  The  term  issuer  means: 

(1)  The  qualified  State  or  local 
development  company  that  issued  a 
debenture  pursuant  to  section  503  of  the 
Act  which  has  been  purchased  by  the 
Federal  Financing  Bank;  and 

(2)  A  small  business  investment 
company  licensed  pursuant  to  section 
(c)  or  (dj  of  section  301  of  the  Act;  or 

(b)  The  term  borroiver  means  a  small 
business  concern  whose  loan  secures  a 
debenture  issued  pursuant  to  section 
503  of  the  Act. 

Dated:  November  15.  1994. 
Cassandra  M.  Pulley. 
Acting  Administrator. 

[PR  Doc.  94-28845  Filed  11-22-94;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  25 

[Docket  No.  NM-102:  Special  Conditions 
No.  25-ANtM-82] 

Special  Conditions;  Modified  Cessna 
Model  501  and  551  Series  Airplanes. 
High  Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  501  and  551  series 
airplanes  modified  by  AMR  Combs.  Inc.. 
of  Denver.  Colorado.  These  airplanes  are 
equipped  with  high-technology  digital 
avionic  systems  that  perform  critical 
functions.  The  applicable  type 
certification  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  that  these  systems  perform  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effect! vie^ate  of  these 
special  conditions  is  November  16, 
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1994.  Comments  must  be  received  on  or 
before  January  9, 1995. 
ADDRESSES:  Comments  on  these  final 
special  conditions  may  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel.  Attn:  Rules  Docket 
(ANM-7),  Docket  No.  NM-102. 1601 
Lind  Avenue  SW.,  Renton,  WA  98055- 
4056;  or  delivered  in  duplicate  to  the 
Office  of  the  Assistant  Chief  Counsel  at 
the  above  address.  Comments  must  be 
marked  "Docket  No.  NM-102." 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch.  ANM-113.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
(206) 227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments,  A  report 
summarizing  such  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-102." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  September  28. 1994,  AMR  Combs, 
Inc..  of  Denver.  Colorado,  applied  for  a 
supplemental  type  certificate  to  modify 
the  Cessna  Model  501  and  551  series 
airplanes.  The  Model  501  and  551 
airplanes  are  single-pilot  business  jets 
with  two  aft-mounted  turbojet  engines, 
capable  of  operating  with  nine  and 


eleven  passengers,  respectively.  The 
proposed  modification  incorporates  the 
installation  of  a  pilot's  side  Digital 
Electronic  Flight  Instnunent  System 
(EFIS),  which  presents  critical 
information  and  annunciation  to  the 
pilot.  This  system  is  potentially 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  Federal  Aviation  Regulations  (FAR), 
AMR  Combs,  Inc.,  must  show  that  the 
modified  Cessna  Model  501  and  551 
series  airplanes  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A27CE.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A27CE 
include  the  following:  14  CFR  part  23  of 
the  FAR,  effective  February  1, 1965,  as 
amended  by  Amendments  23-1  through 
23-16;  and  14  CFR  part  25  of  the  FAR, 
effective  February  1, 1965,  as  amended 
by  Amendments  25-1  through  25-17. 
Those  sections  of  part  23  and  part  25 
that  are  pertinent  to  this  installation 
include:  §  23.1311,  as  amended  through 
amendment  23-41;  §§  25.1301, 
25.1303(b),  and  25.1322,  as  amended 
through  Amendment  25-38;  and 
§§  25.1309,  25.1321(a),  (b),  (d),  and  (e), 
25.1331,  25.1333,  and  25.1335,  as 
amended  through  Amendment  25-41.  In 
additon,  the  certification  basis  may 
include  other  amendments  and  findings 
of  equivalent  safety  that  are  not  relevant 
to  these  special  conditions.  These 
special  conditions  will  form  an 
additional  part  of  the  certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25.  as  amended),  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  501  and  551 
series  airplanes  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  1 1.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29.  and  become  part  of 
the  tvpe  certification  basis  in 
accordance  with  §21. 101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 


modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  fix)m 
HIRF.  Increased  power  levels  ft-om 
ground  based  radio  transmitters  and  the 
growing  use  of  electrical  and  electronic 
systems  to  command  and  control 
airplanes  have  made  it  necessary  to 
provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  modified  Cessna  501  and  551 
series  airplanes  that  would  require  that 
new  technology  electrical  and  electronic 
systems,  such  as  the  EFIS  and  digital 
avionics  systems,  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  the  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immimity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  couplmg  of 
electromagnetic  energy  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  and  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 


Aver- 
age (V/ 
M) 


10  KHz-100  KHz  .... 
100  KHz-500  KHz  .. 
500  KHz-2000  KHz 
2  MHz-30  MHz 
30  MHz-70  MHz 
70MHZ-100MHZ 
100  MHz-200  MHz 
200  MHz-400  MHz 
400  MHz-700  MHz 
700MHZ-10GOMHZ 

1  QHz-2  GHz  .... 

2  QHz^  GHz  .... 
4  GHz-6  GHz  .... 
6  GHz-8  GHz  .... 
8  GHz-12  GHz  .. 
12GHz-18GHz 
18GHZ-40GHZ 


As  discussed  above,  these  special 
conditions  are  applicable  to  the  Cessna 
Model  501  and  551  series  airplanes, 
modified  by  AMR  Combs,  Inc..  of 
Denver.  Colorado.  Should  AMR  Combs. 
Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  No.  A27CE  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well,  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  the 
Cessna  501  and  551  series  airplanes 
modified  by  AMR  Combs.  Inc.,  of 
Denver,  Colorado.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
Cessna  501  and  551  series  airplanes. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 


List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1 344, 1 348(c). 
1352, 1354(a),  1355, 1421  through  1431, 
1502, 1651(b)(2).  42  U.S.C.  1857f-10,  4321  et 
seq;  E.O.  11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Cessna  501  and  551  series  airplanes 
modified  by  AMR  Combs,  hic.  of 
Denver,  Colorado. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definition  applies 
with  respect  to  these  special  conditions: 
Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on 
November  16. 1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
[PR  Doc.  94-28917  Filed  11-22-94;  8:45" ami 
BILUNG  CODE  4910-t3-M 

14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-61] 

Amendment  of  VOR  Federal  Airway  V- 
481 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
airspace  designation  for  Federal  Airway 
V-481  in  which  the  Newberg  radial  is 
in  error.  In  the  airspace  designation,  the 
"Newberg  203°"  radial  is  changed  to  the 
"Newberg  204°"  radial. 
EFFECTIVE  DATE:  0901  UTC.  February  2, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 


Information  Division,  Air  Trafiic  Rules 
and  f*rocedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATK)N: 
The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  airspace  designation  for  Federal 
Airway  V-481  by  changing  the 
"Newberg  203°"  radial  to  "Newberg 
204""  radial.  I  find  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  would  not  be  particularly 
interested.  Domestic  VOR  Federal 
airways  are  published  in  paragraph 
6010(a)  of  FAA  Order  7400.9B  dated 
July  18, 1994.  and  effective  September 
16,  1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  ainvay 
listed  in  this  document  will  be 
pubHshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71^AMENDE0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.SC.  app.  1348(a).  1354(a). 
1510;  E.O.10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation         I 


IMI 
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Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Pamgraph  60J0(a)— Domestic  VOR  Federal 
Airways 


V-481     (Revised) 

From  Eugene,  OR.  via  Corvallis,  OR,  to  INT 
Corvallis  351°  and  Newberg.  OR.  204" 
radials. 

*         *         •         •         ft 

Issued  in  Washington.  DC.  on  November  7. 
1994. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-28921  Filed  11-22-94:  8:45  ami 
BIUINQ  COOC  4t10-13-P 


14CFRPart73 

[Alrspac«  Docket  No.  94-AGL-26] 

Revocation  of  Restricted  Areas  R-5503 
A  and  B;  Wilmington,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  removes 
Restricted  Areas  R-5503A  and  B. 
Wilmington.  OH.  As  a  result  of  the  base 
closure  and  realignment  process,  the 
4950th  Test  Wing  at  Wright-Patterson 
Air  Force  Base  (AFB).  OH.  is  relocating 
to  Edwards  AFB,  CA.  The  need  for 
special  use  airspace  at  this  location  no 
longer  exists. 

EFFECTIVE  DATE:  0901  UTC.  February  2. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kadechka.  Military  Operations 
Program  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-7683. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  removes 
Restricted  Areas  R-SS03A  and  B, 
Wilmington.  OH.  As  a  result  of  the  base 
closure  and  realignment  process,  the 
4950th  Test  Wing  at  Wright-Patterson 
AFB.  OH.  is  relocating  to  Edwards  AFB. 
CA.  Because  of  this  move,  there  is  no 
longer  a  requirement  for  this  special  use 
airspace.  Because  this  action  is  a  minor 
technical  amendment  in  which  the 
public  is  not  particularly  interested,  I 
find  that  notice  and  public  procedure 


under  5  U.S.C.  553(b)  are  unnecessary. 
Section  73.55  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8B  dated  March  9. 
1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  removes  special  use 
airspace.  This  action  is  not  subject  to 
environmental  assessments  arid 
procedures  in  accordance  with  FAA 
Order  1050. ID.  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts"  and  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  134a(a).  1354(a). 
1510.  1522:  E.O.  10854.  24  FR  9565.  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g): 
14  CFR  11.69. 

§73.55    [Amended] 

2.  Section  73.55  is  amended  as 
follows: 

R-5503A    Wilmington.  OH  IRemove) 
R-5503B    Wilmington,  OH  [Remove) 

Issued  in  Washington,  DC,  on  November 
15, 1994 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-28919  Fi)ed  11-22-94:  8:45  am) 
BILUNO  CODE  «*ie-13-P 


14  CFR  Part  91 

[Docket  Nos.  27869;  27894;  27899] 

Dispositions  of  Noise  Waiver  Petitions 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Disposition  of  Noise  Waiver 

Petitions. 

SUMMARY:  This  document  contains  the 
dispositions  of  three  petitions  for  waiver 
ftt)m  the  first  compliance  date  under  the 
Stage  3  transition  regulations.  Because 
of  significant  public  interest  in  the  filing 
of  these  petitions  and  the  FAA's 
analysis  of  the  arguments  presented 
therein,  the  FAA  is  publishing  these 
dispositions  to  disseminate  its  policy  as 
established  in  these  dispositions. 
EFFECTIVE  DATE:  These  determinations 
are  effective  November  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurette  Fisher  (AEE-300).  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  SW..  Washington. 
DC  20591;  phone  (202) 267-3553. 
SUPPLEMENTARY  INFORMATION:  When  the 
FAA  promulgated  the  regulations 
requiring  a  transition  to  an  all  Stage  3 
fleet,  it  established  a  series  of  three 
dates  by  which  a  certain  level  of 
compliance  must  be  established;  the 
first  compliance  date  is  December  31. 
1994. 

The  regulations  also  include,  in 
§91.871,  a  provision  allowing  an 
operator  to  apply  for  a  waiver  from  any 
interim  compliance  requirement. 
Section  91.871  sets  out  the  information 
that  must  be  filed  by  a  petitioner, 
including  a  showing  that  a  grant  of  a 
waiver  would  be  in  the  public  interest, 
the  operator's  plan  for  compliance,  the 
petitioning  operator's  current  financial 
position  and  fleet  composition,  and  a 
showing  that  compliance  would  be 
financially  onerous,  physically 
impossible,  technologically  infeasible, 
or  that  it  would  have  an  adverse  impact 
on  competition  or  service  to  small 
communities. 

This  document  sets  out  the  FAA's 
dispositions  of  three  of  the  first 
petitions  for  waiver  received  pursuant 
to  §91.871.  Because  of  significant 
public  interest  in  the  filing  of  these 
petitions  and  the  FAA's  analysis  of  the 
arguments  presented  therein,  the  FAA  is 
publishing  these  dispositions  to 
disseminate  its  policy  on  waivers  from 
the  transition  rules.  Subsequent 
dispositions  by  the  FAA  will  be 
published  in  summary  form  only. 

Each  determination  was  made  on  the 
basis  of  the  filings  of  the  individual 
petitioner,  and  thus  no  combined  I 


summary  of  these  dispositions  is 
appropriate.  These  dispositions  and  the 
supporting  petitions,  public  comments, 
and  other  documentation  are  available 
for  review  in  the  FAA  Rules  Docket,  800 
hidependence  Ave.,  SW.,  Washington, 
DC.  Dockets  may  be  inspected  in  Room 
915G  weekdays  fit)m  9:00  a.m.  to  5:00 
p.m.,  except  federal  holidays. 

Issued  in  Washington,  DC  on  November  17. 
1994. 

Louise  E.  MaiUett, 

Director  of  Environment  and  Energy. 

Regulatory  Docket  No.  27869 

In  the  Matter  of  the  petition  of  Millon 
Air,  Inc.  for  a  waiver  from  14  CFR 
91.865. 

Denial  of  Waiver 

By  petition  dated  August  3, 1994, 
Suzette  Matthews,  Berstein  &  Matthews, 
5649  John  Barton  Payne  Road,  Marshall, 
VA  22115,  petitioned  the  Federal 
Aviation  Administration  (FAA)  on 
behalf  of  Millon  Air,  Inc.  (Millon  Air), 
pursuant  to  14  CFR  91.871  for  a  waiver 
from  14  CFR  91.865.  A  grant  of  the 
requested  waiver  would  allow  Millon 
Air  to  operate  all  of  its  Stage  2  airplanes 
beyond  the  interim  compliance  date  of 
December  31, 1994. 

The  petitioner  requests  relief  fi:t)m  the 
following  regulation: 

Section  91.865  requires  that  after 
December  31, 1994,  each  operator  of 
Stage  2  airplanes  (other  than  new 
entrant  air  carriers)  must  either  reduce 
the  number  of  Stage  2  airplanes  it 
operates  by  25%  (to  75%  of  its  base 
level)  or  achieve  a  fleet  mix  of  airplanes 
that  is  55%  Stage  3. 

The  petitioner  applied  for  relief 
pursuant  to  14  CFR  91.871,  which 
provides  that  any  operator  subject  to 
§  91.865  may  apply  for  a  waiver  from 
any  interim  compliance  requirement, 
and  must  submit  the  information 
described  in  that  section  including  the 
applicant's  financial  position,  the  status 
of  its  fleet  and  operations,  the  reason  the 
waiver  is  necessary,  and  the  public 
interest  to  be  served  in  granting  a 
waiver. 

The  petitioner  submitted  the 
following  arguments  and  information  in 
support  of  its  request  for  a  waiver: 

Millon  Air  operates  an  all-cargo 
service  on  a  charter  basis  worldwide 
and  by  scheduled  service  between  the 
United  States  and  Central  and  South 
America.  Millon  Air  operates  a  fleet  of 
four  Stage  2  airplanes,  three  Boeing 
707 's  and  one  McDonnell  Douglas  DC- 
8.  To  comply  with  the  December  31, 
1994,  interim  compliance  date  in 
§  91.865(b).  Millon  Air  would  need  to 
retrofit  or  ground  one  of  its  airplanes.  If 


Millon  Air  chooses  to  comply  with  the 
55%  Stage  3  fleet  mix  requirement  of 
§  91.867(d),  it  would  need  to  add  four 
Stage  3  airplanes  to  its  fleet  of  four  Stage 
2  airplanes. 

The  petitioner  states  that  neither 
option  is  considered  possible.  First, 
Millon  Air  states  that  because  no  retrofit 
equipment  is  currently  available  or 
under  development  to  upgrade  its 
current  airplanes  to  Stage  3,  retrofit  of 
one  airplane  is  technically  and 
physically  impossible.  Further,  even  if 
Stage  3  retrofit  equipment  were 
available,  the  cost  of  such  equipment 
would,  based  on  the  cost  of  comparable 
equipment,  exceed  the  value  of  the 
airplanes. 

"The  petitioner  also  states  that 
purchasing  a  replacement  Stage  3 
airplane  would  be  prohibitively 
expensive  for  a  carrier  its  size,  and  that 
such  airplanes  would  be  too  costly  to 
operate  in  the  competitive  markets  in 
which  Millon  Air  operates.  Millon  Air 
also  states  that  it  has  been  imable  to 
locate  any  used  aircraft  that  have  been 
upgraded  to  Stage  3  for  lease  or 
purchase. 

Millon  Air  states  that  because  it 
operates  out  of  Miami,  Florida,  taking 
off  over  water,  the  environmental 
impact  of  its  one  additional  airplane 
would  be  negligible.  Millon  Air  states 
that  removing  one  aircraft  from  service, 
however,  would  have  a  significant 
negative  impact  on  competition  in  the 
markets  it  serves.  Millon  Air  states  that 
it  believes  that  the  FAA  should  grant 
waivers  to  all  operators  of  707's  and 
DC-8's  for  which  no  noise  retrofit 
equipment  is  available. 

Millon  Air  also  states  that  a  waiver 
would  be  in  the  public  interest  because 
there  are  no  safety  implications  in 
continuing  Stage  2  operation,  and 
because  those  wishing  to  ship  items 
between  the  United  States  and  CentBal 
and  South  America  have  "no  real 
alternatives  to  the  reasonably  priced  air 
transportation  provided  by  small 
operators  such  as  Millon  Air." 

On  September  7, 1994,  the  FAA  sent 
a  letter  to  the  petitioner  indicating  that 
the  agency  considered  the  petition  to  be 
lacking  certain  information. 
Specifically,  the  FAA  requested  that  the 
petitioner  submit  additional  information 
concerning  how  the  grant  of  a  waiver 
would  benefit  the  public  as  a  whole, 
and  more  information  on  the 
petitioner's  compliance  plan  and  its 
good  faith  efforts  to  comply  with 
§91.865. 

On  September  19, 1994,  the  petitioner 
responded  by  reiterating  the  arguments 
presented  in  its  original  petition 
concerning  public  interest.  The 
petitioner  also  stated  that  jts  compliance 


plans  were  submitted  pursuant  to 
§91.875  as  required. 

On  October  6. 1994,  a  summary  of  the 
p)etitioner's  request  was  published  in 
the  Federal  Register  for  public 
comment.  Eight  commenters  responded 
to  the  notice,  including  four  operators, 
two  air  carrier  associations,  and  two 
airport  associations.  All  of  the 
conmienters  opposed  a  grant  of  the 
requested  waiver. 

The  FAA's  analysis  is  as  follows: 

The  FAA  has  determined  that  the 
petitioner  has  not  met  the  criteria 
outlined  in  14  CFR  §,91.871,  and  the 
grant  of  the  petitioner's  request  for  a 
waiver  would  not  be  in  the  public 
interest. 

First,  Millon  Air  states  that  it  needs 
the  requested  waiver  because  no 
equipment  is  available  to  retrofit  either 
of  the  airplane  types  it  operates,  Boeing 
707's  and  a  McDonnell  Douglas  DC-8. 
Accordingly.  Millon  Air  concludes  that 
retrofit  is  technically  and  physically 
impossible. 

"The  FAA  cannot  accept  the 
nonexistence  of  retrofit  equipment  as 
the  basis  for  a  waiver.  If  it  did,  the 
agency  would  be  obligated  to  grant  a 
waiver  to  every  operator  of  such 
equipment,  ostensibly  for  the  entire 
interim  compliance  period.  The  FAA  is 
confident  that  this  was  not  the  intent  of 
Congress  in  directing  a  phased 
reduction  in  noise  in  the  Airport  Noise 
and  Capacity  Act  of  1990;  in  fact,  these 
older  airplanes  with  no  ability  to  be 
upgraded  are  precisely  the  airplanes 
that  must  be  eliminated  from  the  fleet  to 
meet  the  goals  established  by  Congress 
for  a  quieter  overall  aircraft  operating 
environment.  Further,  by  ordering  a 
phased  reduction.  Congress  sought  to 
soften  the  economic  blow  of  a  sudden 
operational  prohibition.  To  protect  these 
airplanes  until  the  final  compliance  date 
would  not  only  negate  the  goal  of  the 
Congressional  mandate,  but  would 
eliminate  the  expected  interim  noise 
benefits  and  unduly  reward  the  actions 
of  those  operators  of  the  oldest  airplanes 
that  chose  not  to  invest  in  the  newer 
technology  that  their  competitors  have. 

To  the  FAA,  technologically 
infeasible  means  a  viable  retrofit 
program  is  under  active  development 
for  a  particular  aircraft  model,  and  that 
the  petitioner  has  committed  to  taking 
advantage  of  that  technology  as  soon  as 
It  is  available.  The  FAA  would  evaluote 
such  requests  in  light  of  whether  a 
reasonable  expectation  exists  for 
certification,  manufacture,  delivery,  and 
installation  of  that  technology  as  put 
forth  by  the  petitioner,  including  an 
evaluation  of  when  the  development 
program  began. .  -    ♦  -«-.     ~  ■  :    .. 
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To  the  FAA,  physically  impossible 
nieuMS  while  appropriate  noise 
abatement  technology  exists,  the 
petitioner  is  unable  to  achieve  delivery 
and  installation  of  that  technology  in 
time  to  meet  the  interim  compliance 
date.  In  evaluating  such  a  petition,  the 
FAA  would  consider  the  amount  of 
notice  the  individual  petiiioner  had  of 
its  need  for  the  technology,  as  well  as 
the  petitioner's  other  actions  toward 
compliance.  The  FAA  would  not,  for 
example,  accept  the  argument  of  an 
established  operator  that,  when  it 
sought  to  purchase  such  technology  in 
late  1994,  discovered  that  delivery 
positions  were  not  available  in  time  to 
meet  the  E)ecember  31, 1994, 
compliance  date. 

Millon  Air's  circumstances  do  not 
meet  either  the  situations  outlined 
above,  but  the  petition  does  state  that 
Millon  Air  seeks  only  temporary  relief 
"so  it  can  continue  to  operate  its  airt:raft 
until  suitable  retrofit  or  comparable 
replacement  equipment  becomes 
available."  Millon  Air  also  argues  that 
there  are  no  comparable  replacements 
for  these  airplanes  that  can  be  operated 
as  cheaply.  Taken  together,  one 
conclusion  would  be  that  there  will 
never  be  a  suitable  replacement  since  it 
is  unlikely  that  a  newer,  quieter  airplane 
would  ever  be  cheaper  to  acquire  and 
operate  than  those  in  Millon  Air's 
current  fleet;  a  waiver  on  such  groimdse 
would  apparently  continue  indefinitely. 
Further,  §  91.871(e)  states  that  no  waiver 
will  be  granted  for  a  period  any  longer 
than  the  date  of  the  next  compliance 
period.  Millon  Air's  petition  does  not 
show  any  expectation  that  the 
rirt:umstances  or  its  approach  to 
compliance  will  change  in  that  time 

As  indicated  previously,  the  FAA 
examines  closely  each  petitioner's  plans 
and  actual  actions  toward  compliance  in 
determining  whether  a  waiver  request  is 
reasonable  and  was  made  in  good  faith. 
In  its  required  filings,  Millon  Air 
initially  reported  Lhat  it  planned  to  meet 
the  compliance  requirements  by 
"retirement  of  Stage  II  or  addition  of 
Stage  III  aircraft."  In  two  subsequent 
reports,  Millon  Air  indicated  that  it 
planned  to  comply  in  1994  by  phasing 
out  25%  of  its  Stage  2  airplanes  without 
further  detail.  Millon  Air's  petition  does 
not  contain  any  information  as  to 
changed  circumstances  or  why  the 
retirement  of  one  airplane  is  no  longer 
feasible.  While  Millon  Air  has  looked 
into  the  lease  or  purchase  of  Stage  3 
airplanes  as  an  alternative,  it  concluded 
that  purchase  of  a  new  airplane  is 
financially  impossible  and  that  no  used 
aircraft  are  available  for  purchase  or 
lease.  Accordingly,  the  petitioner  has 
chosen  to  re-lease  the  same  airplanes 
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with  full  knowledge  that  the 
composition  of  its  fleet  would  not  meet 
the  first  compliance  deadline. 

The  FAA  has  determined  that  these 
actions  do  not  constitute  a  good  faith 
effort  to  comply  with  the  interim 
compliance  requirements.  In  general,  a 
good  faith  effort  to  comply  is  one  in 
which  the  operator  established  a  timely, 
achievable  plan  for  compliance  and 
made  reasonable  efforts  to  keep  that 
plan  current  and  follow  it.  Waivers  will 
be  considered  for  operators  with  such  a 
plan  that,  for  the  reasons  presented, 
became  unable  to  follow  that  plan  in 
time  to  meet  the  compliance  date.  Good 
faith  would  generally  not  be  found 
when,  for  example,  an  operator's  plan 
depends  on  its  hope  that  new 
technology  will  be  developed,  where  an 
operator's  actions  reflect  no  effort  to 
investigate  available  options,  or  when 
an  operator  makes  only  eleventh-hour 
efforts  that  it  reasonably  should  have 
known  would  not  be  successful  before 
the  comphance  date  at  hand.  In  this 
case,  the  FAA  has  determined  that  no 
good  faith  effort  has  been  demonstrated, 
since  Millon  Air  has  not  shown  a 
willingness  even  to  adhere  to  its  own 
compliance  plan,  but  appears  to  be 
relying  on  the  existence  of  the  waiver 
provision  to  continue  its  current 
operations  after  the  December  31,  1994, 
compliance  date. 

Finally,  the  FAA  considers  full 
compliance  with  the  interim 
compliance  requirements  to  be  in  the 
public  interest,  and  any  waiver  granted 
from  an  interim  requirement  must 
reflect  a  net  public  benefit  when 
weighed  against  noncompliance  with 
the  rule.  Contrary  to  the  statements  of 
the  petitioner,  the  FAA  considers  this 
balance  to  be  more  than  a  lack  of  safety 
impact  or  a  negligible  impact  on  overall 
noise  in  the  petitioner's  operating 
environment.  The  petitioner  argues  that 
the  public  would  be  harmed  if  the  one 
airplane  involved  in  this  waiver  is 
removed  from  service  in  the  United 
States-South  America  cargo  operation  it 
offers.  In  presenting  such  an  argument 
in  a  petition  for  waiver,  the  FAA  would 
expect  to  see  some  assessment  of  the 
actual  impact  of  diminished  service  that 
could  reasonably  be  anticipated  by  the 
removal  of  the  petitioner's  airplane  from 
the  market.  Millon  Air  offers  no  such 
assessment,  only  stating  without 
supporting  evidence  that  the  prohibition 
of  operation  of  one  of  its  aircraft  will 
have  a  "significant  negative  impact  on 
competition." 

The  petitioner  also  states  that  cargo 
shippers  have  "no  real  alternatives  to 
the  reasonably  priced  air  transportation 
provided  by  operators  such  as  Millon 
Air,"  Again,  the  petitioner's  statement 


was  not  accompanied  by  any  evidence 
to  support  this  assertion  of  current  or 
anticipated  market  conditions.  The 
statement  is  contradicted,  however,  by 
submissions  of  the  commenters. 
including  air  cargo  associations  and 
other  cargo  carriers.  In  fact,  by  noting 
the  existence  of  other  similar  operators, 
the  petitioner's  statement  appears  to 
contradict  its  own  argument  that 
removal  of  its  single  airplane  will  have 
the  proffered  significant  effect  on 
competition. 

Finally,  many  of  the  petitioner's 
arguments  have  at  their  base  the 
petitioner's  choice  to  continue  operating 
with  the  same  equipment  and  desire  not 
to  adhere  to  its  own  compliance  plan. 
The  only  reasons  put  forth  are  that  no 
noise  abatement  technology  has  been 
developed  by  anyone  else  for  the  old 
airplanes  it  operates,  and  that  new 
technology  is  expensive.  These  same 
factors  face  every  operator  of  70  7  s  and 
DC-8's,  and  each  of  these  factors  has 
been  known  at  least  since  the  phased 
compliance  regulations  were 
promulgated  in  1991.  The  petitioner's 
choice  to  continue  operating  tliis  same 
equipment  is  a  business  decision  made 
with  full  knowledge  of  the  regulatory 
requirements,  and  there  is  no  public 
interest  to  be  served  in  allowing  a 
waiver  on  this  basis. 

Accordingly,  the  FAA  has  detennined 
that  the  totality  of  the  circumstances 
and  arguments  presented  by  the 
petitioner  for  a  waiver  from  §  14  CFR 
91.865  are  not  in  the  public  interest. 

In  consideration  of  the  foregoing,  1 
find  that  the  request  for  a  waiver  is  not 
in  the  public  interest.  Therefore,  by  the 
authority  delegated  to  me  by  the 
Administrator,  the  petition  for  a  waiver 
by  Millon  Air,  hic,  to  §91.865, 
pursuant  to  §91.871,  is  hereby  denied. 

Is.sued  in  Washington.  DC  on  November  17, 
1994. 

Louise  E.  Maillptt. 

Director  of  Environment  and  Energy. 

Regulatory  Docket  No.  27899 

In  the  Matter  of  the  petition  of 
AirTran  Ainvays.  Inc.  for  a  waiver  from 
14  CFR  91.867. 

Denial  of  Waiver 

By  petition  dated  September  1.  1994, 
AirTran  Airways,  Inc.  (AirTran) 
petitioned  the  Federal  Aviation 
Administration  (FAA)  pursuant  to  14 
CFR  91.871  for  a  waiver  from  14  CFR 
91.865.  On  September  13, 1994,  in 
response  to  questions  from  the  FAA,  the 
petitioner  submitted  a  supplement  to  its 
request.  The  requested  waiver  would 
allow  AirTran  to  operate  an  all  Stage  2 
fleet  until  June  30, 1995. 


Tlie  petitioner  requests  reUef  from  the 
following  regulation: 

Section  91.867  requires  that  after 
December  31, 1994,  each  new  entrant  air 
carrier  must  operate  a  fleet  that  is  at 
least  25%  Stage  3. 

The  petitioner  applied  for  relief 
pursuant  to  14  CFR  91.871,  which 
provides  that  any  new  entrant  operator 
subject  to  §  91.867  may  apply  for  a 
waiver  from  any  interim  compliance 
requirement,  and  must  submit  the 
information  described  in  that  section 
including  the  applicant's  financial 
position,  the  status  of  its  fleet  and 
operations,  the  reason  the  waiver  is 
necessary,  and  the  public  interest  to  be 
served  in  granting  a  waiver. 

The  petitioner  submitted  the 
following  arguments  and  information  in 
support  of  its  request  for  a  waiver: 

AfrTran  is  a  subsidiary  of  AirTran 
Corporation  (the  Corporation).  AirTran 
began  service  in  June  1994*  as  Conquest 
Sun  Airlines,  flying  passenger  charters. 
AirTran  began  scheduled  passenger 
Service  in  early  October  1994.  AirTran 
serves  the  "low  fare  leisure  market" 
from  the  East  Coast  to  Florida.  AirTran 
currently  operates  two  leased  Stage  2 
Boeing  737-200  airplanes.  The  leases 
for  these  airplanes  were  in  place  when 
the  Corporation  acquired  the  business  in 
June  1994.  AirTran  plans  to  acquire  two 
more  Stage  2  737-200  airplanes  in  late 

1994,  and  one  more  in  the  spring  of 

1995.  Under  §  91.867,  the  addition  of 
the  two  airplanes  in  late  1994  would 
require  one  of  the  four  airplanes  in 
AirTran 's  fleet  to  be  a  Stage  3  airplane 
after  December  31,  1994.  AirTran 's 
plans  to  acquire  those  aircraft  lead  to  his 
request  for  a  waiver. 

AirTran  indicates  that  the  leases  of 
the  airplanes  it  currently  operates  do 
nor  contain  provisions  to  hushkit  those 
airplanes  to  meet  Stage  3  noise  levels. 
AirTran  intends  to  incorporate  hushkit 
provisions  in  the  lease  for  the  two 
additional  airplanes  it  seeks.  The 
petitioner  notes,  however,  that  even  if 
the  lease  negotiations  were  already 
complete,  no  hushkit  would  be  available 
until  spring  1995.  Although  there  is 
more  than  one  hushkit  available  for  the 
petitioner's  airplane,  AirTran  indicates 
that  only  one  of  them  meets  its  range 
and  pay  loads  needs,  the  other  "creates 
too  large  an  impact  on  fuel  efficiency  to 
be  economically  viable  for  AirTran 
operations."  AirTran  submitted  a 
memorandum  of  understanding  with  the 
hushkit  manufacturer  that  would 
guarantee  a  January  1995  dehvery 
position,  with  the  airplane  being  ready 
for  service  in  the  spring.  The  petitioner 
states  that  its  research  into  using  other 
aircraft  models  showed  that  they  are 


both  expensive  and  do  not  meet  its 
business  plans. 

AirTran  states  that  timing  is  critical  in 
its  request  for  this  waiver.  AirTran 
states  that  a  waiver  is  critical  if  it  is  to 
be  able  to  conduct  its  planned  service, 
"since  the  winter  months  are  the  prime 
travel  season"  for  the  East  Coast-Florida 
leisure  market.  AirTran  indicates  that 
initiation  of  this  service  in  the  summer 
months  would  "not  be  prudent"  and  a 
failure  to  obtain  a  waiver  could  prevent 
a  service  expansion  for  as  long  as  nine 
months. 

AirTran  states  that  grant  of  a  waiver 
would  enable  it  to  "negotiate 
economically  viable  leases  on  hush- 
kitted  aircraft  with  proven  efficiency 
while  still  providing  increasing  service 
and  competition"  in  the  market  it 
serves.  The  petitioner  also  states  that  its 
planned  transition  to  Stage  3  airplanes 
will  allow  it  "to  be  in  compUance  with 
the  fifty  percent  Stage  3  deadlines  of 
December  31,  1996."  For  these  reasons, 
the  petitioner  states,  a  grant  would  be  in 
the  pubhc  interest. 

On  October  6, 1994,  a  summary  of  the 
petitioner's  request  was  published  in 
the  Federal  Register  for  public 
comment.  Seven  commenters  responded 
to  the  notice,  including  two  airport 
associations,  four  operators,  and  one 
national  enviromnental  organization. 
All  of  the  commenters  opposed  a  grant 
of  the  requested  relief. 
The  FAA's  analysis  is  as  follows: 
The  FAA  has  determined  that  a  grant 
of  the  petitioner's  request  for  a  waiver 
would  not  be  in  the  pubhc  interest. 

First,  it  is  FAA  policy  to  consider  for 
the  possibihty  of  waiver  only  those 
airplanes  in  operation  by  an  operator  on 
the  date  of  the  petition.  In  this  instance, 
the  operator  has  not  yet  leased  the 
airplanes  for  which  it  requests  a  waiver. 

When  the  Corporation  acquired  the 
former  Conquest  Sim  Airlines  in  June 
1994,  it  was,  or  should  have  been,  well 
aware  of  the  requirements  for  new 
entrants  in  §  91.867  and  the  status  of  the 
leased  airplanes  it  acquired  in  the 
transaction.  The  basis  for  its  request, 
then,  is  not  that  its  circumstances 
somehow  changed  from  its  planned 
means  of  compliance,  but  appears  to  be 
its  own  business  plan  to  acquire  two 
more  Stage  2  airplanes  by  the  end  of  the 
year. 

In  the  Airport  Noise  and  Capacity  Act 
of  1990,  which  gave  rise  to  the 
comphance  schedule  in  §91.867, 
Congress  mandated  that  there  be  an 
analysis  of  the  impact  of  any 
compliance  schedule  "on  new  entry 
into  the  airline  industry."  As  a  result  of 
this  mandate,  the  FAA  promulgated  a 
rule  that  gave  new  entrants  a  less 
stringent  compliance  schedule  that  was 


based  on  the  perceived  need  to  be 
adding  new  airplanes  to  their  fleets.  The 
FAA  does  not  interpret  this  mandate  as 
requiring  the  FAA  to  accept  the 
business  plans  of  new  entrants  that  call 
for  operation  of  Stage  2  airplanes  past 
any  compliance  date,  especially  when 
the  new  entrant  makes  those  plans  and 
begins  service  just  a  few  months  before 
a  comphance  date.  In  this  case,  the 
petitioner  would  be  free  to  add  a  third 
Stage  2  airplane  to  its  fleet  without  any 
further  action.  It  is  the  fourth  airplane! 
not  yet  leased,  that  the  petitioner  would 
need  to  make  Stage  3  before  it  operates. 
Although  the  petitioner  has  not  yet 
leased  this  airplane,  it  is  apparantly 
unwilling  to  adapt  its  business  plans  to 
use  only  that  level  of  service  it  can 
achieve  in  compliance  with  a  regulation 
that  predates  the  existence  of  the  airline. 

Since  the  petitioner  is  a  new  entrant, 
it  does  not  yet  have  a  compliance  plan 
on  file.  The  petition  gives  little 
information  as  to  the  petitioner's 
planned  compliance,  other  than  to  say 
it  can  afford  the  necessary  hushkit  and 
is  in  the  early  stages  of  contracting  for 
it,  to  be  installed  on  an  airplane  that  is 
not  yet  leased.  The  petitioner  has 
submitted  no  information  why  its 
current  business  plan  does  not  take  into 
account  the  upcoming  compliance  date 
without  asking  for  a  waiver.  As  part  of 
its  annual  compliance  report,  if  any 
operator  were  to  submit  as  its 
compliance  plan  that  it  planned  to  ask 
for  a  waiver,  the  FAA  could  not  find 
that  the  operator's  plan  was  made  in 
good  faith;  the  petitioner  exhibits  the 
same  lack  of  good  faith  by  sticking  to  its 
business  plan  for  an  airline  acquired  in 
June  1994. 

The  FAA  has  determined  that,  taken 
together,  these  circumstances  do  not 
exhibit  a  good  faith  attempt  to  comply 
with  the  regulation,  as  required  in 
§91.871. 

Moreover,  the  petitioner  fails  to  state 
any  reasonable  public  interest  that 
would  be  served  by  granting  the 
requested  relief,  if  it  were  available.  The 
FAA  considers  full  compliance  with  the 
interim  compliance  requirements  to  be 
in  the  public  interest,  and  any  waiver 
granted  from  an  interim  requirement 
must  reflect  a  net  public  benefit  when 
weighed  against  noncompliance  with 
the  rule.  The  petition  states  only  that 
the  waiver  would  enable  the  petitioner 
to  negotiate  better  leases  on  hushkitted 
airplanes  "while  still  providing 
increasing  service  and  competition  East 
Coast  markets  to  Florida,"  and  that  it 
will  assist  the  petitioner  in  achieving 
"compliance  with  the  fifty  percent  Stage 
3  deadline"  in  1996. 

The  waiver  provision  was  not 
promulgated  to  assist  any  operator  in 
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achieving  better  business  deals,  nor  is  it 
clear  how  a  denial  of  this  waiver  could 
affect  the  petitioner's  compliance  in 
1996.  Further,  the  FAA  will  consider 
waivers  based  on  reduced  competition 
when  a  petitioner  presents  an 
assessment  of  the  affected  market  if  a 
waiver  were  not  granted.  In  this  case, 
the  market  will  not  change  htim  its 
current  status  if  the  waiver  is  not 
granted.  The  waiver  provision  does  not 
exist  for  the  purpose  of  increasing 
competition.  The  FAA  does  not  accept 
the  argument  that  every  airplane  in  a 
particular  market  represents 
competition,  and  therefore  it  is  in  the 
public  interest  to  maximize  that  number 
at  all  costs.  To  allow  such  reasoning 
would  be  unfair  to  the  competing 
operators  in  the  market  that  have 
already  complied  with  the  same 
requirements  the  petitioner  seeks  to 
avoid.  Increased  competition  does  not 
outweigh  the  public's  interest  in 
compliance  with  the  regulations  or  the 
accompanying  reduction  in  noise  levels 
anticipated  by  the  Congress  and  the 
public  when  the  regulations  were 
adopted  in  1991.  These  arguments  are 
reiterated  by  the  commenters  to  this 
petition,  one  of  which  is  a  new  entrant 
in  a  similar  market  that  is  already  in 
compliance  with  the  rule. 

Accordingly,  the  FAA  has  determined 
that  the  arguments  presented  by  the 
petitioner  reflect  neither  a  good  faith 
attempt  to  comply  with  the  regulations 
nor  any  convincing  statement  of  public: 
interest  in  a  grant  of  the  requested 
waiver. 

In  consideration  of  the  foregoing.  I 
find  that  the  request  for  a  waiver  is  not 
in  the  public  interest.  Therefore,  under 
the  authority  delegated  to  me  by  the 
Administrator,  the  petition  for  a  waiver 
by  AirTran  Airways.  Inc.,  to  §91.865, 
pursuant  to  §91.871,  is  hereby  denied. 

Issued  in  Washington^  DC  on  November  1 7. 
1994. 

Louise  E.  MaiHett. 

Dirt^-tor  of  Environment  and  Energy. 

Regulatory  Docket  No.  27894 

In  the  Matter  of  the  petition  of 
AirTran  Corporation  for  a  waiver  from 
14  CFR  91.867. 

Denial  of  Waiver 

By  petition  dated  August  29,  1994. 
AirTran  Corporation  (AirTran) 
petitioned  the  Federal  Aviation 
Administration  (FAA)  pursuant  to  14 
CFR  91.871  for  a  waiver  from  14  CFR 
91.855  and  91.865.  The  requested 
waiver  would  allow  AirTran  to  import 
Stage  2  airplanes  from  foreign  markets, 
and  begin  and  continue  operation  with 
an  all  Stage  2  fleet  beyond  the  interim 
compliance  date  of  December  31. 1994. 
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The  petitioner  requests  relief  from  the 
following  regulations: 

Section  91.855  prohibits  the  operation 
in  the  contiguous  United  States  of  any 
Stage  2  airplane  that  was  not  U.S.- 
owned  on  November  5. 1990. 

Section  91.867  requires  that  after 
December  31. 1994,  each  new  entrant 
must  operate  a  fleet  that  is  at  least  25% 
Stage  3. 

The  petitioner  applied  for  relief 
pursuant  to  14  CFR  91.871,  which 
provides  that  any  new  entrant  operator 
subject  to  §  91.867  may  apply  for  a 
waiver  firom  any  interim  compliance 
requirement,  and  must  submit  the 
information  described  in  that  section 
including  the  applicant's  financial 
position,  the  status  of  its  fleet  and 
operations,  the  reason  the  waiver  is 
necessary,  and  the  public  interest  to  be 
served  in  granting  a  waiver. 

The  petitioner  submitted  the 
following  aigiunonts  and  information  in 
support  of  its  request  for  a  waiver 

AirTrain  does  not  currently  own  or 
operate  any  aircraft.  Its  planned  ser\'ice 
includes  daily  passenger  flights  between 
Pittsburgh,  Philadelphia,  and  Detroit. 
On  January  24. 1994,  AirTrain  was 
granted  a  Certificate  of  Public 
Convenience  and  Necessity  by  the 
Department  of  Transportation.  That 
certificate  is  not  yet  effective.  f>ending 
AirTrain's  receipt  of  an  air  carrier 
certificate,  not  yet  issued  by  the  FAA. 

AirTrain  indicates  that  its  strategic 
business  plan  calls  for  it  to  provide  the 
planned  service  using  McJDonnell 
Douglas  DC-9  aircraft  exclusively.  The 
petitioner's  efforts  to  locate  any  suitable 
DC-9  30/40  series  airplanes 
domestically  has  been  unsuccessful,  but 
it  has  located  several  of  them  overseas 
that  it  can  "more  realistically  afford  at 
this  stage  as  a  new  entrant."  The 
petitioner  is  aware  that  §  91 .855 
prohibits  the  operation  of  imported 
airplanes,  and  seeks  relief  from  that 
section.  The  petitioner  also  states  that  to 
have  25%  of  its  airplanes  be  Stage  3 
after  December  31  of  this  year  "would 
be  financially  onerous  to  it  as  a  new 
entrant,  and  in  addition  be  physically 
impossible  to  accomplish  before 
December  31,  1994,  even  if  it  were  not 
financially  onerous."  and  thus  seeks  a 
waiver  from  that  reouirement  as  well. 

The  petitioner  did  not  submit  a 
current  balance  sheet  and  cash  flow 
statement  as  required  by  §  91.871(c)(1), 
.stating  that  the  information  was  not 
available. 

The  petitioner  states  that  a  grant  of 
the  requested  relief  would  be  in  the 
public  interest  because  the  public  has 
an  unfulfilled  need  for  the  contemplated 
service,  because  the  commencement  of 
operations  will  create  jobs  in  the  market 


cities,  because  the  contemplated  service 
will  be  an  economical  alternative  for 
travel  between  the  market  cities, 
because  failure  to  grant  the  requested 
relief  would  have  an  adverse  effect  on 
competition  since  the  public  would  be 
"deprived  of  an  additional  mode  of 
transportation"  between  the  market 
cities,  because  failure  to  provide  the 
requested  relief  would  have  an  adverse 
effect  on  service  to  small  communities 
surrounding  the  market  cities,  and 
because  failure  to  grant  the  requested 
relief  would  "severely  limit  competition 
and  free  market  pricing  of  air  fares"  in 
the  market. 

On  August  31. 1994.  the  petitioner 
supplemented  its  original  request  by 
submitting  an  updated  copy  of  its 
Certificate  of  Public  Convenience  and 
Necessity. 

On  October  6.  1994.  a  summary  of  the 
petitioner's  request  was  published  in 
the  Federal  Register  for  public 
comment.  Seven  commenters  responded 
to  the  notice,  including  two  airport 
associations,  four  operators,  and  one 
national  environmental  organization. 
All  of  the  commenters  opposed  a  grant 
of  the  requested  relief. 

The  FAA's  analysis  is  as  follows: 

The  FAA  has  determined  that  the 
petitioner  has  not  met  the  rj-iteria 
outlined  in  14  CFR  91.871.  and  tiiat 
grant  of  the  petitioner's  request  for  a 
waiver  and  other  relief  is  not  within 
FAA's  authority  and  would  not  be  in  the 
public  interest. 

The  request  for  relief-from  §91.855  is 
inappropriate.  The  prohibition  on  the 
operation  of  foreign-owned  aircraft 
purchased  by  a  U.S.  person  in  the 
contiguous  United  States  is  contained  in 
§  9309  of  the  Airport  Noise  and  Capacity 
Act  of  1990  (ANCA)  and  is  known  as  the 
nonaddition  rule.  The  only  exemption 
alloived  under  ANCA  is  for  an  imported 
Stage  2  airplane  to  be  brought  into  the 
United  States  to  obtain  modifications  to 
meet  Stage  3  noise  levels.  The 
principles  of  that  prohibition  were 
incorporated  into  §91.855,  but  the  FAA 
has  no  authority  to  go  beyond  the  single 
exemption  found  in  the  ANCA.  Simply, 
the  FAA  c:annot  grant  the  relief 
requested — to  permit  operation  of  an 
imported  Stage  2  airplane  in  the 
contiguous  United  States.  The  waiver 
provision  of  §  91.871  by  its  terms 
applies  only  to  the  interim  compliance 
requirements  of  §  §  91.865  and  91.867. 

Even  if  the  petitioner  were  able  to 
acquire  airplanes  domestically,  its 
petition  would  fail  for  other  reasons. 
First,  it  is  FAA  policy  to  consider  for  the 
possibility  of  waiver  only  those 
airplanes  in  operation  by  an  operator  on 
the  date  of  the  petition.  In  this  instance. 


the  petitioner  does  not  have  any 
airplanes  in  operation. 

Second,  it  is  also  FAA  policy  that  no 
prospective  relief  be  granted.  Section 
91.851  defines  "new  entrant"  as  an  air 
carrier  that  begins  operating  after 
November  5, 1990.  Since  the  petitioner 
has  not  yet  achieved  FAA  certification 
to  operate,  it  is  not  yet  operating  under 
the  provisions  of  §  91.867  to  be 
considered  a  new  entrant  or  to  ask  relief 
from  that  regulation. 

Further,  even  if  the  petition  were  not 
inappropriate  for  these  reasons,  it  would 
still  fail  on  it  merits.  The  primary  basis 
of  the  petitioner's  argument  is  its 
"strategic  business  plan"  that  calls  for 
the  operation  of  one  type  of  aircraft.  The 
petitioner  has  noted  that  such  airplanes 
are  not  available  domestically,  but  has 
chosen  to  remain  with  that  plan  and 
seek  exemption  from  a  legislative 
prohibition.  The  petition  does  not 
contain  the  required  financial 
information  or  any  other  data 
concerning  acquisition  costs  to  support 
its  statement  that  compliance  would  be 
financially  onerous.  Since  the  petitioner 
claims  to  be  a  new  entrant,  it  does  not 
have  a  compliance  plan  on  file,  but 
neither  does  the  petition  inclucie  the 
petitioner's  plan  for  compliance  nor  any 
evidence  of  how  the  petitioner  would 
meet  future  interim  compliance 
requirements  were  the  requested  relief 
granted. 

The  FAA  has  determined  that,  taken 
together,  these  argiunents  demonstrate 
neither  reasonableness  nor  good  faith  in 
applying  for  a  waiver.  Instead  of 
changing  its  business  plan  to  meet  the 
requirements  of  a  regulation  that  has 
been  in  place  since  1991,  the  petitioner 
has  requested  that  it  be  grandfathered 
into  the  comphance  schedule  as  if  it  had 
begun  operation  already,  and  then  asks 
that  that  reUef  be  extended  beyond  what 
would  be  required  if  it  had  commenced 
operations.  Simply  put.  if  the  petitioner 
cannot  effort  to  commence  operation 
according  to  the  regulations,  the  FAA 
can  have  little  expectation  that  the 
petitioner  will  ever  be  able  to  comply, 
and  the  only  good  faith  action  is  for  the 
petitioner  to  adjust  its  business  plans 
accordingly,  a  course  of  action  that  the 
petitioner  has  already  expressed  it  is 
unwilling  to  take. 

Moreover,  the  petitioner  fails  to  state 
any  reasonable  public  interest  that 
would  be  served  by  granting  the 
requested  relief,  if  it  were  available.  The 
FAA  considers  full  compliance  with  the 
interim  compliance  requirements  to  be 
in  the  public  interest,  and  any  waiver 
granted  firom  an  interim  requirement 
must  reflect  a  net  public  benefit  when 
weighed  against  noncompliance  with 
the  rule.  I^e  petitioner  has  stated  but 


not  showTi  that  there  is  an  "unfulfilled 
need"  for  the  contemplated  service 
between  Philadelphia.  Pittsburgh,  and  " 
Detroit,  but  the  data  it  submitted 
regarding  the  current  available  service 
rebuts  this.  While  the  petitioner  states 
that  its  contemplated  service  will  be  at 
much  lower  fares  than  ciurently 
available,  the  only  evidence  is  the 
petitioner's  plan  to  charge  less  and  its 
general  statements  that  dramatic  fare 
reductions  have  been  achievable  by 
other  carriers  in  other  markets. 

Taken  as  a  whole,  these  general 
statements  are  not  convincing  that  the 
waivers  required  to  achieve  this 
contemplated  service  in  any  manner 
outweighs  the  public  interest  in  a 
quieter  environment  as  established  by 
Congress  and  in  compliance  with  the 
regulations  in  general.  The  petitioner 
has  not  presented  any  logical  evidence 
how  the  failure  to  grant  relief  could 
have  a  negative  impact  on  competition 
or  fares,  since  the  petitioner  is  not  yet 
offering  any  competing  service  nor  has 
it  presented  evidence  that  it  will  be  able 
to  operate  for  lower  fares;  as  yet,  there 
are  no  aircraft  on  which  to  even  base 
cost  estimates.  The  petitioner's  claim  of 
adverse  effect  on  service  to  small 
communities  surrounding  the  market 
cities  is  oxymoronic,  since 
considerations  of  service  to  small 
communities  have  historically  had  no 
relation  to  service  from  the  closest  large 
cities.  Finally,  to  allow  the  petitioner  to 
begin  operation  without  being  subject  to 
the  same  rules  under  which  its 
competition  operates  would  be 
markedly  unfair  to  the  operating  carriers 
in  those  markets  who  have  met  the 
requirements  with  the  same  notice  and 
market  conditions  affecting  the 
petitioner. 

Accordingly,  the  FAA  has  determined 
that  the  petitioner's  requested  relief 
from  §  91.855  is  outside  the  authority  of 
die  FAA  to  grant,  that  its  petition 
requesting  relief  under  §  91.867  is 
inappropriate  given  its  lack  of 
certification  and  current  operation,  and 
that  the  arguments  presented  in  its 
petition  do  not  reflect  a  good  faith 
attempt  to  comply  with  the  regulations 
and  are  not  in  the  public  interest. 

In  consideration  of  the  foregoing,  I 
find  that  the  request  for  a  waiver  is  not 
in  the  public  interest.  Therefore,  by  the 
authority  delegated  to  me  by  the 
Administrator,  the  petition  for  a  waiver 
by  AirTran  Corporation  to  §  91.865, 
pursuant  to  §91.871,  is  hereby  denied. 


Issued  in  Washington,  DC  on  November  17, 
1994. 

Louise  E.  Maillett. 

Director  of  Environment  and  Energy. 

[PR  Doc.  94-28916  Filed  11-18-94;  3:36  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  358 

[Docket  No.  80N-0238] 

RIN  0905-AA06 

Wart  Remover  Drug  Products  for  Over- 
the-Counter  Human  Use;  Amendment 
of  the  Final  Monograph 

AGENCY:  FcKxl  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Aciministration  (FDA)  is  amending  the 
final  monograph  for  over-the-c»unter 
(OTC)  wart  remover  drug  products  to 
revise  the  directions  for  products 
containing  15  percent  salicylic  acid  in  a 
karaya  gum,  glycol  plaster  vehicle.  This 
final  rule  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

EFFECTIVE  DATE:  Novemb  r  23.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  14, 1990  (55 
FR  33246),  FDA  issued  a  final 
monograph  for  OTC  wart  remover  drug 
products  (21  CFR  part  358).  The  final 
monograph  included  in  §  358.110(c)  (21 
CFR  358.110(c))  products  containing  15 
percent  salicylic  acid  in  a  karaya  gum, 
glycol  plaster  vehicle.  Such  products 
were  included  in  the  monograph  based 
on  the  agency's  evaluation  of  data  from 
three  clinical  studies  (Ref.  1).  (See 
comment  13,  55  FR  33246  at  33253.) 
The  directions  for  such  products  were 
included  in  §  358.150(d)(3)  (21  CFR 
358.150(d)(3))  as  follows: 

"Wash  affected  area."  (Optional:  "May 
soak  wart  in  warm  water  for  5  minutes.") 
"Dry  area  thoroughly."  (If  appropriate:  "Cut 
plaster  to  fit  wart")  "Apply  medicated 
plaster  at  l>edtime,  leave  in  place  for  at  least 
8  hours;  In  the  morning,  remove  plaster  and 
discard.  Repeat  procedure  every  24  hours  as 
needed  (until  wart  is  removed)  for  up  to  12 
weeks." 
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In  discussing  the  labeling  for  these 
products  (also  in  comment  13).  the 
agency  stated: 

If  there  are  any  special  directions  that 
relate  to  using  a  particular  product,  then  such 
information  should  appear  as  part  of  the 
manufacturer's  additional  directions  for  the 
product.  The  monograph  provides  the 
minimum  directions  necessary  for  use  of  the 
product.  Manufacturers  may  supplement 
these  directions  with  additional  information 
necessary  to  use  their  specific  product.  For 
example,  the  agency  notes  that  the 
manufocturer's  directions  for  its  specific 
product  include  statements  to  "keep  plastic 
film  on  the  top  of  pad  focing  up  and  to  apply 
sticky  bottom  side  to  the  wart."  The  agency 
finds  no  need  to  include  such  directions  in 
this  fmal  monograph:  however, 
manufacturers  may  add  such  information,  as 
appropriate,  to  the  labeling  of  their  products. 

Subsequently,  the  agency  became 
aware  that  a  manufacturer  of  this 
product  had  the  following  additional 
statements  in  its  product's  labeling  (Ref. 
2):  (1)  "Smooth  wart  surface  with  emery 
file  supplied."  and  (2)  "Apply  a  drop  of 
warm  water  to  the  wart,  keeping  the 
surrounding  skin  dry."  The  agency  has 
rerevievved  the  clinical  studies  (Ref.  1) 
for  this  product  and  determined  that 
this  additional  labeling  information  is 
based  on  the  manner  in  which  the 
cUnical  studies  were  performed.  The 
agency  notes  that  use  of  an  emery  Ble 
and  application  of  a  drop  of  warm  water 
to  the  wart  site  as  part  of  the  directions 
for  this  type  of  product  were  not 
included  in  the  labeling  suggestions 
made  by  die  manufacturer  when  the 
final  monograph  was  being  prepared 
(see  comment  13.  55  FR  33246  at 
33253). 

The  agency  is  concerned  that  similar 
products  in  the  marketplace  may  have 
different  directions — some 
recommending  use  of  an  emery  file  and 
a  drop  of  warm  water  to  prepare  the 
wart  site  and  others  not  mentioning  use 
of  an  emery  file  and  a  drop  of  warm 
water.  Because  of  concerns  that  this 
situation  could  lead  to  consumer 
confusion,  in  the  Federal  Register  of 
January  28.  1994  (59  FR  4015).  the 
agency  proposed  to  amend  the  final 
monograph  for  OTC  wart  remover  drug 
products  to  revise  the  directions  for 
products  containing  15  percent  salicylic 
acid  in  a  karaya  gum.  glycol  plaster 
vehicle.  The  agency  proposed  that  the 
directions  in  §  358.150(d)(3)  be  revised 
to  read  as  follows: 

"Wash  affected  area."  (Optional:  "May 
soak  wart  in  warm  water  for  5  minutes.") 
"Dry  area  thoroughly.  Gently  smooth  wart 
surface  with  emery  file  supplied."  (If 
appropriate:  "Cut  plaster  to  fit  wart.") 
"Apply  a  drop  of  warm  water  to  the'wait. 
keeping  the  surrounding  «kin  dry.  Apply 
medicated  plaster  at  bedtime  and  leave  in 


place  for  at  least  8  hours.  In  the  morning, 
remove  plaster  and  discard!  Repeat 
procedure  every  24  hours  as  ne«ded  (until 
wart  is  removed)  for  up  to  12  weeks.  " 

References 

(1)  Comment  No.  RPT2,  Docket  No.  80N- 
0238,  Dockets  Management  Branch. 

(2)  Labeling  for  Trans- Ver-Sal,  included  in 
OTC  Vol  16CFMA,  Docket  No.  80N-0238, 
Dockets  Management  Branch. 

Interested  persons  were  invited  to 
submit  written  comments  by  March  29, 
1994.  One  manufacturer  of  OTC  wart 
remover  drug  products  submitted  a 
comment  in  response  to  the  agency's 
proposal.  Copies  of  the  comment  are  oa 
display  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  MD  20857,  and 
may  be  seen  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  manufacturer  stated  that  it 
marketed  a  15  percent  salicylic  acid  in 
karaya  gum  product  in  a  glycol  plaster 
vehicle.  The  comment  agreed  with  the 
agency's  proposal  and  commended  the 
agency's  efforts  in  updating  the  product 
directions  to  be  consistent  wUh  the 
original  clinical  methods  used  during  its 
development.  The  comment  stated  that 
this  revision  to  include  use  of  an  emery 
file  and  a  drop  of  water  is  in  keeping 
with  the  long  marketing  history  of  this 
product. 

The  comment  pointed  out  that  some 
mild  abrasion  is  unavoidable  while 
preparing  the  treatment  site  with  the 
emery  file  and  that  the  karaya  gum 
vehicle  minimizes  the  potential  for 
irritation  associated  with  any  such 
abrasion.  The  comment  added  that  the 
drop  of  water  helps  facilitate  the 
initiation  of  the  keratolytic  action  when 
the  salicylic  acid  is  applied. 

The  agency  appreciates  the 
comment's  support.  Accordingly,  the 
agency  is  finalizing  the  proposed 
revised  directions  in  §  358.150(d)(3)  for 
15  percent  salicylic  acid  in  a  karaya 
gum,  glycol  plaster  vehicle  identified  in 
§  358.110(c). 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (59  FR  4015 
at  4016).  FDA  has  examined  the  impacts 
of  this  final  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  ma.ximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety. 
and  other  advantages:  distributive 


impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  this  rulemaking  is 
not  a  significant  regulatory  action  as 
defined  by  the  Executive  Order  and, 
thus,  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  final  rule  will  impose 
direct  one-time  costs  associated  with 
changing  product  labels  for  OTC  wart 
remover  drug  products  containing  15 
percent  salicylic  acid  in  a  karayj  gum, 
glycol  plaster  vehicle.  There  are  only  a 
few  such  products  in  the  marketplace. 
Relabeling  should  be  a  nominal  cost, 
and  manufacturers  will  have  1  year  after 
publication  of  this  final  rule  to 
implement  this  labeling.  Thus,  this 
rulemcdung  for  OTC  wart  remover  drug 
products  is  not  expected  to  have  an 
impact  on  small  businesses. 
Accordingly,  the  agency  certifies  that 
this  amendment  to  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  diis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

As  discussed  in  the  proposal  (59  FR 
4015  at  4016),  the  agency  advised  that 
any  final  rule  resulting  from  the 
proposed  rule  would  be  effective  12 
months  after  its  date  of  publication  in 
the  Federal  Register.  Therefore,  on  or 
after  November  23,  1995.  any  OTC  wart 
remover  drug  product  that  is  not  in 
compliance  with  this  final  rule  may  not 
be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  apphcation  or  abbreviated 
application.  Further,  any  OTC  drug 
product  subject  to  this  final  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  rule  must  be  in 
compliance  with  the  rule  regardless  of 
the  date  that  the  product  was  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  final  rule  at 
the  earliest  possible  date. 

List  of  Subjects  in  21  CFR  Part  358 

Labeling,  Over-the-counter  drugs. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  358  is 
amended  as  follows: 

PART  358— MISCELLANEOUS 
EXTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  358  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351.  352.  353. 
355,  360,  371). 

2.  Section  358.150  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  354.1 50    Labeling  of  wart  remover  drug 
products. 

*  »         *         »        * 

(d)  •  •  * 

(3)  For  products  containing  salicylic 
acid  identified  in  §  358.110(c).  "Wash 
affected  area."  (Optional:  "May  soak 
wart  in  warm  water  for  5  minutes.") 
"Dry  area  thoroughly.  Gently  smoodi 
wart  surface  with  emery  file  supplied." 
(If  appropriate:  "Cut  plaster  to  fit  wart.") 
"Apply  a  drop  of  warm  water  to  the 
wart,  keeping  the  surrounding  skin  dry. 
Apply  medicated  plaster  at  bedtime  and 
leave  in  place  for  at  least  8  hours.  In  the 
morning,  remove  plaster  and  discard. 
Repeat  procedure  every  24  hours  as 
needed  (until  wart  is  removed)  for  up  to 
12  weeks." 

•  »        »         •         • 

Dated:  November  8,  1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-28857  Filed  11-22-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Offico  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  870 

Abandoned  Mine  Reclamation  Fund — 
Fee  Collection  and  Coal  Production 
Reporting 

AGE^JCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Notice  of  suspension. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  is  suspending  a  portion  of 
its  permanent  program  regulations 
found  at  30  CFR  870.5  which  defines 
the  tenn  Qualified  hydroloffc  unit.  This 
action  is  being  taken  in  order  to  assure 


that  the  language  of  this  definition 
comports  with  the  language  of  Title  FV 
of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  of  1977,  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (November  5, 
1990)  which  included  the  Abandoned 
Mine  Reclamation  Act  of  1990,  as 
amended,  and  by  the  Energy  Policy  Act 
of  1992  (Ociober  24,  1992). 
EFFECTIVE  DATE:  November  23.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  J.  Hess.  Office  of  Surface 
Mining  Reclartiation  and  Enforcement. 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue,  N.W., 
Washington.  DC  20240,  Telephone: 
202-208-2949. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

II.  Discussion  of  Definition  Suspended 

in.  Procedural  Matters 

I.  Background 

The  Abandoned  Mine  Land  (AML) 
Reclamation  Program  was  established 
by  SMCRA,  Public  Law  95-87,  30  U.S.C. 
1201  et  seq.,  in  response  to  concern  over 
extensive  environmental  damage  caused 
by  past  coal  mining  activities.  On 
October  25. 1978.  OSM  published  final 
regulations  implementing  an  AML 
Reclamation  Program  incorporating  the 
provisions  of  Title  IV  of  SMCRA.  OSM 
published  revisions  to  these  regulations 
on  June  30, 1982.  in  response  to  the 
Administration's  request  for  regulatory 
review.  On  November  5,  1990.  the 
President  signed  into  Law  the  Omnibus 
Budget  ReconciliatioQ  Act  of  1990, 
Public  Law  101-508,  which  included 
the  Abandoned  Mine  Reclamation  Act 
of  1990,  as  amended.  In  addition  to 
extending  the  authority  to  collect 
reclamation  fees,  the  amendments  to 
Title  IV  contained  several  significant 
provisions.  OSM  published  proposed 
rules  at  56  FR  57376-57401  (November 
8, 1991)  implementing  the  1990 
amendments  to  Title  IV  of  SMCRA  and 
requested  comments  from  the  public. 
On  October  24, 1992,  the  President 
signed  into  law  the  Energy  Policy  Act  of 
1992,  Public  Law  102-486.  Included  in 
this  law  were  several  additional 
amendments  to  the  AML  Reclamation 
Program  under  Title  IV  of  SMCRA. 
These  amendments  were  incorporated 
into  the  rulemaking  and  the  Abandoned 
Mine  Land  Reclamation  Fimd 
Reauthorization  Implementation  final 
regulations  were  published  at  59  FR 
28136-28174  (May  31. 1994). 

II.  Discussion  of  Definition  Suspended 

The  final  rule  noted  above  amended 
the  definitions  in  Section  870.5  for 
"eligible  lands  and  water."  and  "left  or 


abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition,"  and 
added  new  definitions  for  "mineral 
owner"  and  "quaUfied  hydrologic  unit." 
The  new  definitions  updated  these 
terms  so  that  they  would  be  consistent 
with  the  recent  amendments  to  SMCRA. 
The  definitions  reflect  additional 
eligibility  for  lands  adversely  affected 
by  mining  between  August  3.  1977  and 
November  5, 1990;  for  noncoal  lands 
after  certification  of  the  reclamation  of 
all  known  coal  problems;  for  water 
projects;  and  finally  for  lands  affected 
by  qualifying  operations. 

The  term  Qualified  hydrologic  unit 
has  been  defined  at  Section  870.5  of  the 
final  regulation.  Statutory  language 
contained  in  SMCRA  Section 
402(g)(7)(D)  stipulates  that  a  quaUfied 
hydrologic  unit  must  include  lands  and 
waters  which  are  eligible  pursuant  to 
Section  404  and  include  any  of  the  first 
three  priorities  as  stated  in  Section 
403(a),  and  (2)  proposed  to  be  the 
subject  of  expenditures  by  the  State/ 
Indian  tribe  (from  amounts  available 
from  the  forfeiture  of  bonds  required 
under  Section  509  or  from  other  State/ 
Indian  tribe  sources)  to  mitigate  acid 
mine  drainage.  In  Section  870.5  of  the 
regulation,  OSM  substituted  or  for  and 
thereby  making  both  categories 
independently  eligible  for  funding. 
Concern  has  been  raised  as  to  whether 
the  language  of  the  regulation  is 
consistent  with  the  language  of  the 
statute  in  that  it  inappropriately 
broadens  the  definition  beyond  that 
allowed  by  the  statute.  Due  to  this 
concern,  the  definition  of  Qualified 
hydrologic  unit  contained  in  Section 
870.5  of  the  regulations  is  suspended  in 
so  far  as  it  does  not  require  a  hydrologic 
unit  to  be  both  (1)  eligible  pursuant  to 
Section  404  and  include  any  of  the  first 
three  priorities  stated  in  Section  403(a). 
and  (2)  proposed  to  be  the  subject  of 
expenditures  by  the  State  (from  amounts 
available  from  the  forfeiture  of  a  bond 
required  under  Section  509  or  from 
other  State  sources)  to  mitigate  acid 
mine  drainage  in  order  to  be  considered 
a  qualified  hydrologic  unit. 

in.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  Notice  of  Suspensioi  does  not 
contain  collections  of  information 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Executive  Order  12866 

This  Notice  of  Suspension  has  been    ' 
reviewed  under  Executive  Order  12866. 
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Regulatory  Flexibility  Act 

OOI  has  conducted  an  analysis  of  the 
underlying  final  regulations  published 
at  50  FR  2«136-28174  (May  31,  1994) 
and  determined,  pursuant  to  the 
Regulatory  FlexibiUty  Act.  5  U.S.C.  601 
et  seq..  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  legislation  enacted  by  Congress 
extends  an  existing  program,  and  the 
resulting  costs  to  the  regulated  industr)' 
and  to  consumers  are  not  expected  to 
vary  from  current  levels.  Further,  it  has 
also  been  determined  that  this  Notice  of 
Suspension  will  have  no  material  effect 
on  small  business  entities. 

National  Environmental  Policy  Act 

The  effect  of  the  regulation  being 
suspended  by  this  Notice  of  Suspension 
was  included  in  an  environmental 
assessment  (EA)  prepared  by  OSM  for 
the  imderlying  final  regulations.  That 
EA  made  a  finding  that  the  final 
regulations  would  not  significantly 
effect  the  quality  of  the  human 
environment  under  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act. 
42  U.S.C.  4332(2)(C).  The  EA  and 
finding  of  no  significant  impact  are  on 
file  in  the  OSM  Administrative  Record, 
room  660.  800  N.  Capitol  St..  NW.. 
Washington,  DC. 

Author 

The  principal  author  of  this  Notice  of 
Suspension  is  Norman  J.  Hess.  Division 
of  Abandoned  Mine  Land  Reclamation. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  U.S.  Department  of 
the  Interior.  1951  Constitution  Avenue 
NW..  Washington.  DC  20240; 
Telephone:  202-208-2949. 

List  of  Subjects 

WCFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

nated:  October  28.  1994 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly,  a  portion  of  the 
definition  of  Qualified  hydrologic  unit 
contained  in  30  CFR  870.5  is  suspended 
as  set  forth  below: 

PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

1 .  The  authority  citation  for  Part  870 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  and  P.L  100-34. 


§870.5    [Partially  Suspended] 

2.  The  definition  of  Qualified 
hydrologic  unit  contained  in  §  870.5 
Definitions  is  suspended  in  so  far  as  it 
does  not  require  a  hydrologic  unit  to  be 
both:  (1)  Eligible  pursuant  to  Section 
404  and  include  any  of  the  first  three 
priorities  stated  in  Section  403(a),  and 
(2)  proposed  to  be  the  subject  of 
expenditures  by  the  State  (fram  amounts 
available  from  the  forfeiture  of  a  bond 
required  under  Section  509  or  from 
other  State  sources)  to  mitigate  acid 
mine  drainage  in  order  to  be  considered 
a  qualified  hydrologic  unit. 

IFR  Doc.  94-28937  Filed  11-22-94;  8:45  ami 
BILUNC  COOE  431ft-0S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI24-02-6743;  FRL-5111-1] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Michigan; 
Miscellaneous  Rule  Changes. 
Technical  Changes 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  On  September  15,  1994.  the 
USEPA  published  simultaneous 
proposed  and  final  rules  partially 
approving  and  partially  disapproving  a 
revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  incorporating 
technical  changes  toTniscellaneous  air 
control  rules.  On  October  17. 1994,  the 
State  withdrew  the  parts  of  its  submittal 
which  USEPA  disapproved.  In  response, 
this  notice  reclassifies  the  September 
15,  1994  action  as  a  full  approval. 
EFFECTIVE  DATES:  This  rule  becomes 
effective  on  November  23,  1994. 
ADDRESSES:  Copies  of  the  State's 
submittals  and  USEPA "s  analysis  are 
available  for  inspection  at  the  U.S. 
Environmental  Protection  Agency. 
Region  5.  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  (Please  telephone  Megan 
Beardsley  at  (312)  886-0669  to  arrange 
an  appointment  before  visiting  the 
Region  5  office.) 

Copies  of  the  State's  submittals  also 
are  available  at  tlie  Office  of  Air  and 
Radiation.  Docket  and  Information 
Center  (Air  Docket  6102).  Room  M1500. 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460.  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Beardsley.  Environmental 
.Scientist.  Regulation  Development 


Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  U.S.  Environmental 
Protection  Agency,  Region  5.  Chicago. 
Illinois  60604.  (312)  886-0669. 

SUPPLEMENTARY  INFORMATION: 

On  November  12.  1993,  the  State  of 
Michigan  requested  that  the  USEPA 
revise  its  SIP  to  incorporate  a  number  of 
technical  rule  changes  that  the  State 
adopted  in  1989.  Most  of  these  changes 
were  minor,  clarifying  rules  or  removing 
definitions  of  terms  no  longer  used  in 
Michigan  law.  but  some  changes  were 
more  substantial.  None  of  the  changes 
were  required  by  the  Clean  Air  Act  (the 
Act)  or  other  Federal  law  or  policy. 
However,  because  the  State  requested 
that  USEPA  incorporate  the  changes 
into  the  SIP.  USEPA  reviewed  the 
changes  to  assure  that  they  were  in 
accordance  with  the  Act.  Most  of  the 
changes  submitted  by  the  State  clarified 
and  strengthened  the  SIP,  but  several 
were  not  approvable. 

On  September  15,  1994,  in  accordance 
with  Agency  procedures  for  "direct 
final"  rulemaking  (see  April  2, 1994 
memorandum  from  Jerrj'  M. 
Stubberfield,  Acting  Chief,  Regional 
Operations  Branch,  to  Air  Branch 
Chiefs,  "State  Implementation  Plan 
(SIP)  Direct  Final  Processing 
Procedures"),  the  USEPA  published 
simultaneous  proposed  and  final  rules 
(59  FR  47287  and  59  FR  47254).  These 
rules  partially  approved  the  State's 
submittal  and  provided  a  public 
comment  period  ending  October  17, 
1994.  Because  notice  of  intent  to  submit 
adverse  comments  was  not  received  by 
October  17,  1994,  the  rulemaking  took 
effect  on  November  14,  1994.  However, 
on  October  17.  1994,  the  State  of 
Michigan  withdrew  those  parts  of  the 
submittal  which  USEPA  had 
disapproved.  Thus,  USEPA  must  change 
the  classification  of  the  September  15, 
1994  rulemaking  from  "partial 
approval/partial  disapproval"  to  "hill 
approval."  That  is  the  purpose  of  this 
action. 

.Since  the  distinction  between  full  and 
partial  approval  was  made  only  in  the 
preambles  to  the  September  15,  1994 
notices,  the  Michigan  withdrawal  and 
this  action  in  no  way  affect  the 
amendment  of  the  Michigan  SIP  which 
USEPA  codified  in  the  September  15, 
1994  final  rule.  That  amendment 
became  effective,  as  scheduled,  on 
November  14,  1994. 

List  of  Subjects  in  40  CFR  Fart  52 

Enviroiunental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 


Dated:  November  2,  1994. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  94-28877  Filed  11-22-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  8 

[FAR  Case  93-613;  FAC  90-21  Con'.] 

Federal  Acquisition  Regulation; 
Multiple-Award  Schedules  Ordering 
Procedures;  Technical  Correction 

AGENCIES:  Department  of  Defense  (EKDD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Technical  correction. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  a  correction  to  FAR  case  93-613, 
Multiple-Award  Schedules  (MAS) 
Ordering  Procedures  which  appeared  in 
FAC  90-21  pubUshed  on  October  25. 
1994,  at  59  FR  53716.  At  FAR  8.404  text 
was  omitted  from  paragraph  (c)(1),  and 
(c)(2)  was  corrected  by  removing  the 
"(i)"  designation  as  well  as  paragraph 
(ii). 

EFFECTIVE  DATE:  October  25.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775. 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

On  page  53717.  first  and  middle 
columns,  in  section  8.404  paragraphs 
(c)(1)  and  (2)  are  correctly  set  forth  to 
read  as  follows: 

8.404    Using  schedules. 

*         *         •         »         « 

(c)  Mandatory  use.  (1)  This  paragraph 
(c)  applies  only  to  orders  against 
schedule  contracts  with  mandatory 
users.  When  ordering  from  multiple- 
award  schedules,  mandatory  users  shall 
also  follow  the  procedures  in 
paragraphs  (a)  and  (b)  of  this  section. 

(2)  In  the  case  of  mandatory 
schedules,  ordering  offices  shall  not 
solicit  bids,  proposals,  quotations,  or 
otherwise  test  the  market  solely  for  the 


purpose  of  seeking  alternative  sources  to 
Federal  Supply  Schedules. 

»        *        •        »        * 

Albert  A.  Vicchiolla. 

Director.  Office  of  Federal  Acquisition  Policy, 
General  Services  Administration. 
[FR  Doc.  94-28722  Filed  11-22-94;  8:45  am] 
BILLING  CODE  6820-34-r-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Chapter  III  and  Parts  382, 390, 
391,  392.  395,  and  396 

[FHWA  Docket  No.  MC-93-32] 

RIN  2125-AD28 

Removal  of  Obsolete  and  Redundant 
Regulations  and  Appendices 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 


S'JMMARY:  The  FHWA  is  removing 
regulations  and  appendices  from  the 
Federal  Motor  Carrier  Safety 
Regulations  which  are  obsolete, 
redundant,  or  more  appropriately 
regulated  by  State  and  local  authorities. 
This  action  is  in  response  to  the 
FHWA's  2Lero  Base  Regulatory  Review. 
EFFECTIVE  DATE:  December  23,  1994; 
except  for  revisions  to  §§  391.68  and 
391.73  which  will  become  effective  on 
January  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Standards,  (202)  366-5763,  or 
Mr.  Charles  E.  Medalen,  Office  of  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  e.xcept  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  first  Federal  Motor  Carrier  Saiety 
Regulations  (FMCSRs)  were 
promulgated  in  1937.  The  FMCSRs  have 
been  amended  many  times  during  the 
past  57  years,  hi  September  1992,  the 
FHWA  began  a  comprehensive  multi- 
year  project  to  develop  modem,  uniform 
safety  regulations  that  are  up  to  date, 
clear,  concise,  easier  to  imderstand,  and 
more  performance  oriented.  This  project 
has  been  named  the  "Zero  Base 
Regulatory  Review." 

Upon  the  announcement  of  the  first 
four  "Zero  Base"  public  outreach 
sessions  in  the  Federal  Register  (57  FR 
37392)  on  August  18, 1992.  the  FHWA 


opened  a  public  docket,  MC-92-33,  to 
allow  interested  parties  who  were 
unable  to  attend  an  outreach  session  the 
opportunity  to  submit  comments  and 
recommendations  for  improvement  of 
the  FMCSRs.  After  the  comment  period 
closed  on  April  1,  1993,  and  the 
comments  were  analyzed,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (59  FR  1366)  on  January  10, 
1994,  proposing  to  remove  specific 
regulations  and  appendices  from  the 
FMCSRs.  Some  designated  sections  of 
the  FMCSRs  and  all  designated 
appendices  were  identified  as  obsolete 
or  redundant  of  other  sections  of  the 
FMCSRs.  Other  designated  sections  of 
the  FMCSRs  were  identified  as 
duplicative  of  State  or  local  regulations 
and  were  considered  to  be  more 
appropriately  regulated  by  State  and 
local  authorities.  Technical 
amendments  to  part  391  of  the  FMCSRs 
were  also  proposed  in  the  NPRM. 

The  FHWA  received  twenty 
comments  to  the  docket.  Ten  were  from 
associations,  six  from  motor  carriers, 
two  from  consulting  companies,  and 
one  each  from  a  State  agency  and  an 
individual.  Eight  of  the  comraenters 
supported  all  of  the  proposed  changes; 
however,  the  Advocates  for  Highway 
and  Auto  Safety  opposed  all  of  the 
proposed  changes.  Other  commenters 
supported  some  proposed  changes  and 
opposed  others,  or  made 
recommendations  or  commented  on 
matters  not  related  to  this  rulemaking. 
The  following  is  a  discussion  of  the 
comments  to  the  docket,  along  with  the 
FHWA's  response,  arranged  by  part  and 
section  of  the  FMCSRs. 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

Paragraph  (6)  of  the  definition  of  On 
duty  time  in  §  395.2  is  being  removed 
which  is  explained  below  in  part  395. 
This  removal  necessitates  a  technical 
amendment  to  the  definition  of  Safety- 
sensitive  function  in  §382  107  because 
the  definition  references  paragraphs  (1) 
through  (7)  of  the  definition  of  On  duty 
time.  The  definition  of  Safety-sensitive 
function  is  being  amended  to  reference 
paragraphs  (1)  through  (6)  of  the 
definition  of  On  duty  time. 

PART  391— QUALIFICATIONS  OF 
DRIVERS 

The  FHWA  proposed  to  remove  all 
requirements  pertaining  to  the  written 
examination  and  record  of  violations. 
The  FHWA  also  proposed  to  remove  a 
paragraph  from  the  Uraited  exemption 
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for  drivers  opeiating  in  the  State  of 
Hawaii. 

Written  Examination 

Ten  commenters  supported  and  six 
conunenters  opposed  the  removal  of  the 
requirements  related  to  the  written 
examination.  Four  conunenters 
expressed  concern  that  the  removal  of 
the  wTitten  examination  requirements 
would  result  in  a  lack  of  instruction  for 
drivers  not  subject  to  the  commercial 
driver's  license  (CDL)  requirements. 
Two  commenters  recommended  that  the 
WTitten  examination  requirements  be 
strengthened,  such  as.  by  establishing  a 
passing  grade.  The  American  Trucking 
Associations,  Inc.  (ATA),  argued  that  a 
driver-applicant  could  file  suit  for 
discrimination  if  denied  employment 
for  refusing  to  take  a  written 
examination  administered  as  a  company 
pohcy,  rather  than  as  a  Federal 
requirement. 

FHWA  Response:  The  removal  of  the 
requirements  related  to  the  written 
examination  would  have  very  little 
effect  on  highway  safety  while  reducing 
the  paperwork  burden  imposed  upon 
motor  carriers.  The  objective  of  the 
WTitten  examination  is  to  instruct 
prospective  drivers  in  the  FMCSRs. 
There  is  no  passing  score  and  even  a 
poor  performance  does  not  prohibit  a 
motor  carrier  from  hiring  the  driver.  The 
removal  of  the  written  examination 
would  not  affect  the  motor  carrier's 
obligation  under  49  CFR  390.3(e)(2)  to 
instruct  drivers  and  employees  about 
the  FMCSRs. 

The  programs  of  the  FHWA  have 
made  commercial  motor  vehicle  (CMV) 
drivers  more  familiar  with  the  FMCSR-s 
than  was  the  case  in  previous  decades. 
Motor  carriers  are  now  in  a  better 
position  than  the  FHWA  to  decide 
whether  the  written  examination 
remains  a  useful  instructional  tool.  On 
the  other  hand,  drivers  are  required  to 
pass  a  knowledge  test  to  obtain  a  CDL. 
Although  the  material  covered  by  the 
written  examination  and  the  CDL 
knowledge  test  is  not  exactly  the  same, 
there  is  some  overlap.  In  consideration 
of  these  circumstances,  the  benefits  of 
the  written  examination  are  outweighed 
by  the  paperwork  burden  it  imposes  on 
motor  carriers.  Motor  carriers  may 
continue  to  administer  the  written 
examination  as  a  part  of  their  training 
program,  but  the  FHWA  will  no  longer 
require  them  to  do  so. 

Retaining  and  strengthening  the 
written  examination  by  establishing  a 
passing  grade  would  impose  a 
prescriptive  method  upon  motor  carriers 
to  instruct  their  drivers  and  employees 
about  the  FMCSRs.  One  thrust  of  the 
Zero  Base  Regulatory  Review  is  to  make 


the  FMCSRs  more  performance  oriented 
to  provide  motorxarriers  with  increased 
flexibility  in  achieving  compliance.  The 
removal  of  the  written  examination  is  a 
good  example  of  this  intention. 

The  FMCSRs  are  not  intended  to 
reinforce  or  support  every  action  a 
motor  carrier  might  take  in  hiring  or 
qualifying  its  drivers.  Motor  carriers 
have  long  been  allowed  to  require  or 
enforce  more  stringent  safety  or  health 
standards  than  those  required  by  the 
FMCSRs  149  CFR  390.3(d)j.  Motor 
carriers  that  continue  to  administer  the 
WTitten  examination  or  similar  test 
under  company  policy  should  face  no 
increased  potential  liability  as  long  as 
all  applicants  are  treated  in  the  same 
manner.  Such  a  policy  would  only 
rarely  be  affected  by  the  Rehabilitation 
Act  of  1973  (Pub.  L.  93-112,  87  Stat. 
355.  as  amended)  or  the  Americans  with 
Disabilities  Act  of  1990  (Pub.  L.  101- 
336. 104  Stat.  327,  as  amended). 

The  written  examination  (contained 
in  appendix  C)  and  all  related 
qualification  and  recordkeeping 
requirements  are  removed.  The  sections 
affected  by  this  removal  include 
§§391.11(b)(ll);  391.35:  391.37; 
391.51(c)(5);  391.51(d)(3);  391.61; 
391.67(a);  391.67(c);  391.68;  391.69(b); 
391.71(a):  391.73  and  appendix  C  to 
subchapter  B. 

Record  of  Violations 

Nine  commenters  supported  and  eight 
opposed  the  removal  of  all  requirements 
related  to  the  record  of  violations. 
American  Insurance  Service  Group.  Inc.. 
Engineering  and  Safety  Service  had  no 
objection  to  the  removal  of  the  record  of 
violations  provided  motor  carriers  were 
required  to  make  an  inquiry  annually 
into  their  drivers'  driving  records  to  the 
license  issuing  State  agency.  Carrier 
Compliance  Ser\'ices  opposed  the 
removal  of  the  record  of  violations  and 
recommended  that  motor  carriers  also 
be  required  to  make  an  annual  inquiry 
into  their  drivers'  driving  records. 
Tandem  Transport,  Inc..  recommended 
that  a  motor  carrier  be  allowed  the 
option  of  making  an  annual  inquiry  into 
a  drivers'  driving  record  or  requiring  the 
driver  to  furnish  it  with  a  record  of 
violations  armually.  Three  commenters 
argued  that,  although  CDL  holders  must 
notify  their  employers  within  30  days  of 
any  conviction  for  a  non-parking 
violation  in  any  type  of  motor  vehicle, 
the  record  of  violations  provision  is  the 
only  notification  requirement  applicable 
to  drivers  of  smaller  motor  vehicles,  and 
that  its  removal  would  therefore 
eliminate  an  important  source  of 
information. 

FHWA  Response:  The  FHWA  has 
decided  not  to  remove  the  requirements 


related  to  the  record  of  violations  at  this 
time.  The  FHWA  will  further  evaluate 
ihe  submitted  recommendations  and 
determine  whether  a  rulemaking  action 
to  amend  the  current  requirements  is 
warranted. 

Drivers  Operating  in  Hawaii 

No  commenters  expressed  specific 
opposition  to  the  removal  of  §  391.69(a). 

FHWA  Response:  Section  391.69(a) 
.states  that  "drivers  who  will  reach  the 
age  of  21  no  later  than  April  1. 1976. 
may  continue  to  drive  within  the  State 
of  Hawaii."  Since  this  date  has  passed, 
this  paragraph  is  obsolete.  This  rule 
removes  §  391.69(a). 

Miscellaneous 

No  commenters  expressed  specific 
opposition  to  the  proposed  technical 
amendments  to  §  391.51(b)(2)  and 
§  391.51(g).  by  which  various  titles  for 
the  position  of  Regional  Director  would 
be  replaced  by  the  proper  title. 
'■Regional  Director  of  Motor  Carriers." 

FHWA  Response:  There  are  numerous 
other  places  within  chapter  III  of  title  49 
where  the  position  of  Regional  Director 
is  mentioned  by  an  obsolete  title,  such 
as.  Regional  Director.  Motor  Carrier 
Safety;  Regional  Director.  Office  of 
Motor  Carrier  Safety;  Director.  Regional 
Motor  Carrier  Safety  Office;  etc.  Rather 
than  making  technical  amendments  to 
§  391.51(b)(2)  and  §  391.51(g)  only,  the 
FHWA  has  decided  to  make  a 
nomenclature  change  to  correct  all 
obsolete  references  to  the  position  of 
Regional  Director  in  chapter  III  of  title 
-49  to  identify  the  position  by  its  correct 
title.  Regional  Director  of  Motor 
Carriers,  and  to  make  a  slight 
modification  to  its  definition  in  ^  ,390.5. 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

The  FHWA  proposed  to  remove 
several  sections  of  the  FMCSRs  which 
were  identified  as  being  redundant  of 
State  and  local  regulations  and  more 
appropriately  regulated  by  State  and 
local  authorities. 

Corrective  Lenses  To  Be  Worn 

Eleven  commenters  supported  and 
five  commenters  opposed  the  removal  of 
§  392.9a,  Corrective  lenses  to  be  worn. 
Four  of  the  five  opposing  commenters 
were  primarily  concerned  about 
removing  the  requirement  that  a  driver 
who  wears  contact  lenses  have  a  spare 
lens  or  set  of  lenses  on  his/her  person 
while  driving.  These  commenters 
wanted  to  ensure  that  a  driver  whose 
contact  lenses  become  lost  or  damagf^d 
be  able  to  continue  to  drive  with 
corrected  vision. 


FHWA  Response:  The  requirements  of 
§  392.9a  are  duplicative  of  other 
sections  of  the  FMCSRs  and  State 
regulations.  If  a  driver  meets  the  vision 
standards  only  when  wearing  corrective 
lenses,  §391.43  requires  the  medical 
examiner  to  check  the  box,  "Qualified 
only  when  wrearing  corrective  lenses" 
on  the  medical  examiner's  certificate. 
Therefore,  a  driver  who  meets  the  vision 
standards  only  when  wearing  corrective 
lenses  is  not  medically  quaUfied  to 
drive  a  CMV  in  interstate  commerce 
when  not  wearing  corrective  lenses.  A 
driver  who  is  subject  to  and  does  not 
_  meet  the  medical  qualification 
standards  is  prohibited  from  driving  a 
CMV  in  interstate  commerce. 

Section  392.9a  is  also  duplicative  of 
State  driver  Ucensing  laws.  Most,  if  not 
all,  States  place  a  restriction  on  driver's 
licenses  reqiuring  persons  who  need 
glasses  or  contact  lenses  to  wear  them 
while  driving. 

Other  than  spare  power  sources  for 
hearing  aids  and  spare  fuses,  the 
FMCSRs  do  not  require  extra  equipment 
in  any  other  section.  For  example,  the 
FMCSRs  do  not  require  CMV  drivers  to 
carry  a  spare  headlight  or  other  lamp  in 
case  a  required  lamp  fails  to  operate. 
The  carriage  of  extra  equipment, 
including  spare  contact  lenses,  to  ensure 
against  possible  contingencies  is  best 
addressed  by  company  policy. 

The  removal  of  §  392.9a  does  not 
affect  the  requirement  that  a  driver 
comply  with  the  vision  standards  when 
operating  a  CMV  in  interstate 
commerce.  This  rule  removes  §  392.9a. 

Serf  ion  392.12    Drawbridges:  Stopping 
of  Buses 

Section  392.18    Slow  Moving  Vehicles; 
Hazard  Warning  Signal  Flashers 

Section  392.21     Stopped  Vehicles  Not 
To  Interfere  With  Other  Traffic 

Only  one  commenter  expressed 
specific  opposition  to  the  removal  of 
any  of  these  sections.  The  Chemical 
Waste  Transportation  Institute  opposed 
the  removal  of  §  392.21  on  the  ground 
that  interstate  motor  carriers  would 
have  to  modify  their  training  programs 
depending  upon  the  jurisdictions  in 
which  they  travel. 

FHWA  Response:  These  sections  are 
duplicative  of  and  more  appropriately 
addressed  by  State  and  local 
regulations.  All  States  and  localities 
require  compbance  with  traffic  laws. 
State  and  local  law  enforcement  officers 
are  responsible  for  maintaining  proper 
traffic  flow  and  handling  slow  moving 
and  stopped  vehicles. 

A  CMV  must  be  operated  in 
accordance  with  the  laws  and 
regulations  of  the  jurisdiction  in  which 


it  is  being  operated.  Section  392.2  of  the 
FMCSRs  emphasizes  this  requirement. 
Even  if  §  392.21  were  retained,  motor 
carriers  and  drivers  would  still  be 
required  to  comply  with  the  State  and 
local  regulations  pertaining  to  stopped 
motor  vehicles.  The  removal  of  §  392.21 
would  not  change  this  obligation.  In 
addition,  the  regulatory  requirements 
imposed  by  Federal,  State,  and  local 
authorities  change  over  time.  Therefore, 
motor  carrier  training  programs  will 
eventually  have  to  be  modified  to  reflect 
regulator)'  changes.  This  rule  removes 
§§392.12,  392.18,  and  392.21. 

Section  392.30    Lifted  Lamps:  Moxing 
Vehicles 

The  Chemical  Waste  Transportation 
Institute  was  the  only  commenter  that 
expressed  specific  opposition  to  the 
removal  of  this  section.  The  Institute 
did  so  for  the  same  reason  it  opposed 
the  removal  of  §  392.21. 

FHWA  Response:  This  section  is 
duplicative  of  State  laws  and  can  only 
be  enforced  by  State  and  local 
authorities.  The  retention  of  a  Federal 
rule  which  is  redundant  of  State  or  local 
regulations  and  more  appropriately 
monitored  and  enforced  by  these 
authorities  is  not  justifiable  solely 
because  driver  training  programs  may 
have  to  be  modified. 

Section  392.31     Lighted  Lamps; 
Stopped  or  Parked  Vehicles 

Twelve  commenters  supported  and 
three  commenters  opposed  the  removal 
of  this  section.  The  Chemical  Waste 
Transportation  Institute's  objection  was 
based  on  the  same  reasoning  discussed 
above.  The  Advocates  for  Highway  and 
Auto  Safety  commented  that  the 
removal  of  this  section  is  premature 
until  the  FHWA  concludes  its 
conspicuity  rulemaking.  The  ATA 
argued  that  this  section  should  be 
retained  to  inhibit  localities  from 
promulgating  and  enforcing  non- 
uniform and  potentially  burdensome 
regulations. 

FHWA  Response:  Seclion  392.22, 
Emergency  signals;  stopped  vehicles, 
requires  hazard  warning  signal  flashers 
to  be  activated  whenever  a  motor 
vehicle  is  stopped  upon  the  traveled 
portion  or  shoulder  of  a  highway  until 
warning  devices  are  placed.  Section 
392.22(b)  specifies  how  and  when 
warning  devices  must  be  placed,  both  in 
business  or  residential  districts  and  on 
the  public  highway.  The  FHWA  has 
determined  that  §  392.31  is  unnecessar}- 
in  light  of  the  requirements  of  §  392.22. 
All  of  the  situations  covered  by  §  392.31 
are  more  thoroughly  addressed  by 
§  392.22. 


On  January  19,  1994,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  (59  FR  2811)  which 
announced  that  the  agency  is 
considering  issuing  a  proposal  to 
require  the  use  of  retrorefiective 
sheeting  or  reflex  reflectors  on  certain 
trailers  manufactured  prior  to  December 
1. 1993.  the  effective  date  of  the 
National  Highway  Traffic  Safety 
Administration's  final  rule  on 
conspicuity  for  newly  manufactured 
trailers.  This  ANPRM  did  not  address 
the  display  or  fighting  of  lamps.  The 
requirements  of  §  392.22  provide 
sufficient  warning  to  other  motor 
vehicle  traffic  that  a  CMV  is  stopped  or 
parked  on  the  traveled  portion  or 
shoulder  of  a  highway.  Therefore,  the 
removal  of  §  392.31  is  not  premature. 

The  fighting  requirements  for  stopf>ed 
or  parked  vehicles  are  better  monitored 
and  enforced  by  State  and  local 
authorities.  Section  392.31  contains  a 
provision  that  no  lamps  need  be  lighted 
if  there  is  sufficient  highway  lighting  to 
make  persons  and  vehicles  discernible 
at  a  distance  of  500  feet,  unless  lighted 
lamps  are  required  by  local  regulations. 
Since  §392.31  is  contingent  upon  local 
regulations,  its  removal  would  not  free 
or  encourage  localities  to  promulgate 
and  enforce  different  lighting 
requirements  for  stopped  or  parked 
vehicles.  This  rule  removes  §  392.31. 

Section  392.40    All  Accidents 

Eleven  commenters  supported  and 
four  commenters  opposed  the  removal 
of  §  392.40.  which  requires  a  CMV 
driver  involved  in  an  accident  resulting 
in  death,  injury,  or  property  damage  to: 
Stop;  prevent  further  accident;  assist 
injured  persons;  provide  driver,  motor 
carrier,  and  CMV  identification 
information;  and  report  the  accident  to 
his/her  employer.  The  Chemical  Waste 
Transportation  Institute  raised  the  same 
training  argument  discussed  above. 
Pinnacle  Transportation  Services 
claimed  that  the  removal  of  this  section 
would  likely  lead  to  a  medley  of 
inconsistent  State  regulations  about  the 
responsibilities  of  a  driver  involved  in 
an  accident.  The  ATA  claimed  that  the 
position  of  a  motor  carrier  in  litigation 
is  strengthened  if  it  shows  that  §  392.40 
was  complied  with  rather  than  a  State 
accident  reporting  requirement. 

FHWA  Response:  All  States  already 
hflve  requirements  for  a  driver  of  a  CMV 
involved  in  an  accident.  Compliance 
with  §  392.40  does  not  exempt  a  motor 
carrier  or  driver  bom  such  State  or  local 
regulations,  nor  does  it  supplement 
them.  The  requirement  in  paragraph  (e) 
of  §  392.40  that  drivers  report  all  details     I 
of  an  accident  to  the  motor  carrier  as  . 
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soon  as  practicable  is  best  handled  by 
company  policy  rather  than  by  the 
FMCSRs.  The  accident  reporting 
requirements  for  motor  carriers  which 
were  formerly  contained  in  part  394  of 
the  FMCSRs  were  removed  effective 
March  4. 1993  (58  FR  6726,  February  2, 
1993),  and  with  them  the  need  to 
require  CMV  drivers  to  report  accidents 
to  their  employing  motor  carriers.  This 
rule  removes  §  392.40. 

Section  392.41     Striking  Unattended 
Vehicle 

Twelve  commenters  supported  and 
three  coirunenters  opposed  the  removal 
of  this  sertion.  The  Chemical  Waste 
Transportation  Institute  repeated  the 
same  training  argument  discussed 
above.  The  ATA  recommended  that  this 
section  be  retained  in  order  to  preempt 
a  variety  of  State  regulations  which  are 
slightly  different. 

FHWA  Response:  As  previously 
stated,  compliance  with  the  FMCSRs 
does  not  exempt  a  motor  carrier  or 
driver  from  complying  with  a  similar 
State  or  local  regulation.  The 
requirements  for  a  driver  of  a  CMV  that 
strikes  an  unattended  motor  vehicle 
upon  the  highway  are  appropriately 
monitored  and  enforced  by  State  and 
local  authorities.  The  requirements  in 
§  392.41  are  duplicative  and  cause 
confusion.  This  rule  removes  §  392.41. 

Title  to  Subpart  E 

The  removal  of  §§  392.40  and  392.41 
eliminates,  for  the  purposes  of  the 
FMCSRs,  the  duties  of  a  driver  involved 
in  an  accident.  Therefore,  this  rule 
changes  the  title  to  subpart  E  of  part  392 
from  "Accidents  and  License 
Revocation;  Ehities  of  Driver"  to 
"License  Revocation;  Duties  of  Driver." 

Section  392.61     Driving  by 
Unauthorized  Person 

Ten  commenters  supported  and  four 
commenters  opposed  the  removal  of  this 
section.  Firmacle  Transportation 
Services  declared  that  its  removal 
would  require  thousands  of  policy 
manuals  to  be  rewritten.  The  Advocates 
for  Highway  and  Auto  Safety 
commented  that  an  action  that  may  lead 
to  an  out-of-service  violation  should 
continue  to  be  prohibited  by  the 
FMCSRs.  The  ATA  commented  that  the 
backing  of  a  Federal  regulation 
strengthens  the  position  of  motor  carrier 
management  in  dealing  with  a  driver 
who  permits  an  unauthorized  person  to 
drive  the  motor  carrier's  CMV. 

FHWA  Response:  The  FMCSRs 
change  over  time,  sometimes 
significantly,  and  policy  manuals  have 
to  change  with  them.  It  is  not  justifiable 
to  retain  §  392.61  merely  to  avoid 


having  to  revise  a  page  in  a  policy 
manual.  The  removal  of  §  392.61  would 
not  affect  any  enforcement  action  taken 
after  the  discovery  of  an  unqualified 
driver  during  a  roadside  inspection 
performed  in  compliance  with  the  North 
American  Uniform  Out-of-Service 
Criteria.  Any  person  who  drives  a  CMV 
must  meet  the  qualification  standards  in 
part  391  and  the  CDL  standards  in  part 
383.  Motor  carriers  still  have  the 
backing  of  the  FMCSRs  in  prohibiting 
an  unquaUfied  person  to  drive  their 
CMVs.  A  Federal  prohibition  on  the  use 
of  a  qualified  driver  intrudes  in  an  area 
which  is  best  handled  by  company 
policy  or  labor-management  agreement. 
This  rule  removes  §  392.61. 

Section  392.62    Bus  driver;  Distraction 

No  commenter  expressed  specific 
opposition  to  the  removal  of  this 
section. 

FHWA  Response:  Section  392.62, 
which  prohibits  a  bus  driver  from 
engaging  in  any  unnecessary 
conversation  or  other  distracting 
activity,  duplicates  State  and  local 
regulations.  This  rule  removes  §  392.62. 

Section  392.65    Sleeper  Berth:  Transfer 
To  or  From 

No  commenter  expressed  specific 
opposition  to  the  removal  of  this 
section. 

FHWA  Response:  Section  392.65  is 
obsolete.  There  are  very  few  truck- 
tractors  currently  in  use  that  require 
entry  into  the  sleeper  berth  from  outside 
the  motor  vehicle.  This  rule  removes 
§392.65. 

Section  392.69    Sleeper  Berth, 
Occupation 

Only  Pinnacle  Transportation 
Services  expressed  specific  opposition 
to  the  removal  of  this  section,  on  the 
ground  that  thousands  of  policy 
manuals  would  have  to  be  rewritten. 

FHWA  Response:  As  stated  in  a 
previous  response,  the  retention  of  a 
section  of  the  FMCSRs  is  not  justifiable 
merely  to  avoid  the  revision  of  motor 
carriers'  policy  manuals.  The  number  of 
persons  occupying  a  sleeper  berth  when 
the  vehicle  is  in  motion  is  best 
addressed  by  company  policy  or  labor- 
management  agreement.  This  rule 
removes  §  392.69. 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

The  driver  requirements  of  §§  392.40 
and  392.41  relating  to  accidents  are 
mentioned  in  paragraph  (6)  of  the 
definition  of  On  duty  time  in  §  395.2. 
Since  §§  392.40  and  392.41  are  being 
removed,  paragraph  (6)  of  the  definition 
of  On  duty  time  is  also  being  removed. 


PART  396— INSPECTION,  REPAIR, 
AND  MAINTENANCE 

The  FHWA  proposed  to  remove  the 
lubrication  record  required  by 
§  396.3(b)(4). 

Lubrication  Record 

No  conmienter  expressed  specific 
opposition  to  the  removal  of  this 
requirement. 

FHWA  Response:  Section  396.3(b)(3) 
already  requires  motor  carriers  to 
maintain,  for  vehicles  controlled  for  30 
consecutive  days  or  more,  a  record  of 
inspection,  repairs,  and  maintenance 
indicating  their  date  and  nature.  Since 
the  lubrication  record  required  by 
§  396.3(b)(4)  is  a  maintenance  record, 
the  requirement  is  redundant.  This  rule 
removes  §  396.3(b)(4). 

Appendix  A  to  Subchapter  B 

The  FHWA  proposed  to  remove 
appendix  A  to  subchapter  B  of  chapter 
111,  49  CFR,  which  includes  all 
published  interpretations  that  were 
issued  by  the  FHWA  before  the 
publication  of  interpretations  on 
November  23,  1977  (42  FR  60078).  The 
Advocates  for  Highway  and  Auto  Safety 
was  the  only  commenter  that  opposed 
the  removal  of  this  appendix.  The 
Advocates  claimed  the  interpretations 
in  the  appendix  are  still  valid  to  the 
extent  they  are  not  inconsistent  with  the 
Regulatory  Guidance  for  the  FMCSRs 
published  in  the  Federal  Register  (58 
FR  60734)  on  November  17, 1993.  The 
Advocates  recommended  that  appendix 
A  become  a  complete  compilation  of  the 
FHWA's  official  interpretations  and 
guidance  regarding  the  FMCSRs. 

FHWA  Response:  Although  the 
interpretations  in  appendix  A,  like 
others  issued  by  the  FHWA,  remain 
valid  if  consistent  with  the  1993 
publication  referred  to  above,  many 
interpretations  are  outmoded  and  of 
little  value.  The  interpretations  which 
were  determined  by  the  FHWA  to  be 
relevant  to  current  motor  carrier 
operations  were  included  in  the  1993 
publication.  The  printing  of  all 
previously  issued  interpretations  in  an 
appendix  would  not  be  useful  because 
some  interpretations  depend  on  factual 
premises  which  are  not  fully  explained 
in  the  interpretation.  The  FHWA  is 
presently  considering  a  rulemaking 
action  to  codify  certain  longstanding 
interpretations  which  are  not  based  on 
unique  circumstances.  This  rule 
removes  appendix  A  since  it  is  obsolete. 


Ru 
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fmaking  Analyses  and  Notices 

Exf^utive  Order  12866  (Regnlalnry 
Planning  and  Review)  and  DOT 
Rei  iflatory  Policies  and  Procedures 

1  his  rule  removes  obsolete  and 
redMndant  regulations  from  the 
FMCSRs.  The  FHWA  has  determined 
that  this  regulatory  action  is  not 
■significant  under  Executive  Order  12866 
or  the  regulatory  policies  and 
pra(x;dur»}S  of  the  DOT.  It  is  anticipated 
that  the  economic  impact  of  this 
regulator)'  action  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not;  required. 

Regalatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
regulatory  action  on  small  entities.  This 
action  would  lessen  the  regulatory 
burden  on  small  and  large  entities 
subject  to  the  FMCSRs  by.  among  other 
things,  removing  the  recordkeeping 
requirements  associated  with  the 
written  examination.  The  FHWA  hereby 
lertifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
Mitritantial  number  of  small  entities. 

Hsarutive  Order  12612  (Federalism 
As-it^ssawntl 

This  action  has  been  analyzed  in 
dc  cordance  with  the  principles  and 
r.riteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  full  Federalism 
As,«wssmenL 

Fxfciitive  Order  12372 

I IntM'rgnvernmentnl  Re\'iewl 

Citalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
.Mutor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
(.on.su itation  on  Federal  programs  and 
ai  livities  apply  to  this  program. 

PnperH-ork  Reduction  Act 

Tljis  rulemaking  action  does  not 
(untain  a  collection  of  information 
requirement  for  purposes  of  the 
PapHrwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  el  seq. 

S'ational  Environmental  Policy  Act 

Tlie  agency  has  analyzed  this  at^ion 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  and 
has  determined  that  it  would  have  no 
effed  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 


action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  382. 
390.  391. 392,  395,  and  396 

Highway  safety.  Highways  and  roads. 
Motor  carriers,  and  Motor  vehicle  safety. 

Issued  on-.  November  10. 1994, 
Rodney  E.  Slater. 

Ffderul  Highway  Administrator 

In  consideration  of  the  foregoing  and 
under  the  authority  of  42  U.S.C.  4917 
and  49  U.S.C.  104,  501  et  seq..  521  et 
seq..  5101  et  seq.,  5113,  5901  et  seq.. 
31101-31104,  31108.  31131  et  seq.. 
31161.  31301  et  seq.,  31501  et  seq.;  and 
49  CFR  1.48,  the  FHWA  amends  title  49, 
Code  of  Federal  Regulations,  Chapter  HI. 
as  follows: 

CHAPTER  III— {AMENDED] 

1.  Chapter  III  is  amended  by 
substituting  the  phrase  "Regional 
Direclor  of  Motor  Carriers"  for  any  of 
the  following  phrases  for  each 
appearance  in  the  chapter:  "Director. 
Regional  Motor  Carrier  Safety  Office  of 
the  Bureau  of  Motor  Carrier  Safety". 
"Director.  Regional  Motor  Carrier  Safety 
Offices".  "Regional  Director.  Office  of 
Motor  Carriers",  "Regional  Directors  of 
Motor  Carrier  Safety",  "Regional 
Director,  Motor  Carrier  Safety", 
"Regional  Director,  Office  of  Motor 
Carrier  Safety",  "Directors  of  Regional 
Motor  Carrier  Safety  Offices",  and 
"Regional  Director". 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

2.  The  authority  citation  for  part  3R2 
is  revised  to  read  as  follows: 

Authority:  49  tl.S.C  31 136.  :11301  et  seq., 
J1 502.  and  49  CFR  t. 48 

§382.107    (Amended] 

3.  Section  382.107  is  amended  by 
revising  the  definition  for  Safety- 
sensitive  function  to  read  as  follows: 

§382.107    OefinJtions. 


Safety-sensitive  function  means  any  of 
those  on-duty  functions  set  forth  in 
§  395.2  On  duty  time,  paragraphs  (1) 
through  (6)  of  this  chapter. 


PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

4.  The  authority  citation  for  part  390 
is  revised  to  read  as  follows: 

.\uthority:  49  U.S.C.  31132.  31136.  31502. 
and  31504;  and  49  CFR  1.48. 

5.  Section  390.5  is  amended  by 
revising  the  definition  for  Regional 
Director  to  read  as  follows; 

§  390.5    Definitions. 


R(-gional  Director  of  Motor  Carriers 
means  the  Director  of  the  Office  of 
Motor  Carriers,  Federal  Highway 
Administration,  for  a  given  geographical 
region  of  the  United  Stales. 


PART  391— QUALIFICATIONS  OF 
DRIVERS 

6.  The  authority  citation  for  part  391 
is  revised  to  read  as  follows: 

Authority:  49  U  S.C.  504,  31136.  and 
31502;  and  49  CFR  1.48. 

§391.11    [Amended]. 

7.  Section  391.11  is  amended  by 
removing  paragraph  (b)(ll).  and 
redesignating  paragraph  (b){12)  as 
paragraph  (b)(ll). 

§§391.35  and  391.37    [Removed] 

R.  The  revision  to  §  391.35(a) 
published  at  59  FR  8752,  Feb.  23.  1994. 
which  is  to  become  effective  on  January 
1. 1995.  and  Sections  391.35  and  391.37 
are  removed. 

§391.51    [Amended] 

9.  Section  391.51  is  amended  as 
follows: 

a.  In  paragraph  (b)(2).  by  removing  the 
words  "The  Regionai  Federal  Highway 
Administrator's  letter"  and  adding  in 
lieu  thereof  the  words  "The  letter  from 
the  Regional  Director  of  Motor  Carriers"; 

b.  In  paragraph  (c)(3),  by  adding 
"and"  at  the  end  of  paragraph; 

c.  In  paragraph  (c)(4).  by  removing  ": 
and"  and  adding  in  lieu  thereof  a 
period; 

d.  By  removing  paragraph  (c)(5);  and 

e.  By  removing  paragraph  (d)(3),  and 
redesignating  paragraph  (d)(4)  as 
paragraph  (d)(3).  and  by  adding  the 
word  "and"  at  the  end  of  paragiaph 
(d)(2). 

10.  Section  391.61  is  revised  to  read 
as  follows: 

§  391.61    Drivers  who  were  regularly 
employed  tMfore  January  1, 1971. 

The  provisions  of  §  391.21  (relating  to 
applications  for  emplovrnent).  §  391.23 
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(relating  to  investigations  and  inquiries), 
and  §  391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
regularly  employed  driver  (as  defined  in 
§  390.5  of  this  subchapter)  of  a  motor 
carrier  for  a  continuous  period  which 
began  before  January  1. 1971,  as  long  as 
he/she  continues  to  be  a  regularly 
employed  driver  of  that  motor  carrier. 
Such  a  driver  is  quaUfied  to  drive  a 
motor  vehicle  if  he/she  fulfills  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(9)  of  §  391.11  (relating  to 
qualifications  of  drivers). 

11.  Section  391.67  is  revised  to  read 
as  follows: 

§  391 .67    Drivers  of  articulated 
(combination)  farm  vehicles. 

The  following  rules  in  this  part  do  not 
apply  to  a  farm  vehicle  driver  (as 
defined  in  §  390.5)  who  is  18  years  of 
age  or  older  and  who  drives  an 
articulated  motor  vehicle: 

(a)  Section  391.11(b)(1),  (b)(8).  (b)(10), 
and  (b)(ll)  (relating  to  driver 
qualifications  in  general); 

(b)  Subpart  C  (relating  to  disclosure 
of.  investigation  into,  and  inquiries 
about  the  background,  character,  and 
driving  record  of.  drivers); 

(c)  Subpart  D  (relating  to  road  tests); 

(d)  So  much  of  §§  391.41  and  391.45 
as  require  a  driver  to  t)e  medically 
examined  and  to  have  a  medical 
examiner's  certificate  on  his  person 
before  January  1, 1973;  and 

(e)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

12.  Section  391.68  is  revised  to  read 
as  follows: 

§  391 .68    Private  motor  carrier  of 
passengers  (nonbusiness). 

(a)  The  following  rules  in  this  part  do 
not  apply  to  a  private  motor  carrier  of 
passengers  (nonbusiness)  and  their 
drivers: 

(1)  Section  391.11(b)(8).  (b)(10). 
(b)(ll).  and  (b)(12).  (relating  to  driver 
qualifications  in  general). 

(2)  Subpart  C  (relating  to  disclosure 
of.  investigation  into,  and  inquiries 
about  the  background,  character,  and 
driving  record  of,  drivers). 

(3)  Subpart  D  (relating  to  road  tests). 

(4)  So  much  of  §§  391.41  and  391.45 
as  require  a  driver  to  be  medically 
examined  and  to  have  a  medical 
examiner's  certificate  on  his/her  person. 

(5)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

(6)  Subpart  H  (relating  to  controlled 
substances  testing). 

(b)  The  following  rules  in  this  part  do 
not  apply  to  a  private  motor  carrier  of 
passengers  (business)  driver:  Subpart  D 
(relating  to  road  tests). 

13.  Section  391.69  is  revised  to  read 
as  follows: 


§  391 .69    Drivers  operating  in  Hawaii. 

The  provisions  of  §  391.21  (relating  to 
application  for  employment),  §391.23 
(relating  to  investigations  and  inquiries), 
and  §  391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
regularly  employed  driver  (as  defined  in 
§  390.5  of  this  subchapter)  of  a  motor 
carrier  operating  in  the  Slate  of  Hawaii 
for  a  continuous  period  which  began 
before  April  1, 1975,  as  long  as  he/she 
continues  to  be  a  regularly  employed 
driver  of  that  motor  carrier.  Such  a 
driver  is  qualified  to  drive  a  motor 
vehicle  if  he/she  fulfills  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(9)  of  §  391.11  (relating  to 
qualifications  of  drivers). 

§391.71    [Amended] 

14.  In  §  391.71,  paragraph  (a)  is 
amended  by  removing  the  words  "and 
§  391.35  (relating  to  written 
examination)"  and  adding  the  word 
"and"  before  the  reference  to 
"§391.31." 

15.  Section  391.73  is  revised  to  read 
as  follows: 

§  391 .73    Private  motor  carrier  of 
passengers  (business). 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment),  §  391.23 
(relating  to  investigations  and  inquiries), 
and  §391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
regularly  employed  driver  (as  defined  in 
§390.5  of  this  subchapter)  of  a  private 
motor  carrier  of  passengers  (business)  as 
of  July  1, 1994,  so  long  as  the  driver 
continues  to  be  a  regularly  employed 
driver  of  that  motor  carrier.  Such  a 
driver  is  qualified  to  drive  a  motor 
vehicle  if  that  driver  fulfills  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(9)  of  §  391.11  (relating  to 
qualifications  of  drivers). 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

16.  The  authority  citation  for  part  392 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  31136  and  31502;  and 
49CFR1.48. 

§§  392.9a,  392.12,  392.18, 392.21, 392.30. 
392.31,  392.32.  392.40,  392.41,  392.61, 
392.62,  392.65,  and  392.69    [Renrraved  and 
Reserved] 

17.  Sections  392.9a,  392.12,  392.18, 
392.21,  392.30,  392.31,  392.32,  392.40, 
392.41,  392.61,  392.62,  392.65,  and 
392.69  are  removed  and  reserved. 

18.  The  heading  of  subpart  E  is 
revised  to  read,  "Subpart  E — License 
Revocation;  Duties  of  Driver". 


PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

19.  The  authority  citation  for  part  395 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  31136  and  31S02;  anH 
49CFR1.48. 

§  395.2    [Amended] 

20.  The  definition  of  On  duty  time  is 
amended  by  removing  paragraph  (6)  and 
redesignating  paragraphs  (7)  through  (9) 
as  paragraphs  (6)  through  (8), 
respectively. 

PART  396— INSPECTION.  REPAIR. 
AND  MAINTENANCE 

21.  The  authority  citation  for  part  396 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  31136  and  31502;  and 
49CFR1.48. 

§  396.3    [Amended] 

22.  Section  396.3  is  amended  by 
removing  paragraph  (b)(4)  and 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4),  and  by  adding  the 
word  "and"  at  the  end  of  paragraph 
(b)(3). 

Appendices  A  and  C  to  Subchapter  B 
[Removed  and  Reserved] 

23.  In  chapter  III,  subchapter  B, 
appendices  A  and  C  are  removed  and 
reserved. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Appalachian  Elktoe 
Determined  To  Be  an  Endangered 
Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the 
Appalachian  elktoe  [Alasmidonta 
raveneliana)  to  be  an  endangered 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
Appalachian  elktoe  is  endemic  to  the 
upper  Tennessee  River  system  in  the 
mountains  of  western  North  CaroUna 
and  eastern  Tennessee.  It  was  once 
fairly  widely  distributed  in  western 
North  Carolina,  but  it  has  been        « 


oiiniinated  from  the  majority  of  its 
historic  range  and  is  now  found  only  in 
short  reaches  of  the  Little  Tennessee 
River.  Nolichucky  River.  Toe  River,  and 
Cane  River.  In  Tennessee,  the  species  is 
known  only  from  its  present 
distribution  in  the  Nolichucky  River. 
The  species'  range  has  been  seriously 
reduced  by  impoundments  and  the 
pereral  deterioration  of  habitat  and 
\  iter  quality  resulting  from  siltation 
and  other  pollutants  contributed  by 
poor  land  use  practices  and  toxic 
discharges.  Due  to  the  species'  limited 
distribution,  any  factors  that  adversely 
modify  habitat  or  water  quality  in  the 
stream  reaches  it  now  inhabits  could 
further  threaten  the  species.  This  final 
rule  implements  the  Act's  protection 
and  recovery  provisions  for  the 
Appalachian  elktoe. 
EFFECTIVE  DATE:  December  23.  1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  U.S.  Fish  and  Wildlife  Ser\'ice, 
330  Ridgefield  Court.  Asheville.  North 
Carolina  28806. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
(oho  Fridell  at  the  above  address  (704/ 
665-1195.  Ext.  225). 

SUPPLEMENTARY  INFORMATION; 
Background 

The  Appalachian  elktoe  [Alasmidonta 
raveneliana)  (Lea.  1834)  is  a  freshwater 
mussel  with  a  thin,  but  not  fragile, 
kidney-shaped  shell,  reaching  up  to 
about  3.2  inches  in  length,  1.4  inches  in 
height,  and  1  inch  in  width  (Clarke 
1981).  Juveniles  generally  have  a 
yellowish-brown  periostracum  (outer 
shell  surface)  while  the  periostracum  of 
the  adults  is  usually  dark  brown  in 
colcM-.  Although  rays  are  prominent  on 
some  shells,  particularly  in  the  posterior 
portion  of  the  shell,  many  individuals 
have  only  obscure  greerash  rays.  The 
shell  nacre  (inside  shell  siurface)  is 
shiny,  often  white  to  bluish-white, 
changing  to  a  salmon,  pinki^.  or 
orownish  color  in  the  central  and  beak 
cavity  portions  of  the  shell;  some 
specimens  may  be  marked  with 
irregular  brownish  blotches  (adapted 
from  Clarke  1981).  A  detailed 
description  of  the  species'  shell,  with 
illustrations,  is  contained  in  Clarke 
(1981).  Soft  parts  are  discussed  in 
Ortmann  (1921). 

Because  of  its  rarity,  little  is  known 
about  the  autecology  of  the  Appalachian 
elktoe.  The  species  has  been  reported 
from  relatively  shallow,  medium-sized 
creeks  and  rivers  mth  cool,  moderate- 
to  fast-flowing  water.  It  has  been 
observed  in  gravelly  substrates  often 
mixed  with  cobble  and  boulders,  in 


cracks  in  bedrock  (Gordon  1991).  and 
occasionally  in  relatively  silt-free, 
coarse,  sandy  substrates  (J.  Alderman. 
North  Carolina  Wildlife  Resources 
Commission,  personal  communication. 
1992;  personal  observations.  1989  and 
1991).  Like  other  freshwater  mussels, 
the  Appalachian  elktoe  feeds  by  filtering 
food  particles  from  the  water  column. 
The  specific  food  habits  of  the  species 
are  unknown,  but  other  freshwater 
mussels  have  been  documented  to  feed 
on  detritus,  diatoms,  phytoplankton. 
and  zooplankton  (Churchill  and  Lewis 
1924).  The  reproductive  cycle  of  the 
Appalachian  elktoe  is  similar  to  that  of 
other  native  freshwater  mussels.  Males 
release  sperm  into  the  water  column; 
the  sperm  are  then  taken  in  by  the 
females  through  their  siphons  during 
feeding  and  respiration.  The  females 
retain  the  fertifized  eggs  in  their  gills 
until  the  larvae  (glochidia)  fully 
develop.  The  mussel  glochidia  are 
released  into  the  water,  and  within  a 
few  days  they  must  attach  to  the 
appropriate  species  of  fistf,  which  they 
then  parasitize  for  a  short  time  while 
they  develop  into  juvenile  mussels. 
They  then  detach  from  their  "fish  host" 
and  sink  to  the  stream  bottom  where 
they  continue  to  develop,  provided  they 
land  in  a  suitable  substrate  with  the 
correct  water  conditions.  Recent  studies 
funded  by  the  U.S.  Forest  Service  and 
conducted  by  personnel  with  the 
Tennessee  Technological  University  at 
Cookeville.  Teiuiessee.  have  identified 
the  banded  sculpin  [Cottus  carolinae)  as 
a  host  species  for  glochidia  of  the 
Appalachian  elktoe  (M.  Gordon. 
Tennessee  Technological  University, 
personal  communication.  1993). 

The  mussel's  life  span,  and  many 
other  aspects  of  its  life  history,  are 
unknown. 

The  Appalachian  elktoe  is  known  to 
be  endemic  to  the  upper  Tennessee 
River  system  in  western  North  Carolina 
and  eastern  Tennessee.  Historical 
records  for  the  species  in  North  Carolina 
exist  for  the  Little  Tennessee  River 
system  (Talula  Creek.  Graham  County) 
and  the  French  Broad  River  system, 
including  the  Nolichucky  River  (county 
unknown);  the  Little  River 
(Transylvania  County),  the  Swannanoa 
River  (county  unknown),  the  Pigeon 
River  (Haywood  County),  and  the  mam 
stem  of  the  French  Broad  River 
(Buncombe  County  and  an  unknown 
county)  (Clarke  1981).  An  additional 
historical  record  of  the  Appalachian 
elktoe  in  the  North  Fork  Holston  River. 
Termessee  (S.S.  Haldeman  collection)  is 
believed  to  represent  a  mislabeled 
locality  (Gordon  1991). 

From  1986  throu^  the  spring  of  1992. 
biologists  with  the  Service,  the 


Tennessee  Valley  Authority,  the  North 
Carolina  Wildlife  Resources 
Commission,  and  the  Tennessee 
Technological  University  conducted 
surveys  in  both  historic  and  potential 
habitat  of  the  species.  Surveys  of  the 
French  Broad  River  and  its  tributaries  in 
Transylvania,  Henderson.  Haywood. 
Buncombe,  and  Madison  Counties, 
North  Carolina,  failed  to  locate  any 
specimens  of  the  Appalachian  elktoe  (R. 
Biggins.  U.S.  Fish  and  WildUfe  Ser\'ice. 
personal  communications,  1989  and 
1991;  Alderman.  North  Carolina 
Wildlife  Resources  Commission, 
personal  communication.  1990;  M. 
Gordon,  Tennessee  Technological 
University,  persoiii!  rommunications. 
1991  and  1992;  peri;nnal  observations, 
1986  through  1991).  .  he  species  has 
also  been  extirpated  from  Talula  Creek 
in  the  Little  Tennessee  River  system 
(personal  observations.  1987  and  1992) 
and  could  not  be  found  in  any  of  the 
other  major  tributaries  to  the  Little 
Termessee  River  (Gordon,  personal 
communication.  1991;  S.  Ahlstedt. 
Tennessee  Valley  Authority,  personal 
communication.  1992).  If  the  historic 
record  for  the  species  in  the  North  Fork 
Holston  River  in  Tennessee  was  a  good 
record,  then  the  species  has  been 
eliminated  from  this  river  as  well.  Only 
two  populations  of  the  species  are 
known  to  survive.  One  population, 
discovered  in  1987  by  Tennessee  Valley 
Authority  biologists  (Steven  Ahlstedt 
and  Charles  Say  lor),  exists  in  the  main 
stem  of  the  Little  Termessee  River  in 
Swain  and  Macon  Counties.  North 
Carolina  (Tennessee  Valley  Authority 
1987;  J.  Widlak.  U.S.  Fish  and  Wildlife 
Service,  personal  communication.  1988; 
Biggins  1990;  Gordon  1991;  personal 
observations,  1988. 1991.  1992,  1993). 
The  second  population  occurs  in  the 
Nolichucky  River  system.  This 
population  is  restricted  to  scattered 
locations  along  a  short  reach  of  the  Toe 
River  in  Yancey  and  Mitchell  Counties 
in  North  Carolina  (personal 
observations.  1991  and  1992)  and  the 
main  stem  of  the  Nofichucky  River, 
Yancey  and  Mitchell  Counties.  North 
Carolina  (Alderman,  personal 
communication.  1991;  personal 
observation.  1992. 1993).  extending 
downriver  into  Unicoi  County. 
Tennessee  (personal  observation,  1992). 
A  single  specimen  of  the  Appalachian 
elktoe  was  also  found  in  the  Cane  River 
in  Yancey  County.  North  Carolina  (C. 
McGrath.  North  CaroUna  Wildlife 
Resources  Commission,  personal 
communication,  1992). 

Habitat  ^d  water  quality  '  . 

degradation/alteration  resulting  from 
impoundments;  stream  channelization; 
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dredging;  industrial  and  sewage 
effluent;  and  the  runoff  of  silt  and  other 
pollutants  frcm  poorly  implemented 
mining,  consmiction/development, 
agricultural,  and  past  logging  activities 
are  believed  to  be  the  primary  factors 
resulting  in  the  elimination  of  the 
species  from  the  majority  of  its  historic 
range.  Many  of  these  factors  tlu-eaten  the 
only  two  remaining  populations  of  the 
species. 

Previous  Federal  Action 

The  Appalachian  elktoe  was 
recognized  by  the  Service  in  the  May  22, 
1984,  Federal  Register  (49  PR  21664) 
and  again  in  the  January  6,  1989, 
Federal  Register  (54  PR  554)  as  a 
species  being  reviewed  for  potential 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  This  mussel  was  designated 
as  a  category  2  candidate  for  Federal 
listing  on  these  candidate  lists.  Category 
2  represents  those  species  for  which  the 
Service  has  some  information  indicating 
that  the  taxa  may  be  imder  threat,  but 
sufficient  information  is  lacking  to 
prepare  a  proposed  rule.  Since  that 
time,  both  historic  and  potential  habitat 
of  the  species  has  been  surveyed.  Only 
two  populations  of  the  Appalachian 
elktoe  are  known  to  survive,  and  both  of 
these  populations  are  threatened  by 
many  of  the  same  factors  that  are 
believed  to  have  resulted  in  the 
extirpation  of  the  species  elsewhere 
within  its  historic  range.  Accordingly, 
on  June  10, 1992.  the  Service  designated 
the  Appalachian  elktoe  as  a  category  1 
candidate.  Category  1  represents  those 
species  for  which  (he  Service  has 
enough  substantial  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  them  as 
endangered  or  threatened  species.  The 
Service  has  met  and  been  in  contact 
with  various  Federal  and  State  agency 
personnel  and  private  individuals 
knowledgeable  about  the  species, 
concerning  the  species'  status  and  the 
need  for  protection  provided  by  the  Act. 
On  April  20, 1992,  and  again  on  August 
21, 1992.  the  Service  notified 
appropriate  Federal.  State,  and  local 
government  agencies  in  writing  that  a 
status  review  was  being  conducted  and 
that  the  species  might  be  proposed  for 
Federal  listing.  A  total  of  six  written 
comments  were  received  on  these  two 
notices.  The  North  Carolina  Wildhfe 
Resources  Commission  (two  written 
comments),  the  North  Carolina  Natural 
Heritage  Program  (two  written 
comments),  and  an  interested  biologist 
expressed  their  support  for  the  species' 
being  proposed  for  protection  under  the 
Act;  the  U.S.  Soil  Conservation  Service 
stated  that  they  did  not  have  any 


additional  information  on  this  species. 
No  negative  conunents  were  received. 
On  September  3, 1993,  the  Service 
published  in  the  Federal  Register  (58 
PR  46940)  a  proposal  to  list  the 
Appalachian  elktoe  as  an  endangered 
species.  That  proposal  provided 
information  on  the  species'  biology, 
status,  and  threats  to  its  continued 
existence. 

Summary  of  Comments  and 
Recommendations 

In  the  September  3, 1993,  proposed 
rule,  the  January  21.  1994,  notice  of 
public  hearing  and  reopening  of  the 
comment  period  (59  PR  12353),  the 
February  8, 1994,  public  hearing,  and 
through  associated  notifications, 
comments  or  suggestions  concerning  the 
proposed  rule  were  solicited  from  the 
public,  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party. 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  interested  parties 
were  contacted  by  letters  dated 
September  14, 1993,  and  January  27, 
1994,  and  were  requested  to  comment. 
A  legal  notice,  which  invited  general 
public  comment,  was  published  in  the 
following  newspapers:  "The  Erwin 
Record."  Erwin,  Tennessee.  September 
22. 1993;  the  "Mitchell  News  Journal," 
Spruce  Fine,  North  Carolina,  September 
22, 1993;  the  "Yancey  Journal," 
Bumsville,  North  Carolina,  September 
22, 1993;  the  "Smoky  Mountain  Times," 
Bryson  City,  North  Carolina,  September 
23, 1993;  and  the  "Franklin  Press," 
Franklin,  North  Carolina.  September  24, 
1993. 

In  response  to  three  formal  requests, 
a  public  hearing  on  the  proposal  to  list 
the  Appalachian  elktoe  as  an 
endangered  species  was  held  on 
February  8. 1994.  at  the  Mitchell  High 
School,  Bakersville,  North  Carolina.  A 
legal  notice  announcing  the  public 
hearing  and  reopening  of  the  comment 
period  was  published  in  the  newspapers 
listed  above. 

All  written  comments  and  oral 
statements  presented  at  the  public 
hearing  and  those  received  during  the 
comment  periods  are  covered  in  the 
following  discussion. 

Four  written  responses  to  the 
proposed  rule  were  received  during  the 
initial  comment  period.  One  of  these 
was  from  a  State  agency,  and  the  others 
were  from  the  mining  industry  in 
Mitchell  County,  North  Carolina.  The 
State  of  Tennessee,  Department  of 
Enviroiunent  and  Conservation 
expressed  support  for  the  listing  of  the 
Appalachian  elktoe  as  endangered,  and 
stated  that  their  Heritage  Program 


records  concurred  with  the  information 
presented  in  the  proposed  rule.  The 
Unimin  Corporation,  Feldspar 
Corporation,  and  K-T  Feldspar 
Corporation  expressed  concern  about 
the  potential  listing  and  requested  that 
a  public  hearing  on  the  Service's 
proposal  be  held. 

Nineteen  verbal  statements  were 
made  at  the  public  hearing.  Fifteen 
respondents  (a  representative  of 
Congressman  Taylor's  office,  the 
Mitchell  County  Board  of 
Commissioners,  the  Mayor  of  the  Town 
of  Spruce  Pine,  the  Mitchell  County  Soil 
and  Water  Conservation  District,  the 
Mitchell  County  Economic 
Development  Commission,  the  Mitchell 
County  Christmas  Tree  Growers 
Association,  representatives  of  three 
mining  companies,  and  six  individuals) 
expressed  opposition  to  the  listing  of 
the  Appalachian  elktoe.  Four 
respondents  (representatives  of  two 
businesses,  a  civic  group,  and  a 
representative  for  31  children  in  east 
Tennessee)  supported  the  listing.  Ten 
written  comments  were  received  at  the 
public  hearing,  nine  of  which  were 
copies  of  verbal  statements  given.  A 
written  statement  was  also  received 
from  Congressman  Cass  Ballenger. 
Congressman  Ballenger  expressed  his 
interest  in  the  matter  and  stated  that  he 
had  sent  a  representative  of  his  office  to 
the  hearing. 

Forty  additional  written  comments 
were  received  during  the  comment 
period  extension  (thirty-one  letters  were 
received  from  children  in  Chucky, 
Teimessee,  but  are  counted  in  this  total 
as  one  commopt  from  the  children  in 
east  Tennessee).  Nine  of  these 
respondents  (Congressman  Charles 
Taylor,  Congressmen  Cass  Ballenger, 
The  K-T  Feldspar  Corporation,  The 
Unimin  Corporation,  and  five 
individuals)  opposed  the  listing;  thirty 
respondents  (members  of  the  League  of 
Women  Voters,  Save  our  Rivers,  a 
registered  forester,  and  26  other 
respondents)  supported  the  listing;  one 
respondent  (Nantahala  Power  and  Light 
Company)  expressed  neither  support  for 
nor  opposition  to  the  listing. 

Following  is  a  simimary  of  comments, 
concerns,  and  questions  (referred  to  as 
"Issues"  for  the  purpose  of  this 
summary)  expressed  orally  at  the  public 
hearing  or  in  writing  during  the 
reopened  comment  period.  Issues  of 
similar  content  have  been  grouped 
together.  These  issues  and  the  Service's 
response  to  each  are  presented  below. 

Issue  1:  Congressman  Taylor, 
Congressman  Ballenger,  the  Mitchell 
County  Soil  and  Water  Conservation 
District,  the  Mitchell  County  Economic 
Development  Commission,  the  Mayor  of 


the  town  of  Spruce  Pine,  three  mining 
companies  in  Mitchell  County,  North 
Carolina  and  several  other  respondents 
questioned  the  need  for  the  Service  to 
list  the  Appalachian  elktoe  because  the 
species  is  already  listed  by  the  State  of 
North  Carolina  and  is  protected  under 
North  Carolina's  environmental  laws. 
Service  Response:  While  the  species 
is  currently  Usted  by  the  State  of  North 
Carolina  as  an  endangered  species.  State 
regulations  pertaining  to  State  listed  fish 
and  wildlife,  including  freshwater 
mussels,  prohibit  only  the  take  of  such 
species.  These  regulations  do  not 
specifically  protect  State  endangered 
and  threatened  species  from  other 
threats.  Federal  listing  will  provide 
additional  protection  for  the 
Appalachian  elktoe  throughout  its  range 
by  requiring  Federal  agencies,  under 
.Section  7  of  the  Act,  to  insure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  the  Appalachian 
elktoe.  Federal  actions  subject  to 
Section  7  of  the  Act  that  could  occur 
and  impact  the  species  include,  but  are 
lint  limited  to,  the  carrying  out  or 
i.ssuance  of  permits  for  road  and  bridge 
construction,  forestry  activities  on 
National  Forest  lands,  reservoir 
construction,  river  chaimel  maintenance 
or  other  dredging  activities,  stream  and 
wetland  alterations,  and  potentially 
harmful  wastewater  discharges  in 
relatively  close  proximity  to  the 
occupied  habitat  of  the  species.  If  the 
species  was  not  listed,  there  would  be 
no  legal  requirement  for  Federal 
agencies  under  the  Act,  involved  in 
these  types  of  activities  to  give  the 
species  any  special  consideration  in 
their  project  planning  or  authorization. 
In  the  majority  of  the  cases  involving 
listed  mussels  (particularly  the  majority 
of  highway  and  bridge  projects,  forestry 
activities,  and  other  land  disturbance 
projects),  only  minor  project  changes  or 
modifications  are  necessary  to  protect 
the  species  (i.e.,  a  commitment  for  the 
implementation  and  maintenance  of 
adequate  erosion  and  sedimentation 
i;orUrol  measures).  These  measures 
benefit  not  only  the  listed  species 
involved  but  also  the  entire  river 
ecosystem  and  the  river's  aesthetic  and 
recreational  values. 

Further,  Federal  listing  of  the 
Appalachian  elktoe  will  help  to  make 
the  species,  and  areas  where  the  species 
still  exists,  a  high  priority  for  potential 
Federal  (and  in  some  cases  State  and 
private)  funding  sources  to  help 
implement  recovery  actions  for  the 
species  and  corrective  measiues  at 
problem  sites  within  the  watersheds 
where  the  species  exists. 

Issue  2:  The  Mayor  of  Spruce  Pine 
questioned  whether  the  Service  felt  the 


State  of  North  Carolina  is  not  adequately 
protecting  the  Appalachian  elktoe. 
Service  Response:  Protection  and 
recovery  of  the  Appalachian  elktoe 
cannot  be  achieved  by  the  efforts  of  the 
States  of  North  Carolina  and  Tennessee 
alone  or  by  efforts  of  the  Service  and 
other  Federal  agencies  alone.  Protection 
and  recovery  of  this  species  requires  a 
cooperative  effort  and  will  depend  on 
assistance  and  support  of  the  local 
landowners,  conununities,  private  ' 
industries,  businesses,  and  interest 
groups,  as  well  as  the  local.  State,  and 
Federal  agencies. 

Issue  3:  Congressman  Taylor, 
Congressman  Ballenger,  the  Mayor  of 
the  Town  of  Spruce  Pine,  one  mining 
company,  aud  two  individuals 
questioned  the  factors  cited  by  the 
Service  as  having  contributed  to  the 
decline  of  the  Appalachian  elktoe.  in 
particular  pollution  from  industrial  and 
municipal  sources  and  siltation. 

Service  Response:  Siltation  has  been 
dociunented  to  adversely  affect  native 
freshwater  mussels  both  directly  and 
indirectly.  Siltation  degrades  water  and 
substrate  quality  limiting  available 
habitat  for  freshwater  mussels  (and  their 
fish  hosts),  irritates  and  clogs  the  gills 
of  filter-feeding  mussels  resulting  in 
reduced  feeding  and  respiration, 
smothers  mussels  if  sufficient 
acciunulation  occurs,  and  increases  the 
potential  exposure  of  the  mussels  to 
other  pollutants  (Ellis  1936,  Marking 
and  Bills  1979,  Kat  1982).  Ellis  (1936) 
found  that  less  than  one  inch  of 
sediment  deposition  caused  high 
mortality  in  most  mussel  species. 
5?ediment  accumulations  which  are  less 
than  lethal  to  adults  may  adversely 
affect  or  prevent  recruitment  of  juvenile 
mussels  into  the  population. 

The  Appalachian  elktoe  has  not  been 
foimd  in  the  Nolichucky  River  system  in 
substrates  with  accumulations  of  silt 
and  shifting  sand;  the  species  is 
restricted  to  small,  scattered  pockets  of 
stable,  relatively  clean,  gravelly 
substrates.  The  same  is  true  of  the 
population  surviving  in  the  Little 
Tennessee  River. 

Mussels  are  also  known  to  be 
sensitive  to  nmnerous  other  pollutants, 
including  but  not  limited  to  a  wide 
variety  of  heavy  metals,  high 
concentrations  of  nutrients,  and 
chlorine  (HavUk  and  Marking  1987)— 
pollutants  conunonly  found  in  many 
domestic  and  industrial  effluents.  In  the 
early  1900"s  Ortmann  (1909)  noted  that 
unionids  (mussels)  are  the  most  reliable 
indicator  of  stream  pollution.  Keller  and 
Zam  (1991)  concluded  that  mussels 
were  more  sensitive  to  metals  than 
commonly  tested  fish  and  aquatic 
insects.  The  life  cycle  of  native  mussels 


makes  the  reproductive  stages  especially 
vulnerable  to  pollutants  (Ingram  1957, 
Stein  1971.  Fuller  1974.  Gardner  et  al 
1976).  The  toxicity  of  chlorinated 
sewage  effluents  to  aquatic  life  is  weU 
documented  (Brungs  1976,  Tsai  1975. 
Bellanca  and  Bailey  1977.  U.S. 
Environmental  Protection  Agency  1985, 
Goudreau  et  al.  1988).  and  mussel 
glochldia  (larvae)  raiik  among  the  most 
sensitive  invertebrates  in  their  tolerance 
1o  toxicants  present  in  sewage  effluents 
(Goudreau  et  al.  1988). 

The  evidence  available  demonstrates 
that  habitat  deterioration  (resulting  from 
sedimentation  and  pollutic  n  from 
numerous  point  sources),  when 
combined  with  the  effects  of  other 
factors  (including  non-point  source 
pollution,  habitat  destruction/alteration 
resulting  from  impoundments  and 
chaimelization  projects,  etc.),  has 
played  a  significant  role  in  the  decline 
of  the  Appalachian  elktoe.  The  Service 
believes  this  is  particularly  true  of  the 
extirpation  of  the  species  from  the 
Pigeon.  Swannanoa,  and  French  Broad 
Rivers.  These  factors  (primarily 
sedimentation)  likely  also  contributed  to 
the  extirpation  of  the  species  from  the 
Little  River  and  Talula  Creek.  Habitat 
loss  and  alteration  resulting  from 
impoundments,  chatmel  modification 
projects,  and  (in  the  case  of  Talula 
Creek)  excavation  activities  within  the 
creek  channel  are  believed  to  have  had 
a  severe  adverse  effect  on  &:e  species. 

Issue  4:  One  mining  company  and  one 
individual  asked  whether  predation 
posed  a  threat  to  the  Appalachian 
elktoe.  One  of  these  respondents 
inquired  about  the  effects  of  predation 
by  brown  trout,  "muskie" 
(muskellunge),  and  otter;  the  other 
inquired  concerning  the  effects  of 
muskrat  predation. 

Ser\ice  Response:  Shells  of  the 
Appalachian  elktoe  are  often  found  in 
muskrat  middens  along  the  reach  of  the 
Little  Teimessee  River  where  the  species 
still  exists  and  occasionally  in  middens 
along  the  Nolichucky  River.  The  species 
also  is  presumably  consumed  by  other 
mammals,  such  as  raccoons,  mink,  and 
otter.  Plankton  feeding  fish  (including 
hatchling  trout  and  muskellunge)  likely 
occasionally  feed  on  the  sperm  and 
glochidia  (which  are  expelled  by 
fi^shwater  mussels  directly  into  the 
water  column),  and  bottom  feeding  fish 
may  occasionally  feed  on  mussels, 
particularly  juvenile  mussels.  However, 
larger  trout  and  muskellunge  feed 
primarily  on  insects,  crustaceans, 
amphibians  and  other  fish  (mobile 
aquatic  organisms). 

While  predation  is  not  thought  to  be 
a  significant  threat  to  a  healthy  mussel 
population,  it  could,  as  suggested  by 
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Neves  and  Odum  (1989),  limit  the 
recovery  of  endangered  mussel  species 
or  contribute  to  the  local  extirpation  of 
mussel  populations  already  reduced  by 
other  factors  (see  "Summary  of  Factors 
Affecting  the  Species,"  Part  C.  Disease 
or  Predation,  below). 

Issue  5:  One  of  the  mining  companies 
inquired  concerning  whether  disease 
posed  a  threat  to  freshwater  mussels. 

Service  Response:  The  Service  does 
not  currently  have  any  information  to 
indicate  whether  disease  is  a  significant 
threat  to  freshwater  mussels.  Since 
1982,  biologists  and  commercial  mussel 
fishermen  have  reported  occasional  and 
localized,  though  extensive,  mussel  die- 
en's  in  rivers  and  lakes  throughout  the 
United  States.  Pesticides  have  been 
implicated  as  the  cause  of  one  of  the 
die-offs  that  occurred  in  North  Carolina, 
but  the  cause(s)  of  many  of  these  die- 
offs  is  unknown  and  disease  has  been 
suggested  as  a  possible  factor.  (See 
"Summary  of  Factors  Affecting  the 
Species,  factor  C.  Disease  or  Predation, 
below) 

Issue  6:  One  of  the  mining  companies 
inquired  about  the  effect  high  or  low 
water  levels  or  extreme  temperature 
changes  have  on  the  mussel 
(Appalachian  elktoe). 

Service  Response:  Normal  "water  and 
temperature  fluctuations  £u^e  not 
believed  to  have  any  significant  adverse 
effect  on  the  Appalachian  elktoe. 
However,  significant  changes  in  water 
levels  and/or  temperature,  especially 
rapid  changes,  do  pose  a  threat. 

The  Appalachicm  elktoe  is  found  in 
cool,  (it  has  not  been  recorded  from 
extremely  cold  or  warm  waters) 
moderate  to  fast-flowing  water  over 
stable,  relatively  silt-free  rocky  (gravel, 
cobble,  boulder,  etc.)  substrates  (see 
"Background"  section  above).  Such 
suitable  substrates  are  generally  found 
in  areas  where  the  water  cxirrent  is  swift 
enough  to  help  keep  silt  and  other 
sediments  from  accumulating. 
Lessening  these  flows  increases  the 
potential  for  siltation  of  the  substrate. 
Also,  these  areas  are  often  located  in 
relatively  shallow  water.  Because 
mussels  are  basically  sedentary,  de- 
watering  of  these  areas  traps  the  mussels 
and  subjects  them  to  heat  or  cold  stress 
(depending  on  the  time  of  year), 
desiccation,  and  increased  predation. 
Low  water  or  drastic  increases  in  water 
levels  within  the  river  can  result  in 
temperature  and  chemical  changes 
within  the  water,  thus  adversely 
affecting  the  Appalachian  elktoe.  Rapid 
increases  in  water  levels  can  result  in 
increased  scouring  and  erosion  of 
streambanks  and  river  chaimel  resulting 
in  increased  sedimentation  of  the  river. 


Issue  7:  Nantahala  Power  and  Light 
Company  asked  whether  surveys  had 
been  conducted  to  determine  the 
species  distribution,  and  one  individual 
suggested  the  species  may  occur  in 
other  areas. 

Service  Response:  From  1986  through 
the  spring  of  1992,  biologists  with  the 
Service,  Uie  North  Carolina  Wildlife 
Resources  Commission,  the  Teimessee 
Valley  Authority,  and  the  Teimessee 
Technological  University  surveyed  both 
historic  and  potential  habitat  of  the 
species  (see  "Background"  section 
above).  Based  on  the  results  of  these 
surveys,  the  Service  concludes  that  it  is 
not  likely  that  additional  populations  of 
the  Appalachian  will  be  discovered 
outside  of  the  present  known  range. 

Issue  8:  One  respondent  for  the 
mining  industry  suggested  that  the 
surveys  conducted  for  the  species  may 
have  been  in  the  wrong  habitat  type. 

Service  Response:  The  surveys  that 
were  conducted  included  the  use  of 
scuba  and  snorkeling  equipment,  view 
buckets  (glass  bottom  buckets),  and 
collection  of  shell  middens 
(accumulations  of  shells  from  mussels 
fed  upon  by  muskrats).  Surveys  were 
conducted  in  deep  and  shallow  water, 
riffles,  shoals,  pools,  and  runs.  The 
species  was  observed  in  stable, 
relatively  silt-free  gravelly  substrates 
often  mixed  with  cobble  and  boulders, 
and  in  cracks  in  bedrock  (see 
"Background"  section  above).  On  three 
occasions  single  individuals  were  found 
in  relatively  clean,  coarse  sandy 
substrates.  Water  currents  in  the  areas 
where  the  species  was  most  often 
observed  was  moderate  to  swift.  The 
swift  currents  helped  to  keep  the 
substrate  flushed  of  sedimfents.  Deeper 
and  slacker  water  habitats  generally 
contained  accvunulations  of  unstable 
silt,  sand,  and  other  sediments 
(particularly  in  the  case  of  the 
Nolichucky  River  system),  which  is 
believed  to  help  explain  the  species' 
absence  from  these  areas. 

Issue  9:  Several  respondents  provided 
information  concerning  the  efforts  that 
have  been  undertaken  by  the  tov«m  of 
Spruce  Pine,  the  industries  in  the 
Spruce  Pine  area,  the  local  landowmers, 
and  others  in  the  Mitchell  County  area 
to  improve  the  quality  of  the  North  Toe, 
Toe,  and  Nolichucky  Rivers.  Many  of 
these  respondents  state  that  because  of 
these  efforts.  Federal  listing  of  the 
Appalachian  elktoe  is  not  necessary. 

Service  Response:  The  Service 
recognizes  that  many  of  the  industries, 
landowners,  developers,  builders,  etc., 
in  these  watersheds  are  implementing 
measures  for  controlhng  the  nmoff  of 
sediments  and  other  pollutants  into  the 
river  and  its  tributaries  and  commends 


those  actions.  The  Service  also 
recognizes  that  these  efforts  have 
resulted  in  improvements  in  the 
condition  of  some  areas  of  the  upper 
Nolichucky  River  system  in  recent 
years.  However,  while  there  have  been 
improvements,  there  are  still  activities 
occurring  within  the  watershed  that 
continue  to  adversely  affect  the  quality 
of  the  Toe,  Cane,  and  Nolichucky 
Rivers,  and  there  are  other  activities 
proposed  that  have  the  potential  to 
affect  these  rivers. 

The  Service  believes  that  the 
Appalachian  elktoe  meets  the  definition 
of  endangered  and  warrants  the 
protection  of  the  Act.  In  making  this 
determination  the  Service  has  to  look  at 
what  has  happened  or  is  happening  to 
the  species  throughout  the  species' 
range,  and  what  threats  there  are  to  the 
species  throughout  its  range.  The 
Service  cannot  look  at  just  one  area,  nor 
can  it  look  at  the  threats  from  just  one 
or  a  few  sources.  The  Service  believes 
there  are  numerous  ongoing  and 
planned  activities,  as  well  as  natural 
threats,  in  both  river  systems  where  the 
species  still  survives  (see  "Summary  of 
Factors  Affecting  the  Species"  below) 
that  have  the  potential  to  adversely 
affect  the  surviving  populations. 

Issue  10:  One  representative  of  the 
mining  industry  suggested  a  cooperative 
effort  (reintroduction  of  the  species  into 
tributaries  of  the  Toe  and  Nolichucky 
Rivers)  among  the  Service  and  the  local 
mining  industry  might  be  used  to 
protect  the  Appalachian  elktoe  without 
listing  the  species. 

Service  Response:  Recovery  of  the 
Appalachian  elktoe  caxmot  be  achieved 
without  reestablishment  of  the  species 
throughout  a  significant  portion  of  its 
historic  range.  Because  the  majority  of 
the  areas  from  which  the  species  has 
been  eliminated  are  isolated  from 
existing  populations,  natural 
reestablishment  of  these  areas  by  the 
species  is  impossible  and  will  require 
human  assistance.  However,  before 
reintroduction  activities  can  be  carried 
out  with  confidence  that  such 
reintroductions  can  be  successful, 
additional  research  is  necessary  to 
determine  the  range  of  enviroimiental 
requirements  of  the  species.  Artificial 
propagation  of  the  species  may  be 
necessary  in  order  to  obtain  sufficient 
numbers  of  the  species  for  the 
successful  reintroductions — the  existing 
populations,  especially  the  Nolichucky 
river  population,  currently  appear  too 
small  to  support  removals  for 
reintroductions.  Several  agencies  and 
institutes  are  conducting  research  on 
artificial  propagation  and  relocation  of 
freshwater  mussels,  though  efforts  to 
date  have  met  with  only  limited 
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siiGGGss.  Much  more  work  is  needed  to 
perfect  these  techniques  before  they  can 
be  applied  to  endangered  mussels. 
Recovery  of  decimated  populations  of 
native  freshwater  mussels  through 
reintroductions  will  be  an  extremely 
slow  and  difficult  process  and  will 
require  long-term  commitment  of  funds 
and  effort  to  carry  out  and  monitor. 

Issue  11:  Congressman  Taylor  and 
Congressman  Ballenger,  the  Mitchell 
County  Board  of  Commissioners,  the 
Mitchell  Coimty  Economic 
Development  Commission,  the  Mayor  of 
the  Town  of  Spruce  Pine,  and  several 
other  respondents  expressed  economic 
concerns  associated  with  Federal  listing 
nf  the  Appalachian  elktoe. 

Service  Response:  Under  section 
4(b)(1)(A)  of  the  Act,  a  listing 
determination  must  be  based  solely  on 
the  best  scientific  and  commercial  data 
available  concerning  the  status  of  a 
species.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  ensure  that  listing  decisions 
are  "'based  solely  on  biological  criteria 
and  to  prevent  non-biological 
considerations  from  affecting  such 
decisions"  H.R.  Rep.  No.  97-835,  97th 
Cong.  2nd  Sess.  19  (1982).  As  further 
stated  in  the  legislative  history, 
"economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  the  species".  The  Service 
is  prohibited  by  law  from  withholding 
a  listing  based  on  concerns  regarding 
economic  impact. 

While  the  Service  cannot  consider 
economic  concerns  in  determining 
whether  a  species  is  endangered  or 
threatened,  other  provisions  of  the  Act 
do  allow  for  the  consideration  of  the 
potential  economic  effects  of  actions  or 
(it)terminations  made  pursuant  to  the 
Act.  For  instance,  in  developing  a 
biological  opinion  under  Section  7  of 
the  Act,  the  Service  develops  (through 
consultation  with  the  lead  Federal 
agency  and  the  applicant,  if  there  is  one) 
"reasonable  and  prudent  alternatives" 
for  actions  that  are  determined  to  be 
likely  to  jeopardize  the  continued 
existence  of  a  federally  listed  species, 
and  "reasonable  and  prudent  measures" 
for  actions  that  are  likely  to  result  in 
incidental  take  of  a  federally  listed 
species.  In  order  to  be  "reasonable  and 
prudent"  these  alternatives/measures 
must  be  technically  and  economically 
feasible.  If  it  was  determined  that  a 
proposed  action  was  likely  to  jeopardize 
the  continued  existence  of  a  federally 
listed  species  and  there  were  no 
reasonable  and  prudent  alternatives  to 
avoid  jeopardy,  the  Act  provides  a 
mechanism  for  the  action  to  be  elevated 
to  a  cabinet-level  Endangered  Species 
Committee  for  review.  If,  through  this 


review,  it  is  determined  that  the  benefits 
of  the  proposed  action  to  the  public 
outweigh  the  potential  extinction  of  the 
species,  an  exemption  from' the 
provisions  of  the  Act  can  be  granted  for 
the  project. 

The  Service  is  well  aware  of  the 
economic  importance  of  the  Nolichucky 
River  system  to  Mitchell  County.  The 
Service  sees  no  reason  why 
conservation  of  the  Appalachian  elktoe 
caimot  be  integrated  with  existing 
industrial  and  domestic  uses  of  the  river 
and  its  tributaries. 

Issue  12:  Congressman  Taylor  and 
Congressman  Ballenger,  the  Mitdiell 
County  Board  of  Commissioners,  the 
Mitchell  County  Economic 
Development  Commission,  the  Mayor  of 
the  town  of  Spruce  Pine,  and  several 
individuals  expressed  concerns  about 
potential  effects  to  wastewater 
discharges  (in  particular  discharges 
from  the  Town  of  Spruce  Pine  and  from 
mining  industry  in  Mitchell  County) 
associated  with  Federal  regulations 
resulting  from  listing  of  the     , 
Appalachian  elktoe. 

Service  Response:  Section  9  of  the  Aci 
sets  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  fisted  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes  to 
enhance  the  propagation  or  sur\'ival  of 
the  species  and/ or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

The  Service  is  not  aware  of  any 
information  currently  available  that 
indicates  existing  discharges  associated 
with  mining  industry  in  Mitchell 
County,  North  Carolina,  or  the  town  of 
Spruce  Pine  are  either  adversely 
affecting  the  Appalachian  elktoe  or 
resulting  in  a  "take"  of  the  species 
where  it  presently  exists  in  die 
NoUchuciy  River  system.  Therefore,  the 
Service  does  not  believe  regulations 


under  Section  9  of  the  Act  will  have  any 
effect  on  the  mining  industry  or  on  the 
town  of  Spruce  Pine  into  the  foreseeable 
future. 

Section  7  of  the  Act  places  a 
requirement  on  Federal  agencies  to 
evaluate  their  actions  (projects  that  they 
authorize,  fund,  or  carry  out)  with 
respect  to  any  species  that  is  listed  as 
endangered  or  threatened,  and  to  insure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  (see  Available 
Conservation  Measures  below).  Tlie 
requirements  under  Section  7  of  the  Act 
apply  only  to  Federal  agencies  and 
therefore  would  affect  only  those 
actions  and  activities  that  have  Federal 
involvement  (i.e.,  projects  that  utilize 
Federal  funding,  require  Federal  permits 
or  authorization,  or  are  carried  out  by  a 
Federal  agency).  The  Ser\'ice's  role 
under  Section  7  of  the  Act  is  to  assist 
other  Federal  agencies  in  meeting  their 
obUgations  with  respect  to  endangered 
and  threatened  species. 

While  National  Pollution  Discharge 
Elimination  System  (NPDES)  permits 
are  issued  by  the  North  Carolina 
Department  of  Environmental 
Management  (NCDEM).  the  U.S. 
Environmental  Protection  Agency  (EPA) 
does  have  over\'iew  authority  of  the 
State's  NPDES  permit  program. 
Therefore,  EPA  would  be  required  to 
satisfj'  its  obhgations  under  Section  7  of 
the  Act  if  it  were  determined  that  permit 
renewal  or  potential  permitting  of  a  new 
or  expanded  discharge  associated  with 
the  mining  industr>'  or  the  town  of 
Spruce  Pine  was  likely  to  affect  the 
Appalachian  elktoe. 

The  Service  cannot  say  whether  or  not 
new  or  expanded  discharges  into  the 
Nolichucky  River  system  will  be 
affected  by  the  listing  of  the 
Appalachian  elktoe  without  specific 
information  concerning  those 
discharges.  Further,  under  Section  7  of 
the  Act,  it  is  the  lead  Federal  agency,  in 
this  case  the  EPA,  that  determines 
whether  there  is  a  potential  for 
discharges  to  affect  federally  listed 
species.  However,  as  stated  previously, 
based  on  the  best  scientific  and 
commercial  information  currently 
available  to  the  Ser\'ice,  the  existing 
permitted  discharges  do  not  appear  to 
be  adversely  affecting  existing  locations 
of  the  Appalachian  elktoe. 

Expansion  of  existing  discharges 
would  not  likely  be  affected  by  the 
listing  of  the  Appalachian  elktoe  imless: 

(1)  the  location  of  a  discharge  is  moved 
significantly  further  dovvmstream  to  a 
point  where  it  would  be  more  likely  to 
adversely  affect  the  Appalachian  elktoe, 

(2)  the  State  proposes  to  grant  a  variance 
that  would  allow  a  discharge,  or 
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discharges,  to  exceed  current  water 
quality  standards  for  the  river,  and/or 
(3)  new  information  becomes  available 
that  indicates  that  the  existing 
discharges  or  expansion  of  these 
discharges  are  likely  having  an  adverse 
effect  (individually  or  cimiulatively)  on 
the  Appalachian  elktoe. 

In  regard  to  the  proposed  expansion 
of  the  Spruce  Pine  wastewater  treatment 
plant,  in  view  of  the  documented 
toxicity  of  chlorine  to  freshwater 
organisms,  the  Service  will  likely 
request  that  dechlorination  of  the 
effluent  and  standby  power  to  sustain 
dechlorination  in  the  event  of  a  j>ower 
failure  be  made  part  of  the  permit. 
However,  based  on  conversations  with 
the  personnel  with  the  Asheville 
Regional  Office  of  the  NCDEM,  this  will 
be  a  primary  recommendation  from 
their  office  as  well. 

Also,  new  or  expanding  facilities  are 
required  to  evaluate  alternatives  to 
proposed  sites  of  discharge,  including 
nondischarge  alternatives,  as  required 
under  Titles  15A  NCAC  2B.201  (c)(1) 
and  2H.105  (c)(2)  of  the  State's  Water 
Quality  Classification  and  Standards 
Rules.  An  envirormiental  assessment  is 
also  required  of  appUcants  proposing 
any  new  discharges  of  industrial  process 
or  domestic  wastewater  in  excess  of 
500.000  gallons  per  day.  These 
requirements  apply  to  all  such  facilities 
without  regard  to  the  presence  or 
absence  of  endangered  species. 

Any  substantial  indications  of  water 
quality  impairment  evidenced  by  in 
stream  biological  monitoring,  including 
the  status  of  downstream  threatened  or 
endcmgered  species,  may  trigger  a 
review  of  potential  causes  of  water 
quality  degradation  upstream. 

If  the  EPA  were  to  determine  that  a 
NPDES  permit  associated  with  one  of 
the  mining  companies  in  Mitchell 
County  was  likely  to  affect  the 
Appalachian  elktoe,  it  has  been  the 
experience  of  the  Service  that  nearly  all 
Section  7  consultations  have  been 
resolved  so  that  the  species  has  been 
protected  and  the  project  objectives 
have  been  met. 

Issue  13:  Two  respondents  expressed 
concern  about  the  effect  the  listing 
would  have  on  current  farming 
practices. 

Service  Response:  The  Service 
encourages  the  use  of  best  management 
practices  (e.g.,  buffer  strips  along  water 
courses,  reductions  of  pesticide 
applications,  soil  conservation  practices 
that  help  control  soil  loss  and  siltation, 
etc.).  The  Service  and  other  Federal 
agencies  do  have  programs  to  assist 
farmers  and  other  landowners  in 
implementing  measures  for  habitat 
restoration  and  improvement.  For 


instance,  the  Service's  Partners  for 
Wildlife  Program  has  the  potential  to 
provide  funding  to  interested  and 
wilUng  landowners  to  help  restore 
degraded  areas,  fence  livestock  out  of 
streams  and  provide  alternative 
livestock  water  sources,  plant  filter 
strips,  etc. — measures  that  many 
landowners  may  not  otherwise  be  able 
to  afford. 

Issue  14:  The  Mitchell  Coiuity 
Economic  Development  Commission 
asked  whether  listing  the  Appalachian 
elktoe  would  lead  to  the  potential  for 
the  Toe  River  becoming  a  "resource 
water". 

Response:  The  North  CariJIina 
Division  of  Environmental  Management 
(NCDEM)  is  responsible  for  classifying 
waters  within  the  State  of  North 
Carolina.  If  the  respondent  is  referring 
to  "Outstanding  Resource  Water" 
designation,  the  State  of  North  Carolina 
requires  that  waters  eligible  for  this 
designation  have  excellent  water  quality 
and  have  at  least  one  of  five  values  or 
uses  (one  of  which  is  that  the  waters  are 
of  special  ecological  or  scientific 
significance  such  as  habitat  for  rare  or 
endangered  species)  that  qualifies  the 
water  body  as  having  an  outstanding 
resource  value.  Because  the 
Appalachian  elktoe  is  already  listed  by 
the  State  of  North  Carolina  as 
endangered,  the  Toe  River,  or  at  least  a 
portion  of  the  Toe  River,  already  meets 
the  second  requirement.  However, 
because  the  Toe  River  does  not 
currently  maintain  excellent  water 
quality  it  does  not  meet  the  first 
requirement  and  therefore  is  not 
eligible. 

If  the  Respondent  is  referring  to  "High 
Quality  Water"  designation,  the  State  of 
North  Carolina's  criteria  for  this 
designation  does  not  recognize  the 
Federal  status  of  species.  Therefore, 
Federal  listing  of  the  Appalachian 
elktoe  does  not  effect  the  Toe  River's 
eligibility,  or  ineligibility,  for  this 
designation. 

Issue  15:  The  Mitchell  County 
Economic  Development  Commission, 
one  mining  company,  and  two 
individuals  asked  whether  the  fish  host 
for  the  Appalachian  elktoe  mussel  has 
been  identified  and  what  its  numbers 
are  in  the  Nolichucky  River. 

Service  Response;  Recent  studies 
funded  by  the  U.S.  Forest  Service  and 
conducted  by  personnel  with  the 
Tennessee  Technological  University  at 
Cookeville,  Tennessee,  have  identified 
the  banded  sculpin  [Cottus  carolinae]  as 
a  host  species  for  glochidia  of  the 
Appalachian  elktoe  (M.  Gordon, 
Tennessee  Technological  University, 
personal  communication.  1993).  It  is 
possible  that  other  fish  species  may  also 


serve  as  host  to  Appalachian  elktoe 
glochidia.  Because  the  banded  sculpin 
is  currently  widely  distributed  and 
appears  to  be  fairly  common,  specific 
studies  have  not  been  conducted  to 
determine  what  the  species'  population 
levels  are  in  the  Nolichucky  and  Little 
Tennessee  river  systems.  Like  the 
Appalachian  elktoe,  the  banded  sculpin 
is  generally  found  in  riffle  areas  and 
appears  to  be  sensitive  to  sedimentation 
and  water  pollution.  Reductions  of  the 
population  levels  of  the  banded  sculpin 
may  be  a  factor  contributing  to  the 
limited  distribution  and  numbers  of  the 
Appalachian  elktoe.  However,  evidence 
of  reproduction  of  the  Appalachian 
elktoe  in  recent  years,  albeit  limited  in 
the  Nolichucky  River  population  of  the 
species,  has  been  observed  in  both 
surviving  populations  of  the  species 
(personal  observation  1992),  so  a  fish 
host  is  present.  In  identifying  and 
attempting  to  alleviate  specific  threats  to 
the  Appalachian  elktoe,  the  Service  will 
seek  additional  research  in  this  area. 

Issue  16:  One  of  the  mining 
companies  asked  whether  any 
specimens  were  found  in  1993. 

Service  Response:  During  1993,  two 
specimens  of  the  Appalachian  elktoe 
were  observed  in  a  riffle  area  of  the 
Nolichucky  River  (at  a  site  where  the 
species  had  been  previously  recorded) 
along  the  Yancey/Mitchell  County  line, 
North  Carolina  (personal  observation); 
and  several  specimens  (approximately 
15  to  20)  were  observed  by  North 
Carolina  Wildlife  Resources 
Commission  personnel  (John  Alderman 
and  Christopher  McGrath)  and  Service 
biologists  in  riffle  and  shoal  areas  of  the 
Little  Tennessee  River  in  Swain  County. 
North  Carolina. 

Issue  17:  One  of  the  mining 
companies  asked  whether  current 
fluoride  levels  in  the  North  Toe  River 
are  affecting  the  Appalachian  elktoe. 

Service  Response:  The  Service  is  not 
aware  of  any  information  currently 
available  that  indicates  that  the 
allowable  levels  of  fluoride,  currently 
permitted  under  existing  NPDES 
permits  for  the  mining  discharges  into 
the  North  Toe  River  system,  are  having 
an  adverse  effect  on  the  Appalachian 
elktoe  in  the  Toe  and  Nolichucky 
Rivers. 

During  the  surveys  for  the 
Appalachian  elktoe  in  the  Nolichucky 
River  system  that  were  conducted  in 
1991  and  1992  by  the  Service,  the 
Service  used  maps  that  misidentified 
the  Toe  River  as  the  North  Toe  River 
(these  maps  did  not  show  a  Toe  River). 
Subsequently,  in  the  September  3, 1993, 
proposed  rule,  the  Service  incorrectly 
identified  the  Appalachian  elktoe  as 
occurring  in  the  North  Toe  River.  This 


species  is  present  in  the  Toe  River  but 
is  not  present  in  the  North  Toe  River 
(this  has  been  corrected*throughout  this 
rule).  The  Toe  River  portion  of 
Nolichucky  River  population  of  the 
Appalachian  elktoe  is  currently  located 
over  20  river  miles  fi-om  the  nearest  of 
the  existing  mining  discharges. 

Issue  18:  Congressman  Taylor, 
Congressman  Ballanger,  the  Mitchell 
County  Economic  Development 
Commission,  the  Mayor  of  the  town  of 
Spruce  Pine,  three  miung  companies, 
and  several  other  respondents 
questioned  whether  the  Appalachian 
elktoe  is  truly  endangered  and  requested 
that,  prior  to  listing,  the  Service  conduct 
further  studies  concerning  the  cause  of 
the  decline  of  the  species  and/or  to 
determine  whether  the  Nolichucky 
River  population  of  the  species  is 
declining. 

Service  Response:  Intensive  surveys 
of  both  historic  and  potential  habitat  of 
the  Appalachian  elktoe  have  been 
conducted  throughout  the  upper 
Tennessee  River  system — the  historic 
range  of  the  species  (see  "Background  " 
section  above).  The  results  of  these 
surveys  reveal  that  the  species  has  been 
eliminated  from  four  of  the  eight  rivers 
in  which  it  is  known  to  have  historically 
occurred,  including  the  Little  River,  the 
Swarmanoa  River,  the  Pigeon  River,  and 
the  main  stem  of  the  French  Broad 
River.  It  has  also  been  eliminated  from 
Talula  Creek,  and  has  essentially  been 
eliminated  from  the  Cane  River  (despite 
intensive  surveys  of  this  river  in  recent 
years,  only  one  old  adult  specimen  was 
found).  This  represents  the  loss  of  the 
species  from  at  least  two-thirds  of  its 
historic  range.  Only  two  relatively 
small,  isolated  populations  of  the 
Appalachian  elktoe  are  known  to 
survive. 

The  elimination  of  a  species  from  the 
majority  of  its  range  and  the  isolating 
and  confining  of  surviving  populations 
to  small  areas,  greatly  increases  the 
vulnerability  of  a  species  to  extinction.    • 
It  reduces  the  species'  ability  to  respond 
to  changes  (natural  or  manmade)  within 
its  environment  and  to  recover  from 
impacts  (large  or  repeated  small  scale 
impacts)  to  its  numbers,  that  a  species 
with  widely  dispersed,  interconnected 
healthy  populations  would  likely  be 
able  to  overcome. 

The  Service  does  not  have  specific 
information  to  estimate  numbers  of 
individuals  present  in  the  Nolichucky 
River  population  of  the  Appalachian 
elktoe.  Neither  does  the  Service  have 
specific  data  concerning  whether  this 
population  is  currently  in  decline, 
stable,  or  increasing. 

The  Service,  the  North  Carolina 
Wildlife  Resources  Commission,  the 


Tennessee  Valley  Authority,  the 
Tennessee  Technological  University  and 
other  agencies  and  researchers  have 
conducted  extensive  surveys  of  the 
Nolichucky  River  system,  either 
specifically  for  the  Appalachian  elktoe 
or  as  part  of  monitoring  or  research  on 
other  species.  The  results  of  these 
sur\'eys  indicate  that  the  Nolichucky 
River  population  of  the  Appalachian 
elktoe  is  currently  restricted  to  a 
relatively  short  reach  of  the  river 
system,  that  suitable  habitat  for  the 
species  is  presently  limited  within  the 
river  system,  and  that  where  the  species 
has  been  found  it  appears  to  exist  in 
relatively  low  numbers.  The  Service 
believes  it  is  endangered  regardless  of 
whether  it  is  currently  increasing, 
declining,  or  stable. 

The  Service  believes  there  is 
sufficient  information  currently 
available  that  shows  that  the 
Appalachian  elktoe  has  been  eliminated 
from  a  significant  portion  of  its  historic 
range  (see  "Background"  section  above); 
and  that  the  only  two  known  surviving 
populations  of  the  species  are  restricted 
in  range,  insufficiently  protected  by 
other  existing  regulatory  mechanisms, 
are  isolated  from  one  another,  and  are 
vulnerable  to  many  of  the  same  factors 
that  resulted  in  its  extirpation  elsewhere 
within  its  historic  range.  The  Act 
requires  the  Service  list  such  species. 
Issue  19:  The  Mayor  of  the  town  of 
Spruce  Pine  and  two  other  individuals 
stated  that  they  felt  there  was  not 
enough  opportunity  provided  by  the 
Service  for  public  input  regarding  the 
potential  listing  of  the  Appalachian 
elktoe. 

Service  Response:  The  Service 
solicited  comments  concerning  the 
potential  listing  of  the  Appalachian 
elktoe  from  all  interested  parties 
through  notices  of  review  (April  20, 
1992,  and  August  21, 1992),  the 
proposed  rule  (published  September  3. 
1993),  the  notice  of  the  public  hearing 
and  reopening  of  the  comment  period 
(pubhshed  January  21. 1994),  the  public 
hearing  (held  February  8, 1994),  and 
associated  notification  letters  and  legal 
notices  published  in  the  local 
newspapers  (see  "Background  "  section 
and  the  first  paragraph  of  "Summary  of 
Comments  and  Recommendations" 
above). 

Issue  20:  One  respondent  inquired 
whether  the  government  would  pay 
Federal  employees'  salaries  and  attorney 
fees,  and  whether  the  government 
would  pay  citizens'  salaries  and 
attorney  fees,  if  the  citizens  decide  to 
take  the  "program"  the  Service  plans  to 
implement  to  court.  The  respondent  did 
not  specify  what  "program"  he  was 
referring  to. 


Service  Response:  Whether  the 
govenmient  would  provide 
representation  to  Service  employees 
would  be  dependent  upon  the  nature  of 
the  law  suit.  Whether  the  government 
would  provide  attorney  fees  to  the 
plaintiff  would  also  be  dependent  upon 
the  nature  and  outcome  of  the  law  suit. 

Issue  21:  One  respondent  quoted  the 
representative  from  the  Tennessee 
Valley  Authority  who  participated  in 
the  public  hearing  as  saying  that  "the 
Appalachian  elktoe  would  be  used  for 
cancer  research"  and  he  questioned  how 
this  could  be  if  the  species  was 
endangered. 

Service  Response:  The  representative 
from  the  Tennessee  Valley  Authority 
.was  misquoted.  He  said  that  some 
species  of  freshwater  mussels  are  being 
used  in  cancer  research,  because 
freshwater  mussels  do  not  develop 
tumors  and  appear  to  be  immune  to 
cancer.  The  rarity  of  the  Appalachian 
elktoe  will  likely  preclude  the  use  of  the 
species  in  such  research  efforts. 

Issue  22:  Nantahala  Power  and  Light 
Company  requested  that  the  Service 
take  immediate  steps  to  develop  and 
implement  a  recovery  plan  for  the 
Appalachian  elktoe. 

Service  Response:  The  Service  will 
attempt  to  develop  and  distribute  a  draft 
recovery  plan  for  the  Appalachian 
elktoe  within  one  year  of  date  of  this 
final  rule,  and  a  final  recovery  plan 
within  two  years  of  this  final  rule.  The 
recovery  plan  will  be  developed  through 
coordination  with  appropriate  Federal 
and  State  agencies,  county  and  local 
governments,  individuals  j 

knowledgeable  about  freshwater 
mussels,  and  interested  businesses, 
industries,  and  individuals. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Appalachian  elktoe  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
theAct(16U.S.C.  1531  efseq.)and  ! 

regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing       , 
provisions  of  the  Act  were  followed.  A    ' 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  the  Appalachian 
elktoe  {Alasmjdonta  taveneUana)  are  as 
follows: 
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A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Historic  and  recent  collection  records 
for  the  Appalachian  elktoe  indicate  that 
the  species  was  once  fairly  widely 
distributed  throughout  the  upper 
Tennessee  River  system  in  North 
Carolina,  including  the  French  Broad 
River  system,  the  Little  Tennessee  River 
system,  and  the  Nolichucky  River 
system  (Clarke  1981,  Biggins  1990,  and 
Gordon  1991).  In  Tennessee,  the  species 
is  known  only  from  its  present 
distribution  in  the  Nolichucky  River. 
The  species  apparently  no  longer  exists 
in  the  French  Broad  River  system, 
where  it  was  once  fairly  widely 
distributed;  and,  with  the  exception  of 
one  small  population  each  in  the 
Nolichucky  River  system  and  the  main 
stem  of  the  Little  Tennessee  River,  the 
species  has  been  eliminated  from  these 
river  systems  as  well.  The  decline  of 
this  species  throughout  its  range  has 
been  attributed  to  several  factors, 
including  siltation  resulting  from 
mining,  logging,  agricultural,  and 
construction  activities;  runoff  and 
discharge  of  organic  and  inorganic 
pollutants  from  industrial,  municipal, 
agricultural,  and  other  point  and  non- 
point  sources;  habitat  alterations 
associated  with  impoundments, 
channelization,  and  dredging;  and  other 
natural  and  human-related  factors  that 
adversely  modify  the  aquatic 
environment.  Many  of  these  same 
factors  threaten  the  two  remaining 
populations  of  the  species. 

The  Little  Tennessee  River 
population,  the  healthiest  of  the  two 
remaining  populations,  inhabits  a 
relatively  short  stretch  of  the  river 
located  between  Emory  Lake  at 
Franklin.  Macon  County.  North 
Carolina,  and  Fontana  Reser\oir  in 
Swain  County,  North  Carolina.  This 
population  was  likely  reduced  in  size  by 
the  impoundment  of  these  two 
reservoirs.  The  Nolichucky  River 
population  appears  to  be  restricted  to 
scattered  pockets  within  a  short  reach  of 
the  main  stem  of  the  Nolichucky  River 
in  Unicoi  County,  Tennessee,  and 
Mitchell  and  Yancey  Counties,  North 
Carolina,  extending  a  short  distance  into 
the  Toe  River,  Yancey  and  Mitchell 
Counties,  North  Carolina.  A  single, 
adult  specimen  was  also  collected  a 
short  distance  up  the  Cane  River 
(Nolichucky  River  system)  in  Yancey 
County,  North  Carolina. 

The  most  immediate  threats  to  both 
remaining  populations  appear  to  be 
associated  with  heavy  silt  loads  and 
other  pollutants  (i.e.,  fertilizers, 
pesticides,  heavy  metals,  oil,  salts, 


organic  wastes,  etc.)  from  residential 
and  industrial  developments,  road  and 
highway  constructioii/improvement 
projects,  crop  and  livestock  farming 
activities,  and  other  land  disturbance 
activities  occurring  throughout  the 
rivers'  watersheds.  Much  of  the 
Nolichucky  River  in  North  Carolina 
contains  heavy  loads  of  sediments  from 
past  and  ongoing  land  disturbance 
activities  within  its  watershed,  and 
suitable  habitat  for  the  Appalachian 
elktoe  appears  to  be  limited  in  this  river 
system. 

Also,  because  both  extant  populations 
of  the  Appalachian  elktoe  are  restricted 
to  short  river  reaches,  each  is  extremely 
vulnerable  to  extirpation  from  a  single 
catastrophic  event,  such  as  a  toxic 
chemical  spill  or  an  activity  resulting  in 
a  major  river  channel/habitat 
modification. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

This  freshwater  mussel  species  is  not 
commercially  valuable,  but  because  it  is 
extremely  rare  it  could  be  sought  by 
collectors.  While  collecting  or  other 
intentional  take  is  not  presently 
identified  as  a  factor  contributing  to  the 
species'  decline,  because  the 
Appalachian  elktoe  is  extremely 
restricted  in  range,  such  take  could  pose 
a  signiHcant  threat  to  the  species' 
continued  existence  if  it  should  occur. 
Federal  listing  would  help  control  any 
indiscriminate  taking  of  individuals. 

C.  Disease  or  Predatioh 

Since  1982,  biologists  and  commercial 
mussel  fishermen  have  reported  mussel 
die-offs  in  rivers  and  lakes  throughout 
the  United  States.  The  cause(s)  of  many 
of  these  die-offs  is  vmknown,  but  disease 
has  been  suggested  as  a  possible  factor. 

Shells  of  the  Appalachian  elktoe  are 
often  found  in  muskrat  middens  along 
the  reach  of  the  Little  Tennessee  River, 
where  the  species  still  exists,  and 
occasionally  in  middens  along  the 
Nolichucky  River.  The  species  is  also 
presumably  consimied  by  other 
mammals,  such  as  raccoons,  otter,  and 
mink.  While  predation  is  not  thought  to 
be  a  significant  threat  to  a  healthy 
mussel  population,  it  could,  as 
suggested  by  Neves  and  Odum  (1989), 
limit  the  recovery  of  endangered  mussel 
species  or  contribute  to  the  local 
extirpation  of  mussel  populations 
already  depleted  by  other  factors. 
Predation  would  be  of  primary  concern 
to  the  Nolichucky  River  population  of 
the  Appalachian  elktoe,  which  appears 
to  be  very  small. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms. 

The  States  of  North  Carolina  and 
Tennessee  prohibit  taking  of  fish  and 
wildlife,  including  freshwater  mussels, 
for  scientific  purposes  without  a  State 
collecting  permit.  However,  State 
regulations  do  not  generally  protect  the 
species  from  other  threats.  Existing 
authorities  available  to  protect  aquatic 
systems,  such  as  the  Clean  Water  Act, 
administered  by  the  Envirorunental 
Protection  Agency  (EPA)  and  the  Army 
Corps  of  Engineers,  have  not  been  fully 
utilized  and  may  have  led  to  the 
degradation  of  aquatic  enviromnents  in 
the  Southeast  Region,  thus  resulting  in 
a  decline  of  aquatic  species.  The  Little 
Tennessee  River  population  of  the 
species  is  indirectly  provided  some 
Federal  protection  from  Federal  actions 
and  activities  through  the  Act,  due  to 
the  fact  that  at  least  a  portion  of  this 
population  inhabits  the  same  stretch  of 
river  as  the  federally  threatened  spotfin 
chub  (Cyprinella  [=Hybopsis]  monacha) 
and  the  federally  endangered  little-wing 
pearly  mussel  (Pegias  fabula).  However, 
the  Nolichucky  River  population  of  the 
species  is  not  afforded  this  protection. 
Federal  listing  will  provide  additional 
protection  for  the  Appalachian  elktoe 
throughout  its  range  by  requiring 
Federal  permits  in  order  to  take  the 
species  and  by  requiring  Federal 
agencies  to  consult  with  the  Service 
when  activities  they  fund,  authorize,  or 
carry  out  may  affect  the  species. 
Further,  listing  will  require  consultation 
with  the  EPA  in  relationship  to  water 
quality  criteria,  standards,  and  National 
Pollution  Discharge  Elimination  System 
permits  under  the  Clean  Water  Act;  and 
implementation  of  actions  to  recover  the 
species. 

E.  Other  Natural  or  Monmade  Factors 
Affecting  Its  Continued  Existence. 

Only  two  populations  of  this  species 
are  known  to  still  exist.  Both  are 
relatively  small,  particularly  the 
Nolichucky  River  population,  and  both 
are  geographically  isolated.  This 
isolation  prohibits  the  natural 
interchange  of  genetic  material  between 
populations,  and  the  small  population 
size  reduces  the  reservoir  of  genetic 
variability  within  the  populations.  It  is 
possible  that  both  the  remaining 
populations  of  the  Appalachian  elktoe 
may  already  be  below  the  level  required 
to  maintain  long-term  genetic  viability. 
Because  the  remaining  populations  are 
isolated,  natural  repopulation  of  an 
extirpated  population  would  be 
impossible  without  human  intervention. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 


information  available  regarding  the  past, 
present,  and  future  threats  fac^  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  Ust  the 
Appalachian  elktoe  as  an  endangered 
species.  The  species  has  been 
eliminated  from  the  French  Broad  River 
system,  and  its  range  has  been  greatly 
reduced  in  the  other  two  river  systems 
(the  Little  Tennessee  River  and  the 
Nolichucky  River  systems)  in  which  the 
species  historically  ocoirred.  Presently, 
only  two  small  isolated  populations  are 
known  to  survive.  These  populations 
are  threatened  by  a  variety  of  factors, 
including  road  construction  activities, 
residential  and  commercial 
development,  mining  activities,  fanning 
and  logging  activities,  sewage  and 
industrial  effluent,  and  other  manmade 
and  natural  factors  adversely  affecting 
the  aquatic  envirorunent.  Due  to  the 
species'  history  of  population  losses  and 
the  extreme  vulnerability  of  the  two 
surviving  populations,  endangered 
status  appears  to  be  appropriate  for  this 
species  (see  "Critical  Habitat"  section 
for  a  discussion  of  why  critical  habitat 
is  not  being  proposed  for  the 
Appalachiem  elktoe). 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  ma}dmum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service's  regulations 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  this 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
Appalachian  elktoe. 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR  Part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 


modification  of  proposed  critical 
habitat.  (See  "Available  Conservation 
Measures"  section  for  a  further 
discussion  of  Section  7.)  As  part  of  the 
development  of  this  rule.  Federal  and 
State  agencies  were  notified  of  the 
Appalachian  elktoe's  general 
distribution,  and  they  were  requested  to 
provide  data  on  proposed  Federal 
actions  that  might  adversely  affect  the 
species.  Three  highway  projects  have 
been  identified  within,  or  in  relatively 
close  proximity  to,  occupied  habitat  of 
the  Appalachian  elktoe.  The  Service  is 
currently  involved  in  informal 
consultations  regarding  these  projects. 
Should  any  future  projects  be  proposed 
in  areas  inhabited  by  this  mussel,  the 
involved  Federal  agency  will  already 
have  the  general  distributional  data 
needed  to  determine  if  the  species  may 
be  affected  by  their  action;  and  if 
needed,  more  specific  distributional 
information  would  be  provided. 

The  Appalachian  elktoe  occupies  very 
restricted  stream  reaches  within  only 
two  river  systems — the  Little  Tennessee 
River  system  and  the  Nolichucky  River 
system.  Any  significant  adverse 
modification  or  destruction  of  the 
species'  habitat  would  Ukely  jeopardize 
the  species'  continued  existence. 
Therefore,  no  additional  protection  for 
the  mussel  would  accrue  from  critical 
habitat  designation  that  would  not  also 
accrue  from  listing  of  the  species.  When 
listed,  habitat  protection  for  the 
Appalachian  elktoe  will  be 
accomplished  through  the  Section  7 
jeopardy  standard  and  Section  9 
prohibitions  against  take. 

In  addition,  the  Appalachian  elktoe  is 
very  rare,  and  taking  for  scientific 
purposes  and  private  collection  could 
pose  a  threat  if  specific  site  information 
were  released.  The  publication  of 
critical  habitat  maps  in  the  Federal 
Register  and  local  newspapers  and  other 
publicity  accompanying  critical  habitat 
designation  could  increase  the 
collection  threat  and  increase  the 
potential  for  vandalism  during  the  often 
controversial  critical  habitat  designation 
process.  The  locations  of  populations  of 
this  species  have  consequently  been 
described  only  in  general  terms  in  this 
proposed  rule.  Any  existing  precise 
locality  data  would  be  available  to 
appropriate  Federal,  State,  and  local 
government  agencies  from  the  Service 
office  described  in  the  ADDRESSES 
section;  from  the  Service's  Raleigh  Field 
Office,  P.O.  Box  33726,  Raleigh,  North 
Carolina  27636-3726;  the  Service's 
Cookeville  Field  Office,  446  Neal  Street, 
Cookeville,  Tennessee  38501,  and  from 
the  North  Carolina  Wildlife  Resources 
Conunission,  North  Carolina  Natural 
Heritage  Program,  Teimessee  Wildlife 


Resources  Agency,  and  Tetmessee 
Department  of  Conservation. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  Usting  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  sp>ecies  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  Service  has  notified 
Federal  agencies  that  may  have 
programs  that  affect  the  species.  Federal 
activities  that  occur  and  impact  the 
species  include,  but  are  not  limited  to. 
the  carrying  out  or  the  issuance  of 
permits  for  reservoir  construction, 
stream  alterations,  wastewater  facility 
development,  hydroelectric  faciUty 
construction  and  operation,  forestry 
operations,  and  road  and  bridge 
construction.  It  has  been  the  experience 
of  the  Service,  however,  that  nearly  all 
Section  7  consultations  can  be  resolved 
so  that  the  species  is  protected  and  the 
project  objectives  met. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
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foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
imder  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22,  and  17.23.  Such  permits  are 
available  for  scientiflc  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
<is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  During  the  public  comment 
period  the  Service  received  inquiries 
about  the  effect  Hsting  would  have  on 
the  mining  industry  and  farming 
practices.  As  previously  discussed  in 
the  Summary  of  Comments  and 
Recommendations  section,  the  Service 
believes  that,  based  on  the  current 
available  information,  the  existing 
discharges  associated  with  the  mining 
industry  are  not  likely  to  be  affected  by 
this  listing  and  will  not  result  in  a 
violation  of  section  9,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements,  such  as,  projects  subject 
to  section  404  of  the  Clean  Water  Act 
and  discharges  regulated  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES).  The 


Service  is  not  aware  of  any  current 
farming  practices  will  result  in  a 
violation  of  section  9.  Activities  that  the 
Service  believes  could  potentially  result 
in  "take"  of  the  Appalachian  elktoe 
include,  but  are  not  limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  species; 

(2)  Unauthorized  destruction/ 
alteration  of  the  species  habitat  (i.e..  in- 
stream  dredging,  rock  removal, 
channelization,  discharge  of  fill 
material,  operation  of  heavy  equipment 
within  the  stream  channel,  etc.); 

(3)  Violations  of  discharge  permits; 

(4)  Pesticide  applications  in  violation 
of  label  restrictions;  and 

(5)  Illegal  discharges  or  dumping  of 
toxic  chemicals,  silt,  fertilizers, 
pesticides,  heavy  metals,  oil,  organic 
wastes  or  other  pollutants  into  waters 
supporting  the  species. 

Questions  regarding  whether  speciB'c 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Asheville 
O^ce  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  concerning 
listed  animals  and  general  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Southeast  Regional 
Office,  Ecological  Services  Division, 
Threatened  and  Endangered  Species, 
1875  Century  Boulevard,  Atlanta, 
Georgia  30345-3301  (Telephone  404/ 
679-7099,  Facsimile  404/679-7081). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 


amended.  A  notice  outlining  the- 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Asheville  field  ofBce  (see  ADDRESSES 
above) 

Author 

The  primary  author  of  this  proposed 
rule  is  John  A.  Fridell,  U.S.  Fish  and 
Wildhfe  Service,  330  Ridgefield  Court, 
Asheville.  North  Carolina  28806  (704/ 
665-1195.  Ext.  225). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  for  animals  by 
adding  the  following,  in  alphabetical 
order  under  CLAMS,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

§  17.1 1    Endangered  and  threatened 
wildlife. 

***** 

(h)  •   •  * 


Species 


Comnron  name  Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  erv 
dangered  or  threat- 
ened 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Clams 


Elktoe,  Appalachian      Alasmidonta 
raveneliana. 


U.S.A.  (NC.  TN)  MA 


563 


NA 


NA 


Dated:  August  31. 1994. 
Mollie  H.  Beattie. 
Director,  Fish  and  Wildlife  Service. 
[FR  Ekx:.  94-28935  Filed  11-22-94;  8:45  ami 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1079 
tDA-95-07] 

Milk  in  the  Iowa  Marketing  Area;  Notice 
of  Proposed  Revision  of  Pool  Supply 
Plant  Shipping  Percentage 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  revision  of  rules. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  increase  the 
percentage  of  a  supply  plant's  receipts 
that  must  be  delivered  to  fluid  milk 
plants  to  qualify  a  supply  plant  for 
pooling  under  the  Iowa  Federal  milk 
order.  The  applicable  percentage  would 
be  increased  by  10  percentage  points, 
from  20  percent  to  30  percent.  The 
action  is  requested  on  behalf  of 
Anderson-Erickson  Dairy  Company  of 
Des  Moines,  Iowa,  a  proprietary 
distributing  plant  that  is  regulated 
under  the  order.  Proponent  contends 
that  the  action  is  needed  to  obtain  an 
adequate  supply  of  milk  for  fluid  use. 
DATES:  Comments  are  due  no  later  than 
November  30, 1994. 
ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7311. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Such  action  would  tend  to  ensure  that 
an  adequate  supply  of  fluid  milk  is 
available  to  consumers  in  the  marketing 
area. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  revision  of  rules  has 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  its 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  the 
provisions  of  §  1079.7(b)(1)  of  the  order, 
the  revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Iowa  marketing  area  is  being 
considered  for  the  months  of  December 
1, 1994  through  March  31, 1994. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
filing  period  is  limited  to  seven  days 
because  proponent  asked  that  this 
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revision  be  effective  for  the  period  of 
December  1. 1994  through  March  31 
1995. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provision  proposed  for  revision  is 
the  percentage  of  a  supply  plant's 
receipts  required  to  be  shipped  to  pool 
distributing  plants  pursuant  to 
§  1079.7(b)  of  the  Iowa  Federal  milk 
order  (Order  79).  As  proposed,  the 
percentage  of  a  supply  plant's  receipts 
that  must  be  shipped  to  pool 
distributing  plants  (fluid  milk  plants)  if 
the  supply  plant  is  to  be  considered  a 
pool  plant  would  be  increased  by  the 
maximum  allowable  10  percentage 
points,  from  20  percent  to  30  percent, 
for  the  period  December  1, 1994  through 
March  31, 1995. 

Section  1079.7(b)(1)  allows  the 
Director  of  the  Dairy  Division  to  reduce 
or  increase  a  pool  supply  plant's 
minimum  shipping  requirement  by  up 
to  10  percentage  points  to  prevent 
uneconomic  milk  shipments  or  to  assure 
an  adequate  supply  of  milk  for  fluid  use. 

Anderson-Enckson  Dairy  Company 
(A-E),  a  fluid  milk  processing  plant  that 
is  a  pool  distributing  plant  under  Order 
79,  requested  that  the  shipping    • 
percentage  be  increased.  The  handler's 
request  states  that  although  milk 
supplies  on  the  market  are  plentiful, 
suppliers  are  unable  or  unwilling  to 
supply  milk  to  A-E  at  the  present 
market  price,  leaving  A-E  short  of  its 
needs  for  fluid  milk  by  3  I  ads  of  milk 
per  day.  A-E  cites  the  $1.93  difference 
between  Class  III  and  Class  m-A  prices 
as  a  factor  in  causing  milk  supplies  to 
be  retained  in  nonfat  dry  milk 
operations  instead  of  being  made 
available  to  the  fluid  market. 

In  view  of  the  foregoing,  it  may  be 
appropriate  to  increase  the  shipping 
percentage  requirements  for  pool  supply 
plants  under  Order  79  for  the  period 
December  1, 1994  through  March  31, 
1995. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Authority:  (Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674). 
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Dated:  November  21, 1994. 
Richard  M.  McKee, 
Director,  Dairy  Divison. 
|FR  Doc.  94-29082  Filed  11-22-94;  8:45  am] 
MLUNO  CODE  3410-02-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-«3-«01] 

Energy  Conservation  Program  for 
Consumer  Products  (Energy 
Conservation  Standards  for  Three 
Types  of  Consumers  Products) 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Supplemental  Advance  Notice 

of  Proposed  Rulemaking;  extending 

comment  period  and  rescheduling 

public  hearing. 

SUMMARY:  Because  of  requests  from  the 
Air  Conditioning  and  Refrigeration 
Institute,  the  Gas  Appliance 
Manufacturers  Association,  the  National 
Electrical  Manufacturers  Association, 
the  Association  of  Home  Appliance 
Manufacturers,  the  National  Coal 
Association,  the  Edison  Electric 
Institute,  the  Center  for  Energy  and 
Economic  Development,  the  National 
Rural  Electric  Cooperative  Association, 
and  the  Southern  Company,  and  the 
complexity  of  the  information  contained 
in  the  Supplemental  Advance  Notice  of 
Proposed  Rulemaking,  the  Department 
of  Energy  has  decided  to  extend  the 
comment  period  by  60  days  and 
reschedule  the  public  hearing.  This 
notice  announces  that  the  comment 
period  that  was  to  be  closed  on 
December  6,  1994,  will  be  extended  to 
February  6, 1995,  and  the  public  hearing 
that  was  scheduled  for  November  17, 
1994.  will  be  held  on  January  19.  1995. 
DATES:  Written  comments  in  response  to 
this  document  must  be  received  by 
February  6. 1995.  Oral  views,  data,  and 
arguments  may  be  presented  at  a  public 
hearing  to  be  held  in  Washington,  D.C., 
on  January  19. 1995.  Requests  to  speak 
at  the  public  hearing  must  be  received 
by  the  Department  no  later  than  4  p.m. 
Monday,  January  9,  1995.  Ten  copies  of 
statements  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  no  later  than  4  p.m.,  Friday, 
January  13.  1995. 

The  length  of  each  presentation  is 
limited  to  20  minutes. 
ADDRESSES:  Written  comments,  oral 
statements,  requests  to  speak  at  the 


hearing,  and  requests  for  speaker  lists 
are  to  be  submitted  to:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  EE-431,  Energy 
Conservation  Program  for  Consumer 
Products.  Docket  No.  EE-RM-93-801. 
Room  5E-066,  Forrestal  Building.  1000 
Independence  Avenue,  SW. 
Washington.  DC  20585.  (202)  586-9127. 
The  hearing  will  begin  at  9:30  a.m..  on 
January  19. 1995.  and  will  be  held  at  the 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  lE-245. 1000 
Independence  Avenue.  SW. 
Washington.  DC. 

Requests  may  be  hand  delivered  to 
such  address  between  the  hours  of  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
Requests  should  be  labeled  "Energy 
Conservation  Program  for  Consumer 
Products  (Energy  Conservation 
Standards  for  Three  Types  of 
Consumers  Products)."  (Docket  No.  EE- 
RM-93-801)  both  on  the  document  and 
on  the  envelope. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  and/or  photocopied  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-190, 1000 
Independence  Avenue,  SW, 
Washington.  DC.  20585.  (202)  586-6020 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barry  P.  Berlin,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-43.  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586- 
9127 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  the  General 
Counsel,  Mail  Station  GC-72, 
Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586- 
9507 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  a  Supplementary 
Advance  Notice  of  Proposed 
Rulemaking  (SANOPR)  on  October  7, 
1994,  entitled  "Energy  Conservation 
Program  for  Consumer  Products: 
Supplemental  Advance  Notice  of 
Proposed  Rulemaking  Regarding  Energy 
Conservation  Standards  for  Three  "fypes 
of  Consumer  Products."  (59  FR  51140). 

In  earlier  Advance  Notices  of 
Proposed  Rulemaking  (Docket  Nos.  CE- 
RM-93-801  and  EE-RM-94-403).  the 
Department  expressed  its  intention  to 
consider  more  explicitly  environmental 
and  energy  security  externalities  in  the 


development  of  future  appliance 
efficiency  standards.  In  this  regard,  the 
Department  indicated  that  it  would 
attempt  to  establish  monetary  values  for 
these  externalities  if  a  sound  analytical 
basis  could  be  foimd.  The  Supplemental 
Advance  Notice  identified  and 
requested  comment  on  issues 
surrounding  possible  analytical  bases 
for  such  externality  values. 

While  the  Supplemental  Advance 
Notice  is  referenced  in  advance  notices 
affecting  two  rulemakings,  the 
Department  welcomes  comments  from 
all  parties  interested  in  the  energy 
conservation  program  for  consumer 
products.  DOE  requests  that  interested 
parties  focus  their  comments  on  the  use 
of  externalities  in  the  development  of 
appliance  standards,  rather  than  on  the 
merits  of  considering  externalities  in 
formulating  other  regulations  or  energy- 
related  policies  more  generally. 

The  Department  emphasizes  that  it 
has  not  reached  conclusions  on  the 
analj'tical  issues  raised  in  the 
Supplemental  Advance  Notice  cuid  that 
public  comments  on  these  issues  will 
assist  the  Department  in  determining 
whether  a  sound  analytical  basis  exists 
for  establishing  monetary  values  for 
externalities  that  might  be  used  in 
developing  appliance  efficiency 
standards. 

In  their  letter  of  October  25.  1994.  to 
the  Department,  the  Air  Conditioning 
and  Refrigeration  Institute.  Gas 
Appliance  Manufacturers  Association, 
National  Electrical  Manufacturers 
Association,  and  Association  of  Home 
Appliance  Manufacturers  had  requested 
that  the  Department  withdraw  the 
SANOPR  because  of  alleged  legal, 
theoretical,  and  practical  difficulties 
with  proceeding  with  it.  Failing  that, 
their  letter  requested  that  the 
Department  postpone  the  hearing  date 
and  extend  the  close  of  the  comment 
period. 

hi  its  letter  of  October  26, 1994.  to  the 
Department,  the  National  Coal 
Association  cited  the  complexity  of  the 
issues  raised  in  the  SANOPR,  ir\olving 
"economic  theory,"  the  correct  role  of 
regulatory  process  in  the  U.S.,  and  the 
scientific  basis  for  the  proposed  acting, 
among  other  things,  and  requested 
extending  the  comment  period  to 
February  6. 1995.  and  rescheduling  the 
hearing  for  January  16. 1995. 

In  its  letter  of  October  27. 1994,  to  the 
Department,  the  Edison  Electric 
Institute  cited  the  need  for  additional 
time  to  evaluate  the  questions  raised  by 
the  SANOPR,  and  also  suggested 
extending  the  comment  period  to 
Febniary  6. 1995. 

In  its  letter  of  October  28. 1994,  to  the 
Department,  the  Center  for  Energy  and 


Economic  Development  cited  the 
complexity  of  the  issues  raised  by  the 
SANOPR,  and  requested  extending  the 
comment  period  to  February  6, 1995. 

In  its  letter  of  October  28, 1994,  the 
National  Rural  Electric  Cooperative 
Association  noted  that  the  issue  raised 
by  the  SANOPR  is  highly  controversial 
and  complex,  and  requested  an 
extension  of  the  comment  period  to 
have  time  to  "gather  sufficient  and 
pertinent  information  to  be  of  service  to 
DOE." 

In  its  letter  of  November  1, 1994.  to 
the  Department,  the  Southern  Company 
noted  that  the  SANOPR  raises 
"numerous  and  far  reaching  issues  that 
will  impact  our  electric  customers  and 
shareholders,"  and  requested  that  the 
Department  extend  the  comment  period 
to  February  6, 1995,  and  postpone  the 
public  hearing  for  at  least  thirty  days 
(firom  November  17, 1994). 

Based  on  these  representations,  the 
Department  is  extending  the  comment 
period  to  February  6, 1995,  and 
rescheduling  the  hearing  for  January  19, 
1995.  This  Notice  is  being  published  in 
the  Federal  Register  after  November  17, 
1994,  the  originial  date  of  the  hearing. 
Prior  thereto,  the  Department  contacted 
by  telephone  all  parties  that  requested 
to  speak  at  the  hearing  and  informed 
them  of  the  rescheduled  date. 

ksued  in  Washington.  D.C,  November  18, 
1994. 

Peter  S.  Fox-Penner, 

Principal  Deputy  Assistant  Secretary,  Energy 
Efficiency  and  Renewable  Energy. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  93-CE-61-AD] 

Airworthiness  Directives;  de  Havilland 
DHC-C)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
83-26-05  and  AD  86-15-08,  which 
currently  require  repetitively  inspecting 
the  horizontal  stabilizer  attachment 
fitUngs  for  cracks  or  looseness  on 
certain  de  Havilland  DHC-6  series 
airplanes,  and,  if  a  cracked  or  loose  part 
is  found,  modifying  the  horizontal 
stabilizer.  The  proposed  action  would 


incorporate  an  improved  modification 
that,  when  incorporated,  provides 
terminating  action  for  the  existing  AD's. 
Reports  of  loose  horizontal  stabilizer 
attachment  fittings  on  airplanes  with  the 
existing  inspection-terminating 
modification  incorporated  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  separation  of  the  horizontal 
stabilizer  from  the  airplane  caused  by  a 
cracked  attachment  fitting,  and 
subsequent  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  die  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-51- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  informadon  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland,  Inc.,  123  Garratt  Boulevard, 
Dovmsview.  Ontario,  Canada.  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  FrankUn  Avenue,  Room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220;  facsimile 
(516) 791-9024. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wnritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  idendfy  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comrneiits,  specified 
above,  will  be  considered  before  taking 
acUon  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-  public  contact 
concerned  vnth  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-51-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-51-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  de  Havilland 
DHC-6  series  airplanes.  Transport 
Canada  reports  that  the  horizontal 
stabilizer  attachment  fittings  have 
cracked  on  several  of  the  above 
referenced  airplanes  that  were  in 
compliance  with  AD  83-26-05, 
Amendment  39-4793,  and  AD  86-15- 
08,  Amendment  39-5362. 

AD  83-26-^5  ciurently  requires 
repetitively  inspecting  the  horizontal 
stabilizer  attachment  fittings  on  de 
Havilland  DHC-6  series  airplanes,  and 
replacing  any  cracked  fitting  with  a  new 
fitting  of  the  same  part  number  or 
incorporating  Modification  6/1808  and 
6/1809. 

AD  86-15-08  currently  requires 
incorporating  improved  modifications 
(Modifications  6/1855  and  6/1856)  for 
de  Havilland  DHC-6  series  airplanes 
that  have  Modifications  6/1808  and  6/ 
1809  incorporated. 

De  Havilland  has  issued  Service 
Bulletin  (SB)  No.  6/512,  dated  October 
25, 1991,  which  specifies  procedures  for 
(1)  inspecting  the  horizontal  stabilizer 
attachment  fittings  for  cracks;  and  (2) 
replacing  these  fittings.  This  service 
buUeUn  replaces  de  Havilland  SB  No.  6/ 
475,  which  included  procedures  for 
incorporating  Modifications  6/1855  and 
6/1856.  Transport  Canada  classified  de 
Havilland  SB  No.  6/512  as  mandatory 
and  issued  Transport  Canada  AD  CF- 
92-04,  dated  January  30, 1992,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  RegulaUons  (14  CFR  21.29) 
and  the  applicable  bilateral 
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airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  both 
?VD  83-26-05  and  AD  86-15-08  with  a 
new  AD  that  would  require  repetitively 
inspecting  the  horizontal  stabilizer 
attachment  fittings  for  cracks;  and,  if  a 
cracked  fitting  is  found,  replacing  with 
a  serviceable  fitting,  part  number  (P/N) 
C6TPM 1049-2 7  (forward  fitting)  or 
C6TPM 1050-27  (rear  fitting),  and 
incorporating  Modifications  6/1890,  6/ 
1891,  and  6/1892.  The  proposed  action 
would  also  require  the  eventual 
incorporation  of  the  above-referenced 
modifications  for  airplanes  that  have 
Modifications  6/1808  and  6/1809 
incorporated.  The  proposed  action 
would  be  accomplished  in  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  Havilland 
SB  6/512,  dated  October  25, 1991. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accompUsh  the  proposed  inspection 
and  it  would  take  approximately  10 
workhours  to  accomplish  the 
modification  for  those  airplanes  having 
Modifications  6/1808  and  6/1809 
incorporated,  and  that  the  average  labor 
rate  is  $60  per  hour.  The  FAA  has  no 
way  of  knowing  how  many  airplanes 
have  incorporated  these  modifications. 
In  estimating  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators,  the 
FAA  is  only  using  the  inspection 
criteria  (1  workhour).  With  this  in  mind 
and  based  on  those  figures  above,  the 
total  cost  impact  of  the  proposed  AD 
upon  U.S.  operators  of  the  affected 
airplanes  is  estimated  to  be  $10,140. 
This  figure  only  includes  the  cost  for  the 
initial  inspection  and  does  not  include 
replacement  costs  if  an  attachment 
fitting  was  found  cracked  nor  does  it 
include  repetitive  inspection  costs.  The 
FAA  has  no  way  of  determining  how 
many  horizontal  stabilizer  attachment 
fittings  may  be  cracked  or  how  many 
repetitive  inspections  each  owner/ 
operator  may  incur. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12666;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator)'  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  83-26-05,  Amendment 
39-^793,  and  AD  86-15-08, 
.\mendment  39-5362,  and  by  adding  a 
new  AD  to  read  as  follows; 

De  Havilland:  Docket  No.  93-CE-51-AO; 

Supersedes  AD  83-26-05.  Amendment 
39-4793.  and  AD  86-15-08,  Amendment 
39-5362. 
Mpp/icafei/ifv:  Models  DHC-6-1.  DHC-6- 
100.  DHC-6-2'00,  and  DHC-6-300  airplanes, 
serial  number  3  through  820,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  separation  of  the  horizontal 
stabilizer  from  the  airplane  caused  by  a 
cracked  attachment  fitting,  and  subsequent 
loss  of  control  of  the  airplane,  accomplish  the 
following: 


(a)  For  airplanes  without  Modification  Nos. 
6/1S08  and  6/1809  incorporated,  accomplish 
the  following: 

(1)  Within  the  next  50  hours  time-in-  | 
service  (TIS)  after  the  effective  date  of  this 
AD  or  800  hours  TIS  after  the  last  inspection 
required  by  superseded  AD  83-26-05. 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  806  hours  TIS.  inspect 
the  horizontal  stabilizer  forward  and  rear 
attachment  fittings  for  cracks  in  accordance 
with  de  Havilland  Service  Bulletin  (SB)  No. 
6/438.  Revision  D,  dated  March  28. 1986. 

(2)  If  any  cracks  are  found,  prior  to  further 
flight,  replace  the  cracked  fitting  witti  a 
serviceable  fitting,  part  number  (P/N) 
C6TPM1049-27  (forward  fitting)  or  P/N 
C6TPM105O-27  (rear  fitting),  and  incorporate 
Modifications  6/1890.  6/1891.  and  6/1892  at 
each  replacement  fitting  location  in 
accordance  with  and  as  specified  in  de 
Havilland  SB  No.  6/513,  dated  October  25, 
1991 

(b)  For  airplanes  that  have  Modifications  6/ 
1808  and  6/1809  incorporated,  accomplish 
the  following: 

(1)  Within  the  next  400  hours  tiroe-in- 
service  after  the  effective  date  of  this  AD.  and 
thereafter  at  intervals  not  to  exceed  600  hours 
TIS,  inspect  the  rivets  attaching  the  fittings 
to  the  horizontal  stabilizer  forward  and  rear 
spars  for  looseness  in  accordance  with  the  III. 
ACCOMPLISHMENT  INSTRUCTIONS  A. 
INSPECTION  section  of  de  Havilland  SB  No. 
6/513,  dated  October  25,  1993. 

(2)  If  rivets  are  found  loose,  prior  to  further 
flight,  incorporate  Modifications  6/1890,  6/ 
1891,  and  6/1892  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/513.  dated 
October  25.  1993. 

(3)  Within  the  next  2.400  hours  TIS  after 
the  effective  date  of  this  AD.  unless  already 
accomplished  as  required  by  paragraph  (b)(2) 
of  this  AD.  incorporate  Modifications  6/1890. 
6/1891.  and  6/1892  on  all  four  horizontal 
stabilizer  fittings  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/513,  dated 
October  25,  1993. 

(c)  Incorporating  Modifications  6/1890. 6/ 
1891.  and  6/1892  on  all  four  horizontal 
stabilizer  fittings  in  accordance  with  the 
ACCO.MPLISHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/513.  dated 
October  25.  1993,  is  considered  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(d)  Sp)ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office  (ACO).  F/VA,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New  York 
11581.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  de  Havilland,  Inc., 
123  Garratt  Boulevard,  Downsview,  Ontario 
M3K  1Y5  Canada;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  83-26- 
05.  Amendment  39-4793,  and  AD  86-15-08, 
Amendment  39-5362.  Issued  in  Kansas  City. 
Missouri,  on  November  16, 1994. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  94-28884  Filed  11-22-94;  8:45  am) 
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Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9361. 

SUPPLEMENTARY  INFORMATION: 


14  CFR  Part  73 

[Airspace  Docket  No.  94-ASO-4] 

Proposed  Expansion  of  Restricted 
Area  R-6002,  Poinsett-Sumter,  SC 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  raise 
the  upper  limit  of  Restricted  Area  R- 
6002  from  the  current  13,000  feet  mean 
sea  level  (MSL),  to  and  including  Flight 
Level  (FL)  230,  in  order  to  pro\'ide 
airspace  for  high  angle  bomb  delivery 
training  at  the  Poinsett  Range.  As 
amended,  the  existing  Restricted  Area 
R-6002  would  be  redesignated  R- 
6002A,  and  two  new  areas  overlying  R- 
6D02A  would  be  designated  as  R-6002B 
and  R-6002C.  This  amendment  would 
also  change  the  name  of  the  using 
agency  for  the  restricted  areas. 
DATES:  Comments  must  be  received  on 
or  before-  [anuary  9,  1995. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500.  Docket  No. 
94-ASO-9,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  GA  30320. 

The  official  docket  mav  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Military  Operations  Program 
Office  (ATM-420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data.  Niews. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conmiunications  should  Identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  Send  comments  on 
envirormiental  and  land-use  aspects  to: 
HQACC/CEVA,  129  Andrews.  Suite  102, 
Langley  Air  Force  Base  (AFB).  VA 
23665-2769.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubfic  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify'  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRNl's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 


Aviation  Regulations  (14  CFR  part  73)  to 
raise  the  upper  limit  of  Restricted  Area 
R-6002,  Poinsett-Sumter,  SC,  fi-om  the 
current  13.000  feet  MSL  up  to  and 
including  FL  230.  The  horizontal 
boundaries  of  the  restricted  area  would 
not  be  changed  by  this  proposal.  The 
existing  Restricted  Area  R-6002  would 
be  redesignated  as  R-6002A  from  the 
surface  to  but  not  including  13,000  feet 
MSL.  Two  new  subareas  would  be 
established  directlv  above  R-6002A;  R- 
6002B  fi-om  13,000'  feet  MSL  to  but  not 
including  FL  180;  and  R-6002C  fi-om  FL 
180  to  and  including  FL  230.  This 
configuration  would  facilitate  the  real- 
time utilization  of  airspace  with  the  B 
and  C  subareas  being  activated  when 
needed  for  high  angle  delivery  training. 
This  amendment  would  also  change  the 
name  of  the  using  agency  for  the 
restricted  areas  to  reflect  the 
redesignation  of  the  363rd  Fighter  Wing 
at  Shaw  AFB  as  the  20th  Fighter  Wing. 
The  U^S.  Air  Force  requested  an 
increase  in  the  vertical  limits  of  R-6002 
in  order  to  conduct  high  altitude/high 
angle  bomb  delivery  training.  R-6002 
does  not  currently  have  sufficient 
vertical  airspace  to  accompUsh  this 
training.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Section  73.60  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8B  dated  March  9,  1994. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule  '  under  DOT  Regulator}'  Policies 
and  Procedures  (44  FR  11034;  Februarv 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator}'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

An  environmental  review  of  this 
proposal  will  be  conducted  by  the  U.S. 
Air  Force  and  the  FAA  prior  to  an  FAA 
final  decision  on  the  proposal.  The 
results  of  the  review  will  be  addressed 
in  any  subsequent  rulemaking  action. 

List  of  Subjects  in  14  CFR  Part  73  . 

Airspace.  Navigation  (air). 


IMI 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510.  1522;  E.O.  10854.  24  FR  9565.  3  CFR. 
1959-1963  Comp..  p.  389:  49  U.S.C  106(g): 
14  CFR  11.69. 

§73.60    [Amended] 

2.  Section  73.60  is  amended  as 
follows: 

R-6002    Poinsett-Sumter,  SC  (Removed] 

R-6002A    Poinsett-Sumter,  SC  (New) 

Boundaries.  Beginning  at  iat.  33''54'25  "  N.. 
long.  80°24'11"  W.:  to  Iat.  33=46-26"  N., 
long.  80'2311"  VV.:  to  Iat.  33°4428'  N.. 
long.  80°31'41'  VV.;  to  iat.  33=5014"  N.. 
long.  80°3102"  \V.;  to  Iat.  33=53'38"  N'.. 
long.  80°31'02"  \V.:  to  the  point  of 
beginning. 
Designated  altitudes.  Surface  to  but  not 
including  13,000  feet  MSL. 

Time  of  designation.  0600-2400  local  time 
Monday-Friday;  0800-1600  local  time 
Saturday:  other  times  by  NOT  AM  at  least  8 
hours  in  advance. 

Controlling  agency.  F.AA.  Jacksonville 
ARTCC. 

Using  agencv.  U.S.  Air  Force,  20  FW,  Shaw 
AFB,  SC. 

R-6002B    Poinsett-Sumter.  SC  (New) 

Boundaries.  Beginning  at  Iat.  33°54'25"  N., 
long.  eO°24'll"  VV.;  to  Iat.  33''46'26"  N.. 
long.  80'23'11"  W.;  to  Iat.  33°4428"  N., 
long.  80°31'41"  W.;  to  Iat.  33°50'14"  N.'. 
long.  80°3102"  W.;  to  iat.  33°53'38"  N.. 
long.  80°3102"  W.;  to  the  point  of 
beginning. 

Designated  altitudes.  13.000  feet  MSL  to 
but  not  including  FL  180. 

Time  of  designation.  0600-2400  local  time 
Monday-Friday;  0800-1600  local  time 
Saturday:  other  times  by  NOT  AM  at  least  8 
hours  in  advance. 

Controlling  agencv.  FAA.  Jacksonville 
ARTCC. 

Using  agencv.  U.S.  Air  Force.  20  FW.  Shaw 
AFB.  SC. 

R-6002C    Poinsett-Sumter.  SC  [New] 

Boundaries.  Beginning  at  Iat.  33°54'25"N.. 
long.  80''2411"  VV.:  to  Iat.  33°46'26"  N.. 
long.  80°23'11"  VV.:  to  Iat.  33°44'28"  N., 
long.  SO'Sl^l"  VV.:  to  Iat.  33°50'14"  N.. 
long.  80'31'02"  VV.;  to  Iat.  33°53'38"  N.. 
long.  80°3r02"  VV.:  to  the  point  of 
beginning. 

Designated  altitudes.  FL  180  to  FL  230. 

Time  of  designation.  0600-2400  local  time 
Monday-Friday:  0800-1600  local  time 
Saturday:  other  times  by  NOTAM  at  least  8 
hours  in  advance. 

Controlling  agency.  FA\,  Jacksonville 
ARTCC. 


Using  agencv.  U.S.  Air  Force.  20  FW,  Shaw 
AFB,  SC. 

Issued  in  Washington,  DC,  on  November 
15. 1994. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  94-28918  Filed  11-22-94:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-4-006] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  ttie 
Commission's  Regulations 

November  17. 1994. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  filing  and  opportunity 
to  file  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  received  a  filing  from  the  Electronic 
Bulletin  Board  (EBB)  Working  Group 
requesting  modifications  to  the  Capacity 
Release  Data  Sets  and  EDI 
Implementation  Guide.  The  Working 
Group  proposed  to  add  fields  in  the 
Award  Data  Set  for  reporting  the 
maximum  tariff  rate  relating  to  capacity 
posted  for  release  at  the  time  the  offer 
to  release  is  made.  The  proposed  fields 
would  report  the  maximum  reser\ation 
rate  and  maximum  vokuneliic  rate  for 
released  capacity  and  are  optional 
fields.  The  Commission  is  affording 
interested  persons  an  opportunity  to  file 
comments  on  this  filing. 

DATES:  Comments  due  by  November  29, 
1994. 

ADDRESSES:  Comments  should  be  filed 

at:  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street, 

NE.,  Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  (202)  208-2294 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 
(202) 208-1283 

Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  208-0292 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  te.xt  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300,  1200.  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104,- 
941  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  - 

Notice  of  Filing  and  Opportunity  to  File 
Comments 

November  17, 1994. 

Take  notice  that  on  November  4. 
1994.  the  Electronic  Bulletin  Board 
(EBB)  Working  Group  submitted 
requested  modifications  to  the  Capacity 
Release  Data  Sets  and  EDI 
Implementation  Guide.  The  Working 
Group  proposed  to  add  fields  in  the 
Award  Data  Set  for  reporting  the 
maximum  tariff  rate  relating  to  capacity 
posted  for  release  at  the  time  the  offer 
to  release  is  made.  The  proposed  fields 
would  report  the  maximiun  reservation 
rate  and  maximum  volumetric  rate  for 
released  capacity  and  are  optional 
fields.  The  filing  also  contains  proposed 
revisions  to  the  EDI  implementation 
guide  relating  to  this  change. 

Any  person  desiring  to  submit 
comments  on  this  fifing  should  file  such 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426  on  or  before  November  29, 1994. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary: 

[FR  Doc.  94-28924  Filed  ll-;!2-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 

Iowa  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  pubhc  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
proposed  amendment  to  the  Iowa 
permanent  regulatory  program 
(hereinafter,  the  "Iowa  Program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  and 
is  reopening  the  public  comment  period 
on  the  proposed  amendment.  The 
revised  amendment  proposes  further 
changes  of  the  Iowa  regulations 
pertaining  to  permit  revisions,  bond 
release  applications,  and  individual 
civil  penalties.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  clarify  ambiguities, 
and  improve  operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Iowa  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  c.s.t.  December  8, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  deUvered  to  Michael 
C.  Wolfrom  at  the  address  fisted  below. 

Copies  of  the  Iowa  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
docimient  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 

Michael  C.  Wolfrom.  Acting  Director. 
Kansas  City  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  934  Wyandotte.  Room 
500.  Kansas  City,  MO  64105 
Telephone:  (816)  374-6405. 
Iowa  Department  of  Agriculture  and 
Land  Stewardship,  Division  of  Soil 
Conservation,  Wallace  State  Office 
Building,  East  9th  and  Grand  Streets, 


Des  Moines,  Iowa  50319;  Telephone: 
(515)281-6147. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Telephone:  (816) 
374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Iowa  Program 

On  January  21. 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Iowa  program.  General  background 
information  on  the  Iowa  program, 
including  the  Secretar>''s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5885). 
Subsequent  actions  concerning  Iowa's 
program  and  program  amendments  can 
be  found  at  30  CFR  915.15  and  915.16. 

IL  Discussion  of  Proposed  Amendment 

By  letter  dated  April  13,  1994 
(Administrative  Record  No.  IA-397), 
Iowa  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA.  Iowa 
submitted  the  proposed  amendment 
wi\h  the  intent  of  satisfying  the  required 
program  amendments  at  30  CFR  915.16 
(a)  and  (b)  and  at  the  State's  own 
initiative  to  improve  its  program. 

OSM  aimounced  receipt  of  the 
proposed  amendment  in  the  May  5, 
1994,  Federal  Register  (59  FR  23177) 
and,  in  the  same  document,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
June  6, 1994.  The  pubhc  hearing 
scheduled  for  May  31. 1994,  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  several  concerns 
relating  to  the  provisions  of  the 
proposed  amendment.  OSM  notified 
Iowa  of  the  concerns  by  letter  dated 
October  3, 1994  (Administrative  Record 
No.  IA-407),  which  identified  eight 
deficiencies  and  one  suggestion 
concerning  the  April  13, 1994, 
amendment  submission.  By  letter  dated 
November  8,  1994  (Administrative 
Record  No.  L\-408),  Iowa  submitted  a 
revised  amendment.  This  new 
amendment  submission  contains  further 
revisions  that  are  discussed  briefly 
below: 

(DIAC  27-40. 32    Permit  Revisions 

Iowa  revises  these  regulations  to 
require  that  all  items  incorporated  into 
an  approved  permit  must  be  addressed 
by  application  for  either  an  amendment 
or  a  revision;  removes  the  redimdant 
incorporation  by  reference  of  30  CFR 
774.11  (b)  and  (c);  deletes  a  phrase 


referring  to  conditions  of  the  approved 
permit;  establishes  that  amendments  as 
well  as  revisions  are  subject  to  Part  9  of 
the  Iowa  rules:  establishes  the  Division's 
intent  that  replacement  documentation 
for  amendments  as  well  as  revisions 
must  describe  changes  to  be  made  in  the 
same  detail  as  was  required  in  the 
original  permit;  adds  a  reference  to 
cultural  resources  as  a  consideration 
when  determining  significant 
departures  from  the  original  permit;  and 
adds  a  third  criterion  for  approval  of  a 
revision,  requiring  that  applicable 
pro\isions  of  the  uTitten  permit 
findings  also  be  met. 

(2)  lAC  27-40.51(7)    Applications  for 
Bond  Release 

Iowa  establishes  a  30-day  period  in 
which  the  Division  will  make  a 
determination  of  completeness  of  the 
bond  release  application. 

(3)  lA  C  27-40. 75(2)    Definition  of 
"Violation,  Failure,  or  Refusal. " 

Iowa  revises  the  definition  to  include 
applicable  references  to  appropriate 
Iowa  regulations. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Iowa  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaiking.  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

rv.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statementas 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
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Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)1. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
signiHcant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
signiRcant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations.   * 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsection  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  Parts  739,  731, 
and  732  have  been  met. 

Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

List  of  Subjects  in  30  CFR  Part  915 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  November  17, 1994. 
Charles  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 
Center. 

(PR  Doc.  94-28895  Filed  11-22-94;  8:45  am] 
BILUNO  CODE  4310-OS-M 


30  CFR  Part  918 

Louisiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  pubHc  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Louisiana 
regulatory  program  (hereinafter,  the 
"Louisiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  The  proposed  amendment 
consists  of  revisions  to  Louisiana's 
revegetation  success  regulations  and  a 
policy  statement  pertaining  to  tree 
stocking  for  forest  land.  The  amendment 
is  intended  to  revise  the  Louisiana 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  c.s.t.  December 
23, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  19, 1994.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  c.s.t.  on 
December  8, 1994.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Louisiana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  willbe  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 

Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  5100 

East  Skelly  Drive.  Suite  550,  Tulsa, 

OK  74135-6548 
Louisiana  IDepartment  of  Natural 

Resources,  Office  of  Conservation. 

P.O.  Box  94275,  Baton  Rouge. 

Louisiana  70804-9275.  Telephone: 

(504) 342-5540 
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FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief,  Telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Louisiana 
Program 

On  October  10, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  General  background 
information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Louisiana 
program  can  be  found  in  the  October  10. 
1980,  Federal  Register  (45  FR  67340). 
Subsequent  actions  concerning 
Louisiana's  program  and  program 
amendments  can  be  found  at  30  CFR 
918.15  and  918.16. 

n.  Proposed  Amendment 

By  letter  dated  November  2, 1994, 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  LA- 
351).  Louisiana  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR  918.16 
(a)  and  (b)  with  the  intent  of  making  its 
program  consistent  with  the 
corresponding  Federal  regulations. 

Louisiana  proposes  to  recodify 
Louisiana  Surface  Mining  Regulations 
(LSMR)§  53123  as  §5423. 

Louisiana  also  proposes  to  revise 
LSMR  5423. B.4,  standards  for  success  of 
revegetation  at  final  bond  release  on 
reclaimed  lands  developed  for  forestry. 
Existing  LSMR  5423.B.4  requires  that 
"[a]t  the  time  of  final  bond  release  there 
shall  be  450  well-distributed  free-to- 
grow  live  pine  trees  of  the  same  age  per 
acre  or  250  well-distributed  live 
hardwood  trees  of  the  same  age  per 
acre"  and  that  "[c]countable  stems  shall 
be  a  minimum  of  three  years  old." 
Louisiana  proposes  to  revise  LSMR 
5423. B.4  to  include  the  requirement  that 
countable  tree  stems  used  in 
determining  the  success  of  stocking  and 
the  adequacy  of  the  plant  arrangement 
shall  "have  utility  for  the  approved 
forestry  postmining  land  use  and  be 
healthy."  Louisiana  also  proposes 
PoUcy  Statement  No.  PS-5  to  clarify 
that  100  percent  of  the  threes  counted 
to  determine  revegetation  success  must 
be  in  place  for  a  minimum  of  60  percent 
of  the  minimum  responsibility  period 
(i.e..  a  minimum  3  years  of  the 
minimum  5-year  responsibility  period). 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 


732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Louisiana  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaJcing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.,  c.s.t. 
on  December  8,  1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questfbns. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 


(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  he  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
7Q2(d)  of  SMCRA  ((30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  NaUonal 
Environmental  Pohcy  Act  ((42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.-). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vriW  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the. Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 


impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  918 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  17, 1994. 

Charles  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 
Center 

(PR  Doc.  94-28894  Filed  11-22-94;  8:45  ami 
BILLING  CODE  4310-OS-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  87-124;  FCC  94-280] 

Establishment  of  an  Advisory 
Committee  to  Negotiate  Regulations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  Public  Notice,  the 
Commission  seeks  comment  on 
establishing  an  Advisory  Committee  to 
negotiate  regulations  to  specify  the 
requirements  for  hearing  aid  comp»atible 
(HAC)  telephones  in  workplaces, 
hospitals,  certain  other  health  care 
facilities,  prisons,  hotels,  and  motels. 
DATES:  Interested  parties  may  file 
comments  and  nominations  for 
Committee  membership  on  or  before 
December  23, 1994. 
ADDRESSES:  Comments  and/or 
nominations  should  be  sent  to  the  Office 
of  the  Secretary,  CC  Docket  No.  87-124. 
Federal  Communications  Commission, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Walker,  Common  Carrier  Bureau. 
2025  M  Street.  NW..  Washington.  DC 
20554 (202) 634-1820  or  (202) 632-0484 
(TTY). 

SUPPLEMENTARY  INFORMATKM: 

FCC  Asks  for  Comments  and 
Nominations  for  Membership 
Regarding  the  Establishment  of  an 
Advisory  Committee  to  Negotiate 
Regulations 

Released:  November  7,  1994. 

1.  The  Commission  hereby  seeks 
comment  on  establishing  an  Advisory 
Committee  to  negotiate  regulations  to 
specify  the  requirements  for  hearing  aid 
compatible  (HAC)  telephones  in 
workplaces,  hospitals,  certain  other 
health  care  facilities,  prisons,  hotels  and 
motels.  The  negotiations  are  to  assist  the 
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Commission  in  developing  regulations 
that,  among  other  things,  will  determine 
whether  to  lift  the  susp)ension  of 
enforcement  of  §  68.112(b)  (1).  (3),  and 
(5)  of  the  Commission's  rules.  47  CFR 
68.112(b)  (1),  (3),  (5).  Those  sections 
require  that  all  telephones  in  all 
workplaces,  hospitals,  certain  other 
health  care  facilities,  prisons,  hotels  and 
motels  be  hearing  aid  compatible  by 
May  1, 1993  for  establishments  with  20 
or  more  employees  and  by  May  1, 1994 
for  establishments  with  fewer  than  20 
employees.  See  Access  to 
Telecommunications  Equipment  and 
Sendees  by  the  Hearing  Impaired  and 
Other  Persons  wth  Disabilities,  Report 
and  Order,  in  FCC  92-217,  57  PR  27184 
(June  4, 1992).  The  negotiating 
committee  would  be  created  under  the 
Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.  2.  and  the 
Negotiated  Rulemaking  Act  of  1990 
(NRA),  Pub.  L.  101-648.  November  28. 
1990,  and  would  consist  of 
representatives  of  the  interests  that  will 
be  significantly  affected  by  these  rules. 

2.  On  April  13. 1993,  the  Commission 
suspended  until  further  notice 
enforcement  of  the  requirement  adopted 
in  1992  that  all  telephones  in  all 
workplaces  employing  20  or  more 
persons  be  hearing  aid  compatible  by 
May  1. 1993.  In  addition,  the 
Commission  also  suspended 
enforcement  of  the  requirement  that  all 
telephones  in  workplaces  employing 
fewer  than  20  employees  be  hearing  aid 
compatible  by  May  1, 1994.  The 
Commission  suspended  enforcement  of 
other  requirements  that  telephones  in 
all  hospitals,  certain  other  health  care 
facilities,  prisons,  hotels  and  motels  be 
hearing  aid  compatible  by  May  1, 1993 
for  establishments  with  20  or  more 
employees,  and  by  May  1, 1994  for 
establishments  with  fewer  than  20 
employees.  The  Commission  suspended 
enforcement  of  the  rules  for  these 
telephones  only  if  an  alternative  means 
of  signalling  life-threatening  situations 
is  available  in  such  confined  settings. 
The  Commission  previously  had 
required  telephones  in  workplace 
common  areas,  at  the  work  stations  of 
employees  with  hearing  disabilities,  and 
in  areas  where  emergencies  might 
require  HAC  telephones  to  be  HAC. 

Shortly  before  the  effective  date  of  the 
more  stringent  regulations,  the 
Commission  received  numerous 
complaints  from  organizations  alleging 
an  inability  to  meet  the  deadline.  The 
complaints  raised  legal  and  practical 
problems  with  the  new  HAC 
requirements,  asserting  that  the  number 
of  phones  to  be  retrofitted  and  the  cost 
of  doing  so  were  much  greater  than 
originally  envisioned  and  that 


retrofitters  were  unable  to  meet  the 
demand.  Some  stated  that  they  would 
be  forced  to  remove  telephones  from  use 
altogether  to  avoid  violating  HAC 
requirements,  raising  safety  concerns. 
Finally,  many  claimed  that  the  new 
retrofitting  requirements  violated  the 
Hearing  Aid  Compatibility  Act  of  1988, 
which  prohibits  the  Commission  from 
requiring  the  retrofitting  of  any 
telephones  other  than  coin-operated 
telephones  or  those  provided  for 
emergency  use. 

On  May  12,  1993,  the  Alexander 
Graham  Bell  Association  (the 
Association)  filed  an  Emergency 
Request  to  Reinstate  Enforcement  of  the 
rules.  The  Association  argues  that  the 
suspension  of  enforcement  violated 
section  553(b)(3)  of  the  Administrative 
Procedure  Act.  Seventeen  parties  filed 
in  opposition  to  the  petition,  and  six 
parties  filed  in  support  of  the  petition, 
which  is  pending  before  the 
Commission. 

I.  Regulatory  Negotiation 

3.  Regulatory  Negotiation  is  a 
technique  through  which  the 
Commission  seeks  to  develop  better 
regulations  in  a  less  adversarial  setting. 
Negotiations  are  conducted  through  an 
Advisory  Committee  chartered  under 
FACA.  The  goal  for  the  Committee  is  to 
reach  consensus  on  the  language  or 
substance  of  appropriate  rules.  If  a 
consensus  is  reached,  it  is  used  as  the 
basis  of  the  Commission's  proposal.  All 
procedural  requirements  of  the 
Administrative  Procedure  Act  (APA) 
and  other  applicable  statutes  continue 
to  apply. 

4.  When  making  a  determination 
regarding  the  suitability  of  a  proceeding 
for  the  negotiated  rulemaking  process, 
the  Commission  must  consider  whether: 

(a)  There  is  a  need  for  the  rules  to  be 
developed; 

(b)  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rules; 

(c)  There  is  a  reasonable  likelihood 
that  a  comn.ittee  can  be  converted  with 
a  balanced  representation  of  persons 
who  (1)  can  adequately  represent  the 
identifiable  interests  and  (2)  are  willing 
to  negotiate  in  good  faith  to  reach  a 
consensus  on  the  proposed  rules; 

(d)  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  a  consensus 
on  the  proposed  rules  within  a  fixed 
period  of  time; 

(e)  The  negotiated  rulemaking 
procedure  will  not  unreasonably  delay 
the  notice  of  proposed  rulemaking  and 
the  issuance  of  final  rules; 

(f)  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources. 


including  technical  assistance,  to  the 
committee,  and 

(g)  The  agency  will,  to  the  maximum 
extent  possible  consistent  with  the  legal 
obligations  of  the  agency,  use  the 
consensus  of  the  committee  with  respect 
to  the  proposed  rules  as  the  basis  for  the 
rules  proposed  by  the  agency  for  notice 
and  comment.  Negotiated  Rulemaking 
Act  Sec.  3.  5  U.S.C.  Sec.  583(a). 

II.  Subject  and  Scope  of  Rule  for 
Negotiated  Rulemaking 

5.  The  Commission  proposes  that  the 
regulations  specifying  the  requirements 
for  hearing  aid  compatible  telephones  in 
all  workplaces,  hospitals,  certain  other 
health  care  facilities,  prisons,  hotels  and 
motels  be  developed  through 
negotiation.  We  believe  that  the 
selection  criteria  listed  above  are  met. 
The  suspension  of  enforcement  of  the 
Commission's  HAC  regulations  must  be 
clarified,  removed,  or  modified  in  a 
further  notice  of  proposed  rulemaking. 
The  parties  whose  interests  are  affected 
are  identifiable  from  comments  filed  in 
this  proceeding.  We  believe  that  these 
interests  can  be  adequately  represented 
on  a  committee,  and  that  representatives 
will  act  in  good  faith  to  reach  a 
consensus  on  technical  rules  within  a 
prescribed  time.  We  believe  that  the 
negotiated  rulemaking  process  will  use 
public  and  private  resources  more 
efficiently  than  the  submission  of 
additional  written  comments.  We  have 
adequate  resources  to  commit  to  this 
endeavor  and  would  use  the  consensus 
report  of  the  committee  to  develop 
proposed  rules. 

6.  The  Commission  has  identified  the 
following  primary  issue  that  should  be 
addressed  in  the  negotiations  and 
resolved  in  the  proposed  rules 
developed  by  the  Committee: 

Whether  to  lift  the  suspension  of 
enforcement  of  §  68.112(b)  (1).  (3).  and 
(5)  of  the  Commission's  rules  and 
require  that  all  telephones  in  all 
workplaces,  hospitals,  certain  other 
health  care  facilities,  prisons,  hotels  and 
motels  be  hearing  aid  compatible  by  a 
specific  date. 

If  the  Negotiated  Rulemaking 
Committee  is  able  to  reach  consensus  on 
the  primary  issue,  we  ask  that  it  propose 
specific  rules.  We  ask  the  Committee  to 
provide  an  analysis  of  how  the  benefits 
of  these  proposed  regulations  outweigh 
other  options.  Specifically,  we  ask  the 
Committee  to  explain  and  provide: 

— A  definition  of  "telephones 
provided  for  emergency  use"  at  the 
workplace,  hotels,  motels,  and  hospital 
facilities; 

— The  timeline  for  implementing  any 
new  requirements,  including  whether 
establishments  with  fewer  than  20 


employees  should  be  given  additional 
time  to  comply  with  the  requirements; 

— The  costs  and  benefits  of 
implementation; 

— ^Any  other  available  data  concerning 
the  effects  on  economic  growth 
axpected  to  result  from  the 
implementation  of  the  regulations; 

— The  impact  of  its  recommendations 
on  access  to  telecommunications 
services; 

— An  analysis  of  technological 
■alternatives  to  HAC  retrofitting;  and 

— An  analysis  of:  the  general 
applicability  of  HAC  requirements  to 
cellular  telephony;  whether  telephones 
in  airplanes,  trains  automobiles  and 
other  non-traditional  workplaces  should 
be  hearing  aid  compatible:  and  whether 
headset  telephones  should  be  hearing 
aid  compatible. 

Other  issues  may  be  included  by  the 
parties. 

III.  Potential  Interests  and  Participants 

7.  The  Commission  has  identified  the 
following  interests  as  those  most  likely 
to  be  significantly  affected  by  the 
proposed  rules: 

(a)  Individuals  and  organizations 
representing  small  and  large  businesses, 
goverrunent  agencies,  universities, 
hospitals,  hotels,  motels,  and  non-profit 
institutions; 

(b)  Equipment  manufacturers  and 
common  carriers  providing  telephone 
service; 

(c)  Advocates  for  persons  with 
hearing  disabilities. 

8.  The  following  have  tentatively  been 
identified  as  potentially  affected 
interests  should  the  Commission 
proceed  with  a  negotiated  rulemaking: 
the  Alexander  Graham  Bell  Association; 
Utilities  Telecommunications  Counsel; 
the  North  American 
Telecommunications  Association;  the 
Direct  Marketing  Association;  the 
National  Center  for  Law  and  Deafiiess, 
Gallaudet  University;  Goodwill 
Industries  of  Seattle  Washington; 
Telecommunications  for  the  Deaf.  Inc.; 
the  United  States  Telephone 
Association;  the  National  Association 
for  the  Deaf;  Self  Help  for  Hard  of 
Hearing  People;  Southern  New  England 
Telephone  Company;  GTE  Service 
Corporation;  the  American  Speech- 
Language-Hearing  Association; 
Maryland  Office  of  People's  Counsel; 
the  New  York  League  for  the  Hard  of 
Hearing;  Arizona  Counsel  for  Hearing 
Impaired;  the  Association  of  Colleges 
and  University  Telecommunications 
Administrators;  the  International 
Telecommunications  Association;  the 
Food  Marketing  Institute;  the  American 
Petroleum  Institute;  the  Tele- 
Communications  Association;  the 


National  Retail  Federation;  the 
Newspaper  Association  of  America;  the 
National  American  Wholesale  Grocers 
Association;  the  Equal  Employment 
Advisory  Council;  the  American 
Consulting  Engineers  Council;  the  New 
York  Clearinjg  House  Association;  and 
the  Domestic  Facilities  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission. 

rv.  Fonnation  of  the  Negotiating 
Committee 

A.  Procedure  for  Establishing  on 
Advisory  Committee 

9.  Under  FACA,  an  Advisory 
Committee  may  be  established  only  after 
consultation  with  the  General  Services 
Administration  (GSA)  and  the  filing  of 

a  charter  with  Congress.  The 
Commission  will  prepare  a  charter  and 
initiate  the  requisite  consultation 
process  prior  to  formation  of  the 
Committee  and  the  commencement  of 
negotiations. 

B.  Participants 

10.  The  number  of  participants  in  the 
group  is  estimated  to  be  about  20  and 
should  not  exceed  25.  A  greater  number 
of  participants  could  make  it  difficult  to 
conduct  efficient  negotiations.  Each 
interest  will  have  the  opportunity  to  be 
adequately  represented,  although  this 
does  not  necessarily  mean  that  each 
potentially  affected  entity  will  have  its 
own  representative.  Fiulher.  we  must  be 
satisfied  that  the  group,  as  a  whole, 
reflects  a  proper  balance  and  mix  of 
interests.  In  this  respect,  we  are 
especially  interested  in  receiving 
nominations  to  participate  bom  public 
interest  advocacy  groups,  user  groups, 
and  educators  and  academics. 

11.  Entities  that  will  be  significantly 
affected  by  the  proposed  rules  and  that 
believe  that  their  interests  will  not  be 
adequately  represented  by  any  entity 
specified  in  paragraph  8  above,  may 
apply  for,  or  nominate  another  entity 
for.  membership  on  the  Committee. 
Each  application  for  nomination  must 
include: 

(a)  The  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  the  entity  will  represent, 

(b)  Evidence  that  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interests  the  entity 
proposes  to  represent, 

(c)  A  written  commitment  that  the 
apphcant  or  nominee  shall  actively 
participate  in  good  faith  in  the 
development  of  the  rules  under 
consideration, 

(d)  The  reasons  that  the  entities 
specified  in  paragraph  8  do  not 
adequately  represent  the  iiiterests  of  the 


entity  submitting  the  application  or 
nomination. 

12.  If,  in  response  to  this  Notice,  any 
additional  entities  request  membership 
or  representation  in  the  negotiating 
group,  the  Commission  will  determine 
whether  that  entity  should  be  added  to 
the  group.  The  Commission  will  make 
that  decision  based  on  whether  the 
entity  would  be  substantially  affected  by 
the  rule  and  whether  that  entity  is 
already  adequately  represented  in  the 
negotiating  group. 

C.  Agenda 

13.  If  the  Commission  decides  to 
establish  a  negotiating  committee  and 
its  charter  is  approved,  it  is  anticipated 
that  the  Committee's  first  meeting  will 
take  place  later  this  year,  at  the 
Commission's  offices,  in  Washington, 
DC,  at  a  room,  date,  and  time  that  will 
be  announced.  At  this  initial  meeting, 
the  Committee  will  complete  action  on 
all  procedural  matters  and  establish  a 
target  date  for  submission  of  its 
recommendations.  We  expect  that  the 
target  date  would  be  no  later  than  45 
days  from  the  initial  meeting  of  the 
Conlmittee.  We  anticipate  adoption  of  a 
Further  Notice  of  Proposed  Rulemaking 
no  later  than  60  days  after  the 
submission  of  the  Committee's 
recommendations. 

V.  Negotiation  Procedures 

14.  The  following  procedures  and 
guidehnes  will  apply  to  the  Committee, 
if  formed.  These  procedures  may  be 
modified,  however,  after  reviewing  the 
comments  received  in  response  to  this 
Notice  or  during  the  negotiation 
process. 

A.  Facilitator 

15.  The  Commission  will  nominate  a 
person  to  serve  as  a  neutral  facilitator 
for  the  negotiations  of  the  Committee, 
subject  to  the  approval  of  the  Committee 
by  consensus.  The  facilitator  will  not  be 
involved  in  the  substantive 
development  of  the  regulations.  The 
facihtator's  roles  are  to:  (1)  Chair 
negotiating  sessions;  (2)  help  the 
negotiation  process  run  smoothly;  (3) 
assist  participants  in  defining  and 
reaching  a  consensus;  and  (4)  manage 
record-keeping  and  minute-keeping. 

B.  Good  Faith  Negotiations 

16.  Since  participants  must  be  willing 
to  negotiate  in  good  faith,  each 
organization — including  the 
Conunission — must  designate  a 
qualified  individual  to  represent  its 
interests.  Linda  B.  Ehibroof,  Acting 
Branch  Chief,  Domestic  Facilities 
Division,  Common  Carrier  Bureau,  will 
be  the  Commission's  representative. 
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C.  Meetings  and  Compensation 

17.  Meetings  will  be  held  in  the 
Washington.  DC  area  at  the  convenience 
of  the  Conunittee.  The  Commission,  if 
requested,  will  provide  the  facilities 
needed  to  conduct  the  meetings,  and 
will  provide  emy  necessary  technical 
support.  Private  sector  members  of  the 
Committee  will,  serve  without 
government  compensation  or 
reimbursement  of  expenses.  Private 
sector  members  will  not  be  special 
government  employees  for  any  purposes 
whatsoever. 

D.  Committee  Procedures 

18.  Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  procedures 
for  committee  meetings. 

E.  Consensus 

19.  The  goal  of  the  Committee  is 
consensus.  The  Negotiated  Rulemaking 
Act  defines  consensus  as  unanimous 
concurrence  among  the  represented 
interests,  although  the  Act  permits  the 
Committee  to  agree  to  another  specified 
definition.  In  the  event  the  Committee  is 
unable  to  reach  a  consensus,  the 
Committee  may  include  in  a  report  any 
other  information,  recommendations,  or 
materials  that  the  Committee  considers 


appropriate,  and  any  Committee 
member  may  include  as  an  addendum 
to  the  report  additional  information, 
recommendations,  or  materials.  Parties 
to  the  negotiation  may  withdraw  at  any 
time.  If  this  happens,  the  remaining 
Committee  members  and  the 
Commission  will  evaluate  whether  the 
Committee  should  continue. 

F.  Record  of  Meetings 

20.  Pursuant  to  FACA,  the  Committee 
will  keep  a  record  of  all  committee 
meetings.  This  record  will  be  placed  in 
the  pubUc  docket  for  this  rulemaking 
(CC  Docket  No.  87-124).  The 
Commission  will  announce  committee 
meetings  in  the  Federal  Register.  These 
meetings  will  be  open  to  the  public. 

VI.  Conclusion 

21.  The  Commission  requests  public 
comment  on  whether:  (1)  It  should 
establish  a  Federal  Advisory  Committee, 
(2)  it  has  properly  identified  the 
interests  Uiat  are  significantly  affected 
by  the  key  issues  listed  above,  (3)  the 
suggested  conunittee  membership 
reflects  a  balanced  representation  of 
these  interests,  and  (4)  regulatory 
negotiation  is  appropriate  for  this 
rulemaking. 

22.  Pursuant  to  the  applicable 
procedures  set  forth  in  Section  4(c)  of 


the  Negotiated  Rulemaking  Act  of  1990, 
5  U.S.C.  Section  584(c),  interested 
parties  may  file  comments  and 
nominations  for  Committee  membership 
on  or  before  thirty  days  from  Federal 
Register  publication  of  this  notice. 
Comments  and/or  nominations  should 
be  sent  to  the  Office-of  the  Secretary,  CC 
Docket  No.  87-124,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
nominations  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  Commission's  Reference 
Center,  Room  239, 1919  M  St.,  NW.. 
Washington,  DC. 

23.  For  further  information  pertaining 
to  the  establishment  of  the  negotiation 
committee  and  associated  matters, 
contact  John  Walker,  Common  Carrier 
Bureau,  2025  M  Street,  NW., 
Washington,  DC  20554,  (202)  634-1820 
or  (202)  632-0484  (TTY). 

24.  Action  by  the  Commission 
October  31, 1994,  by  Public  Notice  (FCC 
94-280,  released  November  7, 1994)  by 
Chairman  Himdt,  Commissioners 
Quello,  Barrett,  Ness,  and  Chong. 

Federal  Communications  Conunission. 

William  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  94-28518  Filed  11-22-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Alaska  Region;  Legal  Notices  Required 
Under  36  CFR  Part  215 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  36  CFR 
Part  215,  Deciding  Officers  in  the  Alaska 
Region  will  publish  Notices  of  Proposed 
Actions  and  Notices  of  Decisions 
Subject  to  Administrative  Appeal  in  the 
Legal  Notice  Section  of  the  newspapers 
listed  in  the  Supplementary  Information 
Section  of  this  Notice.  As  provided  in 
36  CFR  215.5,  such  notices  shall 
constitute  legal  evidence  that  the  agency 
has  given  timely  and  constructive 
Notice  of  Proposed  Actions  and  Notice 
of  E)ecisions  Subject  to  Administrative 
Appeal.  Newspaper  publication  of 
Notices  of  Proposed  Actions  and 
Notices  of  Decisions  is  in  addition  to 
direct  notice  to  persons  who  have 
requested  notice  in  writing  and  to 
persons  known  to  be  interested  in  or 
affected  by  a  specific  proposal  or 
decisicn. 

DATES:  Use  of  these  papers  for  purposes 
of  publishing  Legal  Notices  of  Proposed 
Actions  and  Notices  of  Decisions 
Subject  to  Administrative  Appeal  shall 
begin  November  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Shelley,  Regional  Appeals 
Coordinator,  Alaska  Region,  USDA 
Forest  Service,  EPB,  P.O.  Box  21628, 
Juneau,  Alaska  99802,  Telephone  (907) 
586-8855. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Alaska  Region  will  give 
Legal  Notices  of  Proposed  Actions  and 
Notices  of  Decisions  Subject  to 
Administrative  Appeal  in  the  following 
newspapers  which  are  Usted  by  Forest 
Service  administrative  imit.  Where  more 
than  one  newspaper  is  listed  for  any 
unit,  the  first  newspaper  listed  is  the 
primary  newspaper  which  shall  be  used 


to  constitute  legal  evidence  that  the 
agency  has  given  timely  and 
constructive  Notice  of  Proposed  Actions 
and  Notice  of  Decisions  Subject  to 
Administrative  Appeal.  As  provided  at 
36  CFR  215.6,  the  timeframe  for  public 
comment  on  proposed  actions  shall  be 
based  on  the  date  of  publication  of  a 
Notice  of  Proposed  Action  in  the 
primary  newspaper.  As  provided  at  36 
CFR  215.13,  the  timeframe  for  appeal 
shall  be  based  on  the  date  of  publication 
of  a  Notice  of  Decision  in  the  primary 
newspaper. 

Decisions  by  the  Regional  Forester 

"Juneau  Empire,"  published  daily  except 
Saturday  and  official  holidays  in  Juneau, 
Alaska,  for  decisions  affecting  National 
Forest  System  lands  in  the  State  of 
Alaslia  and  for  any  decision  of  Region- 
wide  impact. 

"Anchorage  Daily  News,"  published  daily  in 
Anchorage,  Alaska,  for  decisions 
affecting  National  Forest  System  lands  in 
the  State  of  Alaska  and  for  any  decisions 
of  Region-wide  impact. 

Decisions  by  the  Chugach  Forest  Supervisor 
and  the  Glacier  District  Ranger,  Chugach 
National  Forest 

"Anchorage  Daily  News,"  published  daily  in 
Anchorage,  Alaska. 

Decisions  by  the  Cordova  District  Ranger, 
Chugach  National  Forest 

"Anchorage  Daily  News,"  published  daily  in 

Anchorage,  Alaska. 
"Cordova  Times,"  published  weekly  in 

Cordova,  Alaska. 

Decisions  by  the  Seward  District  Ranger, 
Chugach  National  Forest 

"Anchorage  Daily  News,"  published  daily  in 

Anchorage,  Alaska. 
"Seward  Phoenix  Log,"  published  weekly  in 

Seward,  Alaska. 
"Peninsula  Clairion,"  published  daily  except 

Saturday,  Sunday,  and  ofBcial  holidays 

in  Kenai,  Alaska. 

Decisions  by  the  Chatham  Area  Forest 
Supervisor,  the  Yakutat  District  Ranger,  the 
Hoonah  District  Ranger,  the  Juneau  District 
Ranger,  and  the  Admiralty  National 
Monument  Ranger,  Chatham  Area  of  the 
Tongass  National  Forest 

"Juneau  Empire,"  published  daily  except 
Saturday  and  official  holidays  in  Juneau, 
Alaska. 

Decisions  by  the  Sitka  District  Manager, 
Chatham  Area  of  the  Tongass  National 
Forest 

"Daily  Sitka  Sentinel,"  published  daily 
except  Saturday,  Sunday,  and  official 
holidays  in  Sitka,  Alaska. 


Decisions  by  all  Deciding  Officers  of  the 
Ketchikan  Area  of  the  Tongass  National 
Forest 

"Ketchikan  Daily  News,"  published  daily 
except  Sunday  and  official  holidays  in 
Ketchikan,  Alaska. 

Decisions  by  the  Stikine  Area  Forest 
Supervisor  and  the  Petersburg  District 
Ranger,  Stikine  Area  of  the  Tongass 
National  Forest 

"Petersburg  Pilot,"  published  weekly  In 
Petersburg,  Alaska. 

Decisions  by  the  Wrangell  District  Ranger, 
Stikine  Area  of  the  Tongass  National  Forest 

"Wrangell  Sentinel,"  published  weekly  in 
Wrangell,  Alaska. 
Dated:  November  7, 1994. 
Phil  Janik, 
Regional  Forester. 
|FR  Doc.  94-28867  Filed  11-22-94;  8:45  am) 
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Soil  Conservation  Service  EIS;  Cabin 
Branch  Watershed,  SC 

AGENCY:  Soil  Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  Part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agrictilture, 
gives  notice  that  an  environmental 
impact  statement  (EIS)  is  not  being 
prepared  for  the  Cabin  Branch 
Watershed,  Richland  County,  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jose  J.  Acevedo,  Deputy  State 
Conservationist,  Soil  Conservation 
Service,  1835  Assembly  Street,  room 
950,  Columbia,  South  Carolina  29201, 
telephone  (803)  765-5681. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Jose  J.  Acevedo,  Deputy 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  to  reduce 
flooding  and  improve  flow  conditions 
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on  6.0  miles  of  new  and/or  renovated 
channels  to  facilitate  tlie  removal  of 
storm  water  in  the  Hopkins  Community. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  h^s  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  diu-ing 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Eddie  L.  Kephart,  Water  Resoiut:es 
Coordinator,  at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.904,  Watershed  Protection  and  Flood 

Prevention,  and  is  subject  to  the  provisions 

of  Executive  Order  12372,  which  requires 

intergovermnentai  consultation  with  State 

and  local  officials.) 

Jose  J.  Acevedo. 

Deputy  State  Conservationist. 

IFR  Doc.  94-28868  Filed  11-22-94:  8:45  am) 

BILUNO  COOC  3410-18-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Mtmagement  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  - 1993  Panel  Wave  8. 

Agency  Approval  Number:  0608- 
0759. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  63,000  hours. 

Number  of  Respondents:  42.000 
hours. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  Participation 
(SIPP)  is  a  longitudinal  demographic 
survey  in  which  the  Census  Bureau 
interviews  sample  households  in  waves 
occurring  every  4  months  over  about  a 
2V2  year  period.  The  survey  is  molded 
around  a  central  "core"  of  labor  force 
and  income  questions  that  remain  fixed 
during  each  wave  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  referred  to  as  "topical  modules." 


The  topical  modules  for  the  1993  Panel 
Wave  8  interview  collectively  are  called 
the  "Annual  Round-Up"  topical 
modules.  The  individual  components 
are:  1)  Annual  Income  and  Retirement 
Accoumts,  2)  Taxes,  and  3)  School 
Enrollment  and  Financing.  Wave  8 
interviews  will  be  conducted  from  June 
through  September  1995.  SIPP  data  on 
income  distribution  and  changes  over 
time  in  status  and  participation  in 
welfare  and  transfer  programs  are  used 
by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
these  programs  to  support  policy  and 
program  planning. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Once  during  the  panel. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312. 14di  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  10201.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  17. 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  94-28887  Filed  11-22-94;  8:45  am) 
BILUNO  COOE  3510-O7-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 
Administration. 

Title:  Current  and  Projected  Employee 
Data. 

Agency  Approval  Number:  0610- 
0003. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  600  hours. 

Number  of  Respondents:  800  hours. 

Avg  Hours  Per  Response:  .75  hours. 

Needs  and  Uses:  Tnis  report  is  needed 
to  assist  in  determining  compliance  of 
entities  assisted  by  EDA  with  Title  VI  of 
the  Civil  Rights  Act  of  1964  and 
implementing  Departmental  and  Agency 


regulations.  Those  entities  creating  or 
saving  less  than  15  jobs  as  a  result  of 
EDA  assistance  are  not  required  to 
complete  this  report. 

Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  institutions,  and  non-profit 
institutions. 

Frequency:  On  occasion  and  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7304. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  room 
10202.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  November  17, 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  94-28888  Filed  11-22-94;  8:45  ami 
BH.UNO  COOE  3S10-CW-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  GLOBE  Registration  and 
Application. 

Agency  Form  Number:  None 
Assigned. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 

Burden:  4.500  hours. 

Number  of  Respondents:  5.000. 

Avg  Hours  Per  Response:  30  minutes 
for  Registration  form  and  one  hour  for 
an  assistance  request. 

Needs  and  Uses:  The  Global  Learning 
and  Observations  to  Benefit  the 
Environment  (GLOBE)  program  is  a 
hands-on-program  that  joins  students, 
educators,  and  scientists  in  studying  the 
global  environment.  Schools  wishing  to 
participate  in  the  program  must  submit 
a  registration  form.  Schools  needing 
financial  assistance  must  submit  an 
application  form. 

Affected  Public:  State  or  local 
governments. 

Frequency:  One-time  per  school. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calUng  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327. 14th  and  Constitution  Avenue. 
N.W..  Washington.  D.C.  20230. 

Written  comments  and 
reconmiendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  November  17, 1994. 
Gerald  Tache. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  94-28892  Filed  11-22-94;  8:45  am] 

BILUNG  COOE  3S1»-CW-F 


International  Trade  Administration, 
Commerce. 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review.  Application  No.  92-3 AOOl. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  Aerospace  Industries  Association  of 
America.  Inc.  ("ALA")  on  April  10. 
1992.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  April  17. 1992  (57  FR 
13707). 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-6«e  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Ch.  Ill  Part 
325  (1994). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 


determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  92-00001  was  issued  to  the 
Aerospace  Industries  Association  of 
America.  Inc.  ("AIA")  on  April  10. 1992 
(57  FR  13707.  April  17,  1992).  and 
previously  amended  on  September  8. 
1992  (57  FR  41920.  September  14. 1992) 
and  cm  October  8. 1993  (58  FR  53711. 
October  18. 1993). 

AIA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  the  following  companies  as 
"Members"  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2  (1)):  Djmamic  Engineering 
Incorporated.  Newport  News.  VA; 
Ceridian  Corporation.  Minneapolis,  MN, 
for  the  activities  of  its  division 
Computing  Devices  International, 
Bloomington,  MN;  AAI  Corporation, 
Hunt  Valley,  MD;  and  Teleflex  Inc., 
Plymouth  Meeting,  PA.; 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  BASF 
Structural  Materials,  Charlotte.  NC 
(Controlling  Entity:  BASF  Corporation. 
Parsippany.  NJ);  Bechtel  National.  Inc.. 
San  Francisco.  CA  (Controlling  Entity: 
Bechtel  Group,  Inc.,  San  Francisco,  C/fl; 
Best  Foam  Fabricators,  Inc.,  Chicago,  IL; 
CTA  Incorporated,  Rockville,  MD; 
Edwards  Aerospace,  Inc.,  Irving,  TX 
(Controlling  Entity:  Edwards 
Technology,  Inc.,  Irving,  TX);  IBM 
Corporation,  Armonk,  NY;  Ontario 
Corporation,  Muncie,  IN;  Precision 
Castparts  Corporation.  Portland.  OR; 
and  Smiths  Industries  Aerospace  and 
Defense.  Grand  Rapids,  MI  (Controlling 
Entity:  Smith  Industries  PLC, 
ENGLAND  NWl  18DS);  and 

3.  Change  the  listing  of  the  following 
current  "Members"  as  follows:  change 
the  name  of  Rohr  Industries,  Inc.  to 
Rohr,  Inc.;  and  consolidate  the  listings 
for  the  Gnunman  Corporation  and  the 
Northrop  Corporation  into  the  Northrop 
Grumman  Corporation. 

A  copv  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC.  20230. 

Dated:  November  17, 1994. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

IFR  Doc.  94-28893  Filed  lt-22-94;  8:45  am) 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  9404A-4248] 

Standard  Generalized  Mark-Up 
Language  Editor  Project 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  collaboration 
opportunity. 

SUMMARY:  The  National  I  stitute  of 
Standards  and  Technology  (NIST) 
through  this  notice  is  inviting  potential 
collaborators  to  work  with  NIST  in  the 
development  of  certain  computer 
programs  in  support  of  International 
Standards  Organizations  (ISO)  Standard 
10303,  known  as  the  Standard  for  the  * 
Exchange  of  Product  model  data,  or 
STEP.  These  computer  programs  are 
known  collectively  as  the  "Application 
Protocol  Development  Environment",  or 
APDE.  The  focus  of  the  research  for 
which  NIST  seeks  collaborators  would 
be  the  customization  of  a  computer 
program,  or  "editor"  that  uses  the 
Standard  Generalized  Mark-up 
Language  (SGML)  to  create  STEP 
documents  in  an  automated 
environment.  The  editor  would  become 
one  of  the  component  parts  of  the 
APDE.  NIST  will  work  with  a  party  who 
has  already  developed  SGML  editors  to 
customize  their  software  for  use  in  the 
STEP  community. 
DATES:  Expressions  of  interest  from 
software  developers  or  suppUers  that 
meet  the  requirements  set  out  in  this 
notice  should  contact  NIST  at  the 
address  shown  below  no  later  than 
December  23, 1994. 
ADDRESSES:  Metrology  Building,  room 
A-127,  National  Institute  of  Standards 
and  Technology,  Gaithersburg.  MD 
20899. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Mitchell,  (301)  975-3538.  fax: 
(301)  869-0917.  E-Mail: 
mitchell@cme.nist.gov 
SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  (NIST)  is  developing  the 
Application  Protocol  Development 
Environment  (APDE)  is  support  of  the 
emerging  standard  ISO  10303.  known  as 
the  Standard  for  the  Exchange  of 
Product  model  data  (STEP).  The  ADPE 
will  be  set  of  integrated  software  tools 
used  to  accelerate  the  development  of 
quality  STEP  Application  Protocols. 

The  APDE  will  include  an  automated 
environment  for  creating  STEP 
documents  using  the  Standard 
Generalized  Maric-up  Language  (SGML). 
One  component  of  this  SGML 
environment  will  be  an  SGML  editor 
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that  can  be  customized  by  means  of 
either  an  Application  Programmer 
Interface  (API)  or  scrinting'language. 

NIST  plans  to  collaborate  with  only 
one  software  supplier  in  the 
development  of  this  editor.  This 
collaboration  will  involve  NIST 
customization  of  the  software  supplier's 
generic  SGML  editor  for  the  STEP 
commimity. 

The  requirements  for  the  generic 
SGML  editor  include  SGML-aware 
editing  capabilities  (structure-based 
searching,  insertion  of  SGML  elements 
and  entities,  editing  SGML  attribute 
values,  structure-enforced  editing); 
Word  processing  capabilities  (formatted 
display,  cut.  paste,  copy,  delete,  etc.); 
Inherent  customization  capabilities  (API 
or  scripting  language  for  developing 
customizaUons,  standard  editor- 
accessible  customization  options); 
Software  integration  capabilities  (open 
architecture,  scaleable  and  extensible); 
Multiple  platform  availabiUty  (unix 
workstation  using  X  Windows,  IBM  PC 
using  Microsoft  Windows,  Macintosh- 
desirable,  but  not  required);  and 
Available  at  reduced  cost  to  both  end 
users  and  developers. 

Interested  parties  should  note  that  one 
SGML  suppher  has  already  offered  to 
collaborate  with  NIST  in  the  form  of  a 
Cooperative  Research  and  Development 
Agreement  in  this  endeavor.  This 
includes  an  offer  by  them  to  both  donate 
their  SGML  editor  and  scripting 
language  to  NIST  at  no  cost  and  to  sell 
their  product  to  the  STEP  community  at 
a  reduced  cost.  The  scripting  language 
included  with  their  editor  would  allow 
NIST  to  provide  the  editor  and 
customizations  at  no  additional  charge. 

Dated:  November  18, 1994 
Samue  Kramer, 
Associate  Director. 
(FR  Doc.  94-28943  Filed  11-22-94;  8:43  am) 

BILUNQ  COOe  3S10-1»-«I 


Malcolm  Baldrige  National  Quality 
Award's  Board  of  Overseers' 

agency:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 

summary:  Piu^uant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcohn  Baldrige  National 
Quality  Award  on  Sunday,  December  4, 
1994,  from  1:00  p.m.  to  6:00  p.m.  This 
meeting  replaces  the  meeting  originally 
scheduled  on  Monday,  November  14, 
1994,  rescheduled  because  of  last 
minute  schedule  changes  by  some  of  the 
Overseers.  The  Board  of  Overseers 


consists  of  eight  members  prominent  in 
the  field  of  quaUty  management  and 
appointed  by  the  Secretary  of 
Commerce,  assembled  to  advise  the 
Secretary  of  Commerce  on  the  conduct 
of  the  Baldrige  Award.  The  purpose  of 
the  meeting  on  December  4, 1994,  will 
be  for  the  Board  of  Overseers  to  receive 
and  then  discuss  reports  from  the 
National  Institute  of  Standards  and 
Technology  with  the  chairman  of  the 
Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award.  These  reports 
will  cover  the  following  topics: 
Overview  of  the  1994  award  program; 
discussion  of  the  Overseers  survey  of 
CEO's;  discussions  of  plans  for  the  1995 
award,  develop  recommendations  and 
report  same  to  The  Director  of  the 
National  Institute  of  Standards  and 
Technology. 

DATES:  The  meeting  will  convene  on 
Sunday,  December  4, 1994  at  1:00  p.m., 
and  adjourn  at  6:00  p.m.  on  December 
4, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Alhance  of  Business,  1201 
New  York  Avenue  NW,  Suite  700, 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Curt  W.  Reimann,  Director  for  Quality 
Programs,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2036. 

SUPPLEMENTARY  INFORMATION:  While  it  is 
Departmental  policy  to  hold  all  advisory 
committee  meetings  during  normal 
working  hours,  the  Department  has 
made  an  exception  to  this  general  policy 
since  this  meeting  was  rescheduled  due 
to  last  minute  emergencies  which 
included  grave  illness  and 
hospitalization  of  the  wife  of  one  of  the 
Overseers  and  emergency 
hospitalization  of  the  Chairman  of  the 
Board.  These  emergencies,  in  addition 
to  the  death  of  one  Board  member 
several  weeks  earlier  and  prior 
commitment  on  the  part  of  one  member, 
reduced  the  attendance  enough  to 
determine  that  full  conduct  of  the 
business  of  the  Board  would  require  that 
the  meeting  be  rescheduled.  The  only 
available  date  for  the  meeting,  that 
would  accommodate  the  schedules  of 
the  Overseers  and  allow  presentation  of 
a  report  to  the  Secretary  of  Commerce 
on  December  5.  was  Sunday  December 
4, 1994. 

Because  of  the  unusual  timing,  this 
advisory  committee  has  taken 
extraordinary  steps  to  insure  access  to 
this  meeting  by  the  public.  Anyone 
wishing  to  attend  should  register  with 
the  guard  on  duty  in  the  lobby  at  1201 
New  York  Avenue.  Washington.  D.C, 


who  will  then  give  directions  to  the 
meeting  room. 

Dated:  November  18, 1994. 
Samuel  Kramer, 
Associate  Director. 

(PR  Doc  94-28941  Filed  11-22-94;  8:45  am) 
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OSE  Implementors'  Workshop  (OIW); 
Notice  of  1995  Meeting  Dates 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  NIST  annovmces  four  (4) 
workshop  sessions  to  reach 
implementor  agreements  for  Open 
System  Environment  (OSE)  Information 
Technology  Standards. 

DATES:  The  1995  meeting  dates  for  the 
workshops  have  been  established  and 
are  as  follows: 

March  14, 15. 16. 1995 
June  13, 14, 15, 1995 
September  12, 13, 14, 1995 
December  5, 6,  7, 1995 

The  meetings  are  sponsored  by  NIST 
and  the  IEEE  Computer  Society  and  will 
be  held  at  NIST  in  Gaithersburg, 
Maryland. 

ADDRESSES:  To  register  for  the 
workshops,  companies  may  contact:  The 
OSE  Implementor's  Workshop 
Secretariat  at  the  National  Institute  of 
Standards  and  Technology,  Building 
225,  Room  B-266,  Gaithersburg,  MD 
20899,  Telephone:  (301)  975-3664.  The 
registration  request  must  name  the 
company  representative(s)  and  specify 
the  business  address  and  telephone 
number  for  each  participant. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  about  the  technical 
program,  contact  Albert  T.  Landberg 
(301)975-2245. 

SUPPt-EMENTARY  INFORMATION:  The 
primary  activities  of  these  quarterly 
workshops  include  continuing  work  on 
Open  System  Environment  (OSE)  and 
the  National  Information  Infrastructure 
(Nil)  application  interfaces.  A 
registration  fee  is  charged  for  Workshop 
attendance.  Participants  are  expected  to 
make  their  own  travel  arrangements  and 
accommodations.  NIST  reserves  the 
right  to  cancel  any  part  of  the 
workshops. 

Dated:  November  17, 1994. 
Samuel  Kramer, 
Associate  Director. 

[FR  Doc.  94-28942  Filed  11-22-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  941 1 22-4322] 

RIN0648-ZA12 

Global  Learning  and  Observations  to 
Benefit  the  Environment  (GLOBE) 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
COMMERCE  (DOC). 
ACTION:  Notice  of  program  and 
availability  of  Federal  assistance. 

SUMMARY:  This  is  an  inx-itation  for  U.S. 
K-12  schools  to  participate  in  a  new 
international  environmental  science  and 
education  program  known  as  Global 
Learning  and  Observations  to  Benefit 
the  Environment  (GLOBE).  U.S.  schools 
can  participate  in  the  GLOBE  Program  if 
they  meet  the  "basic  requirements" 
described  below  by  simply  completing 
the  registration  form  included  below.  If 
a  U.S.  school  does  not  have  the 
resources  necessary  to  meet  these  "basic 
lequirements,"  it  can  apply  for  Federal 
assistance  to  enable  it  to  participate  in 
the  GLOBE  Program  using  the 
Application  for  Federal  Assistance 
included  below.  GLOBE  is  managed  by 
an  interagency  team  that  includes  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  the  National 
Aeronautics  and  Space  Administration 
(NASA),  the  National  Science 
Foundation  (NSF),  the  Environmental 
Protection  Agency  (EPA),  and  the 
Departments  of  Education  and  State. 
GLOBE  leadership  also  includes  the 
White  House  Office  on  Environmental 
Policy  and  the  Office  of  Science  and 
Technology  Policy.  NOAA  is  the  lead 
agency  for  GLOBE.  As  lead  agency, 
NOAA  invites  U.S.  K-12  schools  to 
participate  in  the  GLOBE  Program  as 
described  below. 

The  GLOBE  Program  is  a  hands-on 
program  that  joins  students,  educators, 
and  scientists  from  around  the  world  in 
studying  the  global  environment. 
GLOBE  will  be  a  worldwide  network  of 
students  who  will  work  under  the 
guidance  of  GLOBE-trained  teachers  to 
make  environmental  observations  at  or 
near  their  schools,  report  their  data  to  a 
GLOBE  processing  faciUty,  receive  and 
ase  global  images  created  from  their 
data,  and  study  environmental  topics  in 
their  classrooms. 

DATES:  Requests  for  federal  assistance 
must  be  received  by  December  28, 1994. 
ADDRESSES:  Requests  for  the  registration 
form  or  the  Application  for  Federal 
Assistance  form  and  completed  forms 
should  be  sent  by  mail  to  Thomas  N. 
Pyke,  Jr..  Director,  The  GLOBE  Program, 
744  Jackson  Place,  N.W.,  Washington. 


D.C.  20503  or  delivered  by  express  or 
courier  service  to  Director,  The  GLOBE 
Program,  The  White  House,  New 
Executive  Office  Building.  725  17th 
Street.  N.W..  Room  G-1.  Washington. 
D.C.  20006.  Facsimile  copies  are  not 
acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  applicants  should  contact 
Thomas  N.  Pyke,  Jr..  Director.  The 
GLOBE  Program,  at  (202)  395-6500. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

1.  Program  Description 

GLOBE  is  a  hands-on.  school-based 
program  that  will: 

— Enhance  environmental  awareness  of 

individuals  throughout  the  world. 
— Enable  students  to  make 

environmental  observations  that  will 

contribute  to  improving  the  health  of 

planet  Earth. 
— Give  students  the  opportunity  to  work 

with  world  class  scientists. 

collaborating  together  through  a 

worldwide  network, 
— Involve  students,  teachers,  and 

scientists  in  sharing  information 

about  the  global  environment, 
— Enrich  and  supplement  existing 

school  curricula  in  science  and 

mathematics,  and 
Help  all  students  reach  higher  standards 
in  science  and  mathematics. 

The  program  consists  of  a  worldwide 
network  of  students  who  will  make 
environmental  observations  at  or  near 
their  schools  under  the  guidance  of 
GLOBE-trained  teachers.  The  students 
vdll  report  their  data  to  a  GLOBE 
processing  center,  receive  and  use 
global  images  created  from  their  data, 
and  study  environmental  topics  in  their 
classrooms.  The  data  acquired  by 
students  will  be  used  worldwide  by 
environmental  scientists  in  their 
research  to  improve  our  understanding 
of  the  global  environment.  The  GLOBE 
concept  was  announced  by  Vice 
President  Al  Gore  on  Earth  Day,  April 
22,  1994.  Since  then,  over  ninety 
nations  have  expressed  interest  in 
joining  the  U.S.  in  the  GLOBE  Program. 
GLOBE  will  begin  operation  on  the  25th 
Earth  Day.  April  22. 1995.  and  schools 
in  the  U.S.  and  throughout  the  world  are 
invited  to  join  in  this  exciting  new 
venture. 

"Basic  Requirements" 

A  school  satisfies  the  "basic 
requirements"  to  become  a  GLOBE 
school  if  the  school  agrees  to  : 
— Have  its  students  acquire 

environmental  data  using  scientific 

instruments  at  their  schools, 


—Have  its  students  transmit  these  data 
to  a  GLOBE  processing  center  as  often 
as  required  for  each  measurement. 

— Have  its  students  study  the  global 
environmental  images  that  will  be 
generated  based  on  GLOBE  data  taken 
by  students  around  the  world. 

— Have  its  students  participate  in 
GLOBE  guided  by  one  or  more 
teachers  trained  through  the  GLOBE 
Program,  who  will  use  GLOBE- 
provided  educational  materials, 

— Send  at  least  one  teacher  to  a  GLOBE- 
provided  3-day  training  workshop  at 
a  location  in  the  school's  general  part 
of  the  country, 

— Have  the  necessary  GLOBE  scientific 
measurement  instruments,  as 
identified  below,  for  use  by  students, 
and 

— Have  a  suitable  school  computer 
configuration,  as  described  below,  to 
be  used  at  least  20%  of  each  school 
day  to  support  participation  in 
GLOBE,  i.e.,  to  be  used  for  data  entry 
and  transmission  to  a  GLOBE 
processing  center  and  for  viewing  of 
global  environmental  images  and 
related  information  generated  from 
GLOBE  data  by  a  GLOBE  processing 
center. 

Scientific  Measurement  Instruments 

GLOBE  environmental  measurements 
are  in  the  following  study  areas: 
Atmosphere/Climate.  Hyf^rology/ Water 
Chemistry,  and  Biology/CTeology. 

The  GLOBE  measurements  to  be  made 
initially  by  students  in  grades  K-5  are: 
Atmosphere/Climate:  Maximum  and 

minimum  air  temperature, 

precipitation,  and  cloud  cover 
Hydrology/Water:  Water  temperature, 

pH  of  precipitation 
Biology/Geolog>':  Biometrics,  species 

identification,  and  land  cover 

The  scientific  instruments  needed  to 
make  these  measurements  are  a  max/ 
min  thermometer,  a  rain  gauge,  a  tape 
measure,  a  clinometer.  Litmus  paper, 
and  a  "cloud  kit"  and  simple  species 
identification  keys  to  be  provided  as 
part  of  the  GLOBE  educational 
materials.  The  functional  and 
performance  specifications  for  these 
GLOBE  scientific  instruments  will  be 
provided  to  each  school  that  registers  to 
participate  in  the  GLOBE  Program.  The 
total  cost  of  these  scientific  instruments, 
if  they  are  not  already  available  at  the 
school,  is  estimated  to  be  between  $150 
and  $250.  After  the  initial  year  of 
GLOBE  operation,  additional 
measurements  will  be  added  at  the  K- 
5  level,  such  as  measurement  of 
barometric  pressure  and  soil  moisture. 
The  additional  cost  of  the  instruments 
necessar>'  at  that  time  to  make  these 
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additional  measurements  is  estimated  to 
be  about  $100. 

The  measurements  to  be  made  by 
students  in  grades  6-12.  in  addition  to 
all  of  the  above  measurements  made  by 
K-5  students,  are: 

Hydrology AVater.  pH  of  precipitation 
taken  with  more  advanced 
measurement  devices,  soil  moisture 
Biology/Geology:  phenology  (seasonal 
change),  location  of  the  site  at  which 
physical  measiu^ments  are  taken 
The  scientific  instruments  necessary 
to  make  these  measurements  include  all 
of  the  above  instruments  for  grades  K— 
5.  in  addition  to  a  digital  readout  pH 
pen  for  grades  6-8  and  a  research 
quality  pH  meter  for  grades  9-12,  an 
oven,  a  balance,  and  a  camera  with  film. 
The  functional  and  performance 
specifications  for  these  GLOBE 
scientific  instruments  will  be  provided 
to  each  school  that  registers  to 
participate  in  the  GLOBE  Program.  A 
Global  Positioning  System  (GPS) 
receiver,  to  be  used  to  determine  the 
location  of  the  site  at  which  physical 
measurements  are  taken,  will  be  made 
available  for  use  at  the  school 
measiu^ement  sites  by  the  GLOBE 
Program,  as  needed.  The  total  cost  of 
these  scientific  instruments,  if  they  are 
not  already  available  at  the  school,  is 
estimated  to  be  between  $300  and  $400 
for  grades  6-8  and  between  $800  and 
$1000  for  grades  9-12.  After  the  initial 
year  of  GLOBE  operation,  additional 
measurements  will  be  added  at  the  6— 
12  level,  such  as  measurement  of  dew 
point,  soil  temperature,  and  of  trace 
gases.  The  additional  cost  of  the 
instruments  necessary  at  that  time  to 
make  these  additional  measurements  is 
estimated  to  be  between  $300  and  $400 
for  grades  6-8  and  between  $300  and 
$500  for  grades  9-12. 

School  Computer  Configuration 

Either  an  IBM-compatible  PC  or  an 
Apple  Macintosh  computer  can  be  used: 

An  IBM-compatible  PC  with  at  least  a 
386,  20  Mhz  processor,  4  MB  of  RAM 
memory,  and  60  MB  of  available  hard 
disk.  It  must  have  either  a  direct 
Internet  connection  or  a  dial-up 
capability  using  a  14.4  kbps  modem, 
preferably  employing  V.42  bis  data 
compression,  that  is  now  being  used  to 
access  the  Internet  on  a  dial-in  basis  or 
can  be  used  to  do  so  if  the  school  is 
provided  with  a  suitable  800  telephone 
number. 

An  Apple  Macintosh  computer  with 
at  least  a  68030.  20  Mhz  processor,  4 
MB  of  RAM  memory,  and  60  MB  of 
available  hard  disk.  It  must  have  either 
a  direct  Internet  connection  or  a  dial-up 
capability  using  a  14.4  kbps  modem, 


preferably  employing  V.42  bis  data 
compression,  that  is  now  being  used  to 
access  the  Internet  on  a  dial-in  basis  or 
can  be  used  to  do  so  if  the  school  is 
provided  with  a  suitable  800  telephone 
number. 

Registering  as  a  GLOBE  School 

Schools  that  meet  the  "basic 
requirements"  stated  above  are  invited 
to  complete  the  registration  form 
included  below.  The  form  must  be 
signed  by  the  school's  principal,  its 
designated  GLOBE  lead  teacher,  and  by 
an  official  authorized  to  make  the 
necessary  certification  on  behalf  of  the 
school.  The  form  should  be  mailed  to 
The  GLOBE  Program,  744  Jackson  Place, 
Washington,  D.C.  20503. 

For  each  registered  school,  the 
Federal  Government  will  provide: 
— Daily  access  through  the  Internet  to 
global  environmental  images  based  on 
the  measurement  data  taken  by 
GLOBE  students  around  the  world 
and  a  broad  range  of  other 
information  relevant  to  the  study  of 
the  global  environment, 
— An  opportunity  for  students  and 
teachers  to  work  interactively  through 
the  Internet  with  world  class 
scientists,  collaborating  in  the  study 
of  the  environment, 
— An  opportunity  for  students,  teachers, 
and  scientists  to  share  information 
about  the  global  envirorunent  through 
the  Internet  with  each  other, 
— Training  for  one  teacher  (the  GLOBE 
lead  teacher  for  the  school)  at  a  3-day 
workshop  to  be  held  at  a  location  in 
the  school's  general  part  of  the 
coimtry  (but  not  including  the  cost  of 
travel  or  per  diem  for  the  teacher  to 
attend  the  training  or  the  cost  of  a 
substitute  teacher  if  one  is  necessary), 
— A  set  of  GLOBE  educational  materials 
for  use  by  teachers  and  students  in  the 
school  to  enrich  and  supplement 
existing  school  curricula, 
— If  the  school  is  not  already  connected 
to  the  Internet,  connectivity  will  be 
provided  to  the  Internet  through  a 
dial-up  telephone  connection  to  an 
800  number, 
— Access  to  GLOBE  school  computer 
software  for  use  of  the  World  Wide 
Web  information  access  system 
through  the  Internet,  if  the  school 
does  not  already  have  software  tliat 
can  be  used  for  this  purpose  (This  is 
the  software  necessary  to  transmit 
GLOBE  data  and  access  GLOBE  global 
environmental  visualizations  and 
other  information.),  and 
— Dial-up  telephone  access  to  a  GLOBE 
help  desk  to  an  800  number. 

Teacher  training  will  be  available  for 
some  GLOBE  lead  teachers  for  3-day 


sessions  offered  during  the  period 
February  through  May  1995.  Training 
for  additional  GLOBE  lead  teachers  will 
be  available  from  June  through  August 
1995.  It  is  expected  that  only  a  relatively 
small  percentage  of  initial  GLOBE  lead 
teachers  will  be  able  to  be  trained 
during  the  February-May  period,  and 
each  school's  indication  for  when  its 
GLOBE  lead  teacher  would  prefer  to 
participate  in  training  is  requested  on 
the  registration  form. 

GLOBE  will  begin  operation  on  April 
22, 1995.  Schools  that  initially  register 
can  expect  to  begin  their  involvement 
on  a  phased-in  basis  beginning  as  early 
as  April,  but,  in  some  cases,  not 
beginning  until  later  in  1995.  Schools 
for  which  regi.stration  forms  are  received 
by  the  GLOBE  Program  earliest  can 
generally  expect  to  receive  training  for 
their  GLOBE  lead  teachers  at  an  early 
date,  and  thus  begin  GLOBE 
participation  earlier  in  the  year,  subject 
to  the  magnitude  of  response  to  this 
invitation  and  the  overall  process  for 
scheduling  teacher  training  workshops 
across  the  country. 

Federal  Assistance 

Some  Federal  assistance  wi  11  bo 
available  on  a  competitive  basis  to  assist 
selected  domestic  schools  in  meeting 
some  of  these  "basic  requirements." 
GLOBE  encourages  schools  which  do 
not  meet  all  of  the  "basic  requirements" 
identified  above  to  complete  the 
Application  for  Federal  Assistance  form 
included  below  to  compote  to  acquire 
from  the  Federal  Government  the 
necessary  resources  to  enable  the  school 
to  participate  in  the  GLOBE  Program.  It 
is  expected  that  available  U.S. 
Government  resoiu-ces  to  help 
individual  schools  to  participate  in 
GLOBE  will  be  limited  compared  to  the 
total  need.  Schools  desiring  to 
participate  in  GLOBE  are  encouraged  to 
seek  alternative  resources.  However,  no 
matching  is  required. 

The  application  form  for  applying  for 
Federal  assistance  imder  this 
solicitation  is  contained  within  this 
announcement.  Schools  applying  for 
Federal  assistance  may  be  required  to 
complete  additional  Federal  assistance 
forms  as  required  by  DOC. 

2.  Authority  and  Type  of  Funding 
Instrument 

GLOBE  may  enter  into  Joint  Project 
Agreements  (JPA),  contracts  and/or 
cooperative  agreements  to  carry  out  the 
objectives  of  this  program.  NOAA 
intends  to  use  JPAs  pursuant  to  15 
U.S.C.  1525  with  those  educational 
institutions  that  do  not  require  funds  to 
acquire  the  resources  necessary  to  meet 
the  "basic  requirements"  identified 
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above.  The  duration  of  the  agreements 
will  be  for  three  year  periods. 

For  those  educational  institutions  that 
require  and  are  selected  to  receive 
Federal  assistance.  NOAA  intends  to 
use  cooperative  agreements  pursuant  to 
15  U.S.C.  1540  to  assist  educational 
institutions  that  are  not  profit  making 
entities.  Procurement  contracts  may  be 
used  to  fund  for-profit  educational 
organizations  that  may  need  resources 
for  the  "basic  requirements"  to 
participate  in  the  GLOBE  Program. 
NOAA  will  determine  the  appropriate 
funding  instnmient  to  use  for  each 
applicant  in  accordance  with  the 
Federal  Grant  and  Cooperative 
Agreement  Act,  31  U.S.C.  6301-6308. 

3.  Catalog  of  Federal  Domestic 
Assistance 

CFDA  No.  11.449.  Independent 
Education  and  Science  Projects  and 
Programs. 

4.  Funding  Availability 

Funds  appropriated  for  use  by  the 
NOAA  in  support  of  the  GLOBE 
Program,  together  with  GLOBE  funding 
transferred  to  NOAA  from  NASA  and 
EPA,  will  be  employed  to  make  awards 
in  response  to  this  solicitation. 

II.  Program  Requirements  for 
Participation  and  Funding 

The  selection  of  schools  to  receive 
Federal  assistance  to  enable  them  to 
participate  in  the  GLOBE  Program  will 
be  guided  by  the  program's  goals:  (1)  To 
enhance  environmental  awareness  of 
individuals  throughout  the  world,  (2)  to 
increase  scientific  understanding  of  the 
Earth,  and  (3)  to  help  all  students  reach 
higher  standards  in  science  and 
mathematics. 

The  following  general  rating  factors 
that  will  be  considered  in  the  selection 
of  schools  that  will  receive  Federal 
assistance  as  a  result  of  this  solicitation: 

•  Schools  will  be  selected  so  as  to 
achieve  geographic  and  socio-economic 
diversity  in  the  participation  in  the 
GLOBE  Program,  with  an  objective  of 
being  inclusive  in  the  opportunity  for 
the  Nation's  young  people  to 
participate. 

•  Schools  will  be  selected  so  as  to 
provide  coverage  of  the  United  States 
where  the  current  availability  of  the 
kinds  of  environmental  data  to  be 
acquired  by  schools  participating  in 
GLOBE  is  relatively  sparse,  and  where 
a  significant  contribution  to  global 
environmental  research  would  be  made 
by  having  GLOBE  schools  located  there. 

•  Schools  will  be  selected  that  intend 
to  make  GLOBE  measurements  and 
transmit  the  data  for  GLOBE  processing 
as  often  as  necessary  for  each 


measurement  for  at  least  the  next  3 
years. 

The  following  programmatic  rating 
factors  will  be  rated  and  given  equal 
weight: 

•  Schools  will  receive  credit  if  they 
propose  to  involve  a  large  percentage  of 
their  students  in  GLOBE. 

•  Schools  will  receive  credit  if  they 
propose  to  arrange  to  have  students 
make  GLOBE  measurements  on  days  in 
addition  to  regular  school  davs. 

•  Schools  will  receive  credit  if  they 
are  part  of  or  plan  to  collaborate  in 
GLOBE  with  other  nearby  participating 
schools,  where  this  cluster  of  schools 
includes  one  or  more  proposed 
elementary  schools  that  feed  into  a 
proposed  intermediate  school  that  feeds 
into  a  proposed  high  school. 

•  Schools  will  receive  credit  if  they 
propose  to  involve  their  local 
community  in  the  school's  GLOBE 
activities. 

•  Schools  will  receive  credit  if  they 
propose  to  build  on  the  schools' 
participation  in  existing  environmental 
science  or  related  education  programs 
that  have  some  of  the  characteristics  of 
GLOBE. 

•  Schools  will  receive  credit  if  they 
require  partial  rather  than  full  Federal 
Government  support  of  the  resources 
necessary  to  participate  in  GLOBE, 
because  they  already  have  part  of  the 
required  "infrastructure,"  e.g.  a  suitably 
configured  PC  or  Macintosh  computer,  a 
cormection  to  the  Internet,  and  all  or 
some  of  the  required  scientific 
instruments. 

•  Schools  will  receive  credit  for 
"infrastructure"  if  a  school  does  not  yet 
have,  but  is  willing  to  commit  to  obtain, 
needed  resources  from  alternative 
sources  as  a  form  of  "matching"  the 
resources  being  requested. 

3.0    Selection  Procedures 

GLOBE  will  convene  an  interagency 
review  team  that  includes  NOAA, 
NASA,  NSF,  EPA,  and  the  Department 
of  Education.  The  review  team  will  rate 
the  applications,  and  consider  other 
relevant  information  available  to  the 
Government  about  each  school,  in 
accordance  with  the  GLOBE  Program 
goals  and  factors  identified  above.  After 
the  apphcations  have  been  evaluated, 
the  review  team  will  develop 
recommendations  for  selection.  The 
recommendations  will  be  submitted  to 
the  GLOBE  Director,  who  will 
determine  which  applicants  will  be 
funded  by  NOAA  or  other  Federal 
organizations,  and  that  the  applicants 
selected  are  those  that  best  meet  the 
goals  of  the  GLOBE  program. 

The  exact  amount  of  assistance  or 
Government  resources  awarded  to  an 


applicant  will  be  determined  in  pre- 
award  negotiations  between  the 
applicant  and  GLOBE  Program 
representatives.  All  applicants  will  be 
notified  of  their  selection  or  non- 
selection.  Unsuccessful  applicants  will 
be  encouraged  to  seek  alternative 
resources  that  will  enable  them  to 
participate  in  GLOBE. 

Schools  that  are  selected  to  receive 
Federal  assistance  to  make  possible 
their  participation  in  GLOBE  will  also 
receive  the  same  four  kinds  of 
Government  support  listed  above  for 
schools  that  do  not  need  assistance  and 
are  simply  registering  to  participate. 

At  any  given  time,  especially  as  the 
GLOBE  Program  begins  during  1995, 
there  may  be  a  constraint  on  the  rate  at 
which  GLOBE  teacher  training  and 
educational  materials  can  be  made 
available,  and  in  which  new  GLOBE 
schools  can  be  supported  by  the  GLOBE 
processing  center(s)  and  required 
network  connections.  Every  reasonable 
effort  will  be  made  to  respond  in  a 
timely  way  to  the  expected  heavy 
demand,  but  schools  should  expect  to 
become  "operational"  GLOBE  schools 
on  a  phased-in  basis  over  several 
months,  beginning  in  March  1995. 

III.  Other  Requirements 

1 .  Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

2.  Past  Performance 

Unsatisfactor\'  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 

funding. 

3.  Pre- Award  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  pre-award  costs. 

4.  No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

5.  Delinquent  Federal  Debts 

No  award  of  Federal  assistance  shall 
be  made  to  an  applicant  who  has  an 


IMI 
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outstanding  delinquent  Federal  debt 
until  either: 

i.  The  delinquent  account  is  paid  in 
full, 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
DOC  are  made. 

6.  Name  Check  Revieiv 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

7.  Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

ii.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  28.  section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of^e  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 


8.  Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volimtary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

9.  False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
fimds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

10.  Intergovernmental  Review 

This  action  has  been  determined  not 
to  require  intergovernmental  review. 

11.  Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  imder  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
PubUc  Law  103-317,  Sections  607  (a) 
and  (b).  This  provision  applies  only  to 
Federal  appropHations  provided  under 
Public  Law  103-317. 

12.  Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  0MB,  0MB  Control 
Number  0648-0287,  with  collection 
approval  through  11/30/97.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .5 
hours  per  response  for  a  Registration 
and  1  hour  for  an  Application  for 
Assistance,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  reporting 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 


Thomas  N.  Pyke,  Jr.  (see  ADDRESSES), 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer).  The  required  forms  for 
registration  and  application  for  Federal 
assistance  are  appended. 

Dated:  November  18,  1994. 
Thomas  N.  Pyke,  Jr., 

Director.  The  GLOBE  Program. 
(Copies  of  this  form  may  be  reproduced  so 
that  a  completed  form  can  be  submitted  for 
each  school.) 

Registration  for  a  School  To  Participate  in  the 
Globe  Program 

Name  of  School 

Street  Address 

City    

State   

ZIP 

TyjJe  of  school:  elementary 

intermediate/middle  junior 

high high  school 


Name  of  Globe  Lead  Teacher  for  the  School 
Name  of  School  Principal     


Phone  numbers  to  reach  the  Teacher  and 

Principal  (with  area  code) 
Voice  (        )        = 
FAX (        )        = 

Internet  address  for  Teacher,  if  available 


Preferred  teacher  training  period: 

February  to  May  1995    

June  to  August  1995   


Certification 

I  certify  that  this  school  meets  the  "basic 
requirements"  to  become  a  GLOBE  school,  as 
described  in  Part  I  of  this  Announcement, 
and  that  the  school  intends  to  participate  in 
the  GLOBE  Program  for  a  period  of  at  least 
3  years. 

Signature  of  GLOBE  Lead  Teacher 

Signature  of  Principal    ' 

Identification  of  Local  Educational  Agency 
(e.g.  school  district)  if  this  school  is  part  of 
such  an  Agency 

Name,  title,  and  signature  of  official 
authorized  to  sign  this  certiTication  on  behalf 
of  the  registered  school  (e.g.  authorized 
LEA.  official) 

Date 

All  communications,  materials,  or  other 
resources  under  this  agreement  are 
administered  as  a  joint  project  between  the 
registered  school  and  the  Federal 
Government  through  the  authority  of  the  U.S. 
Department  of  Commerce,  National  Oceanic, 
and  Atmospheric  Administration  under  15 
U.S.C.  §1525. 

[Copies  of  this  form  may  be  reproduced  so 
that  a  completed  form  can  be  submitted  for 
each  school.) 


Application  for  Federal  Assistance  To 
Become  a  Globe  School 

About  Your  School 

Name  of  school    

Street  address  

City    

State  

ZIP 


Type  of  school:  elementary . 


intermediate/middle/junior  high 

high  school 

About  Involving  Students  in  GLOBE 
How  many  students  are  in  your  school? 


How  would  you  plan  to  involve  many  of  your 

school's  students  in  GLOBE? 
— Would  you  have  the  computer  and 

measurement  instruments  used  for  GLOBE 

shared  at  different  times  during  the  school 

day  by  two  or  more  classes? 

Yes No 

—Would  you  create  a  GLOBE  bulletin  board 

in  a  place  where  many  students  could  see 

it? 

Yes No 

— ^Would  you  hold  one  or  more  school 
assemblies  to  share  information  about  the 
school's  participation  in  GLOBE? 

Yes No 

—Other 


What  percentage  of  the  students  in  your 
school  would  be  directly  involved  in  GLOBE, 
making  daily  measurements  and  studying  the 
data  and  the  global  environmental  images 
created  with  worldwide  GLOBE  student 
date? 
Percent  of  students 

About  Making  GLOBE  Measurements 

Recognizing  the  fundamental  importance 
for  the  GLOBE  Program  of  continuing,  long- 
term,  worldwide  environmental  observations, 
does  your  school  intend  to  make  GLOBE 
measurements  and  transmit  the  data  for 
GLOBE  processing  for  at  least  the  next  3 
years? 

Yes No 

Would  your  school  be  able  to  arrange  to 
have  students  make  GLOBE  measurements  at 
times  outside  the  regular  school  day? 
— On  weekends?  Yes No 

—During  school  vacations  during  the  school  * 
year?  Yes No 

— Over  the  summer?  Yes No 

— Would  you  involve  school  or  community 
volunteers  to  help  students  make  these 
measurements  on  other  than  regular  school 
days?  Yes No 

— Other  ways  of  providing  coverage  on  other 
than  regular  school  days 


needed,  as  identified  in  this  solicitation, 
which  are  estimated  to  cost  approximately 
Si 50-200  for  an  elementary  school,  S300- 
400  for  an  intermediate  school,  and  S800- 
1000  for  a  high  school? 
Yes No 

If  No,  are  you  applying  for  Federal 
assistance  to  provide  a  set  of  such 
instruments  for  use  at  your  school? 
Yes No 

About  Working  With  Other  Nearby  Schools 

Are  you  planning  to  collaborate  with  other 
nearby  schools  as  you  participate  in  GLOBE? 
— With  one  or  more  schools  that  feed  your 

school? 
Yes No 

—With  one  more  schools  that  your  school 

feeds? 
Yes No 

If  Yes,  provide  the  names  of  the 
collaborating  schools: 


Yes 


No 


Principals  of  collaborating  schools     

Principals'     phone     numbers)     (       ) 

Have  these  collaborating  schools  registered 
as  GLOBE  Schools  or  are  they  applying  for 
Federal  assistance  to  participate? 
Yes No 

About  Involving  Your  Local  Community  in 
GLOBE 

How  are  you  planning  to  involve  the  local 
community  outside  your  school  in  your 
school's  GLOBE  activities? 

— Invite  the  public  to  visit  for  open  houses 
to  see  what  your  students  are  doing  in 
GLOBE? 

Yes No 

— Invite  parents  and  others  to  visit  after 
school  hours  or  on  weekends  to  participate 
hands-on  themselves  in  GLOBE? 


Yes 


No 


— Prepare  articles  on  your  school's  GLOBE 
participation  for  your  school  newspaper? 
Yes No 

— Prepare  articles  on  your  schools  GLOBE 
participation  for  local  newspajjers  in  your 
area? 

Yes No 

—Other 


Do  you  have  funding  available  to  acquire 
the  scientific  measurement  instruments 


About  Your  School's  Involvement  in 
Other  Environmental  Science  or  Related 
Education  Programs 

Are  students  in  your  school  already 
involved  in  an  environmental  science  or 
education  program  that  has  some  of  the 
characteristics  of  GLOBE? 
— Are  you  making  weather  or  other 

envirorunental  measurements  regularly 

through  the  school  year? 
Yes No 

— Are  you  sharing  these  measurement  results 
with  others  outside  your  school? 


— Does  your  school  have  an  "automated" 
weather  station  that  records  temperature 
and  other  measurements  all  of  the  time? 

Yes No 

— If  Yes,  is  your  weather  station  part  of  a 
community-wide  organized  effort  on  the 
part  of  a  local  TV  station  or  other 
organization? 

Yes No 

—If  Yes,  please  identify  the  local 
organization 


— Does  your  school  participate  in  a  regional, 
national,  or  international  environmental 
education  program  involving  hands-on 
science? 

"Yes No 

If  Yes,  please  identify  the  program 


— Does  your  school  participate  in  a  distance 
education  program  involving  partner 
schools  communicating  regularly  through 
the  Internet  or  other  means? 

Yes No 

If  Yes,  please  identify  the  program     

— Other  kinds  of  involvement? 


About  Your  School's  Currently  Available 
Computer  and  Communications  Capabilities 
to  Support  GLOBE  Participation 

Does  your  school  have  or  are  you  able  to 
obtain  an  IBM-compatible  or  Apple 
Macintosh  computer  that  meets  the 
minimum  GLOBE  requirements  (see 
introductory  information)  and  that  you 
would  be  willing  to  make  available  at  least 
20%  of  every  school  day  to  support  GLOPE 
data  entry  and  related  viewing  of  global 
visualizations  and  other  related  materials? 
Yes No 

If  No,  are  you  applying  for  Federal 
assistance  to  provide  your  school  such  a 
computer,  including  a  suitable  modem,  with 
the  understanding  that  the  school  will 
provide  a  telephone  line  for  use  with  this 
computer  that  can  be  used  to  dial  outside 
telephone  numbers,  including  800  numbers? 
Yes No 

If  Yes.  does  this  computer  have  a  modem 
that  can  operate  at  9600  bps  or  faster 
connected  to  a  telephone  line  that  can  be 
used  to  dial  outside  telephone  numbers, 
including  800  numbers? 
Yes No 

If  No,  are  you  applying  for  Federal 
assistance  to  provide  your  school  with  such 
a  modem,  with  the  understanding  that  the 
school  will  provide  a  telephone  line  for  use 
with  this  computer  that  can  be  used  to  dial 
outside  telephone  numbers,  including  800 
numbers? 

Yes No 
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If  Yes,  is  this  computer  being  used  by 
students  to  access  infonnation  on  the 
Internet? 


Yes. 


No 


If  Yes,  are  students  able  to  use  one  of  the 
infonnation  access  tools  that  support  access 
to  the  World  Wide  Web  on  the  Internet  (such 
as  the  one  called  Mosaic)? 

Yes No 

About  GLOBE  Teacher  Training 

Are  you  willing  to  send  a  teacher  to  a 
workshop  to  be  trained  in  GLOBE 
environmental  measurements  and  in  the  use 
of  associated  educational  resource  materials, 
for  a  period  of  3  days,  at  a  location  in  your 
general  part  of  the  country? 
Yes No 

Do  you  have  or  can  you  obtain  funding  to 
pay  for  this  teacher's  travel  expenses  to 
attend  such  a  workshop? 
Yes No 

If  No,  are  you  applying  for  Federal 
assistance  to  pay  for  this  teacher's  travel 
expenses  to  attend  such  a  workshop? 
Yes No 

Are  you  willing  to  provide  a  substitute  for 
this  teacher  if  he  or  she  needs  to  miss  up  to 
3  school  days  to  receive  this  training? 
Yes No 

Would  you  prefer  that  this  teacher  be 
trained  in  the  period  February  through  May 
1995,  so  your  school  could  begin 
participation  in  GLOBE  this  Spring,  or  would 
you  prefer  that  this  teacher  receive  training 
during  June  through  August  1995.  so  your 
school  could  begin  participation  next  Fall? 
February  through  May June  through 

August 

Matching  Resources 

Does  your  school  propose  to  commit  to 
obtain  some  of  the  needed  resources  that  it 
needs,  but  does  not  yet  have,  from  alternative 
sources  as  a  form  of  "matching"  the 
resources  requested  in  this  application? 


Yes_ 


No_ 


If  Yes,  please  explain 


Any  Additional  Information  Your  School 
Would  Like  To  Provide  in  Support  of  This 
Application 

Would  you  like  to  provide  any  additional 
information  that  would  assist  in  the 
evaluation  of  your  school's  application 
relative  to  the  GLOBE  goals  and  rating 
factors? 


Yes 


No 


If  Yes,  please  do  so  here: 


If  your  school  is  not  selected  to  receive 
Federal  assistance  to  enable  it  to  participate 
in  GLOBE,  would  you  like  this  application 
made  public  by  the  GLOBE  Program  to 
support  your  school's  continuing  effort  to 
obtain  the  necessary  resources  to  participate 
in  the  program? 
Yes No 

More  Information  About  Your  School  and 
Signatures  Necessary  to  Consider  Your 
Application  for  Federal  Assistance 

Is  your  school  currently  identified  as  a 

Chapter  1  school?  Yes No 

Name  of  GLOBE  Lead  Teacher  for  the  School 


Signature  of  GLOBE  Lead  Teacher  . 

Name  of  School  Principal     

Signature  of  Principal    


Phone  number  to  reach  the  Teacher  or 
Principal  (        ) 

Identification  of  Local  Educational  Agency 
(e.g.  school  district]  if  this  school  is  part  of 
such  an  Agency 


Name,  title,  and  signature  of  official 
authorized  to  Date  sign  this  application  on 
behalf  of  this  school  (e.g.  authorized  L.E.A. 
official) 

Date 

(FR  Doc.  94-28947  Filed  22-1&-94;  8:45  am) 
BILUNG  COOC  3510-12-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Indonesia 

November  17, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  November  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  Lntemational  Trade 
Specialist,  Office  of  Textiles  and 
Appai-el,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 


The  current  limit  for  the  wool 
subgroup  in  Group  II  is  being  increased 
for  special  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Teiriff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  55834,  pubUshed  on 
November  9,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
September  23, 1994,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  17, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imp>orts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exptorted  during  the  six-month  period  which 
began  on  July  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  November  18, 1994,  you  are 
directed  to  amend  the  directive  dated 
November  3, 1994  to  increase  the  limit  for  . 
the  subgroup  in  Group  II  to  1,542,391  square 
meters  equivalent ',  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Indonesia. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

IFR  Doc.  94-28890  Filed  11-22-94;  8:45  ami 
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'  The  limit  has  not  be«n  adjusted  to  account  for 
any  imports  exported  after  )une  30, 1994. 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  service  to  be  furnished 
by  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 
EFFECTIVE  DATE:  December  23, 1994 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On 
September  2, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(59  F.R.  45667)  of  proposed  addition  to 
the  Prociuement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  Usted 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  knowTi  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  follovdng  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial.  U.S.  Courthouse  Annex, 
110  Court  Avenue,  Des  Moines,  Iowa 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exerdised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doa  94-28922  Filed  11-22-94;  8:45  am) 
BILUNO  CODE  S82(K»-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

0MB  Clearance  Request  for 
Environmentally  Sound  Products 

AGENaES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  new  request  for  OMB 

clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  concerning 
Environmentally  Sound  Products. 
DATES:  Comments  may  be  submitted  on 
or  before  January  23, 1995. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB.  Room 
3235.  NEOB.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  information  collection 
requirement  in  this  interim  FAR  rule 
(FAR  case  92-54)  is  needed  to  comply 
with  Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C.  6962).  RCRA  requires  the 
Environmental  Protection  Agency  (EPA) 
to  designate  items  which  are  or  can  be 
produced  with  recovered  materials. 
RCRA  further  requires  agencies  to 
develop  afBrmative  procurement 
programs  to  ensure  that  items  composed 
of  recovered  materials  will  be  purchased 
to  the  maximum  extent  practicable. 
Affirmative  procurement  programs 
required  under  RCRA  must  contain,  as 
a  minimum  (1)  a  recovered  materials 
preference  program  and  an  agency 
promotion  program  for  the  preference 


program;  (2)  a  program  for  requiring 
estimates  of  the  total  percentage  of 
recovered  materials  used  in  the 
performance  of  a  contract,  certification 
of  minimum  recovered  materials 
content  actually  used,  where 
appropriate,  and  reasonable  verification 
procedures  for  estimates  and 
certifications;  and  (3)  annual  review  and 
monitoring  of  the  effectiveness  of  an 
agency's  affirmative  procurement 
program. 

Tne  items  for  which  EP.^  has 
designated  minimum  recovered  material 
content  standards  are  (1)  cement  and 
concrete  containing  fly  ash,  (2)  paper 
and  paper  products,  (3)  lubricating  oil 
containing  re-refined  oil.  (4)  retread 
tires,  and  (5)  building  insulation 
products.  The  FAR  rule  also  permits 
agencies  to  obtain  pre-award 
■  information  from  offerors  regarding  the 
content  of  items  which  the  agency  has 
designated  as  requiring  minimum 
percentages  of  recovered  materials. 
There  are  presently  no  known  agency 
designated  items. 

In  accordance  with  RCRA.  the 
information  collection  applies  to 
acquisitions  requiring  minimum 
percentages  of  recovered  materials, 
when  the  price  of  the  item  exceeds 
$10,000  or  when  the  aggregate  amoimt 
paid  for  the  item  or  functionally 
equivalent  items  in  the  preceding  fiscal 
year  was  $10,000  or  more. 

Contracting  officers  will  use  the 
information  to  verify  offeror/contractor 
compliance  with  solicitation  and 
contract  requirements  regarding  the  use 
of  recovered  materials.  Additionally, 
agencies  will  use  the  information  in  the 
annual  review  and  monitoring  of  the 
effectiveness  of  the  affirmative 
procurement  programs  required  by 
RCRA. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW.  Room 
4037,  Washington.  DC  20405.  and  to  the 
FAR  Elesk  Officer.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents, 
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4,767,908;  responses  per  respondent,  1; 
total  annual  responses,  4,767,908; 
preparation  hours  per  response,  .5;  and 
total  response  burden  hours,  2,383,954. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  0MB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  clearance 
request  regarding  Environmentally 
Sound  Products,  FAR  case  92-54,  in  all 
correspondence. 

Dated:  November  16, 1994. 
Beverly  Fayson, 

FAR  Secretariat. 

(PR  Doc.  94-28874  Filed  11-22-94;  8:45  am] 

BILUNO  CODE  <«20-34-M 


DEPARTMENT  OF  ENERGY 

Additional  Public  Scoping  Meetings; 
Preparation  of  an  Environmental 
Impact  Statement  (EIS)  to  Clean  Out 
and  Deactivate  the  Hanford, 
Washington  Plutonium  Finishing  Plant 
(PFP)  Complex  (Except  for  Storage 
Areas),  to  Stabilize  PFP  Plutonium- 
Bearing  Materials  and  to  Store  the 
Stabilized  Material 

AGENCY:  United  States  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Additional  Public 
Scoping  Meetings. 

summary:  The  Department  of  Energy 
(EXDE)  announced  its  intent  to  prepare 
an  EIS  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  in  the  Thursday.  October  27, 
1994,  Federal  Register  (Volume  59,  No. 
207,  Page  53969).  This  announcement 
adds  two  Public  Scoping  Meetings  to 
the  series  of  public  meetings  announced 
previously. 

DATES  AND  ADDRESSES: 
Portland,  Oregon,  Wednesday, 
December  7, 1994,  6:30-9:30  pm. 
Workshop  starts  at  5:30  pm,  Portland 
Red  Lion,  Lloyd's  Center  1000 
Northeast  Multnomah,  Portland,  OR 
97232,  (503)  281-6111 
Seattle,  Washington,  Thursday, 
December  8. 1994,  6:30-9:30  pm. 
Workshop  starts  at  5:30  pm.  Executive 
Inn,  200  Taylor  Avenue,  Seattle,  WA 
98109,  (206)  448-9444 

SUPPLEMENTARY  INFORMATION: 

Agenda 

Each  Pubbc  Scoping  Meeting  will 
begin  with  a  welcome  and  brief 
overview  of  the  proposed  EIS  and  will 
include  woi  ^shops  beginning  one  hour 
earlier  on  specific  items  of  interest  in 


which  the  public  can  ask  questions  and 
provide  comments  to  DOE  officials. 
Notes  will  be  taken  in  the  workshops  to 
record  public  concerns  for  the  workshop 
record.  Each  Public  Scoping  Meeting 
will  be  recorded  by  a  public 
stenographer  and  will  become  part  of 
the  official  record.  The  Public  Scoping 
Meetings  will  be  chaired  by  a  presiding 
officer,  but  will  not  be  conducted  as  an 
evidentiary  hearing;  speakers  will  not  be 
cross-examined  although  the  presiding 
officer  and  DOE  representatives  may  ask 
clarifying  questions.  Individuals 
requesting  to  speak  on  behalf  of  an 
organization  must  identify  the 
organization.  In  the  interest  of  ensuring 
that  all  who  wish  to  speak  have  an 
opportunity  to  do  so,  each  individual 
speaker  will  be  given  a  5-minute  limit 
except  that  a  speaker  representing  an 
organization  (one  per  organization)  will 
be  given  a  10-minute  limit.  Requests  to 
speak  at  these  Public  Scoping  Meetings 
may  be  made  by  calling  the  toll-free 
telephone  number,  1-800-516-3740  by 
3:00  PM  the  day  before  the  meeting  or 
by  vmting  to  the  DOE  (see  ADDRESSES 
below). 

Persons  who  have  not  submitted  a 
request  to  speak  in  advance  may  register 
to  do  so  at  the  Public  Scoping  Meeting 
and  will  be  called  on  to  speak  on  a  first- 
come,  first-served  basis  as  time  permits. 
Speakers  are  encouraged  to  provide 
written  versions  of  their  oral  comments 
for  the  record. 

DOE  will  review  scoping  comments  to 
determine  their  applicability  to  the 
proposed  PFP  clean  out  EIS.  An 
Implementation  Plan  (IP)  for  the  PFP 
EIS  will  provide  guidance  for 
preparation  of  the  PFP  EIS  and  establish 
its  scope  and  content  (10  CFR 
1021.312).  The  IP  will  briefly 
summarize  the  scoping  comments 
received  and  their  disposition.  The  IP 
will  be  issued  prior  to  the  release  of  the 
draft  EIS  and  copies  will  be  made 
available  for  inspection. 

Submission  of  Written  Comments 

Written  comments  on  the  scope  of  the 
PFP  EIS,  questions  or  comments 
concerning  the  PFP  clean  out  program, 
requests  for  speaking  times  at  the  Public 
Scoping  Meetings,  and  requests  for 
copies  of  the  IP  and/or  the  Draft  EIS 
(DEIS)  should  be  directed  to  the 
designated  Richland  contacts  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jim  Mecca,  U.S.  Department  of 
Energy,  P.O.  Box  550  (MSIN  Bl-42), 
Richland,  WA  99352.  Attention:  NL 
Peters,  Telephone:  (509)  946-3683 
Mr.  Beri  Burton,  U.S.  Department  of 
Energy,  P.O.  Box  550  (MSIN  Bl-42), 
Richland,  WA  99352,  Telephone: 
(509) 946-3683 


For  information  on  the  DOE  NEPA 
process,  contact:  Carol  M.  Borgstrom, 
Director.  Office  of  NEPA  Oversight  (EH- 
25).  U.S.  Department  of  Energy.  1000 
Independence  Avenue.  S.W., 
Washington,  D.C.  20585,  Telephone: 
202-586-4600  or  leave  a  message  at  1- 
800-472-2756 

EIS  technical  reports,  background 
data,  reference  materials,  and  other 
related  dociunents  will  be  available 
either  through  the  contacts  listed  above 
or  at: 
DOE  Freedom  of  Information  Reading 

Room,  Forrestal  Building,  1000 

Independence  Ave.  S.W.,  Washington, 

D.C. 
DOE  Public  Reading  Room,  Washington 

State  University,  Tri-Cities  Branch, 

100  Sprout  Road,  Richland,  WA 

99352 
and  at  the  following  DOE  information 
repositories: 

University  of  Washington,  Suzzallo 
Library,  Government  Publication, 
Seattle,  WA  98195 
Portland  State  University,  Branford 

Price  Millar  Library,  SW  Harrison  and 

Park,  Portland.  OR  97207 
Gonzaga  University.  Foley  Center,  E. 

502  Boone,  Spokane,  WA  99258 

Issued  in  Washington,  D.C,  on  this  15th 
day  of  November,  1994. 
Elisabeth  G.  Feldt, 

Acting  Director,  Northwestern  Office,  Office 
of  Facility  Transition  and  Management,  Office 
of  Environmental  Management. 
[PR  Doc.  94-28891  Filed  11-22-94;  8:45  am] 
BILLINQ  CODE  fttSO-Ot-P 


Federal  Energy  Regulatory 
Commission 

pocket  No.  Em2-850-007,  et  al.] 

Louis  Dreyfus  Electric  Power,  Inc.,  et 
al.,  Electric  Rate  and  Corporate 
Regulation  Filings 

November  15, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louis  Dreyfus  Electric  Power,  Inc. 

(Docket  No.  ER92-850-007) 

Take  notice  that  on  October  27, 1994, 
Louis  Dreyfus  Electric  Power,  Inc. 
(Dreyfus)  filed  an  amendment  to  its 
informational  filing  for  the  quarter 
ending  June  30, 1994,  containing  certain 
information  required  by  the 
Commission's  December  2, 1992  letter 
order,  61  FERC  1  61,303  (1992),  in  this 
proceeding.  Copies  of  Dreyfus' 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
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2.  Louis  Dreyfus  Electric  Power,  Inc. 

(Docket  No.  ER92-850-009I 

Take  notice  that  on  October  27. 1994. 
Louis  Dreyfus  Electric  Power,  Inc. 
(Dreyfus)  filed  its  informational  filing 
for  the  quarter  ending  September  30, 
1994,  containing  certain  information 
required  by  the  Commission's  December 
2, 1992  letter  order,  61  FERC  1  61,303 
(1992),  in  this  proceeding.  Copies  of 
Dreyfus'  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lintrood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-28923  Filed  11-22-94;  8:45  am) 
BILUNQ  CODE  6717-01-P 


[Docket  NOS.  TM95-1 -32-000,  TM94-4-32- 
000,  and  TM94-4-32-001] 

Colorado  Interstate  Gas  Company; 
Technical  Conference 

November  17, 1994. 

Take  notice  that  at  10:00  a.m.  on 
Wednesday,  November  30, 1994,  the 
Commission  staff  will  convene  a 
technical  conference  in  the  above- 
captioned  proceedings.  Colorado 
Interstate  Gas  Company  (CIG)  has 
indicated  that,  to  the  extent  it  will  be 
submitting  materials  to  be  treated  as 
confidential  under  the  Commission's 
regulations,  it  will  work  with  the  parties 
to  maintain  confidentiality. 

The  technical  conference  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  N.E.,  Washington,  D.C. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-28928  Filed  11-22-94;  8:45  ami 

BILUNQ  CODE  6717-01-M 


[DocKet  No.  RP95-40-00qi 

Marathon  OH  Company  v.  Koch 
Gateway  Pipeline  Company;  Complaint 

November  17. 1994. 

Take  notice  that  on  November  10, 
1994,  Maratlion  Oil  Company 
(Marathon),  pursuant  to  Sections  4  and 
5  of  the  Natural  Gas  Act,  15  U.S.C.A. 
717c  and  71 7d  (1984),  and  Rules  206 
and  212  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.206 
and  385.212,  submits  for  filing  its 
complaint  against  Koch  Gateway 
Pipeline  Company  (Koch). 

Marathon  states  that  since  January 
1993,  Kocb  has  been  charging  a 
gathering  fee  to  shippers  transporting 
gas  downstream  of  the  Cotton  Valley 
Plant  operated  by  Marathon  in  Webster 
Parish,  Louisiana.  Marathon  also  asserts 
that  Koch  made  representations  to  its 
shippers  that  the  gas  passed  through 
various  gathering  facilities  in  order  to 
justify  the  collection  of  a  gathering  fee. 

Marathon  states  that  to  its  knowledge, 
no  facilities  being  used  by  Koch  to  take 
residue  gas  from  the  Cotton  Valley  Plant 
ever  performed  a  gathering  service. 
Marathon  maintains  that  tJbe  only  active 
interconnect  between  the  Cotton  Valley 
Plant  and  Koch  facilities  is  at  SLN  4283, 
which  refers  to  metering  facilities  that 
are  downstream  of  the  Cotton  Valley 
Plant  and  only  perform  a  transportation- 
related  service. 

Marathon  requests  the  Commission  to 
find  that  (i)  Koch  does  not  perform  a 
gathering  service  downstream  of  the 
Cotton  Valley  Plant;  (ii)  Koch  violated 
its  tariff  and  NGA  §  4  by  charging  a 
gathering  rate  to  shippers  for  non- 
existent gathering  services;  and  (iii)  the 
metering  facilities  at  SLN  4283 
downstream  of  the  Cotton  Valley  Plant 
perform  a  transmission  function. 

Based  on  these  findings,  Marathon 
requests  that  the  Commission  order 
Koch  to  refund,  with  interest,  all 
gathering  charges  collected  by  Koch  on 
gas  volumes  received  at  the  tailgate  of 
the  Cotton  Valley  Plant,  and  to  grant 
such  further  relief  as  the  Commission 
may  find  appropriate  under  the 
circumstances. 

,  Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  19, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

miist  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection.  Answers  to  this  complaint 

shall  be  due  on  or  before  December  19, 

1994. 

Linwood  A.  Watson,  )r., 

Acting  Secretary. 

(FR  Doc.  94-28926  Filed  11-22-94;  8:45  am) 

BILLING  CODE  6717-01-M 


Pocket  No.  RP95-43-000] 

Northwest  Alaskan  Pipeline  Company; 
Tariff  Changes 

November  17. 1994. 

Take  notice  that  on  November  15. 
1994,  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan), 
tendered  for  filing  in  Docket  No.  RP95- 
43-000,  to  become  part  of  its  FERC  Gas 
Tariff.  Original  Volume  No.  2.  Thirty- 
Fifth  Revised  Sheet  No.  5,  to  become 
effective  January  1, 1995. 

Northwest  Alaskan  states  that  it  is 
submitting  Thirty-Fifth  Revised  Sheet 
No.  5  reflecting  an  increase  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  from 
Pan-Alberta  Gas  Ltd.  (Pan-Alberta)  and 
resold  to  Northwest  Alaskan's  two  U.S. 
purchasers:  Pan-Alberta  Gas  (U.S.)  Inc. 
(Pan-Alberta  (U.S.))  under  Rate 
Schedules  X-1.  X-2.  and  X-3,  and 
Pacific  Interstate  Transmission 
Company  (PIT)  under  Rate  Schedule  X- 
4. 

Northwest  Alaskan  states  that  it  is 
submitting  Thirty-Fifth  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and,  Pan-Alberta 
(U.S.),  and  PIT,  and  pursuant  to  Rate 
Schedules  X-1,  X-2,  X-3,  and  X-4. 
which  provide  for  Northwest  Alaskan  to 
file  45  days  prior  to  the  commencement 
of  the  next  demand  charge  period 
(January  1, 1995  through  June  30.  1995) 
the  demand  charges  and  demand  charge 
adjustments  which  Northwest  Alaskan 
will  charge  during  the  period. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  November  25, 1994.  Protests 
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will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Conunission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-28927  Filed  11-22-94;  8:45  am) 

BiLUNQ  CODE  a717-01-M 

[Docket  No.  RP94-301-000] 

Stingray  Pipeline  Company;  Informal 
Settlement  Conference 

November  17,  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  December  6, 1994, 
at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  N.E.,  Washington,  D.C., 
for  the  purpose  of  exploring  the  possible 
settlement  of  issues  in  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  (1994),  or  an  participant,  as 
defined  by  18  CFR  385.102(b)  (1994).  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regulations  at  18 
CFR  214  (1994). 

For  additional  information,  please 
contact  Warren  C.  Wood  at  (202)  208- 
2091  or  Marc  G.  Denkinger  at  (202)  208- 
2215. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc  94-28925  Filed  11-22-94;  8:45  am) 
BILUNO  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5108^] 

Access  to  Confidential  Business 
Information  by  TRC  Environmental 
Corporation  and  Its  Team 
Subcontractors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  awarded  Region  11 
Enforcement  Support  Services  (ESS) 
Contract  68-W4-0020  to  prime 
contractor,  TRC  Environmental 
Corporation  (TRC).  EPA  has  authorized 
TRC,  including  its  team  sut)contractors, 
American  Management  Systems, 
DynCorp,  Viar,  Industrial  Economics 
Corporation,  Joseph  Spina  Associates, 


Ecology  and  Environment,  and  InfoPro, 
access  to  information  in  Region  11 
Superfund  files  which  has  been 
submitted  to  EPA  under  the 
environmental  statutes  administered  by 
the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  December  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Bachmann,  Contracting  Officer, 
U.S.  Environmental  Protection  Agency 
(FAMB),  Jacob  K.  Javits  Federal 
Building,  26  Federal  Plaza,  New  York, 
NY  10278.  Telephone  (212)  264-2702. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  no.  68-W4-0020,  TRC  provides 
agency-wide  information  management 
support  services  to  the  Environmental 
Protection  Agency  for  the  operation  of 
dockets,  records  management  support 
programs,  records  centers,  and  file 
rooms  in  certain  Headquarters. 
Regional,  Laboratory,  and  other  offices. 
In  performing  these  tasks,  TRC 
employees  have  access  to  Agency 
documents  for  purposes  of  document 
processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
TRC  has  access  potentially  include  all 
documents  submitted  under  the 
Resource  Conservation  and  Recovery 
Act,  Clean  Air  Act,  Clean  Water  Act, 
and  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
Part  2,  Subpart  B,  EPA  has  determined 
that  TRC  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regulations  provide  for 
five  days  notice  before  contractors  are 
given  CBI. 

TRC  is  required  by  contract  to  protect 
confidential  information.  When  TRC's 
need  for  the  documents  is  completed, 
TRC  will  return  them  to  EPA. 

Dated:  October  16, 1994. 
Jcanelte  Bro%vn, 

Acting  Director  of  Office  of  Acquisition 

Management. 

(FR  Doc.  94-28839  Filed  11-22-94:  8:45  am] 

BILUNGCOOE  6640-60-M 


FEDERAL  MARUtME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 


forwarders  pursuant  to  section  19  of  the 

Shipping  Act  of  1984  (46  U.S.C.  app. 

1718  and  46  CFR  part  510). 
Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  license  are  requested  to 

contact  the  Office  of  Freight  Forwarders, 

Federal  Maritime  Commission, 

Washington.  DC  20573. 

Jaro  International,  L.L.C.,  1022 
Woodmill  Drive,  Cranbury,  NJ  08512, 
Officer:  Janet  H.  Chen,  General 
Manager 

New  Worid  Freight  Systems,  Inc.,  1067 
Sneath  Lane,  San  Bruno,  CA  94066, 
Officers:  Jung  Ho  Lee,  President,  Yon 
Hui  Lee,  Vice  President,  Lesa,  Hyon, 
Secretary 

World  Cargo  Corporation,  4408  NW 
74th  Ave..  Miami,  FL  33166,  Officer: 
Diana  Obregon-Bader,  President 

Ameera  Yassir  dba  Mona  Forwarding 
Co.,  6430  Richmond  Ave.,  #340, 
Houston,  TX  77057,  Sole  Proprietor 

Sterling  Cargo  International,  Inc.,  3010 
N.  Airfield  Dr.,  Bldg.  1,  Ste.  2,  DEW 
Airport,  TX  75261,  Officers:  Charles 
R.  Green,  President,  Patricia  P. 
Chilton,  Vice  President 

Worldwide  Express,  Inc.,  2000  North 
Loop.  Ste.  203.  Lester,  PA  19113, 
Officer:  Joyce  A.  Thompson,  President 

America's  World  Freight,  Inc..  7370 
N.W.  35th  Street,  Miami,  FL  33122, 
Officers:  Rene  Aljure,  President, 
Ingrid  Dinse  Aljure.  Vice  President 

Ocean-5  Express  Line,  Inc.,  520E  Carson 
Plaza  Court,  Ste.  #205,  Carson,  CA 
90746,  Officers:  Susan  Chang, 
President,  Bruce  Yun,  Director 

Dated:  November  17,  1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking. 
Secretary. 

|FR  Doc.  94-28852  Filed  11-22-94;  8:45  am) 
BILLING  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Consumers  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  16,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Consumers  Bancorp,  Inc..  Minerva, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Consumers  National 
Bank,  Miner.'a,  Ohio  (in  organization). 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Totalbank  Corporation  of  Florida, 
Mipmi,  Florida;  to  acquire  100  percent 
of  the  voting  shares  of  Florida 
International  Bank,  Perrine,  Florida. 

2.  Pea  River  Capital  Corporation. 
Elba.  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  The  Peoples  Bank  of  Coffee 
County,  Elba,  Alabama  (in  organization). 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Marshall  &■  Isley  Corporation, 
Milwaukee,  Wisconsin;  to  acquire  24.90 
percent  of  the  voting  shares  of  Financial 
Services  Corporation  of  the  Midwest, 
Rock  Island,  Illinois,  and  thereby 
indirectly  acquire  Rock  Island  Bank, 
Rock  Island,  Illinois. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
PiRsident)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Battle  Creek  State  Company,  Battle 
Creek,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Battle 
Creek  State  Bank,  Battle  Creek, 
Nebraska. 

2.  First  State  Bancshares.  Inc., 
Soottsbluff,  Nebraska  to  acquire  100 
percent  of  the  voting  shares  of  Liberty 
Industrial  Bank,  Colorado  Springs, 
Nebraska. 

3.  Mountain  Bancshares,  Inc..  Los 
Alamos,  New  Mexico;  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mountain 
Community  Bank,  Los  Alamos,  New 
Mexico. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Menard  Bancshares,  Inc.,  Menard, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Menard  National 
Bank,  Menard.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-28897  Filed  11-22-94;  8:45  am] 
BILLING  COOE  621IH>1-f 


First  Virginia  Banks,  Inc. ;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convsnience,  increased 
competition,  ur  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summeuizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  appHcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  8, 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  First  Virginia  Bbanks,  Inc.,  Falls 
Church,  Virginia;  to  engage  de  novo 
through  its  subsidiary  First  General 
Leasing  Company,  Falls  Church, 
Virginia,  in  providing  leasing  services  to 
the  public  generally,  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  16, 1994. 
Jennifier ).  lohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-28899  Filed  11-22-94:  8:45  am] 
BILUNQ  COD€  621 0-01 -F 


Firstar  Corporation,  et  a!.;  Acquisitions 
of  Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225,21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to  _ 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  ol 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
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hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  8,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President]  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1 .  Firstar  Corporation,  Milwaukee, 
Wisconsin;  through  its  subsidiary 
Firstar  Corporation  of  Illinois. 
Milwaukee.  Wisconsin,  to  acquire  First 
Colonial  Investment  Services.  Inc. 
Rosemont.  Illinois,  and  thereby  engage 
in  providing  discount  seciirities 
brokerage  services,  pursuant  to  § 
225.25{b)(15)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R  Birming. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  BankAmerica  Corporation,  San 
Francisco,  California;  to  acquire  through 
its  subsidiary  Bank  of  America,  FSB, 
Portland,  Oregon;  Arbor  National 
Holdings,  Inc.,  Uniondale,  New  York, 
and  thereby  engage  in  originating, 
purchasing,  and  servicing  residential 
first  mortgage  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  RegulaUon  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-28898  Filed  11-22-94;  8:45  am] 
BILUNO  COO€  6210-01-F 


William  Mansfieid  Jennings,  Jr.,  etal.; 
Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 


Governors.  Comments  must  be  received 
not  later  than  December  8, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  William  Mansfield  Jennings,  fr;  to 
acquire  41.49  percent  of  the  voting 
shares  of  MGeorgia  Banksbares,  Inc., 
Hawkinsville,  Georgia,  and  thereby 
indirectly  acquire  Pulaski  Banking 
Company,  Hawkinsville,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Hoeme  Family  Partnership,  Scott 
City,  Kansas;  to  acquire  28.34  percent  of 
the  voting  shares  of  First  National 
Bancshares  of  Scott  City,  Ltd.  Scott  City. 
Kansas,  and  thereby  indirectly  acquire 
First  National  Bank  of  Scott  City,  Scott 
City.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-28900  Filed  11-22-94;  8:45  am) 

BILLING  COOE  621(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  94N-0012] 

Methods  of  the  Allergenic  Products 
Testing  Laboratory;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Nodce. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  dociunent  entitled 
"Methods  of  the  Allergenic  Products 
Testing  Laboratory"  (the  methods 
document),  dated  October  1993.  The 
methods  document  provides  the 
technical  details  for  performing  in  vivo 
and  in  vitro  analytical  metliods 
acceptable  to  FDA  to  ensure  the  identity 
and  relative  potency  of  allergenic 
extracts.  The  methods  document  is 
intended  for  use  by  manufacturers  of 
licensed  allergenic  extracts,  sponsors  of 
investigational  new  drug  applications 
for  allergenic  extracts,  and  other 
interested  parties. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  methods  dociunent 
to  the  Congressional  and  Consumer 
Affairs  Branch  (HFM-12).  Food  and 
Drug  Administration.  1401  Rockville 


Pike,  Rockville,  MD  20852-1448,  or  call 
FDA's  automated  information  system  at 
301-594-1800.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Persons  with 
access  to  INTERNET  may  request  the 
methods  document  from  CBER — 
INFO@Al.CBER.FDA.GOV.  Submit 
written  comments  on  the  methods 
docimient  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  methods 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  W.  Beth,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-3074. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  the 
methods  document  that  was  prepared 
by  the  Laboratory  of 
Immunobiochemistry  (HFM-422), 
Division  of  Allergenic  Products  euid 
Parasitology,  Office  of  Vaccine  Research 
and  Review,  Center  for  Biologies 
Evaluation  and  Research,  FDA.  This 
methods  document  is  a  revision  of 
"Methods  of  the  Laboratory  of 
Allergenic  Products."  dated  March 
1987,  which  previously  was  available  to 
the  public  under  21  CFR  part  20  and 
§  10.90(b)(10)  (21  CFR  10.90(b)(10)). 

The  methods  document  sets  forth  the 
in  vitro  and  in  vivo  methods  used  in  the 
Laboratory  of  Immunobiochemistry  for 
determining  the  identity  and  relative 
potency  of  investigational  and  approved 
allergenic  extracts.  The  in  vitro  methods 
include  the  following  qualitative  and 
quantitative  methods:  Agarose  diffusion, 
isoelectric  focusing  (lEF).  radial 
immunodiffusion  (RID),  enzyme-linked 
immunosorbent  assay  (ELISA). 
radioallergosorbent  test  (RAST), 
ninhydrin,  blotted  isoelectric  focusing- 
light  (BIEF-UGHT),  and  blotted  radio- 
immimo  isoelectric  focusing  (BRIEF). 
The  in  vivo  methods  include 
quantitative  intradermal  tests. 

The  methods  document  is  not 
intended  to  constitute  a  comprehensive 
reference  of  analytical  methods 
appropriate  for  allergenic  extract  testing, 
and  all  methods  described  are  not 
necessarily  applicable  to  all  allergenic 
extracts.  Rather,  the  methods  document 
provides  representative  analytical 


methods  that  would  be  acceptable  to 
FDA  for  allergenic  extract  testing.  The 
use  of  alternative  analytical  methods 
may  be  considered  but  should  be 
discussed  with  FDA  prior  to  use  to 
prevent  the  possible  expenditure  of 
resources  on  methods  that  FDA  may 
later  determine  to  be  imacceptable.  This 
notice  of  availability  is  announced 
under  §  10.90(b)(10),  which  provides 
that  particular  analytical  methods  may 
be  included  in  the  public  file  for  a 
particular  purpose. 

FDA  is  requesting  comments  from 
interested  parties  concerning  the 
methods  document.  These  comments 
will  be  considered  in  determining 
whether  further  revision  of  the  methods 
document  is  warranted. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  methods  document. 
Two  copies  of  any  comments  are  to  be 
submitted,  exciept  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  November  15, 1994. 
William  K.  Hubbard, 
Interim  Deputy  Commisstoiier  for  Policy. 
IFR  Doc.  94-28858  Filed  11-22-94;  8:45  ami 
BILUNO  CODE  416(M>1-F 

[Docket  No.  94F-0393] 

Asahi  Denka  Kogyo  K.  K.,  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Foods  and  Drug 
Administration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.  K.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  the  expanded  safe  use  of 
phosphorous  acid,  cyclic 
neopentanetetraylbis(2,6-di-fert-butyl- 
4-methylphenyl)ester  as  an  antioxidant 
and/or  stabifizer  at  a  level  not  to  exceed 
0.25  percent  by  weight  in  olefin 
copolymers  in  contact  with  certain  food 
categories,  and  at  levels  not  to  exceed 
0.10  percent  by  weight  in  either  olefin 
copolymers  or  polypropylene  in  contact 
with  certain  other  food  categories. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  23. 1994. 
ADDRESSES:  Submit  written  comments 
to  th]8  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawrn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)(21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4434)  has  been  filed  by 
Asahi  Denka  Kogyo  K.  K.,  2,  Shirahata 
5-Chome,  Urawa  City,  Saitama  366, 
Japan.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  in  polymers  (21  CFR 
178.2010)  to  provide  for  the  expanded 
safe  use  of  phosphorous  acid,  cycUc 
neopentanetetray  1  bis(2 ,6-di-<ert-buty  1- 
4-methylphenyl)ester  for  use  (i)  at  levels 
not  to  exceed  0.25  percent  by  weight  of 
olefin  polymers  complying  with 
§  177.1520  (21  CFR  177.1520)  in  contact 
with  foods  of  types  I.  II,  III,  IV-B,  VI- 

B.  and  VIII,  as  described  in  Table  1,  and 
under  conditions  of  use  B  through  H 
described  in  Table  2  of  §  176.170(c)  (21 
CFR  176.170(c))  of  this  chapter,  and 
vdth  foods  of  types  IV-A.  V,  VI-A,  VI- 

C,  VII-A,  and  IX,  under  conditions  of 
use  C  through  G,  as  described  in 
§176.170(c).  Tables  land  2, 
respectively;  and  (ii)  at  levels  not  to 
exceed  0.10  percent  by  weight  of  either 
olefin  polymers  or  polypropylene 
complying  with  §  177.1520  which  may 
be  used  only  in  contact  with  foods  of 
types  IV-A,  V.  VI-C,  VII-A.  and  IX. 
under  conditions  of  use  H.  as  described 
in  §  176.170(c)  of  this  chapter.  Tables  1 
and  2  respectively. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  th«^  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  December  23.  1994. 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 


place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  14, 1994. 
Alan  M,  Rulis, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  94-28859  Filed  11-22-94;  8:45  am) 
BILUNG  COOE  4160-01-f 


[Docket  No.  94F-0381] 

The  Dow  Chemical  Co.,  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  NoUce. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Dow  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  glyceryl 

polyoxypropylenetriol;a,a',a"-l,2.3- 
propanetriyltris[(i>- 

hy(froxypoly (oxypropy lene)  ] ,  average 
molecular  weight  250,  as  a  reactant  in 
the  preparation  of  polyester  and 
polyurethane  resins  used  as  components 
of  adhesives  for  food-contact  articles. 
DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  December  23,  1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4435)  has  been  filed  bv 
the  Dow  Chemical  Co.,  1803  Bldg., 
Midland,  MI  48674-1803.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  175.105  Adhesives  (21 
CFR  175.105)  to  provide  for  the  safe  use 
of  glyceryl  polyoxypropylene  triol; 
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a,a',a"-l,2,3-propanetriyltris|o>- 
hydrox>poly(oxypropylene)l.  average 
molecular  weight  250,  as  a  reactant  in 
the  preparation  of  polyester  and 
polyurethane  resins  used  as  components 
of  adhesives  for  food-contact  articles. 
The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
,pubUc  display  at  the  Dockets 
Management  Branch  (address  above)  for 
pubUc  review  and  comment.  Interested 
persons  may,  on  or  before  December  23, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identifled  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  14, 1994. 
Alan  M.  Rulis, 

Acting  Director.  Office  ofPremarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  94-28861  Filed  11-22-94;  8:45  am] 

BH.UNQ  COOC  4160-01-F 


[Docket  No.  94F-0398] 

Eastman  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Eastman  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1 ,4- 
cyclohexanedicarboxylic  acid  as  a 


polybasic  acid  for  use  in  polyester 
resins  intended  for  food-contact 
coatings. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  23,  1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Farklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202^18-3092. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FA?  4B4431)  has  been  filed  by 
Eastman  Chemical  Co.,  P.O.  Box  1994, 
Kingsport  TN,  37662.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  175.300  Resinous  and 
polymeric  coatings  (21  CFR  175.300)  to 
provide  for  the  safe  use  of  1,4- 
cyclohexanedicarboxylic  acid  as  a 
polybasic  acid  for  use  in  polyester 
resins  intended  for  food-contact 
coatings. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4  (b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  December  23, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 


Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  14, 1994. 
Alan  M .  Rulis, 

Acting  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  94-28862  Filed  11-22-94;  8:45  am) 
BtLUNG  CODE  4160-01-F 

[Docket  No.  94F-0395] 

Ecological  Chemical  Products  Co.; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ecological  Chemical  Products  Co.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  he  amended  to 
provide  for  the  safe  use  of  2-hydroxy- 
propanoic  acid  homopolymer  and  (2- 
hyckoxy-propanoic  acid/caprolactone) 
block  copolymer  as  components  of 
adhesives. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  23, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Farklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-418-3092. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4432)  has  been  filed  by 
Ecological  Chemical  Products  Co..  305 
Water  St..  Newport,  DE  19804.  The 
petition  proposes  to  amend  §  175.105 
Adhesives  (21  CFR  175.105)  of  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  2-hydroxy-propanoic  acid 
homopolymer  and  (2-hydroxy- 
propanoic  acid/caprolactone)  block 
copolymer. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4  (b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  the  notice  on 
public  display  at  the  Dockets 


Management  Branch  (address  above)  for 
pubhc  review  and  comment.  Interested 
persons  may.  on  or  before  December  23, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  14,  1994. 
Alan  M.  Rulis, 

Acting  Director,  Office  of  Premarket 
Approval.  Center  for  Food  Safety  Applied 
Nutrition. 

|FR  Doc.  94-28860  Filed  11-22-94;  8:45  am] 

BILLING  CODE  4160-01-f 


Health  Care  Financing  Administration 

[OPL-O03-N] 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
December  12, 1994,  fi-om  8  a.m.  until  5 
p.m.  e.s.t. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  800,  8th  Floor  of  the  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  DiSario,  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
Room  425-H.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue, 
SW.,  Washington,  DC  20201.  (202)  690- 
7874. 


SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act,  as  added  by  section  4112 
of  the  (Dmnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  '90)  (Public  Law 
101-508,  enacted  on  November  5, 1990), 
to  appoint  a  Practicing  Physicians 
Advisory  Council  (the  Council)  based 
on  nominations  submitted  by  medical 
organizations  representing  physicians. 
The  Council  meets  quarterly  to  discuss 
certain  proposed  changes  in  regulations 
and  carrier  manual  instructions  related 
to  physicians'  services,  as  identified  by 
the  Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  in  the  previous  year.  Members 
of  the  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms. 

The  current  members  are:  Gary  C. 
Dennis,  M.D.;  Catalina  E.  Garcia,  M.D.; 
Harvey  P.  Hanlen,  O.D.;  Kenneth  D. 
Hansen,  M.D.;  Isabel  V.  Hoverman, 
M.D.;  Sandral  Hullett,  M.D.;  Jeril>Tin  S. 
Kaibel,  D.C.;  WilHam  D.  Kirsch.  D.E., 
M.P.H.:  Marie  G.  Kufftier,  M.D.; 
Katherine  L.  Markette,  M.D.;  Kenton  K. 
Moss,  M.D.;  Isadore  Rosenfeld,  M.D.; 
Richard  B.  Tompkins,  M.D.;  Kenneth  M. 
Viste,  Jr.,  M.D.;  and  James  C.  Waites, 
M.D.  The  chairperson  is  Richard  B. 
Tompkins,  M.D. 

The  eleventh  meeting  of  the  Council 
will  be  held  on  December  12, 1994.  The 
following  topics  will  be  discussed  at 
that  meeting: 

•  Autopsy  recognition. 

•  Proposed  billing  and  payment 
pohcy  for  automated  multi-channel 
laboratory  testing. 

•  Increasing  physicians'  participation 
in  the  Health  Care  QuaUty  Improvement 
Program  (HCQIP).  HCQIP  is  a  program 
to  support  providers'  and  physicians' 
operational  and  quality  improvement 
efforts.  The  efforts  produce  measurable 
improvements  in  process  and  outcome 
while  building  the  capacity  for 
improvement.  These  activities,  as 


carried  out  by  local  peer  review 
organizations,  are  called  projects.  We 
are  also  working  with  outside 
organizations  to  increase  physician 
participation  in  the  development  and 
improvement  of  these  projects.  We  have 
also  convened  a  steering  committee  of 
leaders  in  the  physician  community  to 
help  us  develop  quality  indicators  for 
use  in  these  projects. 

•  Medicare  and  Medicaid  common 
data  initiative.  The  topic  concerns 
essential  encounter  data  that  can  be 
used  for  utilization  analysis,  appropriate 
rate-setting,  but  most  importantly,  as  a 
data  template  to  examine  clinical 
outcome  measures. 

Individuals  or  organizations  who 
wish  to  make  5-minute  oral 
presentations  on  the  above  issues  must 
contact  the  Executive  Director  to  be 
scheduled.  For  the  name,  address,  and 
telephone  number  of  the  Executive 
Director,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
begiiming  of  this  notice.  The  number  of 
oral  presentations  may  be  limited  by  the 
time  available. 

Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Executive  Director.  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available  on  a  first- 
come  basis. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a)  of  Public 
Law  92^63  (5  U.S.C.  App.  2,  section  10(a)): 
45  CFR  Fart  11.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program.) 

Dated:  November  14,  1994. 
Bruce  C.  Vladeck. 

Administrator.  Health  Core  Financing 
Administration. 

IFR  Doc.  94-28853  Filed  11-22-94;  8:45  ant] 

BILUNG  CODE  412(M>1-P 


Health  Resources  and  Services 

Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  December  1994: 

Name:  Council  on  Graduate  Medical 
Education  Medical  Licensure  Subgroup. 

Time:  December  13.  1994,  10:00  a.m. 

Place:  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Open  for  entire  meeting. 

Purpose:  Review  the  operations  of  the 
American  Medical  Association's  National 


IMI 
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Credentials  Verification  System  and 
recommend  if  appropriate,  an  alternative 
credentials  verification  system  or  process  for 
physicians  that  assiires  nondiscriminatory 
policies  and  practices  in  the  operation  of  the 
system. 

Review  the  {x>licies  and  practices  of  State 
Medical  Boards  in  licensing  international 
medical  graduates  and  U.S.  medical 
graduates,  and  determine  the  effects  of  such 
policies  and  practices. 

Report  and  make  recommendations  to 
Congress,  the  Secretary  of  Health  and  Human 
Services  and  the  Council  on  Graduate 
Medical  Education  regarding  the  finding  of 
the  subgroup. 

Agenda:  The  agenda  for  the  second 
meeting  of  the  Council  on  Graduate  Medical 
Education  Medical  Licensure  Subgroup 
includes  a  review  of  the  results  of  the  pilot 
test  of  the  proposed  questionnaire  for  the 
siuvey  of  selected  State  medical  boards. 
Presentation  will  be  made  by  the  Educational 
Commission  for  Foreign  Medical  Graduates 
(ECFMG)  and  the  Federation  of  State  Medical 
Boards  (FSMB)  regarding  their  operations 
and  their  views  on  the  development  of  a 
private  sector  national  credentials 
verification  system. 

Anyone  requiring  information 
regarding  the  meeting  should  contact 
Stanford  Bastacky,  D.M.D..  M.H.S.A. 
telephone  (301)  443-6785;  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  9A-27,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  17, 1994. 

Jackie  E.  Baura, 

Advisory  Committee  Management  Officer, 
HRSA. 

(PR  Doc.  94-28896  Filed  11-22-94;  8:45  am] 

eiLUNO  CODE  4160-1S-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

AGENCIES:  U.S.  Public  Health  Service, 
Department  of  Health  and  Human 
Services,  Agricultural  Research  Service 
and  Office  of  Food,  Nutrition,  and 
Consumer  Services,  U.S.  Department  of 
Agriculture. 

ACTION:  Dietary  Guidelines  Advisory 
Committee:  Notice  of  Meeting; 
Extension  of  Written  Comment  Period; 
Opportimity  to  Provide  Oral  Comment. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  and  the 
Department  of  Agriculture  (USDA)(a) 


provide  notice  of  the  second  meeting  of 
the  Committee,  (b)  extend  the  written 
comment  period,  and  (c)  solicit  public 
testimony. 

DATES:  (1)  The  Committee  will  meet 
January  11, 1995,  for  a  full-day  meeting 
begirming  at  9:00  a.m.  p.s.t.,  January  12, 
1995,  for  a  half-day  meeting  beginning 
at  9:00  a.m.  p.s.t,  and  January  13. 1995 
for  a  full-day  meeting  beginning  at  9:00 
a.m.  p.s.t.  at  the  Holiday  Iim  Financial 
District/Chinatown,  Jade  Room,  750 
Kearny  Street,  San  Francisco,  California 
94108.  (2)  Oral  testimony,  from 
preregistered  participants,  will  be 
accepted  January  11, 1995,  for  one  half 
day  beginning  9:00  a.m.  (3)  Written 
comment  on  the  Guidehnes  should  be 
submitted  by  January  31, 1995,  to  insure 
consideration  by  the  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karil  Bialostosky,  M.S.,  Execulive 
Secretary  from  HHS  to  the  Dietary 
Guidelines  Advisory  Committee,  Office 
of  the  Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services,  Room  2132,  Switzer  Building, 
330  C  Street,  SW.,  Washington.  IX: 
20201,  (202)  205-9007. 

SUPPLEMENTARY  INFORMATION: 

Dietary  Guidelines  Advisory  Committee 
Task 

The  eleven-member  Committee 
appointed  by  the  Secretaries  of  the  two 
Eiepartments  reflects  the  commitment  by 
the  Department  of  Health  and  Human 
Services  and  Agriculture  to  the 
provision  of  sound  and  current  dietary 
guidance  to  consumers.  The  National 
Nutrition  Monitoring  and  Related 
Research  Act  of  1990  (Pub.  L.  101-445) 
requires  the  Secretaries  of  HHS  and 
USDA  to  publish  the  Dietary  Guidelines 
for  Americans  at  least  every  five 
years.The  Directory  Guidelines 
Advisory  Committee  will  recommend 
revisions  to  the  Secretaries  for  the  1995 
edition  oi  Nutrition  and  Your  Health: 
Dietary  Guidelines  for  Americans. 

Announcement  of  Meeting 

The  Committee's  second  meeting  will 
be  January  11. 1995,  beginning  at  9:00 
a.m.  (full-day  meeting),  January  12, 
1995,  beginning  at  9:00  a.m.  (half-day 
meeting),  and  January  13, 1995, 
beginning  at  9:00  a.m.  (full-day 
meeting),  p.s.t.  The  meeting  will  be  held 
at  the  Holiday  Inn  Financial  District/ 
Chinatown,  Jade  Room,  750  Kearny 
Street,  San  Francisco,  California  94108. 
The  agenda  will  include  (a)  oral 
testimony  from  preregistered  people  or 
groups  (b)  discussion  of  drafts  prepared 
by  members  taking  into  account  public 
testimony  and  written  comments 


submitted  to  date,  and  (c)  formulation  of 
plans  for  future  work  of  the  Committee. 

Public  Participation  at  Meeting 

Tbe  meeting  is  open  to  the  public. 
However,  space  is  limited  for  all 
sessions.  Oral  testimony  from  the  public 
will  be  accepted  for  one  half  day. 
beginning  at  9:00  a.m..  on  January  11, 
1994.  Requests  to  testify  should  be 
mailed  by  January  1, 1995,  to  Karil 
Bialostosky.  Office  of  the  Assistant 
Secretary  for  Health,  Department  of 
Health  and  Human  Services.  330  C 
Street  S.W..  Room  2132.  Switzer 
Building.  Washington,  D.C.  20201,  or 
faxed  to  (202)  205-9478.  Presenters  are 
requested  to  disclose  their  affiliation 
and  their  source  of  fimding  to  attend  the 
meeting  and  limit  their  comments  to 
five  minutes.  The  Committee  requests 
the  submission  of  written  copies  of 
verbal  statements.  Please'call  Karil 
Bialostosky  (202/205-9007)  by 
December  30,  if  you  will  require  a  sign 
language  interpreter  at  the  meeting. 

Written  Comment 

By  this  notice,  the  Committee  is 
extending  the  deadline  to  submit 
written  comments,  views,  information, 
and  data  pertinent  to  review  of  the 
Dietary  Guidelines  for  Americans. 
Comments  should  be  sent  to  Karil 
Bialostosky,  at  the  Office  of  the 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services,  Switzer  Building,  Room  2132. 
330  C  Street.  S.W..  Washington.  D.C. 
20201.  by  January  31, 1995,  to  insure 
consideration  by  the  Committee. 

Dated;  November  10,  1994. 
J.  Michael  McGinnis, 
Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion). 
U.S.  Department  of  Health  and  Human 
Services. 

|FR  Doc.  94-28914  Filed  11-22-94;  8:45  am) 

BILUNG  CODE  416(M>1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-068-01  -71 23-00-6592] 

Emergency  Closure  of  Public  Lands; 
California 

AGENCY:  Bureau  of  Land  Management 
Department  of  the  Interior. 
ACTION:  Emergency  closure  of  public 
lands  to  motorized  vehicles  includes  the 
area  encompassed  by:  vehicle  use 
southeast  of  Barstow  along  and 
including  the  road  south  of  the  Nebo 
Marine  base,  east  to  Camprock  road, 
south  to  Northside  (Lucerne  Valley), 


west  to  state  route  247,  north  to  the 
powerline  road.  San  Bernardino  County. 
California. 

SUMMARY:  In  accordance  of  title  43.  Code 
of  Federal  Regulations  8341.2.  notice  is 
hereby  given  that  all  lands  below,  listed 
lands  and  roads  located  therein 
administrated  by  the  Bureau  of  Land 
Management  (BLM)  have  been  closed  to 
all  motorized  vehicle  use;  except  for 
BLM  operation  and  maintenance 
vehicles,  law  enforcement  vehicles  and 
other  vehicles  specifically  authorized  by 
an  authorized  officer  of  the  Bureau  of 
Land  Management;  and  except  for  the 
list  of  routes  administered  by  the  BLM 
which  are  identified  below,  which  will 
be  signed  open. 

This  closure  affects  ALL  of  the  public 
lands,  from  the  powerline  southeast  of 
Barstow  (south  of  the  Nebo  Marine 
Base),  ea.st  to  Camprock  road,  south  to 
Northside  road  (Lucerne  Valley), 
bordered  by  State  route  247  to  the  west: 
OPEN  ROUTES:  Open  routes  of  travel  have 
been  established  through  the  closed 
area.  These  routes  are  signed  as  "open 
routes"  on-site  while  all  other  routes  are 
closed.  A  map  of  the  closure  and  the 
specific  open  routes  are  available  bom 
the  Bureau  of  Land  Management,  150 
Coolwater  Lane,  Barstow  CA  92311, 
(619)-256-3591. 

DATES:  The  emergency  closure  goes  into 
effect  and  will  remain  in  effect  for  or 
until  a  formal  motor  vehicle  route 
planning  and  designation  has  been 
completed  for  this  area  in  accordance 
with  title  43,  Code  of  Federal 
Regulations  8342.2,  whichever  comes 
first;  or  until  the  Authorized  officer 
determines  it  is  no  longer  needed.  This 
closure  may  be  extended  at  the 
authorizing  officer's  discretion  if  formal 
route  designation  has  not  yet  occurred. 
SUPPLEMENTARY  INFORMATION:  This 
closure  is  required  to  mitigate  the 
impacts  of  unregulated  street-legal  and 
non-street  legal  motorized  use  in  a  class 
"L"  limited  use  area  as  designated  in 
the  California  Desert  District 
Conservation  Area  Plan  (1980),  as 
amended.  This  area  is  important  to 
wildlife,  upland  game  birds,  desert 
tortoise  habitat,  and  the  desert  tortoise, 
a  threatened  species  (listed  in  1989  as 
endangered,  downgraded  to  threatened 
in  1990).  This  area  is  impacted  by  the 
neighboring  Stoddard  Valley  OHV  Area 
and  Johnson  Valley  OHV  Area.  Route 
proUferation  is  occurring  within  the 
area  impacting  the  habitat  of  the  desert 
tortoise.  This  closure  will  allow  for 
permitted  use,  including  but  not  limited 
to  grazing,  recreation  and  mining. 
PENALTIES:  Failure  to  comply  with  this 
closure  is  punishable  by  a  fine  not  to 


exceed  $100,000  and/or  imprisonment 
not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT:  Area 
Manager  Barstow  Resource  Area  (619 
256-2729).  Maps  of  the  closure  will  be 
posted  at  the  closest  Daggett,  Barstow 
and  Lucerne  Valley  Post  Offices  and 
may  also  be  obtained  from  the  Barstow 
Resource  Area,  150  Coolwater  Lane, 
Barstow  CA  92311. 

Dated:  November  8, 1994. 
Tim  Read. 

Acting  Area  Manager.  Barstow  Resource  Area. 
[FR  Doc.  94-28880  Filed  11-22-94:  8:45  am] 
BILUf4G  CODE  431»-4»-P 

(CA-068-01  -7123-00-6592] 

Temporary  Closure  of  Public  Lands  in 
San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management. 

Department  of  the  Interior. 

ACTION:  Notice  of  Temporary  Closure  of 

Public  Lands  in  San  Bernardino  County, 

CA. 

SUMMARY:  In  accordance  with  Title  43. 
Code  of  Federal  Regulations  8364.1. 
notice  is  hereby  given  that  certain 
Pubhc  Lands  located  north  and  east  of 
Lucerne  Valley,  California  are  closed  to 
entry  with  additional  lands  being  closed 
to  motorized  vehicle  use  from 
November  24,  1994  through  November 
27,  1994.  This  closure  begins  at  the 
intersection  of  Anderson  Dry  Lake  Road 
and  Camp  Rock  Road  and  continues  NW 
approximately  23  miles  to  Highway  247. 
This  23  mile  section  includes  the  1994 
American  Motorcycle  Association's 
Point-to-Point  Event's  connecting  route 
between  Johnson  Valley  and  Stoddard 
Valley.  The  Pubfic  Lands  which  are 
closed  to  entry  encompass  the  23  mile 
event  route  plus  one  mile  on  either  side 
of  the  route.  The  additional  lands  that 
are  closed  to  motorized  vehicle  use 
include  all  designated  routes  that  cross 
the  23  mile  event  route. 

Order:  Effective  at  0600  hours  (6:00 
a.m.p.s.t),  Thursday  November  24, 1994 
through  1700  hours  (5:00  p.m.p.s.t) 
Simday,  November  27,  1994,  all  pubHc 
lands  crossed  by  the  1994  American 
Motorcycle  Association's  Point-to-Point 
Event's  connecting  route  between 
Johnson  Valley  and  Stoddard  Valley  and 
all  public  lands  that  are  within  one  mile 
on  either  side  of  this  route  will  be 
closed  to  entry.  The  legal  land 
descriptions  for  the  public  lands 
affected  by  this  closure  to  entry  are  as 
follows: 

San  Beniardiiio  BaseUn*  and  MeridiAD 

T.8N..R.1W.. 
Sees.  34.  35 


T.7N.,R.1VV., 
Sees.  2.  3.4.9,10,11,12 

T.7N,  R.1E., 

6,  7.  8,  15.  18. 19,  20,  21,  22.  26,  27.  28, 

30.31,32,  34 
T.6N.  R.lE., 

Sees.  2.3,  10.11.  12.  14,15 
T.6N,  R.2E., 
Sees.  6,  7.  8.  18,  19,  20.  27.  28,  30,  32 

No  person  may  enter  any  portion  of 
this  closure. 

Also  effective  at  0600  hours  (6:00 
a.m.p.s.t),  Thursday  November  24, 1994 
through  1700  hours  (5:00  p.m.p.s.t) 
Sunday,  November  27, 1994.  all 
designated  routes  on  public  lands  which 
intersect  the  1994  American  Motorcycle 
Association's  Point-to-Point  Event's 
connecting  route  between  Johnson 
Valley  and  Stoddard  Valley  will  be 
closed  to  motorized  vehicle  use.  The 
descriptions  for  these  additional  closed 
routes  are  as  follows: 

San  Bernardino  Baseline  and  Meridian 

1.  The  connecting  route  that  starts 
from  the  pipeline  road(SV  183)  and 
leads  approximately  two  and  one  half 
miles  northwest  to  the  event  route.  The 
road  begins  in  the  northeast  quarter  of 
T.7N.  R.lW,  sec.  23  crosses  sections  14 
and  1 1  and  ends  in  the  southwest 
quarter  of  T.7N,  R.lW,  sec.  2. 

2.  An  approximate  six  and  one  half 
mile  portion  of  the  pipeline  road 
(SV183)  that  begins  in  the  northwest 
quarter  of  T.7N,  R.lW,  sec.  24,  crosses 
T.7N,  R.lE  sees.  19,  20, 17, 16, 15, 14, 
13  and  ends  at  a  road  junction  in  the 
southwest  quarter  of  T.7N,  R.lE,  sec.  15. 

3.  An  approximate  eight  mile  portion 
of  the  pipeline  route  that  nms  north 
from  Harrod  Road  to  SV183.  The  closure 
begins  near  the  center  of  T.6N,  R.1E, 
sec.  23,  crosses  T.6N,  R.lE,  sees.  23,  14. 
11.2.  1  and  T.7N,R.l,  sees.  36.25,24, 
23,  branches  off  the  pipeline  in  the 
northeast  quarter  of  sec.  23,  runs 
northwest  across  sec.  14  and  ends  at  SV 
183  in  the  southeast  quarter  of  T.  7N,  R. 
IE,  sec.  11. 

4.  An  approximate  five  mile  section  of 
route  that  begins  on  the  west  section 
line  of  T.  6N,  R.  IE,  sec.  33  and  runs 
northeast  through  sees.  33,  28,  22, 15, 
14, 11  and  ends  at  the  event  route  in  the 
north  half  of  T.6N,  R.  IE,  seel  1 . 

5.  An  approximate  one  mile  section  of 
the  pipeline  route  that  begins  at  a  road 
jimction  in  the  northeast  quarter  of 
T.6N,  R.  IE,  sec.  23,  runs  northeast 
through  T.6N.  R.1E,  sees.  23, 14, 13  and 
ends  at  a  natural  roadblock  in  the 
northeast  quarter  of  T.  6N,  R.lE,  sec.  13. 

6.  An  approximate  seven  mile  section 
df  the  pipeline  route  that  begins  at 
Camp  Rock  Road  in  the  southwest 
quarter  of  T  6N..  R.2E.,  sec.  14  and  runs 
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southwest  through  T.6N,  R.2E..  sec  14, 
13.  22,  21,  28.  29.  30.  31.  T.  6N.  R.lE.. 
sec.  36.  35  and  ends  at  a  pipeline 
junction  in  the  southwest  quarter  of  T. 
6N..R.lE..sec.  35. 

A  map  showing  the  areas  and  routes 
affected  by  the  closure  is  available  from 
the  Barstow  Resource  Area  Office.  150 
Coolwater  Lane.  Barstow.  CA  92311. 

No  person  may  use.  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
or  control  over  any  type  of  motorized 
vehicle  within  this  closure  area  or  on 
closed  routes. 

Exemptions  to  this  order  are  granted 
to  the  following:  The  five  himdred  event 
participants  and  event  officials 
authorized  by  the  Bureau  of  Land 
Management's  authorized  officer. 

Employees  of  valid  right-of-way 
holders  in  the  course  of  duties 
associated  with  the  right-of-way. 

Holders  of  valid  lease{s)  and/or 
permit(s)  and  their  employees  in  the 
course  of  duties  associated  with  the 
lease  and/ or  permit. 

All  persons  expressly  authorized  by 
the  Barstow  Area  Manager. 

All  other  exemptions  to  this  order  are 
-by  written  authorization  of  the  Barstow 
Resource  Area  Manager.  Person(s) 
seeking  an  exemption  may  submit  their 
requests  in  writing  to  the  Barstow 
Resource  Area  Manager  (150  Coolwater 
Lane,  Barstow.  CA  92311).  The  requests 
must  include  a  detailed  description 
outhning  the  purpose  or  need  for  the 
exemption,  specific  areas  to  be  used, 
and  the  dates  of  the  exemption. 
BACKGROUND:  The  purpose  of  this 
temporary  closure  is  to  protect  all 
Public  Land  resources  on  or  adjacent  to 
the  1994  American  Motorcycle 
Association's  Point -to-Point  Event's 
connecting  route  between  Johnson 
Valley  and  Stoddard  Valley  and 
associated  areas  from  large  scale  foot 
and  horse  traffic  and  unmanaged 
vehicle  use.  Resources  most  critical  to 
the  areas  affected  by  this  closure  are  the 
desert  tortoise  and  its  habitat.  The 
desert  tortoise  is  listed  as  a  threatened 
species  under  the  Federal  Endangered 
Species  Act  and  is  afforded  increased 
protection  under  the  terms  of  the  Act. 
EFFECTIVE  DATE:  This  closure  will  be  in 
effect  from  0600  hours  (6:00  a.m.p.s.t), 
Thursday  November  24, 1994  through 
1700  hours  (5:00  p.m.p.s.t)  Sunday. 
November  27. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Manager,  Barstow  Resource  Area,  150 
Coolwater  Lane,  Barstow,  CA  92311. 
(619) 256-3591. 

SUPPt.EMENTARY  INFORMATION:  The 
environmental  assessment  and  maps 
showing  the  areas  and  routes  affected  by 
this  closure  order  are  available  by 
contacting  the  aforementioned  office. 


Authority  for  this  temporary  closure 
order  is  found  in  43  CFR  8364.1. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  $100,000  andJ 
or  imprisonment  not  to  exceed  12 
months. 

Dated:  November  8. 1994. 
Tim  Read. 

Acting  Area  Manager.  Barstow  Resource  Area. 
[FR  Doc.  94-28881  Filed  11-22-94;  8:45  am) 

BILUNO  CODE  4310-40-P 

[OR-080-O5-6350-00  GP-5-025] 

Resource  Management  Plan;  Salem 
District,  Salem,  OR 

ACTION:  Notice  of  Availability  of  the 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement 
for  the  Salem  District,  Salem,  Oregon. 

SUMMARY:  PirsLiant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1970,  section  202(f)  of  tlie  Federal 
Land  Policy  and  Management  Act  of 
1976,  and  43  CFR  part  1610,  a  proposed 
resource  management  plan/final 
environmental  impact  statement 
(PRMP/FEIS)  for  the  Salem  District, 
Oregon,  has  been  prepared  and  is 
available  for  review  and  comment.  The 
PRMP/FEIS  describes  and  analyzes 
future  options  for  managing 
approximately  398,100  acres  of  mostly 
forested  public  land  and  27,800  acres  of 
non-Federal  surface  ownership  with 
federal  mineral  estate  administered  by 
the  Bureau  of  Land  Management  in  12 
counties  in  northwest  Oregon. 
PUBLIC  PARTICIPATION:  Copies  of  the 
PRMP/FEIS  and  a  summary  of  it  may  be 
obtained  from  the  Salem  District  Office. 
Public  reading  copies  will  be  available 
for  review  at  local  public  libraries, 
goverrmient  document  depository 
libraries,  and  at  the  following  BLM 
locations: 
Office  of  External  Affairs,  Main  Interior 

Building,  Room  5647.  1849  C  Street, 

N.VV.,  Washington,  D.C.  20240 
Public  Room,  Oregon  State  Office,  1515 

S.W.  Fifth,  Portland,  OR  97201 
Salem  District  Office,  1717  Fabr>'  Road 

S.E.,  Salem,  OR  97306 
Tillamook  Resource  Area  Office,  4610 

Third  St..  Tillamook.  OR  97141 

All  other  BLM  offices  in  western 
Oregon. 

An  open  house  with  the  opportunity 
to  discuss  the  PRMP/FEIS  will  be  held 
at  the  Salem  District  Office.  The  open 
house  will  be  held  on  December  1. 1994. 
from  1-5  p.m.  and  7-9  p.m. 

There  will  be  a  30-day  comment/ 
protest  period  beginning  November  18. 
1994.  when  the  Environmental 
Protection  Agency  is  expected  to 


publish  its  Notice  of  Availability  in  the 
Federal  Register.  Anyone  can  comment 
on  the  PRMP/FEIS,  but  only  those 
persons  or  organizations  who 
participated  in  the  plarming  process 
leading  to  this  PRMP/FEIS  may  protest. 
The  comment/protest  period  will  close 
December  19, 1994. 

A  protesting  party  may  raise  only 
those  issues  which  were  submitted  for 
the  record  during  the  planning  process. 
Protests  of  proposed  plan  elements  that 
merely  adopt  decisions  made  in  the 
1994  Record  of  Decision  for 
Amendments  to  Forest  Service  and 
Bureau  of  Land  Management  Planning 
Documents  Within  the  Range  of  the 
Northern  Spotted  Owl  (SEIS  ROD)  will 
be  dismissed,  as  the  director  has  no 
authority  to  overrule  those  decisions. 
Details  of  the  protest  proce:'.s  can  be 
found  in  the  PRMP/FEIS. 

Comments  on  the  PRMP/FCIS  -hould 
be  sent  to:  District  Manager,  Burt,au  of 
Land  Management,  Salem  Di.strict 
Office,  1717  Fabry  Road  SE,  Salem. 
Oregon,  97306. 

Protests  should  be  sent  to  the  Director 
(760),  Bureau  ol  Land  Management, 
1849  C  Street  N.W.,  Washington,  DC. 
20240,  within  the  30-day  protest  period. 
FOR  FURTHER  INFORMATION,  CONTACT:  Bob 
Saunders,  RMP  Team  Leader,  Salem 
District  Office.  Phone  (503)  375-5634.  • 
SUPPLEMENTARY  INFORMATION:  The 
PRMP/FEIS  describes  and  analyzes 
seven  alternatives  which  address  the 
following  issues/topics: 

(1)  limber  production  practices; 

(2)  old-gro%vth  forests  and  habitat 
diversity; 

(3)  threatened  and  endangered  and 
otlier  special  status  species  habitat 
(including  habitat  for  the  northern 
spotted  owl); 

(4)  special  areas; 

(5)  visual  resources; 

(6)  stream,  riparian,  and  water  quality: 

(7)  recreation  resources; 

(8)  wild  and  scenic  rivers; 

(9)  land  tenure;  and 

(10)  rural  interface  areas. 

The  PRMP/FEIS  also  incorporates  the 
land  use  allocations  and  management 
direction  from  the  1994  Record  of 
Decision  for  Amendments  to  Forest 
Service  and  Bureau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 
Spotted  Owl  (SEIS  ROD). 

In  the  BLM's  proposed  resource 
management  plan,  water  quality  would 
be  maintained  or  improved  primarily  by 
a  combination  of  best  management 
practices  and  exclusion  of  selected  areas 
from  planned  timber  harvest. 
Particularly  important  exclusion  areas 
would  be  riparian  zones. 


The  major  land  use  allocations  of  the 
proposed  resource  management  plan  are 
as  follows:  Late-Successional  Reserves. 
211.800  acres;  Riparian  Reserves. 
221,800  acres  (these  are  included  within 
the  other  major  land  use  allocations); 
Adaptive  Management  Area,  123,400 
acres;  General  Forest  Management  Area, 
107,300  acres;  CormecUvity /Diversity 
Blocks,  27,400  acres;  and  7,900  acres  of 
wilderness  and  a  District-Designated 
Reserve. 

In  addition  to  protecting  listed  or 
proposed  threatened  and  endangered 
species  as  required  by  the  Endangered 
Species  Act,  the  BLM  would  manage 
habitats  of  Federal  candidate.  State- 
listed,  and  Bureau-sensitive  species  to 


maintain  their  populations  at  a  level 
that  would  avoid  contributing  to  listing 
of  the  species.  Additional  sf>ecies  listed 
in  the  SEIS  ROD  would  also  be  surveyed 
and  managed. 

Management  would  provide  a  wide 
variety  of  recreation  opportunities,  with 
particular  emphasis  on  developed 
recreation  sites,  areas  and  trails,  and 
outstanding  natural  areas. 

Two  river  segments  totafing  27.7 
miles  would  be  found  suitable  for 
designation  by  Congress  as  recreational 
river  areas  under  the  Wild  and  Scenic 
Rivers  Act.  Some  36.4  other  miles  of 
river  determined  eligible  for  designation 
and  studied  by  the  BLM  would  be  found 
not  suitable  for  designation. 

Proposed  Special  Areas 


Most  BLM-administered  lands  with 
potential  for  occurrence  would  remain 
available  for  mineral  leasing  and 
location  of  mining  claims,  but  6,200 
acres  would  be  closed  to  leasing  for  oil 
and  gas  resources  and  22.100  acres 
would  be  closed  to  location  of  claims. 

The  PRMP/FEIS  proposes 
continuation  of  designation  of  19  acres 
of  critical  environmental  concern 
(ACEC)  and  designation  of  9  new 
ACECs.  The  proposed  resource 
management  plan  would  redesignate  or 
designate  the  following  ACECs  and  one 
other  special  area  with  the  noted 
restrictions. 


Name 


A.J.  Dwyer— Scenic  Area 

Carolyn's  Crowrv— ACEC/RNA 

Crabtree/Shafer  Creek— ACEC/RNA/ONA 
Elk  Creek— ACEC  

II 

f^orest  Peak— ACEC/RNA 

Grass  Mtn.— ACEC/RNA  

High  Pk.-Moon  Cr.— ACEC/RNA  

Larch  Mtn.— Env.  Ed.  Site  

Little  Grass  Mtn.— ACEC/ONA V 

Little  Sink— ACEC/RNA  

Lost  Prairie — ACEC  

Marys  Peak— ACEC/ONA 

Middle  Santianv- Terrace  ACEC  

Nestucca  River- ACEC  

North  Santian>— ACEC '. 

Rrckreall  Ridge— ACEC Z 

Saddleback  Mtn.— ACEC/RNA  , 

Sandy  River  Gorge— ACEC/ONA  

Sheridan  Peak— ACEC  

Soosap  Meadows— ACEC  

The  Butte— ACEC/RNA  

Valley  of  the  Giants— ACEC/ONA  

Walker  Flat— ACEC  

White  Rock  Fen— ACEC 

Wilhoit  Spring— ACEC  

Willamette  River— Parcels  

Williams  Lake— ACEC  

Yampo— ACEC  

Yaquina  Head— ACEC/ONA  ."."!!"" 


Acres 


5 

261 

961.5 

1.577 


'  Thinning  in  timt)er  up  to  1 1 0  years  old. 
2  Mineral  resources  not  federally  administered. 
ACEC=Area  of  Critical  Environmental  Concern 
RNA=Research  Natural  Area 
ONA=Outstanding  Natural  Area 
NSO=No  Surface  Occupancy 
AR=Additional  restrictksns 
N/AzNot  applicable 


134 

726 

1.538 

183 

45 

81 

58 

104 

108 

,062 

31 

177 

151 

400 

299 

343 

40 

51 

10 

51 

170 

76 

98 

13 
106 


Off-highway  ve- 
hk:le  designa- 
tion 


Limited 
Closed 
Limited 
Closed 

Ck)sed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Limited 
Closed 
Limited 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Ck>sed 
Limited 
Closed 
Limited 

Closed 

Limited 
Limited 
Limited 


Leasable  min- 
eral entry 


Open— NSO 
Operv- NSO 
Open— NSO 
Open— NSO 


Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 
Open— NSO 

No 

Open— NSO 
Open— NSO 
Open— NSO 

N/A2  

Open— NSO 
Open— NSO 
Open— NSO 

Open-^SO 

Open— NSO  . 
Ooen— NSO  . 
Open— NSO  . 


Locatable/sal- 

at)le  mineral 

entry 


Closed 
Ck)sed 
Ck>sed 
Ctosed 


Ctosed  .... 
Ctosed  .... 
Ckjsed  .... 
Ctosed  .... 
Closed  .... 
Ctosed  .... 
Closed  .... 
Ctosed  .... 
Ctosed  .... 
Ctosed  .... 
Ctosed  .... 
Ctosed  .... 
Closed  .... 
Ctosed  .... 
Open— A  R 

Closed  

Closed  .... 

N/A2  

Closed  

Closed  

Closed  

Ctosed  

Ctosed  

Closed  

Ctosed  


Timber  har\,'est 


No. 
No. 
No. 
No- Primary 

Zone. 
Yes-Secondary 

Zone.' 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
Uo. 
No. 
No. 
No. 
Yes.' 
No. 
No. 
»^. 
No. 
No. 
No  Commercial 

Timt)er. 
No  Commercial 

Timber. 
No. 
No. 
No  Commercial 

Timt)er. 


There  are  three  potential  ACEC  areas 
identified  that  meet  the  Bureau  criteria 
of  relevance  and  importance  but  are  not 


included  in  whole  or  in  part  in  the 
PRMP/FEIS  described  above.  One 
existing  ACEC  would  not  be 


redesignated  because  it  does  not  meet 
ACEC  criteria.  The  primary  values  of 
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these  areas  would  be  protected  by  other 
allocations. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
ACECs  and  the  requirements  of  the  final 
revised  Department  of  the  Interior/ 
Department  of  Agriculture  Guidelines 
for  eligibility.  Classification  and 
Management  of  Rivers  PR  VoL  47,  No. 
173.  pg.  39454). 

Dated:  November  9. 1994. 
Van  W.  Manning, 
District  Manager. 

IFR  Doc.  94-28872  Filed  11-22-94;  8:45  am] 
BtUINQ  CODE  4310-S3-P 

[AZ-050-05-1210-04;  AZA  25501] 

Arizona:  Muggins  Mountains 
Wilderness;  Implementation  of 
Recreational  Management  Provisions 
in  the  Muggins  Mountains  Wilderness 
Management  Plan 

agency:  Bureau  of  Land  Management. 

hiterior. 

ACTION:  Closure  of  Muggins  Mountains 

Wilderness  to  surface  disturbing  tools. 

equipment,  and  activities  associated 

with  recreational  mineral  extraction  and 

hobby  mineral  collection. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Yuma  District  has 
initiated  implementation  of  recreational 
management  provisions  of  the  Muggins 
Mountains  Wilderness  Management 
Plan  which  close  the  Muggins 
Mountains  Wilderness  to  the  use  of  dry 
washers,  rocker  boxes,  and  similar 
devices  for  recreational  mineral 
extraction.  Additionally,  the  closure 
prohibits  the  use  of  metal  detectors  and 
digging  or  prying  tools  such  as  shovels 
or  rock  hammers  for  hobby  mineral 
collection.  The  closure  is  in  effect  until 
further  notice  and  affects  all  of  the 
Muggins  Mountains  Wilderness. 
7710.98  acres  more  or  less,  as  described 
by  the  Muggins  Mountains  Wilderness 
Boundary  Map  and  BLM  survey  in 
Towmships  7  and  8  South,  Ranges  19 
and  20  West.  Gila  and  Salt  River 
Meridian.  Arizona.  The  BLM  survey  was 
completed  on  February  27. 1992  and 
accepted  on  April  10, 1992. 
EFFECTIVE  DATE:  November  5, 1994. 
FOfl  FURTHER  INFORMATION  CONTACT:  Ron 
Morfin.  Wilderness  Specialist.  Yuma 
Resource  Area,  3150  Winsor  Avenue. 
Yuma.  Arizona  85365.  telephone  (602) 
726-6300. 

SUPPLEMENTARY  INFORMATION;  This 
action  is  authorized  by  Title  43,  Code  of 
Federal  Regulations.  Subpart  8560. 
Section  1-1  and  is  being  taken  to  protect 
wilderness  values.  The  action  was 


called  for  in  the  Muggins  Moimtains 
Wilderness  Mtmagement  Plan  which 
was  available  for  a  30-day  public  review 
and  comment  period  that  ended  on 
October  21. 1994. 

Pubhc  notice  of  this  action  will  be 
posted  at  the  Yuma  District  Office,  and 
at  entry  points  to  the  Muggins 
Mountains  Wilderness  where  activities 
affected  by  this  notice  have  occurred. 
Violations  of  this  order  as  provided  for 
by  Title  43.  Code  of  Federal  Regulations. 
Subpart  8560,  Section  5,  and  Title  18, 
United  States  Code,  Section  3571,  are 
punishable  by  a  fi^e  not  to  exceed 
$100,000  for  individuals  and  $200,000 
for  organizations  and/ or  imprisonment 
not  to  exceed  12  months. 

Dated:  November  14, 1994. 
Judith  I.  Reed, 

District  Manager. 

IFR  Doc.  94-28P70  Filed  11-22-94;  8:45  am) 

BM.LiNG  CO0€  4310-32-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Pennit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-794720 
/^pp/ican(;  Circus  Tihany,  Sarasota,  Florida 

The  applicant  requests  a  permit  to 
export  one  female  Asian  elepheuit 
(Elephas  maximus)  to  Beto  Carreiro 
World,  Brazil,  for  the  purpose  of 
enhancement  of  survival  through 
conservation  education. 
Applicant:  Bobby  Berosini,  Ltd.,  Las  Vegas, 

Nevada 

PRT-79622 

The  applicant  requests  a  permit  to 
export  and  re-import  four  female  and 
one  male  captive-bred  orangutans 
(Pongo  pygmaeus)  to/from  Televisa, 
Mexico  City,  Mexico,  for  the  purpose  of 
enhancement  of  survival  of  the  species 
through  conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  432,  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 


Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  17, 1994. 
Mary  Ellen  Amtower, 
Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[PR  Doc.  94-28863  Filed  11-22-94;  8:45  ami 
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Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permits. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

Pennit  No.  PRT-776608. 
Applicant:  Monk  &  Associates,  Walnut 

Creek,  California. 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (harass  by 
survey,  collect  and  sacrifice  voucher 
specimens)  hatched  individuals  of  the 
conservancy  fairy  shrimp  (Branchinecta 
conservatio],  longhom  fairy  shrimp 
(Branc/j/necfa  longiantenna),  and  vernal 
pool  tadpole  shrimp  [Lepidurus 
packardi)  to  determine  presence  or 
absence  of  the  species  in  vernal  pools 
throughout  the  species'  range  in 
Cahfomia  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Permit  No.  PRT-787917. 
Applicant:  Earth  Technology,  Colton, 

California. 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (harass  by 
survey,  collect  and  sacrifice  voucher 
specimens)  hatched  individuals  of  the 
conservancy  fairy  shrimp  [Branchinecta 
conservatio),  longhom  fairy  shrimp 
(Branchinecta  longiantenna).  Riverside 
fairy  shrimp  [Streptocephalus  wootoni), 
and  vernal  pool  tadpole  shrimp 
(Lepidurus  packardi]  to  determine 
presence  or  absence  of  the  species  in 
vernal  pools  at  March  Air  Force  Base, 
Riverside  County,  California  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 
Permit  No.  PRT-796280. 


Applicant:  Hydrozoology,  Newcastle, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  eggs  and 
hatched  individuals  of  the  conservancy 
fairy  shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  and  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi)  to 
determine  presence  or  absence  of  the 
species  in  vernal  pools  throughout  the 
specie^'  range  in  California  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Permit  No.  PRT-796282. 
ApphaiPi:  Biosystems  Analysis,  Santa 

Cruz,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  eggs  and 
hatched  individuals  of  the  conservancy 
fairy  shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  and  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi)  to 
detemiine  presence  or  absence  of  and 
conduct  population  analysis  on  the 
species  in  vernal  pools  throughout  the 
species'  range  in  California  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Permit  No.  PRT-796284 
Applicant:  Mr.  Chris  D.  Rogers, 

Anderson,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  hatched 
individuals  of  the  conservancy  fairy 
slirimp  (Branchinecta  conservatio)\o 
determine  presence  or  absence  of  and 
conduct  population  analysis  on  the 
species  in  vernal  pools  throughout  the 
species'  range  in  Califomia  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Pennit  No.  PRT-796286. 
Applicant:  The  Nature  Conservancy, 

Tiburon,  Cahfomia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  hatched 
individuals  of  the  conservancy  fairy 
shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna).  Riverside  fairy  shrimp 
(Streptocephalus  wootoni),  and  vemal 
pool  tadpole  shrimp  (Lepidurus 
packardi)  to  determine  presence  or 
absence  of  the  species  in  vemal  pools 
throughout  the  species'  range  in 
Califomia  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Permit  No.  PRT-796288. 
AppHcant:  Cahfomia  Department  of 

Transportation,  Sacramento, 

Califomia. 


The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  eggs  and 
hatched  individuals  of  the  conservancy 
fairy  shrimp  (Branchinecta  consen'atio), 
longhom  fairy  shrimp  [Branchinecta 
longiantenna).  Riverside  fairy  shrimp 
(Streptocephalus  wootoni),  and  vemal 
pool  tadpole  shrimp  [Lepidurus 
packardi)  to  determine  presence  or 
absence  of  the  species  in  vemal  pools 
throughout  the  spe<;ies'  range  in 
Cahfomia  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
DATES:  Written  comments  on  the  permit 
applications  must  be  received  by 
December  23, 1994. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181.  Please  refer  to  the 
respective  permit  number  for  each 
apphcation  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents,  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  following  office:  Division 
of  Consultation  and  Conservation 
Planning,  Ecological  Services,  U.S.  Fish 
and  Wildhfe  Service,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181. 
Telephone:  503-231-2063;  FAX:  503- 
231-6243.  Please  refer  to  the  respective 
permit  number  for  each  application 
when  requesting  copies  of  documents. 

Dated:  Novem.ber  14, 1994. 
William  F.  Shake, 

Acting  Deputy  Regional  Director.  Region  1. 
Portland,  Oregon. 

[PR  Doc.  94-28871  Filed  11-22-94:  8:45  ami 
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National  Parle  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains 
From  the  Island  of  Molokai,  HI,  In  the 
Possession  of  the  Los  Angeles  County 
Museum  of  Natural  History 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act. 
25  U.S.C.  3003(d).  of  completion  of  the 
inventory  of  Native  American  human 


remains  from  the  island  of  Molokai,  HI, 
that  are  presently  in  the  possession  of 
the  Los  Angeles  County  Museum  of 
Natural  History. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  Los  Angeles  County  Museum  of 
Natural  History  curatorial  staff  in 
consultation  with  representatives  of  Huj 
Malama  I  No  Kupuna  'O  Hawai'i  Nei. 
The  human  remains  consist  of  two 
human  teeth  and  two  fragments  of 
human  teeth.  The  human  remains  were 
donated  to  the  Los  Angeles  County 
Museum  of  Natural  History  in  1927  by 
Dr.  William  A.  Br\'an,  Director,  Los 
Angeles  County  Museum.  The  human 
remains  were  catalogued  into  the 
museum  as  A.  1463.27-36  with  the 
description:  "box  of  human  teeth  from 
the  battle  field  of  Momumi." 

Inventory  of  the  human  remains  and 
review  of  accompanying  documentation 
indicate  that  no  knowi  individuals 
were  identifiable.  A  representative  of 
Hui  Malama  I  Na  Kupuna  'O  Hawai'i 
Nei  has  identified  "Momumi"  as  the  site 
of  Mo'omomi  on  the  island  of  Molokai 
and  stated  that  the  sand  dunes  of 
Mo'omumi  have  long  been  used  as 
burial  grounds  for  ancestral  Native 
Hawaiians.  Reference  to  the  "battlefield 
of  Momumi"  is  thought  to  refer  to  this 
burial  area.  The  representative  of  Huj 
Malama  I  Na  Kupuna  O  Hawai'i  Nei 
has  also  provided  documentation  that 
shows  that  Bryan  and  others  collected 
human  remains  from  Mo'omumi. 
Based  on  the  above  mentioned 
information,  officials  of  the  Los  Angeles 
County  Museum  of  Natural  History  have 
determined  that,  pursuant  to  25  U'S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  human 
remains  and  present-day  Native 
Hawaiian  organizations. 

This  notice  has  been  sent  to  officials 
of  Huj  Malama  I  Na  Kupuna  'O  Hawai'i 
Nei,  the  Office  of  Hawaiian  Affairs,  and 
the  Molokai  Island  Biu-ial  Council,  all  of 
which  qualify  as  Native  Hawaiian 
organizations  as  defined  by  25  U.S.C. 
3001  (11).  Representatives  of  any  other 
Native  Hawaiian  organization  which 
beheves  itself  to  be  cuhurally  affiliated 
with  these  human  remains  should 
contact  Dr.  Margaret  Ann  Hardin, 
Curator  and  Section  Head, 
Anthropology,  Los  Angeles  County 
Museum  of  Natural  History,  900 
Exposition  Boulevard,  Los  Angeles,  CA 
90007;  telephone:  (213)  744-3382. 
before  December  23. 1994.  Repatriation 
of  these  human  remains  to  Huj  Malama 
I  Na  Kupuna  'O  Hawai'i  Nei  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
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Dated:  November  15, 1994. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 
Chief,  Archeological  Assistance  Division. 
IFR  Doc.  94-28903  Filed  11-22-94;  8:45  am] 
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Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the 
Metropolitan  Museum  of  Art,  New  York 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice 

Act  of  1990  of  the  intent  to  repatriate 
a  cultural  item  in  the  possession  of  the 
MetropoUtan  Museum  of  Art  that  meets 
the  detinitions  of  "sacred  object"  and 
"object  of  cultural  patrimony"  imder 
section  2  of  the  act. 

The  carved  wooden  figure  measures 
29  3/4  inches  high.  The  figure  was 
donated  by  Mr.  Raymond  Weilgus  in 
1964  to  the  Museum  of  Primitive  Art. 
The  figure  was  transferred  to  the 
Metropolitan  Museum  of  Art  in  1978. 
Museum  records  do  not  indicate  where 
or  when  the  object  was  originally 
collected. 

Information  regarding  the  carved 
wooden  figure  was  included  in  the 
summary  sent  to  the  Pueblo  of  Zimi  in 
November,  1993.  A  representative  of  the 
Pueblo  of  Zuni  subsequently  requested 
additional  documentation  of  the  figure, 
including  museum  records  and  a 
photograph.  Representatives  of  the 
Pueblo  of  Zuni  have  inspected  the 
museum  records  and  the  photograph 
and  have  identified  the  carved  wooden 
figure  as  being  a  Ahayu:da  or  War  God. 
The  Pueblo  of  Zuni  affirms  that  this 
Ahayu-.da  is  needed  by  traditional  Zimi 
religious  leaders  for  the  practice  of 
traditional  Zuni  religion  by  present-day 
adherents.  The  Pueblo  of  Zuni  also 
affirms  that  this  Ahayu.da  is  of  ongoing 
importance  to  the  pueblo  as  a  whole  and 
could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual  member  of  the  Pueblo  of 
Zuni. 

Based  on  the  above  mentioned 
information,  officials  of  the 
MetropoUtan  Museum  of  Art  have 
determined  that, 

pursuant  to  25  U.S.C.  3001  (2),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  figure  and  the  Pueblo  of 
Zuni.  Officials  of  the  Metropolitan 
Museum  of  Art  have  also  determined 
that  the  figure  meets  the  definitions  of 
sacred  object  and  object  of  cultural 
patrimony  pursuant  to  25  U.S.C.  3001 
(3){C). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 


affiliated  with  this  object  should  contact 
Julie  Jones,  Curator  in  Charge, 
Department  of  the  Arts  of  Afiica, 
Oceania,  and  the  American, 
Metropolitan  Museimi  of  Art,  1000  5th 
Avenue,  NY,  NY  10028-1098, 
telephone:  (212)  570-  3705  before 
December  23, 1994.  Repatriation  of  the 
object  to  the  Pueblo  of  Zuni  can  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  November  16, 1994. 
Dr.  Frauds  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Chief,  Archeological  Assistance  Division. 
(FR  Doc.  94-2^^01  Filed  11-22-94;  8:45  ami 
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Notice  of  Inventory  Completion  for 
Native  Hawaiian  Remains  From  Sunset 
Beach,  North  Shore  of  O^hu,  HI,  in  the 
Possession  of  the  University  of  Alaska 
Museum,  University  of  Alaska 
Fairtjanks,  In  Fairt>anks,  AK 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the 
completion  of  inventory  of  human 
remains  under  Section  2  of  the  act  in  the 
possession  of  the  University  of  Alaska 
Museum,  University  of  Alaska 
Fairbanks. 

The  human  remains  consist  of  a 
cranium  and  mandible  collected  at 
Sunset  Beach,  North  Shore  of  Oahu, 
Hawaii  by  Margaret  MacMahon  Ellis  in 
1948.  Accession  records  indicate  that 
the  human  remains  were  donated  to  the 
University  of  Alaska  Museum  on  May  1 , 
1949  by  Mrs.  Ellis  and  are  identified  as 
Accession  422,  Catalog  16-1. 

The  human  remains  represent  an 
adult  of  unknown  sex.  There  are  no 
morphological  features  evident  that 
would  suggest  that  the  human  remains 
are  anything  other  than  those  of  a  Native 
Hawaiian.  Based  on  the  above 
information  the  University  of  Alaska 
Museum  Curatorial  Staff  believes  that  a 
relationship  of  shared  group  identity 
can  be  reasonably  traced  between  the 
human  remains  and  the  descendants  of 
the  aboriginal  people  who,  prior  to 
1778,  occupied  and  exercised 
sovereignty  in  the  area  that  now 
constitutes  the  State  of  Hawai'i. 

The  cranium  was  repatriated  in  May, 
1991,  to  representatives  of  Hui  Malama 
I  Na  Kupuna  'O  Hawai'i  Nei.  The 
articulating  mandible,  which  could  not 
be  located  at  that  time,  has  since  been 
found.  Representatives  of  culturally 
affiliated  Native  Hawaiian  organizations 
are  advised  that  the  mandible  has  been 


transferred  to  representatives  of  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  culturally  affiliated  with  this 
mandible  should  contact:  Gary  M. 
Selinger,  University  of  Alaska  Museum, 
University  of  Alaska  Fairbanks. 
Fairbanks,  AK  99775,  telephone:  (907) 
474-6117;  and  Kunani  NihipaU,  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei, 
P.O.  Box  190,  Hale'iwa,  HI  96712-0190 
telephone:  (808)  587-0010,  by  December 
23, 1994.  Reintemment  of  the  mandible 
by  Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  November  15, 1994. 

Francis.  P.  McManamon, 

Departmental  Consulting  Archeologist, 
Chief,  Archeological  Assistance  Division. 
IFR  Doc.  94-28902  Filed  11-22-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-240  (Sut>-No.  4X)] 

Cambria  and  Indiana  Railroad 
Company;  Abandonment  Exemption; 
Cambria  County,  PA 

Cambria  and  Indiana  Railroad 
Company  (C&I)  has  filed  a  notice  of 
exemption  imder  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon:  (1)  A  4.20-mile  segment  of  its 
Main  Line  between  milepost  2.099  at 
Clover  and  milepost  6.299  at  Holman  in 
Cambria,  Barr,  and  Blacklick 
Townships,  Cambria  County,  PA;  and 
(2)  a  13.129-mile  segment  of  its  Cambria 
Branch  between  milepost  0.00  at  its 
intersection  with  the  Main  Line  at  Main 
Line  station  5.453  and  milepost  13.129 
in  Nanty-Glo  and  Revloc  Boroughs,  and 
Cambria  and  Blacklick  Townships,  in 
Cambria  County,  PA. 

C&I  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years; '  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 


report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication), ^  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  tiled. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  23, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,-^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),'*  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  5  must 
be  filed  by  December  5.  1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  13, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  M. 
O'Malley,  1170  Eighth  Avenue, 
Bethlehem,  PA  18016. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 


'  On  November  14.  1994,  C&I  clarified  its 
certification  and  advised  the  Commission  (hat  a 
one-time  shipment  of  eight  cars  of  construction 
materials  that  moved  to  C&I's  material  yard  wer« 
non-revenue  loads. 


-CScI  originally  filed  this  notice  of  exemption 
under  Docket  No.  AB-240  (Sub-No.  3X).  However, 
by  decision  served  September  27, 1994,  the 
Commission's  Section  of  Environmental  Analysis 
found  that  the  environmental  report  was  inadequate 
and  did  not  contain  an  historic  report.  The  notice 
of  exemption  was  rejected.  CftI  refiled  its  notice  on 
November  3, 1994.  Notice  of  publication  appeared 
in  the  Johnstown  Tribune-Democrat,  Johnstown. 
PA,  on  August  31.  1994,  under  Docket  No.  AB-240 
(Sub-No.  3XJ. 

•'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  caiuiol  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oui-of-Setvice  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  corurems  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effiective  date  of  this  exemption. 

*S*e  Exempt,  of  Rail  Abandonment— Offers  of 
Finaa.  Assist.,  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  Ute-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


C&I  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  November  28,  1994.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  15, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  94-28904  Filed  11-22-94;  8:45  am) 
BILUNG  COOE  7036-01-P 

[Finance  Docket  No.  32609] 

Chesapeake  Railroad  Company— 
Modilied  Rail  Certificate 

On  October  28,  1994,  Chesapeake 
Railroad  Company  (CHRR)  filed  a  notice 
for  a  modified  certificate  of  public 
convenience  and  necessity  imder  49 
CFR  1150,  Subpart  C,  to  operate  a  line 
of  railroad  between  milepost  00.0  at 
Clayton,  DE,  and  milepost  45.3  at 
Easton,  MD,  and  a  connecting  branch 
line  between  milepost  00.0  at  Queen 
Anne,  MD,  and  milepost  8.8  at  Denton, 
MD,  a  total  distance  of  approximately 
54.1  miles. 

The  lines  were  owned  by  the  Trustees 
of  the  former  Penn  Central 
Transportation  Company.  The  Trustees 
abandoned  the  lines  in  1976  pursuant  to 
Section  304  of  the  Regional  Rail 
Reorganization  Act  of  1973.'  On  January 
8. 1982,  the  Trustees  sold  the  lines  to 
the  State  of  Maryland  Department  of 
Transportation,  Mass  Transit 
Administration  (MTA).  MTA  has 
entered  into  an  operating  agreement 
with  CHRR. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Railroad  Association. 

Decided:  November  16.  1994. 


By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  .K.  Williams, 
Secretary. 

IFR  Doc.  94-28905  Filed  11-22-94;  8:45  am| 
BILLING  CODE  703S-01-P 


'  Pub.  L  93-236.  87  Stat.  1008.  codified  at  45 
U.S.C.  744. 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  th« 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
.  and  the  applicable  component  of  the 

Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  ftx)m 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
.intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 
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Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Certification  of  Identity. 

(2)  JMD  Form  361.  Justice 
Management  Division. 

(3)  On  occasion. 

(4)  Individuals  or  households,  State  or 
local  governments,  Farms.  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations.  This 
form  is  used  to  identify  individuals 
requesting  certain  records  under  the 
Privacy  Act.  Without  this  form  an 
individual  cannot  obtain  the 
information  requested. 

(5)  34.390  annual  respondents  at  1 
hour  per  response. 

(6)  34,390  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  November  17. 1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  94-28875  Filed  11-22-94:  8:45  am) 
BtLUNQ  CODE  4410-2ft-M 


Foreign  Claims  Settlement 
Commission 

Claims  Against  Islamic  Republic  of 
Iran;  Request  for  Current  Addresses 

AGENCY:  Foreign  Claims  Settlement 
Commission  of  the  United  States. 
Justice. 

action:  Notice. 

SUMMARY:  The  persons  listed  at  the  end 
of  this  notice  have  claims  pending 
against  the  Islamic  Republic  of  Iran 
which  are  before  the  Foreign  Claims 
Settlement  Commission  (FCSC)  for 
adjudication  as  authorizedunder  Title  V 
of  the  Foreign  Relations  Authorization 
Act.  Fiscal  Years  1986  and  1987  (Fub.L. 
99-93.  approved  August  16. 1985.  99 
Stat.  437  (50  U.S.C.  1701  note);  the  "Iran 
Claims  Act"),  and  the  Settlement 
Agreement  in  Claims  of  Less  than 
$250,000.  Case  No.  86  and  Case  No. 
838,  Award  No.  483  (1990);  the 
'"Settlement  Agreement").  However, 
these  persons  have  failed  to  inform  the 
FCSC  of  their  current  addresses.  The 
claims  of  the  persons  listed  at  the  end 
of  this  notice  will  be  dismissed  by  the 
FCSC,  unless  current  addresses  are 
provided  to  the  FCSC  by  [enter  date  30 
days  after  date  of  publication  of  this 
notice]. 


DATES:  The  deadline  for  providing  an 
updated  address  is  December  23,  1994. 
Send  the  updated  address  to  the  person 
in  FOR  FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bradley,  Chief  Counsel, 
Foreign  Claims  Settlement  Commission 
of  the  United  States,  600  E  Street,  N.W., 
Room  6002,  Washington,  DC  20579, 
(202)  616-6975.  FAX  (202)  616-6993. 
David  E.  Bradley, 
Chief  Counsel. 


Name  and  last  known  address  of 
claimant 


George  W.  Harvey.  855  Garfield 

Ave.,  l^nsdale,  PA  19446. 
Madeline     P.     Stephens.     8407 

Hanbridge    Lane.    Austin,    TX 

78736. 
Janies  Griffin.  1304  N.  Highway 

360.  Apt.  205.  Grand  Prairie. 

TX  76050. 


Claim  No. 


IR-1326. 
IR-1805. 

IR-2825. 


(PR  Doc.  94-28876  Filed  11-22-94;  8:45  am) 

BH.UNG  CODE  4410-01-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act: 
Employment  and  Training  Assistance 
for  Dislocated  Workers;  Reallotment  of 
Title  III  Funds 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor  is 
publishing  for  public  information  the 
Job  Training  Partnership  Act  Title  III 
(Employment  and  Training  Assistance 
for  Dislocated  Workers)  funds  identified 
by  States  for  reallotment,  and  the 
amount  to  be  reallotted  to  eligible 
States. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Johnson,  Office  of  Worker 
Retraining  and  Adjustment  Programs, 
Employment  and  Training 
Administration.  Department  of  Labor, 
Room  N-5426,  200  Constitution  Avenue 
NW.,  Washington,  D.C.  20210. 
Telephone:  202-219-5577  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Title  III  of  the  Job  Training 
Partnership  Act  (JTPA  or  the  Act),  as 
amended  by  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance  Act 
(EDWAA),  the  Secretary  of  Labor 
(Secretary)  is  required  to  recapture 
funds  from  States  identified  pursuant  to 
section  303(b)  of  the  Act.  and  roallot 


such  funds  by  a  Notice  of  Obligation 
(NOO)  adjustment  to  current  year  funds 
to  "eligible  States"  and  "eligible  high 
unemployment  States",  as  set  forth  in 
section  303  (a),  (b).  and  (c)  of  JTPA.  29 
U.S.C.  1653.  The  basic  reallotment 
process  was  described  in  Training  and 
Employment  Guidance  Letter  No.  4-88, 
dated  November  25.  1988.  Subject: 
Reallotment  and  Reallocation  of  Funds 
under  Title  III  of  the  Job  Training 
Partnership  Act  (JTPA).  as  amended.  53 
FR  43737  (December  2, 1988).  The 
reallotment  process  for  Program  Year 
(PY)  1994  funds  was  described  in 
Training  and  Employment  Cuidance 
Letter  No.  4-9S.  dated  Januarj'  27.  1994, 
Subject:  Reallotment  of  Job  Training 
Partnership  Act  (JTPA)  Title  III 
Formula-Allotted  Funds. 

NOO  adjustments  to  the  PY  1994  (July 
1,  1994-June  30,  1995)  formula 
allotments  are  being  issued  based  on 
expenditures  reported  to  the  Secretary 
by  the  States,  as  required  by  the 
recapture  and  reallotment  provisions  at 
Section  303  of  JTPA.  29  U.S.C.  1653. 

The  funds  recaptured  are  an  amount 
equal  to  the  sum  of  every  State's 
unexpended  PY  1993  formula  funds  in 
excess  of  20  percent  of  its  PY  1993 
formula  allotments,  and  all  unexpended 
funds  made  available  by  formula  for  PY 
1992.  A  State's  PY  1993  formula 
allotments  include  the  initial  allotment 
for  PY  1993,  and  any  additional  funds 
received  by  the  State  during  the  PY 

1993  reallotment  process.  Funds  are 
recaptured  from  PY  1994  formula 
allotments,  and  are  distributed  by 
formula  to  eligible  States  and  eligible 
high  unemployment  States,  resulting  in 
either  an  upward  or  downward 
adjustment  to  every  State's  PY  1994 
allotment. 

Unemployment  Data 

The  unemployment  data  used  in  the 
formula  for  reallotments,  relative 
numbers  of  unemployed  and  relative 
numbers  of  excess  unemployed,  were 
for  the  September  1993  through  August 

1994  period.  Long-term  unemployment 
data  used  were  for  calendar  year  1993. 
The  determination  of  "eligible  high 
unemployment  States"  for  the 
reallotment  of  excess  unexpended  funds 
was  also  based  on  unemployment  data 
for  the  period  September  1993  through 
August  1994,  with  all  average 
unemployment  rates  rounded  to  the 
nearest  tenth  of  one  percent.  The 
unemployment  data  were  provided  by 
the  Bureau  of  Labor  Statistics,  based 
upon  the  Current  Population  Survey. 

The  table  below  displays  the 
distribution  of  the  net  changes  to  PY 
1994  formula  allotments. 
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U.S.  Departn/iemt  OF  Labor— Employment  and  Training  Administration,  py  1994  JTPA  Title 

States 


Reallotment  to 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado  

ConnectiCLit 

Delaware 

District  of  Colunibia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts 

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana ™ 

Nebraska  _... 

Nevada  

New  Hampshire  ! 

New  Jersey 

New  Mexico „... 

New  York  

North  Carolina  

North  Dakota  _. 

Ohk)  

Oidahoma 

Oregon 

Pennsylvania  

Puerto  Rico „ 

Rhode  Island 

South  Carolina _. 

South  Dakota 

Tennessee „ 

Texas 

Utah „... 

Vermont 

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming 


Natk)nai  total 


Coll 


6.8 
8.0 
5.8 
5.6 
9.0 
5.1 
5.4 
5.3 
8.5 
6.7 
5.8 
f.9 
5.2 
62 
5.1 
3.7 
5.3 
5.3 
7.8 
7.4 
5.7 
6.3 
6.6 
4.2 
6.6 
5.5 
5.2 
2.7 
6.1 
5.3 
7.0 
6.1 
7.4 
4.3 
4.2 
6.1 
6.3 
6.3 
6.4 
15.4 
7.6 
6.8 
3.0 
5.1 
6.7 
3.5 
4.7 
5.0 
6.6 
9.9 
4.6 
6.0 


6.5 


Col2 


137,151 
1.252 

518,060 

46,183 

0 

3,840 

0 

0 

0 

2,019,459 

0 

0 

0 

0 

0 

7,490 

13,410 

0 

0 

0 

0 

0 

0 

0 

524,066 
0 
0 
0 
0 
0 
0 
0 
0 
6.452 
0 
0 
0 
0 
0 
2,861.725 
0 
0 
0 
0 
0 
3,034 
0 
0 

145,085 

0 

0 

16.547 


6,303.754 


Cot3 


103.238 
20.823 
72.386 
0 
1.329,303 
55.849 
77,001 
12,528 
25.434 

346.563 

143331 
13350 
17.674 

296,219 

83.013 

26,102 

0 

60.921 

121.840 
41.908 

114,433 

166,989 

232.214 
55352 
0 
97.667 
13,496 
8.887 
34.809 
24,601 

251,161 
34,204 

581333 

68394 

5,632 

255,621 
68,622 
74303 

299,943 

0 

35314 

101.775 

4232 

69J?35 

466,646 

13312 

9,240 

84^340 

139,977 

80311 

53,887 

9,141 


6.303,754 


Col  4 


103,238 

20.823 

0 

0 

1,329.303 

0 

0 

0 

25,434 

346,563 
0 
0 
0 
0 
0 
0 
0 
0 

121,840 

41,908 

0 

0 

232,214 
0 
0 
0 
0 
0 
0 
0 

251,161 
.    0 

581.033 
0 
0 
0 
0 
0 
0 
0 
35,514 

101,775 
0 
0 

466,646 
0 
0 
0 

139,977 

80311 

0 

0 


3,878,040 


Col5 


39,726 

8313 

27,854 

0 

511,522 

21,491 

29.630 

4,821 

9.787 

133.359 

56,154 

5,330 

6,801 

113,986 

31,944 

10.044 

0 

23,443 

46,885 

16.126 

44,034 

64,258 

89,357 

21,415 

0 

37,583 

5.193 

3,420 

13.395 

9.467 

96,648 

13,162 

223,584 

26,395 

2,167 

98,364 

26,406 

28,477 

115,419 

0 

13,666 

39,163 

1.629 

26.642 

179.568 

5.238 

3,556 

32,454 

53,864 

31,020 

20,736 

3318 


2.425,714 


Co<6 


5313 

27384 

(490.206) 

(46,183) 

1.840325 

17.651 

29.630 

4,821 

35.221 

(1,539.537) 

55.154 

5,330 

6.801 

113.986 

31344 

2.554 

(13.410) 

23.443 

168,725 

58,034 

44,034 

64,258 

321,571 

21.415 

(524366) 

37,583 

5.193 

3,420 

13395 

9,467 

347309 

13,162 

804317 

19,943 

2.167 

98,364 

26,406 

28,477 

115,419 

(2,861.725) 

49,180 

140.938 

1.629 

26,642 

646,214 

2,204 

3.566 

32,454 

48,756 

111,631 

20,736 

(13,029) 


Explanation  of  Table 

Column  1 :  This  column  shows  each 
State's  unemployment  rate  for  the 
twelve  months  ending  August  1994. 

Column  2:  This  column  shows  the 
amount  of  excess  funds  (unexpended 
PY  1993  funds  in  excess  of  20  percent 
of  the  State's  PY  1993  formula 
allotments  as  described  above  and/or 
unexpended  PY  1992  formula-allotted 
funds),  which  are  subject  to  reallotment. 
PY  1994  funds  in  an  amount  equal  to 


the  excess  funds  identified  will  be 
recaptured  ft-om  such  States  and 
distributed  as  discussed  below. 

Column  3:  This  column  shows  total 
excess  funds  distributed  among  all 
"eligible  States"  by  applying  the  regular 
Title  in  formula.  "Eligible  States"  arer 
those  with  unexpended  PY  1993  funds 
at  or  below  the  level  of  20  percent  of 
their  PY  1993  formula  allotments  as 
described  above. 


Column  4:  Eligible  States  with 
unemployment  rates  higher  than  the 
national  average,  which  was  6.5  percent 
for  the  12-month  period,  are  "eligible 
high  unemployment  States."  These 
eligible  high  unemployment  States 
received  amounts  equal  to  their  share  of 
the  excess  funds  (the  amounts  shown  in 
column  3)  according  to  the  regular  Title 
III  formula.  This  is  Step  1  of  the 
reallotment  process.  These  amounts  are 
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shown  in  column  4  and  total 
$3,878,040. 

Column  5:  The  sum  of  the  remaining 
shares  of  available  funds  ($2,425,714) 
for  eligible  States  with  imemployment 
rates  less  than  or  equal  to  the  national 
average  is  distributed  among  all  eligible 
States,  again  using  the  regular  Title  III 
allotment  formula.  This  is  Step  2  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  5. 

Column  6:  Net  changes  in  PY  1994 
formula  allotment  are  presented.  This 
column  represents  the  decreases  in  Title 
III  funds  shown  in  column  2,  and  the 
increases  in  Title  III  funds  shown  in 
columns  4  and  5.  NOOs  in  the  amounts 
shown  in  column  6  are  being  issued  to 
the  States  listed. 

Equitable  Procedures 

Pursuant  to  section  303(d)  of  the  Act, 
Gov«mors  of  States  required  to  make 
fuiius  available  for  reallotment  shall 
prescribe  equitable  procedures  for 
making  fiinds  available  from  the  State 
and  svibstate  grantees.  29  U.S.C.  1653(d). 

Distribution  of  Funds 

Funds  are  being  reallotted  by  the 
Serrp»ary  in  accordance  with  section 
303  (a),  (b),  and  (c)  of  the  Act,  using  the 
factois  described  in  section  302(b)  of  the 
Art.  29  U.S.C.  1652(b)  and  1653  (a),  (b). 
and  (c).  Distribution  within  States  of 
funds  allotted  to  States  shall  be  in 
accordance  with  section  302  (c)  and  (d) 
of  ihe  Act  (29  U.S.C.  1652  (c)  and  (d)), 
and  the  JTPA  regulation  at  20  CFR 
631.12(d). 

.<5'3i»d  2t  Washington.  D.C,  this  17th  day 
of  November,  1994. 
Doug  Ross. 

Assistant  Secretary  of  Labor. 
|i  R  Doc.  94-28931  Filed  11-22-94:  8:45 
a.m.] 
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Occupational  Safety  and  Health 
Adirinistration 

Advise^  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656),  will  meet  on 
December  8-9, 1994  at  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Room  C-5521/5523.  Washington.  DC. 
The  meetings  of  the  full  Committee  and 


the  work  groups  are  open  to  the  public 
and  will  begin  at  9  a.m.  on  each  day.  On 
December  9.  the  meeting  will  conclude 
at  approximately  3:00  p.m. 

At  this  meeting.  OSHA  will  brief  the 
Advisory  Committee  regarding  the 
relationship  between  the  generic  fall 
protection  standard  (subpart  M)  and  the 
steel  erection  standard  (subpart  R);  the 
standards  planning  process;  and  the 
activities  of  OSHA's  Office  of 
Construction  and  Engineering.  In 
addition,  the  Committee  will  discuss  the 
Construction  Safety  Excellence  Program. 
On  December  8,  the  workgroups  on 
Hexavalent  Chromium,  Gender  Issues, 
and  Recordkeeping  &  Targeting  will 
meet,  based  in  Room  C-5521/5523,  from 
approximately  2:00  to  5:00  p.m.  Those 
work  groups  will  report  back  to  the  full 
Committee  on  December  9  and  the  full 
Committee  will  discuss  the  reports  from 
the  work  groups. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Toia  Hall,  at  the 
address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  contact: 
Holly  Nelson,  Office  of  the  Assistant 
Secretary',  Room  S-2316,  Telephone 
202-219-6027;  or  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647, 
Telephone  202-219-8615.  at  the 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue.  NW..  Washington,  DC.  20210. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  Room  N-2625, 
Telephone  202-219-7894. 

,     Sighted  at  Wa.shington,  D.C  this  11  day  of 
N'ovemt)er  1994. 

Joseph  A.  Dear. 

Assistant  Secretary  of  Labor. 

IFR  Doc.  94-28930  Filed  11-22-94:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Company; 
Limerick  Generating  Station,  Units  1 
and  2;  Notice  of  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator}' 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
39  and  NPF-85.  issued  to  Philadelphia 
Electric  Company  (PECo  or  the 
licensee),  for  the  operation  of  the 
Limerick  Generating  Station,  Units  1 
and  2,  located  in  Montgomery  County. 
Pennsylvania. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  Technical  Speciln  ations 
(TSs)  and  would  authorize  an  increase 
of  the  storage  capacity  in  each  of  the 
spent  fuel  pools  (SFP)  from  2040  fuel 
assemblies  to  4117  fuel  asscmbUes. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee's  application 
dated  January  14. 1994.  The  NRC  staff 
has  prepared  an  Environmental 
Assessment  of  the  Proposed  Action. 

Summary  of  Environmental  Assessment 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel,"  NUREG-0575,  Volumes 
1-3,  concluded  that  the  environmental 
impact  of  interim  storage  of  spent  fuel 
was  negligible.  Because  of  the 
differences  in  design,  the  FGEIS 
recommended  licensing  SFP  expansicjns 
on  a  case-by-case  basis. 

For  Limerick,  1  and  2.  the  expansion 
of  the  storage  capacity  of  the  SFP  will 
not  create  any  significant  additional 
radiological  effects  or  nonradiological 
environmental  impacts.  The  additional 
whole  body  dose  that  might  be  received 
by  an  individual  at  the  site  boundar>- 
and  the  estimated  dose  to  the 
population  within  an  80  kilometer 
radius  is  believed  to  be  too  small  to 
have  any  significance  when  compared 
to  the  fluctuations  in  the  annual  dose 
this  population  receives  from  exposure 
to  background  radiation.  The 
occupational  radiation  dose  for  the 
proposed  operation  of  the  expanded 
SFP  is  estimated  to  be  extremely  small 
compared  to  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

The  nonradiological  impacts  of  SFP 
expansion  include  increased  heat  load 
due  to  the  increased  spent  fuel 
inventory  and  a  corresponding  increase 


in  spent  fuel  waste  heat  rejected  from 
the  plant.  The  total  increase  in  heat  load 
is  well  within  the  plant  cooling  system 
capability  and  the  additional  waste  heat 
rejected  to  the  environment  will  be 
small  in  comparison  to  the  amount  of 
total  heat  currently  being  released. 
There  is  no  significant  environmental 
impact  attributed  to  the  waste  heat  from 
the  plant  due  to  this  very  small  increase. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
SFP  expansion  to  the  facifity  relative  to 
the  requirements  set  forth  in  10  CFR 
part  51.  Basqd  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  impacts  associated 
with  the  proposed  license  amendment 
and  that  the  issuance  of  the  proposed 
license  amendment  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined,  pursuant 
to  10  CFR  51.31,  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  January  14, 1994, 
and  supplements  dated  March  22,  July 
14,  September  1,  and  October  21, 1994, 
(2)  the  FGEIS  on  Handling  and  Storage 
of  Spent  Light  Water  Power  Reactor 
Fuel  (NUREG-0575),  (3)  the  Finql 
Environmental  Statement  for  the 
Limerick  Generating  Station,  Units  1 
and  2.  dated  April  1984.  and  (4)  the 
Environmental  Assessment,  dated 
November  16.  1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Pottstown 
Public  Library,  500  High  Street. 
Pottstown,  Pennsylvania  19464. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
lohn  F.  Stolz, 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-28909  Filed  11-22-94;  8:45  am] 
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Licensing  Support  System  Advisory 
Review  Panel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  Licensing  Support  System 
Advisory  Review  Panel  (LSSARP)  will 


hold  a  meeting  on  December  12  and  13, 
1994,  at  the  Yucca  Mountain  Site 
Characterization  Project  Office.  Room 
450,  Bank  of  America  Building.  101 
Convention  Center  Drive.  Las  Vegas. 
Nevada.  The  entire  meeting  will  be  open 
to  the  public  pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  94- 
463,  86  Stat.  770-776). 

The  Nuclear  Regulatory  Commission 
(NRC)  estabhshed  the  LSSARP  in  1989 
to  provide  advice  and  recommendations 
to  the  NRC  and  to  the  Department  of 
Energy  (DOE)  on  topics,  issues,  and 
activities  related  to  the  design, 
development  and  operation  of  an 
electronic  information  management 
system  known  as  the  Licensing  Support 
System  (LSS).  This  system  will  contain 
information  relevant  to  the 
Commission's  future  licensing 
proceeding  for  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste.  Membership  on  the  Panel 
consists  of  representatives  of  the  State  of 
Nevada,  a  coalition  of  affected  units  of 
local  Government  in  Nevada,  the 
National  Congress  of  American  Indians, 
a  coalition  of  organizations  representing 
the  nuclear  industry,  DOE,  NRC  and 
other  agencies  of  the  Federal 
government  which  have  experience 
with  large  electronic  information 
management  systems. 

The  meeting  will  t)egin  at  8:30  a.m.  on 
both  days.  The  agenda  will  consist  of 
briefings  and  discussions  on  the 
following  topics: 

1.  DOE'S  Reevaluation  of  LSS  Concept 

2.  Overview  of  Optical  Character 
Recognition  Work  at  the  University  of 
Nevada-Las  Vegas 

3.  NRC  oversight  of  LSS  Operations 

4.  Establishment  of  a  Technical 
Working  Group  for  the  Panel 

5.  Use  of  LSS  on  Pilot  Project  Basis. 
On  the  afternoon  of  December  13, 

interested  Panel  Members  will  be 
provided  a  demonstration  of  OCR 
technology  research  at  the  University  of 
Nevada-Las  Vegas. 

Interested  persons  may  make  oral 
presentations  to  the  Panel  or  file  written 
statements.  Requests  for  oral 
presentations  should  be  made  to  the 
contact  person  listed  below  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

For  further  iniormation  regarding  this 
meeting  contact  John  C.  Hoyle,  Office  of 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555: 
telephone  301-504-1969. 

Dated:  November  17, 1994. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-28913  Filed  11-22-94;  8:45  am) 

BILLING  CODE  7S90-01-M 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvoiving 
No  Significant  Hazards  Considerations 

1.  Baclcground 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Com.mission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  31, 
1994,  through  November  10.  1994.  The 
last  biweekly  notice  was  published  on 
November  9,  1994  (59  FR  55865). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
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failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland  bom  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  vmtten 
comments  received  may  be  examined  at 
the  NRC  Public  Docmnent  Room,  the 
Gebnan  Building,  2120  L  Street.  NW., 
Washington.  DC.  The  filing  of  requests 
for  a  hearing  and  p>etitions  for  leave  to 
intervene  is  discussed  below. 

By  December  23. 1994.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ihe  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filod  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
inter\ene.  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  ainendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
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Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company, 
Docket  No,  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  August 
11.1994 

Description  of  amendment  request: 
The  proposed  amendment  deletes  the 
requirement  to  perform  a  five-year 
interval  hydrostatic  test  on  the  auxiliary 
coolam  .-v?tem  critical  headers  from 
Technical  Specification  Section  4.1.3. 
Table  4.1-3,  Item  11. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
will  delete  the  requirement  to  perform  a 
hydrostatic  test  on  the  component  cooling 
water  [CCW]  system  at  five  year  intervals  to 
ensure  the  integrity  of  the  system.  However, 

-adequate  testing  of  the  system  is  provided  as 
required  by  the  ASME  Code  Section  XI.  This 
testing  includes  a  10-year  system  hydrostatic 
test  as  well  as  a  40-month  interval  system 
inservice  test  and  provides  assurance  of 
sv-slem  integrity  and  the  ability  to  perform 
the  intended  function.  Therefore,  there  is  no 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
will  delete  the  requirement  to  perform  a 
hydrostatic  test  on  the  component  cooling 
water  system  at  five-year  intervals  to  ensure 
the  integrity  of  the  associated  system 
headers.  Operating  characteristics  of  the 
system  and  its  physical  configuration  will 
remain  unchanged,  and  the  system  will 
continue  to  perform  its  intended  function. 
There  will  be  an  overall  decrease  in  the 
frequency  of  testing  the  CCW  system  due  to 
the  elimination  of  redundant  testing  and  a 
decrease  in  operational  activity  associated 
with  testing  the  CCW  system.  Since  there 
will  be  no  functional  or  hardware  changes  to 
the  system,  the  proposed  change  will  not 
CT«ate  the  possibility  of  a  new  or  different 
type  of  accident. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  proposed  change  will  delete 
the  requirement  to  perform  a  hydrostatic  test 
on  the  component  cooling  water  system  at 
five-year  intervals  to  ensure  the  Integrity  of 
the  system.  However,  adequate  testing  of  the 
system  is  ensured  by  the  required  ASME 
Code  Section  XI  tesU.  This  testing  includes 


a  10-year  system  hydrostatic  lest  as  well  as 
a  40-month  interval  system  inservice  test  and 
provides  assurance  of  system  integrity  and 
the  ability  to  perform  the  intended  function. 
Therefore,  there  will  be  no  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves.no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel.  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  William  H. 
Bateman 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  October 
24, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  Technical  Specifications  (TS) 
3.3.4,  Turbine  Overspeed  Protection;  TS 
3.7.12,  Area  Temperature  Monitoring; 
and  TS  3.11.2.6,  Gas  Storage  Tanks;  and 
their  associated  bases;  and  relocate  them 
to  licensee-controlled  documents,  such 
as  the  Final  Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  simplify  the 
TS,  and  implement  the  recommendations  of 
the  Commission's  Final  Policy  Statement  on 
TS  Improvements.  Since  the  elements  of 
these  TS  are  being  relocated  to  licensee- 
controlled  documents  any  future  changes 
would  be  controlled  under  10  CFR  50.59.  The 
proposed  changes  are  administrative  in 
nature  and  do  not  involve  any  modifications 
to  any  plant  equipment  or  affect  plant 
operation.  Therefore,  there  would  be  no 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  difi'erent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature,  do  not  involve  any  physical 
alterations  to  plant  equipment,  and  result  in 


no  change  in  the  method  by  which  any 
safety-related  system  performs  its  function. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

These  changes  do  not  affect  any  Final 
Safety  Analysis  Report  (FSAR)  Chapter  15 
accident  analyses  or  have  any  impact  on 
margin  as  defined  in  the  Bases  to  the 
Technical  Specifications.  Therefore,  the 
projiosed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  William  H. 
Bateman 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  October 
27. 1994 

Description  of  amendment  request: 
The  proposed  amendments  will 
improve  consistency  throughout  the 
Technical  Specifications  and  their 
related  Bases  by  removing  outdated 
material  and  blank  pages,  incorporating 
minor  changes  in  text,  making  editorial 
corrections,  and  resolving  other 
inconsistencies  identified  by  the  plant 
operations  staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a  determination 
may  be  made  that  a  prop>osed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  pro|x>sed  amendment 
would  not:  (1)  involve  a  significant  increase 
in  the  prol>ability  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows: 
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(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendmeifts  consist  of 
administrative  changes  to  the  Technical 
Specifications  (TS)  for  St.  Lucie  Units  1  and 
2.  The  amendments  will  update  the  index 
and  remove  blank  pages;  implement  minor 
changes  in  text  to  rectify  reference, 
nomenclatiire,  spelling,  and/or  consistency- 
in-format  errors;  and  otherwise  improve 
consistency  within  the  TS  for  each  unit.  The 
proposed  amendments  do  not  involve 
changes  to  the  configuration  or  method  of 
operation  of  plant  equipment  that  is  used  to 
mitigate  the  consequences  of  an  accident,  nor 
do  the  changes  otherwise  affect  the  initial 
conditions  or  conservatisms  assumed  in  any 
of  the  plant  accident  analyses.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendments  would  not  involve 
a  signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2]  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  administrative  revisions  will 
not  change  the  physical  plant  or  the  modes 
of  plant  operation  defined  in  the  Facility 
License  for  each  unit  The  changes  do  not 
involve  the  addition  or  modification  of 
equipment  nor  do  they  alter  the  design  or 
operation  of  plant  systems.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  propK>sed  amendments  would  not  create 
the  possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendments  are 
administrative  in  nature  and  do  not  change 
the  basis  for  any  technical  specification  that 
is  related  to  the  establishment  of,  or  the 
preservation  of,  a  nuclear  safety  max^gin. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  involve  a  significant  reductidn  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  b&sed  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street.  NW.,  Washington.  DC  20036 

NRC  Project  Director  Mohan  C. 
Thadani,  Acting 


Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  amendment  request:  October 
20. 1994. 

Description  of  amendment  request: 
This  supersedes  the  licensee's  original 
request  dated  July  19. 1994.  and  Noticed 
in  the  Federal  Register  on  August  3. 
1994  (59  FR  39587).  The  licensee 
proposes  to  change  Turkey  Point  Units 
3  and  4  Technical  Specifications  and  its 
associated  BASES,  which  address  the 
maximum  allowed  reactor  thermal 
power  operation  with  inoperable  main 
steam  safety  valves  (MSSVs). 
Westinghouse  issued  Nuclear  Safety 
Advisory  Letter  94-001  which  notified 
the  licensee  of  a  deficiency  in  the  basis 
of  the  Turkey  Point  Technical 
Specification  3/4.7.1,  which  allows  the 
plant  to  operate  at  reduced  power  levels 
with  a  specifiedniunber  of  MSSVs 
inoperable.  This  amendment  request 
corrects  the  allowable  power  level  with 
inoperable  MSSVs  and  revises  the  TS  to 
conform  with  the  guidelines  of  the 
standard  technical  specifications. 

The  licensee  also  proposed  changes  to 
TS  4.7.1.1  to  indicate  that  the  provisions 
of  TS  4.0.4  are  not  applicable  for  entry 
into  mode  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  maximum  allowable 
power  level  values  will  ensure  that  the 
secondary  side  steam  pressure  will  remain 
below  110  percent  of  the  design  value 
follotving  a  Loss  of  Load/Turbine  Trip  event, 
when  one  or  more  main  steam  safety  valves 
(MSSVs)  are  declared  inoperable.  The 
proposed  change  will  not  impact  the 
classification  of  the  Loss  of  Load/Turbine 
Trip  event  as  a  Condition  11  probability  event 
(faults  of  moderate  frequency)  per  ANSI — 
N18.2, 1973.  Accordingly,  since  the  proposed 
maximum  allowable  power  level  will 
maintain  the  capability  of  the  MSSVs  to 
perform  their  pressure  relief  function 
associated  with  a  Loss  of  Load/Turbine  Trip 
event,  there  will  be  no  effect  on  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  addition  of  ACTION 
statement  (a]  to  TS  3.7.1.1,  will  not  (a|ffect 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  since  the 


proposed  action  is  consistent  with  the 
current  Technical  Specifications.  Reducing 
the  Power  Range  Neutron  Flux  High  Trip 
Setpoint  to  the  maximum  power  level  will 
ensure  the  energy  transfer  to  the  most 
limiting  steam  generator  is  not  greater  than 
the  available  relief  capacity  in  that  steam 
generator.  Entry  into  mode  3  does  not  require 
the  availability  of  the  MSSV,  since  plant 
conditions  (i.e.,  not  operating  at  reactor 
power)  do  not  create  the  possibility  of  a 
secondary  side  overpressurization  event. 

In  addition,  the  proposed  change  to 
Surveillance  Requirement  4.7.1.1,  will  not 
[alffect  the  probability  or  consequences  of  an 
accident  previously  evaluated,  since  the 
proposed  plant  condition  is  an  analyzed 
shutdown  condition.  Entry  into  Mode  3  for 
surveillance  testing  does  not  require  the 
availability  of  the  MSSV,  since  plant 
conditions  (i.e.,  not  operating  at  reactor 
power)  do  not  create  the  possibility  of  a 
secondary  side  overpressurization  event. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  profKJsed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  prop>osed  changes  do  not 
involve  any  change  to  the  configuration  of 
any  plant  equipment,  and  no  new  failure 
modes  have  been  defined  for  any  plant 
system  or  component.  The  pro[>osed 
maximum  allowable  piower  level  will 
maintain  the  capability  of  the  MSSVs  to 
perform  their  pressure  relief  function  to 
ensure  the  secondary  side  steam  design 
pressure  is  not  exceeded  following  a  Loss  of 
Load/Turbine  Trip  event  Therefore,  since 
the  function  of  the  MSSVs  is  unaffected  by 
the  proposed  changes,  the  possibility  of  a 
new  or  different  kind  of  accident  fit)m  any 
accident  previously  evaluated  is  not  created. 

The  proposed  addition  of  ACTION 
statement  (a)  to  TS  3.7.1.1.  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  since  the  proposed  action  is 
consistent  with  the  current  Technical 
Specifications.  Reducing  the  Power  Range 
Neutron  Flux  High  Trip  Setpoint  to  the 
maximum  power  level  will  ensure  the  energy 
transfer  to  the  most  limiting  steam  generator 
is  not  greater  than  the  available  relief 
capacity  in  that  steam  generator.  Entry  into 
mode  3  does  not  require  the  availability  of 
the  MSSV,  since  plant  conditions  (i.e.,  not 
operating  at  reactor  power)  do  not  create  the 
possibility  of  a  secondary  side  " 

overpressurization  event. 

In  addition,  the  prop>osed  change  to 
Surveillance  Requirement  4.7.1.1,  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated,  since  the  proposed 
plant  condition  is  an  analyzed  shutdown 
condition.  Entry  into  Mode  3  for  surveillance 
testing  does  not  require  the  availability  of  the 
MSSV,  since  plant  conditions  (i.e..  not 
operating  at  reactor  power)  do  not  create  the 
possibility  of  a  secondary  side 
overpressurization  event. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
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involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  to  the  Technical 
Specifications  do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
algorithm  methodology  used  to  calculate  the 
maximum  allowable  power  level  is 
conservative  and  bounding  since  it  is  based 
on  a  number  of  inoperable  MSSVs  per  loop; 
i.e.,  if  only  one  MSSV  in  one  loop  is  out  of 
service,  the  required  action  to  reduce  power 
to  the  maximum  allowable  power  level 
would  be  the  same  as  if  one  MSSV  in  each 
loop  were  out  of  service.  Another 
conservatism  with  the  algorithm 
methodology  is  with  the  assumed  minimum 
total  steam  flow  rate  capability  of  the 
operable  MSSVs.  The  assumption  is  that  if 
one  or  more  MSSVs  are  inoperable  per  loop, 
the  inoperable  MSSVs  are  the  largest  capacity 
MSSVs,  regardless  of  which  capacity  MSSVs 
are  actually  inoperable.  Therefore,  since  the 
maximum  allowable  piower  level  calculated 
for  the  prop>osed  changes  using  the  algorithm 
methodology  are  more  conservative  and 
ensure  the  secondary  side  steam  design 
pressure  is  not  exceeded  following  a  Loss  of 
Load/Turbine  Trip  event,  this  proposed 
license  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

TTie  proposed  addition  of  ACTION 
statement  (a)  to  TS  3.7.1.1,  will  not  involve 
a  significant  reduction  in  a  margin  of  safety, 
since  the  proposed  action  is  consistent  with 
the  current  Technical  Sp>ecifications. 
Reducing  the  Power  Range  Neutron  Flux 
High  Trip  Setpoint  to  the  maximum  pxiwer 
level  will  ensure  the  energy  transfer  to  the 
most  limiting  steam  generator  is  not  greater 
than  the  available  relief  capacity  in  that 
steam  generator.  Entry  into  mode  3  does  not 
require  the  availabili^  of  the  MSSV.  since 
plant  conditions  (i.e.,  not  oi)erating  at  reactor 
power)  do  not  create  the  possibility  of  a 
secondary  side  overpressurization  event 

In  addition,  the  proposed  change  to 
Surveillance  Requirement  4.7.1.1,  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety,  since  the  proposed  plant  condition 
is  an  analyzed  shutdown  condition.  Entry 
into  Mode  3  for  surveillance  testing  does  not 
require  the  availability  of  the  MSSV,  since 
plant  conditions  (i.e.,  not  operating  at  reactor 
power)  do  not  create  the  possibility  of  a 
secondary  side  overpressurization  event. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request:  October 
20, 1994 

Description  of  amendment  request: 
The  licensee  proposes  to  change  Turkey 
Point  Units  3  and  4  Technical 
Specifications  (TS)  ty  removing  the 
schedule  for  the  withdrawal  of  reactor 
vessel  material  surveillance  specimens. 
The  control  of  changes  to  this  schediUe. 
by  way  of  a  license  amendment  to 
modify  the  TS,  duplicates  the 
requirements  of  Section  II.B.3  of 
Appendix  H  to  Part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR). 
These  proposed  license  amendments  are 
consistent  with  the  guidance  provided 
to  licensees  by  NRC  Generic  Letter  (GL) 
91-01,  "Removal  of  the  Schedule  for  the 
Withdrawal  of  Reactor  Vessel  Material 
Specimens  bom  Technical 
Specifications."  Additionally,  these 
amendments  propose  to  correct 
typographical  errors  in  the  TS  BASES 
and  to  revise  the  reference  in  the  TS 
BASES  to  the  American  Society  for 
Testing  and  Materials  (ASTM)  standard 
by  which  the  fracture  toughness 
properties  of  the  ferritic  materials  in  the 
reactor  vessels  are  determined. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  propxjsed  license  amendments  do  not 
involve  a  change  In  the  probability  or 
consequences  of  accidents  previously 
evaluated  since  no  physical  changes  to  the 
plant,  their  operation,  nor  their  procedures 
are  involved.  The  proptosed  changes  are 
administrative  in  nature  and  Involve  the 
activity  of  relocating,  from  the  Turkey  Point 
Units  3  and  4  Technical  Spiecifications  (TS) 
to  the  Updated  Final  Safety  Analysis  Rep>ort 
(UFSAR),  the  schedule  for  the  withdrawal  of 
reactor  vessel  material  surveillance 
specimens.  The  control  of  changes  to  this 
schedule,  by  way  of  a  license  amendment  to 
modify  the  TS,  duplicates  the  requirements 
of  Section  n.B.3  of  Appendix  H  to  Part  50  of 
Title  10  of  the  Code  of  Federal  Regulations 
(10  CFR).  These  prop>osed  license 
amendments  are  consistent  with  the 
guidance  provided  to  licensees  by  NRC 
Generic  Letter  (GL)  91-01,  "Removal  of  the 
Schedule  for  the  Withdrawal  of  Reactor 
Vessel  Material  Sp>ecimens  from  Technical 
Specifications."  The  TS  BASES  are  also 
revised  to  remove  references  to  the  table 
being  removed  from  the  TS.  In  accordance 


with  GL  91-01.  FPL  commits  to  maintain,  the- 
NRC-approved  version  of  the  specimen 
withdrawal  schedule  in  the  Turkey  Point 
Units  3  and  4  UFSAR. 

The  current  Turkey  Point  Units  3  and  4  TS^ 
BASES  provide  background  information  on 
the  use  of  the  data  obtained  from  material 
specimens.  This  background  information 
clearly  defines  the  purpose  and  relationship 
of  this  information  to  the  requirements 
included  in  the  regulations  end  the  ASME 
Code.  Therefore,  the  removal  of  the  schedule 
for  specimen  withdrawal  from  the  TS  will 
not  result  in  any  relaxation  of  the  regulatory 
requirements  of  Appendix  H  to  10  CFR  Pari 
50  and  do  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  tyjMjgraphical  corrections  in  the  TS 
BASES  and  the  revision  to  the  reference  to 
ASTM  E-185  are  consistent  with  the 
guidance  for  implementing  administrative 
corrections  to  the  TS  to  ensure  that 
references  in  the  TS  BASES  are  proper  and 
correct. 

In  summary,  op>eration  of  the  facility  In 
accordance  with  the  prop)osed  amendment 
would  not  Involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  fecility  in  accordance 
with  the  propKwed  amendments  would  not 
create  the  pKwsibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  license  amendments  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  since  no  physical 
changes  to  the  plant,  their  op>eretion,  nor 
procedures  are  involved.  The  proposed 
changes  are  administrative  in  nature  and 
invoU-e  the  activity  of  relocating,  frtim  the 
Turkey  Point  Units  3  and  4  Technical 
Specifications  (TS)  to  the  UFSAR,  the 
schedule  for  the  withdrawal  of  reactor  vessel 
material  surveillance  sp>ecimens.  The  control 
of  changes  to  this  schedule,  by  way  of  a 
license  amendment  to  modify  the  TS, 
duplicates  the  requirements  of  Section  n.B.3 
of  Appendix  H  to  Part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR).  These 
proposed  license  amendments  are  consistent 
with  the  guidance  provided  to  licensees  by 
NRC  GL  91-01.  "Removal  of  the  Schedule  for 
the  Withdrawal  of  Reactor  Vessel  Material 
Specimens  from  Technical  Sp>ecifications." 
The  TS  Bases  are  also  revised  to  remove 
references  to  the  table  being  removed  from 
theTS. 

The  removal  from  the  TS  of  the  schedule 
for  the  withdrawal  of  reactor  vessel  material 
surveillance  s;>ecimens  will  not  result  in  any 
loss  of  regulatory  control  because  changes  to 
this  schedule  are  controlled  by  the 
requirements  of  Appjendix  H  to  10  CFR  Part 
50.  In  addition,  to  ensure  that  the 
surveillance  s{>ecimens  are  withdrawn  at  the 
proper  time.  Surveillance  Requirement 
4.4.9.1.2  indicates  that  the  specimens  shall 
be  removed  and  examined  to  determine 
changes  in  tbeir  material  properties,  as 
required  by  Ap[)endix  H.  In  accordance  with 
GL  91-01,  FPL  commits  to  maintain,  the 
NRC-approved  version  of  the  spjecimen 
withdrawal  schedule  in  the  Turkey  Point 
Units  3  and  4  UFSAR. 
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The  typographical  corrections  in  tiie  TS 
BASES  and  the  revision  to  the  reference  to 
ASTM  E-185  are  consistent  with  the 
guidance  for  implementing  administrative 
corrections  to  the  TS  to  ensxire  that 
references  in  the  TS  BASES  are  proper  and 
correct. 

The  current  Turkey  Point  Units  3  and  4  TS 
BASES  provide  background  information  on 
the  use  of  the  data  obtained  from  material 
specimens.  This  background  information 
clearly  defines  the  purpose  and  relationship 
of  this  information  to  the  requirements 
included  in  the  regulations  and  the  ASME 
Code.  Therefore,  the  removal  of  the  schedule 
for  specimen  withdrawal  from  the  TS  will 
not  result  in  any  relaxation  of  the  regulatory 
requirements  of  Appendix  H  to  10  CFR  Part 
50  and  would  not  create  the  possibility  of  a 
new  or  dif'crent  kind  of  accident  from  any 
accident  previously  evaluated. 

3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  license  amendments  do  not 
involve  physical  changes  to  the  plant,  their 
operation,  nor  their  procedures.  The 
proposed  license  amendments  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated  since  no  physical  changes  to  the 
plant,  their  operation,  nor  their  procedures 
are  involved.  The  proptosed  changes  are 
administrative  in  nature  and  involve  the 
activity  of  relocating,  from  the  Turkey  Point 
Units  3  and  4  Technical  Specifications  (TS) 
to  the  UFSAR,  the  schedule  for  the 
withdrawal  of  leactor  ve.ssel  material 
surveillance  specimens.  The  control  of 
changes  to  this  schedule,  by  way  of  a  license 
amendment  to  modify  the  TS.  duplicates  the 
requirements  of  Section  II.B.3  of  Appendix  H 
to  Part  50  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  These  proposed  license 
amendments  are  consistent  with  the 
guidance  provided  to  licensees  by  NRC  GL 
91-01,  "Removal  of  the  Schedule  for  the 
Withdrawal  of  Reactor  Vessel  Material 
Specimens  from  Technical  Specifications." 
The  TS  Bases  are  also  revised  to  remove 
references  to  the  table  being  removed  from 
the  TS. 

The  removal  frtDm  the  TS  of  the  schedule 
for  the  withdrawal  of  reactor  vessel  material 
surveillance  specimens  will  not  result  in  any 
loss  of  regulatory  control  because  changes  to 
this  schedule  are  controlled  by  the 
requirements  of  Appendix  H  to  10  CFR  Part 
50.  In  addition,  to  ensure  that  the 
surveillance  specimens  are  withdrawn  at  the 
proper  time,  Surveillance  Requirement 
4.4.9.1.2  indicates  that  the  specimens  shall 
be  removed  and  examined  to  determine 
changes  in  their  material  properties,  as 
required  by  Appendix  H.  In  accordance  with 
GL  91-01.  FPL  commits  to  maintain  the  NRC- 
approved  version  of  the  specimen 
withdrawal  schedule  in  the  Turkey  Point 
Units  3  and  4  UFSAR. 

The  typographical  corrections  in  the  TS 
BASES  and  the  revision  to  the  reference  to 
ASTM  E-185  are  consistent  with  the 
guidance  for  implementing  administrative 
corrections  to  the  TS  to  ensure  that 
references  in  the  TS  BASES  are  proper  and 
correct. 


The  current  Turkey  Point  Units  3  and  4  TS 
BASES  provide  l>ackground  information  on 
the  use  of  the  data  obtained  from  material 
specimens.  This  background  information 
clearly  defines  the  purpose  and  relationship 
of  this  information  to  the  requirements 
included  in  the  regulations  and  the  ASME 
Code.  Therefore,  the  removal  of  the  schedule 
for  specimen  withdrawal  from  the  TS  will 
not  result  in  any  relaxation  of  the  regulatory 
requirements  of  Appendix  H  to  10  CFR  Part 
50  and  would  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amenJi;ient  request 
involves  no  significant  hazards 
consideration. 
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Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  October 
28. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  1.7,  "CORE 
ALTERATION,"  to  indicate  that 
movement  or  replacement  of  incore 
instrumentation  is  not  considered  to  be 
a  CORE  ALTERATION  provided  that 
there  are  no  fuel  assemblies  in  the 
associated  core  cell.  TS  3/4.9.3, 
"Control  Rod  Position."  and  associated 
Bases  would  be  revised  to  be  consistent 
with  the  proposed  revision  of  TS  1.7  by 
changing  the  requirement  to  verify  that 
all  control  rods  be  inserted  only  during 
loading  of  fuel  assemblies  into  the  core 
rather  than  during  CORE 
ALTERATIONS.  The  licensee  has  stated 
that  these  proposed  changes  are 
consistent  with  the  NRC's  "Improved 
Standard  Technical  Specifications," 
(NUREG-1434)  and  those  to  be 
incorporated  in  Revision  l.The 
proposed  amendment  would  also  revise 
Item  l.i.3)  of  TS  Tables  3.3.2-1  and 
4.3.2.1-1  to  delete  the  requirement 
showing  that  the  Standby  Liquid 
Control  System  (SLCS)  initiates  Reactor 
Water  Cleanup  (RWCU)  isolation  in 
OPERATIONAL  CONDITION  5.  License 
Amendment  No.  48  issued  on 
September  30. 1993,  deleted  the 
requirement  for  SLCS  to  be  OPERABLE 


in  OPERATIONAL  CONDITION  5  but 
due  to  an  oversight,  failed  to  delete  item 
l.i.3)  and  associated  notations  from  TS 
Tables  3.3.2-1  and  4.3.2.1-1.  The 
proposed  amendment  would  correct  this 
oversight. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  purpose  of  the  definition  of  CORE 
ALTERATION  is  to  identify  operations 
which  have  the  potential  for  adding 
reactivity  to  the  core  while  the  vessel  head 
is  removed  and  fuel  is  in  the  vessel.  The 
proposed  definition  of  CORE  ALTERATION 
explicitly  states  that  movement  of  incore 
instruments  and  unden-essel  replacement  is 
not  considered  to  be  a  CORE  ALTERATION. 
The  amount  of  fissile  material  contained  in 
any  of  these  instruments  is  insignificant  and 
thus  would  not  result  in  any  change  in 
reactivity  of  the  core.  Similarly,  control  rod 
movement  with  no  fuel  assemblies  in  the 
associated  core  cell  has  negligible  impact  on 
the  reactivity  of  the  remaining  core.  Removal 
of  a  control  rod  by  either  the  normal  control 
rod  drive  system  or  uncoupling  and 
removing  the  blade  from  the  top  of  the  vessel 
with  no  fuel  in  the  associated  cell  is  not 
considered  a  CORE  ALTERATION.  It  has 
negligible  impact  on  the  reactivity  of  the 
remaining  core  and  is  not  required  to  be 
covered  by  Specification  3/4.9.3.  In  addition, 
the  drop  of  a  blade  on  irradiated  fuel  is 
txjunded  by  the  fuel  bundle  drop. 

The  proposed  change  to  Specification  3/ 
4.9.3,  "Control  Rod  Position,"  making  it 
applicable  only  during  loading  of  fuel 
assemblies  to  refiect  the  remaining  condition 
that  results  in  the  addition  of  positive 
reactivity.  Specification  3/4.9.1,  "Reactor 
Mode  Switch,"  requires  the  mode  switch  be 
locked  in  the  refuel  position.  This  initiates 
the  one-rod-out  interlock  which'  prevents  the 
selection  of  more  than  one  control  rod  for 
movem.ent.  Sf)ecification  3/4.1.1,  "Shutdown 
Margin,"  requires  shutdown  margin  be 
greater  than  or  equal  to  0.38%  delta  k/k 
analytically  determined  or  0.28%  delta  k/k 
determined  by  test.  These  specifications 
ensure  that  the  reactor  will  not  become 
critical  when  all  control  rods  are  not 
inserted.  Removal  of  the  note  referencing 
Special  Test  Exemption  3.10.3  is  to  be 
consistent  with  the  revised  definition. 

The  proposed  change  to  eliminate  RWCU 
isolation  requirement  upon  initiation  of 
SLCS  in  OPERATIONAL  CONDITION  5  is 
consistent  with  Amendment  48,  which 
eliminated  the  requirement  for  SLCS  to  be 
OPERABLE  in  OPERATIONAL  CONDITION 
5. 

Therefore,  these  changes  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  from  any 
previously  evaluated. 


The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  the  definition  of 
CORE  ALTERATION  and  Specification  3/ 
4.9.3,  "Control  Rod  Position,"  and  deletion  of 
the  RWCU  isolation  requirement  on  SLCS 
initiation  in  OPERATIONAL  CONDITION  5 
do  not  involve  a  physical  change  in  any 
system's  configuration.  Systems  required  to 
be  OPERABLE  for  CORE  ALTERATIONS  are 
still  required  to  be  OPERABLE,  however,  no 
new  modes  of  operation  are  introduced  based 
on  the  proposed  definition. 

The  purpose  of  the  definition  of  CORE 
ALTERATION  is  to  identify  operations 
which  have  the  potential  for  adding 
reactivity  to  the  core  while  the  vessel  head 
is  removed  and  fuel  is  in  the  vessel.  The 
proposed  definition  of  CORE  ALTERATION 
explicitly  states  that  movement  of  incore 
instruments  and  undervessel  replacement  is 
not  considered  to  be  a  CORE  ALTERATION. 
The  amount  of  fissile  material  contained  in 
any  of  these  instruments  is  insignificant  and 
thus  would  not  result  in  any  change  in 
reactivity  of  the  core.  Similarly,  control  rod 
mowment  with  no  fuel  assemblies  in  the 
associated  core  cell  has  negligible  impact  on 
the  reactivity  of  the  remaining  core.  Removal 
of  a  control  rod  by  either  the  normal  control 
rod  drive  system  or  uncoupling  and 
removing  the  blade  from  the  top  of  the  vessel 
with  no  fuel  in  the  associated  cell  is  not 
considered  a  CORE  ALTERATION.  It  has 
negligible  impact  on  the  reactivity  of  the 
remaining  core  and  is  not  required  to  be 
covered  by  Specification  3/4.9.3.  In  addition. 
the  drop  of  a  blade  on  irradiated  fuel  is 
bounded  by  the  fuel  bundle  drop. 

The  proposed  change  to  Specification  3/ 
4.9.3,  "Control  Rod  Position,"  making  it 
applicable  only  during  loading  of  fuel 
assemblies  to  reflect  the  remaining  condition 
which  results  in  the  addition  of  positive 
reactivity.  Specification  3/4.9.1,  "Reactor 
Mode  Switch."  requires  the  mode  switch  be 
locked  in  the  refuel  position.  This  initiates 
the  one-rod-out  interlock  which  prevents  the 
sdection  of  more  than  one  control  rod  for 
movement.  Specification  3/4.1.1,  "Shutdown 
Margin,"  requires  shutdown  margin  be 
greater  than  or  equal  to  0.38%  delta  k/k 
analytically  determined  or  0.28%  delta  k/k 
determined  by  test.  These  specifications 
ensure  that  the  reactor  will  not  become 
critical  when  all  control  rods  are  not 
inserted.  Removal  of  the  note  referencing 
Special  Test  Exemption  3.10.3  is  to  be 
consistent  with  the  revised  definition. 

The  proposed  change  to  eliminate  RWCU 
isolation  requifement  upon  initiation  of 
SLCS  in  OPERATIONAL  CONDITION  5  is 
consistent  with  Amendment  48,  which 
eliminated  the  requirement  for  SLCS  to  be 
OPERABLE  in  OPERATIONAL  CONDITION 
5. 

Therefore,  these  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  the  maigin  of  safety. 


The  proposed  definition  of  CORE 
ALTERATION  clearly  details  what 
constitutes  a  CORE  ALTERATION.  The 
definition  is  consistent  with  NUREG-1433, 
"Improved  Standard  Technical 
Specifications."  The  definition  has  no  impact 
on  safety  limits,  setpoints,  or  plant  design 
and  thus  does  not  affect  a  margin  of  safety. 

The  proposed  change  to  Specification  3/ 
4.9.3,  "Control  Rod  Position,"  making  it 
applicable  only  during  loading  of  fuel 
assemblies  to  reflect  the  remaining  condition 
that  results  in  the  addition  of  positive 
reactivity.  Specification  3/4.9.1,  "Reactor 
Mode  Switch."  requires  the  mode  switch  be 
locked  in  the  reftiel  position.  This  initiates 
the  one-rod-out  interlock  which  prevents  the 
selection  of  more  than  one  control  rod  for 
movement.  Specification  3/4.1.1,  "Shutdown 
Margin,"  requires  shutdown  margin  be 
greater  than  or  equal  to  0.38%  delta  k/k 
analytically  determined  or  0.28%  delta  k/k 
determined  by  test.  These  specifications 
ensure  that  the  reactor  will  not  become 
critical  when  all  control  rods  are  not 
inserted,  thus  does  not  affect  a  margin  of 
safety.  The  removal  of  the  note  referencing 
Special  Test  Exemption  3.10.3  is  consistent 
with  the  revised  definition. 

Elimination  of  the  requirement  to  initiate 
RWCU  isolation  based  upon  SLCS  initiation 
in  OPERATIONAL  CONDITION  5  is 
consistent  with  deletion  of  the  requirement 
to  have  the  SLCS  OPERABLE  during 
OPERATIONAL  CONDITION  5.  Therefore, 
there  is  no  impact  on  a  margin  of  safety. 
Therefore,  based  upon  the  above,  these 
proposed  changes  will  not  involve  a 
significant  reduction  (in)  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire.  Winston  &  Strawn, 
1400  L  Street.  NW..  Washington.  DC 
20005-3502. 

NRC  Project  Director:  Michael  J.  Case. 
Acting 

Northeast  Nuclear  Energv  Company 
(NNECO),  Docket  No.  50^245.  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  October 
4. 1994 

Description  of  amendment  request: 
The  proposed  amendment  relocates  the 
primary  containment  isolation  valve  list 
from  Technical  Specification  (TS) 
Section  3.7.D  to  the  Millstone  Unit  1 
technical  requirements  manual  (TRM). 
This  change  is  in  accordance  with  the 


guidance  of  Generic  Letter  (GL)  91-08. 
The  proposed  amendment  also  makes 
administrative  and  editorial  changes  to 
TS  Section  3.7.D  and  makes  changes  to 
the  associated  bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10  CFR  50.92  and 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  a  significant  hazards  consideration 
because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  change  will  not  resuU  in  any 
hardware  or  operating  changes.  The  proposed 
change  is  based  upon  Generic  Letter  91-08 
and  merely  removes  the  containment 
isolation  valve  table  and  all  references  to  the 
table.  The  removal  of  the  isolation  valve  table 
from  the  technical  specifications  does  not 
affect  the  operability  requirements  of  any  of 
the  listed  valves.  The  technical  specifications 
will  continue  to  require  the  isolation  valves 
to  be  OPERABLE.  LCO's  (limiting  condition 
for  operation)  and  surveillance  requirements 
for  the  valves  will  also  remain  in  the 
technical  specifications.  The  containment 
isolation  valve  table  will  be  relocated  to  the 
Millstone  Unit  No.  1  TRM  which  is 
controlled  in  accordance  with  10  CFR  50.59. 
This  change  is  administrative  in  nature  and 
does  not  involve  an  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  Further,  the  proposed 
change  does  not  alter  the  design,  function,  or 
operation  of  the  valves  involved,  and 
therefore  does  not  affect  the  probability  or 
consequence  of  any  previously  evaluated 
accident. 

The  clarification  of  Surveillance 
Requirement  4.7.D.2  ensures  that  the  flow 
path  affected  by  an  inoperable  primary 
containment  isolation  valve  is  isolated  and 
maintained  in  the  isolated  condition.  This 
change  ensures  that  probability  or 
consequence  of  a  previously  analyzed 
accident  is  not  increased. 

The  nonintent  changes  involved  with  this 
license  amendment  request  are 
administrative  in  nature  and  will  not,  in  and 
of  themselves,  increase  the  probability  or 
consequences  of  any  transient  or  accident 
previously  analyzed.  This  does  not  affect  or 
have  any  potential  impact  upon  any  of  the 
design  basis  types  of  accidents  previously 
analyzed.  There  are  no  failure  modes  affected 
by  the  changes.  As  such,  there  are  no  design 
basis  accidents  affected  by  the  changes. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  will  not  impose  any 
different  operational  or  surveillance 
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requirements,  nor  will  the  change  remove 
any  such  requirements.  The  change  proposes 
to  relocate  the  containment  isolation  valve 
list  from  the  technical  specifications  to  the 
TRM.  Adequate  control  of  Information  is 
maintained.  Further,  as  stated  above,  the 
^  proposed  change  does  not  alter  the  design, 
function,  or  operation  of  the  valves  involved, 
and  therefore  no  new  accident  scenarios  are 
created. 

The  clarification  of  Surveillance 
Requirement  4.7.D.2  ensures  that  the  flow 
path  affected  by  an  inoperable  primary 
containment  isolation  valve  is  isolated  and 
maintained  in  the  isolated  condition.  Since 
this  change  only  ensures  that  the  position  of 
a  valve  in  the  isolated  condition  is  recorded, 
this  change  cannot  create  a  new  or  different 
kind  of  accident. 

The  nonintent  changes  do  not,  by  their 
nature,  modify  plant  response  during 
operation  or  during  any  transient  or  accident. 
Therefore,  there  are  no  failure  modes  that  can 
represent  a  new  unanalyzed  accident. 

3.  Involve  a  signiTicant  reduction  in  the 
margin  of  safety. 

The  proposed  change  will  not  reduce  the 
margin  of  safety  since  it  has  no  impact  on 
any  safety  analysis  assumption.  The 
proposed  change  does  not  decrease  the  scope 
of  equipment  currently  required  to  be 
operable  or  subject  to  surveillance  testing, 
nor  does  the  proposed  change  affect  any 
instrument  setpoints  or  equipment  safety 
functions. 

The  relocation  of  the  valve  list  is  consistent 
with  the  guidance  provided  in  GL  91-08.  The 
intent  of  the  technical  spteciTication  will  be 
met  since  the  change  will  not  alter  function 
or  operability  requirements  for  any  primary 
containment  isolation  valve. 

The  clarification  of  Surveillance 
Requirement  4.7.D.2  ensures  that  the  flow 
path  affected  by  an  inop>erable  primary 
containment  isolation  valve  is  isolated  and 
maintained  in  the  isolated  condition. 
Therefore,  this  change  ensures  that  the 
margin  of  safety  established  by  the  safety 
analyses  is  maintained. 

The  nonintent  changes  involved  with  this 
license  amendment  request  are 
administrative  in  nature  and  will  not,  in  and 
of  themselves,  reduce  any  margin  of  safety. 
There  is  no  impact  on  the  performance  of  any 
safety  system.  There  is  no  increase  in  the 
consequences  of  any  accident  and,  as  such, 
there  is  no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 


Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
September  28, 1994 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Siu^eillance  Requirement  4.6.1. 2.a  of 
the  Technical  SpeciBcations  to  permit  a 
more  flexible  schedule  for  containment 
leakage  Type  A  testing.  The  information 
in  the  associated  Bases  Section  would 
also  be  changed.  In  conjunction  with 
this  amendment  request,  the  licensee 
has  requested  a  partial  and  schedular 
exemption,  dated  September  28, 1994, 
from  the  requirements  of  Section 
III.D.l.{a)  of  Appendix  J  to  Title  10  of 
the  Code  of  Federal  Regulations,  Part  50. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

...The  basis  for  this  conclusion  is  that  the 
three  criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  a  SHC  [significant  hazards 
consideration]  because  the  change  would  not: 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

Type  A  tests  are  performed  to  ensure  that 
the  total  leakage  from  containment  does  not 
exceed  the  maximum  allowable  primary 
containment  leakage  rate  at  a  calculated  peak 
containment  internal  pressure  permitted  by 
the  Millstone  Unit  No.  3  Technical 
Specifications  and  FSAR  (Final  Safety 
Analysis  Report).  This  assures  compliance 
with  the  dose  limits  of  lOCFRlOO. 

The  proposed  change  to  Surveillance 
Requirement  4.6.1. 2.a  of  the  Millstone  Unit 
No.  3  Technical  Specifications  will  increase 
the  flexibility  for  scheduling  the  Type  A 
tests.  They  do  not  modify  the  maximum 
allowable  leakage  rate  at  the  calculated  peak 
containment  pressure,  do  not  impact  the 
design  basis  of  the  containment,  and  do  not 
change  the  post-accident  containment 
response. 

The  first  two  Type  A  tests  of  the  first  10- 
year  service  period  for  Millstone  Unit  No.  3 
have  t)een  conducted.  The  results  of  these 
tests  demonstrate  that  Millstone  Unit  No.  3 
has  maintained  control  of  containment 
integrity  by  maintaining  margin  between  the 
acceptance  criterion  and  the  "As-Found"  and 
"As-Left"  leakage  rates. 

Historically,  Type  A  tests  have  a  relatively 
low  failure  rate,  where  Type  B  and  C  testing 
(local  leakage  rate  tests)  could  not  detect  the 
leakage  path.  Most  Type  A  test  failures  are 
attributed  to  failures  of  Type  B  or  C 


components  (containment  penetrations  and 
isolation  valves).  Type  B  and  C  components 
are  tested  pier  Surveillance  Requirement 
4.6.1. 2.d  of  the  Millstone  Unit  No.  3 
Technical  Specifications.  These  tests  are 
required  to  be  conducted  at  intervals  no 
greater  than  24  months,  and  the  acceptance 
criterion  for  the  combined  leakage  rate  for  all 
[>enetrations  and  valves  subject  to  the  Type 
B  and  C  tests  is  0.6  U-  These  local  leakage 
rate  tests  provide  assurance  that  containment 
integrity  is  maintained.  The  relatively  low 
"As-Left"  Type  B  and  C  total  leakage 
resulting  from  each  successive  outage 
indicates  that  the  leakage  has  been 
maintained  within  the  technical  specification 
acceptance  criterion,  and  demonstrates  that 
improvements  are  continually  being  made  to 
the  Type  B  and  C  program.  The  Typ)e  B  and 
C  leakage  results  have  decreased  over  the  last 
three  refueling  outages.  This  proposal  does 
not  request  any  changes  to  the  requirements 
for  Type  B  and  C  testing.  The  Type  B  and  C 
tests  will  continue  to  be  performed  in 
accordance  with  the  requirements  of 
Surveillance  Requirement  4.6. 1. 2. d.  These 
tests  confirm  that  the  leak-tightness  of  the 
containment  isolation  valves  and 
penetrations  has  been  maintained. 

Based  on  the  previous  Type  A,  B,  and  C 
tests,  the  Millstone  Unit  No.  3  containment's 
structural  integrity  is  considered  to  be  in 
sound  condition.  No  opMirations  are  known  to 
have  occurred  which  would  suggest  any 
substantial  degradation  of  these  results. 
Additionally,  no  structural  modifications  are 
planned  for  the  next  refueling  outage. 

Based  on  the  above,  the  propx>sed  change 
to  Surveillance  Requirement  4.6.1.2.a  of  tlie 
Millstone  Unit  No.  3  Technical 
S{)ecifications  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  to  Surveillance 
Requirement  4.6.1. 2.a  of  the  Millstone  Unit 
No.  3  Technical  Spiecifications  will  increase 
the  flexibility  in  scheduling  the  Type  A  tests. 
They  do  not  make  any  physical  or 
op>erational  changes  to  existing  plant 
structures,  systems,  or  compionents.  In 
addition,  the  prop>osed  change  does  not 
modify  the  acceptance  criteria  for  the  Typ>e 
A  tests.  Maintaining  the  leakage  through  the 
containment  boundary  to  the  atmosphere 
within  a  specific  value  ensures  that  the  plant 
complies  with  the  requirements  of  10  CFR 
100.  The  containment  boundary  serves  as  an 
accident  mitigator;  it  is  not  an  accident 
initiator.  Therefore,  the  proposed  change  to 
Surveillance  Requirement  4.6.1.2.a  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  ihe 
margin  of  safety. 

The  proposed  change  to  Surveillance 
Requirement  4.6.1. 2.a  of  the  Millstone  Unit 
No.  3  Technical  Specifications  will  increase 
the  flexibility  for  scheduling  the  Type  A 
tests.  They  do  not  modify  the  maximum 
allowable  leakage  rate  at  the  calculated  peak 
containment  pressure,  do  not  impjact  the 
design  basis  of  the  containment,  and  do  not 
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cliaiige  the  post-accident  containment 
response. 

Based  on  the  previous  Type  A,  B,  and  C 
tests,  the  Millstone  Unit  No.  3  containmeifi  s 
structural  integrity  is  considered  to  be  in 
sound  condition.  No  opjerations  are  known  to 
have  occurred  which  would  suggest  any 
substantial  degradation  of  these  results. 
Additionally,  no  structural  modifications  are 
planned  for  the  next  refueling  outage. 

Based  on  the  above,  the  proposed  change 
dots  not  involve  a  significant  reduction  in 
I  he  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
lioansee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Th."ee  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
Now  London  Turnpike,  Norwich,  CT 
06,160. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Tost  Office  Box  270,  Hartford,  CT 
06141-0270. 

NEC  Project  Director:  Phillip  F. 
McKee 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  C-enerating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
Siptember  29, 1994 

Description  of  amendment  request: 
The  proposed  change  would  remove  the 
sections  from  the  Techical 
Specifications  that  are  entitled  "Seismic 
Instrumentation"  and  "Meteorological 
Instrumentation"  and  relocate  the 
information  and  testing  requirements  to 
the  Salem  Updated  Final  Safety 
Analysis  Report.  The  proposed  change 
conforms  with  the  NRC  guidance 
presented  in  the  "Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors"  pubfished  in  the  Federal 
Register  (58  FR  39132). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  propx>sed  changes  involve  no 
hardware  changes,  no  changes  to  the 
op)eration  of  any  systems  or  components,  and 
no  changes  to  existing  structures.  Neither  the 


relocation  of  the  seismic/meteorological 
specifications  to  the  Salem  UFSAR  nor  the 
elimination  of  the  Special  Report 
requirements  represent  changes  that  affect 
plant  safety  or  alter  existing  accident 
analyses. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  procedural  in 
nature  concerning  the  of)erability  and 
surveillance  of  instrumentation  that  are  not 
safety  related  and  will  not  impact  the 
operation  of  any  plant  safety  related 
component  or  equipment.  Therefore,  these 
changes  will  not  create  a  new  or  unevalualed 
accident  or  operating  condition. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safefy. 

In  accordance  with  guidance  provided  by 
the  NRC  regarding  the  improvement  of 
Technical  Specifications  (58  FR  39132),  the 
proposed  changes  relocate  the  seismic  and 
meteorological  instrumentation  portion  of  the 
Technical  Specification,  with  the  exception 
of  the  Special  Report  requirements,  to  the 
Salem  UFSAJR.  These  instruments  are  not 
safety  related  and  do  not  have  any  associated 
safety  margins  which  could  be  affected  by 
this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Publiclibrary,  112 
West  Broadway,  Salem,  New  Jersey  • 
08079 

Attorney  for  licensee:  Mark  J. 
VVetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.  Washington, 
ex:  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2.  Salem  County,  New  Jersey 

Date  of  amendment  request: 
September  29, 1994 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  revises  the  surveillance 
interval  for  performing  an  air  or  smoke 
flow  test  through  each  contairiment 
spray  header  from  once  every  five  years 
to  once  every  ten  years.  The  proposed 
change  implements  a  recommended 
line-item  improvement  from  Generic 
Letter  93-05.  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  does  not  affect  the 
assumptions,  design  p>arameters  or  results  of 
UFSAR  accidents  analyzed.  The  proposed 
change  does  not  involve  a  hardware  change, 
a  change  to  the  operation  of  any  system  or 
component,  or  a  change  to  an  existing 
structure.  The  proposed  change  leads  to  a 
reduction  in  radiation  expo;  are  to  plant 
personnel  and  the  reduction  of  an 
unnecessary  burden  on  plant  staff.  The 
Containment  Spray  System  header  and 
nozzles  are  fabricated  from  corrosion 
resistant  stainless  steel  and  are  maintained 
dry.  Operating  experience  demonstrates  that 
the  proposed  increase  in  the  Containment 
Spray  surveillance  test  interval  would  not 
affect  operability  of  the  system.  Testing  the 
Containment  Spray  System  header  and 
nozzles  at  the  propjosed  increased 
surveillance  interval  does  not  increasf-  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previou<;ly  evaluated. 

The  proposed  change  does  not  modify 
equipment,  affect  the  system  design  basis  or 
operability.  This  change  does  not  alter 
parameters  utilized  in  the  analyzed  accident 
scenarios.  The  Containment  Spray  System 
piping  and  nozzles  are  fabricated  from 
corrosion  resistant  stainless  steel.  The 
proposed  change  in  surveillance  frequency  is 
consistent  with  the  guidance  provided  in  GL 
93-05.  Testing  the  Containment  Spray  System 
header  and  nozzles  at  the  profKDsed  increased 
sur\'eil lance  interval  does  not  create  the 
possibility  of  a  new  of  different  kind  of 
accident  from  those  previously  evaluated. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  change  only  involves  a 
decrease  in  the  surveillance  frequency  and 
does  not  alter  the  performance  of  the 
surveillance  itself.  System  equipment  and 
operation  remains  unchanged.  Operability 
and  reliability  is  still  maintained  by  periodic 
testing.  Testing  the  Containment  Spray 
System  header  and  nozzles  at  the  proposed 
increased  surveillance  interval  does  not 
involve  a  significant  reduction  in  the  margins 

IneTJRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawm,  1400  L  Street,  NW,  Washington. 
DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 
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Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  October 
11, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
two  Technical  Specification  changes 
concerning  the  pressurizer  heaters.  The 
first  change  would  add  the  phrase 
"capable  of  being  powered  fi-om  an 
emergency  power  supply"  to  the 
Limiting  Condition  of  Operation  (LCO) 
3/4.4.4.  The  second  change  would  alter 
the  firequency  of  surveillance 
requirement  4.4.4.2  from  92  days  to 
every  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

0.  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  request  (both  proposed  changes)  does 
not  change  any  assumption  or  parameter 
assumed  to  function  in  any  of  the  design/ 
licensing  basis  analysis. 

The  proposed  change  as  described  in 
section  lA  merely  relocates  the  requirement 
to  supply  emergency  power  to  the  required 
heater  group  from  the  action  to  the  LCO 
statement. 

The  change  as  described  in  section  IB  does 
not  eliminate  the  surveillance  requirement, 
but  extends  its  frequency  frt>m  92  days  to 
once  peT  refueling  outage  in  accordance  with 
NRC  recommendation.  The  design  of  the 
Salem  Station  Pressurizer  heaters  is  identical 
to  that  described  in  the  NUREG  1366 
(Improvements  to  Technical  SpeciHcations 
Surveillance  Requirements,  published 
December  1992),  and  Generic  Letter  93-05 
(Line-Item  Technical  Specifications 
improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation,  issued  on  September  27, 1993), 
and  the  extension  of  the  surveillance 
requirement  is  a  recognized  enhancement 
and  assurance  to  the  continued  reliability  of 
the  pressurizer  heaters. 

Based  upon  the  alwve,  PSE&G  concludes 
that  the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.2.  Does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  introduce 
any  design  or  physical  configuration  changes 
to  the  focility  which  could  create  new 
accident  scenarios. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  stated  in  response  to  question  number 
1  above,  the  request  does  not  change  any 


assumption  or  parameter  assumed  to 
function  in  any  of  the  design/licensing  basis 
analysis.  One  change  merely  relocates  a 
requirement  from  one  section  of  the  LCO  to 
another,  and  the  second  change  incorporates 
the  recommendations  and  enhancements  as 
stated  in  NUREG  1366  and  CL  93-05. 

Consequently,  PSE&G  concludes  that  the 
change  does  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Saxton  Nuclear  Experimental 
Corporation,  Docket  No.  50-146,  Saxton 
Nuclear  Facility,  Bedford  County, 
Pennsylvania 

Date  of  amendment  request:  August  1, 
1994.  This  supersedes  the  request  dated 
June  23, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  allow 
characterization  activities  related  to  the 
decommissioning  of  the  Saxton  Nuclear 
Facility  and  add  administrative 
activities  associated  with  the 
characterization  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  considerations  t>ecause 
the  changes  would  not: 
1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  activities  associated  with 
characterization  of  the  facility  will  have  a 
minimum  impact  on  the  physical  condition 
of  the  containment  vessel  as  it  relates  to  the 
risk  of  fire  and  has  no  effect  on  the  risk  of 
flooding. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

In  its  present  condition,  the  only  accidents 
applicable  to  the  site  are  fire,  flood,  and 
radiological  hazard.  The  possibility  of  a  new 
or  different  type  of  accident  than  that 
previously  evaluated  in  the  FSAR  will  not  he 
created  by  the  implementation  of  activities 


permitted  by  the  approval  of  this  amendment 
request. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No  margins  of  safety  relevant  to  the 
equipment  at  the  facility  exist.  Activities 
involved  in  characterization  will  not  involve 
a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Saxton  Community  Library, 
911  Church  Street.  Saxton, 
Pennsylvania  16678Attomey  for  the 
Licensee:  Ernest  L.  Blake,  Jr.,  Esquire, 
Shaw,  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street,  NW,  Washington.  DC. 
20037 

NRC  Project  Director:  Seymour  H. 
Weiss 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  October 
20, 1994 

Description  of  amendments  request: 
The  proposed  Technical  Specification 
changes  will  delete  requirements  for  the 
chlorine  detections  systems  horn 
Technical  Specification  3/4.3.3.6  and  its 
associated  bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Removal  of  the  control  room  chlorine 
detection  system  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  on-site  gaseous  chlorine 
will  be  limited  to  a  maximum  per  container 
inventory  of  150  pounds  located  greater  than 
100  meters  from  the  control  room,  and 
manual  isolation  of  the  control  room  is 
provided.  This  is  in  compliance  with 
Regulatory  Guide  1.95.  Furthermore,  offsite 
chlorine  storage  and  transportation  meets  the 
requirements  of  Regulatory  Guides  1.78  and 
1.95.  Therefore,  the  probability  of  occurrence 
of  an  accident  is  not  affected. 

There  are  no  radiological  consequences 
associated  with  chlorine  release  accidents. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  are  not  increased. 

2.  Removal  of  the  control  room  chlorine 
detection  system  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  since  the  chlorine  detectors  are 
utilized  for  detection  of  accidental  chlorine 


release  and  are  not  accident  initiators. 
Gaseous  chlorine  has  been  removed  from  the 
plant  site,  except  for  a  permissible  maximum 
per  container  inventory  of  150  pounds  which 
will  be  located  greater  than  100  meters  away 
from  the  control  room.  In  addition,  there  is 
a  provision  for  the  manual  isolation  of  the 
control  room.  Therefore,  on-site  chlorine 
storage  meets  the  requirements  of  Regulatory 
Guide  1.95.  Furthermore,  offsite  chlorine 
storage  and  transportation  meet  the 
requirements  of  Regulatory  Guides  1.78  and 
1.95. 

3.  Removal  of  the  control  room  chlorine 
detection  system  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 
related  to  the  protection  of  control  room 
operators  from  excessive  levels  of  chlorine 
since  the  onsite  chlorine  storage  will  be 
limited  to  a  maximum  per  container 
inventory  of  150  pounds  at  the  chlorination 
house,  which  is  located  greater  than  100 
meters  from  the  control  room.  In  addition, 
manual  isolation  of  the  control  room  is  also 
provided.  This  meets  the  requirements  of 
Regulatory  Guide  1.95.  Therefore,  onsite  and 
offsite  chlorine  storage  and  transportation 
meets  the  requirements  of  Regulatory  Guides 
1.78  and  1.95. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
38302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201 

NRC  Project  Director:  William  H. 
Bateman 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2 
and  3,  Limestone  County,  Alabama 

Date  of  amendment  request:  October 
7, 1994  (TS  351) 

Description  of  amendment  request: 
The  proposed  amendment  clarifies  the 
BFN  diesel  generator  surveillance 
requirements  which  were  thought  to  be 
too  ambiguous  by  both  the  NRC  staff 
and  TVA  personnel.  In  addition,  the 
applicable  Bases  sections  are  being 
reviewed  to  provide  additional 
background  information.  TVA  is 
revising  Units  1  and  2  TS  Surveillance 
Requirements  4.9.B.3  and  Unit  3  TS 
Surveillance  Requirement  4.9.B.2  to 
more  closely  reflect  the  requirements  of 
Improved  Standard  Technical 
Specifications  (ISTS)  for  BWR/4s 
(NUREG-1433),  Section  3.8.1,  AC 


Sources— Operating,  Condition  B  for 
plant  operation  widi  an  inoperable 
diesel  generator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  Significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
prot>ability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  revises  the 
surveillance  requirements  for  plant  operation 
with  an  inoperable  diesel  generator.  Diesel 
generator  operation  is  not  a  precursor  to  any 
design  basis  accident  or  transient  analyzed  in 
the  Browns  Ferry  Updated  Final  Safety 
Analysis  Report.  Therefore,  this  change  does 
not  increase  the  probabihty  of  any  previously 
evaluated  accident. 

The  proposed  change  will  eliminate  the 
requirement  for  unnecessary  diesel  generator 
starts  and  the  incumbent  diesel  generator 
wear  when  a  diesel  generator  is  made 
inoperable  for  planned  maintenance  and 
testing.  Thus,  the  proposed  change  will  result 
in  an  increase  in  the  reliability  and 
availability  of  the  diesel  generators. 
Therefore,  this  change  does  not  increase  the 
consequences  of  any  previously  evaluated 
accident. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  the  sur\'eillance 
requirements  for  plant  operation  with  an 
inoperable  diesel  generator  does  not  involve 
a  modification  to  plant  equipment.  No  new 
feilure  modes  are  introduced.  There  is  no 
effect  on  the  function  of  any  plant  system 
and  no  new  system  interactions  are 
introduced  by  this  change. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  frtjm  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  will  eliminate  the 
requirement  for  unnecessary  diesel  generator 
starts  and  the  incumbent  diesel  generator 
wear.  Thus,  the  proposed  change  will  result 
in  an  increase  in  the  reliability  and 
availability  of  the  diesel  generators.  Since  the 
ability  of  the  diesel  generators  to  perform 
their  safety  function  will  not  be  degraded,  the 
proposed  amendment  does  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  PubUc  Library,  South 
Street.  Athens,  Alabama  35611 


Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
November  2, 1994  (TS  94-17) 

Description  of  amendment  request: 
The  proposed  change  would  add 
Operating  License  Condition  2.C.(25)  to 
provide  temporary  extension  of  the 
intervals  for  the  surveillance  tests 
specified  in  the  submittal  on  Unit  1  to 
coincide  with  the  Cycle  7  refueling 
outage.  The  tests  would  be  extended  to 
October  1, 1995,  which  would  resuU  in 
extension  of  the  specified  18-month,  36- 
month  and  54-month  surveillances  to 
29.5,  48  and  71.5  months,  respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  temporarj-  and 
allows  a  one-time  extension  of  specific 
surveillance  requirements  (SRs)  for  Cycle  7  to 
allow  surveallance  testing  to  coincide  with 
the  seventh  refueling  outage.  The  proposed 
surveillance  interval  extension  will  not  cause 
a  significant  reduction  in  system  reliability 
nor  affect  the  ability  of  the  systems  to 
perform  their  design  function.  Current 
monitoring  of  plant  conditions  and 
continuation  of  the  surveillance  testing 
required  during  normal  plant  operation  will 
continue  to  be  performed  to  ensure 
conformance  with  TS  operability 
requirements.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  ' 

Extending  the  surveillance  interval  for  the 
performance  of  specific  testing  will  not  create 
the  posssibility  of  any  new  or  diffferent  kind 
of  accidents.  No  changes  are  required  to  any 
system  configurations,  plant  equipment,  or 
analyses.  Therefore,  this  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


J 
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3.  Involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

Surveillance  interval  extension  will  not 
impact  any  plant  safety  analyses  since  the 
assimiptions  used  will  remain  unchanged. 
The  safety  limits  assumed  in  the  accident 
analyses  and  the  design  function  of  the 
equipment  required  to  mitigate  the 
consequences  of  any  postulated  accidents 
will  not  be  changed  since  only  the 
surveillance  test  interval  is  being  extended. 
Historical  performance  generally  indicates  a 
high  degree  of  reliability,  and  surveillance 
testing  perforned  during  normal  plant 
operation  will  continue  to  be  performed  to 
verify  proper  performance.  Therefore,  the 
plant  will  be  maintained  within  the  analyzed 
limits,  and  the  proptosed  extension  will  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET IIH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  October 
25, 1994 

Description  of  amendment  request: 
The  proposed  change  vyould  extend  the 
functional  surveillance  frequency  for 
the  hydrogen  recombiners  from  once  per 
6  months  to  once  per  18  months.  The 
proposed  changes  would  also  delete  the 
surveillance  requirement  to  operate  the 
containment  purge  blower.  Also,  minor 
editorial  changes  would  be  made  to 
improve  the  clarity  and  consistency 
between  the  NA^2  Technical 
Specifications  (TS). 

The  NRC  has  completed  a 
comprehensive  examination  of 
surveillance  requirements  in  the  TS  that 
require  testing  at  power.  The  evaluation 
is  documented  in  NUREG-1366, 
"Improvements  to  Technical 
Specification  Surveillance 
Requirements,"  dated  December  1992. 
The  NRC  staff  found,  that  while  the 
majority  of  testing  at  power  is 
important,  safety  can  be  improved, 
equipment  degradation  decreased,  and 
an  unnecessary  burden  on  personnel 
resources  eliminated  by  reducing  the 
amount  of  testing  at  power  that  is 
required  by  the  TS.  Based  on  the  results 


of  the  evaluations  dociunented  in 
NUREG-1366,  the  NRC  issued  Generic 
Letter  (GL)  93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation,"  dated 
September  27, 1993. 

The  Hydrogen  Recombiner  System 
(HRS)  removes  the  hydrogen  gasses  that 
accumulate  in  the  containment 
atmosphere  following  a  design-basis 
loss-of-coolant  accident.  Using  the 
guideUnes  provided  by  GL  93-05,  Item 
8.5  and  NUREG-1366,  the  licensee  is 
requesting  a  change  to  the  fimctional 
surveillance  testing  frequency  for  the 
hydrogen  recombiners  from  once  per  6 
months  to  once  per  18  months.  These 
changes  in  the  surveillance 
requirements  do  not  affect  plant  or  HRS 
operations.  In  addition,  several  other 
changes  are  being  requested  for  clarity 
and  consistency  between  NA-1&2  TS. 

TS  Surveillance  Requirement  4.6.4. 2.a 
states  in  part  that  "...  each  purge  blower 
operates  for  15  minutes."  NA-1&2  are 
equipped  with  two  different  types  of 
"purge  blowers."  One  type  of  purge 
blowers  is  an  integral  part  of  the  HRS. 
These  hydrogen  recombiner  purge 
blowers  are  capable  of  exhausting 
containment  gasses  directly  to  the 
atmosphere  even  with  the  recombiner 
incapable  of  removing  hydrogen  gas. 
The  second  type  of  purge  blowers  is  the 
containment  purge  blowers  which 
exhaust  directly  from  the  containment 
to  atmosphere  and  are  not  associated 
with  the  hydrogen  recombiners. 
Surveillance  Requirement  4.6.4. 2.a  will 
be  modified  to  state  that  the  purge 
blowers  being  referred  to  in  this 
surveillance  requirement  are  the 
hydrogen  recombiner  purge  blowers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  North  Anna 
Power  Station  in  accordance  with  the 
proposed  Technical  Specifications  changes 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Testing  of  the  Hydrogen  Recombiner 
System  once  per  18  months  will  continue  to 
assure  that  the  Hydrogen  Recombiner  System 
will  be  capable  of  performing  its  intended 
functions.  The  containment  purge  blowers 
are  not  part  of  the  Hydrogen  Recombiner 
System  and  are  not  assumed  to  function 
during  accident  conditions.  Therefore,  these 
changes  to  the  Hydrogen  Recombiner  System 
Technical  Specifications  do  not  affect  the 
probability  or  consequences  of  any 
previously  analyzed  accident. 


(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  do  not  involve  any  physical 
modification  of  the  plant  or  result  in  a 
change  in  a  method  of  operation.  Testing  the 
Hydrogen  Recombiner  System  once  per  18 
months  will  continue  to  assure  that  the 
Hydrogen  Recombiner  System  will  be 
capable  of  performing  its  intended  function. 
Therefore,  a  new  or  different  tjrpe  of  accident 
is  not  made  possible. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  profKised  Technical  Specification 
changes  do  not  affect  any  safety  limits  or 
limiting  safety  system  settings.  System 
operating  parameters  are  unaffected.  The 
availability  of  equipment  required  to  mitigate 
or  assess  the  consequence  of  an  accident  is 
not  reduced.  The  containment  purge  blowers 
are  not  part  of  the  Hydrogen  Recombiner 
System  and  are  not  assumed  to  function 
during  accident  conditions.  Testing  of  the 
Hydrogen  Recombiner  System  once  per  18 
months  will  continue  to  assure  that  the 
Hydrogen  Recombiner  System  will  be 
capable  of  performing  its  intended  functions. 
Safety  margins  are,  therefore,  not  decreased. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap{>ears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Mohan  C. 
Thadani,  Acting 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request: 
September  2,  1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  give  the 
correct  value  for  the  sodium  pentaborate 
tank  low-level  alarm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 
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The  change  corrects  the  Technical 
Specifications  to  reflect  the  correct  and  more 
conservative  opterating  captability  of  the 
design.  In  this  instance  there  is  no  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  because  no 
changes  in  concentration  limits  or  volume 
are  proposed  by  this  change.  The  Technical 
Specifications  are  being  changed  to  recognize 
the  more  prudent  operating  mode  of  the  SLC 
[standby  liquid  conLrolj  storage  tank  in  that 
margin  is  available,  and  has  always  been 
available,  after  a  low  level  alarm.  The  margin 
allows  corrective  action  to  be  taken  prior  to 
exceeding  Technical  Specification  limits.  In 
summary,  a  more  prudent  mode  of  operating 
is  recognized  by  this  change  and  the  design 
requirements  of  volume  and  concentration 
are  not  changed.  Hence,  the  accident 
analyses  remains  (sic)  unaffected  by  this 
change. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  SLC  function  and  reliability  are  not 
affected  by  this  change.  No  new  modes  of 
plant  operation  are  introduced  with  this 
change.  Hence,  no  new  or  different  kind  of 
accident  is  credible. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No  change  to  the  required  volume  and 
concentrations  are  being  proposed  by  this 
[modificationl.  Neither  the  original  design  or 
accident  analysis  is  affected  by  this  change. 
A  more  prudent  mode  of  operation,  that 
currently  exists,  is  recognized  by  this 
proposal.  Therefore,  there  is  no  impact  to  a 
margin  of  safety  with  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  M.  H.  Philips. 
Jr.,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  D.C.  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay  Wolf  Creek  Nuclear  Operating 
Corporation,  DocJtet  No.  50-^82,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
21, 1994  and  supplement  dated  October 
27. 1994 

Description  of  amendment  request: 
This  amendment  request  revises 
Technical  Specification  Surveillance 
Requirements  4.7.1.2.1.C.2  (operability 
testing  for  the  tuibine-driven  auxiliary 
feedwater  (AFW)  pump  automatic  start 
feature)  and  4.3.2.2  (engineered  safety 
feature  actuation  system 
instrumentation  response  time  testing 


for  the  turbine-driven  AFW  pump)  to 
correct  an  inconsistency  caused  by 
system  limitations  to  supply  steam  to 
the  turbine-driven  ARV  pump  prior  to 
entry  into  Mode  3.  These  specifications 
are  being  revised  to  indicate  that  the 
provisions  of  Technical  Specification 
4.0.4  are  not  applicable  for  entry  into 
Mode  3. 

In  addition.  Technical  Specification 
Surveillance  Requirement  4.7.1.2.1.C  is 
being  revised  to  delete  the  requirement 
to  be  performed  during  shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  j.rovided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

WCNOC  (Wolf  Creek  Nuclear  Operating 
Corporation]  is  proptosing  to  modify 
Surveillance  Requirements  4.3.2.2  and 
4.7.1.2.1X.2  by  adding  an  exemption  for 
(from)  the  provisions  of  Technical 
Sptecification  4.0.4  and  deleting  the 
shutdown  requirement  Entry  into  Mode  3 
would  allow  for  appropriate  test  conditions 
(e.g.,  adequate  steam  pressure  available)  to 
complete  the  operability  testing  of  the 
turbine-driven  AFW  pump.  The  acceptance 
criteria  such  as  response  time,  or  test 
frequency,  are  not  revised.  Therefore,  the 
surveillance  will  continue  to  verify  the 
operability  of  the  turbine-driven  AFW  pump. 
Additionally,  the  proposed  changes  are 
consistent  with  the  new  improved  Standard 
Technical  Specifications  for  Westinghouse 
plants  (NUREG-1431) 

Considering  the  above,  the  proposed 
changes  to  Surveillance  Requirements  4.3.2.2 
and  4.7.1.2.1.C.2,  of  the  WCGS  [Wolf  Creek 
Generating  Station)  Technical  Specifications, 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  make  any 
physical  or  operatioaal  changes  to  existing 
plant  structures,  systems,  or  components. 
The  proposed  changes  do  not  introduce  any 
new  failure  modes.  They  simply  allow  tests 
to  be  p)erfonned  at  appropriate  conditions 
rather  than  during  shutdown. 

Additionally,  the  proposed  changes  do  not 
modify  the  acceptance  criteria  for  the  tests. 
The  purpose  of  the  tests  is  to  ensure  that  the 
turbine-driven  AFW  pump  can  perform  its 
intended  function. 

Thus,  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  diffierent  kind  of 
acciiient  £rom  any  previously  analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  Updated  Safety 
Analj-sis  Rep)ort  accident  analyses.  The 
applicable  acceptance  criteria  6>r  the  turbine- 


driven  AFW  pump  will  not  be  modified  by 
these  proposed  changes.  The  proposed 
changes  will  permit  the  tests  to  be  conducted 
under  the  proper  oonditioos.  so  that  the 
ability  of  the  turbine-driven  AFW  pump  to 
perform  its  intended  safety  function  can  be 
confirmed. 

Based  on  the  above  discussions  it  has  been 
determined  that  the  requested  technical 
specification  rev'ision  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  or  oth^  adverse 
condition:  or  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no  ' 

significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street.  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  "Trowbridge, 
2300  N  Street,  NW.,  Washington.  DC 
20037 

NRC  Project  Director  Theodore  R. 
Quay 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  ciramistances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmanra  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  StationrUnit 
Nos.  2  and  3.  York  County, 
Pennsylvania 

Date  of  amendment  request:  October 
25. 1994 
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Brief  description  of  amendment 
request:  The  proposed  amendment 
would  clarify  the  minimum  reactor 
steam  pressure  required  for  Surveillance 
Requirement  (SR)  4.5.C.l(e).  The  revised 
SR  will  require  the  licensee  to  verify 
that  the  High  Pressure  Coolant  Injection 
Pump,  with  reactor  pressure  less  than  or 
equal  to  175  psig,  develop  a  flow  rate  of 
greater  than  or  equal  to  5000  gpm 
against  a  system  head  corresponding  to 
reactor  pressure.  The  current  SR 
specifies  that  the  test  be  performed  at 
150  psig  but  does  not  provide  a  range 
of  acceptable  pressures. 

Date  of  publication  of  individual 
notice  in  Federal  Register  NOV.  7, 1994 
(59  FR  55498) 

Expiration  date  of  individual  notice: 
D^ember  7, 1994 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  S    te  Library" of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  appUcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  hcense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 


amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Sti'eet,  NW..  Washington.  DC,  and  at  the 
local  pubUc  document  rooms  for  the 
particular  facilitiiss  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  (llounty,  Arizona 

Date  of  application  for  amendments: 
June  17, 1994,  supplemented  by  letter 
dated  September  21,  1994. 

Brief  aescription  of  amendments:  The 
amendments  allow  removal  of  five 
tables  of  component  lists  from  the  Palo 
Verde  Technical  Specifications  (TS)  in 
accordance  with  NRC  Generic  Letter 
(GL)  91-08,  "Removal  of  Component 
Lists  from  Technical  Specifications." 
The  affected  tables  are  Table  3.3-9B. 
Table  3.3-9C.  Table  3.6-1.  Table  3.8-2. 
and  Table  3.8-3.  These  five  removed 
tables  will  be  incorporated  into  a  new 
document,  which  will  be 
administratively  controlled  according  to 
the  change  control  provisions  of  the  TS. 

Date  of  issuance:  October  31, 1994 

Effective  date:  October  31. 1994,  to  be 
implemented  no  later  than  45  days  from 
the  date  of  issuance. 

Amendment  Nos.:  85,  73,  and  57 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37061) 
The  supplemental  letter  provided 
certain  revised  TS  pages  for  clarification 
purposes  and  did  not  change  the 
original  no  significant  hazards 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  31. 1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1, 2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
January  4, 1994 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  3.2.3,  "Azimuthal  Power 
Tilt,"  to  change  the  azimuthal  power  tilt 


'  limit  from  less  than  or  equal  to  10      • 
percent  to  less  than  or  equal  to  3  percent 
when  the  core  operating  limit 
supervisory  system  is  out  of  service.  The 
associated  TS  Bases  are  similarly 
changed. 
Date  of  issuance:  November  3, 1994 

Effective  date:  November  3,  1994.  to 
be  fully  implemented  no  later  than  45 
days  from  the  date  of  issuance 

Amendment  Nos.:  86,  74,  and  58 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1994  (59  FR  22001) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  3, 1994.No 
significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2, 
Calvert  County,  Maryland 

Date  of  application  for  amendment: 
May  27, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  heatup  and 
cooldown  curves  and  the  low- 
temperature  overpressure  protection 
(LTOP)  controls.  The  changes  to  the 
LTOP  controls  support  proposed 
modifications  to  allow  a  variable- 
setpoint  (VLTOP)  protection  system. 
The  VLTOP  system  will  increase  the 
allowable  operating  pressure  band  in 
the  LTOP  region  and  increase  the 
fiexibility  in  the  use  of  the  reactor 
coolant  pumps. 
Date  of  issuance:  November  1,  1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  178 

Facility  Operating  License  No.  DPR- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29, 1993  (59  FR 
37064)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  1, 1994.  No  significant 
hazards  considerati'on  conunents 
received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 


Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
SteaxnElectric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment 
November  4. 1993.  as  supplemented 
April  27, 1994,  and  October  10, 1994. 

Brief  description  of  amendment:  The 
proposed  amendment  revises  Technical 
Specification  6.13.1  to  provide  use  of 
alarming  dosimeters  in  high  radiation 
areas.  This  change  includes  newly 
revised  10  CFR  Part  20  requirement 
references  and  is  consistent  with 
NLrREG-1413,  Standard  Technical 
Specifications — Westinghouse  Plants, 
Specification  5.11.1. 

Date  of  issuance:  November  4, 1994 

Effective  date:  November  4, 1994 

Amendment  No.:  152 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2, 1994  (59  FR  4935) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  4,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College,  Hartsville,  South 
Carolina  29550 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  application  for  amendment: 
September  28. 1993,  as  amended  April 
5,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3/4.8.1,  "AC  Sources — 
Operating",  and  associated  Bases  to  be 
consistent  with  the  new  "Standard 
Technical  Specifications  for 
Westinghouse  Plants",  NUREG-1431, 
Revision  0. 

Date  of  issuance:  November  4,  1994 

Effective  date:  November  4, 1994 

Amendment  No.  51 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27. 1993  (58  FR 
57845)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  4, 1994.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 


Commonwealth  Edison  Company, 
Iowa-Illinois  Gas  and  Electric 
Company,  Docket  Nos.  50-237  and  50- 
249,  Dresden  Nuclear  Power  Station, 
Units  2  and  3,  Grundy  County,  Illinois; 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois; 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois  '^ 

Date  of  application  for  amendments: 
Julys,  1994 

Brief  description  of  amendments:  The 
amendment  revises  the  operating 
licenses  by  adding  a  license  condition 
that  would  allow  the  commitments 
made  in  response  to  NUREG-0737, 
"Clarification  of  TMI  Action  Plan 
Requirements,"  to  be  controlled 
pursuant  to  the  requirements  of  10  CFR 
50.59. 

Date  of  issuance:  November  3, 1994 

Effective  date:  November  3,  1994 

Amendment  Nos.:  for  Dresden, 
Amendment  Nos.  129  and  123;  for  Quad 
Cities,  Amendment  Nos.  150  and  146; 
and  for  Zion,  Amendment  Nos.  158  and 
146. 

Facility  Operating  License  Nos.  DPR- 
19.  DPR-25,  DPR-29,  DPR-30,  DPR-39, 
and  DPR-48.  The  amendments  revised 
the  operating  licenses. 

Date  of  initial  notice  in  Federal 
Register  August  31. 1994  (59  FR  45021) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  3,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
locations:  for  Dresden,  the  Morris  Public 
Library.  604  Liberty  Street,  Morris. 
Illinois  60450;  for  Quad  Cities,  the 
Dixon  Public  Library,  221  Heimepin 
Avenue,  Dixon.  Illinois  61021;  and  for 
Zion.  the  Waukegan  Public  Library.  128 
N.  County  Street,  Waukegan.  Illinois 
60085. 

Detroit  Edison  Company,  Docket  No. 
50-16,  Enrico  Fermi  Power  Plant,  Unit 
1,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
December  9.  1993  (Reference  NRC-93- 
0143). 

Brief  description  of  amendment:  This 
amendment  modified  the  Technical 
Specifications  (TS)  incorporated  in 
Possession-Only  License  No.  DPR-9  as 
Appendix  A  by  modifying  the  Protected 
Area  definition  and  Waste  Disposal 
Surveillances  to  provide  the  appropriate 
10  CFR  Part  20  r«ferences  in 
conformance  with  a  revision  of  10  CFR 
Part  20  (56  FR  23360). 

Date  of  issuance:  November  3, 1994. 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 


its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  lO.Possession-Only 
License  No.  DPR-9:  The  amendment 
revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  July  20,  1994  (59  FR  37070) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Duke  Power  Company,  Docket  Nos.  SO- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
November  21, 1991. 

Brief  description  of  amendments:  The 
amendments  were  submitted  as  a  result 
of  NRC  recommendations  pertaining  to 
Generic  Letter  90-06  for  the  power- 
operated  relief  valves  and  block  valves 
and  low-temperature  overpressure 
protection  systems. 
Date  of  issuance:  October  27, 1994 
Effective  date:  October  27, 1994 
Amendment  Nos.:  150  and  132 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Techijical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10, 1993  (58  FR 
59748)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
Ocotber  27, 1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  2ff223 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
December  8,  1993,  as  supplemented 
April  20,  September  8,  1994,  and 
October  25, 1994. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3.4  to  address  the  need  to 
bypass  automatic  initiation  of  the 
Emergency  Feedwater  system  with  the 
main  feedwater  pumr  discharge 
pressure  is  below  actuation  setpoint 
during  startup  and  shutdown  in  order  to 
prevent  inadvertent  actuation.  The 
amendments  also  deleted  operability 
requirements  for  the  Emergency     • 
Condenser  Cooling  Water  (ECCW) 
system. 
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Date  of  Issuance:  October  31. 1994 
Effective  date:  To  be  implemented 
within  30  days  firom  the  date  of 
issuance. 
Amendment  Nos.:  207.  207,  and  204 
Facility  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3. 1994  (59  FR  39584) 
The  April  20,  September  8,  and  October 
25, 1994  supplements  provided 
additional  information  that  did  not 
change  the  scope  of  the  December  8. 
1994,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  31, 1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  Coimty  Library,  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina  29691 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  February 
5, 1993,  as  supplemented  by  letter  dated 
August  1, 1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  incorporate  a  technical 
review  and  control  process  to 
supplement  the  onsite  technical  review 
and  approval  of  new  procedures  and 
changes  thereto  affecting  nuclear  safety. 

Date  of  issuance:  November  4, 
1994Effective  date:  November  4, 1994 

Amendmert  No.:  100 

Facility  Op 'rating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31, 1994  (59  FR  45022) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  4, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiema  70122. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2.  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
May  23. 1994 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  Section  3/4.7.1.1, 
Turbine  Cycle,  Safety  Valves,  to  delete 


a  specific  reference  to  the  1994  edition 
of  the  ASME  Code  and  refer  to  testing 
in  accordance  with  Technical 
Sp>ecification  4.0.5,  the  In-Service 
Inspection  and  In-Service  Testing 
Specification. 

Date  of  Issuance:  November  1, 1994 

Effective  Date:  November  1, 1994 

Amendment  No.:  68 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6, 1994  (59  FR  34664)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  1, 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
June  30, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  clarify  the 
requirement  for  the  audit  of 
conformance  to  Technical 
Specifications,  delete  the  requirement 
for  Safety  Committee  oversight  of  the 
Emergency  PlcUi  and  Seciirity  Plan  and 
allow  designation  by  the  Plant 
Superintendent  signatiire  authority  for 
procedure  approval. 

Date  of  issuance:  November  2, 1994 

Effective  date:  Date  of  issuance  and  to 
be  implemented  within  60  days 

Amendment  No.:  202 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3,  1994  (59  FR  39591) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  2, 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.  E..  Cedar  Rapids, 
Iowa  52401. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No. 
50-461,  ainton  Power  Station,  Unit  No. 
1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
August  12. 1994 

Brief  description  of  amendment:  The 
amendment  modifies  Clinton  Power 
Station  Technical  Specification  3/ 
4.6.2.2,  "Drywell  Bypass  Leakage,"  to 
allow  drywell  bypass  leakage  rate  tests 


to  be  performed  at  intervals  as  long  as 
five  years  based  on  the  demonstrated 
performance  of  the  drywell  structuire. 

Date  of  issuance:  November  3,  1994 

Effective  date:  November  3, 1994 

Amendment  No.:  94 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28. 1994  (59  FR 
49428)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  3. 1994.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  12, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  for  the  accumulators  to 
allow  extended  action  time  for  improper 
boron  concentration,  to  provide  a 
consistent  action  statement  for  both 
units,  and  to  modify  the  surveillances 
on  the  boron  concentration  and  the 
isolation  valve. 
Date  of  issuance:  November  8,  1994 
Effective  date:  November  8,  1994 
Amendment  Nos.:  184  and  169 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22. 1993  (58  FR 
67848).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  8,  1994.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
December  22, 1993 

Brief  description  of  amendments:  The 
iunendments  revise  the  action  statement 
in  the  Technical  Specifications  for 
Steam  Generator  Stop  Valves  to  be  more 
consistent  with  NUREG-1431,  Standard 
Technical  Specifications  Westinghouse 
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Plants.  The  proposed  changes  allow 
both  greater  time  for  compensatory 
action  as  well  as  operation  in  Modes  2 
and  3  with  valves  inoperable  but  closed. 
A  Unit  2  action  requirement  is  also 
revised. 
Date  of  issuance:  November  8,  1994 
Effective  date:  November  8, 1994 
Amendment  Nos.:  185  and  170 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2,  1994  (59  FR  4939) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  8, 1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph,  MI  49085. 

.Niagara  Mohawk  Power  Corporation, 
Docket  Nos.  50-220,  and  50-410,  Nine 
Mile  Point  Nuclear  Station,  Unit  Nos.  1 
and  2,  Oswego  County,  New  York 

Date  of  application  for  amendments: 
June  9,  1994 

Brief  description  of  amendments:  The 
amendments  modify  paragraph  2.0(4)  of 

Facility  Operating  License  No.  DPR- 
03  and  paragraph  2.E  of 

Facility  Operating  License  No.  NPF- 
69  to  require  compliance  with  the 
amended  Physical  Security  Plan.  The 
changes  involve  the  number  of  armed 
security  force  members  that  comprise 
the  response  force  for  each  shift  at  the 
site. 

Date  of  issuance:  October  31 ,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1—150 — Unit 
2—58 

Facility  Operating  License  Nos.  DPR- 
63  and  NPF-69:  Amendments  revise  the 
Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1994  (59  FR 
49432)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safeguards  Evaluation 
Report  dated  October  31, 1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  26. 1994 


Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  by  adding  a  footnote 
to  Surveillance  Requirement  4. 6.1. 2. d 
that  defers  the  performance  of  Type  B 
and  C  Contaiiunent  leak  rate  tests  to  the 
end  of  the  twelfth  refueling  outage. 

Date  of  issuance:  October  31, 1994 

Effective  date:  October  31, 1994 

Amendment  No.:  181 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications.  PubUc  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (59  FR 
52005,  October  13, 1994)  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  h-^aring  by  November  14, 
1994,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment.  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  October  31, 1994. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Commimity-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Ser\'ice  Companv. 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  1,  1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  concerning  the  Reactor 
Coolant  System  Volume.Date  of 
issuance:  November  8. 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  182 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28. 1994  (59  FR 
49432).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 


November  8. 1994.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich.  CT 
06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
February  16,  1994  (Reference  LAR  94- 
04) 

Description  of  amendment  request: 
The  proposed  amendments  revise  the 
combined  Technical  Specifications  (TS) 
for  the  Diablo  Canyon  Power  Plnnt,  Unit 
Nos.  1  and  2.  Specifically,  TS  4     2. 
"Heat  Flux  Hot  ChannelFactor— rQ(z)." 
and  6.9.1.8.  "Core  Operating  Limits 
Report,"  are  revised  as  follows:  (1)  The 
2-percent  Fq(z)  penalty  listed  in  TS 
4.2.2.2.e.l)  would  be  deleted  and  the 
statement  revised  to  indicate  the  use  of 
an  appropriate  factor  to  be  specified  in 
the  Core  Operating  Limits  Report 
(COLR).  (2)-TS  6.9.1.8.b.l  would  be 
changed  to  reference  Revision  1  of 
WCAP  10216-P-A,  "Relaxation  of 
Constant  Axial  Offset  Control  Fq(z) 
Surveillance  Technical  Specification." 
dated  February  1994. 
Date  of  issuance:  October  31,  1994 
Effective  date:  60  days  from  date  of 
issuance. 
Amendment  Nos.:  96  and  95 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17603) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  31,  1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Pohlechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obiipo,  California 
93407NO  significant  hazards 
consideration  comments  received:  No. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17603) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
E\raluation  dated  October  31, 1994.  No 
significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  California 
93407 

PECO  Energy  Company,  Docket  No.  50- 
171,  Peach  Bottom  Atomic  Power 
Station,  Unit  1,  Peach  Bottom, 
Pennsylvania. 

Date  of  application  for  amendment: 
May  9. 1994. 

Brief  description  of  amendment:  This 
amendment  modified  Possession-Only 
License  No.  DPR-12  and  the  Technical 
Specifications  (TS)  incorporated  as 
Appendix  A  by  changing  the  name  of 
Philadelphia  Electric  Company  to  PECO 
Energy  Company,  by  providing  the 
appropriate  10  CFR  Part  20  references, 
and  by  reducing  the  required  frequency 
for  performing  periodic  inspections  in 
the  containment  vessel  below  ground 
level  for  water  accumulation. 

Date  of  issuance:  November  3.  1994. 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  8.Possession-Only 
License  No.  DPR-12:  The  amendment 
revised  Possession-Only  License  No. 
DPR-12  and  the  TS. 

Date  of  initial  notice  in  Federal 
Register  August  31, 1994  (59  FR  45030) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  EducaUon 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
September  16, 1994 

Brief  description  of  amendments: 
These  amendments  extend  the  snubber 
functional  testing  interval  from  18 
months  {+/-  25%)  to  24  months  (+/- 
25%)  (plus  or  minus  was  published  as 
(greater  than  or  equal  to]  in  the  initial 
Federal  Register  notice),  and  increase 
the  sample  plan  size  from  10  percent  to 
13.3  percent.  The  combination  of  these 
two  changes  will  ensure  that  the  entire 
population  of  snubbers  will  be  tested  in 
a  15-year  period. 

Date  of  issuance:  November  2, 1994 


Effective  date:  November  2, 
1994Amendment  Nos.  81  and  42 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30,  1994  (59  FR 
50019)  The  Commission's  related  ,. 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  2, 1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
September  16,  1992.  supplemented  June 
27, 1994.  and  September  26.  1994 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  Section  4.6. B  (Emergency 
Power  System  Periodic  Tests— Station 
Batteries)  to  incorporate  changes  which 
allow  battery  testing  surveillance 
interval  extensions  to  accommodate 
operation  on  a  24-month  fuel  cycle. 
These  changes  followed  the  guidance 
provided  in  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle,"  as  applicable. 

Date  of  issuance:  November  2, 1994 

Effective  date:  November  2,  1994 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  28.  1992  (57  FR 
48825)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  2, 1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
July  21,  1994,  as  supplemented 
September  26, 1994. 

Brief  description  of  amendment:  The 
amendment  relocates  fire  protection 
requirements  from  the  Technical 
Specifications  to  the  plant  fire 
protection  program  in  accordance  with 


the  guidance  provided  in  Generic  Letter 
(GL)  86-10,  "Implementation  of  Fire 
Protection  Requirements,"  and  GL  88- 
12,  "Removal  of  Fire  Protection 
Requirements  from  the  Technical 
Specifications."  The  amendment  also 
modifies  the  Facility  Operating  License 
to  incorporate  the  standard  fire 
protection  license  condition  provided  in 
GL  86-10. 

Date  of  issuance:  November  3, 1994 

Effective  date:  As  of  the  date  of 

issuance  to  be  implemented  within  30 

days. 

Amendment  No.:  218 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register  August  17.  1994  (59  FR  42345) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3.  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Public -Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey  Date 
of  application  for  amendments:  August 
19, 1994,  as  supplemented  October  4, 
1994 

Brief  description  of  amendments:  The 
amendments  reduce  the  minimum 
setpoints  and  allowable  values  for  the 
steam  generator  low  and  low-low  level 
reactor  protection  system  signals. 
Date  of  issuance:  November  4, 1994 
Effective  date:  November  4, 1994 
Amendment  Nos.  159  and  140 

Facility  Operating  License  Nos.  DPR- 
70  and  D'PR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  14,  1994  (59  FR 
47180)  The  supplemental  letter  provides 
additional  information  but  does  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  4, 1994.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem.  New  Jersey 
08079 


Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
June  13.  1994 

Brief  description  of  amendments: 
These  amendments  add  a  new  section 
3.0.6  to  the  technical  specifications  and 
the  associated  Bases,  that  permits  an 
out-of-service  component  to  be  returned 
to  service  under  administrative  controls 
for  the  purpose  of  determining 
operabihty.  and  make  an  editorial 
correction. 
Date  of  issuance:  November  8. 1994 
Effective  date:  November  8. 1994 
Amendment  Nos.  160  and  141 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3, 1994  (59  FR  39590) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  8, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
December  17,  1993 

Brief  description  of  amendment:  The 
change  revises  TS  3/4.3.3.6,  Accident 
Monitoring  Instnmientation,  and  its 
associated  bases;  relocates  TS  3/4.6.5.1. 
Hydrogen  Monitors,  and  TS  3/4.3.3.1. 
Tables  3.3-6  and  4.3-3,  Item  l.c, 
Reactor  Building  Area  High  Range 
Radiation  Monitors,  into  the  Accident 
Monitoring  TS. 

Date  of  issuance:  November  7,  1994 

Effective  date:  November  7, 1994 

Amendment  No.:  118 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  February  16. 1994  (59  FR 
.  7699)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  7, 1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets. 
Winnsboro,  South  Carolina  29180. 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
May  16. 1994  (TS  94-03) 

Brief  description  of  amendments:  The 
amendments  remove  the  response  time 
limits  for  the  reactor  trip  and  engineered 
safety  feature  functions  from  the 
technical  specifications  in  accordance 
with  Generic  Letter  93-08. 
Date  of  issuance:  November  9. 1994 
Effective  date:  November  9, 1994 
Amendment  Nos.:  190  and  182 
Facility  Operating  License  Nos.  DPR- 
77  and  DPR- 79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22. 1994  (59  FR  32236] 
The  Commission's  related  evaluation  of 
the  amendments  are  contained  in  a 
Safety  Evaluation  dated  November  9, 
1994No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Soaiervell  County,  Texas 

Date  of  amendment  request: 
September  19, 1994 

Brief  description  of  amendments:  The 
amendments  allow  a  one-time  six- 
month  extension  for  certain  emergency 
diesel  generator  technical  specification 
surveillance  requirements  and  other 
related  surveillance  requirements.  The 
one-time  extension  from  18  to  24 
months  for  the  affected  surveillance 
requirements  is  applicable  only  to  Unit 
2.  Train  A.  until  completion  of  the 
second  refueling  outage  for  Unit  2. 

Date  of  issuance:  November  2.  1994 

Effective  date:  Effective  as  of  its  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  31;  Unit  2 — 
/Amendment  No.  17 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30.  1994  (59  FR 
50024)  The  October  20, 1994.  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  2, 1994.  No 
significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019. 

TU  Electric  Company,  Docket  .\'os.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
September  19, 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  by  eliminating  the 
requirement  that  the  18-month 
sur\'eillance  requirements  (SR.«)  for  the 
emergency  core  cooling,  containment 
spray,  spray  additive,  containment 
isolation  valves,  auxiliary  feedwater  and 
component  cooling  water  systems  be 
performed  "during  shutdown"  or 
"during  REFUELING  MODE  or  COLD 
SHUTDOWN."  The  SRs  are  still 
required  to  be  performed  on  an  18- 
month  surveillance  interval,  but  may  be 
performed  in  any  mode  in  which  it  is 
technically  and  operationally  acceptable 
to  perform  the  testing. 

Date  of  issuance:  November  2, 1994 

Effective  date:  Within  30  days  of  its 
date  of  issuance 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  32;  Unit  2 — 
Amendment  No.  18 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30, 1994  (59  FR 
50022)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  2,  1994. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  Arlington,  Texas  76019. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee 
NuclearPower  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
March  31,  1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Kewaunee 
Nuclear  Power  Plant  Technical 
Specifications  (TS)  by  incorporating 
operability  and  surveillance 
requirements  for  the  recently  installed 
Auxiliary  Feedwater  Pump  Low 
Discharge  Pressure  Trip 
instrumentation.  Surveillance 
requirements  were  added  to  Table  TS 
4.1-1,  "Minimum  Frequencies  for 
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Checks,  Calibrations  and  Test  of 
Instrument  Channels."  TS  3.4,  "Steam 
and  Power  Conversions  System,"  has 
been  revised  to  explicitly  link 
operability  of  the  associated  Auxihary 
Feedwater  Pimip  Low  Discharge 
Pressure  Trip  channel  to  operability  of 
the  associated  auxiliary  feedwater 
pump.  In  addition,  minor  format 
inconsistencies  in  TS  3.4.b.l.A  and 
3.4.b.l.B  were  corrected. 

Date  of  issuance:  November  1, 1994 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  30  days 

Amendment  No.:  112 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6, 1994  (59  PR  34671)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  1,  1994.  No 
signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects — I/H 
Office  of  Nuclear  Reactor  Regulation 
IDoc.  94-28758  Filed  11-22-94;  8:45  am) 
BILLINO  0006  759(M1-r 


PA-94-032] 

Michael  J.  Bema;  Order  Prohibiting 
Involvement  in  NRC  Licensed 
Activities  (Effective  Immediately) 

I 

Amoco  Oil  Company  (Amoco  or 
Licensee)  was  the  holder  of  Byproduct 
Material  License  No.  13-00155-10 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Parts  30  and  34.  The 
license  authorized  the  use  of  byproduct 
material  (iridium-192  and  cobalt-60)  for 
industrial  radiography  in  devices 
approved  by  the  NRC  or  an  Agreement 
State.  The  facility  where  licensed 
materials  were  authorized  for  use  and 
storage  was  located  at  2815  Indianapolis 
Boulevard,  Whiting,  Indiana.  The  use  of 
licensed  material  was  authorized  at 
temporary  job  sites  anywhere  in  the 
United  States  where  the  United  States 
Nuclear  Regulatory  Commission 
maintains  jurisdiction  for  regulating  the 
use  of  licensed  material.  The  License 
was  originally  issued  on  February  4, 
1958,  and  was  terminated  on  October 
19, 1993. 


Mr.  Michael  J.  Bema  performed  duties 
as  the  Licensee's  Radiation  Safety 
Officer  (RSO)  from  March  1990  until  he 
was  relieved  of  those  duties  on  October 
16, 1992. 

II 

On  July  27, 1992,  the  NRC  Region  III 
office  received  information  that  Mr. 
Bema  had  not  conducted  field  audits  of 
radiographers  and  radiographer's 
assistants  as  required  by  license 
conditions  and  that  Mr.  Bema  fabricated 
reports  for  the  audits  that  he  did  not 
perform  by  documenting  that  the  audits 
had  been  performed.  The  NRC 
conducted  an  inspection  at  the 
Licensee's  Whiting,  Indiana,  refinery 
from  September  15  to  October  9, 1992. 
The  NRC  Office  of  Investigations  (01) 
subsequently  conducted  an 
investigation.  The  Licensee  conducted 
an  investigation  contemporaneously 
with  the  NRC  inspection  and 
investigation.  Deliberate  violations  of 
NRC  requirements  were  identified  as  a 
result  of  the  NRC  inspection  and  the 
investigation. 

Condition  18.A  of  License  No.  13- 
00155-10  incorporates  the  statements, 
representations,  and  procedures 
contained  in  the  license  appUcation 
dated  March  28, 1990.  Item  10.3  of  that 
application  required,  in  part,  that 
practicing  radiographers  and 
radiographer's  assistants  are  to  be 
audited  at  intervals  not  to  exceed  3 
months  to  meet  the  requirements  of  10 
CFR  Part  34  and  the  Licensee's 
Operating  and  Emergency  Procedures, 
and  that  the  audits  should  be 
unannounced  insofar  as  possible.  Item 
10.5  of  that  application  required,  in 
part,  that  certain  records  be  generated 
and  maintained,  including  a  record  of 
quarterly  audits  of  radiographers  and 
radiographer's  assistants. 

Mr.  Bema  admitted  to  the  NRC  in  a 
sworn,  transcribed  interview  on  October 
7,  1992,  that  he  knowingly  failed  to 
perform  the  required  audits  and  that  he 
deliberately  falsified  records  to  show 
that  Audits  had  been  performed  on  at 
least  ten  occasions  (February  6, 10, 12, 
and  29,  April  11,  22,  24,  and  29,  May 
12,  and  September  1,  1992). 

In  addition,  during  the  September  15, 
1992,  inspection  the  NRC  inspector 
asked  Mr.  Bema  if  the  field  audits  of 
radiographers  and  radiographer's 
assistants  were  unannounced.  Mr.  Bema 
told  the  NRC  inspector  that  he  did  not 
give  any  advance  notification  to 
radiography  personnel.  However,  the 
testimony  of  eight  radiographers  or 
radiographer's  assistants  indicated  that 
Mr.  Bema  always  informed  them  when 
he  would  be  performing  an  audit. 


Testimony  provided  by  an  Assistant 
Radiation  Safety  Officer  (ARSO)  on 
Novemlier  5. 1992,  indicated  that  at  the 
request  of  Mr.  Bema  on  or  about 
Septan. ber  15. 1992,  the  ARSO  falsified 
at  least  two  records  of  audits  of 
radiographers  and  radiographer's 
assistants  for  May  1992.  Also,  testimony 
provided  to  OI  by  another  ARSO  on 
December  17, 1992,  indicated  that  at  the 
request  of  Mr.  Bema  during  August 
1991,  this  ARSO  falsified  at  least  two 
records  of  audits  of  radiographers  and 
radiographer's  assistants. 

These  actions  are  contrary  to  the  audit 
requirements  and  the  records  generation 
and  maintenance  requirements  of  the 
License,  and  a  violation  of  10  CFR 
30.9(a),  "Completeness  and  Accuracy  of 
Information,"  and  10  GFR  30.19(a)  (1) 
and  (2),  "Deliberate  Misconduct,"  of  the 
Commission's  regulations. 

The  Licensee  conducted  an  internal 
investigation  and  based  on  the  results  of 
its  investigation  the  Licensee  suspended 
Mr.  Berna's  employment  for  one  month 
without  pay.  On  December  1,  1992,  a 
Confirmatory  Order  Modifying  License 
(Effective  Immediately)  was  issued  to 
the  Licensee,  which  confirmed,  among 
other  things,  that  the  Licensee  would 
prohibit  Mr.  Bema  from  participating  in 
any  NRC  licensed  activities,  including 
the  position  of  RSO. 

UI 

Based  on  the  above,  it  appears  that 
Mr.  Bema  engaged  in  deliberate 
misconduct  from  August  1991  through 
approximately  September  15, 1992,  by 
failing  to  conduct  field  audits  of 
radiographers  and  radiographer's 
assistants  at  the  interval  specified  in  the 
NRC  Byproduct  Material  License,  and 
by  creating  false  records  for  audits 
which  he  did  not  conduct,  thus  making 
the  record  appear  as  though  a  field  audit 
was  performed  at  the  specified  interval. 
Mr.  Bema  also  engaged  in  deliberate 
misconduct  when  he  requested  two 
ARSOs  to  falsify  field  audit  records.  Mr. 
Bema  engaged  in  additional  misconduct 
when  he  told  an  NRC  inspector  that 
field  audits  of  radiographers  or 
radiographer's  assistants  were 
unannounced.  Mr.  Bema's  actions 
caused  the  Licensee  to  be  in  violation  of 
the  Amoco  License,  as  well  as  10  CFR 
30.9,  and  constituted  violations  of  10 
CFR  30.10  of  the  Commission's 
regulations.  As  the  Licensee's  RSO.  Mr. 
Bema  supervised  the  radiation  safety 
program  associated  with  NRC 
Byproduct  Material  License  No.  13- 
00155-10  and  was  responsible  for 
ensuring  that  the  Commission's 
regulations  and  license  conditions  were 
met. 
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Consequently,  I  lack  the  requi^te 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Bema  were  permitted  at  this  time  to 
be  involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  Bema  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
three  years  from  the  date  of  this  Order. 
Additionally,  Mr.  Bema  is  required  to 
notify  the  NRC  of  his  first  employment 
in  NRC-licensed  activities  Ucensed  by 
the  NRC  following  the  prohibition 
period.  Furthermore,  pursuant  to  10 
CFR  2.202, 1  find  that  the  significance  of 
Mr.  Bema's  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective.  A  longer  period 
was  not  imposed  because  of  the 
issuance  of  the  December  1,  1992 
Confirmatory  Order  Modifying  License 
(Effiective  Immediately). 

Accordingly,  pursuant  to  sections  81. 
16lb,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  Part  30,  and  10  CFR 
Part  34,  it  is  hereby  ordered,  effective 
immediately,  that: 

A.  Michael  J.  Bema  is  prohibited  for 
three  years  from  the  date  of  this  Order 
from  engaging  in  NRC-ficensed 
activities.  NRC-hcensed  activities  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  die  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

B.  The  first  time  Mr.  Bema  is 
employed  in  NRC-licensed  activities 
following  the  three-year  prohibition,  he 
shall,  within  20  days  of  his  acceptance 
of  the  employment  offer  involving  NRC- 
hcensed  activities,  notify'  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regional  Administrator,  NRC  Region  IIL 
The  notice  shall  include  the  name, 
address,  and  telephone  number  of  the 
employer  of  the  entity  where  he  is,  or 
will  be,  involved  in  the  NRC-hcensed 
activities.  In  the  first  notification,  Mr. 
Bema  shall  include  a  statement  of  his 
commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 


demonstration  by  Mr.  Bema  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Bema  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  bearing  within  20  days  of 
the  date  of  this  Order.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Bema  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address;  to  the  Regional  Administrator, 
Region  III,  U.S.  Nuclear  Regulatory 
Commission.  801  Warrenville  Road. 
Lisle,  Illinois  60532-4351;  and  to  Mr. 
Bema,  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Mr.  Bema.  If 
a  person  other  than  Mr.  Bema  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  or  her  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Bema 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Bema,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 


the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Maryland  this  15th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thonpson,  Jr., 
Deput}' Executive  Director  for  Nuchar 
Materials  Safety,  Safeguards  and  Operations 
Support. 

iFR  Doc.  94-28908  Filed  11-22-94;  8:45  ami 
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[lA  94-033] 

Jeffrey  DeArmond;  Order  Prohrbltlrtg 
Involvement  in  NRC  Licensed 
Activities  (Effective  Immediately) 

I 

Amoco  Oil  Company  (Amoco  or 
Licensee)  was  the  holder  of  Byproduct 
Material  License  No.  13-00155-10 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Parts  30  and  34,  The 
license  authorized  the  use  of  byproduct 
material  (iridium-192  and  cobalt-60)  for 
industrial  radiography  in  devices 
approved  by  the  NRC  or  an  Agreement 
State.  The  facility  where  licensed 
materials  were  authorized  for  use  and 
storage  was  located  at  2815  Indianapolis 
Boulevard,  Whiting,  Indiana.  The  use  of 
Ucensed  material  was  authorized  at 
temporary  job  sites  anywhere  in  the 
United  States  where  the  United  States 
Nuclear  Regulatory  Commission 
maintains  jurisdiction  for  regulating  the 
use  of  licensed  material.  The  License 
was  originally  issued  on  February  4. 
1958,  and  was  terminated  on  October 
19.  1993. 

Mr.  DeArmond  performed  duties  as 
an  Assistant  Radiation  Safety  Officer 
(ARSO)  for  the  Licensee  until  he  was 
relieved  of  these  duties  on  October  16, 
1992. 

n 

On  July  27, 1992,  the  NRC  Region  IH 
office  received  information  that  the 
Licensee's  Radiation  Safety  Officer 
(RSO),  had  not  conducted  field  audits  of 
radiographers  and  radiographer's 
assistants  as  required  by  license 
conditions  and  that  he  fabricated  reports 
for  the  audits  that  he  did  not  perform  by 
documenting  that  audits  had  been 
performed.  The  NRC  conducted  an 
inspection  at  the  Licensee's  Whiting, 
Indiana,  refinerv  from  September  15  to 
October  9, 1992'.  The  NRC  Office  of 
Investigations  (OI)  subsequently 
conducted  an  investigation.  The 
Licensee  conducted  an  investigation 
contemporaneously  with  the  NRC 
inspection  and  investigation.  Defiberate 
violations  of  NRC  requirements  were 
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identified  as  a  result  of  the  NRC 
inspection  and  the  investigation. 

Condition  18.A  of  License  No.  13- 
00155-10  incorporates  the  statements, 
representations,  and  procedures 
contained  in  the  license  appUcation 
dated  March  28.  1990.  Item  10.3  of  that 
appUcation  required,  in  part,  that 
practicing  radiographers  and 
radiographer's  assistants  are  to  be 
audited  at  intervals  not  to  exceed  3 
months  to  meet  the  requirements  of  10 
CFR  Part  34  and  the  Licensee's 
Operating  and  Emergency  Procedures. 
Item  10.5  of  that  appUcation  required,  in 
part,  that  certain  records  be  generated 
and  maintained,  including  a  record  of 
the  quarterly  audits  of  radiographers 
and  radiographer's  assistants. 

Testimony  provided  by  Mr. 
DeArmond  on  November  5,  1992 
indicated  that  at  the  request  of  the  RSO 
on  or  about  September  15. 1992.  Mr. 
DeArmond  falsiHed  at  least  two  records 
of  audits  of  radiographers  and 
radiographer's  assistants  for  May  1992 
by  generating  records  for  audits  that 
were  not  performed.  This  is  contrary  to 
the  audit  requirements  established  by 
Item  10.3  and  the  record  generation  and 
maintenance  requirements  estabUshed 
by  Item  10.5  of  the  Ucense  application 
incorporated  into  the  License  as 
Condition  No.  18;  and  caused  the 
License  to  be  in  violation  of  10  CFR 
30.9(a}  and  constituted  a  violation  of  10 
CFR  30.10(a)  of  the  Commission's 
regulations. 

The  Licensee  conducted  an  internal 
investigation  and  based  on  the  results  of 
its  investigation  the  Licensee  suspended 
Mr.  DeArmond's  employment  for  two 
weeks  without  pay. 

Ill 

Based  on  the  above,  it  appears  that 
Mr.  DeArmond  engaged  in  deliberate 
misconduct  during  September  1992, 
when  at  the  request  of  the  RSO.  Mr. 
DeArmond  created  false  field  audit 
records  of  radiographers  and 
radiographer's  assistants  for  audits 
which  had  not  been  performed,  thus 
making  the  record  appear  as  though  a 
field  audit  was  performed  at  the 
specified  interval.  Mr.  DeArmond's 
actions  caused  the  Licensee  to  be  in 
violation  of  Items  10.3  and  10.5  of  the 
license  application  incorporated  into 
the  License  as  Condition  No.  18  and  10 
CFR  30.9.  and  constituted  a  violation  of 
10  CFR  30.10  of  the  Commission's 
regulations.  As  an  ARSO,  Mr. 
DeArmond  supervised  the  radiation 
safety  program  associated  with  NRC 
Byproduct  Material  License  No.  13- 
00155-10  and  Mr.  DeArmond  was 
responsible  for  ensuring  that  the 


Commission's  regulations  and  license 
conditions  were  met. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  DeArmond  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr. 
DeArmond  be  prohibited  fi-om  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year  &om  the  date 
of  this  Order.  Additionally.  Mr. 
DeArmond  is  required  to  notify  the  NRC 
of  his  first  employment  in  NRC-licensed 
activities  Ucensed  by  the  NRC  following 
the  prohibition  period.  Furthermore, 
pursuant  to  10  CFR  2.202. 1  find  that  the 
significance  of  Mr.  DeArmond's  conduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  require  that 
this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b.  161i.  1610.  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202. 10  CFR  Part  30.  and  10  CFR 
Part  34.  it  is  hereby  ordered,  effective 
immediately,  that: 

A.  Jeffrey  DeArmond  is  prohibited  for 
one  year  from  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC.  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 

B.  The  first  time  Mr.  DeArmond  is 
employed  in  NRC-licensed  activities 
following  tbe  one-year  prohibition,  he 
shall,  within  20  days  of  his  acceptance 
of  the  employment  offer  involving  NRC- 
licensed  activities,  notify  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  the  Regional 
Administrator.  NRC  Region  III.  The 
notice  shall  include  the  name,  address, 
and  telephone  number  of  the  employer 
or  the  entity  where  he  is.  or  will  be. 
involved  in  the  NRC-licensed  activities. 
In  the  first  notification.  Mr.  DeArmond 
shall  include  a  statement  of  his 
commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

The  Director.  Office  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 


demonstration  by  Mr.  DeArmond  of 
good  cause. 

V 

In  accordance  with  10  CFR  2.202,  Mr. 
DeArmond  must,  and  any  other  person 
adversely  affected  by  this  Order  may 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  within  20  days  of 
the  date  of  this  Order.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  WTiting  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  DeArmond 
or  other  person  adversely  affected  relies 
£md  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief. 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address;  to  the  Regional  Administrator. 
Region  III,  U.S.  Nuclear  Regulator}' 
Commission,  801  Warrenville  Road, 
Lisle.  IlUnois  60532-4351;  and  to  Mr. 
DeArmond,  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
DeArmond.  If  a  person  other  than  Mr. 
DeArmond  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  or  her  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
DeArmond  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such . 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  Mr. 
DeArmond,  or  any  other  person 
adversely  affected  by  this  Order,  may.  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  luifounded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 


the-  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  N4arylaRd  this  15th  day 
of  November  19S4. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L.  Thompmn,  Jr., 

Depu  ty  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

IFR  Doc.  94-28907  Filed  11-22-94:  8:45  am! 
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[Docket  Nos.  50-445  and  50-446] 

Texas  utilities  Electric  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89,  issued  to  Texas  Utilities 
Electric  Company  (TU  Electric,  the 
licensee)  for  operation  of  the  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2  located  in  Somervell  County.  Texas. 

The  proposed  amendment  would 
modify  the  Comanche  Peak  Steam 
Electric  Station  (CPSES)  Technical 
Specification  Table  4.8-1  "Diesel 
Generator  Test  Schedule."  by  excluding 
two  vaUd  failures  for  the  Unit  2  Train 
B  emergency  diesel  generator  (EDG) 
from  contributing  toweu-ds  an 
accelerated  test  schedule. 

The  CPSES  Unit  2  design  employs 
EDGs  to  provide  onsite  AC  power  in  the 
event  that  offsite  AC  power  is  not 
available.  The  EDGs  are  required  to  be 
tested  on  a  periodic  basis  (normally 
monthly)  to  provide  an  ongoing 
demonstration  of  performance  and 
reliability.  In  accordance  with  technical 
specifications,  EDG  failures  are  reported 
to  the  NRC  in  special  reports,  and  when 
certain  values  for  the  riumber  of  failures 
per  number  of  vaUd  tests  (as  defined  by 
Regulatory  Position  C.2.e  of  Regulatory 
Guide  1.108.  Revision  1)  are  exceeded, 
the  frequency  of  testing  is  accelerated  to 
weekly.  Due  to  recent  failures,  technical 
specifications  require  weekly  testing 
until  the  third  week  of  December  1994 
(assuming  no  additional  failures  are 
encountered).  In  its  letter  of  November 
11,  1994,  TU  Electric  requested  that  the 
amendment  be  approved  on  an 
expedited  basis  to  preclude  unnecessary 
testing  of  the  Unit  2  Train  B  EDG 
because  such  testing  could  result  in  an 
overall  degradation  of  the  EDG. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 


Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under    ' 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  faciUty  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

There  are  no  initiating  events  in 
accidents  previously  evaluated  that 
involve  testing  of  EDGs  [emergency 
diesel  generators].  Therefore,  deletion  of 
accelerated  testing  of  EDGs  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

A  reduction  in  the  number  of  test 
starts  decreases  EDG  component  stress 
and  wear  and  decreases  unavailability 
time  for  maintenance  and  pre  and  post 
run  checks.  The  resulting  change  in 
EDG  reliability  and  availability  is  an 
improvement  toward  ensuring  the  EDGs 
are  capable  of  fulfilling  their  fimctional 
requirement  to  provide  electric  power 
for  safe  shutdown  of  the  plant  during 
loss  of  offsite  power.  The  failure  mode 
that  caused  the  failures  being  excluded 
have  been  eliminated  with  the  result 
that  their  impact  on  future  reliability 
has  likewise  been  eliminated.  Therefore, 
deletion  of  accelerated  testing  of  EDGs 
does  not  involve  a  significaiit  increase 
in  the  consequences  of  an  accident 
previouslv  evaluated. 

The  end  result  of  this  technical 
specification  change  is  to  prevent 
unnecessary  testing.  As  such,  this  action 
does  not  impact  the  probabiUty  of  an 
accident.  It  only  impacts  the 
consequences  of  an  accident  positively 
by  eliminating  imnecessary  testing 
which  could  reduce  the  reliabiUty  of  the 
Diesel  Generator;  and  therefore  this 
Technical  Specification  change  does  not 
significantly  increase  the  probabiUty  or 
consequences  of  an  accident. 

2.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 


of  accident  from  any  accident 
previously  evaluate? 

The  frequency  at  which  EDG  testing 
occurs  does  not  affect  the  potential 
failure  modes  of  the  EDGs,  which  have 
already  been  assessed  in  the  CPSES 
design.  Therefore,  a  reduction  in 
accelerated  testing  of  EDGs  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  impact 
associated  with  accelerated  testing 
relates  to  EDG  reUabiUty  and 
availability.  A  reduction  in  the  number 
of  test  starts  decreases  EDG  component 
stress  and  wear  and  decreases 
unavailability  time  for  maintenance  and 
pre  and  post  run  chedts.  The  resulting 
change  in  EDG  reliabiUty  and 
availability  is  an  improvement  toward 
ensuring  the  EDGs  are  capable  of 
fulfilling  their  functional  requirement  to 
provide  electric  power  for  safe 
shutdown  of  the  plant  during  loss  of 
offsite  power.  Therefore,  a  reduction  in 
the  accelerated  testing  of  EDGa  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Avoiding  unnecessary  testing  has  no 
impact  on  failure  points  and  will  reduce 
the  likelihood  of  Diesel  Generator 
failure  when  the  engine  is  needed  to 
perform  a  safety  function.  As  a  result, 
the  requested  technical  specification 
change  does  not  significantly  reduce  the 
margin  of  safety.  This  technical 
specification  change  does  not  constitute 
a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.29(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conmients  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty.  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
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amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives,  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6022,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Pubhc  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  28, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College,  P.O.  Box  19497,  Arlington, 
Texas  76019.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  Secretary  or 
the  designated  Atomic  Safety  and 
Licensing  Board  will  issue  a  notice  of 
hearing  or  an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 


that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participation  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
.  present  evidence  and  cross-examine 
witnesses. 


If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  ta intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fr€«  telephone  call  to  Western 
Union  l-{800)  248-5100  (in  Missouri  1- 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner,  Director.  Project  Directorate 
IV-1:  Petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  George  L.  Edgar,  Esq.,  Newman 
and  Holtzinger,  1615  L  Street,  N.W., 
Suite  1000,  Washington,  D.C.  20036, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  11, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 


Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  pubhc  document  room,  located  at 
the  University  of  Texas  at  Arlington 
Library,  Government  Publications/ 
Maps,  702  College,  P.O.  Box  19497, 
Arlington,  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Timothy ).  Policb, 

Project  Manager,  Project  Directorate  IV-I. 
Division  of  Reactor  Projects  IlI/IV.  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  94-28910  Filed  11-22-94;  8:45  am] 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Shannondale 
Property,  Jefferson  County,  WV 

agency:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Shannondale. 
located  in  Kabletown  District,  Jefferson 
County.  West  Virginia,  is  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  may  be  mailed  or  faxed  to  the 
RTC  until  February  21, 1995. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Dan  Hummer, 
Resolution  Trust  Corporation,  Atlanta 
Field  Office,  245  Peachtree  Center 
Avenue,  NE.,  Marquis  One  Tower,  10th 
Floor,  Atlanta,  GA  30303,  (404)  230- 
6594;  Fax  (404) 225-5092. 
SUPPLEMENTARY  INFORMATION:  The 
Shannondale  property  is  located  on  the 
east  side  of  Mission  Road  (State  Route 
9/5)  and  south  of  Highway  9,  in 
Kabletown  District,  Jefferson  County, 
West  Virginia.  The  site  consists  of 
approximately  740.53  acres  of 
undeveloped  wooded  land.  The 
Shannondale  property  has  recreational 
value  and  is  adjacent  to  the 
Appalachian  National  Scenic  Trail 
which  is  managed  by  the  National  Park 
Service  for  recreational  purposes.  This 
property  is  covered  property  within  the 
meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Pub  L. 
101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 


any  portion  of  this  property  must  be 
received  on  or  before  February  21, 1995 
by  the  Resolution  Trust  Corporation  at 
the  appropriate  address  stated  above. 

Those  entities  efigible  to  submit 
written  notices  of  serious  interest  are: 

51.  Agencies  or  entities  of  the  Federal 
government; 

52.  Agencies  or  entities  of  State  or 
local  government;  and 

53.  "Qualified  organizations" 
pursuant  to  section  170(h)(3)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

NOTICE  OF  SERIOUS  INTEREST 

RE:  [insert  name  of  property] 

Federal  Register  F*ublication  Date: 
November  23,  1994. 

1.  Entity  name. 

2.  Declaration  of  eligibihty  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591,  secUon  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)).  including,  for 
qualified  organizations,  a  determination 
letter  from  the  United  States  Internal 
Revenue  Service  regarding  the 
organization's  status  under  section 
501(c)(3)  of  the  U.S.  hitemal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other,  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildUfe  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C. 
1441a-3(b)(4)),  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered 
by  each  purpose(s)  including  a 
declaration  of  entity  that  it  will  accept 
the  placement,  by  the  RTC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  November  16, 1994. 
Resolution  Trust  Corporation. 
William  J.  Tricarico. 
Assistant  Secretary. 

|FR  Doc.  94-28906  Filed  11-22-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Office: 
Richard  T.  Redfeam,  (202)  942- 
8800. 

Upon  written  request  copy  available 
irom:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 
D.C.  20549. 

E.xtensions:  Rule  17Ad-ll,  Rule  17Ad- 
13,  File  No.  270-261,  File  No.  270- 
263. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  s<  /.).  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  for  the 
following  rules: 

Rule  17Ad-ll  requires  registered 
transfer  agents  to  report  to  issuer  and 
the  appropriate  regulatory  agency  aged 
record  differences,  buy-ins,  and  failure 
to  post  certificate  detail  to  master 
securityholder  and  subsidiary  files. 
Approximately  150  respondents  incur 
an  estimated  average  of  one  half  burden 
hour  to  comply  wiUi  the  rule. 

Rule  17Ad-13  requires  certain 
registered  transfer  agents  to  file 
annually  with  the  Commission  and  the 
appropriate  regulatory  agency,  a  study 
and  evaluation  prepared  by  an 
independent  accountant  concerning  the 
transfer  agent's  system  of  internal 
accounting  control  and  related 
procedures  for  the  transfer  of  record 
ovraership  and  the  safeguarding  of 
related  securities  and  funds. 
Approximately  200  respondents  incur 
an  estimated  average  of  175  burden 
hours  to  comply  with  the  rule. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  burden 
hours  for  comphance  with  the 
Commission  rules  and  forms  to  Richard 
T.  Redfeam,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  D.C.  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission.  (Project  Number 
3235-0274  and  3235-0275),  Office  of 
Management  and  Budget,  Room  3208. 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 


60402  Federal  Register  /  Vol.  59.  No.  225  /  Wednesda).  November  23,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  225  /  Wednesday.  November  23.  1994  /  Notices  G0403 


Dated:  November  14.  1994. 
lonathan  G.  Katz, 
Secretary. 

|FR  Doc.  94-28864  Filed  11-22-94:  8:45  am] 
BItUNG  COOC  801(M>1-M 

(Release  No.  34-34979;  File  No.  SR-NASD- 
94-42] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Amendments 
to  the  Examination  Specifications  and 
Study  Outline  for  the  Assistant 
Representative-Order  Processing 
(Series  11)  Examination 

November  16. 1994. 

On  July  26. 1994.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  ^  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b— 4  thereunder.3  The  rule  change 
amends  the  examination  specification 
and  study  outline  for  the  Assistant 
Representative-Order-Processing 
("Series  11")  qualifications 
examinations.  Specifically,  the  filing 
revises  materials  pertaining  to 
appropriate  job  functions,  and  includes 
new  material  pertaining  to  recently 
effective  rules  and  regulations  affecting 
the  securities  industry.  The  number  of 
questions  per  examination  and  the 
examination  time  are  unaffected  by  the 
amendments. 

The  Commission  published  notice  of 
the  proposed  rule  change  in  the  Federal 
Register  on  August  23. 1994.^  No 
comments  were  received  in  response  to 
the  Notice.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

The  NASD  periodically  reviews  the 
content  of  its  qualification  examination 
specifications,  and  study  outline  to 
determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 
changes  pertaining  to  the  subject  matter 
covered  by  the  examinations.  The 
amendments  to  the  Series  11 
examination  specifications,  and  study 


'  The  NASD  subsequently  Tiled  two  amendments 
to  lU  original  Tiling.  In  the  first  amendnient,  filed 
on  August  1.  1994.  the  NASD  filed  amended 
pxaminalion  specifications  for  this  registration 
Cctte>;or>'.  On  August  31,  1B94.  the  NASD  provided 
the  examination  question  btmk  {or  the  Series  11 
e\amination.  Both  filings  were  made  pursuant  to  a 
NASD  request  for  non-public  treatment. 

-15U.S.C.  78s(b)(l). 

•l7CFR240.19b-4. 

''Securities  Exchange  Act  Release  No.  34534 
1  August  16.  1994).  59  ffi  43T67. 


outline  are  designed  to  further  test 
appropriate  job  functions  and  to  reflect 
changes  in  the  rules  and  regulations 
affecting  the  securities  industry.  The 
proposed  rule  change  will  be  effective 
60  days  &om  the  date  of  this  order. 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
provisions  of  Section  15A(g)(3)  of  the 
Act.'  Section  15A(g)(3)  provides,  among 
other  things,  that  a  registered  securities 
association  may  require  that  its 
members  and  their  associated  persons 
meet  certain  training,  experience  and 
competence  standards.  The  Commission 
finds  that  the  proposed  changes  to  the 
examination  specification  and  study 
outline  will  help  ensure  that  persons 
seeking  registration  in  the  securities 
industry  have  attained  the  requisite 
levels  of  knowledge  and  competence. 

It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94— 42 
be,  and  hereby  is.  approved,  effective  on 
January  17,  1995. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.** 

Jonathan  G-  Katz, 

Secretary. 

|FR  Doc.  94-28865  Filed  11-22-94;  8:45  ami 

BILLING  CODE  M10-01-M 


Pnvestment  Company  Act  Rel.  No.  20710; 
812-9C34] 

Connecticut  Mutual  Investment 
Accounts,  Inc..  et  al.;  Notice  of 
Application 

November  17, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPt.lCANTS:  Connecticut  Mutual 
Investment  Accounts,  Inc  (including  all 
existing  and  future  series  thereof)  (the 
"Fund"),  and  G.R.  Phelps  &  Co..  Inc. 
("Phelps"),  on  their  own  behalf  and  on 
behalf  of  any  registered  open-end 
investment  companies  (including  any 
series  thereof)  for  which  Phelps  or  any 
person  controlling,  controlled  by,  or 
under  common  control  with  Phelps 
serves  in  the  future  as  investment 
adviser  or  distributor  (collectively,  the 
"Fund"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)  (32).  2(a)(35), 
18(f),  18(g),  18(i).  22(c).  and  22(d).  and 
rule  22c-l  thereunder. 


SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  pennit  the 
Funds  4o  issue  an  unlimited  number  of 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities, 
assess  a  contingent  deferred  sales  load 
("CDSL")  on  certain  redemptions  of 
shares,  and  waive  the  CDSL  in  certain 
instances. 

FILING  DATE:  The  application  was  filed 
on  July  1, 1994,  and  amended  on 
September  19, 1994  and  November  16, 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  12. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW..  Washington,  D.C.  20549. 
Applicants.  140  Garden  Street.  Hartford, 
Connecticut  06154. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (-202)  942-0583,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund,  a  Mar>'land  corporation, 
is  a  registered  open-end  management 
investment  company,  which  currently 
consists  of  ten  series.  Each  of  the  scries 
has  a  Separate  investment  objective  and 
policies,  and  separate  assets. 

2.  Phelps,  a  registered  investment 
adviser  and  a  registered  broker/dealer,  is 
an  indirect  wholly-owned  subsidiary  of 
Connecticut  Mutual  Life  Insurance 
Company  ("Connecticut  Mutual"). 
Phelps  is  the  investment  adviser  to  five 
series  of  the  Fund,  and  the  distributor 
of  the  Fund's  shares.^ 


3.  Shares  of  the  single  existing  class 
of  the  Fund  (the  "Non-Money  Market 
Series"),  except  shares  of  the  money 
market  series  (the  "Money  Market 
Series"),  are  sold  at  net  asset  value  plus 
a  front-end  sales  load.  In  accordemce 
with  the  terms  of  a  prior  exemptive 
order,2  purchases  of  shares  of  the  Non- 
Money  Market  Series  in  amounts  of 
$500,000  or  more  are  not  subject  to  a 
front-end  sales  load,  but  instead  are 
subject  to  a  CDSL  of  1%  on  redemptions 
of  such  shares  within  twelve  months 
after  purchase.  Shares  of  the  Money 
Market  Series  are  sold  at  net  asset  value 
with  no  sales  load.  In  addition,  the 
Fund  has  adopted  distribution  plans 
pursuant  to  rule  12b-l  under  the  Act 
(the  "Distribution  Plans");  to  date,  only 
the  shareholders  of  the  Money  Market 
Series  and  the  initial  shareholder  of 
each  New  Account  have  approved  the 
Distribution  Plans. 

4.  Applicants  propose  to  establish  a 
multiple  class  distribution  system  (the 
"Multiple  Class  System"),  which  would 
permit  the  Funds  to  issue  an  unlimited 
niunber  of  classes  of  shares.  These 
classes  would  differ  in  the  following 
respects:  (a)  the  impact  of  certain  class 
expenses  (as  set  forth  in  condition  1 
below)  ("Class  Expenses");  (b)  expenses 
payable  under  a  Distribution  Plan,  a 
service  fee  paid  to  institutions  for  the 
provision  of  certain  account 
administration  and  shareholder  liaison 
services  to  their  customers  pursuant  to 
a  non-rule  12b-l  shareholder  services 
plan  ("Shareholder  Services  Plan"), 
and/or  an  administration  fee  paid  to 
institutions  for  the  provision  of  certain 
account  administration  services  to  their 
customers  pursuant  to  a  non-rule  12b- 

1  administration  plan  (an 
"Administration  Plan")  (collectively, 
the  "Plans"  and  "Plan  Payments");  (c) 
voting  rights  related  to  any  Plan;  (d) 
exchange  privileges;  (e)  the  conversion 
feature;  (f)  class  designations;  and  (g) 
any  other  additional  incremental 
expenses  subsequently  identified  that 
could  be  properly  allocated  to  one  class, 
as  permitted  by  the  SEC  pursuant  to  an 
amended  order.  Under  the  Multiple 
Class  System,  the  Funds  will  be 
authorized  to  sell  shares  of  different 
classes  under  different  sales 
arrangements,  including  sales  with  a 
fi^ont-end  sales  charge,  subject  to  a 


'  15  U.S.C  78o-3(g)(3). 
•17CFR200.3D-3(a)(12). 


'  Five  new  series  of  the  Fund  (the  "Now 
Accounts"),  which  commancsd  operations  on 
October  3. 1994,  are  distributed,  but  not  advised,  by 


Pbelps.  Each  New  Account  invests  substantially  all 
of  its  assets  in  another  registered  investment 
company  advised  by  an  unaffiliated  investment 
adviser  (in  what  is  commonly  referred  to  as  a 
"master/feeder"  structure). 

'  Connecticut  Mutual  Investment  Accounts,  Inc., 
el  al..  Investment  Company  Act  Release  Nos.  19374 
(Mar.  31,  1993]  (notice)  and  19435  (Apr.  27.  1993) 
(order).  Any  order  issued  on  this  application  will 
supersede  the  prior  order. 


CDSL.  a  combination  of  a  front-end 
sales  load  and  a  CDSL,  or  at  net  asset 
value. 

5.  Under  a  Distribution  Plan,  shares  of 
an  affected  class  would  bear  the  cost  of 
selling  and  servicing  such  shares.  The 
distribution  fees  under  such  a  Plan 
would  be  payable  to  reimburse  or 
compensate  the  Fund's  distributor  for 
expenses  that  primarily  are  intended  to 
result  in  the  sale  of  the  class  shares.  The 
service  fees  under  a  Distribution  Plan 
would  be  payable  to  reimburse  or 
compensate  the  Fund's  distributor, 
securities  dealers,  and  other  institutions 
for  personal  services  and  maintenance 
of  shareholder  accounts,  and  any 
additional  service-related  expenses. 

6.  Under  a  Shareholder  Services  Plan, 
a  Fund  (or  the  distributor)  enters  into 
service  agreements  with  affiliated  and 
unaffiliated  financial  institutions, 
broker-dealers,  and  securities 
professionals  ("Service  Organizations") 
concerning  the  provision  of  account 
administration  services  ("Account 
Administration  Services"),  and  certain 
other  services  ^  to  customers  of  the 
Service  Organizations  who  beneficially 
own  class  shares  offered  pursuant  to 
such  Plan.  Under  its  Shareholder 
Services  Plan,  the  Fund  would  pay  a 
Service  Organization  for  its  services  and 
assistance  in  accordance  with  the  terms 
of  the  Plan  and  its  particular  service 
agreement. 

7.  Under  an  Administration  Plan,  the 
Fund  (or  its  distributor)  enters  into 
service  agreements  with  Service 
Organizations  for  the  provision  of 
Account  Administration  Services  to  the 
customers  of  such  Service  Organizations 
who  beneficially  own  class  shares 
offered  pursuant  to  such  Plan.  Under  its 
Administration  Plan,  the  Fimd  would 
pay  a  Service  Organization  a  fee  for  its 
services  and  assistance  in  accordance 
with  the  terms  of  the  Administration 
Plan  and  its  particular  service 
agreement.  The  expense  of  such 
payments  would  be  borne  entirely  by 
the  beneficial  owners  of  class  shares. 

8.  The  provision  of  services  under  the 
Plans  will  augment  (and  not  be 
duplicative  of)  the  services  to  be 
provided  to  the  Fund  by  its  investment 
adviser,  transfer  agent,  and  custodian. 


'These  additional  services  would  include,  but 
not  be  limited  to.  receiving  and  answering  investor 
correspondence,  including  requests  for 
prospectuses,  statements  of  additional  information 
and  shareholder  reports;  assisting  customers  in 
completing  application  forms,  selecting  dividend 
and  other  account  options,  and  opening  custody 
accounts  with  the  Service  Organization:  and  acting 
as  a  liaison  between  customers  and  the  Fund, 
including  obtaining  information  from  the  Fund, 
worlung  with  the  Fund  to  correct  errors  and  resolve 
problems,  and  providing  statistical  and  other 
information  to  the  Fund. 


9.  The  Funds  may  establish  classes  of 
shares  that  will  be  avai'  ible  only  for 
investment  by  one  or  more  of  the 
following  categories  of  investors:  (a) 
unaffiliated  benefit  plans;  (b)  tax- 
exempt  retirement  plans  of  Connecticut 
Mutual  and  its  affifiates;  (c)  unit 
investment  trusts  sponsored  by  Phelps 
or  entities  controlling,  controlled  by,  or 
under  common  control  with  Phelps;  (d) 
banks  and  insurance  companies  that  are 
not  affiliated  with  a  Fund's  adviser, 
subadviser,  manager,  administrator  or 
principal  underwriter  purchasing  for 
their  own  accounts;  (e)  investment 
companies  not  affifiated  with  a  Fund's 
adviser,  subadviser,  manager, 
administrator,  or  principal  underwriter; 
and  (f)  endowment  funds  of  non-profit 
organizations  Ihat  are  not  affifiated  with 
a  Fund's  adviser,  subadviser.  manager, 
administrator  or  principal  underwriter 
(each  class,  a  "Limited  Institutional 
Class").  Shares  of  a  Limited  Institutional 
Class  will  be  available  only  to  the  above 
categories  of  institutional  investors.  A 
series  may  elect  not  to  offer  shares  of  a 
Limited  Institutional  Class  to  one  or 
more  of  these  categories  of  institutional 
investors.  However,  if  a  series  elects  to 
offer  shares  of  any  Limited  Institutional 
Class  to  any  category  of  investors,  such 
investors  will  not  be  f)ermitted  to  invest 
in  shares  of  any  other  class  of  such 
series. 

10.  The  unaffiliated  benefit  plans  in 
category  (a)  will  include  qualified 
retirement  plans,  with  respect  to  which 
a  trustee  is  vested  with  investment 
discretion  as  to  plan  assets,  other  than 
individual  retirement  accounts  and  self- 
employed  retirement  plans,  and  will 
have  limitations  on  the  ability  of  plan 
beneficiaries  to  access  their  plan 
investments  without  incurring  adverse 
tax  consequences.  Apphcants  will 
exclude  self-directed  plans  from  this 
category. 

11.  Appropriate  exemptive  relief  will 
be  sought  6-om  the  SEC  prior  to  any 
investment  by  UTTs  in  category  (c)  in 
shares  of  a  Limited  Institutional  Class  of 
the  Fund. 

12.  All  exchanges  will  comply  with 
the  provisions  of  rule  lla-3  under  the 
Act. 

13.  Certain  expenses  may  be 
attributable  to  the  Fund,  but  not  to  a  - 
particular  series  thereof  ("Fimd 
Expenses").  All  such  Fund  Expenses 
may  be  allocated  among  the  series  of  the 
Fund  based  on  the  relative  aggregate  net 
assets  of  such  series  or  on  such  other 
basis  as  the  board  of  directors  may  from 
time  to  time  approve.  Expenses  that  are 
attributable  to  a  particular  series  or  to  an 
investment  company  with  only  one 
series,  but  not  a  particular  class  thereof, 
will  be  allocated  dailv  to  each  class 


IMI 
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protected  since  Plans  for  each  of  those 
classes  will  conform  to  the  requirements 
of  rule  12b-l  (except  that  a  Shareholder 
Ser\'ices  Plan  or  an  Administration  Plan 
may  not  confer  certain  voting  rights), 
including  the  requirement  that  their 
implementation  and  continuance  be 
approved  on  an  annual  basis  by  both  the 
full  board  and  the  non-interested 
directors  of  a  Fund. 

4.  Applicants  also  request  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act,  and 
rule  22d-l  thereunder,  to  the  extent 
necessary  to  permit  the  Funds  to  assess 
a  CDSL  on  certain  redemptions. 
Applicants  believe  that  the 
implementation  of  the  CDSL  as 
described  above  would  be  fair  and 
would  be  in  the  pubUc  interest  and  the 
interests  of  the  shareholders  of  the 
Funds,  and  would  be  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the 
provisions  of  the  Act. 
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based  on  the  percentage  that  the  net 
asset  value  of  such  class  represents  of 
the  total  of  all  classes  of  shares  of  such 
series.  Payments  under  the  Plans  and 
Class  Expenses  will  be  allocated  to  the 
shares  of  the  class  to  which  they  are 
attributable. 

14.  A  conversion  feature,  after  the 
expiration  of  a  specified  period,  will 
automatically  convert  shares  of  one 
class  at  their  net  asset  value  to  shares  of 
another  class  with  different  features,  as 
set  forth  in  condition  15  below.  For 
purposes  of  the  conversion,  all  shares  in 
a  shareholder's  account  that  were 
acquired  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  such  shares  (and  which 
had  not  yet  converted)  willjje 
considered  to  be  held  in  a  separate 
subaccount.  Each  time  any  shares  in  the 
shareholder's  account  convert,  an  equal 
pro  rata  portion  of  shares  in  the 
subaccount  also  will  convert  and  no 
longer  will  be  considered  held  in  the 
subaccount.  The  portion  will  be 
determined  by  the  ratio  that  the 
shareholder's  converting  shares  bears  to 
the  shareholder's  total  shares  subject  to 
the  conversion  feature,  but  excluding 
shares  held  in  the  subaccount. 

15.  Any  conversion  of  shares  will  be 
subject  to  the  continuing  availability  of 
an  opinion  of  counsel  or  a  private  letter 
ruling  from  the  Internal  Revenue 
Service  to  the  effect  that  the  conversion 
of  shares  does  not  constitute  a  taxable 
event  under  federal  income  tax  law. 
Conversion  of  shares  might  be 
suspended  if  such  an  opinion  or  ruling 
were  no  longer  available. 

16.  Applicants  propose  that  the  Funds 
be  permitted  to  assess  CDSLs  qn  certain 
redemptions  and  repurchases  of  shares 
comprising  a  distinct  class  or  particular 
shares  within  a  class.  Under  the 
proposed  CDSL  arrangement,  the 
amount  of  a  CDSL  charged  to  a 
shareholder  would  depend  on  the  time 
that  had  elapsed  since  the  shareholder 
purchased  the  CDSL  shares.  Any  CDSL 
would  be  imposed  on  the  les.ser  of  (a) 
the  net  asset  value  of  llie  redeemed 
shares  at  the  time  of  purchase,  or  (b)  the 
net  asset  value  of  the  redeemed  shares 
at  the  time  of  redemption.  No  CDSL 
would  be  imposed  with  respect  to:  (a) 
the  portion  of  redemption  proceeds 
attributable  to  increases  in  the  value  of 
an  account  above  the  net  cost  of  the 
investment  due  to  increases  in  the  net 
asset  value  per  share;  (b)  shares 
acquired  through  reinvestment  of 
income  dividends  or  capital  gain 
distributions;  or  (c)  CDSL  shares  held 
for  more  than  a  specified  tenn  after  the 
end  of  the  calendar  period  used  to 

rif  temiihe  the  period  in  which  the 
purchase  order  for  such  shares  was 


accepted.  In  determining  whether  a 
CDSL  were  payable,  it  would  be 
assumed  that  shares,  or  amounts 
representing  shares,  that  were  not 
subject  to  a  CDSL  were  redeemed  first, 
and  that  other  shares  or  amounts  were 
then  redeemed  in  the  order  purchased. 

17.  The  aggregate  of  any  front-end 
sales  load,  an  asset-based  sales  charge, 
and  any  CDSL  would  be  subject  to  the 
limitation  imposed  by  section  26(d)  of 
Article  III  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers  ("NASD"). 

18.  Applicants  intend  to  waive  or 
reduce  the  CDSL  in  certain 
circumstances  described  in  the 
prospectus  or  prospectuses  of  the 
Funds.  If  a  Fund  waives  or  reduces  the 
CDSL,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  shares  in  the 
specified  category.  In  waiving  or 
reducing  a  CDSL,  the  Fund  will  comply 
with  the  requirements  of  rule  22d-l 
under  the  Act. 

Applicants'  Legal  Analysis 

1.  Applicants  request  ^n  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  an  unlimited 
number  of  classes  of  shares  representing 
interests  in  the  Fund  might  be  deemed: 
(a)  to  result  in  a  "senior  security" 
within  the  meaning  of  section  18(g)  of 
the  Act  and  to  be  prohibited  by  section 
18(f)(1);  and  (b)  to  violate  the  equal 
voting  provisions  of  section  18{i). 

2.  Section  18  is  intended  to  prevent 
investment  companies  from  borrowing 
excessively  and  issuing  excessive 
amounts  of  senior  securities,  which 
increase  the  speculative  character  of 
their  junior  securities,  or  from  operating 
without  adequate  assets  or  reserves.  The 
Multiple  Class  System  does  not  involve 
borrowings  and  does  not  affect  the 
Funds'  existing  assets  or  reserves.  In 
addition,  the  proposed  arrangement  will 
not  increase  the  speculative  character  of 
the  shares  of  the  Funds,  since  each  class 
of  shares  will  participate  in  all  of  the 
Funds'  appreciation  (if  any),  income, 
and  all  of  the  Funds'  expenses  (with  the 
exception  of  the  Plan  Payments  and 
Class  Expenses). 

3.  Applicants  believe  that  the 
proposed  allocation  of  Class  Expenses 
in  the  manner  described  above  and  the 
voting  rights  relating  to  the  Plans  is 
equitable  and  would  not  discriminate 
unfairly  against  any  group  of 
shareholders.  Because,  with  respect  to 
any  Fund,  the  rights  and  privileges  of 
each  class  of  shares  are  substantially 
identical,  the  possibility  that  their 
interests  would  ever  conflict  would  be 
remote.  In  any  event,  the  interests  of  the 
affected  shareholders  with  respect  to 
Plan  Payments  would  be  adequately 


Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  or  a  series,  and 
be  identical  in  all  respects  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  a  Fund  will 
relate  solely  to:  (a)  the  impact  of  certain 
Class  Expenses,  which  shall  be  limited 
to;  (i)  transfer  agency  fees  (including  the 
incremental  cost  of  monitoring  emy 
CDSL)  attributable  to  a  specific  class  of 
shares;  (ii)  expenses  related  to 
preparing,  printing,  mailing  and 
distributing  materials  such  as 
shareholder  reports,  newsletters, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(iii)  SEC.  state,  and  foreign  jurisdiction 
registration  fees  incurred  by  a  specific 
class  of  shares;  (iv)  the  expenses  of 
administrative  personnel  and  ser\'ices 
required  to  support  the  shareholders  of 
a  specific  class  (including,  but  not 
limited  to.  maintaining  telephone  lines 
and  personnel  to  answer  shareholders' 
inquiries  about  their  accounts  or  about 
the  Fund);  (v)  litigation  or  other  legal 
expenses  relating  to  a  class  of  shares; 
(vi)  directors'  fees  or  expenses  incurred 
as  a  result  of  issues  relating  to  a  specific 
class  of  shares;  and  (vii)  accounting, 
audit  and  tax  expenses  relating  to  a 
specific  class  of  shares;  (b)  expenses 
payable  by  a  class  pursuant  to  a  Plan 
with  respect  to  such  class;  (c)  the  voting 
rights  related  to  any  Plan  affecting  a 
specific  class  of  shares,  except  as 
provided  in  condition  16  below;  (d) 
exchange  privileges;  (e)  the  conversion 


feature;  (f)  class  designations;  and  (g) 
any  other  additional  incremental 
expenses  subsequently  identified  that 
could  be  properly  allocated  to  one  class, 
which  shall  be  approved  or  permitted 
by  the  SEC  pursuant  to  an  amended 
order. 

2.  The  directors  of  a  Fund,  including 
a  majority  of  the  non-interested 
directors,  will  approve  the  Multiple 
Class  System.  The  minutes  of  the 
meetings  of  the  directors  of  a  Fund 
regarding  the  deliberations  of  the 
directors  concerning,  and  their  approval 
of,  the  Multiple  Class  System  will 
reflect  in  detail  the  reasons  for  the 
directors'  determination  that  the 
proposed  Multiple  Class  System  is  in 
the  best  interests  of  both  the  Fund  and 
its  shareholders. 

3.  The  initial  determination  of  Class 
Expenses  that  will  be  allocated  to  a 
class,  and  any  subsequent  changes 
thereto,  will  be  reviewed  and  approved 
by  a  vote  of  the  directors,  including  a 
maJMity  of  the  non-interested  directors. 
Any  persons  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Class 
Expenses  shall  provide  to  the  directors, 
and  the  directors  shall  review  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  Any  distributor  wiU  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
a  Fund  to  agree  to  conform  to  such 
staiidards.  Such  compliance  standards 
will  require  that  all  investors  ehgible  to 
purchase  shares  of  a  Limited 
Institutional  Class  be  sold  only  shares  of 
the  Limited  Institutional  Class,  rather 
than  anv  other  class  of  shares  offered  by 
the  Fund. 

5.  The  Shareholder  Services  Plans  and 
Administration  Plans  will  be  adopted 
and  operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l(b) 
through  (f)  as  if  the  expenditures  made 

'  thereunder  were  subject  to  rule  12b-l, 
except  that  shareholders  need  not  enjoy 
the  voting  rights  specified  in  nde  12b- 
1. 

6.  On  an  ongoing  basis,  the  directors 
of  a  Fund,  pursuant  to  their  fiduciary 
responsibilities  imder  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  directors,  including  a 
majority  of  the  non-interested  directors, 
will  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
confiicts  that  may  develop.  The 
investment  adviser  and  distributor  will 


be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
directors.  If  a  conflict  arises,  the 
investment  adviser  and  the  distributor, 
each  at  its  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

7.  The  directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  each 
Shareholder  Services.  Administration 
and  Distribution  Plan  and  the  related 
Service  Agreement  complyihg  with       -, 
paragraph  (b)(3)(ii)  of  rule  12b-l.  ffl|^^ 
may  be  amended  from  time  to  time^i^ 
the  Fund.  In  the  statements,  only        '*" 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  or  servicing  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  the  directors  to 
justify  any  fee  attributable  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based. 
will  be  subject  to  the  review  and 
approval  of  the  non-interested  directors 
in  the  exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
paid  in  the  same  amount,  except  that 
Plan  Payments  and  any  Class  Expenses 
will  be  borne  exclusively  by  the  affected 
class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
have  been  reviewed  by  an  expert  (the 
"Expert").  The  Expert  has  rendered  a 
report  to  applicants  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  maimer.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  maimer  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed 

as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  a  request  by  a  Fund  (which 
the  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the 


Division  of  Investment  Management  or 
of  a  regional  office  of  the  SEC  limited 
to  the  Director,  an  Associate  Director, 
the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant  Director, 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"report  on  the  policies  and  procedures 
placed  in  operation,"  and  the  ongoing 
reports  will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  ("AICPA"),  as  it  may  be 
amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares,  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  the 
immediately  preceding  condition  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  the 
immediately  preceding  condition. 
Applicants  agree  to  take  immediate 
corrective  action  if  this  representation  is 
not  concurred  in  by  the  Expert  or 
appropriate  substitute  Expert. 

11.  The  prospectus  of  tne  Fund,  or  if 
applicable,  the  prospectus  of  each  class 
of  shares  of  the  Fund,  will  include  a 
statement  to  the  effect  that  any  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  Shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Fund  with  respect  to  the 
Multiple  Class  System  will  be  set  forth 
in  guidelines,  which  will  be  furnished 
to  the  directors. 

13.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares,  other  then  the 
Limited  Institutional  Class,  in  every 
prospectus,  regardless  of  whether  all 
classes  of  shares  are  offered  through 
each  prospectus.  The  Limited 
Institutional  Class  will  be  offered  solely 
pursuant  to  a  separate  prospectus.  The 
prospectus  for  the  Limited  Institutional 
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class  will  disclose  the  existence  of  the 
Fund's  other  classes,  and  the  prospectiis 
for  the  Fund's  other  classes  will  disclose 
the  existence  of  the  Limited 
Institutional  Class,  and  will  identify  the 
persons  eligible  to  purchase  shares  of 
such  class.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  The  Fund's 
per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  the 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares, 
except  the  Limited  Institutional  Class. 
Advertising  materials  reflecting  the 
expenses  or  performance  data  for  the 
Limited  Institutional  Class  will  be 
available  only  to  those  persons  eligible 
to  pim:hase  the  Limited  Institutional 
Class.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  die 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares,  except  the  Limited  Institutional 
Class,  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  relief  requested  by  this 
application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  the 
Distribution,  Administration,  or 
Shareholder  Services  Flans  in  reliance 
on  the  exemptive  order. 

15.  Any  class  of  shares  ("Purchase 
Class")  with  a  conversion  feature  will 
convert  into  another  class  of  shares 
("Target  Class")  on  die  basis  of  die 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  chtirge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  load  and/ 
or  service  fee  (as  those  terms  are  defmed 
in  Article  III,  Section  26  of  Uie  NASD's 
Rules  of  Fair  Practice),  if  any,  that  in  the 
aggregate  are  lower  than  the  asset-based 
sales  load  and  service  fee  to  which  they 
were  subject  prior  to  the  conversion. 

16.  If  a  Fund  implements  any 
amendment  to  its  Distribution  Plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  the  non- 
rule  12b-l  Shareholder  Services  Plan  or 
Administration  Plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 


under  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  If  such 
approval  is  not  granted,  the  directors 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Target 
Class"),  identical  in  all  material  respects 
to  the  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  die  date  such  Purchase  Class 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  directors  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
("New  Purchase  Class"),  identical  to 
existing  Purchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  will  convert  into  Target 
Class.  A  New  Target  Class  or  New 
Piut:hase  Class  may  be  formed  without 
further  exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
directors  reasonable  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  6,  any 
additional  cost  associated  with  the 
creation,  exchange  or  conversion  of  New 
Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  adviser  and 
the  distributor.  Purchase  Class  shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Target  Class 
shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Plan  and  the  relationship 
of  such  Plan  to  the  Purchase  Class 
shares  are  disclosed  in  an  effective 
registration  statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988)),  as 
such  rule  is  currently  proposed,  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  KaU. 
Secretary. 

[FR  Doc.  94-28866  Filed  11-22-94;  8:45  am) 
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DEPARTMErrr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Central  Florida  Regional 
Airport,  Sanford,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Sanford 
Airport  Authority  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Public 
Law  96-193)  and  14  CFR  Part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  September 
16,  1993,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Sanford  Airport  Authority  under  Part 
150  were  in  compliance  with  appUcable 
requirements.  On  April  19,  1994,  the 
FAA  determined  that  the  revised  future 
noise  exposure  map  was  in  compliance 
with  applicable  requirements.  On 
October  14, 1994,  the  Administrator 
approved  the  Central  Florida  Regional 
Airport  noise  compatibility  program. 
Twelve  (12)  recommendations  of  the 
program  were  approved  and  one  (1) 
recommendation  was  partially 
approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Central  Florida 
Regional  Airport  noise  compatibility 
program  is  October  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando,  Florida 
32827-3596.  (407)  648-6583. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  the  Central 
Florida  Regional  Airport,  effective 
October  14, 1994. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979  (hereinafter  referred  to 
as  "the  Act"),  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA 
a  noise  compatibility  program  which 
sets  forth  the  measures  taken  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  noncompatible 
land  uses  and  prevention  of  additional 
noncompatible  land  uses  within  the 


area  covered  by  the  noise  exposure 
maps.  The  Act  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatability 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Fart  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibihty  program 
^^'as  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
cui  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 


airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitinent  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando,  Florida. 

The  Sanford  Airport  Authority 
submitted  to  the  FAA  on  September  13. 

1993.  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibihty 
planning  study  conducted  from 
September  4, 1992,  through  April  11, 

1994.  The  Centi-al  Florida  Regional 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on 
September  16, 1993.  A  revised  future 
noise  exposure  map  was  submitted  to 
the  FAA  on  March  8, 1994.  The  revised 
future  noise  exposure  map  was 
determined  by  FAA  to  be  in  comphance 


with  applicable  requirements  on  April 
19.  1994.  Notice  of  these  determinations 
was  published  in  the  Federal  Register. 

The  Cential  Florida  Regional  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1998.  It 
was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
Section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  April 
19,  1994,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
thirteen  (13)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
October  14,  1994. 

Outright  approval  was  granted  for 
twelve  (12)  of  the  specific  program 
elements.  One  (1)  program  element  for 
property  acquisition  was  partially 
approved.  Property  acquisition 
associated  with  incompatible  land  uses 
was  approved  and  property  acquisition 
associated  with  compatible  uses  was 
disapproved.  The  approval  action  vi-as 
for  the  following  program  elements: 


Measure  and  description 


NCR  pages 


Operational  Controls 


\.  Backcourse  Non-Precision  Approach  on  Runway  27R.  It  is  recommended  that  a  backcourse  rwrvprec*- 
sion  approach  procedure  be  established  on  Runway  27R  and  that  a  voluntary  flight  procedure  be  estab- 
Kshed  to  maximize  the  use  of  an  approach  from  the  east  by  high  performance  aircraft  when  weather  cor>- 
ditions  permit  dunng  nightime  hours  (10  p.m.— 7  am).  Property  east  of  the  airport  is  mostty  undeveloped 
whereas  property  west  of  the  airport  is  mostly  developed  and  this  measure  can  be  accomplished  witnoul 
new  equipment  being  installed.  FAA  Action:  Approved.  Use  of  this  voluntary  flight  procedure  is  subject  to 
the  authority  of  ttie  pilotHn-command 

!.  GPS  Approach  on  Runway  27R.  It  is  recommended  that  when  GPS  equipmerrt  is  available,  a  GPS  non- 
precision  approach  procedure  be  established  on  Runway  27R.  Once  criteria  for  precision  approaches  is 
developed,  it  is  recommended  that  a  GPS  precision  approach  procedure  be  estaWished  to  Runway  27  R 
This  will  allow  maximum  use  of  an  approach  from  the  east  over  mostly  undeveloped  property.  FAA  Ac- 
tion: Approved.  Use  of  these  voluntary  procedures  is  subject  to  the  authority  of  the  pilot-in<ommand 

;.  Modification  of  Touch-and-Go  Training  Routes.  It  is  recommended  that  the  touch-and-go  training  routes 
be  modified  to  minimize  flyovers  of  existing  elementary  schools  and  residential  areas.  This  would  be  im- 
plemented through  letters  to  flight  schools  operating  at  the  airport.  FAA  Action:  Approved  as  a  voluntary 
measure.  The  draft  letter  to  flight  schools  shown  as  Appendix  XI  in  the  NOP  should  be  modified  to  reflect 
the  voluntary  nature  of  the  proposed  changes  in  the  traffic  pattern 


Pgs.  VI-7  to  Vh-10  and  Tabte  8. 


Pgs.  Vf-7  to  Vl-n  and  Tatie  3. 


Pgs.  VI-11  and  V»-i2,  E»hrt>tt  ■'4A 
and  Table  8. 
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Measure  aixl  description 


a.  Preferential  Runway  System.  When  the  tackcourse  and  GPS  approach  procedures  on  Runway  27R  are 
operat)(e,  it  is  recommended  that  during  nighttime  hours  (10  p.m.— 7  am),  operations  east  of  the  airport 
be  maximized  when  weather  and  traffic  cofKlrtions  permit.  This  will  reduce  the  numljer  of  nighttime  fly- 
overs for  communities  located  west  of  the  airport.  Property  east  of  the  airport  is  mostly  undeveloped 
FAA  Action:  Approved  as  a  voluntary  measure 

5.  Federal  Noise  Controls  on  High  Performance  Aircraft  Engines.  It  is  recommended  that  the  phase  out 
schedule  for  Stage  2  aircraft  above  75.000  pounds  through  December  31.  1999,  required  by  FAR  Part  91 
be  supported.  No  further  controls  on  aircraft  specifically  related  to  Central  Florida  Regional  Airport  are 
recommended.  FAA  Action:  Approved  as  an  expression  of  airport  operator  support  for  the  Federal  transi- 
tion schedule 

6.  Community  Coordination  Forum.  The  Airport  Authority  will  establish  a  plan  for  information  exchange  be- 
tween the  Airport  Authority,  the  City  of  Sanford  and  Seminole  County  to  give  the  Airport  the  opportunity 
to  review  potential  land  use  decisions  and  to  express  its  views  over  potential  incompatible  development 
in  the  vicinity  of  the  airport.  FAA  Action:  Approved 


NCP  pages 


Pgs.  VI-12,  VI-13  and  Table  8. 


Pfls.  Vl-13  and  Table  8. 


Pgs.  VI-14andTable8. 


Land  Use  Controls 


1.  Comprehensive  Plan  Modifications.  It  is  recomnnended  that  the  next  updates  of  the  Seminole  County  and 
City  of  Sanford  Comprehensive  Plans  reflect  the  land  use  modifications  recommended  in  the  Part  150 
Noise  Compatibility  Program.  FAA  Action:  Approved 

2.  Und  Use  and  Zoning.  Within  areas  east  and  south  of  the  airport  it  is  recommended  that  proposed  land 
use  and  zoning  be  modified  to  reflect  noise  compatible  larxl  uses  and  that  the  area  southeast  of  the  air- 
port be  developed  with  uses  compatible  with  Airport  activity.  FAA  Action:  Approved 

3.  Avigation  Easements.  It  is  recommended  that  avigation  easements  for  the  right  of  flight  and  noise  expo- 
sure be  required  as  part  of  any  new  site  plan  or  subdivisian  approval  within  the  55  DNL  contour  FAA  Ac- 
ton: Approved.  Section  VIII  of  the  NCP  indicates  that  this  no  cost,  preventive  measure  identifies  the  DNL 
55dB  contour  for  purposes  of  future  land  use  planning.  This  is  within  the  authority  of  the  local  land  use 
jurisdictions 

4.  Airport  Notification.  It  is  recommended  that  the  Airport  be  notified  by  local  governments  of  applications 
and  heanng  dates  for  changes  in  land  use  or  zoning  within  the  flight  corridor  area.  This  will  allow  the  Air- 
port to  provide  input  on  these  requests.  FAA  Action;  Approved 

5.  Vegetative  Buffers.  It  is  recommended  that  a  vegetative  buffer  with  a  minimum  depth  of  100  feet  be 
planted  along  the  penphery  of  the  airport  adjacent  to  abutting  incompatible  uses  where  FAR  Part  77  re- 
quirements will  allow.  When  the  growth  is  mature,  a  3-5  dSA  reduction  in  peak  (Lmax)  noise  would  be 
anticipated.  FAA  Action:  Approved 

6.  Earth  Berms.  It  is  recommended  that  earth  berms  (15-20  feet  high  or  nrore)  be  constmcted  atong  the 
penphery  of  the  airport  adjacent  to  abutting  incompatible  land  uses  when  soil  material  is  available  from 
other  activities  at  the  Airport  and  FAR  Part  77  requirements  will  allow.  Depending  on  the  availability  of  fill 
rratenal,  a  combination  of  berms  and  vegetative  buffers  could  occur.  An  immediate  reduction  of  about  5 
oBA  in  peak  noise  levels  (Lmax)  would  be  provided.  FAA  Action:  Approved 

7.  Property  Acquisition.  It  is  recommended  that  the  Sanford  Airport  Authority,  subject  to  available  funding 
from  either  the  State  of  Flonda  or  the  FAA,  purchase  off-Airport  lands  within  65  DNL.  This  property  cu^ 
rentiy  includes  both  zoning  for  compatible  and  non-compatible  development.  Property  acquisition  wouW 
be  through  negotiation  with  the  property  owner,  condemnation,  or  the  devetopment  of  a  purchase  assur- 
ance program  where  the  Airport  would  agree  to  acquire  properties  at  fair  market  value  from  a  property 
owner  who  wishes  to  sell.  Any  homes  that  are  acquired  will  be  removed.  Land  acquisition  and  rekxation 
of  residents  by  negotiation  or  condemnation  are  governed  by  regulations  issued  under  the  provisk)ns  of 
the  Uniform  Relocation  Assistance  Act  (49  CFR  Part  24).  Properties  acquired  through  the  purchase  as- 
surance option  will  involve  acquisition  at  fair  market  value  only.  Acquired  noise  land  will  either  be  re- 
tained for  aviation  use  or  resold  for  a  compatible  use.  Net  proceeds  from  the  resale  of  noise  land  ac- 
quired with  AlP  noise  funds  will  be  reimbursed  to  FAA  or  applied  to  other  eligible  noise  reductkm 
protects.  FAA  Action:  Approved  in  part.  Approval  with  respect  to  the  acquisition  of  property  and  other 
measures  associated  with  incompatible  land  uses  within  the  65  DNL  noise  contour.  Disapproved  with  re- 
spect to  the  acquisition  of  other  property  and  other  measures  associated  with  compatible  uses  (i  e  in- 
dustrial property  within  the  65  DNL  contour).  Local  governments  retain  the  right  to  acquire  compatible 
property  outside  of  the  Part  150  program  v^        w   j^umc 


Pg.  VII-11  and  Table  9. 


Pgs.  VII-6  and  VII-7,  Exhibit  16 
and  Table  9. 

Pg.  VII-1.   VII-7,  VIII-5  and  6, 
Map  C,  and  Table  9. 


Pgs.  VII-7  and  Table  9. 


Pgs.  VII-7  and  VII-»-8,  Exhibit  16A. 
and  Table  9. 


Pg.  VII-8,  Exhibit  16A.  and  Table 
9. 


Pgs.  VII-8  to  VII-11,  Exhibit  15. 
Map  C,  and  Table  9. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  14, 
1994.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the  Sanford 
Airport  Authority. 


Issued  in  Orlando,  Florida  on  November  9, 
1994. 

Charles  E.  Blair, 

Manager.  Orlando  Airports  District  Office. 
(PR  Doc.  94-28920  Filed  11-22-94;  8:45  am] 
8IUJNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

November  8, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
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submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  N\V.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0184 

Form  Number:  CF  349 

Type  o^  Review:  Extension 

Title:  Exemption  from  Harbor 
Maintenance  Fee 

Description:  This  information  collection 
is  required  to  carry  out  the  exemption 
from  payment  of  the  Harbor 
Maintenance  Fee.  The  affected  non- 
profit organizations  or  cooperatives 
must  provide  certain  documents,  such 
as  IRS  Certificate  of  non-profit  status, 
to  prove  that  they  are  entitled  to  the 
exemption  from  the  fee. 

Respondents:  Non-profit  institutions 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200 

Estimated  Burden  Hours  Per   ■ 
Respondent/Recordkeeper:  26 
minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  402  hours 

Clearance  Officer:  Laveme  Williams, 
(202)  927-0229,  U.S.  Customs 
Service,  Paperwork  Management 
Branch,  Room  6316, 1301 
Constitution  Avenue  NW., 
Washington,  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  IX: 
20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  94-28932  Filed  11-22-94;  8:45  am) 

BILUNG  CODE  4820-02-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

.^Jovemb€^  17, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Papervvork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0013 

Form  Number:  CF  3171 

Type  of  Review:  Extension 

raie;  Application-Permit-Special 
License-Unlading-Lading-Overtime 
Services 

Description:  This  is  an  application 
permit  and  special  license  for 
unlading  of  passengers,  cargo,  and 
baggage  fi-om  a  vessel  arriving  from 
any  port  or  place  outside  the  Customs 
Territory  of  the  United  States,  or  the 
lading  of  cargo,  baggage  or  other 
articles  destined  to  a  port  or  place 
outside  the  Customs  territory  of  the 
United  States.  It  is  also  an  application 
for  overtime  or  clearance  of  a  vessel. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,500 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
39,900  hours 

Clearance  Officer:  Laveme  Williams, 
(202)  927-0229,  U.S.  Customs 
Service,  Paperwork  Management 
Branch,  Room  631?.,  1301 
Constitution  Avenue  NW., 
Washington,  DC  20229, 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and' 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[PR  Doc.  94-28933  Filed  11-22-94;  8:45  am] 

BILLING  CODE  482<M>2-M 


Fiscal  Service 

1995  Fee  Schedule  for  the  Transfer  of 
U.S.  Treasury  Book-Entry  Securities 
Held  at  Federal  Reserve  Banks 

agency:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  the 
Treasury  is  announcing  the  schedule  of 
fees  to  be  charged  in  1995  on  the 
transfer  of  book-entry  Treasury 
securities  between  depository 
institution  accounts  maintained  at 
Federal  Reserve  Banks  and  Branches. 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 


Carl  M.  Locken.  Jr.,  Assistant 
Commissioner  (Financing),  Bureau  of 
the  Pubhc  Debt,  Room  534,  E  St. 
Building,  Washington,  D.C.  20239- 
0001,  telephone  (202)  219-3350. 

Diane  M.  Polowczuk.  Government 
Securities  Specialist.  Biu«au  of  the 
Pubhc  Debt,  Room  534,  E  St. 
Building,  Washington,.D.C.  20239- 
0001.  telephone  (202)  219-3350. 

SUPPLEMENTARY  INFORMATION:  On 
October  1, 1985,  the  Department  of  the 
Treasury  estabhshed  a  fee  schedule  for 
the  transfer  of  Treasury  book-entry 
securities  between  one  book-entry 
subaccoimt  to  another  book-entry 
subaccount  of  the  same  depository 
institution,  and  between  the 
subaccounts  of  one  depository 
institution  and  the  subaccounts  of 
another  depository  institution  that 
maintain  their  accoimts  at  Federal 
Reserve  Banks  and  Branches. 

Based  on  the  latest  review  of  book- 
entry  costs  and  volumes,  the  Treasury 
has  decided  that  the  fees  for  securities 
transfers  in  1995  should  remain 
unchanged  fi'om  the  levels  currently  in 
effect. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasury 
book-entry  seciuities.  The  Federal 
Reserve  System  assesses  the  fees  to 
recover  the  costs  associated  with  the 
processing  of  the  funds  component  of 
Treasury  book-entry  transfer  messages, 
as  well  as  the  costs  of  providing  book- 
entry  services  for  Government  agencies. 
Information  concerning  book-entry 
transfers  of  government  agency 
securities,  which  are  priced  by  the 
Federal  Reserve  System,  is  set  out  in  a 
separate  notice  published  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System. 

The  following  is  the  Treasury  fee 
schedule  that  will  be  effective  January  1 . 
1995,  for  the  Treasury  book-entry 
transfer  service: 

1995  Fee  Schedule 


On-line  transfers  originated 

On-line  reversal  transfers  received 

Off-line  ti-ansfers  originated 

Off-line  b-ansfers  received  

Off-line  reversal  transfers  received 


Cost  per 
ti^anster 


SI  .65 
1.65 
9.40 
9.40 
9.40 


Dated:  .November  8,  1994. 
Gerald  Muiphy, 
Fiscal  Assistant  Secretary. 
(PR  Doc.  94-28873  Piled  11-22-94;  8:45  am| 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

November  28, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washineton,  D.C.  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Projx)sed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Proposals' regarding  fees  for  directors  of 
Federal  Reserve  Banks. 

4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  November  18. 1994. 
lennifiBr  J.  Johnson. 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  94-28966  Filed  11-18-94;  4:33  pm) 
BILUNO  CODE  621<M>1-P 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  Tuesday,  December  6, 

1994. 1:00  p.m.  (Open  Portion),  1:30 

p.m.  (Closesl  Portion). 

PLACE:  Offices  of  the  Corporation, 

Twelfth  Floor  Board  Room,  1100  New 

York  Avenue.  N.VV.,  Washington,  D.C. 

STATUS:  Meeting  OPEN  to  the  Public 

from  1:00  p.m.  to  1;30  p.m.  Closed 

portion  will  commence  at  1:30  p.m. 

(appro.x.) 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report. 

2.  Approval  of  09/27/94  Minutes  (Open 
Portion). 

3.  Meeting  schedule  through  September 
1995. 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  p.m.) 

1.  Finance  Project  in  the  NIS. 

2.  Insurance  Project  in  Peru. 

3.  Insurance  and  Finance  Project  in 
Colombia. 

4.  Finance  Project  in  Indonesia. 

5.  Pending  Major  Projects. 

6.  Approval  of  the  09/27/94  Minutes 
(Closed  Portion). 


CONTACT  PERSON  FOR  INFORMATION: 

Information  on  the  meeting  may  l;e 
obtained  from  Jane  Chalmers  at  (202) 
336-8421. 

Dated:  November  21. 1994. 
)ane  H.  Chalmers, 

Deputy  General  Counsel. 

IFR  Doc.  94-29112  Filed  11-21-94:  3:45  pm] 

BILLING  CODE  3210-01-M 

U.S.  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  November  29, 1994,  9:00 
a.m..  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street.  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Labor- Management  Partnership. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751^920. 

Dated:  November  18,  1994. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
[FR  Doc.  94-29051  Filed  11-21-94;  11:43 
am) 

BILLING  COOE  7MS-01-M 
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Protection  Agency 


Atrazlne,  Simazine  and  Cyanazine;  Notice 
of  Initiation  of  Special  Review 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000-60;  FRL^919-5] 

Atrazine,  Simazine  and  Cyanazine; 
Notice  of  Initiation  of  Special  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Initiation  of  Special 

Review. 

SUMMARY:  This  notice  announces  that 
EPA  is  initiating  a  Special  Review  on 
pesticide  products  containing  the 
herbicides  atrazine,  simazine  and 
cyanazine.  Atrazine  (2-chloro-4- 
(ethylamino)-6-(isopropylamino)-s- 
triazine).  simazine  [2-chloro-4,6- 
bis(elhylamino)-s-triazinel  and 
cyanazine  [2-((4-chloro-6-(ethylamino)- 
s-triazine-2-yl)amino)-2- 
methylpropionitrile]  will  be  collectively 
referred  to  hereafter  in  this  Notice  as  the 
thazines.  The  triazines  are  widely  used 
herbicides  that  control  many  broadleaf 
weeds  and  some  grasses.  All  three  are 
used  on  com  and  may  be  alternatives  for 
each  other  in  some  situations.  Other 
uses  include  citrus,  nut  orchards 
(simazine),  sugarcane  and  sorghum 
(atrazine)  and  cotton  (cyanazine).  Based 
on  laboratory  animal  data,  EPA  has 
concluded  that  these  three  triazine 
compounds  are  possible  human 
carcinogens  and  has  determined  that 
exposure  to  the  triazines  in  the  diet 
(food  and  drinking  water)  may  pose 
risks  of  concern.  EPA  has  also 
determined  that  exposure  to  these 
triazines  may  pose  risks  of  concern  to 
applicators  and  mixer/loaders  who  use 
products  containing  one  or  more  of 
these  chemicals  and  to  the  public  who 
may  use  home  lawncare  products 
containing  atrazine.  Accordingly,  the 
Agency  has  concluded  that  products 
containing  atrazine,  simazine  and 
cyanazine  meet  or  exceed  the  criteria  for 
initiation  of  Special  Review  set  forth  in 
40  CFR  154.7(a)(2)  and  that  a  Special 
Review  of  these  products  is  appropriate 
to  determine  whether  additional 
regidatory  actions  are  required. 

The  Agency  is  concerned  about  the 
potential  ecological  impacts  of  ground 
and  surface  water  contamination 
resulting  from  the  use  of  products 
containing  the  triazines.  Such 
contamination  may  have  the  potential  to 
cause  adverse  effects  to  aquatic 
organisms,  terrestrial  plants  and  their 
ecosystems.  The  Agency  is  not 
including  ecological  effects  as  a  trigger 
in  this  Special  Review  at  this  time.  This 
does  not  preclude  the  Agency  from 
incorporating  ecological  effects  in  this 
Special  Review  in  the  future  should  the 


consideration  of  additional  information 
indicate  that  a  review  would  be 
appropriate. 

DATES:  Comments,  data  and  information 
to  support  or  rebut  the  presumptions  in 
this  Notice  and  other  relevant 
information  must  be  received  on  or 
before  March  23, 1995. 

ADDRESSES:  Submit  three  copies  of 
written  comments  bearing  the  document 
number  ("OPP-30000-60"),  by  mail  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway, 
ArUngton.  VA.  Telephone:  703-305- 
5805. 

Conunents  and  data  may  also  be 
submitted  electronically  by  any  of  three 
different  mechanisms:  by  sending 
electronic  mail  (e-mail)  to:  Docket- 
OPPTS@epamail.epa.gov;  by  sending  a 
".Subscribe"  message  to 
listserver©unixmail.rtpnc.epa.gov  and 
once  subscribed,  send  your  comments  to 
OPP-30000-60;  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-488-3671,  enter  selection 
"DMAIL."  user  name  "BB— USER"  or 
919-541-4642.  enter  selection  "MAIL," 
user  name  "BB — USER."  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  should  be  identified  by 
the  docket  number  OPP-30000-60. 
Electronic  comments  on  this  Notice,  but 
not  the  complete  record.raay  be  viewed 
or  new  comments  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  foimd  in  Unit  XIII.  of  this  notice. 

Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  claimed  as  confidential 
or  not  clearly  labeled  as  containing  CBI 
will  be  placed  in  the  public  file  and  will 
be  disclosed  publicly  by  EPA  without 
further  notice  to  the  submitter.  All  non- 
CBI  written  comments  will  be  available 
for  inspection  in  Room  1132  at  the 
Virginia  address  given  above  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  No  CBI  should 
be  submitted  through  e-mail. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  E.  Bailey,  Review  Manager, 
Special  Review  and  Reregistration 
Division  (7508W),  Office  of  PesUcide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Special  Review  Branch,  3rd 
Floor,  Crystal  Station,  2800  Jefferson 
Davis  Highway,  Arlington,  VA. 
Telephone:  703-308-8173.  For  a  copy  of 
documents  in  the  public  docket,  to 
'request  information  concerning  the 
Special  Review,  or  to  request  indices  to 
the  Special  Review  public  docket, 
contact  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Envirormiental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Telephone: 
703-305-5805. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  describes  the  Special  Review 
process  and  the  basis  for  the  Agency's 
decision  to  initiate  this  Special  Review. 
The  Notice  also  requests  public 
comment  on  the  triazines  including 
information  on  their  toxicity,  possible 
human  and  environmental  exposure  and 
risks,  the  benefits  of  current  use,  and  the 
risks  and  benefits  of  potential  chemical 
and  non-chemical  alternatives  to  the 
triazines.  Regarding  the  benefits  of  the 
triazines  and  their  alternatives,  the 
Agency  is  especially  interested  in 
information  on  use  patterns  and  farming 
practices  that  are  likely  to  result  in 
reduced  pesticide  use  and  to  promote 
solutions  to  weed  control  compatible 
with  the  Agency's  Sustainable 
Agriculture  and  Integrated  Pest 
Management  goals.  Procedures  for 
submission  of  public  comments  to  the 
Agency  are  described  in  Unit  XIII  of  this 
Notice. 

This  Notice  is  organized  into  15 
Units.  Unit  I  describes  the  Special 
Review  process,  legal  requirements  for 
the  registration  of  pesticides,  and  a 
summary  of  the  Agency's  rationale  for 
initiating  this  Special  Review  of 
atrazine,  simazine  and  cyanazine.  Unit 
II  summarizes  the  registration  and 
reregistration  history  of  the  triazines  as 
well  as  interim  risk  reduction  measures 
tliat  have  been  implemented.  Unit  III 
describes  the  results  of  animal  studies 
submitted  to  the  Agency  to  support 
continued  registration  of  the  triazine 
herbicides  including  discussions 
regarding  the  toxic  effects  of  the 
triazines.  Agency  comments  relative  to 
registrants'  responses  to  the  preliminary 
notification  to  initiate  this  Special 
Review  for  human  carcinogenic  effects 
are  also  discussed  in  Unit  III.  Dietary 
exposure  to  the  triazine  herbicides 
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through  food  is  presented  in  Unit  IV. 
Tliis  unit  discusses  the  measurement  of 
dietary  residues  of  concern  and 
estimation  of  exposure.  Unit  V  presents 
the  Agency's  dietary  risk  assessment. 
Unit  VI  discusses  the  exposure  to 
triazine  herbicides  through 
contaminated  drinking  water  and 
compares  safe  drinking  water  standards 
to  ground  and  surface  water  monitoring 
and  detections.  The  environmental  fate 
of  the  triazines  is  also  discussed  in  this 
unit.  Unit  VII  discusses  the  risk 
estimates  from  exposure  to  triazine- 
contaminated  drinking  water  and  the 
registrants'  responses  to  the  preliminary 
notification  to  initiate  Special  Review 
for  such  risks.  Unit  Vni  discusses 
triazine  exposure  and  risk  estimates 
from  non-dietary  sources.  Unit  IX 
provides  estimations  of  additive  cancer 
risks  from  several  exposure  pathways 
and  chemicals.  Ecological  exposure  and 
effects  of  the  triazine  herbicides  are 
presented  in  Unit  X.  This  unit  discusses 
ecosystem  effects,  the  effects  of  triazines 
on  non-target  plants  and  animals  and 
the  Agency's  comments  relative  to  the 
registrants'  responses  to  the  preliminary 
notification  to  initiate  Special  Review 
for  these  concerns.  Unit  XI  presents  a 
use  profile  of  the  triazine  herbicides  and 
requests  information  on  sustainable 
agriculture/lPM  and  reduced  pesticide 
ujse.  Unit  XII  discusses  the  requirement 
for  registrants  to  submit  information 
about  unreasonable  adverse  effects 
associated  with  pesticide  use  and  Unit 
Xin  invites  interested  parties  to 
comment  on  this  Notice.  Unit  XIV 
summarizes  materials  available  in  the 
pubhc  docket  for  the  triazines  and  Unit 
XV  lists  the  references  used  in  preparing 
this  Notice. 

I.  Background 

A.  Special  Review  Process 

The  Special  Review  process  provides 
a  mechanism  to  permit  public 
participation  in  EPA's  deliberations 
prior  to  issuance  of  any  Notice  of  Final 
Determination  describing  the  regulatory 
action  which  the  Administrator  has 
selected.  The  Special  Review  process  is 
described  in  40  CFR  part  154,  published 
in  the  Federal  Register  of  November  27. 
1985  (50  FR  49015).  During  the  Special 
Review  process  the  Agency:  (1) 
announces  and  describes  the  basis  for 
the  Agency's  finding  that  use  of  the 
pesticide  meets  one  or  more  of  the  risk 
criteria  set  forth  in  40  CFR  154.7;  (2) 
establishes  a  public  docket;  (3)  solicits 
comments  fitim  the  public  regarding 
whether  the  use  of  a  pesticide  product 
as  currently  registered  or  as  it  is 
proposed  to  be  registered  satisfies  any  of 
the  risk  criteria  for  initiation  of  Special 


Review  set  forth  at  40  CFR  154.7,  or 
whether  any  risks  posed  by  the  use  or 
proposed  use  of  the  product  that  satisfy 
risk  criteria  at  40  CFR  154.7  are 
unreasonable,  taking  into  account  the 
economic,  social,  and  envirormiental 
costs  and  benefits  of  the  use  of  the 
product;  and  what  regulatory  action,  if 
any,  the  Agency  should  take  with 
respect  to  the  use  of  the  product;  (4) 
solicits  comment  from  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel  if  the  Administrator  proposes  to 
cancel,  deny,  or  change  the 
classification  of  the  registration  of  a 
pesticide  product  which  is  the  subject  of 
Special  Review,  or  to  hold  a  hearing 
under  FIFRA  section  6(b)(2)  on  whether 
to  take  any  of  those  actions;  (5)  reviews 
and  responds  to  all  significant 
comments  submitted  in  a  timely 
manner;  and  (6)  makes  a  final  regulatory 
decision  based  on  the  balancing  of  risks 
and  benefits  associated  with  the 
pesticide's  use. 

Issuance  of  this  Notice  means  that 
potential  adverse  effects  that  may  be 
associated  with  the  use  of  pesticide 
products  containing  atrazine,  simazine 
or  cyanazine  have  been  identified  and 
will  be  examined  further  to  determine 
their  extent  and  whether,  when 
considered  together  with  the  benefits  of 
these  pesticides,  such  risks  are 
imreasonable. 

B.  Legal  Requirements 

A  pesticide  product  may  be  sold  in 
the  United  States  only  if  it  is  registered 
or  exempt  from  registration  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended  (7 
U.S.C.  136  et  seq.).  Before  a  product  can 
be  registered  it  must  be  shown  that  it 
can  be  used  without  "unreasonable  risk 
to  man  or  lirie  environment,  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  the 
use  of  the  pesticide"  [FIFRA  section 
2(bb)].  The  burden  of  proving  that  a 
pesticide  meets  this  standard  for 
registration  is,  at  all  times,  on  the 
proponent  of  initial  or  continued 
registration.  If  at  any  time  the  Agency 
determines  that  a  pesticide  no  longer 
meets  this  standard,  the  Administrator 
may  cancel  this  registration  imder 
section  6  of  FIFRA. 

C.  Preliminary  Notification 

Prior  to  the  public  announcement  of 
initiation  of  a  Special  Review,  pursuant 
to  40  CFR  154.21,  registrants  of  the 
affected  pesticide  are  given  preliminary 
notification  that  the  Agency  is 
considering  initiating  a  Special  Review.. 
Registrants  are  given  30  days  to  respond 
in  writing  to  dispute  the  validity  of  the 
Agency's  conclusions  or  to  present  any 


information  in  response  to  the  Agency's 
risk  concerns  included  in  this 
notification. 

EPA  issued  preliminary  notifications 
cf  its  intention  to  initiate  a  Special 
Review  of  atrazine,  simazine  and 
cyanazine  to  all  registrants  of  these 
chemicals  on  February  8, 1994  (Refs.  1, 
2,  and  3).  This  notification  included  a 
brief  statement  of  the  Agency's 
concerns.  The  data  and  preliminary  risk 
assessments  triggering  this  Special 
Review  are  described  in  detail  in 
subsequent  units  of  this  notice.  A 
discussion  of  registrants'  responses  to 
the  preliminary  notifications  is  also 
included. 

D.  Determination  to  Initiate  Special 
Re\iew 

The  Agency  has  determined  that  the 
estimated  risks  to  humans  posed  by 
atrazine,  simazine  and  cyanazine 
warrant  the  initiation  of  a  Special 
Review  of  each  of  these  chemicals.  The 
Agency  has  also  determined  that  a 
combined  Special  Review  of  atrazine, 
simazine  and  cyanazine  is  more 
appropriate  than  examining  each 
individually.  This  determination  is 
based  on  the  following  considerations: 
all  three  (1)  are  structurally  related 
chemicals,  (2)  induce  mammary  tumors 
when  fed  to  rats  and  are  classified  as 
Group  C,  possible  human  carcinogens, 
(3)  degrade  or  metabolize  to  similar 
degradates/metabolites,  (4)  are  generally 
similar  in  terms  of  environmental  fate 
including  relative  persistence, 
leachability,  run-off  potential  and 
possibly  atmospheric  transport,  (5)  are 
similar  in  toxicity  to  aquatic  organisms 
and  terrestrial  plants,  and  (6)  may  serve 
as  alternatives  to  each  other  for  some 
situations. 

The  Agency  is  concerned  about  the 
potential  excess  individual  lifetime 
cancer  risks  resulting  from  dietary 
exposure  to  triazine-treated  food/feed 
commodities  as  well  as  the  potential 
cancer  risks  to  persons  mixing,  loading 
and  applying  products  containing  the 
triazine  herbicides,  including 
residential  e)cposure  to  persons  using 
lawn  care  products  containing  atrazine. 
EPA  is  also  concerned  about  the 
potential  risks  resulting  from  the 
consumption  of  drinking  water  (from 
ground  and  surface  water  sources) 
contaminated  with  triazines  and  their 
degradates  (metabolites),  in  particular 
the  chloro  degradates.  Furthermore,  the 
Agency  is  concerned  about  the  additive 
impacts  that  may  occur  to  persons 
exposed  to  more  than  one  triazine,  or 
through  more  than  one  exposure 
pathway. 

While  the  Agency  is  also  concerned 
about  the  potential  harmful  impacts  on 
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nontarget  organisms  (aquatic  organisms, 
terrestrial  plants)  and  their  ecosystems 
that  may  result  from  continued  use  of 
triazine  herbicides,  it  is  not.  at  this  time, 
including  ecological  effects  in  this 
Special  Review.  The  Agency's  concerns 
regarding  ecological  effects  of  the 
triazines  are  discussed  more  fully  in 
Unit  X  of  this  notice. 

n.  Regulatory  History  of  the  Triazine 
Herbicides 

This  imit  summarizes  the  registration 
and  reregistration  history  of  the 
triazines  including  the  Data  Call-In 
Notices  (Das)  issued  for  atrazine, 
simazine  and  cyanazine  and  interim  risk 
reduction  meas\ires  imposed  during  the 
course  of  the  Agency's  review  of  the 
triazines. 

A.  Atrazine 

Ciba  Plant  Protection  (formerly  Ciba- 
Geigy  Corporation)  first  registered 
atrazine  in  1959  and  remains  the  lead 
registrant  of  the  technical  compound 
from  which  most  end-use  products  are 
formulated.  Ciba  is  responsible  for 
generating  data  to  support  the  continued 
registration  of  products  containing  this 
chemical.  Other  atrazine  technical 
registrants  are  Oxon  Italia  S.P.A.  and 
Drexel  Chemical  Company.  Altogether, 
there  are  currently  36  registrants  with  a 
total  of  98  registrations  for  products 
containing  atrazine. 

In  1983,  EPA  issued  a  Registration 
Standard  for  atrazine.  The  Standard 
noted  the  Agency's  concern  about  the 
dietary  carcinogenic  risk  from  ground 
and  surface  water  contamination.  In 
1988.  EPA  issued  a  preliminary 
notification  of  the  Agency's  intention  to 
initiate  Special  Review  to  atrazine 
registrants  based  on  concerns  regarding 
the  carcinogenic  potential  of  atrazine 
and  (>ossible  risks  resulting  from 
exposure  to  atrazine  in  the  diet  from 
treated  food  and  from  contaminated 
drinking  water.  Another  concern 
surroimded  the  potential  carcinogenic 
risks  to  workers  exposed  while  mixing, 
loading  and  applying  products 
containing  this  chemical  (Ref.  4).  A  Data 
Call-in  Notice  (DQ)  issued  in  November 
1988  required  submission  of 
information  regarding  results  of  ground 
and  surface  water  monitoring  and  use 
and  usage  data. 

In  1989,  EPA  notified  registrants  of  an 
additional  concern  based  on  the  results 
of  a  laboratory  study  showing  atrazine 
cardiotoxicity  (heart  damage)  in  dogs 
(Ref.  5).  The  Agency  issued  a  DCI 
requiring  an  additional  study  in  order  to 
further  explore  the  findings  regarding 
cardiac  effects.  Since  that  time,  the 
Agency's  concerns  regarding 


cardiotoxicity  have  been  resolved  and 
are  discussed  in  Unit  VIII  of  this  Notice. 

In  1990.  the  Agency  accepted 
proposed  voluntary  risk  reduction 
measures  from  Qba  which  included 
label  amendments  that  reduced 
application  rates  of  atrazine  and 
classified  the  chemical  as  a  "Restricted 
Use  Pesticide"  based  on  groimd  water 
concerns  for  agricultural  uses. 
(Commercial,  home  and  garden,  and 
turf/lawn  care  uses  were  not  restricted.) 
These  risk  reduction  measures  partially 
addressed  EPA's  ground  water  concerns 
largely  by  implementing  measures  to 
reduce  the  potential  for  point-source 
contamination. 

In  September  1990  as  part  of  the 
reregistration  requirements  for  atrazine, 
the  Agency  issued  a  comprehensive  DCI 
listing  all  remaining  atrazine  data 
requirements.  In  April  1992.  EPA 
accepted  additional  voluntary  proposals 
by  atrazine  registrants  to  further  restrict 
atrazine  use  including  protective 
measures  to  partially  address  the 
Agency's  concerns  regarding  atrazine 
contamination  of  surface  water.  These 
restrictions  included  reducing 
maximum  application  rates,  deleting 
some  uses  and  establishing  set-backs 
and  buffer  zones  from  surface  water  for 
mixing,  loading  and  application.  The 
registrant  also  undertook  research 
studies  to  help  determine  the  effects  of 
set-backs  on  water  quality  and  to  further 
determine  atrazine  contamination  of 
lakes  and  reservoirs. 

B.  Simazine 

Ciba  first  registered  simazine  in  1957 
and  currently  produces  approximately 
80  to  90  percent  of  the  technical 
product.  There  are  two  other  technical 
registrants:  Oxon  Italia  and  Drexel. 
There  are  a  total  of  16  registrants  with 
38  registered  products  containing 
simazine. 

The  Registration  Standard  for 
simazine,  issued  in  March  1984, 
expressed  the  Agency's  concern  about 
simazioe's  potential  for  ground  water 
contamination  and  classified  it  as  a 
"Restricted  Use  Pesticide"  based  on  this 
concern.  In  1985.  the  Agency  withdrew 
simazine's  "Restricted  Use" 
classification  and  imposed  both  ground 
water  advisory  and  aquatic  invertebrate 
toxicity  statements  on  the  label. 

In  August  1989,  EPA  issued  a  DCI 
requiring  ground  and  surface  water 
monitoring  information  and  simazine 
use  data.  EPA  issued  a  comprehensive 
DQ  in  September  1991  requiring  data 
for  reregistration  including  toxicological 
and  residue  data.  In  response  to  the  DCI. 
Ciba  elected  not  to  support  the  aquatic 
uses  of  simazine  and  subsequently 


volimtarily  cancelled  these  uses  on  all 
of  its  registered  products  (Ref.  6). 

In  August  1993,  EPA  conducted  a  risk 
assessment  for  simazine  algaecide 
{Products  used  in  swimming  pools,  hot 
tubs  and  whirlpools,  and  concluded  that 
water  treated  with  simazine  algaecides 
posed  unacceptable  cancer  and  non- 
cancer  health  risks  to  children  and 
adults.  After  completing  the  risk 
assessment,  the  Agency  notified  the 
registrants  of  its  concerns.  Most 
registrants  requested  volimtarily  the 
cancellation  of  their  end-use  products 
registered  for  such  uses  with  no 
provisions  for  use  of  existing  stocks. 
The  cancellation  order  for  these 
products  was  effective  April  15, 1994 
(Ref.  7).  The  remaining  products  for 
which  voluntary  cancellation  was  not 
requested  were  cancelled  through  a 
Notice  of  Intent  to  Cancel  published  in 
the  Federal  Register  on  July  7, 1994 
(Ref.  8).  When  the  final  cancellation 
order  became  effective,  further  sale, 
distribution  and  use  of  existing  stocks  of 
products  for  these  uses  was  prohibited. 

C.  Cyanazine 

In  1971,  Shell  Chemical  Company 
first  registered  cyanazine  under  the 
trade  name  Bladex.  DuPont  Agricultural 
Products  and  Ciba  Plant  Protection  are 
now  the  only  registrants.  DuPont. 
having  the  only  technical  registration, 
takes  the  lead  in  generating  data  to 
support  continuing  registration. 

Tne  cyanazine  Registration  Standard, 
issued  by  EPA  in  December  1984, 
classified  this  chemical  as  a  "Restricted 
Use  Pesticide"  based  on  its  detection  in 
ground  and  surface  water.  Label 
statements  regarding  developmental 
toxicity  concerns  and  ground  and 
surface  water  detections  were  added  to 
cyanazine  labels  but  did  not  explicitly 
link  the  restricted  use  classification  to 
these  concerns.  A  Special  Review  of 
cyanazine  was  initiated  in  April  1985 
based  on  studies  showing 
developmental  toxicity  in  two  species 
after  oral  administration  of  the 
chemical.  Estimated  risks  to  mixer/ 
loaders  and  applicators  were  of  concern. 
Dermal  developmental  toxicity  studies 
were  submitted  that  led  to  a  refinement 
of  the  risk  assessment  and  a 
determination  that  if  additional  risk 
reduction  measures  were  adopted, 
occupational  risks  would  be  partially 
mitigated.  The  Special  Review  was 
concluded  in  1988  by  requiring  the  use 
of  protective  gloves,  chemical-resistant 
aprons  for  mixer/loaders  and  closed 
mixing/loading  systems  for  aerial 
application  and  chemigation 
(appHcation  of  pesticides  through 
irrigation).  The  Agency  also  required 
revised  label  language  specifically 


linking  cyanazine's  '"Restricted  Use" 
status  to  its  developmental  effects. 
Because  of  the  detections  of  cyanazine 
in  ground  water,  the  Agency  determined 
that  the  groimd  water  advisory 
statement  was  appropriate  for  cyanazine 
labels. 

In  January  1991.  EPA  issued  a  DCI 
requiring  information  on  the  resuUs  of 
cyanazine  ground  water  monitoring  data 
to  upgrade  a  monitoring  study  for 
cyanazine  and  one  metabolite. 

In  April  1992.  as  part  of  the 
ruregistration  of  cyanazine.  EPA  issued 
a  ECI  requiring  residue  chemistry, 
environmental  fate  and  ecological 
effects  data.  For  Special  Review 
purposes,  the  DCI  also  required  the 
registrants  to  submit  all  existing  data  on 
usage,  pest  management,  comparative 
product  performance  and  pest  resistance 
data.  These  data  were  received  in 
October  1992. 

In  1993.  the  Agency  approved  label 
use  restrictions  proposed  by  the 
cyanazine  registrants  to  partially 
address  the  Agency's  ground  and 
surface  water  concerns.  Label 
amendments  include  reduced  maximum 
appHcation  rates  and  surface  water  set- 
backs, similar  to  those  previously 
approved  for  atrazine  in  1992. 

in.  Toxicity  of  Atrazine.  Simazine  and 
Cyanazine 

In  laboratory  animal  studies,  all  three 
triazines  induce  mammary  tumors  in 
one  strain  of  one  species  (the  female 
Sprague-Dawley  rat)  and,  based  on  a 
weight-of-evidence  approach,  all  three 
chemicals  are  classified  by  EPA  as 
Group  C  (possible  human)  quantified 
carcinogens.  This  unit  describes  the 
results  of  required  and  voluntary 
toxicological  laboratory  data  and  other 
studies  submitted  in  support  of  the 
continued  registration  of  the  triazine 
herbicides,  the  Agency's  cancer 
classification  of  the  triazines,  findings 
by  the  EPA  Cancer  Peer  Reviews  and  the 
FEFRA  Scientific  Advisory  Panel  (SAP), 
and  the  registrants'  position  regarding 
the  Agency's  cancer  risk  assessment. 

A.  Atrazine 

1.  Carcinogenicity —  a.  Rat  study. 
.Atrazine  was  administered  in  the  daily 
diet  of  Sprague-Dawley  rats  (50/sex/ 
dose)  at  doses  of  0, 10,  70,  500,  or  1,000 
ppm  for  2  years.  An  additional  10  rats 
per  sex  were  placed  on  control  (0  ppm) 
and  high  dose  (1.000  ppm)  diets  for  12- 
and  13-month  sacrifices  (Ref.  9). 
Administration  of  atrazine  to  female  rats 
was  associated  with  a  statistically 
significant  increase  in  mammary  gland 
fibroadenomas  at  1,000  ppm;  mammary 
g'and  adenocarcinomas  [including  two 
c  <rcinosarcomas  at  the  highest  dose 


tested  (HDT)l  at  70.  500.  and  1.000  ppm; 
and  total  mammary  gland  tumor-bearing 
animals  at  1 ,000  ppm  in  comparison  to 
control  animals.  In  males,  the  incidence 
of  testicular  interstitial  cell  tumors  was 
increased  at  the  high  dose  in 
comparison  to  controls.  This  increase 
was  associated  with  a  significant  dose- 
related  trend  driven  by  high  dose  effect; 
however,  this  statistically  significant 
increase  was  within  the  historical 
control  range.  There  was  an  increase  in 
retinal  degeneration  and  in  centrilobular 
necrosis  of  the  Uver  in  high-dose 
females  and  an  increase  in  degeneration 
of  the  rectus  femoris  muscle  in  high- 
dose  males  and  females  when  compared 
to  controls.  Based  on  decreased  body 
weight  gain,  the  Lowest-Observed-Effect 
Level  (LOEL)  for  chronic  toxicity  in 
males  and  females  is  500  ppm  and  the 
No-Observed-Effect  Level  (NOEL)  is  70 
ppm. 

tJ.  Mouse  study.  Atrazine  was 
administered  in  the  daily  diet  of  CI>-1 
(Charles  River  Laboratories)  mice  (60/ 
sex/dose)  at  0. 10.  300,  1,500  or  3,000 
ppm  for  91  weeks  (Ref.  10). 
Administration  of  atrazine  to  mice  was 
not  associated  with  any  treatment- 
related  changes  in  the  incidence  of 
palpable  masses  in  male  or  female  mice. 
No  statistically  significant  increases  in 
incidence  were  found  for  the  following 
types  of  neoplasms;  mammary' 
adenocarcinomas,  adrenal  adenomas, 
pulmonary  adenomas  and  malignant 
lymphomas.  The  LOEL  and  NOEL  are 
determined  to  be  1,500  ppm  and  300 
ppm.  respectively,  based  upon 
decreases  in  mean  body  weight  gain  at 
91  weeks. 

c.  Mutagenicity.  Mutagenicity  studies 
evaluate  the  potential  for  a  chemical  to 
promote  genetic  alterations  in  cells.  The 
registrant  has  submitted  five 
mutagenicity  studies  that  meet  EPA 
guideline  requirements  using  atrazine. 
The  results  of  these  studies  are  negative. 
The  registrant  also  performed  an 
unscheduled  DNA  synthesis  (UDS) 
assay  to  satisfy  remaining  reregistration 
requirements.  The  Agency's  review  of 
this  study  concluded  that  atrazine  did 
not  induce  UDS  in  primary  rat 
hepatocytes. 

d.  Cancer  classification.  There  have 
been  three  Office  of  Pesticide  Programs 
(OPP)  Carcinogenicity  Peer  Reviews  to 
evaluate  atrazine 's  carcinogenic 
potential.  Two  reviews  were  conducted 
prior  to  submission  of  this  chemical  to 
the  SAP  for  review,  and  one  subsequent 
to  the  SAP  review. 

The  first  Carcinogenicity  Peer  Review 
Conmiittee  met  in  September  1987  and 
concluded  that  the  available  data 
provided  limited  evidence  for  the 
carcinogenicity  of  atrazine  in  rats.  The 


Committee  tentatively  classified 
atrazine  as  a  Group  C  (possible  human) 
carcinogen  based  on  an  increased 
incidence  of  mammary  tumors  in  female 
Sprague-Dawley  rats.  While  awaiting  an 
acceptable  mouse  carcinogenicity  study, 
the  Committee  concluded  that  a 
quantitative  risk  assessment  should  be 
performed  due  to  the  induction  of 
mammary  gland  tumors  and  possible 
decreased  latency  fcir  their  appearance, 
and  the  structural  similarity  to  other 
then-registered  triazine  herbicides 
classified  as  Group  C  carcinogens  (Ref. 
11). 

A  second  Carcinogenicity  Peer 
Review  was  held  in  June  1988  and 
confirmed  the  earlier  findings.  This 
review  included  an  evaluation  of  the 
mouse  carcinogenicity  study,  in  which 
no  compound-related  carcinogenic 
effects  were  observed  (Ref.  12). 

In  September  1988,  the  OPP 
Carcinogenicity  Peer  Review  Committee 
presented  its  position  to  the  SAP.  The 
SAP  agreed  with  the  Group  C 
classification  but  not  with  a  Qi  * 
approach  to  quantify  risks  (Ref.  13).  The 
SAP  stated  that  the  variability  of  the 
endpoint  and  its  potential  for  secondary 
hormonal  influence,  as  suggested  by 
endocrine  imbalance  at  high,  but  not 
low,  doses  indicated  that  &e  proposed 
quantitative  risk  assessment  was 
inappropriate  for  this  chemical. 

Shortly  after  the  SAP  presentation,  a 
third  Peer  Review  of  atrazine  was  held 
and,  upon  reevaluation  of  the  available 
data  and  the  SAP  comments,  the  OPP 
Carcinogenicity  Peer  Review  Committee 
determined  that  the  data  were  not 
appropriate  for  quantitative  risk 
assessment  and  that  the  registrant 
should  continue  to  generate  data  to 
support  a  hormonal  mechanism  of 
carcinogenicity  (Ref.  13).  In  November 
1988.  the  Committee  reevaluated  their 
decision  from  the  third  Peer  Review  and 
reverted  to  their  original  conclusion  that 
a  quantitative  risk  assessment  for 
atrazine  was  appropriate  (Ref.  14).  The 
Committee  based  its  decision  to 
quantify  the  risk  on  a  weight-of- 
evidence  approach  incln  iing  the 
following  considerations:  (a)  tumors  in 
one  species  (rat)  and  one  sex  (female); 
(b)  an  increase  in  primarily  malignant 
type  tumors  (adenocarcinomas)  as 
contrasted  with  benign  types;  (c)  both 
adenocarcinomas  and  the  number  of 
mammary  tumor  bearing  animals  were 
statistically  increased  at  doses  of  70.  500 
and  1.000  ppm;  (d)  a  possible  treatment- 
related  increase  in  rate  of  tumor 
appearance;  and  (e)  the  structure 
activity  relationship  between  atrazine 
and  other  compounds  of  known 
carcinogenic  potential.  The  Committee 
concluded  that  there  were  still 
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insufficient  data  to  support  a  hormonal 
mechanism  theory. 

e.  Determination  of  the  Q\*.  The 
Agency  uses  the  linearized  multi-stage 
model  to  extrapolate  from  effects  seen  at 
high  doses  in  laboratory  studies  to 
predict  tumor  response  at  low  doses. 
This  model  is  based  on  the  biological 
theory  that  a  single  exposure  to  a 
carcinogen  can  initiate  an  irreversible 
series  of  transformations  in  a  single  cell 
that  will  eventually  lead  to  tumor 
formation.  In  addition,  the  linearized 
multi-stage  model  assumes  that  the 

Erobability  of  each  transformation  is 
nearly  related  to  the  degree  of 
exposure  (i.e.,  a  threshold  does  not  exist 
for  carcinogenicity). 

Using  this  model,  the  cancer  potency 
estimate  in  human  equivalents  (Qi*)  for 
atrazine  is  2.2  x  10'  (mg/kg/day)  ', 
which  represents  the  95  percent  upper 
confidence  limit  (UCL)  of  tumor 
induction  likely  to  occur  from  a  unit 
dose  (Ref.  15). 

2.  Cardiotoxicity.  In  1987,  atrazine 
registrants  submitted  to  the  Agency  the 
results  of  a  1-year  chronic  dog  feeding 
study  in  which  the  animals  were  dosed 
at  0,  0.5,  5  or  34  mg/kg/day.  The  study 
authors  concluded  that  treatment- 
related  effects,  EKG  alterations  and 
cardiac  lesions,  were  observed  only  at 
the  highest  dose  tested.  The  Agency's 
review  of  the  study  resulted  in  the 
conclusion  that  treatment-related  effects 
were  seen  at  the  mid-dose  level  as  well 
as  the  high-dose  level.  Consequently, 
the  Agency  established  a  NOEL  for 
cardiotoxicity  at  0.5  mg/kg/day.  The 
registrant  submitted  additional 
individual  animal  information  on  the 
chronic  dog  study  and  after  reviewing 
these  data,  the  Agency  agreed  with  the 
registrants  that  treatment-related  effects 
were,  in  fact,  seen  only  at  the  high-dose 
level.  Accordingly,  the  NOEL  was 
increased  from  0.5  to  5.0  mg/kg/day 
based  on  EKG  alterations  and  cardiac 
lesions  (Ref.  16). 

B.  Simazine 

1.  Carcinogenicity —  a.  Rat  study. 
Simazine  technical  was  administered  in 
the  diet  to  groups  of  50  male  and  female 
Sprague-Dawley  (S-D)  rats  at  0  (control), 
10, 100  or  1.000  ppm  for  2  years. 
Additional  groups  (30-40/sex/dose) 
were  also  treated  (Ref.  17).  The 
statistically  significant  effects  in  the  test 
animals  are  as  follows: 

(1)  Female  S-D  rats,  (a)  There  was  a 
statistically  significant  increase  in 
mortality  in  female  rats. 

(b)  There  was  a  statistically  significant 
dose-related  trend  for  mammary  gland 
carcinomas  and  combined  adenomas/ 
fibromas/carcinomas;  however,  when 
the  shortened  life-span  of  the  female 


rats  was  included  in  the  statistical 
evaluation,  the  incidences  of  carcinoma 
alone  at  both  the  100  and  1,000  ppm 
[Highest  Dose  Tested  (HDT)l  dosage 
groups  were  statistically  significanUy 
increased  as  well.  The  upper  limit  of  the 
historical  control  incidence  reported  for 
mammary  carcinoma  was  exceeded  at 
100  ppm,  and  greatly  exceeded  at  1,000 
ppm  (HDT).  The  incidence  of  cystic 
glandular  hyperplasia  in  the  mammary 
gland  was  statistically  significantly 
increased  at  the  HDT.  which  correlates 
with  the  observed  high  tumor  incidence 
at  that  dose. 

(c)  There  was  a  statistically  significant 
dose-related  trend  for  kidney  tubule 
adenomas;  however,  as  in  the  case  of  the 
male  rats,  tumors  occurred  only  at  the 
HDT  and  the  incidence  was  not 
statistically  significant  by  pairwise 
comparison  with  that  in  the  concurrent 
control  group.  The  incidence  for 
adenomas  and/ or  carcinomas  reported 
for  historical  controls  was  zero  in  all 
seven  available  studies. 

(d)  There  were  also  statistically 
significant  dose-related  trends  for 
adenomas,  carcinomas  and  combined 
adenoma/carcinomas  of  the  pituitary 
gland.  The  incidence  of  pituitary  gland 
carcinoma  at  1,000  ppm  (HDT)  only 
slightly  exceeded  the  upper  bound  of 
the  historical  control  range;  it  greatly 
exceeded  the  incidence  reported  in  six 
out  of  the  seven  available  studies. 

(2)  Male  S-D  rats,  (a)  In  male  rats, 
there  was  a  statistically  significant 
decrease  in  mortality  when  compared  to 
females  treated  with  the  same  dose. 

(b)  The  incidence  of  liver  tumors  was 
significantly  increased  for  carcinoma 
and  for  combined  adenoma/carcinoma 
at  100  ppm  and  1,000  ppm  (HDT), 
respectively;  however,  these  results  fell 
within  the  range  reported  for  historical 
controls. 

(c)  There  was  also  a  statistically 
significant  dose-related  trend  for  kidney 
tubule  carcinomas,  and  for  combined 
adenomas/carcinomas;  however,  tumors 
occurred  only  at  the  HDT  and  neither 
incidence  was  statistically  significant  by 
pairwise  comparison  with  that  in  the 
concurrent  control. 

b.  Mouse  study.  There  is  no  evidence 
that  simazine  induces  cancer  in  the 
mouse  (Ref.  18). 

c.  Mutagenicity.  The  Agency  has 
received  one  acceptable  mutagenicity 
study,  the  Salmonella  assay,  which  was 
negative  (Ref.  19).  Published 
information  reports  some  possibly 
positive  mutagenicity  and  genotoxicity 
studies. 

d.  Cancer  classification.  The  OPP 
Carcinogenicity  Peer  Review  for 
simazine,  held  in  May  1989,  concluded 
that  simazine  is  a  Group  C  carcinogen 


and  that  carcinogenic  risks  should  be 
quantified  (Ref.  20).  The  Committee 
considered  the  following  to  be  of 
importance  in  its  weight-of-the-evidence 
determination:  similar  structure  activity 
relationship  to  other  s-triazines, 
particularly  atrazine;  the  same  tumor 
type  as  atrazine  (mammary  gland 
tumors  in  the  rat);  malignant  tiunors  in 
the  pituitary  gland;  negative  findings  for 
carcinogenicity  in  the  moHse;  and 
several  questionable  positive 
mutagenicity  and  genotoxicity  studies 
reported  in  published  literature.  The 
Peer  Review  Committee  concluded  that 
there  were  inadequate  data  to  support  a 
hormonal  mechanism  theory. 

e.  Determination  of  the  Qi*.  Using  the 
same  model  described  earlier  for 
estimating  the  Qi  *  for  atrazine,  the 
cancer  potency  equivalent  for  simazine, 
based  on  malignant  mammary  tumors  in 
the  rat,  is  estimated  at  1.2  x  10'  (mg/ 
kg/day)-'  (Ref.  21).  This  represents  the 
95  percent  UCL  of  tumor  induction 
likely  to  occur  fitim  a  unit  dose. 

The  SAP  review  of  simazine 
(September,  1989),  while  agreeing  with 
the  Group  C  classification,  did  not 
recommend  the  use  of  a  quantitative 
risk  assessment.  The  SAP  noted  that 
certain  pesticides  may  alter  endocrine 
physiology  in  the  rat  and  influence  the 
incidence  of  mammary  tumors  and 
recommended  that  the  Agency 
formulate  a  position  on  the  regulation  of 
chemicals  with  this  mechanism.  At  a 
subsequent  OPP  Peer  Review  meeting 
(April,  1990).  the  Committee  evaluated 
the  SAP's  recommendation  and 
concluded  that  it  is  appropriate  to  use 
a  low  dose  extrapolation  model  (Qi*)  to 
quantify  the  carcinogenic  risks  of 
exposure  to  simazine  unless  the 
registrant  provides  data  showing  a 
hormonally  mediated  mechanism  of 
action  for  the  mammary  tumor 
development  (Ref.  22).  Data  have  not 
been  received  that  support  a  hormonal 
mechanism. 

C.  Cyanazine 

1.  Carcinogenicity—  a.  Rat  study.  In  a 
combined  chronic  toxicity/ 
carcinogenicity  study  with  cyanazine  in 
Sprague-Dawley  rats,  groups  of  52  males 
cind  52  females  were  fed  cyanazine 
technical  at  concentrations  of  0, 1,  5,  25. 
or  50  ppm  in  the  diet  for  2  years  (Ref. 
23).  Additionally,  10  animals  per  sex 
per  group  were  used  as  a  satellite  group 
for  interim  sacrifice  at  12  months.  The 
highest  dose  tested  was  considered  to  be 
adequate  for  carcinogenicity  testing 
based  upon  decreased  body  weight  gain 
of  about  14  percent  in  both  males  and 
females  in  the  first  3  months  of  the 
study.  However,  the  Agency  concluded 
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that  the  animals  could  probably  have 
tolerated  a  higher  dose. 

Findings  from  this  study  include  a 
statistically  significant  increase  in 
malignant  mammary  gland  tumors 
(adenocarcinoma  and  carcinosarcoma) 
in  females  of  the  25  and  50  ppm  groups, 
with  a  statistically  significant  positive 
trend.  The  incidences  of  malignant 
tumors  were  outside  the  historical 
control  range  of  10.1  to  22.7  percent 
wi\h  an  average  of  17.9  percent. 

Generally,  there  were  no  non- 
neoplastic lesions  that  could  be 
attributed  to  treatment  with  cyanazine, 
due  to  a  lack  of  historical  control  data. 
However,  three  lesions  were  observed 
that  have  not  been  reported  with  other 
triazine  herbicides.  These  lesions  were: 
(i)  granulocytic  hyperplasia  of  bone 
marrow  in  males;  (ii)  extrameduUary 
hematopoiesis  of  the  spleen  in  males; 
and  (iii)  demyelination  of  the  sciatic 
nerve  in  females. 

b.  Mouse  study.  Findings  show  that 
dietary  administration  of  cyanazine  did 
not  alter  the  spontaneous  tumor  profile 
in  the  CD-I  mouse  (Ref.  24). 

c.  Mutagenicity.  "There  is  some 
evidence  that  cyanazine  has  mutagenic 
activity.  Of  the  submitted  studies, 
cyanazine  has  been  found  to  be  positive 
in  a  mouse  lymphoma  assay  (dose- 
responsive  in  repeat  assays)  and  a  UDS 
assay  (Ref.  25).  Results  of  another  UDS 
assay  in  rat  spermatocytes  following  an 
in  vivo  exposure  were  negative  (Ref.  26). 

d.  Cancer  classification.  In  March 
1991,  the  OPP  Carcinogenicity  Peer 
Review  Committee  evaluated  the 
weight-of-the-evidence  on  cyanazine, 
with  particular  emphasis  on  its 
carcinogenic  potential.  The  Peer  Review 
Committee  concluded  that  cyanazine 
should  be  classified  as  a  Group  C, 
possible  human  carcinogen  and 
recommended  quantification  of  human 
risk  using  a  low  dose  extrapolation 
model(Q,*)(Ref.  24). 

In  addition  to  the  mammary  gland 
tumors  observed  in  the  female  Sprague- 
Dawley  rat,  the  weight-of-the-evidence 
for  the  carcinogenic  potential  of 
cyanazine  includes  the  evidence  that 
cyanazine  is  structurally  related  to  the 
other  chloro-s-triazines  which  also 
induce  mammary  gland  ca.^cer  in 
experimental  animals.  HowVver. 
cyanazine  differs  structurally  &t»m  other 
triazines  in  that  the  molecull  has  a 
cyano  (nitrile)  functional  grfc  p  in  the 
aikyl  substituent  of  one  the  Miino 
groups.  The  presence  of  tUsKighly 
reactive  cyano  group  fa'  ors  Vdifferent 
metabolic  breakdown  pathwlv 
indirectly  indicating  that  cyabazine  can 
generate  a  more  electrophiUd  iir>'lating 
agent  than  other  chloro-s-triazines.  and 
is  consistent  with  the  finding  that 


cyanazine  has  a  more  positive 
genotoxicity  profile  than  the  other 
chloro-s-triazines. 

e.  Determination  of  the  Qi*.  Using  the 
same  model  described  earlier  for 
estimating  the  Qi*s  for  atrazine  and 
simazine,  the  cancer  potency  equivalent 
for  cyanazine,  based  on  development  of 
adenocarcinomas  and  carcinosarcomas 
in  female  rats,  was  estimated  at  8.4  x 
10'  (mg/kg/day)-'.  The  Agency's 
Carcinogen  Risk  Assessment 
Verification  Endeavor  workgroup  has 
increased  the  Qi*  to  1.0  x  10°  (mg/kg/ 
day)'  based  on  a  revised  oral  slope 
factor.  This  represents  the  95  percent 
UCL  of  timior  induction  likely  to  occur 
fix)m  a  unit  dose  (Ref.  27).  The  cancer 
classification  for  this  chemical  has  not 
been  presented  to  the  SAP  for  review. 

D.  Epidemiology  Data 

It  is  often  difficuh  to  establish  a  link 
between  cause  and  effect  with  human 
epidemiological  data.  Such  data  exist 
for  the  triazines  but,  as  with  any  data  of 
this  type,  it  is  difficult  to  clearly 
attribute  findings  to  triazine  exposure. 
However,  the  Agency's  review  of  two 
Italian  field  worker  studies  indicates  a 
possible  association  between  ovarian 
cancer  and  exposure  to  atrazine  and 
simazine  (Ref.  28).  In  another  study, 
preliminary  results  show  a  correlation 
between  atrazine  concentrations  in  local 
areas  surrounding  Rathbun  Lake,  Iowa, 
and  birth  defects  including  heart, 
urogenital  tract  and  limb  reductions 
(Ref  29).  Also,  the  Agency  has  reviewed 
published  siunmaries  of  several  cancer 
epidemiology  studies  concerning 
triazine  use  in  the  Midwest;  these 
studies  provide  some  evidence  of  an 
association  between  non-Hodgkin's 
lymphoma  and  triazine  exposure,  but 
other  explanations  or  confounding 
factors  could  account  for  the  association 
(Ref.  30). 

Breast  cancer  in  humans  and  triazine 
herbicides.  Data  from  carcinogenicity 
studies  discussed  earlier  show  that  there 
is  an  association  between  the 
administration  of  the  triazines  to 
Sprague-Dawley  rats  and  an  increase  in 
the  incidence  of  mammary  tumors  in 
■female  rats.  The  Agency  does  not  have 
data  or  substantial  epidemiological 
evidence  to  definitively  link  the  triazine 
pesticides  to  breast  cancer  in  humans; 
however,  reports  have  been  published 
that  attempt  to  associate  breast  cancer  in 
humans  to  exposure  to  triazines  (Refs. 
31  and  32).  The  relevance  of  the 
mechanism  for  mammary  tumorigenesis 
in  rats  to  that  in  humans  has  not  been 
documented  and  species  differences 
have  been  found  to  exist  (i.e.,  cells  of 
origin,  degree  of  endocrine 
responsiveness  and  metastatic 


potential).  The  mechanisms  for  tumor 
formation  in  Sprague-Dawley  rats  and 
the  implications  for  causmg  breast 
cancer  in  himians  are  currently  being 
investigated.  Until  there  are  data  to 
definitively  refute  or  support  the 
possibility  for  certain  triazines  to  be 
human  mammary  carcinogens,  the 
Agency  must  regulate  these  compounds 
based  on  the  available  animal  data  and 
the  assumption  that  the  chemicals' 
potential  to  cause  cancer  in  animals 
may  indicate  the  possibility  that  they 
can  cause  cancer  in  humans. 

E.  Registrants'  Response  to  Preliminary 
Notification  Concerning  Carcinogenic 
Risks  and  Agency  Comments 

Responses  to  the  Agency's 
preliminary  notification  were  received 
from  Ciba  for  atrazine  and  simazine,  and 
fitjm  DuPont  for  cyanazine.  Both 
registrants  responded  with  regard  to  the 
Agency's  concern  regarding  cancer  risks 
associated  with  exposure  to  the  triazine 
herbicides.  Ciba  and  DuPont  contend 
that  the  exact  mechanism  of  the  strain- 
specific  mammary  gland  tumorigenesis 
in  Sprague-Dawley  rats  has  not  yet  been 
elucidated,  and  therefore,  the 
association  of  cancer  risks  in  animals  to 
human  cancer  risks  should  not  be 
drawn.  Ciba  indicated  a  willingness  in 
its  response  to  conduct  additional 
research  on  the  strain-specific  response 
to  atrazine  and  requested  that  the 
Agency  consider  additional  research 
before  reaching  conclusions  about  the 
cancer  causing  potentials  of  atrazine 
and  simazine.  DuPont  indicated  in  its 
response  that  research  is  currently  being 
conducted  to  determine  the  mechanism 
of  cyanazine-induced  mammary  gland 
tumors;  this  research  is  expected  to  be 
completed  in  late  1995.  Both  registrants 
requested  that  the  Agency  consider  this 
additional  information  before  reaching 
definitive  conclusions  about  triazine 
cancer  risks. 

In  response  to  the  above  comments 
received  from  Ciba  and  DuPont,  the 
Agency's  position  is  that,  as  of  the 
publication  of  this  notice,  all 
information  available  concerning  the 
carcinogenic  potential  of  atrazine. 
simazine  and  cyanazine  has  been 
considered  in  the  Agency's  occupational 
and  dietary  risk  assessments.  The 
Agency  believes  that  the  current  method 
of  quantifying  cancer  risks  using  the  Qi* 
is  appropriate  considering  the  available 
data.  To  date.  Dupont  has  submitted  no 
reports  or  studies  that  show  the 
mechanism  by  which  cyanazine  induces 
tumors.  Ciba  submitted  a  four-part 
voluntary  hormonal  study  for  atrazine  to 
address  the  issue  of  a  hormonal 
threshold  mechanism.  Because  of  the 
similarities  between  atrazine  and 
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simazine.  the  registrant  contends  tiiat 
conclusions  drawn  regarding  atrazine 
will  also  apply  to  simazine.  The  Agency 
has  considered  the  information 
provided  by  Qba  that  attempts  to 
explain  the  mechanism  of  mammary 
timiohgenesis  in  rats  exposed  to 
atrazine  but  concludes  that  the  data  do 
not  actually  explain  any  such 
mechanism  and  therefore  are  not 
adequate  to  support  a  mechanism  of 
action  operating  through  a  hormonal 
mechanism  and/or  threshold  (Refs.  33, 
34.  and  35).  If  the  registrants'  theory  that 
the  mammary  tumors  seen  in  laboratory 
studies  of  the  triazines  is,  at  some  futore 
date,  proven  to  be  the  result  of  a 
hormonal  imbalance  in  the  rat  that 
occurs  only  at  higher  doses,  the  Agency 
could  choose  to  quantify  the  risk  using 
an  MOE/RiD  or  other  approach  rather 
than  using  a  Qi*.  However,  based  on 
available  data,  the  Qi  *  serves  as  the 
regulatory  endpoint. 

Ciba  has  also  hypothesized  that  the 
di^erences  in  mammary  tumor  response 
to  atrazine  by  Sprague-Dawley  and 
Fischer  344  rats  can  be  attributed  to 
differences  in  endocrinology  between 
the  strains.  To  address  the  issue  of  the 
effects  being  strain-specific,  Qba 
submitted  a  voluntary  study  comparing 
the  effects  of  atrazine  on  Sprague- 
Dawley  and  Fischer  rats.  However,  the 
Agency  does  not  believe  that  the  data 
provided  by  Ciba  adequately  support 
the  theory  that  reproductive  hormonal 
differences  between  the  two  strains 
accounts  for  the  differences  in  tumor 
response  (Ref.  33). 

An  International  Life  Sciences 
Institute/Risk  Science  Institute  (ILSI) 
workgroup  is  examining  the  suitability 
of  the  Sprague-Dawley  rat  as  a  model  for 
mammary  tiuuor  formation  in  humans. 
If  the  Agency  were  to  agree  with  a 
conclusion  diat  the  Sprague-Dawley  is 
not  an  appropriate  model,  the  weight-of- 
evidence  determination  for  the  triazines 
would  in  all  likelihood  be  modified. 
That  is,  they  may  no  longer  be  classified 
as  possible  human  carcinogens.  The 
ILSI  workgroup  is  expected  to  issue  a 
background  report  discussing  the  state 
of  the  science  on  this  issue  bv  the  end 
of  1994. 

Ciba  has  stated  that  atrazine-induced 
endocrinologic  changes  in  the  female 
Sprague-Dawley  rat  are  not  relevant  to 
mammary  timiorigenesis  in  human 
females.  The  Agency  acknowledges  that 
not  all  of  the  risk  factors  associated  with 
the  etiology  of  human  breast  cancer  are 
known;  however,  the  Agency  believes 
that  some  parallels  may  exist  in  terms 
of  the  cause  of  initiation  and 
development  of  mammary  tiunors  in 
female  rodents  and  humans.  Finally,  the 
Agency  does  not  want  to  preclude  the 


possibility  that  the  potential  for 
tumorigenesis  at  other  target  sites  may 
exist  in  humans  as  a  result  of  exposure 
to  the  triazines.  The  Agency  will 
consider  and  appropriately  iiux>rporate 
into  its  risk  assessments  any  additional 
data  provided  that  may  better 
characterize  the  carcinogenicity  of  the 
triazine  herbicides  during  the  course  of 
this  Special  Review. 

TV.  Triazine  Dietary  (Food/Feed) 
Exposure 

Human  dietary  exposure  to  the 
triazines  can  occur  from  residues 
remaining  in  or  on  treated  crops 
including  com.  orchard  fruits,  nuts  and 
sugarcane.  Dietary  exposure  to  the 
triazines  may  also  occur  from 
consumption  of  residues  in  animal 
commodities  including  meat,  milk, 
poultry  and  eggs,  that  result  from 
animals  having  been  fed  triazine-treated 
crops  (including  com,  sorghum  and 
sugarcane).  This  unit  describes  the 
Agency's  assessment  of  human  dietary 
exposure  to  the  triazines  and  the 
imcertainties  associated  with  that 
assessment.  Triazine  dietary  risks  are 
summarized  in  Unit  V  of  this  notice.  In 
triazine  use  areas,  human  exposure  may 
also  occur  through  contaminated 
drinking  water  from  ground  or  surface 
water  sources.  A  discussion  of  exposure 
and  risks  from  triazine-contaminated 
drinking  water  is  presented  in  Units  VI 
and  VII  of  this  notice. 

A.  Toxic  Residues  of  Concern 

In  estimating  triazine  dietary  risks, 
the  Agency  assumes  that  the  total  toxic 
residue  of  concern  is  the  parent  triazine 
compound  plus  all  metabolites  with  a 
triazine  ring,  including  among  others, 
all  chloro  and  hydroxy  metabolites. 
When  there  are  insufficient  data 
concerning  the  toxicity  of  metabolites,  it 
is  the  Agency's  policy  to  make  the 
conservative  assiunption  that 
structurally-related  metabohtes  are  as 
toxic  as  the  parent  compound. 
Therefore,  in  estimating  risks,  it  is 
appropriate  to  consider  all  of  the 
triazine  metabohtes  measured  as  well  as 
the  parent  compounds. 

In  plants,  atrazine  and  simazine  are 
metabolized  to  numerous  metabolites, 
no  one  of  which  has  yet  been  shown  to 
comprise  a  large  portion  of  the  total 
terminal  residue.  Metabolic  processes 
include  N-dealkylation  and  conjugation 
with  endogenous  plant  components, 
particularly  glutathione,  and 
hydroxy lation.  Most  metabolites  have 
been  shown  to  contain  the  intact 
triazine  ring.  In  soils,  atrazine  and 
simazine  are  metaboUzed  to  dealkylated 
chloro  metabolites  and  hydroxy 
analogues  of  the  parent  compounds.  The 


dealkylated  chloro  metabolites  tend  to 
be  more  mobile  in  soils  than  the 
hydroxy  parent  analogues. 

In  animals,  data  have  been  provided 
showing  the  animal  metabolism  of 
atrazine,  simazine.  and  com  metabolites 
of  atrazine  (animals  were  fed  com 
which  had  been  treated  with  atrazine). 
Higher  tissue  residues  resulted  from 
feeding  atrazine  or  simazine.  and 
numerous  metabolites  were  identified 
resulting  from  iV-dealkylation  and 
conjugation  with  glutathione  followed 
by  modification  of  the  glutathione 
moiety.  In  most  cases,  no  single 
metabolite  accounted  for  a  significant 
percentage  of  the  total  residue. 
Exceptions  to  this  were  milk  in  which 
the  di-AMealkylated  chloro  metabolite 
(G-28273)  comprised  approximately  30 
percent  of  the  total  residue  for  atrazine, 
and  hver  in  which  the  cysteine 
conjugate  of  G-30033  comprised 
approximately  25  percent  of  the  total 
residue.  When  com  treated  with 
atrazine  was  fed  to  animals,  much  lower 
residues  resulted  in  tissues  indicating 
less  absorption  of  metabolites  than  of 
the  parent  compounds. 

Tne  metabolism  of  cyanazine  in 
plants  is  slightly  different  from  that  of 
atrazine  and  simazine  in  that  a  limited 
number  of  metabohtes  (Ret  9)  comprise 
most  of  the  terminal  residue.  Cyanazine 
metabolites  result  from  a  combination  of 
ring  hydroxylation  (displacement  of 
chlorine),  deethylation,  and  oxidation  of 
the  cyano  group  to  form  amides  and 
acids. 

Although  the  metabolism  of 
cyanazine  in  animals  is  not  yet 
adequately  understood,  preliminary 
information  suggests  that  some  of  the 
same  metabohtes  found  in  plants  are 
also  found  in  animals. 

B.  Anticipated  Residues 

The  Agency  presently  considers  the 
triazine  chloro  metabolites  to  possess 
equivalent  potency  to  the  parent 
compounds  with  regard  to 
carcinogenicity;  however,  this 
assumption  is  made  from  studies  in 
which  animals  were  fed  parent 
compound  only.  Based  on  its 
assessment  of  the  structure-activity 
relationship  and  potential 
carcinogenicity  of  all  registered  triazine 
compounds,  EPA  believes  metabolites 
which  have  been  dechlorinated  may  be 
less  potent  carcinogens  than  the  parent 
compounds.  An  interim  report  on  a 
voluntary  hydroxyatrazine 
carcinogenicity  study,  which  indicated 
negative  findings  at  the  end  of  1  year, 
supports  this  hypothesis.  A  second 
interim  report  has  been  received  and  is 
currently  being  reviewed  by  the  Agency 
However,  in  the  absence  of  completed 
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laboratory  studies  on  the 
carcinogenicity  of  the  hydrox}' 
metabolites,  the  Agency  has  rehed  on  its 
equivalency  policy  and  has  made  the 
assumption  that  all  metabolites 
containing  the  triazine  ring  are 
equipotent  as  carcinogens  as  the  parent 
compound  when  conducting  its  risk 
assessment.  If  the  data  in  the  final  report 
are  available  in  a  timely  fashion  and 
indicate  that  the  hydroxy  metabolites 
are  not  carcinogenic,  the  Agency  will 
then  base  its  dietary  exposure  and 
cancer  risk  assessment  for  atrazine  and 
simazine  on  the  parent  compounds  plus 
those  metabolites  other  than  the 
hydroxy  metabolites.  As  a  result,  the 
estimated  dietary  cancer  risks  for 
atrazine  and  simazine  would  appear  to 
be  reduced  compared  with  current 
estimates.  A  decision  has  not  yet  been 
made  by  the  Agency  on  how  the  results 
of  the  hydroxyatrazine  carcinogenicity 
study  will  affect  which  metabolites  are 
included  in  the  risk  assessment  for 
cyanazine.  The  final  results  of  the 
hydroxyatrazine  study  are  expected  in 
early  1995. 

1 .  Atrazine  and  simazine.  For  atrazine 
and  simazine,  the  Agency  has  based  its 
current  dietarj*  risk  assessment  on  both 
radiolabel  studies  (both  field  and 
greenhouse)  and  field  trials  (non- 
radiolabel  studies).  Estimated  residue 
levels  were  determined  using  radiolabel 
studies  for  com,  sorghum  and  animal 
commodities.  Field  trial  data  were  used 
for  all  other  commodities.  Residue 
estimates  from  radiolabel  studies 
include  residues  of  all  triazine  ring 
containing  metabolites.  Residue 
estimates  from  field  trials  include  either 
the  parent  compound  only,  or  the  parent 
compound  plus  chloro  metabolites.  The 
best  available  data  currently  indicate 
that  the  parent  and  chloro  metabolites 
comprise  only  a  small  portion  (less  than 
5  percent)  of  the  total  triazine  ring 
residue  in  most  commodities. 

These  data  introduce  uncertainty  into 
the  dietary  risk  assessment  for  two 
major  reasons.  First,  when  field  trial 


data  are  used,  only  a  small  portion  of 
the  total  toxic  residue  is  considered  in 
the  risk  assessment.  Because  the 
percentage  of  parent  plus  chloro 
metabolites  relative  to  the  total  triazine 
ring  residue  would  be  expected  to  var>' 
somewhat  from  crop  to  crop,  the 
percentage  of  the  total  estimated  risk 
accounted  for  by  these  data  is  not 
known,  but  will  always  lead  to  an 
underestimate  of  risk  when  detectable 
residues  are  present.  Second,  no 
detectable  residues  were  found  in  many 
commodities,  particularly  for  simazine. 
Where  there  are  no  detectable  residues, 
the  Agency  assumes  that  the  residues 
are  1/2  the  analytical  method  limit  of 
detection  (LOD).  The  actual  residues 
could  be  far  less  than  1/2  the  LOD 
leading  to  an  overestimation  of  the  risk 
or  greater  than  1/2  the  LOD  but  less  than 
the  LOD  leading  to  an  underestimate. 

Since  the  registrants  have  been  unable 
to  develop  anaU-tical  methodology 
which  measures  total  triazine  ring 
residues  in  non-radiolabel  field  trials, 
radiolabel  field  studies  currently 
provide  the  best  data  to  use  for  risk 
assessment.  New  radiolabel  field  studies 
for  major  dietary  risk  contributors  for 
both  atrazine  and  simazine  have  been 
submitted  to  the  Agency  and  are 
currently  under  review.  Preliminary 
reviews  of  the  data  do  not  indicate  that 
currently  estimated  dietary-  risks  will 
change  significantly. 

2.  Cyanazine.  The  sources  of 
information  fd>-  calculating  all 
anticipated  residues  of  cyanazine  in 
crop  commodities  were  residue  data 
from  field  trials  and  processing  studies 
and.  in  some  cases,  data  translated  from 
metabolism  studies  (Ref  36). 

Cyanazine  metabolism  studies 
indicate  thai  regulated  metabolites 
account  for  greater  than  90  percent  of 
the  total  triazine  ring-containing 
residue.  Because  a  small  set  of  discrete, 
measurable  metabohtes  make  up  a  large 
portion  of  the  total  triazine  ring  residue, 
field  radiolabel  studies  are  not 
necessary  for  cyanazine.  Therefore,  the 


Agency's  dietary  risk  assessment  is  not 
expected  to  change  based  on  submission 
of  additional  residue  data. 

V.  Triazine  Dietary  (Feed/Food)  Risk 
Assessment 

A.  Dietary  Cancer  Risks 

Dietary  (food/feed)  cancer  risks  for  the 
triazines  were  estimated  for  the  overall 
U.S.  population  using  the  following 
relationship: 

Upper  bound  estimated  carcinogenic 
rislc  =  Dietar>'  exposure  (Anticipated  Residue 
Contribution)  xQ,*. 


It  should  be  remembered  that  the 
Agency's  procedures  for  quantifying 
cancer  risks  actually  identifies  a  range, 
rather  than  just  a  single  value.  The 
upper  boundary  on  that  range  is  the  risk 
using  the  upper  95  percent  confidence 
limit  on  the  toxicology  data.  The  lower 
boundary  on  the  range  is  zero.  Thus, 
actual  risk  to  humans  may  be  as  low  as 
zero.  Toxicological  studies  and 
calculation  of  Qi*s  for  atrazine, 
simazine  and  cyanazine  were  described 
in  Unit  III  of  this  notice;  dietarj' 
exposure  assumptions  were  described  in 
Unit  IV  of  this  notice. 

1.  Atrazine  cancer  risk  estimates.  The 
dietary  risk  assessment  for  atrazine  was 
conducted  based  on  total  triazine  ring 
residues  for  corn,  sorghum  and  animal 
commodities,  and  on  parent,  or  parent 
and  chloro  metabolite  residues  for  all 
remaining  crops.  This  analysis  resulted 
in  a  combined  estimated  upper  bound 
carcinogenic  risk  of  4.4  x  10'  for  all 
commodities  with  sugarcane  being  the 
largest  single  contributor  to  total 
atrazine  risk  (Ref  37).  Excluding 
sugarcane,  the  total  atrazine 
carcinogenic  risk  is  estimated  to  be  2.2 
X  10  5.  Other  major  risk  contributors  are 
milk,  sweet  com,  corn  (other),  red  meat 
and  eggs.  The  dietary'  cancer  risk 
estimates  for  atrazine  are  provided  in 
Table  1: 


Table  1  .—Dietary  Cancer  Risk  Estimates  for  Atrazine 

(FT  =  field  trial  data  (parent,  Of  parent  +  chloro).  R  =  radiolabel  data  (total  triazine  ring)). 


Commodity 


Com,  sweet 

Corn,  other 

Eggs 

Guava 

Macadamia  nuts 

Mik 

Millet 

Pineapple 


Type  Data 
Us 


Jsed 


R 
R 
R 

FT 
FT 
R 
FT 
FT 


Antictpated  Residue  (ppm) 


0.10 

0.10 

0.01  (eggs,  yolks)  0  009 
(Whites) 

0.01 
0.10 
0.004 
0.68 
0.03 


Percent  Crop 
Treated 


60 
70 


10 
70 

1 
20 


Exposure  (mg/kg/ 
day) 


1.4  X  ia' 

2.4  X  ia* 
5.8  X  10* 

.1 
3.0  X  ia» 
4.2  X  1(5  5 

.1 

4.0x10' 


Upper  Bound  Cancer  Risk 
Esbmates 


3.1  X  10* 
5.3  X  10* 
1.3  X  10* 

0 
6.6  X  la'o 

9.2  X  10  • 
0 

9.0  X  10  » 
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Table  1.— Dietary  Cancer  Risk  Estimates  for  Atrazine— Continued 

(FT  <:  field  tiiel  data  (parent,  or  parent  -»-  chloro).  R  =  radiolat)el  data  (total  triazine  ring)). 


CnratxxMy 

Type  Data 
Used 

Anticipated  Residue  (ppm) 

Peicant  Crop 
Treated 

Exposure  {wg/kgl 
day) 

Upper  Bound  Cancer  Risk 
Estimates 

Poultrv  meat -- - 

R 
R 
R 
FT 
FT 

0.0006  (meat,  fat)  0.002  (liver) 

0.004  -  0.022 

0.13 

0.16 

0.02 

70 
•0 

1 

3.1  X  10' 
9.3  X  10* 
22x10* 
1.0  X  10* 
2.8  X  10' 

6.8  X  10» 

Redmeat            

2.1  X  10* 

Sorghum 

Sugarcane 

Wheat _ - 

4.8  X  10 ' 
22  X  105 
6.2  X  10* 

Total  

Total  (exchidlrtg  sugarcane)  ... 

4.4  X  10» 
2.2x10' 

'  Exposure  values  lor  these  commodities  are  extremely  low. 
'  Range  ol  values  were  used  for  meat,  livef  and  kidney. 


2.  Simazine  cancer  risk  estimates. 
Dietary  cancer  risk  estimates  for 
simazine  are  based  on  translated 
atrazine  data  for  corn  and  animal 
commodities.  The  total  estimated 
dietary  risk  from  all  commodities  is  1.4 


X  10'  (from  all  registered  commodities, . 
the  risk  is  1.1  X  10  ')  (Ref.  38).  (Note  that 
estimates  are  based  on  half  the  limit  of 
detection  for  most  commodities.)  The 
risk  from  simazine  use  on  oranges  is  a 
major  contributor  to  total  risk,  as  is  the 


risk  from  apples.  Com  contributes  only 
a  small  percent  of  the  total  simazine  risk 
because  of  the  low  percent  crop  treated. 
The  dietary  cancer  risk  estimates  for 
simazine  are  provided  in  Table  2: 


Table  2.— Dietary  Cancer  Risk  Estimates  for  Simazine 

(FT  =  field  trial  data  (parent,  or  parent  *  chloro).  R  ^  radiolabel  data  (total  triazine  ring)). 


CommocSty 


Almonds  ^ 

Apples  

Avocados _ 

Bananas/Plantains  _ — 

Bluet)enies  _ 

Canet)enies 

Cherries _ 

Corn.sweet  

Com.other  

Crantjerries 

Currants 

Eggs  :; -... 

Fillierts 

Grapefruit  

Grapes — 

Lenrons  

Macadamia  nuts 

Milk  

Olives  

Oranges  

Peaches  

Pears 

Pecans  

Plums  

Poultrymeat  

Redmeat 

Strawtjerries  ~ 

Walnuts  

Total      (excluding      cancelled 
uses)^ 


'"^ 


Data 


FT 

FT 

FT 

FT 

FT 

FT 

FT 

R 

R 

FT 

FT 

R 

FT 

FT 

FT 

FT 

FT 

R 

FT 

FT 

FT 

FT 

FT 

FT 

R 

R 

FT 

FT 


Anticipated  Residue 
(ppm) 


0.10 

0.05 

0.05 

0.02 

0.05 

0.05 

0.10 

0.10 

0.10 

0.05 

0.05 

0.0003 

0.10 

0.05 

0.05 

0.05 

0.10 

0.00007 

0.05 

0.06 

0.05 

0.05 

0.10 

0.10 

0.0003 

0.0001 

0.05 

0.10 


Percent 
Crop  Treat- 
ed 


45 
40 
30 
10 

100 

100 

45 

5 

2 

100 

100 

100 

45 

35 

50 

100 

18 
45 
35 
50 
10 
12 


100 
50 


Exposure  (mg^g/day) 


1.3x10' 

1.6  X  10 » 
1.9  X  10' 

4.7  X  10' 
4.5  X  10' 
72x  10' 

1.7  X  IO*- 
1.2  X  10* 

6.8  X  10' 
1.7  X  10" 

2.7  X  10" 
1.8x  10' 
4.0  X  10  " 

5.2  X  10** 

3.9  X  10* 
1.0  X  10" 
5.0  X  XO" 
7.4  X  10  ' 

1.0  X  10' 

4.8  X  10' 
3.8  X  10* 

3.1  X  10" 
4.8  X  IO" 

7.4  X  10' 

1.5  X  10' 

2.3  X  10' 
1.8  X  10* 

2.4  X  IO' 


Upper  Bound  Cancer  Risk 
Estimates 


1.6x10* 
1.9  X  10* 

2.3  X  10» 
5.6  X  10  « 

5.4  X  10» 

8.6  X  108 
2.0  X  10' 
1.4  X  10' 
82  X  10« 
2.0  X  10' 
3.2  X  109 
2.2  X  10 « 

4.8  X  10-9 
62  X  10' 

4.7  X  10' 
1.2x10' 
6.0  xlO-'o 

8.9  X  10  " 
1.2  X  10" 

5.8  X  10* 

4.6  X  IO' 

3.7  X  10' 

5.8  X  10' 

8.9  X  10* 
1.8x10" 

2.8  X  IO* 
2.2  X  IO' 

2.9  X  10  » 


1.1  X  10' 
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Table  2.— Dietary  Cancer  Risk  Estimates  for  Simazine— Continued 

(FT  =  field  trial  data  (parent,  or  parent  +  chloro).  R  =  radiolabel  data  (total  triazine  ring)). 


Commodity 

Type  Data 
Used 

Anticipated  Residue 
(ppm) 

Percent 
Crop  Treat- 
ed 

Exposure  (m^kgWay) 

Upper  Bound  Cancer  Risk 
Estirnates 

Total  (including  cancelled  uses) 

1.4  X  10' 

II 


3.  Cyanazine  cancer  risk  estimates. 
The  total  estimated  cyanazine  dietary 
risk  from  all  commodities  is  2.9  x  10-'. 
(Ref.  39).  The  largest  contributor  of  risk 
is  com,  both  through  the  raw 
agricultural  commodity  itself  and 
through  secondary  residues  in  meat. 


milk,  poultr>'  and  eggs  resulting  from 
use  of  com  as  a  feed  item.  EKiPont  has 
requested  voluntary  eancellation  for 
cyanazine  use  on  sorghum,  wheat  and 
fallow  cropland  {Ref.  40).  If  cancellation 
of  these  uses  becomes  final,  the  total 
dietary  risk  will  be  2.7  x  10-5.  Unlike 


atrazine  and  simazine.  for  which  new 
residue  data  may  refine  dietary  risks,  no 
new  residue  data  are  necessary  to  refine 
the  exposure  estimates.  The  dietary 
cancer  risk  estimates  for  cyanazine  are 
showTi  in  Table  3: 


Table  3.— Dietary  Cancer  Risk  Estimates  for  Cyanazine 


Commodity 


Com  

Cottonseed 
Milk  


PouKry  and  eggs 

Red  meat „ 

Sorghum  

Wheat  


Total 


Antic:pated  Residue  (ppm) 


012 

009 

000028  (milk) 
0.000034  (non-fat  solids) 


0.00232 
0.00345 
010 
016 


0.00432' 
00103' 


Percent 

Crop 
Treated 


20 
5 


'  Range  of  values  were  used  for  meat,  meat  tjyproducts,  tat,  live*  and  kidr>ey. 

'  Range  of  vakjes  were  used  lor  meat,  meat  byproducts,  (at  fiver,  kidney  and  eggs. 


Exposure  (mg/kg^day) 


1.2  X  IO' 

9.3  X  10  " 

1.2  X  10* 

3.1  X  10* 
1.0  X  10' 
1,2x10' 

2.3  X  10* 


Upper  Bound  Cancer  Risk  Esti- 
mates 


1.2x10' 
9.3  X  10  » 
1.2  X  10* 

3.1  X  10* 
1.0  X  10 ' 

1.2  X  10' 

2.3  X  10* 


2.9  X  10' 


VI.  Triazines  Exposure  in  Drinking 
Water 

A.  Safe  Drinking  Water  Standards — 
Health  Advisory  Levels  and  Maximum 
Contaminant  Levels 

To  ensure  public  health  and  safety. 
EPA  is  responsible  for  establishing 
protective  standards  that  limit  the 
amount  of  pesticide  contamination  in 
drinking  water.  Maximiun  Contaminant 
Levels  (MCL)  are  legally  enforceable 
standards  that  represent  the  maximum 
permissible  level  of  a  contaminant  in 
water  delivered  to  any  user  of  a  public 
water  system.  Prior  to  establishing  an 
MCL,  the  Safe  Drinking  Water  Act 
(SDWA)  requires  that  EPA  establish  a 
Maximum  Contaminant  Level  Goal 
(.MCLG)  at  the  level  at  which  no  known 
or  anticipated  adverse  effects  on  the 
health  of  persons  occur  over  a  lifetime 
of  exposure  and  which  allow  an 
adequate  margin  of  safety.  Health 
Advisory  Levels  (HA)  are  non- 
enforceable  guidehnes  that  estimate  the 
maximum  amount  of  a  contaminant  that 
can  be  consumed  without  causing 
adverse  effects  over  a  specific  period  of 
time.  Both  the  MCLG  and  the  HA.  while 
non-enforceable,  are  established  as 


health-based  reference  points  to  provide 
guidance  to  ensure  the  safety  of 
drinking  water  when  an  enforceable 
standard  (MCL)  is  not  available.  The  ■ 
National  Primary  Drinking  Water 
Regulations  Phase  II  Rule  requires  water 
monitoring  of  all  (60,000)  community 
water  s^'stems  and  all  (25,000) 
nontransier.t,  noncommunity  water 
systems.  Quarterly  samples  must  be 
taken  consecutively  each  year.  A  water 
supply  system  is  in  violation  if  the 
nmning  annual  average  at  any  sampling 
point  exceeds  the  MCL.  If  the  MCL  is 
exceeded,  water  systems  are  required  to 
notify  the  general  public  within  14  days 
and  consumers  directly  within  45  days. 
The  MCL  for  a  Group  C  carcinogen  is 
generally  based  on  the  Reference  Dose 
(RfD)  for  non-carcinogenic  toxic  effects. 
An  additional  onefold  to  tenfold  factor 
is  applied  to  the  RfD  to  account  for 
possible  himian  carcinogenic  effects. 
The  MCL  is  based  on  a  cancer  risk  range 
of  10*  to  10-*  when  non-cancer  data  are 
inadequate  for  deriving  an  RfD.  EPA  has 
established  an  MCL  for  atrazine  at  3  ng/ 
L  (or  3  ppb)  and  for  simazine  at  4  fig/ 
L  (or  4  ppb).  EPA  expects  to  establish 
an  MCL  for  cyanazine  and  is  also 
considering  the  possibility  of  setting 


MCLs  for  triazine  degradates  as  well  as 
a  combination  of  triazines. 

When  monitoring  concentrations  of 
contaminants  in  water  supplies,  the 
contaminant  level  or  the  armual  average 
contaminant  level  is  compared  to  the 
MCL  established  for  that  contaminant.  If 
any  single  maximum  contaminant 
concentration  is  greater  than  four  times 
the  MCL,  it  will  automatically  make  the 
annual  average  of  four  quarterly  samples 
greater  than  the  MCI..  Any  water  supply 
system  reporting  an  average  of  any  four 
successive  quarterly  samples  greater 
than  the  MCL  is  considered  to  he  out  of 
compliance  with  the  SDWA.  The 
requirements  of  the  SDWA  do  not 
govern  decisions  regarding  the 
registrability  of  pesticides  under  FIFRA. 
However,  standards  such  as  MCLs. 
MCLGs,  and  HAs  provide  useful 
guidance  to  the  Agency  in  identifying 
potential  instances  of  unreasonable 
risks.  "Hius.  if  a  pesticide  is  found  at 
levels  which  exceed  one  of  these  levels. 
it  is  likely  that  uue  of  that  pesticide  may 
exceed  a  Special  Review  trigger  under 
the  FIFRA  regulations.  Accordingly, 
detection  of  triazine  residues  in  water  at 
or  above  these  levels  is  very  pertinent  to 
this  Special  Review. 
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1.  Atrazine  Maximum  Contaminant 
Level.  The  MCL  for  atrazine  of  3  jig/L  (3 
ppb]  was  established  in  1991  (Ref.  41). 
Based  on  a  Qi*  of  2.2  x  10  '  (mg/kg/ 
day)-',  this  MCL  is  associated  with  an 
estimated  cancer  risk  level  within  the 
10-^  range  for  drinking  water  (assuming 
a  person  consumes  2  liters  of  water  per 
day  containing  atrazine  at  3  ^g/L  over  a 
70-year  lifetime)  The  MCL  was 
calculated  using  the  RfD  of  0.005  mg/kg/ 
day  based  on  a  NOEL  of  0.5  mg/kg/ day 
for  decreased  body  weight  in  pups  in  a 
multi-generation  reproduction  study 
and  an  additional  uncertainty  factor  of 
10  to  account  for  possible  human 
carcinogenic  effects.  (The  RfD  was 
calculated  using  an  uncertainty  factor  of 
100: 10  for  inter-species  extrapolation 
and  10  for  intra-species  variabihty.)  To 
account  for  other  possible  sources  of 
exposure  to  atrazine,  only  20  percent  of 
the  RfD  was  used  to  calculate  the  MCL. 

In  1992,  the  EPA  RfD  Committee 
approved  an  increase  in  the  atrazine  RfD 
from  0.005  mg/kg/day  to  0.035  mg/kg/ 
day,  based  on  evidence  of  decreased 
body  weight  in  a  chronic  rat  study  with 
a  NOEL  of  3.5  mg/kg/day  (Ref.  42). 
Based  on  the  increase  in  the  atrazine 
RfD,  the  registrant,  Ciba,  submitted  a 
petition  to  the  Administrator  requesting 
a  re-evaluation  of  the  MCL  and  a  stay  on 
mandatory  requirements  including 
water  monitoring  (Ref.  43).  The  Agency 
considered,  but  has  denied  Ciba's 
petition  to  increase  the  MCL  for 
atrazine.  This  denial  takes  into  account 
a  number  of  issues  concerning  the 
protection  of  public  health,  particularly 
possible  cancer  risks  from  total 
exposure  to  all  triazines  and  their 
degradates  (Ref.  44).  The  Agency  is  also 
reviewing  its  carcinogenicity  guidelines 
and  the  Office  of  Water  is  revising  its 
policy  for  regulating  Category  II 
chemicals  which  includes  the  Group  C 
carcinogens. 

2.  Simazine  Maximum  Contaminant 
Level.  In  July  1990,  an  MCL  Goal 
(MCLG)  of  1  M^g/L  (1  ppb)  was  proposed 
for  simazine  based  on  a  NOEL  of  0.5 
mg/kg/day  for  non-carcinogenic  toxic 
effects  in  a  2-year  rat  study.  Uncertainty 
factors  applied  included  a  threefold 
factor  to  account  for  a  data  gap  with 
respect  to  the  absence  of  adequate 
information  to  evaluate  reproductive 
effects.  This  data  gap  for  simazine  was 
subsequently  filled  and  since  no  effects 
were  noted  at  the  dose  level  (0.5  mg/kg/ 
day)  used  to  calculate  the  MCLG,  the 
threefold  safety  factor  was  no  longer 
required.  Thus,  the  RfD  has  been 
increased  from  0.002  mg/kg/day  to 
0.005  mg/kg/day.  To  account  for  other 
possible  sources  of  exposure  to 
simazine,  only  20  percent  of  the  RfD 
was  used  to  calculate  the  MCL.  An  MCL 


of  4  ng/L  was  established  for  simazine 
(Ref.  45).  Based  on  a  Q,*  of  1.2  x  10  ' 
(mg/kg/day)-',  this  value  is  associated 
wifii  an  estimated  cancer  risk  level 
within  the  range  of  10-'  for  drinking 
water  (assuming  a  person  consumes  2 
liters  of  water  per  day  containing 
simazine  at  4  (ig/L  over  a  70  year 
period). 

3.  Cyanazine  Health  Advisory.  EPA 
has  not  yet  established  an  MCL  for 
cyanazine.  In  1988,  the  Agency 
established  a  lifetime  Health  Advisory 
(HA)  for  cyanazine  at  10  ng/L  (or  10 
ppb).  Based  on  a  rat  chronic  toxicity 
study  submitted  to  the  Agency  in  1991 
that  indicated  cyanazine  may  cause 
mammary  tumors  in  female  Sprague- 
Dawley  rats,  an  additional  uncertainty 
factor  of  10  was  added  to  the  reference 
dose  calculations  and  the  HA  was 
changed  from  10  ^g/L  to  1  jig/L,  using 
an  RfD  of  0.002  mg/kg/day  (decreased 
body  weight  gain  and  hyperactivity  in 
rats).  Based  on  a  Q,*  ofl  x  lO^  (mg/kg/ 
day)-',  this  HA  is  associated  with  an 
estimated  cancer  risk  level  from 
drinking  water  in  the  10-'  range 
(assuming  a  person  consumes  2  liters  of 
water  per  day  containing  cyanazine  at  1 
Hg/L  over  a  70-year  period).  To  account 
for  other  possible  sources  of  exposure  to 
cyanazine,  only  20  percent  of  the  RfD 
was  used  to  calculate  the  HA.  The 
registrant,  DuPont,  requested  that  EPA 
reconsider  the  change  in  the  cyanazine 
HA  before  establishing  an  MCL.  DuPont 
believes  that  the  HA  should  be  based  on 
an  80  percent  Relative  Source 
Contribution  rather  than  20  percent  as 
used  by  the  Agency.  (Ref.  46). 

B.  Environmental  Fate,  Chemistry,  and 
Transport  of  the  Triazine  Herbicides 

Of  the  three  triazine  herbicides,  more 
envirorunental  fate  data  are  available  for 
atrazine  than  for  cyanazine  or  simazine 
simply  because  of  the  high  level  of 
atrazine  use  and  the  widespread 
research  that  has  been  conducted  with 
atrazine.  The  parent  triazine  compounds 
as  well  as  their  degradates  are  expected 
to  leach  to  ground  water  and  to  be 
transported  to  surface  waters  during 
runoff  events  that  often  occur  after 
heavy  rainfalls.  Once  the  compotmds 
leach  into  the  subsoil  and  ground  water, 
metabolism  of  the  triazines  slows 
considerably,  because  microbial 
populations  are  low  and  anaerobic 
conditions  are  not  uncommon. 
Therefore,  there  is  a  potential  for 
residues  to  accumulate  in  subsoils  and 
ground  water  after  many  years  of  use 
and  pose  risks  to  humans  consuming 
drinking  water  from  contaminated 
ground  water  sources.  When  degradate 
residues  are  combined  with  parent 
residues,  estimates  of  hazard  to  humans 


drinking  contaminated  drinking  water 
and  to  aquatic  organisms  may  be 
substantially  increased. 

Atrazine,  simazine  and  cyanazine 
contain  a  symmetrical  triazine  ring  and 
a  chloro  group  attached  to  one  of  the 
carbons  in  the  ring.  The  other  two 
carbons  carry  substituted  amino  groups. 
All  three  triazines  have  an  ethyl  group 
on  one  of  the  amino  groups,  but  the 
substituents  on  the  other  amino  group 
differ  for  each  triazine.  For  atrazine  the 
substituent  contains  an  isopropyl  group 
and  for  simazine  it  is  an  ethyl  group. 
For  cyanazine,  the  substituent  is  a 
nitrile  group  that  is  very  reactive  and 
leads  to  the  formation  of  degradates 
containing  an  amide  and/or  a  carboxylic 
acid  group.  The  reactivity  of  the  nitrile 
group  is  reflected  in  the  faster 
degradation  and  nature  of  degradates  of 
cyanazine  when  compared  to  atrazine 
and  simazine. 

Based  on  the  Agency's  environmental 
fate  data,  atrazine  and  simazine  are 
likely  to  be  more  persistent  in  water  and 
in  soils  than  cyanazine;  however,  all 
three  triazines  are  mobile  in  a  variety  of 
soils.  The  three  parent  triazines  persist 
in  buffered  aqueous  media  (pH  5,  7,  and 
9)  for  at  least  30  days  indicating  that 
abiotic  hydrolysis  is  not  a  rapid 
degradation  process  for  these  chemicals'. 
Atrazine  and  simazine  are  resistant  to 
direct  photolysis,  but  photolysis  does 
contribute  to  the  degradation  of 
cyanazine.  In  soils  incubated  under 
aerobic  conditions,  atrazine  and 
simazine  have  half-lives  of  150  and  110 
days,  respectively,  whereas  the  half-life 
for  cyanazine  is  17  to  25  days.  Under 
anaerobic  conditions,  the  half-lives  are 
even  longer  (about  2  years  for  atrazine 
and  simazine  and  108  days  for 
cyanazine).  The  longer  half-lives  under 
anaerobic  conditions  imply  that  these 
herbicides  may  persist  for  an  extended 
period  of  time  in  ground  water  and  in 
oxygen-poor  surface  waters. 

Atrazine  and  simazine  follow  similar 
degradation  pathways  with  both  parent 
compounds  forming  hydroxy  analogues 
and  des-alkylated  chloro  degradates 
which  may  persist  in  soil  and  water  for 
many  months.  The  hydroxy  degradates 
tend  to  be  less  mobile  than  parent  or 
des-alkylated  degradates.  Unlike 
atrazine  and  simazine,  cyanazine  does 
not  degrade  to  a  hydroxy  analogue,  but 
instead  produces  degradates  containing 
an  amide  and/or  a  carboxylic  acid  group 
formed  from  the  nitrile  group.  Hydroxy 
analogues  of  these  degradates  are  also 
formed,  but  to  a  lesser  extent.  Although 
cyanazine  can  produce  chloro 
degradates  that  are  common  to  atrazine 
and  simazine,  they  have  been  shown  to 
be  only  very  minor  degradation 
products,  at  least  in  laboratory  studies. 
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The  parent  triazine  compounds  as 
well  as  their  degradates  (particularly  the 
chloro  degradates)  are  expected  to  leach 
to  ground  water  and  to  be  transported  to 
surface  waters  especially  during  runoff 
events  that  often  occur  after  heavy 
rainfalls.  Because  metabolic  processes 
tend  to  decrease  with  increasing 
anaerobic  conditions,  residues  of  parent 
compounds  and  degradates  will  not 
break  down  as  rapidly  and  will 
accumulate  as  the  compounds  are 
transported  into  deeper  soil  profiles  and 
ground  water  or  in  lakes  and  reservoirs. 

C.  Drinking  Water  Exposure 

Drinking  water  for  human 
consumption  may  be  obtained  from  both 
surface  water  and  ground  water  sources. 
Because  surface  and  ground  water 
sources  often  are  intercormected. 
f;ontamination  of  one  source  may  result 


in  contamination  of  the  other.  Data 
which  demonstrate  the  presence  of  the 
triazines  in  ground  and  surface  water  as 
well  as  in  precipitation  are  discussed  in 
the  following  sections.  In  general,  the 
studies  used  in  the  Agency's  evaluations 
were  designed  to  monitor  for  specific 
chemicals  and  not  to  estimate 
populations  exposed  to  them. 

It  should  be  noted  that  EPA  is  also 
concerned  about  potential  human 
exposure  to  triazine  degradates  resulting 
from  consumption  of  drinking  water. 
Although  Umited  information  is 
available  about  their  occurrence  in 
ground  and  surface  water  and  no  MCLs 
or  HAs  have  been  established, 
monitoring  studies  increasin^y  indicate 
the  presence  of  triazine  degradates  in 
ground  and  surface  waters  in 
measurable  quantities  in  many 
locations. 


1.  Surface  water— a.  Surface  water 
monitoring.  The  Agency  has  considered 
over  15  sets  of  data  on  the 
concentrations  of  triazine  f)esticides  in 
raw  and  finished  surface  waters,  most  of 
which  were  obtained  from  the  12-state 
midwestem  com  belt  where  the 
majority  of  the  aimual  triazine  use 
occurs.  These  data  include  field 
monitoring  studies,  hterature  reviews 
anti  data  submitted  under  section 
6(a)(2),  the  pro\Tsion  of  FIFRA  which 
requires  r^istrants  to  inform  the 
Agency  of  potentially  adverse  effects 
resulting  from  a  pesticide.  Information 
from  10  monitoring  studies  and  2 
additional  submissions  of  section  6(aK2) 
data  have  been  the  primary  data  used  in 
this  analysis;  the  study-specific 
sampling  characteristics  and  results  of 
these  reports  are  summarized  in  Table  4 
(Refs.  47,  48.  49,  50,  and  51): 


Table  4.— Summary 

OF  Surface  Water  Monitoring  Studies 

ShKly 

Sampling  loca- 
tions 

Sampling  frequency 

Cfiemtcai 

Percentage  of  sam- 
ples With  cJeiections 

Two  highest 

among  ni8x- 

imum  cwv 

centraftons 

from  each 

location  iiiQl 

L) 

90fhpef- 
centltecoo- 
centralion 
ol  all  maxi- 
mum de- 
tections' 
(M8/U 

MeCan 
concentra- 
tion o(  all 
maximum 
detections' 

Percentege 
olailM 

mum  con- 
centrations 
equal  to  or 
greater 
than  4 
times  MCL 

1 
Smith  et  ai 
(Monsanto, 
1987). 

30  water  sup- 
plies in  mid- 
western  com 
bett.  (finished 
water) 

Weekly  April  thru 
AugJSept  (1986) 

Atrazine 

Cyanazine 
Simazine 

80.3 

80.3 
80.3% 

22.5.  16.3 

6.14,5.61 
2.54.  2.23 

13 

4.95 
1.58 

3.57 

0.59 
0.32 

16.7% 

13.3% 

BaKer  (1988)  .... 

8  0hiotrit)u- 
tariesof 
Lal^e  Erie 

Almost  daily  April 
thnj  Aug.  (i982- 
1985) 

Atrazine 

Cyanazine 
'Simazine 

Not  provided  for 
this  study 

Not  provided  for 
this  study 

Not  provided  for 
this  study 

245,  226 

86.1.23.1 
10.8.  6.93 

48.4 

14.9 
4.96 

13.6 

3.4 
0.78 

50.0% 

40.0% 

SquiNace  and 
EnQt)efg 
(USGS,  1988). 

6  locations  in 
Cedar  River 
Basin 

Approx.  nxKittTly  in 
May  1985  thru 
Nov.  1985 

Atrazine 
Cyanazine 

91.0% 
35.0% 

16,  16 
8.7.8.1 

16 
8.6 

7.3 
1.8% 

25.0% 
41.7% 

Roux  (Cit)a 
Geigy,  1988). 

! 

14  locations  in 
midwestem 
com  t)elt 
(rivers/ 
streams) 

Bimonthly  in  late 
spring  and  early 
summer;  monthly 
at  aH  other 
times(1986-1987) 

Atrazine 

90.0% 

30.5.  30.5 

30.1 

2.7 

17.9% 

f^qyer  and 
Cross  (1988). 

30  locations  in 
Illinois  (riv- 
ers/streams) 

4-7  samples  per  lo- 
cation per  year 
(1986-1988) 

Atrazirte: 

1986 
1987 
1988 
Cyanazine: 
1986 
1987 
1988 

75.1% 
75.1% 

16,  13 
24.  18 
39.  19 

9,6.2 
28,  17 
38.31 

11 
13 
3.8 

5.7  . 

11 

5 

3.3 
2.3 
1.0 

0.66 

1.5 

0.45 

6.67% 
13.3% 
6.67% 

20.0% 
13.3% 
10.0% 
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Table  4.— Summary  of  Surface  Water  Monitoring  Studies— Continued 
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study 

Sampling  loca- 
tioris 

Sampling  frequency 

ChemKal 

Percentage  o(  sam- 
ples with  detections 

Two  highest 
among  max- 
imum con- 
centrations 
from  each 
kxation  (ng/ 
L) 

90th  per- 
centile con- 
centration 
of  aH  maxi- 
mum de- 
tections' 
(M9^) 

Median 
coocertra- 
tkxi  of  all 

maximum 

detections^ 

(M9/L) 

Percentage 

ol  sites 
with  maxi- 
mum corv 
centrations 
equal  to  or 
greater 
than  4 
times  MCL 

Keck  (1991) 

7  locations  in 
the  Mis.souri 
River  Basin 

Daily  May  thnj  July 
(1991) 

Atrazine 

Simazine 

Not  provided  for 
this  study 

Not  provided  for 
this  study 

11.1,  10.7 

0.48,  < 
Detec- 
tion 
Limit 
(DL) 

NA 
NA 

8.28 
<DL 

0.0% 

Gooteby  and 
Thurnfian 
(1991). 

142  locations 
across  10 
midwestem 
states  (riv- 
ers/streams) 

1  -3  samples  per  year 
(1989) 

Atrazine 

Cyanazine 
Simazine 

98.4% 

63.6% 

46.5%  (Post- 
appl.) 

108.71.6 

61.2.45.2 
6.99.  4.88 

27.2 

10.9 
0.95 

3.8 

0.99 
0.07 

26.4% 
27.1 

Goolsby  et.  al. 
(1991). 

8  locations  in 
Mississippi 
River  Basin 

Biwee(<ly  May  thru 
Aug.;  Weekly  Apr. 
and  SepLthnj  Dec. 
(1989) 

Atrazine 

Cyanazine 
Simazine 

98.0% 

42.8% 
25.6% 

10.  9.2 

7.3.  6.6 
0.72.  0.48 

NA 

NA 
NA 

5.7 

4.4 
0.12 

0.0% 
50.0% 

Oupont  6(a)(2) 
(1991). 

1  location  in 
West  Lake, 
Iowa 

Weekly  May  thru 
Nov.  1991 

Atrazine 

Raw 

Finished 

Cyanazine 

Raw 

Finished 

100% 
100% 

7.9,  7.3 
8.  7.9 

15.1,  14 
15.3.  14.5 

7.18 
7.78 

13.9 
14.3 

6.2 
6 

11.7 
11.1 

NA 
NA 

NA 
NA 

Ciba-Geigy 
6(3)2  (1994). 

7  Illinois  water 
supplies  (fin- 
ished water) 

Bimonthly  June  1993 
thru  May  1994 

Atrazine 

94.4% 

68.33 

NA 

22 

100% 

Blasland  and 
Bouci<(1991). 

Summary  of 
Hoover  Res- 
ervoir Ohio 
data 

Monthly  1985-1991 

Atrazine 

Not  provided  for 
this  study 

11.9,  10.3 

7.22 

0.83 

0.0% 

Kloitiel  (1993)  .. 

1 7  locations  at 
Rathbun 
Reservoir 

Five  times  April  thru 
Dec.  1990 

Atrazine 

Not  provided  for 
this  study 

4.94.  4.31 

NA 

4.27 

NA 

Cortcentration 
Ranges  (iig/ 
L). 

Atrazine 

Cyanazine 
Simazine 

• 

4.3  -  245 

5.6  -  86.1 
0.48  -  7 

0.83  -  22 

0.45  -  4.4 
0.07- 
0.78 

^  Reflects  tfie  concentration  at  which 
*  Reflects  the  concentration  at  which 


10  percent  of  the  maximum  detections  at  each  sampling  locatk}n  are  above  and  90  percent  are  t>elow. 
50  percent  of  the  n'>aximum  detections  at  each  sampling  kx^ation  are  above  and  50  percent  are  below. 


The  Agency's  major  findings  related 
to  surface  water  can  be  summarized  as 
follows: 

•  Of  the  triazine  herbicides,  atrazine 
and  cyanazine  were  detected  most  often 
in  both  untreated  and  treated  surface 
water  in  the  midwestem  com  belt. 
Simazine  was  detected  loss  often  and  at 


lower  concentrations  than  atrazine  and 
cyanazine  in  the  same  region.  The 
frequency  of  detects  is  more  likely 
related  to  the  total  amount  of  each 
triazine  used  rather  than  a  difference  in 
their  chemical  and  physical  properties. 
The  Agency  has  not  received  or 
reviewed  any  data  on  the  concentrations 


of  simazine  in  surface  waters  wmch 
drain  areas  of  heavy  simazine  use  on- 
orchards  and  nut  trees. 

•  Atrazine.  atrazine  degradates, 
simazine.  and  cyanazine  residues  often 
occur  in  the  same  water  samples  at 
various  levels  depending  on  herbicide 
usage  in  that  given  watershed.  The 


rumulative  effects  of  all  of  these  triazine 
compounds  on  humans  from  drinking 
water  or  on  aquatic  and  terrestrial 
ecosystems  are  assumed  to  be  additive. 

•  Atrazine  is  detected  in  a  high 
percentage  of  surface  water  samples 
collected  from  numerous  locations 
within  the  com  belt  even  in  early  spring 
before  application  and  in  late  fall  and 
winter  many  months  after  application. 
Cyanazine.  and  to  a  lesser  extent, 
simazine,  are  detected  in  a  lower  but 
still  relatively  high  percentage  of  surface 
water  samples  collected  during  the  first 
couple  of  months  post-application. 
However,  unlike  atrazine,  they  are 
generally  not  detected  in  high 
percentages  of  samples  collected  in 
early  spring  (pre-application)  or  in  fall 
or  winter  many  months  after 
application. 

•  After  peaking  one  to  several  times 
from  early  May  to  early  July, 
concentrations  of  atrazine  and 
cyanazine  in  streams  and  rivers 
typically  decline  rapidly  by  late  July  to 
August  to  concentrations  less  than  1  fig/ 
L  and  remain  at  those  levels  imtil  the 
application  and  post-application 
periods  of  the  following  spring. 

•  While  most  of  the  available  data  are 
on  streams  and  rivers,  there  are  limited 
data  on  lakes  and  reservoirs.  Atrazine, 
and  to  a  lesser  extent  cyanazine, 
concentrations  have  been  reported  to 
remain  elevated  at  several  jig/L  almost 
year  round  during  some  years  in  these 
bodies  of  water  in  the  midwestem  copi 
belt  including  Hoover  Reservoir  in 
Ohio,  Rathbun  Reservoir  and  West  Lake 
in  Iowa,  Perr>'  and  Tuttle  Creek 
Reservoirs  in  Kansas  and  Otter  Lake  in 
Illinois.  This  may  be  due  at  least  in  part 
to  the  resistance  of  atrazine  and 
cyanazine  to  abiotic  degradation 
coupled  with  low  microbiological 
activities  and  long  hydrological 
residence. 

•  Results  of  a  number  of  studies  of 
streams  and  rivers  of  the  com  belt 
indicate  that  atrazine  and  cyanazine 
concentrations  typicallyincrease  rapidly 
&x)m  pre-application  concentrations  of 
less  than  1  ^ig/L  to  post-application  peak 
concentrations  of  at  least  several  jig/L. 
Peak  concentrations  frequently  exceed 
10  pg/L  and  sometimes  exceed  20  ng/L. 
Peak  concentrations  exceeding  50  ng/L 
appear  to  be  rare,  but  peak 
concentrations  of  atrazine  exceeding 
100  ng/L  (up  to  245  jig/L)  and  of 
cyanazine  exceeding  50  ;ig/L  (up  to  86 
Hg/L)  have  been  reported. 

•  Peak  concentrations  generally  occur 
between  early  May  and  early  July  often 
in  conjunction  with  or  shortly  after  the 
first  few  post-application  runoff  events. 
In  areas  where  tile  drainage  and/or 
groundwater  inflow  contribute 


substantially  to  the  loading  of  atrazine 
and  cyanazine  to  surface  waters, 
secondary  peaks  may  occur 
substantially  after  a  major  mnoff  event. 

•  Peak  concentrations  of  triazines  are 
generally  greater  in  surface  waters 
draining  small  watersheds  than  in  those 
draining  large  watersheds,  but  triazine 
concentrations  tend  to  remain  elevated 
longer  in  surface  waters  draining  large 
watersheds. 

•  Maximum  and  seasonal-annual  time 
weighted  mean  concentrations  of 
atrazine  and  cyanazine  in  surface  water 
at  the  same  sampling  location  often  vary 
substantially  (sometimes  >  lOX)  from 
year  to  year  depending  in  part  upon  the 
intensity,  duration,  and  timing  of  post- 
apphcation  mnoff  events. 

•  Maximum  observed  concentrations 
of  simazine  in  the  midwestem  com  belt 
are  less  than  4  times  its  MCL. 

•  For  atrazine  and  cyanazine,  many  of 
the  studies  reviewed  by  the  Agency 
have  significant  percentages  of  sampled 
locations  with  several  month  to  annual 
means  exceeding  the  atrazine  MCL  and 
the  cyanazine  HA.  However,  in  many 
cases  where  a  spring-siunmer  atrazine  or 
cyanazine  mean  exceeds  the  atrazine 
MCL  or  cyanazine  HA.  the  annual  mean 
would  likely  not  exceed  the  health 
standard. 

•  Contamination  of  estuarine  and 
marine  waters  by  triazines  have  also 
been  reported.  Data  show  that  for  the 
period  April  1, 1991.  to  March  31. 1992, 
approximately  1.6  percent  of  the 
atrazine,  1.6  percent  of  the  cyanazine. 
and  2.7  percent  of  the  simazine  applied 
to  the  Mississippi  River  Basin  in  1991 
were  transported  to  the  Gulf  of  Mexico 
(Ref.  52).  In  a  literature  review  of 
atrazine  in  the  Chesapeake  Bay  and 
major  rivers  draining  into  it.  a  high 
percentage  of  detects  (72  percent)  were 
reported  in  over  600  samples  collected 
from  1976  to  1991.  but  only  3 
concentrations  were  greater  than  3  p.g/L 
(up  to  5.9  jig/L)  (Ref.  53). 

0.  Triazine  degradates  in  surface 
water.  Atrazine  chloro  degradates 
(desethyl  atrazine  and  deisopropyl 
atrazine)  have  been  detected  in 
midwestem  stream  and  river  sites  at 
concentrations  of  an  order  or  more 
magnitude  less  than  that  of  the  parent 
atrazine  (Ref.  54).  This  study  suggests 
that  the  concentration  of  atrazine 
degradates  is  generally  less  than  10 
percent  of  the  parent  atrazine 
concentration  in  flowing  surface  water, 
but  may  be  higher  in  lakes  and 
reservoirs.  Because  they  are  not 
typically  monitored  for,  the  Agency  has 
no  data  on  the  concentration  of  the 
degradates  of  either  cyanazine  or 
simazine  in  surface  water.  It  should  be 
noted  that  atrazine  and  simazine  can 


generate  two  chloro  degradates  in 
common.  The  United  States  C^eological 
Survey  (USGS)  has  recently  focused  on 
detections  of  cyanazine  in  surface  water, 
but  the  final  report  is  not  yet  available. 

c.  Surface  water  exposure.  The 
available  data  suggest  that  a  number  of 
surface  source  drinking  water  supply 
systems  within  the  com  belt  will  have 
aimual  average  atrazine  concentrations 
exceeding  the  atrazine  MCL  of  3  pg/L 
and/or  annual  average  concentrations  of 
cyanazine  exceeding  the  cyanazine  HA 
of  1  (ig/L.  Current  estimates  may 
underestimate  exposure  because  they  do 
not  include  triazine  degradates  which 
could  increase  exposure  levels  by  10 
percent;  they  may  overestimate 
exposure  in  that  they  are  annual  average 
concentrations  rather  than  annual  time- 
weighted  means.  The  Agency  will  be 
able  to  refine  estimates  of  drinking 
water  contamination  with  triazines  with 
additional  information  that  will  be 
obtained  from  monitoring  required  by 
the  SDWA.  Similarly,  the  Agency  will 
soon  have  access  to  data  on  simazine 
concentrations  from  recently-begun 
surface  water  monitoring  in  Florida  and 
California,  areas  of  high  simazine  use  on 
fiiiits  and  nuts.  The  SWDA  does  not 
currently  require  water  systems  to 
sample  and  analyze  for  cyanazine. 

2.  Ground  water —  a.  Ground  water 
monitoring.  To  evaluate  potential 
triazine  exposure  through  contaminated 
ground  water.  EPA  has  reviewed 
monitoring  data  that  i     lude 
information  submitted  to  the  Agency  by 
pesticide  registrants.  States,  the  USGS 
as  well  as  information  compiled  in  the 
EPA  National  Pesticide  Survey  of 
Drinking  Water  Wells  (MPS)  and  studies 
summarized  in  OPP's,  Pesticides  in 
Ground  Water  Database  (PGWDB).  The 
Agency's  report.  Water  Resources 
Impact  Analysis  for  the  Triazine 
Herbicides,  tentatively  scheduled  for 
release  late  in  1994.  describes  the 
studies  and  summarizes  the  findings 
(Ref.  47).  A  brief  description  is  provided 
of  the  major  sources  of  data  that  the  EPA 
has  used  to  evaluate  exposure  to  triazine 
herbicides  through  ground  water 
contamination. 

The  EPA  PGWDB  (1992)  contains  data 
from  153  separate  studies  with  about  96 
percent  of  the  data  from  wells  that  serve 
as  sources  of  drinking  water.  The  NFS 
was  a  statistically  designed  one-time 
sampling  of  both  larger  community 
wells  and  smaller  mral  domestic  wells 
nationwide  that  are  currently  used  as 
sources  of  drinking  water.  It  was 
designed  to  estimate  the  proportion  of 
wells  nationally  tliat  contain  pesticides 
or  degradates.  The  National  Alachlor 
Well  Water  Survey  (NAWWS)  was 
conducted  by  the  registrant  of  alachlor, 
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Monsanto,  and  contains  data  &om  a 
one-time  sampling  of  private  rural  wells 
limited  to  alachlor  use  areas.  Estimates 
of  atrazine  residues  in  ground  water  can 
be  obtained  from  the  results  of  this 
study  because  alachlor  and  atrazine  use 
areas  coincide  fairly  closely;  however, 
this  is  not  the  case  with  simazine  and 
cyanazine. 

A  numbei  of  States  have  also  initiated 
groimd  water  monitoring  programs 
designed  to  evaluate  the  impact  of 
pesticides  and  their  degradates  on 
ground  water  quality.  Among  these 
studies  are  Iowa's  State- Wide  Rural 
Well  Water  Survey  (SWRL)  and 
Wisconsin's  Rural  Well  Survey.  The 
Iowa  study  includes  data  on  atrazine, 
two  chloro  degradates  (desethyl  atrazine 
and  desisopropyl  atrazine)  and 
cyanazine  the  Wisconsin  study 
includes  data  on  atrazine  and  three 
chloro  degradates  (desethyl  atrazine, 
desisopropyl  atrazine.  and  diamine 
chlorotriazine).  California's  Well 
Inventory  Database  is  a  compilation  of 
reports  of  any  pesticide  testing  done  on 
well  water  in  the  state.  Recently, 
additional  ground  water  monitoring  has 
been  initiated  by  Ciba  in  22  states. 
Preliminary  reports  indicate  that 
triazine  residues  have  been  found  in 
many  drinking  water  wells  nationwide 
(Ret  55). 

i.  Atmzine  detections.  In  OPP's 
PGWDB,  atrazine  is  the  fifth  most  often 
detected  i>esticide  (following  aldicarb 
and  its  metabolites,  carbofuran,  ethylene 
dibromide  and  DBCP)  with  detections  in 
32  out  of  40  states  in  which  samples 
were  collected.  Of  1,512  wells  that 
contained  residues  of  atrazine  at  the 
time  this  data  were  compiled  (1992), 
172  wells  (11  percent)  were  found  to 
have  concentrations  that  exceed  the 
MCL  of  3  jig/L.  Concentrations  ranged 
from  trace  levels  to  1 ,500  )ig/L. 

In  the  NPS,  atrazine  was  the  second 
most  frequently  found  pesticide.  Based 
on  the  data  obtained  in  the  NPS,  EPA 
estimated  that  atrazine  occurred  in 
70,800  (0.7  percent)  nu'al  domestic 
v/ells  nationwide  and  in  1,570  (1.7 
percent)  community  supply  wells 
nationwide. 

Monsanto's  NAWWS  study  was 
conducted  to  estimate  the  proportion  of 
private,  rural  domestic  wells  in  the 
alachlor  use  area  that  contain  detectable 
concentrations  of  alachlor.  Monsanto 
added  four  other  herbicides  as  anah-tes 
including  atrazine,  simazine  and 
cyanazine.  Atrazine  was  the  most 
frequently  found  pesticide  and  was 
estimated  to  be  present  in  12  percent  of 
wells  in  the  alachlor  use  area.  Monsanto 
estimated  that  concentrations  exceeded 
the  MCL  in  0.1  percent  of  the  wells  in 
the  alachlor  use  area.  According  to 


NAWWS  data,  approximately  12 
percent  of  the  peculation  in  the  alachlor 
use  area  (2.4  million  people)  is  exposed 
to  parent  atrazine  residues  less  than  0.2 
\ig/L  (0.2  )ig/L  was  the  limit  of  detection 
for  atrazine  the  study).  Approximately 
184,000  people  in  this  area  are  exposed 
to  residues  greater  than  or  equal  to  0.2 
^g/L. 

In  the  state  studies  reviewed  for  this 
Position  Document,  atrazine  is  one  of 
the  most  frequently  detected  p)esticides. 
In  the  Iowa  SWRL,  it  was  the  most 
frequently  detected  pesticide  (4.4 
percent  of  rural  private  drinking  water 
wells)  and  of  all  pesticides  found, 
atrazine  most  often  exceeded  the  MCL. 
It  was  estimated  that  atrazine  (parent 
only)  would  be  detected  in  0.6  percent 
of  wells  statewide  at  concentrations  that 
exceed  the  MCL.  Additional  detections 
of  chloro  triazine  degradate  increases 
the  total  number  of  v^Iis  with 
detections  and  would  likely  increase  the 
exposure  estimates. 

In  Phase  1  of  Wisconsin's  ground 
water  study,  218  wells  in  45  counties 
(almost  28  percent)  were  found  to 
contain  detectable  (0.1  \igfL  or  greater) 
triazine  residues,  predominantly 
atrazine  parent.  Resampling  of  these 
well  sites  for  Phase  2  indicated  that  49.1 
percent  of  the  236  wells  sampled 
contained  atrazine  parent  at  a  level  that 
exceeded  the  state's  Preventive  Action 
Limit  of  0.35  jig/L.  The  State 
Enforcement  Standard  of  3.5  (ig/L  was 
exceeded  in  6.4  percent  of  the  wells  on 
the  basis  of  the  parent  atrazine 
concentration  alone. 

Atrazine  is  the  third  most  frequently 
detected  pesticide  in  California's  Well 
Inventory  Database.  Confirmed 
detections  resulting  from  routine 
agricultural  use  have  reportedly  been 
found  in  119  wells.  Residues  of  parent 
atrazine  have  been  reported  in  21 
counties  at  concentrations  ranging  from 
0.02  to  8.5  jig/L. 

ii.  Simazine  detections.  In  OPP's 
PGWDB,  simazine  was  the  eighth  most 
often  detected  pesticide  with  detections 
reported  in  19  out  of  30  states  in  which 
samples  were  collected.  Of  the  486 
wells  that  contained  residues,  a  total  of 
36  (7  percent)  had  concentrations  that 
exceeded  the  MCL  of  4  Mg/L. 
Concentrations  ranged  up  to  67  ^lg/L. 

Simazine  was  also  one  of  the  most 
commonly  found  pesticides  in  the  NPS. 
Based  on  these  data,  simazine  is 
estimated  to  occur  in  25,000  (0.2 
percent)  rural  domestic  wells  and  1,080 
(1.1  percent)  community  supply  wells. 
The  lower  percentage  of  wells  with 
simazine  detections  compared  to  those 
with  atrazine  detections  is  probably  due 
to  lower  simazine  use  in  surveyed  areas 


since  the  two  chemicals  have  a  similar 
potential  to  reach  ground  water. 

Monsanto's  NAWWS  data  on 
simazine  estimates  that  approximately 
400,000  people  are  exposed  to  at  least 
0.03  ^g/L  of  this  herbicide  in  ground 
water,  but  none  at  levels  above  the  MCL 
of  4  (ig/L.  No  simazine  degradation 
products  were  analyzed.  Monsanto 
states  that  this  may  not  be  a  good 
estimate  of  simazine  occiurence  becau.se 
the  use  areas  of  simazine  and  aiachior 
do  not  closely  coincide. 

Simazine  was  the  most  frequently 
detected  pesticide  in  California's  VVell 
Inventory  Database.  Confirmed 
detections  resulting  from  routine 
agricultural  use  have  reportedly  been 
found  in  296  wells.  Residues  of 
simazine  parent  only  have  been 
reported  in  20  counties  at 
concentrations  ranging  from  0.02  to  49.2 
^g/L.  Simazine  was  not  an  analyte  in  the 
Iowa  State-Wide  Rural  Well  Water 
Survey  or  the  Wisconsin  Rural  VVell 
Survey. 

iii.  Cyanazine  detectiona.  Fewer 
monitoring  data  exist  for  cyanazine  in 
ground  water  than  for  atrazine  and 
simazine.  In  OPP's  PGWDB,  cyanazine 
was  the  fifteenth  most  often  detecied 
pesticide  with  detections  in  15  out  of  27 
states  in  which  samples  were  collected. 
Of  155  wells  that  contain  residues,  a 
total  of  22  (14  percent)  reported 
cyanazine  concentrations  that  excetsd 
the  HA  of  1  jig/L.  Concentrations  range 
froip  trace  levels  to  29  >ig/L. 

In  Iowa's  SUte-Wide  Rural  Well 
Water  Survey,  cyanazine  was  the  fifth 
most  frequently  detected  pesticide  out 
of  27  anal^ies.  Approximately  1.2 
percent  of  rural  private  drinking  water 
wells  in  Iowa  were  estimated  to  be 
contaminated  with  cyanazine  parent. 
The  maximum  concentration  detected 
was  0.84  lig/L. 

NAWWS  estimates  that  detectable 
levels  of  cyanazine  are  expected  to 
occur  in  0.3  percent  of  rural  domestic 
wells  in  counties  where  alachlor  is 
used.  As  in  the  case  of  simazine,  these 
estimates  may  not  be  acctirate  because 
the  use  areas  of  cyanazine  and  alachlor 
do  not  closely  coincide.  However,  using 
this  information,  OPP  estimates  that 
about  60,000  people  are  exposed  to  at 
least  0.1  ng/L  of  cyanazine  in  ground 
water. 

No  detections  of  cyanazine  were 
reported  in  the  NPS;  however,  the 
minimum  detection  limit  in  that  study 
was  high  (2.4  ^g/L)  when  compared  to 
the  HA  of  1  ^lg/L.  Cyanazine  was  not  an 
analyte  in  the  Wisconsin  study.  No 
confirmed  detections  of  cyanazine  are 
reported  in  the  California  database. 

iv.  Triazine  degradates  in  ground 
water.  Onlv  limited  information  is 
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available  on  the  occurrence  or  level  of 
triazine  degradates  in  groimd  water. 
Data  on  cyanazine  degradates,  in 
piarticular,  are  rarely  sought.  The  most 
significant  infonnation  on  degradation 
products  comes  from  the  Iowa  and 
Wisconsin  state  surveys,  and  from  a 
ground  water  reconnaissance  study 
conducted  by  the  USGS.  In  contrast 
vrith  the  levels  of  degradates  found  in 
rivers  and  streams  (up  to  10  percent  of 
the  level  of  the  parent),  levels  of  the 
degradates  in  ground  water  can  be  much 
more  significant:  total  triazine 
concentrations  in  groimd  water  can 
double  or  triple,  when  chloro  degradates 
and  parent  are  both  considered. 

In  the  Iowa  State-Wide  Rural  Well 
Water  Survey,  two  of  the  three  major 
chloro  degradates  of  atrazine,  desethyl 
and  desisopropyl,  were  both  detected  at 
approximately  the  same  rate  (3.5 
percent  and  3.4  percent,  respectively)  as 
atrazine  parent  (4.4  percent).  Degradates 
were  commonly  detected  in 
combination  with  atrazine,  but  over  half 
of  the  metabolite  detections  occurred 
when  atrazine  parent  was  not  present. 
Because  of  the  incidence  of  detections 
of  triazine  degradates,  the  percentage  of 
wells  that  were  found  to  contain  triazine 
residues  approximately  doubled  from 
4.4  percent  (atrazine  alone)  to  8  percent 
(total  triazine  residues)  when  comparing 
parent  only  detects  with  parent  plus 
degradate  detects. 

In  the  Wisconsin  Rural  Well  Survey, 
degradates  accounted  for  67  percent  of 
total  triazine  residues  detected.  Almost 
92  percent  of  wells  that  were  resampled 
in  Phase  2  of  the  study  contained  a 
combination  of  parent  and  degradate 
residues.  Two  atrazine  chloro 
degradates,  desethyl  atrazine  and  di- 
amine s-triazine,  were  found  with 
approximately  the  same  frequency  as 
atrazine  parent  (83  to  88  percent)  at 
concentrations  of  up  to  8.8  and  9.9  ng/ 
L,  respectively.  A  third  chloro 
degradate,  desisopropyl  atrazine,  was 
detected  less  frequently  (60.6  percent) 
and  at  lower  concentrations  (0.1  to  2.6 
^g/L).  As  discussed  previously,  atrazine 
parent  concentrations  exceeded  the 
Wisconsin  enforcement  standard  in  6.4 
percent  of  the  wells,  while  combined 
concentrations  of  atrazine  and  chloro 
degradates  exceeded  the  State 
Enforcement  Standard  (ES)  in  29 
percent  of  the  wells  resampled,  or  3 
percent  more  than  the  number  of 
original  wells  exceeding  the  ES. 

Preliminary  results  of  a  recent  USGS 
study  of  herbicides  and  nitrates  in  near- 
surface  aquifers  in  the  midcontinental 
United  States  indicate  that  the  degradate 
desethyl  atrazine  was  the  most 
frequently  reported  compound  (18.1 
percent  of  wells),  followed  by  atrazine 
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(17.4  percent)  and  desisopropyl  atrazine 
(5.7  percent)  (Ref.  56).  Approximately 
25  percent  more  wells  contained  total 
triazine  residues  than  wells  in  which 
atrazine  parent  alone  was  found.  No 
analyses  were  done  for  the  third  chloro 
degradate,  diamino  chlorotriazine.  This 
study  differs  from  the  NPS  and  NAWWS 
studies  in  that  it  was  not  statistically 
designed,  and  it  sampled  ground  water, 
not  just  ground  water  used  as  a  source 
of  drinking  water. 

b.  Ground  water  exposure.  The 
triazine  chemicals  have  had  a  major 
impact  on  ground-water  resources.  In 
atrazine  use  areas,  ground- water 
contamination  is  widespread  at  levels 
well  below  the  Maximum  Contaminant 
Level,  but  occurs  at  higher  levels  in 
localized  areas.  This  contamination  may 
persist  for  decades  or  longer  in  ground 
water.  With  currently  available 
analytical  methodology,  atrazine  is  the 
most  frequently  detected  pesticide  in 
ground  water  in  the  midwestem  United 
States,  including  Nebraska,  Iowa, 
IlUnois,  Indiana,  Minnesota,  and 
Wisconsin.  The  Pesticides  in  Ground 
Water  Database  1992  Report  indicates 
that  atrazine  has  been  detected  in  32  out 
of  the  40  states  that  have  reported 
monitoring  data.  EPA  estimates  that, 
based  on  results  of  the  NPS  and  the 
NAWWS,  between  2  million  and  3 
million  people  using  groimd  water  as 
their  primary  drinking  water  source  are 
exposed  to  atrazine  at  average 
concentrations  of  at  least  0.2  fig/L.  S- 
triazine  herbicides  other  than  atrazine 
(simazine.  cyanazine.  and  prometon) 
have  had  much  less  cumulative  impact 
on  ground-water  quality  than  atrazine, 
probably  because  they  are  less 
intensively  used.  Another  important 
factor  leading  to  this  conclusion  is  that 
they  have  not  been  as  extensively 
studied.  Recent  information  also 
indicates  that  at  least  three  triazine 
metabolites  can  constitute  a  significant 
component  of  the  total  residues  in 
ground  water.  The  impact  on  ground 
water  quality  and  human  health  from 
these  metabolites  is  still  unknown,  but 
there  is  the  potential  that  these 
compounds  could  contribute  to  the 
toxic  effects  on  humans  and  the 
environment.  In  addition,  since  surface 
water  and  shallow  ground  water  are 
often  hydraulically  cormected,  rivers 
contaminated  with  s-triazines  can 
contaminate  nearby  wells;  alternatively, 
contaminated  ground  water  can  supply 
water  to  rivers. 

The  USGS  has  recently  focused  on 
detections  of  cyanazine  degradates  in 
groundwater.  However,  a  final  report 
has  not  yet  been  publi^ed.  According 
to  the  NAWWS  data,  approximately  12 
percent  of  the  population  in  the  alachlor 


use  area  (2.4  million  people)  are 
exposed  to  atrazine  residues  of  less  than 
0.2  Mg/L.  Approximately  184.000  people 
in  this  area  are  exposed  to  residues 
greater  than  or  equal  to  0.2  jig/L  (limit 
of  detection  for  the  study).  Monsanto's 
NAWWS  data  on  simazine  estimates 
approximately  400.000  people  are 
exposed  to  at  least  0.03  ng/L  of  this 
herbicide  in  ground  water,  but  none  at 
levels  above  the  MCL  of  4  ng/L.  Using 
the  NAWWS  data  on  cyanazine.  OPP 
estimates  that  about  60,000  people  are 
exposed  to  at  least  0.1  jxg/L  in  ground 
water.  As  mentioned  earlier,  the 
exposure  numbers  for  simazine  and 
cyanazine  may  not  be  good  estimates 
because  the  use  areas  of  these  chemicals 
do  not  closely  coincide  with  those  of 
alachlor. 

D.  Triazines  in  Precipitation 
Triazines  are  also  found  in 
precipitation.  These  residues  in  rainfall 
are  expected  to  be  additive  to  the 
triazine  residues  already  found  in 
surface  water.  Therefore  "triazine 
rainfall"  reaching  surface  water  may 
also  increase  the  levels  of  contamination 
in  drinking  water.  Triazine  herbicides 
have  been  detected  in  precipitation 
samples  in  a  study  of  23  states  in  the 
upper  midwest  and  nortaeast  United 
States  (Ref.  57).  Atrazine  was  the  most 
frequently  detected  herbicide,  followed 
by  alachlor.  desethyl  atrazine  and 
metolachlor.  Concentrations  ranging 
bom  1  to  3  fig/L  of  atrazine  were 
measured  in  a  few  samples;  however, 
most  precipitation-weighted  herbicide 
concentrations  varied  between  0.2  and 
0.4  jig/L  in  May  and  June  samples. 
Another  study  conducted  in  Isle  Royale 
National  Park,  Michigan,  showed  that 
rainwater  samples  contained  atrazine 
residues  ranging  from  trace  levels  to 
0.05  jig/L  (Ref.  58).  Atrazine  residues 
ranging  up  to  1.5  fig/L  were  also 
detected  in  rainwater  in  the  rural  areas 
of  Iowa  with  large  variations  in  the 
pesticide  content  of  precipitation 
between  indi\adual  storms  (Ref.  59). 

VIL  Risks  from  Exposure  to  Triazine- 
Contaminated  Drinking  Water 

A.  Risk  Estimates  at  the  Maximum 
Contaminant  Level/Health  Advisory 

Triazines  pose  a  potential  drinking 
water  risk  to  exposed  human 
populations.  Monitoring  data  indicate 
that  there  is  extensive  triazine 
contamination  of  ground  water  and 
surface  water  used  for  drinking 
purposes.  The  estimates  of  the  levels  of 
exposure  would  be  expected  to  increase 
if  complete  monitoring  data  were 
available  for  the  degradates.  The  extent 
of  the  human  population  exposed  to 


60428 


Federal  Regi^er  /  Vol.  59.  No.  225  /  Wednesday.  November  23,  1994  /  Notice 


Federal  Register  /  Vol.  59,  No.  225  /  Wednesday.  November  23,  1994  /  NoUce 


these  contaminated  drinking  water 
sources  (i.e.  exposure  greater  than  the 
MCL)  is  not  certain.  However,  29 
million  people  use  suriiace  water  for 
drinking  water  in  11  com  belt  states 
with  the  remainder  of  the  people  using 
ground  water  for  drinking  purposes. 

As  stated  previously,  H'A  has 
established  MCLs  for  atrazine  and 
simazine  at  3  ft^L  and  4  ^g/L. 
respectively,  and  an  HA  for  cyanazine  at 
1  j^/L.  When  establishing  MCLs,  the 
Agency  assiunes  a  Relative  Source 
Contribution  (RSC)  of  at  least  20  percent 
in  the  drinking  water  and  80  percent 
from  other  sources.  (The  RSC  refers  to 
the  percentage  of  the  RfD  allocated  to  a 
particular  source,  i.e.  water  contributes 
20  percent  of  the  total  exposure).  As  yet, 
there  are  no  MCLs  established  for 
triazine  degradates  and  estimates  of  risk 
from  consuming  water  contaminated  by 
the  triazine  herbicides  do  not  include 
the  potential  risks  associated  with 
exposure  to  their  degradates.  Estimating 
carcinogenic  risk  from  drinking  water 
assumes  lifetime  (70  years) 
consumption  of  2  liters  of  water  per  day 
by  a  70  kg  himian. 

Based  on  the  cancer  potency  (Qi  *) 
and  exposure  (i.e.  2  L/day)  assumptions 
used  to  calculate  carcinogenic  risk, 
exposure  to  atrazine  in  drinking  water  at 
the  MCL  (3  Mg/L)  results  in  an  upper 
bound  excess  carcinogenic  risk  of  1.9  x 
10-5.  Exposure  to  simazine  in  drinking 
water  at  the  MCL  (4  ^^L)  results  in  an 
upper  bound  excess  carcinogenic  risk  of 
is  1  X  10^.  Exposure  to  cyanazine  in 
drinking  water  at  the  HA  (1  ng/L)  results 
in  an  upper  bound  excess  carcinogenic 
risk  of  2.5  X  10  5. 

B.  Risk  Estimates  Based  on  Monitoring 
Data 

Drinking  water  risks  from  ground  or 
surface  water  sources  are  not  typically 
included  in  EPA's  estimates  of  dietary 
(food)  risk  due  to  lack  of  adequate 
monitoring  data,  fluctuations  in 
exposure  levels  geographically,  poor 
consumption  information  and  other 
factors.  Since  there  are  surface  and 
ground  water  monitoring  data  available 
for  the  triazines.  these  data  have  been 
used  to  develop  more  realistic  estimates 
of  triazine  drinking  water  risks  to 
exposed  populations.  However,  data  are 
not  available  to  allow  OPP  to  determine 
the  niunber  of  people  who  actually 
consume  surface  water  contaminated 
wi\h  the  triazines. 

1.  Surface  water  sources.  To  estimate 
risks  from  surface  water  exposure,  two 
monitoring  studies  were  considered. 
The  first  study  monitored  for  15 
pesticides,  including  atrazine  and 
cyanazine,  in  surface  water  at  30 
stations  (flowing  water)  in  Illinois  (Ref. 


60).  Because  the  Illinois  study  did  not 
sample  for  simazine,  a  second  study  that 
was  conducted  primarily  to  provide 
inframation  on  the  occurrenoa  of 
alachlor  in  drinking  water,  but  also 
monitored  atrazine,  simazine  and 
cyanazine,  was  used  to  determine  the 
average  time-weighted  mean 
concentrations  (TWMC)(averages  over 
30  suppbes)  for  simazine.  The  average 
TWMCs  are  0.84  ^g/L  for  atrazine,  0.23 
\igfL  for  simazine  and  0.43  ftg/L  for 
cyanazine;  the  high  end  or  90th 
percentile  TWMCs  are  1.88  ng/L  for 
atrazine,  0.31  ^g/L  for  simazine  and  1.66 
jig/L  for  cyanazine.  The  Agency 
estimated  exposure  for  mean  tapwater 
intake  and  90tb  percentile  consumption 
using  values  of  22.6  and  39.8  g  water/ 
kg  bwt/day,  respectively.  Cx)nsumption 
values  were  derived  from  USDA's  1977- 
78  Nationwide  Food  Consumption 
Survey  (Ref.  61).  The  use  of  this  water 
consumption  value  may  underestimate 
risk  because  it  does  not  include 
consumption  of  "commercial  water" 
added  during  the  manufacture  and 
processing  of  products  such  as  sodas 
and  beer.  The  excess  individual  lifetime 
cancer  risk  estimates  from  both  average 
and  90th  percentile  exposure  to 
triazines  in  surface  water  are  shown  in 
Table  5  (Ref  60): 

Table  5.— Excess  Individual  Life- 
time Cancer  Risk  Estimates  from 
Consumption  of  Surface  Water 


Atrazine  .. 
Simazine  . 
Cyanazine 


Mean  Expo- 
sure 


4.2x10* 
6.2  xia' 
9.7  X  10* 


90th  Percentile 


1.6x10s 

1.5  X  10  0 

6.6  X  10* 


It  is  important  to  note  that  these 
cancer  risk  estimates  for  surface  water 
are  geographically  restricted  and  do  not 
apply  to  the  entire  U.S.  population,  but 
are  representative  values  for  individuals 
residing  in  the  com  belt  region.  In  other 
regions  of  the  country  where  the 
triazines  are  not  used,  there  will  be  no 
risk  from  drinking  water,  while  in  some 
areas  (i.e.,  Florida  and  Central  Valley  of 
California)  simazine  concentrations  are 
hkely  to  be  much  higher  than  in  the 
com  belt. 

2.  Ground  wpter  sources.  To  estimate 
risks  from  ground  water  exposure, 
detections  from  NAWWS  monitoring 
data  were  used  with  the  same  drinking 
water  intake  assumptions  discussed 
earlier  for  surface  water.  The  NAWWS 
data  provide  the  best  estimates  ot 
exposure  based  on  currently  available 
ground  water  information. 


Assiuning  Qi  *8  of  2.2  x  10  '  (mg/kg/ 
day)  '  for  atrazine;  1.2  x  10-»  (mg/kg/ 
day]-'  for  simazine;  and  1.0  x  IQfi  (mg/ 
kg/day)-'  for  cyanazine,  the  upper 
bound  excess  individual  lifetime  cancer 
risk  estimates  for  the  triazines  are 
provided  in  Table  6  (Ref.  62): 

Table  6.— Excess  Individual  Life- 
time Cancer  Risk  Estimates  from 
Consumption  of  Ground  Water 


Atrazine  .. 
Simazine  . 
Cyanazine 


Mean  Expo- 
sure 


9.9x10-' 

8.1  X  ^(y 

2.3  X  10* 


90th  Percentile 


1.8x10^ 
1.4  X  1(y 
4.0  X  10* 


Because  these  estimates  apply  only  to 
those  individuals  consuming  triazine- 
containing  drinking  water  from  rural 
domestic  wells  in  the  alachlor  use  area, 
they  may  underestimate  risk.  In 
addition,  because  the  NAWWS  residue 
values  used  to  estimate  risk  are  lower 
bound  estimates,  cancer  risks  may  be 
higher.  Furthermore,  it  is  important  to 
note  that  the  exposure  estimates  from 
the  NAWWS  data  do  not  include 
triazine  degradates;  their  inclusion 
could  increase  the  exposure  estimates, 
thereby  increasing  the  risk. 

C.  Registrants'  Responses  to  Preliminary 
Notification  Concerning  Drinking  Water 
Risks  and  Agency  Comments 

Ciba  and  DuPont  have  responded  to 
the  Agency's  preliminary  notification  of 
possible  Special  Review  for  drinking 
water  risks  associated  with  triazine 
contamination.  The  registrants' 
responses  and  the  Agency's  comments 
are  detailed  below. 

In  DuPont's  response,  it  stated  that  a 
voluntary  cyanazine  exposure  reduction 
program  proposed  in  1993  was 
developed  in  close  cooperation  with  the 
Agency  and  that  the  program  is  aimed 
at  reducing  ground  and  surface  water 
contamination  with  cyanazine  from 
agricultural  point  and  non-point 
sources.  DuPout  developed  the  risk 
reduction  program  to  address  Agency 
concerns  regarding  surface  water 
detections  in  exceedance  of  the  current 
cyanazine  HA  of  1  ng/L  resulting  6t)m 
rainfall  nm-off  events.  DuPunt  contends 
that  their  program  will  significantly 
reduce  runoff  contamination  of  drinking 
water  supplies.  A  rep>ort  on  the 
effectiveness  of  the  risk  reduction 
measujes  will  be  available  to  the 
Agency  in  the  Fall  of  1994. 

The  Agency  beUeves  that  DuPont's 
1993  proposal  was  a  positive  step 
towards  reducing  ground  and  surface 
water  contamination,  but  clearly 
indicated  when  accepting  the  proposal 


that  these  were  considered  to  be  only 
interim  measures.  TIm  Agency  has  no 
information  that  shows  that  these  risk 
reduction  measures  have  reduced 
contamination  to  an  acceptable  level. 
During  the  Special  Review,  the  Agency 
will  evaluate  the  report  that  DuPont  will 
submit  and  determine  the  effectiveness 
of  these  measures  and  whether  or  not 
additional  measures  will  be  necessary. 

The  Agency  remains  concerned  about 
the  occurrence  of  cyanazine  at 
exceedances  of  its  HA  in  ground  water. 
Both  ground  water  and  surface  water 
supplies  serve  as  sources  for  drinking 
water  and  are  often  interconnected.  Data 
from  the  Pesticides  in  Ground  Water 
Data  Base  estimated  that  approximately 
57  surface  water  systems  exceeded  the 
HA  compared  vdth  about  360  ground 
water  systems.  Although  some  ground 
water  systems  may  be  influenced  by 
surface  water,  and  may  show  lower 
levels  of  cyanazine  as  a  result  of 
mitigation  measures,  the  Agency  is  still 
concerned  that  most  ground  water 
systems  would  remain  vulnerable  to 
contamination  from  cyanazine  leaching. 
Furthermore,  the  contribution  of 
cyanazine  degradates  to  the  total 
triazine  residue  in  both  surface  and 
groundwater  is  still  luiknown  because 
no  published  data  on  cyanazine 
degradate  monitoring  are  available  at 
the  present  time.  However,  the  Agency 
is  aware  of  ongoing  research  by  the 
USGS  in  this  area  and  will  evaluate  all 
new  information  as  it  becomes  available 
(Ref.  56). 

DuPont  also  stated  that  it  believed 
that  the  HA  for  cyanazine  should  be 
increased  and  has  petitioned  the  Office 
of  Water  to  reevaluate  and  raise  the  HA 
based  upon  an  80  percent  Relative 
Source  Contribution  (RSC)  from  water. 

In  April  1994,  the  Agency  denied 
DuPont's  request  to  change  the  RSC 
used  in  deriving  the  cyanazine  HA.  The 
Agency  believes  that  it  is  pmdent  to  use 
a  20  percent  RSC  value  rather  than  80 
percent  for  the  following  reasons:  (1)  the 
Agency  RSC  workgroup  is  still 
discussing  multimedia  exposure  and  the 
allocation  of  the  RSC  from  drinking 
water,  and  (2)  there  are  uncertainties 
associated  with  the  contribution  of  total 
triazines  and  their  degradates  to  the 
total  exposure.  (Ref.  63). 

Ciba  contends  that,  based  on  currently 
available  health  and  safety  data  for 
atrazine  and  simazine,  no  significant 
health  risks  result  from  exposure  to 
contaminated  drinking  water.  Ciba  also 
states  that  it  has  designed  and 
implemented  a  22-state  ground  water 
monitoring  program  to  define  the 
presence  of  atrazine,  simazine  and  their 
chloro  metabolites  in  water.  Ciba 
believes  that  most  water  supply  systems 
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can  comply  with  a  MCL  of  3  |ig/L  for 
atrazine  but  that  some  systems  will  be 
above  the  standard  at  some  times  daring 
any  given  year,  and  in  some  cases,  on 
an  annual  basis.  Qba  p>etitioned  the 
Agency  to  reevaluate  the  MCL  for 
atrazine  based  on  the  revised  RfD 
established  for  atrazine  on  October  1, 
1993,  citing  the  increase  in  the  RfD  as 
the  basis.  Ciba  also  claimed  an 
inconsistency  in  the  Agency's  views 
regarding  water  systems  exceeding  the 
established  MCL.  Qba  recounted  that 
during  a  meeting  with  the  Office  of 
Water,  there  was  no  urgency  on  behalf 
of  the  Agency  to  revise  the  MCL  because 
water  utifities  nationally  would  not 
have  a  problem  complying  vn\h  the 
current  standard.  Ciba  points  out  that, 
on  the  other  hand,  the  Agency  has 
issued  the  prefiminary  notification 
because  of  concern  for  compliance  with 
the  current  standard.  For  simazine,  Ciba 
believes  the  current  monitoring  data 
demonstrate  that  widespread 
contamination  of  drinking  water  does 
not  exist  and  that  results  of  the  ongoing 
program  will  support  this  position. 
The  Agency  has  reviewred  Qba's 
position  and  has  a  number  of  comments. 
The  positions  of  the  Office  of  Water  and 
the  Office  of  Pesticide  Programs  are  not 
inconsistent  in  that  both  are  concerned 
about  health  risks  from  drinking  water 
and  both  offices  have  chosen  to  take  a 
position  most  protective  of  public 
health.  As  discussed  previously,  the 
Agency  recently  has  denied  Ciba's 
request  to  revise  the  MCL  for  atrazine. 
For  both  atrazine  and  simazine,  the 
Agency  is  initiating  this  Special  Review 
because  of  data  that  show  levels  of 
ground  and  surface  water  contamination 
which  could  result  in  unacceptable 
drinking  water  risks. 

VIII.  Triazine  Non-dietary  Exposure 
and  Risks 

Occupational  and  residential 
exposing  to  atrazine,  simazine  and 
cyanazine  varies  depending  on  several 
factors  including  the  use  pattem,  the 
specific  crop  treated,  the  personal 
protective  equipment  used,  whether  the 
person  exposed  is  a  grower  or 
commercial  applicator,  whether  an 
individual  is  mixing,  loading  or 
applying  the  pesticide,  and  whether  the 
individual  is  a  homeowner.  In  general, 
a  grower  is  likely  to  be  involved  in  all 
aspects  of  the  pesticide  treatment,  while 
in  commercial  operations,  different 
individuals  usually  mix/load  and  apply 
the  pesticide.  The  total  exposure  to 
growers  is  generally  lower  than  for 
commercial  operators  because  growers 
usually  treat  fewer  acres,  use  less 
pounds  of  active  ingredient  per  season 
and  are  exposed  for  only  a  few  days 


each  year.  The  Agency  has  estimated 
only  dermal  exposure  to  wori^rs  and 
residents  because  inhalation  exposure 
for  the  triazines  is  negligible  in 
comparison  to  dermal  exposure. 

A,  Triazine  Non-Dietary  Exposure  and 
Carcinogenicity  Risk 

1.  Exposure  assumptions —  a. 
Atrazine.  The  Agency  has  estimated 
exposure  for  mixer/loaders;  aerial, 
ground  boom  and  handheld  spray  gun 
apphcators;  and  aerial  flayers  at 
representative  use  sites.  The  use  sites 
chosen  because  they  represent  major 
atrazine  uses  are  com,  sorghum  and 
sugarcane.  Macadamia  nut  orchards  are 
selected  to  represent  handheld  spray 
gun  applications  and  turf  uses  are 
selected  to  represent  home  gardener 
uses. 

In  determining  the  exposure  estimates 
for  the  representative  atrazine  use  sites, 
it  is  assumed  that  all  pesticide  handlers 
wear  long  sleeve  shirts,  long  pants  and 
boots,  but  only  mixer/loaders  wear 
chemical  resistant  gloves.  Exposure  to 
mixer/loaders  is  estimated  assiuning  an 
open  pour  system  or  a  closed  loading 
system.  For  ground  boom  application  to 
com,  sorghum  and  sugarcane,  exposure 
to  applicators  using  an  open  cab  is 
distinguished  from  that  of  applicators 
using  closed  cab  equipment;  however, 
currently  registered  labels  do  not 
require  closed  loading  nor  closed  cab 
tractors.  Atrazine  exposure  estimates  for 
agricultural  crops  were  derived  using  an 
apphcation  rate  of  1.0  or  1.2  lbs.  active 
ingredient/acre. 

The  Agency  has  considered  a  recent 
exposure  study  submitted  by  Ciba  that 
monitored  dermal  and  inhalation 
exposure  to  mixer/loaders  and 
applicators  during  conunercial  and 
homeowner  turf  treatment  using 
products  containing  atrazine.  This 
exposure  monitoring  study 
characterized  exposiue  for  four  different 
scenarios,  including:  (1)  home  use  lawn 
treatment  using  a  "Push  Cyclone 
Spreader";  (2)  home  use  lawn  treatmtml 
with  a  hand  cyclone  spreader;  (3) 
mixing/loading  and  "handgun" 
application  to  client  lawns  by  a  pest 
control  operator  (PCO);  and  (4)  mixing/ 
loading  and  "handgun"  spray 
application  to  a  golf  course  by  a  golf 
course  caretaker.  To  estimate  exposure 
to  homeowners  and  PCO/golf  course 
caretakers,  apphcation  rates  of  3.1 7  and 
3.96  lbs.  active  ingredient/acre, 
respectively,  were  used. 

b.  Simazine.  Dermal  exposure 
estimates  for  agricultural  workers 
exposed  to  simazine  are  based  on  the 
same  assumptions  as  those  discussed 
above  for  atrazine.  Exposure  estimates 
from  open  or  closed  loading  systems. 
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open  or  closed  cab  tractors,  or  from  use 
of  aerial  equipment  are  used  to  estimate 
the  cancer  risk  from  occupational 
exposure.  Simazine  estimates  are  based 
on  an  application  rate  of  1.1  lb.  active 
ingredient/acre. 

c.  Cyanazine.  The  Agency  has  derived 
exposure  estimates  for  com,  the 
predominant  cyanazine  use  site.  These 
estimates  are  based  on  assessments 
completed  for  atrazine  because  both 
pesticides  are  used  and  applied  to  field 
com  in  a  similar  fashion.  The  cyanazine 
estimates  are  based  on  an  application 


rate  of  cyanazine  alone  at  3  lb.  active 
ingredient/acre. 

2.  Non-dietary  cancer  risk  estimates. 
Excess  individual  lifetime  cancer  risk 
estimates  for  agricultural  workers  are 
calculated  from  the  following  equation: 

Cancer  risk  =  Qi  *  x  LADE  x  percent  dermal 
absorption  where  LADE  =  exposurex  (mg/kg/ 
yr)/365  days/yr  x  35/70  =  lifetime  average 
daily  exposure. 

For  home  use  and  commercial 
appUcation  to  turf,  the  cancer  risks  are 
estimated  from  the  following  equation: 


Cancer  risk  =  Qi  *  x  LADD  (lifetime  average 
daily  dose)  where  LADD  =  (Dermal  LADE  x 
percent  dermal  absorption)  +  Inhalation 
LADE 

a.  Atrazine.  To  estimate  cancer  risk 
for  atrazine,  the  Agency  used  a  dermal 
absorption  value  of  26.9  percent  derived 
from  a  rat  dermal  absorption  study. 
Based  on  this  dermal  absorption  value, 
upper  bound  excess  individual  lifetime 
cancer  risks  range  from  10-*  to  lO-^  for 
individuals  involved  in  the  agricultural 
application  of  atrazine  as  shov\m  in 
Table  7  (Ref.  64): 


Table  7.—  Atrazine  -  Occupational  Cancer  Risk  Estimates  for  agricultural  Crops 

Crop/Application  Method 

Tasks 

Dally  Exposure 
(mg/kg/day) 

Annual  Fxposure 
(mg/kg/yr) 

Upper  Bound  Can- 
cer Risk  Estimates' 

Com  -  Grower/Ground  tX)om2 

M/L-open 

1.78 

3.11 

2.5  X  10-' 

M/L-ctosed 

0.029 

0.05 

4.0  X  10* 

~ 

A  -open 

4.96 

8.65 

7.1  X  ^o* 

A  -  closed 

0.19 

0.34 

2.8x10' 

M/L/A  -  open/open 

6.74 

11.76 

9.5x10* 

M/UA  -  open/closed 

1.97 

3.45 

2.8  X  10^-» 

* 

M/L/A  -  closed/open 

4.99 

8.70 

7.1  x  ^(y* 

M/L/A  -closed/closed 

0.22 

0.39 

3.1  X  105 

Com  -  CommefCJal/Groufxl  t)oom 

M/L-open 

6.38 

95.66 

7.7x10' 

, 

M/L- dosed 

0.10 

1.54 

1.2x10* 

• 

A  -open 

5.15 

77.76 

6.5  X  10^' 

A -closed 

0.20 

3.02 

2.4  X  10* 

M/L/A  -  open/open 

11.53 

173.42 

1.4x10  2 

M/L/A  -  open/closed 

6.58 

98.68 

8.3  X  la' 

■ 

M/L/A  -  closed/open 

5.25 

79.30 

6.5x10^3 

- 

M/UA  -closed/closed 

0.30 

4.56 

3.7  X  10  * 

Com  -  Commercial/Aerial 

M/L  -  closed 

0.099    . 

1.49 

1.2x10-» 

" 

Pitot 

0.008. 

0.12 

9.5x10* 

Flagger 

0.044 

0.66 

5.3x105 

Sorghum  -  Grower/Ground  txx>m  ^ 

M/L-open 
M/L-ck)sed 

1  42 

1  79 

1  5  X  10-* 

0.023 

0.029 

2.4  X  10-* 

A  -  open 

4.8 

5.99 

4.9x10* 

A  -  closed 

0.19 

0.23 

1.9x10* 

^ 

M/L/A  -  open/open 

6.22 

7.78 

6.5  x  10  * 

M/L/A  -  open/closed 

1.61 

2.02 

1.7x10* 

M/L/A  -  closed/open 

4.82 

6.02 

4.9  X  10* 

M/L'A  -  ctosed/ctosed 

0.21 

0.26 

2.1  X  10' 

Sugarcane  -  Ground  boom  (Commercial) 

M/L-open 
M/L  -  closed 

5.31 

80  0 

65  X  lO^J 

0.086 

1.3 

1.1  X  ia* 

A-open 

4.29 

64.2 

5.2  X  10^3 

A-ctosed 

0.17 

2.49 

2.0  X  10  * 

M/L/A  -  open/open 

9.60 

144.2 

1.2x10  = 

M/L/A  -  open/closed 

5.48 

82.49 

6.5x10' 

M/L/A  -  closed/open 

4.38 

65.5 

5.3x10' 

M/UA  -dosed/closed 

0.26 

3.79 

3.1  X  ia* 

Sugarcane  -  Aerial 

M/L  -  closed 

0.094 

2.8 

^2  X  10* 
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Table  7.—  atrazine  - 

Occupational  Cancer  R»sk  Estimates  for  Agricultural  Crops— Continued 

Crop/App(k:ation  Mettxxj 

Tasks 

Daily  Exposure 
(m^g/day) 

Annual  Exposure 
(mg/kg/yr) 

Upper  Bound  Can- 
cer PUk  Estimates' 

Pikrt 

0.007 

0.22 

1.8x10' 

Flagger 

0.041 

1.23 

1.0)»10-» 

Macadamta  nuts  -  Handheld  sprayer^ 



M/L  -  open 

0.79 

3.2 

2.6  X  10* 

A  -  single  applkator 

16.84 

67.4 

5.4  X  10» 

A  -  split  application 

16.84 

33.7 

2.7x10' 

M/L/A  -  single  app. 

17.63 

70.6 

5.7x10' 

M/L/A  -  split  app. 

17.63 

36.9 

3.0  X  10 ' 

''  Based  on  potential  dermal  atsorption  of  26.9%. 
'  Exposure  is  only  1  to  4  days  per  year. 

Because  growers  are  Ukely  to  be  involved  in  mixing,  loading  and  applying  atrazine,  it  is  important  to  consider 
the  total  exposure  from  all  of  these  operations.  In  commercial  operations,  different  individuals  are  Ukely  to  mix/load 
and  apply  atrazine.  The  occupational  cancer  risk  estimates  for  atrazine  are  primarily  dependent  upon  whether  mixer/ 
loaders  use  open  versus  closed  loading  systems,  and  whether  application  occurs  from  open  versus  closed  cab  equipment. 
As  stated  previously,  currently  approved  labels  do  not  require  closed  equipment.  In  addition,  cancer  risk  estimates 
vary  depending^  on  the  method  of  apphcation. 

The  Agency  estimates  the  upper  bound  excess  individual  Ufetime  cancer  risks  for  residents  loading  and  applying 
atrazine  to  home  lavms  to  range  from  10^  to  lO'.  For  PCO  treatment  of  turf,  cancer  risk  estimates  are  in  the  range 
of  10  -^  for  mixer/loaders,  applicators*nd  mixer/loader/applicators.  The  cancer  risk  estimates  for  treatment  of  golf  courses 
bv  golf  course  caretakers  are  lO-^  fur  both  mixer/loaders  and  applicators,  while  the  cancer  risk  to  those  performing 
al  three  tasks  is  10  *.  These  estimates  are  shown  in  Table  8  (Ref.  65): 

Table  8.—  Atrazine  -  Occupational  Cancer  Risk  Estimates  for  Turf/Lawns 


Application  Method 


Home  Use  -  Push  Cyctone 
Spreader^. 

Home  Use  -  Hand  Cyctone 
Spreaders. 

PCO  -  Handgun  Application 


Golf  Course  -  Handgun  Ap- 
plication. 


Tasks 


M/UA 

M/L/A 

M/L 
A 

M/L/A 
M/L 

A 

M/UA 


Daily  Dermal 
Exposure' 
(mg/kg/day) 


0.045 

0.285 

0.217 
0.282 
0.499 
0.739 

1.702 
8.311 


Daily  Inh^a- 
tion  Expo- 
sure'       (mg/ 
kg/day) 


0.0002 

0.0008 

0.016 
0.004 
0.020 
0.056 

0.069 
0.336 


Annual  Dermal 
ExposureMmg/kg/ 


0.045 

0285 

n.593 
15.106 
26.699 
0739 

1.702 

a3ii 


Annual  Inhaiatton 
Exposure'  (mg/kg/yr) 


0.0002 

00008 

0.878 
0.211 
1.088 
0.056 

0.069 
0.336 


Upper  Bound  Can- 
cer Risk  Estimates^ 

3.7  X 

10* 

2.4  X 

10' 

1.2  X 

10' 

1.3  X 

10' 

2.5  X 

10' 

7.7  X 

10' 

1.6  X 

lO* 

7.8  X 

10* 

'  Assumes  70  kg  worker. 

2  Based  on  potential  dermal  at)sorption  of  26.9%  and  potential  inhalatkxi  absorption  of  100%. 

3  Gloves  were  not  worn. 

b.  Simazine.  To  estimate  cancer  risk  for  simazine,  the  Agency  used  a  dermal  absorption  value  of  32  jiercent  derived 
from  a  rat  dermal  absorption  study.  Based  on  this  dermal  absorption  value,  estimated  upper  bound  cancer  risks  to 
individuals  involved  in  the  appUcation  of  simazine  to  field  com  range  firom  10*  to  lO-^  (Ret.  64).  Occupational  cancer 
risks  are  comparable  to  those  of  atrazine  because  both  pesticides  are  appUed  using  similar  equipment  and  application 
rates.  The  occupational  cancer  risks  from  exposure  to  simazine  are  provided  in  Table  9: 

Table  9.— Simazine  -  Occupational  Cancer  Risk  Estimates 


Crop/Application  Method 


Com  -  Grower/Ground  Ixxxn 


Tasks 


M/L-open 

M/L  -  closed 

A  -  open 

A  -closed 

M/L/A  -  open/open 

M/L/A  -  open/ctosed 

M/L/A  -  closed/open 


Daily  Expo- 
sure   (mg/kg/ 
day) 

Annual  Expo- 
sure   (mg/kg/ 

yf) 

Uppers 

1.61 

2.86 

1.5  X  10-* 

O026 

O046 

2.4  X  10-* 

4.54 

7.93 

4.2  X  10* 

0.18 

031 

1.6x10' 

6.T5 

10.79 

5.8x10* 

1.79 

3.17 

1.7  xlO* 

4.57 

7.98 

42x1(y» 

Upper  Bound  Cancer  R(sk  Esti- 
mates' 
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Table  9. 

— SiMAZiNE  -  Occupational  Cancer  Risk  Estimates— Continued 

Crop/Application  Method 

Tasks 

Daily  Expo- 
sure   (mg/kg/ 
day) 

Annual  Expo- 
sure   (mg/kg/ 

yr) 

Upper  Bound  Cancer  Risk  Esti- 
mates' 

M/L/A  -  ctosed/closed 

0.21 

0.36 

1.9  X  10-5 

Com  -  Commercial/Ground  boom 

M/L  -  open 

5.85 

87.7 

4.6  X  10  J 

M/L  -  closed 

0.094 

1.41 

7.3x10' 

A -open 

4.72 

71.3 

3.8  X  10  3 

A  -  ctosed 

0.18 

2.77 

1.5x10-^ 

M/L/A  -  open/open 

10.57 

159.0 

8.4  x  10  J 

M/UA  -  open/closed 

6.03 

90.47 

4.6  X  10  3 

M/UA  -  dosed/open 

4.81 

72.71 

3.8  X  10  3 

M/UA  -  closed/dosed 

0.27 

4.18 

2.2x10* 

Com  -  Commercial/Aerial 

M/L  -  closed 

0.091 

1.36 

7.3x10  5 

Pilot 

0.007 

0.11 

5.8x10* 

Flagger 

0.04 

0.60 

3.1  X  10* 

'  Based  on  potential  dermal  absorption  of  32%. 

c.  Cyanazine.  To  estimate  cancer  risk  for  cyanazine,  the  Agency  used  a  dermal  absorption  value  of  2  percent  derived 
from  a  rat  dermal  absorption  study.  Based  on  this  dermal  absorption  value,  the  occupational  cancer  risks  to  individuals 
involved  in  the  application  of  cyanazine  to  field  com  range  from  IQ-*  to  10-2  (Rgf  54)  The  results  are  comparable 
to  those  of  atrazine  and  simazine  and  are  provided  in  Table  10: 

Table  10.— Cyanazine  -  Occupational  Cancer  Risk  Estimates 


Crop/Applkation  Method 

Tasks 

Daily  Exposure 
mg/kg/day) 

Annual  Exposure  (mg/kg/yr) 

Upper  Bound  Cancer  Risk 
Estimates' 

Com  -  Grower/Ground  boom 

M/L -open 

4.46 

7.77      . 

2.2  x  ia« 

M/L  -  closed 

0.072 

0.13 

3.6x10* 

A  -open 

12.39 

21.63 

6.0x10^ 

A  -  closed 

0.48 

0.84 

2.4  X  1D-J 

M/L/A  -  operVopen 

16.85 

29.40 

8.0  X  10-* 

M/L/A  -  open/ctosed 

4.94 

8.61 

2.4  X  10  « 

M/L/A  -  closed/open 

12.46 

21.76 

6.0x10-* 

M/UA  -  ctosed/cJosed 

0.55 

0.97 

2.6  X  10-5 

Com  -  Commercial/Ground  boom 

M/L -open 

15.94 

239.1 

6.6  X  10-3 

. 

M/L -ctosed 

0.26 

3.86 

1.1  X  10-* 

A  -open 

12.88 

194.4 

5.4  X  10  3 

A -ctosed 

0.50 

7.54 

2.0x10-* 

M/UA  -  open/open 

28.82 

433.50 

12x10-2 

M/UA  -  open/ctosed 

16.44 

246.64 

6.8x10  3 

M/UA  -  ctosed/open 

13.14 

198.26 

5.4  X  10^3 

- 

M/UA  -  dosed/ctosed 

0.76 

11.40 

3.2  X  10* 

Com  -  Commercial/Aerial  

M/L -ctosed 

0.25 

3.71 

1.0x10* 

Pilot 

0.02 

0.30 

8.2  X  10* 

Flagger 

0.11 

1.65 

4.6  X  10-5 

'  Based  on  potential  dermal  absorption  of  2%. 


B.  Triazins  Non-Dietary  Exposure  and 
Cardiotoxicity  Risks  (Atrazine  Only) 

1.  Cardiotoxicity  risk  exposure 
assumptions.  As  discussed  in  Unit  III  of 
this  notice,  the  Agency  used  a  NOEL  of 
5.0  mg/kg/day  to  characterize 
cardiotoxicity  risk  to  workers  from 
exposure  to  atrazine.  Because  this  NOEL 
was  derived  from  an  oral  feeding  study, 
and  the  primary  route  of  exposure  to 
workers  is  via  dermal  contact,  the 
Agency  accommodated  for  this 
difference  by  using  kinetic  data  which 


allowed  a  comparison  of  peak  blood 
concentration  data  from  oral  toxicity 
and  dermal  absorption  studies  (Ref.  66). 
Comparing  the  blood  concentrations 
following  administration  by  different 
routes  represents  a  more  accurate 
method  of  assessing  exposure  and 
ultimately  risk  because  it  accounts  for 
absorption,  distribution  and  excretion, 
which  can  be  different  depending  upon 
the  route  of  administration.  The  data 
showed  that  maximum  blood  levels 
following  dermal  exposure  were  several 


orders  of  magnitude  lower  than  those 
following  ingestion  of  the  chemical  at 
similar  doses. 

2.  Margins  of  exposure  (MOE)  for 
cardiotoxic  risk.  The  Agency  generally 
considers  an  MOE  of  100  or  greater  to 
be  adequately  protective  for  workers. 
The  Agency  calculated  MOE  values  by 
comparing  daily  exposure  estimates 
against  a  NOEL  of  5.0  mg/kg/day  for 
cardiotoxicity.  Using  the  revised  NOEL 
of  5.0  mg/kg/day  and  the  kinetic  data, 
the  MOEs  for  workers  functioning  as 
mixer/loaders  and  applicators  are 


greater  than  100  for  all  use  scenarios, 
thereby  alleviating  the  Agency's 
concerns  of  cardiotoxic  effects  for 
workers  exposed  to  atrazine  (Ref.  65). 

IX.  Combining  Cancer  Risks  Across 
Exposure  Pathways  and  Chemicals 

In  June,  1993,  the  National  Academy 
of  Sciences  released  a  report  entitled 
"Pesticides  in  the  Diets  of  Infants  and 
Children."  The  report,  requested  in 
1988  by  the  U.S.  Congress,  made 
specific  recommendations  for  changes 
in  pesticides  regulatory  practice, 
including  the  area  of  risk  assessment 
methodology.  The  Academy 
recommended  that  EPA  evaluate 
potential  risk  from  exposure  to  several 
pesticides  with  common  mechanisms  of 
action  and/or  exposure  via  multiple 
routes.  These  recommendations  are,  in 
fact,  long  standing  directives  of  the  law 
governing  the  tolerance  setting  process, 
as  set  forth  in  the  Federal  Food,  Drug 
and  Cosmetic  Act.  Section  408  of  the 
Act  specifically  states  that  appropriate 
consideration  is  to  be  given  "...to  other 
ways  in  which  a  consumer  might  be 
affected  by  the  same  pesticide  chemical 
or  by  related  substances  that  are 
poisonous  or  deleterious..."  The  Agency 
is  implementing  these  recommendations 
using  a  phased-in  approach,  beginning 
with  a  few  case  studies  for  which 
information  already  exists  to  establish  a 
commonality  of  mechanism.  For 
assessments  involving  multiple  routes 
of  exposure,  case  studies  will  also  be 
conducted.  These  studies  will  evaluate 
potential  cimiulative  exposures 
resulting  from  a  single  chemical  which 
has  many  food  uses  as  well  as  domestic 
and  commercial  non-food  uses.  An 
example  of  the  ultimate  implementation 
of  these  recommendations  would  be  a 
case  study  for  a  chemical  class  which 
appears  to  share  a  commonality  of 
mechanism  of  action  and  is  registered 
for  use  on  many  food,  nonfood  and 
residential  sites.  In  the  coming  years, 
substantial  discussion,  research  and 
generation  of  data  will  be  needed  to 
reach  agreement  both  on  what  is  meant 
by  "common  mechanisms  of  action" 
and  appropriate  methods  for  estimating 
risks  to  subpopulations  from  multiple 
routes  of  exposure. 

The  Agency  has  selected  the  triazines 
as  a  candidate  for  one  of  the  case 
studies.  This  selection  was  based  on  a 


number  of  factors.  This  group  of 
pesticides  presents  an  example  where  a 
plausible  argument  can  be  made  for 
supporting  the  assumption  that  atrazine, 
simazine  and  cyanazine  operate  through 
a  common  mechanism  of  action  for  the 
carcinogenic  response  observed  in  the 
rat  mammary  gland.  In  addition, 
treatment  of  various  commodities  with 
atrazine,  simazine  and  cyanazine  results 
in  the  presence  of  common  metabolites, 
some  of  which  are  of  toxicological 
significance.  From  an  exposure 
standpoint,  the  triazines  are  used  on  a 
variety  of  food  and  non-food  sites,  both 
in  an  occupational  and  residential 
setting.  Additionally,  the  potential 
exists  for  exposure  through 
consumption  of  contaminated  ground 
and  surface  water.  Therefore,  the 
,  triazines  present  an  example  where  the 
Agency  can  address  pesticides  with 
commonality  of  mechanism  as  well  as 
exposure  through  multiple  pathways. 

The  Agency  believes  the  triazines  case 
study  presents  an  opportunity  for  public 
participation  in  the  development  of 
improved  risk  assessment 
methodologies.  The  Agency 
acknowledges  that  there  are  several 
ways  of  approaching  this  problem  and 
the  triazines  case  study  presents  but  one 
way.  Moreover,  the  Agency  welcomes 
input  from  interested  parties  on  this 
approach  and  sees  this  as  an  initial  step 
in  implementing  the  Academy's 
recommendations. 

A.  Combining  Estimated  Cancer  Risks 
Across  Exposure  Pathways 

In  the  past,  for  the  most  part,  the 
Agency  has  evaluated  the  human  health 
risks  for  various  exposure  pathways 
separately  and  has  not  combined  these 
risk  estimates  to  obtain  a  composite  risk 
estimate  for  a  single  pesticide.  In  reality, 
individuals  may  be  routinely  exposed  to 
a  given  pesticide  through  several 
exposure  pathways.  For  the  triazine 
herbicides,  potential  exposure  pathways 
include  consumption  of  residues  in 
food,  consumption  of  contaminated 
drinking  water,  application  to 
agricultural  commodities  by  both 
growers  and  commercial  operators, 
application  aroimd  the  home  and  post- 
application  exposure.  Rather  than 
quantifying  exposure  for  every  possible 
use,  the  Agency  normally  focuses  on  the 
primary  uses  and  those  likely  to  result 


in  the  highest  exposure.  This  step  has 
been  performed  for  the  triazines,  with 
exposure  and  upper  boimd  excess 
individual  lifetime  cancer  risk  estimates 
contained  in  Tables  1  through  3  and 
Tables  5  through  10  of  this  notice. 

After  identifying  all  possible  exposure 
pathways,  the  next  step  is  to  identify 
reasonable  exposure  pathway 
combinations  that  have  the  potential  to 
expose  the  same  individual  or 
subpopulation.  For  example,  drinking 
water  may  only  be  contaminated  in  a 
localized  portion  of  the  country  and  it 
would  be  inappropriate  to  assume  the 
entire  population  of  the  United  States  is 
exposed  via  this  pathway.  It  is  also 
useful  to  estimate  the  number  of 
individuals  potentially  exposed  via  each 
pathway.  In  determining  whether  it  is 
reasonable  to  combine  exposure 
pathways,  the  temporal  relationship  of 
those  exposures  is  relatively 
unimportant  as  long  as  exposure  levels 
are  low  because  the  multistage  model 
for  carcinogens  predicts  additivity  at 
low  levels  of  exposure.  In  other  words, 
each  additional  exposure  increases  an 
individual's  cancer  risk  incrementally, 
if  one  is  assuming  a  multistage  model  of 
carcinogenesis.  The  possible 
combination  of  exposure  pathways  can 
be  extremely  complex  for  pesticides 
vdth  many  uses,  such  as  the  triazine 
herbicides.  Some  individuals  or 
subpopulations  will  be  exposed  through 
several  pathways  while  others  may  be 
exposed  via  a  single  pathway  (e.g., 
dietary  only).  One  approach  is  to 
develop  a  matrix  of  reasonable  exposure 
combinations  for  each  triazine 
herbicide,  with  each  combination 
depicting  exposure  to  a  subset  of  the 
overall  population.  However,  as  a  first 
step,  the  excess  individual  lifetime 
cancer  risks  should  be  provided  for  each 
exposure  pathway  and  also  assuming 
exposure  via  all  reasonable  pathways. 
The  remaining  exposure  pathway 
combinations  will  fall  within  this  range. 
In  many  instances,  one  pathway  will 
contribute  the  majority  of  exposure, 
with  the  other  pathways  adding  a 
negligible  amount  to  the  overall 
exposure  and  risk.  One  possible 
combination  of  exposure  pathways  for 
the  triazines  is  ouUined  in  the  following 
Table  11: 


Table  1 1  .—Triazines  ■ 

-  UPPER  Bound  Cancer  Risk  Estimates  Across  Several  Exposure  Pathways 

Exposure  Pathway 

Atrazine 

Simazine 

Cyanazine 

Dietary  ; 

4.4  X  10  5 
4.2xia« 
7.7  X  10* 

1.1  X  10  5 

6.2  X  10^ 
4.6x10' 

9  0*  ins 

Drinking  Water'  

OccupatJonaF 

9.7x1(h* 
6.6  X  10  3 
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Table  11.— Triazines  -  Upper  Bound  Cancer  Risk  Estimates  Across  Several  Exposure  Pathways— Continued 

Exposure  Pattrway 

Atrazine 

Simazine 

Cyanazinc 

ReskJentiaP 

2.4  X  10' 

N/A 

N/A 

Total „ 

7.8  X  10  ' 

4.6  X  ia' 

6.6  X  10-J 
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'  Derived  from  surface  water. 

2  Commercial  application  to  corn  using  ground  boom  equipment-mixer/loader. 

3  Lawn  treatment  by  homeowner  using  harxJ  cyclone  spreader. 


Accounting  for  other  exposure 
pathways,  such  as  post-application 
exposure,  would  increase  the  risk 
estimates  for  each  pesticide.  This 
example  appUes  to  an  individual  who 
consumes  contaminated  drinking  water 
from  a  surface  water  source  only,  is 
employed  as  a  commercial  operator,  and 
applies  an  atrazine  product  to  their 
lawn.  The  number  of  individuals  who 
are  exposed  via  any  combination  of 
pathways  likely  will  be  less  than  for 
each  pathway  by  itself.  The  results  of 
the  analysis  indicate  that  one  exposure 
pathway  "drives"  the  overall  risk  when 
combining  exposure  across  several 
pathways.  This  result  will  routinely 
occur  when  estimating  cancer  risks  to 
those  involved  in  the  commercial 
apphcation  of  these  triazine  pesticides. 

B.  Combining  Cancer  Risks  Across 
Chemicals 

Individuals  are  routinely  exposed  to 
more  than  one  pesticide  simultaneously 
in  a  given  day,  use  season  and/or  year, 
cither  through  dietary  or  occupational/ 
residential  routes  of  exposure.  For 
example,  individuals  often  apply 
pesticides  which  are  tank-mixed  or  pre- 
packaged with  other  active  ingredients. 
Moreover,  multiple  chemical  exposures 
from  foods  may  occur  through 
consumption  of  a  single  commodity 
with  multiple  pesticide  residues  and/or 
consumption  of  multiple  commodities 
with  single  or  multiple  pesticide 
residues.  However,  EPA  risk 
assessments  have  traditionally  focussed 
on  exposure  from  a  single  pesticide 
which  may  underestimate  risks  in  many 
instances.  The  Academy  highlighted 
this  issue  by  recommending  that  EPA 
combine  exposures  of  pesticides  with 
common  mechanisms  of  action.  The 
Agency's  Risk  Assessment  Guidelines 
for  Chemical  Mixtures,  published  in 
1986.  provide  useful  guidance  for 
assessing  the  overall  potential  for  cancer 
and  noncancer  effects  posed  by  multiple 
chemicals.  These  guidelines  can  also  be 
applied  to  the  case  of  simultaneous 


exposures  tc  st^vt^ral  chemicals  from  a 
variety  of  sources  and  by  more  than  one 
exposure  pathway.  The  Agency  is 
currently  in  the  process  of  revising  tliese 
guidelines. 

The  Agency's  Risk  Assessment 
Guidelines  for  Chemical  Mixtures  do 
not  recommend  a  single  approach  to 
assess  risks  from  multiple  chemical 
exposures.  Rather,  the  Guidelines 
outline  a  risk  assessment  approach 
based  on  the  quality  of  the  toxicity 
database.  The  ideal  approach  for 
assessing  risks  from  chemical  mixtures 
is  to  obtain  toxicological  data  on  the 
mixture  itself.  However,  as  is  the  case 
with  most  chemical  mixtures,  very  little 
if  any  toxicity  data  are  available  for 
pesticide  mixtures.  Some  data  are 
available  on  pesticide  products 
containing  mixtures,  but  these  data  are 
usually  Umited  to  acute  toxicity  data 
and  arc  not  useful  for  assessing 
subchronic  and  chronic  risks  or,  even 
acute  risk,  in  general.  Fortunately,  a 
wealth  of  toxicity  data  is  available  on 
single  active  ingredients  or  the  various 
components  of  a  pesticide  mixture.  In 
the  absence  of  data  on  the  potential 
interaction  among  the  components,  the 
Guidelines  for  Chemical  Mixtures 
recommend  additive  models  for  risk 
assessment  of  chemical  mixtures.  This 
is  a  default  assumption  that  assumes 
independence  of  action  by  the 
pesticides  involved  (i.e.,  that  there  are 
not  sjTiergistic  or  antagonistic  chemical 
interactions  and  that  all  chemicals 
produce  the  same  effect).  The 
Guidelines  state  further  that  "...Based 
on  current  information,  additivity 
assumptions  are  expected  to  yield 
generally  neutral  risk  estimates  (i.e., 
neither  conservative  nor  lenient)  and  are 
plausible  for  component  compounds 
that  induce  similar  types  of  effects  at  the 
same  sites  of  action." 

The  Guidelines  state  that  for 
carcinogens  where  linearity  of  the 
individual  carcinogenic  dose-response 
relationships  has  been  assumed,  it  is 
appropriate  to  simply  sum  excess 


individual  lifetime  cancer  risks  to 
account  for  exposure  to  several 
compounds.  This  approach  assumes 
independence  of  action  and  additivity 
among  the  several  carcinogens.  For 
pesticides,  summing  excess  cancer  risks 
is  relevant  for  both  product  mixtures 
and  situations  where  em  individual  may 
be  exposed  to  several  pesticides,  as  long 
,  as  exposures  are  small. 

In  the  case  of  the  triazines,  a  plausible 
argument  can  be  made  for  supporting 
the  assumption  that  atrazine,  simazine 
and  cyanazine  operate  through  a 
common  mechanism  of  action  in 
inducing  mammary  tumors  in  the  rat.  Of 
the  currently  registered  triazine 
herbicides,  these  three  pesticides  are  all 
members  of  the  2-chloro-4,6-bis- 
(alkylamino)-s-triazine  subgroup.  They 
also  produce  the  same  tumor  type  - 
malignant  mammarj'  gland  tumors  in 
the  Sprague-Dawley  rat.  The  Agency 
conducted  a  Structure  Activity 
Relationship  Analysis  concluding  that 
this  subgroup  of  triazines  poses  a  hazard 
of  equal  concern,  both  qualitatively  and 
quantitatively,  when  compared  with  one 
another.  The  Agency  has  assumed 
additivity  and  that  no  synergistic  or 
antagonistic  interaction  between  these 
three  chemicals  exists,  which  is 
consistent  with  the  Guidelines  on 
Chemical  Mixtiu^s  when  chemical- 
specific  data  do  not  exist  or  contradict 
tliis  assumption.  Therefore,  the  Agency 
used  a  simple  additive  approach  to 
estimate  lifetime  excess  cancer  risks  for 
concurrent  and  sequential  exposure  to 
atrazine,  simazine  and  cyanazine. 

Each  exposure  pathway  discussed 
earlier  in  this  notice  has  been  addressed 
for  atrazine,  simazine  and  cyanazine. 
Additional  exposure  pathways  do  exist 
(e.g.,  post-application  exposure)  which 
the  Agency  may  evaluate  in  the  future. 
The  dietarj'  risk  estimates  for  each 
commodity  and  a  total  across  all 
commodities,  characterize  the  total 
dietary  risk  from  commodities  treated 
with  atrazine,  simazine  and  cyanazine 
as  provided  in  Table  12: 


Table  12.— Total  Dietary  Cancer  Risk  Estimates  -  Triazines 


Commodity 


Almonds 

Apples  

Avocados  

Bananas/Plantains  

Bluet)erries  

Caneberries 

Cherries 

Corn,  sweet , 

Corn,  other 

Cottonseed 

Crant)erries 

Cun'ants 

Eggs 

Filberts 

Grapefruit  

Grapes  

Guava  

Lemons 

Macadamia  nuts 

Milk  

Millet 

Olives  

Oranges 

Peaches  

Pears  

Pecans  

Pineapple  

Plums  

Poultry  meat 

Red  meat 

Sorghum 

Strawt)erries  

Sugarcane 

Walnuts 

Wheat 

Total  (B«st  Avallabto  Data) 


Atrazine 


0 

0 
0 
0 
0 
0 
0 

3.1  X 

5.2  X 
0 

0 
0 

1.3  X 
0 

0 

0 

0 

0 

6.6  X 

9.3  X 

0 

0 

0 

0 

0- 

0 

9.0  X 
0 
6.8  X 

2.1  X 
4.8  X 
0 

2.2  X 
0 
6.2  X 


10-* 

10-6 


10-* 


10-10 
10-* 


10-" 

10-« 
10-* 
lO' 

10-s 

10-" 


4.4  X  10-* 


Simazine 


1.5xia» 
1.9  X  10-* 
2.3x10-« 
5.6  X  10^ 
5.4  X  10  » 

8.6  X  ia« 

2.0  X  ^(y■> 

1.4  X  10-^ 

8.2  X  ^(y* 

0 

2.0x1  a' 

3.2x10-9 

2.1  X  10-« 

4.8  X  10-9 

6.2  X  10' 

4.7  X  10  ' 
0 

1.2  X  10'' 

6.0  X  10-'" 

8.9  X  10-« 
0 
1.2x10» 

5.7  X  10* 
4.5x10' 
3.7x10' 

5.8  X  109 
0 

8.9x10» 
1.8  X  10« 

2.8  X  10  « 
0 

2.1  X  10' 
0 

2.9  X  10« 
0 


1.1  X  10' 


The  excess  individual  lifetime  cancer 
risks  from  consuming  contaminated 
drinking  water  can  also  be  combined  for 
atrazine,  simazine  and  cyanazine.  These 
estimates  were  derived  assuming  that 
individuals  would  consimie 
contaminated  water  entirely  from  either 


Cyanazine 


0 

0 

0 

0 

0 

0 

0 

5.7  X  10* 

6.2  X  10* 

9.3x10" 

0 

0 

1.7  X  10^ 

0 

0 

0 

0 

0 

0 

1.2  X  10* 

0 

0 

0 

0 

0 

0 

0 

0 

1.3x10* 

1.0x10' 

1.2  X  10' 
0 

0 
0 

2.3  X  10* 


2.9x10'     ' 


Total 


1.5  X  10" 
1.9  X  10* 

2.3  X  10* 

5.6  X  10" 

5.4  X  to* 

8.6  X  10« 

2.0  X  10' 
8.9  X  idh* 

1.1  X  10' 
9.3  X  10« 
2.0  X  10' 
32  X  10' 

3.0  X  10* 
4.8  X  10* 

6.2  X  10' 

4.7  X  10' 
0 

1.2x10' 
1.3x109 

1.1  x10» 
0 

15x10" 
5.7  x  10* 

4.5  X  10' 

3.7  X  10' 

5.8  X  109 
9.0  X  10» 

8.9  X  10« 
1.4x10* 
1.2x10' 

6.0  X  10' 

2.1  X  10- 

2.2  X  10' 
2.9  X  10' 
2.A  X  10* 


8.4  X  10' 


ground  or  surface  water  sources  for  a 
lifetime  of  70  years.  In  addition,  the 
drinking  water  risk  estimates  are  only 
applicable  to  the  population  residing  in 
the  com  belt  region  of  the  United  States, 
or  a  subset  of  that  population.  For 
example,  approximately  29  million 


people  rely  on  surface  water  for  their 
drinking  water  in  11  major  corn- 
producing  states,  but  the  actual 
population  consuming  contaminated 
water  is  unknown  at  thi   time.  The 
combined  cancer  risks  estimated  from 
exposure  to  drinking  water 
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contaminated  with  atrazine,  simazine 
and  cyanazine  are  provided  in  Table  13: 
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Table  13.—  Triazines  -Jotal  Drinking  Water  Cancer  Risk  Estimates 


Exposure  Pattiway 

Atrazine 

Simazine 

Cyanazine 

Total 

—  . 

Ground  Water 

9.9x1  a' 
4.2x10^' 

8.1  X  10" 

6.2  X  10-' 

2.3  X  10* 
9.7  X  10* 

3.4  X  10* 

1.5  X  ia» 

Surface  Water 

Individuals  are  also  exposed  to  the 
triazines  during  application  to 
agricultural  conunodities.  The 
occupational  cancer  risk  estimates  in 
Tables  7,  9  and  10  are  based  on  the 
assumption  that  atrazine,  simazine  and 
c>'anazine  are  applied  in  single  active 
ingredient  products;  however,  the 
triazines  are  routinely  applied  in 
combination  either  as  pre-packaged 
products  or  as  tank-mixes.  The 
application  rate  tends  to  be  reduced  for 
each  component  triazine  when  applied 
in  combination  as  compared  to  the  rate 
of  single  active  ingredient  products.  It  is 
also  possible  that  more  than  one  triazine 
may  be  applied  alone  to  a  crop  at 
different  times  during  the  use  season. 
The  magnitude  of  exposure  will  also 


depend  upon  whether  the  individual 
handling  of  the  triazines  is  done  by  a 
private  grower  or  commercial  operator. 
Growers  may  have  several  different 
commodities  that  require  triazines 
treatment  at  varying  rates  and 
combinations  (i.e..  sorghum  and  field 
com).  In  the  case  of  commercial 
operators,  they  are  likely  to  treat  several 
crops  and  use  all  three  triazines  within 
a  given  locality.  Commercial  operators 
will  also  be  exposed  to  a  greater  extent 
because  they  treat  more  acres  and 
handle  more  pounds  of  active  ingredient 
than  growers,  in  most  instances. 

As  with  the  dietary  example 
discussed  above,  estimated  occupational 
cancer  risks  from  multiple  triazine 
exposure  can  be  added  for  each 


commodity  separately,  as  well  as  across 
several  commodities.  The  various 
combinations  of  exposure  scenarios  can 
be  represented  by  a  complex  matrix.  A 
simple  example  is  outlined  below 
focusing  on  field  com  because  it  is  the 
only  site  where  the  Agency  has 
estimated  excess  cancer  risks  for 
workers  handling  all  three  triazines.  In 
addition,  field  com  represents  the 
primary  use  site  and  therefore  will 
encompass  a  majority  of  workers 
handling  the  triazines.  The  following 
Table  14  contains  cancer  risk  estimates 
for  private  growers  and  commercial 
operators  using  ground  boom  equipment 
to  apply  the  triazines  in  single  active 
ingredient  products  and  in  combination 
with  another. 


Table  14.— Cancer  Risk  Estimates  for  Ground  Boom  Application  to  Field  Corn 


Tasks 


M'L  -  grower  

A  -  grower 

M/L/A  -  grower  .... 
M/L  -  commercial 
A  -  commercial  ... 


Atrazine  Alone' 


2.5  X  10  « 
7.1  X  ia« 
9.5  X  ia« 
7.7  X  ia' 
6.5  X  ia' 


Simazine  Alone^ 


1.5  xlO* 
45x10^ 
5.8  X  10-» 

4.6  X  lO^J 
3.8  X  10-» 


Cyanazine  Alone^ 


22x10* 
6.0  X  10-* 
8.0  X  ^(y* 
6.6  X  laJ 
5.4  X  ia' 


*  Application  rate  of  1.2  lb  a.i./acre. 
^  Apjjlication  rate  of  1.1  lb  a.i7  acre. 


Atrazirw  plus 
Simazine* 


4.1  X  10^ 

1.6x10-' 
1.3x10-2 

1.1  X  ^oi 


Mazuw  plus 
Cyanazine* 


3.0  X  10* 
8.3  X  10* 

1.1  X  10' 
1.0  xia* 
7.6x10' 


3  Ajjplication  rate  of  3.0  lb  a.l./  acre. 
-    *  Atrazine  applied  at  1 .0  lb  a.i./acre  with  1 .5  lb  a.iiacre  of  simazine. 
5  Atrazine  applied  at  0.9  lb  a.i./acre  with  1 .5  lb  a.i./acre  of  cyanazine. 

Similar  considerations  must  be  addressed  for  residential  exposure  scenarios.  However,  at  this  time,  the  Agency 
has  estimated  only  the  excess  cancer  risk  associated  with  homeowner  treatment  of  lawns  with  atrazine.  Therefore, 
the  question  of  residential  exposure  to  multiple  triazines  will  be  evaluated  in  the  future. 

C.  Combining  Risks  Across  Multiple  Pathways  and  Chemicals 
Excess  cancer  risks  can  be  added  to  account  for  multiple  exposure  pathways  for  a  single  triazine  herbicide  as 
well  as  to  account  for  exposure  to  several  triazines  via  a  single  exposure  pathway.  The  next  step  is  to  account  for 
exposure  from  multiple  pathways  and  from  all  triazines  under  consideration.  In  other  words,  this  will  define  an  overall 
estimated  risk  to  individuals  exposed  to  atrazine,  simazine  and  cyanazine  via  several  exposure  pathways.  Excess  individual 
lifetime  cancer  risks  can  be  estimated  for  each  commodity  or  for  specific  subpopulations  exposed  to  the  triazines. 
This  matrix  of  possible  combinations  is  extremely  complex  with  a  simple  example  outlined  in  Table  15: 

Table  15.— Total  Cancer  Risks  Across  Several  Exposure  Pathways  and  Triazines 


Exposure  Pattiway 

Atrazine 

Simazine 

Cyanazine 

TOTAL 

Dietary ; 

4.4  X  10 » 
4.2  X  10* 
1.1  X  10J 

1.1  X  10 » 
62  X  10^ 

N/A 

2.9  X  10  > 
9.7  X  ^o* 

N/A 

8.4  X  10* 

1.5  X  105 
1.1  X  ia» 

Drinking  Water'  __ 

GccupationaPJ  

Table  15.— Total  Cancer  Risks  Across  Several  Exposure  Pathways  and  Triazines— Continued 

1                Exposure  Pathway 

Atrazine 

Simazine 

Cyanazine 

TOTAL 

ResittentiaH  „ s. „ 

2.4  X  10' 

N/A 

N/A 

2.4  X  10S 

Total 

1.2  X  10' 

1 St 

1.2  X  105 

3.9  X  105 

1.2  X  10' 

'  Derived  from  sirface  water. 

2  Private  grower  application  to  com  using  ground  boom  equipmerrt-mixer/loader/appBcator. 

3  Application  of  a  comt)ination  of  atrazine  and  cyanazine. 

■•  Lawn  treatment  by  homeowner  using  hand  cyclone  spreader. 


A  detailed  discussion  of  the  usage  of  the 
triazines  is  presented  in  Unit  XI  of  this 
notice. 

The  pervasiveness  of  the  triazines  in 
the  environment  is  the  result  of  their 
massive  use  combined  with  their 
mobility  and  persistence.  Due  to  its 
mobility  in  the  environment,  it  is 
estimated  that  between  0.1  and  3 
percent  of  atrazine  applied  to  fields  is 
lost  to  the  aquatic  environment  (Ref. 
67).  At  the  lowest  rates  of  loss  (0.1 
percent)  and  use  (64  million  pounds). 
64,000  pounds  of  atrazine  pollute  the 
Nation's  water  resources  every  year.  At 
the  higher  rates  of  loss  and  use, 
pollution  jumps  to  2.4  million  pounds 
annually.  Given  that  the  three  triazines 
behave  similarly  in  their  mobility,  the 
upper  limits  of  triazine  pollution  of 
water  resources  approaches  3.3  million 
pounds  annually.  For  example,  runoff 
water  going  into  the  Chesapeake  Bay 
had  atrazine  concentrations  of  up  to  480 
Hg/L  (Ref.  69).  Other  reports  of  runoff 
concentrations  from  atrazine-treated 
fields  typically  range  from  27  to  69  ii%/ 
L,  but  concentrations  of  over  a  1,000  fig/ 
L  have  been  reported  in  Kansas  and 
Colorado  (Ref.  67). 

As  discussed  in  Unit  VI  of  this  notice, 
the  triazines  have  been  found  in 
precipitation  occurring  from  the 
contamination  of  airborne  particulates 
and  dust.  In  one  study,  the  annual 
atmospheric  input  of  atrazine  in  rainfall 
to  the  Rhode  River  in  Maryland  was 
estimated  at  1.016  mg/surface  ha  in 
1977,  and  97  mg/ha  in  1978  (Ref.  67). 
Triazines  are  also  transported  by  fog 
where  the  maximum  reading  reported 
was  0.82  jig/L  as  contrasted  to  a 
maximum  for  rain  of  2.2  jig/L  (with  a 
mean  of  0.066  ng/L)  (Ref.  69). 

Triazine  contamination  of  soils  occiirs 
from  intentional  appHcation  to  control 
xmwanted  weeds  and  unintentionally 
through  atmospheric  transport,  runoff 
from  treated  fields,  drift,  irrigation  and 
flooding  with  contaminated  water,  and 
by  accident  and  improper  disposal. 


The  excess  individual  lifetime  cancer 
risk  for  this  sample  combination  is  1.2 
X  lO-\  This  risk  estimate  only  applies  to 
those  individuals  living  in  the  com  belt 
region,  who  are  private  growers  and 
who  apply  an  atrazine  product  to  their 
lawn.  Various  combinations  can  be 
derived  from  this  table  with  the  number 
of  exposed  individuals  varying  as  well. 
For  example,  the  excess  cancer  risk  for 
a  typical  resident  in  the  com  belt  region, 
uses  atrazine  on  their  lawn  is  7.2  x  lO*. 

The  Agency  reiterates  that  the 
triazines  case  study  presents  but  one 
approach  in  instituting  the  Academy's 
risk  assessment  recommendations.  Once 
again,  EPA  invites  all  interested  parties 
to  comment  on  these  initial  attempts. 

X.  Triazine  Ecological  Risk 

Over  the  past  25  years,  substantial 
scientific  literature  has  been  generated 
in  the  United  States  and  abroad  that 
analyzes  the  environmental  effects  fix)m 
exposure  to  atrazine;  three  important 
literature  reviews  summarize  much  of 
this  information.  A  review  by  Eisler 
(1989)  (Ref.  67)  contains  118  literature 
citations;  a  review  by  the  Kansas 
Department  of  Health  and  Environment 
(1989)  (Ref.  68)  contains  54  citations; 
and  a  review  by  Huber  (1993)  (Ref.  69) 
contains  119  citations.  These  reviews 
along  v.ilh  other  data  available  to  the 
Agenc  \  have  been  used  to  assess  the 
environmental  risks,  associated  with 
atrazine  use  and,  because  of  atrazine's 
similarities  to  the  other  two  triazines, 
the  risks  of  simazine  and  cyanazine. 

Significant  gaps  in  knowledge  of  the 
impact  of  protracted  use  of  triazines  on 
aquatic  and  terrestrial  ecosystem 
function  and  structure  have  limited  the 
Agency's  ability  to  perform  a 
quantitative  environmental  risk 
assessment.  However,  the  qualitative 
assessment  that  can  be  done  raises 
serious  concems  about  the  ecological 
risks  of  continuing  to  apply  such 
massive  quantities  of  toxic  chemicals 
across  ecosystems  and  watersheds. 

A.  Triazines  in  the  En\ironment 

The  most  notable  characteristic  of  the 
triazines  is  the  vast  quantity  of  these 
chemicals  used  each  year  in  agriculture. 


B.  Environmental  Exposure 

The  Agency  has  reviewed  and 
evaluated  12  large  scale  surface  water 
studies;  the  study-specific  sampling 


characteristics  and  results  of  these  data 
have  been  summarized  in  Table  4,  Unit 
VI  of  this  notice.  Included  in  the  review 
and  evaluation  were  surveys  carried  out 
by  the  Great  Lakes  National  Program 
Office  of  the  U.S.  EPA,  the  U.S. 
Geological  Survey,  and  the  Missouri 
River  Public  Water  Supplies 
Association.  These  studies  found 
triazine  residues  are  common  in  water, 
soil,  and  air /rainfall  samples  in  high 
triazine  use  areas  in  the  United  States. 
The  Agency's  major  ground  water 
findings  are  also  siunmarized  in  Unit  VI 
of  this  notice. 

Monitoring  data  for  aquatic  resources 
show  that  residue  levels  and 
concentrations  tend  to  be  highest 
following  a  rainfall  event  shortly  after 
application.  Triazines  are  continuously 
present  in  surface  water  at 
concentrations  that  may  adversely  effect 
ecosystem  structure  and  function.  From 
July  through  April,  triazine 
concentrations  are  typically  below  1  (ig/ 
L.  However,  during  peak  triazine  usage 
during  May  and  June,  triazine 
concentrations  increase  considerably. 
For  rivers  in  the  United  States,  atrazine 
concentrations  have  been  found  at 
levels  up  to  245  fig/L  with  the  majority 
of  the  samples  having  concentrations 
below  10  ng/L  (See  Table  4,  Unit  VI  of 
this  notice). 

C.  Ecological  Toxicity  of  the  Triazines 

The  mode  of  action  for  triazines  is  to 
inhibit  photosjTithesis.  This  inhibition 
also  affects  processes  that  are  indirectly 
dependent  on  photosynthesis  including  " 
opening  of  the  stomata,  transpiration, 
ion  transport,  and  other  reactions  that 
depend  on  the  supply  of  energy.  At 
levels  between  0.1  jig/L  and  25  ng/L, 
atrazine  causes  reduced  photosynthesis 
in  phytoplankton  (Ref.  68).  The  triazines 
inhibit  the  flow  of  electrons  which,  in 
turn,  inhibit  the  production  of 
adenosine  triphosphate  (ATP),  the  majoi 
energy  source  for  the  plant.  Without  the 
production  of  ATP  during 
photosynthesis,  phytoplankton  and 
other  aquatic  as  well  as  semi-aquatic 
and  terrestrial  plants  will  be  at  risk. 
There  is  also  evidence  that  atrazine  can 
upset  the  ph>tohormone  and  ion 
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balance  which  may  seriously  disrupt 
overall  metabolism  including  RNA, 
enzyme  and  other  protein  synthesis 
(Ref.  69). 

Triazines  are  fatal  to  some  aquatic 
plant  species  at  very  low 
concentrations.  Agency  guideline  acute 
toxicity  studies  for  aquatic  plants 
resulted  in  ECjo  values  for  atrazine  of  22 
fig/L  for  Isochrysis  galbana  (Ref.  70);  for 
cyanazine.  4.8  ^lg/L  for  Navicula 
pelliculosa  (Ref.  71);  and  for  simazine. 
36  ng/L  for  Anabaena  flos-aquae  (Ref. 
72).  Field  monitoring  studies  and 
reviews  in  published  literature  indicate 
that  the  actual  toxic  concentrations  of 
the  triazines  and  their  degradates  in  the 
environment  trigger  deleterious  effects 
at  much  lower  concentrations  than 
predicted  by  the  laboratory  guideline 
studies. 

Sensitive  aquatic  plant  species, 
particularly  phytoplankton,  have  been 
found  to  experience  temporary,  but 
reversible,  adverse  effects  at  atrazine 
concentrations  of  1  to  5  jig/L  (Ref.  67). 

Specific  examples  of  atrazine  toxicity 
include  the  following:  Wildcelery 
[Vallisneria  americana),  a  submersed 
vascular  plant,  was  clearly  harmed  after 
exposures  to  concentrations  of  3.2  to  12 
»ig/L  for  7  weeks  (Ref.  67).  At  higher 
concentrations  of  13  to  1,104  jig/L  for  3 
to  6  weeks,  the  growth  of  representative 
submerged  macrophytes  in  the 
Chesapeake  Bay  was  significantly 
depressed,  and  longer  exposures  were 
fatal  (Ref.  67).  Atrazine  concentrations 
of  100  jig/L  for  14  days  reportedly 
caused  permanent  changes  in  algal 
community  structure  including 
decreasing  density  and  diversity,  altered 
species  composition  and  reduced 
growth  (Ref.  67). 

The  results  of  68  experiments -and 
studies  on  the  effects  of  variations  in 
atrazine  exposure  on  a  variety  of  aquatic 
plant  species  are  summarized  by  Eisler 
(Ref.  67).  Typically,  adverse  effects  are 
observed  for  the  more  sensitive  species 
at  concentrations  less  than  10  (xg/L.  and 
at  concentrations  of  10  to  100  jig/L  for 
other  species  tested. 

Much  of  the  com  belt  was  originally 
part  of  the  Tall  Grass  Prairie  ecosystem. 
Many  species  of  mature  native  grasses 
are  tolerant  of  atrazine,  but  are  often 
susceptible  as  seedlings.  Of  eight  grass 
species  tested,  the  three  most  sensitive 
were  adversely  affected  in  soils 
containing  1.1  mg  atrazine/kg.  Some 
other  species  of  plants  such  as  mustard 
{Brassica  juncea)  were  even  more 
sensitive  with  germination  reduced  by 
50  percent  at  soil  concentrations 
between  0.02  and  0.11  mg  atrazine/kg 
(Ref.  67). 

Eisler  also  summarizes  the  results  of 
46  studies  and  experiments  on  impacts 


of  atrazine  on  aquatic  fauna.  Typically, 
adverse  effects  are  observed  with 
atrazine  concentrations  in  the  range  of 
100  jig/L,  and  fatalities  in  the  range  of 
1.000  jig/L  (Ref.  67). 

Huber  concluded  that 
ecotoxicological  effects  of  atj^zine  on 
plant  and  animal  compartments  and 
overall  ecosystem  function  become 
observable  at  20  jxg/L.  but  these  effects 
observed  are  not  lasting.  However,  he 
did  note  that  ecotoxicological  threshold 
values  do  vary  when  individual 
organisms  are  evaluated  (Ref.  69). 

1.  Factors  affecting  organisms' 
susceptibility  to  toxic  effects.The 
considerable  variation  in 
ecotoxicological  results  reported  is  due 
to  a  variety  of  factors.  The  rates  of 
uptake  and  elimination  of  triazines  by 
organisms  is  variable  both  within  and 
between  species.  Toxicological  effects  at 
a  given  concentration  within  a  single 
species  can  vary  with  life  stage, 
nutritional  status,  natiu^l  stress  factors 
and  the  presence  of  other  chemicals. 
Within  the  same  environment,  closely 
related  species  can  have  very  different 
exposure  levels  due  to  differences  in 
behavior,  food  preferences  or  stage  of 
development.  Finally,  some  plant 
species  such  as  maize  and  millet  are 
very  effective  at  detoxification  (Ref.  69). 

2.  Ecological  toxicity  of  the  triazine 
degradates.  The  toxicity,  fate  and 
exposure  of  the  degradates  of  atrazine, 
simazine,  and  cyanazine  are  not 
adequately  understood.  Limited 
information  indicates  that  the 
degradates  are  either  nontoxic  or  4  to  10 
times  less  phytotoxic  than  their  parent 
compound.  However,  given  the  vast 
quantities  of  triazines  that  are  used  each 
year,  even  a  small  percentage  of  the 
resulting  moderately  toxic  degradates 
would  contribute  to  the  cumulative 
impact  of  triazine  use  on  the 
environment. 

D.  Ecological  Risks  of  the  Triazines 

1.  Aquatic  risk  assessment.  There  are 
direct  adverse  effects  on  aquatic  plant 
life  and  secondary  effects  on  aquatic 
animals  that  utilize  plants  for  food, 
shelter,  and  breeding  habitat  (Refs.  67, 
68.  and  69).  Eisler  proposed  criteria  that 
established  threshold  concentrations 
above  which  adverse  effects  to  aquatic 
Ufe  are  expected.  For  example,  Eisler 
suggested  that  atrazine  concentrations 
below  5  ng/L  were  adequately  protective 
of  the  most  sensitive  flora  and 
concentrations  less  than  11  jig/L  were 
adequately  protective  of  most  aquatic 
plants  and  animals.  The  risk  to  aquatic 
animals  is  often  indirect  due  to  a  loss  of 
food  and  habitat  (Ref.  67).  Maximum 
observed  concentrations  of  atrazine  and 
cyanazine  exceeded  the  Agency 


guideline  aquatic  plant  ECjo  values 
(concentration  at  which  50  percent  of 
the  test  population  is  adversely  affected) 
for  atrazine.  22  (ig/L  for  Isochrysis 
galbana  and  cyanazine,  4.8  ng/L  for 
Navicula  pelliculosa  at  a  substantial 
percentage  of  sites  represented  by  the 
com  belt  studies  listed  in  Table  4,  Unit 
VI  of  this  notice.  The  corresponding  risk 
quotients  (expected  environmental 
concentration/aquatic  plant  EC50)  were 
often  substantially  larger  than  one,  the 
level  of  concern  (Ref.  73).  Such  data 
suggest  that  atrazine  and  cyanazine  may 
be  exerting  acute  effects  on  sensitive 
plant  species  at  a  substantial  number  of 
locations  throughout  the  com  belt. 

Atrazine  concentrations  of  5  to  10  fig/ 
L  are  not  uncommon  during  the  period 
of  peak  use,  late  April  through  early  July 
(see  Table  4.  Unit  VI  of  this  notice), 
when  biological  activity  in  aquatic 
ecosystems  is  high.  Peak  concentrations 
in  excess  of  100  jig/L  have  been  reported 
and  according  to  die  published 
literature,  values  greater  than  11  iig/L 
indicate  a  risk  to  aquatic  plants  and 
animals  (Refz.  67  and  69). 

2.  Terrestrial  risk  assessment.  The  risk 
of  triazine  use  to  terrestrial  organisms 
and  ecosystems  is  more  difficult  to 
assess  than  the  risk  to  aquatic  systems. 
However,  spray  drift  combined  with  the 
widespread  presence  of  the  triazines  in 
soil,  water  and  atmospheric  resources 
through  the  com  belt  lead  to  the 
conclusion  that  nontarget  plants  are 
periodically  exposed  and  may  suffer 
some  adverse  affects. 

3.  Ecosystem  impacts.  Ecosystem 
health  depends  on  a  variety  of  factors 
including  biomass,  diversity,  and 
energy.  The  long  term  use  of  the 
triazines  may  affect  any  one  or  all  of 
these  factors  in  a  number  of  ways.  In 
general,  all  other  living  organisms  are 
dependent  on  plants,  the  cornerstone  of 
ecosystems,  for  their  very  survival. 
Major  reductions  in  plant  species  and 
total  plant  biomass  from  adverse 
impacts  on  photosynthesis  can 
adversely  affect  the  structure  and 
function  of  the  entire  ecosystem. 
Consequently,  the  health  of  plants 
dictates,  in  part,  the  health  of  the 
ecosystem.  Widespread  and  perennial 
use  of  the  triazines  may  cause  adverse 
impacts  on  photosynthetic  production 
and  biodiversity.  These  adverse 
impacts,  in  tum.  pose  a  threat  to  aquatic 
and  terrestrial  organisms  and  their 
ecosystems. 

Shifts  in  populations  may  occur  as  a 
result  from  exposure  to  triazines  due  to 
the  fact  that  not  all  species  are  affected 
in  the  same  way.  Such  shifts  in 
community  structure  could  impact  on 
animal  populations  by  changes  in  the 
habitat  and/or  the  type  of  food  or 


availability  of  food.  For  example,  one 
study  did  find  that  there  was  a 
significant  reduction  in  nonpredatory 
insect  populations  in  atrazine  treated 
ponds  and  attributed  the  reduction  to 
indirect  affects,  i.e..  the  loss  of  food  and 
habitat  (Ref.  68). 

Studies  indicate  that  aquatic 
macrophytes  and  phytoplankton  exhibit 
diiTerent  levels  of  sensitivity  to  atrazine 
and  some  populations  may  develop 
resistance  under  prolonged  herbicide 
stress.  Under  such  conditions  the  less 
sensitive  species  would  be  expected  to 
out  compete  the  more  sensitive  resulting 
in  a  shift  in  community  structure. 

While  the  acute  toxicity  data  available 
for  the  triazines  are  important  in 
indicating  the  potential  for  adverse 
effects,  it  is  unknown  what  the  entire 
range  and  extent  of  the  effects  of  long 
term  use  of  the  triazines  has  had  and 
will  continue  to  have  over  entire 
watersheds  and  ecosystems.  The  Agency 
is  concerned  that  such  effects  may  be 
substantial. 

E.  Registrants'  Response  to  Preliminary 
Notification  Concerning  Ecological 
Risks  and  Agency  Comments 

DuPont  and  Ciba  responded  to  the 
Agency's  preliminary  notification  of 
possible  Special  Review  for  ecological 
effects.  Both  registrants  believe  that  the 
triazine  herbicides  do  not  pose 
unreasonable  risks  to  ecological 
systems.  While  the  Agency  is  not 
initiating  a  Special  Review  of  the 
triazines  for  ecological  effects  at  this 
time,  it  does  have  concerns  that  such 
risks  are  possible  and  is  interested  in 
obtaining  any  information  that  will 
assist  in  refining  both  aquatic  and 
terrestrial  risk  assessments.  Requests  for 
such  information  are  discussed  in  Unit 
XI  of  this  notice. 

XL  Use  Profile  and  Request  for 
Information  on  Sustainable 
Agriculture/tPM,  Reduced  Pesticide 
Risk  and  Ecological  Risks 

A.  Use/Usage  Profile 

Atrazine.  cyanazine  and  simazine  are 
used  principally  as  pre-emergence 
herbicides  to  prevent  the  successful 
growth  of  a  wide  spectrum  of  broadleaf 
weeds  and  some  grassy  weeds.  They  are 
sometimes  used  as  post-emergence 
herbicides.  They  have  sufficient 
residual  activity  in  the  soil  to  provide 
season-long  control  of  weed  pests  in 
many  cases. 

The  Agency  estimates  that  90  to  121 
million  pounds  active  ingredient  of  the 
triazines  are  used  aimually  in  the 
United  States  with  field  com 
representing  approximately  80  percent 
of  the  total  usage  and  sorghum 


representing  approximately  9  percent. 
Sweet  com  and  other  sites  represent  the 
remaining  11  percent  (Ref.  74).  Field 
com.  sweet  com  and  sorghum  are  the 
only  sites  where  more  than  one  of  the 
triazines  are  registered.  The  triazines  are 
often  used  in  combination  with  another 
herbicide  to  control  grassy  weeds. 

1.  Atrazine.  The  major  uses  for  which 
atrazine  is  registered  include  com. 
sorghum,  sugarcane,  wheat  fallow, 
macadamia  nuts,  guava  and  warm 
season  turf  grass.  In  terms  of  total 
pounds  used  over  the  past  30  years, 
atrazine  has  been  one  of  the  two  most 
widely  used  pesticides  in  the  United 
States,  the  other  being  alachlor. 
However,  on  a  per  year  basis, 
metolachlor  has  surpassed  alachlor  in 
recent  years.  The  total  estimated 
atrazine  usage  based  on  USDA. 
proprietary  and  registrant  infomiation 
up  through  1993  is  between  64  and  80 
million  pounds  active  ingredient  per 
year;  this  estimate  represents  a  decline 
in  usage  over  the  past  few  years. 

Field  com  represents  about  85  percent 
of  total  atrazine  usage,  sorghum  another 
11  percent,  and  the  remainder 
distributed  among  the  other  sites.  About 
60  to  70  percent  of  U.S.  field  com  and 
sorghum  acreage  is  treated  with  atrazine 
on  an  annual  basis.  Recent  USDA  data 
indicate  that  poundage  may  have 
dropped  as  much  as  20  percent  on  field 
com  due  to  a  decrease  in  the  application 
rate  growers  actually  use.  In  general, 
only  one  application  a  year  is  made  to 
com,  Illinois,  Indiana,  Iowa  and 
Nebraska  account  for  50  percent  of 
atrazine  usage,  but  14  other  states  use 
one  million  pounds  or  more  annually. 
Atrazine  is  principally  applied  by 
ground  boom  application  at  rates  not  to 
exceed  2.5  lbs.  active  ingredient/acre  in 
one  calendar  year. 

.  Other  crops  with  lai^ge  percentages  of 
total  acres  treated  with  atrazine  are 
sugarcane  (about  50  percent;  especially 
Florida,  75  percent),  sweet  com  (55 
percent)  and  guava  (up  to  100  percent). 
There  is  some  variation  in  application 
rate  for  sugarcane  with  users  in  Florida 
making  more  applications  than  users  in 
Texas  or  Louisiana.  On  average,  two 
post-emergence  applications  are  made 
to  sugarcane  annually. 

To  increase  the  scope  of  total  weed 
control,  atrazine  is  usually  mixed  with 
one  or  more  additional  pesticides. 
Common  pre-emergence  mixes  for  com 
and  sorghum  are  atrazine  plus  alachlor. 
atrazine  plus  metolachlor.  and  atrazine 
plus  cyanazine  plus  alachlor  or 
metolachlor.  Post-emergence  atrazine 
mixes  for  com  and  sorghum  include 
bentazon,  dicamba  and  bromoxynil. 
Paraquat  qf  glyphosate  can  be  mixed 


with  atrazine  to  kill  existing  weeds  in 
no-till  fields  prior  to  crop  emergence. 

2.  Simazine.  The  major  uses  tor  wnich 
simazine  is  registered  includes  a  variety 
of  fmits.  nuts  and  dtrus  as  well  as  non- 
crop  areas.  All  aquatic  uses  for  simazine 
were  cancelled  by  1994;  however,  some 
existing  stocks  for  these  uses  remain. 
Approximately  5  to  7  million  pounds 
active  ingredient  of  simazine  are  used 
each  year  in  the  United  States,  primarily 
in  California  and  Florida. 
Approximately  30  percent  of  simazine  s 
total  annual  usage  is  on  com  and  it  is 
applied  to  about  2  percent  of  the  U.S. 
corn  crop.  Simazine  has  fairly 
widespread  usage  in  fruit  and  nut 
orchards  because  of  its  broad  spectrum, 
long  term  residual  weed  control. 
Application  rates  for  simazine  use  on 
food  crops  range  from  1  to  10  lbs  active 
ingredient/acre  and  is  primarily  applied 
by  ground  boom,  direct  spray,  spreaders 
or  water  treatment.  Rates  of  up  to  40  lbs 
active  ingredient/acre  are  currently 
registered  for  non-crop  uses. 

Simazine  is  persistent  and  has 
restrictions  for  some  conditions  where 
broadleaf  crops  may  be  desired  for 
rotation.  Although  simazine  was  the 
first  of  the  triazines  to  be  registered  for 
use  on  field  com,  atrazine  quickly 
replaced  it  because  of  flexibility  with 
regard  to  crop  tolerance  and  rotational 
crop  restrictions. 

Simazine  is  commonly  tank  mixed 
with  other  chemicals.  Such  mixes  for 
com  include  simazine  plus  atrazine  and 
probably  simazine  plus  alachlor  or 
metolachlor.  Simazine  may  also  be 
formulated  with  other  herbicides  such 
as  atrazine,  bromacil,  glyphosate, 
paraquat  dichloride,  and  sodium 
chlorate  as  a  preharvest  dessicant. 

Simazine  usage  on  non-crop  sit(?s 
represents  about  33  percent  of  total  U.S. 
simazine  usage,  but  this  represents  only 
a  small  fraction  of  the  total  acres  for 
these  sites.  Non-crop  use  rates  of 
simazine  for  total  vegetation  control 
range  from  4  to  40  lbs  active  ingredient/ 
acre.  Uses  of  simazine  on  all  aquatic 
sites  were  voluntarily  cancelled  by  the 
technical  registrants  (Ref.  75).  An 
existing  stocks  provision  has  b*»en 
established  for  remaining  stocks  use  on 
aquatic  sites  that  pose  no  risk  to  human 
health. 

3.  Cyanazine.  The  major  uses  for 
which  cyanazine  is  registered  include 
com  and  cotton.  Approximately  21  to  34 
million  pounds  active  ingredient  are 
used  aimually,  of  which  95  percent  is 
used  on  com.  Approximately  20  percent 
of  the  total  U.S.  com  acreage,  primarily 
in  Iowa,  is  treated  with  cyanazine  as 
either  the  sole  active  ingredient  or  in 
combination  with  other  herbicides. 
Cyanazme  is  used  primarily  where  a         ' 
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broad  spectrum  of  weed  control  is 
desirable  without  the  carry-over 
associated  with  many  of  the  more 
persistent  herbicides.  Cyanazine  has  a 
somewhat  different  weed  control 
spectnmi  than  atrazine  and  the  two  are 
often  tank  mixed.  It  has  a  relatively 
short  persistence  in  soil  compared  to 
atrazine  and  simazine  and  has  no 
rotational  crop  restrictions.  Application 
is  principally  by  groimd  boom  (99 
percent),  but  some  chemigation  occurs. 
The  typical  application  rate  for 
cyanazine  is  approximately  2  lbs.  active 
ingredient/acre.  The  maximum  label 
application  rate  is  6.5  lbs.  active 
ingredient/acre. 

B.  Reduced  Pesticide  Use  Initiative  and 
Sustainable  Agriculture/IPM 
Alternatives;  Request  for  Information 

Sustainable  agriculture,  as  defined  in 
the  Food,  Agriculture,  Conservation  and 
Trade  Act  of  1990,  is  an  "integrated 
system  of  plant  and  animal  production 
practices  having  site-specific 
application  that  will,  over  the  long  term, 
satisfy  human  food  and  fiber  needs; 
enhance  environmental  quality  and  the 
natural  resource  base  upon  which  the 
agricultural  economy  depends;  make  the 
most  efficient  use  of  noru«newable 
resources  and  on- farm  resources  and 
integrate,  where  appropriate,  natural 
biological  cycles  and  controls;  sustain 
economic  viability  of  farm  operations; 
and  enhance  the  quaUty  of  life  for 
farmers  and  society  as  a  whole."  For  the 
triazines,  pesticide  management 
practices  which  promote  use  reduction, 
application  methods  aimed  at  reducing 
environmental  loading  and  weed 
control  methods  using  alternatives  to 
chemicals  can  help  promote  the  idea  of 
sustainable  agriculture. 

The  Agency  is  requesting  any 
information  regarding  best  management 
practices  that  have  been  used  to  reduce 
pesticide  use  or  usage,  nm-off  and 
leaching  to  ground  and  surface  water,  or 
other  environmentally  protective 
measures  taken  while  providing 
adequate  weed  control  on  sites  where 
the  triazines  are  registered  for  use.  The 
Agency  is  requesting  data  which  will 
compare  the  triazines  to  alternative 
practices  that  will  support  sustainable 
agriculture.  Sustainable  agricultural 
management  practices  may  include  crop 
rotation  plans,  use  of  buffer  strips  and 
banded  application,  among  others.  The 
Agency  is  requesting  all  relevant  field 
test  resylts  that  compare  the 
performance  of  the  triazines  with  that  of 
other  major  pesticide  alternatives. 
Additionally,  the  Agency  is  requesting 
data  comparing  the  triazines  at  lower 
application  rates  and  improved     • 


application  methodologies  to 
alternatives. 

It  is  well  known  that  populations  of 
various  weed  species  have  developed 
resistance  to  certain  herbicides, 
including  the  triazines.  The  Agency 
seeks  information  on  the  prevalence  and 
distribution  of  triazine-resistant  weed 
species,  how  these  resistant  species  are 
controlled  and  the  role  of  triazines  in 
the  general  problem  of  resistance 
management. 

The  Agency  is  particularly  interested 
in  comparing  the  effectiveness  and 
economic  feasibility  of  alternative  pest 
control  methods.  For  instance, 
information  obtained  in  trials  about  the 
yield  and  quality  of  crops  grown  using 
biological  and  other  non-chemical  weed 
control  on  commodities  now  treated 
with  the  triazines  is  of  interest. 
Additionally,  information  concerning 
the  role  of  triazines,  other  chemical 
herbicides  and  other  weed  control 
practices  in  Integrated  Pest  Management 
programs  as  well  as  information 
comparing  yield,  quality  and 
profitability  of  such  programs  or  other 
alternative  crop  production  programs  is 
requested. 

The  Agency  is  also  interested  in 
receiving  information  to  develop  its 
aquatic,  terrestrial  and  ecosystem  risk 
assessments.  This  includes  the 
following  types  of  information: 
combined  triazine  and  triazine 
degradate  ecotoxicity,  surface  and 
groimd  water  monitoring  information  on 
triazine  degradates,  field  studies  for 
cyanazine  and  simazine,  chronic 
phytotoxicity  studies,  synergistic  and 
cumulative  effects  between  the  triazines 
and  other  agricultural  chemicals, 
possible  interaction  of  triazines  with 
abiotic  factors  to  evaluate  antagonistic 
and  synergistic  effects  and  information 
on  exposure  models  and  data  for 
streams  and  lakes  for  each  triazine  and 
various  mixtures  of  the  three. 

In  summary,  the  Agency  is  requesting 
all  information  on  the  suitability  of 
other  products  and  practices  for 
maintaining  the  profitability  of  cropping 
that  is  obtained  now  by  using  triazines. 
Data  should  indicate  profitability  of 
alternative  cropping  systems,  not  merely 
relative  efficacy  in  weed  control. 
Especially  valuable  are  comparative 
product  performance  tests  in  which 
jrields  and  quality  of  the  harvested  crop 
are  compared  among  various  weed 
control  chemicals  and  strategies. 

XII.  Duty  to  Submit  Information  on 
Adverse  Effects 

Registrants  are  required  by  section 
6(a)(2)  of  FIFRA  to  submit  any 
additional  information  regarding 
unreasonable  adverse  effects  on  humans 


or  the  environment.  In  light  of  this 
Special  Review  and  the  requirements  of 
FIFRA  section  6(a)(2),  the  registrants 
must  notify  EPA  of  the  results  of  any 
studies,  incident  reports,  and  any  other 
information  on  atrazine,  simazine  and 
cyanazine  pesticides  currently  in 
progress  to  the  extent  specified  in  the 
section  6(a)(2)  enforcement  policy  (44 
FR  40716).  Specifically,  information  on 
any  adverse  toxicological  effects  of 
atrazine,  simazine  and/or  cyanazine 
pesticides,  their  impurities,  metabolites, 
and  degradation  products  must  be 
submitted. 

XIII.  Public  Comment  Opportunity 

All  registrants  and  applicants  for 
registration  have  been  notified  by 
certified  mail  of  the  Special  Review 
being  initiated  on  their  triazine 
(atrazine,  simazine  and  cyanazine) 
products.  The  Agency  is  providing  a 
120-day  period  to  comment  on  this 
Notice.  Comments  must  be  submitted  by 
March  23. 1995.  The  Agency  invites  all 
interested  persons  to  submit  further 
information  concerning  risks  and    ' 
benefits  associated  with  the  use  of 
atrazine,  simazine  and  cyanazine  as 
discussed  in  this  Notice.  All  interested 
persons  are  also  invited  to  comment  on 
whether  the  use  of  atrazine,  simazine  or 
cyanazine  satisfies  any  of  the  risk 
criteria  listed  at  40  CFR  154.7,  whether 
risks  posed  by  the  use  of  atrazine, 
simazine  or  cyanazine  are  unreasonable, 
and  what,  if  any,  regulatory  action 
should  be  taken  by  the  Agency. 

Comments  claimed  as  CBI  must  be 
clearly  marked  as  "confidential,"  "trade 
secret,"  or  other  appropriated 
designation  on  the  face  of  the 
comments.  Comments  marked  as  such 
will  be  treated  in  accordance  with  the 
procedures  in  40  CFR  2.204(e)(4). 
Comments  not  claimed  as  confidential 
at  the  time  of  submission,  or  not  clearly 
labeled  as  containing  CBI,  will  be 
placed  in  the  pubUc  docket.  The  Agency 
will  consider  the  failure  to  clearly 
identify  the  claimed  confidential  status 
on  the  face  of  the  comment  as  a  v/aiver 
of  such  claim,  and  will  make  such 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

All  comments  and  information  should 
be  submitted  in  tripficate  to  the  address 
given  in  this  Notice  imder  the 
ADDRESSES  section  to  facilitate  the 
work  of  EPA  and  others  interested  in 
inspecting  them.  The  comments  and 
information  should  bear  the  identifying 
notation  "OPP-30000-60." 

During  the  comment  period, 
interested  members  of  the  pubhc  or 
registrants  may  request  a  meeting  to 
discuss  factual  information  available  to 
the  Agency,  to  present  any  factual 
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information,  to  respond  to  presentations 
by  other  persons,  or  to  discuss  what 
regulatory  actions  should  be  taken 
regarding  the  triazine  herbicides. 
Persons  interested  in  arranging  such 
meetings  should  contact  the  person 
hstad  at  the  beginning  of  this  Notice 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

As  part  of  an  interagency 
"streamlining"  initiative,  EPA  is 
experimenting  with  submission  of 
public  comments  on  selected  Federal 
Register  actions  electronically  through 
the  Internet  in  addition  to  accepting 
comments  in  traditional  written  form. 
This  Notice  is  one  of  the  actions 
selected  by  EPA  for  this  experiment. 
From  the  experiment,  EPA  will  learn 
how  electronic  commenting  works,  and 
any  problems  that  arise  can  be 
addressed  before  EPA  adopts  electronic 
commenting  more  broadly  in  its 
rulemaking  activities.  Electronic 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  ListServe  function  raise  some 
novel  issues  that  are  discussed  below  in 
this  Unit. 

To  submit  electronic  comments, 
persons  can  either  "subscribe"  to  the 
Internet  ListServe  application  or  "post" 
comments  to  the  EPA  Bulletin  Board.  To 
"Subscribe"  to  the  Internet  ListServe 
apphcation  for  this  Notice,  send  an  e- 
mail  message  to: 

hstserver@unixmail.rtpnc.epa.gov  that 
says  "Subscribe  OPP-30000-60  <first 
name>  <last  name>."  Once  you  are 
subscribed  to  the  ListServe,  comments 
should  be  sent  to:  OPP-30000- 
60@unixmail.rtpnc.epa.gov. 

For  online  viewing  of  submissions 
and  posting  of  comments,  the  public 
access  EPA  Bulletin  Board  is  also 
available  by  diafing  202-488-3671, 
enter  selection  "DMAlL,"  user  name 
"BB— USER"  or  919-541-4642,  enter 
selection  "MAIL,"  user  name  "BB — 
USER."  When  dialing  the  EPA  Bulletin 
Board  type  <Retum>  at  the  opening 
message.  When  the  "Notes"  prompt 
appears,  type  "open  OPP-  30000-60"  to 
access  the  posted  messages  for  this 
document.  To  get  a  listing  of  all  files, 
type  "dir/all"  at  the  prompt  line. 
Electronic  comments  can  also  be  sent 
directly  to  EPA  at: 

Docket-OPPTS@epamail.epa.gov. 

To  obtain  further  information  on  the 
electronic  comment  process,  or  on 
submitting  comments  on  this  Notice 
electronically  through  the  EPA  Bulletin 
Board  or  the  Internet  ListServe,  please 
contact  John  A.  Richards  (Telephone: 
202-260-2253;  FAX:  202-260-3884; 
Internet: 
richards.john@epamail.epa.gov). 


IMI 


Persons  who  comment  on  this  Notice, 
and  those  who  view  comments 
electronically,  should  be  aware  that  this 
experimental  electronic  commenting  is 
administered  on  a  completely  public 
system.  Therefore,  any  personal 
information  included  in  comments  and 
the  electronic  mail  addresses  of  those 
who  make  comments  electronically  are 
automatically  available  to  anyone  else 
who  views  the  comments.  Similarly, 
since  all  electronic  comments  are 
available  to  all  users,  commenters 
should  not  submit  electronically  any 
information  which  they  beHeve  to  be 
CBI.  Such  information  should  be 
submitted  only  directly  to  EPA  in 
writing  as  described  earlier  in  this  Unit. 

Commenters  and  others  outside  EPA 
may  choose  to  comment  on  the 
comments  submitted  by  others  using  the 
OPP-30000-60  ListServe  or  the  EPA 
Bulletin  Board.  If  they  do  so,  those 
comments  as  well  will  become  part  of 
EPA's  record  for  this  rulemaking. 
Persons  outside  EPA  wishing  to  discuss 
comments  with  commenters  or 
otherwise  communicate  with 
commenters  but  not  have  those 
discussions  or  communications-sent  to 
EPA  and  included  in  the  EPA 
rulemaking  record  should  conduct  those 
discussions  and  communications 
outside  the  OPP-30000-60  ListServe  or 
the  EPA  Bulletin  Board. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  in  the  OPP-30000-60 
ListServe  or  the  EPA  Bulletin  Board,  in 
accordance  with  the  instructions  for 
electronic  submission,  into  printed, 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  All  the  electronic  comments 
will  be  available  to  everyone  who 
obtains  access  to  the  OPP-30000-60 
ListServe  or  the  EPA  Bulletin  Board; 
however,  the  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent.  (Comments 
submitted  only  in  written  form  will  not 
be  transferred  into  electronic  form  and 
thus  may  be  accessed  only  by  reviewing 
them  in  the  PubUc  Response  and 
Program  Resources  Branch  as  described 
above.) 

Because  the  electronic  comment 
process  is  still  experimental,  EPA 
cannot  guarantee  that  all  electronic 
comments  will  be  accurately  converted 
to  printed,  paper  form.  If  EPA  becomes 
aware,  in  transferring  an  electronic 
comment  to  printed,  paper  form,  of  a 


problem  or  error  th  Jt  residts  in  an 
obviously  garbled  f  omment,  EPA  will 
attempt  to  contact  the  comment 
submitter  and  advise  the  submitter  to 
resubmit  the  comment  either  in    . 
electronic  or  written  form.  Some 
commenters  may  choose  to  submit 
identical  comments  in  both  electronic 
and  written  form  to  ensure  accuracy.  In 
that  case,  EPA  requests  that  commenters 
clearly  note  in  both  the  electronic  and 
written  submissions  that  the  comments 
are  duplicated  in  the  other  medium. 
This  will  assist  EPA  in  processing  and 
filing  the  comments  in  the  rulemaking 
record. 

As  with  ordinary  written  comments, 
at  the  time  of  receipt  EPA  will  not 
attempt  to  verify  the  identities  of 
electronic  commenters  nor  to  review  the 
accuracy  of  electronic  comments. 
Electronic  and  written  comments  will 
be  placed  in  the  rulemaking  record 
without  any  editing  or  change  by  EPA 
except  to  the  extent  changes  occur  in 
the  process  of  converting  electronic 
comments  to  printed,  paper  form. 

If  it  chooses  to  respond  officially  to 
electronic  comments  on  this  Notice, 
EPA  will  do  so  either  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  docimient  placed  in  the 
rulemaking  record  for  this  Notice.  EPA 
wrill  not  respond  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
conversion  to  printed,  paper  form  as 
discussed  above.  Any  conununications 
from  EPA  employees  to  electronic 
commenters,  other  than  those  described 
in  this  paragraph,  either  through 
Internet  or  otherwise  are  not  official 
responses  from  EPA. 

XIV.  Public  Docket 

The  Agency  has  established  a  public 
docket  [OPP-30000-60)  for  the  triazine 
Special  Review.  This  pubUc  docket  will 
include:  (1)  The  preliminary  notification 
to  the  registrants  concerning  the  Special 
Review  of  the  triazines;  (2) -all  wTitten 
comments  and  materials  [other  than 
claimed  confidential  business 
information  (CBI)]  submitted  to  the 
Agency  in  response  to  the  preliminary 
notification;  (3)  this  notice;  (4)  any  other 
notices  pertinent  to  the  Special  Review: 
(5)  non-CBI  docimients  and  copies  of 
written  comments  or  other  materials 
submitted  to  the  Agency  in  response  to 
the  pre-Special  Review  registrant 
notification,  this  notice,  and  any  other 
Notice  regarding  the  triazines  submitted 
at  any  time  during  the  Special  Review 
process  by  any  person  outside 
government;  (6)  all  dociunents  or  otner 
written  materials  concerning  the 
triazines  Special  Review  provided  by 
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the  Agency  to  any  person  or  party 
outside  of  government;  (7)  a  transcript 
of  all  public  meetings  held  by  the 
Agency  for  the  purpose  of  gathering 
information  on  the  triazines;  (8) 
memoranda  describing  each  meeting 
held  during  the  Special  Review  process 
between  Agency  personnel  and  any 
person  outside  government;  and  (9)  a 
current  index  of  materials  in  the  public 
docket.  On  a  monthly  basis,  the  Agency 
will  distribute  a  compendium  of  indices 
for  newly  received  comments  and 
documents  that  have  been  placed  in  the 
public  docket  for  this  Special  Review. 
This  compendium  will  be  distributed  by 
mail  to  those  members  of  the  public 
who  have  specifically  requested  such 
material  for  this  Special  Review 
pursuant  to  40  CFR  154.15  (f)(3). 

XV.  References 

The  following  list  of  references 
includes  all  dociunents  cited  in  this 
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public  docket  for  this  Special  Review 
(Docket  Number  "OPP-30000-60).  The 
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The  record  includes  the  following 
information: 

1.  U.S.  Environmenta]  Protection  Agency. 
Preliminary  Notification  of  Special  Review  of 
Atrazine.  Februan  8.  1994. 

2.  U.S.  Environmental  Protection  Agency. 
Preliminary  Notification  of  Special  Review  of 
Cyanazine.  February  8, 1994. 

3.  U.S.  Environmental  Protection  Agency. 
Preliminary  Notification  of  Special  Review  of 
Simazine.  February  8. 1994. 

4.  U-S.  Eavironmental  Protection  Agency. 
Preliminary  Notification  of  Special  Review  of 
Alrazine.  August  17, 1988. 

5.  U.S.  Environmental  FVotection  Agency. 
Preliminary  Notification  of  Special  Review  of 
Atrazine.  August  24. 1989. 

6.  U.S.  Environmental  Protection  Agency. 
Federal  Register  Notice  (57  FR  29309).  July 
1,1992. 

7.  U.S.  Env-ironmental  Protection  Agency. 
Federal  Register  Notice  (59  FR  1B120). 
Voluntary  (Dancellation  of  the  Registrations  of 
Simazine  for  Use  in  Swimming  Pools,  Hot 
Tubs  and  Whirlpool  Baths.  April  15,  1994. 

8.  U.S.  Environmental  Protection  Agency. 
Federal  Register  Notice  (59  FR  34614). 
Notice  of  Intent  to  Cancel  the  Registrations  of 
Nucio  Dry  Granular  Algaecide,  Nuclo  Dry 
Algaedde  90.  Winterizing  Algaecide,  and 
Algicil  Plus.  July  6, 1994." 

9.  Mayhew.  dIa.;  Taylor,  CD.;  Smith,  S.H. 
and  Banas,  D.A  Twenty-four  Month 
Confined  Chronic  Oral  Toxicity  and 
Oncogenicity  Study  in  Rats  Utiliring 
.^trazine  TecknicaL  Conducted  by  American 
Biogenics  Corporation  for  Ciba-Geigy  Corp. 
Study  No.  410-1102.  Accession  No.  262714- 
262727.  April  29,  1986. 

10.  Hazelette,  J.R.,  and  Green,  }.D.  Atrazine 
Technical:  91-Week  Oral  Carcinogenicity 

Study  in  Mice.  MRID  Na  4O431302.  Study 
N  J.  842120.  Testing  Facility:  Division  of 


Toxicology/Pathology,  Ciba-(}eigy  Corp. 
October  30,  1987. 

11.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Judith  W.  Hauswirth, 
Office  of  Pesticide  Programs.  Health  Effects 
Division:  "Peer  Review  of  Atrazine."  June  6, 
1988. 

12.  U.S.  Eni'ironmental  Protection  Agency. 
Memorandum  from  Judith  W.  Hauswirth. 
Office  of  Pesticide  Programs,  Health  Effects 
Division:  "Second  Peer  Review  of  Atrazine." 
August  1, 1988. 

13.  U.S.  Enviromnental  Protection  Agency. 
Memorandum  from  Marion  P.  Copley,  Office 
of  Pesticide  Programs.  Health  Effects 
Division:  "Third  Peer  Review  of  Atrazine  - 
Reevaluation  Following  the  September  7. 
1988  Scientific  Advisory  Panel  Review." 
November  22, 1988. 

14.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Marion  P.  Copley.  Office 
of  Pesticide  Programs.  Health  Effects 
Division:  "Follow-up  to  the  Third  Peer 
Review  of  Atrazine."  April  27, 1989. 

15.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  C  J.  Nelson.  Office  of 
Pesticide  Programs,  Health  Effects  Division 
"Atrazine  -  Updated  Qualitative  and 
Quantitative  Risk  Assessment  from  a  Rat  2- 
Year  Chronic  Oral  Toxicity/Oncogenicity 
Study."  August  23, 1988. 

16.  U.S,  Environmental  Protection  Agencv. 
Memorandum  from  Marion  P.  Copley,  Office 
of  Pesticide  Programs.  Health  Effects 
Division:  "ID  0808030:  Atrazine; 
Reevaluation  of  Chronic  Toxicity  in  the  1- 
year  Dog  SUidy."  December  19, 1989. 

17.  McCormick,  C.C.  and  A.T.Arthur: 
"Simazino-Technical:  104-Week  Oral 
Chronic  Toxicity  and  Carcinogenicity  Study 
in  Rats."  April  12. 1988.  MRID  Number: 
406144-05.  Study  Number  2-O01109. 
Testing  Facility:  Pharmaceuticals  Division. 
Ciba-Geigy  Corp. 

18.  Hazelette.  J.R.  and  Green.  J.D. 
Simazine  Technical.  95-Week  Oral  Toxicity/ 
Oncogenicity  Study  in  Mice.  MRID  No. 
40614404.  Study  No.  842121.  Testing 
Facility:  Pharmaceuticals  Division,  Ciba- 
Geigy  Corp.  April  4, 1988. 

19.  Lasinski,  E.;  Kapaghian,  J.  and  Green, 
J.  Gene  Mutation  Test:  Simazine  Technical. 
MRID  No.  40614406.  Study  No.  87038; 
872269.  Unpublished  study  prepared  by 
Ciba-Geigy  Corp.  1987. 

20.  U.S.  Environmental  Protection  Agency-. 
Memorandum  from  Esther  Rinde,  Office  of 
Pesticide  Programs.  Health  Effects  Division: 
"Peer  Review  of  Simazine."  July  31. 1989. 

21.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Bemice  Fisher,  Office  of 
Pesticide  Programs,  Health  Effects  Division. 
"Simazine  -  Quantitative  Risk  Assessment, 
Two  Year  CSironic/Oncogenicity  Sprague- 
Dawley  Rat  Study."  June  5, 1989. 

22.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Henry  Spencer,  Office  of 
Pesticide  Programs,  Health  Effects  Division. 

"Peer  Review  of  Simazine  Following  Sj\P 
Review."  May  24,  1990. 

23.  Bogdanffy,  M.S.;  Combined  chronic 
toxicity/oncogenicity  study  with  cyanazine 
in  rats.  Unpublished  report  prepared  by 
Haskell  Laboratory  and  submitted  by  E.I. 
DuPont  de  Nemours  and  company.  Study  No. 
23-90.  MRID  No.  415099-02.  Mav  11. 1990. 


24.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  William  Dykstra  and 
George  Z.  Ghali,  Office  of  Pesticide  Programs 
Health  Effects  Divistoa.  "Peer  Review  of 
Cyanazine  (Bladex)."  May  21. 1991. 

25.  Jannasdi.  M.,  V.  Sawin.  "Genetic 
Toxicity  Assay  of  Bladex  Herbicide:  Gene 
Mutation  Assay  in  Mammalian  Cells  in 
Culture,  L5178Y.  Mouse  Lymphoma  Cells: 
Project  No.  61282."  Unpublished  study 
prepared  by  WestholJow  Research  Center. 
1986. 

26.  "Determination  of  Unscheduled  DNA 
Synthesis  in  Rat  Spennatocytes  following  in 
vivo  Exposure  to  Cyanazine  by  Oral  Gavage." 
Haskell  Laboratory.  Studv  No.  281-93.  April 
18, 1993. 

27.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Reto  Engler,  Office  of 
Pesticide  Programs.  Health  Effects  Division. 
"Cyanazine;  Quantitative  Estimate  of 
Carcinogenic  Risk:  Oral  Slope  Factor."  June 
14, 1993. 

28.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Jerome  Blondell.  Office 
of  Pesticide  Programs,  Health  Effects 
Division.  "Italian  Triazine  Cancer 
Epidemiology  Studi^.  HED  Project  No.  0- 
1573."  September  21, 1990 

29.  Munger,  R,  P.  Isacson,  M.  Kramer.  J 
Hanson,  T.  Bums,  K.  Cherryholmes.  And  W. 
Hausler,  Jr.  "Birth  Defects  and  Pesticide 
Contaminated  Water  SuppH^  in  Iowa." 
Presented  at  Society  for  Epidemiologic 
ResearcJi.  Minneapolis.  MN.  June  1992. 

30.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Jerome  Blondell,  Office 
of  Pesticide  Piograms.  Health  Effects 
Division.  "Review  of  Midwest  Cancer 
Epidemiology  Studies  Related  to  Triazines. 
HED  Project  No.  INTRA-0141."  February  14, 
1991. 

31.  Thornton,  J.  "Breast  Cancer  and  the 
Enviroament:  The  Chlorine  Connection." 
Greenpeace.  1992 

32.  Davis.  D.  L..  et.  aL  "Medical 
Hypothesis:  Xenoestrogens  As  Preventable 
Causes  of  Breast  Cancer."  Environmental 
Health  Perspectives.  VoL  101.  No.  5.  October 
1993. 

33.  U.S.  Environmental  Protection  Agency. 
Letter  from  Penelope  A  Fenner-Crisp,  Office 
of  Pesticide  Programs.  Health  Effects  Division 
to  Thomas  J.  Parshley.  Ciba-Geigy 
Corporation.  May  8, 1994. 

34.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Ralph  Cooper.  Office  of 
Research  and  Development  Developmental 
Toxicology  Division.  "Review  of  ,\trazine 
Hormonal  Data."  May  31,  1994. 

35.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Thomas  M.  Crisp.  Office 
of  Research  and  Development,  Reproductive 
and  Developmental  Toxicology  Branch. 
"Review  and  Evaluation  of  Ciba-Geigy's 
Atrazine/Hormone  Studies  (MRID  427439-02 
and  -03).  along  with  their  Oveniew  429425- 
00  Document."  March  1.  1994. 

36.  U.S.  Enviromnental  Protection  Agency. 
Memorandum  from  John  Abbotts,  Office  of 
Pesticide  Programs.  Health  Effects  Division. 
"Determination  of  Anticipated  Residues." 
September  22. 1992. 

37.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Richard  Griffin,  Office  of 
Pesticide  Programs.  Health  Effects  Division. 


Federal  Register  /  Vol.  59,  No.  225  /  Wednesday,  November  23.  1994  /  Notice  60443 


"Revised  Dietary  Exposure  Analysis  for 
Atrazine  Special  Review."  May  21.  1990. 

38.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Richard  Griffin,  Office  of 
Pesticide  Programs.  Health  Effects  Division. 
"Carcinogenic  Risk  for  Simazine  Registered 
Commodities."  February  19. 1991. 

39.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Stephen  A.  Schaible, 
Office  of  Pesticide  Programs,  Health  Effects 
Division.  "Carcinogenic  Risk  Assessment  for 
Cyanazine  Using  a  Qi*  of  1.0  (mg/kg/day) '." 
October  25, 1994. 

40.  U.S.  Environmental  Protection  Agency. 
Federal  Register  Notice  (59  FR  42261). 
August  17, 1994. 

41.  U.S.  Environmental  Protection  Agency. 
Federal  Register  Notice  (56  FR  3526). 
January  30,  1991. 

42.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  George  Z.  Ghaii,  Office  of 
Pesticide  Programs.  Health  Effects  Division. 
"Report  of  OPP  RfD/Peer  Review  on 
Atrazine."  April  27. 1993. 

43.  Ciba-Geigy  Corporation.  "Petition  to 
the  Environmental  Protection  Agency  for 
Reconsideration  of  and  Request  for  Stay  of 
the  MCLG  and  MCL  for  Atrazine.  56  FR  3526 
(January  30. 1991)."  November  16, 1993. 

44.  U.S.  Environmental  Protection  Agency. 
Letter  from  Carol  M.  Browner,  Administrator. 
"Petition  for  Reconsideration  and 
Administrative  Stay  of  Drinking  Water 
Regulations."  October  17, 1994. 

45.  U.S.  Environmental  Protection  Agency. 
Federal  Register  Notice  (57  FR  31776).  July 
17.1992. 

46.  DuPont  Agricultural  Products.  Letter 
from  Tony  E.  Catka  to  Margaret  Stasikowski, 
Office  of  Water,  Health  and  Ecological 
Criteria  Division.  "Scientific  Basis  for 
Evaluating  the  Cyanazine  HAL."  August  30. 
1993. 

47.  U.S.  Environmental  Protection  Agency. 
Draft  Water  Resources  Impact  Analysis  for 
the  Triazine  Herbicides.  Office  of  Pesticide 
Programs,  Environmental  Fate  and  Effects 
Division.  February  1992. 

48.  DuPont  Agricultural  Products.  Letter 
from  Tony  Catka  to  Robert  Taylor:  section 
6(a)(2)  data  submitted  October  18, 1991. 

49.  Ciba-Geigy  Corporation.  Letter  from 
Karen  Stumpf  to  Rot)ert  Taylor:  section 
6(aH2)  data  submitted  June  8, 1994.  MRID 
No.  43267401. 

50.  Blasland  and  Bouck  Engineers.  "Final 
Report:  Investigation  of  Atrazine  in  Hoover 
Reservoir."  November  1991. 

51.  Kloibel,  S.  "1990  Rathbun  Reservoir 
Water  Quality  Monitoring."  MRID  No. 
43065801.  1993. 

52.  Goolsby,  D.A.,  L.L.  Boyer  and  G.E. 
Mallard.  "Selected  Papers  on  Agricultural 
Chemicals  in  Water  Resources  of  the 
Midcontinental  United  States."  U.S. 
Geological  Survey  -  Report  No.  93-418. 1993. 

53.  Tierney.  D.  "A  Review  of  Surface  Water 
Monitoring  for  Atrazine  in  the  Chesapeake 


Bay  Watershed  (1976-1991)."  MRID  No. 
42547109.  Submitted  by  Ciba-Geigy 
Corporation  Novemt)er  3. 1992. 

54.  Goolsby.  D.A.  and  E.M.  Thurman. 
"Herbicides  in  Rivers  and  Streams  of  the 
Upper  Midwestern  United  States." 
Proceedings  of  the  46th  Annual  Meeting  of 
the  Upper  Mississippi  River  Conser\'ation 
Committee.  1991. 

55.  Holden,  P.  and  C.  Eiden.  "State  Ground 
Water  Monitoring  Study  for  Atrazine  and  Its 
Major  Degradation  Products  in  the  United 
States."  First  and  Second  Reports. 
Unpublished  studies  submitted  by  Ciba- 
Geigy  Corporation.  Lab  Project  No.  174-91. 
MRID  Nos.  43016507  and  43215001.  1993 
and  1994. 

56.  Meyer.  M.T.  and  Thurman.  E.M. 
"Transport  of  Cyanazine  and  Atrazine 
Metabolites  in  the  Unsaturated  Zone." 
Presented  at  the  American  Chemical  Society 
Meeting.  Division  of  Environmental 
Chemistry,  Washington.  D.C.,  August  21-25, 
1994. 

57  Goolsby,  DA..  E.M.  Thurman  and  ML. 
Pomes.  "Herbicides  in  Atmospheric  Wet 
Deposition  in  the  Upper  Midwest  and 
Northeast  United  States."  Presented  at  201st 
American  Chemical  Society  National 
Meeting,  Atlanta,  GA.  April  14-19, 1991. 

58.  Goolsby,  D.A.  and  E.M.  Thurman. 
"Deposition  of  Herbicides  in  Rainfall  in  the 
Midwest  and  Northeast  United  States. 
19901991."  Presented  at  1993  American 
Geophysical  Union  Spring  Meeting. 
Baltimore.  MD.  May  24-28. 1993. 

59.  Hatfield,  J.L..  J.H.  Prueger,  R.L.  Pfeiffer 
and  T.R.  Steinheimer.  "Precipitation  Quality 
in  the  Rural  Areas  of  Iowa."  Presented  at  Soil 
and  Water  Conservation  Society  Symposium, 
Minneapolis,  MN.  February  21-24, 1993. 

60.  U.S.  Environmental  Protection  Agency 
Memorandum  from  Mike  Beringer,  Office  of 
Pesticide  Programs,  He.alth  Effects  Division. 
"Drinking  Water  Risk  Estimates  for  Triazines 
PDl."  October  6,  1994. 

61.  Ershow,  AG.  and  K.P.  Cantor.  "Total 
Water  and  Tap  Water  Intake  in  the  United 
States:  Population-Based  Estimates  of 
Quantities  and  Sources."  May  1989. 

62.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Stephen  Schaible,  Office 
of  Pesticide  Programs,  Health  Effects 
Division.  "Carcinogenic  Risk  Assessment  for 
Triazine  Herbicides  in  Drinking  Water, 
Assuming  Less  Than  MCL  Residues."  August 
17, 1993. 

63.  U.S.  Environmental  Protection  Agency. 
Letter  from  Margaret  Stasikowski  to  Leslie  A. 
Warner.  DuPont  Agricultural  and  Regulatory 
Affairs.  April  14, 1994. 

64.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Michael  Beringer,  Office 
of  Pesticide  Programs,  Health  Effects 
Division.  "Revised  Occupational  and 
Residential  Risk  Assessment  for  the 
Triazines."  March  7, 1994. 

65.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Michael  Beringer,  Office 


of  Pesticide  Programs,  Health  Effects 
Division.  "Revised  MOE  and  Cancer  Risk 
Estimates  for  Atrazine  Use  on  Turf."  August 
11,1994. 

66.  U.S.  Environmental  Protection  Agency. 
Memorandum  from  Heruy  Spencer,  Office  of 
Pesticide  Programs,  Health  Effects  Division. 
"Atrazine  Kinetic  Data  Use  In  Exposure  and 
Risk  Assessments."  March  25, 1993. 

67.  Eisler,  R.  "Atrazine  Hazards  to  Fish, 
Wildlife,  and  Invertebrates:  A  Synoptic 
Review."  U.S.  Fish  and  Wildlife  Service 
Biological  Report  85.  1989. 

68.  Kansas  Department  of  Health  and 
Environment.  "Atrazine  in  Kansas."  March 
1989. 

69.  Huber,  W.  "Toxicological  Relevance  of 
Atrazine  in  Aquatic  Ecosystems." 
Environmental  Toxicology  and  Chemistrv. 
Vol.12.  1993. 

70.  Parrish,  R.  "Effects  of  Atrazine  on  Two 
Freshwater  and  Five  Marine  Algae." 
Laboratory  No.  H82-500.  Conducted  by  EG 
and  G  Bionomics,  Maine  Research 
Laboratory,  Pensacola,  FL.  Submitted  by  Ciba 
Geigy  Corp.,  Greenstwro.  NC.  MRID  No. 
41065204.  1978. 

71  Hughes.  J.S.  and  T.L  Williams. 
"Cyanazine:  Toxicity  to  Navicula 
pelliculosa."  Laboratory  Study  ID  No.  B382- 
165-3.  Conducted  by  Malcolm  Pirnie.  Inc., 
Tarrytown,  NY.  Submitted  by  E.  I.  DuPont 
deNemours  and  Co..  Inc.  Wilmington,  DE. 
1993. 

72.  Thompson,  S.G.  and  J.P.  Swigert. 
"Simazine:  A  5-Day  Toxicity  Test  with  the 
Freshwater  Alga  (Anabaena  flos-aquae)."  Lab 
Project  No.  108A-129.  Conducted  by  Wildlife 
International  Ltd..  Easton.  MD.  Submitted  by 
Ciba  Geigy  Corp..  Greensboro,  NC.  1992. 

73.  U.S.  Environmental  Protection  Agency 
Memorandum  from  Henry  Nelson  and 
Sharlene  Matten.  "Surface  Water  Analysis 
and  Aquatic  Plant  Risk  Quotients  - 
Comparison  of  Maximum  Concentrations  to 
Plant  ECioS.  October  14, 1994. 

74.  U.S.  Environmental  Protection  Agency 
Note  from  Bob  Torla.  Office  of  Pesticide 
Programs.  Biological  and  Economic  Analysis 
Division.  "Update  of  Triazine  Usage 
Estimates."  August  11, 1994. 

75.  U.S.  Environmental  Protection  Agency 
Federal  Register  Notice  (59  FR  6020). 
February  9, 1994. 

List  of  Subjects 

Enviromental  protection,  chemicals, 
pesticides  and  pest: 

Dated:  November  9, 1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prex'ention, 
Pesticides  and  Toxic  Substances. 

|FR  Doc.  94-28553  Filed  11-22-94:  8:45  am' 

BILUNO  CODE  aS«0-60-F 


f 


Wednesday 
November  23,  1994 


1^ 

~s 

J 

^ 

^     ^^ 

w 

'    'a 

9    S 

5 

I'lu^i 

1 

J 

W 

r 

i 

- 

Part  III 


Environmental 
Protection  Agency 


40  CFR  Part  2,  et  aL 

Public  Information  and  Confidentiality 

Regulations;  Proposed  Rule 


60446       Federal  Register  /  Vol.  59,  No.  225  /  Wednesday,  November  23,  1994  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  2, 57. 85, 86, 122, 123, 
145, 233,  260, 270,  271,  281,  350,  403, 
704,  707, 710, 712, 716,  717, 720,  723, 
750,  and  790 

[FRL-4736-21 

RIN  2020-AA21 

Public  Information  and  Confidentiality 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  modify 
certain  regulations  governing  the 
Freedom  of  Information  Act  confidential 
business  information.  This  proposal 
makes  numerous  changes  intended  to 
simplify  and  expedite  handling  of 
confidential  data. 

DATES:  Comments  will  be  accepted  until 
January  23, 1995. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Donald  A.  Sadowsky, 
General  and  Information  Law  Division 
(2379),  Office  of  General  Counsel, 
Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  A.  Sadowsky,  Office  of  General 
Counsel.  Telephone  202/260-5469. 
SUPPt.EMENTARY  INFORMATION:  On  May 
20. 1975  EPA  published  in  the  Federal 
Register  (40  FR  21987)  a  proposed  rule 
concerning  procedures  for  the  treatment 
of  confidential  business  information 
(CBI)  submitted  under  various 
environmental  statutes.  This  final  rule 
was  published  on  September  1. 1976  (41 
FR  36902).  and  codified  as  40  CFR  part 
2.  subpart  B.  Rules  governing  treatment 
of  CBI  submitted  under  additional 
environmental  statutes  were 
promulgated  on  September  8. 1978  (43 
FR  40003).  December  18. 1985  (50  FR 
51663).  and  July  29. 1988  (53  FR  28772). 
EPA  pubUshed  additional  rules 
concerning  confidentiality  on  January  5, 
1993  (58  FR  457)  and  February  5. 1993 
(58  FR  7187). 

The  contents  of  today's  preamble  are 
listed  in  the  following  outline: 

A.  Introduction 

B.  Up-front  Assertion  of  and  Definition  of 

Confidentiality  Claims 

1.  Assertion  of  Claims 

2.  Deflnition  of  Claims 

3.  Retroactivity 

C.  Sanitization  and  Aggregation  of  Data 

D.  Requirement  to  Make  a  Final 

Determination  of  Confidentiality  When 
.        Information  Claimed  as  Confidential  is 
I        Requested  Pursuant  to  the  Freedom  of 
k       Information  Act 


E.  Up-front  Substantiation  of  Confidentiality 

Claims  Upon  Submission  of  Information 
to  EPA 

F.  Expiration  of  Confidentiality  Claims: 

Sunset  Provisions 

1.  Rationale 

2.  Operation  of  Sunset  Provisions 

3.  Authority 

4.  Other  Issues 

G.  Eligibility  of  Voluntarily-subniitted 

Information  for  Confidential  Treatment 

1.  Critical  Mass 

2.  Definition  of  "Voluntarily  Submitted" 

3.  Requests  for  Substantiation 

4.  Advance  Confidentiality  Determinations 

5.  Class  Determinations 

H.  Implementation  of  Final  Determinations 

by  Program  Offices 
I.  Delegation  of  Authority  to  Perform 

Functions  Under  part  2 

1.  Final  Confidentiality  Determinations  With 

Respect  to  Data  Submitted  Under  the 
Toxic  Substances  Control  Act  (TSCA), 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (RFRA),  and  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA) 

2.  Delegation  of  Part  2,  Subpart  B  Functions 

to  Part-time  Attorneys 
).  Definition  of  Legal  Office 
K.  Class  Determinations 
L.  Effect  of  Previous  Confidentiality 

Determinations 

1.  Previous  Determinations  by  a  Federal 

Court  or  EPA  Legal  Office  That 
Information  Is  Not  Entitled  to 
Confidentiality 

2.  Previous  Determinations  by  a  Federal 

Agency  or  by  a  State  or  Local 
Government  Entity 
M.  Agency  Requirements  When  Requesting 
Comments  Justifying  a  Confidentiality 
Claim;  Untimely  Responses 

1.  Agency  Requirements  to  Verify  Receipt 

and  Response 

2.  Codification  of  Class  Determination  1-83 
N.  Advance  Notice  of  Disclosure  of  CBI  to 

Persons  Authorized  to  Receive  It; 
Recordkeeping  of  Disclosures 

1.  Form  of  Notice 

2.  Contract  or  Subcontract  Number 

3.  Response  to  Comments 

4.  Records  of  Disclosures 

0.  Disclosure  to  Foreign  Governments  and 

International  Organizations 
P.  Safeguarding  of  Confidential  Information 

by  Enrollees  Under  the  Senior 

Environmental  Employment  (SEE) 

Program 
Q.  Disclosure  to  Federal  Agencies  for  Law 

Enforcement  Purposes 
R  Reconciliation  of  Program-Specific 

Confidentiality  Provisions  with  Part  2 

5.  Changes  to  Rules  Governing  Certain 

Information  Obtained  Under  the  Clean 
Air  Act 

1.  Applicability  of  40  CFR  2.301.  Special 

Rules  for  the  Clean  Air  Act 

2.  Basic  Rules  Which  Apply  Without  Change 

and  Assertion  of  Claims 

3.  Changes  to  Specific  Clean  Air  Act 

Regulations  Under  Parts  57,  85,  and  86 

4.  Substantive  Criteria  for  Confidentiality 

Determinations:  Production  and 
Consumption  Allowances  Under  Title  VI 

5.  Confidentiality  of  Certain  Emission  Data 


6.  Confidentiality  of  Gasoline  Performanrp 

Baselines 
T.  Changes  to  Rules  Governing  Certain 

Information  Obtained  Under  the  Clean 

Water  Act 

1.  Substantive  Criteria  for  Use  in 

Confidentiality  Determinations 

2.  Changes  to  Specific  Clean  Water  Act 

Regulations  Under  Parts  122, 123,  233, 
and  403 
U.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the  Safe 
Drinking  Water  Act 

1.  Substantive  Criteria  Used  in 

Confidentiality  Determinations 

2.  Changes  to  Specific  Safe  Drinking  Water 

Act  Regulations  Under  Part  145 
V.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the  Solid 
Waste  Disposal  Act 

1.  Disclosure  of  Hazardous  Waste  Export 

Information 

2.  Changes  to  Specific  Resource  Conservatior 

and  Recovery  Act  Regulations  Under 
Parts  270.  271,  and  281 

3.  Change  to  List  of  Authorities 

W.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the  Toxic 
Substances  Control  Act 

1.  Signature  of  a  Senior  Management  Official 

for  Some  Confidentiality  Claims  and 
Substantiations 

2.  Up-front  Substantiation  of  Confidentiality 

Claims  for  Chemical  Identity 

3.  Definition  of  Health  and  Safety  Data 

4.  Disclosure  of  Health  and  Safety  Data 

5.  Reconciliation  of  TSCA  Program-specific 

Rules  With  Part  2  Rules 

6.  Sunset  Provisions 

X.  Changes  to  Rules  Governing  Certain 

Information  Obtained  Under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act 

1.  Codification  of  1978  Interim  Procedures 

2.  Incorporation  of  FIFRA  Program 

Provisions  Regarding  CBI 

3.  Release  in  Emergency  Situations 

4.  Pesticide  Export  Policy 
Executive  Order  12866 
Paperwork  Reduction  Act 
Regulatory  Flexibility  Act 

A.  Introduction 

EPA,  in  its  data  collection  and 
information  disclosure  needs, 
administers  a  variety  of  statutes 
pertaining  to  the  protection  of  the 
environment  (e.g.,  the  Toxic  Substances 
Control  Act,  Resource  Conservation  and 
Recovery  Act,  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act,  Clean 
Air  Act,  and  Federal  Water  Pollution 
Control  Act),  each  with  differing  data 
collection  requirements  and  di^ering 
requirements  for  disclosure  of 
information  to  the  public.  The  Agency 
collects  chemical,  process,  waste 
stream,  financial,  and  other  data  fitim 
tens  of  thousands  of  facilities  in  many 
sectors  of  American  business. 
Companies  fi^quently  consider  this 
information  vital  to  their  competitive 
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\  osition,  and  claim  it  as  confidential 
i  usiness  information  (CBI). 

In  the  course  of  its  daily  business,  the 
Agency  often  has  a  need  to 
communicate  CBI  during  the  process  of 
rulemaking,  to  its  contractors,  in 
response  to  requests  under  the  Freedom 
of  Information  Act  (FOIA).  in  litigation, 
etc.  In  particular.  EPA  receives  a  large 
number  of  FOIA  requests  for  an  agency 
its  size  (exceeded  only  by  three  other 
Federal  agencies).  TTie  Agency  receives 
upwards  of  40.000  FOLA  requests 
annually,  and  the  number  of  requests 
grows  each  year.  A  large  number  of 
these  requests  encompass  information 
claimed  as  CBI  (although  obtaining  CBI 
may  not  necessarily  be  the  objective  of 
the  requestor;  see  section  D.,  below). 

To  manage  this  volume  of 
confidential  information  while 
protecting  both  the  confidentiality  of 
competitively  valuable  information  and 
the  rights  of  FOIA  requestors.  EPA 
instituted  in  40  CFR  part  2.  subpart  B, 
e  set  of  procedures  for  handling  and 
disclosing  information  claimed  as  CBI. 
Although  these  regulations  have 
succeeded  in  protecting  business 
information,  changes  in  case  law  and  in 
Agency  workload,  practice,  and 
statutory'  authority  require  changes  in 
the  existing  part  2  regulations  in  order 
that  they  may  continue  to  effectively 
and  efficiently  guide  the  Agency  in  its 
stewardship  of  business  information. 
EPA  proposes  to  modify  these 
regulations  to  eliminate  unnecessary 
procedures,  and  to  stre.amline  and 
expedite  activities  involving 
confidential  business  information. 
These  proposals  are  detailed  below. 

B.  Up-firont  Assertion  of  and  Definition 
of  Confidentiaiity  Claims 

EPA  proposes  to  modify  §  2.203  so 
that  the  Agency  would  protect  only 
information  expUcitly  claimed  as 
confidential. 

t  Assertion  of  Claims 

Before  releasing  business  information 
to  the  public,  either  in  response  to  a 
FOIA  request  or  otherwise,  40  CFR 
2  204  requires  that  the  Agency 
determine  whether  the  submitter  of  the 
information  has  claimed  the  information 
as  confidential.  If  the  Agency's  records 
reveal  a  CBI  claim  for  the  information, 
part  2  provides  a  series  of  procedures 
governing  whether  and  how  such 
information  may  be  disclosed. 

Moreover,  under  existing  regulations, 
even  if  the  submitter  has  not  previously 
asserted  a  CBI  claim,  EPA  must  inquire 
whether  the  submitter  wishes  to  assert 
a  claim  if  the  information  is  such  that 
•  be  submitter  might  be  expected  to 
r  ijject  to  its  release  (unless,  pursuant  to 


§  2.203(a).  the  submitter  was  furnished 
notice  when  EPA  requested  the 
information  that  if  no  CBI  claim  was 
asserted  when  the  information  was 
receiv-ed,  EPA  may  make  the 
information  available  to  the  public 
without  further  notice).  Current 
regulations  thus  frequently  put  Agency 
employees  in  the  position  of  ha\'ing  to 
guess  whether  a  submitter  would  object 
to  disclosure  of  the  information. 

EPA  believes  that  the  submitter  is  in 
the  best  position  to  know  whether  there 
would  be  an  objection  to  disclosure,  and 
that  it  is  unreasonable  to  expect  Agency 
employees  to.  in  effect,  read  the  mind  of 
the  submitter.  TTierefore,  the  Agency  is 
proposing  to  modify  §  2.203  so  that  CBI 
claims  are  made  upon  submission  of  the 
information.  If  review  of  the  Agency's 
records  revealed  no  claim,  the  Agency 
would  have  no  duty  to  inquire  whether 
the  submitter  wrished  to  assert  a  claim. 
However,  if  it  were  obvious  that  a 
document  not  associated  with  a  CBI 
claim  did  in  fact  contain  commercially 
valuable  information,  the  Agency  would 
look  into  the  matter. 

This  change  would  not  preclude  a 
submitter  ft-ora  filing  a  CBI  claim 
subsequent  to  submission  of  the 
information,  although  to  the  extent  that 
EPA  has  already  disclosed  the 
information  or  widely  disseminated  it  in 
the  interim  may  mean  that  such  a  claim 
would  in  practical  effect  be  too  late. 
This  is  in  fact  the  Agency's  present 
policy  with  respect  to  late  claims,  as 
provided  in  40  CFR  2.203(c). 

One  class  of  submitters  which  would 
need  to  pay  close  attention  to  this 
change  is  third-party  submitters  (e.g.. 
Company  A,  which  provides  CBI  to 
Company  B.  which  Aen  submits  it  to 
EPA).  Currently,  when  the  Agency  has 
possession  of  information  developed  by 
Company  A  and  submitted  to  EPA  by 
Company  B,  the  Agencry  must  determine 
whether  both  Company  A  and  Company 
B  are  affected  businesses  that  might 
wish  to  assert  confidentiality  claims. 
Under  this  change,  if  the  information 
was  submitted  by  Company  B  without 
any  indication  that  it  was  claimed  as 
CBI,  EPA  would  assume  that  the 
information  was  nonconfidential.  Thus, 
submitters  in  the  position  of  Company 
A  would  as  a  matter  of  course  need  to 
ensure  that,  when  they  provide  CBI  to 
someone  who  may  in  turn  provide  the 
information  to  EPA.  the  confidentiality 
claim  is  asserted  when  the  information 
is  submitted  to  EPA.  The  Agency 
believes  that  this  is  consistent  with 
prudent  business  practice. 

Section  2.203(cf  cturently  provides 
that,  with  respect  to  information 
submitted  before  October  1. 1976.  EPA 
must  verify  with  the  submitter  that  no 


claim  is  asserted  before  releasing 
business  information,  without  regard  to 
whether  the  submitter  knew  that 
information  not  claimed  as  confidential 
may  be  disclosed  to  the  public.  (For 
information  submitted  after  that  date, 
the  Agency  need  not  make  such  an 
inquiry  if  the  submitter  has  reoRvcd 
notice  that  information  not  claimed  as 
confidential  may  be  disclosed  without 
further  notice.)  The  purpose  for  this 
distinction  was  to  protect  companies 
who  had  submitted  information  before 
EPA's  regulator)'  policies  for  protecting 
CBI  were  originally  estabUshed. 
EPA  proposes  to  eliminate  the 
distinction  for  information  submitted 
before  October  1, 1976.  The  practical 
effect  of  this  change  would  be  that 
persons  who  submitted  information 
prior  to  October  1.  1976  and  who  iveK 
given  written  notice  at  the  time  that 
infonnation  not  claimed  as  confidential 
may  be  disclosed  to  the  public  would  no 
longer  be  asked  at  a  later  date  whether 
they  wished  to  assert  a  CBI  claim.  If. 
with  respect  to  such  infonnation.  the 
Agency  had  no  record  that  such  notice 
had  been  given,  EPA  would  continue  to 
inquire,  where  appropriate,  whether  the 
person  wished  to  assert  a  CBI  claim  for 
the  information.  The  Agency  believes 
that  when  data  17  years  old  or  older 
were  not  originally  claimed  as 
confidential,  and  the  submitter  was 
given  notice  that  a  confidentiality  claim 
must  be  asserted  in  order  to  protect  the 
information,  fiirther  inquiry  is  not 
required. 

2.  Definition  of  Claims 

Even  where  a  submitter  has  asserted 
a  confidentiality  claim,  the  claim  is 
frequently  asserted  merely  by  claiming 
an  entire  submission  as  confidential, 
even  though  very  few  documents  are 
composed  entirely  of  confidential 
business  information.  Where  such  a 
blanket  claim  has  been  made,  the 
.Agency  has  no  way  of  knovxing  what 
specific  information  in  the  submission 
is  claimed  as  confidential. 
Consequently.  Agency  employees  may 
be  faced  with  great  difficulty  in 
redacting  (sanitizing)  the  documents,  or 
must  ask  the  submitter  in  each  case 
which  information  in  the  submission  is 
subject  to  a  CBI  claim.  When  EPA  is 
dealing  with  masses  of  data  from 
hundreds  or  thousands  of  submitters, 
imcertainty  as  to  what  sf>ecific 
confidentiality  claims  are  being  asserted 
can  be  a  significant  barrier  to  Agency 
action.  It  is  therefore  important  that  all 
CBI  claims  be  asserted  with  sp>ecificity. 
Nonetheless,  the  Agency  recognizes  that 
there  are  rare  situations  in  which  an 
entire  document  may  be  entitled  to 
confidentialitv. 
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EPA  is  therefore  proposing  to  modify 
§  2.203(b)  to  provide  that  any 
confidentiality  claim  for  an  entire 
document  be  deemed  ineffective  (i.e., 
EPA  would  treat  the  docimient  as  if  it 
were  not  claimed  as  CBI)  unless  at  the 
time  of  assertion  the  submitter 
substantiates  why  the  entire  document 
(as  opposed  to  portions  of  the 
document)  should  be  maintained  as 
confidential. 

3.  Retroactivity 

The  proposed  provisions  governing 
up-front  assertion  of  claims  and 
substantiation  of  blanket  claims  for  an 
entire  document  would  apply  only  to 
data  submitted  on  or  after  the  date  of  the 
final  rule. 

C  Sanitization  and  Aggregation  of  Data 

The  Agency  proposes  to  modify 
§  2.202(f)  to  clarify  that  a  submitter's 
consent  is  not  required  for  disclosure  of 
sanitized  or  aggregated  data. 

EPA  frequently  needs  to  disclose  to 
the  public  (e.g..  pursuant  to  a  FOIA 
request  or  in  discussions  of  the  bases  for 
Agency  decisions)  non-confidential 
information  derived  from  data  supplied 
by  businesses  and  claimed  as 
confidential.  Such  releases  might  take 
the  form  of  industry-wide  data 
aggregated  into  a  non-confidential 
figure,  or  sanitized  docimients  where  all 
information  that  could  identify  the 
submitters  has  been  removed. 

Sanitization  and  aggregation  of 
submissions  require  care  to  ensure  that 
the  information  released  to  the  public 
cannot  be  used  by  a  knowledgeable 
person  to  back-calculate  to  information 
claimed  as  CBI.  EPA  employees 
releasing  such  information  frequently 
have  questions  concerning  the  steps  to 
be  taken  to  ensure  that  CBI  is  not 
disclosed.  Existing  Agency  regulations 
at  40  CFR  2.202(f)  provide  an  uncertain 
guide,  merely  stating  that  EPA  "should 
consider  whether  it  is  possible  to  obtain 
the  affected  business's  consent"  to  this 
kind  of  disclosure.  However,  releasing 
properly  sanitized  or  aggregated  data 
does  not  disclose  information  claimed 
as  confidential,  and  the  consent  of  the 
submitter  to  such  release  is  not 
necessary. 

The  Agency  has  long  disclosed 
aggregated  data  submitted  pursuant  to 
the  Toxic  Substances  Control  Act 
(TSCA),  without  the  consent  of  the 
submitter,  in  accordance  with  published 
protocols.  See  e.g.,  48  PR  6539 
(February  14, 1983).  Such  disclosures 
have  successfully  protected  confidential 
data. 

EPA  desires  to  clarify  its  policy  with 
respect  to  sanitized  and  aggregated  data. 
The  Agency  believes  it  should  provide 


the  public  with  useful  information 
while  ensuring  that  data  claimed  as 
confidential  is  given  sufficient 
protection.  Therefore,  the  proposed  rule 
contains  language  modifying  §  2.202(f) 
to  clarify  that  the  submitter's  consent  is 
not  required  for  disclosure  of  aggregated 
or  sanitized  information,  but  that:  (1) 
When  disclosing  sanitized  copies,  EPA 
offices  must  ensure  that  the  portions  of 
the  documents  which  are  disclosed  do 
not  contain  information  claimed  as 
confidential;  and  (2)  all  disclosures  of 
aggregated  numerical  data  must  be  made 
using  a  procedure  on  which  an  EPA 
legal  office  (Office  of  General  Counsel  or 
Office  of  Regional  Counsel)  has  been 
consulted.  In  consultation  with  an  EPA 
legal  office,  a  program  would  develop 
and  subsequently  follow  a  set  of 
principles  involving  confidentiality 
safeguards  and  allowing  scientific  or 
technical  adaptability  to  specific 
aggregation  needs. 

D.  Requirement  to  Make  a  Final 
Determination  of  Confidentiality  When 
Information  Claimed  as  Confidential  is 
Requested  Pursuant  to  the  Freedom  of 
Information  Act 

EPA  proposes  to  modify  its  public 
information  and  confidentiality 
regulations  to  require  final 
confidentiality  determinations  only 
where  the  requestor  has  expressly 
requested  information  claimed  as 
confidential. 

When  EPA  receives  a  request 
pursuant  to  FOIA  which  encompasses 
mformation  claimed  as  confidential, 
existing  regulations  at  40  CFR 
2.204(d)(1)  require  that  the  request  be 
initially  denied  with  respect  to 
information  subject  to  a  confidentiaUty 
claim  (unless  the  information  is  clearly 
not  entitled  to  confidentiality),  pending 
a  final  determination  by  an  Agency  legal 
office  of  the  eligibility  of  the 
information  for  confidential  treatment 
imder  exemption  4  of  FOIA.  This 
determination  must  be  made 
irrespective  of  whether  the  requestor 
appeals  the  initial  denial.  Such 
treatment  of  exemption  4  denials  is  in 
contrast  to  legal  determinations  made 
with  respect  to  denials  of  records 
pursuant  to  other  exemptions  of  FOIA. 
which  under  40  CFR  2.115  (contained  in 
subpart  A  of  part  2.  governing  requests 
for  information)  are  made  only  upon 
appeal  of  the  denial.  The  Agency 
originally  devised  this  process  as  a 
means  of  meeting  its  obUgations  under 
FOIA  to  make  a  determination  of 
releasability  and  adhere  to  the  response 
times  in  FOIA  of  ten  days  to  the  extent 
possible:  for  most  CBI  claims,  detailed 
information  from  the  submitter  is 
necessary  to  make  a  determination  of 


confidentiality,  and  making  such  a  final 
determination  requires  far  more  than  ten 
days. 

However,  making  a  final 
determination  of  confidentiality  can  be 
time-consuming  and  resource  intensive 
for  EPA,  and  requires  the  submitter  to 
prepare  a  justification  of  why  the 
information  is  entitled  to 
confidentiality.  The  Agency's 
experience  in  responding  to  such  FOIA 
requests  is  that  requestors  are  frequently 
not  interested  in  information  claimed  as 
confidential,  and  the  exercise  of 
determining  confidentiality  in  such 
cases  is  unnecessary. 

EPA  is  therefore  proposing  to  modify 
its  subpart  A  provisions  so  as  to  require 
final  determinations  of  confidentiality 
only  where  the  requestor  has  expressly 
indicated  a  desire  for  information 
claimed  as  confidential.  Under  the 
proposed  change,  §  2.111  (subpart  A) 
and  §  2.204(a)(1)  (subpart  B)  would  be 
modified  to  create  a  presumption, 
rebuttable  by  the  FOIA  request  itself, 
that  the  requestor  does  not  desire  access 
to  information  claimed  as  CBI.  In  other 
words,  if  a  FOIA  request  which  would 
otherwise  encompass  information 
claimed  as  business  confidential  is 
silent  as  to  whether  information  claimed 
as  CBI  is  desired  by  the  requestor,  EPA 
would  presume  that  the  requestor  does 
not  desire  such  information.  If, 
however,  the  request  states  that  access 
to  information  claimed  as  CBI  is 
desired,  the  Agency  would  treat  such 
requests  as  it  has  in  the  past,  i.e., 
making  an  initial  denial  with  a 
subsequent  determination  as  to  whether 
the  subject  information  is  entitled  to 
confidential  treatment. 

EPA  realizes  that  some  requestors 
mi^ht  not  be  aware  of  the  necessity  to 
specify  that  they  desire  access  to 
information  claimed  as  confidential,  or 
might  not  know,  without  first  learning 
what  records  are  in  EPA's  possession, 
whether  they  do  in  fact  require  access 
to  information  claimed  as  CBI.  Thus,  if 
the  Agency  merely  ignored  the  portion 
of  the  request  pertaining  to  information 
claimed  as  CBI,  some  requestors  might 
never  learn  that  there  is  pertinent 
information  in  the  Agency's  files  which 
is  claimed  as  confidential.  Therefore, 
§  2.111  would  provide  that  the  response 
to  such  a  FOIA  request  must  state  that 
the  Agency  if  presuming  that  the 
request  does  not  encompass  information 
claimed  as  CBI,  and  must  include  in  the 
response  a  list  or  description  of  that 
information  claimed  as  CBI  which  EPA 
was  presuming  not  to  be  subject  to  the 
FOIA  request.  The  requestor  could  then 
choose  to  submit  another  FOIA  request 
for  that  information. 


Authority  to  create  such  a 
presumption  can  be  found  in  FOIA 
itself.  Although  it  is  commonly  believed 
that  FOIA  requires  Federal  agencies  to 
respond  to  every  request  under  FOIA 
which  reasonably  describes  the  records 
sought,  FOIA  requires  that  such  requests 
be  made  "in  accordance  with  published 
rules  stating  the  *  *  *  procedures  to  be 
followed."  5  U.S.C.  552(a)(3)(B).  The 
rebuttable  presumption  that  CBI  is  not 
requested  would  be  a  procedure  under 
5  U.S.C.  552(a)(3)(B)  which  is  intended 
to  save  both  EPA  and  CBI  submitters 
time  and  resources,  as  well  as  to 
improve  responsiveness  to  FOIA 
requests  by  eliminating  unnecessary 
determinations  of  confidentiaUty. 

EPA  considered  a  second  alternative 
which  adheres  more  closely  to  current 
Agency  procedures.  Under  this 
alternative,  EPA  would  not  make  any 
presumptions  as  to  the  scope  of  the 
request,  and  would  continue  to  issue 
denials  with  respect  to  information 
claimed  as  CBI,  solely  on  the  basis  of 
the  confidentiality  claim.  However,  the 
Agency  would  not  request 
substantiation  or  issue  a  final 
confidentiality  determination  unless  the 
requestor  appealed  the  denial.  The 
Agency  considers  this  alternative  less 
desirable  because  even  for  those 
requestors  who  specifically  state  a 
desire  for  CBI  in  their  request,  the 
lengthy  process  of  substantiation  and 
determination  would  not  begin  until  the 
request  was  appealed.  Additionally,  this 
alternative  raises  a  question  as  to 
whether  EPA  would  be  meeting  its 
obligations  under  paragraph  (a)(3)  of 
FOIA  to  make  non-exempt  records 
available  to  requestors  if  it  denied 
requested  records  merely  on  the  basis  of 
a  claim  of  confidentiality  without 
determining  whether  in  fact  such 
records  qualify  for  withholding  under 
exemption  4  of  FOIA. 

A  third  alternative  consists  of 
implementing  the  presumption 
discussed  above  and,  with  respect  to 
Ihose  FOIA  requests  which  specifically 
request  CBI.  only  making  a  final 
confidentiality  determination  if  the 
request  is  appealed  (under  the  theory 
that  requestors  who  initially  indicate  a 
desire  for  CBI  may  decide  not  to  appeal 
once  they  see  a  list  of  what  information 
is  actually  claimed).  This  alternative 
would  be  the  least  burdensome  for  the 
Agency,  but  suffers  from  the  same 
difficulties  as  the  previous  alternative;  it 
also  would  only  be  worthwhile  if  a 
significant  proportion  of  those 
requestors  specifically  asking  for  CBI 
would  in  fact  not  appeal  the  initial 
denial. 
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A  fourth  alternative  is  making  no 
change  to  the  present  procedures.  EPA 
requests  comments  on  all  alternatives. 

E.  Up-front  Substantiation  of 
Confidentiality  Claims  Upon 
Submission  of  Information  to  EPA 

EPA  proposes  to  amend  §  2.203(b)  to 
provide  a  framework  for  more  specific 
regulatory  requirements  that  CBI  claims 
for  specified  types  of  information  must 
be  accompanied  by  a  substantiation  at 
the  time  of  submission. 

Pursuant  to  §  2.204,  when  the  Agency 
either;  (1)  Is  required  by  a  FOIA  request, 
or  (2)  desires  for  any  purpose,  to 
determine  whether  information  in  its 
possession  is  entitled  to  confidentiality. 
EPA  requires  the  submitter  to 
substantiate  its  confidentiality  claim. 
The  submitter  must  submit  information 
which,  among  other  things,  sets  forth: 

(1)  What  portion  of  the  information 
the  submitter  believes  is  entitled  to 
confidential  treatment; 

(2)  The  length  of  time  for  which 
confidential  treatment  is  desired; 

(3)  Measures  taken  by  the  business  to 
prevent  undesired  disclosure  to  others; 

(4)  The  extent  to  which  the 
information  has  already  been  disclosed 
to  others;  and 

(5)  Why  release  of  the  information 
would  result  in  substantial  harmful 
effects  to  the  business'  competitive 
position  in  the  marketplace.  40  CFR 
2.204(e)(4). 

EPA's  general  confidentiality 
regulations  at  40  CFR  part  2  do  not 
require  a  CBI  claim  to  be  substantiated 
upon  submission  of  the  information, 
although  some  pfogram-specific 
regulations  contain  an  up-front 
substantiation  requirement.  See,  e.g.,  40 
CFR  710.38  and  720.90(b)(2), 
implementing  the  Toxic  Substances 
Control  Act. 

Submission  of  substantiation  material 
at  a  later  date  can  be  somewhat 
problematic,  both  for  the  submitter  and 
the  Agency.  It  may  be  more  difficult  for 
the  submitter  to  compile  responsive 
information  when  requested  to  do  so  by 
the  Agency  long  after  the  information 
claimed  as  confidential  has  been 
submitted  to  EPA.  Not  having  this 
information  on  hand  can  impair  the 
Agency's  ability  to  perform  some  of  its 
functions  (especially  responding  to 
FOIA  requests  which  seek  information 
that  contains  CBI)  in  an  expeditious 
manner. 

The  Agency  is  proposing  to  amend 
§  2.203(b)  to  explicitly  provide  that  up- 
front substantiation  requirements  may 
be  promulgated  on  a  program-by- 
program  basis  by  specific  regulation. 
Existing  up-front  substantiation 
requirements  would  not  be  affected  by 


this  change.  The  need  for  such  a 
requirement  varies  among  programs  and 
data  collections,  dependent  in  part  upon 
the  public  interest  in  the  information, 
the  frequency  of  CBI  claims,  and  the 
frequency  of  insupportable  claims.  For 
example,  in  programs  where  CBI  claims 
are  infrequent,  the  impaa  of 
confidentiality  claims  on  both  the 
Agency  and  FOIA  requestors  is  low. 
Therefore,  the  proposed  amendment 
would  not  be  self-executing:  up-frt)nt 
substantiation  requirements  would  be 
imposed  for  specified  classes  of 
information  by  notice  and  comment 
rulemaking.  This  approach  would  give 
the  Agency  the  flexibihty  to  impose 
such  a  requirement  only  where 
necessary. 

The  Agency  believes  that  such  a 
provision  would  be  beneficial  for  two 
principal  reasons.  First,  it  would  enable 
EPA  to  deal  in  a  more  expeditious 
fashion  with  FOIA  requests  which  seek 
information  containing  CBI.  In  general, 
such  requests  can  take  a  long  time  to 
resolve,  in  part  due  to  the  process  of 
requesting  (and  receiving)  a 
substantiation  from  the  submitter. 
Having  the  substantiatio  .on  file  would 
expedite  the  process. 

Second,  the  Agency  beUeves  that  an 
up-front  substantiation  requirement 
would  help  reduce  those  CBI  claims 
made  as  a  matter  of  course  and  induce 
submitters  to  be  more  selective  in  their 
CBI  claims  by  requesting  CBI  protection 
only  for  specific  information  that  truly 
needs  to  be  protected.  The  Agency  is  not 
seeking  to  limit  the  type  of  information 
which  a  party  may  claim  as  CBI.  Rather, 
EPA  believes  that  the  introduction  of  a 
requirement  to  justify  a  CBI  claim  upon 
submission  of  the  underlying  material 
would  induce  submitters  to  request  CBI 
treatment  only  for  information  which  is 
truly  confidential,  thereby  reducing  the 
amount  of  confidentiality  claims 
actually  submitted  to  the  Agency.  EPA 
anticipates  that  this  will  expedite 
review  of  data  provided  to  die  Agency, 
allowing  EPA  to  make  determinations 
concerning  CBI  claims  and  respond  to 
FOIA  requests  more  expeditiously. 
Finally,  the  Agency  does  not  believe 
that  this  amendment  would  chill  a 
submitter's  assertion  of  a  claim  for 
information  which  is  truly  entitled  to 
confidential  treatment.  If  information  is 
important  enough  to  be  worth 
confidential  protection,  it  is  worth 
substantiating  the  claim.  The  proposed 
amendment  does  not  codify  uniform 
substantiation  questions,  but  requires  all 
up-front  substantiations  to  address  at 
the  least  the  factors  in  40  CFR  2.208 
(criteria  for  confidentiahtv). 
Authority  for  an  up-fit)nt 
substantiation  requirement  stems  both 
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from  the  statutes  administered  by  EPA 
(e.g..  section  308  of  the  Clean  Water  Act 
provides  that  all  information  collected 
under  this  section  "shall  be  available  to 
the  public,  except  that  upon  a  showing 
satisfiactory  to  the  Administrator"  the 
information  is  entitled  to  confidential 
protection),  and  the  Agency's  inherent 
authority  to  promulgate  regulations 
governing  disclosiue  under  the  Freedom 
of  Information  Act.  the  Trade  Secrets 
Act.  and  other  statutes  (cf.  discussion  of 
sunset  provisions  in  section  F..  below). 

F.  Expiration  of  Confidentiality  Claims: 
Sunset  Provisions 

EPA  proposes  to  add  a  new  §  2.216, 
which  would  allow  selected  CBl  claims 
to  expire  unless  reasserted. 

1.  Rationale 

The  commercial  utihty  of  information 
will  usually  decrease  over  time:  new 
processes  are  developed,  and  market 
forces  change.  As  the  proprietary  value 
of  information  lessens,  at  a  certain  point 
in  time  the  information  may  no  longer 
be  entitled  to  confidentiality.  It  is  then 
appropriate  to  end  confidential 
treatment.  EPA  is  proposing  to  allow  the 
promulgation  of  sunset  provisions  to 
identify  such  points  in  time. 

EPA  has  long  taken  the  position  that 
"(plublic  participation  cannot  be 
effective  unless  meaningful  information 
is  made  available  to  the  interested 
persons.'  48  PR  21737  (May  13.  1983). 
Information  submitted  to  the  Agency 
under  a  claim  of  confidentiality 
interferes  with  EPA's  ability  to  inform 
the  pubhc.  EPA  recognizes  its  duty  to 
safeguard  confidential  business 
information,  but  believes  there  are 
confidentiality  claims  that  are  no  longer 
valid.  Where  there  is  no  longer  a  reason 
for  a  confidentiality  claim,  the  subject 
information  should  be  declassified  to 
maximize  the  amount  of  information 
publicly  available  to  facilitate  public 
participation  in  the  regulatory  process. 

2.  Operation  of  Sunset  Provisions 

EPA  proposes  to  add  a  new  section. 
§  2.216,  to  establish  a  framework  within 
which  the  Agency  may  promulgate 
regulations  requiring  that  a  previously 
asserted  confidentiality  claim  be 
reasserted  during  a  specified  period. 
The  period  could  follow  either 
submission  of  the  information  or  the 
occurrence  of  a  specified  event. 
Examples  of  hypothetical  periods  are 
five  years  after  submission  of  the 
information,  or  within  90  days  of 
granting  of  a  United  States  patent 
protecting  the  information.  Because  this 
framework  would  be  implemented  by 
program-specific  regulations.  §  2.216 
would  not  in  itself  causae  any 


confidentiality  claims  to  expire.  Rather, 
the  provision  is  intended  to  establish 
the  necessary  components  of  a 
regulation  which  provides  for  expiration 
of  confidentiality  claims. 

All  submitters  asserting 
confidentiality  claims  subject  to  a 
sunset  provision  would  be  given  an 
opportunity  to  reassert  the  claim.  In 
addition,  the  provision  would  only  be 
applied  prospectively. 

A  regmation  with  a  simset  provision 
would  establish  the  various  parameters 
of  the  provision.  These  include  the  class 
of  information  to  which  the  sunset 
appUes.  the  period  of  time  or  event  to 
occur  before  the  confidentiality  claim 
expires,  and  the  procedures  to  follow  to 
reassert  the  claim.  A  claim  which  is  not 
reasserted  in  accordance  with  the  stated 
procedures  woidd  be  deemed  waived.  A 
specific  sunset  provision  might  include, 
along  with  a  requirement  to  reassert  the 
claim,  a  reqiiirement  to  substantiate  (or 
resubstantiate)  the  claim  at  the  time  of 
reassertion. 

Submitters  would  be  expected  to 
know  what  information  is  subject  to  a 
sunset  provision  and  the  time  when 
reassertion  is  due.  Since  the  existence  of 
the  sunset  provision  in  Agency 
regulations  would  itself  provide 
submitters  with  notice  of  the  reassertion 
requirement,  the  Agency  would  not  be 
required  to  provide  further  notice  of 
either  the  sunset  provision  or  the 
opportunity  to  reassert  the  claim. 
However,  program  offices  would  not  be 
precluded  fi-om  establishing  a  policy  of 
routinely  providing  such  further  notice. 

Where  tne  same  mformation  was 
submitted  several  times  to  the  Agency, 
each  submission  which  is  subject  to  a 
sunset  provision  would  carry  its  own 
sunset  period.  An  expired 
confidentiality  claim  on  one  submission 
would  not  automatically  eliminate  the 
confidentiality  claim  for  a  second 
submission,  because  the  link  between 
the  information  and  the  second 
submission  might  itself  be  protectible 
information,  notwithstanding  the  fact 
that  the  information  in  the  first 
submission  is  now  public.  Nonetheless, 
such  situations  are  imlikely.  and  the 
expiration  of  the  claim  for  the  first 
submission,  causing  that  information  to 
enter  the  public  domain,  would  play  a 
significant  role  in  determining  whether 
the  second  submission  was  now  also  in 
the  public  domain. 

3.  Authority 

EPA  believes  that  the  authority  to 
promulgate  requirements  for 
maintaining  confidentiality  claims  is 
inherent  in  the  environmental  statutes 
administered  by  the  Agency  which 
pronde  that  information  may  be 


protected  upon  a  showing  made  to  the 
Administrator  that  the  information  is 
entitled  to  confidentiality  (see,  e.g., 
section  308  of  the  Clean  Water  Act). 
EPA  administers  numerous  statutes 
which  require  information  to  be 
submitted  to  the  Agency,  lliese  statutes 
contain  provisions  which  either  specify 
the  procedures  for  claiming  confidential 
status  or  generally  describe  confidential 
treatment  for  information,  in  conceit 
with  general  rulemaking  authority  to 
implement  the  statute.  "These  statutory 
authorities  form  the  basis  for  the  current 
EPA  confidentiahty  regulations. 

For  example,  the  Toxic  Substances 
Control  Act  (TSCA)  states  that  "(a) 
designation  (of  confidentiality)  under 
this  chapter  shall  be  made  in  writii^ 
and  in  such  manner  as  the 
Administrator  may  prescribe".  15  U.S.C. 
2613(c)(1)(B).  EPA  has  previously 
construed  this  provision  to  authorize  a 
sunset  provision  which  causes  certain 
confidentiality  claims  associated  with 
Premanufacture  Notifications  to  expire 
upon  submission  of  a  Notice  of 
Commencement,  unless  the  claim  is 
reasserted  at  that  time.  See  40  CFR 
720.85. 

Implicit  in  the  prohibition  on 
disclosing  confidential  information 
without  authority  to  do  so  (contained  in 
many  of  the  statutes  administered  by  the 
Agency  and  the  Trade  Secrets  Act,  18 
U.S.C.  1905)  is  the  authority  to  provide 
for  assertion  of  claims  and  to  take  those 
steps  necessary  to  determine  which 
information  claimed  as  CBI  is  actually 
entitled  to  confidentiahty.  Because 
information  may  lose  its  eligibility  for 
confidential  treatment  over  time,  it  is  a 
legitimate  exercise  of  statutory  authority 
to  reexamine  confidentiahty  claims  in  a 
systematic  manner  via  regulations 
which  allow  confidentiality  claims  to 
expire. 

In  addition.  EPA  seeks  to  more  fully 
embrace  the  policy  stated  in  Executive 
Order  12600  §  3(b).  3  CFR.  1987  Comp., 
p.  236.  which  explicitly  contemplates 
that  Federal  agencies  may  provide  for 
the  expiration  of  confidentiality  claims 
on  information  submitted  to  the  Federal 
Government  on  or  after  January  1,  1988. 
The  order  provides  that  "agency 
procedures  may  provide  for  the 
expiration,  after  a  specified  period  of 
lime  or  change  in  circumstances,  of 
designations  of  competitive  harm  made 
by  submitters." 

4.  Other  Issues 

EPA  has  considered  a  number  of 
different  issues  before  arriving  at  this 
proposal.  First,  EPA  has  considered  how 
broadly  a  sunset  provision  should 
apply.  Specifically,  the  Agency 
considered  whether  regulations  should 


provide  for  a  imiform  sunset 
requirement  for  all  submissions. 
Agency-wide,  or  for  a  program-by- 
program  sunset  requirement  based  on 
the  individual  program's  needs.  The 
Agency  has  concluded  that,  at  a 
minimum,  the  need  for  a  sunset 
provision  and  the  determination  of  the 
appropriate  sunset  period  depend  upon, 
among  other  things,  the  nature  of  the 
mformation.  the  public  interest  in  the 
information,  and  the  frequency  of 
confidentiality  claims,  all  of  which  vary 
according  to  the  type  of  information 
involved.  Therefore,  the  Agency  has 
decided  that  it  is  more  appropriate  that 
sunset  provisions  be  put  into  place  on 
a  program-by-program  basis.  The 
purpose  of  proposed  §  2.216  is  to 
estabhsh  a  regulatory  framework  for 
how  sunset  provisions  would  operate. 

EPA  has  also  considered  whether  the 
Agency  should  be  required  to  remind 
submitters  when  their  claims  are  about 
to  expire.  EPA  is  proposing  not  to 
provide  such  a  reminder,  but  is  placing 
on  submitters  the  responsibifity  for 
ensuring  that  they  reassert  the 
confidentiality  claim  at  the  appropriate 
time.  EPA  believes  that  putting  the 
burden  on  the  Agency  to  notify  the 
submitter  before  expiration  of  the  claim 
would  be  httle  different  than  what  is 
provided  under  existing  regulations, 
because  EPA  can  already  in  effect  give 
a  submitter  notice  that  a  claim  will 
expire  unless  the  submitter  responds  to 
the  notice.  Under  ciirrent  §  2.204(e)  EPA 
can  require  a  submitter  to  substantiate  a 
claim;  if  the  submitter  does  not  respond 
in  a  timely  manner,  under  §  2.205(d)  the 
claim  is  deemed  waived.  Although 
making  submitters  responsible  for 
determining  when  action  must  be  taken 
would  require  them  to  maintain  the 
necessary  information  to  make  such  a 
determination,  it  is  a  matter  of  sound 
business  practice  to  keep  track  of  what 
information  has  been  submitted  to  EPA 
and  what  actions  are  required  to 
safeguard  the  information  (and  when  to 
take  such  actions).  Those  claims  which 
are  worth  asserting  for  a  significant 
period  of  time  are  also  worth  the 
associated  recordkeeping. 

Finally.  EPA  has  considered  whether 
submitters  should  be  required  to 
substantiate  a  reasserted  claim  at  the 
time  of  the  reassertion.  EPA  believes 
that  the  answer  to  this  question  depends 
upon  factors  such  as  the  nature  of  the 
data,  the  Ukelihood  that  old  data  would 
continue  to  need  confidential  treatment, 
and  the  uses  made  by  the  Agency  and 
the  public  of  such  data.  Therefore,  EPA 
proposes  to  leave  that  issue  to  be 
decided  on  a  case-by-case  basis  during 
promulgation  of  specific  sunset 
provisions.  However,  such  a 


requirement  could  be  placed  in  an 
individual  regulation,  where 
appropriate. 

G.  Eligibility  of  Voluntarily-submitted 
Information  for  Confidential  Treatment 

EPA  proposes  to  amend  several 
sections  in  part  2  to  make  the 
regulations  consistent  with  the  recent 
decision  in  Critical  Mass  v.  Nuclear 
Regulatory  Commission.  975  F.2d  871 
(D.C.  Qr.  1992),  cert,  denied.  113  S.  Ct. 
1579  (1993). 

1.  Critical  Mass 

At  the  time  of  the  Agency's  original 
promulgation  of  its  confidentiality 
regulations  at  40  CFR  part  2.  subpart  B. 
the  applicable  standard  for  whether 
information  was  entitled  to  confidential 
treatment  under  Exemption  4  of  the 
Freedom  of  Information  Act  was  set 
forth  in  National  Parks  and 
Conservation  Association  v.  Morton  498 
F.2d  765  (D.C.  Cir.  1974).  In  National 
Parks,  the  Court  set  forth  a  two-part  test, 
stating  that  "(cjommercial  or  financial 
matter  is  'confidential'  *  *  •  if 
disclosure  of  the  information  is  likely 
*  *  "either*  •  *  (1)  to  impair  the 
Government's  ability  to  obtain  necessary 
information  in  the  future;  or  (2)  to  cause 
substantial  harm  to  the  competitive 
position  of  the  person  fit)m  whom  the 
information  was  obtained."  498  F.2d  at 
770. 

In  Critical  Mass.  the  DC.  Circuit 
revisited  the  definition  of  "confidential" 
set  forth  in  the  National  Parks  case.  The 
Court  did  not  abandon  the  definition  of 
"confidential"  presented  in  National 
Parks,  but  chose  to  modify  its 
application.  The  categorical  rule 
developed  by  the  Court  states  that 
"financial  or  commercial  information 
provided  to  the  Government  on  a 
voluntary  basis  is  confidential  for  the 
purpose  of  Exemption  4  if  it  is  of  a  kind 
that  would  customarily  not  be  released 
to  the  public  by  the  person  from  whom 
it  was  obtained."  975  F.2d  at  879. 
Therefore,  if  commercial  or  financial 
information  obtained  fi-om  a  person  is 
submitted  voluntarily  and  would  not 
customarily  be  disclosed  by  the 
submitter,  it  is  presumed  confidential 
without  requiring  any  examination  of 
the  competitive  harm  portion  of  the 
National  Parks  test.  EPA  proposes  to 
amend  the  criteria  for  confidentiality  in 
§2.208  accordingly. 

Note  that  information  which  under 
Critical  Mass  is  entitled  to 
confidentiality  pursuant  to  exemption  4 
of  FOLA  may  still  be  required  to  be 
disclosed  to  the  public  via  independent 
statutory  authority.  For  example. 
emission  data  which  could  have  been 
collected  pursuant  to  section  114  of  the 


Clean  Air  Act  but  was  in  fact  voluntarily 
submitted  to  EPA  would  not  be  eligible 
for  confidential  treatment,  due  to  the 
requirement  in  section  114  that 
emission  data  be  available  to  the  public. 

2.  Definition  of  "Voluntarily  Submitted" 
Section  2.201(i)  currently  provides 

that  for  information  to  be  considered 
voluntarily  submitted  it  must  be 
information  whose  submission  EPA  had 
no  statutory  or  contractual  authority  to 
require.  However,  in  Critical  Mass, 
information  which  the  court  called 
voluntarily  submitted  was  within  the 
statutory  authority  of  the  Nuclear 
Regulatory  Commission  to  require  fi-om 
the  regulated  industry,  although  the 
Commission  had  not  in  fact  required  its 
submission;  rather,  the  Commission  had 
obtained  the  information  on  a  voluntary 
basis  from  an  industry  association.  975 
F.2d  at  880.  Because  the  §  2.201(i) 
definition  appears  to  conflict  with 
Critical  Mass.  and  the  courts  have  only 
begun  to  determine  when  information  is 
submitted  voluntarily,  EPA  proposes  to 
delete  §  2.201(i)  altogether. 

3.  Requests  for  Substantiation 
Because  the  confidentiality  of 

voluntarily  submitted  information  is  not 
dependent  on  competitive  harm,  there  is 
no  need  for  the  Agency  to  require 
submitters  to  justify  why  disclosure  of 
.  such  information  is  Ukely  to  cause 
substantial  competitive  harm.  Therefore, 
EPA  proposes  to  modify  the 
substantiation  requirements  at 
§  2.204(e)(4)  to  allow  the  action  office  to 
not  request  substantiation  on 
competitive  harm  when  the  action  office 
believes  the  information  was  submitted 
voluntarily.  The  Agency  would  ask 
questions  eUciting  information  which 
pertains  to  whether  such  information 
would  customarily  be  disclosed  to  the 
public  by  the  submitter.  If  the  EPA  legal 
office  which  subsequently  determines 
the  information's  eligibihty  for 
confidential  treatment  believes  that  the 
information  is  in  fact  not  voluntarily 
submitted,  the  legal  offict  would 
request  the  submitter  to  substantiate  the 
likelihood  of  competitive  harm, 
pursuant  to  the  procedures  of  §  2.204(e). 

4.  Advance  Confidentiality 
Determinations 

Under  §  2.206.  EPA  may  make  an 
advance  determination  of 
confidentiality  before  information  is 
officially  submitted  to  the  Agency, 
provided  that:  (1)  EPA  has  requested  or 
demanded  that  a  business  furnish 
business  information  to  the  Agency,  (2) 
the  submitter  asserts  that  the 
information  would  constitute 
voluntarily  submitted  information,  and 
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(3}  the  submitter  will  voluntarily  submit 
the  information  for  use  by  EPA  only  if 
EPA  first  determines  that  the 
information  is  entitled  to  confidential 
treatment.  Section  2.206  currently  cites 
the  definition  of  voluntarily  submitted 
in  §  2.201(i),  and  requires  substantiation 
of  cranpetitive  harm.  EPA  proposes  to 
delete  both  the  reference  to  §  2.201(i] 
and  the  requirement  to  substantiate 
competitive  harm. 

EPA  also  proposes  to  remove  the 
words  "or  demanded"  from 
§  2.206(a)(1).  This  change  would  clarify 
that  where  EPA  demands  submission  of 
information  pursuant  to  its  authority, 
the  information  cannot  be  deemed 
volimtarily  submitted. 

5.  Class  Determinations 

Under  §  2.207.  EPA  may  make 
determinations  pertaining  to,  among 
other  things,  whether  information  is 
submitted  voluntarily  (for  a  more 
detailed  discussion  of  class 
determinations,  see  section  K.,  below). 
Section  2.207  currently  refers  to  the 
§  2.201(i)  definidon  of  volimtarily 
submitted  information;  this  reference 
would  be  deleted. 

H.  Implementation  of  Final 
Deteiminations  by  Program  Offices 

EPA  proposes  to  amend  §  2.205(f)  to 
permit  program  offices  to  grant 
extensions  of  time  and  release 
information  pursuant  to  final 
confidentiality  determinations  made  by 
those  offices  under  §  2.204(d)(2). 

Final  determinations  of 
confidentiality  are  normally  made  by  a 
legal  office  (General  Counsel  or  Regional 
Counsel)  under  §  2.205.  However,  when 
information  is  clearly  not  entitled  to 
confidentiality,  under  §  2.204(d)(2)  any 
office  may  make  a  final  confidentiality 
determination.  Section  2.205(f)  provides 
procedures  to  follow  any  determination 
that  information  is  not  entitled  to 
confidentiality  (either  under  §  2.205  or 
§  2.204(d)(2)):  advance  notification  to 
the  submitter  of  disclosiu'e  of  the 
information  within  a  certain  period 
(normally  ten  days),  extension  of  the 
time  period  in  certain  cases,  and 
disclosure  of  the  information  if  the 
submitter  does  not  file  suit  during  this 
period  to  enjoin  disclosure. 

Section  2.205(f)  does  not  clearly  state 
that  a  program  office  may  grant 
extensions  of  the  time  period  and 
ultimately  disclose  the  information 
upon  its  expiration  when  the  final 
determination  was  drafted  by  the 
program  office,  although  suci  a  practice 
would  be  logical  and  efficient.  EPA 
proposes  to  amend  §  2.205(f) 
accordingly. 


1.  Delegation  of  Authority  to  Peifurm 
Functions  Under  Part  2 

EPA  proposes  to  amend  several 
sections  to  give  the  General  Coimsel 
greater  flexibility  in  delegating  part  2 
functions. 

40  CFR  2.205(i),  as  supplemented  by 
§  2.306(e)(1)  (governing  TSCA 
confidentiality),  §  2.307(e)(1)  (governing 
confidentiality  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act),  and  §  2.308(f)(1)  (governing 
confidentiality  under  the  Federal  Food, 
Drug  and  Cosmetic  Act),  sets  Umits  on 
who  can  take  certain  actions  under  part 

2,  such  as  issuing  final  determinations 
of  confidentiality  under  §  2.205. 
Following  are  proposals  to  amend  these 
limitations  to  give  EPA  more  flexibility 
in  its  internal  operations. 

1 .  Final  Confidentiality  Determinations 
With  Respect  to  Data  Submitted  Under 
the  Toxic  Substances  Control  Act 
(TSCA),  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  and  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA) 

Section  2.205(i)  provides  that  final 
confidentiality  determinations  may  be 
made  by  EPA  legal  offices  (Office  of 
General  Counsel  or  Offices  of  Regional 
Counsel).  However,  §§  2.306(e)(1), 
2.307(e)(1),  and  2.308(f)(1)  provide  that 
"the  General  Counsel  (or  his  designee), 
rather  than  the  Regional  Counsel,"  may 
make  confidentiality  determinations  for 
data  submitted  pursuant  to  TSCA, 
FIFRA,  or  FFDCA,  respectively.  The 
Office  of  General  Counsel  has 
consistently  interpreted  these 
provisions  to  allow  the  General  Counsel 
to  designate  the  Regional  Counsels  to 
make  TSCA,  FIFRA  and  FFDCA 
confidentiality  determinations.  EPA 
proposes  to  amend  these  provisions  to 
provide  that  Regional  Counsnls  may 
make  final  determinations  under  TSCA, 
FIFRA,  and  FFDCA.  (Note:  under 
revisions  discussed  below,  §  2.306(e) 
would  be  redesignated  as  §  2.306(0) 

2.  Delegation  of  Part  2,  Subpart  B 
Functions  to  Part-time  Attorneys 

Section  2.205(i)  provides  that  the 
General  Counsel  "may  redelegate  any  or 
all  of  his  authority  imder  this  subpart  to 
any  attorney  employed  by  EPA  on  a  full- 
time  basis  under  the  General  Counsel's 
supervision."  The  section  contains 
similar  language  regarding  Regional 
Counsels.  The  limitation  to  full-time 
attorneys  was  originally  promulgated  to 
be  an  internal  management  tool  for  the 
Agency.  However,  the  Agency  now 
believes  that  the  decision  as  to  the 
ability  of  part-time  attorneys  to  fill  a 
function  is  best  left  to  the  judgment  of 


the  delegating  official  rather  than  being 
constrained  by  regulation,  and  proposes 
to  remove  this  limitation. 

J.  Definition  of  Legal  Office 

EPA  proposes  to  amend  §  2.201  (n)  to 
reflect  the  reorganization  of  1990 
involving  the  reporting  relationships  of 
Regional  Counsels  to  ^e  Office  of 
Enforcement  and  Compliance  Assurance 
and  the  Office  of  General  Counsel. 

Under  part  2  regulations,  some 
actions  may  be  taken  by  any  office  (e.g., 
initially  denying  a  FOIA  request 
encompassing  CBI),  while  some  actions 
may  only  be  taken  by  a  "legal  office" 
(e.g.,  final  confidentiality 
determinations  pursuant  to  §  2.205(a)). 
Section  §  2.201(n)  defines  an  EPA  legal 
office  as  "the  EPA  General  Counsel,  and 
any  EPA  office  over  which  the  General 
Counsel  exercises  supervisory  authority, 
including  the  various  Offices  of 
Regional  Counsel." 

Since  1990.  the  Offices  of  Regional 
Counsel  (ORG)  have  reported  to  EPA's 
Office  of  Enforcement  (now  the  Office  of 
Enforcement  and  Compfiance 
Assurance),  rather  than  the  Office  of 
General  Counsel,  although  ORG 
maintains  the  same  functions  with 
respect  to  EPA's  confidentiality 
regulations.  Therefore,  EPA  proposes  to 
amend  §  2.201(n)  to  reflect  this 
organizational  change. 

K.  Class  Determinations 

EPA  proposes  to  modify  §  2.207  to 
require  publication  in  the  Federal 
Register  of  future  class  determinations. 

Under  §  2.207,  EPA  may  issue  a  class 
determination  finding  that  there  is  a 
class  of  information  such  that  one  or 
more  characteristics  common  to  all 
items  in  the  class  will  necessarily  result 
in  identical  treatment  for  each  such  item 
under  one  or  more  of  the  provisions  in 
EPAs  confidentiality  regulations.  EP.A 
has  issued  seventeen  class 
determinations. 

Most  commonly,  a  class 
determination  states  whether  the  class  is 
entitled  to  confidentiality.  When  the 
Agency  is  contemplating  disclosure  of 
information  subject  to  a  class 
determination,  the  notice  of  opportunity 
to  submit  comments  referred  to  in 
§§  2.204{d)(l)(ii)  and  2.205(b)  may  be 
modified  to  reflect  the  fact  that  the  class 
determination  has  made  unnecessary 
the  submission  of  materials  pertinent  to 
one  or  more  issues. 

EPA  has  generally  published  such 
class  determinations  in  the  Federal 
Register,  and  §  2.207(d)  provides  that 
"[t]he  purpose  of  a  class  determination 
is  simply  to  make  known  the  Agency's 
position  regarding  the  manner  in  which 
information  within  the  class  will  be 
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treated."  Nonetheless.  § 2.207  currently 
does  not  require  publication.  Although 
class  determinations  are  not  rules 
subject  to  the  notice  and  comment 
requirements  of  the  Administrative 
Procedures  Act.  EPA  believes  that 
publication  of  all  future  class 
determinations  in  the  Federal  Register 
would  be  consistent  with  the  purpose  of 
making  known  the  Agency's  position  on 
the  class,  and  is  in  the  best  interests  of 
submitters  of  confidential  information, 
FOIA  requestors,  and  the  Agency  itself. 
Publication  would  also  be  consistent 
with  the  requirement  in  the  Freedom  of 
Information  Act.  5  U.S.C.  552(a)(1)(D), 
that  agencies  publish  in  the  Federal 
Register  "interpretations  of  general 
applicabihty  formulated  and  adopted  by 
the  agency."  Therefore.  EPA  is 
proposing  to  modify  §  2.207  to  provide 
for  publication  in  the  Federal  Register 
of  future  class  determinations. 

L.  E0ect  of  Previous  Confidentiality 
Determinations 

EPA  proposes  to  modify  §  2.204(b)  to 
clarify  (or  in  some  situations  increase) 
the  ability  of  the  Agency  to  rely  on 
previous  confidentiality  determinations 
by  EPA,  Federal  courts,  and  State  and 
local  governments. 

When  EPA  is  determining  whether 
information  is  entitled  to 
confidentiahty,  §  2.204(b)  requires  the 
Agency  to  ascertain  whether  there  has 
been  a  previous  confidentiality 
determination  by  a  Federal  court  or  EPA 
legal  office.  The  normal  method  of 
learning  about  previous  determinations 
is  to  ask  the  submitter,  who  would  have 
the  most  comprehensive  file  of  relevant 
determinations.  If  the  information  has 
previously  been  determined  by  a 
Federal  court  or  EPA  legal  office  to  be 
entitled  to  confidentiality,  the  Agency 
does  not  ree.xamine  the  issue.  Instead, 
the  Agency  denies  any  pending  FOIA 
requests  for  the  information,  and 
considers  the  matter  closed,  unless  the 
previous  determination  was  issued  by 
EPA  and  the  Agency  now  beUeves  that 
the  previous  determination  was 
erroneous.  Pursuant  to  §  2.205(h),  a  legal 
office  may  modify  a  previous 
determination  believed  to  be  erroneous. 

The  puqiose  of  §  2.204(b)  is  to  save 
the  time  and  resources  otherwise 
required  to  decide  the  issue  anew. 
However,  §  2.204(b)  fails  to  provide  for 
any  effect  of  either  (1)  A  previous 
detennination  by  a  Federal  court  or  EPA 
legal  office  that  the  information  is  not 
entitled  to  confidentiality,  or  (2)  a 
detennination  by  a  State  or  local 
governmental  body.  Additional  savings 
could  be  realized  U  such  determinations 
had  similar  effect 


1 .  Previous  Determinations  by  a  Federal 
Court  or  EPA  Legal  Office  That 
Information  Is  Not  Entitled  to 
Confidentiality 

Arguably,  such  situations  are  already 
covered  by  existing  regulations.  Section 
2.204(d)(2)  allows  an  EPA  office  to  issue 
a  determination  that  information  is 
clearly  not  entitled  to  confidentiahty. 
without  giving  the  submitter  an 
opportunity  to  substantiate  the  claim.  In 
the  Federal  Register  of  September  1 . 
1976  (41  FR  36920.  discussion  of 
comment  #16)  the  Agency  stated  that 
such  a  determination  can  be  made 
where  "EPA's  position  on  the  matter  is 
already  clear  and  there  is  nothing 
further  to  consider."  A  previous 
confidentiality  determination  clearly 
falls  within  that  category.  Furthermore, 
on  page  36919,  in  response  to  comment 
#13,  the  Agency  stated  that  "[e)ven  if  a 
prior  determination  states  that 
information  of  a  certain  type  is  not 
entitled  to  confidential  treatment,  a 
business  should  be  afforded  the 
opportunity  to  seek  judicial  review." 
The  Agency  did  not  in  that  sentence 
discuss  an  additional  opportimity  for 
the  submitter  to  substantiate  the  CBI 
claim,  indicating  that  a  §  2.204(d)(2) 
detennination  was  contemplated  by 
EPA  as  the  appropriate  procedure  when 
the  Agency  has  previously  determined 
that  the  information  was  not  entitled  to 
confidentiality. 

Nonetheless,  in  the  interest  of  clarity, 
EPA  now  proposes  to  amend  §  2.204(b) 
to  make  it  explicit  that  a  previous 
determination  by  an  EPA  legal  office  or 
a  Federal  court  denying  confidentiality 
is  grounds  for  a  §  2.204(d)(2) 
determination. 

2.  Prexious  Determinations  by  a  Federal 
Agency  or  by  a  State  or  Local 
Goverrunent  Entity 

Confidentiality  determinations  by 
other  Federal  agencies  or  by  State  and 
local  governments  are  not  binding  upon 
EPA,  and  in  the  case  of  State  or  local 
determinations  may  be  based  upon 
inapplicable  State  or  local  laws.  Thus, 
the  legal  opinion  of  another  Federal 
agency  or  of  a  State  or  local  government 
as  to  whether  information  is  entitled  to 
confidentiality  could  only  be  useful  to 
EPA  in  am  advisory  capacity.  However, 
where  the  government  entity  has 
determined  that  the  information  is  not 
entitled  to  confidentiality  and  has 
released  the  information  to  the  pubhc 
based  upon  that  detennination,  the 
information  has  now  entered  the  public 
dMttin,  and  is  no  longer  entitled  to 
conidentiality,  regardless  of  whether 
EPA  agrees  with  the  rationale  for  the 
original  determination  by  the 


governmental  entity.  Therefore,  the 
Agency  proposes  to  modify  §  2.204(b)  to 
provide  that,  where  another  Federal 
agency  or  a  State  or  local  government 
entity  has  determined  that  information 
is  not  entitled  to  confidentiality  and  the 
information  is  available  from  that  entity 
(e.g.,  if  the  submitter  has  exhausted  all 
administrative  remedies  with  the 
governmental  entity),  the  information  is 
clearly  not  entitled  to  confidentiality 
under  §  2.204(d)(2). 

M.  Agency  Requirements  When 
Requesting  Conunents  Justifying  a 
Confidentiality  Claim;  Untimely 
Responses 

EPA  proposes  to  amend  §  2.205  to 
expedite  procedures  for  sending  out 
requests  for  substantiation  and  to  codify 
Class  Determination  1-85,  regarding 
untimely  responses  to  substantiation 
requests. 

When  EPA  is  determining  whether 
information  claimed  as  confidential  is 
entitled  to  confidentiahty,  and  asks  an 
affected  business  to  substantiate  a  CBI 
claim,  the  business  is  given  a  {>ehod 
(usually  15  working  days)  to  submit  its 
substantiation.  40  CFR  2.204(e).  Failure 
to  submit  the  substantiation  within  this 
period  (or  any  approved  extension  of 
time)  results  in  a  finding  that  the 
submitter  has  waived  its  claim.  40  CFR 
2.205(d)(1). 

1.  Agency  Requirements  to  Verify 
Receipt  and  Response 

Because  of  the  adverse  consequences 
of  such  faUure.  EPA's  regulations 
require  the  Agency  to  go  to  considerable 
lengths  to  ensiue  that  the  submitter  files 
a  response  to  the  substantiation  request: 

(1)  EPA  must  send  the  substantiation 
request  to  the  submitter  via  certiSed 
mail  (return  receipt  requested),  by 
personal  dehvery,  or  by  other  means 
which  allows  verification  of  the  fact  and 
date  of  receipt; 

(2)  The  Agency  must  orally  inform  a 
responsible  representative  of  the 
business  that  the  business  should  expect 
to  receive  the  written  notice,  and  must 
request  that  the  business  contact  the 
EPA  office  if  the  written  notice  has  not 
been  received  within  a  few  days;  and 

(3)  If  the  substantiation  has  not  been 
received  within  the  required  period,  the 
Agency  must  contact  the  affected 
business,  ask  whether  the  substantiation 
had  been  lost  in  transmission,  and 
provide  an  opportunity  to  resubmit  the 
comments.  40  CFR  2.204(e)  and 
2.205(b). 

Although  EPA  continues  to  beUeve  it 
is  appropriate  to  adequately  document 
receipt  of  the  substantiation  request  and 
to  verify  that  the  substantiation  was 
indeed  submitted  (given  the  size  of  the 
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Agency  and  the  chances  that  a 
submission  might  be  significantly 
delayed  in  finding  its  way  to  its 
intended  recipient),  the  advance  oral 
notification  is  not  necessary,  since 
businesses  as  a  matter  of  course  do  read 
and  respond  to  their  mail.  Therefore, 
EPA  proposes  to  delete  the  requirement 
in  §  2.204(e)(3)  that  submitters  be 
notified  orally  of  the  impending 
substantiation  request.  Note  that  EPA 
would  continue  to  send  the  request  by 
means  which  allow  verification  of 
receipt. 

2.  Codification  of  Class  Determination 
1-85 

Section  2.205(d)(1)  provides  that  if  an 
EPA  legal  office  finds  that  a  submitter 
has  not  filed  a  timely  substantiation,  the 
claim  is  waived.  To  avoid  the  necessity 
of  a  legal  office  making  such  a  finding 
each  time  a  submitter  fails  to  file  a 
timely  substantiation,  in  1985  EPA 
issued  Class  Determination  1-85.  This 
class  determination  provides  that  a 
business  has  waived  its  confidentiality 
claim,  and  therefore  that  no 
confidentiality  claim  applies  to  the 
relevant  information,  if  both  of  the 
following  conditions  are  met: 

(1)  The  EPA  office  designated  to 
receive  the  business'  comments  has  not 
received  those  comments  within  the 
specified  time  period  or  an  approved 
extension  thereof  (see  40  CFR 
2.205(b)(2))  as  defined  by  EPA's 
regulations  (40  CFR  2.205(b)(l)-{4)) 
(after  making  appropriate  inquiry  on 
whether  the  comments  were  lost  in 
transmission,  as  required  by  40  CFR 
2.205(b)(4));  and 

(2)  The  business  was  notified  in 
writing  at  the  time  comments  were 
solicited  that  failure  to  submit  timely 
comments  would  be  construed  as  a 
waiver  of  the  business'  claim.  The  effect 
of  such  a  waiver  is  that  (unless  some 
other  business  has  claimed  the 
information  as  CBI)  no  confidentiality 
claim  applies,  and  the  information  may 
be  made  available  to  the  public. 

Although  the  class  determination, 
pursuant  to  §  2.207,  is  effective  in 
allowing  disclosure  of  such  information 
without  further  notice,  it  would  be 
clearer  if  1—85  were  codified  in 
§  2.204(d),  instead  of  requiring  an 
additional  non-regulatory  document. 
EPA  therefore  proposes  to  modify 
§  2.204(d)(3),  and  delete  §  2.205(d)(1), 
accordingly. 

N.  Advance  Notice  of  Disclosure  of  CBI 
to  Persons  Authorized  To  Receive  It; 
Recordkeeping  of  Disclosures 

EPA  proposes  to  modify  §§  2.301(h), 
350.23(b)(3),  and  2.209(g)  to  streamline 


and  clarify  procedures  for  disclosure  of 
CBI  where  authorized  to  do  so. 

Section  2.301(h)(2)(iii)  requires  that 
before  CBI  may  be  disclosed  to  an 
Agency  contractor  or  subcontractor, 
advance  notice  must  be  given  to  all 
affected  businesses  of  the  nature  of  the 
information  to  be  disclosed,  the  identity 
of  the  contractor  or  subcontractor,  the 
contract  or  subcontract  number,  and  the 
purpose  of  the  disclosure.  Affected 
businesses  must  be  given  at  least  5  days 
to  comment  on  the  proposed  disclosure. 
Similarly,  §2.301  (h)(3)(ii)  provides  for 
advance  notice  of  disclosures  to  State 
and  local  governmental  entities. 

In  addition,  §  2.301  (h)(2)(iv)  requires 
EPA  offices  disclosing  CBI  to 
contractors  to  create  a  record  of  each 
disclosure,  showing  the  contractor  or 
subcontractor,  the  contract  or 
subcontract  number,  the  information 
disclosed,  the  date(8)  of  disclosiu«,  and 
each  affected  business;  this  record  must 
be  kept  for  at  least  three  years. 
Similarly,  imder  §  2.209(g),  such  a 
record  must  be  kept  with  respect  to 
disclosiu-es  to  Congress,  a  conunittee  or 
subcommittee  of  Congress,  the 
Comptroller  General,  or  another  Federal 
agency.  The  following  paragraphs 
discuss  proposed  modifications  to  these 
requirements. 

1.  Form  of  Notice 

Although  neither  §  2.301(h)(2)(iii)  nor 
§  2.301(h)(3)(ii)  state  the  mediiun  of  the 
notice,  the  Agency's  long-standing 
practice  and  interpretation  is  that  such 
notice  may  be  given  at  least  by  letter  or 
Federal  Register  notice.  EPA  proposes 
to  amend  these  paragraphs  to  make 
explicit  that  notice  in  the  Federal 
Register  is  one  method  of  meeting  the 
requirements  of  these  provisions. 

EPA  is  also  proposing  to  similarly 
amend  §  350.23(b)(3)  (governing  EPCRA 
trade  secret  information),  a  provision 
equivalent  to  §  2.301(h). 

2.  Contract  or  Subcontract  Number 

Because  §§  2.301(h)(2)(iii)  and 
350.23(b)(3)  require  that  the  notice 
include  the  contract  number,  whenever 
EPA  enters  into  a  new  contract  with  the 
same  contractor  to  do  the  same  work  as 
imder  a  pre-existing  contract,  a  new 
Federal  Register  notice  must  be 
published  (or  set  of  letters  sent  out), 
because  the  contract  number  has 
changed.  EPA  believes  the  additional 
notice  is  a  waste  of  Agency  resources 
without  benefit  to  submitters,  who 
already  have  notice  of  what  information 
is  being  provided  to  which  contractor. 
Therefore,  the  Agency  proposes  to 
eliminate  the  requirement  to  give  notice 
of  the  contract  or  subcontract  number. 


3.  Response  to  Comments 

Although  a  period  for  comments  is 
provided  by  §  2.301  (h)(2)(iii),  the 
provision  does  not  stipulate  EPA's 
responsibilities  when  comments  are 
received.  The  Agency  proposes  to  revise 
the  provision  to  make  explicit  the 
requirement  to  respond  to  comments  by 
affected  businesses.  EPA  proposes  to 
similarly  revise  §  350.23(b)(3) 
(governing  disclosure  of  EPCRA  trade 
secret  data  to  authorized 
representatives). 

4.  Records  of  Disclosures 

Offices  administering  several 
environmental  statutes  (e.g.,  the  Toxic 
Substances  Control  Act  (TSCA)  and  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA))  have 
developed  security  manuals  requiring 
extensive  document  tracking  activities. 
Those  offices  have  concluded  that  the 
sensitivity  and  volume  of  the  business 
information  they  handle  require  such 
procedures.  However,  EPA  as  a  whole 
has  not  determined  that  there  is  an 
Agency-wide  need  to  track  every  piece 
of  paper  it  receives.  The  requirements  of 
§§  2.209(g)  and  2.301(h)(2)(iv)  are  most 
appropriate  for  a  TSCA  or  FIFRA 
secujity  scheme,  and  are  not  necessary 
for  the  entire  Agency,  especially  given 
the  good  track  record  of  the  Agency,  its 
contractors,  and  other  Federal  agencies 
in  handling  CBI.  Therefore,  EPA 
proposes  to  delete  §§  2.209(g)  and 
2.301(h)(2)(iv);  Agency  offices  would 
continue  to  include  such  a  requirement 
in  their  internal  security  procedures, 
where  appropriate. 

O.  Disclosure  to  Foreign  Governments 
and  International  Organizations 

EPA  proposes  to  amend  §  2.209  to 
provide  for  disclosure  of  CBI  to  foreign 
governments  and  international 
organizations  where  authority  for  such 
disclosure  exists. 

EPA  may  need  to  disclose 
confidential  information  to  foreign 
govenunents  or  international 
intergovernmental  bodies,  such  as  the 
United  Nations,  e.g.,  to  assist  in  law 
enforcement  activities  or  pursuant  to 
statutory  requirements  (see,  e.g.,  export 
regulations  implementing  section  12(b) 
of  the  Toxic  Substances  Control  Act  at 
40  CFR  Part  707).  40  CFR  2.209. 
governing  disclosures  of  CBI  in  general, 
does  not  include  a  provision  for 
disclosure  to  foreign  governments  or 
international  organizations,  even  though 
authority  for  such  disclosure  might  be 
found  in  treaties  or  other  agreements 
entered  into  by  the  United  States. 

EPA  therefore  proposes  to  include  a 
provision  in  §  2.209  allowing  such 
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di  sjclosure  where  the  Office  of  General 
C(f|insel  finds  that  there  is  authority  for 
such  disclosure.  Disclosure  to  foreign 
governments  or  international 
organizations  would  involve  several 
safeguards: 

(1)  A  written  request  for  disclosure 
would  be  required  (unless  EPA  made  a 
written  determination  that  such 
disclosure  was  necessary  to  assist  the 
Agency  in  carrying  out  one  of  its 
functions  or  to  enable  EPA  to  assist  the 
gox'emment  or  organization  with  a  didy- 
authorized  function  of  that  entity); 

(2)  The  General  Counsel  would  have 
to  determine  that  the  Agency  has 
authority  for  the  disclosure  requested; 

(3)  Disclosure  must  be  pursuant  to 
law  and  procedures  which  will  provide 
adequate  protection  to  the  interests  of 
affected  businesses;  and 

(4)  advance  notice  of  disclosure 
would  be  provided  to  affected 
businesses. 

One  exception  to  advance  notice 
would  exist:  Notice  would  not  be 
provided  of  a  disclosure  in  the  course  of 
a  criminal  or  other  law  enforcement 
investigation.  EPA  works  in  conjunction 
with  other  governments  and 
international  law  enforcement  agencies, 
such  as  INTERPOL,  in  an  increasing 
number  of  transboundary  environmental 
investigations.  The  confidential 
exchange  of  information,  without  risk  of 
disclosure  to  possible  subjects  of  the 
investigation,  can  be  essential  in 
preventing  an  investigation  from  being 
compromised.  To  ensure  that  disclosure 
to  an  international  body  without  notice 
to  the  submitter  occurred  only  when 
necessary,  the  rule  would  require  a 
dFtermination  by  the  Director  of  the 
Office  of  Criminal  Enforcement  (in  the 
ca:ie  of  criminal  investigations)  or  the 
Office  of  Regulator}'  Enforcement  or  the 
appropriate  Office  of  Regional  Counsel 
(in  the  case  of  civil  investigations)  that 
providing  such  notice  would  interfere 
with  a  criminal  or  civil  law  enforcement 
investigation  before  disclosure  could  be 
made  without  notice. 

P.  Safieguarding  of  Confidential 
Information  by  Enrollees  Under  the 
Senior  Environmental  Employment 
(SEE)  Program 

EPA  proposes  to  amend  §  2.211  to 
i  ndude  SEE  enrollees  within  its 
coverage. 

On  February  5, 1993,  EPA 
promulgated  a  rule  (58  FR  7187), 
authorizing  disclosure  of  confidential 
data,  submitted  pursuant  to  certain 
environmental  statutes  administered  by 
»he  Agency,  to  persons  participating  in 
the  Senior  Environmental  Employment 
fSEIE)  Program.  This  program  is 
authorized  by  the  Environmental 


Programs  Assistance  Act  of  1984  (Pub. 
L.  98-313),  which  provides  that  the 
Administrator  may  "make  grants  or 
enter  into  cooperative  agreements"  for 
the  purpose  of  "providing  technical 
assistance  to  Federal,  State,  and  local 
environmental  agencies  for  projects  of 
pollution  prevention,  abatement,  and 
control." 

The  rule  treated  grantees/cooperators 
under  the  SEE  Program  in  the  same 
fashion  as  contractors,  requiring  that 
protective  clauses  be  inserted  into  the 
SEE  grants  and  cooperative  agreements. 

However,  the  rule  did  not 
correspondingly  amend  40  CFR  2.211. 
which  requires  Federal  employees, 
contractors,  and  contractor  employees  to 
protect  CBI  (this  requirement  is  in 
addition  to  that  imposed  by  contract 
and  statute).  EPA  proposes  to  include 
SEE  grantees  and  enrollees  within  the 
ambit  of  §2.211. 

Q.  Disclosure  to  Federal  Agencies  for 
Law  Enforcement  Purposes 

EPA  proposes  to  amend  §  2.209(c)  to 
provide  that  no  notice  is  required  when 
the  7\gency  discloses  CBI  to  other 
Federal  agencies  for  law  enforcement 
purposes. 

Under  40  CFR  2.209(c),  CBI  may  be 
disclosed  to  other  Federal  agencies  with 
advance  notice  to  the  submitter.  The 
only  existing  exception  to  the  notice 
requirement  is  when  the  other  agency  is 
performing  a  function  on  behalf  of  EPA, 
e.g..  representation  by  the  Department  of 
lustice.  However,  occasions  may  arise 
when  EPA  needs  to  cooperate  with 
other  agencies  on  a  law  enforcement 
investigation,  in  whicn  the  other  agency 
would  not  be  performing  a  function  on 
behalf  of  EPA,  but  would,  primarily,  be 
pursuing  its  own  investigation. 
Examples  of  such  cases  include  the 
investigation  of  procurement  fi^ud  on 
contracts  with  more  than  one  Federal 
agency  or  the  violations  of 
envirorunental  laws  by  companies 
whose  activities  are  under  the 
jurisdiction  of  more  than  one  agency.  In 
such  cases,  prematurely  notifying  the 
submitter  of  the  transfer  of  CBI  might 
jeopardize  the  investigation  or 
discourage  the  other  agency  from 
cooperating  with  EPA. 

Therefore,  EPA  is  proposing  to  amend 
§  2.209(c)  to  provide  that  no  notice  need 
be  given  to  afi^scted  businesses  of 
disclosure  of  CBI  to  another  Federal 
agency  in  the  course  of  a  law 
enforcement  investigation. 

R.  Reconciliation  of  Program  Specific 
Confidentiality  Provisions  With  Part  2 

EPA  proposes  to  cross-reference  part 
2  to  specific  confidentiality  provisions 


currently  contained  in  specific  program 
regulations  outside  of  part  2. 

40  CFR  part  2,  subpart  B  regulates 
treatment  of  confidential  data  by  the 
Agency,  and  includes  special  provisions 
for  each  major  environmental  statute 
administered  by  EPA.  However,  many 
program-specific  regulations  outside  of 
part  2  (e.g..  Clean  Air  Act  regulations  in 
40  CFR  parts  57,  85  and  86,  and  Toxic 
Substances  Control  Act  regidations  in 
parts  710  and  720)  contain 
confidentiality  provisions  which,  in 
some  cases,  differ  bom  those  of  part  2. 

EPA  has  always  considered  the 
program  specific  confidentiality 
regulations  as  supplemental  to  part  2. 
However,  the  lack  of  reference  to  such 
regulations  in  part  2  can  be  confusing 
both  for  the  Agency  and  for  persons 
attempting  to  understand  and  comply 
with  EPA's  confidentiality  regulations. 
In  determining  how  to  resolve  such 
confusion,  the  Agency  had  to  deal  with 
competing  considerations.  First,  the 
Agency  should  be  as  consistent  as 
possible  in  its  treatment  of  CBI.  On  the 
other  hand,  each  program  within  the 
Agency  is  working  with  a  different 
statute  (with  slightly  or  significantly 
varving  confidentiality  provisions)  and 
operates  in  a  different  milieu  of  data, 
confidentiality  claims,  and  public 
interest  in  the  information. 

EPA  is  proposing  to  cross-reference 
existing  program  specific  confidentiality 
regulations  in  part  2  (the  original 
provisions  would  also  remain  in  their 
respective  parts).  In  some  cases,  minor 
changes  would  be  made  to  the  program 
specific  regulations  where  tighter 
conformance  with  part  2,  subpart  A 
general  regulations  is  desirable.  These 
changes  are  discussed  on  a  statute- 
specific  basis  below. 

The  proposed  reconciliation  of 
program-specific  CBI  provisions  with 
part  2  does  not  affect  40  CFR  part  350, 
governing  trade  secrecy  under  the 
Emergency  Planning  and  Community 
Right-to  Know  Act  of  1986. 

S.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the  Gean 
Air  Act 

1.  Applicability  of  40  CFR  2.301.  Special 
Rules  for  the  Clean  Air  Act 

EPA  proposes  to  amend 
§  2.301(b)(l)(ii)  to  comport  with  the 
language  of  section  208(a)  of  the  Clean 
Air  Act.  as  amended  in  1990.  In 
particular,  the  Clean  Air  Act 
Amendments  expanded  EPA's  authority 
under  section  208(a)  to  obtain 
information  "to  otherwise  carry  out  the 
provision  of  (part  A)  and  part  C"  of  the 
Clean  Air  Act.  Also,  the  language  makes 
clear  that  EPA's  authority  under  section 
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208(a)  relates  specifically  to  part  A  and 
part  C  of  Subchapter  II  of  the  Clean  Air 

2.  Basic  Rules  Which  Apply  Without 
Change  and  Assertion  of  Claims 

Section  2.203(c)  allows  businesses  as 
a  general  matter  to  assert  late 
confidentiality  claims.  Specific  Clean 
Air  Act  regulations  in  parts  57  and  85 
of  Title  40  differ  by  providing  that 
confidentiality  claims  must  accompany 
the  information  at  the  time  it  is 
submitted  to  EPA.  In  addition,  certain 
Clean  Air  Act  regulations  require  that  a 
sanitized  version  of  the  information 
must  be  provided  and  that  CBI  claims 
must  be  indicated  by  bracketing, 
stamping,  or  otherwise  specifying  the 
claimed  information  in  order  to  assert 
that  information  submitted  is 
Qonfidential.  Finally,  in  40  CFR  85.408, 
EPA's  motor  vehicle  regulations 
additionally  require  specific  labelling 
and  numbering  of  documents  claimed 
confidential.  EPA  is  proposing  changes 
here  to  §  2.301  (c)  and  (d)  to  incorporate 
these  specific  Clean  Air  Act 
requirements  into  part  2. 

3.  Changes  to  Specific  Clean  Air  Act 
Regulations  Under  Parts  57.  85  and  86 

EPA  is  proposing  additional  minor 
changes  to  Clean  Air  Act  regulations  to 
reconcile  those  regulations  with  the 
changes  being  proposed  for  part  2. 
Specifically,  EPA  is  proposing  to  amend 
references  to  §  2.204(c)(2)(i)(A).  That 
provision  currently  specifies  that  in 
certain  cases  where  a  submitter  might 
have  been  expected  to  assert  a 
confidentiality  claim  but  did  not.  the 
EPA  office  shall  contact  the  business  to 
inquire  whether  the  business  asserts  a 
claim  covering  the  information.  Since 
EPA  is  proposing  that  this  inquiry 
provision  be  deleted  (prospectively 
only,  see  section  B.,  above),  references 
to  the  provision  in  Clean  Air  Act 
regulations  should  apply  only  to  data 
submitted  before  the  date  the  change  to 
§  2.204(c)(2)(i)(A)  becomes  final.  Also, 
the  provisions  ciurrently  contain 
inferences  to  Federal  Register  notices 
publishing  outdated  versions  of  part  2 
ndes;  EPA  would  delete  these 
references. 

4.  Substantive  Criteria  for 
Confidentiality  Determinations: 
Production  and  Consumption 
Allowances  Under  Title  VI 

Section  602  of  the  Clean  Air  Act 
provides  .or  additions  to  the  lists  of 
class  I  and  class  II  ozone  depleting 
substances.  Section  607  specifies  that 
the  Administrator  shall  promulgate 
regulations  providing  for  production 
and  consumption  allowances  of  these 


substances.  As  explained  in  detail 
below,  the  Act  without  exception 
compels  the  public  disclosure  of 
companies'  production  and 
consumption  allowances  for  such  newly 
listed  substances;  such  disclosure  is 
likely  to  result  in  the  release  of 
information  otherwise  regarded  as 
confidential.  Congress  specified  that  the 
allowances  are  to  be  based  on 
companies'  individual  production  and 
consumption  levels.  Therefore,  upon 
promulgation  of  a  final  rule  listing  a 
new  ozone  depleting  substance  as  a 
class  I  substance,  the  Agency  believes 
that  this  information  should  not  be 
entitled  to  treatment  as  CBI.  This  is 
consistent  with  the  position  the  Agency 
has  taken  In  an  information  collection 
request  for  information  regarding 
production  and  consumption  of  methyl 
bromide.  58  FR  15014  (March  18. 1993). 

It  is  unnecessary  to  treat  information 
as  CBI  or  to  undertake  regulatory 
procedures  to  disclose  CBI  where  the 
statute  directly  requires  that  specific 
information  be  disclosed.  As  explained 
below,  the  Clean  Air  Act  compels  the 
Agency  to  disclose  specific  information 
related  to  the  establishment  of  limits  on 
ozone-depleting  substances.  Therefore, 
the  Agency  believes  that  this 
information  is  not  eligible  for 
confidential  treatment. 

The  relevant  provisions  of  Titles  III 
and  VI  of  the  Clean  Air  Act  require  the 
Agency  to  disclose  company-  and 
chemical-specific  production  and 
consumption  allowances  for  a  newly 
listed  substance,  at  least  where  the 
company  produces  or  consumes  only 
one  such  newly  hsted  substance. 
Sections  604  and  607  together  require 
that  EPA  issue  company-  and  chemical- 
specific  allowances  for  production  and 
consumption  of  newly  listed  substances. 
Section  604  imposes  production  and 
consumption  limits  on  each  company 
based  on  the  company's  baseline  year 
production  and  consumption  of  the 
newly  listed  substance.  A  company  is 
limited  to  a  specified  percentage  of  its 
baseline  year  production  and 
consumption  of  the  particular  chemical. 
Section  607  requires  EPA  to 
"promulgate  rules  *   *   *  providing  for 
the  issuance  of  allowances"  for  the 
production  and  consxunption  of  listed 
substances.  Under  this  provision,  EPA  is 
to  issue  specific  allowances  in 
accordance  with  production  and 
consumption  limits.  Particularly  where 
allowances  are  issued  for  a  single  newly 
listed  substance,  disclosure  of  a 
company's  allowances  based  on 
baseline  year  production  and 
consumption  levels  would  disclose 
what  might  ordinarily  be  considered 
CBI. 


Congress  enacted  sections  604  and 
607  against  the  regulatory  backdrop  of 
EPA's  regulations  implementing  the 
Montreal  Protocol  under  existing  Clean 
Air  Act  authority  (former  section 
151(b)).  The  Agency  implemented  the 
Protocol  production  and  consumption 
limits  through  rulemaking  establishing 
company-specific  allowances.  See  53  FR 
30566  (August  12. 1988)  (implementing 
the  Montreal  Protocol  and  allotting 
production  and  consumption 
allowances  to  producers  and  importers). 
The  adoption  of  sections  604  and  607  in 
the  1990  Amendments  indicates  that 
Congress  intended  to  continue  the 
Agency's  company-specific  approach. 
Section  604  requires  that  production 
and  consumption  limits  apply  on  a 
company-specific  basis.  Section  607 
requires  that  allowances  be  based  on 
these  company-specific  limits.  The 
Agency's  current  regulations  under 
section  607  comport  with  this  approach. 
See  56  FR  9518  (March  6. 1991) 
(temporary  final  riile  implementing 
1991  production  and  consumption 
limits  under  section  604);  56  FR  49548 
(Sept.  30, 1991)  (Notice  of  Proposed 
Rulemaking  to  implement  1992  and 
later  production  and  consumption 
limits  under  section  604).  Title  VI  calls 
for  issuance  of  company-  and  chemical- 
specific  allowances  for  listed 
substances. 

Further,  under  section  307(d)(1),  of 
the  Clean  Air  Act,  the  public 
participation  and  disclosure  provisions 
of  section  307(d)  apply  to 
"promulgation  or  revision  of  regulations 
under  Title  VI."  Therefore,  the 
allowances  must  be  published  for  public 
comment  to  be  legally  binding  and 
enforceable.  In  addition,  under  section 
307(d)(3).  the  Agency  is  obligated  to 
include  the  factual  basis  for  the 
allowances  in  the  docket  for  the 
rulemaking  and  to  include  a  summary  of 
the  factual  data  in  the  statement  of  basis 
and  purpose  for  the  proposed  and  final 
rule. 

The  Clean  Air  Act's  citizen  suit 
provision  further  confirms  that  Congress 
intended  Title  VI  production  and 
consumption  Umits  be  disclosed  to  the 
public.  Section  304  authorizes  "any 
person"  to  commence  a  civil  action 
alleging  a  violation  of  an  emission 
standard  or  limitation  under  the  Act. 
Section  304(f)  defines  "emission 
standard  or  limitation  under  this  Act"  to 
include,  inter  alia,  "a  schedule  or 
timetable  of  compliance,  emission 
limitation,  standard  of  performance  or 
emission  standard,"  and  thus  includes 
title  VI  production  and  consumption 
limits.  Public  disclosure  of  company- 
and  chemical-specific  production  and 
consumption  Umits  is  necessary  for 


citizens  to  challenge  violations  of  those 
limits. 

Therefore.  EPA  proposes  to  amend 
§  2.301(e)  to  provide  that  production 
and  consumption  allowance 
information  is  not  entitled  to 
confidential  treatment. 

5.  Confidentiality  of  Certain  Emission 
Data 

EPA  is  proposing  a  new  §  2.301(e)(2) 
to  specifically  identify  emission  data 
that  are  not  entitled  to  confidential 
treatment  and.  notwithstanding  a 
confidentiahty  claim,  may  be  disclosed 
without  further  notice.  This  proposal 
would  codify  current  EPA  policy 
regarding  categories  of  data  that  may  be 
excluded  from  the  trade  secret 
definition.  That  pohcy  was  published  at 
56  FR  7042  (February  21. 1991).  As  EPA 
explained  in  that  notice,  EPA  beUeves 
that  some  kinds  of  data  will  always 
constitute  emission  data  within  the 
meaning  of  section  114(c)  of  the  Act. 
The  list  of  types  of  data  specified  here 
is  not  intended  to  be  a  comprehensive 
list  of  those  tjrpes  of  data  which  are  not 
entitled  to  confidential  treatment,  but  is 
intended  to  faciUtate  the  use  of  these 
data  without  the  need  for  further 
processing  of  confidentiahty  claims. 
EPA  believes  that  the  information 
identified  is  sufficiently  specific  that  a 
case-by-case  evaluation  of  whether  data 
submitted  is  covered  by  the  new 
§  2.301(e)(2)  is  not  necessary. 

6.  Confidentiality  of  Gasoline 
Performance  Baselines 

On  December  15,  1993,  EPA  issued 
final  regulations  for  the  Clean  Air  Act's 
reformulated  and  conventional  gasoline 
programs.  This  rule  was  published  on 
February  16, 1994  (59  FR  7716).  The 
regulations  require  that  refiners  and 
importers  of  gasoline  submit  certain 
information  to  EPA  concerning  the 
quality  of  the  gasoline  they  produced  or 
imported  in  1990.  From  this.  EPA 
establishes  an  individual  baseline  for 
the  refinery  or  importer.  In  large  part, 
the  individual  baseline  then  becomes 
the  refiner's  or  importer's  performance 
standard  for  conventional  gasohne.  In 
effect,  the  quahty  of  their  gasoline  must 
on  average  meet  or  exceed  specified 
standards  set  at  their  1990  individual 
baseUne  levels.  A  similar  approach  is 
used  in  the  reformulated  gasohne 
program  for  certain  standards,  however, 
these  standards  only  apply  to  certain 
fuel  parameters  and  only  apply  for  the 
first  three  years  of  that  program. 

The  regulations  concerning  individual 
baselines  include  two  provisions 
relating  to  public  disclosure  of  this 
mformation.  First,  imder  40  CFR 
80.93(b)(6)(i)  EPA  will  pubHsh  the 


individual  standards  for  each  refinery 
and  importer,  including  baseline 
emissions.  In  addition,  under  40  CFR 
80.93(b)(6)(ii)  EPA  determined  that 
certain  information  provided  by  the 
refiner  or  importer  in  their  individual 
baseline  submission  would  not  be 
considered  confidential,  imder  the 
theory  that  such  information  constitutes 
emission  data. 

Various  interested  parties  have  since 
sought  judicial  review  of  these 
individual  baseUne  regulations, 
including  those  provisions  governing 
confidentiality.  In  light  of  this  litigation, 
and  to  avoid  confusion,  EPA  is  not 
proposing  today  to  cross  reference  these 
individual  baseUne  regulations  in 
§  2.301,  but  instead  wiU  determine  the 
appropriate  revision  to  part  2  at  a  later 
time.  In  the  meantime,  the 
confidentiality  provisions  in  40  CFR 
80.93(b)(6)  remain  in  effect. 

T.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  die  Clean 
Water  Act 

The  Agency  is  proposing  amendments 
both  to  its  supplemental  CBI  regulations 
at  §  2.302  and  to  certain  other 
regulations  in  Title  40  which  relate  to 
the  handUng  of  CBI  under  the  Clean 
Water  Act  (CWA).  These  changes  are 
intended  to  make  CWA  confidentiality 
provisions  pubUshed  in  40  CFR  parts 
122, 123,  233,  403  and  501  consistent 
with  the  provisions,  including  the 
changes  proposed  today,  in  40  CFR  part 
2. 

1.  Substantive  Criteria  for  Use  in 
Confidentiality  Determinations 

The  Agency  is  proposing  to  amend 
the  part  2  supplemental  CWA  provision 
(§  2.302)  to  incorporate,  for  purposes  of 
consistency,  certain  limitations  on 
confidentiaUty  currently  provided  by 
the  CWA  regulatory  provisions 
(§§  122.7,  233.3,  and  501.15).  These 
sections  provide  that:  (1)  Effluent  data, 
(2)  the  name  and  address  of  any  permit 
appUcant  or  permittee,  and  (3)  any 
permit  application  (including  any 
attachments  used  to  supply  information 
required  by  the  application  forms)  or 
permit  are  not  eligible  for  confidential 
treatment.  This  change  to  §  2.302  would 
not  substantively  alter  the  Agency's 
approach  to  CBI  under  the  CWA. 

2.  Changes  to  Specific  Clean  Water  Act 
Regulations 

Under  Parts  122. 123.  233  and  403 
As  discussed  in  section  B..  above,  the 
Agency  is  proposing  to  amend  §  2.203  to 
provide  that  any  information  submitted 
to  EPA  without  a  claim  of 
confidentiality  may  be  disclosed  to  the 
public  without  inquiring  whether  the 


submitter  wishes  to  claim 
confidentiaUty.  The  Agency  proposes  to 
amend  §§  122.7. 123.41  and  403.14  of 
this  part  to  make  those  sections 
consistent  with  part  2  procedures, 
including  changes  proposed  today. 
Specifically,  the  Agency  is  proposing  to 
amend  these  sections  to  clarify  that    * 
submitters  are  not  prohibited  from 
asserting  CBI  claims  subsequent  to  the 
time  of  submission,  but  that  any  such 
late  claims  will  be  treated  in  accordance 
vdth  §2.203.  SecUons  122.7. 123.41  and 
403.14  would  continue  to  refer  to  the 
part  2  regulations  as  controlling  the 
handUng  of  CBI. 

The  Agency  is  proposing  to  amend 
§  233.3.  which  relates  to  confidentiaUty 
of  information  under  the  Section  404 
State  Program  Regulations  (part  233).  In 
its  current  form.  §  233.3  states  that 
information  submitted  under  part  233 
may  be  claimed  as  confidential  and  that 
"a  final  determination  as  to  that  claim 
will  be  made  in  accordance  with  the 
procedures  of  40  CFR  part  2."  This 
language  could  be  interpreted  to  mean 
that  the  Agency  will  make  a  final  CBI 
determination  for  all  information 
submitted  under  part  233  for  which  a 
CBI  claim  is  asserted.  Such  an 
interpretation  would  be  inconsistent 
with  both  Agency  practice  and  the 
procediu^s  set  forth  in  part  2.  Part  2 
does  not  require  a  CBI  determination 
every  time  a  CBI  claim  is  submitted. 
Rather,  information  so  submitted  is 
protected  as  CBI  until  such  time  as  the 
Agency  has  a  need  to  disclose  such 
information  (for  example,  when  the 
information  is  needed  as  part  of  a 
proceeding,  or  when  responding  to  a 
Freedom  of  Information  Act  Request). 
Therefore,  the  Agency  proposes  to 
amend  §  233.4  to  conform  with  standard 
Agency  CBI  procedures,  as  set  forth  in  • 
part  2. 

Finally,  the  Agency  proposes  to 
amend  the  discussion  in  §  123.42 
concerning  disclosure  of  CBI  to  States  to 
include  a  reference  to  the  part  2 
confidentiaUty  regulations.  Th^s  change 
would  clarify  that  disclosures  of 
information  under  that  section  are 
subject  to  part  2. 

U.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the  Safe 
Drinking  Water  Act 

The  Agency  is  proposing  amendments 
both  to  its  supplemental  CBI  regulations 
at  §2.304  and  to  certain  regulations  in 
40  CFR  part  145  which  relate  to  the 
handling  of  CBI  under  the  Safe  Drinking 
Water  Act  (SDWA).  These  changes  are 
intended  to  make  parts  144, 145  and  147 
confidentiaUty  provisions  consistent 
with  the  provisions,  including  the 
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changes  proposed  today,  in  40  CFR  part 
2. 

1.  Substantive  Criteria  Used  in 
Confidentiatty  Determinations 

The  Agency  is  proposing  to  amend 
the  part  2  supplemental  SDWA 
provision  (§  2.304)  to  incorporate,  for 
purposes  of  consistency,  certain 
limitations  on  confidentiality  ciirrently 
provided  by  the  SDWA  regulatory 
provisions  (§§  144.5  and  147.2907). 
These  sections  provide  that  neither  (1) 
the  name  and  address  of  any  permit 
applicant  or  permittee  nor  (2) 
information  which  deals  with  the 
existence,  absence,  or  level  of 
contaminants  in  drinking  water  are 
eligible  for  confidential  treatment.  This 
change  to  §  2.304(e)  would  not 
substantively  alter  the  Agency's 
approach  to  CBI  under  the  SDWA. 

2.  Changes  to  Specific  Safe  Drinking 
Water  Act  Regulations  Under  Part  145 

As  discussed  in  section  B.,  above,  the 
Agency  is  proposing  to  amend  §  2.203  to 
provide  that  any  information  submitted 
to  EPA  without  a  claim  of 
confidentiality  may  be  disclosed  to  the 
public  without  inquiring  whether  the 
submitter  wishes  to  claim 
confidentiality.  The  Agency  proposes  to 
amend  §  145.14  of  this  part  to  make  that 
section  consistent  with  part  2 
procediu^s,  including  those  changes 
proposed  today.  Specifically,  the 
Agency  is  proposing  to  amend  §  145.14 
to  clarify  that  submitters  are  not 
prohibited  from  asserting  CBI  claims 
subsequent  to  the  time  of  submission, 
but  that  any  such  late  claims  will  be 
treated  in  accordance  with  §  2.203. 
Section  145.14  would  continue  to  refer 
to  the  part  2  regulations  as  controlling 
the  handling  of  CBI. 

V.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the  Solid 
Waste  Disposal  Act 

The  Agency  is  proposing  amendments 
both  to  its  supplemental  CBI  regulations 
at  §  2.305  and  to  certain  regulations  in 
40  CFT?  parts  270,  271  and  281  which 
relate  to  the  handling  of  CBI  under  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  These  changes 
are  intended  to  make  all  RCRA 
confidentiality  provisions  consistent 
with  the  provisions,  including  the 
changes  proposed  today,  in  40  CFR  part 
2. 

1.  Disclosure  of  Hazardous  Wflste 
Export  Information 

40  CFR  260.2  and  262.53  provide  that 
certain  LnfOTmation  submitted  in 
notifications  of  intent  to  export  a 


hazardous  waste  will  be  provided  to  the 
IDepartment  of  State  and  the  appropriate 
authorities  in  a  receiving  coundy, 
regardless  of  any  claims  of 
confidentiality.  Consistent  with  the 
Agency's  intent  to  integrate  the  part  2 
supplemental  CBI  regulations  with 
regulations  relating  to  CBI  found  under 
other  Agency  program  regulations,  EPA 
is  proposing  to  amend  the  supplemental 
RCRA  CBI  regulation  at  §  2.305  to 
include,  as  a  new  paragraph  §  2.305(f), 
this  already  existing  limitation  on 
confidentiality  treatment 

2.  Changes  to  Specific  Resource 
Conservation  and  Recovery  Act 
Regulations  Under  Parts  270.  271,  and 
281 

As  discussed  in  section  B.,  above,  the 
Agency  is  proposing  to  amend  §  2.203  to 
provide  that  any  information  submitted 
to  EPA  without  a  claim  of 
confidentiality  may  be  disclosed  to  the 
public  without  inquiring  whether  the 
submitter  wishes  to  claim 
confidentiality.  The  Agency  proposes  to 
amend  §§  270.12,  271.17,  271.132  and 
281.43  to  make  those  sections  consistent 
with  part  2  procedures,  including  the 
changes  proposed  today.  Specifically, 
the  Agency  is  proposing  to  amend  these 
sections  to  clarify  that  submitters  are 
not  prohibited  from  asserting  CBI  claims 
subsequent  to  the  time  of  submission, 
but  that  any  such  late  claims  will  be 
treated  in  accordance  with  §  2.203. 
These  sections  would  continue  to  refer 
to  the  part  2  regulations  as  controlling 
the  handling  of  CBI. 

5.  Change  to  List  of  Authorities 

In  the  authority  section  for  part  2  and 
in  §  2.305,  section  9005  of  RCRA  is 
incorrectly  dted  as  42  U.S.C.  6995.  The 
citation  will  be  corrected  to  42  U.S.C. 
699 Id. 

W.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the  Toxic 
Substances  Control  Act 

The  Agency  is  proposing  amendments 
to  its  supplemental  CBI  regiilations  at 
§  2.306  which  relate  to  the  handling  of 
CBI  under  the  Toxic  Substances  Control 
Act  (TSCA).  These  changes  are  intended 
to  make  all  TSCA  confidentiality 
provisions  consistent  with  the 
provisions,  including  the  changes 
proposed  today,  in  40  CFR  part  2,  and 
to  clarify  the  scope  of  health  and  safety 
data  under  TSCA. 

1.  Signature  of  a  Senior  Management 
Official  for  Some  Confidentiality  Claims 
and  Substantiations 

EPA  proposes  to  make  several 
amendments  to  require  that  a  senior 
management  official  sign  all  assertions 
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and  substantiations  of  confidentiality 
claims  for  information  submitted 
pursuant  to  the  following  provisions, 
which  constitute  the  core  TSCA 
program:  40  CFR  part  704,  subpart  A 
(Reporting  and  Recordkeeping 
Requirements — General  Reporting  and 
Recordkeeping  Provisions  for  Set^on 
8(a)  Information-Gathering  Rules);  40 
CFR  part  704,  subpart  C  (Reporting  and 
Recordkeeping  Requirements — CAIR: 
Comprehensive  Assessment  Information 
Rule — General  Reporting  and 
Recordkeeping  Provisions);  40  CFR  part 
707,  subpart  D  (Chemical  Imports  and 
Exports-^^Notices  of  Export  Under 
Section  12(b));  40  CFR  part  710,  subpart 
A  (Inventory  Reporting  Regulations — 
Compilation  of  the  Inventory);  40  CFR 
part  710,  subpart  B  (Inventory  Reporting 
Regulations — Partial  Updating  of  the 
Inventory  Data  Base);  40  CFR  part  712 
(Chemical  Information  Rules):  40  CFR 
part  716  (Health  and  Safety  Data 
Reporting);  40  CFR  part  717  (Records 
and  Reports  of  Allegations  that 
Chemical  Substances  Cause  Significant 
Adverse  Reactions  to  Health  or  the 
Environment);  40  CFR  part  720 
(Premanufacture  Notification);  40  CFR 
part  723,  subpart  B  (Premanufacture 
Notice  Exemptions — Specific 
Exemptions);  40  CFR  part  750,  subpart 
B  (Procedures  for  Rulemaking  Under 
Section  6  of  the  Toxic  Substances 
Control  Act — Interim  Procedural  Rules 
for  Manufacturing  Exemptions);  40  CFR 
part  750,  subpart  C  (Prooedujes  for 
Rulemaking  Under  Section  6  of  the 
Toxic  Substances  Control  Act — Interim 
Procedural  Rules  for  Processing  and 
Distribution  in  Commerce  Exemptions) ; 
and  40  CFR  part  790,  subpart  A 
(Procedures  Governing  Testing  Consent 
Agreements  and  Test  Rules — General 
Provisions). 

First,  EPA  proposes  to  amend 
§  2.306(a)  to  include  a  definition  of 
"senior  management  official".  Second. 
EPA  proposes  to  amend  §  2.306(d)  and 
the  applicable  portions  of  the  TSCA 
implementing  rules  to  require  that 
assertions  and  substantiations  of 
confidentiality  in  the  core  TSCA 
program  be  signed  by  such  a  senior 
management  official. 

The  definition  of  senior  management 
official  is  taken  nearly  verbatim  from 
the  implementing  regulations  of  the 
Emergency  Response  and  Community 
Right-To-iCnow  Act  (EPCRA),  42  U.S.C. 
11001  etseq.,  at  40  CFR  350.1.  As 
incorporated,  this  definition  of  senior 
management  official  has  been  codified 
since  1988  and  is  well  understood. 
Submitters  of  information  pursuant  to' 
EPCRA  have  made  the  determination  of 
who  a  senior  management  official  is. 
Most  submitters  of  information  pursuant 


to  TSCA  also  submit  information 
pursuant  to  EPCRA.  The  choice  to  use 
very  similar  language  was  made  to 
simplify  reporting  burdens  for 
submitters  by  imposing  very  similar 
reporting  requirements.  This  will  also 
have  the  effect  of  providing  consistency 
between  the  TSCA  and  EPCRA 
programs  administered  by  EPA  which 
will  become  more  important  as  the 
Agency  seeks  to  enhance  the 
compatibility  of  its  data  bases. 

EPA  believes  that  one  situation  in 
which  submitters  assert  unsupportable 
confidentiality  claims  occurs  when 
there  is  an  inadequate  review  of  claims 
at  the  corporate  level.  Individual  staff 
and  less  senior  management  officials 
often  lack  the  organizational  perspective 
to  view  confidentiality  claims  in  the 
context  of  an  entire  corporate  policy  and 
are  unaware  of  the  actions  of  other 
business  imits  regarding  confidentiality 
claims. 

Based  on  a  limited  sampling  of 
submissions  piu^uant  to  TSCA,  it 
appears  that  a  majority  of  TSCA 
submissions  containing  confidentiality 
claims  already  conform  with  a  senior 
management  signatiu^s  requirement. 
EPA  believes  that  this  wide-spread 
industry  practice  provides  for  needed 
management  oversight  and  seeks,  by 
this  rule,  to  institutionalize  the  practice. 

EPA  believes  that  requiring  all 
confidentiality  claims  and 
substantiations  for  submissions  subject 
to  this  requirement  to  be  signed  by  a 
senior  management  official  is  the  most 
effective  way  to  ensure  that  sufficient 
deliberation  and  consideration  is  made 
when  claiming  confidential  status.  As 
discussed  in  section  W.3,  below,  EPA 
seeks  to  increase  the  amount  of  accurate 
TSCA  derived  chemical  information 
available  to  the  pubfic.  The  Agency 
believes  that  prescribing  a  senior  level 
of  scrutiny  will  help  alleviate 
unsupportable  confidentiality  claims. 
Also,  EPA  treats  information  claimed 
confidential  very  carefully  at  significant 
cost  and  expects  the  cooperation  of 
industry  to  assure  that  such  costs  are 
incurred  only  where  necessary. 

Authority  for  a  senior  management 
official  signature  requirement  exists  in 
§  14(c)  of  the  Act  which  states  that  "(a] 
designation  *  *  *  shall  be  made  in 
writing  and  in  such  a  manner  as  the 
Administrator  may  prescribe".  This 
authority  to  impose  a  similar  signature 
requirement  has  been  previously 
exercised.  See.  e.g.,  40  CFR  710.32(c)(2). 

2.  Up-front  Substantiation  of 
Confidentiality  Claims  for  Chemical 
Identity 

EPA  proposes  to  amend  §§  2.306(d). 
716.55  and  717.19  to  require  that  claims 


of  confidentiality  for  chemical  identity 
in  Records  and  Reports  of  Allegations 
that  Chemical  Substances  Cause 
Significant  Adverse  Reactions  to  Health 
or  the  Environment,  submitted  pursuant 
to  section  8(c)  of  TSCA,  Health  and 
Safety  Data  Reports,  submitted  pursuant 
to  section  8(d),  and  notices  of 
substantial  risk,  submitted  pursuant  to 
section  8(e),  must  be  accompanied  by  a 
substantiation  at  the  time  of  submission. 
This  requirement  will  apply  only  to 
chemicals  listed  on  either  the  public  or 
confidential  portions  of  the  TSCA 
Chemical  Inventory.  Chemicals  not  on 
the  inventory,  i.e.,  those  not  available  in 
commerce,  will  not  be  subject  to  this 
requirement. 

EPA  would  prospectively  require 
submitters  to  substantiate  the 
confidentiality  claims  described  above 
at  the  time  of  filing  by  responding  to  a 
series  of  questions.  These  substantiation 
questions  are  designed  to  address  with 
particularity  the  issues  generally  framed 
by  §§  2.204(e)(4)  and  2.208  which  set 
forth,  among  other  factors,  the  criteria 
of: 

(1)  What  portion  of  the  information 
the  submitter  believes  is  entitled  to 
confidential  treatment; 

(2)  The  length  of  time  for  which 
■confidential  treatment  is  desired; 

(3)  Measures  taken  by  the  business  to 
prevent  imdesired  disclosure  to  others; 

(4)  The  extent  to  which  the 
information  has  already  been  disclosed 
to  others;  and 

(5)  Why  release  of  the  information 
would  result  in  substantial  harmful 
effects  to  the  business'  competitive 
position  in  the  marketplace.  40  CFR 
2.204(e)(4). 

EPA  has,  for  several  years, 
consistently  reviewed  confidentiality 
claims  for  chemical  identity  asserted  in 
submissions  pursuant  to  sections  8(d) 
and  8(e)  of  TSCA.  This  heightened 
scrutiny  has  occurred 
contemporaneously  with  a  decision  by 
EPA's  dffice  of  Pollution  Prevention 
and  Toxics  to  increase  the  amoxint  of 
accurate  TSCA-derived  chemical 
information  available  to  the  public.  The 
major  focus  of  these  dissemination 
activities  has  been  on  making  available 
health  and  safety  data. 

EPA  considers  chemical  identity  to  be 
part  of.  or  underlying  data  to,  a  health 
and  safety  study  in  health  and  safety 
data  reports.  See,  40  CFR  716.3. 
Furthermore,  this  definition  of  health 
and  safety  data  will  be  formaUzed  for  all 
TSCA  submissions  (See  the  revision  to 
§  2.306(a)(3)  and  accompanying 
preamble  discussion,  infra).  As  a  result, 
claims  of  confidentiality  for  chemical 
identity  in  such  filings  are  considered 
carefully.  Nevertheless,  there  are 


situations  where  chemical  identity  in  a 
health  and  safety  study  may  be  entitled 
to  confidentiality. 

Any  inquiry  into  a  confidentiahty 
claim  is  a  fact-specific  exercise.  In  this 
particular  circumstance,  EPA  has 
determined  that  there  is  a  data  gap 
when  reviewing  confidentiality  claims 
for  chemical  identity  in  health  and 
safety  studies.  Necessary  facts  regarding 
competitive  market  forces,  the  nature  of 
the  potential  harm  perceived  by  the 
submitter,  the  submitter's  treatment  of 
the  information  and  r    er  vital  factors 
are  not  available  to  properly  evaluate 
the  claim.  This  requires  the  Agency  to 
contact  by  telephone  the  submitter  each 
time  a  claim  is  considered.  Often,  it  is 
necessary  to  follow  up  the  telephone 
call  with  a  written  substantiation 
request  pursuant  to  40  CFR  2.204(d)(lT. 

There  are.  however,  significant 
problems  with  the  current  practice. 
First,  it  is  inefficient  for  submitters.  A 
submitter  must  carefully  consider  a 
confidentiality  claim  prior  to  asserting  it 
to  the  Agency.  The  questions  and  issues 
so  considered  are  substantially  similar 
to  the  questions  a  submitter  must 
answer  and  the  issues  a  submitter  must 
consider  when  responding  to  a 
substantiation  request  pursuant  to  40 
CFR  2.204(d)(1).  When  responding  to 
such  a  substantiation  request,  the 
submitter  is  simply  considering  for  a 
second  time  and  recording  the  same 
thought  processes  as  before.  By 
requiring  the  submitter  to  take  one  look 
at  the  issues  implicated  by  a 
confidentiality  claim,  and  eliminating 
the  dupUcative  two-step  consideration 
process  for  submitters,  the  up-&t)nt 
substantiation  requirement  will  be  less 
burdensome  on  submitters. 

Second,  the  current  process  lacks 
rigor,  and  is  time-inefficient  for  EPA. 
Decisions  are  sometimes  based  on 
insufficient  information  or  resources  are 
expended  gathering  data  which  would 
be  collected  by  the  up-front 
substantiation  requirement.  Through 
imposing  this  new  requirement,  EPA 
seeks  to  improve  the  quality  and  speed 
of  decisionmaking  on  confidentiality 
claims  for  chemical  identity. 

At  the  same  time.  EPA  wishes  to 
minimize  the  burden  placed  on 
submitters  by  the  imposition  of  this  new 
requirement.  For  this  reason,  the 
Agency  has  decided  to  impose  an  up- 
front substantiation  requirement  only 
for  chemicals  fisted  on  the  TSCA 
Chemical  Inventory. 

The  rationale  for  this  limitation  is  as 
follows.  The  intended  result  of  the 
confidentiality  claim  review  process  is 
to  make  more  and  more  useful  chemical 
information  available  to  the  public. 
Chemicals  which  are  not  listed  on  the 
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TSCA  Chemical  Inventory  may  not 
legally  enter  commerce,  except  in 
extraordinarily  limited  circumstances. 
There  is  a  lesser  risk  of  exposure,  and 

erelore,  a  lesser  utility  for  chemical 
innrmatioo  for  public  infonnatioa 
purposes,  if  a  chemical  si^tance  is  not 
a>^lable  in  commerce. 

The  implementation  of  an  up-&ont 
substantiation  requirement  for 
ccmfidentiality  claims  for  chemical 
identity  in  the  limited  circimistances 
above  is  carefully  sculpted  to  address 
the  information  needs  of  the  Agency 
while  minimizing  the  burden  placed  on 
industry. 

Authority  for  an  up- front 
substantiation  requirement  exists  in  the 
Freedom  of  Information  Act,  the  Trade 
Secrets  Act,  and  section  14(c)  of  TSCA, 
which  states  that  "[a]  designation  *  *  * 
shall  be  made  in  writing  and  in  such  a 
manner  as  the  Administrator  may 
prescribe",  (cf.  discussion  of  sunset 
provisions  in  section  F.,  above).  This 
authority  to  impose  an  up-firont 
substantiation  requirement  has  been 
exercised  numerous  times  in  the  p>ast, 
including  for  confidentiality  claims  for 
^emical  identity.  See,  e.g.,  40  CFR 
710.38(c)(1);  40  CFR  720.85(b)(3)(iv). 

3.  Definition  ofHeakh  and  Safety  Data 

EPA  is  proposing  to  clarify  the 
definition  of  "health  and  safety  data"  in 
§  2.306(a)(3)  (the  term  "health  and 
safety  data"  would  be  used 
interchangeably  with  "health  and  safety 
study")  by  adding  additional  language 
to  the  definition  to  indicate  that  the 
term  encompasses  not  only  data  from  a 
formal  study  but  also  any  data 
pertaining  to  the  effects  of  a  chemical  on 
health  or  the  environment.  The  language 
is  taken  directly  from  the  definition  of 
"health  and  safety  study"  in  40  CFR 
716.3(p1.  which  implements  health  and 
safety  data  reporting  pursuant  to  TSCA 
section  8(d),  and  in  40  CFR  720.3(k), 
which  implements  premanufacture 
notification  procedures  pursuant  to 
TSCA  section  5.  EPA  would  include  this 
clarification  to  ensure  regulatory 
consistency  under  TSCA. 

4.  Disclosure  of  Health  and  Safety  Data 

TSCA  section  14(b)  provides  that  data 
from  health  and  safety  studies  are  not 
eligible  for  confidential  protection 
unless  disclosure  of  such  data  would 
further  disclose  process  information  or 
proportions  of  a  mixture.  As  a  means  of 
implementing  section  14(b), 
§  2.306(a)(3)  ciurently  defines  health 
and  safety  data  to  exclude  data  whose 
disclosure  would  further  disclose 
process  information  or  proportions  of  a 
mixture.  This  definition  achieves  the 
result  intended  bv  TSCA  section  14(b), 


that  process  and  mixture  information 
are  not  automatically  exempt  from 
confidential  treatment. 

However,  §  2.306(a)(3)  as  currently 
written  does  not  properly  reflect  the 
structure  imposed  by  section  14(b). 
Therefore,  EPA  is  proposing  to:  (1) 
Modify  §  2.306(aK3)  to  indicate  that 
information  pertaining  to  process  and 
mixture  data  may  still  be  health  and 
safety  data,  and  (2)  revise  §  2.306(g) 
(criteria  for  ccmfidential  treatment, 
redesignated  in  this  proposal  as 
§  2.306(h)  for  reasons  unrelated  to  the 
discussion  here)  such  that  health  and 
safety  data  whose  disclosure  would 
further  disclose  process  information  or 
proportions  of  a  mixture  may  be  eUgible 
for  confidential  treatment  if  they  meet 
the  standard  criteria  for  confidentiality 
articulated  in  §  2.208.  No  substantive 
change  in  the  eligibility  of  such  data  for 
confidentiality  is  intended. 

5.  Reconciliation  of  TSCA  Program- 
Specific  Rules  With  Part  2  Rules 

EPA  proposes  to  incorporate  various 
confidentiality  provisions  in  the  TSCA 
implementing  regulations  (subchapter  R 
of  title  40)  into  part  2.  Subchapter  R 
contains  several  program  specific 
confidentiality  rules  tailored  to  the 
individual  needs  of  the  program.  This 
amendment  will  clarify  the  provisions 
that  apply  to  information  submitted 
pursuant  to  TSCA. 

Section  2.306(c)  currently  provides 
that  §  2.203  of  the  part  2  basic  rules  (the 
basic  rules  are  those  which  apply  over 
all  programs,  except  where  otherwise 
indicated)  applies  without  change  to 
information  covered  by  §  2.306.  Section 
2.203  governs  procedures  for  asserting 
claims  of  confidentiaMty.  Because  (1) 
subchapter  R  rules  which  contain 
provisions  governing  confidentiality 
would  be  incorporated  into  §  2.306,  and 
(2)  many  of  these  provisioru  differ  from 
those  in  §  2.203.  EPA  would  include  a 
new  paragraph.  §  2.306(d),  detailing  the 
extent  to  which  §  2.203  and  subchapter 
R  provisions  govern  assertion  of  CBI 
claims. 

Similarly,  those  subchapter  R 
provisions  pertaining  to  disclosure  of 
CBI  in  special  circumstances  (normally 
governed  by  §  2.209)  would  be 
incorporated  into  §  2.306(i)  (currently 
§  2.306(h)).  Section  2.306(i)  would  also 
incorporate  provisions  for  disclosure  of 
confidential  chemical  identities  to  bona 
fide  requestors  under  40  CFR  parts  710. 
720,  721,  and  723,  and  for  disclosure  to 
foreign  governments  of  export 
information  under  §  707.75(c). 

Current  provisions  under  tbe  Pre- 
manufacture Notification  (PMN)  and 
Polymer  Exemption  Rules  require 
reassertion  and  substantiation  of  a  CBI 


claim  for  chemical  identity  upon  filing 
of  a  Notice  of  Commencement  (NOC). 
The  rules  also  provide  for  expiration  of 
the  chemical  identity  CBI  claims  for  the 
underlying  PMN  and  Polymer 
Exemption  AppUcation  should  tbe  NOC 
be  filed  without  such  reassertion  and 
substantiation.  These  provisions  would 
be  incorporated  into  a  new  paragraph 
§  2.306(m),  a  siuiset  provision  consistent 
vrith  proposed  §  2.216. 

6.  Sunset  Provisions 

EPA  has  considered  proj)osing  a 
simset  provision  (see  section  F.,  above) 
for  all  confidentiahty  claims  for 
information  collected  pursuant  to 
TSCA,  or  for  some  discrete  subset  of 
claims.  At  this  time,  the  Agency  has 
decided  to  defer  proposal  of  a  TSCA 
sunset  provision.  EPA  believes  that  a 
sunset  provision  is  appropriate  only 
with  respect  to  those  data  collections 
where  there  is  an  identified  need  for 
information  to  be  publicly  available 
after  the  passage  of  time  (or  occurrence 
of  an  event).  The  Agency  may 
reconsider  TSCA  sunset  provisions  after 
appropriate  analysis  and  articulation  of 
need. 

In  order  to  evaluate  the  issues 
identified  above,  EPA  solicits  comments 
on  the  following  with  respect  to  TSCA 
sunset  provisions: 

A.  What  information  collected 
pursuant  to  TSCA  would  be  most 
appropriate  for  application  of  a  simset 
provision?  Should  the  sunset  provision 
apply  to  all  TSCA  submissions  of  a 
specified  type  of  information  (e.g.,  all 
submitter  identities)  or  only  with 
respect  to  individual  data  collections 
(e.g.,  all  submitter  identities  in 
submissions  pursuant  to  the  Partial 
Updating  of  the  Inventory  Data  Base.  40 
CFR  710.23  et  seq.)l  What  information 
collected  pursuant  to  TSCA  would  be 
least  appropriate  for  application  of  a 
sunset  provision? 

B.  How  long  should  the  period  be 
before  sunset  occurs? 

C.  Are  any  mechanisms  in  place  for 
industry  to  periodically  review  and 
relinquish  confidentiality  claims  whose 
rationales  for  assertion  have 
disappeared?  If  so,  is  there  any  vehicle 
for  the  dissemination  of  information  no 
longer  claimed  as  confidential? 

X.  Changes  to  Rules  Governing  Certain 
Information  Obtained  Under  the 
Federal  Insecticide,  Fangicide,  and 
Rodenticide  Act 

The  Agency  is  proposing  amendments 
to  its  supplemental  CBI  regulations  at 
§  2.307  which  relate  to  the  handling  of 
CBI  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  These  changes  are  intended  to: 


[1)  Make  all  FIFRA  confidentiality 
provisions  consistent  with  the 
provisions,  including  the  changes 
proposed  today,  in  40  CFR  part  2; 

(2)  Codify  procedures  regarding 
handling  of  FIFRA  CBI  previously 
announced  in  Federal  Register  notices; 
and 

(3)  Clarify  procedures  for  release  of 
FIFRA  CBI  in  emergency  situations. 

J.  Codification  of  1978  Interim 
Procedures 

In  1978,  Congress  amended  FIFR.'\  to 
include  new  provisions  for  the 
treatment  and  release  of  CBI.  On 
December  19,  1978,  EPA  published  in 
the  Federal  Register  a  Notice  of  Interim 
Procedures  for  the  treatment  of  such 
information  (43  FR  59060).  At  that  time, 
EPA  stated  that  the  interim  procedures 
would  remain  in  effect  pending 
issuance  of  amendments  to  the  Agency's 
regulations  at  40  CFR  part  2.  EPA  is 
proposing  to  amend  the  part  2 
regulations  applicable  to  information 
submitted  under  FIFRA  to  incorporate 
the  1978  interim  procedures  as 
permanent  procedures.  For  more 
information  on  the  rationale  behind 
specific  provisions,  please  refer  to  the 
Notice  of  Interim  Procedures  at  43  FR 
59060. 

Specifically,  this  propo.sed  rule  would 
establish  procedures  for  handling  FIFRA 
CBI  under  the  following  circumstances: 

a.  Disclosure  of  CBI  relating  to 
formulas  of  products  in  public  hearings 
and  in  findings  of  fact  issued  bv  the 
Administrator. 

The  term  "findings  of  fact"  includes, 
but  is  not  limited  to,  the  process  of 
reviewing  pesticides  in  order  to  decide 
whether  to  register,  reregister,  or  cancel 
those  products,  particularly  notices 
published  during  the  Special  Review 
process  under  40  CFR  part  154  (formerly 
known  as  the  RPAR  or  "rebuttable 
presumption  against  registration  ' 
process).  The  terra  also  applies  in  cases 
where  an  inert  ingredient  of  a  pesticide 
is  the  subject  of  a  Special  Review  notice. 

b.  Disclosure  of  test  data  relating  to 
registered  or  previously  registered 
pesticides  pursuant  to  FIFRA. 

The  proposed  §  2.307lg)  would  clarify 
that,  pursuant  to  FIFRA  section  10(d)(1), 
where  safety  and  efficacy  data  (defined 
in  proposed  §  2.307(a)(5))  are  submitted 
with  regard  to  "a  registered  or 
previously  registered  pesticide  or  its 
separate  ingredients,  impurities,  or 
degradation  products"  (language  from 
FIFRA  section  10(d)(1)),  EPA  will  deny 
any  claim  of  confidentiality  for  that  data 
unless  the  submitter  can  show  that  it 
would  disclose  one  or  more  of  the  three 
types  of  information  specifically 
protected  by  FIFRA  section  (10)(d)(l) 


(A)-(C),  relating  to  manufacturing  and 
quality  control  processes,  the  identity 
and  quantity  of  inert  ingredients,  and 
methods  of  testing,  detecting  or 
measuring  the  quantities  of  inert 
ingredients.  Where  data  are  submitted 
with  regard  to  a  pesticide  which  is  not 
yet  registered,  EPA  will  continue  to 
follow  the  general  procedures  for 
determining  confidentiality  of 
information  under  the  general  part  2, 
subpart  B  rules.  Section  2.307(a)(5) 
would  also  embody  EPA's  interpretation 
that  the  language  in  section  10(d)(1) 
concerning  "a  registered  or  previously 
registered  pesticide"  means  that  data 
pertaining  to  pesticides  which  have 
never  been  registered  (i.e.,  data  from 
applicants)  is  not  subject  to  mandatory 
section  10(d)(1)  disclosure. 

c.  Disclosure  of  FIFRA  CBI  to      . 
contractors. 

The  1978  .Notice  of  Interim 
Procedures  stated  that  the  Office  of 
Pesticide  Programs  (OPP)  and  its 
contractors  would  follow  the  security 
procedures  listed  in  the  EPA  TSCA 
Confidential  Business  Information 
Security  Manual  pending  development 
of  procediu«s  specific  to  the  pesticides 
program.  Since  then  OPP  has  completed 
its  FIFRA  Information  Security  Manual. 
This  document  contains  the  procedures 
EPA  and  its  contractors  follow  when 
handling  HFRA  CBI  and  is  available 
through  the  Information  Services 
Branch  of  OPP.  Therefore,  EPA  proposes 
that  §  2.307(h)(3)(v)  state  that 
contractors  who  are  allowed  access  to 
FIFRA  CBI  will  be  required  to  follow  the 
security  procedures  detailed  in  that 
manual. 

d.  Disclosure  of  data  to  foreign  or 
multinational  pesticide  producers. 
The  1978  amendments  to  FIFRA 
included  a  provision,  section  10(g), 
which  prohibits  EPA  fitim  providing 
data  submitted  by  a  registrant  or  an 
applicant  for  registration  (without  the 
submitter's  consent)  to  any  employee  or 
agent  of  any  business  or  other  entity 
engaged  in  the  production,  sale,  or 
distribution  of  pesticides  in  countries 
other  than  the  United  States  or  in 
addition  to  the  United  States,  or  to  any 
other  person  who  intends  to  deliver 
such  data  to  any  such  foreign  or 
multinational  entity.  In  addition,  FIFR.'^ 
section  10(g)  compels  the  Administrator 
to  require  that  every  person  requesting 
data  affirm  that  such  person  does  not 
seek  access  to  the  data  in  order  to 
deliver  it  or  offer  it  for  sale  to  any 
foreign  or  multinational  entity  described 
above,  and  that  such  person  will  not 
purposefully  deliver  it  nor  negligently 
cause  it  to  be  delivered  to  any  such 
entity.  This  proposed  rule  would  codify 
the  procedures  by  which  EPA 


implements  this  section  and  the 
affirmation  which  must  be  made  by  all 
persons  seeking  access  to  data 
submitted  by  registi-ants  or  applicants 
under  FIFRA. 

The  text  of  FIFRA  section  10(g)  uses 
the  terms  "information"  and  "data" 
interchangeably.  EPA  has  historically 
interpreted  this  section  lo  apply  only  to 
test  data  submitted  by  registrants  and 
applicants  for  registration.  This  is 
because  section  10(g)  was  designed  to 
prevent  companies  from  obtaining 
proprietary  data  from  EPA  under  FOIA 
and  FIFRA  section  10(d)(1)  and  using -it 
to  gain  market  entry  in  foreign  countries 
without  contributing  to  the  costs  of 
developing  the  data,  as  FIFRA  section 
3(c)(1)(F)  requires  of  domestic  market 
entrants.  The  term  "information"  could 
be  read  to  include  items  which  EPA 
routinely  makes  available  such  as 
registration  applications,  product 
labeling,  and  general  offers  to  pay  data 
compensation.  Because  EPA  beUeves 
that  Congress  intended  to  restrict 
foreign  companies'  access  to  registration 
data,  EPA  interprets  section  10(g)  to 
apply  only  to  test  data. 

On  September  24.  1985,  EPA  issued 
Class  Determination  3-85,  stating  that 
reviews  of  data  submitted  by  applicants 
or  registrants  which  were  prepared  by 
EPA  personnel  or  under  an  EPA-funded 
contract  and  which  do  not  reveal  the 
full  methodology  and  complete  results 
of  the  study,  test,  or  experiment,  and  all 
explanatory  information  necessary  to 
understand  the  methodology  or 
interpret  the  results  are  not  subject  to 
FIFRA  section  10(g).  Class 
Determination  3-85  noted  that  section 
10(g)  "is  intended  to  prevent  a  person 
from  obtaining,  under  FIFRA,  data 
generated  at  another  person's  expense 
and  then  using  the  data  to  obtain  the 
approval  of  another  country's 
government  to  manufacture,  sell,  or  use 
pesticides  in  that  country  *  *  • 
Disclosure  of  EPA  reviews  of  data 
(provided  that  they  are  truly  reviews, 
and  not  essentially  complete  reports) 
will  not  be  useful  in  obtaining  approvals 
by  governments  of  other  countries.  To 
the  extent  that  such  a  country  requires 
data  to  evaluate  the  request,  it  is 
unlikely  to  be  satisfied  with  a  review  of 
data  conducted  by  EPA;  to  the  extent 
that  such  a  coimtry  is  willing  to  accept 
an  EPA  review  in  lieu  of  data,  it  is  just 
as  likely  to  accept  other  readily 
available  information  indicating  EPA's 
position,  such  as  evidence  that  EPA  has 
registered  the  product."  EPA  proposes 
to  codify  this  interpretation  of  FIFRA 
section  10(g)  in  §2.307(i)(l). 

Class  Determination  3-85  also  stated 
that  reviews  of  safety  and  efficacy  data 
which  contain  neither  the  three  t\-pt?s  of 
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information  specifically  protected  by 
FIFRA  section  {10)(d)(l)  (AHC)  nor 
unpublished  information  concerning  the 
production,  distribution,  sale,  or 
inventories  of  a  pesticide  are  not  eligible 
for  confidential  treatment.  This  would 
be  codified  in  proposed  §  2.307(k)(2). 

2.  Incorporation  of  FIFRA  Program 
Provisions  Regarding  CBI 

In  addition  to  the  procedures 
proposed  above,  EPA  is  proposing  to 
amend  the  part  2  regulations  to 
reference  various  regulations 
promulgated  under  FIFRA  at  40  CFR 
parts  152, 154, 155,  and  158,  which 
contain  specific  provisions  regarding 
CBI  submitted  under  those  regulations. 
This  amendment  would  not  change  the 
substance  of  those  provisions,  but 
would  merely  incorporate  them  into 
§  2.307.  These  provisions  pertain  mainly 
to  assertion  of  business  confidentiality 
claims  when  submitting  particular  types 
of  information;  also  incorporated  (in 
§  2.307(k)(l))  is  a  provision  currently  in 
§  152.119(b),  governing  public 
inspection  of  materials  submitted  to 
comply  with  section  3(c)(1)(D)  of 
FIFRA. 

In  addition,  the  Agency  is  proposing 
to  add  a  new  paragraph  §  2.307(j), 
regarding  designation  by  a  business  of 
an  addressee  for  notices  and  inquiries. 
This  provision  would  incorporate  the 
requirements  of  40  CFR  152.50(b)  (2) 
and  (3)  for  businesses  which  are 
registrants  or  applicants  for  registration 
of  a  pesticide.  For  parties  other  than 
registrants  or  applicants,  §  2.213(a) 
would  still  apply. 

3.  Release  in  Emergency  Situations 

EPA  is  proposing  two  amendments 
intended  to  clarify  what  personnel 
could  be  allowed  access  to  CBI  in  the 
event  of  an  emergency  under 
§  2.307(h)(2).  First,  EPA  proposes  to 
define  the  term  "qualified  persons"  to 
include  any  person  whose  presence  or 
services  are  required  for  the  prevention 
or  mitigation  of  imminent  harm  to 
persons,  property,  or  the  environment, 
and  who  requires  access  to  confidential 
information  in  order  to  perform  his  or 
her  duties  in  that  capacity.  Second,  EPA 
proposes  to  clarify  that  the  term 
"governmental  agencies"  in  that  section 
include  federal.  State,  and  local 
governments. 

4.  Pesticide  Export  Policy 

On  January  12, 1990  EPA  published  a 
Federal  Register  notice  (55  FR  1261) 
indicating  the  Agency's  position  that  the 
producer  identity,  exporter  identity, 
name  of  unregistered  pesticide,  and 
name  of  active  ingredient  in  export 
notifications  under  FIFRA  section 


17(a)(2)  were  not  entitled  to 
confidentiality.  On  April  25. 1991  EPA 
issued  Class  Determination  1-91,  which 
provided  that  the  identities  of  importing 
countries  in  purchaser 
acknowledgement  statements  were  not 
entitled  to  confidentiality.  This  Class 
Determination  was  published  in  the 
February  18, 1993  policy  statement 
governing  exported  pesticides  (58  FR 
9062).  That  poUcy  statement  also 
refined  the  Agency's  position  with 
respect  to  confidentiality  of  data 
concerning  research  and  development 
products,  stating  that  these  products 
may  in  some  cases  be  eligible  for 
confidential  treatment.  EPA  proposes  to 
codify  tbis  p(  ,,iiion  in  §  2.307(g)(2).  For 
details  concerning  this  position,  see  55 
FR1261. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  has  been 
prepared  by  EPA  (ICR  No.  1667.01)  and 
a  copy  may  be  obtained  fi-om  Sandy 
Farmer,  Information  Policy  Branch 
(2136);  U.S.  Environmental  Protection 


Agency;  401  M  Street,  SW.,  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3.3  hours  per  response, 
including  the  time  for  rule 
familiarization,  gathering  necessary 
data,  drafting  a  substantiation, 
submitting  the  substantiation,  and 
recordkeeping  for  the  information 
collection.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  Chief,  Information  Policy 
Branch  (2136);  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW.. 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act 
requires  identification  of  those 
regulations  which  are  likely  to  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities," 
i.e.,  small  governments,  small 
businesses,  and  small  non-profit 
organizations.  Under  the  requirements 
of  the  Act,  such  regulations  must  be 
subjected  to  a  regulatory  flexibility 
analysis.  This  analysis  must  address  the 
likely  economic  impacts  on  small 
entities  and  must  consider  any 
significant  alternatives  to  the  rule  which 
accomplish  the  objectives  of  applicable 
statutes  and  which  minimize  any 
significant  economic  impact  of  the 
rulemaking  on  small  entities.  In  April 
1992,  EPA  adopted  a  new  policy  which 
goes  beyond  the  minimum  requirements 
of  the  Act  (this  policy  applies  to 
rulemaking  initiated  after  April  8, 1992). 
For  rules  subject  to  this  new  poUcy, 
EPA  will  perform  a  regulatory  flexibility 
analysis  if  the  rule  is  likely  to  have  any 
economic  impact  on  any  small  entity. 

EPA  has  performed  an  Initial 
Regulatory  FlexibiUty  Analysis  for  the 
changes  in  Agency  confidentiality 
regulations  proposed  here.  It  is  available 
for  comment  fitjra  Donald  A.  Sadowsky, 
General  and  Information  Law  Division 
(2379),  Office  of  General  Counsel, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
The  Agency  has  identified  as  an  impact 
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the  reporting  burden  discussed  in  the 
hiformation  Collection  Request  (see 
Paperwork  Reduction  Act  discussion 
above),  deriving  fi-om  (1)  the 
requirement  (discussed  in  section  B.2., 
above)  to  substantiate  claims  of 
confidentiality  asserted  for  an  entire 
document  (as  opposed  to  portions  of  the 
document),  and  (2)  new  proposed 
TSCA-spedfic  signature  and  up-ft'ont 
substantiation  requirements  (discussed 
in  sections  W.l  and  VV.2,  above).  The 
estimated  burdens  for  respondents 
would  be  $347.53  (general  provisions), 
S157.36  (TSCA-specific  signature),  and 
S212.47  (TSCA-specific  up-ft'ont 
substantiation).  EPA  estimates  that  285 
respondents  per  year  would  incur  the 
burden  pertaining  to  general  provisions, 
5.313  for  TSCA-specific  signature,  and 
360  for  TSCA-specific  up-front 
substantiation.  An  unknowoi  number  of 
these  respondents  would  be  small 
entities.  The  Agency  made  the  burden 
for  the  general  provisions  as  low  as 
possible,  choosing  not  to  require 
respondents  to  answer  the  full  series  of 
questions  posed  when  the  Agency  must 
make  a  determination  of  confidentiality 
when  information  is  requested  under 
fOIA.  Any  submitter  may  avoid  this 
burden  completely  by  merely 
identifying  which  portions  of  the 
submitted  document  should  be 
protected  as  confidential.  With  respect 
to  the  TSCA-specific  provisions, 
flexibihty  in  the  TSCA-specific 
regulations  exists  for  small  entities 
because  small  entities  are  largely 
exempt  from  TSCA  reporting 
requirements. 

List  of  Subjects 

40  CFR  Part  2 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Courts,  Freedom  of 
information.  Govenunent  employees. 

40  CFR  Part  57 

Administrative  practice  and 
procedure,  Air  pollution  control, 
Metals.  Reporting  and  recordkeeping 
requirements,  Research,  Sulfur  oxides.- 


40  CFR  Part  85 

Confidential  business  information. 
Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements,  Research,  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Labeling.  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements. 


IMI 


40  CFR  Part  122 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  substances. 
.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  123 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  substances, 
Indians — lands,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control. 

40  CFR  Part  145 

Confidential  business  information, 
bidians — lands.  Intergovernmental 
relations,  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  233 

Administrative  practice  and 
procedure.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  260 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  waste. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation,  Hazardous  waste, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste, 
Indians-lands,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

40  CFR  Part  281 

Administrative  practice  and 
procedure.  Hazardous  substances. 
Insurance,  Intergovenunental  relations. 
Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Water  pollution  control.  Wafer 
supply. 

40  CFR  Part  350 

Administrative  practice  and 
procedure,  Chemicals,  Confidential 
business  information,  Disaster 
assistance.  Hazardous  substances. 
Hazardous  waste.  Intergovernmental 
relations,  Natural  jesources.  Reporting 


and  recordkeeping  requirements. 
Superfund,  Water  pollution  control, 
Water  supply. 

40  CFR  Part  403 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal,  Water  pollution  control. 

40  CFR  Part  704 

Environmental  protection,  Chemicals, 
Confidential  business  information. 
Hazardous  substances.  Imports, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  707 

Environmental  protection.  Chemicals. 
Exports,  Hazardous  substances,  Imports, 
Confidential  business  information , 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  710 

Environmental  protection.  Chemicals, 
Inventory,  Partial  Updating  of  the 
inventory  data  base.  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  712 

Environmental  protection.  Chemicals, 
Confidential  business  information. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  716 

Environmental  protection.  Chemicals. 
Hazardous  substances,  Health  and 
safety.  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  717 

Environmental  protection.  Chemicals, 
Confidential  business  information. 
Reporting  and  recordkeeping 
Irequirements.  Significant  adverse 
reactions. 

40  CFR  Part  720 

Environmental  protection.  Chemicals, 
Premanufacture  notification.  Hazardous 
materials,  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  723 

Environmental  protection.  Chemicals, 
Premanufacture  notification.  Hazardous 
materials,  Confidential  business 
information,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  750 

Administrative  practice  and 
procedure.  Chemicals,  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 
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40  CFR  Part  790 

Environmental  protection,  Chemicals, 
Testing,  Hazardous  substances. 
Confidential  business  information, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  3, 1994. 
Carol  M.  Browner, 

Administrator 

Therefore  40  CFR  parts  2,  57,  85,  86, 
122, 123. 145,  233,  260, 270,  271.  281. 
350, 403, 704, 707,  710.  712,  716,  717, 
720,  723.  750  and  790  are  proposed  to 
be  amended  as  follows: 

PART  2— [AMENDED] 

The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  5  U.S.Gi  301.  552  (as  amended). 
553:  sees.  114,  206,  208,  301.  and  307,  Clean 
Air  Act.  as  amended  (42  U.S.C.  7414,  7525. 
7542.  7601.  7607);  sees.  308,  501  and  509(a). 
Clean  Water  Act,  as  amended  (33  U.S.C. 
1318. 1361. 1369(a)):  sec.  13,  Noise  Control 
Act  of  1972  (42  U.S.C.  4912);  sees.  1445  and 
1450,  Safe  Drinking  Water  Act  (42  U.S,C. 
300J-4.  300J-9);  sees.  2002.  3007.  and  9005. 
Solid  Waste  Disposal  Act,  as  amended  (42 
U.S.C  6912,  6927,  6991d);  sees.  B(e),  11, 
12(b),  and  14,  Toxic  Substances  Control  Act 
(15  U.S.C.  2607(c),  2610,  2611(b),  2613);  sees. 
10, 12,  and  25,  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as  amended 
(7  U.S.C.  136h,  136),  136w);  sec.  408(0. 
Federal  Food,  Drug  and  Cosmetic  Act,  as 
amended  (21  U.S.C.  346(f)):  sees.  104(f)  and 
108,  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  (33  U.S.C.  1414(f), 
1418);  sees.  104, 115,  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended  (42  U.S.C. 
9604,  9615):  sec.  505,  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
amended  (15  U.S.C.  2005). 

2.  Section  2.111  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  2.1 11    Action  by  office  responsible  for 
responding  to  request. 

(a)  *  *  * 

(4)  If  any  located  records  contain 
business  information,  as  defined  in 
§  2.201(c),  comply  with  subpart  B  of  this 
part.  However,  if  the  request 
encompasses  information  claimed  as 
business  confidential  pursuant  to 
subpart  B  of  this  part  but  is  silent  on 
whether  the  requestor  desires 
information  subject  to  a  claim  of 
confidentiality,  the  office  shall  presume 
that  such  information  is  excluded  fi-om 
the  scope  of  the  request,  and  need  not 
take  the  actions  required  by  §  2.204(d). 
Nonetheless  the  office  shall  provide  the 
requestor  with  a  description  of  those 
records  claimed  as  confidential  which 
would  have  been  within  the  scope  of  the 


request  had  the  presumption  in  this 
paragraph  not  been  applied; 

***** 

3.  Section  2.113  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§2.113    Initial  denial  of  requests, 
(a)  *  *  • 

(1)  A  statutory  provision,  provision  of 
this  part,  or  court  order  requires  that  the 
information  not  be  disclosed 
(information  withheld  pursuant  to 
section  10(g)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136h(g))  will  be  handled 
pursuant  to  procedures  in  §  2.307(j)  of 
this  part); 


4.  Fart  2,  subpart  B  is  revised  to  read 
as  follows: 

Subpart  B — Confidential  Business 
Information. 

Sec 

2.201  Definitions. 

2.202  Applicability  of  subpart;  priority 
where  provisions  conflict:  records 
containing  more  than  one  kind  of 
infonnalion. 

2.203  Notice  to  be  included  in  EPA 
requests,  demands,  and  forms:  method  of 
asserting  business  confidentiality  claim: 
effect  of  failure  to  assert  claim  at  time  of 
submission. 

2.204  Initial  action  by  EPA  office. 

2.205  Final  confidentiality  determination 
by  EPA  legal  office. 

2.206  Advance  confidentiality 
determinations. 

2.207  Class  determinations. 

2.208  Substantive  criteria  for  use  in 
confidentiality  determinations. 

2.209  Disclosure  in  special  circumstances. 

2.210  Nondisclosure  for  reasons  other  than 
business  confidentiality  or  where 
disclosure  is  prohibited  by  other  statute. 

2. 2 11  Safeguarding  of  business  information; 
penalty  for  wrongful  disclosure. 

2.212  Establishment  of  control  offices  for 
categories  of  business  information. 

2.213  Designation  by  business  of  addressee 
for  notices  and  inquiries. 

2.214  Defense  of  Freedom  of  Information 
Act  suits:  participation  by  affected 
business. 

2.215  Confidentiality  agreements. 

2.216  Sunset  Provisions  for  Confidentiality 
Claims. 

2.217-2.300    (Reserved). 

2.301  Special  rules  governing  certain 
information  obtained  under  the  Clean 
Air  Act. 

2.302  Special  rules  governing  certain 
information  obtained  under  the  Clean 
Water  Act. 

2.303  Special  rules  governing  certain 
info.rmation  obtained  under  the  Noise 
Control  Act  of  1972. 

2. 304  Special  rules  governing  certain 
information  obtained  under  the  Safe 
Drinking  Water  Act. 


2.305  Special  rules  governing  certain 
information  obtained  under  the  Solid 
Waste  Disp>osal  Act,  es  amended. 

2.306  Special  rules  governing  certain 
information  obtained  under  the  Toxic 
Substances  Control  Act. 

2.307  Special  rules  governing  certain 
information  obtained  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act. 

2.308  Special  rules  governing  certain 
information  obtained  under  the  Federal 
Food,  Drug  and  Cosmetic  Act. 

2.309  Special  rules  governing  certain 
information  obtained  under  the  Marine 
Protection.  Research  and  Sanctuaries  Act 
of  1972. 

2.310  Si>eeial  rules  governing  certain 
information  obtained  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended. 

2.311  Special  rules  governing  certain 
information  obtained  under  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act. 

§2.201    Oefinltions. 

For  the  purposes  of  this  subpart: 

(a)  Person  means  an  individual, 
partnership,  corporation,  association,  or 
other  public  or  private  organization  or 
legal  entity,  including  Federal,  State  or 
local  governmental  bodies  and  agencies 
and  their  employees. 

(b)  Business  means  any  person 
engaged  in  a  business,  trade, 
emploj-ment,  calling  or  profession, 
whether  or  not  all  or  any  part  of  the  net 
earnings  derived  from  such  engagement 
by  such  person  inure  (or  may  lawfidly 
inure)  to  the  benefit  of  any  private 
shareholder  or  individual. 

(c)  Business  information  (sometimes 
referred  to  simply  as  information) 
means  any  information  which  pertains 
to  the  interests  of  any  business,  which 
was  developed  or  acquired  by  that 
business,  and  (except  where  the  context 
otherwise  requires)  which  is  possessed 
by  EPA  in  recorded  form. 

(d)  Affected  business  means,  with 
reference  to  an  item  of  business 
information,  a  business  which  has 
asserted  {and  not  waived  or  withdrawn) 
a  business  confidentiality  claim 
covering  the  information,  or  a  business 
which  could  be  expected  to  make  such 
a  claim  if  it  were  aware  that  disclosure 
of  the  information  to  the  public  was 
proposed. 

(e)  Reasons  of  business  confidentiality 
include  the  concept  of  trade  secrecy  and 
other  related  legal  concepts  which  give 
(or  may  give)  a  business  the  right  to 
preserve  the  confidentiality  of  business 
information  and  to  Umit  its  use  or 
disclosure  by  others  in  order  that  the 
business  may  obtain  or  retain  business    " 
advantages  it  derives  from  its  rights  in 
the  information.  The  definition  is  meant 


Federal  Register  /  Vol.  59,  No.  225  /  Wednesday.  November  23.  1994  /  Proposed  Rules 


60465 


'  o  encompass  any  concept  which 
•  luthorizes  a  Federal  agency  to  withhold 
business  information  under  5  U.S.C. 
552(b)(4),  as  well  as  any  concept  which 
requires  EPA  to  withhold  information 
from  the  public  for  the  benefit  of  a 
business  under  18  U.S.C.  1905  or  any  of 
the  various  statutes  cited  in  §§  2.301 
through  2.311. 
I  j  (f)  iReserved] 

j  I  (g)  Information  which  is  available  to 
the  public  is  information  in  EPA's 
possession  which  EPA  will  furnish  to 
any  member  of  the  public  upon  request 
and  which  EPA  may  make  public, 
release  or  otherwise  make  available  to 
any  person  whether  or  not  its  disclosure 
has  been  requested. 

(h)  Business  confidentiality  claim  (or, 
simply,  claim)  means  a  claim  or 
allegation  that  business  information  is 
entitled  to  confidential  treatment  for 
reasons  of  business  confidentiahty,  or  a 
request  for  a  determination  that  such 
information  is  entitled  to  such 
treatment, 
(i)  [Reserved] 

(j)  Recorded  means  written  or 
c  therwise  registered  in  some  form  for 
preserving  information,  including  such 
forms  as  drawings,  photographs, 
videotape,  sound  recordings,  punched 
cards,  and  computer  tape  or  disk, 
(k)  (fleservedj 

(1)  Administrator,  Regional 
Y  dministrator.  General  Counsel, 
negional  Counsel,  and  Freedom  of 
Information  Officer  mean  the  EPA 
officers  or  employees  occupying  the 
positions  so  titled  (or  designated  to  act 
in  such  position). 

(ra)  EPA  office  means  any 
organizational  element  of  EPA,  at  any 
level  or  location.  (The  terms  EPA  office 
and  EPA  legal  office  are  used  in  this 
subpart  for  the  sake  of  brevity  and  ease 
of  reference.  When  this  subpart  requires 
that  an  action  be  taken  by  an  EPA  office 
or  by  an  EPA  legal  office,  it  is  the 
responsibility  of  the  officer  or  employee 
in  charge  of  that  office  to  take  the  action 
or  ensure  that  it  is  taken.) 

(n)  EPA  legal  office  means  the  EPA 
General  Counsel,  any  EPA  office  over 
which  the  General  Counsel  exercises 
supervisory  authority,  and  the  various 
Offices  of  Regional  Counsel.  (See 
paragraph  (m)  of  this  section.) 

(o)  A  working  day  is  any  day  on 
which  Federal  government  offices  are 
open  for  nOhnal  business.  Saturdays, 
Sundays,  and  official  Federal  holidays 
are  not  working  days;  all  other  days  are. 

§  2.202    Applicability  of  subpart;  priority 
where  provisions  conflict;  records 
containing  more  tfian  one  kind  of 
Information. 

(a)  Sections  2.201  through  2.216 
QStabHsh  basic  rules  governing  business 


confidentiality  claims,  the  handling  by 
EPA  of  business  information  which  is  or 
may  be  entitled  to  confidential 
treatment,  and  determinations  by  EPA 
of  whether  information  is  entitled  to 
confidential  treatment  for  reasons  of 
business  confidentiality. 

(b)  Various  statutes  (other  than  5 
U.S.C.  552)  under  which  EPA  operates 
contain  special  provisions  concerning 
the  entitlement  to  confidential  treatment 
of  information  gathered  under  such 
statutes.  Sections  2.301  through  2.311 
prescribe  rules  for  treatment  of  certain 
categories  of  business  information 
obtained  under  the  various  statutory 
provisions.  Paragraph  (b)  of  each  of 
those  sections  should  be  consulted  to 
determine  whether  any  of  those  sections 
applies  to  the  particular  information  in 
question. 

(c)  The  basic  rules  of  §§  2.201  through 
2.216  govern  except  to  the  extent  that 
they  are  modified  or  supplanted  by  the 
special  rules  of  §§  2.301  through  2.311. 
In  the  event  of  a  conflict  between  the 
provisions  of  the  basic  rules  and  those 
of  a  special  rule  which  is  apphcable  to 
the  particular  information  in  question, 
the  provision  of  the  special  rule  shall 
govern. 

(d)  If  two  or  more  of  the  sections 
containing  special  rules  apply  to  the 
particular  information  in  question,  and 
the  applicable  sections  prescribe 
conflicting  special  rules  for  the 
treatment  of  the  information,  the  rule 
which  provides  greater  or  vdder 
availability  to  the  pubHc  of  the 
information  shall  govern. 

(e)  For  most  purposes,  a  document  or 
other  record  may  usefully  be  treated  as 
a  single  unit  of  information,  even 
though  in  fact  the  document  or  record 
is  comprised  of  a  collection  of 
individual  items  of  information. 
However,  in  applying  the  provisions  of 
this  subpart,  it  will  often  be  necessary 
to  separate  the  individual  items  of 
information  into  two  or  more  categories, 
and  to  afford  different  treatment  to  the 
information  in  each  such  category.  The 
need  for  differentiation  of  this  type  may 
arise,  e.g.,  because  a  business 
confidentiality  claim  covers  only  a 
portion  of  a  record,  or  because  only  a 
portion  of  the  record  is  eligible  for 
confidential  treatment.  EPA  offices 
taking  action  under  this  subpart  must  be 
alert  to  this  problem. 

(f)  In  taking  actions  under  this 
subpart,  EPA  offices  are  not  required  to 
obtain  the  afl'ected  business'  consent  to 
disclosure  of  useful  portions  of  records 
while  protecting  the  information  which 
is  or  may  be  entitled  to  confidentiality 
(e.g.,  by  withholding  such  portions  of  a 
record  as  would  identify  a  business,  or 
by  disclosing  data  in  the  form  of 


industry-wide  aggregates,  multi-year 
averages  or  totals,  or  some  similar  form). 
However,  when  disclosing  portions  of  a 
record,  offices  must  ensure  that  the 
portions  disclosed  do  not  contain 
information  claimed  as  confidential 
under  this  subpart.  Offices  may  not 
disclose  aggregated  numerical  data 
except  where  the  aggregate  was 
calculated  using  a  methodology  on 
which  an  EPA  legal  office  has  been 
consulted. 

(g)  This  subpart  does  not  apply  to 
questions  concerning  entitlement  to 
confidential  treatment  or  information 
which  concerns  an  individual  solely  in 
his  personal,  as  opposed  to  business, 
capacity. 

§  2.203    Nor:ce  to  be  included  In  EPA 
requests,  demands,  and  forms;  method  of 
asserting  business  confidentiality  claim; 
effect  of  failure  to  assert  claim  at  time  of 
submission. 

(a)  Notice  to  be  included  in  certain 
requests  and  demands  for  information, 
and  in  certain  forms.  Whenever  an  EPA 
office  makes  a  written  request  or 
demand  that  a  business  furnish 
information  which,  in  the  office's 
opinion,  is  likely  to  be  regarded  by  the 
business  as  entitled  to  confidential 
treatment  under  this  subpart,  or 
whenever  an  EPA  office  prescribes  a 
form  for  use  by  businesses  in  furnishing 
such  information,  the  request,  demand, 
or  form  shall  include  or  enclose  a  notice 
which^ 

(1)  States  that  the  business  may.  if  it 
desires,  assert  a  business  confidentiahty 
claim  covering  part  or  all  of  the 
information,  in  the  maimer  described  by 
paragraph  (b)  of  this  section,  and  that 
information  covered  by   uch  a  claim 
will  be  disclosed  by  EPA  only  to  the 
extent,  and  by  means  of  the  procedures, 
set  forth  in  this  subpart; 

(2)  States  that  if  no  such  claim 
accompanies  the  information  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  pubfic  without  further 
notice  to  the  business;  and 

(3)  Furnishes  a  citation  of  the  location 
of  this  subpart  in  the  Code  of  Federal 
Regulations. 

fb)  Method  and  time  of  asserting 
business  confidentiality  claim.  (1)  A 
business  which  is  submitting 
information  to  EPA  may  assert  a 
business  confidentiahty  claim  covering 
the  information  by  placing  on  (or 
attaching  to)  the  information,  at  the  time 
it  is  submitted  to  EPA,  a  cover  sheet, 
stamped  or  typed  legend,  or  other 
suitable  form  of  notice  employing 
language  such  as  trade  secret, 
proprietary,  or  company  confidential. 
Allegedly  confidential  portions  of 
otherwise  non-confidential  documents 
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must  be  clearly  identified  by  the 
business,  and  may  be  submitted 
separately  to  facilitate  identification  and 
handling  by  EPA.  If  the  business  desires 
confidential  treatment  only  until  a 
certain  date  or  until  the  occurrence  of  a 
certain  event,  the  notice  should  so  state. 

(2)  A  confidentiality  claim  asserted  on 
or  after  [insert  effective  date  of  final 
rule]  which  does  not  identify  those 
portions  of  the  document  which  are 
allegedly  confidential  will  not  be 
recognized  by  EPA  unless  the  claim  is 
accompanied  by  a  substantiation  of  why 
the  entire  document  (as  opposed  to 
portions  of  the  document)  meets  the 
criteria  for  confidentiality  set  forth  in 

§  2.208.  Section  2.205(c)  applies  to 
substantiations  submitted  under  this 
paragraph. 

(3)  Waere  a  specific  submission  to 
EPA  is  claimed  as  confidential  and  is 
subject  to  an  EPA  regulation  which 
requires  that  documentation 
substantiating  a  confidentiality  claim 
(addressing  or  expanding  upon  the 
criteria  for  confidentiaUty  in  §  2.206)  be 
submitted  to  the  Agency  at  the  same 
time  the  business  submits  the 
information  claimed  to  be  confidential, 
and  a  business  fails  to  provide  the  same. 
EPA  will  not  recognize  the 
confidentiaUty  claim. 

(c)  Effect  of  failure  to  assert  claim  at 
time  of  submission  of  information.  (1) 
Where  information  received  by  EPA  is 
unaccompanied  by  a  business 
confidentiality  claim,  the  inquiry  to  the 
business  required  by  §  2.204(c)(2)  need 
not  be  made  provided  that  EPA  does  not 
have  substantial  reason  to  believe  that 
disclosure  would  result  in  competitive 
harm  if  either — 

(i)  The  information  was  submitted  by 
a  business  to  EPA  before  [insert  effective 
date  of  final  rule]  in  response  to  an  EPA 
request  or  demand  (or  on  an  EPA- 
prescribed  form)  which  contained  the 
substance  of  the  notice  required  by 
paragraph  (a)  of  this  section;  or 

(ii)  The  information  was  submitted  by 
a  business  to  EPA  on  or  after  [insert 
effective  date  of  final  rule). 

(2)  If  a  claim  covering  the  information 
is  received  after  the  information  itself  is 
received,  EPA  will  make  such  efforts  as 
are  administratively  practicable  to 
associate  the  late  claim  with  copies  of 
the  previously-submitted  information  in 
EPA  files  (see  §2.204(cj(l)).  However. 
EPA  caimot  assure  that  such  efforts  will 
be  efliective,  in  light  of  the  possibility  of 
prior  disclosure  or  widespread  prior 
dissemination  of  the  information. 

§  2.204    Initlai  action  by  EPA  office. 

(a)  Situations  requiring  action.  This 
section  prescribes  procedures  to  be  used 
by  EPA  offices  in  making  initial 


determinations  of  whether  business 
information  is  entitled  to  confidential 
treatment  for  reasons  of  business 
confidentiality.  Action  shall  be  taken 
under  this  section  whenever  an  EPA 
office: 

(1)  Learns  that  it  is  responsible  for 
responding  to  a  request  under  5  U.S.C. 
552  for  the  release  of  business 
information;  in  such  a  case,  the  office 
shall  issue  an  initial  determination 
within  the  period  specified  in  §  2.112. 
However,  if  pursuant  to  §  2.111(a)(4)  the 
request  is  presumed  not  to  include 
information  claimed  as  confidential,  the 
office  shall  take  those  actions  required 
by  paragraph  (c)  of  this  section  to 
determine  the  existence  of 
confidentiality  claims,  but  shall  not  take 
action  under  paragraph  (b)  or  (d)  of  this 
section; 

(2)  Desires  to  determine  whether 
business  information  in  its  possession  is 
entitled  to  confidential  treatment,  even 
though  no  request  for  release  of  the 
information  has  been  received;  or 

(3)  Determines  that  it  is  likely  that 
EPA  eventually  will  be  requested  to 
disclose  the  information  at  some  future 
date  and  thus  will  have  to  determine 
whether  the  information  is  entitled  to 
confidential  treatment.  In  such  a  case 
this  section's  procedures  should  be 
initiated  at  the  earliest  practicable  time, 
in  order  to  increase  the  time  available 
for  preparation  and  submission  of 
comments  and  for  issuance  of 
determinations,  and  to  make  easier  the 
task  of  meeting  response  deadlines  if  a 
request  for  release  of  the  information  is 
later  received  under  5  U.S.C.  552. 

(b)  Previous  confidentiality 
detennination.  The  EPA  office  shall  first 
ascertain  whether  there  has  been  a 
previous  determination,  issued  by  a 
Federal  court  or  by  an  EPA  legal  office 
acting  under  this  subpart,  as  to  whether 
the  information  in  question  is  entitled  to 
confidential  treatment  for  reasons  of 
business  confidentiaUty.  The  office  shall 
also  take  into  account  any 
determination  of  confidentiaUty  (of 
which  the  office  is  aware)  issued  by  a 
State  or  local  government  entity. 

(1)  If  a  detennination  issued  oy  a 
Federal  court  or  by  an  EPA  legal  office 
holds  that  the  information  is  entitled  to 
confidential  treatment,  the  EPA  Office 
shall  furnish  any  person  whose  request 
for  the  information  is  pending  imder  5 
U.S.C.  552  an  initial  determination  (see 
§§  2.111  and  2.113)  that  the  information 
has  previously  been  determined  to  be 
entitled  to  confidential  treatment,  and 
that  the  request  is  therefore  denied.  The 
office  shall  furnish  such  person  the 
appropriate  case  citation  or  EPA 
determination.  If  the  EPA  office  beUeves 
that  a  previous  determination  which 


was  issued  by  an  EPA  legal  office  may 
be  improper  or  no  longer  valid,  the 
office  shall  so  inform  the  EPA  legal 
office,  which  shall  consider  taking 
action  under  §  2.205(h). 

(2)  If  a  determination  issued  by  a 
Federal  court  or  by  an  EPA  legal  office 
holds  that  the  information  is  not 
entitled  to  confidential  treatment,  the 
EPA  office  may  proceed  pursuant  to 

§  2.204(d)(2). 

(3)  If  a  determination  issued  by  a 
Federal  agency  or  by  a  State  or  local 
government  entity  holds  that  the 
information  is  not  entitled  to 
confidential  treatment,  and  the 
information  is  available  to  the  public 
fi-om  the  State  or  local  government 
entity,  the  EPA  office  may  proceed 
pursuant  to  §  2.204(d)(2). 

(4)  With  respect  to  all  information  not 
known  to  be  covered  by  any  of 
paragraphs  (b)  (l)-{3)  of  this  section,  the 
EPA  office  shall  take  action  under 
paragraph  (c)  of  this  section. 

(c)  Determining  existence  of  business 
confidentiality  claims. 

(1)  Whenever  action  under  this 
paragraph  is  required  by  paragraph 
(a)(1)  or  (b)(4)  of  this  section,  the  EPA 
office  shall  examine  the  information  and 
the  office's  records  to  determine  which 
businesses,  if  any,  are  affected 
businesses  (see  §  2.201(d)),  and  to 
determine  which  businesses,  if  any, 
have  asserted  business  confidentiaUty 
claims  which  remain  applicable  to  the 
information.  If  any  business  is  found  to 
have  asserted  an  appUcable  claim  (and 
the  request,  if  any,  imder  5  U.S.C.  552 
has  not  been  presumed  to  exclude 
information  claimed  as  confidential 
pursuant  to  §  2.111(a)(4)),  the  office 
shall  take  action  under  paragraph  (d)  of 
this  section  with  respect  to  each  such 
claim. 

(2)(i)  If  the  examination  conducted 
under  paragraph  (c)(1)  of  this  section 
discloses  the  existence  of  any  business 
which,  although  it  has  not  asserted  a 
claim,  might  be  expected  to  assert  a 
claim  if  it  knew  EPA  proposed  to 
disclose  the  information,  the  EPA  office 
shall  contact  a  responsible  official  of 
each  such  business  to  learn  whether  the 
business  asserts  a  claim  covering  the 
information.  However,  unless  EPA  has 
substantial  reason  to  beUeve  that 
disclosure  of  the  information  would 
result  in  competitive  harm,  no  such 
inquiry  need  be  made — 

(A)  "To  any  business  which  failed  to 
assert  a  claim  covering  the  information 
when  responding  to  an  EPA  request  or 
demand,  or  supplying  information  on  an 
EPA  form,  which  contained  the 
substance  of  the  statements  prescribed 
by  §  2.203(a); 
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(B)  To  any  business  which  otherwise 
failed  to  assert  a  claim  covering  the 
information  idler  being  informed  by 
EPA  that  such  failure  could  result  in 
disclosure  of  the  information  to  the 
public; 

(C)  To  any  business  which  has 
jtherwise  waived  or  withdravim  a  claim 
xtvering  the  information;  or 

(D)  With  respect  to  information 
(Ubmitted  on  or  after  [insert  effective 
late  of  final  rule). 

(ii)  If  a  request  for  release  of  the 
nformation  under  5  U.S.C.  552  is 
lending  at  the  time  inquiry  is  made 
under  this  paragraph  (c)(2),  the  inquiry 
shall  be  made  by  telephone  or  equally 
prompt  means,  and  the  responsible 
official  contacted  shall  be  informed  that 
any  claim  the  business  wishes  to  assert 
must  be  brought  to  the  EPA  office's 
attention  no  later  than  the  close  of 
business  on  the  third  working  day  after 
such  inquiry. 

(ui)  A  record  shall  be  kept  of  the 
results  of  any  inquiry  under  this 
paragraph  (c)(2)  of  this  section.  If  any 
business  makes  a  claim  covering  the 
information,  and  the  request,  if  any, 
under  5  U.S.C.  552  has  not  been 
presumed  to  exclude  information 
claimed  as  confidential  pursuant  to 
§  2.111(a)(4)),  the  EPA  office  shall  take 
further  action  under  paragraph  (d)  of 
this  section. 

(3)  If,  after  the  examination  under 
paragraph  (c)(1)  of  this  section,  and  after 
any  inquiry  made  under  paragraph  (c)(2) 
of  this  section,  the  EPA  office  knows  of 
no  claim  covering  the  information  and 
the  time  for  response  to  any  inquiry  has 
passed,  the  information  shall  be  treated 
for  purposes  of  this  subpart  as  not 
entitled  to  confidential  treatment. 

(d)  Preliminary  determination. 
Whenever  action  under  this  paragraph 
is  required  by  paragraph  (c)  (1)  or  (2)  of 
this  section  on  any  business'  claim,  the 
EPA  Office  shall  make  a  determination 
with  respect  to  each  such  claim.  Each 
determination  shall  be  made  after 
consideration  of  the  provisions  of 
§  2.203,  the  appUcable  substantive 
criteria  in  §  2.208  or  elsewhere  in  this 
subpart,  and  any  previously-issued 
determinations  under  this  subpart 
which  are  applicable. 

(1)  If.  in  connection  with  any 
business'  claim,  the  office  determines 
that  the  information  may  be  entitled  to 
confidential  treatment,  the  office  shall — 

(i)  Furnish  the  notice  of  opportunity 
to  submit  comments  prescribed  by 
paragraph  (e)  of  this  section  to  each 
business  which  is  known  to  have 
asserted  an  applicable  claim  and  which 
has  not  previously  been  furnished  such 
notice  with  regard  to  the  information  in 
Question; 


(ii)  Furnish,  to  any  person  whose 
request  for  release  of  the  information  is 
pending  under  5  U.S.C.  552,  a 
detennination  (in  accordance  with 
§  2.113)  that  the  information  may  be 
entitled  to  confidential  treatment  under 
this  subpart  and  5  U.S.C.  552(b)(4),  that 
further  inquiry  by  EPA  pursuant  to  this 
subpart  is  required  before  a  final 
determination  on  the  request  can  be 
issued,  that  the  person's  request  is 
therefore  initially  denied,  and  that  after 
further  inquiry  a  final  determination 
will  be  issued  by  an  EPA  legal  office; 
and 

(iii)  Refer  the  matter  to  the 
appropriate  EPA  legal  office,  furnishing 
the  information  required  by  paragraph 
(f)  of  this  section  after  the  time  has 
elapsed  for  receipt  of  comments  from 
the  affected  business. 

(2)  If,  in  connection  with  all 
applicable  claims,  the  office  determines 
that  the  information  clearly  is  not 
entitled  to  confidential  treatment,  the 
office  shall  take  the  actions  required  by 
§  2.205(f).  However,  if  a  business  has 
previously  been  furnished  notice  under 
§  2.205(f)  with  respect  to  the  same 
information,  no  further  notice  need  be 
furnished  to  that  business.  A  copy  of 
each  notice  furnished  to  a  business 
under  this  paragraph  (d)(2)  and 
§  2.205(f)  shall  be  ionvarded  promptly 
to  the  appropriate  EPA  legal  office. 

(3)(i)  A  business  has  waived  its 
confidentiality  claim  if — 

(A)  The  EPA  office  designated  to 
receive  the  business'  comments 
(pursuant  to  paragraph  (d)(l)(i))  has  not 
received  those  comments  within  the 
specified  time,  including  any  approved 
extension,  (after  making  appropriate 
inquiry  on  whether  the  comments  were 
lost  in  transmission)  under  §  2.205(b); 
and 

(B)  The  business  was  notified  in 
writing  at  the  time  comments  were 
soUcited  that  failure  to  submit  timely 
comments  would  be  construed  as  a 
waiver  of  the  business'  claim. 

(ii)  If,  after  appUcation  of  the 
preceding  paragraph  (i),  no 
confidentiality  claim  applies  to  the 
information,  the  office  shall  determine 
that  the  information  is  not  entiUed  to 
confidential  treatment  under  this 
subpart  and,  subject  to  §  2.210,  is 
available  to  the  public  and  may  be 
disclosed  without  notice  to  any 
business. 

(e)  Notice  to  affected  businesses; 
opportunity  to  comment.  (1)  Whenever 
required  by  paragraph  (d)(1)  of  this 
section,  the  EPA  office  shall  promptly 
furnish  each  business  a  written  notice 
stating  that  EPA  is  determining  under 
this  subpart  whether  the  information  is 
entitled  to  confidential  treatment,  and 


affording  the  business  an  opportunity  to 
comment.  The  notice  shaU  be  furnished 
by  certified  mail  (return  receipt 
requested),  by  personal  deUvery,  or  by 
other  means  which  allows  verification 
of  the  fact  and  date  of  receipt.  The 
notice  shall  state  the  address  of  the 
office  to  which  the  business'  comments 
shall  be  addressed  (the  EPA  office 
furnishing  the  notice,  unless  the  General 
Counsel  has  directed  otherwise),  the 
time  allowed  for  comments,  and  the 
method  for  requesting,  a  time  extension 
under  §  2.205(b)(2).  The  noUce  shall 
further  state  that  EPA  wiU  construe  a 
business'  failure  to  furnish  timely 
comments  as  a  waiver  of  the  business' 
claim. 

(2)  If  action  under  this  section  is 
occasioned  by  a  request  for  the 
information  under  5  U.S.C.  552,  the 
period  for  comments  shaU  be  1 5 
working  days  after  the  date  of  the 
business'  receipt  of  the  written  notice. 
In  other  cases,  the  EPA  office  shall 
establish  a  reasonable  period  for 
comments  (not  less  than  15  working 
days  after  the  business'  receipt  of  the 
vsTitten  notice).  The  time  pwriod  for 
comments  shall  be  considered  met  if  the 
business'  comments  are  postmarked  or 
hand  delivered  to  the  office  designated 
in  the  notice  by  the  date  specified.  In  all 
cases,  the  notice  shall  call  the  business' 
attention  to  the  provisions  of  §  2.2Q5(b). 

(3)  The  written  notice  required  by 
paragraph  {e){l)  of  this  section  shall 
invite  the  business'  comments  on  the 
following  points  (subject  to  paragraph 
(e)(4)  of  this  section): 

(i)  The  portions  of  the  information 
which  are  alleged  to  be  entiUed  to 
confidential  treatment; 

(ii)  The  period  of  time  for  which 
confidential  treatment  is  desired  by  the 
business  (e.g.,  until  a  certain  date,  until 
the  occurrence  of  a  specified  event,  or 
permanently); 

(iii)  The  piupose  for  which  the 
information  was  furnished  to  EPA  and 
the  approximate  date  of  submission,  if 
known; 

(iv)  Whether  a  business 
confidentiality  claim  accompanied  the 
information  when  it  was  received  by 
EPA; 

(v)  Measures  taken  by  the  business  to 
guard  against  undesired  disclosuro  of 
the  information  to  others; 

(vi)  The  extent  to  which  the 
information  has  been  disclosed  to 
others,  and  the  prf  cautions  taken  in 
connection  therewith; 

(vii)  Pertinent  confidentiaUty 
determinations,  if  any.  by  EPA  or  other 
Federal  agencies,  as  well  as  by  St.'te  and 
local  governmental  entities,  and  a    opy 
of  any  such  determination,  or  reft  ■  nee 
to  it,  if  available: 
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(viii)  Whether  the  business  asserts 
that  disclosure  of  the  information  would 
be  likely  to  result  in  substantial  hannful 
effects  on  the  business'  competitive 
position,  and  if  so.  what  those  hannful 
€;ffects  woidd  be,  why  they  should  be 
viewed  as  substantial,  and  an 
explanation  of  the  causal  relationship 
between  disclosure  and  such  hannful 
effects;  and 

(ix)  Whether  and  why  disclosure  of 
the  infonnation  would  tend  to  lessen 
the  availability  to  EPA  of  similar 
information  in  the  future. 

(4){i)  To  the  extent  that  the  EPA  office 
already  possesses  the  relevant  facts,  the 
notice  need  not  solicit  responses  to  the 
matters  addressed  in  paragraph  (e)(3)  (i) 
through  (ix)  of  this  section,  although  the 
notice  shall  request  confirmation  of 
EPA's  understanding  of  such  facts 
where  appropriate. 

(ii)  If  the  EPA  office  believes  that  the 
information  submitted  to  EPA  was 
submitted  voluntarily,  the  notice  need 
not  solicit  responses  to  the  matters 
addressed  in  paragraph  (e)(3)(viii)  of 
this  section,  if,  upon  examination  of  the 
information  provided  to  an  EPA  legal 
office  pursuant  to  paragraph  (f)  of  this 
section,  the  legal  office  believes  that  the 
information  was  not  voluntarily 
submitted,  the  legal  office  shall  solicit 
responses  to  the  matters  addressed  in 
paragraph  {e)(3){viii)  of  this  section, 
pursuant  to  the  procedures  of  this 
peuagraph  (e). 

(5)  The  notice  shall  refer  to  §  2.205(c) 
and  shall  include  the  statement 
prescribed  by  §  2.203(a). 

(f)  Materials  to  be  furnished  to  EPA 
legal  office.  When  a  matter  is  referred  to 
an  EPA  legal  office  under  paragraph 
(dMl)  of  this  section,  the  EPA  office 
taking  action  under  this  section  shall 
for\Yard  promptly  to  the  EPA  legal  office 
the  following  items: 

(1)  A  copy  of  tlie  information  in 
question,  or  (where  the  quantity  or  form 
i)f  the  information  makes  forwarding  a 
copy  of  the  information  impractical) 
representative  samples,  a  description  of 
the  information,  or  both; 

(2)  A  description  of  the  circumstances 
and  date  of  EPA's  acquisition  of  the 
information; 

(3)  The  name,  address,  and  telephone 
number  of  the  EPA  employee(s)  most 
familiar  with  the  information; 

(4)  The  name,  address  and  telephone 
number  of  each  business  which  asserts 
an  applicable  business  confidentiality 
claim: 

(5)  A  copy  of  each  applicable  claim 
(or  the  record  of  the  assertion  of  the 
claim),  and  a  description  of  when  and 
how  each  claim  was  asserted; 


(6)  Comments  concerning  each 
business'  compliance  or  noncompliance 
with  applicable  requirements  of  §  2.203; 

(7)  A  copy  of  any  request  for  release 
of  the  infonnation  pending  under  5 
U.S.C.  552; 

(8)  A  copy  of  the  business'  comments 
on  whether  the  information  is  entitled 
to  confidential  treatment; 

(9)  The  office's  comments  concerning 
the  appropriate  substantive  criteria 
under  this  subpart,  and  information  the 
office  possesses  concerning  the 
information's  entitlement  to 
confidential  treatment;  and 

(10)  Copies  of  other  correspondence 
or  memoranda  which  pertain  to  the 
matter. 

§  2.205    Final  confidentiality  determinatton 
by  EPA  legal  office. 

(a)  Role  of  EPA  legal  office.  (1)  The 
appropriate  EPA  legal  office  (see 
paragraph  (i)  of  this  section)  is 
responsible  for  making  the  final 
administrative  determination  of  whether 
or  not  business  information  covered  by 
a  business  confidentiality  claim  is 
entitled  to  confidential  treatment  under 
this  subpart. 

(2)  When  a  request  for  release  of  the 
information  under  5  U.S.C.  552  is* 
pending,  the  EPA  legal  office's 
determination  shall  serve  as  the  final 
determination  on  appeal  from  an  initial 
denial  of  the  request. 

(i)  If  the  initial  denial  was  issued 
under  §  2.204(b)(1),  a  final 
determination  by  the  EPA  legal  office  is 
necessary  only  if  the  requestor  has 
actually  filed  an  appeal. 

(ii)  If  the  initial  denial  was  issued 
under  §  2.204(d)(1),  however,  the  EPA 
legal  office  shall  issue  a  final 
determination  in  every  case,  unless  the 
request  has  been  withdrawn.  (Initial 
denials  under  §  2.204(d)(1)  are  of  a 
procedural  nature,  to  allow  further 
inquiry  into  the  merits  of  the  matter, 
and  a  requestor  is  entitled  to  a  decision 
on  tiie  merits.)  If  an  appeal  from  such 
a  denial  has  not  been  received  by  the 
EPA  Freedom  of  Information  Officer  on 
the  tenth  working  day  after  issuance  of 
the  denial,  the  matter  shall  be  handled 
as  if  an  appeal  had  been  received  on 
that  day,  for  purposes  of  establishing  a 
schedule  for  issuance  of  an  appeal 
decision  under  §  2.117  of  this  part. 

(b)  Comment  period;  extensions.  (1) 
Each  business  which  has  been  furnished 
the  notice  and  opportunity  to  comment 
prescribed  by  §§  2.204(d)(1)  and 
2.204(e)  shall  furnish  its  comments  to 
the  office  specified  in  the  notice  in  time 
to  be  ptostmarked  or  hand  delivered  to 
that  office  not  later  than  the  date 
specified  in  the  notice  (or  the  date 


established  in  lieu  thereof  under  this 
section). 

(2)  The  period  for  submission  of 
comments  may  be  extended  if.  before 
the  comments  are  due.  a  request  for  an 
extension  of  the  comment  period  is 
made  by  the  business  and  approved  by 
the  EPA  legal  office.  Except  in 
extraordinary  circumstances,  the  EPA 
legal  office  will  not  approve  such  an 
extension  without  the  consent  of  any 
person  whose  request  for  release  of  the 
information  under  5  U.S.C.  552  is 
pending. 

(3)  The  period  for  submission  of 
comments  by  a  business  may  be 
shortened  in  the  manner  described  in 
paragraph  (g)  of  this  section. 

(4)  If  a  business'  comments  have  not 
been  received  by  the  specified  EPA 
office  by  the  date  they  are  due 
(including  any  approved  extension), 
that  office  shall  promptly  inquire 
whether  the  business  has  complied  with 
paragraph  (bKl)  of  this  section.  If  the 
business  has  complied  with  paragraph 
(b)(1)  of  this  section  but  the  comments 
have  been  lost  in  transmission, 
duplicate  comments  shall  be  requested. 

(c)  Confidential  treatment  of 
comments  from  business.  If  information 
is  submitted  to  EPA  by  a  business  as 
part  of  its  comments  under  this  section 
or  as  part  of  a  substantiation  pursuant 
to  §  2.203(b)(2).  pertains  to  the  business' 
claim,  is  not  otherwise  possessed  by 
EPA.  and  is  marked  when  received  in 
accordance  with  §  2.203(b)(1).  it  will  be 
regarded  by  EPA  as  entitled  to 
confidential  treatment  and  will  not  be 
disclosed  by  EPA  without  the  business' 
consent,  unless  its  disclosure  is  duly 
ordered  by  a  Federal  court, 
notwithstanding  other  provisions  of  this 
subpart  to  the  contrpry. 

(d)  T^^yes  of  final  determinations; 
matters  to  be  considered.  (1)  The  EPA 
legal  office  shall  consider  each  business' 
claim  and  comments  (provided  that  the 
claim  is  not  waived  or  otherwise 
rendered  ineffective  by  any  provision  of 
this  subpart),  the  various  provisions  of 
this  subpart,  any  previously-issued 
determinations  under  this  subpart 
which  are  pertinent,  the  materials 
furnished  it  under  §  2.204(f).  and  such 
other  materials  as  it  finds  appropriate. 
With  respect  to  each  claim,  the  office 
shall  determine  whether  or  not  the 
information  is  entitled  to  confidential 
treatment  for  the  benefit  of  the  business 
that  asserted  the  claim,  and  the  period 
of  any  such  entitlement  (e.g..  until  a 
certain  date,  until  the  occurrence  of  a 
specified  event,  or  permanently),  and 
shall  take  further  action  imder 
paragraph  (e)  or  (f)  of  this  section,  as 
apprf>priate. 
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(2)  Whenever  the  claims  of  two  or 
more  businesses  apply  to  the  same 
information,  the  EPA  legal  office  shall 
take  action  appropriate  under  the 
particular  circumstances  to  protect  the 
interests  of  all  persons  concerned 
(including  any  person  whose  request  for 
the  information  is  pending  under  5 
U.S.C.  552). 

(e)  Determination  that  information  is 
entitled  to  confidential  treatment.  If  the 
EPA  legal  office  determines  that  the 
information  is  entitled  to  confidential 
treelment  for  the  full  period  requested 
by  the  business  which  made  the  claim. 
EPA  shall  maintain  the  information  in 
confidence  for  such  p)eriod,  subject  to 
paragraph  (h)  of  this  section,  §  2.209. 
and  the  other  provisions  of  this  subpart 
which  authorize  disclosure  in  specified 
circumstances,  and  the  office  shall  so 
inform  the  business.  If  any  person's 
request  for  the  release  of  the  infonnation 
is  then  pending  under  5  U.S.C.  552,  the 
EPA  legal  office  shall  issue  a  final 
determination  denying  that  request. 

(f)  Determination  that  information  is 
not  entitled  to  confidential  treatment: 
notice;  waiting  period;  release  of 
information.  (1)  Notice  of  denial  (or 
partial  denial)  of  a  business 
cciifidentiality  claim,  in  the  form 
prescribed  by  paragraph  (f)(2)  of  this 
section,  shall  be  furnished— 

(i)  By  the  EPA  office  taking  action 
under  §  2.204,  to  each  business  on 
behalf  of  which  a  claim  has  been  made, 
whenever  §  2.204(dK2)  requires  such 
notice;  and 

(ii)  By  the  EPA  legal  office  taking 
action  under  this  section,  to  each 
business  which  has  asserted  a  claim 
applicable  to  the  information  and  whicli 
has  fiimished  timely  comments  under 
paragraph  (b)  of  this  section,  whenever 
t!ie  EPA  legal  office  determines  that  the 
in.*brmation  is  not  entitled  to 
confidential  treatment  under  this 
subpart  for  the  benefit  of  the  business. 
or  determines  that  the  period  of  any 
entitlement  to  confidential  treatment  is 
shorter  than  that  requested  by  the 
business. 

(2)  The  notice  prescribed  by 
paragraph  (f)(1)  of  this  section  shall  be 
written,  and  shall  be  furnished  by 
certified  mail  (return  receipt  requested), 
by  personal  dehvery.  or  by  other  means 
which  allows  verification  of  the  fact  of 
roceipt  and  the  date  of  receipt.  The 
notice  shall  state  the  basis  for  the 
determination,  that  it  constitutes  final 
agency  action  concerning  the  business 
confidentiality  claim,  and  that  such 
final  agency  action  may  be  subject  to 
judicial  review  under  Chapter  7  of  Title 
5,  United  States  Code..  With  respect  to 
EPA's  implementation  of  the 
determination,  the  notice  shall  state  that 


(subject  to  §  2.210)  EPA  will  make  die 
information  available  to  the  public  on 
the  tenth  working  day  after  the  date  of 
the  business'  receipt  of  the  wrritlen 
notice  (or  on  such  later  date  as  is 
established  in  lieu  thereof  by  the  EPA 
legal  office  under  paragraph  (f)(3)  of  this 
section),  unless  the  EPA  legal  office  has 
first  been  notified  of  the  business' 
commencement  of  an  action  in  a  Federal 
court  to  obtain  judicial  review  of  the 
determination  and  to  obtain  preliminary 
injunctive  relief  against  disclosure.  The 
notice  shall  further  state  that  if  such  an 
action  is  timely  commenced.  EPA  may 
nonetheless  make  the  information 
available  to  the  public  (in  the  absence 
of  an  order  by  the  court  to  the  contrary) 
once  the  court  has  denied  a  motion  for 
a  preliminary  injunction  in  the  action  or 
has  otherwise  upheld  the  EPA 
determination,  or  whenever  it  appears 
to  the  EPA  legal  office,  after  reasonable 
notice  to  the  business,  diat  die  business 
.  is  not  taking  appropriate  measures  to 
obtain  a  speedy  resolution  of  the  action. 
If  the  information  has  been  found  to  be 
temporarily  entitled  to  confidential 
treatment,  the  notice  shall  further  state 
that  the  information  will  not  be 
disclosed  prior  to  the  end  of  the  period 
of  such  temporary  entitlement  to 
confidential  treatment. 

(3)  The  period  established  in  a  notice 
under  paragraph  (fl(2)  of  this  section  for 
commencement  of  an  action  to  obtain 
judicial  review  may  be  extended  if. 
before  the  expiration  of  such  period,  a 
request  for  an  extension  is  made  by  the 
business  and  approved  by  the  EPA  legal 
office,  or  by  any  office  acting  pursuant 
to  §2. 204(d)(2).  Except  in  extraordinary 
circumstances,  the  EPA  office  will  not 
approve  such  em  extension  without  the 
consent  of  any  person  whose  request  for 
release  of  the  information  under  5 
U.S.C.  552  is  pending. 

(4)  After  the  expiration  of  any  period 
of  temporary  entitlement  to  confidential 
treatment,  a  determination  under  this 
paragraph  (f)  of  this  section  shall  be 
implemented  by  the  EPA  legal  office,  or 
by  any  office  acting  pursuant  to 

§  2.204(d)(2)  (after  consuhation  with  the 
appropriate  legal  office)  by  making  the 
information  available  to  the  public  (in 
the  absence  of  a  court  order  prohibiting 
disclosure)  whenever — 

(i)  The  period  provided  for 
commencement  by  a  business  of  an 
action  to  obtain  judicial  review  of  the 
determination  has  expired  without 
notice  to  the  EPA  legal  office  of 
commencement  of  such  an  action; 

(ii)  The  court,  in  a  timely-commenced 
action,  has  denied  the  business'  motion 
for  a  preliminary  injunction,  or  has 
otherwise  upheld  the  EPA 
determination;  or 


(iii)  The  EPA  legal  office,  after 
reasonable  notice  has  been  provided  to 
the  business,  finds  that  the  business  is 
not  taking  appropriate  measures  to 
obtain  a  speedy  resolution  of  the  timely- 
commenced  action. 

(5)  Any  person  whose  request  for 
release  of  the  information  under  5 
U.S.C.  552  is  pending  at  the  time  notice 
is  given  under  paragraph  (f)(2)  of  this 
section  shall  be  furnished  a 
determination  under  5  U.S.C.  552 
stating  the  circumstances  under  which 
the  information  will  be  released. 
(g)  Emergency  situations.  If  the 
General  Counsel  finds  that  disclosure  of 
information  covered  by  a  claim  would 
be  helpful  in  alleviating  a  situation 
posing  an  imminent  and  substantial 
danger  to  public  health  or  safety,  he 
may  prescribe  and  make  known  to 
interested  persons  such  shorter 
comment  period  (paragraph  (b)  of  this 
section),  post-determination  waiting 
period  (paragraph  (f)  of  this  section),  or 
both,  as  he  finds  necessary  under  the 
circumstances. 

(h)  Modification  of  prior 
determinations.  A  determination  that 
information  is  entitled  to  confidential 
treatment  for  the  benefit  of  a  business, 
made  under  this  subpart  by  an  EPA 
legal  office,  shall  continue  in  effect  in 
accordance  with  its  terms  until  an  EPA 
legal  office  taking  action  under  this 
section,  or  under  §  2.206  or  §  2.207. 
issues  a  final  determination  stating  thai 
the  earlier  determination  no  longer 
describes  correctly  the  information's 
entitlement  to  confidential  treatment 
because  of  a  change  in  the  applicable 
law,  newly-discovered  or  changed  facts, 
or  because  the  earlier  det  nnination  was 
clearly  erroneous.  If  an  EPA  legal  office 
tentatively  concludes  that  such  an 
earlier  determination  is  of  questionable 
validity,  it  shall  so  inform  the  business, 
and  shall  afford  the  business  an 
opportunity  to  fiimish  comments  on 
pertinent  issues  in  the  marmer 
described  by  §  2.204(e)  and  parag.'^ph 
(b)  of  this  section.  If,  after  consideration 
of  any  timely  comments  submitted  by 
the  business,  the  EPA  legal  office  makes 
a  revised  final  determination  that  the 
information  is  not  entitled  to 
confidential  treatment,  or  that  the 
period  of  entitlement  to  such  treatment 
will  end  sooner  than  it  woidd  have 
ended  under  the  earlier  determination, 
the  office  will  follow  the  procedure 
described  in  paragraph  (f)  of  this 
section.  Determinations  under  this 
section  may  be  made  only  by,  or  with 
the  concmrence  of,  the  General  Couns*-! 

(i)  Delegation  and  redelegation  of 
authority.  Unless  the  General  Counsel 
otherwise  directs,  or  this  subpart 
specifically  provides,  determinations 
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and  actions  required  by  this  subpart  ta 
be  made  or  taken  by  an  EPA  legal  office 
shall  be  made  or  taken  by  the 
appropriate  Regional  Counsel  whenever 
the  EPA  office  taking  action  under 
§  2.204  or  §  2.206(b)  is  under  the 
supervision  of  a  Regional  Administrator, 
and  by  the  General  Counsel  in  all  other 
cases.  The  General  Counsel  may 
redelegate  any  or  all  of  his  authority 
under  this  subpart  to  any  attorney 
employed  by  EPA  under  the  General 
Counsel's  supervision.  A  Regional 
Counsel  may  redelegate  £my  or  all  of  his 
authority  under  this  subpart  to  any 
attorney  employed  by  EPA  under  the 
Regional  Counsel's  supervision. 

§  2.206    Advance  confidentiality 
detenninations. 

(a)  An  advance  determination  under 
this  section  may  be  issued  by  an  EPA 
legal  office  if— 

(1)  EPA  has  requested  that  a  business 
furnish  business  information  to  EPA; 

(2)  The  business  asserts  that  the 
information,  if  submitted,  would 
constitute  voluntarily  submitted 
information; 

(3)  The  business  will  voluntarily 
submit  the  information  for  use  by  EPA 
only  if  EPA  first  determines  that  the 
information  is  entitled  to  confidential 
treatment  imder  this  subpart;  and 

(4)  The  EPA  office  which  desires 
submission  of  the  information  has 
requested  that  the  EPA  legal  office  issue 
a  determination  under  this  section. 

(b)  "Hie  EPA  office  requesting  an 
advance  determination  under  this 
section  shall — 

(1)  Arrange  to  have  the  business 
furnish  directly  to  the  EPA  legal  office 
a  copy  of  the  information  (or,  where 
feasible,  a  description  of  the  nature  of 
the  information  sufficient  to  allow  a 
determination  to  be  made),  as  well  as 
the  business'  comments  concerning  the 
matters  addressed  in  §  2.204(e)(3), 
excluding,  however,  matters  addressed 
in  §  2.204  (e)(3)(iii)  and  (e)(3){iv);  and 

(2)  Furnish  to  the  EPA  legal  office  the 
materials  referred  to  in  §  2.204(f)  (3).  (7), 
(8),  and  (9). 

(c)  In  making  a  determination  under 
this  section,  the  EPA  legal  office  shall 
first  determine  whether  the  information 
would  constitute  voluntarily  submitted 
information.  If  the  information  would 
constitute  voluntarily  submitted 
information,  the  legal  office  shall  further 
determine  whether  the  information  is 
entitled  to  confidential  treatment. 

(d)  If  the  EPA  legal  office  determines 
that  the  information  would  not 
constitute  voluntarily  submitted 
information,  or  determines  that  it  would 
constitute  volimtarily  submitted 
information  but  would  not  be  entitled  to 


confidential  treatment,  it  shall  so  inform 
the  business  and  the  EPA  office  which 
requested  the  determination,  stating  the 
basis  of  the  determination,  and  shall 
return  to  the  business  all  copies  of  the 
information  which  it  may  have  received 
from  the  business  (except  that  if  a 
request  under  5  U.S.C.  552  for  release  of 
the  information  is  received  while  the 
EPA  legal  office  is  in  possession  of  the 
information,  the  legal  office  shall  retain 
a  copy  of  the  information,  but  shall  not 
disclose  it  unless  ordered  by  a  Federal 
court  to  do  so).  The  legal  office  shall  not . 
disclose  the  information  to  any  other 
EPA  office  or  employee  and  shall  not 
use  the  information  for  any  purpose 
except  the  determination  under  this 
section,  unless  otherwise  directed  by  a 
Federal  court. 

(e)  If  the  EPA  legal  office  determines 
that  the  information  would  constitute 
voluntarily  submitted  information  and 
that  it  is  entitled  to  confidential 
treatment,  it  shall  so  inform  the  EPA 
office  which  requested  the 
determination  and  the  business  which 
submitted  it,  and  shall  forward  the 
information  to  the  EPA  office  which 
requested  the  determination. 

§2.207    Class  determinations. 

(a)  The  General  Counsel  may  make 
and  issue  a  class  determination  under 
this  section  if  he  finds  that — 

(1)  EPA  possesses,  or  is  obtaining, 
related  items  of  business  information; 

(2)  One  or  more  characteristics 
common  to  all  such  items  of 
information  will  necessarily  result  in 
identical  treatment  for  each  such  item 
under  one  or  more  of  the  provisions  in 
this  subpart,  and  that  it  is  therefore 
proper  to  treat  all  such  items  as  a  class 
for  one  or  more  purposes  under  this 
subpart;  and 

(3)  A  class  determination  would  serve 
a  useful  purpose. 

(b)  A  class  determination  shall  clearly 
identify  the  class  of  information  to 
which  it  pertains. 

(c)  A  class  determination  may  state 
that  all  of  the  information  in  the  class — 

(1)  Is,  or  is  not,  voluntarily  submitted 
information; 

(2)  Is,  or  is  not,  governed  by  a 
particular  section  of  this  subpart,  or  by 
a  particular  set  of  substantive  criteria 
under  this  subpart; 

(3)  Fails  to  satisfy  one  or  more  of  the 
applicable  substantive  criteria,  and  is 
therefore  ineligible  for  confidential 
treatment; 

(4)  Satisfies  one  or  more  of  the 
applicable  substantive  criteria;  or 

(5)  Satisfies  one  or  more  of  the 
applicable  substantive  criteria  during  a 
certain  period,  but  will  be  ineligible  for 
confidential  treatment  thereafter. 


(d)  The  purpose  of  a  class 
determination  is  simply  to  make  known 
the  Agency's  position  regarding  the 
manner  in  which  information  within  the 
class  will  be  treated  under  one  or  more 
of  the  provisions  of  this  subpart. 
Accordingly,  a  class  determination 
issued  on  or  after  (insert  effective  date 
of  final  rule)  must  be  published  in  the 
Federal  Register  before  it  may  be 
applied.  The  notice  of  opportunity  to 
submit  comments  referred  to  in 
§  2.204(d)(l)(ii)  and  §  2.205(b),  and  the 
list  of  materials  required  to  be  furnished 
to  the  EPA  legal  office  under 
§  2.204(d)(l)(iii),  may  be  modified  to 
reflect  the  fact  that  the  class 
determination  has  made  unnecessary 
the  submission  of  materials  pertinent  to 
one  or  more  issues.  Moreover,  in 
appropriate  cases,  action  based  on  the 
class  determination  may  be  taken  under 
§  2.204(b)(1),  §  2.204(d),  §  2.205(d),  or 
§  2.206.  However,  the  existence  of  a 
class  determination  shall  not,  of  itself, 
affect  any  right  a  business  may  have  to 
receive  any  notice  under  §  2.204(d)(2)  or 
§  2.205(f). 

§  2.208    Substantive  criteria  for  use  in 
confidentiality  determinations. 

Determinations  issued  under  §§  2.204 
through  2.207  shall  hold  that  business 
information  is  entitled  to  confidential 
treatment  for  the  benefit  of  a  particular 
business  if — 

(a)  The  business  has  asserted  a 
business  confidentiality  claim  which 
has  not  expired  by  its  terms,  nor  been 
waived  nor  withdrawn; 

(b)  The  business  has  satisfactorily 
shown  that  it  has  taken  reasonable 
measures  to  protect  the  confidentiality 
of  the  information,  and  that  it  intends  to 
continue  to  take  such  measures; 

(c)  The  information  is  not,  and  has  not 
been,  reasonably  obtainable  without  the 
business'  consent  by  other  persons 
(other  than  governmental  bodies)  by  use 
of  legitimate  means  (other  than 
discovery  based  on  a  showing  of  special 
need  in  a  judicial  or  quasi-judicial 
proceeding); 

(d)  No  statute  specifically  requires 
disclosure  of  the  information;  and 

(e)  Either — 

(1)  The  information  has  been 
voluntarily  submitted  and  the  business 
has  shown  that  it  is  of  a  kind  that  would 
not  customarily  be  released  to  the 
public  by  the  party  from  whom  it  was 
obtained;  or 

(2)  The  information  has  not  been 
voluntarily  submitted  and  either — 

(i)  The  business  has  satisfactorily 
shown  that  disclosure  of  the 
information  is  likely  to  cause  substantial 
harm  to  the  business'  competitive 
position;  or 
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(ii)  Disclosure  of  the  information 
would  be  likely  to  impair  the 
Government's  ability  to  obtain  necessary 
information  in  the  future. 

§  2.209    Disclosure  in  special 
circumstances. 

(a)  General.  Information  which,  under 
this  subpart,  is  not  available  to  the 
public  may  nonetheless  be  disclosed  to 
the  persons,  and  in  the  circumstances, 
described  by  paragraphs  (b)  through  (g) 
of  this  section.  (This  section  shall  not  be 
construed  to  restrict  the  disclosure  of 
information  which  has  been  determined 
to  be  available  to  the  public.  However, 
business  information  for  which  a  claim 
of  confidentiahty  has  been  asserted 
shall  be  treated  as  being  entitled  to 
confidential  treatment  imtil  there  has 
been  a  determination  in  accordance 
with  the  procedures  of  this  subpart  that 
the  information  is  not  entitled  to 
confidential  treatment.) 

(b)  Disclosure  to  Congress  or  the 
Comptroller  General.  (1)  Upon  receipt  of 
a  WTitten  request  by  the  Speaker  of  the 
House,  President  of  the  Senate, 
chairman  of  a  committee  or 
subcommittee,  or  the  Comptroller 
General,  as  appropriate.  EPA  will 
disclose  business  information  to  either 
House  of  Congress,  to  a  committee  or 
subcommittee  of  Congress,  or  to  the 
Comptroller  General,  unless  a  statute 
forbids  such  disclosure. 

(2)  If  the  request  is  for  business 
information  claimed  as  confidential  or 
determined  to  be  confidential,  the  EPA 
office  processing  the  request  shall 
provide  notice  to  each  affected  business 
of  the  type  of  information  disclosed  and 
to  whom  it  is  disclosed.  Notice  shall  be 
given  at  least  ten  days  prior  to 
disclosure,  except  where  it  is  not 
possible  to  provide  notice  ten  days  in 
advance  of  any  date  established  by  the 
requesting  body  for  responding  to  the 
request.  Where  ten  days  advance  notice 
cannot  be  given,  as  much  advance 
notice  as  possible  shall  be  provided. 
Where  notice  cannot  be  given  before  the 
date  estabUshed  by  the  requesting  body 
for  responding  to  the  request,  notice 
shall  be  given  as  promptly  after 
disclosure  as  possible.  Such  notice  may 
be  givei.  by  notice  published  in  the 
Federal  Register  or  by  letter  sent  by 
certified  mail,  return  receipt  requested, 
or  telegram.  However,  if  the  requesting 
body  asks  in  writing  that  no  notice 
under  this  subsection  be  given.  EPA  will 
give  no  notice. 

(3)  At  the  time  EPA  discloses  the 
business  information.  EPA  will  inform 
the  requesting  body  of  any  unresolved 
business  confidentiality  claim  known  to 
cover  the  information  and  of  any 
determination  under  this  subpart  that 
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the  information  is  entitled  to 
confidential  treatment. 

(c)  Disclosure  to  other  Federal 
agencies.  EPA  may  disclose  business 
information  to  another  Federal  agency 

(1)  EPA  receives  a  written  request  for 
disclosures  of  the  information  from  a 
duly  authorized  officer  or  employee  of 
the  other  agency  or  on  the  initiative  of 
EPA  when  such  disclosure  is  necessary 
to  enable  the  other  agency  to  carry  out 
a  function  on  behalf  of  EPA; 

(2)  The  request,  if  any,  sets  forth  the 
official  purpose  for  which  the 
information  is  needed; 

(3)  When  the  information  has  been 
claimed  as  confidential  or  has  been 
determined  to  be  confidential,  the 
responsible  EPA  office  provides  notice 
to  each  affected  business  of  the  type  of 
information  to  be  disclosed  and  to 
whom  it  is  to  be  disclosed.  At  the 
discretion  of  the  office,  such  notice  may 
be  given  by  notice  published  in  the 
Federal  Register  at  least  10  days  prior 
to  disclosure,  or  by  letter  sent  by 
certified  mail  return  receipt  requested  or 
telegram,  either  of  which  must  be 
received  by  the  affected  business  at  least 
10  days  prior  to  d»closure.  However,  no 
notice  shall  be  required  when  EPA 
furnishes  business  information  to 
another  Federal  agency — 

(i)  To  perform  a  function  on  behalf  of 
EPA,  including  but  not  limited  to— 

(A)  Disclosure  to  the  Department  of 
Justice  for  purposes  of  investigation  or 
prosecution  of  civil  or  criminal 
violations  of  Federal  law  related  to  EPA 
activities; 

(B)  Disclosure  to  the  Department  of 
Justice  for  purposes  of  representing  EPA 
in  any  matter;  and 

(C)  Disclosure  to  any  Federal  agency 
for  purposes  of  performing  an  EPA 
statutory  function  under  an  interagency 
agreement;  or 

(ii)  In  connection  with  a  law 
enforcement  invesUgafion  by  the  other 
Federal  agency; 

(4)  EPA  notifies  the  other  agency  of 
any  unresolved  business  confidentiality 
claim  covering  the  information  and  of 
any  determination  under  this  subpart 
that  the  information  is  entitled  to 
confidential  treatment,  and  that  further 
disclosure  of  the  information  ina\  be  a 
violation  of  18  U.S.C.  1905;  and  ' 

(5)  The  other  agency  agrees  in  writing 
not  to  disclose  further  any  information 
designated  as  confidential  unless — 

(i)  The  other  agency  has  statutory 
authority  both  to  compel  production  of 
the  information  and  to  make  the 
proposed  disclosure,  and  the  other 
agency  has,  prior  to  disclosure  of  the 
information  to  anyone  other  than  its 
officers  and  employees,  furnished  to 


each  affected  business  at  least  the  same 
notice  to  which  the  affected  business 
would  be  entitled  under  this  subpart; 

(ii)  The  other  agency  has  obtained  the 
consent  of  each  affected  business  to  the 
proposed  disclosure;  or 

(iii)  The  other  agency  has  obtained  a 
written  statement  from  the  EPA  General 
Counsel  or  an  EPA  Regional  Counsel 
that  disclosure  of  the  information  would 
be  proper  under  this  subpart. 

(d)  Court-ordered  disclosure.  EPA 
may  disclose  any  business  information 
in  any  manner  and  to  the  extent  ordered 
by  a  Federal  court.  Where  possible,  and 
when  not  in  violation  of  a  specific 
directive  from  the  court,  the  EPA  office 
disclosing  information  claimed  as 
confidential  or  determined  to  be 
confidential  shall  provide  as  much 
advance  notice  as  possible  to  each 
affected  business  of  the  type  of 
information  to  be  disclosed  and  to 
whom  it  is  to  be  disclosed,  unless  the 
affected  business  has  actual  notice  of 
the  court  order.  At  the  discretion  of  the 
office,  subject  to  any  restrictions  by  the 
court,  such  notice  may  be  given  by 
notice  in  the  Federal  Register,  letter 
sent  by  certified  mail  return  receipt 
reouested,  or  telegram. 

(e)  Disclosure  within  EPA.  An  EPA 
office,  officer,  or  employee  may  disclose 
any  business  information  to  another 
EPA  office,  officer,  or  employee  with  an 
official  need  for  the  information. 

(f)  Disclosure  with  consent  of 
business.  EPA  may  disclose  any 
business  information  to  any  person  li 
EPA  has  obtained  the  prior  consent  of 
each  affected  business  to  such 
discliisure. 

(g)  Disclosures  to  foreign  governments 
and  international  organizations,  (l)  EPA 
may  disclose  business  information  to  a 
foreign  government  or  to  an 
international  organization  if — 

(i)  Either— 

(A)  EPA  receives  a  written  request  fur 
dis(:!oi.ure  of  the  information  from  a 
duly  authorized  officer  or  employee  of 
the  foreign  goveriunent  or  international 
organization  (or  from  a  duly  authorized 
officer  or  employee  of  another  agency  of 
the  United  States  Government);  or 

(B)  The  EPA  office  making  such 
disclosure  determines  in  writing  that 
discio-sure  is  necessary  to  enable  the 
foreign  goveinment  or  international 
orpani7.ation  to  assist  EPA  in  carrying 
out  a  function  of  EPA,  or  to  enable  EPA 
to  assist  the  foreign  government  or 
international  organization  with  a  duly- 
authorized  function  of  that  foreign 
government  or  international 
organization; 

(ii)  The  request,  if  any,  sets  forth  the 
official  purpose  for  which  the 
information  is  needed; 
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(iii)  The  General  Counsel,  after 
consideration  of  applicable  statutes, 
treaties,  and  other  international 
agreements,  has  determined  that  EPA 
has  authority  to  make  such  disclosure; 

(iv)  At  least  10  days  prior  to 
disclosure,  the  responsible  EPA  office 
provides  notice  to  each  affected 
business  by  Federal  Register,  certified 
mail,  return  receipt  requested,  or  other 
appropriate  means  of  the  type  of 
information  to  be  disclosed  and  to 
whom  it  is  to  be  disclosed,  and  an 
opportunity  to  comment  on  the 
intended  disclosure  (except  where  the 
Director  of  the  Office  of  Criminal 
Enforcement  has  determined  that 
providing  such  notice  would  interfere 
with  an  ongoing  or  contemplated 
criminal  investigation,  or  the  Director  of 
the  Office  of  Regulatory  Enforcement  or 
a  Regional  Counsel  has  determined  that 
providing  such  notice  might 
compromise  an  ongoing  or 
contemplated  civil  law  enforcement 
investigation); 

(v)  EPA  notifies  the  foreign 
government  or  international 
organization  of  any  imresolved  business 
confidentiality  claim  covering  the 
information  and  of  any  determination 
under  this  subpart  that  the  information 
is  entitled  to  confidential  treatment;  and 

(vi)  The  General  Counsel  has 
determined  that  the  foreign 
government's  or  international 
organization's  use  and  disclosure  of 
such  information  will  be  governed  by 
law  and  procedures  or  other  binding 
commitments  which  will  provide 
adequate  protection  to  the  interests  of 
affected  businesses. 

(2)  The  General  Counsel  may  waive 
any  requirement  in  this  paragraph  (g)  if 
the  General  Counsel  determines  that  a 
statute,  treaty,  or  other  international 
agreement  prohibits  EPA  from 
implementing  the  requirement. 

(3)  For  purposes  of  this  paragraph  (g), 
the  terra  foreign  government  means  any 
foreign  government  or  any  department, 
agency,  or  other  unit  of  a  foreign 
government,  and  the  term  intemationa! 
organization  means  any  public 
international  organization,  subdivision 
of  a  public  international  organization  or 
public  international  organization 
preparatory  commission,  whether  or  not 
the  United  States  is  a  member  of  the 
public  international  organization,  the 
subdivision,  or  the  preparatory 
commission  in  question. 

§2.210    Nondisclosure  'or  reasons  other 
than  business  confidentialtty  or  where 
disclosure  is  prohibited  by  other  statute. 

(a)  Information  which  is  not  entitled 
to  confidential  treatment  under  this 
subpart  shall  be  made  available  to  the 


public  (using  the  procedures  set  forth  in 
§§  2.204  and  2.205)  if  its  release  is 
requested  under  5  U.S.C.  552,  unless 
EPA  determines  (under  subpart  A  of  this 
part)  that,  for  reasons  other  than  reasons 
of  business  confidentiality,  the 
information  is  exempt  from  mandatory 
disclosure  and  cannot  or  should  not  be 
made  available  to  the  public.  Any  such 
determination  under  subpart  A  shall  be 
coordinated  with  actions  taken  under 
this  subpart  for  the  purpose  of  avoiding 
delay  in  responding  to  requests  under  5 
U.S.C.  552. 

(b)  Notwithstanding  any  other 
provision  of  this  subpart,  if  any  statute 
not  cited  in  this  subpart  appears  to 
require  EPA  to  give  confidential 
treatment  to  any  business  information 
for  reasons  of  business  confidentiality. 
the  matter  shall  be  referred  promptly  to 
an  EPA  legal  office  for  resolution. 
Pending  resolution,  such  information 
shall  be  treated  as  if  it  were  entitled  to 
confidential  treatment. 

§  2.21 1    Safeguarding  of  business 
information;  penalty  for  wrongful 
disclosure. 

(a)  No  EPA  officer  or  employee  may 
disclose,  or  use  for  his  or  her  private 
gain  or  advantage,  any  business 
information  which  came  into  his  or  her 
possession,  or  to  which  he  or  she  gained 
access,  by  virtue  of  his  or  her  official 
position  or  employment,  except  as 
authorized  by  this  subpart. 

(b)  Each  EPA  officer  or  employee  who 
has  custody  or  possession  of  business 
information  shall  take  appropriate 
measures  to  properly  safeguard  such 
information  and  to  protect  against  its 
improper  disclosure. 

(c)  Violation  of  paragraph  (a)  or  (b)  of 
this  section  shall  constitute  grounds  for 
dismissal,  suspension,  or  other  adverse 
personnel  action.  Willful  violation  of 
paragraph  (a)  of  this  section  may  result 
in  criminal  prosecution  under  18  U.S.C. 
1905  or  other  applicable  statute. 

(d)  Each  contractor  or  subcontractor 
with  the  United  States  Government,  and 
each  employee  of  such  contractor  or 

•  subcontractor,  who  is  furnished 
business  information  by  EPA  under 
§§  2.301(h),  2.302(h),  2.304(h),  2.305(h). 
2.306(j),  2.307(h),  2.308(i).  or  §  2.310(h) 
shall  use  or  disclose  that  information 
only  as  permitted  by  the  contract  or 
subcontract  under  which  the 
information  was  furnished.  Contractors 
or  subcontractors  shall  take  steps  to 
properly  safeguard  business  information 
including  following  any  security 
procedures  for  handling  and 
safeguarding  business  information 
which  are  contained  in  any  manuals, 
procedures,  regulations,  or  guidelines 
provided  by  EPA.  Any  violation  of  this 


paragraph  shall  constitute  grounds  for 
suspension  or  debarment  of  the 
contractor  or  subcontractor  in  question. 
A  willful  violation  of  this  paragraph 
may  result  in  criminal  prosecution 
imder  an  applicable  statute. 

(e)  Each  grantee  or  cooperator  under 
the  Senior  Environmental  Employment 
Program  (pursuant  to  the  Environmental 
Programs  Assistance  Act  of  1984  (Pub.L. 
98-313)),  and  each  enroUee  associated 
with  a  grantee  or  cooperator,  who  is 
furnished  business  information  by  EPA 
under  §§  2.301(h).  2.302(h),  2.304(h). 
2.305(h),  2.307(h),  2.308{i),  or  §  2.310(h) 
shall  use  or  disclose  that  information 
only  as  permitted  by  the  grant  or 
cooperative  agreement  under  which  the 
information  was  furnished.  Grantees, 
cooperators.  and  enrollees  shall  take 
steps  to  properly  safeguard  business 
information  including  following  any 
security  procedures  for  handlir,;^  and 
safeguarding  business  information 
which  are  contained  in  any  manuals, 
procedures,  regulations,  or  guidelines 
provided  by  EPA.  If  an  enrollee  under 
the  program  violates  this  paragraph, 
EPA  may  terminate  the  enrollee's 
eligibility  for  the  program.  A  willful 
violation  of  this  paragraph  may  result  in 
criminal  prosecution  under  an 
applicable  statute. 

§  2.21 2    Establishment  of  control  offices 
for  categories  of  business  information. 

(a)  The  Administrator,  by  order,  may 
establish  one  or  more  mutually 
exclusive  categories  of  business 
information,  and  may  designate  for  each 
such  category  an  EPA  office  (hereinafter 
referred  to  as  a  control  office)  which 
shall  have  responsibility  for  taking 
actions  (other  than  actions  required  to 
be  taken  by  an  EPA  legal  office)  with 
respect  to  all  information  within  such 
category. 

(b)  If  a  control  office  has  been  . 
assigned  responsibiUty  for  a  category  of 
business  information,  no  other  EPA 
office,  officer,  or  employee  may  make 
available  to  the  public  (or  otherwise 
disclose  to  persons  other  than  EPA 
officers  and  employees)  any  information 
in  that  category'  without  first  obtaining 
the  concurrence  of  the  control  office. 
Requests  under  5  U.S.C.  552  for  release 
of  such  information  shall  be  referred  to 
the  control  office. 

(c)  A  control  office  shall  take  the 
actions  and  make  the  determinations 
required  by  §  2.204  with  respect  to  all 
information  in  any  category  for  which 
the  control  office  has  been  assigned 
responsibility. 

(d)  A  control  office  shall  maintain  a 
record  of  the  following,  with  respect  to 
items  of  business  information  in 
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categories  for  which  it  has  been 
assigned  responsibihty: 

(1)  Business  confidentiality  claims; 

(2)  Comments  submitted  in  support  of 
claims; 

(3)  Waivers  and  withdrawals  of 
claims; 

(4)  Actions  and  determinations  by 
EPA  imder  this  subpart; 

(5)  Actions  by  Federal  courts;  and 

(6)  Related  information  concerning 
business  confidentiality. 

§  2.21 3    Designation  by  business  of 
addressee  for  notices  and  inquiries. 

(a)  A  business  which  wishes  to 
designate  a  person  or  office  as  the 
proper  addressee  of  communications 
from  EPA  to  the  business  under  this 
subpart  may  do  so  by  furnishing  in 
writing  to  the  Freedom  of  Information 
Officer  (1105),  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington.  DC  20460,  the  following 
information:  The  name  and  address  of 
the  business  making  the  designation;  the 
name,  address,  and  telephone  number  of 
the  designated  person  or  office;  and  a 
request  that  EPA  inquiries  and 
communications  (oral  and  written) 
under  this  subpart,  including  inquiries 
and  notices  which  require  reply  within 
deadlines  if  the  business  is  to  avoid 
waiver  of  its  rights  under  this  subpart, 
be  furnished  to  the  designee  pursuant  to 
this  section.  Only  one  person  or  office 
may  serve  at  any  one  time  as  a  business' 
designee  under  this  subpart. 

(b)  If  a  business  has  named  a  designee 
under  this  section,  the  following  EPA 
inqiiiries  and  notices  to  the  business 
shall  be  addressed  to  the  designee: 

(1)  Inquiries  concerning  a  business' 
desire  to  assert  a  business 
confidentiality  claim  under 
§2.204(c)(2)(i)(A); 

(2)  Notices  affording  opportunity  to 
substantiate  confidentiality  claims 
imder  §  2.204(d)(1)  and  §  2.204(e); 

(3)  Inquires  concerning  comments 
under  §  2.205(b)(4); 

(4)  Notices  of  denial  of  confidential 
treatment  and  proposed  disclosure  of 
information  under  §  2.205(f); 

(5)  Notices  concerning  shortened 
comment  and/or  waiting  periods  under 
§  2.205(g); 

(6)  Notices  concerning  modifications 
or  overrulings  of  prior  determinations 
under  §  2.205(h): 

(7)  Notices  to  affected  businesses 
under  §§  2.301(g)  and  2.301(h)  and 
analogous  provisions  in  §§  2.302.  2.303. 
2.304,  2.305,  2.306.  2.307.  2.308  and 
2.310;  and 

(8)  Notices  to  affected  businesses 
under  §  2.209. 

(c)  The  Freedom  of  Information 
Officer  shall,  as  quickly  as  possible. 


nodfy  all  EPA  offices  that  may  possess 
information  submitted  by  the  business 
to  EPA.  the  Regional  Freedom  of 
Information  Offices,  the  Office  of 
General  Counsel,  and  the  offices  of 
Regional  Counsel  of  any  designation 
received  under  this  section.  Businesses 
making  designations  under  this  section 
should  mind  that  several  working  days 
may  be  required  for  dissemination  of 
this  information  within  EPA  and  that 
some  EPA  offices  may  not  receive  notice 
of  such  designations. 

§  2.21 4    Defense  of  Freedom  of  Information 
Act  suits;  participation  by  affected 
business. 

(a)  In  making  final  confidentiality 
determinations  under  this  subpart,  the 
EPA  legal  office  relies  to  a  large  extent 
upon  the  information  furnished  by  the 
affected  business  to  substantiate  its 
claim  of  confidentiality.  The  EPA  legal 
office  may  be  unable  to  verify  the 
accuracy  of  much  of  the  information 
submitted  by  the  affected  business. 

(b)  If  the  EPA  legal  office  makes  a 
final  confidentiality  determination 
under  this  subpart  that  certain  business 
information  is  entitled  to  confidential 
treatment,  and  EPA  is  sued  by  a 
requester  under  the  Freedom  of 
Information  Act  for  disclosure  of  that 
information,  EPA  will: 

(1)  Notify  each  affected  business  of 
the  suit  within  10  days  after  service  of 
the  complaint  upon  EPA; 

(2)  Where  necessary  to  preparation  of 
EPA's  defense,  call  upon  each  affected 
business  to  furnish  assistance;  and 

(3)  Not  oppose  a  motion  by  any 
affected  business  to  intervene  as  a  party 
to  the  suit  under  rule  24(b)  of  the 
Federal  Rules  of  Civil  Procedure. 

(c)  EPA  will  defend  its  final 
confidentiality  determination,  but  EPA 
expects  the  affected  business  to 
cooperate  to  the  fullest  extent  possible 
in  this  defense. 

§  2.21 5    Confidentiality  agreements. 

(a)  No  EPA  officer,  employee, 
contractor,  or  subcontractor  shall  enter 
into  any  agreement  with  any  affected 
business  to  keep  business  information 
confidential  unless  such  agreement  is 
consistent  with  this  subpart.  No  EPA 
officer,  employee,  contractor,  or 
subcontractor  shall  promise  any  affected 
business  that  business  information  will 
be  kept  confidential  unless  the  promise 
is  consistent  with  this  subpart. 

(b)  If  an  EPA  office  has  requested 
information  from  a  State,  local,  or 
Federal  agency  and  the  agency  refuses 
to  furnish  the  information  to  EPA 
because  the  information  is  or  may 
constitute  confidential  business 
information,  the  EPA  office  may  enter 


into  an  agreement  with  the  agency  to 
keep  the  information  confidential, 
notwithstanding  the  provisions  of  this 
subpart.  However,  no  such  agreement 
shall  be  made  unless  the  General 
Counsel  determines  that  the  agreement 
is  necessary  and  proper. 

(c)  To  determine  that  an  agreement 
proposed  under  paragraph  (b)  of  this 
section  is  necessary,  the  General 
Counsel  must  find: 

(1)  The  EPA  office  requesting  the 
information  needs  the  information  to 
perform  its  functions; 

(2)  The  agency  will  not  furnish  the 
information  to  EPA  without  an 
agreement  by  EPA  to  keep  the 
information  confidential;  and 

(3)  Either: 

(i)  EPA  has  no  statutory  power  to 
compel  submission  of  the  information 
directly  from  the  affected  business,  or 

(ii)  While  EPA  has  statutory  power  to 
compel  submission  of  the  information 
directly  from  the  affected  business, 
compelling  submission  of  the 
information  directly  fi^sm  the  business 
would — 

(A)  Require  time  in  excess  of  that 
available  to  the  EPA  office  to  perform  its 
necessary  work  with  the  information. 

(B)  Duplicate  information  already 
collected  by  the  other  agency  and  overly 
burden  the  affected  business,  or 

(C)  Overly  burden  the  resources  of 
EPA. 

(d)  To  determine  that  an  agreement 
proposed  under  paragraph  (b)  of  this 
section  is  proper,  the  General  Counsel 
must  find  that  the  agreement  states — 

(1)  The  purpose  for  which  the 
information  is  required  by  EPA; 

(2)  The  conditions  under  which  the 
agency  will  furnish  the  information  to 
EPA; 

(3)  The  information  subject  to  the 
agreement; 

(4)  That  the  agreement  does  not  cover 
information  acquired  by  EPA  from 
another  source; 

(5)  The  manner  in  which  EPA  will 
treat  the  information;  and 

(6)  That  EPA  will  treat  the 
information  in  accordance  with  the 
agreement  subject  to  an  order  of  a 
Federal  court  to  disclose  the 
information. 

(e)  EPA  Vkill  treat  any  information 
acquired  pursuant  to  an  agreement 
under  paragraph  (b)  of  this  section  in 
accordance  with  the  procedures  of  this 
subpart  except  where  the  agreement 
specifies  otherwise. 

§2.216    Sunset  Provisions  for 
Confidentiality  Claims. 

(a)  Any  claim  of  confidentiality 
asserted  under  this  subpart  will  expire 
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(1)  The  claim  is  subject  to  a  regulation 
meeting  the  requirements  of  paragraph 
(b)  of  this  section; 

(2)  No  affected  business  has  met  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  during  the  period  of  time 
speciGed  in  paragraph  (c)  of  this 
section;  and 

(3)  The  sunset  period  or  event  set  by 
the  regulation  referred  to  in  paragraph 
(a)(1)  of  this  section  has  passed  or 
occurred. 

(b)  Any  regulation  which  causes  a 
confidentiahty  claim  to  expire  must 
specify — 

(1 )  The  class  of  information  subject  to 
the  sunset  provision;  and 

(2)  The  period  of  time  which  must 
pass  or  the  event  which  must  occur  to 
cause  the  confidentiality  claim  to 
expire'. 

(c)  A  claim  of  confidentiality  subject 
to  a  regulation  meeting  the  requirements 
of  paragraph  (b)  of  this  section  will  not 
expire  if  an  affected  business  reasserts 
the  confidentiality  claim  within  90 
calendar  days  prior  to  the  expiration  of 
the  period,  or  within  90  days 
subsequent  to  the  occurrence  of  the 
event,  set  forth  in  paragraph  (b)  of  this 
Section.  A  regulation  under  paragraph 
(b)  of  this  section  may  provide  for  a 
reassertion  period  of  less  than  90  days. 

(d)  An  officer  of  the  affected  business 
must  sign  the  reassertion  of 
confidentiality  submitted  pursuant  to 
paragraph  (c)  of  this  section  and  must 
certify  to  the  truth  of  the  following 
statements  concerning  the  information 
reasserted  to  be  confidential: 

(1)  My  company  has  continually  taken 
measures  to  protect  the  confidentiality 
of  the  information,  and  intends  to 
continue  to  take  such  measures. 

(2)  The  information  is  not.  and  has 
not  been,  reasonably  obtainable  without 
our  consent  by  other  persons  (other  than 
governmental  bodies)  by  use  of 
legitimate  means  (other  than  discovery 
based  on  a  showing  of  special  need  in 

a  judicial  or  quasi-judicial  proceeding). 

(3)  The  information  is  not  publicly 
available  elsewhere. 

(4)  If  the  information  was  not 
submitted  voluntarily  to  EPA, 
disclosure  of  the  information  would 
cause  substantial  harm  to  our 
competitive  position. 

(e)  A  confidentiality  claim  which  has 
expired  pursuant  to  paragraph  (a)  of  this 
section  is  deemed  waived,  and  the 
information  subject  to  that  claim  may  be 
disclosed  to  the  public  without  further 
notice  to  the  affected  business. 


§2.217-2.300    [Reserved] 

§  2.301    Special  rules  governing  certain 
informatlOTi  obtained  under  tt>e  Clean  Air 
Act 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401  et  seq. 

(2)(i)  Emission  data  means,  with 
reference  to  any  source  of  emission  of 
any  substance  into  the  air — 

(A)  Information  necessary  to 
determine  the  identity,  amount, 
frequency,  concentration,  or  other 
characteristics  (to  the  extent  related  to 
air  quality)  of  any  emission  which  has 
been  emitted  by  the  source  (or  of  any 
pollutant  resulting  from  any  emission 
by  the  source),  or  any  combination  of 
the  foregoing; 

(B)  biformation  necessary  to 
determine  the  identity,  amount, 
frequency,  concentration,  or  other 
characteristics  (to  the  extent  related  to 
air  quality)  of  the  emissions  which, 
under  an  applicable  standard  or 
limitation,  the  source  was  authorized  to 
emit  (including,  to  the  extent  necessary 
for  such  purposes,  a  description  of  the 
maimer  or  rate  of  operation  of  the 
source);  and 

(C)  A  general  description  of  the 
location  and/or  nature  of  the  source  to 
the  extent  necessary  to  identify  the 
source  and  to  distinguish  it  from  other 
sources  (including,  to  the  extent 
necessary  for  such  purposes,  a 
descriptioh  of  the  device,  installation,  or 
operation  constituting  the  source). 

(ii)  Notwithstanding  paragraph 
(a)(2)(i)  of  this  section,  the  following 
information  shall  be  considered  to  be 
emission  data  only  to  the  extent 
necessary  to  allow  EPA  to  disclose 
publicly  that  a  source  is  (or  is  not)  in 
compliance  with  an  applicable  standard 
or  limitation,  or  to  allow  EPA  to 
demonstrate  the  feasibility, 
practicability,  or  attainability  (or  lack 
thereoO  of  an  existing  or  proposed 
standard  or  limitation: 

(A)  hiformation  concerning  research, 
or  the  results  of  research,  on  any  project, 
method,  device  or  installation  (or  any 
component  thereof)  which  was 
produced,  developed,  installed,  and 
used  only  for  research  purposes;  and 

(B)  Information  concerning  any 
product,  method,  device,  or  installation 
(or  any  component  thereof)  designed 
and  intended  to  be  marketed  or  used 
commercially  but  not  yet  so  marketed  or 
used. 

(3)  Standard  or  limitation  means  any 
emission  standard  or  limitation 
(including  a  standard  or  limitation  that 
raiist  be  disclosed  under  subchapter  VI 
of  the  Act  in  connection  with  allocadon 


of  production  and  consumption 
allowances  for  ozone  depleting 
substances)  estabUshed  or  publicly 
proposed  pursuant  to  the  Act  or 
pursuant  to  any  regulation  under  the 
Act. 

(4)  Proceeding  means  any  rulemaking, 
adjudication,  or  hcensing  conducted  by 
EPA  under  the  Act  or  under  regulations 
which  implement  the  Act,  except  for 
determinations  under  this  subpart. 

(5)  Manufacturerhas  the  meaning 
given  it  in  section  216(1)  of  the  Act,  42 
U.S.C.  7550(1). 

(b)  Applicability.  (1)  This  section 
applies  to  business  information  which 
was — 

(i)  Provided  or  obtained  under  section 
114  of  the  Act,  42  U.S.C.  7414,  by  the 
owner  or  operator  of  any  stationary 
source,  for  the  purpose: 

(A)  of  developing  or  assisting  in  the 
development  of  any  implementation 
plan  under  section  110  or  111(d)  of  the 
Act,  42  U.S.C.  7410,  7411(d),  any 
standard  of  performance  under  section 
111  of  the  Act,  42  U.S.C.  7411,  or  any 
emission  standard  under  section  112  of 
the  Act,  42  U.S.C.  7412; 

(B)  of  determining  whether  any 
person  is  in  violation  of  any  such 
standard  or  any  requirement  of  such  a 
plan;  or 

(C)  of  carrj'ing  out  any  provision  of 
the  Act  (except  a  provision  of  Part  II  of 
the  Act  with  respect  to  a  manufacturer 
of  new  motor  vehicles  or  new  motor 
vehicle  engines); 

(ii)  Provided  or  obtained  imder 
section  208  of  the  Act,  42  U.S.C.  7542, 
for  the  purpose  of  enabling  the 
Administrator  to  determine  whether  a 
manufacturer  has  acted  or  is  acting  in 
compliance  with  part  A  and  part  C  of 
Subchapter  II  of  the  Act  and  regulations 
thereunder,  or  to  otherwise  carry  out  the 
provisions  of  part  A  and  part  C  of 
Subchapter  II  of  the  Act.  or  provided  or 
obtained  under  section  206(c)  of  the 
Act,  42  U.S.C.  7325(c);  or 

(iii)  Provided  :n  response  to  a 
subpoena  for  the  production  of  papers, 
books,  or  documents  issued  under  the 
authority  of  section  307(a)  of  the  Act,  42 
U.S.C.  7607(a). 

(2)  Information  will  be  considered  to 
have  been  provided  or  obtained  under 
section  1 14  of  the  Act  if  it  was  provided 
in  response  to  a  request  by  EPA  made 
for  any  of  the  purposes  stated  in  section 
1 14,  or  if  its  submission  could  have 
been  required  under  section  114, 
regardless  of  whether  section  114  was 
cited  as  the  authority  for  any  request  for 
the  information,  whether  an  order  to 
provide  the  information  was  issued 
under  section  113(a)  of  the  Act,  42 
U.S.C.  7413(a),  whether  an  action  was 
brought  under  section  113(b)  of  the  Act 
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42  U.S.C.  7413(b),  or  whether  the 
information  was  provided  directly  to 
EPA  or  through  some  third  person. 

(3)  Information  will  be  considered  to 
have  been  provided  or  obtained  under 
section  208  of  the  Act  if  it  was  provided 
in  response  to  a  request  by  EPA  made 
for  any  of  the  purposes  stated  in  section 
208,  or  if  its  submission  could  have 
been  required  under  section  208, 
regardless  of  whether  section  208  was 
cdted  as  the  authority  for  any  request  for 
the  information,  whether  an  action  was 
brought  under  section  204  of  the  Act,  42 
U.S.C.  7523,  or  whether  the  information 
was  provided  directly  to  EPA  or  through 
some  third  person. 

(4)  Information  will  be  considered  to 
have  been  provided  or  obtained  under 
section  206(c)  of  the  Act  if  it  was 
provided  in  response  to  a  request  by 
EPA  made  for  any  of  the  purposes  stated 
in  section  206(c),  or  if  its  submission 
could  have  been  required  under  section 
206  (c)  regardless  of  whether  section 
206(c)  was  cited  as  authority  for  any 
request  for  the  information,  whether  an 
action  was  brought  under  section  204  of 
the  Act,  42  U.S.C.  7523,  or  whether  the 
information  was  provided  directly  to 
EPA  or  through  some  third  person. 

(5)  Information  will  be  considered  to 
have  been  provided  or  obtained  under 
section  307(a)  of  the  Act  if  it  was 
provided  in  response  to  a  subpoena 
issued  under  section  307(a),  or  if  its 
production  could  have  been  required  by 
subpoena  under  section  307(a), 
regardless  of  whether  section  307(a)  was 
cited  as  the  authority  for  any  request  for 
the  information,  whether  a  subpoena 
was  issued  by  EPA,  whether  a  court 
issued  an  order  under  section  307(a),  or 
whether  the  information  was  provided 
directly  to  EPA  or  through  some  third 
person. 

(c)  Basic  rules  which  apply  v^ithout 
change.  Sections  2.201,  2.202,  2.204 
through  2.207,  §  2.209  and  §  §  2.21 1 
through  2.216  apply  without  change  to 
information  to  which  this  section 
apphes. 

(d)  Section  2.203  appHes  to 
information  to  which  this  section 
applies,  except  that: 

(1)  Information  submitted  pursuant  to 
40  CFR  part  57,  Primary  Nonferrous 
Smelter  Orders,  shall  be  subject  to  the 
requirements  of  §  57.203(a)  and 
Appendix  A  of  this  chapter,  instruction 
1.3; 

(2)  Information  submitted  pursuant  to 
40  CFR  part  85,  Control  of  Air  Pollution 
from  Motor  Vehicles  and  Motor  Vehicle 
Engines,  shall  be  subject  to  the 
requirements  of  §§  85.1514,  85.1712, 
85.1808,  85.1909,  85.2123  and  85.408 
of  this  chapter;  and 


(3)  Information  submitted  piu^uant  to 
40  CFR  part  86,  Control  of  Air  PolluUon 
from  New  and  hi-Use  Motor  Vehicles 
and  New  and  In-Use  Motor  Vehicle 
Engines:  Certification  and  Test 
Procedures,  shall  be  subject  to  the 
requirements  of  §§86.1015,86.1116-87 
and  86.615-84  of  this  chapter. 

(e)  Substantive  criteria  for  use  in 
confidentiality  determinations.  (1) 
Section  2.208  applies  to  information  to 
which  this  section  applies,  except  that 
information  which  is  emission  data,  a 
standard  or  limitation  (including  a 
standard  or  Umitation  that  must  be 
disclosed  under  subchapter  VI  of  the 
Act  in  connection  with  allocation  of 
production  and  consumption 
allowances  for  ozone  depleting 
substances),  or  is  collected  pursuant  to 
section  211(b)(2)(A)  of  ihe  Act  is  not 
eligible  for  confidential  treatment. 

(2)  The  following  information,  when 
submitted  pursuant  to  a  request  for 
information  under  section  114  of  the 
Act,  consrhutes  emission  data  (but  is 
not  an  exhaustive  hst  of  information 
which  is  emission  data)  and, 
notwithstanding  any  claims  of 
confidentiality,  may  be  disclosed  to  the 
public  without  notice  to  affected 
businesses: 

(i)  Plant  name  and  related  point 
identifiers,  including  address,  citv, 
county.  Air  QuaUty  Control  Region 
(AQCR),  Metropolitan  Statistical  Area 
(MSA,  PMSA,  CMSA),  State,  zip  code; 
(ii)  Ownership  and  point  of  contact 
information  locational  identifiers, 
including  latitude  and  longitude,  or 
Universal  Transverse  Mercator  (UTM) 
grid  coordinates,  standard  industrial 
classification  (SIC),  emission  point, 
device  or  operation  description 
information,  and  source  classification 
codes  (SCC);  and 

(iii)  Emissions  parameters,  including 
emission  type,  emission  rate,  release 
height,  description  of  terrain  and 
surrounding  structures,  stack  or  vent 
diameter  at  point  of  emissions,  release 
velocity,  release  temperature,  frequency 
of  release,  duration  of  release, 
concentration,  density  of  emissions 
stream  or  average  molecular  weight, 
boiler  or  process  design  capacity, 
emission  estimation  method,  percent 
space  heat,  and  hoiu-ly  maximum  design 
rate. 

(0  Availability  of  information  not 
entitled  to  confidential  treatment. 
Section  2.210  does  not  apply  to 
information  to  which  this  section 
applies.  Emission  data,  standards  or 
limitations,  and  any  other  information 
provided  imder  section  114  or  208  of 
the  Act  which  is  determined  under  this 
subpart  not  to  be  entitled  to  confidential 
treatment,  shall  be  available  to  the 


pubhc  notwithstanding  any  other 
provision  of  this  part.  Emission  data  and 
standards  or  limitations  provided  in 
response  to  a  subpoena  issued  under 
section  307(a)  of  the  Act  shall  be 
available  to  the  public  notwithstanding 
any  other  provision  of  this  part. 
Information  (other  than  emission  data 
and  standards  or  limitations)  provided 
in  response  to  a  subpoena  issued  under 
section  307(a)  of  the  Act,  which  is 
determined  under  this  subpart  not  to  be 
entitled  to  confidential  treatment,  shall 
be  available  to  the  pubhc,  unless  EPA 
determines  that  the  information  is 
exempt  from  mandatory  disclosure 
under  5  U.S.C.  552(b)  for  reasons  other 
than  reasons  of  business  confidentiality 
and  caimot  or  should  not  be  made 
available  to  the  public. 

(g)  Disclosure  of  information  relevant 
to  a  proceeding.  (1)  Under  sections  114, 
208  and  307  of  the  Act,  any  information 
to  which  this  section  applies  may  be 
released  by  EPA  because  of  the 
relevance  of  the  information  to  a 
proceeding,  notwithstanding  the  fact 
that  the  information  otherwise  might  be 
entitled  to  confidential  treatment  under 
this  subpart.  Release  of  information 
because  of  its  relevance  to  a  proceeding 
shall  be  made  only  in  accordance  with 
this  paragraph  (g). 

(2)  In  connection  with  any  proceeding 
other  than  a  proceeding  involving  a 
decision  by  a  presiding  officer  after  an 
evidentiary  or  adjudicatory  hearing, 
information  to  which  this  section 
applies  which  may  be  entitled  to 
confidential  treatment  may  be  made 
available  to  the  public  imder  this 
paragraph  (g)(2).  No  information  shall 
be  made  available  to  the  pubhc  under 
this  paragraph  (g)(2)  until  any  a  fleeted 
business  has  been  informed  Uiat  EPA  is 
considering  making  the  information 
available  to  the  public  under  this 
paragraph  (g)(2)  in  connection  with  an 
identified  proceeding,  and  has  afforded 
the  business  a  reasonable  period  for 
comment  (such  notice  and  opportunity 
to  comment  may  be  afforded  in 
connection  with  the  notice  prescribed 
by  §§  2.204(d)(1)  and  2.204(e)). 
Information  may  be  made  available  to 
the  public  under  this  paragraph  (g)(2) 
only  if,  after  consideration  of  any  timely 
comments  submitted  by  the  business, 
the  General  Counsel  determines  that  the 
information  is  relevant  to  the  subject  of 
the  proceeding  and  the  EPA  olBce 
conducting  the  proceeding  determines 
that  the  public  interest  would  be  served 
by  making  the  information  available  to 
the  public.  Any  affected  business  shall 
be  given  at  least  5  days  notice  by  the 
General  Counsel  prior  to  making  the 
information  available  to  the  public. 
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(3)  In  connection  with  any  proceeding 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  information  to 
which  this  section  applies  which  may 
be  entitled  to  confidential  treatment 
may  be  made  available  to  the  public,  or 
to  one  or  more  parties  of  record  to  the 
proceeding,  upon  EPA's  initiative, 
under  this  paragraph  (g)(3).  An  EPA 
office  proposing  disclosure  of 
information  under  this  paragraph  (g)(3). 
shall  so  notify  the  presiding  officer  in 
writing.  Upon  receipt  of  "such  a 
notification,  the  presiding  officer  shall 
notify  each  affected  business  that 
disclosure  imder  this  paragraph  (g)(3) 
has  been  proposed,  and  shall  afford 
each  such  business  a  period  for 
comment  found  by  the  presiding  officer 
to  be  reasonable  under  the 
circumstances.  Information  may  be 
disclosed  under  this  paragraph  (g)(3) 
only  if.  after  consideration  of  any  timely 
comments  submitted  by  the  business. 
the  EPA  office  determines  in  wTiting 
that,  for  reasons  directly  associated  with 
the  conduct  of  the  proceeding,  the 
contemplated  disclosure  would  serve 
the  public  interest,  and  the  presiding 
officer  determines  in  writing  that  the 
information  is  relevant  to  a  matter  in 
controversy  in  the  proceeding.  The 
presiding  officer  may  condition 
disclosure  of  the  information  to  a  party 
of  record  on  the  making  of  such 
protective  arrangements  and 
commitments  as  the  presiding  officer 
finds  to  be  warranted.  Disclosure  to  one 
or  more  parties  of  record,  under 
protecti  v6  arrangements  or 
commitments,  shall  not.  of  itself,  affect 
the  eligibihty  of  information  for 
confidential  treatment  under  the  other 
provisions  of  this  subpart.  Any  affected 
business  shall  be  given  at  least  5  days 
notice  by  the  presiding  officer  prior  to 
making  the  information  available  to  the 
public  or  to  one  or  more  of  the  parties 
of  record  to  the  proceeding. 

(4)  In  connection  with  any  procee^ling 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  information  to 
which  this  section  applies  may  be  made 
available  to  one  or  more  parties  of 
record  to  the  proceeding,  upon  request 
of  a  party,  under  this  paragraph  (g)(4). 
A  party  of  record  seeking  disclosure  of 
information  shall  direct  its  request  to 
the  presiding  officer.  Upon  receipt  of 
such  a  request,  the  presiding  officer 
shall  notify  each  affected  business  that 
disclosure  under  this  paragraph  (g)(4) 
has  been  requested,  and  shall  afford 
each  such  business  a  period  for 
comment  found  by  the  presiding  officer 
to  be  reasonable  under  the 


circumstances.  Information  may  be 
disclosed  to  a  party  of  record  under  this 
paragraph  (g)(4)  only  if,  after 
consideration  of  any  timely  comments 
submitted  by  the  business,  the  presiding 
officer  determines  in  writing  that:  the 
party  of  record  has  satisfactorily  shown 
that  with  respect  to  a  significant  matter 
which  is  in  controversy  in  the 
proceeding,  the  party's  ability  to 
participate  effectively  in  the  proceeding 
will  be  significantly  impaired  unless  the 
information  is  disclosed  to  him;  and  any 
harm  to  an  affected  business  that  would 
result  from  the  disclosure  is  hkely  to  be 
outweighed  by  the  benefit  to  the 
proceeding  and  to  the  public  interest 
that  would  result  from  the  disclosure. 
The  presiding  officer  may  condition 
disclosure  of  the  information  to  a  party 
of  record  on  the  making  of  such 
protective  arrangements  and 
commitments  as  he  ELnds  to  be 
warranted.  Disclosure  to  one  or  more 
parties  of  record,  under  protective 
arrangements  or  commitments,  shall 
not.  of  itself,  affect  the  eligibility  of 
information  to  confidential  treatment 
under  the  other  provisions  of  this 
subpart.  Any  affected  business  shall  be 
given  at  least  5  days  notice  by  the 
presiding  officer  prior  to  making  the 
information  available  to  one  or  more  of 
the  uarties  of  record  to  the  proceeding. 

(hj  Disclosure  to  authorized 
representatives.  (1)  Under  sections  114. 
208  and  307(a)  of  the  Act,  EPA 
possesses  authority  to  disclose  to  any 
authorized  representative  of  the  United 
States  any  information  to  which  this 
section  applies,  notwithstanding  the  fact 
that  the  information  might  otherwise  be 
entitled  to  confidential  treatment  under 
this  subpart.  Such  authority  may  be 
exercised  only  in  accordance  with 
paragraph  (h)  (2)  or  (3)  of  this  section. 

(2)(i)  A  person  under  contract  or 
subcontract  to  the  United  States 
Government  to  perform  work  in  support 
of  EPA  in  connection  with  the  Act  or 
regulations  which  implement  the  Act 
may  be  considered  an  authorized 
representative  of  the  United  States  for 
purposes  of  this  paragraph  (h).  For 
purposes  of  this  section,  the  term 
"contract"  includes  grants  and 
cooperative  agreements  under  the 
Environmental  Programs  Assistance  Act 
of  1984  (Pub.  L.  98-313),  and  the  term 
"contractor"  includes  grantees  and 
cooperators  under  the  Environmental 
Programs  Assistance  Act  of  1984. 
Subject  to  the  limitations  in  tliis 
paragraph  (h)(2),  information  to  which 
this  section  applies  may  be  disclosed — 

(A)  To  a  contractor  or  subcontractor 
with  EPA,  if  the  EPA  program  office 
managing  the  contract  first  determines 
in  writing  that  such  disclosure  is 


necessary  in  order  that  the  contractor  or 
subcontractor  may  carry  out  the  work 
required  by  the  contract  or  subcontract; 
or 

(B)  To  a  contractor  or  subcontractor 
with  an  agency  other  than  EPA,  if  the 
EPA  program  office  which  provides  the 
information  to  that  agency,  contractor, 
or  subcontractor  first  determines  in 
writing,  in  consultation  with  the 
General  Counsel,  that  such  disclosure  is 
necessary  in  order  that  the  contractor  or 
subcontractor  may  carry  out  the  work 
required  by  the  contract  or  subcontract. 

(ii)  No  information  shall  be  disclosed 
under  this  paragraph  (h)(2),  unless  this 
contract  or  subcontract  in  question 
provides: 

(A)  That  the  contractor  or 
subcontractor  and  the  contractor's  or 
subcontractor's  employees  shall  use  the 
information  only  for  the  purpose  of 
carrying  out  the  work  required  by  the 
contract  or  subcontract,  shall  refrain 
from  disclosing  the  information  to 
anyone  other  than  EPA  without  the 
prior  written  approval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
shall  return  to  EPA  all  copies  of  the 
information  (and  any  abstracts  or 
extracts  therefrom)  upon  request  by  the 
EPA  program  office  whenever  the 
information  is  no  longer  required  by  the 
contractor  or  subcontractor  for  the 
performance  of  the  work  required  under 
the  contract  or  subcontract  or  upon 
completion  of  the  contract  or 
subcontract  (where  the  information  was 
provided  to  the  contractor  or 
subcontractor  by  an  agency  other  than 
EPA.  the  contractor  may  disclose  or 
return  the  information  to  that  agency); 

(B)  That  the  contractor  or 
subcontractor  shall  obtain  a  wrritten 
agreement  to  honor  such  terms  of  the 
contract  or  subcontract  from  each  of  the 
contractor's  or  subcontractor's 
employees  who  will  have  access  to  the 
information,  before  such  employee  is 
allowed  such  access;  and 

(C)  That  the  contractor  or 
subcontractor  acknowledges  and  agrees 
that  the  contract  or  subcontract 
provisions  concerning  the  use  and 
disclosure  of  business  information  are 
included  for  the  benefit  of,  and  shall  be 
enforceable  by,  both  the  United  States 
Government  and  any  affected  business 
having  an  interest  in  information 
concerning  it  supplied  to  the  contractor 
or  subcontractor  by  the  United  States 
Government  under  the  contrad  or 
subcontract. 

(iii)  No  information  shall  be  disclosed 
under  this  paragraph  (h)(2)  until  each 
affected  business  has  been  furnished 
notice  (by  letter.  Federal  Register,  or 
other  means)  of  the  contemplated 
disclosure  by  the  EPA  program  and  has 
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bean  afforded  a  period  found  reasonable 
by  that  office  (not  less  than  5  working 
days)  to  submit  its  comments.  Such 
notice  shall  include  a  description  of  the 
information  to  be  disclosed,  the  identity 
of  the  contfactor  or  subcontractor,  and 
the  purposes  to  be  served  by  the 
disclosure.  The  office  preparing  the 
notice  must  respond  in  writing  to  all 
comments. 

(3)  A  State  or  local  governmental 
agency  which  has  duties  or 
responsibilities  under  the  Act,  or  under 
regulatioos  which  implement  the  Act, 
may  be  considered  an  authorized 
representative  of  the  United  States  for 
purposes  of  this  paragraph  (h). 
Informati(Hi  to  which  this  section 
applies  may  be  furnished  to  such  an 
agency  at  the  agency's  written  request. 
but  only  if — 

(i)  The  agency  has  first  furnished  to 
the  EPA  office  having  custody  of  the 
informatioD  a  written  opinion  from  the 
agency's  chief  legal  officer  or  counsel 
stating  that  under  applicable  State  or 
local  law  the  agency  has  the  authority 
to  compel  a  business  which  possesses 
suflh  information  to  disclose  it  to  the 
agency;  or 

(ii)  Each  affected  business  is  informed 
(by  letter.  Federal  Register,  or  other 
means)  of  those  disclosures  under  this 
paragraph  (h)(3)  which  pertain  to  it,  and 
the  agency  has  shown  to  the  satisfaction 
of  an  EPA  legal  office  that  the  agency's 
use  and  disclosure  of  such  information 
will  be  governed  by  State  or  local  law 
and  procedures  which  will  provide 
adequate  protection  to  the  interests  of 
affected  businesses. 

§  2.302    Special  rules  governing  certain 
information  obtained  under  ttte  Clean  Water 
Act. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Actmeans  the  Clean  Water  Act.  as 
amended,  33  U.S.C.  1251  et  seq. 

(2)(i)  Effluent  data  means,  with 
reference  to  any  source  of  discharge  of 
any  pollutant  (as  that  term  is  defined  in 
section  502(6)  of  the  Act,  33  U.S.C.  1362 
(6)>- 

(A)  Information  necessary  to 
determine  the  identity,  amount, 
frequency,  concentration,  temperature, 
or  other  characteristics  (to  the  extent 
relatied  to  water  quality)  of  any  pollutant 
which  has  been  discharged  by  the 
source  (or  of  any  pollutant  resulting 
from  any  discharge  from  the  source),  or 
any  combination  of  the  foregoing; 

(BJ  Infcumation  joecessary  to 
dstennine  the  identity,  amount, 
frequency,  concentration,  temperature, 
or  other  characterises  (to  the  extent 
related  to  water  quality)  of  the 
pollutants  which,  under  an  applicable 


standard  or  Umitation.  the  source  was 
authorized  to  discharge  (including,  to 
the  extent  necessary  for  such  purpose,  a 
description  of  the  manner  or  rate  of 
operation  of  the  source);  and 

(C)  A  general  description  of  the 
location  and/or  nature  of  the  source  to  - 
the  extent  necessary  to  identify  the 
source  and  to  distinguish  it  from  other 
sources  {including,  to  the  extent 
necessar)'  for  such  purposes,  a 
description  of  the  device,  installation,  or 
operation  constituting  the  source). 

(ii)  Notwithstanding  paragraph 
(a)(2)(i)  of  this  section,  the  following 
information  shall  be  considered  to  be 
effluent  data  only  to  the  extent 
necessary  lo  allow  EPA  to  disclose 
publicly  that  a  source  is  (or  is  not)  in 
compliance  with  an  applicable  standard 
or  limitation,  or  to  allow  EPA  to 
demonstrate  the  feasibility, 
practicability,  or  attainability  (of  lack 
thereof)  of  an  existing  or  proposed 
standard  or  limitation: 

(A)  tnfonnatifm  concerning  research, 
or  the  results  of  research,  on  any 
product,  method,  device,  or  installation 
(or  any  component  thereof)  which  was 
prod\K»d,  developed,  installed,  and 
used  only  for  research  purposes;  and 

(B)  Information  concerning  any 
product,  method,  device,  or  installation 
(or  any  component  thereof)  designed 
and  intended  to  be  marketed  or  used 
commercially  but  not  yet  so  marketed  or 
used. 

(3)  Standard  or  limitation  means  any 
prohibition,  any  effluent  Umitation,  or 
any  toxic,  pre-treatment  or  new  source 
pei/ormance  standard  established  or 
publicly  proposed  pursuant  to  the  Act 
or  pursuant  to  regulations  under  the 
Act.  including  limitations  or 
prohibitions  in  a  permit  issued  or 
proposed  by  EPA  or  by  a  State  under 
section  402  of  the  Act.  33  U.S.C.  1342. 

(4)  Proceeding  means  any  rulemaking, 
adjudication,  or  Ucensing  conducted  by 
EPA  under  the  Act  or  under  regulations 
which  implement  the  Act,  except  for 
determinations  imder  this  part. 

(b)  Applicability.  (1)  This  section 
applies  only  to  business  information — 

(i)  Provided  to  or  obtained  by  EPA 
under  section  308  of  the  Act,  33  U.S.C. 
1318,  by  or  from  the  owner  or  operator 
of  any  point  source,  for  the  purpose  of 
carrying  out  the  objective  of  the  Act 
(including  but  not  limited  to  developing 
or  assisting  in  the  development  of  any 
standard  or  limitation  under  the  Act.  or 
in  determining  whether  any  person  is  in 
violation  of  any  such  standard  or 
limitation);  or 

(ii)  Provided  to  or  obtained  by  EPA 
under  section  509(a)  of  the  Act,  33 
use.  1369(a). 


(2)  Information  will  be  considered  to 
have  been  provided  oj  obtained  under 
section  308  of  the  Act  if  it  was  provided 
in  response  to  a  request  by  EPA  made 
for  any  of  the  purposes  stated  in  section 
308.  or  if  its  submission  could  have 
been  required  under  section  308. 
regardless  of  whether  section  308  was 
cited  as  the  authority  for  any  request  for 
the  informatiCMi.  whether  an  order  to 
provide  the  information  was  issued 
under  section  309(a)(3)  of  the  Act,  33 
U.S.C.  1319(a)(3).  whether  a  civil  action 
was  brought  under  section  3Q9(b)  of  the 
Act,  33  U.S.C.  1319(b).  and  whether  the 
information  was  provided  directly  to 
EPA  or  through  some  third  per  >ion. 

(3)  Information  will  be  considered  to 
have  been  provided  or  obtained  under 
section  509(a)  of  the  Act  if  it  was 
provided  in  response  to  a  subpoena 
issued  imder  section  509(a).  or  if  its 
production  could  have  been  required  by 
subpoena  under  section  509(a), 
regardless  of  whether  section  509(a)  was 
cited  as  the  authority  for  any  request  for 
the  information,  whether  a  subpoena 
was  issued  by  EPA.  whether  a  court 
issued  an  order  under  section  307(a).  or 
whether  the  information  was  provided 
directly  to  EPA  or  through  some  third 
person. 

(4)  This  section  specifically  does  not 
apply  to  information  obtained  under 
section  310(d)  or  312(g)(3)  of  the  Act.  33 
U.S.C.  1320(d).  1322(g)(3). 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.207. 
2.209.  2.211  through  2.216  apply 
without  change  to  information  to  which 
this  section  applies. 

(d)  [Reserved] 

(e)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  to  information  to  which 
this  section  appUes,  except  that  the 
following  information  is  not  eligible  for 
confidential  treatmrait: 

(1)  Information  whidi  is  effluent  data 
or  a  standard  or  limitation; 

(2)  Name  and  address  of  any  permit 
applicant  or  permittee  under  part  122  of 
this  chapter,  part  501  of  this  chapter,  or 
Section  404  of  the  Act;  and 

(3)  Any  permit  application  (includhig 
any  attachments  used  to  supply 
information  required  by  the  apphcations 
forms)  or  permit  under  part  122  of  this 
chapter,  part  501  of  this  chapter,  or 
Section  404  of  the  Act 

(f)  Availability  of  information  not 
entitled  to  confidential  treatment 
Section  2.210  does  not  apply  to 
information  to  which  this  section 
applies.  Effluent  data,  standards  or 
limitations,  or  any  other  information 
pro\ided  or  obtained  under  section  308 
of  the  Act  which  is  determined  under 
this  subpart  not  to  be  entitled  to 
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confidential  U«atment,  shall  be 
available  to  the  public  notwithstanding 
any  other  provision  of  this  part.  Effluent 
data  and  standards  or  limitations 
provided  in  response  to  a  subpoena 
issued  imder  section  509(a]  of  the  Act 
shall  be  available  to  the  public 
notwithstanding  any  other  provision  of 
this  part.  Information  (other  than 
effluent  data  and  standards  or 
limitations)  provided  in  response  to  a 
subpoena  issued  under  section  509(a)  of 
the  Act,  which  is  determined  under  this 
subpart  not  to  be  entitled  to  confidential 
treatment,  shall  be  available  to  the 
public,  unless  EPA  determines  that  the 
information  is  exempt  from  mandatory 
disclosure  under  5  U.S.C.  552(b)  for 
reasons  other  than  reasons  of  business 
confidentiality  and  cannot  or  should  not 
be  made  available  to  the  public. 

(g)  Disclosure  of  information  relevant 
to  a  proceeding.  (1)  Under  sections  308 
and  509(a)  of  the  Act,  any  information 
to  which  this  section  applies  may  be 
released  by  EPA  because  of  the 
relevance  of  the  information  to  a 
proceeding,  notwithstanding  the  fact 
that  the  information  otherwise  might  be 
entitled  to  confidential  treatment  under 
this  subpart.  Release  of  information  to 
which  this  section  applies  because  of  its 
relevance  to  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 

(g)- 
(2)  The  provisions  of  §  2.301(g)  (2), 

(3),  and  (4)  must  be  followed  when 

making  disclosures  pursuant  to  this 

paragraph  (g). 

(h)  Disclosure  to  authorized 
representatives.  (1)  Under  sections  308 
and  509(a)  of  the  Act,  EPA  possesses 
authority  to  disclose  to  any  authorized 
representative  of  the  United  States  any 
information  to  which  this  section 
applies,  notwithstanding  the  fact  that 
the  information  might  otherwise  be 
entitled  to  confidential  treatment  under 
this  subpart.  Such  authority  may  be 
exercised  only  in  accordance  with 
paragraph  (h)(2)  or  (h)(3)  of  this  section. 

(2)  The  provisions  of  §  2.301(h)  (2) 
and  (3)  must  be  followed  when  making 
disclosures  pursuant  to  this  paragraph 
(h). 

§  2.303    Special  rules  governing' certain 
information  obtained  under  the  Noise 
Control  Act  of  1972. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Act  means  the  Noise  Control  Act 
of  1972.  42  U.S.C.  4901  et  seq. 

(2)  Manufacturer  has  the  meaning 
given  it  in  42  U.S.C.  4902(6). 

(3)  Product  has  the  meaning  given  it 
in  42  U.S.C.  4902(3). 

(4)  Proceeding  means  any  rulemaking, 
adjudication,  or  licensing  conducted  by 


EPA  under  the  Act  or  under  regulations 
which  implement  the  Act,  except  for 
determinations  under  this  subpart. 

(b)  Applicability.  This  section  applies 
only  to  information  provided  to  or 
obtained  by  EPA  under  section  13  of  the 
Act,  42  U.S.C.  4912,  by  or  from  any 
manufacturer  of  any  product  to  which 
regulations  under  section  6  or  8  of  the 
Act  (42  U.S.C.  4905,  4907)  apply. 
Information  will  be  deemed  to  have 
been  provided  or  obtained  under  section 
13  of  the  Act,  if  it  was  provided  in 
response  to  a  request  by  EPA  made  for 
the  purpose  of  enabling  EPA  to 
determine  whether  the  manufacturer 
has  acted  or  is  acting  in  compliance 
with  the  Act,  or  if  its  submission  could 
have  been  required  under  section  13  of 
the  Act  regardless  of  whether  section  13 
was  cited  as  authority  for  the  request, 
whether  an  order  to  provide  such 
information  was  issued  under  section 
11(d)  of  the  Act,  42  U.S.C.  4910(d),  and 
whether  the  information  was  provided 
directly  to  EPA  by  the  manufactiu^r  or 
through  some  third  person. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.216 
apply  without  change  to  information  to 
which  this  section  applies. 

(d)  [Reserved] 

(e)  [Reserved] 

(f)  [Reserved] 

(g)  Disclosure  of  information  relevant 
to  a  proceeding.  (1)  Under  section  13  of 
the  Act,  any  information  to  which  this 
section  applies  may  be  released  by  EPA 
because  of  its  relevance  to  a  matter  in 
controversy  in  a  proceeding, 
notwithstanding  the  fact  that  the 
information  otherwise  might  be  entifled 
to  confidential  treatment  under  this 
subpart.  Release  of  information  because 
of  its  relevance  to  a  proceeding  shall  be 
made  only  in  accordance  with  this 
paragraph  (g). 

(2)  The  provisions  of  §  2.301(g)  (2), 
(3),  and  (4)  must  be  followed  when 
making  disclosures  pursuant  to  this 
paragraph  (g). 

§  2.304    Special  rules  governing  certain 
Information  obtained  under  the  Safe 
Drinking  Water  Act 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Act  means  the  Safe  Drinking  Water 
Act,  42  U.S.C.  300fet  seq. 

(2)  Contaminant  means  any  physical, 
chemical,  biological,  or  radiological 
substance  or  matter  in  water. 

(3)  Proceeding  means  any  rulemaking, 
adjudication,  or  licensing  process 
conducted  by  EPA  under  the  Act  or 
under  regulations  which  implement  the 
Act,  except  for  any  determination  under 
this  part. 

(b)  Applicability.  (1)  This  section 
applies  only  to  information — 


(i)  Which  was  provided  to  or  obtained 
by  EPA  pursuant  to  a  requirement  of  a 
regulation  which  was  issued  by  EPA 
under  the  Act  for  the  purpose  of — 

(A)  Assisting  the  Administrator  in 
establishing  regulations  under  the  Act; 

(B)  Determining  whether  the  person 
providing  the  information  has  acted  or 
is  acting  in  compliance  with  the  Act;  or 

(C)  Administering  any  program  of 
financial  assistance  under  the  Act;  and 

(ii)  Which  was  provided  by  a 
person — 

(A)  Who  is  a  supplier  of  water,  as 
defined  in  section  1401(5)  of  the  Act,  42 
U.S.C.  300f(5); 

(B)  Who  is  or  may  be  subject  to  a 
primary  drinking  water  regulation  under 
section  1412  of  the  Act,  42  U.S.C. 
300g-l; 

(C)  Who  is  or  may  be  subject  to  an 
applicable  underground  injection 
control  program,  as  defined  in  section 
1422(d)  of  the  Act.  42  U.S.C.300h-l(d); 

(D)  Who  is  or  may  be  subject  to  the 
permit  requirements  of  section  1424(b) 
of  the  Act.  42  U.S.C.  300h-3(b); 

(E)  Who  is  or  may  be  subject  to  an 
order  issued  under  section  1441(c)  of 
the  Act.  42  U.S.C.  300j(c);  or 

(F)  Who  is  a  grantee,  as  defined  in 
section  1445(e)  of  the  Act,  42  U.S.C. 
300j-4(e). 

(2)  This  section  applies  to  any 
information  which  is  described  by 
paragraph  (b)(1)  of  this  section  if  it  was 
provided  in  response  to  a  request  by 
EPA  or  its  authorized  representative  (or 
by  a  State  agency  administering  any 
prdgram  under  the  Act)  made  for  any 
purpose  stated  in  paragraph  (b)(1)  of 
this  section,  or  if  its  submission  could 
have  been  required  under  section  1445 
of  the  Act,  42  U.S.C  300J-4,  regardless 
of  whether  such  section  was  cited  in 
any  request  for  the  information,  or 
whether  the  information  was  provided 
directly  to  EPA  or  through  some  third 
person. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.207. 
2.209,  and  2.211  through  2.216  apply 
without  change  to  information  to  which 
this  section  applies. 

(d)  [Reserved] 

(e)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  to  information  to  which 
this  section  applies,  except  that  the 
following  information  is  not  eligible  for 
confidential  treatment:  the  name  and 
address  of  any  permit  applicant  or 
permittee  and  information  which 
pertains  to  the  existence,  absence,  or 
level  of  contaminants  in  drinking  water 
is  not  eligible  for  confidential  treatment. 

(f)  Nondisclosure  for  reasons  other 
than  business  confidentiality  or  where 
disclosure  is  prohibited  by  other  statute. 


Section  2.210  applies  to  information  to 
which  this  section  applies,  except  that 
information  which  deals  with  the 
existence,  absence,  or  level  of 
contaminants  in  drinking  water  shall  be 
available  to  the  public  notwithstanding 
any  other  provision  of  this  part. 

(g)  Disclosure  of  information  relevant 
to  a  proceeding.  (1)  Under  section 
1445(d)  of  the  Act,  any  information  to 
which  this  section  applies  may  be 
released  by  EPA  because  of  the 
relevance  of  the  information  to  a 
proceeding,  notwithstanding  the  fact 
that  the  information  otlierwise  might  be 
entitled  to  confidential  treatment  under 
this  subpart.  Release  of  information  to 
which  this  section  applies  because  of  its 
relevance  to  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 

(2)  The  provisions  of  §  2.301(g)  (2). 
(3),  and  (4)  must  be  followed  when 
making  disclosures  pursuant  to  this 
paragraph  (g). 

(h)  Disclosure  to  authorized 
representatives.  (1)  Under  section 
1445(d)  of  the  Act.  EPA  possesses 
authority  to  disclose  to  any  authorized 
representative  of  the  United  States  any 
information  to  which  this  section 
applies,  notwithstanding  the  fact  that 
the  information  otherwise  might  be 
entitled  to  confidential  treatment  tmder 
this  subpart.  Such  authority  may  be 
exercised  only  in  accordance  with 
paragraph  (h)(2)  of  this  section. 

(2)  The  provisions  of  §  2.301(h)  (2) 
and  (3)  must  be  followed  when  making 
disclsoures  pursuant  to  this  paragraph 
(h). 

§  2.305    Special  rules  governing  certain 
information  obtained  under  the  SoUd  Waste 
Disposal  Act,  as  amended. 

(a)  Definitions.  For  purposes  of  this 
s£>ction: 

(1)  Act  means  the  Solid  Waste 
Disposal  Act,  as  amended,  including 
amendments  made  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  42  U.S.C.  6901  et  seq. 

(2)  Person  has  the  meaning  gi\'en  it  in 
section  1004(15)  of  the  Act',  42  U.S.C. 
69Da{15). 

(3)  Hazardous  waste  has  the  meaning 
given  it  in  section  1004(5)  of  the  Act.  42 
ll.S.C.  6903(5). 

(4)  Proceeding  means  any  rulemaking, 
adjudication,  or  licensing  conducted  by 
EPA  under  the  Act  or  under  regulations 
which  implement  the  Act  including  the 
issuance  of  administrative  orders  and 
the  approval  or  disapproval  of  plans 
(e.g.  closure  plans)  submitted  by 
persons  subject  to  regulation  imder  the 
Act.  but  not  including  determinations 
under  this  suboart 


fb)  Applicability.  This  section  applies 
to  information  provided  to  or  obtained 
by  EPA  under  section  3001(b)(3)(B). 
3007.  or  9005  of  the  Act  42  U.S.C 
6921(b)(3)(B).  6927.  or  6991d. 
Information  will  be  considered  to  have 
been  provided  or  obtained  under 
sections  3001(b)(3)(B),  3007,  or  9005  of 
the  Act  if  it  was  provided  in  response 
to  a  request  from  EPA  made  for  any  of 
the  purposes  stated  in  the  Act  or  if  its 
submission  could  have  been  required 
under  those  provisions  of  the  Act 
regardless  of  whether  a  specific  section 
was  cited  as  the  authority  for  any 
request  for  the  information  or  whether 
the  information  was  provided  directly  to 
EPA  or  through  some  third  person. 

(c)  Basic  rules  which  apply  aithout 
change.  Sections  2.201  through  2.216 
apply  without  change  to  information  to 
which  this  section  applies. 

(d)  (Reser\'ed] 

(e)  [Reserved] 

(f)  Disclosure  of  hazardous  waste 
export  information.  Information  that  is 
required  by  40  CFR  262.53(a)  which  is 
submitted  in  notification  of  intent  to 
export  a  hazardous  waste  will  be 
provided  to  the  Department  of  State  and 
the  appropriate  authorities  in  a 
receiving  country  regardless  of  any 
claims  of  confidentiality. 

(g)  Disclosure  of  information  relevant 
in  a  proceeding.  (1)  Under  sections 
3007(b)  and  9005(b)  of  the  Act  (42 
U.S.C.  6927(b)  and  6991d(b)),  any 
information  to  which  this  section 
applies  may  be  disclosed  by  EPA 
because  of  the  relevance  of  the 
information  in  a  proceeding  imder  the 
Act.  notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Disclosure  of  information  to 
which  this  section  applies  because  of  its 
relevance  in  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 

(g). 

(2)  The  provisions  of  §  2.301(g)  (2), 
(3),  and  (4)  must  be  followed  when 
making  disclosures  pursuant  to  this 
paragraph  (g). 

(h)  Disclosure  to  authorized 
representatives.  (1)  Under  sections 
3001(b)(3)(B).  3007(b),  and  9005(b)  of 
the  Act  (42  U.S.C.  6921(b)(3)(B). 
6927(b),  and  6991d(b)),  EPA  possesses 
authority  to  disclose  to  any  authorized 
representative  of  the  United  States  any 
information  to  which  this  section 
applies,  notwithstanding  the  fact  that 
the  information  might  otherwise  be 
entitled  to  confidential  treatment  under 
this  subpart.  Such  authority  may  be 
exercised  only  in  accordance  %vith 
paragraph  (h)(2)  or  (h)(3)  of  this  section. 

(2)  The  provisions  of  §  2.301(b)  (2) 
and  (3)  must  be  followed  when  making 


disclosures  pursuant  to  this  paragraph 
(h). 

(3)  At  the  time  any  information  is 
furnished  to  a  contractor,  subcontractor, 
or  State  or  local  government  agency 
under  this  paragraph  (h),  the  EPA  office 
furnishing  the  information  to  the 
contractor,  subcontractor,  or  State  or 
local  government  agency  shall  notify  the 
contractor,  subcontractor,  or  State  or 
local  government  agency  that  the 
information  may  be  entitled  to 
confidential  treatment  and  that  any 
knowing  and  willful  disclosure  of  the 
information  may  subject  the  contractor, 
subcontractor,  or  State  or  local 
govermrient  agency  and  its  employees  to 
penalties  in  section  3001(b)(3)(B). 
3007(b)(2).  or  9005rb){l)  of  the  Act  (42 
U.S.C.  6921(b)(3)(B).  6927(b).  or 
6991d(b)).   . 

§  2.306    Special  rules  governing  certain 
information  obt»ned  under  the  Toxic 
Substances  Control  Act 

(a)  Definitions.  For  the  purposes  of 
this  section: 

( 1 )  Act  means  the  Toxic  Substances 
Control  Act.  15  U.S.C  2601  et  seq. 

(2)  Chemical  substance  has  the 
meaning  given  it  in  section  3(2)  of  the 
Act.  15  U.S.C.  2602(2). 

(3)  Health  and  safety  data  (sometimes 
referred  to  in  this  section  as  health  and 
safety  study)  means  the  information 
described  in  paragraphs  (a)(3)  (i).  (ii). 
and  (iii)  of  this  section  with  respect  to 
any  chemical  substance  or  mixture 
offered  for  commercial  distribution 
(including  for  test  marketing  purposes 
and  for  use  in  research  and 
development),  including  but  not  limited 
to  any  chemical  substance  included  on 
the  inventory  of  chemical  substances 
under  section  8  of  the  Act  (15  U.S.C 
2607),  or  any  chemical  substance  or 
mixture  for  which  testii^  is  required 
under  section  4  of  the  Act  (15  U.S.C 
2603)  or  for  which  notification  is 
required  under  section  5  of  the  Act  (15 
U.S.C  2604). 

(i)  Any  study  of  any  e£fect  of  a 
chemical  substance  or  mixture  on 
health,  on  the  environment,  or  on  both, 
including  underlying  data  and 
epidemiological  studies;  studies  of 
occupational  exposure  to  a  chemical 
substance  or  mixture;  and  toxicological. 
clinical,  and  ecological  studies  of  a 
chemical  substance  or  mixture; 

(ii)  Any  test  performed  under  the  Act; 
and 

'     (iii)  Any  data  reported  to,  or 
otherwise  obtained  by.  EPA  from  a 
study  described  in  paragraph  (a)(3)(i)  oi 
this  section  or  a  test  described  in 
paragraph  (a)(3)(ii)  of  this  section.  It  is 
intended  that  the  term  "health  and 
safet>'  study"  be  interpreted  broadly. 
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Not  only  is  information  which  arises  as 
a  result  of  a  formal,  disciplined  study 
included,  but  other  information  relating 
to  the  effects  of  a  chemical  on  health  or 
the  environment  is  also  included.  Any 
data  that  bear  on  the  effects  of  a 
chemical  substance  on  health  or 
environment  would  be  included. 
Chemical  identity  is  part  of,  or 
underlying  data  to,  a  health  and  safety 
study. 

(4)  [Reserved] 

(5)  Mixture  has  the  meaning  given  it 
in  section  3(8)  of  the  Act,  15  U.S.C. 
2602(8). 

(6)  Proceeding  means  any  rulemaking, 
adjudication,  or  licensing  conducted  by 
EPA  imder  the  Act  or  imder  regulations 
which  implement  the  Act,  except  for 
determinations  under  this  subpart.  . 

(7)  Senior  Management  Official  means 
an  official  with  management 
responsibilities  for  the  affected 
business,  such  as  officials  with 
management  responsibilities  for  the 
person  or  persons  completing  the  report, 
or  the  manager  of  environmental 
programs  for  the  facility  or 
establishments,  or  for  the  corporation 
owning  or  operating  the  facility  or 
establishment  responsible  for  certifying 
similar  reports  imder  other 
environmental  regulatory  requirements. 

(8)  TSCA  Inventoiy  means  EPA's 
comprehensive  hst  of  chemical 
substances  which  constitute  the 
Chemical  Substances  Inventory 
compiled  under  section  8(b)  of  the  Act. 
It  includes  substances  reported  under  40 
CFR  part  710,  subpart  A  and  substances 
reported  under  40  CFR  part  720  for 
which  a  Notice  of  Commencement  of 
Manufacture  or  Import  has  been 
received  under  40  CFR  720.120. 

(b)  Applicability.  This  section  applies 
to  all  information  submitted  to  EPA  for 
the  purpose  of  satisfying  some 
requirement  or  condition  of  the  Act  or 
of  regulations  which  implement  the  Act, 
including  information  originally 
submitted  to  EPA  for  some  other 
purpose  and  either  relied  upon  to  avoid 
some  requirement  or  condition  of  the 
Act  or  incorporated  into  a  submission  in 
order  to  satisfy  some  requirement  or 
condition  of  the  Act  or  of  regulations 
which  implement  the  Act.  Information 
will  be  considered  to  have  been 
provided  under  the  Act  if  the 
information  could  have  been  obtained 
under  authority  of  the  Act,  whether  the 
Act  was  cited  as  authority  or  not,  and 
whether  the  information  was  provided 
directly  to  EPA  or  through  some  third 
person. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201,  2.202.  2.206, 
2.207.  and  §§  2.210  through  2.216  apply 


without  change  to  information  to  which 
this  section  applies. 

(d)  Method  of  asserting  business 
confidentiality  claim;  effect  of  failure  to 
assert  claim  at  time  of  submission. 
Section  2.203  applies,  except  that — 

(1)  An  owner,  operator  or  senior 
management  official,  as  defined  in 
paragraph  (a)(7)  of  this  section,  shall 
sign  all  business  confidentiality  claims 
to  which  this  section  applies; 

(2)  With  respect  to  confidentiahty 
claims  for  specific  chemical  identity  in 
submissions  of  Records  and  Reports  of 
Allegations  that  Chemical  Substances 
Cause  Significant  Adverse  Reactions  to 
Health  or  the  Environment  in 
accordance  with  section  8(c)  of  the  Act 
and  40  CFR  part  717,  Health  and  Safety 
Data  Reports  in  accordance  with  section 
8(d)  of  the  Act  and  40  CFR  part  716,  or 
notices  of  substantial  risk  in  accordance 
with  section  8(e)  of  the  Act,  where  the 
chemical  substance  is  listed  on  the 
TSCA  Inventory — 

(i)  The  affected  business  must  file 
with  the  document  submission  detailed 
written  answers  to  the  following  11 
questions  signed  and  dated  by  a  senior 
management  official,  as  defined  in 
paragraph  (a)(7)  of  this  section: 

(A)  What  harmful  effects  to  your 
competitive  position,  if  any,  do  you 
think  would  result  from  the  identity  of 
the  chemical  substance  being  disclosed 
in  connection  with  reporting  under  this 
subpart? 

(B)  How  long  should  confidential 
treatment  be  given?  Until  a  specific 
date,  the  occurrence  of  a  specific  event, 
or  permanently?  Why? 

(C)  Has  the  chemical  substance  been 
patented?  If  so,  have  you  granted 
licenses  to  others  with  respect  to  the 
patent  as  it  applies  to  the  chemical 
substance?  If  the  chemical  substance  has 
been  patented  and  therefore  disclosed 
through  the  patent,  why  should  it  be 
treated  as  confidential? 

(D)  Has  the  identity  of  the  chemical 
substance  been  kept  confidential  to  the 
extent  that  your  competitors  do  not 
know  it  is  being  manufactured  or 
imported  for  a  commercial  purpose  by 
anyone? 

(E)  Is  the  fact  that  the  chemical 
substance  is  being  manufactured  or 
imported  for  a  commercial  purpose 
publicly  available,  for  example  in 
technical  journals,  libraries,  or  State, 
local,  or  Federal  agency  public  files? 

(F)  What  measures  have  you  taken  to 
prevent  undesired  disclosure  of  the  fact 
that  this  chemical  substance  is  being 
manufactiu^d  or  imported  for  a 
commercial  purpose? 

(G)  To  what  extent  has  the  fact  that 
this  chemical  substance  is  manufactured 
or  imported  for  commercial  purposes 


been  revealed  to  others?  What 
precautions  have  been  taken  regarding 
these  disclosures?  Have  there  been 
public  disclosures  or  disclosures  to 
competitors? 

(H)  Does  this  particular  chemical 
substance  leave  the  site  of  manufacture 
in  any  form,  as  product,  effluent, 
emission,  etc.?  If  so,  what  measures 
have  you  taken  to  guard  against 
discovery  of  its  identity? 

(I)  If  the  chemical  substance  leaves 
the  site  in  a  product  that  is  available  to 
the  public  or  your  competitors,  can  the 
substance  be  identified  by  analysis  of 
the  product? 

(J)  For  what  purpose  do  you 
manufacture  or  import  the  substance? 

(K)  Has  EPA.  another  Federal  agency, 
or  any  Federal  coiul  made  any  pertinent 
confidentiality  determinations  regarding 
this  chemical  substance?  If  so,  please 
attach  copies  of  such  determinations. 

(ii)  If  any  of  the  information  contained 
in  the  answers  to  the  questions  is 
asserted  to  contain  confidential  business 
information,  the  submitter  must  mark 
that  information  as  "trade  secret," 
"confidential"  or  other  appropriate 
designation. 

(iii)  If  the  substantiation  required 
under  paragraph  (d)(2)(i)  of  this  section 
is  not  submitted  at  the  time  a 
confidentiality  claim  is  asserted,  EPA 
will  deem  the  claim  for  chemical 
identity  waived  and  may  make  the 
identity  public  without  further  notice  to 
the  submitter. 

(3)  With  respect  to  information 
collected  pursuant  to  the  following 
provisions  from  subchapter  R  of  this 
chapter,  the  provisions  of  §  2.203  are 
modified  as  provided  below.  (Each 
provision  is  identified  by  subject  matter 
and  states  the  subject  of  the  difference 
from  §2.203.) 

(i)  Information  submitted  pursuant  to 
40  CFR  part  704,  subpart  A  (Reporting 
and  Recordkeeping  Requirements — 
General  Reporting  and  Recordkeeping 
Provisions  for  Section  8(a)  Information- 
Gathering  Rules)  is  subject  to  §  704.7  of 
this  chapter  (method  of  asserting  claims; 
certification  requirement;  effect  of 
failure  to  properly  assert  claims). 

(ii)  Information  submitted  pursuant  to 
40  CFR  part  704,  subpart  C  (Reporting 
and  Recordkeeping  Requirements — 
CAIR:  Comprehensive  Assessment 
Information  Rule — General  Reporting 
and  Recordkeeping  Provisions)  is 
subject  to  §  704.219  (method  of  asserting 
claims;  substantiating  claims;  effect  of 
failure  to  properly  assert  or  substantiate 
claims). 

(iii)  Information  submitted  pursuant 
to  40  CFR  part  710,  subpart  A  (Inventory 
Reporting  Regulations— Compilation  of 
the  Inventory)  is  subject  to  §  710.7 
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(method  of  asserting  claims; 
substantiating  claims;  effect  of  failure  to 
properly  assert  or  substantiate  claims). 

(iv)  Information  submitted  pursuant 
to  40  CFR  part  710,  subpart  B  (Inventory 
Reporting  Regulations — Partial 
Updating  of  the  Inventory  Data  Base)  is 
subject  to  §  710.38  of  this  chapter 
(method  of  asserting  claims;  limitation 
on  claims  for  chemical  identity; 
substantiating  claims;  effect  of  failure  to 
properly  assert  or  substantiate  claims). 

(v)  Information  submitted  pursuant  to 
40  CFR  part  712  (Chemical  Information 
Rules — General  Provisions)  is  subject  to 
§  712.15  of  this  chapter  (certification 
requirement;  effect  of  failure  to  properly 
assert  or  certify  claims). 

(vi)  Information  submitted  pursuant 
to  40  CFR  part  716  (Health  and  Safety 
Data  Reporting)  is  subject  to  §  716.55 
(method  of  asserting  claims;  sanitized 
version  of  document  required;  effect  of 
failure  to  provide  sanitized  copy). 

(vii)  Information  submitted  pursuant 
to  40  CFR  part  717  (Records  and  Reports 
of  Allegations  that  Chemical  Substances 
Cause  Significant  Adverse  Reactions  to 
Health  or  the  Environment)  is  subject  to 
§  717.19  of  this  chapter  (method  of 
asserting  claims;  sanitized  copy  of 
document  required;  effect  of  failure  to 
provide  sanitized  copy). 

(viii)  Information  submitted  pursuant 
to  40  CFR  part  720  (Premanufacture 
Notification)  is  subject  to — 

(A)  Section  720.80  of  this  chapter 
(method  of  asserting  claims;  effect  of 
failure  to  assert  claim); 

(B)  Section  720.85(a)  of  this  chapter 
(claims  for  confidentiality  of  chemical 
identity  applicable  to  the  period  prior  to 
commencement  of  manufactiu«  or 
import;  generic  name  requirement); 

(C)  Section  720.85(b)  of  this  chapter 
(claims  for  confidentiality  of  chemical 
identity  applicable  to  the  period  after 
commencement  of  manufacture  or 
import;  method  of  asserting  claims; 
substantiation  requirement;  effect  of 
failure  to  substantiate  properly;  generic 
name  requirement); 

(b)  Section  720.87  of  this  chapter 
(method  of  asserting  claims;  generic  use 
requirement); 

(E)  Section  720.90  of  this  chapter 
(method  of  asserting  claims; 
substantiation  requirement);  and 

(F)  Section  720.102  of  this  chapter 
(rcassertion  and  substantiation  of  claims 
for  chemical  identity;  effect  of  failure  to 
reassert  or  substantiate  claims). 

(ix)  Information  submitted  pursuant 
to  40  CFR  723.50  (Premanufacture 
Notice  Exemptions — Chemical 
Substances  Manufactured  in  Quantities 
of  1,000  Kilograms  or  Less  per  Year — 
Exemption  Notice)  is  subject  to  §  723.50 


(e)(1)(E)  and  (k)(2)  of  this  chapter 
(generic  name  requirement). 

(x)  Information  submitted  pursuant  to 
40  CFR  723.250  (Premanufacture  Notice 
Exemptions — Polymers)  is  subject  to 
paragraph  (d)(3)(viii)(A)-(F)  of  §2.306. 

(xi)  Information  submitted  pursuant 
to  40  CFR  part  761  (Polychlorinated 
Biphenyls  (PCBs)  Manufacturing, 
Processing,  Distribution  in  Commerce, 
and  Use  Prohibitions— Notification  of 
PCB  Waste  Activity)  is  subject  to 
§761.205(a)(4)(viii)  (certain  information 
will  not  be  afforded  confidential 
treatment  imless  the  submitter  makes  a 
sufficient  showing  of  reasons  for 
confidential  treatment;  timing  of 
asserting  claims). 

(xii)  Information  submitted  pursuant 
to  40  CFR  part  763,  subpart  D  (Reporting 
Commercial  and  Industrial  Uses  of 
Asbestos)  is  subject  to  §  763.74  (method 
of  asserting  claims:  certification 
requirement). 

(xiii)  Information  submitted  pursuant 
to  40  CFR  part  763,  subpart  I 
(Asbestos — Prohibition  on  The 
Manufacture,  Importation,  Processing 
and  Distribution  in  Commerce  of 
Certain  Asbestos-Containing  Products; 
Labeling  Requirements)  is  subject  to 
§  763.179  (method  of  asserting  claims; 
timing  of  asserting  claims;  sanitized 
copy  of  document  required;  effect  of 
failure  to  submit  a  sanitized  copy; 
substantiation  requirement;  effect  of 
failure  to  substantiate). 

(xiv)  Information  submitted  pursuant 
to  40  CFR  part  790  (Procedures 
Governing  Testing  Consent  Agreements 
and  Test  Rules)  is  subject  to  §  790.7 
(method  of  asserting  claims;  timing  of 
asserting  claims;  substantiation 
requirement;  effect  of  failure  to 
substantiate). 

(e)  Initial  action  by  EPA  office. 
Section  2.204  applies  to  information  to 
which  this  section  applies,  except  that 
the  provisions  of  paragraph  (e)(3)  of  this 
section  regarding  the  time  allowed  for 
seeking  judicial  review  shall  be 
reflected  in  any  notice  furnished  to  a 
business  under  §  2.204(d)(2). 

(f)  Final  confidentiality  determination 
by  EPA  legal  office.  Section  2.205 
applies  to  information  to  which  this 
section  applies,  except  that — 

(1)  In  addition  to  the  statement 
prescribed  by  the  second  sentence  of 
§  2.205(f)(2).  the  notice  of  denial  of  a 
business  confidentiality  claim  shall 
state  that  under  section  20(a)  of  the  Act, 
15  U.S.C.  2619,  the  business  may 
commence  an  action  in  an  appropriate 
Federal  district  court  to  prevent 
disclosiu-e. 

(2)  The  following  sentence  is 
substituted  for  the  third  sentence  of 
§  2.205(0(2):  "With  respect  to  EPA's 


implementation  of  the  determination 
the  notice  shall  state  that  (subject  to 
§  2.210)  EPA  will  make  the  information 
available  to  the  public  on  the  thirty-first 
(31st)  calendar  day  after  the  date  of  the 
business'  receipt  of  the  written  notice 
(or  on  such  later  date  as  is  established 
in  lieu  thereof  under  paragraph  (f)(3)  of 
this  section),  unless  the  EPA  legal  office 
has  first  been  notified  of  the  business' 
commencement  of  an  action  in  a  Federal 
court  to  obtain  judicial  review  of  the 
determination  and  to  obtain  preliminary 
injunctive  relief  against  disclosure."; 
and  , 

(3)  Notwithstanding  §  2.205(g),  the  31 
calendar  day  period  prescribed  bv 
§  2.205(f)(2),  as  modified  by  paragraph 
(e)(3)  of  this  section,  shall  not  be 
shortened  without  the  consent  of  the 
business. 

(g)  [Resen'ed] 

(h)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  without  change  to 
information  to  which  this  section 
applies,  except  that  health  and  safety 
data  are  not  eligible  for  confidential 
treatment.  Notwithstanding  the 
preceding  sentence,  §  2.208  applies  to^ 

(1)  Health  and  safety  data  governed  by 
§  716.55(a)  (3)  or  (4).  §  720.85(a)(ii). 

§  720.90.  or  §  723.250(g)(9)  of 
subchapter  R  of  this  chapter;  and 

(2)  Health  and  safety  data  whose 
disclosure  would — 

(i)  In  the  case  of  a  chemical  substance 
or  mixture,  disclose  processes  used  in 
the  manufacturing  or  processing  of  the 
chemical  substance  or  mixture;  or 

(ii)  In  the  case  of  a  mixture,  disclose 
the  portion  of  the  mixture  comprised  by 
any  of  the  chemical  substances  in  the 
mixture. 

(i)  Disclosure  in  special 
circumstances.  Section  2.209  applies  to 
information  to  which  this  section 
applies,  except  that — 

(1)  The  following  two  additional 
provisions  apply  to  §  2.209(c): 

(i)  The  official  purpose  for  which  the 
information  is  needed  must  be  in 
connection  with  the  agency's  duties 
under  any  law  for  protection  of  health 
or  the  environment  or  for  specific  law 
enforcement  purposes;  and 

(ii)  EPA  notifies  the  other  agency  that 
the  information  was  acquired  under 
authority  of  the  Act  and  that  any 
knowing  disclosure  of  the  information 
may  subject  the  officers  and  employees 
of  the  other  agency  to  the  penalties  in 
section  14(d)  of  the  Act  (15  U.S.C. 
2613(d)). 

(2)  Information  governed  by  part  707, 
subpart  D  of  this  chapter  (Chemical 
Imports  and  Exports — Notices  of  Export 
Under  section  12(b)  of  the  Act)  may  be 
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disclosed  to  foreign  governments 
pursuant  to  §  707.75(c)  of  this  chapter. 
!       (3)  Information  submitted  pursuant  to 
part  710,  subpart  A  of  this  chapter 
(Inventory  Reporting  Regulationis — 
,  Compilation  of  the  Inventory)  may  be 
j  disclosed  to  a  bona  fide  requestor 
pursuant  to  §  710.7  of  this  chapter. 

(4)  Information  submitted  pursuant  to 
part  720  of  this  chapter  (Premanufacture 

;  Notification)  may  be  disclosed  to  a  hona 
fide  requestor  pursuant  to  §  720.85  of 
this  chapter. 

(5)  Information  submitted  pursuant  to 
^art  721  of  this  chapter  (Significant  New 

Uses  of  Chemical  Substances)  may  be 
disclosed  to  a  bona  fide  requestor 
pursuant  to  §§  721.555,  721.557,  and 
721.575  of  this  chapter. 

(6)  Information  submitted  piu^uant  to 
part  723  of  this  chapter  (Premanufacture 
Notice  Exemptions — Polymers)  may  be 
disclosed  to  a  bona  fide  requestor 
pursuant  to  §  723.250(g)(  7)  of  this 
chapter. 

(j)  Dischsure  of  information  relevant 
in  a  proceeding.  (1)  Under  section 
14(a)(4)  of  the  Act  (15  U.S.C  2613(a)(4)), 
any  information  to  which  this  section 
applies  may  be  disclosed  by  EPA  when 
the  information  is  relevant  in  a 
proceeding  under  the  Act, 
notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  However,  any  such  disciosiu-e 
shall  be  made  in  a  manner  that 
preserves  the  confidentiahty  of  the 
information  to  the  extent  practicable 
without  impairmg  the  proceeding. 
Disclosure  of  information  to  which  this 
section  applies  because  of  its  relevance 
in  a  proceeding  shall  be  made  only  in 
accordance  with  this  paragraph  (j). 

(2)  The  provisions  of  §  2.301(g)  (2), 
(3),  and  (4)  must  be  followed  when 
making  disclosiues  pursuant  to  this 
paragraph  (j). 

(k)  Disclosure  of  information  to 
contractors  and  subcontractors.  (1) 
Under  section  14(a)(2)  of  the  Act  (15 
U.S.C.  2613(a)(2)).  any  information  to 
which  this  section  applies  may  be 
disclosed  by  EPA  to  a  contractor  or 
subcontractor  of  the  United  States 
performing  work  imder  the  Act, 
notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Subject  to  the  Umitations  in 
this  paragraph  (j),  information  to  which 
this  section  applies  may  be  disclosed 

(i)  To  a  contractor  or  subcontractor 
with  EPA.  if  the  EPA  program  office 
managing  the  contract  first  determines 
in  writing  that  such  disclosure  is 
necessary  for  the  satisfactory 
performance  by  the  contractor  or 


subcontractor  of  the  contract  or 
subcontract;  or 

(ii)  To  a  contractor  or  subcontractor 
with  an  agency  other  than  EPA,  if  the 
EPA  program  office  which  provides  the 
information  to  that  agency,  contractor, 
or  subcontractor  first  determines  in 
wTiting,  in  consultation  with  the 
General  Counsel,  that  such  disclosure  is 
necessary  for  the  satisfactory 
performance  by  the  contractor  or 
subcontractor  of  the  contract  or 
subcontract. 

(2)  The  provisions  of  §  2.301(h)(2)  (ii) 
and  (iii)  must  be  followed  when  making 
disclosures  pursuant  to  this  paragraph 
(k). 

(3)  At  the  time  any  information  is 
furnished  to  a  contractor  or 
subcontractor  under  this  paragraph  (k). 
the  EPA  office  furnishing  the 
information  to  the  contractor  or 
subcontractor  shall  notify  the  contractor 
or  subcontractor  that  the  information 
was  acquired  under  authority  of  the  Act 
and  that  any  knowing  disclosure  of  the 
information  may  subject  the  contractor 
or  subcontractor  and  its  emplovees  to 
the  penahies  in  section  14(d)  oif  the  Act 
(15  U.S.C.  2613(d)). 

(1)  Disclosure  of  information  when 
necessary  to  protect  health  or  the 
environment  against  an  unreasonable 
risk  of  injury.  (1)  Under  section  14(a)(3) 
of  the  Act  (15  U.S.C.  2613(a)(3)),  any 
information  to  which  this  section 
apphes  may  be  disclosed  by  EPA  when 
disclosure  is  necessary  to  protect  health 
or  the  environment  against  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  However,  any 
disclosure  shall  be  made  in  a  manner 
that  preserves  the  confidentiality  of  the 
information  to  the  extent  not 
inconsistent  with  protecting  health  or 
the  environment  against  the 
unreasonable  risk  of  injury.  Disclosure 
of  information  to  which  this  section 
applies  because  of  the  need  to  protect 
health  or  the  environment  against  an 
unreasonable  risk  of  injury  shall  be 
made  only  in  accordance  with 
paragraph  (k)  of  this  section. 

(2)  If  any  EPA  office  determines  that 
there  is  an  unreasonable  risk  of  injury 
to  health  or  the  environment  and  that  to 
protect  health  or  the  environment 
against  the  unreasonable  risk  of  injury  it 
is  necessary  to  disclose  information  to 
which  this  section  applies  that 
otherwise  might  be  entitled  to 
confidential  treatment  under  this 
subpart,  the  EPA  office  shall  notify  the 
General  Counsel  in  writing  of  the  nature 
of  the  imreasonable  risk  of  injury,  the 
extent  of  the  disclosure  proposed,  how 
the  proposed  disclosure  will  serve  to 
protect  health  or  the  environment 
against  the  unreasonable  risk  of  injury. 


and  the  proposed  date  of  disclosure. 
Such  notification  shall  be  made  as  soon 
as  practicable  after  discovery  of  the 
unreasonable  risk  of  injury.  If  the  EPA 
office  determines  that  the  risk  of  injury 
is  so  imminent  that  it  is  impracticable 
to  furnish  written  notification  to  the 
General  Counsel,  the  EPA  office  shall 
notify  the  General  Counsel  orally. 

(3)  Upon  receipt  of  notification  under 
paragraph  (k)(2)  of  this  section,  the 
General  Counsel  shall  make  a 
determination  in  writing  whether 
disclosure  of  information  to  which  this 
section  applies  that  otherwise  might  be 
entitled  to  confidential  treatment  is 
necessary  to  protect  health  or  the 
environment  against  an  unreasonable 
risk  of  injury.  The  General  Counsel  shall 
also  determine  the  extent  of  disclosure 
necessary  to  protect  against  the 
unreasonable  risk  of  injury  as  well  as 
when  the  disclosure  must  be  made  to 
protect  against  the  imreasonable  risk  of 
injury. 

(4)  If  the  General  Counsel  determines 
that  disclosure  of  information  to  which 
this  section  applies  that  otherwise  might 
be  entitled  to  confidential  treatment  is 
necessary  to  protect  health  or  the 
environment  against  an  uiueascnable 
risk  of  injury,  the  General  Counsel  shall 
furnish  notice  to  each  affected  business 
of  the  contemplated  disclosure  and  of 
the  General  Counsel's  determination. 
Such  notice  shall  be  made  in  writing  by 
certified  mail,  return  receipt  requested, 
at  least  15  days  before  the  disclosure  is 
to  be  made.  The  notice  shall  state  the 
date  upon  which  disclosure  will  be 
made.  However,  if  the  General  Counsel 
determines  that  the  risk  of  injury  is  so 
imminent  that  it  is  impracticable  to 
furnish  such  notice  15  days  before  the 
proposed  date  of  disclosure,  the  Genera) 
Counsel  may  provide  notice  by  means 
that  will  provide  receipt  of  the  notice  by 
the  affected  business  at  least  24  hours 
before  the  disclosxire  is  to  be  made.  This 
may  be  done  by  telegram,  telephone,  or 
other  reasonably  rapid  means. 

(m)  Sunset  provisions.  (1)  Pursuant  to 
§§2.216,  720.85,  720.90.  and  720.102. 
claims  for  confidentiality  of  chemical 
identity  in  Premanufacture  Notifications 
expire  upon  commencement  of 
manufacture  or  export  unless  reasserted 
in  the  Notice  of  Commencement. 

(2)  Pursuant  to  §§  2.216  and 
723.250(g)  (7),  (9),  and  (11),  claims  for 
confidentiality  of  chemical  identity  in 
Polymer  Exemption  Appfications  expire 
upon  commencement  of  manufac^are  or 
export  unless  reasserted  in  the  Notice  of 
Commencement. 

(3)  Notwithstanding  §2.21 6(a).  the 
provisions  of  this  paragraph  (m)  apply 
to  claims  for  confidentiality  of  chemical 
identity  in  Premanufacture  Notifications 
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and  [folymer  Exemption  Applications, 
rogardless  of  whether  they  were 
submitted  on  or  after  (insert  effective 
date  of  final  rulej. 

§  2.307    Special  rules  governing  certain 
information  obtained  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act 

(a)  Definitions.  For  the  purposes  of 
this  section: 

( 1)  Act  means  the  Federal  Insecticide. 
I  ungicide  and  Rodenticide  Act,  as 
•imended,  7  U.S.C.  136  et  seq.,  and  its 
prediice.ssor,  7  U.S.C.  135  et  seq. 

(2)  Applicant  means  any  person  who 
has  submitted  to  EPA  (or  to  a 
predecessor  agency  with  responsibility 
for  administering  the  Act)  a  registration 
statement  or  application  for  registration 
under  the  Act  of  a  pesticide  or  of  an 
<^stablishrnent. 

(1)  Registrant  means  any  person  who 
r  .>  obtained  registration  under  the  Act 
>  .tier  of  a  pesticide  or  of  an 
•  btablishment. 

(4)  Qualified  person  means  any 
;    :<un  whose  presence  or  services  are 
required  for  the  prevention  or  mitigation 
of  imminent  harm  to  persons,  property 
or  tiiu  environment,  and  who  requires 
acceKs  to  confidential  information  in 
(;fdrir  to  perform  his  or  her  duties  in  that 
i.jpacity. 

(3)  Safety  and  efficacy  data  means  all 
iiiiurmation  concerning  the  objectives. 
n.ethodology,  results,  or  significance  of 
any  test  or  experiment  performed  on  or 
with  a  registered  or  previously 
registered  pesticide  or  its  separate 
ingredients,  impurities,  or  degradation 
products,  and  any  information 
concerning  the  effects  of  such  pesticide 
on  any  organism  or  the  behavior  of  such 
pesticide  in  the  environment,  including, 
but  not  limited  to,  data  on  safety  to  fish 
and  wildlife,  humans  and  other 
mammals,  plants,  animals,  and  soil,  and 
s'"^-rr.  nn  persistence,  translocation 
ar.d  fate  in  the  environment,  and 
metabolism.  Data  concerning  a  pesticide 
which  has  never  been  registered  do  not 
constitute  safety  and  efficacy  data. 

(b)  Applicability.  This  section  applies 
to  all  information  submitted  to  EPA  by 
an  applicant  or  registrant  for  the 

p  -rpO:>e  of  satisfying  some  requirement 
ur  coiidilion  of  the  Act  or  of  regulations 
which  implement  the  Act,  including 
information  originally  submitted  to  EPA 
lor  some  other  purpose  but  incorporated 
by  the  applicant  or  registrant  into  a 
submission  in  order  to  satisfy  some 
requirement  or  condition  of  the  Act  or 
of  regulations  which  implement  the  Act. 
T'  ;„  icclicn  does  not  apply  to 
information  supplied  to  EPA  by  a 
petitioner  in  support  of  a  petition  for  a 
tolerance  under  21  U.S.C.  346a(d), 


unless  the  information  is  also  described 
by  the  first  sentence  of  this  paragraph. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.203, 
2.206.  2.207,  2.210  through  2.212.  and 
2.214  through  2.216  apply  without 
change  to  information  to  which  this 
section  applies. 

(d)  Method  of  asserting  business 
confidentiality  claim.  Section  2.203 
applies  to  information  to  which  this 
section  applies,  except  that — 

(1)  Infonnation  submitted  pursuant  to 
part  154,  Special  Review  Procedures, 
shall  be  subject  to  the  requirements  of 

§  1 54. 1 5(c)  of  this  chapter. 

(2)  Information  submitted  pursuant  to 
part  155,  Registration  Standards,  shall 
be  subject  to  the  requirements  of 

§  155.30(c)  of  this  chapter. 

(3)  Information  submitted  pursuant  to 
part  158,  Data  Requirements  for 
Registration,  shall  be  subject  to  the 
reouirements  of  §158.33  of  this  chapter. 

(4)  Analytical  methods  submitted 
pursuant  to  §  158.240  of  this  chapter 
and  used  to  enforce  residue  limits  for 
emergency  exemptions,  temporary' 
tolerances  and  permanent  tolerances 
must  be  available  for  use  by 
enforcement  agencies  and  thus  may  not 
be  claimed  as  confidential  business 
information. 

(e)  Initial  action  by  EPA  office. 
Section  2.204  applies  to  information  to 
which  this  section  applies,  except  that 
the  provisions  of  paragraph  (e)  of  this 
section  regarding  the  time  allowed  for 
seeking  judicial  review  shall  be 
refiected  in  any  notice  furnished  to  a 
business  under  §  2.204(d)(2). 

(f)  Final  confidentiality  determination 
by  EPA  legal  office.  Section  2.205 
applies  to  information  to  which  this 
section  applies,  except  that — 

(1)  In  addition  to  the  statement 
prescribed  by  the  second  sentence  of 
§  2.205(f)(2),  the  notice  of  denial  of  a 
business  confidentiality  claim  shall 
state  that  under  section  10(c)  of  the  Act. 
7  U.S.C.  136h(c),  the  business  may 
commence  an  action  in  an  appropriate 
Federal  district  court  for  a  declaratory 
judgment; 

(2)  The  following  sentence  is 
substituted  for  the  third  sentence  of 
§  2.205(0(2):  "With  respect  to  EPA's 
implementation  of  the  determination, 
the  notice  shall  state  that  (subject  to 

§  2.210)  EPA  will  make  the  information 
available  to  the  public  on  the  thirty-first 
(31st)  calendar  day  after  the  date  of  the 
business'  receipt  of  the  written  notice 
(or  on  such  later  date  as  is  established 
in  lieu  thereof  under  paragraph  (f)(3)  of 
this  section),  unless  the  EPA  legal  office 
has  first  been  notified  of  the  business' 
commencement  of  an  action  in  a  Federal 
court  to  obtain  judicial  review  of  the 


determination  or  to  obtain  a  declaratory 
judgment  under  .section  10(c)  of  the  Act 
and  to  obtain  preliminary  injunctive 
relief  against  disclosure.";  and 

(3)  Notwithstanding  §2. 205(g).  the  31 
calendar  day  period  prescr  )ed  bv 
§  2.205(fM2),  as  modified  by  paragraph 
(e)(3)  of  this  section,  shall  not  l)e 
shortened  without  the  consent  of  the 
business. 

(g)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  without  change  to 
information  to  which  this  section 
applies  except  as  provided  in  this 
paragraph  (g).  No  information  to  which 
this  section  applies  is  voluntarily 
submitted  information. 

(1)  Safety  and  efficacy  data  are  not 
eligible  for  confidential  treatment. 
Notwithstanding  the  preceding 
sentence,  §  2.208  applies  where  an 
affected  business  has  shown  that 
disclosure  of  the  information  would 
disclose  one  or  more  of  the  following 
types  of  information: 

(i)  Manufacturing  cr  quality  control 
processes; 

(ii)  Details  of  any  methods  for  testing, 
detection,  or  measuring  the  quantity  of 
any  deliberately  added  inert  ingredient 
of  a  pesticide;  or 

(iii)  The  identity  or  percentage 
quantity  of  any  deliberately  added  inert 
ingredient  of  a  pesticide. 

(2)  The  following  information  on  the 
purchaser  acknowledgement  statement 
submitted  pursuant  to  section  17(a)(2)  of 
the  Act  is  not  eligible  for  confidential 
treatment,  unless  the  purchaser 
acknowledgement  statement  pertains  to 
a  research  and  development  product  (in 
which  case  §  2.208  applies): 

(i)  The  identity  of  the  importing 
country; 

(ii)  The  identity  of  the  producer  of  the 
uiuegistered  pesticide; 

(iii)  The  identity  of  the  exporting 
company; 

(iv)  The  name  of  the  unregistered 
pesticide  product;,  and 

(v)  The  name  of  the  active  ingredient. 

(h)  Disclosure  in  special 
circumstances.  (1)  Section  2.209  applies 
without  change  to  information  to  which 
this  section  applies.  In  addition,  under 
section  12(a)(2)(D)  of  the  Act.  7  U.S.C. 
136j(a)(2)(D),  EPA  possesses  authority  to 
disclose  any  information  to  which  this 
section  applies  to  physicians, 
pharmacists,  and  other  qualified 
persons  needing  such  information  for 
the  performance  of  their  duties, 
notwithstanding  the  fact  that  the 
information  might  otherwise  be  entitled 
to  confidential  treatment  imder  this 
subpart.  Such  authority  under  section 
12(a)(2)(D)  of  the  Act  may  be  exercised 
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in  accordance  with  paragraph  (h)(2)  or 
(h)(3)  of  this  section 

(2)  Information  to  which  this  section 
applies  may  be  disclosed 
(notwithstanding  the  fact  that  it  might 
otherwise  be  entitled  to  confidential 
treatment  mider  this  subpart)  to 
physicians,  pharmacists,  hospitals. 
\  eterinarians,  law  enforcement 
personnel,  or  Federal,  State,  nr  UhhI 
governmental  agencies  with 
n?sponsibilities  for  protection  of  public 
health,  and  to  employees  of  anv  such 
persons  or  agencies,  or  to  other  qualified 
persons,  when  and  to  the  extent  that 
disclosure  is  necessarj-  in  order  to  treat 
illness  nr  injurj'  or  to  prevent  imminent 
harm  to  persons,  property,  or  the 
environment,  in  the  opinion  of  the 
Administrator  or  his  designee. 

(3)(i)  Information  to  which  this 
section  applies  may  be  disclosed 
(notwithstanding  the  fact  that  it 
otherwise  might  be  entitled  to 
confidential  treatment  under  this 
subpart) — 

(A)  To  a  contractor  or  subcontractor 
with  EPA,  if  the  EPA  program  office 
managing  the  contract  first  determines 
in  writing  that  such  disclosure  is 
necessary  for  the  satisfactory 
performance  of  a  contract  or  subcontract 
in  connection  with  the  Act:  or 

(B)  To  a  contractor  or  subcontractor 
with  a  Federal  agency  other  than  L'PA. 
if  the  EPA  program  office  which 
provides  the  information  to  that  agency, 
contractor,  or  subcontractor  first 
determines  in  writing,  in  consultation 
with  the  General  Counsel,  that  such 
disclosure  is  neces.sary  for  the 
satisfacton,'  performance  of  a  contract  or 
subcontract  in  connection  with  the  Act. 

(ii)  The  provisions  of  §  2.301(h)(2)  (ii) 
and  (iii)  must  be  followed  when  making 
disclosures  pursuant  to  this  paragraph 
(h)(3). 

(iii)  At  the  time  any  information  is 
furnished  to  a  contractor  or 
subcontractor  under  this  paragraph 
(h)(3).  the  EPA  office  furnishing  the 
information  to  the  contractor  or 
subcontractor  shall  notify  the  contractor 
nr  subcontractor  that  the  information 
was  acquired  under  authority  of  the  Act 
and  that  any  knowing  disclosure  of  the 
information  may  subject  the  contractor 
or  subcontractor  and  its  employees  to 
the  penalties  in  section  10(f)  of  the  Act 
(7  U.S.C.  136h(f)). 

(iv)  Contractors  receiving  information 
to  which  this  section  applies  will  be 
required  to  follow  the  security 
procedures  estabUshed  in  the  "FIFRA 
Information  Security  Manual,"  which  is 
available  through  the  Office  of  Pesticide 
Programs,  Information  Services  Branch. 

fv)  For  purposes  of  this  section,  the 
term  "contract"  includes  grants  and 


cooperative  agreements  under  the 
Environmental  Programs  As.sistancp  Act 
of  1984  (Pub.  L.  98-313),  and  the  term 
"contractor"  includes  grantee»and 
cooperators  under  the  Environmental 
Programs  Assistance  Act  of  1984. 

(4)  Information  to  which  this  section 
applies,  and  which  relates  to  formulas 
of  products,  may  be  disclosed  at  any 
public  hearing  under  the  Act.  Prior  to 
such  disclosure,  EPA  will  follow  the 
procedures  set  forth  in  §  2.301(g)(3)  and 
(4),  which  are  incorporated  here  bv 
reference. 

(5)  Information  to  which  this  section 
applies,  and  which  relates  to  formulas 
of  products,  may  be  disclosed  in 
findings  of  fact  issued  by  tiie 
Administrator  under  the  Act.  No 
information  shall  be  made  available  to 
the  public  under  this  paragraph  (h)(5) 
until 

(i)  The  official  responsible  for  issuing 
the  findings  of  fact  has  made  a  written 
finding  that  disclosure  is  necessary  to 
carry  out  the  provisions  of  the  Act; 

(ii)  EPA  has  notified  the  affected 
business  by  certified  mail,  return  receipt 
requested,  of  the  Agency's  intent  to 
disclose  the  information;  and 

(iii)  Thirty  calendar  days  have  passed 
since  the  business"  receipt  of  the  notice 
required  under  paragraph  (h)(5)(ii)  of 
this  section. 

(6)  Information  to  which  this  section 
applies,  and  which  concerns 
production,  sale,  or  inventories  of  a 
pesticide  that  is  otherwise  entitled  to 
confidential  treatment  may  be  disclosed 
in  cormection  with  a  public  proceeding 
to  determine  whether  a  pesticide,  or  any 
ingredient  of  a  pesticide,  causes 
unreasonable  adverse  effects  on  health 
or  the  environment.  In  proposing  to 
disclose  such  information.  EPA  will 
follow  the  procedures  set  forth  in 

§  2.301  (g)(2)-(4).  except  that  before 
disclosing  the  information,  EPA  will 
make  a  determination  that  the 
disclosiue  is  necessary  in  the  public 
interest,  and  will  give  all  affected 
businesses  thirty  days  advance  notice  by 
certified  mail,  return  receipt  requested. 
During  the  thirty  day  period,  the 
submitter  will  have  the  opportunity  to 
seek  judicial  review. 

(7)(i)  Under  section  10(d)(1)  of  the  Act 
(7  U.S.C  136(d)(1)).  any  safety  and 
efficacy  data  (as  defined  in  paragraph 
(a)(5)  of  this  section)  to  which  this 
section  applies  and  which  falls  within 
one  of  the  classes  of  information  defined 
by  paragraph  (g)  (1),  (2),  or  (3)  of  this 
section  may  be  disclosed  by  EPA  when 
disclosure  is  necessary-  to  protect  against 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  However,  any 
disclosure  shall  be  made  in  a  manner 
that  preserves  the  confidentiality  of  the 


information  to  the  extent  not 
ini:oii.si.st»!nt  with  protecting  health  or 
the  environment  against  the 
unreasonable  risk  of  injury.  Disclosur.' 
of  information  to  which  this  section 
applies  because  of  the  need  to  protei  I 
health  or  the  environment  against  an 
unreasonable  risk  of  injury  shall  be 
made  only  in  accordance  with  this 
|»aragraph  (h)(7). 

(ii)  The  provisions  of  §2.306(1)  (2)  and 
(3)  mu.st  bo  followed  when  making 
disclosures  pursuant  to  this  paragraph 
(h)(7). 

(iii)  If  the  General  Counsel  determines 
that  disclosure  of  infonnalion  to  which 
this  section  applies  that  otherwise  might 
be  entitled  to  confidential  treatment  is 
necessary  to  protect  health  or  the 
environment  against  an  unreasonable 
risk  of  injury,  the  General  Counsel  shall 
furnish  notice  to  each  affected  business 
of  the  contemplated  disclosure  and  of 
the  Gen«^ral  Counsel's  determination. 
Such  notice  shall  be  made  in  writing  by 
certified  mail,  return  receipt  requested, 
at  least  30  days  before  the  disclosure  is 
to  be  made.  The  notice  shall  state  the 
date  upon  which  disclosure  will  be 
made.  However,  if  the  General  Counsel 
determines  that  the  risk  of  injury  is  so 
imminent  that  it  is  impracticable  to 
furnish  such  notice  30  days  before  the 
proposed  date  of  disclosure,  the  Genera) 
Counsel  may  provide  notice  by  means 
that  will  provide  receipt  of  the  notice  by 
the  affected  business  at  least  10  days 
before  the  disclosure  is  to  be  made"  This 
may  be  done  by  telegram,  telephone,  or 
other  reasonably  rapid  means. 

(8)  Information  required  to  be 
produced  pursuant  to  part  164  (rules  of 
practice  governing  regulatory  hearings 
under  the  Act)  and  which  any  party  to 
the  proceeding  claims  is  a  trade  secret 
or  commercial  or  financial  information 
(other  than  information  relating  to  the 
formulas  of  a  pesticide)  shall  be  subject 
to  the  requirements  of  §  164.4(c). 

(i)  Rpstriction  on  disclosure  to  foreign 
or  multinational  entities 

(1)  A  request  (including  any  request 
submitted  pursuant  to  subpart  A  of  this 
part)  for  data  obtained  finm  an  applicant 
or  registrant  under  the  Act  must  be 
made  in  writing,  and  must  be 
accompanied  by  a  signed  affirmation  as 
required  by  section  10(g)(1)  of  the  Act. 
The  affirmation  must  contain  the 
language  specified  in  paragraph  (i)(2)  of 
this  section.  If  EPA  receives  a  request 
that  is  not  accompanied  by  a  signed 
affirmation,  EPA  will  return  the  request 
unprocessed  (if  the  request  also 
includes  information  not  within  the 
scope  of  this  paragraph  (i),  the 
remainder  of  the  request  will  be 
handled  pursuant  to  the  procedures  m 
subpart  A  of  this  part).  This  paragraph 


(i)  does  not  apply  to  reviews  of  data 
which  were  prepared  by  EPA  persoimel 
or  under  an  EPA-funded  contract  and 
which  do  not  reveal  the  full 
methodology  and  complete  results  of 
the  study,  test,  or  experiment,  and  all 
explanatory  information  necessary  to 
understand  the  raethodolog}'  or 
interpret  the  results. 

(2)  The  requestor  must  sign  the 
following  affirmation: 

!  hav*  requested  access  to  data  submitted 
by  an  applicant  or  registrant  under  the 
I-'edeml  Insecticide.  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.)  to  the 
Environmental  Protection  Agency.  I  hereby 
affirm: 

That  I  do  not  seek  access  to  the  data  for 
the  purpose  of  delivering  it  or  offering  it  for 
^ii:e  to  any  business  or  other  entity  engaged 
ii!  the  production,  sale,  or  distribution  of 
pesticides  in  countries  other  than  the  United 
Sf.i;es  or  in  addition  to  the  United  States  or 
;ts  agents  or  employees:  and 

That  I  will  not  purposefully  deliver  or 
negligently  cause  the  data  to  be  delivered  to 
■i::\  such  business  or  entity  or  its  agents  or 
employees.  1  am  aware  that  I  may  be  subject 
to  criminal  penalties  under  18  U.S.C  1001  it 
I  have  made  any  statement  of  material  facts 
kp.ouing  that  such  statement  is  false  or  if  I 
willfully  conceal  any  material  fact. 
(S-gn^ture,  Name.  Address,  Organization  or 
.•\fFili»tion,  Client.) 

(3)  The  first  time  EPA  discloses  data 
submitted  by  a  specific  applicant  or 
registrant  under  the  Act  in  response  to 
a  written  request  by  a  member  of  the 
public,  EPA  wrill  provide  written  notice 
to  the  applicant  or  registrant.  The  notice 
will  include  a  copy  of  the  affirmation 
and  a  listing  of  the  data  disclosed,  and 
will  advise  the  applicant  or  registrant 
that  EPA  maintains  a  file  of  affirmations 
cuid  data  disclosure  listings.  Copies  of 
future  affirmations  and  data  disclosure 
listings  may  be  obtained  by  the 
appropriate  registrants  and  applicants 
by  request  to  EPA. 

(4)  Notwithstanding  any  other 
provision  of  this  paragraph  (i).  data 
submitted  by  an  applicant  or  registrant 
under  the  Act  which  is  not  subject  to  a 
claim  of  confidentiality  may  be 
disclosed  to  any  person  in  connection 
with  a  public  proceeding  where  the 
infonaation  is  relevant  to  a 
determination  by  the  Administrator  as 
to  v\hether  a  pesticide,  or  an  ingredient 
uf  a  pesticide,  causes  unreasonable 
adverse  effects  on  health  or  the 
environment.  EPA  will  disclose  the 
information  only  after  a  finding  by  the 
appropriate  official  that  the  information 
is  relevant  to  such  a  determination.  No 
advance  notice  will  be  given  of  such 
disclosures. 

(j)  Designation  by  business  of 
iiddressee  for  notices  and  inquiries. 
SectitMi  2.213  applies  to  information  to 


which  this  section  applies,  except  that 
designations  by  registrants  and 
applicants  submitting  information 
pursuant  to  part  152  of  this  chapter 
shall  be  made  pursuant  to  §  152.50(b)  (2) 
and  (3)  of  this  chapter. 

(k)  Availability  of  material  in  support 
of  registration  and  reviews  of  pesticide 
data.  Regardless  of  any  claims  of 
confidentiality — 

(1)  Within  30  days  after  registration 
under  the  Act,  EPA  will  make  available 
for  public  inspection,  by  request,  and 
without  notice  to  affected  businesses, 
the  materials  required  by  subpart  E  of 
part  152  of  this  chapter  to  be  submitted 
writh  an  application  for  registration. 
Materials  that  will  be  publicly  available 
include  an  applicant's  list  of  data 
requirements,  the  method  used  by  the 
applicant  to  demonstrate  compliance  for 
each  data  requirement,  and  the 
applicant's  citations  of  specific  studies 
in  the  .Agency's  possession  if  applicable; 
and 

(2)  EPA  may  make  available  to  the 
public,  without  notice  to  affected 
businesses,  reviews  of  safety  and 
efficacy  data  which  do  not  contain  (or 
from  which  has  been  deleted)  any 
information,  the  disclosure  of  which 
would  in  turn  disclose — 

(i)  Information  described  in 
paragraphs  (g)(1)  (i)-(iii)  of  this  section; 
or 

(ii)  Unpublished  information 
concerning  the  production,  distribution, 
sale,  or  inventories  of  a  pesticide. 

§  2.30S    Special  rules  governing  certain 
information  obtained  under  the  Federal 
Food,  Drug  and  Cosmetic  Act 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Act  means  the  Federal  Food.  Dmg 
and  Cosmetic  Act,  as  amended.  21 
U.S.C.  301  et  seq. 

(2)  Petition  means  a  petition  for  the 
issuance  of  a  regulation  estabUshing  a 
tolerance  for  a  pesticide  chemical  or 
exempting  the  pesticide  chemical  from 
the  necessity  of  a  tolerance,  pursuant  to 
section  408(d)  of  the  Act.  21  U.S.C. 
346a(d). 

(3)  Petitioner  means  a  person  who  has 
submitted  a  petition  to  EPA  (or  to  a 
predecessor  agency). 

(b)  Applicability.  (1)  This  section 
applies  only  to  business  information 
submitted  to  EPA  (or  to  an  advisory 
committee  estabUshed  under  the  Act)  by 
a  petitioner,  solely  in  support  of  a 
petition  which  has  not  been  acted  on  by 
the  publication  by  EPA  of  a  regulation 
establishing  a  tolerance  for  a  pesticide 
chemical  or  exempting  the  pesticide 
chemical  from  the  necessity  of  a 
tolerance,  as  provided  in  section  408(d) 


(2)  or  (3)  of  the  Act.  21  U.S.C.  346a(d) 
(2)  or  (3). 

(2)  Section  2.307.  rather  than  this 
section,  applies  to  information 
described  by  the  first  sentence  of 

§  2.307(b)  (material  incorporated  into 
submissions  in  order  to  satisfy  the 
requirements  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act.  as 
amended),  even  though  such 
information  was  originally  submitted  by 
a  petitioner  in  support  of  a  petition. 

(3)  This  section  does  not  apply  to 
information  gathered  by  EPA  under  a 
proceeding  initiated  by  EPA  to  estabUsh 
a  tolerance  under  section  408(e)  of  the 
Act.  21  U.S.C.  346a(e). 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201.  2.202,  2.206. 
2.207.  and  2.210  through  2.216  apply 
without  change  to  information  to  which 
this  section  applies. 

(d)  Effect  of  submission  of 
information  aitbout  claim.  Section 
2.203  (a),  (b).  and  {c)(l)  apply  without 
change  to  information  to  which  this 
section  applies,  except  that  summaries 
of  petitions  required  under  §  177.102(j) 
of  this  chapter  may  not  be  claimed  as 
confidential.  Section  2.203{  J(2)  does 
not  apply  to  information  to  which  this 
section  applies.  A  petitioner's  failure  to 
assert  a  claim  when  irutially  submitting 
a  petition  shall  not  constitute  a  waiver 
of  any  claim  the  petitioner  may  have. 

(e)  Initial  action  by  EPA  office. 
Section  2.204  applies  to  information  to 
which  this  section  applies,  except  that — 

(1)  Unless  the  EPA  office  has  on  file 
a  written  waiver  of  petitioner's  claim,  a 
petitioner  shall  be  regarded  as  an 
affected  business,  a  petition  shall  be 
treated  as  if  it  were  covered  by  a 
business  confidentiality  claim,  and  an 
EPA  office  acting  under  §2. 204(d)  shall 
determine  that  the  information  in  the 
petition  is  or  may  be  entitled  to 
confidential  treatment  and  shall  take 
action  in  accordance  with  §  2.204(d)(1): 

(2)  In  addition  to  other  required 
provisions  of  any  notice  furnished  to  a 
petitioner  under  §  2.204(e),  such  notice 
shall  state  that — 

(i)  Section  408(f)  of  die  Act.  21  U.S.C. 
346a(0.  affords  absolute  confidentiality 
to  information  to  which  this  section 
applies,  but  after  publication  by  EPA  of 
a  regulation  establishing  a  tolerance  (or 
exempting  the  pesticide  chemical  from 
the  necessity  of  a  tolerance)  neither  the 
Act  nor  this  section  affords  any 
protection  to  the  information; 

(ii)  Information  submitted  in  support 
of  a  petition  which  is  also  incorporated 
into  a  submission  in  order  to  satisfy  a 
requirement  or  condition  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act.  as  amended.  7  U.S.C.  136  et  seq.. 
is  regarded  by  EPA  as  being  governed. 
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with  respect  to  business  confidentiality, 
by  §  2.307  rather  than  by  this  section; 

(iii)  Although  it  appears  that  this 
section  may  apply  to  the  information  at 
this  time,  EPA  is  presently  engaged  in 
determining  whether  for  any  reason  the 
information  is  entitled  to  confidential 
treatment  or  will  be  entitled  to  such 
treatment  if  and  when  this  section  no 
longer  applies  to  the  information;  and 

(iv)  Information  determined  by  EPA  to 
be  covered  by  this  section  will  not  be 
disclosed  for  as  long  as  this  section 
continues  to  apply,  but  will  be  made 
available  to  the  public  thereafter 
(subject  to  §  2.210)  imless  the  business 
furnishes  timely  comments  in  response 
to  the  notice. 

(f)  Final  confidentiality  determination 
by  EPA  legal  office.  Section  2.205 
applies  to  information  to  which  this 
section  applies,  except  that — 

(1)  In  addition  to  the  circumstances 
mentioned  in  §  2.205(f)(1),  notice  in  the 
form  prescribed  by  §  2.205(f)(2)  shall  be 
furnished  to  each  affected  business 
whenever  information  is  found  to  be 
entitled  to  confidential  treatment  under 
section  408(f)  of  the  Act  but  not 
otherwise  entitled  to  confidential 
treatment.  With  respect  to  such  cases, 
the  following  sentences  shall  be 
substituted  for  the  third  sentence  of 

§  2.205(f)(2):  "With  respect  to  EPA's 
implementation  of  the  determination, 
the  notice  shall  state  that  (subject  to 
§  2.210)  EPA  will  make  the  information 
available  to  the  public  on  the  thirty-first 
(31st)  calendar  day  after  the  business' 
receipt  of  the  written  notice  (or  on  such 
later  date  as  is  established  in  lieu 
thereof  under  paragraph  (f)(3)  of  this 
section),  unless  the  EPA  legal  office  has 
first  been  notified  of  the  business' 
commencement  of  em  action  in  a  Federal 
court  to  obtain  judicial  review  of  the 
determination  and  to  obtain  preliminary 
injimctive  reUef  against  disclosure; 
provided,  that  the  information  will  not 
be  made  available  to  the  public  for  so 
long  as  it  is  entitled  to  confidential 
treatment  under  section  408(f)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act, 
21  U.S.C.  346a(f).";  and 

(2)  Notwithstanding  §  2.205(g),  the  31 
calendar  day  period  prescribed  by 

§  2.205(f)(2),  as  modified  by  paragraph 
(f)(2)  of  this  section,  shall  not  be 
shortened  without  the  consent  of  the 
business. 

(g)  [Reserved] 

(n)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  does  not  apply  to  information  to 
which  this  section  applies.  Such 
information  shall  be  determined  to  be 
entitled  to  confidential  treatment  for  so 
long  as  this  section  continues  to  apply 
to  it. 


(i)  Disclosure  in  special 
circumstances.  (1)  Section  2.209  applies 
to  information  to  which  this  section 
applies.  In  addition,  imder  Section 
408(0  of  the  Act,  21  U.S.C.  346a(f),  EPA 
is  authorized  to  disclose  the  information 
to  other  persons.  Such  authority  under 
section  408(f)  of  the  Act  may  be 
exercised  only  in  accordance  with 
paragraph  (i)(2)  or  {i)(3)  of  this  section. 

(2)  Information  to  which  this  section 
applies  may  be  disclosed 
(notwithstanding  the  fact  that  it 
otherwise  might  be  entitled  to 
confidential  treatment  under  this 
subpart)  to  a  person  under  contract  to 
EPA  to  perform  work  for  EPA  in 
connection  with  the  Act,  with  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act,  as  amended,  or 
regulations  which  implement  either 
such  Act,  if  the  EPA  program  office 
managing  the  contract  first  determines 
in  writing  that  such  disclosure  is 
necessary  in  order  that  the  contractor 
may  carry  out  the  work  required  by  the 
contract.  Any  such  disclosure  to  a 
contractor  shall  be  made  only  in 
accordance  with  the  procedures  and 
requirements  of  §  2.301(h)(2)(ii)  and 
(h)(2)(iii). 

(3)  Information  to  which  this  section 
applies  may  be  disclosed  by  EPA  to  an 
advisory  (fommittee  in  accordance  with 
section  408(d)  of  the  Act,  21  U.S.C. 
346a(d). 

§  2.309    Special  rules  governing  certain 
Information  obtained  under  ttie  Marine 
Protection,  Research  and  Sanctuaries  Act 
of  1972. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Act  means  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 
33  U.S.C.  1401  et  seq. 

(2)  Permit  means  any  permit  applied 
for  or  granted  under  the  Act. 

(3)  Application  means  an  application 
for  a  permit. 

(b)  Applicability.  This  section  applies 
to  all  information  provided  to  or 
obtained  by  EPA  as  a  part  of  any 
application  or  in  connection  with  any 
permit. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.207 
and  2.209  through  2.216  apply  without 
change  to  information  to  which  this 
section  applies. 

(d)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  does  not  apply  to  information  to 
which  this  section  applies.  Pursuant  to 
section  104(f)  of  the  Act,  33  U.S.C. 
1414(f),  no  information  to  which  this 
section  applies  is  eligible  for 
confidential  treatment. 


§  2.31 0    Special  rules  governing  certain 
information  obtained  under  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980,  as 
amended. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Act  means  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  including 
amendments  made  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  42  U.S.C.  9601,  et  seq. 

(2)  Person  has  the  meaning  given  it  in 
section  101(21)  of  the  Act,  42  U.S.C. 
9601(21). 

(3)  Facility  has  the  meaning  given  it 
in  section  101(9)  of  the  Act,  42  U.S.C. 
9601(9). 

(4)  Hazardous  substance  has  the 
meaning  given  it  in  section  101(14)  of 
the  Act.  42  U.S.C.  9601(14). 

(5)  Release  has  the  meaning  given  it 
in  section  101(22)  of  the  Act,  42  U.S.C. 
9601(22). 

(6)  Proceeding  means  any  rulemaking 
or  adjudication  conducted  by  EPA 
under  the  Act  or  under  regulations 
which  implement  the  Act  (including  the 
issuance  of  administrative  orders  under 
section  106  of  the  Act  and  cost  recovery 
pre-litigation  settlement  negotiations 
under  sections  107  or  122  of  the  Act), 
any  cost  recovery  litigation  under 
section  107  of  the  Act,  or  any 
administrative  determination  made 
under  section  104  of  the  Act,  but  not 
including  determinations  imder  this 
subpart. 

(b)  Applicability.  This  section  applies 
only  to  information  provided  to  or 
obtained  by  EPA  under  section  104  of 
the  Act,  42  U.S.C.  9604,  by  or  from  any 
person  who  stores,  treats,  or  disposes  of 
hazardous  wastes;  or  where  necessary  to 
ascertain  facts  not  available  at  the 
facility  where  such  hazardous 
substances  are  located,  by  or  from  any 
person  who  generates,  transports,  or 
otherwise  handles  or  has  handled 
hazardous  substances,  or  by  or  from  any 
person  who  performs  or  supports 
removal  or  remedial  actions  pursuant  to 
section  104(a)  of  the  Act.  Information 
will  be  considered  to  have  been 
provided  or  obtained  under  section  104 
of  the  Act  if  it  was  provided  in  response 
to  a  request  from  EPA  or  a 
representative  of  EPA  made  for  any  of 
the  purposes  stated  in  section  104,  if  it 
was  provided  pursuant  to  the  terms  of 

a  contract,  grant  or  other  agreement  to 
perform  work  pursuant  to  section  104, 
or  if  its  submission  could  have  been 
required  under  section  104,  regardless 
of  whether  section  104  was  cited  as 
authority  for  any  request  for  the 
information  or  whether  the  information 


ivas  provided  directly  to  EPA  or  through 
some  third  person. 

(c)  Basic  rules  which  apply  without 
cbangp.  Sections  2.201  through  2.216 
apply  without  change  to  information  to 
u  hich  this  section  applies. 

(d)  [Resen'ed] 

(e)  [Reserved] 

(f)  {Reserved]  • 

(g)  Disclosure  of  information  relevant 
to  a  proceeding,  (t)  Under  section 
104(eM7)(A)  of  die  Act  (42  U.S.C. 
9604(e)(7)(A))  any  information  to  which 
this  section  applies  may  be  disclosed  by 
EPA  because  of  the  relevance  of  the 
iiifomiation  in  a  proceeding  under  the 
.^ct,  notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Disclosure  of  information  to 
which  this  section  applies  because  of  its 
relevance  in  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 

"  (2)  The  provisions  of  §  2.301(g)(2) 
must  be  followed  when  making 
di.sclosures  pursuant  to  paragraph  (g)  of 
this  section. 

(3)  In  connection  with  any  proceeding 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  except  with 
respect  to  litigation  conducted  by  a 
Federal  court,  information  to  which  this 
section  applies  which  may  be  entitled  to 
confidential  treatment  may  be  made 
available  to  the  public,  or  to  one  or  more 
parties  of  record  to  the  proceeding, 
upon  EPA's  initiative,  under  this 
paragraph  (g)(3).  An  EPA  office 
proposing  disclosure  of  information 
under  this  paragraph  (g)(3).  shall  so 
notify  the  presiding  officer  in  writing. 
Upon  receipt  of  such  a  notification,  the 
presiding  officer  shall  notify  each 
affected  business  that  disclosure  under 
this  paragraph  (g)(3)  has  been  proposed, 
and  shall  afford  each  such  business  a 
period  for  comment  found  by  the 
presiding  officer  to  be  reasonable  under 
(he  circumstances.  Information  may  be 
discloBed  under  this  paragraph  (g)(3) 
only  if,  af^er  consideration  of  any  timely 
lonmients  submitted  by  the  business. 
'he  KPA  office  determines  in  writing 
that,  tor  reasons  directly  associated  with 
!ho  conduct  of  the  proceeding,  the 
contemplated  disclosure  would  serve 
the  public  interest,  and  the  presiding 
officer  determines  in  writing  that  the 
I  n  formation  is  relevant  to  a  matter  in  . 
controversy  in  the  proceeding.  The 
presiding  officer  may  condition 
disclosure  of  the  information  to  a  pa.-ty 
r)f  record  on  the  making  of  such 
protective  arrangements  and 
tomniitnients  as  he  finds  to  be 
warranted.  Disclosure  to  one  or  more 
parties  of  record,  under  protective 


arrangements  or  commitments,  shall 
not.  of  itself,  affect  the  eligibility  of 
information  for  confidential  treatment 
under  the  other  provisions  of  this 
subpart.  Any  affected  business  shall  be 
given  at  least  5  days  notice  by  the 
presiding  officer  prior  to  making  the 
information  available  to  the  public  or  to 
one  or  more  of  the  parties  of  record  to 
the  proceeding. 

(4j  In  connection  with  any  proceeding 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  except  with 
respect  to  litigation  conducted  by  a 
Federal  court,  information  to  which  this 
section  applies  which  may  be  entitled  to 
confidential  treatment  may  be  made 
available  to  one  or  more  parties  of 
record  to  the  proceeding,  upon  request 
of  a  party,  under  this  paragraph  (g)(4). 
A  party  of  record  seeking  disclosure  of 
information  shall  direct  his  request  to 
the  presiding  officer.  Upon  receipt  of 
such  a  request,  the  presiding  officer 
shall  notify  each  affected  business  that 
disclosure  under  this  paragraph  (g)(4) 
has  been  requested,  and  shall  afford 
each  such  business  a  period  for 
comment  found  by  the  presiding  officer 
to  be  reasonable  under  the 
circumstances.  Information  may  be 
disclosed  to  a  party  of  record  under  this 
paragraph  (g)(4)  only  if,  after 
consideration  of  any  timely  comments 
submitted  by  the  business,  the  presiding 
officer  determines  in  writing  both  that 
the  party  of  record  has  satisfactorily 
shown  that  with  respect  to  a  significant 
matter  which  is  in  controversy  in  the 
proceeding,  the  party's  ability  to 
participate  effectively  in  the  proceeding 
will  be  significantly  impaired  unless  the 
information  is  disclosed  to  him.  and 
that  any  harm  to  an  affected  business 
that  would  result  from  the  disclosure  is 
likely  to  be  outweighed  by  the  benefit  to 
the  proceeding  and  the  public  interest 
that  would  result  from  the  disclosure. 
The  presiding  officer  may  condition 
disclosure  of  the  information  to  a  party 
of  record  on  the  making  of  such 
protective  arrangements  and 
commitments  as  he  finds  to  be 
warranted.  Disclosure  to  one  or  more 
parties  of  record,  under  protective 
arrangements  or  commitments,  shall 
not.  of  itself,  affect  the  eligibility  of 
information  for  confidential  treatment 
under  the  other  provisions  of  this 
subpart.  Any  affected  business  shall  be 
given  at  least  5  days  notice  by  the 
presiding  officer  prior  to  making  the 
information  available  to  one  or  more  of 
the  oartles  of  record  to  the  proceeding. 

(5)  In  connection  with  cost  recovery 
pre-litigation  settlement  negotiations 
under  section  107  or  122  of  the  Act  (42 
U.S.C  9F.07.  9622).  anv  information  to 


which  this  section  applies  Lhat  may  be 
untitled  to  confidential  treatment  may 
be  made  available  to  potentially 
responsible  parties  pursuant  to  a 
contractual  agreement  to  protect  the 
information. 

(6)  In  connection  with  any  cost 
recover)'  proceeding  under  section  107 
of  the  Act  involving  a  decision  by  a 
presiding  officer  ai^er  an  evidentiary  or 
adjudicatory  hearing,  any  information  to 
which  this  section  applies  that  may  be 
entitled  to  confidential  treatment  may 
be  made  available  to  one  or  more  parties 
of  record  to  the  proceeding,  upon  EPA's 
initiative,  under  this  paragraph  (g)(6). 
Such  disclosure  must  be  made  pursuant 
to  a  stipulation  and  protective  order 
signed  by  all  parties  to  whom  disclosure 
is  made  and  by  the  presiding  officer 

(h)  Disctosuiv  to  authorized 
representatives.  (1)  Under  section 
104(e)(7)  of  the  Act  (42  U.S.C. 
9604(e)(7)),  EPA  possesses  authority  to 
disclose  to  any  authorized 
representative  of  the  United  States  any 
infornintion  to  which  this  section 
applies,  notwithstanding  the  fact  that 
the  information  might  otherwise  be 
entitled  to  confidential  treatment  under 
this  subpart. 

(2)  The  provisions  of  §  2.301(h)(2)  and 
(h)(3)  must  be  followed  when  making 
disclosures  pursuant  to  paragraph  (h)  ol 
this  section. 

(3)  At  the  time  any  information  is 
furnished  to  a  contractor,  subcontractor, 
or  State  or  local  government  agency 
under  this  paragraph  (h).  the  EPA  office 
furnishing  the  information  to  the 
contractor,  subcontractor,  or  State  or 
local  government  agency  shall  notif)'  the 
contractor,  subcontractor,  or  State  or 
local  government  agency  that  the 
infonnation  may  be  entitled  to 
confidential  treatment  and  that  anv 
knowing  and  willful  disclosure  of  the 
information  may  subjec.1  tlie  contractor, 
subcontractor,  or  State  or  local 
government  agency  and  its  eniploye*?s  to 
penalties  in  section  104(e)(7)(B)  of  the 
Act  (42  U.S.C.  9604(e)(7)(B)). 

§  2.31 1    Special  rules  governing  certain 
Information  obtained  under  the  Motor 
Vehicle  Infonnation  and  Cost  Savings  Act. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Act  means  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  as 
amended.  15  U.S.C.  1901  et  seq. 

(2)  Average  fuel  economy  has  the 
meaning  given  it  in  section  501(4)  of  the 
Act.  15  U.S.C.  2001(4). 

(3)  Fuel  economy  has  the  meaning 
given  it  in  section  501(6)  of  the  Act.  15 
U.S.C  2001(6). 

(4)  Fuel  economy  data  means  any 
measurement  or  calculation  of  fuel 
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economy  for  any  model  type  and 
average  fuel  economy  of  a  manufacturer 
under  section  503(d)  of  the  Act.  15 
U.S.C.  2003(d). 

(5)  Manufacturer  has  the  meaning 
given  it  in  section  501(9)  of  the  Act.  15 
U.S.C.  2001(9). 

(6)  Model  type  has  the  meaning  given 
it  in  section  501(11)  of  the  Act.  15 
U.S.C.  2001(11). 

(b)  Applicability.  This  section  applies 
only  to  information  provided  to  or 
obtained  by  EPA  under  Title  V.  Part  A 
of  the  Act.  15  U.S.C.  2001  through  2012. 
Information  will  be  considered  to  have 
been  provided  or  obtained  under  Title 
V,  Part  A  of  the  Act  if  it  was  provided 
in  response  to  a  request  from  EPA  made 
for  any  purpose  stated  in  Title  V.  Part 
A.  or  if  its  submission  could  have  been 
required  under  Title  V.  Part  A, 
regardless  of  whether  Title  V,  Part  A 
was  cited  as  the  authority  for  any 
request  for  information  or  whether  the 
information  was  provided  directly  to 
EPA  or  through  some  third  person. 

(c)  Basic  rules  which  apply  wthout 
change.  Sections  2.201  through  2.207 
and  §§  2.209  through  2.216  apply 
without  change  to  information  to  which 
this  section  applies. 

(d)  [Reserved] 

(e)  Substantive  vhteha  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  without  change  to 
information  to  which  this  section 
applies,  except  that  information  that  is 
fuel  economy  data  is  not  eligible  for 
confidential  treatment. 

(0  [Reserved] 

(g)  Disclosure  of  information  relevant 
to  a  proceeding. 

(1)  Under  section  505(d)(1)  of  the  Act. 
any  information  to  which  this  section 
applies  may  be  released  by  EPA  because 
of  the  relevance  of  the  information  to  a 
proceeding  under  Title  V.  Part  A  of  the 
Act,  notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Release  of  information  to  which 
this  section  applies  because  of  its 
relevance  to  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 
(g)- 

(2)  The  provisions  of  §  2.301(g)(2). 
(g)(3),  and  (g)(4)  must  be  followed  when 
making  disclosures  pursuant  to 
paragraph  (g)  of  this  section. 

PART  57— {AMENDED] 

5.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  Sees.  110. 114, 119.  301,  Clean 
Air  Act  as  amended  (42  U.S.C.  7410,  7414, 
7419,  and  7601);  sec.  406  of  Pub.  L.  95-95. 


6.  Section  57.203  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§57.203    Contents  of  the  application. 

(a)  Claim  of  confidentiality.  The 
smelter  owner  may  make  a  business 
confidentiality  claim  covering  all  or  part 
of  the  information  in  the  NSO 
application  in  accordance  with  40  CFR . 
part  2.  subpart  B.  *  *  * 
*        *        »        *        » 

7.  Appendix  A  of  part  57  is  amended 
by  revising  the  second  sentence  of 
instruction  1.3  to  read  as  follows: 

Appendix  A  to  Part  57— Primary 
Nonferrous  Smelter  Order  (NSO) 
Application 

*  *  »  »  w 

1.3  Confidentiality.  •   *   •  Agency 
regulations  concerning  claims  of 
confidentiality  of  business  information 
are  contained  in  40  CFR  part  2,  subpart 
B.  *   *   * 


PART  85-{AMENDED] 

8.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  Sees.  202,  208.  and  301(a). 
Clean  Air  Act,  as  amended  (42  U.S.C.  7521. 
7542  and  7601(a)). 

9.  Section  85.1712  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  85.1 71 2    Treatment  of  confidential 
information. 

•  •        «        *        • 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  vdthout  further 
notice  to  the  submitter. 

10.  Section  85.1808  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  85.1 808    Treatment  of  confidential 
infomiation. 

*  *        «        *        » 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further 
notice  to  the  submitter. 

11.  Section  85.1909  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  85.1909    Treatment  of  confidential 
Information. 

»         *         «         •         • 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further 
notice  to  the  submitter. 

12.  Section  85.2123  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


§  85.21 23    Treatment  of  confidential 
Information. 

•  *  «  •  w 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further 
notice  to  the  submitter. 

PART  86— [AMENDED] 

13.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  206,  207,  208, 
215,  301(a).  Clean  Air  Act,  as  amended  (42 
U.S.C.  7521.  7522,  7524.'7525.  7541,  7549. 
7550,  7552,  and  7601(a)).  unless  otherwise 
noted. 

14.  Section  86.615-84  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  86.61 5-84    Treatment  of  confidential 
infomfiation. 

***** 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further 
notice  to  the  submitter. 

15.  Section  86.1015  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  86.1 01 5    Treatment  of  confidential 
information. 

«         *         •         «         • 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  vrithout  further 
notice  to  the  submitter. 

16.  Section  86.1116-87  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§86.1116-87    Treatment  of  confidential 
information. 

***** 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further 
notice  to  the  submitter. 

PART  122— [AMENDED] 

17.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.C. 
1251  etseq. 

18.  Section  122.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 22.7    Confidentiality  of  information. 

(a)  In  accordance  with  40  CFR  part  2. 
any  information  submitted  to  EPA 
pursuant  to  these  regulations  may  be 
claimed  as  confidential  by  the 
submitter.  Any  such  claim  must  be 
asserted  at  the  time  of  submission  in  the 
maimer  prescribed  in  the  application 
form  or  instructions  or.  in  the  case  of 


other  submission,  by  stamping  the 
words  "confidential  business 
information"  on  each  page  containing 
such  information.  If  no  claim  is  made  at 
the  time  of  submission.  EPA  may  make 
the  information  available  to  the  pubhc 
without  further  notice.  If  a  claim 
covering  the  information  is  received 
after  the  information  itself  is  received, 
EPA  will  make  such  efforts  as  are 
administratively  practicable  to  associate 
the  late  claim  with  copies  of  the 
previously-submitted  information  in 
EPA  files.  However.  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information.  If  a 
claim  is  asserted,  the  information  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2  (Public 
Information). 


PART  123-[AMENDED] 

19.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act.  33  U.S.C  1251 

e(  seq. 

20.  Section  123.41  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 23.41    Sharing  of  Information. 

(a)  Any  information  obtained  or  used 
in  the  administration  of  a  State  program 
shall  be  available  to  EPA  upon  request 
without  restriction.  If  the  information 
has  been  submitted  to  the  State  under  a 
claim  of  confidentiality,  the  State  must 
submit  that  claim  to  EPA  when 
providing  information  under  this 
section.  Any  information  obtained  from 
a  State  and  subject  to  a  claim  of 
confidentiality  will  be  treated  in 
accordance  with  the  regulations  in  40 
CFR  part  2.  If  EPA  obtains  from  a  State 
information  that  is  not  claimed  to  be 
confidential.  EPA  may  make  that 
information  available  to  the  public 
without  further  notice.  If  a  claim 
covering  the  information  is  received 
after  the  information  itself  is  received. 
EPA  will  make  such  efforts  as  are 
administratively  practicable  to  associate 
the  late  claim  with  copies  of  the 
previously-submitted  information  in 
EPA  flies.  However.  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information. 


21.  Section  123.42  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 


§123.42    Receipt  and  use  of  Federal 
information. 

Upon  approving  a  State  permit 
program,  EPA  shall  send  to  the  State 
agency  administering  the  permit 
program,  subject  to  the  conditions  in  40 
CFR  part  2.  any  relevant  information 
which  was  collected  by  EPA.  •  *  * 


PART  145— [AMENDED] 

22.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f  et  seq. 

23.  Section  145.14  is  amended  by 
re\-ising  paragraph  (a)  to  read  as  follows: 

§145.14    Sharing  of  information. 

(a)  Any  information  obtained  or  used 
in  the  administration  of  a  State  program 
shall  be  available  to  EPA  upon  request 
without  restriction.  If  the  information 
has  been  submitted  to  the  State  under  a 
claim  of  confidentiality,  the  State  must 
submit  that  claim  to  EPA  when 
providing  information  under  tliis 
section.  Any  information  obtained  from 
a  State  and  subject  to  a  claim  of 
confidentiality  will  be  treated  in 
accordance  with  the  regulations  in  40 
CFR  part  2.  If  EPA  obtains  fi-om  a  State 
information  that  is  not  claimed  to  be 
confidential.  EPA  may  make  that 
information  available  to  the  public 
without  further  notice.  If  a  claim 
covering  the  information  is  received 
after  the  information  itself  is  received. 
EPA  will  make  such  efforts  as  are 
administratively  practicable  to  associate 
the  late  claim  with  copies  of  the 
previously-submitted  information  in 
EPA  files.  However.  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information. 


PART  233— [AMENDED] 

24.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 

ef  seq 

25.  Section  233.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  233.3    Confidentiality  of  information. 

(a)  Any  information  submitted  to  EPA 
pursuant  to  these  regulations  may  be 
claimed  as  confidential  by  the  submitter 
at  the  time  of  submittal.  Information  so 
claimed  will  be  treated  in  accordance 
with  the  procedures  in  40  CFR  part  2. 


PART  260— [AMENDED] 

26.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921- 
6927.  6930,  6934.  6935,  6937,  6938.  6939. 
and  6974. 

27.  Section  260.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  260.2    Availability  of  information; 
confidentiality  of  information. 

***** 

(b)  Any  person  who  submits 
information  to  EPA  in  accordance  with 
parts  260  through  266  and  268  of  this 
chapter  may  assert  a  claim  of  business 
confidentiality  covering  part  or  all  of 
that  information  by  following  the 
procedures  set  forth  in  §  2.203(b)  of  this 
chapter.  Information  covered  by  such  a 
claim  will  be  disclosed  by  EPA  only  to 
the  extent,  and  by  means  of  the 
procedures,  set  forth  in  part  2.  subpart 
B.  of  this  chapter.  However,  if  no  such 
claim  accompanies  the  information 
when  it  is  received  by  EPA.  it  may  be 
made  available  to  the  public  without 
further  notice  to  the  person  submitting 
it.  If  a  claim  covering  the  information  is 
received  after  the  information  itself  is 
received,  EPA  will  make  such  efforts  as 
are  administratively  practicable  to 
associate  the  late  claim  \^yth  copies  of 
the  previously-submitted  information  in 
EPA  files.  However,  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information. 
Pursuant  to  §  2.305(f)  of  this  chapter, 
information  required  by  §  262.53(a) 
which  is  submitted  in  notification  of 
intent  to  export  a  hazardous  waste  will 
be  provided  to  the  Department  of  State 
and  the  appropriate  authorities  in  a 
receiving  country  regardless  of  any 
claims  of  confidentiality. 

PART  270— [AMENDED] 

28.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924. 
6925.  6927,  6939,  and  6974. 

29.  Section  270.12  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  270.1 2    Confidentiality  of  information. 

(a)  In  accordance  with  40  CFR  part  2, 
emy  information  submitted  to  EPA 
pursuant  to  these  regulations  may  be 
claimed  as  confidential  by  the 
submitter.  Any  such  claim  must  be 
asserted  at  the  time  of  submission  in  the 
manner  prescribed  in  the  application 
form  or  instructions  or,  in  the  case  of 
other  submissions,  by  stamping  the 
words  "confidential  business 
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information"  on  each  page  containing 
such  information.  If  no  claim  is  made  at 
the  time  of  submission,  EPA  may  make 
the  information  available  to  the  public 
without  further  notice.  If  a  claim 
covering  the  information  is  received 
after  the  information  itself  is  received, 
EPA  will  make  such  efforts  as  are 
administratively  practicable  to  associate 
the  late  claim  with  copies  of  the 
previously-submitted  information  in 
EPA  files.  However,  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information.  If  a 
claim  is  asserted,  the  information  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2  (Public 
Information). 


PART  271— [AMENDED] 

30.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602;  33  U.S.C  1321 
and  1361. 

31.  Section  271.17  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  271 .17    Sharing  of  Information. 

(a)  Any  information  obtained  or  used 
in  the  administration  of  a  State  program 
shall  be  available  to  EPA  upon  request 
without  restriction.  If  the  information 
has  been  submitted  to  the  State  under  a 
claim  of  confidentiality,  the  State  must 
submit  that  claim  to  EPA  when 
providing  information  under  this 
subpart    \ny  information  obtained  from 
a  State  and  subject  to  a  claim  of 
confidentiality  will  be  treated  in 
accordance  with  the  regulations  in  40 
CFR  part  2.  If  EPA  obtains  from  a  State 
information  that  is  not  claimed  to  be 
confidential,  EPA  may  make  that 
information  available  to  the  public 
without  further  notice.  If  a  claim 
covering  the  information  is  received 
after  the  information  itself  is  received, 
EPA  will  make  such  efforts  as  are 
administratively  practicable  to  associate 
the  late  claim  with  copies  of  the 
previously-submitted  information  in 
EPA  files.  However,  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information. 
•        •        ♦        •        « 

32.  Section  271.132  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§271.132    Sharing  of  Information. 

(a)  Any  information  obtained  or  used 
in  the  administration  of  a  State  program 
shall  be  available  to  EPA  upon  request 
without  restriction.  If  the  information 


has  been  submitted  to  the  State  under  a 
claim  of  confidentiality,  the  State  must 
submit  that  claim  to  EPA  when 
providing  information  under  this 
subpart.  Any  information  obtained  from 
a  State  and  subject  to  a  claim  of 
confidentiality  will  be  treated  in 
accordance  with  the  regulations  in  40 
CFR  part  2.  If  EPA  obtains  from  a  State 
information  that  is  not  claimed  to  be 
confidential,  EPA  may  make  that 
information  available  to  the  public 
without  further  notice.  If  a  claim 
covering  the  information  is  received 
after  the  information  itself  is  received, 
EPA  will  make  such  efforts  as  are 
administratively  practicable  to  associate 
the  late  claim  widi  copies  of  the 
previously-submitted  information  in 
EPA  files.  However,  EPA  cannot  assui« 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information. 


PART  281— {AMENDED] 

33.  The  authority  citation  for  part  281 
continues  to  read  as  follows: 

Authority:  Sections  2002.  9004,  9005,  9006 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (42  U.S.C.  6912 
6991  (c).  (d),  (e). 

34.  Section  281.43  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  281 .43    Sharing  of  information. 

(a)*   •   * 

(1)  Any  information  submitted  to  the 
State  under  a  claim  of  confidentiality. 
The  State  must  submit  that  claim  to  EPA 
when  providing  such  information.  If  a 
claim  covering  the  information  is 
received  after  the  information  itself  is 
received.  EPA  will  make  such  efforts  as 
are  administratively  practicable  to 
associate  the  late  claim  with  copies  of 
the  previously-submitted  information  in 
EPA  files.  However.  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information.  Any 
information  obtained  from  a  State  and 
subject  to  a  claim  of  confidentiality  will 
be  treated  in  accordance  with  federal 
regulations  in  40  CFR  part  2;  and 


PART  35a-[AMENOED] 

35.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  11042. 11043  and 
11048  Pub.  L.  99-499, 100  Stat.  1747. 
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36.  Section  350.23  is  amended  by 
revising  paragraph  (b)(3)  and  removing 
paragraph  (b)(4)  to  read  as  follows: 

§  350.23    Disclosure  to  authorized 
representatives. 

•        *         *        •        » 

(b)*  *  * 

(3)  No  information  shall  be  disclosed 
under  this  §  350.23(b)  until  each 
affected  submitter  has  been  furnished 
notice  (by  letter.  Federal  Register,  or 
other  means)  of  the  contemplated 
disclosure  by  the  EPA  program  office 
and  has  been  afforded  a  period  found 
reasonable  by  that  office  (not  less  than 
5  working  days)  to  submit  its  comments. 
Such  notice  shall  include  a  description 
of  the  information  to  be  disclosed,  the 
identity  of  the  contractor,  subcontractor 
or  grantee,  and  the  purposes  to  be 
served  by  the  disclosure.  The  office 
preparing  the  notice  must  respond  in 
writing  to  all  comments  submitted  by 
affected  businesses. 

PART  40a— [AMENDED] 

37.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority:  Sec.  54(c)(2)  of  the  Clean  Water 
Act  of  1977  (Pub.  L.  95-217),  sections 
204(b)(l)(Cl,  208{b)(2)(C)(iii),  301(b)(l)(A)(ii). 
301(b)(2)(A)(ii),  301(b)(2)(C),  301(h)(5), 
301(i)(2).  304(e).  304(g).  307.  308,  309. 
402(b),  405  and  501(a)  of  the  Federal  Water 
Pollution  Control  Act  (Pub.  L.  92-500)  as 
amended  by  the  Clean  Water  Act  of  1977  and 
the  Water  Quality  Act  of  1987  {r*ub.  L.  100- 

38.  Section  403.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§403.14    Confidentiality. 

(a)  EPA  Authorities.  In  accordance 
with  40  CFR  part  2,  any  information 
submitted  to  EPA  pursuant  to  these 
regulations  may  be  claimed  as 
confidential  by  the  submitter.  Any  such 
claim  must  be  asserted  at  the  time  of 
submission  in  the  manner  prescribed  in 
the  application  form  or  instructions,  or, 
in  the  case  of  other  submission,  by 
stamping  the  words  "confidential 
business  information"  on  each  jwge 
containing  such  information.  If  no  claim 
is  made  at  the  time  of  submission,  EPA 
may  make  the  information  available  to 
the  public  without  further  notice.  If  a 
claim  covering  the  information  is 
received  after  the  information  itself  is 
received,  EPA  will  make  such  efforts  as 
are  administratively  practicable  to 
associate  the  late  claim  with  copies  of 
the  previously-submitted  information  in 
EPA  files.  However,  EPA  cannot  assure 
that  such  efforts  will  be  effective,  in 
light  of  the  possibility  of  prior 
disclosure  or  widespread  prior 
dissemination  of  the  information.  If  a 


claim  is  asserted,  the  information  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2  (Public 
Information). 


PART  704-[AMENDED] 

39.  The  authority  citation  for  part  704 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a)  and  2613. 

40.  Section  704.7  is  amended  by 
revising  paragraphs  (a)  and  (d) 
introductory  text  to  read  as  follows: 

§  704.7    Confidential  business  information 
claims. 

(a)  Any  person  submitting  a  notice 
under  this  rule  may  assert  a  business 
confidentiality  claim  covering  all  or  any 
part  of  the  information.  A  senior 
management  official,  as  defined  in  40 
CFR  2.306(a)(7),  shall  sign  all  business 
confidentiality  claims.  Any  information 
covered  by  a  claim  will  be  disclosed  by 
EPA  only  to  the  extent  and  by  means  of 
the  procedures  set  forth  in  part  2  of  this 
chapter. 
*        *        •        •        • 

(d)  In  submitting  a  claim  of 
confidentiality,  a  senior  management 
official,  as  defined  in  40  CFR 
2.306(a)(7),  attests  to  the  truth  of  the 
following  four  statements  concerning  all 
the  information  claimed  confidential: 
***** 

41.  Section  704.219  is  amended  by 
adding  paragraph  (c)(2)  and  revising 
paragraph  (d)  to  read  as  follows: 

§704.219    Confidential  business 
information  claims. 

***** 

(c)  '  *  * 

(2)  A  senior  management  official,  as 
defined  in  40  CFR  2.306(a)(7),  shall  sign 
all  reports  containing  confidentiality 
claims. 

(d)  Submitters  must  substantiate  all 
claims  of  confidentiality  at  the  time  the 
submitter  asserts  the  claim  (i.e.,  when 
the  reporting  form  is  submitted).  A 
senior  management  official,  as  defined 
in  40  CFR  2.306(a)(7),  shall  sign  all 
substantiations  of  claims  of 
confidentiality.  Failure  to  provide 
substantiation  of  a  claim  at  the  time  the 
submitter  submits  the  reporting  form 
will  result  in  a  waiver  of  the 
confidentiality  claim,  and  the 
information  may  be  disclosed  to  the 
public  without  further  notice  to  the 
submitter. 


PART  707— [AMENDED] 

42.  The  authority  citation  for  part  707 
is  revised  to  read  as  follows: 


Authority:  15  U.S.C.  2611(b),  2612  and 
2613. 

43.  Section  707.75  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§707.75    Confidentiality. 

(a)  A  person  may  assert  a  claim  of 
confidentiality  for  any  information 
which  is  submitted  to  EPA  in  a  notice. 
A  senior  management  official,  as 
defined  in  40  CFR  2.306(a)(7),  shall  sign 
all  claims  of  confidentiality. 


PART  710— [AMENDED] 

44.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a)  and  2613. 

45.  Section  710.7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§710.7    Confidentiality. 

•  •        •        •        « 

(b)  Any  claims  of  confidentiality  must 
accompany  the  information  at  the  time 
it  is  submitted  to  EPA.  The  claims  must 
appear  on  the  form  on  which  the 
information  is  submitted  to  EPA  and  in 
the  manner  prescribed  on  the  form.  In 
addition,  any  claims  of  confidentiality 
must  be  substantiated  at  the  time  the 
information  is  submitted  to  EPA  in  tht; 
manner  specified  in  the  form 
instructions.  A  senior  management 
official,  as  defined  in  40  CFR 
2.306(a)(7),  shall  sign  all  claims  of 
confidentiality  and  substantiations. 
***** 

46.  Section  710.38  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (c)(1)  to 
read  as  follows: 

§710.38    Confidentiality. 

(a)  Any  person  submitting 
information  under  this  subpart  may 
assert  a  business  confidentiality  claim 
for  the  information.  A  senior 
management  official,  as  defined  in  40 
CFR  2.306(a)(7),  shall  sign  all  business 
confidentiality  claims.  The  procedures 
for  asserting  confidentiality  claims  are 
described  in  the  instruction  booklet 
identified  in  §  710.39.  Information 
claimed  as  confidential  in  accordance 
with  this  section  and  those  instructions 
will  be  treated  and  disclosed  in 
accordance  with  the  procedures  in  part 
2  of  this  chapter. 

•  •        •        *        • 

(c)  •  •  * 

(1)  The  person  must  submit  with  the 
report  detailed  written  answers  to  the 
following  questions  signed  and  dated  by 
a  senior  management  official,  as  defined 
in  40  CFR  2.306(a)(7). 


PART  712— [AMENDED] 

47.  The  authority  citation  for  part  712 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a)  and  2613. 

48.  Section  712.15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§712.15    Confidentiality. 

***** 

(b)  A  senior  management  official,  as 
defined  in  40  CFR  2.306(a)(7),  must 
certify  to  the  validity  of  the  claim  of 
confidentiality  asserted  for  information 
reported  under  this  part,  as  specified  on 
the  reporting  form. 


PART  71 6— [AMENDED] 

49.  The  authority  citation  for  part  716 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d)  and  2613. 

50.  Section  716.55  is  amended  by 
adding  paragraphs  (a)(5)  and  (a)(6)  to 
read  as  follows: 

§  716.55    Confidentiality  claims. 

(a)*  •  * 

(5)  Any  respondent  who  wishes  to 
assert  a  claim  of  confidentiality  for 
chemical  identity  must  substantiate 
such  claim  in  accordance  with  40  CFR 
2.306(d)(2).  A  senior  management 
official,  as  defined  in  40  CFR 
2.306(a)(7),  shall  sign  all 
substantiations.  If  no  claim  of 
confidentiality  for  chemical  identity 
accompanies  the  submission  or  if  the 
substantiation  required  under  this 
paragraph  (a)(5)  is  not  submitted  at  the 
time  of  assertion  of  the  claim,  EPA  will 
deem  the  claim  for  chemical  identity 
waived  and  may  make  the  identity 
public  without  further  notice  to  the 
submitter. 

(6)  A  senior  management  official,  as 
defined  in  40  CFR  2.306(a)(7),  sha)l  sign 
all  submissions  containing 
confidentiality  claims. 


PART  717— [AMENDED] 

51.  The  authority  citation  for  part  717 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2607(c)  and  2613. 

52.  Section  717.19  is  amended  by 
adding  paragraphs  (c)(5)  and  (c)(6)  to 
read  as  follows: 

§717.19    Confidentiality. 


(c)«  •  • 

(5)  Any  respondent  who  wishes  to 
assert  a  claim  of  confidentiality  for 
chemical  identity  must  substantiate 
such  claim  in  accordance  with  40 
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CFR2. 306(d)(2).  A  senior  management 
official,  as  defined  in  40  CFR 
2.306(a)(7),  shall  sign  all 
substantiations.  If  no  claim  of 
confidentiality  for  chemical  identity 
accompanies  the  submission  or  if  the 
substantiation  required  under  this 
subparagraph  is  not  submitted  at  tlie 
time  of  assertion  of  the  claim,  EPA  will 
deem  the  claim  for  chemical  identity 
waived  and  may  make  the  identity 
public  without  further  notice  to  the 
submitter. 

(6)  A  senior  management  official,  as 
defined  in  40  CFR  2.306(a)(7),  shall  sign 
all  submissions  containing 
confidentiality  claims. 

PART  72a-[AMENDED] 

53.  The  authority  citation  for  part  720 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607  and  2613. 

54.  Section  720.80  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§720.80    General  provisions. 

•  *         *         *         « 

(b)  •  *  * 

(3)  A  senior  management  official,  as 
defined  in  40  CFR  2.306(a)(7),  shall  sign 
all  notice  forms  containing  any  claims 
of  confidentiality. 

55.  Section  720.85  is  amended  bv 
revising  paragraph  (b)(3)(iv), 
introductory  text,  to  read  as  follows: 

§720.85    Chemical  identity. 

(b)'   •  * 

(3)*   -   • 

(iv)  Provide  a  detailed  written 
substantiation  of  the  claim,  signed  by  a 
senior  management  official,  as  defined 
in  40  CFR  2.306(a)(7),  by  answering  the 
following  questions: 

•  •        *        *        * 

56.  Section  720.90  is  amended  bv 
adding  a  sentence  after  the  first  sentence 
of  paragraph  (b)(2)  to  read  as  follows: 

§720.90    Data  from  healttf  and  safety 
studies. 

•  •         *         •         • 

(b)  *   *   * 

(2)  Claim':  applicable  to  period  after 
commencei.ient  of  manufacture  or 
import  for  commercial  purposes.  •   •   • 
A  senior  management  official,  as 
defined  in  40  CFR  2.306(a)(7),  shall  sign 
such  reassertions  and  substantiations  of 
claims  of  confidentiality  for  chemical 
identitv. 


PART  723— [AMENDED] 

57.  The  authority  citation  for  part  723 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2613. 

58.  Section  723.50  is  amended  by 
revising  paragraph  (k)(  1)  to  read  as 
follows: 

§  723.50    Chemical  substances 
manufactured  in  quantities  of  1,000 
kilograms  or  less  per  year. 

*  •         •         •        * 

(k)  Confidentiality-.  (1)  If  the 
manufacturer  submits  to  EPA  under  this 
section  information  which  it  claims  to 
be  confidential  business  information, 
the  manufacturer  must  clearly  identify 
the  information  at  the  time  of 
submission  to  EPA  by  bracketing, 
circling,  or  imderlining  it  and  stamping 
it  with  "CONFIDENTIAL"  or  some  other 
appropriate  designation.  A  senior 
management  official,  as  defined  in  40 
CFR  2.306(a)(7),  shall  sign  all  business 
confidentiality  claims.  Any  information 
so  identified  will  be  treated  in 
accordance  with  the  procedures  in  part 
2  of  this  chapter.  Any  information  not 
claimed  as  confidential  at  the  time  of 
submission  may  be  made  available  to 
the  public  without  further  notice. 

•  *        *        *        « 

59.  Section  723.175  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§  723. 1 75    Chemical  substances  used  in  or 
for  ttie  manufacture  or  processing  of 
instant  photographic  and  peei-apart  film 
articles. 

T  »  *  »  t 

(k)  Confidentiality.  If  the 
manufacturer  submits  to  EPA  under 
paragraph  (i)  or  (j)  of  this  section 
information  which  it  claims  to  be 
confidential  business  information,  the 
manufacturer  must  clearly  identify  the 
information  at  the  time  of  submission  to 
EPA  by  bracketing,  circling,  or 
underlining  it  and  stamping  it  with 
"CONFIDENTIAL"  or  some  oUier 
appropriate  designation.  A  senior 
management  official,  as  defined  in  40 
CFR  2.306(a)(7).  shall  sign  all  business 
confidentiality  claims.  Any  information 
so  identified  will  be  treated  in 
accordance  with  the  procedures  in  part 
2  of  this  chapter.  Any  information  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  made  available  to 
the  public  without  further  notice  to  the 
submitter. 


PART  750-[AMENDED] 

60.  The  authority  citation  for  part  750 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2605  and  2613. 


61.  Section  750.16  is  revised  to  read 
as  follows: 

§750.16    Confidentiality. 

The  Agency  encourages  the 
submission  of  nonconfidential 
information  by  petitioners  and 
commenters.  The  Agency  does  not  wish 
to  have  unnecessary  restrictions  on 
access  to  the  ndemaking  record. 
However,  if  a  petitioner  or  commenter 
believes  that  he  can  only  state  his 
position  through  the  use  of  information 
claimed  to  be  confidential,  he  may 
submit  it.  Such  information  must  be 
separately  submitted  for  the  rulemaking 
record  and  marked  "confidential"  by 
the  submitter.  A  senior  management 
official,  as  defined  in  40  CFR 
2.306(a)(7),  shall  sign  all  business 
confidentiality  claims.  For  information 
claimed  to  be  confidendal,  the  Agency 
will  list  only  the  date  and  the  name  and 
address  of  the  petitioner  or  commenter 
in  the  public  file,  noting  that  the 
petitioner  or  commenter  has  requested 
confidential  treatment.  The  information 
claimed  to  be  confidential  will  be 
placed  in  a  confidential  file.  A 
petitioner  must  also  file  a 
nonconfidential  petition  with  a 
nonconfidential  summary  of  the 
confidential  information  to  be  placed  in 
the  public  file.  Similarly,  a  commenter 
must  supply  a  nonconfidential  sunimarv 
of  the  information  claimed  to  be 
confidential  to  be  placed  in  the  public 
file.  Any  information  not  marked  as 
confidential  will  be  placed  in  the  public 
file.  Information  marked  as  confidential 
will  be  treated  in  accordance  with  the 
procedures  in  part  2,  subpart  B  of  this 
chapter. 

62.  Section  750.36  is  revised  to  read 
as  follows: 

§750.36    Confidentiality. 

EPA  encourages  the  submission  (jf 
non-confidential  information  by 
petitioners  and  commenters.  EPA  does 
not  wish  to  have  imnecessary 
restrictions  on  access  to  the  rulemaking 
record.  However,  if  a  petitioner  or 
commenter  believes  that  he  can  only 
state  his  position  through  the  use  of 
information  claimed  to  be  confidential, 
he  may  .submit  it.  Such  information 
must  be  separately  submitted  for  the 
rulemaking  record  and  marked 
"confidential"  by  the  submitter.  A 
senior  management  official,  as  defined 
in  40  CFR  2.306(a)(7).  shall  sign  all 
business  confidentiahty  claims.  For 
information  claimed  to  be  confidential, 
EPA  will  list  only  the  date  and  the  name 
and  address  of  the  petitioner  or 
commenter  in  the  public  file,  noting  thai 
the  petitioner  or  commenter  has 
requested  confidential  treatment.  The 


information  claimed  to  be  confidential 
will  be  placed  in  a  confidential  file.  A 
petitioner  must  also  file  a  non- 
confidential petition  with  a  non- 
confidential summary  of  the 
confidential  information  to  be  placed  in 
the  public  file.  Similarly,  a  commenter 
must  supply  a  non-confidential 
summary  of  the  information  claimed  to 
be  confidential  to  be  placed  in  the 
public  file.  Any  information  not  marked 
as  confidential  will  be  placed  in  the 
public  file.  Information  marked 
confidfintial  will  be  treated  in 
accordance  with  the  procedures  in  part 
2,  subpart  B  of  this  chapter. 

PART  790— [AMENDED] 

63.  The  authority  citation  for  part  790 
iU  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2603  and  2013. 

64.  Section  790.7  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c), 
introductory  text,  to  read  as  follows: 

§790.7   Confidentiality. 

(a)  Any  person  subject  to  a  cons<^nt 
agreement  or  test  rule  under  section  4  of 
the  Act  may  assert  a  claim  of 


confidentiahty  claim  for  certain 
information  submitted  to  EPA  in 
response  to  the  consent  agreement  or 
test  rule.  A  senior  management  official, 
as  defined  in  40  CFR  2.306(a)(7).  shall 
sign  all  business  confidentiality  claims. 
Any  information  claimed  as  confidential 
will  be  treated  in  accordance  with  the 
procedures  in  part  2  of  this  chapter  and 
section  14  of  the  Act.  Failure  to  assert 
a  claim  of  confidentiality  at  the  time  the 
information  is  submitted  will  result  in 
the  information  being  made  available  to 
the  public  without  further  notice  to  the 
submitter. 

(b)  A  claim  of  confidentiality  must  be 
asserted  by  circling  or  otherwise 
marking  the  specific  information 
claimed  as  confidential  and  designating 
it  with  the  words  "confidential  business 
information,"  "trade  secret,"  or  another 
appropriate  phrase  indicating  its 
confidential  character.  Any  respondent 
who  wishes  to  assert  a  claim  of 
confidentiality  for  chemical  identity 
must  substantiate  such  claim  in 
accordance  with  40  CFR  2.306(d)(2).  A 
senior  management  official,  as  defined 
in  40  CFR  2.306(a)(7).  shall  sign  all 
sub.stantiations.  If  no  claim  of 


confidentiality  for  chemical  identity 
accompanies  the  document  submission 
or  if  the  substantiation  required  under 
this  paragraph  (b)  is  not  submitted  at  the 
time  of  assertion  of  the  claim,  EPA  will 
deem  the  claim  for  chemical  identity 
waived  and  may  make  the  identity 
pubhc  without  farther  notice  to  the 
submitter. 

(c)  If  a  person  asserts  a  claim  of 
confidentiality  for  study  plan 
information  described  in  §  790.50(r)(l) 
(iii)(D).  (iv),  (v),  and  (vi)  and  §  790.62(b) 
(6),  (7),  (8),  (9)  and  (10),  the  person  must 
provide  a  detailed  written 
substantiation  of  the  claim  by  answering 
the  questions  in  this  paragraph.  A  senior 
management  official,  as  defined  in  40 
CFR  2.306(a)(7),  shall  sign  all 
substantiations.  Failure  to  provide 
written  substantiation  at  the  time  the 
study  plan  information  is  submitted  will 
be  considered  a  waiver  of  the  claim  of 
confidentiality,  and  the  study  plan 
information  will  be  disclosed  to  the 
public  without  further  notic«. 
»        •        •        «        « 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-300370:  FRL-4755-21 

RIN  2070-AC02 

Proposed  Policy;  Plant-Pesticides 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and 
the  Federal  Food,  Drug,  and  Cosmetic 
Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Statement  of  policy. 

SUMMARY:  This  notice  describes  how 
EPA  proposes  to  address  pesticidal 
substances  produced  by  plants  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  Substances  that  plants 
produce  to  protect  themselves  against 
pests  and  disease  are  pesticides  under 
the  definition  of  FIFRA  section  2.  (i.e.. 
if  they  are  ".  .  .intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest.  .  .")  regardless  of  whether  the 
pesticidal  capabilities  evolved  in  the 
plants  or  were  introduced  by  breeding 
or  through  the  techniques  of  modern 
biotechnology.  These  substances,  along 
with  the  genetic  material  necessary  to 
produce  them,  are  designated  "plant- 
pesticides."  This  policy  statement:  (1) 
Clarifies  the  regulatory  status  under 
FIFRA  and  FFDCA  of  plants  and  plant- 
pesticides;  (2)  stipulates  that  EPA's 
regulatory  attention  will  focus  on  plant- 
pesticides  rather  than  on  plants  per  se; 
(3)  describes  the  criteria  EPA  is 
proposing  to  use  in  determining  which 
plant-pesticides  will  be  subject  to 
regulation  and  which  will  be  exempt; 
and  (4)  describes  EPA's  proposed 
procedures  and  information  needs  for 
the  regulation  of  testing  and  commercial 
sale  and  distribution  of  plant-pesticides. 
DATES:  Comments  identified  by  the 
docket  control  number  (OPP-3003701 
must  be  received  on  or  before  January 
23. 1995. 

ADDRESSES:  Submit  written  comments 
by  mail  to:  Program  Resources  Section. 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Environmental  Protection 
Agency,  401  M  St.,  SVV.,  Washington, 
DC  20460.  In  person,  bring  comments  to 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bernice  Siutsky.  Science  and 
Policy  Staff,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  (7101), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  E-627,  401  M  St.,  SW..  Washington, 
DC,  (202-260-6900). 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  History  of  the  Policy 

A.  Introduction 

EPA  has  received  numerous  inquiries 
concerning  the  regulation  of  plants  that 
have  been  modified  to  produce 
pesticidal  substances,  particularly  since 
modern  biotechnology  has  provided  the 
means  of  introducing  novel  pesticidal 
substances  into  plants.  These  inquiries 
have  come  from  industry,  public 
interest  groups,  and  other  government 
agencies.  The  principal  focus  of  these 
inquiries  has  been  requests  for 
clarification  of  the  regulatory  status, 
under  FIFRA  (7  U.S.C.  136  et  seq.)  and 
FfDCA  (21  U.S.C.  321  et  seq.).  of  plants 
and  the  pesticidal  substances  that  they 
produce. 

Most  plant  varieties  have  the  ability  to 
resist  pests  and  disease.  The 
mechanisms  of  resistance  can  be  varied, 
including  structural  characteristics  of 
the  plant,  the  production  of  general 
metabolites  that  have  toxic  properties, 
or  the  production  of  specific  toxic 
substances  in  response  to  pest  attack.  A 
plant  can  be  completely  immune  to  a 
pest  or  can  be  partially  resistant. 

Plant  varieties  with  a  greater  ability  to 
withstand  pests  have  traditionally  been 
bred  from  progenitor  plants  that  have 
high  levels  of  resistance  to  the  target 
pest.  It  is  now  also  possible  to  introduce 
into  plants  mechanisms  of  pest  and 
disease  resistance  that  are  not  found  in 
the  plant  kingdom.  For  example,  plants 
can  be  modified  to  express  toxins  from 
invertebrates  and  microorganisms. 
These  toxins  can  confer  plant  resistance 
to  insect  attack  and  disease.  Such 
pesticidal  substances  can  be  diverse  and 
can  potentially  originate  from  any 
ta.xonomic  kingdom. 


There  are  a  number  of  types  of 
substances  produced  in  plants  that 
enable  plants  to  resist  pest  attack  and 
disease.  These  substances  include  both 
those  pesticidal  substances  that  would 
be  considered  normally  a  component  of 
a  plant  and  those  that  would  be 
considered  new  to  a  plant.  Examples  of 
plant-pesticides  that  would  be 
considered  normally  a  component  of  a 
plant  are  phytoalexins  (plant-produced 
substances  that  act  against 
phytopathogenic  microorganisms).  An 
example  of  a  plant-pesticide  that  would 
not  be  considered  normally  a 
component  of  a  plant  is  the  insecticidal 
delta  endotoxin  that  is  produced  in  the 
bacterium.  Bacillus  thuringiensis. 

This  policy  statement  clarifies  ihe 
regulatory  status,  under  FIFRA  and 
FFDCA,  of  plants  that  act  as  biological 
control  agents  (and  thus  can  be 
considered  pesticides)  and  the  plant- 
pesticides  produced  by  plants.  In  doing 
so,  it  clarifies  that  plants  continue  to  be 
exempt,  and  it  defines  the  categories  of 
plant-pesticides  that  would  be  regulated 
by  EPA  under  FIFRA  and  FFDCA.  This 
document  outlines  EPA's  proposed 
procedures  to  assess  plant-pesticides  at 
different  stages  of  testing  and  at  sale  or 
distribution.  It  also  describes  the 
information  that  EPA  would  need  to 
evaluate  those  plant-pesticides  that  the 
Agency  is  proposing  would  be  subject  to 
EPA  regulation  under  FIFRA  and 
FFDCA. 

This  policy  statement  is  based  upon 
the  Agency's  current  knowledge  of  new- 
plant  varieties  under  development  in 
agricultural  research,  particularly  those 
developed  through  the  new  techniques 
of  biotechnology.  Accordingly,  while 
this  policy  statement  would  apply  to  all 
plant-pesticides  produced  in  plants 
(including  bryophytes  such  as  mosses, 
seedless  vascular  plants  such  as  ferns, 
gymnosperms  such  as  conifers,  and 
angiosperms  such  as  most  major  crop 
plants),  it  concentrates  primarily  on 
proteinaceous  plant-pesticides 
produced  in  new  varieties  of  terrestrial 
crops. 

In  developing  its  policy  on  plant- 
pesticides  under  FIFRA  and  FFDCA.  the 
Agency  considered  how  the  two  statutes 
authorize  EPA  to  regulate  pesticides  and 
pesticide  residues,  the  differences  in 
statutory  criteria  imposed  by  each 
statute,  and  how  the  statutes 
complement  each  other.  Under  the 
approach  articulated  in  this  policy 
statement,  the  Agency  believes  that 
most  plant-pesticides  would  not  require 
regulation  under  FIFRA.  However,  the 
Agency  believes  some  type  of  oversight 
is  appropriate  for  plant-pesticides  that 
are  new  to  the  plant  and  have  a  toxic 
mechanism  of  action  (see  Unit  IV.B.  of 
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this  document).  Similarly  under 
FFDCA,  the  Agency  believes  that  most 
plant-pesticides  should  be  exempt  from 
the  requirement  of  a  tolerance. 
However,  the  Agency  believes  that  EPA 
review  should  take  place  for  certain 
plant-pesticides  that  are  used  in  food/ 
feed  (see  Unit  IV.C.  of  this  document). 

This  statement  of  policy  is  one  of 
several  documents  published  in  today  s 
Federal  Register  that  address  EPA's 
regulation  of  plant-pesticides.  The  other 
documents  are:  (1)  a  proposed 
regulatory  amendment  that  would 
describe  categories  of  plant-pesticides 
that  are  subject  to  or  exempt  from 
regulation  under  FIFRA  and  clarifies  the 
status  of  plants  that  produce  plant- 
pesticides  ("Plant-pesticides  Subject  to 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act;  Proposed  Policy ');  (2) 
a  proposed  exemption  from  the 
requirement  of  a  tolerance  under 
FFDCA  for  categories  of  plant-pesticides 
that  do  not  result  in  significantly 
different  dietar\'  exposures  ("Plant- 
pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act");  (3)  a  proposed  exemption  from 
the  requirement  of  a  tolerance  under 
FFDCA  for  viral  coat  proteins  ("Plant- 
pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  for  Viral  Coat  Proteins  Produced  in 
Plants");  and  (4)  a  proposed  exemption 
from  the  requirement  of  a  tolerance 
under  FFDCA  for  nucleic  acids, 
including  deoxyribonucleic  and 
ribonucleic  acids  ("Plant-pesticides; 
Proposed  Exemption  from  the 
Requirement  of  a  Tolerance  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
for  Nucleic  Acids  Produced  in  Plants"). 

B.  History 

Since  1987,  EPA  has  sponsored,  or  co- 
sponsored  with  other  Federal  agencies, 
three  conferences  that  discussed 
whether  transgenic  plants  (plant 
varieties  developed  through  new 
biotechnology  methodologies) 
producing  pesticidal  substances  pose 
potential  risks  and  the  nature  of  those 
risks.  In  addition,  EPA  has  requested 
advice  on  how  best  to  address  plant- 
pesticides  from  two  scientific  advisory 
committees  at  three  meetings.  On 
December  18, 1992,  a  Subpanel  of  the 
FIFRA  Scientific  Advisory  Panel  (SAP) 
was  convened  to  review  a  draft 
proposed  policy  statement  and  to 
answer  a  series  of  scientific  questions 
concerned  primarily  with  EPA's 
proposed  approach  for  plant-pesticides 
under  FIFRA.  On  July  13, 1993.  a 
Subcommittee  of  the  EPA  Biotechnology 
Science  Advisory  Committee  (BSAC) 


•  was  convened  to  address  a  series  of 
scientific  questions  concerned  primarily 
with  EPA's  proposed  approach  for 
plant-pesticides  under  FT'DCA.  On 
January  21, 1994,  a  joint  SAP/BSAC 
Subpanel  was  convened  to  address  a 
series  of  scientific  questions  concerned 
with  the  scope  of  regulation  under 
FIFRA  and  FFDCA  and  guidance  for 
data  needs  for  the  evaluation  of  plant- 
pesticides.  For  more  detailed  discussion 
of  the  reports  from  the  three  advisory 
committee  meetings,  refer  to  Unit  VIII. 
of  this  document. 

II.  Summary  of  Proposed  Policy  Under 
FIFRA  and  FFDCA 

A.  Introduction 

On  June  2, 1982,  EPA  promulgated  a 
final  regulation  under  FIFRA  section 
25(b)  that  exempted  all  biological 
control  agents,  except  for  certain 
microorganisms,  from  the  requirements 
of  FIFRA  (47  FR  23928;  see  40  CFR 
152.20).  EPA  defines  the  term 
"biological  control  agent  "  as  "any  living 
organism  appfied  to  or  introduced  into 
the  environment  that  is  intended  to 
function  as  a  pesticide  against  another 
organism  declared  to  be  a  pest  by  the 
Administrator"  (40  CFR  152.3).  The 
exemption  of  biological  control  agents 
was  promulgated  because  EPA  foun(f 
that  the  risks  posed  by  biological  control 
agents  other  than  microorganisms  were 
adequately  addressed  by  other  Federal 
agencies  such  as  the  U.S.  Department  of 
Agriculture's  (USDA)  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  and 
the  U.S.  Department  of  the  Interior. 
Although  plants  used  as  biological 
control  agents  were  not  specifically 
addressed  in  the  June  2,  1982,  Federal 
Register  notice,  they  have  been 
excluded  from  regulation  under  FIFRA 
through  this  exemption.  EPA  continues 
to  believe  that  plants  used  as  biological 
control  agents  are  adequately  regulated 
by  other  Federal  agencies.  However, 
EPA  believes  that  the  status  of  pesticidal 
substances  produced  in  plants  (i.e.. 
plant-pesticides)  requires  regulatory 
clarification. 

Although  plants  used  as  biological 
control  agents  were  excluded  from 
FIFRA  regulation  under  40  CFR  152.20, 
substances  that  are  extracted  from 
plants  and  used  as  pesticides  are  not 
similarly  excluded.  For  example, 
chrysanthemums  produce  pyrethrum,  a 
substance  that  has  insecticidal  activity. 
The  chrysanthemum  plants  that 
produce  pyrethrum  have  been  exempted 
from  regulation  when  used  as  biological 
control  agents  (i.e.,  living 
chrysanthemums),  but  pyrethrum  itself, 
as  the  pesticide  substance,  has  not  been 
exempted  when  extracted  from 


chr>santhemums  and  applied  to  other 
plants  as  an  insecticide. 

This  distinction  is  reasonable  in  light 
of  the  potential  for  increased  and 
unique  exposures  due  to  large-scale 
application  of  extracted  pyrethrum  to 
plants  that  do  not  naturally  produce  it. 
Tl\e  use  of  extracted  pyrethrimi  as  an 
insecticide  can  involve  exposure  to  the 
pesticide  over  large  acreages,  whereas 
the  exposure  associated  with  pyrethrum 
in  living  chrysanthemum  plants  would 
not  be  expected  to  reach  such 
proportions.  In  addition,  application  of 
pyrethrum  beyond  the  environment  in 
which  it  is  normally  produced  (i.e., 
beyond  the  living  chrysanthemum 
plant)  could  result  in  new  or  unique 
exposures  of  nontarget  organisms, 
including  humans. 

Although  it  has  been  EPA's  policy 
under  FIFRA  to  regulate  pesticidal 
substances  extracted  from  plants,  EPA 
has  not,  thus  far,  clearly  stated  its 
poHcies  for  regulation  of  pesticidal 
substances  that  are  produced  in  living 
plants  but  not  extracted  from  the  plants 
(plant-pesticides).  This  policy 
statement,  and  the  companion 
document  published  elsewhere  in 
today's  issue  of  the  Federal  Register 
entitled  "Plant-pesticides  Subject  to  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act;  Proposed  Rule,"  is 
designed  to  provide  such  clarification 
for  pesticidal  substances  that  have 
evolved  in  plants,  for  pesticidal 
substances  introduced  into  plants  by 
breeding,  and  for  pesticidal  substances 
introduced  into  plants  through 
biotechnology. 

Similarly  under  FFDCA,  EPA  has 
regulated  substances  that  are  extracted 
from  plants  and  used  as  pesticides  on 
food  or  feed.  For  example,  a  tolerance 
has  been  set  for  pyrethrum  that  is 
extracted  from  plants  and  applied  to 
food  or  feed.  However,  the  Agency  has 
not  clearly  explained  how  pesticidal 
substances  produced  in  plants  (plant- 
pesticides)  would  be  regulated  under 
FFDCA.  For  example,  if  a  food  plant 
could  be  modified,  for  pesticidal 
purposes,  to  produce  pyrethrum,  EPA 
has  not,  thus  far,  explained  how  this 
pyrethrum  would  be  regulated  under 
FFDCA. 

It  is  the  intent  of  this  policy  statement 
to  give  guidance  as  to  the  types  of  plant- 
pesticides  that  would  be  evaluated  by 
the  Agency  under  FFDCA.  The 
considerations  used  to  determine 
whether  EPA  review  would  be  required 
will  be  set  forth  in  this  policy  statement 
and  the  companion  Federal  Register 
documents  ("Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act";  "Plant- 
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pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  for  Viral  Coat  Proteins  Produced  in 
Plants";  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  Nucleic 
Acids  Produced  in  Plants"). 

B.  Proposed  Regulatory  Scheme 

In  order  to  establish  an  effective 
rt'gulatorj'  scheme  appropriate  to  plant- 
pesticides,  EPA  proposes  to  take  the 
following  actions  under  FIFRA  and 
FFDCA.  The  Agency  makes  clear  that 
the  substances  plants  produce  to  protect 
themselves  against  pests  and  disease  are 
pesticides  under  the  FIFRA  section  2 
definition  of  "pesticide."  i.e..  if  they  are 

.  .intended  for  preventing,  destroying, 
repelling  or  mitigating  any  pest." 
Pesticidal  substances  that  are  produced 
in  the  living  plant  along  with  the 
genetic  material  necessary  for  the 
production  of  those  substances  are 
designated  by  EPA  as  plant-pesticides 
(Unit  rV.B.  of  this  document).  The 
definition  of  pesticide  under  FIFRA 
section  2  also  includes  "plant 
regulators."  The  Agency  provides 
criteria  for  determining  when  a 
substance  produced  in  a  living  plant  but 
not  extracted  from  the  plant  is  a  plant 
regulator  (Unit  IV.D.  of  this  document), 
and  the  rationales  EPA  employed  in 
developing  these  criteria. 

EPA  indicates  that  it  proposes  to 
focus  its  regulatory  attention  on  the 
plant-pesticide  and  not  on  the  plant  per 
se.  The  Agency  defines  the  categories  of 
plant-pesticides  that  it  proposes  to 
regulate  under  FIFRA  and  FFDCA.  In 
general,  the  Agency  would  regulate, 
under  FIFRA.  those  plant-pesticides  that 
have  the  greatest  potential  for  new 
envirorunental  exposures  and  adverse 
effects  to  nontarget  organisms.  To  do 
this,  EPA  proposes  to  exempt  from 
FIFRA  requirements,  certain  classes  of 
plant-pesticides  based  upon  the  source 
from  which  the  plant-pesticide  is 
derived  and  the  mechanism  of  action  of 
the  pesticidal  substance.  Also  contained 
in  the  proposed  FIFRA  exemption  are 
coat  proteins  from  plant  viruses.  Plant- 
pesticides  that  do  not  fall  within  these 
exemptions  would  be  subject  to  FIFR.^ 
regulation.  In  a  proposal  published 
elsewhere  in  todays  issue  of  the  Federal 
Register  a  new  part  in  40  CFR.  part  174. 
would  establish  the  scope  of  regulation 
for  plant-pesticides  under  FIFRA 
("Plant-pesticides  Subject  to  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"). 

Under  FFDCA,  the  Agency  would 
rc;;ulate  those  plant-pesticides  that  have 
til!  greatest  potential  for  new  dietary 


exposures.  To  establish  the  FFDCA 
scope  of  coverage,  EPA  proposes  three 
exemptions  from  the  requirements  of  a 
tolerance  for  three  categories  of  plant- 
pesticides:  (1)  Certain  plant -pesticides 
commonly  found  in  food;  (2)  coat 
proteins  from  plant  viruses;  and  (3) 
nucleic  acids  (see  documents  published 
elsewhere  in  todays  issue  of  the  Federal 
Register  entitled,  "Plant-pesticides; 
Proposed  Exemption  from  the 
Requirement  of  a  Tolerance  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act"; 
"Plant-pesticides;  Proposed  Exemption 
from  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  for  Viral  Coat  Proteins 
Produced  in  Plants";  and  "Plant- 
pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  for  Nucleic  Acids  Produced  in 
Plants").  Plant-pesticides  that  do  not  fall 
within  these  exemptions  would  be 
subject  to  the  FFIXIA  tolerance 
requirements. 

Recognizing  the  unique 
characteristics  of  plant-pesticides,  the 
Agency  is  proposing  to  establish  a  new 
part  174.  in  40  CFR  under  FIFRA  for 
plant-pesticides  ("Plant-pesticides 
Subject  to  the  Federal  frisecticide. 
Fungicide,  and  Rodenticide  Act; 
Proposed  Rule").  In  the  future  EPA  will 
propose,  under  part  174,  procedural 
requirements  for  plant  pesticides. 

In  this  proposed  poHcy  statement, 
EPA  provides  information  on  how 
manufacturers,  importers,  and 
distributors  of  plant-pesticides  subject 
to  FIFRA  and  FFDCA  requirements 
should  interact  with  the  Agency.  This 
guidance  contains  (1)  Information  on 
when  and  how  manufacturers  should 
first  consult  with  the  Agency;  (2)  a  set 
of  "points  to  consider"  to  assist 
manufacturers  in  developing  data  for 
review;  (3)  descriptions  of  proposed 
Agency  procedures  for  Experimental 
Use  Permits  (EUPs)  and  registration;  and 
(4)  descriptions  of  EPA's  interaction 
with  other  agencies. 

III.  Statutory  and  Regulatory 
Background 

This  policy  was  developed  under  the 
authority  of  FIFRA,  as  amended  (7 
use.  136  et  seq.)  and  FFDCA  (21 
use.  321  et  seq.).  Under  FIFRA,  a 
pesticide  may  not  be  sold  or  distributed 
in  the  United  States  unless  it  is 
registered,  or  has  been  exempted  from 
regulation.  Under  FFDCA,  EPA  has  the 
authority  to  set  tolerances  or  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  pesticide  residues  in  or  on 
raw  agricultural  commodities  and  to 
establish  food  additive  regulations  for 


pesticide  residues  in  or  on  processed 
foods. 

A.  FIFRA 

FIFRA  section  2(u)  defines 
"pesticide"  as:  "(1)  any  substance  or 
mixture  of  substances  intended  for 
preventing,  destroying,  repelling,  or 
mitigating  any  pest,  and  (2)  any 
substance  or  mixture  of  substances 
intended  for  use  as  a  plant  regulator, 
defoliator,  or  desiccant.  .  .  ." 

FIFRA  section  3  provides  that  no 
person  may  distribute  or  sell  in  the 
United  States  any  pesticide  that  is  not 
registered  under  the  Act.  Before  a 
product  may  be  registered  as  a  pesticide 
under  FIFRA,  it  must  be  shown  that 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  it  will  not  generally  cause 
"unreasonable  adverse  effects  on  the 
environment."  FIFRA  section  2(bb) 
defines  the  term  "unreasonable  adverse 
effects  on  the  environment"  as  any 
unreasonable  risk  to  "man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  £md  benefits  of  the  use  of  any 
pesticide."  Thus,  FIFRA  involves  a 
balancing  of  the  risks  presented  by  the 
use  of  the  pesticide  against  the  benefits 
associated  with  the  use  of  that  pesticide. 

In  addition  to  the  requirement  for  a 
registration.  FIFRA  authorizes  EPA  to 
issue  EUPs  under  section  5  and  to 
otherwise  regulate  the  use  of 
unregistered  pesticides  under  FIFRA 
section  3(a).  Section  5  of  FIFRA  and  40 
CFR  part  172  provide  for  issuance  by 
the  Agency  of  Experimental  Use  Permits 
(EUP's)  for  the  testing  of  new, 
unregistered  pesticides  or  registered 
pesticides  being  tested  for  new  uses  in 
which  the  purpose  is  only  to  determine 
its  value  for  pesticide  purposes  or  to 
determine  its  toxicity  or  other 
properties.  Such  permits  are  generally 
issued  for  large-scale  testing  of 
pesticides  on  more  than  10  cumulative 
acres  of  land  or  1  surface  acre  of  water. 
Contained  within  the  scope  of  the 
regulation,  however,  is  the  presumption 
that  small-scale  testing,  i.e.,  on  not  more 
than  10  cumulative  acres  of  land  or  1 
surface  acre  of  water,  does  not  require 
an  EUP  provided  that  the  crops  are 
destroyed  or  an  appropriate  tolerance  is 
in  place  (40  CFR  172.3(a)).  This 
presumption,  however,  is  caveated  not 
to  preclude  experimental  testing  on 
larger  areas  in  certain  circumstances 
where  the  purpose  of  the  large  acreage 
test  is  only  to  determine  the  substance's 
value  for  pesticidal  purposes  or  to 
determine  its  toxicity  or  other 
properties,  and  no  benefit  from  pest 
control  is  expected  (40  CFR  172.3(b)).  In 
the  Federal  Register  of  January  22.  1993 


(58  FR  5878),  EPA  issued  a  proposed 
amendment  to  40  CFR  part  172.  The 
proposed  amendment  would,  among 
other  things,  modify  section  172.3  to 
clarify  that  the  determination  of 
whether  an  EUP  is  required  is  based  on 
risk/benefit  considerations.  The 
amendment  would  provide  that  tests 
conducted  on  not  more  than  10  acres  of 
land  and  1  surface  acre  of  water  are 
presumed  not  to  involve  unreasonable 
risks,  and  therefore,  do  not  require  an 
EUP. 

FIFRA  also  authorizes  EPA  to  require 
data  to  be  submitted  to  evaluate  whether 
an  EUP  or  registration  will  be  granted. 
Moreover,  under  FIFRA,  EPA  can 
impose  labeling  restrictions  and  FIFRA 
requires  that  the  pesticide  be  used  in 
accordance  with  such  labeling 
restrictions.  Under  FIFRA  section  25(b), 
EPA  may  exempt,  by  regulation,  any 
pesticide  determined  to  be:  (1) 
Adequately  regulated  by  another 
Federal  agency,  or  (2)  of  a  character 
which  is  unnecessary  to  be  subject  to 
the  Act  in  order  to  carry  out  the 
purposes  of  the  Act. 

B.  FFDCA 

The  Reorganization  Plan  of  1970  that 
created  EPA  reallocated  the  authority 
under  FFDCA  to  regulate  pesticide 
residues  in  foods  and  animal  feeds  to 
EPA.  Pursuant  to  section  402  of  FFDCA, 
foods  that  are  raw  agricultural 
commodities  are  deemed  to  be 
adulterated  if  they  contain  a  pesticide 
chemical  which  is  unsafe  within  the 
meaning  of  section  408(c)  of  FFDCA. 
Under  FFDCA  section  408,  any 
poisonous  or  deleterious  pesticide 
chemical  added  to  a  raw  agricultural 
commodity,  that  is  not  "generally 
recognized  as  safe"  (GRAS),  is  deemed 
to  be  unsafe  unless  a  tolerance,  or  an 
exemption  from  the  requirement  of  a 
tolerance,  for  such  pesticide  chemical  is 
established  and  the  pesticide  chemical 
residue  is  within  the  tolerance  limits. 
Section  408  of  FFDCA  applies  to  all 
"pesticide  chemicals"  which  are 
defined  in  section  201(q)  of  FFDCA  as: 

any  substance  which,  alone,  in  chemical 
combination  or  in  formulation  with  one  or 
more  other  substance,  is  "a  pesticide"  within 
the  meaning  of  IFlFRAj . .  .and  which  is  used 
in  the  production,  storage,  or  transportation 
of  raw  agricultural  commodities. 

Thus,  pesticide  chemicals  subject  to 
regulation  under  FFDCA  are  defined  by 
reference  to  the  definition  of  pesticide 
under  FIFRA. 

Section  408  of  FFDCA  authorizes  EPA 
to  set  tolerances  for  pesticide  chemical 
residues  on  raw  agricultural 
commodities  to  the  extent  necessary  to 
protect  the  pubUc  health.  In  estabUshing 
a  tolerance,  EPA  must  give  appropriate 


consideration  to  the  following  factors: 
(1)  The  necessity  for  the  production  of 
an  adequate,  wholesome,  and 
economical  food  supply;  (2)  the  other 
ways  in  which  the  consumer  may  be 
affected  by  the  same  pesticide  chemical 
or  by  other  related  substances  that  are 
poisonous  or  deleterious;  and  (3)  the 
opinion  submitted  with  a  certification  of 
usefulness  under  the  Act  (FFDCA 
section  408(b)).  Thus,  as  with  FIFRA. 
the  regulatory  decisions  EPA  makes 
under  FFDCA  section  408  involve  a 
risk/benefit  balance.  Unlike  FIFRA, 
however,  FFDCA  only  addresses  dietary 
risks  to  humans  and  other  animals. 

Under  FFDCA  section  408(c),  EPA  can 
exempt,  by  regulation,  any  pesticide 
chemical  from  the  necessity  of  a 
tolerance  when  such  tolerance  is  not 
necessary  to  protect  die  public  health. 
In  the  absence  of  such  an  exemption, 
any  pesticide  chemical  used  on  raw 
agricuhural  commodities  is  deemed 
unsafe  unless  EPA  establishes  a 
tolerance  for  the  pesticide  chemical 
residue,  and  the  pesticide  chemical 
residue  is  within  the  tolerance  limits,  or 
the  pesticide  chemical  is  GRAS. 

Under  FFDCA  section  402.  food  is 
deemed  to  be  adulterated  if  it  contains 
any  food  additive  not  authorized  by  a 
food  additive  regulation  under  section 
409.  Because  of  the  "flowthrough" 
provision  in  section  402(a)(2),  EPA  has 
interpreted  section  409  as  applying  to 
pesticide  residues  in  processed  food 
which  result  from  use  of  the  pesticide 
in  or  on  raw  food  if  the  concentration 
of  the  pesticide  in  the  processed  food  is 
greater  than  the  level  set  under  section 
408  for  the  raw  food  tolerance.  If  EPA 
grants  an  exemption  from  the 
requirement  of  a  tolerance  under  section 
408  for  the  raw  food,  residues  in  the 
resulting  processed  food  are  also  exempt 
even  if  diey  are  higher  than  in  the  raw 
food.  Section  409  also  applies  to 
pesticide  residues  in  processed  food 
resulting  from  direct  application  of  the 
pesticide  to  processed  food.  However, 
since  the  plant-pesticides  that  EPA  is 
addressing  would  all  be  present  in  the 
plant  which  would  be  a  raw  agricultural 
commodity,  this  aspect  of  section  409 
would  not  come  into  play.  In  issuing  a 
food  additive  regulation  under  section 
409,  EPA  must  determine  that  the 
proposed  use  of  the  food  additive,  under 
the  conditions  of  use  specified  in  the 
regulation,  will  be  safe.  In  EPA's  view, 
the  determination  of  whether  use  of  a 
pesticidal  food  additive  is  safe  should 
take  into  account  the  net  effects  of  use 
of  the  additive  on  the  food  supply. 
These  net  effects  include  the  benefit  of 
an  adequate,  wholesome,  and 
economical  food  supply  that  may  result 
from  a  pesticide's  use  as  well  as  any 


harm  to  the  food  supply  that  may  result 
from  the  pesticide's  use. 

A  section  409  food  additive  regulation 
is  not  required  for  any  substance  that  is 
GRAS.  A  GRAS  finding  must  be  based 
either  on  a  record  of  safe  use  in  food 
prior  to  1958  (when  Congress  modified 
FFDCA)  or  evidence  of  safety  and 
widespread  agreement  in  the 
appropriate  scientific  community 
(FFDCA  section  201(s)). 

IV.  Rationale  and  Regulatory  Status  of 
Plant-pesticides 

A.  Introduction 

As  are  all  pesticides,  all  plant- 
pesticides  are  potentially  subject  to 
EPA's  regulatory  authoritv  under 
FIFRA.  Since  FFDCA  defines  pesticides 
in  terms  of  the  definition  in  FIFRA 
section  2.  EPA  also  has  the  authority  to 
regulate  residues  of  plant-pesticides 
under  FFDCA  sections  408  and  409 
(Unit  III.).  Both  FIFRA  and  FFDCA  give 
EPA  the  authority  to  exempt  pesticides 
from  regulation  through  notice  and 
comment  rulemaking. 

EPA  has  attempted  to  identify,  for   ' 
regulatory  oversight,  those  types  of 
plant-pesticides  that  appear  to  have 
greater  potential  for  environmental  and/ 
or  human  health  risks.  Through  FIFR.'V 
section  25(b),  EPA  proposes  to  exempt 
certain  categories  of  plant-pesticides 
that  do  not  warrant  oversight.  Those 
plant-pesticides,  or  categories  of  plant- 
pesticides,  not  exempted  would  form 
the  scope  of  EPA's  regulatory  scrutiny 
under  FIFRA. 

FIFRA  section  25(b)  allows  the 
Agency  to  exempt  a  pesticide  if  it  is  of 
a  character  unnecessary  to  be  subject  to 
the  Act  in  order  to  carry  out  the 
purposes  of  the  Act.  For  plant- 
pesticides,  the  Agency  proposes  to 
amend  40  CFR  part  152  and  to  create  a 
new  part  174  that  would  exempt,  from 
regulation  under  FIFRA,  certain 
categories  of  plant-pesticides  that  pose 
low  probabihty  of  risk  and  will  not 
cause  unreasonable  adverse  effects  on 
the  environment  (See  the  proposal 
published  elsewhere  in  todays  issue  of 
the  Federal  Register  entitled  "Plant- 
pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"). 

Under  FFDCA  section  408(c).  EPA  can 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  a 
pesticide  chemical  if  the  Agency 
determines  that  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
The  Agency  is  proposing  to  exempt,  on 
that  basis,  certain  categories  of  plant- 
pesticides  from  the  requirement  from  a 
tolerance  (described  in  documents 
published  elsewhere  in  todays  issue  of 
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the  Federal  Register  entitled.  "Plant- 
pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act";  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  for  Viral  Coat 
Proteins  Produced  in  Plants";  "Plant- 
pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  for  Nucleic  Acids  Produced  in 
Plants  ■).  Those  plant-pesticides  not 
exempt  would  be  subject  to  EP.A  review 
under  the  FFDCA  authorities. 

The  following  unit  of  this  statement 
describes  the  environmental  and  human 
health  considerations  that  the  Agency 
weighed  in  determining  which  plant- 
pesticides  to  propose  for  exemption 
from  regulation  under  FIFRA  and 
FFDCA.  Those  plant-pesticides  that 
would  not  be  exempt  would  be  subject 
to  regulation. 

B  FIFRA 

1.  Summary  of  proposed  regulatory 
status  for  plant-pesticides.  The 
following  unit  summarizes  the  proposed 
regulatory  status  of  plant-pesticides 
under  FIFRA.  Because  of  the  unique 
nature  of  plant-pesticides,  the  Agency  is 
proposing  regulatory  definitions  that 
would  apply  to  plant-pesticides  only.  In 
addition,  the  Agency  is  proposing  to 
exempt  certain  classes  of  plant- 
pesticides  from  regulation  under  FIFRA 
because  the  Agency  believes  that  they 
pose  low  probability  of  risk-  and  will  not 
cause  unreasonable  adverse  affects  (see 
the  proposal  published  elsewhere  in 
todays  issue  of  the  Federal  Register 
entitled,  "Plant-pesticides  Subject  to  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act;  Proposed  Rule"). 

a.  Definition  of  plant-pesticide.  EPA  is 
proposing  to  define  "plant-pesticide" 
under  FIFRA  as: 

A  pesticidal  substance  that  is  produced  in 
a  living  plant  and  the  genetic  material 
necessary  for  the  production  of  the 
substance,  where  the  substance  is  intended 
for  use  in  the  living  plant. 

EPA  is  including  the  genetic  material 
necessary  to  produce  the  substance  in 
the  proposed  definition  of  plant- 
pesticide  for  a  number  of  reasons.  First, 
it  is  the  genetic  material  that  is 
introduced  into  the  plant  with  the  intent 
that  it  will  ultimately  result  in  a 
pesticidal  effect.  Additionally.  EPA's 
regulation  of  pesticides  is  based  on  an 
evaluation  of  the  potential  for 
unreasonable  adverse  effects  to  humans 
and  the  environment  associated  with 
the  use  of  the  pesticidal  substance,  in 
this  case,  the  pesticidal  substance 


produced  in  the  plant.  Regulation  also 
includes  risk  management 
considerations.  A  focus  on  the  genetic 
material  would  permit  the  Agency  to 
address  the  potential  for  the  spread  of 
the  pesticidal  substance  in  the 
environment  through  the  spread  of  the 
genetic  material  necessary  for  the 
production  of  the  substance.  Moreover, 
the  amount  of  pesticidal  substance 
likely  to  be  produced  by  the  plant  is 
also  an  important  consideration  that  the 
Agency  may.  in  some  circumstances,  be 
able  to  address  through  the  inclusion  of 
genetic  material  in  the  definition  of 
plant-pesticide.  In  addition,  including 
the  genetic  material  in  the  definition  of 
plant-pesticide  would  permit  the 
Agency  to  address  plant-pesticides 
during  stages  of  the  plant's  life  cycle  or 
in  plant  parts  where  the  pesticidal 
substance  itself  is  not  produced  or  is 
produced  in  very  small  amounts  (e.g..  in 
pollen  or  seed).  In  these  cases,  it  is 
technically  easier  to  verify  the  presence 
of  the  genetic  material  than  the 
pesticidal  substance. 

b.  Active  and  inert  ingredients.  The 
regulation  of  pesticides  under  FIFRA 
entails  the  identification  of  "active 
ingredients"  and  "inert  ingredients." 
Under  FIFRi\  section  2.  the  term  active 
ingredient  means  ".  .  .an  ingredient 
which  will  prevent,  destroy,  repel,  or 
mitigate  any  pest.  .  .  (or  acts  as  a  plant 
regulator,  defoliant  or  desiccantj."  The 
term  inert  ingredient  means  ".  .  .an 
ingredient  which  is  not  active."  EPA 
recognizes  that  plant-pesticides  have 
certain  characteristics  that  are  different 
from  those  of  more  traditional  chemical 
pesticides.  EPA  believes  that  the  overall 
characteristics  of  plant-pesticides 
require  specifically  tailored  active  and 
inert  ingredient  definitions. 

In  light  of  this  consideration.  EPA 
proposes  to  use  the  following 
definitions  for  active  and  inert 
ingredients  for  plant-pesticides. 

"Active  ingredient,"  when  referring  to 
plant-pesticides  only,  means  a 
pesticidal  substance  that  is  produced  in 
a  living  plant  and  the  genetic  material 
necessary  for  the  production  of  the 
substance,  where  the  substance  is 
intended  for  use  in  the  living  plant. 

"Inert  ingredient."  when  referring  to 
plant-pesticides  only,  means  any 
substance,  such  as  a  selectable  marker, 
other  than  the  active  ingredient,  and  the 
genetic  material  necessary  for  the 
production  of  the  substance,  that  is 
intentionally  introduced  into  a  living 
plant  along  with  the  active  ingredient, 
where  the  substance  is  used  to  confirm 
or  ensure  the  presence  of  the  active 
ingredient. 

Note  that  the  plant-pesticide  active 
ingredient  is  the  plant-pesticide  and 


therefore  the  proposed  definition  of 
active  ingredient  for  plant-pesticides  is 
the  same  as  the  definition  of  plant- 
pesticide.  The  plant-pesticide  product 
includes  both  the  active  and  inert 
ingredients. 

The  definition  of  plant-pesticide  and 
the  active  and  inert  ingredient 
definitions  would  include  all  of  the 
genetic  material  "necessary  for  the 
production"  of  the  pesticidal  and  inert 
substance.  The  following  genetic  regions 
are  considered  "necessary  for  the 
production"  of  the  plant-pesticide, 
active  and  inert  substances:  (1)  The 
genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  and 
(2)  regulatory  regions  such  as  promoters, 
enhancers,  and  terminators. 

The  genetic  material  can  either 
directly  encode  for  the  pesticidal 
substance  or  may  encode  for  enzymes 
that  lead  to  the  production  of  a 
pesticidal  substance  (e.g..  phenylalanine 
ammonia-lyase  (PAL)  catalyzes  the  first 
reaction  in  the  synthesis  of  such 
phjioalexins  as  pterocarpans  in 
Leguminosae  and  furanocoumarins  in 
Solanaceae  and  Umbelliferae,  Ref.  6).  It 
might  also  include  genetic  regions 
encoding  for  RNA  that  acts  as  the 
pesticidal  substance  or  leads  to  the 
production  of  the  pesticidal  substance 
(e.g..  antisense  mRNA).  The  active  and 
inert  ingredients  would  also  include  any 
regulatory  regions,  such  as  promoters, 
that  control  the  expression  of  the 
genetic  material  encoding  for  the 
pesticidal  or  inert  substance  or  leading 
to  the  production  of  the  pesticidal  or 
inert  substance  and  are  introduced  into 
the  plant  along  with  that  gene. 

Tne  genetic  material  "necessary  for 
the  production"  of  the  plant-pesticide, 
active  and  inert  substances  does  not 
include  genetic  regions  that  are  not 
involved  in  DNA  expression  (i  e.. 
noncoding,  nonexpressed  sequences 
such  as  linkers,  adapters, 
homopolymers  and  sequences  of 
restriction  enzyme  recognition  sites) 
However,  the  Agency  would  require 
information  concerning  these  sequence; 
if  it  determines  that  such  information  i? 
necessary  for  the  evaluation  of  the 
active  or  inert  ingredient. 

There  may  be  genetic  material 
encoding  other  fiinctions  (e.g..  genetic 
material  intended  to  alter  the  amount  of 
carbohydrate  in  the  plant)  that  are 
introduced  into  the  plant  along  with  the 
active  and  inert  ingredients.  These 
functions  would  be  subject  to  Food  and 
Drug  Administration  (FDA)  authorities, 
c.  Exemptions  under  FIFRA.  EPA  has 
attempted  to  identify  those  types  of 
plant-pesticides  that  have  greater 
potential  for  environmental  and/or 
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tuman  health  risks  and  to  focus  its 
regulatory  scrutiny  on  these  plant- 
pesticides.  To  exempt  from  regulation 
those  plant-pesticides  having  less 
potential  for  risk,  EPA  is  proposing  to 
employ  its  exemption  authority  under 
FIFRA  section  25(b).  FIFRA  section 
25(b)(2)  allows  the  Agency  to  exempt  a 
pesticide  from  FIFRA  regulation  if  it  is 
of  a  character  unnecessary  to  be  subject 
to  the  Act  in  order  to  carry  out  the 
purposes  of  the  Act.  Through  FIFRA 
section  25(b)(2).  EPA  proposes  to 
exempt,  from  FIFRA  regulation,  certain 
categories  of  plant-pesticides  that  EPA 
believes  pose  low  probability  of  risk  and 
are  not  likely  to  cause  unreasonable 
adverse  effects  even  in  the  absence  of 
any  regulatory  oversight  under  FIFRA 
and,  thus,  are  of  a  character  unnecessary 
to  be  subject  to  the  Act.  Those  plant- 
pesticides  not  exempted  would  form  the 
scope  of  EPA's  regulatory  scrutiny 
under  FIFRA. 

EPA  finds  that  the  plant-pesticides  it 
is  proposing  to  exempt  have  a  low 
probabiUty  of  risk  and  have  potential 
benefits  associated  with  them  (e.g., 
economic  benefit  to  farmers  and 
reducing  the  need  for  chemical 
pesticides)  that  outweigh  any  potential 
risks  associated  with  them,  and  that  the 
low  probability  of  risk  does  not  justify 
the  cost  of  regulation.  For  a  detailed 
description  and  analysis  of  the  proposed 
exemptions  under  FIFRA,  see  the 
proposal  published  elsewhere  in  todays 
issue  of  the  Federal  Register  entitled 
"Plant-pesticides  Subject  to  the  Federal 
Insecticide  Fungicide  and  Rodenticide 
Act;  Proposed  Rule." 

(i)  Exemption  of  plant-pesticides 
derived  from  closely  related  plants.  The 
Agency  is  proposing  to  concentrate  its 
regulatory  efforts  under  FIFRA  on  those 
plant-pesticides  that  are  new  to  the 
plant  and,  thus,  have  the  greatest 
potential  for  exposing  nontarget 
organisms  to  a  new  pesticidal  substance. 
The  Agency  is  proposing  to  exempt 
from  FIFRA  regulation  those  plant- 
pesticides  that  are  normally  a 
component  of  (not  new  to)  the  plant. 
The  approach  EPA  is  proposing  to  use 
to  capture  the  concept  of  "normally  a 
component"  is  based  on  the  concept  of 
sexual  compatibility.  The  standard  of 
sexual  compatibility  is  embodied  in  the 
following  language  from  the  proposed 
regulatory  text: 

(Plant-pesticides  are  exempt  from 
FIFRA  requirements  if:| 

.  .The  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  sutistance  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant  and  has 
never  been  derived  from  a  sourre  that  is  not 


sexually  compatible  with  the  recipient  plant;, 

Key  definitions  associated  with  this 
language  are: 

"Bridging  crosses"  between  plants 
means  the  utilization  of  an  intermediate 
plant  in  a  cross  to  produce  a  viable 
zygote  between  the  intermediate  plant 
and  a  first  plant,  in  order  to  cross  the 
plant  resulting  from  that  zygote  with  a 
third  plant  that  would  not  otherwise  be 
able  to  produce  viable  zygotes  from  the 
fusion  of  its  gametes  with  those  of  the 
first  plant.  The  result  of  the  bridging 
cross  is  the  mixing  of  genetic  material 
of  the  first  and  third  plant  Uirough  the 
formation  of  an  intermediate  zygote. 

"Genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance" 
does  not  include  regulatory  regions  or 
noncoding.  nonexpressed  nucleotide 
sequences. 

"Regulatory  region"  means  genetic 
material  that  controls  the  expression  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 
Examples  of  regulatory  regions  include 
promoters,  enhancers,  and  terminators. 

"Sexually  compatible,"  when 
referring  to  plants,  means  capable  of 
forming  a  viable  zygote  through  the 
fusion  of  two  gametes,  including  the  use 
of  bridging  crosses  or  wide  crosses 
between  plants. 

"Source"  means  the  donor  of  the 
genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

"Wide  crosses"  between  plants  means 
to  facilitate  the  formation  of  viable 
zygotes  through  the  use  of  surgical 
alteration  of  the  plant  pistil,  bud 
pollination,  mentor  pollen, 
immunosuppressants,  in  vitm 
fertihzation,  pre-  and  post-  pollination 
hormone  treatments,  manipulation  of 
chromosome  numbers,  embryo  cnilture, 
or  ovary  and  ovule  cultures  or  any  other 
technique  that  the  Administrator 
determines  meets  this  definition. 

EPA  is  also  proposing  for  discussion 
two  alternative  options  for  describing 
this  category  of  plant-pesticides  in 
plants  (see  Unit  IV.B.2.  of  this  document 
and  the  proposal  published  elsewhere 
in  today's  issue  of  the  Federal  Register 
entitled  "Plant-pesticides  Subject  to  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act;  Proposed  Rule '). 

(ii)  Exemption  of  plant-pesticides  that 
act  primarily  by  affecting  the  plant.  One 
of  EPA's  primary  goals  in  regulating 
pesticides  is  to  control  the  potential  for 
adverse  effects  of  pesticides  on 
nontarget  organisms.  An  important 
component  in  the  evaluation  of  this 


potential  is  the  way  in  which  tlie 
pesticidal  substance  acts  on  the  target 
pest  since  it  would  also  likely  affect 
nontarget  organisms  through  the  same 
mechanism.  Based  on  this  rationale,  the 
Agency  is  proposing  to  exempt  from 
FIFRA  regulation  plant-pesticides  thai 
are  not  directly  toxic  to  the  target  pest. 
TTiis  proposed  exemption  is  embodied 
in  tlie  following  language  from  the 
proposed  regulatory  text: 
IPIanl-pestJcides  are  expmpl  from  FIFRA 
requirements  if;| 

.    .The  pesticidal  substanre  arts  primarily 
by  affpctiHR  the  plant  so  that  the  targei  pesi 
is  inhibited  from  attaching  to  the  plant, 
penetrating  ihe  plant,  or  invading  the  plaBt'<v 
tissue  ui  at  least  one  of  the  following  ways. 

(1]  The  pesticidal  substance  aus  as  a 
structural  barrier  to  attachment  of  the  jxfst  to 
a  host  pl.nnt,  a  structural  barrier  to 
penetration  of  the  pest  into  a  host  plant,  or 
a  structural  barrier  to  spread  of  the  pest  in 
a  host  plant,  for  example,  through  the 
production  of  wax  or  lignin,  or  length  of 
trichomes  (plant  hairs);  or 

(2)  The  pesticidal  substance  acts  m  tb€ 
host  plant  to  inactivate  or  resist  toxins  oi 
other  disease-causing  ,<;uhstances  produced 
by  the  target  pest:  or 

(3)  The  pesticidal  substance  acts  by 
creating  a  deficiencry  of  a  plant  nutrient  w 
chemical  component  essential  for  pest 
growth  on/in  the  host  plant. 

(iii)  Exemption  of  coat  proteins  from 
plant  viruses.  Coat  proteins  are  those 
substances  that  viruses  produce  to 
encapsulate  and  protect  their  genetic 
material.  When  the  genetic  material 
encoding  the  coat  protein  from  a  plant 
virus  is  introduce<'  into  a  plant's 
genome,  the  plant  is  able  to  resist 
infections  by  the  virus  (termed  viral  coat 
protein  mediated  resistance  or  vcp- 
mediated  resistance).  The  Agency 
proposes  to  exempt  the  genetic  material 
encoding  the  coat  protein  and  the  coat 
protein  itself  when  these  are  introduced 
info  a  plant  to  effectuate  vcp-mediatod 
resistance.  This  proposed  exemption  is 
embodied  in  the  following  regulatory 
text: 

IPIant-pestiades  are  exempt  from  FIFRA 
requirements  if:) . .  .The  pesticidal  sutistance 
is  a  coal  protein  from  a  plant  virus.    . 

EPA  is  also  proposing  for  discussion 
an  alternative,  more  restrictive 
exemption  for  coat  proteins  from  plant 
viruses  used  in  viral  coat  protein 
mediated  resistance  (see  Unit  IV.B.2.  of 
this  document  and  the  proposal 
published  elsewhere  in  toclays  issue  of 
the  Federal  Register  entitled  "Plant- 
pesticides  Subject  to  the  Federal 
Inseaicide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"). 

2.  Rationale  for  Proposed  Exemptions 
under  FIFRA.  As  with  traditional 
pesticides,  the  underlying 
considerations  in  analyzing  risks  posed 
by  plant-pesticides  are  the  potential  for 


60502 


Federal  Register  /  Vol.  59,  No.  225  /  Wednesday,  November  23,  1994  /  Notices 


exposure  to  the  pesticidal  substance  and 
hazards  of  the  pesticidal  substance  to 
humans  and  other  nontarget  organisms. 
For  plant  pesticides,  exposure  and 
hazard  will  be  determined  by  the 
chemical  and  toxicological  properties  of 
the  pesticidal  substance  and  the 
biological  characteristics  of  the  plant 
that  is  producing  the  substance. 

The  properties  of  the  plant-pesticide, 
including  the  mechanism  by  which  it 
affects  the  target  pest,  will  determine 
the  potential  for  hazards  to  nontarget 
organisms.  The  type  of  organism 
exposed  to  the  plant-pesticide  will  be 
determined  by  the  characteristic  of  the 
plants  that  produce  the  substance  and 
the  environment  where  the  plants  are 
grown;  e.g.,  whether  the  production  of 
the  substance  is  limited  to  particular 
plant  parts,  the  organisms  that  normally 
associate  with  the  plant,  and  the  acreage 
and  location  planted.  An  important 
consideration  not  seen  with  traditional 
pesticides  is  the  potential  for  spread  of 
the  plant's  genetic  material.  Because 
plants  can  reproduce  sexually  and/or 
asexually,  unintentional  exposure  to  the 
plant-pesticide  could  occur  in  both  the 
agro-  or  natural  ecosystems,  particularly 
if  wild  relatives  acquire  the  ability  to 
produce  the  plant-pesticide  through 
successful  hybridization. 

Such  hazard  and  exposure 
considerations  form  the  bases  of  the 
three  exemptions  that  the  Agency  is 
proposing  for  plant-pesticides  under 
FIFRA  (see  the  proposal  published 
elsewhere  in  todays  issue  of  the  Federal 
Register  entitled  "Plant-pesticides 
Subject  to  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act: 
Proposed  Rule"  for  more  detailed 
analyses  of  these  exemptions). 

The  benefits  associated  with  use  of 
some  categories  of  plant-pesticides 
include  the  economic  l)enefit  to  farmers 
for  use  of  plant-pesticides  in 
circumstances  where  traditional 
pesticides  may  not  be  as  effective  (e.g., 
for  some  systemic  plant  pests)  or  may  be 
more  expensive,  thus  increasing  crop 
yield  and/or  reducing  farmers'  costs.  An 
additional  benefit  is  the  environmental 
benefit  associated  with  potential 
reduced  use  of  pesticides  that  may  be 
less  environmentally  benign  than  these 
plant-pesticides. 

a.  Exemption  of  plant-pesticides 
derived  from  closely  related  plants.  A 
primary  consideration  in  evaluating 
plant-pesticides  is  the  potential  for  new 
exposures  of  nontarget  organisms  to  the 
pesticide.  If  a  plant  normally  produces 
a  pesticidal  substance,  organisms  that 
normally  come  in  contact  with  the  plant 
have  likely  been  exposed  to  that 
substance  in  the  past,  perhaps  over  long 


periods  of  time.  No  new  exposures 
would  be  expected  to  occur. 

In  contrast,  if  a  plant-pesticide  is  new 
to  a  plant,  the  organisms  that  come  in 
contact  with  the  plant  may  never  have 
been  exposed  to  the  substance.  For 
instance,  certain  spiders  produce  a  toxin 
that  is  targeted  for  their  insect  prey. 
Plants  are  not  known  to  produce  this 
toxin  in  nature  nor  in  cultivation.  If  this 
toxin  were  to  enter  the  gene  pool  of 
specific  plants,  organisms  that  had 
never  previously  been  exposed  to  the 
toxin  could  now  be  exposed.  Prior  to  the 
introduction  of  the  toxin  into  these 
plants,  only  the  insect  prey  of  the  spider 
would  potentially  be  exposed  to  the 
toxin.  If  plants  could  now  express  the 
toxin,  a  different  or  larger  group  of 
organisms  could  be  exposed  to  it, 
possibly  resulting  in  adverse  effects  to 
these  organisms.  For  instance,  insects  or 
animals  that  feed  on  the  plant  could  be 
exposed  to  the  toxin.  If  the  toxin  is 
found  in  pollen,  pollinators  could  also 
be  exposed. 

EPA  proposes  to  concentrate  its 
regulatory  efforts  under  FIFRA  on  those 
plant-pesticides  that  are  new  to  the 
plant  and  thus  have  the  greatest 
potential  for  exposing  nontarget 
organisms  to  a  new  pesticidal  substance. 
The  Agency  would  consider  plant- 
pesticides  produced  in  sexually 
compatible  plants  to  be  least  likely  to 
result  in  these  new  exposures  (see  the 
proposal  published  elsewhere  in  todays 
issue  of  the  Federal  Register  entitled 
"Plant-pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule").  Sexually 
compatible  plants  are  more  apt  to  share 
common  traits  than  are-unrelated  plants. 
It  is  a  common  expectation  that 
similarity  is  associated  with  the  degree 
of  relatedness.  Natural  hybridization 
and  selection  have  produced  groups  of 
plants  whic  h  have  a  common  gene  pool. 
Generations  of  artificial  hybridization 
practiced  to  produce  improved  crops  for 
cultivation  have  tended  to  increase  the 
extent  of  relatedness  among  elements  of 
a  broader  segment  of  agricultural  plants. 
Since  traits  can  be  passed  through  a 
plant  population  by  sexual 
recombination,  it  is  reasonable  to 
predict  that,  in  a  sexually  compatible 
population,  new  exposures  of  organisms 
that  associate  with  plants  in  the 
population  to  the  pesticidal  substance  is 
unlikely. 

The  practice  of  saving  seed  from 
desirable  plents  has  been  going  on  for 
thousands  of  years  and  controlled 
crosses  to  produce  plant  hybrids  have 
been  documented  since  the  eighteenth 
century.  Since  the  rediscovery  of 
Mendel's  work  on  the  inheritance  of 
traits,  there  is  a  base  of  experience  of  50 


to  100  years  of  breeding  for  most  major 
crops.  During  that  time,  it  has  been 
common  agricultural  practice  to  cross 
sexually  compatible  wild  relatives  with 
crop  plants  to  develop  crop  varieties 
with  better  pest  resistance.  Techniques 
such  as  genetic  mapping  reveal  the 
presence  of  genetic  loci  in  cultivated 
plants  that  previously  were  considered 
to  be  present  only  in  the  wild  species. 
Sexually  compatible  crop  varieties  are 
also  (Jtossed  with  each  other  to  achieve 
better  pest  resistance  in  their  progeny. 
Because  of  these  common  practices,  the 
potential  for  significantly  different 
environmental  exposures  is  likely  to  be 
low. 

EPA  proposes  to  extend  the  concept 
of  sexual  compatibility  to  include  wide 
crosses  because  wide  crosses  are 
commonly  used  to  expand  the  gene  pool 
for  varietal  improvement.  EPA  believes 
that  the  fact  that  a  wide  cross  produces 
a  viable  zygote  indicates  a  fairly  high 
degree  of  relatedness  between  the 
parental  plants.  However,  for  regulatory 
purposes  it  is  somewhat  difficult  to 
define  what  constitutes  a  wide  cross  in 
a  definitive  way  since  techniques  may 
change  over  time.  EPA  is  thus  proposing 
to  define,  for  the  purposes  of  this 
rulemaking,  wide  crosses  based  on 
existing  techniques  with  the  provision 
that  new  techniques  can  be  added  if 
they  meet  the  definition. 

A  second  approach  that  EPA  is 
considering  for  defining  when  a  plant- 
pesticide  is  new  to  the  plant  is  a 
standard  based  on  taxonomy.  Under  this 
approach,  the  standard  would  rely  on 
the  taxonomic  grouping  of  genus;  plant- 
pesticides  moved  between  plants  in  the 
same  genus  would  be  exempt.  The 
assumption  under  this  approach  is  that 
the  genus  grouping  correlates  with  a 
relatively  high  degree  of  relatedness 
among  plants  even  though  not  all  plants 
in  a  genus  are  sexually  compatible. 

A  third  approach  EPA  is  considering 
combines  the  above  two  standards  of 
taxonomy  and  sexual  compatibility.  The 
standard  under  this  option  would  rely 
primarily  on  the  taxonomic  grouping  of 
genus  as  a  measure  of  relatedness. 
Recognizing  tliat  some  plants  that  are 
sexually  compatible  are  classified  in 
different  genera  and  assuming  that 
sexual  compatibility  is  correlated  with  a 
high  degree  of  relatedness,  EPA  also 
includes  a  provision  extending  the 
exemption  to  include  plant-pesticides 
moved  between  sexually  compatible 
plants  even  if  the  plants  are  classified  in 
different  taxonomic  genera. 

For  all  of  the  approaches  presented  in 
this  unit,  the  Agency  has  evaluated 
whether  changes  in  the  levels  of  plant- 
pesticides  that  plants  normally  produce 
would  warrant  regulation  under  FIFRA. 
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(Ref.  1  and  Federal  Register  document 
entitled  "Plant-pesticides  Subject  to  the 
Ftsderal  Insecticide  Fungicide  and 
Rodenticide  Act;  Proposed  Rule"  for  a 
more  thorough  analysis  of  this  issue.) 
The  Agency's  analysis  indicates  that 
changes  in  the  levels  of  such  plant- 
pesticides  expressed  by  a  plant  could 
result  in  increased  or  decreased 
exposures  of  nontarget  organisms  tu  a 
plant-pesticide.  However,  EPA  believes, 
for  the  reasons  outlined  below,  that  the 
potential  for  unreasonable  adverse 
effects  from  these  exposures  is  low  and 
these  types  of  plant-pesticides  do  not 
warrant  regulation  under  FIFRA. 

In  deciding  whether  and  how  to 
regulate  such  plant-pesticides,  EPA  first 
considered  whether  an  increase  in  the 
levels  of  such  plant-pesticides  is  likely 
to  exceed  the  ranges  normally  found 
within  and  between  plant  varieties  (both 
cultivated  and  uncultivated).  EPA 
believes  that  increases  in  the  levels  of 
such  plant-pesticides  are  not  likely  to 
result  in  overall  significantly  different 
exposures  of  nontarget  organisms  to  the 
pesticide.  The  level  of  production  of 
pesticidal  substances  normally 
produced  by  plants  varies  among  related 
plants  because  of  differences  in  genetic 
makeup  and  environmental  conditions. 
EPA  also  considered  the  extent  to  which 
any  substance  can  be  increased  in 
cultivated  plants  without  unwanted 
effects  on  other,  desirable  characteristics 
of  the  plant  (e.g.,  yield  or  palatability  of 
fruit).  In  general,  breeders  balance  all  of 
these  characteristics  in  developing 
marketable  plant  varieties. 
Considerations  of  characteristics  such  as 
yield  could  serve  to  mitigate  against 
exceeding  certain  ranges  of  pesticide 
levels.  EPA  anticipates  that  the  majority 
of  plants  with  modified  levels  of  plant- 
pesliddes  will  fall  within  existing 
ranges  of  pesticide  levels  and  does  not 
anticipate  that  increasing  the  level  of  a 
plant- pesticide  that  is  normally  a 
component  of  a  plant  would  lead  to 
significantly  different  spectrum  of 
exposure  to  the  plant-pesticide. 

b.  Exemption  of  plant-pesticides  that 
act  primarily  by  affecting  the  plant  As 
discussed  previously,  an  important 
component  in  evaluating  the  potential 
for  adverse  effects  on  nontarget 
organisms  is  the  way  in  which  the 
pesticidal  substance  acts  on  the  target 
pest.  A  pesticidal  substance  that  acts 
directly  on  the  target  pest  through  a 
toxic  mechanism  of  action  might  also 
exert  a  similar  effect  on  other  organisms. 
For  example,  a  substance  that  acts  by 
inhibiting  DNA  synthesis  of  the  pest 
could  inhibit  DNA  synthesis  in  other 
nontarget  organisms.Toxic  mechanisms 
of  action  include,  but  are  not  limited  to, 
those  that  affect:  (i)  membrane 


permeability,  (ii)  cell  division,  (iii)  gene 
expression,  (iv)  DNA  replication,  or  (v) 
other  metabolic  functions  (Ref.  4). 

Pesticidal  substances  tan  also  act 
through  mechanisms  that  are  less  likely 
to  be  directly  toxic.  Although  it  is 
possible  for  these  substances  to 
adversely  affect  nontarget  organisms, 
the  Agency  believes  that,  in  most  cases, 
they  pose  significantly  lower  levels  of 
environmental  risk  than  plant-pesticides 
with  a  generalized  toxic  mechanism  of 
action.  For  example,  if  a  plant  is 
modified  so  that  it  can  counter  specific 
disease-producing  compounds  by 
inactivating  them,  it  is  less  likely  that 
organisms  that  interact  with  the  plant  in 
other,  more  beneficial  ways  will  be 
affected.  Similarly,  a  plant  may  produce 
defense  structures  such  as  layers  of  cork 
cells  in  response  to  microbial  infections. 
These  structures  form  a  barrier  to 
further  penetration  by  the  pests  and  may 
block  the  spread  of  any  toxins.  Those 
organisms  that  do  not  stimulate  this 
response  are  not  likely  to  be  adversely 
affected. 

Plant-pesticides  that  are  less  directly 
toxic  generally  act  primarily  by  affecting 
the  plant  so  that  the  pest  is  inhibited 
fit>m  attaching  to  the  plant,  penetrating 
the  plant's  surface,  or  invading  the 
plant's  tissue.  The  Agency  believes  that 
it  would  be  appropriate  to  exempt  from 
regulation,  under  FIFRA,  plant- 
pesticides  that  act  through  mechanisms 
such  as  these.  (See  the  pro(x>saI 
published  elsewhere  in  todays  issue  of 
the  Federal  Register  wititled  "Plant- 
pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"  for  a  more  detailed 
discussion  of  this  exemption.)  EPA 
beheves  that  by  focusing  its  regulatory 
attention  on  plant-pesticides  that  act 
through  toxic  mechanisms,  it  will  be 
able  to  focus  on  those  plant-pesticides 
presenting  higher  levels  of  risk 
potential. 

c.  Exemption  of  coat  proteins  from 
plant  viruses.  The  Agency  is  proposing 
to  exempt  the  genetic  material  encoding 
the  viral  coat  protein  and  the  coat 
protein  itself  when  these  are  introduced 
into  a  plant  to  effectuate  viral  coat 
protein  mediated  resistance.  A  more 
detailed  discussion  of  the  Agency's 
assessment  of  the  risks  and  benefits  of 
viral  coat  proteins  can  be  found  in  the 
Federal  Register  document  entitled, 
"Plant-pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule."  Major  points  of  the 
analysis  are  summarized  here. 

The  Agency's  proposal  is  made  in 
light  of  a  number  of  considerations 
which,  when  taken  together,  bring  EPA 
to  the  cooclusion  that  coat  proteins  firom 
plant  viruses  generally  pose  a  low 


probability  of  risk  and  would  not  pose 
unreasonable  adverse  effects  even  in  the 
absence  of  any  regulation  under  FIFRA. 
These  considerations  include  the  low 
potential  for  adverse  affects  to  nontarget 
organisms  and  the  potential  benefits  of 
utiUzing  vcp-mediated  resistance. 

Environmental  benefits  associated 
with  the  use  of  viral  coat  proteins 
include  the  reduction  of  the  use  of 
chemical  pesticides  for  viruses  that  are 
spread  by  vectors  (usually  insects). 
Chemical  pesticides  are  used  for  those 
crop  plants  where  the  most  effective 
method  of  protection  against  viral  attack 
is  by  controlling  the  vector.  These 
ftesticides  may  not  be  environmentally 
benign.  The  expression  of  viral  coat 
proteins  by  plants  for  protection  from 
viral  infection  would  1  <ely  reduce  the 
amount  of  chemical  pesticide  used  lo 
control  the  vectors. 

In  addition  to  environmental  benefits, 
associated  with  the  use  of  viral  coat 
proteins,  an  effective  method  for 
controlling  virus  infection  will  have 
economic  benefits.  Plant  viruses  create 
economic  losses  for  a  vast  variety  of 
crops  by  reducing  yields  and  negatively 
affecting  the  quality  of  the  crop.  Yield 
losses  and  quality  effects  for  a  specific 
crop  may  vary  depending  on  the  host 
plant  and  strains  of  the  virus  present, 
the  incidence  and  activity  of  vectors, 
timing  of  the  infection,  health  and 
nutritional  state  of  the  plant,  and 
weather  (Ref.  8). 

Presently,  growers  may  need  to  use 
several  control  methods  during  a  crop 
season  in  an  attempt  to  prevent  viral 
infection  and  dissemination,  primarily 
by  planting  virus  free  material  (for 
mechanically  transmitted  viruses)  and 
by  controlling  plant  virus  vectors,  such 
as  insect  populations  (for  vector 
transmitted  viruses).  Insecticides, 
nematicides,  and  fungicides  are  all  used 
for  vector  control  with  varying  sucxwss, 
depending  upon  the  virus/vector 
relationship  and  vector  efficiency. 
Plants  developed  through  conventional 
breeding  techniques  offer  some  degree 
of  virus  resistance.  Such  resistantre  may 
not  be  uniform  or  the  virus  may  develop 
new  strains.  However,  breeding  for 
resistance  has  not  been  successful  for 
the  majority  of  field  crops  and,  in 
particular,  vegetable  crops  that  are 
severely  affected  by  viruses  (Ref.  8). 

in  enabling  plants  to  resist  viral 
attack,  viral  coat  proteins  act  in  a  very 
specific  fashion,  apparently  adversely 
affecting  only  viruses  by  blocking  or 
limiting  their  ability  to  infect,  replicate, 
and/or  translocate  within  the  plant.  This 
specificity  minimizes  the  potential  for 
viral  coat  proteins  produced  in  plants  to 
adversely  affect  nonviral  organisms.  In 
addition,  plants  in  nature  and  in  tiw 
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agro-ecosystem  frequently  exhibit  viral 
infections;  nontarget  organisms, 
including  humans,  have  been  and 
continue  to  be  exposed  to  the  viral  coat 
proteins  with  no  observed  adverse 
effects. 

The  possibility  that  environmental 
risk  might  be  associated  with  the  use  of 
vcp-mediated  resistance  was  discussed 
at  the  December  18.  1992.  FIFRA  SAP 
Subpanel  meeting.  EPA  agrees  with  the 
conclusions  of  the  SAP  Subpanel  and  in 
developing  its  proposal  has  utilized  the 
advice  of  the  Subpanel  to  supplement 
EPA's  own  evaluation  of  the  scientific 
literature  (Ref.  2).  The  considerations 
discussed  at  this  meeting  included:  (1) 
The  potential  for  new  viruses  to  be 
formed  through  transcapsidation  (also 
called  heterologous  encapsidation)  and 
recombination;  (2)  the  potential  for 
synergistic  infections;  (3)  the  potential 
for  seed  transmission;  and  (4)  the 
potential  for  the  development  of 
selective  advantage  in  wild  relatives 
through  successful  hybridization  with 
the  plant  producing  the  viral  coat 
protein.  (See  Unit  VIII.  of  this  document 
for  a  more  detailed  discussion  of  the 
SAP  report  and  the  proposal  published 
elsewhere  in  todays  issue  of  the  Federal 
Register  entitled  "Plant-pesticides 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act; 
Proposed  Rule"  for  discussion  of  the 
Agency's  preferred  proposed  exemption 
and  the  alternative  approach  to  viral 
coat  proteins). 

With  regard  to  selective  advantage, 
the  Subpanel  report  noted  that  while  the 
series  of  events  that  must  occur  for  the 
wild  plant  to  acquire  a  selective 
advantage  from  vcp-mediated  resistance 
coat  proteins  is  rather  improbable,  such 
a  series  of  events  is  not  impossible.  An 
alternative  option  presented  by  the 
Agency  offers  a  more  limited  exemption 
of  vcp-mediated  resistance  coat  proteins 
to  address  the  possibility  that  plants 
acquiring  the  vcp-mediated  resistance 
genes  might  also  acquire  a  selective 
advantage.  With  regard  to  the  alternative 
option,  the  Agency  has  defined  a  set  of 
criteria  that  would  be  used  to  identify 
those  viral  coat  protein/plant 
combinations  that  have  the  greatest 
potential  for  outcrossing  to  wild,  free 
living  relatives  and  thus  have  the 
possibility  endowing  these  wild 
relatives  with  a  competitive  advantage. 
Viral  coat  proteins  that  potentially 
could  be  outcrossed  to  wild  relatives 
would  be  subject  to  regulation  while 
those  viral  coat  protein/plant 
combinations  with  a  lesser  or  no 
probability  of  outcrossing  would  be 
exempt  from  regulation.  The  language 
covering  this  alternative  is  as  follows. 


Coat  proteins  from  plant  viruses  (would  be 
exempt)  if  the  genetic  material  necessary  to 
produce  a  coat  protein  is  introduced  into  a 
plant's  genome  and  the  plant  has  at  least  one 
of  the  following  characteristics: 

(1)  The  plant  has  no  wild  relatives  in  the 
United  States  with  which  it  can  successfully 
exchange  genetic  material,  i.e.,  corn,  tomato, 
potato,  soyl)ean,  or  any  other  plant  species 
that  EPA  has  determined  has  no  sexually 
com[>atible  wild  relatives  in  the  United 
States. 

(2)  It  has  been  demonstrated  to  EPA  that 
the  plant  is  incapable  of  successful  genetic 
exchange  with  any  existing  wild  relatives 
(e.g.,  through  male  sterility,  seif-pollination). 

(3)  If  the  plant  can  successfully  exchange 
genetic  material  with  wild  relatives,  it  has 
been  empirically  demonstrated  to  EPA  that 
existing  wild  relatives  are  resistant  or 
tolerant  to  the  virus  hxim  which  the  coat 
protein  is  derived  or  that  no  selective 
pressure  is  exerted  by  the  virus  in  natural 
populations. 

For  the  purposes  of  this  option, 
"introduced  into  the  plant's  genome" 
would  mean  movement  of  nucleotide 
sequences  into  the  genetic  material  in  a 
plant  cell's  nucleus,  mitochondria, 
chloroplasts  and  any  other  plastids. 
"Successful  genetic  exchange"  would 
mean  capable  of  forming  zygotes  viable 
in  the  laboratory  and/or  field  through 
the  fusion  of  two  gametes. 

C.FFDCA 

1.  Summary  of  regulatory  status.  As 
indicated  previously,  the  Agency  has 
available,  under  FFDCA  section  408(c), 
the  authority  to  exempt  plant-pesticides 
from  the  requirement  of  a  tolerance  if 
such  tolerance  is  not  necessary  to 
protect  the  pubUc  health  (Unit  III).  The 
Agency  is  proposing  that  such  a  finding 
is  appropriate  for  three  classes  of  plant- 
pesticides:  (1)  Categories  of  pesticidal 
substances  produced  in  plants  that  do 
not  result  in  new  dietary  exposures 
based  upon  the  source  from  which  the 
pesticidal  substance  is  derived;  (2) 
nucleic  acids  produced  in  plants  as  part 
of  a  plant-pesticide;  and  (3)  coat 
proteins  from  plant  viruses  when  they 
are  produced  in  plants.  (For  more  detail 
on  these  proposed  exemptions  refer  to 
the  following  Federal  Register 
documents:  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food. 
Drug,  and  Cosmetic  Act";  "Plant- 
pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  for  Viral  Coat  Proteins  Produced  in 
Plants";  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  for  Nucleic 
Acids  Produced  in  Plants"). 

a.  Exemption  from  the  requirement  of 
a  tolerance  for  categories  of  plant- 


pesticides  that  would  not  result  in  new 
dietary  exposures.  Under  this 
exemption,  the  Agency  is  proposing  to 
exempt  from  the  requirement  of  a 
tolerance  two  categories  of  plant- 
pesticides:  (1)  Plant-pesticides  produced 
in  food  plants  and  derived  from  closely 
related  food  or  non-food  plants  and  (2) 
plant-pesticides  produced  in  food  plants 
and  derived  from  food  plants  that  are 
not  closely  related  to  the  recipient  food 
plant  and  would  not  result  in 
significantly  different  dietary  exposures 
when  produced  in  the  recipient  food 
plant.  The  proposed  exemption  is  as 
follows: 

(a)  Residues  of  pesticidal  substances 
produced  in  living  plants  as  plant-pesticides 
are  exempt  from  the  requirement  of  a 
tolerance  if  the  genetic  material  that  encodes 
for  a  pesticidal  substance  or  leads  to  the 
production  of  a  p>esticidal  substance  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant  and  has 
never  been  derived  from  a  source  that  is  not 
sexually  compatible  with  the  recipient  plant; 

(b)  Residues  of  pesticidal  substances 
produced  in  living  plants  as  plant-pesticides 
are  exempt  from  the  requirement  of  a 
tolerance  when  the  genetic  material  that 
encodes  for  a  pesticidal  substance  or  leads  to 
the  production  of  a  pesticidal  substance  is 
derived  from  plants  that  are  not  sexually 
compatible  with  the  recipient  plants  if: 

(1)  The  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  food  plants;  and 

(2)  The  pesticidal  substances  would  not 
result  in  significantly  different  dietary 
exposures. 

For  the  purposes  of  this  exemption, 
the  following  definitions  apply: 

"Bridging  crosses"  between  plants 
means  the  utilization  of  an  intermediate 
plant  in  a  cross  to  produce  a  viable 
zygote  between  the  intermediate  plant 
and  a  first  plant,  in  order  to  cross  the 
plant  resulting  from  that  zygote  with  a 
third  plant  that  would  not  otherwise  be 
able  to  produce  viable  zygotes  from  the 
fusion  of  its  gametes  with  those  of  the 
first  plant.  The  result  of  the  bridging     ' 
cross  is  the  mixing  of  genetic  material  • 
of  the  first  and  third  plant  through  the 
formation  of  an  intermediate  zygote. 

"Food  plant"  means  a  plant  which, 
either  in  part  or  in  toto  is  used  as  food 
by  humans. 

"Genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance" 
does  not  include  regulatory  regions  or 
noncoding,  nonexpressed  nucleotide 
sequences. 

"Living  plant"  means  a  plant  that  is 
alive,  including  periods  of  dormancy, 
and  all  viable  plant  parts/organs 
involved  in  the  plant's  life  cycle. 

"Major  crops  for  human  dietary 
consumption"  means  wheat,  corn. 
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soybeans,  potatoes,  oranges,  tomatoes, 
grapes,  apples,  peanuts,  rice,  beans,  and 
any  other  crops  that  the  Agency  has 
determined  is  a  major  crop  for  human 
dietary  consumption. 

"Noncoding.  nonexpressed  nucleotide 
sequences"  means  the  nucleotide 
sequences  are  not  transcribed  and  are 
not  involved  in  gene  expression. 
Examples  of  noncoding.  nonexpressed 
nucleotide  sequences  include  linkers, 
adapters,  homopolymers,  and  sequences 
of  restriction  enzyme  recognition  sites. 

"Recipient  plant"  means  the  plant 
into  which  the  plant-pesticide  is 
introduced  and  in  which  the  plant- 
pesticide  is  produced. 

"Regulatory  region"  means  genetic 
material  that  controls  the  expression  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 
Examples  of  regulatory  regions  include 
promoters,  enhancers,  and  terminators. 

"Result  in  significantly  different 
dietary  exposure"  means: 

(1)  The  pesticidal  substance  is 
produced  in  inedible  portions  of  the 
source  food  plant,  but,  in  the  recipient 
plant,  the  pesticidal  substance  is  present 
in  the  plant's  edible  portions. 

(2)  Tne  pesticidal  substance  is 
produced  in  the  inunature,  but  not  in 
the  mature,  edible  portions  of  the  source 
food  plant,  but,  in  the  recipient  plant, 
the  pesticidal  substance  is  present  in  the 
mature,  edible  portions. 

(3)  The  pesticidal  substance  is  from  a 
source  food  plant  normally  cooked  or 
processed  prior  to  consumption  and  is 
produced  in  a  recipient  plant  that  is  not 
normally  cooked  or  processed  prior  to 
consumption. 

(4)  The  pesticidal  substance  is  derived 
from  a  source  food  plant  that  is  not  a 
major  crop  for  human  dietary 
consumption  and  is  introduced  into  a 
recipient  plant  that  is  a  major  crop  for 
human  dietary  consumption. 

"Sexually  compatible,"  when 
referring  to  plants,  means  capable  of 
forming  a  viable  zygote  through  the 
fusion  of  two  gametes,  including  the  use 
of  bridging  crosses  or  wide  crosses 
between  plants. 

"Source  food  plant"  means  the  donor 
of  the  genetic  material  that  encodes  for 
a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

"Wide  crosses,"  between  plants, 
means  to  facilitate  the  formation  of 
viable  zygotes  through  the  use  of 
surgical  alteration  of  the  plant  pistil, 
bud  pollination,  mentor  pollen, 
immunosuppressants,  in  vitro 
fertihzation,  pre-  and  post-pollination 
hormone  treatments,  manipulation  of 
chromosome  nimibers,  embryo  culture, 
or  ovary  and  ovule  cultures,  or  any 


other  technique  that  the  Administrator 
determines  meets  this  definition. 

The  Agency  is  also  proposing  an 
alternative  approach  that  uses  a 
standard  that  relies  primarily  on  the 
taxonomic  grouping  of  genus  as  a 
measure  of  relatedness  between  plants 
(for  more  discussion  of  this  alternative 
approach,  see  Unit  IV.C.2.  of  this 
document  and  the  proposal  published 
elsewhere  in  todays  issue  of  the  Federal 
Register  entitled  "Plant-pesticides; 
Proposed  Exemption  from  the 
Requirement  of  a  Tolerance  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act." 

b.  Exemption  from  the  requirement  of 
a  tolerance  for  nucleic  acids  produced 
in  plants  as  part  of  a  plant-pesticide. 
This  proposed  exemption  would  exempt 
nucleic  acids  (i.e.,  deoxyribonucleic 
acid  (DNA)  and  ribonucleic  acid  (RNA)) 
from  the  requirement  for  a  food 
tolerance  when  produced  in  plants  as 
part  of  a  plant-pesticide  active  or  inert 
ingredient  (refer  to  Unit  IV.B.l.  of  this 
document  for  a  discussion  of  the 
definition  of  plant-pesticide  active  and 
inert  ingredients).  The  proposed 
exemption  is  as  follows: 

Residues  of  nucleic  acids  produced  in 
living  plants  as  part  of  a  plant-pesticide 
active  or  inert  ingredient,  including  both 
deoxNTibonucleic  and  ribonucleic  acids,  are 
exempt  from  the  requirement  of  a  tolerance. 

For  the  purposes  of  this  exemption, 
"nucleic  acids"  means  ribosides  or 
deoxyribosides  of  adenine,  thymine, 
guanine,  cytosine,  and  uracil  and  the 
polymers  of  these  ribosides  and 
deoxyribosides  and  does  not  apply  to 
nucleic  acid  analogues. 

c.  Exemption  from  the  requirement  of 
a  tolerance  for  viral  coat  proteins 
produced  in  plants.  EPA  proposes  to 
exempt  from  the  requirement  of  a 
tolerance  coat  proteins  from  plant 
viruses  when  they  are  produced  by 
plants  to  enable  the  plants  to  resist  viral 
infection.  The  proposed  exemption  is  as 
follows: 

Residues  of  coat  proteins  from  plant 
viruses,  or  segments  of  the  coat  proteins, 
produced  in  living  plants  as  plant-pesticides 
are  exempt  from  the  requirement  of  a 
tolerance. 

2.  Rationale  for  exemptions  under 
FFDCA.  There  are  circumstances  where 
EPA  believes  that  plant-pesticides 
should  be  reviewed  by  EPA  either  to  set 
a  tolerance  or  issue  an  exemption  from 
the  requirement  of  a  tolerance.  In 
general,  EPA  believes  that  plant- 
pesticides  resulting  in  significantly 
different  dietary  exposiues  than  those 
that  already  occur  should  be  subject  to 
EPA  review  under  FFDCA  tolerance 
procedures.- 


a.  Exemption  from  the  requirement  of 
a  tolerance  for  categories  of  plant- 
pesticides  that  would  not  result  in  neiv 
dietary  exposures.  Many  substances 
having  pesticidal  activity  occur 
naturally  in  the  edible  parts  of  plants 
(i.e.,  they  are  inherent  to  the  plant)  and 
have  long  been  accepted  as  part  of  the 
human  diet.  The  safety  of  foods 
containing  these  substances  is 
demonstrated  by  extensive  consumption 
and  experience.  For  many  foods,  the 
inherent  toxicants  they  may  contain, 
including  pesticidal  substances,  are 
known  (Ref.  5).  Also,  the  established 
practices  that  plant  breeders  employ  in 
selecting  and  developing  new  plant 
varieties,  such  as  chemical  analyses, 
taste-testing  and  visual  analyses,  have 
historically  proven  to  be  reliable  for 
ensuring  food  safety.  That  there  are  few 
examples  of  new  plant  varieties  causing 
food  safety  concerns,  despite  the  large 
numbers  of  new  varieties  introduced 
into  commerce  each  year,  is  a  reflection 
of  the  effectiveness  of  this  process. 
Moreover,  consumer  experience  with 
the  handling  and  preparation  of  food 
from  these  plants  contributes  to  the 
safety  of  food  from  these  plants. 

(i)  Plant-pesticides  from  closely 
related  plants.  This  proposed  exemption 
is  based  upon  the  premise  that  new 
dietary  exposures  would  not  likely  arise 
for  plant-pesticides  produced  in  food 
plants  if  the  genetic  material  leading  to 
the  production  of  the  plant-pesticide  is 
derived  from  closely  related  plants.  In 
establishing  this  exemption,  EPA  is 
proposing  to  use  a  standard  that  is 
similar  to  the  standard  proposed  for  an 
exemption  for  plant-pesticides  under 
FIFRA  (see  Unit  IV.B.  of  this  document). 
That  standard  would  be  sexual 
compatibility.  Under  both  statutes,  this 
standard  would  be  used  as  a  measure  of 
relatedness  between  plants.  However, 
under  FFDCA.  the  standard  of  sexual 
compatibility  must  be  examined 
specifically  within  the  context  of  the 
food  supply  and  dietary  consumption. 
The  Agency  believes,  based  on  the 
experience  with  sexually  compatible 
plants  (see  Unit  IV.B.  of  this  document), 
that  most  plant  varieties  developed  by 
plant  breeders  using  genetic  material 
from  plants  that  meet  the  sexually 
compatible  standard  produce  food  that 
is  safe  for  human  consumption  and/or 
that  appropriate  processing  procedures 
are  widely  known  and  routinely  used  by 
consumers  in  preparation  of  food  from 
such  sources. 

As  under  FIFRA,  EPA  proposes  to 
extend  the  concept  of  sexual 
compatibility  to  include  wide  crosses 
because  wide  crosses  are  commonly 
used  to  expand  the  gene  pool  for 
varietal  improvement  and,  as  discussed 
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earlier.  EPA  believBs  that  the  fact  that 
wide  crosses  can  produce  a  viable 
zygote  indicates  a  fairly  high  degree  of 
relatedness  between  parental  plants. 
The  Agency  is  considering,  for  this 
exemption,  a  second  option  based 
primarily  on  the  taxonomic  standard  of 
genus  rather  than  on  sexual 
compatibility.  Under  this  approach,  a 
plant-pesticide  would  be  exempt  if  it 
were  derived  from  a  plant  within  the 
same  genus  as  the  recipient  plant.  The 
Agency  recognizes  that  some  plants  that 
are  closely  related  (as  evidenced  by 
sexual  compatibility)  are  not  classified 
in  the  same  genus.  Under  this 
alternative  option,  the  Agency  would 
extend  the  exemption  to  plant- 
pesticides  derived  from  plants  in  these 
populations,  as  well  as  to  intrageneric 
plant-pesticides.  Therefore,  if  a  plant- 
pesticide  is  derived  from  a  plant  outside 
of  the  same  genus,  sexual  compatibility 
between  the  two  plants  would  need  to 
he  demonstrated.  The  language  defining 
this  option  would  be  as  follows. 
[Residues  of  pesticidal  substances  produced 
in  living  plants  as  plant-pesticides  are 
exempt  from  the  requirement  of  a  tolerance 
il:| 

The  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the    - 
production  of  a  pesticidal  substance: 

(1)  Is  derived  from  plants  that  are  within 
the  same  genus  as  the  recipient  plant 
(regardless  of  sexual  compatibility)  or,  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant;  and 

(2)  Has  never  been  derived  from  a  source 
outside  the  same  genus  that  is  not  sexually 
compatible  with  the  recipient  plant. 

For  a  more  detailed  analysis  of  EPA's 
preferred  approach  and  Option  2,  refer 
to  the  Federal  Register  document 
published  elsewhere  in  today's  issue  of 
the  Federal  Register  entitled,  "Plant- 
pesticides;  Proposed  Exemption  from 
the  Requirement  of  a  Tolerance  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act." 

(ii)  Plant-pesticides  derived  from  food 
plants  that  are  not  closely  related  with 
the  recipient  plant.  There  are 
circumstances  where  experience  with 
exposure  can  be  inferred  for  plant- 
pesticides  introduced  into  food  plants 
from  other  food  plants  that  are  not 
closely  related  to  the  recipient  plant. 
For  plant-pesticides  derived  from  a  food 
plant  that  is  not  sexually  compatible 
with  the  recipient  food  plant,  there  is 
experience  with  exposure  because  both 
plants  have  contributed  to  the  food 
supply.  Thus,  the  Agency  is  proposing 
to  exempt  from  the  requirement  of  a 
tolerance  plant-pesticides  derived  from 
food  plants  that  are  not  closely  related 
to  the  recipient  plant,  if  there  would  not 
be  significantly  different  dietary 


exposures  when  the  plant-pesticide  is 
produced  in  the  recipient  food  plant. 

The  Agency  has  defined  a  set  of 
criteria  to  determine  whether 
significantly  different  dietary  exposures 
from  the  these  plant-pesticides  will 
occur.  For  example,  if  a  pesticidal 
substance  is  normally  only  produced  in 
inedible  portions  or  immature  fruit  of 
the  food  plant,  the  Agency  would 
require  a  tolerance  review  if  the 
modified  food  plant  were  to  produce 
that  substance  in  its  mature  fruit  or 
edible  portions.  For  example,  tomatine 
is  a  toxicant  produced  in  much  higher 
amounts  in  immature  tomato  fruit  (that 
is  normally  eaten)  than  it  is  in  the  fruit. 
If  the  genetic  material  leading  to  the 
production  of  tomatine  were  introduced 
into  a  plant  for  pesticidal  purposes  such 
that  the  tomatine  were  produced  in  the 
mature  fiuit  as  it  is  in  the  immature 
fruit,  the  Agency  would  need  to  conduct 
a  tolerance  review  to  determine  whether 
a  tolerance  is  necessary  to  protect  the 
public  health.  Similarly,  if  a  pesticidal 
substance  is  produced  in  a  food  that  is 
almost  always  cooked  or  processed  prior 
to  consumption,  the  Agency  would 
want  to  conduct  a  tolerance  review  if 
another  food  plant  that  is  not  cooked  or 
processed  prior  to  consumption  is 
modified  to  produce  the  substance.  For 
example,  some  beans  are  rich  in  lectins, 
glycoproteins  that  are  natural  toxicants. 
Soaking  and  cooking  the  beans  destroys 
the  lectins.  If  the  genetic  material 
encoding  lectins  were  transferred,  for 
pesticidal  purposes,  from  beans  to  a 
plant  which  is  not  normally  cooked 
(e.g..  lettuce),  the  Agency  would  need  to 
conduct  a  tolerance  review.  A 
significantly  different  dietary  exposure 
could  also  result  if  a  widely  consumed 
food  staple  such  as  com  is  modified  to 
produce  a  pesticidal  substance  from  a 
food  crop  with  minor  consumption  such 
as  eggplant. 

EPA  is  also  considering  adding 
another  criterion  to  the  exemption  from 
the  requirement  of  a  tolerance  for 
categories  of  plant-pesticides  that  would 
not  result  in  new  dietary  exposures 
(Unit  IV.C.l.a.  of  this  document).  This 
criterion  would  address  the  potential  for 
allergenicity  of  plant-pesticides  in  food. 
Under  this  criterion,  if  a  plant-pesticide 
is  derived  from  a  commonly  allergenic 
food,  the  plant-pesticide  would  not  be 
exempt  from  tolerance  requirements  and 
the  Agency  would  conduct  a  tolerance 
review  on  a  case-by-case  basis  to 
determine  whether  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance.'establish  a  tolerance,  or  deny 
a  tolerance.  Some  examples  of  foods 
that  commonly  cause  an  allergenic 
response  are  milk,  eggs,  fish,  Crustacea, 


molluscs,  tree  nuts,  w^heat,  and  legumes 
(particularly  peanuts  and  soybeans). 

b.  Nucleic  acids  in  plants.  The 
Agency  is  also  proposing  to  exempt 
from-  the  requirement  of  a  tolerance 
nucleic  acids  produced  in  plants  as  part 
of  plant-pesticide  active  or  inert 
ingredients.  Nucleic  acids 
(deoxyribonucleic  and  ribonucleic  acid) 
are  present  in  the  cells  of  every  living 
organism,  including  plants, 
microorganisms,  and  animals.  Because 
nucleic  acids  are  ubiquitous  in  the  food 
supply  and  lack  any  toxicity  when  they 
are  consumed  in  food,  EPA  believes  that 
a  tolerance  for  nucleic  acids  is  not 
necessary  to  protect  the  public  health 
(see  the  proposal  published  elsewhere 
in  todays  issue  of  the  Federal  Register 
entitled  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  for  Nucleic 
Acids  Produced  in  Plants"  for  a  more 
detailed  discussion). 

c.  Coat  proteins  from  plant  viruses. 
The  Agency's  proposal  for  exempting 
coat  proteins  from  plant  viruses  is  based 
on  virus-infected  plants  having  always 
been  a  part  of  the  human  and  domestic 
animal  food  supply  without  detectable 
adverse  human  health  effects.  There  is 
no  evidence  of  any  plant  virus  being 
able  to  rephcate  in  mammals  or  other 
vertebrates.  In  addition,  the  exemption 
will  only  apply  when  the  portion  of  the 
viral  genome  coding  for  the  whole  coat 
protein  or  a  sub-component  of  the  coat 
protein  will  be  expressed  in  the  plant. 
This  portion  of  the  viral  genome  by 
itself  is  incapable  of  forming  infectious 
particles.  Since  whole,  intact  plant 
viruses  are  not  known  to  cause 
untoward  human  health  effects,  it  is 
reasonable  to  assume  that  a  subunit  of 
these  viruses  will  not  be  harmful  (see 
the  proposal  pubUshed  elsewhere  in 
todays  issue  of  the  Federal  Register 
entitled  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  Viral  Coat    ■ 
Proteins  Produced  in  Plants"  for  a  more 
detailed  discussion). 

D.  Plant-pesticides  and  Plant  Regulators 

As  discussed  in  Unit  III.  of  this 
document.  FIFRA  section  2(u)  defines 
"pesticide"  as;  ". .  .(2)  any  substance  or 
mixture  of  substances  intended  for  use 
as  a  plant  regulator.  defoUator.  or 
desiccant.  .  . ."  FIFRA  section  2  also 
defines  "plant  regulator"  as  ". .  .any 
substance  or  mixture  of  substances 
intended,  through  physiological  action, 
for  accelerating  or  retarding  the  rate  of 
growth  or  rate  of  maturation,  or  for 
otherwise  altering  the  behavior  of  the 
plants  or  the  produce  thereof. . . ."  With 
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regard  to  substances  applied  to  plants, 
this  definition  has  been  interpreted  to 
include,  for  example,  plant  hormones 
(e.g..  auxin,  gibberellin,  cytokinin  and 
ethylene).  In  the  area  of  plant- 
pesticides,  the  issue  arises  as  to  which 
substances  produced  by  a  plant  should 
be  considered  plant  regulators,  as  a 
result  of  a  change  in  the  physiology  of 
the  plant,  and  therefore,  pesticides, 
subject  to  regulation. 

At  the  time  that  the  term  "plant 
regulator"  was  added  to  the  definition 
of  pesticide,  in  1959,  Congress 
addressed  substances  applied  to  plants 
but  did  not  address  how  the  definition 
applied  to  substances  produced  in 
plants.  EPA  beheves  this  is  because  the 
technology  to  develop  plant  varieties 
expressing  substances  using  genetic 
information  derived  from  diverse 
sources  (e.g.,  outside  the  plant  kingdom) 
was  not  in  existence,  and  thus,  Congress 
did  not  provide  direct  guidance  on  the 
implications  of  the  definition  of  plant 
regulator  for  substances  produced  in 
plants. 

EPA,  therefore,  believes  that  it  has  the 
discretion  to  develop  a  reasonable 
approach  to  defining  what  constitutes  a 
plant  regulator  for  substances  produced 
in  plants.  In  developing  this 
interpretation,  EPA  looked  at  previous 
Congressional  action  relating  to  "plant 
regulators,"  plant  science,  the 
traditional  roles  of  EPA  and  FDA  in  this 
area,  and  the  extent  to  which  risk 
concerns  would  go  ujiaddressed  if  EPA 
did  not  include  certain  plant  substances 
in  the  definition  of  "plant  regulator." 

While  Congress  has  not  spoken  on  the 
full  extent  of  the  definition  of  "plant 
regulator,"  it  has  given  some  guidance 
on  what  it  does  not  consider  to  be  plant 
regulators  through  exclusions  to  the 
definition  in  FIFRA  itself.  For  example. 
Congress  specifically  excluded 
"substances  to  the  extent  that  they  are 
intended  as  plant  nutrients,  trace 
elements,  nutritional  chemicals,  plant 
inoculants,  and  soil  amendments." 
Arguably,  Congress  recognized  that  no 
purpose  would  be  served  by  requiring 
substances  such  as  plant  nutrients  to  be 
regulated  as  "pesticides." 

In  1972,  Congress  added  the  vitamin- 
hormone  horticultural  product 
exclusion  to  the  definition  of  plant 
regulator.  This  exclusion  provides  that 
"the  term  plant  regulator  shall  not  be 
required  to  include  any  of  such  of  those 
nutrient  mixtures  or  soil  amendments  as 
are  commonly  known  as  vitamin- 
hormone  horticultural  products, 
intended  for  improvement, 
maintenance,  survival,  health,  and 
propagation  of  plants,  and  as  are  not  for 
pest  destruction  and  are  non-toxic, 
nonpoisonous  in  the  undiluted 


packaged  concentration"  (FIFRA 
section  2(v)  emphasis  added).  This 
exclusion  can  be  used  as  a  reasonable 
starting  point  for  EPA's  identification  of 
the  types  of  substances  that  fall  within 
its  jurisdiction. 

Another  factor  that  the  Agency 
considered  in  developing  its  approach 
to  "plant  regulators"  was  harmonization 
with  the  traditional  split  between  EPA 
and  FDA  jurisdiction  imder  FFDCA. 
The  reorganization  plan  of  1970 
generally  placed  the  FFDCA 
responsibility  for  setting  tolerances  for 
pesticide  residues  in  food  under  EPA's 
jurisdiction  and  the  responsibifity  for 
regulating  all  other  substances  in  food 
under  FDA's  jurisdiction.  FDA 
traditionally  regulates,  for  example, 
substances  in  food  that  are  used  for 
improved  food  processing  or  improved 
nutritional  content.  The  issue  here, 
therefore,  is  not  whether  or  imder  what 
statutory  authority  a  substance  will  be 
regulated.  Rather,  the  issue  is  who  will 
regulate.  If  a  substance  is  defined  by 
FIFRA  as  a  pesticide,  it  is  subject  to 
EPA's  regulatory  authority.  If  the 
substance  is  not  a  pesticide  imder 
FIFRA,  FDA  has  regulatory 
responsibihty.  EPA  beUeves  it  is 
reasonable  to  develop  a  plant  regulator 
interpretation  for  plant-pesticides  that 
provides  for  FDA  to  regulate  the  types 
of  substances  that  it  has  experience  and 
expertise  in  regulating  and  that  avoids 
regulation  by  EPA  as  "pesticides," 
substances  that  relate  to  nutrition  and 
food  quality.  Accordingly,  EPA  is 
proposing  the  following  interpretation 
of  "plant  regulator"  for  the  purpose  of 
determining  which  substances  produced 
by  a  plant  as  a  result  of  changes  in  the 
plant's  physiology  should  be  considered 
to  be  "pesticides,"  subject  to  EPA's 
regulatory  jurisdiction.  EPA  believes 
that  this  interpretation  is  consistent 
with  Congress"  intent  of  including  a 
category  of  substances  they  termed 
"plant  regulators,"  or  at  least  certain 
types  of  growth  regulators,  within  the 
definition  of  pesticide. 

A  substance  that  is  produced  in  a 
plant  as  a  result  of  a  change  in  the 
plant's  physiology  would  be  considered 
a  plant  regulator  if: 

It  is  intended  to  accelerate  or  retard 
the  rate  of  growth  or  rate  of  maturation, 
or  alter  the  behavior  of  the  plants  and 
meets  one  of  the  following  criteria: 

(1)  Is  a  plant  hormone. 

(2)  Acts  to  prevent,  destroy,  repel,  or 
mitigate  a  pest. 

(3)  Is  toxic  in  concentrations  found  in 
the  plant  (undiluted  package). 

Plant  hormones  that  are  produced  in 
plants  as  the  result  of  an  intentional 
change  in  the  plants'  physiology  would 
be  considered  plant  regulators.  As  plant 


regulators,  they  would  also  be 
considered  a  plant-pesticide  and  under 
EPA's  authority.  However,  EPA  believe*! 
that  some  of  these  substances  would  be 
candidates  for  exemption  from 
regulation  under  FIFRA  imder  the 
exemption  of  plant-pesticides  derived 
from  closely  related  plants  (see  Unit 
IV.B.l.c.i.  of  this  document  and  the 
proposal  published  elsewhere  in  today's 
issue  of  the  Federal  Register  entitled  ' 
"Plant-pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule").  EPA  is  also 
considering  extending  the  exemption  of 
plant-pesticides  that  act  primarily  by 
affecting  the  plant  to  include  substances 
such  as  plant  hormones  (see  Unit 
rV.B.l.c.i.  of  this  preamble  and  the 
proposal  published  elsewhere  in  today's 
issue  of  the  Federal  Register  entitled 
"Plant-pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"). 

A  few  examples  of  substances 
expressed  in  plants  that  would  not  be 
considered  plant  regulators  and 
therefore  not  under  EPA's  authority  are: 
(1)  Substances  intended  to  alter  the 
nutritional  composition  of  the  plant;  (2) 
substances  intended  to  enhance  the 
plant's  resistance  to  chemical 
herbicides;  and  (3)  substances  intended 
to  alter  the  flavor  or  the  texture  of  the 
food. 

V.  Regulatory  Process  Under  FIFRA 
and  FFDCA 

This  section  outlines  the  process  EPA 
proposes  to  follow  for  plant-pesticides 
subject  to  FIFRA  and/or  FFDCA 
requirements.  It  describes  the  options 
that  EPA  is  evaluating  for  its  approach 
to  the  regulation  of  testing  of  plant- 
pesticides  and  includes  current 
proposed  Agency's  thinking  for  sale  or 
distribution  of  a  plant-pesticide.  In  the 
future,  EPA  will  propose  regulations 
concerning  the  procedures  for  plani- 
pesticides  under  FIFRA  (e.g.,  EUPs  and 
labeling). 

In  the  period  before  procedures  that 
are  specific  for  plant-pesticides  are 
finalized,  existing  regulations  (e.g.,  40 
CFR  parts  156, 158,  and  172)  will  be 
used  as  the  basis  for  plant-pesticide 
regulatory  procedures.  However,  the 
Agency  is  aware  that  many  of  these 
existing  procedures  may  not  be 
appropriate  for  plant-pesticides,  and 
encourages  producers  to  contact  EPA  on 
a  case-by-case  basis. 

Producers  of  plant-pesticides  should 
be  aware  that  having  no  obligations 
under  one  of  the  statutes  (FIFRA  or 
FFDCA)  does  not  necessarily  mean  that 
there  are  no  obligations  under  the  othe/ 
statute.  Producers  should  therefore 
evaluate  the  requirements  of  both 
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statutes  before  reaching  a  determination 
on  their  responsibilities. 

Producers  should  also  be  aware  that  if 
certain  plant-pesticides  present 
unreasonable  risk  and  there  are  limited 
or  no  risk  mitigation  options  available  to 
the  Agency  for  certain  plant-pesticides 
submitted  for  registration,  the  Agency 
would  not  be  able  to  register  the  plant- 
pesticides.  Potential  registrants  are 
again  encouraged  to  consult  with  EPA 
for  guidance  early  in  the  product 
development  cycle. 

'\.  Testing  of  Plant-pesticides 

The  following  unit  outlines  EPA's 
preferred  approach  to  when  a  producer 
would  contact  EPA  under  FIFRA  and 
FFDCA  during  testing  of  a  plant- 
pesticide.  The  procedures  are  laid  out  in 
terms  of  whether  the  crop  would  be 
used  as  food  and/or  feed  since  this 
question  is  among  the  Hrst 
considerations  in  determining  when  to 
contact  EPA. 

1 .  Food  and/or  feed  use.  This  unit 
gives  guidance  as  to  when  a  producer 
would  have  obligations  under  FFDCA 
and  FIFRA  if  a  plant-pesticide  is  tested 
in  a  crop/plant  used  for  food  and/or 
feed  or  if  any  adjacent  food/feed  plants 
would  produce  the  plant-pesticide. 

a.  FFDCA  requirements.  The  FFDCA 
requirements  for  a  plant-pesticide 
would  be  based  on  the  following 
considerations. 

(i)  Existing  exemption  from  the 
requirement  of  a  tolerance.  If  there  is  an 
existing  exemption  from  the 
requirement  of  a  tolerance  for  the  plant- 
pesticide  in  the  crop/plant  to  be  tested 
(e.g.,  if  EPA's  proposed  tolerance 
exemptions  published  elsewhere  in 
todays  issue  of  the  Federal  Register), 
there  would  be  no  further  obligations 
under  FFDCA. 

(ii)  Containment.  A  tolerance  review 
would  not  be  required  for  the  test  if  the 
crops/plants  containing  the  plant- 
pesticide  are  tested  in  a  way  that 
ensures  adequate  containment  within 
the  test  site  of  the  genetic  material 
necessary  for  the  production  of  the 
pesticidal  substance.  "Adequate 
containment"  in  this  context  would 
include  ensuring  any  adjacent  crops,  to 
be  used  as  food,  do  not  express  the 
plant-pesticide  as  a  result  of  successful 
pollination  by  the  plant  used  to  test  the 
plant-pestidde. 

(iii)  Crop  destruct.  A  tolerance  review 
would  not  be  required  for  the  test  if  all 
crops  within  the  test  site  are  destroyed 
or  used  for  experimental  purposes  only. 

(iv)  Petition  for  temporary  tolerance 
or  exemption.  If  there  is  no  existing 
exemption  from  the  requirement  of  a 
tolerance  for  the  plant-pesticide,  if  ^ 
containment  is  not  adequate  or  the  crop 


is  not  destroyed,  a  petition  for  a 
temporary  tolerance,  a  full  tolerance,  or 
an  exemption  from  the  requirement  of  a 
tolerance  must  be  submitted  to  the 
Agency,  as  described  at  40  CFR  180.7 
and  180.31.  Such  a  crop  carmot  be  sold 
or  distributed  for  use  as  food  or  feed 
unless  a  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  has  been 
obtained  for  the  plant-pesticide  in  that 
crop  and  the  plant-pesticide  residues 
fall  within  the  tolerance  limits. 

b.  FIFRA  requirements.  Prior  to 
registration,  if  a  plant-  pesticide  is 
produced  in  a  crop/plant  that  is  to  be 
used  as  food  or  feed  (condition  (iv) 
above)  at  any  field  test  acreage, 
producers  would  apply  for  an 
Experimental  Use  Permit  (EIJP)  for  that 
plant-pesticide  under  FIFRA. 

2.  Nonfood  and  nonfeed  use.  This 
unit  describes  when  a  producer  would 
have  obligations  under  FFEXZA  and 
FIFRA  if  the  plant-pesticide  is  used  in 
a  crop  or  plant  that  will  not  be  used  for 
food  and/or  feed. 

a.  FFDCA  requirements.  If  a  plant- 
pesticide  is  produced  in  a  crop/plant 
that  will  not  be  used  as  food  and/or 
feed,  there  would  be  no  requirements 
under  FFDCA  as  long  as  the  genetic 
material  is  adequately  contained  to 
avoid  successful  transfer  and  expression 
of  the  plant-pesticide  in  adjacent  crops. 
(Refer  to  Unit  V.A.l.a.(ii}  and  (iii).  above 
for  conditions  of  containment  and  crop 
destruction  under  which  there  are  no 
FFDCA  requirements.) 

b.  FIFRA  requirements.  If  a  plant- 
pesticide  is  produced  in  a  crop/plant 
that  will  not  be  used  as  food  and/or 
feed,  an  Experimental  Use  Permit  would 
be  required  under  the  following 
conditions. 

(i)  Not  subject  to  the  Plant  Pest  Act. 
If  a  plant-pesticide  is  produced  in  a 
plant  that  is  not  subject  to  the  authority 
of  the  Plant  Pest  Act,  an  EUP  would  be 
required  at  first  field  introduction.  This 
EUP  requirement  would  extend  to  plant- 
pesticides  in  plants  that  are  not  within 
the  statutory  jiirisdiction  of  the  Plant 
Pest  Act,  including  those  for  which 
APHIS  has  made  a  determination  of 
nonregulated  article  status  (58  FR 
17044). 

(ii)  Acreage  requirements  for  plant- 
pesticides  in  plants  subject  to  the  Plant 
Pest  Act.  For  plant-pesticides  produced 
in  plants  that  are  (1)  subject  to  the 
audiority  of  the  Plant  Pest  Act  and  (2) 
not  used  as  food  or  feed,  an  EUP  would 
be  required  when  one  of  the  following 
two  conditions  is  met. 

(A)  Acn  ^ge  limit  for  individual  field 
test.  An  EUP  generally  would  be 
required  if  an  individual  field  test  for  a 
plant-pesticide  in  a  particular  crop  will 
be  on  greater  than  10  acres  of  land.  Once 


a  requirement  for  an  EUP  has  been 
triggered,  if  there  are  other  field  test  site 
locations,  for  that  plant-pesticide,  of  less 
than  10  acres  that  would  also  be  planted 
in  the  same  year,  they  would  be 
included  in  the  EUP.  If  a  field  test  site 
of  greater  than  10  acres  is  planted  for  a 
crop  that  is  producing  more  than  one 
plant-pesticide,  all  field  test  sites  for 
each  of  the  plant-pesticides  would  be 
included  in  the  EUP  if  these  field  tests 
would  occur  in  the  same  year. 

(B)  Upper  cumulative  acreage  limit 
for  field  tests.  Notwithstanding  (A) 
above,  an  EUP  would  be  required  if  the 
cumulative  acreage  of  all  field  tests  for 
the  plant-pesticide  in  a  particular  crop 
exceeds  50  acres  of  land  regardless  of 
the  acreage  of  individual  field  sites. 

(iii)  Other  conditions  for  EUPs.  The 
Agency  could  grant  multi-year  EUPs  for 
plant-pesticides  under  certain 
conditions.  For  example,  a  multi-year 
EUP  could  be  appropriate  if  the  acreage 
of  the  field  sites  will  increase  yearly  but 
the  field  test  design  and  containment 
measures  for  the  field  sites  remain  the 
same  such  that  there  is  not  an  increased 
risk  for  nontarget  effects  or  outcrossing. 
In  addition,  producers  should  be  aware 
that  the  data  requirements  for  an  EUP 
may  not  be  different  from  the  data 
requirements  for  a  registration  of  the 
plant-pesticide  (see  Unit  VI.  of  this 
document). 

B.  Sale  or  Distribution 

1.  FFDCA.  If  a  plant-pesticide  is 
produced  in  a  crop  to  be  sold  or 
distributed  as  food  and/or  feed  and  is 
not  already  exempt  from  the 
requirement  of  a  tolerance,  the  Agency 
must  establish  a  tolerance  or  exemption 
from  the  requirement  of  a  tolerance 
before  sale  or  distribution. 

2.  FIFRA.  Before  sale  or  distribution 
of  a  plant-pesticide,  a  producer  would 
have  to  obtain  a  registration  for  the 
plant-pesticide  product,  unless  it  is 
otherwise  exempt,  as  described  in  this 

-document  (Unit  VLB.  of  this  document). 
The  plant-pesticide  product  consists  of 
the  active  ingredients  and  inert 
ingredients,  as  defined  in  Unit  IV. B.  of 
this  document,  EPA  anticipates  that  the 
plant-pesticide  product  would  be 
registered  for  use  in  a  particular  plant  or 
crop  (e.g.,  field  com).  While  the  Agency 
anticipates  that  most  registrations  of 
plant-pesticides  would  be  for  use  in  a 
particuliir  plant  or  crop,  there  may  be 
instances  where  a  registration  of  a  plant- 
pesticide  could  be  limited  to  a 
particular  variety  or  be  restricted  in 
some  other  way  if  risk  considerations 
warrant  such  a  restriction. 

In  terms  of  shipping,  EPA  does  not 
intend  to  change  the  status  of  the 
exemption  under  section  12(b)(5)  of 
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FIFRA  which  allows  the  shipping  of  a 
pesticidal  substance  under  the 
conditions  of  section  12(b)(5)  without 
being  subject  to  penalty  for  failure  to 
have  a  registration  or  EUP. 

C  Agency  Considerations  Underlying 
Regulator}'  Procedures  and  Alternative 
Approaches  for  Testing  of  Plant- 
pesticides 

1   Agency  considerations  underhnng 
FFDCA  regulatory  procedures.  Under 
FFDCA  at  the  field  testing  stage,  the 
Agency  will  generally  treat  plant- 
pesticides  as  it  treats  other  pesticides  in 
terms  of  when  EPA  regulatory  oversight 
begins.  Thus,  producers  will  be  subject 
to  FFDCA  requirements  when  the  crop 
plant  containing  the  plant-pesticide  is  to 
br  used  as  food  or  feed.  EPA  recognizes 
that  many  of  its  requirements  for 
addressing  feed  under  FFDCA  arise 
because  some  pesticidal  substances  may 
be  metabolized  or  stored  by 
domesticated  animals  in  ways  that 
expose  humans  to  these  pesticides  and/ 
or  their  residues  through  consumption 
of  meat  or  other  animal  products  (e.g., 
niilk  and  eggs).  EPA  also  recognizes  that 
the  possibility  that  consumers  might  be 
exposed  to  proteinaceous  plant- 
pesticides  through  such  animal 
products  is  extremely  low. 
Proteinaceous  plant-pesticides  are  likely 
tu  be  composed  of  the  same  constituents 
as  animal  protein  or  other  animal 
cellular  components,  and,  thus,  would 
roadily  enter  the  metabolic  cycles  of  the 
animal  cell.  For  proteins,  it  is  not 
anticipated  that  recalcitrant  residues 
will  be  generated  or  accumulated  in 
animals  used  as  sources  of  meat. 
However,  EPA  cannot  predict  that  all 
plant-pesticides  will  behave  as 
proteinaceous  plant-pesticides.  Thus, 
EPA  will  require  plant-pesticides  to  be 
subject  to  FFDCA  when  the  plants 
producing  the  plant-pesticide  are  used 
as  feed.  Data  requirements  associated 
with  the  tolerance  review  will,  however, 
be  imposed  recognizing  the 
characteristics  of  proteinaceous  plant- 
pesticides. 

2.  Agency  considerations  underlving 
FIFRA  regulatory  procedures.  The 
following  unit  describes  EPA's  rationale 
for  its  preferred  trigger  for  EUP's  and 
describes  alternative  approaches  to  the 
EUP  trigger  EPA  is  considering.  The 
preferred  approach  and  the  alternative 
approaches  address  testing  of  plant- 
pesticides  that  are  subject  to  the  Plant 
Pest  Act  and  are  not  used  as  food  and/ 
or  fieed  (conditions  described  in  Unit 
V.  A. 2.b.ii.  of  this  document). 

EPA  believes  some  type  of  oversight 
of  plant-pesticides  at  the  field  testing 
stage  is  appropriate.  Plant-pesticides 
are.  by  definition,  part  of  a  fiving 


organism.  Thus,  plant-pesticides  present 
unique  mechjinisms  by  which  they  can 
be  produced  and  spread  in  the 
environment.  Because  of  the  different 
risk  considerations  and  risk  mitigation 
measures  associated  with  plant- 
pesticides  than  with  traditional 
chemical  pesticides,  EPA  is  examining 
whether  the  10  cumulative  acre 
presumpUon  in  40  CFR  172.3  is 
appropriate  with  regard  to  plant- 
pesticides. 

Potential  risks  associated  with  tests  of 
plant-pesticides  will  depend  upon  a 
number  of  variables,  including  the  size 
of  the  test  plot,  the  biology  of  the  plant 
and  the  properties  of  the  pesticidal 
substance.  At  smaller  acreages,  tests  of 
plant-pesticides  can  usually  be  designed 
with  contaiimient  that  is  adequate  to 
minimize  the  spread  of  the  plants' 
genetic  material  beyond  the  test  site, 
thereby  limiting  the  spread  of  the  active 
ingredient  from  the  field  test  site. 
Successful  containment  of  the  genetic 
material  would  result  in  minimal 
exposure  of  humans  and  other  nontarget 
organisms  to  the  active  ingredient 
beyond  the  test  site. 

During  the  development  of  plant- 
pesticides,  depending  upon  the  biology 
of  the  plant  tested  and  the  location  of 
the  field  test  sites,  there  will  be  a  point 
at  which  it  will  be  impractical  to  try  to 
contain  the  spread  of  the  genetic 
material.  In  terms  of  risk,  the  Agency 
believes  its  oversight  of  plant-pesticides 
under  FIFRA  should  begin  at  &e  point 
when  contaimnent  is  impractical  and 
the  potential  for  significant  exposure  to 
nontarget  oreanisms  begins  to  increase. 

As  tests  ofplant-pesticides  progress  to 
larger  acreages,  the  potential  hazards  to 
nontarget  organisms  will  generally  be 
increased  because  of  the  potential  for 
significant  exposure  to  nontarget 
organisms  on  the  test  site.  In  addition, 
lack  of  adequate  containment  may  mean 
the  spread  of  the  active  ingredient  and 
subsequent  possible  environmental 
exposure  beyond  the  test  site.  Moreover, 
if  the  active  ingredient  is  spread  to 
neighboring  crops  used  for  food  and/or 
feed,  human  dietary  exposure  could 
occur. 

Under  any  of  the  options  put  forth  by 
EPA  for  EUP  thresholds  for  plant- 
pesticides,  EPA  would  retain  the 
authority  to  rebut  the  presumption  that 
an  EUP  is  not  required  for  certain  small- 
scale  testing.  Such  a  rebuttal  would  be 
based  on  risk/benefit  considerations. 
Thus,  EPA  may,  on  a  case-by-case  basis 
require  EUP's  for  testing  conducted  with 
plant-pesticides  at  acreages  smaller  than 
those  described  in  the  options.  EPA 
does  not  anticipate  requiring  EUP's  at 
acreages  below  the  threshold  triggering 
EUP  requirements  (regardless  of  which 


option  is  chosen)  ver>'  often,  and  when 
EPA  determines  that  such  an  EUP  is 
warranted,  EPA  will  pro\ide  notice  to 
the  producer  of  the  plant-pesticide 
being  tested. 

In  addition  to  risks  in  terms  of  hazard 
and  exposure,  EPA  considered  the 
following  in  developing  its  options  for 
the  threshold  for  EUPs  for  plant- 
pesticides:  (1)  Differences  in  the  traits  of 
plant-pesticides  (e.g..  the  delivery 
system  of  the  pesticide  in  that  plant- 
pesticides  are  produced  and  used  in  a 
living  plant)  in  comparison  to  more 
traditional  chemical  pesticides  (e.g.. 
they  are  applied  to  a  plant);  (2)  varietal 
development  procedures  used  in  the 
plant  breeding  industry  and  the  impact 
this  has  on  the  design  of  field  testing;  (3) 
USDA's  activities  under  the  Plant  Pest 
Act  for  transgenic  plants  (some  of  which 
will  be  engineered  to  express  plant- 
pesticides);  (4)  clarity  to  the  regulated 
and  other  communities;  (5)  EPA's 
traditional  approach  to  oversight  of  field 
testing  in  terms  of  establishing  acreage 
cutoffs  so  as  to  provide  regulator}' 
consistency;  and  (6)  costs  to  potential 
registrants  and  efficient  utilization  of 
Agency  resources. 

a.  EPA 's  preferred  approach:  single- 
site  acreage  threshold.  Under  its 
preferred  approach,  the  Agency  would 
use  the  concept  that  larger  acreage  for 
individual  field  sites  leads,  in  general, 
to  greater  exposures  and  greater 
potential  for  escape  from  biological 
containment.  Therefore,  the  Agency 
would  link  the  concept  of  greater 
exposure  to  an  acreage  cutoff  (i.e.,  10 
acres  for  a  single  field  test  site,  50 
cumulative  acres;  see  Unit  V.A.2.b.ii  of 
this  document).  EPA  recognizes  that  the 
acreage  cutoff  in  its  preferred  approach 
may  be  more  closely  correlated  with  the 
potential  for  larger  exposures  for  some 
crops  than  for  others.  However,  it 
believes  that  the  advantage  of  clarity 
and  predictability  associated  with  the 
acreage  cutoff  would  outweigh  this 
disadvantage.  In  addition,  EPA  would 
put  an  upper  limit  on  the  number  of 
cumulative  acres  that  could  be  planted 
without  an  EUP  because  multiple  sites 
of  larger  acreages  would  lead  to  an 
increased  potential  for  exposure  to 
nontarget  organisms  on  the  cimiulative 
acreage. 

b.  Alternative  approaches  for  testing 
ofplant-pesticides.  EPA  is  also 
considering  four  alternative  approaches 
to  triggers  for  Agency  oversight  for 
testing  of  plant-pesticides,  under  FIFRA 
section  5,  for  plant-pesticides  that  are 
subject  to  the  Plant  Pest  Act  and  are  not 
used  as  food/feed. 

(i)  Containment  as  trigger  for  EUP. 
EPA  seriously  considered,  and  may  yet 
choose  to  use  as  its  trigger  for  EUP 
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requirements,  the  concept  of 
containment.  Essentially,  once  a  plant 
can  no  longer  be  effectively  isolated 
biologically,  EPA's  EUP  requirements 
would  be  triggered.  To  be  isolated 
biologically  means  that  the  genetic 
material  of  the  plants  on  the  test  site 
does  not  have  a  significant  potential  for 
successfully  spreading  to  neighboring 
plants  (including  neighboring  crop 
plants)  through  sexual  recombination. 
The  concept  of  biological  isolation  is 
basic  to  USDA's  approach  and  use  of 
such  a  standard  by  both  agencies  could 
permit  a  smooth  transfer  of  oversight  for 
plant-pesticides  from  USD  A  to  EPA. 
The  disadvantage  of  using  this  approach 
for  EPA  and  for  potential  registrants,  is 
that  what  constitutes  "appropriate 
containment"  varies  from  crop  to  crop 
and  test  to  test.  EPA  is  concerned  that 
the  lack  of  a  clear  line  as  a  stemdard  may 
result  in  nimierous  consultations 
between  EPA  and  potential  registrants 
over  what  constitutes  appropriate 
contaiimient.  In  addition,  other  groups, 
such  as  the  pubUc  and  public  interest 
groups,  may  not  be  able  to  readily 
determine  whether  a  potential  registrant 
is  in  compliance  with  EPA 
requirements.  Finally,  there  are 
exposure  issues  (i.e.,  larger  potential  for 
exposure  on  individual  field  sites  at 
larger  acreages)  that  are  not  addressed 
by  this  alternative. 

(ii)  USDA/APHIS  determination  of 
nonregulated  status  as  trigger  for  EUP. 
A  second  alternative  approach  EPA  is 
considering  is  based  on  USDA's 
determination  of  nonregulated  article 
status  (58  FR  17044).  Under  this 
alternative,  producers  would  apply  to 
EPA  for  an  EUP  (or  registration)  at  the 
time  that  they  apply  to  APHIS  for  a 
determination  of  nonregulated  article 
status.  Although  this  approach  could 
potentially  minimize  dupUcative  efforts 
by  the  two  agencies,  it  lacks  regulatory 
clarity  and  consistency  as  to  when  a 
producer  would  have  to  comply  with 
EPA  requirements.  This  approach  may 
result  in  producers  being  uncertain  as  to 
when  they  should  contact  EPA.  The 
result  of  this  lack  of  regulatory  clarity 
could  be  producers  applying  to  EPA  too 
late  in  their  product  development  cycle. 

(iii)  Cumulative  acreage  in  a  single 
state  as  trigger  for  EUP.  The  third 
alternative  would  be  based  on  an 
acreage  trigger,  as  is  EPA's  preferred 
approach.  Under  this  approach,  an  EUP 
would  be  required  when  the  ciunulative 
acreage  in  any  one  state  exceeds  10 
acres.  This  alternative  would  allow 
producers  to  test  a  plant-pesticide  in  a 
number  of  different  locales  yet  limit 
exposure  to  the  plant-pesticide  in  any 
one  locale.  However,  this  approach  also 
lacks  regulatory  clarity  as  to  when 


producers  must  contact  EPA  if  a  number 
of  different  states  are  involved.  Other 
groups,  such  as  the  pubHc  and  public 
interest  groups  may  not  be  able  to 
readily  determine  whether  a  producer  is 
in  compliance  with  EPA  requirements. 
In  addition,  fairly  large  total  acreages  of 
testing  might  occur  since  up  to  10  acres 
could  be  tested  in  each  of  50  states.  The 
potential  for  exposure  to  nontarget 
organisms  and  outcrossing  to  wild 
relatives  could  be  greater  with  this 
alternative  than  for  the  preferred  or 
other  alternative  approaches. 

(iv)  Cumulative  acreage  as  trigger  (or 
EUP.  A  fourth  alternative  EPA  is 
considering  is  to  utilize  for  plant- 
pesticides  the  acreage  presumption  in 
the  current  EUP  regulations;  i.e.,  an  EUP 
is  presumed  not  to  be  required  at  less 
than  10  cumulative  acres  of  land.  The 
advantage  this  alternative  presents  is 
consistency  in  EPA's  EUP  regulations 
for  all  pesticides.  The  disadvantages  to 
this  approach  are  that  it  may  not 
correlate  well  with  current  plant 
breeding  procedures  (varietal  testing) 
that  can  require  a  number  of  field  sites 
of  smaller  acreages  and  it  may  result  in 
more  duplicative  efforts  by  EPA  and 
USDA. 

It  should  be  noted  that  EPA  has  not 
addressed  in  this  dociunent  how  it  will 
approach  aquatic  testing  of  plant- 
pesticides.  Producers  anticipating 
research  and  commerciaUzation 
activities  with  aquatic  plants  are 
encouraged  to  contact  the  Agency. 

D.  Labeling  Requirements  under  FIFRA 

Labehng  is  required  for  pesticides  that 
are  regulated  by  EPA  under  FIFRA. 
Labehng  includes  both  written  material 
accompanying  the  pesticide  and  labels 
on  or  attached  to  the  pesticide,  its 
container,  or  wrapper.  Labeling  thus 
may  have  different  forms.  A  pesticide 
which  does  not  meet  labeling 
requirements  is  considered  to  be 
misbranded  and  enforcement  action  can 
be  taken. 

The  Agency  recognizes  that  certain 
types  of  labeling  which  are  appropriate 
for  chemical  pesticides  will  not  be 
practical  for  plant-pesticides.  For 
example,  it  would  be  impractical  to 
require  labels  to  be  physically  attached 
to  the  plant- pesticide  itself  (i.e.,  the 
pesticidal  siibstance  and  the  genetic 
material  necessary  for  the  production  of 
the  substance)  at  any  point  in  the 
regulatory  process  (i.e.,  EUPs  or 
registration).  Therefore,  the  Agency  is 
considering  the  types  of  labeling  that 
would  be  appropriate  for  plant- 
pesticides  during  testing  and  at  the  time 
of  registration. 

Labehng  can  include  both 
prescriptive  and  informational 


components.  The  Agency  is  considering 
utilizing  both  these  types  of  labeling  for 
plant-pesticides.  For  example,  plant- 
pesticides  that  are  regulated  by  EPA  but 
are  not  yet  registered  (e.g.,  are  under  an 
EUP)  may  have  prescriptive  labeling 
that  would  set  forth  the  appropriate 
conditions  for  field  testing,  such  as 
geographic  location,  field  test  design, 
and  other  limitations.  The  Agency 
believes  that  this  type  of  labeling  would 
be  appropriate  at  this  point  in  the 
regulatory  process  because  the  Agency 
would  not  have  yet  made  a 
determination  that  the  plant-pesticide 
generally  will  not  result  in 
"unreasonable  adverse  effects"  without 
the  restrictions  specified  on  the  label. 
Thus,  the  prescriptive  labeling  would  be 
necessary  to  assure  there  would  not  be 
unreasonable  adverse  effects  during  the 
test  of  the  plant-pesticide. 

Plant-pesticides  that  are  registered 
would  also  have  prescriptive  labeling 
that  would  accompany  the  plant- 
pesticide  throughout  the  process  of 
developing  and  producing  the 
conmiercial  plant  variety  that  contains 
the  plant-pesticide.  Such  prescriptive 
labeling  would,  for  example,  specify  the 
EPA  registration  number,  the  ingredient 
statement,  and  the  plants/crops  in 
which  the  plant-pesticide  may  be 
produced.  It  is  unlikely,  however,  to 
include  many  of  the  limitations, 
discussed  above,  likely  to  be  used  for 
unregistered  plant-pesticides  because 
these  types  of  liniitations  would  not  be 
practical  for  registered  plant-pesticides. 
For  example,  limitations  such  as 
conditions  for  planting,  field  design,  or 
certain  geographical  restrictions  may 
not  be  practical  given  the  natiu«  of  the 
use  and  distribution  patterns  of  the 
plants  that  produce  the  plant-pesticide 
(e.g.,  farmers  saving  seed  for  replanting, 
the  potential  for  spread  of  the  plants' 
genetic  material).  In  some  cases  it  will 
be  appropriate  for  the  Agency  to  assiune 
that,  at  sale  or  distribution,  the  plant- 
pesticide  will  be  introduced  into  all 
plants/crops  (and  their  varieties)  that 
are  included  in  the  plant-pesUcide 
registration  (e.g.,  all  com  varieties).  The 
appropriateness  of  this  assimiption  will 
be  considered,  on  a  case-by-case  basis, 
by  EPA  in  its  assessment  of  whether  a 
plant-pesticide  produced  in  a  particular 
crop/plant  presents  "no  imreasonable 
adverse  effects." 

The  prescriptive  label  for  a  registered 
plant-pesticide  may  include  a  provision 
requiring  informational  labeling  on 
plants/seeds  containing  the  plant- 
pesticide  to  give  information  or  notice 
to  farmers  and  growers  of  the  plant- 
pesticide.  For  example,  informational 
labeling  of  this  type  could  be  attached 
to  bags  of  seeds  and  could  inform 
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farmers  of  the  type  of  pesticide  that  the 
plants  will  produce  and  against  which 
pest  it  is  active.  EPA  beheves  that  such 
informational  labeling  wdll  help  to 
prevent  unnecessary  application  of 
additional  pesticides  to  the  plants.  The 
prescriptive  label  may  require  that  the 
informational  labeling  accompanying 
plants  or  seeds  bear  other  necessary 
statements.  For  example,  the 
informational  label  could  be  required  to 
have  a  statement  that  informs  farmers 
and  growers  that  they  should  report  any 
adverse  effects  to  the  registrant  through 
an  address  or  telephone  number 
provided  on  the  label. 

E.  Import/Export  of  Plant-pesticides 

Unregistered,  exported  plant- 
pesticides  that  are  not  exempt  from 
FIFRA  regulation  will  be  subject  to  the 
Final  Export  Policy  Statement;  Rule  (40 
CFR  parts  168  and  169.  58  FR  9062). 
However,  the  Agency  recognizes  that 
some  of  the  labeUng  requirements  for 
e.xports  may  not  be  applicable  to  plant- 
pesticides  (e.g.,  net  weight  of  the  plant- 
pesticide  may  be  difficult  to  determine 
in  some  cases).  EPA  is  also  considering 
whether  to  require  an  informational 
label  on  exported  seeds/plants 
containing  a  registered  plant-pesticide 
that  contains:  (1)  Information  about  the 
type  of  plant-pesticide  produced  by  the 
plants  and  the  target  pest,  and  (2)  a 
statement  that  EPA's  determination  for 
registration  of  the  plant-pesticide  is 
based  solely  on  consideration  of  risks  in 
the  United  States  and  that  this 
determination  does  not  extend  to  use  in 
other  countries. 

If  an  imported  plant-pesticide  will  be 
used  for  pesticidal  purposes  (e.g.,  if  the 
seeds  are  sold  to  be  planted  and  the 
resulting  plants  are  intended  to  produce 
the  plant-pesticide),  the  producer  must 
apply  for  a  registration  of  the  plant- 
pesticide  under  FIFRA.  As  with  labeling 
for  exports,  certain  provisions  in  the 
"Notice  of  Arrival  of  Pesticides  and 
Devices"  (EPA  form  3540-1)  may  not  be 
applicable  to  plant-pesticides.  If  a 
producer  plans  to  import  seeds/plants 
that  contain  a  plant-pesticide,  a 
tolerance  or  exemption  from  the 
requirement  of  a  tolerance  must  be 
obtained  if  the  plants/seeds  will  be  used 
for  food  and/or  feed.  The  Agency 
encourages  producers  to  contact  EPA 
with  questions  concerning  procedures 
for  both  import  and  export  of  plant- 
pesticides. 

VI.  Information  Needs  Under  FIFRA 
andFFDCA 

A.  Introduction 

This  unit  describes  the  types  of 
information  EPA  would  need,  in 


general,  to  evaluate  a  plant-pesticide 
during  product  development  and  before 
the  pesticide  could  be  registered  for  sale 
or  distribution.  The  types  of  information 
the  Agency  vrauld  need  for  its 
evaluation  of  a  plant-pesticide  will 
depend  upon  a  number  of  variables, 
including  the  biology  of  the  plant  and 
the  proi}erties  of  the  pesticidal 
substance.  The  specifics  of  EPA's 
evaluation  of  testing  of  a  plant-pesticide 
(e.g.,  evaluation  of  containment)  will 
also  depend,  to  a  certain  extent,  on 
which  of  the  options  for  EUP  triggers 
apply  in  a  final  policy  statement  (i.e.. 
the  time  during  product  development 
that  a  producer  is  required  to  contact 
the  Agency  varies  depending  on  the 
option  selected  (see  Unit  V.  of  this 
document). 

This  unit  is  designed  to  give  general 
guidance  while  maintaining  an 
appropriate  flexibiUty  to  data  needs  for 
individual  cases.  It  covers  the  areas  of 
product  analysis,  environmental  fate, 
ecological  effects,  and  hvunan  health 
effects.  Producers  are  encouraged  to 
consult  with  the  Agency  on  the  types  of 
information  relevant  to  EPA's 
evaluation  of  their  particular  product. 

Although  plant-pesticides  present 
new  considerations  for  risk  assessment, 
the  framework  that  is  used  to  evaluate 
risks  for  chemical  and  biological 
pesticides  can  be  used  as  a  model  if  the 
unique  aspects  of  the  plant-pesticides 
are  taken  into  account.  The  major 
characteristic  of  plant-pesticides  that  is 
different  from  traditional  pesticides  is 
that  the  plant  itself  produces  the 
pesticidal  substance  rather  than  the 
pesticide  being  apphed  to  the  plant. 

Thus,  the  exposure  pattern  may  be 
very  different  for  plant-pesticides  than 
for  traditional  pesticides,  both  because 
of  how  the  pesticide  is  produced  and 
the  biology  of  plants.  This  different 
exposure  pattern  has  implications  for 
the  evaluation  of  field  tests  (e.g.,  the 
analysis  of  contaiiunent  of  the  test)  and 
for  exposures  resulting  from  sale  or 
distribution.  In  turn,  the  unique 
exposure  potential  may  involve 
different  non-target  or  endangered 
species  than  for  a  traditional  pesticide. 
However,  the  potential  for  causing 
adverse  health  effects  may  be  more 
circumscribed  than  for  traditional 
pesticides  because,  in  many  cases,  the 
only  significant  route  of  human 
exposure  may  be  oral. 

B-  General  Considerations  for  Product 
Development  and  Sale  or  Distribution 

1.  Product  development.  As  a  plant- 
pesticide  product  is  developed,  it  is 
usually  necessary  to  test,  in  the  field, 
plants  producing  the  pesticide.  At  this 
point,  EPA  may  not  have  extensive 


information  on  ecological  and  human 
health  effects  for  these  products. 
Unreasonable  adverse  effects  associated 
with  field  tests  can  be  minimized  by 
conducting  these  tests  under  conditions 
appropriate  to  ensure  containment. 
Adequate  containment  would  ensure 
that  exposure  of  humans  and  nontarget 
organisms  to  the  active  ingredient 
beyond  the  field  test  site  is  minimal. 
Thus,  for  field  testing  during  product 
development  the  Agency  would  need 
information  to  determine  whether 
containment  is  sufficient.  If 
contaiiunent  is  not  sufficient, 
information  to  determine  the  potential 
effects  of  the  uncontained  testing  would 
be  needed. 

Any  human  dietary  exposure  will 
require  a  tolerance,  or  exemption  from 
requirement  for  a  tolerance,  regardless 
of  the  stage  of  product  development  or 
the  size  of  the  field  tests.  Even  if  the 
crop  is  destroyed,  a  tolerance,  or 
exemption  fitjm  requirement  for  a 
tolerance,  may  be  necessary  if  there  is 
genetic  outcrossing  to  other  crops  that 
would  be  used  as  food  or  feed  (See  Unit 
V.  of  this  document).  Information 
addressing  health  ejects  thus  may  be 
necessary  to  allow  a  tolerance 
assessment. 

2.  Sale  or  distribution.  In  order  to 
assess  the  potential  exposure  when  a 
plant-|>esticide  is  sold  or  distributed. 
EPA  will  consider  whether  all  varieties 
of  a  crop  in  which  the  plant-pesticide  is 
registered  (see  Unit  V.B.  of  this 
document)  will  be  able  to  express  the 
pesticidal  substance.  Potential  exposure 
could  also  result  if  the  plant-pesticide  is 
expressed  by  plant  relatives  to  which 
the  genetic  material  encoding  the  plant- 
pesticide  could  be  transferred.  This 
analysis  of  exposure  is  a  comp>onent  in 
the  possible  identification  of  the  types 
of  nontarget  organisms  that  associate 
with  particular  types  of  crops/plants 
and  therefore  may  be  exposed  to  the 
pesticidal  substance.  This  type  of 
analysis  would  be  considered 
depending  on  the  plant-pesticide/plant 
combination.  In  addition,  sale  or 
distribution  will  often  involve  human 
dietary  exposure  and  may  thus  require 
information  to  address  those  risks  and 
to  support  a  tolerance  or  tolerance 
exemption. 

C.  Product  Analysis 

Product  analysis/characterization  data 
and  information  are  critical  for  assessing 
potential  risks  to  himians  and  the 
environment.  Product  characterization 
embraces  five  basic  areas:  (1) 
Identification  of  the  donor  organisms 
and  the  nucleotide  sequences  that  are 
inserted  into  the  recipient  plant;  (2) 
identification  and  description  of  the 
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vector  or  delivery  system  used  to  move 
the  nucleotide  sequences  into  the 
recipient  plant;  (3)  identification  of  the 
recipient  organism,  including 
information  on  the  insertion  of  the 
nucleotide  sequences  (e.g.,  stabiUty  of 
insertion);  (4)  chemical  characterization 
of  the  plant  pesticide  products;  and  (5) 
data  and  information  on  the  levels  of  the 
pesticidal  substances  in  the  recipient 
plant,  including  any  tissue  specificity  of 
expression. 

D.  Environmental  Fate  Analysis 

1.  Environmental  fate  risk  issues.  An 
acciu^te  assessment  of  the  fate, 
transport,  and  persistence  of  the 
pesticidal  gene  product  (pesticidal 
substance)  in  the  environment  is 
essential  to  the  entire  risk  assessment 
process.  This  information  will 
determine  if  there  is  adequate 
containment  during  product 
development  and  will  support  the 
ecological  non-larget  species  and  the 
health  effects  risk  assessments  for  sale 
or  distribution  of  the  products.  The 
following  enviroiunental  fate  risk  issues 
are  associated  with  field  tests  and  sale 
or  distribution  of  a  plant-pesticide: 

(1)  Increasing  the  ability  of  the 
modified  plant  to  survive  outside  of 
cultivation  through  the  introduction  of 
a  specific  trait. 

(2)  Gene  capture  and  expression  of  the 
introduced  trait  by  a  wild  or  weedy 
relative. 

(3)  Potential  for  a  trait  conferring  a 
selective  advantage  to  a  plant  in  a 
natural  plant  commimity  with  the  result 
of  increasing  the  "weediness"  of  that 
species. 

(4)  Environmental  fate  of  the 
pesticidal  substance.  The  dosage  to  soils 
after  plant  senescence  and  incorporation 
into  the  soil,  rate  of  degradation  or 
dissipation  and  transport  in  the 
environment.  Also  whether  or  not  the 
pesticidal  substance  is  either  exuded  or 
volatilized  from  the  plant  during  the 
growing  season,  resulting  in  a 
continuous  application  to  the 
environment. 

The  environmental  fate  of  plant- 
pesticides  introduced  into  the 
environment  is  composed  of  two  facets: 
the  movement  of  the  gene  encoding  for 
the  pesticidal  substance  (biological  fate) 
and  the  fate  of  the  pesticidal  substance 
itself  (chemical  fate).  Some  of  the 
mformation  about  the  biology  of  the 
plant  producing  the  plant-pesticide  may 
be  available  in  the  published  literature 
and  this  information  should  be  used  to 
address  the  biological  fate  risk  issues. 
There  are  several  points  of  information 
that  a  producer  should  consider  when 
developing  a  plant-pesticide  for  sale  or 
distribution  in  agriculture.  These  points 


of  information  are  presented  in  the 
Units  V1.D.2.  through  VI.D.4.  of  this 
document.  The  points  are  arranged  in  a 
tiered  framework  that  allows  for 
resolution  of  the  risk  issue  as  early  as 
possible  in  the  review  process. 

2.  Biological  fate  analysis.  The  first 
consideration  in  the  biological  fate 
analysis  is  whether  or  not  the  plant 
producing  the  plant-pesticide  can  exist 
under  other  than  cultivated  conditions. 
This  consideration  results  from  risk 
issue  (1)  in  Unit  V.D.I,  above. 

The  next  consideration  is  whether  or 
not  the  plant  producing  the  plant- 
pesticide  has  weedy  or  wild  relatives 
and  whether  the  relatives  are  distributed 
in  or  near  the  areas  where  the  plant  will 
be  grown.  This  consideration  results 
from  risk  issue  (2)  in  Unit  Vl.D.l.  above. 
If  the  plant  producing  the  plant- 
pesticide  does  have  weedy  or  wild 
relatives  of  concern,  the  next 
consideration  is  whether,  based  on  its 
life  cycle.  poHinator  requirements,  and 
genetic  limitations,  it  can  take  part  in  a 
successful  outcrossing  event. 

If  the  plant  producing  the  plant- 
pesticide  has  the  abiUty  to  outcross,  the 
next  considerations  are  Its  outcrossing 
rate  and  pollen  longevity  under 
laboratory  conditions.  If  it  is  determined 
that  either  or  both  of  these  factors  are 
high,  outcrossing  rates  should  be  . 
determined  under  field  conditions.  This 
consideration  addresses  risk  issue  (2)  in 
Unit  Vl.D.l.  above. 

If  significant  outcrossing  is  achieved 
under  field  conditions  a  determination 
of  whether  the  plant-pesticide  confers  a 
selective  advantage  to  the  relative 
would  be  made.  This  consideration 
addresses  risk  issue  (3)  in  Unit  Vl.D.l. 
above. 

3.  Exposure  to  the  pesticidal 
substance  produced  by  the  plant.  If 
there  is  a  toxicological  concern  for  the 
plant  pesticidal  substance,  an 
assessment  of  expression  levels  in  all  or 
some  parts  of  the  plant  may  be  required. 
This  consideration  addresses  risk  issue 
(4)  in  Unit  Vl.D.l.  above. 

4.  Chemical  fate  analysis. 
Determining  the  persistence  and 
movement  of  the  pesticidal  substance  in 
the  envirorunent  would  be  required  if 
there  is  a  toxicological  concern  for  that 
pesticidal  substance.  Points  that  should 
be  considered  are  the  pesticidal 
substance's  persistence  and  mobility  in 
all  environmental  media  (soil,  water, 
and  air).  If  the  substance  is  persistent 
and  another  crop  is  grown  in  rotation 
with  the  transformed  crop,  a  crop 
rotation  study  would  be  required. 
Similarly,  if  the  pesticidal  substance  is 
stable  in  the  environment  and  is 
expected  to  reach  aquatic  environments, 
a  fish  accumulation  study  would  be 


required.  This  consideration  addresses 
risk  issue  (4)  in  Unit  Vl.D.l.  above. 

E.  Ecological  Effects 

'  Sale  or  distribution  of  a  plant- 
pesticide  may  ultimately  lead  to  the 
plant-pesticide  being  expressed  in  the 
entire  agricultural  crop  of  the  plant  that 
is  producing  the  plant-pesticide  and  in 
any  other  crops  and/or  relatives  with 
which  the  plant  can  cross-breed.  A 
careful  analysis  of  all  potential 
nontarget  species  (including  threatened 
or  endangered  species)  that  may  be 
susceptible  to  the  pesticidal  substance 
may  thus  be  needed.  Some  plant/planl- 
pesticide  combinations  may  not  be 
acceptable  for  registration  if  use  could 
be  expected  to  result  in  uiueasonable 
environmental  effects  if  traditional  risk 
mitigation  restrictions  are  not 
appropriate  for  the  plant-pesticide.  In 
these  cases,  genetic  Umitations  on  the 
expression  of  the  pesticidal  substance  in 
plants,  or  on  the  potential  for  gene 
transfer  to  other  plants,  may  result  in 
sufficient  risk  reduction  to  allow 
registration.  Also,  if  the  presence  of  the 
plant-pesticide  is  Umited  to  the  actual 
plant  material,  the  number  and  kinds  of 
species  exposed  may  also  be  limited. 

EPA  has.  for  traditional  pesticides, 
relied  on  single  species  testing  to 
evaluate  potential  effects  on  nontarget 
species,  and  this  approach  will  continue 
to  be  of  value.  However,  the  standard 
test  species  and  the  standard  acute 
exposure  protocols  used  for  chemical 
pesticides  may  not  be  sufficient  to 
evaluate  plant-pesticides  due  to  their 
unique  exposure  scenario,  e.g.,  the 
presence  of  the  pesticidal  substance  as 
part  of  the  plant  and  the  potential  for 
gene  flow  to  other  plants. 

In  addition,  the  substance  to  be  tested 
(whole  plants,  extracts  of  plants,  pure 
pesticidal-substance,  etc.)  may  have  to 
be  determined  on  a  case-by-case  basis, 
but  the  substance  should  be  tested  in  an 
ecologically  relevant  manner.  Unlike 
traditional  chemical  pesticides  where 
direct  contact  is  the  predominant  form 
of  exposure,  exposure  to  plant- 
pesticides  will  primarily  be  from 
ingestion  of,  or  contact  with,  plant 
tissues  that  contain  plant-pesticides. 

Traditional  test  protocols  rely  on  a 
maximum-hazard  dose  to  ensure  that 
potential  adverse  effects  are  detected. 
However,  it  may  be  difficult  to  obtain  a 
maximum-hazard  dose  using  plant- 
pesticide  materials  if  there  are  low 
expression  levels  of  the  pesticidal 
substance  in  the  plant.  Therefore,  in 
some  cases,  chronic  exposure  testing 
may  be  more  appropriate. 

The  following  points  may  be  of 
particular  value  in  performing  an 
ecological  risk  assessment: 


(1)  An  analysis  of  which  non-target 
species  feed  on,  or  contact,  plant  parts 
that  will  contain  the  pesticidal 
substance  will  be  particularly  helpful  in 
identifying  the  species  to  be  tested. 
Consideration  should  be  given  to  which 
species  are  most  representative  of  those 
likely  exposed  to  the  plant-pesticide. 

(2)  If  the  pollen  of  a  plant  contains  the 
pesticidal  substance,  the  pesticide 
substance  may  be  airborne  beyond  the 
immediate  field  location.  The  effect  on 
aquatic  invertebrates  may  need  to  be 
determined.  Plant  pollen  enters  the 
aquatic  environment  quite  readily 
through  wind  movement.  In  addition, 
honeybees,  and  particularly  honeybee 
larvae,  are  likely  to  be  exposed  to 
pollen.  Honeybee  larvae  may  be 
susceptible  to  these  plant-pesticides, 
especially  those  intended  to  control 
insect  larvae,  even  if  the  adult 
honeybees  are  resistant. 

(3)  If  the  pesticidal  substance  is 
expressed  in  the  seed  or  fruit,  a  different 
range  of  non-target  organisms  will  be 
exposed  than  if  the  pesticidal  substance 
is  produced  in  the  poUen.  In  this 
instance,  possible  effects  on  birds  and 
mammals  should  be  considered. 

(4)  The  duration  of  testing  is  a  factor. 
If  the  pesticidal  substance  is  expressed 
by  the  plant  throughout  the  entire  plant 
life-cycle,  some  nontarget  species  may 
be  exposed  to  a  chronic  dose  of  the 
substance  as  compared  to  traditional 
pesticide  usage  which  often  results  in 
an  acute  dose.  Chronic  exposure  in 
terms  of  the  duration  of  expression  of 
the  plant-pesticide  by  the  plant  could  be 
measured  in  terms  relative  to  the  life 
cycles  of  nontarget  organisms  likely  to 
be  exposed. 

(5)  If.  after  harvest  at  the  end  of  the 
growing  season,  the  plant  tissue 
containing  the  plant-pesticide  is  tilled 
into  the  soil  or  left  in  the  field  to 
decompose,  soil  organisms  (i.e.. 
Colembola  and  other  soil  arthropods, 
nematodes,  mollusks.  and  annelids) 
may  receive  a  low  level  chronic 
exposure,  depending  on  the  stability  of 
the  pesticidal  substance.  This  may  affect 
decomposition  processes  which  occur 
naturally  in  the  soil. 

(6)  Threatened  or  endangered  species 
may  be  at  risk  from  widespread  or 
uncontained  use  of  the  plant-pesticide. 
Since  the  pesticidal  substance  may  have 
the  potential  to  be  expressed  in  the 
entire  crop  and  related  plants,  it  may  be 
difficult  to  limit  the  exposure  of 
threatened  or  endangered  species.  There 
is  particular  cause  for  concern  if  there 
are  any  threatened  or  endangered 
species  related  to  the  target  species  that 
feed  on  the  plants  or  if  there  are  any 
threatened  or  endangered  species 
related  to  species  susceptible  to  the 
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pesticidal  substance.  Information  on  the 
feeding  habits  and  preferred  food 
sources  of  any  potentially  affected 
threatened  or  endangered  species  will 
be  needed  to  address  this  issue. 

(7)  Secondary  feeding  effects  may 
increase  the  possibility  of  non-target 
exposure,  e.g..  the  possibility  that 
species  feeding  on  the  plant  would 
accumulate  enough  pesticide  to  affect 
predatory  species  feeding  on  them. 

(8)  The  possibility  of  transfer  of  a 
disease-  or  insect-  resistant  trait  to  wild 
or  weedy  relatives  or  the  presence  of  the 
trait  in  the  crop,  itself,  may  create  a 
weed  or  may  increase  the 
competitiveness  of  a  known  weed. 
There  may  be  cause  for  concern  if 
related,  naturally-occurring,  pest- 
resistant  plants  are  weeds,  particularly 
if  this  particular  pest-resistant  trait  is 
found  in  the  most  aggressive  varieties  of 
the  weeds.  If  the  pesticidal  trait  results 
in  significantly  greater  pest-resistance, 
analysis  of  the  competitiveness  with 
naturally  occurring  weeds  may  be  a 
practical  way  to  address  this  issue. 

F.  Human  Health  Affects 

Plant-pesticides  are  likely  to  present  a 
limited  exposure  of  the  pesticidal 
substance  to  humans.  In  most  cases,  the 
predominant,  if  not  the  only,  exposure 
route  of  concern  will  be  dietary. 
Significant  respiratory  and  dermal 
exposures  would  be  unlikely.  A  full 
assessment  to  be  made  from  a  specific, 
limited,  data  set  (as  compared  to 
traditional  pesticides)  can  thus  be  made. 
Information  on  the  presence  of  the 
pesticidal  substance  in  edible  portions 
of  the  crop  will  help  determine  the 
degree  of  human  dietary  exposure.  In 
cases  where  the  plant-pesticide 
containing  crop  is  used  as  animal  feed, 
domestic  animal  safety  information  may 
be  necessary. 

The  types  and  numbers  of  mammalian 
toxicology  studies  needed  for  human 
health  effects  risk  assessment  will 
depend  on  whether  the  plant  pesticide 
is  a  protein;  and,  if  not.  whether  the 
plant  pesticide  is  analogous  to  a 
traditional  chemical  pesticide  or  a 
biochemical  pesticide. 

For  plant-pesticides  that  are  proteins, 
an  acute  oral  toxicity  study  in  the 
rodent  may  be  sufficient  to  address 
health  issues  and/or  questions. 
Although  not  yet  validated,  an  in  vitro 
digestibility  assay  may  answer  questions 
about  aliergenicity  or  about  the 
potential  for  toxicity  of  proteins 
including  those  with  a  deliberately 
altered  amino  acid  sequence. 

Naturally  occurring  non- 
proteinaceous  plant  pesticides  with  a 
non-toxic  mode  of  action  against  the 
target  pest  could  be  addressed  in  a 


maimer  analogous  to  biochemical 
pesticides  (although  the  Agency  is 
proposing  to  exempt  this  category  of 
plant-pesticide  under  FIFRA,  they 
would  not  necessarily  be  exempt  under 
FFDCA).  Non-proteinaceous  plant- 
pesticides  with  a  toxic  mode  of  action 
could  be  addressed  as  for  traditional 
chemical  pesticides.  The  focus  on  data 
requirements  for  non-proteinaceous 
plant-pesticides  will  also  primarily  be 
on  the  oral  route  of  exposure. 

G.  Development  of  Resistance  to  Plant- 
pesticides 

EPA  recognizes  that  there  is  a 
potential  for  the  development  of 
resistance  to  plant-pesticides.  At 
present,  the  issue  has  been  raised 
particularly  in  the  case  of  the  Bacillus 
thuringiensis  insecticidal  delta- 
endotoxin.  Field  resistance  to  the  delta- 
endotoxin  has  been  documented  for 
foliar  applications  of  the  microbial 
pesticide.  Bacillus  thuringiensis  (Ref.  7). 
It  is  postulated  that  resistance  to  the 
delta-endotoxin  could  develop  when  it 
is  produced  by  plants.  The  development 
of  insect  resistance  to  the  delta- 
endoto.xin  could  lead  to  a  loss  in  the 
effectiveness  of  this  valuable  pesticide. 
EPA  is  committed  to  the  development  of 
pesticides  that  are  viable  alternatives  to 
more  toxic  and  persistent  chemical 
pesticides.  The  Agency  is  considering 
how  it  can  best  encourage  the 
development  of  agricultural  practices 
that  will  minimize  the  development  of 
resistance  to  plant-pesticides.  Toward 
this  end.  the  Agency  has  begun  to 
analyze  the  regulatory  and 
nonregulatory  tools  it  could  use  to 
address  resistance  to  all  pesticides, 
including  plant-pesticides. 

VII.  Interactions  With  Other  Agencies 

EPA  is  the  Federal  agency  primarily 
responsible  for  the  regulation  of 
pesticides.  However,  in  fulfilhng  this 
mission  EPA  works  closely  with  the 
U.S.  Department  of  AgriculUu*  (USDA) 
which  has  responsibilities  under  the 
Plant  Pest  Act  and  the  Plant  Quarantine 
Act  and  the  U.S.  Food  and  Drug 
Administration  (FDA)  which  has 
responsibilities  under  FFDCA. 

A.  USDA 

USDA  has  authority  to  prevent  the 
introduction  and  dissemination  of  plant 
pests  under  the  Plant  Pest  Act  and  the 
Plant  Quarantine  Act.  An  introduction 
at  any  acreage  of  a  plant  that  is  under 
the  jurisdiction  of  the  Plant  Pest  Act 
requires  either  that  a  permit  be  obtained 
from  USDA's  Animal  and  Plant  Health 
Inspection  Service  (USDA/ APHIS)  or  for 
certain  plants  that  a  notification  be 
submitted  to  USDA/ APHIS,  unless  it 
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has  been  exempted  from  those 
requirements. 

EPA  and  USDAV APHIS  have 
consulted  and  exchanged  information 
on  plants  and  plant-pesticides  and 
intend  to  continue  to  do  so  in  the 
coordination  of  their  regulatory 
activities.  The  two  agencies  also  have 
and  intend  to  continue  to  consult 
closely  on  scientific  issues  related  to  the 
safety  considerations  associated  with 
the  environmental  impact  of  Geld  tests 
of  plant-pesticides. 

B  FDA 

Pursuant  to  FFDCA  and  the 
reorganization  that  created  EPA, 
pesticides  as  defined  by  FIFRA  are 
subject  to  EPA's  regulatory  authority 
under  FFDCA.  However,  FDA's 
authority  under  FFDCA  extends  to  any 
nonpesUcidal  substance  that  may  be 
introduced  into  a  new  plant  variety  and 
that  is  expected  to  become  a  component 
of  food. 

FDA  and  EPA  have  and  intend  to 
continue  to  consult  closely  on  any 
jurisdictional  questions,  as  well  as  on 
scientific  matters  where  consultation 
will  be  helpful  in  resolving  safety 
questions.  Both  agencies  agree  that  EPA 
will  address  under  its  regulatory 
jurisdiction  the  food  safety  issues 
associated  with  the  plant-pesticide, 
including  marker  genes  used  to  confirm 
the  presence  of  the  DNA  necessary  for 
the  production  of  the  pesticidal 
substance.  Any  food  safety  questions 
beyond  those  associated  with  the  plant- 
pestidde,  such  as  those  involving 
changes  to  food  quality  or  raised  by 
unexpected  or  unintended 
compositional  changes,  are  under  FDA's 
jurisdiction  (Ref.  3).  Similarly,  food 
safety  issues  associated  with  alterations 
in  levels  of  a  substance  with  pesticidal 
properties,  or  the  appearance  of  a 
substance  with  pesticidal  properties, 
that  occur  as  an  unintended 
consequence  of  modifications  to  a  non- 
pesticidal  trait  would  also  fall  under 
FDA's  authority.. 

Vm.  External  Review 

In  developing  its  approach  to 
regulating  plant-pesticides.  EPA  has 
requested  the  advice  of  two  scientific 
advisory  committees  in  three  meetings. 
On  December  19.  1992,  pursuant  to 
section  25  of  FIFRA.  a  Subpanel  of  the 
FIFRA  SAP  was  convened  to  review  a 
draft  policy  statement  on  plant- 
pestiddes  and  respond  to  a  series  of 
scientific  questions  posed  by  the 
Agency  primarily  on  EPA's  approach 
under  FIFRA.  On  July  13, 1993,  a 
Subcommittee  of  the  EPA  Biotechnology 
Science  Advisory  Committee  (BSAC) 
was  convened  to  address  a  series  of 


scientific  questions  primarily  on  EPA's 
approach  under  FFDCA.  On  January  21, 
1994.  a  joint  meeting  of  the  SAP/BSAC 
Subpanel  on  plant-pesticides  was  held. 
The  issues  raised  at  these  meetings  are 
discussed  below,  together  with  the 
Agency's  response.  (Full  reports  from 
these  meetings  are  available  in  the 
public  docket.) 

A.  Substances  New  to  the  Plant 

Questions  on  how  best  to  describe 
"substances  that  are  new  to  the  plant" 
were  posed  at  all  three  science  advisory 
meetings.  At  its  December  1992 
meeting,  the  FIFRA  Subpanel  was  asked 
whether  the  taxonomic  demarcation  of 
"genus"  was  appropriate,  or  whether 
some  other  demarcation  would  be  more 
appropriate.  The  Subpanel  expressed 
concern  over  an  exemption  based  on  a 
taxonomic  definition  and  suggested  the 
Agency  evaluate  a  series  of 
considerations  iiivolving  the  potential 
for  quantitative  and  qualitative 
differences  in  exposure  to  a  plant- 
pesticide. 

The  SAP  Subpanel  suggested  that  the 
Agency  would  "need  to  create  a 
workable  balance  between  effective 
regulatory  oversight  and  encouragement 
of  the  development  of  plant-produced 
pestiddes." 

At  its  July  13. 1993  meeting,  the 
BSAC  Subcommittee  addressed  a 
related  issue  with  regard  to  the 
regulation  of  plant- pestiddes  under  the 
FFDCA  and  human  dietary  exposures  to 
plant  pesticides. 

Included  in  questions  to  the 
Subconunittee  were  queries  on  the 
availability  of  information  on  current 
levels  of  exposure  in  the  diet  to  plant- 
pestiddes  in  raw  agricultural 
commodities  and  on  which  plant- 
pesticides  might  be  of  concern  should 
their  levels  be  significantly  increased. 

The  BSAC  Subcommittee  in  their 
report  stated  that  no  formal,  complete 
data  base  for  such  information  exists. 
Rather  most  of  this  knowledge  is  part  of 
breeders'  experience,  with  breeders 
depending  primarily  on  familiarity  with 
food  crops  (e.g.,  knowledge  of  which 
crop  plants  have  the  ability  to  produce 
which  toxicants)  to  ensure  consumers 
are  not  exposed  to  deleterious  levels  of 
such  substances.  In  general,  little 
information  exists  on  the  range  of  levels 
of  plant-pesticides  in  plants,  including 
ranges  within  the  most  studied 
grouping,  food  plants.  The  mechanisms 
through  which  plants  display  resistance 
to  pests,  moreover,  have  not  been 
worked  out  very  well.  Based  on 
experience,  however,  the  BSAC 
Subcommittee  suggested  EPA  consider  a 
scheme  based  on  sexual  compatibility  to 
identify  those  groupings  wherein  plant- 


pestiddes  might  present  new  and  no\  el 
dietary  exposures  and  those  that  would 
not. 

The  use  of  sexual  compatibility  and/ 
or  taxonomy  as  a  standard  for  the 
potential  for  significantly  different 
environmental  exposures  was  discussed 
at  the  January  21. 1994,  joint  SAP/BSAC 
Subpanel  meeting.  The  joint  Subpanel 
members  were  supplied  with  the  reports 
of  the  previous  meetings  and  drafts  of 
proposals  analyzing  the  strengths  and 
weaknesses  of  approaches  based  on 
sexual  compatibility  and/or  taxonomy. 
In  response  to  the  question  of  whether 
plants  in  a  sexually  compatible 
population  are  likely  to  share 
substances  or  traits,  the  joint  Subpanel 
agreed  that  sexually  compatible  plants 
are  more  likely  to  have  a  common 
constitution  than  unrelated  plants  and 
thus  are  less  likely  to  lead  to  novel 
exposures. 

The  report  of  the  January  21.  1994, 
joint  SAP/BSAC  Subpanel  meeting, 
indicates  that  the  joint  Subpanel  agrei^s 
that  both  the  concept  of  sexual 
compatibility  end  the  concept  of 
taxonomy  should  restrict  the  occurrencp 
of  significantly  different  exposures  and 
finds  that  Option  3  is  a  reasonable 
approach  for  agricultural  plants. 
However,  the  Subpanel  questioned 
whether  under  the  taxonomic  criterion 
of  Option  3  (and  Option  2)  a  low 
probability  of  novel  exposures  can  be 
extended  to  wild  or  semi-wild  plants. 
For  these  types  of  plants,  the  gejius 
standard  may  result  in  the  exemption 
from  regulation  of  plant-pestiddes  that 
may  present  novel  exposures. 

The  Agency  also  included  a  question, 
at  the  January  21, 1994.  joint  BSAC/SAP 
meeting,  concerning  an  approach  using 
a  criterion  based  on  the  process  used  to 
modify  the  plant.  e.g.,  recombinant  DNA 
methodolc^es.  As  described  in  the 
report  of  the  joint  BSAC/SAP  Subpanel 
meeting,  if  the  Agency  were  to  use  this 
approadi,  it  would  first  exempt  plant- 
pesticides  developed  through 
techniques  other  than  those  of  modern 
biotechnology  from  its  regulatory  scope. 
For  those  plant-pestiddes  that  are  not 
pxempted  because  they  were  developed 
through  techniques  of  modem 
biotechnology,  the  exemptions  proposed 
by  the  Agency  would  apply  (see  Units 
IV.B.  and  IV.C  of  this  document). 

The  joint  Subpanel  supported  the 
inclusion  of  a  criterion  based  on 
methodologies  such  as  rDNA  as  a 
rational  approach  to  making  the  first  cut 
as  to  which  plant-pestiddes  would  be 
regulated.  However,  the  joint  Subpanel 
cautioned  that  further  exemptions  such 
as  those  proposed  by  EPA  should  be 
used  in  conjunction  v^th  the  criterion 
based  on  methodology.  In  addition,  the 


joint  Subpanel  recommended  that  the 
Agency  define  methodologies  in  a  way 
that  clearly  delineates  to  the  scientific 
community  and  the  public  what  is  and 
is  not  included  in  the  regulatory  scope, 
based  on  current  state-of-the-science. 

EPA  Response:  The  Agency  has 
chosen  to  propose  to  use  under  both 
statutes,  an  approach  based  on  sexual 
compatibility.  First,  this  approach 
would  exempt  under  both  FIFRA  and 
FFDCA.  plant-pesticides  having  a  high 
probability  of  being  derived  ft-om  plants 
having  high  numbers  of  genes  in 
common.  Under  such  circumstances, 
the  likelihood  of  new  or  novel 
exposures  both  to  the  environment  and 
in  terms  of  human  consumption  is  low. 
Second,  use  of  the  standard  of  sexual 
compatibility  will  allow  EPA  to  use  its 
authorities  under  FIFRA  and  FFDCA  in 
concert  to  regulate  plant-pesticides,  and 
thus  to  utilize,  to  the  extent  possible  in 
light  of  the  different  statutory  standards, 
similar  approaches  to  oversight  imder 
each  of  the  two  statutes. 

Third,  the  Agency  believes  that  its 
proposed  approach  would  be  consistent 
with  the  SAP  Subpanel 's  concern  that 
EPA  ".  .  .create  a  workable  balance 
between  effective  regulatory  oversight 
and  encouragement  of  the  development 
of  plant-produced  pesticides."  Under 
the  preferred  approach,  novel  exposures 
are  not  likely  to  occur  with  plant- 
pesticides  exchanged  between  plants 
that  are  sexually  compatible  (See  also 
Unit  V.  of  this  document  for  additional 
discussion). 

With  regard  to  the  advice  of  the 
January  21.  1994.  joint  SAP/BSAC 
Subpanel  concerning  the  use  of  a 
process-based  criterion  in.  the  scope,  if 
the  Agency  were  to  use  this  approach, 
plant-pesticides  developed  through 
techniques  other  than  those  involving  in 
vitro  manipulation  of  genetic  material 
would  be  exempt.  In  order  to  meet  the 
recommendations  of  the  joint  Subpanel. 
the  Agency  would  define  this  category 
of  plant-pesticides  in  the  following  way: 
The  genetic  material  that  encodes  for 
the  pesticidal  substance  or  leads  to  the 
production  of  the  pesticidal  substance  is 
extracted  from  an  organism  and 
introduced  into  the  genome  of  the 
recipient  plant  or  is  synthesized  in  vitro 
and  introduced  into  the  genome  of  the 
recipient  plant.  The  exemptifens 
proposed  by  the  Agency  in  Unit  IV.  of 
this  document  would  be  used  in  concert 
with  this  criterion.  The  Agency  believes 
this  approach  would  meet  the 
recommendations  of  the  SAP/BSAC 
joint  Subpanel.  The  Agency  is  soliciting 
comment  on  this  approach  (see  the 
proposal  published  elsewhere  in  today's 
issue  of  the  Federal  Register  entitled 
"Plant-pesticides  Subject  to  the  Federal 


Insecticide.  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"). 

B.  Plant-pesticides  That  Act  Primarily 
by  Affecting  the  Plant 

The  SAP  Subpanel  at  its  December 
1992  meeting  considered  whether  EPA's 
language  clearly  and  sufficiently 
identified  plant  resistance  mechanisms 
that  do  not  involve  substances  whose 
mode  of  action  produces  a  direct  toxic 
effect  on  the  pest.  The  SAP  Subpanel 
stated  that  for  the  most  part  the 
language  EPA  was  proposing  was  clear 
and  appropriately  identified  plant 
resistance  mechanisms  whose  mode  of 
action  was  not  directly  toxic.  The 
Subpemel  noted,  however,  that  the  issue 
of  resistance  to  toxins  produced  by  the 
pests  was  not  addressed  by  that 
language.  The  Subpanel  recommended 
insertion  of  the  following  statement  into 
EPA's  proposed  language:  "Acts  in  the 
host  plant  to  produce  target(s)  of  the 
toxin  that  are  resistant  to  the  toxin's 
deleterious  action." 

EPA  Response:  EPA  accepted  this 
recommendation  and  modified  the 
language  of  its  approach  to  incorporate 
the  issue  of  resistance  to  toxins. 

C.  Viral  Coat  Proteins 

1.  FIFRA.  The  December  18,  1992. 
SAP  Subpanel  meeting  and  the  January 
21,  1994,  joint  SAP/BSAC  Subpanel 
meeting  addressed  the  use  of  viral  coat 
protein  genes  to  modify  plants  to  protect 
the  plant  fi-om  damage  from  viral 
infection.  In  the  discussion  at  the 
December  18, 1992,  SAP  Subpanel 
meeting,  several  risk  considerations 
were  identified  and  the  probability  of 
occurrence  of  each  addressed  in  the 
SAP  Subpanel  report.  The  SAP 
Subpanel  report  stated  that  the 
probability  of  occurrence  of  the  risks 
examined  is  very  low  (see  Unit 
IV.B.l.c.iii.  of  this  document  and  the 
proposal  published  elsewhere  in  todays 
issue  of  the  Federal  Register  entitled, 
"Plant-pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule,"  for  a  more 
complete  discussion).  The  January  21. 
1994.  joint  SAP/BSAC  Subpanel 
meeting  discussed  the  alternative  option 
for  the  exemption  of  viral  coat  proteins 
from  FIFRA  regulation.  The  joint 
Subpanel  reiterated  the  statement  of  the 
December  18. 1992,  SAP  Subpanel 
report  that  the  potential  risks  associated 
with  the  use  of  vcp-mediated  resistance 
coat  proteins  are  low.  The  SAP/BSAC 
joint  Subpanel.  at  the  January  21. 1994 
meeting,  did  not  support  the  inclusion 
of  the  alternative  partial  exemption 
option.  Unit  IV.B. I.e.  of  this  document 
describes  how  the  SAP  and  joint  SAP/ 
BSAC  discussion  of  vcp-mediated 


resistance  viral  coat  proteins 
supplements  and  influences  EPA's 
analysis. 

EPA  Response:  EPA  agrees  that  the 
probability  of  risks  from  the 
introduction  of  viral  coat  protein  genes 
into  plant  genomes  is  low,  and  as  its 
preferred  option  proposes  to  exempt 
these  plant-pesticides  from  FIFRA 
oversight.  Because  of  public  comments 
received  at  the  December  18, 1992,  SAP 
Subpanel  meeting  and  the  January  21, 
1994,  joint  SAP/BSAC  meeting, 
however,  concerning  viral  coat  proteins 
and  selective  advantage  to  wild  relatives 
of  managed  plants,  EPA  is  offering  for 
comment  in  this  document  the 
alternative  approach  to  viral  coat 
proteins  to  allow  the  fullest  discussion 
possible. 

2.  FFDCA.  The  December  18, 1992, 
S/VP  Subpanel  also  addressed  the 
question  of  whether  viral  coat  proteins 
might  present  a  dietary  risk.  It  stated 
that  "(sjince  viruses  are  ubiquitous  in 
the  agricultural  environment  at  levels 
higher  than  wall  be  present  in  transgenic 
plants,  and  there  has  been  a  long  history 
of  'contamination'  of  the  food  supply  by 
virus  coat  protein,  there  is  scientific 
rational  for  exempting  transgenic  plants 
expressing  virus  coat  protein  from  the 
require  of  a  tolerance." 

EPA  Response:  EPA  agrees  vrith  this 
position  and  is  proposing  an  exemption 
from  the  requirement  of  a  tolerance  for 
viral  coat  proteins. 

D.  Nucleic  Acids 

The  BSAC  Subcommittee  on  July  13, 
1993,  confirmed  that  nucleic  acids 
(DNA  and  RNA),  are  present  in  the  cells 
of  every  living  organism,  including 
plants,  microorganisms  and  animals, 
used  for  food,  and  do  not  raise  safety 
concerns  as  a  component  of  food. 

EPA  Response:  EPA  agrees  w  iih  the 
BSAC  Subcommittee  and  is  proposing 
to  exempt  nucleic  acids  (DNA  and  RNA) 
as  a  class  from  the  requirement  of  a 
tolerance  under  FFDCA. 

E.  Pest  Resistance 

The  SAP  Subpanel  on  December  18. 
1992,  addressed  the  issue  of 
development  of  pest  resistance  to  a 
pesticidal  substance  produced  by 
plants.  The  Subpanel  stated  that 
"(djelaying  the  evolution  of  resistance  is 
clearly  important  if  we  are  to  realize  the 
full  potential  of  effective  and  safe  crop 
protection  that  could  be  obtained  by 
application  of  biotechnology."  The  SAP 
Subpanel  urged  EPA  to  actively  assess 
the  problem  of  pesticide  resistance, 
especially  when  the  pesticide  is  part  of 
the  progression  toward  use  of  "safer 
pesticides." 
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.  EPA  Response:  EPA.agrees  that  the 
issue  of  the  development  of  resistance  is 
an  important  one  and  is  examining  what 
it  might  do  to  address  this  issue  under 
its  regulatory  authorities. 

F.  AUergenicity 

The  December  18, 1992,  SAP 
Subpanel,  in  its  discussion  of  EPA 's 
approach  for  oversight  of  plant- 
pesticides  under  FFDCA,  raised  the 
question  of  the  potential  allergenicity  of 
certain  food  components. 

EPA  Response:  EPA  is  aware  that 
there  are  food  components  that  can 
induce  food  allergies  and  that  the  issue 
of  allergenicity  in  novel  foods  is 
important.  EPA  hosted,  along  with  FDA 
and  USDA/ APHIS,  a  scientific 
conference  on  food  allergens  on  April 
18-19, 1994.  The  agencies  are  now 
reviewing  the  discussions  that  were 
held  at  the  conference. 

G.  In  Vitro  Digestibility  Assay 

EPA  asked  the  July  13. 1993.  BSAC 
Subcommittee  to  consider  the  scientiCc 
merits  and  limitations  of  an  in  vitro 
digestibility  assay  to  predict  toxicity 
from  dietary  exposure  to  proteinaceous 
transgenic  plant  pesticides.  This  in  vitro 
digestibility  assay  would  use  features  of 
the  test,  701-  Disintegration  for  Plain 
Coated  Tablets  or  Enteric-coated 
Tablets,  of  the  US  Pharmacopeia. 

The  Subcommittee  responded  to  the 
following  specific  questions  on  the  in 
vitro  digestibihty  assay.  What  are  the 
appropriate  assay  endpoints  (i.e.,  free 
amino  acids,  peptides)  to  conclude  that 
a  protein  is  digested  to  harmless 
components?  What  are  the  best  methods 
to  quantify  digestibility?  With  plant 
associated  proteinaceous  pesticides, 
what  is  the  most  relevant  test  material? 
How  predictive  is  the  in  vitro  assay  for 
addressi.  g  the  variations  in  luminal 
adsorptio.ri  that  occiu  with  maturation. 
(i.e..  infant  versus  adult  versus  g(?riatric 
uptake)?  What  is  the  significance  of 
digestive  disorders  like  hypochlorhydria 
and  enzyme  deficiencies  with  respect  to 
the  in  vitro  digestibihty  assay  and 
interpretation  of  assay  results?  To  what 
extent  can  the  amino  acid  sequence  of 
known  toxic  proteins  and  known 
sequences  of  non-toxic  proteins  be  used 
to  predict  toxicity  or  lack  of  toxicity  in 
other  proteins?  Would  fragments  of  non- 
toxic proteins  also  be  expected  to  be 
non-toxic? 

In  respoDse,  the  Subcommittee 
indicated  that  it  could  not  endorse  use 
of  an  in  vitro  digestibility  assay  as  the 
sole  test  for  determining  toxicity.  An  in 
vitro  digestibUity  assay  might  provide 
useful  information  if  employed  in 
conjunction  with  other  tests. 


The  Subcommittee  suggested  that  if 
an  in  vitro  digestibility  test  assay  is  to 
be  used  as  part  of  a  more  comprehensive 
lexicological  evaluation,  the  test  should 
utilize  a  range  of  gastric  and  intestinal 

[)hases  in  order  to  address  variations  in 
uminal  absorption  that  occur  with 
maturation. 

In  response  to  the  question 
concerning  the  appropriate  test  material, 
the  Subcommittee  suggested  the  test  be 
conducted  vtrith  puriHed  plant-pesticide. 
Purified  plant-pesticide  may  be  tested  in 
the  presence  or  absence  of  standardized 
mixtures,  (e.g.,  protein/agar).  The 
standardized  mixlure  would 
approximate  the  condition  of  a  plant- 
pesticide  ingestetl  in  food. 

With  regard  lo  die  question 
concerning  how  to  best  quantify 
digestibility,  the  Subcommittee 
suggested  a  Western  blot  coidd  be  used 
to  determine  the  degree  of  digestion  of 
the  plant-pesticide. 

In  response  to  the  question  on  what 
constitutes  the  appropriate  test  material 
and  assay  endpoint  and  the  question  of 
whether  fragments  of  non-toxic  proteins 
could  be  expected  to  be  non-toxic,  the 
Subcommittee  noted  that  partially 
digested  proteins  and  peptides  may  be 
toxic  even  if  the  parent  protein  is  not. 
They  suggested  it  may  therefore  be 
difficult  to  declare  anything  short  of 
complete  digestion  to  amino  acids  as 
non-toxic. 

The  Subcommittee  suggested  the 
Agency  consider  exploring  other 
methods  of  addressing  the  issue  of 
toxicity  from  dietar>'  exposure, 
including:  in  vitro  cell  and  cuhure 
systems  to  address  questions  of 
digestibihty,  transhx^ation/transport 
across  the  lumen,  and  binding  to  cells 
of  the  GI  tract;  feeding  studies  involving 
whole  animal  systems,  specifically 
those  involving  "failure  to  thrive" 
assays;  cell  binding  assays  to  test  for  the 
presence  of  receptors  for  toxins;  an  in 
vivo  assay  using  brine  shrimp.  The 
Subcommittee  cautioned,  however,  that 
the  brine  shrimp  or  other 
nonmammalian  test  systems  need  to  be 
evaluated  carefully  to  ensure  that  the 
data  can  be  extrapolated  to  mammalian 
species  and  to  determine  that  the  test 
responds  appropriately  to  proteinaceous 
plant-pesticides.  The  Subcximmittee 
indicated  that  EPA  may  have  to  rely  on 
a  case-by-case  approach  to  assessing 
toxicity  for  the  near  future. 

EPA  Response:  EPA  is  exploring  the 
suggestions  of  the  BSAC  Subcommittee 
as  it  develops  its  data  requirements  for 
plant  pesticides. 

H.  Points  to  Consider  for  Data  Needs 

EPA  asked  the  January  21. 1994.  joint 
SAP/BSAC  Subpanel  to  consider  the 


"pmnts  to  consider"  EPA  had 
developed  for  plant-pesticides  in  terms 
of  product  analysis,  ecological  effects, 
environmental  fate,  and  human  health 
effects. 

1.  Product  analysis.  In  terms  of 
product  analysis,  the  joint  Subpanel 
endmsed  the  Agency  position  that  the 
evaluation  of  the  risks  posed  by  plant- 
pesticides  demands  that  methods  be 
available  for  product  analysis  and 
characterization  of  plant-pesticides  in 
terms  of:  (1)  Identification  of  the  donor 
organisms  and  gene  sequences  tliat  are 
inserted  into  the  recipient  plant;  (2) 
identification  and  description  of  the 
vector  or  gene  delivery  systems;  (3) 
identification  of  the  recipient 
organisms,  including  information  on  the 
insertion  of  the  gene  sequences;  (4) 
chemical  characterization  of  the  plant- 
pesticide  products;  and  (5) 
quantification  of  the  plant-pesticides  in 
recipient  plants. 

Tne  joint  Subpanel  suggested  some 
additional  information  may  be  useful: 
(1)  Are  the  gene  sequences  stable  in  the 
recipient  organism  or  are  they  prone  to 
deletion  or  mutation?;  (2)  The  chejuical 
characterization  of  the  piant-pesticides 
should  be  equally  rigorous  whether  the 
products  are  proteinaceous  or 
nonproteinaceous;  (3)  Methods  for 
quantification  of  plant-pesticides  are 
essential  for  assessing  exposure  to  target 
and  nontarget  organisms,  for  assessing 
human  exposure,  for  determining 
environmental  fate,  transport,  and 
persistence,  and  for  determining  the 
distribution  (i.e..  in  edible  and 
nonedible  portions)  of  plant- pesticides 
within  plants. 

2.  Ecological  effects.  In  terms  of 
ecological  effects,  the  joint  Subpanel 
stated  that  EPA  in  its  proposed  policy 
statement  addresses  the  major  issues  of 
concern  in  assessing  the  ecological  risks 
associated  with  the  testing  and 
commercialization  of  plant-pesticide 
products.  They  suggested,  however,  thct 
there  are  several  points  that  could  be 
expanded  to  bctt«r  address  potential 
ecological  risks.  These  are: 

(1)  Substances  to  be  tested:  While  a 
case-by-case  determination  is 
appropriate,  it  is  important  that  the 
substance  be  tested  in  an  ecologically 
rele\'anl  form  under  an  ecologically 
relevant  protocol  Unlike  conventional 
pesticides  for  which  direct  contact  with 
the  pesticide  is  a  primary  means  of 
exposure,  exposure  to  plant-pestiddes 
will  be  primarily  through  ingestion  of, 
or  contact  with,  pesticide-containing 
plant  tissues.  Experience  with  l»oassays 
of  plant  defensive  chemicals  has  shown 
the  plant  milieu,  and  the  method  of 
exposure,  may  dramatically  modify 
(enhance  or  ameUorate)  the  resultant 
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effects  of  the  chemical.  Consequently, 
test  substances  and  test  protocols  that 
lack  ecological  relevance  may  provide 
results  that  are  inappropriate  as  a  basis 
for  regulatory  decisions.  The  joint 
Subpanel  recommended  that  EPA 
develop  a  series  of  guidelines  for 
identifying  ecologically  relevant  test 
substances  and  develop  ecologically 
relevant  test  protocols. 

(2)  The  joint  Subpanel  noted  that  EPA 
identifies  expression  of  the  plant- 
pesticide  by  the  plant  throughout  the 
entire  plant  life-cycle  as  a  consideration 
in  determining  the  potential  for  chronic 
exposure  on  nontarget  species  to  the 
plant-pesticide.  Because  plant  life- 
cycles  can  vary  in  duration,  and  because 
exposure  of  nontarget  species  to  a  plant- 
pesticide  for  periods  of  shorter  duration 
than  a  plant's  life-cycle  could  have 
potentially  significant  ecological  effects, 
expression  of  the  pesticidal  substance 
throughout  the  plant's  life  cycle  seems 
to  be  a  criterion  that  is  not  necessarily 
relevant  in  an  ecological  context. 
Although  recognizing  that  it  would  lack 
the  regulatory  consistency  of  the  plant 
liS£>-cycle  criterion,  the  joint  Subpanel 
concluded  that  a  criterion  based  on 
expression  of  the  plant-  pesticide  for 
'■prolonged  periods"  would  seem  to 
have  greater  ecological  relevance.  The 
joint  Subpanel  also  stated  that  the 
meaning  of  "prolonged  period"  would 
have  to  be  determined  on  a  case-by-case 
basis  and  would  depend  on  the  types  of 
nontarget  organisms  that  are  likely  to  be 
affected.  The  joint  Subpanel 
recommended  that  EPA  develop 
guidelines  that  define  the  potential  for 
chronic  exposure  in  terms  of  the 
duration  of  expression  of  the  pesticide 
substance  by  a  plant,  relative  to  the  fife 
cycles  of  nontarget  organisms  likely  to 
be  exposed. 

(3)  The  joint  Subpanel  also 
commented  on  triggers  for  requiring 
EUPs  for  plant-pesticides  during  the 
testing  stage,  noting  that  the  potential 
for  nontarget  exposure  through  gene 
capture  by  wild  relatives  will  increase 
as  the  number  of  test  sites  increases,  in 
areas  where  wild  relatives  may  occur. 
Accordingly,  the  joint  Subpanel 
recommended  that  EPA  give  careful 
consideration  to  addressing  this 
potential  for  increased  ecological  risk  in 
those  situdtions  in  which  there  is 
potential  for  gene  capture  by  wild  plants 
when  establishing  an  EUP  trigger. 

3.  Human  health  effects.  In  terms  of 
human  health  effects,  the  joint  Subpanel 
noted  that  nontarget  populations  at 
potential  risk  from  exposure  to  plant- 
pesticides  may  include  humans  and 
data  requirements  should  take  into 
account  the  diverse  nontarget 
subpopulations  that  could  be  potentially 


exposed  or  at  risk.  Examples  of  specific 
subpopulations  at  potential  risk  may 
include  individuals  who  are  high 
consumers  (e.g.,  vegetarians;  children 
with  high  intake  to  body  weight  ratios: 
over  eaters),  individuals  with 
compromised  digestive  systems  (e.g.. 
elderly  individuals;  persons  receiving 
treatment  for  digestive  disorders  or 
diseases). 

4,  EPA  response.  EPA  agrees  with  the 
joint  Subpanel's  suggestions  and  has 
considered  them  in  the  points  to 
consider  and  will  consider  them  as  the 
Agency  develops  its  data  requirements 
for  plant-pesticides. 

IX.  Request  for  Comment 

A.  Scope  of  Coverage  for  the  Regulatory 
Scheme  for  Plant-Pesticides  under 
FIFRA  and  FFDCA 

1 .  FIFRA  exemptions:  Requests  for 
comment  on  the  proposed  exemptions 
under  FIFRA  and  the  options  for  these 
exemptions  can  be  found  in  the  Federal 
Register  document  entitled:  "Plant- 
pesticide  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule."  All  comments 
relating  to  the  proposed  exemptions 
under  FIFRA  should  be  submitted  in  the 
context  of  this  proposed  regulation  and 
should  be  identified  by  the  docket 
control  number  OPP-300369. 

2.  FFDCA  exemptions:  Requests  for 
comment  on  EPA's  proposed  exemption 
from  the  requirement  of  a  tolerance  for 
categories  of  plant-pesticides  that  will 
not  result  in  significantly  different 
dietary  exposure  can  be  found  in  the 
Federal  Register  document  entitled, 
"Plant-pesticides;  Proposed  Exemption 
from  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act"  and  should  be  identified 
by  the  docket  control  number  OPP- 
300368.  All  comments  relating  to  this 
proposed  exemption  from  the 
requirement  of  a  tolerance  should  be 
submitted  in  the  context  of  that 
proposed  regulation.  Similarly,  ail 
comments  relating  to  the  other  two 
proposed  exemptions  from  the 
requirement  of  a  tolerance  should  be 
submitted  in  the  context  of  these 
proposed  regulations  and  should  be 
submitted  under  the  docket  control 
numbers  OPP-300367  and  OPP-300371 
(see  the  proposals  pubhshed  elsewhere 
in  todays  issue  of  the  Federal  Register 
entitled  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  for  Viral  Coat  Proteins  in 
Plants"  and  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  For  Nucleic  Acids  Produced 
in  Plants." 


B.  EUP  Triggers  for  Field  Testing 

EPA  has  described  in  this  Federal 
Register  document  one  preferred 
approach  and  four  alternative 
approaches  for  identifying  when 
producers  would  be  required  to  obtain 
an  EUP.  Commenters  are  advised  that 
the  Agency  may  choose  to  implement 
any  of  these  fi\  e  approaches  or  some 
combination  thereof  EPA  recognizes 
that  each  of  these  five  approaches  has 
advantages  and  disadvantages.  EPA  is 
soliciting  comment  on  these 
approaches.  Commenters  in  stating  a 
preference  for  an  approach  are  asked  to 
describe  the  factors  weighing  most 
heavily  in  forming  their  preference. 

X.  Economic  Analysis 

The  regulatory  impact  analysis  (RIA) 
evaluates  the  costs  and  benefits  of 
amending  the  Code  of  Federal 
Regulations  to  allow  for  the  regulation 
or  exemption  of  specific  types  of  plant- 
pesticides  under  FIFRA  (40  CFR  152.20 
and  40  CFR  part  174).  This  report  is 
intended  to  meet  the  requirements  for  a 
RIA  as  established  by  Executive  Order 
No.  12866.  the  Regulatory  Flexibility 
Act,  and  section  25  of  FIFRA. 

The  RIA  presents  the  alternative 
regulatory  options  and  the  costs  that 
were  considered  by  the  Agency  under 
FIFR.^.  including  two  options  that  were 
considered  by  the  Agency  but  not 
included  in  the  proposed  rule.  Four 
possible  approaches  to  the  regulation  of 
plant-pesticides  under  FIFRA  were 
evaluated  in  the  RIA  that  allowed  for 
varying  degrees  of  regulatory  coverage. 
RIA  Option  1  is  the  most  limited 
alternative  in  regulatory  scope.  RLA 
Option  2  represents  EPA's  proposed, 
and  preferred,  regulatory  scope  and  is 
broader  in  coverage  than  RIA  Option  1. 
In  addition  to  those  plant-pesticides 
regulated  under  RIA  Option  2.  RIA 
Option  3's  scope  would  include  viral 
coat  proteins  used  as  plant-pesticides. 
Finally,  under  RIA  Option  4.  all  plant- 
pesticides,  including  those  that  result 
from  traditional  plant  breeding,  would 
be  subject  to  the  requirements  of  FIFRA. 
The  costs  for  RIA  Option  2  (the 
Agency's  preferred  option)  are 
substantially  lower  than  RIA  Option  4. 
Refer  to  the  proposal  published 
elsewhere  in  todays  issue  of  the  Federal 
Register  entitled  "Plant-Pesticides 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act; 
Proposed  Rule"  for  a  summary  of  the 
RIA.  The  entire  text  of  the  RIA  can  be 
foimd  in  the  public  docket  for  this 
proposed  rule  (OPP-300370). 
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XII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 


adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities 
(also  referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency,  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  pohcy  statement  is  a 
"significant  regulatory  action"  because 
it  raises  novel  policy  issues  arising  out 
of  FIFRA  legal  mandates.  As  such,  this 
action  has  been  submitted  to  OMB  for 
review,  and  any  comments  or  changes 
made  in  response  to  OMB  suggestions  or 
recommendations,  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

This  proposed  policy  statement  was 
reviewed  imder  the  provisions  of 
section  3(a)  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  605(b)l.  The  RFA 
requires  that  agencies  take  special  note 
of  the  impact  of  proposed  regulations  on 
small  entities.  Analysis  requirements 
imder  the  RFA  can  and  should  be 
combined  with  the  analysis  required 
under  Executive  Order  12866. 

The  regulatory  flexibility  analysis  of 
this  proposed  policy  for  plant-pesticides 
on  small  entities  is  demonstrated  within 
the  structuring  of  the  four  regulatory 
options  proposed.  These  options  were 
considered  after  extensive  evaluations 
of  the  benefit/risk  tradeoffs  between 
option  cost  and  risk  reduction  provided. 
The  Agency  has  structured  the  resulting 
options  from  a  narrow  regulatory  scope 
(RIA  Option  1)  to  a  broad  regulatory 
scope  (RIA  Option  4)  and  as  such,  has 
conducted  an  "inherent"  sensitivity 
analysis  for  small  firms  hkely  to  be 
affected  by  this  regulation.  The  Agency 
has  determined  that  the  tradeoffs 
between  the  benefits  and  risks  of  the 


proposed  regulations  are  optimized 
under  RIA  Option  2.  EPA's  proposed 
scope. 

C.  Paperwork  Feduction  Act 

The  information  collection 
requirements  in  this  proposed  policy 
statement  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq 
An  Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1693.01)  and  a  copy  may  be 
obtained  from  Sainiy  Farmer, 
Information  Policy  Branch,  (Mail  Code 
2136),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460,  or  by  calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging 
1,143  hours  per  response  and  an 
estimated  annual  recordkeeping  burden 
averaging  74  hours  per  respondent. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  conmients  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  (Mail 
Code  2136),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  IX:  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposed  policy  statement. 

List  of  Subjects 

Environmental  protection. 
Biotechnology,  Labeling,  Plant- 
pesticides,  Plants. 

Dated:  November  15, 1994. 
Carol  M.  Browner, 

Administrator. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152  and  174 
(OPP-300369;  FRL-475S-3] 
RIN  2070-AC02 

Plant-Pesticides  Subject  to  ttie  Federal 
Insecticide,  Fungicide,  and 
Rodenticide  Act;  Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  substances  plants 
produce  to  protect  themselves  against 
pests  and  disease  are  considered  to  be 
pesticides  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
definition  of  "pesticide"  (i.e..  if  they  are 
"...  intended  for  preventing, 
destroying,  repelling  or  mitigating  any 
pest.  .  ,").  These  substances,  along  with 
the  genetic  material  necessary  to 
produce  them,  are  designated  "plant- 
pesticides"  by  EPA.  EPA  proposes  to 
amend  an  existing  regulation  and  to 
create  a  new  regulation  to  clarify  the 
relationship  between  plants  and  plant- 
pesticides  and  their  regulatory  status 
under  FIFRA.  EPA  also  proposes  to 
exempt  &t>m  FTFRA  requirements 
classes  of  plant-pesticides  that  the 
.\gency  has  determined  pose  low 
probability  of  risk  and  are  not  likely  to 
cause  unreasonable  adverse  affects  on 
the  environment.  Recognizing  the 
unique  characteristics  of  plant- 
pesticides,  the  Agency  proposes  to 
create  a  new  part  in  the  CFR  for 
regulations  unique  to  plant-pesticides. 
DATES:  Comments  identified  by  the 
docket  control  number  [OPP-300369) 
must  be  received  on  or  before  January 
23, 1995. 

ADt)RESSES:  Submit  written  comments 
by  mail  to:  Program  Resources  Section, 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
EX]  20460.  In  person,  bring  comments  to 
Rm.  1132.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bernice  Slutsky.  Science  and 
Policy  Staff.  Office  of  Prevention. 
Pesticides  and  Toxic  Substances  (7101). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Telephone  number:  (202)  260-6900. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  proposes  to  clarify  the  regulatory 
status,  under  FIFRA.  of  pesticidal 
substances  produced  in  plants  (plant- 
pesticides)  and  of  plants  that  produce 
pesticidal  substances  and  act  as 
biological  control  agents.  EPA  defines  a 
biological  control  agent  as  "any  living 
organism  apphed  to  or  introduced  into 
the  environment  that  is  intended  to 
function  as  a  pesticide  against  another 
organism  declared  to  be  a  pest  by  the 
Administrator"  (40  CFR  152.3).  EPA 
also  proposes  to  exempt  from  FIFRA 
regulation  certain  types  of  pesticidal 
substances  produced  in  plants  that  EPA 
believes  do  not  warrant  regulation. 

In  the  Federal  Register  of  June  2, 1982 
(47  FR  23928),  EPA  promulgated  a  final 
regulation  under  FIFRA  section  25(b) 
that  exempted  all  biological  control 
agents,  except  for  certain 
microorganisms,  from  the  requirements 
of  FIFRA.  This  exemption  was 
promulgated  because  EPA  found  that 
the  risks  posed  by  biological  control 
agents  other  than  microorganisms  were 
adequately  addressed  by  other  Federal 
agencies  such  as  the  U.S.  Department  of 
Agricultiire's  (USDA's)  Animal  and 
Plant  Health  and  Inspection  Service 
(APHIS)  and  the  U.S.  Department  of  the 
Interior.  Although  plants  used  as 
biological  control  agents  were  not 
specifically  addressed  in  40  CFR  152.20 
or  in  the  June  2, 1982.  Federal  Register 
document.  EPA  has  considered  these 
plants  to  be  excluded  from  regulation 
under  FIFRA  through  this  exemption. 
EPA  continues  to  believe  that  plants 
used  as  biological  control  agents  are 
adequately  regulated  by  other  Federal 
agencies.  However.  EPA  believes  that 
the  status  of  pesticidal  substances 
produced  in  plants  (i.e.,  plant- 
pesticides)  requires  regulatory 
clarification. 

Althou^  plants  used  as  biological 
control  agents  were  exempted  from 
FIFRA  regulation  under  40  CFR  152.20, 
substances  that  are  extracted  frOm 
plants  and  used  as  pesticides  are  not 
similarly  exempted.  For  example. 


chrj'santheraums  produce  p>Tethrum.  a 
substance  that  has  insecticidal  activity. 
Chrj'santhemums  that  produce 
pyrethrum  are  exempt  from  regulation 
when  used  as  biological    ontrol  agents 
(i.e.,  hving  chrysanthemums),  but 
pyretlirum  itself,  as  the  pesticide 
substance,  is  not  exempt  when  it  is 
extracted  from  chrysanthemum  plants 
and  applied  to  other  plants  as  an 
insecticide. 

This  distinction  is  reasonable  in  light 
of  the  potential  for  increased  and 
unique  exposures  due  to  large-scale 
application  of  extracted  pyrethrum  to 
plants  that  do  not  naturally  produce  it. 
The  use  of  e.vtracted  pyrethrum  as  an 
insecticide  can  involve  exposure  to  the 
pesticide  over  large  acreages,  whereas 
the  exposure  associated  with  pyrethrum 
produced  by  living  chr>'santhemum 
plants  would  not  be  expected  to  reach 
such  proportions.  In  addition, 
application  of  pyrethrum  beyond  the 
environment  in  which  it  is  normally 
produced  (i.e.,  beyond  the  living 
chrysanthemum  plant)  could  result  in 
new  or  unique  exposures  of  nontarget 
organisms,  including  humans. 

Although  it  has  b^n  EPA's  policy 
under  FIFRA  to  regulate  pesticidal 
substances  that  have  been  extracted 
from  plants,  to  date  the  Agency  has  not 
clearly  stated  its  policies  for  regulation 
of  pesticidal  substances  that  are 
produced  in  living  plants  and  function 
in  situ  to  protect  tie  plant  from  pests  or 
disease  (i.e.,  not  extracted  from  the 
plants).  This  proposed  rule  is  designed 
to  provide  such  clarification. 
FIFRA  section  2(u)  defines 
"pesticide"  as:  "(1)  any  substance  or 
mixture  of  substances  intended  for 
preventing,  destroying.  repeUing,  or 
mitigating  any  pest,  and  (2)  any 
substance  or  mixture  of  substances 
intended  for  use  as  a  plant  regulator, 
defoliant,  or  desiccant. .  .  ."  Tlie 
substances  that  are  produced  in  plants 
to  protect  them  against  pests  and 
disease  are  considered  to  be  pesticides 
under  the  definition  of  FIFRA  section  2. 

(i.e..  if  they  are  " intended  for 

preventing,  destroying,  repelling,  or 
mitigating  any  pest.  .  .")  regardless  of 
whether  the  pesticidal  capabilities 
evolved  in  the  plants  or  were 
introduced  by  traditional  breeding  or 
through  the  techniques  of  modem 
biotechnology.  These  substances,  along 
with  the  genetic  material  necessary  to 
produce  them,  are  designated  "plant- 
pesticides"  by  the  Agency. 

There  are  a  number  of  types  of 
substances  produced  in  plants  that 
enable  plants  to  resist  pest  attack  and 
disease.  These  substances  include  both 
those  pesticidal  substances  that  would 
be  considered  normally  a  component  of 
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a  plant  and  those  that  would  be 
considered  new  to  a  plant.  Examples  of 
plant-pesticides  that  would  be 
considered  normally  a  component  of  a 
plant  are  phytoalexins  (plant-produced 
substances  that  act  against 
phytopathogenic  microorganisms).  An 
example  of  a  plant-pesticide  that  would 
not  be  considered  normally  a 
component  of  a  plant  is  the  insecticidal 
delta  endotoxin  that  is  produced  in  the 
bacterium.  Bacillus  thuringiensis. 

This  proposal  would  clarify  the 
relationship  between  plants  and  plant- 
pesticides.  It  applies  to  all  pesticidal 
substances  produced  in  living  plants, 
including  bryophytes  such  as  mosses, 
seedless  vascular  plants  such  as  ferns, 
gymnosperms  such  as  conifers,  and 
angiosperms  such  as  most  major  crop 
plants.  This  proposal  would  reaffirm 
that  plants  continue  to  be  exempt  under 
40  CFR  152.20  and.  under  a  new  part 
174  (in  the  40  CFR)  would  codif\'  which 
categories  of  plant-pesticides  would  be 
exempt  and  which  would  be  regulated 
by  EPA  under  FIFRA.  Recognizing  the 
unique  characteristics  of  plant- 
pesticides,  the  Agency  will,  in  the 
future,  include,  in  part  174,  other 
regulations  specific  to  plant-pesticides. 

As  part  of  tne  effort  to  develop  this 
proposal.  EPA  requested  advice  from 
two  scientific  advisory  committees  at 
three  meetings.  On  December  18, 1992, 
a  Subpanel  of  the  FIFRA  Scientific 
Advisory  Panel  (SAP)  was  convened  to 
review  a  draft  proposed  policy 
statement  and  to  answer  a  series  of 
scientific  questions  concerned  primarily 
with  EPA's  proposed  approach  for 
plant-pesticides  under  FIFRA.  On  July 
13.  1993,  a  Subcommittee  of  the  EPA 
Biotechnology  Science  Advisory 
Committee  (BSAC)  was  convened  to 
address  a  series  of  scientific  questions 
concerned  primarily  with  EPA's 
proposed  approach  for  plant-pesticides 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  On  January  21, 
1994,  a  joint  BSAC/SAP  Subpanel  was 
convened  to  address  a  series  of 
scientific  questions  concerned  with  the 
scope  of  regulation  under  both  FIFRA 
and  FFDCA  and  guidance  for  data  needs 
for  the  evaluation  of  plant-pesticides. 

This  proposed  rule  is  one  of  several 
documents  published  in  today's  issue  of 
the  Federal  Register  that  address  EPA's 
approach  to  regulating  plant-pesticides. 
The  other  documents  are:  (1)  A 
proposed  policy  statement  that 
generally  describes  how  EPA  proposes 
to  regulate  plant-pesticides  under 
FIFRA  and  the  FFDCA  ("Plant- 
pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  Proposed  Policy";  (2)  a 


proposed  exemption  from  the 
requirement  of  a  tolerance  for  categories 
of  plant-pesticides  that  do  not  result  in 
significantly  different  dietar>'  exposures 
("Plant-pesticides;  Proposed  Exemption 
from  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act";  (3)  a  proposed 
exemption  from  the  requirement  of  a 
tolerance  for  coat  proteins  from  plant 
viruses  ("Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  Viral  Coat 
Proteins  Produced  in  Plants"  and  (4)  a 
proposed  exemption  from  the 
requirement  of  a  tolerance  for  nucleic 
acids  produced  in  plants  as  part  of  a 
plant-pesticide  ("Plant-pesticides; 
Proposed  Exemption  from  the 
Requirement  of  a  Tolerance  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
for  Nucleic  Acids  Produced  in  Plants"). 

II.  Statutory  Authority 

This  rule  is  being  proposed  under  the 
authority  of  section  3  and  section  25(a) 
and  (b)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136  et.  seq.).  FIFRA  section  2(u) 
defines  "pesticide"  as:  "(1)  any 
substance  or  mixture  of  substances 
intended  for  preventing,  destroying, 
repelling,  or  mitigating  any  pest,  and  (2) 
any  substance  or  mixture  of  substances 
intended  for  use  as  a  plant  regulator, 
defoliant,  or  desiccant ..." 

FIFRA  section  3  provides  that  no 
person  may  distribute  or  sell  in  the 
United  States  any  pesticide  that  is  not 
registered  under  the  Act.  Before  a 
product  may  be  registered  as  a  pesticide 
under  FIFRA,  it  must  be  shown  that 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  it  will  not  generally  cause 
"unreasonable  adverse  effects  on  the 
environment."  FIFRA  section  2(bb) 
defines  the  term  "uiu-easonable  adverse 
effects  on  the  environment"  as  any 
unreasonable  risk  to  humans  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide.  Thus,  FIFRA  involves  a 
balancing  of  the  risks  presented  by  the 
use  of  the  pesticide  against  the  benefits 
associated  with  the  use  of  that  pesticide. 

In  addition,  FIFRA  section  3(a) 
provides  that,  to  the  extent  necessary  to 
prevent  unreasonable  adverse  effects  on 
the  environment,  the  Administrator  may 
by  regulation  limit  the  distribution,  sale 
or  use  of  any  pesticide  that  is  not 
registered  under  FIFRA  or  subject  to  an 
Experimental  Use  Permit  imder  FIFRA 
section  5  or  subject  to  an  emergency 
exemption  under  FIFRA  section  18. 


Under  FIFRA  section  25(b).  EPA  may 
exempt,  by  regulation,  any  pesticide 
determined  to  be  adequately  regulated 
by  another  Federal  agency,  or  of  a 
character  which  is  unnecessary  to  be 
subject  to  the  Act  in  order  to  carry  out 
the  purposes  of  the  Act. 

III.  40  CFR  Part  174 

EPA  is  proposing  to  set  forth,  under 
FIFRA,  a  new  part  in  40  CFR 
specifically  for  plant-pesticides 
regulated  under  FIFRA.  In  proposed 
part  174,  as  well  as  at  §  152.20,  EPA 
would  clarify  the  regulatory  relationship 
between  plants  and  plant-pesticides 
and,  at  §  174.5.  EPA  would  define  the 
scope  of  regulation  for  plant-pesticides 
under  FIFRA.  Although  EPA  is  not 
proposing  in  today's  issue  of  the 
Federal  Register  specific  regulatory 
requirements  for  plant-pesticides  in  part 
174  (e.g.,  labeling  and  Experimental  Use 
Permit  requirements),  EPA  plans  to 
propose  such  regulations  in  the  future. 
In  the  interim  period  before  these 
additional  regulatory  amendments  are 
proposed  and  promulgated,  EPA  will 
use  existing  pesticide  regulations  (see 
40  CFR  parts  152  to  173  and  40  CFR 
parts  177  to  186)  for  plant-pesticides 
where  applicable.  However,  these 
existing  regulations  were  developed 
generally  for  traditional,  chemical 
pesticides.  Because  of  the  unique 
characteristics  of  plant-pesticides,  EPA 
recognizes  that  the  existing  regulations 
may  not  always  be  appropriate  for  these 
products.  The  characteristics  of  plant- 
pesticides  such  as  both  their  production 
and  use  in  plants;  their  biological 
properties;  and  their  potential  ability  to 
spread  and  increase  in  quantity  in  the 
environment  distinguishes  them  from 
traditional,  chemical  pesticides.  The 
Agency  therefore  intends  to  apply  the 
existing  regulations  to  plant-pesticides 
in  a  manner  that  addresses  the  unique 
issues  associated  with  plants.  Producers 
are  encouraged  to  consult  with  the 
Agency  well  in  advance  of  any  proposed 
activities  involving  plant-pesticides. 
(Refer  to  the  Federal  Register  document 
entitled,  "Proposed  PoUcy;  Plant- 
pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Federal  Food,  Drug,  and 
Cosmetic  Act.") 

rv.  Definitions 

Because  of  the  unique  nature  of  plant- 
pesticides,  the  Agency  is  proposing 
certain  definitions  that  will  apply  to 
plant-pesticides  only.  These  definitions 
are  contained  in  the  proposed  regulatory 
text  under  40  CFR  152.3,  and  in  40  CFR 
174.3.  The  following  unit  describes  the 
key  definitions  for  plant-pesticides 


under  FIFRA  and  the  rationales 
underlying  these  definitions. 

A.  Definition  of  Plant- pesticide 

EPA  would  define  "plant-pesticide" 
under  FIFRA  as: 

A  pesticidal  substance  that  is  produced  in 
a  living  plant  and  the  genetic  material 
necessary  for  the  production  of  the 
substance,  where  the  substance  is  intended 
for  use  in  the  living  plant. 

EPA  is  including  the  genetic  material 
necessary  to  produce  the  substance  in 
the  proposed  definition  of  plant- 
pesticide  for  a  number  of  reasons.  First, 
it  is  the. genetic  material  that  is 
introduced  into  the  plant  with  the  intent 
that  it  will  ultimately  result  in  a 
pesticidal  effect.  Additionally,  EPA's 
regulation  of  pesticides  is  based  on  an 
evaluation  of  the  potential  for 
unreasonable  adverse  effects  associated 
with  the  pesticidal  substance,  in  this 
case,  the  pesticidal  substance  produced 
in  the  plant.  Regulation  also  includes 
risk  management  considerations.  A 
focus  on  the  genetic  material  would 
permit  the  Agency  to  address  the 
potential  for  the  spread  of  the  pesticidal 
substance  in  the  enviromnent  through 
the  spread  of  the  genetic  material 
necessary  for  the  production  of  the 
substance.  Moreover,  the  amount  of 
pesticidal  substance  likely  to  be 
produced  by  the  plant  is  also  an 
important  consideration  that  the  Agency 
may,  in  some  circumstances,  be  able  to 
address  through  the  inclusion  of  genetic 
material  in  the  definition  of  plant- 
pesticide.  In  addition,  including  the 
genetic  material  in  the  definition  of 
plant-pesticide  would  permit  the 
Agency  to  address  plant-pesticides 
during  stages  of  the  plant's  life  cycle  or 
in  plant  parts  where  the  pesticidal 
substance  itself  is  not  produced  or  is 
produced  in  very  small  amounts  (e.g.,  in 
pollen  or  seed).  In  these  cases  it  is 
technically  easier  to  verify  the  presence 
of  the  genetic  material  than  the 
pesticidal  substance. 

B.  Definition  of  Active  and  Inert 
Ingredients 

The  regulation  of  pesticides  under 
FIFRA  entails  the  identification  of 
"active  ingredients"  and  "inei^ 
ingredients."  Under  FIFRA  section  2, 
the  term  active  ingredient  means  ". . . 
an  ingredient  which  will  prevent, 
destroy,  repel,  or  mitigate  any  pest. . . 
(or  acts  as  a  plant  regulator,  defoliant  or 
desiccant]."  The  term  inert  ingredient 
means  "...  an  ingredient  which  is  not 
active."  EPA  recognizes  that  plant- 
pesticides  have  certain  characteristics 
that  are  different  from  those  of  more 
traditional  chemical  pesticides.  EPA 
believes  that  the  overall  characteristics 


of  plant-pesticides  require  specifically 
tailored  active  and  inert  ingredient 
definitions. 

In  light  of  this  consideration,  EPA 
proposes  to  use  the  following 
definitions  for  plant-pesticides. 

Active  ingredient,  when  referring  to  plant- 
pesticides  only,  means  a  pesticidal  substance 
that  is  produced  in  a  living  plant  and  the 
genetic  material  necessary  for  the  production 
of  the  substance,  where  the  substance  is 
intended  for  use  in  the  living  plant. 

Inert  ingredient,  when  referring  to  plant- 
pesticides  only,  means  any  substance,  such 
as  a  selectable  marker,  other  than  the  active 
ingredient,  and  the  genetic  material 
necessary  for  the  production  of  the 
substance,  that  is  intentionally  introduced 
into  a  living  plant  along  with  the  active 
ingredient,  where  the  substance  is  used  to 
confirm  or  ensure  the  presence  of  the  active 
ingredient. 

Note  that  the  plant-pesticide  active 
ingredient  is  the  plant-pesticide  and 
therefore  the  proposed  definition  of 
active  ingredient  for  plant-pesticides  is 
the  same  as  the  definition  of  plant- 
pesticide.  The  plant-pesticide  product 
includes  both  the  active  and  inert 
ingredients. 

The  definition  of  plant-pesticide  and 
the  active  and  inert  ingredient 
definitions  would  include  all  of  the 
genetic  material  "necessary  for  the 
production"  of  the  pesticidal  and  inert 
substance.  The  following  genetic  regions 
are  considered  "necessary  for  the 
production"  of  the  plant-pesticide 
active  and  inert  substances:  (1)  The 
genetic  material  that  encodes  for  the 
pesticidal  substance  or  leads  to  the 
production  of  the  pesticidal  substance, 
£uid  (2)  regulatory  regions  such  as 
promoters,  enhancers,  and  terminators. 

The  genetic  material  can  either 
directly  encode  for  the  pesticidal 
substance  or  may  encode  for  enzymes 
that  lead  to  the  production  of  a 
pesticidal  substance  (e.g.,  phenylalanine 
ammonia-lyase  (PAL)  catalyzes  the  first 
reaction  in  the  synthesis  of  such 
phytoalexins  as  pterocarpans  in 
Leguminosae  and  furanocouraarins  in 
So7anaceae  and  Umbelliferae;  Ref.  4).  It 
might  also  include  genetic  regions 
encoding  for  RNA  that  acts  as  the 
pesticidal  substance  or  leads  to  the 
production  of  the  pesticidal  substance 
(e.g.,  antisense  mRNA).  The  active  and 
inert  ingredients  would  also  include  any 
regulatory  regions,  such  as  promoters, 
that  control  the  expression  of  the 
genetic  material  encoding  for  the 
pesticidal  or  inert  substatice  or  leading 
to  the  production  of  the  pesticidal  or 
inert  substance  and  are  introduced  into 
the  plant  along  with  that  gene.  For 
example,  a  different  regulatory  element 
could  lead  to  the  production  of  the 


pesticidal  substance  in  new  plant  parts 
or  for  new  durations,  resulting  in  new 
exposure  scenarios. 

■The  genetic  material  "necessary  for 
the  production"  of  the  plant-pesticide 
active  and  inert  substances  does  not 
include  genetic  regions  that  are  not 
involved  in  DNA  expression  (i.e.. 
noncoding,  nonexpressed  sequences 
such  as  liiikers,  adapters, 
homopolymers,  and  sequences  of 
restriction  enzyme  recognition  sites). 
However,  the  Agency  would  require 
information  concerning  these  sequences 
if  it  determines  that  such  information  is 
necessary  for  the  evaluation  of  the 
active  or  inert  ingredient. 

There  may  be  genetic  material 
encoding  other  functions  (e.g.,  genetic 
material  intended  to  alter  the  amount  of 
carbohydrate  in  the  plant)  that  are 
introduced  into  the  plant  along  with  the 
active  and  inert  ingredients.  These 
activities  would  be  subject  to  the  Food 
and  Drug  Administration  (FDA) 
authorities. 

V.  Proposed  Exemptions  for  Plant- 
pesticides 

EPA  has  attempted  to  identify  those 
types  of  plant-pesticides  that  have 
greater  potential  for  environmental  and/ 
or  human  health  risks  and  to  focus  its 
regulatory  scrutiny  on  these  plant- 
pesticides.  To  exempt  from  regulation 
those  plant-pesticides  having  low 
potential  for  risk,  EPA  is  proposing  to 
employ  its  exemption  authority  under 
FIFRA  section  25(b).  FIFRA  section 
25(b)(2)  allows  the  Agency  to  exempt  a 
pesticide  from  the  requirements  of 
FIFRA  if  it  is  of  a  character  uimecessary 
to  be  subject  to  the  Act  in  order  to  carry 
out  the  purposes  of  the  Act.  Through 
FIFRA  section  25(b)(2),  EPA  proposes  to 
exempt  certain  categories  of  plant- 
pesticides  that  EPA  believes  pose  low 
probability  of  risk  and  are  not  likely  to 
cause  unreasonable  adverse  effects  even 
in  the  absence  of  any  regulatory 
oversight  under  FIFRA  and,  thus,  are  of 
a  character  unnecessary  to  be  subject  to 
the  Act.  Those  plant-pesticides  not 
exempted  would  form  the  scope  of 
EPA's  regulatory  scrutiny  under  FIFRA. 
EPA  finds  that  the  plant-pesticides  it 
is  proposing  to  exempt  have  a  low 
probability  of  risk  and  have  potential 
benefits  associated  with  them  (e.g.. 
economic  benefits  to  farmers  and 
reducing  the  need  for  chemical 
pesticides)  that  outweigh  any  potential 
risks  associated  with  them,  and  that  the 
low  probability  of  risk  does  not  justify 
the  cost  of  regulation.  Therefore,  the 
Agency  proposes  under  40  CFR  174.5  to 
exempt,  bom  FIFRA  regulation,  the 
categories  of  plant-pesticides  that  EPA 
has  identified  as  those  that  are  likely  to 
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pose  little  risk  and  are  not  likely  to 
cause  unreasonable  adverse  effects  on 
the  environment  even  in  the  absence  of 
regulatorv  oversight. 

While  EPA's  analysis  of  the  potential 
risks  and  benefits  of  plant-pestiddes  has 
led  the  Agency  to  the  conclusion  that 
some  categories  of  ptant-pestiddes 
warrant  regulation  while  others  do  not, 
the  Agency  cannot  foresee  all  potential 
adverse  effects  to  human  health  or  the 
environment  which  may  potentially 
arise  for  testing  and  use  of  specific 
plant-pestiddes.  Thus,  in  §  174  7  EPA  is 
proposing  to  require  reporting  of 
information  on  adverse  effects  from  the 
testing  and  use  of  plant-pesticides  that 
EPA  is  proposing  to  exempt  in  §  174.5. 
Proposed  §  174.7  is  meant  to  address 
unforeseeable  events  resulting  bom  use 
of  such  pesticides.  EPA  believes  that 
such  events  are  likely  to  be  extremely 
rare;  however,  §  174.7  is  a  means  of 
ensuring  that  any  potential  risk  is 
addressed  and  that  the  Agency's  data 
base  is  as  complete  as  possible. 
Information  on  potential  unreasonable 
adverse  effects  would  be  required  to  be 
reported  if  such  information  is  ubtaiaed, 
from  any  source,  by  any  person  who 
sells  or  distributes  a  plajit-pesticide. 
Failure  to  comply  with  §  174.7  would  be 
an  unlawful  act  under  FIFRA  section 
12(a)(2)(S)  and  could  result  in  an 
enforcement  action  (for  penalties)  under 
FIFRA  sectiou  14.  In  addition.  FIFRA 
section  6(a)(2]  applies  to  plant- 
pestiddes  that  would  not  be  exempt 
under  this  proposed  rule. 

As  with  traditional  pesticides,  the 
underlying  considerations  in  analyzing 
risks  posed  by  plant-pesticides  are  the 
potential  for  exposiu^  to  the  pestiddal 
substance  and  hazards  of  the  pestiddal 
substance  to  humans,  other  nontaxget 
organisms,  and  the  environment.  For 
plant-pestiddes,  exposure  and  hazard 
will  be  determined  by  the  chemical  and 
toxicological  properties  of  the  pesticidal 
substance  and  the  biological 
characteristics  of  the  plant  that  is 
producirg  the  substance. 

The  properties  of  the  plant-pesticide, 
mcluding  the  mechanism  by  whicJi  it 
affects  the  target  pest,  will  determine 
the  potential  fcH-  hazards  to  nontarget 
organisms,  including  humans.  The  type 
of  organism  exposed  to  the  plant- 
pestidde  will  be  determined  by  the 
characteristic  of  the  plants  that  produce 
the  substance  and  the  environment 
where  the  plants  are  grown;  e.g., 
whether  the  production  of  the  substance 
is  hmited  to  particular  plant  parts,  the 
organisms  that  normally  assodate  with 
the  plant,  and  the  acreage  and  location 
planted.  An  important  consideration  not 
seen  with  traditional  pesticides  is  the 
potential  for  spread  of  the  plant's 


genetic  material.  Because  plants  can 
reproduce  sexually  and/or  asexually, 
the  ability  to  produce  the  plant- 
pestidde  could  spread  through  the  agro- 
or  nattiral  ecosystems,  particularly  if 
wild  relatives  acquire  the  ability  to 
produce  the  plant-pesticide  through 
successful  hybridization. 

Such  hazard  and  exposure 
considerations  form  the  bases  of  the 
three  exemptions,  discussed  in  Units 
V.A..  V.B.,  and  V.C.  of  this  preamble, 
that  the  Agency  is  proposing  for  plant- 
pestiddes  under  FIFRA. 

The  benefits  assodated  with  use  of 
some  categories  of  plant-pestiddes 
include  the  economic  benefit  to  fanners 
for  use  of  plant-pesticides  in 
circumstances  where  traditional 
pestiddes  may  not  be  as  effective  (e.g., 
for  some  systemic  plant  pests)  or  may  be 
more  expensive,  thus  increasing  crop 
yield  and/or  reducing  fanners'  costs.  An 
additional  benefit  is  the  environmental 
benefit  assodated  with  potential 
reduced  use  of  pesticides  that  mav  be 
less  environmentally  benign  than  these 
plant-pesticides. 

A.  Exemption  of  Plant-pesticides 
Derived  from  Closely  Related  Plants 

A  primary  consideration  in  evaluating 
plant-pesticides  is  the  potential  for  new 
exposures  of  nontarget  organisms  to  the 
pesticide,  if  a  plant  normally  produces 
a  pestiddal  substance,  organisms  that 
come  in  contact  with  the  plant  have 
likely  been  exposed  to  that  substance  in 
the  past,  perhaps  over  long  periods  of 
time.  The  potential  for  new  exposures  to 
occur  would  be  very  low. 

In  contrast,  if  a  plant-pesticide  is  not 
normally  produced  by  a  plant,  the 
•organisms  that  come  in  contact  with  the 
plant  may  never  have  been  exposed  to 
the  substance.  For  instance,  certain 
spiders  produce  a  toxin  that  is  targeted 
for  their  insect  prey.  Plants  are  not 
known  to  produce  this  toxin  in  nature 
or  in  cultivation.  If  this  toxin  were  to 
enter  the  gene  pool  of  specific  plants, 
organisms  that  had  never  previously 
been  exposed  to  the  toxin  could  now  be 
exposed.  Prior  to  the  introduction  of  the 
toxin  into  these  plants,  only  the  ir>sect 
prey  of  the  spider  would  potentially  be 
exposed  to  the  toxin.  If  plants  could 
now  express  the  toxin,  a  different  or 
larger  group  of  organisms  could  be 
exposed  to  it.  possibly  resulting  in 
adverse  effects  to  these  organisms.  For 
instance,  insects  that  feed  on  the  plant 
could  be  exposed  to  the  taxin.  If  the 
toxin  is  found  in  pollen,  pollinators 
could  also  be  exposed. 

EPA  is  proposing  to  concentrate  its 
regulatory  efforts  under  FIFRA  on  those 
plant-pestiddes  that  are  new  to  the 
plant  and,  thus,  have  the  greatest 


potential  for  exposing  nontarget 
organisms  to  a  new  pestiddal  substance. 
The  Agency  is  proposing  to  exempt 
ft-om  FIFRA  regulation  those  plant- 
pesticides  that  are  nonnally  a 
component  of  (not  new  to)  a  plant.  In 
defining,  for  regulator}'  piuposes,  those 
substances  it  considers  to  be  normally  a 
component  of  a  plant,  the  Agency  is 
presenting  three  approaches  to  the 
proposed  exemption  for  public 
comment.  In  selecting  among  these 
three  options,  the  Agency  will  consider 
how  well  each  of  the  options:  (1) 
Distinguishes,  on  a  risk  basis,  those 
plant-pestiddes  that  would  result  in 
new  environmental  exposures  from 
those  that  would  not;  (2)  provides  a 
standard  of  suffident  regulatory  clarity 
so  that  the  public,  industry,  and  the 
Agency  can  easily  identify  those  plant- 
pesticides  that  would  be  subject  to 
regulation;  (3)  does  not  place  an  undo 
burden  on  producers/ developers;  and 
(4)  creates  as  similar  a  scope  of 
regulation  as  possible  for  this  exemption 
under  FIFRA  as  EPA  is  proposing  under 
FFDCA.  given  the  differences  in 
mandate  and  structure  of  the  two 
statutes.  The  three  options  are  described 
below  followed  by  a  description  of 
terms  used  in  the  options  in  Unit  V.A.4. 
of  this  preamble  and  an  analysis  of  the 
options  in  Unit  VA.5.  of  this  preamble. 
For  the  reasons  discussed  in  Unit  V_A.5. 
of  this  preamble,  EPA  prefers  Option  1 
over  Options  2  or  3. 

1.  Option  1:  Plant- pesticidtis  derived 
from  sexually  compatible  plants.  This 
approach  is  based  on  the  concept  of 
sexual  compatibility.  The  Agency 
believes  this  concept  describes  a 
measure  of  relatedness  between  plants 
and  views  plant-pesticides  moved 
between  sexually  compatible  plants  as 
not  new  to  the  plant.  The  use  of  the 
standard  of  sexual  compatibility  is 
embodied  in  the  following  language 
from  the  proposed  regulatory  text: 
[Plant-pestiddes  are  exempt  from 
FIFRA  requirements  if:] 

. .  .The  genetic  material  that  encodes  fur  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant  and  has 
never  been  derived  from  a  sourcti  that  is  not 
sexually  compatible  with  th»  recipient  plant;. 

2.  Option  2:  Plant-pesticides  deriwd 
from  plants  uithin  the  same  genus.  A 
second  approach  that  EPA  is 
considering  for  defining  when  a  plant- 
pestidde  is  new  to  the  plant  is  a 
standard  based  on  taxonomy.  Under  this 
approach,  the  standard  would  rely  on 
the  taxuQomic  grouping  of  genus;  plant- 
pesticides  moved  between  plants  t«  the 
same  genus  would  be  exempt.  The 


assumption  under  this  approach  is  that 
the  genus  grouping  correlates  with  a 
relatively  high  degree  of  relatedness 
among  plants  even  though  not  all  plants 
in  a  genus  are  sexually  compatible. 
Similarity  in  traits  ranging  from  flower 
morphology  to  the  presence  of 
particular  alkaloids  and  flavonoids.  for 
example,  have  been  used  to  determine 
whether  to  classify  a  plant  species  in  a 
particular  genus  and  these  traits  likely 
bespeak  a  high  degree  of  relatedness. 
The  language  defining  this  option 
would  be  as  follows:  (Plant-pesticides 
are  exempt  from  FIFRA  requirements  if:) 

The  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  plants  that  are  within  the  same 
genus  as  the  recipient  plant  [regardless  of 
sexual  compatibility]  and  has  never  been 
derived  from  a  source  outside  of  that  genus; 

3.  Option  3:  Plant-pesticides  derived 
from  plants  within  the  same  genus  or 
from  sexually  compatible  plants.  The 
third  approach  EPA  is  considering 
combines  the  above  two  standards  of 
taxonomy  and  sexual  compatibility.  The 
standard  luider  this  option  would  rely 
primarily  on  the  taxonomic  grouping  of 
genus  as  a  measure  of  relatedness. 
Recognizing  that  some  plants  that  are 
sexually  compatible  are  classified  in 
different  genera  and  assuming  that 
sexual  compatibility  bespeaks  a  high 
degree  of  relatedness,  EPA  also  includes 
a  provision  extending  the  exemption  to 
include  sexually  compatible  plants  from 
any  genera.  The  language  defining  this 
option  would  be  as  follows:  [Plant- 
pesticides  are  exempt  from  FIFRA 
requirements  if:] 

The  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance: 

(1)  Is  derived  from  plants  that  are  within 
the  same  genus  as  the  recipient  plant 
[regardless  of  sexual  compatibility)  or,  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant:  and 

(2)  Has  never  been  derived  from  a  source 
outside  the  same  genus  that  is  not  sexually 
compatible  with  the  recipient  plant. 

4.  Terms  used  in  the  options.  The 
phrase  "genetic  material  that  encodes 
for  the  pesticidal  substance  or  leads  to 
the  production  of  the  pesticidal 
substance"  refers  to  genetic  material 
that:  (1)  Directly  encodes  for  the 
pesticidal  substance;  (2)  encodes  for 
enzymes  that  lead  to  the  production  of 
a  pesticidal  substance  (as  in  the 
example  of  the  PAL  gene  discussed  in 
Unit  rv.  of  this  preamble);  or  (3) 
encodes  for  RNA  that  acts  as  a  pesticide 
or  leads  to  the  production  of  a  pesticidal 
substance  (e.g.,  antisense  RNA). 

For  the  purposes  of  the  options  for 
this  exemption  imder  FIFRA,  this 


phrase  is  not  intended  to  include 
regulatory  regions  or  noncoding, 
nonexpressed  nucleotide  sequences 
when  the  genetic  material  encoding  for 
or  leading  to  the  production  of  the 
pesticidal  substance  would  otherwise  be 
exempt.  For  this  specific  exemption, 
these  regulatory  regions  and  noncoding, 
nonexpressed  nucleotide  sequences  may 
be  derived  from  any  source.  For 
example,  if  a  viral  promoter  attached  to 
a  com  structural  gene  encoding  a 
pesticidal  substance  is  introduced  into 
another  com  variety,  the  structural  gene 
and  the  viral  promoter  genetic  construct 
would  meet  the  criteria  of  the  options 
for  this  exemption. 

Note  that  whereas  regulatory  elements 
are  not,  for  the  purposes  of  the  proposed 
exemptions,  considered  part  of  the 
genetic  material  "that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production"  of  a  pesticidal  substance, 
regulatory  elements  are  considered  part 
of  the  genetic  material  "necessary  for 
the  production"  of  a  pesticidal 
substance  under  the  definitions  of  the 
plant-pesticide  active  and  inert 
ingredients  (see  Unit  IV.  of  this 
preamble). 

The  definition  for  "sexually 
compatible"  means  being  capable  of 
forming  a  viable  zygote  ^ough  the 
fusion  of  two  gametes  and  can  include 
the  use  of  bridging  crosses  and  wide 
cross  breeding  techniques  such  as 
surgical  alteration  of  the  plant  pistil, 
bud  pollination,  mentor  pollen, 
immimosuppressants,  in  vitro 
fertilization,  pre-  and  post-pollination 
hormone  treatments,  manipulation  of 
chromosome  numbers,  and  embryo 
culture.  It  can  also  include,  for  the 
purposes  of  this  exemption,  ovary  and 
ovule  cultures.  EPA  believes  that  the 
production  of  viable  zygotes  through 
these  techniques  indicates  a  sufficient 
level  of  relatedness  between  the 
parental  plants  involved  to  be  included 
under  the  rubric  of  "sexually 
compatible." 

The  phrase  "...  has  never  been 
derived  from  a  source  that  is  not 
sexually  compatible  with  the  recipient 
plant ..."  is  meant  to  indicate  in  the 
proposed  regulatory  text  that  the  genetic 
material  would  not  qualify  for  the 
exemption  if  it  is  introduced  into  a 
plant  from  a  sexually  incompatible 
source  and  subsequently  introduced 
into  other  sexually  compatible  plants. 
An  example  of  such  a  situation  would 
be  if  the  Bacillus  thuringjensis  delta 
endotoxin  is  introduced  into  wheat  and 
the  endotoxin  producing  wheat 
subsequently  hybridized  with  rye  using 
wide  cross  techniques  to  produce 
triticale.  The  endotoxin  produced  in  the 


triticale  would  not  be  eligible  for  the 
exemption. 

5.  Analysis  of  options.  EPA's  goal  in 
developing  these  options  for  defining  an 
exemption  under  FIFRA  is  to  identify 
those  plant-pesticides  with  a  higher 
potential  for  new  environmental 
exposures  to  nontarget  organisms. 
Under  Option  1,  the  Agency  would 
consider  plant-pesticides  produced  in 
sexually  compatible  plants  to  be  least 
likely  to  result  in  these  new  exposures. 
Since  traits  can  be  passed  through  a 
plant  population  by  sexual 
recombination,  it  is  reasonable  to 
predict  that,  in  a  sexually  compatible 
population,  new  exposures  of  organisms 
that  associate  with  plants  in  the 
population  to  the  pesticidal  substance 
are  unlikely. 

Sexually  compatible  plants  are  more 
apt  to  share  traits  than  are  imrelated 
plants.  It  is  a  common  expectation  that 
similarity  is  associated  with  the  degree 
of  relatedness.  Natural  hybridization 
and  selection  have  produced  groups  of 
plants  which  have  a  common  gene  pool. 
,  Generations  of  artificial  hybridization 
practiced  to  produce  improved  crops  for 
cultivation  have  tended  to  increase  the 
extent  of  relatedness  among  elements  of 
a  broader  segment  of  agricultural  plants. 

The  practice  of  saving  seed  from 
desirable  plants  has  been  going  on  for 
thousands  of  years  and  controlled 
crosses  to  produce  plant  hybrids  have 
been  documented  since  the  eighteenth 
century.  Since  the  rediscovery  of 
Mendel's  work  on  the  inheritance  of 
traits,  there  is  a  base  of  experience  of  50 
to  100  years  of  breeding  for  most  major 
crops.  During  that  time,  it  has  been 
common  agricultural  practice  to  cross 
sexually  compatible  wild  relatives  with 
crop  plants  to  develop  crop  varieties 
with  better  pest  resistance.  Techniques 
such  as  genetic  mapping  reveal  the 
presence  of  genetic  loci  in  cuhivated 
plants  that  previously  were  considered 
to  be  present  only  in  the  wild  species. 
Sexually  compatible  crop  varieties  are 
also  crossed  with  each  other  to  achieve 
better  pest  resistance  in  their  progeny. 
Because  of  these  common  pradices,  the 
potential  for  significantly  different 
environmental  exposures  from  current 
crop  plants  is  likely  to  be  low. 

EPA  proposes  to  extend  the  concept 
of  sexual  compatibility  to  include  wide 
crosses  because  wide  crosses  are 
commonly  used  to  expand  the  plant 
gene  pool  for  varietal  improvement,  and 
EPA  believes  that  a  fairly  high  degree  of 
relatedness  between  the  parental  plants 
is  indicated  when  a  wide  cross  produces 
a  viable  zygote.  However,  for  regulatory 
purposes  it  is  somewhat  difficult  to 
define  what  constitutes  a  wide  cross 
since  techniques  may  change  over  time. 
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EPA  is  thuA  prtfposing.  for  the  parpaws 
of  this  proposed  rulemaking,  a 
definition  of  wide  crosses  ^t  ia  baaed 
on  existing  techniques  with  a  provisicxi 
to  add  new  techniques  if  they  meet  the 
de&nitioB. 

Options  2  aad  3  both  rely  on 
taxonomy,  and  this  standard  may  also 
represent  an  acceptable  degree  of 
reiatedness.  Plant  species  within  the 
same  genus  may  have  become  separated 
by  geography,  timing  of  pollination,  or 
other  ^tors  to  form  two  distinct 
populations  no  longer  sexually 
compatible.  Events  such  as  mutation 
and  en"ironmental  selection  can 
reinforce  the  isolation  and  uniqueness 
of  the  gene  pools..  However,  the  abihty 
to  overcome  these  incompatibility 
barriers  between  species  in  the  same 
genera  through  human  intervention 
(e.g..  bridging  crosses  and  wide  crosses) 
is  evidence  that  such  plants  are  fairly 
closely  related.  The  majority  of 
successful  wide  crosses  to  date  have 
occurred  between  species  within  the 
same  genus. 

The  second  optioo  is  based  solely  on  • 
the  taxonomic  standard  of  genus.  Sexual 
conrpatibibty  (including  the  use  of 
bridging  crosses  and  wide  crosses)  with 
the  recipient  plant  would  not  be  a 
criterion.  The  third  option  rebea 
primarily  on  taxonomy  but  also 
includes  the  standard  of  sexual 
compatibility.  Unbke  Option  2.  under  . 
this  qption.  plant-pesticides  derived 
from  a  plant  outside  of  the  same  genus 
as  the  recipient  plant  could  still  be 
eligible  for  the  exemption  if  sexual 
compatibility  between  the  source  and 
the  recipient  plant  is  demonstrated. 

The  use  of  a  taxonomic  standard  may, 
from  a  regulatory  perspective,  be 
somevihat  clearer  than  a  standard  based 
solely  en  sexual  compatibiHty 
(including  bridging  and  wide  crosses). 
However,  taxonomy  may  be  a  more 
artificial  standard  than  sexual 
compatibility  as  a  predictor  of  different 
eninronmental  exposures  of  a  plant- 
pestitide,  particularly  for  unmanaged  or 
semi-managed  plants.  Isolation, 
adaptation  to  unique  environments,  and 
low  natural  rates  of  gene  flow  even 
between  populations  of  the  same 
species  characterize  many  natural 
populations.  For  these  types  of  plants, 
the  taxonomic  standard  used  in  Options 
2  and  3  may  not  be  as  appropriate  as  the 
sexual  compatibiHty  standard  used  in 
Option  1  wish  regard  to  novel  exposures 
to  plant-pesticides  produced  in 
unmanaged  or  semi-managed  plants.  In 
addition,  classification  of  plants  in 
different  genera  is  not  fixed  and  could 
change  over  time  and  between  scientific 
authorities. 


Option  1  is  mose  compatibla  than 
either  Option  2  or  3  with  EPA's 
preferred  approach  to  plant-peslicides 
under  FFDCA.  Under  FFDCA.  EPA  sets 
tolerances  for  pesticide  residues  la 
foods.  EPA  may  also  exempt  pesticides 
from  the  requirement  of  a  tolerance 
when  such  tolerance  is  not  needed  to 
protect  the  public  health.  EPA  is 
proposing  to  exempt  from  FFDCA 
requirements  certain  plant-pesticides 
that  would  not  result  in  significantly 
new  dietary  exposures  as  it  is  proposing 
to  exempt  plant-pesiicides  that  would 
not  result  in  new  environmental 
exposures  from  FIFRA  requirements. 
Under  both  statutes,  EPA's  preferred 
approach  uses  the  standard  of  sexual 
compatibility  presented  in  Option  1  in 
this  document.  In  addition,  using  a 
taxonomic  standard  alone  (Option  2)  is 
not  considered  a  viable  optioo  under 
FFDCA  (see  Federal  Re^ster  dociunenf 
entitled.  "Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.** 

For  some  crop  plent  varieties,  e.g., 
potatoes,  vegetative  propagation  is 
commonly  used  in  addition  to  breeding. 
Since  vegetatively  propagated  plants 
have  the  same  genetic  makeup.  EPA 
intends  that  a  plant-pesticide  produced 
in  a  vegetatively  propagated  plant 
would  meet  the  criteria  of  Option  1  as 
long  as  the  plant-pesticide  is  either 
produced  during  vegetative  propagation 
or,  during  brtaeding,  the  original  genetic 
source  of  the  piant-pesticklb  is  sexually 
compatible  with  the  recipient  plant,  as 
defined  in  the  proposed  regulatory  text. 
A  plant-pestidde  produced  in 
vegetative  plants  would  meet  the 
criteria  of  Option  2  and  3  as  long  as  the 
plant-pesticide  is  produced  during 
vegetative  propagation  or  the  original 
genetic  source  of  the  plant-pesticide  is 
in  the  same  genus  as  or,  in  the  case  of 
Option  3,  is  sexually  compatible  vtrith 
the  recipient  plant. 

None  of  the  options  presented  in  this 
unit  are  intended  to  exempt  plant- 
pesticides  which  are  significantly 
different  in  structure  or  function  from 
the  plant-pesticide  as  it  occurs  in  the 
source  plant.  Such  significantly 
modified  plant-pesticides  would  not  be 
eligible  for  exemption  under  any  of  the 
options.  Rearrangements  or 
modifications  of  the  sequence  encoding 
a  plant-pesticide,  for  example,  could 
result  in  plant-pesticides  with 
significantly  different  structures  and/ur 
functions  from  those  in  the  source  plant* 
and  these  would  not  be  exempt.  If  diis 
type  of  modification  were  to  occur,  the 
potential  for  new  and  different 
exposures  in  the  environment  could  be 
significanL 


Uader  aU  of  the  approaches  discussed 
in  this  unit,  the  Agency  has  evaluated 
whether  changes  in  the  levels  of  plant- 
pesticides  that  plants  normally  produce 
would  warrant  reguktioa  under  FIFRA. 
(Ref.  1)  The  Agency's  analysis  indicates 
that  changes  in  the  levels  of  such  plant- 
pesticides  expressed  by  a  plant  could 
result  in  increased  or  decreased 
exposures  of  oontarget  organisms  to  a 
plant-pestidde.  However,  EPA  believes, 
for  the  reasons  outlined  below,  that  the 
potential  for  unreasonable  adverse 
effects  from  these  exposures  is  low  and 
these  typ^  of  plant- pesticides  do  not 
warrant  regulation  under  FIFRA. 

In  deciding  whether  and  how  to 
regulate  such  plant-pesticides,  EPA  first 
considered  whether  an  increase  in  the 
levels  of  these  plant-pestiddes  is  likely 
to  exceed  the  ranges  normally  found 
within  and  between  plant  varieties  (hoth 
cultivated  and  uncultivated).  EPA 
beheves  that  increases  in  the  levels  of 
such  pknt-pesiicides  are  not  likely  to 
result  in  overall  significantly  different 
exposures  of  nontarget  organisms  to  th«> 
pesticide.  The  level  of  production  of 
such  pestiddal  substances  normally 
varies  among  related  plants  because  of 
differences  in  genetic  makeup  and 
environmental  conditions.  This 
variation,  in  turn,  results  in  natural 
variations  in  the  levels  of  exposure  to 
the  pesticide.  Nontarget  organisms  that 
associate  with  the  plants,  such  as  birds 
and  insect  prallinators.  are  exposed  to  a 
range  of  such  plai:t-pestidde  levels  in 
nature. 

EPA  also  conskfered  the  extent  to 
which  any  substance  can  be  increased 
in  cultivated  plants  without  unwanted 
effects  on  other,  desirable  characieristiLs 
of  the  plant  (e.g.,  yield  or  palatabiUty  of 
fruit).  In  general,  breeders  balance  slf  of 
these  characteristics  in  developing 
marketable  plant  varieties. 
Considerations  of  characteristics  such  as 
yield  could  serve  to  mitigate  agaiiist 
e.xceeding  certain  ranges  of  pesticide 
levels.  Agricultural  crop  plants,  those 
most  likely  to  be  grown  in  large  acreages 
with  concomitant  large  exposures,  are 
not  likely  to  be  in  the  hi^er  portion  of 
the  expression  range  because  of  these 
constraints  and  are  not  likely  to  produce 
as  broad  a  range  of  Levels  of  plant- 
pesticides  that  plants  normally  produce. 
EPA  antid  pates  that  the  majority  of 
agricultural  crop  plants  with  modified 
levels  of  plant-pesUcide  expression  will 
fall  within  existing  ranges  of  pesticide 
levels  and  does  not  anticipate  that 
increasing  the  level  of  a  plant-pesticide 
that  is  normally  a  component  of  a  plant 
would  lead  to  a  signficantly  different 
spectnmi  of  exposure  to  the  plant- 
pesticide. 


There  are  also  difficulties  in 
uBtablishing  what  constitutes 
"significantly  higher  levels"  for 
regulatory  purposes.  At  the  July  13, 
1992  meeting,  the  BSAC  Subcommittee 
was  specifically  asked  and  the 
subcommittee  extensively  discussed 
approaches  to  determining  what 
constitutes  significantly  higher  levels  of 
B  plant  pesticide.  During  discussion  at 
the  meeting,  the  BSAC  Subcommittee 
lodicated  it  would  be  very  difficult  to 
establish  standards  for  "significantly 
higher  levels"  since  no  formal  complete 
data  base  of  plant  constituents  and  their 
concentration  ranges  exists.  Because  of 
these  difficulties,  the  BSAC 
Suhcomn-.ittee  final  report  did  not 
suggest  a  scope  criterion  based  on 
"significantly  higher  levels."  For  these 
reasons,  EPA  is  not  proposing,  under 
FIFRA,  to  regulate  using  a  criterion 
based  on  "significantly  higher  levels"  of 
a  plant-pestidde. 

Consistent  with  the  Agency's 
proposed  statement  of  policy  on  plant- 
pesticides,  EPA  recognizes  that  plant 
defense  compounds  found  in  plants  that 
are  not  sexually  compatible,  or  in  other 
organisms  such  as  microorganisms,  can 
be  structurally  and  funcdonally 
equivalent  to  compounds  foimd  in  the 
recipient  plant  or  in  a  plant  sexually 
compatible  with  the  recipient  plant. 
EPA  is  willing  to  consider,  in  the  future, 
exemptions  for  plant-pestiddes  (as  are 
proposed  for  viral  coat  proteins)  if  a 
producer  can  provide  evidence  that  the 
plant-pestidde  is  structurally  and 
fimctionally  equivalent  to  a  plant- 
p<-sticide  found  in  the  recipient  plant  or 
in  a  plant  sexually  compatible  with  the 
recipient  plant.  Specifically,  the  Agency 
is  willing  to  consider  development  of 
procedures  and  criteria  for  these  plant- 
pestiddes.  Please  see  Request  for 
Comment  unit,  Unit  Vn.,  of  this 
preamble  for  a  fuller  discussion  of  how 
such  exemptions  might  be  granted  in 
future  rulemakings. 

B.  Exemption  of  Plant-pesticides  That 
Act  Primarily  by  Affecting  the  Plant 

One  of  EPA's  primary  goals  in 
regulating  pesticides  is  to  control  the 
potential  for  adverse  effects  of 
pesticides  on  nontarget  organisms.  An 
important  component  in  the  evaluation 
of  this  potential  is  the  way  in  which  the 
pestiddal  substance  acts  on  the  target 
pest  since  it  would  also  Lkely  affect 
nontarget  organisms  through  the  same 
met  hanisra.  A  pestiddal  substance  that 
ants  directly  on  the  target  pest  through 
a  toxic  mechanism  of  action  might  also 
exert  a  similar  effiect  on  other  organisms. 
For  example,  a  substance  that  acts  by 
inhibiting  DNA  synthesis  of  the  pest 
muld  inhibit  DNA  synthesis  in  other 


nontarget  organisms.Toxic  mechanisms 
of  action  include,  but  are  not  limited  to, 
those  that  affert:  (i)  Membrane 
permeability,  (ii)  cell  division,  (iii)  gene 
expression,  (iv)  DNA  repfication,  or  (v) 
other  metabolic  functions  (Ref  3). 

Pestiddal  substances  can  also  act 
through  mechanisms  that  are  less  likely 
to  be  directly  toxic.  Although  it  is 
possible  for  these  substances  to 
adversely  affect  nontarget  organisms, 
the  Agency  beheves  that,  in  most  cases, 
they  pose  significantly  lower  levels  of 
environmental  risk  than  plant-pestiddes 
with  a  generalized  toxic  mechanism  of 
action.  Plant-pesticides  that  are  less 
directly  toxic  generally  act  primarily  by 
affecting  the  plant  so  that  the  pest  is 
inliibited  from  attaching  to  the  plant, 
penetrating  the  plant's  surface  or 
invading  the  plant's  tissue.  For  example, 
if  a  plant  is  modified  so  that  it  can 
counter  specific  disease-producing 
compounds  by  inactivating  them,  it  is 
less  hkely  that  organisms  that  interact 
with  the  plant  in  other,  more  beneficial 
ways  will  be  affected.  Similarly,  a  plant 
may  be  modified  to  produce  defense 
structures  such  as  layers  of  cork  cells  in 
response  to  infection  by  fungi  or 
bacteria.  These  structures  form  a  barrier 
to  further  penetration  by  the  pests  and 
may  block  the  spread  of  any  toxins. 
Other,  nontarget  organisms  that  do  not 
stimulate  this  response  are  not  likely  to 
be  adversely  affected.  The  Agency 
beheves  that  it  would  be  appropriate  to 
exempt  &x>m  regulation,  under  FIFUA. 
plant-pesticides  that  ad  through 
mechanisms  such  as  these.  EPA  beheves 
that  by  focusing  its  regulatory  attention 
on  plant-pestiddes  that  act  through 
toxic  mechanisms,  it  will  be  able  to 
focus  on  those  plant-pestfddes 
presenting  higher  levels  of  risk 
potential.  The  proposed  regulatory  text 
presents  criteria  to  define  mechanisms 
of  action  that  are  not  directly  toxic  to 
the  target  pest. 

EPA  proposes  that  producers  would 
assess  whether  they  meet  the  criteria 
presented  in  the  proposed  regulatory 
text.  Proving  eligibility  would  rest  with 
the  producer  claiming  the  exemption 
and  the  producer  could  meet  this 
responsibility  by  produdng 
documentation  of  their  determination 
should  a  question  arise  concerning  their 
claim  for  exemption.  If  the  producer's 
assessment  is  incorrect  and  the  plant- 
pesticide  does  not  qualify  for  the 
exemption,  anyone  selling  or 
distributing  the  plant-pesticide  would 
be  subject  to  enforcement  actions  for 
selling  or  distributing  an  unregistered 
pestidde.  Producers  would  be 
encouraged  to  consult  with  the  Agency 
with  regard  to  spedfic  cases. 


EPA  is  also  considering  whether  to 
extend  this  exemption  to  indude 
substances  such  as  plant  hormones 
because  they  act  by  "primarily  affecting 
the  plant"  and  do  not  ad  directly  on  a 
target  pest  (see  Unit  VH.B.  of  this 
preamble  and  the  proposed  statement  of 
policy  published  elsewhere  in  today's 
issue  of  the  Federal  Register  entitled 
"Proposed  Poficy;  Plant-pestiddes 
Subject  to  the  Federal  Insedidde, 
Fungicide,  and  Rodenticide  Act  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act"), 

C.  Exemption  of  Coat  Proteins  from 
Plant  Viruses 

Coat  proteins  are  those  substances 
that  encapsulate  and  proted  the  genetic 
material  of  certain  viruses.  In  some 
cases,  when  the  genetic  material 
encoding  for  the  coat  protein  is 
introduced  into  a  plant's  genome,  the 
plant  is  able  to  resist  subsequent 
infections  by  the  same  virus  or  related 
strains  (termed  viral  coat  protein 
mediated  resistance  or  vcp-media!ed 
resistance).  The  Agency  is  proposing  to 
exempt  the  genetic  material  encoding 
for  the  coat  protein  and  the  coat  protein 
itself  when  these  are  introduced  into  a 
plant  to  effeduate  viral  coat  protfin 
mediated  resistance. 

The  Agency's  proposal  Is  based  on  a 
number  of  considerations  which,  when 
taken  together,  bring  EPA  to  the 
conclusion  that  coat  proteins  used  in 
vcp-mediated  resistance  pose  low 
probability  of  risk  and  would  not  causp 
unreasonable  adverse  effeds.  These 
considerations  include  the  low  potential 
for  adverse  afferts  to  nontarget 
organisms  and  the  potential  benefits 
(environmental  and  economic)  of 
utilizing  vcp-mediated  resistance. 

To  promote  the  fullest  discussion  of 
the  issue  possible,  however,  the  Agency 
is  also  offering  for  discussion  an 
alternative,  more  limited  exemption. 
The  two  options  are  described  below 
followed  by  an  analysis  of  the  options 
in  Unit  V.C.3.  of  this  document. 

1.  Option  i:  Exemption  of  all  coat 
proteins  from  plant  \iruses.  Under 
EPA's  preferred  option,  all  coat  proteins 
from  plant  viruses  (vcp-mediated 
resistance  coat  protein)  and  the  genetic 
material  encoding  ..  .•  the  coat  protein 
would  be  exempt  from  FIFRA 
requirements  when  produced  In  plants 
for  viral  coat  protein  mediated 
resistance.  This  exemption  would 
include  the  regulatory  regions  and 
noncoding,  nonexpressed  sequences 
needed  to  introduce  the  genetic  material 
encoding  for  the  viral  coat  protein  into 
the  plant.  This  exemption  is  embodied 
in  the  proposed  regulatory  text. 

2.  Option  2:  Exemption  of  coat 
proteins  from  plant  viruses  produced  in 
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plants  with  low  potential  for  outcrossing 
to  mid  relatives.  Under  this  exemption, 
the  Agency  would  limit  its  exemption  of 
vcp-mediated  resistance  coat  proteins  to 
those  viral  coat  protein/plant 
combinations  that  would  have  the  least 
potential  to  confer  selective  advantage 
on  free-living  wild  relatives.  The 
regulatory  language  defining  these  viral 
coat  protein/plant  combinations  would 
be  as  follows: 

The  pesticidal  substance  is  a  coat  protein 
from  a  plant  virus  and  the  genetic  material 
necessary  to  produce  the  coat  protein  has 
been  introduced  into  a  plant's  genome,  and 
the  plant  has  at  least  one  of  the  following 
characferistics: 

(1)  The  plant  has  no  wild  relatives  in  the 
United  States  with  which  it  can  successfully 
exchange  genetic  material,  i.e.,  corn,  tomato, 
potato,  soybean,  or  any  other  plant  species 
that  EPA  has  determined  has  no  sexually 
cqmpatible  wild  relatives  in  the  United 
States. 

(2)  It  has  been  demonstrated  to  EPA  that 
the  plant  is  incapable  of  successful  genetic 
exchange  with  any  existing  wild  relatives 
(e.g.,  through  male  sterility,  self-pollination). 

(3)  If  the  plant  can  successfully  exchange 
genetic  material  with  wild  relatives,  it  has 
been  empirically  demonstrated  to  EPA  that 
existing  wild  relatives  are  resistant  or 
tolerant  to  the  virus  &om  which  the  coat 
protein  is  derived  or  that  no  selective 
pressure  is  exerted  by  the  virus  in  natural 
populations. 

For  the  purposes  of  this  option, 
"introduced  ii\to  the  plant's  genome" 
would  mean  movement  of  nucleotide 
sequences  int  >  the  genetic  material  in  a 
plant  cell's  nucleus,  mitochondria, 
chloroplasts,  and  any  other  plastids. 
"Successfully  exchange  genetic 
material"  would  mean  capable  of 
forming  zygotes  viable  in  the  laboratory 
and/or  field  through  the  fusion  of  two 
gametes. 

Under  this  option,  if  a  plant  is  not  on 
the  list  of  plants  with  no  wild  relatives 
in  criterion  (1),  a  producer  would  be 
required  to  submit  a  written  request  for 
a  determination  by  EPA  as  to  whether 
their  viral  coat  protein/plant 
combination  jneets  criterion  (1),  i.e.,  the 
Agency  would  have  to  determine  that 
this  particular  plant  species  has  no  wild 
relatives  in  the  United  States.  If 
criterion  (1)  could  not  be  met,  the 
producer  would  have  to  submit 
information  to  the  Agency  to  show  that 
criterion  (2)  is  met  or  submit  empirical 
evidence  that  criterion  (3)  is  met. 

3.  Analysis  of  options.  The  Agency's 
preferred  option  of  exempting  all  vcp- 
mediated  resistance  coat  proteins  is 
based  on  the  limited  potential  for 
adverse  effects  to  nontarget  organisms 
and/or  new  exposures  to  the  coat 
protein  and  the  potential  environmental 
and  economic  benefits  from  using  vcp- 
mediated  resistance. 


Environmental  benefits  associated 
with  the  use  of  viral  coat  proteins 
include  the  reduction  of  the  use  of 
chemical  pesticides  for  viruses  that  are 
spread  by  vectors  (usually  insects). 
Chemical  pesticides  are  used  for  those 
crop  plants  where  the  most  effective 
method  of  protection  against  viral  attack 
is  by  controlling  the  vector.  These 
pesticides  may  not  be  environmentally 
benign.  The  expression  of  viral  coat 
proteins  by  plants  for  protection  from 
viral  infection  would  likely  reduce  the 
amount  of  chemical  pesticide  used  to 
control  the  vectors. 

In  addition  to  environmental  benefits 
associated  wi'h  the  use  of  viral  coat 
proteins,  an  effdctive  method  for 
controlling  virus  infection  will  have 
economic  benefits.  Plant  viruses  create 
economic  losses  for  a  vast  variety  of 
crops  by  reducing  yields  and  negatively 
affecting  the  quality  of  the  crop.  Yield 
losses  and  quality  effects  for  a  specific 
crop  may  vary  depending  on  the  host 
plant  and  strains  of  the  virus  present, 
the  incidence  and  activity  of  vectors, 
timing  of  the  infection,  health  and 
nutritional  state  of  the  plant,  and 
weather  (Ref.  5). 

Presently,  growers  may  need  to  use 
several  control  methods  during  a  crop 
season  in  an  attempt  to  prevent  viral 
infection  and  dissemination,  primarily 
by  planting  virus  free  material  (for 
mechanically  transmitted  viruses)  and 
by  controlling  plant  virus  vectors,  such 
as  insect  populations  (for  vector 
transmitted  viruses).  Insecticides, 
nematicides,  and  fungicides  are  all  used 
for  vector  control  viith  varying  success, 
depending  upon  the  virus/vector 
relationship  and  vector  efficiency. 
Plants  developed  through  conventional 
breeding  techniques  offer  some  degree 
of  virus  resistance.  Such  resistance  may 
not  be  uniform  or  the  virus  may  develop 
new  strains.  However,  breeding  for 
resistance  has  not  been  successful  for 
the  majority  of  field  crops  and,  in 
particular,  vegetable  crops  that  are 
severely  affected  by  viruses  (Ref.  6). 

In  enabling  plants  to  resist  viral 
attack,  viral  coat  proteins  act  in  a  very 
specific  fashion,  apparently  adversely 
affecting  only  viruses  by  blocking  or 
limiting  their  ability  to  infect,  replicate, 
and/or  translocate  within  the  plant.  This 
specificity  minimizes  the  potential  for 
viral  coat  proteins  produced  in  plants  to 
adversely  affect  nonviral  organisms.  In 
addition,  plants  in  nature  and  in  the 
agro-ecosystem  frequently  exhibit  viral 
infections;  nontarget  organisms, 
including  humans,  have  been  and 
continue  to  be  exposed  to  the  viral  coat 
proteins  with  no  observed  adverse 
effects. 


The  possibility  that  environmental 
risk  might  be  associated  with  the  use  of 
vcp-mediated  resistance  was  discussed 
at  the  December  18,  1992  FIFRA 
Scientific  Advisory  Panel  (SAP) 
Subpanel  meeting  (see  Unit  VI.  of  this 
preamble  for  a  more  thorough 
discussion  of  tl^e  issues  discussed  by 
EPA's  science  advisory  committees). 
EPA  agrees  with  the  conclusions  of  the 
SAP  Subpanel  and  in  developing  its 
proposal  has  utilized  the  advice  of  the 
Subpanel  to  supplement  EPA's  own 
evaluation  of  the  scientific  literature 
(Ref.  2).  The  considerations  discussed 
by  the  Subpanel  included:  (1)  The 
potential  for  new  viruses  to  be  formed 
through  transcapsidation  (also  cailed 
heterologous  encapsidation)  and 
recombination,  (2)  the  potential  for 
synergistic  infections,  (3)  the  potential 
for  seed  transmission,  and  (4)  the 
potential  for  the  development  of 
selective  advantage  in  wild  relatives 
through  successful  hybridization  with 
the  plant  producing  the  viral  coat 
protein.  The  SAP  Subpanel  report 
offered  advice  on  these  potential  risk 
considerations  and  this  advice  is 
incorporated  into  the  discussion  below.. 

Most  plemt  viruses  are  composed  of 
genetic  material  enclosed  in  a  protein 
coat.  For  these  viruses,  the  coat  protein 
is  the  site  of  interaction  with  the  host 
plant  at  several  stages  of  the  viral  cycle 
(e.g.,  virus  replication  and  movement 
within  the  plant).  The  coat  protein  also 
plays  an  essential  role  in  transmission 
by  vectors  such  as  insects. 

The  issue  of  transcapsidation  revolves 
around  the  question:  if  a  plant  that 
produces  a  vcp-mediated  resistance 
viral  coat  protein  from  Virus  A  is 
infected  by  Virus  B,  can  the  Virus  B 
genome  be  encapsidated  by  the  Virus  A 
derived  vcp-mediated  resistance  coat 
protein  synthesized  by  the  plant?  The 
consequence  of  such  transcapsidation  is 
the  possible  extension  of  the  host  range 
of  the  virus  through  the  possible 
transmission  of  the  Virus  B  genetic 
material  by  vectors  that  would  not 
normally  transmit  Virus  B  and  possible 
infection  of  plants  that  would  not 
normally  be  exposed  to  and/or  infected 
by  virus  B. 

Heterologous  encapsidation  or 
transencapsidation  has  been  observed 
both  in  vitro  and  in  vivo  between 
coinfecting  whole  viruses.  However, 
transencapsidation  between  coinfecting 
viruses  occurs  more  frequently  between 
related  viruses  than  unrelated  viruses. 
Although  some  researchers  have 
examined  this  question,  there  is  no 
evidence  that  transencapsidation 
involving  vcp-mediated  resistance  coat 
proteins  produced  in  plants  would 
occur  at  a  higher  frequency  than  has 
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been  observed  with  coinfecting  whole 
viruses. 

With  regard  to  transencapsidation 
involving  vcp-mediated  resistance  coat 
proteins  and  horizontal  transmission, 
the  SAP  Subpanel  concluded  that 
transencapsidation  and  transmission  to 
other  plants  would  raost  likely  occur  at 
icw  levels  or  would  not  occur, 
depending  on:  (1)  The  level  of  vcp- 
mediated  resistance  coat  protein  being 
produced  by  the  plant  (larger 
concentrations  of  vcp-mediated 
resistance  coat  protein  would  increase 
the  probability  of  transcapsidation),  (2) 
Ihe  efficiency  of  transencapsidation 
(this  varies  for  transencapsidation  of 
whole  viruses);  and  (3)  the  efficiency  of 
virus  acquisition  by  the  virus  vector.  For 
viruses  in  which  a  specific  protein- 
RNA-helper  factor  complex  is  essential 
for  transpncapsidation  or  transmission 
to  occur  transmission  is  virtually 
impossible. 

With  regard  to  the  potential  for 
recombination  between  the  plant - 
encoded  coat  protein  and  coat  protein 
from  an  infecting  virus  different  from 
the  virus  contributing  the  coat  protein 
gene,  the  consequence  of  such 
recombination  is  the  potential  for  the 
formation  of  a  new  virus.  The  December 
18,  1992,  SAP  Subpanel  concluded  that 
recombination  is  not  a  risk 
consideration  meriting  regulatory 
oversight.  Most  recombination  events 
demonstrated  to  date  involve  either  a 
debilitated  virus  under  strong  selection 
pressure  for  restoration  of  the  wildtype 
virus,  or  the  exchange  of  terminal 
regulatory  sequences.  In  both 
conditions,  recombination  was  only 
demonstrated  between  very  similar  or 
identical  viruses.  New  viruses  are  thus 
unlikely  to  arise  through  a 
recombinational  event  involving 
substitution  of  the  vcp-mediated 
resistance  coat  protein  genetic  material 
for  the  coat  protein  genetic  material  of 
the  infecting  virus.  Should  variants  of  a 
virus  arise  through  recombination,  these 
variants  would  be  subject  to  selection/ 
competitive  pressures  throughout  the 
infection  cycle  as  are  variants  that  arise 
from  recombination  between  replicating 
viruses.  In  addition,  there  is  no 
evidence  that  recombination  between 
plant-produced  coat  proteins  and  an 
infecting  virus  would  occvu-  at  greater 
frequencies  than  currently  occur  in 
nature  between  replicating  viruses. 

Synergistic-infection  occurs  when  two 
viruses  infect  the  same  plant,  causing 
more  severe  damage  than  would  occur 
if  either  virus  alone  infected  the  plant. 
With  regard  to  the  potential  for 
synergistic-infection,  the  SAP  Subpanel 
stated  that  plants  expressing  Virus  A 
vcp-mediated  resistance  coat  proteins 


do  not  express  a  synergistic  response 
when  the  plant  is  inoculated  with  Virus 
B  that  potentially  could  act 
synergistically  with  Virus  A,  either 
because  coat  proteins  are  not  involved 
in  synergy,  or  because  the  level  of 
expression  of  the  protein  is  too  low  to 
potentiate  the  interaction. 

In  some  species  of  plants,  infecting 
viruses  can  Iw  transmitted  vertically  to 
progeny  plants  through  seed.  The 
question  posed  with  vcp-mediated  coat 
proteins  is  whether  their  presence  in  the 
plant  might  affect  seed  transmission  of 
infecting  viruses.  Widi  regard  to  the 
possibility  of  coat  protein  modifications 
affecting  the  ability  of  seed  to  transmit 
viruses,  the  SAP  Subpanel  report  states 
that  in  two  cases  where  the  viral 
genetics  of  seed  transmission  of  viruses 
has  been  analyzed,  genes  other  than 
those  encoding  the  coat  protein  genes 
are  involved  in  potentiating  the 
transmission.  There  is  no  reason  a  priori 
to  believe  that  introduction  into  the 
plant  of  viral  coat  protein  genes  would 
affect  the  level  of  vertical  transmission 
of  viruses  through  seed. 

The  possibihty  that  transfer  of  the 
vcp-mediated  resistance  coat  protein 
gene  to  a  wild  relative  of  the  modified 
crop  plant  might  bestov/  a  selective 
advantage  on  the  wild  relative  has  also 
been  examined  by  the  SAP  Subpanel 
and  the  Agency,  the  SAP  Subpanel 
report  indicates  that  even  if  the  low 
probability  events  of  transfer  and 
expression  of  the  coat  protein  gene  from 
crop  plant  to  wild  relative  occur,  the 
wild  plant  may  not  acquire  a  selective 
advantage.  The  Subpanel  report  noted, 
however,  that  while  the  series  of  events 
that  must  occxu-  for  the  wild  plant  to 
acquire  a  selective  advantage  is  rather 
improbable,  such  a  series  of  events  is 
not  impossible. 

To  address  this  possibility,  the 
Agency  is  offering  an  alternative  option 
that  is  a  more  limited  exemption  of  vcp- 
mediated  resistance  coat  proteins.  For 
this  alternative  option,  the  Agency  has 
defined  a  set  of  criteria  and  a  process 
that  would  be  used  to  identify  those 
viral  coat  protein/plant  combinations 
that  have  the  greatest  potential  to 
outcross  to  wild,  free-living  relatives 
and  thus  have  the  possibility  to  endow 
these  wild  relatives  with  a  competitive 
advantage.  Viral  coat  proteins  that 
potentially  could  be  outcrossed  would 
be  subject  to  regulation.  Those  viral  coat 
protein/plant  combinations  with  a  lesser 
or  no  probabihty  of  outcrossing  and 
thus  having  a  lesser  or  no  probability  of 
resulting  in  selective  advantage  would 
be  exempt  from  regulation.  An  example 
of  the  latter  situation  would  occur  when 
a  plant  has  no  wild  relatives  in  the 
United  States  or,  if  it  has  such  relatives. 


cannot  exchange  genetic  material  with 
any  of  them.  Under  such  circumstances, 
there  is  no  opportunity  for  selective 
advantage  through  acquisition  of  the 
gene  encoding  the  viral  coat  protein  to 
occur  in  the  wild  relative  since 
successful  genetic  exchange  would  not 
occur. 

It  should  be  noted  that  neither  of  the 
exemptions  described  by  OpHcn  1  nor 
Option  2  for  viral  coat  proteins  extends 
to  other  methods  used  to  create  viral 
resistance  in  plants,  such  as  the 
introduction  of  the  gene  encoding  for 
RNA  rrplicase  or  the  introduction  of 
genes  encoding  for  satellite  RNA 
(supemumary  RNA  with  essentially  no 
sequence  similarity  with  the  host  vims) 
into  plants.  EPA  does  not  believe  it 
should  exempt  satellite  RNA  since 
single  nucleotide  base  changes  have 
been  shown  to  significantly  alter  the 
characteristics  of  satellite  R,NAs 
including  turning  a  nonnecrogenic 
sateHite  into  a  necrogenic  satellite.  At 
this  point,  the  Agency  is  only  proposing 
an  exemption  for  vcp-mediated 
resistance  coat  proteins  from  plant 
viruses. 

EPA  prefers  Option  1  for  a  number  of 
reasons.  EPA  believes  that  the  use  of 
vcp-mediated  resistance  represents  little 
potential  for  adversely  affecting 
nontarget  organisms  and  has  a  low 
potential  for  other  environmental  risks 
even  in  the  absence  of  any  regulatory 
oversight  under  FIFRA.  In  addition, 
vcp-mediated  resistance  is  associated 
with  potential  environmental  benefits 
such  as  decreased  use  of  chemical 
pesticides  and  economic  benefits  to 
farmers  and  society  because  it 
represents  a  means  of  controlling  losses 
to  viral  disease  in  the  absence  of 
effective  alternative  methods  to  control 
viral  infection.  Option  1  represents  a 
clearer  regulatory  line  than  Option  2  in 
terms  of  which  plant-pesticides  will  be 
regulated  under  FIFRA.  Option  1  is 
more  consistent  with  the  approach 
taken  for  plant-pesticides  under  FFDCA. 
Option  1  allows  the  Agency  to  focus  on 
plant-pesticides  posing  higher  potential 
risks.  In  addition,  under  the  Plant  Pest 
Act.  USDA/ APHIS  addresses  the 
potential  for  selective  advantage  among 
wild  plants  in  its  review  of  plants 
genetically  engineered  to  produce  viral 
coat  proteins. 

At  the  January  21, 1994  joint  SAP/ 
Biotechnology  Science  Advisory 
Committee  (BSAC)  meeting  (see  Unit  VI 
of  this  preamble),  the  alternative  option 
(Option  2)  for  the  exemption  of  viral 
coat  proteins  was  discussed.  The  jomt 
Subpanel  agreed  that  Option  2  created 
a  process  to  address  the  possibility  of 
selective  advantage  being  acquired  by  a 
wild  relative  through  outcrossing  of  the 
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vcp-mediated  resistance  coat  protein 
gene  from  the  modified  crop  plant. 
However,  the  joint  Subpanel  did  not 
believe  that  there  was  a  high  enough 
level  of  concern  to  warrant  the  inclusion 
of  this  option. 

The  report  of  the  January  21 ,  1994 
meeting  summarizes  that;  (1)  Wild 
relatives  are  not  found  growing  near 
many  of  the  important  crop  plants 
grown  in  the  United  States;  (2)  criteria 
2  and  3  of  the  alternative  option  address 
extremely  rare  situations,  the  existence 
of  which  would  be  very  difficult  to 
completely  disprove;  (3)  the  potential 
for  increasing  the  ability  of  wild 
relatives  to  resist  viral  infection  is  likely 
to  be  beneficial  because  it  could  lead  to 
a  reduction  of  the  reservoir  for  plant 
viruses;  and  (4)  the  use  of  vcp-mediated 
resistance  is  more  "environmentally 
friendly"  than  the  application  of 
chemical  pesticides  to  control  virus 
vectors. 

The  Agency's  preferred  option  would 
be  to  completely  exempt  vcp-mediated 
coat  proteins  from  FIFRA  regulation. 
Because  of  the  potential  benefits  and  the 
low  probability  of  risks  from  the  use  of 
vcp-mediated  resistance  coat  proteins  in 
plants,  EPA  believes  they  warrant 
exemption  under  FIFRA  25[b}  as  being 
"of  a  character  that  is  not  necessary  to 
be  subject  to  the  Act."  In  addition, 
USDA/APHIS's  review  of  field  testing  of 
plants  genetically  engineered  to  produce 
vcp-mediated  resistance  proteins 
addresses  the  possibility  that  the  use  of 
vcp-mediated  coat  proteins  may  crealt 
some  potential  for  a  selective  advantage 
to  be  acquired  by  wild  plants  as  well  as 
the  possibility  of  creating  new  viruses 
through  recombination  and/or 
transencapsidation. 

EPA  is  aware  that,  in  addition  to  viral 
coat  proteins,  there  are  viral 
components  such  as  viral  movement 
proteins  and  viral  replicase  that  are 
being  tested  for  virus  resistance 
strategies  in  plants.  Many  of  the  risk 
issues  considered  by  EPA  for  viral  coat 
proteins  may  be  similar  to  those  most 
likely  to  be  addressed  when  examining 
the  risks  that  could  potentially  be 
associated  with  the  use  of  other  viral 
components.  USDA/APHiS's  review  of 
plants  genetically  engineered  to  produce 
viral  coat  proteins  addresses  such 
potential  risks.  EPA  is  committed  to 
minimizing  duplicative  review  of 
products  between  Federal  agencies  and 
is  also  comrritted  to  developing  an 
appropriate  regulatory  approach  for 
biologically-based  pesticides  in  general, 
potentially  including  pesticides  based 
on  viral  components  produced  in 
plants.  EPA  would  tailor  its  regulatory 
procedures  according  to  the  biological 
characteristics  of  these  products.  These 


procedures  could,  for  example,  include 
expedited  procedures  for  registration, 
the  development  of  performance-based 
criteria  for  exemptions,  and  specific 
product  exemptions.  For  example,  the 
exemption  of  plant-pesticides  that 
"primarily  affect  the  plant"  could  be 
extended  in  the  future,  through  the 
inclusion  of  an  additional  criterion,  to 
include  viral  components  that  are  used 
in  viral  resistance  strategies  in  plants 
when  they  affect  the  plant  so  that  the 
viral  pest  cannot  invade  the  plant. 

VI.  External  Review 

In  developing  its  approach  to 
regulating  plant-pesticides,  EPA  has 
requested  the  advice  of  two  scientific 
advisory  committees  at  three  meetings. 
On  December  19,  1992,  pursuant  to 
section  25  of  FIFRA,  a  Subpanel  of  the 
FIFRA  SAP  was  convened  to  review  a 
draft  policy  statement  on  plant- 
pesticides  and  respond  to  a  series  of 
scientific  questions  posed  by  the 
Agency  primarily  on  EPA's  approach 
under  FIFRA.  On  July  13, 1993,  a 
Subcommittee  of  the  EPA  BSAC  was 
convened  to  address  a  series  of 
scientific  questions  primarily  on  EPA's 
approach  under  FFIDCA.  On  January  21, 
1994.  a  joint  meeting  of  a  SAP/BSAC 
Subpanel  on  plant-pesticides  was  held. 
The  issues  raised  at  these  meetings  are 
discussed  below,  together  with  the 
Agency's  response.  (Full  reports  from 
these  meetings  are  available  in  the 
public  docket.) 

i4.  Substances  New  to  the  Plant 

Questions  on  how  best  to  describe 
"substances  that  are  new  to  the  plant" 
were  posed  at  all  three  science  advisory 
meetings.  At  its  December  1992 
meeting,  the  FIFRA  SAP  Subpanel  was 
asked  whether  the  taxonomic 
demarcation  of  "genus"  was 
appropriate,  or  whether  some  other 
demarcation  would  be  more 
appropriate.  The  Subpanel  expressed 
concern  over  an  exemption  based  on  a 
taxonomic  definition  and  suggested  the 
Agency  evaluate  a  series  of 
considerations  involving  the  potential 
for  quantitative  and  qualitative 
differences  in  exposure  to  a  planl- 
pesticide. 

The  SAP  Subpanel  suggested  that  the 
•Agency  would  "need  to  create  a 
workable  balance  between  effective 
regulatory  oversight  and  encouragement 
of  the  development  of  plant-produced 
pesticides." 

At  its  July  13,  1993  meeting,  the 
BSAC  Subcommittee  addressed  a 
related  issue  with  regard  to  the 
regulation  of  plant-pesticides  under  the 
FFIXIA  and  human  dietary  exposures  to 
plant  pesticides. 


Included  in  questions  to  the 
Subcommittee  were  queries  on  the 
availability  of  information  on  current 
levels  of  exposure  in  the  diet  to  plant- 
pesticides  in  raw  agricultural 
commodities  and  on  which  plant- 
pesticides  might  be  of  concern  should 
their  levels  be  significan'tiy  increased. 

The  BSAC  Subcommittee  in  their 
report  stated  that  no  formal,  complete 
data  base  for  such  information  exists. 
Rather  most  of  this  knowledge  is  part  of 
breeders'  experience,  with  breeders 
depending  primarily  on  familiarity  with 
food  crops  (e.g.,  knowledge  of  which 
crop  plants  have  the  ability  to  produce 
which  toxicants)  to  ensure  consumers 
are  not  exposed  to  deleterious  levels  of 
such  substances.  In  general,  little 
information  exists  on  the  range  of  level? 
of  plant-pesticides  in  plants,  including 
ranges  within  the  most  studied 
grouping,  food  plants.  The  mechanisms 
through  which  plants  display  resistance 
to  pests,  moreover,  have  not  been  well 
worked  out.  Based  on  experience, 
however,  the  BSAC  Subcommittee 
suggested  EPA  consider  a  scheme  based 
on  sexual  compatibility  to  identify  those 
groupings  wherein  plant-pesticides 
might  present  new  and  novel  dietary 
exposures  and  those  that  would  not. 

The  use  of  sexual  compatibility  and/ 
or  taxonomy  as  a  standard  for  the 
potential  for  significantly  different 
environmental  exposures  was  discussed 
at  the  January  21.  1994.  joint  SAP/BSAC 
Subpanel  meeting.  The  panel  members 
were  supplied  with  the  reports  of  the 
previous  meetings  and  drafts  of 
proposals  analyzing  the  strengths  and 
weaknesses  of  approaches  based  on 
sexual  compatibility  and/or  taxonomy. 
In  response  to  the  question  of  whether 
plants  in  a  sexually  compatible 
population  are  likely  to  share 
substances  or  traits,  the  joint  Subpanel 
agreed  that  sexually  compatible  plants 
are  more  likely  to  have  a  common 
constitution  than  unrelated  plants  and 
thus  movement  of  genetic  material 
between  sexually  compatible  plants  is 
less  likely  to  lead  to  novel  exposures. 
Natural  hybridization  and  selection 
have  produced  groups  of  plants  which 
have  a  common  gene  pool.  Generations 
of  artificial  hybridization  to  produce 
improved  cultivated  plants  have  tended 
to  increase  the  extent  of  relatedness 
among  elements  of  a  broader  segment  of 
the  natural  diversity.  In  addition, 
modern  techniques  of  genetic  mapping 
have  revealed  the  presence  of  genetic 
loci  in  cultivated  plants  that  previously 
were  considered  to  be  present  only  in 
the  wild  species. 

In  regard  to  the  correlation  of  the 
concept  of  "genus"  with  significantly 
different  environmental  exposures,  the 
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panel  noted  that  the  taxonomic 
classification  of  a  genus  and  the 
measure  of  sexual  compatibility  are 
closely  interrelated.  Sexual 
compatibility  tends  to  promote  genetic 
interchange  and  this  interchange  leads 
to  populations  of  plants  more  like  each 
other  than  like  groups  that  have  been 
sexually  isolated.  Because  plants  in  the 
same  genus  likely  have  common 
ancestors  that  at  some  period  in  their 
evolution  were  sexually  compatible, 
plants  in  the  same  genus  are  more  apt 
to  be  sexually  compatible  with  each 
other  than  with  plants  from  other 
genera.  Some  barriers  to  sexual 
compatibility  exist  between  species  in 
the  same  genus  even  though  the  species 
are  similar  taxonomically.  However, 
many  of  these  sexual  barriers  can  be 
overcome  through  the  use  of  wide  cress 
techniques  by  breeders. 

The  report  of  the  January  21, 1994, 
joint  SAP/BSAC  Subpanel  meeting, 
indicates  that  the  joint  Subpanel  agrees 
that  basing  an  exemption  on  both  the 
concept  of  sexual  compatibility  and  the 
concept  of  taxonomy  should  restrict  the 
occurrence  of  significantly  different 
exposures  and  finds  that  Option  3  is  a 
reasonable  approach  for  agricultural 
plants.  However,  the  joint  Subpanel 
questioned  whether  an  assumption  of 
low  probability  of  novel  exposures  can 
be  extended  to  wild  or  semi-wild  plants. 
For  these  types  of  plants,  the  genus 
standard  "in  particular,"  may  result  in 
the  exemption  from  regulation  of  plant- 
pesticides  that  may  present  novel 
exposures. 

The  Agency  also  included  a  question, 
at  the  January  21,  1994,  joint  BSAC/SAP 
meeting,  concerning  an  approach  using 
a  criterion  based  on  the  process  used  to 
modify  the  plant,  e.g.,  recombinant  DNA 
methodologies.  As  described  in  the 
report  of  the  joint  BSAC/SAP  Subpanel 
meeting,  if  the  Agency  were  to  use  this 
approach,  it  would  first  exempt  plant- 
pesticides  developed  through 
techniques  other  than  those  of  modem 
biotechnology  from  its  regulatory  scope. 
For  those  plant-pesticides  that  are  not 
exempted  because  they  were  developed 
through  techniques  of  modem 
biotechnology,  the  exemptions  proposed 
by  the  Agency  would  apply  (i.e.,  the 
exemption  based  on  plants'  relatedness 
and  the  exemption  of  plant-pesticides 
that  act  by  "primarily  affecting  the 
plant";  see  Units  V.A.  and  V.B.  of  this 
preamble). 

The  joint  Subpanel  supported  the 
inclusion  of  an  option  using  a  criterion 
based  on  methodologies  such  as  rDNA 
as  a  rational  approach  to  making  the 
first  cut  as  to  whi  :±  plant-pesticides 
would  be  regulated.  However,  the  joint 
Subpanel  cautioned  that  further 


exemptions  such  as  those  proposed  by 
EPA  should  be  used  in  conjunction  with 
the  criterion  bjsed  on  methodology.  In 
addition,  the  joint  Subpanel 
recommended  that  the  Agency  define 
methodologies  in  a  way  that  clearly 
dehneates  to  the  scientific  conmiunity 
and  the  public  what  is  and  is  not 
included  in  the  regulatory  scope,  based 
on  current  state-of-the  science. 

EPA  Response:  The  Agency  has 
chosen  to  propose  to  use  under  both 
statutes,  an  approach  based  on  sexual 
compatibility.  First,  this  approach 
would  exempt  under  both  FIFRA  and 
FFDCA,  plant-pesticides  having  a  high 
probability  of  being  derived  from  plants 
having  high  numbers  of  genes  in 
common.  Under  such  circumstances, 
the  likelihood  of  new  or  novel 
exposures  both  to  the  environment  and 
in  terms  of  human  consumption  is  low. 

Second,  use  of  the  standard  of  sexual 
compatibility  is  the  preferred  option 
under  both  FIFRA  and  FFDCA  and 
would  allow  EPA  to  use  its  authorities 
under  FIFRA  and  FFDCA  in  concert  to 
regulate  plant-pesticides,  and  thus  to 
utilize,  to  the  extent  possible  in  light  of 
the  different  statutory  standards,  similar 
approaches  to  oversight  under  each  of 
the  two  statutes. 

Third,  the  Agency  believes  that  its 
proposed  approach  would  be  consistent 
with  the  December  1992  SAP 
Supbanel's  concern  that  EPA  ". . .  create 
a  workable  balance  between  effective 
regulatory  oversight  and  encouragement 
of  the  development  of  plant-produced 
pesticides."  Under  the  preferred 
approach,  novel  exposures  are  not  likely 
to  occur  with  plant-pesticides 
exchanged  between  plants  that  are 
sexually  compatible  (See  also  Unit  V.  of 
this  preamble  for  additional  discussion). 

With  regard  to  the  advice  of  the 
January  21,  1994.  joint  SAP/BSAC 
Subpanel  concerning  the  use  of  a 
process-based  criterion  in  the  scope,  if 
the  Agency  were  to  use  this  approach, 
plant-pesticides  developed  through 
techniques  other  than  those  involving  in 
vitro  manipulation  of  genetic  material 
would  be  exempt  In  order  to  meet  the 
recommendations  of  the  joint  Subpanel, 
the  Agency  would  define  this  category 
of  plant-pesticides  in  the  following  way: 
The  genetic  material  that  encodes  for 
the  pesticidal  substance  or  leads  to  the 
production  of  the  pesticidal  substance  is 
extracted  from  an  organism  and 
introduced  into  the  genome  of  the 
recipient  plant  or  is  synthesized  in  vitro 
and  introduced  into  the  genome  of  the 
recipient  plant.  The  exemptions 
proposed  by  the  Agency  in  Unit  V.  of 
this  preamble  would  be  used  in  concert 
with  this  criterion.  The  Agency  believes 
this  approach  would  meet  the 


recommendations  of  the  SAP/BSAC 
joint  Subpanel.  The  Agency  is  soliciting 
comment  on  this  approach  (see  Unit 
VILA,  of  this  preamble). 

B.  Plant-pesticides  That  Act  Primarily 
by  Affecting  the  Plant 

The  SAP  Subpanel  at  its  December 
1992  meeting  considered  whether  EPA's 
language  clearly  and  sufficiently 
identified  plant  resistance  mechanisms 
that  do  not  involve  substances  whose 
mode  of  action  produces  a  direct  toxic 
effect  on  the  pest.  The  SAP  Subpanel 
stated  that  for  the  most  part  the 
language  EPA  was  proposing  was  clear 
and  appropriately  identified  plant 
resistance  mechanisms  whose  mode  of 
action  was  not  directly  toxic.  The 
Subpanel  noted,  however,  that  the  issue 
of  resistance  to  toxins  produced  by  the 
pests  was  not  addressed  by  that 
language.  The  Subpanel  recommended 
insertion  of  the  following  statement  into 
EPA's  proposed  language:  "Acts  in  the 
host  plant  to  produce  target(s)  of  the 
toxin  that  are  resistant  to  the  toxin's 
deleterious  action." 

EPA  Response:  EPA  accepted  this 
recommendation  and  modified  the 
language  of  its  approach  to  incorporate 
the  issue  of  resistance  to  toxins. 

C.  Viral  Coat  Proteins 

The  December  18, 1992,  SAP 
Subpanel  meeting  and  the  January  21, 
1994,  joint  SAP/BSAC  Subpanel 
meeting  addressed  the  use  of  viral  coat 
protein  genes  to  modify  plants  to  protect 
the  plant  from  damage  from  viral 
infection.  In  the  discussion  at  the 
December  18, 1992,  SAP  Subpanel 
meeting,  several  risk  considerations 
were  identified  and  the  probability  of 
occurrence  of  each  addressed  in  the 
SAP  Subpanel  report.  The  SAP 
Subpanel  report  stated  that  the 
probability  of  occurrence  of  the  risks 
examined  is  very  low.  The  January  21, 
1994,  joint  SAP/BSAC  Subpanel 
meeting  discussed  the  alternative  option 
for  the  exemption  of  viral  coat  proteins 
from  FIFRA  regulation.  The  joint 
Subpanel  did  not  believe  that  the 
potential  risks  associated  with  the  use  of 
vcp-mediated  resistance  coat  proteins 
warranted  inclusion  of  the  alternative 
opUon.  Unit  IV.C.3.  of  this  document 
describes  how  the  SAP  and  joint  SAP/ 
BSAC  discussion  of  vcp-mediated 
resistance  viral  coat  proteins 
supplements  and  influences  EPA's 
analysis. 

EPA  Response:  EPA  agrees  that  the 
probability  of  risks  from  the 
introduction  of  vfral  coat  protein  genes 
into  plant  genomes  is  low,  and  as  its 
preferred  option  proposes  to  exempt 
these  plant-pesticides  from  FIFRA 
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oversight.  Because  of  public  comments 
received  at  the  Etecember  18, 1992,  SAP 
Subpanel  meeting  and  the  January  21, 
1994.  joint  SAP/BSAC  meeting, 
however,  concerning  viral  coat  protein 
and  selective  advantage  to  wild  relatives 
of  managed  plants,  EPA  is  offering  for 
comment  in  this  proposal  the  alternative 
approach  to  viral  coat  proteins  to  allow 
the  fullest  discussion  possible. 

D.  U.S.  Congress  and  U.S.  Department 
of  Agriculture 

In  accordance  with  FIFRA  section  25, 
a  draft  of  this  proposed  regulation  and 
a  draft  of  the  statement  of  policy 
published  elsewhere  in  today's  issue  of 
the  Federal  Register  entitled  "Proposed 
Policy;  Plant-pesticides  Subject  to  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  and  the  Federal  Food, 
Drag,  and  Cosmetic  Act"  (proposed 
policy  statement)  was  submitted  in  June 
1994.  to  the  U.S.  Congress  and  USDA. 
USDA  provided  written  comments  on 
these  two  drafts  on  August  18,  1994. 
These  comments  are  discussed  below 
together  with  EPA's  response. 

1 .  USDA  suggests  that  the  exemption 
EPA  is  proposing  under  FIFRA  for  viral 
coat  proteins  should  be  e.xtended  to 
include  all  plant  viral  proteins  used  in 
viral  resistance  strategies  and  the  viral 
genetic  sequences  that  encode  them 
(including  antisense  constructs). 

EPA  response-.  While  EPA  does  not 
believe  that,  at  this  time,  it  can  exempt 
all  viral  components  from  regulation 
under  FIFRA  it  has  requested  comment 
on  such  an  exemption.  EPA  is 
committed  to  minimizing  duplicative 
review  and  would  develop  a 
coordinated  approach  with  USDA  for 
viral-based  products  other  than  viral 
coat  proteins.  As  the  experience  base 
grows  for  these  products,  the  two 
agencies  can  develop  a  regulatory 
course  that  is  mutually  acceptable. 
These  procedures  could,  for  example, 
include  expedited  procedures  for 
registration,  the  development  of 
performance-based  criteria  for 
exemptions,  and  specific  product 
exemptions. 

2.  USDA  suggested  that  ambiguity 
exists  in  the  use  of  the  term  "user"  in 
the  discussion  on  informational  labeling 
for  plant-pesticides  in  the  proposed 
policy  statement. 

EPA  Response:  EPA  agrees  that  this 
discussion  in  the  proposed  policy 
statement  may  be  ambiguous  and 
proposes  to  replace  the  term  "user" 
with  the  term  "farmer  and  grower." 

3.  USDA  noted  that  EPA's  exemption 
based  on  the  premise  that  plant- 
pesticides  derived  from  sexually 
compatible  plants  would  not  result  in 
jiew  environmental  exposures  does  not 


take  into  account  that  similar  or 
equivalent  genes  can  be  found  in  plants 
that  are  not  sexually  compatible. 

EPA's  Response:  EPA  recognizes  that 
plant  defense  compounds  found  in 
plants  that  are  not  sexually  compatible, 
or  in  other  organisms  such  as 
microorganisms,  can  be  structurally  and 
functionally  equivalent  to  compounds 
found  in  the  recipient  plant  or  in  a  plant 
sexually  compatible  with  the  recipient 
plant.  The  .^gency  is  willing  to  consider 
development  of  procedures  and  criteria 
for  these  plant-pesticides.  A  discussion 
of  these  procedures  and  criteria  can  be 
found  in  the  Request  for  Comment  unit. 
Unit  MI.,  of  this  preamble. 

4.  Although  not  included  in  USDA's 
written  comments,  USDA  suggested,  in 
a  discussion  at  an  August  18,  1994 
meeting  between  USDA  and  EPA 
representatives,  some  clarifications  in 
the  discussion  on  plant  regulators  and 
plant  hormones  in  the  proposed  policy 
statement.  USDA  indicated  that  tiiere 
was  some  ambiguity  as  to  how  EPA 
would  regulate  plant  hormones  under 
FIFRA. 

EPA  Response-.  EPA  agrees  that  the 
plant  regulator  discussion  may  lead  to 
some  confusion  as  to  how  EPA  would 
regulate  plant  hormones.  EPA  has 
agreed  to  include  a  discussion  in  the 
section  on  plant  regulators  in  the 
proposed  policy  statement  that  would 
more  fully  describe  the  status  of  these 
plant-pesticides  in  relation  to  the 
proposed  exemption  of  plant-pesticides 
derived  from  sexually  compatible  plants 
or  under  the  proposed  exemption  of 
plant-pesticides  that  ".  .  .primarily 
affect  the  plant. . ."  (see  Unit  IV.D.in  the 
proposal  published  elsewhere  in  today's 
issue  of  the  Federal  Register  entitled 
"Plant-pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"). 

VII.  Request  for  Comment 

The  Agency  requests  comments  on 
the  proposed  exemptions  of  plant- 
pesticides  under  FIFRA. 

A .  Exemption  of  Plan  t- pesticides 
Derived  from  Closely  Related  Plants 

1.  Three  options.  EPA  requests 
comment  on  whether  the  Agency  has 
appropriately  identified  in  this 
proposed  exemption  (see  Unit  V.A.  of 
this  preamble)  those  plant-pesticides 
that  are  not  hkely  to  result  in 
significantly  different  environmental 
exposures.  EPA  requests  comment  on  its 
three  options,  specifically  as  to  whether 
the  options  appropriately  identify  plant- 
pesticides  that  would  not  result  in 
significantly  different  exposures  to 
nontarget  organisms  and  whether  the 
language  the  Agency  uses  in  the  options 


clearly  circumscribes  the  appropriate 
groupings.  EPA  requests  comments  on 
which  option  is  most  appropriate  and 
why. 

2.  Criterion  based  on  process.  With 
regard  to  an  exemption  criterion  based 
on  the  process  used  to  modify  the  plant, 
the  Agency  is  soliciting  comment  on  the 
joint  BSAC/SAP  Subpanel  advice  and 
the  utility  of  an  approach  based  on  that 
advice  (see  Unit  VI.  of  this  preamble). 
EPA  also  requests  comment  on  whether 
the  group  of  plant-pesticides  that  would 
be  regulated  under  this  approach  would 
be  equivalent  to  the  group  of  plant- 
pesticides  that  would  be  regulated 
under  Options  1,  2.  or  3. 

3.  Equivalent  plant-pesticides.  As 
described  in  Unit  V.A.6.  of  this 
preamble,  EPA  is  considering  the 
development  of  procedures  and  criteria 
for  how  EPA  can  exempt  a  plant- 
pesticide  if  a  producer  can  provide 
evidence  that  the  plant-pesticide  is 
structurally  and  functionally  equivalent 
to  a  plant-pesticide  found  in  a  recipient 
plant  or  in  a  plant  sexually  compatible 
with  the  recipient  plant.  To  effect  such 
rulemaking,  the  Agency  would  need  to 
meet  statutory  standards  under  FIFRA. 
In  the  instance  of  plant-pesticides,  EPA 
would  need,  for  example,  to  determine 
whether  a  plant-pesticide  is  indeed 
structurally  and  functionally  equivalent 
to  a  plant-pesticide  that  has  been 
exempted. 

Under  such  a  rulemaking  effort,  a 
producer  would  provide  information  to 
the  Agency  showing  that  a  plant- 
pesticide  meets  the  standard  for 
exemption  imder  FIFRA.  The  Agency 
would  respond,  within  a  limited  period 
of  time,  to  the  producer  as  to  whether 
the  plant-pesticide  meets  that  standard. 
The  Agency  envisions  that  producers 
would  have  a  fairly  high  degree  of 
latitude  in  types  of  specific  data  that 
could  be  used  to  demonstrate  that  a 
plant-pesticide  meets  the  standard  for 
exemption. 

The  Agency  is  requesting  comment  on 
this  framework  for  the  exemption 
rulemakings.  In  particular,  the  Agency 
is  soliciting  comment  and  information 
on  whether  to  incorporate  specific  data 
requirements/methodologies  into 
exemption  criteria  and  on  appropriate 
time-frames  for  the  Agency 
determinations. 

The  main  challenge  for  EPA  in 
engaging  in  such  future  rulemakings 
will  be  to  develop  criteria  that  can  be 
used  to  create  a  standard  for  what 
constitutes  equivalency.  There  are  a 
number  of  different  approaches  that 
EPA  believes  it  could  utilize.  The 
following  discussion  describes  these 
approaches  and  some  of  the  strengths 
and  weaknesses  of  these  options.  TTie 


Agency  requests  comment  on  these 
approaches  and  solicits  suggestions  on 
additional  factors  that  the  Agency 
should  weigh  in  the  development  of 
criteria  for  equivalency. 

In  developing  criteria  for  exempting  a 
plant-pesticide  from  FIFRA,  the  first 
consideration  for  EPA  is  what 
parameters,  in  general,  are  good 
measurements  for  equivalency  of 
function.  The  next  consideration  for  the 
Agency  in  the  development  of  criteria 
for  creating  exemptions  is  to  examine 
these  parameters  in  light  of  what  is 
known  concerning  the  characteristics  of 
plant  defense  mechanisms. 

Turning  first  to  the  general 
parameters,  some  examples  of  the  types 
of  parameters  that  the  Agency  could  use 
in  developing  criteria  for  proteinaceous 
substances  are  amino  acid  sequence 
homology,  posttranslational  processing, 
structure,  stability,  receptor/ligand 
specificity,  and  substrate  specificity.  For 
nonproteinaceous  substances, 
equivalence  in  chemical  composition 
and  structure  are  additional  examples  of 
parameters  that  could  be  used  as  the 
basis  for  developing  criteria. 

Any  measures  of  equivalence  that  the 
Agency  chooses  to  adopt  should  be 
applicable  to  particular  plant-pesticides 
that  may  operate  by  a  variety  of 
mochanisms.  The  Agency  requests 
comment  on  how  evidence  of 
structurally  homology  for  proteinaceous 
defense  compounds  could  be  used  in 
the  future  as  reliable  predictors  of 
functional  homology.  Would  it  be  more 
appropriate  to  develop  an  approach  that 
does  not  rely  soley  on  percent  amino 
acid  sequence  homology  but  also 
incorporates  the  identification  of 
conserved  and  variable  amino  acid 
sequences?  For  example,  it  is  postulated 
that  some  disease  resistance  genes 
encode  transmembrane  receptors.  Might 
sequences  such  as  those  involved  in 
transmembrane  interactions  then  be 
identified  to  provide  additional 
assessment  of  equivalent  function? 

A  number  of  enzymes  such  as 
glucanase,  chitinase,  and  proteinase 
inhibitors  are  also  thought  to  be 
involved  in  plant  defense  responses. 
The  question  then  arises  as  to  whether 
a  chitinase  from,  for  example,  tobacco  or 
a  microorganism  is  equivalent  to  a 
chitinase  found  in  a  plant  sexually 
compatible  with  the  recipient  plant.  As 
in  the  previous  example,  amino  acid 
sequence  homology  could  also  assist  in 
estabhshing  equivalency  for  these 
enzymes.  However,  as  with  the  previous 
example,  the  question  of  how  much 
homology  is  sufficient  remains.  Would 
a  better  measurement  be  to  use  stability, 
substrate  specificity.  K™,  and  V"""? 


Should  these  parameters  be  used  in 
conjunction  with  homology? 

Nonproteinaceous  compounds  such 
as  phenolics  and  phytoalexins  are 
another  class  of  plant  defense 
compounds.  For  nonproteinaceous 
compounds  structure/activity 
comparisons  can  be  used  to  determine 
functional  equivalence.  For  example, 
the  presence  of  specific  side  chains 
could  be  used  to  establish  equivalence. 
Other  parameters  such  as  stability  could 
also  be  used.  The  question  for  the 
Agency  is  what  amount/combinations  of 
information  would  be  necessary'  to  use 
as  a  measure  of  equivalence.. 

B.  Exemption  of  Plant-pesticides  that 
Act  Primarily  by  Affecting  the  Plant 

With  regard  to  its  exemption  from 
FIFRA  requirements  of  "plant-pesticides 
that  act  primarily  by  affecting  the 
plant,"  EPA  requests  comment  on 
whether  this  exemption  appropriatelv 
focuses  the  Agency's  regulatory 
attention  on  the  plant-pesticides  likely 
to  present  higher  levels  of  hazard.  The 
Agency  also  requests  comment  on 
whether  the  language  defining  this 
exemption  is  sufficiently  clear  and 
inclusive  to  identify  plant-pesticides 
that  act  through  nontoxic  modes  of 
action. 

The  Agency  is  considering  whether  to 
extend  this  exemption  to  include 
substances  such  as  plant  hormones 
because  they  primarily  affect  the  plant 
and  do  not  have  a  directly  toxic 
mechanism  of  action  toward  the  target 
pest.  The  Agency  is  requesting  comment 
as  to  whether  it  would  be  more 
appropriate  to  specifically  exempt  plant 
hormones  as  a  category  or  to  include  in 
this  exemption  a  performance-based 
criterion  based  on  a  description  of  the 
characteristics  and/or  mechanism  of 
action  of  hormones  (see  Unit  V.B.  of  this 
preamble). 

C.  Exemption  of  Coat  Proteins  from 
Plant  \^iruses 

EPA  is  also  proposing  to  exempt  from 
FIFRA  regulation,  coat  proteins  from 
plant  viruses  when  the  coat  proteins  are 
produced  in  plants.  EPA  has  proposed 
two  options  for  this  exemption  with 
Option  1  presented  in  the  proposed 
regulatory  text.  EPA  is  requesting 
comment  on  the  appropriateness  and 
clarity  of  the  two  options  presented  in 
this  proposal.  EPA  is  also  requesting 
comment  on:  (1)  The  potential  for  the 
recipient  crop  plant  producing  the  viral 
coat  protein  to  become  a  weed;  (2)  the 
potential  for  increased  competitive 
advantage  of  wild  relatives  in  their 
native  habitat  after  cross  hybridization 
with  a  crop  plant  producing  a  viral  coat 
protein;  and  (3)  the  potential  for  a  viral 


coat  protein  gene  to  recombine  with 
infecting  viruses  to  extend  host  range  or 
create  new  virus  diseases. 

EPA  is  considering  whether  to 
propose  in  the  future,  an  exemption  of 
viral  components,  other  than  viral  coat 
proteins,  used  in  viral  resistance 
strategies  in  plants.  This  exemption 
would  include  performance-based 
criteria  that  would  be  used  by  EPA  to 
determine  if  a  viral  component  would 
be  exempt  from  regulation.  EPA  is 
requesting  comment  on  whether  such  an 
e.xemption  would  be  appropriate  and  is 
requesting  comment  on  criteria  that 
could  be  used  to  construct  this 
exemption. 

D.  Substantiation  of  Claims  for 
Confidential  Information 

EPA  requests  comment  on  the 
proposed  requirement  (§174.9  of  the 
regulator>'  text)  that  any  claim  of 
confidentiahty  must  be  substantiated  at 
the  time  the  claim  is  made.  Specifically, 
EPA  seeks  comment  on  how  to  achieve 
the  best  balance  between  the  burden  on 
industry  to  provide  substantiation 
before  pubfic  disclosure  becomes  an 
active  issue  (e.g.,  in  preparation  for 
FIFRA  Science  Ad\isory  Panel 
meetings)  and  the  regulated 
community's  desire  to  receive  timely 
responses  on  submissions.  This  balance 
must  take  into  consideration  the  needs 
of  pesticide  developers  to  protect 
information  they  believe  to  be  critical  to- 
maintaining  their  competitiveness  and 
the  public's  need  for  access  to 
information  related  to  potential 
environmental  or  human  health  effects 
early  enough  in  the  review  process  to 
provide  informed  comment  before  EP.^^ 
makes  a  decision.  EPA  encourages  the 
development  of  reduced  risk  pesticides 
and  believes  that,  given  the  Agency's 
procedural  requirements  for  CBl 
determinations,  without  up  front 
substantiation,  timely  responses  to 
subsmissions  would  be  difficuh  when  it 
becomes  necessary  to  resolve  the  issue 
of  CBI  before  a  decision  can  be  made. 

VIII.  Economic  Analysis 

The  regulatory  impact  analysis  (RIA) 
evaluates  the  costs  and  benefits  of 
amending  EPA's  regulations  to  allow  for 
the  regulation  or  exemption  of  specific 
types  of  plant-pestiddes  under  FIFRA 
(40  CFR  152.20  and  40  CFR  part  174) 
and  is  intended  to  meet  the 
requirements  for  a  RIA  as  estabfished  by 
Executive  Order  No.  12866,  the 
Regulatory  Flexibility  Act,  and  section 
25  of  FIFRA. 

The  RIA  presents  the  alternative 
regulatory  options  and  th^  costs  that 
were  considered  by  the  Agency 
including  two  options  that  were 
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ronsidered  by  the  Agency  but  not 
included  in  this  proposal.  Four  possible 
approaches  to  the  regulation  of  plant- 
pesticides  under  FIFRA  were  evaluated 
in  the  KL\  that  allowed  k>r  varying 
degrees  of  regulatory  coverage.  RIA 
Option  1  is  the  most  limited  alternative 
in  regulatory  scope.  RIA  Option.2 
represents  EPA's  proposed,  and 
preferred,  regulatory  scope  and  is 
broader  in  coverage  than  RIA  Option  1. 
In  addition  to  those  plant-pesticides 
regulated  under  RIA  Option  2,  RIA 
Option  3's  scope  would  include  viral 
coat  proteins  used  as  plant-pesticides. 
Finally,  under  RIA  Option  4,  all  plant- 
pesticides,  including  those  that  result 
from  traditional  plant  breeding,  would 
be  subject  to  the  requirements  of  FIFRA. 
The  costs  of  implementing  the  four 
options  presented  in  Unit  IV.A.  of  this 
preamble  are  comparable  to  each  other 
and  correspond  to  RIA  Option  2.  The 
costs  for  any  of  the  four  options 
presented  in  Unit  IV j\.  are  substantially 
lower  than  RIA  Option  4. 

Generally,  costs  will  depend  on 
whether  the  Agency  exempts  a  plant- 
pesticide  or  whether  it  requires  a 
registration.  The  costs  of  regulating 
plant-pesticides  are  dependent  upon  the 
data  needed  for  the  registration  of  the 
particular  types  of  plant-pestirides.  Data 
needs  are  irrelevant  for  exempted  plant- 
pesticides.  For  regulated  plant- 
pesticides,  data  i^eds  will  vary 
according  to  the  gene  product  of  the 
plant-pesticide  and  the  recipient  crop. 

Aggregate  incremental  compliance 
costs  to  the  industry  over  a  10-year 
period  under  regulatory  (RIA)  Option  1 
are  estimated  to  range  from  $53,700  in 
the  first  year  of  implementation  to  $2.6 
million  in  the  10th  year  of 
implementatiun,  with  an  average  annual 
revenue  requirement  (.\RR)  of  SI. 2 
million.  Under  EPA's  proposed  scope 
(RIA  Option  2),  aggregate  incremental 
compliance  costs  are  predicted  to  range 
from  SS3.700  in  year  1  to  $3.1  million 
in  year  10,  with  an  ARR  of  $1.6  million. 
Agt^egate  incremental  compliance  costs 
for  RIA  Option  3  are  estimated  at  nearly 
$741,100  in  the  first  year  of 
implementation  and  $5.1  million  in  the 
10th  year,  with  an  ARR  of  $2.9  million. 
Finally,  under  RIA  Option  4's  broad 
regulatory  scope,  aggregate  incremental 
compliance  costs  are  pi  ejected  to  range 
from  $76.6  milUon  in  year  1  to  $81 
million  in  year  10,  with  an  ARR  of  $79 
million. 

Costs  were  also  estimated  for  the  labor 
burden  that  would  result  from  EPA  staff 
preforming  various  activities  associated 
with  the  registration  of  plant-pesticides. 
Some  of  these  activities  may  include  the 
establishment  of  the  docket,  internal 
reviews,  requests  for  additional 


information,  and  consultations  with 
applicants.  The  cost  for  the  Agency  to 
perform  these  activities  imder  RIA 
Option  1  is  estimated  to  range  from 
nearly  $40,000  in  year  1  to 
approximateiy  $259,000  in  year  10. 
Under  EPA's  proposed  regulatory  scope, 
RIA  Option  2,  annual  labor  burden  costs 
range  from  approximately  $40,000  in 
the  first  year  to  $391,000  10  years  after 
a  final  rule  is  promulgated.  For  RIA 
Option  3,  EPA  costs  are  estimated  to 
range  between  $123,000  in  year  1  to 
$640,000  in  year  10.  Under  the  broad 
regulatory  scope  of  RIA  Option  4.  EPA's 
labor  costs  are  predicted  to  range 
between  $14,7  million  in  year  1  to  $15.2 
million  in  year  10.  Labor  burden  cost 
estimates  vary  by  year,  due  to  the 
number  and  type  of  plant-pesticide 
submissions  the  Agency  is  predicted  to 
receive. 

The  aggregate  cost  to  society  of  the 
proposed  plant-pesticide  regulation  is 
the  sum  of  the  total  costs  to  industry, 
plus  the  total  costs  to  the  Agency  to 
implement  the  proposed  rule.  After 
calculating  aggregate  societal  costs,  they 
were  discounted  to  allow  for  the  time 
value  of  money  and  to  determine  a 
constant  level  annual  cost.  The  annual 
societal  revenue  requirement  over  the 
10-year  period  of  analysis  was 
estimated  at  nearly  $1.4  million  under 
RIA  Option  1,  $1.8  million  under  RIA 
Option  2,  $3.3  milUon  under  RIA 
Option  3.  and  $93.7  million  under  RIA 
Option  4. 

Primarily  afl^ected  by  this  proposed 
regulation  will  be  those  companies 
involved  with  agricultural 
biotechnology  that  have  been  identified 
as  presently  developing  and  testing 
plant-pesticides.  While  agricultural 
biotechnology  is  currently  in  its  infancy 
with  1993  sales  estimated  at  less  than  2 
percent  of  total  biotechnology  sales, 
future  sales  are  forecasted  to  grow  at  an 
average  annual  rate  of  33  percent  to  the 
year  2003.  Firms  developing 
biotechnology  products  are  quite 
diverse  and  include  large,  multinational 
corporations,  biotechnology  companies 
(both  large  and  very  small),  chemical 
companies,  and  seed  companies.  The 
impacts  of  EPA  regulation  of  plant- 
pesticides  to  this  growing  market  sector 
will  not  be  all  negative.  Companies 
involved  vdth  agricultural 
biotechnology  have  asked  for  plant- 
pesticide  regulations  and  they  stand  to 
benefit  tremendously  from  this 
proposed  regulation. 

Tne  proposed  rule  will  generate  a 
wide  range  of  benefits  for  the  public,  the 
firms  involved  with  agricidtural 
biotechnology,  the  environment, 
nontarget  organisms,  and  states. 
Registrants  of  plant-pesticides  should 


benefit  from  the  resolution  of 
uncertainty  regarding  regulatory  issues. 
With  the  promulgation  of  the  proposed 
regulation,  firms  developing  and  testing 
plant-pesticides  can  plan  ahead  for 
timely  product  development  and 
commercialization  which  should,  in 
turn,  attract  investors  to  the  agricultural 
biotechnology  sector.  The  environment 
will  benefit  from  safety  measures  that 
will  protect  against  unintended 
environmental  effects  of  accidental  and 
deliberate  releases  of  genetically 
engineered  organisms.  Nontarget 
organisms,  including  endangered 
species,  will  benefit  from  a  registration 
process  that  will  carefully  consider  the 
potential  effects  that  certain  plant- 
pesticides  may  have  upon  them.  Finally, 
states  will  benefit  by  having  a  set  of 
standardized  Federal  regulations  that 
will  be  more  easily  conveyed, 
interpreted,  and  enforced.  Many  states 
may  also  benefit  by  not  having  to 
establish  their  own  set  of  agricultural 
biotechnology  regulations. 

Adverse  economic  impacts  from  the 
implementation  of  the  proposed  plant- 
pesticide  regulation  are  not  expected 
under  EPA's  proposed  scope  (RIA 
Option  2).  Due  to  the  lack  of  detailed 
financial  information  on  those  firms  that 
are  currently  developing  and  testing 
plant-pesticides,  the  conclusion  of  "no 
adverse  economic  impacts"  was  based 
on  public  and  proprietary  information 
provided  to  EPA  by  industry  financial 
advisory  groups,  biotechnology 
associations,  university  biotechnology 
specialists,  and  small  biotechnology 
firms. 

IX.  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  control 
number  OPP-300369).  The  record 
includes  all  information  considered  by 
EPA  in  developing  this  proposed  rule. 
The  record  now  includes  the  following 
items: 

1.  Reports  of  all  SAP  and  BSAC 
meeting  pertaining  to  this  proposed 
rule. 

2.  Support  documents  and  reports, 
including: 

(a)  EPA  issue  paper.  FIFRA:  Benefit 
and  environmental  risk  considerations 
for  inherent  plant-pesticides. 

fb)  EPA  issue  paper.  Issues  associated 
with  the  regulation  of  viral  coat  proteins 
under  HFRA  and  FFDCA. 

3.  Published  literature  that  is  cited  in 
this  document. 

4.  The  Regulatory  Impact  Analysis  for 
this  rule. 

5.  Records  of  communications 
between  EPA  persoimel  and  persons 
outside  EPA  pertaining  to  the 
development  of  this  proposed  lule. 


(This  does  not  include  any  inter-  or 
intra-ngency  memoranda,  unless 
specifically  noted  in  the  Index  of  this 
docket.) 
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XI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
.51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  proposed 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Ex9cutive  Order. 
Under  section  3(f).  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  afi'ecting  a 
sector  of  the  economy,  productivity, 
competition,  iobs,  the  enviromnent, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities 
(also  referred  to  as  "economically 
significant");  (2)  creating  serious 
Lpconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 


IMI 


that  this  proposed  rule  is  a  "significant 
regulatory  action"  because  it  raises 
novel  poUcy  issues  arising  out  of  FIFRA 
legal  mandates.  Thus,  this  proposal  will 
be  submitted  to  OMB  for  review,  and 
any  comments  or  changes  made  in 
response  to  OMB  suggestions  or 
recommendations,  are  documented  in 
the  public  record. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  provisions  of  section  3(a) 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)|.  The  RFA  requires  that 
agencies  take  special  note  of  the  impact 
of  proposed  regulations  on  small 
entities.  Analysis  requirements  under 
the  RFA  can  and  should  be  combined 
with  the  analysis  required  under 
Executive  Order  12866. 

The  regulatory  flexibility  analysis  of 
this  proposed  regulation  for  plant- 
pestiddes  on  small  entities  is 
demonstrated  within  the  structuring  of 
the  four  regulatory  options  proposed. 
These  options  were  considered  after 
extensive  evaluations  of  the  benefit/ri-sk 
tradeoffs  between  option  cost  and  risk 
reduction  provided.  The  Agency  has 
structured  the  resulting  options  from  a 
narrow  regulatory  scope  (RLA  Option  1) 
to  a  broad  regulatory  scope  (RIA  Option 
4)  and,  as  such,  has  conducted  an 
"inherent"  sensitivity  analysis  for  small 
firms  likely  to  be  affected  by  this 
proposed  regulation.  The  Agency  has 
determined  that  the  tradeoffs  between 
the  benefits  and  risks  of  the  proposed 
regulation  are  optimized  under  lUA 
Option  2,  EPA's  proposed  scope. 

C.  Paperwork  Reduction  Art  Paperwoii 
Reduction  Act 

The  information  coIlet;tion 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1693.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  (Mail  Code 
2136),  Environmental  Protetnion 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  or  by  calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging 
1,143  hours  per  respcmse  and  an 
estimated  annual  recordkeeping  burden 
averaging  74  hours  per  respondent. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
ct)mpleting  and  reviewing  the  coltecticm 
of  information. 


Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  (Mail 
Code  2136),  Environmental  Protedion 
Agency,  401  M  St..  SW.,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  en  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Sobiects  in  Parts  152  and  174 

Environmental  protection. 
Biotechnology  pesticides,  Pestkides  and 
pests.  Plants,  Plant-pesticides.  Reporting 
and  ret.ordkeeping  requirements. 

Dated:  November  15,  1994. 
Carol  M.  Browner, 
Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  1  be  amended  as  follows: 

PART  152— {AMENDED] 

1.  In  part  152: 

a.  The  authority  citation  for  part  152 
would  continue  to  read  as  follows: 

Authoritv:  7  ir.S.C.  t36-136y;  subpart  I)  is 
als«)  issued  under  .n  tJ.S.C  9701. 

b.  In  §  152.1.  by  designating  existing 
text  as  introductory  text  and  adding 
paragraphs  (a)  .ind  (b)  to  read  as  follows: 

S  152.1     Scope. 

•  *     •     •     • 

(a)  For  procedures,  requirements  and 
criteria  applicable  to  plant-pesticides, 
refer  to  part  174  of  this  chapter. 

(h)  |Reser\'ed] 

c.  In  §  152.3,  by  removing  alt 
alphabetic  paragraph  designations  and 
alphabetically  inserting  the  following 
definitions  to  read  as  follows: 

§  152.3    Definitions. 

•  *     *     «     • 

Genetic  material  necessary  for  the 
production  means: 

(1)  Genetic  material  that  encodes  for 
a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

(2)  Regulatory  regions. 

It  does  not  include  noncoding, 
nonexpressed  nucleotide  sequences. 

Living  plant  means  a  plant  that  is 
alive,  including  periods  of  dormancy, 
and  all  viable  plant  parr.s/org8ns 

involved  in  the  plant's  life  c\  cle. 

•  «     •     •     • 

Noncodiitg,  nonexpressed  nucleotide 
sequences  means  the  nucleotide 
sequerH^s  are  not  transcribed  and  are 
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not  involved  in  gene  expression. 
Examples  of  noncoding,  nonexpressed 
nucleotide  sequences  include  linkers, 
adapters,  homopolymers,  and  sequences 

of  restriction  enzyme  recognition  sites. 

***** 

Plant-pesticide  means  a  pesticidal 
substance  that  is  produced  in  a  living 
plant  and  the  genetic  material  necessary 
for  the  production  of  the  substance, 
where  the  substance  is  intended  for  use 
in  the  living  plant. 

Regulatory  region  means  genetic 
material  that  controls  the  expression  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 
Examples  of  regulatory  regions  include 

promoters,  enhancers,  and  terminators. 

***** 

d.  In  §  152.20,  by  revising  paragraph 
(a)(1)  and  adding  paragraph  (a)(4)  to 
read  as  follows: 

§  1 52.20    Exemptions  for  pesticides 
regulated  by  another  Federal  agency. 

***** 

(a)     •     *     * 

(1)  Except  as  provided  by  paragraphs 
(a)(3)  and  (a)(4)  of  this  section,  all 
biological  control  agents  are  exempt 

from  FIFRA  requirements. 

***** 

(4)  All  plants  intended  for  use  as 

biological  control  agents  and  any 

portion  thereof,  except  plant-pesticides, 

are  exempt  from  the  requirements  of 

FIFRA.  Plant-pesticides  are  addressed  in 

part  174,  subpart  A,  of  this  chapter. 
***** 

2.  By  adding  part  174  to  read  as 
follows: 

PART  174— PROCEDURES  AND 
REQUIREMErfTS  FOR  PLANT- 
PESTICIDES 

Subpart  A — Generar  Provisions 

174.1        Scope  and  purpose. 

174.3        Definitions. 

174.5        Scope  of  coverage. 

174.7        Submission  of  information 

regarding  potential  unreasonable  adverse 

effects. 

174.9       Confidential  business  information 

claims  for  plant-pesticide  submissions. 

Subpart  B — [Reserved] 

Authority:  7  U.S.C.  136-1 36y  and  21 
U.S.C.  346a  and  371. 

Subpart  A— General  Provisions 

§  174.1    Scope  and  purpose. 

Pesticidal  substances  produced  in 
plants  are  pesticides  as  deHned  in 
FIFRA  section  2.  The  characteristics  of 
these  pesticides  such  as  their 
production  and  use  in  plants,  their 


biological  properties,  and  their  ability  to 
spread  and  increase  in  quantity  in  the 
environment  distinguishes  them  from 
traditional,  chemical  pesticides. 
Therefore,  plant-pesticides  are  subject  to 
different  regulatory  requirements  and 
procedures  than  traditional,  chemical 
pesticides.  This  part  174  sets  forth 
regulatory  requirements,  criteria,  and 
procedures  applicable  to  plant- 
pesticides  under  FIFRA  and  FFDCA. 
Unless  otherwise  provided  by  this  part, 
the  regulations  in  parts  152  through  173 
and  parts  177  through  186  of  this 
chapter,  where  applicable,  apply  to 
plant-pesticides.  EPA  recognizes  the 
unique  nature  of  plant-pesticides 
necessitates  flexibility  in  the  application 
of  regulations  designed  for  traditional 
pesticides  to  plant-pesticides. 

§174.3    Oefinitions. 

Terms  used  in  this  part  have  the  same 
meaning  as  in  FIFRA.  In  addition,  the 
following  terms  have  the  meaning  set 
forth  in  this  section. 

Active  ingredient,  when  referring  to 
plant-pesticides  only,  means  a 
pesticidal  substance  that  is  produced  in 
a  living  plant  and  the  genetic  material 
necessary  for  the  production  of  the 
substance,  where  the  substance  is 
intended  for  use  in  the  living  plant. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or 
his/her  delegate. 

Biological  control  agent  means  any 
living  organism  applied  to  or  introduced 
into  the  environment  that  is  inteifded  to 
function  as  a  pesticide  against  another 
organism  declared  to  be  a  pest  by  the 
Administrator. 

Bridging  crosses  between  plants 
means  the  utilization  of  an  intermediate 
plant  in  a  cross  to  produce  a  viable 
zygote  between  the  intermediate  plant 
and  a  first  plant,  in  order  to  cross  the 
plant  resulting  from  that  z>'gote  with  a 
third  plant  that  would  not  otherwise  be 
able  to  produce  viable  zygotes  from  the 
fusion  of  its  gametes  with  those  of  the 
first  plant.  The  result  of  the  bridging 
cross  is  the  mixing  of  genetic  material 
of  the  first  and  third  plant  through  the 
formation  of  an  intermediate  zygote. 

EPA  means  the  United  States 
Environmental  Protection  Agency 
unless  otherwise  specified. 

FFDCA  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321  et  seq.) 

FIFRA  means  the  Federal  Insecticide^ 
Fungicide,  and  Rodenticide  Act.  as 
amended  (7  U.S.C.  136-136y). 

Genetic  material  necessary  for  the 
production  means: 

(1)  Genetic  material  that  encodes  for 
a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 


(2)  Regulatory  regions. 

It  does  not  include  noncoding, 
nonexpressed  nucleotide  sequences. 

Genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance 
does  not  include  regulatory  regions  or 
noncoding,  nonexpressed  nucleotide 
sequences. 

Inert  ingredient,  when  referring  to 
plant-pesticides  only,  means  any 
substance,  such  as  a  selectable  marker, 
other  than  the  active  ingredient,  and  the 
genetic  material  necessary  for  the 
production  of  the  substance,  that  is 
intentionally  introduced  into  a  living 
plant  along  with  the  active  ingr-^dient, 
where  the  substance  is  used  to  confirm 
or  ensure  the  presence  of  the  active 
ingredient. 

Living  plant  means  a  plant  that  is 
alive,  including  periods  of  dormancy, 
and  all  viable  plant  parts/organs 
involved  in  the  plant's  life  cycle. 

Noncoding,  nonexpressed  nucleotide 
sequences  means  the  nucleotide 
sequences  are  not  transcribed  and  are 
not  involved  in  gene  expression. 
Examples  of  noncoding,  nonexpressed 
nucleotide  sequences  include  linkers, 
adapters,  homopolymers,  and  sequences 
of  restriction  enzyme  recognition  sites. 

Pesticide  means  any  substance  or 
mixture  of  substances  intended  for 
preventing,  destroying,  repelling,  or 
mitigating  any  pest,  or  intended  for  use 
as  a  plant  regulator,  defoliant,  or 
desiccant,  other  than  any  article  that: 

(1)  Is  a  new  animal  drug  under 
FFDCA  section  201  (w);  or 

(2)  Is  an  animal  drug  that  has  been 
determined  by  regulation  of  the 
Secretary  of  Health  and  Human  Services 
not  to  be  a  new  animal  drug;  or 

(3)  Is  an  animal  feed  under  FFDCA 
section  201(x)  that  bears  or  contains  any 
substances  described  by  §  152.3(s)(l)  or 
(2)  of  this  chapter. 

Plant-pesticide  means  a  pesticidal 
substance  that  is  produced  in  a  living 
plant  and  the  genetic  material  necessary 
for  the  production  of  the  substance, 
where  the  substance  is  intended  for  use 
in  the  living  plant. 

Recipient  plant  means  the  plant  into 
which  the  plant-pesticide  is  introduced 
and  in  which  the  plant-pesticide  is 
produced. 

Regulatory  region  meeins  genetic 
material  that  controls  the  expression  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 
Examples  of  regulatory  regions  include 
promoters,  enhancers,  and  terminators. 

Sexually  compatible,  when  referring 
to  plants,  means  capable  of  forming  a 
viable  zj'gote  through  the  fusion  of  two 
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gametes,  including  the  use  of  bridging 
crosses  or  wide  crosses  between  plants. 

Source  means  the  donor  of  the  genetic 
material  that  encodes  for  a  pesticidal 
substance  or  leads  to  the  production  of 
a  pesticid:d  substance. 

Wide  crosses  between  plants  means  to 
facilitate  the  formation  of  viable  zygotes 
through  the  use  of  surgical  alteration  of 
the  plant  pistil,  bud  pollination,  mentor 
pollen,  immunosuppressants,  in  vitro 
fertilization,  pre' and  post-poUination 
Iwrmcne  treatments,  manipulation  of 
rhromosonie  numbers,  embryo  culture. 
or  ovary  and  ovule  cultures  or  any  other 
technique  that  the  Administrator 
determines  meets  tliis  definit'on. 

§  174.5    Scope  of  coverage. 

(a)  Plant-pesticides  not  exempt  fr.oin 
the  requirements  of  FIFRA  under 
paragraph  (b)  of  this  section  are  subject 
to  the  requirements  of  FIFRA. 

Jb)  All  plant-pesticides  (both  the 
piasticidal  substance  and  the  genetic 
material  necessary  for  its  production) 

3eeting  at  least  one  of  the  following 
iteiia  are  exempt  from  the 
requirements  of  FIFRA: 

(1)  The  genetic  material  that  encodes 
for  a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant  and 
lias  never  been  derived  from  a  source 
thet  is  not  sexually  compatible  with  the 
recipient  plant. 

(2)  The  pesticidal  substance  acts 
primarily  by  affecting  the  plant  so  that 
the  target  pest  is  inhibited  from 
attaching  to  the  plant,  penetrating  the 
plant,  or  invading  the  plant's  tissue  in 
at  least  one  of  the  following  ways: 

(i)  The  pesticidal  substance  acts  as  a 
structural  barrier  to  attachment  of  the 
pest  to  the  host  plant,  a  structural 
barrier  to  penetration  of  the  pest  into  the 
host  plant,  or  a  structural  barrier  to 
spread  of  the  pest  in  the  host  plant,  for 
example,  through  the  production  of  wax 
or  lignin,  or  length  of  trichomes  (plant 
hairs). 

(ii)  The  pesticidal  substance  acts  in 
the  host  plant  to  inactivate  or  resist 
toxins  or  other  disease-causing 
substances  produced  by  the  target  pest. 

(iii)  The  pesticidal  substance  acts  by 
creating  a  deficiency  of  a  plant  nutrient 
or  chemical  component  essential  for 
pest  growth  on/in  the  host  plant. 

(3)  The  pesticidal  substance  is  a  coat 
protein  from  a  plant  virus. 

§  174.7    Submission  of  Information 
regarding  potential  unreasonat)le  adverse 
effects. 

Any  person  who  sells  or  distributes 
any  plant-pesticide  exempt  under 
§  174.5  who  obtains  any  information 


regarding  potential  unreasonable 
adverse  effects  on  human  health  or  the 
environment  must  within  30  days  of 
receipt  of  such  information  submit  the 
information  to  EPA,  unless  the  person 
has  actual  knowledge  that  EPA  has  been 
adequately  informed  of  such 
information. 

§  174.9    Confidential  business  Information 
claims  for  piant-pesticide  submissions. 

Although  it  is  strongly  recommended 
that  the  su'omitter  minimize  the  amount 
of  data  and  other  inf(»mation  claimed  as 
CBI,  a  submitter  may  assert  a  claim  of 
confidentiality  for  all  or  part  of  the 
information  submitted  to  EPA  in  a 
submission  for  a  plant-pesticide.  (See 
part  2,  subpart  B,  of  this  chapter.)  To 
assert  such  a  claim,  the  submitter  must 
comply  with  the  following  procedures: 

(a)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
the  information  is  submitted  to  EPA. 
Failure  to  assert  a  claim  at  that  time  will 
be  considered  a  waiver  of 
confidentiality  for  the  information 
submitted,  and  the  information  may  be 
made  available  to  the  public,  subject  to 
section  10(g)  of  FIFRA,  with  no  further 
notice  to  the  submitter. 

(b)  Any  claim  of  confidentiality  must 
be  accompanied,  at  the  time  the  claim 

is  made,  by  comments  substantiating  the 
claim  and  explaining  why  the  submitter 
believes  that  the  information  should  not 
be  disclosed.  The  submitter  should  refer 
to  §  2.205(e)(4)  of  this  chapter  for  points 
to  address  in  the  substantiation.  If  such 
comments  are  marked  confidential 
when  submitted  to  EPA.  they  will  be 
treated  as  such  in  accordance  with 
§  2.205(c)  of  this  chapter.  EPA  will 
consider  incomplete  all  plant-pesticide 
submissions  containing  information 
claimed  as  CBI  that  are  not 
accompanied  by  substantiation,  and  will 
suspend  the  review  period  of  such 
submissions  until  the  required 
subistantiation  is  provided. 

Subpart  B — [Reserved] 
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40  CFR  Part  180 

[OPP-300368:  FRL-4758-81 
RIN207a-AC02 

Plant-Pesticides;  Proposed  Exemption 
From  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  an 
exemption  from  the  requirement  of  a 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  ./\ct  (FFDCA)  for  specific 
categories  of  pesticidal  substances 
produced  by  plants  to  protect  tliem 
against  pests  and  disease.  Pesticidal 
substances  produced  by  plants,  along 
with  the  genetic  material  necessary  tor 
the  production  of  these  subslant«s,  hav« 
been  designated  "plant-pesticides"  by 
the  Agency.  The  categories  of  plant- 
pesticides  EPA  is  p    posing  to  exempt 
from  the  requiremeut  of  a  toleram.e  are 
based  upon  evaluation  of  the  potential 
for  new  dietary  exposures  to  these 
pesticidal  substances  when  they  are 
produced  in  plants  or  plant  parts  used 
as  raw  agricultural  conunodities.  EPA 
believes  that  a  tolerance  for  these 
categories  of  plant-pesticides  is  not 
necessary  to  protect  the  public  health. 

DATES:  Comments  identified  by  ti^ie 
docket  control  number  [OPP-30Q368I 
must  be  received  on  or  before  January 
23. 1995. 

ADDRESSES:  Submit  written  comments 
by  mail  to:  Program  Resources  Section, 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  In  person,  bring  comments  to 
Rm.  1132.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  nut  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
InformaticMi  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bemice  Slutsky,  Science  and 
Policy  Staff,  Ofiice  of  Prevention, 
Pesticides  and  Toxic  Substances  (7101), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  IX:  20460, 
Telephone  number  202-260-6900. 

SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

Substances  that  are  produced  in 
plants  to  enable  the  plants  to  resist  pests 
or  disease  are  pesticides  under  section 
2  of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  (i.e.,  if 
they  are  .  .  ."intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest")  regardless  of  whether  die 
pesticidal  capabilities  evolved  in  the 
plants  or  were  introduced  by  breeding 
or  through  the  techniques  of  modem 
biotechnology.  These  substances,  along 
with  the  genetic  material  necessary  to 
produce  the  substances,  are  designated 
by  the  Agency  as  "plant-pesticides." 

There  are  a  number  of  types  of 
substances  that  are  produced  in  plants 
to  protect  them  against  pest  attack  and 
disease.  For  example,  phytoalexins 
(plant-produced  substances  that  act 
against  microbial  phytopathogens) 
could  be  considered  plant-pesticides 
because  of  their  role  in  plant  resistance 
to  plant  pests.  These  substances  are 
examples  of  plant-pesticides  that  can  be 
introduced  into  a  plant  through 
traditional  breeding.  Another  example 
of  a  plant-pesticide  is  an  insecticidal 
delta  endotoxin  from  the  bacterium. 
Bacillus  thuringiensis,  introduced  into 
plants  through  biotechnology 
techniques  to  impart  or  enhance 
resistance  to  insect  pests. 

In  the  past.  EPA  has  addressed,  under 
FFDCA,  how  it  regulates  substances  that 
are  extracted  from  plants  and  used  as 
pesticides  on  food  or  feed.  For  example. 
a  tolerance  has  been  set  for  pyrethrum 
that  is  extracted  from  plants  and  appUed 
to  food  or  feed.  However,  until  now.  the 
Agency  has  not  clearly  explained  how  it 
intends  to  regulate  pesticidal  substances 
produced  in  plants  and  not  extracted 
from  the  plant  ("plant-pesticides") 
under  FFDCA.  For  example,  if  a  food 
plant  could  be  modified,  for  pesticidal 
purposes,  to  produce  pyrethrum.  EPA 
has  not  explained  how  this  pyrethrum 
would  be  regulated  under  FFDCA. 

The  Agency  is  proposing  to  exempt 
certain  categories  of  plant-pesticides 
that  the  Agency  beheves  would  not 
result  in  new  dietary  exposures  (e.g..  not 
significantly  different  from  what 
humans  are  currently  exposed  to  in  the 
food  supply)  and  therefore  do  not 
require  the  establishment  of  a  tolerance 
to  protect  the  pubUc  health.  There  are 
circumstances  where  EPA  believes  that 
plant-pesticides  should  be  regulated  by 
EPA  for  the  purpose  of  either  setting  a 
tolerance  or  issuing  a  specific 
exemption  from  the  requirement  of  a 
tolerance  for  a  particular  plant- 
pesticide.  In  general,  plant-pesticides 
that  would  result  in  significantly  new  or 
different  dietary  exposures  would  be 


subject  to  EPA  review  under  FFDCA 
tolerance  procedures.  These  categories 
of  plant-pesticides  would  not  be  exempt 
from  the  requirement  of  a  tolerance 
under  this  proposal. 

This  proposed  rule,  is  one  of  several 
documents  published  in  today's  Federal 
Register  that  address  EPA's  regulation 
of  plant-pesticides.  The  other  notices 
are:  (1)  A  proposed  policy  statement 
that  generally  describes  how  EPA 
proposes  to  regulate  plant-pesticides 
under  the  FIFRA  and  FFDCA  ("Plant- 
pesticides  subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  Proposed  Policy");  (2)  a 
proposed  regulatory  amendment  that 
would  describe  categories  of  plant- 
pesticides  that  are  subject  to  or  exempt 
from  regulation  under  FIFRA  and 
clarifies  the  status  of  plants  that 
produce  plant-pesticides  ("Plant- 
pesticides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule");  (3)  a  proposed 
exemption  from  the  requirement  of  a 
tolerance  under  FFDCA  for  viral  coat 
proteins  ("Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  Viral  Coat 
Proteins  Produced  in  Plants");  and  (4)  a 
proposed  exemption  from  the 
requirement  of  a  tolerance  under 
FFDCA  for  nucleic  acids,  including 
deoxyribonucleic  and  ribonucleic  acids 
("Plant-pesticides;  Proposed  Exemption 
from  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  for  Nucleic  Acids 
Produced  in  Plants").  A  plant-pesticide 
would  be  defined  as  a  pesticidal 
substance  that  is  produced  in  a  living 
plant  and  the  genetic  material  necessary 
for  the  production  of  the  substance, 
where  the  substance  is  intended  for  use 
in  the  living  plant.  The  definition  of  the 
active  ingredient  for  plant-pesticide 
would  be  the  same  as  the  definition  for 
plant-pesticide  (see  Federal  Register 
document  entitled.  "Plant-pesticides 
Subject  to  the  Federal  hisecticide. 
Fungicide,  and  Rodenticide  Act; 
Proposed  Rule"). 

This  proposal  addresses  only  the 
component  of  plant-pesticides 
comprising  the  pesticidal  substance 
produced  in  food  plants.  The 
component  comprising  the  genetic 
material  necessary  for  the  production  of 
these  substances  is  addressed  in  another 
proposed  exemption  from  the 
requirement  of  a  tolerance  for  nucleic 
acids  produced  in  plants  as  part  of  a 
plant-pesticide  (see  the  Federal  Register 
document  entitled,  "Plant-pesticides; 
Proposed  Exemption  from  the 
Requirement  of  a  Tolerance  Under  the 


Federal  Food,  Drug,  and  Cosmetic  Act 
for  Nucleic  Acids  Produced  in  Plants"). 

II.  Statutory  Authority 

This  exemption  from  the  requirement 
of  tolerance  is  being  proposed  under  the 
authority  of  section  408(c)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321  et.  seq.).  The  reorganization  plan  of 
1970  reallocated  the  authority  under 
FFDCA  to  regulate  pesticide  residues  in 
foods  and  animal  feeds  to  EPA.  Under 
FFDCA  section  408,  pesticide  chemicals 
added  to  a  raw  agricultural  commodity, 
that  eire  not  "generally  recognized  as 
safe"  (GRAS),  are  deemed  to  be  unsafe 
unless  a  tolerance,  or  an  exemption 
from  the  requirement  of  a  tolerance,  for 
such  pesticide  residues  is  established 
and  the  pesticide  residue  is  within  the 
tolerance  limits.  Section  408  of  the' 
FFDCA  applies  to  all  "pesticide 
chemicals"  which  are  defined  in  section 
201(q)ofthe  FFDCA  as: 

any  substance  which,  alone,  in  chemical 
combination  or  in  formulation  with  one  or 
more  other  substance,  is  "a  pesticide"  within 
the  meaning  of  (FIFRA) . .  .and  which  is  used 
in  the  production,  storage,  or  transportation 
of  raw  agricultural  commodities. 

Under  FFDCA  section  408(c),  EPA  can 
exempt,  by  regulation,  any  pesticidal 
chemical  from  the  necessity  of  a 
tolerance  when  such  tolerance  is  not 
necessary  to  protect  die  public  health. 
The  result  of  such  an  exemption  is  also 
to  authorize  residues  of  the  pesticidal 
chemical  in  any  processed  foods  made 
from  the  raw  agricultural  commodity 
that  contain  the  residue  as  a  result  of  the 
pesticide  on  the  raw  agricultural 
commodity. 

III.  Proposed  Exemptions 

In  developing  this  proposal.  EPA 
identified  three  categories  of  plant- 
pesticides  that  can  be  produced  in 
recipient  food  plants  where  the 
recipient  food  plant  would  be  defined  as 
the  plant  into  which  the  plant-pesticide 
is  introduced  and  in  which  the  plant- 
pesticide  is  produced.  The  three 
categories  of  plant-pesticides  are:  (1) 
Plant-pesUcides  that  are  derived  from 
food  or  non-food  plants  that  are  closely 
related  to  the  recipient  plant;  (2)  plant- 
pestfcides  that  are  derived  from  food 
plants  that  are  not  closely  related  to  the 
recipient  food  plant  and  that  would  not 
resuh  in  significantly  different  dietary 
exposures  when  produced  in  the 
recipient  food  plant;  and  (3)  plant- 
pesticides  either  derived  from  nonfood 
plants  that  are  not  closely  related  to  the 
recipient  plant  or  derived  from  a 
nonplant  source.  EPA  is  proposing  to 
exempt  from  the  requirement  of  a 
tolerance  plant-pesticides  in  categories 
(1)  and  (2)  above  and  these  are  defined 
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in  the  proposed  regulatory  text.  In  the 
preamble  of  this  document,  these  two 
categories  are  described  in  Units  III.A. 
and  in.B..  respectively  and  analyzed  in 
Unit  in.D.  Plant-pesticides  in  category 
(3)  above  would  not  be  exempt  from  the 
requirement  of  a  tolerance  under  this 
proposal. 

A.  Category  1:  Exemption  of  Plant- 
pesticides  Derived  from  Closely  Related 
Plants 

This  exemption  is  based  upon  the 
premise  that  new  dietary  exposures 
would  not  likely  arise  for  plant- 
pesticides  produced  in  recipient  food 
plants  if  the  genetic  material  leading  to 
the  production  of  the  pesticidal 
substance  is  derived  from  closely 
related  plants. 

For  the  purposes  of  describing  this 
category  of  plant-pesticides.  EPA  is 
present liig  three  options  for  a  standard 
based  on  the  relatedness  of  plants. 
Ttiese  options  are  described  in  Unit 
in.A.  with  the  analysis  of  the  options  in 
Unit  III.D.  of  this  preamble.  The 
Agency's  aim  when  it  selects  one  of 
these  approaches  for  its  final  rule  is  to: 
(1)  Distinguish,  on  a  risk  basis,  those 
plant-pesticides  that  would  result  in 
new  dietary  exposures  from  those  that 
would  not;  (2)  provide  a  standard  of 
sufficient  regulatory  clarity  so  that  the 
pubhc,  industry,  and  the  Agency  can 
easily  identify  those  plant-pesticides 
that  would  be  subject  to  regulation;  and 
(3)  create  as  similar  a  scope  of 
regulation  as  possible  under  FFDCA  and 
FIFRA  given  the  differences  in  mandate 
and  structure  of  the  two  statutes.  (See 
"Plant-pesUcides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule"  for  details  on  the 
scope  options  proposed  under  FIFRA.) 
Note,  that  some  options  offered  in  the 
proposed  rule  under  FIFRA  are  not 
offered  in  this  proposed  regulation 
under  FFDCA  because  EPA  beUeves  that 
they  would  not  be  appropriate  for 
describing  a  category  of  plant-pesticides 
that  would  not  present  new  dietary 
exposures.  The  options  that  are  not 
discussed  under  FFDCA  are  not  EPA's 
preferred  option  under  FIFRA. 

1.  Option  1:  Plant-pesticides  derived 
from  sexually  compatible  plants.  The 
preferred  approach  EPA  is  proposing  to 
use.  in  estabUshing  this  exemption,  is 
based  on  the  concept  of  sexual 
compatibility  as  a  measure  of 
relatedness  between  plants.  The  use  of 
the  standard  of  sexual  compatibility  is 
embodied  in  the  following  language 
from  the  proposed  regulatory  text: 

Residues  of  pesticidal  substances  produced 
in  living  plants  as  plant-pesticides  are 
exempt  from  the  requirement  of  a  tolerance 
if  the  genetic  material  that  encodes  for  a 


pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant  and  has 
never  been  derived  from  a  source  that  is  not 
sexually  compatible  with  the  recipient  plant;. 

2.  Option  2:  Plant-pesticides  derived 
from  plants  within  the  same  genus  or 
from  sexually  compatible  plants.  The 
standard  imder  this  option  would  rely 
primarily  on  the  taxonomic  grouping  of 
genus  and  would  exempt  fit)m  the 
requirement  of  a  tolerance  plant- 
pesticides  that  are  moved  between 
source  and  recipient  plants  that  are  in 
the  same  genus.  The  assumption 
imderlying  this  approach  is  that  this 
grouping  correlates  to  a  relatively  high 
degree  of  relatedness  even  though  not 
all  plants  in  a  genus  are  sexually 
compatible.  For  example,  traits  ranging 
from  flower  morphology  to  the  presence 
of  particular  alkaloids  and  flavonoids 
have  been  used  to  determine  whether  to 
classify  a  plant  species  in  a  particular 
genus.  Recognizing  that  some  plants 
that  are  sexually  compatible  are 
classified  in  different  genera  and 
assuming  that  sexual  compatibiUty 
correlates  with  a  high  degree  of 
relatedness,  EPA  also  includes  a 
provision  extending  the  exemption  to 
include  sexually  compatible  plants  from 
any  genera.  The  language  defining  this 
option  would  be  as  follows.  [Residues  of 
pesticidal  substances  ^jroduced  in  living 
plants  as  plant-pesticides  are  exempt 
from  the  requirement  of  a  tolerance  if:] 

The  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance: 

(1)  Is  derived  from  plants  that  are  within 
the  same  genus  as  the  recipient  plant 
(regardless  of  sexual  compatibility)  or,  is 
derived  from  plants  that  are  sexually 
compatible  with  the  recipient  plant;  and 

(2)  Has  never  been  derived  from  a  source 
outside  the  same  genus  that  is  not  sexually 
compatible  with  dhe  recipient  plant. 

B.  Category  2:  Plant-pesticides  Derived 
from  Food  Plants  that  are  Not  Closely 
Related  to  the  Recipient  Plant 

There  are  circumstances  where 
experience  with  exposure  can  be 
inferred  for  plant-pesticides  introduced 
into  food  plants  from  other  food  plants 
that  are  not  closely  related  to  the 
recipient  plant.  For  plant-pesUcides 
derived  from  a  food  plant  that  is  not 
closely  related  to  the  recipient  food 
plant,  there  is  experience  with  exposure 
because  both  plants  have  contributed  to 
the  food  supply.  Thus,  the  Agency  is 
proposing  to  exempt  from  the 
requirement  of  a  tolerance  plant- 
pesticides  derived  from  food  plants  that 
are  not  closely  related  to  the  recipient 
plant,  if  there  would  not  be  significantly 


different  dietary  exposures  when  the 
plant-pesticide  is  produced  in  the 
recipient  food  plant.  The  criteria 
defining  this  exemption  are  as  follows: 

Residues  of  pesticidal  substances  produced 
in  living  plants  as  plant-pesticides  are 
exempt  from  the  requirement  of  a  tolerance 
when  the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  plants  that  are  not  sexually 
compatible  with  the  recipient  plant  if: 

(1)  The  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  food  plants;  and 

(2)  The  pesticidal  substance  would  not 
result  in  significantly  different  dietarv 
exposures. 

C.  Terms  Used 

The  following  are  terms  used  in  the 
two  options  for  the  Category  1 
exemption  presented  in  Unit  III.A.  and 
the  Category  2  exemption  presented  in 
Unit  III.B.  of  this  preamble. 

The  phrase  "the  genetic  material  that 
encodes  for  a  pesticidal  substance  or 
leads  to  the  production  of  a  pesticidal 
substance"  refers  to  genetic  material 
that  directly  encodes  for  the  production 
of  a  pesticidal  substance  or  encodes  for 
enzymes  that  lead  to  the  production  of 
a  pesticidal  substance  (e.g.. 
phenylalanine  ammonia-lyase  (PAL) 
catalyzes  the  first  reaction  in  the 
synthesis  of  such  phytoalexins  as 
pterocarpans  in  Leguminosae  and 
furanocoumarins  in  Solanaceae  and 
Umbelliferae;  Ref.  2).  For  the  purposes 
of  this  exemption  under  FFDCA.  this 
phrase  is  not  intended  to  mclude 
regulatory  regions  or  noncoding, 
nonexpressed  nucleotide  sequences 
when  the  gene  would  otherwise  be 
exempt.  For  the  exemptions  proposed  in 
this  document,  these  regulatory  regions 
and  noncoding,  nonexpressed 
nucleotide  sequences  may  be  derived 
from  any  source.  For  example,  if  a  viral 
promoter  attached  to  a  com  gene 
encoding  a  pesticidal  substance  is 
introduced  into  another  com  variety, 
the  gene  and  the  viral  promoter  genetic 
construct  would  meet  the  criteria  of 
these  exemptions. 

The  definition  for  "sexually 
compatible"  would  mean  being  capable 
of  forming  a  viable  zygote  through  the 
fusion  of  two  gametes  and  can  include 
the  use  of  bridging  crosses  and  the  use 
of  wide  cross  breeding  techniques  of 
surgical  alteration  of  the  plant  pistol, 
bud  pollination,  mentor  pollen, 
immunosuppressants,  in  vitro 
fertilization,  pre-  and  post-  pollination 
hormone  treatments,  manipulation  of 
chromosome  numbers,  and  embrj'o 
culture.  Wide  crosses,  for  the  purpose  of 
this  exemption,  also  include  ovary  and 
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ovule  cultures.  EPA  believes  that  the 
production  of  viable  zygotes  through 
these  techniques  indicates  a  sufficient 
level  of  relatedness  between  the 
parental  plants  involved  to  be  included 
under  the  rubric  of  "sexually 
compatible." 

The  phrase,  ".  .  .result  in  significantly 
different  dietary  exposure.  .  .'*  relates 
only  to  the  Category  2  exemption  and 
would  mean: 

(1)  The  pesticidal  substance  is  produced  in 
inedible  portions  of  the  source  food  plant, 
but,  in  thie  recipient  plant,  the  pesticidal 
substance  is  present  in  the  plant's  edible 
portions: 

(2)  The  pesticidal  substance  is  produced  in 
the  immature,  but  not  in  the  mature,  edible 
portions  of  the  source  food  plant,  but,  in  the 
recipient  plant,  the  pesticidal  substance  is 
present  in  the  mature,  edible  portions; 

(3)  The  pesticidal  substance  is  from  a 
source  food  plant  normally  cooked  or 
processed  prior  to  consumption  and  is 
produced  in  a  recipient  plant  that  is  not 
normally  cooked  or  processed  prior  to 
consumption; 

(4)  The  pesticidal  substance  is  derived 
from  a  souirce  food  plant  that  is  not  a  major 
crop  for  dietary  consimiption  and  is 
introduced  into  a  recipient  plant  that  is  a 
major  Crop  for  dietary  consumption. 

The  "source  food  plant"  is  the  donor 
of  the  genetic  matwial  that  encodes  for 
a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

The  phrase  ".  .  .has  never  been 
derived  from  a  source  plant  that  is  not 
sexually  compatible  to  the  recipient 
plant. . ."  (Category  1)  is  meant  to 
indicate  in  the  proposed  regulatory  text 
that  the  plant-pesticide  would  not 
quahfy  for  the  exemption  in  this 
proposal  if  the  genetic  material,  for 
example,  is  introduced  into  a  plant  &x)m 
a  sexually  incompatible  soiure  and 
subsequently  introduced  into  other, 
sexually  compatible  plants.  An  example 
of  such  a  situation  wo\Ud  be  if  the 
Bacillus  tburingiensis  delta  endotoxin  is 
introduced  into  wheat  and  the 
endotoxin  producing  wheat  plants 
subsequently  hybridized  using  wide 
cross  techniques  with  rye  to  produce 
triticale.  The  endotoxin  produced  in  the 
triticale  would  not  be  eligible  for  the 
exemption. 

D.  Analysis  of  Exemptions 

This  imit  contains  analysis  of  the  two 
options  presented  in  Unit  III.A..  the 
exemption  presented  in  Unit  III.B.,  and 
the  relationship  between  the  options  in 
Unit  III.A.  and  the  exemption  in  Unit 
III.B.  of  this  preamble. 

1.  Analysis  of  options  for  category  1 
exemption  presented  in  Unit  III.A. 
Under  FFDCA.  the  options  must  be 
examined  specifically  within  the 
context  of  the  food  supply  and  dietary 


consumption.  Many  substances  having 
pesticidal  activity  occur  naturally  at  low 
concentrations  in  the  edible  parts  of 
plants  and  have  long  been  accepted  as 
part  of  the  human  diet.  Extensive  use 
and  experience  show  the  safety  of  foods 
containing  these  substances.  For  many 
foods,  the  naturally  occurring  toxicants 
they  may  contain,  including  pesticidal 
substances,  are  known  (Ref.  1).  Also,  the 
established  practices  that  plant  breeders 
employ  in  selecting  and  developing  new 
plant  varieties,  such  as  chemical 
analyses,  taste-testing,  and  visual 
analyses,  have  historically  proven  to  be 
reliable  for  ensuring  food  safety.  That 
there  are  few  examples  of  new  plant 
varieties  causing  food  safety  concerns, 
despite  the  large  numbers  of  new 
varieties  introduced  into  commerce 
each  year,  is  a  reflection  of  the 
effectiveness  of  this  process. 

Sexually  compatible  plants  are  more 
apt  to  share  traits  than  are  unrelated 
plants.  It  is  a  common  expectation  that 
similarity  is  associated  with  the  degree 
of  relatedness.  Natural  hybridization 
and  selection  have  produced  groups  of 
plants  which  have  a  common  gene  pool. 
Generations  of  artificial  hybridization 
practiced  to  produce  improved  crops  for 
cultivation  have  tended  to  increase  the 
extent  of  relatedness  among  elements  of 
a  broader  segment  of  agricultural  plants. 

The  practice  of  saving  seed  from 
desirable  plants  has  been  going  on  for 
thousands  of  years,  and  using  controlled 
crosses  to  produce  plant  hybrids  has 
been  documented  since  the  eighteenth 
century.  Since  the  rediscovery  of 
Mendel's  work  on  the  inheritance  of 
traits,  there  is  a  base  of  experience  of  50 
to  100  years  of  breeding  for  most  major 
crops.  During  that  time,  it  has  been 
common  agriculttiral  practice  to  cross 
sexually  compatible  wild  relatives  with 
crop  plants  to  develop  crop  varieties 
with  better  pest  resistance.  Sexually 
compatible  crop  varieties  are  also 
crossed  with  each  other  to  achieve 
better  pest  resistance  in  their  progeny. 

EPA  believes,  based  on  this 
experience,  that  most  plant  varieties 
developed  by  plant  breeders  using 
genetic  material  from  plants  that  meet 
the  sexually  compatible  standard 
produce  food  that  is  safe  for  human 
consumption  and/or  that  appropriate 
processing  procedures  are  widely 
known  and  routinely  used  by 
consumers  in  preparation  of  food  from 
such  sources. 

A  plant-pestidde  would  meet  the 
criteria  of  this  standard  if  the  plants  that 
are  used  as  genetic  donors  are  not 
themselves  food  plants,  as  long  as  they 
are  sexually  compatible  with  the 
recipient  food  plant  that  is  producing 
the  plant-pesticide.  It  has  been  common 


agricultural  practice  to  introduce  traits 
from  sexually  compatible  wild  relatives 
into  plant  varieties  to  be  used  as  food 
plants.  These  wild,  sexually  compatible 
relatives  of  cultivated  plants  do  not 
have  any  history  of  human  consumption 
but  have  safely  contributed  traits 
through  sexual  recombination  to 
cultivars  on  the  market.  Food  plant 
varieties  developed  in  this  way  have 
been  introduced  and  consumed  by 
humans  for  many  years  with  no 
observed  adverse  affects.  For  example, 
under  this  standard,  a  wild  species 
related  to  tomato  may  be  used  as  a 
source  of  genetic  material  in  developing 
a  cultivated  tomato  variety. 

EPA  proposes  to  extend  the  concept 
of  sexual  compatibility  to  include  wide 
crosses  because  wide  crosses  are 
commonly  used  to  expand  the  gene  pool 
for  varietal  improvement,  and  EPA 
believes  that  the  use  of  wide  crosses  to 
produce  a  viable  zygote  indicates  a 
fairly  high  degree  of  relatedness  and 
thus  a  high  probability  that  the  parental 
plants  have  common  constitutions. 
However,  for  regulatory  purposes  it  is 
somewhat  difficult  to  define  what 
constitutes  a  wide  cross  since 
techniques  may  change  over  time.  EPA 
is  thus  proposing  to  define,  for  the 
purposes  of  this  rulemaking,  wide 
crosses  based  on  existing  techniques, 
with  a  provision  to  add  to  the  definition 
as  the  Administrator  determines  is 
appropriate. 

As  aescribed  in  Unit  III.A.  of  this 
preamble,  EPA  is  considering  a  second 
option  for  describing  relatedness  based 
primarily  on  the  taxonomic  standard  of 
genus  rather  than  on  sexual 
compatibility  alone.  Under  this 
approach,  a  plant-pesticide  would  be 
exempt  if  the  genetic  material  encoding 
for  a  pesticidal  substance  or  leading  to 
the  production  of  a  pesticidal  substance 
is  derived  from  a  plant  within  the  same 
genus  as  the  recipient  plant.  EPA 
recognizes  that  some  plants  that  are 
closely  related  (as  evidenced  by  sexual 
compatibility)  are  not  classified  in  the 
same  genus.  Under  this  second  option, 
EPA  would  extend  the  exemption  to 
plant-pesticides  derived  from  plants 
sexually  compatible  with  the  recipient 
plant,  as  well  as  to  intrageneric  plant- 
pesticides. 

Plant  species  within  the  same  genus 
may  have  become  separated  by 
geography,  timing  of  pollination,  or 
other  factors  to  form  two  distinct 
populations  no  longer  sexually 
compatible.  Events  such  as  mutation 
and  envirormiental  selection  most  likely 
occurred  and  reinforced  the  isolation 
and  uniqueness  of  the  gene  pools. 
However,  the  ability  to  overcome  these 
incompatibility  barriers  between  species 
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in  the  same  genera  through  human 
intervention  (e.g.,  wide  crosses)  is 
evidence  that  such  plants  are  fairly 
closely  related  and  share  a  common 
constitution.  The  majority  of  successful 
wide  crosses  and  bridging  crosses  to 
date  have  occurred  between  species 
within  the  same  genus. 

However,  taxonomy  of  plant  genera 
may  be  an  artificial  standard  within  the 
context  of  the  food  supply  since  there 
may  be  species  within  any  given  genus 
that  are  not  used  as  food  or  may  not 
have  contributed  traits  to  food  through 
breeding  and  thus  experience  with  their 
risks  may  not  exist.  In  addition,  the 
experience  base  (e.g..  experience  with 
whether  or  not  naturally  occurring 
toxicants  are  present)  for  most  of  the 
species  within  most  genera  is  more 
limited  than  for  those  species 
comprising  the  major  food  crops. 

Under  Option  1.  a  plant-pesticide 
produced  from  genetic  material  derived 
from  a  plant  in  the  same  genus  as,  but 
not  sexually  compatible  with,  the 
recipient  plant  would  not  qualify  for  the 
exemption.  In  contrast,  under  Option  2. 
this  plant-pesticide  would  qualify  for 
the  exemption.  It  is,  therefore,  possible 
under  Option  2  for  a  plant-pesticide  to 
be  exempt  from  the  requirement  of  a 
tolerance  without  the  base  of  e.xperience 
that  breeders  have  for  sexually 
compatible  plants. 

Finally,  none  of  the  options  are 
intended  to  exempt  plant-pesticides 
which  are  significantly  different  in 
structure  or  function  from  the  plant- 
pesticide  as  it  occurs  in  the  source 
plant.  Such  significantly  modified 
plant-pesticides  would  no  longer  be 
considered  by  the  Agency  to  be 
"derived  from  the  source  plant." 
Rearrangements  or  modifications  of  the 
sequence  encoding  a  plant-pesticide,  for 
example,  could  result  in  plant- 
pesticides  with  significantly  different 
structiHes  and/or  functions  from  that  in 
the  source  plant  and  these  would  not  be 
expmpt.  If  Uiis  type  of  modification 
were  to  occur,  the  base  of  experience  for 
that  plant-pesticide  in  food  would  no 
longer  be  relevant. 

2.  Analysis  of  Category  2  exemption 
presented  in  Unit  III.B.  Based  on  the 
experience  with  food  plants, 
conclusions  as  to  dietary  safety  of  these 
foods  can  be  drawn.  EPA  has  concluded 
that  an  exemption  from  the  requirement 
of  a  tolerance  is  appropriate  for  certain 
pesticidal  substances  produced  from 
genetic  material  derived  from  food 
plants  that  are  not  close  relatives  to  the 
recipient  plant  producing  the  plant- 
pesticide  if  there  will  not  be 
significantly  different  human  dietary 
exposures.  The  Agency  has  defined  a  set 
of  criteria  to  determine  whether 


significantly  different  dietary  exposures 
from  the  these  plant-pesticides  would 
occur.  For  example,  if  a  pesticidal 
substance  is  normally  only  produced  in 
inedible  portions  or  immature  fruit  of 
the  food  plant,  the  Agency  would 
require  a  tolerance  review  if  the 
modified  food  plant  were  to  produce 
that  substance  in  its  mature  fruit  or 
edible  portions.  For  example,  tomatine 
is  a  to.xicant  produced  in  much  higher 
amounts  in  immature  tomato  fruit  (that 
is  normally  not  eaten)  than  it  is  in  the 
matiure  fruit.  If  the  genetic  material 
leading  to  the  production  of  tomatine 
were  introduced  into  a  plant  for 
pesticidal  purposes  such  that  the 
tomatine  were  produced  in  the  mature 
fixiit  as  it  is  in  the  immature  fruit,  EPA 
would  need  to  conduct  a  tolerance 
review  to  determine  whether  a  tolerance 
is  necessary  to  protect  the  public  health. 
Similarly,  if  a  pesticidal  substance  is 
produced  in  a  food  that  is  almost  always 
cooked  or  processed  prior  to 
consumption,  the  Agency  would  want 
to  conduct  a  tolerance  review  if  another 
food  plant  that  is  not  cooked  or 
processed  prior  to  consumption  is 
modified  to  produce  the  substance.  For 
example,  some  beans  are  rich  in  lectins, 
glycoproteins  that  are  natural  toxicants. 
Soaking  and  cooking  the  beans  destroys 
the  lectin.  If  the  genetic  material 
encoding  for  the  lectin  were  transferred, 
for  pesticidal  piuposes,  from  beans  to  a 
plant  which  is  not  normally  cooked 
(e.g.,  lettuce).  EPA  would  need  to 
conduct  a  tolerance  review.  A 
significantly  different  dietary  exposure 
could  also  result  if  a  widely  consumed 
food  staple  such  as  com  is  modified  to 
produce  a  pesticidal  substance  from  a 
food  crop  with  minor  consumption  such 
as  eggplant. 

EPA  is  also  considering  adding 
another  criterion  to  the  exemption  from 
the  requirement  of  a  tolerance  for     ^ 
categories  of  plant-pesticides  that  would 
not  result  in  significantly  different 
dietary  exposures  (see  Unit  III.B.  of  this 
preamble).  This  criterion  would  address 
the  potential  for  allergenicity  of  plant- 
pesticides  in  food.  Under  this  criterion, 
if  a  plant-pesticide  is  derived  from  a 
commonly  allergenic  food,  the  plant- 
pesticide  would  not  be  exempt  from 
tolerance  requirements  and  the  Agency 
would  conduct  a  tolerance  review  on  a 
case-by-case  basis  to  determine  whether 
to  establish  an  exemption  from  the 
requirement  of  a  tolerance,  estabUsh  a 
tolerance,  or  deny  a  tolerance.  Some 
examples  of  foods  that  commonly  cause 
an  allergenic  response  are  milk.  eggs, 
fish.  Crustacea,  molluscs,  tree  nuts, 
wheat,  and  legumes  (particularly 
peanuts  and  soybeans). 


3.  Analysis  of  the  relationship 
between  the  options  for  the  Categon,  l 
exemption  in  Unit  III.A  and  the 
Category  2  exemption  in  Unit  III.B. 
Option  2  discussed  in  Unit  III.A.  of  this 
preamble  has  different  implications  for 
the  exemption  described  in  Unit  III.B.  nf 
this  preamble  than  does  Option  1  in 
Unit  III.A.  If  the  concept  in  the  Unit 
III.B.  exemption  were  transcribed  to  fit 
writh  Option  2,  a  distinction  would  be 
drawn  between  plant-pesticides  derived 
from  food  plants  in  the  same  geni:s  as 
the  recipient  plant  but  not  sexuallv 
compatible  with  the  recipient  plant,  and 
plant-pesticides  derived  from  food 
plants  outside  the  same  genus  as  the 
recipient  plants  and  also  not  sexually 
compatible  with  the  recipient  plant. 
This  distinction  may  be  somewhat 
artificial  imder  FFDCA  since  it  is  based 
on  a  ta.xonomic  standard  rather  than  one 
of  experience  with  dietary  exposure. 
The  Unit  III.B.  exemption  would  read  as 
follows  if  it  were  coupled  with  Option 
2: 

Residues  of  pesticidal  substances  produced 
in  plants  that  are  not  in  the  same  genus  as 
the  recipient  plants  are  e.xempt  from  the 
requirement  of  a  tolerance  if: 

(1)  the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  food  plants  and 

(2)  the  p>esticidal  substances  would  not 
result  in  significantly  different  dietary 
exposures. 

"Significantly  different  dietary 
exposures"  would  be  defined  as  in  Unit 
inc.  of  this  preamble. 

Modifying  the  exemption  in  Unit 
III.B.  in  such  a  way  raises  the  following 
specific  question.  Should  EPA  treat 
plant-pesticides  derived  from  sexually 
incompatible  food  plants  outside  the 
genus  of  the  recipient  plant  differently 
from  plant-pesticides  derived  from 
sexually  incompatible  food  plants 
within  that  genus?  In  the  first  case,  the 
plant-pesticide  (produced  from  genetic 
material  derived  from  sexually 
incompatible  food  plants  outside  the 
genus  of  the  recipient  plant)  would  have 
to  meet  certain  criteria  to  qualify  for  an 
exemption.  In  the  latter  case,  the  plant- 
pesticide  (produced  fixim  genetic 
material  derived  from  sexually 
incompatible  food  plants  within  the 
genus  of  the  recipient  plant)  would  be 
exempt  unconditionally  from  the 
requirement  of  a  tolerance  (i.e..  without 
any  conditional  criteria  describing 
"significantly  different  dietary 
exposure").  The  base  of  experience  in 
relation  to  food  safety  may  not  justify 
not  applying  these  criteria  to  sexually 
incompatible  food  plants  within  the 
same  genus  as  the  recipient  plant.  In 
addition,  greater  confusion  concerning 


60540       Federal  Register  /  Vol.  59,  No.  225  /  Wednesday.  November  23,  1994  /  Proposed  Rules 


the  status  of  a  particular  plant-pesticide 
may  arise  under  the  Option  2/ 
transcribed  Unit  m.B.  exemption  than 
with  tlie  Option  1/Unit  III.B.  exemption. 

IV.  External  Review 

In  developing  its  approach  to  plant- 
pesticides  under  FFDCA.  EPA  requested 
the  advice  of  two  scientific  advisory 
committees  on  FFDCA  related  issues. 
On  July  13, 1993.  EPA  requested  the 
advice  of  a  Subcommittee  of  the  EPA 
Biotechnology  Science  Advisory 
Committee  (BSAC)  on  a  series  of 
scientific  questions  dealing  with  EPA's 
approach  under  the  FFDCA.  On  January 
21, 1994,  a  joint  meeting  of  a  Subpanel 
of  the  FIFRA  Scientific  Advisory  Panel 
(SAP)  and  BSAC  was  held  and  EPA 
asked  advice  from  this  joint  Subpanel 
on  EPA's  approach  imder  FFDCA.  The 
primary  goal  of  the  questions  posed  at 
both  meetings  was  to  identify,  for 
regulatory  purposes,  those 
circumstanr;3s  in  which  new  or 
significantly  different  human  dietary 
exposures  to  plant-pesticides  could 
occur.  The  reports  from  these  meetings 
are  available  in  the  public  docket  for 
this  proposed  rule. 

At  the  July  13, 1993,  meeting  the 
Agency  questioned  the  subcommittee 
on:  what  information  exists  on  which 
plant-pesticides  in  food  might  be  of 
concern  should  their  levels  be 
significantly  increased  via  breeding  or 
via  engineering  methodologies;  whether 
information  exists  on  exposure  in  the 
diet  to  levels  of  plant-pesticides  in  raw 
agricultural  commodities;  and  how 
plant  breeders  ensure  that  natuiral  plant 
toxicants  do  not  exceed  acceptable 
levels  in  foods. 

The  Subccmunittee  said: 

"Breeders  depend  primarily  on  familiarity 
with  food  crops  (e.g.,  knowledge  of  which 
crop  plants  have  the  ability  to  produce  which 
toxicants)  to  ensure  the  safety  of  food  from 
the  various  crop  plant  varieties.  If  the  plant 
species  is  known  to  possess  the  ability  to 
produce  a  toxicant  (e.g..  potato  plants  can 
express  solanine).  new  varieties  of  the  plant 
are  tested  for  toxicant  content  (e.g.,  potato 
varieties  are  tested  for  alkaloid  content).  At 
this  time,  most  of  this  knowledge  is  part  of 
breeders'  experience;  no  formal,  complete 
data  bases  exist." 

However,  the  Subcommittee  believed 
that  in  light  of  breeders'  experience  and 
familiarity  with  the  characteristics  of 
crop  plants  and  their  sexually 
compatible  relatives,  the  screening 
procedures  employed  in  traditional 
breeding  and  known  food  processing 
considerations,  plant-pesticides  under 
certain  conditions  could  be  exempted 
from  regulatory  oversight.  The 
Subcommittee  suggested  the  following 
scheme  to  identify  those  groupings 


wherein  plant-pesticides  might  present 
new  and  novel  exposuxes.  They 
suggested  that: 

(1)  Plant  pesticides  in  plants  commonly 
consumed  by  humans  as  food  be  exempt  as 
long  as  the  plant's  genetic  material  is  derived 
from  related  plants  witiiin  the  same  family 
that  have  contributed  traits  to  the  food  plant 
through  the  mechanism  of  sexual 
recombination  (including  wide  crosses  and 
embr>T)  rescue). 

(2)  Plant  pesticides  in  plants  in  which  the 
genetic  material  is  derived  from  plants 
conunonly  used  as  food,  but  which  are  not 
members  of  the  same  family  would  be  subject 
to  review  if  one  or  more  of  the  following 
criteria  are  met: 

(a)  The  pesticidal  substance,  normally 
produced  in  the  inedible  portions  of  the 
source  food  plant,  is  present  in  the  edible 
portions  of  the  modified  host  plant. 

(b)  The  pesticidal  substance,  derived  from 
a  source  food  plant  almost  always  cooked  or 
processed,  is  introduced  into  a  food  plant 
that  is  not  cooked  or  processed  prior  to 
consumption. 

(c)  The  pesticidal  substance  is  derived 
&t>m  a  minor  food  crop  and  introduced  into 
a  major  food  crop. 

(3)  Any  pesticidal  substance  intentionally 
modified  to  have  a  significantly  different 
structure,  function  or  composition  from  that 
known  to  exist  in  food  would  require  a  food 
tolerance  determination  by  the  Agency. 

(4)  Any  pesticidal  substance  introduced 
into  a  food  plant  and  derived  from  a  source 
not  used  as  food,  except  as  described  in  (1)    • 
above,  would  require  review  under  FFDCA. 

At  the  January  21, 1994,  joint  SAP/ 
BSAC  Subpanel  meeting,  the  use  of 
sexual  compatibility  (and  thus  sexual 
recombination)  and/or  taxonomy  as  a 
standard  for  the  potential  for 
significantly  different  dietary  exposures 
was  once  again  discussed.  In  response 
to  the  question  of  whether  plants  in  a 
sexiially  compatible  population  are 
likely  to  share  many  substances  or  traits, 
the  joint  Subpanel  agreed  that  sexually 
compatible  plants  are  more  likely  to 
have  a  common  constitution  than 
luirelated  plants  and  thus  are  less  likely 
to  lead  to  novel  exposures.  They  noted 
that  natural  hybridization  and  selection 
have  produced  groups  of  plants  which 
have  a  common  gene  pool.  Generations 
of  artificial  hybridization  to  produce 
improved  cultivated  plants  have  tended 
to  increase  the  extent  of  relatedness 
among  elements  of  a  l>roader  segment  of 
the  natural  diversity.  In  addition, 
modem  techniques  of  genetic  mapping 
have  revealed  the  presence  of  genetic 
loci  in  cultivated  plants  that  previously 
were  considered  to  be  present  only  in 
the  wild  species. 

In  regard  to  the  conelation  of  the 
concept  of  "genus"  with  significantly 
different  exposures,  the  joint  Subpanel 
noted  that  the  taxonomic  classification 
of  a  genus  and  the  measure  of  sexual 


compatibility  are  closely  interrelated. 
Sexual  compatibility  tends  to  promote 
genetic  interchange,  and  this 
interchange  leads  to  populations  of 
plants  more  like  each  other  than  like 
groups  that  have  been  sexually  isolated. 
Because  plants  in  the  same  genus  likely 
have  common  ancestors  that  at  some 
period  in  their  evolution  were  sexually 
compatible,  plants  in  the  same  genus  are 
more  apt  to  be  sexually  compatible  with 
each  other  than  with  plants  fiom  other 
genera.  Some  barriers  to  sexual 
compatibility  exist  between  species  in 
the  same  genus  even  though  the  species 
are  similar  taxonomically.  However, 
many  of  these  sexual  barriers  can  be 
overcome  through  the  use  of  wide  cross 
techniques  by  breeders. 

The  Agency  also  included  a  question, 
at  the  January  21. 1994.  joint  BSAC/SAP 
meeting,  concerning  an  approach  using 
a  criterion  based  on  the  process  used  to 
modify  the  plant,  e.g..  recombinant  DNA 
methodologies.  As  described  in  the 
report  of  the  joint  BSAC/SAP  Subpanel 
meeting,  if  the  Agency  were  to  use  this 
approach,  it  would  first  exempt  plant- 
pesticides  developed  through 
techniques  other  than  those  of  modem 
biotechnology  fiom  its  regulatory  scope. 
For  those  plant-pesticides  that  are  not 
exempted  because  they  were  developed 
through  techniques  of  modem 
biotechnology,  the  exemptions  proposed 
by  the  Agency  would  apply  (i.e.. 
Category  1  and  2  exemptions;  see  Units 
III.A.  and  III.B.  of  this  preamble) 

EPA  s  response:  EPA  has  utilized  the 
suggestions  of  the  BSAC  Subcommittee 
and  joint  SAP/BSAC  Subpanel  in 
developing  this  proposal.  In  particular, 
EPA  has  utilized  the  concepts  put  forth 
by  the  advisory  committees  in 
developing  the  language  of  the  Agency's 
preferred  approaches.  EPA  also  used  the 
advice  in  developing  the  alternative 
options. 

EPA  captured  in  Option  1  in  Unit 
III.A.  of  this  preamble  the  concept  of 
exempting  from  tol«^moe  requirements 
plant-pesticides  derived  from  plants 
sexually  compatible  with  the  recipient 
plants  as  suggested  by  the  first  part  of 
a  two  part  recommendation  of  the  BSAC 
subcommittee  at  the  July  13, 1993, 
meeting;  the  BSAC  subcommittee 
suggested  exemption  of  plant-pesticides 
from  "related  plants  within  the  same 
family  that  have  contributed  traits  to  the 
food  plant  through  the  mechanism  of   . 
sexual  recombination  (including  wide 
crosses  and  embryo  rescue)."  This 
approach  was  reaffirmed  at  the  January 
21, 1994.  joint  SAP/BSAC  meeting. 

The  Agency,  in  creating  the  approach 
described  in  Unit  in.B.  of  this  preamble, 
essentially  captured  the  second  half  of 
the  scheme  suggested  by  the  BSAC 
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sobcommittee  at  the  July  13,  1993, 
meeting;  i.e.,  that  under  certain 
conditions  pUmt-pesticides  encoded  by 
genetic  material  from  food  plants  that 
are  not  sexually  compatible  can  be 
exempt. 

In  tenns  of  the  alternative  option,  at 
the  January  1994  meeting,  the  concept 
of  "genus"  as  a  criterion  of  relatedness 
between  plants  was  confirmed,  and  EPA 
used  that  concept  to  create  Option  2  of 
Unit  ni.A.  of  this  preamble. 

With  legard  to  toe  advice  of  the 
January  21,  1994,  joint  SAP/BSAC 
Subpanel  concerning  the  use  of  a 
process-based  criterion  in  the  scope,  if 
the  Agency  were  to  use  this  approacii, 
plant-pestiddes  developed  through 
techniques  other  than  those  involving  in 
vitro  manipulation  of  genetic  material 
would  be  exempt.  In  ordra-  to  meet  the 
recommendations  of  the  joint  Subpanel, 
the  Agency  would  define  this  category 
of  plant-pesticides  in  the  following  way: 
The  genetic  material  that  encodes  for 
the  pesticidal  substance  or  leads  to  the 
production  of  the  pesticidal  substance  is 
extracted  from  an  arganisan  and 
introduced  into  the  genome  of  the 
recipient  plant  or  is  synthesized  in  vitro 
and  introduced  into  the  genome  of  the 
recipient  plant  The  exemptions 
proposed  by  the  Agency  in  Unit  UL  of 
this  preamble  would  be  used  in  concert 
with  this  criterion.  The  Agency  believes 
this  approach  would  meet  the 
recommendations  of  the  SAP/BSAC 
joint  Subpanel.  The  Agency  is  soliciting 
comment  on  this  approach  (see  Unit  V. 
of  this  preamble). 

V.  Request  for  Comment 

The  Agency  requests  comments  on 
whether  EPA  has  appropriately 
identified  in  this  proposed  exemption 
from  the  requirement  of  a  tolerance 
those  plant-pesticides  that  are  not  likely 
to  result  in  new  dietary  exposures.  EPA 
proposes  to  exempt  from  the 
requirement  of  a  tolerance  imder 
FFDCA:  (1)  Plant-pesticides  derived 
from  closely  related  plants  and  (2) 
under  certain  conditions,  plant- 
pesticides  derived  from  food  plants  that 
are  not  sexually  compatible  with  the 
recipient  food  plant  because  EPA 
believes  tolerances  for  these  plant- 
pesticides  are  not  necessary  to  protect 
the  public  health. 

Under  the  first  e^remption  (Cat^ory 
1).  EPA  has  described  twcc^ons.  with 
Option  1  presented  in  the  proposed 
regulatory  text.  EPA  requests  coimments 
on  these  three  options,  specifically  as  to 
whether  they  appropriately  identify, 
plant-pesticides  that  would  not  result  in 
new  dietary  exposures  and  whether  the 
language  it  uses  in  the  two  options  to 
define  this  grouping  fior  vegulaitary 


purposes  is  cJev.  EPA  also  requests 
comments  on  which  option  is  most 
appropriate  and  why. 

Witn  r^ard  to  an  exemption  criterion 
based  on  the  process  used  to  modify  the 
plant,  the  Agency  is  soliciting  comment 
on  the  jomt  BSAC/S/^  Subpanel  advice 
and  the  utility  of  an  approach  based  on 
that  advice  (see  Unit  IV.  of  this 
preamble).  EPA  also  requests  comment 
on  whether  the  group  erf  plant-pesticides 
that  would  be  regulated  under  this 
approach  would  be  equivalent  to  the 
group  of  plant-pesticides  that  would  be 
regulated  under  Options  1,  ot  2. 

EPA  requests  comments  on  whether  it 
has  appropriately  identified  in  the 
second  exemption  (Category  2)  those 
plant-pesticides  that  should  not  be 
exempted  because  significantly  different 
dietary  exposures  could  occiu-  from 
plant-pesticides  derived  from  food 
plants  not  closely  related  to  the 
recipient  plant  (i.e..  substances 
produced  in  inedible  portions  of  source 
plants  but  in  edible  portions  of  recipient 
plant,  in  immature  fruits  of  source  plant 
but  in  mature  fruits  of  recipient  plant, 
derived  from  plants  nonnsdly  cooked  or 
processed  before  consumption  and 
introduced  into  a  plant  not  normally 
processed  or  cooked,  or  derived  from  a 
crop  that  is  not  a  major  crop  for  human 
dietary  consumption  and  introduced 
into  a  major  crop).  EPA  requests 
comment  on  whether  the  language  it 
used  to  describe  these  criteria  is 
sufficiently  clear.  It  requests  comment 
on  whether  cereal  grains  would  be  an 
appropriate  category  to  be  included  in 
the  definition  of  **major  crops  for 
human  dietary  consumption."  EPA  also 
recognizes  that  some  crops  are  highly 
consinned  by  children  but  not  by  the 
rest  of  the  population  and  requests 
comment  on  whether  these  criteria 
adequately  address  categories  of  crops 
that  are  highly  consumed  by  children. 

The  Agency  also  specifically  requests 
comment  on  whether  it  should  include, 
as  a  qualification  to  the  second 
exemption  (Category  2)  a  criterion 
restricting  the  possibility  that  a  breeder 
might  take  a  plant-pesticide  derived 
from  a  non-food  plant  and  introduce  it 
into  a  sexually  compatible  food  plant 
(under  the  Category  1  exemption 
described  in  Unit  BI.A.  of  this  preamble) 
and  then  subsequently  move  the  plant- 
pesticide  into  a  sexually  incompatible 
food  plant  {under  theCategoiy  2 
exemption  deecribed  in  Unit  III.B.  of 
this  preamble).  By  bridging  diese  two 
exemptions,  breeders  might  take  a  plant- 
pesticide  fiom  a  wild  relative  whidi  is 
never  eaten  and  introduce  it  into 
another  crop  that  is  not  sexually 
compatible  to  the  wild  relative.  TTie 
Agency  is  also  requesting  comment  on 


whether  this  would  be  more  critical  to 
Option  1  or  Option  2.  The  Agency  is 
also  requesting  comment  on  whether, 
for  the  Category  2  exemption,  a 
qualification  should  be  included 
restricting  the  possibility  that  a  plant- 
pesticide  fiom  a  nonplant  somce.  such 
as  Bacillus  thuringiensis,  is  introduced 
into  a  food  plant  and  then  subsequently 
introduced  into  another  sexually 
incompatible  food  plant. 

VI.  Rulemaking  Record  and  Procednres 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA  as  amended, 
which  contains  any  plant-pesticide  that 
falls  within  a  category  proposed  for 
exemption  may  request  within  30  days 
after  publication  of  this  proposed  mle  in 
the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  FFDCA. 

EPA  has  estabbshed  a  record  for  this 
rulemaking.  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  regulation.  Comments 
must  bear  a  notation  indicating  the 
document  control  number.  (OPP- 
300368).  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
location  listed  under  the  ADC«ESSES 
unit  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

VII.  Regulatory  Assessment 
Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  mle  from 
the  requirement  of  rexiew  pursuant  to 
Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  {Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubfished  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

This  proposed  mle  is  not  subject  to 
the  Paperwork  Reduction  Act  because  it 
does  not  contain  any  collection  of 
information  requirements. 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Plants,  Plant-pesticides. 

Dated:  November  15. 1994. 
Carol  M.  Browner, 
Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  US.C  346a  and  371. 

2.  By  adding  §  180.1137  to  read  as 
follows: 

§  180.1137    Plant-pesticides;  exemptions 
from  the  requirement  of  a  tolerance. 

(a)  Residues  of  pesticidal  substances 
produced  in  living  plants  as  plant- 
pesticides  are  exempt  from  the 
requirement  of  a  tolerance  if  the  genetic 
material  that  encodes  for  a  pesticidal 
substance  or  leads  to  the  production  of 
a  pestifiidal  substance  is  derived  from 
plants  that  are  sexually  compatible  with 
the  recipient  plant  and  has  never  been 
derived  from  a  source  that  is  not 
sexually  compatible  with  the  recipient 
plant. 

(b)  Residues  of  pesticidal  substances 
produced  in  living  plants  as  plant- 
pesticides  are  exempt  from  the 
requirement  of  a  tolerance  when  the 
genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  plants  that  are  not  sexually 
compatible  with  the  recipient  plant  if: 

(1)  The  genetic  material  that  encodes 
for  a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance  is 
derived  from  food  plants. 

(2)  The  pesticidal  substances  would 
not  result  in  significantly  different 
dietary  exposures. 

(c)  For  the  purposes  of  this  section, 
the  following  defmitions  apply: 

Bridging  crosses  between  plants 
means  the  utilization  of  an  intermediate 
plant  in  a  cross  to  produce  a  viable 
zygote  between  the  intermediate  plant 
and  a  Hrst  plant,  in  order  to  cross  the 
plant  resulting  from  that  zygote  with  a 
third  plant  that  would  not  otherwise  be 
able  to  produce  viable  zygotes  from  the 
fusion  of  its  gametes  with  those  of  the 


first  plant.  The  result  of  the  bridging 
cross  is  the  mixing  of  genetic  material 
of  the  first  and  third  plant  through  the 
formation  of  an  intermediate  zygote. 

Food  plant  means  a  plant  which, 
either  in  part  or  in  toto,  is  used  as  food 
by  humans. 

Genetic  material  necessary  for  the 
production  means: 

(1)  Genetic  material  that  encodes  for 
a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

(2)  Regulatory  regions. 

It  does  not  include  noncoding, 
nonexpressed  nucleotide  sequences. 

Genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance 
does  not  include  regulatory  regions  or 
noncoding,  nonexpressed  nucleotide 
sequences. 

Living  plant  means  a  plant  that  is 
alive,  including  periods  of  dormancy, 
and  all  viable  plant  parts/organs 
involved  in  the  plant's  life  cycle. 

Major  crops  for  human  dietary 
consumption  means  wheat,  corn, 
soybeans,  potatoes,  oranges,  tomatoes, 
grapes,  apples,  peanuts,  rice,  beans,  and 
any  other  crop  that  the  Agency  has 
determined  is  a  major  crop  for  human 
dietary  consumption. 

Noncoding,  nonexpressed  nucleotide 
sequences  means  the  nucleotide 
sequences  are  not  transcribed  and  are 
not  involved  in  gene  expression. 
Examples  of  noncoding,  nonexpressed 
nucleotide  sequences  include  linkers, 
adapters,  homopolymers,  and  sequences 
of  restriction  enzyme  recognition  sites. 

Plant-pesticide  means  a  pesticidal 
substance  that  is  produced  in  a  living 
plant  and  the  genetic  material  necessary 
for  the  production  of  the  substance, 
where  the  substance  is  intended  for  use 
in  the  living  plant. 

Recipient  plant  means  the  plant  into 
which  the  plant-pesticide  is  introduced 
and  in  which  the  plant-pesticide  is 
produced. 

Regulatory  region  means  genetic 
material  that  controls  the  expression  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 
Examples  of  regulatory  regions  include 
promoters,  enhancers,  and  terminators. 

Result  in  significantly  different 
dietary  exposure  means: 

(1)  The  pesticidal  substance  is 
produced  in  inedible  portions  of  the 
source  food  plant,  but,  in  the  recipient 
plant,  the  pesticidal  substance  is  present 
in  the  plant's  edible  portion. 

(2)  The  pesticidal  substance  is 
produced  in  the  immature,  but  not  in 
the  mature,  edible  portions  of  the  source 
food  plant,  but,  in  the  recipient  plant, 


the  pesticidal  substance  is  present  in  the 
mature,  edible  portions. 
•  (3)  The  pesticidal  substance  is  from  a 
source  food  plant  normally  cooked  or 
processed  prior  to  consumption  and  is 
produced  in  a  recipient  plant  that  is  not 
normally  cooked  or  processed  prior  to 
consumption. 

(4)  The  pesticidal  substance  is  derived 
from  a  source  food  plant  that  is  not  a 
major  crop  for  human  dietary 
consumption  and  is  introduced  into  a 
recipient  plant  that  is  a  major  crop  for 
human  dietary  consumption. 

Sexually  compatible,  when  referring 
to  plants,  means  capable  of  forming  a 
viable  z>'gote  through  the  fusion  of  two 
gametes,  including  the  use  of  bridging 
crosses  and/or  wide  crosses  between 
plants. 

Source  food  plant  means  the  donor  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

Wide  crosses,  between  plants,  means 
to  faciHtate  the  formation  of  viable 
zygotes  through  the  use  of  surgical 
alteration  of  the  plant  pistil,  bud 
pollination,  mentor  pollen, 
immunosuppressants,  in  vitro 
fertilization,  pre-  and  post-pollinatiosi 
hormone  treatments,  manipulation  of 
chromosome  numbers,  embryo  culture, 
or  ovary  and  ovule  cultures  or  any  other 
technique  that  the  Administrator 
determines  meets  this  definition. 

[FR  Doc.  94-28823  Filed  11-22-94,  8:45  am) 
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40  CFR  Pan  180 

[OPP-300371;  FRL-4755-5] 
RIN  2070-AC02 

Plant-Pesticides;  Proposed  Exemption 
From  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  for  Nucleic  Acids 
Produced  in  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  an 
exemption  from  the  requirement  of  a 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  for  residues  of  nucleic 
acids  (i.e.,  deoxyribonucleic  acid  and 
ribonucleic  acid)  produced  in  plants  as 
part  of  a  plant-pesticide  active  or  inert 
ingredient.  Nucleic  acids  are  ubiquitous 
in  all  forms  of  life,  have  always  been 
present  in  human  and  domestic  animal 
food  and  are  not  known  to  cause  any 
adverse  health  effects  when  consumed 
as  part  of  a  food  plant.  Thus,  EPA 
believes  that  a  tolerance  for  nucleic 
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acids  produced  in  plants  is  not 
necessary  to  protec3t  the  public  health. 
DATES:  Comments  identified  by  the 
docket  control  num'oer  (OPP-300371] 
must  be  received  on  or  before  January 
23, 1995. 

ADDRESSES:  Submit  written  comments 
by  mail  to:  Program  Resources  Section, 
PobUc  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  In  person,  bring  comments 
to;  Rm.  1132,  Cr>'stal  Mall  #2, 1921 
Jefferson  Davis  Highway  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wilhout  prior  notice.  All  written 
comments  wU  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  fit)m  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemice  Slutsky,  Science  and  Policy 
Staff,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (7101), 
Environmental  Protection  .A^gency.  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone  number:  (202)  260-6900. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Purpose  of 
Proposed  Regulation 

Substances  that  are  produced  in 
plants  to  enable  the  plants  to  resist  pests 
or  disease  are  pesticides  under  FIFRA 
section  2  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(i.e.,  if  they  are  . . .  "intended  for 
preventing,  destroying,  repelling,  or 
mitigating  any  pest")  regardless  of 
whether  the  pesticidal  capabilities 
evolved  in  the  plants  or  were 
introduced  by  breeding  or  through  the 
techniques  of  modem  biotechnology. 
These  substances,  along  with  the  genetic 
material  necessary  to  produce  the 
substances,  are  designated  by  the 
Agency  as  "plant-pesticides." 

This  proposed  rule  would  exempt 
nucleic  acids  (i.e.,  deoxj'ribonucleic 
acid  (DNA)  and  ribonucleic  acid  (RNA)) 
from  the  requirement  for  a  tolerance 
when  such  nucleic  acids  are  produced 
in  plants  as  part  of  a  plant-pesticide 
active  or  inert  ingredient  Nucleic  acids 


encoding  for  pesticidal  substances  and 
selectable  markers  are  considered  to  be 
part  of  the  active  and  inert  ingredients 
for  plant-pesticides.  Under  this 
proposed  rule,  an  active  ingredient, 
when  referring  to  plant -pesticides  only, 
would  be  a  "pesticidal  substance  that  is 
produced  in  a  living  plant  and  the 
genetic  material  necessary  for  the 
production  of  the  substance,  where  the 
substance  is  intended  for  use  in  the 
living  plant."  An  inert  ingredient,  when 
referring  to  plant-pesticides  only,  would 
be  "any  substance,  such  as  a  selectable 
marker,  other  than  the  active 
ingredient(s).  and  the  genetic  material 
necessary  for  the  production  of  the 
substance  that  is  intentionally 
introduced  into  a  living  plant  along 
with  the  active  ingredient,  where  the 
substance  is  used  to  confirm  or  ensure 
the  presence  of  the  active  ingredient." 

Nucleic  acids  encoding  for  pesticidal 
substances  and  selectable  markers  are 
considered  to  be  part  of  the  active  and 
inert  ingredients  for  plant-pesticides  for 
a  number  of  reasons.  First,  it  is  the 
genetic  material  that  is  introduced  into 
the  plant  with  the  intent  that  it  will 
ultimately  result  in  a  pesticidal  effect. 
Including  the  genetic  material  as  part  of 
these  definitions  also  would  permit  the 
Agency  to  address  the  potential  for  the 
spread  of  the  pesticidal  substance  in  the 
environment  through  the  spread  of  the 
genetic  material  necessary  for  the 
production  of  the  substance.  Moreover, 
the  amoimt  of  pesticidal  substance 
likely  to  be  produced  by  the  plant  is 
also  an  important  consideration  that  the 
Agency  may.  in  some  circumstances,  be 
able  to  address  through  the  inclusion  of 
genetic  material  in  the  definition  of 
plant-pesticide.  In  addition,  including 
the  genetic  material  in  the  definition  of 
plant-pesticide  pwrnits  the  Agency  to 
address  plant-pesticides  during  stages  of 
the  plant's  life  cycle  or  in  plant  parts 
v\  here  the  pesticidal  substance  itself  is 
not  produoed  or  is  produced  in  very 
small  amounts  (e.g.,  in  pollen  or  seed). 

DNA  and  RNA  are  common  to  all 
forms  of  life,  including  plants,  and  the 
Agency  knows  of  no  instance  where 
these  nucleic  acids  have  been  associated 
with  any  toxic  effects  related  to  the 
consumption  of  foods.  Thus,  the  Agency 
believes  that  a  tolerance  for  nucleic 
acids  produced  in  plants  as  part  of 
plant-pesticide  active  or  inert 
ingredients  is  not  necessary  to  protect 
the  public  health.  The  Agency  is 
therefore  proposing  to  exempt  such 
nucleic  acids  from  the  requirement  of  a 
tolerance.  This  proposed  rule  is  one  of 
several  proposed  exemptions  frt)m  the 
requirement  of  a  tolerance  for  plant- 
pesticides  published  in  today's  issue  of 
the  Federal  Register.  The  other 


proposed  exemptions  under  FPDCA  are: 
(1)  A  proposed  exemption  from  the 
requirement  of  a  tolerance  for  viral  coat 
proteins  ("Plant-pesticides;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  Viral  Coat 
Proteins  Produced  in  Plants"),  and  (2)  a 
proposed  exemption  from  the 
requirement  of  a  tolerance  for  plant- 
pesticides  that  would  not  resuk  in 
significantly  different  dietary  exposures 
( 'Plant-pesticides;  Proposed  Exemption 
from  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act"). 

II.  Statutory  Authority 

This  exemption  from  the  requirement 
of  a  tolerance  is  being  proposed  under 
the  authority  of  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21U.S.C.  321etseq.).The 
reorganization  plan  of  1970  reallocated 
the  authority  under  FFDCA  to  regulate 
pesticide  residiies  in  foods  and  animal 
feeds  to  EPA.  Under  FFDCA  section 
408,  pesticide  chemicals  added  to  a  raw 
agricultural  commodity,  that  are  not 
"generally  recognized  as  safe"  (GRAS), 
are  deemed  to  be  unsafe  unless  a 
tolerance,  or  an  exemption  from  the 
requirement  of  a  tolerance,  for  such 
pesticide  residues  is  established  and  the 
pesticide  residue  is  within  the  tolerance 
limits.  Section  408  of  the  FFDCA 
applies  to  all  "pesticide  chemicals" 
which  are  defined  in  section  201(q)  of 
the  FFDCA  as: 

any  substance  which,  alone,  in  chemical 
combination  or  in  formulation  with  one  or 
more  other  substance,  is  "a  pesticide"  within 
the  meaning  of  [FIFRA] ...  and  which  is 
used  in  the  production,  stonge,  or 
transportation  of  raw  agricultural 
commodities. 

Under  FFDCA  section  408(c),  EPA  can 
exempt,  by  regulation,  any  pesticidal 
chemical  from  the  necessity  of  a 
tolerance  when  such  tolerance  is  not 
necessary  to  protect  the  pubUc  health. 
The  result  of  such  an  exemption  is  also 
to  authorize  residues  of  the  pesticide 
chemical  in  any  processed  foods  made    i 
from  the  raw  agricultural  commodity 
that  contain  the  residue  as  a  resuh  of  the 
pesticide  on  the  raw  agricultural 
commodity.  ^ 

III.  Scientific  Rationale 

The  Agency's  proposal  for  exempting 
nucleic  acids  produced  in  plants  as  part 
of  a  plant-pesticide  active  or  inert  j 

ingredient  from  the  requirement  of  a       J 
tolerance  is  based  on  the  ubiquity  of       ■. 
nucleic  acids  and  their  presence  in         \ 
human  and  domestic  animal  food 
without  observed  adverse  health  effects. 
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Nucleic  acids  encode  the  information 
necessary  to  produce  the  enzymes  and 
structural  proteins  essential  for  cellular 
viability.  Nucleic  acids  are  also  the 
chemical  basis  for  heritable  traits.  Once 
new  combinations  of  nucleic  acids  are 
stably  integrated  into  a  plant's  germ 
cells,  these  new  combinations  will  be 
reproduced  and  be  part  of  the  genetic 
complement  of  all  that  plant's  progeny. 
Thus,  if  the  genetic  information  needed 
for  production  of  a  pesticidal  substance 
is  stably  introduced  into  the  plant,  that 
plant  and  its  progeny  will  have  the 
potential  to  produce  the  pesticidal 
substance. 

Chemically,  the  naturally  occurring 
nucleic  acids  occiu'  in  two  types: 
deoxyribonucleic  acid  and  ribonucleic 
acid.  DNA  is  a  polymer  of  piuine  and 
pyrimidine  base  deoxyribonucleoside 
monophosphates.  These  individual 
components  are  called  nucleotides  and 
are  commonly  referred  to  by  the 
different  base  names  distinguishing 
them:  adenine  (A),  cytosine  (C),  guanine 
(G),  and  thymine  (T).  The  other  nucleic 
acid,  RNA,  is  a  polymer  of  purine  and 
pyrimidine  base  riboside 
monophosphates.  The  nucleotides  are 
referred  to  by  their  base  names  also: 
adenine  (A),  cytosine  (C),  guanine  (G), 
and  uracil  (U). 

These  chemicals  are  widespread  in 
foods  and  have  not,  by  themselves,  been 
associated  with  toxic  or  pathogenic 
effects  on  animals  or  humans.  None  of 
these  constituents  of  nucleic  acids  are 
known  to  be  acute  toxicants  by 
themselves  but,  like  proteins  and  other 
normal  constituents  of  food,  may  cause 
indirect,  adverse  metabolic  effects  if 
consumed  exclusively  at  high  doses 
over  a  long  period  of  time  in  the  absence 
of  a  normal  balanced  diet.  Nucleic  acids 
never  occur  at  these  high  amounts  in 
food  plants  and  have  not  been 
associated  with  any  toxic  effects  related 
to  the  consumption  of  foods. 

The  Agency  is  aware  that  there  are 
nucleic  acid  analogues  (e.g.,  altered 
purine  or  pyrimidine  bases)  that  may  be 
considered  "nucleic  acids"  by  their 
chemical  composition.  Certain 
analogues  are  being  developed  as 
therapeutic  agents  for  human  diseases 
and  nucleic  acid  analogues  could 
conceivably  be  developed  as  pesticides. 
The  Agency  is  not  proposing  to  exempt 
nucleic  acid  analogues  from  the 
requirement  for  a  food  tolerance  in  this 
regulation.  The  intent  of  this  proposal  is 
to  exempt  only  the  naturally  occurring, 
non-modified  nucleic  acids  (ribosides  or 
deoxyribosides  of  A,  T,  G,  C,  and  U)  and 
pol3aners  of  such  substances  commonly 
found  in  living  cells  that  serve  as  the 
mechanism  of  encoding  traits  associated 


with  pesticidal  substances  produced  by 
plants. 

One  application  of  recombinant  DNA 
technology  in  plants  has  been  the 
introduction  of  DNA  sequences  that 
code  for  the  RNA  complement  (anti- 
sense)  of  the  messenger  RNA  (mRNA) 
for  an  essential  enzyme  or  component  of 
an  obligate  parasite.  This  RNA 
complement  or  anti-sense  RNA  binds 
the  target  mRNA  and  prevents  it  from 
binding  to  ribosomes,  effectively 
terminating  synthesis  of  the  essential 
enzyme.  This  methodology  is  currently 
being  developed  for  introducing  pest- 
resistance  into  plants.  It  should  be  noted 
that  the  Agency  believes  that  nucleic 
acids  involved  in  this  technology  do  not 
present  a  hazard  to  the  public  health 
and  would  meet  the  requirements  for 
this  food  tolerance  exemption. 

The  Agency  has  no  evidence  that 
nucleic  acids  by  themselves  present  any 
hazard  to  human  or  domestic  animal 
health  and  therefore  these  substances, 
when  associated  with  a  plant-pesticide 
as  part  of  an  active  or  inert  ingredient, 
do  not  require  a  food  tolerance  to 
protect  the  public  health. 

IV.  External  Review 

On  July  13, 1993,  a  Subcommittee  of 
EPA's  Biotechnology  Science  Advisory 
Committee  (BSAC)  was  convened  to 
address  a  series  of  questions  concerning 
EPA's  regulatory  approach  imder 
FFDCA.  The  BSAC  Subcommittee 
confirmed  that  nucleic  acids  (DNA  and 
RNA),  which  are  present  in  the  cells  of 
every  living  organism,  including  plants, 
microorganisms  and  animals,  used  for 
food,  do  not  raise  safety  concerns  as  a 
component  of  food.  EPA  agrees  with  the 
BSAC  Subcommittee  and  proposes  to 
exempt  nucleic  acids  produced  in 
plants  from  the  requirement  of  a 
tolerance  under  FFDCA. 

Based  on  the  above  information,  the 
Agency  finds  that  the  exemption  from 
the  requirement  of  a  tolerance 
established  by  amending  40  CFR 
180.XXXX  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  exemption  be  estabUshed  as 
set  forth  in  the  proposed  regulatory  text 
of  this  docvunent. 

V.  Rulemaking  Record  and  Procedures 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA  as  amended, 
which  contains  any  of  the  ingredients 
listed  herein,  may  request  within  30 
days  after  publication  of  this  proposed 
rule  in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  FFDCA. 


EPA  has  established  a  record  for  this 
rulemaking.  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  regulation.  Comments 
must  bear  a  notation  indicating  the 
doounent  control  niunber,  (OPP- 
300371).  All  written  comments  filed  in 
response  to  this  proposal  and  the  rest  of 
the  rulemaking  record  are  available  in 
the  Public  Response  and  Program 
Resources  Branch,  at  the  address  given 
above  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

VI.  Regulatory  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirement  of  review  pursuant  to 
Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950).  This  proposed  rule  is  not 
subject  to  the  Paperwork  Reduction  Act 
because  it  does  not  contain  any 
collection  of  information. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Plants,  Plant-pesticides, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  15, 1994. 
Carol  M.  Browmer, 
Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  §  180.1138  to  read  as 
follows: 

§180.1138    Nucleic  acids  produced  in 
plants;  exemption  from  the  requirement  of 
a  tolerance. 

(a)  Residues  of  nucleic  acids 
produced  in  living  plants  as  part  of  a 
plant-pesticide  active  or  inert 
ingredUent,  including  both 
deoxyribonucleic  and  ribonucleic  acids, 
are  exempt  from  the  requirement  of  a 
tolerance. 

(b)  For  the  purposes  of  this  section, 
the  following  definitions  apply: 


Active  ingredient,  when  referring  to 
plant-pesticides  only,  means  a 
pesticidal  substance  that  is  produced  in 
a  living  plant  and  the  genetic  material 
necessary  for  the  production  of  the 
substance,  where  the  substance  is 
intended  for  use  in  the  living  plant. 

Genetic  material  necessary  for  the 
I  Toduction  means: 

(1)  Genetic  material  that  encodes  for 
a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

(2)  Regulatory  regions. 

It  does  not  include  noncoding, 
uonexpressed  nucleotide  sequences. 

Inert  ingredient,  when  referring  to 
plant-pesticides  only,  means  any 
substance,  such  as  a  selectable  marker, 
other  than  the  active  ingredient,  and  the 
gCTietic  material  necessary  for  the 
production  of  the  substance,  that  is 
intentionally  introduced  into  a  living 
plant  along  with  the  active  ingredient, 
where  the  substance  is  used  to  confirm 
or  ensure  the  presence  of  the  active 
ingredient. 

Living  plant  means  a  plant  that  is 
alive,  including  periods  of  dormancy, 
and  all  viable  plant  parts/organs 
involved  in  the  plant's  life  cycle. 

Noncoding,  nonexpressed  nucleotide 
sequences  means  the  nucleotide 
sequences  are  not  transcribed  and  are 
not  involved  in  gene  expression. 
Examples  of  noncoding,  nonexpressed 
nucleotide  sequences  include  linkers, 
adapters,  homopolymers,  and  sequences 
of  restriction  enzyme  recognition  sites. 

Nucleic  acids  means  ribosides  or 
deoxyribosides  of  adenine,  thymine, 
guanine,  cytosine,  and  uracil  and  the 
poljTners  of  these  ribosides  and 
deoxyribosides  and  does  not  apply  to 
nucleic  acid  analogues. 

Plant-pesticide  means  a  pesticidal 
substance  that  is  produced  in  a  living 
plant  and  the  genetic  material  necessary 
for  the  production  of  the  substance, 
where  the  substance  is  intended  for  use 
in  the  living  plant. 

Regulatory  region  means  genetic 
material  that  controls  the  expression  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 
Examples  of  regulatory  regions  include 
promoters,  enhancers,  and  terminators. 
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40  CFR  Part  180 
[OPP-300367;  FRL-4755-4] 
RiN  2070-AC02 

Plant-Pesticides;  Proposed  Exemption 
From  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  for  Viral  Coat  Proteins 
Produced  in  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  an 
exemption  from  the  requirement  of  a 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  for  residues 
of  coat  proteins  from  plant  viruses  when 
these  coat  proteins  are  produced  as 
plant-pesticides  in  plants  or  plant  parts 
used  as  raw  agricultural  commodities. 
Viral  coat  proteins  are  a  specific  class  of 
pesticidal  substances  that  can  be 
produced  in  plants.  These  pesticidal 
substances^ along  with  the  genetic 
material  necessary  to  produce  them  are 
designated  "plant-pesticides"  by  EPA. 
EPA's  proposal  for  exempting  coat 
proteins  from  plant  viruses  from  the 
requirement  of  a  tolerance  is  based  on 
virus-infected  plants  having  always 
been  part  of  the  hmnan  and  domestic 
animal  food  supply  without  detectable 
adverse  health  effects.  Thus,  EPA 
beUeves  that  a  tolerance  for  viral  coat 
proteins  produced  in  plants  is  not 
necessary  to  protect  the  public  health. 
DATES:  Comments  identified  by  the 
docket  control  nimiber  [OPP-300367] 
must  be  received  on  or  before  January 
23,  1995. 

ADDRESSESS:  Submit  written  comments 
by  mail  to  :  Program  Resources  Section, 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  comments  to 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 


address  given  above  bom  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernice  Slutsky,  Science  and  Policy 
Staff,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (7101). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  IX:  20460, 
Telephone  number  (202)  260-6900. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Purpose  of 
Proposed  Regulation 

Substances  that  are  produced  in 
plants  to  enable  the  plants  to  resist  pests 
or  disease  are  pesticides  under  section 
2  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  (i.e.,  if 
they  are  .  .  ."intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest")  regardless  of  whether  the 
pesticidal  capabihties  evolved  in  the 
plants  or  were  introduced  by  breeding 
or  through  the  techniques  of  modem 
biotechnology.  These  substances,  along 
with  the  genetic  material  necessary  to 
produce  the  substances,  are  designated 
by  the  Agency  as  "plant-pesticides." 
Under  this  proposal  a  plant-pesticide 
would  be  defined  as  "a  pesticidal 
substance  that  is  produced  in  a  living 
plant  and  the  genetic  material  necessary 
for  the  production  of  the  substance, 
where  the  substance  is  intended  for  use 
in  the  living  plant."  Viral  coat  proteins 
produced  in  plants  for  viral  coat  protein 
mediated  viral  resistance  are  considered 
plant-pesticides  because  of  their 
intended  role  in  plant  resistance  to  viral 
infection. 

EPA  is  proposing  to  exempt  from  the 
requirement  of  a  tolerance  coat  proteins 
from  plant  viruses  when  these  are 
produced  in  plants  for  the  purpose  of 
protecting  plants  against  viral  disease. 
Because  of  the  characteristics  of  viral 
coat  proteins,  the  Agency  does  not 
believe  that  a  tolerance  for  these 
pesticidal  substances  is  necessary  to 
protect  the  public  health. 

This  proposed  rule  is  one  of  several 
proposed  exemptions  from  the 
requirement  of  a  tolerance  for  plant- 
pesticides  published  in  today's  issue  of 
the  Federal  Register.  The  other 
proposed  exemptions  under  FFDCA  are: 
(1)  A  proposed  exemption  from  the 
requirement  of  a  tolerance  for  nucleic 
acids  in  plants  ("Plant-{>esticides; 
Proposed  Exemption  from  the 
Requirement  of  a  Tolerance  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act     j 
for  Nucleic  Adds  Produced  in  Plants," 
and  (2)  a  proposed  exemption  from  the 
requirement  of  a  tolerance  for  plant- 
pesticides  that  will  not  result  in 
significantly  different  dietary  exposures 
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("Plant-pesticides;  Proposed  Exemption 
frcMn  the  Requirement  of  a  Tolerance 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act." 

II.  Statutory  Authority 

This  exemption  from  the  requirement 
of  a  tolerance  is  being  proposed  under 
the  authority  of  section  408  of  the 
Federal  Food,  EhTig,  and  Cosmetic  Act 
(FFDCA)  f21  U.S.C.  321  et seq).  The 
reorganization  plan  of  1970  reallocated 
the  authority  under  FFDCA  to  regulate 
pesticide  residues  in  foods  and  animal 
feeds  to  EPA.  Under  FFDCA  section 
408.  pesticide  chemicals  added  to  a  raw 
agricultural  commodity,  that  are  not 
"generally  recognized  as  safe"  (CRAS). 
are  deemed  to  be  unsafe  unless  a 
toletance.  or  an  exemption  from  the 
requirement  of  a  tolerance,  for  such 
pesticide  residues  is  established  and  the 
peslicido  .residue  is  within  the  tolerance 
limits.  Section  408  of  the  FFDCA 
applies  to  all  "pesticide  chemicals" 
which  are  defined  in  section  20lfq)  of 
the  FFDCA  as: 

any  substance  which,  atone,  in  chemical 
combination  or  in  forrnulation  with  one  or 
mort  other  substance,  is  "a  pesticide"*  within 
the  meaning  of  inFRA) ...  and  which  is  used 
in  th»?  production,  storage,  or  tran.sportation 
of  raw  agricultural  commodities. 

Under  FFDCA  section  408(c)  EPA  can 
exempt,  by  regulation,  any  pesticidal 
chemical  from  the  necessity  of  a 
tolerance  when  such  tolerance  is  not 
necessary  to  protect  the  public  health. 
The  result  of  such  an  exemption  is  also 
to  authorize  residues  of  the  pesticide 
chemical  in  any  processed  foods  made 
from  the  raw  agricultural  commodity 
that  contain  the  residue  as  a  result  of  the 
pesticide  on  the  raw  agricultural 
commodity. 

III.  Scientific  Rationale 

A.  Summary 

Coat  proteins  are  those  substances 
that  viruses  produce  to  encapsulate  and 
protect  their  genetic  material.  When  the 
genetic  material  encoding  for  the  coat 
protein  is  introduced  into  a  plant's 
genome,  the  plant  is  able  to  resist 
infections  by  the  virus  donating  the 
genetic  material  for  the  coat  protein  (as 
well  as  strains  closely  related  to  the 
donor  virus).  This  resistance  is  termed 
viral  coat  protein  mediated  resistance  or 
vcp-mediated  resistance. 

EFA's  rationale  for  finding  that  a 
tolerance  for  viral  coat  proteins  in  foods 
is  not  necessary  to  protect  the  pubUc 
health  rests  on  the  points  discussed  in 
this  preamble.  These  points  are:  (1) 
Virus-infected  plants  have  always  been 
a  part  of  the  human  and  domestic 
animal  food  supply  since  most  crops  are 


frequently  infected  with  pUnt  viruses 
and  food  from  these  crops  have  been 
and  are  being  consumed  without 
detectable  adverse  human  health  effects. 
(2)  Plant  viruses  have  never  been  shown 
to  be  infectious  to  humans  or  mammals. 
Plant  viruses  are  not  able  to  replicate  in 
mammals  or  other  vertebrates,  Umiting 
the  possibility  of  human  infection.  In 
addition,  this  exemption  applies  only  to 
the  portion  of  the  viral  genome  coding 
for  the  whole  coat  protein  or  a  sub- 
component of  the  coat  protein  which 
will  be  expressed  in  the  plant  during 
viral  coat  protein  mediated  resistance. 
This  portion  by  itself  is  incapable  of 
forming  infectious  particles.  Since 
whole,  intact  plant  viruses  are  not 
known  to  cause  deleterious  human 
health  effects,  it  is  reasonable  to  assume 
that  a  subunit  of  these  viruses  likewise 
will  not  cause  adverse  human  health 
effects. 

B.  Presence  in  Food  Supply  and 
Inability  to  Replicate  in  Vertebrates 

Entire  infectious  particles  of  the  plant 
pathogenic  virus,  including  the  coat 
protein  component,  have  been  and  are 
being  consumed  by  humans  with  no 
observed  adverse  effects.  Virus-infected 
food  plants  have  always  been  a  part  of 
the  human  and  domestic  animal  food 
supply  (Refs.  1,  6,  and  7).  At  the 
beginning  of  this  century  virtually  every 
commercial  cultivar  of  pwtafoes  grown 
in  the  United  States  and  Europe  was 
infected  with  either  one  or  some 
complex  of  potato  viruses  (Ref.  1 ). 

AU  plants  have  viruses  that  can  infect 
them.  While  some  viruses  may  be 
limited  to  certain  tissues  (e.g.,  the 
vascular  system)  or  organs  (e.g.,  roots), 
most  plant  viruses  are  found  throughout 
the  various  organs  and  tissues  of  plants. 
Viruses,  including  the  coat  protein 
component,  are  found  in  the  fruit, 
leaves,  and  stems  of  most  plants.  The 
long  history  of  inadvertent  mammalian 
consumption  of  the  entire  plant  virus 
particle  in  foods  with  no  observed  ill 
effects  presents  a  strong  argument  to 
support  the  human  and  domestic  animal 
safety  of  the  entire  virus  in  foods. 

Concentrations  of  the  virus  particles 
in  infected  plants  vary  widely  according 
to  the  host  plant,  length  of  infection, 
and  the  reproductive  life  cycle  of  the 
virus  itself.  Current  crop  varieties  bred 
for  virus  resistance  are  usually  tolerant 
to  virus  infection  rather  than  actually 
being  resistant  or  immune  to  infection, 
i.e.,  they  do  not  express  gross  disease 
symptoms  even  though  these  resistant 
varieties  can  contain  concentrations  of 
virus  similar  to  susceptible  varieties 
(Ref.  5).  The  levels  of  virus  in  virus- 
infected  plants  can  be  as  high  as  G.l  to 
0.3  mg/gm  tissue  as  seen  with  Tobacco 


Mosaic  Virus  (Ref.  5).  The  total  amount 
of  virus  particles,  iivcluding  the  coat 
protein  component,  in  naturally 
infected  plants  can  often  be  several 
orders  of  magnitude  high^  than  the 
concentration  expected  for  viral  coat 
proteins  expressed  as  plant-pesticides. 
Plants  modified  to  be  virus  resistant 
through  viral  coat  protein  mediated 
resistance  generally  express  coat 
proteins  from  plant  viruses  at 
concentrations  two  to  three  orders  of 
magnitude  lower  than  plants  naturally 
infected  by  viruses  (Ref.  6).  Thus, 
consumers  could  be  exposed  to  less  coat 
protein  through  plants  expressing  coat 
proteins  than  through  virus-infected 
crops.  However,  the  average  amount  of 
coat  protein  a  consumer  might  ingest  in 
food  from  a  virus  susceptible  crop 
could,  in  some  instances,  be  less  than 
the  average  amount  present  in  food  from 
plants  protected  from  virus  infection 
through  the  production  of  viral  coat 
proteins  since  food  from  the  virus 
susceptible  crop  might  be  derived  from 
both  virus-free  and  virus-infected 
plants.  In  general,  though,  EPA 
anticipates  that  the  amounts  of  viral 
coat  protein  consumed  in  the  diet  due 
to  the  production  of  viral  coat  proteins 
in  vcp-mediated  resistance  will  be 
similar  to  the  amounts  of  viral  coat 
proteins  currently  consumed. 

Plant  pathogenic  viruses  have  never 
been  shown  capable  of  infecting  or 
replicating  in  vertebrates  (Refs.  2,  3,  4, 
and  5).  Intact,  infectious,  whole  plant 
viruses,  therefore,  are  not  infectious  to 
humans.  Given  that  the  complete  virus 
is  not  infectious  to  vertebrates,  it  is 
reasonable  to  assume  that  a 
noninfectious  subcomponent  of  the 
virus  would  not  be  hazardous  to 
humans  or  animals.  Purified 
preparations  of  plant  viruses  have 
routinely  been  handled  by  researchers 
without  specialized  protection  of 
workers  (researchers)  against  infection. 
These  purified  plant  virus  preparations 
are  also  frequently  injected  into 
laboratory  animals  for  the  production  of 
specific  antibodies  without  any  adverse 
effects  to  the  animals.  No  specific 
toxicological  testing  of  purified  plant 
virus  preparations  has  been  reported  in 
the  literature, 

IV.  External  Review 

In  developing  iis  regulatory  approach 
for  plant-pesticides.  EPA  requested  the 
advice  of  a  Subpanel  of  the  FIFRA 
Scientific  Advisory  Panel  (SAP).  On 
December  18, 1992.  the  SAP  Subpanel 
was  convened  to  review  a  draft  policy 
statement  for  plant-pesticides  and 
respond  to  a  series  of  scientific 
questions  posed  by  the  Agency. 


One  question  that  the  Agency  asked 
the  SAP  Subpanel  was  whether  coat 
proteins  from  plant  viruses  might 
present  a  dietary  risk.  In  answer  to  the 
question  the  Subpanel  stated  that 
"Islince  viruses  are  ubiquitous  in  the 
agricuhural  environment  at  levels 
higher  than  will  be  present  in  transgenic 
plants,  and  there  has  been  a  long  history 
of  contamination'  of  the  food  supply  by 
virus  coat  protein,  there  is  [a]  scientific 
rationale  for  exempting  transgenic 
plants  expressing  virus  coat  protein 
from  the  requirement  of  a  tolerance." 
EF,\  agrees  with  this  position  and  is 
proposing  an  exemption  from  the 
requirement  of  a  tolerance  for  coat 
proteins  from  plant  viruses  when 
produced  in  plants. 

Based  on  the  information  presented  in 
this  document,  EPA  finds  that  a 
tolerance  for  viral  coat  proteins 
produced  in  plants  is  not  necessary  to 
protect  the  public  health.  Thus,  it  is 
proposed  that  an  exemption  from  the 
requirement  of  a  tolerance  be 
established  by  amending  40  CFR  part 
180  as  set  forth  in  the  regulatory  text  of 
this  document. 

V.  Rulemaking  Record  and  Procedure 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA  as  amended, 
which  contains  any  of  the  ingredients 
listed  herein,  may  request  within  30 
days  after  publication  of  this  proposed 
rule  in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  FFDCA. 

EPA  has  established  a  record  for  this 
rulemaking.  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  regulation.  Comments 
must  bear  a  notation  indicating  the 
document  control  number,  (OPP- 
300367).  All  written  comments  filed  in 
response  to  this  proposal  and  the  rest  of 
the  rulemaking  record  will  be  available 
in  the  Public  Response  and  Program 
Resources  Branch,  at  the  address  given 
above  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

VI.  Regulatory  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirement  of  review  pursuant  to 
Executive  Order  12866. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950).  This  proposed  rule  is  not 
subject  to  the  Paperwork  Reduction  Act 
because  it  does  not  contain  any 
collection  of  information. 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Plants.  Plant-pesticides, 
Reporting  and  recordkeeping 
requirements. 


Dated:  November  15. 1994. 
Carol  M.  Bro%imer. 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  ISO-IAMENDED] 

1.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  §  180.1136  to  read  as 
follows: 

§180.1136    Viral  coat  proteins  used  as 
plant- pesticides;  exemption  from  the 
requirement  of  a  tolerance. 

(a)  Residues  of  coat  proteins  from 
plant  viruses,  or  segments  of  the  coat 
proteins,  produced  in  living  plants  as 
plant-pesticides  are  exempt  from  the 
requirement  of  a  tolerance. 

(b)  For  the  purpose  of  this  section,  the 
following  definitions  apply: 

Genetic  material  necessary  for  the 
production  means: 

(1)  Genetic  material  that  encodes  for 
a  pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 

(2)  Regulatory  regions. 

It  does  not  include  noncoding, 
nonexpres.sed  nucleotide  sequences. 

Living  plant  means  a  plant  that  is 
alive,  including  periods  of  dormancy, 
and  all  viable  plant  parts/organs 
involved  in  the  plant's  life  cycle. 

Noncoding.  nonexpressed  nucleotide 
sequences  means  the  nucleotide 
sequences  are  not  transcribed  and  are 
not  involved  in  gene  expression. 
Examples  of  noncoding,  nonexpressed 
nucleotide  sequences  include  linkers, 
adapters,  homopolymers,  and  sequences 
of  restriction  enzjTne  recognition  sites. 

Plant-pesticide  means  a  pesticidal 
substance  that  is  produced  in  a  living 
plant  and  the  genetic  material  necessar>' 
for  the  production  of  the  substance, 
where  the  substance  is  intended  for  use 
in  the  living  plant. 

Regulatory  region  means  genetic 
material  that  controls  the  expression  of 
the  genetic  material  that  encodes  for  a 
pesticidal  substance  or  leads  to  the 
production  of  a  pesticidal  substance. 
Examples  of  regulatory-  regions  include 
promoters,  enhancers,  and  terminators. 

[FR  Doc.  94-28824  Filed  11-22-94:  8:45  am) 
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Nontoxic  for  the  1994-95  Seasons; 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018— AC86 

Migratory  Bird  Hunting:  Notice 
Concerning  the  Proposal  for 
Conditional  Approval  of  Bismuth-Tin 
Shot  as  Nontoxic  for  the  1994-95 
Seasons 

agency:  Fish  and  Wildlife  Ser\ice. 
Interior. 

ACTION:  Notice  of  the  status  of  Fish  and 
Wildlife  Service  consideration  of  the 
use  of  bismuth-tin  as  nontoxic  shot  for 
migratory  bird  hunting. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Ser\ice)  is  notifying  the  public 
that  bismuth-tin  is  not  conditionally 
approved  at  this  time  for  the  1994-1995 
migratory  bird  hunting  season.  Initial 
studies  to  determine  the  toxicity  of 
bismuth-tin  shot  have  not  been 
completed.  A  decision  on  conditional 
interim  approval  will  not  be  made  until 
these  initial  studies  are  completed. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief  or  Keith  Morehouse. 
Staff  Specialist.  Office  of  Migratorv  Bird 
Management  (MBMO).  U.S.  Fish  and 
WildHfe  Ser\'ice.  634  ARLSQ,  1849  C  St. 
NW,  Washington,  D.C.  20240  (703/358- 
1714). 

SUPPLEMENTARY  INFORMATION:  The 
Service  published  a  proposed  regulation 
on  August  22.  1994  (59  FR  43088)  to 
provide  for  conditional  interim  approval 
of  bismuth-tin  shot  as  nontoxic  for  the 
1994-1995  migratory  bird  hunting 
season.  This  proposed  regulation  was 
developed  as  a  result  of  evidence 
provided  in  a  petition  for  rulemaicing 
from  the  Bismuth  Cartridge  Company  of 
June  14.  1994  that  this  product  has  a" 
high  probability  of  being  nontoxic.  The 
petition  requested  that  the  Sen.ice 
modify  the  provisions  of  50  CFR 
20.21(j).  to  legalize  the  use  of  bismuth- 
tin  shot  un  an  interim,  conditional  basis 
for  both  the  1994-95  and  the  1995-96' 
seasons,  based  upon  some  scientific 
evidence  (outside  of  the  testing 


procedures  required  by  regulation)  and 
use  indicating  the  product  is 
environmentally  safe.  This  petition 
acknowledged  responsibility  by  the 
Bismuth  Cartridge  Company  to 
complete  the  nonto.xic  shot  approval 
procedure  studies  as  outlined  in  50  CFR 
20.134.  The  proposed  rule  stated  that  a 
final  decision  on  the  status  of  bismuth- 
tin  as  nontoxic  would  be  held  in 
abeyance  pending  completion  of  all 
three  tests  of  the  bismuth-tin  toxicity 
studies. 

The  toxicity  analysis  procedures  (50 
CFR  20.134)  consist  of  three  tests  which 
represent  the  three  major  categories  of 
to.xic  effects:  Short-terra  pejiodic 
exposure,  chronic  exposure  under 
adverse  environmental  conditions,  and 
chronic  exposure  impact  on 
reproduction.  Tests  include  both  steel 
shot  and  lead  shot  control  groups  with 
statistical  analyses  performed  on  all 
data  from  each  test.  Test  1  is  a  short- 
term.  30  day  acute  toxicity  study  using 
commercially  available  duck  food  and 
includes  blood  testing  and  organ 
analysis.  Test  2  is  a  chronic  14  week 
toxicity  test  in  cold  weather  using  a 
nutritionally-deficient  diet  and  test  3  is 
a  chronic  dosage  study  that  includes 
reproductive  assessment  using  a 
commercially  available  duck  food  diet. 

To  conduct  the  30-day  (short-term) 
acute  toxicity  study,  the  Bismuth 
Cartridge  Company  contracted  with  Dr. 
Glen  Sanderson,  Center  of  Wildlife 
Ecology,  Illinois  Natural  History  Sur\ey. 
As  of  September  21,  1994  (close  of  the" 
comment  period  for  the  proposed  rule) 
Dr.  Sanderson  had  completed  the 
dosage  and  preliminary  analysis  portion 
of  test  1  with  no  mortality  reported; 
however,  other  required  examination 
and  analyses  (also  a  part  of  test  1)  were 
yet  to  be  completed.  As  provided  in  the 
proposal  for  interim  approval, 
published  August  22,  1994,  •*    *    *  this 
concluding  work  will  be  completed 
before  any  final  rulemaking  *   *   *"  As 
of  November  4,  1994.  the  Service  has 
not  received  the  requisite  test  results. 

The  August  ?2  proposed  rule  invited 
comments  from  interested  parties. 
Closing  date  for  receipt  of  all  comments 
was  September  21.  1994.  During  this  30- 


day  comment  period,  the  Service 
received  a  total  of  351  comments.  These 
comments  consisted  of  2  from  Fly  way 
Councils.  5  from  Federal  Agencies.  19 
from  State  fish  and  wildlife  agencies.  23 
from  other  organizations,  and  302  from 
individuals,  including  a  letter  signed  by 
33  Congressmen. 

These  comments  have  provided 
insight  into  a  wide  range  of  issues  that 
deserve  careful  review;  however, 
MBMO  considers  toxicity  testing  as  the 
key  component  in  the  immediate 
resolution  of  this  issue  and  the 
development  of  a  Service  position. 
Regulations  (50  CFR  20.134)  clearly 
describe  the  procedure  to  be  used  for 
approving  shot  as  nontoxic.  There  is  a 
body  of  evidence  (outside  the  tests 
required  by  regulation)  that  indicates 
the  product  is  likely  to  be  nontoxic  and 
will  be  confirmed  as  such  during  the 
testing  process.  However,  in  the  current 
on-going  toxicity  testing,  even  the  first 
test  of  the  three  test  sequence  has  not 
been  completed  and  for  the  Service  to 
provide  conditional  approval  for  the  use 
of  bismuth-tin  as  nontoxic  shot,  at  this 
time,  would  be  ill-advised. 

The  analyses  are  incomplete  and  a 
definitive,  scientifically  supported  test 
result  and  full  report  that  proves  the 
nonfoxicity  of  bismuth-tin  is  presently 
unavailable.  A  final  determination  on 
the  status  of  bismuth-tin  will  be  made 
by  the  Ser\  ice  within  2  weeks  of  receipt 
of  this  report.  Pending  completion  and 
review  of  this  ongoing  testing,  the 
Service  is  unable  to  conditionally 
approve  the  use  of  bismuth-fin  shot  at 
this  time.  Therefore  pursuant  to  50  CFR 
20.21(j),  Hunting  Methods,  steel  shot  is 
the  only  nontoxic  shot  approved  for  use 
in  hunting  waterfowl.  In  the  meantime, 
testing  will  continue  and  results  will  be 
evaluated  as  they  become  available. 
Following  receipt  of  the  test  results,  the 
Service  will  make  a  decision  on 
conditional  interim  approval. 

Dated;  November  16, 1994. 

George  T.  Framplon,  Jr., 

Assistant  Sf Cretan-  fnrFish  and  Wildlife  and 
Parks. 
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regulations. 
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documents. 

4.  An  introduction  to  the  Gnding  aids  of  the  FR/CFR  system. 
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research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulatlon.s. 
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Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW. 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:   202-523-4538 


NEW  YORK.  NY 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Milk  marketing  orders: 
Carolina,  60571-60572, 
Carolina  et  al.,  60572-60573,  60574-60576 
Southern  Illinois-Eastern  Missouri,  60573-60574 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
r   review,  60599 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Tuberculosis  in  cattle  and  bison — 
State  and  area  classifications,  60551 

Army  Department 

RULES 

Military  reservations  and  national  cemeteries: 
Arlington  National  Cemetery,  VA;  interment  of  former 
prisoners  of  war,  60559 


Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Passenger  cruise  ships;  sanitation  inspection: 
Fee  collection,  60638-60639 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
California,  60602 
Idaho,  60602 
Wisconsin,  60602 

Commerce  Department 

See  Economics  and  Statistics  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOnCES 

Cotton,  wool,  and  man-made  textiles: 
Malaysia,  60612 

Comptroller  of  the  Currency 

RULES 

Capital  adequacy;  net  unrealized  holding  gains  and  los,ses 
on  available-for-sale  securities,  60552-60555 

Customs  Service 

NOTICES 

Commercial  gauger: 
Approval — 
General  Maritime  Corp.,  60681-60682 
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Customhouse  broker  license  cancellation,  suspension,  etc.: 
Noens,  Louis  Jean.  60682 

Defense  Department 

See  Army  Department 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Personal  services  compensation  costs 
Correction,  60686 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  60613 
Civilian  health  and  medical  program  of  uniformed  services 

(CHAMPUS): 
DRG-based  payment  system;  1995  FY;  correction,  60613 
Meetings: 

Nuclear  Weapons  Surety  Joint  Advisorv  Committee. 
60613 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Nasir  Gore,  T/A  Family  Pharmacy  and  All  Drugs 
Pharmacy,  Inc.,  60661-60662 

Economics  and  Statistics  Administration 

NOTICES 

Meetings: 
Designing  the  Year  2000  Census  and  Census  Related 
Activities  for  2000—2009  Task  Force  Advisory 
Committee,  60611-60612 

Education  Department 

RULES 

Postsecondary  education: 
Federal  family  education  loan  program,  60688-60694 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Pajtnership  Act- 
Indian  and  Native  American  employment  and  training 
programs,  60663-60665 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
60662-60663 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Conflict  of  interests: 
Supervisory  employees;  divestiture  requirements  waivers, 
60614 
Environmental  statements;  availability,  etc.: 
York  County  Energy  Partners  Cogeneration  Project,  PA; 
design,  construction,  and  operation,  60614-60617 
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Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Indeck-Saginavv  I..P..  60617 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
Motor  vehicle  fuels  and  fuel  additives  registration 
Reporting  and  recordkeeping  requirements,  60560- 
60561 
State  operating  permits  programs — 
Wyoming.  60561 
Hazardous  waste  program  authorizations: 

Alabama;  correction.  60686 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary- 
sources: 
Continuous  stack  or  duct  opacity  monitoring  equipment 
requirements,  60585-60596 
.\ir  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Illinois.  60577-60585 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  60624-60625 
Clean  Water  Act: 
Section  404  permit  program;  dredged  or  fill  material 
discharge — 
Michigan.  60625-60629 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  60629-60630 
Weekly  receipts.  606.30-60631 
Meetings: 

Common  sense  initiative;  iron  and  .steel  sector,  60631 
Municipal  solid  wa.ste  landfill  permit  programs;  adequacy 
determinations: 
North  Dakota.  60631-60633 
Superfund;  response  and  remedial  actions;  proposed 
settlements,  etc.: 
Great  Lakes  Asphalt  Facility.  IN.  6063.3-60634 

Federal  Communications  Commission 

RULES 

Frequency  allocations  and  radio  treaty  matters: 
Mobile-satellite  services,  spectrum;  correction.  60562 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  60684 
Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  60684 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  detvnninations.  etc. 
Algonquin  Gas  Transmission  Co..  60621 
ANR  Pipeline  Co..  60618 
CNG  Transmission  Corp..  60620 
Colorado  Interstate  Gas  Co.,  60621 
Eastern  Shore  Natural  Gas  Co.,  60621 
Equitrans,  Inc..  60620-60621 
KansOk  Partnership.  60618 
Koch  Gateway  Pipeline  Co.,  60620 


Mississippi  River  Transmission  Corp.,  60618-60619 
Natural  Gas  Pipeline  Co.  of  America,  60619 
Northern  Natural  Gas  Co.,  60619-60620 
Panhandle  Eastern  Pipe  Line  Co.,  60619 
Southern  Natural  Gas  Co.,  60617-60618 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  60634 

Casualty  and  nonperformance  certificates: 

Gold  Star  Cruises  of  Galveston,  L.C..  et  al..  60634 
Investigations,  hearings,  petitions,  etc.: 

Trans-Atlantic  Agreement,  60634 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  60684 

Federal  Railroad  Administration 

RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Control  of  alcohol  and  drug  use;  alcohol  testing.  60562- 
60565 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Associated  Banc-Corp.  60634-60635 

Bank  of  Montreal,  60635-60636 

Centura  Banks,  Inc.,  et  al.,  60635 

Dalr>'mple,  David  J.,  et  al..  60635 

NationsBank  Corp..  60636-60637 

Signet  Banking  Corp..  60637-60638 

UMB  Financial  Corp.,  60638 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Automated  Clearing  House  system;  Federal  government 
participation,  60576 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Uvillo,  etc.  (two  Puerto  Rican  trees),  605h5-605(i8 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Ortegon.  60598 
NOTICES 

Environmental  statements;  availability,  etc  : 
Incidental  take  permits — 
Stallworth  Preserve.  FL;  Choctawhatchee  beach  mouse. 
60653-60654 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
Antacid  drug  products  (OTC);  final  monograph.  60555- 
60556 
NOTICES 

Hazard  Analysis  Critical  Control  Point  (HACCP)  principles; 
domestically  produced  and  imported  foods;  pilot 
program;  correction.  60640 


Foreign  Assets  Control  Office 

RULES 

Foreign  assets  control  regulations: 
Cambodia;  unblocking  of  certain  assets,  60558-60559 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
North  Carolina 
Merck  &  Co.,  Inc.;  pharmaceutical  manufacturing 

facilities,  60604 
R.G.  Barry  Corp;  footwear  and  thermal  comfort 
products,  60603 
Pennsylvania 
Merck  &  Co..  Inc.;  pharmaceutical  manufacturing 
facilities,  60603-60604 
Virginia 
Merck  &  Co.,  Inc.;  pharmaceutical  manufacturing 
facilities,  60603 


General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  60638 

General  Services  Administration 

RULES 

Federal  property  management: 
Utilization  and  disposal — 

1 1    Government  personal  property  sale;  contract  disputes, 

I '  60561-60562 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Personal  services  compensation  costs 
j  1    Correction,  60686 

Healtt)  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  60638 

H«alth  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  60621-60623 

Decisions  and  orders,  60623-60624 

Special  refund  procedures;  implementation,  60624 

Housing  and  UrtMin  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Fair  housing  initiatives  program,  60642-60643 
Oants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  60643-60651 

Homeless  assistance,  60651 
Privacy  Act: 

Systems  of  records,  60651-60653 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Land  Management  Bureau 
Internal  Revenue  Service 

RULES 

Income  taxes: 

Alternative  minimum  tax  for  noncorporate  taxpayers, 
60556-60557 
NOTICES 
Taxable  substances,  imported: 

Cyclododecanol,  etc.,  60682-60683 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 
Antidumping: 
Cut-to-length  carbon  steel  plate  from— 

Canada.  60605-60606 
Fishnetting  of  man-made  fiber  from— 

Japan, 60606-60607 
Paper  clips  from — 
China,  60606 
Antidumping  duty  orders  and  findings: 

Intent  to  revoke,  60604-60605 
CountervaiUng  duties: 
Aluminum  sulfate  from — 
Venezuela,  60608 
Countervailing  duty  orders: 

Determinations  not  to  revoke,  60608 
Scope  rulings;  list,  60608-60610 
Applications,  hearings,  determinations,  etc.: 
University  of — 

Florida,  60607 
Virginia  State  University  et  al.,  60607-60608 

Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 
Devices  for  coimecting  computers  via  telephone  lines, 

60655-60656 
Honey  from — 

China.  60655 

Paper  clips  from — 

China,  60655 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Wisconsin  Central  Ltd.,  60656-60657 

Justice  Department 

See  Drug  Enforcement  Administration 

RULES 

Incarceration  costs;  fee.  60557-60558 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  60657-60659 

Pollution  control;  consent  judgments: 
Alloyd  Asbestos  Abatement  Co.  et  al.,  60659 
Atlantic  Refining  &  Marketing  Co.,  Inc.,  et  al .  60659 
Intemationai  Harvester  Co.,  60659-60660 
Linemaster  Switch  Corp.,  6066D 
Public  Service  Electric  &  Gas  Co.,  Inc,  60660 
Valley  Steel  Products  Co.,  Inc.,  60660-60661 

Labor  Department 

See  Employment  and  Training  Administration 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Ttie  Code  of  Federal  Regulations  Is  sold  Ijy 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  94-068-2] 

Tulierculosis  in  Cattle  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
Hnal  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  tuberculosis 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  by  raising 
the  designation  of  Louisiana  from  a 
modified  accredited  State  to  an 
accredited-free  State.  We  have 
determined  that  Louisiana  meets  the 
criteria  for  designation  as  an  accredited- 
free  State. 

EFFECTIVE  DATE:  December  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  S.  VanTiem.  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  room  729,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-8715. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  19, 1994 (59  PR  36691-36692, 
Docket  No.  94-068-1).  we  amended  the 
tuberculosis  regulations  in  9  CFR  part 
77  by  removing  Louisiana  fi-om  the  list 
of  modified  accredited  States  in  §  77.1 
and  adding  it  to  the  hst  of  accredited- 
free  States  in  that  section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  19, 1994.  We  did  not  receive 


any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements,  Transportation. 
Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  77.1  and  that 
was  published  at  59  FR  36691-36692  on 
July  19,  1994. 

Authority:  21  U.S.C.  Ill,  114, 114a,  115- 
117,  120.  121.  134b.  134f:  7  CFR  2.17.  2.51. 
and  371.2(d). 

Done  in  Washington.  DC,  this  18th  day  of 
November  1994. 

Alex  B.  Thiermann, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-29096  Filed  11-25-94;  8:45  am) 
BILLING  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

RIN  315a-AF25 

Change  in  Organizational  Title  and 
Telephone  Numbers 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
regarding  petitions  for  rulemaking  to 
indicate  the  current  title  of  the 
organization  writhin  the  NRC  from 
which  a  prospective  petitioner  may  seek 
consultation  before  filing  a  petition  for 
rulemaking.  This  amendment  also 
supplies  the  current  telephone  numbers 
for  a  prospective  petitioner  to  contact 


the  NRC  before  fiHng  a  petition  for 
rulemaking. 

EFFECTIVE  DATE:  November  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section.  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  PubUcations  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Telephone  (301)  415-7163. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
is  revising  the  regulations  in  10  CFR 
Part  2  that  pertain  to  filing  of  petitions 
for  rulemaking  to  reflect  a  name  change 
of  the  NRC  organization  from  which  a 
prospective  petitioner  may  consult  with 
the  NRC  before  filing  a  petition  for 
rulemaking.  This  action  indicates  that 
the  name  of  the  Regulatory  PubHcations 
Branch,  in  the  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  has  been 
changed  to  the  Rules  Review  and 
Directives  Branch  (RRDB).  The  current 
telephone  number  on  which  a 
prospective  petitioner  may  directly 
contact  RRDB  is  now  (301)  415-7158. 
The  public  access  toll  ft«e  telephone 
number,  (800)  368-5642,  is  unchanged. 

Because  this  is  an  amendment  dealing 
with  agency  practice  and  procedures, 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Aa  do 
not  apply  pursuant  to  5  U.S.C 
553(b){A).  The  amendment  is  effective 
upon  publication  in  the  Federal 
Register.  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
effective  date  because  the  amendment  is 
of  a  minor  and  administrative  nature 
deahng  with  a  change  to  an 
organizational  name  and  telephone 
number. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
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Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0036. 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust.  Byproduct 
material.  Classified  information. 
Environmental  protection,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties.  Sex  discrimination. 
Source  material,  Special  nuclear 
material,  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  in  part  as  follows: 

Authority:  Sees.  161, 181.  68  Stat.  948. 953 
as  amended  (42  U.S.C  2201.  2231):  Sec.  191. 
as  amended.  Pub.  L.  87-615.  76  Stat.  409  (42 
U.S.C  2241):  Sec.  201.  88  Stat.  1242  as 
amended  (42  U.S.C  5841);  5  U.S.C  552. 


§2.802    [Amended] 

2.  In  §  2.802.  the  introductory  text  of 
paragraph  (b).  remove  the  words 
"Regulatory  Publications  Branch"  and 
add  the  words  "Rules  Review  and 
Directives  Branch"  in  the  first  and 
second  sentences.  Remove  the 
telephone  niunber  "(301)  492-7086" 
and  add  the  telephone  number  "(301) 
415-7158." 

Dated  at  Rockville.  Maryland,  tiiis  14th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operation!,. 
[FR  Doc.  94-29049  Filed  11-23-94.  8:45  am] 
8H.UN0  CODE  7S90-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 


[Docket  No.  94-20] 

RIN  1557-AB14 

Capital  Adequacy:  Net  Unrealized 
Holding  Gains  and  Losses  on 
Available-For-Sale  Securities 

agency:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 

action:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
"of  the  Currency  (OCC)  has  determined 
not  to  adopt  its  proposal  to  include  the 
Statement  of  Financial  Accounting 
Standard  No.  115,  "Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Securities"  (FAS  115).  adjustment  for 
net  unrealized  holding  gains  and  losses 
on  available-for-sale  securities  in  Tier  1 
capital.  Based  upon  analysis  of  the 
comments  received  and  having 
considered  the  potential  consequences 
of  including  the  FAS  115  adjustment  in 
Tier  1  capital,  the  OCC,  in  consultation 
with  the  Federal  Reserve  Board,  the 
Federal  Deposit  Insurance  Corporation, 
and  the  Office  of  Thrift  Supervision 
(Federal  banieing  agencies),  determined 
not  to  amend  the  definition  of  Tier  1 
capital  as  previously  proposed. 

The  OCC  also  decided  to  maintain  the 
current  requirement  that  national  banks 
deduct  net  unrealized  losses  on  equity 
securities  when  calculating  Tier  1 
capital.  However,  because  FAS  115 
changed  the  names  and  requirements  of 
the  security  classifications  in  the 
investment  portfolio,  this  final  rule 
amends  the  definition  of  common 
stockholders"  equity  to  reflect  the 
revised  classifications  used  for  equity 
securities  that  are  not  in  the  trading 
account. 

EFFECTIVE  DATE:  December  27.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Rees,  Professional 
Accounting  Fellow.  (202)  874-5180;  J. 
Ray  Diggs,  National  Bank  Examiner 
(202)  874-5070;  Roger  Tufts.  Senior 
Economic  Advisor.  Office  of  the  Chief 
National  Bank  Examiner.  (202)  874- 
5070;  Ronald  Shimabukuro.  Senior 
Attorney,  or  William  W.  Templeton. 
Senior  Attorney.  Legislative  and 
Regulator}'  Activities  Division,  (202) 
874-5060.  Office  of  the  Comptroller  of 
the  Currency.  Washington.  D.C.  20219. 


SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  current  OCC  minimum 
capital  requirements  (leverage  ratio)  and 
the  risk-based  capital  guidelines  set 
forth  at  12  CFR  part  3  appendix  A, 
section  1(c)(7),  a  major  component  of 
Tier  1  capital  is  common  stockholders' 
equity.  Common  stockholders'  equity 
currently  includes: 

(1)  common  stock, 

(2)  common  stock  surplus. 

(3)  undivided  profits, 

(4)  capital  reserves, 

(5)  adjustments  for  the  cumulative 
effect  of  foreign  currency  translation, 
and 

(6)  net  unrealized  losses  on 
noncurrent  marketable  equity  securities. 
The  net  unrealized  losses  are  those 
recorded  under  Statement  of  Financial 
Accounting  Standards  No.  12. 
"Accounting  for  Certain  Marketable 
Securities"  (FAS  12). 

FAS  115 

In  May  1993.  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  FAS  115.  This  statement 
superseded  FAS  12.  FAS  115  required 
that  all  securities  be  grouped  into  one  of 
three  classifications:  held-to-maturity, 
trading,  or  available-for-sale.  Most 
significantly.  FAS  115  established  net 
unrealized  holding  gains  and  losses  on 
available-for-sale  securities  as  a  new 
component  of  common  stockholders' 
equity. 

FAS  115  defines  available-for-sale 
securities  as  those  securities  that  a  bank 
does  not  have  the  positive  intent  and 
ability  to  hold  to  maturity,  and  does  not 
intend  to  trade  actively  as  part  of  its 
trading  account.  FAS  115  increases  the 
number  of  securities  that  banks  must 
account  for  at  market  value. 
Consequently,  numerous  securities 
previously  reported  by  banks  at 
amortized  cost  will  now  be  reported  at 
their  market  value.  In  August  1993.  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC) 
announced  the  adoption  of  FAS  115  for 
regulatory  reporting  purposes,  effective 
/.-^nuary  1.  1994.  Accordingly,  all 
national  banks  follow  FAS  115  for 
reporting  purposes. 

Proposal 

On  April  18.  1994,  the  OCC  proposed 
to  adopt  FAS  115  for  regulatory  capital 
purposes  (59  FR  18328,  April  18,  1994). 
The  other  Federal  banking  agencies 
published  similar  proposals  to  adopt 
FAS  115  for  regulatory  capital  purposes 
See  58  FR  68563  (December  28.  1993) 
(Federal  Reser\e  Board);  58  FR  68781 
(December  29. 1993)  (Federal  Deposit 


Insurance  Corporation);  59  FR  32143 
(June  22, 1994)  (Office  of  Thrift 
Supervision).  The  OCC  issued  the 
proposal  to  promote  greater  consistency 
of  regulatory  capital  rules  with  generally 
accepted  accounting  principles  (GAAP). 
At  the  same  time,  the  OCC  wanted  to 
understand  the  industry  sentiment 
regarding  the  costs  and  benefits  of 
adopting  FAS  115,  and  to  determine 
banks'  assessment  of  their  ability  to 
manage  the  potential  volatility  in 
regulatory  capital. 

Review  of  Comments 

The  comment  period  for  the  OCC's 
proposal  closed  on  May  18, 1994. 
Among  the  69  commenters,  61  were 
banks,  thrifts  or  holding  companies;  five 
were  financial  institution  trade  groups; 
one  was  a  pubfic  accounting  firm;  one 
was  an  investment  banking  firm,  and 
one  was  a  clearinghouse  association. 
Fifty-five  of  the  commenters  opposed 
the  proposal  to  include  net  unrealized 
holding  gains  on  available-for-sale 
securities  in  Tier  1  capital. 

Opposition  to  the  proposal  focused  on 
the  belief  that  including  the  net 
unrealized  holding  gains  and  losses  on 
available-for-sale  securities  in  regulatory 
capital  would  result  in  excessive 
volatility  in  regulatory  capital  levels. 
Many  commenters  observed  that 
temporary  market  conditions  could 
cause  banks  to  change  capital  levels. 
Although  an  interest  rate  change 
causing  a  change  in  a  security's  market 
value  may  be  temporary,  the  fluctuation 
in  Tier  1  capital  could  trigger  more 
permanent  regulatory  provisions  and 
sanctions  tied  to  a  bank's  level  of 
capitalization.  For  example,  a  change  in 
capital  could  limit  a  bank's  ability  to 
acquire  brokered  deposits  or  increase  a 
bank's  deposit  insurance  premiums.  In 
an  extreme  case,  a  bank  could  be  subject 
to  prompt  corrective  action  restrictions, 
sanctions,  and  penalties. 

A  few  commenters  were  critical  of  the 
market  value  accounting  approach. 
These  commenters  believe  that 
recognizing  unrealized  gains  and  losses 
directly  in  capital  would  present  a 
misleading  report  of  a  bank's  financial 
condition.  Although  these  unrealized 
gains  and  losses  may  reflect  market 
value,  banks  may  never  realize  the 
dollar  values  of  these  unrealized  gains 
and  losses.  Several  commenters  believe 
that  FAS  115  is  not  consistent  in  its 
approach  because  it  requires  banks  to 
account  for  certain  assets  at  fair  market 
value  while  liabilities  are  valued  at  cost. 
These  commenters  believe  that  by 
focusing  only  on  certain  assets.  FAS  115 
does  not  properly  consider  the  effects  of 
market  changes  on  other  components  of 
bank  balance  sheets. 


Several  commenters  opposed  this 
proposal  because  of  anodier  recent  OCC 
notice  of  proposed  rulemaking  to  link 
the  lending  limits  on  loans  to  one 
borrower  to  the  capital  adequacy  rules 
(59  FR  6593.  February  11, 1994).  These 
commenters  observed  that  if  the  OCC 
adopts  both  proposals',  an  unacceptable 
level  of  volatility  would  be  introduced 
to  bank  lending  limits.  As  a  result,  the 
capital  rules  could  restrain  a  bank's 
ability  to  lend  to  a  single  borrower  in 
times  of  rising  interest  rates. 

Of  the  ten  commenters  favoring  the 
proposal,  eight  believe  that  the  OCC 
should  make  its  capital  adequacy  rules 
consistent  with  GAAP.  Several  of  these 
commenters  indicated  that  they  would 
incur  additional  recordkeeping 
expenses  if  the  regulatory  definition  of 
capital  differs  from  the  GAAP 
definition.  These  commenters  believe 
that  the  regulatory  burden  would  be 
increased  by  excluding  the  FAS  115 
adjustment  from  Tier  1  capital. 
However,  several  commenters  from 
smaller  banks  contradicted  this  view. 
These  commenters  stated  that  adoption 
of  tlie  proposal  to  include  net 
unrealized  holding  gains  and  losses  in 
stockholders'  equity  would  increase 
regulatory  burden  l>ecause  they  would 
have  to  change  their  investment  and 
portfolio  management  procedures. 

A  few  commenters  believe  that 
adoption  of  the  proposed  rule  would  be 
consistent  with  the  Federal  Deposit 
Insurance  Corpwjration  Improvement  Act 
of  1991  (FDICIA),  Pub.  L.  102-242 
(1991).  Specifically,  the  commenters 
refer  to  section  121  of  FDICIA  which 
requires  that  the  Federal  banking  agency 
regulatory  accounting  policy,  applicable 
to  reports  or  statements  filed  with 
Federal  banking  agencies,  be  no  less 
stringent  than  GAAP. 

Several  commenters  indicated  that 
they  did  not  see  any  benefit  from 
implementing  FAS  115  for  regulatory 
capital  purposes.  They  befieve  that  the 
costs  of  implementing  the  proposal 
would  exceed  any  benefits  obtained. 
These  commenters  believe  adoption  of 
the  proposal  would  reduce  bank 
profitability.  These  commenters  also 
beheve  that  greater  volatility  in  the 
investment  portfolio  would  translate 
into  greater  volatility  in  bank  capital. 

Several  commenters  believe  that 
banks  may  change  their  investment 
strategies  to  avoid  the  potential  adverse 
consequences  of  volatility  in  capital 
levels.  These  commenters  predict  that 
banks  would  attempt  to  manage  the 
volatility  by  purchasing  lower-yielding 
securities  of  shorter  duration.  Banks 
would  shorten  the  duration  of  their 
securities  to  minimize  the  potential  for 
depreciation  due  to  increases  in  interest 


rates.  Banks  could  also  limit  the  types 
of  securities  acquired  to  those  with  less 
interest  rate  risk.  Portfolios  with  lower 
volatihty  risk  would  produce  lower 
yields,  resulting  in  smaller  profit 
margins. 

A  few  commenters  observed  that  to 
avoid  volatility  in  regulatory  capital, 
bank  management  may  pay  more 
attention  to  the  short-term  impacts  of 
portfolio  decisions  instead  of 
emphasizing  long-term  investment 
management  strategies.  The  proposal 
could  result  in  a  reduction  of  a  portfolio 
manager's  flexibility  to  respond  to 
changing  market  conditions. 

Conunenter  Alternatives 

Several  commenters  suggested 
alternative  methods  of  adopting  FAS 
115  for  regulatory  capital.  A  few 
commenters  suggested  revising  the 
regulatory  capital  rules  to  include  the 
net  unrealized  holding  gains  and  losses 
on  available-for-sale  securities  in  Tier  2 
capital.  However,  the  OCC  t)elieves  that 
adoption  of  this  ahemative  would 
increase  the  complexity  of  the  risk- 
based  capital  calculations.  In  addition, 
because  FAS  115  significantly  increased 
the  number  of  securities  subject  to 
market  valuation,  including  the 
unrealized  gains  and  losses  in  Ti6r  2 
capital  may  not  prevent  volatility  in 
regulatory  capital  levels. 

Several  commenters  suggested  that 
other  balance  sheet  accounts, 
particularly  habilities,  should  be 
reported  at  their  market  values.  These 
commenters  argue  that  regulatory 
capital  could  then  include  the  net 
unrealized  holding  gains  and  losses  on 
these  other  balance  sheet  accounts.  This 
would  result  in  a  more  consistent 
treatment  of  assets  and  liabilities.  The 
OCC  agrees  that  a  more  consistent 
method  of  applying  market  values  to 
assets  and  liabilities  would  resuH  in  a 
better  approach.  However,  since  the 
FASB  was  unable  to  identify  a  workable 
approach  for  valuing  liabilities  when  it 
developed  FAS  115,  the  OCC  concluded 
that  this  modification  would  require 
considerably  more  research.  Therefore, 
the  OCC  concluded  that  it  could  not 
implement  this  suggestion  at  this  time. 

Another  commenter  suggested  that 
the  OCC  include  net  unrealized  holding 
gains  and  losses  on  available-for-sale 
securities  in  regulatory  capital,  but 
exclude  the  adjustment  from  capital 
calculations  that  are  tied  to  other 
regulations  such  as  prompt  corrective 
action  or  FDIC  insurance  premiums. 
This  approach  would  also  be  complex 
and  burdensome  and  essentially  require 
a  bank  to  maintain  yet  another  set  of 
capital  calculations.  Accordingly,  the 
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OCC  determined  not  to  implement  this 
alternative. 

Another  commenter  suggested  that 
banks  disclose  market  values  but 
exclude  them  from  regulatory  capital. 
Since  the  OCC  has  adopted  FAS  1 15  for 
regulatory  reporting,  but  will  not  adopt 
it  for  regulatory  capital  purposes,  in 
effect,  the  OCC  is  implementing  this 
suggestion. 

The  Final  Rule 

After  considering  all  the  comments 
received,  the  OCC,  in  consultation  with 
the  other  Federal  banking  agencies, 
decided  not  to  adopt  the  proposal  to 
include  the  net  unrealized  holding  gains 
and  losses  on  available- for-sale 
securities  in  the  deHnition  of  common 
stockholders'  equity.  The  significant 
changes  in  market  interest  rates  that 
occurred  during  the  first  two  quarters  of 
1994  demonstrated  that  bank  capital 
levels  could  be  significantly  more 
volatile  if  the  definition  of  common 
stockholders'  equity  included  the  FAS 
115  adjustment  for  net  unrealized 
holding  gains  and  losses.  This  is 
especially  true  for  smaller  banks  that 
tend  to  have  more  of  their  assets  in 
marketable  securities.  Additionally, 
smaller  banks  may  lack  the  financial 
resources  to  establish  a  portfolio 
management  function  dedicated  to 
hedging  interest  rate  risks. 

Based  on  the  comment  letters 
received,  the  OCC  determined  that 
including  the  FAS  115  adjustment  in 
capital  could  have  consequences  that 
may  adversely  impact  the  banking 
industry.  For  example,  market-driven 
fluctuations  in  interest  rates  could  cause 
temporary  changes  in  regulatory  capital 
levels,  which  in  turn  could  trigger 
inappropriate  regulatory  intervention.  In 
addition,  industry  profitability  could 
decline  due  to  higher  expenses  and 
lower  investment  yields,  simply  due  to 
the  accounting  implications  of  FAS  115. 
The  OCC  is  concerned  that  adoption  of 
the  proposal  would  encourage 
management  to  place  excessive  weight 
on  the  accounting  implications  of  their 
decisions,  rather  than  on  their  long-term 
economic  impacts. 

Additionally,  the  OCC  is  concerned 
that  the  lack  of  consistent  application  of 
market  valuation  for  assets  and 
liabilities  would  present  a  misleading 
report  of  a  bank's  regulatory  capital. 
Since  FAS  115  only  requires  market 
value  accounting  for  certain  segments  of 
the  investment  portfolio,  only  one  side 
of  the  balance  sheet  reflects  the  impact 
of  interest  rate  changes.  The  OCC 
believes  it  would  be  inappropriate  to 
take  regulatory  action  without 
evaluating  the  impact  of  rate  changes  on 
both  sides  of  the  balance  sheet. 


The  OCC,  considered  the  comments 
received  regarding  FDICIA's 
requirement  that  regulatory  accounting 
policy  be  no  less  stringent  than  GAAP. 
In  fact,  section  121  of  FDICIA  (12  U.S.C. 
1831n)  requires  that  policies  applicable 
to  reports  and  statements  filed  with  the 
Federal  banking  agencies  conform  to 
GAAP.  The  section  does  not  require  the 
calculation  of  an  institution's  regulatory 
capital  or  the  components  of  regulators- 
capital  to  conform  to  GA^^P,  and  the 
legislative  history  of  the  section 
indicates  that  was  not  the  intent  of 
Congress.  By  adopting  FAS  115  for 
regulatory  reporting  purposes,  the 
OCC's  policy  conforms  to  the  section 
121  requirement. 

Although  the  OCC  and  other  Federal 
regulatory  agencies  attempt  to  conform 
to  GAAP  when  formulating  regulator}' 
policy,  it  is  not  always  appropriate. 
When  formulating  GAAP,  the 
accounting  policy  makers  do  not  focus 
on  the  unique  capital  adequacy 
requirements  of  banks.  Moreover,  the 
bank  regulators'  framework  of  bank 
supervision  is  being  linked  increasingly 
to  capital  levels.  Therefore,  it  is  logical 
to  expect  some  differences  between 
GAAP  and  b£mk  regulatory  policy  in 
appropriate  circumstances.  In  fact,  the 
definition  of  capital  in  the  capital 
adequacy  rules  already  differs  from  tlie 
GAAP  definition.  For  example,  the 
regulatory  definition  includes  a  limited 
amount  of  the  allowance  for  loan  and 
lease  losses  (ALLL)  in  Tier  2  capital, 
while  the  GAAP  definition  of  capital 
does  not  include  any  amount  of  ALLL. 
By  adopting  FAS  115  for  regulatory 
reporting,  the  agencies  minimized  the 
difference  between  the  Reports  of 
Condition  and  Income  (Call  Reports) 
and  financial  reports  issued  under 
GAAP. 

Additionally,  the  OCC  and  the  other 
Federal  banking  agencies  recognize  that 
the  net  unrealized  holding  gains  and 
losses  recorded  under  FAS  115  are  often 
temporary. 

Tnerefore.  because  Tier  1  capital,  or 
"core  capital."  is  intended  to  be 
permanent  in  nature,  the  OCC  believes 
the  definition  of  Tier  1  capital  should 
not  include  these  unrealized  gains  and 
losses.  Such  treatment  would  be 
inconsistent  with  the  capital 
measurement  and  standards  provisions 
of  the  Basle  Accord,  an  international 
agreement  of  the  central  banks  and 
supervisory  authorities  often  countries. 

Change  to  Common  Stockholders' 
Equity 

In  addressing  the  issues  raised  by  the 
commenters  on  the  merits  of  including 
unrealized  gains  and  losses  in 
regulatory  capital,  the  OCC  considered 


eliminating  the  requirement  to  deduct 
unrealized  losses  on  noncurrent 
marketable  equity  securities.  However, 
the  OCC  believes  the  use  of  amortized 
cost  is  relevant  for  debt  securities  but 
not  for  equities.  Absent  the  default  of 
the  issuer,  a  debt  security  will  realize  its 
face  amount.  However,  an  equity 
security  does  not  have  a  maturity  value. 
Consequently,  the  market  value  of  an 
equity  security  represents  the  best 
measure  of  its  worth. 

The  OCC  believes  market  value  is  the 
appropriate  method  of  valuing  equities, 
but  does  not  believe  it  is  appropriate  to 
include  unrealized  gains  in  regulatory 
capital.  The  OCC  and  the  other  Federal 
agencies  have  a  long-standing  policy  of 
excluding  all  unrealized  gains  from  Tier 
1  capital  and  do  not  believe  it  is 
appropriate  to  deviate  from  this  policy. 
Accordingly,  the  OCC  decided  to  retain 
the  requirement  to  deduct  unrealized 
losses  on  equity  securities.  This  final 
rule  clarifies  the  description  of  the 
deduction  and  revises  the  definition  of 
common  stockholders'  equity  to  reflect 
the  new  security  classification  specified 
under  FAS  115.  Accordingly,  banks 
must  adjust  Tier  1  capital  for  net 
unrealized  holding  losses  on  equity 
securities  with  readily  determinable  fair 
values  held  in  the  available-for-salc 
portfolio. 

Other  Issues 

To  ensure  regulators  do  not  ignore 
significant  unrealized  depreciation  in 
the  market  value  of  securities  when 
assessing  a  bank's  safety  and  soundness, 
examiners  will  consider  both  unrealized 
gains  and  losses  in  their  evaluation  of 
the  adequacy  of  a  bank's  regulatory 
capital.  When  unrealized  losses  could 
threaten  a  bank's  financial  condition, 
other  regulatory  actions  that  are  haseci 
on  regulator)'  capital  may  be  initiated. 

Examiners  will  use  their  discretion  to 
determine  if  a  national  bank  has  taken 
an  investment  approach  that  is 
inconsistent  with  the  OCC's  description 
of  suitable  investment  practices.  If  it 
appears  that  an  institution  is  artificiallv 
manipulating  security  classifications  to 
increase  regulatory  capital,  examiners 
may  require  banks  to  account  for 
securities  at  market  values  instead  of 
amortized  cost.  The  OCC  plans  to  issue 
additional  guidance  that  will  describe 
how  unrealized  gains  and  losses  will  be 
considered  and  what  actions  e.xaminers 
will  take  when  they  detect  gains  trading 
and  other  unsafe  practices. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605tb)  of  the 
Regulatory  Flexibility  Act.  it  is  hert;ln 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  This  final  rule 
will  not  increase  the  number  of  banks 
that  do  not  meet  regulatory  capital 
standards.  The  effect  on  capital  will  be 
minimal  regardless  of  bank  size. 

Executive  Order  12866 

The  OCC  has  determined  that  this 

final  rule  is  not  a  significant  regulatory 

action  under  Executive  Order  12866.  " 

List  of  Subjects  in  12  CFR  Part  3 

Administrative  practice  and 
procedure,  National  banks.  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  3  of  title  12.  chapter  I,  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  3— MINIMUM  CAPITAL  RATIOS: 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  of  citation  for  part  3 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  161. 1818, 
1828(n).  1828  note,  1831  (n)  note,  3907,  and 
3909. 

2.  In  appendix  A  to  part  3,  paragraph 
(c)(7)  of  section  1  is  revised  to  read  as 
foUows: 

Appendix  A  to  Part  3— Risk-Based 
Capital  Guidelines 

Section  1.  Purpose,  Applicabilitv  of 
Guidelines,  and  Definitions. 


ACTION:  Corrections  to  final  rule. 


If 


(c) 


(7)  Common  stockholders'  equity  means 
common  stock,  common  stock  surplus, 
undivided  profits,  capital  reserves,  and 
adjustments  for  the  cumulative  effect  of 
foreign  currency  translation,  less  net 
unrealized  holding  losses  on  availabie-for- 
saie  equity  securities  with  readily 
determinable  fair  values. 

Dated:  November  8, 1994. 
Eugene  A.  Ludwig, 
Comptrnl'cr  of  the  Currency. 
IFR  Doc.  94-29110  Filed  11-23-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-34962A;  File  No.  S7-6-^] 

R«N  3235-AF84 

Confirmation  of  Transactions; 
Correction 

AGENCY:  Securities  and  Exchange 
Commission. 


SUMMARY:  This  document  contains 
corrections  to  recent  amendments  to 
Rule  lOb-10  under  the  Securities 
Exchange  Act  of  1934  (Securities 
Exchange  Act  Release  No.  34962)  that 
were  published  in  the  Federal  Register 
on  Thursday,  November  17, 1994  (59  FR 
59612).  Rule  lOb-10  requires  brokers 
and  dealers  that  effect  a  securities 
transaction  for  a  customer  to  send  an 
immediate  confirmation  containing 
information  relevant  to  the  transaction. 
EFFECTIVE  DATES:  April  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Dirk  Peterson,  Senior  Counsel,  (202/ 
942-0073),  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV., 
Mail  Stop  7-10.  Washington,  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  Rule  10b- 
10  under  the  Securities  Exchange  Act  of 
1934  requires,  among  other  things,  that 
non-market  maker  brokers  and  dealers 
disclose  their  mark-ups  and  mark- 
dourns  In  riskless  principal  transactions 
in  equity  securities.  This  disclosure 
requirement  was  adopted  by  the 
Securities  and  Exchange  Commission  in 
1977  In  Securities  Exchange  Act  Release 
No.  13508.  and  amended  in  Securities 
Exchange  Act  Release  No.  34962. 

Need  For  Correction 

The  amendments  to  Rule  lOb-10 
contain  an  error  in  the  mark-up  and 
mark-down  disclosure  requirements  for 
riskless  principal  transactions  in  equity 
seciirities.  Specifically,  the  modifying 
term  "equity"  was  omitted  fi-om 
(a)(2)(ii)(A)  of  Rule  lOb-10.  This 
disclosure  requirement  should  apply 
solely  to  equity  securities. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  17, 1994  containing  the 
adoption  of  amendments  to  Rule  lOb-10 
which  were  published  in  59  FR  59612 
is  corrected  as  follows: 

§240.10t>-10    [Corrected] 

On  page  59621,  in  the  first  column. 
§  240.10l>-10.  paragraph  (a)(2)(ii)(A)  in 
the  second  line,  the  word  "that"  is 
removed  and  the  phrase  "an  equity"  is 
added  to  precede  the  word  "security". 

On  page  59621,  in  the  first  column, 
§  240.10b-10,  paragraph  (a)(2)(ii)(A)  in 
the  fifth  line,  the  word  "equity"  is 
added  to  precede  the  word  "security". 

Dated:  Novemt)er  18, 1994. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  94-29063  Filed  11-23-94;  b:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  331 

[Docket  No.  85N-0049] 

RIN  0905-AA06 

Antacid  Drug  Products  for  Over-the- 
Counter  Human  Use;  Amendment  of 
Antacid  Final  Monograph;  Technical 
Amendment 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  26, 1993  (58  FR 
45204).  The  document  amended  the 
final  monograph  for  over-the-counter 
(OTC)  antacid  drug  products  to  require 
that  all  antacid  drug  products  contain 
the  statement:  "Drug  Interaction 
Precaution:  Antacids  may  interact  with 
certain  prescription  drugs.  If  you  are 
presently  taking  a  prescription  drug,  do 
not  take  this  product  without  checking 
with  your  physician  or  other  health 
professional."  The  document  was 
published  with  an  error  in  the 
amendatory  language.  This  document 
corrects  that  error. 

EFFECTIVE  DATE:  November  25, 1994. 

FOR  FURTHER  INFORPyWTJON  CONTACT: 
WiUiam  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
discovered  that  the  amendatory 
language  in  the  final  rule  published  in 
the  Federal  Register  of  August  26. 1993 
(58  FR  45204),  was  incorrect.  The 
amendatory  language,  as  published, 
revised  the  introductory  text  of 
§  331.30(d);  it  should  have  revised 
§  331.30(d)  to  remove  paragraph  (d)(1). 
Accordingly,  FDA  is  removing 
paragraph  (d)(1)  to  correct  this  error. 

List  of  Subjects  in  21  CFR  Part  331 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  331  is 
amended  as  follows: 
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PART  331— ANTACID  PRODUCTS  FOR 
OVER-THE-COUNTER  (OTC)  HUMAN 
USE 

1.  The  authority  citation  for  21  CFR 
part  331  continues  to  read  as  follows: 

Authority;  Sees.  201.  501.  502,  503.  505, 
510.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  351.  352.  353, 
355,  360,  371). 

§331.30    [Amended] 

2.  Section  331.30  Labeling  of  antacid 
products  is  amended  by  removing 
paragraph  (d)(1). 

Dated:  November  16. 1994. 
Wiiliam  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
(PR  Doc.  94-28949  Filed  11-23-94;  8:45  am) 
BtLUNQ  CO06  4ia0-0t-f 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8569] 
RIN1545-AS44 

Altemative  Minimum  Taxable  Income 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  altemative 
minimum  tax  (AMT).  The  regulations 
provide  guidance  on  the  computation  of 
altemative  minimum  taxable  income 
(AMTI)  with  respect  to  items  that  are 
determined  by  reference  to  adjusted 
gross  Income  (AGI).  The  regulations 
affect  taxpayers  who  are  subject  to  the 
altemative  minimum  tax. 

DATES:  These  regulations  are  effective 
November  25. 1994. 

These  regulations  are  applicable  to 
taxable  years  beginning  after  December 
31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Boone  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  and 
Accounting)  at  (202)  622-4960  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  18, 1994,  a  notice  of 
proposed  rulemaking  (IA^4-94)  was 
published  in  the  Federal  Register  (59 
FR  12880)  which  contained  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  55  of  the  Internal  Revenue  Code 
(Code).  A  detailed  explanation  of  the 


proposed  regulations  is  contained  in  the 
preamble  to  those  regulations.  The    , 
proposed  regulations  provide  that,  in 
general,  all  Code  provisions  that  apply 
in  determining  the  regular  taxable 
income  of  a  taxpayer  also  apply  in 
-determining  the  AMTI  of  the  taxpayer. 
However,  the  proposed  regulations 
provide  that,  for  purposes  of  computing 
the  AMTI  of  a  noncorporate  taxpayer, 
all  references  to  the  taxpayer's  AGI  in 
determining  the  amount  of  any  item  of 
income,  exclusion,  or  deduction  must 
be  treated  as  references  to  the  taxpayer's 
AGI  as  determined  for  regular  tax 
purposes. 

Tne  IRS  received  written  comments 
on  the  proposed  regulations  and  on  June 
6, 1994.  held  a  public  hearing  on  those 
regulations.  After  consideration  of  the 
comments  received  and  the  statements 
made  at  the  public  hearing,  the 
proposed  regulations  are  revised  and 
adopted  as  final  regulations  by  this 
Treasury  decision. 

Discussion 

In  the  Tax  Reform  Act  of  1986. 
Congress  expanded  the  application  of 
the  ahemative  minimum  tax  (AMT)  for 
individual  taxpayers.  Although 
Congress  generally  intended  that  the 
AMT  be  treated  as  a  tax  system  separate 
from  and  parallel  to  the  regular  tax 
system,  in  certein  limited  instances 
deviations  from  the  separate  and 
parallel  concept  may  be  necessary  to 
reduce  complexity  and  ease 
administrative  burden.  See  Staff  of  the 
Joint  Committee  on  Taxation,  100th 
Cong.,  General  Explanation  of  the  Tax 
Reform  Act  of  1986  438  n.9  (Comm. 
Print  1987). 

Some  commentators  suggested  that 
there  should  be  even  greater  conformity 
between  the  AMT  and  regular  tax 
systems  than  that  provided  in  the 
proposed  regulations.  These 
commentators  urged  that,  in  computing 
AMTI,  all  references  to  taxable  income 
or  a  component  thereof  (such  as  AGI, 
modified  AGI.  earned  income,  or  taxable 
business  income]  should  be  treated  as 
references  to  regular  taxable  income  or 
a  component  thereof  for  purposes  of 
determining  any  item  of  income, 
exclusion,  or  deduction. 

Other  commentators  stated  that  any 
regulatory  attempt  at  conformity  was 
inappropriate.  According  to  these 
commentators,  the  separate  and  parallel 
system  should  be  adhered  to  in  hill. 

Finally,  there  were  some 
commentators  who  suggested  that 
taxpayers  be  allowed  to  make  a  binding 
election  to  make  computations  based 
either  on  regular  tax  AGI  or  AMT  AGI. 

If.  in  computing  AMTI,  all  items  of 
income,  exclusion,  or  deduction  that  are 


determined  by  references  to  defined 
measures  of  income  were  based  on  such 
defined  measures  as  determined  for 
regular  tax  purposes,  the  system 
envisioned  by  Congress  would  be 
substantively  changed.  Accordingly,  the 
final  regulations  have  not  been 
expanded  to  provide  that  all  references 
to  taxable  income,  or  a  component 
thereof,  be  treated  as  references  to 
regular  taxable  income,  or  a  component 
thereof,  in  computing  AMTI.  The  final 
regulations  clarify,  however,  that  for 
purposes  of  computing  the  AMTI  of  a 
noncorporate  taxpayer,  all  references  to 
the  taxpayer's  modified  AGI  in 
determining  the  amount  of  any  item  of 
income,  exclusion,  or  deduction  must 
be  treated  as  references  to  the  taxpayer's 
modified  AGI  as  determined  for  regular 
tax  purposes. 

The  final  regulations  also  do  not 
adopt  the  suggestion  that  an  election  be 
permitted  to  use  either  regular  tax  AGI 
or  AMT  AGI  in  computing  AMTI.  Such 
an  election  would  add  administrative 
complexity  to  the  AMT  and  would  be 
contrary  to  the  goal  of  simplicity  sought 
by  these  regulations. 

The  proposed  regulations  were 
intended  to  reduce  complexity  without 
deviating  from  the  separate  and  parallel 
concept  to  such  an  extent  that  the 
purpose  of  the  AMT  provisions  would 
be  subverted.  The  Treasury  and  the  IRS 
believe  that  the  general  intent  of 
Congress  to  apply  the  AMT  on  a 
separate  and  parallel  basis  is  not 
luidermined  where  this  concept  is  not 
followed  in  limited,  specific  instances 
for  the  purpose  of  reducing  some  of  the 
complexity  and  recordkeeping  burdens 
of  the  AMT.  Accordingly,  the  final 
regulations  adopt  the  provisions  of  the 
proposed  regulations  in  full. 

Tne  IRS  will  continue  to  consider 
other  possible  areas  of  the  AMT  where 
the  separate  and  parallel  concept 
should,  on  a  limited  basis,  be  modified 
in  order  to  reduce  complexity.  The  IRS 
may,  in  the  future,  address  other 
possible  areas  through  regulations  or 
other  published  guidance. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury'  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procediue  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  ndemaking 


Federal  Register  /  Vol.  59,  No.  226  /  Friday.  November  25,  1994  /  Rules  and  Regulations     60557 


preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Forest  Boone  of  the  Office 
of  Assistant  Chief  Couinsel  (Income  Tax 
and  Accounting).  However,  other 
persoimel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   •   • 

Par.  2.  Section  1.55-1  is  added  to  read 
as  follows: 

§  1 .55-1    Alternative  minimum  taxable 
Income. 

(a)  Genera]  rule  for  computing 
alternative  minimum  taxable  income. 
Except  as  otherwise  provided  by  statute, 
regulations,  or  other  published  guidance 
issued  by  the  Commissioner,  all  Internal 
Revenue  Code  provisions  that  apply  in 
determining  the  regular  taxable  income 
of  a  taxpayer  also  apply  in  determining 
the  altemative  minimum  taxable  income 
of  the  taxpayer. 

(b)  Items  based  on  adjusted  gross 
income  or  modified  adjusted  gross 
income,  hi  determining  the  altemative 
minimiun  taxable  income  of  a  taxpayer 
other  than  a  corporation,  all  references 
to  the  taxpayer's  adjusted  gross  income 
or  modified  adjusted  gross  income  in 
determining  the  amount  of  items  of 
income,  exclusion,  or  deduction  must 
be  treated  as  references  to  the  taxpayer's 
adjusted  gross  income  or  modified 
adjusted  gross  income  as  determined  for 
regular  tax  purposes. 

(c)  Effective  date.  These  regulations 
are  effective  for  taxable  years  beginning 
after  December  31, 1993. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  October  14, 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  94-28980  Filed  11-23-94;  8:45  am| 
BILLING  CODE  4830-01-U 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28  CFR  Part  0 
[AG  ORDER  No.  1932-94] 

Costs  of  Incarceration 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  provides  for 
the  collection  and  establishment  of  a  fee 
to  cover  the  cost  of  incarceration  of 
inmates  committed  to  the  custody  of  the 
Attomey  General,  and  for  the  further 
administration  of  this  procedure  by  the 
Director,  Bureau  of  Prisons.  This  rule  is 
promulgated  to  implement  newly 
enacted  statutory  authority  on 
recovering  the  costs  of  incarceration. 
The  rule  also  is  intended  to  help  ensure 
the  continued  efficient  operation  of 
federal  correctional  institutions, 
including  the  provision  of  beneficial 
programming  for  inmates. 
EFFECTIVE  DATE:  December  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room,  754, 
320  First  Street,  mv..  Washington.  DC 
20534,  telephone  (202)  514-6655. 
SUPPLEMENTARY  INFORMATION:  On  April 
5, 1994,  the  Department  of  Justice 
published  a  proposed  rule,  to  be 
codified  at  28  CFR  part  0,  providing  for 
the  assessment  and  collection  of  a  fee  to 
cover  the  costs  of  incarceration  of 
inmates  committed  to  the  custody  of  the 
Attomey  General,  and  for  the  further 
administration  of  this  procedure  by  the 
Director,  Bureau  of  Prisons.  (59  FR 
15880.)  The  other  provisions  for  the 
administration  and  collection  of  the  fee 
had  been  contained  in  a  proposed  rule 
previously  published  on  Jione  28, 1993. 
These  provisions  will  be  promulgated 
by  the  Bureau  of  Prisons  (Bureau)  in  a 
separate  document. 

Comments  on  the  proposed  rule  were 
received  from  one  individual.  A  portion 
of  these  comments  related  to  the 
provisions  previously  proposed  on  June 
28, 1993  which  are  to  appear  in  the 
Bureau's  final  mle.  These  comments  are 
noted  here  and  will  be  fully  addressed 
in  the  Bureau's  document. 

The  commenter  objected  to  the 
proposed  rule  stating  that  the  fee  was 
clearly  a  punishment  which  would  be 
additional  to  any  imposed  by  the  court. 
The  commenter  stated  that  the  basis  of 
the  proposed  mle  was  unexplained  and 
alleged  that  the  fee  would  prove  to  be 
an  economic  hardship  to  inmates,  that 
iiunates  would  be  at  greater  risk  to 
return  to  criminal  behavior  upon  release 


horn  prison,  and  that  families  of 
inmates  would  be  impoverished  through 
application  of  the  regulations.  In 
response,  the  Department  notes  that  the 
regulations  implement  the  clearly  stated 
provisions  of  the  statute  to  estabUsh  and 
collect  a  fee  to  cover  the  costs  of 
confinement.  The  statute  (Pub.  L.  102- 
395,  section  111,  106  Stat.  1828, 1842) 
and  implementing  Bureau  regulations 
also  clearly  provide  for  protection 
against  unduly  burdening  the  inmate  or 
the  inmate's  dependents,  including 
cases  where  a  judge  has  imposed  or 
waived  a  fine  pursuant  to  section  5E1.2 
(f)  and  (i)  of  the  United  States 
Sentencing  Guidelines,  or  any  successor 
provisions.  Further  discussion  of  these 
protections  arc  contained  in  the  final 
mle  to  be  published  by  the  Bureau  of 
Prisons. 

The  commenter  claimed  that  the 
proposed  rule  was  unfair  to  pretrial 
inmates  who  cannot  afford  bail.  "The 
Department  notes  that  the  statute  and 
regulations  are  not  appUcable  to  pretrial 
inmates. 

The  commenter  objected  to  the 
delegation  to  the  Director  of  Bureau  of 
Prisons  of  the  authority  to  collect  the 
fine  and  to  promulgate  all  regulations 
concerning  the  collection  of  the  fee, 
claiming  that  the  Director  did  not  have 
the  expertise  for  collecting  the  fee  and 
was  not  in  a  position  to  understand  the 
ramifications  of  imposing  the  fee.  In 
making  this  point,  the  commenter 
suggested  that  a  judge  was  better  suited 
to  understand  "*   *   *  the  ramifications 
of  this  punishment  fine  (sic]."  In 
response,  the  Department  notes  that 
existing  Bureau  regulations  on  inmate 
financial  responsibility  (see  28  CFR  part 
545,  subpart  B)  demonstrate  the 
Bureau's  expertise  in  such  matters.  As 
noted  above,  the  fee  to  cover  the  cost  of 
incarceration  is  required  under  statutory 
authority  and  further  delegation  of  this 
authority  by  the  Attomey  General 
outside  the  executive  branch,  as 
suggested  by  the  commenter,  would  be 
inappropriate. 

The  commenter  disagreed  with  the 
Attomey  General's  certification 
pursuant  to  5  U.S.C.  605(b)  that  the  mle 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  arguing  that  imprisoned  people 
may  own  small  businesses  in  whole  or 
in  part.  As  noted  in  its  response  to 
comment  in  the  April  5, 1994  proposed 
mle,  the  Attomey  General's  certification 
pursuant  to  the  Regulatory  Flexibility 
Act  (RFA),  5  U.S.C.  601-12,  is 
appropriate  in  this  case.  Inmates  and 
their  families  in  general  do  not  satisfy 
the  definition  of  a  "small  entity"  under 
the  Act.  Furthermore,  any  inmate  who 
owns  a  small  business  in  whole  or  in 
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part  is  separately  enjoined  by  Bureau 
regulations  from  conducting  such 
business  while  incarcerated. 

The  commenter  objected  to  the 
provision  treating  revocation  of  parole 
or  supervised  release  as  a  separate 
period  of  iiicarceration  for  which  a  fee 
may  be  imposed.  As  previously  noted  in 
its  response  to  comment  in  the  April  5. 
1994  proposed  rule,  the  Department 
believes  this  interpretation  is  reasonable 
because,  in  each  instance,  the  offender's 
conduct  results  in  a  distinct 
incarceration  period  and  an  additional 
expense  to  the  Attorney  General  for  the 
cost  of  the  confinement. 

The  conmienter  expressed  concern 
over  the  determination  of  the  exact  cost 
of  imprisonment,  citing  higher  figures 
allegedly  mentioned  in  news  stories. 
The  Department  notes  that  the 
determination  of  each  year's  fee  through 
computation  of  the  formula  contained  in 
§  0.96c(b)  is  designed  to  prevent  any 
confusion  over  what  is  the  cost  of 
incarceration  in  the  federal  system. 

This  rule  is  a  matter  of  internal 
department  management.  It  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  was  not  reviewed  by  the  Office 
of  Management  and  Budget  pursuant  to 
Executive  Order  12866. 

List  of  Subjects  in  28  CFK  Part  O 

Authority  delegations  (Government 
agencies).  Government  employees. 
Organization  and  functions 
(Government  agencies).  Whistleblowing. 

Accordingly,  by  virtue  of  the 
authority  vested  in  the  Attorney  General 
by  law.  including  5  U.S.C.  301  and  28 
U.S.C.  509-510.  part  O  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  ©-{AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  O  continues  to  read  as  follows: 

Authority:  5  U.S.C  301:  28  U.S.C.  509 
510,515-519. 

2.  In  subpart  Q.  a  new  §  0.96c  is 
added  to  read  as  follows: 

§  0.96c    Ck>st  of  Incarceration. 

(a)  The  Attorney  General  is  required 
to  establish  and  collect  a  fee  to  cover  the 
cost  of  one  year  of  incarceration.  These 
provisions  apply  to  any  person  who  is 
convicted  in  a  United  States  District 
Court  and  committed  to  the  custody  of 
the  Attorney  General,  and  who  begins 
service  of  sentence  on  or  after  December 
27.  1994.  For  the  purposes  of  this 
subpart,  revocation  of  parole  or 
supervised  release  shall  be  treated  as  a 
separate  period  of  incarceration  for 
which  a  fee  may  be  imposed. 


(b)  The  fee  to  cover  the  costs  of 
incarceration  shall  be  calculated  by 
dividing  the  number  representing  the 
obhgation  encountered  in  Bureau  of 
Prisons  facilities  (excluding  activation 
costs)  by  the  number  of  inmate-days 
incurred  for  the  year,  and  by  then 
multiplying  the  quotient  by  365.  The 
resulting  figure  represents  the  average 
cost  to  the  Bureau  for  confining  an 
inmate  for  one  year. 

(c)  The  Director  of  the  Bureau  of 
Prisons  is  delegated  the  authority  to 
collect  the  fee  to  cover  the  cost  of 
incarceration  from  irunates  committed 
to  the  custody  of  the  Attorney  General 
and  to  promulgate  all  regulations 
concerning  the  collection  of  the  fee. 

(d)  The  Director  shall  review  and 
determine  the  amount  of  the  fee  not  less 
than  annually  in  accordance  with  the 
formula  set  forth  in  paragraph  (b)  of  this 
secUon.  The  Director  shall  publish  each 
year's  fee  as  a  Notice  in  the  Federal 
Register. 

Dated  Novemt)er  15. 1994. 
Janet  Reno, 
A  ttomey  General. 

[FR  Doc.  94-29029  Filed  11-23-94;  8:45  am) 
nUMQ  COOE  44tO-01-M 
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DEPARTMEFfr  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 
31  CFR  Part  500 

Foreign  Assets  Control  Regulations; 
Unblocking  of  Cambodian  Assets 

AGENCY:  Office  of  Foreign  Assets 
Control.  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  Pursuant  to  the  settlement 
agreement  entered  into  on  October  6. 
1994.  between  the  Government  of  the 
United  States  and  the  Royal  Cambodian 
Government,  the  Office  of  Foreign 
Assets  Control  is  unblocking  assets  in 
which  Cambodia  or  a  national  thereof 
has  an  interest,  blocked  pursuant  to  the 
Foreign  Assets  Control  Regulations. 
EFFECTIVE  DATE:  November  25. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter.  Chief  of  Licensing  (tel  ■ 
202/622-2480).  or  William  B.  Hofftnan, 
Chief  Counsel  (tel.:  202/622-2410). 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  D.C.  20220; 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 


512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

On  January  3, 1992.  former  President 
Bush  lifted  the  trade  embargo  against 
Cambodia  and  authorized  new  financial 
and  other  transactions  with  Cambodia 
and  its  nationals.  Property  blocked  as  of 
January  2. 1994.  because  of  an  interest 
therein  of  Cambodia  or  its  nationals, 
however,  remained  blocked  pending  a 
settlement  agreement  between  the  two 
countries.  On  October  6.  1994,  a 
settlement  was  reached  between  the 
United  States  Government  and  the 
Royal  Cambodian  Government, 
providing  that  Cambodian  property  be 
unblocked.  Accordingly,  this  rule 
amends  §  500.570  of  the  Foreign  Assets 
Control  Regulations.  31  CFR  part  500.  to 
unblock  assets  in  which  there  is  an 
interest  of  Cambodia  or  a  national 
thereof  effective  November  25, 1994, 
vdth  the  exception  of  funds  blocked  in 
the  name  of  the  Exchange  Support  Fund 
for  the  Khmer  Republic  (the  "ESF"). 
ESF  funds,  representing  contributions  of 
various  countries  to  assist  in  financing 
Cambodia's  foreign  exchange  costs  of 
imports  and  related  services,  will  be 
unblocked  in  coordination  with  the 
various  donor  countries. 

The  authorization  in  §500.570  does 
not  excuse  compliance  with  any 
applicable  provision  of  law.  nor 
compliance  with  reporting  requirements 
imposed  by  general  or  specific  licenses 
with  respect  to  transactions  prior  to 
November  25.  1994.  Further,  the 
amendment  does  not  affect  penalty  or 
enforcement  proceedings  with  respect  to 
violations  of  part  500  arising  prior  to 
that  date. 

Because  the  FACR  involve  a  foreign. 
affairs  function.  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612.  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  500 

Administrative  practice  and 
procedure.  Banks,  Banking,  Cambodia. 
Finance,  Foreign  investments  in  U.S., 
Foreign  trade.  International 
organizations.  North  Korea.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Securities.  Services. 
Telecommunications.  Travel 
restrictions.  Vietnam. 


For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  500  is  amended 
as  follows: 

PART  500-FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  §§  1-44;  E.O. 
9193.  7  FR  5205.  3  CFR.  1938-1943  Comp. 
p  1174:  E.O.  9989. 13  FR  4891.  3  CFR.  1943- 
1948  Comp..  p.  748. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Section  500.570  is  revised  to  read 
as  follows: 

§  50a570    Cambodian  property  unblocked. 

All  transactions  otherwise  prohibited 
by  this  part  which  involve  property  in 
which  Cambodia  or  a  national  thereof 
has  an  interest,  other  than  property 
blocked  in  the  name  of  the  Exchange 
Support  Fund  for  the  Khmer  Republic, 
are  authorized. 

Dated:  November  l,  1994. 
Steven  I.  Pinter. 

Acting  Director,  Office  of  Foreign  Assets 
Contrvi 

Approved:  November  7. 1994. 
R.  Richard  Newcomb, 

Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  553 

Eligibility  of  Former  Prisoners  of  War 
(POWs)  for  Interment  in  Ariington 
National  Cemetery 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  biterim  Final  Rule. 


SUMMARY:  In  accordance  with  Section 
1176  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Pub.  L.  103-160.  the  Department  of  the 
Army  is  amending  the  regulations 
governing  eligjibility  for  interment  in 
Arlington  National  Cemetery  to  include 
former  prisoners  of  war  (POWs). 
DATES:  Effective  date:  November  25, 
1994.  Comments  must  be  received  not 
later  than  December  27, 1994. 
ADDRESSES:  All  comments  concerning 
this  interim  final  rule  should  be 
addressed  to  John  C.  Metzler.  Jr., 
Superintendent,  Arlington  National 


Cemetery.  Arlington,  Virginia  22211- 
5003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  C.  Metzler.  Jr.,  (703)  695-3175. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  is  amending  32 
CFR  Part  553  in  accordance  with 
Section  1176  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Pub.  L.  103-160.  That  Section  extended 
eligibility  for  interment  in  Arlington 
National  Cemetery  to  any  former 
prisoner  of  war  who,  while  a  prisoner  of 
war,  served  honorably  in  the  active 
militar>',  naval,  or  air  service  and  who 
dies  on  or  after  the  date  of  enactment  of 
the  1994  Authorization  Act  (November 
30, 1993). 

This  rule  governs  eligibility  for 
interment  in  Arlington  National 
Cemetery,  an  Army  national  cemetery 
which  is  under  the  jurisdiction  of  the 
Department  of  the  Army.  Because  the 
rule  pertains  to  a  military  function  of 
the  Department  of  the  Army,  the 
provisions  of  Executive  Order  12866  do 
not  apply.  It  is  hereby  certified  that  this 
interim  final  rule  will  not  have  a 
significant  impact  on  small  businesses 
or  governments  in  the  area. 

List  of  Subjects  in  32  CFR  Part  553 

Cemeteries,  National  Cemeteries. 

For  the  reasons  set  out  in  the 
preamble.  32  CFR  Part  553  is  amended 
as  follows: 

PART  553— ARMY  NATIONAL 
CEMETERIES 

1.  The  authority  citation  for  32  CFR 
Part  553  continues  to  read: 

Authority:  24  U.S.  Code.  Chapter  7. 

2.  In  §  553.15,  paragraphs  (f)  through 
(i)  are  redesignated  as  paragraphs  (g) 
through  (j)  and  new  paragraph  (f)  is 
added  to  read  as  follows: 

§553.15    Persons  eligible  for  burial  in 
Arlington  National  Cemetery 
•        •        •        *        • 

{f)  Any  former  prisoner  of  war  who. 
while  a  prisoner  of  war.  served 
honorably  in  the  active  military,  naval, 
or  air  service,  whose  last  period  of 
active  military,  naval,  or  air  service 
terminated  honorably  and  who  died  on 
or  after  November  30, 1993. 

(1)  The  term  "former  prisoner  of  war" 
means  a  person  who,  while  serxing  in 
the  active  military,  naval,  or  air  service, 
was  forcibly  detained  or  interned  in  line 
of  duty — 

(i)  By  an  enemy  government  or  its 
agents,  or  a  hostile  force,  dining  a 
period  of  war,  or 

(ii)  By  a  foreign  government  or  its 
agents,  or  a  hostile  force,  under 


circumstances  which  the  Secretary  of 
Veterans  Affairs  finds  to  have  been 
coinparable  to  the  circumstances  under 
which  persons  have  generally  been 
forcibly  detained  or  interned  by  enemy 
governments  during  periods  of  war. 

(2)  The  term  "active  military,  naval, 
or  air  service"  includes  active  duty,  any 
period  of  active  duty  for  training  during 
which  the  individual  concerned  was 
disabled  or  died  from  a  disease  or  injury 
incurred  or  aggravated  in  line  of  duty, 
and  any  period  of  inactive  duty  training 
during  which  the  individual  concerned 
was  disabled  or  died  from  an  injury 
incurred  or  aggravated  in  line  of  duty. 

•  •        •        •        • 

3.  In  §  553.15a,  paragraphs  (e)  through 
(h)  are  redesignated  as  paragraphs  (f) 
through  (i)  and  new  paragraph  (e)  is 
added  to  read  as  follows: 

§553.15a    Persons  eligible  for  inurnment  of 
cremated  remains  In  Columbariun  in 
Arlington  National  Cemetery. 

•  •         •         »        • 

(e)  Any  former  prisoner  of  war  who. 
while  a  prisoner  of  war.  served 
honorably  in  the  active  military,  naval, 
or  air  service,  whose  last  period  of 
active  military,  naval,  or  air  service 
terminated  honorably  and  who  died  on 
or  after  November  30,  1993. 

(1)  The  term  "former  prisoner  of  war" 
means  a  person  who,  while  ser\'ing  in 
the  active  military,  naval,  or  air  service, 
was  forcibly  detained  or  interned  in  line 
of  duty — 

(i)  By  an  enemy  government  or  its 
agents,  or  a  hostile  force,  during  a 
period  of  war;  or 

(ii)  By  a  foreign  government  or  its 
agents,  or  a  hostile  force,  under 
circumstances  which  the  SecretKrv  of 
Veterans  Affairs  finds  to  have  been 
comparable  to  the  circumstances  under 
which  persons  have  generally  been 
forcibly  detained  or  interned  by  enemy 
governments  during  periods  of  war. 

(2)  The  term  "active,  military,  naval, 
or  air  service"  includes  active  duty,  any 
period  of  active  duty  for  training  during 
which  the  individual  concerned  was 
disabled  or  died  from  a  disease  or  injury 
incurred  or  aggravated  in  line  of  duty, 
and  any  period  of  inactive  duty  training 
during  which  the  individual  concerned 
was  disabled  or  died  from  an  injury 
incurred  or  aggravated  in  line  of  duty. 
*        •        •        •        • 

Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer 
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DEPARTMENT  OF  VETERANS       • 
AFFAIRS 

38CFRPart3 
RIN2900-AG44 

Disability  Due  to  Impaired  Hearing 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
adjudication  regulations  regarding  the 
deHnition  of  disability  due  to  impaired 
hearing  to  clarify  that  it  merely  sets 
forth  the  base  criteria  for  determining 
the  point  at  which  impaired  hearing  is 
considered  a  disability.  This  document 
does  not  constitute  a  substantive  change 
to  the  regulation. 

DATES:  This  amendment  is  effective 
December  27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
England,  Chief,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Etepartment  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Washington,  DC, 
20420.  (202)  273-7212. 
SUPPLEMENTARY  INFORMATION:  The 
amendment  made  by  this  document  was 
published  as  a  proposal  in  the  Federal 
Register  of  September  16,  1993.  58  FR 
48483-4.  Interested  persons  were 
invited  to  submit  comments  on  or  before 
October  18, 1993. 

We  received  one  comment  from 
Disabled  American  Veterans.  The 
commenter  agreed  that  this  change 
ought  to  be  made  but  stated  that  this 
rulemaking  presents  VA  with  an 
opportunity  to  reexamine  the  criteria  for 
determining  the  point  at  which  hearing 
loss  is  a  disability  and  suggested  that 
VA  adopt  a  different  formula.  We 
appreciate  the  commenter's  interest  in 
this  issue.  The  suggestion,  however,  is 
clearly  beyond  the  scope  of  this 
rulemaking. 

The  information  in  the  proposed  rule 
still  provides  a  basis  for  this  final  rule. 
Accordingly,  the  proposed  rule  is 
adopted  without  change. 

Tne  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  section  603 
and  604. 


The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved:  November  18, 1994. 
lesse  Brown. 
SecKtary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A.  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  Section  3.385  is  revised  to  read  as 
follows: 

§  3.385    Disability  due  to  impaired  hearing. 
For  the  purposes  of  applying  the  laws 
administered  by  VA,  impaired  hearing 
will  be  considered  to  be  a  disability 
when  the  auditory  threshold  in  any  of 
the  frequencies  500. 1000.  2000,  3000, 
4000  Hertz  is  40  decibels  or  greater;  or 
when  the  auditory  thresholds  for  at  least 
three  of  the  frequencies  500, 1000,  2000, 
3000,  or  4000  Hertz  are  26  decibels  or 
greater;  or  when  speech  recognition 
scores  using  the  Maryland  CNC  Test  are 
less  than  94  percent. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 
[FRL-5108-2] 

0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act;  Fuels  and 
Fuel  Additives  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  this  notice 
displays  the  Office  of  Management  and 
Budget  (OMB)  control  numbers  issued 
under  the  Paperwork  Reduction  Act 
(PRA)  for  the  Fuels  and  Fuel  Additives 
Registration  Regulations,  Final  Rule,  as 
published  in  the  Federal  Register  on 
June  27. 1994. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  November  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
M.  Helmer,  Regulation  Development 
and  Support  Division,  U.S. 
Environmental  Protection  Agency.  2565 
Plymouth  Road,  Ann  Arbor,  Michigan, 
48105.  phone:  (313)  741-7825. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
today  amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  Today's 
amendment  updates  the  table  to 
accurately  display  those  information 
requirements  promulgated  under  the 
Fuels  and  Fuel  Additives  Registration 
Regulations,  Final  Rule  which  appeared 
in  the  Federal  Register  on  June  27, 1994 
(59  FR  33042).  The  affected  regulations 
are  codified  at  40  CFR  Part  79.  EPA  will 
continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  Part  9  of  the 
Agency's  regulations,  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  the  section  numbers  with 
reporting  and  recordkeeping 
requirements,  and  the  current  OMB 
control  numbers.  This  display  of  the 
OMB  control  number  and  its  subsequent 
codification  in  the  Code  of  Federal 
Regulations  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  1320. 

The  ICRs  were  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3). 

List  of  Subjects  in  40  CFR  Fart  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  14, 1994. 
Carol  M.  Browno', 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  Part  9  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

a.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  etseq.,  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006.  2601-2671: 


21  U.S.C  331j.  346a,  348;  31  U.S.C  9701:  33 
U.S.C  1251  etseq..  1311, 1313d.  1314, 1321, 
1326, 1330, 1344. 1345  (d)  and  (e).  1361;  E.O. 
11735.  38  FR  21243.  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C  241,  242b.  243,  246, 
300f,  300g,  300g-l,  300g-2,  300g-3,  300g-4, 
300g-5,  300g-6,  300)-l,  300^2,  300J-3,  300j- 
4.  300J-9.  1857  et  seq.,  6901-6992k.  7401- 
7671q,  7542,  9601-9657,  11023,  11048. 

b.  Section  9.1  is  amended  by  adding 
the  new  entries  to  the  table  under.the 
indicated  heading  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Pap«fwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


PART  79— REGISTRATION  OF  FUELS  AND 
FUEL  AOOmVES 


79.51  (a),  (c),  (d),  (g),  (h)  2060-01 50 

79.52  „ „....  2060-0150 

79.57(a)(5)  _ 2060-0150 

79.57(0(5)  2060-0150 

79.58(e) 2060-0150 

79.59(b)-(d)  2060-0150 

79.60  „ „ 2060-0150 

79.61(e) 2060-0150 

79.62-79.68  2060-0297 
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40  CFR  Part  70 
[WY-001;  FRL-5112-1] 

Withdrawal  for  Operating  Permit 
Program;  State  of  Wyoming 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Ehie  to  adverse  comments. 
EPA  is  withdrawing  the  direct  final  rule 
published  in  the  Federal  Register  on 
September  23, 1994  (59  FR  48802) 
promulgating  interim  approval  of  the 
Operating  Permit  Program  submitted  by 
•he  State  of  Wyoming  for  the  purpose  of 
complying  with  federal  requirements 
which  mandate  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources.  As 
stated  in  the  Federal  Register  notice,  if 
adverse  or  critical  comments  were 
received  by  October  24, 1994,  the 
effective  date  would  be  delayed  and 
timely  notice  would  be  published  in  the 
Federal  Register.  Therefore,  due  to 
receiving  adverse  comments  within  the 
comment  period.  EPA  is  withdrawing 


the  final  rule  (which  will  delay  the 
effective  date  of  the  Wyoming  Operating 
Permit  Program)  and  will  address  all 
public  comments  received  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  also  published  in 
September  23, 1994  (59  FR  48845).  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 
DATES:  This  withdrawal  of  rulemaking 
becomes  effective  November  21. 1994. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  September  23. 1994  Federal 
Register,  and  in  the  proposed  rule  in  the 
September  23, 1994  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  8ART-AP,  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202,  (303)  294-7539. 

List  of  Subjects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control, 
En\'ironmental  Protection, 
Intergovernmental  relations.  Operating 
permits,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  Novemba  17, 1994. 

Wimam  P.  YeUowtaU, 

Regional  Administrator. 

IFR  Doc  94-28975  Filed  11-21-94;  12:55 
pro) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-45 
[FPMR  Amendment  H-191] 
RIN  3090-AF48 

Contract  Disputes  In  the  Sale  of 
Government  Personal  Property 

agency:  Federal  Supply  Service.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  provides 
guidance  regarding  contract  disputes. 
The  intended  effect  of  this  action  is  to 
ensure  uniformity  of  application  by  all 
agencies. 

EFFECTIVE  DATE:  November  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grant  E.  Beattie,  Acting  Director, 
Property  Management  Division  (703- 
305-7240). 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866. 


Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  (^Subjects  in  41  CFR  101-45 

Government  property  management, 
Metals.  Surplus  Government  property. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Part  101-45  is 
amended  as  follows: 

PART  101-45— SALE, 
ABANDONMENT,  OR  DESTRUCTION 
OF  PERSONAL  PROPERTY 

1.  The  authority  citation  for  Part  101- 
45  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C  486(c).I 

2.  Subpart  101-45.4  is  added  to  read 
as  follows: 

Subpart  101-45.4— Contract  Disputes 

Sec. 

101-45.400    Scope  of  subpart. 

101-45.401     The  dispute  clause. 

101— 15  402    Alternative  disputes  resolution. 

Subpart  101-45.4— Contract  Disputes 

§101-45.400    Scope  of  subpart 

This  subpart  provides  guidance 
regarding  contract  claims  and  appeals 
relating  to  contracts  for  the  sale  of 
personal  property  under  the  Contract 
Disputes  Act  of  1978,  as  amended,  (41 
U.S.C.  601-613).  Contracting  agencies 
should  seek  guidance  from  the  Contract 
Disputes  Aa  (the  Act)  and  Federal 
Acquisition  Regulation  (FAR)  48  CFR 
Part  33.  The  Act  applies  to  all  contracts 
entered  into  by  executive  agencies  for 
the  sale  of  personal  property,  except  the 
following: 

(a)  Contracts  with  a  foreign 
government  or  agency  of  that 
government  when  the  agency  head 
determines  that  application  of  the  Act  to 
the  contract  would  not  be  in  the  public 
interest, 

(b)  Contracts  with  an  international 
organization  or  a  subsidiary  body  of  that 
organization,  if  the  agency  head 
determines  that  the  application  of  the 
Act  to  the  contract  would  not  be  in  the 
public  interest,  and 

(c)  Contracts  of  the  Tennessee  Valley 
Authority  unless  such  contracts  coiitain 
a  disputes  clause  requiring  dispute 
resolution  via  an  administrative  process. 

§  1 01  -45.401    Th«  disputes  clause. 

The  disputes  clause  contained  at  48 
CFR  52.233-1  must  be  included  in  all 
solicitations  and  contracts  for  the  sale  of 
personal  property  unless  the  exceptions 
in  §  101^5.400  apply. 
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§101-45.402    Alternative  disputes 
resolution. 

The  Government's  policy  is  to  try  to 
resolve  all  contractual  issues  in 
controversy  by  mutual  agreement  at  the 
contracting  officer's  level.  Agencies  are 
encouraged  to  use  alternative  dispute 
resolution  (ADR)  procedures  to  the 
maximum  extent  practicable  in 
accordance  with  the  authority  and  the 
requirements  of  the  Administrative 
Disputes  Resolution  Act  (Pub.  L.  101- 
522)  and  agency  policies. 

Dated:  November  4, 1994. 
Julia  M.  Stasch. 

Acting  Administrator  of  General  Services. 
[FR  Doc.  94-28869  Filed  11-23-94;  8:45  am] 
BILUNQ  COOE  88»-24-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart2 

[GEN  Docket  No.  90-66] 

Mobile-Satellite  Service;  Correction 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Correcting  amendments. 


SUMMARY:  This  dociunent  contains 
corrections  to  the  final  regulations, 
which  were  published  Wednesday,  June 
30, 1993,  (58  FR  34920).  The  regulations 
related  to  the  allocation  of  additional 
spectrum  to  the  mobile-satellite  service. 

EFFECTIVE  DATE:  November  25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Mooring,  Office  of  Engineering  and 
Technology.  (202)  653-8114. 

SUPPt.EMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleadmg  and  are  in  need  of 
clarification. 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocation.  General  rules 
and  regulations.  Radio. 

Accordingly.  47  CFR  Fart  2  is 
corrected  by  making  the  following 
correcting  amendments: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303,  and  307  of  thw 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154,  302,  303,  and  307, 
unless  otherwise  noted. 

§2.106    [Corrected] 

2.  In  §  2.106,  in  Columns  (4)  through 
(7)  of  the  Table  of  Frequency 
Allocations,  in  the  1530-1535  MHz 
band,  remove  the  horizontal  line 
separating  the  footnotes  from  the 
allocations. 

3.  In  §  2.106,  in  Columns  (1)  through 
(7)  of  the  Table  of  Frequency 
Allocations,  an  entry  for  the  1535-1544 
MHz  band  is  added  in  numerical  order 
to  read  as  follows: 

§  2.106    Table  of  Frequency  Allocations. 


International  tat)le 


United  States  table 


Region  1 -allocation 
MHz 


(1) 


Region  2-alloca- 
tionMHz 

(2) 


Region  3-alloca- 
tion  MHz 

(3) 


Government  Non-Government 


FCC  use  designators 


Allocation  MHz 
(4) 


Allocation  MHz 
(5) 


Rule  part(s) 
(6) 


Special-use  fre- 
querKies 

(7) 


1535-1544  MARI- 
TIME MOBILE- 
SATELLITE 
(space-to-Earth). 
Land  Mobile-Sat- 
ellite (space-to- 
Earth)  726B. 

722,  726A,  726C, 
7260,  727. 


1535-1544  MARI- 
TIME MOBILE- 
SATELUTE 
(space-to- 
Earth).  Land 
MotMle-Satellite 
(space-to-Earth) 
726B. 

722.  726A,  726C, 
726D.  727. 


4.  In  §  2.106,  in  Columns  (4)  through 
(7)  of  the  Table  of  Frequency 
Allocations,  in  the  1626.5-1645.5  MHz 
band,  remove  two  horizontal  lines 
separating  the  footnotes  from  the 
allocations. 

5.  In  §  2.106,  in  Columns  (1)  through 
(3)  of  the  Table  of  Frequency 
Allocations,  add  a  horizontal  line 
between  the  1646.5-1656.5  MHz  band 
and  die  1656.5-1660  MHz  band. 

Federal  Communications  Commission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  94-28911  Filed  11-23-94;  8:45  am) 
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1535-1544  MARI- 
TIME MOBILE- 
SATELLITE 
(space-to- 
Earth).  Land 
Mobile-Satellite 
(space-to-Earth) 
726B. 

722,  726A,  726C, 
726D.  727. 


1535-1544  MARI- 
TIME MOBILE- 
SATELLITE 
(space-to- 
Earth).  MO- 
BILE-SAT- 
ELUTE  (space- 
to-Earth). 

722,  726A,  US315 


1535-1544  MARI- 
TIME MOBILE- 
SATELLITE 
(space-to- 
Earth).  MO- 
BILE-SAT- 
ELLITE (space- 
to-Earth). 

722,  726A,  US315 


MARITIME  (80). 
SATELLITE 
COMMUNICA- 
TIONS (25). 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  219 
pocket  No.  RSOR-6;  Notice  No.  4(q 
RIN  213(>-AA81 

Alcohol  Testing;  Amended 
Implementation  Dates  for  Pre- 
Employment  Alcohol  Testing  and 
Mandatory  Reasonable  Suspicion 
Testing 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  FRA  amends  the 
implementation  dates  for  pre- 
employment  alcohol  testing  and 
mandatory  reasonable  suspicion  testing 
to  allow  Class  II  and  Qass  HI  railroads 
to  implement  these  types  of  testing 
simultaneously  with  random  alcohol 
testing  (on  July  1,  1995,  and  January  1, 
1996,  respectively).  This  new 
implementation  schedule  provides  more 
time  for  smaller  railroads  to  phase-in 
alcohol  testing. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  1, 1995. 

ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Docket 


No.  RSOR-6.  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  400  7th  Street,  S.W.. 
Room  8201.  Washington.  D.C..  20590. 
FOB  FURTHER  INFORMATION  CONTACT:  D. 
Lamar  Allen,  Alcohol  and  Drug  Program 
Manager  (RRS-11),  Office  of  Safety. 
FRA.  Washington,  D.C.  20590 
(Telephone:  (202)  366-0127)  or  Patricia 
V.  Sun,  Trial  Attorney  (RCC-30),  Office 
of  Chief  Coimsel,  FRA,  Washington, 
D.C.  20590  (Telephone:  (202)  366- 
4002). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  15. 1994.  FRA  issued  a 
final  rule  [59  FR  74481  establishing  a 
railroad  industry  alcobol  misuse 
prevention  program.  For  random 
alcohol  testing  only,  FRA  adopted  a 
three-tier  implementation  schedule, 
similar  to  the  one  used  to  phase-in 
random  drug  testing.  All  other  types  of' 
alcohol  testing  (pre-employment,  return 
to  service,  follow-up,  and  mandatory 
reasonable  suspicion  testing  for  both 
alcohol  and  drugs)  were  to  begin  on 
January  1. 1995,  for  all  classes  of 
railroads. 

In  response  to  a  Petition  for 
Reconsideration  filed  by  the  American 
Short  Line  Railroad  Association 
(ASLRA)  on  April  15, 1994,  FRA  has 
decided  to  allow  Class  11  and  Class  III 
railroads  to  phase-in  pre-employment 
alcohol  testing  and  mandatory 
reasonable  suspicion  testing  according 
to  the  implementation  schedule 
previously  established  for  random 
alcohol  testing.  Thus,  Class  II  railroads 
must  now  implement  pre-employment 
alcohol  testing  and  mandatory 
reasonable  suspicion  testing  together 
with  random  alcohol  testing  beginning 
on  July  1, 1995,  and  Class  III  railroads 
must  now  implement  pre-employment 
alcohol  testing,  mandator^'  reasonable 
suspicion  testing,  and  random  alcohol 
testing  beginning  on  January  1, 1996. 
FRA  anticipates  that  there  will  be  few. 
if  any,  return  to  service  or  follow-up 
alcohol  tests  until  implementation  of 
mandatory  reasonable  suspicion  and 
random  alcohol  testing  is  completed, 
and  that  any  tests  that  occur  before 
implementation  will  presumably  be 
under  railroad  authority.  The 
implementation  date  for  return  to 
service  or  follow-up  alcohol  testing 
therefore  remains  January  1. 1995.  The 
amended  implementation  dates  in  this 
rule  allow  smaller  railroads  more  time 
to  purchase  evidential  breath  testing 
devices,  make  contractual  arrangements 
and  train  supervisors  on  the  new  testing 
requirements.  This  amendment  also 
conforms  FRA's  implementation  dates 


to  those  adopted  by  other  operating 
administrations. 

This  rule  does  not  change  the 
implementation  schedule  for  Class  I 
railroads.  As  before.  Class  I  railroads 
must  implement  all  types  of  alcohol 
testing,  including  mandatory  reasonable 
suspicion  testing  according  to  the  new 
procedures  now  contained  in 
§  219.303(b)  (see  discussion  below), 
beginning  on  January  1. 1995.  A  railroad 
may  not  implement  pre-employment 
alcohol  testing  or  mandatory  reasonable 
suspicion  testing  before  its  specified 
implementation  date,  and  may  not.  of 
course,  implement  random  alcohol 
testing  imtil  its  plan  has  been  approved 
by  FRA.  The  schedule  for  submission  of 
random  alcohol  testing  plans  remains 
the  same:  Class  I  railroads  must  submit 
their  plans  by  August  15. 1994;  Class  II 
railroads  must  submit  by  February  15, 
1995;  and  Class  III  railroads  must 
submit  by  August  15. 1994. 

Although  Class  II  and  Class  III 
railroads  may  not  conduct  mandatory- 
reasonable  suspicion  testing  before  their 
respective  implementation  dates,  they 
continue  to  be  responsible  for  enforcing 
FRA's  existing  prohibitions  against 
alcohol  misuse  and  must  enforce  the 
new  prohibitions  contained  in  FRA's 
alcohol  rule  beginning  on  January  1. 
1995.  To  enable  smaller  railroads  to 
fulfill  this  responsibility.  FRA  will 
allow  Class  Us  and  Ills  to  continue  to 
use  existing  for  cause  alcohol  test 
procedures  and  safeguards  currently  in 
§  219.303  until  their  respective 
deadlines  for  implementation  of 
mandatory  reasonable  suspicion  testing. 
These  procedures  were  to  be  deleted 
effective  January  1. 1995;  FRA  will 
instead  continue  them  in  force  as 
paragraphs  (c)  through  (e)  of  §  219.303 
until  January  1. 1996.  the  deadline  for 
Class  Ills  to  implement  mandatory 
reasonable  suspicion  testing  and  switch 
to  the  new  procedures,  now  in 
paragraph  (b).  Class  lis  and  Ills  also,  of 
course,  remain  free  to  conduct 
reasonable  suspicion  tests  under  their 
own  authority  until  they  are  required  to 
implement  mandatory  reasonable 
suspicion  testing. 

Executive  Order  12866  and  DOT 
Regulatory  Policy  and  Pcpcedures 

FRA  has  determined  that  this  rule  is 
nonsignificant  under  Executive  Order 
12866  and  under  the  Department  of 
Transportation's  Regulatory  Policy  and 
Procedures. 

The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensiu"e  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 


Government  regulations.  FRA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  si  bstantial 
number  of  small  entities. 

Federalism  Implications 

This  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
FRA  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  assessment. 

Paperwork  Reduction  Act 

This  rule  does  not  change  any 
previously  approved  information 
collection  requirements. 

List  of  Subjects  in  49  CFR  Part  219 

Alcohol  and  drug  abuse.  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble.  FRA  amends  49  CFR  part 
219  as  follows: 

PART  219-CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

% 

1.  The  authority  citation  for  Part  219 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107.  20111- 
20113.  20140,  21301  and  21304;  Pub.  L.  103- 
272  (July  5. 1994);  and  49  CFR  1.49(m). 

2.  Part  219  is  amended  by  revising 
§  219.303  to  read  as  follows: 

§219.303    Alcohol  test  procedures  and 
safeguards. 

(a)(1)  Each  Class  I  railroad  (including 
the  National  Railroad  Passenger 
Corporation)  and  each  railroad 
providing  commuter  passenger  ser\lce 
shall  implement  mandatory  reasonable 
suspicion  testing  according  to  the 
procedures  listed  in  paragraph  (b)  of 
this  section  beginning  on  January- 1, 
1995. 

(2)  Each  Class  II  railroad  shall 
implement  mandatory  reasonable 
suspicion  testing  according  to  the 
procedures  listed  in  paragraph  (b)  of 
this  section  beginning  on  July  1, 1995. 
Prior  to  that  date,  a  Class  II  railroad  may 
use  the  procedures  described  in 
paragraphs  (c)  through  (e)  of  this 
section. 

(3)  Each  Class  III  railroad  (including 
a  switching  and  terminal  or  other 
railroad  not  otherwise  classified)  shall 
implement  mandatory  reasonable 
suspicion  testing  according  to  the 
procedures  listed  in  paragraph  (b)  of 
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this  section  beg7Jining  on  |anuary  1, 
1996.  Prior  to  that  date^  a  Class  III 
railroad  may  use  the  procedures 
described  in  paragraphs  (c)  through  (e} 
of  this  section. 

(4)  In  the  case  of  a  railroad 
commencing  operations  after  January  1, 
1996,  the  railroad  shall  implement 
mandatory  reasonable  suspicimi  testing 
not  later  than  the  expiration  of  60  days 
from  approval  by  the  Administrator  of 
the  railroad's  random  testing  programs. 

(b)  As  provided  for  in  subparagraph 
(aKl)  of  this  sectiwi,  the  conduct  of 
akohol  testing  undw  this  subpart  is 
governed  by  Subpart  H  of  this  part  and 
Part  40  of  Subtitle  A  of  this  title. 

(c)  As  provided  for  in  subparagraphs 
(a)(2)  and  (a)(3)  of  this  section,  and 
except  as  provided  in  paragraph  (f),  the 
following  conditions  apply  to  breath 
testing  authorized  by  this  subpart. 

(1)  Testing  devices  shall  be  selected 
from  among  those  listed  on  the 
Conforming  Products  List  of  Evidential 
Breath  Measurement  Devices  amended 
and  published  in  the  Federal  Register 
from  time  to  time  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  Department  of 
Transportation. 

(2)  Each  device  shall  be  properly 
maintained  and  shall  be  calibrated  or 
verified  as^  correct  calibration  by  use 
of  a  breath  alcohol  simulator  (calibrating 
unit)  listed  on  the  NHTSA  Conforming 
Products  List  of  Calibrating  Units  for 
Breath  Alcohol  Testers  (as  amended  and 
published)  with  sufficient  frequency  to 
ensure  the  accuracy  of  the  device 
(within  plus  or  minus  .01  percent),  but 
not  less  frequently  than  provided  in  the 
manufacturer's  instructions. 

(3)  Tests  shall  be  conducted  by  a 
trained  and  qualified  operator.  The 
operator  shall  have  received  training  on 
the  operational  principles  of  the 
particular  instrument  employed  and 
practical  experience  in  the  operation  of 
the  device  and  use  of  the  breath  alcohol 
calibrating  unit.  A  copy  of  the  training 
program  shall  be  filed  with  FRA  in 
conjunction  with  the  filing  required  bv 
§217.11  of  this  title. 

(4)  Tests  shall  be  conducted  in 
accordance  with  procedures  specified 
by  the  manufacturer  of  the  testing 
device,  consistent  with  sound  technical 
judgment,  and  shall  include  appropriate 
restrictions  on  ambient  air  temperature. 

(5)  If  an  initial  test  is  positive,  the 
employee  shall  be  tested  again  after  the 
expiration  of  a  period  of  not  less  than 
15  minutes,  in  order  to  confirm  that  the 
test  has  properly  measured  the  alcohol 
content  of  deep  lung  air. 

(d)  Because  of  the  inherent  limitations 
of  the  instrumentation,  any  indicated 


breath  test  resuh  of  less  than  .02  percent 
shall  be  deemed  a  negative  test. 

(e)(1)  In  any  case  wnere  a  breath  test 
is  intended  for  use  in  the  railroad 
disciplinary  process  and  the  result  is 
positive,  the  employee  shall  be  given 
the  prompt  opportunity  to  provide  a 
blood  sample  at  an  independent 
medical  facility  for  analysis  by  a 
competent  independent  laboratory.  The 
railroad  shall  provide  the  required 
transportation  to  facilitate  the  blood 
test. 

(2)  A  blood  test  under  this  section 
shall  conform  to  the  following 
standards: 

(i)  The  specimen  shall  be  collected  in 
a  medically  acceptable  manner  by  a 
qualified  medical  professional  or 
technician  using  a  non-ethanol  swab 
and  shall  be  deposited  into  a  single-use 
sterile  vacuum  tube  containing  at  least 
one  percent  sodium  fluoride  (and  an 
anticoagulant). 

(ii)  while  the  specimen  remains  in 
full  view  of  the  employee,  the  specimen 
shall  be  clearly  labeled  with  the 
employee's  name  and/ or  a  unique 
identifying  number  and  shall  be  sealed 
with  a  tamperproof  seal 

(iii)  The  sample  shall  be  handled  in 
accordance  with  chain  of  custody 
procedures  from  the  point  of  collection 
through  analysis  and  secure  storage  at 
the  laboratory. 

(iv)  The  sample  shall  be  screened  for 
alcohol  only  by  a  method  reliable  at  a 
detection  limit  of  not  higher  than  .02 
percent.  Any  presumptive  positive  shall 
be  confirmed  by  gas  chromatography 
with  a  suitable  internal  standard.  The 
screening  rim  shall  include  at  least  10% 
quality  control  samples.  The 
confirmation  run  shall  include  ethanol 
standards  (including  an  ethanol 
standard  certified  against  or  traceable  to 
a  primary  standard),  at  least  one  blank 
specimen,  other  appropriate  volatiles 
(e.g.,  isopropanol),  and  at  least  one 
control  purchased  commercially  or 
provided  through  an  external  quality 
control  program.  Results  decla^ 
positive  on  confirmation  shall  be 
consistent  with  pre-establis-hed  criteria 
for  retention  time  of  internal  and 
external  standards.  Blood  alcohol 
concentration  shall  be  reported  only  at 
values  of  .02  percent  or  greater  within 
the  linear  portion  of  the  standard  curve. 
Unconfirmed  presumptive  positive 
results  and  values  below  .02  percent 
shall  be  reported  as  negative.  Any 
quantitations  to  the  third  digit  shall  be 
rounded  downward  to  two  digits  (i.e., 
.238%  to  .23%). 

(v)  The  remaining  portion  of  any 
specimen  testing  positive  shall  be 
retained  in  seciire  frozen  storage  for  at 
least  one  year,  and  the  employee  shall 


have  the  right  to  request  a  retest  of  the 
specimen  at  a  competent  independent 
laboratory  within  60  days  of  the  date  of 
the  laboratory  report. 

(vi)  Test  results  shall  be  reported  to 
the  Medical  Review  Officer  who  shall 
review  and  act  upon  the  results  in  the 
same  manner  provided  for  drug  urine 
testing  in  Subpart  H  of  this  part,  except 
that  fully  quantitated  results  shall  be 
made  available  to  the  employer 
representative. 

(3)  If  the  blood  test  under  this  section 
is  reported  as  negative,  the  breath  test 
shall  be  deemed  negative  for  all 
purposes. 

(1)(1)  Under  the  circumstances  set 
forth  in  §  219.301,  a  railroad  may 
require  an  employee  to  participate  in  a 
breath  alcohol  screening  test  solely  for 
the  purpose  of  determining  whether  the 
conduct  of  a  test  meeting  the  criteria  of 
paragraph  (a)  is  indicated.  If  the 
screening  test  is  negative  within  the 
meaning  of  paragraph  (b),  the  employee 
shall  not  be  required  to  submit  to 
further  breath  testing  under  this  subpart. 
If  the  screening  test  is  positive,  no 
consequence  shall  attach  except  that  the 
employee  may  be  removed  from  covered 
service  for  the  period  necessary  to 
conduct  a  breath  test  meeting  the 
criteria  of  paragraph  (a). 

(2)  Except  as  provided  in  paragraph 
(d)(2)(iii)  of  this  section,  the  conduct  of 
a  screening  test  under  paragraph  (d)(1) 
of  this  section  does  not  excuse  full 
compliance  with  paragraph  (a)  of  this 
section  with  respect  to  any  breath  test 
procedure  which  is  then  undertaken.  If 
a  screening  test  is  positive,  the 
following  procedures  govern: 

(i)  An  initial  breath  test  shall  be 
conducted  meeting  the  criteria  of 
paragraph  (a)  of  this  section. 

(ii)  If  that  test  is  positive,  a  second 
breath  test  shall  be  conducted  meeting 
the  criteria  of  paragraph  (a)  of  this 
section. 

(iii)  The  second  test  meeting  the 
criteria  of  section  (a)  of  this  section 
must  be  conducted  at  least  15  minutes 
after  the  positive  screening  test 
conducted  under  paragraph  (d)(1)  of  this 
section.  However,  since  a  waiting  period 
of  15  minutes  is  sufficient  to  j)ermit  the 
dissipation  of  any  alcohol  in  the  mouth, 
the  requirement  of  paragraph  (a)(5)  of 
this  section  that  there  be  a  period  of  at 
least  15  minutes  between  the  two  tests 
meeting  the  criteria  of  paragraph  (a)  of 
this  section  does  not  apply. 

3.  Section  219.501,  as  published  at  59 
FR  7462,  February  15,  1994.  js  amended 
by  adding  a  new  paragraph  (a),  deleting 
paragraph  (e),  redesignating  existing 
paragraphs  (a)  through  (d)  as  paragraphs 
(b)  through  (e),  and  revising  newly 
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designated  paragraphs  (b)  through  (e)  as 

follows: 

§  219.501    Pre-employment  tests. 

(a)(1)  Each  Class  I  railroad  (including 
tlie  National  Railroad  Passenger 
Corporation)  and  each  railroad 
providing  commuter  passenger  service 
shall  implement  pre-employment 
alcohol  testing  begiiuiing  on  January  1, 
1995. 

(2)  Each  Class  II  railroad  shall 
implement  pre-employment  alcohol 
testing  beginning  on  July  1, 1995. 

(3)  Each  Class  III  railroad  (including 
a  switching  and  terminal  or  other 
railroad  not  otherwise  classified)  shall 
implement  pre-employment  alcohol 
testing  begiiming  on  January  1, 1996. 

(4)  In  the  case  of  a  railroad 
commencing  operations  after  January  1, 
1996,  the  railroad  shall  implement  pre- 
employment  alcohol  testing  not  later 
than  the  expiration  of  60  days  from 
approval  by  the  Admirustrator  of  the 
railroad's  random  testing  programs. 

(b)  Prior  to  the  first  time  a  covered 
employee  performs  covered  service  for  a 
railroad,  the  employee  shall  undergo 
testing  for  alcohol  and  drugs.  No 
railroad  shall  allow  a  covered  employee 
to  perform  covered  service,  unless  the 
employee  has  been  administered  an 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  .04 
and  has  been  administered  a  test  for 
drugs  with  a  result  that  did  not  indicate 
the  misuse  of  controlled  substances. 
This  requirement  shall  apply  to  final 
applicants  for  employment  and  to 
employees  seeking  to  transfer  for  the 
first  time  from  non-covered  service  to 
duties  involving  covered  service.  If  the 
test  result  of  a  final  applicant  for  pre- 
employment  indicates  an  alcohol 
content  of  .02  or  greater,  the  provisions 
of  paragraph  (b)  of  this  section  shall 
apoly. 

(c)  No  final  applicant  for  emplojinent 
tested  under  the  provisions  of  this  part 
who  is  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less 
than  .04  shall  perform  safety-sensitive 
functions  for  a  railroad,  nor  shall  a 
railroad  permit  the  applicant  to  perform 
safety-sensitive  functions,  until  the 
applicant's  alcohol  concentration 
measures  less  than  .02. 

(d)  Tests  shall  be  accomplished 
through  breath  analysis  and  analysis  of 
urine  samples.  The  conduct  of  breath 
alcohol  testing  and  urine  drug  testing 
under  this  subpart  is  governed  by 
Subpart  H  of  this  part  and  Part  40  of 
Subtitle  A  of  this  title. 

(e)  As  used  in  Subpart  H  with  respect 
to  a  test  required  under  this  subpart,  the 
term  covered  employee  includes  an 
applicant  for  pre-employment  testing 


only.  In  the  case  of  an  appUcant  who 
declines  to  be  tested  and  withdraws  the 
application  for  employment,  no  record 
shall  be  maintained  of  the  declination. 

Issued  in  Washington,  D.C  on  November 
17, 1994. 

Jolene  M.  Molitoris. 

Administrator.  Federal  Railroad 
Administration. 

(PR  Doc.  94-28915  Filed  11-23-94;  8:45  am) 
BILUNO  CODE  4910-Oe-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC04 

Endangered  and  Threatened  Wildlife 
and  Plants;  Two  Puerto  Rican  Trees 
Detenmlned  To  Be  Endangered 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  Eugenia 
haematocarpa  (uvillo)  and  Pleodendron 
macranthum  (chupacallos)  to  be 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  Both  species  are  small  trees 
endemic  to  Puerto  Rico.  They  are 
variously  threatened  by  habitat 
destruction  and  modification,  forest 
management  practices,  hurricane 
damage,  restricted  distribution,  and 
possible  collection.  This  final  rule 
implements  Federal  protection  and 
recovery  provisions  for  these  species  as 
provided  by  the  Act. 
EFFECTIVE  DATE:  December  27. 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Caribbean  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
491,  Boqueron,  Puerto  Rico  00622;  and 
the  Service's  Southeast  Regional  Office. 
1875  Century  Boulevard.  Atlanta, 
Georgia  30345-3301. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eugcnio  Santiago- Valentin  at  the 
Caribbean  Field  Office  address  (809/ 
851-7297)  or  Mr.  Dave  Flemming  at  the 
Atlanta  Regional  Office  address  (404/ 
679-7096). 

SUPPLEMENTARY  INFORMATION: 

Background 

Eugenia  haematocarpa  was  first 
collected  in  1939  from  Barrio  Maizales 
in  the  municipality  of  Naguabo  by 
Leslie  R.  Holdridge  but  was  named  in 
1963,  24  years  later,  by  Henri  Alain 


Liogier  (Little  et  al.  1974;  Proctor,  pers. 
comm.).  Since  then,  subsequent 
collections  have  been  made  from  the  El 
Verde  area  of  the  Luquillo  mountains, 
and  it  was  also  recently  discovered  (in 
1990)  from  a  privately-owned  property 
located  adjacent  to  the  Carite 
Commonwealth  Forest. 

Eugenia  haematocarpa  is  a  small  tree. 
6  meters  (20  feet)  tall  and  12-13 
centimeters  (4.8-5.2  inches)  in 
diameter.  The  elliptic  leathery  leaves 
are  13-18  centimeters  (5.2-7.2  inches) 
long.  6-8  centimeters  (2.4-3.2  inches) 
wide,  almost  stalkless.  hairless,  dull 
dark  green  on  the  upper  surface,  and 
light  green  beneath.  Blades  contain 
many  slender,  slightly  raised  side  veins, 
forming  a  prominent  network.  The 
flowers  are  produced  on  trunks,  with 
slender,  nearly  equal  stalks.  Flowers 
have  a  four-lobed  rounded  calyx,  1 
millimeter  (.04  inch)  long;  four  rounded 
light  pink  petals  3  millimeters  (.12  inch) 
long;  and  numerous  stamens.  TTie  fruit 
is  a  dark  red,  round  berry  2.3-2.9 
centimeters  (.9-1.1  inch)  in  diameter, 
containing  a  1.6  centimeter  (.6  inch) 
diameter  seed. 

Eugenia  haematocarpa  is  known  from 
five  localities  in  the  wet  montane  forests 
of  the  Sierra  de  Luquillo  and  Sierra  de 
Cayey.  Less  than  50  plants  are  known 
from  four  populations  within  the 
Caribbean  National  Forest,  managed  by 
the  U.S.  Forest  Service.  A  population  of 
approximately  15  plants  occurs  on 
private  property  adjacent  to  the  Carite 
Commonwealth  Forest  in  the  Sierra  de 
Cayey.  The  populations  within  the 
Caribbean  National  Forest  may  be 
affected  by  forest  management  practices. 
The  population  on  private  land  may  be 
affected  by  clearing  of  the  vegetation. 
All  the  localities  where  the  species 
occurs  were  impacted  by  Hurricane 
Hugo  in  1989.  The  fact  that  the  species 
produces  edible  fruits  could  make  it  an 
attractive  one  for  collecting. 

Pleodendron  macranthum  was 
discovered  by  the  French  botanist 
August  Plee  in  1822-1823  and  was  first 
described  by  Baillon  under  the  genus 
Cinnamodendron.  In  1889  vanTieghem 
placed  the  species  in  the  current  genus, 
which  honors  its  first  collector  (Vivaldi 
et  al.  1981.) 

Pleodendron  macranthum  is  an 
evergreen  tree  reaching  10  meters  (33 
feet)  in  height,  with  leathery,  alternate, 
simple  leaves  about  8.5-12.5 
centimeters  (3.5-5.0  inches)  long  and 
4.5-5.0  centimeters  (1.7-2  inches)  wide. 
The  blades  are  elUptic  with  the  upper 
surface  dark  shiny  green  and  the 
midvein  sunken.  The  lower  surface  is 
pale  green  with  a  prominent  mid  vein 
and  with  fine,  parallel  side  veins.  The 
leafstalks  are  about  7  millimeters  (.25 
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inch)  long.  The  whitish  bisexual  flowers 
are  solitary  and  axillary,  2  centimeters 
(.8  inch)  wide  and  with  a  2.5  centimeter 
(1  inch)  long  flower  stalk.  The  cup- 
shaped  calyx  is  persistent  in  the  fruit, 
and  the  corolla  contains  12  petals.  The 
aromatic  purplish  black  fruit  measures  2 
centimeters  (.8  inch)  in  diameter  and 
contains  many  seeds. 

No  observation  or  collection  of  the 
species  was  made  for  more  than  40 
years  (Vivaldi  et  al.  1981).  The  species 
was  rediscovered  some  years  ago,  and  is 
at  present  known  from  fewer  than  50 
individuals  in  7  localities  of  the 
subtropical  wet  and  the  subtropical 
montane  wet  forests  of  northern  and 
eastern  Puerto  Rico.  Three  localities  are 
within  the  Caribbean  National  Forest 
and  four  within  the  Rio  Abajo 
Commonwealth  Forest.  All  the  known 
sites  may  be  impacted  by  forest 
management  practices.  The  Caribbean 
National  Forest  was  severely  impacted 
by  Hurricane  Hugo  in  1989. 

Previous  Federal  Action 

Eugpnia  haematocarpa  and 
Pleodendron  macranthum  are 
considered  to  be  critical  plants  by  the 
Natural  Heritage  Program  of  the  Puerto 
Rico  Etepartment  of  Natural  Resources. 
They  are  a  bo  considered  rare  plants  by 
the  Center  for  Plant  Conservation 
(Center  for  Plant  Conservaticm  1992). 
Eugenia  haematocarpa  and 
Pleodendron  macranthiim  were 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  Eugenia  haematocarpa 
and  Pleodendron  macranthum  were 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
by  the  Service,  as  pubhshed  in  the 
Federal  Register  notice  of  review  dated 
December  15, 1980  (45  FR  82480);  the 
November  28, 1983  update  (48  FR 
53680),  the  revised  notice  of  September 
27,  1985  (50  FR  39526),  and  the 
February  21, 1990  (55  FR  6184)  notice 
of  review.  In  the  1990  notice,  both 
species  were  designated  as  category  1 
(species  for  which  the  Service  has 
substantial  informaticm  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened). 

In  a  notice  published  in  the  Fe<feral 
Register  on  February  15, 1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  Beginning  in  October  1983,  and  in 
each  October  thereafter,  the  Service 
made  annual  Hndings  that  listing 
Eugenia  haematocarpa  and 
Pleodendron  macranthum  was 
warranted  but  precluded  by  other 


pending  Ksting  actions  of  a  higher 
priority,  and  that  additional  data  on 
vulnerabiHty  and  threats  were  stiH  being 
gathered.  A  |M'oposed  rule  to  hst 
Eugenia  haematocarpa.  Pieodendtoo 
macranthum  and  one  other  species, 
published  on  September  24, 19(93  (58  FR 
49960),  constituted  the  final  l-y«ar 
finding  in  accordance  with  section 
4(b)(3)(B)lii)oftheAct. 

The  proposal  to  list  Eugenia 
haematocarpa  and  Pleodendron 
macranthum  also  included  the 
proposed  listing  of  CoccoioiMi  rugosa  as 
threatened.  After  the  proposed  rule 
comment  period  had  closed,  the  Service 
received  information  from  a  private 
consuhing  firm  indicating  the  discovery 
of  additional  populations  of  Coccoloba 
rugosa  and  questioning  the 
appropriateness  of  protecting  the 
species  under  the  Act.  The  Service  has 
not  been  able  to  fiilly  verify  the  new 
population  data  and  will  need 
additional  time  to  conduct  further 
surveys.  This  will  likely  take  several 
months  and  cannot  be  completed  in 
time  for  the  usual  12-month  deadhne 
established  by  the  Act  for  completing 
action  on  a  proposed  rule.  The  Act 
pro\'ides  for  a  6-month  extension  if 
there  is  substantial  disagreement 
regarding  the  sufficiency  or  accuracy  of 
the  available  data  relevant  to  a  final 
determination  on  a  proposed  listing. 
The  Service  finds  there  is  substantial 
disagreement  with  regard  to  the 
population  status  of  Coccolobo  rugosa 
and,  therefore,  is  extending  the  d^dline 
for  a  final  decision  on  this  species.  A 
notice  to  extend  the  deadline  is 
published  in  the  proposed  rule  section 
of  today's  Federal  Register. 

Summary  of  Comments  and 
Recommendations 

In  the  September  24, 1993,  prc^osed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico,  Federal  agencies,  scientific 
organizations  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  public  comment  was  publish^ 
in  the  "San  Juan  Star"  on  October  10, 
1993.  Three  letters  of  comment  were 
received,  one  supported  the  listing,  the 
other  two  provided  information  but  did 
not  indicate  either  support  or 
opposition. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 


available,  the  Service  has  determined 
that  Eugenia  haematocarpa  and 
Pleodendron  macranthum  slkouid  be 
classified  as  endangered  species. 
Procedures  found  at  Section  4Ca](l)  of 
the  Act  aiwl  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factcffs  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Eugenia  haematocarpa  Alain  and 
Pleodendron  macranthum  (Baill.)  v. 
Tiegh  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction^  Modification,  or 
Curtailment  of  fts  Habitat  or  Range 

One  of  the  five  known  populations  of 
Eugenia  haematocarpa  in  the  Sierra  de 
Cayey  is  locateci  on  private  land  and 
may  be  impacted  by  clearing  of  the 
vegetation.  Although  four  of  the  five 
populations  of  Eugenia  haeokatocarpa 
and  all  the  known  populations  of 
Pleodendron  macranthum  are  found  on 
Federal  and  ComnKMiMfealth  forest 
lands,  the  two  species  may  be  affected 
by  forest  management  practices. 

B.  Overutihzation  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Taking  for  these  purposes  has  not 
been  a  documented  factor  in  the  decline 
of  these  tree  species.  However,  these 
species  may  be  very  attractive  for 
collectors  due  to  their  rarity. 

C.  Disease  or  Predation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decKne  of 
these  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species.  However, 
Eugenia  haematocarpa  and 
Pleodendron  macranthum  are  not  yet  on 
the  Commonwealth  list.  Federal  listing 
would  provide  immediate  protection 
and,  if  the  species  are  ultimately  placed 
on  the  Commonwealth  hst,  enhance 
their  protection  and  possibilities  for 
research  funding. 

E.  Other  Natural  ocManmode  Factors 
Affecting  Its  Continued  Existence 

One  of  the  most  imjjortant  factors 
affecting  the  continued  sur\'ival  of  these 
species  is  their  hmited  number  and 
distribution,  which  makes  the  risk  of 
extinction  extremely  high.  Hurricane 
Hugo  in  1989  dramatically  affected  the 
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forests  of  eastern  Puerto  Rico.  Both  E. 
haematocarpa  and  P.  macranthum  are 
known  from  such  a  small  number  of 
individuals  that  loss  of  genetic  variation 
may  be  a  factor  in  their  future  survival. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Eugenia 
haematocarpa  and  Pleodendron 
macranthum  as  endangered.  Eugenia 
haematocarpa  and  Pleodendron 
macranthum  both  occur  at  only  a  few 
localities  and  there  are  fewer  than  75 
individuals  of  each  species.  Due  to  their 
luw  numbers  and  limited  distribution, 
any  adverse  impact  is  likely  to  have  a 
serious  effect  on  their  survival.  The 
precarious  status  of  Eugenia 
haematocarpa  and  Pleodendron 
macranthum  makes  extinction  a  distinct 
possibility  and  warrants  their 
classification  as  endangered  species. 
The  reasons  for  not  proposing  critical 
habitat  for  these  species  are  discussed 
below  in  the  "Critical  habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exists:  (i)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
habitat  can  be  expected  to  increase  the 
degree  of  such  threat  to  the  species,  or 
(ii)  Such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
Designation  of  critical  habitat  for  the 
species  would  not  be  prudent  for  both 
reasons. 

The  number  of  individuals  of  Eugenia 
haematocarpa  and  Pleodendron 
macranthum  is  sufficiently  small  that 
vandalism  and  collection  could 
seriously  affect  the  survival  of  the 
species.  Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  the  likelihood 
of  such  activities,  which  are  difficult  to 
enforce  against  and  oniy  partially 
regulated  by  the  Act.  Additionally,  no 
Federal  activity  is  anticipated  as  being 
likely  to  affect  these  species  except 
possibly  on  U.S.  Forest  Service  lands 
and  lands  owned  by  the  U.S.  Army  and 
U.S.  Navy. 

Critical  habitat  also  would  not 
provide  additional  protection  for  the 
species  under  section  7  of  the  Act. 
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Regulations  promulgated  for  the 
implementation  of  section  7  provide  for 
both  a  "jeopardy"  standard  and  a 
"destruction  or  adverse  modification"  of 
critical  habitat  standard,  hi  the  case  of 
E.  haematocarpa  and  P.  macranthum. 
the  only  known  suitable  habitat  is 
where  these  species  currently  occur. 
Because  of  the  highly  Umited 
distribution  of  the  species,  any  Federal 
action  that  would  destroy  or  have  any 
significant  adverse  effect  on  their 
habitat  would  likely  result  in  a  jeopardy 
biological  opinion  under  section  7. 
Under  these  conditions,  no  additional 
benefits  would  accrue  from  designation 
of  critical  habitat  that  would  not  be 
available  through  listing  alone.  The 
Service  believes  that  any  Federal 
involvement  in  the  areas  where  these 
plants  occur  can  be  identified  without 
the  designation  of  critical  habitat.  All 
involved  parties  and  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  these  species* 
habitats.  Should  Federal  involvement  * 
occur,  habitat  protection  will  be 
addressed  through  the  section  7 
consultation  process,  utihzing  the 
jeopardy  standard. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the 
Commonwealth,  and  requires  that 
recovery  actions  be  carried  out  for  all 
listed  species.  Such  actions  are  initiated 
by  the  Service  following  listing.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  tmy  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
hkely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  mav  affect  a  listed 


species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  these  three  species,  as 
discussed  above.  Federal  involvement  is 
anticipated  for  populations  oi  Eugenia 
haematocarpa  and  Pleodendron 
macranthum  located  in  the  Caribbean 
National  Forest. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  or 
endangered  plant,  transport  it  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  the 
species  to  possession  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened 
plant  species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Public 
Law  100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destro>'ing  of 
endangered  plants  in  knowing  violation 
of  any  Commonwealth  law  or 
regulation,  including  Commonwealth 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  the 
Commonwealth  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63, 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  circumstances.  It  is 
anticipated  that  few  permits  for  these         j 
species  will  ever  be  sought  or  issued, 
since  the  species  are  not  known  to  be  in 
cultivation  for  commercial  trade  and  are 
uncommon  in  the  wild. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act  at  the 
time  of  listing.  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  the  listing  on  proposed  or 
ongoing  activities.  Of  the  seven  known 
localities  oi  Pleodendron  macranthum 
all  are  located  on  public  lands  and  of 
the  five  known  localities  of  Eugenia 
haematocarpa  all  but  one  are  located  on 
public  lands.  Collection,  damage  or 
destruction  of  these  species  on  Federal 
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lands  is  prohibited,  although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection.  Such  activities  on  non- 
Federal  lands  would  constitute  a 
violation  of  section  9  if  conducted  in 
violation  of  Commonwealth  law. 
Section  15.01(b)  of  the  Commonwealth 
"Regulation  to  Govern  the  Management 
of  Threatened  and  Endangered  Species 
in  the  Commonwealth  of  Puerto  Rico," 
states:  "It  is  illegal  to  take,  cut,  mutilate, 
uproot,  bu.  n  or  excavate  any 
endangered  plant  species  or  part  thereof 
within  the  jurisdiction  of  the 
Commonwealth  of  Puerto  Rico."  The 
Service  is  not  aware  of  any  otherwise 
lawful  activities  being  conducted  or 
proposed  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Caribbean 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
species  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  (TE),  1875 
Century  Boulevard,  Atlanta,  Georgia 
30345-3301  (phone  404/679-7096. 
facsimile  404/679-7081). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  piu-suant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  U.S.C, 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  Ust  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)  •   •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Pvants 


Eugenia 
haematocarpa. 


Pleodendron 
macranthum. 


UviHo  U.S.A.  (PR) 


Myrtaceae 


Chupacalios  U.S.A.  (PR)  Canellaceae E 


564 


564 


NA 


NA 


NA 


NA 


Dated:  September  14, 1994. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  94-29069  Filed  11-23-94;  8:45  am] 
WLUNO  COOC  4310-S5-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

Docket  No.  [940262-4321;  t.D.  111894B] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  commercial 

quota  increase  and  commercial  quota 

availability. 


SUMMARY:  NMFS  issues  this  document 
to  announce  an  increase  in  the 
commercial  quota  for  the  1994  summer 
flounder  fishery.  The  intent  of  this 
document  is  to  comply  with  an  Opinion 
and  Order  issued  by  District  Court  Judge 
Robert  Doumar,  directing  NMFS  to  reset 
the  quota  equal  to  19.05  million  lb  (8.6 
million  kg).  This  document  advises  the 
public  that  a  quota  adjustment  has  been 
made  and  informs  the  public  of 
revisions  to  state  quotas  necessitated  by 
this  adjustment.  As  a  result  of  this 
action,  vessels  issued  a  Federal  fisheries 
permit  for  the  summer  fiounder  fisherj' 
may  resume  landing  summer  flounder 
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in  the  State  of  Delaware  until  the  1994 
quota  is  harvested. 
EFFECTIVE  DATE:  November  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemeating  the  Summer 
Floimder  Fishery  Management  Plan 
(FMP)  are  found  at  50  CFR  part  625.  The 
regulations  require  NMFS  annually  to 
establish  and  apportion  among  the 
coastal  states  &t)m  Maine  to  North 
Carolina  a  commercial  quota  for 
summer  flounder.  The  process  required 
to  set  the  annual  commercial  quota  and 
the  percent  allocated  to  each  state  is 
described  in  50  CFR  625.20.  The 
c;ommercial  summer  flounder  quota  for 
the  1994  calendar  year,  adopted 
pursuant  to  these  regulations,  was 
initially  set  to  equal  16,005,560  lb  (7.3 


milhon  kg)  (59  FR  10586,  March  7, 
1994). 

In  a  decision  filed  November  4, 1994. 
in  the  Norfolk  Division  of  the  United 
States  District  Court  for  the  Eastern 
District  of  Virginia,  Judge  Robert 
Doumar  ordered  NMFS  to  increase  the 
commercial  quota  to  19.05  million  lb 
(8.6  million  kg). 

Section  625.20(d)(1)  of  50  CFR 
requires  that  the  annual  quota  (as 
ordered  increased)  be  distributed  to  the 
coastal  states  according  to  specified 
percentages.  Section  625.20(d)(2) 
requires  that  any  state  which  had 
landings  in  excess  of  the  state's  quota  in 
1993  have  its  1994  allocation  adjusted 
by  deducting  the  1993  excess.  This 
adjustment  was  made  to  the  initial  1994 
quotas  in  a  document  published  in  the 
Federal  Register  on  May  25, 1994  (59 


FR  26971).  These  overages  are  likewise 
deducted  &x)m  the  Coiut-ordered  quota 
in  Table  1  below. 

Section  625.20(f)  allows  a  state  to 
transfer  all  or  a  portion  of  its 
commercial  quota.  The  States  of 
Connecticut.  Maryland,  North  Clarolina. 
and  the  Commonwealth  of  Virginia 
made  transfers  to  the  State  of  Delaware, 
which  were  effective  June  1,  1994  (59 
FR  29207,  June  6, 1994).  The  State  of 
New  Jersey  made  a  transfer  to  the  State 
of  Connecticut,  which  was  effective 
September  29,  1994  (59  FR  50512, 
October  4. 1994).  These  transfers  are 
reflected  in  Table  1  below. 

Table  1  shows  the  allocation  to  each 
state  of  the  court-ordered  new  quota,  the 
1993  overage  amoimts  to  be  deducted, 
the  quota  transfers  made  by  the  states, 
and  the  resulting  final  state  quotas. 


Table  1.— Adjusted  1994  Commercial  Quota  for  the  Summer  Flounder  Fishery 


States 


Maine 

New  Hampshire 
Massachusetts  .. 
Rhode  Island  .... 

Connecticut 

New  York  ....^..„ 

New  Jersey 

Delaware 

Marylarxl 

Virginia 

North  Carolina  .. 


Court-or- 
dered 1994 
quota  (lbs) 


9,060 

88 

1,299,297 

2,987,608 

429,974 

1,456.751 

3.186,110 

3,389 

388,448 

4,060,843 

5,228,432 


1993  over- 
age de- 
ducted (tbs) 


149 

0 

60.459 

0 

0 

0 

143,098 

4,206 

2,252 

169,513 

23,085 


1 994  trans- 
fers (ItK) 


0 

0 

0 

0 

♦22.989 

0 

-23,085 

46,040 

-1,000 

-2.162 

-2,782 


Adjusted  1994  quota 


(lbs) 


8.911 

88 

1 .238.838 

2,987,608 

452.963 

1.456,751 

3,019,927 

5.223 

385.196 

3.889.168 

5,202,565 


(kg) 


4.042 

40 

561 .937 

1.355.179 

205,464 

660,782 

1 ,369.839 

2,369 

174,725 

1.764,127 

2.359.883 


Ab  a  result  of  this  quota  adjustment, 
the  previous  closure  document  effective 
March  30, 1994  (59  FR  15863,  April  5, 
1994)  is  rescinded  and  vessels  may 
again  land  summer  flounder  in 
Delaware,  imtil  the  available  1994  quota 
is  harvested. 

The  Mid-Atlantic  Fishery 
Management  Council  has  submitted  to 
NMFS  a  recommended  summer 
flounder  coastwide  quota  for  1995  of 
19.4  million  pounds  (8.8  million  kg). 
This  recommendation  did  not  account 
for  the  possible  increase  in  mortality 
that  could  occur  from  this  upward 
adjustment  of  the  quota  in  response  to 
the  Court  Order.  Consequently,  a  re- 
examination of  the  factors  in  section 
625.20  that  must  be  considered  in 
setting  the  annual  quota  will  have  to  be 
undertaken  to  assess  what  quota  level  in 
1995  will  assure  attainment  of  the 
fishing  mortality  reduction  goal  of  0.53. 
If  the  adjusted  quota  in  1994  is 
completely  harvested,  the  current 
rocoramended  quota  for  1995  will  have 
to  be  adjusted  downward. 


Classification 

This  action  is  required  by  50  CFR  part 
625  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  November  18, 1994. 
Guy  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-28954  Filed  11-18-94;  3:56  pm| 
BiUJNG  CODE  3510-22-P 

50  CFR  Part  675 

[Docket  No.  931100-4043;  LD.  111894A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  yellowfin  sole  by  operators  of 
vessels  using  trawl  gear  in  the  Bering 


Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1994  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  trawl  yellowfin  sole 
fishery. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  November  19, 1994.  until 
12  noon,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFOR'     TION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  a  Jthority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1994  Pacific  hafibut  bycatch 
mortahty  allowance  for  the  trawl 
yellowfin  sole  fishery,  which  is  defined 
at  §675.21(b)(l)(iii)(B)(l),  was 
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established  as  592  metric  tons  by  the 
final  1994  initial  speciHcations  of 
groundfish  (59  PR  7656,  February  16, 
1994).  The  Director,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §675.21(c)(l)(iii),  that  the  1994 
Pacific  halibut  bycatch  mortality 
allowance  for  the  trawl  yellowfin  sole 
fishery  has  been  reached.  Therefore, 
NMFS  is  closing  directed  fishing  for 
yellowfin  sole  by  operators  of  vessels 


using  trawl  gear  in  the  BSAI  fit)m  12 
noon,  A.l.t.,  November  19, 1994,  until 
12  noon,  A.l.t.,  December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.21  and  is  exempt  from  review  under 
E.O.  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  18, 1994. 
Fred  Bilik, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-28945  Filed  11-18-94;  3:56  pm] 
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Federal  Register 

Vol.  59.  No.  226 

Fridav.  November  25.  1994 


This  section  of  the  FEDERAL  REGISTER 
cxmtains  notices  to  the  put)iic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1005 
[OA-95-05] 

Milk  in  the  Carolina  Marketing  Area; 
Proposed  Suspension  of  Ceitain 
Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

IJSDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
camments  on  a  proposal  to  suspend  for 
a  cooperative  association  the  diversion 
limitation  of  the  Carolina  Federal  milk 
marketing  order  (Order  5)  for  the 
months  of  January  and  February  1995. 
The  proposed  suspension  was  requested 
by  Carolina  Virginia  Milk  Producers 
Association  (Carolina  Virginia).  The 
cooperative  association  contends  the 
action  is  necessary  to  maintain  orderly 
marketing  conditions  and  ensiu^  that 
the  milk  of  its  member  producers  will 
continue  to  be  pooled  during  these 
months. 

DATES:  Comments  are  due  no  later  than 
December  2, 1994. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Diiiry  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretar>'  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act.  the 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of 
milk  in  the  Carolina  marketing  area  is 
being  considered  for  the  period  of 
January  1  through  February  28, 1995: 

In  §  ■1005.13(d)(2),  the  words  "and 
January  and  February". 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456.  by  the  7th  day  after  publication  of 


this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  Carolina  order  requires  that 
during  each  of  the  months  of  July 
through  November,  Januarj',  and 
Februar)-.  the  total  quantity  of  milk 
diverted  to  nonpool  plants  by  a 
cooperative  association  not  exceed  25 
percent  of  the  producer  milk  that  such 
cooperative  caused  to  be  delivered  to  or 
diverted  from  such  pool  plants.  The 
proposed  action  would  suspend  the  25 
percent  diversion  limitation  for  a 
cooperative  association  for  the  months 
of  Januarj'  and  February.  It  would  allow 
a  cooperative  association  to  divert  an 
unlimited  quantity  of  each  member 
producer's  milk  to  nonpool  plants  if  at 
least  six  days'  production  was  delivered 
to  a  pool  plant  during  the  month. 

Carolina  Virginia  Milk  Producers 
Association  (CaroHna  Virginia),  a 
cooperative  association  with  member 
producers  pooled  on  the  Alabama 
(Order  93),  Georgia  (Order  7),  Tennessef; 
Valley  (Order  11).  and  Carolina  (Order 
5)  Federal  milk  marketing  orders, 
indicates  that  effective  August  1, 1994. 
it  lost  Class  I  sales  v\'ith  ;  handler 
regulated  under  Order  7.  The 
cooperative  then  gained  Class  1  sales 
with  a  handler  regulated  under  Order  5 
effective  October  1.  1994.  and  shifted 
the  producer  milk  supply  formerly 
associated  with  the  Order  7  handler  to 
Order  5.  This  realigiunent  resulted  in 
additional  producer  milk  delivered  to 
Carolina  handlers  during  the  summer 
and  fall  months  of  1994. 

The  cooperative  states  that  it  is  the 
balancing  agent  for  its  Class  I  customers 
under  Order  5  for  their  weekly  and 
seasonal  milk  supply.  It  asserts  that  thv 
proposed  suspension  is  necessary  to 
accommodate  pooling  the  anticipated 
production  of  its  member  producers 
during  these  months. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
Januarv- 1  through  Februarv-  28. 1995.  .- 
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List  of  Subjects  in  7  CFR  Part  1005 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1005  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  November  21, 1994. 
Lon  Hatamiya, 
Administrator. 

|FR  Doc.  94-29092  Filed  11-23-94:  8:45  am] 
BILLING  CO0€  3410-03-P 

7  CFR  Parts  1005, 1007. 1011,  and  1046 
[DA-95-061 

Milk  in  ttie  Carolina,  Georgia, 
Tennessee  Valley,  and  Louisville- 
Lexington-Evansville  Marketing  Areas; 
Proposed  Suspension  of  Certain 
Provisions  of  ttte  Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rules. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  that  would 
extend  a  suspension  of  certain 
provisions  of  the  Carolina,  Georgia, 
Tennessee  Valley,  and  Louisville- 
Lexington-Evansville  Federal  milk 
orders  from  March  1,  1995,  through 
February  28, 1996,  or  until  the 
conclusion  of  an  amendatory 
proceeding  that  has  been  scheduled  to 
deal  with  these  matters. 

DATES:  Comments  are  due  no  later  than 
December  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2968.  South 
Building.  P.O.  Box  96456,  Washington. 
DC.  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  would  lessen  the  regulatory 
burden  on  small  entities  by  removing 
pricing  disparities  that  are  causing  or 
could  cause  financial  hardship  for 
certain  regulated  plants. 

The  Department  is  issuing  this 
proposed  action  in  conformance  with 
Executive  Order  12866. 

This  proposed  suspension  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 


This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  §  608c(15)(A)  of  the  Act. 
any  handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  aft^r  the  date 
of  the  entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  the 
suspension  of  the  following  provisions 
of  the  orders  regulating  the  handling  of 
milk  in  the  Carolina,  Georgia.  Tennessee 
Valley,  and  Louisville-Lexington- 
Evansville  marketing  areas  is  being 
considered  for  a  12-month  period 
begiiming  March  1, 1995: 

1.  In  §  1005.7(d)(3)  of  the  Carolina 
order,  the  words  "from",  "there",  "a 
greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month", 
and  "than  in  this  marketing  area"; 

2.  In  §  1007.7(e)(3)  of  the  Georgia 
order,  the  words  ",  except  as  provided 
in  paragraph  (e)(4)  of  this  section,"; 

3.  In  §  1007.7  of  the  Georgia  order, 
paragraph  (e)(4); 

4.  In  §  1011.7(d)(3)  of  the  Tennessee 
Valley  order,  the  words  "from",  "there", 
"a  greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month", 
and  "than  in  this  marketing  area";  and 

5.  In  §  1046.2  of  the  Louisville- 
Lexington-Evansville  order,  the  word 
"Pulaski". 

All  persons  who  desire  to  send 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  them  to  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  2968,  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 
6456,  by  the  30th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 


the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

This  proposed  suspension  would 
extend  an  existing  suspension  that  has 
been  in  effect  since  March  1, 1994.  This 
suspension  allows  a  distributing  plant  at 
Kingsport,  Tennessee,  that  is  located 
within  the  Tennessee  Valley  marketing 
area  and  that  meets  all  of  the  pooling 
standards  of  the  Tennessee  Valley  order 
to  be  regulated  imder  that  order  rather 
than  the  Carolina  order  despite  the  plant 
having  greater  sales  in  the  Carolina 
marketing  area.  It  also  allows  a 
distributing  plant  located  at  Somerset, 
Kentucky,  that  has  been  regulated  under 
the  Tennessee  Valley  order  to  remain 
regulated  there  even  if  it  has  greater 
sales  in  the  Louisville-Lexington- 
Evansville  (Order  46)  marketing  area.  In 
addition,  the  suspension  allows  a 
supply  plant  at  Springfield.  Kentucky, 
that  has  been  supplying  the  Somerset 
plant  to  remain  pooled  under  the 
Tennessee  Valley  order  without  having 
to  make  uneconomic  shipments  of  milk 
that  it  contends  would  be  necessary  to 
remain  pooled  if  the  Southern  Belle 
plant  were  regulated  under  Order  46. 

The  problems  prompting  the  existing 
suspension  of  these  provisions  were 
thoroughly  explained  in  a  suspension 
order  issued  on  March  28. 1994 
(published  April  1,  1994  [59  FR  15315)). 
In  that  document,  it  was  noted  that 
"orderly  marketing  will  be  best 
preserved  by  adopting  the  proposed 
suspension,  for  a  12-month  period  only, 
to  allow  the  industry  time  to  develop 
proposals  for  a  hearing  to  be  held  before 
the  suspension  period  expires." 
[emphasis  added) 

Due  to  significant  changes  that  have 
occurred  in  these  markets  within  the 
past  year,  the  Department  was  delayed 
in  scheduling  the  promised  proceeding 
to  hear  industry  proposals  for  resoKing 
the  problems  which  lead  to  the 
suspension  order.  Although  a  hearing 
has  now  been  scheduled  for  January  4. 
1995.  to  hear  these  proposals,  this  will 
not  allow  sufficient  time  to  evaluate  the 
record  and  to  extend  the  suspension,  if 
found  to  be  warranted,  by  the  time  the 
current  suspension  expires  on  February 
28.  1995. 

Advised  of  these  facts,  both  Southern 
Belle  Dairy  Company  and  Land-O-Sun 
Dairies,  Inc.,  who  were  proponents  of 
the  existing  suspension,  submitted 
requests  to  extend  the  current 
suspension  until  the  amendatory 
proceeding  was  concluded.  This  notice 
is  in  response  to  those  requests. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
March  1. 1995.  through  February  28. 


1996,  or  until  such  earlier  time  as  an 
order  amending  the  aforesaid  orders 
may  be  issued  on  the  basis  of  the 
hearing  that  has  been  scheduled  for 
January  4, 1995. 

List  of  Subjects  in  7  CFR  Parts  1005, 
1007, 1011,  and  1046 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Parts 
1005, 1007, 1011,  and  1046  conUnues  to 
read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
iunended;  7  U.S.C.  601-674. 

Dated:  November  21, 1994. 
I4>n  Hatamiya. 
Administrator. 
[FR  Doc.  94-29090  Filed  11-23-94;  8:45  am] 
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7  CFR  Part  1032 

[0A-9S-04] 

Miik  in  the  Southern  Illinois-Eastern 
Missouri  r^arketing  Area;  Proposed 
Suspension  of  Certain  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  a 
portion  of  the  supply  plant  shipping 
requirement  of  the  Southern  Illinois- 
Eastern  Missouri  Federal  milk 
marketing  order  (Order  32)  for  the 
months  of  December  1994  and  January 
1995.  The  proposal  was  submitted  by 
Prairie  Farms  Dairy.  Inc.,  which 
contends  the  suspension  is  necessary  to 
ensure  that  producers  historically 
associated  with  Order  32  will  continue 
to  have  their  milk  pooled  under  the 
order  writhout  having  to  move  milk 
uneconomically. 

DATES:  Comments  are  due  no  later  than 
December  2. 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  MemoU,  Marketing  Specialist. 
USDA//VMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456, (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 


605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  npt  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of 
milk  in  the  Southern  IlUnois-Eastem 
Missouri  marketing  area  is  being 
considered  for  the  period  of  December 
1. 1994,  through  January  31. 1995: 

In  §  1032.7(b),  the  words  "and  at  least 
75  percent  of  the  total  producer  milk 
marketed  in  that  12-month  period  by 
such  cooperative  association  was 
delivered"  and  the  words  "and 
physically  received  at". 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division.  Order  Formulation 


Branch.  Room  2971.  South  Building. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456,  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  action  would  suspend  a 
portion  of  the  supply  plant  shipping 
requirement  for  a  cooperative 
association  that  operates  a  supply  plant 
under  Order  32.  It  would  permit  a 
supply  plant  operated  by  a  cooperative 
association  to  qualify  as  a  pool  plant  if 
the  cooperative  shipped  25  percent  of 
the  plant's  total  producer  receipts  to 
pool  distributing  plants  during  the 
month  and  milk  from  the  plant  was 
dehvered  to  a  pool  distributing  plant 
during  each  of  the  immediately 
preceding  months  of  September  through 
August.  It  would  remove  a  requirement 
that  the  cooperative  must  have  shipped 
75  percent  of  its  milk  to  pool 
distributing  plants  during  the 
September  through  August  period. 

According  to  Prairie  Farms,  a  dairy 
fanner  cooperative  based  in  CarUnville, 
Illinois,  it  owns  and  operates  six  fluid 
milk  processing  plants  and  five 
manufacturing  plants.  Prairie  Farms 
stales  that  four  of  the  six  fluid  milk 
processing  plants,  as  well  as  a  cultured 
product/supply  plant,  are  regulated 
under  the  Southern  Illinois-Eastern 
Missouri  Federal  milk  order.  It  states 
that  these  plants  are  supplied  by  its  own 
member  dairj*  farmers  and  balanced  by 
four  cooperative  associations,  two  of 
which  operate  supply  plants. 

Prairie  Farms  indicates  that  its 
producer  milk  for  recent  months  at  its 
plants  is  about  12  to  14  percent  higher 
than  the  same  period  in  1993  bom 
approximately  the  same  number  of 
producers.  It  states  that  the  increased 
production  from  its  members — 
primarily  due  to  improved  growing 
conditions  that  resulted  in  an  abundant 
supply  of  high  quafity  feed— has  caused 
it  to  reduce  purchases  from  other 
cooperative  associations.  As  a  result,  it 
states  that  two  pool  supply  plants 
operated  by  the  cooperative  associations 
barely  met  the  shipping  requirements 
for  the  month  of  October.  Prairie  Farms 
anticipates  that  a  similar  situation  will 
occur  in  November  and  expects  the 
problem  to  worsen  in  the  months  of 
December  1994  and  January  1995. 
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Prairie  Farms  states  that  the  proposed 
suspension  would  allow  Order  32 
supply  plants  to  serve  the  market,  but  at 
a  level  that  should  reduce  or  eliminate 
the  need  to  make  expensive  and 
inefficient  movements  of  milk  to  meet 
the  supply  plant  shipping  requirement. 
Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
December  1, 1994,  through  January  31, 
1995. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1032  continues  to  read  as  follows: 

Autiiority:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  U.S.C  601-674. 

Dated:  November  21, 1994. 
Lon  Hatamiya, 
Administrator. 

|FR  Doc.  94-29089  Filed  ;i-23-94;  8:45  am) 
BILLING  COOE  9410-02-P 

7  CFR  Parts  1005.  ^011,  and  1046 
[Docket  No.  AO-388-A8,  et  ai.;  DA-«4-12] 

Milk  in  the  Carolina,  Tennessee  Valley, 
and  Louisville-Lexington-Evansvilie 
Marketing  Areas;  Notice  of  Hearing  on 
Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  Orders 


7  CFR  Part 

Marketing  area 

AONos. 

1005 

Carofina 

AO-388-A8 

1011 

Tennessee 

AO-251- 

Valley. 

A39 

1046 

Louisville-Lex- 

AO-123- 

mgton- 

A66 

Evansville. 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  A  public  hearing  is  being  held 
in  response  to  industry  requests  to 
amend  the  Carolina,  Tennessee  Valley, 
and  Louisville-Lexington-Evansville 
Federal  milk  marketing  orders.  Several 
proposals  would  amend  the  pooling 
standards  of  the  Tennessee  Valley  and 
Carolina  orders;  one  proposal  would 
change  the  marketing  areas  of  the 
Tennessee  Valley  and  Louisville- 
Lexington-Evansville  orders;  and 
another  proposal  would  change 
locational  pricing  under  the  Carolina 
order. 

DATES:  The  hearing  will  convene  at  9:00 
a.m.  on  January  4,  1995. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Radisson  Plaza  Hotel,  101  South 
Tryon  Street.  Charlotte,  NC  28280  (Tel: 
(704)  377-0400). 


FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Speciahst, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Division,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This    < 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notice  is  hereby  given  of  a  pubhc 
hearing  to  be  held  at  the  Radisson  Plaza 
Hotel,  101  South  Tryon  Street, 
Charlotte,  NC  28280  (Tel:  (704)  377- 
0400),  beginning  at  9:00  a.m.,  on 
January  4, 1995,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Carolina,  Tennessee  Valley,  and 
Louisville-Lexington-Evans  ville 
marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions    r 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
miUc  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 


proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obhgation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruUng  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  4 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Parts  1005, 
1011,  and  1046 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Parts 
1005, 1011,  and  1046  continues  to  read 
as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 

amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agricultxire. 

Proposed  by  Land-O-Sun  Dairies,  Inc. 

Proposal  No.  J;  In  §  1011.7,  change 
the  word  "(d)"  to  "(e)"  in  the 
introductory  text,  redesignate  paragraph 
(d)  as  paragraph  (e),  and  add  a  new 
paragraph  (d)  and  revise  newly 
designated  paragraph  (e)(3)  to  read  as 
follows: 

§1011.7    Pool  Plant 

***** 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  qualifications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
marketing  area. 
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(e)  *  *  * 

(3)  A  plant  which  is  located  outside 
the  marketing  area,  which  meets  the 
poohng  requirements  of  another  Federal 
order,  and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area; 
***** 

Proposal  No.  2:  In  §  1005.7,  redesignate 
paragraph  (d)(4)  as  (d)(5)  and  add  a  new 
paragraph  (d)(4)  to  read  as  follows: 

§1006.7    Pod  plant 

***** 

(d)*  '  * 

(4)  A  distributing  plant  located  within 
the  marketing  area  of  another  Federal 
order  which  is  a  fully  regulated 
distributing  plant  under  such  order;  and 
•-   II*        *        •        * 

Proposed  by  Armour  Food  Ingredients 

Proposal  No.  3:  Amend  §  1011.7(b)  so 
that  a  supply  plant  which  meets  the 
shipping  requirements  during  the 
immediately  preceding  months  of 
August  through  February  would  be  a 
pool  plant  for  the  months  of  March 
through  July  imless  the  milk  received  at 
the  plant  does  not  continue  to  meet  the 
requirements  of  a  duly  constituted 
regulatory  agency  or  a  written 
application  is  filed  by  the  plant  operator 
with  the  market  administrator  on  or 
before  the  first  day  of  any  such  month 
requesting  that  the  plant  be  designated 
as  a  nonpool  plant  for  such  month  and 
for  each  subsequent  month  through  July 
during  which  it  would  not  otherwise 
quahfy'  as  a  pool  plant. 

Proposed  by  Mid- America  Dairymen, 
Inc. 

Proposal  No.  4:  In  §  1005.7,  change 
the  word  "(d)"  to  "(e)"  in  the 
introductory  text,  redesignate  paragraph 
(d)  as  paragraph  (e),  and  add  a  new 
paragraph  (d)  and  revise  newly 
designated  paragraph  (e)(3)  to  read  as 
follows: 

§1006.7    Pool  Plant 

***** 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  qualifications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
marketing  area. 

(e)*  *  * 

(3)  A  plant  which  is  located  outside 
the  marketing  area,  which  meets  the 
pooling  requirements  of  another  Federal 
order,  and  from  which  there  is  a  greater 


quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area; 
***** 

Proposal  No.  5:  hi  §  1011.7, 
redesignate  paragraph  (d)(4)  as 
paragraph  (d)(5),  and  add  a  new 
paragraph  (d)(4)  to  read  as  follows: 

§1011.7    Pool  plant 

*         *        •         *        • 

(d)  *  *  * 

(4)  A  distributing  plant  located  within 
the  marketing  area  of  another  Federal 
order  which  is  a  fully  regulated  plant 
imder  such  order;  and 


except  filled  milk,  during  the  month; 
and 


Proposed  by  Southern  Belle  Dairy 
Company,  Inc. 

Proposal  No.  6:  Amend  the  marketing 
area  definition  of  the  Tennessee  Valley 
order  (§  1011.2)  by  adding  the  following 
unregulated  Kentucky  counties  to  the 
marketing  area:  Clay,  Jackson,  Laurel, 
McCreary,  Owsley,  and  Rockcastle. 
Also,  remove  Pulaski  County  from  the 
Order  46  (Louisville-Lexington- 
Evansville)  marketing  area  and  add  it  to 
the  Order  11  marketing  area. 

Proposal  No.  7;  Revise  §1011. 7(d)(3) 
to  read  as  follows: 

§1011.7    Pool  plant 

***** 

(d)*   *   * 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
there  is  a  greater  quantity  of  route 
disposition,  except  filled  milk,  during 
the  month  in  such  other  Federal  order 
marketing  area  than  in  this  marketing 
area  except  that  if  such  plant  is  located 
in  the  marketing  area  of  this  order  it 
shall  be  subject  to  all  the  provisions  of 
this  order;  and 


Proposed  by  Milkco,  Inc. 

Proposal  No.  8:  In  §  1005.7(a)(1), 
change  the  in-area  route  disposition 
requirement  from  15  percent  to  10 
percent. 

Proposed  by  Maryland  &  Virginia  Milk 
Producers  Cooperative  Association.  Inc. 

Proposal  No.  9:  Revise  §  1005.7(a)(1) 
to  read  as  follows: 

§1005.7    Pool  plant 
***** 

(a)*  •  * 

(1)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  not  less  than 
15  percent  of  its  dairy  farmer  receipts. 


Proposal  No.  10.  In  §  1005.53, 
redesignate  paragraph  (a)(6)  as 
paragraph  (a)(7)  and  add  a  new 
paragraph  (a)(6)  to  read  as  follows: 

§1005.53    Plant  location  adjustments  for 
handlers. 

(a)*  •  • 

(6)  For  a  plant  located  within  the 
Middle  Atlantic  Federal  order  marketing 
area  and  in  the  State  of  Maryland,  the 
adjustment  shall  be  zero. 

***** 

Proposal  No.  11:  In  §§  1005.90, 
1005.91,  and  1005.93(b),  delete  June  as  ' 
a  base- paying  month  by  substituting  the 
word  "May"  for  "June"  wherever  the 
word  "June"  appears. 

Proposed  by  the  Dairy  Division. 
Agricultural  Marketing  Service 

Proposal  No.  12:  Make  such  changes 
as  may  be  necessary  to  make  the  entire 
marketing  agreements  and  the  orders 
conform  with  any  amendments  thereto 
that  may  result  from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  orders  may  be  procured  from  the 
Market  Administrator  of  each  of  the 
aforesaid  marketing  areas,  or  from  the 
Hearing  Clerk,  Room  1083,  South 
Building,  United  States  Deptrtment  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decision- 
making process  are  prohibited  fitjm 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  followang 
organizational  units:  Office  of  the 
Secretary  of  Agriculture,  Office  of  the 
Administrator,  Agricultural  Marketing 
Service,  Office  of  the  General  Counsel, 
Dairy  Division,  Agricultural  Marketing 
Service  (Washington  office)  and  the 
Offices  of  all  Market  Administrators. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 
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Dated:  November  21. 1994. 
Lon  HaUmiya, 
Administrator. 
IFR  Doc.  94-29091  Filed  11-23-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  210 

RIN  Numt>ef  1S10-AA39 

Federal  Government  Participation  in 
the  Automated  Clearing  House;  Notice 
of  Extension  of  Time  for  Comments 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking; 
Extension  of  Time  for  Comments. 

SUMMARY:  On  September  30. 1994,  the 
Financial  Management  Service  issued  a 
notice  of  proposed  rulemaking  that 
proposes  to  revise  the  regulations 
defining  the  responsibilities  and 
liabilities  of  the  Federal  Government, 
Federal  Reserve  Banks,  financial 
institutions.  Receivers,  and  Originators 
doing  business  with  the  Government 
through  the  Automated  Clearing  House 
(ACH)  system.  (59  FR  50112).  The 
revisions  are  intended  to  provide  a 
regulatory  basis  for  broader  use  of  the 
ACH  system  to  meet  the  future  payment, 
collection  and~information  flow  needs 
of  the  Government.  The  revisions  also 
are  intended  to  bring  Government 
regulations  more  in  line  with  financial 
industry  rules  so  as  to  eliminate,  as 
much  as  possible,  the  need  for  the 
financial  industry  to  operate  under  two 
sets  of  rules  for  processing  ACH 
transactions.  The  date  for  filing 
comments  is  being  extended  at  the 
request  of  various  interested 
commenters. 

DATES:  The  date  for  filing  comments  is 
extended  to  and  including  January  3, 
1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Cash  Management  Policy  and 
Planning  Division,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury.  Room  420,  Liberty 
Center.  401  14th  Street.  S.W.. 
Washington,  IXl  20227.  Attention: 
Berenice  Reed.  Please  note  that  the 
room  number  has  been  changed,  and  a 
name  has  been  added. 
FOR  FURTHER  INFORMATION  CONTACT: 
Berenice  Reed  (202)  874-6799  (Program 
Analyst);  John  Galligan  (202)  874-6657 
(Director.  Cash  Management  Policy  and 
Planning  Division);  or  Margaret  Roy 
(Principal  Attorney)  (202)  874-6680. 


Please  note  the  additional  contact 
person,  and  new  telephone  number  for 
John  Galligan. 

Dated:  November  16, 1994. 
Michael  T.  Smokovich, 

Acting  Commissioner. 

IFR  Doc.  94-28853  Filed  11-23-94;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AG99 

Claims  Based  on  Exposure  to  Ionizing 
Radiation  (Lymphomas  Other  Than 
Hodgkin's  Disease  and  Cancer  of  the 
Rectum) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Afiairs  adjudication  regulations 
concerning  diseases  presumed  to  be  the 
result  of  exposure  to  ionizing  radiation. 
This  amendment  is  necessary  to 
implement  a  decision  by  the  Secretary 
of  Veterans  Affairs  that  lymphomas 
other  than  Hodgkin's  disease  and  cancer 
of  the  rectum  are  "radiogenic."  The 
intended  effect  of  this  action  is  to  add 
these  conditions  to  the  list  of  radiogenic 
diseases  for  service-connected 
compensation  purposes. 
DATES:  Comments  must  be  received  on 
or  before  January  24. 1995. 
ADDRESSES:  Mail  written  comments 
concerning  these  proposed  regulations 
to:  Director.  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs.  810  Vermont  Ave.. 
NW..  Washington,  DC  20420:  or  hand 
deliver  written  comments  to:  Office  of 
Regulations  Management,  Room  1176, 
801  Eye  Street.  NW..  Washington.  DC 
20001.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AG99."  All  written  comments  will 
be  available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1176,  801  Eye  Street,  NW., 
Washington.  EXZ  20001  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday  (Except 
hoUdays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Weston.  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration.  (202)  273-7210. 
SUPPI.EMENTARY  INFORMATION:  Under  38 
CFR  1.17(c),  when  the  Secretary 
determines  that  a  significant  statistical 


association  exists  between  exposure  to 
ionizing  radiation  and  any  disease,  38 
CFR  3.311(b)(2)  is  amended  to  provide 
guidelines  for  the  estabUshment  of 
service-connection  for  that  disease. 
Such  a  determination  is  made  after 
receiving  the  advice  of  the  Veterans 
Advisory  Committee  on  Environmental 
Hazards  (VACEH)  based  on  its 
evaluation  of  scientific  and  medical 
studies. 

On  October  28-29. 1993.  the  VACEH 
held  a  public  meeting  in  Washington. 
DC.  and  reviewed  53  medical  and 
scientific  studies  having  to  do  with 
radiation  exposure  and  subsequent 
development  of  disease.  Based  on  this 
review,  VACEH  recommended  that  VA 
add  lymphomas  other  than  Hodgkin's 
disease  and  rectal  cancer  to  the  list  of 
diseases  recognized  by  VA  as  being 
radiogenic. 

VA  has  previously  recognized  an 
association  between  radiation  exposure 
and  the  development  of  multiple 
myeloma  as  well  as  all  forms  of 
leukemia  except  chronic  lymphocytic 
leukemia.  In  its  report,  VACEH  noted 
the  close  histologic  relationship 
between  acute  lymphocytic  leukemia 
and  some  of  the  lymphomas.  Further, 
the  report  of  the  National  Research 
Council's  Committee  on  the  Biological 
Effects  of  Ionizing  Radiation  (BEIR). 
entitled  "Health  Effects  of  Exposure  to 
Ionizing  Radiation:  BEIR  V."  noted  that 
both  malignant  myeloma  and  the  non- 
Hodgkin's  lymphomas  are  malignancies 
of  the  B  lymphocytes  which  have  been 
observed  in  himians  to  increase  in 
frequency  after  irradiation.  Based  on 
these  considerations,  the  Secretary  has 
determined  that  an  association  exists 
between  radiation  exposure  and 
subsequent  development  of  lymphomas 
other  than  Hodgkin's  disease. 

VA  has  also  previously  recognized 
both  colon  cancer  and  skin  cancer  as 
radiogenic  diseases.  While  some  studies 
have  addressed  colon  cancer  and  rectal 
cancer  together,  the  BEIR  V  report 
addressed  them  separately.  VACEH  also 
considered  them  as  separate  entities, 
noting  that  the  rectal  tissue  of 
ectodermal  origin  is  not  pathologicallv 
part  of  the  colon.  While  the  BEIR  V 
report  gave  conflicting  conclusions 
about  rectal  cancer,  the  report  of  the 
United  Nations  Scientific  Committee  on 
the  Effects  of  Atomic  Radiation 
recognized  an  association  between 
radiation  exposure  and  rectal  cancer. 
VACEH  therefore  recommended  that 
cancer  of  the  rectum  be  added  to  the 
radiogenic  disease  list.  After  review  of 
these  studies,  the  Secretary  has 
determined  that  an  association  exists 
between  radiation  exposure  and  rectal 
cancer. 


We  propose  to  amend  38  CFR  3.311(b) 
(2)  to  implement  the  Secretary's 
decision  effective  the  date  of 
pubhcation  of  the  final  rule. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  fi-om  the 
initial  and  final  regulatory  flexibihty 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities.  Pensions, 
Veterans. 

Approved:  November  15.  1994. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 


PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.311(b){2)(xix),  remove  the 
word  "and";  in  §  3.311(b)(2)(xx).  remove 
the  mark  ".",  and  add,  in  its  place,  the 
mark  ";". 

3.  In  §  3.311(b)(2),  add  paragraphs 
(xxi)  and  (xxii)  to  read  as  follows: 

§  3.31 1    Claims  based  on  exposure  to 
ionizing  radiation. 


(b)*   *  * 

(2)*   •   • 

(xxi)  Cancer  of  the  rectum;  and 

(xxii)  Lymphomas  other  than 
Hodgkin's  disease. 

*        *        •        •        • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
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Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a  State 
Implementation  Plan  (SIP)  request  to 
redesignate  the  Jersey  County,  Illinois 
ozone  nonattainment  area  to  attainment. 
The  USEPA  is  also  approving  the 
accompanying  maintenance  plan  as  an 
SIP  revision.  The  redesignation  request 
and  maintenance  plan  were  submitted 
by  the  IlUnois  Environmental  Protection 
Agency  (lEPA)  on  November  12, 1993. 
The  State  has  met  the  requirements  for 
redesignation  contained  in  the  Clean  Air 
Act  (Act),  as  amended  in  1990.  The 
redesignation  request  is  based  on 
ambient  monitoring  data  that  show  no 
violations  for  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
during  the  three-year  period  from  1990 
through  1992. 

DATES:  Comments  on  this  SIP  revision 
request  and  on  USEPA's  proposed 
rulemaking  action  must  be  received  by 
December  27,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section  (AR- 
18J),  Regulation  Development  Branch. 
Air  and  Radiation  Division.  United 
States  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Niunber  (312)  886- 
6057. 

SUPPLEMENTARY  INFORMATION:  On 
November  12, 1993,  the  lEPA  submitted 
a  redesignation  and  maintenance  plan 
for  Jersey  County  as  a  requested  revision 
to  the  Illinois  State  Implementation  Plan 
(SIP).  The  lEPA  has  requested  that 
Jersey  County  be  redesignated  to 
attainment  for  ozone. 

On  November  6, 1991  (56  FR  56694), 
the  USEPA  formally  designated  Jersey 
County  as  a  marginal  ozone 


nonattainment  area.  This  classification 
and  designation  was  based  on  a 
monitored  violation  of  the  ozone 
National  Ambient  Air  QuaHty  Standard 
(NAAQS)  in  Jersey  County  in  1988. 

Jersey  County  is  a  rural  county 
located  approximately  25  miles  north  of 
St.  Louis,  Missouri.  Based  on  the  1990 
census,  the  population  of  Jersey  County 
is  20,539,  with  the  largest  urban 
population  being  that  of  Jerseyville. 
with  a  population  of  approximately 
8,000. 

L  USEPA  Redesignation  Policy 

The  Act's  requirements  for 
redesignation  to  attainment  are 
contained  in  section  107(d)(3)(E).  These 
requirements  and  other  USEPA 
redesignation  requirements  are 
discussed  in  a  September  4,  1^92, 
memorandum  from  the  Director  of  the 
Air  Quahty  Management  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  to  Directors  of  Regional  Air 
Divisions.  As  outlined  in  this 
memorandum,  section  107(d)(3)(E) 
requires  that  the  following  conditions  be 
met  for  redesignation  to  attainment: 

1.  The  USEPA  must  determine  t)iat 
the  area  subject  to  the  redesignation 
request  has  attained  the  NAAQS; 

2.  The  USEPA  must  have  hilly 
approved  the  applicable  SIP  for  the 
subject  area  under  section  110{k)  of  the 
Act; 

3.  The  USEPA  must  determine  that 
the  improvement  in  air  quality  in  the 
area  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  the  implementation  of 
the  applicable  SIP.  Federal  air  pollution 
control  regulations,  and  other  federally 
enforceable  emission  reductions; 

4.  The  USEPA  must  have  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
section  175A  of  the  Act;  and 

5.  The  State  must  have  met  all 
requirements  applicable  to  the  area 
under  section  110  and  part  D  of  the  Act. 

To  demonstrate  that  the  area  has 
attained  the  ozone  NAAQS,  the  State 
must  show  that  the  ozone  data  in  the 
area  do  not  exhibit  violation  of  the 
NAAQS  at  any  monitoring  site  in  the 
area  during  the  most  recent  three  years 
of  monitoring  at  the  sites.  In  accordance 
with  40  CFR  part  50.9,  the  annual 
average  number  of  expected 
exceedances  of  the  ozone  standard  (u.l2 
parts  per  million  (ppmj,  one-hour 
averaged)  at  any  monitor  caimot  exceed 
1.0  during  the  three  year  period.  The 
data  used  in  this  demonstration  must  be 
quality  assured,  in  accordance  with  40 
CFR  part  58.  and  collected  in 
accordance  with  40  CFR  part  50, 
appendix  H.  The  data  should  be 
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recorded  in  USEPA's  Aerometric 
Information  Retrieval  System  (AIRS). 

The  SIP  for  the  area  must  be  fully 
approved  uinder  section  llO(k)  of  the 
Act  and  must  satisfy  all  requirements 
that  apply  to  the  area.  These 
requirements  include  new  requirements 
added  by  the  1990  amendments  to  the 
Clean  Air  Act.  The  State  must  meet  all 
requirements  of  section  110  and  part  D 
of  the  Act  that  were  applicable  prior  to 
the  submittal  of  the  complete,  finally 
adopted  redesignation  request.  (It 
should  be  noted  that,  based  on  section 
1 75 A  of  the  Act,  other  requirements  of 
part  D  of  the  Act  remain  in  effect  until 
the  USEPA  approves  the  maintenance 
plan  and  the  redesignation  to 
attainment.  If  the  USEPA  disapproves 
the  request  to  redesignate  an  area  to 
attaiimient,  these  requirements  remain 
in  effect  wilh  no  delay.)  A  SIP  which 
meets  the  pre-redesignation  request 
submittal  requirements  must  be  fully 
approved  by  the  USEPA  prior  to 
USEPA's  approval  of  the  redesignation 
of  the  area  to  attainment  of  the  NAAQS. 
The  requirements  of  title  I  of  the  Act, 
which  includes  section  110  and  part  D 
of  the  Act.  are  discussed  in  the  April  16, 
1992.  General  Preamble  to  Title  7  (57  PR 
13498). 

The  State  must  be  able  to  reasonably 
attribute  the  improvements  in  air 
quality  to  permanent  and  enforceable 
emission  reductions.  Attainment 
resulting  from  temporary  emission 
reductions  or  from  temporary  favorable 
(not  conducive  to  high  ozone 
concentrations)  meteorology  would  not 
qualify  as  a  permanent  air  quality 
improvement.  The  State  should 
demonstrate  that  the  emission 
reductions  from  a  past  high  ozone 
period  (generally  the  year  or  period  for 
which  the  area's  ozone  classification 
design  value  was  determined,  1988  for 
Jersey  County)  to  the  period  of 
attainment  were  due  to  the 
implementation  of  permanent  and 
enforceable  emission  control  measures 
and  were  sufficient  to  explain  the 
attainment  of  the  ozone  NAAQS. 

Prior  to  the  redesignation  of  an  area 
to  attainment,  the  USEPA  must  fully 
approve  a  maintenance  plan  (as  a  SIP 
revision)  which  meets  the  requirements 
of  section  175 A  of  the  Act.  The 
maintenance  plan  must  provide  for 
maintenance  of  the  NAAQS  attainment 
in  the  area  for  at  least  10  years  after  the 
USEPA  approval  of  the  redesignation 
request.  The  maintenance  plan  must 
contain  additional  emission  control 
measures  as  necessary  to  assure 
maintenance  of  the  NAAQS  (generally 
this  means  maintaining  the  precursor 
emissions  at  or  below  the  attainment 
vear  levels).  The  Act  also  requires 


(section  175A(b))  a  second  SIP  revision 
8  years  after  an  area  is  redesignated  to 
attainment  to  assure  maintenance  of  the 
NAAQS  for  an  additional  10  years 
beyond  the  first  10  year  maintenance 
period. 

The  maintenance  plan  must  contain 
such  contingency  measures  as  the 
USEPA  deems  necessary  to  ensure 
prompt  correction  of  any  violation  of 
the  NAAQS  occurring  after  the  area  is 
redesignated  to  attainment  or 
exceedance  of  other  triggering  levels, 
such  as  emissions  exceeding  attainment 
levels  (this  could  be  caused  by  emission 
increases  not  anticipated  in  the 
maintenance  plan). 

At  a  minimum,  the  maintenance  plan 
should  contain  the  following  elements: 

1.  Attainment  Inventor}' 

The  State  must  develop  an  emissions 
inventory  for  the  initial  period  of 
attainment  to  identify  the  level  of 
emissions  which  is  associated  with 
attainment  of  the  NAAQS.  This 
emissions  inventory  must  be  consistent 
with  USEPA's  most  recent  guidance  on 
preparation  and  documentation  of 
emission  inventories.  The  emissions 
inventory  should  be  based  on  actual, 
typical  summer  weekday  emissions  of 
ozone  precursors  (Volatile  Organic 
Compounds  (VOC),  Oxides  of  Nitrogen 
[NOxl,  and  Carbon  Monoxide  [CO]). 

2.  Maintenance  Demonstration 

A  State  may  generally  demonstrate 
maintenance  of  the  NAAQS  by  either 
showing  that  future  emissions  of  the 
ozone  precursors  will  not  exceed  the 
levels  of  the  emissions  in  the  attainment 
inventory  or  by  modeling  to 
demonstrate  that  the  future  mix  of 
sources  and  emission  rates  will  not 
cause  a  violation  of  the  NAAQS.  The 
maintenance  plan  should  be  based  on 
the  same  type  and  level  of  modeling 
used  to  demonstrate  attainment  of  the 
NAAQS  in  the  SIP.  Regardless  of  which 
approach  is  used,  the  State  must  project 
the  emissions  for  the  10  year  period 
following  the  anticipated  time  of  the 
USEPA  approval  of  the  redesignation 
request  (the  State  should  assume  that 
the  USEPA  will  take  two  years  to 
complete  the  rulemaking  on  the 
redesignation  request).  The  projected 
emissions  must  reflect  the  expected 
actual  emissions  based  on  enforceable 
emission  rates  and  typical  source 
activity  rates,  such  as  production  rates, 
adjusted  for  expected  source  grou-th. 
Projected  emission  reductions  must 
reflect  the  impacts  of  permanent, 
enforceable  emission  control  measures. 
The  assimiptions  of  emission  reductions 
and  source  growth  and  techniques  used 


to  project  the  emissions  must  be  clearly- 
documented. 

3.  Monitoring  Network 

The  maintenance  plan  must  contain 
provisions  for  the  continued  operation 
of  ozone  air  quality  monitors  in  the  area 
to  be  redesignated.  This  is  needed  to 
provide  verification  of  the  maintenance 
of  the  NAAQS  attainment,  and  is  also 
needed  to  provide  triggering  data  for  the 
activation  of  contingency  measures  in 
the  event  of  a  future  violation  or 
exceedance  of  the  NAAQS  (the  State 
may  choose  to  activate  some 
contingency  measures  when  the 
NAAQS  is  simply  exceeded  but  not  yet 
violated  to  prevent  future  N.\.AQS 
violations). 

4.  Verification  of  Continued  Attainment 

The  State  must  assure  that  it  has  the 
legal  authority  to  implement  and 
enforce  all  measures  necessary  to  attain 
and  maintain  the  NAAQS.  In  addition, 
the  maintenance  plan  must  indicate 
how  the  State  will  track  the  progress 
and  success  of  the  maintenance  plan. 
This  includes  tracking  air  quality  levels 
and  emissions. 

5.  Contingency  Plan 

Section  175.\  of  the  amended  At:t 
requires  that  a  maintenance  plan 
include  contingency  provisions,  as 
necessary,  to  promptly  correct  any 
violation  of  the  NAAQS  that  occurs  after 
the  redesignation  of  an  area  to 
attainment.  For  the  purposes  of  section 
175A.  a  State  is  not  required  to  fully 
adopt  contingency  measures  that  will 
take  effect  without  further  action  by  the 
State.  The  contingency  plan,  however,  is 
considered  to  be  an  enforceable  part  of 
the  SIP  and  must  ensure  that  the 
contingency  measures  will  be  adopted 
and  implemented  expeditiously  after 
they  are  triggered.  The  plan  must  clearly 
identify  the  measures  that  will  be 
considered  for  adoption,  a  schedule  and 
procedure  for  their  adoption  and 
implementation,  and  a  specific  time 
limit  for  action  by  the  State.  The  plan 
must  also  identify  the  specific 
indicators  or  triggers  that  will  be  used 
to  determine  when  the  contingency 
measures  will  be  required. 

II.  Summary  of  the  Illinois 
Redesignation  Submittal 

Summarized  below  are  the  contents  of 
the  Illinois  redesignation  request  and 
maintenance  plan. 

A.  Monitored  Attainment  of  the  N.\AQS 

During  the  period  of  1990  through 
1992  (the  three  year  period  covered  by 
the  redesignation  request),  two 
exceedances  of  the  ozone  standard. 


0.127  ppm  and  0.125  ppm,  were 
monitored  in  Jersey  County,  with  both 
exceedances  recorded  in  1990.  The 
expected  ozone  standard  exceedance 
rate  for  the  1990-1992  period  was  0.67 
exceedance  per  year.  This  is  in  contrast 
to  seven  ozone  standard  exceedances, 
with  a  peak  ozone  concentration  of 
0.128  ppm.  monitored  in  1988,  when 
ozone  monitoring  was  initiated  in  Jersey 
County.  The  lEPA  has  quality  assured 
the  1990-1992  ozone  data  for  Jersey 
County  and  has  entered  these  data  into 
AIRS. 

As  a  check  on  the  continued 
attaiimient  of  the  NAAQS  in  Jersey 
County,  one  may  also  consider  the  1993 
peak  ozone  concentrations  (not 
addressed  in  the  Illinois  redesignation 
request,  but  registered  in  AIRS).  Two 
exceedances  of  the  ozone  standard. 
0.135  ppm  and  0.127  ppm.  were 
monitored  in  Jersey  County  in  1993.  The 
1991  tbi^ough  1993  data  continue  to 
show  attaiiunent  of  the  ozone  NAAQS, 
with  an  annual  average  expected 
exceedance  rate  of  0.67. 

These  data  show  that  attainment  of 
the  ozone  NAAQS  has  been  monitored 
in  Jersey  County  based  on  the  most 
recent  quality  assured  air  quality  data 
available. 

B.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

Until  1991  and  prior  to  the  1990 
amendment  of  the  Act.  Jersey  County 
had  been  designated  as  attaiimient  for 
ozone.  The  only  ozone  precursor 
emission  control  regulations  covering 
Jersey  County  were  statewide 
Reasonably  Available  Control 
Technology  (RACT)  regulations  and 
Prevention  of  Significant  Deterioration 
(PSD)  regulations  covering  the  growth  of 
new  or  existing  sources.  The  USEPA  has 
promulgated  PSD  regulations  for 
Illjnois.  which  have  been  delegated  to 
the  State  for  implementation.  "The 
USEPA  has  previously  approved 
Illinois'  RACT  regulations  covering 
Jersey  County. 

The  lEPA  certifies  that  all  RACT 
controls  required  in  Jersey  County  have, 
been  implemented  and  will  remain  in 
effect  after  the  redesignation  of  the 
County  to  attainment.  These  rules  will 
remain  in  effect  until  the  State 
demonstrates  to  the  USEPA's 
satisfaction  that  the  ozone  standard  can 
be  maintained  without  one  or  more  of 
the  controls. 

Title  40  CFR  part  52,  subpart  O. 
section  52.722,  evidences  that  the 
Illinois  SIP  was  approved  under  section 
1 10  of  the  Act  and  that  the  USEPA 
found  that  the  SIP  satisfied  all  part  D, 
title  I  (as  amended  in  1977). 
requirements.  The  1990  Act 


amendments,  however,  modified  section 
110(a)(2)  and  under  part  D,  revised 
sections  172  and  182  adding  new 
requirements  for  all  nonattaiiunent 
areas.  Therefore,  for  purposes  of 
redesignation.  to  satisfy  the  requirement 
that  the  SIP  meet  all  appUcable 
requirements  under  the  Act.  USEPA  has 
reviewed  the  SIP  to  ensure  that  it 
contains  all  measures  and  information 
that  were  due  under  the  Act,  as 
amended  in  1990,  prior  to  or  at  the  same 
time  Illinois  submitted  the 
redesignation  request  as  considered 
here.  The  USEPA  interprets  section 
107(d)(3)(E)(V)  of  the  Act  to  mean  that, 
for  a  redesignation  request  to  be 
approved,  the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
area  prior  to  and  at  the  same  time  of  the 
submission  of  the  complete 
redesignation  request. 

B.l.  Section  110  Requirements 

Although  section  110  of  the  Act  was 
amended  in  1990,  the  lUinois  SIP 
addressing  the  Jersey  County  area  meets 
the  requirements  of  section  110(a)(2).  A 
number  of  the  requirements  in  section 
110(a)(2)  did  not  change  in  substance 
and,  therefore.  USEPA  beheves  that  the 
pre-amendment  SIP  meets  these 
requirements.  As  to  those  requirements 
that  were  amended  (57  FR  27936  and 
23939,  June  23. 1993).  many  duphcate 
other  requirements  of  the  Act  and  are 
addressed  below. 

B.2.  Part  D  Requirements 

Before  Jersey  County  can  be 
redesignated  to  attainment,  the  area  and 
its  associated  SIP  must  meet  the 
apphcable  requirements  of  part  D, 
Under  part  D.  an  area's  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  part  D  sets 
forth  the  basic  requirements  applicable 
to  all  nonattainment  areas.  Subpart  2  of 
part  D  establishes  additional 
requirements  for  nonattainment  areas 
classified  in  table  1  of  section  181(a)  of 
the  Act.  As  described  in  the  April  16, 
1992.  General  Preamble  for  the 
Implementation  of  Title  I.  specific 
requirements  of  subpart  2  may  override 
Subpart  I's  general  provisions  (57  FR 
13501).  On  November  6,  1991,  Jersey 
County  was  classified  as  a  marginal 
ozone  nonattainment  area  (56  FR 
56694).  Therefore,  in  order  to  be 
redesignated  to  attainment,  the  State,  for 
Jersey  County,  must  meet  the  applicable 
requirements  of  subpart  1  of  part  D.  as 
well  as  the  apphcable  requirements  of 
subpart  2  of  part  D  as  they  pertain  to 
marginal  ozone  nonattainment  areas. 


B.2.a.  Subpart  1  of  Part  D— Section 
172(c)  Provisions 

Section  172(c)  sets  forth  general 
requirements  applicable  to  all 
nonattainment  areas.  Under  section 
172(b).  the  section  172(c)  requirements 
are  applicable  on  a  schedule  as 
determined  by  the  Administrator,  but  no 
later  than  three  years  after  an  area  has 
been  designated  as  nonattainment  under 
the  amended  Act.  VV^th  the  exception  of 
requirements  for  wh  .ch  subpart  2 
established  SIP  submission  dates  for 
corollary  requirements  pribr  to 
November  12,  1993  (which  are 
discussed  below),  the  requirements  of 
section  172(c)  were  not  applicable  to 
ozone  nonattainment  areas  on  or  before 
November  12, 1993,  the  date  on  which 
the  State  of  Illinois  submitted  the 
complete  redesignation  request  for 
Jersey  County.  Therefore,  these 
requirements,  including  those  of 
sections  172(c)(2)  and  172(c)(9)  are  not 
applicable  requirements  for  purposes  of 
evaluating  this  redesignation  request. 
With  respect  to  the  requirement  of 
section  172(c)(1)  concerning  the 
adoption  of  RACT,  the  USEPA  notes 
that,  as  discussed  elsewhere  in  this 
action,  Illinois  has  completed  the 
adoption  of  stationary  source  RACT 
rules  statewide,  the  USEPA  has 
approved  these  rules  in  prior 
rulemaking,  and  has  found  no 
deficiencies  in  the  rules  for  Jersey 
County.  In  addition,  the  USEPA  notes 
that,  with  respect  to  Jersey  County,  no 
additional  RACT  controls  beyond  the 
RACT  rules  afready  covered  in  the  SIP 
are  necessary  or  were  required  at  the 
time  of  the  submission  of  the 
redesignation  request. 

With  respect  to  the  emissions 
inventory'  requirement  of  section 
172(c)(3),  the  USEPA  notes  that  the 
State  of  Illinois  has  developed  and 
submitted  the  required  emissions 
inventory,  which  section  182(a)(1) 
required  to  be  submitted  by  November 
15,  1992.  This  emissions  inventor>'  has 
been  the  subject  of  separate  review  and 
rulemaking  by  the  USEPA.  EPA  expects 
to  take  final  action  approving  the 
emissions  inventory  before  the  USEPA 
takes  final  action  approving  the 
redesignation  request  for  Jersey  County. 
The  emissions  inventory  must  be 
approved  for  EPA  to  take  final  action 
approving  this  redesignation  request. 

As  for  the  section  172(c)(5)  New 
Source  Review  (NSR)  requirement,  once 
an  area  is  redesignated  to  attainment 
this  requirement  is  no  longer  applicable 
The  area  then  becomes  subject  to 
prevention  of  significant  deterioration 
(PSD)  requirements  in  heu  of  the  part  D 
NSR  program.  Under  USEPA  policy 
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described  in  a  Memorandum  from  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation,  dated  October  14, 1994, 
and  area  need  not  comply  with  the  NSR 
requirement  of  section  172(c)  to  be 
redesignated  if  it  is  demonstrated  that 
the  ai«a  will  continue  to  maintain  the 
ozone  standard  without  a  part  D  NSR 
program  in  place.  As  the  State  of  Illinois 
has  demonstrated  the  maintenance  of 
the  standard  will  occur  without  a  part 
D  NSR  program  (see  discussion  below) 
and  PSD  requirements  will  apply,  the 
lack  of  fully-apploved  part  D  NSR  rules 
applicable  to  Jersey  County  does  not 
preclude  the  redesignation  of  Jersey 
County. 

The  requirements  of  section  172(c)  are 
discussed  below  along  with  their 
relevancy  to  the  redesignation  request  at 
hand: 

(1)  Section  172(c)(1)  of  die  Act 
requires  SEPs  to  provide  for  all 
Reasonably  Available  Control  Measures 
(RACM)  as  expeditiously  as  practicable 
and  to  provide  for  attaiiunent  of  the 
NAAQS.  As  discussed  elsewhere  in  this 
action,  Illinois  has  completed  the 
adoption  of  stationary  source  RACT 
rules  statewide.  The  USEPA  has 
approved  these  statewide  RACT  rules  in 
prior  rulemaking  and  has  found  no 
deficiencies  in  the  nUes  for  Jersey 
County. 

In  addition,  the  USEPA  notes  that, 
with  respect  to  Jersey  County,  no 
additionial  RACM  controls  beyond  the 
RACT  rules  already  covered  in  the  SIP 
are  necessary  upon  redesignation  to 
attainment.  The  April  16,  1992,.General 
Preamble  to  the  Implementation  of  Title 
1  (57  PR  13560)  explains  that  section 
172(c)(1)  requires  the  plans  for  all 
nonattainment  areas  to  provide  for  the 
implementation  of  RACM  as 
expeditiously  as  practicable.  The 
USEPA  interprets  this  requirement  to 
impose  a  duty  on  all  nonattainment 
areas  to  consider  all  available  control 
measures  and  to  adopt  and  implement 
such  measures  as  are  reasonably 
available  for  implementation  in  the 
area's  attainment  demonstration. 
Because  attainment  has  been  reached  in 
Jersey  County,  no  additional  measures 
are  needed  to  provide  for  attainment. 

(2)  Section  172(c)(2)  requires  Uie  SIP 
to  provide  for  Reasonable  Further 
Progress  (RFP)  towards  attainment  of 
the  NAAQS.  This  requirement  only  has 
relevance  during  the  time  it  takes  the 
area  to  attain  the  NAAQS.  Because 
Jersey  County  has  already  attained  the 
NAAQS,  the  SIP  has  already  achieved 
the  necessary  RFP  towards  attainment  of 
die  NAAQS. 

(3)  Section  172(c)(3)  requires  the  SIP 
to  contain  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 


from  all  sources  of  the  relevant 
pollutants.  The  State  of  Illinois  has 
developed  and  submitted  the  required 
emissions  inventory  for  Jersey  County. 
This  emissions  inventory  has  been  the 
subject  of  separate  review  and 
rulemaking  by  the  USEPA.  The  approval 
of  the  emissions  inventory  is  expected 
to  be  (and  must  be)  finalized  before  the 
USEPA  takes  action  to  approve  in  final 
the  redesignation  of  Jersey  County  to 
attainment  for  ozone. 

(4)  Section  172(c)(4)  requires  the  SIP 
to  identify  and  quantify  the  emissions 
which  will  be  allowed  to  result  from  the 
construction  of  major  new  or  modified 
stationary  sources  in  the  ozone 
nonattainment  areas.  Although  the 
USEPA  has  not  approved  Illinois'  NSR 
regulations,  it  should  be  noted  that  once 
an  area  is  redesignated  to  attainment, 
nonattainment  NSR  requirements  are 
not  generally  applicable.  The 
redesignated  area  becomes  subject  to 
PSD  requirements  instead  of  the  NSR 
requirements.  The  USEPA  has 
promulgated  acceptable  PSD  regulations 
for  Illinois  and  has  delegated  the 
implementation  of  these  regulations  to 
the  State.  It  should  be  noted,  however, 
diat  until  the  USEPA  officially 
redesignates  Jersey  Coimty  to  attainment 
for  ozone,  sources  seeking  permits  for 
major  modifications  or  major  source 
construction  must  be  addressed  through 
a  new  source  review  acceptable  to  the 
USEPA. 

(5)  Section  172(c)(7)  requires  the  SIP 
to  meet  the  applicable  provisions  of 
section  110(a)(2).  As  noted  above,  the 
USEPA  beheves  that  the  Illinois  SIP 
meets  the  requirements  of  section 
110(a)(2). 

(6)  Section  172(c)(9)  requires  the  SIP 
to  contain  contingency  measures  to  be 
undertaken  if  an  area  fails  to  make  RFP 
or  fails  to  attain  the  NAAQS.  Since 
Jersey  County  has  attained  the  NAAQS, 
the  section  172(c)(9)  contingency 
measure  requirements  are  not  applicable 
unless  the  redesignation  request  and 
maintenance  plan  are  not  fully 
approved.  It  should  be  noted  that 
section  175 A  contingency  measures 
apply  to  areas  that  are  redesignated  to 
attainment. 

B.2.b.  Other  Part  D  Requirements 

Below  is  a  summary  of  Illinois' 
compliance  with  the  part  D 
requirements  for  marginal  ozone 
nonattainment  areas,  such  as  Jersey 
County. 

(1)  Submittal  of  a  Comprehensive 
Base  Year  Emissions  Inventory.  Section 
182(a)(1)  of  the  Act  requires  the  State  to 
submit  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  ozone  precursors.  As 


noted  above,  Illinois  has  submitted  a 
final,  adopted  1990  base  year  emissions 
inventory  and  associated  documentation 
for  Jersey  County.  This  emissions 
inventory  is  being  reviewed  in  a 
separate  rulemaking  action.  A  Technical 
Support  Document  (TSD) 
recommending  approval  of  this 
emissions  inventory  has  been  prepared 
to  support  a  direct  final  rulemaking  on 
this  emissions  inventory.  This 
emissions  inventory  must  be  approved 
in  final  rulemaking  before  the  USEPA 
can  approve  the  redesignation  of  Jersey 
County  in  final  rulemaking. 

(2)  Emission  Statement  SIP  Revision. 
Section  182(a)(3)(B)  of  the  Act  requires 
the  State  to  submit  a  SIP  revision  to 
require  stationary  sources  of  VOC  or 
NOx  to  annually  submit  statements  of 
emissions  from  the  sources.  Illinois  has 
submitted  this  SIP  revision.  A  final 
USEPA  rulemaking  approving  this  SIP 
revision  was  published  on  September  9, 
1993  (58  FR  47379). 

(3)  New  Source  Review  Regulations. 
Section  182(a)(2)(C)  of  the  Act  requires 
the  State  to  submit  a  SIP  revision  to:  (a) 
require  source  permits  in  accordance 
with  sections  172(c)(5)  and  173  of  the 
Act  for  the  construction  and  operation 
of  each  new  or  modified  major  source 
(writh  respect  to  the  emissions  of  ozone 
precursors);  and  (b)  correct 
requirements  in  the  existing  SIP 
concerning  permit  programs  as  were 
required  under  section  172(b)(6)  of  the 
pre-1990  Act  to  comply  with  regulations 
promulgated  by  the  USEPA  prior  to  the 
1990  amendment  of  the  Act.  Illinois  has 
submitted  a  SIP  revision  request  to 
comply  with  the  requirements  of  section 
182(a)(2)(C).  The  USEPA  has  reviewed 
this  SIP  revision  request  and  has 
proposed  to  approve  it  (September  23. 
1994.  59  FR  46839).  Although  the 
USEPA  has  not  taken  final  rulemaking 
Action  oft  this  SIP  revision,  it  should  be 
noted  that  the  USEPA  does  not  consider 
compliance  with  these  requirements  to 
be  a  prerequisite  to  the  redesignation  or 
an  area  to  attainment  of  the  ozone 
NAAQS.  The  USEPA  believes  that  the 
appUcability  of  the  part  C  PSD  program 
to  maintenance  areas  makes  it 
unnecessary  to  require  that  an  area  have 
obtained  full  approval  of  NSR 
regulations  required  by  part  D  of  the  Act 
in  order  to  be  redesignated.  The  USEPA 
believes  that  this  interpretation  of  the 
Act  is  appropriate  notwithstanding  the 
requirement  in  section  175A(d)  that  the 
contingency  provisions  of  a 
maintenance  plan  include  a 
commitment  on  the  part  of  the  State  to 
implement  all  measures  to  control  the 
relevant  air  pollutant  that  were 
contained  in  the  SIP  prior  to 
redesignation.  The  terra  "measure"  is 


not  defined  in  section  175A(d)  and  it 
appears  that  Congress  utilized  the  terms 
"measure"  or  "control  measure" 
differently  in  different  provisions  of  the 
Act  that  concern  the  PSD  and  NSR 
permitting  programs.  Compare  section 
llG(a)(2)  (A)  and  (C)  widi  section  161. 
In  light  of  this  ambiguity  in  the  use  of 
the  term  "measure,"  USEPA  believes 
that  the  term  "measure"  as  used  in 
section  175A(d)  may  be  interpreted  so 
as  not  to  include  NSR  permitting 
programs.  That  this  is  an  appropriate 
interpretation  is  further  supported  by 
USEPA 's  historical  practice,  dating 
before  the  amended  Act,  of  not  requiring 
redesipiiating  areas  to  demonstrate 
through  modeling  or  to  otherwise  justify 
replacing  the  nonattainment  area  NSR 
program  with  the  PSD  program  once  the 
areas  were  redesignated.  Rather,  the 
USEPA  has  historically  allowed  the 
NSR  programs  to  be  automatically 
replaced  by  the  PSD  programs  upon 
redesignation. 

(4)  RACT  corrections.  Section 
182(a)(2)(A)  of  die  Act  requires  the  State 
to  correct  deficiencies  in  the  State's 
RACT  regulations  noted  by  the  USEPA 
prior  to  the  amended  Act.  The  State 
pctes  that  no  deficiencies  were  noted  for 
the  RACT  regulations  applicable  to 
Jersey  County.  Therefore,  RACT 
corrections  are  not  an  issue  for  the 
Jersey  County  redesignation. 

(5)  Conformity  of  federal  actions  with 
the  SIP.  Section  176(c)  of  die  Act 
requires  the  States  to  revise  their  SIPs  to 
establish  criteria  and  procedures  to 
ensure  that  Federal  actions,  before  they 
are  taken,  conform  to  the  air  quality 
planning  goals  in  the  applicable  SIPs. 
The  requirement  to  determine 
conformity  applies  to  transportation 
plans,  programs  and  projects  developed, 
iunded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  the  States  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  USEPA 
to  promulgate.  Congress  provided  for 
the  State  revisions  to  be  submitted  one 
year  after  the  date  for  promulgation  of 
final  USEPA  conformity  regulations. 
When  that  date  passed  without  such 
promulgation,  USEPA's  General 
Preamble  for  the  Implementation  of 
Title  I  informed  the  States  that  its 
conformity  regulations  would  estabhsh 

a  submittal  date  (see  57  FR  13498. 
13557.  April  16,  1992). 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24. 1993.  (58  FR  62188)  and 
general  conformity  regulations  on 


November  30,  1993,  (58  FR  63214). 
These  conformity  regulations  require 
the  States  to  adopt  both  transportation 
and  general  conformity  provisions  in 
the  SIPs  for  areas  designated 
nonattainment  or  subject  to  a 
maintenance  plan  approved  under 
section  175  A  of  the  Act.  Pursuant  to 
section  51.396  of  the  transportation 
conformity  rule  and  section  51.851  of 
the  general  conformity  rule,  the  State  of 
Illinois  is  required  to  submit  a  SIP 
revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  November  25,  1994. 
Similarly,  the  State  of  Illinois  is 
required  to  submit  a  SIP  rev  ision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule  by 
December  1, 1994.  Because  the 
deadlines  for  these  submittals  have  not 
yet  come  due,  they  are  not  applicable 
requirements  under  section 
107(d)(3)(E)(V)  and,  dius,  do  not  affect 
approval  of  the  redesignation  request.  It 
should  be  noted,  however,  that 
regardless  of  the  attainment  status  of 
Jersey  County,  Illinois  is  obligated 
under  the  transportation  conformity  rule 
and  under  the  general  conformity  rule  to 
submit  the  conformity  SIP  revisions, 
including  revisions  covering  Jersey 
County  by  the  deadlines  discussed  here. 
Therefore,  the  attainment  status  of 
Jersey  County  should  not  be  an  issue  in 
this  case.  It  is  further  noted  that  the 
Illinois  redesignation  request  for  Jersey 
County  indicates  that  the  State  of 
Illinois  will  submit  a  SIP  revision  to 
meet  USEPA's  conformity  requirements 
after  Ilhnois  has  had  sufficient  time  to 
review  and  act  on  USEPA's  fi.nal 
conformity  regulations. 

C.  Improvement  of  Air  Quality  Due  to 
Permanent  and  Enforceable  Emission 
Reductions 

The  lEPA  notes,  on  the  basis  of 
relative  emissions  and  on  the  basis  of 
the  meteorology  leading  to  high  ozone 
concentrations  in  Jersey  County,  that  the 
high  ozone  concentrations  observed  in 
Jersey  County  in  1988  were  due  to 
ozone  precursor  emissions  in  the  St. 
Louis/Metro-East  St.  Louis  ozone 
nonattainment  area.  For  example,  the 
lEPA  notes  that  the  1990  summertime 
VOC  emissions  in  Jersey  County  were 
only  20  tons  per  day  while  the  VOC 
emissions  in  the  St.  Louis/Metro-East  St. 
Louis  ozone  nonattainment  area  were 
922  tons  per  day.  Given  the  proximity 
of  the  St.  Louis/Metro-East  St.  Louis 
ozone  nonattainment  area,  the    . 
dominance  of  ozone  precursor 
emissions  fi-om  that  area  compared  to 
those  from  Jersey  County,  and  the 


meteorology  of  peak  ozone  days  in 
Jersey  County  (winds  are  predominately 
fi-om  the  southeast  through  southwest 
on  these  days  placing  Jersey  County 
immediately  dov.^nwind  of  the  St.  Louis/ 
Metro-East  St.  Louis  area),  one  can  see 
that  the  ozone  precursor  emissions  in 
the  St.  Louis/Metro-East  St.  Louis  area 
are  die  likely  source  of  the  high  ozone 
concentrations  in  Jersey  County. 

Between  1987  and  1990.  the  following 
VOC  emission  control  measures  were 
implemented  in  the  Metro-East  St.  Louis 
area:  (1)  reduction  in  fuel  volatility 
(Reid  Vapor  Pressure  [RVP])  fi-om  1 1 .2 
pounds  per  square  inch  (psi)  to  9.0  psi: 
(2)  continued  implementation  of  the 
Federal  Motor  Vehicle  Emission  Control 
Program  (FMVCP);  (3)  basic  vehicle 
Inspection  and  Maintenance  (1/M):  and 
(4)  RACT.  hi  Jersey  County,  the       • 
following  VOic  emission  control 
measures  were  implemented  between 
1987  and  1990:  (1)  reduction  in  fiiel 
RVP  fi-om  11.2  psi  to  9.5  psi;  (2) 
continued  implementation  of  the 
FMVCP;  and  (3)  RACT  on  major 
sources.  These  emission  control 
programs  produced  real  and  permanent 
decreases  in  VOC  emissions  and  are 
responsible  for  the  attainment  of  the 
ozone  NAAQS  in  Jersey  County. 

The  largest  emission' reductions  have 
occurred  for  mobile  sources  and 
gasoline  related  evaporative  emissions, 
which  are  a  significant  portion  of  the 
total  VOC  emissions  for  die  St.  Louis/ 
Metro- East  St.  Louis  and  Jersey  County 
areas.  Mobile  source  emissions 
decreased  approximately  25  percent 
between  1987  and  1990.  and  gasoline 
evaporative  emissions  decreased 
approximately  10  percent  in  the  sam<' 
time  period. 

D.  Maintenance  Plan 

The  following  summarizes  Illinois' 
maintenance  plan  for  Jersey  County: 

(1)  Emission  certification  and 
tracking.  The  lEPA  will  continue  to 
inventory  ozone  precursor  emissions  in 
Jersey  County  and  will  make  periodic 
updates  in  the  emissions  inventory 
consistent  with  the  requirements  of  the 
Act.  The  lEPA  will  track  Jersey  County 
emissions  to  ensure  that  significant 
increases  in  emissions  are  identified 
and  evaluated  for  possible  air  quality 
impacts.  If  significant  negative  air 
impacts  are  indicated,  appropriate 
regulatory  action  will  be  initiated. 

(2)  Maintenance  of  existing  control 
programs.  The  lEPA  commits  to 
continue  enforcement  of  all  State- 
adopted  emission  control  measures 
included  in  the  Illinois  SIP.  This  will 
include  review  and  issuance  of 
stationary  source  permits  and 
inspection  of  emission  sources 
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consistent  with  the  USEPA-approved 
Illinois  program  plan.  This  commitment 
insures  that  future  VOC  emission  levels 
will  not  exceed  airrent  levels  in  Jersey 
County. 

(3)  Compliance  with  Act  requirements 
for  the  Metro-East  St.  Louis  area.  The 
lEPA  notes  that  the  Act  requires  the  SL 
Louis/Metro-East  St.  Louis  ozone 
nonattainment  area  to  achieve 
additional  VOC  emission  reductions 
beyond  the  current  emission  levels.  For 
example,  the  area  will  achieve  an 
additional  15  percent  VOC  emission 
reduction  from  the  1990  emission  level 
by  1996  as  the  result  of  Reasonable 
Further  Progress  (RFP)  requirements. 
Accounting  for  source  growth  and 
emission  reductions  expected  in  the 
Metro-East  St.  Louis  area  through  2004. 
the  lEPA  expects  an  18  ton  per  day  VOC 
emission  reduction  between  1990  and 
2004  (ten  years  after  the  year  in  which 
the  USEPA  is  expected  to  approve  the 
redesignation  of  Jersey  County).  This 
emission  decrease  does  not  account  for 
the  additional  emission  reduction  that 
will  occur  in  the  St.  Louis/Metro-East 
SL  Louis  area  as  a  result  of  the  attempt 
to  attain  the  ozone  standard  by  1996. 

(4)  Contingency  measures.  After 
Jersey  County  is  redesignated  to 
attainment,  the  trigger  for  contingency 
measures  will  be  a  violation  of  the 
ozone  standard  based  on  quality  assured 
data  and  a  notice  from  the  USEPA  that 
the  State  of  Illinois  has  failed  to 
maintain  the  ozone  NAAQS.  After  these 
triggering  conditions  have  occurred,  the 
lEPA  will  select  the  appropriate 
contingency  measure(s)  to  prevent  a 
violation  of  the  ozone  standard  from 
reoccurring.  The  State  commits  to  apply 
such  a  contingency  measure  within  18 
months  after  the  receipt  of  the 
notiHcation  from  the  USEPA  of  the 
NAAQS  violation  (A  time  schedule  for 
the  actions  leading  to  the 
implementation  of  emission  control 
measures  was  not  given  in  the 
maintenance  plan.  It  is  assumed  that  the 
State  will  adopt  nece«sary  regulations 
earher  than  18  montns.  such  that  the 
regulations  can  be  implemented  within 
the  18  month  time  period).  The 
contingency  measure(s)  to  be  considered 
will  be  selected  from  the  following  list 
or  from  measures  deemed  appropriate 


and  effective  at  the  time  the  control 
measure  selection  is  actually  made: 

a.  lower  reid  vapor  pressure  for  gasoline 

b.  reformulated  gasoline  program 

c.  Stage  I  and  breathing  controls  at 

gasoline  service  stations 

d.  Stage  II  vapor  recovery  controls  at 

gasoline  service  stations 

e.  extended  geographic  coverage  of 

existing  control  measures 

f.  requirements  for  RACT  for  existing 

source  covered  by  USEPA  Control 
Technique  GuideUnes  (CTGs) 
issued  in  response  to  the  amended 
Act 

g.  application  of  RACT  to  non-major 

sources 
h.  implementation  of  one  or  more 
transportation  control  measures 
sufficient  to  achieve  at  least  a  0.5 
percent  reduction  in  Jersey  County 
VOC  emissions.  The  transportation 
control  measures  will  be  selected 
from  the  following: 
i.  trip  reduction  programs,  including 
but  not  limited  to  employer-based 
transportation  management  plans, 
aroavvide  rideshare  programs,  work 
schedule  changes,  and 
telecommuting 
ii.  transit  improvements 
iii.  traffic  flow  improvements 
iv.  other  transportation  control 
measures  in  widespread  use  that 
the  State  and  local  governments 
deem  to  be  appropriate 
i.  alternative  fuel  programs  for  fleet 

vehicle  operations 
j.  controls  on  consumer  products 
consistent  with  those  adopted 
elsewhere  in  the  United  States 
k.  requirements  for  VOC  emission 

offsets  for  new  and  modified  major 
VOC  sources 
1.  requirements  for  VOC  emission  offsets 
for  new  and  modified  minor  VOC  • 
sources 
m.  increased  ratio  of  emission  offsets 

required  for  new  sources;  and 
n.  requirements  for  VOC  controls  on 
new  minor  sources. 
The  contingency  measures  may  be 
considered  for  Jersey  County  or  for 
upwind  areas  whose  emissions  impact 
the  air  quality  in  Jersey  County.  The 
selection  of  a  particular  contingency 
measure  for  implementation  will  be 
based  on  VOC  emission  reduction 
potential,  cost-effectiveness,  economic 

VOC  Emissions  (Tons  Per  Day) 


and  social  considerations,  or  other 
factors  that  the  lEPA  deems  to  be 
appropriate. 

(5)  Emission  control  authority  and 
additional  commitments.  The  lEPA 
certifies  that  it  has  the  authority  to 
continue  the  application  of  existing 
emission  control  measures  and 
additional  emission  control  measures  if 
required. 

The  lEPA  commits  to  continue 
monitoring  of  ozone  in  Jersey  County  for 
the  purposes  of  tracking  continued 
maintenance  of  the  ozone  standard 
attainment.  Additionally,  the  lEPA 
commits  to  revise  the  maintenance  plan 
as  necessarj'  to  comply  with  any 
subsequent  USEPA  finding  that  the 
maintenance  plan  is  inadequate  to 
maintain  attainment  of  the  ozone 
NAAQS  (such  a  finding  would  be  made 
by  the  USEPA  if  subsequent  violations 
of  the  ozone  standard  showed  that  the 
maintenance  plan  is  adequate  to 
maintain  attainment  of  the  ozone 
standard  or  to  further  lower  emissions 
after  a  monitored  violation  of  the  ozone 
standard)  and  to  revise  the  maintenance 
plan  in  eight  years  in  compliance  with 
section  175A  of  the  Act. 

(6)  Demonstration  of  maintenance.  To 
demonstrate  maintenance  of  the 
NAAQS.  the  lEPA  has  projected  VOC. 
NOx,  and  CO  emissions  to  2004,  ten 
years  after  USEPA  is  expected  to 
approve  the  redesignation  of  Jersey 
County.  Emission  projections  were 
based  on  methodology  consistent  with 
USEPA  guidelines.  For  stationary  point 
sources,  the  lEPA  used  growth  factors 
obtained  from  Regional  Economic 
Models,  Incorporated  (REM!)  using 
Illinois-specific  data.  Area  source  and 
off-highway  emissions  were  projected 
using  population  projections  and  other 
factors  consistent  with  the  approach 
used  to  project  emissions  in  the  State's 
15  percent  rate  of  progress  plan 
(currently  under  development).  On- 
highway  emissions  were  projected 
assuming  an  annual  growth  rate  of  2.5 
percent  as  estimated  by  the  Illinois 
Department  of  Transportation.  On- 
highway  emissions  were  estimated 
using  MOBILE5a. 

Emission  estimates  for  the  attaiiunent 
base  year  (1990).  2006.  and  several 
interim  years  are  given  below: 


1990 

1995 

2000 

2004 

Point  sources  „ „ „   „ „   __ „   ._ 

0.08 
2.79 
1.51 
1.41 

0.09 
2.81 
1.35 
1.42 

0.09 
2.83 
1.19 
1.44 

0.10 

Area  sources .. .   ».   „      „ 

2.84 
1.06 
1.45 

Orvroad  mobile  sources „ „ 

Off-road  motnle  sources _ „_ _•.„ „ 
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VOC  Emissions  (Tons  Per  Day)— Continued 


Biogenic  sources 
Total  


1990 


14.65 


20.44 


1995 


14.65 


20.32 


2000 


14.65 


20.20 


2004 


14.65 


20.10 


NOx  EMISSIONS  (TONS  Per  Day) 


Point  sources  

Area  sources 

Orvroad  mot>ile  sources 
Off-road  mobile  sources 


Totals 


1990 


0.00 
0.06 
1.50 
2.76 


4.32 


1995 


0.00 
0.06 
1.50 
2.86 


4.42 


2000 


0.00 
0.06 
1.49 
2.95 


4.50 


2004 


0.00 
0.06 
1.49 
3.03 


4.58 


CO  EMISSIONS  (TONS  Per  Day) 


Point  sources  

Area  sources  

Orvroad  mobile  sources 
Off-road  mobile  sources 

Totals  , 


1990 


0.00 
0.56 
9.74 
5.93 


16.23 


1995 


0.00 
0.56 
7.95 
5.99 


14.50 


2000 


0.00 
0.56 
6.16 
6.06 


12.78 


2004 


0.00 
0.56 
4.73 
6.11 


11.40 


The  lEPA  believes  the  decrease  in 
VOC  and  CO  emissions  and  relatively 
constant  NOx  emissions  (the  small 
increase  in  NOx  emissions  between 
1990  and  2004  is  viewed  by  the  lEPA  to 
be  inconsequential  with  respect  to 
ozone  concentration  changes)  between 
1990  and  2004  demonstrates  the 
maintenance  of  the  ozone  NAAQS  for 
the  required  ten  year  maintenance 
period. 

It  should  be  noted  that  the  interim 
year  emissions  above  were  determined 
by  the  USEPA  based  on  discussions 
with  the  lEPA.  The  USEPA  and  lEPA 
agreed  that  the  interim  year  emission 
estimates  should  be  based  on  linear 
interpolation  between  the  1990  and 
2004  emission  estimates.  This  is 
consistent  with  the  source  growth 
estimation  procedure  used  by  the  State 
to  estimate  the  2004  emission  levels, 
and  USEPA  believes  that  this  method  is 
appropriate  and  reasonable  for 
estimating  the  interim  year  emissions. 
The  USEPA  believes  that  this  method 
provides  reasonable  estimates  of  the 
emission  levels  in  those  years  and  does 
not  underestimate  those  emissions.  The 
interim  year  estimates  support  the 
lEPA's  conclusion  that  the  ozone 
NAAQS  should  be  maintained  in  Jersey 
County  for  the  period  between  1 990  and 
2004. 


III.  USEPA  Analysis  of  Redesignation 
Request 

1.  Monitored  Attainment  of  the  NAAQS 

The  lEPA  has  collected  quality 
assured  ozone  data  showing  attainment 
of  the  ozone  standard  at  all  monitoring 
sites  during  the  most  recent  three  years 
of  monitoring.  These  data  are  recorded 
in  AIRS. 

2.  Approved  State  Implementation  Plan 

Jersey  County  is  covered  by  a  SIP 
approved  by  the  USEPA  under  section 
110  and  part  D  of  the  Act.  Illinois  has 
implemented  this  SIP.  The 
implementation  of  this  SIP  included  the 
adoption  and  implementation  of  USEPA 
approved  RACT  regulations  and  other 
required  reasonably  available  control 
measures  required  by  the  pre- 1990  Act. 

Illinois  has  complied  with  the 
amended  Act.  Illinois  has  submitted  a 
1990  base  year  emissions  inventory  for 
VOC,  CO.  and  NOx  emissions.  This 
emissions  inventory  appears  to  be 
acceptable,  and  must  be  approved  in 
final  before  the  USEPA  can  approve  the 
redesignation  of  Jersey  County  to 
attaiimient  for  ozone.  The  emission 
inventory  is  the  subject  of  a  separate 
rulemaking  action.  Illinois  has  also 
submitted  a  SIP  revision  requiring 
annual  emission  statements  from  major 
sources  and  the  SIP  was  approved  by 
USEPA  on  September  9, 1993,  (See  58 
PR  47379). 

As  noted  above,  although  Illinois' 
NSR  regulations  have  not  been 


approved  by  the  USEPA,  the  USEPA 
does  not  consider  this  to  be  reasonable 
basis  for  disapproving  Illinois' 
redesignation  request  since  PSD 
requirements  will  replace  NSR  after 
Jersey  County  has  beien  redesignated  to 
attainment.  Until  such  time,  addition  of 
major  new  sources  or  major 
modification  of  existing  ozone  precursor 
sources  must  be  covered  NSR  permits 
acceptable  to  both  the  State  of  lUinois 
and  the  USEPA. 

Lack  of  adopted  mobile  source 
conformity  regulations  is 
inconsequenlial  since  such  regulations 
are  required  whether  Jersey  County  is 
designated  as  nonattainment  or 
attainment  for  ozone. 

3.  Improvement  of  Air  Quality  Due  to 
Permanent  Emission  Reductions 

Implementation  of  VOC  emission 
controls  in  Jersey  County  and  in  the  St. 
Louis/Metro-East  St.  Louis  ozone 
nonattainment  areas  has  led  to 
permanent,  enforceable  emission 
reductions  which  can  explain  the 
observed  improvement  in  ozone  levels 
in  Jersey  County. 

4.  Maintenance  Plan 

The  contingency  portion  of  the 
maintenance  plan  was  found  to  be 
acceptable.  In  addition,  an  acceptable 
demonstration  of  maintenance  for  jersey 
County  has  been  made  through  emission 
projections  to  2004. 

One  issue  concerning  the  contingency 
measures,  however,  must  be  noted.  As 


60584  Federal  Register  /  Vol.  59.  No.  226  /  Friday.  November  25.  1994  /  Proposed  Rules 


discussed  above,  Illinois  has  chosen  to 
include  the  implementation  of  tighter 
gasoline  RVP  (requiring  lower  RVP) 
requirements  as  a  contingency  measure. 
At  the  same  time  Illinois  was  Gnalizing 
^its  maintenance  plans,  the  USEPA 
issued  new  guidance  concerning  the  use 
of  lower  RVP  as  contingency  measures 
in  maintenance  plans.  This  new 
guidance  was  provided  in  a  November 
8, 1993,  memorandum  from  Michael 
Horowitz.  Office  of  General  Counsel,  to 
Directors  of  Air  and  Radiation 
Divisions.  The  guidance  indicates  that, 
for  States  to  include  lower  RVP  as  a 
contingency  measure  in  maintenance 
plans,  the  maintenance  plan  must 
include  several  things  writh  respect  to 
this  contingency  measure.  First,  the 
maintenance  plan  must  indicate  that  if 
the  former  nonattainment  area  fell  back 
into  nonattainment.  the  State  would 
submit  a  request  to  the  USEPA  to  find 
under  section  211(c)(4)(C)  of  the  Act 
that  the  lower  RVP  requirement  is 
necessary  for  the  area  to  achieve  the 
ozone  NAAQS.  Second,  since  the 
implementation  of  a  lower  RVP  would 
rely  upon  USEPA 's  determination  of 
whether  it  was  necessary  to  achieve 
attainment,  the  State  must  provide  for 
the  possibility  that  a  lower  RVP  could 
not  be  implemented.  To  do  so,  the  State 
would  need  to  provide  for  a  backup 
measure  in  the  maintenance  plan.  The 
maintenance  plan  could  also  include  a 
commitment  to  adopt,  as  an  alternative 
to  the  specified  measure,  measures 
identified  by  the  USEPA  as  practicable 
in  its  denial  of  the  State's  request  for  a 
lower  RVP  requirement.  If  the  State 
chooses  to  adopt  measures  specified  by 
the  USEPA  and  the  USEPA  has 
provided  several  options  for  acceptable 
measures,  the  State  must  adopt  the 
requisite  number  of  these  measures  as  is 
necessary  to  again  achieve  the  standard. 
The  State  would  need  to  include  a 
schedule  for  submittal  of  the  section 
211(c)(4)(C)  request  to  the  USEPA  and  a 
schedule  for  final  adoption  and 
implementation  of  a  lower  R\T 
standard,  or  the  back-up  nieasure(s),  or 
the  alternative  measures  selected  by  the 
USEPA.  The  schedule  would  need  to  be 
tied  to  the  triggering  event  for  the 
contingency  measure,  not  to  USEPA 
action  on  the  211(c)(4)(C)  request. 

Notwithstanding  the  November  8. 
1993,  policy  discussed  above,  which 
was  not  available  to  Illinois  at  the  time 
the  State  was  finahzing  and  submitting 
it  maintenance  plans  to  the  USEPA, 
USEPA  should  approve  Illinois' 
maintenance  plan  as  it  currently  exists. 
This  is  because  Illinois  has  identified  a 
wide  range  of  contingency  measures  to 
choose  from  in  the  maintenance  plan 


and  is,  therefore,  not  relying  exclusively 
on  lower  RVP  requirements  as  a 
contingency  measure.  If  Illinois, 
however,  upon  the  triggering  of  the  need 
to  implement  contingency  measures, 
chooses  to  implement  requirements  for 
lower  RVP,  lUinois  must  submit  the 
section  211(c)(4)(C)  request  in 
compliance  with  the  Act. 
Based  on  the  above,  it  is 
recommended  that  the  USEPA  approve 
Illinois"  request  for  the  redesignation  of 
Jersey  County  to  attainment  for  ozone  as 
well  as  Illinois'  maintenance  plan  for 
this  county. 

IV.  USEPA's  Proposed  Rulemaking 
Action 

The  USEPA  proposes  to  approve  the 
redesignation  of  Jersey  County  to 
attainment  for  ozone  because  the  State 
of  Illinois  has  met  the  requirements  of 
the  Act  revising  the  Illinois  ozone  SIP. 

V.  Request  for  Public  Comments 

USEPA  is  requesting  comments  on  the 
requested  SIP  revision  and  this 
proposed  rule.  As  indicated  at  the  outset 
of  this  notice,  USEPA  will  consider  any 
comments  received  by  December  27, 
1994. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993 
memorandum  fi-om  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each  for 
revision  to  any  SIP  shall  be  considered 
separately  in  Ught  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory-  and 
regulatory  requirements. 

Under  the  Regulatory  FlexibiUty  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibifity  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 


because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPS  on  such  grounds. 
Union  Electric  Co,  v.  USEPA,  427  U.S. 
246,256-66  (1976) 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  24.  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  pro  ection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  November  16,  1994. 
lo  Lynn  Traub. 

Acting  Regional  Administrator 

Part  52,  chapter  I.  title  40  of  the  Codt 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  tor  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O— Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (h)  to  read  as  follows. 

§52.726    Control  strategy:  Ozone. 

•   •   * 

(h)  Approval — On  November  12. 
1993.  the  Illinois  Environmental 
Protection  Agency  submitted  an  ozone 
redesignation  request  and  maintenance 
plan  for  Jersey  County  ozone 
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nonattainment  area  and  requested  that 
Jersey  Coimty  be  redesignated  to 
attaiiunent  for  ozone.  The  redesignation 
request  and  maintenance  plan  meet  the 
redesignation  requirements  in  section 
lG7(d)(3)(d)  of  the  Act  as  amended  in 
1990.  The  redesignation  meets  the 
Federal  requirements  of  section 
ia2(a)(l)  of  the  Clean  Air  Act  as  a 
revision  to  the  Illinois  ozone  State 
Implementation  Plan  for  Jersey  County. 
*        »        «        *        » 

IFR  Doc.  94-29144  Filed  11-23-94:  8:45  am) 
BILLINC  COOC  6S60-S<M> 


40  CFR  Part  60 
[AD-FRL-4507-6] 

Amendments  to  Standards  of 
Performance  for  New  Stationary 
Sources;  Monitoring  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


SUMMARY:  Revisions  are  proposed  to  the 
monitoring  requirements  of  subpart  A 
and  to  performance  specification  1  (PS- 
1)  of  appendix  B.  Today's  action 
proposes  revisions  to  clarify  and  update 
requirements  for  source  owmers  and 
operators  who  must  install  and  use 
continuous  stack  or  duct  opacity 
monitoring  equipment.  Today's  action 
also  proposes  amendments  regarding 
design  and  performance  validation 
requirements  for  continuous  opacity 
monitoring  system  (COMS)  equipment 
in  appendix  B.  PS-1.  These 
amendments  to  subpart  A  and  PS-1  will 
not  change  the  affected  facilities' 
appUcable  emission  standards  or 
requirement  to  monitor.  The 
amendments  will:  (1)  clarify  owner  and 
operator  and  monitor  vendor 
obligations,  (2)  reaffirm  and  update 
COMS  design  and  performance 
requirements,  and  (3)  provide  EPA  and 
affected  facilities  with  equipment 
assurances  for  carrying  out  effective 
monitoring. 

A  public  hearing  wall  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  January  24, 1995. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  16,  1994,  a  pubfic 
hearing  will  be  held  on  December  27, 
1994  beginning  at  10  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  person 


mentioned  under  ADDRESSES  to  verify 
that  a  hearing  wrill  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  at  the 
public  hearing  must  contact  EPA  by 
December  5, 1994. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  dupficate  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  No.  A-91-07, 
U.S.  Environmental  Protection  Agencv. 
401  M  Street.  SW.,  Washington.  DC    ' 
20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  pubfic  hearing,  it  will 
be  held  at  EPA's  Office  of  Emission 
Measurement  Laboratory  Building, 
Research  Triangle  Park,  North  Carolina. 
Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  contact  Mr.  Solomon 
O.  Ricks.  Emission  Measurement  Branch 
{MI>-19),  Technical  Support  Division, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  number  (919)  541- 
3576. 

Docket.  A  docket.  No.  A-91-07, 
containing  information  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  between  8:30  a.m.  and  noon 
and  1:30  p.m.  and  3:30  p.m..  Monday 
through  Friday,  at  EPA's  Air  Docket 
Section,  room  M-1500,  First  Flqor, 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standard, 
contact  Mr.  Solomon  Ricks  at  (919)  541- 
5242,  Emission  Measurement  Branch. 
Technical  Support  Division  (MD-19). 
U.S.  Enviromnental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  the  preamble  to  the  proposed 
method. 

I.  Introduction 

II.  Summary  of  Proposed  Revision 

A.  Design 

B.  Demonstration  of  Design 

C.  Performance  Specifications 

III.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Office  of  Management  and  Budget 
Reviews 

D.  Regulatory  Flexibility  Act  Compliance 

I.  Introduction 

These  revisions  to  subpart  A  and  PS- 
1  will  apply  to  all  continuous  opacity 
monitors  installed  for  piuposes  of 
monitoring  opacity,  as  required  in  the 
Code  of  Federal  Regidations  (CFR). 
These  requirements  may  also  apply  to 
stationary  sources  located  in  a  State, 


District,  Reservation,  or  Territory  that 
has  adopted  these  requirements  into  its 
implementation  plan. 

The  PS-1,  Specifications  and  Test 
Procedures  for  Opacity  Continuous 
Emission  Monitoring  Systems  in 
Stationary  Sources,  was  first 
promulgated  in  the  Federal  Register  (40 
FR  64250)  on  October  6,  1975.  A 
subsequent  revision  to  this  specification 
was  promulgated  in  the  Federal 
Register  March  30,  1983  (48  FR  13322). 
These  specification  revisions  for 
COMS's  are  based  on  information 
obtained  by  EPA  fit)m  additional 
experience  with  the  procedures  since 
that  promulgated  revision.  Prior  to 
today's  action,  the  proposal  was 
distributed  for  comment  to  a  review 
group  of  EPA  Regional  Offices  and  a 
State  agency.  In  addition,  EPA  solicited 
input  from  opacity  monitor 
manufacturers  and  concerned 
industries.  The  EPA  considered 
comments  from  these  sources  and 
incorporated  additional  changes. 

The  specifications,  in  total,  shall 
apply  to  all  COMS's  installed  or 
replaced  after  the  date  of  promulgation. 
All  COMS  that  have  been  installed  prior 
to  the  date  of  promulgation  of  these 
revisions  would  not  be  subject  to  these 
revisions  unless  replaced  or  specifically 
required  to  comply.  Following 
promulgation,  a  source  owner,  operator, 
or  manufacturer  will  be  subject  to  these 
PS's  if  installing  a  new  COMS, 
relocating  a  COMS,  replacing  a  COMS, 
recertifying  a  COMS  that  has  undergone 
substantial  refurbishing  (in  the  opinion 
of  the  enforcing  agency),  or  has  been 
specifically  required  to  recertify  the 
COMS  with  these  revisions. 

The  COMS.  which  met  PS-1  prior  to 
these  revisions,  may  not  meet  today's 
proposed  specifications.  Alternative 
designs  or  procedural  modifications  to 
PS-1,  approved  by  the  Administrator 
prior  to  the  proposal  of  these  revisions, 
are  not  applicable  to  monitors  subject  to 
these  revisions.  However,  source  owners 
and  operators,  as  well  as  manufacturers, 
may  apply  or  reapply  per  §  60.11(i)  to 
the  Administrator  for  alternatives  to 
these  PS's. 

II.  Summary  of  Proposed  Revisions 

Today's  action  proposes  to  restructure 
and  clarify  PS-1.  The  proposal 
restructures  organization  of  the 
specification  and  delineation  of 
responsibilities  to  demonstrate 
conformance  vdth  design,  location,  and 
performance  requirements. 

Opacity  monitoring  system 
technology  works  in  the  following  way: 
light  with  specific  spectral 
characteristics  is  projected  from  a  lamp 
through  the  effluent  in  the  stack  or  duct. 
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and  the  intensity  of  the  projected  light 
is  then  measured  by  a  sensor.  The 
projected  light  is  attenuated  because  of 
absorption  and  scatter  by  the  particulate 
matter  in  the  effluent;  the  percentage  of 
light  attenuated  is  defined  as  the  opacity 
of  the  emission.  Transparent  stack 
emissions  that  do  not  attenuate  light 
have  a  transmittance  of  1 00  percent  or 
an  opacity  of  zero  percent.  Opaque  stack 
emissions  that  attenuate  all  of  the  light 
have  a  transmittance  of  zero  percent  or 
an  opacity  of  100  percent  The  opacity 
measured  at  the  location  of  the  COMS 
is  corrected  for  differences  in 
measurement  pathlength  from  stack  or 
vent  exit  conditions  and  reported  as  the 
facility's  opacity  emission. 

A.  Design 

The  design  requirements,  as 
promulgated  March  30, 1983,  continue 
to  b«  required.  The  following  additional 
and  upgraded  requirements  are  being 
proposed: 

1 .  The  optical  aligxunent  device,  used 
to  assure  that  the  system  is  optically 
aligned,  must  clearly  indicate 
misalignment  before  the  t2  percent 
opacity  shift  allowed  by  the  design 
performance  limit  occurs.  Therefore, 
systems  with  subjective  obser\'ation 
indicators,  e.g..  "top-dead-center,"  may 
not  comply.  Manufacturer  evaluations, 
conducted  in  1989  and  1990,  found  that 
several  manufacturers  were  revising 
their  al-gnment  devices  to  clearly 
indicate  misalignment.  However,  1992 
evaluations  have  identified  a  continuing 
problem  of  clearly  depicting 
mibdligninent.  Specifically,  a  COMS  was 
placed  in  zero  alignment,  yet,  the 
alignment  sigbt  directions  would  have 
indicated  that  it  was  misaligned. 
Realignment  in  this  instance  could  have 
caused  a  negative  bias  in  future   . 
recordings. 

2.  In  addition,  in  1992.  EPA  obser\ed 
COMS  responses  over  different 
distances  for  the  COMS  alignment  test 
and  concluded  that  the  alignment  check 
should  be  done  at  the  installation 
patlilttngth  and  not  at  8  meters,  as 
currently  required  by  PS-1.  This  is  also 
a  practice  of  the  manufacturers  due  to 
specific  aperture,  objective  lens,  and 
installation  pathlength  requirements 
Because  the  alignment  check  and 
ptufurniance  test  are  considered 
installation  pathlength  specific  and 
because  of  the  Agency's  need  to  assure 
clarity  in  the  misalignment,  the  optical 
alignment  test  is  now  required  at  the 
site  of  the  installation.  This  will  provide 
an  opportunity  for  the  enforcing  agency 
and  source  ov%'ner  or  operator  to 
evaluate  and  establish  clarity  in  the 
depiction  of  misalignment. 


3.  The  angle  of  view  (AOV)  and  angle 
of  projection  (AOP)  specifications  have 
been  revised.  Defined  as  the  angle  that 
contains  all  of  the  photopic  radiation 
either  detected  or  projected  by  the 
COMS,  the  calumniation  of  the  light 
beam  has  been  reduced  to  a  maximum 
total  of  4  degrees.  From  1989  to  1992 
time  period,  EPA  observed  the  AOV  and 
AOP  testing,  conducted  by  10  major 
manufacturers  of  COMS  sold  in  the 
United  States,  and  concluded  that  the 
AOV  and  AOP  should  be  reduced  from 
the  current  5  degrees  to  4  degrees.  This 
change  also  reflects  manufacturers' 
improvement  in  the  instruments. 

4.  The  COMS  must  provide  a  means 
to  simulate  a  zero  and  upscale 
calibration  value  in  order  to  check  the 
COMS  transmitter/receiver  calibration. 
The  calibration  checking  system  shall 
include,  at  the  same  time,  all  the  optical 
and  electromechanical  equipment  used 
in  the  normal  measurement  mode.  The 
checking  system  will  measure  and 
provide  a  permanent  record  of  the 
COMS  calibration  status.  The  COMS's. 
which  conduct  zero  and  upscale 
calibration  drift  (CD)  assessments 
without  simultaneously  checking  all  the 
components  actively  used  in  normal 
day-to-day  opacity  measurement,  are 
deemed  to  deviate  from  the  proposed 
specifications.  The  Agency  recognizes 
that  some  existing  dual-path  COMS's  do 
not  include  the  reflector  in  the  daily 
zero  and  span  check.  However,  these 
COMS's  have  been,  and  will  continue  to 
be,  an  accepted  exception  to  the 
simultaneous  check  requirement. 

5.  The  COMS  shall  provide  operators 
visual  or  audible  alarms  for  exceeding 
PS-1.  operation  specification, 
equipment  failures,  and  effluent  opacity 
standards. 

6.  The  COMS  shall  provide  an 
automated  means  to  assess  and  record 
accumulated  automatic  zero 
compensations  on  a  1-hour  and  24-hour 
basis.  The  1-hour  is  specifically 
required  only  during  a  specific  24-hour 
period  of  the  operational  test  period. 
The  24-hour  assessment  and  recordings 
of  the  24-hour  accumulated  CD  is  a 
continual  requirement  of  the  system. 

7.  The  automatic  compensation  for 
dirt  accumulation  on  the  window 
surfaces  of  the  COMS  requires  including 
the  compensation  allowance  in  the  4 
percent  opacity  tolerance  for  zero  CD 
adjustment.  The  measurement  for 
determining  compensation  shall  be 
conducted  on  those  surfaces  that  are 
directly  in  line  with  the  light  beam  used 
to  measure  the  effluent  opacity.  In 
addition,  only  those  optical  surfaces, 
directly  in  the  fight  beam  path  under 
normal  operation  to  measure  opacity, 
may  be  compensated  for  dust 


accumulation.  The  EPA  has  determined 
that  systems  that  attempt  to  measure 
dust  accumulation  in  locations,  other 
than  the  measurement  path  of  the 
normally  transmitted  measurement  light 
beam  or  assume  equal  and  uniform  dust 
accumulations  on  unmeasured  surfaces 
(e.g.,  reflectors),  could  result  in 
unacceptable  negative  biases  in  opacity 
measurements.  Those  automatic  dust 
compensation  systems  that  meet  the 
optical  path  assessment  criteria  may 
demonstrate  and  petition  the 
Administrator  for  an  increase  in 
compensation  to  20  percent  opacity 
adjustment. 

8.  Providing  a  means  to 
independently  audit  the  COMS  will  b<' 
required  of  all  new  and  replacement 
COMS's.  Manufacturers  of  COMS's, 
meeting  the  March  30, 1983 
specifications,  have  routinely 
incorporated  this  performance  ch<K;k 
allowance  into  their  designs.  In 
addition,  the  proposed  specifications 
recognize  and  allow  for  the  use  of  a 
"zero-jig."  This  apparatus,  which  must 
have  a  unique  serial  number  specific  to 
the  installed  COMS,  may  be  used  to 
conduct  performance  check  audits  as 
well  as  for  zero  calibrations  of  the 
COMS  transmitter/receiver  (dual-path 
systems)  during  installation. 

9.  The  COMS  must  automatically 
correct  opacity  emissions  measured  at 
the  COMS  installation  location  to  the 
emission  outlet  pathlength.  The 
capability  to  automatically  display  and 
record  the  pathlength  correction  factor 
(PLCF)  changes  must  be  incorporated 
into  the  COMS  design. 

B.  Demonstration  of  Design 

The  proposed  demonstration  of 
design  conformance  requirements  of 
PS-1  have  evolved  from  historical 
observation  of  the  current  required 
demonstrations.  Such  demonstrations 
have  customarily  been'  done  by  COMS 
manufacturers  due  to  their  unique 
capabilities  at  the  manufacturing 
locations.  The  EPA  believed  this  to  be 
appropriate  in  1983  when  it  allowed  the 
source  owner  or  operator  to  obtain  a 
Manufacturer's  Certificate  of 
Conformance  (MCOC)  rather  than 
conducting  design  performance  testing 
at  the  source.  The  EPA,  then  and  now, 
continues  to  hold  the  source  owner  and 
operator  responsible  for  the  overall 
demonstration  that  the  COMS  meets  all 
of  PS-1  requirements.  Today's  proposed 
specification  requires  COMS 
manufacturers  to  conduct  the  design 
specification  testing  required  in  section 
6.0,  Design  Specification  Verification 
Procedure.  However,  this  does  not 
relieve  the  source  owners  or  operators 
from  demonstrating  compliance  with 
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applicable  COMS  requirements. 
Manufacturers  of  COMS's  are 
encouraged,  although  not  required,  to 
seek  an  EPA  evaluation  of  their  design 
specification  demonstration  procedures 
for  each  model  of  COMS  marketed  as 
conforming  with  these  specifications. 
The  eveduation  will  provide  competitive 
advantages  to  successful  demonstrations 
as  well  as  providing  purchaser 
assurances  of  initial  conformance  to 
regulatory  requirements.  The  activity  is 
expected  to  reduce  retrofit  and 
corrective  costs  potentially  encountered 
with  nonconforming  systems.  The 
evaluation  will  also  ensure  that  COMS's 
manufactured  outside  the  United  States 
(U.S.),  for  subsequent  sale  in  the  U.S., 
perform  testing  in  the  U.S.  prior  to  sale. 

The  design  specification  testing 
requirements  assume  that  apparatus 
used  to  conduct  demonstrations  is 
proper.  Adequately  rugged  apparatus 
will  assure  the  accuracy  and  rigor 
required  at  the  specification  frequency. 
The  testing  requirements  for 
demonstrating  conformance  with  the 
design  specifications  assume  that  the 
testing  apparatus,  used  to  conduct  such 
tests,  were  properly  chosen,  adequately 
rugged,  and  sufficiently  accurate.  The 
1989-1990  evaluation  of  procedures, 
conducted  by  the  COMS  manufacturers, 
foimd  a  broad  spectnmi  of 
sophistication  in  demonstration 
apparatus.  The  detection  limits  of  some 
equipment,  used  in  the  manufacturers' 
procedures,  were  found  to  be  a  limiting 
factor  in  the  conduct  of  some  tests.  If 
manufacturers'  operations  are  not 
sufficiently  precise,  accurate,  or 
permanent,  evaluations  may  indicate 
problems  in  repeatability. 

The  1983  monitor  selection  process 
for  design  demonstration  testing  did  not 
clearly  specify  how  to  select  a  monitor 
if  the  manufacturing  operation  was  not 
continuous  or  did  not  include  large 
inventories.  Most  COMS  manufacturing 
operations  are  Ukely  to  use  off-the-shelf 
or  imported  components,  and  the 
COMS's  are  constructed  and  shipped  as 
orders  are  received.  Large  inventories 
generally  do  not  exist,  and  production  is 
demand-based.  Today's  proposed 
monitor  selection  process  revises  the 
1983  process  to  recognize  some  of  these 
typical  manufacturing  operations.  The 
proposal  requires  that  each  COMS 
installed,  pursuemt  to  the  requirements 
of  an  applicable  standard,  have  a  serial 
number  assigned  by  the  manufacturer. 
(Note:  If  a  zero-jig  is  manufactured  and 
provided  for  the  COMS  model  type,  a 
unique  serial  number  for  the  zero-jig, 
corresponding  to  the  installed  COMS 
serial  number,  is  required.)  The 
proposed  model  selection  process  of 
section  6,  Design  Specification 


Verification  Procedure,  specifies  that 
the  COMS  (per  model)  selection  will  be 
based  on  a  randomly-selected  COMS 
produced  during  the  month  or  a 
randomly-selected  COMS  per  20  such 
monitors  produced,  whichever  is  more 
frequent. 

It  20  or  more  COMS's  of  a  particular 
model  are  produced  in  a  month,  the 
manufacturer  shall  randomly  select  a 
COMS  of  that  model  from  that  month's 
production  for  conducting  the  design 
conformance  tests  in  sections  6.2 
through  6.6.  Otherwise,  the 
manufacturer  shall  select  a  COMS  with 
a  serial  number  in  a  distinct  lot  of  20 
monitors  of  that  model  produced,  or  to 
be  produced,  and  shall  test  that  COMS 
for  demonstrating  conformance  with  the 
design  specifications. 

The  proposed  specification  does  not 
require  additional  sampling  and  testing 
upon  the  finding  of  nonconformance 
with  the  design  requirements.  Upon 
such  finding,  however,  the  specification 
requires  the  manufacturer  to  notify  all 
sources  who  have  purchased  that  model 
of  COMS  if  the  COMS  was 
manufactured  since  the  model's  last 
successful  demonstration  of 
conformance.  The  manufacturer  must 
send  a  copy  of  all  such  notifications  to 
EPA. 

The  design  specification 
demonstration  incorporates  other 
requirements. 

1.  An  outline  of  an  example  of  a 
MCOC  is  provided  to  give  direction  on 
the  presentation  of  supporting 
documentation  for  performance 
demonstration  tests. 

2.  The  current  specifications  do  not 
require  verification  of  supporting  COMS 
component  conformance 
documentation,  such  as  lamp 
emissivity,  which  is  used  for  the 
construction  of  a  spectral  response 
curve.  Also,  the  1983  specifications  did 
not  put  any  limit  on  the  valid  time 
period  for  certain  supporting 
demonstrations  such  as  development  of 
the  spectral  response  curve.  As  a  result, 
some  MCOC's  now  reflect  5-year  old 
data.  The  1989-1990  evaluations  of  the 
COMS  manufacturers  identified 
incorrect  calculation  procedures  as  well 
as  inclusion  of  a  component  that  caused 
an  unacceptable  COMS  response.  The 
manufacturer  in  the  latter  case,  who 
calculated  the  response  curve,  was 
unaware  that  the  component's 
characteristics  had  changed. 

The  proposed  PS's  require  the 
manufacturer  to  measure  the  spectral 
response  curve  of  the  COMS.  The 
specifications  will  no  longer  allow  the 
manufacturer,  or  source  owner  or 
operator,  to  calculate  the  spectral 
response  curve  from  lamp  emissivity, 


detector  response,  and  filter 
characteristics.  The  EPA  has  identified 
two  acceptable  systems  and  procedures 
for  measuring  the  COMS  spectral 
response  curve  at  10  nm  intervals  from 
300  to  800  nm.  Information,  provided  by 
the  manufactvuers,  indicates  that  this 
requirement  is  not  overly  burdensome. 
This  information  is  necessary  because, 
from  this  information,  both  the  peak  and 
mean  spectral  response  can  be 
accurately  determined. 

3.  The  AOV  and  AOP  tests  have  been 
clarified  and  reaffirmed  in  the 
specification.  Note  that  no  alternative 
procedures  have  been  approved  for  the 
AOV  and  AOP,  even  though 
manufacturers  may  be  using 
alternatives.  The  specification  clearly 
states  that  alternative  procedures 
require  approval  by  the  Administrator. 
Therefore,  source  owners  and  operators 
must  obtain  approvals  of  an  alternative 
procedure  prior  to  seeking  a  site-specific 
COMS  approval. 

C.  Performance  Specifications 

The  major  change  to  the  PS-1 
demonstrations  from  the  1983 
specification  occurs  in  section  7, 
Performance  Specification  Verification 
Procedures.  The  proposal  requires  that 
testing  be  conducted  at  the  affected 
facility.  Current  practices  have  allowed 
verification  tests  to  be  conducted  at  the 
COMS  manufacturers'  facility.  However, 
the  1983  specifications  intended 
verification  testing  to  be  performed  at 
the  affected  facility  to  ensure  that  the 
entire  COMS  system  was  evaluated  for 
the  specific  installation.  The  current 
practices  have  resulted  in  excluding  the 
data  recording  portion  of  the  system 
used  at  the  installation  under  normal 
measurement  conditions  and,  thereby, 
limiting  assessment  of  the  COMS  for  the 
specific  installation.  For  this  reason,  the 
proposed  specification  clarifies  where 
the  required  PS-1  testing  of  section  7  is 
to  be  conducted. 

The  proposal  also  simplifies 
procedures  for  calibration  attenuator 
selection.  The  COMS's  have  been 
typically  required  to  demonstrate  a 
certain  degree  of  calibration  error  over 
a  range  of  emissions  specified  as  the 
span  value.  This  span  value  may  or  may 
not  correspond  to  the  actual  instrument 
range  (0  to  100  percent  opacity).  The 
primary  concern  of  COMS  data  users  is 
the  capability  of  the  instrument  to 
measiu^  accurately  opacities  at,  or  near 
the  appUcable  standard.  Once  the 
opacity  level  exceeds  the  standard,  the 
magnitude  of  the  ernissions  tends  to  be 
of  lesser  concern  than  the  duration  of 
the  operation.  Therefore,  the  proposal 
includes  selection  of  appropriate 
attenuators  and  calibration  error  test  for 
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the  applicable  opacity  emission 
standard. 

The  specifications  recognize  the  need 
to  set  a  surrogate  emission  limit  for 
purposes  of  conducting  the  calibration 
error  test.  This  is  due  to  the  fact  that 
some  authorities  set  opacity  limitations 
of  zero  percent,  and  the  specification 
must  assess  calibration  accuracy  and 
linearity  around  the  standard. 
Attenuator  opacity  values  are  specified 
in  terms  of  optical  density  (or 
transmittance)  which  exhibits  a 
logarithmic  relationship  to  opacity. 
Because  of  the  nonlinear  natxire  of  this 
relationship,  COMS  cahbration  at  high 
opacity  values  becomes  more  difficult 
At  the  low  opacity  emission  limitations 
of  current  regulations,  e.g.,  20  percent, 
the  nonlinear  relationship  of  opacity 
and  optical  density  is  not  severe  and  is 
within  the  error  specification  in  this 
proposal.  Therefore,  a  surrogate  limit  for 
purposes  of  the  calibration  error  test 
would  continue  to  assure  acceptable 
COMS  accuracy,  even  though  the  actual 
emission  limitation  was  below  the 
surrogate  value.  Consequently,  where 
emission  standards  have  been  set  at  10 
percent  opacity  or  less,  the  proposal 
specifies  a  surrogate  10  percent  opacity 
limit  for  purposes  of  conducting  the 
calibration  error  test.  The  EPA  contacted 
attenuator  manufacturers  who  indicated 
that  certifiable  low  opacity,  i.e.,  2 
percent  opacity  (98  percent 
transmittance]  attenuators,  necessary  to 
comply  with  the  required  testing,  are 
available. 

Where  dual  standards  are  specified, 
e.g.,  a  10-percent  opacity  limitation  with 
an  allowance  for  one  6-minute  period  in 
an  hour  not  to  exceed  40  percent 
opacity,  the  calibration  error  test  must 
be  conducted  over  the  full  range  of 
standards.  The  test  may  be  conducted  as 
a  three-point  calibration  error  test  over 
the  range,  i.e.,  10  to  40  percent  opacity, 
or  separate  three-point  calibration  error 
tests  around  each  requirement. 

The  proposal  describes  procedures  for 
setting  the  instrument  zero  and  upscale 
calibration  values  and  zero  alignment. 
The  proposal  specifies  that  a  check  of 
the  adequacy  of  the  zero  setting  with  the 
alignment  must  be  made.  If 
discrepancies  between  measured  values 
exist,  they  should  be  resolved  prior  to 
stack  installation.  At  this  time  (if  part  of 
the  system),  the  zero-jig  zero  setting  also 
should  be  adjusted  to  coincide  with  the 
instrument  zero  for  the  monitor 
pathlength,  recorded  and  permanently 
set. 

The  1983  specifications  did  not 
specify  the  use  of  secondary 
instruments  to  establish  secondary 
attenuators  for  calibration  error  tests 
Today's  specification  provides  a 


procedure  for  qualifying  a  secondary 
instnmient.  The  conditioning  period  has 
been  incorporated  into  the  operational 
test  period.  The  operational  test  period 
is  now  a  336-hour  test  period  diuing 
which  the  maintenance  and  operational 
restrictions,  that  were  required  of  both 
conditioning  and  operational  periods  in 
the  1983  specifications,  still  apply.  An 
additional  test  has  been  included  to 
address  short-term  diurnal  fluctuations 
in  COMS's  opacity  output  readings. 
This  1-hour  drift  test  and  specification 
are  designed  to  assess  and  Umit  the 
amount  of  zero  and  upscale  calibration 
value  drifts  due  to  operational 
conditions  occurring  during  a  24-ho\u° 
period. 

ni.  Administrative  Requirements 

A.  Public  Hearing 

In  accordance  with  section  307(d)(5) 
of  the  Clean  Air  Act  as  amended  by 
Public  Law  101-549,  the  Clean  Air  Act 
Amendments  of  1990,  a  public  hearing 
will  be  held,  if  requested,  to  discuss  the 
proposed  revisions  to  subpart  A  and 
appendix  B.  Persons  wishing  to  make 
oral  presentations  should  contact  EPA  at 
the  address  given  in  the  ADORESSCS 
section  of  this  preamble.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  with 
the  EPA  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Air  Docket  Section  in  Washington,  D.C. 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  for  all  information 
submitted  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  to  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (Clean  Air  Act  Section 
307(d)(7)(A)]. 

C.  Office  of  Management  and  Budget 
Review 

Due  to  the  timing  of  review  which 
was  pre-Executive  Order  12866  (58  FR 
51735;  October  4, 1993),  this  NPRM 
underwent  Executive  Order  12291 


Review.  Under  Executive  Order  12291, 
EPA  must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  rulemaking  is  not  major 
because  it  will  not  have  an  aimual  effect 
on  the  economy  of  SlOO  million  or 
more;  it  will  not  result  in  a  major 
increase  in  costs  or  prices;  and  there 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investmerit, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  • 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  no  additional  coL;t  will 
be  incurred  by  such  entities.  The 
requirements  of  the  proposal  reaffirm 
the  existing  requirements  for 
demonstrating  conformance  with  the 
COMS  PS's.  Small  entities  will  be 
affected  to  the  same  degree  that  they  are 
affected  under  existing  requirements. 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 

Dated:  November  8, 1994. 
Carol  M.  Browner, 
Administrator. 

The  EPA  proposes  that  40  CFR  part  60 
be  amended  as  follows: 

1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7411.  7414, 
7416.  and  7601. 

Subpart  A — [Amended] 

2.  Section  60.13  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows:  \ 

§60.13    Monitoring  requirements. 

***** 

(d)(1)  Owners  and  operators  of 
continuous  emission  monitoring 
systems  (CEMS's)  installed  in 
accordance  with  the  provisions  of  this 
part,  shall  automatically  check  the  zero 
(or  low  level  value  between  0  and  20 
percent  of  span  value)  and  span  (50  to 
100  percent  of  span  value)  calibration 
drifts  (CD's)  at  least  once  daily.  For 
CEMS's  used  to  measure  opacity  in 
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accordance  with  the  provisions  of  this 
part,  owners  and  operators  shall 
automatically,  intrinsic  to  the 
continuous  opacity  monitoring  system 
(COMS),  check  the  zero  and  upscale 
cahbration  drifts  at  least  once  daily.  For 
a  particular  COMS,  the  acceptable  range 
of  zero  and  upscale  calibration  materials 
shall  be  as  defined  in  the  appUcable 
version  of  PS-1  in  appendix  B  of  this 
part.  Where  an  opacity  standard  of  10 
percent  or  less,  corrected  to  stack  exit 
conditions,  has  been  specified,  a 
surrogate  10  percent  opacity  standard 
shall  be  used  for  determining  the  daily 
cahbration  values  for  the  drift 
assessr.er.ts  required  above.  The  zero 
and  upscale  value  shall,  as  a  minimum, 
be  adjusted  whenever  either  the  24-hour 
zero  drift  or  the  24-hour  span  drift 
exceeds  two  times  the  limit  of  the 
applicable  PS  in  appendix  B.  The 
system  must  allow  the  amount  of  the 
excess  zero  and  span  drift  to  be 
recorded  and  quantified  whenever 
specified.  For  COMS's,  the  optical 
surfaces,  exposed  to  the  effluent  gases, 
shall  be  cleaned  prior  to  performing  the 
zero  and  span  drift  adjustments,  except 
for  systems  using  automatic  zero 
adjustments.  The  optical  surfaces  shall 
be  cleaned  when  the  cumulative 
automatic  zero  compensation  exceeds  4 
lercent  opacity. 


If 


Appendix  B — [Amended] 

3.  Appendix  B  to  part  60  is  amended 
by  revising  Performance  Specification  1 
to  read  as  follows: 

.Appendix  B  to  Part  60— Performance 
Specifications 

u       *       •       *       * 

Performance  Specification  1 — Specifications 
and  Test  Procedures  for  Continuous  Opacity 
Monitoring  Systems  in  Stationary  Sources 

1.  Applicability  and  Principle 

.1.1    Applicability. 

1.1.1  This  specification  contains 
requirements  for  the  design,  performance, 
and  installation  of  instruments  for 
cxintinuous  opacity  monitoring  systems 
(COMS's)  and  data  computation  procedures 
for  evaluating  the  acceptability  of  a  COMS. 
Certain  design  requirements  and  test 
procedures,  established  in  this  specification, 
may  not  apply  to  all  instrument  designs 
proposed  for  installation  after  the  effective 
date  of  these  specifications.  In  such 
Instances,  approval  for  the  use  of  alternative 
design  requirements  and  test  procedures 
shall  be  obtained  from  the  Administrator 
prior  to  a  demonstration  of  conformance  with 
these  specifications. 

1.1.2  Performance  Specification  1  (PS-1) 
applies  to  COMS's  installed  on  or  after  the 
effective  date  which  is  the  date  of 
promulgation  of  these  specifications.  The 
COMS's  installed  prior  to  the  effective  date 


are  required  to  comply  with  the  provisions 
and  requirements  of  PS-1  as  promulgated  on 
March  30. 1983  (48  FR  13322). 

1.1.3    A  COMS  installed  before  the 
effective  date  of  these  specifications  need  not 
be  re-tested  to  demonstrate  compliance  with 
these  PS's  unless  specifically  required  by 
regulatory  action  other  than  the  promulgation 
of  PS-1.  if  a  COMS  installed  prior  to  the 
effective  date  is  replaced  or  relocated,  this 
PS-1  shall  apply  to  the  COMS  replacement 
or  as  relocated. 

1.2    Principle. 

1.2.1  The  opacity  of  particulate  matter  in 
stack  emissions  is  continuously  monitored 
and  corrected  to  a  stack  exit  pathlength  by  a 
measurement  system,  based  upon  the 
principle  of  transmissometry  Light,  having 
specific  spectral  characteristics,  is  projected 
from  a  lamp  through  the  effluent  in  '.he  stack 
or  duct,  and  the  intensity  of  the  projected 
light  is  measured  by  a  sensor.  The  projected 
light  is  attenuated  because  of  absorption  and 
scaUer  by  the  particulate  matter  in  the 
effluent;  the  jaercentage  of  visible  light  energy 
attenuated  is  defined  as  the  opacity  of  the 
emission. 

1.2.2  This  specification  establishes 
specific  design,  performance,  and  installation 
criteria  for  the  COMS.  Prior  to  installation, 
source  owners  and  operators  must  provide 
verification  that  the  COMS  has  met  the 
design  specifications.  Prior  to  installation,  it 
is  recommended  that  the  COMS  installation 
location  be  reviewed  and  approved  by  the 
appropriate  regulatory  authority.  Then,  the 
owner  and  operator  calibrates,  installs,  and 
operates  the  COMS  for  a  specified  test 
period.  During  this  specified  test  period,  the 
COMS  is  further  evaluated  to  determine 
conformance  with  PS-1. 

2.  Definitions 

2.1  Angle  of  Projection  (AOP).  The  angle 
that  contains  all  of  the  radiation  projected 
from  the  lamp  assembly  of  the  analyzer  at  a 
level  of  greater  than  2.5  percent  of  the  peak 
illuminance. 

2.2  Angle  of  View  (AOV).  The  angle  that 
contains  all  of  the  radiation  detected  by  the 
photodetector  assembly  of  the  analyzer  at  a 
level  greater  than  2.5  percent  of  the  peak 
detector  response. 

2.3  Calibration  Drift  (CD).  The  difference 
in  the  COMS  output  readings  from  the 
upscale  calibration  value  after  a  stated  period 
of  normal  continuous  operation  during 
which  no  unscheduled  maintenance,  repair, 
or  adjustment  took  place. 

2.4  Calibration  Error.  The  difference 
between  the  opacity  values  indicated  by  the 
COMS  and  the  known  values  of  a  series  of 
calibration  attenuators  (filters  or  screens). 

2.5  Centroid  Are*.  A  concentric  area  that 
is  geometrically  similar  to  the  stack  or  duct 
cross-section  and  is  no  greater  than  1  percent 
of  the  stack  or  duct  cross-sectional  area. 

2.6  Continuous  Opacity  Monitoring 
System.  The  total  equipment  required  for  the 
determination  of  0f>acity.  The  system 
consists  of  the  following  major  subs\'stems: 

2.6.1  Analyzer.  That  portion  of  the 
installed  COMS  that  senses  the  pollutant  and 
generates  an  output  that  is  a  function  of  the 
opacity. 

2.6.2  Data  Recorder.  That  portion  of  the 
installed  COMS  that  provides  a  permanent 


record  of  the  analyzer  output  in  terms  of 
opacity.  The  data  recorder  may  include 
automatic  data  reduction  capabilities. 

2.6.3    Sample  Interface.  That  portion  of 
the  installed  COMS  that  protects  the  analyzer 
from  the  effects  of  the  stack  effluent  and  aids 
in  keeping  the  optical  surfaces  clean. 

2.7  External  Audit  Device.  The  inherent 
design,  equipment,  or  accommodation  of  the, 
COMS  allowing  the  independent  assessment 
of  system  calibration  and  operation.  An 
adequate  design  shall  permit  the  use  of 
external  (i.e.,  not  intrinsic  to  the  instrument) 
neutral  density  filters  to  assess  monitor 
.operation. 

2.8  External  Zeroing  Device  (Zero-)ig).  An 
external,  removable  device  for  simulating  or 
checking  the  cross-stack  zero  alignment  of 
the  COMS. 

2.9  Full  Scale.  The  maximum  data 
display  output  of  the  COMS.  For  purposes  of 
recordkeeping  and  reporting,  full  scale  shall 
be  greater  than  80  percent  opacity. 

2.10  Mean  Spectral  Response.  The  mean 
response  wavelength  of  the  wavelength 
distribution  for  the  effective  spectral 
response  ciu^e  of  the  transmissometer. 

2.11  Opacity.  The  fraction  of  incident 
light  that  is  attenuated  by  an  optical  medium. 
Opacity  (Op)  and  transmittance  (Tr)  are 
related  by:  Op=l-Tr. 

2.12  Operational  Test  Period.  A  period  of 
time  (336  hours)  during  which  the  COMS  is 
expected  to  operate  within  the  established 
PS's  without  any  unscheduled  maintenance, 
repair,  or  adjustment. 

2.13  Optical  Density.  A  logarithmic 
measure  of  the  amount  of  incident  light 
attenuated.  Optical  Density  (OD)  is  related  to 
the  transmittance  and  opacity  as  follows; 
OD  =  -log.o  (1-Op), 

2.14  Pathlength,  The  depth  of  effiueni  in 
the  light  beam  between  the  receiver  and  the 
transmitter  of  a  single-pass  trans- 
missometer, or  the  depth  of  effluent  between 
the  transceiver  and  reflector  of  a  double-pass 
transmissometer.  Three  f>athlengths  are 
referenced  by  this  specification  as  follows: 

2.14.1  Emission  Outlet  Pathlength.  The 
pathlength  (depth  of  effluent)  at  the  location 
where  emissions  are  released  to  the 
atmosphere.  For  noncircular  outlets.  D  = 
(2LW)/(L  +  W),  where  L  is  the  length  of  the 
outlet  and  W  is  the  width  of  the  outlet.  Note 
that  this  definition  does  not  apply  to  jMJsitive 
pressure  baghouse  outlets  with  multiple 
stacks,  side  discharge  vents,  ridge  roof 
monitors,  etc. 

2.14.2  Installation  Pathlength.  The 
installation  flange-to-flange  distance. 

2.14.3  Monitoring  Pathlength.  The 
effective  depth  of  effluent  (the  distance  over 
which  the  light  beam  is  actually  evaluating 
the  stack  effluent)  measured  by  the  COMS  at 
the  installation  location.  Monitoring 
pathlength  is  to  be  used  for  the  optical 
alignment,  response,  and  calibration  error 
tests  of  section  7  and  calculation  of  the 
pathlength  correction  factor  (PLCF).  The 
effective  depth  of  effluent  measured  by  the 
COMS  must  be  equal  to  or  greater  than  90 
percent  of  the  distance  between  duct  or  stack 
walls. 

2.15    Peak  Spectnu  Response.  The 
wavelength  of  maximum  sensitivity  of  the 
transmissometer. 
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2.16  Primary  Attenuators.  Primaiy 
attenuators  are  those  calibrated  by  the 
National  Institute  of  Standards  and 
Technology  (NIST). 

2.17  Response  Time.  The  amount  of  timj 
it  takes  the  COMS  to  display  on  the  data 
recorder  95  percent  of  a  step  change  in 
opacity. 

2.18  Secondary  Attenuators.  Secondar>- 
attenuators  are  those  calibrated  against 
primary  attenuators  according  to  procedures 
in  section  7.1.3. 

2.19  Transmissometer.  That  portion  of 
the  installed  COMS  that  includes  the  sample 
interface  and  the  analyzer. 

2.20  Transmittance.  The  fraction  of 
incident  light  that  is  transmitted  through  an 
optical  medium. 

2.21  Upscale  Calibration  Value.  The 
opacity  value  at  which  a  calibration  check  of 
the  COMS  is  performed  by  simulating  an 
upscale  opacity  condition  as  viewed  by  the 
receiver.  An  opacity  value  (corrected  for 
pathlength)  that  is  150  to  190  percent  of  the 
applicable  opacity  standard. 

2.22  Zero  Calibration  Value.  A  value  at 
which  a  calibration  check  of  the  COMS  is 
performed  by  simulating  a  zero  opacity 
condition  as  viewed  by  the  receiver.  An 
opacity  value  (corrected  for  pathlength)  that 
is  0  to  10  percent  of  the  applicable  opacity 
standard. 

2.23  2:ero  Drift  The  difference  in  the 
COMS  output  readings  from  the  zero 
calibration  value  after  a  suted  period  of 
normal  continuous  operation  during  which 
no  unscheduled  maintenance,  repair,  or 
adjustment  took  place. 

2.24  Zero  and  Upscale  Calibration  Value 
Attenuator  System.  An  inherent  system  of  the 
COMS  which  can  be  an  automatic  electro- 
mechanical and  filter  system  for  simulating 
both  a  zero  and  upscale  cahbration  value, 
providing  an  assessment  and  record  on  the 
calibration  of  the  instrument.  Optical  filters 
or  screens  with  neutral  spectral 
characteristics,  or  other  device  that  produces 
a  zero  or  an  upscale  calibration  value  shall 
be  used. 

3.  Apparatus 

3.1  Continuous  Opacity  Monitoring 
System.  A  COMS  that  meets  the  design  and 
PS's  of  PS-1,  including  a  suitable  data 
recorder,  such  as  an  analog  strip  chart 
recorder  or  other  suitable  device  (e.g..  digital 
computer)  with  an  input  signal  range 
compatible  with  the  analyzer  output 

3.2  Calibration  Attenuators.  Minimum  of 
three.  These  attenuators  must  be  optical 
filters  with  neutral  spectral  characteristics 
selected  and  calibrated  according  to  the 
procedures  in  sections  7.1.2  and  7.1.3  and  of 
sufficient  size  to  attenuate  the  entire  light 
beam  received  by  the  detector  of  the  COMS. 

3.3  Calibration  Sp)ectrophotometer.  A 
laboratory  spectrophotometer  meeting  the 
follo%ving  minimum  design  specifications: 


Parameter 

Specification 

Detector  angle  of 

<10». 

view. 

Accuracy  ._ 

<0.5%  transmittarK*. 

NIST  traceable  calibra- 

tion. 

Parameter 


Wavelength 
range. 


Specification 


300-800  nm. 


3.4  Spectral  Response  Measurement 
System.  Equipment  and  procedures  capable 
of  providing  an  accurate  evaluation  and 
recording  of  the  spectral  response  curve  of 
the  COMS.  The  equipment  will  include,  but 
is  not  limited  to,  a  Helium-Neon  laser  for 
calibration,  a  monochrometer  capable  of  10 
nm  incremental  changes  over  a  range  of  300 
to  800  nm,  and  other  appropriate  optical 
bench  requirements. 

3.5  COMS  Tfist  Stands  and  Related 
Equipment.  Equipment  capable  of  allowing 
the  accurate  conduct  of  the  performance  tests 
to  the  necessary  tolerances  called  for  by  these 
specifications. 

4.  Installation  Specifications 

Install  the  COMS  at  a  location  where  the 
opacity  measurements  are  representative  of 
the  total  emissions  from  the  affected  facility. 
This  requirement  can  be  met  as  follows: 

4.1  Measurement  Location.  Select  a 
measurement  location  that  is  (a)  at  least  4 
duct  diameters  downstream  from  all  partic- 
ulate control  equipment  or  flow  disturbance, 
(b)  at  least  2  duct  diameters  upstream  of  a 
flow  disturbance,  (c)  where  condensed  water 
vapor  is  not  present,  (d)  free  of  interference 
from  ambient  light,  and  (e)  accessible  in 
order  to  permit  maintenance. 

4.2  Measurement  Location.  The  primary 
concern  in  locating  a  COMS  is  determining 
a  location  of  well-mixed  stack  gas.  Twp 
factors  contribute  to  complete  mixing  of 
emission  gases:  turbulence  and  sufficient 
mixing  time.  The  criteria  listed  below  define 
conditions  under  which  well-mixed 
emissions  can  be  expected.  Select  a  light 
beam  path  that  passes  through  the  centroidal 
area  of  the  stack  or  duct.  Additional 
requirements  or  modifications  must  be  met 
for  the  following  locations: 

4.2.1  If  the  location  is  in  a  straight 
vertical  section  of  stack  or  duct  and  is  less 
than  4  equivalent  diameters  downstream 
from  a  bend,  use  a  light  beam  path  that  is  in 
the  plane  defined  by  the  upstream  bend  (see 
figure  1-1). 

4.2.2  If  the  location  is  in  a  straight 
vertical  section  of  stack  or  duct  and  is  less 
than  4  equivalent  stack  or  duct  diameters 
upwtream  from  a  bend,  use  a  light  beam  path 
that  is  in  the  plane  defined  by  the  bend  (see 
figure  1-2). 

4.23    If  the  location  is  in  a  straight 
vertical  section  of  stack  or  duct  and  is  less 
than  4  equivalent  stack  or  duct  diameters 
downstream  and  is  also  less  than  1  diameter 
upstream  from  a  bend,  use  a  light  beam  path 
in  the  plane  defined  by  the  upstream  bend 
(see  figure  1-3). 

4.2.4    If  the  location  is  in  a  horizontal 
section  of  stack  or  duct  and  is  at  least  4 
equivalent  stack  or  duct  diameters 
downstream  from  a  vertical  bend,  use  a  light 
beam  path  in  the  horizontal  plane  that  is 
between  >/i  and  Vi  the  distance  up  the 
vertical  axis  from  the  bottom  of  the  duct  (see 
figure  1-4). 


4.2.5     If  the  location  is  in  a  horizontal 
section  of  duct  and  is  less  than  4  diameters 
downstream  from  a  vertical  bend,  use  a  light 
beam  path  in  the  horizontal  plane  that  is 
between  Vi  and  %  the  distance  up  the 
vertical  axis  from  the  bottom  of  the  duct  for 
upward  flow  in  the  vertical  section,  and  is 
between  '/S  and  Vi  the  distance  up  the 
vertical  axis  from  the  bottom  of  the  duct  for 
downwa/d  flow  (figure  1-5). 

4.3  Alternative  Locations  and  Light  Beam 
Paths.  Locations  and  light  beam  paths,  other 
than  those  cited  above,  may  be  selected  by 
demonstrating,  to  the  Administrator  or 
delegated  agent,  that  the  average  opacity 
measured  at  the  alternative  location  or  path 
is  equivalent  to  the  opacity  as  measured  at 

a  location  meeting  the  criteria  of  sertion  4.1 
or  4.2.  The  opacity  at  the  alternative  location 
is  considered  equivalent  if  the  average 
opacity  value  measured  at  the  alternative 
location  is  within  ±10  percent  of  the  average 
opacity  value  measured  at  the  location 
meeting  the  installation  criteria  in  section 
4.2.  and  the  difference  between  any  two 
average  opacity  values  is  less  than  2  percent 
opacity  (absolute).  To  conduct  this 
demonstration,  simultaneously  measure  the 
opacities  at  the  two  locations  or  paths  for  a 
minimum  period  of  time  (e.g.,  180-minutes) 
covering  the  range  of  normal  operating 
conditions  and  compare  the  results.  TIib 
opacities  of  the  two  locations  or  paths  may 
be  measured  at  different  times,  but  must 
represent  the  same  process  operating 
conditions.  Alternative  procedures  for 
determining  acceptable  locations  may  be 
used  if  approved  by  the  Administrator. 

4.4  Slotted  Tube.  For  COMS  that  uses  a 
slotted  tube,  the  slotted  tube  must  be  of 
sufficient  size  and  orientation  so  as  not  to 
interfere  with  the  bee  flow  of  effluent 
through  the  entire  optical  volume  of  the 
COMS  photodetector.  The  manufacturer  must 
also  present  information  in  the  certificate  of 
conformance  that  the  slotted  tube  minimizes 
light  reflections.  As  a  minimum,  this 
demonstration  shall  consist  of  laboratory 
operation  of  the  COMS  both  with,  and 
without  the  slotted  tube  in  position.  The 
slotted  portion  must  meet  the  monitoring 
pathlength  requirements  of  2.14.3. 

5.  Design  Specifications 

5.1     Design  Specifications.  The  COMS 
shall  comply  with  the  following  design 
specifications: 

5.1.1  Peak  and  Mean  Spectral  Responses. 
The  peak  aqd  mean  spectral  responses  must 
occur  between  500  nm  and  600  nm.  The 
response  at  any  wavelength  below  400  nm  or 
above  700  nm  shall  be  less  than  10  percent 
of  the  peak  spectral  response. 

5.1.2  Angle  of  View.  The  total  AOV  shall 
be  no  greater  than  4  degrees. 

5.1.3  Angle  of  Projection.  The  total  AOP 
shall  be  no  greater  than  4  degrees. 

5.1.4  Optical  Alignment  Sight.  Each 
analyzer  must  provide  some  method  for 
visually  determining  that  the  instrument  is 
optically  aligned.  The  method  provided  must 
be  capable  of  clearly  indicating  that  the  unit 
is  misaligned  when  an  error  of  no  greater 
than  ±2  percent  opacity  occurs  due  to 
misalignment  at  the  installation  monitoring 
pathlength.  Instruments  that  are  capable  of 
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providing  a  clear  path  zero  check  while  in 
operation  on  a  stack  or  duct  with  effluent 
present,  and  while  maintaining  the  same 
optical  alignment  during  measurement  and 
calibration,  need  not  meet  this  requirement 
(e.g.,  some  "zero  pipe"  units).  The  owner  and 
operator  shall  insure  that  the  COMS 
manufacturer's  written  procedures  and  the 
certificate  of  conformance  depict  the  correct 
alignment  and  the  misalignment 
corresponding  to  a  ±2  percent  opacity  shif^  as 
viewed  using  the  alignment  sight 

5.1.5  Simulated  Zero  and  Upscale 
Calibration  System.  Each  analyzer  must 
include  a  calibration  system  for  simulating  a 
zero  and  upscale  calibration  value.  This 
calibration  system  must  provide,  as  a 
minimim:!,  a  simultaneous  system  check  of 
all  of  the  active  analyzer  internal  optics,  all 
active  electronic  circuitry  including  the 
primary  light  source  (lamp)  and 
photodetector  assembly,  and  electro- 
mechanical systems  used  during  normal 
measurement  operation. 

5.1.6  Automatic  Zero  and  Upscale  Value 
Compensation  Indicator  and  Alarm.  The 
COMS  shall  provide  an  automated  means  for 
determining  and  recording  the  actual  amount 
of  24-hour  zero  compensation  on  a  daily 
basis.  The  COMS  also  shall  provide  an  alarm 
(visual  or  audible)  when  a  ±4  percent  opacity 
zero  compensation  has  been  exceeded.  This 
indicator  shall  be  at  a  location  which  can  be 
seen  or  heard  by  the  operator  (e.g..  process 
control  room)  and  accessible  to  the  of>erator 
(e.g..  the  data  output  terminal). 

5.1.6.1  During  the  operational  test  period, 
the  COMS  also  must  provide  a  means  for 
determining  and  automatically  recording  the 
actual  amount  of  upscale  calibration  value 
compensation  at  specified  1-hour  intervals  so 
that  the  actual  1-hour  upscale  calibration 
value  shift  can  be  determined  (see  section 
7.2.3). 

5.1.6.2  If  the  COMS  has  a  feature  that 
provides  automatic  zero  compensation  for 
dirt  accumulation  on  exposed  optical  and 
mechanical  surfaces,  the  compensation 
allowance  for  dust  may  be  included  up  to  20 
percent  opacity.  For  all  other  systems,  the 
dirt  accumulatioD  on  exposed  optical  and 
mechanical  surfaces  are  limited  to  4  percent 
opacity  zero  compensation  allowance  of 
section  5.1.6.  The  determination  of  dirt 
accumulation  on  all  surfaces  exposed  to  the 
effluent  being  measured  shall  include  only 
those  surfaces  in  the  direct  path  of  the 
measuring  light  beam  under  normal  opacity 
measurement  The  dust  accumulation  must 
actually  be  measured. 

5.1. 7  External  Calibration  Filter  Access. 
The  COMS  must  be  designed  to 
accommodate  an  independent  assessment  of 
the  total  systems  response  to  audit  filters.  An 
adequate  design  shall  permit  the  use  of 
external  (i.e.,  not  intrinsic  to  the  instrument) 
neutral  density  filters  to  assess  monitor 
operation.  This  system  may  include  an 
external  audit  zero-jig  as  identified  in  section 
3.0. 

5.1.8  Pathlength  Correction  Factor.  The 
COMS  shall  display  and  record  all  opacity 
values  corrected  to  the  emission  outlet 
pathlength.  Equations  1-7  or  1-8  may  be 
used.  The  system  must  be  capable  of 
independent  display  of  the  PLCF  and 


automatically  record  any  changes  made  to 
the  PLCF. 

5.1.9  Exte,-nal  Fault  Indicator.  The 
installed  COMS  must  provide  a  means  to 
automatically  alert  the  owner  or  operator 
when  a  component  or  performance  parameter 
has  failed  or  been  exceeded  (e.g.,  projector 
lamp  failure,  aero  or  CD  op>eration,  purge  air 
blower  failure,  data  recorder  failure). 
Indicator  lights  or  alarms  must  be  \isible  or 
audible  to  the  operator(s). 

5.1.10  Data  recorder  resolution.  The  data 
recorder  €md  data  acquisition  system  shall 
record  and  display  opacity  values  to  0.5 
percent  opacity. 

Table  1-1.— COMS  Design 

SPECIFICATIONS 


1 .  Peak  spectral  response. 

2.  Mean  spectral  response. 

3.  Angie  of  view. 

4.  Angle  of  projectioa 

5.  Optical  alignment  sigtiL 

6.  Simulated  zero  and  upscale  cattoration 
system. 

7.  Automated  zero  compensation  recording 
and  indicatir>g  system. 

8.  Automated    upscale    caiitxation    com- 
pensation recording  and  irxicating  system. 

9.  External  calibration  filter  access. 

10.   Pattitength  correction   Jactor   recording 
and  irxlicating  system. 

6.  Design  Specifications  Verification 
Procedures 

These  procedures  apply  to  all  instruments 
installed  for  purposes  of  compl>'ing  with 
opacitj'  monitoring  requirements  (see  section 
1.1.  Applicability).  The  source  owner  or 
operator  is  responsible  for  the  overall  COMS 
I>erfonnance  demonstration  required  by  the 
applicable  standards.  As  an  alternative,  the 
COMS  manufacturer  may  conduct  the  COMS 
design  verification  procedures  called  for  in 
this  section  and  provide  to  the  source  owner 
or  operator  a  Manufacturer's  Certificate  of 
Conformance  (MCOC).  These  procedures 
shall  be  conducted,  detailed,  and  the  results 
submitted  in  the  MCOC  (section  9.5)  as  an 
integral  part  of  each  COMS  demonstration 
required  by  the  applicable  standards.  In  order 
to  assure  that  the  design  and  procedures  to 
demonstrate  conformance  with  this  section 
coincide  with  the  design  procedures  as  stated 
in  the  MCOC.  the  manufacturer  is 
encouraged  to  seek  an  evaluation  by  the 
Administrator  of  the  manufacturer's 
conformance  demonstration  practices.  The 
procedures  to  demonstrate  conformance  with 
this  section  may  require  modification  to 
accommodate  instrument  designs.  AH 
procedural  modifications  required  to 
demonstrate  conformance  with  the 
specifications  of  this  section  must  be 
approved,  in  writing,  by  the  Administrator. 
The  owner  and  operator  or  the  manufacturer, 
as  appropriate,  shall  obtain  any  approvals  of 
modifications  to  the  specifications  of  this 
section  before  regulatory  agency  re\'iew  and 
acceptance  of  the  overall  COMS  performance 
evaluations. 

Each  anah-zer  design  shall  be  selected  as 
follows,  in  order  to  demonstrate  conformance 
with  the  design  specifications  of  sections 


5.1.1  to  5.1.10.  The  MCOC  section  9.5,  for  all 
instruments  subject  to  this  specification  shall 
detail  the  demonstration  procedures  as 
follows 

6. 1  Selection  of  Analyzer.  For  conducting 
the  performance  test  in  sections  6.2  through 
6.6,  the  manufacturer  shall  randomly  select 
(1)  a  COMS  model  from  each  month's 
production,  or  (2)  a  COMS  model  with  a 
serial  number  in  a  distinct  lot  of  20  such 
monitors  produced,  whichever  is  more 
frequent. 

6.2  Spectral  Response.  The  owner  and 
operator,  or  manufacturer,  shall  conduct  a 
laboratory  measurement  of  the  instrument's 
spectral  response  curve.  The  procedures  of 
this  laboratory  evaluation  are  subject  to 
approval  of  the  Administrator  and  shall  be 
provided  to  the  Administrator  ufwn  n^uest 
The  owner  and  operator  or  manutaciurer, 
shall  measure,  develop,  and  report  the 
effective  spectral  response  curve  of  the 
COMS  at  10  nm  inter\'als.  Determine  and 
report  in  the  MCOC  the  peak  spectral 
response  wavelength,  the  mean  spectral 
response  wavelength  using  equation  1-9,  and 
the  maximum  response  at  any  ts-avelength 
below  400  nm  and  above  700  nm  expressed 
as  a  percentage  of  the  peak  response. 

6.3  Angle  of  View.  In  the  laboratory,  set 
up  the  COMS  detector  as  specified  by  the 
manufacturer's  written  instructions.  Draw  a 
circular  arc  with  the  center  of  the  circle 
located  at  the  centroid  of  a  plane  described 
b>'  the  COMS  photodetector  housing  which 
the  radiation  from  the  nondirectional  light 
source  first  encounters.  The  arc  shall  have  a 
radius  of  3  meters  in  the  horizontal  plane  of 
the  COMS  photodetector  housing.  Using  a 
small  (less  than  3  cm)  nondirectional  light 
source,  measiire  and  record  the  COMS 
receiver  response  as  the  light  is  moved  at 
each  5-cm  interval  on  the  arc  for  30  cm  on 
either  side  of  the  COMS  detector  centerline. 
Identify  the  point  on  the  arc  furthest  torn  the 
centerline  which  corresponds  to  the  point 
where  2.5  percent  of  the  peak  COMS  detector 
response  is  recorded.  Repeat  the  test  in  the 
vertical  direction.  Then,  for  both  the 
horizontal  and  vertical  directions,  calculate 
the  response  of  the  COMS  detector  as  a 
function  of  viewing  angie  (26  cm  of  arc  with 
a  radius  of  3  cm  equals  5  degrees),  report 
relative  angle  of  view  curves,  and  determine 
and  report  the  angle  of  view. 

6.4  Angle  of  Projection.  In  the  laboratory, 
set  up  the  COMS  li^t  source  as  specified  by 
the  manufacturer's  written  instructions.  Drew 
a  circular  arc  with  the  center  of  the  circle 
located  at  the  centroid  of  a  plane  described 
by  the  last  part  of  the  COMS  lamp  assembly 
housing  encountered  by  the  light  radiation 
projected  from  the  light  assembly.  The  arc 
shall  have  a  radius  of  3  meters  in  the 
horizontal  plane  of  the  COMS  lamp  assembly 
housing.  Using  a  small  (less  than  3  cm) 
photoelectric  light  detector,  measure  and 
record  the  COMS  light  intensity  as  the 
photoelectric  light  detector  is  moved  at  each 
5-cm  interval  on  the  arc  for  30  cm  on  either 
side  of  the  centerline  of  the  light  source 
projection.  Repeat  the  test  in  the  vertical 
direction. 

Then,  for  both  the  horizontal  and  vertical 
directions,  calculate  the  response  of  the 
photoelectric  detector  as  a  function  of  the 
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projection  angle  (26  cm  of  arc  with  a  radius 
of  3  m  equals  5  degives).  Identify  the  point 
on  the  arc  furthest  &t>m  the  centerline  at 
which  a  light  intensity  of  2.5  percent  of  the 
peak  light  intensity  of  the  COMS  light  source 
is  recorded.  refK>rt  the  relative  angle  of 
projection  curves,  and  determine  and  report 
the  angle  cf  projection. 

6.5    Unacceptable  Findings.  Whenever  a 
manufacturer  finds  that  a  COMS  model  does 
not  conform  to  any  of  the  requirements  of 
this  section,  the  manufacturer  shall  notify 
and  provide  the  findings  to  all  source  owners 
or  operators  that  have  received  or  installed 
such  nonconforming  (X>MS  models 
manufactured  after  the  date  of  the  previous 
successful  conformance  demonstration.  The 
manufacturer  shall  also  submit  copies  of 
such  noliHcations  to  the  U.S.  Environmental 
ProlectioTi  Agency,  Director,  Stationary 
Source  Compliance  Division  (EN-341W),  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 

7.  Performance  Specifications  Verification 
Procedure 

The  owner  and  opierator  shall  perform 
follpwing  procedures  and  tests  on  each 
COMS  that  conforms  to  the  design 
specifications  (Table  1-1)  to  determine 
conformance  with  the  specifications  of  Table 
1-2.  The  tests  described  in  sections  7.1.1, 
7.1.4,  and  7.1.5.  shall  be  conducted  at  the 
affected  facility,  in  a  dust-free  environment, 
before  installing  the  measurement  portion  of 
the  COMS  system  on  the  stack  or  duct.  These 
tests  are  to  be  p)erformed  using  the  entire 
COMS  system,  including  the  data  recording 
component  normally  used  during 
monitoring. 

Table  1-2.— Performance 
Specifications 


Paranfieter 

Specifications 

Calibration  error*  

<3  percent  opacity. 

ResDonse  time 

<10  seconds. 

Operational  test  pe- 

336 hours. 

riod'. 

Zero  drift  (24-hour)-'  .. 

<2  percent  opacity. 

Calibration  drift  (24- 

<2  percent  opacity. 

hour). 

Zero  drift  (1-hour)  

<2  percent  opacity. 

Calibration  drift  (1- 

<2  percent  opacity. 

hour). 

•Expressed  as  the  sum  of  the  absolute 
value  of  the  mean  and  the  absolute  value  of 
the  confidence  coefficient. 

(.During  the  operational  test  period,  the 
COMS  muGt  r>ot  require  any  corrective  mainte- 
nance, repair,  replacement,  or  adjustment 
other  than  that  clearly  specified  as  routine  and 
required  in  the  operation  and  maintenance 
manuals. 

7.1     Preliminary  Adjustments  and  Tests. 

7.1.1     Equipment  Preparation. 

7.1.1.1     Set  up  and  calibrate  the  COMS  for 
t}ie  monitoring  pathlength  to  be  used  in  the 
installation  as  specified  by  the 
manufacturer's  written  instructions.  For  this 
specification,  the  monitoring  piatblength 
distance  (depth  of  eHluent  at  the  installation 
location)  sf)ecified  in  engineering  drawings 
must  be  verified.  The  owner  and  operator 
shall,  following  the  manufacturer's 
instructions,  adjust  the  PLCF  signal  to  yield 


opacity  results  based  on  the  emission  outlet 
pathlength. 

7.1.1.2  Under  a  clear  path  condition  and 
at  the  required  monitoring  pathlength,  align 
the  instrument  using  the  optical  sight  and  set 
the  instrument  actual  zero  response.  As  part 
of  this  alignment,  include  tilting  the  reflector 
unit  (detector  unit  for  single  pass 
instruments)  on  its  axis  until  the  point  of 
maximum  instrument  response  is  obtained. 
Check  and  record  the  instrument  alignment 
with  the  alignment  sight.  Deviations  in 
alignment  must  be  rectified  prior  to 
proceeding  with  the  following  performance 
tests. 

7.1.1.3  Optical  Alignment  Sight.  At  the 
monitoring  pathlength,  align,  zero,  and  span 
the  instrument.  Insert  an  attenuator  of  8  to  15 
p>eri.ent  actual  opacity  into  the  monitoring 
pathlength. 

7.1.1.3.1  Single  Path  Monitors.  Using  the 
optical  alignment  site,  record  and  report  the 
visual  depiction  of  alignment  prior  to 
misalignment.  Slowly  misalign  the  COMS 
light  assembly  unit  by  tilting  it  in  the  vertical 
plane  until  a  +2  percent  opacity  shift  is 
obtained  by  the  data  recorder.  Then, 
following  the  manufacturer's  written 
instructions,  check  the  alignment. 
Misalignment  should  be  clearly  discemable. 
Record  and  teporX  the  visual  depiction  of 
misalignment  as  viewed  using  the  optical 
alignment  sight.  Realign  the  instrument  and 
record  the  visual  depiction  of  alignment. 
Repeat  this  test  for  lateral  misalignment  of 
the  light  source  unit.  Realign  the  instrument 
and  follow  the  same' procedure  for  checking 
misalignment  of  the  COMS  detector  unit. 

7.1.1.3.2  Dual  Path  Monitors.  Using  the 
optical  alignment  site,  record  and  report  the 
visual  depiction  of  alignment  prior  to 
misalignment.  Slowly  misalign  the  COMS 
transceiver  unit  (combined  light  source  and 
detector  unit)  by  tilting  it  in  the  vertical 
plane  until  a  ±2  percent  opacity  shif^  is 
obtained  by  the  data  recorder.  Then, 
following  the  manufacturer's  written 
instructions,  check  the  alignment. 
Misalignment  should  be  clearly  discemable. 
Record  and  report  the  visual  depiction  of 
misalignment  as  viewed  using  the  optical 
alignment  sight.  Realign  the  COMS  and 
record  and  report  the  visual  depiction  of 
alignment.  Repeat  this  test  for  lateral 
misalignment  of  the  transceiver  unit.  As  an 
alternative  to  the  lateral  misaligrmient  of  the 
transceiver  unit,  a  lateral  misalignment  of  the 
reflector  unit  may  be  performed. 

7.1.1.4  Simulated  Zero  and  Calibration 
Value  Check.  Adjust,  record,  and  report  the 
COMS  zero  alignment  response  so  that  the 
simulated  zero  output  equals  the  COMS 
actual  clear  path  zero  output  established  for 
the  monitoring  pathlength.  Measure  and 
record  the  indicated  upscale  calibration 
value.  The  upscale  calibration  value  reading 
must  be  within  the  required  opacity  range 
(see  Definition  2.21), 

7.1.2    Calibration  Attenuator  Selection. 

7.1.2.1     Based  on  the  required  opacity 
standard,  select  a  minimum  of  three 
calibration  attenuators  (low-,  mid-,  and  high- 
level)  based  on  the  following  formulas  in 
Table  1-3: 


Table  1-3.— Required  Calibration 
Attenuator  Values 


Low  level — 20  to  60  percent  of  the  opacity 

standard. 
Mid  level — 80  to  120  percent  of  the  opacity 

standard. 
High  level— 150  to  200  percent  of  the  opacity 

standard. 

7.1.2.2    Calculate  the  attenuator  values 
required  to  obtain  a  system  response 
equivalent  to  the  applicable  values  in  the 
ranges  specified  in  table  1-2  using  equation 
1-1.  Select  attenuators  having  the  values 
closest  to  those  calculated  by  equation  1-1. 
A  series  of  filters  with  actual  opacity  values 
relative  to  the  values  calculated  are 
commercially  available. 

OP;  =  l-(l-OP,)i^  Eq.  I-l 

Where: 

OPi=Nominal  opacity  value  of  required 

low-,  mid-,  or  high-range  calibration 

attenuators. 
OP;=Desired  attenuator  opacity  value  from 

Table  1-2  at  the  span  required  by  the 

applicable  subpmrt. 
Li=Monitoring  pathlength. 
L2=Emission  outlet  pathlength. 

7.1.3    Attenuator  Calibration. 
7.1.3.1     Primary  Attenuators.  Attenuators 
are  designated  as  primary  in  one  of  two  ways: 

7.1.3.1.1  They  are  calibrated  by  NIST:  or 

7.1.3.1.2  They  are  calibrated  on  a  6- 
month  frequency  through  the  assignment  of 
a  luminous  transmittance  value  in  the 
following  manner: 

7.1.3.1.2.1  Use  a  spectrophotometer 
meeting  the  specifications  of  section  3.6  to 
calibrate  the  required  filters.  The 
spectrophotometer  calibration  must  be 
verified  through  use  of  a  NIST  930D  Standard 
Reference  Material  (SRM).  The  SRM  930D 
consists  of  three  (3)  neutral  density  glass 
filters  and  a  blank,  each  mounted  in  a 
cuvette.  The  wavelengths  and  temperature  to 
be  used  in  the  calibration  are  listed  on  the 
NIST  certificate  that  accompanies  the 
reported  values.  Determine  and  record  a 
transmittance  of  the  SRM  values  at  the  NIST 
wavelengths  (three  filters  at  five  wavelengths 
each  for  a  total  of  15  determinations).  A 
percent  difference  shall  be  calculated 
between  the  NIST  certified  values  and  the 
spectrophotometer  response.  At  least  12  of 
the  15  differences  (in  percent)  shall  be  within 
10.5  percent  of  the  NIST  SRM  values.  No  one 
value  shall  have  a  difference  of  ±1.0  percent. 
Failure  to  achieve  these  criteria  identifies  a 
need  to  recalibrate  the  SRM  or  serv  ice  the 
spectrophotometer. 

7.1.3.1.2.2  Scan  the  filter  to  be  tested  and 
the  NIST  blank  fttsm  wavelength  380  to  780 
nm,  and  record  the  spectrophotometer 
percent  transmittance  responses  at  10  nm 
intervals.  The  sequence  of  testing  is:  blank 
filter,  tested  filter,  tested  filter  rotated  90 
degrees  in  the  plane  of  the  filter,  blank  filter. 
Calculate  the  average  transmittance  at  each 
10  nm  interval.  If  any  pair  of  the  tested  filter 
transmittance  values  (for  the  same  filter  and 


wavelength)  differ  by  more  than  ±0.25 
percent,  rescan  the  tested  filter.  Failure  to 
achieve  this  tolerance  shall  prevent  the  use 
of  the  filter  in  the  calibration  tests  of  the 
COMS. 


7.1.3.1.2.3    Correct  the  tested  filter 
transmittance  values  by  dividing  the  average 
tested  filter  transmittance  by  the  average 
blank  filter  transmittance  at  each  10  nm 
interval. 


7.1.3.1.2.4    Calculate  the  weighted  tested 
filter  transmittance  by  multiplying  the 
transmittance  value  by  the  corresponding 
response  fector  shov^-n  in  table  1-4,  to  obtain 
the  Source  C  Human  E>-e  Response. 


Table  1-4— Source  C,  Human  Eye  Response  Factor 


Wavetength  nanometers 

Weighting  factor* 

Wavelength  nanometers 

Weighting  factor  • 

380 

0 

590 

6627 

390 

0 

600 

5316 

400 

2 

610 

4176 

410 

9 

620 

3153 

420 

37 

630 

2190 

430 

122 

640 

1443 

440 

262 

650 

886 

450 

443 

660 

504 

460 

694 

670 

259 

470 

1058 

680 

134 

480 

1618 

690 

62 

490 

2358 

700 

29 

500 

3401 

720 

14 

510 

4833 

720 

6 

520 

6462 

730 

3 

530 

7934 

740 

2 

540 

9194 

750 

1 

550 

9832 

760 

1 

560 

9841 

770 

0 

570 

9147 

780 

0 

580 

7992 

« 

Total  of  weighting  faclors= 100,000. 

7.1.3.1.2.5    Calculate,  record  and  report 
the  luminous  transmittance  value  of  the  filter 
as  follows: 


i=800„ 


IT, 


Eq.  1-2 


"100,000 
Where: 

LTsLuminous  transmittance 
Ti=Weighted  tested  filter  transmittance. 

7.1.3.1.3    Recalibrate  the  Primary 
Attenuators  Used  for  the  Required 
Calibration  Error  Test  Quarterly.  Recalibrates 
semi-annually  if  the  primary  attenuators  are 
used  only  for  quarterly  calibration  of 
secondary  attenuators. 

7.1.3.2    Secondary  Attenuators.  Calibrate 
the  secondary  attenuators,  if  used  to  conduct 
COMS  calibration  error  tests,  monthly.  The 
filter  calibration  may  be  conducted  using  a 
laboratory-based  transmissometer  calibrated 
as  follows: 

7.1.3.2.1    Use  at  least  three  primary  filters 
of  twminal  luminous  transmittance  50,  70 
and  90  percent,  calibrated  as  specified  in 
section  7.1.3.1,  to  calibrate  the  laboratorj'- 
based  transmissometer.  Using  linear 
regression  through  zero  opacity,  determine 
and  record  the  slope  of  the  calibration  line. 
The  slope  of  the  calibration  line  shall  be 
between  0.99  and  1.01,  and  the  laboratory- 
based  transmissometer  reading  for  each 
primary  filter  shall  not  deviate  by  more  than 
±2  percent  froTa  the  exact  linear  regression 
line.  If  the  calibration  of  the  laboratory-based 
transmissometer  yields  a  slope  or  individual 
readings  outside  the  sf)ecified  ranges, 
secondary  filter  calibrations  shall  not  be 
performed.  Determine  the  source  of  the 


variatioiu  (either  transmissometer 
performance  or  changes  in  the  puimary 
filters)  and  repeat  the  transmissometer 
calibration  before  proceeding  with  the 
attenuator  calibration. 

7.1.3.2.2    Immediately  followitig  the 
laborator^'-based  transmissometer  calibration, 
insert  the  secondary  attenuators  and 
determine  and  record  the  pvercent  effective 
opacify  value  per  secondary  attenuator  from 
the  calibration  curve  (linear  regression  line). 

7.1.4    Calibration  Error  Test  Insert  the 
calibration  attenuators  (low-,  mid-,  and  high- 
level)  into  the  light  path  between  the 
transceiver  and  reflector  (or  transmitter  and 
receiver)  at  a  point  where  the  effluent  will  be 
measured;  i.e..  do  not  place  the  calibration 
attenuator  in  the  instrument  housing.  While 
inserting  the  attenuator,  assure  that  the  entire 
beam  received  by  the  detector  will  pass 
through  the  attenuator  and  that  the  attenuator 
is  inserted  in  a  manner  which  minimizes 
interference  bom  the  reflected  light.  The 
placement  and  removal  of  the  attenuator 
shall  be  such  that  an  integrated  measurement 
of  opacify  is  conducted  over  the  averaging 
time  of  the  standard  found  in  the  applicable 
subpart.  Make  a  total  of  five  nonconsecutive 
readings  for  each  filter  using  the  data 
recording  system  to  be  used  at  the 
installation.  Record  the  monitoring  sj'Stem 
output  readings  in  pyercent  opacify  on  the 
data  sheet  (see  example  figure  1-6).  Subtract 
the  "path  adjusted"  calibration  attenuator 
values  frtjm  the  measurement  s\-stem 
recorder  responses  (the  "path  adjusted" 
calibration  attenuator  values  are  calculated 
using  equation  1-7  or  1-8).  Calculate  the 
arithmetic  mean  difference,  standard 
deviation,  and  confidence  coefficient  of  the 
five  tests  at  each  attenuator  value  using 
equations  1-3, 1-4,  and  1-5  (sections  8.1  to 


8.3).  Calculate  the  sum  of  the  absolute  value 
of  the  mean  difference  and  the  absolute  value 
of  the  confidence  coefficient  for  each  of  the 
three  test  attenuators.  Report  these  three 
values  as  the  calibration  error. 

7.1.5  S>*stem  Response  Test.  Using  the 
high-range  calibration  attenuator,  alternately 
insert  the  filter  five  times  and  remove  it  bxmx 
the  transmissometer  light  path.  For  each  filter 
insertion  and  removal,  record  the  amount  of 
time  required  for  the  COMS  to  display  on  the 
primary  data  recorder  95  percent  of  the  final 
step  change  in  opacity.  Specifically,  for  a 
filter  insertion,  the  owner  or  operator  shall 
record  the  time  it  takes  to  n  >ch  95  percent 

of  the  final,  steady  upscale  reading;  for  filtei 
removal,  the  time  it  takes  for  the  display 
reading  to  fall  to  5  percent  of  the  initial 
upscale  opacity  reading  (see  example  figun 
1-7).  Calculate  the  mean  time  of  the  five 
upscale  and  five  dov^-nscale  tests.  Report  th^ 
greater  value  as  the  COMS  response  time. 

7.1.6  Data  Recorder  Resolution.  Review 
the  output  from  the  calibration  error  test;  the 
COMS  data  recorder  shall  provide  output 
capable  of  being  resolved  into  0.5  percent 
opacify'  increments. 

7.2    Preliminary  Field  Adjustments. 
Install  the  COMS  on  the  affected  facility 
according  to  the  manufacturer's  vkTitten 
instructions  and  the  specifications  in  section 
4.  and  perform  the  following  preliminary 
adjustments: 

7.2.1    Optical  and  Zero  Alignment.  When 
the  fecilify'  is  not  in  operation,  optically  align 
the  light  beam  of  the  transmissometer  upon 
the  optical  surface  located  across  the  duct  or 
stack  (i.e..  the  reflector  or  photodetector,  as 
applicable)  in  accordance  with  the 
manu£Bcturer',s  instructions;  verify  the 
alignment  with  the  optical  alignment  sight. 
Under  clear  stack  conditions.  N-erify  the  zero 
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alignment  (performed  in  section  7.1.1)  by 
assuring  that  the  monitoring  system  zero 
response  for  the  installation  zero  check 
coincides  with  the  instrument  actual  zero 
measured  by  the  COMS  as  set  for  the  monitor 
pathlength  prior  to  installation.  Record  these 
values.  Adjust  the  instrviment  actual  zero 
response,  if  necessary,  and  only  if  a  clear 
stack  condition  exists.  Then,  after  the 
aH'ected  fiacility  has  been  started  up  and  the 
effluent  stream  reaches  normal  operating 
temperature,  recheck  the  optical  alignment.  If 
the  optical  alignment  has  shifted,  realign  the 
optics.  Note:  Careful  consideration  should  be 
given  to  whether  a  "clear  stack"  condition 
exists.  The  stack  shall  be  monitored  and  the 
data  output  (instantaneous  real-time  basis) 
examined  to  determine  whether  fluctuations 
&om  zero  opacity  are  occurring  before  a  clear 
stack  condition  is  assumed  to  exist.  Check 
and  record  the  upscale  calibration  value. 

7.2.2    Optical  and  Zero  Alignment 
(.Mtemalive  Procedure).  The  procedure  given 
in  section  7.2.1  is  the  preferred  procedure 
and  should  be  used  whenever  possible. 
However,  if  the  facility  is  operating  and  a 
zero  stack  condition  cannot  practicably  be 
obtained,  use  the  zero  alignment  obtained 
during  the  preliminary  adjustments  (section 
7.1.1.2)  before  installing  the  COMS  on  the 
stack.  After  completing  all  the  preliminary 
adjustments  and  tests  required  in  section  7.1, 
install  the  system  at  the  source  and  align  the 
optics,  i.e.,  align  the  light  beam  from  the 
transmissometer  ufKsn  the  optical  surface 
located  across  the  duct  or  stack  in  accordance 
with  the  manufacturer's  instruction.  Verify 
the  aligmnent  with  the  optical  alignment 
sight.  The  zero  alignment  conducted  in  this 
manner  must  be  verified  and  adjusted,  if 
necessary,  the  first  time  a  clear  stack 
condition  is  obtained  after  the  operation  test 
period  has  been  completed. 

7.3    Operational  Test  Period.  Prior  to 
conducting  the  operational  testing,  the  owner 
and  operator,  or  the  manufacturer  as 
appropriate,  should  have  successfully 
completed  all  prior  testing  of  the  COMS. 
After  completing  all  preliminary  field 
adjustments  (section  7.2),  operate  the  COMS 
for  an  initial  336-hour  test  period  while  the 
source  is  operating.  Except  during  times  of 
instrument  zero  and  upscale  calibration 
checks,  the  owner  and  operator  must  ensure 
that  they  analyze  the  effluent  gas  for  opacity 
and  produce  a  permanent  record  of  the 
COMS  output.  During  this  period,  the  owner 
and  operator  may  not  perform  unscheduled 
maintenance,  repair,  or  adjustment.  The 
owner  or  operator  may  perform  zero  and 
calibration  adjustments,  exposed  optical  and 
other  CEMS  surface  cleaning,  and  optical 
realignment  only  at  24-hour  intervals. 
Automatic  zero  and  calibration  adjustments, 
made  by  the  COMS  without  operator 
intervention  or  initiation,  are  allowable  at 
any  time.  During  the  operational  test  period, 
record  all  adjustments,  realignments,  and 
exposed  surface  cleaning.  At  the  end  of  the 
operational  test  period,  verify  and  record  that 
the  COMS  optical  alignment  is  correct.  If  the 
op»erational  test  period  is  interrupted  because 
of  source  breakdown,  continue  the  336-hour 
period  following  resumption  of  source 
operation.  If  the  test  period  is  interrupted 
because  of  COMS  failure,  record  the  time 


when  the  failure  occurred,  after  the  failure  is 
corrected,  the  336-hour  period  and  tests  are 
restarted.  During  the  operational  test  period, 
perform  the  following  test  procedures: 

7.3.1  Zero  Calibration  Drift  Test.  At  the 
outset  of  the  336-hour  operational  test  period 
and  at  each  24-hour  period,  record  the  initial 
(Reference  A)  zero  calibration  value  and 
upscale  calibration  value  (UC  Value],  see 
example  format  figure  1-8.  These  values  are 
the  initial  336-hour  value  established  during 
the  optical  and  zero  alignment  procedure  (see 
section  7.2.1).  After  each  24-hour  interval, 
check  and  record  the  COMS  zero  response 
reading  before  any  cleaning  and  adjustment. 
Perform  the  zero  and  upscale  calibration 
adjustments,  exposed  optical  and  other 
instrument  surface  cleaning,  and  optical 
realignment  only  at  24-hour  intervals  (or  at 
such  shorter  intervals  as  the  manufacturer's 
written  instructions  specify).  If  shorter 
intervals  of  zero  and  span  adjustment  are 
conducted,  record  the  drift  adjustment. 
However,  adjustments  and  cleaning  must  be 
performed  when  the  accumulated  zero 
calibration  or  upscale  CD  exceeds  the  24- 
hour  drift  specification  (±2  percent  opacity). 
From  the  initial  and  final  zero  readings, 
calculate  the  zero  drift  for  each  24-hour 
period.  Then,  calculate  the  arithmetic  mean, 
standard  deviation,  and  confidence 
coefficient  of  the  24-hour  zero  drift  and  the 
95  f)ercent  confidence  interval  using 
equations  1-3, 1-4,  and  1-5.  Calculate  the 
sum  of  the  absolute  value  of  the  mean  and 
the  absolute  value  of  the  confidence 
coefficient,  and  report  this  value  as  the  24- 
hour  zero  drift.  At  the  conclusion  of  the  336- 
hour  operational  test  period,  record  and 
report  the  336-hour  accumulated  drift. 

7.3.2  Upscale  Calibration  Drift  Test.  At 
each  24-hour  interval,  after  the  zero 
calibration  value  has  been  checked  and  any 
optional  or  required  adjustments  have  been 
made,  check  and  record  the  COMS  response 
to  the  upscale  calibration  value  established 
under  the  optical  and  zero  alignment 
procedure  of  section  7.2.1.  The  upscale 
calibration  value  established  in  section  7.2.1 
shall  be  used  each  24-hour  period.  From  the 
initial  and  final  upscale  readings,  calculate 
the  upscale  calibration  value  drift  for  each 
24-hour  {jeriod.  Then,  calculate  the 
arithmetic  mean,  standard  deviation,  and 
confidence  coefficient  of  the  24-hour  CD  and 
the  95  percent  confidence  interval  using 
equations  1-3, 1-4,  and  1-5.  Calculate  the 
sum  of  the  absolute  value  of  the  mean  and 
the  absolute  value  of  the  confidence 
coefficient,  and  report  this  value  as  the  24- 
hour  calibration  value  drift.  At  the 
conclusion  of  the  336-hour  operational  test 
period,  record  and  report  the  336-hour 
accumulated  drift. 

7.3.3  Calibration  Stability  Test. 
Immediately  following  or  during,  the 
operational  test  period,  conduct  a  calibration 
stability  test  over  a  24-hour  period.  During 
this  period,  there  will  be  no  unscheduled 
maintenance,  repair,  adjustment,  zero  and 
calibration  adjustments,  exposed  optical  and 
other  instrument  surface  cleaning,  or  optical 
realignment  performed.  Record  the  initial 
zero  and  upscale  calibration  opacity  values 
and  operate  the  monitor  in  a  normal  manner. 
After  each  1-hour  period,  record  the  monitor 


adjusted  zero  and  upscale  opacity  values. 
Subtract  the  initial  zero  and  upscale 
calibration  values  from  each  1-hour  adjusted 
value  and  record  the  difference.  None  of 
these  differences  shall  exceed  +2  percent 
opacity.  Figure  1-6  may  be  used  for  the 
recording  of  the  results  of  this  test. 

7.3.4    Retesting.  If  the  COMS  fails  to  meet 
the  specifications  for  the  tests  conducted 
under  the  operational  test  period,  make  the 
necessary  corrections  and  restart  the  opera- 
tional test  period.  Depending  on  the 
correction  made,  it  may  be  necessary  to 
repeat  some  or  all  design  and  other 
preliminary  tests. 

8.  Equations 

8.1    Arithmetic  Mean.  Calculate  the  mean 
of  a  set  of  data  as  follows: 
where: 


1    " 
n  =  Number  of  data  points. 


Eq.  1-3 


Sx,  =  Algebraic  sum  of  the  individual 
measurements,  x,.  i=l 
8.2    Standard  Deviation.  Calculate  the 
standard  deviation  Sd  as  follows: 


Sd  = 


=1 


r»  f 

n 

I''. 

l^;- 

^i=l       J 

i=l 

n 

n-1 


Eq.  1-4 


8.3  Confidence  Coefficient.  Calculate  the 
2.5  percent  error  confidence  coefficient  (one- 
tailed),  CC,  as  follows: 


Eq.  1-5 


QQ  _  *0.975  ^<i 

•la 

Where: 

tosrtj  =  t-value  (see  table  1-5). 

8.4    Error.  Calculate  the  error  (i.e., 
calibration  error,  zero  drift,  and  CD),  Er,  as 
follows: 


Er  =  |xl-t-|CC| 


Eq.  1-6 


Table  1-5.— ^-Values 


rv 

•0.975 

2 

12.706 

3 

4.303 

4 _ 

5 

3.182 
2  776 

6 

2.571 

7 

2.447 

8 

2  365 

9 

2.306 

10 

11  

2.262 
2  228 

12 

2.201 

13 

2.179 

14 

2160 

15 

2.145 
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Table  1-5.— t-Values— Continued 

n» 

•0.975 

16 

2  131 

•Tl>e  values  in  this  table  are  already  cor- 
rected for  rvl  degrees  of  freedom.  Use  n 
equal  to  the  number  of  individual  values. 

8.5    Conversion  of  Opacity  Values  for 
Monitor  Pathlength  to  Emission  Outlet 
Pathlength.  When  the  monitor  pathlength  is 
different  from  the  emission  outlet  pathlength, 
use  either  of  the  following  equations  to 
convert  fttjm  one  basis  to  the  other  (this 
conversion  may  be  automatically  calculated 
by  the  monitoring  system): 

log(l-Op2)  =  -^log(l-Op,)    Eq.1-7 


Eq.  1-8 


Where: 

Opi  =  Opacity  of  the  effluent  based  upon  Lr. 

Op:  =  Opacity  of  the  effluent  based  upon  Li. 

1. 1  =  Monitor  pathlength. 

L;.  =  Emission  outlet  pathlength. 

OD]  =  Optical  density  of  the  effluent  based 

upon  L|. 
ODi  =  Optical  density  of  the  effluent  based 

upon  Lj. 
8  6    Mean  Response  Wavelength. 
Calculate  the  mean  of  the  effective  spectral 
response  curve  from  the  individual 
responses,  g,,  at  the  wavelength  values,  L,,  as 
follows: 


_  i=l 
n 

i=l 


Eq.  1-9 


Where; 

L,  ia  The  wavelength  at  which  the  response 

g,  is  calculated  at  20  nm  intervals, 
g,  ka  The  value  of  the  response  at  L,. 

9.  Reporting 

Report  the  following  (summarize  in  tabular 
form  where  appropriate): 

9.1  General  Information, 
n.  Facility  being  monitored. 

b.  Person(s)  responsible  for  operational  and 
conditioning  test  periods  and  affiliation. 

c.  Instrument  manufacturer. 

d.  Instrument  model  number. 

e.  Instrument  serial  number. 

f.  Month/year  manufactured. 

g.  Schematic  of  monitoring  system 
measurement  path  location. 

h.  System  span  value,  percent  opacitj-. 

I.  Emission  outlet  pathlength,  meters! 
Monitoring  pathlength,  meters. 

c,  System  span  value,  percent  opacity. 

.  Upscale  calibration  value,  percent 
opacity. 

m.  Calibrated   attenuator   \alues    (low-, 
mid-,  and  high-range),  percent  opacity. 

9.2  Design  Specification  Test  Rc-sults. 


a.  Peak  spectral  response,  nm. 

b.  Mean  spectral  response,  run. 

c.  Response  above  700  nm,  percent  of  peak. 

d.  Response  below  400  nm,  percent  of 
peak. 

e.  Total  angle  of  view,  degrees. 

f.  Total  angle  of  projection,  degrees. 

g.  Serial  number,  month/year  of 
manufacturer  for  unit  actually  tested  to  show 
design  conformance. 

9.3    Performance  Specification  Test 
Results. 

a.  Results  of  optical  alignment  sight  test  (if 
required;  see  section  7.1.1.3).  The  owner  and 
operator  shall,  in  the  testing  report,  include 
diagrams  indicating  the  operator's  view 
through  the  optical  alignment  system  as 
depicted  during  the  alignment  tests  specified 
in  section  7.1.1.3. 

b.  Attenuator  Calibration.  Provide 
documentation  demonstrating  compliance 
with  the  requirements  for  the  calibration  of 
primary  attenuators  (see  section  7.1.3.1).  If 
secondary  attenuators  (see  section  7.1.3.2)  are 
used,  provide  documentation  listing  the 
calibration  results  for  the  laboratory-based 
transmissometer,  dates  of  the  latest 
secondary  filter  calibrations,  and  the  results 
of  the  secondary  filter  calibrations.  When  the 
primary  filter  calibration  of  section  7.1.3.1.  is 
conducted  by  the  filter  manufacturer  or  by  an 
independent  laboratory,  the  owner  or 
operator  shall  include  in  the  report  a 
statement,  from  the  filter  calibration 
laboratory  or  manufacturer,  certifying  the 
filter  luminous  transmittance  values  and  that 
the  procedures  of  section  7.1.3.1  have  been 
followed. 

c.  Calibration  Error  Test. 

(1)  Report  the  required  upscale  opacity 
range  and  indicated  upscale  opacity 
calibration  value,  as  determined  in  section 
7.1.1.4. 

(2)  Identify  the  low-,  mid-,  and  high-level 
calibration  opacities,  as  deteiTnined  in 
section  7.1.2.1. 

(3)  Present  the  data  and  results  of  the 
calibration  error  test  in  the  format  of  figure 
1-6;  all  information  required  by  Qgure  1-6 
shall  be  supplied. 

d.  System  Response  Test.  Present  the  data 
and  results  of  the  system  response  test  in  the 
format  of  figure  1-7. 

e.  Zero  and  Calibration  Drift  (CD)  Tests.  In 
the  format  of  figure  1-8: 

i.  Identify  the  24 -hour  zero  drift,  percent 
opacity, 

ii.  Identify  the  24-houT  CD,  percent 
opacity, 

iii.  Identify  any  lens  cleaning,  clock  time. 

iv.  Identify'  all  optical  alignment 
adjustments,  clock  time. 

9.4  Statements  Provide  a  statement  that 
the  operational  test  period  was  completed 
according  to  the  requirements  of  section  7.2. 
In  this  statement,  include  the  time  periods 
during  which  the  operational  test  period  was 
conducted. 

9.5  Manufacturer's  Certificate  of 
Conformance  (MCOC).  The  MCOC  must 
include  the  results  of  each  test  performed  for 
the  COMS(s)  sampled  under  section  6.1.  The 
MCOC  also  shall  specify  the  date  of  testing 
according  to  sections  6.2  through  6.4,  the 
COMS  monitor  type,  serial  number,  and  the 
intended  installation  and  purchaser  of  the 


tested  COMS.  Section  9.5.1  identifies  the 
minimally  acceptable  information  to  be 
submitted  by  the  manufacturer  with  the 
certification  of  conformance. 

9.5.1    Outline  of  Certificate  of 
Conformance. 

a.  Instrument  Description  and  Summar>'  of 
Test  Results.  The  manufacturer  shall  supply 
the  results  of  section  6  tests  (spectral 
response  curve  measurement  information, 
angle  of  view,  angle  of  projection). 

b.  Test  Procedures.  The  manufacturer  shall 
supply  a  complete  description  of  the  test 
equipment,  prtxedures,  and  calculations 
used  in  obtaining  the  results  listed  in  Part  I 
of  the  certificate.  Any  procedures  not 
conforming  to  those  specified  in  section  6  or 
7,  must  be  clearly  noted.  Required  supporting 
documentation  for  each  test  (listed  below) 
and  any  necessary  letters  demonstrating 
approval  of  the  alternate  procedure  by  the 
Administrator  shall  appear  in  the  appropriate 
section  of  Part  III. 

c.  Supporting  Documentation.  Include  here 
any  information,  besides  the  procedural 
descriptions  of  Part  II.  which  is  necessary  for 
verification  of  compliance  with  sections  5 
and  6.  In  each  section,  provide  letters 
demonstrating  approval  of  the  alternate 
procedures  listed  in  Part  II.  if  necessary. 

(1)  Spectral  Response.  Provide  the  date  of 
testing,  measurement  data,  and  results  of  the 
latest  calibration  p)erformed  on  the 
instrument  used  in  the  measurement. 

(2)  Angle  of  View.  Include  the  results  of 
testing.  Provide  letters  demonstrating 
approval  of  alternate  methods,  if  necessar>'. 

(3)  Angle  of  Projection.  Include  the  results 
of  testing.  Provide  letters  demonstrating 
approval  of  alternate  methods,  if  necessary. 

(4)  Verification  of  Compliance  with 
Additional  Design  Specifications.  The  owner 
and  operator  or  manufacturer  shall  prwide 
diagrams  and  operational  descriptions  of  the 
instrument  which  demonstrate  conformance 
with  the  requirements  of  sections  5.1.5,  5.1.7. 
5.1.8,  5.1.9,  and  5.1.10. 

9.6    Appendix.  Provide  the  data 
tabulations  and  calculations  for  any  of  th«' 
above  demonstrations. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-104;  Notice  1] 

49  CFR  Part  571 
RIN  2127-AF45 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  an 
amendment  to  the  Federal  motor  vehicle 
standard  on  lighting  to  allow  the 
photometric  conformance  of  center 
highmounted  stop  lamps  to  be 
determined  by  a  grouping  of  test  points. 
Such  an  action  would  be  consistent 
with  the  agency's  requirements  for  other 
lamps  and  would  lessen  the  testing 
burden  for  manufactvirers.  This  action  is 
taken  in  implementation  of  a  grant  of  a 
petition  for  rulemaking. 
DATES:  The  due  date  for  comments  is 
January  24,  1995.  The  amendments 
would  be  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine,  Office  of 
Rulemaking,  NHTSA  (202-366-5280). 
SUPPLEMENTARY  INFORMATION:  Dennis 
Moore  of  Livermore,  California,  has 
petitioned  for  rulemaking  to  amend 
Standard  No.  108  to  allow  "a  'Zonal' 
approach  *   *   *  for  Compliance 
Photometric  Testing  of  3rd  Brake  Lights 
which  has  already  been  adopted  for  Tail 
Lights,  Regular  Brake  Lights  and  Turn 
Signals."  Under  S5. 1.1.6  of  Standard 
No.  108,  taillamps  and  parking  lamps 
need  not  meet  the  minimum 
photometric  values  specified  for  each  of 
the  test  points  of  the  relevant  SAE 
Standards  incorporated  by  reference, 
provided  thai  the  sum  of  the  minimum 
candlepower  measured  at  the  test  points 
is  not  less  than  that  specified  for  each 
group  listed  in  Figure  Ic.  In  addition, 
the  more  recent  SAE  Standards  for  stop 
lamps  and  turn  signal  lamps  that  have 
been  incorporated  into  Standard  No. 
108  no  longer  specify  values  for 


individual  test  points  (though  including 
them  as  photometric  design  guidelines). 
Instead,  they  specify  required  values  for 
"zones"  only. 

In  contrast,  the  applicable 
photometric  values  for  center 
highmounted  stop  lamps  (CHMSLs)  are 
those  of  Figure  10  of  Standard  No.  108 
and  are  for  individual  test  points.  Moore 
views  this  as  an  anomaly.  He  believes 
that  laboratory  test  results  vary  so 
greatly  that  CHMSLs  must  be 
overdesigned  to  ensure  compliance  at 
each  test  point.  As  a  result,  ihey  draw 
more  power  and  have  a  shorter  life 
expectancy.  He  argues  that  because 
CHMSL  bulbs  bum  out  faster  "and  are 
generally  located  in  an  area  that  is 
inconvenient,"  they  are  not  replaced. 

NHTSA  has  granted  Mr.  Moore's 
petition  and  is  implementing  it  through 
this  proposal.  While  the  agency  has  no 
information  that  indicates  the  present 
requirement  results  in  shorter  bulb  life 
and  failure  to  replace  bulbs,  it  is 
sympathetic  to  his  position  that 
photometric  compliance  for  all  stop 
lamps,  including  CHMSLs,  should  be 
determined  on  the  same  basis,  as  the 
agency  already  allows  the  zonal  method 
of  determining  compliance  for  stop 
lamps  other  than  CHMSLs.  The  agency 
tentatively  concludes  that  there  is  no 
reason  why  this  approach  should  not  he 
extended  to  CHMSLs  as  well.  As  with 
other  lamps,  adoption  of  the  zonal 
method  will  enable  compliance  to  be 
judged  on  the  suim  of  the  candela  at  the 
test  point  within  a  zone  (i.e.,  the  overall 
light  output  of  a  zone)  rather  than  on  the 
basis  of  whether  each  individual  test 
point  meets  the  prescribed  minimum. 
This  will  not  derogate  from  safety,  and 
should  make  it  easier  for  manufacturers 
to  design  and  test  lamps  that  meet 
Standard  No.  108. 

In  implementation  of  the  grant  of  the 
petition,  this  notice  proposes  a  revised 
Figure  10  which  would  establish  zonal 
photometries  that  are  the  sums  of  the 
minimum  current  photometric  test  point 
values. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  1 5 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 


complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  b^ 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Effective  Date 

The  effective  date  of  the  final  rule 
would  be  December  27, 1994.  Because 
the  final  rule  establishes  no  additional 
burden  on  any  party,  it  is  hereby 
tentatively  found  for  good  cause  shown 
that  an  effective  date  for  the 
amendments  to  Standard  No.  108  that  is 
earlier  than  180  days  after  their  issuance 
would  be  in  the  public  interest. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  has  not  been  reviewed 
under  Executive  Order  12866  (NRM:  We 
are  submitting  this  notice  to  OST/OMB 
for  determination  of  significance.)  It  has 
been  determined  that  the  rulemaking 
action  is  not  significant  under 
Department  of  Transportation  regulator)' 
policies  and  procedures.  The  purpose  of 
the  rulemaking  action  is  to  simplify 
compliance  with  Standard  No.  108. 
Since  the  rule  does  not  have  any 
significant  cost  or  other  impacts. 


preparation  of  a  full  regulatory 
evaluation  is  not  warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  It  is  not 
anticipated  that  a  final  rule  based  on 
this  proposal  would  have  a  significant 
effect  upon  the  environment.  The  design 
and  composition  of  center  high- 
mounted  stop  lamps  would  not  change 
ftt)m  those  presently  in  production. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared.  Manufacturers  of  motor 
vehicles  and  stop  lamps,  those  affected 
by  the  rulemaking  action,  are  generally 
not  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  Further,  small  organizations  and 


governmental  jurisdictions  would  not  bo 
significantly  affected  because  the  price 
of  new  vehicles  and  stop  lamps  would 
not  be  impacted. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice 

A  final  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103  (formerly  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  State  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  30163 
(formerly  15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 


rules  estabhshing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Pari  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  30111.  30115.  30162; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.108  would  be  amended 
by  revising  Figure  10  as  follows: 

§  571.108    Motor  Vehicle  Safety  Standard 
No.  108  lamps,  reflective  devices,  and 
associated  equipment 


Figure  10.— Photometric  Requirements  for  Center  High-Mounted  Stop  Umps 
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25 
25 
25 
16 
16 
25 
25 
25 
16 

Maximum 

intensity 

(candela) 

160 


Zones  (test  points  wittiin  zones,  see  note  2) 


Zone  I  (5U-V.  H-5L.  H-V.  H-5R,  5D-V) 


Zone  II  (5U-5R.  5U-10R,  H-10R,  5O-10R.  5D-5R) 


Zone  III  (5U-5L,  5U-10L,  H-10L.  5-1 OL,  5D-5LJ 


Zone  IV  (10U-10L.  10U-V.  10U-10R) 


Minimum 
total  for 

zone 
(candela) 


125 


98 


98 


32 


the^%ande'1,S!^Trest"pSS  wl^^.  VoZ-^Z''^l?0?^s^^lr''''''  "^  '  "*  '^'^  "'^"^  ""^  a  solid  oone  angte  wnt«n 
Note  2:  The  nwasured  values  at  each  test  point  shall  not  be  less  than  60%  of  the  value  listed. 
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Issued  on:  November  18, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-29053  Filed  11-23-94;  8:45  am) 

BILUNO  CODE  491»-6*-P-M 


DEPARTMENT  OF  THE  INTERIOR. 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AC04 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  6-Month 
Extension  and  Reopening  of  the  Public 
Comment  Period  on  the  Proposed  Rule 
to  List  Coccoloba  Rugosa  as  a 
Threatened  Species 

AGCNCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  6-month  extension 
and  reopening  of  comment  period  on 
proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  extends  for  not  more 
than  6  months  the  time  to  make  a 
decision  on  its  proposal  to  list  the 
Coccoloba  rugosa  (ortegon).  On 
September  24,  1993,  the  Service 
proposed  to  determine  threatened  status 
for  Coccoloba  rugosa  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Act  requires  the 
Service  to  make  final  determination  on 
such  proposals  within  12  months,  but 
provides  for  a  6-monlh  extension  if 
there  is  substantial  disagreement 
regarding  the  sufficiency  or  accuracy  of 
the  available  data  relevant  to  that 
determination.  The  Service  finds  that 
there  is  substantial  disagreement 
concerning  the  sufficiency  of  the 
available  population  data  and,  therefore, 
extends  the  deadline  with  respect  to  the 
decision  to  list  Coccoloba  rugosa. 

DATES:  The  deadline  for  final  action  on 
the  proposal  is  now  March  24,  1995. 
The  public  comment  period  is  reopened 
until  January  24, 1995. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Field  Supervisor, 
Caribbean  Field  Office,  U.S.  Fish  and 
Wildlife  Ser\'ice,  Box  491,  Boqueron, 
Puerto  Rico  00622. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  R.  Silander  at  the  Caribbean 
Field  Office  (see  ADDRESSES  section) 
(809/851-7297). 


SUPPLEMENTARY  INFORMATION: 
Background 

Although  there  are  no  records 
available  concerning  when  Coccoloba 
rugosa  was  first  discovered,  it  is  known 
that  it  was  widely  cultivated  in 
Euroj)ean  botanical  gardens  during  the 
nineteenth  century  (Proctor,  pers. 
comra.).  The  species  was  named  in  1815 
and  described  in  1829  by  the  French 
botanist  Rene  Louiche  Desfontaines 
from  a  cultivated  specimen  at  the 
Botanical  Garden  of  Paris  (Little  et  al. 
1974).  This  plant  was  reported  fi-om  St. 
Thomas  more  than  a  century  ago,  but  it 
is  a  doubtful  record  (Proctor,  pers. 
comm.). 

Coccoloba  rugosa  is  a  small  evergreen 
tree  9  meters  (30  feet)  tall  with  a 
diameter  of  approximately  12.5 
centimeters  (5  inches).  The  bark  is 
brown  or  gray  and  fissured,  with  faint 
rings  at  the  nodes.  The  green  twigs  are 
stout,  slightly  flattened  with 
longitudinal  ridges.  The  alternate 
stalkless  leaves  are  22-60  centimeters 
(9-24  inches)  wide,  very  thick,  brittle, 
and  hairless.  The  leaf  surface  is  rugose, 
with  veins  deeply  sunken  on  the  upper 
side  and  prominent  beneath.  At  the  base 
of  each  leaf  is  a  large  sheath  (ocrea) 
measuring  4-6  centimeters  (1.5-2.5 
inches)  long.  Inflorescences  are 
terminal,  30-75  centimeters  (1-2.5  feet) 
long  with  numerous  small  crimson- 
colored  flowers.  Male  and  female 
flowers  are  borne  on  different  trees 
(dioecious).  The  red  ovoid  fruits  are 
about  1  centimeter  (.4  inch)  long  with 
one  brown,  pointed,  3-angled  seed  that 
is  .5  centimeter  (.2  inch)  long. 

When  the  proposed  rule  was 
pubhshed  (September  24,  1993;  58  FR 
49960),  the  most  recent  available 
information  indicated  that  Coccoloba 
rugosa  was  known  from  fewer  than  1000 
individuals  at  14  sites  in  the  subtropical 
moist  forests  of  northern  and  eastern 
Puerto  Rico.  A  population  known  from 
the  west  of  the  San  Jose  lagoon  was 
destroyed  some  years  ago  (Little  et  al. 
1974).  The  remaining  populations  are 
variously  threatened  by  urban, 
industrial  and  tourist  development, 
forest  management  practices,  and  the 
expansion  of  existing  military 
installations. 

All  comments  received  in  response  to 
the  proposed  rule  published  on 
September  24,  1993,  supported  the 
designation  of  Coccoloba  rugosa  as 
threatened.  Nevertheless,  on  June  21, 
1994,  the  Service  received  a  letter  from 
Vinson  &  Elkins,  attorneys  for  the 
Palmas  del  Mar  Properties.  Inc.,  that 
provided  additional  information  on  both 
the  distribution  and  abundance  of 


Coccoloba  rugosa.  The  Service  is 
currently  conducting  field  verification 
of  this  new  information,  which 
indicates  there  are  at  least  19  additional 
sites  containing  at  least  4,000 
individuals. 

Section  4(b)(6)  of  the  Act  requires  the 
Service  to  take  one  of  three  alternative 
actions  within  1  year  of  a  listing 
proposal:  (1)  Publish  a  final  regulation 
listing  the  species;  (2)  Publish  a  notice 
that  the  listing  proposal  is  being 
withdrawn,  or  (3)  Publish  a  notice  that 
the  1-year  time  period  is  being  extended 
under  section  4(b)(6).  That  section  as 
implemented  by  regulations  at  50  CFR 
424.17(a)(l)(iv),  provides  that  the 
Service  may  extend  the  1-year  period  for 
up  to  6  months  upon  finding  that  "there 
is  a  substantial  disagreement  among 
scientists  knowledgeable  about  the 
species  concerned"  on  whether  to  list 
the  species. 

The  Act  provides  in  section  4(b)(1)(A) 
that  a  determination  to  list  a  species 
shall  be  made  on  the  best  available 
scientific  and  commercial  information. 
The  Act's  information  standard  requires 
that  the  best  available  information  must 
support  a  conclusion  that  a  species 
meets  the  Act's  definition  for  threatened 
or  endangered  status  after  consideration 
of  the  five  factors  discussed  in  Section 
4(a)(1).  The  Service  finds  there  is 
substantial  disagreement  with  regard  to 
the  population  status  of  Coccoloba 
rugosa,  and,  therefore,  extends  until 
March  31, 1995,  the  period  within 
which  to  make  a  final  listing 
determination  on  this  species.  The 
Service  solicits  additional  data  on  the 
status  of  Coccoloba  rugosa  until  January 
24,  1995. 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Noveml)er  18. 1994. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  fist  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  numbers),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  D.C  20250.  (202) 
690-2118. 

Revision 

•  Agricultural  Marketing  Service 

•  Marketing  Order  Regulating  the 
Handhng  of  Spearmint  Oil  Produced 
in  the  Far  West-Marketing  Order  985 

•  FV-57,  FV-58,  FV-60,  FV-63,  and 
FV-63A 

•  Recordkeeping;  On  occasion; 
Biennially 

•  Farms;  Businesses  or  other  for-profit; 
1,620  responses;  195  hours 

•  Teresa  L.  Hutchinson  (503)  326-2724 

Extension 

•  Agricultural  Marketing  Ser\ico 


-•  Walnut  Grown  in  California 
Marketing  Order  No.  984 

•  FV-124.  FV-125.  FV-126.  FV-127. 
FV-127A&B 

•  Recordkeeping;  Monthly;  Annually 

•  Farms;  Businesses  or  otter  for-profit; 
Small  businesses  or  organizations; 
5.699  responses;  1.400  hours 

•  Shoshana  Avrishon  (202)  720-3610 

•  Agricultural  Marketing  Service 

•  Apricots  Crown  in  Designated 
Counties  in  Washington-Marketing 
Order  No.  922 

•  FV-150,  FV-151.  FV-151A.  FV-152 

•  Recordkeeping;  On  occasion; 
Biennially 

•  Farms;  Businesses  or  other  for-profit; 
161  responses;  41  hours 

•  Teresa  L.  Hutchinson  (503)  326-2724 

New  Collection 

•  Food  and  Nutrition  Service 

•  State  Administrative  Cost  Study 

•  One-time  data  collection 

•  State  or  local  govermnents;  76 
responses;  532  hours 

•  John  Endahl  (703)  305-2122 

•  National  Agricultural  Statistics 
Service 

•  Wildlife  Damage  Control  Sur\'ey 

•  One-time  survey 

•  Farms;  15.000  responses;  2,500  hours 

•  Larry  Gambrell  (202)  720-5778 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
IFR  Doc.  94-29000  Filed  11-23-94;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Social  Science  Curriculum 
Development  at  Selected  Central 
European  Universities 

ACTION:  Notice;  Request  for  Proposals. 


SUMMARY:  The  Advising,  Teaching,  and 
Specialized  Programs  Division  of  the 
Office  of  Academic  Programs  of  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cuhural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
cooperate  with  USIA  in  the 
administration  of  Year  One  of  a  three  to 
five-year  project  to  support  the 
development  of  instruction  in  the  social 
sciences,  especially  political  science 
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and  public  policy  analysis,  at 
universities  in  Hungary.  Poland,  and 
Romania.  The  primary  departments 
participating  in  the  project  are  the 
Center  for  Public  Affairs  Studies  at  the 
Budapest  University  of  Economic 
Sciences.  Hungary;  the  Institute  of 
Sociology  at  Warsaw  University. 
Poland;  and  the  Department  of  Political 
Science  at  Babes-Bolyai  University  in 
Cluj-Napoca.  Romania.  In  addition  to 
supporting  the  development  of 
programs  at  these  core  departments,  the 
project  will  also  enable  sdiolars  and 
students  from  other  institutions  in  the 
region  to  participate  in  the  programs  to 
be  based  primarily  in  Warsaw. 
Budapest,  and  Cluj-Napoca.  The  project 
to  be  funded  in  Year  One  of  this 
program  may  be  implemented  over  a 
two-year  period  and  will  assist  in  the 
development  and  teaching  of  up-to-date 
Western  university-level  social  science 
curricula. 

The  rationale  for  the  project  is  based 
on  the  expectation  that  after  the 
students  and  facuhy  involved  with  this 
project  are  equipped  to  analyze  social, 
political,  and  public  policy  issues  in  an 
empirically  grounded  manner,  empirical 
research  methods  and  anal>lical  tools 
will  increasingly  inform  pubfic  debate 
about  these  issues,  and  will  encourage 
cooperation  among  scholars  and  public 
ser\'ants. 

The  USIA  solicits  detailed  proposals 
from  U.S.  educational  institutions  and 
public  and  private  non-profit 
organizations  to  develop  and  administer 
a  comprehensive  range  of  exchange 
mechanisms  and  related  activities, 
including  assistance  with  curriculum 
and  materials  development  and 
acquisition,  and  to  identify  and 
cooperate  with  appropriate  U.S. 
departments  and  scholars  in  support  of 
the  project.  The  award  to  cooperate  with 
the  USIA  on  Year  One  of  the  project  will 
be  renewable  for  up  to  two  additional 
fiscal  years  that  may  comprise  up  to 
four  additional  program  years  upon 
successful  completion  of  Year  One 
activity.  Applicants  should  propose 
detailed,  creative  programs  for  all  three 
countries  for  Year  One  of  the  project 
and  should  outline  a  strategy  for  the  on- 
going assessment  of  Year  One  programs 
to  determine  program  effectiveness  and 
to  facilitate  the  definition  of  programs 
for  two  additional  fiscal  years.  The 
cooperation  with  USL\  will  include 
regular  consultation  with  USL\  and 
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USIS  field  posts  with  regard  to  program 
implementation,  direction,  and 
assessment.  Proposals  should 
demonstrate  both  an  understanding  of 
the  issues  confronting  central  European 
universities  and  expertise  in  the 
teaching  and  practice  of  the  social 
sciences  in  U.S.  higher  education, 
including  graduate  education. 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Support  for  East  European  Democracies 
Act  (SEED).  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  sii*;jcct  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/AS- 
95-01. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC,  time  on  Friday. 
January  20, 1995.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  by  January  20  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs,  Advising, 
Teaching,  and  Specialized  Programs 
Division,  E/AS  (room  256).  U.S. 
Information  Agency,  301  4th  Street. 
S\V.,  Washington.  DC  20547.  telephone 
number:  202-619^038.  telefax  number: 
202-619-6790,  e-mail: 
phiemstr@usia.gov,  to  request  an 
Application  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Academic 
ExcJiange  SpeciaUst  Paul  Hiemstra  on 
all  inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Advising.  Teaching,  and 
Specialized  Programs  Division  (Dr. 
Hiemstra)  or  submitting  their  proposals. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  Ref.:  E/AS-95-01 ,  Office  of 
Grants  Management,  E/XE,  room  336, 
301  4th  Street.  SW..  Washington.  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  nonpolitical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 


American  political,  social,  and  cultiu^l 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socioeconomic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 
Academic  programs  under  the  authority 
of  the  Bureau  must  maintain  their 
scholarly  integrity. 

Overview 

The  goal  of  the  project  is  to  assist  the 
Center  for  Public  Affairs  Studies  at  the 
Budapest  University  of  Economic 
Sciences,  the  Institute  of  Sociology  at 
Warsaw  Urfiversity.  the  Department  of 
Political  Science  at  Babes-Bolyai 
University,  and  social  science 
departments  at  other  universities  in  the 
region  to  develop  up-to-date  curricula, 
revise  existing  curricula,  establish  new 
courses,  and  develop  and  utilize  new 
teaching  methodologies  and  materials  in 
local  languages.  In  addition  to  a 
common  emphasis  on  public  policy 
analysis,  the  program  at  Warsaw 
University  will  also  include  empirically 
based  approaches  to  the  study  of 
industrial  relations,  while  at  Babes- 
Bolyai  University  the  program  will  also 
include  the  study  of  comparative 
politics  and  other  aspects  of  political 
science. 

The  curricular  development  at  all 
three  departments  will  emphasize 
empirical  methods  and  will  enable 
faculty  and  students  to  gain  experience 
with  the  tools  for  analyzing  social, 
political,  and  public  policy  issues 
empirically.  At  the  conclusion  of  the 
project,  the  faculty  at  participating 
departments  should  be  capable  of 
teaching  the  newly  introduced  or 
revised  courses  with  appropriate 
teaching  materials  and  should  be  able  to 
participate  more  fully  in  international 
scholarly  dialogue  in  their  respective 
disciplines.  Students  graduating  from 
the  participating  departments  should  be 
prepared  to  assume  responsibilities  in 
public  service,  education,  and  the 
private  sector  with  the  expertise 
required  to  plan  and  evaluate  programs 
responsibly. 

Participants 

The  project  is  designed  for  the 
following  participants:  faculty  and 
students  associated  with  the 
departments  identified  for  primary 
support;  faculty  and  students  from  other 
institutions  in  the  region;  and 
postdoctoral  specialists  from  the  U.S. 
who  are  qualified  to  train  the  central 
European  faculty  and  students 
(applicant  organizations  do  not  need  to 


obtain  letters  of  commitment  from  the 
primary  foreign  institutions,  which  have 
indicated  their  interest  and  commitment 
directly  to  USIA )_  The  primary 
departments  are: 

(a)  Budapest  University  of  Economics, 
Center  for  Public  Affairs  Studies,  to 
assist  in  developing  the  Center's 
program  for  students  specializing  in 
empirically  based  public  policy 
analysis; 

(b)  Warsaw  University.  Institute  of 
Sociology,  to  develop  programs  of 
instruction  in  empirically  based 
approaches  to  industrial  relations  and 
public  policy  analysis; 

(c)  Babes-Bolyai  University.  Faculty  of 
History  and  Philosophy,  to  develop  a 
department  of  political  science 
emphasizing  empirical  methods,  public 
policy  analysis,  and  comparative 
politics. 

(d)  In  addition,  funds  are  available  to 
enable  the  participation  of  faculty  and 
students  from  other  institutions  in 
Poland.  Hungary,  and  Romania  in 
programs  offered  in  cooperation  with 
the  three  core  universities. 

Logistics 

The  recipient  organization  will  be 
responsible  fat  most  arrangements 
associated  with  this  program.  These 
include  providing  international  and 
domestic  travel  arrangements  for  all 
participants,  making  lodging  and  local 
transportation  arrangements  for  visitors, 
orienting  and  debriefing  participants, 
preparing  any  necessary  support 
material,  and  working  with  the  foreign 
participating  universities,  U.S.  host 
institutions  and  individual  grantees  to 
achieve  maximum  program 
effectiveness. 

Visa/Insurance/Tax  Requirements 

U.S.  lecturers  and  consultants 
participating  in  the  project  must  be  U.S. 
citizens.  Programs  must  comply  with 
J-1  visa  regulations.  Please  refer  to 
program  specific  guidelines  in 
Application  Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Program  Description 

Exchange  and  non-exchange  activities 
should  complement  and  reinforce  one 
another  within  and  among  the  primary 
supported  departments  and  at  other 
institutions  in  Hungary,  Poland,  and 
Romania.  The  ability  to  coordinate  and 
evaluate  exchange  mechanisms  and 
other  activities  to  support  the  goal  of 


faculty  and  curriculum  development  in 
the  primary  departments  and  at  other 
institutions  will  be  critical  to  the 
success  of  the  project. 

The  program  description  detailed  in 
this  Request  for  Proposals  is  for  Year 
One  of  the  project.  The  grantee 
organization  will  cooperate  with  USIA, 
U.S.  hiformation  Service  (ISIS)  field 
posts,  and  participating  departments  in 
defining  the  program  mixture  for  two 
additional  fiscal  years'  funding  on  the 
basis  of  formative  program  evaluations 
and  assessments.  The  following 
mechanisms  will  be  utilized  in  Year 
One: 

(a)  Approximately  twelve  junior 
faculty  development  grants,  to  bring 
faculty  to  the  U.S.  for  programs  of  six 
weeks  to  one  semester  to  develop  new 
courses  under  the  supervision  of  faculty 
members  at  leading  U.S.  departments  in 
appropriate  fields; 

lb)  Approximately  three  senior 
lectureships,  to  send  senior  U.S. 
specialists  for  programs  of 
approximately  one  semester  to  teach 
courses,  advise  faculty,  and  assess 
program  developments; 

(c)  Approximately  four  junior 
lectureships,  to  send  recent  graduates  of 
leading  U.S.  doctoral  programs  for 
programs  of  approximately  two 
semesters  to  teach  courses  and 
participate  with  local  faculty  and 
students  in  research  projects; 

(d)  Approximately  eight  distinguished 
consultancies,  to  send  senior  U.S. 
specialists  (possibly  including  but  not 
limited  to  the  faculty  mentors  of  the 
foreign  faculty  development  grantees) 
for  programs  of  approximately  two 
weeks  in  length  to  teach  short  courses, 
advises  faculty,  and  assess  program 
developments; 

(e)  Approximately  $160,000  total  for 
all  three  countries  for  equipment,  books. 
and  journal  subscriptions  selected  to 
support  instruction  in  the  developing 
curricula; 

(f)  Translation  of  approximately 
twelve  textbooks  or  collections  of 
articles  relevant  to  the  program  at  each 
participating  institution; 

(g)  A  program  of  locally  based 
collaborative  student/faculty  research  at 
each  primary  department  to  enable  local 
faculty  and  visiting  U.S.  lecturers  jointly 
to  train  advanced  students  in  empirical 
research  skills  by  collaborating  on 
projects  designed  to  study  and  analyze 
local  social  and  political  problems, 
particularly  those  related  to 
democratization; 

(h)  Approximately  four  graduate 
student  research  awards  (approximately 
one  semester  in  length)  for  consultation 
and  study  in  the  U.S.  with  scholars 
whose  expertise  is  critical  to  the  subject 


or  methodology  of  the  student's  thesis 
or  other  research  interest; 

(i)  Intensive  seminars  to  be  held  in 
cooperation  with  the  participating 
departments  for  the  purpose  of 
developing  locally  based  scholarly 
networks  and  to  include  faculty 
members  and  advanced  students  from 
other  institutions  in  the  region  in 
discussions  of  the  newly  taught 
methodologies,  subjects,  and 
approaches. 

Proposed  Budget 

Apphcants  are  invited  to  submit  a 
detailed  budget  for  a  total  grant  not  to 
exceed  $1,242,247  for  Year  One  of  the 
project,  with  the  possibility  of  renewal 
at  a  level  not  to  exceed  this  amount  for 
each  of  two  additional  fiscal  years 
contingent  upon  availability  of  funds. 
Applicants  must  submit  a 
comprehensive  budget  for  Year  One  of 
the  project.  The  project  to  be  funded  in 
Year  One  may  be  implemented  over  a 
two-year  period.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  Within 
the  program  budget,  at  least  $305,593 
should  be  designated  for  Poland;  at  least 
$305,593  should  be  designated  for 
Hungary;  at  least  $382,612  should  be 
designated  for  Romania.  For  better 
understanding  or  further  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
location,  or  activity  in  order  to  faciUtate 
USIA  decisions  on  funding.  The  total 
institutional  administrative  costs 
funded  by  USIA  in  Year  One  may  not 
exceed  $248,449  or  20%  (twenty 
percent)  of  the  total  request,  whichever 
is  less.  Please  refer  to  the  Application 
Package  for  complete  formatting 
instructions. 

Re\iew  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  uill  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  USIA  Office  of  East  European  and 
NIS  Affairs  and  the  relevant  USIA  posts 
overseas.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cuhural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 


Review  Criteria 

•Technically  eligible  appUcations  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  project  and  the  Agency  mission. 
Proposals  should  reflect  an  advanced, 
current  understanding  of  relevant 
scholarly  fields  and  disciplines. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  scholarly  linkages,  including 
professional  associations. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  WTitten 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  project's  goals.  The 
applicant  organization  should 
demonstrate  a  capacity  to  work 
cooperatively  with  U.S.  scholars  and 
graduate  departments  of  political 
science  and  pubUc  administration,  with 
U.S.  scholarly  organizations,  and  with 
all  three  participating  central  European 
institutions  as  well  as  relevant  foreign 
scholarly  organizations. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful,  high 
quality  exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Of^ce  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 


60602 


Federal  Register  /  Vol.  59,  No.  226  /  Friday.  November  25,  1994  /  Notices 


II 


Federal  Register  /  Vol.  59.  No.  226  /  Friday.  November  25.  1994  /  Notices 


60603 


8.  Follow-on  Activities:  Proposals 
should  provide  both  a  plan  for 
continuing  activity  (with  USIA  support) 
based  on  project  evaluation  and  a 
strategy  for  encouraging  coordinated 
concurrent  and  subsequent 
supplementary  activities  (without  USIA 
support)  to  ensure  that  the  USIA- 
supported  project  will  not  be  an  isolated 
event. 

9.  Project  Evaluation:  Proposals 
should  include  a  comprehensive  plan  to 
evaluate  the  project's  success  both  as 
the  activities  imfold  and  at  the  end  of 
the  project.  USIA  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  and/ or  outUne  of  other 
techniques  including  a  methodology  for 
completing  baseline  assessments  and 
defining  program  needs  for  later  years  of 
the  project  through  the  evaluation  of 
program  outcomes  with  relation  to 
project  objectives.  Demonstration  of  a 
carefully  considered  and  feasible  plan 
for  evaluating  the  project  will  be  critical 
to  the  proposal  review  process.  Award- 
receiving  orgemizations/institutions  will 
be  expected  to  submit  quarterly  reports. 

lb.  Cost-effectiveness:  The  overhead     " 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-s/?aring.- Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  will  be 
assessed  by  USIA's  geographic  area  desk 
and  overseas  officers  with  regard  to 
program  need,  potential  impact,  and 
significance  in  the  parUier  countries. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory-  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USL^ 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  6,  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 


Dated:  November  15, 1994. 
Del]  Pendergrast. 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 

[FR  Doc  94-28724  Filed  11-23-94;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  PutHic  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Cahfomia  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  12:00  p.m.  on  December 
10, 1994,  at  the  Holiday  Inn  at 
Fisherman's  Wharf,  1300  Columbus 
Avenue,  San  Francisco,  California 
94133.  The  purpose  of  the  meeting  is 
program  planning  for  an  Orange  County 
open  meeting  and  followup  to  the  media 
project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  C. 
Carney  or  Philip  Montez,  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contacfthe 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  14, 
1994. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  94-29023  Filed  11-23-94;  8;45  am) 
BILLING  CODE  ft33S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  tt>e  Idaho  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Idaho 
Advisorj'  Committee  to  the  Commission 
will  convene  at  1:00  p.m.  and  adjoiun 
at  4:00  p.m.  on  December  8,  1994.  at  the 
Red  Lion  Inn,  ISOOFairview  Avenue, 
Boise,  Idaho  83702.  The  purpose  of  the 
meeting  is  to  plan  activities  and  to 
discuss  law  enforcement  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gladys  Esquibel 


or  Philip  Montez,  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-894-0508).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  14, 
1994. 

Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
|FR  Doc,  94-29024  Filed  11-23-94;  8:45  am) 
BiLUNG  CODE  e335-«1-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wisconsin  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wisconsin  Advisory  committee  to  the 
Commission  will  be  held  from  10:00 
a.m.  until  1:00  p.m.  on  Monday, 
December  12, 1994,  at  the  Wyiidham 
Hotel,  139  E.  Kilboum  Avenue, 
Milwaukee,  Wisconsin.  The  purpose  of 
the  meeting  is  to  hold  a  press 
conference  to  release  the  Advisory 
Committee's  report,  "Police  Protection 
of  the  African  American  Community  in 
Milwaukee"  and  to  discuss  current 
issues  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Kimberly 
Shankman  at  414-748-8197  or 
Constance  M.  Davis.  Director  of  the 
Midwestern  Regional  Office.  312-353- 
8311  (TDD  312-353-8326).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  14, 
1994. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  94-29025  Filed  11-23-94:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  36-«4] 

Foreign-Trade  Zone  93— Raleigh/ 
Durham.  NC,  Application  for  Subzone 
Status,  R.G.  Barry  Corporation, 
(Footwear  and  Thermal  Comfort 
Products),  Goldsboro,  NC 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Triangle  J  Council  of 
Governments,  grantee  of  FTZ  93. 
Research  Triangle  Park.  North  Carolina, 
requesting  special-purpose  subzone 
status  for  the  distribution  facilities  of 
R.G.  Barry  Corporation,  located  in 
Goldsboro,  North  Carolina.  The 
apphcation  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81  u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  16, 1994. 

R.G.  Barry  is  a  manufacturer  and 
distributor  of  comfort  footwear 
(household  slippers)  and  thermal 
comfort  products  (heat  seats,  scarves, 
back  warmers,  hand  warmers,  pocket 
warmers,  ear  muffs  and  bread  warmers) 
with  total  sales  of  over  $100  million 
(1993)  and  worldwide  employment  of 
3.685  persons.  The  company  has  U.S. 
plants  in  San  Angelo.  Texas.  Goldsboro. 
North  Carolina,  and  Laredo,  Texas,  with 
operational  headquarters  in  San 
Antonio,  Texas.  An  application  is 
pending  with  the  FTZ  Board  for 
subzone  status  for  warehouse/ 
distribution  activities  at  Barry's  San 
Angelo  plant  (FTZ  Docket  34-94.  59  FR 
56459,11/14/94). 

R.G.  Barry's  Goldsboro,  North 
Carolina  plant  is  located  at  2201  South 
John  Street  (172,020  sq.  ft.  on  35  acres), 
some  45  miles  southeast  of  Raleigh.  The 
facility  (65  employees)  is  engaged  iri  the 
warrfiousing  and  distribution  of  R.G. 
Barry's  footwear  and  comfort  products. 
The  products  are  generally  made  of 
domestic  materials  (polyester  and  other 
man-made  fibers),  which  are  cut  at 
Barry  plants  in  the  U.S.  and  sent  to 
company  plants  abroad  to  be  sewn.  The 
finished  products  are  then  shipped  to 
Barry's  U.S.  distribution  centers.  While 
currently  over  five  percent  of  the 
finished  products  are  reexported,  the 
company  plans  to  increase  export 
activity  to  14  percent. 

Zone  procedures  would  exempt  R.G. 
Barry  from  Customs  duty  payments  on 
the  foreign  value  involved  in  products 
that  are  reexported.  On  its  domestic 
sales,  the  company  would  be  able  to 
defer  Customs  duties  on  the  value 
added  abroad.  The  application  indicates 


that  zone  savings  would  help  improve 
the  international  competitiveness  of  the 
company's  domestic  operations. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  fi-om  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  January  30. 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  13, 1995). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Commerce  District  Office,  400  W. 

Market  St.,  Suite  400,  Greensboro, 

North  Carolina  27401 
Office  of  the  Executive  Secretary-, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Constitution 

Avenue,  NW..  Washington,  DC  20230 

Dated:  Novemberl/.  1994. 
Dennis  Puccinelli, 
Acting  E.xecutive  Secretary. 
(FR  Dor.  94-28955  Filed  11-29-94;  8:45  am| 
BILUNG  COOE  3S10-DS-P 


[Order  No.  710] 

Grant  of  Authority  for  Subzone  Status; 
Merck  &  Co.,  Inc.,  (Pharmaceuticals), 
Elkton,  VA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment  •  *  •  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encoiu-age  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  estabfishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entr\-; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
estabUshment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved. 

Whereas,  an  application  fixim  the 
Culpeper  County  Chamber  of 


Commerce,  grantee  of  Foreign-Trade 
Zone  185,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
pharmaceutical  manufacturing  facilities 
of  Merck  &  Co.,  Inc.,  in  Elkton,  Virginia, 
was  filed  by  the  Board  on  December  14. 
1993,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  63-93.  58  FR 
68116,  12-23-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  thr 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  185C)  at  the  plant  site 
of  Merck  &  Co.,  Inc.,  in  Elkton,  V^irginia. 
at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington.  DC.  this  14th  day  of 
November  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Co  imerce  for  Import 
Administration.  Allemou  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte.  Jr.. 

E\ecuti\-e  Secretary. 

(FR  Doc.  94-29104  Filed  11-23-94;  8:45  am] 

BILUNG  COOE  3510-DS-P 


[Order  No.  711] 

Grant  of  Authority  for  Subzone  Status; 
Merck  &  Co.,  Inc.  (Pharmaceuticals), 
Riverside,  PA 

Pursuant  to  its  authority  under  the 
Foreign -Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934.  an  Act  "To 
provide  for  the  establishment  *   *   •  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  proude  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Eastern  Distribution  Center.  Inc..  grantee 
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of  Foreign-Trade  Zone  24.  for  authority 
to  establish  special-purpose  subzone 
status  at  the  pharmaceutical 
manufacturing  facilities  of  Merck  &  Co., 
Inc.,  in  Riverside,  Pennsylvania,  was 
filed  by  the  Board  on  December  28, 
1993,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  64-93,  59  FR  731, 
1-6-94);  and. 

Whereas,  the  Board  has  found  that  thi 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  24B)  at  the  plant  site 
of  Merck  &  Co.,  Inc.,  in  Riverside, 
Pennsylvania,  at  the  location  described 
in  the  application,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington,  DC,  this  14th 
day  of  November  1994. 
Susan  G.  Essennan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign 
Trade  Zones  Board. 

Attest: 
)ohn  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  94-29103  Filed  11-23-94;  8;45  am) 

BiLUNQ  CODE  3S10-OS-^ 


[Order  No.  708] 

Grant  of  Authority  tor  Subzone  Status; 
Merck  &  Co.,  Inc.  (Pharmaceuticals), 
West  Point,  PA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Philadelphia  Regional  Port  Authority, 
grantee  of  Foreign-Trade  Zone  35,  for 
authority  to  estabhsh  special-purpose 


subzone  status  at  the  pharmaceutical 
manufacturing  facilities  of  Merck  &  Co., 
Inc.,  in  West  Point,  Pennsylvania,  was 
filed  by  the  Board  on  July  1,  1993,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  29-93,  58  FR  38749,  7-20-93); 
and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  35B)  at  the  plant  site 
of  Merck  &  Co.,  Inc.,  in  West  Point, 
Pennsylvania,  at  the  location  described 
in  the  application,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC,  this  14th  day  of 
November  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

E.\ecutive  Secretary. 

[FR  Doc.  94-29102  Filed  11-23-94;  8:45  am] 

BtLUNG  CODE  35ia-OS-P 


[Order  No.  709] 

Grant  of  Authority  for  Subzone  Status; 
Merck  &  Co.,  inc.  (Pharmaceuticals), 
Wilson,  NC 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  estabUshment  *   "   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  fi-om  the 
Triangle  J  Council  of  Governments, 
grantee  of  Foreign-Trade  Zone  93,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  pharmaceutical 
manufacturing  facilities  of  Merck  &  Co., 


Inc.,  in  Wilson,  North  Carolina,  was 
filed  by  the  Board  on  August  9. 1993, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  40-93.  58  FR  44492,  8-23-93); 
and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  93C)  at  the  plant  site 
of  Merck  &  Co.,  Inc.,  in  Wilson.  North 
Carolina,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC.  this  14th  day  of 
November  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  hnport 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  94-29101  Filed  11-23-94;  8:45  am) 

BILLING  CODE  SSIO-OS-P 


International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings  and  to  Terminate 
Suspended  Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  December  1994. 

EFFECTIVE  DATE:  November  25. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-4737. 
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SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Anfidumping  Proceeding 

Brazil 

Certain  Carbon  Steel  Butt-Weld  Pipe 

Fittings 
A-351-602 
51  FR  45152 
December  17, 1986 
(Contact:  Thomas  Schauer  at  (202)  482- 

4733 

demiany 

Animal  Glue 
A-4 28-062 

42  FR  64116 
December  22,  1977 

Contact:  Dennis  Askey  at  (202)  482- 
2657 

Japan 

Drafting  Machines  and  Parts  Thortiof 
A-588-eil 
54  FR  53671 
December  29.  1989 
Contact:  Carlo  Cavagna  at  (202)  482- 
4851 

Large  Electric  Motors 
A-588-091 
45  FR  84994 
Docember  24, 1980 
Contact:  Elizabeth  Urfer  at  (202)  482- 
4052 

Polychloroprene  Rubber 
A-588-046 
38  FR  33593 
Docember  6, 1973 

Contact:  Dermis  Askey  at  (202)  482- 
2657 

Steel  Wire  Strand 
A-588-068 

43  FR  57599 
Decembers,  1978 

Contact:  Kris  Campbell  at  (202)  482- 
3813 

New  Zealand 

Low-Fuming  Brazing  Copper  Rod  & 

Wire 
.\-61 4-502 


50  FR  49740 

December  4. 1985 

Contact:  Karin  Price  at  (202)  482-3782 

Taiwan 

Porcelain-On-Stoel  Cooking  Ware 
A-583-508 
52  FR  2139 
December  2, 1986 

Contact:  Dennis  Askey  at  (202)  482- 
2657 

Venezuela 

Aluminum  Sulfate 

A-307-801 

54  FR  51442 

December  I.t,  1989 

Contact:  Mike  Rill  at  (202)  482-i023 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revofcation  or 
termination. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §353.2(k)  (3),  (4),  (5).  and  (b) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  December  1994.  Any  submission  to 
the  Department  must  contain  the  name 
and  case  number  of  the  proceeding  and 
a  statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)  (3).  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  November  16. 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 

IFR  Doc.  94-28958  Filed  11-23-94;  8:45  am) 

BILLING  CODE  3S1(M>S-P 


[A-1 22-820;  A-122-823] 

Partial  Termination  of  Administrative 
Review  of  Antidumping  Duty  Order; 
Certain  Cut-to-Length  Cartx>n  Steel 
Plate  From  Canada 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Partial  Termination  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
IPSCO.  Inc..  the  Department  of 
Commerce  (the  Department)  initiated  an 
administrative  review  of  IPSCO,  Inc.  on 
September  8,  1994.  On  October  7,  1994, 
IPSCO  timely  withdrew  its  request  for 
an  administrative  review  of  the  above 
referenced  order.  Because  there  were  no 
other  requests  for  review  of  this 
company  from  any  othei  interested 
party,  the  Department  is  now 
terminating  this  review  with  respect  to 
IPSCO.  Inc. 

EFFECTIVE  DATE:  November  25. 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Patience  or  Art  Stem.  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  N.W.,  Washington,  D.C.  20230; 
telephone  (202)482-3793. 
SUPPLEMENTARY  INFORMATION:  On  August 
30,  1994,  the  Department  received  a 
request  from  IPSCO,  Inc.  to  conduct  an 
administrative  review  of  the 
antidumping  dutv  order  pursuant  to 
§  353.22(a)(2)  of  the  Department's 
regulations  (19  CFR  353.33(a)(2)). 

On  September  8,  1994,  the 
Department  published  in  the  Federal 
Register  a  Notice  of  Initiation  for  this 
review  (59  FR  46391).  On  October  7, 
1994,  IPSCO.  Inc.  withdrew  its  request 
for  administrative  review.  This 
withdrawal  was  made  within  the  time 
limits  established  in  §  353.22(a)(5)  of  the 
Department's  regulations.  No  other 
interested  party  has  requested  an 
administrative  review  of  IPSCO's  entries 
in  this  proceeding. 

In  accordance  with  §  353.22(a)(5)  of 
the  Department's  regulations,  the 
Department  has  determined  to  terminate 
this  administrative  review  for  IPSCO, 
Inc. 

Absent  a  review,  we  shall  instruct  the 
Customs  Ser\'ice  to  liquidate  IPSCO's 
entries. 

Furthermore,  because  IPSCO  was  a 
previously  investigated  company,  the 
cash  deposit  rate  wrill  continue  to  be  the 
company-specific  rate  found  for  IPSCO 
during  the  investigation,  as  amended 
pursuant  to  an  order  of  the  U.S.-Canada 
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binational  panel.  See  Amended  Final 
Determination  Pursuant  to  Binational 
Panel  Order:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada,  59  PR 
15373  (Aprill,  1994). 

This  notice  is  published  in 
accordance  with  19  CFR  353.22(a)(5). 

Dated:  November  16, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc  94-28956  Filed  11-23-94;  8:45  am) 
MLUNQ  CODE  M10-OS-P 


[A-570-826) 

Antidumping  Duty  Order.  Certain 
Paper  Clips  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Tomaszewski  or  Erik  Warga. 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0631  or  (202) 482-0922, 
respectively. 

Scope  of  Order 

The  products  covered  by  this  order 
are  certain  paper  clips,  wholly  of  wire 
of  base  metal,  whether  or  not 
galvanized,  whether  or  not  plated  with 
nickel  or  other  base  metal  (e.g.,  copper), 
with  a  wire  diameter  between  0.025 
inches  and  0.075  inches  (0.64  to  1.91 
millimeters),  regardless  of  physical 
configuration,  except  as  specifically 
excluded.  The  products  subject  to  this 
order  may  have  a  rectangular  or  ring- 
like shape  and  include,  but  are  not 
limited  to,  cUps  commercially  referred 
to  as  "No.  1  clips",  "No.  3  clips", 
"Jumbo"  or  "Giant"  clips,  "Gem  clips", 
"Frictioned  clips",  "Perfect  Gems", 
"Marcel  Gems",  "Universal  clips", 
"Nifty  clips",  "Peerless  cHps",  "Ring 
clips",  and  "Glide-On  clips". 

Specifically  excluded  from  the  scope 
of  this  order  are  plastic  and  vinyl 
covered  paper  clips,  butterfly  chps. 
binder  clips,  or  other  paper  fasteners 
that  are  not  made  wholly  of  wire  of  base 
metal  and  are  covered  under  a  separate 
subheading  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheading 
8305.90.3010  of  the  HTSUS.  Although 
the  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  this 
order  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  on  September  30, 1994.  the 
Department  of  Commerce  ("the 
Department")  made  its  final 
determination  that  certain  paper  clips 
from  the  People's  Republic  of  China 
("PRC")  were  being  sold  at  less  than  fair 
value  (59  FR  51168,  October  7,  1994). 
On  November  14, 1994.  the 
International  Trade  Commission 
notified  the  Department  of  its  final 
determination,  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Act,  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise. 

Therefore,  all  unliquidated  entries  of 
certain  paper  clips  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  May  18, 
1994,  which  is  the  date  on  which  the 
Department  published  its  notice  of 
preliminary  determination  in  the 
Federal  Register,  are  liable  for  the 
assessment  of  antidumping  duties. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  relevant  entries  of  certain 
paper  clips  from  the  PRC.  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighteid-average  antidumping  duty 
margins  as  noted  below.  The  "All 
Others"  rate  applies  to  all  exporters  of 
PRC  paper  clips  not  specifically  listed 
below. 

The  ad  valorem  weighted-average 
dumping  margins  are  as  follows: 


Manulacturer/producer/exporter 


Shanghai  Lansheng  Corporation  .. 

Zhejiai^g  Ligtrt  Industrial  Products 
Import  and  Export  Corporation  . 

Zhejiang  Machinery  arid  Equip- 
ment Import  and  Export  Cor- 
poration   

All  Others  (including  Abel  Indus- 
tries)   


Margin 
percent- 
age 


57.64 
46.01 

60.70 
126.94 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  paper  clips  from  the  PRC, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 


Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  November  17, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  94-28957  Filed  11-23-94;  8:45  ami 
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[A-688-029J 

FIshnetttng  of  Man-Made  Fiber  From 
Japan;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  On  May  26,  1994,  the 
Department  of  Commerce  (the 
Department)  submitted  to  the  Court  of 
International  Trade  (CIT)  the  final 
results  of  redetermination  pursuant  to  a 
remand  in  Momoi  Fishing  Net  Mfg.  Co. 
V.  United  States  (Court  No.  93-09- 
00522,  February  28,  1994).  On 
September  8,  1994,  the  CIT  affirmed  our 
redetermination  (Slip  Op.  94-140).  In 
accordance  with  that  affirmation,  we  are 
hereby  amending  the  final  results  of  the 
administrative  review  for  the  June  1 , 
1990.  through  May  31,  1991,  period 
with  respect  to  Momoi  Fishing  Net 
Manufacturing  Co.  (Momoi).  Momoi's 
rate  is  zero  percent  for  the  1990-1991 
period. 

EFFECTIVE  DATE:  November  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Moore  or  Tom  Futtner,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C,  20230; 
telephone:  (202)  482-0090. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28,  1994,  the  CIT,  in 
Momoi  Fishing  Net  Mfg.  Co.  v.  United 
States  (Court  No.  93-09-00522, 
February  28, 1994),  remanded  to  the 
Department  for  redetermination  the 
final  results  of  the  Jime  1, 1990,  through 
May  31, 1991,  administrative  review  of 
the  antidumping  finding  on  fishnetting 
of  man-made  fiber  from  Japan  (37  FR 
11560,  June  9,  1972). 
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Iq  the  Department's  final  results  of 
administrative  review,  the  dumping 
margin  for  Momoi's  fishnetting  sold  or 
imported  into  the  United  States  for  the 
period  June  1, 1990,  through  May  31. 
1991,  was  2.67  percent.  Momoi's 
dumping  margin  for  those  final  results 
was  calculated  based  on  the  price  to 
Momoi's  U.S.  importers  (see  Fishnetting 
of  Man-Made  Fiber  from  japan;  Final 
Results  of  Antidumping  Administrative 
Review,  58  FR  42291  (August  9, 1993)). 
Based  on  the  information  on  the  record, 
the  Department  concluded  that  the  price 
to  Momoi's  U.S.  importers  included 
U.S.  Customs  duties  and  brokerage 
expenses. 

On  February  28,  1994,  the  CIT 
remanded  this  case  to  the  Department  to 
reconsider  whether  Momoi's  C.I.F.  sales 
excluded  any  charges  for  U.S.  Customs 
duties  and  U.S.  brokerage  charges  in  the 
calculation  of  United  States  price  (USP) 
for  Momoi  (see  Momoi  Fishing  Net  Mfg. 
Co.  V.  United  States  (Court  No.  93-09- 
00522)). 
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Final  Remand  Results 

In  accordance  with  the  CIT's  order, 
the  Department  revised  its  final  results 
with  respect  to  Momoi  for  the  1990- 
1991  administrative  review  of 
fishnetting  of  man-made  fiber  from 
Japan.  Based  on  additional  documents 
provided  by  Momoi  in  response  to  a 
supplemental  questioimaire  issued  bv 
the  Department,  we  determined  that 
Momoi's  C.I.F.  sales  prices  excluded 
U.S.  Customs  duties  and  U.S.  brokerage 
charges.  We  determined  that  the  revised 
weighted-average  margin  based  on  this 
information  for  the  period  June  1,  1990. 
thrnugh  May  31,  1991.  is  zero  percent. 

Final  Results  of  Redetermination 

On  September  8,  1994.  the  CIT 
affirmed  our  redetermination  (Slip  Op. 
94-140).  In  accordance  with  that 
affirmation,  we  are  hereby  amending  the 
final  resuhs  of  the  administrative  review 
for  the  June  1. 1990,  through  May  31, 
1991  period  with  respect  to  Momoi. 
Momoi's  rate  for  the  1990-1991  period 
is  zero  percent. 

Since  we  have  not  conducted  an 
adiiiinistrative  review  of  Momoi  for  a 
later  period,  we  will  instruct  the  U.S. 
Customs  Service  to  apply  these 
amended  results  as  a  cash  deposit  for 
pntries  of  merchandise  produced  by 
Momoi.  This  deposit  requirement,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 


appraisement  instructions  directly  to 
the  Customs  Service. 

This  amendment  to  final  results  of 
antidumping  duty  administrative  review 
notice  is  in  accordance  with  section 
751(a)(1)  of  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  November  14. 1994. 
Susaa  G.  Essaimin, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-29105  Filed  11-23-94;  8:45  ami 
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Lkih/ersity  of  Florida,  Notice  of 
Withdrawal  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

The  University  of  Florida  has 
withdrawal  Docket  Number  94-072  an 
application  for  duty-free  entry  of  a  Laser 
Ablation  System.  This  withdrawal 
constitutes  final  disposition  for  Docket 
Number  94-072  in  accordance  with 
§  301.7  of  15  CFR  part  301. 
Pamela  Woods, 

Acting  Director,  Statuton'  Import  Programs 
Staff 

[FR  Doc.  94-29109  Filed  U-23-94;  8:45  ami 

BILLING  COOE  3510-05-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230.  Apphcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 

Docket  Number:  94-128.  Applicant: 
Virginia  State  University,  Agricuhural 
Research  Station,  P.O.  Box  9061, 
Petersburg,  VA  23806.  Instrument: 
Electron  Microscope.  Model  1210. 
Manufacturer:  JEOL.  Japan.  Intended 
Use:  The  instrument  will  be  used  for 
agricultural  research  (plants,  animals, 
bacteria,  viruses)  on  the  ultrastructural 
level.  Specimens  will  consist  of  normal 
and  pathological  conditions  with  the 
objective  of  elucidating  morphologica). 


physiological  and  genetic  mechanisms. 
The  research  includes  but  is  not  limited 
to:  (a)  characterization  of  Verrumia 
seeds  and  the  immunologicalization  of 
lipid  synthesis  and  storage  sites  at 
various  stages  of  seed  development,  (b) 
localization  of  lipid  storage  sites  in 
callus  tissue  of  Vemonia  galamensis 
using  antibody-antigen  reaction  and 
IDnm  gold  particles,  (c)  ultrastructural 
and  chemical  composition  of  the 
stomates  of  pursalens  under  normal  and 
high  water-stress  conditions.  In 
addition,  the  instrument  will  be  used  for 
the  training  of  agriculturfl  graduate 
students  on  a  one-to-one  basis. 
Application  Accepted  by  Commissione' 
of  Customs:  October  26.  1994. 

Docket  Number:  94-130.  Applicant: 
University  of  California.  Irvine. 
Department  Psychiatry  &  Human 
Behavior.  200  Pubhc  Services  Building. 
Irvine,  CA  92717-1650.  Instrument: 
Positron  Emission  Tomography  Camera 
S\-stem,  Model  GE  2048.  Manufacturer 
General  Electric.  Sweden.  Intended  Use: 
The  instrument  will  be  used  for  the 
study  of  schizophrenia,  depression, 
Alzheimer's  disease  and  other 
psychiatric  illnesses  in  order  to  obtain 
a  more  detailed  understanding  of  what 
brain  regions  are  metaboUcally  different 
in  these  conditions  compared  to  normal 
controls.  One  of  the  major  focuses  will 
be  on  what  subregions  of  the  thalamus 
and  basal  ganglia  are  malfunctioning  in 
schizophrenia  and  how  do  new 
experimental  treatments  affect  these 
regions.  There  will  also  be  a  series  of 
studies  looking  at  dopamine  presynaptic 
turnover  as  assed  by  FDOPA  uptake. 
Application  Accepted  by  Commissioner 
of  Customs:  November  1, 1994. 

Docket  Number:  94-131.  Applicant: 
University  of  Rhode  Island.  Graduate 
School  of  Oceanography.  South  Ferr\' 
Road.  Narragansett.  Rl  02882-1197. 
Instrument:  5-Sample  Anticoincidence 
Multicounter  System.  Model  GM-25-5. 
Manufacturer:  Riso  National  Laborator\'. 
Denmark.  Intended  L'se:  The  instrument 
will  be  used  to  analyze  samples  for 
natural  and  artificial  radionucUdes  in 
sea  water,  particulate  matter  and 
sediment  samples  in  the  laboratory 
during  oceanographic  research  cruises. 
Experiments  will  involve  collection  of 
dissolved  and  particulate  samples  from 
seawater.  purification  in  the  laboraton-, 
and  analysis  using  the  beta  detector. 
The  instrument  will  also  be  used  in  part 
of  a  course  entitled  "Marine  Particles" 
which  will  deals  with  the  role  of 
particles  in  various  ocean  processes  and 
techniques  for  determining  particle 
transport  rates  in  seawater.  Application 
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Accepted  by  Commissioner  of  Customs: 
November  2, 1994. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 

Staff. 

|FR  Doc.  94-29108  Filed  11-23-94;  8:45  am) 

BtLUNO  CODE  3610-OS-F 

lC-307-8021 

Aluminum  Sulfate  From  Venezuela; 
Intent  To  Revoke  Countervailing  Duty 
Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Ihtent  To  Revoke 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notif>'ing  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  order  on  aluminimii  sulfate  from 
Venezuela  (54  PR  51908;  December  19, 
1989).  Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  not  later  than 
the  last  day  of  December  1994. 
EFFECTIVE  DATE:  November  25. 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Brian  Albright,  or  Mercedes  Fitchett, 
Office  of  Countervaihng  Comphance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.VV., 
Washington,  D.C.  20230;  telephone: 
(202)482-2786.  " 

SUPPLEMENTARY  INFORMATION: 

background 

The  Department  may  revoke  a 
counter\'ailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  19 
CFR  355.25(d)(4).  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  order  on  aluminum 
sulfate  from  Venezuela  (54  FR  51908; 
December  19.  1989)  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (defined  in  section  355.2(i)(3), 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
revoke  this  order,  and  no  interested 
party  (defined  in  section  355. 2(i)  of  the 
regulations)  requests  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  we  shall 


conclude  that  the  countervailing  duty 
order  is  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 
revocation.  However,  if  an  interested 
party  does  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  a 
domestic  interested  party  objects  to  the 
Department's  intent  to  revoke,  the 
Department  will  not  revoke  the  order. 

Opportunity  To  Object 

Not  later  than  the  last  day  of 
December  1994,  domestic  interested 
parties  may  object  to  the  Department's 
intent  to  revoke  this  countervailing  duty 
order.  Any  submission  objecting  to 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3),  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  November  18, 1994.        •      ' 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  94-29106  Filed  11-23-94;  8:45  ami 
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Determination  Not  To  Revoke 
Countervailing  Duty  Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  £)etermination  Not  To 
Revoke  Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  orders  listed  below. 
EFFECTIVE  DATE:  November  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett. 
Office  of  Countervailing  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31.  1994.  the  Department 
published  in  the  Federal  Register  (59 


FR  44966)  its  intent  to  revoke  the 
countervailing  duty  orders  listed  below. 
Under  19  CFR  355.25(d)(4)(iii).  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party 
objects  to  revocation  and  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  fifth  anniversary 
month. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
interested  parties  to  our  intent  to  revoke 
these  countervailing  duty  orders. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met.  we  will  not  revoke  these  orders. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 


Countervailing  duty  orders 

Effective  date 

Argentina:  Line  Pipe  (C- 

09/27/88 

357-801). 

53  FR  37619 

Argentina:  Standard  Pipe 

09/27/88 

(C-357-80t). 

53  FR  37619 

Argentina:  Heavy-Walled 

09/27/88 

Rectangular  Tubing  (C- 

53  FR  37619 

357-801). 

Argentina:  Light-Walled 

09/27/88 

Rectangular  Tubing  (C- 

53  FR  37619 

357-801). 

Canada:  New  Steel  Rail  (C- 

09/22/89 

122-805). 

54  FR  39032 

Israel:  Roses  (C-508-064)  . 

09/04/80  45 

FR  58516 

New  Zealand:  Steel  Wire 

09/02/86 

(C-61 4-601). 

51  FR  31156 

Dated:  November  16.  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  94-29107  Filed  11-23-94;  8;45  am] 
BILLING  COOE  3S10-OS-f> 

Notice  of  Scope  Rulings 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  between  July  1. 
1994.  and  September  30. 1994.  In 
conjunction  with  this  list,  the 
Department  is  also  publishing  a  list  of 
pending  requests  for  scope  clarifications 
and  anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  November  25. 1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  R.  Field  or  Wendy  J.  Frankel. 
Office  of  Antidumping  Compliance, 


Import  Administration,  International 
Trade  Adnunistration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230;  telephone:  (202)  482-5222/ 
?253. 

Background 

The  Department's  regulations  (19  CFR 
.^53.29(d)(8)  and  355.29(d)(8))  provide 
that  on  a  quarterly  basis  the  Secretary 
will  publish  in  the  Federal  Register  a 
list  of  scope  rulings  cMnpieted  within 
the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
between  July  1, 1994,  and  September  30, 
1994,  and  priding  scope  clarification 
and  anticircumvention  inquiry  requests. 
The  Department  intends  to  publish  in 
Januarj'  1995  a  notice  of  scope  rulings 
and  anticirciunvention  inquiries 
completed  between  October  1. 1994. 
and  December  31.  1994,  as  well  as 
pending  scope  clarification  and 
anticircumvention  inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number. 
nx}uester(s),  and  a  brief  description  of 
oither  the  ruling  or  product  subject  to 
the  request. 

I.  Scope  Rulings  Completed  Between 
July  1, 1994,  and  September  30, 1994 
Country:  Sweden 
A-401-040;  Stainless  Steel  Plate 
Avesta  Sheffield— Stainless  steel  "hot 
bands"  are  within  the  scope  of  the 
finding.  Signed  Septembers,  1994. 
Country:  People's  Republic  of  China 
A-570-504:  Petroleum  Wax  Candles 
West  Coast  Liquidators — Certain 
holiday  object  candles  and  certain 
hohday  figurine  tapers  are  not 
within  the  scope  of  the  order. 
Signed  July  27.  1994. 
Star  Merchandise — Citronella  wax- 
filled  container  models  HFT709, 
HFT801,  HFT819.  HFT821, 
HFT822.  HFT823.  HFT824,  and 
HFT825,  are  outside  the  scope  of 
the  order.  Wax-filled  container 
models  HFT704,  HFT705,  HFT707. 
HrT828,  HFT829,  HFX915, 
HFT846.  HFT847,  and  HFT848,  are 
outside  the  scope  of  the  order.  Wax- 
filled  container  models  HFT842, 
HFT843,  HFT844.  HFT845. 
HFT702,  HFT703,  and  HFT814,  are 
within  the  scope  of  the  order. 
Signed  July  27,  1994. 
Success  Sale's — Model  SS— 10425 
"Hobday  Pillar  Candles"  are  not 
within  the  scope  of  the  order. 
Signed  July  27,  1994. 

II.  Anticircumvention  Rulings 
Completed  Between  July  1,  1994,  and 
September  30, 1994 

None. 
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ni.  Scope  Inquiries  Terminated 
Between  |uly  1, 1994,  and  September 
30,  1994 

Country:  People's  Republic  of  China 
A-570-504:  Petroleum  Wax  Candles 
Scentex,  Inc.— Qarification  to 
determine  whether  Earth  Scents 
brand  potpourri  candle  is  within 
the  scope  of  the  order.  Terminated 
September  7, 1994. 

IV.  Anticircumvention  Inquiries 
Terminated  Between  July  1, 1994,  and 
September  30, 1994 

None. 

V.  Pending  Scope  Clarification  Requests 
as  of  September  30, 1994 

Country:  Mexico 

A-201-805:  Circular  Welded  Non- Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp., 
.  American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Production  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  fine 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the  ' 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
1/13/94. 
Country:  Brazil 

A-351-^09:  Circular  Welded  Non-Allov 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp., 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp..  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  sjjecifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  AfTirmative 
preliminary  scope  ruling  issued  on 
January  13,  1994. 
A-351-503:  Imn  Construction  Castings 
Southland  Marketing— Clarification  to 
determine  whether  certain  cast  iron 
grates  and  frames  nre  witliin  the 


scope  of  the  order. 
Country:  People's  Republic  of  China 
A-5  70-001:  Potassium  Permanganate 
Aerostat  Inc.— Clarification  to 
determine  whether  certain  plastic 
ignitor  spheres  are  within  the  scope 
of  the  order. 
A-570-504:  Petroleum  Wax  Candles 
Two's  Company — Qarification  to 
determine  whether  certain 
decorated  pillar  candles  and  red 
and  gold  angel  taper  candles  are 
within  the  scope  of  the  order. 
Lew-Mark  Baking  Co.— Clarification 
to  determine  whether  a  pansy 
candle  tin  is  within  the  scope  of  the 
order. 
Springwater  Cookie  and 
Confections — Clarification  to 
determine  whether  certain  feather 
twist  candles  are  within  the  scope 
of  the  order. 
A-570-502:  Iron  Construction  Castings 
Jack's  International — Clarification  to 
determine  whether  certain  cast  iron 
area  drains  are  within  the  scope  of 
the  order. 
A-570-808:  Chrome-Plated  Lug  Xuts 
Consolidated  International 
Automotive.  Inc. — Clarification  to 
-determine  whether  certain  nickel- 
plated  lug  nuts  are  within  die  scope 
of  the  order. 
Countr}':  Korea 

A-580-809:  Circular  Welded  Kon-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp.. 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co..  LTV  Tubular 
Productions  Co..  Sawhill  Tubular 
Division.  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  WTieatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
January  isi  1994. 
A-580-81 1:  Steel  Wire  Rope 
TSK  Korea  and  Hi-Lex  Corp. — 
Clarification  to  determine  whether 
certain  motion  control  cables  are 
within  the  scope  of  the  order. 
Country:  Japan 
A-588-802:  3  W  Microdisks 
TDK  Inc..  TDK  Electronics  Co- 
Clarification  to  determine  whether 
certain  web  roll  media  are  within 
the  scope  of  the  order. 
A-588-014:  Tuners 
Alpine  Electronics — Clarification  to 
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determine  whether  certain  car 
radio/stereo  and/or  replacement 
p?!*s,  comprised  of  four 
subassemblies  and  their 
components,  are  within  the  scope  of 
the  finding. 
Fujitsu  Ten  Corporation  of  America — 
Clarification  to  determine  whether 
certain  "front  end"  components  of 
car  timers  are  within  the  scope  of 
the  finding. 
A-588-045:  Cellular  Mobile  Telephones 
and  Subassemblies 
Matsushita  Communication  Industrial 
Co..  Ltd.,  and  its  related  entities — 
Clarification  to  determine  whether 
certain  portable  telephones, 
subassemblies,  and  components 
thereof  are  within  the  scope  of  the 
!         order  (five  products). 

Mitsubishi  Electric  Corp.,  Mitsubishi 
Electronics  America,  Inc., 
Mitsubishi  Consumer  Electronics 
America,  Inc. — Clarification  to 
determine  whether  model  2000 
cellular  mobile  telephone  is  within 
the  scope  of  the  order. 
TDK  Corporation  of  America — 
Clarification  to  determine  whether 
Duplexers,  Voltage  Control 
Oscillators,  and  Isolators  are  within 
the  scope  of  the  order. 
JRC  International — Clarification  to 
determine  whether  personal 
cellular  telephone  model  PTR-830 
is  within  the  scope  of  the  order. 
JRC  International — Clarification  to 
determine  whether  personal 
cellular  telephone  model  PTR-829 
is  within  the  scope  of  the  order. 
NEC  Corporation  and  NEC  America. 
Inc. — Clarification  to  determine 
whether  personal  cellular  telephone 
models  MP5A1D1  and  MP5A1D2 
are  within  the  scope  of  the  order. 
A-588-823:  Professional  Electric 
Cutting  Tools 
Makita  Inc.,  Makita  U.S.A.— 
Clarification  to  determine  whether 
Wood  Surfacer  model  LP1812C  is 
within  the  scope  of  the  order. 
Makita  Inc.,  Makita  U.S.A.— 
Clarification  to  determine  whether 
Electronic  Jig  Saw  model  4304  is 
within  the  scope  of  the  order. 
Makita  Inc.,  Makita  U.S.A.— 
Clarification  to  determine  whether 
Planer-Jointer  model  2030SC  is  " 
within  the  scope  of  the  order. 
Makita  Inc.,  Makita  U.S.A.— 
Clarification  to  determine  whether 
Chain  Morticer  model  7104L  is 
within  the  scope  of  the  order. 
A-588-055:  Acrylic  Sheet 
Sumitomo  Chemical  America,  Inc. — 
Clarification  to  determine  whether 
acrylic  sheet  with  hght  scattering 
properties  is  within  the  scope  of  the 
order. 


A-588-604:  Tapered  Roller  Bearings 
and  Parts  Thereof 
Koyo  Seiko — Clarification  to 
determine  whether  certain  forgings 
are  within  the  scope  of  the  order. 
Affirmative  preliminary  ruling 
issued  on  February  28, 1994. 
A-588-814:  Polyethylene  Terephthalate 
(PET)  Film 
Kimoto  U.S.A.  Inc.— Clarification  to 
determine  whether  certain  Anti- 
Static  Clear  Film  is  within  the 
scope  of  the  order. 
Tektronix,  Inc.,  Tektronix  Asia- 
Clarification  to  determine  whether 
overhead  projection  film  model 
4681  and  model  4684  are  within  the 
scope  of  the  order. 
Country:  Venezuela 

A-307-a05:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Self-initiation.  Clarification  to 
determine  whether  pipe  produced 
to  API  5L  fine  pipe  specifications  or 
to  both  ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
January  13,  1994. 
Country:  Argentina 
C-357-803:  Leather 
Petitioners — Clarification  to 
determine  whether  upper  bovine 
leather  without  hair  on,  not  whole, 
prepared  after  tanning  is  within  the 
scope  of  the  countervailing  duty 
order. 
Country:  Sweden 
A-40 1-040:  Stainless  Steel  Plate 
Amico.  Inc.,  CO.  Carlson,  Allegheny 
Ludlum  Corp.,  and  Washington 
Steel  Corp.— Clarification  to 
determine  whether  Stavax,  Ramax, 
and  904L  are  within  the  scope  of 
the  finding. 
Country:  Germany 

A-428-801:  Antifriction  Bearings  (other 
than  Tapered  Roller  Bearings)  and 
Parts  Thereof 
Rotek — Clarificlion  to  determine 
whether  certain  "slewing  rings"  are 
within  the  scope  of  the  order. 
Kaydon — Clarification  to  determine 
whether  certain  "slewing  rings"  are 
within  the  scope  of  the  order. 
Consolidated  Saw  Mill  International 
(CSMI)  Inc. — Clarification  to 
determine  whether  certain  Cambio 
bearings  contained  in  its  sawmill 
debarker  are  within  the  scope  of  the 
order. 
Marquart  Switches— Clarification  to 
determine  whether  certain  steel 
balls  are  within  the  scope  of  the 
order. 


Country:  Taiwan 

A-583-810:  Chrome-Plated  Lug  Nuts 

Consolidated  International 
Automotive,  Inc.— Clarification  to 
determine  whether  certain  nickel- 
plated  lug  nuts  are  within  the  scope 
of  the  order. 
A-583-603:  Stainless  Steel  Cookware 

Max  Burton  Enterprises,  Inc. — 
Clarification  to  determine  whether 
the  Max  Burton  StoveTop  Smoker  is 
within  the  scope  of  the  order. 
A-583-508:  Porcetain-on-Steel 
Cookware 

Blair  Corp.— Clarification  to 
determine  whether  product  number 
271911  eight-quart  stock  pot  and 
product  number  271921  twelve- 
quart  stock  pot  are  within  the  scope 
of  the  order. 

Blair  Corp. — Clarification  to 
determine  whether  product  number 
1001  seven  piece  cookware  set  is 
within  the  scope  of  the  order. 

VI.  Pending  Anticircumvention  Inquiry 
Requests  as  of  SeptemBer  30, 1994 

Country:  Mexico 
A-201-806:  Steel  Wire  Rope 
Committee  of  Domestic  Steel  Wire 
Rope  and  Speciality  Cable 
Manufacturers- Anticircumvention 
inquiry  to  determine  whether  a 
producer  of  steel  wire  rope  in 
Mexico  is  circumventing  tlie 
antidumping  order  by  importing 
steel  wire  strand  into  the  United 
States  where  it  is  wound  into  steel 
wire  rope.  Affirmative  preliminary 
determination'of  circumvention 
pubUshed  June  3,  1994. 
Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NVV., 
Washington,  DC  20230. 

Dated:  November  10.  1994. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  94-28959  Filed  11-23-94;  8:45  am) 
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Atmospheric  Administration  (NOAA). 
Commerce. 

TIME  AND 

DATES:  Meeting  will  convene  at  8:30 
a.m.,  December  13,  and  adjourn  at  2:15 
p.m.,  December  14,  1994. 

PIJ\CE:  The  Key  Bridge  Marriott,  1401 
Lee  Highway,  Arlington,  VA. 
STATUS:  As  required  by  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  (1982),  notice  is  hereby 
given  of  a  meeting  of  the  Marine 
Fisheries  Advisory  Committee 
(MAFAC).  MAFAC  was  established  by 
the  Secretary  of  Commerce  (Secretary) 
on  February  17,  1971,  to  advise  the 
Secretary  on  all  living  marine  resource 
matters  that  are  the  responsibility  of  the 
Department  of  Commerce.  This 
Committee  ensures  that  the  living 
marine  resource  policies  and  programs 
of  this  Nation  are  adequate  to  meet  the 
needs  of  commercial  and  recreational 
fishermen,  and  environmental,  state, 
consumer,  academic,  and  other  national 
interests. 

MATTERS  TO  BE  CONSIDERED:  December 
13,  1994,  8:45  a.m.  -  5:00  p.m.,  (1) 
Progress  report:  Administration's 
Fisheries  Initiatives,  (2)  Status  of  World 
Fisheries,  (3)  1995  NMFS  Budget,  (4) 
Amendments  to  the  Magnuson  Act,  (5) 
World  Bycatch  Issues,  and  (6)  NMFS 
Restructuring.  December  14, 1994,  9:00 
a.m.  -  3:30  p.m.,  (1)  MAFAC 
Subcommittee  Activities,  (2) 
Amendments  to  the  Marine  Mammal 
Protection  Act,  and  (3)  Report  on  U.N. 
Conference  on  Straddling  Fish  Stock 
and  Highly  Migratory  Fish  Stocks. 
FOR  FURTHER  INFORMATION  CONTACT: 
Riphard  Wheeler,  Executive  Secretary, 
Marine  Fisheries  Advisory  Committee, 
Management  Services  Office,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Telephone:  (301)  713-  2259. 
Reasonable  accommodation  for 
handicapped  persons  will  be  made  with 
advance  notice. 

Dated:  November  21, 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 

Marine  Fisheries  Service. 

IFR  Doc  94-29071  Filed  11-23-94;  8:45  am] 
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[I.D.  111494C] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
SCTVice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P524A). 


SUMMARY:  Notice  is  hereby  given  that 
the  University  of  Hawaii  at  Manoa,  1129 
Ala  Manoa  Boulevard,  Honololu,  HI 
96814,  has  applied  in  due  form  for  a 
permit  to  take  (harass)  humpback 
whales  [Megaptera  novaeangliae)  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  December  27, 
1994. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4001); 

Director,  Alaska  Region,  NMFS. 
NOAA,  Federal  Annex,  9109 
Mendenhall  Mall  Road,  Suite  6,  Juneau, 
AK  99802  (907/586-7221); 

Coordinator,  Pacific  Area  Office, 
NMFS,  NOAA,  2570  Dole  Street,  Room 
106,  Honolulu,  HI  9682-2396  (808/973- 
2937). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222),  and  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Talcing  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  applicant  seeks  authorization 
under  the  Endangered  Species  Act  to 
take  (harass)  up  to  750  humpback 
whales  [Megaptera  novaeangliae) 
during  observational  and  photographic- 


identification  activities  for  purposes  of 
scientific  research.  Animals  will  also  be 
covered  for  Level  B  harassment  under 
the  General  Authorization  for  Research 
under  the  Marine  Mammal  Protection 
Act.  Activities  will  take  place  in  the 
North  Pacific,  primarily  in  Hawaiian 
waters,  over  a  5-year  period.  The 
applicant  proposes  to  initiate  this  worJt 
in  January  1995. 

Dated;  November  17, 1994. 

Patricia  A.  Montanio, 

Office  of  Protected  Resources,  Xational 
.Marine  Fistieries  Service. 

[FR  Doc.  94-28946  Filed  11-23-94;  8:45  amj 
BILLING  CODE  35ia-22-F 


Economics  and  Statistics 
Administration 

Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended  by  Pub.  L.  94-409)  ne 
are  giving  notice  of  a  meeting  of  the 
Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census  and 
Census-Related  Activities  for  2000- 
2009.  The  meeting  will  convene  on 
Thursday,  December  8,  1994.  and 
continue  through  Friday,  December  9. 
1994,  at  the  Bureau  of  the  Census' 
Conference  Center,  Federal  Building  3. 
Suitland,  Maryland. 

The  Advisory  Committee  is  composed 
of  a  Chair,  twenty-five  member 
organizations,  and  nine  ex  officio 
members,  all  appointed  by  the  Secretary 
of  Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  the  census  and 
user  needs  for  information  provided  by 
the  census,  and  provide  a  perspective 
from  the  standpoint  of  the  outside  user 
community  on  how  proposed  designs 
for  the  year  2000  census  realize  those 
goals  and  satisfy  those  needs.  The 
Advisory  Committee  shall  consider  all 
aspects  of  the  conduct  of  the  census  of 
population  and  housing  for  the  year 
2000,  and  shall  make  recommendations 
for  improving  that  census. 
DATES:  The  meeting  will  begin  at  8:30 
a.m.  and  adjourn  at  4:30  p.m.  on 
Thursday,  December  8,  1994  and 
reconvene  at  8:30  a.m.  on  Friday, 
December  9,  1994,  with  adjournment  set 
for  11:30  a.m. 

ADDRESSES:  The  meeting  will  take  p'ace 
at  the  Bureau  of  the  Census'  Conference 
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Center.  Federal  Building  3.  Suitiand. 
Maryland. 

FOR  FURTHBt  MFORMATION  CONTACT: 
Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Thomas  P.  DeCair, 
Department  of  Commerce,  Bureau  of  the 
Census,  Koom  2066.  Federal  Building  3, 
Washington.  DC  20233.  Telephone  (301) 
763-7298. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes 
discussions  on  the  role  of  state  and  local 
governments,  plans  for  outreach  and 
promotion,  content  testing  plans,  and  an 
update  of  the  federal  review  of  racial 
and  ethnic  categories,  as  well  as  any 
other  items  that  the  Chair  and  Advisory 
Committee  members  deem  appropriate 
for  this  meeting. 

The  meeting  is  open  to  the  public.  A 
brief  period  %vill  be  set  aside  for  public 
comment  and  questions.  However, 
persons  with  extensive  questions  or 
statements  for  the  record  must  submit 
them  in  writing  to  the  Commerce 
Department  official  named  above  at 
least  three  working  days  prior  to  the 
meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Susan  Knight  on  (301)  763-7298. 

Dated:  November  21.  1994. 
Everett  M.  Ehrlich, 

Undersecretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
|FR  Doc.  94-29100  Filed  1 1-23-94;  8:4.'j  am) 
BILUNC  COOC  3510-EA-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establistiment,  Amendment  and 
Elimination  of  Import  Limits  and 
Sublimits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  Malaysia 

.Novt-mber  18,  1994. 

AGENCY:  Committee  fur  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing. 

amending  and  eliminating  limits  and 

sublimits. 

EFFECTIVE  DATE:  November  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textile  and 


Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  9276-6712.  For  information 
on  embargoes  and  quota  re-(^)enings, 
call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authoritj:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
L'.SC  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  3. 1994,  the 
Governments  of  the  United  States  and 
Malaysia  agreed  to  extend  and  amend 
their  current  bilateral  textile  agreement. 
The  agreement  is  extended  for  a  one- 
year  period  beginning  on  January  1 , 
1995  and  extending  through  December 
31,  1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
sublimits  for  Categories  611,  619,  620  in 
the  Fabric  Group  for  the  1994  agreement 
pciod  and  increase  the  current  limits 
for  the  Fabric  Group  and  Categories  338/ 
339  and  347/348.  The  limits  for 
Categories  647/648  and  645/646  are 
being  reduced  to  account  for  additional 
flexibility  which  was  applied  as  a  result 
of  the  increases.  In  addition,  the 
sublimits  for  Categories  334.  333  and 
635  are  being  eliminated. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Cati.'gories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  AIsd 
see  58  FR  65580,  published  on 
December  15. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  arc 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Dated;  Novcmter  1»,  1994. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implfmcntntion 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  18,  1994 

Commissioner  of  Customs. 
Dfpartment  of  the  Treasury.  iVa.'thington.  DC 
20229. 
Dear  Commissioner:  The  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  9. 1993,  by  the  Chairman. 
Cnmmittef!  for  the  Implementation  of  Textile- 


Agreements.  That  directive  concerns  imports 
of  certain  conon,  wool  and  man-made  fiber 
textiles  and  textile  products  and  silk  blend 
and  other  vegetable  fiber  apparel,  produced 
or  manufactured  in  Malaysia  and  exported 
during  the  tweKo-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31. 1994. 

Effective  on  November  28, 1994.  you  are 
directed,  pxirsuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  November  3. 
1994  between  the  Governments  of  the  United 
States  and  Malaysia,  to  move  Categories  611. 
619  and  620  from  Group  11  to  the  Fabric 
Group  and  establish  sublimits  for  Categories 
611,  619  and  620.  The  import  charges  for 
Categories  611,  619  and  620  shall  be  moved 
from  Group  li  and  applied  to  the  newly 
established  sublimits  in  the  Fabric  Croup. 
Further,  you  are  directed  to  eliminate  tht? 
sublimits  for  Categories  334  and  335  in 
merged  Categories  333/334/335/835  and  635 
in  merged  Cat^ories  634/635.  The  import 
charges  for  these  sublimits  shall  he  retained 
You  are  directed  to  establish  and  amend  the 
following  limits  and  sublimits,  as  provided 
under  the  terms  of  the  November  3, 1904 
MOl': 


Category 

Adjusted  twelve- 
month limrt ' 

Fabric  Group: 

218.219,220, 

88,034,890  square 

225-227.  Sta- 

meters. 

sis.  317.326, 

611.613/614/ 

615/617.  619  and 

620.  as  a  group. 

Sublevels  in  ttie 

group: 

611  

3,000,000  square  me- 

ters. 

619 

4.000,000  square  me- 

ters. 

620 

5,000,000  square  me- 

ters. 

Other  Specitic  Lireate; 

338/339 

882,362  dozen. 

347/348 _ 

467,773  dozen. 

645/646 „ 

274,228  dozen. 

647/648 

1,294.071  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1993. 

The  Conunittee  for  the  hnplementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  U.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-28960  Filed  11-23-94:  8:45  ami 
BtLLING  COOC  3S1»-0a-f 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  ttie  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicable  Form:  Fort  Bragg 
Commissary  Sizing  Survey;  DeCA  Form 
60-1  OT. 

Type  of  Request:  Expedited 
processing — Approval  date  requested: 
30  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  8,503. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  8,503. 

Average  Burden  Per  Response:  4 
minutes. 

Annual  Burden  Hours:  567. 

Needs  and  Uses:  Office  of  the 
Inspector  General,  DoD.  Report  94-172 
recommends  the  Defense  Commissary 
Agency  conduct  a  patron  survey  to 
support  new  commissary  construction 
at  Fort  Bragg,  NC.  The  information 
collected  hereby  will  be  utilized  to 
validate  the  requirement  for  a  new 
commissary,  as  well  as  to  determine 
how  large  the  store  should  be. 

Affected  Public:  Individuals  or 
hoaseholds. 

Frequency:  Onetime. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated;  November  18,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liasion 
Officer,  Department  of  Defense. 
|FR  Doc.  94-28983  Filed  11-23-94;  8:45  am] 
BILUNG  CODE  SO0O-04-M 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
Information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicable  Form:  Defense 
Logistics  Agency  Materiel  Management 
Customer  Service  Questionnaire; 
SCANTRON  Form  F-5561-DFAS. 

Type  of  Request:  Expedited 
processing — Approval  date  requested 
30  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  153. 

Responses  Per  Respondent:  1. 

Annual  Responses:  153. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  77. 

Needs  and  Uses:  This  questionnaire 
implements  the  requirement  in 
Executive  Order  12862,  "Setting 
Customer  Service  Standards,"  to  survey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services.  This  questionnaire  will  assess 
the  level  of  satisfaction  with  services 
provided  by  the  Defense  Logistics 
Agency  (DLA)  to  customers  who  order 
repair  parts  and  other  goods  from  DLA. 

The  information  collected  hereby, 
will  assist  senior  DLA  management  in 
determining  specific  business  policies 
and  procedures  which  warrant 
examination  and  reengineering  from  the 
customer's  perspective. 

Affected  Public:  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  and  small  businesses  or 
organizations. 

Frequency:  Onetime 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DOD, 
Room  10236,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 


Dated;  November  18,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-28984  Filed  11-23-94;  8:45  am) 
BILLING  COOE  S000-04-M 


Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
FY95  DRG  Updates;  Correction 

ACTION:  Correction  to  notice. 

summary:  In  notice  document  94-25339 
beginning  on  page  51994  in  the  issue  of 
Thursday,  October  13,  1994,  make  the 
following  correction: 

On  page  51994,  column  3,  paragraph 
D.,  Outher  Payments,  change  49  percent 
to  47  percent. 

Dated;  November  18, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-28985  Filed  11-23-94;  8.45  ami 
BILLING  COOE  5000-04-M 


Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Joint  Advisory 
Committee  (JAC)  on  Nuclear  Weapons 
Surety  will  meet  in  closed  session  on 
19-20  December.  1994,  at  Institute  for 
Defense  Analyses,  Alexandria,  Virginia. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretary  of 
Defense,  Secretary  of  Energy,  and  the 
Joint  Nuclear  Weapons  Council  on 
nuclear  weapons  systems  surety 
matters.  At  this  meeting,  the  Joint 
Advisory  Committee  will  receive 
classified  briefings  on  DoD  nuclear 
readiness  capabilities. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended.  Title  5,  U.S.C. 
App.  II,  (1988)),  this  meeting  concerns 
matters,  sensitive  to  the  interests  of 
national  security,  listed  in  5  U.S.C. 
Section  552b  (c)(1)  and  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated;  November  18, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  94-28986  Filed  11-23-94:  8:45  .->;;il 
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DEPARTMENT  OF  ENERGY 

Conduct  of  Employees;  Waiver 
Pursuant  to  Section  602(c)  of  the 
Department  of  Energy  Organization 
Act  (Pub.  L.  95-91) 

Section  602(a)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91. 
iiereinafter  referred  to  as  the  "Act") 
prohibits  a  "supervisory  employee" 
(defined  in  section  601(a)  of  the  Act)  of 
the  Department  from  knowingly 
receiving  compensation  from,  holding 
any  official  relation  with,  or  having  any 
pecuniary  interest  in:  any  "energy 
concern"  (defined  in  section  601(b)  of 
the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
where  the  interest  is  a  pension, 
insurance,  or  other  similarly  vested 
interest. 

Mr.  Reginal  W.  Spiller  has  been 
appointed  as  Deputy  Assistant  Secretary 
for  Gas  and  Petroleum  Technology.  As 
a  result  of  his  previous  employment 
with  Maxus  Energy  Corporation,  Mr. 
Spiller  has  a  vested  pension  interest, 
within  the  meaning  of  section  602(c)  of 
the  Act,  in  the  Maxus  Energy 
Corporation  Career  Average  Retirement 
Income  Plan.  I  have  granted  Mr.  Spiller 
a  waiver  of  the  divestiture  requirement 
of  section  602(a)  of  the  Act  with  respect 
to  this  vested  pension  interest  for  the 
duration  of  his  employment  with  the 
Department  as  a  supervisory  employee. 

In  accordance  with  section  208.  title 
18.  United  States  Code.  Mr.  Spiller  has 
been  directed  not  to  participate 
personally  and  substantially,  as  a 
Government  employee,  in  any  particular 
matter  the  outcome  of  which  could  have 
a  direct  and  predictable  effect  upon 
Maxus  Energy  Corporation,  unless  his 
appointing  official  determines  that  his 
financial  interest  in  the  particular 
matter  is  not  so  substantial  as  to  be 
deemed  likely  to  affect  the  integrity  of 
the  services  which  the  Government  may 
expect  from  .Mr.  Spiller. 

Dated:  October  28. 1994. 
Hazel  R.  OXeary, 

Secretary  of  Energy. 

!FR  Doc.  94-29086  Filed  1 1-23-94:  8:4r.  am] 
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Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  and 
Public  Hearings  for  the  Proposed  YorK 
County  Eneigy  Partners  Cogeneration 
Project  at  North  Codorus  Township, 
PA 

AGcNCV:  Department  of  Energy. 


ACTION:  Notice  of  Availabilit>'  of  Draft 
Enviromnental  Impact  Statement  (Draft 
Statement).  Notice  of  Public  Hearings  on 
the  Draft  Statement,  and  Floodplains/ 
Wetlands  Notification. 

SUMMARY:  The  Department  of  Energy 
(Department)  announces  the  availability 
of  the  York  County  Energy  Partners 
Cogeneration  Project's  I>raft  Statement 
(EIS-0221)  prepared  to  assess  the 
environmental  and  human  health  effects 
of  the  design,  construction,  and 
operation  of  a  proposed  250  (gross) 
megawatt  electric  (MWe)  atmospheric 
circulating  fluidized  bed  cogeneration 
facility,  to  be  located  in  North  Codorus 
Township.  York  County.  Pennsylvania. 
As  one  of  the  proposals  selected  under 
Round  I  of  the  Clean  Coal  Teciinology 
Program,  the  Cogeneration  Project 
would  demonstrate  the  applicability  of 
atmospheric  circulating  fluidized  bed 
combustion  and  cogeneration 
technologj'  at  a  utility  scale.  This 
technology',  when  compared  to 
conventional  coal  burning  technologies, 
would  result  in  a  cost  effective 
reduction  in  emissions  of  sulfur,  oxides 
of  nitrogen,  and  particles  from  a 
nominal  250-MWe  (227  MWe  net)  coal- 
fired  power  plant.  The  proposed  action 
is  the  cost-shared  Federal  funding  of  the 
project  by  the  Department  of 
appro.\imately  S75  million  (about  20 
percent  of  the  total  cost  of 
appro.ximately  $350  million).  The 
industrial  partner  for  this  proposed 
project  is  York  County  Energy  Partners. 
L.P..  a  project  company  of  Air  Products 
and  Chemicals,  Inc.  The  proposed 
project  would  be  a  cogeneration  facility, 
supplying  steam  to  be  purchased  by 
P.H.  Glatfelter  Company,  and  electricity 
that  would  be  purchased  by 
Metropolitan  Edison  Company.  As  a 
result  of  the  purchase  of  steam.  P.H. 
Glatfelter  Company's  No.  4  power  boiler 
would  be  placed  on  hot-standby  status 
and  operated  up  to  720  hours  per  year 
in  parallel  with  the  proposed  project. 
This  would  result  in  a  net  reduction  in 
emissions  of  sulfur  dioxide  and 
particles  within  York  County. 
Pennsylvania.  In  addition,  emission 
reduction  credits  for  oxides  of  nitrogen 
emissions  would  be  transferred,  in  part, 
from  the  No.  4  power  boiler  to  the 
proposed  project  in  order  to  generate  the 
1.15  to  1  offsets  required  by  law. 

The  Draft  Statement  assesses  the 
environmental  impacts  of  the 
atmospheric  circulating  fluidized  bed 
combustion  and  cogeneration. 
technology  at  a  large  utility  scale  and 
s'tting.  Tlie  technologies  to  be 
demonstrated  include  a  Foster  Wheeler 
2.500  M.MBtu/hr  single-train 
atmospheric  circulating  fluidized  bed 


boiler,  incorporating  selective  non- 
catalytic  reduction  for  reducing 
emissions  of  oxides  of  nitrogen, 
limestone  injection  for  reducing 
emissions  of  sulfur  dioxide,  and  fine 
particle  filters  for  reducing  particulate 
emissions. 

DATES:  The  Department  invites 
comments  on  the  Draft  Statement  from 
all  interested  parties.  Written  comments 
or  suggestions  regarding  the  adequacy, 
accuracy,  and  completeness  of  the  Draft 
Statement  will  be  considered  in 
preparing  the  Final  Environmental 
impact  Statement  (Final  Statement)  and 
should  be  received  by  January  10. 1995. 
Written  comments  received  after  that 
date  will  be  considered  to  the  degree 
practicable. 

The  Department  will  also  hold  public 
hearings  on  three  consecutive  dates  at 
which  agencies,  organizations,  and  the 
general  public  are  invited  to  present  oral 
and/or  written  comments  or  suggestions 
on  the  Draft  Statement.  Locations,  dates, 
and  times  for  the  public  hearings  are 
provided  in  the  section  of  this  notice 
entitled  "PUBUC  HEARINGS."  Written 
and  oral  comments  will  be  given  equal 
weight  and  will  be  considered  in 
preparing  the  Final  Statement.  Requests 
for  copies  of  the  Draft  Statement  and/or 
Final  Statement  or  questions  conceminjf 
the  project  should  be  sent  to  Dr.  Snellen 
A.  Van  Ootoghem  at  the  address  noted 
below. 

ADDRESSES:  Written  comments  on  the 
Draft  Statement  should  be  received  by 
January  10. 1995,  for  incorporation  into 
the  public  hearing  record.  Oral  and 
written  comments  will  be  accepted  at 
the  public  hearings.  Written  comments, 
requests  to  speak  at  the  hearings,  or 
questions  concerning  the  York  County 
Energy  Partners  Cogeneration  Project, 
should  be  directed  to:  Dr.  Snellen  A. 
Van  Ooteghem.  Environmental  Project  ' 
Manager.  Morgantov.n  Energy 
Technology  Center,  3610  Collins  Furry 
Road.  Morgantown,  WV  26507-0880 
Telepiione:  (304)  285-5443. 

tf  you  request  to  speak,  please 
indiuite  at  which  hearing(s).  Envelopes 
should  be  labeled  "York  County  Energy 
Partners  Draft  EIS." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  Department's 
Environmental  Impact  Statement 
process  and  other  matters  related  to  the 
National  Environmental  Policy  Act. 
please  contact:  Ms.  Carol  M.  Borgstrom. 
Director.  Office  of  NEPA  Oversight  (EH- 
25).  U.S.  Department  of  Energy.  1000 
Independence  Avc*nue,  SW.. 
Washington.  DC  20585.  Telephone: 
(202)  586-4600  or  (800)  472-275H. 


SUPPt£MENTARY  INFORMATION: 

Background  and  Need  for  the  Proposed 
Action 

The  Department  proposes  to  provide 
cost-shared  funding  support  for  the 
design,  construction,  and  operation  of  a 
250-MWe  (gross)  coal-fired  atmospheric 
circulating  fluidized  bed  cogeneration 
power  plant  at  North  Codorus 
Township,  Pennsylvania,  to 
demonstrate  the  cost  effective  reduction 
in  emissions  of  sulfur  dioxide,  oxides  of 
nitrogen,  and  particulate  matter.  The 
proposed  project  was  selected  by  the 
Department  for  negotiation  of  a 
Cooperative  Agreement  for  Federal 
assistance  under  the  Clean  Coal 
Technology  Program.  Following  a  24- 
month  demonstration  period  anticipated 
to  conclude  in  December,  1999,  the 
facility  would  enter  into  commercial 
operation  for  a  period  of  approximately 
23  years.  The  proposed  project  would  be 
located  in  North  Codorus  Township  in 
York  County,  Pennsylvania, 
approximately  6  miles  southwest  of 
York,  Pennsylvania.  The  proposed 
project  would  be  built  on  propjerty 
currently  owned  by  P.H.  Glatfelter 
Company,  which  would  purchase 
approximately  400.000  Ibs/hr  of  steam 
for  industrial  use  from  the  proposed 
cogeneration  project. 

In  December  1985,  Congress  allocated 
funds  to  the  Department  for  conducting 
the  first  round  of  the  cost-shared  Clean 
Coal  Technology  Program.  On  Februarv 
17, 1986.  the  Etepartment  issued  a 
Program  Opportunity  Notice  soliciting 
proposals  to  conduct  cost-shared 
projects  to  demonstrate  innovative, 
energy  efficient,  economically 
competitive  coal-based  technologies  that 
had  potential  for  commercialization  in 
the  1990s.  In  response  to  the 
solieitrtion,  51  proposals  were  received. 
From  those  proposals,  nine  projects 
were  selected  by  the  Department  in  July 
of  1986  for  negotiation,  and  a  list  of 
alternate  candidates  was  established  in 
the  event  that  one  or  more  of  the  initial 
nine  projects  did  not  proceed.  In  June  of 
1989,  the  Arvah  B.  Hopkins  Circulating 
Fluidized  Bed  Repowering  Project, 
proposed  by  the  City  of  Tallahassee. 
Florida,  was  selected  ftt)m  the  alternate 
list.  As  originally  envisioned,  this 
project  would  have  repowered  one  of 
the  City  of  Tallahassee's  municipally- 
owned  natural  gas  boilers  with 
atmospheric  circulating  fluidized  bed 
combustion  technology. 

bi  early  September  1991,  the  City  of 
Tallahassee  indicated  that  it  no  longer 
wished  to  proceed  with  the  proposed 
project.  The  Qty  indicated  its 
willingness  to  cooperate  with  the  effort 
to  relocate  the  project,  and  other 


60615 


potential  hosts  for  the  project  were  then 
considered.  Subsequently,  the 
Department  agreed  to  reassign  the 
project  to  York  County  Energy  Partners, 
a  subsidiary  of  Air  Products  and 
Chemicals,  Inc.,  of  AUentown. 
Pennsylvania.  The  new  sponsors 
proposed  to  relocate  the  project  frtim 
Tallahassee.  Florida,  to  an  industrial 
site  adjacent  to  the  J.E.  Baker  Company 
quarry  and  brick  manufacturing 
operations  in  West  Manchester 
Township.  York  County.  Pennsylvania,* 
and  to  operate  the  project  as  a 
cogeneration  facility.  Steain  produced 
by  the  project  would  have  been 
purchased  by  the  J.E.  Baker  Company 
and  electricity  would  have  been 
purchased  by  Metropolitan  Edison 
Company.  All  other  major  aspects  of  the 
project  would  have  remained  essentially 
unchanged  fi^m  the  original  project. 
During  the  summer  011992,  York 
County  Energy  Partners  sought 
opportunities  for  air  emissions 
reductions  from  existing  companies  in 
the  vicinity  of  the  proposed  project  as 
a  means  of  acquiring  air  emissions 
offsets.  Discussions  with  P.H.  Glatfelter 
Company  indicated  that  the  desired 
level  of  air  emissions  reductions  could 
be  achieved  by  relocating  the  project  to 
P.H.  Glatfelter  Company's  paper  mill 
facility  in  North  Codorus  Tovmship.  if 
the  proposed  York  County  Energy 
Partners  project  could  provide  sufficient 
steam  to  largely  displace  an  e.xisting 
P.H.  Glatfelter  Company  coal-fired 
boiler.  Additionally, -it  was  determined 
that  the  co-location  of  the  proposed 
cogeneration  project  with  P.H.  Glatfelter 
Company's  paper  mill  facihty  would 
enable  York  County  Energy  Partners  to 
treat  and  recycle  wastewater  from  the 
mill  for  use  as  cooling  water  at  the 
proposed  cogeneration  facilitv,  thereby 
greatly  reducing  the  amount  of  fresh 
water  used.  Accordingly,  on  February  1. 
1993.  York  County  Energy  Partners  and 
P.H.  Glatfelter  Company  issued  a  joint 
statement  that  they  were  evaluating  the 
feasibihty  of  relocating  the  proposinl 
York  County  Energy  Partners  project  to 
the  North  Codorus  Township  site.  The 
Department  was  requested  to  consider 
York  County  Energy  Partners'  proposed 
site  change.  The  Department  issued  its 
approval  of  the  proposed  site  change  in 
a  memorandum  dated  June  23.  1993. 

Environmental  Impact  Statement 
Preparation 

The  Draft  Statement  has  been 
prepared  in  accordance  with  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act.  as  implemented  in 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  (40  CFR  Parts 
1500-1508)  and  by  the  Department's 


Implementing  Procedures  (10  CFR  Part 
1021).  In  accordance  with  the  National 
Environmental  Policy  Act,  the 
Department  determined  that  providing 
cost-shared  funding  for  the  York  County 
Energy  Partners  Cogeneration  Project 
constitutes  a  major  Federal  action  that 
may  significantly  affect  the  quality  of 
the  human  environment.  Therefore,  the 
Department  has  prepared  a  Draft 
Statement  to  assess  the  potential 
impacts  of  both  the  propr  sed  action, 
and  reasonable  alternatives  to  the 
proposed  action,  on  the  human  and 
natural  environment. 

A  Notice  of  Intent  (Notice)  to  prepare 
an  environmental  impact  statement  and 
hold  public  scoping  meetings  was 
published  in  the  Federal  Register  on 
July  29,  1993  (58  FR  40631).  The  NoUce 
invited  oral  and  written  comments  and 
suggestions  on  the  proposed  sc-ope  of 
the  environmental  impact  statement, 
including  environmental  issues  and 
alternatives,  and  invited  public 
participation  in  the  National 
Environmental  Poficy  Act  process. 
Scoping  meetings  were  held  on  August 
19,  1993  and  October  5.  1993  in  North 
Codorus  Township  and  York. 
Pennsylvania,  respectively.  Overall,  the 
Department  received  614  comments.  As 
a  result  of  the  scoping  process,  the 
Department  developed  an 
Environmental  Impact  Statement 
Implementation  Plan  to  define  the  scope 
and  to  provide  further  guidance  for 
preparing  the  environmental  impact 
statement. 

The  Draft  Statement  provides  an 
analysis  of  information  prepared  to 
evaluate  the  potential  environmental 
impacts  of  the  proposed  construction 
and  operation  of  the  York  County 
Energy  Partners  Project  at  the  proposed 
site.  This  Draft  Statement  also  conside.-s 
the  proposed  action,  an  alternate  site, 
and  the  no-action  alternative,  which 
includes  a  scenario  that  reasonablv 
could  be  expected  to  result  as  a 
consequence  of  the  no-action 
alternative.  Impacts  to  human  health, 
atmospheric  resources,  surface  water, 
groundwater,  socioeconomic  resources 
(including  environmental  justice),  noise, 
and  traffic  from  construction  and 
operation  of  the  proposed  York  County 
Energy  Partners  Cogeneration  Project 
have  been  analyzed.  Impacts  to 
biological  resources,  biodiversity, 
floodplains.  and  wetlands  are  also 
considered. 

FIoodplainsAVetlands  Notification 

Pursuant  to  Executive  Order  11988 
(Floodplain  Management)  and  the 
Department's  Procedures  for 
Compliance  with  FIoodplainsAVetlands 
Environmental  Review  Requirements 
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(10  CFR  1022).  notification  is  provided 
that  portions  of  electric  connections  and 
pipeline  corridors  proposed  as 
components  of  the  York  County  Energy 
Partners  Cogeneration  Project  would  be 
constructed  and  operated  in  the  100- 
year  floodplain  (as  depicted  on  the 
Federal  Ernergency  Management 
Agency's  Flood  Insurance  Rate  Map; 
Panel  Number  422223  0005,  0010  and 
Panel  Number  422227  0005.  0010).  In 
addition,  portions  of  ladder  tracks  and 
a  rail  spur  associated  with  the  proposed 
project  would  also  be  located  within  the 
100-year  floodplain.  A  total  of 
approximately  1.1  acres  would  be 
expected  to  be  utilized  for  placement  of 
these  ancillary  facilities  within  the  100- 
year  floodplain. 

Small  areas  of  the  Codorus  Creek's 
100-year  floodplain  would  be 
unavoidably  impacted  by  development 
to  connect  the  proposed  project  with 
utility  (electric)  substation  facilities. 
Approximately  14  to  22  power  line 
utility  poles  (required  to  provide  a 
connection  between  the  York  County 
Energy  Partners  Cogeneration  Facility 
and  Metropolitan-Edison's  existing  Bair 
Substation)  would  be  located  within  the 
100-year  floodplain  of  Codorus  Creek. 
This  electric  interconnect  would 
intersect  the  floodplain  on  property 
controlled  "by  the  U.S.  Army  Corps  of 
Engineers,  and  property  owned  by  P.H. 
Glatfelter  Company.  It  is  estimated  that 
4-8  utility  poles  would  be  located  on 
land  belonging  to  P.H.  Glatfelter 
Company,  and  10-14  utility  poles 
would  be  located  on  land  controlled  by 
the  Army  Corps  of  Engineers.  Placement 
of  these  utility  poles  would  impact 
approximately  0.013  acres  of  the  100- 
year  floodplain.  Construction  and 
operation  of  these  electrical  connections 
(and  their  rights-of  way)  would  be 
conducted  in  accord  with  relevant 
regulatory  requirements  and  in 
consultation  with  appropriate  regulatory 
agencies. 

Short  segments  of  the  proposed 
facility's  steam  supply  pipeline  to  P.H. 
Glatfelter  Company  and  condensate 
return  pipeline  would  also  be  located 
within  an  identified  100-year 
floodplain.  affecting  approximately  0.3 
acres.  A  small  area  (approximately  0.8 
acres)  of  the  Codorus  Creek  100-year 
floodplain  would  be  impacted  by  ladder 
tracks  and  rail  spur  that  would  require 
an  expansion  of  the  existing  YorkRail 
right-of-way  on  P.H.  Glatfelter  Company 
property.  The  rail  structures  would  be 
similar  to.  and  closely  parallel,  the 
existing  YorkRail  Main  line  at  the  same 
elevation. 

Impacts  during  construction  would 
include  equipment  and  vehicle  access, 
earth  disturbance,  sedimentation. 


erosion  from  exposed  soils,  damaged 
vegetation,  and  placement  and 
compaction  of  fill  to  support  new  rail 
lines.  In  addition,  the  steam  and 
condensate  return  pipelines  to  P.H. 
Glatfelter  Company  would  require 
permanent  pipe  supports  to  be  placed 
within  the  floodplain.  During  operation, 
there  would  be  some  periodic  minor 
disturbance  due  to  personnel  and 
equipment  entry  for  inspection  and 
maintenance  of  the  new  ladder  tracks, 
rail  spur,  and  above-ground  steam  and 
condensate  retiuTi  pipelines  to  P.H. 
Glatfelter  Company. 

The  potential  impacts  and  mitigation 
measures  associated  with  the  above 
proposed  activities  within  identified 
floodplains  are  discussed  in  Section  4  of 
the  Draft  Statement  and  constitutes  the 
floodplains  assessment  in  accordance 
with  10  CFR  Part  1022. 

Comments  regarding  the  effects  of  the 
proposed  action  on  floodplains  may  be 
submitted  to  the  Department  in 
accordance  with  the  procedures 
described  below. 

In  accordance  with  Executive  Order 
11990.  Protection  of  Wetlands,  and  the 
Department's  Procedures  for 
Compliance  with  Floodplains/Wetlands 
Environmental  Review  Requirements 
(10  CFR  Part  1022),  wetlands  protection 
has  also  been  considered  in  the 
Department's  Draft  Statement.  Above- 
and  below-ground  pipeline  connections 
between  the  proposed  new  facility  and 
existing  facilities  would  require 
construction  affecting  approximately  0.5 
acres  of  wetlands.  These  wetlands 
would  be  temporarily  disturbed  as  a 
result  of  construction  and  excavation 
activities  associated  with  pipeline 
installation-. 

Four  identified  wetlands,  along  with 
Codorus  Creek,  would  be  potentially 
affected  by  the  proposed  project  and 
utility  corridors.  A  fringe  wetland 
bordering  Mill  Pond  and  Kessler  Pond 
would  be  unavoidably  affected  by 
placement  of  permanent  pipe  support 
foundations  for  a  pipe  rack  supporting 
the  steam  and  condensate  return 
pipelines  to  the  P.H.  Glatfelter  Company 
facility.  This  wetland  impact  is 
unavoidable  due  to  the  proposed  facility 
being  sited  on  the  opposite  side  of 
Codurus  Creek  from  the  P.H.  Glatfelter 
Company  facility.  Three  other  wetlands 
would  be  traversed  by  supply  and 
return  pipelines  for  the  proposed  project 
cooling  tower.  A  total  of  approximately 
0.20  acre  of  these  three  wetlands  would 
be  impacted  for  excavation  and 
underground  placement  of  cooling 
tower  supply  and  return  pipelines  from 
the  proposed  facility  to  P.H.  Glatfelter 
Company  facilities. 


During  construction  of  the  pipeline 
intercormect.  vegetation  would  be 
selectively  removed  using  manual  labor 
whenever  possible  in  order  to  minimize 
potential  impacts  associated  with 
mechanical  clearing  techniques.  York 
County  Energ}'  Partners  would  obtain 
regulator)'  approval  prior  to 
construction  or  disturbance  of  wetlands. 
Potential  impacts  during  construction 
and  operation,  such  as  erosion  and 
sedimentation,  would  be  controlled 
with  appropriate  mitigation  measures 
(such  as  silt  fencing  during 
construction). 

It  should  be  noted,  however,  that 
construction  of  the  proposed  electrical 
interconnect  corridor,  the  proposed  rail 
spur,  and  ladder  track  associated  with 
this  proposed  project  would  not  result 
in  incursion  into  wetland  areas. 

Potential  environmental  impacts  to 
wetlands  are  discussed  more  fully  in 
Chapter  4  of  the  Draft  Statement  and 
constitutes  the  wetlands  assessment  in 
accordance  with  10  CFR  Part  1022. 
Comments  regarding  the  effects  of  the 
proposed  action  on  wetland  areas  may 
be  submitted  to  the  Department  in 
accordance  with  the  procedures 
described  below. 

Comment  Procedures 

Availability  of  Draft  Statement 

Copies  of  the  Draft  Statement  are 
being  distributed  to  organizations, 
environmental  groups,  and  individuals 
known  to  be  interested  in  or  affected  by 
the  proposed  project.  Additional  copies 
of  the  document  or  appendices  to  the 
main  document  may  be  obtained  by 
contacting  the  Department  as  provided 
in  the  section  of  this  notice  entitled 
ADDRESSES. 

Copies  of  the  Draft  Statement, 
including  major  documents  referenced 
in  the  Draft  Statement,  are  available  for 
inspection  at  the  locations  identified 
below: 

(1)  U.S.  Department  of  Energy, 
Freedom  of  Information  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

(2)  U.S.  Department  of  Energy, 
Morgantown  Energy  Technology  Center, 
3610  Collins  Ferry  Road.  P.O.  Box  880. 
Morgantown.  WV  26507-0880. 

(3)  Glatfelter  Memorial  Library.  101 
Glenview  Rd.,  Spring  Grove.  PA  17362. 

(4)  York  County  Library,  118  Pleasant 
Acres  Rd..  York,  PA  17401. 

(5)  York  County  Courthouse,  28  E. 
Market  St.,  York.'PA  17401. 

Written  Comments 

Interested  parties  are  invited  to 
provide  comments  on  the  content  of  the 
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Draft  Statement  to  the  Department  as 
indicated  in  the  section  of  this  notice 
entitled  ADDRESSES.  Envelopes  should 
be  labeled  "York  County  Energ>' 
Partners  Draft  EIS."  Comments  should 
be  received  no  later  than  January  10, 
1995,  the  close  of  the  pubUc  comment 
period,  to  ensure  consideration  in 
preparing  the  Final  Statement. 
Comments  received  after  January  10, 
1995  will  be  considered  to  the  extent 
practicable. 

Public  Hearings 

Procedures 

The  public  is  invited  to  provide 
comments  on  the  Draft  Statement  to  the 
Department  in  person  at  the  scheduled 
pubUc  hearings.  Advance  registration 
for  presentation  of  oral  comments  at  the 
hearings  will  be  accepted  up  to  one 
week  prior  to  the  hearing  date  by 
telephone  or  by  mail  at  the  office  listed 
in  the  ADDRESSES  section  above. 
Envelopes  should  be  labeled  "York 
County  Energy  Partners  Draft  EIS." 
Requests  to  speak  at  a  specific  time  will 
be  honored  if  possible.  Registrants  are 
allowed  to  register  only  themselves  to 
speak  and  must  confirm  the  time  they 
are  scheduled  to  speak  at  the 
registration  desk  the  day  of  the  hearing. 
Persons  who  have  not  registered  in 
advance  may  register  to  speak  when 
they  arrive  at  the  hearings  to  the  extent 
that  time  is  available.  To  ensure  that  as 
many  persons  as  possible  have  the 
opportunity  to  present  comments,  5 
minutes  will  be  allotted  to  each  speaker. 
Persons  presenting  comments  at  the 
hearings  are  requested  to  provide  the 
Department  with  written  copies  of  their 
comments  at  the  hearing,  if  possible. 

Hearing  Schedules  and  Locations 

Public  hearings  will  be  held  at  the 
following  locations,  times,  and  dates: 

1.  Date:  December  14,  1994 
Time:  7:00  pm  to  10:30  pm 

(Registration  will  commence  at  6.00 
pm) 
Place:  York  Fairgrounds,  334  Carlisle 
Avenue,  York,  PA  17404.  (717) 
848-2596 

2.  Date:  December  15, 1994 
Time:  7:00  pm  to  10:30  pm 
1 1  (Registration  will  commence  at  6:00 

pm) 
'lace:  York  Fairgrounds,  334  Carlisle 
Avenue.  York,  PA  17404.  (717) 
848-2596 

3.  Date:  December  16, 1994 
Time:  7.00  pm  to  10:30  pm 

(Registration  will  commence  at  6:00 
pmj 
Place:  Yoric  Fairgrounds,  334  Carlisle 
Avenue.  York.  PA  17404.  (717) 
848-2596 
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Conduct  of  Hearings 

The  Department's  rules  and 
procedures  for  the  orderly  conduct  of 
hearings  will  be  announoed  by  the 
presiding  officer  at  the  start  of  the 
hearings.  The  hearings  wiU  not  be  of  an 
adjudicatory  or  evidentiary  natiu^. 
Speakers  will  not  be  cross-examined, 
although  the  presiding  officer  and  the 
Department's  members  on  the  hearing 
panel  may  ask  clarifying  questions.  In 
addition,  the  Department's 
representatives  will  be  available  to 
discuss  the  project  in  informal 
conversations.  A  transcript  of  the 
hearings  will  be  prepared,  and  the  entire 
record  of  each  hearing,  including  the 
transcript,  will  be  placed  on  file  by  the 
Department  for  inspection  at  the  public 
locations  given  above  in  the  COMMENT 
PROCEDURES  section. 

Signed  in  Washington  DC,  this  18th  day  of 
Novemt)er  1994.  for  the  I'nited  States 
Department  of  Energj'. 
Peter  N.  Brash, 

Principal  Deputy  Assistant  Secretary, 
Environment,  Safety  and  Health. 
IFR  Doc.  94-29087  Filed  11-23-94;  «:45  am) 
BILUNO  COOe  M»»-4>1-P 


Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  94-12— Certtftcstion 
Notice  140] 

indecit-Saginaw  Limited  Partnership; 
Notice  of  Filing  of  Coal  Capability; 
Powerplant  and  Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Enei^, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  On  November  9, 1994, 
Indeck-Saginaw  Limited  Partnership 
submitted  a  coal  capabihty  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energv.  Room 
3F-056,  FE-52,  Forrestal  Buildi'ng,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primarj'  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 


of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fueL 
Such  certification  estabUshes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  Of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  acccordance  with 
section  201(d). 
Owner:  Indeck-Saginaw  Limited 

Partnership,  Buffalo  Grove,  Illinois. 
Operator:  Indeck-Saginaw  Limited 

Partnership,  Buffalo  Grove,  Illinois. 
Location:  Buena  Vista  Charter 

Township,  Michigan. 
Plant  Configuration:  Combined  cycle 

cogeneration. 
Capacity:  87  megawatts. 
Fuel:  Natural  gas. 
Purchasing  Entities:  General  Motors 

plant  and  local  utilities. 
In-Service  Date:  July,  1997. 

Issued  in  Washington.  DC,  Novenibcr  18, 
1994. 

Anthony ).  Como, 

Director,  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs. 

IFR  Doc.  94-29088  Filed  1 1-23-«4;  8:45  bmi 

BH.LINO  COOE  64SO-01-I> 


Federal  Energy  Regulatory 
Commission 

Poct(et  No.  RP95-46-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Petition  for  Waiver 

November  18, 1994. 

Take  notice  that  on  November  14, 
1994,  Southern  Natural  Gas  Company 
(Southern),  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  aiui. 
Procediu-e,  files  a  petition  for  a  waiver 
of  one  of  the  provisions  of  its  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1 . 
in  compliance  with  Section  161.3(b)  of 
the  Commission's  Regulations. 

Southern  requests  a  waiver  of  Section 
2.1(a)(viii)  of  the  General  Terms  and 
Conditions  (GT&C)  of  it  tariff  to  the 
extent  necessary  to  allow  Southern  to 
waive  the  title  requirement  for  one  of  its 
prospective  firm  shippers.  Florida  Gas 
Transmission  Company  (Florida). 

Southern  requests  that  the 
Commission  allow  Southern  to  gnmt  a 
waiver  of  Section  2.1(a)(viii)  of  the 
GT&C  of  its  tariff  to  Florida  so  that 
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Southern  can  provide  the  FT  service 
requested  by  Florida  as  part  of  its  Phase 
III  Expansion. 

Southern  states  that  a  copy  of  the 
filing  is  being  served  on  all  of 
Soudiem's  shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  28, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lin  wood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-29017  Filed  11-23-94;  8:45  am] 

BILUNG  CODE  6717-41-M 

[Docket  No.  RP95-47-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Petition  for  Clarification  or  Waiver  of 
Tariff  Provisions 

November  18, 1994. 

Take  notice  that  on  November  15. 
1994,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  petition 
for  clarification  or  a  temporary  waiver  of 
Section  23.2  (Credit  Mechanism  for 
Interruptible  Transportation  Revenues) 
of  the  General  Terms  and  Conditions 
(Section  23.2)  of  Southern's  FERC  Gas 
Tariff.  Seventh  Revised  Volume  No.  1. 

Southern  states  that  waiver  would 
allow  Southern  to  defer  making  the 
revenue  credits  required  by  this  section 
of  its  tariff  until  such  time  as  the  fixed 
cost  allocation  to  the  interruptible 
transportation  (IT)  rate  is  established 
with  finality.  In  view  of  the 
Commission's  order  dated  March  16. 
1994.  in  Southern's  Docket  Nos.  RP92- 
10-006.  et  al.^  which  requires  that  any 
change  in  the  IT  level  of  throughout 
made  in  the  upcoming  hearing  in 
Southern  Docket  No.  RP93-1 5-000  be 
applied  retroactively.  Southern  states 
that  it  would  be  premature  to  make 
revenue  credits  at  this  time. 

Southern  states  submits  that  such  a 
clarification  or  waiver  of  Section  23.2  is 
warranted  because  the  amount  of  fixed 


'66  FERC  161,302. 


costs  allocated  to  IT  service  are  now 
subject  to  revision  retroactively  and 
thus  the  appropriate  credits  caimot  be 
accurately  calculated  at  this  time.  Given 
this  uncertainty.  Southern  states  that  the 
Commission  should  waive  compliance 
with  this  provision  of  Southern's  FERC 
Gas  Tariff  until  such  time  as  the 
necessary  components  for  calculating 
such  credits  are  final  and  ascertainable. 

Southern  states  that  a  copy  of  the 
filing  is  being  served  on  all  of 
Southern's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  28, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-29018  Filed  11-23-94:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  PR94-3-000] 

Kansok  Partnership;  Notice  of  Change 
of  Time  of  Informal  Settiement 
Conference 

November  18. 1994. 

Take  notice  that  the  informal 
settlement  conference  in  the  above- 
captioned  proceeding  scheduled  for 
Monday.  November  21. 1994.  at  2:00 
P.M.  in  Room  340O-D  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  will  begin 
at  10:00  A.M.  rather  than  the  originally- 
scheduled  2:00  P.M. 

Attendance  will  be  limited  to  the 
parties  and  participants,  as  defined  by 
18  CFR  385.102  (b)  and  (c).  Persons 
wishing  to  become  a  party  must  move 
to  intervene  and  receive  intervener 
status  pursuant  to  section  385.214  of  the 
Commission's  regulations. 

For  additional  information,  please 
contact  Mark  E.  Hegerie  at  (202)  208- 
0287. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-29008  Filed  11-23-94:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-424-002] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  18, 1994. 

Take  notice  that  on  November  15, 
1994,  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  Part  154  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations  thereunder, 
ANR  Pipeline  Company  (ANR)  tendered 
for  fiUng  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
Substitute  Second  Revised  Sheet  No. 
17A,  with  a  proposed  effective  date  of 
November  1, 1994. 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  Letter  Order  dated 
October  31, 1994,  by  correcting  the  STS 
rate  adjustment  filed  on  September  30. 
1994.  from  $0.0139  to  $0.0117. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  28. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson, 
Acting  Secretary. 

IFR  Doc.  94-29009  Filed  11-23-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP93-4-018] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Refund  Report 

November  18.  1994. 

Take  notice  that  on  November  1 , 
1994,  Mississippi  River  Transmission 
Corporation  (MRT)  submitted  a  report  of 
refimds  made  on  September  27  and 
October  28,  1994,  to  its  jurisdictional 
customers  for  the  period  of  April  1, 

1993,  through  July  31. 1994.  According 
to  MRT,  these  refunds  are  pursuant  to 
the  Stipulation  and  Agreement 
approved  by  the  Commission's  July  29, 

1994,  order  in  the  above-referenced 
dockets.  MRT  states  that  four  customers 
received  additional  refunds  on  October 
27, 1994,  for  usage  volumes 
inadvertently  omitted  from  the 
September  27  refund  distribution. 

MRT  states  that  copies  of  the  fifing 
were  served  upon  each  of  the  affected 
state  commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  28, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-29010  Filed  11-23-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  Nos.  RP94-399-004  and  RP94-401- 
001] 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Compliance  Filing 

November  18, 1994. 

Take  notice  that  on  November  15, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  Nos.  215  and  216,  First  Revised 
Sheet  No.  216A,  Second  Revised  Sheet 
No.  233,  Original  Sheet  No.  233A  and 
Third  Revised  Sheet  No.  355,  to  be 
effective  December  1, 1994. 

Natural  states  that  the  tariff  sheets 
were  submitted  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  October  17, 1994  at  Docket  Nos. 
RP94-399-000  and  RP94-^01-000. 
Natural  has  modified  its  Tariff  to  (1) 
delete  the  requirements  that  it  file 
further  quarterly  reports  and  that  it 
make  a  one-time  operational  data 
submission,  and  (2)  include  the 
Automatic  Agency  procedure  which 
enables  upstream  shippers  to  utilize, 
through  an  agency  arrangement,  the 
priority  of  downstream  firm  shippers  to 
which  gas  is  delivered  at  a  pooling 
point. 

Natural  requested  waiver  of  its  tariff 
or  of  the  Commission's  Regulations  to 
the  extent  necessary  to  permit  the  tariff 
sheets  to  become  effective  December  1, 
1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  all  parties  set 
out  on  the  official  service  list  at  Docket 
Nos.  RP94-399-000,  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  November  28, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-29011  Filed  11-23-94;  8:45  am) 
BILUNG  CODE  6717-41-M 


[Docket  Nos.  RP93-146-001J 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Refund 

.  November  18, 1994. 

Take  notice  that  on  November  15, 
1994,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  a  proposal  to  make  refunds  to 
certain  of  its  former  sales  customers. 

Panhandle  states  that  this  proposed 
filing  is  to  flowback  the  refund 
Panhandle  received  on  October  4, 1993, 
fi'om  its  pipeline  supplier  (Trunkline 
Gas  Company)  for  transportation 
services  provided  to  Panhandle  for  the 
period  November  1992  through  January 
1993.  Panhandle  requests  Commission 
approval  of  this  proposal  to  be  effective 
December  15,  1994. 

Panhandle  further  states  that 
previously.  Panhandle  had  direct  billed 
its  remaining  Unrecovered 
Transportation  Cost  Account  (Account 
858)  in  Docket  No.  RP93-146-000, 
dated  June  30. 1993,  approved  by  letter 
orders  dated  July  26, 1993  and  August 
11, 1993.  Panhandle  is  proposing  to 
utilize  the  same  demand  and 
commodity  allocation  factors 
established  in  that  docket  to  determine 
each  customers'  proportionate  share  of 
the  total  refund. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  applicable  state  regulatory 
commissions  and  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  the 
said  fifing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  November  28.  1994.  Protests  will 


be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-29012  Filed  11-23-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-416-O01] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  18, 1994. 

Take  notice  that  on  November  1 5. 
1994,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  changes  were 
made  in  compliance  with  the 
Commission's  Order  issued  in  this 
proceeding  on  October  31. 1994.  which 
are  intended  to  clarify  that  SBA 
surcharge  does  not  apply  to  Gulf  Coast 
transactions. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  November  28, 1994.  All  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate 
proceeding,  but  uill  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-29013  Filed  11-23-94;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-6-006] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  18, 1994. 

Take  notice  that  on  November  15, 
1994,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
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tariff  sheet,  to  be  effective  December  15, 
1994: 

Fourth  Revised  Sheet  No.  245 

Northern  states  that  the  filing  is  being 
submitted  in  compliance  with  a 
Commission  Order  issued  November  1. 
1994.  in  Docket  Nos.  RP94-6.  RP94-64. 
and  RP94-154  (Not  Consolidated) 
which  approved  a  settlement  and  Pro 
Forma  Tariff  sheet  filed  in  the 
referenced  proceedings.  Changes  to  the 
tariff  sheet  provide  that  future  contract 
buyouts  will  be  amortized  over  a  twelve 
(12)  month  period  if  the  cost  of  the 
buyout  is  less  than  the  cost  of  twelve 
(12)  months  of  demand  charges  under 
the  contract 

Northern  states  that  copies  of  this 
filing  were  served  upon  each  party 
listed  in  the  official  service  list  in  these 
proceedings,  to  each  of  Northern's 
customers  and  to  interested  state 
co.mmissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  November  28. 1994.  All  protests 
will  be  considertHl  by  the  Commission 
in  determining  tiie  appropriate 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
LinWood  A.  Watson.  Jr., 
Acting  Secretary'. 
|FR  Doc.  94-29014  Filed  11-23-94;  8:45  am] 

BILUNG  COOE  6717-01-M 

[Docket  No.  RPg5-4d-000] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

.November  18. 1994. 

Take  notice  that  on  November  16, 
1994,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway)  tendered  for  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  December  1,  1994: 

Third  Revised  Sheet  No.  1809 
Third  Revised  Sheet  No.  1810 
Second  Revised  Sheet  No.  1811 
First  Revised  Sheet  No.  1812 
Secx»nd  Revised  Sheet  No.  1813 
First  Revised  Sheet  No.  1814 
Original  Sheet  No.  1815 

Koch  Gateway  states  that  these  tariff 
sheets  are  being  filed  to  revise  the 
scheduling  procedure  utilized  for 
irt^rruptible  storage  service.  Koch 


Gateway  currently  schedules 
Interruptible  Storage  Service  (ISS)  based 
on  the  highest  space  charge.  Koch 
Gateway  states  that  its  proposal  to  base 
the  scheduling  of  ISS  service  on  the 
total  average  storage  rate  better  reflects 
the  full  value  of  the  service  to  its 
customers. 

Koch  Gateway  also  states  that  the 
tariff  sheets  are  being  mailed  to  all 
customers.  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  28.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  arc  available  for  public 
inspection. 
Linwood  A.  Watson. 
Acting  Secretary. 

(FR  Vk>c.  94-29019  Filed  11-23-94;  8:45  ami 
BILUNG  COOE  •717-0«-M 

[Docket  No.  TM95-2-22-O01I 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

NovemlHir  18.  1994 

Take  notice  that  on  November  14, 
1994,  CNG  Transmission  Corporation 
(CNG).  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  Sections  15  and  16 
of  the  General  Terms  and  Conditions  of 
its  tariff  (General  Terms),  and  in 
compliance  with  the  Commission's 
October  28. 1994.  order  in  this  docket, 
filed  the  following  tariff  sheets  to 
Second  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff: 

Substitute  Fifth  Revised  Sheet  Nos.  32  &  33 
Substitute  Third  Revised  Sheet  No.  34 
Substitute  Fourth  Revised  Sheet  Nos.  35  &  36 

CNG  requests  that  these  tariff  sheets 
be  made  effective  on  November  1,  1994. 
CNG  states  that  the  purpose  of  the  filing 
is  to  comply  with  the  October  28  order, 
and  in  addition  to  correct  CNG's 
original  allocation  of  Rate  Schedule  IT 
revenue  credits  among  its  customers  to 
include  storage  customers. 

CNG  states  that  copies  of  the  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 
Copies  of  the  filing  are  also  available 


during  regular  business  hours  at  CNG's 
offices  in  Clarksburg.  West  Virginia. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  November  28. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  Ix* 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  |r.. 
/If  ting  Secretary. 

IFR  Doc  94-29020  Filed  11-23-94;  8:45  am) 
BILUNG  COOE  6717-01-M 

[Docket  No.  RP95-44-000] 

Equitrans,  Inc.;  Notice  of  Report  on 
Storage  Operations 

November  18,  1994. 

Take  notice  that  on  November  15. 
1994.  Equitrans  Inc.  (Equitrans) 
tendered  for  filing  with  the  Commission 
its  report  pursuant  to  the  Commission 
orders  on  Compliance  with 
Restructuring  Rule  in  Docket  Nos. 
RS92-15,  et  ai,  which  required 
Equitrans  to  file  a  study  within  60  days 
after  the  end  of  its  first  year  of 
operations  under  restructured  services. 

Equitrans  states  that  the  orders 
required  Equitrans  to  provide  detailed 
information  such  as  the  amount  of  gas 
delivered;  feasibility  of  customers 
meeting  the  cycling  requirements;  any 
operational  drawbacks  and/or  benefits; 
and  the  total  amount  of  penalties 
charged  to  customers  who  failed  to  meet 
the  injection/withdrawal  standards. 

Equitrans  states  that  its  first  year  of 
restructured  operations  commenced  on 
September  1, 1993and  concluded  on 
August  31.  1994,  and  it  is  reporting 
information  and  analysis  concerning  the 
first  year  of  restructural  operations,  in 
compliance  with  the  Commission's 
orders. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  12, 1994.  Protests 
will  be  considered  by  the  Commission 
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in  determining  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-29015  Filed  11-23-94;  8:45  am] 

BILUNO  COOE  6717-01-M 


[Docket  No.  TM95-3-23-001] 

Eastern  Shore  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

November  18, 1994. 

Take  notice  that  on  November  14, 
1994  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  certain  revised  tariff  sheets 
included  in  Appendix  A  attached  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  November  1, 1994. 

Eastern  Shore  states  that  the  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  154.309  of  the 
Commission's  regulations  and  Section 
24  of  the  General  and  Conditions  of 
Eastern  Shore's  FERC  Gas  Tariff  to  track 
changes  made  in  storage  service  rates 
from  Transcontinental  Gas  Pipe  Line 
Corporation  Columbia  Gas 
Transmission. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  a  protest  v«th  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  «rith  Rule  211 
and  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  28,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  steps  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acfing  Secretary. 

[FR  Doc.  94-29022  Filed  11-23-94;  8:45  am) 
BILUNG  COOE  6717-01-M 


[Docket  No.  TM95-3-2O-O00] 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  18, 1994. 

Take  notice  that  on  November  14, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  its  armual  calculation  of  the 
surcharges  and  refunds  designed  to 
amortize  the  net  monetary  value  of  the 
balance  in  Algonquin's  Fuel 
Reimbursement  Quantity  Deferred 
Account. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission  825 
North  Capitol  Street,  NE.,  Washington, 
ex:  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
28,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-29021  Filed  11-23-94;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-45-000] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Filing  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  18. 1994. 

Take  notice  that  on  November  14. 
1994,  Colorado  Interstate  Gas  Company 
(GIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  revised  Tariff 
sheets: 

First  Revised  Sheet  No.  243 
Second  Revised  Sheet  No.  254 
First  Revised  Sheet  No.  259 
Original  Sheet  Nos.  260-268 
Second  Revised  Sheet  No.  359 

GIG  has  requested  these  tariff  sheets 
become  effective  December  14, 1994. 

GIG  states  it  is  proposing  two  changes 
to  its  tariff.  First  CIG  is  addressing  the 
circumstance  where  a  Shipper  has 


released  capacity  and  the  Replacement 
Shipper  utilizes  a  Secondary  Point.  CIG 
is  clarifying  that  it  will  bill  the  Original 
Shipper  for  all  reservation  charges 
applicable  at  the  Secondary  Point(s) 
even  if  those  charges  are  higher  than  the 
Original  Shipper  is  paying  at  the 
Primary  Point(s).  CIG  states  it  will  bill 
the  Replacement  Shipper  only  the 
amount  that  such  party  bid  m  order  to 
acquire  the  capacity  (through  the 
capacity  release  program)  unless  the 
Original  Shipper  requires  payment  or 
reimbursement  of  reservation  charges  by 
the  Replacement  Shipper.  CIG  states 
this  change  is  being  made  in  keeping 
with  the  holdings  of  the  Commission  in 
AM?  Pipeline  Company,  66  FERC 
1 61.340  (1994)  and  68  FERC  %  61,009   " 
(1994). 

Secondly,  CIG  is  proposing  to  change 
the  section  of  its  tariff  concerning 
posting  of  affiliate  discounts.  QG  is 
proposing  to  post  on  its  electronic 
bulletin  board  its  discounts  to  affiliates 
24  hours  after  the  gas  flows  under  the 
discounted  transaction.  CIG  states  that 
this  change  is  being  made  in  keeping 
with  the  Commissions  holding  in  Order 
No.  566-A  issued  October  14,  1994. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
28,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-29016  Filed  11-2-94;  8:45  ami 

BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
Septemt>er  9  Through  Septemt>er  16, 
1994 

During  the  week  of  September  9 
through  September  16, 1994,  the 
appeals  and  applications  for  exception 
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or  other  relief  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energ}'.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procediural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 


these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  November  16. 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appcah 


List  of  Cases  Receoved  by  the  Office  of  Hearings  and  appeals 

(Week  of  Septefnt>er  9  through  September  16,  19941 


Name  and  location  Of  applicant 


Case  No. 


Type  of  sutjmission 


5/25/94 


Bomac  Exploration  Co.,  Daias.  Texas 


RR272-168 


5/2S'94 


Bnr^ertioff-Signal.  Dallas,  Texas 


RR272-169 


5/25/94 


France  DrHlirtg,  OaMas,  Texas 


RR272-165 


5/25/94 


Glasscock  Drilling.  Dallas.  Texas 


RR272-1C6 


5.'25/94 


V^ller  Drilling,  Dallas.  Texas 


RR272-164 


b,25!95  .... 


Sabre  Dritltng.  Dallas,  Texas 


RR272-167 


5I25I9A 


9'9/94 


TRG  DnHing.  Dallas,  Texas 


9'9/94 


Albuquerque  Operations  Office.  Albuquer- 
que. New  (Mexico. 

Independent-International    Pictures    Corp.. 
East  Brunswick.  New  Jersey. 


RR272-170 

VSO-0001 
LFA-0418 


9/9/94 


John  P.  Connelly.  Mission  Viejo.  California 


LFA-0419 


Request  for  Modification/Rescission  in  ttie  Crude  Oil  Re- 
fund Proceeding.  If  granted;  The  April  28,  1994  Deci- 
sion and  Order  (Case  fto.  RF272-92718)  issued  to 
Bomac  Exploration  Co.  would  be  modified  regardir>g  the 
firm's  applicatidh  for  refund  submitted  in  the  Crude  Oil 
Refund  Proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
furKl  Proceeding.  If  granted:  The  April  26,  1994  Deci- 
sion arxl  Order  (Case  No.  RF272-92719)  issued  to 
Brinkerhoff-Signal  would  be  modified  regarding  the 
firm's  application  for  refund  sutKnitted  in  the  Crude  Oil 
Refurxi  Proceeding. 

Request  for  ModificatiorVRescisston  in  the  Crude  oil  Re- 
fund Proceeding.  If  granted;  The  April  28,  1994  Deci- 
sion and  Order  (Case  No.  RF272-92715)  issued  to 
France  Drilling  wouW  be  modified  regarding  the  firm's 
application  for  refund  sut)mitted  in  the  Crude  Oil  Refund 
Proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  April  28,  1994  Deci- 
sion and  Order  (Case  No.  RF272-92716)  issued  to 
(jUasscock  Drilling  would  be  rrxjdified  regarding  the 
firm's  application  lor  refund  submitted  in  the  Crude  Oil 
Refurxl  Proceeding. 

Request  for  l^^odification/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted;  The  April  28,  1994  De6- 
sion  and  Order  (Case  No.  RF272-92714)  issued  to  Mil- 
ler OriBing  would  be  modified  regarding  the  firm's  appli- 
cation tor  refund  sutxnitted  in  the  Crude  Oil  Refund 
Proceeding. 

Request  for  Modificatkyt/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  II  granted:  The  April  28.  1994  Deci- 
sion and  Order  (Case  No.  RF272-92717)  issued  to 
SatKe  Drilling  would  be  modified  regarding  the  firm's 
application  for  refund  sut)mitted  in  the  Crude  Oil  Refund 
Proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Pro- 
ceeding. If  granted:  The  ApnJ  28,  1994  Decision  and 
Order  (Case  No.  RF272-92720)  issued  to  TRG  Drilling 
wouW  be  modified  regarding  tfie  firm's  application  for 
refund  submitted  in  the  Crude  Oil  Refund  Proceeding. 

Request  for  Hearing  under  10  CFR  Part  710.  If  granted: 
An  individual  employed  at  Los  Alamos  National  Labora- 
tory would  receive  a  hearing  under  10  CFR  Part  710. 

Appeal  of  an  Information  Reqtiest  Denial.  If  granted:  Ttie 
August  17.  1994  Freedom  of  Informatkxi  Request  De- 
nial issued  by  ttie  Freedom  of  Information  arxj  Privacy 
Acts  Branch  wouW  be  rescinded  ar>d  lndependent-4nter- 
national  Pictures  Corp.  wouW  receive  access  to  certain 
DOE  information  and  visual  materials  concerning  extra- 
terrestrial crafts  and  landings. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
August  9,  1 994  Freedom  of  Information  Request  Denial 
issued  by  the  Offce  of  Inspector  (aeneral  would  be  re- 
scinded and  John  P.  Connelly  woukl  receive  access  to 
certain  DOE  documents  or  notes  relating  to  job  va- 
cancy announcements  for  the  position  of  criminal  inves- 
tigator at  various  DOE  facilities. 
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LiST.OF  CASES  Receoved  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  September  9  through  September  16. 1994] 


Date 


9/9/94 


9/9/94 


^9/16/94 


Hame  and  kxation  of  applk:ant 


Michael  Stewart,  Moravia.  New  York 


William  H.  Payne,  Albuquerque.  New  Mex- 
kx>. 


Coker  Oil  Inc.,  Lake  City,  South  Carolina  ... 


CaselMo. 


LFA-0417 


LFA-0416 


LEE-0161 


Type  of  submissiori 


Appeal  of  an  Information  Request  Denial.  If  granted:  The 
May  10,  1994  Freedom  ot  Information  Request  Denial 
issued  by  the  Minority  Energy  Information  Clearing- 
house. Office  of  Minority  Economic  Impact  wouW  be  re- 
scinded and  Michael  Stewart  would  receive  access  to 
certain  information  from  the  OOEs  Minority  Energy  In- 
formation Clearinghouse. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
August  9,  1994  Freedom  of  Intormatkjn  Request  Demal 
issued  by  the  Office  of  Inspector  General  would  be  re- 
scinded and  William  H.  Payne  would  receive  access  to 
any  DOE  Informatkjn  concerning  contacts  tjetween  the 
Office  of  Inspector  General  and  either  Sandia  National 
Laboratory  or  the  Department  of  Justice. 

Exception  to  the  Reporting  Requirements.  If  granted: 
Coker  ON  Inc.  would  not  be  required  to  file  form  EIA- 
782B,  "Resellers/Retailers  Monttiiy  Petroleum  Products 
Sales  Report" 


Notices  of  Objections  Received 

[Week  of  Septemtier  9,  1994  thru  September  16, 1994] 


Date  received 


9/12/94 

9/16/94 
9/13/94 

9/13/94 


Name  of  refund  applcant 


Bob's  Gulf 

Herring  National  Lease,  Inc. 
AmerKan  Farm  Lines.  Inc.  ., 
YoWs  Gulf  


Case  No. 


RF300-21798 
RC272-254 

RA272-60 
RF300-21799 


FK  Uoc.  94-29085  Filed  1 1-23-94;  8:45  am] 
MUMQ  COOE  6460-01-^ 


Issuance  of  Proposed  Decisions  and 
Orders  During  the  Week  of  October  24 
Through  October  28, 1994 

Diuing  the  week  of  October  24 
through  October  28,  1994.  the  proposed 
decisions  and  orders  summarized  below 
were  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10 
C.F.R.  Part  205.  Subpart  D),  any  person 
who  will  be  aggrieved  by  the  issuance 
of  a  proposed  decision  and  order  in 
final  form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  ser\'ice  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 


contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  anri  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

Dated:  November  16. 1M4. 
Geor^ge  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals 
Bender  Oil  Company,  La  funta, 

Colorado,  Lee-0150.  Reporting 

Requirements 

Bender  Oil  Company  (Bender)  filed  an 
Application  for  Exception  bom  the 
requirement  that  it  file  Form  E1A-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
Exception  request,  if  granted,  would 
permit  Bender  to  be  exempted  from 
filing  Form  EIA-782B.  On  October  28, 
1994,  the  Department  of  Energy  i.ssued 


a  Proposed  Decision  and  Order  which 
determined  that  the  Exception  request 
be  denied. 

Farmers  Union  Coop  OH  Co..  Perley. 
Minnesota,  Lee-0162;  Rep)orting 
Requirements 

Farmers  Union  Coop  Oil  Co.  filer!  an 
Application  for  Exception  from  the 
Energy  Information-Administration 
(EI A)  requirement  that  it  file  Form  EIA- 
782B,  tiie  "Resellers'/Retailers'  .Monthly 
Petroleum  Product  Sales  Rep<\-t."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship. 
Accordingly,  on  October  24. 1994  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

Olympic  OH  Co.,  Inc.,  Delano, 

Minnesota.  Lee-0160,  Reporting 
Requirements 

Olympic  Oil  Co.,  Inc.  filed  an 
Application  for  E.xception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  LTA- 
782B,  the  "Resellers/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship. 
Accordingly,  on  October  24.  1994,  the 
DOE  issued  a  Proposed  Decision  and 
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Order  determining  that  the  exception 
request  should  be  denied. 

(FR  Doc.  94-29084  Filed  11-23-94;  8:45  am] 
BILUNQ  COOE  MSO-OI-P 


Final  Filing  Deadline  in  Special  Refund 
Proceeding  No.  LEF-0003  Involving 
AOC  Acquisition  Corp. 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy 
ACTION:  Notice  of  Final  Deadline  for 
Filing  Applications  for  Refund  in 
Special  Refund  Proceeding  No.  LEF- 
0003,  Apex  Oil  Co.,  Apex  Holding  Co., 
Clark  Oil  &  Refining  Corp.,  Goldstein 
Oil  Co.,  Novelly  Oil  Co.  (AOC 
Acquisition  Corp.) 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
has  set  the  final  deadline  for  filing 
Applications  for  Refund  from  the 
escrow  account  established  pursuant  to 
a  consent  order  entered  into  between 
the  DOE  and  AOC  Acquisition  Corp., 
Special  Refund  Proceeding  No.  LEF- 
0003.  The  previous  deadline  was  July 
31, 1992.  The  new  deadline  is  January 
31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585,  (202)  586-2094. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Hearings  and  Appeals  of  the 
Department  of  Energy  is  hereby  setting 
a  final  deadline  for  the  filing  of 
Applications  for  Refund  in  the  AOC 
Acquisition  Corp.  (AOC)  refund 
proceeding.  On  August  20, 1991,  we 
issued  a  Decision  and  Order  setting 
forth  final  refund  procedures  to 
distribute  the  monies  in  the  oil 
overcharge  escrow  account  established 
in  accordance  with  the  terms  of  a 
consent  order  entered  into  by  the  DOE 
and  AOC's  predecessor  companies.  See 
Apex  Oil  Co.,  Apex  Holding  Co.,  Clark 
Oil  Er  Refining  Corp.,  Goldstein  Oil  Co., 
Novelly  Oil  Co.,  21  DOE  H  85,341 
(1991),  56  Fed.  Reg.  50>19  (October  8, 
1991).  That  Decision  established  July 
31,  1992  as  the  filing  deadUne  for 
purchasers  of  Clark  refined  products  to 
submit  refund  applications. 

Since  July  31, 1992,  we  have  routinely 
granted  extensions  of  time  to  Clark 
customers  who  were  imaware  of  the 
proceeding  or  were  in  the  process  of 
gathering  information  to  support  their 
refund  claims.  We  have  now  received 
327  refund  applications.  Given  that  the 
proceeding  has  been  open  for  three 
years,  we  have  concluded  that  eligible 


applicants  have  been  provided  with 
more  than  ample  time  to  file.  We  will 
therefore  not  accept  applications  that 
are  postmarked  after  January  31, 1995. 
All  Applications  for  Refund  from  the 
AOC  Consent  Order  Fimd  postmarked 
after  the  final  filing  date  of  January  31. 
1995,  will  be  simimarily  dismissed.  Any 
unclaimed  funds  remaining  after  all 
pending  claims  are  resolved  will  be 
made  available  for  indirect  restitution 
pursuant  to  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of 
1986, 15  U.S.C.  4501. 

Dated:  November  16, 1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
[PR  Doc.  II--29083  Filed  11-23-94;  8:45  am] 
BILLING  COOE  MSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5111-S] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(EPA  ICR  #1463.03;  OMB  #2050-0096). 
This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  and  as  amended  in  1986, 
establishes  broad  Federal  authority  to 
undertake  removal  and  remedial  actions 
in  response  to  releases  or  threats  of 
releases  of  hazardous  substances  and 
certain  pollutants  and  contaminants 
into  the  environment.  The  NCP 


establishes  procedures  for  data 
collection,  analysis,  and  reporting  to  be 
conducted  during  remedial  and  removal 
actions  at  Superfund  sites. 

The  Response  Program  is  comprised 
of  activities  that  fall  into  two  phases:  the 
pre-remedial  phase,  during  which  the 
extent  of  contamination  at  a  site  is 
assessed  and  those  sites  that  represent 
the  highest  priority  cleanup  are 
identified;  and  the  remedial  phase, 
during  which  investigations  are 
conducted  to  determine  viable  remedies 
for  a  site,  a  remedy  is  chosen  and 
constructed,  and  the  long-term 
operation  and  maintenance  of  the 
remedy  is  conducted. 

This  information  collection  addresses 
only  the  reporting  and  recordkeeping 
requirements  in  the  remedial  phase  of 
the  response  program  under  the  current 
NCP. 

The  remedial  phase  begins  once  a  site 
plan  is  proposed  for  listing  on  the 
National  Priorities  List.  A  detailed 
project  plan  is  developed,  and  a 
Remedial  Investigation  and  Feasibility 
study  (RI/FS)  is  begun.  The  RI/FS  is  a 
detailed  site  evaluation  and  analysis 
conducted  to  determine  the  alternatives 
to  be  used  to  clean  up  a  site.  A  progress 
report  summarizes  the  results,  and  a 
proposed  plan  is  developed  which 
identifies  the  preferred  alternatives  and 
informs  the  public  about  how  to 
participate  in  the  remedy  selection 
process.  The  final  action  is  selected 
based  on  the  RI/FS  and  public 
comment,  and  is  docvunented  in  a 
Record  Decision  (ROD).  Remedial  action 
begins  following  Agency  signoff  on  the 
ROD. 

Burden  Statement:  The  average 
annual  reporting  burden  for  a  state 
government  that  has  the  lead  at  a 
Superfund  site  is  estimated  to  be  5.620 
hours  per  site.  This  estimate  includes 
time  required  to  review  instructions, 
search  existing  data  sources  gather  and 
maintain  the  needed  data,  estimate  the 
information  required,  and  complete  and 
review  the  collection  of  information. 
The  average  recordkeeping  burden  for  a 
state  government  that  has  the  lead  at  a 
Superfund  site  is  estimated  to  be  620 
hours  per  site. 

The  reporting  burden  for  community 
members  is  estimated  to  average  330 
hours  per  site.  This  reporting  burden 
includes  time  required  to  attend  public 
meetings,  interviews,  or  other  review 
activities.  There  is  no  recordkeeping 
burden  for  community  members. 

States  are  not  required  to  take  on  the 
role  of  the  lead  agency  in  remedial 
actions,  and  if  they  do  accept  the  lead 
role  in  a  Superfund  financed  action, 
they  are  reimbursed  by  the  Fund  for 
their  work. 
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Respondents:  Any  state  which  has  the 
load  in  remedial  activities  (in 
compliance  with  Federal  standards  at 
Superfund  sites),  and  community 
members  participating  in  the 
determination  of  remedial  activities  at  a 
Superfund  site. 

Estimated  No.  of  Respondents:  168  (8 
state-lead  sites.  160  communities). 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Collection:  As  needed  to 
determine  an  optimal  remedial  action  at 
<i  Superfund  site. 

Estimated  Total  Annual  Burden  on 
Respondents:  191.000  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden, 
too- 
Sandy  Farmer,  U.S.  Envirorunental 

Protection  Agency.  Information  Policy 

Branch  (2136).  401  M  Street,  SW.. 

VVashington.  DC  20460. 

a:id 

jonuthaa  Gledhill.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
725  17th  Street.  NW..  Washington,  DC 
'.^05  30. 

Dcted:  November  16.  1094. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
IFR  Dec.  94-28962  Filed  11-23-94:  8:45  am] 
ei;.LMQ  COOE  uto-»-m 


(FRL-5106-51 

Agency  information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  27. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  this  ICR 
contact  Sandy  Farmer  at  EPA.  (202) 
:* 0-2740. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergencv 
Response 

Title:  Hazardous  Waste  Generator 
Standards  (EPA  No.  820.06).  This  ICR  is 
a  renewal  of  an  approved  collection 
(OMB  No.  2050-0035). 

Abstract:  The  informational 
requirements  for  hazardous  waste 
generators  include  pre-transport 
(separate  for  large  and  small  quantity 
generators),  export,  and  recordkeeping 
requirements.  Pre-transport 
requirements  for  large  quantity 
generators  (LQGs)  include  documenting 
certain  persormel  information,  such  as 
job  description  and  training,  for 
positions  dealing  vvith  hazardous 
wastes:  preparing  and  maintaining 
contingency  plans;  complying  with 
emergency  reporting  requirements;  and 
recording  when  local  firehbuses  decline 
to  become  more  familiar  with  the 
generator's  facility  and  its  waste.  .Mso, 
LQGs  using  tank  systems  for 
acaimulating  hazardous  waste  may 
need  to  stibmit  to  one  or  more  of  the 
following:  a  no-fi-ee- liquids 
demonstration,  existing  tank  system 
as.sessments,  an  equivalent  containmeni 
exemption,  a  variance  from  secondary 
containment  requirements,  annual  leak 
tests  and  inspections,  an  exemption 
from  the  24-hour  leak  detection 
requirement,  new  tank  system 
assessments  and  certifications,  an 
exemption  from  the  24-hour  waste 
removal  requirement,  release 
notifications  and  reports,  and  major 
repair  certifications.  Pre-transport 
requirements  for  small  quantity 
generators  (SQGs)  include  notification 
in  the  event  of  a  fire,  explosion,  or  other 
release  threatening  human  health 
outside  the  facility  or  when  the 
generator  has  knowledge  that  a  spill  has 
reached  surface  water. 

Export  requirements  include: 
providing  notification  of  intent  to  export 
hazardous  waste,  renotification  if 
conditions  are  altered,  filing  an  annual 
report  summarizing  information  on  all 
wastes  exported,  filing  exception  reports 
where  applicable,  maintaining  copies  of 
relevant  documents  for  a  period  of  three 
years,  and  under  certain  circumstances 
providing  additional  information,  as 
requested  by  the  receiving  country.  The 
Agency  uses  the  information  as  an 
enforcement  tool,  and  to  ensure  that  all 
hazardous  waste  generated  in  the  Unites 
States  is  managed  in  a  manner 
protective  of  human  health  and  the 
enviromnent. 

All  generators  are  required  to  keep 
records  of  lest  results,  waste  analyses,  or 
other  records  documenting  that  a  waste 
is  hazardous  for  at  least  three  years. 


Burden  Statement:  The  estimated 
average  public  burden  per  response  for 
this  collection  is  about  15  hours  for 
large  quantity  generators.  2  hours  for 
small  quantity  generators.  5  hours  for 
exporters,  and  2  hours  for  importers. 
This  estimate  includes  all  aspects  of  the 
information  collection,  including 
recordkeeping. 

Respondents:  Hazardous  Waste 
Generators. 

Estimated  Number  of  Respondents- 
67,037. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  153,222  hours. 

Frequency  of  Collection:  On  of:ca.sion. 

Send  conunents  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (2136).  401  M  Street.  SW.. 

Washington.  IX:  20460. 
and 

Jonathan  Gledhill.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulator}'  Affairs. 
725  17th  Street.  NW..  Washington.  DC. 
20503. 
Dated:  November  17.  1994. 

Paul  Lapsley. 

Director.  Regulatory  Management  Division. 

IFR  Doc  94-28965  Filed  11-23-94:  8:45  ami 
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[FRL-5111-7] 

Approval  of  Revisions  to  the  State  of 
Michigan's  Federally  Approved 
Wetiand  Program  Resulting  From  the 
Reorganization  of  the  Michigan 
Department  of  Natural  Resources 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  approval. 

SUMMARY:  Nodce  is  hereby  given  that 
the  United  States  Environmental 
Protection  Agency  (U.S.  EPA)  approves 
the  revisions  to  the  State  of  Michigan's 
federally  approved  wetland  program 
resulting  bom  the  reorganization  of  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  by  Executive  Order 
1991-31. 

EFFECTIVE  DATE:  November  25.  1994. 
FOR  FURTHER  INFORMATION:  Douglas 
Ehorn.  Chief,  Wetlands  and  Watersheds 
Sefction,  U.S.  EPA.  Region  5.  77  W. 
Jackson  (WQW-16J).  Chicago.  lUinois. 
60604.  (312)  353-2308 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  2, 1984.  EPA  published 
notice  of  its  approval  of  the  State  of 
Michigan's  Section  404  wetlands 
program  pursuant  to  Section  404(g)(1)  of 
the  Clean  Water  Act.  33  U.S.C. 
1344(g)(1).  49  FR  38948.  Michigan's 
program  became  effective  October  16, 
1964.  49  FR  38948  (October  2. 1984).  40 
CFR  233.60. 

40  CFR  233.16  requires  that  EPA 
review  and  either  approve  or  disapprove 
of  any  revisions  to  a  state's  Section  404 
wetlands  program  based  upon  whether 
the  revisions  comply  with  the 
requirements  of  the  Clean  Water  Act 
and  its  implementing  regulations.  40 
CFR  233.16(d)(3)  provides  that,  if  EPA 
determines  that  a  program  revision  is 
substantial.  EPA  must  provide  public 
notice  and  an  opportunity  for  public 
hearing  on  the  revision. 

Michigan's  original  program 
description  submitted  to  EPA  on 
October  26,  1983  specified  that  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  was  the  agency 
responsible  for  implementing  the 
permitting  and  enforcement 
components  of  Michigan's  Section  404 
wetlands  program.  The  Michigan  Water 
Resources  Commission  (MWRC)  was 
specified  as  the  agency  responsible  for 
insuring  that  wetland  permitting  was 
coordinated  with  state,  interstate  and 
federal-state  water  related  planning  and 
review  processes. 

On  November  8,  1991.  the  Governor 
of  Michigan  issued  Executive  Order 
1991-31.  Executive  Order  1991-31, 
which  became  effective  on  September  2, 
1993.  provides  that: 

All  the  statutory  authority,  power,  duties, 
functions  and  responsibilities  of  the 
Commission  of  Natural  Resources  and  the 
Department  of  Natural  Resources  *   *   *  and 
of  the  director  of  the  Department  of  Natural 
Resources  and  of  the  agencies,  boards  and 
commissions  contained  therein  •   *   *  are 
hereby  transferred  to  the  director  of  a  new 
Michigan  Department  of  Natural  Resources, 
by  a  Type  II  transfer,  as  defined  by  Section 
3  of  Act  No.  380  of  the  Public  Acts  of  1 965, 
being  Section  16.103  of  the  Michigan 
Compiled  Laws. 

E.xecutive  Order  1991-31  also 
provided  that  the  responsibilties  and 
authorities  of  the  MWRC  were 
transferred,  via  a  Type  III  transfer,  from 
the  Water  Resources  Commission  to  the 
director  of  a  new  MDNR. 

Pursuant  to  EPA's  request,  Michigan 
submitted  numerous  docimients  to  EPA 
that  were  necessary  for  EPA  to 
determine  whether  the  revisions  to 
Michigan's  Section  404  wetlands 
program  resulting  from  Executive  Order 


1991-93  would  comply  with  the 
requirements  of  the  Clean  Water  Act 
and  its  implementing  regulations  and 
whether  such  revisions  were 
substantial.  According  to  Michigan, 
there  had  been  no  substantive  changes 
in  Michigan's  Section  404  wetlands 
program  as  a  result  of  Executive  Order 
1991-31.  Instead,  according  to 
Michigan,  Executive  Order  1991-31 
merely  resulted  in  some  reorganization 
within  MDNR.  Michigan  certified  in  an 
Attorney  General's  Statement  that  all  of 
the  state  authorities  included  in 
Michigan's  original  October  26, 1983 
program  description  remained  in  full 
force  and  effect  after  issuance  of 
Executive  Order  1991-31. 

Based  upon  its  review  of  the 
documents  submitted  by  Michigan,  EPA 
made  a  preliminary  determination  that 
there  had  been  no  substantial  revisions 
in  Michigan's  Section  404  wetlands 
program  as  a  result  of  Executive  Order 
1991-31.  However,  because  there 
appeared  to  be  a  significant  amount  of 
public  interest  in  this  matter,  EPA  chose 
to  seek  public  comment  on  its 
determination.  Consequently,  on  April 
21, 1994,  EPA  published  a  notice  in  the 
Federal  Register  of  EPA's  preliminary 
determination  and  stated  that  "EPA  is 
seeking  public  comment  concerning 
whether  any  substantial  revisions  to  the 
Slate  wetlands  program  were  effected  by 
the  MDNR  reorganization,  and  comment 
on  Agency  approval  or  disapproval  of 
any  revisions  to  Michigan's  wetlands 
program  as  outlined  in  Executive  Order 
1991-93  and  MDNR's  December  15, 
1993  submittal."  The  notice  further 
emphasized  that  "EPA  is  not  seeking  at 
this  time,  public  comment  on  unrelated 
issues  regarding  Michigan's  wetland 
program."  Finally,  the  notice  stated  that 
copies  of  Michigan's  description  of  the 
wetlands  program,  related 
correspondence  and  EPA's  findings  of 
no  substantial  revisions  would  be 
available  for  public  inspection  at  two 
locations  in  Michigan. 

II.  Comments 

In  response  to  the  April  21,  1994 
notice,  EPA  received  comments  from 
nine  commenters  who  disagreed  with 
EPA's  preliminary  determination  that 
Executive  Order  1991-31  did  not 
substantially  revise  Michigan's  wetlands 
program.  In  addition,  the  United  States 
Department  of  Interior,  Fish  and 
Wildlife  Service,  stated  that  it  agreed 
with  EPA's  preliminary  determination 
that  Executive  Order  1991-31  did  not 
substantially  revise  Michigan's  wetland 
program  and  offered  two  additional 
comments.  EPA's  detailed  responses  lO 
all  comments  received  are  set  forth  in  a 
document  entitled  "Response  to 


Comments  Raised  Regarding  Revisions 
to  Michigan  Wetland  Program.  "  This 
document  can  be  obtained  from  Mr. 
Douglas  Ehorn  at  the  address  and  phone 
number  listed  above.  A  summary  of  the 
comments  and  EPA's  responses  to  the 
comments  is  provided  below. 

There  were  several  comments  that 
Executive  Order  1991-31  has  revised 
the  public  participation  requirements  in 
Michigan's  Section  404  wetlands 
program.  Under  40  CFR  233.16(d)(3), 
changes  in  public  participation 
requirements  must  be  considered  to  be 
substantial  changes.  These  commenters. 
therefore,  believe  that  Executive  Order 
1991-31  has  effected  a  substantial 
revision  in  Michigan's  wetland  program. 

The  public  participation  requirements 
for  state  Section  404  wetland  programs 
are  set  forth  at  40  CFR  233.32-34.  These 
provisions  contain  specific 
requirements  regarding  the  need  for. 
timing  of,  information  contained  in, 
method  of  providing,  and  persons  to  be 
provided  public  notice  of  permit 
applications,  draft  general  permits  and 
consideration  of  major  permit 
modifications  (40  CFR  233,32);  the  neod 
for  and  method  of  conducting  public 
hearings  (40  CFR  233.33);  and  the 
manner  in  which  public  comments  must 
be  considered  and  included  in  the 
official  record  in  making  permit 
determinations  (40  CFR  233.34). 
Michigan,  in  its  October  26. 1983 
program  description,  demonstrated  that 
the  MDNR  had  authority  to  comply  with 
all  of  the  above  requirements. 

As  described  above,  MDNR  is  still  the 
authority  responsible  for  processing  and 
making  determinations  regarding 
wetland  permit  applications  in 
Michigan.  None  of  the  public 
participation  requirements  that  were 
applicable  to  MDNR  in  processing  and 
making  determinations  regarding 
wetland  permit  applications  have 
changed  as  a  result  of  Executive  Order 
1991-31.  Therefore,  EPA  did  not  receive 
any  comments  that  suggested  that  the 
public  participation  requirements 
applicable  to  MDNR  in  the  processing 
and  issuance  of  wetland  permits  had 
been  changed  or  were  in  any  way  not  in 
compliance  with  the  requirements  of  the 
Clean  Water  Act  and  the  public 
participation  requirements  of  40  CFR 
233.32-34.  Instead,  the  comments  on 
public  participation  focussed  on  three 
other  issues. 

First,  one  commenter  stated  that 
public  participation  in  the  development 
of  administrative  rules  implementing 
Michigan's  wetlands  program  has 
changed  in  that  the  Director  of  the 
MDNR  now  establishes  the 
administrative  rules  by  which  the 
program  is  administered  rather  than  the 


Michigan  Natural  Resources 
Commission  ("MNRC").  This 
commenter  stated  that  the  Director  of 
MDNR.  unlike  MNRC,  is  not  subject  to 
Michigan's  Open  Meetings  Act  and 
therefore  the  Director  can  make  final 
decisions  on  administrative  rules 
pertaining  to  the  wetlands  program  in 
closed  meetings  and  the  substance  of 
those  meetings  need  not  be  recorded. 
The  commenter  suggested  that  this 
represents  a  significant  change  from  the 
way  in  which  MNRC  developed 
administrative  rules  for  Michigan's 
wetlands  program. 

EPA  does  not  agree  that  this  apparent 
change  in  the  manner  in  which 
administrative  rules  are  developed 
represents  a  change  in  Michigan's 
Section  404  wetlands  program.  A  state's 
federally  authorized  Section  404 
wetlands  program  consists  of  the 
statutes  and  rules  which  govern  the 
state's  program.  EPA  has  no  role  to  play 
in  overseeing  or  dictating  how  those 
statutes  and  rules  are  developed. 
Instead,  EPA's  role  is  to  determine 
whether  the  statutes  and  rules  which 
comprise  the  program  comply  with 
minimum  federal  requirements  for 
authorized  programs,  regardless  of  how 
the  state  has  developed  those  statutes 
and  rules.  If  the  state  desires  to  change 
those  statutes  or  rules,  EPA  has  no  role 
in  determining  the  marmer  in  which 
those  statutes  or  rules  are  changed,  so 
long  as  the  state  submits  the  proposed 
changes  to  EPA  for  review. 
Consequently,  the  applicability  or 
inapplicability  of  the  State's  Open 
Meetings  Act  to  changes  in 
administrative  rules  does  not  represent 
a  change  in  Michigan's  Section  404 
wetlands  program. 

The  second  reason  suggested  by 
commenters  that  Executive  Order  1991- 
31  effected  a  change  in  public 
participation  requirements  pertains  to 
changes  involving  the  manner  in  which 
Michigan  "assure  [s]  that  any  state  *  •   • 
whose  waters  may  be  affected  by  the 
issuance  of  a  permit  may  submit  written 
recommendation  to  the  permitting 
state"  and  "assures  continued 
coordination  with  Federal  and  Federal- 
State  water  related  planning  and  review- 
processes"  as  required  by  Sections 
404(hj(l)(E)  &  (H)  of  the  Clean  Water 
Act.  33  U.S.C.§  1344(h)(1)(E)  &  (H).  In 
Michigan's  original  program  description 
submitted  to  EPA  on  October  26,  1983, 
Michigan  stated  that  it  could  assure 
such  coordination  because  "(t]he  broad 
powers  that  were  statutorily  allotted  to 
Michigan's  Water  Resource  Commission 
("MWRC")  are  more  than  sufficient"  to 
provide  such  assurances. 

Commenters  noted  that  Executive 
Order  1991-31  abolished  MWRC  and 


transferred  its  responsibilities  and 
authorities  to  the  Director  of  MDNR. 
These  commenters  claimed  that  MWRC 
was  subject  to  the  Open  Meetings  Act 
while  the  Director  of  MDNR  is  not. 
Consequently,  these  commenters 
suggest,  there  has  been  a  change  in  the 
opportunities  for  public  participation  in 
the  "Federal  and  Federal-State  water 
related  planning  and  review  processes." 
These  commenters  go  on  to  suggest  that, 
because  Michigan's  Section  404 
wetlands  program  must  assure 
coordination  with  these  planning 
processes,  a  change  in  the  public's 
opportunity  to  participate  in  those 
planning  and  review  processes 
constitutes  a  change  in  the  wetlands 
program's  public  participation 
provisions.  EPA  does  not  agree  that 
changes  in  Federal  and  Federal-State 
planning  and  review  processes  in  the 
State  of  Michigan  are  changes  in 
Michigan's  Section  404  wetlands 
program. 

Section  404(h)(1)(E),  33  U.S.C. 
1344(h)(1)(E),  requires  that  state 
wetland  programs  "assure  that  any  State 
•  *  *  whose  waters  may  be  affected  by 
the  issuance  of  a  permit  may  submit 
written  recommendations  to  the 
permitting  State."  Similarly.  Section 
404(h)(1)(H),  33  U.S.C.  1344(h)(1)(H). 
requires  that  state  wetland  programs 
"assure  continued  coordination  with 
Federal  and  Federal- State  water-related 
planning  and  review  processes." 
Nothing  in  either  section  or  anj-where 
else  in  Section  404  or  the  regulations 
implementing  Section  404  requires  that 
a  state,  as  part  of  its  Section  404 
wetlands  program,  assure  that  the 
public  is  allowed  to  participate  in  any 
Federal.  Federal-State  or  interstate 
coordinating  processes.  EPA's  review  of 
Michigan's  Section  404  wetlands 
program,  therefore,  is  limited  to  a 
review  of  whether  Michigan's  Section 
404  wetlands  program  contains 
provisions  which  assure  the  interstate, 
intrastate  and  Federal-State 
coordination  required  by  Sections 
404(h)(1)(E)  and  (H).  As  described 
below.  EPA  has  determined  that 
Michigan's  Section  404  wetland 
program  does  contain  such  assurances. 

Section  323.1  et  seq.  of  Michigan's 
Compiled  Laws  (Mich.  Comp.  Laws) 
estabhshed  MWRC.  Mich.  Comp.  Laws 
§  323.2a(l)  provides  that  "[t]he  water 
resources  commission  is  designated  the 
state  agency  to  cooperate  and  negotiate 
with  other  governments,  governmental 
units  and  agencies  thereof,  in  matters 
concerning  the  water  resources  of  the 
state,  including  but  not  Umited  to  flood 
control,  beach  erosion  control  and  water 
quahty  control  planning,  development 
and  management."  Michigan,  in  its 


October  26, 1983  program  description, 
relied  upon  Mich.  Comp.  Laws 
§  323.2a(l)  as  the  basis  for  assuring  EPA 
that  the  interstate,  intrastate  and 
Federal-State  coordination  required  by 
Sections  404(h)(1)(E)  and  (H)  would 
occur.  Section  III.B.l  of  Executive  Order 
1991-31  transferred  all  of  these  duties 
and  authorities  from  the  MWRC  to  the 
Director  of  MDNR  and  the  Michigan 
Attorney  General  has  certified  that  these 
authorities  remain  in  full  force  and 
effect.  Consequently,  Michigan's  Section 
404  wetlands  program  assures  that  the 
interstate,  intrastate  and  Federal-State 
coordination  required  by  Sections 
404(h)(1)(E)  and  (H)  shall  take  place 
through  the  MDNR. 

A  number  of  commente  s  noted  that 
the  Michigan  Attorney  General's 
Statement  failed  to  specifically  mention 
that  MDNR,  rather  than  MWRC.  would 
be  responsible  for  the  interstate, 
intrastate  and  Federal-State 
coordination  described  above. 
According  to  these  commenters,  this 
claimed  failure  rendered  Michigan's 
modified  program  description  "deficient 
on  its  face  and,  as  a  matter  of  law, 
(provides)  an  inadequate  basis  for 
public  comment  and  provides  EP.\  with 
an  inadequate  basis  on  which  to 
determine  whether  or  not  the  Michigan 
wetlands  permitting  program  currently 
complies  with  applicable  federal 
requirerhents."  EPA  disagrees. 

The  basis  for  these  commenters 
concern  is  their  apparent  belief  that  EPA 
must  Umit  its  review  in  this  matter  to 
the  documents  included  with 
Michigan's  December  15,  1993  letter  to 
EPA.  which  included  the  Attorney 
General's  Statement  and  Michigan's 
original  October  26,  1983  program 
description.  However,  40  CFR 
233.16(d)(1)  provides  that  a  State  may 
submit  "a  modified  program  description 
or  other  documents  which  (EPA) 
determines  to  be  necessary  to  evaluate 
whether  the  program  complies  with  the 
requirements  of  the  Act  and  this  part" 
(emphasis  added).  As  described  above, 
Michigan  submitted  a  number  of  other 
documents  to  EPA  in  addition  the 
December  15. 1993  letter,  including  a 
September  20, 1993  letter  from 
Michigan  which  containec;  Executive 
Order  1991-31.  As  noted  above.  EPA's 
determination  that  Michigan's  Section 
404  wetlands  program  assures  interstate, 
intrastate  and  Federal-State 
coordination  is  based  upon  the  Attorney 
General's  Statement,  Michigan's  October 
26,  1983  program  description,  and 
Executive  Order  1991-31.  All  of  these 
documents  were  included  in  the 
administrative  record  which  was  made 
available  for  public  review  after  EPA 
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made  its  preliminary'  determination  on 
April  21, 1994. 

The  third  set  of  conunents  regarding 
how  Executive  Order  1991-31  effected  a 
change  in  public  participation 
requirements  pertained  to  the  roles 
formerly  played  by  the  MWRC  and  the 
Michigan  Natural  Resources 
Commission  ("MNRC")  as  public 
"sounding  boards"  and  sources  of 
information  pertaining  to  wetlands 
issues.  According  to  these 
commentators.  Executive  Order  1991- 
31,  in  abolishing  the  MVVRC  and 
changing  the  role  of  the  MNRC  effected 
a  change  in  public  participation  because 
the  public  now  has  less  of  an 
opportunity  to  understand  issues  or 
being  decided  or  express  concerns 
regarding  the  state's  wetland  program. 
EPA  does  not  agree  that  this  represents 
a  change  in  the  public  particpation 
provisions  of  Michigan's  Section  404 
wetlands  program. 

As  described  above,  Michigan's 
original  October  26,  1983  program 
description  indicated  that  federal  public 
participation  requirements  would  be 
met  based  upon  state  statutory  and 
regulatory  requirements  applicable  to 
MDNR.  There  is  nothing  in  Michigan's 
original  program  description  which 
indicated  that  either  MWRC  at  MNRC 
would  play  any  role  as  part  of 
Michigan's  Section  404  wetlands 
program  in  assuring  compliance  with 
federal  public  particpation 
requirements.  Consequently,  although 
these  commissions  may  in  fact  have 
provided  the  public  additional 
opportunities  to  receive  information 
about  and  to  comment  on  wetland 
issues,  those  opportunities  were  above 
and  beyond  the  opportunities  which 
were  reviewed  and  approved  by  EPA  as 
part  of  Michigan's  Section  404  wetlands 
program.  Consequently,  the  abolishment 
of  MVVRC  and  change  in  role  for  MNRC 
did  not  revise  the  pubUc  participation 
provisions  of  Michigan's  Section  404 
wetlands  program. 

There  were  a  number  of  conunents 
regard  ir.g  perceived  changes  in 
Michigan's  Section  404  wetlands 
program  that  have  occurred  since  it  was 
first  approved  by  EPA  in  1984,  but 
which  were  not  related  in  any  way  to 
Executive  Order  1991-31.  For  example, 
commenters  suggested  that  Michigan 
agencies  and  courts  have  interpreted  the 
"feasible  and  prudent  alternatives"  test 
under  Michigan  law  in  a  manner 
inconsistent  with  the  Clean  Water  Act 
Section  404(b)(1)  guidelines. 

As  was  stated  in  the  April  21,  1994, 
Federal  Register  notice,  EPA's  review  in 
this  matter  is  limited  to  a  review  of  the 
revisions  in  Michigan's  Section  404 
wetlands  program  that  have  resulted 


from  Executive  Order  1991-31.  A 
number  of  commenters  stated  that  EPA 
cannot  so  limit  its  review.  These 
commenters  pointed  to  40  CFR  233.1(b) 
which  provides  that  "[pjartial  State 
programs  are  not  approvable  under 
section  404."  EPA  does  not  agree  that  40 
CFR  233.1(b)  is  applicable  here. 

The  prohibition  on  approval  of 
"[pjartial  State  programs"  at  40  CFR 
233.1(b)  comes  into  play  at  the  time 
when  a  state  is  initially  seeking  federal 
approval  of  its  Section  404  wetlands 
program.  At  that  time,  there  is  no 
Section  404  wetlands  program  in  the 
state.  If  the  state  fails  to  address  all  of 
the  Section  404  requirements,  40  CFR 
233.1(b)  would  prohibit  EPA  from 
approving  the  program.  The  present 
matter  involves  review  of  possible 
revisions  to  Michigan's  already 
approved  Section  404  wetlands 
program. 

40  CFR  233.16  contains  the 
requirements  pertaining  to  program 
revisions.  40  CFR  233.16(a)  requires  that 
a  State  keep  EPA  informed  of  changes 
in  the  State's  statutory  or  regulatory 
authority  or  other  modifications  which 
are  significant  to  administration  of  the 
State's  authorized  program.  Under  40 
CFR  233.16(e),  EPA  may  request  and  a 
State  must  provide  documents  or 
information  whenever  EPA  believes  that 
circumstances  have  changed  with 
respect  to  the  State's  program.  Finally, 
whenever  EPA  or  a  State  finds  that  the 
State  program  is  in  need  of  revision, 
EPA  must  review  and  approve  or 
disapprove  of  such  revision.  40  CFR 
233.16(d). 

In  the  present  matter,  EPA  requested 
that  Michigan  submit  information  to 
EPA  pursuant  to  40  CFR  233.16  on 
whether  any  revisions  occurred  in 
Michigan's  federally  approved  Section 
404  wetlands  program  as  a  result  of 
Executive  Order  1991-31.  EPA  has  not 
requested  information  pertaining  to  any 
other  issues  regarding  Michigan's 
Section  404  wetlands  program.  EPA  is 
therefore  limiting  its  review  to  the 
effects  of  Executive  Order  1991-31. 

EPA  appreciates  the  comments 
received  on  these  matters,  has 
forwarded  them  to  Michigan  and  will* 
consider  them  in  the  context  of  EP.A's 
ongoing  oversight  of  Michigan's 
wetlands  program.  If,  in  the  course  of  its 
ongoing  oversight,  EPA  determines  that 
a  program  revision  has  occurred  in  any 
of  the  ways  described  in  the  comments, 
EPA  will  take  the  appropriate  steps  as 
set  forth  at  40  CFR  233.16  to  review  and 
approve  or  disapprove  of  the  revisions. 

There  was  one  other  comment,  in 
addition  to  the  comment  pertaining  to 
the  feasible  and  prudent  alternatives 
test,  which  suggested  that  Michigan's 


wetland  program  failed  to  comply  with 
the  Clean  Water  Act  and  its 
implementing  regulations.  This 
comment  was  that  Executive  Order 
1991-31  has  "substantially  changed  the 
criteria  and  burden  of  proof  by  which 
the  permitting  agency  routinely  reviews 
or  decides  upon  permits,  thereby 
allowing  agency  action  to  take  place 
without  assurance  of  minimum-floor 
compliance  with  the  Section  404(b) 
guidelines  as  required  by  40  CFR  233, 
part  50."  According  to  the  commenter, 
"Itlhe  Michigan  Department  of  fvlatural 
Resources's  ("MDNR")  flow-chart  for 
decision  making  •  •  *  allows  an 
agency  to  apply  overly  vague  and  broad 
evidentiary  tests  to  routine  agency 
decisions  when  considering  issuance  of 
wetland  permits." 

EPA  does  not  agree  that  Executive 
Order  1991-31  has  caused  the  changes 
suggested  by  the  commenter.  There  is 
no  indication  in  any  of  the  materials 
submitted  by  Michigan  regarding  any 
changes  in  criteria  or  burden  of  proof  for 
decisionmaking.  EPA  is  not  aware  of 
any  MDNR  "flow-chart"  that  addresses 
wetland  issues.  The  sole  flow-charts  in 
the  documents  submitted  by  Michigan 
to  EPA  are  flow  charts  contained  in  a 
December  13,  1991  Draft  Plan  for  the 
Implementation  of  Executive  Order 
1991-31.  Those  flow-charts  spedfically 
pertain  to  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
and  permits  to  construct  air  emission 
sources.  The  December  13,  1991  Draft 
Plan  also  specifically  states  that  the 
wetland  permitting  process  remains 
unchanged  bv  Executive  Order  1991-31 . 

The  United  States  Department  of 
Interior,  Fish  and  Wildlife  Service 
provided  comments  noting  that  it  agreed 
with  EPA  that  Executive  Order  1991-31 
did  not  effect  any  substantial  revisions 
in  Michigan's  Section  404  wetland 
program.  The  Fish  and  Wildlife  Service 
also  noted  that  there  are  a  number  of 
federally  listed  threatened  and 
endangered  species  present  in  Michigan 
and  that,  if  EPA  determines  that  EPA's 
approval  or  disapproval  of  the  revisions 
in  Michigan's  Section  404  wetlands 
program  may  affect  these  species.  EPA 
would  be  required  under  Section  7(a)  of 
the  Endangered  Species  Act  to  consult 
with  the  Fish  and  WildUfe  Service. 

As  described  above.  Executive  Order 
1991-31  has  not  caused  any  substantive 
changes  in  Michigan's  Section  404 
wetlands  program.  Instead,  the  only 
effects  that  Executive  Order  1991-31 
have  had  on  Michigan's  Section  404 
wetlands  program  have  been  to 
reorganize  the  MDNR  and  transfer 
certain  authorities  and  duties  of  the 
MWRC  to  MDNR.  EPA  therefore  has 
determined  that  its  approval  of  these 
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revisions  in  Michigan's  Section  404 
wetlands  program  will  not  affect 
endangered  species. 

A  number  of  commenters  noted  that, 
pursuant  to  40  CFR  §  233.16(c),  a  state 
may  not  transfer  all  or  part  of  its  Section 
404  program  "from  the  approved  State 
agency  to  any  other  State  agency"  until 
the  new  agency  is  approved  by  EPA. 
These  commenters  claimed  that 
Executive  Order  1991-31  effectively 
aboUshed  the  "old"  MDNR  and  created 
a  "new"  MDNR.  These  commenters 
suggested  that  this  transfer  of  authority 
from  the  "old"  MDNR  to  the  "new" 
MDNR  constituted  a  transfer  of 
authority  from  an  "approved  Agency  to 
any  other  State  agency." 

EPA  has  determined  that  the  revisions 
to  Michigan's  Section  404  wetlands 
program  resulting  fi-om  Executive  Order 
1991-31  are  consistent  with  the 
requirements  of  the  Clean  Water  Act 
and  its  implementing  regulations. 
Consequently,  MDNR  is  authorized  to 
administer  Michigan's  Section  404 
wetland  progi'&m.  The  question  of 
whether  MDNR  remained  the  same 
agency  or  whether  it  became  "any  other 
State  agency"  as  a  result  of  Executive 
Order  1991-31,  and  therefore  whether  it 
was  authorized  to  administer 
Michigan's  Section  404  wetlands 
program,  is  not  at  issue  here. 
Nevertheless,  due  to  the  significant 
number  of  comments  on  this  issue,  EPA 
believes  it  is  appropriate  to  address  this 
question  here. 

EPA  recognizes  that  the  Michigan 
Supreme  Court  has  made  clear  that 
Executive  Order  1991-31  created  a 
"new"  MDNR.  Dodak  v.  Engler.  443 
Mich.  560  (1993).  However,  the 
Michigan  Attorney  General,  in  a  letter 
dated  November  8,  1993,  has  stated  that 
the  Executive  Order  did  not  create  a 
new  agency.  In  either  event,  the 
question  of  whether  MDNR  is  a  "new" 
agency  under  state  law  is  not  controlling 
with  respect  to  whether  there  has  bpen 
a  transfer  of  authority  from  an 
"approved  Agency  to  any  other  State 
agency."  Instead,  it  is  EPA's  regulations 
which  are  controUing  on  this  issue. 

EPA's  regulations  at  40  CFR  233.16(c) 
do  not  provide  clear  guidance  on 
whether  the  reorganization  and 
consolidation  of  environmental 
programs  accomplished  by  Executive 
Order  1991-31  constitutes  a  "transfer" 
of  authority  requiring  prior  EPA 
approval.  The  preamble  to  the  1988 
state  wetland  program  regulations 
similarly  fails  to  provide  any  such 
guidance.  See  53  FR  20764  (June  6, 
1988).  However,  the  1980  preamble  to 
the  final  National  Pollutant  Discharge 
Elimination  System  ("NPDES")  state 
program  rule,  in  addressing  language  at 


40  CFR  123.62(c)  which  is  similar  to 
that  at  40  CFR  233.16(c),  stated: 

It  was  not  the  intent  of  the  proposal  nor  is 
it  of  these  final  regulations  to  require  EPA 
review  in  such  cases  C'nominal  changes"  in 
state  agencies).  Only  when  controlling 
Federal  or  State  statutory  or  regulator}- 
authority  is  modified  or  supplemented,  or 
when  the  State  proposes  to  transfer  all  or  part 
of  a  program  from  an  approved  State  agency 
to  another  State  agency  may  EPA  approval  be 
necessary.  Changes  solely  to  the  internal 
structure  of  an  approved  State  agency,  with 
no  changes  in  the  overall  authority  of  the 
agency,  do  not  require  EPA  approval. 

45  FR  33290,  33384  (May  19, 1980). 
Consistent  with  the  above  preamble 
language,  EPA  interprets  the  language  of 
40  CFR  233.16(c)  as  not  applying  to  a 
mere  restructuring  or  internal 
consolidation  of  environmental 
programs  within  a  state's  executive 
branch.  Instead,  the  prior  EPA  approval 
requirement  in  40  CFR  233.16(c)  appfies 
in  situations  where  such  restructuring 
or  consolidation  impacts  the  controlling 
authorities  by  which  a  state  implements 
the  Section  404  wetland  program. 

As  described  above,  MDNR  has  been 
the  approved  State  agency  for 
implementation  of  Michigan's  Section 
404  wetland  program  both  before  and 
after  the  Executive  Order.  MDNR's 
authority  and  responsibilities  under 
State  law  pertaining  to  wetland  matters 
were  not  affected  by  Executive  Order 
1991-31.  Consequently,  there  have  been 
no  changes  of  any  significance  to  the 
function  or  structure  of  the  portions  of 
MDNR  that  has  been  approved  to 
implement  Michigan's  Section  404 
vvptland  program.  Therefore,  EPA  does 
not  agree  with  the  commenters  that 
Executive  Order  1991-31  constituted  a 
transfer  of  authority  from  an  "approved 
Agency  to  any  other  State  agency." 
Finally,  a  number  of  commenters 
requested  that  EPA  provide  a  public 
hearing  on  this  matter.  Pursuant  to  40 
CFR  233.16(d)(3),  EPA  is  required  to 
provide  an  opportunity  for  a  public 
hearing  whenever  a  proposed  revision  is 
substantial.  40  CFR  233.16(d)(3) 
provides  that  "substantial  revisions 
include,  but  are  not  limited  to,  revisions 
that  affect  the  area  of  jurisdiction,  scope 
of  activities  regulated,  criteria  for  review 
of  permits,  public  participation,  or 
enforcement  capability." 

EPA  has  determined  that  Executive 
Order  1991-31,  in  reorganizing  MDNR 
and  transferring  responsibilities  for 
assuring  interstate,  intrastate  and 
federal-state  coordination  on  wetland 
matters  fi-om  MWRC  to  MDNR,  has  not 
affected  a  substantial  change  in 
Michigan's  Section  404  wetlands 
program.  EPA  notes  that  these  changes 
have  not  affected  any  of  the  items  listed 


in  40  CFR  233.16(d)(3).  Moreover,  EPA 
has  found  that  the  comments 
sufficiently  addressed  any  issues 
relevant  to  the  effects  of  Executive 
Order  1991-31  and  therefore  has 
determined  that  a  public  hearing  would 
not  be  useful  to  aid  in  this  review.  EPA, 
therefore,  is  not  providing  an 
opportunity  for  a  public  hearing. 

III.  EPA's  Final  Determination 

EPA,  after  renew  and  consideration 
of  all  the  information  submitted  by 
Michigan  and  the  comments  received, 
has  determined  that  the  revisions  to 
Michigan's  wetland  program  effected  by 
Executive  Order  1991-31  comply  with' 
the  Clean  Water  Act  and  its 
implementing  regulations.  Moreover, 
EPA  has  determined  that  the  revisions 
were  not  substantial. 

Dated:  November  3.  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  94-28972  Filed  11-23-94;  8:45  am] 
BILLING  COOE  SSeO-SO-P 


[ER-FRL-4717-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  7,  1994  through 
November  11.  1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act ;  s  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  8.  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-USA-G11027-NM  Rating 
EC2  ^ 

White  Sands  Missile  Range  (WSMR). 
Implementation,  Range-wide,  Las 
Cruces,  NM. 

Summary 

EPA  expressed  environmental 
concern  regarding  cumulative  impacts 
and  requested  that  the  final  EIS  discuss 
this  issue  in  greater  detail. 

Final  EISs 

ERP  No.  F-CDB-C80013-NY 
Southwest  Middle  School  Project, 
Construction  and  Operation,  Site 
Approval  and  CDBG  Funds,  City  of 
Rochester,  Monroe  County,  NY. 
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Summary 

EPA  believed  that  the  implementation 
of  this  project  will  not  result  in  any 
significant  adverse  environmental 
impacts.  Accordingly,  EPA  had  no 
objection  to  its  implementation. 

ERP  No.  F-COE-G32053-LA 
Port  Fourchon  Navigation  Channel 

Project,  Channel  Deepening. 
"  Implementation,  Lafourche  Parish, 

LA. 

Summary 

EPA  had  no  objection  to  the  project  as 
proposed.  The  Final  EIS  adequately 
addressed  EPA's  comments  on  the  Draft 
EIS. 

ERP  No.  F-DO1-L39051-AK 
Institute  of  Marine  Science 
Infrastructure  Improvement.  Long- 
Term  Research  and  Monitoring  of 
the  Ecosystem  affected  by  the 
Exxon  Valdez  Oil  Spill,  Funding, 
Seward.  AK. 

Summary 

EPA  had  no  objection  to  the  preferred 
alternative  as  described  in  the  EIS. 
ERP  No.  F-EPA-E90014-FL 
Tampa  Bay  Area  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation  for  Material  Not 
Suitable  for  Beach  Nourishment 
and  Other  Suitable  Disposal 
Options.  Offshore  Tampa.  FL. 

Summary 

ERP  No.  F-FHW-K40183-CA 
Eastern  Transportation  Corridor  (ETC) 
Construction,  CA-231  between  the 
Riverside/CA-91  and  Santa  Ana/I- 
5  Freeways,  Funding  and  COE 
Section  404  Permit,  Orange  County, 
CA. 

Summary 

EPA  expressed  environmental 
concerns  for  the  minimal  consideration 
of  emission  impacts  of  travelling  at 
speeds  greater  than  55mph,  and  for  the 
lack  of  response  to  the  mitigation 
acreage  recommendations  of  the 
California  Fish  and  Game  Department. 
ERP  No.  FS-COE-A36364-LA 
Lake  Pontchartrain  and  Vicinity 
'Hurricane  Protection  Project,  Fish 
and  Wildlife  Mitigation  Plan.  St. 
John  the  Baptist,  St.  Charles, 
Orleans  and  St.  Bernard  Parishes, 
LA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  comment  letter 
was  sent  to  preparing  Agency. 
ERP  No.  FS-NPS-K61085-00 

Lake  Mead  National  Recreation  Area, 
General  Management  Plan,  Updated 


Information  on  Willow  Beach 
Development  Concept  Plan 
Amendment,  AZ  and  NV. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  comment  letter 
was  sent  to  the  preparing  Agency. 

Dated:  November  21. 1994. 
William  D.  Dickerson, 

Director,  Federal  Agency  Liaisort  Division. 
Office  of  Federal  Activities. 
[PR  Doc.  34-29093  Filed  11-23-94;  8:45  am] 
BILLING  COOe  «S60-eO-P 


[ER-fRL-4717-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  14, 

1994  Through  November  18,  1994 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  940459,  FINAL  EIS,  BLM,  OR, 
Medford  District  Resource 
Management  Plan,  Implementation, 
Medford  District,  Douglas,  Jackson, 
Coos  and  Curry,  OR,  Due:  December 
27,  1994,  Contact:  Jim  Keeton  (503) 
770-2200. 

EIS  No.  940460,  FINAL  EIS,  BLM,  OR, 
Coos  Bay  District  Resource 
Management  Plan,  Implementation, 
Coos  Bay  District,  Coos,  Curn,'  and 
Douglas  Counties,  OR,  Due: 
December  27, 1994,  Contact:  Bob 
Gunther  (503)  756-0100. 

EIS  No.  940461,  FINAL  EIS,  BLM.  OR, 
Salem  District  Resource 
Management  Plan,  Implementation, 
Several  Counties,  OR.  Due: 
December  27,  1994.  Contact:  Bob 
Saunders  (503)  375-5634. 

EIS  No.  940462,  FINAL  EIS,  BLM.  OR, 
Eugene  District  Resource 
Management  Plan,  Implementation, 
Lane,  Linn.  Douglas  and  Benton 
Counties,  OR,  Due:  December  27, 
1994,  Contact:  Don  Wilbur  (503) 
683-6994. 

EIS  No.  940463,  FINAL  EIS,  BLM,  OR, 
Klamath  Falls  Resource 
Management  Plan.  Implementation. 
Lakeview  District,  Klamath  County. 
OR.  Due:  December  27.  1994, 
Contact:  A.  Barron  Bail  (503)  883- 
6916. 

EIS  No.  940464.  FINAL  EIS,  BLM.  OR. 
Roseburg  District  Resource 
Management  Plan.  Implementation. 
Roseburg  District,  Coast  Range, 
Benton.  Curry.  Douglas,  Jackson, 
Josephine  and  Linn  Counties,  OR, 


Due:  December  27, 1994.  Contact: 
Phil  Hall  (503)  440-4930. 

EIS  No.  940465.  DRAFT  EIS.  FRC.  WA, 
.    Snoqualmie  Falls  Hydroelectric 
Project,  (FERC.  Project  N0.2493). 
Rehcensing,  Snoqualmie  River. 
King  County.  WA.  Due:  January  23. 
1995.  Contact:  Kathleen  Sherman 
(202)  219-2834. 

EIS  No.  940466.  HNAL  EIS,  COE.  PR. 
Rio  Guanajibo  River  Basin  Flood 
Protection  Project.  Implementation. 
NPDES  Permit.  Mayaguez  and  San 
German.  PR,  Due:  December  27, 
1994.  Contact:  WilHam  J.  Fonferek 
(904) 232-2803. 

EIS  No.  940467,  DRAFT  EIS,  NRC,  NM, 
Crownpoint  Uranium  Solution 
Mining  Project,  Construction  and 
Operation,  Leasing  and  Licensing, 
McKinley  County,  NM,  Due: 
January  09,  1995,  Contact:  Joe 
Holonich  (301)  415-6643. 

EIS  No.  940468.  DRAFT  EIS,  IBR,  CA, 
Cachuma  Water  Supply  Project, 
Implementation,  Long-term 
Contract  Renewal,  Santa  Ynez 
Valley,  Bradbury  Dam,  Santa 
Barbara.  CA.  IXie:  January  09, 1995, 
Contact:  Bob  May  (209)  487-5137. 

EIS  No.  940469.  FINAL  EIS,  FHW,  FL, 
Wonderwood  Connector 
Transportation  Facility, 
Construction,  connecting  the  Danio 
Point  Expressway  (SR-9A)  in  the 
Arlington  District  to  Mayport  Road 
(SR-101),  Funding,  Section  10  and 
404  Permits  and  NPDES  Permit, 
City  of  Jacksonville.  Duval  County. 
FL,  Due:  December  27,  1994, 
Contact:  J.  R.  Skinner  (904)  942- 
9580. 

EIS  No.  940470.  DRAFT  EIS.  FHW,  \b\, 
US  6  Transportation  Improvements 
Project,  between  the  towns  of 
Dennis  and  Orleans  on  Cape  Cod. 
Funding,  Coast  Guard  Bridge  Permit 
and  COE  Section  10  and  404 
Permits,  Barnstable  County,  MA, 
Due:  January  09, 1995,  Contact: 
Edward  Holahan  (617)  494-2469. 

EIS  No.  940471.  FINAL  EIS,  FR.-\,  CT. 
MA.  Northeast  Corridor 
Improvement  Project, 
Implementation,  Electrification  of 
the  Rail  Main  Line  from  New  Haven 
to  Boston,  Funding.  COE  Section  10 
and  404  Permits.  New  Haven,  CT 
and  Boston,  MA,  Due:  December  27. 
1994,  Contact:  Mark  Yackmetz  (202) 
366-0686. 

EIS  No.  940472,  DRAFT  SUPPLEMENT. 
AFS,  UT,  East  Fork  Black  Forks 
Multiple  Use  Management  Projet  t. 
Updated  Information, 
Implementation,  Wasatch-Cache 
National  Forest,  Evanston  Ranger 
District,  Summit  County.  UT,  Due 
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January  20. 1995.  Contact:  Liz 
Schuppert  (307)  789-3194. 

EIS  No.  940473.  HNAL  EIS,  CGD,  CA. 
Ford  Bridge  (Known  as  Henry  Ford 
(Badger  Avenue)  Railroad  Bridge) 
Replacement  I*roject. 
Implementation,  across  the  Cerritos 
Channel  of  Los  Angeles  £uid  Long 
Beach  Harbor.  Approval  of  Permits. 
Los  Angeles  County.  CA.  Due: 
December  27. 1994.  Contact:  Wayne 
Till  (510)  437-3514. 

EIS  No.  940474,  FINAL  SUPPLEMENT, 
DOE,  SC  Savannah  River  Site. 
Construction  and  Operation  of 
Defense  Waste  Processing  Facility. 
Updated  Information,  Aiken  and 
Barnwell  Counties,  SC.  Due; 
January  09. 1995,  Contact;  Carol  M. 
Borgstrom  (202)  586-4600. 

EIS  No.  940475.  DRAFT  EIS.  DOE.  PA. 
York  County  Energy  Partners 
Cogeneration  Facility,  Funding. 
Construction  and  Operation,  250 
Megawatt  Coal-Fired  Cogeneration 
Facility.  Clean  Coal  Technology 
Program  (CCTP).  North  Codorus 
Township.  York  County.  PA.  Due: 
January  10. 1995.  Contact:  Suellen 
Van  Ooteghem  (304)  285-5443. 

.\mended  Notices 

EIS  No.  930321.  DRAFT  EIS.  AFS,  WA. 
Pebble  and  Little  Granite  Timber 
Sales,  Implementation.  Mountain 
Analysis  Area.  Okanogan  National 
Forest.  Tonasket,  Twisp  and 
Winthrop  Ranger  Districts. 
Okanogan  County,  WA.  Due: 
November  08,  1993.  Contact:  Craig 
Bobzien  (509)  996-2266. 
Published— FR  09-24-93— Officially 
Canceled  by  the  Preparing  Agency. 

EIS  No.  940236.  DRAFT  EIS.  FAA,  NY. 
NJ.  La  Guardia  and  John  F.  Kennedy 
International  Airports. 
Implementation  of  Automated 
Guideway  Transit  System  by  the 
Port  Authority  of  New  York  and- 
New  Jersey's  Airport  Access 
Program.  Funding.  Airport  Layout 
Plan.  COE  Section  10  and  404 
Permits  and  US  Coast  Guard  Permit. 
NY  and  NJ,  Due:  December  16. 
1994,  Contact:  Anthonv  Spera  (718) 
553-1250. 
Published  FR  0&-24-94 — Review 
period  extended. 

EIS  No.  940346,  FINAL  EIS.  UAF.  ME. 
Loring  Air  Force  Ba.se  (AFB) 
Dispcsal  and  Reuse. 
Implementation.  Aroostook  County. 
ME.  Due:  September  26.  1994. 
Contact:  Tim  Knapp  (210)  526- 
3808. 

Published  FR  08-26-94— OfKcially 
Withdrawn  by  Preparing  Agency. 


Dated:  November  21. 1994. 
Williain  D.  Didunen. 

Director.  Federal. Agenn- Liaison Dixision. 
Office  of  Federal  Activities. 
IFR  Doc.  94-29094  Filed  11-23-94:  8:45  ami 
BILUNGCOOE  65aO-6(M> 


(FRL-6112-2J 

Iron  and  Steel  Sector  of  the  Common 
Sense  Initiative;  Notice  of  Open 
Meeting 

The  Environmental  Protection  Agency 
is  convening  a  meeting  of  persons 
interested  in  the  Iron  and  Steel  sector  of 
the  Agency's  Common  Sense  Initiative. 
The  purpose  of  the  meeting  will  be  to 
discuss  potential  issues  or  projects  that 
the  sector  may  choose  to  pursue.  The 
meeting  will  be  held  at  the  Old  Colony 
Inn.  625  First  Street.  Alexandria. 
Virginia  from  8:30  a.m.  to  5:00  p.m. 
eastern  standard  time  on  Wednesday. 
December  14, 1994.  Time  will  be 
allotted  during  the  meeting  for  public 
statements.  For  more  information, 
please  contact  Ms.  Marv  BvTne  at  312- 
353-2315  or  Ms.  Judith  He'cht  at  202- 
260-5682. 

Dated:  November  16, 1994. 

Dana  D.  Minerva. 

Deputy  Assistant  Administrator,  Office  of 
Water 

[FR  Doc.  94-28976  FUed  11-23-94;  8:4.S  .iinj 
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[FRL-51 11-81 

North  Dakota;  Adequacy  Determination 
of  the  State's  Municipal  Solid  Waste 
Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  VIII). 
ACTiON:  Notice  of  tentative 
delemnnation  on  apphcation  of  the 
State  of  North  Dakota  for  full  program ' 
adequacy  determination,  public 
comment  period,  and  public  hearing. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recover}' 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  SoUd  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  mimicipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  wall  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  Section  4005(c)(1)(C)  of 
RCRA  requires  the  Environmental 
Protection  Agency  (EPA)  to  determine 
whether  States  have  adequate  "permit" 
prc^ams  for  MSWLFs.  but  does  not 


mandate  issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  the  State/ 
Tribal  Implementation  Rule  (STIR)  that 
v.'ill  allow  both  States  and  Tribes  to 
apply  for  and  receive  approval  of  a 
partial  permit  program.  The  Agency 
intends  to  approve  adequate  State/ 
Tribal  MSVVLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
iiiteraction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  ne.xibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Trilie  and 
the  permit  status  of  any  facility,  the 
Federal  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLFs. 

The  State  of  North  Dakota  applied  for 
a  determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
North  Dakota's  MSWLF  application  and 
made  a  tentative  determination  that  all 
portions  of  the  State's  MSWLF  permit 
program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  The  State  has  reused  the 
remainder  of  its  permit  program  to 
assure  complete  compliance  with  the 
revised  Federal  Criteria  and  gain  full 
program  approval.  North  Dakota's 
application  for  full  program  adequacy  is 
available  for  public  review  and 
comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given  in 
the  DATES  section.  The  Region  will 
notify  all  persons  who  submit 
comments  on  this  notice  if  it  decides  to 
hold  the  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
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listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

DATES:  All  comments  on  North  Dakota's 
apphcation  for  a  determination  of 
adequacy  must  l»e  received  by  the  close 
of  business  on  January  12, 1995.  The 
public  hearing  is  tentatively  scheduled 
for  10  a.m.  to  12  p.m.,  January  12, 1995, 
at  the  North  Dakota  State  Department  of 
Health  Environmental  Training  Center, 
2639  East  Main  Avenue,  Bismarck, 
North  Dakota  58501.  Should  a  public 
hearing  be  held,  EPA  may  limit  oral 
testimony  to  five  minutes  per  speaker, 
depending  on  the  number  of 
commenters.  Commenters  presenting 
oral  testimony  must  also  submit  their 
comments  in  writing  by  close  of 
business  on  January  12, 1995.  The 
hearing  may  adjourn  earlier  than  12 
noon  if  all  of  the  speakers  deliver  their 
comments  before  that  hour.  North 
Dakota  will  participate  in  the  public 
hearing  held  by  EPA  on  this  subject. 
ADDRESSES:  All  written  comments 
should  be  sent  to  Gerald  Allen  (8HWM- 
WM),  Waste  Management  Branch,  U.S. 
EPA  Region  VIII,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 
Copies  of  North  Dakota's  application  for 
partial  adequacy  determination  are 
available  from  8  a.m.  to  5  p.m.  during 
normal  working  days  at  the  following 
addresses  for  inspection  and  copying: 
North  Dakota  State  Department  of 
Health  and  Consolidated  Laboratories, 
Attn:  Martin  Schock,  Environmental 
Health  Section,  1200  Missouri  Avenue, 
Bismarck,  North  Dakota  58502-5520, 
phone  701-328-5170;  and  U.S.  EPA 
Region  VIII,  Environmental  Information 
Service  Center,  999  18th  Street,  Suite 
144,  Denver,  Colorado  80202-2466, 
phone  1-800-227-8917  or  303-293- 
1603. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Allen  (8HWM-\VM),  Waste 
Management  Branch,  USEPA  Region 
VIII.  999  18th  Street,  suite  500,  Denver, 
Colorado  80202-2466,  Phone  303/293- 
1496. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFa 
comply  with  the  Federal  Criteria. 
Subtitle  D  also  requires  that  EPA 
determine  the  adequacy  of  State 
municipal  soUd  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Fedeial 
Criteria.  To  fulfill  this  requirement,  the 


Agency  has  drafted  and  is  in  the  process 
of  proposing  the  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy  to  be 
determined  adequate. 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  the  STIR. 
EPA  interprets  the  requirements  for 
States  or  Tribes  to  develop  "adequate" 
programs  for  permits  or  other  forms  of 
prior  approval  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  believes 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  North  Dakota 

On  June  25,  1993,  North  Dakota 
submitted  an  application  for  partial 
program  adequacy  determination  for  the 
State's  MSWLF  permit  program.  On 
October  5, 1993.  EPA  pubUshed  a  final 
determination  of  partial  adequacy  for 
North  Dakota's  program.  Further 
background  on  the  final  partial  program 
determination  of  adequacy  appears  at  58 
FR  51821  (October  5,  1993). 

EPA  approved  the  following  portions 
of  the  State's  MSWLF  permit  program: 

1.  Location  restrictions  for  airport 
safety  (40  CFR  258.10  (a),  (c).  and  (d)), 
flood  plains  (40  CFR  258.11).  wetlands 
(40  CFR  258.12),  fault  areas  (40  CFR 
258.13).  seismic  impact  zones  (40  CFR 
258.14).  and  unstable  areas  (40  258.15). 

2.  Operating  criteria  for  cover  material 
(40  CFR  258.21),  disease  vector  control 
(40  CFR  258.22),  explosive  gases  control 
(40  CFR  258.23(a)).  air  criteria  (40  CFR 
258.24).  access  requirements  (40  CFR 
258.25),  run-on-run-off  control  systems 


(40  CFR  258.26),  surface  water  (40  CFR 
258.27),  and  liquids  restrictions  (40  CFR 
258.28). 

3.  Design  Criteria  requirement  for 
composite  liners  (40  CFR  258.40(b)). 

4.  Ground-water  monitoring  for 
applicability  and  duration  of  monitoring 
(40  CFR  258.50  (a)  and  (e));  ground- 
water monitoring  systems  including 
casing,  number,  depth,  and  spacing  of 
wells  (40  CFR  258.51  (c)  and  (d));  and 
ground-water  sampling  and  analysis 
including  documentation  procedures, 
frequency,  and  ground-water  elevation 
measurements  (40  CFR  258.53  (a),  (c). 
and  (d)). 

5.  Closure  and  post-closure  care 
requirements  including  final  cover 
design  (40  CFR  258.60  (a)  and  (b)),  final 
cover  description  (40  CFR  258.60(c)(1)), 
waste  inventory  and  schedule  (40  CFR 
258.60(c)  (3)  and  (4)).  beginning  and 
completion  of  closure  (40  CFR  258.60  (f) 
through  (j),  post-closure  care  period  (40 
CFR  258.61  (a)  and  (b)).  and  post- 
closure  plan  and  land  use  (40  CFR 
258.61  (c)(1)  and  (c)(3)). 

6.  Financial  assurance  requirements 
including  applicabiUty  (40  CFR  258.70) 
and  allowable  mechanisms  (40  CFR 
258.74). 

EPA  did  not  approve  the  following 
portions  of  the  State's  MSWLF  permit 
program: 

1.  North  Dakota  will  revise  its 
regulation  and  add  a  "FAA  notification" 
requirement  to  comply  with  Part 
258.10(b)  (airport  safety). 

2.  North  Dakota  will  revise  its 
regulations  to  incorporate  the  Federal 
operating  requirements  for  the  exclusion 
of  hazardous  waste  (40  CFR  258.20), 
explosive  gases  control  including 
monitoring  and  detection/remediation 
(40  CFR  258.23  (b)  and  (c)).  and 
recordkeeping  (40  CFR  258.29). 

3.  North  Dakota  will  revise  its 
regulations  to  incorporate  the  Federal 
design  criteria  relative  to  protection  of 
ground-water  (40  CFR  258.40  (a),  (c). 
and  (d)). 

4.  North  Dakota  will  revise  its 
regulations  to  incorporate  the  Federal 
ground-water  monitoring  requirements, 
including  no-migration  demonstrations, 
scheduling,  and  alternative  schedules 
(40  CFR  258.50(b)  through  258.50(d)); 
number,  depth,  and  location  of  wells, 
and  the  use  of  multiunit  ground-water 
systems  (40  CFR  258.51  (a)  and  (b)); 
ground-water  sampling  analytical 
methods  (40  CFR  258.53(b)); 
background  and  statistical  procedures 
(40  CFR  258.53  (e)  through  (i)); 
detection  monitoring  (40  CFR  258.54); 
assessment  monitoring  (40  CFR  258.55); 
assessment  of  corrective  measures  (40 
CFR  258.56);  selection  of  remedy  (40 
CFR  258.57);  and,  implementation  of  ih*.' 


corrective  action  program  (40  CFR 
258.58). 

5.  North  Dakota  will  revise  its 
regulations  to  incorporate  the  Federal 
closure  and  post-clo,sure  care 
requirements,  sptecificallv  final  cover 
(estimate  (40  CFR  258.60(c)(2)):  State 
notifications  (40  CFR  258.60  (d)  and  (e)); 
pust-closure  contact  (40  CPT? 
258.61(c)(2));  and  State  notifications  (40 
CFR  258.61  (d)  and  (e)). 

fl.  North  Dakota  will  mvise  its 
ittgulations  to  incorporate  financial 
assurance  requirements  for  closure, 
post-closure,  and  corrective  action  (40 
CFR  258.71  through  258.73). 

On  August  25, 1994.  the  State  of 
North  Dakota  submjiled  an  application 
tor  full  program  adequacy 
(letormination.  EPA  reviewed  North 
Dakota's  application  and  tentatively 
detomiined  that  all  portion  of  the  State's 
.Subtitle  D  program  will  ensure 
c;ompIiance  with  the  revised  Federal 
('riteria. 

Although  RCRA  doc»s  not  require  EPA 
to  hold  a  public  hearing  on  a 
iletemiination  to  approve  a  State/Tribes 
MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  tlie 
Region  or  callini;  the  contact  within  30 
days  of  the  date  of  publication  of  this 
iiotice.  the  Region  will  hold  a  hearing 
(in  January  12,  1995  at  the  North  Dakota 
Department  of  Health  Environmental 
Training  Center.  2639  East  Main 
.•\ venue,  Bismarck.  North  Dakota  58501 
at  10:00  a.m. 

At  a  meeting  planned  for  late 
December  1994.  the  North  Dakota  State 
Health  Council  is  expected  to  approve 
changes  concerning  proposed 
amendments  to  the  North  Dakota 
Administrative  Code.  Article  33-20. 
Solid  Waste  Management  and  Land 
Protection  rules. 

At  another  meeting  planned  for  mid- 
April  1995,  the  North  Dakota  State 
Health  Council  is  expected  to  approve 
changes  concerning  proposed 
amendments  to  the  North  Dakota 
Administrative  Code,  Article  33-16. 
Standards  for  Quality  of  Ground-water 
Rules. 

If  the  State  takes  the  necessary  actions 
to  bring  the  ground-tvater  protection 
(design),  ground-water  monitoring,  and 
corrective  action  portions  of  their  rules 
into  full  compliance  with  Federal 
Criteria.  EPA  is  proposing  full  program 
approval  for  the  State  of  North  Dakota. 
If  the  State  of  North  Dakota  does  not 
take  the  above  actions.  EPA  will  not 
approve  their  ground- water  protection, 
ofound-water  monitoring,  and  corrective 


action  requirements,  and  a  partial 
program  approval  will  be  issued. 

North  Dakota  has  not  asserted 
juri.sdiction  over  "Indian  Coimtry"  in  its 
application  for  adequacy  determination. 
Accordingly,  this  approval  does  not 
extend  to  lands  within  "Indian 
Counfrj'"  in  North  Dakota.  Until  EPA 
approves  a  State  or  Tribal  MSWLF 
permitting  program  in  North  Dakota  for 
any  part  of  "Indian  Coimtry."  as  defined 
in  IBU.S.C.  1151.  the  requirements  of 
40  CFR  part  258  will,  after  October  9. 
1993.  automatically  apply  to  that  area. 
Thereafter,  the  requirements  of  40  CFR 
part  258  will  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  any 
part  of  "Indian  Country"  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSWLF  permitting  program. 

EPA  will  consider  all  pubUc 
comments  on  its  tentative  determination 
received  during  tlie  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  bo  the  basis  for  a  determination  of 
inadequacy  for  North  Dakota's  program. 
EP.^  will  make  a  final  decision  on 
whether  or  not  to  approve  North 
Dakota's  program  and  u-ill  give  notice  of 
it  in  the  Federal  Register,  'fhe  notice 
will  include  a  summary  of  the  reasons 
for  the  final  determination  and  a 
response  to  all  major  comments. 

Section  4005(a)  of  RCR.'V  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  Criteria  in 
40  Cf"R  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  Criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  bo  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9.  1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budge^t 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
tentative  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  Tliis  proposed  notice, 
therefore,  does  not  require  a  regulator} 
flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  serf  ions  2002.  40O5.  and  4010  of 


.the  Solid  Waste  [disposal  Act  as  ai7iend»*d:  42 
U.S.C  6912.  694S.  and  6949(a). 

Dated:  Novemhcr  14.  1994. 
lack  McGraw, 

Acting  Refgionai  Administrator 
jFR  Do<;  94-28963  Filed  11-23-94;  8:45  am| 

BILUNG  CODC  eS<0-60-P 

[FRL-S111-«1 

42  U.S.C.  Section  122(g);  Proposed 
Settlement  of  Administrative  Order  By 
Consent 

agency:  Environmental  Protection 

Agency  (U.S.  EPA). 

ACTION:  Proposed  De  Minimis 

Settlement. 

SUMMARY:  U.S.  EPA  is  proposing  to 
settle  a  claim  under  Jiection  122  of 
CERCLA  with  de  minimis  potentially 
responsible  parties  for  costs  that  have 
been  incurred  during  removal  activities 
at  the  Great  Lakes  Asphalt  Facility  in 
Boone  County,  Indiana.  One  hundred 
and  eighty-three  (183)  Respondents 
have  agreed  to  pay  a  total  of 
$601,355.86.  The  money  will  he  used  to 
reimburse  the  U.S.  EPA  for  costs 
incurred  during  U.S.  EP.A.'s  removal 
actions  at  the  Facility.  In  addition,  the 
Respondents  pay  to  the  State  of  Indiana 
:  $40,761.14  and  $40,000  for  natural 
resource  damages.  This  action  is  being 
taken  to  settle  all  liability  related  to  the 
Great  Lakes  Asphalt  Facility  with  the 
Respondents  pursuant  to  the  intent  of 
Section  122(g)  of  CERCLA.  as  amended. 
DATES:  Comments  on  this  proposed 
settlement  must  be  received  on  or  before 
December  27.  1994. 
ADDRESSES:  A  copy  of  the  proposed 
S(?ttleincnt  is  available  at  the  following 
address  for  review:  (It  is  recommend 
that  you  telephone  Peter  Felitti  at  (312) 
886-7157.  before  visiting  the  Region  V 
Office).  U.S.  Environmental  Protection 
Agency.  Region  V.  Office  of  Superfund. 
Remedial  and  Enforcement  Response 
Branch.  77  West  Jackson  Street. 
Chicago.  Illinois  60604-3590. 

Comments  on  the  proposed  settlement 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible) 
Peter  Felitti,  Assistant  Regional 
Counsel.  Office  of  Regional  Counsel. 
U.S.  Eiivironmental  Protection  Agency. 
Region  V.  77  West  Jackson  Street. 
Chicago.  Illinois  60604-3590.  (312) 
886-7157, 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Felitti.  Office  of  Regional  Counsel, 
at  (312)886-7157. 

SUPPLEMENTARY  INFORMATION:  The  Great 
Lakes  Asphalt  Facility,  was  originally 
an  asphalt  production  faciHty.  In  1979     ^ 
and  1982.  the  use  of  several  tanks  on  the 
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Facility  were  leased  to  the  operators  of 
the  Enviro-Chem  Site  for  the  storage  of 
"synthetic  fuel".  On  May  10. 1989.  the 
Emergency  Response  Branch  of  the 
Indiana  Department  of  Environmental 
Management  was  notified  of  a  release  at 
the  Facility.  The  release  flowed  north  to 
contaminate  the  soil,  a  drainage  system, 
a  waterway  and  entered  Eagle  Creek. 
U.S.  EPA  was  notified  on  the  day  of  the 
release  and  conducted  cleanup  activities 
at  the  facility.  Removal  activities  were 
completed  by  the  U.S.  EFA's  Emergency 
and  Enforcement  Response  Branch  in 
the  summer  of  1990. 

The  Respondents  are  the  alleged 
generators  of  the  hazardous  substances 
that  were  transshipped  from  the  Enviro- 
Chem  Site  to  the  Great  Lakes  Asphalt 
Facility.  Each  Respondent's  share  of  the 
waste  delivered  to  the  facility  is 
believed  not  to  exceed  1.0  percent  of  the 
total  waste  delivered  at  the  facility. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
Section  122(i)  of  CERCLA  for  comments 
on  the  proposed  settlement.  Comments 
should  be  sent  to  the  Office  of  Public 
Affairs.  U.S.  Environmental  Protection 
Agency,  Region  V.  77  West  Jackson 
Street,  Chicago.  Illinois  60604-3590. 
Valdas  V.  Adamkus, 
Fegional  Administrator — Region  V, 
Environmental  Protection  Agency. 
[FR  Do( .  94-28964  Filed  11-23-94;  8:45  am] 
BILLING  COOE  6S60-S0-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  aj.   ^ement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011479. 

Title:  Serpac  Service. 

Parties: 

Compania  Sudamericana  de  Vapores 
S.A. 


Flota  Mercante  Grancolombiana 
Hamburg  Sudamerikanische 
Dampschifffahrts — Gesellschaft 
Eggert  &  Amsinck  d/b/a  Columbus 
Line 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  deployment  and  utilization 
of  vessels,  rationalization  of  sailings, 
and  the  chartering  of  space  from  each 
other.  The  parties  may  also,  on  a 
voluntary  basis  and  subject  to  the  terms 
and  conditions  of  any  conference,  rate, 
discussion  or  other  such  agreement  in 
the  trade  to  which  any  party  may  be  a 
member,  discuss  and  agree  upon  any 
rates  or  rate  policy  or  service  items, 
service  contracts  and  tariffs.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  224-200259-010. 

Title:  Jacksonville  Port  Authority/ 
Crowley  American  Transport,  Inc. 
Terminal  Agreement. 

Parties:  Jacksonville  Port  Authority 
Crowley  American  Transport,  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  18, 1994. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  94-28990  Filed  11-23-94;  8:45  am] 

BILLING  COOE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  §81 7(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  C.F.R. 
Part  540,  as  amended: 

Gold  Star  Cruises  of  Galveston,  L.C., 
Lucky  Star  Cruises.  L.C.,  and  Sea 
Ways  Maritime  Company,  2875  NW. 
191st  Street,  Suite  600,  Aventura, 
Florida  33180 

Vessel:  STAR  OF  TEXAS 
Dated:  November  18, 1994. 

Joseph  C.  Polking, 

Secretar}'. 

IFR  Doc.  94-28991  Filed  11-23-94;  8:45  am) 

BILLING  CODE  (730-01-P 


[Fact  Finding  Investigation  No.  21] 

Activities  of  the  Trans-Atlantic 
Agreement  and  Its  Memt}ers;  Hearing 

Pursuant  to  Commission  Order  issued 
July  27, 1994.  instituting  Fact  Finding 
Investigation  No.  21  ("the  Fact  Finding 
Order"),  notice  is  hereby  given  that  the 
Investigative  Officers  wall  conduct  a 
hearing  concerning  various  activities 
and  practices  by  the  Trans-Atlantic 
Agreement  ("TAA")  and  its  members 
which  are  alleged  to  be  anticompetitive 
or  otherwise  violative  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app.  1701  et  spq. 
The  Investigative  Officers  will  take 
testimony  under  oath,  and  receive 
documents  in  evidence,  as  appropriate. 
In  the  discretion  of  the  Investigative 
Officers,  portions  of  this  hearing  may  bo 
conducted  in  non-public  session,  as 
authorized  by  the  Fact  Finding  Order. 

Hearings  in  Fact  Finding  Investigation 
No.  21  will  be  conducted  in 
Washington.  DC,  at  the  following 
location:  Federal  Maritime  Commission. 
Hearing  Room  No.  1,  800  North  Capitol 
St.,  NW.,  Washington.  DC  20573. 

The  hearings  will  commence  in 
public  session  at  10:00  a.m.  on 
November  29,  1994  and  may  be 
conducted  on  subsequent  days  at  the 
same  location,  as  appropriate. 

Interested  persons  desiring  to  testify 
should  contact  any  of  the  Investigative 
Officers  designated  by  the  Commission 
at  the  address  noted  below. 
Charles  L.  Haslup, 
Investigative  Officer. 

[FR  Doc.  94-20073  Filed  11-23-94;  8:45  ,iml 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Associated  Banc-Corp;  Notice  of 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.      ■ 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducte<l 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  9, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Assoeiated  Banc-Corp,  Green  Bay, 
Wisconsin;  to  engage  de  novo  through 
its  wholly-owned  subsidiary  Associated 
Trust  Company  of  Illinois,  Inc.,  Chicago, 
Illinois,  in  trust  company  functions  in 
the  state  of  Illinois,  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-29038  Filed  11-23-94;  8:45  am] 
BILLING  COOE  6210-01-F 


Centura  Banks,  Inc.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  19.  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Centura  Banks.  Inc.,  Rocky  Mount, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  Cleveland  Interim 
Bank.  Shelby,  North  Carolina  (successor 
by  conversion  to  Cleveland  Federal 
Bank,  a  savings  bank). 

2.  Triangle  Bancorp,  Inc.,  Raleigh, 
North  Carolina;  to  merge  with  Atlantic 
Community  Bancorp.  Inc.,  Rocky 
Mount,  North  Carolina,  and  thereby 
indirectly  acquire  Unity  Bank  &  Trust 
Company,  Rocky  Mount,  North 
Carolina. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  November  18, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-29039  Filed  11-23-94:  8:45  am) 
BILUNG  COOE  6210-01-F 


David  J.  Dalrymple,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  19.  1994. 


A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  David  J.  Dalrymple;  Robert  H. 
Dalrymple;  and  Mary  E.  Dalrymple,  all 
of  Elmira,  New  York;  to  acquire  17.13 
percent  of  the  voting  shares  of  Chemung 
Financial  Corporation,  Ebnira,  New 
York,  and  thereby  indirectly  acquire 
Chemung  Canal  Trust  Company,  Elmira. 
New  York. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Dr.  Patrick  L  and  Mary  L  Schelle, 
both  of  Lewistowm,  Montana;  to  acquire 
an  additional  5.00  percent,  for  a  total  of 
10.57  percent,  of  the  voting  shares  of 
Buffalo  Bancshares,  Inc.,  Buffalo. 
Oklahoma,  and  thereby  indirectly 
acquire  Oklahoma  State  Bank,  Buffalo. 
Oklahoma. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  fames  W.  Robertson,  as  trustee, 
Houston,  Texas;  to  acquire  19.28 
percent  of  the  voting  shares  of  Texas 
Gulf  Bancshares,  Inc.,  Freeport,  Texas, 
and  thereby  indirectly  acquire  Texas 
Gulf  Bank  N.A..  Freeport.  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  Ronald  H.  Gabriel,  as  trustee.  Los 
Angeles,  California;  to  acquire  72.97 
percent  of  the  voting  shares  of  Garfield 
Bank.  Montebello,  California. 

Board  of  Governors  of  the  Federal  Reser\-e 
System.  November  18,  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-29040  Filed  11-23-94:  8:45  ami 
BILUNG  COOE  6210-01-F 


The  Bank  of  Montreal;  Application  To 
Engage  in  Nonbanking  Activities 

The  Bank  of  Montreal,  Toronto. 
Canada,  has  applied  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  (BHC  Act)  and 
§  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3))  to  retain  its 
interest  in  Bums  Fry  and  Timmins 
Holdings  Inc.,  Chicago,  Illinois  (Burns 
Fry),  and,  subsequent  to  the  merger  of 
the  operating  suJDsidiaries  of  Burns  Frj' 
into  Applicant's  section  20  subsidiary. 
Harris  Nesbitt  Thomson  Securities  Inc.. 
New  York,  New  York  (Harris  Nesbitt).  to 
continue  to  engage  indirectly  through 
Harris  Nesbitt  in  the  following 
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activities:  (1)  providing  investment  and 
financial  advice,  including  financial 
advice  to  Canadian  federal,  provincial, 
and  municipal  governments;  (2) 
providing  securities  brokerage  service 
on  a  discount  and  full-service  basis;  (3) 
underwriting  and  dealing  in  all  types  of 
bank-eligible  securities;  (4)  acting  as 
agent  for  issuers  in  the  private 
placement  of  all  types  of  secairities;  (5) 
appraising  real  estate  and  tangible  and 
intangible  personal  property,  including 
securities;  and  (6)  arranging  commercial 
real  estate  equity  financing.  Applicant 
proposes  to  conduct  these  activities  on 
a  nationwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  without  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  by  order  or  regulation  to  be 
so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory' 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Boeu-d  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  pubhc  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
f^enerally  provide  services  that  are  so 
operationally  or  functionally  similar  to 
the  proposed  activity  as  to  equip  them 
particularly  well  to  engage  in  the 
proposed  activity,  or  that  banks 
generally  provide  services  that  are  so 
integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in 
a  specialized  form.  National  Courier 
Ass'n  V.  Board  of  Governors,  516  F.2d 
1229. 1237  (D.C.  Cir.  1975).  In  addition, 
the  Board  may  consider  any  other  basis 
that  may  demonstrate  that  the  activity 
has  a  reasonable  or  close  relationship  to 
banking  or  managing  or  controJling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  PR  806  (1984). 

Applicant  states  that  the  Board 
previously  has  determined  by  regulation 
that  some  of  the  proposed  activities, 
when  conducted  within  limitations 
established  by  the  Board,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(4)  (providing  investment 
and  financial  advice,  including  financial 
advice  to  Canadian  federal,  provincial, 
and  municipal  governments);  12  CFR 
225.25(b)(15)  (providing  securities 
brokerage  ser\'ice  on  a  discount  and  full- 


service  basis);  12  CFR  225.25(b)(16) 
(underwriting  and  deafing  in  bank- 
eligible  securities);  12  CFR  225.25(b)(13) 
(appraising  real  estate  and  tangible  and 
intangible  personal  property,  including 
securities);  and  225.25(b)(14)  (arranging 
commercial  real  estate  equity  financing). 

Applicant  also  states  that  the  Board 
has  determined  by  order  that  the 
remaining  proposed  activity,  when 
conducted  within  limitations 
established  by  the  Board  in  previous 
orders,  is  closely  related  to  banking.  See 
f.P.  Morgan  &■  Company  Incorporated, 
76  Federal  Reserve  Bulletin  26  (1990), 
and  Bankers  Trust  New  York 
Corporation,  75  Federal  Reserve 
Bulletin  829  (1989)  (acting  as  agent  for 
issuers  in  the  private  placement  of 
securities).  In  addition.  Applicant 
maintains  that  Harris  Nesbitt  may 
provide  execution-only  services  solely 
to  a  single  affiliate,  Nesbitt  Bums  Inc., 
Toronto,  Canada,  for  the  purchase  and 
sale  of  certain  exchange-traded  futures 
contracts  and  options  on  futures 
contracts,  pursuant  to  section  4(c)(1)(C) 
of  the  BHC  Act  (12  U.S.C.  1843(c)(1)(C)). 

Applicant  maintains  that  it  would 
conduct  these  previously  approved 
activities  in  conformance  with  the 
conditions  and  limitations  established 
by  the  Board  in  prior  cases.  For  this 
reason.  Applicant  contends  that 
approval  of  the  application  would  not 
be  barred  by  section  20  of  the  Class- 
Steagall  Act  (12  U.S.C.  377),  which 
prohibits  the  affiliation  of  a  state 
member  bank  vvdth  any  company 
principally  engaged  in  the  underwriting, 
public  sale,  or  distribution  of  seciuities. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  "can  reasonably  be  expected 
to  produce  benefits  to  tbe  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency;  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  12  U.S.C.  1843(c)(8). 
Applicant  states  that  the  proposal  will 
produce  public  benefits  that  outweigh 
any  potential  adverse  effects.  In 
particular.  Applicant  maintains  that  the 
proposal  will  enhance  competition  and 
enable  it  to  offer  its  customers  a  broader 
range  of  services.  In  addition.  Applicant 
states  that  the  proposed  activities  will 
not  result  in  adverse  effects  such  as  an 
undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 


published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  to 
VVilliaan  VV.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  not 
later  than  December  12, 1994.  Any 
request  for  a  hearing  on  this  application 
must,  as  required  by  §  262.3(e)  of  the 
Board's  Rules  of  Procedure  (12  CFR 
262.3(e)),  be  accompanied  by  a 
statement  of  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  appfication  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18,  1994. 
Jennifer  |.  Johnson. 
Deputy  Sccn^tan-  of  the  Board. 
(FR  Doc.  94-29041  Filed  11-23-94;  8:45  &:n) 
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NationsBank  Corporation;  Notice  of 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approv.il 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  *cpet,ted  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
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outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  9. 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  B>Td  Street, 
Richmond,  Virginia  23261: 

1.  NationsBank  Corporation. 
Charlotte,  North  Carolina;  to  engage  de 
now  through  its  subsidiarj'  Greyrock 
Capital  Group  Inc.,  Stamford. 
Connecticut  (formerly  Nations  Financial 
Capital  Corporation.  Stamford. 
Connecticut  (Company))  in  making 
equity  and  debt  investments  in 
corporations  or  projects  designed 
primarily  to  promote  community 
welfare  pursuant  to  §  225.25(b)('6)  of  the 
Board's  Regulation  Y.  Company  will 
engage  in  the  activities  primarily 
through  equity  investments  in  entities 
which  will  own  low-income  housing 
projects  as  defined  in  Section  42(g)(1)  of 
the  Internal  Revenue  Code  of  1986.  or  as 
designated  by  a  Federal.  State,  or 
municipal  agency  or  instrumentality, 
and  in  connection  with  which  the 
owner  is  restricted  as  to  rentals  or 
occupancy  charges  for  some  or  all  of  the 
units  in  the  project.  Company  proposes 
to  invest  in  some  projects  where  only  20 
percent  of  the  units  will  be  subject  to 
rental  or  occupancy  charge  restrictions, 
which  is  the  lowest  threshold  under 
Section  42(g)(1)  of  the  Internal  Revenue 
Coda 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  18, 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretan- of  the  Board. 
[FR  Doc.  94-29042  Filed  11-23-94:  8:45  am) 
BILUNQ  CODE  UIO-OI-F 


Signet  Banking  Corporation, 
Richmond,  VA;  Application  To  Engage 
in  Nonbanking  Activities 

Signet  Banking  Corporation, 
Richmond,  Virginia  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 


U.S.C.  1843(c)(8))  (BHC  Act)  and 
§  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  through  Signet 
Strategic  Capital  Corporation, 
Richmond,  Virginia  (Company),  to 
engage  de  novo  in  providing  investment 
advisory  services  with  respect  to  futures 
and  options  on  futures  on  nonfinancial 
commodities.  Applicant  would  engage 
in  these  activities  on  a  worldwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
or  that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass  'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  mav 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Applicant  maintains  that  the  Board 
previously  has  determined  by  order  that 
providing  investment  advisor}'  services 
with  respect  to  futures  and  options  on 
futures  on  nonfinancial  commodities  is 
closely  related  to  banking.  See  Swiss 
Bank  Corporation, -7  7  Federal  Reserve 
Bulletin  126  (1991);  f.P.  Morgan  &■  Co.. 
Incorporated.  80  Federal  Reserve 
Bulletin  151  (1994).  Applicant  states 
that  Company  only  would  provide 
advisory  services  with  respect  to 
previously  approved  contracts. 
Applicant  also  states  that  Company 
would  provide  investment  advisorj- 
services  in  accordance  with  the 


limitations  of  §§  225.25(b)(19)(i)  &  (ii)  of 
Regulation  Y. 

In  order  to  approve    le  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  §  1843(c)(8). 
Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Applicant  maintains  that 
the  proposal  will  enhance  competition 
and  enable  Applicant  to  offer  its 
customers  a  broader  range  of  products. 
In  addition.  Applicant  states  that  the 
proposed  activities  will  not  result  in 
adverse  effects  such  as  an  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices.. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  bv  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC. 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551.  not  later  than  December  9, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  bv 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifjing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Richmond. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  18, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-29043  Filed  11-23-94;  8:45  ami 
BILUNG  CODE  S210-01-F 


UMB  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nontianking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  9, 
1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorkc,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  UMB  Financial  Corporation.  Kansas 
City,  Missouri;  to  acquire  Scout 
Brokerage  Services,  Inc.,  Kansas  City, 
Missouri,  and  thereby  engage  acting  as 


an  underwriter,  dealer  or  broker  of  U.S. 
Government  and  agency  securities, 
general  obligation  municipal  bonds, 
bankers  acceptances  and  certificates  of 
deposit,  pursuant  to  §  225.25(16)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18, 1994. 
JenniftH-  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-29044  Filed  11-23-94;  8:45  am) 

BILUNQ  CODE  S210-01-f 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  as  amended,  notice  is 
hereby  given  that  a  public  hearing  of  the 
Federal  Accounting  Standards  Advisory- 
Board  will  be  held  on  Tuesday, 
November  29,  1994  from  1:00  to  4:30 
P.M.  and  Wednesday,  November  30, 
1994  from  9:00  A.M.  to  4:30  P.M.  in 
room  7C13  of  the  General  Accounting 
Office,  441  G  St.,  N\V..  Washington,  DC 

The  purpose  of  the  hearing  is  to  hear 
testimony  from  interested  parties  on  the 
recently  issued  Entity  and  Display  and 
Managerial  Cost  Accounting  Standards 
exposure  drafts  (ED's). 

Any  interesled  person  may  attend  the 
hearing  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
pubhc. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St.,  NE.,  Room  1001. 
Washington,  DC  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463,  Section  10(a)(2),  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C. 
app.  section  10(a)(2)  (1988);  41  CFR  101- 
6.1015(1990). 

Dated;  November  21,  1994. 
Ronald  S.  Young, 
Executive  Director. 
IFR  Doc.  94-29099  Filed  11-23-94:  8:45  am| 

BILUNQ  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  HHS  Procurement — Solicitations  and 
Contracts— Extension — 0990-01 15 

This  clearance  request  covers  general 
information  collection  requirements  of 
the  procurement  process  such  as 
technical  proposals  and  statements  of 
work. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses. 

Annual  Number  of  Respondents: 
8415. 

Frequency  of  Response:  One  time. 

Average  Burden  per  Response:  249.68 
hours. 

Estimated  Annual  Burden:  2,101 .005 
hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-1053.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

Dated:  November  10,  1994. 
Dennis  P.  Williams, 
Deputy  Assistant  Secretary,  Budget. 
|FR  Doc.  94-28854  Filed  11-23-94;  8:45  ami 
BILLING  CODE  41S0-04-M 


Centers  for  Disease  Control  and 
Prevention 

Revision  of  Fees  for  Sanitation 
Inspections  of  Cruise  Ships 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service,  HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
revised  fees  for  vessel  sanitation 
inspections  effective  January  1. 1995. 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Anderson,  Chief,  Special 
Programs  Group,  National  Center  for 
Environmental  Health,  CDC,  4770 
Buford  Highway,  NE.,  Mailstop  F-29. 
Atlanta,  Georgia  30341-3724. 
Telephone:  (404)  488-7070. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Background: 

The  fee  schedule  for  sanitation 
inspections  of  passenger  cruise  ships 
currently  inspected  under  the  Vessel 
Sanitation  Program  fVSP)  was  first 
published  in  the  Federal  Register  on 
November  24,  1987  (52  FR  45019),  and 
CDC  began  collecting  fees  on  March  1 . 
1988.  Since  then,  CDC  has  revised  the 
fee  schedule  annually.  This  notice 
announces  fees  effective  Januarj'  1, 
1995. 


The  formula  used  to  determine  the 
fees  is  as  follows: 

Average  cost    Total  Cost  of  VSP 
per  inspection  -  Weighted  No.  of 
Annual  Inspections 
Average  cost  per  inspection  =  Total 
Cost  of  VSP  Weighted  No.  of  Annual 
Inspections 

The  average  cost  per  inspection  is 
multiplied  by  a  size/cost  factor  to 
determine  the  fee  for  vessels  in  each 
size  category.  The  size/cost  factor  was 
established  in  the  proposed  fee  schedule 
published  in  the  Federal  Register  on 
July  17, 1987  (52  FR  27060).  and  revised 
in  a  schedule  published  in  ihe  Federal 
Register  on  November  28, 1989  (54  FR 
48942).  The  revised  cost/factor  is 
presented  below  in  Appendix  A. 

r6CS 

The  fee  schedule  is  presented  in 
Appendix  A  and  will  be  effective 
January- 1,  1995,  through  December  31, 

Size/Cost  Factor 

[Appendix  A] 


1995.  However,  should  there  be  a 
substantial  increase  in  the  cost  of  air 
transportation,  it  may  be  necessary-  to  re- 
adjust the  fees  prior  to  December  31. 
1995,  since  travel  constitutes  a  sizable 
portion  of  the  costs  of  this  program.  If 
such  a  re-adjustment  in  the  fee  schedule 
is  necessary,  a  notice  will  be  published 
in  the  Federal  Register  30  daj-s  prior  to 
the  effective  date. 

Applicability 

The  fees  will  be  applicable  to  all 
passenger  cruise  vessels  for  which 
sanitation  insp)ections  are  conduced  as 
part  of  the  Vessel  Sanitation  Proeram 
CDC. 

Dated:  N'ovember  17. 1994. 
losepli  R.  Carter, 

Actirtg  Associate  Director  for  \4anagemer,t 
and  Operations. Centers  for  Disease  Control 
and  Prevention  (CDC). 


Vessel  size 


Extra  Small 
Small 


Medium 
Large 


Extra  Large 


'|GRT-Gf0ss  Register  tonnage  in  cubic  feet,  as  shown  in  Lloyd's  Register  ol  Sh^jping. 


GRT' 


(<3.00T) 

(3.001-15,000) 

(15,001-30,000) 

(30,001-60,000) 

(>60.000) 


Average 
cost  X 


0.25 

0.5 

1.0 

1.5 

2.0 


Fee  Schedule  January  i,  1995-December  31,  1995 


Vessel  Size 


Extra  Small 

Small 

Medum 

Large 

Extra  Large 


'  GRT-Gross  Register  tonnage  in  cubic  feet,  as  shown  in  Lloyd's  Register  of  Shipping. 


National  Advisory  Council  meeting  on 
December  8-9,  1994,  would  be  open  to 
the  public.  However,  this  meeting  will 
now  include  the  review  and  detailed 
discussion  of  contract  proposals; 
therefore,  a  portion  of  the  meeting,  from 
9:00  a.m.  until  10:00  a.m.  on  December 
8,  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
SAMHSA.  in  accordance  with  5  U.S.C. 
552(b)(c)  (3).  (4),  and  (6).  and  section 
10(d)  of  Public  Law  92-463  (5  U.S.C 
Appendix  2). 


GRJi 


(<3,001) 

(3,001-15,000) 

(15.001-30.000) 

(30,001-60.000) 

(>60,000) 


Fee 


Si. 024 
2.048 
•3.095 
6,143 
8.191 


Inspections  and  reinspections  involve 
the  same  procedure,  require  the  same 
amount  of  time  and  will,  therefore,  be 
rJiarged  at  the  same  rate. 
IFR  Doc.  94-29050  Filed  11-23-94;  8:45  am) 
BILUNG  CODE  4163-1S-4> 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Mental  Health  Services; 
Correction  of  Meeting  Notice 

Public  notice  was  given  in  the  Federal 
Register  on  November  2,  1994,  Vol.  59, 
No.  211.  page  54920,  that  the  Center  for 
Mental  Health  Services  (CMHS) 


Dated:  November  18.  1994. 
Jeri  Lipov, 

Committee  .Manii^mfnt  Officer.  Suhsta.ii  »• 

Abuse  and  Mentai  Heahh  Services 

A  dministraticn . 

IFR  Doc.  94-28953  Filed  11-23-94:  845  an: 

BILLING  CODE  4162-20-P 
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Food  and  Drug  Administration 

[Docket  No.  94N-0196] 

Hazard  Analysis  Critical  Control  Point 
Systems;  Invitation  to  Participate  in  a 
Voluntary  HACCP  Pilot  Program  for  the 
Food  Manufacturing  Industry; 
Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  August  4. 1994  (59  FR 
39771).  The  document  announced 
FDA's  intention  to  conduct  a  pilot 
program  in  which  volimteers  from  the 
food  manufacturing  industry  will  use 
the  Hazard  Analysis  Critical  Control 
Points  (HACCP)  system.  The  document 
inadvertently  listed  the  incorrect 
address  for  submitting  letters  of  interest. 
This  document  corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Kvenberg.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-10),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-205-4010. 

In  FR  Doc.  94-18969.  appearing  on 
page  39771.  in  the  Federal  Register  of 
August  4,  1994.  the  following 
corrections  are  made: 

1.  On  page  39771.  in  the  third 
column,  imder  the  caption 
"ADDRESSES",  the  words  "Office  of 
Policy,  Planning,  and  Strategic 
Initiatives  (HFS— 4)"  are  corrected  to 
read  "Strategic  Manager  for  HACCP 
Policy  (HFS-10)". 


2.  On  page  39772,  in  the  third 
column,  in  the  last  paragraph,  the  words 
"Office  of  Policy,  Planning,  and 
Strategic  Initiatives  (HFS-4)"  are 
corrected  to  read  "Strategic  Manager  for 
HACCP  Policy  (HFS-10)". 

Dated:  November  17, 1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-28950  Filed  11-23-94;  8:45  ami 
84LUNG  CODE  4160-01-F 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Thursday, 
November  10.  1994. 

(Call  PHS  Reports  Clearance  Officer 
on  202-690-7100  for  copies  of  request). 

1.  Survey  of  1994  Hospital 
Development  Activities  of  Organ 
Procurement  Organizations — New — 
Organ  procurement  organizations 
(OPOs)  vary  widely  in  their  rates  of 
organ  donors  per  million  population 
and  other  measures  of  performance. 
Targeted  hospital  development 
activities  may  improve  OPO 
performance.  This  survey  of  all  OPOs 
will  enable  the  Division  of  Organ 
Transplantation  to  assess  the  influence 


of  specific  hospital  development 
activities  on  OPO  performance. 
Respondents:  Non-profit  institutions. 
Small  businesses  or  organizations. 
Number  of  Respondents:  66;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  1  hour;  Estimated 
Annual  Burden:  66  hours. 

2.  Evaluation  of  the  Comprehensive 
Mental  Health  Services  Program  for 
Children — New — ^The  Comprehensive 
Community  Mental  Health  Services 
Program  for  Children  with  Serious 
Emotional  Disturbances  supports  the 
development  of  more  accessible  and 
appropriate  services  for  children  and 
adolescents  with  serious  emotional, 
behavioral  or  mental  disorders  in  1 9 
sites.  The  evaluation  will  be  conducted 
for  a  five-year  period  in  all  sites  and 
will  collect  process  and  outcome  data, 
using  MIS  data,  standardized 
assessment  instruments  and  qualitative 
data.  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
17,720;  Number  of  Responses  per 
Respondent:  4.66;  Average  Burden  per 
Response:  0.156  hour;  Estimated  Annual 
Burden:  12,864  hours. 

3.  Abbreviated  New  Drug  Application 
Regulations;  Patent  and  Exclusivity 
Provisions,  Final  Rule — New — These 
regulations  provide  instructions  on  how 
to  file  patent  information,  request 
market  exclusivity,  and  describe  the 
Food  and  Drug  Administration's 
guidelines  regarding  patents  and 
exclusivity.  Respondents:  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 


Title 


Reporting: 

314.50(1) 

314.5O0) 

314.52 

314.53 

31 4.54  ..„„.„....„............„„...„..„ „. 

31 4.70  ZL.ZZZ"'"Z..^'ZZ'""'""ZZ 

314.94(a)(12) A 

314.95 „ 

314.107 „ 

Estimated  total  annual  burden:  1 ,529  tiours. 


No.  of  re- 
spond- 
ents 

No.  of  re- 
sponses 
per  re- 
spondent 

Average 
burden 
per  re- 
sponse 
(hours) 

8 

2 

50 

2 

30 

8 

200 

1 

10 

1 

43 

1 

215 

2 

30 

16 

10 

1 

4.  Evaluation  of  the  Community- 
Based  Mosquito  Control  Programs  for 
Dengue  Hemorrhagic  Fever  (DHF) 
Prevention  and  Control  at  the  San  Juan 
Laboratories,  Puerto  Rico — New — ^The 
information  generated  from  this 
evaluation  project  will  be  used  to 


improve  the  DHF  prevention  program  in 
Puerto  Rico,  and  programs  modeled 
after  the  Centers  for  Disease  Control 
(CDC)  program  in  other  countries  in  the 
Americas.  The  lessons  learned  from  this 
evaluation  would  be  of  great  use  for 
similar  situations,  regarding  dengue  in 


other  countries,  or  situations  involving 
the  emergence  of  other  new  diseases,  or 
diseases  that  are  changing  in 
epidemiologic  pattern.  Respondents: 
Individuals  or  households; 
Respondents:  1,500;  Number  of 
Responses  per  Respondent:  1;  Average 


Burden  per  Response:  .68  hour; 
Estimated  Annual  Burden:  1,022  hours. 

5.  OMAR  Quick  Launch  Physician 
Practice  Survey— 0925-0367  (Extension 
no  change)— The  Office  of  Medical 
Applications  of  Research  (OMAR)  will 
conduct  surveys  of  physicians  to 
evaluate  changes  in  their  practice 
behavior  related  to  biomedical 
technologies  that  are  assessed  in 
Consensus  Development  Conferences 
(CDC).  For  each  CDC.  identical  survevs 
will  be  conducted  at  three  times:  one 
year  before,  just  before,  and  one-year 
following  a  CDC.  Respondents: 
Individuals  or  households,  Businesses 
•or  other  for-profit.  Small  businesses  or 
organizations.  Total  Annual  Burden:  1 
hour.* 

'Note:  This  is  a  concept  approval,  only. 
Under  terms  of  the  current  approval, 
quest  ion  n.iires  for  each  CDC  survey  must  be 
subraittud  to  OMB  for  approval.  OMB  has 
agreed  to  give  those  submissions  an 
f  xptidited  30-day  review. 

6.  Evaluation  of  Tuberculosis 
Outreach  Worker  Activities— New— 
This  sur\'ey  is  a  necessary  step  prior  to 
developing  a  plan  to  evaluate  the 
outreach  activities  of  State  and  local 
tuberculosis  control  programs.  The 
purpose  of  this  project  is  to  describe  the 
outreach  activities  and  outreach 
workers,  this  will  be  accomplished  by 
conducting  a  mail  survey  of  State  and 
local  tuberculosis  control  programs. 
Respoftdents:  State  or  local 
governments;  Number  of  Respondents: 
64;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  2.65  hours;  Estimated  Annual 
Burden:  170  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  davs  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Sharmah  Koss,  Human 
Resources  and  Housing  Branch.  New 
Exocutive  Office  Building,  room  10235. 
Washington,  DC  20503. 

DaJed:  November  11,  1994. 
James  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
Heaitb  Planning  and  Evaluation. 
[PR  Doc.  94-29184  Filed  11-23-94;  8:43  ami 
BILUNQ  CODE  4160-17-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  fist 
of  information  collection  packages  that 


have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
.     Law  96-5 1 1 ,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  CMB  since  the 
last  Ust  was  published  in  the  Federal 
Register  on  Friday,  October  21, 1994. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package.) 

1.  Notice  of  Proposed  Rulemaking 
Concerning  Wage  Reports  andPension 
Information— 0960-NEW.  The 
information  provided  in  connection 
wi»h  OR-418P  is  used  by  the  Social 
Security  Administration  to  identify  the 
requester  of  pension  plan  information 
and  ascertain  that  the  individual  is 
entitled  to  the  data  we  provide.  The 
respondents  are  requesters  of  pension 
plan  information. 

Number  of  Respondents:  2.280. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  1 .1 40. 

2.  Final  regulation  at  20  CFR  401 .600 
regarding  the  Social  Security 
Administration's  (SSA's)  Blood  Donor 
Locator  Service  (BDLS)— 0960-0501. 
The  information  obtained  by  OR-209F 
is  used  by  SSA  to  notify  the' States  or 
authorized  blood  donation  facilities  that 
a  donor  may  be  infected  with  the 
Human  Immunodeficiency  Virus. 
Respondents  are  States  or  other 
authorized  blood  donation  facilities 
which  have  entered  into  an  agreement 
with  SSA  to  participate  in  the  BDLS  by 
providing  this  information. 

Number  of  Respondents:  10. 
Frequency  of  Response:  5. 
Average  Burden  Per  Response:  15 
minutes. 
Estimated  Annual  Burden:  13  hours. 
3.  Application  for  Retirement 
Insurance  Benefits — 0960-0007.  The 
information  on  form  SSA-1  is  used  by 
the  Social  Security  Administration  to 
determine  an  individual's  entitlement  to 
retirement  insurance  benefits.  The 
respondents  are  claimants  for  those 
benefits. 
Number  of  Respondents:  1,560.000. 
Frequency  of  Response:  1. 
y^verage  Burden  Per  Response:  10.5. 
Estimated  Annual  Burden:  273,000 
hours. 

4.  Child  Relationship  Statement — 
0960-0116.  The  information  on  Form 
SSA-2519  is  used  by  the  Social  Security 
Administration  to  entitle  children  to 
benefits  under  the  deemed  relationship 
provision.  The  respondents  are 
individuals  who  have  knowledge  of  a 
child's  relationship  to  the  insured 
worker. 
Number  of  Respondents:  50.000. 


Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  1 5 
minutes. 

Estimated  Annua}  Burden:  12,500 
hours. 

5.  Request  To  Have  Supplemental 
Security  Income  Overpayment  Withheld 
From  My  Social  Security  Benefits — 
0960-NE\V.  The  information  on  form 
SSA-730-U2  will  be  used  by  the  Social 
Security  Administration  to  verify  that  a 
request  has  been  made  of  a  beneficiary 
to  recover  an  SSI  overpayment  from  his 
or  her  Title  II  benefits  and  that  the 
request  was  freely,  voluntarily  and 
knowingly  made. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  833.3 
hours. 

6.  Phj-sioan's/Medical  Officer's 
Statement  of  Patient's  CapabiUty  to 
Manage  Benefits — 0960-0024.  The 
information  on  form  SSA-787  is  used 
by  the  Social  Seciu-ity  Administration  to 
determine  the  individual's  capability  or 
lack  thereof  in  handling  his  or  her  own 
benefits.  The  information  also  provides 
leads,  if  necessary,  for  SSA  to  follow  up 
on  in  selecting  a  representative. 

Number  of  Respondents:  120.000. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  10 
minutes. 
Estimated  Annual  Burden:  20,000. 

7.  Public  Service  Announcements— 
0960-NEW.  These  forms  accompany 
public  service  armouncements  of  up  to 
60  seconds  which  are  sent  out  to  radio 
and  television  (TV)  stations  to  better 
inform  the  public  about  the  programs  of 
the  Social  Security  Administration 
(SSA).  The  information  on  the  various 
forms  is  used  by  SSA  to  determine 
which  spots  are  played,  how  often,  their 
effectiveness,  and  the  need  for  more 
local  armouncements.  The  forms  are 
completed  and  returned  to  a  contractor 
who  works  for  SSA  bv  the  receiving 
radio  or  TV  station. 

Number  of  Respondents:  1 .044. 

Frequency  of  Response:  4. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  139  hours. 

8.  Work  Reintegration  Study — 0960- 
NEW.  The  information  on  the  two  forms 
used  in  this  study  will  aide  the  Social 
Security  Administration  in  determining 
what  steps  it  can  take  to  help 
beneficiaries  who  are  disabled  due  to  a 
back  condition  to  return  to  work. 

Number  of  Respondents:  2.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1  hour. 

Estimated  Annual  Burden:  2,000 
hours. 
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CMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget,  OIRA,  New 
Executive  Office  Building,  Room  10230, 
Washington,  DC  20503. 

Dated:  November  18, 1994. 
Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 

Administratioii. 

[FR  Doc.  94-29055  Filed  11-23-94;  8:45  am) 

BILLING  0006  4190-29-P 


Agreement  on  Social  Security  Between 
the  United  States  and  Greece;  Entry 
Into  Force 

The  Commissioner  of  Social  Security 
gives  notice  that  an  agreement 
coordinating  the  United  States  (U.S.) 
and  Greek  social  security  systertis  is 
effective  beginning  September  1,  1994. 
The  agreement  with  Greece,  which  was 
signed  on  June  22, 1993,  is  similar  to 
U.S.  social  security  agreements  already 
in  force  with  sixteen  other  countries — 
Austria,  Belgium,  Canada,  Finland. 
France,  Germany.  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Norway. 
Portugal.  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom.  Agreements  of 
this  type  are  authorized  by  section  233 
of  the  Social  Security  Act. 

Like  the  other  agreements,  the  U.S.- 
Greek agreement  eliminates  dual  social 
security  coverage — the  situation  that 
occurs  when  a  person  from  one  country 
works  in  the  other  country  and  is 
required,  along  with  his  employer,  to 
pay  social  security  taxes  to  both 
countries  on  the  same  earnings.  Under 
the  U.S.-Greek  agreement,  a  worker  who 
is  sent  by  an  employer  in  the  United 
States  to  work  in  Greece  for  5  years  or 
less  remains  covered  only  by  the  U.S. 
system.  The  agreement  includes 
additional  rules  that  eliminate  dual  U.S. 
and  Greek  coverage  in  other  work 
situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
benefit  rights  because  they  have  divided 
their  careers  between  the  two  countries. 
Under  the  agreement,  workers  may 
qualif>'  for  partial  U.S.  or  Greek  benefits 
based  on  combined  (totalized)  work 
credits  from  both  countries. 

Individuals  who  wish  to  obtain  copies 
of  the  agreement  or  want  more 
information  about  its  provisions  may 
WTite  to  the  Social  Security 
Administration,  Office  of  International 


Policy.  Post  Office  Box  17741, 
Baltimore,  Maryland  21235. 

Dated:  November  8, 1994. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

[FR  Doc.  94-29054  Filed  11-23-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-94-3683;  FR-356a-N-06] 

Announcement  of  Funding  Awards  for 
Fair  Housing  Initiatives  Program- 
Fiscal  Year  1993 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACTION:  Announcement  of  Funding 

Awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  FY  1993  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Program  (FHIP).  The  purpose 
of  this  document  is  to  armounce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  be  used  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 
FOR  FURTHER  INFORMATION  CONTACT: 
)acquelyn  J.  Shelton.  Director.  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs.  Room  5234.  451  Seventh 
Street.  S.W.,  Washington,  DC  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-3216. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Title  VIII 
of  the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C.  3601-19  (The  Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urban  Development  with 
responsibility  to  accept  and  investigate 
complaints  alleging  discrimination 
based  on  race,  color,  religion,  sex. 
handicap,  familial  status  or  national 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 
Housing  Act  directs  the  Secretary  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 
cooperate  with  and  render  technical 
assistance  to  public  or  private  entities 
carrying  out  programs  to  prevent  and 


eUminate  discriminatory  housing 
practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987, 
42  U.S.C.  3616  note,  established  the 
FHIP  to  strengthen  the  Department's 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
foundat  24CFRPart  125. 

The  FHIP  has  four  funding  categories: 
the  Administrative  Enforcement 
Initiative,  the  Education  and  Outreach 
Initiative,  the  Private  Enforcement 
Initiative,  and  the  Fair  Housing 
Organizations  Initiative. 

In  a  NOFA  published  in  the  Federal 
Register  on  December  22,  1993  (58  FR 
68000),  the  Department  announced  the 
availability  of  $8.8  miUion  in  funds  for 
FHIP.  On  February  25,  1994  (59  FR 
9235).  HUD  published  a  notice  that 
made  an  additional  $800,000  available, 
for  a  total  of  $9.6  million  in  FY  1993 
funding.  To  ensure  that  sufficient  time 
was  available  for  full  consideration  to  be 
given  to  applications  under  the  FY  1993 
FHIP  Affirmative  Fair  Housing 
Marketing  Reinvention  Lab  Project 
NOFA  (June  16. 1994.  59  FR  31072).  the 
Department  replaced  the  $1  million  of 
FY  1993  Education  and  Outreach 
Initiative  funds  made  available  under 
that  NOFA  with  $1  million  in  FY  1994 
Education  and  Outreach  Initiative  funds 
in  a  notice  published  on  August  9.  1994 
(59  FR  40599).  The  $1  miUion  in  FY 
1993  Education  and  Outreach  Initiative 
funds  from  the  Affirmative  Fair  Housing 
Marketing  Reinvention  Lab  Project 
NOFA  were  instead  made  available  to 
fund  additional  eligible  Education  and 
Outreach  Initiative  applicants  under  the 
FY  1993  FHIP  NOFA.  and  to  complete 
the  funding  of  grantees  under  that 
NOFA  who  were  only  partially  funded. 

A  notice  published  on  July  14. 1994 
(59  FR  35942)  fisted  the  bulk  of  the 
awards  made  under  FY  1993  FHIP 
NOFA.  This  notice  announces  the 
additional  FY  1993  FHIP  NOFA 
Education  and  Outreach  Initiative 
applicants  funded  as  a  result  of  the 
August  9. 1994  notice.  In  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235.  approved  December  15. 
1989),  the  Department  is  publishing 
details  concerning  the  recipients  of 
funding  awards,  as  follows  below. 


Fiscal  Year  1993  Fair  Housing  Initiatives  Program  Supplemental  Awards 


Education  and  outreach  initiative— national  program  component- 
National  Puerto  Rican  Coalition,  1700  K  Street  NW— Suite  500 
Washington,  DC  20006. 

Education    and    outreach    initiative— regional/local/community-twsed 
component: 

New  York  State  Division  of  Human  Rights.  55  W  125  St    13th 

Floor.  New  York,  New  York  1 0027. 
Michigan  Department  of  Civil  Rights,  1200  Sixthly  venue  Detroit 

Michigan  48226. 


Applicant  name  and  address 


Roberto  Nazario,  202-223-3915 


Margarita  Rosa.  212-961-8790  .... 

Nanette  Lee  Reynolds.  313-256- 
2578. 


Con- 
tact 

narrte 
and 

phone 

nurrv 
t>er 


Region 
Sirigle 

Of 

multi- 
year 
fundirig 


Amount  re- 
quested 

(amount  for 
only  first  year 

reflected  for 
multiyear 
projects) 


3200,000 

79.535 
117,435 


Dated:  November  11,  1994. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FRDoc.  94-28996  Filed  11-23-94:  8:45  am] 
BILUNG  COOE  4210-28-^ 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3778-N-1 2] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutifized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202) 
708-1226;  TDD  nimiber  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 


and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  \'ational 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD: 

(1)  hs  intention  to  make  the  property 
available  for  use  to  assist  the  homeless; 

(2)  Its  intention  to  declare  the 
property  excess  to  the  agency's  needs;  or 

(3)  A  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  July  Breitman.  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service.  HHS,  room  17A-10,  5600 
Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 


governing  this  program.  56  FR  23789 
(May  24.  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  mav,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available,  or  suitable/unavailable. 
For  properties  fisted  as  suitable/ 
unavailable,  the  landholding  agencv  has 
decided  that  the  property  .annot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuit'ability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  fioor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Dept.  of  Interior: 
Lola  D.  Knight,  Property  Management 
Specialist,  Dept.  of  Interior.  1849  C  St. 
NW.  Mailstop  5512-MIB.  Washington. 
DC  20240;  (202)  208-4080;  Dept.  of 
Transportation:  Ronald  D.  Keefer. 
Director.  Administrative  Services  & 
Property  Management.  DOT.  400 
Seventh  St.  SW.  room  10319. 
Washington,  DC  20590;  (202)  366-}2-i6: 
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Corps  of  Engineers:  Bob  Swieconek. 
Headquarters,  Army  Corps  of  Engineers. 
Attn:  CERE-MC,  Room  4224.  20 
Massachusetts  Ave.  N\V,  Washington. 
DC  20314-1000;  (202)  272-1753;  U.S. 
Navy:  John  J.  Kane,  Deputy  Division 
Director.  Dept  of  Navy.  Real  Estate 
Operations.  Naval  Facilities  Engineering 
Command.  200  Stovall  Street. 
Alexandria.  VA  22332-2300;  (703)  325- 
0474: U.S.  Air  Force:  Bob  Menke.  Area- 
Mi.  Boiling  AFB.  172  Luke  Avenue. 
Suite  104,  Washington,  DC  20332-5113; 
(202)  767-6235;  U.S.  Army:  Elaine 
Sims.  CECPW-FP.  U.S.  Army  Center  for 
Public  Works,  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  355- 
3475;  (These  are  not  toll-free  numbers). 

Dated:  November  18. 1994. 

lacquie  M .  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  11/25/94 

Suitable/Available  Properties 

Buildings  (by  State! 

/Vrizona 

Bldg.  80005 

Fort  Huacfauca 

Sierra  Vista  Co;  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219430245 

Status:  Unutilized 

Comment:  1718  sq.  ft..  1-story,  wood  frame. 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 
Hidg.  80006 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
[.andholding  Agency:  Army 
Property  Number  2194.30246 
Status:  Unutilized 
Comment:  1628  sq.  ft..  l-stor>',  wood  frame. 

most  recent  use — instructional  bldg..  needs 

reptair.  off-site  use  only 

Bldg.  83023 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

L.andholding  Agency:  Army 

Property  Number  219430247 

Status:  IFnutilized 

Conunent:  1648  sq.  ft..  l-stor>-.  wood  frame, 
most  recent  use — instructional  bldg.,  needs 
repair,  off-site  use  only 

Bldg.  81027 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  8.5635- 

I^ndholding  Agency:  Army 

Property  Number  219430248 

Status:  Unutilized 

Commeat;  2193  sq.  ft.  2-story,  wood  frame, 
most  recent  use — admin.,  needs  repair,  off- 
site  use  only 

Bidg.  81028 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85G35- 

Landholding  Agency:  Army 

Projierty  Number  219430249 

Status:  Unutilized 


Comment:  2193  sq.  ft..  2-story,  wood  frame, 
most  recent  use — admin.,  needs  repair,  off- 
site  use  only 

Bldg.  80111 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219430250 

Status:  Unutilized 

Comment:  2032  sq.  ft.,  1-story,  wood  frame. 
most  recent  use — instructional  bldg.,  needs 
repair,  off-site  use  only 

Colorado 

Bldg.  P-1388 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  8091 3-* 

Landholding  Agency:  Army 

Property  Numhler  219430134 

Status:  Unutilized 

Comment:  240  sq.  ft..  1-story  steel  structure, 
needs  rehab,  secure  area  with  alternate 
access,  off-site  use  only 

Bldg.  T-1827 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  219430135 

Status:  Unutilized 

Comment:  2488  sq.  ft..  1-story  wood 
structure,  needs  rehab,  presence  of 
asbestos,  most  recent  use — e.xchange 
sen-ice  outlet,  off-site  use  only 

Bldg.  T-3565 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  8091 3- 

Landholding  Agency:  Army 

Property  Number  219430136 

Status:  Unutilized 

Comment:  2402  sq.  ft..  1 -story  wood 
structure,  needs  rehab,  presence  of 
asbestos,  most  recent  use — classroom,  off- 
site  use  only 

Bldg.  T-3566 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  219430137 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood 

structure,  needs  rehab,  most  recent  use — 

classroom.  oR'-sile  use  only 
Bldg.  T-3569 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 
Landholding  Agency:  Army 
Property  Number  219430138 
Status:  Unutilized 
Comment:  2488  sq.  ft..  1-story  wood 

structure,  needs  rehab,  presence  of 

asbestos,  most  recent  use — ajjmin.,  off-site 

u.se  only 

Bldg.  T-3572 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  219430139 

Status:  Unutilized 

Comment:  2488  sq.  ft.,  1-story  wood 
structure,  needs  rehab,  presence  of 
asbestos,  most  recent  use — bev.  store 
annex,  off-site  use  only 

Bldg.  T-6048 

Fort  Carson 

Colorado  vSpriugs  Co:  El  Paso  CO  80913- 


Landholding  Agency:  Army 

Property  Number  219430140 

Status:  Unutilized 

Comment:  7528  sq.  ft..  1-story  wood 
structiire,  needs  rehab,  presence  of 
asbestos,  most  recent  use — admin.,  off-site 
use  only 

Bldg.  T-6052 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  Co  80913- 

Landholding  Agency:  Army 

Property  Number  219430141 

Status:  Unutilized 

Comment:  4458  sq.  ft.,  1-story  wood 
structure,  needs  rehab,  presence  of 
ast)estos.  most  recent  use — maint.  shop., 
off-site  u.se  only. 

Bldg.  T-6089 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  Co  80013- 

Landholding  Agency:  Army 

Property  Number  219430142 

Status:  Unutilized 

Comment:  3150  sq.  ft.,  1 -story  wood 
structure,  needs  rehab,  presence  of 
asbestos,  most  recent  use — exchange 
ser\'ice  outlet,  off-site  use  only 

Bldg.  T-6120 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  Co  80913- 

Landholding  Agency:  Army 

Property  Number  219430143 

Status:  Unutilized 

Comment:  4609  sq.  ft.,  1-story  concrete  bloc  k 
structiu*,  needs  rehab,  presence  of 
asbestos,  most  recent  use — printing  plant, 
off-site  use  only 

Bldg.  T-6127 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  Co  80913- 

Landholding  Agency:  Army 

Property  Number  219430144 

Status:  Unutilized 

Cxjirmient;  5280  .sq.  ft,  1-story  wood 
stnicture,  needs  rehab,  presence  of 
asbestos,  most  recent  use — storage,  off-site 
use  only 

Bldg  S-6251 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  Co  8091.3- 

Landholding  Agency:  Army 

Property  Number  219430145 

Status:  Unutilized 

Comment:  23811  sq.  ft.  2-story  concrete 
block  structure,  needs  rehab,  presence  ot 
asbestos,  most  recent  use — admin.,  off-site 
use  only 

Hawaii 

Bldg.  1-119 

Fort  Shafter 

Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number  219430252 

Status:  Unutilized 

Comment:  10205  sq.  ft.,  wood  structure,  some 
termite  damage,  most  recent  use — alwve 
ground  swimming  pool,  off-site  use  only 

Kansas 

Bldg,  184.  Fort  Riley 
Ft  Riley  KS  66442- 
Landbolding  Agency:  Army 
Property  Number  219430146 
Status:  Unutilized 


Comment:  1959  sq.  ft..  1-story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
boiler  plant,  historic  district 

Kentucky 

Bldg.  109 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430150 
Status:  Unutilized 

Comment:  24164  sq.  ft..  2-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
transient  family  quarters 
Bldg.  234 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430152 
Status:  Unutilized 

Comment:  8042  sq.  ft..  2-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  236 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219430153 
Status:  Unutilized 

Comment:  7020  sq.  ft.,  2-stor\'.  needs  repair, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  238 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  2194301.54 
Status:  Unutilized 

Comment:  7020  sq.  ft.,  2-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
Educ.  center,  off-site  use  only 
Bldg.  240 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219430155 
Status:  Unutilized 

Comment:  7020  sq.  ft.,  2-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
educ.  center,  off-site  use  only 
Bldgs.  242,  244 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219430156 
Status:  Unutilized 

Conunent:  7020  sq.  ft.,  2-story,  needs  repair, 
presence  of  ast)estos,  most  recent  use — 
educ.  center,  off-site  use  only 
Blc^.  2104 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430158 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  l-stor>-,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
classroom,  off-site  use  only 
Bldg.  2107 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430160 
Status:  Unutilized 
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Comment;  7528  sq.  ft..  l-stor>'.  needs  repair, 
presence  of  asbestos,  most  recent  use — 
classroom,  off-site  use  only 
Bldg.  2108 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430161 
Status;  Unutilized 

Comment:  3823  sq.  ft..  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
classroom,  off-site  use  only 
Bldg.  2739    - 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency;  Army 
Property  Number  219430163 
Status;  Unutilized 

Comment:  2750  sq.  ft.,  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
office,  off-site  use  only 
Bldg.  2737 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219430164 
Status:  Unutilized 

Comment:  2500  sq.  ft..  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
office,  off-site  use  only 
Bldg.  2951 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency;  Army 
Property  Number  219430165 
Status:  Unutilized 

Comment:  2500  sq.  ft.,  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
office,  off-site  use  only 
Bldg.  2230 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- . 
Landholding  Agency:  Army 
Property  Number  219430166 
Status:  Unutilized 

Comment:  5310  sq.  ft..  2-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  2788 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number;  219430167 
Status:  Unutilized 

Comment:  1813  sq.  ft.,  l-stor>-,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  3184 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430168 
Status;  Unutilized 

Comment:  2625  sq.  ft.,  l-storj'.  needs  repair, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  6412 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency;  Army 
Property  Number  219430169 
Status;  Unutilized 

Comment:  10944  sq.  ft.  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only 


Bldg.  6126 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency:  Armv 
Property  Number  219430170 
Status;  Unutilized 

Comment;  3376  sq.  ft.,  l-stor\',  needs  repair, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  2756 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency;  Army 
Property  Number;  219430171 
Status;  Unutilized 

Comment:  5310  sq.  ft.,  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
housing,  off-site  use  only 
Bldg.  3170 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 
Landholding  .Agency;  Army 
Property  Number;  219430172 
Status:  Unutilized 

Comment:  2750  sq.  ft.,  1-story,  needs  rfp.-.ir. 
presence  of  asbestos,  most  recent  use — 
maint.  shop,  off-site  use  only 
Bldg.  5343 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency;  Armv 
Property  Number  219430173 
Status;  Unutilized 

Comment:  3376  sq.  ft.,  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
maint.  shop,  off-site  use  only 
Bldg.  6408 
Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY.  42223- 
Landholding  Agency;  Army 
Property  Number  219430174 
Status;  Unutilized 

Comment:  13.50  sq.  ft..  1-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  5345 
Fort  Campbell 

Ft.  Cambell  Co:  Christian  KY  42223- 
Landholding  .Agency:  Army 
Property  Number:  219430175 
Status;  Unutilized 

Comment:  2957  sq.  ft.,  l-story,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
maint.  shop,  off-site  use  only 
Bldg.  6127 
Fort  Campbell 

Ft.  Cambell  Co:  Christia.i  KY  42223- 
Landholding  Agency:  Army  » 

Property  Number  219430176 
Status;  Unutilized 

Comment:  4020  sq.  ft.  l-stori,',  needs  repair, 
presence  of  asbestos,  most  recent  use — 
maint.  shop,  off-site  use  only 
Bldg.  6351 
Fort  Campbell 

Ft.  Cambell  C«;  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number;  219430177 
Status:  Unutilized 

Comment;  3108  sq.,  1-sfory,  needs  rep.iir 
presence  of  asbestos,  most  recent  usf  — 
maint.  shop,  off-site  use  only 

Marj-land 
Bldgs.  2251.  2252 
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Fort  .Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219430180 

Statu.s:  Unutilized 

Comment:  648  &  3594  sq.  ft..  1-story. 

concrele/roetal  structure,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

heating  plant  &  admin. 

Missouri 

Hou.se  No.  2.  Ciearwater  Lake 
Rt.  HH  at  the  dam 
Piedmont  Co:  Wayne  MO  63957- 
I.andholding  Agency:  COE 
Property  Number:  319430009 
Status:  Excess 

Comment:  1600  sq.  ft.  1-story  brick  veneer 
residence,  off-site  use  only 

Now  York 

23  Residential  Apartment  BIdgs 

Stewart  Gardens.  Stewart  Army  Subpost 

Army  Wherry  Family  Housing 

New  Windsor  Co:  Orange  NY  12553- 

Location:  Y  and  Garden  Loop  Streets 

Landholding  Agency:  Army 

Property  Number:  219330315 

Status:  Unutilized 

Comment:  2-story  family  housing,  concerete 

block/wood,  needs  rehab,  scheduled  to  be 

vacated  1996 
5  Detached  Garages 

Stewart  Gardens.  Stewart  Army  Subpost 
.^rmy  Wherry  Family  Housing 
.New  Windsor  Co:  Orange  NY  12553- 
Location:  Y  and  Garden  Loop  Streets 
l.andholding  Agency:  Army 
Property  Number  219330316 
Status:  Unutilized 
Comment:  1-story  garages,  concrete  block/ 

wood,  needs  rehab,  scheduled  to  be 

vacated  1996 

30  Storage  Sheds 

Stewart  Gardens.  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
Now  Windsor  Co:  Orange  NY  12553- 
l/ocation:  Y  and  Garden  Loop  StretHs 
I-nndholding  Agency:  Army 
Prop«frty  Number.  219330317 
Status:  Unutilized 

Cx)mjnent:  l-storj'  aluminum/wood  storage 
sheds,  good  condition^  scheduled  to  be 
vartated  1996 
lUdg.  100.  Fort  Hainiltoii 
MelimoreQi:  Nassau  NY  11710- 

(.iindholding  Agpmy;  Army 

Properly  Number:  219340254 
Status:  llnutiiized 

Ciimniont:  155  sq,  ft.,  l-ston,-.  most  recent 
us«; — storagt' 

iitdg.  200.  Fort  Hamilton 

Belimorv  Co:  Nassau  NY  11710- 

I,andholding  Agency:  Army 

Property  Number:  219340255 

Status:  Unutilized 

Comment:  12000  sq.  ft..  1-story,  most  recent 
use— office 

Hldg.  300.  Fort  Hamilton 

Btllmore  Co:  Nassau  NY  1 1710- 

Lahdholdii^  Agency:  Army 

Property  Number:  219340256 

Status:  Underutilized 

Comment:  11000  sq.,  ft..  1-siory.  most  recent 
use — reserve  center 


Bldg.  S-2341,S-2342 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Array 

Property  Number:  219430183 

Status:  Unutilized 

Comment:  266-484  sq.  ft.,  al -story,  needs 

rehab,  most  recent  use — storage,  off-site 

use  only 
Bldg.  S-2800 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
I.andliolding  Agency:  Army 
Property  Number:  219430184 
Status:  Unutilized 
Comment;  671  sq..  ft.,  l-sfory,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 

Bldg.  S-2801 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  2194230185 

Status:  Unutilized 

Cx)mment:  3182  sq.  ft..  l-stor>-,  needs  rehab, 
most  retent  use — storage,  off-site  use  only 

Bldg.  T-196.  T-197 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602-      ■, 

Landholding  Agency:  Army 

Property  Number:  2194230186 

Status:  Unutilized 

Comment:  3576-3809  sq.  ft.,  1 -story,  needs 
rehab,  most  recent  use — maint.  shop,  off- 
site  use  only 

Bldg.  T-901 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  2194230187 

Status:  Unutilized 

Comment:  2305  sq.  ft..  1 -story,  needs  rchnb, 
most  recent  use — admin. /gen.  purpose,  oft- 
site  use  only 

Bldg.  T-902 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

[.andholding  Agency:  Army 

Property  Number  2194230188 

Status:  Unutilized 

Ck)mment:  3350  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — training,  off-site  use  only 

Bldg.  T-916 

Fort  Dru.m 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Laiidholding  Agency:  Army 

Property  Number  2194230190 

Status:  Unutilized 

Conmient:  840  sq.  ft..  1-story,  needs  rehab, 

most  recent  use — training  facility,  off-siti- 

use  only 
Bldg.  T-3320 
Fort  Dium 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landbolding  Agency:  Army 
Pro(H5rty  Number  2194230191 
Status:  Unutilized 
Comment:  5310  sq.  ft.  2-story,  needs  rehab, 

most  recent  use — barracks/annual  training. 

off-site  use  only 
Bldg.  T-2321 
Fort  Drum 

Ft.  Drum  Co:  Jeffarson  NY  13602- 
Landholding  Ag^nc)*:  Army 
Propt^'rty  Number  2194230192 


Status:  Unutilized 

Comment:  5310  sq.  ft.  2-story,  needs  rehab. 

most  recent  use — barracks/annual  training. 

off-site  use  only 
Bldg.  T-2406 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13002- 
Landholding  Agency:  Army 
Projierty  Number:  2194230194 
Status:  Unutilized 
Comment:  4712  sq.  ft..  1-story,  lureds  rehab, 

most  recent  use — mwfical  admin. /trjjining, 

off-sitp  use  only 

Bldg.  T-24  in 

Fort  Dram 

Ft.  Dnini  Co:  Jefferson  NY  13(i02- 

Laiidholding  Agency:  Army 

Proi^rty  Number  2194230195 

Status:  Unutilized 

Conmieiit:  5034  sq.  ft.,  2-story,  needs  repair. 

30%  in  runway  clear  zone,  most  recent 

usi! — housing^'training.  off-site  us<!  only 
Bldg.  T-2427 
Fort  Dnim 

Ft.  Drum  Co;  Jefferson  NY  13002- 
L.iindholding  Agency:  Army 
Property  Number  2194230196 
Status:  Unutilized 
Comment:  4345  sq.  ft.,  1-story,  needs  rehab. 

most  r€x»nt  use — storage/training,  off-site 

use  only 
Bldg.  T-2425 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
I.andholding  Agency:  Army 
Property  Number  2194230197 
Status:  Unutilized 
Cxjmmont:  4340  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Rldgs.  T-4854,  T-4859 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13002- 
Landholding  Agency:  Army 
Property  Number:  219423019H 
.Status:  llnulilized 
Cxjmment:  2592  sq.  ft.  l-story.  needs  rehab, 

most  re<;ent  use — storage,  off-site  use  only 

llldg.  T-224 
Fort  Drum 

Ft.  Drum  Co:  Jtjffefson  NY  1.I60J- 
Landholding  Agency:  Army 
Property  Number  2194236l9VI 
Status:  Unutilized 

Comment:  2750  sq.  ft.  l-story.  needs  rehab, 
most  recent  use — storage. off-site  use  only 

Bldi>.  T-234 
Fort  Drum 

Ft  Drum  Co:  Mfersou  NY  13602- 
Landholding  Agency:  Army 
Property  Number  2194230200 
Status:  Unutilized 

Comment:  1296  sq.  ft.  l-story.  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  T-239 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  2194230201 
Status:  Unutili7.ed 

Comment:  2588  sq.  ft ,  l-story.  needs  reltab. 
most  recent  use — storage,  off-site  use  only 

Bldg.  T-2338 

Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 
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Landholding  Agency:  Army 

Property  Number:  219430202 

Status:  Unutilized 

Comment:  159  sq.  ft,  l-story  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Bldg.  T-2405 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency;  Army 
Property  Number  219430203 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Uldg.  T-231 
Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219430204 
Status:  Unutilized 

Comment:  1144  sq.  ft,  l-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Bldg.  T-232 
Fort  Drum 

Ft,  Drum  Co:  Jefferson  NY  13602- 
Lmdholding  Agency:  Army 
Property  Number  219430205 
Status:  Unutilized 

Comment:  1144  sq.  ft,  l-story,  needs  rehab. 
most  recent  use — storage,  off-site  use  only 
Bldg.  T-237 
Fn.rt  Drum 

Ft.  Daim  Co:  Jefferson  \Y  13602- 
Liuidholding  Agency:  Army 
Property  Number  219430206 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Bldg.  T-238 
iort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
i-andholding  Agency:  Army 
Property  -Number:  219430207 
Status:  Unutilized 

Comment;  1144  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Bldg.  T-220 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 
Landholding  Agency;  Army 
Property  .Number  219430208 
Status:  Unutilized 

Comment:  2360  sq.  ft,  l-story,  needs  rehab, 
most  recent  use — storage,  mess  hall/ 
training,  off-site  use  only 
Bldg.  T-225 
Fort  Drum 

Ft  Drum  Co;  Jefferson  NY  1 3602- 
Landholding  Agency;  Army 
Property  Number  219430209 
Status:  Unutilized 

Comment:  2360  sq.  ft,  l-story,  needs  rehab, 
most  recent  use — storage,  niess  hall/ 
training,  off-site  use  only 
Bldg.  T-229 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  KY  13602- 
Landholding  Agency;  Army 
Property  Number  219430210 
Status;  Unutilized 

Comment:  2360  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — storage,  mess  hall/ 
training,  ofl-site  use  only 
Bldg.  T-240 
Fort  JJrum 


Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  219430211 

Status;  Unutilized 

Comment;  2360  sq.  ft.  l-story.  needs  rehab 

most  recent  use— storage,  mess  hall/ 

training,  off-site  use  only 
Bldg.  T-249 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  .\Y  1 3602 
Landholding  Agency:  .Army 
Property  Number  219430212 
Status:  Unutilized 
Comment;  2360  sq.  ft.,  l-story.  needs  rehab. 

most  recent  use — storage,  mess  hall/ 

training,  off-site  use  only 
Bldg.  T-2323 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  1 3602- 
Landholding  Agency;  Army 
Property  Number  219430213 
Status:  Unutilized 
Comment:  2500  sq.  ft.  l-sto.-y,  needs  rehab, 

most  recent  use — storage,  mess  hail/ 

training,  off-site  use  only 
Bldg.  T-4834 
Fort  [)rum 

Ft.  Drum  Co;  Jefferson  N'Y  13602- 
Landholding  Agency:  .Army 
Property  Number  219430214 
Status:  Unutilized 
Comment;  2250  sq.  ft,  l-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
13  BIdgs. 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 
Lotation:  BIdgs.  T221-T223.  T226-T228      " 

T241-T244,  T246-T248 
Landholding  Agency:  Army 
Property  Number  219430215 
Status:  Unutilized 

Comment:  4720  sq.  ft.  2-siory,  needs  rehab, 
most  recent  use —  barrai  ks/training,  ofT-site 
use  only 

Bldg.  T-1011 

Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  1 3602- 

Landholding  Agency:  Army 

Property  Number  219430216      • 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-slory,  needs  tehab. 

most  recent  use — offirers  riuarters/training, 

off-site  use  only 
Bldg.  T-1012 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  .\Y  13602- 
Landholding  Agency:  Army 
Property  Number  219430217 
Status:  Unutilized 
Comment:  4720  sq.  ft,  2-slory,  needs  rehab. 

most  recent  use — officers  quarters/training, 

off-site  use  only 

Bldg.  T-2270 

Fort  Drum 

Ft.  Drum  Co;  Jefferson  .\Y  13602- 

Landholding  Agentry:  Army 

Property  Number  219430218 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — officers  quarters/training. 

off-site  use  only 

Bldg.  T-2271 

Fort  Drum 

Ft.  Drum  Co:  Jeiterson  NY  13602- 


Landholding  Agency:  /Vrray 

Property  Number:  21 943021 « 

Status:  Unutilized 

Comment:  8044  sq.  ft.  2-story,  needs  rehab, 

most  recent  use — officers  quarters/training 

off-site  use  only 
Bldg.  T-2276 
Fort  Drum 

Ft.  Drum  Co:  Jetferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219430220 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — officers  quarters  'training, 

off-site  use  only 
Bldg.  T-2277 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 
Landholding  Agentry:  Army 
Property  Number  219430221 
Status:  Unutilized 
Conunent:  8044  sq.  ft.,  2-story,  needs  rehat), 

most  recent  use — officers  quarters/frairinR 

off-site  use  only 
Bldg.  T-2402 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219430222 
Status:  Unutilized 
Comment:  5034  sq.  ft,  2-stQry,  needs  rehab. 

most  recent  use — officers  quarters/training. 

off-site  use  only 
Bldg.  T-2404 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  1  j602- 
Landholding  Agency:  Army 
Property  Number  219430223 
Status;  Unutilized 

Comment;  5034  sq.  ft..  2-story,  needs  rehab, 
most  recent  use — officers  quarters/training, 
off-site  use  only 

Bldg.  900,  Fort  Hamilton 

Bellmore  Co:  Nassau  NY  11710- 

Landholding  Agency:  Army 

Property  Numbsr:  219430259 

Status:  Underutilized 

Comment:  400  sq.  ft,  l-story,  needs  n-.^db, 

most  recent  use — material  storage 
Pennsylvania 
One  Unit/Residence 
Conemaugh  River  Lake.  RD  si.  Box  702 
Saltburg  Co:  Indiana  PA  15681- 
Landholding  Agency:  COE 
Property  Number  319430011 
Status;  I'nutilized 
Comment;  2642  sq.  ft.  l-story.  1-unitof 

duplex,  fair  condition,  access  restrictions 
Tract  302.\ 

Grays  Landing  Lock  &  Dam  Project 
Old  Glassworks  Co;  Greene  PA  15333- 
Landholding  Agency;  COE 
Property  .Number:  319430016 
Status:  Unutilized 
Comment:  960  sq.  ft  .  2-story  log  st.'utture, 

most  recent  use — residential,  needs  rehab. 

if  used  for  habitation  must  be  fiood  proofed 

or  removed  off-site. 
Tract  302B 

Grays  Landing  Lock  &  Dam  Project 
Old  Glassworks  Co:  Greene  PA  15338- 
Landholding  Agency:  COE 
Property  Number  319430017 
Status;  Unutilized 
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Conunent:  502  s(|.  ft.,  2-story,  needs  repair, 
most  recent  use — beauty  shop/residence,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  314 

Grays  Landing  Lock  &  Dam  Project 

Old  Glassworks  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number  319430018 

Status:  Unutilized 

Comment:  1864  sq.  ft.,  2-stor)-,  brick  structure 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  flood  proofed 
or  removed  off-site 

Tract  353 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430019 

Status:  Unutilized 

Comment:  812  sq.  ft.,  2-story,  log  structure, 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  he  flood  proofed 
or  removed  off-site 

Tract  402 

Grays  Landing  Ix)ck  &  Dam  Project 

Old  Glassworks  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430020 

Status:  Unutilized 

Comment:  728  sq.  ft.,  2-storj',  needs  repairs, 
most  recent  use — residential/parsonage,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site 

Tract  403A 

Grays  Landing  Lock  8e  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430021 

Status:  Unutilized 

Comment:  620  sq.  ft.,  2-stor)',  needs  repair, 
most  recent  use — residential,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site 

Tract  403B 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

L,andholding  Agency:  COE 

Property  Number:  319430022 

Status:  Unutilized 

Conunent:  1600  sq.  ft.,  2-stor\',  brick 
structure,  needs  repair,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site 

Tract  403C 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  NumbJer:  319430023 

Status:  Unutilized 

Comment:  672  sq.  ft..  2-story  carriage  hou.se/ 
stable  bam  type  structure,  needs  repair, 
most  recent  use — storage/garage,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  434 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430024 

Status:  Unutilized 

Comment:  1059  sq.  ft.,  2-story,  wood  frame, 
2  apt.  units,  historic  property,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 


Tract  440 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430025 

Status:  Unutilized 

Comment:  1000  sq.  ft.,  2-story,  asbestos 
shingle  siding,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site. 

Texas 

Bldgs.  7050.  7058 

Fort  Bliss 

Ft.  Bliss  TX  79916- 

Landholding  Agency:  Army 

Property  Numh«r:  219430181 

Status:  Unutilized 

Comment:  1809-8584  sq.  ft..  l-stor>'  wood 

frame,  needs  rehab,  most  recent  use — 

office/club,  off-site  use  only 
Bldgs.  828-830 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219430182 
Status:  Unutilized 
Comment:  4780  sq.  ft.  each,  2-stor>',  needs 

rehab,  presence  of  asbestos,  most  recent 

use — classroom,  off-site  use  only 

Virginia 

Peters  Ridge  Site 

Gathright  Dam 

Covington  VA 

Landholding  Agency:  COE 

Property  Number:  319430013 

Status:  Excess 

Comment:  64  sq.  ft.,  metal  bldg. 

Coles  Mountain  Site 

Gathright  Dam,  Rt.  607  Co:  Bath  VA 

Landholding  Agency:  COE 

Property  Number:  319430015 

Status:  Excess 

Comment:  64  sq.  ft.,  l-stor>'  metal  bldg. 

Washington 

Park  Hdqts.  House 
McNary  Lock  &  Dam  Project 
5107  West  Columbia  Dr. 
Kennewick  Co:  Denton  \VA  99336- 
Landholding  Agency:  COE 
Property  Number:  319430014 
Status:  Unutilized 
Comment:  1696  sq.  ft.,  1 -story  brick 
residence,  off-site  use  only 

Wisconsin 

Bldg.  2321 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219430225 

Status:  Unutilized 

Comment:  682  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — heat  plant 
Bldg.  2673 
Fort  McCoy 

Ft.  McCoy  Co;  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  number:  219430226 
Status:  Unutilized 
Comment:  13515  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — theater 
Bldg.  2841 
Fort  McCoy 


Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219430227 

Status:  Unutilized 

Comment:  5310  sq.  ft..  1 -story,  needs  rehpb 

most  recent  use — range  support  bldg. 
Bldg.  10105 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219430228 
Status:  Unutilized 
Comment:  3944  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use-warehouse 
Bldg.  10106 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Armv 
Property  Number:  219430229 
Status:  Unutilized 
Comment:  4104  sq.  ft..  1-story,  needs  rehab. 

most  recent  use-warehouse 
Bldg.  10107 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219430230 
Status:  Unutilized 
Comment:  3944  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use-warehouse 
Bldg.  10108 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219430231 
Status:  Unutilized 
Comment:  3944  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-warehouse 
Bldg.  2210 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219430232 
Status:  Unutilized 
Comment:  18270  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-vehicle  maint. 
Bldg.  2320 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agencv:  Army 
Property  Number:  219430233 
Status:  Unutilized 
Comment:  33345  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-vehicle  maint. 
Bldg.  2327 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219430234 
Status:  Unutilized 
Comment:  3464  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-vehicle  maint. 
Bldg.  2328 
fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219430235 
Status:  Unutili;^d 
Comment:  4000  sq.  ft..  1-story,  needs  rehab, 

most  recent  use-vehicle  maint. 
Bldg.  2763 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
I-andholding  Agency:  Army 


Property  Number  219430236 

Status:  Unutilized 

Comment:  3250  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use-admin. 
Bldg.  2173A 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430237 
Status:  Unutilized 
Comment:  705  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-dispatch  bldg. 
Bldg.  2747 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430238 
Status:  Unutilized 
Comment:  168  sq.  ft.,  1-sfory,  needs  rehab, 

most  recent  use-dispatch  bldg. 
Bldg.  2755 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430239 
Status:  Unutilized 
Comment:  168  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-dispatch  bldg. 
Bldg.  2853 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430240 
Status:  Unutilized 
Comment:  168  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-dispatch  bldg. 
Bldg.  651 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430242 
Status:  Unutilized 
Comment:  2350  sq.  ft.,  l-s(ory,  needs  rehab, 

most  recent  use-dining  facility 
Bldg.  850 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430243 
Status:  Unutilized 
Comment:  2350  sq.  ft.  1-story,  needs  rehab, 

most  recent  use-dining  facility 
13  Storage  Facilities 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  546^6- 
Location:  Bldgs.  1157  1156, 1353,  1357,  1873, 

1874,  2182.  2185,  2189,  2192,  2324,  2325, 

2326 
Landholding  Agency:  Army 
Property  Number  219430244 
Status:  Unutilized 
Comment:  224 — 5520  sq.  ft.,  1-story,  needs 

rehab,  most  recent  use-storage 

Land  (by  State) 

Pennsylvania 

Portion  of  Tract  1^21  A 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  16226- 
landholding  Agenc\-:  COE 
I'roperty  Number:  319430012 
Status:  Unutilized 

Comment:  Approximately  1.72  acres  of   , 
undeveloped  land,  subject  to  gas  rights 


Suitable/Unavailable  Properties 

Buildings  (by  State) 
Kentucky 

Bldg.  232 

Ft.  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219430147 

Status:  Unutilized 

Comment:  8042  sq.  ft.,  2-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  230 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430148 
Status:  Unutilized 
Comment:  8042  sq.  ft.,  2-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  Ill 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430149 
Status:  Unutilized 
Comment:  17993  sq.  ft..  2-storj',  needs  repair, 

presence  of  asbestos,  most  recent  use — 

transient  family  quarters 
Bldg.  30 
Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430151 
Status:  Unutilized 
£k)mment:  5310  sq.  ft..  2-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldgs.  250,  252 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219430157 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-storv,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  2105 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency':  Anny  - 
Property  Number  219430159 
Status:  Unutilized 
Comment:  2000  sq.  ft..  1 -story,  needs  repair, 

presence  of  asbestos,  most  rw  (.'iit  use — 

classroom,  off-site  use  only 
Bldg.  2905 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KV  42223- 
Landholding  Agency:  Army 
Property  .Number  219430102 
Status:  Unutilized 
Comment:  2000  sq.  ft.,  1 -story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

classroom,  off-site  u.se  only 

Pennsylvania 

Residence 

Crooked  Creek  Lake,  RD  «3 

Ford  City  Co:  Armstrong  PA  16226- 

Landholding  Agency:  COE 

Property  Number  319430010 

Status:  Unutilized 


Comment:  1847  sq.  ft.,  1-story,  wood  frame 
residence,  fair  condition 

Unsuitable  Properties 

Buildings  (by  State) 
Alaska 

Bldg.  1853.  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189440011 
Status:  Unutilized 
Reason:  Secured  Area  Floodway 
Bldg.  24-825 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number  189440012 
Status:  Unutilized 

Reason:  Secured  Area  Within  airport  runway 
clear  zone 

Bldg.  24-820 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Forre 
Property  Number  189440013 
Status:  Unutilized 

Reason:  Secured  Area  Within  airport  runway 
clear  zone 

Bldg.  21-878 

Elmenddrf  Air  Force  Base 

Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number  189440014 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  d<>terioration 

Bldg.  10-^80 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number  189440015 

Status:  Unutilized 

Reason-  Set  ured  Area  Extensive  deterioration 

Bldg.  4G7 

VSCC  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  AK  9961»- 

Landholding  Agency:  DOT 

Property  Number  879440003 

Stales:  Unutilized 

Reason:  Secured  Area 

BIdjj.  513 

IJSCXJ  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  AK  99619- 

Landholdhig  Agency;  DOT 

PfOfXTtv  Number:  87944O0O4 

Stsiiis:  Unutilized 

Rwison:  Ski  ured  Area  Extensive  deterioration 

Bldg.  477 

L\SCC  Support  Center  Kodiak 

Kodiak  Co.  Kodiak  AK  99619- 

LiJiidholding  .^gency:  DOT 

Property  Number:  879440005 

Status:  Unutilized 

Reasiii;:  Set:ured  Area 

Bldg.  530 

ISCG  Sup|K)rt  Center  Kodiak 

Kodiak  Qv  Kodiak  AK  99619- 

Laiidholding  Agencv:  DOT 

Pro[>erty  Number;  «"9440006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5 ISA 

VS(.T.  Support  Center  Kodiak 

Kodiak  Cx):  Kodiak  AK  9<16T9- 
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Landholding  Agency:  DOT 
Property  Number:  879440007 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  GG 

USCG  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  879440008 

Status:  Unutilized 

Reason:  Secured  Area 

California 

Bldg.  1203 

Vandenberg  Air  Force  Base 

V'andenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1786 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  10005 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440003 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  11032 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA' 

93437- 
Landholding  Agency:  Air  Force  , 

Property  Number:  189440004 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  11183 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  11219 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  C.\ 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  11238 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  11511 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440008 


Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  13412 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
•Property  Number:  189440009 
Status:  Unutilized 
Reason:  Secured  Area 

Florida 

9988  Keepers  Quarters  A 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440009 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 

9989  Keepers  Quarters  B 
Caf)e  San  Bias 
PortSt.  IoeCo:GulfFL 
Landholding  Agency:  DOT 
Property  Number:  879440010 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 

9990  Bldg. 
Cape  San  Bias 
PortSt.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440011 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 

9991  Plant  Bldg. 
Cape  San  Bias 
PortSt.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440012 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 

9992  Shop  Bldg. 
Cape  San  Bias 
PortSt.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440013 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 

9993  Admin.  Bldg. 
Cape  San  Bias 
PortSt.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440014 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 

9994  Water  Pump  Bldg. 
Cape  San  Bias 
PortSt.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440015 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 
Storage  Bldg. 

Cape  San  Bias 
Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440016 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 
9999  Storage  Bldg. 
Cape  San  Bias 
PortSt.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440017 
Status:  Underutilized 


Reason:  Secured  Area  Floodway 
Indiana 

Brookv  ille  Lake — Bldg. 
Brownsville  Rd.  in  Union 
Liberty  Co:  Union  IN  47353- 
Landholding  Agency:  COE 
Property  Number:  319440004 
Status:  Excess 
Reason:  Extensive  deterioration 

Nevada 

Storage  Shed 

Fallon  Rail  Facilitv 

Fallon  Co:  Churchill  NV  89406- 

Landholding  Agency:  Interior 

Property  Number:  619440004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

Bldg.  3248 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779440009 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  AS  552,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440010 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  AS  587,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-QP04 

Landholding  Agency:  Navy 

Property  Number:  779440011 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  TT  38,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  7'7944o6l 2 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  AS  49,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  7'794406l 3 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  AS  147,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440014 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  BB  166,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440015 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  SM  183,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Nav^ 

Property  Number:  779440016 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  BB  222.  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440017 

Status:  Unutilized 
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Reason:  Secured  Area  Extensive  deterioration 

Bldg.  451,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Propert)'  Number:  779440018 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  630,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779440019 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  S  745,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440020 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  805,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440021 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  AS  866,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440022 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  954,  Camp  Lejeune 

CJamp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440023 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  1808,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440024 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  1810,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779440025 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

South  Dakota 

Bldg.  6905,  Ellsworth  AFB 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189440010 

Status:  Underutilized 

Reason:  Secured  Area 

Land  (by  State) 
Alabama 

Tract  A-152,  Demopolis  Lake 

West  Jackson  Street 

Demopolis  Co:  Marengo  AL  36732- 

Landholding  Agency:  COE 

Property  Number:  319440005 

Status:  Underutilized 

Reason:  Floodway 

Old  Lock  9 

Armistead  I.  Selden 

Sec.  5  &  8,  Twp.  23  North.  Range  4  East  Co: 

Green  AL  35462- 
Landholding  Agency:  COE 
Property  Number:  319440006 
Status:  Underutilized 


Reason:  Floodwaj 
Florida 

Land — approx.  220  acres 
Cape  San  Bias 
PortSt.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOl 
Property  Number:  87944001fi 
Status:  Underutilized 
Reason:  Secured  Area  Floodway 
Ohio 

Mosquito  Creek  Lake 
Everett  Hull  Road  Boat  Launch 
Cortland  Co:  Trumbull  OH  44410-9321 
Landholding  Agency:  COE 
Property  Number  319440007 
Status:  Underutilized 
Reason:  Floodway 
Mosquito  Creek  Lake 
Housel— Craft  Rd.,  Boat  Launch 
Cortland  Co:  Trumbull  OH  44410-9321 
Landholding  Agency:  COE 
Property  Numh«r:  319440008 
Status:  Underutilized 
Reason:  Floodway 
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[Docket  No.  N-94-3750;  FR-3700-N-03] 

Notice  of  Funding  Availability  for 
Homeless  Assistance;  Clarification  of 
Acceptance  of  Applications  Received 
by  Due  Date 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  funding  availability 
for  Homeless  Assistance;  Clarification  of 
Acceptance  of  Applications  Received  by 
Due  Date. 


SUMMARY:  On  May  10,  1994,  the 
Department  published  a  notice  of 
funding  availability  (NOFA)  that 
announced  the  availability  of 
approximately  $545  million  for 
applications  for  assistance  designed  to 
help  communities  move  toward 
continuimi  of  care  systems  to  assist 
homeless  persons.  The  purpose  of  this 
notice  is  to  clarify  that  HUD  u'ill  accept 
applications  that  arrived  at  HUD 
Headquarters  by  the  application  due 
date. 

EFFECTIVE  DATE:  This  notice  does  NOT 
extend  the  application  due  date.  The 
application  due  date  remains  as  set  forth 
in  the  May  10,  1994  NOFA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  HUD  Field  Office  for 
the  area  in  which  the  proposed  project 
is  located  for  additional  information. 
Telephone  numbers  are  included  in  the 
list  of  Field  Offices  set  forth  in  the 
appendix  to  the  May  10,  1994  NOFA. 


SUPPLEMENTARY  INFORP^TION: 
I.  Background 

On  May  10, 1994  (59  FR  24255),  the 
Department  published  a  notice  of 
funding  availability  (NOFA)  that 
announced  the  availability  of 
approximately  $545  million  for 
applications  for  assistance  designed  to 
help  communities  move  toward 
continuum  of  care  systems  to  assist 
homeless  persons.  The  fimds  under  the 
May  10, 1994  NOFA  were  made 
available  under  three  programs:  (1) 
Supportive  Housing;  (2)  Shelter  Plus 
Care;  and  (3)  Section  8  Moderate 
Rehabilitation  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals  (Section  8  SRO  program). 

The  May  10, 1994  NOFA  provided  for 
applications  under  the  Shelter  Plus  Care 
and  Section  8  SRO  programs  to  be 
submitted  to  Room  7262  at  HUD 
Headquarters  by  6:00  pm  Eastern  Time 
on  July  5, 1994,  and  under  the 
Supportive  Housing  Program  to  be 
submitted  to  Room  7262  at  HUD 
Headquarters  by  6:00  pm  Eastern  Time 
on  August  5,  1994. 

The  purpose  of  this  notice  is  to  clarify 
that  HUD  will  review  all  applications 
that  arrived  at  HUD  Headquarters  by 
6:00  pm  Eastern  Time  on  the 
application  due  date  (and  not  only  those 
that  arrived  at  Room  7262  by  this  time 
on  the  apphcation  due  date). 
Confirmation  that  the  application 
arrived  at  HUD  Headquarters  by  6:00 
pm  application  due  date  will  be  based 
on  the  "visitor  sign-in  sheets"  at  the 
HUD  security  guard  desks  (these  sign-in 
sheets  are  also  applicable  to  persons 
working  for  delivery  and  messenger 
services). 

Dated:  November  17, 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  94-28997  Filed  11-23-94;  8:45  ami 
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Office  Of  ttie  Secretary 

[Docket  No.  N-fl4-3837;  FR-3827-N-01] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD) 
proposes  to  amend  its  system  of  records 
entitled  "Accounting  Records,  HUD/ 
DEPT-2"  in  its  inventory  of  systems  of 
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records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 
Notice  of  this  system  was  last  published 
at  55  FR  17676.  April  26. 1990. 
EFFECTIVE  DATE:  This  action  will  be 
effective  without  further  notice  on 
Ekscember  27. 1994,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  amendment  to  the  Rules 
Docket  Clerk.  Office  of  General  Counsel. 
Room  10276.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  bo 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATJON  CONTACT: 
leanette  Smith.  Departmental  Privacy 
Act  Officer,  at  (202)  708-2374.  This  is 
not  a  toll-free  number. 
SUPPtEMENTARY  INFORMATION:  HUD/ 
DEiT-2  contains  a  variety  of  records 
relating  to  HUD's  accounting  functions. 
These  records  are  maintained  for  the 
purpose  of  supporting  HUD's 
administrative  management  and 
collection  of  delijiquent  debts, 
including  past  due  loan  payments, 
overpayments,  fines,  penalties,  fees, 
damages,  interest,  leases,  sales  of  real 
property,  that  are  owed  to  HUD  or  to 
other  Federal  agencies.  Pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  notice  is  given  that  HUD 
proposes  to  add  a  new  routine  use 
disclosure  to  this  system  of  records. 
Specifically,  the  Resolution  Trust 
Corporation  (RTC)  will  be  added  as  a 
routine  use  disclosure.  RTC  will  use  the 
records  obtained  from  this  system  of 
records  to  prescreen  potential 
contractors  for  bad  debts  prior  to 
acquiring  their  services. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  HUD  systems  of  records 
was  published  in  the  "Federal  Register 
Privacy  Act  Issuances,  1989 
Compilation.  Volume  I." 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  system  report,  as  required  by  5 
U.S.C.  552a(r),  has  been  submitted  to 
the  Committee  on  Government 
'  Operations  of  the  House  of 
iU^nresentatives.  the  Committee  on 


Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB).  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals" 
dated  June  25,  1993  (58  FR  3B075,  [uly 
2, 1993). 

Authority:  5  U.S.C.  552a;  88  Stat.  1896;  set 

7(d),  Department  of  HUD  Act  (42  U.S.C 

3535(d)). 

Issu€k1  at  Washington,  DC.  November  17. 

1994 

Willie  H.  Gibnore. 

Deputy  Assistant  Secretary- for  Resourcv 
Management  and  Operations. 

HUD/OEPT-2 

SYSTEM  NAME: 

Accounting  Records. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUD4NG  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  other  routine 
uses  are  as  follows: 

(a)  To  the  U.S.  Treasury — for 
disbursements  and  adjustments  thereof. 

(b)  To  the  Internal  Revenue  Service — 
for  reporting  of  sales  commissions  and 
for  reporting  of  discharge  indebtedness; 

(c)  To  the  General  Accounting  Office. 
General  Service  Administration, 
Department  of  Labor,  Labor  housing 
authorities,  and  taxing  authorities — for 
audit,  accounting  and  financial 
reference  purposes. 

(d)  To  mortgage  lenders — for 
accounting  and  financial  reference 
purposes,  for  verifying  information 
provided  by  new  loan  applicants  and 
evaluating  creditworthiness. 

(e)  To  HUD  contractors — for  debt  and/ 
or  mortgage  note  servicing. 

(f)  To  financial  institutions  that 
originated  or  serviced  loans — to  give 
notice  of  disposition  of  claims. 

(g)  To  title  insurance  companies — for 
payment  of  liens. 

(h)  To  local  recording  offices — for 
filing  assignments  of  legal  documents, 
satisfactions,  etc. 

(i)  To  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  and  the  U.S.  Postal  Service  to 
conduct  computer  matching  programs 
for  the  purpose  of  identifying  and 
locating  individuals  who  are  receiving 
Federal  salaries  or  benefit  payments  and 
are  delinquent  in  their  repayment  of 
debts  owed  to  the  U.S.  Government 
under  certain  programs  administered  by 
HUD  in  order  to  collect  the  debts  under 
tlie  provisions  of  the  Debt  Collection 
^Act  of  1982  (Pub.  L.  97-365)  by 


voluntary  repayment,  or  by 
administrative  or  salary  offset 
procedures. 

(j)  To  any  other  Federal  agency  for  the 
purpose  of  effecting  administrative  or 
salary  offset  procedures  against  a  person 
employed  by  that  agency  or  receiving  or 
eligible  to  receive  some  benefit 
payments  from  the  agency  when  HUD  as 
a  creditor  has  a  claim  against  that 
person. 

(k)  With  other  agencies:  such  as. 
Departments  of  Agriculture,  Education, 
justice  and  Veteran  Affairs,  and  the 
Small  Business  Administration — for  use 
of  HUD's  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS)  to  prescreen 
applicants  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  applicant  is  deUnquent  in  paying 
a  debt  owed  to  or  insured  by  the 
Government. 

(1)  To  the  Internal  Revenue  Servic-c  by 
computer  matching  to  obtain  the 
mailing  address  of  a  taxpayer  for  the 
purpose  of  locating  such  taxpayer  to 
collect  or  to  compromise  a  Federal 
claim  by  HUD  against  the  taxpayer 
pursuant  to  26  U.S.C.  6103(m)(2)  and  in 
accordance  with  31  U.S.C.  3711,  3217, 
and  3718. 

(m)  To  a  credit  reporting  agency  for 
the  purpose  of  either  adding  to  a  credit 
historj'  file  or  obtaining  a  credit  historj' 
file  on  an  individual  for  use  in  the 
administration  of  debt  collection. 

(n)  To  the  U.S.  General  Accounting 
Office  (GAO),  Department  of  justice. 
United  States  Attorney,  or  other  Federal 
agencies  for  fiirther  collection  action  on 
any  delinquent  account  when 
circumstances  warrant. 

(o)  To  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
monies  owed  to  the  U.S.  Government 
under  certain  programs  or  services 
administered  bv  HUD. 

(p)  To  any  other  Federal  agency 
including,  but  not  limited  to.  the 
Internal  Revenue  Service  (IRS)  pursuant 
to  31  U.S.C.  3720A,  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  for  a  delinquent  debt  owed  to 
the  U.S.  Government  by  the  debtor. 

(q)  To  the  Resolution  Trust 
Corporation — to  prescreen  potential 
contractors  for  bad  debts  prior  to 
acquiring  their  services. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C 
552a(b)(12),  disclosures  may  be  made 
from  the  record  system  to  consumer 
reporting  agencies  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  16818(0 
or  the  Federal  Claims  Collection  .^ct  of 
1966.  31  U.S.C.  37Cl(a)(3)).  The 


disclosure  is  limited  to  information 
necessary  to  establish  the  identity  of  the 
individual,  including  name,  address  and 
taxpayer  identification  number  (Social 
Security  Number);  the  amount,  status, 
and  history  of  the  claim,  and  the  agency 
or  program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
credit  report. 

[FR  Doc.  94-28999  Filed  11-23-94;  8:45  ami 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-930-1310-01;  NMNM  64972] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  64972,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  April  1,  1974, 
the  date  of  the  termination.  No  valid 
lease  has  been  issued  affecting  the  land. 
The  lessee  has  agreed  to  new  lease  terms 
for  rentals  and  royalties  at  rates  of  $5.00 
per  acre,  or  fraction  thereof,  and  16^/3 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)),  the  Bureau  of 
Land  Management  (BLM)  is  proposing 
to  reinstate  the  lease  effective  April  1, 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
the  reimbursement  for  cost  of 
publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grace  A.  Gonzales,  BLM,  New  Mexico 
State  Office,  (505)  438-7539. 

Dated:  November  14, 1994. 
Grace  A.  Gonzales, 

Acting  Chief,  Lease  Maintenance  Unit. 

(FR  Doc.  94-29027  Filed  11-23-94;  8:45  am) 

BILLING  CODE  4310-FB-M 


[MT-060-03-3120-00] 

Notice  Of  Intent;  Judith-Valley-Phillips 
Resource  Management  Plan 
Amendment;  Fergus  County,  MT 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 


ACTION:  Notice  is  hereby  given  that  the 
Judith-Valley-Philhps  Resource 
Management  Plan  will  be  amended  by 
the  Judith  Resource  Area,  Lewistown, 
Montana. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  amend  the 
Judith- Valley-Phillips  Resource 
Management  Plan  (RMP)  with  respect  to 
management  of  public  lands  in  the 
North  Moccasin  Mountains.  The  BLM 
proposes  exchanging  150.52  acres  of 
Federal  surface  estate  for  129.24  acres  of 
private  land.  The  Federal  land  is  legally 
described  as  Lots  1,  2,  5,  7,  8,  13,  and 
14  Section  29,  Lots  8,  9,  16,  18,  19,  23, 
and  25  Section  31,  and  Lots  2,  3,  and  4 
Section  32,  T.  18  N..  R.  18  E.,  P.M.M.. 
Fergus  County,  Montana.  The  private 
land  is  legally  described  as  MS  6366, 
MS  6727,  MS  6728,  MS  8470,  MS  8471, 
MS  8472,  MS  8473,  and  MS  8474,  T.  18 
N.,  R.  18  E.,  P.M.M.,  Fergus  County. 
Montana. 

Disposal  of  the  Federal  lands  was  not 
analyzed  in  the  Judith-Valley-Phillips 
Resource  Management  Plan  (RMP)  and 
associated  Environmental  Impact 
Statement.  Disposal  of  Federal  land 
requires  that  the  specific  tract  be 
identified  in  the  land  use  plan  with  the 
criteria  to  be  met  for  exchange  and 
discussion  of  how  the  criteria  have  been 
satisfied.  This  will  be  part  of  the  plan 
amendment  and  environmental 
assessment.  The  Judith  Resource  Area, 
Lewistown  District,  Bureau  of  Land 
Management  will  prepare  an 
environmental  assessment  to  analyze 
the  effects  of  disposal. 

PUBLIC  PARTICIPATION:  Comments  and 
recommendations  on  this  notice  to 
amend  the  Judith- Valley-Phillips  RMP 
should  be  received  on  or  before  30  days 
from  the  date  of  this  notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  Judith  Resource  Area,  P.O.  Box 
1160,  Lewistovm,  MT  59457-1160. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Otto,  Area  Manager,  Judith 
Resource  Area,  P.O.  Box  1160, 
Lewistown,  MT  59457-1160,  (406)  538- 
7461. 

Dated:  November  15, 1994. 
David  L.  Mari. 
District  Manager. 

[FR  Doc.  94-29028  Filed  11-23-94:  8:45  am) 
BILLING  CODE  4310-ON-P 


Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  tor  a  Development  in  Walton 
County,  FL,  Called  Stallworth  Preserve 

agency:  Fish  and  Wildlife  Ser\'ice. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Stallworth  Preserve  Owners 
Association  (Applicant),  is  seeking  an 
incidental  take  permit  from  the  Fish  and 
Wildlife  Service  (Service),  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  (Act)  as  amended. 
The  permit  would  authorize  the  take  of 
the  endangered  Choctawhatchee  beach 
mouse  Peromyscus  poliontus  allophrys, 
in  Walton  County,  Florida  for  a  period 
of  10  years.  The  proposed  taking  is 
incidental  to  a  plaimed  residential 
development  on  an  7  acre  tract  of  land 
owTied  by  the  Applicant.  The  tract  is 
located  just  southwest  of  County  Road 
30A  in  south  Walton  County.  The 
Ser\'ice  also  announces  the  availability 
of  an  environmental  assessment  (EA) 
and  habitat  conservation  plan  (HCP)  for 
the  incidental  take  application.  Copies 
of  the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
address  below.  This  notice  also^advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  The  Findings 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
dale  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  before  December  27, 
1994. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  or  the 
Jacksonville,  Florida,  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA,  or  HCP  should  he. 
submitted  to  the  Regional  Office.  Plea.<e 
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reference  permit  under  PRT-796769  in 
such  comments. 

Regional  Permit  Coordinator.  U.S. 
Fish  and  Wildlife  Service,  1875  Century- 
Boulevard.  Suite  200,  Atlanta,  Georgia 
30345,  (telephone  404/679-7110.  fax 
404/679-7081). 

Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  6620  Southpoint 
Drive.  South.  Suite  310,  Jacksonville. 
Florida  32216-0912,  (telephone  904/ 
232-2580.  fax  904/232-2404). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Zattau  at  the  Jacksonville, 
Florida.  Field  Office,  or  Rick  G.  Gooch 
at  the  Atlanta,  Georgia,  Regional  Office. 
SliPPLEMENTARY  INFORMATION:  The 
Chortawhatchee  Beach  Mouse  (CBM), 
Pommyscus  polionotus  allophrys,  is  a 
subspecies  of  the  common  old  field 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Florida.  The  known 
current  range  of  CBM  extends  from 
Choctawhatchee  Bay  to  St.  Andrew  Bay. 
The  sand  dune  systems  inhabited  by 
this  species  are  not  uniform;  several 
habitat  tyjies  are  distinguishable.  The 
depth  of  the  habitat  from  the  beach 
inland  varies  depending  on  the 
configuration  of  the  sand  dune  system 
and  the  vegetation.  Generally,  these 
habitat  zones  are  considered  as  primeirj' 
dune  (dunes  immediately  fronting  the 
beach)  supporting  sea  oats  and  other 
widely  scattered  grasses,  and  interdune 
area  consisting  of  other  grasses,  and 
sedges,  and  a  secondary  dune  zone 
supporting  small  trees  and  shrubs.  The 
Applicant  proposes  to  construct  a 
planned  unit  development  on 
approximately  7  acres,  a  portion  of 
which  is  CBM  habitat.  A  portion  of  the 
Applicant's  property  is  within  152.5 
meters  (500  feet)  inland  from  the  mean 
high  tide  line  of  the  Gulf  of  Mexico, 
designated  critical  habitat  of  the  CBM 
(See  Code  of  Federal  Regulations  Title 
50.  §  17.95(a)).  Initial  construction  of 
roads  and  utilities  and  subsequent 
development  of  individual  homesites 
may  result  in  death  of  or  injury  to  CBM 
incidental  to  the  carrj'ing  out  of  these 
otherwise  lawful  activities.  Habitat 
alternation  associated  with  property 
development  may  reduce  the 
availability  of  feeding,  shelter,  and 
nesting  habitat. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives, 
including  acceptance  of  the  HCP  as 
submitted,  no  action,  or  public  purchase 
of  the  subject  property. 

Oated:  November  17. 1994. 
lerome  M.  Butler, 
Acting  Regional  Director 
in:  D<.)C.  94-29052  Filed  11-23-94;  8:45  am) 

eiL'.NG  CODE  4310-55-111 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Public  Hearing 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public 
hearing  to  be  conducted  by  the  Board  of 
Directors  of  the  Overseas  Private 
Investment  Corporation  (OPIC)  on 
Department  19,  1994.  This  hearing  is 
required  by  the  OPIC  Amendments  Act 
of  1985,  and  this  notice  is  being 
published  to  facilitate  public 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
hearing. 

DATES:  The  hearing  will  be  held  on 
December  19,  1994  and  will  begin 
promptly  at  2  p.m.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  December  7, 1994, 
notic;(>  of  their  intent  to  participate. 
ADDRESSES:  The  location  of  the  hearing 
will  be:  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue. 
NW.,  Washington.  DC. 

Notices  and  prepared  statements 
should  be  sent  to  Harvey  Himberg, 
Investment  Development  Department. 
0\-erseas  Private  Investment 
Corporation,  1100  New  York  Avenue. 
NW.,  Washington,  DC  20527. 

Procedure 

(a)  Attendance;  Participation.  The 
hciaring  will  be  open  to  the  public. 
However,  a  person  wishing  to  present 
views  at  the  hearing  must  provide  OPIC 
will  advance  notice  on  or  before 
December  7, 1994.  The  notice  nmst 
include  the  name,  address  and 
telephone  number  of  the  person  w  ho 
will  make  the  presentation,  the  name 
and  address  of  the  organization  which 
the  person  represents  (if  any)  and  a 
concise  summary  of  the  subject  matter 
of  the  presentation. 

(b)  Prepared  Statements.  Any 
participant  wishing  to  submit  a 
prepared  statement  for  the  record  must 
submit  it  to  OPIC  with  the  notice  or,  in 
any  event,  not  later  than  5  p.m.  on 
December  16. 1994.  Prepared  statements 
must  be  typewritten,  double  spaced  and 
may  not  exceed  twenty-five  (25)  pages. 

(c)  Duration  of  Presentations.  C3ral 
presentations  will  in  no  even  e.xceed  ten 
(10)  njinutes.  and  the  time  for 
individual  presentations  may  be 
reduced  proportionately,  if  necessary,  to 


afford  all  prospective  participants  on  a 
particular  subject  an  opportunity  to  be 
heard  or  to  permit  all  subjects  to  be 
covertxi. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices,  OPIC  will  draw  up  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  will 
provide  each  prospective  participant 
with  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled  and  published.  The 
transcript  will  be  available  to  members 
of  tlie  public  at  the  cost  of  reproduction. 
SUPPLEMENTARY  INFORMATION:  OPIC  is  a 
U.S.  Government  agency  which 
provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  for  projects 
which  confer  positive  developmental 
benefits  upon  the  project  country  ivhile 
avoiding  negative  effects  on  the  U.S. 
(iconomy  and  the  environment  of  the 
project  country.  OPIC's  Board  of 
Directors  is  required  by  section  231A(b) 
of  the  Foreign  Assistance  Act  of  1961. 
as  amended  "the  Act")  to  hold  at  lest 
one  public  hearing  each  year. 

Among  other  issues,  OPIC's  annual 
public  hearing  has,  in  previous  years, 
provided  a  forum  for  testimony 
concerning  section  231A(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  workers  in 
that  country  (including  any  designated 
zone  in  that  country)." 

Based  on  consultations  with  Congress, 
OPIC  complies  with  annual 
determinations  made  by  the  ExiH;utive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
(GSP).  Any  country  for  which  GSP 
eligibihty  is  revoked  on  account  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs,  OPIC  has  agreed 
to  provide  a  worker  rights  report  to  the 
Congress  for  any  country  which  is  the 
subject  of  a  formal  challenge  at  its 
annual  public  hearing.  To  qualify  as  a 
formal  challenge,  testimony  must 
pertain  directly  to  the  worker  rights 
requirements  of  the  law  as  defined  in 
OPIC's  1985  reauthorizing  legislation 
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(Pub.  L.  99-204)  with  reference  to  the 
Trade  Act  of  1974,  as  amended,  and  be 
supported  by  factual  infonnation. 
FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBLIC  HEARING  CONTACT:  Harvey  A. 
Himberg.  Investment  Development 
Department.  Overseas  Private 
Investment  Corporation,  1100  New  York 
Avenue.  NW..  Washington.  DC  20527 
(202)  336-8614  or  by  facsimile  at  (202) 
408-5145. 

Dated:  Nov-ember  17,  1994. 
lames  R.  Offiitt. 

A:,sistant  General  Counsel.  Department  of 
l^gal  Affairs. 

(FR  Doc.  94-29001  Filed  11-23-94;  8:45  ami 
eiLUMQ  COOE  3210-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investtgatton  No.  731-TA-663  (Final)) 
Certain  Paper  Clips  From  China 
Determination 

On  the  basis  of  the  record  '  developed 
111  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
f.Tim  China  of  certain  paper  clips, 
provided  for  in  subheading  8305.90.30 
of  the  Harmonized  Tariff  Schedule  of 
the  ITnitcd  States,^  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV) 

Background 

The  Commis.sion  instituted  this 
investigation  effective  May  16, 1994. 
following  a  proiiminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  paper  clips  from 
China  were  being  sold  at  LTFV  within 


•  The  record  is  defined  in  §  207.2(n  of  the 
(lommi&sion'it  Rules  of  Practice  and  Procedure  {19 
CirKS207.2(f)l. 

-The  imported  paper  clips  covered  by  this 
investigation  include  paper  clips  made  wholly  of 
M  ire  of  bos*  malal.  wh«ther  cr  not  galvanized, 
w  hethrr  or  not  plated  ivith  uickel  or  other  base 
ineidl  (o,g..  copperL  the  foregoing  with  a  wire 
dUuneler  between  0.64  and  1.91  millimeters  (0.021 
iuid  0.075  iiKhes).  regardless  of  physioil 
mirigunition.  exc«p<  as  sper.irically  excluded.  Such 
products  may  baw  «  rectangular  or  ring-like  shape 
find  include,  but  are  not  limited  to,  clips 
commercially  referred  to  as  "No.  1"  clips,  "No.  3" 
c!i(>8.  "jumbo"  or  "giant"  clips,  "gem"  clips, 
"frictloned"  clips.  "Perfect  Gems."  "Marcel  Gems." 
'Xmiversal"  clips,  "nifty"  clips,  "peerless"  clips, 
•"ring"  clip*,  and  "glide-on"  clips-  Specifically 
excluded  from  the  scope  of  this  investigation  are 
plastic  and  vinyl  covered  paper  clips,  butterfly 
di}M>.  binder  clips,  or  other  paper  fasteners  that  art> 
not  made  wholly  of  wire  of  base  metal  and  are 
covered  under  •  separate  subheading  of  the  HTS. 


the  meaning  of  section  733(b)  of  the  Act 
(19  U.S.C.  §  1673b(b)).  Notice  of  die 
institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  po.sting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  June  8. 
1994  (59  FR  29614).  The  hearing  was 
held  in  Washington,  DC,  on  October  4. 
1994.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretar}'  of  Commerce  on 
November  14, 1994.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2829  (November  1994). 
entitled  "Certain  Paper  Clips  From  the 
People's  Republic  of  China; 
Investigation  No.  731-TA-663  (Final)." 

By  order  of  the  Commission. 

Issued:  N'owmber  16.  1994 
Donna  R.  Koehnks. 
Secretary: 

IFR  Dot..  94-28951  Filed  11-23-G4;  8:4.5  am) 
Btt-LINC  COOe  7M0-02-P 


Honey  From  the  People's  Republic  of 
China 

[Investigation  No.  731-TA-722 
(Preliminary}] 

Determination 

On  the  basis  of  the  record  '  developetl 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930.- 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports  of 
honey  ^  from  The  People's  RepubUc  of 
China  (China),  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  October  3.  1994.  a  petition  was 
filed  with  the  U.S.  International  Trade 


'  Tlie  record  is  defined  in  $  207.2(fl  of  the 
rommi.ssjon's  Rule*  of  (>raclice  and  Procedure  (19 
CtR  207.2{f1!. 

- 19  U.S.C.  1673b(a). 

■■Tl'.e  products  covered  by  this  investigation  arp 
natural  honey,  artificial  honey  containing  more 
than  50  percent  natural  honey  by  weight,  and 
preparations  of  natural  honey  containing  more  than 
50  percent  natural  honey  by  weight.  The  subject 
products  include  ail  grades  and  colors  of  honey 
whether  lu  liquid,  creamed,  comb,  cut  comb,  or 
chunk  form,  and  whether  packaged  for  retail  or  in 
bulk  form;  they  are  currently  provided  for  in 
heading  0409  and  subheadings  1702.90  and  210C  90 
of  the  Hamtoniz'-d  Tariff  Schedule  of  thr  I'niWr. 
SfofPi(HTSl 


Conuni.ssion  (Commission)  and  the  U.S. 
Department  of  Conunerc*  (Commerce) 
by  counsel  on  behalf  of  the  American 
Beekeeping  Federation.  Inc.  (ABF)  and 
the  American  Honey  Producers 
Association  (AHPA).  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
i.T) ports  of  honey  from  China. 

Accordingly,  effective  CX:tobcr  3, 
1994.  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
722  (Preliminary ).  Notice  of  the 
in-stitution  of  the  Commission's 
investigation  emd  of  a  public  civiffrcnce 
to  be  held  in  connection  therrwi;h  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretar>-,  U.S. 
International  Trade  Commission, 
Washington.  DC  and  by  publishing  the 
notice  in  the  Federal  Register  of 
Octol«r  13.  1994.-«  The  conference  was 
hold  in  Washington.  DC,  on  October  24. 
1994.  and  all  {>ersons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  17.  1994.  The  views  of  the 
Cx>mmission  are  contained  in  USITC 
Publication  2832  (November  1994), 
entitled  "Honey  From  The  Peoples 
RepubUc  of  China;  Investigation  No. 
731-T.\-722  {Preliminar>)." 

By  order  of  the  Commission. 

Is'iUfd:  Novemtx*r  18.  1994. 
Donna  R.  Koehnkn, 
Secretary. 
IFR  Doc  94-28952  Filitd  11-23-94;  tiAT,  antj 

BILLING  COOE  7020-02-P 


(Investigation  No.  337-TA-360] 
issuance  of  General  Exclusion  Order 

in  the  matter  ot  Lertain  devices  tor 
connecting  cotnputers  via  telephone  liues. 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 

the  U.S.  International  Trade 

Commission  has  issued  a  general 

exclusion  order  in  the  above -captioned 

investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  C  Rose.  Esq..  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Commission,  500  F  Street.  S.W.. 

Washington.  DC  204i6.  Telephone: 

(202)205-3113. 

StlPPt^MBITARy  INFORMATION:  The 

authority  for  the  Commission's 


•'SO  FR  51996. 


60656 


Federal  Register  /  Vol.  59,  No.  226  /  Friday.  November  25,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  226  /  Friday.  November  25.  1994  /  Notices 


determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  and  in 
section  210.58  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.58). 

Farallon  Computing,  Inc.  ("Farallon") 
filed  a  complaint  on  October  12, 1993, 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  alleging  that  16 
respondents  had  violated  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  devices  for 
connecting  computers  via  telephone 
lines.  Those  16  respondents  were:  (1) 
ABL  Electronics  Corp.  ("ABL"),  (2) 
Caltechnology  International  Ltd. 
CCaltechnology").  (3)  CPU  Products 
("CPU"),  (4)  Enhance  Cable  Technology 
("Enhance").  (5)  Focus  Enhancements, 
Inc.  ("Focus"),  (6)  Full  Enterprises  Corp. 
("Full"),  (7)  Good  Way  Industrial  Co., 
Ltd.  ("Good  Way"),  (8)  MACProducts 
(USA)  (now  known  as  DGR 
Technologies,  Inc.)  ("DGR"),  (9) 
Microcomputer  Cable  Co.,  Inc. 
("MCC").  (10)  Ming  Technology  Corp. 
("Ming"),  (ll)  Pan  International  (USA) 
("Pan").  (12)  Shiunn  Yang  Enterprises 
Co..  Ltd.  ("Shiurni  Yang").  (13)  Taiwan 
Techtron  Corp.  ("Techtron").  (14) 
Technology  Works.  Inc.  ("TechWorks"). 
(15)  Total  Technologies.  Ltd.  ("Total"), 
and  (16)  Tremon  Enterprises  Co..  Ltd. 
("Tremon").  Complainant  Farallon 
alleged  infringement  of  certain  claims  of 
U.S.  Letters  Patent  5,003.579.  which  it 
ouTis.  The  Commission  published  a 
notice  of  investigation  in  the  Federal 
Register  on  November  17,  1993  (58  FR 
60671).  Two  additional  respondents 
were  subsequently  added  to  the 
investigation:  Ji-Haw  Industrial  Co.,  Ltd. 
(")i-Haw"),  and  Tri-Tech  Instruments 
Co.,  Ltd.  ("Tri-Tech").  See  59  FR  10164 
(March  3, 1994). 

Of.the  18  respondents  named  in  this 
investigation,  the  Commission  has 
approved  terminations  based  on 
settlements  with  respect  to  the 
following  16  respondents:  ABL. 
Caltechnologv.  CPU.  DGR,  Enhance, 
Focus.  Full.  Good  Way.  Ji-Haw,  MCC. 
Ming,  Pan,  Shiunn  Yang.  Techtron. 
Total,  and  Tremon.  Only  respondents 
Tri-Tech  and  TechWorks  have  not 
settled  with  complainant  Farallon. 

On  April  26, 1994.  the  ALJ  granted 
Farallon's  motion  for  a  summary 
determination  that  a  domestic  industry 
exists  in  accordance  with  subsections 
337(a)(2)  and  (a)(3).  The  Commission 
published  a  notice  of  its  decision  not  to 
review  that  ID  on  May  24.  1994.  See  59 
FR  26811-12  (May  24.  1994). 

On  April  28. 1994.  Farallon  filed  a 
motion  for  smnmary  determination  of 


violation  of  section  337.  The  motion 
was  unopposed  by  any  respondent  and 
was  supported  by  the  Commission 
investigative  attorney.  On  May  24.  1994. 
the  presiding  ALJ  issued  an  ID  finding 
that  there  was  a  violation  of  section  337. 
The  ALJ  found  that  the  "579  patent  was 
valid  and  infringed,  that  Tri-Tech 
imported  the  infringing  product  into  the 
United  States,  and  that  after 
importation.  TechWorks  sold  the 
infringing  product  in  the  United  States. 
No  petitions  for  review  of  the  ID  or 
government  agency  comments  were 
received  by  the  Conunission. 

On  June  28. 1994.  the  Commission 
determined  not  to  review  the  ID,  which 
thereby  became  the  determination  of  the 
Commission.  The  Commission  also 
requested  written  submissions 
concerning  the  issues  of  remedy,  the 
public  interest,  and  bonding.  See  59  FR 
34862-63  (July  7,  1994)  and  59  FR 
48449  (Sept.  21.1994). 

On  November  17.  1994,  the 
Commission  made  its  determinations  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  The  Commission 
determined  that  the  appropriate  form  of 
relief  is  a  general  exclusion  order 
prohibiting  the  entrj'  for  consumption  of 
infringing  devices  for  connecting 
computers  via  telephone  lines.  Finally, 
the  Commission  determined  that  the 
public  interest  factors  enumerated  in  19 
U.S.C.  1337(d)  do  not  preclude  the 
issuance  of  the  aforementioned  relief, 
and  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amount  of  346  percent  of  the  entered 
value  of  the  infringing  devices  for 
connecting  computers  via  telephone 
lines. 

Copies  of  the  Commission  order,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street,  S.W.,  Washington.  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  November  18, 1994. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-29064  Filed  11-23-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  311 02] 

Wisconsin  Central  Ltd. — Exemption 
Acquisition  and  Operation — Certain 
Lines  of  Soo  Line  Railroad  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  modification 

of  historic  preservation  condition  and 

request  for  comments. 

SUMMARY:  The  Commission  proposes  to 
remove  a  condition,  imposed  in  1987  in 
connection  with  a  sale  of  rail  lines,  that 
prevents  the  railroad  from  selling, 
destroying  or  modifying  properties  until 
completion  of  procedures  under  section 
106  of  the  National  Historic 
Preservation  Act. 

DATES:  Comments  are  due  by  January  9, 
1995. 

ADDRESSES:  An  original  and  10  copies  of 
all  comments  must  be  sent  to  Office  of 
the  Secretary,  Case  Control  Branch, 
Attn:  Finance  Docket  No.  31102, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  NW..  Washington, 
DC.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Mackall.  (202)  927-6056.  [TDD  for 
the  hearing  impaired:  (202)  927-5721] 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  to  reopen  this 
proceeding  to  remove  a  condition  that 
was  imposed  seven  years  ago  in  this  rail 
line  sale  proceeding.  The  condition 
appears  to  be  inconsistent  with  our 
current  procedures  and  may  no  longer 
be  necessar>'. 

Wisconsin  Central  Ltd.  (Wisconsin 
Central)  purchased  approximately  1,800 
miles  of  rail  line  from  Soo  Line  Railroad 
Company  (Soo)  on  October  11.  1987, 
pursuant  to  the  class  exemption  for  rail 
line  sales,  49  CFR  1150.31  et  seq.>  We 
allowed  the  sale  to  proceed  under  the 
class  exemption,  but  imposed  an 
historic  preservation  condition.  Because 
this  case  was  processed  under  the  class 
exemption  procedures,  and  we  did  not 
want  to  delay  the  public  benefit  of  the 
line  sale  in  preserving  rail  service,  we 
permitted  the  sale,  but  ordered  the 
carrier  not  to  take  any  steps  that  would 
affect  historic  properties  until  after  the 
National  Historic  Preservation  Act 
(NHPA)  process  could  be  completed. 

Section  106  of  the  NHPA,  16  U.S.C. 
470f.  requires  that,  when  a  federal 


'  See  Wisconsin  Central  Ltd. — Exemption 
Acquisition  and  Operation — Certain  Lines  of  Soo 
Line  Hailrood  Company.  Finance  Docket  No.  31102 
(ICC  served  July  28.  1988).  The  exemption  overrides 
certain  regulatory  requirements  associated  with 
filing  a  formal  application  under  49  U.S.C.  10901. 


agency  approves  a  license,  it  must  "take 
into  account  the  effect  of  the 
undertaking  on  any  district,  site, 
building,  structure,  or  object  that  is 
included  in  or  eligible  for  inclusion  in 
the  National  Register  (of  historic 
buildings  and  places]."  Under  the 
NHPA,  we  consult  with  the  appropriate 
state  historic  preservation  officer 
(SHPO)  and.  where  appropriate,  the 
Advisory  Council  on  Historic 
I^servation  (ACHP)  to  identify  historic 
properties,  determine  if  they  will  be 
adversely  affected,  and  consider 
appropriate  mitigation. 

"The  broad  historic  preservation 
condition  we  imposed  in  this  case  was 
worded  as  follows: 

The  Conunission  will  undertake  a  section 
lOf)  National  Historic  PreseiA-ation  Act 
process  In  this  matter.  Pending  completion 
thereof.  (Wisconsin  Central)  shall  re&ain      , 
from  taking  any  action  that  may  jeopardize 
the  historic  integrity  of  sites  and  structures 
50  years  old  or  older. 

Because  himdreds  of  properties  were 
transferred,  the  Commission's  Section  of 
Environmental  Analysis  (SEA) 
attempted  to  enter  into  some  kind  of 
■programmatic  agreement"  (36  CFR 
800.13)  2  or  "memorandum  of 
ngreement"  (36  CFR  800.5) '  with  ACHP 
and  the  various  SHPOs  involved  to 
facilitate  the  process  by  identifying  the. 
historic  properties  adversely  affected  by 
the  transfer,  so  that  we  could  craft 
appropriate  mitigation  conditions  for 
them.  This  effort  has  been  unsuccessful, 
however,  and  the  process  of 
determining  appropriate  historic 
preservation  measures  for  each 
particular  property  that  Wisconsin 
Contral  has  subsequently  sought  to  sell 
or  demolish  has  been  inordinately  slow, 
often  taking  several  years. 

Wo  revised  our  historic  preservation 
rules  in  1991  so  that  now  the  historic 
preservation  process  is  only  required  in 
line  sale  cases  where,  at  the  time  of  the 
transfer,  the  appUcant  plans  to  dispose 
of  or  alter  properties  subject  to  our 
jurisdiction  that  are  50  years  or  older.* 
Implementation  of  Environmental  Law's, 


-A  programmatic  agreement,  negotiated  between 
.\i1iP  and  the  responsible  agency  official  in 
consultation  with  the  appropriate  SHPO,  may  he 
usod  to  determine  proper  historic  preservation 
nir.asures  for  projects  when  "effects  on  historic 
properties  are  similar  and  repetitive."  The 
programmatic  agreement  is  a  contract  that  to  be 
t'fleclive  must  be  agrtied  to  in  writing  by  ACHP.  the 
.SHPO,  and  the  agency. 

'A  memorandum  of  agreement  (MOA)  may  be 
usod.  usually  for  a  single  project,  where  the  agency 
>ind  the  SHro  agree  on  a  course  of  action.  ACHP 
i:iut>t  have  an  opportunity  for  comment 

■•These  rule  changes  were  made  in  consultation 
with  the  ACHP.  !l  is  unclear  whether  Wisconsin 
('entral  would  have  bad  to  file  a  historic  report  or 
I).!  subject  to  hWoric  preservation  conditions  under 
'.lus  new  standard. 


7  I.C.C.2d  807,  828  (1991).  Our  current 
rules  do  not  require  carriers  to  file  an 
historic  report,  and  historic  preservation 
conditions  are  not  imposed,  for  rail  line 
sales  "where  further  approval  is 
required  to  abandon  any  service  and 
there  are  no  plans  to  dispose  of  or  alter 
properties  subject  to  ICC  jurisdiction 
that  are  50  years  old  or  older,"  49  CFR 
1105.8  (b)(1).  Thus,  under  our  new 
rules,  if  a  condition  were  imposed  in  a 
line  sale  case  such  as  this  one,  it  would 
apply  only  to  properties  subject  to  our 
jurisdiction  ("used  or  useful"  in  rail 
service,  see  49  CFR  1105.8)  that  the 
buyer  has  plans  to  dispose  of  or  aher 
outside  the  context  of  a  further 
abandonment  or  sale  application.' 
These  rules  have  been  applied  in 
approximately  100  cases  and  have 
work«d  well  in  narrowing  the  focus  of 
the  historic  review  process  to  rail 
properties  that  may  actually  be  affected 
by  a  sale  transaction. 

In  contrast,  as  noted  previously,  the 
broad  condition  imposed  here  has  not 
worked  well.  Before  Wisconsin  Central 
can  dispose  of  any  of  the  properties  it 
obtained  from  Soo  in  1987,  it  must 
complete  the  historic  preser\'ation 
process  for  each  particular  property. 
This  requirement  usually  results  in  a 
lengthy  delay  for  each  property. 
Moreover,  as  things  now  stand,  this 
situation  would  continue  indefinitely; 
unless  amended,  the  condition  will 
continue  to  cover  all  of  Wisconsin 
Central's  properties  as  long  as  it  remains 
a  railroad.^ 

More  than  seven  years  have  passed 
since  Wisconsin  Central  acquired  these 
properties.  Accordingly,  it  seems  to  us 
that  from  this  point  forward,  Wisconsin 
Central's  sale  or  demolition  of 
properties  should  no  longer  be 
considered  to  be  the  result  of  the 
original  purchase  from  the  Soo.  Rather, 
because  of  the  passage  of  time,  these 
decisions  more  appropriately  should  be 
considered  the  normal  result  of  the 
carrier's  continuing  ownership  and 
management  of  these  properties.  It 
seems  inappropriate  to  continue  to 
impose  a  greater  burden  on  Wisconsin 
Central  than  it  would  face  if  its 
acquisition  proceeding  took  place  now 

We  may  modify  conditions  we  have 
imposed  in  our  proceedings,  and  we 
preliminarily  conclude  that  it  is 
appropriate  to  do  so  here.  Accordingly. 


'  If  subsequent  abandonment  or  sale  authority  is 
required  for  the  disposition  of  properties,  the 
appropriate  NHPA  review  will  take  place  in  the 
context  of  those  proceedings. 

••We  would  note  that  the  problem  relates  to  sales 
of  propertie*  that  are  not  part  of  a  line  for  which 
abandonment  authority  is  sought.  In  abandunmem 
proceedings,  historic  structures  would  be 
documented  aaywBj. 


we  are  reopening  this  proceeding  and 
proposing  to  modify  the  condition  to 
require  completion  of  the  historic 
review  process  only  with  regard  to 
specific  properties  for  which  that 
process  is  already  imderu-ay  or  of  which 
the  carrier  has  informed  SEA  that  it 
plans  to  dispose.  The  disposal  of  other 
properties  would  be  presumed  to  be 
outside  the  scope  of  the  proceeding  in 
which  we  authorized  the  rail  line  sale. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proposal  should 
not  have  any  adverse  impact  on  small 
entities. 

Decided:  November  7.  1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commi'is loners 
Simmons.  Moij;an,  and  Ovi-en.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding. 

Veraon  A.  Williams. 

Secretary. 

|FR  Doc.  94-290&5  Filed  1 1-23-94:  8;4S  ami 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  Uin 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  arc 
grouped  into  submission  categories, 
with  each  entrj'  containing  the 
following  information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the  Departmi'nt 
sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected: 

(4)  Who  will  be  aslced  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
resfKindents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public  burden' 
(in  hours)  associated  with  the  collection:  and, 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
[ustice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
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anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Application  for  Transfer  of 
Petition  for  Naturalization. 

(2)  Form  N— 455.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  by  a  petitioner  for 
naturalization  to  request  a  transfer  of 
his/her  petition  to  another  court;  also 
used  by  the  Immigration  and 
Naturalization  Ser\'ice  to  make 
recommendations  to  the  court. 

(5)  100  annual  respondents  at  .166 
hours  per  response. 

(6)  17  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  November  18. 1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

|FR  Doc.  94-28968  Filed  11-23-94;  8:45  am] 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  smce  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
vvith  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  comf)onent  of  the  Department 
sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection;  and 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Application  to  Extend/Change 
Nonimmigrant  Status. 

(2)  Form  1-539.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  for  a  nonimmigrant  to  apply  for 
an  extension  of  stay  or  change  to 
another  nonimmigrant  status.  Also,  this 
data  will  be  used  by  the  Immigration 
Service  to  determine  eligibility  for  the 
requested  immigration  benefit. 

(5)  241.000  annual  respondents  at 
.750  hours  per  response. 

(6)  180.750  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  PubUc  Uw  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  November  18, 1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

jFR  Doc.  94-28969  Filed  11-23-94;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
'OMB)  has  been  sent  the  following 


collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and  . 
the  applicable  component  of  the  Department 
sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of    ' 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public  burden 
(ir»  hours)  associated  with  the  collection;  and. 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulator^'  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR.  Washington.  DC  20530. 

New  Collection 

(1)  Telephone  Verification  System 
(TVS)  Pilot  Phase  II. 

(2)  Immigration  and  Naturalization 
Service. 

(3)  Monthly. 

(4)  Business  or  other  for-profit.  This 
information  will  be  used  to  determine 
the  number  of  alien  employers  who  are 
unauthorized  for  employment  in  the 
United  States  as  a  result  of  the 
Telephone  Verification  Project.  The 
users  of  the  Telephone  Verification 
System  are  various  employers 
throughout  the  United  States. 

(5)  200  annual  respondents  at  .58 
hours  per  response. 


(8)  1.392  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Pubhc  Law  96-511. 

Public  comment  on  this  item  is 
encoiiraged. 

Dated:  November  18. 1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  94-28970  Filed  11-23-94;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Alloyd  Asbestos 
Abatement  Co.,  et  ai,  Civil  Action  No. 
C-3-91-107,  were  lodged  on  November 
8,  1994  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
The  Consent  Decree  resolves  violations 
of  Section  112(c)  of  the  Clean  Air  Act. 
42  U.S.C.  §  7412(c).  as  amended,  and  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  asbestos 
(the  "asbestos  NESHAP"),  40  C.F.R.  Part 
61.  Subpart  M.  The  Consent  Decrees 
require  Defendant  Ohio  State  University 
("OSU")  to  pay  civil  penalties  of  $7500 
and  to  establish  asbestos  control 
programs  and  achieve  full  compliance 
witli  the  asbestos  NESHAP. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Alloyd 
Asbestos  Abatement  Co.,  et  ai,  DOJ  Ref. 
#90-5-2-1-1554. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  602  Federal  Building, 
200  West  Second  Street.  Dayton.  Ohio 
45402;  the  Region  Five  Office  of  the 
Envirormiental  Protection  Agency.  77 
West  Jackson  Blvd.,  Chicago.  Illinois 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street,  NW..  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case,  and  enclose 
a  check  in  the  amoimt  of  $5.75  for  the 
OSU  decree  (25  cents  per  page 


IMI 


reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross. 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  94-29030  Filed  11-23-94:  8:45  am] 

BtLUNG  CODE  4410-01-M 


Notice  of  Extension  of  Time  for  Public 
Comment  Regarding  Lodged  Consent 
Decree 

In  accordance  with  Departmental 
pohcy,  28  C.F.R.  §  50.7,  notice  was 
given  on  September  22,  1994  at  59  Fed 
Reg.  48640,  that  a  proposed  consent 
decree  was  lodged  in  United  States  v. 
Atlantic  Refining  and  Marketing  Co., 
Inc.,  and  Sun  Co.,  Inc.,  (R&M),  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
consent  decree  addresses  alleged 
violations  of  Sections  301  and  402  of  the 
Clean  Water  Act,  33  U.S.C.  §§  1311  and 
1342.  which  occurred  at  the 
Philadelphia.  Pennsylvania  oil  refiners- 
owned  by  Atlantic  Marketing  and 
operated  by  Sun  Co..  Inc..  R&M.  Both 
entities  are  subsidiaries  of  Sun 
Company.  Inc.  Specifically,  the 
defendants  allegedly  violated  several 
parameters  of  the  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  permit  for  the  Philadelphia 
refinery.  The  parameters  allegedly 
violated  include  those  for  total 
suspended  solids,  oil  and  grease,  total 
chromium,  hexavelant  chromium, 
biochemical  oxygen  demand,  phenolics, 
ammonia  (as  nitrogen),  zinc,  and  pH. 
The  violations  included  eleven  bypasses 
of  untreated  water  to  the  Schuylkill 
River. 

At  the  request  of  citizens  who  live  in 
the  vicinity  of  the  refinery,  the 
Department  of  Justice  is  extending  the 
time  for  public  comment  relating  to  the 
proposed  consent  decree  through 
December  8,  1994.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Atlantic 
Refining  and  Marketing  Co.,  et  ai,  DOJ 
Ref.  #90-5-1-1-5056. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  615  Chestnut  Street. 
13th  Floor.  Suite  1300.  Philadelphia, 
Pennsylvania  19106;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005.  (202)  624-0892.  A  copy  of  the 


proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Librarv,  1120  G  Street, 
NW..  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  S8.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  94-29031  Filed  11-23-94;  8:45  am) 

BILUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  C.F.R.  §  50.7.  notice  is  hereby 
given  that  on  November  4,  1994,  a 
proposed  Consent  Decree  in  United 
States  v.  International  Har\'ester  Co., 
Civil  Action  No.  C-3-85-365.  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
Western  Division.  This  Consent  Decree 
represents  a  settlement  of  claims  against 
International  Harvester  Co..  now  known 
as  Navistar  International  Transportation 
Corporation,  for  alleged  violations  of  the 
Clean  Air  Act  arising  from  truck 
painting  operations  at  two  International 
Harvester  facilities  in  the  Springfield, 
Ohio  area.  The  complaint  alleged 
violations  of  the  Clean  Air  Act  and  the 
federally  approved  Ohio  State 
Implementation  Plan  due  to  excess  air 
emissions  of  volatile  organic 
compounds.  Under  this  settlement 
between  the  United  States  and  Navistar. 
Navistar  will  pay  the  United  States  a 
civil  penalty  of  $2,703,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of" 
Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v. 
International  Harx'ester  Co.,  D.J.  Ref  90- 
5-2-1-740. 

The  proposed  Consent  Decree  may  be 
examined  at  the  U.S.  Environmental 
Protection  Agency,  Region  V.  Air  and 
Radiation  Branch  Docket  Room.  77  West 
Jackson  Blvd.,  Room  1717,  Chicago. 
Illinois.  60604.  (202)  886-1020.  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  NW..  4th  Floor.  Washington.  EX: 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Librarv.  1120  G  Street. 
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N\V.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  94-29032  Filed  11-23-94;  8:45  am| 

BILLING  COOC  4410-01-M 


Notice  of  Lodging  of  Settfement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  42  U.S.C.  §  9601  et  seq. 
C'CERCLA") 

In  accordance  with  Departmental 
pohcy,  28  CF.R.  §  50.7,  and  42  U.S.C 
§  9622(fi).  notice  is  hereby  given  that  a 
consent  decree  in  United  States  v. 
Linemaster  Switch  Corporation,  3-94- 
0170,  was  lodged  with  the  United  States 
District  Coiul  for  the  District  of 
Connecticut,  on  October  11, 1994. 

The  consent  decree  resolves  claims 
for  past  and  future  costs  and 
implementation  of  response  actions 
sought  in  an  action  brought  by  the 
United  States  against  defendant 
Linema.ster  Switch  Corporation 
("Linemaster"),  under  Sections  106  and 
107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  UabiUty  Act  ("CERCLA"),  42  U.S.C. 
§§  9606  and  9607,  relating  to  the 
Linemaster  Superfund  Site  ("Site  "), 
located  in  Woodstock.  Windham 
County,  Connecticut.  Under  the 
proposed  settlement,  Linemaster  will 
perform  the  remedy  for  the  Site  and 
reimburse  the  United  States  for  its  past 
and  future  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  siiould  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v. 
Linemaster  Switch  Corporation.  DOJ 
Ref  #90-ll-3-878A. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Attorney's  Office  for  the  District  of 
Connecticut,  157  Church  Street,  23rd 
Fir.  New  Haven,  CT  06508;  the  Region 
I  Office  of  the  Environmental  Protection 
Agency,  J.F.  Kennedy  Federal  Building, 
Boston.  MA  02203-2211;  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 


consent  decree  may  be  obtained  in 

person  or  by  meiil  from  the  Consent 

Decree  Library,  1120  G  Street,  NW..  4th 

Floor,  Washington,  DC  20005.  hi 

requesting  a  copy  please  refer  to  the 

referenced  case  and  enclose  a  check  in 

the  amount  of  $25,.25  (25  cents  per  page 

reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  94-29033  Filed  11-23-94;  8:45  am] 

BILLING  CODE  441(M>1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
PoHcy.  28  CF.R.  §  50.7.  notice  is  hereby 
given  that  on  October  26. 1994.  a 
Consent  Decree  in  United  States  v. 
Public  Service  Electric  6-  Gas  Co.,  Inc., 
Civil  Action  No.  94-5197  (WGB),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey.  The 
proposed  Consent  Decree  requires  the 
Defendant  to  pay  a  civil  penalty  of 
$230,000,  and  obligates  the  Defendant  to 
provide  reports  to  EPA  detailing  all 
asbestos  demolition  renovation  projects 
in  progress  and  to  be  undertaken  within 
one  year  of  entry  of  the  Consent  Decree 
at  any  of  the  Defendant's  Gas  Business 
Unit  ("GBU")  facilities.  In  addition,  the 
Defendant  is  required  to  perform  an 
inspection  for  friable  asbestos- 
containing  materials  at  each  GBU 
facility  at  which  the  Defendant  intends 
to  conduct  demoUtion  or  renovation 
operations  within  one  year  of  entry  of 
the  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Frankhn  Station, 
Washington,  DC  20044.  and  should  refer 
to  United  States  v.  Pubhc  Service 
Electric  6-  Gas  Co..  Inc.,  D.J.  90-5-2-1- 
1866. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
970  Broad  Street,  Room  501,  Newark, 
New  Jersey  07102;  at  the  Region  II 
Office  of  the  Environmental  Protection 
Agency.  26  Federal  Plaza,  New  York, 
New  York  10278;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  ccpy  of  the  proposed 
Consent  Decree  can  be  obtained  in 


person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  4lh 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$4.00  (25  cents  j>er  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross, 

Acting  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  94-29034  Filed  11-23-94;  8;45  anil 
BILLING  CODE  441(M>1-M 


Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation  and  LiabKity 
Act  of  1980  as  Amended 

In  accordance  with  Department  of 
Justice  policy,  28  CF.R.  §  50.7,  notice  is 
hereby  given  that  a  proposed  settlement 
agreement  in  In  re  Valley  Steel  Products 
Company,  Inc.,  No.  92-40776-293, 
(Bankr.  E.D.  Mo.)  was  lodged  on 
November  3,  1994.  with  the  United 
States  Bankruptcy  Court  for  the  Eastern 
District  of  Missouri.  The  agreement 
resolves  claims  of  the  United  States 
against  Debtor  Valley  Steel  Products 
Company,  Inc.  ("Valley  Steel")  in  the 
above-referenced  bankruptcy  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA")  for  contamination  at 
the  Sinclair  Refinery  Superfund  Site  in 
Wellsville.  New  York  (the  "Site").  In  the 
proposed  settlement  agreement  Valley 
Steel  agrees  to  give  the  United  States  an 
allowed  general  unsecured  pre-petition 
daim  of  5240,000  in  settlement  of  the 
United  States'  claims  for  response  costs 
incurred  and  to  be  incurred  by  the 
Environmental  Protection  Agency  at  the 
Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addres-sed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  In  re  Valley  Steel 
Products  Company,  Inc.,  No.  92-40778- 
293.  DOJ  Ref.  #90-11-2-2988. 

The  proposed  settlement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  1114  Market 
Street.  St.  Louis,  Missouri,  63101;  the 
Region  H  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  New  York,  10278;  and  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 


(202)  624-0892.  A  copy  of  the  proposed 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  emd  enclose  a  check  in 
the  amount  of  $2.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Librar>'. 
Joel  M.  Gross, 

Acting  Chief  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-29035  Filed  11-23-94;  8:45  am] 
BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

[Docket  No.  93-77] 

Nasir  Gore,  T/A  All  Drugs  Pharmacy, 
Inc.;  Revocation  of  Registration  - 

On  August  31, 1993.  the  Deputy 
Assistant  Administrator,  then  Director. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration  (DEA), 
(lirocted  an  Order  to  Show  Cause  to 
Nasir  Gore.  T/A  Family  Pharmacy  and 
All  Drugs  Pharmacy,  Inc.  (Respondent), 
proposing  to  revoke  the  pharmacies' 
UEA  Certificates  of  Registration. 
BF1426306  and  BA2097562.  under  21 
U.S.C.  824(a)(4).  and  to  deny  any 
pending  applications  under  21  U.S.C 
R23(f).  The  Order  to  Show  Cause  alleged 
that  Family  Pharmacy  was  not  licensed 
in  New  Jersey,  the  state  in  which  it  is 
registered,  and  that  the  continued 
registration  of  Respondent  would  be 
inconsistent  with  the  public  interest. 

Respondent,  by  counsel,  requested  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Newark,  New  Jersey  on  April  12. 
1994. 

On  July  19, 1994.  Judge  Tenney 
issued  his  findings  of  fact,  conclusions 
of  law  and  recommended  ruling  in 
which  he  recommended  that  the 
registration  of  all  Drugs  Pharmacy,  Inc., 
be  revoked  and  any  pending 
applications  of  Nasir  Gore  be  denied.  No 
exceptions  were  filed  and  on  August  19. 
1994.  the  administrative  law  judge 
transmitted  the  record  of  the 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
ond.  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 


The  Administrative  law  judge  found 
that  detectives  from  the  Kearny,  New 
Jersey  Police  Department  received 
information  from  a  confidential 
informant  that  Respondent  was  selling 
tablets  of  Ativan,  a  Schedule  fV 
controlled  substance,  to  people  off  the 
street  for  one  dollar  per  tablet. 
Subsequently,  in  September  and 
October  1992,  police  officers  conducted 
three  controlled  purchases  of  Ativan  at 
Family  Pharmacy.  Each  time,  Mr.  Nasir 
Gore,  o\\Tier  and  operating  pharmacist, 
provided  a  confidential  informant  with 
Ativan  in  exchange  for  cash.  Mr.  Gore 
testified  at  the  proceeding  that  he  had 
given  the  informant  ninety  controlled 
substance  tablets,  but  that  the 
confidential  informant  had  told  him  that 
he  had  prescription  which  he  would 
bring  in  later. 

The  administrative  law  judge  found 
that  on  November  6.  1992.  Nasir  Gore 
entered  into  a  Consent  Order  with  the 
New  Jersey  State  Board  of  Pharmacy 
that  he  cease  and  desist  from  the 
practice  of  pharmacy  in  the  State  of 
New  Jersey.  On  October  18. 1993.  before 
the  New  Jersey  Superior  Court  for 
Hudson  County,  Nasir  Gore  pled  guilty 
to  a  single  felony  count  of  distributing 
or  dispiensing  controlled  dangerous 
substances  in  violation  of  N.J.  Revised 
Statute  2C:35-5A(1)  and  5b(3). 

The  administrative  law  judge  also 
found  that  DEA  conducted  an 
accountability  audit  of  Family 
Pharmacy  based  on  records  seized  by 
the  Kearny  Police  Department. 
However,  Judge  Tenney  found  "chain  of 
custody"  problems  with  respect  to  the 
records  audited  and  determined  that  the 
evidence  DEA  provided  was  not 
persuasive  to  support  allegations  of 
inadequate  recordkeeping  with  respect 
to  Ativan. 

In  October  or  November  1992,  Family 
Pharmacy  ceased  operation  as  a 
Pharmacy.  Therefore,  the  administrative 
law  judge  found  that  the  DEA 
registration  of  Family  Pharmacy, 
BF1426306,  terminated  by  operation  of 
law  prior  to  the  initiation  of  the 
proceeding.  21  CFR  1301.62. 

The  administrative  law  judge  found 
that  Nasir  Gore  was  operating  All  Drugs 
Pharmacy,  Inc.  in  November  1993,  and 
that  he  had  been  observed  acting  as  the 
pharmacist-in-charge.  Mr.  Gore  testified 
that  he  had  sold  the  pharmacy  to  his 
brother-in-law.  Tariq  Matin,  on 
November  3. 1993.  and  he  produced  a 
copy  of  a  contract  and  related 
documents.  However,  the  pharmacy  was 
operating  under  a  New  York  State 
pharmacy  license  issued  to  Mr.  Gore, 
that  indicated  that  Mr.  Gore  was  the  sole 
pharmacist  and  owner  of  All  Drugs 
Pharmacy,  Inc.  Judge  Tenney  found  that 


there  was  not  evidence  of  money  or 
other  consideration  exchanging  hands, 
no  evidence  of  inventory  transfers,  and 
no  e\idence  that  the  DEA  or  the  state 
was  advised  of  the  change  of  ownership. 
In  addition,  Mr.  Gore  continued  to  work 
at  the  pharmacy  and  continued  to  write 
all  checks  for  he  pharmacy.  Judge 
Tenney  concluded  that  there  was  no 
true  sale.  Mr.  Gore  also  testified  that  the 
pharmacy  had  ceased  operation  in 
March  1994  and  that  he  had  transferred 
all  controlled  substances  for 
destruction.  The  administrative  law 
judge  found  no  preponderating  evidence 
to  support  a  finding  that  the  pharmacy 
is  no  longer  in  operation. 

Under  21  U.S.C.  824(a)(4),  and 
pursuant  to  21  U.S.C  823(f).  "(iln 
determining  the  public  interest,  the 
following  factors  shall  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary-  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
Henn-f  Schwarz.  Jr..  M.D..  54  16422 
(1989). 

Of  the  stated  factors,  the 
administrative  law  judge  found  that 
factors  (2),  (3).  (4),  and  (5)  were  relevant. 
As  to  factor  (2),  Respondent  admitted  to 
dispensing  Ativan  without  a 
prescription;  as  to  factor  (3)  Mr.  Gore 
was  convicted  under  New  Jersey  State 
law  of  a  single  felony  of  unlawfully 
distributing  a  controlled  dangerous 
substance;  as  to  factor  (4),  Respondent 
dispensed  controlled  substances 
without  a  valid  prescription  in  violation 
of  the  Federal  Controlled  Substances 
Act  and  New  Jersey  State  law;  and  as  to 
factor  (5),  the  administrative  law  judge 
found  that  Respondent's  conduct  at 
Family  Pharmacy  in  New  Jersey,  the 
action  of  the  New  Jersey  State  Board  of 
Pharmacy  taken  against  Mr.  Gore,  and 
his  subsequent  conviction  all  were 
found  to  threaten  the  public  health  and 
safety. 

The  administrative  law  judge  noted 
that  Respondent's  major  defense  was 
that  he  was  noilonger  associated  with 
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All  Drugs  Pharmacy,  Inc.  However,  the 
administrative  law  judge  determined 
that  the  evidence  as  a  whole  does  not 
support  that  the  transfer  was  an  arms- 
length  transaction.  Judge  Tenney 
concluded  that  the  continued 
registration  of  All  Drugs  Pharmacy,  Inc. 
would  not  be  consistent  with  the  public 
interest  and  that  is  registration  should 
be  revoked. 

The  Deputy  Administrator  adopts  the 
findings  of  fact,  conclusions  of  law,  and 
recommended  ruling  of  the 
administrative  law  judge  in  its  entirety. 
Based  on  the  foregoing,  the  Deputy 
Administrator  concludes  that 
Respondent's  continued  registration 
would  not  be  in  the  public  interest. 

Accordingly,  the  Eteputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration,  BA2097562,  issued  to  All 
Drugs  Pharmacy.  Inc..  be  and  it  hereby 
is.  revoked;  and  that  any  pending 
applications  of  Nasir  Gore,  be,  and  they 
hereby  are.  denied.  This  order  is 
effective  December  27,  1994. 

Dated:  November  17, 1994. 
.Stephen  H.  Greene, 

Deputy  Administrator. 

|FR  Doc.  94-28994  Filed  11-23-94;  8:45  am| 

BILUNG  CODE  4410-0»-M 


DEPARTMEI^fT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Dnpeirtment  of  Labor  from  its  study 
(jf  local  wage  conditions  and  data  made 
available  from  other  sources.  1  hey 
spccifv'  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  .3,  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 


statues  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contmrj"  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  ever)'  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Goverrmient  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Act,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  date  may  be  obtained  by 
writing  to  the  U.S.  liepartment  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 


Avenue,  NW..  Room  S-3014. 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  I 

Maine 
ME940039  (Nov.  25,  1994) 

Volume  VI 

Arizona 
AZ940018  (Nov.  25, 1994) 
AZ940019  (Nov.  25,  1994) 
AZ940020  (Nov.  25,  1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  th«> 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
I.ssued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volumo  I 

Conne(  ticut 

CT940008  (Feb.  11.  1994) 
Miiine 

ML940013  (Feb.  11, 1994) 

ME940018  (Feb.  11,  1994) 

ME94()025  (Feb.  11,  1994) 
Mnssachusetts 

MA040O16  (Feb.  11, 1904) 
N'<nv  Hampshire 

NH940009  (Feb.  11,  1994) 

.\H940014  (Feb.  11,  1994) 

NH940025  (Feb.  11,  1994) 
.\'e\v  York 

NY940002  (Feb.  11, 1994) 

NY940003  (Feb.  11,  1994) 

NY9400()4  (Feb.  11,  1994) 

NY940005  (Feb.  11. 1994) 

NY940O09  (Feb.  11.  1994) 

NY940016  (Feb.  11,  1994) 

NY940017(Feb.  11.1994) 

NY940018(Feb.  11.1994) 

NY940019  (Feb.  11,  1994) 

NY940025  (Feb.  11,  1994) 

NY940034  (Feb.  11.  1994) 

NY940036  (Feb.  11, 1994) 

NY940039  (Feb.  11, 1994) 

NY940041  (Feb.  11.  1994) 

NY940043  (Feb.  11,  1994) 

NY940045  (Feb.  11,  1994) 

NY940046  (Feb.  11. 1994) 

NY940O47  (Feb.  11,  1994) 

NY940048  (Feb.  11,  1994) 
Rhode  Island 

Rl940006(Feb.  11.  1994) 

Volume  U 

Delaware 
DE940008  (Feb.  11.1994) 

Maryland 


Mn940010  (Feb.  11.  1994) 
MD940025  (Feb.  11. 1994) 
MD940026  (Feb.  11.  1994) 
MD940C28  (Feb.  11.  1994) 
MD940029  (Feb.  11.  1994) 
MD940045  (Feb.  11. 1994) 

Pminsylvania 
PA940050  (Feb.  11,  1994) 

Virginia 
VA940065  (Feb.  11,  1994) 

Wist  Virginia 
\VV940001  (Feb.  11, 1994) 
^VV940002  (Feb.  11.  1994) 
\VV940003  (Feb.  11.  1994) 

Volume  III 

C^orgin 

CA940031  (Feb.  11.  1994) 
Kentucky 

Ky94(i035  (Feb.  11.  1994) 
Sooth  Carolina 

.SC:940023  (Fell.  11,  1994) 
I'exas 

TX94n016  (Feb.  11.  1994) 

I'liiiuis 
|lL940018(Iel).  11.  1994) 

Inidiana 
;iN940003  (Feb.  11.  1994) 
'1N94(K)06  (Feb.  1 1 .  1994) 
IN94O017  (Feb.  11,  lt)*)4) 
'rN94(H)18  (Feb.  11.  1194) 

VblumeV 

.Xi^kansas 
iAR94{)001  (Feb 

kiuisas 

KS940OO4  (Feb.  11, 
KSy40007  (Fell.  11, 
K.S940009(Feb.ll, 
KS940013(Feb.  11, 
KS940021  (Feb.  11. 
kS940023  [Vi'.b 
K.S940025  (Feb 
KS940026  (Feb 

Missouri 

MO940()02  (Feb.  11.  1994) 

.\'t:briiska 

NE940001  (Feb.  11, 1994) 
NF'HOOtW  (Feb.  11.  1994) 
\F040010  (Feb.  11.1994) 
\E')40011  (Feb.  11,  1994) 
NE940058  (Feb.  11,  1994) 

Oklahoma 

OK940013  (Feb.  II.  1094) 
O1C940014  (Feb.  11.  1994) 


11.  1994) 

1994) 
1904) 
1994) 
1994) 
1994) 
11.  1994) 
11,1994) 
11.  1994) 


Volume  \7 

/Vizona 

AZ940004  (Feb 
Idaho 

ID940002  (Feb  1 
Montana 

MT940001  (Feb. 
N^'\ada 

NV940O02  (Feb. 
Oregon 

OR940001  (Feb 
Washington 

\VA940002  (Feb. 

VVA94O003  (Feb. 

\VA940007  (Feb. 

UA940011  (Feb. 

U'A940013(Feb. 


11.  1994) 

1.1994) 

11,  1994) 

11.  1994) 

11.1994) 

11.  1994) 
11.  1994) 
11,  1994) 
11.  1994) 
11,  1994) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  OfTice 
(GPO)  document  entitled  "General  Wage 
D<!terminations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  Uie  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Doounents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
7Hri-3238. 

When  ordering  subt>cription(s).  be 
sure  to  spet;ify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  etlition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
di.stributed  to  subscribes. 

Signed  at  Washington.  VXl.  this  18th  day  of 
\()\enil)er  1994. 
Alan  L.  Moss, 

Din-ctnr.  Division  of  Wage  Dfterminaiion. 
iFK  Doc.  94-28995  Filed  11-2.3-94;  R;45anii 
BILUNG  CODE  4510-27-411 


Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Indian 
and  Native  American  Employment  and 
Training  Programs;  List  of  Grantees 
Receiving  Waivers  and  Tentative 
Waivers  of  Competition  for  Program 
Years  1995-96 

AGENCY:  Employment  and  Training 
Atiministralion.  Department  of  Labor. 

ACTION:  List  of  current  JTPA  section  401 
grantees  given  waivers  and  tentative 
waivers  of  competition  for  the  Program 
Year  (PY)  1995-96  designation  period. 

SUMMARY:  Pursuant  to  the  instructions 
and  procedures  published  in  the 
Federal  Register  notice  of  October  3. 
1994  [59  FR  50001).  the  Department  of 
Lal)or  hereby  publishes  a  list  of  those 
current  JTPA  section  401  grantees 
applying  for  and  receiving  wai\'ers  and 
tentative  waivers  of  competition  for 
Program  Years  1995-96,  pursuant  to 
.section  401(1)  of  the  Job  Training 
Partnership  Act.  as  am.ended. 


DATES:  Final  Notices  of  Intent  must  be 
postmarked  no  later  than  January  1, 
1995. 

ADDRESSES:  Send  an  original  and  two 
copies  of  the  Final  Notices  of  Intent  to  , 
Mr.  Thomas  Dowd,  Chief,  Division  of 
Indian  and  Native  American  Programs, 
ATTN:  Designation  Desk,  U.S. 
Department  of  Labor,  Room  N-4641 
FPB.  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210. 
SUPPLEMENTARY  INFORMATION:  Grantees 
who  receive  waivers  must  submit  a 
Final  Notice  of  Intent  in  accordance 
with  the  instructions  as  referencfid 
above  to  be  designated  as  a  JTP.-\  .srction 
401  grantee  for  the  PY  1995-96 
Designation  Period.  Grantees  appearing 
on  the  list  of  those  receiv  ing  a  "tentative 
waiver"  must  resolve  outstanding 
problems  or  issues  prior  to  receiving  a 
full  waiver.  Any  grantees  receiving 
tentative  waivers  have  ten  (10)  calendar 
(lays  from  the  date  of  this  publication  to 
resolve  said  issues  or  they  shall  not 
receive  a  waiver  of  competition  for  the 
PY  1995-96  Designation  Period. 

Indian  and  Native  American  Programs 
JTPA,  Section  401,  Grantees  Waivers 
(irantcd  for  Program  Years  1995/1996 

Alabama 

Intertribal  Council  of  Alabama 
Poarch  Band  of  Creek  Indians 

Alaska 

Bristol  Bay  Native  Association 
Central  Council  of  Tlingit  and  Haida 

Indian  Tribes  of  Alaska 
Cook  Inlet  Tribal  Council,  Inc. 
Kenaitzc  Indian  Tribe 
Kodiak  Area  Native  Association 
Maniilaq  Manpower.  Inc. 
Metlakiitla  Indian  Community 
Tanana  Chiefs  Conference,  Inc. 

Arizona 

.•\nilirition  of  Arizona  Indian  Centers. 

Inc. 
American  Indian  Association  of  Tucson 
Colorado  River  Indian  Tribes 
Gila  River  Indian  Commimity 
Native  Americans  for  Community 

Action,  Inc. 
The  Navajo  Nation 
Pascua  Yaqui  Tribe 
Salt  River/Pima-Maricopa  Indian 

Community 
San  Carlos  Apache  Tribe 

Arkansas 

American  Indian  Center  of  Arkansas. 
Inc. 

California 

American  Indian  Center  of  .Santa  Clara 

Valley.  Inc. 
California  Indian  Manpower 

Consortium 
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Candelaria  American  Indian  Council 
Indian  Human  Resources  Center 
Southern  California  Indian  Center,  Inc. 
Tule  River  Tribe 
United  Indian  Nations,  Inc. 

Colorado 

Denver  Indian  Center,  Inc. 
Southern  Ute  Indian  Tribe 

Delaware 

Nanticoke  Indian  Association,  Inc. 

Florida 

Florida  Governor's  Council  on  Indian 

Affairs 
Seminole  Tribe  of  Florida    • 

Hawaii 

Alu  Like,  Inc. 

Idaho 

Shoshone-Bannock  Tribes 

Kansas 

Mid-American  All  Indian  Center,  Inc. 
United  Tribes  of  Kansas  and  Southeast 
Nebraska,  Inc. 

Louisiana 

Inter-Tribal  Council  of  Louisiana,  Inc. 

Maine 

Central  Maine  Indian  Association,  Inc. 
Tribal  Governors,  Inc. 

Maryland 

Baltimore  American  Indian  Center,  Inc. 

Massachusetts 

Mashpce-Wampanoag  Indian  Tribe 
Council,  Inc. 

Michigan 

Michigan  Indian  Employment  and 

Training  Services,  Inc. 
North  American  Indian  Association  of 

Detroit,  Inc. 
Sault  Ste.  Marie  Tribe  of  Chippewa 

Indians 
South  Eastern  Michigan  Indians,  Inc. 

Minnesota 

American  Indian  Opportunities 

Industrialization  Center 
Bois  Forte  Reservation  Tribal  Council 
Leech  Lake  Reservation  Tribal  Council 
Minneapolis  American  Indian  Center 
Red  Lake  Tribal  Council 

Missouri 

American  Indian  Council,  Inc. 

Montana 

Assiniboine  &  Sioux  Tribes 
Blackfeet  Tribal  Business  Council 
B.C.  of  the  Chippewa  Cree  Tribe 
Confederated  Salish  &  Kootenai  Tribes 
Crow  Tribe  of  Indians 
Fort  Belknap  Indian  Community 


Montana  United  Indian  Association 
Northern  Cheyenne  Tribe 

Nebraska 

Indian  Center,  Inc. 

Nevada 

Las  Vegas  Indian  Center.  Inc. 

New  Jersey 

Powhatan  Renape  Nation 

New  Mexico 

Alamo  Navajo  School  Board,  Inc. 

All  Indian  Pueblo  Council,  Inc. 

Eight  Northern  Indian  Pueblos  Council 

Five  Sandoval  Indian  Pueblos,  Inc. 

)icarilla  Apache  Tribe 

Mescalero  Apache  Tribe 

Pueblo  of  Acoma 

Pueblo  of  Laguna 

Pueblo  of  Taos 

Pueblo  of  Zuni 

Santa  Clara  Indian  Pueblo 

New  York 

Native  American  Cultural  Center,  Inc. 
Native  American  Community  Services 

of  Erie  &  Niagara  Counties 
St.  Regis  Mohawk  Tribe 
Seneca  Nation  of  Indians 

North  Carolina 

Eastern  Band  of  Cherokee  Indians 
Guilford  Native  American  Association 
Haliwa-Saponi  Tribe,  Inc. 
Lumbee  Regional  Development 

Association,  Inc. 
North  Carolina  Commission  of  Indian 

Affairs 

North  Dakota 

Devils  Lake  Sioux  Tribe 

Turtle  Mountain  Band  of  Chippewa 

Indians 
United  Tribes  Technical  College 

Ohio 

North  American  Indian  Cultural  Center, 
Inc. 

Oklahoma 

Caddo  Indian  Tribe  of  Oklahoma 
Central  Tribes  of  the  ShawTiee  Area,  Inc. 
Cherokee  Nation  of  Oklahoma 
Cheyenne-Arapaho  Tribes  of  Oklahoma 
Chickasaw  Nation 
Choctaw  Nation  of  Oklahoma 
Citizens  Band  of  Potawatomi  Indians 
Creek  Nation  of  Oklahoma 
Four  Tribes  Consortium  of  Oklahoma 
Inter-Tribal  Council  of  NE.  Oklahoma 
Kiowa  Tribe  of  Oklahoma 
Oklahoma  Tribal  Assistance  Program, 

Inc. 
Osage  Tribe  of  Oklahoma 
Otoe-Missouria  Indian  Tribe  of 

Oklahoma 
Pawnee  Tribe  of  Oklahoma 
Ponca  Tribe  of  Oklahoma 


Seminole  Nation  of  Oklahoma 
Tonkawa  Tribe  of  Oklahoma 
United  Urban  Indian  Council,  Inc. 

Oregon 

Confederated  Tribes  of  Siletz  Indians 
Confederated  Tribes  of  the  Umatilla 

Indian  Reservation 
Organization  of  Forgotten  Americans. 

Inc. 

Pennsylvania 

Council  of  Three  Rivers 

Rhode  Island 

Rhode  Island  Indian  Council.  Inc. 

South  Dakota 

Cheyenne  River  Sioux  Tribe 
Sisseton-Wahpeton  Sioux  Tribe 
United  Sioux  Tribes  Development 
Corporation 

Tennessee 

Native  American  Indian  Association 

Texas 

Alabama-Coushatta  Indian  Tribal 

Council 
Dallas  Inter-Tribhal  Center 
Ysleta  Del  Sur  Pueblo 

Utah 

Indian  Center  Employment  Services, 

Inc. 
Ute  Indian  Tribe 

Vermont 

Abenaki  Self-Help  Association/New 
Hampshire  Indian  Council 

Virginia 

Mattaponi-Pamunkey-Monacan,  Inc. 

Washington 

American  Indian  Community  Center 
Colville  Confederated  Tribes 
Lummi  Indian  Business  Council 
Seattle  Indian  Center,  Inc. 
Western  Washington  Indian 
Employment  and  Training  Program 

Wisconsin 

Lac  Courte  Oreilles  Tribal  Governing 

Board 
Lac  Du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians 
Menominee  Indian  Tribe  of  Wisconsin 
Milwaukee  Area  American  Indian 

Manpower  Council,  Inc. 
Oneida  Tribe  of  Indians  of  Wisconsin 
Wisconsin  Indian  Consortium 

Indian  and  Native  American  Programs 
JTPA,  Section  401,  Grantees  Tentative 
Waivers  Granted  for  Program  Years 
1995/1996 

Alaska 

Aleutian/Pribilof  Islands  Association. 
Inc. 
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California 

Northern  California  Indian  Development 
Council.  Inc. 

Mississippi 

Mississippi  Band  of  Choctaw  Indians 

Vrtw  Mexico 

Santo  Domingo  Tribe  ' 

iVort/i  Carolina 

Metrolina  Native  American  Association 

Oklahoma 

Comanche  Indian  Tribe  of  Oklalioma 

South  Carolina 

Catinvba  Indian  Nation 

Washington 

Puyallup  Tribe 

Note:  Current  JTPA  section  401  grantees 
who  applied  for  waivers  and  who  do  not 
appear  on  either  of  the  above  two  lists  were 
denied  waivers  either  because  their 
pertormance  was  not  satisfactory  or  because 
they  have  not  been  section  401  grantees  for 
two  full  program  years.  Current  grantees  who 
did  not  submit  Advance  Notices  of  Intent 
wore  not  considered  for  waivers. 

Signed  at  Wa-shiiigton.  DC.  this  17  day  of 
Noi'i-mber  1994. 
Thomas  M.  Dowd, 
('t}wf.  Division  nf Indian  andXative 
American  Programs.  ^ 

Paul  A.  Mayrand. 

Ditactor.  Office  of  Special  Targeted  Programs. 
Jaaies  C.  Deluca, 

Crvvt  Officer.  Office  of  Grants  end  Contracts 
Management,  Diiision  of  Acquisition  and 
/\stiislance. 
IIR  Dw.  94-29142  Filed  11-23-94;  8:45  am] 

BIU.ING  COD€  4510-3O-*! 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  94-097] 

NASA  Advisory  Council;  Life  and 
Mlcrogravity  Sciences  and 
Applications  Advisory  Committee, 
Mlcrogravity  Science  and  Applications 
Advisory  Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  meeting  of  the  NASA 
Advisory  Council.  Life  and  Mlcrogravity 
Skaences  and  Applications  Advisory 
C^ommittee.  Microgravity  Science  and 
Applications  Advisory  Subcommittee. 


DATES:  December  13, 1994,  8:30  a.m.  to 
5  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-6A. 
300  E  Street.  SW..  Washington.  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Roger  K.  Crouch.  Code  UG,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358-0818. 
SUPPLEMENTARY  INFORMATION:  Tlie 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows:. 
— Subcommittee  Organization.  Roles. 

and  Responsibility 
— Microgravity  Science  and 

Applications  Division  (MSAD) 

Science  Plan 
—MSAD  Participation  in  NASA/Mir 

Program 
— MSAD  Participation  in  International 

Space  Station  Planning 
— Status  and  Future  Plans  of  MSAD 

Programs 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  Noi'ember  17. 1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  94-28982  Filed  11-23-94;  8:45  am] 
BILUNO  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  as  amended), 
notice  is  hereby  given  that  die  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  OfHcer,  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
mattei  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPP1.EMENTARY  INFORMATtON:  The 
proposed  matters  are  fcr  thepurpose  of 


panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  .^ct  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  to  Closn 
Advisor)'  Committee  meetings,  dated 
July  19.  1993, 1  have  determined  that 
these  meetings  will  be  closed  to  the 
pubUc  pursuant  to  subsections  (c)(4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Dole.  Decenil>er  1-2, 1994 
Time:  9fl0  a.m.  to  5:30  p.m. 
Room:  410 

Program:  This  meeting  will  review 
applications  submitted  to  Speci<>l 
I'rojects  for  the  Special  Competition 
deadline  of  October  1994.  submitted  to 
the  Division  of  Public  Programs,  for 
proiccts  beginning  after  Januan,-.  1995 

2.  Date:  December  5.  1094 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  a-view 
applications  for  projects  in  Interpretive  . 
Research  Archaeology,  sub.Tii'.ted  to  the 
Division  of  Resear(.h  Programs,  for 
projects  beginning  after  .^tiril  1,  10M5. 

3.  Dale:  Det;emSK:r  8.  1094 
Time:  8:30  a.m.  to  5:30  p  m 
Room:3\5 

I^ogram:  This  meeting  will  review 
npplicatirins  for  projects  in  Interpretive 
Research:  Archa«oiog\-.  submitted  to  the 
Division  of  Rest-arrh  Programs,  for 
projects  beginning  after  April  1,  1995. 

4.  Date:  t)eccmber  12.  1994 
Time:  8:30  a.m.  to  5:30  p.m 
Room:  315 

Program:  Thi.s  meeting  will  review 
applications  for  projects  in  Interpretive 
Research:  .\rchaeology.  submuted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  April.  1995. 

5.  Date:  December  19. 1994 
Time:  8:30  am.  to  530  p.m. 
floom:  31 5 

Program:  This  meeting  will  review 
applications  for  projects  in  Interpretive 
Research:  Conferences,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  .^prii  1. 1995. 

David  Fisher. 

Advisory  Committee  Management  Officer. 

(FR  Doc.  94-29002  Filed  11-23-94:  8:45  am] 
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Meeting 

The  30th  meeting  of  the  President's 
Committee  on  the  Arts  and  the 
Humanities  will  take  place  on  Friday, 
December  2, 1994  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  in 
Washington,  DC  The  plenary  meeting 
will  be  convened  at  2  p.m.  in  room  M- 
09. 

This  meeting  will  feature  a  discussion 
of  the  Committee's  plans  to  develop 
new  initiatives  on  philanthropic 
support  for  the  arts  and  the  humanities, 
programs  to  reach  at-risk  youth  and 
other  children,  and  media  projects 
designed  to  further  these  goals.  A  key 
item  for  discussion  will  be  President 
Clinton's  request  for  a  report  on 
American  culture.  This  report  will  be 
submitted  to  the  President  in  1995. 
Subcommittees  to  discuss  specific 
topics  to  be  addressed  by  the  Committee 
during  1995,  will  meet  in  the  morning 
beginning  at  9  a.m.  in  locations  to  be 
determined;  for  information,  please 
contact  the  President's  Committee  staff 
at  the  address  or  phone  number  below. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowment's  and  the 
IMS  on  measures  to  encourage  private 
sector  support  for  the  nation's  cultural 
institutions  and  to  promote  public 
understanding  of  the  arts  and  the 
humanities. 

For  further  information,  please  call 
the  President's  Committee  at  (202)  682- 
5409  or  write  to  the  Committee  at  1100 
Pennsylvania  Avenue,  N\V.,  Suite  526; 
Washington,  DC  20506. 

Dated:  November  18.  1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations. 

IFR  Doc.  94-28989  Filed  11-23-94;  8:45  am) 

BILUNG  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panei  in  Information. 
Robotics  and  Intelligent  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  in  Information, 
Robotics  and  Intelligent  Systems. 

Date  and  Time:  December  14-15, 1994, 
8:30  a.m.  to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Blvd..  room  1150, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Howard  Moraff,  Acting 
Deputy  Division  Director,  Robotics  and 


Intelligence,  Room  1115,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Database 
and  Expert  Systems  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proptosals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  21. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-29074  Filed  11-23-94;  8:45  am) 
BILLING  CODE  7S55-01-M 


Division  of  Computer  and  Computation 
Research  Special  Emphasis  Panel; 
Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  proprietary  or 
confidential  nature,  including  technical 
information;  fmancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
522b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Division 
of  Computer  &  Computation  Research  #1192. 

Date:  December  12,  1994. 

Time:  8:30  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  Evaluate  Faculty 
Early  Career  Development  (CAREER) 
Program  Proposals. 

Contact:  Dr.  Gerald  L.  Engel,  Program 
Director,  Special  Projects,  Computer  and 
Computation  Research  National  Science 
Foundation,  Room  1145.  Arlington,  VA 
22230,(703)306-1910. 

Dated:  November  21, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-29075  Filed  11-23-94;  8:45  ami 
BILLING  CODE  7SW-01-4M 


Special  Emphasis  Panei  in  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs.  (#1209). 

Date  and  Time:  December  15-16, 1994; 
8:30  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA;  Room  380. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  )ulie  Palais,  Program 
Manager,  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 
Telephone:  (703)  306-1033. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the  Arctic 
Program  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  21,  1994. 
M.  Rebecca  Winkler, 
Committer  Management  Officer. 
IFR  Doc.  94-29076  Filed  11-23-94;  8:45  ami 
BILLING  CODE  7S5S-0f-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research.  Evaluation  and  Dissemination 
#1210. 

Date  and  Time:  December  14, 1994;  8:00 
a.m.  to  5:00  p.m.  December  15, 1994;  8:00 
a.m.  to  5:00  p.m. 

Place:  Room  310,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Barbara  Lovitts, 
Assistant  Program  Director,  4201  Wilson 
Boulevard.  Room  855,  Arlington,  VA  22230. 
Telephone  (703)  306-1652. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Research  in  Teaching  and 
Learning  Program. 

Reason  for  Closing:  Because  the  proposols 
reviewed. include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proftosals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b(c),  Government 
in  the  Sunshine  Act. 

Dated:  November  21, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  94-29077  Filed  11-23-94;  8:45  am] 
BILUNG  CODE  75SS-01-M 


Special  Emphasis  Panel  in  Information, 
Robotics  and  Intelligent  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information,  Robotics  and  Intelligent 
Systems. 

Date  and  Time:  December  15-16, 1994. 
8:30  a.m.  to  5:00  p.m. 

Place:  NSF.  4201  Wilson  Blvd..  rooms  360. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Howard  Moraff,  Acting 
Depwity  Division  Director.  Robotics  and 
Intelligence  Room  1115,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Knowledge  Models  &  Cognitive  Systems 
proposals  as  part  of  the  selection  process  for 
awai"ds. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  21, 1994. 
M.  Rel)ecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-29078  Filed  11-23-94;  8:45  am) 
BILLING  CODE  75$$-01-M 


Special  Emphasis  Pane)  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
.■\dvisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  December  12. 1994:  8:00 
a.m. — 5:00  p.m. 


Place:  Room  #770,  4201  Wilson  Blvd.. 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  )udith  L.  Hannah. 
Program  Director,  Education  and  Human 
Resources  Program.  Division  of  Earth 
Sciences,  Room  785,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA,  22230.  Telephone:  (703)  306-1557. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  REU-Site 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
propKJsals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  No\  ember  21.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-29079  Filed  11-23-94;  8:45  ami 
BILUNG  CODE  75SS-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council 

AGENCY:  Office  of  Persoimel 
Management. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463),  notice  is 
hereby  given  that  the  forty-first  meeting 
of  the  Federal  Salary  Council  will  be 
held  at  the  time  and  place  shown  below. 
At  the  meeting  the  Coimcil  will 
continue  discussing  issues  relating  to 
locality-based  comparability  payments 
authorized  by  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FEPCA). 
The  meeting  is  open  to  the  public. 

DATES:  December  14,  1994,  at  10:00  a.m. 

ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7B09,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  O'Donnell,  Chief,  Salary  Systems 
Division,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
6H31,  Washington.  DC  20515-0001. 
Telephone  number:  (202)  606-2838. 

For  the  President's  Pay  Agent: 
Lorraine  A.  Green, 
Deputy  Director. 

(PR  Doc.  94-28967  Filed  11-23-94;  8:45  am] 
BILUNG  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-20711;  811-6650] 

Ostrander  Fixed  Income  Trust;  Notice 
of  Application 

November  17, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Ostrander  Fixed  Income 
Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company- 
FILING  DATE:  The  application  was  filed 
on  July  24,  1990,  and  amended  on 
September  2, 1994.  Applicant  agrees  to 
file  an  additional  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  12,  1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant,  10  Winthrop  Square.  Fifth 
Floor.  Boston.  MA  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Law  Clerk,  at  (202) 
942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representation 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust,  and  its  sole  portfolio  series  is 
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Ostrander  High  Income  Reserve  Fund 
(the  "Fund").  On  August  31, 1988. 
applicant  registered  under  the  Act  as  an 
investment  company,  and  applicant 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  October  27. 1988. 
and  the  initial  public  offering 
commenced  on  the  same  day. 

2.  On  February  5,  1990.  the  Fund's 
board  of  trustees  adopted  a  Plan  of 
Liquidation  and  Dissolution  (the 
"Flan")  for  the  Fund.  The  Plan  provided 
for  (i)  the  sale  of  applicant's  assets  and 
subsequent  distribution  of  the  proceeds 
to  its  shareholders;  (ii)  the  payment  of 
or  provision  for  applicant's  liabilities 
and  obligations;  (iii)  the  cessation  of 
applicant's  business  as  an  investment 
company  under  the  Act;  and  (iv) 
applicant's  dissolution.  Applicant's 
shareholders  approved  the  Plan  on 
March  30.  1990. 

3.  On  June  25, 1990,  the  Ostrander 
High  Income  Reserve  Fund 
Shareholders*  Liquidating  Trust — 
Certificates  (the  "Certificate  Reserve 
Trust")  was  formed.  The  trustees  of  the 
Certificatr  Reserve  Trust  were  Patricia 
Ostrander.  joseph  L.  Bower,  Richard  E. 
Floor,  Bernard  J.  Korman,  Franco 
Modigliani.  and  Ernest  E.  Monrad.  The 
Certificate  Reserve  Trust  was  formed 
pursuant  to  the  Plan,  and  its  primary 
purpose  was  to  hold  assets  transferred 
to  it  by  the  Fund  on  behalf  of 
shareholders  of  the  Fund  who,  as  of 
June  25. 1990.  had  neither  surrendered 
their  certificates  representing  shares  in 
the  Fund,  nor  provided  the  Trustees 
with  an  indenmity  bond,  in  the  event  of 
loss  or  destruction  of  a  certificate.  The 
Trust  would  hold  these  assets  until  the 
shareholders  fiunished  the  certificates 
or  an  indemnity  bond  in  accordance 
with  the  Planr 

4.  On  June  26, 1990.  the  Ostrander 
High  Income  Reserve  Fund 
Shareholders'  Liquidating  Trust  (the 
"Liquidating  Trust")  was  formed.  The 
trustees  were  the  same  as  those  for  the 
Certificate  Reserve  Trust.  The 
Liquidating  Trust  was  formed  pursuant 
to  the  Plan,  and  its  purpose  was  to 
satisfy  contingent  habilitics  of  the  Fund 
and  the  applicant,  and  the  balance 
would  be  distributed  to  shareholders. 

5.  On  or  about  June  29.  1990.  the 
Fund  distributed  an  aggregate  of 
$1,811,899.29.  representing 
substantially  all  of  its  assets.  The  Fund 
distributed  the  money  as  follows: 
$724,645.42  to  the  Certificate  Reserve 
Trust,  $200,000  to  the  Liquidating  Trust, 
and  the  remainder  directly  to  the  Fund's 
shareholders. 

G.  On  or  prior  to  December  31, 1992, 
the  Certificate  Resen,'e  Trust  terminated 
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upon  the  distribution  to  the  last  of  the 
shareholders  who  had  missing 
certificates. 

7.  In  May  1993,  Ms.  Ostrander 
reimbursed  $17,182  to  the  Liquidating 
Trust  in  connection  with  an  agreement 
reached  with  the  SEC  to  reimburse 
monies  to  shareholders  of  the  Fund  who 
may  have  purchased  shares  of  the  Fiuid 
at  incorrect  prices.  Ms.  Ostrander  also 
made  direct  restitution  to  certain 
identified  shareholders  of  the  Fund  in 
the  amount  of  $21,103.  Applicant  is  not 
aware  of  any  other-amounts  owed  by 
Ms.  Ostrander  to  applicant  or  the  Fund. 

8.  On  May  26, 1993,  appHcant  was 
named  as  a  defendant  in  Continental 
Airlines.  Inc.  v.  Ostrander  High  Income 
Reserve  Fund,  et.  al,  Ci\-il  Action  No. 
93-3164.  Continental  alleged  that 
applicant  had  violated  Massachusetts 
law  in  connection  with  Continental's 
investments  in  the  Fund.  The  parties 
settled  the  action  pursuant  to  a  release 
dated  April  18,  1994. 

9.  All  of  the  assets  of  the  Liquidating 
Trust  have  been  used  to  satisfy 
contingent  liabilities  of  the  Fund  and 
the  applicant  or  distributed  to  or  for  the 
benefit  of  the  Fund's  shareholders.  On 
August  5. 1994  the  Liquidating  Trust 
made  a  final  distribution  of  $70,462.17 
to  the  Fund's  shareholders. 

10.  Applicant's  shareholders  have 
received  the  aggregate  net  asset  value  of 
their  respective  interests  in  applicant. 
Applicant  has  no  remaining 
shareholders. 

11.  Neither  applicant,  the  Liquidating 
Trust  nor  the  Certificate  Reserve  Trust 
has  any  assets  remaining.  In  addition, 
applicant  is  not  aware  of  any  debts  or 
other  liabilities  that  remain  outstanding 
against  applicant. 

12.  Applicant  will  terminate  its 
existence  with  Massachusetts 
authorities  after  receiving  this  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pttisiiant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

iFR  Doc.  94-29007  Filed  1 1-23-94;  8:45  ara| 
BILLING  CODE  8010-01-M 

(Rel.  No.  IC-20716;  No.  811-3154) 

Northwestern  Mutual  Balanced  Fund, 
Inc. 

November  18, 1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Actof  1940  (  •1940  Act"). 

APPLICANT:  Northwestern  Mutual 
Balanced  Fund,  Inc. 


RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  8(f)  of  the  1940 

Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  application  was  filed 
on  September  1, 1994.  An  amendment 
to  the  application  was  filed  on 
November  15,  1994. 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Heating  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  13. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street, 
N\V..  Washington,  DC  20549.  Applicant. 
720  East  Wisconsin  Avenue. 
Milwaukee.  Wisconsin  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  at 
(202)  942-0670,  Office  of  bisurancc 
Products  (Division  of  Investment 
Managoment). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application;  tlie 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company. 

2.  On  March  18.  1981.  Applicant  filed 
a  notification  of  registration  under 
Section  8(a)  of  the  1940  Act  and  a 
registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  $25  million 
of  common  stock,  all  of  one  class  (File 
No.  2-71304).  The  registration  statement 
became  effective  on  December  14. 1981, 
the  date  the  public  offering  commenced. 

3.  On  November  4, 1993.  Applicant's 
Board  of  Directors  unanimously 
approved  an  agreement  and  plan  or 
reorganization  ("Plan")  between 
Applicant  and  Northwestern  Mutual 
Series  Fund.  Inc.  ("Series  Fund"),  a 
registered,  open-end  management 


investment  company. '  The  Plan  was 
approved  by  the  Trustees  of 
Northwestern  Mutual  Life  Insurance 
Company  ("Northwestern  Life"). 
Applicant's  sole  shareholder,  on 
September  22, 1993.  The  Plan  provides 
for  Applicant  to  exchange  all  of  its 
assets  for  shares  of  the  Balanced 
Portfolio  ("Portfolio"),  a  corresponding 
portfoho  of  the  Series  Fund.  Applicant 
states  that  the  primary  purpose  of  the 
Plan  was  to  eliminate  the  inefficiency  of 
operating  two  portfoUos  with  identical 
investment  objectives  and  policies. 

4.  On  March  30.  1994,  proxy  materials 
concerning  the  Plan  were  distributed  to 
certain  Northwestern  Life's  variable 
annuity  contract  owners  and  payees.  At 
Applicant's  shareholders'  meeting  on 
April  27, 1994,  Northwestern  Life  voted 
its  shares  of  Applicant  in  accordance 
with  the  instructions  it  received  from  its 
contract  owners  and  payees,  as  required 
by  the  provisions  of  the  contracts.  Of  its 
total  1,257.811.049.68  shares  of  stock, 
representing  shares  outstanding  as  of 
the  record  date  of  January  31.  1994 
entitled  to  vote.  Northwestern  Life  voted 
1 ,178,519,938.55  shares,  or  93.8%,  in 
favor  of  the  Plan,  and  24,433.212.51 
shares,  or  1.9%,  against  the  Plan. 
Northwestern  Life  abstained  from  voting 
54,857,898.62  shares,  or  4.3%. 

5.  On  May  2, 1994.  Applicant 
transferred  substantially  all  of  its  assets, 
consisting  of  1,250,574.720  shares  of 
common  stock,  with  a  net  asset  value 
per  share  of  $1.36,  for  an  aggregate  value 
of  $1,705,465,964,  to  the  Portfolio.^  In 
exchange  for  its  assets.  Applicant 
received  and  distributed  to  its 
shareholder  1,330,564,679  shares  of  the 
Portfolio,  with  a  total  value  of 
51,705,465.964.  The  exchange  resulted 
in  the  complete  liquidation  of 
Applicant.  The  value  of  Applicant's 
assets  and  the  value  of  the  assets  and 
shares  of  the  Portfolio  were  calculated 
as  of  the  close  of  business  on  the  New 
York  Stock  Exchange  on  May  2.  1994. 

6.  Northwestern  Life  paid  all  expenses 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  approximately 
$407,185.  and  consisted  primarily  of 
printing  and  mailing  costs  and  filing 


'  By  order  dated  May  3,  1994,  exemptive  relief 
was  granted  by  the  Commission  under  Section  17(b) 
from  the  provisions  of  Sections  17(a)(1)  and  17(a)(2) 
of  the  1940  Act,  and  under  Section  6(c)  from  the 
provisions  of  Sections  9(a),  13(a).  15(a)  and  lS(b)  of 
the  1940  Act  and  Rule  6»-2(b)(15)  thereunder, 
permitting  Applicant  to  exchange  its  assets  for 
shares  of  the  Portfolio  of  equivalent  value  (Rel.  No. 
IC-20273). 

''  The  difference  between  the  total 
1.2S7,S11,049.66  shares  voted  on  April  28.  1993. 
and  the  1,250,574,720  shares  outstanding  on  May 
2. 1994,  the  date  immediately  preceding  the 
liquidation  and  merger  of  Applicant,  is  a  result  of 
intervening  issuance  and  redemption  of  Applicant's 
shares. 


fees.  No  brokerage  commissions  were 
paid. 

7.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Applicant 
does  not  have  any  debts  or  other 
liabilities  which  remain  outstanding 
and  is  not  a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Applicant  has  not.  vdthin  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  proposes  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file,  after 
receipt  of  the  relief  requested,  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with  state 
law. 

10.  Applicant  states  that  it  is  current 
with  all  of  its  filings  under  the  1940  Act, 
including  all  Form  N-SAR  filings  for 
each  period  for  which  such  filing  was  or 
is  required. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

(PR  Doc.  94-29062  Piled  11-23-94:  8:45  am] 
BILUNQ  CODE  WIO-OI-M 


[ReL  No.  IC-20715;  No.  811-3152] 

Northwestern  Mutual  Money  Market 
Fund,  Inc. 

November  18,  1994. 
AGENCY:  Securities  and  E.xchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANT:  Northwestern  Mutual  Money 

Market  Fund.  Inc. 

RELEVANT  1940  ACT  SECTION:  Order 

requested  under  Section  8(f)  of  the  1940 

Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  as  defined  by  the 
1940  Act. 

FILING  DATE:  The  application  was  filed 
on  September  1. 1994.  Amendment  No. 
1  to  the  amendment  was  filed  on 
November  15. 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
E)ecember  13. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lav^'yers.  a  certification  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  UTiting  to  the  Secretarv  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  DC  20549.  Applicant. 
720  East  Wisconsin  Avenue. 
Milwaukee.  Wisconsin  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold.  Senior  Counsel,  at 
(202)  942-0670.  Office  of  hisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary'  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  Marjland  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company. 

2.  On  March  18,  l'981.  Applicant  filed 
a  notification  of  registration  under 
Section  8(a)  of  the  1940  Act  and  a 
registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  $25  million 
of  common  stock,  all  of  one  class  (File 
No.  2-71302.  The  registration  statement 
became  effective  on  December  17,  1981. 
the  date  the  public  offering  commenced. 

3.  On  November  4. 1993.  Applicant's 
Board  of  Directors  unanimously 
approved  an  agreement  and  plan  or 
reorganization  ("Plan")  between 
Applicant  and  Northwestern  Mutual 
Series  Fund.  Inc.  ("Series  Fund"),  a 
registered,  open-end  management 
investment  company.'  The  Plan  was 
approved  by  the  Trustees  of 
Northwestern  Mutual  Life  Insurance 
Company  ("Northwestern  Life"). 
Applicant's  sole  shareholder,  on 
September  22.  1993.  The  Plan  provides 
for  Applicant  to  exchange  all  of  its 
assets  for  shares  of  the  Money  Market 
Portfolio  ("Portfoho").  a  corresponding 


'  By  order  dated  May  3. 1994,  exemptive  relief 
was  granted  by  the  Commission  under  Section  17(b) 
from  the  provisions  of  Sections  17(a)(11  and  17(a)(2) 
of  the  1940  Act.  and  under  Section  6(c)  from  the 
provisions  of  Sections  9(a),  13(a).  15(a)  and  lS(bl  of 
the  1940  Act  and  Rule  6e-2(b)(15)  thereunder, 
permitting  Applicant  to  exchange  its  assets  for 
shares  of  the  Portfolio  of  equivalent  value  (Rel.  No. 
IC-20273). 
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portfolio  of  the  Series  Fund  Applicant 
states  that  the  primary  purpose  of  the 
Plan  was  to  eliminate  the  inefficiency  of 
operating  two  portfolios  with  identical 
investment  objectives  and  policies. 

4.  At  Applicant's  shareholders' 
meeting  on  April  27, 1994, 
Northwestern  Life  voted  its  shares  of 
Applicant  in  accordance  with  the 
instructions  it  received  from  its  contract 
owners  and  payees,  as  required  by  the 
provisions  of  the  contracts.  Of  its  total 
77,074.254.45  shares  of  stock, 
representing  shares  outstanding  on  the 
record  date  of  January  31. 1994  entitled 
to  vote.  Northwestern  Life  voted 
73.220.376.13  shares,  or  95.1%,  in  favor 
of  the  Plan,  and  2,121,628.21  shares,  or 
2.7%,  against  the  Plan.  Northwestern 
Life  abstained  from  voting  1,732.250.11 
shares,  or  2.2%. 

5.  On  May  2, 1994,  AppUcant 
transferred  substantially  all  of  its  assets, 
consisting  of  91,309,664  shares  of 
common  stock,  with  a  net  asset  value 
per  share  of  $1.00,  for  an  aggregate  value 
of  $91,309,664,  to  the  Portfolio.^  In 
exchange  for  its  assets.  Applicant 
received  and  distributed  to  its 
shareholder  91,309.664  shares  of  the 
Portfolio,  with  a  total  value  of 

$91 .309,664.  The  exchange  resulted  in 
the  complete  liquidation  of  Applicant. 
The  value  of  Applicant's  assets  and  the 
value  of  the  assets  and  shares  of  the 
Portfolio  were  calculated  as  of  the  close 
of  business  of  the  New  York  Stock 
Exchange  on  May  2, 1994. 

6.  Northwestern  Life  paid  all  expenses 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  approximately 
$18,298,  and  consisted  primarily  of 
printing  and  mailing  costs  and  filing 
fees.  No  brokerage  commissions  were 
paid. 

7.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Applicant 
does  not  have  any  debts  or  other 
liabihties  which  remain  outstanding 
and  is  not  a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Appbc  :nt  has  not,  within  the  last 
16  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  sec\irity  holders  of 
Applicant. 

9.  AppHcant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file,  after 
receipt  of  the  relief  requested,  a 
certificate  of  dissolution  or  similar 


documents  in  accordance  with  state 
law. 

10.  Applicant  states  that  it  is  current 
with  all  of  its  filings  under  the  1940  Act. 
including  all  Form  N-SAR  filings  for 
each  period  for  which  such  filing  was  or 
is  required. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz,  * 
Secretary. 

IFR  Doc.  94-29061  Filed  11-2.3-04:  8:45  ami 
BILUNG  CODE  aOIO-OI-M 
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'The  difference  between  the  lotat  77.07 4.2M.45 
shares  voted  on  April  27.  1994.  and  the  1.309.G64 
shcres  outstanding  on  May  2,  1994.  the  date 
immediately  preceding  the  liquidation  and  merger 
of  Applicant,  is  a  resuh  of  intervening  Lvjuance  and 
redernption  of  Applicant's  shares. 


[Rel.  No.  IC-20717;  No.  811-1667] 

Northwestern  Mutual  Capital 
Appreciation  Stock  Fund,  Inc. 

November  18, 1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  hi¥bstment  Company 
Act  of  1940  ("1940  Act "). 

APPLICANT:  Northwestern  Mutual  Capital 
Appreciation  Stock  Fund,  Inc. 
RELEVANT  1940  ACT  SECTION!  Order 
requested  under  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  appUcation  was  filed 
on  September  1,  1994.  Amendment  No. 
1  to  the  application  was  filed  on 
November  15.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SEC's  Secretary- 
and  serving  Applicant  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  December  13, 
1994.  and  should  be  accompanied  by 
proof  of  service  on  Applicant  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  tlie  nature  of  the  requestor's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  DC  20549.  Apphcaut, 
720  East  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53202. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Yvorme  M.  Hunold,  Senior  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 


SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Apphcation;  the 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company. 

2.  On  June  6, 1968,  AppUcant  filed  a 
notification  of  registration  under 
Section  8(a)  of  the  1940  Act  and  a 
registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  $25  million 
of  common  stock,  all  of  one  class  (File 
No.  2-29239).  The  registration  statement 
became  effective  on  April  22,  1969.  the 
date  the  public  offering  commenced. 

3.  On  November  5,  1992,  the 
Applicant's  Board  of  Directors 
unanimously  approved  an  agreement 
and  plan  or  reorganization  ("Plan") 
between  Applicant  and  Northwestern 
Mutual  Index  500  Stock  Fund,  Inc. 
("Index  Fund"),  a  registered,  open-end 
management  investment  company.'  The 
Plan  was  approved  by  the  Trustees  of 
Northwestern  Mutual  Life  Insurance 
Company  ("Northwestern  Life"), 
Applicant's  sole  shareholder,  on 
November  5,  1992.  The  Plan  provides 
for  Applicant  to  exchange  all  of  its 
assets  for  shares  of  the  Index  Fund. 
Applicant  states  that  the  primary 
purpose  of  the  Plan  was  to  eliminate  the 
inefficiency  of  operating  two  funds  with 
identical  investment  objectives  and 
policins. 

4.  At  Applicant's  shareholders 
meeting  on  April  28,  1993, 
Northwestern  Life  voted  its  shares  of 
Applicant  in  accordance  with  the 
instructions  it  received  from  its  variable 
annuity  contract  owners  and  payees,  as 
required  by  the  provisions  of  the 
contracts.  Of  the  total  108.774,561.12 
shares  of  stock,  representing  shares 
outstanding  on  the  record  date  of 
January  29.  1993  entitled  to  vote, 
Northwestern  Life  voted  105.615,661.11 
shares,  or  97.1%,  in  favor  of  the  Plan, 
and  1.647.162.77  shares,  or  1.5%, 
against  the  Plan.  Northwestern  Life 
abstained  from  voting  1,511,737.24 
shares,  or  1.4%. 

5.  On  April  30. 1993,  Applicant 
transferred  its  assets,  consisting  of 
108.968.687  shares  of  common  stock, 
with  a  net  asset  value  per  share  of 


$1.42.2  for  an  aggregate  value  of 
$154,337,887,  to  the  Fund.  In  exchange 
for  its  assets.  Applicant  received  and 
distributed  to  its  shareholder 
114,296,045  shares  of  the  Fund,  with  h 
total  value  of  $154,337,887.  The 
exchange  resulted  in  the  complete 
liquidation  of  Applicant.  The  value  of 
Applicant's  assets  and  the  value  of  the 
assets  and  shares  of  the  Fund  were 
(falculated  as  of  the  close  of  business  on 
ihe  New  York  Stock  Exchange  on  April 
|p,  1993. 

j  fi.  Northwestern  Life  paid  all  expenses 
incurred  in  connection  with  the  Plan. 
ITiese  expenses  totaled  approximately 
$148,327,  and  consisted  primarily  of 
printing  and  mailing  costs  and  filing 
fees.  No  brokerage  commissions  were 
paid. 

7.  Applicant  has  retained  no  as.sets 
;lnd  has  no  security  holders.  Applicant 
does  not  have  any  debts  or  other 
laebilities  which  remain  outstanding 
.ind  is  not  a  party  to  any  litigation  or 
.idininistrative  proceeding. 

8.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
neccssarj'  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file,  after 
receipt  of  the  relief  requested,  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with  state 
Inw. 

10.  Applicant  states  that  it  is  current 
with  all  of  its  filings  under  the  1940  Act, 
including  all  Form  N-SAR  filings  for 
daih  period  for  which  such  filing  was  or 
is  required. 

lor  Ihi  Commission,  by  the  Divisiim  of 
Invf'stmerit  Management,  pursuant  to 
clt;ltg.'ited  authority. 

Jonathan  G.  Katz, 

.■-.'I'l  rctary. 

IFK  Dot.  94-29060  Filed  ll-23-'l4,  8:4.5  ami 
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ACTRM:  Notice  of  A'ppUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 


(Rel.  No.  iC-20718;  No.  811-€163] 

Northwestern  Mutual  Index  500  Stock 
Fund,  Inc. 

Novembwr  18,  19S4. 

AQEMCY:  Securities  an  Exchange 

Clonimtssion  ("SEC"  or  "Commission"). 


'  B>  Order  dated  March  25. 1993.  cxemptive  relief 
was  granted  by  the  Coromission  under  Sections  6<t) 
and  17(b)  from  the  provisions  of  Sea  ions  I7taK)) 
and  17(a)(2)  of  the  1940  Act.  penrittlng  AppiicarJ 
to  exchange  its  assets  for  share*  of  (he  lad«.x  Fund. 
IRel.  No.  IC-193S6) 


■'The  difference  Ijetwcen  the  total  oi 
lM,774.5fil.l2  shares  voted  on  April  28,  1993,  and 
lh«  108,96a.6«7  shares  outstanding  on  April  30, 
1993,  the  date  immediately  preceding  the 
liquidation  and  merger  of  Applicant,  ia  a  result  of 
intervening  issuance  and  redemption  of  Applit^nt's 


APPLICANT:  NorthtvpKtem  Mutual  Index 
500  Stock  Fund,  Inc. 
RELEVANT  1940  ACT  SECTION:  Order 
requnste<i  under  Section  8(0  of  the  1940 

Act. 

SUMMARY  OF  APPLXATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
cea.sed  to  be  an  investment  company  as 
defined  by  the  19^0  A(;t. 
FILING  DATES:  The  application  was  filed 
on  September  1, 1994.  An  Amendment 
to  the  application  was  Hied  on 
November  15,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  |)ersonaIIy  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  13,  1994,  and  should  be 
accompanied  by  proof  of  .service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certific^ate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issutis  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  .Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  .Securities  and 
Exchange  Commission.  450  5th  Street, 
NW.,  Washington,  DC  20549.  Applicant, 
720  East  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  at 
(202)  942-0670,  Office  of  hisurance 
Proilucts  (Division  of  Investmrnl 
Management). 

SUPPLEMENTARY  INFORMATION;  Following 
is  a  summary  of  the  .application;  the 
complete  Application  is  available  for  a 
foe  from  the  SEC's  Piiblic  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  Marj-land  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end.  non-diversified  managompnt 
investment  company. 

2.  On  September  7. 1990,  Applicant 
filed  a  notification  of  registration  under 
Section  8(a)  of  the  1940  Act  and  a 
registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  an  indefinite 
amount  of  common  stock,  all  of  one 
class  (File  No.  33-36568).  The 
registration  statement  became  effective 
on  November  30, 1990,  the  date  the 
initial  public  offering  commenced. 


3.  On  November  4, 1993,  Applicant's 
Board  of  Directors  unanimously 
approved  an  agreement  and  plan  or 
reorganization  ("Plan")  between 
Applicant  and  Northwestern  Mutual 
Series  Fund,  bic.  ("Series  Fund"),  a 
registered,  open-end  mii.nagemcnt 
investment  company.'  The  Plan  was 
approved  by  the  Trustees  of 
Northwc-htern  Mutual  Life  Insurant; 
Company  {".Northwestern  Life"), 
Applicant's  sole  shareholder,  on 
September  22.  1993.  The  Flan  proviilis 
for  Applicant  to  exchange  all  of  its 
assets  for  sha.-Rs  of  the  Index  500  Stock 
Portfolio  ("Portfolio"),  a  corresponding 
portfolio  of  the  Series  Fund.  Applicant 
states  that  the  primary  purpose  of  the 
Plan  was  to  eUminate  the  inefficiency  of 
operating  two  portfolios  with  identical 
investment  objectives  and  policies. 

4.  At  Applicant's  shareholders' 
meeting  on  April  27, 1994. 
Northwestern  Life  voted  its  shares  of 
Applicant  in  accordance  with  the 
instructions  it  received  from  its  variable 
annuity  contract  owners  and  payees,  as 
required  by  the  provisions  of  the 
contracts.  Of  the  total  194,114.853.91 
shares  of  stock,  representing  shares 
outstanding  on  the  record  date  of 
January  31,  1994  entitled  to  vote. 
Northwestern  Life  voted  183.728.942.14 
shares,  or  94.7%,  in  favor  of  the  Plan, 
and  4,316,395.34  shares,  or  2.2%, 
against  the  Plan.  Northwestern  Life 
abstained  from  voting  6,069,516.43 
shares,  or  3.1%. 

5. -On  May  2, 1994,  Applicant 
transferred  substantially  all  of  its  assets, 
consisting  of  199,137,846  shares  of 
common  stock,  with  a  net  asset  value 
per  share  of  Si. 39,  for  an  aggregate  value 
of  5277,484.077.  to  the  Pcrtfofio.^  In 
exchange  for  its  assets.  Applicant 
received  and  distributed  to  its 
.sharoholder  220,157,932  shares  of  the 
Portfolio,  with  a  total  value  of 
$227,484,077.  The  exchange  resulted  in 
the  complete  liquidation  of  Applicant. 
The  value  of  Applicant's  assets  and  the 
value  of  the  assets  and  shares  of  the 
Portfolio  were  calculated  as  of  the  close 
of  business  on  the  New  York  Stcxk 
Exchange  on  May  2,  1994. 


'  By  o,-der  dated  May  3,  1994,  exemp'ive  reliof 
was  granted  b\'  t.he  Com.-nission  under  Section  I7tb) 
from  the  provisions  of  Sections  17(aHl)  and  171a )(2i 
of  the  1940  Act,  and  tnder  Section  6(c]  from  the 
pIOvisio.^s  of  .Seition  9(a).  13(a).  15(a)  and  15(h)  of 
the  1940  Act  aa6  Rule  6«-2(b)(15)  thertjunder. 
permitting  Applicant  to  exchange  its  assets  for 
chores  of  the  Purtfulioof  equiv.  >ot  value  (RcJ.  No. 
IC-20273). 

'The  differp.nce  between  the  total  194.1 14,fl5:i.91 
shaxe.s  voted  on  April  27, 1993.  and  the  199,137.846 
shares  outstanding  on  May  2,  1994.  the  dale 
Immediately  preceding  the  liquidation  and  nter^tn 
of  Applicant,  is  a  result  of  intervening  iasuaixv  and 
redemption  of  Applicant's  shares. 
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6.  Northwestern  Life  paid  all  expenses 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  approximately 
$63,695,  and  consisted  primarily  of 
printing  and  mailing  costs  and  filing 
fees.  No  brokerage  commissions  were 
paid. 

7.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Applicant 
does  not  have  any  debts  or  other 
liabilities  which  remain  outstanding 
and  is  not  a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Applicant  has  not.  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  proposed  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file,  after 
receipt  of  the  relief  requested,  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with  st^te 
law. 

10.  Applicant  states  that  it  is  current 
with  all  of  its  filings  under  the  1940  Act, 
including  all  Form  N-SAR  filings  for 
each  period  for  which  such  filing  was  or 
is  required. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
fonathan  G.  Katz, 
Secretary. 
!FR  Doc.  94-29059  Filed  11-23-94:  8:45  am] 
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[Ret.  No.  IC-20714;  No.  811-7468J 

Northwestern  Mutual  International 
Equity  Fund,  Inc. 

November  18. 1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission^"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

applicant:  Northwestern  Mutual 

International  Equity  Fund,  Inc. 

RELEVANT  1940  ACT  SECTION:  Order 

requested  under  Section  8(f)  of  the  1940 

,\ct. 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  tht  it  has 

ceased  to  be  an  investment  company  as 

defined  by  the  1940  Act. 

FILING  DATE:  The  application  was  filed 

on  September  1, 1994.  An  Amendment 

to  the  application  was  filed  on 

November  15,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  Application  will  be 


issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  13, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549.  Applicant. 
720  East  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company. 

2.  On  February  5,  1993,  Applicant 
filed  a  notification  of  registration  under 
Section  8(a)  of  the  1940  Act  and  a 
registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  an  indefinite 
amount  of  common  stock,  all  of  one 
class  (File  No.  33-57964).  The 
registration  statement  became  effective 
on  April  30,  1993.  the  date  the  public 
offering  commenced. 

3.  On  November  4,  1993,  Applicant's 
Board  of  Directors  unanimously 
approved  an  agreement  and  plan  or 
reorganization  ("Plan")  between 
Applicant  and  Northwestern  Mutual 
Series  Fund,  Inc.  ("Series  Fund"),  a 
registered,  open-end  management 
investment  company.'  The  Plan  was 
approved  by  the  Trustees  of 
Northwestern  Mutual  Life  Insurance 
Company  ("Northwestern  Life"), 


•  By  order  dated  May  3,  1994,  exemptive  relief 
was  granted  by  the  Commission  under  Section  17(b) 
from  the  provisions  of  Sections  17(a)(1)  and  17(a)(2) 
of  the  1940  Act.  and  under  Section  6(c)  from  the 
provisions  of  Sections  9(a).  13(a).  15(a)  and  15(b)  of 
the  1940  Act  and  Rule  6e-2(b)(15)  thereunder, 
permitting  Applicant  to  exchange  its  assets  for 
shares  of  the  Portfolio  of  equivalent  value  (Rel.  No. 
IC-20273). 


Applicant's  sole  shareholder,  on 
September  22, 1993.  The  Plan  provides 
for  Applicant  to  exchange  all  of  its 
assets  for  shares  of  the  International 
Equity  Portfolio  ( "Portfolio")  a 
corresponding  portfolio  of  the  Series 
Fund.  Applicant  states  tht  the  primary 
purpose  of  the  Plan  was  to  eliminate  the 
inefficiency  of  operating  two  portfolios 
with  identical  investment  objectives  and 
policies. 

4.  At  Applicant's  shareholders 
meeting  on  April  27,  1994, 
Northwestern  Life  voted  its  shares  of 
Applicant  in  accordance  with  the 
instructions  it  received  from  its  variable 
annuity  contact  owners  and  payees,  as 
required  by  the  provisions  of  the 
contracts.  Of  the  total  108,966,135.32 
shares  of  stock,  representing  shares 
outstanding  on  the  record  date  of 
January  31, 1994  entitled  to  vote. 
Northwestern  Life  voted  104,891,691.83 
shares,  or  97%,  in  favor  of  the  Plan,  and 
1,674,835.98  shares,  or  1.2%,  against  the 
Plan,  Northwestern  Life  abstained  from 
voting  2,399,607.51  shares,  or  1.8%. 

5.  On  May  2,  1994,  Applicant 
transferred  its  assets,  consisting  of 
193,618,391  shares  of  common  stock, 
with  a  net  asset  value  per  share  of  Si. 22, 
foranaggregate  value  of  $236,437,711, 
to  the  Portfolio.^  In  exchange  for  its 
assets.  Applicant  received  and 
distributed  to  its  shareholder 
193,618,391  shares  of  the  Portfolio,  with 
a  total  value  of  $236,4S7.711.  The 
exchange  resulted  in  the  complete 
liquidation  of  Applicant.  The  value  of 
Applicant's  assets  and  the  value  of  the 
assets  and  shares  of  the  Portfolio  were 
calculated  as  of  the  close  of  business  on 
the  New  York  Stock  Exchange  on  May 
2,  1994. 

6.  Northwestern  Life  paid  all  expenses 
incurred  in  connection  with  tlie  Plan. 
These  expenses  totaled  approximately 
$34,743,  and  consisted  primarily  of 
printing  and  mailing  costs  and  filing 
fees.  No  brokerage  commissions  were 
paid. 

7.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Applicant 
does  not  have  any  debts  or  other 
liabilities  which  remain  outstanding 
and  is  not  a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 


2  The  difference  between  the  total  108,966.135.32 
shares  voted  on  April  27,  1994.  and  the  193.618.391 
shares  outstanding  on  May  2,  1994,  the  date 
immediately  preceding  the  liquidation  and  merger 
of  Applicant,  is  a  result  of  intervening  issuance  and 
redemption  of  Applicant's  shares. 


9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file,  after 
receipt  of  the  relief  requested,  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with  state 
law. 

10.  Applicant  states  that  it  is  current 
with  all  of  its  filings  under  the  1940  Act, 
including  all  Form  N-SAR  filings  for 
nach  period  for  which  such  filing  was  or 
is  required. 

Tor  the  Commission,  by  the  Division  of 
Int  stmeni  Management,  pursuant  to 
ci^iegatft.T  oiithorily. 
lonathan  G.  Katz, 
SnTHtary. 
II  R  Doc  94-29058  Filed  ll-23-<»4;  8.45  ami 

BILiUNG  CODE  SOIO-OI-M 


[Rel.  No.  IC-20712;  No.  811-2585] 

Northwestern  Mutual  Select  Bond 
Fund,  Inc. 

Nijveiiiber  18,  1904. 
AGENCY:  Securities  and  Exthaiigc 
Commission  ("SEC"  or  •"Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 


APPLICANT:  Northwestern  Mutual  Select 
Bond  Fluid,  Inc. 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  8(f)  of  the  1940 

"•Act. 

SUMMARY  OF  APPLICATION:  Applicuit 
seeks  an  order  declaring  that  it  h.is 
(.edJied  to  be  an  investment  comp,nny  as 
defined  by  the  1940  Act. 
FIUNG  DATE:  The  application  was  filed 
on  September  1, 1994.  An  Amendment 
to  the  application  was  filed  on 
Ndvember  15,  1994. 

HEAPING  OR  NOTIFICATION  OF  HEARING:  An 
nnU-T  granting  the  Application  will  be 
issued  unless  the  Qjmmission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
.S^c  reta.-^  and  serving  Applicant  with  a 
I  (ipy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
r(  (.-Hi-  ed  by  the  SEC  by  5:30  p.m.  on 
Detrrnber  13, 1994,  and  should  be 
;*(  (ompanied  by  proof  of  ser\'icp  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
thetequest,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission  450  5th  Street, 


NW.,  Washington,  DC  20549.  Applicant, 
720  East  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  at 
(202)  942-0670.  Office  of  hisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  fi-om  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  registered  under  the  194U  Act  as  an 
open-end  diversified  managerjcnt 
investment  company. 

2.  On  July  29. 1975.  Applicant  filed  a 
notification  of  registration  under 

Seel  ion  8(a)  of  the  1940  Act  and  a 
registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  $25  million 
of  common  stock,  all  of  one  class  (File 
No.  2-54290).  The  registration  statement 
became  effective  on  November  24,  1975, 
the  date  the  pubfic  offering  commenc;ed. 

3.  On  November  4, 1993,  Applicant's 
Board  of  Directors  unanimously 
approved  an  agreement  and  plan  or 
reorganization  ("Plan")  between 
Applicant  and  Northwestern  Mutual 
.Series  Fund,  Inc.  ("Series  Fund"),  a 
registered,  open-end  management 
investment  company.'  The  Plan  was 
approved  by  the  Trustees  of 
Northwestern  Mutual  Life  Insurance 
Company  ("Northwestern  Life"), 
Applicant's  sole  shareholder,  on 
September  22. 1993.  The  Plan  provide;* 
-for  Applicant  to  exchange  all  of  its 
assets  for  shares  of  the  Select  Bond 
Portfolio  ("Portfolio"),  a  corresponding 
portfolio  of  the  Series  Fund.  Applicant 
states  that  the  primary  purpose  of  the 
Plan  was  to  eliminate  the  inefficiency  of 
operating  two  portfolios  with  identical 
investment  objectives  and  policies. 

4.  At  Applicant's  shareholders' 
meeting  on  April  27, 1994, 
Northwestern  Life  voted  its  shares  of 
Applicant  in  accordance  with  the 
instructions  it  received  from  its  contract 
owners  and  paye.ss.  as  required  by  the 
provisions  of  the  contracts.  Of  the  total 
128,055,955.92  shares  of  stock, 
representing  shares  outstanding  on  the 
record  date  of  January  31.  1994  entitled 


•  By  order  dated  K4ay  3, 1994,  lh«  Conuiii»sion 
granted  exemptive  relief  under  Section  17(b)  from 
the  provisions  ofScciionsI/taJH)  and  17ta}(2)of 
the  1940  Aa,  and  under  Section  6(c)  from  Uie 
provisions  of  Sections  9(d),  13(a),  15(a)  and  15(b)  oi 
the  1940  Act  and  Rule  6e-2(b)(I5)  thereunder, 
permitting  Applicant  to  exchange  its  M&sets  for 
shares  of  the  Portfolio  of  equivalent  *alue  (KeL  Ua. 
IC-20273). 


to  vote.  Northwestern  Life  voted 
119,744,962.78  shares,  or  93.7%,  in 
favor  of  the  Plan,  and  2.811,747.54 
shares,  or  2.1%.  against  the  Plan. 
Northwestern  Life  abstained  fi^m  voting 
5.499.245.60  shares,  or  4.2%. 

5.  On  May  2, 1994,  Applicant 
transferred  substantially  all  of  its  as.sets, 
consisting  of  127,156,919  shares  of 
common  stock,  with  a  net  asset  vahie 
per  share  of  Si. 29  for  an  aggregate  valje 
of  $163,901,422,  to  the  Portfolio.^  In 
exchange  for  its  assets,  Applicant 
received  and  distributed  to  its 
shareholder  148,196,445  shares  of  the 
Portfolio,  with  a  total  value  of 
$163,901,422.  The  exchange  resulted  in 
the  complete  liquidation  of  Applicant. 
The  value  of  Applicant's  assets  and  the 
value  of  the  assets  and  shares  of  the 
Portfolio  were  calculated  as  of  the  r  Iosp 
of  business  on  the  New  York  Stock 
Exciiange  on  May  2, 1994. 

6.  Northwestern  Life  paid  all  cxpeuM-s 
incured  in  connection  with  the  Plan. 
These  expenses  totaled  approximately 
$39,375,  and  consisted  primarily  of 
printing  and  mailing  costs  and  filing 
fees.  No  brokerage  commissions  were 
paid. 

7.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Appliciin! 
does  not  have  any  debts  or  other 
liabilities  which  remain  outstanding 
and  is  not  a  party  to  any  litigation  or 
a<lministrative  proceeding. 

8.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

9.  Applicant  is  not  now  eng-.iged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  thost; 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file,  aftnr 
receipt  of  the  relief  requested,  a 
certificate  of  dissolution  or  similai 
documonts  in  accordance  with  state 
law. 

10.  Applicant  states  that  it  is  c  urrent 
with  all  of  its  filings  under  the  1940  Art, 
including  all  Form  N-SAR  filings  for 
each  period  for  which  such  filing  w.-;s  or 
is  required. 

Fdr  the  Coniinission,  by  the  Oivisiun  <jf 
Investment  Mai:agement.  pui^uBnl  !o 
delegated  authority. 
Jonathan  G.  Katz, 
Sein^tan: 
IFR  Doc.  94-i29«57  Filed  11-23-94;  8.4i  din| 

BILUNG  CODE  8010-Ol-M 


•  The  difiereticfc  tx'ltwtwn  ttie  toldl  1  J8,053.««55.«12 
shares  voted  on  April  27,  1993,  and  the  127,ltib,913 
share»  outstanding  on  May  2,  1994,  the  dfite 
immediaiety  pra^Mlirig  the  liquidation  and  .me.-ger 
of  Applicant,  is  a  result  of  intervening  issuanrx  and 
rndcmption  of  App:ic4i.-j:'s  stwres. 
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[Rel.  No.  IC-20713;  No.  811-6168] 

Northwestern  Mutual  Aggressive 
Growth  Stock  Fund,  Inc. 

November  18.  1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under,  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANT:  Northwestern  Mutual 
Aggressive  Growth  Stock  Fund,  Inc. 
RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATES:  The  application  was  filed 
on  September  1, 1994.  An  Amendment 
to  the  application  was  filed  on 
November  15.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  13, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549.  Applicant, 
720  East  Wisconsin  Avenue, 
Milwaukee.  Wisconsin  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  at 
(202)  942-0670.  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company. 

2.  On  September  7,  1990,  Applicant 
filed  a  notification  of  registration  under 
Section  8(a)  of  the  1940  Act  and  a 


registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  an  indefinite 
amount  of  common  stock,  all  of  one 
class  (File  No.  33-36567).  The 
registration  statement  became  effective 
on  November  30, 1990,  the  date  the 
public  offering  commenced. 

3.  On  November  4,  1993.  Applicant's 
Board  of  Directors  unanimously 
approved  an  agreement  and  plan  or 
reorganization  ("Plan")  between 
Applicant  and  Northwestern  Mutual 
Series  Fund,  Inc.  ("Series  Fund")  a 
registered,  open-end  management 
investment  company.'  The  Plan  was 
approved  by  the  Trustees  of 
Northwestern  Mutual  Life  Insurance 
Company  ("Northwestern  Life"), 
Applicant's  sole  shareholder,  on 
September  22, 1993.  The  Plan  provides 
for  Applicant  to  exchange  all  of  its 
assets  for  shares  of  the  Aggressive 
Growth  Portfolio  ("Portfolio"),  a 
corresponding  portfolio  of  the  Series 
Fund.  Applicant  states  that  the  primary 
purpose  of  the  Plan  was  to  eliminate  the 
inefficiency  of  operating  two  portfolios 
with  identical  investment  objectives  and 
policies. 

4.  At  Applicant's  shareholders' 
meeting  on  April  27, 1994, 
Northwestern  Life  voted  its  shares  of 
Applicant  in  accordance  with  the 
instructions  it  received  from  its  contract 
owners  and  payees,  as  required  by  the 
provisions  of  the  contracts.  Of  its  total 
106,959,888.56  shares  of  stock, 
representing  shares  outstanding  as  of 
the  record  date  of  January  31, 1994 
entitled  to  vote.  Northwestern  Life  voted 
99,536,598.84  shares,  or  93.2%.  in  favor 
of  the  Plan,  and  3.419,129.58  shares,  or 
3.1%,  against  the  Plan.  Northwestern 
Life  abstained  from  voting  4.004,160.14 
shares,  or  3.7%. 

5.  On  May  2, 1994,  Applicant 
transferred  substantially  all  of  its  assets, 
consisting  of  128,778.039  shares  of 
common  stock,  with  a  net  asset  value 
per  share  of  $1.91,  for  an  aggregate  value 
of  $245,687,070,  to  the  Portfolio.^  In 
exchange  for  its  assets.  Applicant 
received  and  distributed  to  its 
shareholder  128,778,039  shares  of  the 


'  By  order  dated  May  3.  1994,  exemptive  relief 
was  granted  by  the  Commission  under  Section  17(b) 
from  the  provisions  of  Sections  17(a)(1)  and  17(a)(2) 
of  the  1940  Act,  and  under  Section  6(c)  from  the 
provisions  of  Sections  9(a),  13(a).  15(a)  and  lS(b)  of 
the  1940  Act  and  Rule  6e-2(b)(15)  thereunder, 
permittinf;  Applicant  to  exchange  its  assets  for 
shares  of  the  Portfolio  of  equivalent  value  (Rel.  No. 
IC-20273). 

2  The  difference  between  the  total  106.959,888.56 
shares  voted  on  April  27, 1993.  and  the  128.778.039 
shares  outstanding  on  May  2. 1994.  the  date 
immediately  preceding  the  liquidation  and  merger 
of  Applicant,  is  a  result  of  intervening  issuance  and 
redemption  of  Applicant's  shares. 


Portfolio,  with  a  total  value  of 
$245,687,070.  The  exchange  resulted  in 
the  complete  liquidation  of  Applicant. 
The  value  of  Applicant's  assets  and  the 
value  of  the  assets  and  shares  of  the 
Portfolio  were  calculated  as  of  the  close 
of  business  on  the  New  York  Stock 
Exchange  on  May  2. 1994. 

6.  Northwestern  Life  paid  all  expenses 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  approximately 
$45,397,  and  consisted  primarily  of 
printing  and  mailing  costs  and  filing 
fees.  No  brokerage  commissions  were 
paid. 

7.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Applicant 
does  not  have  any  debts  or  other 
liabilities  which  remain  outstanding 
and  is  not  a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Applicant  nas  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file,  after 
receipt  of  the  relief  requested,  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with  state 
law. 

10.  Applicant  states  that  it  is  current 
with  all  of  its  filings  under  the  1940  Act. 
including  all  Form  N-SAR  filings  for 
each  period  for  which  such  filing  was  or  ^ 
is  required. 

For  the  Cortimission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-29056  Filed  11-23-94;  8:45  am) 

BILLING  CODE  801(M)1-M 

[Release  No.  34-34981;  File  No.  SR-PSE- 
93-36] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change  To 
Adopt  Functional  Separation 
Procedures  for  Specialists  and 
Affiliated  Firms 

November  16, 1994. 
I.  Introduction 

On  December  29,  1993,  the  Pacific 
Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 


Federal  Register  /  Vol.  59.  No.  226  /  Friday,  November  25,  1994  /  Notices 


60675 


of  1934  ("Act"  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
ndopt  a  set  of  procedures  addrefising 
specialist  member  organizations 
affiliated  with  an  upstairs  firm.  On  May 
25, 1994,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
fihange.3 

The  proposed  rule  change  was 
jii.hlished  for  comment  in  Securities 
lixchange  Act  Release  No.  33751  (March 

10,  1993),  59  FR  12631  (March  17, 
1993).  No  comments  were  received  on 
the  proposal. 

11.  Description 

The  proposed  rule  change  consists  of 
I  At  hange  guideUnes  that  outlinr-  the 
minimum  requirements  that  an 
Exchange  specialist  firm  affiliated  with 
nn  upstairs  firm  ••  will  be  expected  to 
demonstrate  to  provide  for  a  fun«1ional 
!-( juration  ("Information  Barrier'")  ^  of 
its  specialist  activity  from  its  rntail  and 
proprietary  business. 

In  addition  to  requiring  affiliated 
upstairs  firms  to  establish  a  information 
Mrirrier,  the  proposal  also  requires  that 
lh(  y  t^stablish,  maintain  and  enforce 
wrilten  procedures  reasonably  de.signwl 
lo  prevent  the  misuse  of  material, 
nonpublic  information.  Finally  the 
proposal  requires  an  affiliated  upstairs 
firm  to  obtain  prior  written  approval  of 
(he  Exchange  iJiat  it  has  complied  with 
lilt-  requirements  to  establish  func^tional 
separation  as  appropriate  to  its 
cperation  and  that  it  has  esiablishifd 
jiroper  compliance  and  audit 
proc  edures  to  ensure  the  maintenance  of 
the  functional  separation." 

The  proposal  identifies  certain 
(iiiiiimum  procedural  and  maintenance 


'15U.S.C578.H(D)(l)tl98«) 

■  17  OR  240.196-4  tlU91). 
•  .s"(¥"  Idler  from  Mxhael  D  PierMiii,  S*nior 
Ai:nr::ey,  PSE,  to  Amy  Bilbiid.  A::o,-:7ey. 
t;  on  ji-.ission.  dated  May  23, 19*4.  This  anx'itd.-ncnt, 
which  is  available  in  the  Commission's  Puolic 
Keferenre  Room,  codified  a  provision  enabling  the- 
Kxi  hange  to  request  information  from  ■specialiMs 
n-latiiig  to  transactions  in  a  specialty  security. 

'  7  r-.e  I'-<jp«isal  specifics  that  the  funttion*.! 
'j-jii-.retiur  injst  be  estabHshed  (IJ  tjetween  a 
spw-ialisl  firm  and  any  associated  approved  per>tou; 
<«nd  (2 1  betwreen  a  specialist  and  any  aseociated 
iiilpgrated  member  organization.  The  approved 
person  or  integrated  member  organization  are 
cnlifclivcly  referred  to  as  an  "affiHated  upstairs 
firir.."  An  "approved  person"  is  defined  in  PSE 
Hule  4.1(n)  as  a  party  who  is  not  an  employee,  a 
member  or  an  allied  member  of  a  member  firm,  and 
who  is  a  director  of  a  member  firm,  or  who 
hurieficialiy  owns,  directly  or  indirectly,  5%  or 
more  of  the  outstanding  equity  securities  of  a 
member  firm,  and  who  has  been  approved  by  the 
Kv  hange  as  an  approved  persoiL 

'  Functional  separation  of  specialist  adivity  from 
lis  affiliutiid  upstairs  firm  business  is  often  limes 
rf  ferred  to  as  a  "Chinese  Wall." 

*>  In  addition,  a  copy  of  (h«se  Ciiiuese  Wall 
(irocedures,  and  any  amendments  (hereto,  mu.>!t  be 
filed  with  the  Kxciiange  FlnarKria)  Compliiinre 
IVpartment. 


requirements.  First  the  specialist's  book 
must  be  kept  confidential.  Second,  the 
affiliated  upstairs  firm  can  have  no 
influence  on  specific  specialist  trading 
decisions.  Third,  material,  non-public 
corporate  or  market  information 
obtained  by  the  affiliated  upstairs  firm 
from  the  issuer  may  not  be  made 
available  to  the  specialist.  Fourth, 
clearing  and  margin  financing 
information  regarding  the  specialist  may 
be  routed  only  to  employees  engaged  in 
such  work  and  managerial  employees 
engaged  in  overseeing  operations  of  the 
affiliated  upstairs  firm  and  specialist 
entities.  Fifth,  the  Exchange  may  from 
time  to  lime  request  that  specialists  file 
information  and  reports  in  a  specialty 
security. 

In  addition,  the  proposal  places 
limitations  on  the  information  which 
may  pass  between  a  broker  associated 
with  an  affiliated  up.stairs  firm  and  the 
specialist,  such  that  they  are  limited  to 
that  exchange  of  information  which 
w^ould  occur  in  the  normal  course  of 
business  with  a  comparable  unaffiliated 
individual.  Thus,  the  broker  may  make 
available  to  the  specialist  only  the 
market  information  he  would  muke 
available  to  an  unaffiliated  specialist  in 
the  normal  course  of  his  trading  and 
"market  probing"  activity.  The 
specialist  may  divulge  to  the  broker 
only  the  information  about  market    ' 
conditions  in  specialty  stocks  that  he 
would  make  available  in  the  normal 
course  of  his  specialist  duties  to  any 
other  broker,  and  in  the  same  manner. 
The  specialist,  however,  is  further 
restricted  in  that  he  may  provide  market 
information  to  the  broker  only  upon 
request  of  that  broker  and  not  on  his 
own  initiative. 
•^  The  proposal  pennits  an  afTiliated 
f  upstairs  firm  to  popularize  '  a  specialty 
stock  provided  it  makes  adequate 
disclosure  about  the  existence  of 
possible  conflicts  of  interest. 

In  addition,  the  proposal  provides 
specific  procedures  that  will  apply  if  a 
speciahst  becomes  privy  to  material 
non-public  information.  In  such  a  case, 
the  specialist  must  promptly  inform  his 
firm's  compliance  officer,  or  other 
designated  official,  of  such 
communication  and  seek  guidance  from 
such  officer  or  official  as  to  what 
procedures  he  should  subsequently 
follow.  Such  officer  or  oflicial  must 
maintain  appropriate  records,  including 
the  action  taken  and  a  summary  of  the 


information  received  by  the  specialist.  If 
the  specialist  is  required  to  give  up  the 
"book,"  then  such  transfer  must  be  don»» 
in  a  neutral  fashion  to  ensure  that  the 
transfer  itself  does  not  disclose  the 
information,  and  the  Exchange  m»>st  U» 
informed." 

Finally,  with  respect  to  compliance, 
the  Exchange  will  periodically  examine 
the  Information  Barrier  procedures 
established  hereunder  and  will  ronthict 
surveillance  of  proprietary  trades 
effected  by  an  affiliated  upstairs. finn 
and  its  affiliated  specialist  or  s{>ec  ialiM 
firm.  The  Exchange  will  monitor 
specifically  the  trading  activities  of 
affiliatod  upstairs  firms  and  affiliatmi 
specialists  in  the  specialist  firm's 
specialty  stock  in  order  to  monitor  the 
possible  trading  while  in  possessitin  of 
material,  non-public  information 
through  the  periodic  review  of  trade  nut] 
compwrison  reports  grner.'ifed  by  the 
Exf.hange. 

III.  Discussion 

The  Commission  recognizes  Ihiit 
significant  confiicts  of  interest  r  an  arise 
between  an  approved  person  and  the 
affiliated  specialist  unit  which,  if  not 
addressed  by  appropriate  Information 
Barrier  procedures  and  the  monitoring 
and  surveillance  of  the  continuing 
adequacy  of  such  procedures,  could 
rcsult  in  potential  tnanipulative  mark*-! 
activity  and  informational  advantages 
benefitting  the  affili.-ited  upstairs  finn, 
specialist  unit,  or  the  customers  of 
either,  all  in  contravention  of  Section 
6(b)  of  the  Act.**  The  Ckimmission 
further  believes  that  the  procedures  th«' 
Exchange  intends  to  implement  with 
respect  to  approving  and  monitoring  the 
Information  Barrier  address  these 
concerns,  and  therefore  are  consiste.nt 
with  the  requirements  of  the  Act  and  th»' 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commissiion 
believes  the  proposal  is  consistent  with 
the  Section  6lb)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public,  in  that 
the  procedures  proposed  by  the  P.SE  are 
designed  to  prevent  the  misuse  of 
material,  non-public  information  by 
specialist  imits  affiliated  with  an 
affiliated  upstairs  firm.  Further,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section 


"  "Popularizing"  generally  refers  lo  the  practice 
by  specialists,  their  member  orga.iizations  and  their 
iwrporate  parents,  of  malting  rerommendationj  ar>d 
providing  research  coverage  regarding  their 
specialty  securities.  See  Securities  Exchange  Act 
Release  No.  23768  (November  3.  19«6).  51  FR  4ua3 
(November  13.  1986)  ( "NYSE/Amei.  Oder "l 


*The  compliance  ofTicei  Is  also  required  to  k,««p 
a  record  of  the  time  'he  speciailsl  reacquired  ttn- 
book,  reflerting  acknowledgement  by  the 
compliance  ofriinrlhal  the  reacquisition  was 
appropriate. 

■•i5n..s.r.  S7ef»b)(i'»«|. 
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llA(a)(l)(C)(ii)  Congressional  finding'" 
in  that  it  aids  in  assuring  fair 
competition  among  brokers  and  dealers. 

The  Conunission  initially  addressed 
the  necessity  and  viability  of 
biformation  Barriers  in  approving  the 
amendments  to  New  York  Stock 
Exchange  ("NYSE")  and  American 
Stock  Exchange  ("Amex")  Rules  98  and 
193  respectively,  which  created  the 
present  Information  Barrier  scheme  in 
effect  today  on  those  exchanges.' '  At 
that  time,  the  Commission  expressed  its 
belief  that  it  is  also  desirable  for  the 
regional  exchanges  to  consider  requiring 
specialists  affiliated  with  integrated 
firms  to  establish  an  adequate 
Information  Barrier  and  generally  to 
review  the  efficacy  of  their  surveillance 
and  compliance  procedures  regarding 
those  specialists.  In  this  regard,  the 
Commission  thus  far  has  approved  two 
filings  submitted  by  regional  exchanges 
to  adopt  such  procedures. '^ 

Organizational  separation  between 
different  departments  of  a  broker-dealer 
is  one  of  several  means  of  preventing 
the  interdepartmental  communication  of 
material,  non-public  information.'^  The 
NYSE/Amex  Order  noted  that,  for 
example,  in  view  of  the  diverse 
functions  performed  by  a  multi-service 
firm  and  the  material,  non-public 
information  that  may  be  obtained  by  any 
one  department  of  the  firm,  the  firm 
often  may  be  required  to  restrict  access 
to  information  to  the  department 
receiving  it,  in  order  to  avoid  potential 
liability  under  Sections  10(b)  and  14(e) 
of  the  Act  '■»  and  Rules  lOb-5  and  14e- 
3  thereunder.  Moreover,  two  years  after 
approval  of  the  Amex's  and  NYSE's 
Information  Barrier  procedures, 
Congress  enacted  the  Insider  Trading 
and  Securities  Fraud  Enforcement  Act 
of  1988  C'lTSFEA").  designed  primarily 
to  prevent,  deter,  and  prosecute  insider 
trading.'*  Among  other  provisions, 
ITSFEA  created  a  specific  requirement 
for  broker-dealers  to  maintain 
procedures  designed  to  prevent  the 


"•15  U.S.C.  §78k-l(a)(C)(ii)  (1988). 

' '  See  NYSE/Amex  Order. 

'2  See  Securities  Exchange  Act  Release  Nos. 
34076  (May  18.  1994).  59  FR  26822  (May  24,  1994) 
(approving  the  Boston  Stock  E.xchange  Chinese 
Wall  proposal);  and  34449  (July  27. 1994).  59  FR 
3961 1  (August  3,  1994)  (approving  the  Cincinnati 
Stock  Exchange  Chinese  Wall  proposal). 

' '  See  e.g..  Securities  and  Exchange  Act  Release 
No.  23768,  (November  3. 1986)  51  FR  41183 
(November  13.  1986).  citing  SEC  Institutional 
Investor  Study,  H.R.  Doc.  No.  9264,  92d  Cong.,  1st 
Sess.  2539  (1971).  The  Study  urged  financial 
institutions  to  "consider  the  necessity  of  segregating 
information  flows  arising  from  a  business 
relationship  with  a  company  as  distinct  from 
information  received  in  an  investor  or  shareholder 
capacity." 

'*  15  U.S.C.  §S78j(b).  78n(e)  (1982). 

"Pub.L.  NO.10&-704. 


misuse  of  material,  non-public 
information. '6  In  response  to  the 
promulgation  thereof,  many  firms 
redrafted  their  internal  Information 
Barrier  procedures  to  ensure 
compliance.'^ 

The  Commission  notes  that  a  number 
of  firms  with  regional  specialist 
operations  have  established  Information 
Barrier  procedures  between  the 
specialist  and  its  affiliated  firm. 
Nevertheless,  such  procedures  have  not 
necessarily  been  adopted  by  all 
specialist  affiliates,  have  not  been 
adopted  pursuant  to  any  specific 
regional  exchange  requirements,  and 
have  not  been  subject  to  specific 
exchange  surveillance  and  oversight. 

The  NYSE/Amex  Order,  in  addressing 
the  need  for  regional  exchanges  to 
participate  in  the  regulation  of 
affiliations  between  specialist 
operations  and  diversified  broker-dealer 
firms,  took  into  account  the  fact  that 
regional  exchanges  differ  from  the 
primary  exchanges  in  terms  of  order 
flow  and  market  information.  While 
noting  that  overall  regional  exchange 
volume  is  small  compared  to  primary 
market  volume,  and  regional  exchange 
pricing  of  orders  is  generally  derived 
from  primary  market  quotations,  the 
Commission  expressed  its  concern  that 
the  diversion  by  a  large  retail  broker- 
dealer  of  all  or  a  significant  portion  of 
order  flow  in  specialty  stocks  to  an 
affiliated  regional  specialist  could  raise 
certain  regulatory  concerns  similar  to 
those  raised  by  such  affiliations  on  the 
primary  exchanges.  Moreover,  the 
Commission  noted  that  even  if  regional 
exchange  specialists  continue  to  set 
their  prices  based  on  primary  market 
quotations,  a  regional  specialist 
affiliated  with  an  integrated  retail  firm 
could  obtain  significant  access  to 
material,  non-public  information. 

The  Commission  continues  to  believe 
that  Information  Barriers,  with  effective 
controls,  may  be  useful  in  restricting 
information  fiow  between  the  various 
departments  of  broker-dealers  with 
affiliated  specialists.  The  Commission 
has  monitored  the  NYSE  and  Amex 
Information  Barrier  rules  since  their 
inception,  and  generally  believes  they 
have  proven  effective  in  the  context  of 


"-ISU.S.C.  §78o(fl. 

"Several  SRO's  (Philadelphia  Stock  Exchange. 
Chicago  Board  Options  Exchange,  PaciHc  Stock 
Exchange,  and  Boston  Stock  Exchange)  have 
adopted  the  substance  of  the  ITSFEA  procedures 
under  their  rules  applicable  to  members  and 
member  firms  (See  Securities  and  Exchange  Act 
Release  Nos.  30122  (December  30.  1991).  57  FR  729 
(January  8.  1992);  30557  (April  6,  1992),  57  FR 
13393  (April  16.  1992);  33171  (November  9.  1993), 
58  FR  60892  (November  18.  1993):  34284  (June  30. 
1994)  59  34876  (July  7. 1994) 


specialists  and  affiliated  approved 
persons. 

The  Commission  believes  that  the  PSE 
proposal  effectively  addresses  the 
potential  for  market  abuses  resulting 
from  the  ongoing  relationship  between 
specialists  and  affiliated  approved 
persons.  The  effectiveness  of  the 
procedures  set  forth  in  the  PSE 
guidelines  is  reinforced  by  the 
Exchange's  existing  surveillance  of 
specialists  and  the  marketplace  as  well 
as  the  specialist's  highly  visible  position 
in  the  marketplace.  These  factors,  along 
with  the  specialist's  existing  statutory 
duty  to  maintain  a  fair  and  orderly 
market,  should  help  to  enhance  the 
effectiveness  of  the  proposed 
Information  Barrier. 

Finally,  the  Commission  notes  that 
the  structural  adequacy  of  the 
Information  Barrier  is  only  one  part  of 
evaluating  whether  the  procediires 
established  by  the  Exchange  will  detect 
and  deter  potential  improper  activity  by 
either  the  approved  person  or  the 
specialist.  Appropriate  surveillance 
procedures  are  critical  to  ensure  that  the 
Information  Barrier  is  maintained.  To 
this  end,  the  Exchange  has  submitted  to 
the  Commission  proposed  procedures 
for  monitoring  the  Information 
Barrier. '8  The  Commission  also  notes 
that  the  Exchange  has  represented  that 
it  believes  that  it  has  adequate  staffing 
capacity  to  monitor  compliance  and 
conduct  independent  reviews  of 
member  firms.'" 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (SR-PSE-93-36)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegnted 
authority.-' 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  94-29006  Filed  11-23-94:  8:45  ami 
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'"The  Exchange  has  requested  tliat  these 
procedures  be  accorded  conHdential  treatment  by 
the  Commission. 

"The  Exchange  believes  that  it  will  have  its 
procedures  in  place  by  February  1.  1995. 

2"  15  U.S.C.  §  78s(b)(2)(1988). 

2'  17  CFR  200.30-3  (a)(12)(1991). 


SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  99000147] 

Fleet  Equity  Partners  VI,  L.P.;  Filing  of 
an  Application  for  a  License  To 
Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Fleet  Equity  Partners  VI.  LP.,  of  11 1 
Westminster  Street.  4th  Floor. 
Providence,  Rhode  Island  02903  for  a 
lioonse  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended,  (15  U.S.C.  et.  seq.).  and  the 
Rules  and  Regulations  promulgated 
theretuider.  Fleet  Equity  Partners  VI, 
L.p.  is  a  limited  partnership  formed 
under  EJelaware  law.  Its  area  of 
opoi-ation  will  be  throughout  the  United 
.States. 

Fleet  Equity  Partners  VI.  L.P.  will  be 
to-managed  by  Fleet  Growth  Resources 
II.  Inc.,  and  by  Silverado  III  Corp..  both 
(jf  Providence,  Rhode  Island.  Fleet 
Growth  Resources  II,  Inc.  is  an  indirect 
subsidiary  of  Fleet  Financial  Group, 
Inc.,  a  $48.0  million  bank  holding 
(  ompany  located  in  Providence.  Rhode 
IslBud.  The  officers  and  directors  of 
Fleet  Financial  Group,  Inc.  affiliated 
with  the  Applicant  are  as  follows: 
1  luhib  Y.  Gorgi,  111  Westminster  Street, 

Providence,  Rhode  Island  02903 
Dduglas  L.  Jacobs,  111  Westminster 

Street,  Providence,  Rhode  Island 

029O3 
Hrian  T.  Moynihan.  Ill  Westminster 

Street,  Providence,  Rhode  Island 

02903 
H.  Jay  Sarles,  111  Westminster  Street, 

Providence,  Rhode  Island  02903 
RoU^rt  M.  Van  Degna,  111  WesUninster 

Street,  Providence,  Rhode  Island 

02903 

No  one  entity  holds  more  than  a 
10.0%  voting  interest  in  the  tiank 
holding  company. 

The  officers  and  shareholders  of 
Silverado  III  Corp.  are: 


Habto  Y.  Gorgi.  in  Westminster 
Street,  Providence.  Rhode  Island 
02903 

Rotiert  M.  Van  Degna.  111  West- 
minster Street,  Providence.  Rhode 
Island  02903  


Per- 
cent of 
owner- 
ship in- 
terest 


50.0 


50.0 


The  Applicant  will  begin  operations 
with  an  initial  capitalization  of  $10.0 
million,  and  plans  on  making  private 
equity  investments  in  both  emerging, 
and  established  small  business 
concerns.  The  Applicant  will  consider 
investment  opportunities  throughout 
the  United  States. 

Matters  involved  in  SBA"s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new  SBIC 
under  their  management,  including 
profitability  and  financial  soundness  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  un  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  409  3rd  Strcjet, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Providence,  Rhode  Island. 

(Catalog  of  Ft>(]Rral  Domestic  Assistance 
Programs  No.  59.011,  Small  Busin<>ss 
Investment  Companies) 

Dated:  November  21,  1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
(FR  Doc.  94-29080  Filed  11-23-94;  8:45  am] 
BILLING  CODE  802S-01-M 


[Oeclaratton  of  Disaster  Loan  Area  ;;2752] 

Florida  (and  Contiguous  Counties  In 
Georgia);  Declaration  of  Disaster  Loan 
Area 

Gadsded  County  and  the  contiguous 
counties  of  Calhoun,  Jackson,  Leon,  and 
Liberty  in  the  State  of  Florida  and 
Decatur,  Grady,  and  Seminole  Counties 
in  the  State  of  Georgia  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  a  fire  which  occurred  on 
October  28,  1994  in  the  Antique  Center 
Mall  in  the  City  of  Havana.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  dose  of  business  on 
January  17. 1995  and  for  economic 
injury  imtil  the  close  of  business  on 
August  15,  1995  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  OfBce, 
One  Baltimore  Place,  Suite  300,  Atlanta. 
GA  30308  or  other  locally  announced 
locations. 

The  interest  rates  are: 


For  physical  damage: 

Homeowrers  wKh  aedit  availatile 
elsewhere  

Homeowr^ers  without  aedit  avail- 
able elsewhere  _ 

Businesses  with  credit  available 
elsewhere  

Businesses  arxl  non-profli  orgarw- 
zations  wnhout  credit  availatile 
elsewhere  

Others  (indodtng  rKwvproM  organ*- 
zations)     with    credit    available 

elsewhere  ;. 

For  economic  Injury: 

Businesses  and  smaB  agricultural 
cooperatives  without  credit  avail- 
aUe  elsewhere  _ 


Per- 
cent 


8.000 
4.000 
8000 

4.000 

7.1?5 

4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  275205  for 
Florida  and  275305  for  Georgia.  For 
economic  injury  the  numbers  are 
839500  for  Florida  and  839600  for 
Georgia. 

(Catalog  of  Federd)  Domestic  A&sistante 
Program  Nos.  59002  and  59008) 

Dated:  N'oveniber  15,  1994. 
Cassandra  M.  Pulley, 
Acting  Administrator. 

|FR  Dot.  94-29046  Filed  11-23-94;  8.45  amj 
BltUNG  CODE  a02S-01-M 


[Oeclaratiort  of  Disaster  Loan  Area  2697/ 
2698/2738] 

California;  Amendment  «7;  Declaration 
of  Disaster  Loan  Area 

The  above-numb«;red  Declaration  is 
hereby  amendcid,  effective  November 
16,  1994,  to  extend  the  deadlines  for 
filing  applications  for  physical  damages 
as  well  as  economic  injury  resulting 
from  the  Northridge  earthquake  and 
subsequent  aftershocks  bcgirming  on 
Januar)'  17  and  continuing  through 
April  22,  1994.  The  new  deadline  for 
both  physical  damages  and  economic 
injury  is  January  20.  1995. 

(Catalog  of  Federal  Domestic  Assistanr« 
Program  Nos.  59002  and  59008) 

Dated:  November  Ifi,  1994. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  94-29047  Filed  11-23-94;  B:45  ani| 
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DEPARTMENT  OF  STATE 

[Public  Notice  2118] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
United  States  Man  and  the  Biosphere 
Program:  Request  for  Proposals  for 
the  Biosphere  Reserve  Directorate 

The  Biosphere  Reserve  (BR) 
Directorate  of  the  U.S.  Man  and  the 
Biosphere  Program  (U.S.  MAB) 
announces  a  catalytic  grants  program  to 
support  Biosphere  Reserve  workshops 
and  partnership-building  activities  that 
promote  cooperative  regional, 
ecosystem-based  initiatives. 

A  total  of  $50,000  is  available  to 
support  small  grants  in  two  distinct 
categories:  (1)  $20,000  in  total  for 
conferences,  workshops  or  fornms;  and 
(2)  $30,000  in  total  for  partnership 
projects.  The  projected  maximum  single 
grant  award  is  $10,000.  Grants  are 
expected  to  average  between  $4,000  and 
$8,000.  Persons  interested  in  applying 
for  these  grants  are  encouraged  to  first 
obtain  a  copy  of  Strategic  Plan  for  the 
U.S.  Biosphere  Reserve  Program,  from 
the  U.S.  MAB  Secretariat. 

Funding  Objectives 

The  purpose  of  the  grants  is  to  assist 
projects  that  produce  short-term 
tangible  results  furthering  the  mission  of 
the  United  States  Biosphere  Reserve 
Program  as  defined  in,  Strategic  Plan  for 
the  U.S.  Biosphere  Reserve  Program, 
dated  November  1994. 

"The  mission  of  the  U.S.  Biosphere 
Reserve  Program  is  to  establish  and 
support  a  U.S.  network  of  designated 
biosphere  reserves  that  are  fully 
representative  of  the  biogeographical 
areas  of  the  United  States.  The  program 
promotes  a  sustainable  balance  among 
the  conservation  of  biological  diversity, 
compatible  economic  use.  and  cultural 
values,  through  public  and  private 
partnerships,  interdisciplinary  research, 
education,  and  communication." 

Focal  Issues 

Within  the  mission  of  the  U.S. 
Biosphere  Reserve  Program,  the 
directorate  seeks  to  support  two  to  four 
conferences  in  1995.  A  wide  range  of 
conference  and  workshop  topics  are 
eligible.  For  example:  A  forum  for 
Biosphere  Reserves  stakeholders  at  a 
single  Biosphere  Reserves  unit  or  cluster 
of  units;  a  regional  or  local  vision 
setting  workshop;  or  a  conference  for 
Biosphere  Reserves  stakeholders  from 
throughout  a  region  focusing  on  an  issue 
or  management  approach  of  shared 
interest.  Other  ideas  for  conferences  and 
workshop  topics  promoting  the  mission 
of  Biosphere  Reserves  are  welcome. 


The  U.S.  Biosphere  Reserve 
Directorate  also  intends  to  support  three 
to  six  partnership  projects  in  1995. 
Proposals  are  sought  which  strengthen 
cooperative  relationships  for  enhancing 
the  functions  of  Biosphere  Reserves. 
Innovative  and  new  approaches  to 
conservation  challenges  will  be  given 
priority.  Examples  of  eligible  projects 
could  include:  Assessing  natural  or 
cultural  resources;  building  public 
support  for  conservation  and 
sustainable  development;  fostering 
demonstrations  of  cooperative 
ecosystem  management  or,  developing 
local  planning  mechanisms.  Other  ideas 
for  partnership  projects  that  promote  the 
mission  of  Biosphere  Reserves  are 
welcome.  Feasibility  studies  of 
expanding  the  activities  of  existing 
Biosphere  Reserves  to  more  fully 
implement  the  regional,  ecosystem- 
based  mission  of  the  BR  program  also 
are  encouraged.  However,  feasibility 
studies  for  designating  new  Biosphere 
Reserve  units  are  ineligible. 

Proposals  may  include  a  request  for 
staff  support  only  if  the  proposal  and 
the  staff  position  are  related  to 
expanding  the  regional  activities  of  a 
Biosphere  Reserve  or  promoting  a 
cooperative  program  involving  multiple 
agencies  and  nongovernmental  partners. 

Proposal  Content 

Each  proposal  should  have  a  title  page 
and  a  one  page  synopsis  of  the  proposal 
activities. 

A  maximum  of  three  additional  pages 
should  describe:  (1)  The  affected 
Biosphere  Reserve  or  Biosphere  Reserve 
Cluster;  (2)  the  applicant's  relationship 
to  the  Biosphere  Reserve;  (3)  the 
proposed  conference  or  partnership 
project;  (4)  how  the  proposed 
conference  or  project  relates  to  past, 
current,  and  projected  BR  activities'at 
the  site;  (5)  how  the  proposal  complies 
generally  and  specifically  with  the 
evaluation  criteria;  and  (6)  how  the 
results  of  the  conference  or  activity  will 
be  evaluated. 

All  proposals  must  also  include  a  one 
page  itemized  budget  including 
personnel,  travel,  operation,  equipment/ 
supplies  with  justification.  The  budget 
page  should  show  the  status  of  any 
matching  funds  to  the  proposed  activity. 

A  one-page  map  of  the  affected 
Biosphere  Reserve,  showing  if  possible, 
the  BR  zonation  and  if  applicable,  the 
site  of  the  proposed  activities  must  be 
included. 

The  last  page  of  the  proposal  should 
be  a  one-page  letter  of  endorsement 
from  the  Biosphere  Reserve  manager  or 
managers.  If  the  proposed  activity 
would  involve  or  benefit  more  than  one 
Biosphere  Reserve,  one  page  letters  of 


endorsement  should  indicate  the 
support  of  the  managers  of  the  involved 
or  affected  Biosphere  Reserves. 
Biosphere  Reserve  managers  should 
endorse  no  more  than  one  single 
proposal  in  each  funding  category  this 
year. 

Evaluation  and  Review  Process 

A  review  panel  of  the  U.S.  Biosphere 
Reserve  Directorate  will  evaluate 
proposals  based  upon  the  following 
criteria: 

— Alignment  of  the  proposal  with  the 
mission  and  goals  of  the  United  States 
Biosphere  Reser\e  Program  as  defined 
in  the  "Strategic  Plan  for  the  U.S. 
Biosphere  Reserve  Program"  dated 
November  1994,  available  from  the 
U.S.  MAB  Secretariat,  (address 
below); 
— Likelihood  that  the  proposal  will 
result  in  tangible  progress  within  a 
year  toward  promoting  cooperative 
regional,  ecosystem  based  initiatives 
that  integrate  conservation  and 
sustainable  development  at  Biosphere 
Reserve  sites; 
— Demonstrated  local  support  for  the 

project; 
— Innovation  in  implementing 
Biosphere  Reser\'e  functions; 
— Potential  to  apply  the  concept  or 

project  at  other  BR  site; 
— Extent  to  which  grant  funds  will  be 
leveraged  with  matching  funds  or 
support  from  other  private  or  public 
sources; 
— Capacity  of  the  applicant  to 

implement  the  proposal; 
— Endorsement  from  Biosphere  Reserve 
Manager(s). 

Limitations.  Grants  may  not  be  used 
for:  institution  overhead  academic 
research;  acquisition  of  land,  buildings, 
or  capital  equipment;  general  support  of 
agency  functions;  or  political  activities. 
All  grants  should  produce  tangible 
results  within  one  year. 

Deadlines.  Proposals  must  be 
postmarked  by  January  31. 1995. 
Awards  will  be  announced  at  the  annual 
meeting  of  BR  managers  in  the  spring  of 
1995.  Principals  will  receive  from  the 
U.S.  MAB  Secretariat  copies  of  all  U.S. 
MAB/BR  review  evaluations  of  their 
proposals  and  a  written  notification  of 
the  directorate's  decision  on  their 
proposal. 

For  further  information  contact  Dr. 
Roger  Soles,  U.S.  MAB  Secretariat.  OES/ 
EGC/MAB,  Department  of  State, 
Washington,  DC  20522.  Tel.  (703)  235- 
2946.  Fax.  (703)  235-3002. 

Submission  of  Proposals 

Mail  proposals  to:  U.S.  Man  and  the 
Biosphere  Program,  OES/EGC/MAB. 
United  States  Department  of  State, 


Washington,  DC  20522.  Attention 
Biosphere  Reserve  Directorate. 

The  deadline  for  proposals  is  January 
31,  1995, 

IJated:  NovemW  14, 1994. 
Roger  E.  Sole, 

ExcTutive  Director,  U.S.  Man  and  the 
biosphere  Program,  Office  of  Global  Change. 
ii-K  IJoc.  94-29036  Filed  11-23-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  Of  Hazardous  Materials  Safety; 
Aoplications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 


ACTION:  List  of  applicantsfcr        -^  -.  .    ■ 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
herfiby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  die  table  below 
as  follows:  1— Motor  vehicle,  2— Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  retMivod  on 
or  before  December  27. 1994. 

New  Exemptions 


ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  re<  eipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showinj^ 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  thi; 
applic  ations  are  available  for  inspection 
in  the  Dockets  Unit,  Room  8426,  Nn.ssif 
Building,  400  7th  Street,  SW., 
Washington,  DC. 


Application  No. 


1133&-N 
^t340-N 

!! 

11342-N 
11344-N 

11345-N 


\'ZA7-H 


t1348-N 


n349-N 


][ 


Applicant 


BF  Goodrich  Specialty 
Chemicals,  Cleveland, 
OH. 

McCain  Foods,  Inc.,  Eas- 
ton,  MA. 

Midland  Fumigant  Co., 
Inc.,  Leavenworth,  KS. 

Duponl  Co.,  Wilimtngon, 
DE. 

Kaiser  Composite^,  Inc.. 
Bfea,  CA. 


Nudear  Corrtarrers,  \nc., 
Elizabethton.  TN. 


Engelhard  Corporation, 
Carteret,  NJ. 


City  of  Houston,  Houston, 
TX. 


Regulation(s)  affected 


49  CFR  174.67  (i)&()) 

49  CFR  174.67  (i)  &  (j) 

49  CFR  172.504  

49  CFR  174.67  (h)  &  (i) 


49  CFR  173.302(a)(1), 
1 73.304  (a)(d),  175.3. 


49  CFR  178.358 


Nature  of  exemption  thereof 


49  CFR  173.421(d), 

173.421-1(3),  173.421- 
2(c). 


49  CFR  49  CFR  Sections 
174.67  (i)&(j). 


To  authorize  tank  cars,  containing  cartwn  disulfide.  Class  3,  to  re- 
main standing  with  unloading  conf>ecti^>ns  attactied  when  no 
product  is  beir»g  transferred.  (Mode  2.) 

To  authorize  tank  cars,  containing  fuel.  oil.  Class  3.  to  remain 
standing  with  unloading  connections  attached  when  no  product  is 
t>etng  transferred.  (Mode  2.) 

To  authorize  transportation  of  aluminum  phosphide,  Division  4.3,  in 
private  owned  pest  control  vehicles  without  placards.  (Mode  i.) 

To  authorize  tank  cars,  containing  Class  8  materia!,  to  remam 
standing  wrth  unloading  connections  attached  when  no  product  is 
being  transferred.  (Mode  2.) 

To  authonze  the  manufacture,  marking  and  sale  of  ovenvrapped 
composite  high  pressure  cylinder  built  to  DOT  FRP-1  for  use  in 
transporting  various  gases  classed  m  Division  2.1  and  22. 
(Modes  1,  2.  3.  4,  5.) 

To  reissue  an  exemption  issued  on  an  emergency  tiasis  to  author- 
ize the  manufacture,  mark,  and  sell  of  DOT  Specification  21PF- 
1B  overpacks,  with  minor  variations  in  the  mechanical  features 
and  chemical  composition  of  the  insulation  n«terial,  for  shipment 
of  uranium  hexafluonde  fissile  (containing  more  ttian  1%  li-235) 
(Modes  1,2,3.) 

To  authonze  transportation  of  ammonium  perrtienate,  a  division  6.1 
n-.,iiie.-ial  which  also  meets  ttie  definition  of  Class  7,  contained  m 
Miter  polyethylene  plastic  jars  overpacked  in  DOT  Specification 
packaging,  to  be  transported  without  required  radioactive  material 
markings.  (Modes  1.  4,  5.) 

To  authorize  tank  cars,  containing  chlonne,  to  remain  standing  with 
unkiadtng  connections  attached  when  no  product  is  tieing  trans- 
ferred. (Wode  2.) 


This  notice  of  receipt  of  applii::atiun.s 
f^ir  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation.s 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

l«-sii(!d  in  Washington,  DC,  on  November 

17,  in<14. 

J.  Suzanne  Hedgepeth, 

0»;V;/.  Exemption  Programs,  Office  of 
I  ki/.ardous  Materials  Exuirtptions  and 
Approvals. 

IFR  Lkx;.  94-29003  Filed  11-23-94,  a:45  anij 

BlLUNG  COOE  4«l(>-aO-M 


Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Speinal  Programs 
Administration,  DOT. 

ACTION:  List  of  Applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 


for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  rec^-ive*' 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedilc 
docketing  and  public  notice.  Because 
the  sections  affec.ted,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
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not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 


have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  December  12, 1994. 

ADDRESS  COMMENTS  TO:  Docket  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit.  Room  8426,  Nassif 
Building,  400  7th  Street  SW., 
Washington,  DC. 


Application  No. 


Applicant 


Renewal  of 
exemption 


9157-X 
9677-X 
10227-X 
10429-X 


Matheson  Gas  Products,  Secaucus,  NJ  (See  Footnote  1) 

Allied  Universal  Corporation,  Miami,  FL  (See  Footnote  2)  

Caire,  Inc.,  Bloomington,  MN  (See  Footnote  3) 

Naico  Chemical  Company,  Naperville,  IL  (See  See  Footnote  4) 


9157 

9677 

10227 

10429 


'  To  modify  exemption  to  authorize  additional  non-DOT  specification  multi  unit  tank  cars  for  use  in  transporting  hydrogen  sulfide.  Division  2.3. 

2 To  modify  exemption  to  provide  for  transportation  of  Class  8  material  in  non-DOT  specification  one-galTon  tiottles  built  to  2E  standards 
overpacked  in  DOT  specification  fiberboard  boxes. 

3  To  modify  the  exemption  to  provide  for  design  changes  to  non-DOT  specification  cylinders  used  in  transporting  Division  2.2  material. 

*To  nrxxJify  exemption  to  authorize  transportation  of  Class  3,  8  and  Division  5.2  material  in  DOT  specification  31 A  IBCs  to  be  unloaded  without 
tjeing  removed  from  the  vehicle. 


Application  No. 


Applicant 


Parlies  to  ex- 
emption 


761 6-P 

8236-P 

8451 -P 

8526-P 

8958-P 

9275-P 

9275-P 

9275-P 

9275-P 

9275-P 

927&-P 

9275-P 

9275-P 

9275-P 

9275-P 

9275-P 

9723-P 

10141-P 

10441-P 

10570-P 

10751-P 

10751-P 

10787-P 

11043-P 

11043-P 

11043-P 

11043-P 

11043-P 

11136-P 

11156-P 

11230-P 


Alaska  Railroad  Corporation,  Anchorage,  AK  

Toyota  Motor  Sales  U.S.A.,  Inc.,  Torrance,  CA  

Reactives  Managenrrent  Corporation,  Chesapeake,  VA 

Landair  Transport,  Romulus,  Ml 

BIMEX  Corp.,  Mamaroneck,  NY 

Bath  &  Body  Works,  Columbus,  OH  

Cacique,  Reynoldsburg,  OH 

Limited  Too,  Columtxjs,  OH  

Brylane,  Indianapolis.  IN 

Victoria  Seaet  Catalog.  Columbus.  OH 

Structure,  Columbus,  OH  

Abercrombie  &  Fitch,  Reynoldsburg,  OH 

Victoria  Secret  Stores,  Reynoldsburg,  OH 

Express,  Columbus,  OH  

Henri  Bendel.  New  York.  NY 

Lane  Bryant.  Reynoldsburg.  OH  

Environmental  Products  &  Servcies,  Inc.,  Syracuse,  NY 

Engelhard  Corporation,  Carteret,  NJ-P  

Dart  Trucking  Company,  Inc.,  Canfield,  OH 

Albax,  Inc.,  Holland,  Ml  .-. 

OEI,  Inc.,  Whitesburg,  GA  

WESCO  (Western  Explosive  Systems  Company),  Salt  Lake  City.  UT 

Evergreen  International  Airlines.  Inc.,  McMinn>/ille,  OR  

Chemical  Waste  Management,  Inc.,  Oak  Brook,  IL 

Division  Transport,  El  Dorado,  AR  

Dart  Trucking  Company,  Inc.,  Canfield,  OH 

Advanced  Environmental  Technology  Corporation,  Flanders,  NJ  

California  Advanced  Environmental  Technology  Corp.,  Hayward,  CA 

J  &  J  Pyrotechnics  Manufacturing,  Inc.,  Moscow,  PA  

MEMSCO,  Dawson  Springs,  KY  

ICI  Explosives  USA,  Inc.,  Dallas,  TX  


7616 

8236 

8451 

8526 

8958 

9275 

9275 

9275 

9275 

9275 

9275 

9275 

9275 

9275 

9275 

9275 

9723 

10141 

10441 

10570 

10751 

10751 

10787 

11043 

11043 

11043 

11043 

11043 

11136 

11156 

11230 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Fart  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  use.  1806:  49  CFR  1.53(e)). 


Issued  in  Washington,  DC,  on  November 
17,  1994. 

|.  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 

Hazardous  .Materials  Exemptions  and 

Approvals. 

IFR  Doc.  94-29004  Filed  11-23-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

[Treasury  Directive  Number11-01] 

Delegation  of  Authority  With  Respect 
to  Synthetic  Fuels  Projects 

November  18, 1994. 

1 .  Purpose.  This  Directive  states  the 
structure  and  functions  of  the  Office  of 
Synthetic  Fuels  Projects  within  the 
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Office  of  the  Deputy  Assistant  Secretary 
(Government  Financial  Policy),  defines 
responsibilities  relating  to  synthetic 
fuels  projects,  and  delegates  certain 
authority  relating  to  synthetic  fiirls 
projects. 

2.  Definitions,  a.  Contract 
Amendment.  An  amendment  to  those 
financial  assistance  agreements  entered 
into  by  the  United  States  Synthetic 
Fjiels  Corporation  and  the  Project 
sponsors  for  synthetic  fuels  projects. 

b.  Director.  The  Director,  Office  of 
.S\  nthetic  Fuels  Projects. 

c.  I^ojects.  These  are  synthetic  fuels 
projects  for  which  the  United  States 
Synthetic  Fuels  Corporation  made  legal, 
valid  and  binding  financial  assistance 
awards  prior  to  December  19, 1985. 

d.  SFC.  The  United  States  Synthetic 
I  iiels  Corporation. 

3.  Delegation.  Each  official  named  in 
the  paragraph  4.  is  delegated  the 
authority  necessary  to  perform  that 
official's  functions  as  described. 

4.  BesponsibHities.  a.  The  Under 
Secretary  (Domestic  Finance)  is 
rosponsible  for  making  the  final 
determination,  upon  receipt  of  a  written 
rocommendation  of  the  Deputy 
Assistant  Secretary  (Govermnent 

1  ii'iiincial  Policy)  and  the  Assistant 
Ccnnral  Counsel  (Banking  and  Finance), 
oo  all  Contract  Amendments  which 
havi?  potential  impact  on  either  the 
obligational  authority  of  the  United 
.Suit(!s  or  the  Project's  finances. 

b.  TTie  Deputy  Assistant  Secretary 
l(>nvemnient  Financial  Folic}')  shall: 

(1)  Upon  the  receipt  of  a. written 
ri"i:ommendation  of  the  Director  and  the 
Assistant  General  Counsel  (Banking  and 
[in.'.ni*),  m.ike  the  final  determination 
en: 

(ii)  All  Contract  Amendments  not 
involving  changes  of  obligational 
authority  or  not  having  potential  impitcl 
(111 ;.  Project's  finances; 

(li)  AI!  environmental  monitoring 
ploiis  (and  revisions  thereto)  rt^uired 
for  each  Projet,t  receiving  finanrial 
assistance; 

(( )  Material  ProjerJ  design 
..n;rridments;and 

(2J  Approve,  with  the  ciisignaiure  of 
thf  Di  rector: 

(;0  Wntten  instructions  authuri^ng 
guiranteed  lenders  to  make  loan 
disbursements  in  connection  with  loan 
gu.irantees  entered  into  by  the  SFC, 
pursuant  to  Section  133  of  the  Energy 
.S(*;cirity  Act;  and 

(b)  Payments  required  to  be  made  in 
connection  with  those  financial 
assistance  agreements  entered  into  by 
the  SFC,  pursuant  to  Section  134  of  the 
Energy  Security  Act. 

C  The  Director,  Office  of  Synthetic 
Fuels  Projects,  is  responsible  tor  the 


operational  and  construction  monitoring 
of  Projects  and  other  duties  as  assigned, 
and  shall: 

(1)  Review  and,  if  appropriate, 
provide  a  written  recommendation  of 
approval  to  the  Deputy  Assistant 
Secretary  (Government  Financial  Policy) 
for  all: 

(a)  Contract  Amendments;  and 
fb)  Environmental  monitoring  plans 
(and  revisions  thereto)  required  for  each 
Project  receiving  financial  assistance, 
taking  into  consideration  the  comments 
of  the  Department  of  Energy  and  the 
Environmental  Protection  Agency  in 
their  capacity  as  members  of  the 
Monitoring  Review  Committue 
established  pursuant  to  each  Financial 
Assistance  Agreement  and  the 
Environmental  Monitoring  Plan 
Guidelines  (48  Federal  Register  40676- 
46685,  dated  October  13. 1983); 

(2)  Approve,  upon  the 
recommendation  of  the  conlrui^t 
administrator  and  with  the  concurrence 
of  the  Assistant  General  Counsel 
(Banking  and  Finance): 

(a)  Changes  to  Project  control 
documents,  as  contemplated  by  the 
financial  assistance  agreements  entered 
into  between  the  SFC  and  the  Project 
sponsors;  and 

fb)  Ad  hoc  waivers  to  tontmctual 
procedures  provided  for  in  the  financial 
assistance  agreements  entered  into 
between  the  SFC  and  the  Projwl 
sponisors;  and 

(3)  Approve,  with  the  cosignature  of 
the  Deputy  Assistant  .Secretary 
(Government  Financial  Policy): 

(a)  Written  in-slnictions  authorizing 
guaranteed  lenders  to  make  loan 
disbursements  in  connection  with  loan 
guarantees  entered  into  by  the  SFC 
pursuant  to  Section  133  of  the  Energy 
Security  Act;  and 

(b)  Payments  required  to  be  made  in 
connection  with  those  financial 
assistance  agreements  entered  into  by 
the  SFC  pursuant  to  Sortion  134  cf  the 
Energy  Security  Act. 

5.  Redelegation.  The  Dire<  tor,  Office 
of  Synthetic  Fuels  Projects,  may 
redelegate  to  the  contract  manngers  the 
following  functions:  (a)  the  approval  of 
reports  required  by  contract;  and  fb)  the 
approval  of  routine  procedures  spei:ified 
by  contract. 

6.  Administrative  Support. 
Administrative  support  for  the  activities 
of  the  Office  of  Synthetic  Fuels  Projects 
shall  be  provided  by  the  appropriate 
offices  within  the  Office  of  the  Assistant 
.Secretary  (Management). 

a.  The  Director,  Personnel  Resources 
Division,  shall  execute  any  necessary 
documents  pertaining  to  personnel 
formerly  employed  by  the  SFC 


b.  The  Director.  Administrative 
Operations  Division,  shall  execute  any 
necessary  documents  pertaining  to  other 
administrative  aspects  of  the  SFC. 

7.  Cancellation.  Treasury  Directive 
1 1-01,  "Office  of  Synthetic  Fuels 
Projects,"  dated  August  6. 1986,  is 
superseded. 

8.  Authorities,  a.  Subti  le  )  of  the 
Energy  Security  Act,  Pub.  L.  96-294; 
Pub.  L.  99-190;  and  Pub.  L.  9^272. 

b.  Treasury  Order  100-04, 
"Delegation  of  Authority  to  Terminate 
the  United  States  Synthetic  Fuels 
Corporation,"  dated  February  25, 1986 

9.  Reference.  Finandal  Assistance 
Agreement  and  the  Environmental 
Monitoring  Plan  Guidelines  (48  Federal 
Register  46676-46685.  dated  Oi  tober 
13,  1983). 

10.  Expiration  Date.  This  Dinn.tive 
expires  three  years  from  the  date  of 
issuance  unless  canceled  or  supers«»deil 
by  that  date. 

1 1 .  Office  of  Primary  Interest.  (3fficH 
of  Synthetic  Fuels  Projects,  Office  of  the 
Deputy  Assistant  Secretary  (Government 
Financial  Policy),  Office  of  the  I  Inder 
.Secretary'  (Domestic  Finance). 

Frank  N.  Newman, 

Deputy  Snrvtory  of  the  Treasury 

[hR  Dm:.  94-20066  Filed  11-23-f»4:  Ji  45.»r.| 

BILUNG  C0D€  4810-25-P 


Customs  Service 

[T.D.  94-92] 

Extension  of  General  Maritime 
Corporation's  Customs  Gauger 
Approval  to  the  Site  Located  in- 
Houston,  TX 

AGENCY:  U.S.  Customs  Servi«  c. 
Department  of  the  Tre^isury. 
ACTION:  Notice  of  the  extension  ot 
General  Mariume  Corporation's 
Customs  gauger  approval  to  include 
their  Houston,  Texas  gauging  facility. 

SUMMARY:  General  Maritime 
Corporation,  of  Stamford,  Connect  it. lit,  u 
Customs  approved  gauge:  under  .S*;t lion 
151.13  of  the  Customs  Regulation}-  (10 
CFR  151.13).  has  been  given  an 
extension  of  its  Customs  gauger 
approval  to  include  the  Houston.  Tex.is 
site.  Specifically,  the  extension  given  tfi 
the  Houston  site  will  include  the 
approval  to  gauge  petroleum  and 
petroleum  products,  organic  t.ompiiunds 
in  bulk  and  liquid  form  and  animal  and 
vegetable  rtils. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
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Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gangers. 
General  Maritime  Corporation,  a 
Customs  commercial  approved  gauger, 
has  applied  to  Customs  to  extend  its 
Customs  gauger  approval  to  its  Houston, 
Texas  facility.  Review  of  the 
qualifications  of  the  Houston  site  shows 
that  the  extension  is  warranted  and, 
accordingly,  has  been  granted. 

Location 

General  Maritime  Corporation's  new 
site  is  located  at  7007  Gulf  Freeway, 
Houston,  Texas,  77087. 

Approved-Accredited  Sites 

General  Maritime  Corporation  has 
been  approved  by  the  U.S.  Customs 
Services  at  the  following  locations: 
Stamford,  Connecticut;  and  Houston, 
Texas. 

EFFECTIVE  DATE:  October  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC20229  at  (202)  927-1060. 

Dated:  November  1. 1994. 
George  D.  Heavey, 

Director,  Office  of  Laboratories  and  Scientific 

Services. 

|FR  Doc.  94-28993  Filed  11-23-94;  8:45  am] 

BIUINO  CODE  4820-02-P 

[T.D.  94-931 

License  Cancellation 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury 
ACTION:  General  Notice. 

StJMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.51(a),  the 
following  Customs  broker  license  has 
been  cancelled  due  to  the  death  of  the 
broker.  This  license  was  issued  in  the 
New  York  region. 
Louis  Jean  Noens — license  No.  12662. 

Dated:  November  18, 1994. 
Philip  Metzger, 

Director,  Office  of  Trade  Operations. 

(PR  Doc.  94-28992  Filed  11-23-94;  8:45  am] 

WLLINQ  CODE  4820-02-P 


Internal  Revenue  Service 

Tax  on  Certain  imported  Substances 
(Cyclododecanol,  et  al.);  Filing  of 
Petitions 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS), 
Treasury. 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
acceptance,  under  Notice  89-61,  1989- 
1  C.B.  717,  of  petitions  requesting  that 
cyclododecanol,  1,5,9- 
cyclododecatriene,  and  adiponitrile  be 
added  to  the  list  of  taxable  substances 
in  section  4672(a)(3).  Publication  of  this 
notice  is  in  compliance  with  Notice  89- 
61.  This  is  not  a  determination  that  the 
list  of  taxable  substances  should  be 
modified. 

DATES:  Submissions  must  be  received  by 
Januar)'  24,  1995.  Any  modification  of 
the  list  of  taxable  substances  based  upon 
these  petitions  would  be  effective  July  1, 
1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (PeUtion),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (Petition), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
petitions  were  received  on  July  12.  1994 
(cyclododecanol  and>  1,5,9- 
cyclododecatriene)  and  July  20,  1994 
(adiponitrile).  The  petitioner  is  E.I.  du 
Pont  de  Nemours  and  Company,  a 
manufacturer  and  exporter  of  these 
substances.  The  following  is  a  summary 
of  the  information  contained  in  the 
petitions.  The  complete  petitions  are 
available  in  the  Internal  Revenue 
Ser\ice  Freedom  of  Information  Reading 
Room. 

Cyclododecanol 

HTS  number:  2906.19.00 
CAS  number:  1724-39-6 

This  substance  is  derived  from  the 
ta.xable  chemicals  butadiene  and 
methane.  Cyclododecanol  is  a  solid 
produced  predominantly  by  air 
oxidation  of  cyclododecane. 
Cyclododecane  is  produced  by 
hydrogenation  of  1.5,9- 
cyclododecatriene  which  is  produced  by 
the  trimerization  of  butadiene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

3  C4H6  (butadiene)  +  0.75  CH4  (methane) 
+  1.5  H2O  (water)  +  0.5  O2  (oxygen) 
—  C12H24O  (cyclododecanol)  +  0.75 
CO2  (carbon  dioxide) 


According  to  the  petition,  taxable 
chemicals  constitute  80.18  percent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $6.21  per  ton.  This 
is  based  upon  a  conversion  factor  for 
butadiene  of  1.22  and  a  conversion 
factor  for  methane  of  0.08. 

1 ,5,9-cyclododecatriene 

HTS  number:  2906.19.00 

CAS  number:  4904-61^ 

This  substance  is  derived  from  the 
taxable  chemical  butadiene.  1,5,9- 
cyclododecatriene  is  a  solid  produced 
predominantly  by  trimerization  of 
butadiene  in  the  presence  of  a 
coordination-type  catalyst. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

3  C4H6  (butadiene)  -r'  C12H18  (1,5,9- 
cyclododecatriene) 

According  to  the  petition,  taxable 
chemicals  constitute  100  percent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  S5.64  per  ton.  This 
is  based  upon  a  conversion  factor  for 
butadiene  of  1.16. 

Adiponitrile 

HTS  number:  2926.90.50 

CAS  number:  111-69-3 

This  substance  is  derived  from  the 
taxable  chemicals  methane,  ammonia, 
and  butadiene.  Adiponitrile  is  a  liquid 
produced  predominantly  by  the  reaction 
of  butadiene  with  hydrogen  cyanide 
(derived  from  ammonia  and  from 
methane  in  natural  gas). 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

2  CH4  (methane)  +  2  NH.«  (ammonia)  + 
C4H6  (butadiene)  +  3  O2  (oxygen)  — 
C6H8N2  (adiponitrile)  +  6  HJO 
(water) 

According  to  the  petition,  taxable 
chemicals  constitute  55.55  percent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  S5.72  per  ton.  This 
is  based  upon  a  conversion  factor  for 
methane  of  0.52,  a  conversion  factor  for 
ammonia  of  0.42,  and  a  conversion 
factor  for  butadiene  of  0.58. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  a  determination  is  made, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
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person  that  timely  submits  written 

comments.  If  a  public  hearing  is 

scheduled,  notice  of  the  date,  time,  and 

place  for  the  hearing  will  be  publishfvj 

in  the  Federal  Register. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

(Uiief  Counsel  (Corporate). 

|FR  Doc.  94-28981  Filed  11-23-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:00  a.m.  on  Tuesday, 
November  22,  1994,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Director  Jonathan  L.  Fiechter 
(Acting  Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Mr.  Stephen  R. 
Steinbrink,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Lugwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  R.  Tigert,  that 
Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
a  memorandum  and  resolution 
regarding  final  amendments  to  Part  330 
of  the  Corporation's  rules  and 
regulations,  entitled  "Deposit  Insurance 
Coverage,"  which  (1)  require  that 
certain  WTitten  disclosures  be  made  by 
insured  depository  institutions  to 
employee  benefit  plan  depositors  in 
certain  situations  in  order  to  reduce  the 
uncertainty  about  whether  such 
accounts  are  eligible  for  "pass-through" 
deposit  insurance  coverage  and  to 
provide  a  timely  disclosure  to  such 
depositors  when  such  coverage  no 
longer  is  available;  and  (2)  make  two 
technical  amendments  to  Part  330 
involving  the  insurance  rules  for  joint 
accounts  and  the  accounts  for  which  an 
insured  depository  institution  is  acting 
as  a  fiduciary. 

The  Board  also  determined,  by  the 
same  majority  vote,  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  certain  personnel  matters. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  notices 
earlier  than  November  17  and  November 
22,  1994,  respectively,  of  the  changes  in 
the  subject  matter  of  the  meeting  were 
practicable. 


Dated:  November  22. 1994. 
Federal  Depyosit  Insurance  Corporation. 
Leneta  G.  Gregorie, 
Acting  Assistant  Executive  Secretary'. 
[FR  Doc.  94-29245  Filed  11-22-94;  3:16  pm) 
BILUNG  CODE  6714-0-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:33  a.m.  on  Tuesday,  November,22, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  a 
matter  relating  to  the  Corporation's 
supervisory'  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director; 
Office  of  Thrift  Supervision),  seconded 
by  Vice  Chairman  Andrew  C.  Hove,  Jr.. 
concurred  in  by  Mr.  Stephen  R. 
Steinbrink,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludvvig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  R.  Tigert,  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  by  authority  of 
subsections  (c)(6),  (c)(8),  (c)(9)(A)(iii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NVV.,  Washington,  DC. 

Dated:  November  22.  1994. 
Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie, 
Acting  Assistant  Executive  Secretary. 
[FR  Doc.  94-29246  Filed  11-22-94;  8:45  am] 
BILLING  CODE  6714-0-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  November  29, 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N\V.,  Washington, 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 


ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
§  437g.  §  438(b).  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Infernal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  December  1 . 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washington. 

DC.  (Ninth  Floor)  r 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Future  .Meetings. 

Correction  and  Approval  of  .Minutes. 
Regulations: 

Personal  Use  of  Campaign  Funds;  Draft 

Final  Rules  (11  CFR  Part  113). 
Petition  for  Rulemaking  filed  by  Anthony 

F.  Essaye  and  William  Josephson:  Notice 

of  Availability  (tentative). 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer. 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  94-29244  Filed  11-22-94:  3:15  pm] 

BILLING  CODE  671S-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  November  16. 

1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

Thursday,  November  17, 1994. 

STATUS:  Open  and  Closed  [Pursuant  to  5 

U.S.C.  552b  (c)(10]. 

PLACE:  1730  K  Street,  NW.,  Suite  600. 

Washington,  DC. 

CHANGES  IN  THE  MEETING:  Item  #3,  JEN, 

Inc.,  Docket  Nos.  SE  93-262,  etc.  has 

been  changed  from  open  to  closed.  It 

was  determined  by  a  unanimous  vote  of 

Commissioners  that  this  item  be  held  in 

closed  session.  It  was  also  determined 

that  no  earlier  announcement  of  this 

change  was  possible. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  Ellen  (202)  653-5629/(202)  708- 

9300  for  TDD  Relay. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  94-29157  Filed  11-22-94:  8:45  amj 

BILUNG  CODE  «73S-01-M 


UNITEO  STATES  POSTAL  SERVtCC  BOARD  Of 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
ByLaws  (39  CF.R.  Section  7.5)  and  the 
Government  in  the  Simshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  2:00  p.m.  on  Monday,  DecemJjer  5, 
1994,  and  at  9:00  a.m.  on  Tuesday, 
December  6. 1994.  in  Tampa,  Florida. 

The  December  5  meeting  is  closed  to 
the  public  (See  59  FR  60049,  November 
21,  1994).  The  December  6  meeting  is 
open  to  the  public  and  will  be  held  at 
the  VVyndham  Harbour  Island  Hotel,  725 
South  Harbour  Island  Boulevard, 
Tampa,  in  Ballroom  II.  The  Board 
expects  to  discuss  the  matters  stated  in 
the  agenda  which  is  set  forth  below. 
Requests  for  information,  at>out  the 
mooting  should  be  addres.<i(Ml  to  the 


Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-^800. 

Agenda 

Monday  Session 

December  5—2:00  p.m.  (Closed) 

1.  Briefing  ob  the  Postal  Rate  Conamission's 
Decision  in  Docket  No.  R94-1.  (Mary  S. 
Eicano,  General  Counsel,  and  Gail  G. 
Sonnenberg,  Vice  President,  Market 
Systems.) 

2.  Consideration  of  an  Incentive 
Compensation  Program.  (Michael ).  Riley. 
Chief  Finanrial  Officer  and  Senior  Vice 
President) 

Tuesday  Session 

December  6 — 9:00  a.m.  (Open) 

1.  Minutes  of  the  Previous  Me«iting, 
October  3-4, 1994. 

2.  Remarks  of  the  Postmaster  Gem^ral/Chlef 
Kxecutive  Officer.  (Marvin  Runynn) 

3.  Chief  Inspector's  Semianuiial  Report. 
(Kenneth  J.  Hunter,  Chief  Postal  lnsp<>i:tor) 


4.  Consideration  of  F^'  1994  Audited 

Financial  Statements.  (Vice  Chairman  Tirbo 
del  Junco,  M.D.;  and  Michael  J.  Riley,  Chief 
Financial  Officer  and  Senior  Vide  President) 

5.  Employee  Opinion  Survey  Results. 
(Suzanne  J.  Henry,  Vice  President,  Employee 
Relations) 

6.  Report  on  the  Southeast  Area.  (David  C 
Bakke,  Vice  President,  Area  Operations) 

7.  Capital  Investments.  (Al)  Informational 
Briefings) 

a.  29  Remote  Computer  Readers.  (William  J. 
Dowling.  Vice  President,  Engineering) 

b.  Small  Bulk  Mail  Center  Parcel  Sorting 
Machine  Slide  Modifications.  (William  J 
Dowling,  Vice  President,  Engineering) 

f~  Santa  Barbara,  California.  Processing  ik 
Distribution  Center.  (Gene  R.  Howard.  Vi«e 
President,  Pacifir  Area  Operations) 

8.  Tentative  Agenda  for  thi>  January  M-tO, 
1995,  metfting  in  Washington.  DC 

David  F.  Harris. 

Secretary. 

[FR  Doc.  94-29259  Piled  11-22-94;  3:17  pm| 
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and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22, 31,  and  42 
[FAR  Case  93-5] 

Federal  Acquisition  Regulation; 
Employee  Compensation  Costs 

Correction 

In  proposed  rule  document  94-24931 
beginning  on  page  51399  in  the  issue  of 
Tuesday,  October  11, 1994,  make  the 
following  corrections: 


1.  On  page  51399,  in  the  second 
column,  under  the  heading  A. 
Background,  in  the  second  full 
paragraph,  in  the  6th  line,  "complaint" 
should  read  "compliant". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
15th  line,  "exist"  should  read  "exists". 

3.  On  the  same  page,  in  the  third 
column,  in  the  eighth  line,  "allowable" 
should  read  "allowability". 

§31.205-6    [Con-ected] 

4.  Section  31.205-6  is  corrected  as 
follows: 

a.  On  page  51400,  in  the  second 
column,  in  the  first  paragraph  "(b) 
General"  should  be  designed  paragraph 
"(a)  General." 

b.  On  the  same  page,  in  the  same 
paragraph,  in  the  25th  line,  "person" 
should  read  "personal". 

c.  On  the  same  page,  in  the  third 
column,  in  paragraph  (b),  in  the  15th 
line,  "statues"  should  read  "statutes". 

d.  On  the  same  page,  in  the  same 
column,  in  paragraph  (b)(1),  the  12th 
and  13th  lines  should  read  "comparable 
services  obtainable  from  outside 
sources."  Also,  the  paragraph  reading 


"In  addition  *  *  *"  is  a  continuation  of 
paragraph  (1). 

R.  On  page  51401,  in  the  first  column, 
in  the  13th  line,  insert  "an"  after  "on". 


BILUNG  CODE  150S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  271 


[FRL-5101-3] 

Alabama;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

Correction 

In  rule  document  94-27540  beginning 
on  page  56407  in  the  issue  of  Monday, 
November  14, 1994.  make  the  following 
correction: 

On  page  56047,  in  the  third  column, 
in  the  third  full  paragraph,  in  the 
seventh  line,  "January  13, 1994"  should 
read  "January  13,  1995". 

BILLING  CODE  1S05-01-0 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RIN  1840-^CM 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal 
Family  Education  Loan  (FFEL)  Prograin. 
These  amendments  are  needed  to 
implement  changes  in  the  Higher 
Education  Act  of  1955,  as  amended 
(HEA),  giving  the  Secretary-  additional 
powers  to  assiu«  the  safety  of  reserve 
funds  and  assets  maintained  by 
guaranty  agencies  insuring  educational 
loans  under  the  FFEL  Program  pursuant 
to  agreements  with  the  Secretary.  The 
amendments  further  define  "reserve 
funds  and  assets"  and  establish  the 
substantive  standard  for  the  return  of 
"unnecessary"  reserves.  They  also 
provide  procedural  due  process  for 
challenges  to  these  orders  and  for  orders 
requiring  that  reserve  funds  and  assets 
outside  of  the  guaranty  agency's  control 
be  returned  to  it  or  to  the  Secretary. 
EFFECTIVE  DATE:  These  regulations  take 
effect  July  1,1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  M.  Feuerstein.  Senior  Advisor, 
U.S.  Department  of  Education,  600 
Independence  Avenue  SW.,  (Room 
4624.  ROB-3),  Washington,  DC  20202- 
5343.  Telephone:  (202)  401-2280. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  FFEL 
Program  regulations  (34  CFR  Part  682) 
govern  the  Federal  Stafford  Loan 
Program,  the  Federal  Supplemental 
Loans  for  Students  Program,  the  Federal 
PLUS  Program,  and  the  Federal 
Consolidation  Loan  Program  (formerly 
the  Guaranteed  Student  Loan  programs). 
These  programs  provide  loans  to  eligible 
student  or  parent  borrowers  who  might 
otherwise  be  imable  to  finance  the  costs 
of  postsecondary  education.  The  loans 
are  guaranteed  by  State  or  private,  non- 
profit guaranty  agencies  designated  by 
the  Secretary,  which  are  required  to 
maintain  reserves  to  support  those 
guarantees. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66)  (OBRA), 
enacted  August  10. 1993,  added  section 
422(g)(1)  of  die  HEA,  which  codified  the 
long-standing  and  judicially-supported 


principle  that  guaranty  agency  reserve 
funds  and  assets  are  "the  property  of  the 
United  States  to  be  used  in  ths 
operation  of*  *  *"  the  FFEL  Prognnn 
and  the  Direct  Loan  Program.  To  protect 
the  Federal  fiscal  interest  in  the 
guaranty  agency  reserve  funds  and 
assets,  OBRA  authorized  the  Secretary 
to  direct:  (1)  The  return  to  the  Seczetary 
of  "unnecessary"  reserves  from  guaranty 
agencies  (section  422(g)(1)(A)}.  (2)  the 
return  to  the  guaranty  agency  or  to  the 
Secretary  under  specified  circumstances 
of  guaranty  agency  reserves  and  assets 
held  by,  or  under  the  control  of,  any 
other  party  (section  422(g)(l){BW,  and 
(3)  guaranty  agencies  to  cease  any 
"misapplication,  misuse,  or  improper 
expenditure"  of  reserve  funds  or  assets 
(section  422(g)(1)(C)). 

On  August  10, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  FFEL 
Program  in  the  Federal  Register  (59  FR 
41184).  Those  proposed  regulations 
were  developed  in  accordance  with 
section  422(g)(1)(D)  of  the  HEA,  which 
requires  that  standards  and  procedures 
for  section  422(g)(1)(A)  and  (B)  be 
developed  through  negotiated    • 
rulemaking.  Monthly  negotiated 
rulemaking  sessions  were  held  fix>m 
January  through  June  1994  in  and 
around  Washington,  DC.  Consensus  was 
reached  on  all  of  the  rules  proposed  in 
the  NPRM  and  on  the  accompanying 
preamble  discussion.  The  Secretary 
specifically  relies  upon  that  consensus 
and  preamble  in  issuing  these  final  rules 
without  substantive  change  from  the 
NPRM. 

These  regulations  improve  the 
efficiency  of  the  Federal  student  aid 
programs,  and,  by  so  doing,  improve 
their  capacity  to  enhance  opportunities 
for  postsecondary  education. 
Encouraging  students  to  graduate  from 
high  school  and  to  pursue  high  quality 
postsecondary  education  are  important 
elements  of  the  National  Education 
Goals.  The  student  aid  programs  also 
enable  current  and  future  woriiers  to 
have  the  opportunity  to  acquire  both 
basic  and  technologically  advanced 
skills  needed  for  today's  and  tomorrow's 
workplace.  They  provide  the  financial 
means  for  an  increasing  number  of 
Americans  to  receive  an  education  that 
will  prepare  them  to  think  critically, 
communicate  effectively,  and  solve 
problems  efficiently,  as  called  for  in  the 
National  Education  Goals. 

Substantive  Revisions  to  the  Notice  of 
Proposed  Rulemaking 

As  explained  below,  the  Secretary  has 
not  made  any  substantive  changes  from 
the  NPRM. 


Analysis  of  Comments  and  Changes 

In  response  to  the  NPRM,  23  outside 
parties  submitted  timely  comments  on 
the  proposed  regulations.  Fifteen 
commenters  expHcitly  support  the 
consensus  reached  at  the  negotiated 
rulemaking  proceeding,  and  one 
commenter  particularly  finds  the 
preamble  to  the  NPRM  helpful.  None  of 
the  commenters  oppose  the  proposed 
regulations  as  a  package.  Some  of  the 
comments  suggest  minor  adjustments  to 
the  proposed  regulations,  and  an 
analysis  of  those  comments  follows. 
Other  comments  deal  with  matters  not 
relevant  to  the  regulations  proposed  in 
the  NPRM.  In  the  spirit  of  the  consensus 
reached  at  the  negotiated  rulemaking 
sessions,  the  Secretary  has  decided  not 
to  address  specifically  the  other 
comments  at  this  time  but  may  consider 
alternate  approaches  such  as  these  when 
the  impact  of  the  regulatory  changes 
made  here  is  evaluated  based  on  actual 
experience.  Accordingly,  they  are  not 
discussed  in  the  following  analysis, 
although  all  comments  will  continue  to 
be  available  for  public  inspection  as 
stated  in  the  NPRM  (59  FR  41187). 

Numerous  comments  refer  to  an 
additional  rule  to  implement  section 
422(g)(1)(C)  of  the  HEA  and  to  a  system 
of  uniform  financial  projections  for 
guaranty  agencies.  The  commenters 
request  a  formal  comment  process  or  at 
least  an  opportunity  to  be  consulted 
before  the  rule  or  system  of  projections 
is  adopted.  The  NPRM  (59  FR  41184, 
41186)  describes  these  items  and  the 
Secretary's  plans  for  them  and  explains 
that  the  additional  rule  is  not  subject  to 
negotiated  rulemaking.  Because  of  the 
need  under  section  482(c)  of  the  HEA  to 
publish  these  regulations  by  December 
1,  it  was  not  possible  to  keep  the 
negotiated  rulemaking  proceeding  open 
on  a  voluntary  basis,  as  a  number  of 
commenters  suggested.  New  regulations 
are  generally  subject  to  public  comment 
under  the  Department's  normal 
rulemaking  procedures;  and,  as  stated  in 
the  NPRM,  the  Secretary  intends  to 
engage  in  prior  consultation  xvith 
interested  parties  on  an  additional  rule 
under  section  422(g)(1)(C)  of  the  HEA. 
In  the  meantime,  as  pointed  out  in  the 
Conference  Report  on  OBRA,  the 
Secretary  already  has  the  ability  to  deal 
with  improper  expenditures  of  reserve 
funds  and  assets.  Authority  for  a  system 
of  financial  projections  already  exists 
under  section  428(b)(2)(C)  of  the  HEA 
and  34  CFR  682.414(b)(5),  and  the 
matter  is  more  appropriately  viewed  as 
a  request  for  information  from  a 
guaranty  agency  under  that  authority 
than  as  a  new  regulatory  requiremciU.  A 
preliminary  version  of  a  system  of 


financial  projections  is  currently  under 
discussion  with  guaranty  agencies. 

One  commenter,  who  was  a 
representative  of  the  guaranty  agencies 
at  the  negotiated  rulemaking 
proceeding,  went  so  far  as  to  argue  that 
the  later  promulgation  of  a  new 
regidation  under  section  422(g)(1)(C)  of 
the  HEA  "would  be  changing  one  of  the 
essential  terms  in  the  'deal'  struck  in 
these  negotiations,"  and  that  "(h]ad  the 
non-federal  negotiators  known  of  the 
Department's  intention  to  proceed  with 
a  separate  rulemaking  ...  we  would  not 
have  been  so  forthcoming  in  our 
concessions."  Although  the  Secretary 
appreciates  that  concessions  were  made 
by  all  negotiators,  including  the 
Department's,  in  achieving  consensus, 
this  commenter  misunderstands  the 
operation  of  the  negotiated  rulemaking 
process.  Any  interim  agreements 
reached  as  the  proceeding  progressed 
were  tentative  only,  subject  to  final 
confirmation  with  respect  to  the  entire 
package.  In  this  case,  consensus  was 
achieved  at  the  final  negotiating  session, 
while  the  Secretary's  draft  proposal  on 
improper  expenditures  had  been 
withdrawn  at  a  prior  meeting. 

Section  682.410  Fiscal,  Administrative, 
and  Enforcement  Requirements 

Section  682.410(a)  Fiscal  Requirements 

Section  682.410(a)(1)  Reserve  Fund 
Assets 

Comments:  One  commenter  requested 
the  Secretary  to  define  sources  of 
guaranty  agency  reserve  funds  that  can 
be  considered  "non-federal."  Another 
ui^ed  that  funds  received  from  a  State 
be  included  in  the  reserve  fund  only  if 
they  are  "used"  for  guaranty  activities. 

Discussion:  The  Secretary  does  not 
see  any  need  to  define  any  portion  of 
guaranty  agency  reserves  as  "non- 
federal" in  these  regulations.  The  term 
"non-federal"  does  not  appear  in  the 
new  section  422(g)(1)  of  the  HEA  but 
instead  in  pre-existing  section  422(a)(2), 
dealing  with  a  previous  authority  for  the 
provision  and  recall  of  Federal  advance 
funds  and  other  reserves.  Although  the 
excerpt  from  the  conference  report  on 
OBRA  quoted  in  the  NPRM  (59  FR 
41184)  did  use  the  term  "federal 
portion,"  it  is  not  clear  what  was  meant 
by  this  reference,  or  what  significance  it 
should  be  given  in  Ught  of  the 
unqualified  language  of  section 
422(g)(1)  itself  and  of  prior  court 
decisions  defining  the  Federal  interest 
in  guaranty  agency  reserve  funds.  In  any 
event,  the  long-standing  definition  of 
reserve  fund  in  §  682.410  was  based  on 
sections  422,  428,  and  432  of  the  HEA 
as  they  existed  even  prior  to  OBRA  and 
does  not  require  any  additional 


authority  from  section  422(g)(1).  All  of 
the  sources  specified  in  §  682.410  of  the 
regulations  may  be  applied  only  to  the 
uses  also  specified  there.  The  particular 
subject  of  State  sources  was  extensively 
discussed  at  the  negotiated  rulemaking 
proceeding,  and  the  proposed  language 
represents  a  compromise  of  competing 
positions  that  was  agreed  to  at  the 
proceeding. 
Changes:  None. 

Section  682.410(a](2)    Uses  of  Reserve 
Fund  Assets 

Comments:  One  commenter 
elaborated  on  the  explanation  of  new 
paragraph  (a)(2)(xi)  in  the  preamble  by 
stating  that  the  "good  faith"  proviso  in 
the  paragraph  "is  a  restatement  of  the 
basic  rule  of  non-retroactivity.  *  *  *" 

Discussion:  The  Secretary  agrees  with 
the  commenter's  ob'-ervation  that  this 
protection  against  application  of  certain 
new  regulatory  provisions  to  conduct 
that  occurred  prior  to  their  effective  date 
is  unavailable  if  the  conduct  was  not 
consistent  with  the  "laws,  rules, 
standards,  customs,  and  practices 
prevailing"  at  the  time  of  occurrence.  It 
would  not  be  appropriate  to  offer  a  safe 
harbor  to  conduct  that  was  questionable 
even  when  it  occurred. 
Change:  None 

Section  682.410(a)(3)  Accounting 
Basis 

Comments:  Numerous  commenters 
urged  that  guaranty  agency  published 
financial  statements  continue  to  be 
based  on  generally-  accepted  accounting 
principles.  A  few  even  urged  that  ED 
Form  1130,  the  basic  form  for  guaranty 
agency  financial  reporting  to  the 
Secretary,  be  changed  to  require 
reporting  on  an  accrual  basis,  or  at  least 
in  accordance  with  generally-accepted 
accounting  principles,  and  that  other 
reserve  fund  assets  be  considered  in 
determining  satisfaction  of  reserve  ratio 
requirements.  One  commenter  requested 
a  specification  of  the  first  fiscal  year  to 
which  this  new  paragraph  is  applicable. 

Discussion:  The  NPRM  made  clear 
that  §  682.410(a)(3)  applies  only  to 
"reserve  fund  reporting,"  and  in  that 
respect  it  merely  formalizes  the  existing 
instructions  to  Form  1130  (59  CFR 
41185).  Thus,  the  fact  that  the  effective 
date  of  this  regulatory  requirement  is  in 
the  middle  of  a  Federal  fiscal  year  and 
may  be  in  the  middle  of  an  agency's 
fiscal  year  should  not  be  a  concern,  and 
there  is  no  need  to  specify  an  effective 
fiscal  year.  The  new  paragraph  is  not 
intended  to  require  any  change  in  a 
guaranty  agency's  published  financial 
statements  or  the  method  ot  computing 
its  fund  balance  used  in  those 
statements.  It  would  not  be  appropriate, 
however,  to  change  the  accounting  basis 


for  Form  1130.  Certain  accrual  and 
deferral  items  are  already  collected  by 
Items  E-17  to  E-22  of  the  form. 
Moreover,  the  Secretary  believes  that 
the  statutory  reserve  ratios  of  section 
428(c)(9)  of  the  HEA  were  selected  by 
the  Congress  on  the  basis  of  the  cash 
reserve  data  collected  on  Form  1130. 
and  a  change  in  the  method  of 
computing  the  reserve  ratio  would 
accordingly  also  require  reconsideration 
of  the  appropriateness  of  the  ratio  itself. 
On  the  other  hand,  some  agencies 
publish  a  so-called  reserve  ratio  that  is 
computed  in  a  different  manner  from 
that  required  by  the  statute  and 
regulations.  The  Secretary  considers  it 
to  be  misleading  for  a  guaranty  agency 
to  do  so  without  also  publishing  its 
statutory  reserve  ratio  and  explaining 
the  difference  in  computation. 
Changes:  None. 

Section  682.4  W(a)(5)    Investments 

Comments:  A  commenter  requested 
the  Secretary  to  issue  clearer  guidelines 
for  low-risk  investments  or  to  approve 
individual  agencies'  investment 
policies. 

Discussion:  The  courts  have 
confirmed  that  a  guaranty  agency's  role 
with  respect  to  its  reserve  fund  and 
assets  is  "analogous"  or  "akin"  to  that 
of  a  trustee.  See  e.g..  Education 
Assistance  Corp.  v.  Cavasos,  902  F.2d 
617,  627  (8th  Cir.  1990),  cert,  denied, 
111  S.Ct,  246  (1990);  Ohio  Student  Loan 
Commission  v.  Cavasos,  900  F.2d  894, 
899  (6th  Cir.  1990),  cert,  denied.  111 
S.Ct.  245  (1990).  Thus,  there  is  a  whole 
body  of  existing  fiduciary  law  to  flesh 
out  the  Secretary's  regulatory  provisions 
for  guaranty  agency  reserve  funds  and 
assets.  To  eliminate  any  uncertainty, 
however,  the  Department  is  willing  to 
review  the  investment  policies  of 
agencies  at  their  request. 

Changes:  None. 

Section  682.410(a)(6)    Development  of 
Assets 

Comments:  One  commenter  requested 
qtialitative  or  quantitative  guidance  on 
the  meaning  of  "substantial"  with 
respect  to  situations  in  which  asset 
sharing  for  program  and  non-program 
uses  requires  cost  sharing. 
.  Discussion:  As  indicated  in  the  NPRM 
(59  FR  41185),  this  amendment  was  the 
subject  of  intense  debate  at  the 
negotiated  rulemaking  proceeding. 
Significant  concessions  were  made  by 
•all  negotiators  to  reach  agreement  on  the 
amendment.  As  one  commenter  put  it, 
"the  guaranty  agency  negotiators  gave 
up  litig^ble  positions"  on  this  provision, 
among  others,  to  make  consensus 
possible.  Therefore,  the  Secretary  is 
particularly  gratified  that  there  has  not 
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been  any  negative  comment  on  this 
amendment.  With  regard  to  tho  word 
"substantial,"  the  Secretary  is  using  it  as 
an  antonym  for  the  word  "nominal," 
denoting  situations  in  which  it  would 
not  be  productive  to  attempt  to  quantify 
the  extent  of  nonprogram  use.  Although 
even  more  specificity  on  substantiality 
might  be  desirable,  the  Secretary 
believes  it  is  preferable  to  have  that 
arise  firom  case-by-case  analysis  rather 
than  initial  regulatory  prescription.  The 
Secretary  is  willing  to  give  advance 
advice  on  particular  situations  in  which 
there  may  be  imcertainty. 

Finally,  although  there  was  no  formal 
comment  to  this  effect,  the  Secretary 
understands  that  there  may  be  some 
misunderstanding  of  the  effect  of  the 
amendment  when  a  guaranty  agency 
makes  a  correct  cost  allocation  at  the 
outset.  The  statement  in  the  NPRM  (59 
PR  41186)  that  subsequent  events  would 
be  governed  by  the  recorded  ownership 
interest  of  the  asset  obviously  assumes 
that  the  recordation  is  consistent  with 
the  cost  allocation.  A  guaranty  agency 
may  not  allocate  substantial  costs  to  the 
reserve  fund  and  then  not  give  it  credit 
for  a  proportionate  ownership  intprest 
in  the  asset. 

Changes:  None. 

Section  682.417    Dutermination  of 
Reserve  Funds  or  Assets  To  Be  Returned 

Section  682.4 1 7(b)    Return  of 
Unnecessary  Reserve  Funds 

Comments:  One  commenter  requested 
that  the  Secretary  analyze  the  economic 
impact  of  OBRA  on  guaranty  agencies 
before  requiring  the  return  of  any 
reserves.  Another  commenter  urged  that 
the  Secretary  consider  10-year  rather 
than  five-year  projections  in 
determining  whether  a  guaranty  agency 
has  "uimecessary"  reserves  to  be 
returned.  Other  commenters  questioned 
the  sufficiency  of  the  60  days  provided 
for  the  agency  to  provide  the 
projections. 

Discussion:  Requiriiig  a  complete 
analysis  of  the  economic  impact  of 
OBRA  before  allowing  the  use  of  the 
Secretary's  new  power  under  section 
422(g)(1)(A)  of  the  HEA  would  be  the 
practical  equivalent  of  delaying  the 
effective  date  of  the  implementing 
regidation.  The  issue  of  the  first  Federal 
fiscal  year  in  which  reserves  could  be 
called  back  under  this  new  rule  was 
thoroughly  discussed  at  the  negotiated 
rulemaking  proceeding.  The  Secretary's 
position  that  the  rule  should  not  be 
delayed  beyond  July  1,  1995,  was 
ultimately  accepted  as  part  of  the^ 
overall  consensus.  By  that  time  actual 
data  will  be  available  on  the  impact  of 
the  profit  margin  reductions  resulting 


from  various  changes  made  to  the  HEA 
by  OBRA  and  on  the  first  academic  year 
of  the  Direct  Loan  Program.  OBRA's 
futiuB  impact  will  be  assessed  through 
the  agencies'  projections  for  the  1995 
and  next  four  Federal  fiscal  years.  The 
Secretary  considers  the  assumptions 
necessary  for  10-year  projections, 
however,  such  as  aggregate  student  loan 
volume  and  general  rates  of  interest  and 
inflation,  tq  be  too  unreliable  to  be  used 
as  a  basis  for  decision.  This  issue  was 
specifically  discussed  at  the  negotiated 
rulemaking  proceeding,  and  five  years 
was  agreed  upon  as  the  term  for  the 
projections.  Finally,  since  the  guaranty 
agency  should  already  have  provided 
the  Secretary  with  projections  under  the 
new  data  collection  program,  60  days 
should  be  ample  time  to  supplement 
them  for  this  purpose. 
Changes:  None. 

Section  682.4 1 7(c)    Notice 

Comments:  One  commenter  suggested 
that  a  guaranty  agency  should  be  able  to 
request  additional  information  if  the 
notice  initiating  a  proceeding  for  the 
return  of  reserve  funds  or  assets  does 
not  contain  sufficient  information  for  it 
to  prosecute  its  appeal.  Another  asked 
that  any  protective  order  under 
paragraph  (c)(2)(v)  not  be  allowed  to 
endanger  its  daily  operations  in  the 
absence  of  fraud  or  abuse. 

Discussion:  No  specific  procedure  is 
necessary  for  a  party  to  request 
additional  information  from  the 
Secretary.  If  the  information  is  in  fact 
necessary,  the  notice  directing  the 
return  would  be  defective  if  the 
information  were  not  provided.  Since 
any  protective  order  would  only  affect 
reserves  to  the  extent  that  they  had 
already  been  determined  to  be 
"unnecessary,"  it  is  hard  to  understand 
how  it  could  endanger  the  agency's 
daily  operations.  In  any  event,  the 
deciding  official  could  expedite  this 
aspect  of  any  appeal. 

Changes:  None. 

Section  682.417(d)    Appeal 

Comments:  One  commenter  expressly 
agreed  with  the  ai^>eal  procedure 
included  in  the  proposed  rule,  while 
another  requested  that  the  appeal  be 
heard  by  a  neutral  third-party  arbitrator. 

Discussion:  The  latter  commenter 
misunderstands  the  nature  of  the  appeal 
process.  This  is  not  a  quasi-judicial 
administrative  proceeding.  The  appeal 
is  merely  an  opportimity  for  the 
guaranty  agency  to  have  the  authorized 
Departmental  official's  action  reviewed 
by  a  superior  or  peer  within  the 
Department.  It  would  be  inappropriate 
to  place  the  Department's  responsibility 
on  an  outside  decisionmaker. 


Changes:  None. 

Section  682.41 7(e)    Third-Party 
Participation 

Comments:  One  commenter  requested 
the  Secretary  to  delete  the  provision  for 
third-party  participation  in  appeals,  or 
at  least  to  specify  the  information  that 
third  parties  may  provide. 

Discussion:  Third-party  participation 
was  an  important  component  of  the 
consensus  reached  at  the  negotiated 
rulemaking  proceeding.  Students, 
schools,  and  lenders  are  the  parties  most 
affected  by  the  financial  condition  of 
guaranty  agencies,  and  they  should  not 
be  denied  an  opportunity  to  provide 
information  in  these  proceedings.  The 
Secretary  does  not  believe  that  it  is 
appropriate  to  limit  the  information  thai 
third  parties  may  provide. 

Changes:  None. 

Section  682.41 7(f)    Adverse 
Information 

Comments:  Two  commenters 
requested  that  all  third-party 
information  be  provided  to  the  guaranty 
agency  without  a  formal  request  under 
the  Freedom  of  Information  Act  (FOIA), 
not  just  adverse  Information  considered 
by  the  deciding  official. 

Discussion:  This  matter  was  also 
discussed  at  the  negotiated  rulemaking 
proceeding,  and  the  guaranty  agency 
negotiators  agreed  that  the  agencies 
would  usually  already  be  aware  of  any 
favorable  information  that  was 
submitted  by  third  parties.  In  any  event, 
under  §  682.417(e)(2)  all  information 
submitted  by  third  parties  is  available 
for  public  inspection  and  copying.  No 
formal  FOIA  request  is  necessary. 

Changes:  .None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  the  Title  IV, 
HEA  programs  effectively  and 
efficiently.  Burdens  specifically 
associated  with  information  collection 
requirements  were  identified  and 
justified  in  the  NTRM. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  these  regulations  justify  the 
costs. 


The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 


Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements,  Student  aid,  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Federal  Family  Education 
Loan  Program.) 

Dated:  November  18, 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  amends  part  682  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAMS 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.410(a)  is  revised,  and 
the  OMB  control  ntunber  is  reptiblished 
to  read  as  follows: 

§  6$2.41 0    Fiscal,  administrative,  and 
enforcement  requirements. 

(a)  Fiscal  requirements  (1)  Reserve 
fund  assets.  A  guaranty  agency  shall 
establish  and  maintain  a  reserve  fund  to 
be  used  solely  for  its  activities  as  a 
guaranty  agency  under  the  FFEL 
Program  ("guaranty  activities").  The 
guaranty  agency  shall  credit  to  the 
reserve  fund — 

(i)  The  total  amount  of  insurance 
premiums  collected; 

(ii)  Funds  received  from  a  State  for 
the  agency's  guaranty  activities, 
including  matching  funds  imder  section 
422(a)  of  the  Act; 

(iii)  Federal  advances  obtained  under 
sections  422(a)  and  (c)  of  the  Act; 


(iv)  Federal  payments  for  default, 
bankruptcy,  death.  disabiUty.  closed 
schools,  and  false  certification  claims; 

(v)  Supplemental  preclaims  assistance 
payments; 

(vi)  Administrative  cost  allowance 
payments  received  under  §  682.407  and 
transitional  support  payments  received 
under  section  458(a)  of  the  Act; 

(vii)  Funds  collected  by  the  guaranty 
agency  on  FFEL  Program  loans  on 
which  a  claim  has  been  paid; 

(viii)  Investment  earnings  on  the 
reserve  fund;  and 

(ix)  Other  funds  received  by  the 
guaranty  agency  from  any  source  for  the 
agency's  guaranty  activities. 

(2)  L^ses  or  reserve  fund  assets.  A 
guaranty  agency  may  use  the  assets  of 
the  reserve  fund  established  under 
paragraph  (a)(1)  of  this  section  to  pay 
only — 

(i)  Insurance  claims; 

(ii)  Operating  costs  for  the  agency's 
guaranty  activities,  including  payments 
necessary  in  collecting  loans,  providing 
preclaims  assistance,  monitoring 
enrollment  and  repayment  status,  and 
carrying  out  any  other  guaranty 
activities; 

(iii)  Lenders  for  their  participation  in 
a  loan  referral  service  under  section 
428(e)  of  the  Act; 

(iv)  The  Secretary's  equitable  share  of 
collections; 

(v)  Federal  advances  and  other  funds 
owed  to  the  Secretary; 

(vi)  Reinsurance  fees; 

(vii)  Insurance  premiums  related  to 
cancelled  loans; 

(viii)  Borrower  refunds,  including 
those  arising  out  of  student  or  other 
borrower  claims  and  defenses; 

(ix)  (A)  The  repayment,  on  or  after 
December  29. 1993.  of  amounts  credited 
under  paragraphs  (a)(l)(ii)  or  (a)(l)(ix)  of 
this  section,  if  the  agency  provides  the 
Secretary  30  days  prior  notice  of  the 
repayment  and  demonstrates  that — 

(1)  These  amounts  were  originally 
received  by  the  agency  under 
appropriate  contemporaneous 
documentation  specifying  that  receipt 
was  on  a  temporary  basis  only; 

(2)  The  objective  for  which  these 
amounts  were  originally  received  by  the 
agency  has  been  fully  achieved;  and 

(3)  Repayment  of  these  amounts 
would  not  cause  the  agency  to  fail  to 
comply  with  the  minimiun  reserve 
levels  provided  by  paragraph  (a)(10)  of 
this  section,  except  that  the  Secretary 
may,  for  good  cause,  provide  written 
permission  for  a  payment  that  meets  the 
other  requirements  of  this  paragraph 
(a)(2Kix)(A). 

(B)  The  repayment,  prior  to  December 
29, 1993,  of  amounts  credited  under 
paragraphs  (a)(l){ii)  or  (a)(l)(ix)  of  this 


section,  if  the  agency  demonstrates 
that— 

(1)  These  amounts  were  originally 
received  by  the  agency  under 
appropriate  contemporaneous 
documentation  that  receipt  was  on  a 
temporary  basis  only;  and 

(2)  The  objective  for  which  these 
amounts  were  originally  received  by  the 
agency  has  been  fully  achieved. 

(x)  Any  other  payments  necessary  to 
perform  functions  directly  related  to  the 
agency's  guaranty  activities  and  for  the'r 
proper  administration; 

(xi)  Notwithstanding  any  other 
provision  of  this  section,  any  other 
payment  that  was  allowed  by  law  or 
regulation  at  the  time  it  was  made,  if  the 
agency  acted  in  good  faith  when  it  made 
the  payment  or  the  agency  would 
otherwise  be  unfairly  prejudiced  by  the 
nonallowabihty  of  the  payment  at  a  later 
time;  and 

(xii)  Any  other  amounts  authorized  or 
directed  by  the  Secretary. 

(3)  Accounting  basis.  Except  as 
approved  by  the  Secretary,  a  guaranty 
agency  shall  credit  the  items  listed  in 
paragraph  (a)(1)  of  this  section  to  its 
reserve  fund  upon  their  receipt,  without 
any  deferral  for  accounting  purposes, 
and  shall  deduct  the  items  listed  in 
paragraph  (a)(2)  of  this  section  from  its 
reserve  fund  upon  their  payment, 
without  any  accrual  for  accounting 
purposes. 

(4)  Accounting  records,  (i)  The 
accounting  records  of  a  guaranty  agency 
must  reflect  the  correct  amount  of 
sources  and  uses  of  funds  under 
paragraph  (a)  of  this  section. 

(ii)  A  guaranty  agency  may  reverse 
prior  credits  to  its  reserve  fund  if — 

(A)  The  agency  gives  the  Secretary 
prior  notice  setting  forth  a  detailed 
justification  for  the  action; 

(B)  The  Secretary  determines  that 
such  credits  were  made  erroneously  and 
in  good  faith;  and 

(C)  The  Secretary  determines  that  the 
action  would  not  unfairly  prejudice 
other  parties. 

(iii)  A  guaranty  agency  shall  correct 
any  other  errors  in  its  accounting  or 
reporting  as  soon  as  practicable  after  the 
errors  become  knovm  to  the  agency. 

(iv)  If  a  general  reconstruction  of  a 
guaranty  agency's  historical  accounting 
records  is  necessary  to  make  a  change 
under  paragraphs  (a)(4)(ii)  and  (a)(4){iii) 
of  this  section  or  any  other  retroactive 
change  to  its  accounting  records,  the 
agency  may  make  this  reconstruction 
only  upon  prior  approval  by  the 
Secretary  and  v^thout  any  deduction 
from  its  reserve  fund  for  the  cost  of  the 
reconstruction. 

(5)  Investments.  The  guaranty  agency 
shall  exercise  the  level  of  care  required 
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of  a  fiduciary  charged  with  the  duty  of 
investing  the  money  of  others  when  it 
invests  the  assets  of  the  reserve  fund 
described  in  paragraph  (a)(1)  of  this 
section.  It  may  invest  these  assets  only 
in  low-risk  seciuities,  such  as 
obligations  issued  or  guaranteed  by  the 
United  States  or  a  State. 

(6)  Development  of  assets,  (i)  If  the 
guaranty  agency  uses  in  a  substantial 
way  for  purposes  other  than  the 
agency's  guaranty  activities  any  funds 
required  to  be  credited  to  the  reserve 
fund  under  paragraph  (a)(1 1  of  this 
section  or  any  assets  derived  from  the 
reserve  fund  to  develop  an  asset  of  any 
kind  and  does  not  in  good  faith  allocate 
a  portion  of  the  cost  of  developing  and 
maintaining  the  developed  asset  to 
funds  other  than  the  reserve  fund,  the 
Secretary  may  require  the  agency  to — 

(A)  Ckirrect  this  allocation  under 
paragraph  (a}(4)(iii)  of  this  section;  or 

(B)  Correct  the  recorded  ownership  of 
the  asset  under  paragraph  (a)(4>»iii)  of 
this  section  so  that — 

(I)  If,  in  a  transaction  with  an 
unrelated  third  party,  the  agency  sells  or 
otherwise  derives  revenue  from  uses  of 
the  asset  that  are  uruelated  to  the 
agency's  guaranty  activities,  the  agency 
promptly  shall  deposit  into  the  reserve 
fund  described  in  paragraph  (a)(1)  of 
this  section  a  percentage  of  the  sale 
proceeds  or  revenue  equal  to  the  fair 
percentage  of  the  total  development  cost 
of  the  asset  paid  with  the  reserve  fund 
monies  or  provided  by  assets  derived 
from  the  reserve  fund;  or 

[2]  If  the  agency  otherwise  converts 
the  asset,  in  whole  or  in  p>art,  to  a  use 
unrelated  to  its  guaranty  activities,  the 
agency  promptly  shall  deposit  into  the 
reserve  fund  described  in  paragraph 
(a)(1)  of  this  section  a  fair  percentage  of 
the  fair  market  value  or,  in  the  case  of 
a  temporary  conversion,  the  rental  value 
of  the  portion  of  the  asset  employed  for 
the  unrelated  use. 

(ii)  If  the  agency  uses  funds  or  assets 
described  in  paragraph  (a)(6)(i)  of  this 
section  in  the  manner  described  in  th;it 
paragraph  and  makes  a  cost  and 
maintenance  allocation  erroneously  and 
in  good  faith,  it  shall  correct  the 
allocation  under  paragraph  (a)(4)(Ui)  of 
this  section. 

(7j  Third-party  claims.  If  the  guaranty 
agency  has  any  claim  against  any  other 
party  to  recover  funds  or  other  assets  for 
the  reserve  fund,  the  claim  is  the 
property  of  the  United  States. 

(8)  Related- paity  transactions.  All 
transactions  between  a  guaranty  agency 
and  a  related  organization  or  other 
person  that  involve  funds  required  to  be 
credited  to  the  agency's  reserve  fund 
under  paragraph  (a)(1)  of  this  section  or 
assets  derived  from  the  reser.e  fund 


must  be  on  terms  that  are  not  less 
advantageous  to  the  reserve  fund  than 
would  have  been  negotiated  on  an 
arm's-length  basis  by  uiuelated  parties. 

(9)  Scope  of  definition.  The  provisions 
of  this  §  682.410(a)  define  reserve  ^ands 
and  assets  for  purposes  of  sections  422 
and  428  of  the  Act.  These  provisions  do 
not,  however,  affect  the  Secretary's 
authority  to  use  all  funds  and  assets  of 
the  agency  pursuant  to  section 
428(c)(9)(F)(vi)  of  the  Act. 

(10)  Minimum  reserve  fund  level.  The 
guaranty  agency  must  maintain  a 
cturent  minimum  reserve  level  of  not 
less  than — 

(i)  .5  percent  of  the  amoiuit  of  loans 
outstanding,  for  the  fiscal  >  ear  of  the 
agency  that  begins  in  calendar  year 
1993; 

(ii)  .7  percent  of  the  amount  of  loans 
outstanding,  for  the  fiscal  year  of  the 
agency  that  begins  in  calendar  year 
1994; 

(iii)  .9  percent  of  the  amount  of  loans 
outstanding,  for  the  fiscal  year  of  the 
agency  that  begms  in  calendar  year 
1995;  and 

(iv)  1.1  percent  of  the  amount  of  loans 
outstanding,  for  each  fiscal  year  of  the 
agency  that  begins  on  or  after  January  1. 
1996. 

(11)  Definitions.  For  purposes  of  this 
section — 

(i)  Reserve  fund  level  means — 

(A)  The  total  of  res^^e  fund  assets  as 
defined  in  paragraph  (a)(1)  of  this 
section; 

(B)  Minus  the  total  amount  of  the 
reserve  fund  assets  used  in  accordance 
with  paragraphs  (a)(2)  and  (a)(3)  of  this  - 
section;  and 

(ii)  Amount  of  loans  outstanding 
means — 

(A)  The  sum  of — 

(1)  The  original  principal  amount  of 
all  loans  guaranteed  by  the  agency;  and 

(2)  The  original  principal  amount  of 
any  loans  on  which  the  guarantee  was 
transferred  to  the  agency  from  another 
guarantor,  excluding  loan  guarantees 
transferred  to  another  agency  pursuant 
to  a  plan  of  the  Secretary  in  response  to 
the  insolvency  of  the  agency; 

(B)  Minus  the  original  principal 
amount  of  all  loans  on  which — 

U)  The  loan  guarantee  was  cancelled; 
{2]  The  loan  guarantee  was  transferred 
lo  another  agency; 

(3)  Payment  in  full  has.been  made  by 
the  borrower; 

{4]  Reinsurance  coverage  has  been  lost 
and  caiuiot  be  regained;  and 

(5)  The  agency  paid  claims. 
•        «        *        *         « 

(Approvnd  by  the  Offu  e  of  Managcraenl  aiid 
Budget  under  Control  Number  184tM)538) 

3.  A  new  §682.417  is  added  to 
subpart  D  to  read  as  follows: 


§  682.41 7    Determination  of  reserve  funds 
or  assets  to  be  returned. 

(a)  General.  The  procediu«s  described 
in  this  section  apply  to  a  determination 
by  the  Secretary  tiat — 

(1)  A  guaranty  agency  must  return  lo 
the  Secretary  a  portion  of  its  reserve 
funds  which  the  Secretary  has 
determined  is  unnecessary  to  pay  the 
program  expenses  and  contingent 
liabilities  of  the  agency;  and 

(2)  A  guaranty  agency  must  require 
the  return  to  the  agency  or  the  Secretary 
of  reserve  funds  or  assets  within  the 
meaning  of  section  422(g)(1)  of  the  Act 
held  by  or  imder  the  control  of  any 
other  entity,  which  the  Secretary 
detennines  are  necessary  to  pay  the 
program  expenses  and  contingent 
liabilities  of  the  agency  or  which  are 
required  for  the  orderly  termination  of 
the  guaranty  agency's  operations  and 
the  liquidation  of  its  assets. 

(b)  Return  of  unnecessary  reserve 
funds.  (1)  The  Secretary  may  initiate  a 
process  to  recover  urmecessary  reserve 
funds  under  paragraph  (a)(1)  of  this 
section  if  the  Secretary  detennines  that 
a  guaranty  agencys  reserve  fimd  ratio 
under  §682.410('a)(10)  for  each  of  the 
two  preceding  Federal  fiscal  years 
exceeded  2.0  percent. 

(2)  If  the  Secretary  initiates  a  process 
to  recover  unnecessary  reserve  funds, 
the  Secretary  requires  the  return  of  a 
portion  of  the  reser\'e  funds  that  the     f- 
Secretary  determines  will  permit  the 
agency  to — 

(i)  Have  a  reserve  fund  ratio  of  at  least 
2.0  percent  under  §682.410(a)(10)  at  the 
time  of  the  determination;  and 

(ii)  Meet  the  minimum  reserve  fund 
requirements  under  §  682.410(a)(10]  and 
retain  sufficient  additional  reserve 
funds  to  perform  its  responsibilities  as 
a  guaranty  agency  during  the  current 
Federal  fiscal  year  and  the  four 
succeeding  Federal  fiscal  years. 

(3)(i)  The  Secretary  makes  a 
determination  of  the  amount  of  the 
reserve  funds  needed  by  the  guaranty 
agency  under  paragraph  (b)(2)  of  this 
section  on  the  basis  of  financial 
projections  for  the  period  described  in 
that  paragraph.  If  the  agency  provides 
projections  for  a  period  longer  than  the 
period  referred  to  in  that  paragraph,  the 
Secretary  may  consider  those 
projections. 

(ii)  The  Secretary  may  require  a   ■ 
guaranty  agency  to  provide  iinancial 
projections  in  a  form  and  on  the  basis 
of  assumptions  prescribed  by  the 
Secretary.  If  the  Secretary  requests  the 
agency  to  provide  financial  projections, 
the  agency  shall  provide  the  projections 
within  60  days  of  the  Secretary's 
request.  If  the  agency  does  not  provide 
the  projections  within  the  specified  time 


period,  the  Secretary  determines  the 
amount  of  reserve  funds  needed  by  the 
agency  on  the  basis  of  other 
information. 

(c)  Notice.  (1)  The  Secretary  or  an 
authorized  Departmental  official  begins 
a  proceeding  to  order  a  guaranty  agency 
lo  return  a  portion  of  its  reserve  funds, 
or  to  direct  the  return  of  reserve  funds 
or  assets  subject  to  return,  by  sending 
the  guaranty  agency  a  notice  by  certified 
mail,  return  receipt  requested. 

(2)  The  notice — 

(i)  Informs  the  guaranty  agency  of  the 
Secretary's  determination  that  the 
reserve  funds  or  assets  must  be 
returned; 

(ii)  Describes  the  basis  for  the 
Secretary's  determination  and  contains 
sufficient  information  to  allow  the 
guaranty  agency  to  prepare  and  present' 
an  appeal; 

(iii)  States  the  date  by  which  the 
return  of  reserve  funds  or  assets  must  be 
completed; 

(iv)  Describes  the  process  for 
appealing  the  determination,  including 
the  time  for  filing  an  appeal  and  the 
procedure  for  doing  so;  and 

(v)  Identifies  any  actions  that  the 
guaranty  agency  must  take  to  ensure 
that  the  reserve  funds  or  assets  that  are 
the  subject  of  the  notice  are  maintained 
and  protected  against  use.  expenditure, 
transfer,  or  other  disbursement  after  the 
date  of  the  Secretary's  determination, 
and  the  basis  for  requiring  those  actions. 
The  actions  may  include,  but  are  not 
limited  to,  directing  the  agency  to  place 
the  reserve  funds  in  an  escrow  account. 
If  the  Secretary  has  directed  the 
guaranty  agency  to  require  the  return  of 
reserve  funds  or  assets  held  by  or  under 
the  control  of  another  entity,  the 
guaranty  agency  shall  ensure  that  the 
agency's  claims  to  those  funds  or  assets 
and  the  collectability  of  the  agency's 
claims  will  not  be  compromised  or 
jeopardized  during  an  appeal.  The 
guaranty  agency  shall  also  comply  with 
ail  other  applicable  regulations  relating 
to  the  use  of  reserve  funds  and  assets. 

(d)  Appeal.  (1)  A  guaranty  agency  may 
appeal  the  Secretary's  determination 
that  reserve  funds  or  assets  must  be 
returned  by  filing  a  written  notice  of 
appeal  within  20  days  of  the  date  of  the 
guaranty  agency's  receipt  of  the  notice 
of  the  Secretary's  determination.  If  the 
agency  files  a  notice  of  appeal,  the 
requirement  that  the  return  of  reserve 
funds  or  assets  be  completed  by  a 
particular  date  is  suspended  pending 
completion  of  the  appeal  process.  If  the 
agency  does  not  file  a  notice  of  appeal 
within  the  period  specified  in  this 
paragraph,  the  Secretary's  determination 
is  final. 


(2)  A  guaranty  agency  shall  submit  the 
information  described  in  paragraph 
(d)(4)  of  this  section  within  45  days  of 
the  date  of  the  guaranty  agency's  receipt 
of  the  notice  of  the  Secretary's 
determination  unless  the  Secretary 
agrees  to  extend  the  period  at  the 
agency's  request.  If  the  agency  does  not 
submit  that  information  within  the 
prescribed  period,  the  Secretary's 
determination  is  final.' 

(3)  A  guaranty  agency's  appeal  of  a 
determination  that  reserve  funds  or 
assets  must  be  returned  is  considered 
and  decided  by  a  Departmental  official 
other  than  the  official  who  issued  the 
determination  or  a  subordinate  of  that 
official. 

(4)  In  an  appeal  of  the  Secretary's 
determination,  the  guaranty  agency 
shall — 

(i)  State  the  reasons  the  guaranty 
agency  believes  the  reserve  funds  or 
assets  need  not  be  returned; 

(ii)  Identify  any  evidence  on  which 
the  guaranty  agency  bases  its  position 
that  the  reserve  funds  or  assets  need  not 
be  returned; 

(iii)  Include  copies  of  the  documents 
that  contain  this  evidence; 

(iv)  Include  any  arguments  that  the 
guaranty  agency  believes  support  its 
position  that  the  reserve  funds  or  assets 
need  not  be  returned;  and 

(v)  Identify  the  steps  taken  by  the 
guaranty  agency  to  comply  with  the 
requirements  referred  to  in  paragraph 
(c)(2)(v)  of  this  section. 

(5)(i)  In  its  appeal,  the  guaranty 
agency  may  request  the  opportunity  to 
make  an  oral  argument  to  the  deciding 
official  for  the  piupose  of  clarifying  any 
issues  raised  by  the  appeal.  The 
deciding  official  provides  such  an 
opportunity  promptly  after  the 
expiration  of  the  period  referred  to  in 
paragraph  (d)(2)  of  this  section. 

(ii)  The  agency  may  not  submit  new 
evidence  at  or  after  the  oral  argument 
unless  the  deciding  official  determines 
otherwise.  A  transcript  of  the  oral 
argument  is  made  a  part  of  the  record 
of  the  appeal  and  is  promptly  provided 
to  the  agency. 

(6)  The  guaranty  agency  has  the 
burden  of  production  and  the  biu-den  of 
persuading  the  deciding  official  that  the 
Secretary's  determination  should  be 
modified  or  withdrawn. 

(e)  Third-party  participation.  (1)  If  the 
Secretary  issuies  a  determination  under 
paragraph  {a)(l)  of  this  section,  the 
Secretary  promptly  publishes  a  notice  in 
the  Federal  Register  announcing  the 
portion  of  the  reserve  fund  to  be 
returned  by  the  agency  and  providing 
interested  persons  an  opportunity  to 
submit  written  information  relating  to 
the  determination  vdthin  30  days  after 


the  date  of  publication.  The  Secretary 
publishes  the  notice  no  earlier  than  five 
days  after  the  agency  receives  a  copy  of 
the  determination. 

(2)  If  the  guaranty  agency  to  which  the 
determination  relates  files  a  notice  of 
appeal  of  the  determination,  the 
deciding  official  may  consider  any 
information  submitted  in  response  to 
the  Federal  Register  notice.  All 
information  submitted  by  a  third  narty 
is  available  for  inspection  and  copying 
at  the  offices  of  the  Department  of 
Education  in  Washington,  D.C.,  during 
normal  business  hours. 

(f)  Adverse  information.  If  the 
deciding  official  considers  information 
in  addition  to  the  evidence  described  in 
the  notice  of  the  Secretary's 
determination  that  is  adverse  to  the 
guaranty  agency's  position  on  appeal, 
the  deciding  official  informs  the  agency 
and  provides  it  a  reasonable  opportunity 
to  respond  to  the  information  without 
regard  to  the  period  referred  to  in 
paragraph  (d)(2)  of  this  section. 

(g)  Decision.  (1)  The  deciding  official 
issues  a  written  decision  on  the 
guaranty  agency's  appeal  within  45  days 
of  the  date  on  which  the  information 
described  in  paragraph  (d)(4)  and 
(d)(5)(ii)  of  this  section  is  received,  or 
the  oral  argimient  referred  to  in 
paragraph  (d)(5)  of  this  section  is  held, 
whichever  is  later.  The  deciding  official 
mails  the  decision  to  the  guaranty 
agency  by  certified  mail,  return  receipt 
requested.  The  decision  of  the  deciding 
official  becomes  the  final  decision  of  the 
Secretary  30  days  after  the  deciding 
official  issues  it.  In  the  case  of  a 
determination  that  a  guaranty  agency 
must  return  reser\'e  funds,  if  the 
deciding  official  does  not  issue  a 
decision  within  the  prescribed  period, 
the  agency  is  no  longer  required  to  take 
the  actions  described  in  paragraph 
(c)(2)(v)  of  this  section. 

(2)  A  guaranty  agency  may  not  seek 
judicial  review  of  the  Secretary's 
determination  to  require  the  return  of 
reserve  funds  or  assets  until  the 
deciding  official  issues  a  decision. 

(3)  The  deciding  official's  wTitten 
decision  includes  the  basis  for  the 
decision.  The  deciding  official  bases  the 
decision  only  on  evidence  described  in 
the  notice  of  the  Secretary's 
determination  and  on  information 
properly  submitted  and  r  nsidered  by 
the  deciding  official  under  this  section. 
The  deciding  official  is  bound  by  all 
apphcable  statutes  and  regulations  and 
may  nttther  waive  them  nor  rule  them 
invalid. 

(h)  Collection  of  reserve  funds  or 
assets.  (1)  If  the  deciding  official's  final 
decision  requires  the  guaranty  agency  to 
retiu-n  reser\'e  funds,  or  requires  the 
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guaranty  agency  to  require  the  return  of 
reserve  funds  or  assets  to  the  agency  or 
to  the  Secretary,  the  decision  states  a 
new  date  for  compliance  with  the 
decision.  The  new  date  is  no  earlier 
than  the  date  on  which  the  decision 
becomes  the  final  decision  of  the 
Secretary. 


(2)  If  the  guaranty  agency  fails  to 
comply  with  the  decision,  the  Secretary 
may  recover  the  reserve  funds  from  any 
funds  due  the  agency  from  the 
Department  without  any  further  notice 
or  procedure  and  may  take  any  other 
action  permitted  or  authorized  by  law  to 
compel  compliance. 


(Authority;  20  U.S.C  1072(g)(1)) 
(Approved  by  the  Office  of  ManageineiU  and 
Budget  under  Control  Number  184(M)538) 
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16  CFR 
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Proposed  Rules: 

309 59666 

1700 56445 
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59137,  59590,  59612,  60555 

249 55342 
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228 55385 

229 55385 
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239 55385 
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405 58792 

18  CFR 

Ch.  1 56421 

2 55031 

11 54815 

342 59137 
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Ch.  I __. 54851 
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385 „59715 
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Proposed  Rules: 

10 .54537 

123 56014 
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20  CFR 
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.54539 
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606 56448 

607 56448 

610 56448 
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660 56448 

807 55071 
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814 55071 

860 55071 
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40 55045 
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17 ..59646 

203 59647 
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883 59648 
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Proposed  Rules; 

38 „ 54984 

100 56449 

26  CFR 
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1 55225.59973 
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Proposed  Rules: 
9 


.60099 
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551 60284 
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29  CFR 
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935 58778 

Proposed  Rules: 

Ch.  II 55597 

42 54855.60101 

48 .54855,60101 

70 54855,  601 01 

71 -54855,  60101 

75 54855.60101 

77 54855.  601  (Jt 

90 54855,60101 
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915..... 60341 
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706 .59161,  59162,  59163 

33  CFR 
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110 55598 
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13 58804 
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38  CFR 
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8 1 60076 
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272..L 56114 

300. .j.l 56409 

799 59660 
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50 58958 

52 54540,  54544,  54866. 
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72 60216 

80 54678 
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89 55930 
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174. .1 60519 

180 54818,  54821,  54822, 

54824,  54825,  54827.  54869, 
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300 54830.55606 

350 60446 

403 60446 

704 60446 

707 60446 
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716 60446 

717 60446 

720 60446 
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723 60446 

745 54984 

750 60446 
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790 60446 
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51-2 59338 

51-3 59338 

51-4 59338 

51-5 59338 

51-6 59338 

51-8 59338 

51-9 59338 
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101-45 60561 

42  CFR 

52e.. : 59371 

59a 59167 

401 56116 

417 59933 

431 56116 

435 561 16.  59372 

436 59372 

440 56116 

441 56116 

442 56116 

447 56116 

483 56116 

488 56116 

489 56116 

498 56116 
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44  CFR 
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45  CFR 

233 59372 

1180 55592 

Proposed  Rules: 

205 60109 

1321 59056 

1327 59056 

45  CFR 

502 59168 

503 59168 

510 59168 

514 59168 

540 59168 

583 59168 

Proposed  Rules: 

28.- 60110 

30 58810 

32 58810 

171 55232 

197 56456 

345 59742 

346 59742 

514 55826 

540 54878 

552 55232 

580 55826 

581 55826 

47  CFR 

1 59502,  59945 

2 55372.60562 

15 55372 

20 .: 59945 

22 59502,59945 

24 55209,  55372,  59945 

73 54532,  54533,  55374, 

55375,  55593,  55594.  56410, 
56411.60077 

90 „ 59945 

97 54831 

Proposed  Rules: 

2 59393 

68 54878,60343 

73 54545,  55402.  56029, 

59200,  59394.  59744.  601 1 1 

90 ...60111 

97 55828 

48  CFR 

Ch.  9 56421 

8 60319 

1871 59378 

9903 55746 

9905 55746 


Proposed  Rules: 

22 


31. 
42. 


.60686 
.60685 


49  CFR 

Ch.  Ill 60319 

171 55162 

173 55162 

178 55162 

180 55162 

219 60562 

382...: 60319 

390 60319 

391 59386,60319 

392 60319 

395 60319 

396 60319 

571 54835 

821 59042.  59050 

826 59050 

1039 59663 

Proposed  Rules: 

225 59744 

571  54881.  55073,  59975, 

60596 
580 55404 


50  CFR 

17 

59173 

20 

32 

285 

..54840.  56330,  56333. 
60252.  60266,  60324, 
60565 
...55531,59967.60060 
...55182,55190,55194 
55821 

625 

630 

55821,60568 

55060 

638 

54841 

650 

59967 

672 

675 

678 

55066.  59969 

.54842,55822,59177, 

60569 

55066 

681 

56004 

685 

<»7RQ 

Proposed  Rules: 

13 5ftflii 

.14 

58811 

17 

20 

.56457.  58982,  59200, 

60119,60598 

60550 

23 

32 

55235,55617 

55074 

227 

59981 

641 

654 

56029.  60124 

55405 

672 

54883 
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54883,  55076 
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Presidential  Documents 


Presidential  Determination  No.  95-5  of  November  15,  1994 

Drawdown  of  Commodities  and  Services  from  the  Inventory 
and  Resources  of  the  Department  of  the  Treasury  to  Support 
Sanctions  Enforcement  Efforts  Against  Serbia  and 
Montenegro 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  the 
Treasury 

Pursuant  to  the  authority  vested  in  me  by  section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended,  22  U.S.C.  2348a(c)(2)  (the  "Act"), 
I  hereby  determine  that: 

(1)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of 
funds  otherwise  available  for  such  assistance  is  important  to  the 
national  interests  of  the  United  States;  and 

(2)  such  unforeseen  emergency  requires  the  immediate  provision 
of  assistance  under  Chapter  6  of  Part  II  of  the  Act. 

I  therefore  direct  the  drawdown  of  commodities  and  services  from  the  inven- 
tory and  resources  of  the  Department  of  the  Treasury  of  an  aggregate  value 
not  to  exceed  S3  million  to  support  the  international  Serbia  and  Montenegro 
sanctions  program  enforcement  efforts. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  94-082-2] 

Pink  Bollworm  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  pink  bollworm 
regulations  by  adding  certain  portions  of 
Dyer  and  Lauderdale  Counties  in 
Tennessee  to  the  list  of  suppressive 
areas  for  pink  bollworm  and  by  adding 
Tennessee  to  the  list  of  States 
quarantined  because  of  pink  bollworm. 
The  interim  rule  imposed  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  those  regulated  areas  in 
Dyer  and  Lauderdale  Counties,  TN,  and 
was  necessary  to  prevent  the  interstate 
movement  of  pink  bollworm  into 
noninfested  areas. 

EFFECTIVE  DATE:  December  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Coanne  E.  O'Hem,  Assistant  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  645, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6365. 

SUPPLEMENTARY  INFORMATION:    . 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
August  30,  1994  (59  FR  44607-44608, 
Docket  No.  94-082-1),  we  amended  the 
pink  bollworm  regulations  in  7  CFR 
301.52  through  301.52-10  by  adding 
certain  portions  of  Dyer  and  Lauderdale 
Counties  in  Tennessee  to  the  list  of 


suppressive  areas  for  pink  bollworm 
and  by  adding  Tennessee  to  the  list  of 
States  quarantined  because  of  pink 
bollworm.  That  action  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  those 
regulated  areas  in  Dyer  and  Lauderdale 
Counties,  TN,  in  order  to  prevent  the 
interstate  movement  of  pink  bollworm 
into  noninfested  areas. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
October  31, 1994.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paoerwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301.52  and 
301.52-2a  and  that  was  published  at  59 
FR  44607-44608  on  August  30,  '•994. 

Authority:  7  U.S.C.  150bb.  15()dd.  150ee. 
150ff:  161,  162,  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

Done  in  Washington,  DC,  this  18th  day  of 
November  1994. 

Alex  B.  Thiermann, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Sen'ice. 

(FR  Doc.  94-29097  Filed  11-25-94;  8;45  am) 

BILLING  CODE  34ia.04-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Policy  and  Procedure  for  Enforcement 
Actions;  Policy  Statement, 
Discrimination 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Policy  statement;  revision. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
General  Statement  of  Policy  and 
Procedure  for  Enforcement  Actions 
(Enforcement  Policy)  to  address  issues 
associated  with  discrimination.  A 
change  is  also  being  made  to  address 
Commission  review  of  certain  cases 
involving  reports  of  the  Office  of 
Investigations. 

DATES:  This  revision  is  effective  on 
November  28,  1994. 

Comments  are  due  on  or  before 
December  28, 1994. 

ADDRESSEES:  Send  written  comments  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attn:  Docketing 
and  Service  Branch.  Deliver  comments 
to:  11555  Rockville  Pike,  Rockville, 
Maryland  20852,  between  7:45  am  and 
4:15  pm  on  Federal  workdavs. 

Copies  of  comments  may 'be  examined 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW.  (Lower-Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
(301)-504-2741. 

SUPPLEMENTARY  INFORMATION:  On  July  6, 
1993,  the  NRC's  Executive  Director  for 
Operations  established  a  review  team  to 
reassess  the  NRC's  program  for 
protecting  allegers  against  retaliation. 
The  review  team  report,  NUREG-1499, ' 
Reassessment  of  the  NRC's  Program  for 
Protecting  Allegers  Against  Retaliation, 
was  published  in  January  1994.  The 
team  report  summarizes  current 
processes,  gives  an  overview  of  current 
problems,  and  gives  recommendations 
for  each  area  that  is  discussed.  The  NRC 
is  adding  additional  guidance  in  its 
Enforcement  Policy  to  address 
Recommendations  II  D.2,  D.5.,  and  D.6 
of  the  report  relating  to  enforcement 
actions  for  violations  involving 
discrimination. 

The  NRC  Enforcement  Policy  is 
codified  at  10  CFR  Part  2,  Appendix  C 


'  Copies  of  NUREG-1499  may  be  purchased  from 
the  Superintendent  of  Documents,  U.S.  Gov.trnmcnl 
Printing  Office.  Mail  Slop  SSOP,  Washington.  DC 
20402-9328.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  Virginia  22161.  A  copy  ii 
also  available  for  inspection  and  copying  for  a  fee 
in  the  NRC  Public  Document  Room.  2120  L  .Street. 
N'W.  (Lower  Level).  Washington.  DC  20555-0001. 
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to  provide  widespread  dissemination  of 
the  Commission's  Enforcement  Policy. 
However,  this  is  a  policy  statement  and 
not  a  regulation. 

Civil  Penalty  Adjustment  for  Corrective 
Action 

Corrective  action  is  a  significant  factor 
in  mitigation  or  escalation  of  base  civil 
penalties  for  violations  involving 
discrimination.  A  paragraph  is  being 
added  to  B2(b)  of  Section  VI  of  the 
Enforcement  Policy  to  provide  an 
explanation  of  the  corrective  action 
adjustment  factor  as  applied  to 
discrimination  cases.  The  NRC  can 
require  broad  remedial  action  to 
improve  the  workplace  environment, 
but  it  cannot  require  a  licensee  to 
provide  the  individual  with  a  personal 
remedy.  The  Department  of  Labor  (DOL) 
has  the  authority  to  require  that  a 
personal  remedy  be  provided.  A 
violation  involving  discrimination  is  not 
completely  corrected  without  the 
personal  remedy,  and  the  chilling  effect 
may  well  continue  if  a  personal  remedy 
is  not  provided.  Thus  the  Commission 
does  not  believe  that  any  proposed 
penalty  should  be  mitigated  if  a 
personal  remedy  is  not  provided.  A  civil 
penalty  normally  should  be  mitigated 
for  corrective  action  only  if  the  licensee 
takes  prompt,  comprehensive  corrective 
action  which  (1)  addresses  the  broader 
environment  for  raising  concerns  in  the 
workplace:  and  (2)  provides  a  remedy 
for  the  particular  discrimination  at 
issue.  In  the  determination  of  whether 
or  not  a  remedy  has  been  provided,  the 
NRC  considers  whether  a  settlement  has 
been  reached  or  if  a  remedy  ordered  by 
DOL  has  been  implemented.  Where  a 
remedy  has  been  accepted  by  DOL.  NRC 
intends  to  defer  to  DOL  on  the  adequacy 
of  the  remedy.  Cases  where  a  licensee 
offers  an  employee  a  reasonable  remedy, 
but  the  employee  declines,  will  be 
handled  on  a  case  by  case  basis. 

The  promptness  and  scope  of 
corrective  action  should  also  be 
considered  in  applying  the  corrective 
action  factor.  If  settlement  occurs  early 
in  the  administrative  process,  mitigation 
may  bt;  warranted  based  on  corrective 
actions  as  the  chilling  effect  may  have 
been  minimized  by  the  promptness  of 
the  nynedy  and  remedial  action. 
However,  if  settlement  occurs  after  the 
evidentiary  record  closes  before  the 
Administrative  Law  Judge,  then  any 
existing  chilling  effect  may  have  existed 
for  a  substantial  time,  and  the 
complainant  may  have  had  to  spend 
suttstantial  resources  to  present  his  or 
her  case.  Under  such  situations 
mitigation  normally  would  not  be 
warranted.  If  the  licensee  does  not  take 
broad  corrective  action  imtil  after  a 


Secretary  of  Labor's  decision,  and  the 
Secretar>''s  decision  upholds  an    .., 
Administrative  Law  Judge's  finding  of. 
discrimination,  corrective  action  may  be 
untimely  and  escalation  warranted.  If 
the  licensee  chooses  to  litigate  and 
eventually  prevails  on  the  merits  of  the 
case,  then  enforcement  action  will  not 
be  taken  and.  if  already  initiated,  will  be 
withdrawn.  Assuming  that  evidence  of 
discrimination  exists,  enforcement 
action  that  emphasizes  the  value  of 
promptly  counteracting  the  potential 
chilling  effect  is  warranted. 

Enforcement  Discretion 

It  is  recognized  that  there  are  some 
cases  of  discrimination  where 
enforcement  action  may  not  be 
warrarited.  Paragraph  B(7)  is  being 
added  to  Section  VII  to  provide  an 
explanation  of  the  types  of  cases  in 
which  the  NRC  may  refrain  from  taking 
enforcement  action  and  those  in  which 
the  NRC  normally  would  not  exercise 
such  discretion.  A  licensee  who. 
without  the  need  for  government 
inter\cntion.  identifies  an  i.ssue  of 
discrimination  and  takes  corrective 
action  to  address  both  the  particular 
situation  and  the  overall  work 
environment  is  helping  to  establish  a 
safety-conscious  workplace.  Aggressive 
licensee  follow-up  also  provides  a 
message  that  retaliation  is  not 
acceptable  within  its  workplace. 
Assuming  that  these  actions  are 
reasonable  and  effective.  NRC 
enforcement  action  may  not  be 
warranted. 

Another  situation  in  which 
enforcement  may  not  be  warranted  is 
where  a  complaint  is  filed  with  the 
DOL.  but  the  licensee  settles  the  matter 
before  the  DOL  Area  Office  makes  a 
finding  of  discrimination.  Alternatively, 
if  a  finding  is  made  against  the  licensee, 
the  licensee  mny  choose  to  settle  before 
the  evidentiary  hearing  begins.  An  NRC 
policy  of  not  normally  citing  violations 
in  such  cases  might  encourage  licensee 
settlements,  thereby  reducing  the 
potential  for  chilling  effect.  Settlements 
also  provide  a  more  timely  remedy  for 
the  complainant  and  may  be  used  to 
demonstrate  the  licensee's  commitment 
to  a  retaliation-free  environment. 
Therefore,  the  NRC  may  exercise  its 
discretion  not  to  take  enforcement 
action  when  the  licensee  has  publicized 
(1)  that  a  complaint  of  discrimination 
for  engaging  in  protected  activity  was 
made  to  the  DOL;  (2)  that  the  matter  was 
settled  to  the  satisfaction  of  the 
employee  (the  terms  of  the  specific 
settlement  agreement  need  not  be 
posted);  and  (3)  that  if  the  DOL  Area 
Office  found  discrimination,  the 
licensee  has  taken  action  to  positively 


reemphasize  that  discrimination  will 
not  be  tolerated.  This  information  might 
be  publicized  by  posting  a  notice,  a 
newsletter,  a  handout,  or  some  other 
means,  but  the  information  should  be 
conveyed  in  a  manner  designed  to 
minimize  the  chilling  effect  on  others.  A 
similar  approach  may  be  taken  when  a 
person  comes  to  the  NRC  without  going 
to  the  DOL. 

Even  if  no  formal  enforcement  action 
is  taken,  the  NRC  would  i.ssue  a  ItUter. 
as  is  normal  practice  in  similar  cases,  to 
emphasize  the  need  for  lasting  remedial 
action.  The  licensee  would  a'no  be 
informed  that  future  violations  may 
n^sult  in  enforcement  action.  In  certain 
cases,  the  NRC  may  also  consider 
enterir.g  into  a  consent  order  with  the 
licensee,  as  part  of  the  settleinent 
process,  to  address  remeilial  action 

Whether  the  e.\ercise  of  iliscr»'tion  is 
appropriate  will  depend  on  fiie 
circumstances.  For  excimple,  norniully 
enforcement  discretion  woul<i  not  be 
appropriate  for  cases  that  involve:  (1) 
Allegations  of  discrimmation  as  a  resuh 
of  providing  information  directly  to  the 
NRC;  (2)  all«!gations  of  discrimination 
caused  by  a  manager  above  first-line 
supervisor  (consistent  with  the  current 
Enforcement  i'oiicy  classification  of 
Severity  Level  I  or  II  violations);  (3) 
allegations  of  discrimination  where  a 
history  of  findings  of  discrimination  (by 
the  DOL  or  the  NRC)  or  settlements 
suggest  a  programmatic  rather  than  an 
isolated  discrimination  problem;  (4) 
allegations  of  discrimination  which 
appear  particularly  blatant  or 
egregious.'  In  addition  enf(*rcenient 
discretion  normally  would  not  be 
exercised  for  cases  where  the  licensee 
does  not  appropriately  address  the 
overall  work  environment  (e.g.  by  using 
training,  postings,  revised  polici<?s  or 
procedures,  any  necessary  disc  iplinary 
action,  etc.  to  communicate  corporate 
policy  against  discrimination). 

Severity  Levels 

The  existing  examples  of  harassment 
and  intimidation  in  Supplement  VII  of 
the  NRC  Enforcement  Policy  focus  on 
the  level  of  management  involved  in  the 
discrimination.  Additional  examples  are 
warranted  to  address  other 
considerations  associated  with 
discrimination.  Example  B(9)  will  hv 
added  as  a  Severity  Level  II  example  to 
address  violations  involving  a  hostile 
work  environment.  Such  a  violation 
may  be  very  significant  because  the 
failure  by  licensee's  management  to 


'  While  eiiforc«in«>nt  action  uould  r.urmail>  bo 
wan-ttnted  in  theke  four  lyp9S  of  uise».  depending 
on  the  circumslancet  mitigation  for  corrective 
fli  tion  m.iy  hr  RpproprtBte. 


correct  g  hostile  work  environment  can 
have  a  potentially  significant  adverse 
impact  on  employees  raising  issues.  In 
such  cases  employees  may  not  believe 
that  they  are  free  to  raise  concerns. 

Supplement  VII  does  not  currently 
address  threats  of  discrimination  or 
restrictive  agreements,  both  of  which  are 
violations  under  NRC  regulations  such 
a^  10  CFR  .50.7(0.  Example  C(10)  is 
being  added  as  a  Severity  Level  III 
example  to  address  such  violations. 
This  type  of  violation  is  being 
categorized  at  a  Severity  Level  III 
because  the  potential  impact  on  future 
proti>cted  activity  may  be  of  significemt 
n^ulatory  concern. 

.Some  discrimination  cases  may  occur 
which,  in  themselves,  do  not  warrant  a 
Severity  Level  III  categorization. 
Example  D(6)  is  being  added  as  a 
.Severity  Level  FV  example  to  address 
"these  situations.  An  example  of  such  a 
(  ise  might  be  a  single  act  of 
discrimination  involving  a  first-line 
supervisor,  in  which  the  licensee 
promptly  investigates  the  matter  on  its 
own  initiative,  takes  prompt,  decisive 
c(>rrtK;tive  action  to  limit  the  potential 
chilling  effect,  and  thereby  provides  a 
cloar  message  to  other  super\  isors  and 
(!niployees  that  such  conduct  will  not  be 
tolerated.  Another  example  might 
involve  a  threat  of  adverse  action 
against  an  employee  for  going  around 
the  supervisor  to  raise  a  concern;  if  the 
licensee  took  prompt,  aggressive 
corrective  action  before  any  adverse 
action  was  taken  toward  the  employee, 
such  a  case  might  be"  considered  as 
having  minimal  potential  for  a 
vndespread  chilling  effect.  These  cases 
would  be  categorized  at  a  Severity  Level 
IV  because  they  are  of  more  than  minor 
concern  and.  if  left  uncorrected,  could 
load  to  a  significant  regulatory'  concern. 
Therefore,  the  Enforcement  Policy  is 
being  changed  to  provide  the  flexibility 
to  classify  less  significant 
discrimination  violations  as  Severity 
Level  IV.  Such  cases  would  normally  be 
considered  for  exercising  enforcement 
discretion  if  warranted  under  section 
MI  B(7).  However,  citations  would 
normally  be  made  if  one  of  the  four 
exceptions  in  that  section  were 
applicable. 

Miscellaneous 

The  Enforcement  Policy  is  also  being 
c:hanged  to  reflect  current  Commission 
practice  on  consultation  concerning 
proposed  enforcement  actions  involving 
or  relating  to  Office  of  Investigation  (OI) 
reports.  This  change  is  being  made  to 
.Section  III. 


Paperwork  Reduction  Act  Statement 

This  final  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  aproved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0136. 

List  of  Subjects  in  Part  2 

Administrative  practice  and 
procedure.  Antitrust.  Byproduct 
material,  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  161. 181,  68  Stat.  948. 
953.  as  amended  (42  U.S.C.  2201,  2231);  set;. 
191.  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841)  '   *   *. 

2.  Appendix  C  to  Part  2  is  amended 
by— 

a.  Revising  Section  III.  paragraph  (9); 

b.  Adding  a  paragraph  directly  after 
Section  VI.  B.2..  paragraph  (b); 

c.  Adding  paragrapn  (7)  to  Section 
VII.  B.;  and 

d.  In  Supplement  VII.  revising 
paragraphs  B(7).  B(8).  C(8),  C(9),  D(4). 
and  D(5)  and  adding  paragraphs  B(9), 
C{10).  and  D(6)  to  read  as  follows: 

Appendix  C  to  Part  2 — General 
Statement  of  Policy  and  Procedure  for 
NKC  Enforcement  Actions 


///.  Responsibilities 

***** 

(9)  .^ny  proposed  enforcement  case 
involving  an  Office  of  Investigation  (OI) 
rt^port  where  the  staff  (other  than  the  OI  stuff) 
does  not  arrive  at  the  same  conclusions  as 
those  in  the  OI  report  concerning  issues  of 
intent  if  the  Director  of  OI  concludes  that 
Commission  consultation  is  warranted;  and 


VI.  Enforcement  Actions 

***** 

B.  Civil  Penalty 

•         *         *         •         * 

2.  Civil  Penalty  Adjustment  Factor? 

***** 

(b|  Corrective  action. 

A  civil  penalty  for  violations  involving 
discrimination  should  normally  only  be 
mitigated  if  the  licensee  takes  prompt, 
comprehensive  corrective  action  that  (1) 


addresses  the  broader  environment  for 
raising  safety  concerns  in  the  work  place,  and 
(2)  provides  a  remedy  for  the  particular 
discrimination  at  issue. 


Vll.  Exercise  of  Discretion 

***** 

B.  Mitigation  of  Enforcement  Sa.iction 

***** 

(7)  Enforcement  discretion  may  be 
e.xercised  for  discrimination  cases  where  a 
licensee  who,  without  the  need  for 
government  intervention,  identifies  an  issue 
of  discrimination  and  takes  prompt, 
comprehensive,  and  effective  corrective 
action  to  address  t)oth  the  particular  situation 
and  the  overall  work  environment  for  raising 
safety  concerns.  Similarly,  enforcement  may 
not  be  warranted  where  a  complaint  is  filed 
with  the  Department  of  I>abor  (DOL)  under 
Section  211  of  the  Energy  Reorganization  Act 
of  1994,  as  amended,  but  the  licensee  settles 
the  matter  before  the  DOL  makes  an  initial 
finding  of  discrimination  and  addresses  the 
overall  work  environment.  Alternatively,  if  a 
finding  of  discrimination  is  made,  the 
licensee  may  choose  to  settle  the  case  before 
the  evidentiary  hearing  begins.  In  such  cases, 
the  NRC  may  exercise  its  discretion  not  lo 
take  enforcement  action  when  the  licensee 
has  addressed  the  overall  work  environment 
for  raising  safety  concerns  and  has  publicized 
that  a  complaint  of  discrimination  for 
engaging  in  protected  activity  was  made  to 
the  DOL.  that  the  matter  was  settled  to  the 
satisfaction  of  the  employee  (the  terms  of  the 
specific  settlement  agreement  need  not  be 
posted),  and  that,  if  the  DOL  Area  Office 
found  discrimination,  the  licensee  has  taken 
action  to  positively  reemphasize  that 
discrimination  will  not  be  tolerated. 
Similarly,  the  NRC  may  refrain  from  taking 
enforcement  action  if  a  licensee  settles  a 
matter  promptly  after  a  person  comes  to  the 
NRC  without  going  to  the  DOL.  Such 
discretion  would  normally-not  he  exercised 
in  cases  in  which  the  licensee  does  not 
appropriately  address  the  overall  work 
environment  (e.g..  by  using  training, 
postings,  revised  policies  or  procedun-s,  any 
necessary  disciplinary  action,  etc..  to 
communicate  its  policy  against 
discrimination)  or  in  cases  that  involve: 
allegations  of  discrimination  as  a  n-sult  of 
providing  information  directly  to  the  NKC. 
allegations  of  discrimination  caused  ti\  a 
manager  above  first-line  supervisor 
(consistent  with  current  Enforcement  Policy 
classification  of  Severity  Level  1  or  II 
violations),  allegations  of  discrimination 
w  here  a  history  of  findings  of  discrimination 
(by  the  DOL  or  the  NRC)  or  settlements 
suggests  a  pcogrammatic  rather  than  an 
isolated  discrimination  problem,  or 
allegations  of  discrimination  which  appear 
particularly  blatant  or  egregious 
***** 

Supplement  VII — Miscellaneous  Matters 

B.  Severity  Level  II — Violations  involving 
for  example: 

***** 

7.  A  failure  to  take  re8sonat>le  action  when 
observed  behavior  within  the  protectini  area 
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or  credible  information  concerning  activities 
within  the  protected  area  indicates  possible 
unfitness  for  duty  based  on  drug  or  alcohol 
use: 

8.  A  deliberate  failure  of  the  licensee's 
Employee  Assistance  Program  (EAP)  to  notify 
licensee's  management  when  EAP's  staff  is 
aware  that  an  individual's  condition  may 
adversely  affect  safety  related  activities;  or 

9.  The  failure  of  licensee  management  to 
take  effective  action  in  correcting  a  hostile 
work  environment. 

C.  Severity  Level  111 — Violations  involving 
for  example: 

*  »         *         ♦         » 

8.  A  failure  to  assure,  as  required,  that 
contractors  or  vendors  have  an  effective 
fitness-for-duty  program: 

9.  A  breakdown  in  the  fitness  for  duty 
program  involving  a  number  of  violations  of 
the  basic  elements  of  the  filness-for-duty 
program  that  collectively  reflect  a  significant 
lack  of  attention  or  carelessness  towards 
meeting  the  objectives  of  10  CFR  26.10:  or 

10.  Threats  of  discrimination  or  restrictive 
agreements  which  are  violations  under  NRC 
regulations  such  as  10  CFR  50.7(0. 

D.  Severity  Level  IV  -  Violations  involving 
for  example: 

*  •         *         •         * 

4.  Isolated  failures  to  meet  basic  elements 
of  the  fitness-for-duty  program  not  involving 
a  Severity  Level  I,  II,  or  III  violation: 

5.  A  failure  to  report  acts  of  licensed 
operators  or  supervisors  pursuant  to  10  CFR 
26.73:  or 

6.  Discrimination  cases  which,  in 
themselves,  do  not  warrant  a  Severity  Level 
III  categorization. 

*  «  4k  *  * 

Dated  at  Rockville.  MD.  this  21st  day  of 
November,  1994. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Hoyle. 

Acting  Secretary-  of  the  Commission- 

|FR  Doc,  94-29171  Filed  11-25-94:  8;45  am) 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  E.xtensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  an  increase  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 


EFFECTIVE  DATE:  These  amendments  to 
part  201  (Regulation  A)  were  effective 
November  18,  1994.  The  rate  changes 
for  adjustment  credit  were  effective  on 
the  dates  specified  in  12  CFR  201.51. 

FOR  FURTHE*R  INFORMATION  CONTACT: 
William  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257);  for  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD)  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington,  D.C.  20551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13,  14. 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 

The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Bank's  discretion,  for  extended  credit. 
In  increasing  the  basic  discount  rate,  the 
Board  acted  on  requests  submitted  by 
the  Boards  of  Directors  of  the  twelve 
Federal  Reserve  Banks.  The  new  rates 
were  effective  on  the  dates  specified 
below.  The  increase  was  implemented 
to  keep  inflationary  pressures 
contained,  and  thereby  foster 
sustainable  economic  growth. 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  this 
amendment  because  the  Board  for  "good 
cause"  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessarv, 
and  contrary  to  the  public  interest  in 
keeping  inflation  contained,  and  thereby 
fostering  sustainable  economic  growth.' 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days'  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previouslv 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 


'  The  Board's  Rules  of  Procedure  provide  that 
advance  notice  and  deferred  effective  dale  will 
ordinarily  be  omitted  in  the  public  interest  for 
changes  in  discount  rates.  12  CFR  262. 2le). 


Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  the  change  increases 
the  rate  of  interest  charged  to  borrowers 
from  Reserve  Banks,  the  Board  believes 
that  the  higher  cost  of  funds  is 
outweighed  by  the  salutary  effect  on  the 
economy. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit.  Federal 
Reserve  System. 

For  the  reasons  outlined  in  the 
preamble,  the  Board  of  Governors 
amends  12  CFR  part  201  as  follows: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  L'.S.C.  343  etseq..  347a, 
347b.  347c.  347d.  348  el  seq..  357,  374.  3^74a 
and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51    Adjustment  credit  for  depository 
institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 
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Federal  reserve 
bank 

Rate 

Effective 

Boston  

4.75 

Nov.  16,  1994 

New  York 

4.75 

Nov   15   1994 

Philadelphia  

4.75 

Nov.  17.  1994. 

Cleveland 

4.75 

Nov.  16.  1994. 

Richmond  ....; 

4.75 

Nov.  15,  1994. 

Atlanta  

4.75 

Nov.  16,  1994. 

Chicago  

4.75 

Nov.  17,  1994. 

St.  Louis  

4.75 

Nov.  15,  1994. 

Minneapolis  

4.75 

Nov.  16,  1994. 

Kansas  City  

4.75 

Nov.  15,  1994. 

Dallas 

4.75 

Nov.  16.  1994. 

San  Francisco  ... 

4.75 

Nov.  15,  1994. 

3.  Section  201.52(b)  is  revised  to  read 
as  follows: 

§  201 .52    Extended  credit  for  depository 
Institutions. 

»         *         •         «         « 

(b)  Extended  credit.  For  extended 
credit  to  depository  institutions  under 
§  201.3(c),  for  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will 
be  charged  that  takes  into  account  rates 
on  market  sources  of  funds,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  rate  for  adjustment  credit,  as  set  out 
in  §201.51.  plus  one-half  percentage 
point.  At  the  discretion  of  the  Federal 


Rflser\e  Bank,  the  30-dav  time  period 
may  be  shortened. 

By  order  of  the  Board  of  Governors  of  the 
Ftderal  Reser\'e  System.  November  18.  1994. 
WiUiam  W.  Wiles. 
SicKtary  of  the  Board. 

U'R  Doc.  94-29174  Filed  11-2,5-94:  8:45  am) 
BILUNG  COOE  6210-01-P 


12  CFR  Part  204 

(Regulation  0;  Docket  No.  R-0857] 

Reserve  Requirements  of  Depository 
institutions 

AGENCY:  Board  of  Governors  of  the 
F<;deral  Reserve  System. 
ACTION:  Final  rule! 


SUMMARY:  The  Board  is  amending 
Regulation  D.  Reserve  Requirements  of 
Dopnsitory  Institutions,  to  increase  the 
■iniount  of  transaction  accounts  subject 
to  a  reserve  requirement  ratio  of  three 
percent,  as  required  by  section 
19aj){2)(C)  of  the  Federal  Reserve  Act. 
trora  $51.9  million  to  $54.0  million  of 
net  transaction  accounts.  This 
adjustment  is  known  as  the  low  reserve 
tranche  adjustment.  The  Board  has 
increased  from  $4.0  million  to  $4.2 
million  the  amount  of  resor\able 
liabilities  of  each  depository  institution 
that  is  subject  to  a  reserve  requirement 
of  zero  percent.  This  action  is  required 
by  section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act,  and  the  adjustment  is 
known  as  the  reservable  liabilities 
exemption  adjustment.  The  Board  is 
also  increasing  the  deposit  cutoff  levels 
that  are  used  in  conjunction  with  the 
ryser\'able  liabilities  exemption  to 
determine  the  frequency  of  deposit 
reporting  from  $55.0  million  to  $55.4 
million  for  nonexempt  depository 
institutions  and  from  $44.8  million  to 
S45.1  million  for  exempt  institutions. 
(Nonexempt  institutions  are  those  with 
total  reservable  liabilities  exceeding 
S4.2  miUion  while  exempt  institutions 
are  those  with  total  reser\'able  liabilities 
not  exceeding  $4.2  million.)  Thus 
iinne.xempt  institutions  with  total 
deposits  of  $55.4  million  or  more  will 
be  niquired  to  report  weekly  while 
nonaxempt  institutions  with  total 
deposits  less  than  $55.4  million  may 
report  quarterly.  Similarly,  exempt 
institutions  with  total  deposits  of  $45.1 
million  or  more  will  be  required  to 
r.'j.ort  quarterly  while  exempt 
institutions  with  total  deposits  less  dian 
S45.1  million  may  report  amiually. 
DATES:  Effective  date:  Decenil)er  20. 
I'm. 

CowpUance  dates:  For  depositor) 
Kistitutions  that  report  weekly,  the  low 


reserve  tranche  adjustment  and  die 
reservable  liabilities  exemption 
adjustment  will  apply  to  the  reser\e 
computation  period  that  begins 
Tuesday,  December  20.  1994.  and  on  die 
corresponding  reserve  maintenance 
period  diat  begins  Thursday.  December 
22.  1994.  For  institutions  that  report 
quarterly,  the  low  reserve  tranche 
adjustment  and  the  reservable  liabilities 
exemption  adjustment  will  apply  to  the 
reserve  computation  period  that  begins 
Tuesday.  December  20.  1994.  and  on  the 
corresponding  reserve  maintenance 
period  diat  begins  Thursday.  January  19. 
1995.  For  all  depository  institutions,  the 
deposit  cutoff  level  will  be  used  to 
screen  institutions  in  the  second  quarter 
of  1995  to  determine  the  reporting 
frequency  for  the  twelve  month  period 
that  begin*  in  September  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  |. 
Ericson  Heyke  III.  Attorney  (202/452- 
3688),  Legal  Division,  or  June  O'Brien. 
Economist  (202/452-3790).  Division  of 
Monetary  .affairs;  for  users  of  the 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/fl52- 
3544);  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reser\'e  Act  (12 
U.S.C.  461(b)(2))  requires  each 
depository  institution  to  maintain  • 
reserves  against  its  transaction  accounts 
and  nonpersonal  time  deposits,  as 
prescribed  by  Board  regulations.  The 
initial  reserve  requirements  imposed 
under  section  19fb)(2)  were  set  at  three 
percent  for  net  transaction  accounts  of 
$25  million  or  less  and  at  12  percent  on 
net  transaction  accounts  above  $25 
million  for  each  depositor)-  institution. 
Effective  April  2.  1992.  the  Board 
lowered  the  required  reser\'e  ratio 
applicable  to  transaction  account 
balances  exceeding  the  low  resene 
tranche  from  12  percent  to  10  percent. 
Section  19(b)(2)  also  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regulation  adjusting 
for  the  next  c.lendar  year  the  total 
dollar  amount  of  the  transaction  account 
tranche  against  which  reserves  must  be 
maintained  at  a  ratio  of  three  percent. 
The  adjustment  in  the  tranche  is  to  be 
80  percent  of  the  percentage  change  in 
net  transaction  accounts  at  all 
depository  institutions  over  the  one-year 
period  diat  ends  on  the  June  30  prior  to 
the  adjustment. 

Currently,  the  low  reser\e  tranche  on 
net  transactioa accounts  is  $51. 9 
million.  The  increase  in  the  net 
transaction  accounts  of  all  depository 
institutions  from  June  30.  1993.  to  June 
30.  1994.  was  5.0  percent  (from  $788.5 
billion  to  S828.3  billion).  In  accordance 


with  section  19(b)(2).  the  Board  is 
amending  Regulation  D  (12  CFR  Part 
204)  to  increase  the  low  reserve  tranche 
for  transaction  accounts  for  1995  by  $2.1 
million  to  $54.0  million. 

Section  19(b)(ll)(A)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461  (b)(ll)(B)) 
provides  diat  $2  million  of  reservable 
liabilities  '  of  each  depository 
institution  shall  be  subject  to  a  zero 
percent  reserve  requirement.  Section 
19(b)(ll)(A)  permits  each  depository 
institution,  in  accordance  with  the  rules 
and  regulations  of  the  Board,  to 
designate  the  reservable  liabilities  to 
which  this  reserve  requirement 
exemption  is  to  apply.  However,  if  net 
transaction  accounts  are  designated, 
only  diose  that  would  otherwis»be 
subjtjct  to  a  three  percent  n^serve 
rcKjuirement  (i.e..  net  transaction 
accounts  within  the  low  reser\e 
requirement  tranche)  may  be  so 
designated. 

Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amount  of 
reservable  liabilities  exen  pt  from 
reser\'e  requirements.  Unlike  the 
adjustment  for  the  low  reserve  tranche 
on  net  transaction  accounts,  which 
adjustment  can  result  in  a  decrease  as 
well  as  an  Increase,  the  change  in  the 
exemption  amount  is  to  be  made  only  if 
the  total  resenable  liabilities  held  at  all 
depository  institutions  increases  from 
one  year  to  the  nex1.  The  percentage 
increase  in  the  exemption  is  to  be  «1 
percent  of  the  increase  in  total 
reser\able  liabilities  of  all  depository- 
institutions  as  of  the  year  ending  June 
30.  Total  reser\'able  liabilitiets  of  all 
depositor)'  Institutions  from  June  30. 
1993.  to  June  30.  1994.  increa-^ed  bv  5.0 
percent  (from  $1,496.9  bilhon  to 
$1,571.5  billion).  Consequently,  the 
reservable  liabilities  exemption  amount 
for  1995  under  section  19(b)(ll)(B)  will 
be  increased  by  $0.2  million  to  $4.2 
million.^ 

The  effect  of  the  application  of  section 
19(b)  of  the  Federal  Reser\e  Act  to  the 
change  in  the  total  net  transaction 
accounts  and  the  change  in  the  total 
reservable  liabilities  from  June  30,  19»ft. 
to  June  30.  1994.  is  to  increase  the  low 
reserve  tranche  to  $54  0  million,  to 
apply  a  zero  percent  reser\e 


'  Rpservable  Iwbili'.ies  iiK.iudc  tr.i:vM.(:!ion 
drcounts.  nonfHTSonai  lime  df  pf»sits.  and 
Eurocurronc)  lidbililies  as  delined  in  seclion 
19(b)(5|  of  the  Federal  Resene  Acl.  Tlie  r<ser\»> 
niiio  on  nonptirsonal  time  deposits  and 
Kuriicurrency  liabilities  is  zero  pena-nl. 

•  Con.>iisieni  with  Board  practice,  tlie  trnnch^  ,in  J 
excniplion  amounts  have  bi'.T.  roundeij  to  th« 
ni'.u-tt  SOI  rr.illior.. 
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requirement  on  the  first  $4.2  million  of 
transaction  accounts,  and  to  apply  a 
three  percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 

The  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  for  weekly  reporting 
institutions  will  be  effective  on  the 
reserve  computation  period  beginning 
Tuesday,  December  20, 1994,  and  on  the 
corresponding  reserve  maintenance 
period  beginning  Thursday,  December 
22, 1994.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  reservable  liabilities  exemption 
adjustment  will  be  effective  on  the 
computation  period  beginning  Tuesday, 
December  20, 1994,  and  on  the  reserve 
maintenance  period  beginning 
Thursday,  January  19,  1995.  In  addition, 
all  institutions  currently  submitting 
Form  FR  2900  must  continue  to  submit 
reports  to  the  Federal  Reserve  under 
current  reporting  procedures. 

In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 
has  established  a  deposit  reporting 
cutoff  level  to  determine  deposit 
reporting  frequency.  Institutions  are 
screened  during  the  second  quarter  of 
each  year  to  determine  reporting 
frequency  beginning  the  following 
September.  In  July  of  1988  the  Board  set 
the  cutoff  level  at  $40  million  plus  an 
amount  equal  to  80  percent  of  the 
annual  rate  of  increase  of  total  deposits.' 
In  August  of  1994,  the  Board  replaced 
the  single  deposit  cutoff  level  that  had 
applied  to  both  nonexempt  and  exempt 
institutions  with  separate  cutoff  levels. 
The  cutoff  level  for  nonexempt 
institutions,  which  determines  whether 
they  report  (on  FR  2900}  quarterly  or 
weekly,  was  raised  from  the  indexed 
level  of  $44.8  million  to  $55.0  miUion. 
The  deposit  cutoff  level  for  exempt 
institutions,  which  determines  whether 
they  report  annually  (on  FR  2910a)  or 
quarterly  (on  FR  291  Oq),  remained  at  the 
indexed  level  of  $44.8  million. 

From  June  30,  1993,  to  June  30,  1994, 
total  deposits  increased  0.9  percent, 
from  $3,793.3  billion  to  $3,828.9  billion. 
Accordingly,  the  nonexempt  deposit 
cutoff  level  will  increase  by  $0.4  million 
to  $55.4  million  and  the  exempt  deposit 
cutoff  level  will  increase  by  $0.3  miUion 
to  $45.1  million.  Based  on  the 
indexation  of  the  reservable  liabilities 
exemption,  the  cutoff  level  for  total 
deposits  above  which  reports  of 
deposits  must  be  filed  will  rise  from 
S4.0  million  to  $4.2  million.  Institutions 


'  "Tolal  deposits"  as  used  in  delennining  the 
cutoff  level  includes  not  only  gross  transaction 
deposits,  savings  accounts,  and  time  deposits,  but 
also  reservable  obligations  of  affiliates,  ineligible 
acceptance  liabilities,  and  net  Eurocurrency 
lUbiliiies. 


with  total  deposits  below  $4.2  million 
are  excused  from  reporting  if  their 
deposits  can  be  estimated  from  other 
data  sources.  The  $55.4  million  cutoff 
level  for  weekly  versus  quarterly  FR 
2900  reporting  for  nonexempt 
institutions,  the  $45.1  million  cutoff 
level  for  quarterly  FR  2910q  versus 
annual  FR  2910a  reporting  for  exempt 
institutions,  and  the  $4.2  million  level 
threshold  for  reporting  will  be  used  in 
the  second  quarter  1995  deposits  report 
screening  process,  and  the  adjustments 
will  be  made  when  the  new  deposit 
reporting  panels  are  implemented  in 
September  1995. 

All  U.S.  branches  and  agencies  of 
foreign  banks  and  all  Edge  and 
agreement  corporations,  regardless  of 
size,  are  required  to  file  weekly  the 
Report  of  Transaction  Accounts,  Other 
Deposits  and  Vault  Cash  (FR  2900).  All 
other  institutions  that  have  reservable 
liabilities  in  excess  of  the  exemption 
level  of  $4.2  million  prescribed  by 
section  19(b)(ll)  of  the  Federal  Reserve 
Act  (known  as  "nonexempt 
institutions")  and  total  deposits  at  least 
equal  to  the  nonexempt  deposit  cutoff 
level  ($55.4  million)  are  also  required  to 
file  weekly  the  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash  (FR  2900).  However,  nonexempt 
institutions  with  total  deposits  less  than 
the  nonexempt  deposit  cutoff  level 
($55.4  million),  may  file  the  FR  2900 
quarterly  for  the  twelve-month  period 
starting  September  1995.  Institutions 
that  obtain  funds  from  non-U. S.  sources 
or  that  have  foreign  branches  or 
international  banking  facilities  are 
required  to  file  the  Report  of  Certain 
Eurocurrency  Transactions  (FR  2950/ 
2951)  at  the  same  frequency  as  they  file 
the  FR  2900. 

Institutions  with  reservable  liabilities 
at  or  below  the  exemption  level  ($4.2 
million)  (known  as  exempt  institutions) 
must  file  the  Quarterly  Report  of 
Selected  Deposits.  Vault  Cash,  and 
Reservable  Liabilities  (FR  2910q)  if  their 
total  deposits  equal  or  exceed  the 
exempt  deposit  cutoff  level  (S45.1 
million).  Exempt  institutions  with  total 
deposits  less  than  the  exempt  deposit 
cutoff  level  ($45.1  million)  but  at  least 
equal  to  the  exemption  amount  ($4.2 
million)  must  file  the  Annual  Report  of 
Total  Deposits  and  Reservable 
Liabilities  (FR  2910a).  Institutions  that 
have  total  deposits  less  than  the 
exemption  amount  ($4.2  miUion)  are  not 
required  to  file  deposit  reports  if  their 
deposits  can  be  estimated  from  other 
data  sources. 

Finally,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  basis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 


total  deposits  and  other  reservable 
liabilities  in  order  to  qualify  for 
quarterly  reporting.  Similarly,  any 
depository  institution  that  reports 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriate 
reserve  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  it  overstates  the  deductions 
allowed  in  computing  required  reser\'e 
balances. 

Notice  and  Public  Participation 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amendments 
involve  adjustments  prescribed  by 
statute  and  by  an  interpretative 
statement  reaffirming  the  Board's  policy 
concerning  reporting  practices.  The 
amendments  also  reduce  regulatory 
burdens  on  depository  institutions. 
Accordingly,  the  Board  finds  good  cause 
for  determining,  and  so  determines,  that 
notice  and  public  participation  are 
unnecessary  and  contrary  to  the  public 
interest. 

The  provisions  of  5  U.S.C.  553(d) 
relating  to  notice  of  the  effective  date  of 
a  rule  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amendments 
relieve  a  restriction  on  depository 
institutions,  and  for  this  reason  there  is 
good  cause  to  determine,  and  the  Board 
so  determines,  that  such  notice  is  not 
necessary. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  station  605(b)  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C  601 
et  seq.),  the  Board  certifies  that  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  amendments  reduce 
certain  regulaton,'  burdens  for  all 
depositor\'  institutions,  reduce  certain 
burdens  for  small  depositor}' 
institutions,  and  have  no  particular 
effect  on  other  small  entities. 

List  of  Subjects  in  12  CFR  Part  204 

Banks,  banking,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  Fart  204  as  follows: 

PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

1.  The  authority  citation  for  Fart  204 
continues  to  read  as  follows: 
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Authority:  12  U.S.C.  248(a),  248(c),  371a 
461,  601,  611,  and  3105. 

2.  In  §  204.9  paragraph  (a)  is  revised 
to  read  as  follows: 

§  204.9    Reserve  requirement  ratios. 
(a)(1)  Resene  percentages.  The 
following  reserve  ratios  are  prescribed 
for  all  depository  institutions.  Edge  and 
agreement  corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


Category 


Net  transaction  ac- 
counts: 

SO  to  S54.0  million 
Over  S54.0  million 


Nonpersonal  time  de- 
posits. 

Eurocurrency  liat)il- 
ities. 


Reserve 
requirement ' 


3  percent  of  amount. 

SI. 620.000  plus  10 
percent  of  amount 
over  S54.0  million. 

0  percent. 

0  percent. 


'Before  deducting  the  adjustnwnt  to  be 
made  by  the  next  paragraph  (a)(2)  of  this  sec- 
tion. 

(2)  Exemption  from  reserve 
requirements.  Each  depository 
institution.  Edge  or  agreement 
corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amount  of  its  transaction  accounts 
subject  to  the  low  reserve  tranche  in 
paragraph  (a)(1)  of  this  section  not  in 
excess  of  $4.2  million  determined  in 
accordance  with  §  204.3(a)(3). 
•        *        *        •        • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  21.  1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 

(FR  Doc.  94-29175  Filed  11-25-94:  8:45  am) 
BILLING  CODE  6210-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  346 

Rlf^  3064-AA78 

Foreign  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its 
regulations  concerning  the  permissible 
activities  of  state-licensed  insured 
branches  of  foreign  banks.  Section.202 
of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(Improvement  Act)  provides  that  after 
December  19. 1992,  a  slate- licensed 


insured  branch  of  a  foreign  bank  may 
not  engage  in  any  activity  which  is  not 
permissible  for  a  federal  branch  of  a 
foreign  bank  unless  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  has  determined  that  the 
activity  is  consistent  with  sound 
banking  practice,  and  the  FDIC  has 
determined  that  the  activity  would  pose 
no  significant  risk  to  the  Bank  Insurance 
Fund  (BIF).  The  amendments  cover 
application  procedures  and  divestiture 
or  cessation  plans.  Foreign  banks  are 
required  to  seek  both  the  FDIC's  and  the 
Board's  approval  for  an  insured  state 
branch  to  engage  in  or  continue  to 
engage  in  an  activity  which  is  not 
permissible  for  a  federal  branch  of  a 
foreign  bank.  In  the  event  such  an 
application  is  denied  or  the  foreign  bank 
elects  not  to  continue  the  activity,  a 
plan  of  divestiture  or  cessation  must  be 
submitted  and  such  divestiture  or 
cessation  must  be  completed  within  one 
year,  or  sooner  if  the  FDIC  so  diretjts. 
EFFECTIVE  DATE:  The  final  regulation  is 
effective  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  V.  Collier,  Assistant  Director. 
Division  of  Supervision.  (202)  898- 
6850;  Jeffrey  M.  Kopchik.  Counsel,  Legal 
Division,  (202)  898-3872;  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street.  N.W.,  Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  under  control 
no.  3064-0114  pursuant  to  section 
35G4(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.].  Comments  on 
the  accuracy  of  the  burden  estimate,  and 
suggestions  for  reducing  the  burden, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Proj^  (3064-0114), 
Washington,  D.C,  20503,  with  copies  of 
such  comments  to  Steven  F.  Hanft. 
Office  of  the  Executive  Secretarj'.  Room 
F-453.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  DC.  20429.  The  collections 
of  information  in  this  regulation  are 
found  in  §§  346.101(a),  (d).  (e)  and  (f) 
and  take  the  form  of  a  requirement  that 
foreign  banks  (1)  file  an  application 
with  the  FDIC  requesting  permission  for 
an  insured  state  branch  to  engage  in  or 
to  continue  engaging  in  any  activity 
which  is  not  permissible  for  a  federal 
branch  of  a  foreign  bank  and  (2)  submit 
a  plan  of  divestiture  or  cessation  in  the 
event  that  the  application  is  not 
approved,  the  foreign  bank  elects  not  to 
apply  to  the  FDIC  for  permission  to 


continue  the  activity,  or  a  permissible 
activity  becomes  impermissible  due  to  a 
subsequent  change  in  statute,  regulation 
or  formal  order  or  interpretation.  The 
information  contained  in  the 
application  will  allow  the  FDIC  to 
properly  discharge  its  responsibilities 
under  section  7  of  the  International 
Banking  Act  of  1978  (12  U.S.C.  3101  et 
seq.)  (IBA).  as  amended  by  section  202 
of  the  Improvement  Act.  The 
information  in  the  application  will  be 
used  by  the  FDIC  as  part  of  the  process 
of  determining  whether  conduct  of  the 
activity  in  question  by  the  applicant 
will  pose  a  significant  ri  k  to  the  Bank 
Insurance  Fund.  The  information  in  the 
divestiture  or  cessation  plan  will  be 
used  by  the  FDIC  to  make  judgments 
concerning  the  reasonableness  of  the 
institution's  actions  to  discontinue 
activities  deemed  to  pose  significant 
risk  to  the  insurance  fund. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
from  foreign  banks  in  this  proposed 
amendment  is  summarized  as  follows: 


.Number  of  respondents: 

Application 

Plan  to  discontinue  or  cease 


27 
5 


Total 32 

Number  of  responses  per  respond- 
ent    I 

Total  annual  responses  32 

Hours  {)er  response g 

Total  annual  burden  hours  256 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.),  it  is  certified 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Discussion 

Section  202  of  the  Improvement  .\ct 
(Pub.  L.  102-242, 12  U.S.C.  3105) 
amended  section  7  of  the  IBA  by  adding 
new  subsection  (h)  which  provides  that 
after  December  19, 1992  a  state  branch 
or  state  agency  of  a  foreign  bank  may 
not  engage  in  any  type  of  activity  that 
is  not  permissible  for  a  federal  branch 
of  a  foreign  bank  unless  the  Board  of 
Governors  of  the  Federal  Reserve 
System  has  determined  that  such 
activity  is  consistent  with  sound 
banking  practice:  and  in  the  case  of  an 
insured  branch,  the  Federal  Deposit 
Insurance  Corporation  has  determined 
that  the  activity  would  pose  no 
significant  risk  to  the  deposit  insurance 
fiind.  12  U.S.C.  3105(h)(1). 

On  March  2,  1993.  the  FDIC  proposed 
an  amendment  to  part  346  of  its 
regulations  (12  CFR  part  346).  "Foreign 
Banks",  in  order  to  implement  this  new 
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statutory  provision.  This  proposal  was 
published  for  a  sixty-day  comment 
period  In  the  Federal  Register.  (58  FR 
11992,  March  2, 1993).'  The  proposal 
sought  to  amend  subpart  A,  §  346.1,  to 
include  a  definition  of  "significant  risk 
to  the  deposit  insurance  fund"  and  to 
add  a  new  subpart  D,  "Applications 
Seeking  Approval  for  Insured  State 
Branches  to  Conduct  Activities  Not 
Permissible  for  Federal  Branches".^ 

The  proposed  new  subpart  provided 
that  a  foreign  bank  operating  an  insured 
state  branch  which  desires  to  engage  in 
or  continue  an  activity  that  is  not 
permissible  for  a  federal  branch, 
pursuant  to  statute,  regulation,  official 
bulletin  or  circular,  or  any  order  or 
interpretation  issued  in  writing  by  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  shall  file  with  the  FDIC 
a  prior  written  application  for 
permission  to  conduct  or  continue  such 
activity.  (Proposed  §  346.101(a)).  The 
proposal  went  on  to  provide  that  the 
application  shall  be  filed  with  the  FDIC 
Regional  Director  of  the  Division  of 
Supervision  for  the  region  in  which  the 
insured  state  branch  is  located. 
(Proposed  §  346.101(c)).  Since  section 
202(a]  of  the  Improvement  Act  became 
effective  December  19, 1992,  the  FDIC 
proposed  to  allow  existing  insured  state 
Dranches  of  foreign  banks  to  continue 
activities  (at  existing  levels)  which  may 
not  be  permissible  for  a  federal  branch 
until  the  regulation  is  promulgated  in 
final  form  and  the  FDIC  acts  on  their 
application.  The  proposal  provided  that 
the  FDIC  would  expect  all  foreign  banks 
engaged  in  an  impermissible  activity  to 
file  the  required  application  no  later 
than  60  days  after  the  effective  date  of 
the  final  rule.  (58  FR  11993.  column 
three). 

Section  346.101(b)  of  the  proposed 
regulation  provided  that  the  application 
shall  bt  in  letter  form  and  shall  contain 
certain  information,  including  a 
description  of  the  activity  in  which  the 
branch  desires  to  engage  or  in  which  it 
is  already  engaged,  tihe  foreign  bank's 
financial  condition,  the  branch's  assets 
and  liabilities,  the  projected  effect  of  the 
proposed  activity  on  the  financial 
condition  of  the  foreign  bank  and  the 
branch,  and  a  statement  of  why  the 
proposed  activity  will  pose  no 
significant  risk  to  the  deposit  insurance 
fund. 


'  Similarly,  the  Bo«rd  propos«d  an  amendment  to 
Its  ReguUtion  K  (12  CFR  part  211).  "International 
Bunking  Operations",  to  implement  section  202  of 
the  Improvement  Act  on  January  6, 1993.  (SS  FR 
513.  January  6. 1993). 

'  Because  5  346.101  of  the  FDlC's  regulations  Is 
obMlete,  the  FDIC  proposed  to  remove  the  existing 
$  346.101  and  to  add  a  new  §  346.101  which  will 
comprise  a  new  subpart  O. 


Comment  Letters 

The  FDIC  received  two  comment 
letters  concerning  the  proposed 
amendments.  Both  comment  letters 
were  supportive  of  the  FDIC's  efforts  to 
coordinate  its  application  procedures 
with  the  Board  and  to  minimize  the 
administrative  burden  on  state-licensed 
insured  branches  which  apply  for 
permission  to  conduct  or  continue  to 
conduct  an  activity  which  is  not 
permissible  for  a  federal  branch. 

The  commenters  raised  four  primary 
concerns  with  the  Corporation's 
proposed  regulation.  First,  the 
comments  urged  the  FDIC  to  approve 
activities  on  an  "activity  by  activity" 
basis,  in  addition  to  its  approval  of 
individual  applications  by  specific 
banks  requesting  permission  to  conduct 
a  particular  activity.  One  commenter 
noted  that  such  "activity"  applications 
could  be  submitted  by  trade  groups  and 
state  bank  supervisors.  Second,  both 
commenters  requested  that  the  FDIC 
publish  a  list  of  "pre-approved" 
activities  for  state-licensed  insured 
branches  which  the  FDIC  determines 
pose  no  significant  risk  to  the  BIF.  They 
envision  that  once  an  activity  is  on  this 
list,  an  insured  state  branch  could 
engage  in  it  without  the  necessity  of 
applying  to  the  FDIC.  Third,  it  was 
suggested  that  the  scope  of  the 
information  required  to  be  included  in 
a  branch's  application  (Proposed 
§  346.101(b))  be  reduced  in  order  to 
decrease  even  further  the  administrative 
burden  on  applicants.  Fourth,  the 
commenters  urged  the  FDIC  not  to  carry 
over  quantitative  restrictions  which  the 
OCC  places  on  federal  branches  to 
activities  permitted  to  state-licensed 
insured  branches  which  pose  no 
significant  risk  of  loss  to  the  BIF.  These 
points  are  discussed  below. 

Approval  of  Activities  Versus 
Applicants 

Both  commenters  urged  the  FDIC  to 
approve  generic  activities,  in  addition  to 
individual  applications.  One  commenter 
expanded  on  this  recommendation  by 
suggesting  that  the  FDIC  accept 
applications  from  industry  trade  groups 
and  state  bank  supervisors  requesting 
approval  of  a  certain  activity  or 
activities  on  behalf  of  state-licensed 
insured  branches.  That  same  commenter 
also  argued  that  the  intent  of  Congress 
in  enacting  the  statute  was  not  to 
require  the  FDIC,  as  a  general  rule,  to 
review  and  approve  applications  from 
particular  institutions  to  engage  in 
specific  activities.  Rather,  the 
commenter  argued  that  Congress 
intended  the  FDIC  to  approve  generic 
activities  on  an  activity  by  activity  basis 


as  being  permissible  for  all  state- 
licensed  insured  branches. 

The  Corporation  is  of  the  opinion  that 
the  regulatory  scheme  represented  in 
the  final  regulation  is  consistent  with 
the  views  expressed  by  the  commenters 
as  described  immediately  above.  In  its 
proposal,  the  FDIC  explicitly  requested 
interested  pariies  to  describe  activities 
which,  even  though  they  are  not 
permissible  for  federal  branches,  clearly 
pose  no  significant  risk  to  the  BIF  when 
conducted  by  an  insured  state  branch. 
(58  FR  11994,  column  two).  The  FDIC 
went  on  to  request  that  commenters 
discuss  the  proposed  application 
process  as  it  related  to  such  activities 
and  whether  a  more  limited  notice 
procedure  might  be  more  appropriate  in 
such  cases.  Id.  After  carefully 
considering  the  comments  and  referring 
to  its  recently  enacted  regulation 
concerning  "Activities  and  Investments 
of  Insured  State  Banks".  12  CFR  part 
362  (58  FR  64462,  December  8,  1993), 
the  FDIC  has  concluded  that  there  are 
certain  activities  which,  even  though 
they  may  not  be  permissible  for  a 
federal  branch,  clearly  pose  no 
significant  risk  to  the  BIF  when 
conducted  by  an  insured  state  branch. 
Thus,  in  the  event  that  an  insured  state- 
licensed  branch  is  conducting  or  desires 
to  conduct  such  an  activity,  no 
application  or  notice  to  the  FDIC  will  be 
required.  The  precise  nature  of  these 
activities  is  discussed  below. 

Joint  Application  Procedure 

The  FDIC  is  sensitive  to  the 
administrative  burden  on  applicants  of 
gathering  the  requested  information  and 
preparing  an  application.  Since  section 
202  of  the  Improvement  Act  requires  all 
state  branches  and  state  agencies  that 
desire  to  engage  in.  or  to  continue  to 
engage  in.  any  activity  which  is  not 
permissible  for  a  federal  branch  to 
secure  the  approval  of  the  Board,  the 
FDIC  will  permit  insured  state  branches 
to  submit  a  copy  of  their  application  to 
the  Board  to  the  FDIC  instead  of 
preparing  a  completely  separate 
submission.  The  FDIC  and  the  Board 
will  review  such  applications 
simultaneously. 

The  commenters  urged  the  FDIC  to 
reduce  the  scope  of  the  information 
required  to  be  submitted  in  a  foreign 
bank's  application  in  view  of  the  fact 
that  some  of  this  information  may 
already  be  available  to  the  FDIC  through 
the  general  examination  and 
supervisory  process.  After  careful 
consideration,  the  FDIC  has  decided  to 
accept  this  recommendation.  Therefore, 
§  346.101(b)  of  the  proposed  regulation 
has  been  revised  to  delete  paragraphs 
fb)(3).  (b)(4)  and  (b)(5).  AppHcants  will 
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not  be  required  to  submit  a  current 
statement  of  the  applicant's  assets, 
liabilities  and  capital,  a  current 
statement  of  the  branch's  assets  and 
liabilities  or  a  copy  of  the  applicant's 
most  recent  audited  financial 
statements.  (Final  §  346.101(d)). 

Pem\issible  Activities 

Section  346.101(a)  of  the  final 
regulation  is  identic&l  to  §  346.101(a)  of 
the  proposed  regulation.  It  provides  that 
a  state-licensed  insured  branch  which 
desires  to  engage  in  or  continue  to 
engage  in  certain  activities  not 
permissible  for  a  federal  branch  must 
obtain  the  FDIC's  permission.  More 
specifically,  it  refers  to  "any  type  of 
activity  that  is  not  permissible  for  a 
federal  branch,  pursuant  to  the  National 
Bank  Act  (12  U.S.C.  21  et  seq.)  or  any 
other  federal  £f!6tute.  regulation,  official 
bulletin  or  circular,  or  order  or 
interpretation  issued  in  WTiting  by  the 
Office  of  the  Comptroller  of  the 
Currency.*  *  *"  Written  staff  opinions 
will  be  considered  to  evidence  the 
position  of  the  Comptroller  so  long  as 
tho  opinion  is  still  considered  valid,  i.e., 
it  has  not  been  overruled  by  the  OCC  or 
found  invalid  by  a  court  of  competent 
jurisdiction. 

This  section  of  the  final  regulation  is 
substantially  similar  to  §  362.2(b)  of  the 
Corporation's  reg\iIation  concerning  the 
activities  of  state  chartered  banks.  (12 
CFR  362.2(b)).  The  FDIC  is  of  the 
opinion  that  §  346.101(a)  of  the  final 
regulation  should  parallel  §  362.2(b) 
concerning  the  activities  of  state  banks 
with  regard  to  the  determination  of 
permissible  activities  and  the 
ctimmenters  agreed.' 

The  commenters  suggested  that  the 
FDIC  should  approve  activities  which, 
though  not  permissible  for  federal 
branches,  pose  no  significant  risk  to  the 
BIF  and  thus  would  be  permissible  for 
state-licensed  insured  branches 
assuming  that  the  Board  determines  that 
such  activities  are  consistent  with 
sound  banking  practice  and  that  state 
law  as  well  as  any  other  applicable 
federal  law  or  regulation  pemiits  the 
branch  to  engage  in  such  activities.  In 


'  In  May  1993.  the  FDIC  published  a  booklet 
tiitiliwi  "Equity  Investments  Permissible  for 
National  Banks  and  Activities  PermissilJle  for 
National  Banks  and  Their  Subsidiaries".  This 
booklet,  which  it  available  from  the  FDIC's  Ofnre 
of  Corporate  Communications,  lists  activities  which 
have  been  found  by  the  OCC  to  be  permissible  for 
national  banks.  While  the  booklet  is  not  necessarily 
comprehensive  and  while  the  FDIC  has  not 
Lonunilted  to  update  it  on  any  regular  basis,  it  may 
prove  a  useful  guide  for  state-licensed  branches  of 
forrlgn  banks  who  are  attempting  to  ascertain  what 
artlvities  are  and  are  not  permissible  for  federal 
branches  since,  geaerally  speaking,  a  federal  branch 
is  empowered  to  do  whal(>ver  a  national  bank  can 
do." 


its  preamble  to  the  proposed  regulation, 
the  Corporation  specifically  requested 
commenters  to  describe  such  activities. 
(58  FR  11994,  column  two).  Only  one 
commenter  put  forth  a  specific 
recommendation  in  this  regard.  That 
comment  letter  urged  the  FDIC  to  issue 
a  blanket  approval  for  agency  activities 
and  any  activity  approved  as  an 
exception  pursuant  to  §  362.4(c)(3)  of 
the  Corporation's  regulations  governing 
the  activities  of  state  banks.  12  CFR 
362.4(c)(3).  With  regard  to  activities 
approved  as  exceptions  pursuant  to 
§  362.4(c)(3)  of  the  Corporation's 
regulations,  the  Corporation  agrees  with 
the  position  set  forth  by  the  commenter 
that  activities  approved  as  exceptions 
for  state-chartered  domestic  banks  on 
the  basis  that  they  pose  no  significant 
risk  to  the  deposit  insurance  funds 
should  also  be  permissible  for  state- 
licensed  insured  branches  of  foreign 
banks,  w^ithout  the  necessity  of  filing  an 
application  or  notice  pursuant  to  this 
part,  provided  the  activity  in  question  is 
also  permissible  for  a  state  licensed 
branch  of  a  foreign  bank  imder  state  law 
and  any  other  applic:able  federal  law  or 
regulation.  See  Final  §  346.101(b). 

Engaging  in  an  Activity  as  Agent 

Section  202(a)  of  the  Improvement 
Act  does  not  distinguish  between 
activities  which  a  foreign  branch 
conducts  as  principal  versus  those 
conducted  as  agent,  nor  does  it 
distinguish  between  activities  which  a 
foreign  branch  conducts  directly  versus 
those  it  conducts  indirectly.  The  FDIC  is 
of  the  opinion  that  the  absence  of  such 
distinctions  in  section  202  is  significant 
especially  in  light  of  the  inclusion  of 
such  distinctions  in  other  sections  of  the 
Improvement  Act.  For  example,  section 
303  of  the  Improvement  Act,  which 
added  section  24  to  the  FDI  Act, 
provides  that  an  insured  state  bank  may 
not  engage  as  principal  in  any  type  of 
activity  that  is  not  permissible  for  a 
national  bank.  12  U.S.C.  1831a(a). 
Similarly,  section  24(c)  of  the  FDI  Act, 
which  was  also  added  by  section  303  of 
the  Improvement  Act,  provides  that  an 
insured  state  bank  may  not,  directly  or 
indirectly,  acquire  or  retain  any  equity 
investment  of  a  typ>e  that  is  not 
permissible  for  a  national  bank.  12 
U.S.C.  1831a(c).  Part  362  of  the 
Corporation's  regulations,  12  CFR  part 
362.  refiects  the  clear  statutory  intent  of 
FDI  Act  section  24.  The  prohibition  on 
foreign  branches  contained  in  section 
7(h)  of  the  IBA  is  broader  than  the 
similar  prohibitions  contained  in 
sections  24(a)  and  (c)  of  the  FDI  Act. 
Thus,  the  FDIC  interprets  section  7(h)  of 
the  IBA  to  apply  to  any  activity  in 
which  an  insured  state..bfanch  desires  to 


engage  which  is  not  permissible  for  a 
federal  branch  regardless  of  the  capacity 
or  manner  in  which  the  branch  seeks  to 
conduct  the  activity. 

However,  the  Corporation's 
determination  that  agency  activities  are 
covered  by  section  202  of  the 
Improvement  Act  does  not  mean  that 
some  or  all  agency  activities  cannot  be 
foimd  to  be  permissible,  provided  the 
Board  determines  that  the  activity  is 
consistent  with  sound  banking  practice 
and  the  FDIC  determines  that  the 
activity  would  pose  no  significant  risk 
to  the  BIF.  After  carpful  consideration, 
the  FDIC  is  of  the  opinion  that  a  state- 
licensed  insured  branch  may  engage  in 
an  activity  as  agent  provided  that  such 
agency  activity  is  permissible  for  a  state- 
chartered  bank  headquartered  in  the 
state  in  which  the  insured  branch  of  the 
foreign  bank  is  located  and  is  also  a 
permissible  activity  for  a  state-licensed 
branch  of  a  foreign  bank.  Thus,  state- 
licensed  insured  branches  which  desire 
to  engage  in  such  agency  activities  will 
not  be  required  to  file  an  application  or 
notice  with  the  FDIC  pursuant  to  the 
final  regulation.  Of  course,  the  activity 
in  question  must  also  be  permissible 
pursuant  to  any  other  applicable  federal 
law  or  regulation.  See  Final 
§  346.101(c). 

Substantive  Limitations  on  Permissible 
Activities 

In  the  preamble  to  the  proposed 
regulation,  the  FDIC  noted  that  it  would 
"generally  expect  any  conditions  or 
restrictions  set  out  in  the  OCCs 
regulations,  bulletins,  circulars,  orders 
and  interpretations  to  be  met  if  the 
activity  is  to  be  considered  permissible 
when  conducted  bv  an  insured  branch". 
(58  FR  11994,  column  two).  The 
commenters  expressed  some  confusion 
as  to  the  precise  meaning  and  v-ope  of 
this  standard.  They  also  contrasted  the 
FDIC's  position  with  the  Board's 
apparent  position  on  this  issue  as  briefly 
discussed  in  its  proposed  amendments 
to  Regulation  K.  (58  FR  513,  January  6, 
1993). 

After  careful  consideration,  the  FDIC 
has  decided  to  adopt  a  position 
consistent  with  that  of  the  Board.  That 
is.  an  application  under  this  section  will 
not  normally  be  required  where  an 
activity  is  permissible  for  a  federal 
branch,  but  the  OCC  imposes  a 
quantitative  restriction  on  the  conduct 
of  such  an  activity.  The  FDIC  is  of  the 
opinion  that  appropriate  quantitative 
restrictions  can  be  addressed  on  a  case- 
by -case  basis  as  part  of  the  ongoing 
supervisor)'  process. 
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Significant  Risk  to  the  Fund 

In  approving  an  application  to 
conduct  or  to  continue  to  conduct  an 
activity  which  is  not  permissible  for  a 
federal  branch,  the  FDIC  must 
determine  that  the  activity  in  question 
"would  pose  no  significant  risk  to  the 
deposit  insurance  fund".  The  phrase 
"significant  risk  to  the  deposit 
insurance  fund"  is  defined  in  §  346. l(r) 
of  the  final  regulation.  Significant  risk  to 
the  deposit  insurance  fund  shall  be 
understood  to  be  present  whenever 
there  is  a  high  probability  that  the  BIF 
may  suHier  a  loss.  It  is  not  necessary  that 
engaging  in  the  activity  in  question  will 
result  in  the  insolvency  or  threatened 
insolvency  of  the  Insured  state  branch 
before  a  significant  risk  of  loss  to  the 
BIF  is  considered  to  be  present.  This 
definition  is  substantially  similar  to  the 
definition  that  is  used  in  §  362. 2(m]  of 
the  FDIC's  regulation  governing  the 
activities  of  state  banks  and  the  FDIC  is 
of  the  opinion  that  the  definition  in  the 
final  regulation  should  parallel  the  part 
362  definition.  None  of  the  commenters 
addressed  this  issue.  Thus,  the 
definition  contained  in  the  proposed 
regulation  is  being  adopted  without 
change. 

Divestiture  or  Cessation 

In  the  event  that  an  insured  state 
branch  is  required  to  cease  conducting 
an  activity,  §  346.101(d)  of  the  proposed 
regulation  set  forth  the  guidelines  that 
must  be  followed  to  divest  or  cease  the 
impermissible  activity.  Generally,  this 
section  provides  that  the  insured  state 
branch  shall  submit  a  written  plan  of 
divestiture  or  cessation  within  60  days 
of  (1)  being  notified  by  the  FDIC  or  the 
Board  that  an  application  to  continue  to 
conduct  the  activity  has  been  denied,  (2) 
the  effective  date  of  the  regulation  in  the 
event  that  the  foreign  bank  elects  not  to 
apply  for  permission  to  continue  to 
conduct  the  activity,  and  (3)  any  change 
in  statute,  regulation,  official  bulletin  or 
circular,  order  or  interpretation  issued 
in  writing  by  the  Office  of  the 
Comptroller  of  the  Currency,  or  decision 
of  a  court  of  competent  jurisdiction  that 
renders  the  activity  impermissible. 
Divestiture  or  cessation  shall  be 
completed  within  one  year,  or  sooner  if 
the  FDIC  so  directs.  (§  346.101(f)(1)). 
The  commenters  did  not  address  this 
issue.  Therefore,  this  section  of  the 
proposed  regulation  is  being  adopted 
without  substantive  change. 

Delegation  of  Authority 

Section  346.101(g)  of  the  final 
regulation  delegates  authority  to  review 
and  approve  divestiture  and  cessation 
plans  to  the  Executive  Director. 


Compliance,  Resolutions  and 
Supervision,  and  the  Director  of  the 
Division  of  Supervision,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director.  The  FDIC  received  no 
comment  on  this  section  of  the  • 
proposed  regulation  and,  thus,  it  has 
been  adopted  unchanged. 

Effective  Date 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325,  provides  that  amendments  to 
regulations  which  impose  additional 
reporting  or  other  new  requirements  on 
insured  depository  institutions  shall 
take  effect  on  the  first  day  of  a  calendar 
quarter  which  begins  on  or  after  the  date 
on  which  the  regulation  is  published  in 
final  form,  with  certain  exception  which 
are  not  applicable  in  this  case.  Thus, 
this  final  amendment  to  Part  346  shall 
become  effective  on  January  1, 1995. 

List  of  SubjecU  in  12  CFR  Part  346 

Bank  deposit  insurance,  Foreign 
banking.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  346  is  amended 
as  follows: 

PART  346— FOREIGN  BANKS 

1.  The  authority  citation  for  Part  346 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1813,  1815,  1817. 
1819.  1820,  3103,  3104.  3105.  3108. 

2.  Section  346.1  of  subpart  A  is 
amended  by  adding  a  new  paragraph  (r) 
to  read  as  follows: 

§346.1    Definitions. 

***** 

(r)  Significant  risk  to  the  deposit 
insurance  fund  shall  be  understood  to 
be  present  whenever  there  is  a  high 
probability  that  the  Bank  Insurance 
Fund  administered  by  the  FDIC  may 
suffer  a  loss. 

3.  Section  346.101  of  subpart  C  is 
removed. 

4.  Part  346  is  amended  by  adding  a 
new  subpart  D  to  read  as  follows: 

Subpart  D— Applications  Seeking 
Approval  for  Insured  State  Branches 
To  Conduct  Activities  Not  Permissible 
for  Federal  Branches 

§346.101    Applications. 

(a)  Scope.  A  foreign  bank  operating  an 
insured  state  branch  which  desires  to 
engage  in  or  continue  to  engage  in  any 
type  of  activity  that  is  not  permissible 
for  a  federal  branch,  pursuant  to  the 


National  Bank  Act  (12  U.S.C.  21  et  seq.) 
or  any  other  federal  statute,  regulation, 
official  bulletin  or  circular,  or  order  or 
interpretation  issued  in  writing  by  the 
Office  of  the  Comptroller  of  the 
Currency,  or  which  is  rendered 
impermissible  due  to  a  subsequent 
change  in  statute,  regulation,  official 
bulletin'or  circular,  written  order  or 
interpretation,  or  decision  of  a  court  of 
competent  jurisdiction  (each  an 
impermissible  activity),  shall  file  a 
written  application  for  permission  to 
conduct  such  activity  with  the  FDIC 
pursuant  to  this  section.  An  applicant 
may  submit  to  the  FDIC  a  copy  of  its 
application  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board  of 
Governors),  provided  that  such 
application  contains  the  information 
described  in  paragraph  (d)  of  this 
section. 

(b)  Exceptions.  A  foreign  bank 
operating  an  insured  state  branch  which 
would  otherwise  be  required  to  submit 
an  application  pursuant  to  paragraph  (a) 
of  this  section  will  not  be  required  to 
submit  such  an  application  if  the 
activity  it  desires  to  engage  in  or 
continue  to  engage  in  has  been 
determined  by  the  FDIC  not  to  prosent 

a  significant  risk  to  the  affected  deposit 
insurance  fund  pursuant  to  12  CFR  Part 
362,  "Activities  and  Investments  of 
Insured  State  Banks". 

(c)  Agency  activities.  A  foreign  bank 
operating  an  insured  state  branch  which 
would  otherwise  be  required  to  submit 
an  application  pursuant  to  paragraph  (a) 
of  this  section  will  not  be  required  to 
submit  such  an  application  if  it  desires 
to  engage  in  or  continue  to  engage  in  an 
activity  conducted  as  agent  wFiich 
would  be  a  permissible  agency  activity 
for  a  state-chartered  bank  located  in  the 
state  in  which  the  state-licensed  insured 
branch  of  the  foreign  bank  is  located 
and  is  also  permissible  for  a  state- 
licensed  branch  of  a  foreign  bank 
located  in  that  state;  provided,  however, 
that  the  agency  activity  must  be 
permissible  pursuant  to  any  other 
applicable  federal  law  or  regulation. 

(d)  Content  of  application.  An 
application  submitted  pursuant  to 
paragraph  (a)  of  this  section  shall  be  in 
letter  form  and  shall  contain  the 
following  information: 

(1)  A  brief  description  of  the  activity, 
including  the  manner  in  which  it  will 
be  conducted  and  an  estimate  of  the 
expected  dollar  volume  associated  with 
the  activity; 

(2)  An  analysis  of  the  impact  of  the 
proposed  activity  on  the  condition  of 
the  United  States  operations  of  the 
foreign  bank  in  general  and  of  the 
branch  in  particular,  including  a  copy, 
if  available,  of  any  feasibility  study. 
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management  plan,  financial  projections, 
business  plan,  or  similar  document 
concerning  the  conduct  of  the  activity: 

(3)  A  resolution  by  the  applicant's 
board  of  directors  or,  if  a  resolution  is 
not  required  pursuant  to  the  applicant's 
organizational  documents,  evidence  of 
approval  by  senior  management 
authorizing  the  conduct  of  such  activity 
and  the  filing  of  this  application; 

(4)  A  statement  by  the  applicant  of 
v\-hether  or  not  it  is  in  compliance  with 
?i§  346.19  and  346.20.  Pledge  of  Assets 
and  Asset  Maintenance,  respectively; 

(5)  A  statement  by  the  applicant  tnat 
it  has  complied  with  all  requirements  of 
the  Board  of  Governors  concerning 
applications  to  conduct  the  activity  in 
question  and  the  status  of  such 
application,  including  a  copy  of  the 
Board  of  Governors'  disposition  of  such 
application,  if  applicable; 

(6)  A  statement  of  why  the  activity 
will  pose  no  significant  risk  to  the 
deposit  insurance  fund;  and 

(7)  Any  other  information  which  the 
regional  director  deems  appropriate. 

(e)  Application  procedures. 
Applications  pursuant  to  this  section 
shall  be  filed  with  the  Regional  Director 
of  the  Division  of  Supervision  for  the 
region  in  which  the  insured  state  branch 
is  located.  An  appUcation  shall  not  be 
deemed  complete  until  it  contains  all 
the  information  requested  by  the 
Regional  Director  and  has  been 
accepted.  Approval  of  such  an 
application  may  be  conditioned  on  the 
applicant's  agreement  to  conduct  the 
activity  subject  to  specific  limitations, 
such  as  but  not  limited  to  the  pledging 
of  assets  in  excess  of  the  requirements 
f>f§  346.19  and/ or  the  maintenance  of 
eligible  assets  in  excess  of  the 
requirements  of  §  346.20.  In  the  case  of 
an  application  to  conduct  an  activity,  as 
opposed  to  an  appUcation  to  continue  to 
conduct  an  activity,  the  insured  branch 
shall  not  commence  the  activity  until  it 
has  been  approved  in  writing  by  the 
FDIC  pursuant  to  this  part  and  the 
Board  of  Governors,  and  any  and  all 
conditions  imposed  in  such  approvals 
have  been  satisfied. 

(0  Divestiture  or  cessation.  (1)  If  an 
application  for  permission  to  continue 
to  conduct  an  activity  is  not  approved 
by  the  FDIC  or  the  Board  of  Governors, 
the  applicant  shall  submit  a  detailed 
written  plan  of  divestiture  or  cessation 
of  the  activity  to  the  Regional  Director 
of  the  Division  of  Supervision  for  the 
region  where  the  insured  branch  is 
located  within  60  days  of  the 
disapproval.  The  divestiture  or 
cessation  plan  shall  describe  in  detail 
thfi  manner  in  which  the  applicant  will 
(1  i  vest  itself  of  or  cease  the  activity  in 
(  .i.\stion  and  shall  include  a  projected 


timetable  describing  how  long  the 
divestiture  or  cessation  is  expected  to 
take.  Divestitiu-es  or  cessations  shall  be 
completed  within  one  year  from  the 
date  of  the  disapproval,  or  within  such 
shorter  period  of  time  as  the 
Corporation  shall  direct. 

(2)  A  foreign  bank  operating  an 
insured  state  branch  which  elects  not  to 
apply  to  the  FDIC  for  permission  to 
continue  to  conduct  an  impermissible 
activity  shall  submit  a  WTitten  plan  of 
divestiture  or  cessation,  in  conformance 
with  paragraph  (f)(1)  of  this  section, 
within  60  days  of  January  1, 1995.  or  of 
any  change  in  statute,  regulation, 
official  bulletin  or  circular,  written 
order  or  interpretation,  or  decision  of  a 
court  of  competent  jurisdiction 
rendering  such  actiWty  impennissible. 

(g)  Delegation  of  authority.  Authority 
is  hereby  delegated  to  the  Executive 
Director.  Compliance.  Resolutions  and 
Super\-ision.  and  the  Director  of  the 
Division  of  Supervision,  and  where 
confirmed  in  WTiting  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  approve  plans  of 
divestiture  and  cessation  submitted 
pursuant  to  paragraph  (f)  of  this  section. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C  this  22nd  day  of 
November.  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldinan, 

Acting  ExtKutiw  Secretary: 

[PR  Doc.  94-29241  Filed  11-25-94:  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-SW-13-AD;  Amendment 
39-«077;  AD  94-24-04] 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  and 
Hughes  Helicopters,  Inc.  Model  369D, 
E,  F,  and  FF  Series  Helicopters 

agency:  Federal  AviaUon 
Administration,  EXDT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  McDonnell  Douglas 
HeUcopter  Systems  and  Hughes 
Helicopters.  Inc.  Model  369D,  E,  F.  and 
FF  series  helicopters.  This  action 
requires  an  initial  inspection  of  the 
pitch  control  assembly  lockwasher 
(lo<;kwasher)  for  dents  at  the  inner  tang 


inside  radius,  application  of  a  torque 
stripe  on  the  tail  rotor  swashplate  and 
locknut,  and  repetitive  inspections  of 
the  torque  stripe  to  detect  any  locknut 
shppage.  This  amendment  is  prompted 
by  a  report  that  a  lockwasher  failed  in 
service  and  allowed  a  locknut  to  loosen. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  inner 
tang  of  the  lockwasher,  loss  of  the 
locknut.  disengagement  of  the  pitch 
control  assembly,  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control 
of  the  helicopter. 
DATES:  Effective  December  13.  1994. 

The  incorf)oration  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13.  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Januar}'  27.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-S\V-1 3-AD.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137. 

The  service  information  refen>nced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Helicopter  Systems. 
Technical  Publications.  Bldg.  543/Blll. 
5000  E.  McDowell  Road.  Mesa,  Arizona 
85205-9797.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Coimsel,  2601  Meacham 
Blvd..  Room  663,  Fort  Worth.  Texas:  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Brent  Bandley,  Aerospace  Engineer. 
Airframe  Branch,  ANM-123L. 
Northwest  Mountain  Region.  FAA.  Los 
Angeles  Aircraft  Certification  Office. 
3229  E.  Spring  Street,  Long  Beach. 
Cahfomia  90806-2425.  telephone  (310) 
988-5237,  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
McDonnell  Douglas  Helicopter  Systems 
(MDHS)  and  Hughes  Helicopters'  Inc. 
(Hughes)  Model  369D.  E.  F.  and  FF 
series  helicopters.  MDHS  received  a 
report  that  indicated  a  pitch  control 
assembly  lockwasher  (lockwasher).  part 
number  (P/N)  MSl 72209.  had  failed  in 
service.  A  subsequent  investigation 
revealed  that  some  lockwashers  appear 
to  have  dents  at  the  inner  tang  inside 
radius.  The  FAA  has  reviewed  the 
reports  and  determined  that  failure  of 
this  tang  could  allow  the  locknut  to 
loosen  and  eventually  allow  the  pitch 
control  assembly  to  disengage  fnim  the 
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tail  rotor  assembly.  Should  these  two 
tail  rotor  components  separate,  the 
rotorcraft  crew  would  lose  the  capability 
of  making  necessary  anti-torque 
corrections  through  the  tail  rotor  to 
maintain  adequate  control  of  the 
helicopter.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
inner  tang  of  the  lockwasher,  loss  of  the 
locknut,  disengagement  of  the  pitch 
control  assembly,  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  McDonnell 
Douglas  Helicopter  Systems  Service 
Information  Notice  (SIN)  No.  DN-185, 
EN-78.  and  FN-64,  dated  September  23, 
1994,  which  describes  procedures  for  an 
inspection  of  the  lockwasher,  P/N 
MS172209,  application  of  a  torque 
stripe  on  the  tail  rotor  swashplate  and 
locknut,  and  repetitive  inspections  of 
the  pitch  control  assembly  to  detect 
slippage  of  the  locknut. 

Since  an  unsafe  condition  has  been 
identiHed  that  is  likely  to  exist  or 
develop  (     other  McI)onnell  Douglas 
Helicopter  Systems  and  Hughes 
Hehcopters,  Inc.  Model  369D,  E,  F,  and 
FF  series  helicopters  of  the  same  type 
design,  this  AD  is  being  issued  to 
4>revent  failure  of  the  inner  tang  of  the 
lockwasher,  loss  of  the  locknut, 
disengagement  of  the  pitch  control 
assembly,  loss  of  tail  rotor  control,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  an  initial 
inspection  of  the  lockwasher  for  dents 
in  the  inner  tang  inside  radius, 
application  of  a  torque  stripe  on  the  tail 
rotor  swashplate  and  locknut,  and 
repetitive  inspections  of  the  torque 
stripe  to  detect  slippage  of  the  locknut. 
Due  to  the  critical  need  to  ensure  the 
Integrity  of  the  lockwasher  and  the  short 
time-in-service  before  the  initial 
inspection  is  required,  this  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  the  affected  helicopters. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
SIN  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wall  be  filed  in  the  Rules  Docket. 

Commenters  wishing, the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  p>art  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

94-24-04    McDonnell  Douglas  Helicopter 
Systems  (MDHS)  and  Hughes 
Helicopters,  Inc.  (Hughes):  Amendment 
39-9077.  Docket  No.  94-S\V-13-AD. 
Applicability:  Model  369D,  E.  F.  and  FF 

series  helicopters  with  pitch  control 

assembly,  part  number  (P/N)  369D21800  or 

P/N  369021820.  installed,  certincated  in  any 

category. 

-    Compliance:  Required  as  indicated,  unless 

accomplished  previously. 
To  prevent  failure  of  the  inner  tang  of  the 

pitch  control  assembly  lockwasher 

(lockwasher).  loss  of  the  locknut. 

disengagement  of  the  pitch  control  assembly, 

loss  of  tail  rotor  control,  and  subsequent  loss 

of  control  of  the  helicopter,  accomplish  the 

following: 

(a)  Within  25  hours  time-in-service  or  90 
calendar  days  after  the  effective  date  of  this 
AD,  whichever  occurs  first,  remove  the  tail 
rotor  (T/R)  assembly  and  pitch  control 
assembly  from  the  T/R  gearbox  in  accordance 
with  the  applicable  maintenance  manual. 

(b)  Inspect  the  lockwasher,  P/N  MS172209, 
for  dents  in  either  side  of  the  inner  tang 
inside  radius  as  shown  in  Figure  1  of  MDHS 
Service  Information  Notice  (SIN)  No.  DN- 
185,  EN-78,  and  FN-64,  dated  September  23, 
1994,  using  a  5x  or  higher  magnifying  glass. 

(c)  Apply  a  0.125  inch-wide  torque  stripe 
to  the  surface  of  the  lockr^ut  and  swashplate 
in  accordance  with  paragraph  B  and  C  of  Part 
U  of  MDHS  SIN  No.  DN-185,  EN-78,  and 
FN-64.  dated  September  23, 1994.  and 
reinstall  the  T/R  assembly  and  pitch  control 
assembly  into  the  T/R  gearbox  in  accordance 
with  the  applicable  maintenance  manual. 

(d)  Inspect  the  torque  stripe  for  slippage  at 
intervals  not  to  exceed  100  hours  time-in- 
service.  If  any  slippage  is  detected,  replace 
the  lockwasher  with  an  airworthy  lockwasher 
in  accordance  with  the  applicable 
maintenance  manual.  Reapply  the  0.125 
inch-wide  torque  stripe  to  the  surface  of  the 
locknut  and  swashplate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  F\A  Principal  Maintenance  Inspector, 
whn  may  concur  or  comment  and  then  send 
it  :o  the  Manager,  Los  Angeles  Aircraft 
Ctrtincation  Office. 

^<.te:  Friformatioh  concerniiig  the  existence 
o! .  i -Tfrved  alternative  methods  of 
c  .;   ,  i  Kf!!ce  with  this  AD,  if  any.  may  be 
o*.  Ki.ji.d  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  The  insf>ections  shall  be  done  in 
accordance  with  McDonnell  Douglas 
Helicopter  Systems  Service  Information 
Notice  No.  DN-185,  EN-78.  and  FN-64. 
dated  September  23, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Helicopter  Systems, 
Technical  Publications,  Bldg.  543/Blll,  5000 
E.  McDowell  Road,  Mesa,  Arizona  85205- 
9797.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Assistant  Chief  Counsel,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
December  13.  1994. 

Issued  in  Fort  Worth,  Texas,  on  November 
16,  1994. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  94-28938  Filed  11-25-94;  8:45  am) 
BILLING  CODE  4S10-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-45-1-6654;  FRL-5114-2J 

Conditional  Approval  and 
Promulgation  of  Section  182(f) 
Exemption  to  the  Nitrogen  Oxides 
(NOx)  Control  Requirements  for  the 
Dallas-Fort  Worth  and  El  Paso  Ozone 
Nonattainment  Areas;  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  the  EPA  is 
conditionally  approving  two  petitions 
from  the  State  of  Texas  requesting  that 
the  Dallas-Fort  Worth  (DFVV)  and  El 
Paso  ozone  nonattainment  areas  be 
e.\enipted  from  NOx  control 
requirements  of  section  182(f)  of  the 


Clean  Air  Act  (CAA)  as  amended  in 
1990.  The  State  of  Texas  bases  its 
request  for  DF\V  upon  a  demonstration 
that  the  DFW  nonattainment  area  would 
attain  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  ozone  by  the 
CAA  mandated  deadline  without  the 
implementation  of  the  additional  NOx 
controls  required  under  section  182(fi. 
Similarly,  the  State  bases  its  exemption 
request  for  El  Paso  on  a  demonstration 
that  the  El  Paso  nonattainment  area 
would  attain  the  ozone  NAAQS  by  the 
CAA  mandated  deadline  without 
implementing  the  additional  NOx 
controls  required  under  section  182(f). 
but  for  emissions  emanating  from 
Mexico.  These  exemptions  are  being 
requested  under  authority  similarly 
granted  under  section  182(f)  of  the  CAA. 
EFFECTIVE  DATE:  This  action  is  effective 
as  of  November  21 .  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  these  actions  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hoiu^ 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency. 

Region  6.  Air  Programs  Branch  (6T6- 

A).  1445  Ross  Avenue,  Dallas,  Te.xas 

75202-2733. 
The  Air  and  Radiation  Docket  and 

Information  Center.  U.  S. 

Environmental  Protection  Agency, 

401  M  Street,  SVV.,  Washington,  DC 

20460. 
Texas  Natural  Resource  Conservation 

Commission,  P.O.  Box  13087,  Austin, 

Texas  78711-3087. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Leila  Yim  Surratt  or  Mr.  Quang  Nguyen, 
Planning  Section  (6T-AP),  Air  Programs 
Branch,  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7214. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

NOx  are  precursors  to  ground  level 
(tropospheric)  ozone,  or  urban  "smog." 
When  released  into  the  atmosphere. 
NOx  will  react  with  volatile  organic 
compounds  (VOC)  in  the  presence  of 
sunlight  to  form  ozone.  Tropospheric 
ozone  is  an  important  factor  in  the 
nation's  urban  air  pollution  problem. 

The  1990  Clean  Air  Act  Amendments 
(CAAA)  made  significant  changes  to  the 
air  quality  planning  requirements  for 
areas  that  do  not  meet  the  ozone 
NAAQS.  Subparts^l  and  2  of  part  D.  title 
I  of  the  CAA  as  amended  in  1990 
contain  the  air  quality  planning 
requirements  for  ozone  nonattainment 


areas.  Title  I  includes  new  requirements 
to  control  NOx  emissions  in  certain 
ozone  nonattainment  areas  and  ozone 
transport  regions.  Section  182(f) 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  as  are  applied  to  major 
stationary  sources  of  VOC.  The  new 
NOx  requirements  are  reasonably 
available  control  technology  (RACT) 
and  new  source  review  (NSR).  These 
provisions  are  explained  more  fully  in 
the  EPA"s  NOx  Supplement  to  the 
General  Preamble  published  in  the 
Federal  Register  (FR)  on  November  25. 
1992  (see  57  FR  55620).  In  addition,  the 
general  and  transportation  conformity 
rules  (conformity)  required  by  section 
176(c)  contain  new  NOx  requirements 
(see  58  FR  63214  and  58  FR  62188).  and 
the  vehicle  inspection  and  maintenance 
rules  required  by  section  182(c)(3)  also 
contain  new  NOx  requirements  (see  57 
FR  52989). 

El  Paso.  Texas  was  designated 
nonattainment  for  ozone  and  classified 
as  serious  pursuant  to  sections  107(d)(4) 
and  181(a)  of  the  CAA.  The  El  Paso 
nonattainment  area  consists  of  El  Paso 
County  and  shares  a  common  airshed 
with  Juarez.  Mexico.  Under  section 
181(a).  serious  areas  must  attain  the 
ozone  NAAQS  by  1999.  DFW  was 
classified  as  moderate  with  an 
attainment  deadline  of  1996.  The  DFW 
nonattainment  area  consists  of  Dallas, 
Tarrant,  Denton,  and  Collin  Counties. 
Please  reference  56  FR  56694 
(November  6.  1991.  codified  for  Texas  at 
title  40  of  the  Code  of  Federal 
Regulations  in  §81.344). 

II.  Applicable  EPA  Guidance 

The  CAA  speciBes  in  section  182(f) 
that  if  one  of  the  conditions  listed  below 
is  met.  the  new  NOx  requirements 
would  not  apply: 

1 .  In  any  area,  the  net  air  quality 
benefits  are  greater  without  NOx 
reductions  from  the  sources  concerned; 

2.  In  a  non-transport  region, 
additional  NOx  reductions  would  not 
contribute  to  ozone  attainment  in  the 
nonattainment  area;  or 

3.  In  a  transport  region,  additional 
NOx  reductions  would  not  produce  net 
ozone  benefits  in  the  transport  region. 

In  addition,  section  182(f)(2)  states 
that  the  application  of  the  new  NOx 
requirements  may  be  limited  to  the 
e.xtent  that  any  portion  of  those 
reductions  are  demonstrated  to  result  in 
"excess  reductions"  of  NOx.  The  NOx 
provisions  of  the  conformity 
requirements  would  also  not  apply  in  an 
area  that  is  granted  r    ection  182(0 
exemption  (see  58  FR  63214  and  58  FR 
62188).  In  addition,  certain  NOx 
provisions  of  the  vehicle  inspection  and 
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maintenance  requirements  would  not 
apply  in  an  area  that  is  granted  a  section 
182(f)  exemption  (57  FR  52989). 

The  EPA's  Guideline  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  under  Section  182(1) 
(December  1993)  describes  how  the  EPA 
intends  to  interpret  the  NOx  exemption 
provisions  of  section  182(f).  In  addition, 
a  memorandum  signed  by  John  S.  Seitz, 
Director  of  the  EPA  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27, 
1994,  describes  certain  revisions  to  the 
process  the  EPA  currently  intends  to 
follow  for  granting  exemptions  from 
NOx  control  requirements. 

As  described  more  fully  in  the  Seitz 
memorandum,  petitions  submitted 
under  section  182(f)(3)  are  not  required 
to  be  submitted  as  State  Implementation 
Plan  (SIP)  revisions.  Consequently,  the 
State  is  not  required  under  the  CAA  to 
hold  a  public  hearing  in  order  to 
petition  for  an  areawide  NOx  exemption 
determination.  Similarly,  it  is  not 
necessary  to  have  the  Governor  submit 
the  petition. 

III.  International  Border  Area 

Section  818  of  the  1990  CAAA 
incorporates  a  new  section  179B  into 
the  CAA  which  contains  special 
provisions  for  nonattainment  areas  that 
are  affected  by  emissions  emanating 
from  outside  the  United  States.  The 
section  818  provisions  are  hereinafter 
referred  to  as  section  1 79B.  Because  the 
El  Paso  nonattainment  area  shares  a 
common  airshed  with  Juarez,  Mexico, 
the  section  179B  provisions  apply  to  El 
Paso. 

Under  section  179B,  the  EPA  will 
approve  a  SIP  if  the  area  meets  all  other 
CAA  requirements  and  establishes  that 
implementation  of  the  plan  would 
achieve  attaiimient  of  the  ozone 
standard  by  the  CAA  statutory  deadline 
"but  for  emissions  emanating  from 
outside  the  iJnited  States."  Customarily, 
an  area  must  demonstrate,  using  EPA 
guideline  models,  that  it  would  attain 
the  relevant  NAAQS.  Since  El  Paso  and 
Juarez,  Mexico  share  an  airshed  and 
data  are  not  available  for  a  Juarez 
emission  inventory,  modeling  of  the 
entire  airshed  is  not  possible  at  this 
time.  Current  EPA  policy  allows  an  area 
subject  to  section  179B,  such  as  El  Paso, 
to  perform  modeling  using  only  U.S.  air 
emission  data.  Such  modeling  may  form 
an  acceptable  basis  for  demonstrating 
attainment  for  analysis  purposes 
required  under  section  179B.  For  areas 
on  an  international  border  that 
demonstrate  attainment,  "but  for 
emissions  emanating  from  a  foreign 
country,"  the  provisions  of  section  179B 
will  keep  such  areas  from  being  subject 
to  the  "bump  up"  provisions  of  section 


181(bK2).  which  require  reclassification 
to  the  next  higher  ozone  nonattainment 
classification  if  the  area  fails  to  attain 
the  relevant  NAAQS  by  the  applicable 
attainment  date.  See  57  FR  13498. 
13569-13570  (April  16. 1992). 

The  State  of  Texas  performed  Urban 
Airshed  Modeling  (UAM)  using  only  El 
Paso  emissions  data,  and  demonstrated 
that  El  Paso  would  attain  the  ozone 
standard  by  1996  "but  for  emissions 
emanating  from  Mexico."  The  El  Paso 
UAM  ozone  modeling  analysis  will  be 
referred  to  in  this  notice  as  the 
"attainment  demonstration"  for  El  Paso. 

Although  the  EPA  allows  an  area  such 
as  El  Paso  to  demonstrate  attainment  on 
a  basis  of  U.S.-only  modeling,  it  is 
understood  that  ultimately  basin-wide 
modeling  must  occur  in  order  to 
develop  a  control  strategy  in  El  Paso 
that  will  achieve  the  NAAQS.  The 
United  States  entered  into  the 
Agreement  for  Environmental 
Cooperation  along  the  U.S.-Mexico 
Border,  referred  to  as  the  La  Paz 
Agreement,  with  Mexico  in  1983  to 
address  environmental  concerns  along 
the  border  between  the  two  countries. 
Annex  V  of  the  Agreement,  negotiated 
in  1989,  calls  for  basin-wide  modeling 
to  be  accomplished  for  the  El  Paso/ 
Juarez  airshed.  The  EPA  has  been 
working  with  Mexico  and  with  the 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC)  to  accomplish  the 
basin-wide  modeling.  Since  the 
statutory  attainment  date  for  serious 
ozone  nonattainment  areas  such  as  El 
Paso  is  1999,  concerned  agencies  intend 
to  complete  such  modeling  by  1999. 

rV.  State  Submittal 

On  June  17,  1994,  the  TNRCC 
submitted  to  the  EPA  two  petitions 
pursuant  to  section  182(f),  requesting 
that  the  DFW  and  El  Paso 
nonattainment  areas  be  exempted  by  the 
EPA  from  the  NOx  control  requirements 
of  section  182(0  of  the  CAA. 

The  State  bases  its  petitions  on  a 
demonstration  that  NOx  reductions 
would  not  contribute  to  attainment  in 
either  area,  as  allowed  for  under  the  test 
(2)  listed  above,  because  such  NOx 
reductions  would  be  in  excess  of  the 
reductions  necessary  for  attainment. 
Consistent  with  the  EPA's  December 
1993  section  182(0  guidance,  the  State's 
excess  emissions  reductions 
demonstration  is  tied  to  the  attainment 
demonstration  SIP  required  under 
secUon  182(c)(2)(A)  of  the  CAA. 

The  State's  submission  for  each 
petition  includes:  (1)  A  letter  from 
Anthony  C.  Grigsby,  Executive  Director 
of  the  TNRCC,  to  Jane  N.  Saginaw. 
Regional  Administrator  of  the  EPA 
Region  6,  transmitting  the  NOx 


exemption  petition;  (2)  the  petition  &t)m 
the  TNRCC  summarizing  the  State's 
UAM  attainment  demonstration  results; 
and  (3)  technical  reports  documenting 
the  State's  base  case  UAM  inputs.  The 
State  has  also  previously  submitted  to 
the  EPA  the  15  percent  Reasonable 
Further  Progress  (RFP)  SIPs  for  the  DFW 
and  El  Paso  areas,  as  required  by  section 
182(b)(1)  of  the  CAA.  The  15  percent 
RFP  SIPs  contain  regulations  that  are 
estimated  to  reduce  VOC  emissions  in 
each  area  by  15  percent  from  1990 
levels,  net  of  any  growth  that  may  occur. 
The  State  of  Texas  supplemented  its 
petitions  by  submitting  to  the  EPA  in 
July  1994,  two  additional  technical 
reports  on  the  UAM  for  each  area, 
which  contained  the  following:  base 
case  performance  evaluation,  attainment 
year  emissions  report,  and  attainment 
year  modeling  report.  These  additional 
technical  reports  provided 
supplemental  detail  and  documentation 
on  the  modehng  information  already 
provided  to  the  EPA  in  the  State's 
petitions. 

On  August  29, 1994,  the  EPA 
proposed  to  conditionally  approve  the 
section  182(0  petitions  for  the  DHV  and 
El  Paso  areas  (see  59  FR  44386).  The 
proposed  rulemaking  notice  provides  a 
detailed  discussion  of  the  EPA  s 
rationale  for  proposing  conditional 
approval  of  the  State's  petitions  and 
should  be  referred  to.  In  that  notice,  the 
EPA  explained  that  although  the  State 
had  completed  its  attainment 
demonstration  SIPs  for  both  areas,  the 
SIPs  had  not  yet  been  adopted  by  the 
State,  nor  submitted  to  the  EPA.  The 
EPA  further  explained  that  the  EPA 
would  not  take  final  action  to 
conditionally  approve  the  petitions  for 
each  area  unless  and  until  the  State 
submitted  the  attaiimient  demonstration 
SIPs  to  the  EPA  in  accordance  with 
section  182(c)(2)(A)  of  the  CAA. 

The  TNRCC  adopted  the  attainment 
demonstration  SIP  for  the  DFVV  area  on 
September  21, 1994,  and  submitted  it  to 
the  EPA  on  October  3. 1994,  in 
accordance  with  section  182(c)(2)(A)  of 
the  CAA.  Similarly,  the  TNRCC  adopted 
the  attainment  demonstration  SIP  for 
the  El  Paso  area  on  September  14, 1994, 
and  submitted  it  to  the  EPA  on  October 
3,  1994.  The  EPA  is  therefore 
proceeding  to  take  final  action  on  the 
section  182(0  petitions  submitted  by  the 
TNRCC  for  the  DFW  and  El  Paso  areas. 

V.  Response  to  Comments 

The  EPA  requested  public  comments 
on  all  aspects  of  the  proposed  action  to 
conditionally  approve  the  section  182(0 
petitions  for  the  DFW  and  El  Paso  areas. 
The  EPA  received  27  letters  of  support 
from  the  utihty,  transportation 


authority,  metropolitan  plaiming 
organization  and  local  governments  in 
the  DFW  area.  The  EPA  received  three 
letters  of  support  from  the  City  of  El 
Paso,  a  local  utility,  and  a  metropolitan 
planning  organization  in  the  El  Paso 
area. 

Three  adverse  comment  letters  were 
received  from  envirormiental  groups, 
one  of  which  applied  only  to  DFW, 
while  two  of  which  applied  to  both 
DFW  and  El  Paso.  One  of  the  letters  was 
submitted  by  three  environmental 
groups  and  contained  generic  comments 
objecting  to  the  EPA's  general  policy  on 
section  182(0  exemptions.  The  three 
environ mnntal  groups  who  submitted 
the  ger-  ic  letter  requested  that  it  be 
included  in  each  EPA  rulemaking  action 
for  each  section  182(0  petition. 

Comment:  One  group  objected  to  the 
use  of  methyl  tertiary  butyl  ether 
(MTBE)  as  a  fuel  additive  in 
reformulated  gasoline.  The  TNRCC 
included  the  use  of  reformulated 
gasoline  in  its  15  percent  RFP  SIP  for 
DFW  as  a  control  strategy  to  reduce 
VOC  emissions. 

Response:  This  comment  applies  to 
the  State's  reformulated  gasoline 
program,  and  its  15  percent  RFP  SIP  for 
the  DFW  area  that  had  previously  been 
adapted  by  the  State  and  submitted  to 
the  EPA.  The  EPA  does  not  believe  that 
this  comment  is  relevant  to  the 
rulemaking  action  on  the  State's  petition 
for  a  section  182(0  NOx  exemption, 
since  in  this  action,  the  EPA  is  not 
taking  action  on  the  State's  reformulated 
gasoline  program  nor  its  15  percent  RFP 
plan.  The  EPA  will  rule  on  those  control 
programs  in  a  separate  rulemaking 
action. 

Comment:  One  group  felt  that  the 
UAM  model  for  DFW  was  flawed  from 
a  scientific  perspective  so  as  to  be 
inadequate  to  make  sound  predictions 
of  attainment.  They  cited  the  fact  that 
only  three  of  the  four  episodes  initially 
analyzed  by  the  State  had  acceptable 
performance.  In  addition,  they  felt  that 
the  omissions  inventories  were 
significantly  inaccurate  so  as  to 
discredit  the  modeling  results. 

Hf?5ponse;  The  EPA  disagrees  with 
this  comment  that  the  UAM  modeling 
demonstration  for  DFW  is  flawed.  Due 
to  the  large  number  of  factors  that 
influence  ozone  formation,  the  EPA 
agrees  that  the  UAM  model  cannot 
precisely  predict  the  exact  relationship 
betiiieen  VOC,  NOx,  and  ozone. 
Ho^yever,  if  the  model  performs  within 
certbin  bounds  of  accuracy,  the  EPA 
belipves  that  the  model  can  and  should 
be  used  to  develop  the  attainment 
s'rntegy  since  Congress  clearly  intended 
thai  photochemical  grid  modeling  be 
u-^ed  to  form  the  basis  of  a  control 


strategy  plan.  The  EPA  has  established 
general  criteria  to  evaluate  the  relative 
accuracy  of  a  given  modeling 
demonstration,  and  believes  that  models 
that  meet  those  criteria  are  accurate 
enough  to  form  the  basis  of  the 
attainment  strategy. 

The  EPA's  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model"  generally  requires  that  three 
episodes  with  acceptable  model 
performance  be  used  in  the  attainment 
demonstration.  Because  Texas  had  three 
episodes  which  exhibited  acceptable 
performance,  Texas'  attaiimient 
modeling  is  fully  consistent  with  the 
EPA's  requirements.  In  addition,  the 
EPA's  model  performance  criteria  apply 
to  each  individual  episode  rather  than 
across  episodes.  Therefore,  it  is 
inaccurate  to  conclude  that  the  model 
was  75  percent  accurate  because  only 
three  of  the  four  episodes  exhibited 
acceptable  model  performance. 

The  EPA  disagrees  with  the  comment 
that  the  emissions  inventories  were  too 
inaccurate  to  produce  acceptable 
modeling  results.  The  EPA  evaluated 
the  State's  1990  base  year  emissions 
inventories  and  a  final  approval  was 
published  in  the  FR  on  November  8, 
1994. 

Comment:  One  group  stated  that  NOx 
controls  should  be  required  because 
NOx  emissions  cause  other  adverse 
health  and  environmental  effects 
besides  contributing  to  ozone  formation. 

Response:  The  EPA  agrees  that  high 
NOx  emissions  can  contribute  to  air 
pollution  problems  independent  of  their 
role  in  ozone  formation;  however,  the 
EPA  disagrees  that  the  NOx  controls 
required  under  section  182(0  of  the 
CAA  should  be  implemented  in  the 
DFW  area  regardless  of  their  impact  on 
ozone.  Because  ambient  air  monitoring 
shows  that  the  DFW  area  is  in 
attainment  for  the  nitrogen  dioxide 
NAAQS  standard,  the  EPA  does  not 
believe  that  the  current  level  of  NOx 
emissions  pose  a  public  health  or 
environmental  risk  in  the  DFW  area.  In 
addition,  section  182(0(2)(B)(i) 
specifically  provides  for  an  exemption 
in  cases  where  NOx  emissiorLreductions 
would  not  contribute  to  the  attainment 
of  the  NAAQS  for  ozone  in  the  area.  The 
TNRCC  has  demonstrated  that  the  NOx 
reductions  required  by  section  182(0 
would  be  in  excess  of  the  emission 
reductions  necessary  for  attaining  the 
ozone  NAAQS.  Finally,  for  the  purposes 
of  reducing  acid  rain  deposition,  certain 
NOx  sources  will  still  be  required  to 
reduce  NOx  emissions  under  Title  IV  of 
the  CAA.  For  these  reasons,  the  EPA 
docs  not  believe  that  the  NOx  controls 
required  under  section  182(f)  of  the 
CAA  should  be  implemented  in  the 


DFW  area  regardless  of  their  impact  on 
ozone. 

Comment:  One  group  questioned 
whether  the  current  ozone  standard  of 
120  parts  per  billion  provides  sufficient 
protection  of  public  health. 

Response:  The  EPA  does  not  believe 
that  this  comment  is  relevant  to  this 
rulemaking  action  on  the  section  182(0 
petitions  for  DFW  and  EI  Paso.  The  EPA 
is  cunently  revievi-ing  the  ozone 
primary  and  secondary'  standards  and 
will  address  concerns  over  the  current 
ozone  standard  through  a  separate 
rulemaking  process.  If  the  standard  is 
revised,  the  EPA  will  determine  at  that 
time  what  action  is  appropriate  for 
attainment  SIPs  and  NOx  exemption 
petitions  that  had  previously  been 
approved. 

Comment:  One  group  felt  that  EPA's 
action  to  propose  conditional  approval 
of  the  State's  exemption  petitions 
vdthout  the  attainment  SIPs  was 
premature  and  denied  adequate  public 
input  on  the  issue.  They  commented 
that  EPA  should  wait  until  the  State 
actually  submits  the  attainment  SIPs 
before  making  any  determination  as  to 
the  feasibility  of  the  two  areas  actually 
achieving  the  NAAQS  for  ozone. 

Response:  The  EPA  disagrees  with 
this  comment  for  several  reasons.  The 
EPA  does  not  believe  its  acdon 
proposing  approval  of  the  petitions  was 
premature.  As  explained  in  the  FR 
notice  which  proposed  approval  of  the 
petitions  (see  59  FR  44386),  the 
attainment  demonstrations  rely  on  VOC 
regulations  contained  in  the  15  percent 
RFP  SIPs  which  had  previously  gone 
through  public  comment.  State 
adoption,  and  submission  to  the  EPA. 
For  this  reason,  the  EPA  did  not 
anticipate  that  the  substance  of  the  final 
attainment  demonstration  SIPs  would 
differ  from  what  had  already  been 
submitted  to  the  EPA  by  the  TNRCC  in 
the  section  182(0  exemption  petitions. 
In  addition,  the  EPA  further  explained 
that  the  EPA  would  not  take  final  action 
to  conditionally  approve  the  petitions 
for  each  area  unless  and  until  the  State 
had  submitted  the  attainment 
demonstration  SIPs  to  the  EPA  in 
accordance  with  section  182(c)(2)(.'\)  of 
the  CAA.  Therefore,  the  EPA  has  waited 
until  the  State  submitted  its  attainment 
SIPs  before  making  any  final 
determination. 

The  EPA  believes  the  public  has  had 
adequate  opportunity  for  pablic 
comment.  "The  control  strategies 
contained  in  the  attainment  SIPs  had 
previously  gone  through  public 
comment  and  State  adoption  as  part  of 
the  15  percent  RFP  SIP.  In  addition,  the 
State  proposed  the  attainment  SIPs  on 
July  27, 1994.  The  State's  public 
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comment  period  on  the  attainment  SIPs 
closed  September  2, 1994.  while  the 
comment  period  on  the  EPA's  proposed 
action  to  conditionally  approve  the 
petitions  closed  on  September  28.  1994. 
The  proposed  attainment  SIPs  were 
therefore  available  for  public  review  for 
two  months  prior  to  and  during  the 
EPA's  public  comment  period  on  the 
proposed  action  on  the  petitions. 

Finally,  the  EPA's  action  to  approve 
the  petitions  is  conditioned  upon  the 
EPA  finally  approving  the  modeling 
portion  of  the  attainment  SIPs.  which 
will  provide  another  opportunity  for 
comment  on  the  adequacy  of  the 
attainment  SIPs  as  a  basis  for  the  section 
182(f)  exemptions. 

Comment:  Three  groups  provideda 
generic  comment  arguing  that  NOx 
exemptions  are  provided  for  in  two 
separate  parts  of  the  CAA,  section 
182(b)(1)  and  section  182(f).  Because  the 
NOx  exemption  tests  in  subsections 
182(b)(1)  and  182(f)(1)  include  language 
indicating  that  action  on  such  requests 
should  take  place  "when  [EPA] 
approves  a  plan  or  plan  revision."  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA. 
including  exemption  actions  taken 
under  the  petition  process  established 
by  subsection  182(f)(3),  must  occur 
during  consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  These  commenters  also 
argue  that  even  if  the  petition 
procedures  of  subsection  182(f)(3)  may 
be  used  to  relieve  areas  of  certain  NOx 
requirements,  exemptions  from  the  NOx 
conformity  requirements  must  follow 
the  process  provided  in  subsection 
182(b)(1).  since  this  is  the  only 
provision  explicitly  referenced  by 
section  176(c).  the  CAA's  conformity 
provisions. 

Response:  The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 
considering  exemption  requests  under 
section  182(f),  and  instead  believes  that 
subsections  182(f)(1)  and  182(f)(3) 
provide  independent  procedures  by 
which  the  EPA  may  act  on  NOx 
exemption  requests.  The  language  in 
subsection  182(f)(1).  which  indicates 
that  the  EPA  should  act  "on  NOx 
exemptions  in  conjunction  with  action 
on  a  plan  or  plan  revision,  does  not 
appear  in  subsection  182(f)(3).  And, 
while  subsection  182(f)(3)  references 
subsection  182(f)(1),  the  EPA  believes 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and, 
by  extension,  paragraph  (2)),  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  'personlsl"  (which 


section  302(e)  of  the  CAA  defines  to 
include  States)  may  petition  for  NOx 
exemptions  "at  any  time."  and  requires 
the  EPA  to  make  its  determination 
within  six  months  of  the  petition's 
submission.  These  key  differences  lead 
the  EPA  to  believe  that  Congress 
intended  the  exemption  petition  process 
of  paragraph  (3)  to  be  distinct  and  more 
expeditious  than  the  longer  plan 
revision  process  intended  under 
paragraph  (1). 

The  CAA  requires  conformity  with 
regard  to  federally-supported  NOx- 
generating  activities  in  relevant 
nonattainment  and  maintenance  areas. 
However.  EPA's  conformity  rules 
explicitly  provide  that  these  NOx 
requirements  would  not  apply  if  the 
EP.'\  grants  an  exemption  under  section 
182(f).  In  response  to  the  comment  that 
section  182(b)(1)  should  be  the 
appropriate  vehicle  for  dealing  with 
exemptions  from  the  NOx  requirements 
of  the  conformity  rule,  the  EPA  notes 
that  this  issue  has  previously  been 
raised  in  a  formal  petition  for 
reconsideration  of  the  EPA's  final 
transportation  conformity  rule  and  in 
litigation  pending  before  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
rules.  The  issue,  thus,  is  under 
consideration  within  the  EPA,  but  at 
this  time  remains  unresolved. 
Additionally,  subsection  182(f)(3) 
requires  that  NOx  exemption  petition 
determinations  be  made  by  the  EPA 
within  six  months.  The  EPA  has  stated 
in  previous  guidance  that  it  intends  to 
meet  this  statutory  deadline  as  long  as 
doing  so  is  consistent  with  the  public 
notice  requirements  of  the 
Administrative  Procedures  Act.  Absent 
the  EPA  action  now,  this  deadline,  as  it 
applies  with  respect  to  the  DFW  and  El 
Paso  exemption  requests,  which  were 
submitted  in  June  1994,  would  not  be 
met.  The  EPA,  therefore,  believes  that 
until  a  resolution  of  this  issue  is 
achieved,  the  applicable  rules  governing 
this  issue  are  those  that  appear  in  the 
EPA's  final  conformity  regulations,  and 
the  EPA  remains  bound  by  their  existing 
terms. 

Comment:  Three  groups  provided  a 
generic  comment  on  all  section  182(f) 
actions  that  the  modeling  required  by 
EPA  is  insufficient  to  establish  that  NOx 
reductions  would  not  contribute  to 
attainment  since  only  one  level  of  NOx 
control,  i.e..  "substantial  "  reductions,  is 
required  to  be  analyzed.  They  further 
explained  that  an  area  must  submit  an 
approvable  attainment  plan  before  EPA 
can  know  whether  NOx  reductions  will 
aid  or  undermine  attainment. 


Response:  The  EPA  does  not  believe 
that  this  comment  is  applicable  to  the 
DFW  or  El  Paso  actions  because 
attainment  plans  have  been  submitted 
for  both  areas  in  conjunction  with  the 
section  182(f)  petitions.  The  TNRCC 
based  its  petitions  for  DFW  and  El  Paso 
on  a  demonstration  that  the  NOx 
reductions  would  be  in  excess  of  the 
reductions  necessary  for  attainment.  In 
contrast,  the  above  comment  refers  to 
section  182(f)  petitions  that  are  based  on 
a  demonstration  that  NOx  reductions 
would  not  contribute  to  attainment. 
Such  a  demonstration  requires  that 
various  emission  reduction  scenarios  be 
modeled  which  include  substantial 
reductions  of  NOx- 

As  described  in  Chapter  6  of  the 
EPA's  December  1993  section  182(f) 
guidance,  the  excess  reductions 
demonstration  used  by  the  TNRCC  for 
DFW  and  El  Paso  must  be  tied  to  the 
areas'  attainment  demonstration  SIPs. 
This  test  must  show  that  the  excess 
reductions  are  reductions  in  excess  of 
those  specified  in  the  attainment 
demonstration  required  by  section  182. 
and  either  contained  in  the  approved 
SIP  or  as  adopted  by  the  State  to  meet 
the  section  182  attainment 
demonstration  requirement,  and 
submitted  to  the  EPA  for  approval.  The 
EPA  believes  that  the  more  precise 
modeling  analysis  contained  in  the 
State's  attainment  demonstration  SIP  is 
required  for  the  excess  reduction  test 
because  the  demonstration  must  show 
that  a  specific  portion  of  the  total  area- 
wide  NOx  emissions  is  not  beneficial 
under  one  of  the  three  tests  listed  above. 
The  tie  to  the  attainment  demonstration 
assures  that  an  excess  reductions 
petition  would  not  arbitrarily  be  based 
on  small  emissions  and  would  not 
undermine  the  State's  control  strategy. 

In  addition,  the  EPA's  guidance 
specifies  that  photochemical  grid 
modeling  is  generally  needed  to 
document  cases  where  NOx  reductions 
do  not  contribute  to  attainment  or 
include  excess  reductions.  The  UAM  is 
an  acceptable  model  for  these  purposes. 
The  EPA  guidance  also  states  that 
application  of  UAM  should  be 
consistent  with  techniques  specified  in 
the  EPA  "Guideline  on  Air  Quality 
Models  (Revised)."  Further,  application 
of  UAM  should  also  be  consistent  with 
procedures  contained  in  the  EPA 
"Guidelines  for  Regulatory  Application 
of  the  Urban  Airshed  Model"  (July 
1991), 

Comment:  Three  groups  provided  a 
generic  comment  on  all  section  182(f) 
actions  that  three  years  of  "clean"  data 
fail  to  demonstrate  that  NOx  reductions 
would  not  contribute  to  attainment. 


Response:  The  EPA  does  not  believe 
that  this  comment  is  applicable  to  the 
DFW  and  El  Paso  actions  because 
neither  area  has  based  its  section  182(f) 
petition  on  "clean"  air  monitoring  data. 

Comment:  Three  groups  provided  a 
generic  comment  on  all  section  182(f) 
actions  that  a  waiver  of  NOx  controls  is 
unlawful  if  such  waiver  will  impede 
attainment  and  maintenance  of  the 
ozone  standard  in  separate  downwind 
areas. 

Response:  The  EPA  believes  that, 
while  this  generic  comment  may  be 
applicable  to  proposed  NOx  exemption 
actions  for  other  areas,  it  is  not 
applicable  to  the  DFW  and  El  Paso 
exemption  actions  because  the  EPA  is 
unaware  of,  and  the  comment  itself  does 
not  specify,  any  downwind  area  for 
which  NOx  transport  is  of  concern.  This 
is  unlike  the  case  regarding  comments 
receive'!  by  the  EPA  for  certain  areas  for 
which  NOx  exemptions  are  pending 
such  as  in  Ohio,  for  example,  where  the 
downwind  areas  of  concern  are  clearly 
identified  as  areas  in  the  Northeast 
Ozone  Transport  Region.  It  should  also 
be  noted  that  neither  DFW  nor  El  Paso 
is  located  near  or  within  an  ozone 
transport  region. 

Comment:  Three  groups  provided  a 
generic  comment  on  all  actions 
exempting  areas  from  the  NOx 
requirements  of  the  conformity  rules 
that  such  exemptions  waive  only  the 
requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions, 
not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximum  amount  of  motor  vehicle  NOx 
emissions  allowed  under  the 
transportation  conformity  rules  and, 
similarly,  the  maximum  allowable 
amounts  of  any  such  NOx  emissions 
under  the  general  conformity  rules.  The 
commenters  admit  that,  in  prior 
guidance,  the  EPA  has  acknowledged 
the  need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx.  The 
commenters,  however,  want  the  EPA  to 
•  exphcitly  affirm  this  obligation  in  FR 
actions  on  NOx  e.xemptions  and  to 
avoid  granting  waivers  until  a  budget 
controlling  future  NOx  increases  is  in 
place. 

Response:  In  its  "Conformity;  General 
Preamble  for  Exemption  From  Nitrogen 
Oxides  Provisions,"  59  FR  31238.  31241 
(June  17. 1994).  the  EPA  reiterated  its 
view  that  in  order  to  conform, 
nonattainment  and  maintenance  areas 
must  demonstrate  that  their 
transportation  plans  and  transportation 
improvement  plans  are  consistent  with 
the  motor  vehicle  emissions  budget  for 
NOx  even  where  a  conformity  NOx 


waiver  has  been  granted.  Due  to  a 
drafting  error,  that  view  is  not  reflected 
in  the  current  transportation  conformity 
rules.  As  the  commenters  correctly  note, 
the  EPA  states  in  its  June  17  notice  that 
it  intends  to  remedy  the  problem  by 
amending  the  conformity  rule.  Although 
that  notice  specifically  mentions  only 
requiring  consistency  with  the  approved 
maintenance  plan's  NOx  motor  vehicle 
emissions  budget,  the  EPA  also  intends 
to  require  consistency  with  the 
attainment  demonstration's  NOx  motor 
vehicle  emissions  budget.  The  DFW  and 
El  Paso  exemptions,  however,  were 
submitted  pursuant  to  section  182(f)(3). 
and  the  EPA  does  not  believe  it  is 
appropriate  to  delay  the  statutory 
deadline  for  acting  on  these  petitions 
until  the  conformity  rule  is  amended. 
As  noted  earlier  in  response  to  a 
previous  issue  raised  by  these 
commenters,  this  issue  has  also  been 
raided  in  a  formal  petition  for 
reconsideration  of  the  EPA's  final 
transportation  conformity  rule  and  in 
litigation  pending  before' the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
rules.  This  issue,  thus,  is  under 
consideration  within  the  EPA,  but  at 
this  time  remains  unresolved.  The  EPA, 
therefore,  believes  that  until  a  resolution 
of  this  issue  is  achieved,  the  applicable 
rules  governing  this  issue  are  those  that 
appear  in  the  EPA's  final  conformity 
regulations,  and  the  EPA  remains  bound 
by  their  existing  terms. 

Comment:  Three  groups  provided  a 
generic  comment  on  all  section  182(f) 
actions  that  the  CAA  does  not  authorize 
delaying  implementation  of  NOx 
controls  if  modeling  is  not  complete. 

Response:  The  EPA  does  not  believe 
that  this  comment  is  applicable  to  the 
DFW  or  El  Paso  actions  because 
complete  attainment  modeling  has  been 
submitted  for  both  areas,  as  part  of  the 
attainment  SIPs.  in  conjunction  with  the 
section  182(f)  petitions. 

VI.  Effective  Date 

This  rulemaking  is  effective  as  of 
November  21,  1994.  The  Administrative 
Procedure  Act  (APA)  5  U.S.C.  553(d)(1). 
permits  the  effective  date  of  a 
substantive  rule  to  be  less  than  thirty 
days  after  publication  of  the  rule  if  the 
rule  "relieves  a  restriction."  Since  the 
approval  of  the  section  182(0 
exemptions  for  the  DFW  and  El  Paso 
areas,  is  a  substantive  rule  that  relieves 
the  restrictions  associated  with  the  CAA 
title  I  requirements  to  control  NOx 
emissions,  the  NOx  exemption  approval 
may  be  made  effective  upon  signature 
by  the  EPA  Administrator. 


VII.  Final  Action 

In  this  action,  the  EPA  is 
conditionally  approving '  the  182(f) 
NOx  exemption  petitions  submitted  by 
the  State  of  Texas  for  the  DFW  and  El 
Paso  ozone  nonattainment  areas, 
conditioned  upon  the  EPA  approving 
the  modeling  portion  of  the  attainment 
demonstration  SIPs.  If  the  EPA  proposes 
to  disapprove  the  modeling  portion  of 
the  SIPs.  the  EPA  will  also  propose 
disapproval  of  the  section  182(f)  NOx 
exemption  petitions,  based  on  the  fact 
that  the  technical  basis  for  the 
exemption  is  no  longer  valid.  Upon  final 
disapproval  of  the  modeling  portion  uf 
the  attainment  SIPs.  the  EPA  will  issup 
a  final  disapproval  of  the  section  182(0 
NOx  exemption  petitions  as  well. 

There  are  several  consequences  if  the 
EPA  disapproves  the  section  182(0  NC^x 
exemption  petitions  based  on  the 
conclusion  that  the  attainment  SIPs 
were  not  approved  by  the  EPA.  The 
State  would  be  required  to  submit  NOx 
RACT  rules  and  implement  the  relevant 
NOx  conformity,  NSR.  and  vehicle 
inspection  and  maintenance 
requirements  for  the  DFW  and  El  Paso 
areas.  The  EPA  would  issue  a  finding  of 
nonsubmittal  of  the  NOx  RACT  rules. 
As  provided  under  section  179(a)  of  the 
CAA.  if  the  State  did  not  make  a 
complete  submittal  within  18  months 
after  the  finding  of  failure  to  submit,  the 
EPA  would  be  required  to  imp<jse  the 
requirement  to  provide  two-to-one  NSR 
offsets.  If  the  State  had  not  corrected  its 
deficiency  within  six  months  after 
imposing  the  offset  sanction,  the  EPA 
would  impose  a  second  sanction,  on 
highway  funding.  Any  sanction  the  EPA 
imposes  must  remain  in  pi&ce  until  the 
EPA  determines  that  the  State  has 
corrected  the  deficiency.  In  addition, 
the  finding  of  failure  to  submit  would 
trigger  the  24-month  clock  for  the  EP.^ 
to  impose  a  Federal  Implementation 
Plan  as  required  by  section  110(c)(1)  of 
the  CAA. 

The  EPA  believes  that  all  section 
182(0  exemptions  that  are  approved, 
should  be  approved  only  on  a 
contingent  basis.  As  described  in  the 
EPA's  NOx  Supplement  to  the  General 
Preamble  (57  FR  55628,  November  25, 
1992).  the  EPA  would  rescind  a  NOx 
exemption  in  cases  where  NOx 
reductions  were  later  found  to  be 
beneficial  in  the  area's  attainment  plan. 
That  is.  a  modeling  based  exemption 


'  This  conditional  approval  is  distinct  from  the 
conditional  approval  authority  granted  undpr 
section  110(k)(4).  which  pertains  to  SIP  actions.  As 
discuss<>d  in  the  previously  cited  John  S.  Seitz 
memorandum  dated  May  27,  1994,  concerning  th«? 
EP.\'s  processing  of  section  182(0  petitions,  these 
NOx  exemptions  petitions  are  not  revisions  to  the 
SIP. 
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woxild  last  for  only  as  long  as  the  area's 
modeling  coatinued  to  demonstrate 
attainment  without  the  additional  NOx 
reductions  required  by  section  182(fl. 

If  the  EPA  later  determines  that  NOx 
reductions  are  beneScial  based  on  new 
photochemical  grid  modeling  in  an  area 
initially  exempted,  the  area  would  be 
removed  from  exempt  status  and  would 
be  required  to  adopt  the  NOx  RACT  and 
NSR  rules,  except  to  the  extent  that 
modeling  shows  NOx  reductions  to  be 
"excess  reductions."  In  the  rulemaking 
action  which  removes  the  exempt 
status,  the  EPA  would  specify  a 
schedule  for  States  to  adoptjthe  NOx 
RACT  and  NSR  rules  and  for  sources  to 
rx)raply  with  the  NOx  RACT  emission 
limits. 

The  subsequent  modeling  analyses 
mentioned  above  need  not  be  limited  to 
the  purpose  of  demonstrating 
attainment  in  the  1994  SEP  revisions 
without  the  need  for  NOx  controls 
required  under  section  182(f).  For 
example,  future  modeling  might  also  be 
initiated  to  resolve  issues  related  to 
transport  of  ozone  and  ozone  precxirsors 
into  downwind  nonattainment  areas.  An 
area  might  want  to  consider  a  strategy 
that  phases-in  NOx  reductions  only  after 
certain  VOC  reductions  are 
implemented.  As  improved  emission 
inventories  and  ambient  data  become 
available,  areas  may  choose  to  remodel. 
In  addition,  alternative  control  strategy 
scenarios  might  be  considered  in 
subsequent  modeling  analyses  in  order 
to  improve  the  cost-effectiveness  of  the 
attainment  plan. 

In  summary,  the  EPA  is  conditionally 
approving  the  section  182(f)  exemptions 
for  the  DFW  and  El  Paso  areas, 
conditioned  upon  EPA's  approval  of  the 
modeling  portion  of  the  attainment 
demonstrations  for  these  areas.  These 
exemptions  will  remain  effective  for 
only  as  long  as  modeling  in  each 
nonattainment  area  continues  to  show 
that  NOx  control  activities  would  not  be 
beneficial  in  the  DFW  or  El  Paso 
nonattainment  areas. 

In  addition,  the  State  of  Te.xas  and 
E!'A  have  committed  to  data-gathering 
and  modeling  throughout  the  El  Paso- 
Juarez  air  basin  in  accordance  with 
Annex  V  of  the  La  Paz  Agreement  for 
Environmental  Cooperation  on  the  U.S.- 
Mexico Border.  Once  the  data  are 
collected  and  basin-wide  modeling  is 
concluded,  the  EPA,  the  State  of  Texas, 
and  the  Republic  of  Mexico  can  develop 
a  binational  control  strategy  that  Will 
result  in  improved  air  quality 
throughout  the  airshed.  If  EPA  review  of 
modeling  and  air  quality  data  confirms 
that  NOx  control  requirements  on  local 
U.S.  sources  would  not  be  beneficial, 
the  exemption  would  be  sustained.  In 


contrast,  if  the  EPA  determines  that 
NOx  control  requirements  would  be 
beneficial,  the  exemption  would  be 
rescinded. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  e(  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Approvals  of  NOx  exemption 
petitions  under  section  182(f)  of  the 
CAA  do  not  create  any  new 
requirements  Therefore,  because  the 
Federal  approval  of  the  petitions  does 
not  impose  any  new  requirements.  tKe 
EPA  certifies  that  if  does  not  have  a 
significant  impact  on  affected  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  C\A 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Q.  1976);  42  U.S.C. 
7410  (a)(2)). 

If  the  conditional  approval  is 
converted  to  a  disapproval  based  on  tlie 
State's  failure  to  meet  the  condition 
upon  which  the  approval  is  granted,  it 
will  not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
cnforceability.  Moreover,  the  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  the  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  such 
disapproval  would  not  remove  existing 
State  requirements,  nor  does  It 
substitute  a  new  Federal  requirement. 
Under  section  307(b)(1)  ot  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  U.S.  Court  of 
Appeals  for  the  appropriate  circuit  by 
Januar)'  27. 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 


challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant",  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  It  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  E.xecutive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Volatile  organic 
compounds. 

Dated:  November  21, 1994. 
Carol  Nf.  Browner, 

Administrator. 
40  CFR  part  52  is  amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS — Texas 

2.  Section  52.2308  is  added  to  read  as 
follows: 

§  52^308    Area-wide  nitrogen  oxides  (NOx) 
exemptions. 

(a)  The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
submitted  to  the  EPA  on  )une  17, 1994. 
a  petition  requesting  that  the  Dallas 
ozone  nonattainment  area  be  exempted 
fi-ora  the  NOx  control  requirements  of 
section  182(0  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990.  The  Dallas 
nonattainment  area  consists  of  Dallas, 
Tarrant.  Denton,  and  Collin  counties. 
The  exemption  request  was  based  on  a 
photochemical  grid  modeling  which 
shows  that  the  Dallas  nonattainment 
area  would  attain  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  by  the  CAA  mandated  deadline 
without  the  implementation  of  the 
additional  NOx  controls  required  under 
section  182(f)-  On  November  21.  1994. 
the  EPA  conditionally  approved  this 
exemption  request,  conditioned  upon 
the  EPA  approving  the  modeling  portion 
of  the  Dallas  attainment  dcmon.stration 
SIP. 

(b)  The  TNRCC  submitted  to  the  EPA 
on  June  17.  1994,  a  petition  requesting 
that  the  El  Paso  ozone  nonattainment 
area  be  exempted  from  the  NOx  control 
requirements  of  section  182(0  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
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1990.  The  El  Paso  nonattainment  area 
consists  of  El  Paso  county,  and  shares  a 
common  airshed  with  Juarez,  Mexico. 
The  exemption  request  was  based  on  a 
photochemical  grid  modeling  which 
shows  that  the  El  Paso  nonattainment 
area  would  attain  the  NAAQS  for  ozone 
by  the  CAA  mandated  deadline  without 
the  implementation  of  the  additional 
NOx  controls  required  under  section 
182(0.  but  for  emissions  emanating  from 
Mexico.  On  November  21,  1994,  the 
EPA  conditionally  approved  this 
exemption  request,  conditioned  upon 
the  EPA  approving  the  modeling  portion 
of  the  El  Paso  attainment  demonstration 
SIP. 

IFR  Doc.  94-29195  Filed  11-25-94;  8:45  am] 
BILLING  CODE  6560-60-P 


40  CFR  Part  80 
[AMS-FRL-5113-6] 
RIN  2060-AE60 

Regulation  of  Fuels  and  Fuel 
Additives:  Renewable  Oxygenate 
Requirements  for  Reformulated 
Gasoline 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  judicial  stay 

SUMMARY:  In  the  1990  amendments  to 
the  Clean  Air  Act  (the  Act),  Congress 
required  that  the  Environmental 
Protection  Agency  (EPA)  promulgate 
regulations  requiring  the  sale  of 
reformulated  gasoline  (RFC)  in  certain 
ozone  nonattainment  areas  and 
restricting  the  sale  of  non-reformulated, 
or  conventional,  gasoline.  EPA  issued  a 
final  rule  for  reformulated  and 
conventional  gasoline  on  December  15, 
1993.  On  June  30, 1994,  EPA  revised 
these  regulations  to  require  that  a 
certain  minimum  amount  of  tlie 
oxygenates  used  in  reformulated 
gasoline  be  from  renewable  sources. 
A  petition  to  review  the  renewable 
oxygenate  requirements  was  filed  with 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  and  petitioners 
sought  a  stay  of  the  renewable 
oxygenate  requirements  pending 
judicial  review.  On  September  13,  1994. 
the  court  granted  petitioners'  request 
and  stayed  these  requirements  pending 
review. 

DATES:  Effective  September  13,  1994,  the 
amendments  to  40  CFR  part  80 
published  on  August  2,  1994  (59  FR 
39258)  are  stayed. 

ADDRESSES:  Materials  relevant  to  the 
renewable  oxygenate  final  rule  are 
contained  in  Publid  Docket  A-93-49. 


located  at  Room  M  1500.  Waterside  Mall 
(ground  floor).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460.  Information 
relevant  to  this  rulemaking  may  also  be 
found  in  dockets  A-91-02  and  A-92- 
12,  which  are  hereby  incorporated  by 
reference  into  docket  A-93-49  for  the 
purposes  of  this  rulemaking.  The  docket 
may  be  inspected  from  8  a.m.  until  4 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Marie  Cooney,  Office  of  Mobile  Sources, 
Field  Operations  and  Support  Division, 
Code  6406J,  U.S.EPA,  401  M  Street, 
S.W.,  Washington  D.C.,  20460,  tel.  (202) 
233-9013. 

SUPPLEMENTARY  INFORMATION:  On  June 
30,  1994.  EPA  issued  a  final  rule 
revising  the  regulations  for  the 
reformulated  gasoline  program.'  That 
final  rule  establishes  a  performance 
standard  for  each  refiner  and  importe'r 
of  reformulated  gasoline,  requiring  that 
a  specified  percentage  of  the  oxygen 
content  of  their  reformulated  gasoline  be 
from  renewable  oxygenates.  The 
renewable  oxygenate  requirement  is  to 
be.  phased-in  such  that  15  percent  of  the 
oxygen  content  of  the  reformulated 
gasoline  would  have  to  be  from 
renewable  oxygenates  in  1995, 
increasing  to  30  percent  in  1996.  The 
requirement  was  set  as  an  annual 
average  requirement,  with  provisions  for 
credit  generation  and  transfer  between 
refiners  and  importers. 

On  July  13,  1994  the  American 
Petroleum  Institute  (API)  and  the 
National  Petroleum  Refiners  Association 
(NPRA)  filed  a  petition  for  review  of 
these  requirements  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia,  under  section  307(b)  of  the 
Clean  Air  Act.  API  and  NPRA  v.  EPA. 
No.  94-1502.  Petitioners  subsequently 
filed  a  motion  for  a  stay  pending 
judicial  review,  and  a  motion  for 
summary  reversal  or  in  the  alternative 
for  e.xpedited  consideration  of  the 
petition  for  review. 

On  September  13.  1994  the  court 
granted  petitioners'  motion  for  a  stay 
pending  judicial  review.  At  the  same 
time,  the  court  denied  petitioners' 
motion  for  summary  reversal  and 
expedited  the  schedule  for  judicial 
review.  The  court  set  a  briefing  schedule 
requiring  completion  of  all  briefing  by 
January  12,  1995,  and  directed  that  the 
clerk  set  oral  argument  on  the  first 
available  time  after  that  date. 

Given  the  expedited  schedule  for 
judicial  review,  EPA  believes  that  the 


court  might  issue  a  decision  as  early  as 
the  spring  of  1995,  although  it  could  be 
later.  In  light  of  this  schedule,  and  the 
upcoming  beginning  of  the  reformulated 
gasoline  program,  EPA  believes  it  would 
be  useful  to  provide  certain  basic 
information  for  all  interested  parties. 
First,  it  is  important  to  note  that  the 
judicial  stay  only  affects  that  part  of  the 
reformulated  gasoline  program  relating 
to  the  required  use  of  renewable 
oxygenates.  It  does  not  affect  any  other 
aspect  of  either  the  reformulated 
gasoline  or  conventional  gasoline 
programs.  The  reformulated  gasoline 
regulations  will  go  into  effect  December 
1. 1994,  and  the  conventional  gasoline 
regulations  on  January  1, 1995.  The 
judicial  stay  only  affects  the  regulations 
issued  on  June  30,  1994— all  other 
regulations  for  reformulated  and 
conventional  gasoline  will  go  into  effect 
as  previously  announced. 

Second,  if  EPA's  renewable  oxygenate 
regulations  are  upheld  on  judicial 
review,  EPA  would  expect  to  implement 
the  renewable  oxygenate  program  as 
expeditiously  as  practical.  EPA  would 
tr}'  to  implement  the  program  in  a  way 
that  maximizes  its  benefits,  taking  into 
consideration  various  factors  such  as  the 
benefits  that  would  have  been  achieved 
absent  a  stay,  the  amount  of  renewable 
oxygenates  voluntarily  used  in 
reformulated  gasoline  during  the 
pendency  of  the  stay,  and  other  issues 
relevant  to  implementation  of  the 
program. 

EPA  cannot,  at  this  time,  decide 
exactly  how  it  will  implement  the 
renewable  oxygenate  program  if  it 
prevails  on  judicial  review.  The  limits 
on  EPA's  discretion  and  the 
implementation  options  reasonably 
available  will  depend  in  large  part  on 
the  facts  and  circumstances  then  in 
existence,  as  well  as  the  timing  and 
actual  terms  of  the  court's  decision,  to 
the  extent  it  addresses  implementation 
issues.  However,  to  the  extent  feasible. 
EPA  will  at  that  time  evaluate  various 
options  and  will  seriously  consider 
providing  credits  to  refiners  and 
importers  who  voluntarily  use 
renewable  oxygenates  during  the  term  of 
the  judicial  stay. 

Dated:  November  14.  1994. 

-Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  94-29152  Filed  11-25-94:  8:45  am) 

BILLING  CODE  6S60-$a-P 


'  59  KR  39258  (August  2.  1994). 
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40  CFR  Parts  712  and  716 

[OPPTS-82044;  FRL-4914-5] 

PreNminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 

SUMMARY:  The  Interagency  Testing 
Committee  (ITC)  in  its  34th  Report  to 
EPA  revised  the  Toxic  Substances 
ConU-ol  Act  (TSCA)  Section  4(e)  Priority 
List  by  recommending  for  health  effects 
testing  ethyl  tert-butyl  ether  (ETBE) 
(CAS  No.  637-92-3)  and  tert-amyl 
methyl  ether  (TAME)  (CAS  No.  994-05- 
8).  The  ITC  recommendations  must  be 
given  priority  consideration  by  EPA  in 
promulgating  test  rules.  EPA  is  adding 
these  two  chemical  substances  to  two 
model  information-gathering  rules:  the 
TSCA  Section  8(a)  Preliminary' 
Assessment  Information  Rule  (PAIR) 
and  the  TSCA  Section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  Tliese 
model  rules  will  require:  Manufacturers 
cuid  importers  of  the  substances 
identified  herein  to  report  certain 
production,  use.  and  exposure-related 
information,  and  manufacturers, 
importers,  and  processors  of  the  listed 
substances  to  report  unpublished  health 
and  safety  data  to  EPA. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  December  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St..  SVV..  Km.  E-543. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This  rule 
adds  ETBE  and  TAME  to  the  PAIR  and 
tlie  section  8(d)  Heahh  and  Safety  Data 
Reporting  Rule.  Manufacturers, 
importers,  and  processors  of  these 
chemicals  will  be  required  to  report 
unpublished  health  and  safety  data,  and 
manufacturers  and  importers  will  be 
required  to  report  end  use.  exposure, 
and  production  volume  data  to  EPA. 
Because  the  ITC  has  expressed  no  need 
for  ecological  effects  information  for  the 
substances  being  added  to  the  section 
8(d)  rule  via  this  action.  EPA  is  not 
niquiring  the  reporting  of  these  data  for 
the  subject  substances  under  the  section 
8(d)  rule. 

I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
Ei'A  chemic:al  substances  and  mixtures 


(chemicals)  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time,  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Register  its 
reasons  for  not  doing  so. 

On  May  17, 1994,  EPA  aimounced  the 
receipt  of  the  34th  Report  of  the  ITC. 
and  it  was  then  published  in  the 
Federal  Register  of  July  13. 1994  (59  PR 
35720).  The  34th  Report  revises  the 
Committee's  priority  list  of  chemicals  by 
recommending  ETBE  and  TAME  to  the 
section  4(e)  priority  list. 

This  rule  adds  ETBE  and  TAME  to  die 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  These  two 
rules  are  model  information  gathering 
rules  which  assist  the  ITC  in  making 
testing  recommendations  and  aid  EPA 
in  responding  to  the  ITC 
recommendations. 

EPA  issued  the  PAIR  under  section 
8(a)  of  TSCA  (15  U.S.C.  2607(a)),  and  it 
is  codified  at  40  CFR  part  712.  This 
model  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufacturers  and 
importers  are  required  to  submit  a  one- 
time report  on  general  volume,  end  use, 
and  exposure-related  information  using 
the  Preliminary  Assessment  Information 
Manufactiu^r's  Report  (EPA' Form  7710- 
35). 

EPA  uses  this  model  section  8(a)  rule 
to  gather  current  information  on 
chemicals  of  concern  quickly.  EPA 
issued  the  model  Health  and  Safety  Data 
Reporting  Rule  under  section  8(d)  of 
TSCA  (15  U.S.C.  2607(d)).  and  it  is 
codified  at  40  CFR  part  716.  The  section 
8(d)  model  rule  requires  past,  current, 
and  prospective  manufactiuers, 
importers,  and  processors  of  listed 
chemicals  to  submit  to  EPA  copies  and 
lists  of  unpublished  health  and  safety 
studies  on  the  listed  chemicals  that  they 
manufacture,  import,  or  process.  These 
studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSC.^  sections  4. 
5.  6.  8,  and  9. 

Thfise  model  rules  provitle  for  the 
automatic  addition  of  ITC  priority  list 
chemicals.  Whenever  EPA  announces 
the  receipt  of  an  ITC  report,  EPA  may. 
at  the  same  time  without  further  notice 
and  comment,  amend  the  two  model 
information-gathering  rules  by  adding 
the  recommended  chemicals.  The 
amendment  adding  these  chemicals  to 
the  P.MR  and  the  Health  and  5>afety  Data 


Reporting  Rule  becomes  effective  30 
days  after  publication  in  the  Federal 
Register. 

The  reporting  of  ecological  effects 
data  will  not  be  required  for  ETBE  and 
TAME  under  the  section  8(d)  rule. 
Because  no  member  of  the  ITC  has 
expressed  a  need  for  these  data.  EP.A 
believes  there  is  no  need  to  collect  this 
information  at  this  time. 

n.  Chemicals  To  Be  Added 

In  its  34di  Report  to  EPA.  the  ITC 
recommended  ETBE  and  TAME  for 
health  effects  testing.  EPA  is  adding 
these  two  chemical  substances  to  the 
PAIR  and  the  section  8(d)  H»';ilth  and 
Safety  Data  Reporting  Rule.  Thn  use  of 
ETBE  and  TAME  to  augment  or 
substitute  for  methyl  tert-butvl  ether 
(MTBE)  (CAS  No.  1634-04-4)  as  fuel 
oxj'genates  and  the  need  for  health 
effects  data  for  ETBE  and  TAME  are  of 
concern  to  EPA  and  the  ITC.  For  these 
reasons,  EPA  is  adding  ETBE  and  T.^ME 
to  the  section  8(d)  rule  to  obtain  data  to 
support  EPA's  ongoing  assessments  of 
the  potential  hazards/risks  povsed  by 
these  two  substances. 

Manufacturers,  importers,  and 
processors  of  the  two  substances  being 
listed  on  the  8(d)  rule  by  this  action  will 
not  be  required  to  report  ecological 
effects  data  under  the  B(d)  rule  for  those 
substances. 

III.  Reporting  Requirements 

A.  Preliminar\'  Asse<ismtint  Information 
Rule 

All  persons  who  manufactunrd  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  fiscal  year  nuisf 
submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  {EV.\ 
Form  No.  7710-35)  for  each 
manufacturing  or  importing  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
February  27,  1995.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EP.\ 
may  be  able  to  submit  a  copy  of  the 
original  Report  to  EPA  or  to  notify  EP.\ 
by  letter  of  their  desire  to  have  this 
voluntary  submission  accepted  in  lieu 
of  a  current  data  submission.  SfKi 
§  712.30(a)(3). 

Details  of  the  reporting  requirements, 
the  basis  for  exemptions,  and  a  facsimile 
of  the  reporting  form,  are  provided  in  40 
CFR  part  712.  Copies  of  the  form  are 
available  from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listini 
under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to 
EPA:  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to 
manufdcture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to 
EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  af^er  the  date  the 
substance  is  listed  and  is  conducted  by 
or  far  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of 
completion  date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  JA  copy  of  each  health  and  safety 
studv  which  is  in  their  possession  ai  the 
time|they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  )A  list  of  health  and  safety  studios 
known  to  them  but  not  in  their 
possession  at  the  time  thoy  propose  to 
maniifucture,  import,  or  process  the 
listed  substance. 

c.  A  li.sf  of  health  and  safety  studies 
that  fcre  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
prsictfiK  the  listed  substance,  and  are 
l)fin$  conducted  by  or  for  them. 

d.  ,\  list  of  each  health  and  safety 
study  thnt  is  initiated  after  the  time  they 
[ir,,pi,.f>  to  manufacture,  import,  or 

1       '"-  the  listed  substance,  and  is 
( (  piiutod  by  or  for  thorn. 

c.  A  ropy  of  each  health  and  safety 
St  jiiy  that  was  previously  listed  as 
oiijoing  or  subsequently  initiated  and  is 
iKnv  (omplole — regardless  of  the 
(dir.j.-letion  date. 


The  bulk  of  reporting  is  required  at 
the  time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  The  remaining  reporting 
requirements,  specifically  categories 
2(d),  2(e),  and  3,  continue  prospectively. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  Federal  Register  of 
September  15, 1986  (51  FR  32720).  Also 
found  there  are  explanations  of  the 
reporting  exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 

TSCA  Ekjcument  Processing  Center 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460,  ATTN;  (insert  either  PAIR  or 
8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to  EPA  in  detail  the  reasons  for 
that  belief.  EPA,  in  its  discretion,  may 
remove  the  substance  from  this  rule  for 
good  cause  (40  CFR  712.30  and 
716.105).  When  withdrawing  a 
substance  from  the  rule,  EPA  will  issue 
a  rule  amendment  for  publication  in  the 
Federal  Register. 

IV.  Release  of  Aggregate  Data 

• 

EPA  will  follow  procedures  for  the 
release  of  aggregate  statistics  as 
prescribed  in  the  Federal  Register 
notice  of  June  13,  1983  (48  FR  27041). 
Included  in  the  notice  are  procedures 
for  requesting  exemptions  from  the 
release  of  aggregate  data.  Exemption 
requests  concerning  the  release  of 
aggregate  data  on  any  chemical 
substance  must  be  received  by  EPA  no 
later  than  February  27,  1995. 

V.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  P.MK  reporting  cost 
of  this  rule  is  $14,072.  To  calculate  this 
figure,  EPA  used  information  from  a 
variety  of  published  sources  as  well  as 
information  from  OPPTS's  Risk 
Management  1  (RMl)  reports  on  similar 
chemicals  to  generate  a  list  of  five  firms 
that  manufacture  and/or  import  iUlu  \wo 
chemicals  at  a  total  of  eight  sites.  The 
published  sources  used  include:  SRI 
International's  Directory  of  Chi:mical 
Producers,  Chemical  Economics 
Handbook,  and  Specialty  Chemicals: 


other  multi-client  studies;  the  US. 
International  Trade  Commission's 
Synthetic  Organic  Chemicals;  and 
company  product  literature.  An 
unknown  number  of  the  businesses 
affected  by  the  addition  of  the  chemicals 
to  the  Priority  List  may  qualify  as  a 
small  business  as  defined  i:,  40  C  FR 
712.25(c).  However,  for  this  analysis  it 
is  assumed  that  all  firms  identified  will 
report.  Therefore,  EPA  expects  five 
firms  to  generate  a  total  of  eight  reports 
(some  sites  produce  both  of  the 
chemicals). 

Reporting  CkMts  (dollars) 

(a)  8  reports  estimated  at  $924  per  report 
=  $7,392 

(b)  8  sites  at  $835  per  site  =  $6,680 
Total  Cost  =  $14,072 

Mean  cost  per  site  =  $14,072/8  sites  = 

$1,759 

Mean  cost  per  firm  =  $14,072/5  firms  - 

$2,814 

Mean  cost  per  report  =  $14,072/8 

reports  =  $1,759 

Reporting  Burden  (hours) 

(a)  Rule  familiarization:  18  hours/site  x 
8  sites  =  144 

(b)  Reporting:  16  hours/report  x  8 
reports  =  128 

Total  burden  hours  =  272 

Average  burden  per  site  =  272  hours/8 

sites  =  34 

Average  burden  per  finn  =  272  hours/ 

5  firms  =  55 

Average  burden  per  firm  =  272  hours/ 

8  reports  =  34 

EPA  Costs  (dollara) 
Processing  cost  =  8  reports  x  $95/report 
=  $760 

B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting  costs 
for  establishing  section  8(d)  reporting 
requirements  for  the  two  chemicals  will 
be  $10.3.'53.  This  cost  estimate  is  high 
because  the  Agency  is  uncertain  about 
the  likely  number  of  respondents  to  the 
rule.  Although  EPA  has  used  the  best 
available  data  to  make  its  economic 
projections,  much  of  the  information  is 
based  upon  the  1986  TSCA  Inventory 
Update  and  secondary  information  from 
industry  sources.  Therei.jre,  EPA  tends 
to  overestimate  rather  than 
underestimate  reporting  bu.'^den 

The  estimated  reporting  cost',  are 
broken  down  as  follows; 


Initial  corporate  review 

Site  identification 

File  searches  at  site 

Photocopying  existing  studies 

Title  listing 

Managerial  review  lor  CBI 

Reporting  on  newly-initiated  stud- 
ies 


S  2  080 

1248 

2.829 

428 

129 

2.565 

54.52 
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Submission$  after  initial  reporting 

period 
Total 


970.80 
$  10.353 


Reporting  Burden  (hours) 

(a)  Initial  review:  2  hours/firm  x  15 
firms  =  30  hrs 

(b)  Reporting:  10.26  hours/firm  x  15 
firms  =  154  hrs 

Total  reporting  burden  hours  =  184  hrs 

VI.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPPTS-82044).  All  of  these 
documents  are  available  to  the  public  in 
the  TSCA  Nonconfidential  Information 
Center  (NCIC).  formerly  the  TSCA 
Public  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  NCIC  is  located  at 
EPA  Headquarters.  Rm.  NE-B607.  401 
M  St..  SVV..  Washington,  DC  20460. 

1.  This  final  rule. 

2.  The  economic  analysis  for  this  rule. 

3.  The  Thirty-fourth  Report  of  the  ITC. 

V'll.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  regulator>' 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 


adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  heahh  or  safety,  or  State,  local  or 
tribal  governments  of  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary'  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  use.  3501  et  seq  and 
have  been  assigned  OMB  control 
numbers  2070-0054  for  PAIR  reporting 
and  2070-0004  for  TSCA  section  8(d) 
reporting. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  34  hours  for  P.MR  per  response 
and  8.2  hours  for  section  8(d).  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gatherirtg  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 


Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2131, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington.  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Health  and  safety 
data.  Reporting  and  recordkeepir.g 
requirements. 

Dated:  November  8. 1994. 
Charles  M.  Auer, 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  71 2— [AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authorit)-:  15  U.S.C  2607(a) 

b.  Section  712.30(w)  is  amended  by 
adding  in  CAS  number  sequence  two 
chemicals  to  the  list  to  read  as  follows: 

§  71 2.30    Chemical  lists  and  reporting 
periods. 

«        *        *        *        * 

(w)  *     •     • 


CAS  No 


Substance 


Effective  date  Reporting  date 


637-92-3 
994-05-3 


EtiTyl  lert-butyl  ettier 
Tert-amyl  methyl  etfier 


12/28/94 


12/28/94 


2'27/95 


212719b 


PART  716— [AMENOEDJ 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 


Authorit>-:  15  U  S.C.  2607(d). 

b.  Section  716.120(a)  is  amended  by 
adding  in  CAS  number  sequence  two 
chemicals  to  the  list  to  read  as  follows; 


§716.120    Substances  and  listed  mixtures 
to  which  this  subpart  applies. 


(a) 


CAS  No. 


Sut)stance 


Special  exemptions  Effective  date 


Sunset  date 


Ki-92-3 

994-05-8 


EtfiyMert-butyl  ether  §  716.20(b)(3)  applies 

*  • 

Tert-amyl  methyl  ether       §  716.20(b)(3)  applies 


12/28/94 

12/28'04 

• 

12/28/94 

12/2a'04 

• 

• 

[FR  Doc.  94-29148  Filed  11-25-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
(Docket  No.  FEMA-71 17] 

Changes  In  Flood  Elevation  _ 

Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
yeer)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SVV, 
Washington,  DC  20472.  (202)  646-2756. 


SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualifv  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Envircnmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulator^'  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classifict  'ion 

This  proposed  rule  is  not  a  significant 
regulatorv'  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory- 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  poUcies  that 
have  federahsm  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(1j)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65-[AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  Pt  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
-3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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Dates  and  name  of  news- 

Chief executive  officer 

Effective  date 

Commu- 

State and  county 

Location 

paper  where  notice  was 
published 

of  community 

of  rrxxjification 

nity  No. 

Alaska;  Unofganized 

Municipality  of  Anchor- 

July 11,  1994,  July  18, 

Hon.  Tom  Fink.  Mayor.  Municipal- 

June 17.  1994 

020005 

bofoogh. 

age. 

1994.  Alaska  Journal  of 
Commerce. 

ity    of    Anchorage,    P.O.    Box 
196650,  Anchorage,  AK  99519- 
6650 
Hon.  Joel  Keller,  Mayor,  City  of 

Califonnia:  Contra 

City  of  Antioch  

Sept.  22.  1994,  Sept  29. 

Sept.  9.  1994  . 

060026 

Costa. 

1994.  Ledger-Post  Dis- 
patch. 

Antioch.  P.O.  Box  130,  Antioch, 
CA  94509. 

Cotofado:  El  Paso' 

City  of  Colorado 

Aug.  4,  1994.  Aug.  11. 

Hon.  Robert  Isaac,  Mayor,  City  of 

July  1.  1994    .. 

080050 

Springs. 

1994,  Gazette  Tele- 
graph. 

Cotorado     Springs,     P.O.     Box 
1575,    Colorado    Springs,    CO 
80901-1575. 

Coiorado:  El  Paso  

City  of  Cotorado 

Sept.  8.  1994.  Sept.  15. 

Hon.  Robert  Isaac,  Mayor,  City  of 

Aug.  24.  1994 

080060 

Spnngs. 

1994  Gazette  Telegraph. 

Colorado     Spnngs,     P.O.     Box 
1575,    Colorado    Springs,    CO 
80901-1575. 

- 

Colofado;  Douglas 

UnifKorporated  areas  .. 

Sept.  14.  1994,  Sept.  21. 
1994  Daily  News-Press. 

Ms.    M.    Michae*    Cooke,    Ctiair- 
person,  Douglas  County  Board 
of    ConwTHSSioners,    101    Third 
Street,  Castle  Rock.  CO  80104. 

Aug.  29,  1994 

080049 

Colorado:  El  Paso  

Unincorporated  areas  .. 

Sept.  8.  1994,  Sept.  15, 
1994.  Gazette  Tele- 
graph. 

Hon.  Jen  Howells,  Chairperson.  El 
Paso  County  Board  of  Commis- 
sioners, 27  East  Vermijo,  Colo- 
rado Springs,  CO  80903. 

Aug.  24.  1994 

080059 

Colorado:  Boulder  

City  of  Longrhont 

Oct.  6,  1994.  Oct  13, 
1994,  Lortgmont  Times 
Call. 

Hon.  Leona  Stoecker,  Mayor,  City 
of    LongnrHjnt,    829    Panorama 
Circle,  CO  80501. 

Sept  1,  1994  . 

080027 

CoJorado:  Douglas 

Town  of  Parker 

Sept  14.  1994,  Sept  21. 
1994,  Da/7y  News-Press. 

Hon.  Greg  Lopez.  Mayor,  Town  of 

Aug.  29,  1994 

080310 

Parker,  20120  East  Main  Street 

Parker.  CO  80134. 

Hawaii:  Maui 

Unincorporated  areas  .. 

Sept  13,  1994.  Sept.  20. 

Hon.  Linda  Crockett  Lingle.  Mayor, 

Aug.  22,  1994 

150003 

1994,  Maui  News. 

County  of  Maui,  200  South  High 
Street.  Wailuku,  Maui,  HI  96793. 

Idaho:  Ada  

Unincorporated  areas  .. 

Sept.  22,  1994,  Sept.  29, 

Hon.   Vern   Bisterfeldt,   Chairman, 

Sept  15,  1994 

160001 

1994,  Valley  News. 

Ada  County  Board  of  Commis- 
sioners. 650  Main  Street.  Boise, 

ID  83702. 

Idaho'  Ada       

City  of  Meridian  

Sept.  22,  1994.  Sept.  29. 

Hon.  Grant  P.   K.ngsford.  Mayor, 

Sept.  15.  1994 

160180 

1994.  Valley  News. 

City  of  MerkJian,  33  East  Idaho 
Avenue,  Meridian.  ID  83642. 

Nevada*  Washoe 

City  of  Reno  

Sept.  6,  1994.  Sept.  13, 

Hon.  Pete  Slerrazza.  Mayor.  City 

Aug.  16,  1994 

320020 

1994,  Reno  Gazette 

of  Reno.  P.O.  Box  1900.  Reno. 

Journal. 

NV  89505. 

Nevada:  Washoe 

Unincorporated  areas  .. 

Sept  6.  1994.  Sept  13, 

Hon.  Diane  Cornwall.  Chairperson. 

Aug.  16,  1994 

320019 

- 

1 994.  Reno  Gazette 
Journal. 

Washoe  County  Board  of  Com- 
missioners.   P.O.    Box     11130. 
Reno.  NV  89520, 

Oklahoma.  Muskogee  . 

City  of  Muskogee    

Sept.  9,  1994,  Sept.  16, 
1994,  Muskogee  Daily 
Phoenix. 

Hon.  Kathy  Hewitt.  Mayor.  City  of 
Muskogee.     P.O.     Box     1927. 
Muskogee.  OK  74402. 

Aug.  15,  1994 

400125 

Oklahoma:  Muskogee  . 

Unincorporated  areas  . 

Sept  9,  1994.  Sept.  16. 
1994,  Muskogee  Daily 
Phoenix. 

Hon.     Gene     BuHard.     Chairman. 
Muskogee     County     Board     of 
Commissioners.  P.O   Box  2307. 
Muskogee,  OK  74401. 

Aug.  15,  1994 

400491 

Texas:  Tarrant 

City  of  Colleyville 

Septs.  1994.  Sept  15, 
1994,  Colleyville  News 

Hon.  Cheryl  Feigel.  Mayor,  City  of 
Colleyville,      P.O.      Box      185. 

Aug.  18.  1994 

480590 

and  Times. 

Colleyville.  TX  76034. 

, 

Texas:  Montgomery 

Citv  of  Conroe    

Sept.  23.  1994.  Sept  30. 

Hon.  Carter  Moore.  Mayor,  City  of 

Sept  6.  1994 

480484 

1994.  Conroe  Courier 

Conroe.  P.O  Box  3065,  Conroe. 

TX  77305. 

Texas;  El  Paso 

City  of  El  Paso  

Aug.  5.  1994.  Aug.  12. 
1994,  Gazette  Tele- 
graph. 

Hon.  Larry  Francis.  Mayor.  City  of 
El    Paso,    Two    Civic    Center 
Plaza,  El  Paso,  TX  79901-1196. 

June  23.  1994 

480214 

Texas;  Tarrant 

City  of  Fort  Worth 

Sept.  23.  1994.  Sept.  30. 
1994.  Fort  Worth  Star 
Telegram. 

Hon.  Kay  Granger,  Mayor.  City  of 
Fort  Worth.  1000  Throckmorton 
Street,  Fort  Worth.  TX  76102- 
6311. 

Sept.  6.  1994  . 

480596 
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State  and  county 


Jeotas:  Harris 


Texas:  Collin 


Location 


Unincorporated  areas 


City  of  Piano 


Dates  and  nan>e  of  news- 
paper wfiere  notice  was 
put><ished 


Sept  1.  1994,  Sept.  8, 
1994,  Houston  Chronicle. 


Sept  7,  1994,  Sept  14, 
1994,  Dallas  Morning 
News. 


Chief  executive  officer 
of  community 


Hon.  Jon  Lindsay,  Harris  County 
Judge,  Ninth  Fkx>r  Courtroom. 
1001  Preston,  Surte  911,  Hous- 
ton TX  77002. 

Hoa  James  N.  Muns.  Mayor,  City 
of  Piano,  P.O.  Box  860358, 
Piano,  TX  75086. 


Effective  date 
of  modificatkin 


Aug.  15.  1994 


Aug.  5,  1994  .. 


Commu- 
nity No. 


480287 


480856 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  November  21, 1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[PR  Dot.  94-29221  Filed  11-25-94;  8:45  am] 
BILUNQ  CODE  6718-03-P 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  shdw  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NEIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW, 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 


base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(fl  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 


Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367,. 
3CFR,  1979Comp..p.  376.     - 

§87.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  ol  floodrng  and  ocaton 


•Oeoin  11 

led 

aoov« 

f.at-oo 
.0  lee( 
(NGVD) 


O'Oc 


CALIFORNIA 

West  Sacramento  (City),  Volo  County 
(FEMA  Docket  No.  7063) 

Sacramento  River 
Approximately  36.000  feel  dowmstream 

of  Tower  Bridge 

Approximately  26.000  leet  downstream 

of  Tower  Bridge 

Approximately  13.500  feel  downstream 

of  Tower  Bridge _ 

Approximately  4,000  leet  upstream  ol 

Tower  Bridge 

Approximalety   1,500  leet  downstream 

of  Interstate  80 

Deep  Ponding:  Approximately  V500  feet 
north  ol  the  intersection  of  Enterprise 

Boulevard  and  Lake  Road 

Volo  Bypas  (Toe  Dram):  Approximalety 
3.500  feet  downstream  of  interstate 
Highway  Sa'Interslate  Highway  40  ._ 


■28 
•29 

•30 
•31 
•31 

•27 

•27 


60722    Federal  Register  /  Vol.  59.  No.  227  /  Monday.  November  28.  1994  /  Rules  and  Regulations 


Sc»>«»  o»  fiooOng  ano  "ocato" 

tee» 
atx}v« 
oround 

•Elevation 

irteet 

INGVD) 

Maps  are  availabt*  for  inspection  at  the 

Department  of  Put)lic  Works.  CoiiMitu- 
nlty    Devetopment    Department.    1951 
Scum  Rivef  Road.  West  Sacramento. 
Calitofma. 

WASHINGTON 

Normandy  Park  (City).  King  County 
(FEMA  Oocfcst  No.  7088) 

Miller  Creek 
At  the  pfivate  drive  located  approxn 

•9 

AtSW  175tti  Place 

•16 

Source  o<  tiooding  ard  wcator 


Approximately  120  feet  downstream  of 
the    Sewage    Plant    North    Access 

Road _ 

Maps  are  avaNable  for  inspection  at  the 
Department  of  Planning.  801  Southwest 
174th  Street.  Normandy  ParV.  Washing- 
ton. 

Seatac  (City).  King  County  (FEMA 
Ooclcet  No.  7088) 

At  the  culvert  inlet  tust  upstream  o)  Des 
Momes  Way  

Just  upstream  of  South  106th  Street  .... 

At  12th  Avenue  South  extended,  at 
Lake  Reta  Oetentk)n  Pono  Ouiiet 


•Oepin  ft 
aoove 

Q'Ound. 

•tieva«'0^ 
(NGVO) 


So»,r;e  ot  fioodif>g  ano  tocatio^ 


•44 


At  l^e  Reta  Detention  Pond 

Maps  are  available  for  inspection  at  the 
Department  of  PutMic  Wofks.  19215 
28th  Avenue  South.  Seatac.  Washing- 
ton. 


tOeolMn 

ictet 

above 

O'Ouna 

•EievatKy 

in  teei 

1^JGVD) 


•274 


•204 
•247 

•266 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  November  21.  1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[PR  Doc.  94-29219  Filed  11-25-94;  8:4i  ,i:n\ 
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Tre  section  of  the  FEDERAL  REQSTER 
contains  notices  to  the  putttc  of  the  proposed 
issuance  of  wtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 

13  CfR  Part  130 

Small  Business  Developfnent  Centers 

agency:  Small  Business  Administration. 
A£riON:  Proposed  rule.. 

SUMMARY:  The  Small  Business 
Administration  (SBAJ  is  proposing 
rt-gulations  governing  the  Small 
Business  Development  Center  (SBDC) 
I'mgram.  Since  the  enactment  of  Pub.  L. 
9&-302  and  the  establishment  of  the 
pttjgram  in  1980.  the  program  has  been 
operating  under  direct  statutory' 
iiuthority,  without  regulations.  The  SEA 
is  proposing  these  regulations  to 
establish  a  framework  for  effective  and 
efficient  operation  of  the  program. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  28. 
HW4, 

ADDRESSES:  Comments  should  be 
subiniited  to:  Johnnie  L.  Albertson. 
Associate  Administrator  for  Small 
Business  Development  Centers  (AA/ 
SBDCs).  U.S.  Small  Business 
Administration,  409  Third  Street.  SW. 
Fifth  Floor.  Washington.  DC  20416. 
FOR  FURTHER  INfORMATtON  CONTACT: 
Hardy  Patten,  Program  Manager,  (202> 
20.5-6766. 

SUPPLEMENTARY  INFORMATION:  The  SBDC 
Program,  originally  established  in  1980. 
is  administered  pursuant  to  Section  21 
of  the  Small  Business  Act,  15  U.S.C. 
648.  The  SBDC  program  creates  a 
partiiership  between  the  SBA  and 
organizations  operating  the  SBDC 
networks.  Together  they  provide 
business  development  and  technical 
assistance  to  small  businesses  in  order 
to  promote  growth,  expansion, 
innovation,  increased  productivity,  and 
management  improvement.  The  SBDC 
program  has  been  operating  under  direct 
statutory  authority  without  regulations. 
The  SBA  is  proposing  these  regulations 
to  establish  a  framework  for  effective 
and  efficient  operatioa  of  the  program. 
Many  of  the  provisions  set  forth  in  this 
proposed  rule  have  arisen  from 


legislation.  Others  codif\'  current 
procedures  utilized  since  the  inception 
of  the  program. 

Section-by-Section  Analysis 

Proposed  §  130.100  would  serve  as 
tlio  introduction,  establishing  the 
overall  objective  of  the  SBDC  program  to 
create  a  broader-based  system  of 
assistance  for  the  small  business 
community,  and  defining  the 
relationship  between  the  SBA  and  the 
organizations  operating  the  SBDC 
networks,  known  as  recipient 
organizations.  The  program  operates 
under  the  general  management  and 
oversight  of  the  SBA.  with  recognition 
that  a  partnership  exists  between  the 
SBA  and  the  recipient  organization  for 
the  provision  of  assistance  to  the  small 
business  community.  That  assistance  is 
delivered  to  the  small  business 
community  pursuant  to  a  Cooperative 
Agreement  negotiated  between  the  SBA 
and  the  organization  operating  the 
SBDC  network. 

Proposed  §  130.110  would  provide 
definitions  of  terms  relevant  to  the 
SBDC  program. 

Proposed  §  130.200  would  set  forth 
those  entities  which,  by  statute,  are 
eligible  to  enter  into  a  Cooperative 
Agreement  with  the  SBA  for  the 
purpose  of  establishing  or  continuing 
the  operation  of  an  SBDC  network. 

Proposed  §  130.310  would  provide 
thiU  the  area  of  service  for  any  SBDC 
network  is  the  state  or  portion  of  a  state 
in  which  it  is  located.  When  more  than 
one  SBDC  network  is  to  be  located  in  a 
given  state,  the  AA/SBDCs  shall 
determine  the  general  geographic  ar«as 
to  be  ser^'ed  by  each  SBDC  network  in 
that  state. 

Proposed  §  130.320  would  discuss  the 
location  of  participants  in  the  SBDC 
network,  and  proposed  §  130.330  would 
set  forth  the  operating  requirements  for 
the  SBDC  network. 

Proposed  §  130.340  would  provide  for 
the  establishment  of  State  and  National 
Advisory  Boards  to  advise,  counsel,  and 
confer  with  SBDC  directors  and  the  AA/ 
SBDCs  on  matters  pertaining  to  the 
operation  of  SBDC  networks  and  the 
national  SBDC  program. 

Proposed  §  130.350  would  describe 
the  services  to  be  provided  by  SBDC 
networks  to  ensure  convenient  access 
and  effective  service  to  small 
businesses,  including  specializtxl 
services  such  as  international  trade 
assistance,  rural  development. 
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procurement  assistance,  capital 
formation  and  technical  assistance.  It 
would  also  place  certain  restrictions  on 
SBDC  assistance.  SBDCs  would  be 
prohibited  from  making  loans,  sen-icing 
loans  or  making  credit  decisions.  SBDCs 
would  also  be  prohibited  from  making 
credit  recommendations,  unless 
authorized  to  do  so  by  the 
Administrator,  or  his  or  her  designee. 
Proposed  §  130.360  would  set  forth 
policy  development  responsibilities  of 
the  SBA  and  performance 
implementation  responsibilities  of  the 
SBDC  Director. 

Proposed  §  130.400  would  describe 
the  application  process  for  both  new 
and  continuing  applicants.  Pursuant  to 
§  130.410.  a  new  applicant  organization 
would  be  required  to  submit  an  original 
and  two  copies  of  its  application  to  the 
SBA  District  Office  covering  the 
geographic  area  in  which  the  applicant 
organization  proposes  to  provide 
services. 

Additionally,  in  order  to  insure 
consistency  with  the  current  state  plan 
approved  by  SBA,  an  application  for 
initial  funding  would  be  required  to 
include  a  letter  firem  the  Governor,  or 
his  or  her  designee,  of  the  State  in 
which  the  applicant  organization  will 
operate,  or  other  evidence  that  it  is  not 
inconsistent  with  such  plan.  No  such 
requirement  would  be  imposed  on 
subsequent  applications  from  current 
operating  SBDC  organizations. 

The  section  would  further  set  forth 
the  information  to  be  contained  in  the 
application. 

Proposed  §  130.420  would  set  forth 
annual  application  procedures  for 
apphcants  continuing  in  the  program. 
These  would  be  set  forth  in  the  annual 
Program  Announcement,  along  n-ith  the 
due  date  for  submission  of  continuing 
applications. 

Section  130.430  would  set  forth  the 
three  possible  decisions  in  the 
application  process,  approval, 
conditional  approval  or  rejection.  The 
section  would  further  describe  the  right 
of  the  SBA.  in  the  event  of  a  conditional 
approval,  to  conditionally  fund  a 
recipient  organization  for  one  or  more 
specified  periods  not  exceeding  one 
Budget  period. 

Proposed  §  130.440  would  set  forth 
the  manner  by  which  the  maximum 
amount  of  a  grant  is  determined,  as  well 
as  the  significant  factors  to  oe 
considered  in  the  allocation  of  natifwial 
SBDC  hmds. 
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Proposed  §  130.450  would  delineate 
the  requirements  concerning  Matching 
Funds.  This  section  would  explain  that 
a  recipient  organization  must  provide 
total  Matching  Funds  equal  to  the  total 
amount  of  the  SBDC  grant  and  all 
amendments  or  modifications  thereto. 
The  section  would  further  detail 
responsibilities  for  identification  of  all 
sources  of  Matching  Funds,  including 
cash  and  cash  accounts,  and  set  forth 
types  of  sources  which  may  not  be  used 
as  sources  of  Matching  Funds.  The 
section  would  finally  describe  the  ways 
that  overmatched  amounts  (Matching 
Funds  which  exceed  the  required  equal 
match]  mav  be  utilized  by  the  SBDC. 

Proposed  §  130.460  would  delineate 
the  inforniation  to  be  included  in  the 
proposal  and  in  the  budget  justification 
portion  of  an  application.  The  section 
would  include  descriptions  of  important 
concepts  and  principles  required  to  be 
addressed  by  the  applicant  in  the 
proposed  budget,  including  the 
percentage  of  federal  dollars  which 
must  be  allocated  to  Direct  costs  of 
program  delivery,  the  inclusion  of 
separate  budgets  and  hidirect  cost  base 
and  rate  agreements  for  the  Lead  Center 
and  all  SBDC  service  providers, 
principles  for  determining  allowable 
costs  and  expenses,  limitations  on  the 
use  of  federal  dollars  for  lobbying 
activities,  salary  guidelines  for  SBDC 
Directors,  subcenter  Directors  and  staff 
members  and  guidelines  for 
transportation  and  travel  expenses.  With 
respect  to  Indirect  cost  base  rates,  the 
section  would  provide  that  the  service 
provider's  predetermined  rate  from 
prior  federal  activity  would  be  used, 
and,  in  the  event  a  service  provider  does 
not  already  have  a  predetermined  rate  as 
a  result  of  dealings  with  another  federal 
agency,  the  manner  in  which  the  rate 
shall  be  negotiated. 

Proposed  §  130.470  would  describe 
the  activities  and  services  for  which  an 
SBDC  may  v;harge  a  fee. 

Proposed  §  130.480  would  provide 
that  program  income  must  be  utilized  to 
accomplish  program  objectives  artd 
would  include  directions  concerning 
reporting  requirements  and  limitations 
on  the  use  of  program  income  for 
Matching  Funds  contributions. 

Section  130.500  would  provide  that 
federal  dollars  are  transferred  to  the 
SBDC  through  the  SBA  internal  "Letter 
of  Credit  Replacement  System",  and 
would  set  forth  the  standard  forms  to  be 
utilized  to  draw  down  funds  and  to 
report  drawdowns  and  cash  transactions 
to  the  SBA. 

Proposed  §  130.600  would  describe 
the  Cooperative  Agreement  entered  into 
between  the  recipient  organization  and 
the  SBA,  as  well  as  the  procedures 


established  to  resolve  Disputes  and 
Conflicts. 

Section  130.610  would  des<;;ribe  the 
general  terms  to  be  included  in  the 
Cooperative  Agreement. 

Section  130.620  would  provide  the 
procedure  for  amending  or  revising  a 
Cooperative  Agreement  due  to  changes 
in  the  scope,  work  or  funding  of  an 
SBDC  during  the  budget  year,  and 
would  set  forth  those  changes  which 
require  an  amendment.  The  section 
would  further  set  forth  those  revisions 
or  changes  which  do  not  require  an 
amendment  to  the  Cooperative 
Agreement,  such  as  budget  revisions  or 
reallocations  of  funds  in  accordance 
with  applicable  OMB  circa  id  rs. 

Proposed  §§  130.630, 130.640  and 
130.650  would  respectively  set  forth 
Dispute  resolution  procedures,  Conflict 
resolution  procedures  and  the  non- 
renewal procedure  to  be  utilized  by  SBA 
in  the  event  of  non-performance  or  poor 
performance  on  the  part  of  an  SBDC. 

Proposed  §  130.700  would  explain  the 
grounds  and  procedures  for  suspending 
or  terminating  a  recipient  organization. 
After  the  SBA  has  entered  into  a 
Cooperative  Agreement  with  a  recipient 
organization,  the  SBA  would  not 
suspend  or  terminate  any  such 
agreement  unless  the  SBA  provides  the 
recipient  organization  with  written 
notification  setting  forth  the  reasons  for 
the  proposed  action  and  affording  the 
recipient  organization  an  opportunity 
for  a  hearing,  appeal,  or  other 
administrative  proceeding  under  the 
provisions  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553  et  seq. 

The  general  procedures  that  would  be 
applicable  are  contained  in  13  CFR 
143.43  and  143.44,  Enforcement  and 
Termination  for  Convenience.  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  and  in  OMB 
Circular  A-110,  Attachment  L. 
Suspension  and  Termination 
Procedures  for  Grants  and  Agreements 
with  Institutions  of  Higher  Education. 
Hospitals,  and  other  Nonprofit 
Organizations.  Uniform  Administrative 
Requirements. 

Proposed  §  130.800  would  explain 
that  the  SBA  would  have  the  authority 
to  review  and  oversee  the  Cooperative 
Agreement  and  ongoing  operations  of 
the  SBDC  network.  In  addition,  the  SBA 
would  have  the  authority  to  make 
programmatic  and  financial  review 
visits  to  Lead  Centers  and  SBDC  service 
providers  to  analyze  and  assess  training, 
counseling  and  any  other  SBDC  related 
activities.  Furthermore,  an  on-site 
evaluation  of  an  SBDC  network  would 
be  conducted  by  the  SBA,  with  SBDC 
participation,  as  required  by  law. 


Additionally,  this  section  would 
provide  that  the  recordkeeping 
requirements  of  the  SBDC  network  shall 
be  as  set  forth  in  OMB  Circulars  A-128 
and  A-133. 

Proposed  §  130.830  would  also  state 
that  all  audits  are  to  be  conducted  in 
accordance  with  provisions  governing 
audits  contained  in  applicable  OMB 
Circulars. 

Compliance  With  Executive  Orders 
12612, 12778  and  12866;  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.;  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
ch.  35 

The  SBA  certifies  that  this  proposed 
rule,  if  promulgated  in  final,  would  not 
be  considered  a  significant  rule  within 
the  meaning  of  Executive  Order  12866 
because  it  would  not  have  an  annual 
economic  effect  in  excess  of  $100 
million,  result  in  a  major  increase  in 
costs  for  individuals  or  governments,  or 
have  a  significant  adverse  effect  on 
competition.  The  SBA  has  made  this 
determination  based  upon  the  fact  that 
this  proposed  rule  would  establish 
regulations  which  conform  to  the 
existing  parameters  under  which  the 
program  is  already  functioning.  Further 
pursuant  to  Public  Law  103-121,  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  the  Related 
Agencies  Appropriations  Act  of  1994. 
the  total  amount  of  funds  designated  for 
the  SBDC  Program  is  571,266.000. 

For  purposes  of  Executive  Order 
12612,  the  SBA  certifies  that  this 
proposed  rule  would  have  federalism 
implications.  As  such,  the  SBA  offers 
the  following  Federalism  Assessment. 

This  proposed  rule  would  implement 
Section  21  of  the  Small  Business  Act,  15 
U.S.C.  648,  and  is  designed  to  allow  the 
States  participating  in  the  SBDC 
Program  maximum  policymaking  and 
administrative  discretion  within  the 
requirements  of  the  law  and  sound 
program  management.  In  formulating 
and  implementing  the  policies 
governing  the  SBDC  Program  set  forth  in 
this  proposed  rule,  the  SBA  has 
encouraged  the  State  participants  to 
develop  their  own  methods  of  achieving 
program  objectives  and  has  refi^ined,  to 
the  maximum  extent  practicable,  from 
establishing  uniform  national 
requirements  for  the  program. 

For  purposes  of  Executive  Order 
12778,  the  SBA  certifies  that  this 
proposed  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
Order. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  the  SBA  certifies  that 
this  proposed  rule,  if  promulgated  in 
final,  would  not  have  a  significant 
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oc«  II  lomic  effect  on  a  substantial  number 
of  soiali  entities  for  the  same  reason  that 
it  i ;  not  a  significant  rule. 

For  purposes  of  the  Paperwork 
Rcfiuction  Act.  the  SBA  certifies  that 
thi};  proposed  rule,  if  promulgated  in 
final,  would  impose  no  new  reporting  or 
rerprd keeping  requirements.  This 
proposed  rule  does,  however,  todifj-,  at 
§^  130.800  through  130.830,  paperwork 
requirements  previously  cleared  by  the 
Office  of  Management  and  Budget  under 
OMB  control  numbers  3245-0075  (SBA 
Form  20,  National  Training  Participant 
I-.\  aluation  Questiormairc);  3245-0090 
(SI1.\  I»roject  Officer's  Checklist  utilized 
in  monitoring  Uie  SBIDC);  3245-0091 
(SBA  Form  641.  Request  for  Counselling 
Sewices):  3245-0108  (SBA  Form  1062. 
Mm^agement  Assistance  Control  Record 
utilized  by  the  counsellor  for  each  client 
as  a  running  record  of  counselling 
activity):  3245-0123  (SBA  Form  888. 
Mdjwgement  Training  Form  completed 
as  a  summarj-  of  a  training  event);  3245- 
0Hj9  (Standard  Forms  269  and  272. 
financial  reporting  forms  completed  by 
the  SBDC);  3245-0183  (SBA  Form  1419. 
coviiiselling  evaluation  form  completed 
hy  the  client);  and  3245-0221  (SBA 
Forrn  1496,  utilized  in  the  SBDC  on-site 
review  process) 

List  of  Subjects  in  13  CFR  Part  130 

Business  development.  Small 
businesses.  Small  Business 
D»v»M()pinent  Center  (SBDC).  Technical 
•^^is"  ince. 

For  the  reasons  set  out  above,  Title  13 
of  Code  of  Federal  Regulations.  Chapter 
1  is  proposed  to  be  amended  by  adding 
a  new  Part  130  as  follows: 

PART  130— SMALL  BUSINESS 
DEVELOPMENT  CENTERS 


5«. 
I.JO 

noJ 


no 


in) 


JOO    Introduction 
^10    Ut-rinitions. 
130  300    Entities  eligible  to  establish  an 
3BDC  network, 

JOO    Small  Business  Development 
[Centers  (SBDCsl-  IRe^erved] 
1 JO.  110    Area  of  service. 

120    Location  of  lead  center  and  SBDC 
st!r\'ice  providers. 
nO.TlO    Operating  requirements. 
1 104140    SBDC  Advison,'  Boards. 
1  W.jiSO    SBDC  s*T\ir*»s  and  restrictions  on 

sjunite. 
13().pJ60    Specific  program  responsibilities. 
Application  procedure.  IReserv-edl 
New  applications. 
Continuing  applications. 
Application  decisions. 
Maximum  amount  of  graiU. 
Matching  funds. 
Proposal  preparation — Budgpt 
justification 
1  i(J.470    Fees. 
l.!U4K0    Program  income. 
1  !()  r.oo    Funding,  IReservedl 


130.1P0 
130.1110 
130]C0 
130.1130 
130.4fM) 

no.wso 

130  460 


13()..=»10    Transfer  of  funds. 

130.600    Cooperative  agreement.  (Reser\'edl 

130.610    Gti-ieral  terms. 

130.620    .\ineudraents  and  revisions  to 
cooperative  agreement. 

130.630    Dispute  resolution  proceduits. 

130.640    Conflict  resolution  procedures. 

1 30.650    Non-renewal  procedures  for  non- 
performance. 

1 30.700    Suspension  and  termination  causes 
and  procedures. 

130.800    Oversight  of  the  SBDC  program. 
1  Reserved] 

130.810    SBA  review  authority. 

1 30. 820    Recordkeeping  requiremeuts- 

130.830    Audits  and  investigations. 
Authority:  .Sections  5(b)  (6)  and  (21)  of  the 

Small  Business  Act.  as  amended.  15  U.S.C. 

634(bl(6)  and  648;  Pub.  L.  101-515.  101  Stat 

2101:  Pub.  L.  101-574.  104  St.il.  2814:  Pub. 

L.  102-366.  106  Stat.  986:  and  Pub.  L  102- 

305.  106  Stat.  1828. 

§130.100    Introduction. 

(a)  Obfectivfs.  (1)  The  overall 
objective  of  the  SBDC  program  is  to 
create  a  broad-based  system  of 
assistance  for  the  small  business 
community.  To  accomplish  these 
objectives.  SBDCs  link  resources  of  the 
Federal.  State  and  local  governments 
with  the  resources  of  the  educational 
community  and  the  private  sector  to 
meet,  the  specialized  and  complex  needs 
of  the  small  business  community. 

(2)  SBDCs  are  intended  to  be 
responsive  to  local  needs  in  providing 
assistance  to  the  small  business 
community  as  mutually  identified  bv 
the  SB.\  Project  Officer  and  the  SBDC 
Diredor. 

(b)  Overview.  The  SBDC  program  shall 
hv  under  the  general  management  and 
oversight  of  the  SBA.  However,  in 
keeping  with  the  legislative  authority 
for  the  SBDC  program,  the  SBA 
recognizes  that  a  partnership  exists 
between  the  SBA  and  the  recipient 
organization  for  the  deliverv-  of 
assistance  to  the  small  business 
community.  Services  shall  be  provided 
pursuant  to  a  Cooperative  Agreement. 
The  SBA  shall  also  consult  vvith  SBDC 
Directors  and  recognized  organizations 
representing  SBDCs  in  the  formulation 
of  the  armual  Program  Announcement 
and  the  development  of  other  program 
guidelines. 

(c)  Incorporation  of  amended 
references.  All  references  in  these 
regulations  to  OMB  Circulars,  Standard 
Operating  Procedures,  other  SBA 
regulations,  and  other  sources  of  SBA 
policy  guidance  are  intended  to 
incorporate  all  ensuing  changes  or 
amendments  to  such  sources. 

§130.110    Definitions. 

(a)  Applicant  organization:  The 
eligible  entity  under  §  130.200  which 


applies  for  Federal  furxding  to  operate 
an  SBDC  net^vork. 

(b)  Budget  period:  The  12-month 
period  in  which  expenditure  obligations 
are  incurred  by  a  SBDC.  This  period 
must  coincide  with  either  the  calendar 
year  or  the  Federal  fiscal  year. 

(c)  Cash  match:  Non-Federal  funds 
allocated  specifically  to  the  operation  of 
the  SBDC  network  equaling  no  less  than 
fifty  percent  of  the  Federal  contribution. 
Cash  Match  includes  Direct  costs 
committed  by  the  applicant  or  recipient 
organization  and  SBDC  service 
providers,  to  the  extent  that  such  costs 
are  committed  as  part  of  the  specific 
line  item  Direct  costs  verified  bv  their 
certifying  representative  prior  to 
funding.  As  an  example.  Cash  Match 
would  include  non-Federal  salaries  and 
fringe  benefits  paid  to  employees  of  the 
SBDC.  Cash  Match  does  not  include: 

(1)  Funds  contributed  ft-om  othor 
Federal  sources; 

(2)  Program  income  or  fees  collected 
from  small  businesses  receiving 
assistance:  or 

(3)  Indirect  costs,  overhead  costs  or 
in-kind  contributions. 

(d)  Cognizant  agency:  The  Federal 
agenc)-.  other  than  the  SBA,  which  has 
established  an  indirect  cost  rate  for 
budgetary  and  funding  purposes  for  a 
recipient  organization  or  sponsoring 
SBDC  organization.  Normally,  this  is  the 
agency  from  which  the  organization  has 
its  largest  grant  or  receives  its  greatest 
amount  of  Federal  fimding.  Once 
established  for  an  organization,  its 
Indirect  cost  rate  is  universal 
throughout  the  Federal  government. 

(e)  Conflict:  For  purposes  of  this  part. 
Conflict  means  all  programmatic 
disagreements,  whether  pre  or  post 
award,  between  an  applicant  or 
recipient  organization  and  the  SBA. 

(f)  Cooperatr\-e  agreement:  The  legal 
instrument  pursuant  to  the  terms  of 
which  the  SB.A  awards  Federal  funds  lo. 
recipient  organization^  and  recipient 
organizations  provide  ser\  ices  to  the 
small  business  community.  Cooperative 
agreements  are  used  because  there  is 
substantial  involvement  between  the 
funding  agenc\-  and  the  recipient 
organizations.  It  is  also  known  at  times 
as  a  Notice  of  Award. 

(g)  Cosponsorship:  A 
"Cosponsorship"  as  defined  in  and 

governed  by  §  8(b)(1)(A)  of  the  Small 
Business  Act.  15  U.S.C.  637(b)(1)(A). 
and  SBA's  Standard  Operating 
Procedures. 

(h)  Counseling:  Individual  advice, 
guidance  or  instruction  given  to  a" 
person  or  entity  concerning  the 
formation,  management,  financing  and 
operation  of  small  business  enterprises. 
Counseling  may  be  provided  by 
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different  modes  of  transmission, 
including  face-to-face,  electronic  media, 
publications  and  video. 

(i)  Direct  costs:  "Direct  costs"  as 
denned  in  Office  of  Management  and 
Budget  (0MB)  Circular  A-21,  A-«7  or 
A-122,  as  appropriate.  Under  these 
Circulars,  SBDC  recipient  organizations 
are  required  to  allocate  at  least  80 
percent  of  the  Federal  funds  provided 
through  the  Cooperative  Agreement  to 
the  Direct  costs  of  program  delivery. 

(j)  Dispute:  For  purposes  of  this  part, 
Dispute  means  any  financial 
disagreement  arising  between  a 
recipient  organization  and  the  SEA. 

(kj  Full-time  employee:  An  employee 
of  the  recipient  organization  who  is 
assigned  to  the  SBDC  and  who  performs 
work  for  it  during  the  full  customary 
work  week  of  the  recipient  organization.' 

(1)  Grants/cooperative  agreement 
appeals  committee:  The  SBA  committee 
responsible  for,  among  other  things, 
resolving  appeals  arising  from  disputes 
between  an  applicant  or  recipient 
organization  and  the  SBA.  The 
membership  of  the  Committee  and  its 
Chairperson  are  designated  by  the  SBA 
Adnunistrator. 

(m)  Grants  management  specialist:  An 
individual  in  the  SBA's  Central  Office 
designated  by  the  SBA  Administrator  to 
be  responsible  for  the  financial  review, 
negotiation,  award,  and  administration 
of  one  or  more  SBDC  Cooperative 
Agreements. 

(n)  Host:  See  "Recipient 
Organization". 

(o)  Indirect  costs:  "Indirect  costs"  as 
defined  in  Office  of  Management  and 
Budget  (OMB)  Circular  A-21,  A-87.  or 
A-122,  as  appropriate. 

(p)  In-kina  contributions:  Property, 
facilities,  services  or  other  non- 
monelar)'  contributions  from  non- 
Federal  sources.  Some  examples  of  in- 
kind  contributions  are  donated  printing, 
supplies,  or  the  value  of  volunteer 
services  (except  that  SCORE  ser\'ices 
cannot  be  used  as  in-kind  match).  See 
OMB  Circular  A-67,  A-102,  or  A-110, 
as  aopropriate. 

(q)  Key  SBDC  employee:  Any 
employee  in  the  SBDC  network  having 
managerial  or  budgetary  control  over  the 
activities  of  the  Lead  Center  or  its  SBDC 
service  providers. 

(r)  Lead  Center:  The  entity  of  the 
SBDC  network  which  administers  and 
operates  the  SBEKi:  network.  The  Lead 
Center  may  also  provide  assistance 
directly  to  the  small  business 
community. 

(s)  Lobbying:  As  applied  to  the 
recipient  organization  of  a  Federal  grant, 
loan,  or  cooperative  agreement, 
"lobbying"  shall  have  the  meaning 
given  in  OMB  Circulars  A-21.  A-87  and 


A-122.  and  Pub.  L.  101-121,  section 
319. 

(t)  Matching  funds:  The  statutorily 
required  amount  of  non-Federal 
contribution  to  SBDC  project  costs.  In 
the  SBDC  program,  this  required 
amount  is  equal  to  the  Federal 
contribution.  At  least  50%  of  the 
statutorily  required  matching  funds 
must  be  provided  in  the  form  of  Cash 
Match.  The  remaining  50%  of  the 
statutorily  required  matching  funds  may 
be  provided  through  any  allowable 
combination  of  additional  cash,  in-kind 
contributions,  or  indirect  costs.  Any 
non-Federal  contributions  in  excess  of 
the  statutorily  required  amount  are 
considered  Overmatched  Amoimts.  No 
portion  of  the  matching  funds  may  be 
from  Federal  sources  or  be  program 
income  or  fees  collected  from  clients  or 
attendees. 

(u)  Notice  of  award:  See  "Cooperative 
agreement". 

(v)  Overmatched  amount:  That 
amount  of  indirect,  in-kind  or  cash 
contributions  by  the  recipient 
organization  or  by  a  third  party  to  the 
recipient  organization  which  exceeds 
the  statutorily  required  non-Federal 
contribution. 

(w)  Part-time  employee:  An  employee 
of  the  recipient  organization  who  is 
assigned  to  and  who  performs  work  for 
the  SBDC  for  less  than  the  full 
customary  work  week  of  the  recipient 
organization. 

(x)  Program  announcement:  The 
SBA's  annual  publication  of  items 
which  an  applicant  organization  must 
address  in  its  application  in  order  to  be 
considered  for  SBDC  funding  by  the 
SBA. 

(y)  Program  income:  Income  earned  or 
received  by  the  SBDC  recipient 
organization  or  SBDC  subrecipient  from 
any  SBDC  supported  activity  as  defined 
in  Attachment  D  of  OMB  Circular  A- 
100  and  Attachment  E  of  OMB  Circular 
A-102. 

(z)  Program  manager:  An  individual 
in  the  SBA's  Central  Office  designated 
by  the  AA/SBDC  to  oversee  the 
operations  of  one  or  more  SBDCs. 

(aa)  Project  officer:  An  individual 
designated  by  the  AA/SBDCs  who 
negotiates  the  annual  Cooperative 
Agreement  and  monitors  the  ongoing 
operations  of  an  SBDC. 

(bb)  Project  period:  The  period  of  time 
in  which  an  SBDC  actively  participates 
with  the  SBA  in  providing  assistance  to 
the  small  business  community  served  by 
the  SBDC.  A  project  period  begins  on 
the  day  of  award  and  normally 
continues  over  a  number  of  budget 
periods,  in  twelve  (12)  month 
increments. 
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(cc)  Proposal:  The  wn"itten  submission 
by  a  proposed  or  existing  SBDC 
explaining  its  projected  SBDC  activities 
for  an  upcoming  budget  period  and 
requesting  that  the  Small  Business 
Administration  provide  funding  for  use 
in  its  operations. 

(dd)  Recipient  organization:  After 
funding  is  approved  and  the  applicant 
enters  into  a  Cooperative  Agreement 
with  the  SBA.  the  applicant 
organization  becomes  the  recipient 
organization.  The  recipient  organization 
receives  the  Federal  funds  and  is 
responsible  for  establishing  the  Lead 
Center.  The  recipient  organization  is 
also  at  times  referred  to  as  the  Host. 

(ee)  SBDC:  An  abbreviated  name  for  a 
Small  Business  Development  Center 
network,  created  pursuant  to  §  21  of  the 
Small  Business  Act,  15  U.S.C.  648. 

(ff)  SBDC  Director:  The  full-time 
senior  manager  designated  by  each 
recipient  organization  and  approved  by 
the  SBA. 

(gg)  SBDC  network:  The  combination 
of  the  Lead  Center  or  recipient 
organization,  extension  offices,  satellite 
locations,  subcenters,  and  any  other 
directly  affiliated  entity  officially 
authorized  to  perform  SBDC  services. 
An  SBDC  network  may  be  statewide  or. 
in  states  having  more  than  one  recipient 
organization,  may  be  regional. 

(hh)  SBDC  service  providers:  The  term 
used  to  describe  all  SBDC  network 
participants.  This  term  would  include 
extension  offices,  satellite  locations, 
subcenters,  and  any  other  directly 
affiliated  entity  officially  authorized  to 
perform  SBDC  services  as  part  of  the 
SBDC  network. 

(ii)  Sponsoring  SBDC  organizations: 
Organizations  or  entities  which  sponsor 
SBDC  service  providers  as  part  of  the 
SBDC  network  under  a  contract  or 
agreement  with  the  recipient 
organization. 

(jj)  Training:  The  process  of  teaching 
individuals  or  entities  in  group  sessions 
concerning  the  formation,  management, 
financing  and  operation  of  small 
business  enterprises.  Training  methods 
may  include  in-person  group  sessions  or 
other  communication  modes  including 
teleconferences,  videos,  publications 
and  electronic  media. 

(kk)  Working  days:  All  days  except 
Saturdays.  Sundays  and  those  holidays 
designated  in  a  Cooperative  Agreement. 

§  130.200    Entities  eligible  to  establish  an 
SBDC  network. 

(a)  The  following  entities  are  eligible 
to  enter  into  a  Cooperative  Agreement 
with  the  Small  Business  Administration 
for  the  purpose  of  establishing  the 
operation  of  an  SBDC  network: 


(1)  Any  public  or  private  institution  of 
higher  education; 

(2)  Any  land-grant  college  or 
university; 

(3)  .Any  college  or  school  of  business, 
engineering,  commerce  or  agriculture; 

(4)  Any  community  or  junior  college; 
or 

(5)  Any  entity  formed  by  two  or  more 
of  the  above  entities. 

(b)  In  addition  to  the  entities  shown 
ill  subparagraph  (a)  of  this  sectipn.  any 
entity  which  was  operating  as  a 
rvcipifint  organization  as  of  December 
31 ,  1990,  is  eligible  to  continue  to  ser\e 
i.i  d  recipient  organization. 

h]  Other  SBDC  service  providers  are 
n  )t  required  to  meet  the  eligibility 
r*  quirements  of  a  recipient  organization. 
However,  the  recipient  organization 
shall  primarily  utilize  institutions  of 
higher  education  to  provide  services  to 
the  small  business  community. 

§  130.300    Small  Business  Development 
Centers  {SBDCs).  (Reserved] 

§130.310    Area  of  service. 

(ji)  Generally,  the  area  of  service  for 
a:iy  recipient  organization  shall  be  the 
S'.dte  in  which  it  is  located.  In 
exceptional  circumstances,  more  than 
one  recipient  organization  may  be 
located  in  any  State  in  which  the  AA/ 
SBDCs  determines  it  is  necessary  or 
beneficial  to  effectively  implement  the 
program  and  to  provide  services  to  all 
interested  small  businesses. 

(b)  Where  more  than  one  recipient 
orpiinization  is  to  be  located  in  a  given 
State,  the  A.\/SBDCs  shall  determine  in 
writing  the  general  geographic  areas  to 
be  served  by  each  recipient  organization 
in  that  State.  Such  determination  shall 
be  consistent  with  the  State  plan.  Each 
recipient  organization  shall  provide 
assistance  and  services  to  those  small 
businesses  of  the  State  located  in  the 
general  area  to  which  it  is  assigned. 

§  1 30.3?0    Location  of  Lead  Centers  and 
SO  DC  service  providers. 

(a)  The  facilities  and  staff  of  each 
Ltaad  Center  and  SBDC  service  provider 
shall  be  located  so  as  to  provide 
maximum  accessibility  and  benefits  to 
the  small  businesses  which  the  SBDC 
i:H\\  ork  is  intended  to  serve. 

(b)  Lead  Centers  and  SBDC  service 
providers  should  be  organized  and 
located  to  serve  the  needs  of  the  small 
business  community  of  the  service  area. 

(c)  The  locations  of  the  Lead  Center 
and  the  SBDC  service  providers  will  be 
reviewed  as  a  part  of  the  application 
review  process  for  each  budget  period. 
Addresses  and  telephone  numbers  of 
e.xisting  or  new  locations  shall  be  noted 
in  the  annual  application  proposal. 


(d)  A  reqiifest  for  approval  of  any 
SBDC  service  provider  not  in  the 
application  proposal  which  is  to  be 
funded  in  whole  or  in  part  by  Federal 
funds  must  be  submitted  as  an 
amendment  to  the  Cooperative 
Agreement  to  the  appropriate  SBA 
district  office,  and  shall  be  processed 
according  to  the  procedures  used  for 
approving  amendments  to  applications. 

§130.330    Operating  Requirements. 

(a)  The  Lead  Center  shall  operate  as 
an  independent  entity  within  the  state 
or  regional  sponsoring  organization. 

(b)  The  Lead  Center  shall  have  a  full- 
time  staff,  including  a  full-ti.me  SBDC 
Director. 

(c)  The  Lead  Center  and  other  SBDC 
service  providers  shall  have  a  conflict  of 
interest  policy  applicable  to  their  SBDC 
consultants,  employees,  instructors  and  " 
volunteers. 

(d)  One-to-One  counseling  shall  be 
provided  to  small  businesses  without 
charge. 

(e)  Training  courses  that  respond  to 
the  needs  of  the  small  business 
community  shall  be  provided 
throughout  the  geographical  area 
serviced  by  the  SBDC  network. 

(f)  The  Lead  Center  is  responsible  for 
the  overall  management  and 
coordination  of  the  SBDC  network.  The 
administrative  services  the  Lead  Centers 
are  required  to  provide  include,  but  are 
not  limited  to>  program  development, 
program  management,  financial 
management,  reports  management, 
promotion  and  public  relations, 
program  assessment  and  evaluation,  and 
internal  quality  control. 

(g)  The  SBDC  network  shall  extenc^its 
service  to  the  public  on  a 
nondiscriminatory  basis  in  accordance 
with  13  CFR  parts  112.  113  and  117  of 
the  Regulations  issued  by  the  SBA.  13 
CFR  partsll2,113  and  117  require  that 
no  person  shall  be  excluded  on  the 
grounds  of  age,  color,  handicap,  marital 
status,  national  origin,  race,  religion  or 
sex  from  participation  in,  be  denied  the 
benefits  of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  recipient 
organization  received  Federal  financial 
assistance  from  the  SBA. 

(h)  The  Lead  Center  shall  be  open  to 
the  public  twelve  months  each  year, 
operating  on  a  40  hour  week  basis  or 
during  the  normal  business  hours  of  the 
recipient  organization.  Anticipated 
closures  for  holidays  and  other 
organizational  shutdowns  shall  be 
included  in  the  annual  application 
submitted  by  the  SBDC.  Emergency 
closures  shall  be  reported  to  the  SBA 
Project  Officer  as  soon  as  is  feasible. 
Other  SBDC  service  providers  shall 


operate  during  the  normal  business 
hours  of  their  sponsoring  SBDC 
organizations. 

§130.340    SBDC  Advisory  Boards. 

(a)  State/Regional  Advisory  Boards. 
(1)  The  Lead  Center  shall  establish  an 
advisory  board  to  advise,  counsel,  and 
confer  with  the  SBDC  Director  on 
matters  pertaining  to  the  operation  of 
the  SBDC  network. 

(2)  The  advisory  board  shall  be 
referred  to  as  a  State  SBDC  Advisory 
Board  in  a  State  having  only  one 
recipient  organization. 

(3)  The  advisory  board  shall  be 
referred  to  as  a  Regional  SBDC  Advisor>- 
Board  in  a  State  ul\  .ng  more  than  one 
recipient  organization. 

(b)  These  boards  sn:.!l  represent  the 
entire  ser\ice  area  and  shall  include, 
among  others,  small  business  owners. 

(c)  New  Lead  Centers  are  required  to 
establish  a  State  or  Regional  SBIX: 
Advisory  Board  no  later  than  the  second 
budget  period. 

(d)  A  State  or  Regional  SBDC 
Advisory  Board  member  may  also  be  a 
member  of  the  National  SBCiC  .Advisory 
Board. 

(e)  Travel  of  Advisor}'  Board 
Members.  Travel  of  any  Board  member 
for  official  Board  activities  may  be  paid 
for  out  of  the  SBDC's  budgeted  funds. 

(f)  National  SBDC  Advisory  Board.  (1) 
The  SBA  shall  establish  a  National 
SBDC  Advisory  Board  consisting  of  nine 
members  who  are  not  part  of  the  Federal 
workforce,  appointed  by  the  SB.\ 
Administrator.  Three  members  of  the 
National  SBDC  Board  shall  be  from 
universities  or  their  affiliates  and  six 
shall  be  from  small  businesses  or 
associations  representing  small 
businesses.  All  Board  members  serve 
three  year  terms.  Terms  are  staggered 
with  three  Board  members  appointed 
each  year.  The  Administrator  may  also 
appoint  successors  to  fill  unexpired 
terms. 

(2)  The  National  SBDC  Advisory- 
Board  shall  elect  a  Chairman  and  shall 
advise,  counsel,  and  confer  with  the 
SB.-K's  AA/SBDCs  on  policy  matters 
pertaining  to  the  operation  of  the  SBDC 
program.  The  Board  shall  meet,  with  the 
AA/SBDCs,  at  least  semiannually  at  the 
call  of  the  Chairman. 

§  1 30.350    SBDC  Services  and  Restrictions 
on  Service. 

(a)  General.  The  SBDC  network  shall 
maximize  accessibility  to  small 
businesses  by  providing  extension 
services  and  utilizing  satellite  locations 
when  necessary.  To  the  extent  possible, 
the  SBDC  shall  make  full  use  of  other 
Federal,  State,  and  local  government 
programs  that  are  concerned  with  aiding 
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small  business.  Under  the  direction  and 
administration  of  the  SBDC  Director,  the 
SBDC  network  shall  provide: 

(1)  Access  to  business  analysts  to 
counsel,  assist  and  inform  small 
business  clients; 

(2)  Access  to  technology  transfer 
agents  to  provide  state-of-the-art 
technology  to  small  businesses; 

(3)  Access  to  information  specialists 
to  assist  in  providing  information 
searches  and  referrals  to  small  business; 

(4)  Access  to  part-time  professional 
speciaUsts  to  conduct  research  or  to 
provide  counseling  assistance  whenever 
the  need  arises; 

(5)  Ar(  ess  to  laboratory  and  adaptive 
enginefc!  jr.g  facilities; 

(6)  Acce>s  to  international  trade 
assistance;  and 

(7)  Access  to  procurement  assistance, 
fb)  Services.  (1)  The  assistance 

provided  through  the  SBDC  network 
shall  reflect  local  small  business  needs. 
Services  should  be  p>eriodically  assessed 
and  improved  to  keep  pace  with 
changing  small  business  needs.  The 
SBDC  network  shall  provide  prospective 
and  existing  small  business  owners  and 
managers  with  comprehensive  small 
business  assistance.  These  services  may 
include,  but  are  not  hmited  to.  help 
with  financing,  marketing,  production, 
organization,  engineering  and  technical 
problems,  research  and  feasibility 
studies.  Special  SBDC  programs  and 
economic  development  activities  may 
include,  but  are  not  limited  to  advocacy, 
technology  assessment,  transfer  and 
commercialization,  international  trade 
centers  and  programs  to  encourage 
exporting,  business  law  information  and 
guidance,  procurement  assistance,  rural 
development,  agribusiness,  convention, 
tourism  and  small  business  incubators. 
SBDCs  shall  provide  free  one-on-one 
counseling.  SBDCs  may  also  sponsor  or 
cosponsor  training  for  individuals 
interested  in  going  into  a  small  business 
or  improving  or  expanding  an  existing 
^raall  business. 

(2)  SBDCs  are  encouraged  to  provide 
financial  counseling  services  that 
increase  a  small  business  concern's 
access  to  capital.  For  example,  SBDCs 
are  encouraged  to  assist  small  business 
concf^rns  in  areas  such  as  business  plan 
develcpmcnt,  financial  statement 
preparatinn  and  analysis,  and  cash  flow 
preparation  and  analysis.  These  services 
are  considered  "counseling"  and  shall 
be  provided  to  clients  free  of  charge. 

(c)  Rei^trictions  on  SBDC  assistance. 

(1)  SBDCs  are  not  authorized  to  make 
loans,  service  loans  or  make  credit 
decisions  regarding  the  award  of  loans. 
SBDCs  are  also  prohibited  from  making 
credit  recommendations  unless 


specifically  authorized  to  do,so  by  the 
Administrator,  or  his  or  her  designee. 

(2)  In  assisting  small  businesses  with 
the  preparation  of  financial  packages, 
SBDCs  must  ensure  that  their  clients  are 
sufficiently  involved  in  the  process  to 
gain  the  knowledge  to  rej)resent 
fiiemselves  to  the  lending  institution. 
While  the  SBDCs  may  attend  meetings 
with  lenders  for  the  purpose  of  assisting 
the  client  in  the  preparation  of  the 
financial  package,  the  SBDCs  may  not 
take  a  direct  role  in  representing  clients 
in  loan  negotiations. 

(3)  SBDCs  must  ensure  that  their 
clients  know  that  any  financial 
packaging  assistance  provided  does  not 
in  any  way  guarantee  receipt  of  a  loan. 

(4)  In  terms  of  SBA  financial 
assistance,  SBDCs  may  assist  in 
completing  forms  for  submitting  loan 
applications  and  may  assist  a  client  in 
formulating  a  business  plan  and 
preparing  financial  statements.  A 
representative  of  an  SBDC  may  appear 
before  the  SBA  with  an  applicant  for 
SBA  financial  assistance.  Unless 
authorized  by  the  Administrator  with 
respect  to  a  specific  program,  an  SBDC 
may  not  advocate,  recommend  approval 
or  otherwise  attempt  in  any  maimer  to 
influence  the  SBA  to  provide  financial 
assistance  to  any  of  its  clients.  In 
addition,  an  SBDC  carmot  collect  fees 
for  assisting  a  client  in  preparing  an 
application  for  SBA  financial  assistance. 

(d)  Special  emphasis  groups.  From 
time  to  time,  the  SBA  shall  identify 
special  groups  to  be  targeted  for 
assistance  by  SBA  grantees.  Support  of 
SBA  special  emphasis  groups  should  be 
negotiated  each  year  as  part  of  the 
application  proposal  process  and 
incl&ded  in  the  Cooperative  Agreement 
when  appropriate.  SBDCs  shall 
endeavor  to  serve  small  business  owners 
from  all  populations  represented  in  the 
geographic  area  served  by  the  SBDC. 

§  130.360    Specific  program 
respoiistt>tllUes. 

(a)  Po7jcy  development.  The  SBA  shall 
be  responsible  for  the  development  of 
policies  relating  to  the  management  of 
the  national  SBDC  program  and  for  the 
development  of  practices  to  ensure 
compliance  with  applicable  laws, 
regulations.  OMB  Circulars  and 
Executive  Orders.  For  tho.se  policies  and 
practices  directly  affecting  the  operation 
of  an  SBDC.  the  SBA  should  consult,  to 
the  extent  practicable,  with  recognized 
organizations  representing  SBDCs  to 
ensure  that  the  policies  or  practices 
promote  the  efi^ective  and  efficient 
delivery  of  services  to  the  small 
business  community  by  the  SBDC. 

(b)  HesponsibHities  of  the  SBDC 
Directors.  Subject  to  SBA's  oversight 


responsibilities,  performance  of  the 
Cooperative  Agreement  is  the 
responsibility  of  the  SBDC  Director.  The 
SBDC  Director  shall  direct  and  monitor 
the  activities  of  the  SBDC  network  to 
ensure  compUance  with  the  law. 
regulations,  OMB  Circulars,  Executive 
Orders  and  the  terms  and  conditions  of 
the  Cooperative  Agreement.  The  SBDC 
Director  shall  direct  the  programmatic 
activities  and  financial  affairs  of  the 
SBDC  network  to  deliver  effective 
services  to  the  small  business 
community  in  the  geographic  region 
included  in  the  Cooperative  Agreement. 
The  SBDC  Director  shall  serve  as  the 
recipient  organization  official 
responsible  for  program 
implementation,  evaluation,  and 
program  adjustments  necessary  to  meet 
the  needs  of  the  small  business 
community.  The  SBDC  Director  shall 
have  authority  to  make  expenditures 
under  the  Lead  Center's  budget.  SBDC 
Directors  may  manage  other  programs  in 
addition  to  the  SBDC  Program  as  long  as 
these  programs  serve  small  businesses 
and  do  not  imnecessarily  duplicate  the 
services  provided  through  the 
Cooperative  Agreement  with  the  SBA. 
However,  SBDC  Directors  may  not 
receive  additional  compensation  from 
these  other  programs  for  managing 
them.  The  SBDC  Director  shall  serve  as 
the  principal  contact  point  for  all 
matters  involving  the  SBDC  network. 

§  1 30.400    Application  procedure. 
[Reserved] 

§  1 3a41 0    New  applications. 

(a)  When  the  SBA  declines  to  renew 
an  existing  recipient  organization  or  the 
recipient  organization  declines  to 
reapply,  the  SBA  may  accept 
applications  from  other  organizations 
interested  in  becoming  a  recipient 
organization.  An  eligible  entity  may 
apply  to  participate  in  the  Small 
Business  Development  Center  Program 
by  submitting  an  original  and  two 
copies  of  an  application  to  the  SBA 
district  office  covering  the  state  or 
portion  of  a  state  (when  there  is  more 
than  one  SBDC  located  or  authorized  in 
a  state)  in  which  the  applicant  proposes 
to  provide  services.  The  application 
shall  meet  the  requirements  set  forth  in 
Executive  Order  12372.  The  application 
shall  indicate  which  officials  are 
authorized  to  amend  the  application 
with  regard  to  all  or  particular  parts  of 
such  application. 

Qi)  An  application  for  the  initial 
funding  of  a  new  SBDC  network  must 
include  a  letter  by  the  Governor,  or  his 
or  her  designee,  of  the  State  in  which 
the  SBDC  will  operate,  or  other 
evidence,  confirming  that  the 


applicant's  designation  as  an  SBDC 
would  be  consistent  w-ith  the  plan 
adopted  by  the  State  government  and 
approved  by  the  SBA.  No  such 
requirement  is  imposed  on  subsequent 
applications  from  existing  recipient 
organizations. 

(c)  The  application  shall  set  forth  the 
eligible  entity  pr  entities  operating  or 
proposing  to  operate  in  the  SBDC 
network;  a  list  of  the  Lead  Center  and 
SBDC  service  providers  by  name  and 
address;  the  geographic  areas  to  be 
serviced;  the  resources  to  be  used;  the 
services  that  will  be  provided:  the 
method  for  deUvering  the  services, 
including  a  description  of  how  and  to 
what  extent  academic,  private  and 
public  resources  will  be  used;  a  budget; 
a  listing  of  the  proposed  members  of  the 
State  or  Regional  Advisory  Board  and 
other  relevant  information  set  forth  in 
the  Program  Announcement. 

(d)  The  applicant  should  make  every 
effort  to  ensure  an  application  is 
complete  when  filed.  Authorized  SBA 
officials  may  request  that  the  applicant 
amend  an  application.  At  any  time,  an 
(ipphcant  or  recipient  organization  may 
file  an  amendment  for  the  SBA's  review 
cind  approval.  An  amendment  shall  be 
signed  by  the  official  of  the  applicant  or 
recipient  organization  authorized  to  do 
SI)  on  the  original  application. 

(e)  Upon  written  recommendation  for 
iipproval  by  the  SBA  District  Director, 
the  proposal  shall  be  submitted  through 
appropriate  SBA  channels  to  the  AA/ 
SBDCs  for  review. 

§  130.420    Continuing  applications. 

(a)  The  SBA  shall  announce  the  due 
(late  for  submission  of  all  continuing 
applications  in  an  annual  Program 
Aimouncement.  This  Program 
.Announcement  shall  include  a  due  date 
for  SBDCs  funded  on  a  Federal  fiscal 

)  ear  Iwsis  and  a  due  date  for  SBDCs 
funded  on  a  calendar  year  basis.  SBDCs 
shall  meet  these  due  dates  to  receive 
cf>nsideration  of  their  application. 
However,  an  extension  may  be  granted 
by  the  SBA  Project  Officer  with  the 
concurrence  of  the  Program  Manager. 

(b)  Eligible  entities  shall  submit  an 
original  and  two  (2)  copies  of  a  proposal 
to  the  appropriate  SBA  district  office' 
covering  the  state  or  portion  of  a  state 
(when  there  is  more  than  one  SBDC 
located  in  a  state)  in  which  the 
applicant  proposes  to  continue  to 
pro\ide  service. 

(c)  The  proposal  format  shall 
correspond  to  the  annual  SBDC  Program 
.Announcement. 

(d)  The  applicant  should  make  every 
effort  to  ensure  an  apphcation  is 
complete  when  filed.  Authorized  SBA 


officials  may  request  that  the  applicant 
amend  an  application. 

(e)  A  timetable  for  appropriate  SBA 
review  will  be  included  as  a  part  of  the 
annual  Program  Aimouncement. 

(f)  A  proposal  shall  be  reviewed  by 
the  SBA  Project  Officer  in  the  SBA 
district  office. 

(g)  Upon  written  recommendation  for 
approval  by  the  SBA  District  Director, 
the  proposal  shall  be  submitted  through 
appropriate  SBA  channels  to  the  AA/ 
SBDCs  for  review.  Project  Officers  may 
request  further  information  to  ensure 
the  proposal  conforms  to  all 
administrative,  budgetary  and 
programmatic  requirements  of  the 
Program  Ar:nouncement. 

(h)  The  Office  of  SBDCs  Grants 
Management  SpeclaUst  shall  negotiate 
and  determine  that  all  dollars 
committed  are  reasonable,  allowable 
and  allocable,  to  assure  conformity  of 
the  application  with  applicable 
statutory,  financial,  and  regulator)- 
requirements,  and  OMB  Circulars.  The 
Grants  Management  Specialist  may 
request  additional  information  or 
amendments  to  the  application  prior  to 
issuing  the  Cooperative  Agreement. 

(i)  At  any  time,  an  applicant  or 
recipient  organization  may  file  an 
amendment  for  the  SBA's  review  and 
approval.  An  amendment  shall  be 
signed  by  the  official  of  the  applicant  or 
recipient  organization  authorized  to  do 
so  on  the  original  application. 
Amendments  must  be  reviewed  and 
incorporated  into  the  Cooperative 
Agreement  by  the  Central  Office  Grants 
Management  Specialist  before  they  may 
take  effect. 

§130.430    Application  decisions. 

(a)  The  AA/SBDCs  or  his  or  her 
designee  may  approve,  conditionally 
approve,  or  reject  any  application  or 
amendment  to  an  application.  If  the 
application  or  amendment  is  rejected, 
the  AA/SBDCs  shall  communicate  the 
reasons  for  rejection  simultaneously  to 
the  applicant  and  any  appropriate  SBA 
field  office.  If  the  approval  is 
conditional,  the  conditions  shall  be  set 
forth  in  the  Cooperative  Agreement. 
Upon  approval  or  conditional  approval, 
a  Cooperative  Agreement  may  be  issued 
by  the  Grants  Management  Specialist. 

(b)  In  considering  the  application, 
significant  factors  shall  include: 

(1)  The  ability  of  the  applicant  to 
contribute  Matching  Fimds;  and 

(2)  For  applicants  who  have  been 
previously  hinded,  the  quality  of  their 
performance  in  the  previous  Budget 
period. 

(c)  In  the  event  of  a  conditional 
approval,  SBA  reser\'es  the  right  to 
conditionally  fund  a  recipient 


organization  for  one  or  more  specified 
periods  of  time  up  to  a  maximum  of  one 
Budget  period  in  order  to  provide  the 
recipient  organization  with  time  to 
resolve  the  conditions  set  forth  in  the 
conditional  approval.  When  the  SBA 
conditionally  funds  a  recipient 
organization,  the  specific  conditions 
and  applicable  remedies  which  must  be 
addressed  will  be  set  forth  as  special 
terms  and  conditions  in  the  Cooperative 
Agreement.  In  the  event  the  recipient 
organization  fails  to  resolve  such 
conditions  to  SBA's  satisfaction  within 
the  time  period  provided  by  SBA.  SBA 
has  the  right  to  determine  not  to 
continue  to  fund  the  SBDC.  subj<K;t  to 
the  provisions  of  §  130.700(a). 

§  130.440    Maximum  amount  of  grant 

No  recipient  of  funds  shall  receive  an 
SBDC  grant  which  would  exceed  the 
greater  of: 

(a)  The  minimum  statulor>'  amount,  or 

(b)  Its  pro  rata  share  of  all  SBDC 
grants  as  determined  by  the  statutory 
fonnula  set  forth  in  section  21(a)(4)  of 
the  Small  Business  Act. 

§130.450    IMatching  Funds. 

(a)  As  a  condition  of  any  Cooperative 
Agreement  or  amendment  or 
modification  thereof,  the  recipient 
organization  must  provide  total 
Matching  Funds  equal  to  the  total 
amount  of  the  SBA  funding  and  all 
amendments  or  modifications  thereof. 

(b)  All  sources  of  Matching  Funds 
must  be  identified  as  specifically  as 
possible.  In  the  case  of  cash,  sources 
shall  be  identified  by  name  and  account 
number  in  the  budget  proposal  and  shall 
be  certified  by  an  authorized  official  of 
the  recipient  organization  or  by  any 
sponsoring  SBDC  organization 
providing  a  Cash  Match  through  a  sub- 
contract agreement.  The  account 
containing  such  cash  must  be  under  the 
direct  management  of  the  SBDC 
Director,  or.  if  provided  by  a  sponsoring 
SBDC  organization,  by  its  SBDC 
employee.  If  the  State  is  providing  such 
cash,  and  if  the  State  appropriation 
cycle  permits,  the  recipient  organization 
must  verify  that  sufficient  funds  will  be    ' 
available  prior  to  the  use  of  Federal 
dollars. 

(c)  The  Grants  Management  Specialist 
is  responsible  for  determining  Matching 
Funds  or  Cash  Match  meet  the 
requirements  of  the  statute  and 
appropriate  OMB  circulars. 

(d)  Ch'ermatched  amounts.  (1)  SBDCs 
are  encouraged  to  furnish  Overmatched 
Amounts. 

(2)  Once  approved  as  part  of  the 
budget,  any  Overmatched  Amount  can 
be  applied  to  any  additional  Matching 
Funds  requirements  that  would  be 
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necessary  in  the  case  of  a  supplemental 
funding  increase  received  by  the  SBDC 
during  the  budget  period,  as  long  as  the 
total  Cash  Match  being  prouded  by  the 
SBDC  remains  at  50%  or  more  of  the 
total  SEA  funds  provided  during  the 
budget  period. 

(3)  If  used  in  the  manner  described  in 
paragraph  (d)(2)  of  this  section,  such 
Overmatched  Amount  is  reclassified  as 
committed  Matching  Funds. 

(4)  Allowable  Overmatched  Amounts 
which  have  not  been  used  in  the 
manner  described  in  paragraph  (d)(2)  of 
this  section  may,  with  the  approval  of 
the  AA/SBDCs,  be  used  as  a  credit  to 
offset  any  confirmed  audit 
disallowances  applicable  to  the  Budget 
period  in  which  the  Overmatched 
Amount  exists.  Offsetting  funds  shall  be 
considered  to  be  used  as  Matching 
Funds  and  are  not  again  allowable  as 
Matching  Funds  for  past  or  future 
Budget  periods. 

(5)  Overmatched  Amounts  applicable 
to  one  Budget  period  cannot  be  used  as 
Matching  Funds  for  a  different  Budget 
period,  except  that  Overmatched 
Amounts  applicable  to  one  Budget 
period  may  be  used  as  a  credit  to  offset 
audit  disallowances  of  the  previous  two 
Budget  periods  only. 

(6)  Impermissible  sources  of  Matching 
Funds.  IJnder  no  circumstances  may  the 
following  be  used  as  sources  of  the 
Matching  Funds  of  the  recipient 
organization: 

(i)  Uncompensated  student  labor; 

(ii)  SCORE,  ACE,  or  SBI  volunteers; 

(iii)  Program  income; 

(iv)  Funds  or  indirect  or  in-kind 
contributions  from  any  other  Federal 
program. 

§  130.460    Proposal  preparation — Budget 
)ustificatk>n. 

(a)  General  requirements.  The 
proposal  must  include  all  items 
required  by  the  Program 
Announcement.  The  AA/SBDCs  shall 
send  the  Program  Announcement  to 
each  SBDC  immediately  after  issuance. 

(b)  Submission  of  budget  justification. 
The  budget  justification  for  the 
upcoming  Budget  period  must  be 
prepared  and  submitted  (as  a  part  of  the 
proposal  package)  to  the  SBA  Project 
Officer  in  the  SBA  district  office  by  the 
SBDC  Director  on  behalf  of  the  recipient 
organization,  or  by  the  applicant 
organization's  authorized  representative 
in  the  case  of  a  first  time  SBDC 
application.  The  budget  shall  be 
reviewed  annually  uf)on  submission  of 
a  renewal  proposal  and  shall  be 
considered  during  the  course  of 
negotiation  of  the  renewal  Cooperative 
Agreement.  All  budgets  are  subject  to 


appropriation  of  the  necessary  funds  by 
Congress. 

[I]  Direct  costs.  Unless  otherwise 
provided  for  in  applicable  0MB 
circulars,  at  least  eighty  percent  (80%) 
of  any  funding  provided  by  SBA  must 
be  allocated  to  Direct  costs  of  program 
delivery.  In  the  event  that  all  Indirect 
costs  are  waived  by  the  applicant 
organization  in  order  to  meet  the 
Matching  Funds  requirement,  one 
hundred  percent  (100%)  of  the  SBA 
funding  provided  must  be  allocated  to 
program  defivery.  If  some,  but  not  all. 
Indirect  costs  are  waived  to  meet  the 
Matching  Funds  requirement,  the  lesser 
of  the  following  may  be  allocated  as 
Indirect  costs  of  the  program  and 
charged  against  SBDC  funding  provided 
by  SBA: 

(i)  Twenty  percent  (20%)  of  SBDC 
funding  provided  to  the  recipient 
organization  by  SBA,  or 

(ii)  The  amount  remaining  after  the 
waived  portion  of  Indirect  costs  is 
subtracted  from  the  total  indirect  costs. 

(2)  SBDC  sen-ice  provider  costs,  (i)  As 
a  separate  attachment  to  the  budget,  the 
applicant  organization  shall  include 
separate  budgets  for  all  sub-contracted 
SBDC  service  providers  in  conformity 
with  OMB  financial  requirements. 
Applicable  Indirect  cost  base  and  rate 
agreements  shall  be  included  for  the 
Lead  Center  and  all  SBDC  service 
providers.  The  rate  used  shall  be  equal 
to  or  less  than  the  negotiated 
predetermined  rate.  If  no  such  rate 
exists,  then  one  shall  be  negotiated 
between  the  sponsoring  SBDC 
organization  or  SBDC  service  provider 
and  its  Cognizant  Agency.  In  the  event 
the  sponsoring  SBDC  organization  or 
SBDC  service  provider  does  not  have  a 
Cognizant  Agency,  the  rate  shall  be 
negotiated  with  the  SBA  Project  Officer. 
The  rate  shall  be  negotiated  and  agreed 
upon  in  accordance  with  OMB  Circular 
A-21. 

(ii)  The  amount  of  cash,  in-kind 
contributions  and  indirect  costs  for  the 
Lead  Center  and  all  sub-contracted 
SBDC  service  providers  shall  be 
indicated  in  accordance  with  OMB 
financial  requirements. 

(iii)  Expenses.  (A)  Cost  principles. 
Principles  for  determining  allowable 
costs  are  contained  in  OMB  Circulars 
A-21  (cost  principles  for  grants, 
contracts,  and  other  agreements  with 
educational  institutions),  A-87,  (cost 
principles  for  programs  administered  by 
State  and  local  governments),  and  A- 
122  (cost  principles  for  nonprofit 
organizations). 

(B)  Costs  associated  with  lobbying.  No 
portion  of  the  Federal  dollars  received 
by  an  SBDC  may  be  used  for  lobbying 
activities,  either  directly  by  the  SBDC  or 


indirectly  through  outside 
organizations,  except  those  activities 
permitted  by  the  provisions  of  OMB 
Circular  A-122.  Restrictions  on  and 
reports  of  lobbying  activities  by  the 
SBDC  recipient  of  a  Federal  grant,  loan 
or  cooperative  agreement  shall  be  in 
accordance  with  OMB  Circulars  A-21, 
A-«7,  and  A-122,  Section  319  of  Public 
Law  No.  101-121,  and  the  annual 
Program  Announcement. 

(C)  Salaries.  (1)  If  an  SBDC  is  based 
in  a  university  or  college,  the  SBDC 
Director's  salary  should  approximate  the 
average  annualized  salary  of  a  full 
professor  in  the  school  or  department  in 
which  the  SBDC  is  located 
organizationally  (e.g..  School  of 
Business,  School  of  Engineering).  The 
salary  of  the  subcenter  Director  should 
approximate  the  average  annualized 
salary  of  an  assistant  professor  in  such 
school  or  department. 

(2)  If  an  SBDC  is  based  in  an  entity 
other  than  a  university  or  college,  the 
annuaUzed  salaries  of  the  SBDC  Director 
and  the  subcenter  Director  should 
approximate  the  average  salaries  of 
parallel  positions  within  the  recipient 
organization.  Salaries  for  all  other 
positions  within  the  SBI3C  shall  be 
established  based  upon  the  level  of 
responsibility,  and  shall  be  comparable 
to  salaries  for  similar  positions  in  the 
area  served  by  the  SBDC. 

[3]  Recruitment  and  salary  increases 
for  SBDC  Directors,  subcenter  Directors 
and  staff  members  shall  conform  to  the 
administrative  policy  of  the  recipient 
organization. 

(D)  Travel.  Transportation  costs  shall 
be  at  coach  class;  per  diem  rates, 
including  lodging,  shall  not  exceed 
those  authorized  by  the  written  travel 
policies  of  the  Host.  All  travel  must  be 
separately  identified  in  the  proposed 
budget  as  planned  in-State,  planned  out- 
of-Sfate,  unplanned  in-State  or 
unplanned  out-of-State.  In  order  for  any 
travel  to  be  approved  by  the  SBA,  it 
must  be  in  accordance  with  the  written 
travel  policies  of  the  recipient 
organization  or  the  sponsoring  SBDC 
organization  and  directly  attributable  to 
specific  work  of  the  SBDC  or  incurred 
in  the  normal  course  of  administration 
of  the  program.  All  proposed  travel  by 
the  SBDC  Director  and  the  SBIX:  staff 
must  be  reasonable,  justified  in  writing, 
and  included  in  the  SBDC's  proposed 
annual  budget.  Such  justification  must 
indicate  the  estimated  cost,  number  of 
persons  traveling,  and  the  l)enefit  to  be 
derived  by  the  small  business 
community  from  the  proposed  travel.  A 
specific  projected  amount,  based  on  past 
experience  where  appropriate,  must  also 
be  included  in  the  budget  for  any 
unplanned  travel.  A  justification  in 
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greater  detail  shall  be  required  for 
unjjlarmed  out-of-State  travel.  Any 
proposed  unplanned  out-of-State  travel 
that  exceeds  the  approved  budgeted 
amount  for  travel  must  be  submitted  to 
the  Project  Officer  for  approval  on  a 
casa-by-case  basis.  Any  such  submission 
must  contain  a  written  budget  revision 
and  written  narrative  explaining  the 
need  for  such  travel  and  the  relation  of 
such  travel  to  the  efficient  operation  of 
the  SBDC.  Travel  outside  the  United 
States  must  haVe  prior  approval  by  the 
A.^/SBDCs  on  a  case-by-case  basis. 
(Ii!)  Dues.  Costs  of  membership  in 
business,  technical,  and  professional 
organizations  shall  be  allowable 
expenses.  The  use  of  Federal  dollars  in 
payment  of  such  dues  shall  be 
permitted,  provided  that  all  such 
payments  are  anticipated  in  the  budget 
proposal,  approved  by  the  SBA  as 
rea-sonable  and  comply  with 
^1.30.460(b)(2)(iii)(B)." 

§1)0.470    Fees. 

SBDC  clients  may  he  charged  a 
reasonable  fee  to  cover  program  costs  in 
connection  with  training  activities 
sponsored  or  cosponsored  by  the  SBDC. 
or  costs  associated  with  approved 
specialized  services.  Fees  may  not  be 
imposed  for  counseling,  as  defined  in 
S  130.110(h). 

§130.480    Program  Income. 

(a)  Treatment  of  program  income  for 
recipient  organizations  or  SBDC  service 
providers  based  in  universities  or 
nonprofit  organizations  shall  be  subject 
to  the  provisions  of  Attachment  D  of 
OMB  Circular  A-110.  Treatment  of 
program  income  for  recipient 
organizations  or  SBDC  service  providers 
based  in  State  or  local  governments 
shall  be  subject  to  the  provisions  of  §  7.e 
and  Attachment  E  of  OMB  Circular  A- 
102  and  13  CFR  143.25. 

(b)  Program  income,  including  any 
interest  earned  on  program  income, 
must  be  used  to  accomplish  program 
objectives.  It  caimot  be  used  to  satisfy 
the  requirements  for  Matching  Funds. 
Each  SBDC  must  report  in  detail,  on 
Financial  Reporting  Form  SF  269, 
receipts  and  expenditures  of  program 
income,  including  any  income  received 
through  co-sponsored  activities.  A 
narrative  description  of  how  program 
income  was  used  to  accomplish 
prcfgram  objectives  shall  be  included  or 
attached  to  the  SF  Form  269. 

(c)  The  phrase  "to  accomplish 
program  objectives"  means  expanding 
the  quantity  or  quality  of  services, 
resources  or  outreach  provided  by  the 
SBDC  network.  The  Project  Officer  is 
responsible  for  monitoring  financial 
expenditures  to  ensure  that  program 


objectives  are  being  met.  Any  unused 
program  income  will  be  carried  over  to 
be  utilized  to  further  program  objectives 
in  a  subsequent  Budget  period. 

§  130.500    Funding.  [Reserved] 

§  1 30.51 0    Transfer  of  funds. 

(a)  All  SBDC  Cooperative  Agreements 
will  be  funded  through  the  SBA  internal 
'•'Letter  of  Credit  Replacement  System" 
(LCiRS).  formerly  administered  under 
the  Department  of  Treasur>'s  Letter  of 
Credit  (LOC)  system.  The  Standard 
Forms  1193 A  and  1194  will  be  used  to 
establish  and  modify  letters  of  credit. 

(b)  SBDCs  shall  utilize  the  Standard 
Form  5805  in  order  to  draw  down 
funds.  It  is  critical  that  recipients  "draw 
down"  only  those  funds  required  to 
meet  their  estimated  or  actual  expenses. 
The  frequency  of  drawdowns  and  the 
amount  of  the  cash-on-hand  balance  are 
monitored  by  examining  the  Standard 
Form  272  (Federal  Cash  Transactions 
Report),  submitted  quarterly  by  the 
recipient.  Repeated  drawdowns  in 
excess  of  immediate  cash  needs  may 
result  in  the  cancellation  of  the  LOC.  In 
the  event  any  interest  results  from  the 
deposit  of  any  drawdowns  in  an 
interest-bearing  account.  SBDCs.  other 
than  state  government  sponsored 
SBDCs.  must  report  and  return  such 
interest  annually  to  the  SBA. 

§  1 30.600    Cooperative  Agreement 
[Reserved] 

§  1 30.61 0    General  Terms. 

(a)  Upon  approval  of  the  initial  or 
renewal  application,  the  recipient 
organization  and  the  SBA  shall  enter 
into  a  Cooperative  Agreement.  The 
Cooperative  Agreement  shall  set  forth 
the  programmatic  and  fiscal 
responsibilities  of  the  recipient 
organization  and  the  SBA.  and  describe 
the  scope  of  the  project  to  be  funded  as 
well  as  the  budget  of  the  program  year 
covered  by  the  Cooperative  Agreement. 

(b)  Principles  for  determining 
applicable  administrative  requirements 
are  contained  in  the  following  O.MB 
Circulars  and  are  applicable  to  the 
Cooperative  Agreement:  A-110  (for 
programs  administered  by  educational 
institutions  and  nonprofit  organizations) 
and  A-102  (for  programs  administered 
by  State  and  local  governments). 

§  1 30.620    Revisions  and  amendments  to 
Cooperative  Agreement 

(a)  Requested  revisions.  A  revision  to 
the  Cooperative  Agreement  may  be 
requested  in  writing  by  the  recipient 
organization  at  any  time  during  the 
Agreement  period.  These  revisions  will 
normally  relate  to  changes  in  the  scope, 
work  or  funding  during  the  specified 


budget  year.  Any  request  for  revision 
must  be  submitted  on  an  SF-424 
"Application  for  Federal  Assistance," 
signed  by  the  recipient  organization's 
"authorized  representative,"  and 
include  a  revised  budget  and  budget 
narrative,  if  applicable.  Any  revision  to 
the  Cooperative  Agreement  must  be 
mutually  agreed  upon  by  the  recipient 
organization  and  Lhe  responsible  SBA 
district  office  and  be  approved  by  the 
AA/SBDCs.  All  procedures  for  revisions 
must  conform  to  the  requirerrtents  of  the 
applicable  OMB  Circular  [See  §  130.620 
{b)and(c)). 

(b)  Revisions  which  require 
amendment  to  Cooperative  Agreement. 
The  Cooperative  Agreement  under  the 
section  entitled  "Prior  Approval"  shall 
list  the  proposed  actions  which  require 
Project  Officer  concurrence,  approval  of 
the  AA/SBDCs  and  amendment  of  the 
Cooperative  Agreement.  .No  apj)li(  ation 
for  an  amendment  submitted  ali.T  the 
Cooperative  Agreement  has  been  issued 
shall  be  effective  until  it  is  approved 
and  incorporated  into  the  Cooperative 
Agreement.  Revisions  which  require 
amendments  shall  include: 

(1)  Any  change  in  project  scope  or 
objectives; 

(2)  The  addition  or  deletion  of  any 
subgrants  or  contracts: 

(3)  The  addition  of  any  new  budget 
line  items; 

(4)  Budget  revisions  and  fund 
reallocations  which  exceed  the 
limitations  established  by  applicable 
administrative  regulations  or  OMB 
Circulars,  either  individually  or  in  the 
aggregate  with  other  such  revisions  or 
allocations; 

(5)  Any  proposed  sole-source  or  one- 
bid  contracts  exceeding  the  limits 
established  by  applicable  regulations  or 
OMB  Circulars;  and 

(6)  The  carryover  from  one  Budget 
period  to  the  next  Budget  period  of 
unobligated,  unexpended  SBA  funds 
allocable  under  the  Cooperative 
Agreement  to  nonrecurring,  nonservable 
bona  fide  needs  of  the  SBDC  network  as 
provided  in  the  applicable  OMB 
Circular  and  the  Annual  Program 
announcement. 

(c)  Revisions  which  do  not  require 
amendments  to  Cooperative 
Agreement — (1)  Budget  revisions. 
Revision  may  be  requested  by  the 
recipient  organization  at  any  time  and 
requires  approval  of  the  SBA  Project 
Officer  in  the  SBA  district  office  and  the 
AA/SBDCs  as  prescribed  by  OMB 
Circular  A-110.  Attachment  J.  or  13  CFR 
143.30. 

(2)  Reallocation  of  funds.  Reallocation 
of  fund  shall  be  conducted  in 
accordance  with  OMB  Circular  A-110. 
Attachment  J,  or  13  CFR  143.30. 
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Additional  guidance  on  this  matter  may 
be  included  in  the  annual  Program 
Announcement. 

S  130.630    CNspute  Resolution  Procedures. 

(a)  Any  recipient  organization  that 
wishes  to  resolve  a  Dispute  concerning 
one  or  more  elements  of  its  Cooperative 
Agreement  must  submit  a  written 
statement  describing  the  subject  of  the 
Dispute,  together  with  any  relevant 
dociunents  or  other  evidence  bearing  on 
such  Dispute,  to  the  Grants  Management 
Specialist,  with  a  copy  of  such 
statement  and  accompanying  evidence 
being  sent  to  the  Project  Officer.  The 
Grants  Management  Specialist  shall 
respond  in  writing  to  the  recipient 
organization  concerning  such  Dispute 
within  30  calendar  days  of  receipt  of  the 
descriptive  statement. 

(b)  The  procedures  thereafter  shall  be 
as  follows: 

(1)  If  the  recipient  organization 
receives  an  unfavorable  decision 
regarding  the  Dispute  from  the  Grants 
Management  Specialist,  the  recipient 
organization  will  have  30  calendar  days 
during  which  to  file  an  appeal  with  the 
AA/SBDCs.  The  AA/SBIX:s  shall 
respond  in  writing  to  the  recipient 
organization  concerning  such  Dispute 
within  15  calendar  days  of  receipt  of  the 
appeal. 

(2}  If  the  recipient  organization 
receives  an  unfavorable  decision 
regarding  the  appeal  from  the  AA/ 
SBDCs,  the  recipient  organization  may 
make  a  final  appeal  to  the  SEA  Grants 
and  Cooperative  Agreements  Appeals 
Committee  (the  "Committee").  The 
appeal  must  be  received  by  the 
Chairman  of  the  Committee  within  30 
calendar  days  of  the  date  of  issuance  of 
the  AA/SBDCs'  written  decision.  All 
appeals  shall  be  sent  to  the  following 
address:  SBA  Grants  and  Cooperative 
Agreements  Appeals  Committee,  409 
3rd  Street.  S.W..  Washington.  DC. 
20416.  Copies  of  the  appeal  shall  also  be 
sent  to  the  Grants  Management 
Specialist  and  the  Project  Officer. 

(3)  There  shall  not  be  any  prescribed 
form  for  submission  of  an  appeal. 
Formal  briefs  and  other  technical  forms 
of  pleading  shall  not  be  required. 
However,  all  appeals  must  be  in  writing 
and  should  be  concise  and  logically 
arranged.  Appeals  are  required  to 
contain  at  least  the  following: 

(i)  Name  and  address  of  the  recipient 
organization; 

(ii)  Identify  of  the  SBA  office/program 
and  the  Cooperative  Agreement/Grant; 

(iii)  A  statement  of  the  grounds  for 
appeal,  with  reasons  why  the  appeal 
should  be  sustained; 

(iv)  A  request  for  the  specific  reUef 
desired  on  appeal;  and 


(v)  A  statement  as  to  whether  or  not 
a  bearing  is  requested,  and  if  requested, 
the  reasons  why  a  hearing  would 
materially  assist  in  resolving  the 
Dispute.  Requests  for  hearing  will  not 
usually  be  granted  unless  significant 
material  facts  are  substantially  in 
dispute. 

(4)  The  AA/SBDCs  or  the  Committee 
shall  have  the  right  to  request  &x)m  the 
SBDC  or  the  district  office  additional 
information  or  documentation  not 
previously  furnished  to  the  Grants 
Management  Specialist. 

(5)  In  connection  with  an  appeal 
proceeding  under  this  section,  the 
recipient  organization  will  be  afforded 
an  opportunity  to  explain  its  position 
directly  to  the  Committee,  either  in 
person  or  in  writing. 

(6)  If  a  request  for  a  hearing  is  made, 
the  Committee  may  solicit  additional 
information  or  material  before  reaching 
its  decision  to  grant  or  deny  a  hearing. 

(7)  If  a  request  for  a  hearing  is  granted, 
the  Committee  will  issue  appropriate 
written  instructions  to  the  recipient 
organization  pertaining  to  the  hearing. 

(8)  The  Committee  will  reach  a 
decision  on  the  merits  of  the  appeal  as 
soon  as  practicable.  The  Committee  may 
solicit  additional  information  or 
material  before  reaching  its  final 
decision. 

(9)  The  Chairperson,  with  advice  fi'om 
the  Office  of  General  Counsel,  will 
prepare  a  written  final  decision  to  be 
transmitted  to  the  recipient  organization 
with  copies  to  the  Grants  Management 
Specialist  and  the  Project  Officer.  This 
will  be  the  final  decision  of  the  Agency 
on  the  Dispute. 

(c)  Expedited  dispute  appeal  process. 
When  a  Dispute  which  may  affect 
refunding  arises  within  120  days  of  the 
end  of  the  Budget  period,  the 
Committee,  in  consultation  with  the 
AA/SBDCs,  shall  meet,  with  at  least  a 
majority  of  the  members  in  attendance. 
By  an  affirmative  vote  constituting  a 
majority  of  its  total  membership,  the 
Committee  shall  have  discretion  to 
shorten  all  response  times  as  necessary 
to  attain  final  resolution  of  the  Dispute 
before  the  date  on  which  a  new 
Cooperative  Agreement  would  be  due  to 
be  issued.  At  any  time  during  the  appeal 
process  within  120  days  of  the  end  of 
the  Budget  period,  the  recipient 
organization  may  submit  a  written 
request  to  use  an  expedited  process. 

§  130.640    Conflict  resolution  procedures. 

(a)  Any  Conflict  that  is  not  resolved 
at  the  SBA  district  office  level  within  15 
calendar  days  shall  be  referred  by  the 
SBA  Project  Officer  to  the  next  SBA 
administrative  level  having  authority  to 
review  such  Conflict.  The  SBA  Project 


Officer  shall  make  the  referral  in  writing 
and  shall  include  the  conunents  of  the 
SBDC  Director. 

(b)  If  such  Conflict  is  not  resolved  at 
any  intermediate  SBA  administrative 
level  within  15  calendar  days,  it  shall  be 
forwarded,  in  writing,  to  the  AA/SBDCs 
for  final  resolution.  All  comments  of  the 
SBEX]  Director  must  be  included  in  any 
package  forwarded  to  the  AA/SBDCs. 

(c)  The  AA/SBDCs  shall  transmit  a 
final  decision  in  writing  to  the  recipient 
organization,  the  SBDC  Director,  the 
SBA  Project  Officer  and  other 
appropriate  SBA  field  office  personnel 
within  30  calendar  days  of  receipt  of 
such  documentation,  unless  an 
extension  of  time  is  mutually  agreed 
upon  by  the  recipient  organization  and 
the  AA/SBDCs. 

§  1 30.650    Non-renewal  procedure  for  non- 
performance. 

(a)  In  situations  where  the  SBS 
District  Director  believes  there  is 
sufficient  evidence  of  an  SBDC's 
nonperformance  or  poor  performance 
under  the  terms  of  the  Cooperative 
Agreement  or  these  regulations,  and 
subject  to  the  provisions  of  §  130.700(a), 
the  SBA  District  Director  shall  notify  the 
SBDC  Director  any  other  appropriate 
official  of  the  recipient  organization  of 
an  intention  not  to  renew  the  SBDC. 

(b)  This  notification  can  be  forwarded 
to  the  recipient  organization  at  any  time 
during  the  budget  year,  but  normally 
should  be  sent  no  later  than  3  months 
prior  to  the  deadline  for  receipt  of  an 
application  by  the  SBA  Project  Officer. 
\Vhen  there  is  sufficient  evidence  of  an 
SBDC's  violation  of  these  regulations,  or 
of  any  other  causes  which  may  lead  to 
the  initiation  of  suspension  or 
termination  procedures  as  set  forth  in 

§  130.700  of  this  part,  the  SBA  District 
Director  may  waive  the  notification 
period  with  the  concurrence  of  the  AA/ 
SBDCs. 

(c)  This  notification  shall  specifically 
cite  the  reasons  for  the  intention  not  to 
renew  the  SBDC.  It  shall  allow  the 
recipient  organization  a  60-day  period 
within  which  to  change  and  adjust  its 
operations  in  order  to  correct  any 
problems  cited  in  the  notice,  and  to 
report  to  the  SBA  district  office,  in 
writing  on  the  results  of  such  changes 
or  adjustments. 

(d)  If  the  recipient  organization  is 
unwilling  or  unable  to  resolve  the 
specific  problem  areas  to  the  satisfaction 
of  the  SBA  district  office  within  the  60- 
day  period,  the  SBA  Project  Officer  shall 
have  ten  (10)  calendar  days  after 
expiration  of  such  period  to  submit  to 
the  AA/SBDCs,  through  appropriate 
SBA  channels,  a  written  description  of 
any  unresolved  issues,  a  summary  of  the 


positions  of  the  District  office  on  the 
issues,  and  any  supportive 
documentation. 

(e)  The  AA/SBDCs  shall  transmit  a 
final  decision  in  writing  to  the  recipient 
organization,  the  SBDC  Director,  the 
SBA  Project  Officer  and  other 
appropriate  SBA  field  office  personnel 
within  30  calendar  days  of  receipt  of 
such  documentation,  unless  an 
extension  of  time  is  mutually  agreed 
upon  by  the  recipient  organization  and 
the  AA/SBDCs. 

(f)  To  reach  a  final  decision,  the  AA/ 
SBDCs  shall  consider  written 
documentation  of  the  issues  to  be 
resolved,  including  all  relevant 
correspondence  between  the  Project 
Officer,  District  Director  and  any  other 
SBS  personnel  and  the  affected 
recipient  organization.  At  a  minimum, 
such  documentation  shall  commence 
with  the  first  written  notice  of  issues 
resulting  in  the  invocation  of  the  non- 
renewal procedure.  In  addition  to  the 
vvTitten  documentation,  the  AA/SBDCs 
shall  also  communicate  in  person,  in 
wTiting  or  by  E-Mail  with  both  the 
recipient  organization  and  appropriate 
SBA  personnel. 

(g)  If  the  AA/SBDCs  determines  that 
the  evidence  submitted  establishes 
nonperformance,  ineffective 
performance  or  an  unwillingness  to 
implement  suggested  changes  to 
improve  performance,  the  AA/SBDCs 
shajl  have  full  discretion  to  order 
termination  of  the  SBDC.  The  SBA 
district  officer  shall  then  pursue 
proposals  from  other  organizations 
interested  in  applying  for  SBDC 
designation.  The  incumbent  SBDC  shall 
have  60  days  to  conclude  operations 
and  to  submit  close-out  documents  to 
the  appropriate  SBA  district  office. 
Close-out  procedures  shall  be  in 
conformance  with  OMB  Circular  A-133. 

(h)  The  Agency  may  employ  an 
abbreviated  process  for  refusing  to 
provide  continued  funding  to  an  SBDC 
for  actions  other  than  an  SBDC's  poor 
performance.  If  a  District  Director  has 
reason  to  believe  an  SBDC  or  its  key 
personnel  is  engaged  in  any  of  the 
conduct  referred  to  in  §  136.700(b)  (1) 
through  (9)  or  any  other  serious  and 
flagrant  violation  of  these  regulations  or 
the  terms  and  conditions  of  a  prior 
agreement,  the  AA/SBDCs.  upon 
approval  from  the  General  Counsel,  may 
shorten  response  times  in  the  best 
interests  of  the  Agency  and  the  public. 

(i)  Effect  of  action  on  subcenter.  If 
competing  applications  are  being 
accepted,  nothing  shall  preclude  a 
subcenter  of  the  previously  funded 
recipient  organization  from  applying  for 
designation  as  the  recipient 
organization,  as  long  as  the  subcenter  is 


not  involved  in  the  conduct  leading  to 
non-renewal  of  the  former  recipient 
organization. 

§  130.700    Suspension  and  Termination 
Causes  and  Procedures. 

(a)  General.  After  the  SBA  has  entered 
into  a  Cooperative  Agreement  with  a 
recipient  organization,  it  shall  not 
suspend,  terminate  or  fail  to  renew  any 
such  agreement  unless  the  SBA 
provides  the  recipient  organization  with 
wTitten  notification  setting  forth  the 
reasons  therefor  and  affording  the 
recipient  organization  an  opportunity 
for  a  hearing,  appeal  or  other 
administrative  proceeding  under  the 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553  et  seq. 
Subject  to  this  requirement,  and  except 
as  provided  in  this  paragraph  and  the 
provisions  of  §§  130.630. 130.640  and 
130.650  regarding  Dispute  resolution. 
Conflict  resolution  and  non-renewal 
procedures,  the  applicable  general 
procedures  for  suspension  and 
termination  are  contained  in  13  CFR 
143.43  and  143.44.  Enforcement  and 
Termination  for  Convenience,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  and  in  OMB 
Circular  A-110.  Attachment  L. 
Suspension  and  Termination 
Procedures  for  Grants  and  Agreements 
with  Institutions  of  Higher  Education. 
Hospitals,  and  other  Nonprofit 
Organizations.  Uniform  Administrative 
Requirements. 

(b)  Causes.  Causes  which  may  lead  to 
the  initiation  of  suspension, 
termination,  or  failure  to  renew 
procedures  include  disregard  or 
material  violation  of  these  regulations, 
or  any  of  the  following  reasons: 

(1)  A  willful  or  material  failure  to 
perform  under  the  Cooperative 
Agreement  or  under  this  part; 

(2)  Conduct  reflecting  a  lack  of 
business  integrity  or  honesty; 

(3)  A  conflict  of  interest  causing  real 
or  apparent  detriment  to  any  small 
business  concern,  any  contractor,  the 
SBDC  or  the  SBA; 

(4)  Improper  use  of  Federal  funds; 

(5)  Failure  of  a  Lead  Center  or  its 
subcenters  to  consent  to  audits  or 
investigation  or  to  maintain  required 
documents  or  records; 

(6)  Failure  of  the  SBDC  Director  to 
work  at  the  SBDC  Lead  Center  on  a  hill- 
time  basis; 

(7)  Failure  to  promptly  suspend  or 
terminate  the  employment  of  an  SBDC 
Director,  subcenter  Director  or  key 
SBDC  employee  upon  notice  that  such 
individual  has  a  criminal  conviction  for 
a  felony;  a  criminal  conviction  for  a 
misdemeanor  involving  fi-aud,  briber)'. 


embezzlement,  false  claims,  false 
statements,  falsification  or  destruction 
of  records,  forgery,  obstruction  of 
justice,  receiving  stolen  property,  or 
theft;  or  a  civil  judgment  resulting  from 
any  conduct  which  reflects  adversely 
upon  his  or  her  business  integrity. 

(8)  Violation  of  the  SBDC's  standards 
of  conduct  as  specified  in  these  rules 
and  as  established  by  the  SBDC 
pursuant  to  this  part:  or 

(9)  Any  other  cause  not  otherw  ise 
specified  which  seriously  and  adversely 
affects  the  operation  or  integrity  of  an 
SBDC  or  the  SBDC  program. 

§130.800    Oversight  of  ttie  SBDC  Program. 
[Reserved] 

§  130.810    SBA  review  authority. 

(a)  The  SBA  shall  monitor  and 
oversee  the  Cooperative  Agreement  and 
ongoing  operations  of  the  SBDC  network 
to  ensure  the  effective  and  efficient  use 
of  SB.'\  funds  for  the  benefit  of  the  small 
business  community. 

(b)  Required  on-site  reviews.  A 
periodic  on-site  evaluation  of  the  SBDC 
network  shall  be  conducted  by  the  SBA 
with  SBDC  participation,  as  required  by 
law.  This  evaluation  will  include  a 
thorough  analysis  of  the  records, 
procedures,  organizational  structure, 
management,  and  ser\  ices  of  the  SBDC. 
The  evaluation  shall  be  both  qualitative 
and  quantitative,  shall  measure  the 
effectiveness  of  the  program  and  shall 
include  an  assessment  of  the  benefits 
accruing  to  the  areas  ser\'ed.  The 
resulting  on-site  report  by  the  SBA  will 
review  the  strengths  and  weaknesses  of 
the  SBIX:  network  and  contain 
recommendations  for  improving  the 
management  and  operation  of  the  SBDC. 
SBDC  Directors  shall  work  with  their 
SB,\  Project  Officer  and  other 
appropriate  SB.-\  personnel  to  develop 
responses  in  writing  within  30  working 
days  to  the  recommendations  contained 
in  the  On-site  Review  Report,  with 
timeliness  for  any  remedial  action  to  be 
taken. 

(c)  Site  visits.  The  AA/SBDCs.  or  a 
representative,  is  authorized  to  make 
programmatic  and  financial  review 
visits  to  Lead  Centers  and  SBDC  service 
providers  to  inspect  SBDC  records  and 
client  files,  and  to  analy7e  and  assess 
training,  counseling  an(  any  other 
SBDC  related  activities.  These  visits 
shall  be  coordinated,  in  advance,  with 
the  SBDC  Director. 

(d)  SBA  examiners  reviews.  (1)  From 
time  to  time.  SBA  examiners  shall 
perform  limited  scope  reviews  of  SBDC 
operations.  Reviews  may  be  financially 
related,  programmatically  related  or  a 
combination  of  both,  and  shall  consider 
ways  to  improve  the  efficiency  of  the 
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program  as  well  as  to  monitor 
compliance  with  laws,  regulations  and 
other  general  guidance,  and  shall  be 
conducted  according  to  published 
guidelines. 

(2)  The  reviews  by  the  SBA  examiners 
shall  not  substitute  for  audits  required 
of  Federal  grantees  under  the  Single 
Audit  Act  of  1984  or  Office  of 
Management  and  Budget  (OMB) 
Circular  A-110.  A-128  or  A-133.  Nor 
shall  such  internal  review  substitute  for 
audits  to  be  conducted  by  the  SBA 
Office  of  Inspector  General  under 
authority  of  the  Inspector  General  Act  of 
1978,  as  amended. 

§  130.820    Recordkeeping  requirements. 

(a)  In  order  to  comply  with  OMB 
circulars  which  require  recordkeeping, 
as  well  as  to  monitor  the  SBDC  Program 
properly,  the  SBDC  network  shall  keep 
records,  as  set  forth  in  paragraph  (c)  of 
this  section,  and  shall  submit  quarterly, 
semiannual  and  annual  performance 
and  financial  reports  as  outlined  in  this 
section.  Those  reports  and  the  clients' 
evaluations  of  services  provided  shall  be 
reviewed  by  SBA  to: 

(1)  Determine  the  quality  of  services 
provided  by  the  SBDC  network; 

(2)  Determine  the  completeness  and 
accuracy  of  SBDC  records;  and 

(3)  Compare  the  actual  SBDC  network 
accomphshments  with  the  SBDC 
network  performance  objectives,  such  as 
the  Plaimed  Milestone  Accomplishment 
Chart  submitted  with  the  proposal  for 
initial  or  subsequent  funding  which  is 
listed  in  the  Cooperative  Agreement. 

(b)  Client  control  records.  The 
recipient  organization  shall  maintain 
control  records,  as  necessary,  for  a 
thorough  Lead  Center  audit  and  shall 
provide  required  SBA  reports.  SBDC 
service  providers  and  Lead  Centers 
which  provide  services  to  small 
business  shall  maintain  detailed, 
complete  and  accurate  client  activity 
files,  specif>ing  counseling,  training  and 
other  assistance  provided. 

(cl  Performance  reports.  For  those 
recipient  organizations  in  the  SBDC 
program  for  more  than  three  years, 
interim  reports  shall  be  due  30  days 
after  completion  of  six  months  of 
operation;  for  those  recipient 
organizations  in  the  program  three  years 
or  less,  reports  shall  be  due  30  days  after 
completion  of  each  of  the  first  three 
quarters.  The  annual  report  shall 
include  the  second  semiannual  or  the 
fourth  quarter  report  and  shall  be  due  90 
days  after  the  applicable  period 
(December  30  for  Fiscal  Year  and  March 
30  for  Calondar  Year  SBDCs).  These 
reports  shall  reflect  accurately  the 
activities,  accomplishments  and 
deficiencies  of  the  SBDC  network. 
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(d)  Financial  reports.  The  recipient 
organization  shall  provide  three 
quarterly  and  one  annual  financial 
report  to  the  appropriate  SBA  Project 
Officer.  The  required  financial  reports 
will  be  set  forth  in  the  Program 
Announcement  and  the  Cooperative 
Agreement,  in  compliance  with  the 
O.MB  Circulars  governing  such  reports. 

(e)  Availability  of  records.  As  required 
by  OMB  Circular  A-133.  all  Lead  Center 
and  subcenter  records  shall  be  made 
available  to  the  SBA  for  review  upon 
request. 

§130.830    Audits  and  Investigations. 

(a)  Access  to  records.  OMB  Circulars 
A-128  and  A-133  set  forth  the 
requirements  concerning  record  access 
and  retention. 

(b)  Audits— {\)  Pre-award  audit.  All 
applicant  organizations  that  propose  to 
enter  the  SBDC  Program  for  the  first 
time  may  be  subject  to  a  pre-award 
audit.  The  purpose  of  a  pre-award  audit 
is  to  verify  the  adequacy  of  the 
accounting  system,  the  suitability  of 
proposed  costs  and  the  nature  and 
source  of  proposed  Matching  Funds, 

(2)  Audits  of  the  SBDC  network  may 
be  conducted  by  the  recipient 
organization  or  by  the  SBA.  All  audits 
will  be  conducted  in  accordance  with 
Government  Auditing  Standards 
(Yellow  Book),  promulgated  by  the 
Comptroller  General  of  the  United 
States. 

(3)  Audits  by  the  recipient 
organization  will  be  conducted  as  a 
single  audit  of  a  recipient  organization 
pursuant  to  OMB  Circular  A-102,  A- 
110.  A-128,  and  j\-133,  as  applicable. 

(4)  Audits  by  the  SBA  will  be 
conducted,  super\'ised,  or  coordinated 
by  the  SBA  Office  of  Inspector  General 
or  its  agents.  At  SBA's  discretion,  audits 
of  the  SBDC  network  may  have  been 
performed  even  though  single  audits 
may  have  been  performed.  In  such 
instances,  the  Agency  will  conduct  such 
audits  in  compliance  with  Government 
Auditing  Standards  and  all  applicable 
OMB  Circulars. 

(c)  Investigations.  The  SBA  may 
conduct  such  investigations  as  it  deems 
necessary  to  determine  whether  any 
person  has  engaged  in  any  acts  or 
practices  which  may  constitute  a 
violation  of  the  Small  Business  Act.  as 
amended  (15  U.S.C.  631.  et  seq.)  any 
rule  or  regulation  under  that  Act.  any 
order  issued  under  that  Act.  or  any 
other  applicable  Federal  law.  if  any 
such  violation  is  about  to  occur,  the 
SBA  may  conduct  such  investigation  as 
it  deems  necessary. 


Dated:  November  15. 1994. 
Cassandra  M.  Pulley, 

Acting  Administrator. 

jFR  Doc.  94-28651  Filed  11-25-94;  8:45  am) 
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Deted:  November  18,  1994. 
William  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-29114  Filed  11-25-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  20, 310,  312, 314,  and  600 


[Docket  No.  93N-0181] 

Adverse  Experience  Reporting 
Requirements  for  Human  Drug  and 
Licensed  Biological  Products; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposal  that  appeared  in  the  Federal 
Register  of  October  27.  1994  (59  FR 
54046).  That  dociunent  proposed  to 
amend  FDA's  current  adverse 
experience  reporting  regulations  for 
human  drugs  and  biological  products. 
The  document  was  published  with  two 
errors.  This  document  corrects  those 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  P.  Muiler,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville,  MD  20855,  301- 
594-1049. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
94-26483  appearing  on  page  54046  in 
the  Federal  Register  of  October  27. 
1994.  the  following  corrections  are 
made: 

1.  On  page  54059,  in  the  third 
column,  under  amendment  15.  in  the 
ninth  line  the  words  "the  second 
sentence  in  paragraph  (d)(1)"  are 
corrected  to  read  "the  third  sentence  in 
paragraph  (d)(1)". 

§314.80    [Corrected] 

2.  On  page  54061,  in  the  third 
column,  in  §314.80  Postmarketing 
reporting  of  adverse  drug  experiences, 
in  paragraph  (d)(1),  in  line  8,  the  words 
"cither  as  case  reports  or  as  the  result 
of  a  formal  clinical  trial"  are  corrected 
to  read  "either  as  the  result  of  a  formal 
clinical  trial,  or  from  epidemiological 
studies  or  analyses  of  experience  in  a 
monitored  series  of  patients." 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-019A] 
RIN  1218-AA51 

Permit  Required  Confined  Spaces 

AGENCY:  Occupational  Safetv  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor.     - 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  OSILA  issued  a  general 
industry  standard  on  Permit-Required 
Confined  Spaces  (permit  spaces)  on 
January  14, 1993  (58  FR  4462).  The 
standard  became  effective  on  April  15, 
1993. 

On  March  15, 1993  the  United 
Steelworkers  of  America,  AFL-QO/CLC 
(USVVA)  petitioned  the  United  States 
Court  of  Appeals  for  the  11th  Circuit  for 
judicial  review  of  the  final  permit  space 
standard  under  section  6(f)  of  the 
Occupational  Safety  and  Health  Act.  In 
particular,  the  USWA  contended  that 
§  1910.146(k)(2).  which  addresses  the 
rescue  of  permit  space  entrants  by 
outside  (off-site)  rescue  services,  was 
vague  and  ineffective.  The  USVVA  also 
noted  that  the  permit  space  standard 
lacks  a  provision  which  would  provide 
employees  or  their  designated 
representative  the  opportunitv  to 
observe  any  monitoring  or  testing 
required  by  the  standard. 

The  language  of  §  1910.146(k){3)(i), 
which  specifies  the  point  of  attachment 
of  a  retrieval  line  to  a  permit  space 
entrant,  may  be  unnecessarily 
restrictive,  the  ADS  Environmental 
Services  Company,  a  contractor  which 
performs  work  in  sewers,  has  petitioned 
OSHA  for  a  variance  to  paragraph 
(k)(3](i).  ADS  has  demonstrated  that,  for 
their  operations,  a  point  of  attachment 
in  front  of  the  entrant  at  about  mid- 
shoulder  level  is  adequate  to  meet 
OSHA's  objective  that  an  entrant 
present  the  smallest  possible  profile 
during  removal. 

Baaed  upon  these  concerns.  OSHA  is 
now  proposing  to  revise  paragraph  (k)  of 
§  1910.146,  to  stale  more  clearly  the 
employer's  duty  to  ensure  effective 
rescue  capability  for  employees  who 
enter  permit  spaces  and  to  allow  more 


flexibility  in  the  point  of  attachment  of 
a  retrieval  line  to  an  entrant.  OSHA  is 
also  raising  the  issue  of  whether  to  add 
provisions  to  §  1910.146  to  pro\'ide 
affected  employees,  or  their  designated 
representatives,  with  the  opportunity  to 
observe  the  evaluation  of  confined 
spaces,  including  atmospheric  testing  or 
monitoring,  and  to  have  access  to  the 
results  of  such  evaluations  and 
monitoring. 

DATES:  Written  comments  and 
information  on  this  proposed  revision 
must  be  postmarked  by  February  27, 
1995. 

Requests  for  public  hearings  on  this 
proposal  must  be  postmarked  by 
February  27,  1995. 
ADDRESSES:  Written  comments  and 
information  on  this  proposed  rule  are  to 
be  submitted  in  quadruplicate  to  the 
Docket  Office,  Docket  No.  S-019A. 
United  States  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N2634,  200 
Constitution  Avenue  N.W.,  Washington, 
D.C.  20210,  telephone  (202) 219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  also  may  be  transmitted 
by  facsimile  to  (202)  219-5046, 
provided  that  the  original  and  3  copies 
are  sent  to  the  Docket  Office  thereafter. 
Comments,  requests  for  hearings  and 
information  received  may  be  inspected 
and  copied  in  the  Docket  Office. 

Requests  for  a  public  hearing  on  this 
proposal  are  to  be  sent  in  quadruplicate 
to  Mr.  Thomas  Hall.  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  Room 
N3649,  200  Constitution  Avenue  N.W.. 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Information,  Division  of 
Consumer  Affairs,  U.S.  Department  of 
Labor,  Room  N3647,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
(202) 219-8151. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Many  employees  enter  and  work  in 
spaces  which,  because  of  their 
configuration,  difficulty  of  entry  or 
other  factors,  pose  increased  risk  of 
exposure  to  serious  hazards.  In  January, 
1993,  OSHA  promulgated  a  standard 
(§  1910.146,  58  FR  4462,  Januarj-  14, 
1993)  that  requires  employers  to  protect 
employees  assigned  to  enter  Permit- 
Required  Confined  Spaces  (permit 
spaces)  from  these  hazards.  On  June  29, 

1993  (58  FR  34844),  OSHA  published  a 
notice  which  corrected  typographical 
errors  in  the  regulatory  text  and  clarified 
several  provisions  of  the  permit  space 
final  xule  and  appendices.  On  May  19, 

1994  (59  FR  26114).  OSHA  published  a 


technical  amendment  to  §  1910.146 
which  added  a  metric  equivalent  to 
paragraph  (k)(3)(ii)  and  fiirther  revised 
the  "Atmospheric  Monitoring"  section 
of  non-mandatory  Appendix  E,  "Sewer 
System  Entry." 

The  permit  space  standard  provides  a 
comprehensive  regulatorv  framework 
within  which  employers  can  effectively 
protect  employees  who  enter  permit 
spaces.  The  standard  provides  for  the 
establishment  of  written  permit  space 
programs,  authorization  of  entry 
through  written  permits,  and  the 
implementation  of  measures  (e.g., 
testing  and  monitoring  of  spaces, 
control  of  hazards,  stationing  of  an 
attendant  to  monitor  entry,  employee 
training,  and  availability  of  rescue  end 
emergency  medical  personnel) 
necessary  for  safe  entrv  operations. 

On  March  15, 1993  the  United 
Steelworkers  of  America  (USWA)  filed  a 
petition  for  judicial  review  of  the  final 
PRCS  standard  in  the  United  States 
Court  of  Appeals  for  the  11th  Circuit. 
On  June  22.  1993,  the  USWA  sent 
OSHA  a  letter  (Ex.  1),  which  detailed 
their  objections  to  the  final  PRCS 
standard.  The  USWA  objections  dealt, 
in  part,  with  the  provisions  of  existing 
§  1910.146(k)(2),  regarding  the  use  of 
off-site  personnel  to  perform  permit 
space  rescues.  These  concerns  are 
discussed  more  fully  below. 

II.  Events  and  Consideratioiu  Leading 
to  This  Proposed  Rule 

A.  Rescue  and  Emergency  Sendees 

While  compliance  with  the  permit 
space  standard  will  generally  enable 
authorized  entrants  to  enter  and  exit 
permit  spaces  safely,  OSHA  recognizes 
that  there  may  be  circumstances  where 
hazards  arise  so  quickly  or 
unexpectedly  that  entrants  need 
assistance  in  exiting  a  permit  space. 
Paragraphs  (d)(9)  and  (k)  of  the  standard 
set  requirements  for  the  rescue  and 
emergency  services  needed  in  such 
circumstances.  Also,  paragraph  (h)(5)  of 
the  standard  requires  authorized 
entrants  to  initiate  self-rescue  where 
appropriate,  and  paragraphs  (i)(6),  (i)(7) 
and  (i)(9)  require  attendants,  where 
appropriate,  to  order  evacuation  of  the 
permit  space,  to  summon  rescue  and 
emergency  services  and  to  perform  non- 
entry  rescue.  In  promulgating  the  final 
rule  (58  FR  4524),  OSHA  anticipated 
that  compliance  with  these  provisions 
would  maximize  the  likelihood  that 
authorized  permit  space  entrants  would 
be  protected  from  death  or  serious 
injury  should  an  emergency  arise  during 
entry  operations. 

OSHA  and  the  National  Institute  for 
Occupational  Safety  and  Health  have 
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documented  (58  FR  4465)  that  a 
majority  of  permit  space  fatalities  have 
been  would-be  rescuers  who  entered 
permit  spaces  without  the  necessary 
training  or  equipment.  The  Agency 
believes  that  this  information 
demonstrates  the  need  for  employers  to 
implement  rescue  measures  which 
protect  rescuers  from  death  or  serious 
injury  (58  FR  4526).  OSHA  concluded, 
based  on  its  review  of  the  rulemaking 
record  of  the  permit-space  standard,  that 
non-entry  rescue  involves  the  least 
danger  for  rescuers  and  that  a  retrieval 
system  (body  harness  attached  to  a 
lifeline  extending  outside  the  permit 
space)  will  generally  be  the  appropriate 
form  of  non-entry  rescue. 

Accordingly,  the  Agency  required,  in 
paragraph  (k)(3)  of  the  permit  space 
standard,  that  each  authorized  entrant 
wear  a  body  harness  with  attached 
lifeline  and  that  the  lifeline  be  attached 
to  a  secure  anchorage  point  outside  the 
permit  space,  except  where  the 
employer  can  establish  that  the  use  of  a 
retrieval  system  would  increase  the 
overall  risk  of  entry  or  would  not 
contribute  to  the  rescue  of  the  entrant. 
OSHA  anticipated  that  the  retrieval 
system,  where  used,  would  enable  a 
rescuer  (either  the  permit  space 
attendant  or  personnel  summoned  by 
the  attendShtJ  to  extricate  an  entrant 
without  being  exposed  to  permit  space 
hazards. 

OSHA  recognized  that  the  use  of  a 
retrieval  system  will  be  infeasible  in 
some  instances.  Accordingly.  §  1910.146 
also  contains  requirements  pertaining  to 
rescuers  who  enter  permit  spaces  to 
perform  rescues,  in  paragraphs  (k)(l) 
and  (k)(2)  of  the  final  rule.  These 
requirements  were  included  to  ensure 
that  designated  rescuers  were 
adequately  trained  and  equipped  to 
safely  (for  both  authorized  entrants  and 
the  rescuers  themselves)  perform 
effective  rescues. 

Paragraph  (k)(l)  applies  to  employers, 
such  as  fire  departments  and  contract 
rescue  services,  whose  employees  will 
perform  rescue  at  other  employers' 
workplaces,  as  well  as  to  employers 
who  have  their  own  employees  perform 
rescues.  OSHA  recognizes  that  many 
employees  who  perform  rescue  are  not 
employees  of  the  host  employer.  In 
addition,  fire  department  and  other 
public  sector  rescue  service  employees 
are  only  covered  by  OSHA  standards  in 
State  Plan  States.  Section  3(5)  of  the 
OSH  Act  (29  U.S.C.  652)  provides  that 
the  term  "employer"  does  not  include 
the  United  States  or  any  State  or 
political  subdivision  of  a  State.  For 
States  which  administer  approved 
OSHA  state  plans,  section  18(c)(6)  of  the 
OSH  Act  provides  that  State  and  local 


government  employees  in  State  Plan 
States  are  covered  by  the  State  OSHA 
standard  equivalents  to  the  Federal 
OSHA  standards.  OSHA  believes,  based 
on  the  number  of  informal  inquiries 
received,  that  many  State  and  local 
governmental  entities  whose  employees 
provide  rescue  services  for  permit 
spaces  are  already  voluntarily 
complying  with  the  provisions  of 
§  1910.146(k)(l)  even  where  there  is  no 
legal  requirement  to  do  so. 

The  ability  of  rescue  and  emergency 
services  to  provide  timely  and  effective 
assistance  to  authorized  entrants  is  a 
critical  element  of  compliance  with 
paragraphs  (d)i9)  and  (k)  of  the 
standard.  Under  the  permit  space 
standeird,  affected  employers  can  set  up 
their  own  employee-staffed  rescue 
services  or  arrange  to  have  persons  other 
than  their  own  employees  provide 
rescue  services.  As  discussed  in  the 
preamble  to  the  final  rule  (58  FR  4524), 
OSHA  anticipates  that  a  rescue  and 
emergency  service  composed  of  an 
employer's  own  employees  will  usually 
have  a  faster  response  to  a  rescue 
summons  than  a  rescue  service 
composed  of  persons  other  than  the 
employer's  own  employees  because  the 
employer's  own  rescuers  are  far  more 
likely  to  be  "on-site."  Accordingly,  the 
Agency  believes  that  it  is  appropriate  to 
use  a  rescue  service  composed  of 
persons  other  than  on-site  employees 
only  when  there  is  reasonable  assurance 
that  the  designated  rescuers  can 
effectively  respond  to  a  rescue  summons 
in  a  timely  fashion. 

OSHA  notes  that  it  also  may  be 
feasible  for  an  employer  to  select  a  mix 
of  on-site  and  off-site  (or  a  mix  of 
employee  and  non-employee)  rescue 
capabilities  for  that  employer's 
particular  circumstances.  The 
provisions  of  existing  §  1910.146(k)  do 
not  preclude  such  arrangements.  The 
standard  requires  simply  that  employers 
plan  ahead  for  rescue  and  ensure  that  an 
adequate  rescue  capability  is  in  place 
for  permit  space  entries. 

Paragraph  (k)(2)  of  the  standard 
applies  to  employers  who  arrange  to 
have  persons  other  than  their  own 
employees  provide  permit  space  rescue 
and  emergency  services.  Paragraph 
(k)(2)  requires  affected  employers  to 
inform  the  rescue  service  of  the  hazards 
they  may  confront  when  called  upon  to 
perform  rescue  at  the  host  employer's 
facility  and  to  provide  the  rescue  service 
with  access,  for  planning  and  practice 
rescue  purposes,  to  all  permit  spaces 
from  which  rescue  may  be  necessary. 

Paragraph  (d)(9)  of  the  standard 
requires  employers  to  "Develop  and 
implement  procedures  for  summoning 
rescue  and  emergency  services,  for 


rescuing  entrants  from  permit  spaces 
(emphasis  added),  for  providing 
necessary  emergency  services  to  rescued 
employees,  and  for  preventing 
unauthorized  persormel  from  attempting 
a  rescue."  OSHA  believes  that  the 
requirements  of  paragraph  (d)(9),  in 
conjunction  with  the  requirements  of 
paragraph  (k),  place  a  responsibility  on 
employers  to  take  whatever  actions  are 
necessary  to  provide  for  the  effective 
rescue  of  authorized  entrants  from 
permit  spaces.  Further,  OSHA  believes 
that  any  host  employer  who  fails  to 
consider  such  factors  as  the  response 
time,  equipment  and  state  of  training  of 
rescue  services  not  composed  of  the 
host  employer's  own  employees,  when 
an  employer  chooses  to  arrange  for  such 
services,  is  not  complying  with 
paragraphs  (d)(9)  and  (k). 

In  their  June  22, 1993  letter  to  OSHA, 
the  USWA  contended  that  existing 
§  1910.146(k)(2)  does  not  specifically 
address  the  timeliness  with  which  a 
rescue  service  must  respond  to  a  rescue 
summons.  The  USWA  believes  that 
such  an  omission  permits  the  host 
employer  to  arrange  for  the  use  of  a 
rescue  service  without  any 
consideration  of  the  rescue  service's 
capability  to  respond  in  a  timely 
manner.  According  to  the  USWA,  this 
situation  would  very  likely  result  in  the 
death  or  serious  injury  of  authorized 
entrants,  because  there  would  be  no 
assurance  that  the  rescue  service  could 
arrive  in  time  to  perform  an  effective 
rescue. 

In  addition,  the  USWA  stated  that  the 
standard  fails  to  include  any  meaningful 
provisions  dealing  with  accountability 
for  the  adequacy  of  a  non-host  employer 
rescue  service.  Thus,  they  believe,  an 
employer  could  avoid  responsibility  for 
the  adequacy  (e.g..  the  equipping  and 
training)  of  rescue  and  emergency 
services.  Further,  the  USWA  contends 
that  existing  §  1910.146(k)(2) 
discourages  employers  from  providing 
an  employee-staffed  on-site  rescue 
service  and  encourages  the  disbanding 
of  any  such  existing  rescue  services. 

The  USWA  concluded,  based  upon 
the  above  stated  concerns,  that  the 
permit  space  standard  should  require 
that  all  host  employers  establish  and  use 
rescue  services  composed  only  of  their 
owTi  employees. 

As  has  been  discussed,  OSHA 
believes  that  the  final  rule  does  address 
the  need  for  the  host  employer  to 
consider  timeliness  of  rescue  and 
accountability  in  its  selection  of  outside 
rescue  services.  However,  the  Agency 
recognizes  that  these  areas  of  the 
standard  may  not  have  been  set  forth 
with  sufficient  clarity  or  specificity  in 
the  regulatory  text.  Therefore,  OSHA  is 


proposing  to  revise  paragraph  (k)(2)  so 
that  the  steodard  more  clearly  states 
what  an  employer  must  do  when  it 
arranges  to  have  persons  other  than  its 
own  employees  provide  permit  space 
rescue  and  emergency  services.  (See 
Section  III.,  Summary  and  Explanation 
of  the  Proposed  Revision.) 

B.  Retrieval  Systems 

Paragraph  (k)(3)(i)  of  the  final 
standard  contains  a  provision  requiring 
that  retrieval  systems  employ  a  retrieval 
line  which  is  attached  at  the'center  of 
the  entrant's  back  near  shoulder  level  or 
above  the  entrant's  head.  In  the  final 
standard's  preamble  (58  FR  4531)  the 
reason  given  for  specifying  the 
attachment  point  for  the  retrieval  line  is 
"so  that  the  entrant  will  present  the 
smallest  possible  profile  during 
removal,  in  case  a  rescue  becomes 
necessary."  It  has  come  to  OSHA's 
attention  that  the  language  of  paragraph 
(k)(3)(i)  may  be  unnecessarily 
restrictive.  The  ADS  Environmental 
Ser\'ices  Company,  a  contractor  which 
provides  flow  monitoring  services  in 
sewers,  has  requested  that  OSHA  grant 
a  variance  (Ex.  2)  from  the  requirement 
that  the  point  of  attachment  either  be 
centered  near  the  entrant's  back  near 
shoulder  level  or  overhead.  For 
operational  purposes,  the  ABS 
Company  attaches  the  retrieval  line  in 
front  of  the  entrant  at  about  mid- 
shoulder  level.  ADS  has  satisfactorily 
demonstrated  that  their  method  oT 
retrieval  hne  attachment  is  equally  as 
effective  as  the  two  methods  spedEed 
in  the  existing  OSHA  standard  in 
meeting  the  stated  objective  of 
presenting  the  smallest  possible  entrant 
profile  during  removal.  Accordingly, 
and  in  keeping  with  the  Agency's  goal 
of  stating  standards  in  performance- 
oriented  language  to  the  extent 
reasonable,  OSHA  believes  it  is 
appropriate  to  amend  §  T910.146(k)(3)(i) 
to  permit  any  point  of  attachment  of  a 
retrieval  line  to  a  rfiest  orfuUhody 
harness  which  meets  the  goal  of 
presenting  the  smallest  possible  entrant 
profile  tluring  removal  from  a  permit 
space. 

C.  Employee. Participation  in  E\posure 
iV/onitoriiig 

In  addition  to  suggesting  changes  to 
the  rescue  provisions,  the  USWA  also 
stated,  in  its^une  22,  1993  letter.  (Ex.  1) 
that  thePermh  Space  standard  should 
contain  a  provision  which  requires  that 
affected  employees,  or  ^leir  <tesignafted 
repjesentirtives.  be  permitted  to  observe 
any  exposore  monitoring  required  In' 
the  standard.  The  USWA  contends  that 
the  inclusion  of  sucii  a  provision  is 
required  by  9ertion«(c)|s)or  the  Act. 


and  that  such  a  provision  is  routinely 
placed  in  all  of  OSHA's  chemical- 
specific  standards. 

In  response  to  a  comment  from  the 
United  Auto  Workers  (UAW)  (Ex.  19- 
38).  Issue  3  of  the  Hearing  Notice  (54  FR 
41462)  requested  input  regarding 
worker  participation  in  the  design  and 
implementation  of  a  Permit  Space 
program.  As  discussed  in  the  final  rule 
(58  FR  4484-85)  roost  of  the  comments 
and  testimony  received  expressed 
general  support  for  the  concept  of 
employee  participation,  but  did  not 
provide  specific  suggestions  as  to  how 
that  participation  should  be 
implemented.  In  responding  to  Issue  3, 
the  UAW  testimony  at  the  public 
hearings  repeated  their  NPRM 
recommendation  that  the  permit  space 
standard  require  active  employee 
participation  in  the  design  and 
implementation  of  permit  space 
programs,  while  adding  a  suggestion 
that  employers  provide  employees  with 
an  opportunity  to  observe  the 
monitoring  of  permit  spaces  (Chicago 
Tr.  347).  In  its  post  hearing  brief  (Ex. 
142),  the  UAW  repeated  the  suggestion 
for  observation  of  monitoring  without 
elaboration. 

OSHA  did  not  include  specific 
requirements  for  emplo^-ee  participation 
in  the  final  rule  because  the  Agency 
believed  it  would  be  very  difficuh  to 
mand^e  labor-manogement 
collaboration  and  to  determine  how 
dis»greem«nts  would  he  resolved.  In 
addition,  OSHA  stated  that  employees 
would  have  input  to  the  Permit  Space 
program  through  §§1910.146(d)(13) 
(review  of  permit  space  program)  and 
(g)(2)(iv)  (retraining  when  there  are 
deviations  from  the  permit  spare 
procedures). 

In  response  to  the  sotmiission  b^  the 
USWA,  the  Agenc\  has  agreed  to  raise 
an  issue  for  comment  regarding 
employee  observation  of  monitoring. 
OSHA  does  not  •believe  that  section 
8(c)(3)  of  the  Act  mandates  the 
inclusion  of  a  Tequireinent  ior  employee 
observation  of  monitoring  in  safety 
standards.  However,  the  Agency  is 
considering  whether  such  a  provision 
should  be  added  to  the  permit  space 
standard  based  on  the  concerns 
expressed  and  on  the  record  developed 
as  a  result  of  this  notice; 

Accordingly,  OSHA  requests 
comment  from  interested  parties  as  to 
whether  the  Agency  should  revise 
§  1910.146  by  adding  a  requirement  that 
affected  employees,  or  their  designated 
representativ'es,  be  permitted  to  observe 
the  evaluation  of  confined  space 
conditions,  including  any  testing  or 
monitoring  conducted  under  the  permit 
space  standard.  The  .'\gency  requests 


that  commcnters  provide  the  reasons  for 
their  views,  and  requests  the  submission 
of  any  data  or  information  which  would 
be  useful  to  OSHA  in  making  an 
informed  decision  regarding  this  issue. 

The  USWA  also  believes  that  the 
Permit  Spaee  standard  should  contain  a 
provision  which  requires  ftat  the  results 
of  any  evaluation  of  a  permit  space, 
including  the  results  of  any  atmospheric 
monitoring  conducted,  be  made 
available  to  employees  or  their 
designated  representative.  OSHA  agrees 
that  it  is  important  that  this  information 
be  made  available  to  permit  space 
entrants  and  believes  that  the  existing 
permit  space  standard  already  includes 
provisions  to  assure  that  this  objective 
is  achieved.  Existing  §  1910.146(0(10) 
requires  that  the  results  of  initial  and 
periodic  tests  performed  under  existing 
§  1910.146(d)(5)  be  entered  on  the  entry 
permit,  and  existing  §  1910.146(e)(3) 
requires  that  the  permit  be  made 
available  to  all  authorized -entrants  at 
the  time  of  emr>-. 

Accordingly,  OSHA  solicits 
comments  regarding  the  issue  of 
whether  the  existing  stairdard  provides 
adequate  employee  airoess  tothe  results 
of  testing  and  monitoring  in  permit 
spaces.  The  Agency  also  encourages 
interested  parties  who  heljeve  that  the 
existing  provisions  are  inadequate  to 
provide  suggestions  regarding  how 
OSHA  can  correct  any  such 
inadequacies.  OSHA  may  decide,  based 
upon  the  comments  received  concerning 
this  issue,  to^dd  a  provision  or 
prmisions  tothepermtt  space  rule 
replacing  or  strengthening  the  current 
provisions. 

III.  Summary  and  Explaaationof  the 
Proposed  Bei'ision 

OSHA  proposes  to  make  several 
changes  to  paragraph  (k)(2)  of 
§  1910.146  so  thad  the  standard  will 
more  clearly  state  tke  duties  and 
responsibilities  of  employers  (host 
employers)  who  arrange  for  persons 
other  than  their  own  employees  to 
perform  permit  space  rescue  in  their 
workplace.  OSHA  believes  that  the 
proposed  changes  will  make  it  clearer 
that  such  employers  must  select  rescue 
services  which  are  capable  of 
responding  in  a  timely  manner  and 
which  are  properly  trained,  equipped 
and  capable  oTfrinctioning 
appropriately  to  perform  permit  space 
rescues  at  thehost  employer's. facility. 

First,  OSHA  proposes  to  add  the 
paremhetical  "(outside  rescuers)" 
between  "employees"  and  "perform"  in 
the  introductory  text  .of  paragraph  (kK2l. 
and  to  add  the  words  "ensure  fhat"  to 
the  end  of  the  introductory  text  to 
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paragraph  (k)(2).  That  introductory  text 
would  then  read: 

When  an  employer  (host  employer) 
arranges  to  have  persons  other  than  the  host 
employer's  employees  (outside  rescuers) 
perform  permit  space  rescue,  the  host 
employer  shall  ensure  that: 

The  parenthetical  "(outside  rescuers)"  is 
proposed  to  be  added  to  clarify  and 
simplify  what  is  meant  by  the  phrase 
"persons  other  than  the  host  employer's 
employees".  The  words  "ensure  that"  at 
the  end  of  the  introductory  text  are 
proposed  to  be  added  to  clarify  and 
strengthen  the  requirements  in 
paragraph  (k)(2). 

Second,  OSHA  proposes  to  add  new 
paragraphs  (k)(2)(i)  and  (k)(2)(ii). 
Proposed  new  paragraph  (k)(2)(i) 
specifically  requires  host  employers  to 
ensure  that  arranged-for  rescue  services 
can  effectively  respond  in  a  timely 
manner  to  a  rescue  summons.  The 
proposed  paragraph  clearly  indicates 
that  a  host  employer  must  take  into 
account  a  rescue  service's  capability  in 
terms  of  response  time  and  may  only 
select  a  rescue  service  which  satisfies 
the  pertinent  criteria. 

Proposed  new  paragraph  (k)(2)(ii) 
specifically  requires  host  employers  to 
ensure  that  arranged-for  rescue  services 
are  equipped,  trained  and  capable  of 
functioning  appropriately  to  perform 
permit  space  rescues  at  the  host 
employer's  facility.  The  proposed 
provision  clearly  indicates  that  host 
employers  must  evaluate  a  prospective 
rescue  service's  capabilities  and  verify 
that  the  needed  capabilities  are  present 
before  selecting  that  rescue  service  to 
perform  permit  space  rescues.  The  host 
employer  would  be  clearly  prohibited 
from  selecting  any  rescue  service  which 
does  not  meet  the  criteria  of  proposed 
(k)(2)(i)  and  (k)(2)(ii). 

Third.  OSHA  proposes  to  redesignate 
existing  paragraphs  (k)(2)(i)  and 
(k)(2)(ii)  as  paragraphs  (k](2)(iii]  and 
(k)(2)(iv),  respectively.  The  language  of 
these  two  provisions  has  been  modified 
slightly  to  fit  the  revised  introductory 
text  of  paragraph  (k)(2),  but  no  changes 
to  the  existing  requirements  have  been 
made. 

OSHA  emphasizes  that  the  intent  of 
proposed  paragraphs  (k)(2)(i)  and 
(k)(2)(ii)  is  to  clarify  the  existing 
requirements  in  paragraphs  (d)(9)  and 
(k)(2)  of  §  1910.146,  as  these 
requirements  have  been  interpreted  by 
the  Agency.  As  discussed  earlier,  OSHA 
believes  that,  even  under  the  current 
rule,  an  employer  must  take  timeliness 
and  accountability  into  account  if  that 
employer  is  to  have  a  truly  effective 
rescue  capability.  The  Agency 
acknowledges,  as  discussed  in  the 


preamble  to  the  permit  space  standard 
(58  FR  4527),  that  the  rescue  provisions 
of  the  standard  will  not  ensure  that  all 
incapacitated  entrants  will  be 
successfully  rescued  from  permit 
spaces.  The  fact  that  a  host  employer 
has  done  all  that  it  can,  before  any 
arrangements  for  using  an  outside 
rescue  service  are  finalized,  to  ensure 
that  a  rescue  service  is  fully  capable  of 
performing  a  timely  rescue  at  its 
workplace  does  not  guarantee  that  an 
actual  rescue  attempt  by  that  rescue 
service  will  be  successful.  Thus, 
OSHA's  measurement  of  a  host 
employer's  compliance  with  proposed 
paragraphs  (k)(2)(i)  and  (k)(2)(ii)  will 
not  be  based  solely  upon  a  rescue 
service's  actual  performance  during  any 
single  instance,  but  instead  upon  the 
host  employer's  total  effort  prior  to 
arranging  for  an  outside  rescue  ser\'ice 
to  ensure  that  the  prospective  rescue 
service  is  indeed  capable,  in  terms  of 
overall  timeliness,  training  and 
equipment,  of  performing  an  effective 
rescue  at  the  host  employer's  workplace. 

OSHA  is  also  proposing  to  amend 
paragraph  (k)(3)(i)  so  that  the  provision 
dealing  with  the  point  of  attachment  of 
-a  retrieval  line  becomes  more 
performance-oriented.  The  existing 
provision  requires  that  the  point  of 
attachment  be  either  at  the  center  of  the 
entrant's  back  near  shoulder  level  or 
above  the  entrant's  head.  OSHA 
specified  those  points  of  attachment 
because  the  Agency  believed  that  their 
use  would  enable  Uie  entrant  to  present 
the  smallest  possible  profile  during 
retrieval.  However,  OSHA 
acknowledges  that  there  may  be 
circumstances  under  which  alternate 
body  harness  attachment  points  may  be 
at  least  as  safe  and  effective  as  either  of 
the  specified  locations.  Accordingly, 
The  Agency  proposes  to  allow  any  other 
point  of  attachment  which  enables  the 
entrant's  body  to  present  the  smallest 
possible  profile  during  retrieval.  As 
amended,  the  first  sentence  of  paragraph 
(k)(3)(i)  would  read  as  follows: 

Each  authorized  entrant  shall  use  a  chest 
or  full  body  harness,  with  a  retrieval  line 
attached  at  the  center  of  the  entrant's  back 
near  shoulder  level,  above  the  entrant's  head 
or  other  point  which  assures  that  the  entrant 
will  present  the  smallest  possible  profile 
during  retrieval. 

IV.  Regulatory  Impact  Assessment 

As  explained  elsewhere,  the  Agency 
considers  the  new  language  a 
clarification  of  the  existing  standard, 
and  not  a  new  burden  on  employers. 
Therefore,  the  Agency  believes  no  new 
costs  are  implied  by  this  modification. 


V.  Federalism 

This  proposed  amendment  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  31685,  October  30, 
1987)  regarding  Federalism.  This  order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
poUcy  options  and  consult  with  States 
prior  to  taking  any  action.  Agencies  may 
act  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupa!iunal 
safety  and  health  standards.  LJucier  the 
OSHA  Act,  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  Federal  Standards. 
Where  such  standards  are  applicable  to 
products  distributed  or  used  in 
interstate  commerce,  they  may  not 
unduly  burden  commerce  and  must  be 
justified  bv  compelling  local  conditions 
(See  Section  18(c)(2)  of  the  OSHA  Act). 

This  proposed  rule  is  drafted  so  that 
employees  in  every  State  will  be 
protected  by  general,  performance- 
oriented  standards.  To  the  extent  that 
there  are  State  or  regional  peculiarities 
caused  by  the  terrain,  the  climate  or 
other  factors.  States  would  be  able, 
under  the  OSHA  Act.  to  develop  their 
own  State  standards  to  deal  with  any 
special  problems.  And,  under  the  Act,  if 
a  State  develops  an  approved  State 
program,  it  could  make  additional 
requirements  in  its  standards.  Moreover, 
the  performance  nature  of  this  standard, 
of  and  by  itself,  allows  for  flexibility  by 
States  and  employers  to  provide  as 
much  safety  as  possible  using  varying 
methods  consonant  with  conditions  in 
each  State. 

In  short,  there  is  a  clear  natronal 
problem  related  to  occupational  safety 
and  health  concerning  entry  into 
permit-required  confined  spaces.  Those 
Stales  which  elect  to  participate  under 
the  statute  would  not  be  preempted  by 
this  regulation  and  would  be  able  to 
address  special,  local  conditions  within 
the  framework  provided  by  this 
performance-oriented  standard. 
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VI.  Public  Participation 

Written  Comments:  Interested  persons 
are  invited  to  submit  written  data,  views 
and  arguments  with  respect  to  this 
proposal.  These  comments  must  be 
postmarked  by  (February  27, 1995,  in 
the  Federal  Register)  and  submitted  to 
the  Docket  Office.  Docket  S-019A,  room 
N2634,  U.S.  Department  of  Labor, 
Washington,  DC  20210.  Written 
submissions  must  clearly  identify  the 
issues  or  specific  provisions  of  the 
proposal  which'  are  addressed  and  the 
position  taken  with  respect  to  each  issue 
or  provision. 

The  data,  views  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Hearing  Requests:  Additionally, 
under  section  6(b)(3)  of  the  OSHA  Act 
and  29  CFR  1911.11,  interested  persons 
may  file  objections  to  the  proposed 
amendment  and  request  an  informal 
hearing.  The  objections  and  hearing 
request  should  be  submitted  to  the 
Docket  Office  at  the  above  address  and 
must  comply  with  the  following 
conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  objector; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  on  or  before 
February  27.  1995; 

3.  The  objections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  amendment 
to  which  objection  is  taken  and  must 
state  the  grounds  therefore; 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered,  and; 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

VII.  State  Plan  States 

The  25  States  and  territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  amended  standard  within 
six  months  of  the  publication  date  of  a 
final  standard.  These  25  States  and 
territories  are:  Alaska,  Arizona, 
Cahfomia,  Connecticut  (for  State  and 
local  goverrmient  employees  only), 
Hawaii.  Indiana,  Iowa.  Kentucky, 
Maryland.  Michigan,  Minnesota, 
Nevada,  New  Mexico,  New  York  (for 
state  and  local  government  employees 
only).  North  Carolina,  Oregon.  Puerto 
Rico,  South  Carohna.  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington  and  Wyoming.  Until  such 


time  as  a  State  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate, 
in  these  states. 

VIII,  List  of  Subjects  in  29  CFR  Part 
1910 

Confined  spaces.  Monitoring, 
Occupational  safety  and  health. 
Personal  protective  equipment.  Rescue 
equipment.  Retrieval  lines.  Safety. 

IX.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657),  Secretary  of  Labor's  Order  No. 
1-90  (55  FR  9033)  and  29  CFR  part 
1911,  OSHA  proposes  to  amend 
§  1910.146  of  29  CFR  as  set  forth  below. 

Signed  at  Washington,  D.C.  this  21st  day  of 
November  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  ofLat>or. 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  subpart  J 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4,6,  and  8,  Occupational 
Safety  and  Health  Act  of  1970.  29  U.S.C.  653. 
655.  657;  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033).  as 
applicable.  Sections  1910.141. 1910.142. 
1910.145.  1910.146.  and  1910.147  also  issued 
under  29  CFR  part  1911. 

2.  Paragraphs  (k)(2)  and  (k)(3)(i)  of  29 
CFR  1910.146  would  be  revised  to  read 
as  follows: 

§1910.146    Permit  required  confined 
spaces. 

•        »        •        *        « 

(k)  Rescue  and  emergency  services. 

»  »  * 

(2)  When  an  employer  (host 
employer)  arranges  to  have  persons 
other  than  the  host  employer's 
employees  (outside  rescuer)  perform 
permit  space  rescue,  the  host  employer 
shall  ensure  that: 

(i)  The  outside  rescuer  can  effectively 
respond  in  a  timely  manner  to  a  rescue 
summons. 

(ii)  The  outside  rescuer  is  equipped, 
trained  and  capable  of  functioning 
appropriately  to  perform  permit  space 
rescues  at  the  host  employer's  facility. 

(iii)  The  outside  rescuer  is  aware  of 
the  hazards  they  may  confront  when 


called  on  to  perform  rescue  at  the  host 
employer's  facility. 

(iv)  The  outside  rescuer  is  provided 
with  access  to  all  permit  spaces  from 
which  rescue  may  be  necessary  so  that 
the  outside  rescuer  can  develop 
appropriate  rescue  plans  and  practice 
rescue  operations. 

(3)*  •  * 

(i)  Each  authorized  entrant  shall  use 
a  chest  or  full  body  harness,  with  a 
retrieval  line  attached  at  the  center  of 
the  entrant's  back  near  shoulder  level, 
above  the  entrant's  head  or  other  point 
which  the  employer  can  establish  will 
ensure  that  the  entrant  will  present  the 
smallest  possible  profile  during 
removal. 
'  •        *        *        *        • 

[FR  Doc.  94-29117  Filed  11-25-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  247 
RIN  1510-AA44 

Regulations  Governing  PedSelect 
Checks 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasurv. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  time  for  comments. 


SUMMARY:  On  October  21, 1994,  the 
Financial  Management  Service  issued  a 
notice  of  proposed  rulemaking 
proposing  new  regulatory  text  for  31 
CFR  Part  247  to  govern  the  use  of 
FedSelect  checks,  a  new  payment 
instrument  for  use  by  Federal  agencies 
in  paying  Federal  obligations.  59  FR 
53125.  This  rulemaking  sets  forth 
procedural  instructions  for  using 
FedSelect  checks,  and  defines  the  rights 
and  liabilities  of  the  Federal 
Government,  Federal  Reserve  Banks, 
and  depositary  institutions  in 
connection  with  FedSelect  checks.  The 
date  for  filing  comments  is  being 
extended  at  the  request  of  various 
interested  commenters. 
DATES:  The  date  for  filing  comments  is 
extended  to  and  including  December  21, 
1994. 

ADDRESSES:  All  comments  on  this 
proposed  rule  should  be  addressed  to 
Mr.  John  Galligan,  Director,  Cash 
Management  Policy  and  Planning 
Division,  Financial  Management 
Ser\'ice.  401  14th  Street.  SW.,  room  420. 
Washington,  DC  20227.  Please  note  the 
new  room  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Gamer,  Financial  Program 
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Specialist.  202-874-6751;  Mr.  John 
Calligan,  Director,  Cash  Management 
Policy  and  Planning  Division  202-874- 
6657;  or  Mr.  Brad  Ipema.  Principal 
Attorney.  202-874-6680.  Please  note 
the  new  phone  number  and  point  of 
contact. 

Dated:  November  22. 1994. 
Russell  D.  Monis, 
Commissioner. 

|FR  Doc.  94-29191  Filed  11-25-94;  8:45  am] 
BILLING  COOE  4Ct«-aS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
[AH-fRL-6107-1;  Docket  No.  A-«2-6q 

Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  nUemaking. 

SUMMARY:  EPA  is  issuing  this  proposal 
to  augment  the  Bnal  rule  that  was 
published  on  July  20. 1993.  Today's 
notice  proposes  to  make  several 
additions  and  changes  as  supplement  C 
to  the  "Guideline  on  Air  Quality  Models 
(Revised)".  Supplement  C  does  the 
following:  incorporates  improved 
algorithms  for  treatment  of  area  sources 
and  dry  deposition  in  the  Industrial 
Source  Complex  (ISC2)  model,  adopts  a 
solar  radiation/ delta-T  (SRDT)  method 
for  estimating  atmospheric  stability 
categories,  adopts  a  new  screening 
approach  for  assessing  annual  NO3 
impacts,  and  adds  SLAB  and 
IIGSYSTEM  as  alternative  models.  The 
Guideline  sets  forth  air  quality  models 
and  guidance  for  estimating  the  air 
quality  impacts  of  sources  and  for 
specifying  emission  limits  for  them.  The 
purpose  of  the  proposed  changes  is  to 
enhance  the  guidance  in  response  to  a 
substantial  number  of  public  comments 
urging  the  Agency  to  do  so.  For  the 
purposes  of  this  document.  EPA  is 
soliciting  public  comments  only  on  the 
four  proposed  changes  associated  with 
supplement  C  and  will  not  respond  to 
any  comments  that  are  outside  the  scope 
of  this  document.  This  limiting  of  EPA's 
responses  to  comments  within  the  scope 
of  this  document  allows  the  Agency  to 
focus  on  the  issues,  data,  and 
information  relevant  to  this  rulemaking. 
DATES:  The  period  for  comment  on  these 
proposed  changes  closes  January  12. 
19«5. 

ADDRESSES:  CommenU:  Written 
comments  should  be  submitted  (in 


duplicate  if  possible)  to:  Air  Docket 
(6102).  Room  M-1500.  Waterside  Mall. 
Attention:  Docket  A-92-65.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  S.W..  Washington,  D.C.  20460. 

Copies  of  supplement  C  (draft)  to  the 
"GuideUne  on  Air  Quality  Models 
(Revised)"  may  be  obtained  by  writing 
or  calling  Joseph  A.  Tikvart.  Source 
Receptor  Analysis  Branch.  MD-14.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711. 
phone  (919)  541-5561.  Supplement  C 
(draft)  is  also  available  to  registered 
users  of  the  Support  Center  for 
Regulatory  Air  Models  Bulletin  Board 
System  (SCRAM  BBS)  by  downloading 
the  appropriate  file.  To  register  or  access 
this  electronic  bulletin  board,  users  with 
a  personal  computer  should  dial  (919) 
541-5742. 

Docket:  Copies  of  reports  referenced 
herein  (unless  otherwise  noted)  and 
public  comments  made  on  this  Notice  of 
Proposed  Rulemaking  (NPR)  are 
maintained  in  Docket  A-92-65.  The 
docket  is  available  for  public  inspection 
and  copying  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Tikvart.  Chief.  Source 
Receptor  Analysis  Branch.  Office  of  Air 
Quality  Planning  and  Standards.  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711; 
telephone  (919)  541-5561  or  C.  Thomas 
Coulter,  telephone  (919)  541-0832. 

SUPPLEMENTARY  INFORMATION: 

Background  ^ 

The  purpose  of  the  Guideline  *  Is  to 
promote  consistency  in  the  use  of 
modeling  within  the  air  management 
process.  The  Guideline  provides  model 
users  with  a  common  basis  for 
estimating  pollution  concentrations, 
assessing  control  strategies  and 
specifying  emission  limits;  these 
activities  are  regulated  at  40  CFR  51.46. 
51.63.  51.112.  51.117,  51.150.  51.160, 
51.166,  and  51.21.  The  Guideline  was 
originally  published  in  April  1978.  It 
was  incorporated  by  reference  in  the 
regulations  for  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 


in  June  1978  (43  PR  26380).  The 
Guideline  was  subsequently  revised  in 

1986  (51  FR  32176).  and  later  updated 
with  the  addition  of  supplement  A  in 

1987  (53  FR  393).  The  last  such  revision 
was  supplement  B.  issued  on  July  20. 
1993  (58  FR  38816).  The  revisions  in 
supplement  B  included  techniques  and 
guidance  for  situations  where  specific 
procedures  had  not  previously  been 
available,  and  also  improved  several 
previously  adopted  techniques. 

During  the  pubKc  comment  period  for 
supplement  B.  EPA  received  requests  to 
consider  several  additional  new 
modeling  techniques  and  suggestions 
for  enhanced  technical  guidance.* 
However,  because  there  was  not 
sufficient  time  for  the  public  to  review 
the  new  techniques  and  technical 
guidance  before  promulgation  of 
supplement  B.  the  new  models  and 
enhanced  technical  guidance  could  not 
be  included  in  the  supplement  B 
rulemaking.  Thus,  in  this  subsequent 
regulatory  proposal,  EPA  is  proposing  to 
revise  the  Guideline  and  is  seeking 
public  comment  on  the  four  items 
described  below.  Once  promulgated, 
these  four  items  will  be  included  in 
supplement  C  to  the  Guideline.  A  copy 
of  supplement  C  (draft)  is  available  for 
public  review  (Docket  Item  IlI-B-l). 

Proposed  Action 

Appendix  W  of  40  CFR  part  51  will 
be  appropriately  amended  to  effect  the 
following  revisions,  proposed  as 
supplement  C  to  the  Guideline.  EPA 
solicits  comment  on  each  of  the 
following  revisions. 

1.  Enhancements*  to  the  Industrial 
Source  Complex  Model  (ISC2) 

A.  Area  Source  Algorithm 

Today's  action  proposes  to  replace  the 
area  source  algorithm  in  the  Industrial 
Source  Complex  model  (ISC2)  with  a 
new  one  based  on  a  double  integration 
of  the  Gaussian  plume  kernel  for  area 
sources. 

(1)  Short-term  algorithm:  ISCST2.  A 
previous  EPA  study  ^  indicated  that  the 
currently  implemented  ISCST2  area 
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'  In  reviewing  this  preamble,  note  the  distinction 
belMWon  the  lanns  "supplement"  and  "appendix". 
Supplements  A,  B  and  C  contain  the  replacement 
pages  to  efCoct  Guideline  revisions;  appendix  A  to 
the  Guideline  l^the  repository  for  preferred  models. 
H  hile  appendix  B  is  the  repository  for  alternate 
models  justified  for  use  on  a  case-bynrase  basis. 

'  "Guldelioe  on  Air  Qualitv  Models  (Revised)" 
(1986)  IEPA-450/2-78-027R1.  v»ith  supplement  A 
(19871  and  supplenwat  B  (1993).  heieinaftar.  the 
"Guideline".  The  Guideline  is  published  as 
appendix  W  of  40  CFR  Part  51.  The  text  of  appendix 
W  wiil  be  appropriafety  modified  to  effect  the 
revisjona  praiposed  for  supplement  C 


^  The  official  public  hearing  for  EPA's  proposal  to 
adopt  supplement  B  was  the  Fifth  Conference  on 
Air  Quality  Modeling,  Match  1991  (56  FR  7694). 
Full  transcripts  filed  in  Docket  No.  A-8ft-04:  IV- 
F-1  (see  ADDRESSES).  See  also  "Summary  of 
Public  Comments  and  EPA  Responses  on  the  Fifth 
Conference  on  Air  Quaiily  Modeling:  March  1991". 
February  1993.  (Docket  No.  A-8»-04:  V-C-1) 

*For  clarification,  these  enhancements  dre 
discussed  separately.  EPA  intends  to  Integrate  these 
enhancements  into  one  model  tat  actual  use. 

>  Enviromnental  Protection  Agency,  1989.  Review 
and  Evaluatton  of  Area  Source  Dispersioa 
Algorithms  for  Emission  Sources  at  Superfund 
Sites.  EPA  PuNicatlan  No.  EPA-450/4-e»-020. 
U.S.  Environmental  Protection  Agency,  Research 
Triaoile  Pwi,  NC.  tNTlS  No.  PB  90-1427531 


source  algorithm,  based  on  a  finite  line 
segment  approximation,  estimates 
concentration  distributions  with  limited 
accuracy,  especially  for  receptors 
located  close  to  the  area  source.  An 
independent  but  later  evaluation 
confirmed  these  findings.*-  ">  These 
studies  suggested  that  the  integrated 
line  source  algorithm  for  modeling 
impacts  from  area  sources  provides  a 
better  treatment  of  near-source  geometry 
than  that  currently  recommended  in 
ISCST2,  and  a  reasonable  far-field 
behavior.  Based  on  these  performance 
evaluations  and  limited  field  data,  the 
integrated  line  source  algorithm  is  a 
candidate  to  substitute  for  the  current 
ISCST2  area  source  algorithm. 
Responding  to  public  comments 
received  at  the  time  supplement  B  was 
proposed,  steps  were  taken  to  develop 
and  test  this  algorithm.  In  the  new 
algorithm.s  the  ground-level 
concentration  at  a  receptor  downwind 
of  all  or  a  portion  of  the  area  source  is 
given  by  a  double  integral  in  the 
upwind  and  crosswind  directions.  The 
integral  in  the  lateral  direction  is  solved 
analytically.  The  integral  in  the 
longitudinal  direction  (i.e.,  the 
summation  of  the  contributions  from  the 
line  sources  in  the  upwind  direction)  is 
approximated  with  a  Romberg 
integration  technique."  The  new 
algorithm,  essentially  equivalent  to 
PAL  10  and  the  convergent  mode  of  the 
FDM  »i  integrated  line  source  algorithm, 
has  been  shown  to  perform  verj'  well  in 
terms  of  efficiency  and  of  the 
reasonableness  of  the  results.' 2 

Existing  field  studies  of  impacts 
within  and  nearby  area  sources  being 


••American  Petroleum  Institute.  1992.  Evaluation 
of  Aroa  and  Volume  Source  Dispersion  Models  for 
Petroleum  and  Chemical  Industry  Facilities,  Phase 
I  (Final  Report).  API  Publication  No.  4539.  (Docket 
No.  A-92-65;  II-A-1) 

■  American  Petroleum  Institute,  1992.  Area  and 
Volume  Source  Air  Qualify  Model  Performance 
Evaluation.  Phase  II  (Final  Report).  API  Publication 
No.  4540.  (Docket  No.  A-92-6S;  II-A-2) 

"  "User  Instructions  for  a  New  Area  Source 
AlRorithm"  (August  1993).  uploaded  to  the  SCR.^M 
BBS.  (Docket  No.  A-92-65;  II-A-3) 

"  W.B..  B.  Flannery.  S.  Teukolsky.  and  VV. 
Vetterling.  1986.  Numerical  Rtfcipes.  Cambridge 
University  Press.  New  York:  797  pp. 

'"Petersen,  W.B.,  1978.  Users  Guide  for  PAL— 
A  Gaussian-Plume  Algorithm  for  Point.  Area,  and 
Line  Sources.  EPA  Publication  No.  EPA-600/4-78- 
013.  U.S.  Environmental  Protection  .Agpncy. 
Research  Triangle  Park,  NC.  (NTIS  No.  PB  281306) 
"Environmental  Protection  Agency.  1991.  Users 
(Jiiide  for  the  Fugitive  Dust  Model  (FDM)  (Revised). 
EPA  Publication  No.  EPA-910/9-88-202R.  U.S. 
Environmental  fVotection  Agency.  Region  X.  (NTIS 
No.  PB  90-5024 10) 

'-Environmental  Protection  Agency,  1992. 
Comparison  of  a  Revised  Area  Source  .Mgorithm  for 
the  Industrial  Source  Complex  Short  Term  Model 
and  Wind  Tunnel  Data.  EPA  Publication  No.  EI'.\- 
454/K-92-014.  U.S.  Environmental  Protection 
A>;eiicy.  Research  Triangle  Park.  NC.  (NTIS  No.  PB 
;i.i-2;;tt75i) 


scarce  and  limited  in  scope.  EPA 
compared  model  predictions  to 
measured  results  using  a  wind  tunnel 
simulation  at  the  Fluid  Modeling 
Facility,  Atmospheric  Research  and 
Exposure  Assessment  Laboratory. '^ 
Both  qualitative  physical  and 
quantitative  statistical  analyses  were 
performed.  The  analysis  results  '^  show 
that  the  new  algorithm  predicts  the 
concentration  distribution  with 
relatively  good  accuracy  (i.e..  ±  -10%), 
especially  for  the  ground-level  receptors 
located  near  the  downwind  edge  of  the 
area  source,  a  situation  of  concern  to 
regulatory  modeling  applications.  For 
receptors  near  ground  level  and  within 
or  near  the  area  ±  source,  the 
normalized  modeled  concentrations 
generally  matched  the  wind  tunnel 
measured  concentrations  to  within  ± 
20%.  EPA  considers  this  to  be  an 
acceptable  correspondence. 

To  examine  the  sensitivity  of  the 
design  concentrations  across  a  range  of 
source  characteristics,  scenarios 
considering  source  size,  elevation,  and 
downwind  distance  were  simulated.'* 
For  each  scenario,  the  high-second  high 
(HSH)  1-hour.  3-hour,  24-hour  averages 
and  high  annual  averages  were 
determined  using  a  full  year  of 
meteorological  data;  both  rural  and 
urban  mode  dispersion  options  were 
used.  (Generally,  the  concentration 
ratio's  averaged  -1.2  (1-hour)  to  -1.0 
(annual).  However,  for  receptors  located 
within  and  nearby  the  area  source,  the 
ratio  averaged  -2'(l-hour)  to  -3 
(annual).  Thus,  for  receptors  inside  the 
area  source,  the  ratio  is  higher  than  for 
receptors  outside  the  source,  where  the 
effect  is  a  function  of  averaging  time  and 
proximity  to  the  source  in  question. 

The  proposed  algorithm  is  equivalent 
to  that  in  PAL  and  FDM  and  is  more 
efficient  than  either  of  these  algorithms. 
Based  on  comparisons  with  wind  tunnel 
data,  the  proposed  algorithm  provides  a 
more  realistic  characterization  of  the 
magnitude  of  impacts  at  receptors 
located  within  and  nearby  the  area  than 
that  currently  in  ISC2,  and  gives 
comparable  results  to  the  FDM 
convergent  algorithm  when  modeled 
based  on  the  same  assumptions  for 
release  height,  mixing  height,  and 
dispersion  parametys.  Furthermore. 

"Snyder.  W.H..  1991.  D.\TA  REPORT:  Wind 
Tunnel  Simulation  of  Dispersio:i  from  Sujierfund 
/\rea  Sources.  Part:  Neutral  Flow.  (Docket  No.  A- 
U2-65;  II-a-4) 

''Environmental  Protection  Agency.  1992. 
Sensitivity  Analysis  of  a  Revised  Area  Source 
Algorithm  for  the  Industrial  Source  C^implex  Short 
Term  Model.  EPA  Publication  No.  EPA-454/R-92- 
015.  U.S.  Environmental  l»rotettion  Agency, 
Re.searcb  Triangle  Park.  NC.  (NTIS  No.  I'B  '13- 
226769) 

'^R.\TIO  =  .YMw/.VLtr.    ' 


these  findings  confirm  that  the  currently 
used  area  source  algorithm  in  ISC2  is  aii 
approximation  that  routinely  under- 
estimates (and  underrepresents)  the 
actual  ambient  impact,  especially  for 
receptor  locations  within  and  near  an 
area  source. 

(2)  Long-term  algorithm:  ISCLT2.  The 
studies  previously  cited  in  footnotes  5, 
6.  and  7  have  also  indicated  the 
deficiencies  of  the  virtual  point  source 
algorithm  used  in  ISCLT2.  While  it  is 
computationally  efficient,  the  virtual 
point  source  algorithm  used  in  the 
original  ISCLT2  yields  estimates  of 
limited  accuracy  for  receptors  located 
near  the  edges  and  corners  of  the  area, 
a  problem  also  seen  with  the  original 
ISCST2.  The  algorithm  cannot  predict 
the  area  source  impact  for  receptors 
located  inside  the  source  itself,  and  does 
not  adequately  handle  effects  of 
complex  source-receptor  geometn, . 

Thus,  a  new  area  source  algorithm  for 
the  ISCLT2.  based  on  the  numerical 
integration  algorithm  described  above, 
was  developed  and  evaluated.'^ 
Detailed  performance  tests,  statistical 
analyses  and  sensitivity  analyses  were 
completed  to  assure  the  reliability  and 
reasonableness  of  the  modeling  resLilts. 
Using  idealized  meteorological 
conditions,  the  new  algorithm  yields 
very  good  comparison  results  when 
compared  with  the  newly  developed 
ISCST2  area  source  algorithm.  For 
realistic  meteorological  data,  the 
differences  between  ground  level 
concentration  values  simulated  with  the 
new  ISCLT2  algorithm  and  with  the 
new  ISCST2  counterpart  are  within 
about  lO'l'o  for  a  typical  source.  The 
differences  between  the  long-term  .ind 
short-term  algorithms  using  actual 
meteorological  data  are  because  ISCLT2 
uses  a  meteorological  frequency 
distribution  to  represent  the 
meteorological  conditions,  and  do<»s  not 
contain  precise  hour-to-hour 
information  on  specific  combinations  of 
wind  speed,  wind  direction,  stability 
class  and  mixing  height  that  typicaiiy 
control  the  design  values  for  the  short- 
term  model.  Furthermore,  sensitivity 
analyses  show  that  the  current  I.SrLT2 
area  source  algorithm,  based  on  the 
virtual  source  approach,  routinely 
underestimates  (and  underrepresrnfs) 
the  actual  maximum  concentration 
impacts  by  a  factor  of  2  to  4,  espot.i;illy 


"-Envirouniental  Protection  Agency.  l'»<»i 
nevelopmriil  ,iiid  Evaluation  of  a  Revised  .%  1.1 
Source  Alunrithm  for  the  Industrial  Sourci- 
Complex  Long  Term  Model.  EPA  Publiuitii.    'ii^ 
hPA-454/K-«<2-016.  U.S.  Fin  ironmental  P:        unn 
.•\gency.  R< v.i.-i  h  Triangle  i  '.irk,  NC.  (NTIS       .  I'H 
9^-226777) 
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when  the  receptors  are  located  inside  or 
near  the  source. 

B.  Dry  Deposition  Algorithm 

Deposition  phenomcaa  can  be 
conceptualized  in  a  two  by  two  matrix, 
with  a  wet/dry  dichotomy  on  one  side 
and  a  particle/gas  dichotomy  on  the 
other.  Each  of  the  four  cells  can  then  be 
further  subdivided  into  simple  and 
complex  terrain  components.  Today's 
action  proposes  to  replace  the  plume 
depletion  and  dry  deposition 
algorithm ''  in  the  Industrial  Source 
Complex  model  (fSC2)  with  a  new 
algorithm  that  estimates  the  amount  of 
material  depleted  from  the  plume  as  a 
combination  of  proc-esses  involving 
atmospheric  turbulence  and 
gravitational  settling.  This  proposal 
embodies  the  simple  terrain  component 
of  one  cell  in  die  conceptual  matrix:  dry 
deposition  applied  to  particles.  It  is 
proposed  that  the  new  algorithm  be 
implemented  to  treat  dry  deposition  in 
rolling  terrain,  which  is  not  possible  in 
the  current  versions  of  1SC2.  Future 
efforts  may  be  directed  at  better 
c:haracterizing  gaseous  and  wet 
deposition  in  simple  and  complex. 

The  dry  deposition  algorithm 
curr«)tly  used  in  ISC2  is  applicable  to 
large  particles  (i  e..  those  with  diameters 
greater  than  -2l)vun)  for  which 
deposition  is  dominated  by  gravitational 
settling.  In  1993.  EPA  initiated  a  study 
to  evaluate  the  perfonnance  of 
alternative  deposition  algorithms.  A 
review  of  the  technical  literature 
identiHed  four  core  algorithms  and  six 
variants  suitable  for  testing,  producing  a 
field  of  ten  algoritlun  candidates. 
Estimates  based  on  these  algorithms 
were  compared  with  observatiuns  from 
several  data  bases.  Objective  statistical 
prouMiures  '*  were  used  to  measure 
model  performance.  The  main  feature  of 
this  approach  is  to  compute  normalized 
statistical  measures  of  the  Fractional  bias 
lM!tween  observed  and  predit;ted  values. 

Ba.sed  on  the  evaluation. '"  the 
performanct;  among  the  tim-e  top- 


'  "°UM:t  In»tritUUNi&  fur  lUt  Uiiiil  LV[HiMlioii 
McdrK  DKPST  «nd  OEPI.T^  (Man  h  IWMl  havK 
t*tMi  uptoadf^tothf  SCRAM  BB.S.  ( ticket  No.  A- 
«liJ-«»;  ll-A-51 

■"Kiiviroiinwnbkl  l*tok!Ctu>ii  Aj^ritcv.  1»J92. 
I'ltitiH.ol  tor  Utilwiniiiiiig  the  Ut-st  t'l  iiorming 
Model   KPA  Publicatiuil  No.  F.}'A-4S4'K-92-025. 
U.S.  Knvinnnnenfai  PtDtertion  Ajjrnrv.  Kesflarch 
1  ri«ijslc  Pwt.  NC  (fmS  Na  PB  <i:»-2260821 

'"Knvicowmwitat  Protection  Apeiif  y.  1HH4. 
l)«'VfUipfrienl  and  Te^liimo!  it  Dry  l)«?pfi»ilioii 
AlKuriltuii  (Kuvised).  tPA  i'ubiiuitioii  No.  EPA- 
4M'K-<»4-Ol'5.  U.S.  Environmental  Protertion 
A^enry.  Resiwrch  Trianxl«  Park.  NC.  (NTIS  No.  PB 
<I4-I8:tl0(rf 

Note:  Tliie  rofiott  rc'^bt  >>«  one  |>rekiou.sly 
I  iiinplelcil  because  an  er.cr  wiu.  ditcuverbd  .iftcr  Ibc 
•'.irlier  n;port  was  i&sutMi   I  i;t:  foKolvil1^ 


ranked  dry  deposition  algorithms  was 
statistically  indistinguishable.  The  three 
top-ranked  models  were  UAM  2.  CARE 
3  and  AIX3M  1.  The  UAM  2  and  CARS 
3  algorithms  represent  a  hybrid  variant 
of  their  respective  core  algorithms  with 
an  added  Leaf  Area  Index  (LAI)  ^ 
adjustment.  ADOM  1.  ciurently 
employed  in  the  Acid  Deposition  and 
Oxidant  Model,  is  a  core  algorithm 
(does  not  include  a  LAI  adjustment). 
The  results  of  the  evaluation  suggest 
that  the  reflection  coefficient  method 
used  in  1SC2  does  not  perform  well  for 
particJe  sizes  less  than  20^m  in 
diameter. 

The  technical  applicability  of  a  LAI 
adjustment,  as  implemented  for  particle 
deposition  velocity,  has  not  been 
extensively  studied.  Thus,  the 
robustness  of  using  a  LAI  in  routine 
model  applications  is  uncertain. 
Excluding  algorithms  with  LAI 
adjustments,  the  ADOM  1  scheme 
produces  the  best  composite  fractional 
bias  measure  (CPM)  and  was 
significantly  better  than  other  models 
tested  at  the  95%  confidence  level. 
ADOM  1  slightly  underestimates 
observed  deposition  velocities,  a  trait 
that  is  shared  by  all  the  algorithm 
candidates.  Considering  all  of  the.se 
factors.  ADOM  1  is  recommended  for 
estimating  dry  deposition  velocity  in  the 
ISC2  model. 

The  ADOM  1  dry  deposition 
algorithm  has  been  tested  within  the 
framework  of  the  ISC2  model  and 
comparisons  of  deposition  estimates 
using  the  old  and  new  deposition 
algorithms  have  been  made  for  a  range 
of  source  types  and  particulate  emission 
scenarios.  Similar  comparisons  have 
been  made  of  particulate  concentration 
estimates  as  affected  by  the  old  and  new 
deposition  algorithms.  A  report  21 
documenting  these  analyses  and 
assessing  the  potential  consequences  of 
replacing  the  current  deposition 
algorithm  in  ISC2  with  the  proposed 
algorithm  has  been  prepared. 

The  results  of  the  comparative 
analyses  of  the  proposed  dry  deposition 
algorithm  vary  with  release  type. 


memorHndum  detail*  the  nature  of  the  error  and 
documenls  th*  validity  of  llie  newer  report. 

MeiT.jacandain  bom  |awa^  S.  Teuma  et  al.  to 
Joseph  A.  Tikvart:  Commenl.s  on  the  report 
"Ufvelopoieitt  and  Testing  of  a  Dry  Ueposition 
AlgiifiUun  (Revi*ed)'.  6  May  1904  (3pp.  w/5 
atlarhn.eots)  (Dockets  No.  A-92-65;  U-E-1) 

'"The  LAI  i»  a  ration  of  leaf  surface  an»  divided 
by  ground  surface  area  anfi  can  be  estimated  trom 
Icind  use  ty])e  aod  season 

^' Environiii«otpt  V'rolection  Agency.  19*4. 
CtiutVHiriAoa  ol  ISC2  Deposition  Kstimate.s  Bdsed  on 
Cumtni  und  PrnpoMxl  Drpo«iiion  Algorithm.'..  bPA 
Publi<.utioii  Ne.  EPA-454/R-94-0I8.  U-S. 
KnvironfiUTiital  Pro"x-.t'.un  .\^ency.  Kesearch 
'Iriac^le  Park.  NC;.  » 


particle  size,  and  averaging  period. 
Consequently,  care  should  be  exercised 
in  interpreting  the  generalizations  that 
follow  regarding  deposition  and 
concentration  estimates. 

The  effects  on  the  actual  deposition 
predicted  by  ADOM  1  were  examined. 
For  surface  releases,  the  new  algorithm 
gives  higher  annual  and  24-hour 
deposition  e.stimates  for  all  particle 
sizes.  For  1-hour  and  3-hour  estimates 
for  surface  releases  the  results  were 
mixed.  For  elevated  releases,  deposition 
estiInat(^s  givei\  by  the  new  algorithm 
are  higher  forO.lum  and  l>un  particles, 
lower  for  10  and  2(Him  particles,  and 
higher  for  80^m  and  ltK)(un  particles. 
The  results  for  elevated  releases  of  50^m 
particles  dept>nd  on  release  height. 

The  effects  on  ambient  concentrations 
predicted  by  ISC2  were  also  examined. 
For  both  surface  and  elevated  releases  of 
small  and  intem^iate  particle  sizes 
(i.e..  0.1. 1.0.  10  and  20^in),  the 
differences  in  concentration  estimates 
between  the  old  and  new  algorithms  are 
less  than  10  percenL  These  differences 
are  considered  insignificant.  Results  for 
the  large  particle  sizes  (i.e..  50,  80,  and 
lOOjun)  depend  on  release  height.  For 
surface  releases,  the  concentration 
estimates  using  the  ne*:  algorithm  are 
diminished.  For  elevated  releases, 
concentration  estimates  using  the  new 
algorithm  are  Increased. 

EPA  is  also  soliciting  public  comment 
on  whether  it  would  be  appropriate  to 
require  the  proposed  dry  deposition 
algorithm  to  be  used  for  all  1SC2 
analyses  involving  particulate  matter  in 
any  of  the  programs  for  which  Guideline 
usage  is  required  under  40  CFR  parts  51 
and  52  (see  Summary).  Heretofore,  use 
of  the  deposition  algorithm  has  been 
optional,  depending  on  the  relevance  of 
particle  depo.sition  to  a  particular 
application.  However,  with  the  more 
accurate  deposition  algorithm  proposed 
herein,  its  use  may  result  in  the 
systematic  prediction  of  more  accurate 
ambient  concentrations.  Therefore,  EPA 
is  soliciting  comment  on  whether  it 
would  be  appropriate  to  revise 
Guideline  section  8.2.7  (Gravitational 
Settling  and  Deposition)  to  require  use 
of  the  deposition  algorithm,  and  if  so, 
whether  the  implementation  guidance 
provided  in  the  User's  Instructions"^  is 
sufficient. 

2.  EnlianceitiHnts  to  On-wte  Stability 
Classifitation 

EPA  is  proposing  to  revise  the  on-site 
.stability  classification  with  the  adoption 
of  a  new  technique,  adapted  from 
Bowen  et  al.-'  and  herein  referred  to  as 


the  solar  radiation/delta-T  (SRDT) 
method.  This  method  uses  total  solar 
radiation  during  daytime  and 
temperature  difference,  delta-T  (AT),  at 
night  and  is  a  replacement  for  the  one 
originally  proposed  (56  FR  5900).  As 
proposed  in  supplement  C,  the 
hierarchy  of  stability  classification 
schemes  in  the  Guideline  will  be 
changed  to  reflect  a  preference  for 
SRDT-derived  stability  categories. 
Operation  of  the  method  is  fully 
described  in  section  6.4.4.2  of  "On-Site 
Meteorological  Program  Guidance  for 
Regulatory  Modeling  Applications" 
(EPA-450/4-87-013),  hereafter,  "on-site 
guidanrfi". 

The  new  method  has  been  completely 
reconfigured  in  terms  of  its 
classification  criteria,  in  response  to  the 
public  comments  provided  at  the  Fifth 
Conference  on  Air  Quality  Modeling 
(March  1991)  regarding  the  original 
proposal.  The  comments  (Docket  A-88- 
04,  Category  IV-D;  see  footnote  #4)  were 
generally  favorable  to  the  concept  of  a 
.SRDT  method  for  determining  stability 
category.  However,  there  were  some 
substantial  criticisms  of  specific  SRDT 
components.  Most  significant  were 
comments  on": 

(1)  Accuracy  of  measurements 
associated  with  a  2-1  Om  AT; 

(2)  Limitations  on  temperature 
measurements  made  at  2m; 

(3)  Use  of  a  10-60m  AT  in  lieu  of  one 
measured  from  2-lOm; 

(4)  Lack  of  evaluation  data  bases; 

(5)  Use  of  net  radiation  measurements 
in  lieu  of  solar  radiation;  and 

(6)  Merits  of  a  measurements  for 
stability  determination. 

Regarding  the  use  of  net  radiation,  it 
is  not  apparent  that  there  is  sufficient 
experience  with  routine  use  of  such 
measurements  to  justify  requiring  their 
use,  whereas  there  has  been  extensive 
experience  with  AT  systems.  Regarding 
the  use  of  o  measurements,  experience 
has  been  that,  unless  such  systems  are 
tuned  for  site-specific  regimes,  the  o- 
based  methods  do  not  represent 
Pasquill-Gifford  (P-G)  stability 
classification  well.  Evaluation  results,23 
based  on  on-site  measurements  from 
throe  vddely  separated  locations, 
indicate  that  the  SRDT  method  seems  to 
be  less  sensitive  to  local  measurement 
configurations  and  is  expected  to  be 


-•ik>wiHt..B.M..  |Ai.  Oi»WMt.aR(l  A.  L  CUen. 
1983.  Stability  Class  Determination:  A  Comperi.wti 


for  One  Site.  Proceedings,  Sixth  Symposium  on 
Turbulence  and  Diffusion,  American  Meteorological 
Societv,  Boston,  MA:  pp.  211-214.  (Docket  No.  A- 
92-66:  II-A-6) 

21  Environmental  Protection  Agency,  1993.  An 
Evaluation  of  a  Solar  Radi«tion/Delta-T  (SRDT) 
Method  for  Estimating  Pasquill-Gifford  (P-C) 
Stability  Categories.  EPA  Publication  No.  EPA-454/ 
R-93-055.  U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  (NTIS  No.  PB  94- 
113958) 


geographically  robust.  Furthermore,  the 
new  SRDT  method  has  been  configured 
so  that  the  system  accuracy  will  not  be 
limiting.  Thus,  the  method  will  be  less 
sensitive  to  random  temperature 
differences.  The  claim  (commenter  IV- 
D-27  in  Docket  Item  V-G-1;  see 
footnote  #3)  that  accurate  measurement 
of  the  2m  temperature  may  be  adversely 
affected  by  surface  conditions  tmder  the 
tower  has  merit  in  certain 
circumstances.  The  new  SRDT  method 
does  not  mandate  that  the  location  of 
the  lower  temperature  sensor  be  at  2m. 
EPA  believes  that  proper  siting  of 
temperature  probes  in  accordance  with 
Chapter  3  of  the  on-site  guidance, 
coupled  with  sound  judgment,  should 
obviate  any  such  problem.  Use  of  a  10- 
60m  AT,  an  interval  specified  in  the 
meteorological  monitoring  protocol 
used  by  the  Nuclear  Regulatory 
Commission,  is  accommodated  by  the 
new  SRDT  method.  Finally,  substantial 
effort  was  made  in  acquiring  suitable 
on-site  data  bases  with  which  to 
evaluate  the  new  SRDT  method;  the 
new  SRDT  method  has  been  more 
extensively  evaluated. 

To  make  the  stability  classification 
comparisons  for  the  SRDT  evaluation,  a 
surrogate  for  the  preferred  Turner 
'classification  scheme  2*  was  devised. 
This  surrogate  method  utilized  "off- 
site"  National  Weather  Service  (NWS) 
observations  in  lieu  of  those  otherwise 
made  "on-site".  To  ensure  the  integrity 
of  this  surrogate  method,  it  was 
necessary  that  candidate  sites  be 
sufficiently  near  a  representative  NWS 
station  from  which  cloud  cover  and 
ceiling  height  observations  could  be 
obtained.  Often  on-site  data  bases 
considered  for  supporting  the 
evaluation,  three  were  ultimately 
selected  because  they  had  the  requisite 
attributes.  The  data  bases  thus  selected 
were:  Kincaid,  IL  (21  weeks  in  1980), 
Longview,  WA  (CY  1991),  and  a  site 
near  Bloomington,  IN  (7/91-7/92). 
Proximity  of  these  sites  to  NWS  stations 
ranged  from  17  to  45  miles. 

For  theoretical  reasons,  as  well  as  for 
consistency  with  the  approach 
originally  proposed,  the  SRDT  njethod 
was  initially  evaluated  using  AT  data 
from  2-1  Om;  such  data  were  available 
for  all  three  sites.  At  two  of  the  sites,  AT 
data  from  10-50m  were  also  available. 
These  data  were  of  interest  in  trying  to 
accommodate  AT  measurements  from 
alternative  height  intervals. 

As  substantial  site-to-site  variability 
was  seen  in  initial  analyses  using  the  2- 


'■•This  method  requires  on-site  meesurements  of 
wind  speed  coupled  with  observations  of  cloud 
cover  and  ceiling  height  Turner,  D.B.,  1964.  A 
Diffusion  Model  for  an  Uri>an  Area,  (ournal  of 
Applied  Mettjorology,  3(1):  83-91. 


10m  AT  data,  it  was  decided  to  pool  the 
data  from  all  three  sites  and  then 
determine  optimum  SRDT  "outpoints" 
(i.e.,  meteorological  criteria  for 
discriminating  stability  category).  Thus, 
optimum  cutpoints  were  derived  in  an 
empirical,  iterative  fashion  from  a  data 
base  of  19,540  vafid  hours.  Use  of  these 
optimum  cutpoints  residted  in  a  SRDT 
system  that  estimated  the  same  P-G 
stability  as  the  preferred  Turner  scheme 
for  62%  of  the  hours;  the  categories 
were  within  one  class  for  89%  of  the 
hours.  A  randomization  procedure  in 
which  the  composite  data  were  split 
into  two  complementary  sets  was  done 
to  ascertain  robustness  (insensitivity  to 
random  variations  in  the  data)  of  the 
method.  The  optimum  cutpoints  from 
the  composite  data  were  then  applied  to 
the  three  sites  individually  to  document 
site-specific  residuals. 

For  the  two  sites  with  10-50m  AT 
data,  the  SRDT  system  using  the 
optimum  (for  pooled  data)  cutpoints 
was  applied  in  the  same  way  as  with  the 
2-1  Om  AT  data,  with  reasonably 
accurate  and  consistent  results.  Stability 
categories  were  duplicated  by  the  SRDT 
.  method  at  least  56%  of  the  hours,  and 
were  within  one  class  for  about  90%  of 
the  hours.  Overall,  the  analyses  show 
that  the  SRDT  system  works  adequately 
for  either  AT  interval:  the  system  does 
not  appear  to  be  unduly  sensitive  to  the 
actual  AT  height  interval.  Based  on 
these  analyses,  EPA  does  not  feel  it 
should  be  overly  prescriptive  regarding 
the  use  of  particular  AT  intervals. 
Rather,  in  guidance  for  implementation 
of  the  method,  actual  placement  of 
temperature  probes  •    related  to 
fundamental  site-specific  phenomena, 
e.g.,  surface  roughness.  While  the 
method  was  evaluated  using  only  2- 
10m  and  10-50m  AT  data,  it  is 
considered  to  be  robust  enough  to 
accommodate  other  AT  height  intervals 
as  well,  so  long  as  section  6.4.4.2  of  the 
on-site  guidance  cited  above  is 
followed. 

Finally,  consequence  analyses  were 
performed  using  a  Gaussian  dispersion 
model  (i.e.,  ISC2)  to  document  the  effect 
of  the  SRDT  method  on  design 
concentration  ratios.^s  These  analyses 
were  performed  for  the  2-1  Om  AT 
comparisons  at  all  three  sites  and  for  the 
10-50m  AT  comparisons  at  two  sites. 
For  all  such  analyses,  scenarios 
included  single  35m,  100m  and  200m 
stacks  and  180  receptors  configured 
radially  in  5  concentric  rings.  Averaging 
times  included  1-hour,  3-hour,  24-hour, 
and  period.  Modeled  concentrations  of 
interest  were  the  high,  and  high  2nd 
high  value.  Using  stability  categories 
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derived  from  the  2-lOm  AT  data  for  the 
three  sites,  the  concentration  ratios 
averaged  1.06-1.24  across  three  source 
types,  four  averaging  times  and  two 
concentration  types.  Likewise,  using 
those  categories  derived  from  the  10- 
50m  AT  data,  the  same  concentration 
ratios  also  averaged  1.06-1.24. 

In  the  supplement  B  revisions  to  the 
Guideline,  EPA  referenced  "On-Site 
Meteorological  Program  Guidance  for 
Regulatory  Modeling  Applications"  in 
section  9.3.3.  This  document  continues 
to  serve  as  the  primary  source  of 
supplementary  technical  guidance  on 
the  collection  and  use  of  on-site 
meteorological  data.  EPA  is  proposing 
an  addendum  ^^  to  accommodate  the 
technical  details  of  the  SRDT  system. 
Once  finalized,  the  hierarchy  of  stability 
classification  schemes  in  that  document 
will  also  be  changed  to  reflect  the 
preference  for  those  derived  via  SRDT. 
The  use  of  other  techniques  prior  to  a 
year  following  promulgation  will  be 
exempt  from  this  provision,  after  which 
they  will  not  be  considered  the  primary 
method  for  estimating  stability.  Finally, 
the  module  designed  to  implement  the 
SRDT  system  in  Version  1.3  of  the 
Meteorological  Processor  for  Regulatory 
Models  (MPRM),  EPA-600/3-88-043, 
will  be  activated  and  configured  with 
the  optimum  outpoints  derived  in  the 
evaluation. 

3.  Screening  Approaches  for  Assessing 
Annual  NO2  Impact 

EPA  is  proposing  a  revision  to 
simplify  the  screening  approaches  for 
assessing  annual  NO2  concentration 
impact  in  Guideline  section  6.2.3. 

These  revisions  respond  to  public 
comments  contending  that  the  initial 
screening  level  (which  assumed  total 
conversion  of  NO  to  NO2)  was  overly 
conservative,  and  that  the  ozone 
limiting  approach  described  in  the 
second  and  third  screening  levels  was 
sometimes  inapplicable  or 
impracticable.  Thus,  a  second  level 
screening  approach  that  embodies  use  of 
an  empirically  derived  NO2/NOX  ratio  is 
proposed.  This  method  replaces  the 
multi-tiered  ozone  limiting  method  now 
recommended  in  the  Guideline.  As 
described  in  Chu  and  Meyer  (1991),^^ 
the  new  approach  reflects  a  review  of  10 
years  of  ambient  NO2  and  NOx 
concentration  data  collected  at  a  variety 


"ADDENDUM:  On-Site  Meteorological  Program 
Guidance  for  Regulatory  Modeling  Applications. 
Draft  for  Public  Comment  (September  1993). 
(Docket  No.  A-92-65:  n-A-7) 

-'Chu.  S.-H.  and  E.L.  Meyer,  1991.  Use  of 
Ambient  Ratios  to  Estimate  Impact  of  NOx  Sources 
on  Annual  NO2  Concentrations.  Proceedings.  B4th 
Annual  Meeting  &  Exhibition  of  the  Air  &  Waste 
Management  Association,  Vancouver,  B.C;  16-21 
June  1991  (16pp.).  (Docket  No.  A-92-65;  n-A-8) 


of  monitoring  sites  throughout  the 
United  States. 

The  underlying  basis  for  the  ambient 
ratio  method  (ARM)  is  that,  for  a  well 
mixed  plume,  the  photochemical 
conversion  of  NO  to  NO2  is  essentially 
controlled  by  the  characteristics  of  the 
ambient  air.  This,  in  turn,  is  reflected  in 
the  annual  NOz/NOx  ratio  monitored 
downwind.  Since  the  photochemistry 
involved  in  converting  NO  to  NO2  is 
implicitly  accounted  for  by  the  armual 
NC)2/NOx  ratio  monitored  downwind, 
no  long-term  complex  photochemical 
calculation  is  needed.  Thus,  it  makes 
the  modeling  exercise  much  simpler,  yet 
still  provides  results  consistent  with 
available  plume  observational  studies. 

The  method  is  conservative  since,  in 
many  cases,  maximum  estimated 
ground  level  NOx  concentration  may 
occiu  prior  to  thorough  mixing  of  the 
plume.  A  second,  less  important,  source 
of  conservatism  is  that  the  existing  NO2 
and  NOx  data  may  overestimate  the 
actual  NO2  and  NOx  concentrations  due 
to  interference  of  PAN  and  nitric  acid  in 
the  measurement.  However,  since  the 
same  amount  is  added  to  both  the 
numerator  and  denominator  of  the 
NOjNOx  ratio,  it  only  makes  the 
conversion  ratio  slightly  more 
conservative.  As  shown  by  Chu  and         " 
Meyer  (1991).  the  ARM,  while  likely  to 
be  conservative,  is  somewhat  less  so 
than  existing  screening  methods  (such 
as  the  total  conversion  and  the  ozone 
limiting  method)  for  estimating  annual 
NO2  concentrations  and  PSD  NO2 
increments  for  NOx  sourcfes.  Serving  as 
a  second  level  screening  method.  ARM 
has  the  quality  of  simplicity,  is  easy  to 
apply  and  is  likely  to  be  somewhat 
conservative.  It  relies  only  on  the 
standard  regulatory  Gaussian  models 
and  data  from  nationvdde  NOx 
monitoring  networks.  EPA  has  therefore 
selected  this  method  to  propose  as  a 
revision  to  the  Guideline  in  supplement 
C. 

4.  Modeling  Techniques  for  Toxic  Air 
Pollutants 

In  response  to  a  request  made  by  the 
American  Petroleimi  Institute  (see 
footnote''3).  two  new  models  for  treating 
toxic  air  pollutant  releases  are  being 
proposed  for  addition  to  appendix  B  of 
the  Guideline.  These  models.  SLAB  and 
HGSYSTEM.  will  then  accompany 
DEGADIS,  another  appendix  B  model 
for  treating  dense  gas  releases  for  use  on 
a  case-by-case  basis.  (See  footnote  2.) 

Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866 
(58  PR  51735  (October  4. 1993)1.  the 


Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
othenA'ise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  of  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  p)olicy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  E.O.  12866  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  colJection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of 
regulations  on  small  "entities".  The 
action  here  proposed  is  a  supplement  to 
the  notice  of  final  rulemaking  that  was 
published  on  July  20, 1993  (58  FR 
38816).  As  described  earlier  in  this 
preamble,  the  revisions  here  proposed 
as  supplement  C  to  the  Guideline 
encompass  the  use  of  new  model 
algorithms  and  techniques  for  using 
those  models.  This  rule  merely  updates 
existing  technical  requirements  for  air 
quality  modeling  analyses  mandated  by 
various  Clean  Air  Act  programs  (e.g., 
prevenUon  of  significant  deterioration, 
new  source  review,  SIP  revisions)  and 
imposes  no  new  regulatory  burdens.  As 
such,  there  will  be  no  additional  impact 
on  small  entities  regarding  reporting, 
recordkeeping,  compliance 
requirements,  as  stated  in  the  notice  of 
final  rulemaking  (op.  cit.).  Furthermore, 
this  proposed  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  federal 
rules.  Thus,  pursuant  to  the  provisions 
of  5  U.S.C.  605(b),  EPA  hereby  certifies 
that  the  attached  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  such  entities. 


List  (rf*  Subjects 

40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Ozone. 
Sulfur  oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Hydrocarbons, 
Carbon  monoxide. 

40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 

Authority:  This  notice  of  proposed 
rulemaking  is  issued  under  the  authority 
granted  by  sections  nO(aM2).  165(e),  17'2(a) 
&  (c),  173,  SOKbKD  and  320  of  the  1990 
Clean  Air  Act  Amendments,  42  U.S.C. 
7410(a)(2).  7475(e).  7502(a)  k  (c),  7503. 
7601(a)(1)  and  7620.  respectively. 

Dated:  November  7. 1994. 
Carol  M.  Browner, 
Administrator. 

Parts  51  and  52.  Chapter  I,  Title  40  of 
th»Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 


Authority:  42  U.S.C  7410(a)(2).  7475(e). 
7502(a)  and  (b),  7503,  7601(aKl)  and  7620. 

§51.112    [Amended] 

2.  In  §  51.112.  paragraphs  (a)(1)  and 
(a)(2)  are  amended  by  revising  "and 
supplement  B  (1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1994)". 

§51.160    [Amended] 

3.  In  §  51.160,  paragraphs  (f)(1)  and 
(f)(2)  are  amended  by  revising  "and 
supplement  B  (1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1994)". 

§51.166    [Amended] 

4.  In  §  51.166,  paragraph  (1)(1)  and 
(1)(2)  are  amended  by  revising  "and 
supplement  B  (1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1994)". 

5.  Appendix  W  to  Part  51.  section 
4.2.2,  is  amended  by  revising  footnote  1 
in  Table  4-1  to  read  as  follows: 

Appendix  W  to  Part  51— Guideline  on 
Air  Quality  Models  (Revised) 


4.2.2     *   *   * 
Table  4-1.  •  •  • 


Land 
Use 


Model' 


'The  models  as  listed  in  this  table  reflect 
ttie  applications  for  which  they  were  onginally 
intended.  Several  of  these  models  have  been 
adapted  to  contain  optoons  whKtt  alkjw  them 
to  be  interchanged.  Foe  example,  ISCST2 
could  be  substituted  for  ISCLT2.  SwnMarty,  tor 
a  point  source  application,  ISCST2  with  urt»n 
option  can  be  substituted  tor  RAM.  Where  a 
sutjstitution  IS  convenient  to  the  user  and 
equivalent  estimates  are  assured,  it  may  be 
made. 


Appendix  W    (Amended] 

6.  Appendix  W  to  Part  51,  section 
6.2.3,  is  revised  to  read  as  follo\\fs: 


6.2.3    Models  for  Nitrogsn  Dioxide  (Annual 
Average) 

a.  A  tiered  screening  approach  is 
recommended  to  obtain  annual  average 
estimates  of  NOj  from  point  sources  for  New 
Source  Review  analysis,  inchidlng  PSD,  and 
for  SIP  planning  purposes.  This  muhi-tiered 
approach  is  conceptually  shown  in  Figure  6- 
1  below: 


Figure  6-1— Multi-tiered  Screening  Approach  for  Estimating  Annual  NOj  Concentrations  From  Point  Sources 

BILLING  COOC  ( 


Tier  1: 


Ti«r  2: 


Assume  Total  Conversion  of  NO  to  HOj 


Multiply  Annual  NO,  Estimate  by  Bttpirically  Derived 

NO,  /  NO.  Ratio 


BILUMO  CXX)g  UtO  60  C 

b.  For  Tier  1  (the  initial  screen),  use  an 
appropriate  Gaussian  model  from  appendix 
A  to  estimate  the  maximum  annual  average 
concentration  and  assume  a  total  conversion 
of  NO  to  NGj.  If  the  concentration  exceeds 
the  NAAQS  and/or  PSD  increments  for  NOj, 
proceed  to  the  2nd  level  scnien. 

c.  For  Tier  2  (2nd  level)  screening  analysis, 
multiply  the  Tier  1  estimate(s)  by  an 
empirically  derived  NGj/NOx  value  of  0.75 
(annual  national  defauh).'*  An  annual  NOj/ 
NOx  ratio  differing  from  0.75  may  be  used  if 
it  can  be  shown  that  such  a  ratio  is  based  on 
data  likely  to  be  representative  of  the 
location(s)  where  maximum  annual  impact 
from  the  individual  source  under  review 


occurs.  In  the  case  where  several  sources 
contribute  to  consumption  of  a  PSD 
increment,  a  locally  derived  annual  NO;/ 
NOx  ratio  should  also  be  shown  to  be 
representative  of  the  location  where  the 
maximum  collective  impact  from  the  new 
plus  existing  sources  occurs. 

d.  In  urban  areas,  a  proportional  model 
may  be  used  as  a  preliminary  assessment  to 
evaluate  control  strategies  to  meet  the 
NAAQS  for  multiple  minor  sources,  i.e. 
minor  point,  area  and  mobile  sources  of  NOx; 
concentrations  resulting  from  major  point 
sources  should  be  estimated  separately  as 
discussed  above,  then  added  to  the  impact  of 
the  minor  sources.  An  acceptable  screening 
technique  for  urban  complexes  is  to  assume 


that  all  NOx  is  emitted  in  the  form  of  NO2 
and  tu  use  a  model  from  appendix  A  for 
nonrcactive  pollutants  to  estimate  NO3 
concentrations.  A  more  accurate  estimate  can 
be  obtained  by:  (1)  calculating  the  annuel 
average  concentrations  of  NOx  with  an  urban 
model,  and  (2)  converting  these  estimates  to 
NO:  concentrations  using  an  empirically 
derived  annual  NOj/NOx  ratia  A  value  of 
0.75  is  recommended  for  this  ratio.  However, 
a  spatially  averaged  annual  NOj/NOx  ratio 
may  be  determined  from  an  existing  air 
quality  monitoring  network  and  used  in  lieu 
of  the  0.75  value  if  it  is  determined  to  be 
representative  of  prevailing  ratios  in  the 
urban  area  by  the  reviewing  agency.  To 
ensure  use  of  appropriate  localKr  derived 
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annual  NO2/NOX  ratios,  monitoring  data 
under  consideration  should  be  limited  to 
those  collected  at  monitors  meeting  siting 
criteria  defmed  in  40  CFR  58,  appendix  D  as 
representative  of  "neighborhood",  "urban", 
or  "regional"  scales.  Furthermore,  the  highest 
annual  spatially  averaged  NOj/NOx  ratio 
fix)m  the  most  recent  3  years  of  complete  data 
should  be  used  to  foster  conservatism  in 
estimated  impacts. 

e.  To  demonstrate  compliance  with  NO2 
PSD  increments  in  urban  areas,  emissions 
from  major  and  minor  sources  should  be 
included  in  the  modeling  analysis.  Point  and 
area  source  emissions  should  be  modeled  as 
discussed  above.  If  mobile  source  emissions 
do  not  contribute  to  localized  areas  of  high 
ambient  NO2  concentrations,  they  should  be 
modeled  as  area  sources.  When  modeled  as 
area  sources,  mobile  source  emissions  should 
be  assumed  uniform  over  the  entire  highway 
link  and  allocated  to  each  area  source  grid 
square  based  on  the  portion  of  highway  link 
within  each  grid  square.  If  localized  areas  of 
high  concentrations  are  likely,  then  mobile 
sources  should  be  modeled  as  line  sources 
with  the  preferred  model  ISCLT2. 

f.  More  refined  techniques  to  handle 
sp>ecial  circumstances  may  be  considered  on 
a  case-by-case  basis  and  agreement  with  the 
reviewing  authority  should  be  obtained. -Such 
techniques  should  consider  individual 
quantities  of  NO  and  NO2  emissions, 
atmospheric  transport  and  dispersion,  and 
atmospheric  transformation  of  NO  to  NO2. 
Where  they  are  available,  site-specific  data 
on  the  conversion  of  NO  to  NO;  may  be  used. 
PhotochemicaLdispersion  models,  if  used  for 
other  pollutants  in  the  area,  may  also  be 
applied  to  the  NOx  problem. 

*  *         *         •         * 

7.  Appendix  W  to  Part  51.  section 
9.3.3.2.  is  revised  to  read  as  follows: 

•  *        *        *        * 

9.3.3.2    Becommendations — Site-specific 
Data  Collection. 

a.  The  document  "On-Site  Meteorological 
Program  Guidance  for  Regulatory  Modeling 
"■Applications"**  provides  recommendations 
on  the  collection  and  use  of  on-site 
meteorological  data.  Recommendations  on 
characteristics,  siting,  and  exposure  of 
meteorological  instruments  and  on  data 
recording,  processing,  completeness 
requirements,  reporting,  and  archiving  are 
also  included.  This  publication  should  be 
used  as  a  supplement  to  the  limited  guidance 
on  these  subjects  now  found  in  the  "Ambient 
Monitoring  Guidelines  for  Prevention  of 
Significant  Deterioration".*^ '  Detailed 
information  on  quality  assurance  is  provided 
in  the  "Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems:  Volume 
IV".s'  As  a  minimum,  site-specific 
measurements  of  ambient  air  temf)eniture, 
transport  wind  speed  and  direction,  and  the 
parameters  to  determine  Pasquill-Gifford  (P- 
C)  stability  categories  should  be  available  in 
meteorological  data  sets  to  be  used  in 
modeling.  Care  should  be  taken  to  ensure 
that  meteorological  instruments  are  located 
to  provide  representative  characterization  of 
pollutant  transport  between  sources  and 
receptors  of  interest.  The  Regional  Office  will 


determine  the  appropriateness  of  the. 
measurement  locations. 

b.  All  site-specific  data  should  be  reduced 
to  hourly  averages.  Table  9-3  lists  the  wind 
related  parameters  and  the  averaging  time 
requirements. 

c.  Solar  Radiation  Measurements.  Total 
solar  radiation  should  be  measured  with  a 
reliable  pyranometer,  sited  and  operated  in 
accordance  with  established  on-site 
meteorological  guidance.** 

d.  Temperature  Measurements. 
Temperature  measurements  should  be  made 
at  standard  shelter  height  (2m)  in  accordance 
with  established  on-site  meteorological 
guidance.** 

e.  Temperature  Difference  Measurements. 
Temperature  difference  (AT)  measurements 
for  use  in  estimating  P-G  stability  categories 
using  the  SRDT  methodology  (see  Stability 
Categories)  should  be  obtained  using  two 
matched  thermometers  or  a  reliable 
thermocouple  system  to  achieve  adequate 
accuracy. 

f.  Siting,  probe  placement,  and  operation  of 
AT  systems  should  be  based  on  guidance 
found  in  Chapter  3  of  reference  66.  and  such 
guidance  should  be  followed  when  obtaining 
vertical  temperature  gradient  data  for  use  in 
plume  rise  estimates  or  in  determining  the 
critical  dividing  streamline  height. 

g.  Wind  Measurements.  The  wind  speed  for 
determining  plume  rise  using  the  methods  of 
Briggs**-"  should  be  measured  at  stack  top. 
For  refined  modeling  applications  in  simple 
terrain  situations,  if  a  source  has  a  stack 
below  100m,  select  the  stack  top  height  as  the 
wind  measurement  height  for 
characterization  of  plume  dilution  and 
transport.  In  some  cases,  collection  of  stack 
top  wind  speed  may  be  impractical.  For 
sources  with  stacks  extending  above  100m,  a 
100m  tower  is  suggested  unless  the  stack  top 
is  significantly  above  100m  (i.e.,  >200m).  In 
cases  with  stack  tops  >200m,  the  Regional 
Office  should  determine  the  appropriate 
measurement  height  on  a  case-by-case  basis. 
Remote  sensing  may  be  a  feasible  alternative. 

h.  For  refined  modeling  applications  in 
complex  terrain,  multiple  level  (typically 
three  or  more)  measurements  of  wind  speed 
and  direction,  temp>erature  and  turbulence 
(wind  fluctuation  statistics)  are  required. 
Such  measurements  should  be  obtained  up  to 
the  representative  plume  height(s)  of  interest 
(i.e.,  the  plume  height(s)  under  those 
conditions  important  to  the  determination  of 
the  design  concentration).  The  representative 
plume  height(s)  of  interest  should  be 
determined  using  an  appropriate  complex 
terrain  screening  procedure  (e.g.,  CTSCREEN) 
and  should  be  documented  in  the 
monitoring/modeling  protocol.  The  necessary 
meteorological  measurements  should  be 
obtained  from  an  appropriately  sited 
meteorological  tower  augmented  by  SODAR 
if  the  representative  plume  height(s)  of 
interest  exceed  100m.  The  meteorological 
tower  need  not  exceed  the  lesser  of  the 
representative  plume  height  of  interest  (the 
highest  plume  height  if  there  is  more  than 
one  plume  height  of  interest)  or  100m. 

i.  Specifications  for  wind  measuring 
instruments  and  systems  are  contained  in  the 
"On-Site  Meteorological  ftogram  Guidance 
for  Regulatory  Modeling  Applications".** 


j.  Stability  Categories.  The  (P-G)  stability 
categories,  as  originally  defined,  couple  near- 
surface  measurements  of  wind  speed  with 
subjectively  determined  insolation 
assessments  based  on  hourly  cloud  cover  and 
ceiling  height  observations.  The  wind  speed 
measurements  are  made  at  or  near  10m.  The 
insolation  rate  is  typically  assessed  using 
observations  of  cloud  cover  and  ceiling 
height  based  on  criteria  outlined  by  Turner.^" 
In  the  absence  of  site  specific  observations  of 
cloud  cover  and  ceiling  height,  it  is 
recommended  that  the  P-G  stability  categor>' 
be  estimated  using  the  solar  radiation/delta- 
T  (SRDT)  method  described  in  section  6.4.4.2 
of  reference  66.  This  method  requires 
measurements  of  total  solar  radiation  during 
the  daytime  and  temperature  difference  (A)  at 
night  (see  Temperature  Difference 
Measurements),  coupled  with  average  wind 
speed  at  10m  above  ground  level.  This 
technique  is  modified  slightly  from  that 
published  by  Bowen  et  al.  (1983),'^*  has  been 
evaluated  with  three  on-site  data  bases."' 
and  allows  practical  and  reasonable 
implementation  of  the  preferred  Turner 
method.^* 

k.  Two  methods  of  stability  classificatio* 
which  use  wind  fluctuation  statistics,  the  Oa 
and  Ok  methods,  are  also  described  in  detail 
in  reference  66  (note  applicable  tables  in 
Chapter  6).  As  a  primarj'  method,  these  two 
techniques  may  only  be  used  for  processing 
data  collected  within  1  yeeir  following  the 
promulgation  date  of  Supplement  C,  and 
then  only  when  data  are  unavailable  to 
implement  either  the  preferred  Turner 
method  ^s  or  the  SRDT  method.  After 
promulgation  of  Supplement  C,  these 
turbulence  methods  should  only  be  used  to 
provide  back-up  stability  category  estimates 
for  missing  hours  in  the  record  according  to 
an  established  data  substitution  protocol^ 
and  after  valid  data  retrieval  requirements 
have  been  met. 

1.  In  the  case  of  the  Oa  method  it  should 
be  noted  that  wind  meander  may 
occasionally  bias  the  determination  of  Oa  and 
thus  lead  to  an  erroneous  determination  of 
the  P-G  stability  category.  To  minimize  wind 
direction  meander  contributions,  Oa  may  be 
determined  for  each  of  four  15-minute 
periods  in  an  hour.  However,  360  samples 
are  needed  during  each  15-minute  period.  If 
the  Oa  method  is  being  used  for  stability 
determinations  in  these  situations,  take  the 
square  root  of  one-quarter  of  the  sum  of  the 
squares  of  the  four  15  minute  Oa's,  as 
illustrated  in  the  footnote  to  Table  9-3.  While 
this  approach  is  an  acceptable  alternative  for 
determining  stability,  as  qualified  above,  Oa's 
calculated  in  this  manner  are  not  likely  to  be 
suitable  for  input  to  models  that  are  designed 
to  accept  on-site  hourly  o's  based  on  60- 
minute  periods,  e.g..  CTDMPLUS.  For 
additional  information  on  stability 
classification  using  wind  fluctuation 
statistics,  see  references  68-72. 

m.  In  summary,  when  on-site  data  are 
being  used.  P-G  stability  categories  should  be 
determined  by  (1)  Turner's  method  ^^  using 
site  specific  data  which  include  cloud  cover. 


-  Such  protocols  are  usually  part  of  the  approved 
monitoring  program  plan.  Data  substitution 
guidance  is  provided  in  section  5.3  of  reference  60. 


ceiling  height  and  surface  (-10m)  wind 
speeds,  or  (2)  the  radiation-based  technique 
(SRDT)  described  in  reference  66. 

n.  The  following  techniques  may  only  be 
applied  to  on-site  data  bases  collected  within 
1  year  following  the  promulgation  date  of 
Supplement  C,  and  then  only  when  data  are 
unavailable  to  implement  the  preferred 
Turner  S5  or  SRDT  method;  or  to  provide 
back-up  stability  category  estimates  for 
missing  hours  in  the  record  according  to  an 
established  data  substitution  protocol*  and 
after  valid  data  retrieval  requirements  have 
been  met  (choice  is  based  on  data  availability 
and  site  suitability): 

(1)  Oh  from  site-specific  measurements  in 
accordance  with  guidance;  ** 

(2)  Oa  from  site-specific  measurements  in 
accordance  with  guidance;  ** 

(3)  Turner's  method  **  using  site-specific 
wind  speed  with  cloud  cover  and  ceiling 
height  from  a  nearby  NWS  site. 

0.  Meteorological  Data  Processors.  The 
following  meteorological  preprocessors  are 
recommended  by  EPA:  RAMMET, 
PCRAMMET.  STAR,  PCSTAR,  MPRM.  "s 
and  METPRO."  RAMMET  is  the 
recommended  meteorological  preprocessor 
for  use  in  applications  employing  hourly 
NWS  data.  The  RAMMET  format  is  the 
standard  data  input  format  used  in  sequential 
Gaussian  models  recommended  by  EPA. 
PCRAMMET  "8  is  the  PC  equivalent  of  the 
mainframe  version  (RAMMET).  STAR  is  the 
recommended  preprocessor  for  use  in 
applications  employing  joint  frequency 
disUibutions  (wind  direction  and  wind  speed 
by  stability  class)  based  on  NWS  data. 
PCSTAR  is  the  PC  equivalent  of  the 
mainframe  version  (STAR).  MPRM  is  the 
recommended  preprocessor  for  use  in 
applications  employing  on-site 
meteorological  data.  The  latest  version 
(MPRM  1.3)  has  been  configured  to 
implement  the  SRDT  method  for  estimating 
P-G  stability  categories.  MPRM  is  a  general 
purpose  meteorological  data  preprocessor 
which  supports  regulatory  models  requiring 
RAMMET  formatted  data  and  STAR 
formatted  data.  In  addition  to  on-site  data. 
MPRM  provides  equivalent  processing  of 
NWS  data.  METPRO  is  the  required 
meteorological  data  preprocessor  for  use  with 
CTD.MPLUS.  All  of  the  above  mentioned  data 
preprocessors  are  available  for  downloading 
from  the  SCRAM  BBS.'" 
»         *         »         •         • 

8.  Appendix  W  to  Part  51.  section 
12.0.  is  amended  by: 

a.  Redesignating  footnote  g  and  h  as 
footnotes  h  and  i; 

b.  Revising  references  36  and  90;  and 

c.  Adding  references  136  through  138. 
The  revisions  and  additions  read  as 

follows: 

*        »        *        •        * 

12.0*  *  • 
»  »  *  *  » 
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l'ro<;cedings.  84th  Annual  Meeting  & 
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*  *         •         •         * 
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*  *         •         *         • 

Appendix  W    [Amended] 

9.  Appendix  W  to  Part  51,  section 
13.0,  is  amended  by  redesignating 
footnote  i  as  footnote  j. 

Appendix  W  [Amended] 

10.  Appendix  VV  to  Part  51.  Appendix 
A,  is  amended  by: 

a.  Revising  section  A.5.d; 

b.  Revising  section  A.5.m; 

c.  Adding  four  references  in 
alphabetical  order  in  section  A.5.n;  and 

d.  Adding  a  reference  at  the  end  of 
section  A.REF. 

The  revisions  and  additions  read  as 
follows: 

Appendix  A  to  Appendix  W  of  Pari  51— 
Summaries  of  Alternative  Air  Quality 
Models 

•  •         *         *         » 

A.  5     «  *  * 

d.  Type  of  Model 

ISC2  is  a  Gaussian  plume  model.  It  has 
been  revised  to  perform  a  double  integration 
of  the  Gaussian  plume  kernel  for  area 
sources. 


n.  Evaluation  Studies 

•  *         •         •         • 
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•  *         «         •         • 

A.  Ref  Rerences 

•  *         •         •         * 

Horst.  T.  W.,  1983.  A  Correction  to  the 
Gaussian  Source-depletion  Model.  In 
Precipitation  Scavenging.  Dry  Deposition  and 
Besuspension.  H.  R.  Pruppacher,  R.  G. 
Semonin.  and  W.  G.  N.  Slinn,  eds..  Elscview. 
NY. 

11.  Appendix  W  to  Part  51.  Appendix 

B,  is  amended  by: 

a.  Adding  two  entries  to  the  Table  of 
Contents  in  numerical  order;  and 

b.  Adding  sections  B.32  and  B.33 
immediately  following  section  B.31. 

The  additions  read  as  follows: 

Appendix  B  to  Appendix  W  of  Part  51— 
Stmimaries  of  Alternative  Air  Quality 
Models 

Table  of  Contents 

•  ♦         •         *         • 

B.32    HGSYSTEM 
B.33     SLAB 


m.  Physical  Removal 

Dry  deposition  effects  for  particles  are 
treated  using  a  resistance  formulation  in 
which  the  deposition  velocity  is  the  sum  of 
the  resistances  to  pollutant  transfer  within 
the  surface  layer  of  the  atmosphere,  plus  a 
gravitational  settling  term  (EPA.  1994),  based 
on  the  modified  surface  depletion  scheme  of 
Horst  (19H.0. 


B.32  HGSYSTEM:  Dispersion  Models  for 
Ideal  Gases  and  Hydrogen  Fluoride 

/?e/erencf?s 

Witlox,  H.W.M.,  1991.  HGSYSTEM: 
dispersion  models  for  ideal  gases  and 
hydrogen  fluoride,  tutorial  and  quick- 
reference  guide.  Report  TNER.91.007. 
Thornton  Research  Centre,  Shell  Research, 
Chester.  England.  [EGG  1067-11501  (NTIS 
No.  DE  93-000952) 

Availability 

The  I>C-DOS  version  of  the  HGSY.STEM 
software  (HGSYSTEM:  Version  NOV90. 
Programs  for  modeling  the  dispersion  of  i(le.al 
gas  and  hydrogen  fluoride  releases.  |E(;G 
1067-11531).  cxeculiiblf  programs  iind  souu  .• 
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code,  can  be  installed  from  ten  5V«" 
diskettes.  These  diskettes  and  all 
documentation  are  available  as  a  package 
from  Energy,  Scienoe  &  Technologv'  Center: 
(615)  576-1301. 

Tech  nicai  Contacts 

Doug  N.  RIewiO,  Ajnoco Corporation, 
EnviroDJnental  Affairs  &  Sa{e4>' 
Departraent.  Mail  Code  4901.  200  East 
Randolph  Drive,  Chicago.  IL  60601,  {312) 
856-4099 

Howard  J.  Feldmari.  American  Petroleum 
hwtitule.  1230  L  Street,  Northwest, 
VVasbidgtoa, DC  20003,  (202)  662-8340 

AbsUad 

t 

HGSYSTEM  is  »  aaftware  package 
consi«tiag  of  mBthamatical  models  iar 
simulating  one  or  aami  of  the  ctmsecuttve 
phases  between  apilla^  and  &r-fieid 
dispersion  of  ation-ieactive  ideal  gas  or 
hydrogen  fkioride  (HFi.  Tlie  individual 
models  can  be  deacribed  ss  follows:  (1) 
HFSPILL  c^culates  the  time-dependent  spill 
rate  of  HF  liquid  ar  HF  vapor  from  a 
pressurized  vessci;  (2)  EVAP  calculates  the 
spreading  and  evaporation  of  a  boiling  liquid 
pool  on  water  or  non-boiling  liquid  pool  on 
land,  (3J  HFPLUME  cakulates  the 
depressurization  to  ambient  pressure,  the  jet 
release  and  the  near-field  dispersion  from  a 
pressurized  release  of  HF;  (4)  PLUME 
calculates  the  depressurization  to  ambient 
pressure,  the  jet  release  and  the  near-field 
dispersion  from  a  pi«ssurized  releese  of  non- 
reactive,  ideal  gase*:  (5)  HEGADAS  calculates 
the  itoady-itate  or  time-dependent  ground- 
level  heav>'-gBS  dispersion  resulting  from 
either  a  ground-leW  pool  or  a  source  in  • 
vertical  plane:  and  (6)  PGPLUME  simulates 
passive-gas  dispersion  downwind  of  a 
transition  point  based  on  a  simple  Pasquill/ 
Giifbrd  similarity  model.  The  models  assume 
flat,  unobstructed  terrain.  HGSYSTEM  can  be 
used  to  model  •teady-state.  fmite-duration 
and  time-dependent  releases.  The  models  can 
be  run  in  either  the  interactive  or  batch 
mode. 

a.  RecommemdatioKs  for  Regulatory  Use 

HGSYSTEM  can  be  used  as  a  refined 
model  to  estimate  short-term  ambient 
concentrations.  For  toxic  chemical  releases 
(non-reactive  chemicals  or  hydrogen  fluoride: 
1-hour  or  less  averaging  times)  thie  expected 
area  of  exposure  to  concentrations  above 
specified  threshold  values  can  be 
determined.  For  flammable  non-reactive 
gases  it  cob  be  used  to  determine  the  area  in 
which  the  doud  may  ignite. 

b.  Input  Requirements 

1.  HFSPILL  input  data:  reservoir  data 
(temperature,  pressure,  volume.  HF  mass, 
mass-fraction  water),  pipe-exit  diameter  and 
ambient  pressure. 

2.  E\'AP  input  data;  spill  rate,  liquid 
properties,  and  evaporation  rate  (boiling 
pool]  or  ambient  data  (non-boil ijig  pool). 

3.  HFPLUME  and  PLUME  input  data: 
reservoir  characteristics,  pollutant 
parameters,  pipe/release  data,  ambient 
conditions,  surface  roughness  and  stability 
clas,s. 

4.  HEGADAS  input  data,  anituenl 
.UitiditioQs.  ponutant  paromctets.  pool  data 


or  data  at  traasition  point,  surface  roughness, 
stability  class  aiui  averaging  time. 

5.  PGPUJME  input  data:  link  data 
provided  by  HFPLUME  and  the  averaging 
time. 

c.  Output 

1.  The  HGS^'STEM- models  contain  three 
post-prooeesor  programs  which  can  be  used 
to  exxncx  modeling  results  for  graphical 
display  b^'  external  software  pacliages. 
GET2COL  can  be  used  to  extract  data  from 
the  model  output  files.  HSPOST  can  be  used 
to  develop  isopleths.  extract  any  2 
parameters  for  plotting  and  correct  for  finite 
release  duratioa.  HTPOST  can  be  used  to 
produce  time  history  plots. 

2.  HFSPILL  output  data:  reservoir  mass, 
spill  rate,  andothier  reservoir  variables  as  a 
function  of  time.  For  HF  liquid,  HFSPILL 
generates  link  data  to  HFPLUME  for  the 
initial  phase  of  choked  liquid  Qow  (flashing 
jet),  and  link  data  to  EVAP  for  the  subsequent 
phase  of  unchoked  liquid  flow  (evaporating 
liquid  poolj. 

3.  EVAP  output  data:  pool  dimensions, 
pool  evaporation  rate,  pool  mass  and  other 
pool  variables  for  steady  state  conditions  or 
as  a  fimction  of  time.  EVAP  generates  link 
data  to  the  dispersion  niodel  HEGADAS 
(f>ool  dimensions  and  pool  evaporation  rate). 

4.  HFPLUME  and  PLUME  output  data: 
plume  variables  (concentration,  width, 
centroid  height,  temperature,  velocity,  etc.] 
as  a  function  of  downwind  distance. 

5.  HEGADAS  output  data:  concentration 
variables  and  temperature  as  a  function  of 
downwind  {tistancc  and  (for  transient  case] 
time. 

6.  PGPLUME  output  data:  coiicentraLion  as 
a  function  of  downwind  distance,  cross-wind 
distance  and  height 

d.  Type  of  Model 

HGSYSTEM  is  made  up  of  kna  types  of 
dispersion  modek.  HFPLUME  and  PLUME 
simulate  the  near-field  dispersion  and 
PGPLUME  simulates  the  passive-gas 
dispersion  downwind  of  a  transition  point 
HEGADAS  simulates  the  ground-level  heavy- 
gas  disperrion. 

e.  Pollutant  Types 

HGSYSTEM  may  be  used  to  model  non- 
reactive  chemicals  or  hydrogen  fluoride. 

/.  SourceSecepiar  RelationshJpe 

HGSYSTEM  estimates  the  expected  area  of 
exposure  to  concentrations  above  user- 
specified  threshold  values.  By  imposing 
conservation  of  mass,  momentum  and  energy 
the  concentration,  density,  speed  and 
temperature  are  evaluated  at  a  function  of 
downwiAd  dtstesce. 

g.  Plume  Behavior 

1.  HFPLUME  and  PLUME;  (1)  are  steady- 
state  models  assuming  a  top-hat  profile  with 
cross-section  averaged  plume  variables;  and 
(2)  the  momentum  equation  is  taken  into 
account  for  horizontal  ambient  shear,  gravity, 
ground  collision,  gravity -slumping  pressure 
forces  and  ground-surf^ice  drag. 

2.  HEGADAS:  assumes  the  hea\'y  cloud  to 
move  with  the  ambient  wind  speed,  and 
adopts  a  power-law  fit  of  the  ambient  wind 
speed  for  the  velocity  profile. 


3.  PGPLUME;  simuJates  the  passive-gas 
dispersion  dowjiwind  of  a  transition  point 
from  HFPLUME  or  PLUME  for  steady-state 
and  finite  duration  releases. 

h.  Horizontal  tl'inds 

A  power  law  fit  of  the  ambient  wind  speed 
is  used. 

i.  Vertical  Wind  Speed 

Not  treated. 

;.  Horizontal  Dispersion 

1.  HFPU-^ME  and  PLUME;  Plume  dilution 
is  caused  by  air  entrainment  resuhing  from 
high  plume  speeds,  trailing  vortices  in  wake 
of  falling  plume  (before  touchdown),  ambient 
turbulence  and  density  stratification.  Plume 
disp>ersion  is  assumed  to  be  steady  and 
momentum-dominated,  and  effects  of 
downwind  diffusion  and  wind  meander 
(averaging  time)  are  not  taken  into  account. 

2.  HEGADAS:  This  model  adopts  a 
concentration  similarity  profile  expressed  in 
terms  of  an  unknown  center-line  ground- 
level  concentration  and  unknown  vertical/ 
cross-wind  dispersion  parameters.  These 
quantities  are  determined  from  a  number  of 
basic  equations  describiog  gas-mass 
conservation,  air  entminment  (empirical  law 
describing  vertical  top-entrainment  in  terms 
of  global  Richardson  number),  cross-wind 
gravity  spreading  (initial  gravity  spreading 
followed  by  gravity -cunent  collapse)  and 
cross-wind  diffustoo  (Briggs  formula). 

3.  PGPLUME;  It  assumes  a  Gaussian 
concentration  proTiie  in  which  the  cross- 
wind  and  vertical  dispersion  coefficients  are 
determii>ed  by  empirical  expressions.  All 
unknown  parameters  in  this  profile  are 
determined  b>-  imposing  appropriate 
matching  criteria  at  the  transition  point. 

k.  Vertical  Dispersion 

See  description  above. 
/.  Chemical  Transfoi  motion 

.Not  treated. 
m.  Physicai  Removal 

Not  treated. 

n.  Evaluation  Studies 

1.  PLUME  has  been  validated  against  field 
data  for  releases  of  liquified  propane,  and 
wind  tunnel  data  for  buoyant  and  vertically- 
released  dense  plumes.  HFPLUME  and 
PLUME  have  been  validated  against  field 
data  for  releases  of  HF  (Goldfish 
experiments)  and  propane  releases.  In 
addition,  the  plume  rise  algorithms  have 
been  tested  against  Hoot.  Meroney.  and 
Peterka.  Ooms  and  Petersen  databases. 
HEG.\DAS  has  been  validated  against  steady 
and  transient  releases  of  liquid  propane  and 
LNG  oxer  water  (Maplin  Sands  field  data), 
steady  and  finite-duration  pressurized 
releases  of  HF  (Goldfi«h  experiments;  linked 
with  HFPLUME).  instantaneous  relea.se  of 
Freon  (Thorney  Island  field  data;  linked  with 
the  box  model  HEGABOX)  and  wind  tunnel 
data  for  steady,  isothermal  dispersion. 

2.  The  validation  studies  are  contained  in 
the  fblloH-ing  reforaaoee: 

McFarlane.  K..  Pxothera  A..  Puttock,  J.S>, 
Roberts.  P.T.  and  Witloic.  H.W.M..  1990. 
Devctlopjuaot  and  validation  «f  atm<Mpher4& 


dispersion  models  for  ideal  gases  and 
hydrogen  fluoride,  Part  I:  Technical 
Reference  Manual.  Report  TNER. 90.015. 
Thornton  Research  Centre.  Shell  Research, 
Chester.  England.  [EGG  1067-1151)  (NTIS 
No.  DE  93-000953) 

Witlox,  H.W.M.,  McFariane,  K.,  Rees,  F.J., 
and  Puttock,  J.S.,  1990.  Development  and 
validation  of  atmospheric  dispersion  models 
for  ideal  gases  and  hydrogen  fluoride,  Part  II: 
HGSYSTEM  Program  User's  Manual.  Report 
TNER.90.016.  Thornton  Research  Centre, 
Shell  Research,  Chester,  England.  (EGG 
1067-11521  (NTIS  No.  DE  93-000954) 

B.33    SLAB 

Reference 

Ermak,  D.L.,  1990.  User's  Manual  for 
SLAB:  An  Atmospheric  Dispersion  Model  for 
Denser-than-Air  Releases  (UCRL-MA- 
105607),  Lawrence  Livermore  National 
Laboratory. 

Availability 

1.  The  computer  code  is  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  (Upload/Download 
Area;  see  page  B-1),  and  can  also  be  obtained 
from: 

Energy  Science  and  Technology  Center,  P.O. 
Box  1020,  Oak  Ridge,  TN  37830,  (615)  576- 
2606 

2.  The  User's  Manual  (NTIS  No.  DE  91- 
006443)  can  be  obtained  from: 
Computer  Products,  National  Technical 

Information  Service,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161,  (703) 
487-4650 

Abstract 

The  SLAB  model  is  a  computer  model,  PC- 
based,  that  simulates  the  atmospheric 
dispersion  of  denser-than-air  releases.  The 
types  of  releases  treated  by  the  model  include 
a  ground-level  evaporating  pool,  an  elevated 
horizontal  jet.  a  stack  or  elevated  vertical  jet 
and  an  instantaneous  volume  source.  All 
sources  except  the  evaporating  pool  may  be 
characterized  as  aerosols.  Only  one  type  of 
release  can  be  processed  in  any  individual 
simulation.  Also,  the  model  simulates  only 
one  set  of  meteorological  conditions; 
therefore  direct  application  of  the  model  over 
time  periods  longer  than  one  or  two  hours  is 
not  recommended. 

n.  Recommendations  for  Use 

The  SLAB  model  should  be  used  as  a 
refined  model  to  estimate  spatial  and 
temporal  distribution  of  short-term  ambient 
concentration  (e.g.,  1-hour  or  less  averaging 
times)  and  the  expected  area  of  exposure  to 
concentrations  above  specified  threshold 
values  for  toxic  chemical  releases  where  the 
release  is  susjjected  to  be  denser  than  the 
ambient  air. 

b.  Input  Requirements 

1.  The  SLAB  model  is  executed  in  the 
batch  mode.  Data  are  input  directly  from  an 
external  input  file.  There  are  29  input 
parameters  required  to  run  each  simulation. 
These  parameters  are  divided  into  5 
categories  by  the  user's  guide:  source  type, 
source  properties,  spill  properties,  field 
properties,  and  meteorologiral  parameters. 


The  model  is  not  designed  to  accept  real-time 
meteorological  data  or  convert  units  of  input 
values.  Chemical  property  data  are  not 
available  within  the  model  and  must  be  input 
by  the  user.  Some  chemical  and  physical 
property  data  are  available  in  the  user's 
guide. 

2.  Source  tj'pe  is  chosen  as  one  of  the 
following:  evaporating  pool  release, 
horizontal  jet  release,  vertical  jet  or  stack 
release,  or  instantaneous  or  short  duration 
evaporating  pool  release. 

3.  Source  property  data  requirements  are 
physical  and  chemical  properties  (molecular 
weight.  \apoT  heat  capacity  at  constant 
pressure;  boiling  point;  latent  heat  of 
vaporization;  liquid  heat  capacity;  liquid 
density;  saturation  pressure  constants),  and 
initial  liquid  mass  fraction  in  the  release. 

4.  Spill  properties  include:  source 
temperature,  emission  rate,  source 
dimensions,  instantaneous  source  mass, 
release  duration,  and  elevation  above  ground 
level. 

5.  Required  field  properties  are:  desired 
concentration  averaging  time,  maximum  ■ 
dowmwind  distance  (to  stop  the  calculation], 
and  four  separate  heights  at  which  the 
concentration  calculations  are  to  be  made. 

6.  Meteorological  parameter  requirements 
are:  ambient  measurement  height,  ambient 
wind  speed  at  designated  ambient 
measurement  height,  ambient  temperature, 
surface  roughness,  relative  humidity, 
atmospheric  stability  class,  and  invefse 
Monin-Obukhov  length  (optional,  only  used 
as  an  input  parameter  when  stability  class  is 
unknown). 

c.  Output 

No  graphical  output  is  generated  by  the 
current  version  of  this  program.  The  output 
print  file  is  automatically  saved  and  must  be 
sent  to  the  appropriate  printer  by  the  user 
after  program  execution.  Printed  output 
includes  in  tabular  form: 

1.  Listing  of  model  input  data; 

2.  Instantaneous  spatially-averaged  cloud 
parameters — time,  downwind  distance, 
magnitude  of  peak  concentration,  cloud 
dimensions  (including  length  for  puff-type 
simulations),  volume  (or  mole)  and  mass 
fractions,  downwind  velocity,  vapor  mass 
fraction,  density,  temperature,  cloud  velocity, 
vapor  fraction,  water  content,  gravity  flow 
velocities,  and  entrainment  velocities; 

3.  Time-averaged  cloud  parameters — 
parameters  which  may  be  used  externally  to 
calculate  time-averaged  concentrations  at  any 
location  within  the  simulation  domain 
(tabulated  as  functions  of  downwind 
distance); 

4.  Time-averaged  concentration  values  at 
plume  centerline  and  at  five  off-centerline 
distances  (off-centerline  distances  are 
multiples  of  the  effective  cloud  half-width, 
which  varies  as  a  function  of  downwind 
distance)  at  four  user-specified  heights  and  at 
the  height  of  the  plume  centerline. 

d.  Type  of  Model 

As  described  by  Ermak  (1989),  transport 
and  dispersion  are  calculated  by  solving  the 
conservation  equations  for  mass,  species, 
energy,  and  momentum,  with  the  cloud  being 
modeled  as  either  a  steady-state  plume,  a 


transient  puff,  or  a  combination  of  both, 
depending  on  the  duration  of  the  release.  In 
the  steady-state  plume  mode,  the  crosswind- 
averaged  conservation  equations  are  solved 
and  all  variables  depend  only  on  the 
downwind  distance.  In  the  transient  puff 
mode,  the  volume-averaged  conservation 
equations  are  solved,  and  all  variables 
depend  only  on  the  downwind  travel  time  of 
the  puff  center  of  mass.  Time  is  related  to 
downwind  distance  by  the  height-averaged 
ambient  wind  speed.  The  basic  conservation 
equations  are  solved  via  a  numerical 
integration  scheme  in  space  and  time. 

e.  Pollutant  Types 

Pollutants  are  assumed  to  be  non-reactive 
and  non-depositing  dense  gases  or  liquid- 
vapor  mixtures  (aerosols).  Surface  heat 
transfer  and  water  vopor  flux  are  also 
included  in  the  model. 

/.  Source-Receptor  Relationships 

1.  Only  one  source  can  be  modeled  at  a 
time. 

2.  There  is  no  limitation  to  the  number  of 
receptors;  the  downwind  receptor  distances 
are  internally  calculated  by  the  model.  The 
SLAB  calculation  is  carried  out  up  to  the 
user-specified  maximum  downwind 
distance. 

3.  The  model  contains  submodels  for  the 
source  characterization  of  evaporating  pools, 
elevated  vertical  or  horizontal  jets,  and 
instantaneous  volume  sources. 

g.  Plume  Behavior 

Plume  trajectory  and  dispersion  is  based 
on  crosswind-averaged  mass,  species,  energy, 
and  momentum  balance  equations. 
Surrounding  terrain  is  assumed  to  be  flat  and 
of  uniform  surface  roughness.  No  obstacle  or 
building  effects  are  taken  into  account. 

h.  Horizontal  Winds 

A  power  law  approximation  of  the 
logarithmic  velocity  profile  which  accounts 
for  stability  and  surface  roughness  is  used. 

J.  Vertical  Wind  Speed 

Not  treated. 

/.  Vertical  Dispersion 

The  crosswind  dispersion  parameters  are 
calculated  from  formulas  reported  by  Morgan 
et  al.  (1983),  which  are  based  on 
experimental  data  from  several  sources.  The 
formulas  account  for  entrainment  due  to 
atmospheric  turbulence,  surface  friction, 
thermal  convection  due  to  ground  heating, 
differential  motion  between  the  air  and  the 
cloud,  and  damping  due  to  stable  density 
stratification  within  the  cloud. 

k.  Horizontal  Dispersion 

The  horizontal  dispersion  parameters  are 
calculated  from  formulas  similar  to  those 
described  for  vertical  dispersion,  also  from 
the  work  of  Morgan,  et  al.  (1983). 

I.  Chemical  Transformation 

The  thermodynamics  of  the  mixing  of  the 
dense  gas  or  aerosol  with  ambient  air 
(including  water  vapor)  are  treated.  The 
relationship  between  the  vapor  and  liquid 
fractions  within  the  cloud  is  treated  usii:;  lli" 
local  thermodynamic  equilibrium 
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approximation.  Reactions  of  released 
chemicaLs  with  water  or  ambient  air  are  not 
trcsated. 

m.  Physical  Removal 

Not  treated. 

n.  Evaluation  Studies 

Blewin.  D.  N..  ?.  F.  Yohn.  and  D.  L.  Erinak. 
1987.  An  Evaluation  of  SL\B  and  DEGADIS 
Heavy  Gas  Dispersion  Models  Usin^  the  HF 
Spill  Test  Data.  Proceedings.  AlChE 
International  Conference  on  Vapor  Cloud 
Modeling,  Boston.  MA.  November,  pp.  56- 
BO. 

Ermak.  D.  L,  S.T.  Chan,  D  L.  Morsan.  and 
L.  K.  Morris,  1962.  A  Comparison  of  Dense 
Gas  Dispersion  Model  Simulations  with 
Burro  Senes  LNG  Spill  T«st  Results,  /.  Haz 
Afa»s..  6:129-160. 

Zapert,  J.  G.,  R.  J.  Londergan.  and  H. 
Thistle,  1991.  Evaluation  of  Dense  Gas 
Simulation  Models.  EPA  Publication  No. 
EPA-4SO/4-90-018.  U.S.  Environmental 
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PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

§  52.21    [Amended] 

2.  In  §  52.21.  paragraphs  (I){1)  aiid 
(1)(2)  we  amended  by  revising  "and 
supplement  B  {1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1994)". 
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40  Cf  R  Part  52 

[CA  71-2-6329;  FRL-6112-«1 

Approval  and  Promulgation  of 
implementation  Plans;  California  State 
Implementation  Plan  Revision,  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY;  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
These  revisions  concern  the  control  of 
oxides  of  nitrogen  (NOx)  from  boilers, 
steam  generators,  and  process  heaters. 
The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  oxides  of  nitrogen  (NOx)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act  «s  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
'his  notice  of  proposed  rulemaking  will 
iiicorporate  ttts  rule  into  the  federally 


appro\*ed  SIP.  EPA  has  evaluated  this 
rule  and  is  proposing  to  approve  it 
under  provisions  of  the  CAA.  regarding 
EPA  actions  on  SIP  submifals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  December  28, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco,  CA  94105.  Please  refer  to 
document  number  CA  71-2-6329  in  all 
correspondence. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  diu-ing  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento.  CA  95814. 
Ventura  County  Air  Pollution  Control 

District,  800  South  Victoria  Avenue, 

Ventura,  CA  93009. 
FOR  RWTHER  MFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  DC.  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  telephone:  (415) 
744-1191. 

SUPPLEMENTAiW  tNTORMATION: 

Applicability 

The  rule  being  proposed  for  approval 
into  tlie  California  SIP  is  Ventura 
County  Air  Pollution  Control  District's 
(VCAPCD)  Rule  74.15.1.  "Boilers.  Steam 
Generators,  and  Process  Heaters."  This 
rule  was  submitted  by  the  California  Air 
Resources  Board  (ARB)  to  EPA  on 
November  18, 1993. 

Background 

On  November  15, 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182lf1  of  ^e  CAA.  On  November  25. 
1992.  EPA  published  a  NPRM  entitled. 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
PreAioUe;  Cleian  Air  Act  Amendments 
of  1990  Implementation  of  Title  I; 
Proposed  Rule."  {the  NOx  Supplement) 
which  describees  the  requirements  of 


section  182(f).  The  November  25, 1992. 
notice  should  be  referred  to  for  further 
information  on  the  NOx  requirements 
and  is  incorporated  into  this  proposal 
by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major**  as  defined  in  section 
302  and  section  182(c).  (d).  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs). 
in  moderate  or  above  ozone 
nonattainment  areas.  The  Ventura 
County  Area  is  classified  as  severe; ' 
therefore  this  area  was  subject  to  the 
RACT  requirements  of  section  182(b)(2). 
cited  above,  and  the  November  15,  1992 
deadline. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technologies 
guidelines  (CTC)  document  ftr  a  post- 
enactment  CTG  document)  by 
November  15, 1992.  There  were  no  NOx 
CTGs  issued  before  enactment  and  EPA 
has  not  issued  a  CTG  docmnent  for  any 
NOx  sources  since  enactment  of  the 
CAA.  The  RACT  rules  covering  NOx 
sources  and  submitted  as  SIP  revisions, 
are  expected  to  require  final  installation 
of  the  actual  NOx  controls  by  May  31, 
1995,  for  those  sou.T.es  where 
installation  by  that  date  is  practicable. 
The  State  of  California  submitted  the 
rule  being  acted  on  in  this  document  on 
November  18, 1993.  This  document 
addresses  EPA's  proposed  action  for 
VCAPCD's  Rule  74.15.1.  "Boilers.  Steam 
Generators,  and  Process  Heaters." 
VCAPCD  adopted  Rule  74.15.1  on  May 
11. 1993.  The  submitted  rule  was  found 
to  be  complete  on  December  23. 1993, 
pursuant  of  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51. 
appendix  V;^  and  is  being  proposed  for 
approval  into  the  SIP. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rule  was  adopted  as  part  of 
VCAPCD's  efforts  to  achieve  the 
National  Ambieat  Air  Quality  Standards 
(NAAQSJ  for  ozone  and  in  response  to 
the  CAA  requirements  cited  above.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  this  rule. 

EPA  EvaliiatMM  and  Proposed  Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 


for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110,  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.'  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimiun,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
supplement  to  the  General  Preamble, 
cited  above  (57  FR  55620).  In  the  NOx 
supplement,  EPA  provides  guidance  on 
how  RACT  will  be  determined  for 
.stationary  sotirces  of  NOx  emissions. 
While  most  of  the  guidance  issued  by 
EPA  on  what  constitutes  RACT  for 
stationary  sources  has  been  directed 
towards  appUcation  for  VOC  sources, 
much  of  the  guidance  is  also  applicable 
to  RACT  for  stationary  sources  of  NOx 
(see  section  4.5  of  the  NOx 
Supplement).  In  addition,  pursuant  to 
section  183(c).  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs).  that  identify  ahemative  controls 
for  all  categories  of  stationary  sources  of 
NOx-  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Rule  74.15.1  limits  the  discharge  of 
NOx  from  boilers,  steam  generators,  and 
process  heaters  (ICIs)  to  30  parts  per 
million  volume  (ppmv)  or  0.036  pounds 
per  million  Btu  (Ib/MMBtu).  Rule 
74.15.1  effectively  increases  the 
stringency  of  California  RACT  for  ICIs 
by  lowering  the  de  minimis  from  5 
MMBtu/hr  to  I  MMBtu/hr  and 
decreasing  the  emission  standard  from 
70  ppmv  to  30  ppmv.  The  rule's 


'  The  Vemnrt  Couxx^  Area  retained  its 
dotif^Uoa  atooiunaijuQem  aad  was  de&sified  by 
ojwralion  of  law  pursuant  to  tactions  107(dJ  and 
181(a)  upon  the  date  oTenactraent  of  theC.\A.  Sec 
55  FR  56094  (NovCTi*«rr«.  19915. 

^  EPA  adopted  the  comptereness  criteria  on 
Febrtiao  !*•  "^^^  <**  f*  S830)«nd.  pursuant  1o 
section  llOMlK-M  o<tlie CAA.  re\jsed  the  c-rteria 
on  AORC*  ».  l*'!  15*  f^  42Z16). 


^  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Kost-IfMt7  oKone  aad  carbon  monoxide  policy  that 
concern  KACT.  $2  FR  45044  (November  24,  1987); 
"IsMies  Retatinglo  VOC  Regulation  Outpoints. 
OoHciencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 19S7  Federal  Register 
^k>^^08•'  (Blue  Book!  (notice  of  a\-ailability  was 
publifihcd  in  the  Federal  Register  on  May  25. 1988). 


compliance  date  of  May  31, 1995. 
satisfies  the  CAA's  NOx  RACT 
implementation  date  requirement  of 
May  31. 1995  (section  182(b)(2)).  The 
District  expects  this  rule  to  provide  a 
71%  reduction  in  NOx  emissions  from 
the  units  subject  to  this  rule.  This 
reduction  corresponds  to  0.189  tons  per 
day  based  on  the  District's  inventory.  A 
more  detailed  discussion  of  the  sources 
controlled,  the  controls  required,  and 
the  justification  for  why  these  controls 
represent  RACT  can  be  foimd  in  the 
Technical  Support  Document  (TSD). 
dated  March  3,  1994. 

EPA  has  evaluated  the  submitted  rule 
and  has  deieraiined  that  it  is  consistent 
with  the  CAA.  EPA  regulations  and  EPA 
policy.  TTierefore.  VCAPCD's  Rule 
74.15.1.  "Boilers,  Steam  Generators,  and 
Process  Heaters."  is  being  proposed  for 
approval  under  section  ll^k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a).  section  182(b)(2),  section 
182(f)  and  the  NOx  Supplement  to  the 
General  Preamble. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevcmt  statutory  and  regulatory 
requirements. 

Regulatory  Flexibility 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
foibids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 


Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

■  List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone.- 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  Noveniber  14.  1994. 
John  Wise. 

Acting  Regional  Administrator. 
[FR  Doc.  94-29155  Filed  11-25-94;  8.45  ami 
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40  CFR  Part  60 
[A0-FRL-S113-2] 
RIN  2060-AE94 

Standards  of  Performance  for  New 
Stationary  Soufx^es:  Volatite  Organic 
Compound  Emisskms  From  ttie 
Synthetic  Organic  Chemical 
Manufacturing  Industry  Wastewater; 
Reopening  of  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMMARY:  The  EPA  is  extending  the 
public  comment  period  for  the  proposed 
standards  of  performance  for  wastewater 
sources  in  the  S>iithetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI).  As  initially  published  in  the 
Federal  Register  of  September  12.  1994 
(59  FR  46780).  written  comments  on  the 
proposed  rule  were  to  be  submitted  to 
the  EPA  on  or  before  November  14. 1994 
(a  60-day  comment  period).  The  public 
comment  period  is  being  extended  and 
will  end  on  January  13.  1995. 
DATES:  Comments.  Comments  must  lie 
received  od  or  before  January  13, 1995. 
ADDRESSES:  Docket.  Docket  No.  A-94- 
32.  containing  supporting  information 
used  in  developing  the  proposed  rule  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m..  Monday  through  Friday,  at  the 
EPA's  Air  Docket,  room  Ml 500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Lucas.  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
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Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-0884. 

SUPPLEMENTARY  INFORMATION:  Several 
persons  who  intend  to  submit 
comments  concerning  the  proposed 
standards  of  performance  for  wastewater 
sources  at  StJCMI  facilities  have 
requested  additional  time  to  prepare 
their  comments,  beyond  the  60  days 
originally  provided.  In  consideration  of 
these  requests,  the  EPA  is  extending  the 
comment  period  to  give  all  interested 
persons  the  opportunity  to  comment 
fully.  This  extension  of  the  public 
comment  period  is  necessary  to  ensure 
that  interested  parties  have  adequate 
time  to  provide  the  EPA  with  written 
comments  on  the  proposed  rule. 

Dated:  November  21. 1994. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  94-29154  Filed  11-25-94;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-71 1 8] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (lOO-year)  flood 
elevations  and  proposed  base  (IGO-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(1 00-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 


participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SVV., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  fi-om  the  requirements  of  44 
CFR  Part  10,  Environmental 


Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367 
3  CFR,  1979  Comp.,  p.  376. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Idaho 


City /town/county 


Coeur  rfAiene  (City) 
(Kootenai  County). 


Source  of  flooding 


French  Gulch 


Nettleton  Gulch 


Location 


Approximately  1,300  feet  downstream  of 
French  GuJch  Road. 

Approxinnately  1.650  feet  upstream  of 
French  Gulch  Road. 

At  15th  Street  downstream  of  Anne  Ave- 
nue. 

At  15th  Street  upstream  of  Anne  Avenue 


#Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

None 

•2,163 

None 

•2.172 

None 

•2,185 

None 

•2,187 
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State 

City/town/county 

Source  of  flooding 

Location 

•Depth  in  feet  above 

grr  jod.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Maps  are  available  for  inspection  at  the  City  of  Coeur  d'Alene,  Engineering  Department,  71 0  Mullan  Street,  Coeur  d'Atene,  Idaho. 
Send  oomnwnts  to  The  Honorable  Al  Hassell  III,  Mayor,  Ctty  of  Coeuf  d'Alene.  710  Mullan  SUeet,  Coeur  d'Alene.  Idaho  83814-3964. 


Iowa 

Mason  City  (City)  (Cerro 
Gordo  County). 

Willow  Creek 

Approximately  1,200  feet  downstream  of 
Chicago,  Milwaukee.  St.  Paul  &  Pacific 
Railroad. 

•1.087 

•1,086 

Approximately  200  feet  upstream  of  East 

•1.097 

'1.094- 

State  Street. 

Just  upstream  of  Second  Street,  SW 

•1,115 

•1.110 

Approximately  350  feet  upstream  of  North 

•1,118 

•1.116 

Pierce  Avenue. 

Just  upstream  of  Eisenhower  Avenue 

•1.142 

•1.137 

At  the   west   corporate   limits,   approxi- 

•1.15© 

•1.158 

mately   1,220  feet  upstream  of  U.S. 

Highway  18. 

Cheslea  Creek 

At  the  confluence  with  Willow  Creek 

•1  118 

•1  116 

Just  downstream  of  Wiliowtyook  Drive  .... 

•1.123 

•1.121 

Approximately  350  feel  upstream  of  I5th 

•1.135 

•1.135 

Street,  SW. 

Approximately  280  feet  downstream  of 
26th  Street,  SW. 

•1.148 

•1.146 

At  the  south  corporate  limits „ i 

•1.150 

•1.143 

Maps  are  available  for  inspection  at  the  Planning  Department,  Oily  of  Mason  City,  City  Hall,  10  First  Street.  NW.  Second  FkxK,  Mason  City, 
Iowa. 

Send  comments  to  The  Honorat>le  Carl  Miller,  Mc^w.  City  of  Mason  City,  City  Hall,  10  First  Street,  NW,  Mason  Crty,  Iowa  50401. 


Missouri 


Black  Jack  (City)  (St. 
luxiis  County). 


CoWvrater  Creek 


900  feet  upstream  of  OW  Jamestown 

Road. 
At  Cteola  HiNs  Circle 
300  feet  downstream  of  OkJ  Halts  Ferry 

Road. 
At  Old  Halls  Ferry  Road  _ 

Maps  are  available  for  inspection  at  City  Hall.  City  of  Black  Jack.  4655  Parker  Road.  Black  Jack,  Missouri. 

Send  comments  to  The  Honoratjte  Harold  Evangelista,  Mayor,  City  of  Black  Jack,  City  Hall,  4655  Parker  Road,  Black  Jack,  Missouri  53033. 


•480 

•483 

•485 
•490 

•490 


•480 
•482 

•482 

•489 

•490 


Missouri 


Clayton  (City)  (St.  Louis 
County). 


Black  Creek 


At  centerltrie  of  Clayton  Road 


•483 
•488 


200  feet  upstream  of  Clayton  Road  

Maps  are  available  for  inspection  at  City  HaM.  City  of  Clayton.  lOth  North  Bemington,  Clayton,  Missouri. 

Send  comments  to  The  Hor>orat)le  Benjamin  UctiiteHe.  Mayor,  City  of  Clayton.  City  Hall,  10th  fvtorth  Bemington.  Clayton.  Missoun  63105. 


•484 


•488 


Missouri 


St.  Louis  County  (Unin- 
corporated Areas). 


Northeast  Brarx^  River 
Des  Peres. 

Paddock  Creek  (Back- 
water from  CoWwater 
Creek). 

St^How  FkxxJing  


At  the  intersection  of  Teal  AverKie  and 
Ruddy  Lane. 

700  feet  downstream  of  Lirnlbergh  Boule- 
vard. 


•543 


•505 


•None 


•541 


•504 


Approximately  2,000  feet  south  along  the 
City  of  Bridgeton  corporate  limits  from 
its  crossing  of  Cowmire  Creek. 

Maps  are  available  for  inspection  at  the  St  Louis  County  Department  of  Planning,  41  South  Central  Avenue.  Clayton,  Missouri. 

Serxj  comments  to  The  Honorable  Buzz  WestfaN.  County  Executive.  St.  Louis  County,  41  South  Central  Avenue,  Clayton.  Missouri  63105. 


'»2 


Missouri 


Sunset  Hills  (City)  (St. 
Louis  County). 


Meramec  River 


1.000  feet  upstream  of  Gravois  Road 


500  feet  upstream  of  State  Highway  30  ... 
800  feet  upstream  of  Interstate  Highway 
44. 


'423 

'424 
•526 


'422 

•423 
'525 


Maps  are  avaitat)le  for  inspection  at  City  Hall,  City  of  Sunset  Hills,  3939  South  Lindbergh,  Sunset  Hills,  Missoun. 

SerKJ  comments  to  The  Honoratile  Kenneth  Vogel.  Mayor.  City  of  Sunset  Hills.  City  Hall,  3939  South  Lindtjergh,  Sunset  Hihs,  Missouri  63127. 


Missouri 


University  City  (City)  (St 
Louis  County). 


Northeast  Branch  River 
Des  Peres. 


800  feet  downstream  of  Julian  Avenue  . 

100  feet  downstream  of  Julian  Avenue  . 
500  feet  upstream  of  Ferguson  Avenue 


•502 

•506 
•511 


•502 

•503 
•511 
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State 


City/town/county 


Source  of  flooding 


Location 


•Depth  in  feet  above 

ground.  •Elevation  in  feet. 

(NGVD) 


Existir>g 


Modified 


Maps  are  available  for  inspection  at  City  Hall,  City  of  University  City,  6801  Delmar  Boulevard,  University  City,  Missouri. 

Send  comments  to  The  Honorable  Janet  Majerus.  Mayor,  City  of  University  City,  City  Hall,  6801  Delmar  Boulevard,  University  City,  Missouri 
63130. 


Missouri 


Wellston  (City)  (St. 
Louis  County). 


Engelholm  Creek 


At  the  confluence  with  North  Tributary  of 

Engelholm  Creek. 
70  feet  upstream  of  the  St.  Louis  Belt  and 

Terminal  Railroad. 
10  feet   upstream  of  the   Norfolk   and 

Western  Railway. 

Maps  are  available  for  inspection  at  City  Hall,  City  of  Wellston,  1 804  Kienlen  Avenue,  Wellston,  Missouri. 

Send  comments  to  The  Honorable  Robert  Powell,  Mayor,  City  of  Wellston,  City  Hall,  1804  Kienlen  Avenue,  Wellston,  Missouri  63133. 


•518 
•521 


•523 


•518 
•518 
•522 


Missouri 


Grand  Glaize  Creek 


Just  downstream  of  Manchester  Road 


None 


•513 


Winchester  (City)  (St. 
Louis  County). 

Maps  are  available  for  inspection  at  City  Hall,  City  of  Winchester,  1 09  Lindy  Boulevard,  Winchester,  Missouri. 

Send  comments  to  The  Honorable  Fred  O.  Brenner,  Sr.,  Mayor,  City  of  Winchester,  City  Hall,  109  Lindy  Boulevard,  Winchester,  Missouri 
63021. 


Netiraska 


Blair  (City)  (Washington 
County). 


Cauble  Creek 


At  confluence  of  Cauble  Creek  East  Trib- 
utary. 

Approximately  100  feet  upstream  of  U.S. 
Highway  73. 

Just  downstream  of  College  Drive 

Approximately  930  feet  upstream  of  con- 
fluence of  Cauble  Creek. 

Approxirrately  30  feet  upstream  of  Baron- 
age Drive. 

Approximately  60  feet  upstream  of  Col- 
lege View  Drive. 

Maps  are  available  for  inspection  at  City  Hall,  City  of  Blair,  21 8  South  1 6th  Street,  Blair,  Nebraska. 

Send  comments  to  The  HonoratJie  Jerome  Jenny,  Mayor,  City  of  Blair,  218  South  16th  Street,  Blair,  Nebraska  68008. 


Cauble  Creek  East  Tribu- 
tary. 


•1,034 

•1,033 

•1,055 

•1,063 

•1,056 
•1,040 

•1,064 
•1,038 

•1,065 

•1,057 

N/A 

•1.062 

Nebraska 

Lincoln  (City)  (Lancaster 
County). 

Deadman's  Run 

At  the  confluence  with  Salt  Creek  

None 

None 
None 

None 
None 

•1,142 

Just  downstream  of  Huntington  Avenue  ... 
Just  upstream  of  the  Missouri  and  Pacific 
Railroad. 

Just  upstream  of  "0"  Street  

•1,150 
•1,189 

•1,220 

Just  downstream  of  "A"  Street 

•1,260 

Maps  are-pvailable  for  inspection  at  the  Planning  Department,  City  of  Lincoln,  555  South  1 0th  Street,  Lincoln,  Nebraska. 
Send  comments  to  The  Honorable  Michael  Johanns,  Mayor,  City  of  Lincoln,  555  South  1 0th  Street,  Lincoln,  Nebraska  68508. 


Nevada 

Clark  County  (Unincor- 

Middle Branch  Blue  Dia- 

At the  intersection  of  Pollock  Drive  and 

None 

#1 

porated  Areas). 

mond  Wash. 

East  Windmill  Lane. 

Just  upstream  of  Bermuda  Road 

None 

•2,178 

At  Giles  Street 

None 

•2,231 

. 

100  feet  upstream  of  Interstate  15  

None 

•2,266 

At  the  intersection  of  Industrial  Road  and 

None 

#1 

Blue  Diamond  Road. 

At  South  Vallev  View  Boulevard 

None 

«1 

At  South  Decatur  Boulevard 

None 

#1 

At  South  Lindell  Road 

None 
None 

«2 

Just  downstream  of  the  Union  Pacific 

»3 

Railroad. 

North  Branch  Blue  Dia- 

At the  intersection  of  Goldilocks  Avenue 

None 

•«1 

mond  Wash. 

and  South  Maryland  Partway. 

Just  downstream  of  Amigo  Street  

None 

•2,135 

At  Rancho  Destino  Road 

None 

•2.205 

Approximately  100  feet  upstream  of  Inter- 

None 

•2,271 

state  15. 

At  the  intersection  of  West  Mesa  Verde 

None 

#1 

Lane  and  South  Valley  View  Boulevard. 

Approximately  350  feet  south  of  the  inter- 

None 

J!2 

section  of  West  Moberly  Avenue  and 

.-iftSi 

South  Decatur  Boulevard. 
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State 


City/town/county 


Source  of  flooding 


Blue  Diamond  Fan 


Central  Branch  Tropicana 
Wash. 


North  Branch  Tropicana 
Wash. 


South  Branch  Tropicana 
Wash. 


Duck  Creek 


Duck  Creek  Tributary 


Duck  Creek  South  Chan- 
nel. 

Unnamed  Fan 


Hemenway  Wash 


Location 


Just  doy^nstream  of  the  Unkxi   Pacific 

Railroad. 
At  the  intersection  of  West  Russell  Road 

and  Cameron  StreeL 
At  the   intersection   of   South   Rainbow 

Boulevard  and  West  RotHndale  Road. 
At  the  intersection  of  South  Buffalo  Drive 

and  West  Windmill  Lane. 
Approximately   1,000  feet  north  of  the 

intersection  of  South  Cimarron  Road 

and  West  Camero  Avenue. 
Approximately   1,000  feet  north  of  the 

intersection  of  Gagnier  Boulevard  and 

West  Wigwam  Avenue. 
At  confluence  with  Flamingo  Wash  

Just  upstream  of  East  Harmon  Avenue  ... 

At  Industrial  Road  

Just  upstream  of  West  Hacienda  Avenue 

At  West  Oquendo  Road 

Approximately  500  feet  downstream  of 
South  Rainbow  Boulevard. 

At  confluence  with  Central  Branch 
Tropicana  Wash. 

At  South  Jones  Boulevard 

At  South  Torrey  Pines  Drive 

Approximately  430  feet  downstream  of 
South  Rainbow  Boulevard. 

At  confluence  with  Central  Branch  of 
Tropicana  Wash. 

At  West  Oquendo  Road 

50  feet  upstream  of  South  Jones  Boule- 
vard. 

Approximately  500  feet  upstream  of  West 
Sunset  Road. 

Approximately  200  feet  upstream  of  East 
Pebble  Road. 

At  "South  Las  Vegas  Boulevard  

Approximately  800  feet  upstream  of  Inter- 
state 15. 

At  confluence  with  Duck  Creek  

At  South  Las  Vegas  Boulevard  

Approximately  300  feet  downstream  of 
Interstate  15. 

At  convergence  with  Duck  Creek  

At  divergence  from  Duck  Creek  

At  the  intersection  of  West  EkJorado  Lane 

and  South  Fort  Apache  Road. 
Approximately   1,000  feet  south  of  the 

intersection  of  South  Fort  Apache  Road 

and  West  Eldorado  Lane. 
Approximately  1,000  feet  downstream  of 

Pacific  Way. 
Approximately  700  feet  downstream  of 

Pacific  Way. 


•Depth  in  feet  aljove 

ground.  •Elevation  in  feet 

(NGVD) 


Existing 


None 
None 
None 
None 
None 

None 

None 


None 


Modified 


#3 
#1 
#1 
«2 

#4 

#5 

•2,001 


None 
None 
None 
None 
None 

•2,068 
•2,155 
•2,241 
•2,356 
•2,438 

None 

•2,234 

Nore 
None 
Nor)e 

•2,312 
•2,346 
•2,381 

None 

•2,274 

None 
None 

•2,310 
•2,371 

None 

•2.405 

None 

•2,165 

None 
None 

•2,252 
•2,287 

None 
None 
None 

•2,242 
•2,255 
•2,282 

None 

•2,189 

None 
None 

•2.231 

#1 

#2 


Maps  are  available  for  inspection  at  the  Office  of  the  Director  of  Public  Works,  Clark  County  Bridger  Building,  225  East 
Vegas,  Nevada. 

Send  comments  to  The  Honorable  Jay  Bingham,  Chairman,  Clark  County  Board  of  Commissioners,  225  East  Bridger 
Las  Vegas,  Nevada  89155. 


None  '1,965 

None  '1,979 

Bridger  Avenue,  Las 

Avenue.  Sixth  Floor. 


Nevada 


North  Las  Vegas  (City) 
(Clark  County). 


Las  Vegas  Wash 


At  East  Lake  Mead  Boulevard 

•1,825 

•1,847 
None 

•1.864 
•1.873 

•1.821 

•1,848 
#2 

•1,864 
•1.875 

At  North  Las  Vegas  Boulevard 

Approximately  500  feet  east  of  the  inter- 
section of  East  Evans  Avenue  and 
North  Las  Vegas  Boulevard. 

At  East  Cheyenne  Avenue  

At  East  Gowan  Road 
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State 


City/t«wn/county 


Soofce  of  flooding 


Just  upstream  of  ttie  Union  Pacific  Rai^ 
road. 

Just  upstream  of  East  Lone  Mountain 
Road. 

At  confluence  with  Las  Vegas  Wash 

At  East  Gowan  Road 

Just  upstream  of  Berg  Street 

Between  Union  Pacific  Railroad  and  Inter- 
state 15. 

Approximately  125  feet  upstream  of  con- 
fluence with  Unnamed  Tributary  to  Las 
Vegas  Wash. 

At  confluence  with  unnamed  channel 

At  divergence  from  Las  Vegas  Wash 

Maps  are  available  for  inspection  at  the  Public  Works  Department.  2200  Civic  Center  Drive.  North  Las  Vegas,  Nevada. 

Send  Comment*  to  The  Monowbte  James  Seastrand,  Mayor,  City  of  North  Las  Vegas,  2200  Civic  Center  Drive  North 
89030. 


Unnamed  Channel 


Union  Pacific  Railroad 
Overflow. 


Location 


#Depth  in  feet  above 

ground.  'Elevation  in  feet. 

ff^GVD) 


Existing 


•1,916 

•1.941 

•1.870 
•1.877 
•1.889 
•1,902 

•1,902 


•1,909 
•1,916 


Modified 


•1,913 

•1.940 

•1.872 
•1.879 
•1.890 
•1,900 

•1.901 


•1,907 
•1,915 


Las  Vegas,  Nevada 


Texas 


Comal  County  CUrwncof- 
porated  Afeas). 


Post  Oak  Creek 


Cibolo  Tributary 


I  Keltey  Creek  

Cibolo/Kelley  Creek  Over- 
ftow. 

Indian  Creek  „ 


Indian  Creek  TritouCwy  A 


Indian  Creek  Tribttfwy  B 


Bracken  Tribitery  „,. 


Garden  RkJge  Tributary 


Cibolo  Creek 


At  confluence  with  Cit)olo  Creek 


Approximately  3,900  feet  upstream  of 
ccnf)«Mnce  with  Cibok)  Creek. 

At  confluence  with  Ciboto  Creek  

Approximately  2,400  feet  upstream  of 
confluence  with  Cibolo  Creek. 

At  confluerKe  with  Cibolo  Creek  

At  Bartels  Road 

I  At  convergence  with  KeHey  Creek 

At  divergence  from  Cibolo  Creek  

Approxinwitely  200  feet  upstream  of  con- 
fluence with  Cibolo  Creek. 

Approximately  2,600  feet  upstream  of 
confkjence  with  Indian  Creek  Tributary 
A> 

Approximately  200  feet  upstream  of  con- 
fluence with  Indian  Creek. 

Approximately  900  feet  upstream  of  con- 
fluence with  Indian  Creek. 

Approximately  1,750  feet  upstream  of 
confluence  with  Indian  Creek. 

At  confluer>ce  with  Indian  Creek 

Approximately  2,900  feet  upstream  of 
confluence  w<#v  Indian  Creek. 

Approximately  4,000  feet  upstream  of 
confluence  with  Indian  Creek. 

At  GonWuencewitl'v  Ciboto  Creek  

Approximately  2.000  feet  upstream  of 
confluence  with  Ciboto  Creek. 

At  confluence  with  Bracken  Tributary 

Approximately  830  feet  upstream  of  con- 
fluence with  Bracken  Tnbufary. 

Just  upstream  of  Missouri,  Kansas  and 
Texas  Railroad. 

Approximately  21,000  feet  upstream  of 
Mssoun-Pacifie  Railroad 

Approximately  35,000  feet  upstream  of 
Missouri-Pacific  Railroad. 

Approximately  14,800  feet  downstream  oJ 
FM  1864  (downstream  crossing). 

Just  downstream  of  FM  1863  (upstream 
crossing)'. 

At  confluence  of  Lewis  Creek 

Just  upstream  of  Smithson  Valley  Road  .. 

Just  downstream  of  U.S.  Route  281  

At  confluence  of  Museback  Creek 

At  Blanco  Road 

Approximately  1«,900  feet  upstream  of 
confluence  with  Pleasant  Valley  Creek. 


•1,257 

•1,266 

•1.242 
•1,254 

None 
None 
None 

Nor»e 
•1.073 

•1,092 


•1.260 

•1,266 

*i;?50 
•1.254 

•1,115 
•1.140 
•1.134 

•1.155 
•1.074 

•1,092 


•1.083 

•1.083 

•1.083 

•1.085 

1.088 

•1,088 

1,083 
1.091 

•1,083 
•1.092 

1,094 

•1,094 

•766 
•772 

•771 
•772 

•771 
•772 

•772 
•772 

•768 

•771 

•839 

•840 

tn 

•880 

•9C9 

•930 

•961 

•965 

•99C 
1,013 

i.oei 

1.100 
None 
None 

•994 
•1,017 
♦1.061 
•1.104 
•1.130 
•1,200 
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State 


City/town/county 


Source  of  flooding 


Location 


Approximately  8,900  feet  downstream  of 
confluence  with  CitK>to  Tributary. 

Approximately  200  feet  upstream  of 
Balcones  Creek. 


»Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing  Modified 


None 


'1,270 


•1.230 


•1.274 


Maps  are  available  for  inspection  at  Comal  County  Road  Department.  4931  State  Highway  46  West,  New  Braunfels,  Texas. 

Send  Comments  to  The  Honorable  Carter  Casteel,  Comal  County  Judge.  Comal  County  Courthouse.  150  North  Sequin  Suite  301    New 
Braunfels,  Texas  78130.  ^     '  w~  .     c« 


Texas 


Denison  (City)  (Grayson 
County). 


Shawnee  Creek 


Iron  Ore  Creek 


Loy  Creek  Betow  Loy 
Lake. 


Loy  Creek  Above  Loy 
Lake. 


Waterloo  Creek 


Ellsworth  Branch  Trit>u- 
tary  A. 


At  Randell  Lake 


Approximately  950  feet  downstream  of 

U.S.  Highway  84. 
Approximately    1,850   feet   upstream   of 

U.S.  Highway  84. 
Approximately  3,000  feet  downstream  of 

County  Road. 
Approximately  500  feet  downstream  of 

Business  U.S.  Highway  75  northbound. 
Approximately  1.500  feet  downstream  of 

Flowers  Drive. 
Approximately   2,600   feet   upstream   of 

Park  Avenue. 
Approximately   5.000   feet   upstream   of 

Park  Avenue. 
Approximately  2,200  feet  downstream  of 

Spur  503  Access  Ramp. 
Approximately  1,400  feet  downstream  of 

Spur  503  Access  Ramp. 
Approximately  100  feet  upstream  of  Spur 

Access  Ramp. 
Approximately  6O0  feet  upstream  of  Spur 

503  Access  Ramp. 
Approximately   4.600   feet   upstream   of 

State  Highway  131. 
Approximately  900  feet  downstream  of 

Spur  503  Main  Lane. 
Approximately  400  feet  downstream  of 

Spur  503  Main  Lane. 
Approximately   100  feet  downstream  of 

Spur  503  Main  Lane. 
Approximately   2,800   feet   upstream   of 

Spur  503  Main  Lane. 
Approximately  800  feet  downstream  of 

Polaris  Drive. 

Just  downstream  of  Polaris  Drive 

Approximately  700  feet  upstream  of  Loy 

Lake  Road. 
Approximately  300  feet  dovwistream  of 

Cathey  Drive. 

Just  upstream  of  State  Highway  131  

Approximately  300  feet  upstream  of  State 

Highvray  131. 
Approximately  8,200  feet  downstream  of 

Missouri,  Kansas  and  Texas  Railroad 

at  the  confluence  with  Iron  Ore  Creek. 
Approximately  7.450  feet  downstream  of 

Missouri,  Kansas  and  Texas  Railroad. 
Approximately  7,100  feet  downstream  of 

Missouri,  Kansas  and  Texas  Railroad. 
At  Missouri,  Kansas  and  Texas  Railroad 
Approximately   3,200  feet  upstream  of 

Missouri,  Kansas  and  Texas  Railroad. 
Approximately  40  feet  upstream  of  The- 
resa Drive. 
Just  upstream  of  State  Highway  691   


None 

None 

None 

None 

•619 

•620 

•626 

•630 

•632 

•633 

•636 

•638 

•668 

•625 

•625 

•625 

•631 

•642 

•649 
•658 

None 

None 
None 

•620 

•620 

•620 

•642 
None 

None 

None 


•625 

•629 

'644 

•656 

•618 

•620 

'627 

•631 

•633 

•636 

•640 

•643 

•668 

•626 

•626 

•626 

•633 

•645 

•668 
•668 

•698 

•701 
•703 

•620 

•620 

•621 

•645 
•661 

'658 

•671 
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State 


CHy/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  atx)ve 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Maps  are  available  for  inspection  at  the  City  of  Denison.  Planning  and  Zoning  Department.  108  West  Main.  Denison.  Texas 
Send  comments  to  The  Honorable  Wayne  Cabaniss,  Mayor.  City  of  Dertison.  1 08  West  Main.  Denison,  Texas  75020. 


Texas 


Grayson  County  (Unin- 
corporated Areas). 


Shawnee  Creek 


Iron  Ore  Creek 


Loy  Creek  Below  Loy 
Lake. 


Loy  Creek  Above  Loy 
Lake. 


Ellsworth  Branch 


Ellsworth  Branch  Tribu- 
tary A. 

Waterloo  Creek 


Post  Oak  Creek 


f 


Approximately  950  feet  downstream  of 

U.S.  Highway  84. 
Approximately    1,850    feet    upstream    of 

U.S.  Highway  84. 
Approximately  3,000  feet  downstream  of 
County  Road. 

At  County  Road  

Approximately  100  feet  upstream  of  Inter- 
urban  Road. 
Approximately  500  feet  downstream  of 
Business  U.S.  Highway  75  northbound. 
Approximately  1,500  feet  downstream  of 

Flowers  Drive. 
Approximately  200  feet  upstream  of  Park 

Avenue. 
Approximately   2,600   feet   upstream   of 

Park  Avenue. 
Approximately   5,000   feet    upstream   of 

Park  Avenue. 
Approximately  2,200  feet  downstream  of 

Spur  503  Access  Ramp. 
Approximately  1,400  feet  downstream  of 

Spur  503  Access  Ramp. 
Approximately  100  feet  upstream  of  Spur 

503  Access  Ramp.  ^ 
Approximately  600  feef  upstream  of  Spur 
503  Access  Ramp. 

At  Loy  Lake  Road 

Approximately   4,600   feet   upstream   of 

State  Highway  131. 
Approximately   50    feet   downstream   of 

Preston  Road. 
Approximately   5,500   feet    upstream   of 

Preston  Road. 
Approximately  50  feet  upstream  of  Davy 

Lane. 
Approximately  900  feet  downstream  of 

Spur  503  Main  Lane. 
Approximately  400  feet  downstream  of 

Spur  503  Main  Lane. 
Approximately  800  feet  downstream  of 
Polaris  Drive. 

Just  downstream  of  Polaris  Drive 

Approximately  3,700  feet  downstream  of 

Cathey  Drive. 
Approximately  300  feet  downstream  of 

Cathey  Drive. 
Approximately  9,800  feet  downstream  of 
State  Highway  691  at  the  confluence 
with  Iron  Ore  Creek. 
Approximately  300  feet  downstream  of 
State  Highway  691. 

At  County  Road  

Approximately   7,500   feet   upstrearri   of 

County  Road. 
Approximately   60   feet   downstream   of 

Missouri,  Kansas  and  Texas  Railroad. 
Approximately  40  feet  upstream  of  The- 
resa Drive. 
Approximately  7,450  feet  downstream  of 

Missouri,  Kansas  and  Texas  Railroad. 
Approximately  7,100  feet  downstream  of 

Missotjri,  Kansas  and  Texas  Railroad. 
Approximately  5,800  feet  downstream  of 

Sewer  Plant  Road. 
At  Sewer  Plant  Road  


•660 

•687 

None 

None 
None 
•620 
•620 
•626 
•632 


Modified 


None 

•629 

None 

•644 

None 

•656 

None 
•608 

•676 
•608 

•619 

•618 

•620 

•620 

•623 

•624 

•626 

•627 

•630 

•631 

•632 

•633 

•633 

•636 

•636 

•640 

•638 

•643 

•649 
•668 

•654 
•668 

•677 

•677 

•695 

•695 

•712 

•712 

•625 

•626 

•625 

•626 

•642 

•645 

•649 
None 

•668 
•673 

None 

•698 

•626 

•626 

•660 

•681 
•728 

•643 

•658 

•620 

•621 

•625 

•631 
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•Depth  in  feet  above 
ground.  •Elevation  in  feet. 

State 

City /town/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Approximatefy  3,000  feet  downstream  of 

•641 

•640 

East  Street. 

Approximately  200  feet  upstream  of  East 

•651 

•649 

Street. 

Approximately  700  feet  dovmstream  of 

•658 

•657 

Travis  Street. 

Approximately  4,900  feet  downstream  of 

•722 

•721 

U.S.  Highway  82. 

Approximately  250  feet  dovmstream  of 

•737 

•752 

U.S.  Highway  82. 

Approximately   1,800  feet   upstream   of 

•743 

•752 

U.S.  Highway  82. 

Approximately   2.150   feet   upstream   of 

None 

•752 

U.S.  Highway  82. 

Sand  Creek _ 

Approximately  2.500  feet  downstream  of 

Washington  Avenue. 
Approximately    1,950    feet    upstream   of 

Washington  Avenue. 
Approximately   6,750   feet   upstream   of 

Washington  Avenue. 
Approximately   11.550  feet  upstream  of 

Washington  Avenue. 

•709 
•716 
•737 

None 

•709 
•718 
•728 
•741 

East  Fori<  Post  Oak 

Approximately  580  feet  downstream  of 

•686 

•686 

Creek. 

Pecan  Street. 
Approximately    130    feet    upstream    of 

Union  Pacifk:  Railroad. 
Approximately   2,600   feet   upstream   of 

Union  Pacific  Railroad. 
Approximately  800  feet  upstream  of  Tay- 
lor Street. 
Approximately    700    feet    upstream    of 

McLain  Drive. 
Approximately  560  feet  downstream  of 

U.S.  Highway  82  East  Main  Lane. 
Approximately    1,250   feet   upstream   of 

Pecan  Grove  Road. 
Approximately  900  feet  upstream  of  For- 
•    est  Creek  Drive. 

•693 
•710 
•724 
•748 
•762 
None 
None 

•697 
•712 
•725 
•745 
•760 
•780 
•791 

Choctaw  Creek  Tributary 

Approximately  2,800  feet  downstream  of 

None 

•636 

A. 

unnamed  road. 
Approximately    100  feet  downstream  of 
Southern  Pacific  Railroad. 

None 

•653 

Maps  are  available  for  inspection  at  Grayson  County's  Office,  100  West  Houston,  Slierman,  Texas. 

Send  comnrtents  to  The  Honorable  Horace  Groff.  Grayson  County  Judge.  1 00  West  Houston.  Shernran,  Texas  75090. 


Texas 


Kendall  County  (Unin- 
corporated Areas). 


Cibok)  Creek  (Low»er 
Reach). 


Balcones  Creek 


•1.270 


Approximatfely  300  feet  upstream  of  corv 

fiuence  of  Balcones  Creek. 
Approximately   9,300   feet   upstream   of 

confluence  of  6akx>r>es  Creek. 
Approximately    1.050   feet   upstream   of 

confluence  with  Citx)to  Creek  (Lower 

Reach). 
Approximately    3,200    feet    upstream   of 

confluence  with  Cibolo  Creek  (Lower 

Reach). 

(Maps  are  available  for  inspection  at  Kendall  County  Tax  Offk;e.  21 1  East  San  Antonio  Street.  Boerne.  Texas. 

Send  comments  to  The  Honorat)<e  James  W.  Gooden.  Kendall  County  Judge,  204  East  San  Antonio  Street,  Suite  One,  Boerne.  Texas 
78006. 


•1.290 
•1.270 


•1 ,278 


•1.274 


•1,300 
•1275 


•1.278 


Texas  


Schertz  (City)  (Bexar. 
Comal,  and  Guada- 
lupe Counties). 


Cibolo  Creek 


Salitrilk)  Creek 


At  Lower  Seguin  Road 


Approximatefy  200  feet  upstream  of  corv 

ftuence  with  Dietz  Creek. 
Approximately  200  feet  downstream  of 

FM  78. 
Approximatefy   7,400   feet   upstream   of 

Main  StreeL 
At  Martirxjz  Creek  Dam  No.  6-A 


•None 

•686 

•713 

•725 

None 


•650 

•687 
•712 
•723 
•629 
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State 


City/town/county 


Source  of  flooding 


Location 


«Depfh  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  availatde  for  inspection  at  the  City  of  Schertz,  City  Hall,  1400  Schertz,  Parkway.  Schertz,  Texas. 
Send  comments  to  The  Honorable  Earl  W.  Sawyer,  Mayor,  City  of  Schertz,  P.O.  Drawer  I,  Schertz,  Texas  78154. 


Texas  

Sherman  (City)  (Gray- 
son County). 

Ellsworth  Branch  Tribu- 
tary A. 

'Just  upstream  of  State  Highway  691  

None 

•671 

Approximately    1,750   feet   upstream   of 

None 

•674 

State  Highway  691 . 

Approximately   2,500   feet   upstream   of 

None 

•685 

State  Highway  691 . 

Approximately    1,200   feet   upstream   of 

None 

•723 

Business  Highway  75. 

Approximately  60  feet  upstream  of  Fallon 

None 

•746 

Drive. 

Post  Oak  Creek 

Approximately  700  feet  downstream  of 
Travis  Street. 

•658 

•657 

Approximately   6,700   feet   upstream   of 
Highway  75  West  Access  Road. 

•674 

•674 

At  Hilterest  Street  

•689 
•695 
•712 
•722 

•688 

At  McGee  Street  

•694 

At  Lambreth  Street 

•712 

Approximately  4,900  downstream  of  U.S. 

•721 

Highway  82. 

Approximately    1,800   feet   upstream   of 

•743 

•752 

' 

U.S.  Highway  82. 

Sand  Creek 

Approximately  2,800  feet  downstream  of 

•673 

•674 

" 

Center  Street. 

Approximately   2,000  feet   upstream  of 

•681 

•682 

,                             - 

Center  Street. 

Approximately  100  feet  upstream  of  High- 

•693 

•691 

way  56. 

Approximately  2,400  feet  downstream  of 

•703 

•701 

Union  pacifk:  Railroad. 

Approximately    800    feet    upstream    of 

•709 

•709 

Union  Pacific  Railroad. 

Choctaw  Creek  Tributary 

Approximately   100  feet  downstream  of 

None 

•653 

A. 

Southern  pacific  Railroad. 

Approximately   2,100   feet   upstream   of 

None 

•671 

Southern  Pacific  Railroad. 

Approximately  200  feet  upstream  of  Farm 

None 

•714 

Road  1417. 

Maps  are  available  for  inspection  at  the  City  of  Sherman,  City  Engineer's  Office,  400  North  Rusk,  Sherman,  Texas. 

Send  comments  to  The  Honorable  Harry  Reynolds,  Mayor,  City  of  Sherman,  P.O.  Box  1106.  Sherman.  Texas  75091-1 106. 


Washington 


Okanogan  (City) 
(Okanogan  County). 


Okanogan  River 


Approximately  1 .3  miles  upstream  of  Oak 

Street. 
Approximately  2.5  miles  upstream  of  Oak 

Street. 


None 
None 


•834 
•835 


Maps  are  available  for  inspection  at  the  City  of  Okanogan.  Office  of  Planning,  237  4th  Avenue  North,  Okanogan,  Washington. 
Send  comments  to  The  Honorable  Ella  Schreckengost.  Mayor,  City  of  Okanogan.  P.O.  Box  752.  Okanogan.  Washington  98847. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  November  21. 1994. 

Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

IFR  Doc.  94-29220  Filed  11-25-94:  8:4,5  ami 

BILLING  CODE  6718-03-P-M 


44  CFR  Part  337 
RIN  3067-AB51 


National  Defense  Executive  Reserve 
Guidance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would  add 
a  new  part  337  to  title  44.  Code  of 
Federal  Regulations.  National  Defense 
Executive  Reserve  Guidance.  This  part 
would  provide  guidance  to  Federal 


departments  and  agencies  that  sponsor 
reserve  units  and  recruit  and  train  unit 
members  under  the  National  Defense 
Executive  Reserve. 


DATES:  Comments  are  requested  and 
should  be  submitted  no  later  than 
January  27.  1995. 

ADDRESSES:  Please  submit  written 
comments  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency.  500  C 
Street  SVV',  Washington.  DC  20472. 
(facsimile)  (202)  646-4536. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Matticks,  Program  Analyst, 
Preparedness.  Training  and  Exercises 
Directorate.  Federal  Emergency 
Management  Agency,  Room  633.  500  C 
J-'treet  SW..  Washington.  DC  20472, 
(.:02)  646-2703. 

SUPPLEMENTARY  INFORMATION:  New  part 
:i  i7  responds  to  Executive  Order  12919 
of  June  8, 1994.  59  FR  29525,  which 
delegates  to  the  Director  of  FEMA  the 
responsibility  to  provide  for  the 
appropriate  guidance  for  the 
recruitment,  training,  and  activation  of 
National  Defense  Executive  Reserve 
Units.  This  part  would  provide 
guidance  for  those  Federal  departments 
and  agencies  delegated  authority  under 
Executive  Order  12919  of  June  3, 1994 
(59  FR  29525.  June  7. 1994)  to  sponsor 
reserve  units  under  the  National 
Defense  Executive  Reserve  and  guidance 
for  the  recruitment  and  training  of  unit 
members. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  would  not  be  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866.  as 
defined  in  §  3(f)  of  that  Executive  Order. 
To  the  greatest  extent  practicable,  FEMA 
would  adhereto  the  principles  of 
regulation  set  forth  in  §  1(b)  of  the 
Executive  Order. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et'seq., 
because  the  rule  would  not  be  expected 
(1)  to  affect  adversely  the  availabifity  of 
Federal  benefits  to  small  entities,  (2)  to 
have  significant  secondar>'  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  and  (3)  to  create  any  additional 
burden  on  small  entities.  As  a  result,  a 
rogulatory  flexibility  analysis  would  not 
be  prepared. 

Paper  Work  Reduction  Act 

The  information  collection  contained 
in  this  rule  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C  3501  et  seq.  and  assigned  OMB 
control  number  3067-0001.  Public 
reporting  burden  for  the  information 
coiloction,  FEMA  Form  85-3.  National 
Defense  Executive  Reser\-e  Personal 
Qualifications  Statement,  is  estimated  to 
average  30  minutes  per  response.  This 
includes  the  time  for  re\iewing 
instructions,  searching  existing  data 
•sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  form.  Send  comments 
regarding  this  burden  estimate  or  ciny 
aspect  of  the  form,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collections  Management, 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW..  Washington. 
DC  20472;  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (3067-1001), 
Washington.  DC  20503. 

National  Environmental  Policy  Act 

This  rule  would  be  categorically 
excluded  firim  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Sub|ects  in  44  CFR  Part  337 

National  defense.  National  Defense 
Executive  Reserve,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  Title  44,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
by  adding  ptat  337  as  follows: 

PART  337— NATIONAL  DEFENSE 
EXECUTIVE  RESERVE  GUIDANCE 


Sec. 

337.1 

Introduction 

337.2 
337.3 
337.4 
337.5 

Policy 

Purpose 

Applicability  and  scope 

Definitions 

337.6 

Implementation 

337.7 

Criteria 

337.8 

Reaer\'e  membership 

337.9 

Reporting 

Appendix  A  to  Part  337— National  Defense 
Executive  Reserve  Application 

Appendix  B  ts  Part  337— National  Defense 
Executive  Reserve  Statement  of 
Understanding 

Authority:  National  Security  .^ct  of  1947. 
50  U.S.C  404;  Dofense  Prod'iction  Act  of 
1950.  50  U.S.C  App.  2061.  et  seq.;  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Atsistance  Act.  42  U.S.C.  5121  et 
seq.;  E.O.  12148  of  July  20.  1979.  3  CFR.  1979 
Corap..  p.  412;  E.O.  12656  of  November  18. 
1988.  3  CFR.  19«8  Comp..  p.  585;  and  E.CX 
12919  of  June  3. 1904  (59  FR  29525,  June  7. 
1994). 


PART  337— NATIONAL  DEFENSE 
EXECUTIVE  RESERVE  GUIDANCE 

§337.1    Introduction. 

Section  710(e)  of  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2160(e))  authorizes  the 
President  to  establish  and  train  a 
nucleus  Executive  Reserve.  The 
President  by  Executive  Order  10660  of 
February  15.  1956  established  the 
National  Defense  Executive  Reserve 
(NDER).  The  Executive  Order 
authorized  the  heads  of  departments  or 
agencies  designated  by  the  Director  of 
the  Office  of  Defense  Mobihzation 
(predecessor  to  the  Director  of  the 
Federal  Emergency  Management  Agency 
(FEMA))  to  establish  units  of  the 
Executive  Reserve.  Executive  Order 
12919  of  June  3. 1994.  superseded 
Executive  Order  11179  which 
superseded  Executive  Order  10660  but 
continued  the  NDER  program.  The 
NDER  is  part  of  the  national  security 
emergency  preparedness  program  and 
provides  for  a  standby  reserve  of  highly 
qualified  individuals  who  are  trained  as 
volunteers  imtil  they  are  activated  by 
the  President,  or  the  head  of  a 
department  or  agency  during  periods  of 
emergency.  The  program  facilitates  the 
employment  of  Reservists  in  executive 
positions  in  government  during  an 
emergency  requiring  such  activation.  In 
addition,  the  Executive  Reserve  may  be 
used  for  emergency  preparedness 
activities  as  defined  under  Title  VI  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act. 

§337.2    Policy. 

(a)  It  is  the  policy-  of  the  President  that 
there  shall  be  in  the  Executive  Branch 
of  the  Government  an  NDER  composed 
of  persons  of  recognized  expertise  from 
various  segments  of  the  private  sector 
and  fi-om  government  (other  than 
fulltime  Federal  employees)  to  be 
trained  for  employment  in  the  Federal 
Government  in  the  event  of  an 
emergency  that  requires  such 
emplojTnent. 

(b)  As  part  of  the  President's  national 
security  emergency  preparedness  policy 
under  Executive  Order  12656,  Federal 
departments  and  agencies  shall  develop 
plans  and  programs  to  mobilize 
personnel  (including  reservist  programs) 
as  appropriate  within  their  assigned 
areas  of  responsibility  and  to  assess 
essential  emergency  requirements  and 
plan  for  possible  use  of  such  resources 
to  meet  essential  demands  during  and 
following  national  emergencies. 

§3374    Purpoa*. 

This  part  establishes  policy  and 
program  guidance  to  assist  those  Federal 
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departments  and  agencies  authorized  to 
establish  Executive  Reserve  units  in  the 
NDER.  This  guidance  is  to  aid  in  the 
establishment  and  administration  of 
such  reserve  units  and  in  the 
recruitment  and  training  of  its  members. 
The  purpose  of  this  part  is  to  improve 
the  ability  of  departments  and  agencies 
to  mobilize  its  manpower  requirements 
in  times  of  emergencies.  The  NDER  is  a 
mechanism  that  allows  the  Federal 
Government  to  enlist  the  best  and  most 
talented  personnel  in  the  private  sector 
to  fill  both  defense  and  essential  civilian 
needs  in  time  of  emergencies. 

S  337.4    Applicability  and  scope. 

This  part  is  applicable  to  all  Federal 
departments  and  agencies  that  sponsor 
or  that  may  wish  to  sponsor  a  reserve 
unit  under  the  NDER  program.  It 
provides  the  standards  and  procedural 
guidance  for  establishing  and 
administering  reserve  units  and  for  the 
recruitment  and  training  of  its  members. 

§337.5    Definitions. 

National  Defense  Executive  Reserve  is 
a  program  that  provides  for  standby 
Executive  Reserve  units  sponsored  by 
Federal  departments  and  agencies  that 
are  composed  of  individuals  of 
recognized  expertise  from  various 
segments  of  the  private  sector  and  from 
government  (except  full-time  Federal 
employees)  who  are  trained  to  serve  in 
executive  positions  in  the  Federal  ' 
Government  in  time  of  an  emergency 
that  requires  such  employment. 

§  337.6    Implementation. 

(a)  General.  The  Director  of  FEMA  is 
responsible  for  the  development  of 
appropriate  guidance  for  the  NDER  and 
for  the  coordination  of  the  program 
activities  of  the  departments  and 
agencies  in  establishing  units  of  the 
Executive  Reserve.  The  Director  is 
responsible  for  providing  appropriate 
standards  and  procedural  guidance  for 
recruitment,  training  and  activation  of 
the  reserve  unit  members.  The  Director 
shall  issue  necessary  rules  and  guidance 
in  connection  with  the  program  and 
may  request  the  services  of  participating 
departments  and  agencies  and  private 
sector  organizations,  institutions,  and 
enterprises  in  the  development  of 
training  programs  and  materials  and  in 
keeping  of  a  centralized  roster  of 
Executive  Reserve  members.    . 

(b)  Interagency  NDER  Committee.  An 
Interagency  NDER  Committee, 
composed  of  representatives  of  the 
departments  and  agencies  sponsoring 
Executive  Reserve  units  and  chaired  by 
a  representative  from  FEMA,  will  advise 
the  Director  of  FEMA  on  matters 
concerning  the  NDER  program. 


(c)  Federal  departments  and  agencies. 
The  head  of  any  department  and  agency, 
subject  to  the  guidance  of  the  Director 
of. FEMA  may  establish  a  unit  of  the 
Executive  Reserve  in  that  department  or 
agency.  It  is  the  responsibility  of  each 
department  and  agency  that  establishes 
a  imit  to  obtain  the  necessary  funding 
for  the  imit,  to  recruit  their  own 
members,  to  set  their  own  qualifications 
for  membership  in  addition  to  the 
requirements  set  forth  in  this  part,  to 
obtain  the  necessary  seciuity  clearances 
and  to  conduct  training  and  annual 
exercises  for  such  members.  FEMA  will 
assist  the  departments  and  agencies  in 
their  recruitment  efforts  through 
referrals. 

§337.7    Criteria. 

(a)  The  following  criteria  shall  be 
used  in  establishing  and  maintaining  a 
unit  of  the  Executive  Reserve: 

(1)  The  purpose  of  establishing  a 
reserve  unit  shall  be  to  augment  the 
department's  or  agency's  requirements 
for  trained  highly-qualified  executive 
personnel  as  determined  by  that 
department  or  agency,  for  use  in  time  of 
emergencies. 

(2)  The  functional  assignments  of 
members  of  the  reserve  unit  shall  be 
described  in  an  organization  chart  for 
use  in  time  of  an  emergency, 
accompanied  by  position  descriptions 
and  staffing  patterns  related  to  the 
organization  chart  and  augmentation 
plans.  These  plans  must  be  approved  by 
the  head  of  the  department  or  agency, 
and  a  copy  of  such  plans  is  to  be 
provided  to  the  Director,  FEMA.  A 
reservist  shall  not  be  assigned  to  a 
position  that  is  already  filled  by  a 
regular  government  employee. 

(3)  Each  reserve  unit  shall  be  directed 
by  an  agency  official  designated  by  the 
head  thereof.  The  name  of  the  official 
designated  shall  be  furnished  to  the 
Director,  FEMA. 

(b)  The  adm.inistration  and 
maintenance  of  a  reserve  unit  is  the 
responsibility  of  the  sponsoring  agency. 
Recruitment,  security  clearances, 
training,  travel,  pay,  personnel  records, 
and  other  administrative  matters  shall 
be  accomplished  in  accordance  with  the 
standards  and  procedures  set  forth  in 
this  part,  the  Ethics  Reform  Act  of  1989, 
and  5  CFR  part  2635.  Executive  Order 
12674,  and  in  the  Federal  Personnel 
Manual  to  the  extent  such  matters  are 
covered,  otherwise,  the  sponsoring 
department  or  agency  is  responsible  for 
implementing  its  own  standards  and 
procedures  for  that  purpose. 

(c)  Funding  the  training,  travel,  and 
administrative  support  of  the  reserve 
members  shall  be  the  responsibility  of 
the  sponsoring  department  or  agency. 


(d)  The  disestablishment  of  a  reserve 
unit  by  the  head  of  a  department  or 
agency  shall  be  reported  to  the  Director, 
FEMA. 

(e)  All  documents  and 
communications  directed  to  FEMA  shall 
be  addressed  to  Associate  Director, 
Preparedness,  Training  and  Exercises 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW.. 
Washington.  DC  20472,  Attn:  NDER 
Program. 

§  337.8    Reserve  membership. 

(a)  General  membership  conditions. 
Candidates  must  agree  to  the  following 
conditions  to  become  members  of  the 
NDER: 

(1)  Maintain  an  active  participation  in 
the  imit  to  which  he  or  she  is  assigned 
and  attend  scheduled  training  and 
exercises; 

(2)  Report  without  delay  for  full-time 
goverrunent  employment  with  the 
assigned  department  or  agency  upon 
being  activated  in  time  of  an  emergency; 

(3)  Serve  without  compensation, 
except  for  reimbursement  for  expenses 
incurred  while  training; 

(4)  Serve  for  a  period  of  5  years,  with 
a  possibility  of  additional  extensions  of 
5  year  terms; 

(5)  Inform  the  department  or  agency 
when  he  or  she  is  unavailable  for  full- 
time  government  employment  in  time  of 
an  emergency;  and 

(6)  Secure  concurrence  from  his  or  her 
employer  to  participate  in  the  Executive 
Reserve  unit. 

(b)  Membership  requirements.  The 
following  standards  apply  to  the 
eligibility  of  candidates  to  be  reserve 
members: 

(1)  Must  be  U.S.  citizens; 

(2)  No  discrimination  in  the  selection 
because  of  race,  color,  religion,  sex,  age. 
national  origin,  or  against  qualified 
handicapped  individuals; 

(3)  Members  of  the  Ready  Reserve 
(including  the  National  Guard),  retired 
miliiary  personnel  with  mobilization 
orders,  active  Federal  employees,  and 
State  and  local  government  employees 
with  emergency  assignments  are  not 
eligible  for  NDER  membership.  Persons 
running  for  or  elected  to  public  office 
are  not  eligible; 

(4)  Candidates  must  be  eligible  to  be 
cleared  for  access  to  at  least  Secret 
information;  and 

(5)  Candidates  must  possess  the 
qualifications  required  to  perform  in  the 
assigned  emergency  position  to  be  filled 
by  the  candidate  in  time  of  an 
emergency.  Qualifications  for  Federal 
positions  are  set  forth  in  the  Federal 
Personnel  Manual,  Standards  of 
Qualification,  Chapter  X-118. 

(c)  Procedures  for  designating 
members.  The  following  steps  shall  ho 


taken  by  the  sponsoring  department  or 
agency  when  processing  a  candidate  for 
membership  in  the  Executive  Reserve: 

(1)  Candidate  is  to  complete  an 
application  (FEMA  Form  85-3,  National 
Etefense  Executive  Reserve  Personal 
Qualifications  Statement)  for  the  NDER 
program,  along  with  a  Statement  of 
Understanding  fitim  the  candidate's 
employer,  if  applicable,  that  the 
employee  may  participate  in  the  NDER 
program.  See  appendixes  A  and  B  of 
this  part. 

(2)  The  sponsoring  agency  shall  send 
a  copy  of  candidate's  application  to  the 
Director  of  FEMA  to  determine  that  the 
candidate  is  not  currently  a  member  of 
the  NDER  program.  FEMA  will 'enter  the 
data  from  the  form  into  the  NDER 
Central  Register  and  retiun  the 
application  to  the  sponsoring  agency. 

(3)  Members  of  the  NDER  may  be 
cleared  for  access  to  at  least  secret 
information.  If  a  security  clearance  is 
required,  applicable  forms  shall  be 
completed  by  the  candidate  and 
returned  to  the  sponsoring  department 
or  agency.  If  required,  that  department 
or  agency  shall  conduct  a  security 
investigation  of  the  candidate  in 
accordance  with  current  secxu-ity 
regulations. 

(4)  When  the  sponsoring  department 
or  agency  has  approved  the  candidate, 
the  head  thereof  shall  issue  to  the  new 
member,  a  Certificate  of  Membership  in 
the  department's  or  agency's  Executive 
Reserve  unit  and  a  letter  informing  the 
member  of  his  or  her  appointment.  The 
sponsoring  department  or  agency  shall 
then  notify  FEMA  of  the  appointment  so 
that  the  new  member's  file  in  the  NDER 
Central  Register  may  be  updated. 

(5)  Appointments  of  members  to  the 
Executive  Reserve  units  shall  not  exceed 
five  (5)  years.  Redesignations,  transfers 
and  terminations  are  covered  in 

§  337.8(f).  (Use  of  FEMA  Form  85-3  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3067-0001.) 

(d)  Conflicts  of  interest.  (1)  The 
activities  of  members  appointed  to  the 
Executive  Reserve  under  this  part  shall 
not  include  acting  or  advising  on  any 
matter  pending  before  any  department 
or  agency  but  shall  be  limited  to 
receiving  training  for  the  member's 
emergency  assignment.  When  the 
member  is  called  to  Federal 
employment  during  an  emergency,  the 
sponsoring  department  or  agency  shall 
inform  the  member  of  the  following 
conflicts  of  interest  statutes  and 
regulations  and  any  change  thereto  or  of 
any  new  laws  or  regulations  governing 
this  topic: 

(i)  Bribery,  graft  and  conflict  of 
interest  statutes  (18  U.S.C.  ch.  11); 


(ii)  Ethics  Reform  Act  of  1989; 

(iii)  5  CFR  part  2635; 

(iv)  Executive  Order  12674; 

(v)  Sponsoring  department's  or 
agency's  conflict  of  interest  regulations. 
Questions  about  conflicts  of  interest  and 
financial  interest  should  be  referred  to 
the  sponsoring  department's  or  agency's 
Designated  Agency  Ethics  Official 
(DAEO).  Such  questions  may  also  be 
directed  to  the  Office  of  Government 
Ethics,  Washington,  DC  20415. 

(e)  Orientation  and  training.  (1)  The 
program  official  of  the  Executive 
Reserve  unit  shall  give  to  all  new 
members  appointed  to  the  unit  an 
orientation  covering  the  overall  NDER 
program,  the  appropriate  emergency 
preparedness  plans  and  programs  of  the 
sponsoring  department  or  agency,  and 
the  appointee's  emergency  assignment. 

(2)  Members  shall  be  kept  abreast  of 
their  expected  duties  and  of  any  new 
developments  in  the  department's  or 
agency's  appropriate  emergency 
preparedness  programs  through  formal 
training  and  exercises  at  least  annually. 

(3)  Departments  and  agencies  are 
responsible  for  designing  their  own 
orientation  and  training  programs. 
Executive  Reserve  program  officials 
shall  design  these  programs  to  reflect 
the  appropriate  emergency  preparedness 
activities  to  which  the  members  will  be 
assigned  as  well  as  an  overview  of 
department's  and  agency's  total  national 
security  emergency  preparedness 
programs. 

[f]  Redesignation'transfer,  and 
termination.  (1)  To  be  redesignated,  a 
reservist  must  have  attended  at  least  one 
annual  training  session  within  the 
previous  term  of  appointment  or  have 
otherwise  participated  in  approved 
training.  However,  the  unit's  program 
official  of  the  sponsoring  department  or 
agency  may  authorize  the  redesignation 
of  a  reservist  on  a  case-by-case  basis, 
where  there  are  special  circumstances  or 
conditions  to  warrant  or  justify  such 
redesignation. 

(2)  A  Reservist  who  changes 
employment  since  his  or  her  previous 
designation,  will  be  required  to  file  a 
new  application  with  a  Statement  of 
Understanding  (appendix  B  of  this  part) 
from  his  or  her  employer  agreeing  to  the 
member's  participation  in  the  NDER 
program. 

(3)  A  sponsoring  department  or 
agency  that  requests  the  transfer  of  a 
reservist  from  one  unit  to  another  must 
obtain  the  concurrence  of: 

(A)  The  reservist  current  unit; 

(B)  The  reservist;  and 

(C)  The  reservist's  employer. 

(4)  A  reservist  may  be  terminated  if  it 
is  determined  by  the  sponsoring 
department  or  agency  that  the  member's 


services  are  no  longer  needed.  A 
reservist  is  terminated  automatically 
when  the  member's  term  expires 
without  redesignation  or  when  the 
reservist  fails  to  meet  the  membership 
requirements  as  set  forth  in  this  Part  or 
as  set  forth  in  the  sponsoring 
department's  or  agency's  qualifications. 
A  reservist  may  resign  at  any  time. 

(5)  A  reservist  who  has  served  with 
distinction  and  who  is  not  redesignated 
may  be  placed  in  Reservist  Emeritus 
Status.  Such  a  reservist  may  participate 
in  training  programs  and  other  activities 
when  the  unit  would  benefit  from  the 
member's  knowledge  and  experience.  A 
Reservist  Emeritus  will  not  receive  an 
appropriate  emergency  assignment  nor 
will  he  or  she  be  called  to  duty  in  time 
of  an  emergency  without  consent. 

(6)  Notification  of  any  changes  in 
status  of  a  reservist,  whether  by 
redesignation,  transfer,  termination  or 
Emeritus  determination,  shall  be 
furnished  in  writing  to  the  Director  of 
FEMA  to  include  the  date  of  such  action 
and  any  change  of  addresses,  home  or 
business. 

(g)  Activating  reservists.  (1)  The  head 
of  each  department  or  agency  with  an 
NDER  unit  may  activate  the  unit,  in 
whole  or  in  part,  upon  written 
determination  that  an  emergency  exists 
and  that  the  activation  of  the  unit  is 
necessarj'  to  carry  out  the  emergency 
program  functions  of  the  department  or 
agency. 

(2)  At  least  72  hours  prior  to 
activating  the  NDER  unit,  the  head  of 
the  department  or  agency  shall  notify,  in 
writing,  the  Assistant  to  the  President 
for  National  Security  Affairs  of  the 
impending  activation,  and  a  copy  of 
such  plans  is  to  be  provided  to  the 
Director.  FEMA. 

(3)  Once  the  authority  to  activate 
reservists  has  been  approved  by  the 
Assistant  to  the  President  for  National 
Security  Affairs,  whether  it  be  an 
activation  by  unit  or  by  individual,  the 
sponsoring  department  or  agency  is 
responsible  for  notifying  the  reservists. 

(4)  The  authority  for  appointing 
reservists  to  assigned  positions  upon 
being  activated  may  be  found  in  the 
Federal  Personnel  Manual,  part  910-1. 
Appointments  in  the  event  of  an  attack 
on  the  United  States  are  addressed  in 
the  Federal  Personnel  Manual 
Supplement. 

(h)  Central  register  of  reservists.  The 
Director  of  FEMA  shall  maintain  a 
central  register  of  all  NDER  members 
and  candidates.  The  register  will  be 
used  to  compile  periodic  and  special 
reports  and  to  prevent  duplication  in 
recruiting  of  NDER  members. 

(i)  Employment  of  reservist  in  a  non- 
NDER  status.  Departments  and  agencies 
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wishing  to  appoint  a  member  of  the 
Reserve  as  a  Federal  employee  or 
consultant  outside  the  NtJER.  must 
follow  the  established  Office  of 
Personnel  Management  procedures  for 
hiring  regular  Federal  employees. 

(j)  Records.  Departments  and  agencies 
sponsoring  NDER  units  shall  keep 
administrative  records  of  their  units' 
activities  that  will  enable  them  to  report 
information  to  the  Director  of  FEMA  of 
the  type  necessary  for  the  periodic 
reports  to  the  President  required  under 
Executive  Order  12656  and  Executive 
Order  12919. 

§337.9    Reporting. 

Under  Executive  Order  12656,  the 
Director  of  FEMA  is  required  to  sut»nit 


a  periodic  report  to  the  President  on  the 
Federal  Government's  capability  to 
respond  to  national  security 
emergencies.  In  addition,  the  Director  of 
FEMA  is  to  report  to  the  President 
periodically  concerning  all  program 
activities  conducted  pursuant  to 
Executive  Order  12919.  An  evaluation 
of  the  NDER  programs  of  Federal 
departments  and  agencies  will  be 
included  in  these  reports.  Therefore. 
Federal  departments  and  agencies  shall 
report  the  following  information  to  the 
Director  on  an  annual  basis  in 
accordance  with  written  instructions 
provided  by  FEMA: 

(a)  The  number  of  active  and  emeritus 
members  in  each  unit; 


(b)  Training  activities  for  the  past 
fiscal  year  and  training  plans  for  the 
upcoming  fiscal  year,  including  a 
description  of  the  program,  its  location, 
the  number  of  reserve.  Federal,  State. 
local  and  guest  participants,  and  dates; 
and 

(c)  A  written  evaluation  of  NDER 
activities  during  the  past  fiscal  year. 
(These  reporting  requirements  have 
been  cleared  in  accordance  with  Federal 
Information  Resources  Management 
Regulations  (FIRMR)  201-45:6  (41  CFR 
201-45.6)  and  assigned  interagency 
report  control  number  1086-FEM-XX). 
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Appendix  A 


FECHRAL  EMERGENCY  MANAGEMENT  AGENCY 
NATIONAL  DEFENSE  EXECUTIVE  RESEKVE 
PERSONAL  QUAUHCAT10NS  STATEMENT 


RETURN  ORIGINAL  TO:  (Sponsoring  Agency) 


Sm  Privacy  Ad  Suumcnl  and 
PapcrwoHi  Burden  Di«c)o»iir«  Notic* 
oiiPafat. 


OM  8  NO  3oe?-oooi 
fxp<r»tM4yir,  rMi 


1 .  NAME  <Latt.  First.  Middle) 


Mr 

Mn 


l-JMs. 


OTHER  TITLES  USED  (Gtn.  Dr..  ttO 


2.  HOME  ADDRESS  (Crty,  sutc  »nd  zipcodc) 


4.  SOCIAL  SECURITY  NO. 


5.  ARE  YOU  A  CITI2EN  OF  THE 
UNITED  STATES 

Orti      Dno 


8.  HOME  TELEPHONE  r/nc<u(«n9«r««codie; 


1 1    NAME  OF  COLLEGE  OR  UNIVERSITY 


6.  BIRTH  DATE  (Monttt,  d*y. 

yttO 


9.  BUSINESS  TELEPHONE  r/ndutf/n0«/t«codi«> 


DATES  ATTEMOEO 
FROM       I       TO" 


i.  PREFERRED  MAIUNG  ADDRESS 

D  MOMt        n  BUSINESS 


7   BlRTHfLACF 


10   HIGH  SCHOOL  GRADUATE  7 

D    YES  D     NO 


MAJOR  AND  OTHER  PRINOPAL  SUBJECTS 


OEGREE 
RECEIVED 


12.  SKILL  AREAS  (SfLfCr  raMMRYAMOSECOMOARrSJCfltS  FROM  ISTMG  ON  PAGf  3  OF  TNSfORM) 


YEAR 
RECEIVED 


12a.  PRIMARY 


12b   SECONDARY 


13.  EMPLOYMENT  EXPERIENCE  (Surt  with  yowr  most  recent  position  and  work  back  at  least  S  years,  rf  more  spate  is  leowired  continue  on  a 
separate  sheet  ot  paper  wrth  your  name  at  the  top  and  gut*  sunilar  tMormation.) 


1 3a.  NAME  AND  ADDRESS  OF  ESTABLISHMENT  (Ifntirtd.  pltttt 
indicstt) 


DATES  OF  EMPLOYMENT 


FROM 


TO 


PRESENT 


TYPE  OF  BUSINESS  (Select  from  listing  on  fitgt }  of  this  form) 


NUMBER  OF  EMPLOYEES  YOU 
SUPERVISE(O) 


NUMBER  OF  EMPLOYEES  IN  YOUR 
ESTABLISHMENT 

D  SOO-Less  D  SOO-5000 

O  Over-SOOO 


NAME  AND  TITLE  OF  YOUR  SUPERVISOR 


TITU  OF  YOUR  POSITION 


DESCRIPTION  OF  WORK  (DtxribeyOiirtptdfKdutits) 


13b.  NAME  AND  ADDRESS  OF  ESTABLISHMENT  (tfrttirtd,  pJease 
imecttt) 


DATES  OF  EMPLOYMENT 


FROM 


TO 


TYPE  OF  BUSINESSfSeiea  from /(Sting  on  pa9c  Jo/ chd  'omi; 


NUMBER  OF  EMPLOYEES  VOU 
StlPERVlSE(D) 


NUMBER  OF  EMPLOYEES  IN  YOUR 
ESTABLISHMENT 

D  SOO-Less  D  500-5000 

Dover-SOOO 


NAME  AND  TITLE  OF  YOUR  SUPERVISOR 


TITLE  OF  YOUR  POSITION 


DESCRIPTION  OF  WORK  (Otcribt  four  spttifk  dutitsi 


FEMA  Fofm  SS-3.  MAY  90 


REPLACES  EDITION  Of  SEP  04.  WHtCH  IS  Otl>CM.t  IE 


Page  I  ot  i  page* 
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' '  ^wSJi?  52^**'"^''^  EXPSWENCE  <f«d^*l.  a»t:  or  toe*/,  tito  Uyav<M  woe  (Without  ComoenutionI  oositiont.  but  ttduOt  eamm4tt»» 

FROM 

TO 

AGENCY 

' '  ^°iJ«fct^«OWm'^ii^  ^***^  ***^^  tNTERKRE  WITH  AM  £«CUIfV«  ttSCHVt  CAU-UP?  tS4iCft  «  miliUr,.  dwilO^femt.  thct^ 
D  YES                   D  NO 

1 B   APPLICANTS  SlONATURE  (Sign  in  iot> 

DATE                                             1 

19.  SPO+rtOWNG  AGEHCr  PTOPOSEO  NOER  ASSIGNMENT                                                                                 | 

1»«  POSITION  Tin.£ 

15b.  CIOGRAPWC  LOCATION  {ifietity} 

D  KATIOHAL  Ofna       Q  region  (Speofy) 

I9<.  BRIEF  OESCmPTlONOFtXmCS 

20   DATE  Of  PRECLEARANCE 
SECURITY  NAME  CHECK 

21.  R£QUf  STING  Of  FlCUkL(MMn*«ni«M(eJ 

DATE 

22,  ACTION  BY  FEMA;  RECRUITMENT  OF  CAN040ATE 

D  APPROVED      DortAPPROVED     D  OTHER  (See 

»tt»ched  memo) 

23  MOERCOOROtNATOR 

PRIVACY  ACT  STATEM  ENT 

The  sponsoring  aeency  is  authoriied  to  establish  and  racrull  for  t  National  Defense  Executive  Reserve  by  the  Defense 
Production  Act  ofigSO  (50  use.  APP.  2153(A)  and  2180(E)  and  E.0. 11 179  of  September  22. 1964).  The  inforroaUon 
requested  is  needed  to  e  valuste  vour  qualifications  to  aerve  and  to  properly  place  you  in  the  program,  and  in  the 
routine  managementof  the  NDER. 

In£»rinatioit  from  this  f-arm  oMy  be  published  in  a  directenrof  NDER  members  The  Directory  would  only  be  made 
available  lo  Federal  (XTicials  with  responsibility  for  the  NDER  Program.  Information  from  this  form  may  also  be 
disclosed  as  a  routine  use  to  a  member  of  congress  or  to  a  congressional  staff  member  responding  to  a  request  made  by 

Completion  of  this  form  ia  voluntary.  However,  bilure  to  cemplcte  it  will  prevent  consideration  oTan  applicant  for 
membership  in  the  National  Defense  Executive  Reserve. 

PAPflRWORX  BURDEN  DISCLOSURE  NOTICE 

"Public  reporting  burden  for  the  collection  of  information  entitled  "National  Defense  Executive  Reserve  Personal 
Qualifications  Statement"  is  estimated  to  average  30  minutes  per  response,  which  includes  the  time  for  reviewing, 
searching  existing  data  sources,  gathering  and  mainUining  the  data  needed,  and  completing  and  reviewing  the  form. 
Send  comments  regarding  the  burden  estimate  or  any  aspect  of  the  collection,  including  suggestions  for  reducing  the 
burden,  to:  Information  Collections  Management.  Federal  Emergency  Management  Agency,  500  C  Street  S  W  , 
Washington,  DC.  20472;  and  to  the  GfTicc  of  Management  and  Budget,  Paperwork  Reduction  Project  (3067-0001) 
Washington,  D.C.  20503." 

P*9e  2  o><  3  i>*get 
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(Select  •pprvpriau 

ARCMietlURS*  BlinrntONMKNTAL  DESIGN 
Architecture 
City  PlanAinf 
Raval 

BIOLOGICALSaENCES 
BactarioiMQr 
Biolecy 
Botany 

Bt;SWESS 
Accounting 
Bankinf  4  Fioaoce 
Hotel  4  Raatamoi  MMMceoMot 
kiaorance 

Intoniatiooal  BusiaoM 
biveetiiieata  4  Socuritiea 
Labor  4  lodustrial  KetaUoiw 

UariaaTraaapettatiDa 

Uarketkic4PMc)M^ii| 

Operations  fUaoarch 

fereoonel  Menegement 

^lbUeUUUtiee 

RoalEateu 

Trmaeportatioa 

COMMimiCATlOH 
JoumaUsm 
IU4io4Televiaion 
Teleoommuaicacions 

C0MPUTERS4  INFORMATION  SCIENCES 


SKILL  AREAS 

er««(e)aiM]toUriniteiMl2A.an^  12b.  uTthia  form) 

EDUCATION 
Training 

BNGtNSBRINC 
AerooautiaJ 
Architectural 
Chemical 
CivU 
Electrical 

EDviraomcotal  * 

Industrial 
Me^e 
Mechanical 
Mtmng 

HEALTH  PROFESSIONS 
Doctor 
Nuree 
Nutiitioa 
Pharmaeology 
Technician 

LAW 

NATURAL  RESOITRCES 
Agriculture 
Nattuut  Reeourciee  Maoatiment 

puBucArPAns 

Enier|eney  Managaaent 
Law  LnfercemeDt 
Public  Admioiatration 


ACMCULTURE 
Crops 
rorestjry 
Livestock 
Senrices 

COMMUNICATION 
Cable 

Radio  4  Television 
Radiotelephone 
Telegraph 
TelephMie 

CONSTRUCTION 
Building 

Other  than  building 
Special  Trade 

HNANCE 
Banking 
Credit  Agencies 

Stock  Brokerage 

INSURANCE 

Ageots  4  Brokers 
Carriera 

MANUFACTURING 
Apparel  4  Fabrics 
Chemicals 

Electrical  4  Electronic  Machinery/ 
Equipment/Suppliea 
Fabricated  Meul 


Furniture  4  Pixturea 
Industriai/ComroerciaUCoropute'  Equipment 


BUSINESS  TYPES 

(Select  appropriate  typetti  and  fnter  ia  item ) 3  of  thia  form) 

MANUFACTURINGfConiiiMfd; 
Textile 
Tobacco 
Transpertatioo  Equipment 


MINING 
Coal 
Meul 

NonmeUllic 
Petroleum  4  G»t 

PUBUC  ADMINISTRATION 
Etooomtc 

Environmental  4  Houaing 
Finance 

General  Government 
Human  Kreourcea 
iDtemational 
Juaticc 

REAL  ESTATE 

Agenu  &  Managers 
'  Operaton  4  Leeeora 

RETAIL  TRADE 
Apparel 
Automotive  Dealers  4  Caaoliite 

Sutiona 
Building  Matariala  Hardware  4 

Garden  Supply 
Eating  4  Orinking  Places 
Pood 

Furniture 
General  Merchandise 


Lumber  4  Wood  (Composiu) 

Machinery 

Measuring  4  Controlling  Instrunients 

Paper 

Petroleum  Refining 

Primary  Metals 

Printing  4  Publishing 

Rubber  4  Plastics 

Stone  CUy  Claaa  4  Concrete 


SERVICES 
Automotive  Repair 
Business 
Computer 
Cenaultiflg 
Educational 
Electric 

Engiaeering/Accounting/Rcsesrch/Management 

Gas 

Health 

I  Phnue  detach  Ihia  purliun  Wf.ire  submitl  in|f  this  r.rfin  I 


SCIENCES 
Chemiatry 
Geology 
Mathematics 
Metallurgy 
Meteorology 
Physics 
Psychology 
Sutistica 

aooALaaEMCEs 

Economica 
International  Relationa 


SERVICES  {OuUiny^ 

Lodging  Placaa 

Membership  Organttations 

MiaceltaneoiM  Repair 

Motion  Pictures 

Personal 

Reo-eation 

Sanitary 

SocUl 

Telaeommunicationa 

TRANSPORTATION 
Air 
Local 

Motor  Freight  4  Warebouaing 
Railroad 

U.S.  PoaUl  Service 
Water 

WHOLESALE  TRADE 
Durable 
Nondurable 

NONCLASSIFIABLE 
ESTABUSHMENTSrS#scj/>; 
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KOfNALCMfllKNOrMANMilMCNTAfiCNCY 

NATIONAL  DIFBNSI BXICUTI VI RK8BR  VC 
8TATKMKNT  OF  UNDCSSTANDINa 


As  ft  member  of  the  Nfttionftl  Defense  Executive  Reserve  unit  of  the 


_,  I  accept  the  following  responsibilities : 


While  ft  member  of  the  Reserve,  I  will  msintftin  close  liftison  with  the  Government  prosrftm 
to  which  I  sm  ftssigned.  I  ftlso  will  sttend  scheduled  tnininf  meetings  snd  exercises  when 
ever  possible. 

In  the  event  of  sn  emergency,  determined  by  the  President,  I  intend  to  be  ftVftiUble  for 
ftill  time  Government  en^loyment  within  my  ftssisned  prcffrsm.  I  nnderstsnd  thftt  the 
manner  in  niiich  the  Government  proposes  to  smploy  me  will  not  expose  me  to 
nnreftsonftble  legftl  risks  with  respect  to  the  conflict  of  interest  ftnd  ftntitrust  Iftws. 

If  I  sm  called  to  full  time  Government  employment  in  an  emergency,  I  will  have  the 
option  of  serving  with  «r  without  conpensataon. 

I  understand  my  appointment  will  be  for  a  period  of  five  years,  may  be  extended  tar 
additional  terms,  and  be  terminated  at  any  time  by  me  or  the  sponsoring  agency. 

If  I  become  unavailable  for  full  time  Government  employment,  I  will  so  infonn  the  Reserve 
unit  to  which  I  am  assigned. 

My  employer  concurs  with  the  commitment  I  am  making  to  the  National  Defense  Executive 
Reserve. 


NAME  or  REUftVtST  (Typt  ot  MM) 


JtCNATUW  Of  RtSCRVlST 


NAMC  or  EMPLOrtR  (Typ*  or  MM) 


DATf 


TITLE  Of  EMPLOVEirS  REPtESENTIVE 


KMAfotm  1}-).  AUOM 


Dated:  November  16, 1994. 
Harvey  G.  Ryland, 

Dep  u  ty  Director. 

(FR  Doc.  94-28790  Filed  11-25-94;  8:45  am) 
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MMAtUM  Of  CMHOVEirS  REMESENTIVf 


DATE 


RfnAaS  AU  MEVIOUS  ECMTIOM 
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TTtts  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tf^an  ruies  or 
proposed  rules  ttiat  are  applicable  to  ttie 
public.  Nkitices  of  heanngs  and  investigations, 
committee  rrwetings,  agency  decisions  and 
rubngs,  delegations  of  authority,  fUing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  fur>ctions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Judicial  Review; 
Committee  on  Regulation 

action:  Notice  of  public  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  given  of 
meetings  of  the  Committee  on  Judicial 
Review  and  Committed  on  Regulation  of 
the  Administrative  Conference  of  the 
United  States. 

i4gency.- Committee  on  Judicial  Review. 

i>ates: Thursday,  E)ecember  8, 1994,  at  9:30 
a.m. 

Location:  Office  of  the  Chairman, 
Administrative  Conference,  2120  L  Street, 
N.W.,  Suite  500,  Washington,  DC. 

For  Further  Information  Contact:  Mary 
Candace  Fowier,  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States,  2120  L  Street,  hf.VV.,  Suite  500, 
Washington,  DC  20037.  Telephone:  (202) 
254-7020. 

A^ncy:  Committee  on  Regulation. 

Date.  Tuesday,  December  20,  1994,  at  1:30 
p.m. 

Location:  Office  of  the  Chairman, 
'Administrative  Conference,  2120  L  Street, 
N.W.,  Suite  500,  Washington,  DC. 

For  Further  Information  Contact:  David- M. 
Prilzker,  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States,  2120  L  Street,  N.W..  Suite  500, 
Washington.  DC  20037.  Telephone:  (202) 
254-7iJ.;0. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Judicial  Review  will  meet 
tn  continue  discussion  of  a  report  by 
Professor  William  Kovacic  and  draft 
recommendations  on  choice  of  forum 
issues  in  goverrunent  contract  bid 
protest  proceedings. 

The  Committee  on  Regulation  will 
meet  to  continue  its  dis<:ussion  of  a  draft 
nrsport  by  Professor  Douglas  Michael  of 
the  University  of  Kentucky  College  of 
Law  on  self-enforcement  as  a  regu  latory 
•Utemative  to  direct  enforcement.  This 
draft  follows  an  earlier  study  by 
Professor  Michael,  which  led  to 


Recommendation  94-1 ,  The  Use  of 
Audited  Self-Regulation  as  a  Regulatory 
Technique,  adopted  by  the 
Administrative  Conference  in  June 
1994. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  Umited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  OfBce  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  each  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  vmtten 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
each  meeting  will  be  available  on 
request. 

Dated:  November  22,  1994. 
|effi-ey  S.  L4iU>ers, 

Research  Director. 

[FR  Doc.  94-29325  Filed  11-25-94;  8:45  ami 

BILLING  CODE  attO-OY-W 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  hk>.  94-124-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

AGENCY:  Animal  and  Plant  Health 
•  Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
inspection  Service  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  for  the 
shipment  of  an  unlicensed  \Hterinary 
biological  pfoduct  for  field  testing.  A 
risk  analysis,  which  forms  the  basis  for 
the  environmental  assessment,  has  led 
us  to  conclude  that  shipment  of  the 
unlicensed  veterinary  biological  product 
for  field  testing  will  not  have  a 
significant  impact  on  the  quahty  of  the 
human  environment.  Based  on  our 
finding  of  no  significant  impact,  we 
have  determined  that  an  environmental 
impact  statement  need  not  be  pnrpared. 
ADDRESSES:  Copies  of  the  environmental 
ass«!ssraent  and  finding  of  no  significant 
impact  may  be  obtained  by  writing  to 
the  person  listed  under  FOR  FURTHER 
information  CONTACT.  Please  ref.^r  to  the 


docket  number  of  this  notice  wht'n 
requesting  copies.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  (as  well  as  the 
risk  analysis  with  confidential  business 
information  removed)  are  also  availiabie 
for  public  inspection  at  USDA,  room 
1141,  South  Building,  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  ami 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeanette  Greenberg,  Veterinarv 
Biologies,  BBEP,  APHIS,  USDA,  room 
571,  Federal  Building,  6505  Beltresl 
Road,  Hvattsville.  MD  20782;  telf?phone 
(301)  43'6-5390:  fax  (301)  436-8669. 

SUPPLEMENTARY  INFORMATION:  A 
veterinary  biological  product  regulated 
under  the  Virus-Serum-Toxin  Act  (21 
U.S.C.  151  et  seq.)  must  be  shown  to  be 
pure,  safe,  potent,  and  efficacious  before 
a  veterinary  biological  product  lir  ense 
may  be  issued.  A  field  test  is  generally 
necessary  to  satisfy  prehcensing 
requirements  for  veterinary  bwjjogical 
products.  In  order  to  ship  an  unlicensed 
product  for  the  purposs  of  conducting  a 
proposed  field  test,  a  person  must 
receive  authorization  from  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  of  the 
unlicensed  veterinary  biological  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
product's  potential  effects  on  the  safety 
of  animals,  public  health,  and  the 
environment.  Based  on  that  risk 
analysis.  .A.PHIS  has  prepared  an 
environmental  assessment.  APIil.S  has 
concluded  that  shipment  of  the 
unlicensed  veterinary  biological  prodlict 
for  field  testing  will  not  •dgiiiiicaiirly 
affect  the  quality  of  the  nu.man 
environment.  Based  on  this  finding  of 
no  significant  impact,  we  have 
determined  that  tiiere  is  no  need  to 
prepare  an  environmental  impai  t 
statement. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  shipment  of  the 
following  unlicensed  veterinan,' 
biological  product  for  field  testing: 
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Requestef(s) 

Product 

Field  test  location(s) 

Select  Laboratories,  Inc 

A  live,  genetically  engineered  Newcastle  dis- 
ease-lowlpox  vaccine,  fowlpox  vector. 

Poultry  houses  in  Georgia,  Maryland,  North 
Carolina. 
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The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979,  and  44 
FR  51272-51274,  August  31. 1979). 

Done  in  Washington,  DC,  this  18th  day  of 
November  1994. 

Alex  B.  Thiermann. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  94-29098  Filed  11-25-94;  8:45  am) 

BILLINO  CODE  3410-34-P 


Forest  Service 

Emigrant  Wilderness  Management 
Direction,  Stanislaus  National  Forest. 
Tuolumne  County,  California 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement  (EIS). 

SUMMARY:  The  Forest  Service  will 
prepare  an  EIS  for  a  proposal  to  revise 
current  management  direction  for  the 
113.000-acre  Emigrant  Wilderness  on 
the  Simimit  Ranger  District,  Stanislaus 
National  Forest,  Tuolumne  County. 
Cahfomia 

DATES:  To  be  most  helpful  in  the 
preparation  of  the  Draft  EIS.  comments 
should  be  received  in  writing  by  April 
1,1995. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Karen  Caldwell, 
District  Ranger,  Summit  Ranger  District. 
#1  Pinecrest  Lake  Road,  Pinecrest,  CA, 
95364.  (209)  965-3434. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Diaz.  Team  Leader,  (209)  965- 
3434. 

SUPPLEMENTARY  INFORMATION:  This  EIS 
will  evaluate  alternatives,  including 
standards  and  guidelines  to  assure  an 
enduring  resource  of  Wilderness  as 
described  in  the  1964  Wilderness  Act 
(U.S.C.  16  1131-1136).  The  resulting 
decision  will  be  utilized  to  amend  the 
1991  Stanislaus  National  Forest  Land 
and  Resource  Management  Plan  (LRMP) 
for  Management  Area  1,  Wilderness. 


This  EIS  will  include  all  areas  within 
the  Emigrant  Wilderness  boundary  and 
will  not  consider  Wilderness  additions. 

Preliminary  scoping,  which  was 
initiated  with  notification  in  the 
Stanislaus  National  Forest  quarterly 
NEPA  summary  in  spring  of  1993.  press 
releases  and  direct  mailings  during 
August  of  1993  and  a  public  meeting 
October  2  of  1993,  has  resulted  in  the 
identification  of  nine  key  issues: 
Ecosystems,  Heritage  Resources. 
Fisheries.  Economic  and  Regional 
Considerations.  Social.  Range, 
Wilderness  Opportunities,  Recreation, 
and  Access. 

The  Fores\  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  Project  mailing  list 
participants  from  the  preliminary 
scoping  efforts  receive  periodic  updates 
on  the  planning  process  along  with 
notifications  of  public  meetings. 

Glerm  Gottschall,  acting  Stanislaus 
National  Forest  Supervisor,  is  the 
responsible  official,  19777  Greenley 
Road,  Sonora.  CA,  95370,  (209)  532- 
3671. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  October  of  1995. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
Notice  of  availability  appears  in  tlie 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternative  discussed 
(see  The  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Environmental  objections  that 


could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v. 
Hodel,  (9th  Circuit.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

Dated:  November  8, 1994. 
Glenn  Gottschall, 

Acting  Forest  Superxisor 

[FR  Doc.  94-29138  Filed  11-25-94;  8:45  am] 
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Foss-Perklns  Timber  Sale  and 
Vegetation  Management  Project, 
Ochoco  NationalForest,  Harney 
County,  Oregon 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA,  Forest  Service,  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  timber  sale  and  vegetation 
management  actions  in  the  Foss-Perkins 
analysis  area.  The  Foss-Perkins  analysis 
area  is  about  36  air  miles  northwest  of 
the  Bums/Hines  area.  Drainages  include 
Delintment,  Dodson,  and  Short  Creeks. 
This  proposal  is  tentatively  planned  for 
fiscal  years  1995-96. 

The  Proposed  Action  for  the  analysis 
area  includes;  timber  harvest,  road 
construction,  tree  thinning,  prescribed 
burning,  slash  treatment,  and  watershed 
improvement  projects.  The  purpose  and 
need  for  these  actions  is  to  improve 
ecosystem  health,  reduce  firo  hazard, 
maintain  and  improve  water  quality. 
and  provide  timber  to  the  economy.  The 
Proposed  Action  will  incorporate  the 
direction  in  the  Ochoco  National  Forest 
Land  and  Resource  Management  Plan  as 
amended  by  the  Regional  Forester's 
Eastside  Forest  Plans  Amendment  No.  1, 
May  20,  1994.  The  Forest  Plan  provides 
the  overall  guidance  for  management  of 
the  area  and  the  proposed  projects. 

The  Ochoco  National  Forest  invites 
further  written  comments  and 
suggestions  in  addition  to  the  comments 
already  received  on  the  scope  of  the 
analysis.  The  agency  will  also  give 
notice  of  the  full  environmental  analysis 


and  decision-making  process  so  that 
interested  and  affected  people  have  an 
opportunity  to  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  17. 1995. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Jim  Keniston,  District 
Ranger.  Snow  Mountain  Ranger  District, 
HC  74  Box  12870,  Hines.  OR  97738. 
FOR  FURTHER  INFORMATION: 
Direct  questions  about  the  Proposed 
Action  and  EIS  to  Kathleen  Burleigh. 
Planning  Staff  and/or  Jay  Klink, 
Resource  Planner.  Snow  Mountain 
Ranger  District.  HC  74  Box  12870. 
Hines,  Oregon  97738,  phone  (503)  573- 
7292. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  Proposed  Action  is  to  treat  1500 
acres  of  forested  vegetation  using  group 
and  individual  tree  selection  and 
commercial  and  precommercial 
thinning,  harvest  7  to  9  million  board 
feet  of  timber,  construct  2  miles  of  road, 
reconstruct  roads,  treat  activity  and 
natural  fuels  on  500  to  1000  acres,  and 
implement  riparian,  wildlife,  and  range 
improvement  projects.  The  Proposed 
Action  is  designed: 
— To  treat  the  most  insect  and  disease 

infested  stands  in  the  analysis  area,  to 

reduce  the  susceptibility  of  high  risk 

timber  stands  to  insect  and  disease 

attack,  and  to  prevent  further 

infestation  and  accelerated  mortality 

rates. 
— To  provide  timber  to  the  economy. 
— To  meet  the  desired  residue  profiles 

for  vegetation  types  in  the  analysis 

area. 
— To  maintain  and  improve  water 

quality  to  bring  the  area  closer  to  the 

desired  future  condition. 
— To  maintain  and  improve  ecosystem 

health. 

The  Responsible  Official  must  decide: 
how  much  timber  to  harvest,  if  any,  and 
where  and  how  the  harvest  activities 
would  take  place;  how  many  miles  of 
roads  to  construct  and  reconstruct,  if 
any;  how  many  acres  of  fuels  (activity 
and  natural)  to  treat,  if  any,  and  where 
and  how  the  fuels  treatment  should  take 
place;  and  what  riparian,  wildlife  and 
range  improvement  projects  to 
implement,  if  any. 

The  proposed  Action  is  intended  to 
implement  the  Chief  of  the  Forest 
Service's  direction  to  im""plement 
ecosystem  management  and  to  provide 
recovery  from  the  insects,  disease,  and 
fuel  buildup  within  the  Foss-Perkins 
analysis  area. 

The  Foss-Perkins  project  area  borders 
the  Silver  Creek  Roadless  Area.  The 


project  area  is  approximately  9000  acres 
in  size.  There  is  no  designated  roadless 
area  within  the  project  area,  however 
there  is  a  portion  of  the  Silver  Creek 
Research  Natural  Area  within  the 
project  boundary.  Silver  Creek  is  located 
V4  to  Vz  mile  west  of  the  project  area 
and  was  recently  studied  for 
determination  of  suitability  for 
inclusion  in  the  Wild  and  Scenic  River 
System.  It  was  determined  that  Silver 
Creek  is  not  suitable  for  Wild  and 
Scenic  designation  due  to  poor  riparian 
condition. 

Alternatives  will  include  a  no  action 
alternative,  which  involves  no  harvest 
or  road  construction,  and  additional 
alternatives  to  respond  to  issues 
generated  during  the  scoping  process. 
Some  of  these  additional  alternatives 
will  incorporate  the  Viable  Ecosystem 
Management  Guide  developed  by  the 
Ochoco  National  Forest  which 
addresses  the  historic  range  of 
variability  of  timber  stands  in  this 
region.  The  area  also  needs  to  be 
assessed  for  its  roadless  area  suitability 
and  semi-primitive  management 
potential.  However,  a  decision  to  amend 
the  Forest  Plan  and  designate  any 
portions  of  the  area  as  roadless  is 
outside  the  scope  of  this  project. 

Initial  scoping  for  this  project  began 
in  July  of  1989.  Issues  raised  by  the 
public  during  scoping  will  be  used  to 
develop  alternatives  to  the  proposed 
action.  Public  participation  will  be 
especially  important  at  several  points 
during  the  analysis.  The  Forest  Service 
will  be  seeking  information,  comments, 
and  assistance  from  Federal,  State,  local 
agencies,  tribes,  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  proposed  actions. 
This  information  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  District  has  identified  the 
following  issues.  These  are  internal 
issues  the  District  has  identified  and 
would  now  like  the  public  to  review 
them  and  add  anymore  they  feel  worthy 
of  note. 


Soil  Compaction — Past  activities  have 
caused  soil  compaction.  The  Proposed 
Action  could  cause  additional  soil 
compaction. 

Roadless  Area — ^The  Proposed  Action 
could  impact  roadless  area  attributes. 

Old-Growth  Fragmentation — The 
Proposed  Action  could  increase  timber 
stand  fragmentation. 

Forest  Health — Timber  stand  health  is 
declining  due  to  fire  exclusion  and 
drought.  This  has  resulted  in 
overstocked  conditions,  increased  insect 
and  disease  infestations,  heavy  forest 
fuel  levels,  and  an  increase  in  dead  and 
dying  timber. 

Water  Quality— Vegelation  treatment 
and  grazing  in  and  adjacent  to  riparian 
zones  may  effect  stream  chaimel 
stability  and  water  quality.  Habitat  for 
red  band  trout  and  Malheur  mottled 
sculpin  mey  be  affected  by  vegetation 
treatment  in  and  adjacent  to  riparian 
zones. 

Big  Game  Cover — ^Timber  harvest 
could  adversely  affect  big  game  habitat 
and  populations  in  the  analysis  area. 

Socioeconomic — Timber  harvesting 
could  enhance  local  and  regional 
economies  by  providing  revenues  and 
jobs. 

Livestock  Grazing — The  Proposed 
Action  could  have  an  effect  on  the 
number  of  livestock  and  the  timing  and 
location  of  where  livestock  graze. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
pubhc  review  by  May  1995.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  EPA  will  pubHsh  a  notice  of 
availability  of  the  draft  EIS  in  the  Fedeal 
Register.  The  comment  period  on  the 
draft  EIS  will  be  45  days  from  the  date 
the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  ElS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Hodel,  803 
f.  2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (ED.  Wis.  1980). 


60772 


Federal  Register  /  Vol.  59.  No.  227  /  Monday.  November  28.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  227  /  Monday,  November  28,  1994  /  Notices  60773 


Because  of  these  court  rulings,  it  is  very 
iinportant  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and . 
concerns  on  the  Proposed  Action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
fonnulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
QuaUty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.13  in  addressing  these 
points). 

The  final  EIS  is  scheduled  to  be 
completed  by  Jemuary  1996.  In  the  final 
EIS,  The  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal. 
Thomas  A.  Schmidt.  Forest  Supervisor, 
Ochoco  National  Forest,  is  the 
Responsible  Official.  As  the  responsible 
official  he  will  document  the  decision 
and  reasons  for  the  decision  in  the 
Board  of  Decision.  That  decision  will  be 
subject  to  appeal  under  36  CFR  part  215. 

Dated:  November  18. 1994. 
Rodney  D.  Collins. 

Acting  Forest  Supen'isor 

|PR  Doc.  94-29161  Filed  11-25-94;  8:45  am] 
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Patent  Licenses;  Biological  Treatment 
for  Controlling  Wood  Deteriorating 
Fungi 

AGENCY:  Forest  Service.  USDA. 
ACnOfiH  Notice. 

SUMMARY:  The  Forest  Service,  Forest 
Products  Laboratory  (FPL)  has 
developed  and  patented  an 
environmentally  friendly  microbiocide, 
Actinomycete  mutant,  which  protects 
wood  and  wood  products  against  wood- 
attaching  fungi  and  is  seeking  to  license 
it  and  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  its  further  development. 
DATES:  The  FPL  will  receive 
applications  for  exclusive  and/or  co- 


exclusive  hcenses  together  with 
proposals  for  further  development  of  the 
research  under  a  CRADA  until  4:00  p.m. 
January  9. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  G.  Bachhuber,  USDA.  Forest 
Service.  Forest  Products  Laboratory, 
One  Gifford  Pinchot  Drive,  Madison, 
Wisconsin  53705-2398,  (608)  231-9282. 
SUPPLEMENTARY  INFORMATION:  Patent  No. 
5,536.624.  "Biological  Treatment  for 
Controlling  Wood  Deteriorating  Fungi", 
has  been  granted  to  the  FPL.  The 
environmentally  benign  technology 
contained  therein  protects  wood  against 
discoloration  by  sapstain  (blue-stain) 
and  mold  fungi  and  degradation  by 
wood-rotting  fungi.  It  involves  the 
treatment  of  wood  and  wood  products 
with  the  microbiocide  in  the  form  of  (1) 
hving  cells,  (2)  metabolites,  and  (3) 
metabolites  with  low  concentration  of 
cobiocides.  This  technology  is  an 
alternative  to  treating  wood  with 
synthetic  chemical  preservatives  which 
can  pose  a  serious  threat  to  the 
environment.  The  current  market 
worldwide  for  antisapstain  chemicals 
alone  is  about  eighty  million  dollars 
annually.  The  value  of  treated  wood 
shipments  for  the  United  States  of 
America  is  about  two  billion,  five 
hundred  million  dollars  annually. 

It  is  anticipated  that  the  entity 
entering  into  a  CRADA  will  be  granted 
a  right  of  first  refusal  to  license  any  new 
patents  resulting  form  the  research 
under  the  CRADA.. 

This  notice  is  issued  under  the 
authority  of  the  Federal  Technology 
Transfer  Act  of  1986  (15  U.S.C.  3710a). 

Dated:  November  17, 1994. 
Kenneth  R.  Peterson, 
Acting  Director. 

|FR  Doc.  94-29137  Filed  11-25-94;  8:45  ami 
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BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  meeting  on  November  30,  1994. 
has  been  cancelled.  Two  new  meetings 
have  been  scheduled  for  December  9 
and  December  14  at  10:00  a.m.  They 
will  be  held  in  the  Cannon  House  Office 
Building,  Room  210,  Washington,  D.C. 
20510. 

Both  meetings  of  the  Commission 
shall  be  open  to  the  public.  The 
proposed  agenda  includes  discussion 
and  possible  adoption  of  policy 
recommendations  relating  to  the 


Commission's  charter,  including  but  not 
limited  to,  options  for  controlling  the 
spiraling  growth  on  entitlement 
expenditures  and  the  need  to  examine 
the  structure  of  the  current  federal 
income  tax  system. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  pubUc  inspection  in  Room 
825  of  the  Hart  Senate  Office  Building. 
120  Constitution  Avenue.  N.E., 
Washington,  D.C.  20510. 
I.  Robert  Kerrey, 
Chairman. 
)ohn  C  Oanforth. 
Vice-chairman. 
IFR  Doc.  94-22294  Filed  11-23-94;  9:12  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Office  of  the  Secretar\-. 

Title:  DOC"s  Partners  in  Quality 
Contracts  (PQC)  Program. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 

Burden:  4,400  hours. 

Number  of  Respondents:  100. 

Avg  Hours  Per  Response: 
Approximately  6  hours  for  die 
Contractor  Profile  and  38  hours  for  the 
application. 

Needs  and  Uses:  The  National 
Performance  Review  outlined  several 
objectives,  one  of  which  was  improving 
the  Federal  acquisition  process.  The 
PQC  program  is  designed  to  be  a 
voluntary  nonmonetary  recognition 
program  that  will  showcase  the 
importance  of  quality  in  the  government 
acquisition  process.  Without  the 
infonnation  provided  by  applicants,  the 
objective  of  the  program  could  not  be 
c;arried  out. 

Affected  Public:  Businesses  or.other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  One-time  application 
process  but  selections  will  be  made  on 
an  annual  basis. 

Respondent's  Obligation:  Information 
will  be  provided  voluntarily  in  order  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  infonnation 
collection  proposal  can  be  obtained  by 


calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327,  14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington.  D.C.  20503. 

Dated:  November  21, 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  94-29236  Filed  11-25-94;  8:45  ami 
BILLING  COOE  3S1&-CW-F 


International  Trade  Administration 
(A-670-839] 

Initiation  of  Antidumping  Duty 
Investigation:  Certain  Partial- Extension 
Steel  Drawer  Slides  With  Rollers  Prom 
the  People's  Republic  of  China  (PRC) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Frederick  or  John 
Brinkmann,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0186  or  (202) 482-5288, 
respectively. 

INITIATION  OF  INVESTIGATION: 

The  Petition 

On  October  31, 1994,  we  received  a 
petition  filed  in  proper  form  from 
Hardware  Designers,  Inc.  (the 
petitioner).  At  the  request  of  the 
Department  of  Commerce  (the 
Department),  the  petitioner  filed 
supplements  to  support  and  clarify  the 
petition's  data  on  November  16  and  18, 
1994.  In  accordance  with  19  CFR 
353.12,  the  petitioner  alleges  that 
certain  partial-extension  steel  drawer 
slides  with  rollers  (drawer  slides)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry. 

The  petitioner  states  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  under 
section  771(9)(C)  of  die  Act,  and 
because  the  petition  is  filed  on  behalf  of 


the  U.S.  industry  producing  the  product 
subject  to  this  investigation.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  such  party  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Scope  of  Investigation 

The  subject  merchandise  in  this 
investigation  is  certain  partial-extension 
steel  drawer  slides  of  any  length  with 
rollers.  A  drawer  slide  is  composed  of 
two  separate  drawer  slide  rails.  Each  rail 
has  screw  holes  and  an  attached 
polymer  roller.  The  polymer  roller  may 
or  may  not  have  ball  bearings.  The 
subject  drawer  slides  come  in  two 
models:  European  or  Low-Profile  and 
Over-Under  or  High-Profile.  The  former 
model  has  two  opposing  rails  that 
provide  one  channel  along  which  both 
rollers  move  and  the  latter  has  two 
opposing  rails  that  provide  two 
channels,  one  for  each  roller.  For  both 
models  of  drawer  slides,  the  two 
opposing  rails  differ  slightly  in  shape 
depending  on  whether  the  rail  is  to  be 
affixed  to  the  side  of  a  cabinet  or  the 
side  of  a  drawer.  A  rail  may  also  feature 
a  flange  for  affixing  to  or  aligning  along 
the  bottom  of  a  drawer. 

Drawer  slides  may  be  packaged  in  an 
assembly  pack  with  two  drawer  slides; 
that  is,  four  rails  with  their  attached 
rollers,  or  in  an  assembly  pack  with  one 
drawer  slide;  that  is,  two  rails  with  their 
attached  rollers;  or  individually;  as  a 
drawer  slide  rail  with  its  attached  roller. 
An  assembly  pack  may  or  may  not 
contain  a  packet  of  screws. 

Not  included  in  the  scope  of  this 
investigation  are  linear  ball  bearing  steel 
drawer  slides  (with  ball  bearing  in  a 
linear  plane  between  the  steel  elements 
of  the  slide),  roller  bearing  drawer  slides 
(with  roller  bearings  in  the  wheel), 
metal  box  drawer  slides  (slides  built 
into  the  side  of  a  metal  or  aluminum 
drawer),  full  extension  drawer  slides 
(with  more  than  four  rails  per  pair),  and 
industrial  slides  (customized,  high- 
precision  slides  without  polymer 
rollers). 

The  subject  merchandise  is  currently 
classifiable  under  subheading 
8302.42.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
It  may  also  be  classified  imder 
9403.90.80.  Aldiough  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 


United  States  Price  and  Foreign  Market 
Value 

The  petitioner  based  United  States 
Price  (USP)  on  a  January  1994  price 
-quotation  obtained  for  a  set  of  14-inch 
drawer  slides.  The  terms  of  the  price 
quotation  were  QF  New  York.  In 
calculating  USP,  the  petitioner  deducted 
amounts  for  foreign  inland  freight, 
ocean  freight,  and  marine  insurance. 

The  petitioner  contends  that  the  PRC 
is  a  non-market  economy  (NME)  country 
within  the  meaning  of  section 
771(18)(A)  of  the  Act.  The-Department 
has  determined  in  all  previous 
investigations  that  the  PRC  is  an  NME, 
and  the  presumption  of  NME  status 
continues  for  pmposes  of  initiation  of 
this  investigation.  See  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Paper  Clips  from  the 
PRC.  59  FR  51168  (October  7, 1994). 

In  accordance  with  section  773(c)  of 
the  Act,  foreign  market  value  in  NME 
cases  is  based  on  NME  producers' 
factors  of  production,  valued  in  a 
market  economy  country.  Consistent 
with  Department  practice  absent 
evidence  that  the  PRC  government 
determines  which  of  its  factories  shall 
produce  for  export  to  the  United  States, 
we  intend,  for  purposes  of  this 
investigation,  to  base  FMV  only  on 
those  factories  that  produced  drawer 
slides  sold  to  the  United  States  during 
the  period  of  investigation  (POI). 

In  the  course  of  this  investigation, 
parties  will  have  the  opportunity  to 
address  this  NME  designation  and 
provide  relevant  information  and 
argument  related  to  the  issues  of  the 
PRC's  NME  status  and  granting  of 
separate  rates  to  individual  exporters.  In 
addition,  parties  will  have  the 
opportunity  in  this  investigation  to 
submit  comments  on  whether  FMV 
should  be  based  on  prices  or  costs  in  the 
PRC  consistent  with  section  773(c)(1)(B) 
of  the  Act.  See  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amendment  to 
Antidumping  Duty  Order:  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China.  57  FR  15052  (April  . 
24,  1992). 

The  petitioner  calculated  FMV  on  the 
basis  of  the  valuation  of  the  factors  of 
production.  The  petitioner,  claiming 
that  its  production  process  is  similar  to 
the  Chinese  production  process,  based 
the  factors  of  production  on  its  own 
experience.  The  factors  of  production 
were  valued,  where  possible,  on 
publicly  available  published 
information  pertaining  to  India.  The 
petitioner  argues  that  India  is  a  country 
at  a  comparable  level  of  economic 
development  to  the  PRC  and  that  India 
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is  a  significant  producer  of  comparable 
merchandise,  thus  meeting  the 
requirements  of  section  773(c)(4)  of  the 
Act.  For  purposes  of  this  initiation,  we 
have  accepted  India  as  an  appropriate 
surrogate  country  selection. 

Where  Indian  values  were  not 
available,  the  petitioner  valued  the 
factors  of  production  using  either  a  ratio 
based  on  its  own  experience  or  its  own 
costs. 

In  accordance  with  section 
773(c)(1)(B)  of  the  Act,  the  petitioner's 
FMV  consisted  of  the  sum  of  values 
assigned  to  materials,  labor,  energy, 
overhead  and  selling,  general  and 
administrative  (SG&A)  expenses. 
Certain  of  these  factor  values  were 
adjusted  for  inflation.  Pursuant  to 
section  773(e)(1)  of  the  Act,  the 
petitioner  added  to  the  cost  of 
manufacturing  (COM),  overhead  and 
SG&A  expenses,  the  statutory  minimum 
of  eight  percent  for  profit. 

Based  on  our  analysis  of  the  petition 
and  subsequent  amendments,  we  have 
made  certain  adjustments  to  the 
petitioner's  FMV  calculation  as  follows: 

(1)  We  disallowed  all  factors  valued 
using  the  petitioner's  own  costs; 

(2)  We  recalculated  factory  overhead 
and  SG&A  expenses  to  account  for 
certain  energy  and  inventory  expenses 
excluded  fi'om  the  petitioner's 
calculation  of  COM; 

(3)  We  disallowed  an  amount 
Included  by  the  petitioner  for  scrap  loss 
because  this  cost  was  already  included 
in  the  cost  of  steel. 

Fair  Value  Comparisons 

Based  on  a  comparison  of  USP  and 
FMV,  the  petitioner's  alleged  dumping 
margin,  as  revised  by  the  Department,  is 
55.69  percent. 

initiation  of  Investigation 

Pursuant  to  section  732(c)  of  the  Act, 
the  Department  must  determine,  within 
20  days  after  a  petition  is  filed,  whether 
a  petition  sets  forth  an  allegation 
necessary  for  the  initiation  of  an 
antidumping  duty  investigation,  and 
whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegation. 

We  have  examined  the  petition  for 
drawer  slides  from  the  PRC,  as 
amended,  and  have  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  drawer 
slides  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  this  investigation 
proceeds  normally,  we  will  make  our 
prelimina  /  determination  by  April  9, 
1995. 


International  Trade  Commission  (FTC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  we 
have  done  so. 

Preliminary  Determinations  by  the  FTC 

The  rrC  will  determine  by  December 
15, 1994,  whetlier  there  is  a  reasonable 
indication  that  imports  of  drawer  slides 
from  the  PRC  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  Pursuant  to  section  733(a)  of 
the  Act,  a  negative  ITC  determination 
will  result  in  the  investigation  being 
terminated;  otherwise,  the  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  November  21. 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-29237  Filed  11-25-94;  8:45  ami 

BILLING  COOE  3S10-OS-P 


[C-433-806] 

Postponement  of  Preliminary 
Countervailing  Duty  Determination:  Oil 
Country  Tubular  Goods  ("OCTG") 
From  Austria 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  28,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeske  or  Daniel  Lessard,  Office 
of  Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0189. 

Postponement:  On  July  20, 1994,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  countervailing 
duty  investigation  of  OCTG  from 
Austria  which  included  an  allegation  of 
upstream  subsidization.  We  have 
concluded  that  additional  time  is 
required  to  make  our  preliminary 
determination.  Therefore,  pursuant  to 
section  703(g)(1)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"),  we  are 
postponing  the  preliminary 
determination  in  this  investigation  until 
no  later  than  January  17, 1995. 

This  notice  of  postponement  is 
published  pursuant  to  19  CFR 
355.15(e)(2). 


Dated:  November  18, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-29238  Filed  11-25-94;  8:45  am) 
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(C-47&-8151 

Preliminary  Affirmative  Countervailing 
Duty  Determination:  Stm  :\  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel  Standard,  Line  and  Pressure  Pipe 
("Seamless  Pipe")  From  ttaiy 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  Novembe.r  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  McGinty  or  Peter  Wilkniss. 
Office  of  Counter\'ailing  Investigations. 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  3099,  14tli  Street 
and  Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  t'^lephone 
(202)  482-5055  and  (202)  4rt2-0588, 
respectively. 

Preliminary  Determination 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  seamless  pipe  in  Italy. 
For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (59  FR 
37028.  July  20.  1994).  the  following 
events  have  occurred. 

On  July  26  and  27, 1994,  respectively, 
we  issued  countervailing  duty 
questionnaires  to  the  Government  of 
Italy  ( "GOI")  and  the  Commission  of  the 
European  Communities  ("EC"),  in 
Washington.  D.C,  concerning 
petitioner's  allegations.  On  August  2. 
1994.  the  CX3I  responded  to  the  first 
section  of  our  questionnaire  informing 
us  that  Dalmine  S.p.A.  ("Daimine").  an 
Italian  steel  pipe  producer,  accounted 
for  more  than  85  percent  of  Italian 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  POI.  The 
GOI.  the  EC.  and  Dalmine  submitted 
questionnaire  responses  on  October  3, 
1994.  On  October  18.  1994.  we  issued 
deficiency  questionnaires  to  these 
parties.  We  received  responses  from  the 
GOI  and  the  EC  on  October  31 .  1994. 
and  from  Dalmine  on  November  7,  1994. 

On  August  24,  1994,  we  postponed 
the  preliminary'  determination  in  this 


investigation  until  November  18, 1994 
(59  FR  43554,  August  24, 1994). 

Scope  of  Investigation 

For  the  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot- finished  or 
cold-drawn),  end  finish  (plain  end, 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications. 

"The  seamless  pipes  subject  to  this 
investigation  are  currently  classifiable 
under  subheadings  7304.10.10.20. 
7304.10.50.20.  7304.31.60.50, 
7304.39.00.16.  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32,  7304.51.50.05. 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications.  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas,  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
( "ASTM")  standard  A— 106  may  be  used 
in  temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Engineers  ("ASME")  code  stress 
levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 


on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  coave3rance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  Unes.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  and  API  5L 
specifications.  Such  triple  certifications 
of  pipes  is  common  be<^use  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  productions  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants,  and 
chemical  plants.  Other  apphcations  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines, 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  line  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  muhiple-stenciied  sf^amless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
or  not  also  certified  to  a  non-covered 
specification.  Standard,  line  and 
pressure  apphcations  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  A-106,  A-53, 
or  API  5L  standards  shall  be  covered  if 
used  in  an  A-106,  A-335,  A-53.  or  API 
5L  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
include  A-162,  A-192,  A-210.  A-333, 
and  A-524.  When  siich  pipes  are  used 
in  a  standard,  line  or  pressure  pipe 


application,  such  products  are  covered 
by  the  scope  of  this  investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing, 
mechanical  tubing,  and  oil  country 
tubular  goods  except  when  used  in  a 
standard,  line  or  pressure  pipe 
application.  Also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive.  This  scope 
description  is  currently  under  review 
and  may  be  altered  in  the  preliminarj' 
determination  of  the  companion 
antidumping  duty  investigation  of 
seamless  pipe  from,  Italy. 

Injury  Test 

Because  Italy  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  seamless  pipe  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  3, 
1994,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Italv  of  the  subject  merchandise 
(59  FR  42286.  August  17, 1994). 

Petitioner 

The  petition  in  this  investigation  was 
filed  by  Gulf  States  Tubes,  a  division  of 
Quanex  Corporation. 

Corporate  History  of  Respondent 
Dalmine 

Prior  to  its  liquidation  in  1988, 
Finsider  S.p.A.  ("Finsider")  was  the 
holding  company  for  all  state-owned 
steel  companies  in  Italy.  Dalmioe  was 
an  operating  company  wholly  owned  by 
Finsider.  After  Finsider's  liquidation,  a 
new  govemment-oxATied  holding 
company,  ILVA  S.p.A.  ("ILVA"),  was 
created.  ILVA  took  over  the  former 
Finsider  companies,  among  them 
Dalmine.  which  became  a  subsidiary  of 
ILVA  in  1989.  when  Finsider's 
shareholding  in  Dalmine  was 
transferred  to  ILVA. 

Between  1990  and  1993.  Dalmine 
itself  was  restructured.  Dalmine  became 
a  financial  holding  company,  with 
industrial,  trading,  and  service 
shareholdings.  As  part  of  its 
restructuring.  Dalmine  made  several 
asset  purchases,  sold  two  of  its 
subsidiaries  to  private  parties,  and 
closed  se\'eral  manufacturing  facilities. 
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As  of  December  31, 1993,  the  Dalmine 
Group  consisted  of  a  holding  company 
(Dahnine  S.p.A.),  four  wholly-owned, 
and  one  majority-owned,  manufacturing 
companies,  and  a  number  of  sales  and 
service  subsidiaries. 

During  the  POI,  ILVA  was  owned  by 
the  Istituto  per  la  Ricostruzione 
Industrials  ("IRI"),  a  holding  company 
which  was  wholly-owned  by  the  GOI. 

Spin-offs 

In  its  questionnaire  response.  Dalmine 
reported  that  between  1990  and  1991,  as 
part  of  its  overall  restructuring  process, 
the  company  sold  two  "productive 
units"  to  private  buyers.  According  to 
Dalmine,  these  sales  involved  assets  that 
do  not  produce  the  subject  merchandise. 
Based  on  our  analysis  of  Dalmine's 
response  with  respect  to  the  productive 
units  sold,  we  preUminarily  determine 
that  the  amount  of  potentially  spun-off 
benefits  is  insignlBcant.  Therefore,  we 
have  not  evaluated  whether  these 
benefits  are  attributable  to  sales  of  the 
subject  merchandise  for  purposes  of  this 
preliminary  determination.  (See  Final 
Concurrence  Memorandum  dated 
November  18, 1994.) 

Equityworthiness 

Petitioner  has  alleged  that  Dalmine 
was  unequityworthy  in  1989,  the  year  it 
received  an  indirect  equity  infusion 
from  the  GOI,  through  ILVA  S.p.A. 
("ILVA"),  and  that  the  equity  infusion 
was,  therefore,  inconsistent  with 
commercial  considerations. 

In  its  questionnaire  response,  Dalmine 
has  provided  evidence  that  private 
investors,  unrelated  to  Dalmine  or  the 
GOI,  purchased  a  significant  percentage 
of  the  1989  equity  offering,  on  the  same 
terms  as  ILVA.  Therefore,  the 
Department  preliminarily  determines 
that  ILVA"s  purchase  of  Dalmine's 
shares  was  consistent  with  commercial 
considerations.  (See  section 
355.44(e)(l)(i)  of  the  Proposed 
Regulations.) 

Creditworthiness 

Petitioner  has  alleged  that  Dalmine 
was  uncreditworthy  in  every  year 
between  1979  and  1993.  In  accordance 
with  section  355.44  of  the  Proposed 
Regulations,  we  examined  Dalmine's 
current,  quick,  times  interest  earned, 
and  debt-to-equity  ratios,  in  addition  to 
its  profit  margin.  Based  on  this  analysis, 
we  preliminarily  determine  that 
Dalmine  was  creditworthy  &t)m  1979 
through  1993.  (See  Creditworthy 
Memorandum,  November  18, 1994). 
Specifically,  although  a  number  of  the 
financial  indicators  are  weak  for  certain 
years,  none  of  the  indicators  are  weak 
over  the  medium  or  long  term,  and 


when  examined  together  on  a  yearly 
basis,  the  indicators  support  the 
determination  that  Dalmine  was 
creditworthy  in  every  year  examined.  In 
addition,  Dalmine  received  comparable 
long-term,  commercial  loans  from 
private  lenders  in  several  of  the  years 
examined.  While  we  have  based  our 
preliminary  creditworthiness 
determination  on  the  company's 
financial  indicators,  the'Eact  that 
Dalmine  received  a  number  of  long-term 
commercial  loans  during  this  period 
supports  our  finding. 

Benchmarks  and  Discount  Rates 

Dalmine  did  not  take  out  any  long- 
term  fixed  rate  lira  denominated  loans 
or  other  debt  obligations  in  any  of  the 
years  of  the  government  loans  under 
investigation.  Therefore,  in  accordance 
with  section  355.44(b)(4)  of  the 
Proposed  Regulations,  we  used,  as  the 
benchmark  interest  rate,  the  Bank  of 
Italy  reference  rate.  We  have  determined 
that  this  rate  constitutes  the  best 
approximation  of  the  cost  of  long-term 
borrowing  in  Italy  and  the  only  long- 
term  fixed  interest  rate  commonly 
available  in  Italy.  (See  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Italy 
[•'Certain  Steel  from  Italy").  58  FR. 
37327  (July  9,  1993).) 

We  have  also  used  this  rate  as  the 
discount  rate  for  allocating  over  time  the 
benefit  bom  non-recurring  grants  for  the 
same  reasons  as  explained  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Spain.  58  FR  37374,  37376  (July  9. 
1993). 

For  long-term  loans  denominated  in 
other  currencies,  we  used,  as  the 
benchmark  interest  rate,  the  average 
long-term  fixed  interest  rate 
denominated  in  the  same  currency.  (See 
section  E — Article  54  Loans  below.) 

Calculation  Methodology 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  POI)  is 
calendar  year  1993.  In  determining  the 
benefits  received  under  the  various 
programs  described  below,  we  used  the 
following  calculation  methodology.  We 
first  calculated  the  benefit  attributable 
to  the  POI  for  each  countervailable 
program,  using  the  methodologies 
described  in  each  program  section 
below.  For  each  program,  we  then 
divided  the  benefit  attributable  to 
Dalmine  in  the  POI  by  Dalmine's  total 
sales  revenue,  as  none  of  the  programs 
was  limited  to  either  certain 
subsidiaries  or  products  of  Dalmine. 
Next,  we  added  the  benefits  for  all 
programs,  including  the  benefits  for 


programs  which  were  not  allocated  over 
time,  to  arrive  at  Dalmine's  total  subsidy 
rate.  Because  Dalmine  is  the  only 
respondent  company  in  this 
investigation,  this  rate  is  also  the 
country-wide  rate. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  me 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

L  Programs  Preliminarily  Determined 
to  be  Countervailable 

A.  Benefits  Provided  Under  Law  675/77 

Law  675/77  was  enacted  in  1977  to 
bring  about  restructuring  and 
reconversion  in  the  following  industrial 
sectors:  (1)  electronic  technology;  (2)  the 
manufacturing  industry;  (3)  the  agro- 
food  industry;  (4)  the  chemical  industry; 
(5)  the  steel  industry;  (6)  the  pulp  and 
paper  industry;  (7)  the  fashion  sector; 
and  (8)  the  automobile  and  aviation 
sectors.  Law  675/77  also  sought  to 
promote  optimal  exploitation  of  energy 
resources,  and  ecological  and 
environmental  recovery. 

A  primary  goal  of  this  legislation  was 
to  bring  all  government  industrial 
assistance  programs  imder  a  single  law. 
Other  goals  were  (1)  to  reorganize  and 
develop  the  industrial  sector  as  a  whole; 

(2)  to  increase  employment  in  the 
South;  and  (3)  to  maintain  employment 
in  depressed  areas.  Among  other 
measures  taken,  the  Interministerial 
Committee  for  the  Coordination  of 
Industrial  Policy  ("CIPI")  was  created  as 
a  result  of  Law  675/77.  CIPI  approves 
individual  projects  in  each  of  the 
industrial  sectors  listed  above. 

Six  main  programs  were  provided 
under  Law  675/77:  (1)  interest 
contributions  on  bank  loans;  (2) 
mortgage  loans  provided  by  the  Ministry 
of  Industry  at  subsidized  interest  rates; 

(3)  interest  contributions  on  funds 
raised  by  bond  issues;  (4)  capital  grants 
for  projects  in  the  South;  (5)  personnel 
retraining  grants;  and  (6)  VAT 
reductions  on  purchases  of  capital 


gcxKis  by  companies  in  the  South. 
Dalmine  reported  that  it  received 
benefits  under  items  (1),  (2).  and  (5) 
above. 

In  its  response,  the  GOI  asserts  that 
the  steel  and  automobile  industries  did 
not  receive  a  "disproportionate"  share 
of  benefits  associated  with  interest 
contributions  when  the  extent  of 
government  investment  in  those 
industries  is  compared  to  the  extent  of 
investment  in  other  industries. 
However,  in  keeping  with  past  practice, 
we  did  not  ccMisider  the  level  of 
investment  in  the  individual  industries 
receiving  benefits  under  Law  675/77. 
Instead,  we  followed  the  analysis 
outlined  in  Grain-Oriented  Electrical 
Steel  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Brazil,  58 
FR  37295,  37295  Quly  9,  1993),  of 
comparing  the  share  of  benefits  received 
bv'  the  steel  industry  to  the  collective 
share  of  benefits  provided  to  other  users 
of  the  programs. 

According  to  the  information 
provided  by  the  GCH,  the  two  dominant 
users  of  the  interest  contribution 
program  were  (1)  the  Italian  steel 
industry  which  accounted  for  33 
percent  of  the  benefits,  and  (2)  the  auto 
industry  which  accminted  for  34 
percent  of  the  benefits.  Likewise,  with 
respect  to  the  mortgage  loans,  the  two 
dominant  users  were  the  auto  and  steel 
industries  which  received  45  percent 
and  31  percent  of  the  benefits, 
respectively. 

In  light  of  the  abov-e  evidence,  we 
preliminarily  determine  that  the  steel 
industry  was  a  dominant  user  of  both 
the  interest  contribution  and  the 
mortgage  loan  programs  under  Law  675/ 
77  because  the  steel  industry  has  been 
a  dominant  u«er  of  these  programs.  (See 
section  355.43(b)(2)(iii)  of  the  Proposed 
Regulations.)  ThereftHe,  we 
preliminarily  determine  that  benefits 
received  by  Dalmine  under  these 
programs  are  being  provided  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  On  this 
basis,  we  preliminarily  find  Law  675/77 
financing  to  be  countervailable. 

Under  the  interest  contribution 
program,  Italian  commercial  banks 
provided  loans  to  industries  designated 
under  Law  675/77.  According  to  the 
responses  of  the  GOI  and  Dalmine.  the 
interest  owed  by  the  recipient 
companies  was  partially  offset  by 
interest  contributions  from  the  GOI. 
Dalmine  received  bank  loans  with 
interest  contributions  under  Law  675/77 
which  were  outstanding  in  the  POI. 

Because  Dalmine  kn^  that  it  would 
receive  the  GOI  interest  contributions 
over  the  life  of  the  loan  when  it 


obtained  the  loans,  we  consider  the 
contributions  to  coiistitute  reductions  in 
the  interest  rates  charged  rather  than 
grants  {see  Certain  Steel  from  Italy  at 
37335). 

Under  the  mortgage  loan  program,  the 
GOI  provides  long-term  loans  at 
subsidized  interest  rates.  Dabnine 
received  financing  under  this  program 
which  was  outstanding  in  the  POI. 

To  determine  whether  these  programs 
conferred  a  benefit,  we  compared  the 
effective  interest  rate  paid  by  Dalmine  to 
the  benchmark  interest  rate,  discussed 
above.  Based  on  this  comparison,  we 
preliminarily  determine  tnat  the 
financing  provided  tmder  these 
programs  is  inconsistent  with 
commercial  considerations,  i.e..  on 
terms  more  favorable  than  the 
benchmark  financing. 

To  calulcate  the  benefit  from  these 
programs,  we  used  our  standard  long- 
term  loan  methodology  as  described  in 
section  355.49(c)(1)  of  the  ft-o/xwed 
Regulations.  We  then  divided  the 
benefit  allocated  to  the  POI  for  each 
program  by  Dalmine's  total  sales  in 
1993.  On  this  basis,  v^  determine  the 
net  subsidy  from  these  programs  to  be 
0.47  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

With  respect  to  retraining  grants 
provided  to  Dalmine  under  Law  675/77, 
it  is  the  Department's  practice  to  treat 
training  benefits  as  recurring  grants. 
(See  Certain  Steel  General  Issues 
Appendix  at  37226).  Since  the  only 
grant  reported  under  this  program  was 
received  by  Dahnine  in  1986.  any 
benefit  to  Dahnine  as  a  resuh  of  this 
grant  cannot  be  attributed  to  the  POI. 
Therefore,  we  determine  that  retraining 
benefits  provided  under  Law  675/77 
conferred  no  benefit  to  Dahnine  during 
the  POI. 

B.  Grants  Under  Law  193/84 

According  to  the  GOI.  Articles  2.  3. 
and  4  of  Law  193/84  provide  for 
subsidies  to  close  steel  plants.  As  stated 
in  Art.  20  of  Law  N.  46  of  17/271 982. 
steel  enterprises,  including  enterpris* 
producing  seamless  pipes,  welded 
pipes,  conduits  and  welded  pipes  for 
water  and  gas.  are  the  recipients  of  these 
subsidies.  As  benefits  under  this 
program  are  limited  to  the  steel 
industry,  we  preliminary  determine  that 
Law  193/84  is  de  jure  specific  and, 
therefore,  countervailable.  In  this 
inve^igation,  information  provided  b>' 
Dalmine  indicates  that  the  company 
received  grants  under  Law  193/84. 

To  calculate  the  benefit  during  the 
POI.  we  used  our  standard  grant 
methodology  (see  section  355.49(b)  of 
the  Proposed  Regulations).  We  then- 


divided  the  benefits  attributable  to 
Dalmine  under  Law  193/94  in  the  POI 
by  Dalmine's  total  sales.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
to  be  0.75  percent  od  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

C.  Exchange  Rate  Guarantee  Program 

This  program,  which  was  enacted  by 
Law  796/76,  provides  exchange  rate 
guarantees  on  foreign  currency  loans 
from  the  European  Coal  and  Steel 
Community  ("ECSC")  and  The  Council 
of  European  Resettlement  Fund 
("CER").  Under  the  program,  repayment 
amounts  are  calculated  by  reference  to 
the  exchange  rate  in  effect  at  the  time 
the  loan  is  agreed  u,  on.  The  program 
sets  a  ceiling  and  a  fkxir  on  repayment 
to  limit  the  effect  oa  the  borrower  of 
exchange  rate  changes  over  time.  For 
example,  if  the  lire  depreciates  five 
percent  against  the  DM  (the  currency  in 
which  the  loan  is  taken  out),  borrowers 
would  normally  find  that  they  would 
have  to  repay  five  percent  more  fin  Hre 
terms).  However,  under  the  Exchange  " 
Rate  Guarantee  Program,  the  ceiling 
would  act  to  limit  the  increased 
repayment  amount  to  two  percent. 
There  is  also  a  floor  in  the  program 
which  would  apply  if  the  lire 
appreciated  against  the  DM.  The  floor 
would  limit  any  windfall  to  the 
borrower. 

In  Grain-Oriented  Electrical  Steel,  the 
Department  found  this  program  to  be 
not  countervailable  because  of 
incomplete  information  regarding  the 
specificity  of  the  program.  The 
[department  stated  that,  because  the 
determination  was  reached  while 
lacking  certain  important  information, 
the  finding  of  non-countervai lability 
would  not  carry  over  to  future 
investigations. 

In  this  investigation,  information 
provided  by  the  GOI  shows  that  the 
steel  industry  received  25%  of  the 
benefits  under  the  program.  Based  on 
this  information,  the  Department 
preliminarily  determirtes  that  the  steel 
industry  was  a  dominant  user  of 
exchange  rate  guarantees  under  Law 
796/76  and,  thus,  that  benefits  rtK^^ived 
by  Dalmine  under  this  law  are  being 
provided  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  (See  section  355.43(bK2)(iit) 
of  the  Proposed  Regulations.)  "Thereforp 
we  preliminarily  determine  that  the 
exchange  rate  guarantees  offered  undnr 
the  program  are  countervailable  to  th»» 
extent  they  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

Dalmine  provided  information  that  i! 
could  have  purchased  an  exchgp}»«'  nifr 
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guarantee  frjin  commercial  sources. 
However,  Dalmine's  information 
pertained  to  1993,  not  to  the  period 
when  the  government-provided 
guarantees  were  taken  out.  The  GOI's 
response  indicates  that  commercial 
exchange  rate  guarantees  were  not 
available  in  1986,  the  year  in  which  the 
loan  and  the  guarantee  were  received. 
Therefore,  we  prehminarily  determine 
the  benefit  to  Dalmine  to  be  the  total 
amount  of  GOI  payments  on  these  loans 
made  during  the  POI  by  the  GOI. 
(Because  the  amount  the  government 
will  pay  in  any  given  year  will  not  be 
known  imtil  that  year,  benefits  can  only 
be  calculated  on  a  year-by-year  basis.) 
We  divided  the  GOI's  payments  in  1993 
by  Dahnine's  1993  total  sales.  On  this 
basis,  we  determine  the  estimated  net 
subsidy  from  this  program  to  be  0.20 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

n.  Programs  Preliminarily  Determined 
to  be  Not  Countervailable 

A.  1988/89  Equity  Infusion 

In  November  1989,  Dalmine 
completed  an  equity  rights  offering 
which  allowed  existing  shareholders  to 
purchase  7  new  shares  for  every  10 
shares  they  already  owned.  The  new 
shares  were  offered  at  a  price  of  LIT  300 
per  share.  At  that  time,  ILVA  owned 
81.7  percent  of  Dalmine's  equity,  with 
the  remaining  18.3  percent  owned  by 
private  investors.  Pursuant  to  the  rights 
offering,  ILVA  subscribed  to  its  full 
allotment  of  the  new  shares.  The 
remainder  of  the  new  shares  were 
purchased  by  private  shareholders.  All 
shares  were  purchased  at  LIT  300  per 
share. 

Petitioner  argues  that  although 
Dalmine's  shares  were  nominally 
publicly  traded,  the  vast  majority  of 
Dalmine  shares  were  indirectly  owned 
by  the  GOI  and,  therefore,  shares  were 
not  purchased  in  adequate  volume  by 
private  investors  to  estabUsh  a  valid 
benchmark.  Specifically,  petitioner 
contends  that  in  1991  ILVA  owned  99.9 
percent  of  Dalmine  and.  therefore, 
Dalmine's  shares  were  in  fact  not 
pubhcly  traded.  Consequently,  because 
essentially  no  private  purchases  were 
being  made,  the  market  price  at  the  time 
of  the  equity  infusion  cannot  serve  as  a 
valid  benchmark.  Furthermore, 
petitioner  asserts  that  it  is  highly  likely 
that  the  remaining  shares  not  purchased 
by  ILVA  were  purchased  indirectly  by 
the  GOI  through  other  holding 
companies. 

In  response  to  our  questionnaire, 
Dalmine  provided  a  list  of  all 
purchasers  of  shares  in  the  1989 


offering.  There  is  no  evidence  to 
indicate  that  the  shares  not  purchased 
by  ILVA  were  purchased  by  other 
government  controlled  or  owned 
entities,  as  petitioner  suggests. 
Moreover,  the  extent  of  ILVA's 
ownership  in  1991  is  not  relevant  to  the 
choice  of  a  benchmark  for  the  equity 
investment  in  1989. 

We  have  preliminarily  determined 
that,  because  18.3  percent  of  the  equity 
infusion  was  purchased  by  private 
shareholders,  the  sale  of  these  shares 
provides  the  market-determined  price 
for  Dahnine's  equity.  Furthermore,  in 
accordance  with  section  355.44  (e)(1)  of 
the  Department's  Proposed  Regulations, 
we  prehminarily  determine  that  the 
equity  infusion  is  not  countervailable 
because  the  market-determined  price  for 
Dalmine's  shares  is  not  less  than  the 
price  paid  by  ILVA  for  those  shares. 

B.  European  Social  Fund  ("ESF")  Grants 

The  ESF  was  established  by  the  1957 
European  Economic  Community  Treaty 
to  increase  employment  and  help  raise 
worker  living  standards. 

As  described  in  Grain-Oriented 
Electrical  Steel,  the  ESF  receives  its 
funds  from  the  EC's  general  budget 
whose  main  revenue  sources  are 
customs  duties,  agricultural  levies, 
value-added  taxes  collected  by  the 
member  states,  and  other  member  state 
contributions. 

The  member  states  are  responsible  for 
selecting  the  projects  to  be  funded  by 
the  EC.  The  EC  then  disburses  the  grants 
to  the  member  states  which  manage  the 
funds  and  implement  the  projects. 
According  to  the  EC,  ESF  grants  are 
available  to  (1)  people  over  25  who  have 
been  unemployed  for  more  than  12 
months;  (2)  people  under  25  who  have 
reached  the  minimum  school-leaving 
age  and  who  are  seeking  a  job;  and  (3) 
certain  workers  in  rural  areas  and 
regions  characterized  by  industrial 
decline  or  lagging  development. 

The  GOI  has  stated  that  the  ESF  grants 
received  by  Italy  have  been  used  for 
vocational  training.  Certain  regions  in 
th«  South  are  also  eligible  for  private 
sector  re-entry  and  retraining  schemes. 
Since  1990,  the  vocational  training 
grants  have  been  available  to 
unemployed  youths  and  long-term 
unemployed  adults  all  over  Italy, 
according  to  the  GOI.  Before  1990. 
however,  the  GOI  gave  preference  to 
certain  regions  in  Italy. 

In  Grain-Oriented  Electrical  Steel,  we 
determined  that  this  program  was  not 
regionally  specific  and  not  otherwise 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Furthermore,  we  noted  that 
to  the  extent  there  is  a  regional 


preference  [i.e..  southern  Italy)  in  the 
distribution  of  ESF  benefits,  it  has  not 
resulted  in  a  countervailable  benefit  to 
the  production  of  the  subject 
merchandise,  which  is  produced  in 
northern  Italy. 

The  GOI's  response  in  this 
investigation  is  consistent  with  the 
information  provided  in  Grain-Oriented 
Electrical  Steel.  Therefore,  we 
preliminarily  determine  that  this 
program  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and.  therefore, 
is  not  countervailable. 

C.  ECSC  Article  54  Loans 

Under  Article  54  of  the  1951  ECSC 
Treaty,  the  European  Commission 
provides  loans  directly  to  iron  and  steel 
companies  for  modernization  and  the 
purchase  of  new  equipment.  The  loans 
finance  up  to  50  percent  of  an 
investment  project.  The  remaining 
financing  needs  must  be  met  from  other 
sources.  The  Article  54  loan  program  Is 
financed  by  loans  taken  by  the 
Commission,  which  are  then  re-lent  to 
iron  and  steel  companies  in  the  member 
states  at  a  slightly  higher  interest  rate 
than  that  at  which  the  Commission 
obtained  them. 

Consistent  with  the  Department's 
finding  in  Grain-Oriented  Electrical 
Steel,  we  preliminarily  determine  that 
this  program  is  limited  to  the  iron  and 
steel  industry.  As  a  result,  loans  under 
this  program  are  specific. 

Of  the  Article  54  loans  Dalmine  had 
outstanding  during  the  FOi.  some  were 
denominated  in  U.S.  dollars  and  others 
were  in  Dutch  guilders  ("NLG").  To 
determine  whether  the  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations,  we  used 
benchmark  interest  rates  for  the 
currencies  in  which  the  loans  were 
denominated.  That  is.  for  the  U.S.  dollar 
loans  we  used  the  average  interest  rate 
on  long-term  fixed-rate  U.S.  dollar  loans 
obtained  in  the  United  States,  as 
reported  by  the  Federal  Reserve.  For  the 
NLG  denominated  loan,  we  used  the 
average  long-term  bond  rate  for  private 
borrowers  in  the  Netherlands,  as 
reported  by  the  Organization  for 
Economic  Cooperation  and 
Development  ("OECD"). 

Because  the  interest  rates  paid  on 
Dalmine's  Article  54  loans  are  higher 
than  the  benchmark  interest  rates,  the 
Department  preliminarily  determines 
that  loans  provided  under  this  program 
are  not  preferential  and.  therefore,  not 
countervailable. 


D.  1989  Provisional  Payment  in 
Connection  With  1989  Equity  Infusion 

In  March  1989,  ILVA  made  a  payment 
to  Dalmine  in  anticipation  of  purchasing 
new  shares  in  Dalmine.  The  pajTnent 
was  provisional  in  nature  because  EC 
authorization  of  the  capital  increase  was 
necessary,  and  if  authorization  was  not 
granted,  the  money  would  have  been 
repaid  to  ILVA.  The  capital  increase  was 
not  finalized  until  November  1989,  due 
to  delays  in  EC  approval.  At  that  time, 
the  payment  became  equity  capital. 

Consistent  with  the  Department's 
position  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  from 
Italy  (Grain-Oriented  Electrical  Steel), 
59  FR  18357  (April  18, 1994),  we 
preliminarily  determine  that  the  funds 
provided  by  ILVA  to  Dalmine  are 
countervailable. 

EXiring  the  period  March-November 
1989,  Dalmine  had  use  of  the  money 
and  paid  no  interest  on  it.  Therefore,  we 
have  treated  the  funds  provided  by 
ILVA  to  Dalmine  as  an  interest-free 
short-term  loan  from  March  1989  to 
November  1989. 

Because  any  benefit  from  this  interest- 
free  loan  would  be  allocable  entirely  to 
1969,  no  benefit  is  attributable  to  the 
POI. 

III.  Programs  Preliminarily  Determined 
to  be  Not  Used 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  following  programs 
were  not  used.  This  determination  is 
subject  to  verification. 

1 .  Preferential  IMI  Export  Financing 
Under  Law  227/77 

2.  Preferential  Insurance  Under  Law 
227/77 

3.  Retraining  Grants  under  Law  181/89 

4.  Benefits  under  ECSC  Article  56 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  7Q3(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  seamless  pipe  from  Italy, 
which  are  entered  or  withdrawTi  from 
warehouse,  for  consumption  on  or  after 
the  date  of  the  publication  oflhis  notice 
in  the  Federal  Register,  and  to  require 
a  cash  deposit  or  bond  for  such  entries 
of  the  merchandise  in  the  amounts 
indicated  below.  This  suspension  will 
remain  in  effect  until  further  notice. 


Seamless  Pipe 

Coimtry-Wide  Ad  Valorem  Rate — 1.42 
percent 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Eteputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 

If  otir  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opporttmity  to  comment  on  this 
preliminary  determination.  The  hearing 
will  be  held  on  January  18, 1995,  at  the 
U.S.  Department  of  Commerce,  Room 
3708, 14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  ten  days  of  the  publication  of 
this  notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Requests  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  January 
9,  1995-  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the 
rebuttal  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  January 
16, 1995.  An  interested  party  may  make 
an  affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 


should  be  submitted  in  accordance  with 
section  355.38  of  the  Commerce 
Department's  regulations  and  will  be 
considered  if  received  within  the  time 
limits  specified  above. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b{n). 

Dated:  November  18. 1994. 
Susan  G.  Esseiman, 

Assistant  Secretary  for  Import 

Administrdtion. 

IFR  Doc.  94-29239  Filed  11-25-94;  8:45  am) 

BILUNG  CODE  3510-OS-P 


Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC);  Meeting 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pending  availability  of  the 
Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC)  members, 
ETTAC  will  hold  its  inaugural  meeting 
to  outline  the  function  and  agenda  of 
the  committee  as  well  as  discuss  future 
projects  and  current  issues  which 
influence  U.S.  Environmental 
Technologies  Trade  policy. 

DATES:  Wednesday,  December  14.  1994. 
9:00  am-12:00  pm. 

ADDRESSES:  If  held,  the  meeting  will  be 
held  at  the  Grand  Hvatt  Hotel,  1000  H 
Street.  N.W..  Washington,  D.C. 

PUBLIC  PARTICIPATION:  If  held,  the 
meeting  will  be  open  to  the  public. 
Seating  is  limited  and  will  be  on  a  first 
come,  first  serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Alonzo,  Office  of  Environmental 
Technologies  Exports,  Room  4324,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  (202)  482-5225. 

Dated:  November  21, 1994. 
Anne  L.  Alonzo, 

Deputy  Assistant  Secretary  for  Environmental 
Technologies  Exports. 

IFR  Doc.  94-29160  Filed  11-25-94;  8:45  ami 
BILUNG  CODE  3510-OR-P 


National  Oceanic  and  Atmospheric 
Administration 

Modernization  Transition  Committee 

ACTION:  Notice  of  Public  Meeting. 

TIME  AND  DATE:  December  14-1 5,  1994 
from  8:00  a.m.  to  4:00  p.m.  and  8:00 
a.m.  to  3:30  p.m.  respectively. 

PLACE:  This  meeting  will  take  place  at 
the  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 
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The  meeting  will  be  open  to  the 
public.  The  last  60  minutes  of  the 
second  day  will  be  set  aside  for  oral 
comments  or  questions  from  the  public. 
Approximately  50  seats  will  be  available 
on  a  first-come  first-served  basis  for  the 
public. 

Matters  To  Be  Considered 

This  meeting  will  cover:  Consultation 
on  the  FY1996  National  Inxplementation 
Plan  (FY1996  NIP)  and  an  update  on  the 
NOAA/Cramer  Agreement.  Bxiefings 
will  be  presented  on  the:  NRC  NEXRAD 
Coverage  Study;  Automation/ASOS 
update;  AWIPS  update;  ModemiTation 
Budget  Outlook;  and  Certification 
Outlook. 

CONTACT  KRSON  FOR  UdORE  IKJFORMATtON: 
Mr.  Nicholas  Scheller.  National  Weather 
Service.  Modernization  Staff,  1325  East- 
West  Highway.  SSMC2.  Silver  Spring, 
Maryland  20910.  Telephone:  (301)  713- 
04S4. 

Nicholas  H.  Scheller, 

Manager,  Transition  Implementation  Group. 
IFK  Doc.  94-29200  Filed  11-25-94:  8:45  am] 

BILUNQ  CODE  3$10-12-M 


(i.D.  111494D]  . 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

vService  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  final  action  on 

application  (P572)  and  inclusion  in 

General  Authorization  (GA  No.  1). 

SUMMAMT:  Notice  is  berebv-  given  that 
Florida  bistitute  of  Technology.  150 
West  University  Boulei-ard.  Melbourne. 
FL  32905  (Principal  bnestigator:  Dr. 
John  C.  Morris),  is  included  under  the 
General  Authorization  to  take  Atlantic 
bottlenose  dolphins  (Tursiops 
truncatus]  for  purposes  of  scientific 
research. 

ADDRESSES:  The  documentation  is 
available  for  review  upon  written 
request  or  by  appointment,  in  die 
following  offices: 

Chief,  Permits  Division,  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910  (301/713-2289); 

Southeast  Region.  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702-2432  (813/893-3141). 
SUPPLEMENTARY  INFORMATION:  On 
September  26. 1994.  notice  was 
published  in  the  Federal  Register  (59 
FR  49062)  that  a  request  for  a  scientific 
rrsi^arch  permit  to  harass  Atlantic 


bottlenose  dolphins  during  photo- 
identification  and  observational 
activities  had  been  submitted  by  the 
above-named  organization. 

NMFS  published  an  Interim  Final 
Rule  (50  CFR  parts  215  and  216,  General 
Authorization  for  Scientific  Research. 
59  FR  50372,  October  3,  1994. 
establishing'B  General  Authorization  for 
scientific  lesearcb  activities  that  involve 
only  Level  B  harassment  of  marine 
mammals.  Level  B  harassment  is 
defined  as  "any  act  of  pursuit,  torment, 
or  annoyance  which  has  the  potential  to 
disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns, 
including,  but  not  limited  to  migration, 
breathing,  nursing,  breeding,  feeding,  or 
sheltering  but  which  does  not  have  the 
potential  to  injure  a  marine  mammal  or 
marine  manunal  stock  in  the  wild." 
Research  activities  that  are  likely  to 
involve  only  Level  B  harassment  are 
identified  as  photo-identification, 
behavioral  observations,  and  vessel  and 
aerial  surveys.  NMFS  has  confirmed 
that  the  General  Authorization  applies 
to  the  proposed  scientific  research  as 
described  in  the  application. 

Dated:  NovBinber  21, 1994. 
P.  A.  Montanio. 

Acting  Deputy  Director.  Office  of  Protected 
Resources.  National  Murine  Fisheries  Servict;. 
[FR  Doc.  94-29162  Filed  11-25-94;  8:45  am] 

BHXING  COBE  3614-82-^ 


National  Tectmical  Information  Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  of  America 
to  practice  the  inventions  embodied  in 
the  following  series  of  U.S.  Patents: 
4,127,528,  4,127,518,  4,127,535, 
4,127,534.4,127,531,4,127,532, 
4,127,533,  4,139,504,  4,127,541, 
4,127.523,  4.127,524,  4,127,525, 
4,127,526.  4,127,527,  4,127,519, 

4.127.520,  4,127,529,  4,127,530, 
4.127,517,  4,127,536,  4,127,537, 
4,127,538,  4,127,539,  4,127.540, 

4.127.521.  4.127,522,  4,180,501, 
4,213,968,  and  4,312,857,  to  Trans- 
Neuro,  Inc.,  having  a  place  of  business 
in  Wilmette,  Illinois.  The  patent  rights 
in  these  inventions  have  been  assigned 
to  the  United  States  of  America. 

The  prospective  exclusive  license  will 
be  royahy-bearing  and  vnll  comply  with 


the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  'While  the 
primary  purpose  of  this  notice  is  to 
announce  NTIS'  intent  to  grant  an 
exclusive  Ucense  to  practice  the  noted 
patents,  it  also  serves  to  publish  said 
patents'  availabihty  for  licensing  in 
accordance  with  law.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  90  days  from  the  date  of  this 
published  notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  series  of  related  inventions 
expressed  in  the  patents  cited  above 
describe  various  peptides,  endorphins 
and  enkephalins  believed  to  be 
beneficial  in  the  therapeutic  treatment 
of  a  range  of  conditions  believed  to  be 
caused  by  defective  brain  mechanisms, 
including  various  forms  of  mental 
illness. 

Copies  of  the  instant  patents  are 
available  imm  the  Commissioner  of 
Patents  and  Trademarks,  Box  9, 
Washington,  DC  at  a  cost  of  $3.00  each. 

Any  inquiries  and  comments  relating 
to  the  contemplated  license  must  be 
submitted  to  Neil  L.  Mark,  Office  of 
Federal  Patent  Licensing,  NTIS,  Box 
1423,  Springfield.  Virginia  22151. 
Properly  filed  competing  license 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 
Douglas  |.  Caiapion, 

Director.  Office  of  Federal  Patent  Licensing. 
jFR  Doc.  94-29133  Filed  11-25-94:  8:45  am] 

BtLLINC  COOe  3S10-04-M 


Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  In  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  Canada  and  Australia  to 
practice  the  invention  embodied  in 
Patent  Nos.  1,311,527  (Canada)  and 
618088  (Australia),  titled 
'■Electromagnetic Fire  Warning  System" 
for  Underground  Mines,"  to  VLF 
Magnetic  Systems.  Inc.,  having  a  place 
of  business  in  Ontario,  Canada.  The 
patent  rights  in  this  invention  have  been 
assigned  10  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  temts  and  conditions  of  35  U.S  C. 
209  and  37  CFR  404.7.  While  the 
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primary  purpose  of  this  notice  is  to 
announce  NTIS'  intent  to  grant  an 
exclusive  license  to  practice  the  noted 
foreign  patents,  it  also  serves  to  publish 
said  patents'  availability  for  licensing  in 
accordance  with  law.  The  availability  of 
the  invention  for  licensing  was 
published  as  U.S.  patent  application, 
S.N.  7-201,  235.  in  the  Federal  Register 
of  September  22, 1988  (Vol.  53,  No.  184. 
p.  36875).  The  prospective  exclusive 
license  may  be  granted  unless,  within 
90  days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

The  present  invention  describes  an 
electromagnetic  warning  system  for 
miners  working  in  underground  mines 
wherein  the  warning  system  comprises: 
a  transmitter  unit  for  transmitting  an 
ultra-low  ft-equency  signal  through  the 
strata  that  define  the  mine  openings;  an 
ultra-low  ft-equency  receiver  unit 
equipped  with  a  high  permeability 
ferrite  core  antenna  which  is  tuned  to 
the  frequency  of  the  transmitter  unit  for 
producing  a  warning  signal  to  the 
miners  within  an  underground  mine. 

Information  concerning  the  above- 
identified  invention  may  be  obtained 
from  the  NTIS  at  the  address  below. 

Any  inquiries  and  comments  relating 
to  the  contemplated  license  must  be 
submitted  to  Neil  L.  Mark,  Office  of 
Federal  Patent  Licensing,  NTIS.  Box 
1423.  Springfield.  Virginia  22151. 
Properly  field  competing  license 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 
Douglas  |.  Campion. 

Director,  Office  of  Federal  Patent  Licensing. 
[FR  Dor.  94-29132  Filed  11-25-94;  8:45  am) 


BILLING  CODE  3S10-04-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  28. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crj'stal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Coveralls,  Disposable 

8415-01-092-7529 

8415-01-092-7530 

8415-01-092-7531 

8415-01-092-7532 

8415-01-092-7533 
(Additional  25%  of  the  Government's 

requirement) 
NPA:  Tradew  nds  Rehabilitation  Center, 

Gary,  Indiana 
Beverly  L.  Milkman, 
E.\ecutive  Director. 

|FR  Doc.  94-29205  Filed  11-25-94;  8:45  am| 
BILLING  CODE  6820-33-M 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  28,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
19,  1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  F.R. 
42820)  of  proposed  addition  to  the 
Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
the  janitorial  service,  four  other 
disadvantaged  businesses  in  Utah,  the 
Utah  office  of  the  Small  Business 
Administration  (SBA),  and  a  legal 
defense  fund  representing 
disadvantaged  businesses.  All  the 
commenters  opposed  the  proposal  to 
add  the  service  to  the  Procurement  List. 

The  current  contractor  indicated  that 
its  contract  for  the  service  represented  a 
sizeable  part  of  its  sales  for  the  last 
quarter,  and  noted  that  not  being 
allowed  to  perform  the  remaining 
option  year  of  its  contract  could  affect 
its  sun'ival.  The  contractor  cited  its 
quality  performance  on  the  contract,  as 
evidenced  by  an  award  it  had  received. 
The  legal  defense  fund  seconded  the 
contractor's  comments. 

The  four  other  Utah  disadvantaged 
businesses  noted  that  the  service  had 
long  been  in  the  Federal  disadvantaged 
business  (8(a))  program.  Its  removal 
from  the  program,  along  with  closures  of 
two  other  military  bases  in  Utah,  would, 
they  claimed,  eliminate  about  a  fifth  of 
the  8(a)  contracting  business  in  Utah, 
requiring  disadvantaged  businesses  to 
go  outside  of  the  State  to  do  Federal 
work  in  the  program.  Accordinglv,  they 
indicated  that  addition  of  this  contract 
to  the  Procurement  List  would 
negatively  impact  them. 

The  SBA  district  office  also  indicated 
that  this  scrxice  has  been  in  the  8(a) 
program  for  many  years.  The  office 
indicated  that  the  ser\ice  is  a 
substantial  part  of  the  program  in  Utnh. 
representing  at  least  ten  percent  of 
program  dollars  and  nearly  fifty  perccrit 
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of  program  dollars  in  janitorial  services. 
The  office  also  seconded  the  current 
contractor's  comments  concerning  its 
option  and  its  performance  on  the 
contract. 

Additions  to  the  Procurement  List  do 
not  affect  contracts  in  being  before  the 
effective  date  of  the  addition,  or  options 
tr>.ercised  under  those  contracts.  The 
decision  to  exercise  an  option  is  solely 
at  the  discretion  of  the  Government 
contracting  activity.  Consequently,  if  an 
option  is  not  exercised,  any  resulting 
impact  on  a  contractor  is  because  of  the 
contracting  activity's  deci.sion  and  not 
the  Committee's  action  in  adding  an 
item  to  the  Procurement  List.  In  this 
particular  case,  the  option  in  question 
has  already  been  exercised,  so  the 
contractor  will  retain  the  work  for  the 
coming  year. 

A  comparison  of  the  comments  by  the 
SB  A  district  office  and  the  four  Utah 
businesses  with  information  available 
from  Hill  Air  Force  Base  contracting 
staff  indicates  that  the  commenters  have 
exaggerated  the  impact  on  the  8(a) 
program  of  adding  this  service  to  the 
Procurement  List.  Based  on  FY  1994 
data,  this  contract  represents  only  six 
percent  of  all  8(a)  contracts  at  Hill  Air 
Force  Base.  Since  there  are  other  8(a) 
contracts  in  Utah,  such  as  a  General 
Services  Administration  contract  for 
janitorial  services  at  the  Federal 
building  in  Salt  Lake  City,  this  contract 
clearly  represents  an  extremely  small 
percentage  of  all  the  8(a)  contracts  in 
Iftah. 

With  respect  to  8(a)  janitorial 
contracts  in  Utah,  the  Committee 
recognizes  that  there  are  a  limited 
number  of  opportunities  to  clean 
Federal  facilities.  However,  it  also 
knows  that  many  8(a)  janitorial 
contracts  are  competed  among  8(a) 
contractors  on  a  regional  or  national 
basis.  Consequently,  the  Federal 
business  opportunities  for  8(a)  janitorial 
firrnsjn  Utah  are  not  limited  to 
contracts  for  facilities  within  Utah. 
Moreover,  adding  this  ser\'ice  to  the 
Procurement  List  is  not  taking  business 
away  from  the  current  contractor  or  the 
other  8(a)  contractors  which 
commented,  but  only  removing  the 
opportunity  for  8(a)  firms  other  than  the 
current  contractor  to  obtain  the  work  in 
the  future. 

Taking  into  account  all  these  tactors. 
the  Committee  does  not  believe  that 
addition  of  this  service  to  the 
Procurement  List  will  have  a  Mfverc 
impact  on  the  8(a)  program  and  its  Utrth 
contractors.  The  Committee's  action  will 
iilso  create  a  very  large  number  of  jobs 
ior  people  with  severe  disabilities,  well 
ii»?yond  the  average  for  a  Procurement 
i-ist  addition. 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  tlsat  the  service  listed 
below  are  snitsble  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. ' 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  tlie  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial  (Remaining 
buildings  not  on  Procurement  List)  Hill 
Air  Force  Base.  Utah. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exorcised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  94-29203  Filed  11-25-94;  8:45  ami 

BILUNG  CODE  68X0-d3-P 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  rec-eived 
proposals  to  add  to  the  Procurement  Li.st 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  dissbiUtie.s. 

COMMENTS  MUST  BE  RECEIVED  ON  OH 
BEFORE:  December  28.  1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  ,\ro  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
173.S  Jefferson  Davis  Highway. 
Arlingtcm.  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPI^MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
Uie  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  tti 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  smal  I 
entities  other  than  the  small 
organizations  that  will  fiu-nish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  resuh  in 
authorizing  small  entities  to  funiish  the 
services  to  the  Government. 

4.  There  are  no  known  regulator^' 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  propost^d 
for  addition  to  the  Procurement  LisL 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

janitorial/Custodial.  Navy  Post  Graduate 
.School.  Weather  Forecast  Office, 
Building  712.  21  Grace  Hopper 
.^ venue.  Monterey,  California 

NP.A:  Hope  Rehabilitation  Services. 
Santa  Clara.  California 

lanitorial/Grounds  Maintenance  Naval 
Industrial  Reserve  Ordnance  Plant. 
Rochester,  New  York 

NI',\:  Rochester  Rehabilitation  Center. 

Roche.ster,  New  York 
Beverly  L.  Milkman, 
Fxtrcutivt!  Director. 
|FR  Doc.  94-29204  Filed  11-25-94:  H:45  anil 

BILLINO  CODE  6820-J3-^ 
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Procurement  Ust  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabiUties. 
EFFECTIVE  DATE:  December  28. 1994. 
ADDRESS:  Conunittee  for  Purcha.se  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
24.  August  26  and  September  2. 1994. 
Ihe  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  FR 
32686.  44133  and  45667)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
mider  41  U.S.C.  46-48c  and  41  CFR  51- 

,4. 

I  certify  that  the  following  action  will 
lot  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  Actors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish    - 
the  objectives  of  the  Javits-Wagner- 
CDay  Act  (41  U.SX:.  46  48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Administrative  Services.  Waterways 
Experiment  Station.  Vicksburg. 
Mississippi 


Janitorial/Custodial,  North  Island  Naval 
Air  Station  Commissary,  San  Diego. 
CaUfomia 

Janitorial/Custodial.  Naval  Air  Warfare 
Center.  Aircraft  Division,  6000  E.  21st 
Street.  Indianapolis,  Indiana 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options 

exercised  under  those  contracts. 

Beverly  L.  Milkman, 

EKCcutive  Director. 

IFR  Doc.  94-29206  Filed  11-25-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Final  Programmatic  Environmental 
Impact  Statament  (F PEIS)  for  the 
Ballistic  Missile  Defense  (BMD) 
Program 

AGENCY:  BalhsUc  Missile  Defense 
Organization  (BMDO). 
ACTION:  Notice  of  availability. 

SUMAMRY:  The  BMDO  has  finished  and 
is  now  making  available  the  Ballistic 
Missile  Defense  (BMD)  Final 
Programmatic  Environmental  Impact 
Statement  (FPEIS).  The  purpose  of  the 
BMD  Program  is  to  develop  the 
capabilities  to  protect  both  die  United 
States,  and  those  areas  of  vital  interest 
to  the  United  States  (e.g..  U.S.  troops, 
allies,  and  friends)  bom  ballistic  missile 
attack.  The  BMD  FPEIS  analyzes  the 
potential  environmental  impacts 
associated  with  the  Preferred  Action 
and  three  alternatives. 

The  BMD  Program  consists  of  tvwo 
segments.  Theater  Missile  Defense 
(TMD)  and  \>Tional  Missile  Defense 
(NMD).  TMD.  though  part  of  the  BMD 
Program,  has  independent  utility  arid  is 
evaluated  in  its  own  PEIS.  Under  all 
alternatives  in  the  BMD  FPEIS,  the 
acquisition  of  TMD  system  capabilities 
will  continue  as  described  in  the  TMD 
Record  of  Decision  published  in  the 
Federal  Register  on  August  1 1 ,  1994. 
Additional  details  about  the  TMD 
program  may  be  found  in  the  Final 
Theater  Missile  Defense  Programmatic 
Life-Cycle  Environmental  Impact 
Statement  prepared  by  the  U.S.  Army 
Space  and  Strategic  Defense  Command 

The  Preferred  Action  in  the  BMD 
FPEIS  is  to  continue  a  focused  approach 
to  long-lead  time  technology 
development  in  the  form  of  the  NMD 
Technology  Readiness  Program.  The 
Preferred  Action  is  also  the  No  Action 
Alternative  as  it  is  a  continuation  of 
current  BMDO  poficy.  The  NMD 
Technology  Readiness  Program  involves 


the  development  of  eicisting  and  new 
technologies  and  test  systems  for 
ground-  and  space-based  elements 
(excluding  Space- Based  interceptors). 
Research  is  to  be  focused  to  ensure  the 
capability  to  deploy  a  limited  NMD 
system  in  the  next  decade.  Basic 
technology  efforts  will  continue  to 
infuse  new  advances  as  the  program 
proceeds.  Contingency  planning  and 
options  development  will  also  continue 
to  be  conducted  to  meet  unexpected 
threats. 

The  FPEIS  also  analyzes  three  System 
Acquisition  Alternatives  for  the 
continued  research  and  development  of 
a  BMD  system  capability  by  the 
Department  of  Deiiense  (Dob).  The 
environmental  impacts  of  later  life-cycle 
phases  beyond  research,  development, 
and  testing  for  these  alternatives  are 
discussed  in  the  FPEIS  to  enhance 
future  decision-making  on  whether  and 
how  the  DoD  could  proceed  with  a  BMD 
system.  Alternatives  to  the  Preferred 
Action  analyzed  in  the  FPEIS  include: 

•  Ground-and  Space-Based  Sensors 
and  Ground  and  Space-Based 
Interceptors  System  Acquisition 
Alternative.  Under  this  alternative, 
BMDO  would  proceed  with  rese.arch, 
development,  and  testing  activities 
similar  to  the  Preferred  Action  but  at  a 
more  intense  level  of  efi^ort.  This 
alternative  would  also  allow  for  the 
acquisition  of  a  Ground-and  Space- 
Based  NMD  system  to  proceed  to  the 
development  of  a  system  capability. 

•  All  Ground-Based  System 
Acquisition  Alternative.  Under  this 
alternative.  BMDO  would  also  proceed 
with  research,  development,  and  testing 
activities  similar  to  the  Preferred  Action 
but  at  a  more  intense  level  of  effort.  This 
ahemative  would  allow  for  the 
acquisition  of  an  All  Ground -Based 
NMD  system  to  proceed  to  the 
developm--ntof  a  systen.  capability. 

•  Ground-and  Space-Based  Sensors 
and  Ground-Based  Interceptors  System 
.Acquisition  Alternative.  Under  this 
alternative,  BMDO  would  proceed  with 
research,  development,  and  testing 
activities  similar  to  the  Proposed  Action 
but  at  a  more  intense  level  of  effort.  This 
alternative  would  allow  for  the 
acquisition  of  a  Ground-and  Space- 
Based  NKffl  sj-stBm  (without  sipace- 
Based  Interceptors)  to  proceed  to  the 
ilevelopment  of  a  system  capability. 

A  Record  of  Decision  on  the  BMD 
PEIS'  alternatives  will  be  made  available 
no  earlier  than  30  days  after  this  Notice 
of  Av"dilability  (of  the  FPEIS)  is 
published  in  the  Federal  Register. 

LEAD  agency:  BalUstic  Missile  Dcfe.ise 
Organization. 
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COOPERATING  AGENCIES:  Department  of 
Energy,  National  Aeronautical  and 
Space  Administration,  U.S.  Air  Force, 
U.S.  Anny,  U.S.  Navy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Thomas  URock.  OATSD/PA, 
Pentagon,  Washington,  DC  20301-7100, 
(703)  697-5131. 

Dated:  November  21, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  94-29145  Filed  11-25-94;  8;45  am) 
BILLING  CODE  SOWMM-M 


Department  of  the  Air  Force 

Notice  of  Availability  Record  of 
Decision  (ROD);  KC-135  Combat  Crew 
Training  School  (CCTS)  Relocation 

The  Air  Force  has  prepared  a 
classified  environmental  impact 
statement  (EIS)  assessing  the  potential 
cumulative  environmental  effects  of  a 
Defense  Base  Closure  and  Realignment 
Commission  (Commission)  1993 
recommendation  to  relocate  specified 
KC-135  CCTS  units  to  Altus  AFB,  OK. 
The  EIS  also  analyzed  classified  C-17 
actions  that  will  take  place  at  Altus. 
Consideration  of  cumulative  impacts, 
when  associated  with  the  Commission 
recommendations,  required  portions  of 
the  EIS  to  be  classified.  A  ROD  was 
prepared  in  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  summarizes  the 
decision  of  the  Air  Force  on  the 
proposals. 

Commission  actions  in  1991 
recommended  the  closure  of  Castle  AFB 
and  the  relocation  to  Fairchild  AFB, 
Washington,  of  the  398  OG,  which  is  the 
Air  Force's  KC-135  CCTS.  In  1993, 
Commission  recommendations 
redirected  the  relocation  of  the  398  OG 
from  Fairchild  AFB  to  Altus  AFB. 

The  President  accepted,  and  the 
Congress  did  not  reject,  the 
recommendations  of  the  Commission; 
therefore  Public  Law  101-510  requires 
the  Secretary  of  Defense,  as  a  matter  of 
law,  to  implement  the  realignment.  The 
movement  of  the  specified  units  to 
Altus  AFB  is  by  law,  a  final  decision, 
therefore,  no  other  beddown  alternative 
locations  were  assessed. 

The  CCTS  conducts  formal  flying 
training  in  the  KC-135  aircraft  for 
pilots,  navigators,  and  boom  operators. 
The  CCTS  also  provides  instructor 
training  in  each  of  these  aircrew 
positions.  Locating  the  CCTS  at  Altus 
AFB  will  increase  the  number  of  KC- 
135s  at  the  base  by  two  for  a  total  of  24 
primary  assigned  aircraft  (PAA).  The  Air 
Mobility  Command's  457  OG,  an  Altus 


Tenant  that  currently  operates  KC-135 
aircraft,  will  inactivate  before  the  CCTS 
starts  training. 

Tulsa,  Clinton-Sherman,  and  Will 
Rogers  World  (Oklahoma  City)  Airports, 
all  in  Oklahoma,  as  well  as  the  Midland 
International  Airport,  Texas,  may  be 
used  as  auxiliary  training  airfields  for 
some  CCTS  flying  training  missions. 

Requests  for  copies  of  the  ROD  or 
other  information  regarding  this  action 
should  be  directed  to:  Mr.  Jack  C.  Bush, 
Headquarters  Air  Force,  Environmental 
Planning  Division,  1260  Air  Force 
Pentagon,  Washington,  DC  20330-1260, 
(703) 695-1236. 

List  of  Subjects 

Environmental  Protection, 
Environmental  Impact  Statement,  US 
Air  Force,  Altus  AFB,  Realignment. 
Defense  Base  Closure  and  Realignment 
Commission. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-29134  Filed  11-25-94;  8:45  am] 
BILUNQ  CODE  3«1(M>1-P 


Office  of  theJSecretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoD)  aimounces  the  first  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  discussed  are  procedures 
and  operations  of  the  Council,  and  ways 
of  promoting  partnership. 
DATES:  The  meeting  is  to  be  held 
Monday,  December  12,  1994  in  room 
5C1042  the  Pentagon  from  10:00  a.m. 
until  12  noon.  Comments  should  be 
received  by  December  6,  in  order  to  be 
considered  at  the  December  12  meeting. 
ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-served  basis. 
Individuals  wishing  to  attend  who  do 
not  possess  an  appropriate  Pentagon 
building  pass  should  call  the  below 
listed  telephone  number  to  obtain 
instructions  for  entry  into  the  Pentagon. 
Handicapped  individuals  wishing  to 
attend  should  also  call  the  below  listed 
telephone  number  to  obtain  appropriate 
accommodations. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Kenneth  Oprisko,  Chief,  Labor 
Relations  Branch,  Field  Advisory 
Services  Division,  Defense  Civilian 
Personnel  Management  Service,  2461 
Eisenhower  Ave.,  Hof&nan  Building  #1, 
Suite  152,  Alexandria.  VA  22331-0900, 
(703) 325-1380. 

Dated:  November  21, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Of  freer.  Department  of  Defense. 
[FR  Doc.  94-29146  Filed  11-25-94;  8:45  am] 
BILUNG  CODE  S00O-04-M 


Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Coast  of  Florida  Erosion 
and  Storm  Effects  Study  in  Palm 
Beach,  Broward,  and  Dade  Counties, 
Florida 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

summary:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  for  Region  III  of  the  Coast  of 
Florida  Erosion  and  Storm  Effects 
Study.  The  study  is  a  cooperative  effort 
between  the  Corps  of  Engineers  and  the 
Florida  Department  of  Environmental 
Protection,  the  study  sponsor,  to 
investigate  coastal  processes  on  a 
regional  basis  to  recommend 
modifications  for  existing  shore 
protection  and  navigation  projects. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Jacksonsville  District, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Dupes,  (904)  232-1689. 
SUPPLEMENTARY  INFORMATION:  1.  The 
Coast  of  Florida  Erosion  and  Storm 
Effects  Study  was  authorized  on  16  July 
1984,  by  Section  104  of  the  1985 
Appropriations  Act  (Public  Law  98- 
360).  The  study  area  includes  most  of 
the  Atlantic  and  Gulf  coast  of  Florida 
and  has  been  divided  into  five  coastal 
regions.  The  region  currently  being 
studied,  and  is  the  focus  of  the  DEIS,  is 
Region  III  which  consists  of  92  miles  of 
Atlantic  Ocean  coastline  within  Palm 
beach,  Broward,  and  Dade  counties. 
Several  alternatives  are  being 
considered  in  the  study  and  will  be 
addressed  in  the  DEIS.  These  include: 

a.  Continued  renourishment  of 
existing  projects. 

b.  Design  modifications  to  existing 
projects  where  needed. 
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c.  Sand  bypassing  at  inlets  using  sand 
transfer  plants  and/or  conventional 
dredging, 

d.  Naarshore  placement  of  suitable 
maintenance  dredged  material  to  feed 
adjacent  beaches. 

5.  Use  of  suitable  maintenance 
dredged  material  as  beach  fill, 

6.  Construction  of  groins  and/or 
offshore  breakwaters. 

7.  Dune  construction. 

8.  Construction  of  sand  traps  at  inlets 
to  aid  in  sand  bypassing. 

9.  Sand  tightening  existing  jetties 
where  the  need  has  been  identified. 
Sources  of  sand  that  have  been 
identified  include  offshore  borrow 
areas,  upland  sand  sources,  suitable 
material  from  maintenance  dredging 
and  the  possible  use  of  Bahamian 
aragomte. 

2.  Scoping:  The  scoping  process  will 
involve  Federal,  State,  county  and 
municipal  agencies,  and  other  interested 
persons  and  organizations.  .A  scoping 
letter  (November  8. 1994)  has  been  sent 
to  interested  Federal  State,  county  and 
municipal  agencies  requesting  their 
comments  and  concerns.  Aify  persons 
and  organizations  vr-ishing  to  participate 
in  the  scoping  process  should  contact 
the  U.S.  Army  Corps  of  Engineers  at  the 
above  address.  Significant  issues  that 
are  anticipated  include  concern  for 
offshore  hard  bottom  communities, 
fisheries,  water  quality,  sea  turtles  and 
t:iiltural  resources. 

3.  Coordination  with  the  U.S.  Fish 
and  Wildhfe  Sen'ice  and  the  National 
Marine  Fisheries  Service  will  be 
accomplished  in  compliance  with 
section  7  of  the  Endangered  Species  Act. 
Coordination  required  b\'  applicable 
Federal  and  State  laws  and  policies  will 
be  conducted.  Since  the  project  will 
require  the  discharge  of  material  into 
uaters  of  the  United  States,  the 
dischai^e  will  comply  with  the 
provisions  of  section  404  of  the  Clean 
V\'ater  Act  as  amended. 

4.  DEIS  Preparation:  It  is  estimated 
that  the  DEIS  will  be  available  to  the 
public  duringMay  of  1995. 
KennHh  L.  Denton. 

:\rmy  Federal  Rffgister  Liaison  Officer 

!T-R  Doc.  94-29135  Filed  1 1-25-94;  8:45  ami 

BILLING  CO06  37ia-AJ-4fl 


Availabfljty  for  Exclusive,  PartiaHy 
Exclusive,  or  Nonexclusive  Licensing 
of  a  U.S.  Patent  Concerning  a  Shaping 
Apparatus  for  an  Explosive  Charge 

AGENCY:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  DOD. 

ACTION:  Notice  of  availability. 


SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i).  announcement  is  made  of 
the  availability  of  U.S.  Patent  5.323,681 
for  licensing.  This  patent  has  been 
assigned  to  the  United  States  of  America 
as  represented  by  the  Secretary-  of  the 
Army.  Washington.  D.C. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers.  Waterways  Experiment 
Station.  ATTN:  CE\VES-CT-C. 
Vicksburg.  MS  39180-6199. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  A.  Little.  (BOl)  634-3175. 

SUPPLEMENTARY  iNFORMATION:  The 
invention  prondes  a  shaping  apparatus 
for  an  explosive  c-harge  to  be  used  with 
an  Explosively  Formed  Penetrator  (EFP). 
The  shaping  apparatus  comprises  a 
nonmetal  mold  in  the  form  of  a  frustrum 
of  a  cone  with  a  latch  and  hinge 
attached  thereto.  The  mold  is  hand 
packed  with  a  plastic  bonded  explosive 
to  fonm  an  explosive  charge.  Current 
EFPs  are  bmited  in  performance  due  to 
poor  projectile  formation  partially 
caused  by  nonuniform  application  of 
the  explosive  into  the  rear  portion  of  the 
EFP.  This  invention  discloses  a  design 
of  an  explosive  shaping  apparatus 
which  provides  uniform  application  of 
the  explosive  on  to  the  EFP.  resulting  in 
improved  EFP  slug  formation  and  flight 
characteristics.  The  EFP  standoff  range 
is  increased  by  as  much  as  400%. 
Standoff  munitions,  like  the  EFP,  have 
wide  potential  apphcation  for  military- 
use,  including  demolition  of  bridges  and 
bunkers  and  off-road  mine  use. 
Additionally,  the  EFP  could  be  used  by 
the  mining  industry  to  clear  rock  jams" 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  title  35.  U.S.  Code,  the  Department  of 
the  Army.  Corps  of  Engineers. 
Waterways  Experiment  Station  wishes 
to  license  the  above  United  States  Patent 
in  an  exclusive,  partially  exclusive,  or 
non-exchisive  manner  to  any  party 
interested  in  using  the  technology    " 
described  in  the  above  mentioned 
patent.  Any  interested  party  is  requested 
to  submit  a  proposal  for  an  exclusix-e, 
partially  e.xcJusive,  or  non-exclusive 
license.  The  proposals  for  using  this 
technology  will  be  evaluated  using  the 
following  criteria:  technical  capability, 
size  of  business,  and  developmental 
plan. 

Kenneth  L.  D«nton. 
Army  Fvderal  Register  Liaison  Officer 
(FR  Doc.  94-29136  Filed  11-25-94;  8:45  am] 
HLUNG  CODE  371(M>U-M 


DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Human 
Radiation  Experiments 

agency;  U.S.  Department  of  Enei^y. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463, 86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
DATE  AND  T»IE:  December  15. 1994.  9:00 
a.m.-5:00  p.m.;  December  16.  1994. 8:00 
a.m.— 5:00  p.m. 

PLACE:  Omni  Shoreham  Hotel.  2500 
Cah-ert  Street.  N.W..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman,  Advisor\'  Committee 
on  Human  Radiation  Experiments,  1726 
M  Street,  NW..  Suite  600.  Washington. 
DC  20036.  Telephone:  (202)  254-9795 
Fax:  (202) 254-9828. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Advisor\- 
Committee  on  Human  Radiation 
Experiments  was  established  by  the 
President.  Executive  Order  No.  12891. 
January  15. 1994.  to  provide  advice  and 
recommendations  on  the  ethical  and 
scientific  standards  applicable  to  human 
radiation  experiments  carried  out  or 
sponsored  by  the  United  States 
Government.  The  Advisory  Committee 
on  Human  Radiation  Experiments 
reports  to  the  Human  Radiation 
Interagency  Working  Group,  the 
members  of  which  include  the  Secretary 
of  Energy,  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  the  Secretary  of  Veterans 
Affairs,  the  Attorney  General,  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Thursday,  December  75,  1994 

9:00  a.m.— Call  to  Order  and  Opening 

Remarks. 
9:10  a.m.— Discussion. Committef  Strategj- 

and  Direction. 
12.15  p.m.— Lunch. 
1:30  p.m. — Discussion.  Committoe  Stixteg)' 

and  Direction  (rontinutd). 
5:00  p.m. — Meeting  Adjourned. 

Friday,  December  16,  1994 

8:00  a.m.— Opening  Remarks. 

8:10  ajn.— Oiacutision.  Committee  Strateg}- 

and  Direction. 
10:15  a.m. — ^Public  Conunenf  (5  minute  rule). 
12:00  p.m.— Lunch. 
1:15  p.m. — ^Discussion,  Committee  Stratpgj' 

and  Direction  (continue). 
5:00  pjD. — Meeting  AHjoumed. 

A  final  agenda  will    e  available  a!  tiie 
meeting. 
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Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  five-minute 
oral  statement  should  contact  Kristin 
Crotty  of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Dated:  November  22, 1994. 
Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  94-29199  Filed  11-25-94;  8:45  am] 
WLUNQ  CODE  MSO-OI-M 


DOE  Response  to  Recommendation 
94-3,  Rocky  Flats  Seismic  and 
Systems  Safety,  of  the  Defense 
Nuclear  Facilities  Safety  Board 

AGENCY:  Department  of  Energy. 
action:  Notice. 

SUMMARY:  Section  315(b)  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  42 
U.S.C.  2286d(b)  requires  the  Department 
of  Energy  to  publish  its  response  to 
Defense  Nuclear  Facilities  Safety  Board 
recommendations  for  notice  and  public 
comment.  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  94-3,  concerning 
Rocky  Flats  Seismic  and  Systems  Safely, 
in  the  Federal  Register  on  October  4, 
1994  (59  1*50581). 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  December 
28,  1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  P.  Crumbly,  Assistant 
Secretary  for  Environmental 
Management,  Department  of  Energy, 
1000  Independence  Avenue,  SVV, 
Washington,  DC  20585. 


Issued  in  Washington,  DC,  on  November 
21,1994. 
Mark  B.  Whitaker, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

November  18, 1994. 

The  Honorable  John  T.  Conway, 
Chairman.  Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue,  N.W.,  Suite 
700.  Washington.  DC  20004. 

Dear  Mr.  Conway:  The  Department  of 
Energy  accepts  the  Defense  Nuclear  Facilities 
Safety  Board  Recommendation  94-3,  Rocky 
Flats  Building  371  Plutonium  Storage  Safety. 
An  implementation  plan  is  being  prepared 
which  will  respond  to  specific 
recommendations  and  will  describe  the 
integrated  planning  for  development  of  the 
safety  basis  for  Rocky  Flats  Building  371 
plutontum  storage. 

The  Department  agrees  in  principle  with 
your  assessment  of  the  unique  safety 
importance  of  the  projected  storage  mission. 
The  implementation  plan  will  describe  the 
systems  approach  to  the  preparation  of  the 
documentation  needed  to  support  the  facility 
mission,  including  determination  of  cost- 
beneficial  design  upgrades.  The  evaluation  of 
seismic  hazards  will  include  assessment  of 
the  facility's  seismic  margin.  Safety  analysis 
will  consider  consequences  of  "beyond 
design  basis  accidents". 

We  will  work  closely  with  you  and  your 
staff  to  develop  a  responsive  implementation 
plan.  That  plan  will  be  forwarded  to  you  in 
accordance  with  42  U.S.C.  section  2286d. 
Sincerely, 

Hazel  R.  O'Leary- 

|FR  Doc.  94-29198  Filed  11-25-94;  8:45  ami 
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DOE  Response  to  Recommendation 
94-4,  Deficiencies  in  Criticality  Safety 
at  Oak  Ridge  Y-12  Plant,  of  the 
Defense  Nuclear  Facilities  Safety 
Board. 

AGENCY:  Department  of  Energy. 
action:  Notice. 

SUMMARY:  Section  315(b)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286d(b)  requires  the  Department 
of  Energy  to  publish  its  response  to 
Defense  Nuclear  Facilities  Safety  Board 
recommendations  for  notice  and  public 
comment.  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  94—4,  concerning 
deficiencies  in  criticality  safety  at  Oak 
Ridge  Y-12  Plant,  in  the  Federal 
Register  on  October  5, 1994  (59  FR 
50732). 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  December 
28,  1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defen.se  Nuclear 


Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
DC.  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Victor  H.  Reis,  Assistant  Secretary 
for  Defense  Programs,  Department  of 
Energy,  1000  Independence  Avenue. 
SW,  Washington,  D.C.  20585. 

Issued  in  Washington,  D.C,  on  November 
21.  1994. 

Mark  B.  Whitaker, 

Departmental  Representative  to  the  Dt^fense 
Nuclear  Facilities  Safety  Board. 

November  18, 1994 

The  Honorable  John  T.  Conway 

Chairman,  Defense  Nuclear  Facilities  Safety 

Board.  Suite  700. 625  Indiana  Avenue. 

N.W.,  Washington,  DC  20004 

Dear  Mr.  Chairman:  On  September  27,  ■ 
1994,  the  Defense  Nuclear  Facilities  Safety 
Board  issued  Recommendation  94—4,  dealing 
with  deficiencies  in  Criticality  Safety  at  the 
Oak  Ridge  Y-12  Plant.  The  Department 
accepts  the  recommendation. 

The  Department  has  initiated  actions  to 
resolve  nuclear  criticality  safety  and  conduct 
of  operations  deficiencies  at  the  Y-12  Plant. 
Shutdown  nuclear  operations  will  not 
resume  until  all  necessary  corrective  and 
compensatory  measures  are  in  place.  The 
Assistant  Secretary  for  Defense  Programs  has 
provided,  under  separate  cover,  a  plan 
detailing  specific  requirements  for  restart  of 
operations,  as  well  as  a  rep>ort  explaining 
how  the  deficiencies  remained  undetected. 

In  addition,  the  Department  will  develop 
an  implementation  plan  to:  1]  evaluate 
compliance  with  Operational  Safety 
Requirements  and  Criticality  Safety 
Approvals;  2)  comprehensively  review  the 
Y-12  Plant's  nuclear  criticality  safety 
program;  3)  assess  the  current  level  of 
conduct  of  operations  at  the  Y-12  Plant;  4) 
evaluate  the  experience,  training,  and 
performance  of  key  Department  of  Energy 
and  contractor  personnel  involved  in  safely- 
related  activities  at  the  Y-12  Plant;  and  5) 
correct  any  identified  deficiencies. 

We  will  work  closely  with  you  and  your 
staff  to  develop  a  responsive  Implementation 
Plan.  The  Implementation  Plan  will  be 
forwarded  to  you  in  accordance  with  42 
U.S.C.  §  22864.  The  Implementation  Plan 
will  provide  sf>ecific  milestones  for 
accomplishing  the  commitments  described  in 
the  preceding  paragraph. 

Sincerely, 
Hazel  R.  O'Leary. 

|FR  Doc.  94-29197  Filed  11-25-94;  8:45  am] 
BILLING  CODE  MS(MI1-M 
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Federal  Energy  Regulatory 
Commission 

[Project  Nos.  10981, 2712  and  2534-MEl 

Bangor-Hydro  Electric  Co.;  Intent  to 
Hold  a  Public  Meeting  in  Bangor, 
Maine,  to  Discuss  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Basin  Mills 
Project  and  Existing  Stillwater  and 
Milford  Projects 

November  21, 1994. 

On  November  10,  1994,  the 
Commission  staff  mailed  the  Lower 
Penobscot  River  Basin  DEIS  to  the 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  This  docimient 
evaluates  the  environmental 
consequences  of:  (1)  Constructing  and 
operating  the  license  applicant's 
proposed  Basin  Mills  project  which 
consists  of  a  new  38  mega-watt  (MW) 
Basin  Mills  hydroelectric  development, 
expansion  of  the  existing  Veazie 
hydroelectric  development  from  8.4  to 
16.4  MW  and  decommissioning  of  the 
existing  2.3  MW  Orono  development; 
(2)  continuing  operation  of  the 
applicant's  existing  1.95  MW  Stillwater 
project;  (3)  expanding  the  applicant's 
existing  Milford  project  from  6.4  MW  to 
8  MW;  and  (4)  alternatives  to  the 
applicant's  proposals. 

The  DEIS  evaluates  five  alternatives 
for  the  Basin  Mills  proposal:  No  action 
(deny  Basin  Mills  license,  continue 
existing  operation  of  Veazie  and  Orono); 
BHE's  proposal;  BHE's  proposal  with 
additional  staff-recommended 
mitigation;  not  constructing  Basin  Mills 
but  relicensing  Veazie.  with  or  without 
increased  capacity,  in  combination  with 
decommissioning  or  refurbishing  Orono; 
and  not  constructing  Basin  Mills, 
decommissioning  and  removing  Veazie 
dam,  and  refurbishing  Orono. 

Alternatives  for  the  Stillwater  and 
Milford  projects  include:  No  action: 
applicant's  proposal;  and  applicant's 
proposal  with  staff-recommended 
mitigation. 

The  public  meeting,  which  will  be 
recorded  by  an  official  stenographer,  is 
scheduled  for  7:00  p.m.  on  Tuesday, 
December  13, 1994,  at  the  Ramada  Inn, 
357  Odlin  Road  (Exit  45B  off  1-95),  in 
Bangor,  Maine. 

At  the  meeting,  resource  agency 
personnel  and  other  interested  persons 
will  have  the  opportunity  to  provide 
oral  and  written  comments  and 
recommendations  regarding  the  DEIS  for 
the  Commission's  public  record. 


For  further  information,  please 
contact  Sabina  Joe  at  (202)  219-1648. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  94-29189  Filed  11-25-94;  8:45  am) 

BILLING  COOe  6717-01-M 


[Docket  No.  RP94-21 9-000] 

Columbia  Gulf  Transmission  Co.; 
informal  Settlement  Conference 

November  21, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  November  29, 
1994.  at  9  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Edith  A.  Gibnore  at  (202)  208-2158  or 
Mollis  J.  Alpert  at  (202)  208-0783. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-29187  Filed  11-22-94;  8:45  am) 
BILLING  COOE  6717-01-M 


[Docket  No.  CP92-1 82-007] 

Florida  Gas  Transmission  Co.; 
Compliance  Filing 

November  17, 1994. 

Take  notice  that  on  October  28. 1994, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing. 

FGT  states  that  by  orders  issued 
January  15. 1993  (January  15  Order), 
April  21, 1993  (April  21  Order),  and 
September  15, 1993  (September  15 
Order),  the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission) 
approved  the  Stipulation  and 
Agreement  filed  August  25, 1992 
(Settlement)  in  Docket  Nos.  CP92-182, 
et  al.  and  authorized  FGT  to  construct 
and  operate  a  major  expansion  of  its 
system  (Phase  IH  Expansion).  These 
orders  also  authorized  FGT  to  provide 
firm  transportation  service  through  the 
expanded  capacity  pursuant  to  a 
proposed  new  firm  transportation  rate 
schedule,  FTS-2. 


FGT  state  the  initial  orders  in  the 
Phase  in  proceedings  were  issued  prior 
to  final  resolution  of  the  issues  in  FGTs 
restructuring  proceeding  in  Docket  No. 
RS92-16-000.  Ordering  Paragraph  H  of 
the  Janaury  15  Order  provided  that 
proposed  Rate  Schedule  FTS-2  must 
comply  with  any  general  modifications 
made  by  the  Commission  in  FGT's 
restructuring  proceeding.  Ordering 
Paragraph  C  of  the  September  15  Order 
required  that  Florida  Gas  shall  submit 
for  filing,  not  less  than  thirty  days  and 
not  more  than  60  days  prior  to  the 
proposed  effective  date  or 
commencement  of  operations 
authorized  herein,  revised  tariff  sheets 
in  accordance  with  the  Commission's 
January  15  and  April  21  orders  and  this 
order. 

FGT  states  that  although  service 
imder  Rate  Schedule  FTS-2  is  not 
expected  to  commence  before  February 
1, 1995,  it  is  filing  the  tariff  sheets 
required  to  incorporate  FTS-2  service 
into  FGT's  currently  effective  tariff.  FGT 
states  that  it  believes  it  is  important  that 
the  terms  and  conditions  affected  by 
FTS-2  service  be  knovm  to  FGT  and  all 
shippers  on  its  system  as  soon  as 
possible  and  that  it  is  in  the  interest  of 
all  parties  to  have  final  resolution  of  all 
issues  related  to  FTS-2  service  prior  to 
the  commencement  of  this  service. 

FGT  states  the  instant  filing  is  being 
made  in  compliance  with  the  Settlement 
and  the  above-referenced  orders. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
vkrith  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
25, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  vn\h  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-29185  Filed  11-25-94:  8:45  am] 
BILUNG  COOE  6717-01-M 


[Docket  No.  RP94-220-000] 

Northwest  Pipeline  Corp.;  Informal 
Settlement  Conference 

November  21, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
10:00  a.m.  on  December  7  and  8,  1994, 
at  the  offices  of  the  Federal  Energy 
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Regulatory  Commission,  810  First 
Street,  NE.  Washingtco.  DC,  for  the 
purpoM  (rf  exploring  tbe  possible 
settlement  of  tbe  above-referenced 
dockets. 

Any  party,  as  defined  by  18  (^FR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(bl.  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  nHJve  to  intervene  and 
receive  intervenor  status  jxursuant  to  tbe 
ConunissicHi's  regulations  (18  CFR 
385.214)  priOT  to  attending. 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 
1076,  or  Donald  Williams  (202)  208- 
0743. 

Lofa  D.  CasheD, 
Secretary. 

|FR  Doc  94-29186  Filed  lt-25-94;  8:45  ami 
BILLMQ  COOK  S/tT-OI-M 


[Docket  No.  RP91-72-OO0| 

Texas  Eastern  Transmission 
Corporation;  FiHng  of  Report  ol  Refund 

November  18. 1994. 

Take  notice  that  on  September  23, 
1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  filed  with 
the  Commission  in  Docket  hk>.  RP91- 
72-009.  its  Report  of  Distribution  of 
Refunds  of  Order  No.  528  Take-or-Pay 
refunds  from  Koch  Gateway  Pipehne 
Company- 
Texas  Eastern  states  that  it  refunded 
$68.621 ,515.91  to  the  Texas  Eastern 
Customer  Group  on  September  23, 1994. 
Texas  Eastern  states  that  the  refiind  is  in 
compliance  with  the  provisions  of  §§  3.1 
and  3.2  of  Article  HI  of  the  Stipulation 
and  Agreement  approved  by 
Commission  Order  issued  August  4. 
1994  in  Docket  No.  Rf»91-72  ef  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Noilh  Capitol  Street,  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
must  be  filed  on  or  before  November  28, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  94-29158  Filed  11-25-94;  8:45  am) 
BILUNG  cooc  tm-Oi%-m 


[Docket  Ho.  RP91-72-0ia) 

Texas  Eastern  Transmission 
Corporation;  Filing  of  Report  of  Refund 

November  18. 1994. 

Take  notice  that  on  October  7, 1994, 
Texas  Eastern  Transmissi(Hi  Cmporation 
(Texas  Eastern),  filed  with  the 
Commission  in  Docket  No.  RP91-72- 
010,  its  Report  of  the  Distribution  of 
Refunds  of  Order  No.  528  Take-or-Pay 
refunds  bom  Texas  Gas  Transmission 
Corporation. 

Texas  Eastern  states  that  it  refunded 
$4,062,145.78  to  the  Texas  Eastern 
Customer  Group  on  October  7, 1994. 
Texas  Eastern  states  dwt  tbe  refimd  is  in 
compliance  with  the  provisions  of  §  3.3 
of  Article  III  of  the  Stipulation  and 
Agreement  approved  by  Commission 
Order  issued  August  4. 1994  in  Docket 
No.  RP91-72  et  al. 

Any  person  desiring  to  protest  said 
filing  shoxdd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
must  be  filed  on  or  before  November  28. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  tbe 
PubUc  Reference  Room. 
Linwood  A.  Watson.  )r.. 
Acting  Secretary. 

IFR  Doc.  94-29159  Filed  11-25-94;  8:45  am] 
BILUNG  CODE  S717-01-M 


[RP94-164-000] 

Trunidine  Gas.  Co.;  Informal 
Settlement  Conference 

November  21, 1994.  , 

Take  notice  that  an  informal 
settlement  conference  will  be.  convened 
in  these  proceedings  on  November  30, 
1994  at  9:00  a.m.  at  the  offices  of  tbe 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  N.E.,  WashingtoQ.  D.C, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385. 162(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Edith  A.  Gihnore  (202)  208-2158. 
Lois  a  Cashell, 
Secretary. 

IFR  Doc.  94-29188  Filed  11-25-94;  8:45  am) 
BILUNG  CODE  S717-01-M 


Office  of  FossH  Energy 
[FE  Docket  No.  EA-66-B1 

Application  To  Export  Electricity; 
Citizens  Utilities  Company 

AGEI«CY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  Application. 

SUMMARY:  Citizens  Utilities  Company 
(Citizens)  has  requested  authorization  to 
export  electric  energy  to  Canada. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  27,  1995. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  A 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  DC.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-8667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

On  October  12, 1994,  Citizens  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(ej  of  the  Federal  Power  Act. 
Citizens  has  requested  authority  to 
export  up  to  50,000  megawatt-hours 
(MWH)  per  year  of  electric  energy  to 
Hydro-Quebec  at  a  maximum  rate  of 
transmission  of  50  megawatts  (MW). 
Citizens  proposes  to  use  the  existing 
120.000-voIt  transmission  facilities  at 
Derby  Line,  Vermont,  to  affect  the 
export.  The  construction,  connection, 
operation,  and  maintenance  of  these 
facilities  were  authorized  by 
Presidential  Permit  PP-66,  issued  by  the 
DOE  on  June  21, 1979. 

Citizens  and  Hydro-Quebec  have  had 
an  interconnection  agreement  since 
January  25.  1988,  which  anKmg  other 
things,  provides  for  mutual  assistance 
during  emergencies.  On  March  31, 1993, 
in  Order  IXffVFE  EA-66,  and  again  on 
May  28, 1993,  in  Order  DOE/FE  EA-66- 
A,  FE  granted  Citizens  temporary 


authority  to  export  to  Hydro-Quebec  in 
order  to  supply  electric  service  to 
Canadian  customers  during  a 
maintenance  outage  of  Hydro-Quebec's 
Stanstead  substation.  Citizens  now 
seeks  permanent  authority  to  export  to 
Hydro-Quebec  under  circumstances 
similar  to  those  authorized  in  Orders 
EA-66  and  EA-66-A  or  because  of 
emergency  conditions. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  inter\'ene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Craig  A.  Marks.  Senior  Counsel, 
Citizens  Utilities  Company,  1233  West 
Bank  Expressway,  Harvey,  La.  70059. 
(504)  367-7000,  ext.  235;  Kimberly  M. 
Kiener,  Director  Regulatory  Affairs, 
Electric.  Citizens  Utilities  Company, 
4255  Stockton  Hill  Road,  Kingman,  Az. 
86401,  (602)  692-2787;  and  James  P. 
Avery,  Vice  President,  Energy,  Citizens 
Utilities  Company  1233  West  Bank 
Expressway,  Harvey,  La.  70059,  (504) 
367-7000,  ext.  210. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  inter\'ene  must  state,  to  the  extent 
kflowrn,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in- 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  impair  the  sufficiency  of 
electric  supply  within  the  United  States 
or  will  not  impede  or  tend  to  impede 
the  coordination  in  the  public  interest  of 
facilities  in  accordance  with  section 
202(e)  of  the  Federal  Power  Act. 


Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e.,  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC.  on  November 
18. 1994. 

Anthony  J.  Como. 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Prvgrams.  Office  of  Fossil  Energy. 
(PR  Doc.  94-29196  Filed  11-25-94;  8:45  am] 
BILUNG  CODE  6«S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5113-3J 

Acid  Rain  Program;  Notice  of  Final 
Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permits. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  approving  5- 
year  sulfur  dioxide  compliance  plans, 
according  to  the  Acid  Rain  Program 
regulations  (40  CFR  part  72),  for  the 
following  15  utility  plants:  Collins, 
Crawford,  Fisk,  Joliet  9,  Joliet  29, 
Powerton.  Waukegan  and  Will  County 
in  Illinois;  Petersburg  and  State  Line  in 
Indiana;  Allen  S  King,  Black  Dog  in 
Minnesota,  High  Bridge,  Riverside,  and 
Sherburne  County  in  Minnesota;  and 
Poston  in  Ohio. 

These  final  permits  were  initially 
issued  as  direct  final  actions  and  were 
subsequently  withdrawn  and  re- 
proposed  as  draft  permits  because  of  the 
submission  of  significant,  adverse 
comments  objecting  to  the  issuance  of 
the  direct  final  permits.  EPA's  responses 
to  the  original  objections  and  to  all 
comments  submitted  during  the 
comment  periods  for  these  permits  can 
be  found  in  the  public  dockets  for  each 
permit.  Contact  the  Regional  staff  listed 
below  for  more  information. 

The  final  permits  set  forth  in  this 
notice  are  based  on  and  are  consistent 
with  the  Partial  Settlement  Agreement 
in  Emironmental  Defense  Fund  v.  Carol 
M.  Browner.  No.  93-1203  (D.C.  Cir. 
1993),  which  the  Administrator 
determined  to  be  a  reasonable  resolution 
of  certain  litigation  issues  concerning 
the  Acid  Rain  regulations  and'which 
was  signed  on  behalf  of  the 


Administrator  on  May  4,  1994.  Further, 
the  final  permit  for  Petersburg  is  also 
consistent  with  provisions  in  §  72.42  of 
the  Acid  Rain  regulatio.is  that  have  been 
challenged  in  a  petition  for  review. 
Pursuant  to  the  delegation  of  authority 
from  the  Administrator,  it  has  been 
found,  under  section  307(b)(1)  of  the 
Clean  Air  Act,  that  each  of  these  permits 
is  based  on  a  determination  of 
nationwide  scope  and  effect. 
Consequently,  under  section  307(b)(1), 
petitions  for  judicial  review  of  final 
agency  action  in  these  proceedings  must 
be  filed  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  after  the  date  that 
a  notice  of  the  final  agency  action  is 
published  in  the  Federal  Register. 
Filing  a  petition  for  reconsideration  of 
the  Administrator  of  the  final  agency 
action  does  not  affect  the  finality  of  the 
action  for  the  purposes  of  judicial 
review,  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
or  postpone  the  effectiveness  of  the 
action.  Under  section  307(b)(2)  of  the 
Act,  the  final  agency  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements. 
FOR  FURTHER  INFORMATION:  Contact  the 
following  persons  for  more  information 
about  a  permit  listed  in  this  notice:  For 
plants  in  Illinois,  Cecilia  Mijares,  (312) 
886-0968;  in  Indiana,  Genevieve 
Nearmyer,  (312)  353-4761;  in 
Minnesota,  Allan  Batka,  (312)  886-7316; 
and  in  Ohio,  Franklin  Echevarria.  (312) 
886-9653. 

ADDRESS:  EPA  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago.  Illinois,  60604. 

Dated:  November  14. 1994. 
Brian  J.  McLean. 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

(FR  Doc.  94-29151  Filed  11-25-94;  8:45  am] 

BILUNG  CODE  e56O-60-P 


[FRL-51t3-6] 

Clean  Air  Scientific  Advisory 
Committee  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Meeting;  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pubhc  Law  92^63, 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  on  December  12  and  13, 1994 
at  the  Sheraton  Imperial  Hotel  and 
Convention  Center.  4700  Emperor 
Boulevard,  Morrisville,  NC  (919)  941- 
5050.  The  meeting  will  begin  at  9:00 
a.m.  and  end  no  later  than  5:00  p.m.  on 
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both  days  (times  noted  are  Eastern 
Time).  The  meeting  is  open  to  the 
public.  Due  to  limited  space,  seating  at 
the  meeting  will  be  on  a  first-ctMne  first- 
served  basis.  Important  Notice: 
Documents  that  are  the  sul^ect  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
avaiiabie  ^om  the  SAfi  Office — 
information  conceming  dociunent 
availability  from  the  relevant  Program 
area  is  included. 

Puqjose  of  the  Meeting 

The  Committee  will  meet  to: 
1 — Review  and  provide  advice  to  the 
EPA  on  the  October  1994  draft  EPA 
docimient.  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Nitrogen  Dioxide:  Assessment  of 
Scientific  and  Technical  Information  - 
Draft  Staff  Paper  (this  issue  is  presently 
scheduled  for  the  morning  session  on 
December  12th).  Single  copies  of  this 
document  may  be  ol^ained  from 
Chebryll  C.  Edwards,  Air  Quality 
Strategies  and  Standards  Division, 
Office  of  Air  Quality  Planning  and 
Standards  (MD-12),  U.S.  EPA,  Research 
Triangle  Park,  NC  27711.  Mrs.  Edwards 
can  also  be  reached  by  phone  at  (919) 
541-5428  or  by  FAX  at  (919)  541-0237. 
Written  comments  on  the  draft  staff 
paper  will  be  accepted  through  January 
15, 1995.  Comments  should  be  sent  to 
Mrs.  Chebryll  C.  Edwards  at  the 
previously  stated  address. 

2 — Discuss  EPA  plans  for 
development  of  the  docimient  Air 
Quahty  Criteria  for  Airt)ome  Particulate 
Matter.  That  document  is  being 
prepared  by  EPA  as  part  of  the  process 
to  meet  Clean  Air  Act  statutory 
requirements  for  the  periodic  re\  iew 
and  revision,  as  appropriate,  of  criteria 
and  National  Ambient  Air  Quality 
Standard  for  Particulate  Matter.  The 
process  for  developing  the  subject 
criteria  document  is  described  in  a  draft 
document  entitled  Program  Work  Plan 
for  Preparation  of  Air  Quality  Criteria 
for  Particulate  Matter,  which  will  be 
summarized  and  discussed  at  the 
meeting.  Single  copies  of  the  draft  Work 
Plan  can  be  obtained  from  Ms.  Diane 
Ray,  Environmental  Criteria  and 
Assessment  Office''(MD-52),  U.S.  EPA. 
Research  Triangle  Park,  NC  27711.  Ms. 
Ray  can  also  be  reached  by  phone  at 
919-541-3637  or  by  FAX  at  919-541- 
1818.  In  addition,  the  CASAC  will  be 
briefed  on  the  plan  for  the  development 
of  the  associated  particulate  matter  staff 
paper.  Questions  concerning  the  Staff 
Paper  Development  Plan  should  be 
addressed  to  Mr.  Eric  Smith.  Air  Quality 
Strategies  and  Standards  Division  (MD^ 
15),  U.S.  EPA,  Research  Triangle  Park, 
NC  27711.  Mr.  Smith  can  also  be 


reached  by  phone  at  919-641-5135  or 
by  FAX  at  919-541-0237. 

3 — Finally,  a  summary  of  the  EPA's 
Particulate  Matter  (PM)  Research 
Strategy  for  Health  Exposure  Issues  will 
also  be  presented  to  the  Committee.  A 
strategy  document  has  been  prepared 
which  briefly  describes  the  problem  of 
concern,  the  research  mission,  the 
research  program  goals  and  objectives, 
presents  a  research  planning  framework, 
lists  criteria  for  ranking  research  and 
identifies  research  priorities.  The 
strategy  articulated  in  the  document 
will  be  used:  (a)  To  focus  EPA's  PM 
research  efforts  on  issues  surrounding 
recent  mortality  and  morbidity 
observations  associated  with  PM;  (b)  to 
structure  and  guide  EPA's  research 
activities  over  the  next  five  years;  and 
(c)  to  communicate  and  coordinate  with 
other  public  arid  private  research 
organizations  and,  thereby,  help  shape  a 
national  PM  research  agenda.  Copies  of 
the  strategy  document  can  be  obtained 
fi-om  Ms.  Diane  Ray,  Environmental 
Criteria  and  Assessment  Office  (MD- 
52),  U.S.  EPA,  Research  Triangle  Park, 
NC  27711.  Ms.  Ray  can  also  be  reached 
by  phone  at  919-541-3637  or  by  FAX  at 
919-541-1818. 

The  Committee  anticipates  a  full, 
formal  review  of  the  document  Air 
Quality  Criteria  for  Airborne  Particulate 
Matter  at  a  meeting  in  the  summer  of 
1995.  Further  information  on  that 
meeting  will  be  available  in  early  spring 
1995.  Please  contact  the  SAB  staff  at  one 
of  the  numbers  listed  below  at  that  time 
for  further  information. 

For  Further  Informatioo 

Memt>ers  of  the  public  desiring 
additional  information  about  the 
meeting  should  contact  Mr.  Robert 
Flaak,  Assistant  Staff  Director  and 
Acting  Designated  Federal  Official. 
Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board 
(1400F),  U.S.  EPA,  401  M  Street,  SW. 
Washington,  DC  20460,  by  telephone  at 
(202)  260-6552,  or  by  FAX  at  (202)  260- 
7118.  or  via  the  INTERNET  at 
FLAAK.ROBERTeEPAMAIL.EPA.GOV. 
Those  individuals  requiring  a  copy  of 
the  draft  Agenda  should  contact  Ms. 
Lori  Aime  Gross  at  (202)  260-8414  or  by 
FAX  at  (202)  260-1889  or  by  way  of 
INTERNET  at 

GROSS.LORI@EPAMAIL.EPA.C^V. 
Additional  information  concerning  the 
Science  Advisory  Board,  its  st.'^cture. 
function,  and  composition,  may  be 
found  in  The  Annual  Report  of  the  Staff 
Director  which  is  available  by 
contacting  Ms.  Gross  at  the  previously 
stated  address. 

Members  of  the  pubUc  who  wish  to 
make  a  brief  oral  presentation  to  the 


Committee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax  -  see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Friday, 
December  2,  1994  in  order  to  be 
included  on  the  Agenda.  PubKc 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc.).  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  at  a  copy  of  the  presentation 
itself. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  pubhc  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  For  conieTBOce  call  meetings, 
opportunities  for  oral  comment  are 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  of  any 
length  (at  least  35  copies)  received  in 
the  SAB  Staff  Office  sufficiently  pnar  to 
a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  conmiittee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  its  meeting,  unless 
other  pubUcly  announced  eirrangements 
have  been  made. 

Dated:  Nowmber  16,  1994. 
A.  Robert  Flaak, 

Acting  Staff  Director.  Science  Advisory  Board. 
|FR  Doc.  94-2<n53  Filed  11-25-94:  8:45  ami 
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[OPP-60799;  FRL-4903-*) 

Receipt  of  a  Notification  to  Corxteict 

Small-Scale  Field  Testing  of  a 
Genetically- Engineered  Microbial    . 
Pesticide 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from 
American  Cyanamid  Company  of  New 
Jersey  a  notification  (241-NMP-E}  of 
intent  to  conduct  small-scale  field 
testing  involving  a  benilovirus 


Autograpba  calif omica  Multiple 
Nuclear  Polyhedrosis  Virus  (ACMNPV) 
which  has  been  genetically  engineered 
to  contain  an  insect-specific  protein 
toxin  from  the  venom  of  the  scorpion 
Androctonus  austmtis.  American 
Cyanamid  intends  to  test  this  microbial 
pesticide  on  lettuce,  cabbage  and  leafy 
vegetables  in  the  states  of  Florida  and 
Texas.  Target  pests  for  these  field  trials 
include  the  cabbage  looper  and  the 
tobacco  budworm.  The  Agency  has 
determined  that  the  application  may  be 
of  regional  and  nationaJ  significance. 
Therefore,  in  accordance  with  40  CFR 
1 7Z1 1(a).  the  Agency  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  December  28, 
1994. 

ADDRESSES:  Comments  in  triplicate, 
must  bear  the  docket  control  number 
OPP-50799  and  be  submitted  to:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  246,  CM 
#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
corement(sJ  conceming  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked,  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
writ  ten  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton.  Product  Manager 
(PM)  18.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  213.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  (703-305- 
7690). 

SUPPLEMENTARY  INFORMATION:  A 
notiiication  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  EPA's 
5?ta(tement  of  Policy  entitled.  "Microbial 
Products  Subject  to  the  Federal 
Insocticide.  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 


Act."  published  in  the  Federal  Register 
of  June  26, 1986  (51  FR  23313).  was 
received  on  September  29. 1994.  from 
American  Cyanamid  Company  of  New 
Jersey  (NMP  No.  241-NMP-E).  Tlie 
proposed  small-scale  field  trial  involves 
the  introduction  of  a  genetically- 
engineered  isolate  of  the  baculovirus 
Autograpba  califomica  Multiple 
Nuclear  Polyhedrosis  Vims  (AcMNPV). 
The  strain  to  be  tested  (VEGTDEL-AalT) 
has  been  genetically  modified  with 
approximately  1  kilobase  internal 
deletion  in  the  ecdysteroid  UDP- 
glucosyltransferase  gene  and  an  inserted 
gene  which  encodes  an  insect  specific 
toxin  protein  from  the  venom  of  the 
scorpion  Ar.droctonus  austraiis. 

The  purpose  of  the  proposed  testing 
will  be  to  evaluate  the  efficacy  of  this 
genetically-altered  AcMNPV  (relative  to 
the  gene-deleted  construct  and  a 
commercial  Bacillus  tburingiensis 
insecticide)  against  certain  lepidopteran 
species  [Tricboplusia  ni  (cabbage  looper 
and  Heliothis  virescens  (tobacco 
budworm))  on  lettuce,  cabbage,  and 
leafy  vegetables. 

The  proposed  program  consists  of  two 
field  trials  to  be  conducted  late  1994  or 
early  1995  (depending  upon  pest 
infestation  levels)  in  Florida  and  Texas. 
Both  sites  will  be  located  on  secured 
research  farmland.  The  test  will  consist 
of  a  maximum  of  four  treatments  with 
four  plots  per  treatment  and  a  maximum 
of  six  applications  per  treatment.  The 
maximum  size  of  a  given  treatment  plot 
in  each  test  will  be  0.018  acres  (4  rows 
wide  X  60  ft.  long).  The  total  acreage 
treated  with  the  genetically  modified 
construct  will  consist  of  0.44  acres. 
Treatments  will  be  applied  to  plots  in 
the  test  area  using  ground  equipment: 
small  tractor  sprayers  or  COj  driven 
back  pack  sprayers. 

Soil  monitoring  will  take  place  both 
during  the  test  and  approximately  1 
month  after  the  crops  are  destroyed. 
Baculovirus  present  in  the  soil  (if  any) 
will  be  detected  via  bioassay  and 
identified  genetically  using  Polymerase 
Chain  Reaction  (PCR)  technique.  Upon 
completion  of  the  trial,  crops  will 
undergo  crop  destruction  at  the  test  site 
and  adjacent  buffer  zones.  Wild-type 
ACMNPV  will  be  oversprayed  if  the 
gene«ic  construct  is  detected  in  the  area 
100  feet  from  the  site  of  application. 
Following  the  review  of  American 
Cyanamid  Company's  application  and 
any  comments  received  in  response  to 
this  notice,  EPA  will  decide  whether  or 
not  an  experimental  use  permit  is 
required. 


Dated:  November  14. 1S94. 

Slepheo  L.  Johnson. 

Dinictnr.  Registration  Division.  Office  of 
Pesticide  Pmgrams. 

IFR  Doc.  94-291S0  FOed  11-25-94;  «:45  ajnj 
BH.UN0CODCI 


FEDERAL  COMMUfllCATIONS 
COMMISStON 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

November  16.  1994. 

The  Federal  Communications 
Comniission  has  submitted  the 
following  inforniatjoa  coll  ;ction 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copifts  of  these  submissions  may  be 
purchased  bam  the  Commission's  copy 
contractor.  Intemational  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857-  • 
3800.  For  further  information  on  these 
submissions  contact  )udy  Bdey,  Federal 
Communications  Commission.  (202) 
418-0214.  Persons  wishmg  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget.  Room  10214 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0029. 

Title:  Apphcation  for  TV  Broadcast 
Station  License. 

Form  Number:  FCC  Form  302 -TV. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasioo 
reporting  requirement. 

EstimateJ  Annual  Burden:  54 
responses.  20.25  hours  average  burden 
per  response.  1.094  hours  total  annual 
burden. 

Needs  and  Uses:  On  7/16/92.  the 
OMB  approved  for  use  a  new  FCC  Form 
302-FM  (3060-0506)  to  be  used  by 
licensees  and  pennittees  to  apply  for  a 
new  or  modified  FM  license.  The  FCC 
Form  302-FM  was  created  through  the 
Total  Quality  Management  (TQMJ 
process.  At  the  time  of  approval,  the 
current  FCC  302  was  to  be  used  only  for 
the  AM  and  TV  services.  At  this  time, 
the  Commission  is  separating  the  AM 
and  TV  services  into  separate  forms. 
The  FCC  Form  302-TV  will  use  the 
current  OMB  control  number  (3060- 
0029).  Licensees  and  pennittees  of  TV 
broadcast  stations  are  required  to  file 
FCC  Form  302-TV  to  obtain  a  new  or 
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modified  station  license,  andyor  to 
notify  the  Commission  of  certain 
changes  in  the  hcensed  facilities  of 
these  stations.  The  data  is  used  by  FCC 
staff  to  confirm  that  the  station  has  been 
built  to  terms  specified  in  the 
outstanding  construction  pennit,  and  to 
update  FCC  station  files.  Data  is  then 
extracted  fitam  the  FCC  Form  302-TV 
for  inclusion  in  the  subsequent  license 
to  operate  the  station.  The  FCC  Form 
302-AM  will  be  submitted  to  0MB  as  a 
new  collection  and  will  require  a  new 
OMB  control  number. 
OMB  Number:  3060-0484. 

Title:  Amendment  of  Fart  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  by  Common  Carriers  of 
Service  Disruptions  (Section  63.100). 

i4ctJon;  Revision  of  a  currently 
approved  collection. 

nespondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  Other:  Initial 
report  due  120  minutes  or  three  days 
after  incident  depending  on  the  number 
of  potentially  affected  customers  and 
type  of  disruption.  Final  report  due  30 
days  after  initial  report. 

Estimated  Annual  Burden:  208 
responses;  5  hours  average  burden  per 
response;  hours  total  annual  burden. 

Needs  and  Uses:  Section  63.100 
previously  required  that  "any  local 
exchange  or  interexchange  common 
carrier  that  operates  transmission  or 
switching  facilities  and  provides  access 
service  or  interstate  or  international 
telecommunications  service  that 
experiences  an  outage  which  potentially 
affects  50,000  or  more  of  its  customers 
on  any  facilities  which  it  owns  or 
operates  must  notify  the  Commission  if 
such  service  outage  continues  for  30  or 
more  minutes.  Satellite  carriers  and 
cellular  carriers  were  exempt  from  this 
reporting  requirement."  An  initial  and  a 
final  report  is  required  for  each  outage. 
In  addition  to  those  changes  made  in 
Section  63.100  in  the  Memorandum 
Opinion  and  Order  (M0^.;0)  and  Further 
Notice  of  Proposed  Rulemaking  (NPRM) 
adopted  by  the  Commission  on  11/5/93, 
pursuant  to  the  present  Order  and 
previously  approved  by  OMB,  the 
amendments  to  this  rule  requires 
carriers  to  report  911  outages  when 
more  than  25%  of  the  lines  serving  a 
PSAP  are  affected;  to  indicate,  when 
specifying  the  types  of  services  affected 
by  any  reportable  outage  and  911  is  one 
of  those  services,  whether  more  than 
25%  of  the  lines  to  any  PSAP  were 
disrupted;  to  provide  911  managers, 
when  more  than  25%  of  the  lines  to  a 
911  PSAP  are  affected,  with  any 
available  information  that  will  help 
those  managers  mitigate  the  effects  of 


the  outage  on  911  callers;  and  to  report 
all  fire-related  incidents  affecting  1,000 
or  more  lines.  In  the  NPRM,  it  was 
proposed  that  carriers  report  fire-related 
incidents  affecting  100  or  more  lines, 
911  outages  were  to  be  reported  under 
different  criteria,  carriers  were  not 
specifically  asked  to  include 
information  as  to  the  percentage  of 
afiected  lines  serving  a  PSAP  in  their 
reports  (though  "all  available 
information"  was  required),  the  carriers 
were  not  asked  to  give  PSAP 
management  available  information  that 
would  help  mitigate  the  affects  of  an 
outage.  See  Appendix  A  for  the  rules 
and  requirements. 

These  changes  will  eliminate 
confusion  in  the  proposed  911  reporting 
requirements  that  resulted  in 
uimecessary  and  even  false  911  outage 
reports,  eliminate  imnecessary  reports 
of  small  imavoidable  fires  not  related  to 
any  carrier  activity,  provide  the 
Commission  with  information  as  to  the 
severity  of  the  911  effects  of  large 
outages  that  are  reported  under 
numerical  thresholds  rather  than  as 
special  facilities  outages.  As  a  whole, 
the  amendments  to  Section  63.100  will 
enable  the  Commission  to  become  aware 
of  significant  outages  at  the  earliest 
possible  time  so  that  we  may  monitor 
developments;  to  serve  as  a  source  of 
information  for  the  public;  to  encourage 
and,  where  appropriate,  to  assist  in 
dissemination  of  information  to  those 
affected;  to  take  immediate  steps,  as 
needed,  and  after  analyzing  the 
information  submitted,  to  determine 
what,  if  any,  other  action  is  required. 
After  extensive  study,  the  additional 
reporting  requirements  will  increase  the 
monitoring  capacity  of  the  FCC  to 
include  all  tandems  that  form  the  major 
interexchange  carrier  networks  and  41% 
of  the  total  access  lines  of  the  twelve 
major  local  exchange  carriers.  In 
addition,  the  reporting  of  outages 
affecting  "special"  facilities  vnll  add 
another  9.5  million  hnes  to  the  FCC's 
monitoring  capacity.  This  will  allow  the 
FCC  to  monitor  through  the  required 
reports  outages  affecting  approximately 
half  of  the  total  access  lines  of  the 
twelve  major  local  exchange  carriers, 
almost  a  tripling  of  present  coverage. 
With  the  additional  coverage,  the  FCC 
will  be  able  to  perform  the  functions 
mentioned  above  far  more  efficiently. 
The  reports  for  fire-related  incidents 
will  allow  the  Commission  to  monitor 
the  efficiency  of  network  fire  prevention 
and  control  systems  in  the  absence  of 
major  fire-caused  outages.  This  is 
necessary  because  fire-caused  outages 
are  especially  rare  but  especially 
extensive.  The  extent  and  gravity  of 


outages  over  the  last  few  years  shows 
the  depth  of  the  need  for  FCC 
monitoring  of  outages  to  maintain  a 
reliable  telecommunications  network. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-29119  Filed  11-25-94;  8:45  am) 

BILUNG  CODE  6712-01-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  for  Services  To  Support  FEMA's 
Offsite  Radiological  Emergency 
Preparedness  (REP)  Program 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  FEMA's 
interim  rule,  44  CFR  part  354,  published 
in  the  Federal  Register  on  July  1, 1993 
(58  FR  35770),  FEMA  has  established  a 
fiscal  year  (FY)  1994  hourly  rate  of 
$120.79  for  assessing  and  collecting  fees 
from  Nuclear  Regulatory  Commission 
(NRC)  licensees  for  services  provided  bv 
FEMA  personnel  for  FEMA's  REP 
Program. 

DATES:  The  user  fee  hourly  rate  is 
effective  for  FY  1994  (October  1,  1993 
to  September  30, 1994). 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Vasta,  Chief,  Regulatory  Services 
Coordination  Unit,  Preparedness, 
Training  and  Exercises  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-4570. 
SUPPLEMENTARY  INFORMATION:  As 
authorized  by  Public  Law  103-124  (107 
Stat.  1297),  an  hourly  user  fee  rate  of 
$120.79  will  be  charged  to  NRC 
licensees  of  commercial  nuclear  power 
plants  for  all  site-specific  and  generic 
services  provided  by  FEMA  personnel 
for  FEMA's  REP  Program  under  the 
interim  rule,  44  CFR  part  354,  published 
in  the  Federal  Register  on  July  1,  1993 
(58  FR  35770).  All  hmds  collected 
under  this  rule  will  be  deposited  in  the 
U.S.  Department  of  the  Treasury  to 
offset  appropriated  funds  obligated  by 
FEMA  for  its  REP  Program. 

The  hourly  rate  is  established  on  the 
basis  of  the  methodology  set  forth  in  the 
referenced  FEMA  interim  rule  at .44  CFR 
354.4(a).  "Determination  of  costs,  for 
FEMA  personnel,"  and  will  be  used  to 
assess  and  collect  fees  for  site-specific 
and  generic  services  rendered  by  FEMA 
personnel.  For  FY  1994,  the  total 
Salaries  and  Expenses  funds  obligated 
for  FY  1994  was  $5,941,306.82  and  the 
total  number  of  site-specific  hours 


♦expended  wa«  49,186.  Applying  the 
fonnula  set  forth  in  the  interim  rule,  the 
FY  1994  hourly  rate  is  $120.79. 

The  establishment  of  this  hourly  rate 
is  inieiided  only  to  address  charges  to 
NRC  licensees  fc>r sernces  provided  b>- 
FEMA  personnel,  not  FEMA  charges  for 
services  pnmded  b>'  FEMA  contractors, 
which  will  be  charged  under  the  interim 
rule  at  44  CFR  354.4  (b)  and  (c)  for  the 
recovery-  of  appropriated  funds 
obligated  for  the  Emergency 
Management  Planning  and  Assistance 
(EMPA)  portion  of  FEMAs  REP  Program 
budget 

On  May  19,  1994,  FEMA  published  in 
tte  Federal  Register  (59  FR  26350)  a 
notice  continuing  the  FY  1993 
rnethodoiogy  to  establish  the  fee  for 
services  to  support  FEMA's  offsite  REP 
activities.  This  notice  stated  that  FEMA 
would  be  doing  a  mid-year  user  fee 
billing  for  FY  1994  using  the  FY  1093 
hourly  user  fee  rate  of  $122.88  and  that 
any  billing  adjustments  necessary  after 
talculating  the  actual  FY  1994  hourly 
rdte  would  be  made  after  the  end  of  FY 
1994.  The  hourly  rate  of  $120.79  is  the 
final  hourly  rate  for  FY  1994  and 
adjustments  vrill  be  made  using  this 
rate. 

On  July  27.  1994.  FEMA  published  in 
the  Federal  Register  (59  FR  38306)  a 
proposed  final  user  fee  rule  that  revised 
the  methodology  contained  in  the 
interim  rule.  The  final  rule  will  be 
pifWished  when  f^MA  has  completed 
its  analysis  of  public  comments  received 
in  response  to  the  proposed  rule. 

Dated:  l^twember  22. 1994. 
Kay  C.  Goss, 
Associate  Duvdof. 
IFR  »oc.  94-29180  Filed  11-25-94:  8A5  am] 

BH.IINO  CODE  «n«-M~M 


FEDERAL  RESERVE  SYSTEM 

First  Deposit  Bancshares.  Inc.;  Notice 
of  Application  to  Engage  de  novo  In 
P8rmissft>lef4onba«tt(mg  Activities 

The  oompany  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board  s  Ri^gulation  Y  (12  CFR 
22S.23(aMlJi  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(e)jan<i  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbankiog 
ac:tivity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  pcnnissible  for  bank 
holding  companies.  Unless  otherwise 
I intHd.  such  activities  will  be  conducted 
'iiroughout  the  United  States. 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Coventors.  Interested  persons  may- 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  oi  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accx)mpaiued  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  fieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarciing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  9, 
1994. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411. 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Deposit  Bancshares.  Inc., 
Tompkinsville,  Kentucky^  to  engage  de 
novo  in  South  Central  Savings  Bank. 
FSB,  Edmonton,  Kentucky.  Applicant  is 
proposing  to  establish,  own,  control  and 
operate  a  de  novo  federal  savings  bank, 
pursuant  to  §  225.25(b)(9)  of  the  Boards 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  2V,  1994. 
Jennifer).  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc  94-29177  Filed  11-25-94;  8:45  ainj 
BtUiNC  CODE  azift-ci-f 


First  State  BancorporaUon,  Inc.; 
Ctiange  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-25276)  published  on  page  51979  of 
the  issue  for  Thursday,  October  13. 
1994. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  enlr\'  for  First 
State  Banoofporation.  Inc.,  is  revised  to 
read  as  follows: 

1.  First  State  Bancorporation,  Inc., 
Taos,  New  Mexico:  to  retain  33  percent 
limit  partnership  interest  in  Credit  Card 
Services.  Ltd..  Las  Vegas,  Nevada, 


whose  general  partner  is  Anderson's 
Advisors,  Inc.,  a  Nevada  corporation, 
and  thereby  engage  de  nono  through  a 
joint  venture  in  providing  services 
related  to  credit  card  transactions  and 
extensions  of  credit  pursuant  to  § 
225.25(b)(lJ  of  the  Boards  Regulation  Y 
(12  CFR  §  225.25(bXl)).  These  swvioes 
would  consist  of  processing 
applications  for  credit  cards,  erabossinj^, 
encoding,  and  deliveriivg  credit  cards  to 
approved  customers,  sending  bills  lo 
cardholders,  receiving  pajToents  from 
cardholders  and  remitting  such 
payments  to  issuing  banks,  and 
processing  credit  card  treuisactions 
initiated  at  merchant  locatioos 
(including  authcsization  and  payment 
functions). 

Comments  on  this  application  must 
lie  received  no  later  than  December  12 
1994. 

Eicard  of  Governors  of  the  Federal  Reserve 
S>-s«em.  Nowember  21. 1994. 
lennifer  f.  Mmson. 

Deputy  Sficr^taryofthe  Board 

IFR  Doc.  94-29178  Filed  11-25-94:  8:45  ami 

BILUNa  CODE  BI1«-«VF 


West  To¥m  Bancorp,  Inc.;  Formation 
of,  AcqulsWon  by,  or  Merger  of  Bank 
Holding  Contpanies;  and  Acquisition 
of  Nont)artking  Company 

The  company  listed  in  this  notice  has 
apphed  under  §  225.14  of  the  Board's 
RegulaUon  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  Tlie 
listed  companv  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c|(8)  of  die  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
.  company  engaged  in  a  noobanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  dosely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  sucii 
an  activity.  Unless  otherwise  noted. 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  tadicsted.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  lieu's  in  writing  on  the 
question  whether  coosununat  ion  of  the 
propo.sal  can  "reasonrfjiy  be  expected  to 
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produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  19, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  West  Town  Bancorp,  Inc.,  Cicero, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  West  Tov^m  Savings 
Bank,  Cicero,  Illinois  (a  mutual  savings 
bank  that  will  convert  to  a  stock  form 
of  ownership  and  thereby  convert  from 
a  savings  and  loan  association  to  a  state 
savings  bank). 

In  coimection  with  this  application. 
Applicant  also  has  applied  to  engage  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  21. 1994. 
fennifer ).  Johnson, 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc.  94-29179  Filed  11-25-94;  8:45  am] 
BILLING  COOC  6210-01-F 

[Docket  No.  R-0856] 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

StiMMARY:  The  Board  has  approved  a 
private  sector  adjustment  factor  (PSAF) 
for  1995  of  $94.7  miUion.  as  well  as 
1995  fee  schedules  for  Federal  Reserve 
priced  services.  These  actions  were 
taken  in  accordance  with  the 
requirements  of  the  Monetary  Control 
Act  of  1980,  which  requires  that,  over 
the  long  run,  fees  for  Federal  Reserve 
priced  services  be  established  on  the 
basis  of  all  direct  and  indirect  costs, 
including  the  PSAF. 


DATES:  The  PSAF  and  the  fee  schedules 
become  effective  January  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  private  sector 
adjustment  factor:  Elizabeth  Averill, 
Accounting  Analyst  (202/452-2303),  or 
Gwendolyn  Mitchell,  Senior  Accounting 
Analyst  (202/452-3841),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  for  questions  regarding  fee 
schedules:  Edith  Collis,  Financial 
Services  Analyst,  Check  Payments  (202/ 
452-3638),  Michele  Braun,  Senior 
Financial  Services  Analyst,  Automated 
Clearing  House  (202/452-2819),  Darrell 
Mak,  Financial  Services  Analyst,  Funds 
Transfer  and  Book-Entry  Securities 
(202/452-3223).  Ken  Buckley,  Manager, 
Information  Technology  (electronic 
connections)  (202/452-3646),  Michael 
Bermudez,  Financial  Services  Analyst, 
Noncash  Collection  (202/452-2216), 
Ruth  Robinson.  Senior  Financial 
Services  Analyst,  Cash  (202/452-3944). 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems;  for  the  hearing 
impaired  only:  Telecommunication 
Device  for  the  Deaf.  Dorothea  Thompson 
(202/452-3544). 

Copies  of  the  1995  fee  schedules  for 
check,  automated  clearing  house,  funds 
transfer  and  net  settlement,  book-entry 
securities,  noncash  collection,  special 
cash  services,  and  electronic 
connections  to  the  Federal  Reserve  are 
available  from  the  Reserve  Banks. 

SUPPLEMENTARY  INFORMATION: 

Private  Sector  Adjustment  Factor 

The  Board  has  approved  a  1995  PSAF 
for  Federal  Reserve  Bank  priced  services 
of  $94.7  million.  This  amount 
represents  a  decrease  of  $8.9  million  or 
8.6  percent  from  the  PSAF  of  $103.6 
million  targeted  for  1994. 

As  required  by  the  Monetary  Control 
Act  (MCA)  (12  U.S.C.  248a),  the  Federal 
Reserve's  fee  schedule  for  priced 
services  includes  "taxes  that  would 
have  been  paid  and  the  return  on  capital 
that  would  have  been  provided  had  the 
services  been  furnished  by  a  private 
business  firm."  These  imputed  costs  are 
based  on  data  developed  in  part  from  a 
model  comprised  of  the  nation's  50 
largest  (in  asset  size)  bank  holding 
companies  (BHCs). 

The  methodology  first  entails 
determining  the  value  of  Federal 
Reserve  assets  that  will  be  used  in 
producing  priced  services  during  the 
coming  year.  Short-term  assets  are 
assumed  to  be  financed  by  short-term 
liabilities;  long-term  assets  are  assumed 
to  be  financed  by  a  combination  of  long- 
term  debt  and  equity  derived  from  the 
BHC  model.  The  mix  of  long-term  debt 
and  equity  was  modified  slightly  to 


ensure  an  imputed  equity  to  asset  ratio 
of  4  percent  as  required  for  adequately 
capitalized  institutions  under 
provisions  of  Regulation  F  (12  CFR  206). 

Imputed  capital  costs  are  determined 
by  applying  related  interest  rates  and 
rates  of  return  on  equity  (ROE)  derived 
from  the  bank  holding  company  model. 
The  rates  drawn  from  the  BHC  model 
are  based  on  consolidated  financial  data 
for  the  50  largest  BHCs  in  each  of  the 
last  five  years.  Because  short-term  debt, 
by  definition,  matures  within  one  year, 
only  data  for  the  most  recent  year  are 
used  for  computing  the  short-term  debt 
rate. 

The  PSAF  comprises  capital  costs, 
imputed  sales  taxes,  expenses  of  the 
Board  of  Governors  related  to  priced 
services,  and  an  imputed  Federal 
Deposit  Insurance  Corporation  (FDIC) 
insurance  assessment  on  clearing 
balances  held  with  the  Federal  Reserve 
to  settle  transactions. 

Asset  Base 

The  estimated  value  of  Federal 
Reserve  assets  to  be  used  in  providing 
priced  services  in  1995  is  reflected  in 
Attachment  Table  A-1.  Table  A-2 
shows  that  the  assets  assumed  to  be 
financed  through  debt  and  equity  are 
projected  to  total  $622.9  million.  As 
shown  in  Table  A-3.  this  represents  a 
net  decrease  of  $28.6  million  or  4.4 
percent  from  1994.  This  decrease  results 
primarily  from  lower  priced  asset  base 
levels  at  the  Reserve  Banks  and  Federal 
Reserve  Automation  Services  (ERAS). 

Cost  of  Capital,  Taxes,  and  Other 
Imputed  Costs 

Table  A-3  shows  the  financing  and 
tax  rates,  as  well  as  the  other  required 
PSAF  recoveries  proposed  for  1995,  and 
compares  the  1995  rates  with  the  rates 
used  for  developing  the  PSAF  for  1994. 
The  pre-tax  return  on  equity  rate 
decreased  from  12.7  percent  in  1994  to 
12.1  percent  for  1995.  The  decrease  is  a 
result  of  1993  BHC  financial 
performance  included  in  the  1995  BHC 
model,  relative  to  the  stronger  1988  BHC 
financial  performance  in  the  1994  BHC 
model. 

The  decrease  in  the  FDIC  insurance 
assessment  from  $19.8  million  in  1994 
to  $19.0  million  in  1995,  shown  in 
Table  A-3,  is  attributable  to  lower 
adjusted  gross  cash  items  in  process  of 
collection  (CIPC)  and  lower  clearing 
balances.  The  FDIC  rate  of  $0.26  for 
every  $100  in  clearing  balances  remains 
unchanged  from  the  rate  used  in  the 

1994  final  PSAF. 

Net  income  on  clearing  balances  for 

1995  is  projected  to  be  $21.3  million, 
down  from  $25.4  million  estimated  for 
1994.  This  decrease  of  $4.1  million  is 
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due  to  the  decrease  in  excess  clearing 
balance  levels,  partially  offset  by  a 
wider  spread  between  income,  which  is 
earned  at  the  90-day  Treasury  bill  rate, 
and  expense  or  interest,  which  is  paid 
at  the  federal  funds  rate. 

Capital  Adequacy 

As  shown  in  Table  A-4,  the  amount 
of  capital  imputed  for  the  proposed 
1995  PSAF  totals  35.9  percent  of  risk- 
weighted  assets,  well  in  excess  of  the  8 
percent  capital  guideline  for  state 
member  banks  and  BHCs. 

199S  Fee  Schedules 

Ch'eniew 

Based  on  the  Reserve  Banks'  estimates 
of  costs,  volumes,  and  revenues,  the 
proposed  1995  fees  for  priced  services 
are  expected  to  yield  net  income  of 
$36.0  million  for  the  year,  compared 
with  a  targeted  ROE  of  $31.5  million. 
Thus,  the  Reserve  Banks  project  that 
100.6  percent  of  total  expenses, 
including  targeted  ROE,  vdll  be 
recovered.  In  addition,  during  1995. 
approximately  $19.1  million  of 
automation  consoUdation  special 
project  costs,  including  about  $0.8 
million  that  were  deferred  in  prior 
years,  will  be  recovered.  Additional 
finance  charges  for  1995  on 
accumulated  deferred  special  project 
balances  will  be  $2.5  million,  resulting 
in  accumulated  special  project  costs  to 
be  recovered  in  the  future  of  $36.7 
million.! 

For  the  most  part.  1995  fees  approved 
by  the  Board  do  not  include  significant 
changes  in  the  level  or  structiue  of  fees 
for  priced  services.  For  the  electronic 
payment  services — funds  transfer,  book- 
entry  securities,  and  the  automated 
clearing  house  (ACH)— all  operating 
costs  and  imputed  expenses,  including 
targeted  ROE,  are  expected  to  be 
recovered.  Some  electronic  connection 
fees  will  be  raised  to  reflect  the  higher 
costs  associated  with  the  higher  service 
levels  available  through  the  Fednet® 
communications  network.  The  Board, 
however,  has  approved  a  modest 
reduction  in  the  funds  transfer  fee. 

The  check  service  also  is  expected  to 
achieve  full  cost  recovery,  including 
targeted  ROE.  in  1995.  Although 
continued  volume  losses  are  anticipated 
due  to  depository  institutions'  growing 
use  of  direct  presentments  under  the 
same-day  settlement  rule  and  continued 
consoUdation  of  the  banking  industry, 


'  In  1981,  the  Board  adopted  a  policy  that  permits 
the  Reserve  Banks  to  defer  and  Tinance 
development  costs  if  the  development  costs  would 
have  a  material  effect  on  unit  costs,  provided  a 
conservative  time  period  is  set  for  full  cost  recovery 
and  a  financing  factor  is  applied  to  the  deferred 
portion  of  development  costs. 


the  Reserve  Banks  expect  the  decline  in 
volume  to  be  more  moderate  than  it  was 
in  1994.  The  Board  was  able  to  approve 
modest  increases  in  fees  because  the 
Reserve  Banks  are  taking  aggressive 
steps  to  reduce  costs.  For  example,  the 
Reserve  Banks  are  reducing  staff  and 
making  greater  use  of  automation  to 
improve  operating  efficiency.  In 
addition,  the  Reserve  Banks  are 
improving  deposit  deadlines,  promoting 
electronic  presentment  and  deposit 
products,  and  developing  products 
using  image  technology. 

The  noncash  collection  service  has 
faced  rapidly  declining  volume  levels 
since  the  Tax  Equity  and  Fiscal 
ResponsibiHty  Act  of  1982  (TEFRA)  was 
enacted.  Due  to  significant  volume 
losses,  the  Reserve  Banks  incurred  an 
operating  losis  in  1993  and  project 
operating  losses  in  1994  and  1995.  The 
service  should  realize  lower  and  more 
stable  costs  once  all  operations  are 
consolidated  at  two  sites  in  1995. 

In  November  1993,  when  the  Board 
considered  the  1994  fee  schedules, 
volume-based  fees  were  approved  for 
selected  check  products  and  the 
noncash  collection  service.  The  Board 
also  has  requested  the  staff  to  develop 
criteria  for  the  use  of  volume-based 
fees. 2  Econometric  studies  of  the  cost 
structure  of  Federal  Reserve  payment 
services  are  being  conducted  to 
determine  if  criteria  based  on  scale 
efficiency  are  relevant.  Preliminary 
results  indicate  that  the  use  of  voldme- 
based  fees  is  not  appropriate  for  paper- 
based  check  services.  A  similar  study  of 
the  cost  structure  of  the  noncash 
collection  service  was  deemed 
impractical  because  of  the  rapidly 
declining  volume  levels.  Analysis  of  the 
cost  structure  of  electronic  payment 
products  is  in  progress.  The  Board  has 
approved: 

(1)  Eliminating  the  volume-based  fees 
for  paper  check  products,  which  were 
introduced  by  the  Minneapolis  Reserve 
Bank  in  1994; 

(2)  Permitting  the  Richmond  and 
Minneapolis  Reserve  Banks  to  retain  the 
volume-based  fees  for  the  selected 
electronic  check  products  that  were 
approved  by  the  Board  until  scale 
efficiency  studies  of  electronic  payment 
products  are  completed;  and 

(3)  Retaining  the  present  volume- 
based  fees  for  the  noncash  collection 
service  because  they  are  enabling  the 
Federal  Reserve  to  maintain  a  stabilizing 
presence  in  the  noncash  collection 
market. 


'  For  the  notice  approving  the  use  of  volume- 
based  fees  for  certain  check  and  noncash  products, 
see  58  FR  60649.  November  17.  1993.  For  the 
announcement  of  the  1994  PSAF  and  fee  schedules, 
see  58  FR  6Q639.  November  17,  1993. 


The  Board  expects  the  results  of  its 
econometric  studies  to  be  available 
during  1995. 

Although  the  Reserve  Banks 
acknowledge  that  their  cost,  volume, 
and  revenue  projections  are  somewhat 
uncertain  due  to  the  continuing  changes 
in  the  interbank  check  collection  market 
and  the  implementation  of  ERAS,  as 
well  as  Fednet<^,  the  Board  believes  that 
the  Reserve  Banks'  proposed  1995  fee 
schedules  are  reasonable. 

Discussion 

The  1994  fees  approved  by  the  Board 
were  expected  to  recover  98' 2  percent  of 
the  costs  of  providing  priced  services, 
including  imputed  expenses, 
automation  consolidation  special 
project  costs  budgeted  for  recovery,  and 
targeted  ROE.  Through  September  1994. 
the  System  recovered  97.1  percent  of 
total  priced  services  expenses,  including 
targeted  ROE.  The  Reserve  Banks  now 
estimate  that  priced  services  revenues 
will  yield  net  income  of  $2.5  million  for 
the  year,  compared  with  a  targeted  ROE 
of  $34.6  million.  The  recovery  rate  after 
targeted  ROE  is  expected  to  be  96.0 
percent.  Approximately  $8.8  miUion  in 
automation  consolidation  special 
project  costs  will  be  recovered  in  1994 
and  an  additional  $20.5  milUon  will  be 
financed  and  recovered  later. 

Although  the  Reserve  Banks'  current 
estimate  of  1994  performance  appears 
conservative,  two  significant  factors 
contribute  to  the  expected  shortfall 
compared  to  the  original  plan.  First, 
credits  arising  from  accounting  for 
pensions  under  FASB  Statement  87 
were  revised  downward  by  $21.3 
million,  pre-tax.  from  the  estimate  used 
to  set  fees.  Final  actuarial  data  became 
available  following  the  adoption  of  1994 
fees  that  reflected  (1)  a  lower  discount 
rate  used  to  value  pension  plan  assets 
and  (2)  the  costs  of  early  retirement 
plans  offered  by  the  Reserve  Banks 
during  1993  and  1994.  If  the  actual 
pension  credit  had  not  changed  from  the 
estimate,  the  Reserve  Banks'  estimated 
full-year  cost  recovery  would  hav  e  been 
97.8  percent,  or  1.8  percentage  points 
higher  than  now  forecast.  Estimated  net 
income  would  have  been  $17.3  million, 
compared  with  the  $20.2  million 
originally  budgeted. 

Second,  the  check  service's  volume 
loss  due  to  the  implementation  of  the 
same-day  settlement  regulation  in 
January  1994  and  the  continuing 
consolidation  of  the  banking  industry 
has  been  greater  than  anticipated.  The 
lower  check  volume  levels  account  for 
most  of  the  Reserve  Banks'  $12  million 
shortfall  in  revenues  compared  to  the 
original  projections. 
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In  1995.  priced  services  expenses 
before  spedal  project  costs  are  {»o)ected 
to  decrease  5.7  percent  compared  with 
estimated  1994  levels.  Approximately 
518.3  million  of  current  automation 
consolidation  special  project  costs  and 
$0.8  million  of  costs  that  were  deferred 
and  financed  in  prior  years  will  be 


recovered,  leaving  $36.7  million  of 
accumulated  special  project  costs  to  be 
recovered  in  the  future. 

Total  revenues  in  1995  are  projected 
to  increase,  by  0.2  percent  compared 
with  1994  revenues.'  Based  on  the 
Reserve  Banks*  estimates  of  costs, 
volumes,  and  revenues,  the  proposed 


1995  fees  will  yield  net  income  of  $36.0 
million  for  the  year,  compared  with  a 
targeted  return  on  equity  of  $31.5 
million.  These  estimates  result  in  a 
100.6  j>ercent  recovery  rate,  including 
targeted  ROE. 

Table  1  summarizes  the  cost  and 
revenue  performance  for  priced  servi<,-es 
since  1989. 


Table  i.— Pro  Forma  Cost  At^o  Revenue  PERFORfwiANCE  (a) 

(In  mtllions  cH  dottarsl 


Year 

Revenue 
(1) 

Operating 

costs  and 

imputed 

expenses 

(b) 

(2) 

Special 
prefect 
costs  re- 
covered 

(3) 

Total  ex- 
pense 
12*31 

(4) 

Netin- 
conr>e 

(ROE) 
[1-4] 

<5) 

Target 
ROE  (c) 

(6) 

Recovery 
rate  after 

taroet 

ROE 
(percent) 
(1/(4+6)1 

(7) 

Special 

project 
costs  de- 
ferred and 
financed 
(d) 

(8) 

1989  (e) ...              — -— 

1990  „     _.       _ _ 

718.6 
746.5 
750.2 
760.8 
774.5 
762.0 
763.4 

692.1 
698.1 
710.0 
72a4 
721.3 
750.7 
708.3 

4.6 

2.8 

1.6 

11.2 

27.1 

8.8 

19.1 

696.7 
700.9 
711.6 
739.6 
74a4 
759.5 
727.4 

21.9 
45.6 
38.6 
21.2 
26.1 
2.5 
36.0 

32.9 
33.6 
32.5 
26.0 
24.8 
34.6 
31.5 

9a5 
101.6 
100.8 

99.4 
100.2 

%.0 
100.6 

0 
0 

1991  - - - - 

1992                            _ 

0 
1.6 

1993  - •• 

1994  (Esf>                     

12.5 

34.9 

1995  (Bud) 

36.7 

(a)  Details  may  not  sum  to  totals  because  of  rounding.  The  revenues  and  expenses  for  1989-93  include  the  definitive  safekeeping  service, 
which  was  discontinued  in  1993.  The  table  includes  revised  revenue  and  expense  data  lor  1989-92.  ^  .^.r.  „-, 

(b)  Imputed  expenses  include  interest  on  debt,  taxes,  FDIC  insurance,  and  the  cost  o<  float.  Credits  for  prepaid  pension  costs  under  FASB  87 
and  the  charges  for  post-retirennerrt  benefits  m  accordance  with  FASB  106  are  included  beginning  in  1993. 

(c)  Targeted  ROE  has  no!  been  adjusted  to  reflect  automation  consolidation  expenses  deferred  and  financed.  The  Resen/e  Banks  plan  to  re- 
cover ttiese  costs  in  the  future. 

(d)  Totals  are  cumulative  and  include  financing  costs.  . 

(e)  Net  income  was  less  than  targeted  ROE  dunng  1989  due  to  structural  adjustments  associated  with  implementing  Regulation  CC  m  1988. 

Check 
Table  2  presents  actual  1993.  estimated  1994,  and  projected  1995  cost  recovery  performance  for  the  check  ser\ice. 

Table  2.^Pro  Forma  Cost  and  Revenue  Performance 

(In  nnillions  of  dottai^ 


Year 

Revenue 
(1) 

Operating 

costs  and 

imputed 

expenses 

(2) 

Special 

project 
costs  re- 
covered 

13) 

Total  ex- 
pense 
12>31 

(4) 

Net  in- 
come 
(ROE) 
[1-41 

(5) 

Target 

floe 

(6) 

Recovery 
rate  after 
target 
ROE 
(percent) 
(1/(4>6)) 

(7) 

Special 
project 
costs  de- 
ferred 
andfi- 
nar>ced 

(8) 

1993              

596.9 
578.9 
579.1 

5572 
579.8 
550.0 

14.1 
0 
6.0 

571.3 
579.8 
555.0 

25.7 
(0.9) 
24.0 

18.6 
26.3 
24.0 

101.2 

95.5 

100.0 

0.1 

1994  (Est)  - 

1995  (Bud)  

11.3 
12.0 

1993  Perfonnnnce 

Revenues  from  the  chet;k  service 
recovered  101.2  percent  of  total 
expenses  in  1993,  including  image  and 
automation  consolidation  special 
projet:t  costs  and  targeted  ROE.  The 
volume  of  checks  collected  decxeased 
0.1  percent  from  1992  levels  and  return 
item  volume  decreased  1.3  percent. 


1 994  Performance 

Through  September  1994,  the  check 
service  recovered  96.4  percent  of  total 
expenses,  including  targeted  ROE  but 
excluding  automation  consolidation 
special  projects  costs.  The  volume  of 
checks  collected  decreased  12  percent 
from  1993  levels,  reflecting  a  4  percent 
decrease  in  processed  volume  and  a  33 
percent  decrease  in  fine  sort  volume. 


The  Reserve  Banks  now  project  an 
operating  loss  of  $0.9  million,  compann) 
with  the  $14.8  million  return  on  equity 
budgeted  for  1994.  Although  the  Board 
believes  that  the  Reserve  Banks'  oirrent 
estimate  of  1994  performance  is 
conservative,  several  significant  factors 
are  contributing  to  the  variation.  First, 
the  check  service's  share  of  the  pre-tax 
reduction  in  pension  credits  increased 
exfienses  by  $16.8  million,  compared 


'The  revenue  forerdst.s  include  net  intome  on 
clearing  balances  (NH3)  based  on  the  merhrxlology 
used  in  previous  ye«rs.  The  Board  reqttested  public 
<  ommeni  on  a  propos<"il  chanf^  to  tirf*  NIfB 


naethodology  on  August  16, 1994.  Tb«  Bo&id'&  suff 
is  currently  analyzing svvrnti  isitues  raisfd  by  the 
proposal. 
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with  the  original  budget  estimate. 
Without  this  unexpected  increase  in 
expenses,  the  Reserve  Banks  would 
have  been  able  to  achieve  the  budgeted 
return  on  equity  for  the  check  service. 
Second,  the  Reserve  Banks'  volume 
losses  due  to  the  implementation  of  the 
same-day  settlement  regulation  on 
January  3  and  the  continuing 
consolidation  of  the  banking  industry 
have  been  greater  than  anticipated.  In 
particular,  the  Reserve  Banks  now 
project  that  total  check  volume  for  1994 
will  decline  by  about  11  percent 
(processed  check  volume  by  4  percent 
and  fine  sort  volume  by  31  percent)  and 
that  return  item  volume  will  decline  by 
5  percent.  Originally,  the  Reserve  Banks 
projected  that  total  volume  would 
decline  10  percent  (2  percent  for 
processed  check  volume  and  33  percent 
for  fine  sort  volume)  and  that  return 
item  volume  would  decline  2  percent. 
Third,  severe  weather  during  early  1994 
contributed  to  higher  than  budgeted 
float  costs. 

1995  Issues 

The  changes  occurring  in  the  check 
environment  that  will  continue  to 
challenge  the  Reser\'e  Banks  include 
additional  volume  losses  due  to 
increasing  direct  presentments  of  checks 
by  depositor}'  institutions,  expansions 
of  private  check  clearing  arrangements. 


and  further  consolidation  of  the  banking 
industry'.  Despite  these  changes,  the 
Reserve  Banks  are  committed  to 
providing  efficient,  fairly  priced  check 
serv'ices  to  the  nation's  depository 
institutions. 

To  accomplish  this  objective.  Reserve 
Banks  are  continuing  to  (1)  reduce  staff. 
(2)  contain  other  costs,  (3)  control 
increases  in  fees,  (4)  improve  deposit 
deadlines,  and  (5)  emphasize  the  use  of 
electronic  presentment  and  deposit 
products,  which  increase  the  efficiency 
of  the  check  collection  process  and  can 
reduce  its  total  costs.  In  addition,  the 
Reser\'e  Banks  are  beginning  to  use 
image  technology  in  their  commercial 
check  operations.  Image  technology  has 
the  potential  to  increase  the  acceptance 
of  check  truncation  and,  over  the  long 
run,  reduce  the  cost  of  clearing  paper 
checks. 

Total  check  service  operating  co§ts 
plus  imputed  expenses  are  projected  to 
be  about  5.1  percent  below  estimated 
1994  expenses.  The  decline  in  total 
check  collection  volume  is  expected  to 
moderate  somewhat  in  1995.  Based  on 
the  Reserve  Banks'  projections,  a 
decrease  in  total  volume  of  2.4  percent 
is  anticipated,  reflecting  no  change  in 
processed  volume,  an  11.5  percent 
decrease  in  fine  sort  volume,  and  a  1.0 
percent  decrease  in  return  item  volume. 

Table  3.— Price  Ranges 


1995  Fees 

Overall,  the  1995  check  fees  approved 
by  the  Board  will  increase  1.2  percent 
on  a  weighted  average  basis,  compared 
with  1994.  For  1995,  the  Reser\'e  Banks 
are  continuing  to  adjust  fees  to  reflect 
more  accurately  the  fixed  and  variable 
costs  of  providing  check  services.  Thus, 
cash-letter  fees  and  fine  sort  package 
fees  will  increase  5.7  percent  and  1.6 
percent,  respectively.  Forward 
processed  item  fees  will  decrease  0.4 
percent,  on  average,  while  fine  sort  item 
fees  will  increase  2.0  percent,  on 
average.  Of  the  2.180  forward  collection 
and  fine  sort  fees,  almost  68  percent  will 
remain  unchanged,  19  percent  will 
increase,  and  7  percent  will  decrease. 
Additionally,  2.6  percent  of  all  fees 
represent  new  products,  while  3.7 
percent  of  the  fees  have  been 
discontinued,  due  to  the  elimination  of 
the  last  remaining  blended  fees 
associated  with  tiered  pricing  and  the 
elimination  of  some  deadlines. 

Fees  for  return  items  are  increasing 
6.2  percent  overall,  reflecting  increases 
in  return  cash-letter  and  package  fees. 
Of  the  1,494  return  fees.  59  percent  are 
unchanged.  36  percent  increased,  and  2 
percent  decreased.  The  fees  for  the 
Interdistrict  Transportation  System 
(ITS)  are  unchanged. 

Table  3  highlights  selected  1994  and 
1995  check  collection  fees. 


Products 


ftems: 
Forward  processed: 

1       City 

t       RCPC  

Fine  Sort: 

City 

RCPC 

Qualified  return  Hems: 

City 

RCPC 

Raw  return  items: 

1 1       City 

I '       RCPC 

Cash  Letters: 

Fonward  processed , 

Fonward  fine-sort  package 

Return  items:  raw  and  qualified 


1994  price  ranges 


(per  item) 


S0.0Q3  to  0.049 __ 

S0.005  to  0.077 ., :::::::::::::::;:;:::::  $0:003  z  aoeg 


1995  pnce  ranges 


(per  Item) 
S0.003  to  0.049 


S0.002  to  0.012 
S0.002  to  0.012 

S0.100  to  0.530 
S0.120  to  0.600 

S0.580to  1.680 
S0.800  to  1 .680 


SI  .50  to  7.50  .. 
S3.00  to  1 1 .00 
Si  .50  to  7.50  .. 


(per  cash  letter) 


S0.002  to  0.012 
S0.002  to  0.01 7 

S0.100  to  0.740 
SO.  120  to  1.040 

S0.580  to  2.180 
S0.800  to  2.180 

(per  cash  letter) 
SI  .50  to  8.00 
S2.50to  11.00 
Sl.50to8.00 


In  1994.  the  Minneapolis  Office 
introduced  "option"  prices  for  its  Other 
Fed  and  city  fine  sort  products.*  The 
Minneapolis  and  Richmond  Reser\'e 
Banks  also  adopted  option  pricing  for 
some  electronic  payor  bank  services. 


*  Under  option  pricing,  depositors  have  a  choice 
of  paying  a  relatively  low  cash-letter  fee  and  a 
relatively  high  per-item  fee,  or  a  relatively  high 
ceh-Ietter  fee  and  a  relatively  low  per-item  fee 


The  Board  has  determined  that  there  is 
no  empirical  justification  to  support  the 
use  of  option  pricing  for  paper  check 
products.  As  a  result,  the  Minneapolis 
Office  will  eliminate  its  option  prices 
for  Other  Fed  and  city  fine  sort 
products.  Further  analysis  of  the  cost 
structure  for  electronic  products  is  in 
progress.  At  this  time,  the  Board  will 
permit  the  Richmond  and  Minneapolis 


Banks  to  continue  using  the  option 
prices  adopted  for  electronic  check 
products  in  1994. 

Payor  bank  service  revenue  is 
estimated  to  have  grown  approximately 
16  percent  in  1994  and  is  expected  to 
expand  at  the  same  pace  in  1995.  In 
1995,  Reserve  Banks  will  continue  to 
encourage  the  use  of  basic  electronic 
check  presentment  products  by  setting 


60798 


Federal  Register  /  Vol.  59,  No.  227  /  Monday.  November  28,  1994  /  Notices 


fees  for  those  products  at  lower  lev'els 
than  fees  for  electronic  information 
products.  In  addition,  s(?veral  Federal 
Reserve  ofBces  will  be  offering 
electronic  casb-letter  (ECL)  deposit 
products,  which  reduce  Reserve  Bank 
processing  costs  by  reducing  the 
number  of  rejects,  adjustments,  and 
other  exceptions.  To  eiurourage  the  use 
of  ECL  deposit  products.  Federal 
Reserve  offices  will  oHei  either  lower 


per-item  fees  or  later  deposit  deadlines 
to  depositors  than  they  offer  for  deposits 
that  are  not  accompanied  by  electronic 
data. 

The  Reserve  Banks  project  that  1995 
revenues  will  recover  100.0  percent  of 
expenses,  including  targeted  ROE  and 
$5.0  million  in  automation 
consolidation  special  project  costs. 
Approximately  $0.2  million  of 
automation  consoUdation  special 


project  costs  that  were  deferred  and 
financed  in  prior  years  will  be 
recovered,  leaving  $12.0  million  of 
accumulated  special  project  costs  to  be 
recovered  in  the  future. 

Aatomated  Clearing  House  (ACH) 

Table  4  presents  the  actual  1993, 
estimated  1994,  and  projected  1995  cost 
recovery  performance  for  the 
commercial  ACH  service. 


Table  4.— Pro  Forma  Cost  and  Revenue  Performance 

[In  millions  of  dollars) 


Year 


1993  ...... 

1994  (Est)  .- 

1995  (Bud) 


0) 


nue 

Operatinq 

costs  and 

imputed 

expenses 

Speoal 
project 
costs  re- 
covered 

Total  ex- 
pense 
[2*3) 

htet  in- 
come 
(ROE) 

Target 
ROE 

Recovery 
rate  after 

target 

ROE 
(percent) 
n/(4^-6)] 

Speciaf 

p.0^ 

costs  de- 
ferred 
anctti- 
r>anced 

) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

») 

60.1 

62.2 

0.0 

62.2 

(2.1) 

25 

92.9 

^os 

65.2 

66.0 

0.0 

66.0 

(0.8) 

3.4 

94.0 

196 

70.3 

63S 

3.4 

67.3 

3.1 

3.1 

100.0 

21.8 

1993  Performance 

Revenues  from  the  ACH  service 
recovered  92.9  percent  of  total  expenses, 
including  targeted  ROE,  during  1993. 
The  principal  factors  contributing  to  the 
revenue  shortfall  were  (1)  higher  than 
planned  costs  for  the  development  of 
new  ACH  processing  software  to  operate 
in  the  consolidated  automation 
environment  and  (2)  lower  than 
expected  non-automated  revenues. 
Overall,  commercial  volume  increased 
by  16.4  percent  over  the  1992  volume 
level. 

1994  Performance 

Through  September  1994,  revenues 
from  the  ACH  service  recovered  97.4 
percent  of  total  expenses,  including 
targeted  ROE,  compared  with  a  targeted 
recover\-  rate  of  96.9  percent  for  the 
year.  Due  to  the  plaimed  underrecovery, 
all  $7.6  million  of  automation 
consolidation  special  project  costs  are 
being  deferred  and  financed.  Year-to- 
date  commercial  volume  increased  16.9 
percent,  compared  to  the  same  period  in 
1993. 

For  1994,  the  Reserve  Banks  now 
forecast  that  revenues  will  recover  94.0 
percent  of  commercial  ACH  costs,  based 
on  estimated  volume  growth  of  14.5 
percent  for  the  year.  While  the  Resen-e 
Banks'  current  estimate  may  be 
conservative,  the  following  factors 
contribute  to  the  Reserve  Banks' 
projectrid  variation  from  plan: 


(1)  The  ACH  service's  $1.9  million 
share  of  the  pre-tax  reduction  in 
pension  credits; 

(2)  Faster-than-planned  conversion  of 
paper  returns  and  notifications  of 
change  (NOCs)  to  electronic 
alternatives;  and 

(3)  Lower  revenues  due  to  shifting 
commercial  volume  from  the  premium 
exchange  to  an  earlier  exchange,  which 
was  made  possible  by  the  addition  of 
two  ACH  processing  cycles  beginning 
October  1, 1993. 

1995  Issues 

The  slower.  12.9  percent,  rate  of 
increase  in  commercial  ACH  transaction 
volume  projected  for  1995  reflects 
anticipated,  increased  competition  from 
private-sector  ACH  operators  and 
continued  consolidation  in  the  banking 
industry,  which  creates  more  "on-us" 
transfers.  While  the  volume  of 
commercial  ACH  transactions  has  been 
growing  at  a  decreasing  rate,  dropping 
from  24  percent  in  1990  to  17  percent 
for  the  first  nine  months  of  1994.  it  is 
likely  that  the  Reserve  Banks'  forecast 
for  1995  understates  the  potential 
growth  rate. 

The  Reserve  Banks'  cost  control 
programs  are  expected  to  result  in  a  3 
percent  reduction  in  operating 
expenses.  During  1995.  the  Reserve 
Banks  will  test  the  new  ACH 
application  software  developed  over  the 
last  several  years  and  begin  to 
implement  it.  Although  all  Reserve 


Banks  expect  to  make  the  transition  to 
the  new  processing  software  by  year-end 
1995,  the  precise  schedule  of  that 
transition  remains  uncertain.  Delays  in 
the  implementation  schedule  may  cause 
costs  to  vary  significantly  from  budget. 

1995  Fees 

The  Board  has  approved  only  one 
change  to  the  current  ACH  fees  for  1995. 
an  increase  in  the  fee  for  processing 
government  paper  NOCs  from  $5.00  to 
$10.00,  the  current  fee  for  commercial 
paper  NOCs.^  The  higher  fee  better 
reflects  the  cost  of  providing  this 
manual  service  and  would  provide  an 
additional  incentive  for  depository 
institutions  to  migrate  to  a  more  fully 
electronic  ACH  processing  environment. 

Based  on  the  approved  fee  schedule, 
the  Reserve  Banks  forecast  that  the 
commercial  ACH  service  will  recov€>r 
100.0  percent  of  costs,  including 
targeted  ROE  and  $3.4  million  of  the 
current  years  automation  consolidation 
special  project  costs.  The  remaining 
$0.6  million  of  current  year  automation 
consolidation  special  project  costs  and 
the  charges  that  were  incurred  and 
deferred  in  prior  years  will  continue  to 
be  deferred  for  recovery  in  future  years. 

Funds  Transfer  and  Net  Settlement 

Table  5  presents  the  actual  1993, 
estimated  1994.  and  budgeted  1995  cost 
recovery  performance  for  the  funds 

tran&for  and  net  settlement  service. 


^Un  (Jctober  2b.  1994.  the  OtptiTtmeat  of  the 
TrRMMury  agreed  that  itiF  Fetif-ral  Kt-serve  Banlis  nuy 


assess  a  fee  of  SIO.OO  for  go\Tnunenr  paper  NtKIs 
beginning  in  1995. 
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Table  5.— Pro  Forma  Cost  and  Revenue  Performance 

[In  milltons  of  dollars) 


Year 


19931- 

1994  (Est) 

1995  (Bud) 


Revenue 


(1) 


90.2 
92.1 
89.2 


Operating 

costs  and 

imputed 

expenses 


(2) 


74.2 
80.2 
71.2 


Special 
project 
costs  re- 
covered 


(3) 


11.2 
7.1 
9.7 


Total  ex- 
pense 
(2*3) 


(4) 


85.4 
87.3 
80.9 


Net  irv 
come 
(ROE) 
[1^1 


(5) 


4.8 
4.8 
8.2 


Target 
ROE 


(6) 


2.9 
3.8 
3.4 


Recovery 
rate  after 

target 

ROE 
(percent^ 
(1/(4+6)1 

(7) 


102.2 
101.1 
105.8 


Special 
project 
costs  de- 
ferred 
and  fi- 
nanced 

(8) 


0.6 
22 
0.0 


1993  Performance 

Revenues  from  the  funds  transfer 
service  recovered  102.2  percent  of  total 
expenses,  including  targeted  ROE. 
Funds  transfer  volume  increased  2.0 
percent  over  1992  levels. 

1 994  Performance 

Through  September  1994,  revenues 
from  the  funds  transfer  service 
recovered  101.8  percent  of  total 
expenses,  including  targeted  ROE, 
compared  with  a  targeted  recovery  rate 
of  100.0  percent  for  the  year.  During  the 
same  period,  funds  transfer  volimie 
increased  4.6  percent  over  the  1993 
volume  level. 

The  Reserve  Banks  estimate  that,  in 
1994,  the  funds  transfer  and  net 
settlement  service  will  recover  101.1 
percent  after  targeted  ROE  and 
automation  consolidation  special 


Table  6. 


project  costs  that  the  service  had 
planned  to  recover,  based  on  estimated 
transaction  volume  growth  of  4.8 
percent  for  the  year.  Revenue  is  6.5 
percent  higher  than  budgeted,  primarily 
because  anticipated  volume  reductions 
as  a  result  of  daylight  overdraft  pricing 
did  not  materialize.  Total  costs  are 
estimated  to  be  6.1  percent  over  budget, 
due  to  (1)  higher-than-anticipated  data 
processing  costs,  offset  partially  by 
lower  data  communications  costs  and 
(2)  the  funds  transfer  services'  $2.0   . 
million  share  of  the  pre-tax  reduction  in 
pension  credits. 

1995  Issues 

The  Reserve  Banks  estimate  that 
funds  transfer  origination  volume  will 
increase  2.8  percent  over  1994  levels. 
Without  price  changes,  the  Reserve 
Banks  project  that  revenues  would 
recover  109.4  percent  of  expenses, 

-Pro  Forma  Cost  and  Revenue  Performance 

[In  millions  of  dollars) 


including  all  current  year  and  deferred 
automation  consolidation  special 
project  costs. 

1995  Fees 

The  Board  reduced  the  funds  transfer 
fee  to  $0.50  from  the  current  $0.53. 
After  this  reduction,  the  service  is 
expected  to  recover  105.8  percent  of  its 
costs,  after  paying  all  current  year  and 
deferred  charges  for  the  automation 
consolidation  special  project. 
Uncertainties  remain  in  the  cost 
projections  for  1995,  however,  because 
of  the  continued  implementation  of  the 
centralized  funds  transfer  application 
software. 

Book-entry  Securities* 

Table  6  presents  the  actual  1993, 
estimated  1994,  and  budgeted  1995  cost 
recovery  performance  for  the  book-entry 
securities  service. 


Year 


1993 

1994  (Est) 

1995  (Bud) 


Revenue 


(1) 


14.4 
15.5 
15.7 


Operating 

costs  and 

imputed 

expenses 


(2) 


12.2 
13.9 
14.0 


Special 
project 
costs  re- 
covered 


(3) 


1.8 
1.7 
1.0 


Total  ex- 
pense 

(2+3) 


(4) 


14.0 
15.6 
15.0 


Net  in- 
come 
(ROE) 
[1-4] 


(5) 


0.4 
0.0 
0.7 


Target 
ROE 


(6) 


0.4 
0.7 
0.7 


Recovery 
rate  after 

target 

R<5E 
(percent) 
[1/(4+6)1 


(7) 


100.0 

95.5 

100.1 


Special 
project 
costs  de- 
ferred 
andft- 
nanced 

(8) 


0.8 
1.5 
2.6 


1 993  Performance 

Revenues  from  the  book-entry 
securities  service  recovered  100.0 
percent  of  total  expenses,  including 
targeted  ROE  in  1993.  The  volume  of 
govenmient  agency  securities  transfers 
increased  10.4  percent  over  the  1992 
volume  level. 


1994  Performance 

Through  September  1994,  revenues 
from  the  book-entry  Securities  service 
recovered  99.1  percent  of  total  expenses 
plus  targeted  ROE,  compared  with  a 
targeted  recovery  rate  of  100.3  percent 
for  the  year.  During  the  same  period, 
book-entry  securities  transfer  volume 
increased  5.9  percent  compared  with 
the  1993  level. 


The  Reserve  Banks'  staff  now  expects 
the  book-entry  securities  service  to 
recover  95.5  percent  of  total  expenses 
after  targeted  ROE,  based  on 
approximately  the  same  transaction 
volume  as  in  1993.  The  estimated 
recovery  rate  is  lower  than  originally 
projected  due  to  two  factors.  First, 
securities  transfer  volume  declined 
unexpectedly.  The  increase  in  mortgage 
interest  rates  during  1994  has  resulted 


■Includes  Purchase  and  Sale  activity  beginning  in 
1994. 
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in  less  refinancing  activity  and.  as  a 
result,  fewer  mortgages  are  available  to 
issue  additional  mortgage-backed 
security.  Higher  interest  rates  have 
caused  securities  firms  to  reconsider 
investments  in  existing  mortgage-backed 
securities,  resulting  in  less  trading 
activity.  Second,  expenses  are  higher 
than  planned,  due  to  the  reduction  in 
pension  credits  and  higher-than- 
anticipated  data  processing  costs. 

1995  Issues 

The  Reserve  Banks  believe  that 
mortgage-backed  securities  volume  will 
stabilize  by  year-end  1994  and  increase 
modestly  in  1995  from  the  reduced  1994 
volume  level.  This  conservative  volume 
increase  is  reflected  in  the  3.1  percent 
volume  growth  rate  forecast  for  1995. 

1995  Fees 

The  Board  has  approved  retaining  the 
current  fees  for  the  book-entry  security 
service,  based  on  the  Reserve  Banks' 
forecast  that  they  will  produce  sufficient 
revenue  to  recover  100.1  percent  of 
costs,  including  targeted  ROE  and  $1.0 
million  in  automation  consolidation 
special  project  costs.  The  remaining 
$1.0  million  of  current  year  automation 
consolidation  special  project  costs  and 
the  charges  that  were  incurred  and 
deferred  in  prior  years  will  continue  to 
be  deferred  for  recovery  in  future  years. 

Electronic  Connections 

The  Federal  Reserve  charges  fees  for 
electronic  connections  to  depository 
institutions  for  accessing^riced 


services.  The  costs  and  revenues 
associated  with  electronic  access  are 
allocated  to  the  various  priced  services 
based  on  the  relative  number  of 
endpoints  that  access  each  service. 

Electronic  connection  fees  have  not 
increased  since  1989.  with  the 
exception  of  the  1991  $100  increase  in 
the  monthly  dedicated  leased-line  fee. 
In  light  of  the  increasing  costs  due  to  the 
implementation  of  Fednet®.  the  Board 
has  approved  increased  fees  for  three 
types  of  electronic  cormections  in  1995. 
The  fees  for  four  other  tyjies  of 
connections  would  remain  unchanged. 
Specifically,  the  Board  raised  the 
following  fees:  1)  receive  and  send  dial 
connections  tiom  $65  to  $75;  2)  multi- 
drop leased-line  connections  fi-om  $300 
to  $450;  and  3)  dedicated  leased-line 
connections  from  $700  to  $750.  Monthly 
electronic  connection  fees  for  receive- 
only  dial,  high-speed  dial,  high-speed 
19.2  kbps  leased-line.  and  high-speed  56 
kbps  leased-line  will  remain  at  $30. 
$350.  $850,  and  $1,000.  respectively. 

In  1994.  the  Federal  Reserve  Board 
established  standard  fees  for  dedicated 
high-speed  56  kbps  and  19.2  kbps 
cormections  and  high-speed  dial  56 
kbps  cormections.  In  response  to 
requests  from  several  depository 
institutions  that  Reserve  Banks  support 
connections  at  speeds  higher  than  56 
kbps  for  transmission  of  large  data  files, 
the  Board  has  approved  standard 
connection  fees  for  two  new  categories 
of  high-speed  connections;  $1,800  and 
$2,000  per  month  for  high-speed  leased 
connections  of  128  kbps  and  256  kbps. 


respectively.  These  new  high-speed 
connection  categories  require  more 
expensive  signalling,  encryption,  and 
circuit  components  than  the  56  kbps 
and  19.2  kbps  connections. 

Finally,  the  Board  has  approved  two 
new  standard  connection  options  to 
support  contingency  testing  by 
depository  institutions  that  use 
dedicated  leased-line  cormections  for 
their  production  traffic.  A  dedicated 
dial  test  connection  will  provide 
additional  dial  connection  equipment  to 
address  the  needs  of  those  institutions 
that  conduct  their  contingency  testing 
simultaneously  with  their  production 
work.  A  shared  dial  test  connection  will 
address  the  needs  of  institutions  that 
test  only  during  ofT-hours  and  will 
provide  a  necessary  subset  of  dial 
connection  components.  These  new 
contingency  coimection  options  will  be 
lower  cost  alternatives  to  depository 
institutions  than  a  second  dedicated 
leased-line  connection.  For  these  test 
options,  a  usage  guideline  of  120  hours 
per  year  will  be  established.  Institutions 
that  exceed  this  guideline  will  be  asked 
to  establish  a  dedicated  leased-line 
connection  for  testing  purposes  and  pay 
the  standard  connection  fee.  The 
monthly  fees  for  the  dedicated  and 
shared  contingency  testing  options  are 
$250  and  $150.  respectively. 

Noncash  Collection 

Table  7  summarizes  actual  1993. 
estimated  1994,  and  projected  1995  cost 
recovery  performance  for  the  noncash 
collection  service. 


Table  7.— Pro  Forma  Cost  and  Revenue  Performance 

[in  millions  of  dollars] 


Year 

Revenue 
1 

Operating 

costs  and 

imputed 

expenses 

2 

Special 
project 
costs  re- 
covered 

3 

Total  ex- 
pense 
[2+3] 

4 

Net  in- 
come 
(ROE) 
[1-4] 

5 

Target 
ROE 

6 

Recovery 
rate  after 

target 

ROE 
(percent) 
[1/(4+6)] 

7 

Special 
project 
costs  de- 
ferred 
and  fi- 
nanced 

8 

1993  

5.0 
4.1 
3.9 

5.7 
4.9 
4.0 

0.0 
0.0 
0.0 

5.7 
4.9 
4.0 

(0.7) 
(0.8) 
(0.2) 

0.2 
0.2 
0.2 

84.4 
79.1 
91.6 

1994  (Est)  i 

02 

1995  (Bud)  

02 
0.3 

1993  Performance 

Revenues  fi-om  the  noncash  collection 
service  recovered  84.4  percent  of  total 
expenses,  including  targeted  ROE,  in 
1993.  The  principal  factor  contributing 
to  the  revenue  shortfall  was  a  38  percent 
decline  in  transaction  volume  caused,  in 
part,  by  increased  called  bond  activity. 

1994  Performance 

Through  September  1994,  the 
noncash  collection  service  recovered 


85.4  percent  of  total  expenses  including 
targeted  ROE,  compared  with  a  targeted 
recovery  rate  of  85.5  percent  for  the 
year.  During  the  same  period,  noncash 
collection  volume  decreased  40.1 
percent,  compared  with  the  1993  level. 

The  three  Reserve  Banks  providing 
noncash  collection  services  now  project 
a  recovery  rate  of  79.1  percent. 
Although  anticipated  volume  losses  are 
expected  to  be  more  moderate.  37.8 
percent,  through  the  end  of  the  year  due 


to  gaining  a  new  customer,  the  costs 
associated  with  consolidating 
operations  and  the  $0.2  million 
reduction  in  the  noncash  service's  share 
of  the  pension  credits  are  expected  to 
reduce  the  service's  recovery  rate 
compared  with  year-to-date 
performance. 

1995  Issues 

Since  the  mid  1980s,  the  noncash 
collection  service  has  faced  rapidly 
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declining  volume  levels.  Following 
enactment  of  TEFRA.  many  bearer 
municipal  securities  were 
"immobilized,"  or  converted  to  book- 
entry  form,  thus  eliminating  interest 
coupons.  To  improve  the  System's 
ability  to  recover  costs  in  a  declining 
market,  the  Reserve  Banks  reduced  the 
number  of  noncash  processing  sites 
fi-om  four  to  three  in  1994  and  will 
complete  the  planned  consolidation  to 
two  sites  in  1995.  Because  of  remaining 
transition  costs  in  New  York  and  the 
consolidation  of  Chicago's  noncash 
operation  during  1995,  the  Reserve 
Banks  do  not  expect  to  recover  costs 
fully  during  1995. 

In  1994,  the  Reserve  Banks 
implemented  a  new  volume-based  fee 
structure  with  fixed  cash-letter  and  per- 
envelope  fees.  The  levels  of  cash-letter 
and  per-envelope  fees  were  based  on  the 
number  uf  coupon  envelopes  contained 
in  the  cash  letters.^  The  use  of  a  fee 
sthicture  that  includes  fixed  and 
variable  fees  more  accurately  reQects  the 
structure  of  costs  the  Reserve  Banks 
incur  in  providing  noncash  collection 
services  than  the  fee  structure  that  was 
in  place  before  1994,  which  relied  solely 
on  variable  fees.  A  detailed  study  of  the 
cost  structure  of  the  noncash  collection 
services,  which  would  be  needed  to 


justify  the  use  of  volume-based  fees,  was 
deemed  impractical  because  of  the 
rapidly  declining  volume  levels. 
Volume-based  fees,  however,  have  been 
well  received  by  depositors.  In  addition, 
they  provide  incentives  for  larger 
institutions  to  increase  the  size  of  their 
deposits  and  moderate  the  impact  of  the 
fixed  costs  of  the  service  for  smaller 
institutions.  As  a  result,  the  use  of 
volume-based  fees  permits  the  Federal 
Reserve  to  maintain  a  presence  in  the 
noncash  collection  business  and  adds  a 
measure  of  stability  as  other  service 
providers  continue  to  withdraw. 

1995  Fees 

For  1995,  the  Board  has  approved  a 
reduction  in  the  return  item  fees  to 
$15.00  from  $20.00  in  Cleveland  and 
from  $25.00  in  Jacksonville  and 
Chicago.  The  proposed  national  fee 
rnore  accurately  reflects  the  costs  of 
return  processing  at  the  regional 
processing  sites  and  is  consistent  with 
fees  charged  by  other  service  providers. 
All  other  fees  were  retained  for  1995. 

The  Reserve  Banks  forecast  the 
number  of  noncash  coup>on  envelopes 
processed  to  increase  21.5  percent, 
primarily  as  a  result  of  new  deposits 
attracted  by  the  lower  and  uniform 
return  item  fee.  The  proposed  1995  fee 


schedule  is  expected  to  enable  the 
noncash  collection  service  to  recover 
91.6  percent  of  its  costs,  including 
targeted  ROE.  Once  the  consolidation  of 
noncash  services  is  completed,  the 
Reserve  Banks'  staff  believes  that  the 
service  will  be  able  to  reverse  the 
continuing  operating  losses  and  to 
achieve  low  and  stable  operating  costs. 

Cash  Services 

Cash  services  that  are  priced  by  the 
Federal  Reserve  Banks  include  cash 
transportation,  coin  wrapping, 
nonstandard  packaging  of  currency 
orders  and  deposits,  and  nonstandard 
frequency  of  access  to  cash  services. 

Data  on  priced  cash  services  are  being 
included  to  provide  a  complete  view  of 
Reserve  Bank  priced  service 
performance.  Cash  transportation  fee 
changes  do  not  require  Board  approval. 
The  Board,  however,  is  notified  when 
changes  occur.  The  fees  for  the  other 
priced  cash  services  have  been 
approved  by  the  Director  of  the  Division 
of  Reserve  Bank  Operations  and 
Payment  Systems  under  delegated 
authority. 

Table  8  presents  actual  1993, 
estimated  1994,  and  projected  1995  cost 
recovery  performance  for  the  priced 
cash  services. 


Table  8.— Pro  Forma  Cost  and  Revenue  Performance 

[In  nrvllions  of  dottars] 


Year 


1993  

1994  (Est) 

1995  (Bud) 


Revenue 


6.4 
6.2 
5.3 


Operating 

costs  and 

imputed 

expenses 


6.3 
6.0 
5.1 


Special 

project 

costs  re- 

coveied 


ao 

0.0 
0.0 


Total  ex- 
pense 
[2*3] 


6.3 
6.0 
5.1 


Net  in- 
come 

(ROE) 
[1-4] 


0.1 
0.2 

0.1 


Target 
ROE 


0.1 
0.1 
0.1 


Recovery 
rate  after 

target 

ROE 
(percent) 
[1/(4+6)1 


100.2 
101.7 
100.7 


Special 
protect 
costs  de- 
ferred 
and  fi- 
nanced 


0.0 
0.0 
0.0 


The  Reserve  Banks  expect  that 
revenues  will  recover  all  costs  for  cash 
services,  including  targeted  ROE. 
Projected  revenue  for  1995  is  less  than 
for  1994  because  the  number  of  Reserve 
Banks  that  provide  priced  armored 
carrier  transportation  services  has 
declined. 

The  1995  fees  for  wrapped  coin, 
nonstandard  packaging,  and 
nonstandard  access  are  shown  in 
Attachment  VUI.  Fees  for  other  cash 
transportation  services  and  registered 
mail  fees  can  be  obtained  by  contacting 
the  individual  Federal  Reserve  offices. 


Competitive  Impact  Analysis 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payment  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement 
"The  Federal  Reserve  in  the  Payments 
System."  In  this  analysis,  the  Board 
assesses  whether  the  proposed  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  service  due  to  differing  legal 
powers  or  constraints  or  due  to  a 


dominant  market  position  of  the  Federal 
Reser\'e  deriving  from  such  legal 
differences. 

The  Board  believes  that  the 
recommended  price  and  service  level 
changes  would  not  have  a  substantial 
effect  on  payments  system  participants 
and  would  not  have  a  direct  and 
material  effect  on  the  abihty  of  other 
ser\ice  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  ser\'ices.  The  1995  fees  approved 
by  the  Board  result  in  a  projected  return 
on  equity  that  meets  the  target  return  on 
equity  based  on  the  50  bank  holding 
company  model.  The  Board  believes 
that  the  recommended  fees  for  the 


'  Small  doposiU  were  assessed  relatively  low 
rash-letter  and  high  per-envWope  fees,  while  larger 


deposits  wore  charged  higher  cash-ietter  but  lower 
per-envelope  fees. 
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noncash  collection  services  are 
consistent  with  the  approach  that  would 
be  used  by  a  private-sector  firm,  which 


would  absorb  the  results  of  structural 
changes  through  its  retained  earnings 
account.  Therefore,  the  Board  does  not 


believe  that  approval  of  the  proposed 
fees  would  have  an  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  with  the  Reserve  Banks. 

Attachments— Table  A-i  .—Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services 

[Millions  of  dollars — average  for  year] 


1995 


8.874.9 


9,416.8 


Table  A-2.— Derivation  of  the  1995  PSAF 

[Millions  of  dollars] 


A.  Assets  to  be  Financed:' 

Short-term  S84.7 

.Long-term2 ^ Z'ZZZl  ^.2 

B.  Weighted  Average  Cost: 

1 .  Capital  Structure:  ^ 

Short-term  Debt  15.4% 

Long-term  Debt 25.4% 

Equity  ! ".  59.2% 

2.  Financing  Rates/Costs:  ^ 

Short-term  Debt 35% 

Long-term  Debt  8.2% 

Pre-tax  Equity  '.'""""".  ^2^% 

3.  Elements  of  Capital  Costs: 

Short-term  Debt  84.7 

Long-term  Debt : I61.6 

Equity  376^5 


1994 


S619.8 

S593.6 

5,577.9 

5,342.3 

62.8 

64.3 

5.7 

5.5 

0.1 

0.0 

^    16.1 

16.1 

2.592.5 

3,198.9 

9,220.7 


412.1 

350.5 

113.4 

183.1 

12.6 

32.1 

3.8 

0.6 

Short-term  assets: 

Imputed  reserve  requirement  on  clearing  balances  ..^ 

Investment  in  marketable  securities  

Receivables  1  

Materials  and  supplies'  , 

Suspense  &  Difference'  ^ 

Prepaid  expenses'  „ 

Items  In  process  of  collection  

Total  short-term  assets , 

Long-term  assets: 

Premises '2  

Furniture  and  equipment' 

Leasehold  improvements  and  long-term  prepayments'  

Capital  leases'  

Total  long-term  assets 

Total  assets ; 

Short-term  liabilities: 

Clearing  balances  and  balances  arising  from  eariy  credit  of  uncollected  items 

Deferred  credit  items 

Short-term  debt  3 

Total  short-term  liabilities  , 

Long-term  liabilities: 

Ot)ligations  under  capital  leases .•. , 

Long-term  debt^ 

Total  long-term  liabilities ; 

Total  liabilities _ 

Equity  3 

Total  liabilities  and  equity  ._ 

Note:  Details  may  not  add  to  totals  due  to  rounding. 

'  Financed  through  PSAF;  other  assets  are  self-financing. 

2  Includes  allocations  of  Board  of  Governors'  assets  to  priced  services  of  S0.4  million  for  1995  and  S0.4  million  for  1994. 

3  Imputed  figures  represent  the  source  of  financing  for  certain  priced  services  assets. 


541.9 

566.3 

9,416.8 

9,7870 

6,197.7 

2.592.5 

84.7 

5,935.9 

3,198.9 

85.9 

8,874.9 

9,220.7 

3.8 

161.6 

0.6 
174.1 

165.4 

174.7 

9,040.3 
376.5 

9,395.4 
391.5 

9,787.0 


S622.9 


X  3.5%=  3.0 
X  8.2%=  13.2 
X  12.1%  =  45.6 

61.7 
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Table  A-2.— Derivation  of  the  1995  PSAF— Continued 

[Millions  of  dollars] 


C.  Other  Required  PSAF  Recoveries: 

Sales  Taxes  11  3 

Federal  Deposit  Insurance  Assessment .'"..'".  19^0 

Board  of  Governors  Expenses !.!..!!!!"!!!  2.7  33  0 

D.  Total  PSAF  Recoveries 94  7 

As  a  percent  of  capital 15  3% 

As  a  percent  of  expenses* .'. Z.^'ZZZZ'".  15  7% 

'  Pnced  service  asset  t)ase  is  tased  on  the  direct  determination  of  assets  method. 

2  Consists  of  total  long-term  assets,  including  the  priced  portion  ol  FRAS  assets,  less  capiUI  leases,  which  are  self  financir>g 

'All  short-temr)  assets  are  assumed  to  be  financed  by  short-term  debt.  Of  the  total  loog-term  assets.  31  percent  are  assumed  to  be  financed  bv  tooo-temi  debt 
arx]  68  percent  by  equity.  ^ 

<The  pre-tax  rate  o)  return  on  equity  is  based  on  the  average  after-tax  rate  of  return  on  equity,  a<fitisted  by  the  effective  tax  rate  to  yield  the  pre-tax  rale  of  re- 
PSAf"  ^*^  **^^  holding  company  for  each  year.  Tfiese  data  are  then  averaged  over  five  years  to  yield  the  pretax  return  on  equity  lor  use  in  tt>e 

'S^lemwide  1995  budgeted  priced  sen/ice  expenses  less  shipping  are  S608.5  million. 

Table  A-3.  Comparison  Between  1995  and  1994  PSAF  Components 


A.  Assets  to  be  Financed  (millions  of  dollars): 

Short-term 

Long-term 

Total  „ 

B.  Cost  of  Capital: 

Short-term  Debt  Rate  

Long-term  Det)t  Rate ,. 

Pre-tax  Retum  on  Equity 

Weighted  Average  Long-term  Cost  of  Capital  

C.  Tax  Rate 

D.  Capital  Structure: 

Short-term  Debt  

Long-term  Debt 

Equity „ 

E.  Other  Required  PSAF  Recoveries  (millions  of  dollars): 

Sales  Taxes 

Federal  Deposit  lr»surarx:e  Assessment 

Board  of  Goverrwrs  Expenses  

F.  Total  PSAF: 

Required  Recovery .,;. 

As  Percent  of  Capital .*. „ 

As  Percent  of  Expenses 

TABLE  A-4.— Computation  of  Capital  Adequacy  for  Federal  Reserve  Priced  Services 

[Millions  of  dollars] 


Imputed  reserve  requirement  on  clearing  balarwes 

Investment  in  mari<etat>le  securities  

Receivat)les 

Materials  and  supplies 

Suspense  and  Difference 

Prepaid  expenses 

Items  in  process  of  collection  

Premises  

Furniture  arxl  equipment 

Leases  and  long-term  prepayments 

Total 

Imputed  Equity  for  1995 

Capital  to  Risk-Weighted  Assets  

Capital  to  Total  Assets 


Assets 


S619.8 

5,577.9 

62.8 

5.7 

0.1 

16.1 

2,592.5 

410.6 

113.5 

14.1 


9,413.2 
376.5 
34.5% 
4.0% 


Risk 
weight 


0.0 
0.0 
0.2 
1.0 
0.2 
1.0 
0.2 
1.0 
1.0 
1.0 


Weigfit  as- 
sets 


SO.O 
0.0 

126 

5.7 

0.0 

16.1 

518.5 

410.6 

113.5 

14.1 


1.091.1 


60804 


Federal  Register  /  Vol.  59.  No.  227  /  Monday,  November  28,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  227  /  Monday,  November  28,  1994  /  Notices  60805 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  21, 1994. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  94-29176  Filed  11-25-94;  8:45  am) 

BILUNQ  CODE  C210-01-l> 


FEDERAL  TRADE  COMMISSION 
(Fito  No.  941  0074] 

Charter  Medical  Corp;  Proposed 
Consent  Agreement  Witti  Analysis  to 
Aid  Pubilc  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  wfould  require, 
among  other  things.  Charter  Medical 
Corporation  (Charter),  a  Georgia-based 
chain  of  psychiatric  hospitals,  to  modify 
its  agreement  with  National  Medical 
Enterprises  (NME)  to  rescind  Charter's 
acquisitions  of  NME  psychiatric 
facilities  in  four  speciHed  localities.  In 
addition,  the  consent  agreement  would 
require,  for  ten  years,  the  Commission's 
prior  approval  before  acquiring  or 
divesting  psychiatric  facilities  in  those 
localities. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159. 6th  St.  and  Pa.  Ave.,  N\V, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Doyle  or  Ronald  B.  Rowe, 
rrC/S-2105,  Washington.  DC  20580. 
(202)  326-2819  or  326-2610. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9{b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 


investigation  into  the  proposed 
acquisition  of  certain  assets  of  National 
Medical  Enterprises.  Inc.  ("NME")  by 
Charter  Medical  Corporation 
("Charter"),  and  it  now  appearing  tliat 
Charter  ("proposed  respondent")  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  making  certain  acquisitions,  and 
providing  for  other  relief: 

It  is  hereby  agreed  by  and  between  the 
proposed  respondent  by  its  duly 
authorized  ofiicer  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Charter  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware  with 
its  office  and  principal  place  of  business 
at  577  Mulberry  Street,  Macon.  Georgia 
31298. 

2.  The  proposed  respondent  admits 
all  the  jiuisdictional  facts  set  forth  in 
the  draft  of  complaint  here  attached. 

3.  The  proposed  respondent  waives: 

a.  Any  rurlher  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  rele&sed.  The 
Commission  tliereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  considt-r 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  of  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 


Commission's  rules,  the  Commission 
may.  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist,  and  other  relief  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  The  proposed 
respondent  waives  any  right  it  may  have 
to  any  other  manner  of  service.  The 
complaint  may  be  used  in  construing 
the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  this  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  The  proposed  respondent  has  read 
the  proposed  complaint  and  order 
contemplated  hereby.  The  proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  The  proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that  as  used  in  this  order, 
the  following  definitions  shall  apply: 

A.  "Respondent"  or  "Charter"  means 
Charter  Medical  Corporation,  its 
partnerships,  joint  ventures,  companies, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  respondent,  and 
their  respective  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  respective  successors  and 
assigns. 

B.  "NME"  means  National  Medical 
Enterprises,  Inc.,  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Nevada  with  its  office  and 
principal  place  of  business  at  2700 
Colorado  Avenue,  Santa  Monica. 
California  90404. 

C.  "Commission"  means  tlie  Federal 
Trade  Commission. 


D.  "Hospital"  means  a  health  care 
facility,  licensed  as  a  hospital,  other 
than  a  federally-owned  facility  (such  as 
a  mihtary  or  Veterans  Administration 
hospital),  having  a  duly  organized 
governing  body  with  overall 
administrative  and  professional 
responsibility,  and  an  organized 
professional  staff  that  provides  24-hour 
inpatient  care,  and  that  may  also 
provide  outpatient  services. 

E.  "General  acute  care  hospital" 
means  a  health  care  facility  licensed  as 
a  hospital,  having  as  a  primary  function 
the  provision  of  inpatient  services  for 
medical  diagnosis,  treatment,  and  care 
of  physically  injured  or  sick  persons 
with  short-term  or  episodic  health 
problems  or  infirmities. 

F.  "Psychiatric  hospital"  means  a 
hospital  licensed  or  certified  as  a 
psychiatric  hospital  (except  for  a  license 
or  certificate  that  limits  service  to 
residential  treatment  facility  services 
only),  other  than  a  federal,  state  or 
county  psychiatric  hospital  that 
primarily  provides  long-term,  i.e.,  30 
days  or  more,  treatment  of  chronic 
mental  illness  or  short  term  court 
ordered  detentions  and  involuntary 
treatment,  that  provides  24-hoiu- 
inpatient  services  for  psychiatric 
diagnosis,  treatment,  and  care  of 
persons  suffering  from  acute  mental 
illness  or  emotional  disturbance,  and 
may  also  provide  treatment  for  alcohol 
or  drug  abuse. 

G.  "Psychiatric  unit"  means  a 
department,  unit,  or  other 
organizational  subdivision  of  a  general 
acute  care  hospital  licensed  or  certified 
as  a  provider  of  inpatient  psychiatric 
care  (except  for  a  license  or  certificate 
that  Umits  service  to  residential 
treatment  facility  services  only),  other 
than  a  federal,  state  or  county 
psychiatric  unit  that  primarily  provides 
long-term,  i.e.,  30  days  or  more, 
treatment  of  chronic  mental  illness  or 
short  term  court  ordered  detentions  and 
involuntary  treatment,  that  provides  24- 
hour  inpatient  services  for  psychiatric 
diagnosis,  treatment  and  care  of  persons 
suffering  fi^om  acute  mental  illness  or 
emotional  disturbance,  and  may  also 
provide  treatment  for  alcohol  or  drug 
abuse. 

H.  "Psychiatric  facility"  means  either 
a  psychiatric  hospital,  a  general  acute 
care  hospital  with  a  psychiatric  unit,  or 
a  psychiatric  unit. 

I.  "Psychiatric  service"  means  the 
provision  of  inpatient  services  for 
psychiatric  diagnosis,  treatment  and 
care  of  persons  suffering  from  mental 
illness,  emotional  disturbance,  or 
alcohol  or  drug  abuse  at  a  psychiatric 
facility. 


J.  To  "operate"  a  psychiatric  facility 
means  to  own.  lease,  manage,  or 
otherwise  control  or  direct  operations  of 
a  psychiatric  facility,  directly  or 
indirectly. 

K.  To  "acquire"  a  psychiatric  faciUty 
means  to  directly  or  indirectly,  through 
subsidiaries,  partnerships,  or  otherwise: 

(1)  Acquire  the  whole  or  any  part  of 
assets  used  or  previously  used  within 
the  last  two  years  (and  still  suitable  for 
use)  for  operating  a  psychiatric  facility 
from  any  person  presently  engaged  in, 
or  within  the  two  years  preceding  such 
acquisition  engaged  in,  operating  a 
psychiatric  facility; 

(2)  Acquire  the  whole  or  any  part  of 
the  stock,  share  capital,  equity,  or  other 
interest  in  any  person  engaged  in,  or 
within  the  two  years  preceding  such 
acquisition  engaged  in,  operating  a 
psychiatric  facility; 

(3)  Acquire  or  otherwise  obtain  the 
right  to  designate  directly  or  indirectly 
directors  or  trustees  of  a  psychiatric 
facility;  or 

(4)  Enter  into  any  other  arrangement 
to  obtain  direct  or  indirect  ownership, 
management  or  control  of  a  psychiatric 
facility  or  any  part  thereof,  including 
but  not  limited  to,  a  lease  of  or 
management  contract  for  a  psychiatric 
facility. 

L.  "Residential  treatment  center" 
means  a  treatment  center  that  provides 
long-term  (length  of  stay  of  30  days  or 
more)  care  in  a  non-psychiatric  facility 
setting  to  patients  that  require  long  term 
care  for  psychiatric  diagnosis  and 
treatment  for  mental  illness,  emotional 
disturbance,  or  alcohol  or  drug  abuse. 

M.  "Outpatient  facility"  means  a 
facility  that  is  not  hcensed  as  a 
psychiatric  facility  and  has  a  primary 
function  of  providing  outpatient 
treatment  for  psychiatric  diagnosis, 
treatment  and  care  of  persons  suffering 
from  mental  illness,  emotional 
disturbance,  or  alcohol  or  drug  abuse, 
for  patients  that  do  not  require  inpatient 
psychiatric  services. 

N.  "Affiliate"  means  any  entity  whose 
management  and  policies  are  controlled 
in  any  way,  directly  or  indirectly,  by  the 
person  with  which  it  is  affiliated. 

O.  "Person"  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture  or  other  business  or  legal  entity, 
including  any  governmental  agency. 

P.  "Relevant  area(s)"  means: 

(1)  The  "Orlando  area,"  consisting  of 
the  Florida  counties  of  Orange,  Osceola 
and  Seminole; 

(2)  The  "Atlanta  area,"  consisting  of 
the  Georgia  coimties  of  Fulton, 
Paulding.  Fayette,  Clayton.  Henry. 
Rockdale.  De  Kalb.  Gwinnett.  Cobb. 
Cherokee.  Forsyth  and  Douglas; 


(3)  The  "Memphis  area."  consisting  of 
the  Tennessee  countries  of  Shelby, 
Tipton  and  Fayette,  the  Arkansas  county 
of  Crittenden,  and  the  Mississippi 
county  of  De  Soto; 

(4)  The  "Richmond  area,"  consisting 
of  the  Virginia  city  of  Richmond  and  the 
Virginia  counties  of  Henrico,  Hanover, 
Goochland,  Powhatan.  Chesterfield, 
Charles  City,  and  New  Kent. 

Q.  "Relevant  faciUties"  means  the 
following  NME  psychiatric  hospitals, 
including,  without  Hmitation.  all  related 
assets  and  businesses,  successors  and 
assigns  and  all  improvements,  additions 
and  enhancements  made  to  such  assets: 
MidSouth  Hospital,  Memphis, 
Tennessee;  Psychiatric  Institute  of 
Richmond,  Richmond  Virginia;  Brawner 
North  Medical  Health  System;  Sm\Tna, 
Georgia;  Crescent  Pines  Hospital, 
Stockbridge,  Georgia;  Laurel  Oaks 
Hospital  and  Residential  Treatment 
Center,  Orlando,  Florida. 

// 

It  is  further  ordered  that  respondent 
forthwith  modify  its  Asset  Sale 
Agreement  with  NME,  dated  March  29, 
1994,  to  rescind  respondent's  agreement 
to  acquire  the  relevant  faciUties. 

/// 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not. 
without  the  prior  approval  of  the 
Commission: 

A.  Acquire  any  psychiatric  facility  in 
any  of  the  relevant  areas,  including  the 
relevant  facilities; 

B.  Permit  any  psychiatric  facility  it 
operates  in  the  relevant  areas  to  be 
acquired  by  any  person  that  operates,  or 
will  operate  immediately  following  such 
acquisition,  any  other  psychiatric 
facility  in  the  relevant  areas,  including 
the  relevant  facilities. 

Provided,  however,  that  such  prior 
approval  shall  not  be  required  for: 

1.  The  acquisition  of  a  facility  that  is 
(a)  solely  licensed  as  a  residential 
treatment  center  and  not  licensed  as  a 
psychiatric  facility,  or  (b)  solely 
operated  as  an  outpatient  facility  and 
not  licensed  as  a  psychiatric  facility; 

2.  Any  acquisition  that  does  not 
involve  psychiatric  services;  or 

3.  Any  acquisition  otherwise  subject 
to  this  Paragraph  III  of  this  order  if  the 
fair  market  value  of  (or.  in  case  of  an 
asset  acquisition,  the  consideration  to  be 
paid  for)  the  psychiatric  facility  or  part 
thereof  to  be  acquired,  including 
assumption  by  respondent  of  any 
liabilities,  does  not  exceed  five  huiRired 
thousand  dollars  ($500,000). 
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IV 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  h-om  the  date  this  order 
becomes  final,  respondent  shall  not 
directly  or  indirectly,  through 
subsidiaries,  partnerships  or  otherwise, 
without  providing  advance  written 
notification  to  the  Commission, 
consummate  any  joint  venture  or  other 
arrangement  with  any  other  psychiatric 
facility  in  the  relevant  areas,  for  the 
joint  establishment  or  operation  of  any 
new  psychiatric  facility,  psychiatric 
service  or  part  thereof,  in  the  relevant 
areas,  including  the  relevant  facilities. 
Such  advance  notification  shall  be  filed 
immediately  upon  respondent's 
issuance  of  a  letter  of  intent  for,  or 
execution  of  an  agreement  to  enter  into, 
such  a  transaction,  whichever  is  earlier. 

Said  notification  required  by  this 
Paragraph  FV  of  this  order  shall  be  given 
on  the  Notification  and  Report  Form  set 
forth  in  the  appendix  to  part  803  of  title 
16  of  the  Code  of  Federal  Regulations 
.  (as  amended),  and  shall  be  prepared  and 
transmitted  in  accordance  with  the 
requirements  of  that  part,  except  that  no 
fifing  fee  vnW  be  required  for  any  such 
notification,  notification  need  not  be 
made  to  the  United  States  Department  of 
Justice,  and  notification  is  required  only 
of  respondent  and  not  of  any  other  party 
to  the  transaction.  Respondent  is  not 
required  to  observe  any  waiting  period 
for  said  notification  required  by  this 
Paragraph  FV. 

Respondent  shall  comply  with 
reasonable  requests  by  the  Commission 
staff  for  additional  information 
concerning  any  transaction  subject  to 
this  P£u?graph  IV  of  this  order,  within 
fifteen  (15)  days  of  service  of  such 
requests. 

Provided,  however,  that  no 
transaction  shall  be  subject  to  this 
Paragraph  iV  of  this  order  if: 

1 .  The  fair  market  value  uf  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arr^gement  by  the  psychiatric 
facility  not  operated  b>  respondent  does 
not  exceed  five  hundred  thousand 
dollars  ($500,000); 

2.  The  transaction  does  not  involve 
psychiatric  services;  or 

3.  Notification  is  required  to  be  made, 
and  has  been  made,  pursuant  to  5>ection 
7A  of  the  Clayton  Act.  15  U.S.C.  18a.  or 
prior  approval  by  the  Commission  is 
required,  and  has  been  requested, 
pursuant  to  Paragraph  111  of  this  order. 


It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not 
permit  all  or  any  substantial  part  of  any 
psychiatric  facility  it  operates  in  the 


relevant  areas  to  be  acquired  by  any 
other  person  unless  the  acquiring 
perscHi  files  with  the  Commission,  prior 
to  the  closing  of  such  acquisition,  a 
written  agreement  to  be  bound  by  the 
provisions  of  this  order,  which 
agreement  respondent  shall  require  as  a 
condition  precedent  to  the  acquisition. 

VI 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final,  and  annually  thereafter 
for  a  period  often  (10)  years  on  the 
anniversary  of  the  date  this  order 
becomes  final,  and  at  other  times  as  the 
Commission  may  require,  respondent 
shall  file  a  verified  written  report  with 
the  Commission  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  and  it  is  complying  with  the 
requirements  of  this  order. 

VU 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compUance  with  this  order,  respondent 
shall  permit  any  duly  authorized 
representative  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  days*  notice  to 
respondent  and  without  restraint  or 
interference  from  it.  to  interview 
officers,  directors,  or  employees  of 
respondent. 

vni 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  coqmrate  respondent  such 
as  dissolution,  assignment,  sale 
resulting  In  the  emergency  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  consent  order  from  Charter 
Medical  Corporation  ( "Charter"),  under 
which  Charter  would  agree  not  to 
acquire  certain  psychiatric  facilities 
from  National  Medical  Enterprises 
("NME"). 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty ' 


(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Charter  has  proposed  to  acquire 
certain  assets  and  businesses  from  NME. 
including  17  psychiatric  hospitals, 
chemical  dependency  facilities  and 
residential  treatment  centers. 

The  proposed  complaint  alleges  that 
the  proposed  acquisition,  if 
consummated,  would  constitute  a 
violation  of  Section  7  of  the  Clayton 
Act.  as  amended.  15  U.S.C  18.  and 
Section  5  of  the  FTC  Act,  as  amended. 
15  U.S.C.  45.  in  the  market  for 
psychiatric  services  in  several 
geographic  areas  in  the  United  States. 
The  proposed  Consent  Order  would 
remedy  the  alleged  violation  by 
allowing  the  NME  facilities  and  those 
geographic  areas  to  remain  as  viable 
competitors  or  be  sold  to  a  third  party 
other  than  Charter. 

The  proposed  Consent  Order  provides 
that  Charter  forthwith  modify  its  Asset 
Sale  Agreement  with  NME.  dated  March 
29.  1994.  to  rescind  Charter's  agreement 
to  acquire  the  following  facilities: 
MidSouth  Hospital.  Memphis. 
Tennessee;  Psychiatric  Institute  of 
Richmond,  Richmond,  Virginia; 
BrawTier  North  Medical  Health  System. 
Smyrna,  Georgia:  Crescent  Pines 
Hospital,  Stockbridge.  Georgia;  and 
Laurel  Oaks  Hospital  and  Residential 
Treatment  Center.  Orlando.  Florida. 
Under  the  terms  of  a  letter  of 
understanding  from  NME.  the 
Commission  will  receive  advance 
written  notification  of  sale  of  any  of 
these  facilities. 

The  Order  also  requires  Charter,  for  a 
ten-year  period,  to  obtain  prior  approval 
from  the  Commission  before  acquiring 
any  psychiatric  facility  in  any  of  the 
following  geographic  areas,  as  defined 
in  the  Order  The  Orlando  area:  the 
Atlanta  area:  the  Memphis  area;  and  the 
Richmond  area.  The  f>der  also  requires 
Charter  to  obtain  prior  approval  before 
permitting  any  psjThiatric  facility  it 
operates  in  the  four  geographic  areas  to 
be  acquired  by  any  person  that  operates. 
or  will  operate  immediately  following 
such  acquisition,  any  other  psychiatric 
facility  in  the  geographic  areas,  for  a 
ten-year  period. 

The  Order  also  requires  Charter,  for  a 
ten-year  period  to  provide  advance 
written  notification  to  the  Commission 
before  consummating  any  joint  ventures 
with  any  other  psychiatric  facility  in  the 
four  geographic  areas  specified. 


Under  the  provisions  of  the  Order, 
Charter  is  required  to  provide  to  the 
Commission  a  report  of  compliance 
with  the  Order  within  sixty  (60)  days 
following  the  date  the  Order  becomes 
final,  and  annually  thereafter  for  period 
of  ten  years. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretory. 
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[File  No.  941  0116] 

American  Home  Products  Corp.; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violadons  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  other  things,  a  New  Jersey- 
based  corporation  to  divest  its  tetanus 
and  diphtheria  vaccine  business  to  a 
Commission-approved  buyer,  to  license 
Cyanamid's  rotavirus  vaccine  research 
to  a  Commission-approved  licensee,  and 
to  discontinue  reporting  arrangements 
with  hcensees  that  may  provide 
competitively  sensitive  information. 
The  consent  agreement  also  would 
prohibit,  for  ten  years,  the  respondent 
from  acquiring  any  interest  in  any  entity 
engaged  in  the  clinical  development,  or 
manufacture  and  sale,  of  tetanus, 
diphtheria,  or  rotavirus  vaccines  in  the 
United  States  without  prior  Commission 
approval. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave..  NW.,  ' 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Higgins  or  Ann  Malester,  FTC/ 
S-2224.  Washington.  DC  20580.  (202) 
326-2682 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
divest,  having  been  filed  with  and 


accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
pubhc  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(b)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  Acquisition  of 
certain  stock  of  American  Cyanamid 
Company  ("Cyanamid")  by  American 
Home  Products  Corporation  ("AHP"). 
and  it  now  appearing  that  AHP, 
hereinafter  sometimes  referred  to  as 
"Proposed  Respondent,"  is  wilUng  to 
enter  into  an  Agreement  Containing 
Consent  Order  ("Agreement")  to  (i) 
divest  certain  assets,  (ii)  license  certain 
assets,  (iii)  contract  manufacture  certain 
products,  (iv)  cease  and  desist  from 
certain  acts,  and  (v)  provide  few  certain 
other  relief: 

It  is  hereby  agreed  By  and  between 
Proposed  Respondent,  by  its  duly 
authorized  officers  and  its  attorneys, 
and  counsel  for  the  Commission  that: 

1.  Proposed  Respondent  AHP  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Delaware,  with 
its  principal  place  of  business  located  at 
Five  Giralda  Farms,  Madison,  New 
Jersey  07940. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  cball^ige  or  contest  the 
validity  of  the  order  entered  {>ursuant  to 
this  Agreement;  and 

(d)  Any  claims  under  the  Equal 
Access  to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  lor  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 


appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  Proposed 
Respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  license 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  lime 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  ser\'ice. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
Proposed  Respondent's  address  as 
stated  in  this  Agreement  shall  constitute 
ser\ice.  Proposed  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  lised  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  Agreement  may  be  used  to 
varv  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  Respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
Respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  complied 
with  the  Order.  Proposed  Respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  "violation  of 
the  Order  after  it  becomes  final. 

Order 


Definitions 

It  is  ordered,  That,  as  used  in  this 
Order,  the  following  defioitions  shall 
apply: 


60808 


Federal  Register  /  Vol.  59.  No.  227  /  Monday,  November  28.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  227  /  Monday,  November  28.  1994  /  Notices 


60809 


A.  "AHP"  means  American  Home 
Products  Corporation,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  AHP,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

B.  "Cyanamid"  means  American 
Cyanamid  Company. 

C.  "Acquirer"  means  the  entity  to 
whom  AHP  shall  divest  AHP's  Tetanus 
and  Diphtheria  Vaccine  Assets  pursuant 
to  Paragraph  II  of  this  Order. 

D.  "New  Acquirer"  means  the  entity 
to  whom  the  trustee  shall  divest  AHP's 
Tetanus  and  Diphtheria  Vaccine  Assets 
pursuant  to  Paragraph  IV  of  this  Order. 

E.  "Rotavirus  Ucensee"  means  the 
entity  to  whom  AHP  shall  license 
Cyanamid's  Rotavirus  Vaccine  Research 
pursuant  to  Paragraph  V  of  this  Order. 

F.  "Respondent"  means  AHP. 

G.  "Commission"  means  the  Federal 
Trade  Commission. 

H.  "Acquisition"  means  the 
acquisition  by  AHP  of  the  common 
stock  of  Cyanamid  pursuant  to  a  tender 
offer  commended  on  August  10. 1994. 

I.  "AHP's  Tetanus  and  Diphtheria 
Vaccine  Assets"  means  AHP's  assets 
relating  to  the  manufacture  and  sale  of 
AHP's  Tetanus  and  Diphtheria  Vaccines 
that  are  not  part  of  AHP's  physical 
facilities  or  other  tangible  assets. 
"AHP's  Tetanus  and  Diphtheria  Vaccine 
Assets"  include  but  are  not  limited  to 
all  formulations,  patents,  trade  secrets, 
technology,  know-how,  specifications, 
designs,  drawings,  processes, 
production  information,  manufacturing 
information,  testing  and  quality  control 
data,  research  materials,  technical 
information,  distribution  information, 
custome'  lists,  information  stored  on 
managen.ant  information  systems  and 
specifications  sufficient  for  the  Acquirer 
or  the  New  Acquirer,  as  applicable,  to 
use  such  information,  software  used 
solely  in  connection  with  AHP's 
Tetanus  and  Diphtheria  Vaccines  and 
all  data,  materials  and  information 
relating  to  United  States  Food  and  Drug 
Administration  ("FDA")  approvals  for 
Tetanus  and  Diphtheria  Vaccines. 
"AHP's  Tetanus  and  Diphtheria  Vaccine 
Assets"  do  not  include  any 
manufacturing  assets  of  AHP  or  any 
assets  acquired  by  AHP  from  American 
Cyanamid  as  a  result  of  the  Acquisition 
or  AHP's  Vaccine  Filling  and  Packaging 
Assets. 

J.  "AHP's  Vaccine  Filling  and 
Packaging  Assets"  means  a  non- 
exclusive license  to  all  patents,  trade 
secrets,  technology  and  know-how 
relating  to  filling  vials,  syringes  or  other 
forms  of  filling  or  packaging  used  by 
AHP  for  Tetanus  and  Diphtheria 
Vaccines  at  any  time  up  to  and 


including  the  date  of  the  Acquisition, 
including  but  not  limited  to  the  Tubex® 
filling  system.  "AHP's  Vaccine  FiUing 
and  Packaging  Assets"  do  not  include 
any  manufacturing  assets  of  AHP  or  any 
assets  acquired  by  AHP  &x)m  American 
Cyanamid  as  a  result  of  the  Acquisition. 

K.  "Tetanus  and  Diphtheria  Vaccines" 
means  vaccines  used  to  create  and 
maintain  antitoxin  levels  in  human 
beings  to  prevent  tetanus  and/or 
diphtheria,  including  tetanus  toxoid 
vaccine,  tetanus-diphtheria  toxoids 
vaccine  (adult)  and  diphtheria-tetanus 
toxoids  vaccine  (pediatric),  approved  by 
the  FDA  for  sale  in  the  United  States. 

L.  "Contract  Manufacture"  means  the 
manufacture  of  Tetanus  and  Diphtheria 
Vaccines  by  AHP  for  sale  to  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  in  Finished  Packaged  Form, 
in  annual  volumes  not  to  exceed: 
Tetanus  Toxoid  (fluid)  1,000,000  doses; 
Tetanus  Toxoid  (absorbed)  3,000,000 
doses:  diphtheria-tetanus  toxoids 
vaccine  (pediatric)  1,000,000  doses;  and 
tetanus-diphtheria  toxoids  vaccine 
(aduh)  13.000,000  doses. 

M.  "Finished  Packaged  Form"  means 
packaged  in  a  form  acceptable  for 
commercial  sale  in  the  United  States,  in 
each  form  of  packaging,  or  substantially 
similar  thereto  (including  Tubex*  & 
prefiUed  syringes)  as  that  used  by  AHP 
(any  time  up  to  and  including  the  date 
of  the  Acquisition)  in  the  distribution 
and  sale  of  AHP's  Tetanus  and 
Diphtheria  Vaccines,  with  information 
including  but  not  limited  to  the  name 
and  identification  codes  of  the  Acquirer 
or  the  New  Acquirer,  as  applicable, 
inscribed  on  the  packaging  of  the 
Tetanus  and  Diphtheria  Vaccines,  and 
packaged  in  units  specified  by  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  as  permitted  by  AHP's 
existing  FDA  approvals. 

N.  "Cost"  means  AHP's  actual  per 
unit  cost  of  manufacturing  AHP's 
Tetanus  and  Diphtheria  Vaccines, 
which  may  be  adjusted  once  annually  to 
reflect  any  increases  in  AHP's  actual 
cost,  provided,  however,  that  for  any 
year,  the  total  rate  of  such  adjustment 
with  respect  to  all  components  of  cost 
other  than  material  and  labor  shall  not 
exceed  the  rate  of  increase  in  the 
Consimier  Price  Index  for  such  year. 

O.  "Formulation"  means  any  and  all 
information,  including  both  patent  and 
trade  secret  information,  technical 
assistance  and  advice,  relating  to  the 
manufacture  of  Tetanus  and  Diphtheria 
Vaccines  that  meet  United  States  Food 
and  Drug  Administration  approved 
specifications  therefor. 

P.  "Cyanamid's  Rotavirus  Vaccine 
Research"  means: 


(1)  All  of  the  patents  and  patent 
applications  that  Cyanamid  holds,  has 
an  option  to  hold  or  is  licensed  to 
practice  under  and  that  are  directed  to 
the  development  of  a  vaccine  to  protect 
humans  against  rotavirus  disease; 

(2)  All  of  the  know-how  that 
Cyanamid  received  from  licensors  or 
develop)ed  itself  that  is  directed  to  the 
development  of  a  vaccine  to  protect 
humans  against  rotavirus  disease; 

(3)  All  of  the  biochemical  materials, 
including,  but  not  limited  to,  reagents, 
cell  lines,  monoclonal  antibodies, 
bacculovirus  stocks  and  rotarvirus 
stocks  that  are  directed  to  the 
development  of  a  vaccine  to  protect 
humans  against  rotavirus  disease;  and 

(4)  All  documentation,  written 
materials,  and  other  relevant  data  that 
are  directed  to  the  development  of  a 
vaccine  to  protect  humans  against 
rotavirus  disease; 

as  of  that  date  of  the  licensing  pursuant 
to  Paragraph  V  or  VT  of  this  Order, 
which  can  be  licensed  to  the  Rotavirus 
Licensee  including,  but  not  limited  to. 
those  items  enumerated  in  the 
Confidential  Appendix  A  attached  to 
the  Confidential  version  of  this 
Agreement  on  file  at  the  Commission. 

// 

Tetanus  and  Diphtheria  Vaccines 
Divestiture  Provisions 

It  is  further  ordered.  That: 

A.  Within  four  (4)  months  of  the  date 
this  Order  becomes  final,  AHP  shall 
divest,  absolutely  and  in  good  faith, 
AHP's  Tetanus  and  Diphtheria  Vaccine 
Assets  and  consummate  an  agreement 
that  includes  the  provisions  required  by 
Paragraph  II.C  of  th^s  Order,  with  an 
Acquirer  or  a  New  Acquirer,  as 
applicable,  (hereinafter  "Divestiture 
Agreement"). 

B.  Respondent  shall  divest  AHP's 
Tetanus  and  Diphtheria  Vaccine  Assets 
only  to  and  consummate  a  Divestiture 
Agreement  only  with  an  Acquirer  or 
New  Acquirer,  as  applicable,  that 
receives  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  of  AHP's  Tetanus  and 
Diphtheria  Vaccine  Assets  and  the 
Divestiture  Agreement  is  to  ensure  the 
continuation  of  AHP  Tenanus  and 
Diphtheria  Vaccine  Assets  as  an 
ongoing,  independent  operation, 
engaged  in  the  same  business  in  which 
AHP's  Tetanus  and  Diphtheria  Vaccine 
Assets  are  presently  engaged,  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  proposed  Acquisitijjn 
as  alleged  in  the  Commission's 
Complaint. 


C.  The  Divestiture  Agreement  shall 
include  the  following  and  AHP  shall 
commit  to  satisfy  the  following: 

1.  AHP  shall  Contract  Manufacture 
and  deliver  to  the  Acquirer  or  the  New 
Acquirer,  as  applicable,  in  a  timely 
manner  the  requirements  of  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  for  Tetanus  and  Diphtheria 
Vaccines  at  AHP's  Cost  for  a  period  not 
to  exceed  five  (5)  years  from  the  date  the 
Divestiture  Agreement  (or  the  New 
Acquirier's  Divestiture  Agreement,  as 
apphcable)  is  approved,  or  six  (6) 
months  after  the  date  the  Acquirer  or 
the  New  Acquirer,  as  applicable,  obtains 
all  necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States, 
whichever  is  earlier;  Provided,  however. 
That  the  five  (5)  year  period  shall  be 
extended  for  a  period  not  to  exceed 
twenty-four  (24)  months  if  the  trustee 
submits  to  the  Commission  the 
certification  provided  for  in 
Subparagraph  II.C.IO  of  this  Order. 

2.  AHP  shall  commence  delivery  of 
Tetanus  and  Diphtheria  Vaccines  to  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  within  two  (2)  months  from 
the  date  the  Conmiission  approves  the 
Acquirer  and  the  Divestiture  Agreement 
(or  the  New  Acquirer  and  its  Divestiture 
Agreement). 

3.  After  AHP  commences  delivery  of 
Tetanus  and  Diphtheria  Vaccine  to  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  pursuant  to  Subparagraph 
II.C.2  of  this  Order,  all  inventory  of 
Tetanus  and  Diphtheria  Vaccines 
produced  by  AHP  at  its  facility  located 
at  Marietta,  Pennsylvania,  regardless  of 
the  date  of  its  production,  may  be  sold 
by  AHP  only  to  the  Acquirer  or  the  New 
Acquirer,  as  apphcable. 

4.  AHP  shall  make  representations 
and  warranties  to  the  Acquirer  or  the 
New  Acquirer,  as  applicable,  that  the 
Tetanus  and  Diphtheria  Vaccines 
contract  manufactured  by  AHP  for  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  meet  the  United  States  Food 
and  Drug  Administration  approved 
specifications  therefore  and  are  not 
adulterated  or  misbranded  within  the 
meaning  of  the  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  321,  at  seq. 
AHP  shall  agree  to  indemnify,  defend 
and  hold  the  Acquirer  or  the  New 
Acquirer,  as  applicable,  harmless  from 
any  and  all  suits,  claims,  actions, 
demands,  liabilities,  expenses  or  losses 
alleged  to  result  from  the  failure  of  the 
Tetanus  and  Diphtheria  Vaccines 
contract  manufacturer  by  AHP  to  meet 
FDA  specifications.  This  obligation 
shall  be  contingent  upon  the  Acquirer  or 
the  New  Acquirer,  as  applicable,  giving 
AHP  prompt,  adequate  notice  of  such 


claim,  cooperating  fully  in  the  defense 
of  such  claim,  and  permitting  AHP  to 
assume  the  sole  control  of  all  phases  of 
the  defense  and/or  settlement  of  such 
claim,  including  the  selection  of 
cotms^.  This  obligation  shall  not 
require  AHP  to  be  liable  for  any 
negligent  act  or  omission  of  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  or  fm-  any  representations 
and  warranties,  express  or  implied, 
made  by  the  Acquirer  or  the  New 
Acquirer,  as  applicable,  that  exceed  the 
representations  and  warranties  made  by 
AHP  to  the  Acquirer  or  the  New 
Acquirer,  as  applicable. 

5.  Ehiring  the  term  of  contract 
manufacturing,  upon  reasonable  request 
by  the  Acquirer  or  the  New  Acquirer,  as 
applicable.  AHP  shall  make  available  to 
the  Acquirer  or  the  New  Acquirer,  as 
apphcable,  ail  records  kept  in  the 
normal  course  of  business  that  relate  to 
the  cost  of  manxifacturing  Tetanus  and 
Diphtheria  Vaccines  at  its  Marietta, 
Pennsylvania  facility. 

6.  Upon  reasonable  notice  and  request 
from  the  Acquirer  or  the  New  Acquirer, 
as  applicable,  AHP  shall  provide 
information,  technical  assistance  and 
advice  sufficient  to  assist  the  Acquirer 
or  the  New  Acquirer,  as  applicable,  in 
obtaining  all  necessary  FDA  approvals 
to  manufacturing  Tetanus  and 
Diphthraia  Vaccines  for  sale  in  the 
United  States.  Uptm  reasonable  notice 
and  request  from  the  Acquirer  or  the 
New  Acquirer,  as  apphcable,  AHP  shod 
also  provide  consultation  with 
knowledgeable  employees  (rf  AHP  and 
training  at  the  Acquirer's  facility  or  the 
New  Acquirer's  facility,  as  applicable, 
for  a  period  of  time,  not  to  exceed  one 
(1)  year,  suffident  to  satisfy  the 
Acquirer's  management  or  the  New 
Acquirer's  management,  as  applicable, 
that  its  personnel  are  adequately  trained 
in  the  manufacture  of  Tetanus  and 
Diphtheria  Vaccines  for  sale  in  the 
United  States.  Respondent  may  require 
reimbursement  fixim  the  Acquirer  or  the 
New  Acquirer,  as  apphcable,  for  all  its 
direct  out-of-pocket  expenses  incurred 
in  providing  the  services  required  by 
this  Subparagraph  llXl.6. 

7.  AHP  shall  offer  tax  option  for  a  non- 
exclusive hcense  of  AHP's  Vaccine 
Filling  and  Packaging  Assets  to  the 
Acquirer  or  the  New  Acquirer,  as 
apphcable,  which  option  shali  be 
exercisable  within  one  (1)  year  from  the 
date  the  Commission  approves  the 
Divestiture  Agreement  and  the  Acquirer 
or  New  Acquirer,  as  applicable.  The 
license  granted  pursuant  to  this 
Subparagraph:  (a)  May  prohibit  any 
sublicensing  by  the  Acquirer  or  New 
Acquirer,  as  applicable,  except  as  part  of 
a  sale  of  all  of  the  Tetanus  and 


Diphtheria  Vaccines  assets  of  the 
Acquirer  or  New  Acquirer,  as 
applicable,  if  such  sale  occiirs  after  the 
Acquirer  or  the  New  Acquirer,  as 
apphcable,  has  obtained  all  necessary 
FT)A  approvals  to  manufacture  tetanus 
and  diphtheria  vaccines  for  sale  in  the 
United  States;  (b)  shall  terminate  if  the 
Acquirer  or  New  Acquirer,  as 
applicable,  ceases  to  produce  or  sell 
Tetanus  and  Diphtheria  Vaccines  in  the 
United  States,  unless  the  license  is 
transferred  to  a  itew  entity  pursuant  to 
Paragraph  II.C.7  (a);  and  (c)  may 
prohibit  the  Acquirer  or  the  New 
Acquirer,  as  applicable,  from  using 
AHP's  Vaccine  Filling  and  Packaging 
Assets  for  any  purpose  other  than  for 
filling  and  packaging  products 
manufactured  or  sold  by  the  Acquirer  or 
the  New  Acquirer,  as  applicable. 

8.  The  Divestiture  Agreement  shall 
require  the  Acquirer  or  the  New 
Acquirer,  as  apphcable,  to  submit  to  the 
Commission  within  sixty  (60)  days  of 
the  approval  by  the  Commission  of  the 
Divestiture  Agreement  with  the 
Acquirer  or  the  New  Acquirer,  as 
apphcable,  a  certification  attesting  to 
the  good  faith  intention  of  the  Acquirer 
or  the  New  Acquirer,  as  applicable,  and 
including  an  actual  plan  by  the  Acquirer 
or  the  New  Acquirer,  as  applicable,  to 
obtain  in  an  expeditious  manner  all 
necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  Stales. 

9.  The  Divestiture  Agreement  shall 
require  the  Acquirer  or  the  New 
Acquirer,  as  applicable,  to  submit  to  the 
trustee  appointed  pursuant  to  Paragraph  ■ 
III  of  tl\is  order,  periodic  verified 
written  reports  setting  forth  in  detail  the 
efforts  of  the  Acquirer  or  the  New 
Acquirer,  as  applicable,  to  sell  contract 
manufactured  "Tetanus  and  Diphtheria 
Vaccines  in  the  United  States  and  to 
obtain  all  FDA  approvals  necessary  to 
manufacture  its  own  Tetanus  and 
Diphtheria  Vaccines  for  sale  in  the 
United  Stales.  The  Divestiture 
Agreement  shall  require  the  first  such 
rejiort  to  be  submitted  60  days  from  the 
daui  the  Divestiture  Agreement  is 
approved  by  the  Commission  and  every 
90  days  thereafter  until  all  necessary 
FDA  approvals  are  obtained  by  the 
Acquirer  or  the  New  Acquirer,  as 
applicable,  to  manufacture  Tetanus  and 
Diptheria  Vaccines  for  sale  in  the 
United  States.  The  Divestiture 
Agrenment  shall  also  require  the 
.Acquirer  or  the  New  Acquirer,  as 
applicable,  to  report  to  the  Commission 
and  the  trustee  at  least  thirty  (30)  days 
prior  to  its  ceasing  the  sale  of  contract 
manufactured  Tetanus  and  Diphtheria 
Vaccines  in  the  United  States  for  any 
time  period  exceeding  sixty  (60)  days  or 
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abandoning  its  effoiis  to  obtain  all 
necessary  FDA  approvals  to 
manufacture  its  own  Tetanus  and 
Diphtheria  Vaccin»- ;  for  sale  in  the 
United  States. 

10.  The  Divestiture  Agreement  shall 
provide  that  the  Commission  may 
terminate  the  Divestiture  Agreement  if 
the  Acquirer  or  the  New  Acquirer,  as 
applicable:  (1)  Voluntarily  ceases  for 
sixty  (60)  days  or  more  the  sale  of 
Tetanus  and  Diphtheria  Vaccines  in  the 
United  States  prior  to  obtaining  all 
necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States; 
(2)  abandons  its  efforts  to  obtain  all 
necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States; 
or  (3)  fails  to  obtain  all  necessary  FDA 
approvals  of  its  own  to  manufacture 
Tetanus  and  Diphtheria  Vaccines  for 
sale  in  the  United  S;ates  within  five  (5) 
years  from  the  date  the  Commission 
approves  the  Divestiture  Agreement 
with  the  Acquirer  or  the  New  Acquirer, 
as  applicable;  Provided,  however.  That 
the  five  (5)  year  period  may  be  extended 
for  a  period  not  to  exceed  twenty-four 
(24)  months  if  the  trustees  certifies  to 
the  Conmiission  that  the  Acquirer  or  the 
New  Acquirer,  as  applicable,  made  good 
faith  efforts  to  obtain  all  necessary  FDA 
approvals  for  manufacturing  Tetanus 
and  Diphtheria  Vaccines  for  sale  in  the 
United  States  and  that  such  FDA 
approvals  appear  likely  to  be  obtained 
within  such  extended  time  period. 

11.  The  Divestiture  Agreement  shall 
provide  that,  if  the  Divestiture 
Agreement  is  terminated,  the  AHP 
Tetanus  and  Diphtheria  Vaccine  Assets 
shall  be  divested  by  the  trustee  to  a  New 
Acquirer  pursuant  to  the  provisions  of 
Paragraph  IV  of  this  Order. 

D.  While  the  obhgations  imposed  by 
Paragraphs  II,  III  or  IV  of  this  Order  are 
in  effect.  Respondent  shall  take  such 
actions  as  are  necessary:  (1)  To  maintain 
all  necessary  FDA  approvals  to 
manufacture  AHP's  Tetanus  and 
Diphtheria  Vaccines  for  sale  in  the 
United  States;  (2)  to  maintain  the 
viability  and  marketability  of  AHP's 
Tetanus  and  Diphtheria  Vaccine  Assets 
as  well  as  all  tangible  assets,  including 
manufacturing  facilities,  needed  to 
contract  manufacture  and  sell  Tetanus 
and  Diphtheria  Vaccines;  and  (3)  to 
prevent  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
any  of  AHP's  Tetanus  and  Diphtheria 
Vaccine  Assets  or  tangible  assets 
including  manufacturing  facilities 
needed  to  contract  manufacture  and  sell 
Tetanus  and  Diphtheria  Vaccines  except 
for  ordinary  wear  and  tear. 


/// 

Tetanus  and  Diphtheria  Vaccines 
Trustee  Auditor  Provisions 

It  is  further  ordered.  That: 

A.  Within  thirty  (30)  days  of  the  date 
this  Order  becomes  final,  the 
Conmiission  shall  appoint  a  trustee  to 
ensure  that  AHP  and  the  Acquirer  or  the 
New  Acquirer,  as  applicable, 
expeditiously  perform  their  respective 
responsibilities  as  required  by  the 
Divestiture  Agreement  approved  by  the 
Commission  and  by  Paragraph  II  of  this 
Order.  AHP  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authorities,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  AHP, 
which  consent  shall  not  be 
unreasonably  withheld.  IF  AHP  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  AHP  of  the  identity  of 
any  proposed  trustee,  AHP  shall  be 
deemed  to  have  consented  to  the 
selection  of  the  proposed  trustee. 

2.  The  trustee  shall  have  the  power 
and  authority  to  assure  Respondent's 
compliance  with  the  terms  of  Paragraph 
II  of  this  Order  and  with  the  Divestiture 
Agreement  with  the  Acquirer  or  the 
New  Acquirer,  as  applicable. 

3.  Within  ten  (lOj  days  after 
appointm.ent  of  the  trustee,  AHP  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission, 
confers  on  the  trustee  all  the  rights  and 
powers  necessary  to  permit  the  trustee 
to  assure  Respondent's  compliance  with 
the  terms  of  Paragraph  II  of  this  Order 
and  with  the  Divestiture  Agreement 
with  the  Acquirer  or  the  New  Acquirer, 
as  applicable. 

4.  "The  trustee  shall  serve  until  such 
time  as  the  Acquirer  or  the  New 
Acquirer,  as  applicable,  has  received  all 
necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States, 
or  for  fifteen  years,  whichever  is  shorter. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  facilities  and  technical 
information  related  to  the  manufacture 
of  AHP's  Tetanus  and  Diphtheria 
Vaccines,  or  to  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request,  including  but  not 
limited  to  all  records  kept  in  the  normal 
course  of  business  that  relate  to  the  cost 
of  manufacturing  Tetanus  and 
Diphtheria  Vaccines.  Respondent  shall 
cooperate  with  any  reasonable  request 
of  the  trustee.  Respondent  shall  take  no 
action  to  interfere  with  or  impede  the 


trustee's  ability  to  assure  Respondent's 
compliance  with  Paragraph  II  of  this 
Order  and  the  Divestiture  Agreement 
with  the  Acquirer  or  the  New  Acquirer, 
as  applicable. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  AHP,  on  such  reasonable  and 
customary  terms  and  conditions  as  the 
Commission  may  set.  The  trustee  shall 
have  authority  to  employ,  at  the  cost 
and  expense  of  AHP,  such  consultants, 
accountants,  attorneys  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  expenses 
incurred.  The  Commission  shall 
approve  the  account  of  the  trustee, 
including  fees  for  his  or  her  services. 

7.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparations  for,  or  defense  of  any 
claim  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabihties,  losses,  damages,  claims,  or 
expenses  result  from  the  misfeasance, 
gross  negligence,  willful  or  wanton  acts, 
or  bad  faith  by  the  trustee. 

8.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III  of  this 
Order. 

9.  The  commission  may  on  its  own 
initiative  or  at  the  request  of  the  trustee 
issue  such  additional  orders  or 
directions  as  may  be  necessary  or 
appropriate  to  assure  compliance  with 
the  requirements  of  Paragraph  II  of  this 
Order  and  the  Divestiture  Agreement 
with  the  Acquirer  or  the  New  Acquirer, 
as  applicable. 

10.  The  trustee  shall  evaluate  reports 
submitted  to  it  by  the  Acquirer  or  the 
New  Acquirer,  as  applicable,  with 
respect  to  the  efforts  of  the  Acquirer  or 
the  New  Acquirer,  as  applicable,  to 
obtain  all  necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States 
and  shall  report  in  writing  to  the 
Commission  every  six  months 
concerning  compliance  by  the 
Respondent  and  the  Acquirer  or  the 
New  Acquirer,  as  applicable,  with  the 
provisions  of  Paragraph  II  of  this  Order 
and  the  efforts  of  the  Acquirer  or  the 
New  Acquirer,  as  applicable,  to  receive 
all  necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States. 
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B.  Respondent  shall  comply  with  all 
reasonable  directives  of  the  trustee 
regarding: 

1.  Respondent's  obligations  to 
contract  manufacture  and  deliver  the 
Acquirer's  requirements  or  the  New 
Acquirer's  requirements,  as  applicable, 
for  Tetanus  and  Diphtheria  Vaccines, 
pursuant  to  Paragraphs  II.C.l  and  II.C.2 
of  this  Order; 

2.  Respondent's  obligations  to  provide 
representations  and  warranties 
regarding  Tetanus  and  Diphtheria 
Vaccines,  pursuant  to  Paragraph  II.C.4 
of  this  Order;  and 

3.  Respondent's  obligations  to  provide 
information,  technical  assistance  and 
advice,  pursuant  to  Paragraph  II.C.6  of 
this  Order. 

C.  If  the  Commission  terminates  the 
Divestiture  Agreement  pursuant  to 
Paragraph  II.C.IO,  the  Commission  may 
direct  the  trustee  to  seek  a  New 
Acquirer,  as  provided  for  in  Paragraph 
IV  of  this  Order. 

Tetanus  and  Diphtheria  Vaccines 
Trustee  Divestiture  Provisions 

It  is  further  ordered.  That: 

A.  (1)  If  AHP  fails  to  divest  absolutely 
and  in  good  faith  AHP's  Tetanus  and 
Diphtheria  Vaccine  Assets  and  to 
consummate  a  Divestiture  Agreement 
with  an  Acquirer  within  four  (4)  months 
from  the  date  this  Order  becomes  final, 
then  any  executed  Divestiture 
Agreement  with  the  Acquirer  shall  be 
terminated  and  the  Commission  may 
direct  the  trustee  appointed  pursuant  to 
Paragraph  II  of  this  Order  (a)  to  divest 
AHP's  Tetanus  and  Diphtheria  Vaccine 
Assets  and  (b)  to  enter  into  a  Divestiture 
Agreement  that  satisfies  the 
requirements  of  Paragraph  II  of  this 
Order  with  a  New  Acquirer.  The  trustee 
shall  have  the  same  authority  and 
responsibilities  pursuant  to  Paragraph 
III  of  this  Order  with  respect  to  the  New 
Acquirer. 

(2)  If  the  Commission  terminates  the 
Divestiture  Agreement  pursuant  to 
Paragraph  II.C.IO.  the  Commission  may 
direct  the  trustee  appointed  under 
Paragraph  III  of  this  Order  (a)  to  divest 
AHP's  Tetanus  and  Diphtheria  Vaccine 
Assets  to  a  New  Acquirer  and  (b)  to 
enter  into  a  new  Divestiture  Agreement 
with  such  New  Acquirer.  In  any  case 
ynder  this  subparagraph  IV.A(2),  the 
trustee  shall  have  the  same  authority 
and  responsibilities  with  respect  to  the 
New  Acquirer  as  those  described  in 
Paragraph  III  of  this  Order. 

Neither  the  decision  of  the 
Commission  to  direct  the  trustee  nor  the 
decision  of  the  Commission  not  to  direct 
the  trustee  to  divest  AHP's  Tetanus  and 


Diphtheria  Vaccine  Assets  under 
subparagraph  IV.A(l)  of  this  Paragraph 
shall  preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Commission  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  the  respondent  to  comply 
with  this  order. 

B.  If  the  trustee  is  directed  under 
subparagraph  A  of  this  Paragraph  to 
divest  the  AHP  Tetanus  and  Diphtheria 
Vaccine  Assets  to  a  New  Acquirer  and 
to  enter  into  a  Divestiture  Agreement 
with  the  New  Acquirer,  Respondent 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  extend  the 
authority  and  responsibilities  of  the 
trustee  appointed  under  Paragraph  III  of 
this  Order  to  include  divesting  AHP's 
Tetanus  and  Diphtheria  Vaccine  Assets 
and  directing  AHP  to  enter  into  a 
Divestiture  Agreement  with  the  New 
Acquirer,  subject  to  the  consent  of 
Respondent,  which  consent  shall  not  be 
imreasonably  withheld.  If  respondent 
has  not  opposed,  in  writing,  including 
the  reasons  for  opposing,  the  extension 
of  the  authority  and  responsibilities  of 
the  trustee  selected  under  Paragraph  III 
of  this  Order  within  ten  (10)  days  after 
notice  by  the  staff  of  the  Commission  to 
Respondent  that  the  trustee's  authority 
and  responsibihties  are  to  be  extended 
pursuant  to  this  paragraph,  respondent 
shall  be  deemed  to  have  consented  to 
the  extension  of  the  trustee's  authority 
and  responsibilities. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
AHP's  Tetanus  and  Diphtheria  Vaccine 
Assets  to  a  New  Acquirer  pursuant  to 
the  terms  of  Paragraph  II  of  this  Order 
and  to  enter  into  a  Divestiture 
Agreement  with  the  New  Acquirer 
pursuant  to  the  terms  of  Paragraph  II  of 
this  Order,  which  Divestiture 
Agreement  shall  be  subject  to  the  prior 
approval  of  the  Commission.  The  trustee 
will  have  the  authorities  and 
responsibilities  as  described  in 
Paragraph  III  with  respect  to  the  New 
Acquirer. 

3.  Within  ten  (10)  days  after  extension 
of  the  trustee's  authority  and 
responsibilities,  respondent  shall  amend 
the  existing  trust  agreement,  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  divest 
AHP's  Tetanus  and  Ehphtheria  Vaccine 


Assets  to  a  New  Acquirer  and  to  enter 
into  a  Divestiture  Agreement  with  the 
New  Acquirer. 

4.  The  trustee  shall  have  six  (6) 
months  from  the  date  the  Commission 
extends  his  or  her  authority  and 
responsibilities  imder  Paragraph  IV 
A.(l)  of  this  Order  to  divest  AHP's 
Tetanus  and  Diphtheria  Vaccines  Assets 
and  to  enter  into  a  Divestiture 
Agreement  with  the  New  Acquirer  that 
satisfies  the  requirements  of  Paragraph 
II  of  this  Order. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facifities  of  AHP  related  to 
the  manufacture,  distribution,  or  sale  of 
Tetanus  and  Diphtheria  Vaccines  or  to 
any  other  relevant  information,  as  the 
trustee  may  request.  Respondent  shall 
develop  such  financial  or  other 
information  as  such  trustee  may  request 
and  shall  cooperate  with  the  trustee. 
Respondent  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  his  or  her 
responsibilities. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price;  to  assure 
that  AHP  enters  into  a  Divestiture 
Agreement  that  complies  with  the 
provisions  of  paragraph  II.A;  to  assure 
that  AHP  complies  with  the  remaining 
provisions  of  paragraph  II  of  this  Order; 
and  to  assure  that  the  New  Acquirer 
obtains  all  necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States. 
The  divestiture  and  the  Divestiture 
Agreement  shall  be  made  to  the  New 
Acquirer  in  the  manner  set  forth  in 
Paragraph  II  of  this  Order;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  (o  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  selected  by 
respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
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account  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
After  approval  by  the  Commissioa  and, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  the  respondent. 
The  trustee's  compensation  shall  be 
based  at  least  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee's  locating  a  New  Acquirier 
and  assuring  compliance  with  this 
Order. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
Uabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
Uabihties,  losses,  damages,  claims,  or 
expenses  re^h  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  HI  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to  comply 
with  the  terms  of  this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  AHP's  Tetanus  and  Diphtheria 
Vacciixe  Assets. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  the  Commission 
every  sixty  (60)  days  concerning  his  or 
her  efforts  to  divest  AHP's  Tetanus  and 
Diphtheria  Vaccine  Assets,  AHP's 
compliance  with  the  terms  of  this  Order, 
and  the  New  Acquirer's  efforts  to  obtain 
all  necessary  FDA  approval  to 
manufacture  Tetanus  and  Diphtheria 
Vacdnes  for  sale  in  the  United  States. 

13.  If,  within  five  (5)  years  from  the 
date  on  which  the  Commission 
approves  the  New  Acquirer,  the  New 
Acquier  has  not  obtained  all  necessary 
FDA  approvals  to  manufacture  Tetanus 
and  Diphtheria  Vaccines  for  sale  in  the 
United  States,  then  the  Divestiture 
Agreement  between  AHP  and  the  New 
.^cquire^  shall  terminate. 
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Rotavirus  Vaccine  Research  Licensing 
Provisions 

It  is  further  ordered  That: 

A.  Within  twrelve  (12)  months  after 
the  date  this  Order  becomes  final. 
Respondent  shall:  (1)  Grant  a  non- 
exclusive license,  in  perpetuity,  and  in 
good  faith,  of  any  technical  information 
and  patent  rights  included  in 
Cyanamid's  Rotavirus  Vaccine  Research 
(see  Paragraphs  A  &  C  of  Confidential 
Appendix  A);  and  (2)  provide  samples 
for  research,  adequate  to  satisfy  the 
needs  of  the  Rotavirus  Licensee,  of  any 
physical  assets  included  in  Cyanamid's 
Rotavirus  Vaccine  Research  (see 
Paragraph  B  of  Confidential  Appendix 
A)  that  are  owned  by  AHP;  Provided, 
however.  That  such  license  shall  be 
limited:  (i)  To  use  solely  in  developing, 
producing  and  selling  a  vaccine  to 
protect  humans  against  rotavirus 
disease;  and  (ii)  to  preclude  its  use  to 
develop  a  vector  for  a  vaccine  intended 
to  protect  against  a  disease  other  than 
rotavirus. 

B.  Respondent  shall  license 
Cyanamid's  Rotavirus  Vaccine  Research 
only  to  a  Rotavirus  Licensee  that 
receives  the  prior  approval  of  the 
Conmiission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
licensing  of  Cyanamid's  Rotavirus 
Vaccine  Research  is  to  ensure  the 
continuation  of  Cyanamid's  Rotavirus 
Vaccine  Research  as  an  ongoing 
research  project  for  a  rotavirus  vaccine 
to  be  approved  by  the  FDA  for  sale  in 
the  United  States  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the 
Commission's  complaint. 

C.  Upon  reasonable  notice  and  request 
from  the  Rotavirus  Licensee, 
Respondent  shall  provide  reasonable 
assistance  to  the  Rotavirus  Licensee 
regarding  the  Cyanamid  Rotavirus 
Vaccine  Research.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  of  AHP  and 
training  at  the  Rotavirus  Licensee's 
facilities  or  at  such  other  place  as  is 
mutually  satisfactory  to  Respondent  and 
the  Rotavirus  Licensee  for  a  period  of 
time  sufficient  to  satisfy  the  Rotavirus 
Licensee's  management  that  its 
personnel  are  appropriately  trained  to 
proceed  with  the  Cyanamid  Rotavirus 
Vaccine  Research.  However.  AHP  shall 
not  be  reqiiired  to  continue  providing 
such  assistance  for  more  than  six  (6) 
months  from  the  date  the  licensing  is 
finally  approved  by  the  Commission. 
AHP  may  require  reimbursement  from 
the  Rotavirus  Licei^e  for  all  its  direct 
out-of-pocket  expenses  incurred  in 


providing  the  assistance  to  the  Rotavirus 
Licensee. 

D.  Pending  licensing  of  Cyanamid's 
Rotavirus  Vaccine  Research. 
Respondent  shall  take  such  actions  as 
are  necessary  to  maintain  the  viability 
and  marketability  of  Cyanamid's 
Rotavirus  Vaccine  Research  and  to 
prevent  the  destruction,  removal, 
wasting,  deterioration,  or  impairment  of 
Cyanamid's  Rotavirus  Vaccine  Research 
except  for  ordinary  wear  and  tear. 

VI 

Rotavirus  Vaccine  Research  Trustee 
Exclusive  Licensing  Provisions 

It  is  further  ordered.  That: 

A.  If  AHP  has  not,  vrithin  twelve  (12) 
months  of  the  date  this  Order  becomes 
final,  complied  with  the  requirements  of 
Paragraph  V  of  this  Order,  the 
Commission  may  appoint  a  trustee  to  (1) 
grant  an  exclusive  license,  in  perpetuity, 
and  in  good  faith,  of  any  technical 
information  and  patent  rights  included 
in  Cyanamid's  Rotavirus  Vaccine 
Research  (see  Paragraphs  A  &  C  of 
Confidential  Appendix  A);  and  (2) 
provide  samples  for  research,  adequate 
to  satisfy  the  needs  of  the  Rotavirus 
Licensee,  of  any  physical  assets 
included  in  Cyanamid's  Rotavirus 
Vaccine  Research  (see  Paragraph  B  of 
Confidential  Appendix  A)  that  are 
owned  by  AHP;  Provided,  however. 
That:  (i)  Such  exclusive  Ucense  shall  be 
limited  to  use  solely  in  developing, 
producing  and  selling  a  vaccine  to 
protect  humans  against  rotavirus 
disease;  (ii)  such  license  shall  be  limited 
to  preclude  its  use  to  develop  a  vector 
for  a  vaccine  intended  to  protect  against 
a  disease  other  than  rotavirus;  and  (iii) 
AHP  shall  have  the  right  to  retain  and 
use  all  of  the  Cyanamid  Rotavirus 
Vaccine  Research  assets,  including 
samples  of  the  assets  Ln  Paragraph  B  of 
Confidential  Appendix  A.  for  the 
purpose  of  using  them  to  develop  a 
vector  for  a  vaccine  intended  to  protect 
against  a  disease  other  than  rotavirus 
and  for  any  other  purpose  other  than 
developing  and  producing  a  vaccine  to 
protect  humans  against  rotavirus 
disease.  In  the  event  the  Commission  or 
the  Attorney  General  brings  an  action 
against  Respondent  pursuant  to  section 
5(1)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  45(1),  or  any  other  statute 
enforced  by  the  Commission,  AHP  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  rehef  available  to 
it,  including  a  court  appointed  trustee. 


pursuant  to  section  5(1)  of  the  FTC  Act, 
or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Respondent  to  comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  VI.A  of  this  Order,  AHP  shall 
consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authorities,  and 
responsibilities. 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  AHP, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  licensing  technology.  If 
AHP  has  not  opposed,  in  writing, 
including  the  reasons  for  opposing,  the 
selection  of  any  proposed  trustee  within 
ten  (10)  days  after  notice  by  the  staff  of 
the  Commission  to  AHP  of  the  identity 
of  any  proposed  trustee,  AHP  shall  be 
deemed  to  have  consented  to  the 
selection  of  the  proposed  trustee. 

2.  Subject  to  tne  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  grant 
an  exclusive  license  of  Cyanamid's 
Rotavirus  Vaccine  Research  as  described 
in  Paragraph  VI.A.  ("the  Rotavirus 
Exclusive  License"). 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  AHP  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  enter  into  the 
Rotavirus  Exclusive  License  as  required 
by  this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  VI.C.3  to  accomplish  the 
Rotavirus  Exclusive  License  required  by 
Paragraph  VI  of  this  Order,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  twelve  (12)  month  period,  the 
trustee  has  submitted  a  plan  of  licensing 
or  believes  that  exclusive  licensing  can 
be  achieved  within  a  reasonable  time, 
the  twelve  (12)  month  period  may  be 
extended  by  the  Commission  or,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided,  however,  the 
Commission  may  extend  the  twelve  (12) 
month  period  only  two  (2)  times. 

5.  The  trustee  snail  have  full  and 
complete  access  to  the  personnel,  books, 
records,  data,  facilities,  and  technical 
information  related  to  the  Rotavirus 
Vaccine  Research,  or  to  any  other 
relevant  information,  as  the  trustee  may 
reasonably  request.  Respondent  shall 
develop  such  financial  or  other 
information  as  such  trustee  may  request 


and  shall  cooperate  with  the  trustee. 
Respondent  shall  take  no  action  to 
interfere  with  or  impyede  the  trustee's 
ability  to  accomplish  the  exclusive 
licensing  of  Cyanamid's  Rotavirus 
Vaccine  Research  required  by  this 
Order.  Any  delays  in  exclusively 
licensing  Cyanamid's  Rotavirus  Vaccine 
Research  required  by  this  Order  caused 
by  Respondent  shall  extend  the  time 
imder  Paragraph  VI.C.4  for 
accomplishing  the  exclusive  licensing  of 
Cyanamid's  Rotavirus  Vaccine  Research 
required  by  this  Order  in  an  amount 
equal  to  the  delay,  as  determined  by  the 
Commission  or.  for  the  court-appointed 
trustee,  by  the  court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  AHP's  absolute 
and  unconditional  obligation  to  grant  an 
exclusive  license  to  Cyanamid's 
Rotavirus  Vaccine  Research  as  required 
by  this  Order  at  no  minimum  price.  The 
exclusive  license  shall  be  made  in  the 
manner  and  to  the  Rotavirus  Licensee  as 
set  out  in  this  Order;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
grant  an  exclusive  license  to  the 
acquiring  entity  selected  by  Respondent 
bx)m  among  those  approved  by  the 
Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  AHP,  on  such  reasonable  and 
customary  terms  and  conditions  as  the 
Commission  or  a  court  may  set.  The 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  AHP,  such 
consultants,  accoimtants.  attorneys, 
investment  bankers,  business  brokers, 
appraisers  and  other  representatives  and 
assistants  as  are  necessary  to  carry  out 
the  trustee's  duties  and  responsibilities. 
After  approval  by  the  Commission  and. 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  AHP  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
ability  to  grant  an  exclusive  license  of 
Cyanamid's  Rotavirus  Vaccine  Research. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 


expenses  incurred  in  connection  with 
the  preparations  for,  or  defense  of  any 
claim  whether  or  not  resulting  in  any 
Uability,  except  to  the  extent  that  such 
habilities,  losses,  damages,  claims,  or 
expenses  result  from  the  misfeasance, 
gross  negligence,  willful  or  wanton  acts, 
or  bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  VI.A.  of  this 
Order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to  enter  into 
the  Rotavirus  Exclusive  License 
required  by  this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Cyanamid  Rotavirus 
Vaccine  Research. 

12.  The  trustee  shall  report  in  vmting 
to  AHP  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  grant  an  exclusive  license  of 
Cyanamid's  Rotavirus  Vaccine  Research 
as  required  by  this  Order. 

VII 

GM-CSF  and  IL-3  Royalties 

It  is  further  ordered.  That: 

A.  Within  thirty  (30)  days  of  the  date 
on  which  the  FDA  approves  any 
product  that  includes  in  whole  or  in 
part  GM-CSF,  as  identified  in  the 
October  9,  1987  Technology  Transfer 
and  GM-CSF  Supply  Agreement 
between  AHP  and  Sandoz,  Ltd.  ("GM- 
CSF  Agreement"),  AHP  shall  take  such 
action  as  may  be  necessary  to  ensure 
that  the  royalty  payments  made 
pursuant  to  Section  10.2(b)  of  the  GM- 
CSF  Agreement  and  any  reports  of  such 
payments  are  made  on  a  worldwide 
aggregated  basis. 

B.  Within  thirty  (30)  days  of  the  date 
on  which  the  FDA  has  approved  both 
(1)  any  product  that  includes  in  whole 
or  in  part  IL-3,  as  identified  in  the 
August  17, 1987  License  Agreement  for 
IL-3  between  AHP  tmd  Sandoz,  Ltd. 
("IL-3  Agreement");  and  (2)  any 
product  that  includes  in  whole  or  in 
part  Pixy321,  also  identified  as  rhIL-3/ 
rhGM-CSF  S.  cerevisiae  fusion  protein. 
AHP  shall  take  such  action  as  may  be 
necessary  to  ensxire  that  the  royalty 
payments  made  pursuant  to  Section  3.2 
of  the  IL-3  Agreement  and  any  reports 
of  such  payments  are  made  on  a 
worldwide  aggregated  basis. 
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vni 

Prior  Approval 

It  is  further  ordered,  That,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final  or  until  Respondent 
satisfies  the  requirements  of  Paragraphs 
II,  III  or  rv,  whichever  is  later. 
Respondent  shall  not  without  the  prior 
approval  of  the  Commission,  directly  or 
indirectly,  through  subsidiaries, 
partnerships,  or  otherwise: 

A.  Acquire  more  than  1%  of  the  stock, 
share  capital,  equity,  or  other  interest  in 
any  concern,  corporate  or  non- 
corporate, presently  engaged  in,  or 
within  the  two  years  preceding  such 
acquisition  engaged  in,  the  (1)  clinical 
development  or  (2)  manufacture  and 
sale  of  tetanus  or  diphtheria  vaccines  in 
the  United  States; 

B.  Acquire  any  assets  currently  used 
for  or  previously  used  for  (and  still 
suitable  for  use  for)  the  (1)  clinical 
development  or  (2)  manufacture  and 
sale  of  tetanus  or  diphtheria  vaccines  in 
the  United  States; 

C.  Acquire  more  than  1%  of  the  stock, 
share  capital,  equity,  or  other  interest  in 
any  concern,  corporate  or  noncorporate, 
presently  engaged  in,  or  within  the  two 
years  preceding  such  acquisition 
engaged  in,  the  (1)  clinical  development 
or  (2)  manufacture  and  sale  in  the 
United  States  of  a  vaccine  to  protect 
humans  against  rotavirus  disease;  or 

D.  Acquire  any  assets  currently  used 
for  or  previously  used  for  (and  still 
suitable  for  use  for)  the  (1)  clinical 
development  or  (2)  manufacture  and 
sale  in  the  United  States  of  a  vaccine  to 
protect  humans  against  rotavirus 
disease. 

DC. 

Reports 

It  is  further  ordered.  That: 
A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
six  (6)  months  after  the  date  this  Order 
becomes  final  until  AHP  has  fully 
compUed  with  the  provisions  of 
Paragraphs  II,  IV.  V  and  VI  of  this  Order, 
AHP  shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  these  Paragraphs  of 
this  Order.  AHP  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  these  Paragraphs 
of  this  Order,  including  a  description  of 
all  substantive  contatis  or  negotiations 
for  accomplishing  the  divestitures  and 
entering  into  the  Divestiture  Agreement 
j«*quired  by  this  Order,  including  the 


identity  of  all  parties  contacted.  AHP 
shall  include  in  its  compliance  reports 
copies  of  all  written  communications  to 
and  from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning  the 
Divestiture  Agreement  required  by 
Paragraph  11  of  this  Order. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final  and  annually  for 
the  next  nine  (9)  years  on  the 
anniversary  of  the  date  this  Order 
becomes  final  or  until  the  Acquirer  or 
New  Acquirer,  as  applicable,  has 
obtained  all  necessary  FDA  approvals  to 
manufacture  Tetanus  and  Diphtheria 
Vaccines  for  sale  in  the  United  States, 
whichever  is  later,  and  at  such  other 
times  as  the  Commission  may  require. 
Respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  complying 
with  this  Order. 


Access 

It  is  further  ordered.  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Respondent,  Respondent  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondent,  relating  to  any  matters 
contained  in  this  consent  order;  and 

B.  Upon  five  (5)  days'  notice  to 
Respondent,  and  without  restraint  or 
interference  from  Respondent,  to 
interview  officers  or  employees  of 
Respondent,  who  may  have  counsel 
present,  regarding  such  matters. 

XI. 

Corporate  Change 

/( IS  further  ordered.  That  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  change  in 
Respondent  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor,  the  creation 
or  dissolution  of  subsidiaries  or  any 
other  change  that  may  affect  compliance 
obligations  arising  out  of  the  Order. 

A7/. 

Sunset 

It  /s  further  ordered.  That, 
notwithstanding  any  other  provision  of 
this  Order,  this  Order  shall  terminate 


twenty  years  from  the  date  this  Order 
becomes  final. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  proposed  Consent  Order  from 
American  Home  Products  Corporation 
("AHP")  which  requires  AHP  to  divest 
its  tetanus  and  diphtheria  vaccines 
business  to  a  Commission-approved 
purchaser.  Further,  AHP  would  be 
required  to  license  American  Cyanamid 
Company's  ("Cyanamid")  rotavirus 
vaccine  research  and  to  aggregate 
royalty  payment  information  relating  to 
sales  of  particular  cytokines  used  for 
white  blood  cell  and  platelet  restoration 
once  FDA  approval  is  obtained  for  these 
products. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

Pursuant  to  an  August  17,  1994. 
Agreement  and  Plan  of  Merger,  AHP 
will  acquire  all  of  Cyanamid's  voting 
stock.  The  proposed  complaint  alleges 
that  the  proposed  acquisition  would 
violate  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  Section  5  ol 
the  FTC  Act,  as  amended,  15  U.S.C.  45. 
in  the  following  five  markets  in  the 
United  States: 

(1)  Combined  tetanus  and  diphtheria 
vaccines  approved  for  use  for  adults  and 
children  at  least  seven  years  old,  knowTi 
as  "adult  Td"; 

(2)  Combined  diphtheria  and  tetanus 
vaccines  for  children  between  the  ages 
of  two  months  and  seven  years  old, 
known  as  "pediatric  DT"; 

(3)  Uncombined  tetanus  vaccines, 
known  as  "tetanus  toxoid"; 

(4)  Rotavirus  vaccine  research  and 
development;  and 

(5)  Cytokine  research,  development, 
and  production. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violation  in  each  of 
these  markets.  In  the  area  of  tetanus  and 
diphtheria  vaccines,  AHP  would  be 
required  to  divest,  within  four  months, 
its  tetanus  and  diphtheria  vaccines 
business  to  a  Commission  approved 
purchaser.  Because  that  purchaser  will 
need  to  obtain  FDA  approval  before  it 
can  begin  selling  tetanus  and  diphtheria 
vaccines,  the  proposed  Consent  Order 
also  requires  AHP  to  manufacture  these 
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vaccines  for  the  approved  purchaser  for 
a  period  of  five  years  or  until  the 
purchaser  gains  FDA  approvals  to 
manufacture  its  own  tetanus  and 
diphtheria  vaccines.  AHP  will  be 
required  to  sell  tetanus  and  diphtheria 
vaccines  to  the  purchaser  at  cost,  with 
annual  adjustments  (exclusive  of 
materials  and  labor)  indexed  to  the 
Consumer  Price  Index.  In  addition, 
under  the  proposed  Consent  Order,  AHP 
is  required  to  provide  technical 
assistance  and  advice  to  assist  the 
purchaser  in  obtaining  FDA  approval  to 
manufacture  and  sell  tetanus  and 
diphtheria  vaccines.  The  proposed 
Order  also  provides  for  a  trustee  to 
assure  that  AHP  appropriately  divests 
its  tetanus  and  diphtheria  vaccines 
business.  If  AHP  fails  to  divest  its 
tetanus  and  diphtheria  business  within 
four  months,  or  if  the  acquirer  abandons 
its  effort  to  obtain  FDA  approval  to 
manufacture  and  sell  tetanus  and 
diphtheria  vaccines,  then  the  trustee 
may  be  directed  to  find  another 
acquirer. 

"The  proposed  Consent  Order  also 
requires  AHP  to  license,  within  one 
year,  on  a  nonexclusive  basis,  the 
Cyanamid  rotavirus  vaccine  research 
assets  to  a  Commission-approved 
licensee.  If  AHP  fails  to  find  an 
approved  licensee  within  one  year,  then 
the  Commission  may  appoint  a  trustee 
to  license  the  Cyanamid  rotavirus 
vaccine  research  assets  on  an  exclusive 
basis  to  an  approved  licensee.  AHP  is 
also  required  under  the  proposed  Order 
to  provide  technical  advice,  assistance 
and  training  to  enable  the  licensee  to 
continue  the  Cyanamid  rotavirus 
research  as  an  ongoing  project. 

The  proposed  Consent  Order 
prohibits  AHP  bom  receiving 
information  relating  to  the  market  for 
cjtokines  for  white  blood  cell  and 
platelet  restoration,  unless  the 
information  is  aggregated  on  a 
worldwide  basis.  This  provision  of  the 
proposed  Consent  Order  does  not 
l)ecome  operative  until  the  FDA 
approves  AHP's  products  in  this  area. 

The  proposed  Consent  Order  will  also 
prohibit  AHP.  for  a  period  of  ten  (10) 
years,  from  acquiring  any  interest  in  any 
entity  engaged  in  the  clinical 
development,  or  manufacture  and  sale 
of  tetanus,  diphtheria  or  rotavirus 
vaccines  in  the  United  States  without 
prior  approval  from  the  Commission. 
The  proposed  Order  will  also  require 
AHP  to  provide  to  the  Commission  a 
report  of  its  compliance  with  the 
provisions  of  the  Order  within  sixty  (60) 
days  following  the  date  this  Order 
becomes  final,  and  every  six  (6)  months 
thereafter  until  the  Commission  has 
ajtproved  a  purchaser  and  licensee. 


One  year  from  the  date  the  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  AHP  will  be  required 
to  provide  to  the  Commission  a  report 
of  its  compliance  with  the  Consent 
Order.  The  Consent  Order  also  requires 
AHP  to  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  change  in 
the  structure  of  AHP  resulting  in  the 
emergence  of  a  successor.  A  sunset 
provision  is  also  included  which 
terminates  the  order  after  20  years. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga 

In  American  Home  Products  Corp..  File  No. 
941-0116 

Today,  the  Conunission  accepts  for  public 
conunent  a  consent  agreement  settling 
charges  that  American  Home  Products' 
proposed  acquisition  of  American  Cyanamid 
Company  is  likely  substantially  to  lessen 
competition  in  the  markets  for  three  existing 
diphtheria  and  tetanus  vaccines  and 
substantially  to  lessen  competition  to 
develop  a  new  rotavirus  vaccine  and  to 
develop  and  produce  cytokines.  This  appears 
to  be  a  strong  antitrust  case,  but  I  seriously 
question  whether  the  remedy  is  sufficient 

Under  the  order,  the  divestiture  of  tetanus 
and  diphtheria  vaccine  assets  is  limited  to 
certain  intellectual  property,  including 
formulations,  patents,  trade  secrets, 
technologv'.  and  know-how.  The  divestiture 
is  structured  so  that,  as  a  practical  matter,  the 
only  firms  that  could  acquire  the  assets  in 
question  are  firms  that  in  my  opinion  already 
would  satisfy  the  tests  under  the  law  for 
potential  entrants.  In  short,  the  order  will  not 
restore  the  competition  lost  as  a  result  of  the 
acquisition.  Instead,  the  Commission  should 
require  the  divestiture  of  a  viable  business 
unit,  even  if  that  business  unit  produces  and 
sells  products  other  than  the  vaccines  in 
question. 

(FR  Doc.  94-29181  Filed  11-25-94:  8:45  am) 

BH.LINQ  COOe  e7S0-01-M 


[File  No.  941-0102] 

Eli  Lilly  and  Company,  Inc.;  Proposed 
Consent  Agreement  Witti  Analysis  to 
Aid  Put>llc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require. 


among  other  things,  an  Indiana 
producer  of  pharmaceutical  products  to: 
Ensure  that  PCS  Health  Systems  (PCS) 
maintains  an  open  formulary;  appoint 
an  independent  Pharmacy  and 
Therapeutics  (P&T)  Committee  of  health 
care  professionals  to  objectively 
evaluate  drugs  for  inclusion  in  the  PCS 
open  formulary;  ensure  that  PCS  accepts 
all  discounts,  rebates  or  other 
concessions  offered  by  Eli  Lilly's 
competitors  for  drugs  that  are  accepted 
for  listing  on  the  open  formulary,  and  to 
accurately  reflect  such  discounts  in 
ranking  the  drugs  on  the  formulary;  and. 
for  five  years,  obtain  Commission 
approval  before  acquiring  an  interest  in 
any  firm  that  provides  formulary- 
services  to  more  than  2  million  people 
in  the  United  States.  In  addition,  the 
consent  agreement  would  prohibit  PCS 
and  Eli  Lilly  from  sharing  proprietary  or 
other  non-public  information,  such  as 
price  data,  from  competitors  whose 
drugs  may  be  placed  on  a  PCS 
formulary. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McNeely.  FTC/S-3308, 
Washington,  DC  20580.  (202)  326-2904. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  acquisition  bv  Eli 
Lilly  and  Company  ("Lilly")  of  the  PCS 
Health  Systems  ("PCS")  business  of 
McKesson  Corporation  ("McKesson"), 
and  it  now  appearing  that  Lilly, 
hereinafter  sometimes  referred  to  as 
"proposed  respondent."  is  willing  to 
enter  into  an  agreement  containing  an 
Order  to  remedy  the  alleged  lessening  of 
competition  resulting  from  such 
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acquisition,  and  providing  for  other 
relief: 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officer  and  its  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Lilly  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Indiana,  with  its 
office  and  principal  place  of  business 
located  at  Lilly  Corporate  Center, 
Indianapolis,  Indiana  46285. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  Order  in 
disposition  of  the  proceeding,  and  (2) 


make  information  public  with  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  compliant  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
draft  of  compliant  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  Order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

I 

It  is  ordered,  That  the  following 
definitions  shall  apply  herein: 

A.  "Respondent"  or  "Lilly"  means  Eli 
Lilly  and  Company,  its  predecessors, 
divisions,  subsidiaries,  affiliates, 
partnerships,  joint  ventures,  successors 
and  assigns,  and  all  directors,  officers, 
employees,  agents  and  representatives 
of  the  foregoing. 

B.  "McKesson"  means  McKesson 
Corporation,  its  predecessors,  divisions, 
subsidiaries,  affiliates,  partnerships, 
joint  ventures,  successors  and  assigns, 
and  all  directors,  officers,  employees, 
agents  and  representatives  of  the 
foregoing. 

C.  "PCS"  means  PCS  Health  Systems, 
Inc.,  its  predecessors,  divisions, 
subsidiaries,  affiliates,  partnerships, 
joint  ventures,  successors  and  assigns, 
and  all  directors,  officers,  employees, 
agents  and  representatives  of  the 
foregoing. 

D.  "Commission"  means  the  Federal 
Trade  Commission. 

E.  "Formulary"  means  a  Ifsting,  by 
therapeutic  category,  of  branded  and 
generic  ambulatory  drug  products  that 
are  approved  for  use  by  the  U.S.  Food 
&  Drug  Administration  ("FDA"),  and 


which  is  made  available  to  pharmacies, 
physicians,  third-party  payors,  or  other 
persons  involved  in  the  healthcare 
industry,  to  guide  in  the  prescribing  or 
dispensing  of  pharmaceuticals.  An 
"Open  Formulary"  is  a  formulary  that 
allows  the  inclusion  of  any  ambulatory 
prescription  drug  product  approved  by 
the  FDA  for  use  in  the  United  States, 
which  the  P&T  Committee  (defined 
below)  determines  is  appropriate  for 
inclusion  in  such  formulary.  For 
purposes  of  this  Order,  an  Open 
Formulary  may  provide  truthful 
information  stating  or  indicating  the ' 
relative  costs  or  benefits  of  drugs  on  the 
formulary. 

F.  "Pharmacy  Benefit  Management 
Services"  or  "PBM  Services"  means 
services  provided  by  a  pharmacy 
benefits  manager,  such  as  formulary 
services,  negotiation  of  rebates  or 
discounts  from  pharmaceutical 
manufacturers,  prescription  claims 
processing,  and  drug  utilization  review. 

G.  "Formulary  Services"  means  the 
provision,  development,  establishment, 
management  or  maintenance  of  a 
formulary  by  a  pharmacy  benefits 
manager.  For  purposes  of  this  Order, 
"management"  of  a  formulary  includes 
the  negotiation  and  administration  of 
rebate  or  discount  agreements  with 
pharmaceutical  manufacturers  for  drugs 
included  on  a  formulary. 

H.  "Lilly  Non-Public  Information" 
means  information  not  in  the  public 
domain  that  is  provided  to  Lilly  in  its 
capacity  as  a  pharmaceutical 
manufacturer  by  a  supplier  of  PBM 
Services  and  that  concerns  bids, 
proposals,  contracts,  prices,  rebates, 
discounts,  or  other  terms  or  conditions 
of  sale  of  any  person  other  than  PCS. 

I.  "PCS  Non-Public  Information" 
means  information  not  in  the  public 
domain  that  is  provided  to  PCS  in  its 
capacity  as  a  supplier  of  PBM  Services 
by  a  manufacturer  or  seller  of 
prescription  drug  products  and  that 
concerns  bids,  proposals,  contracts, 
prices,  rebates,  discounts,  or  other  terms 
or  conditions  of  sale  of  any  person  other 
than  Lilly. 

J.  "Pharmacy  and  Therapeutics 
Committee"  or  "P&T  Committee"  means 
a  group  of  healthcare  professionals, 
such  as  doctors,  pharmacists,  and 
pharmacologists,  appointed  for  the 
purpose  of  evaluating  prescription  drug 
products  for  inclusion  on  a  formulary. 

II 

It  is  ordered.  That: 

A.  Within  thirty  (30)  days  fi'om  the 
date  this  Order  becomes  final,  Lilly 
shall  cause  PCS  to  maintain  an  Open 
Formulary.  As  of  the  date  this  Order 
becomes  final,  the  PCS  "Clinical 
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Formulary  and  Prescribing  Guidelines 
1994-1995,"  a  copy  of  which  is  attached 
hereto  as  Appendix  A,  on  file  at  the 
Conmiission,  shall  be  deemed  an  Open 
Formulary  that  complies  with  this 
Paragraph  II.A. 

B.  Within  thirty  (30)  days  from  the 
date  this  Order  becomes  final.  Lilly 
shall  cause  PCS  to  appoint  an 
independent  P&T  Committee  with  the 
authority  and  responsibiUty  to  maintain 
the  Open  Formulary  required  by 
Paragraph  II.A  above.  Such  P&T 
Committee  shall  make  all  decisions 
concerning  the  inclusion  of  drugs  on 
such  Open  Formulary,  the  exclusion  of 
drugs  from  such  Open  Formulary,  and 
the  clinical  and  therapeutic  advice  and 
evaluation  concerning  drugs  on  such 
Open  Formulary,  and  shall  operate 
according  to  the  following  provisions: 

1.  Such  P&T  Committee  shall  consist 
of  at  least  nine  (9)  members,  all  of 
whom  shall  be  physicians,  pharmacists, 
pharmacologists,  or  other  healthcare 
professionals. 

2.  A  majority  of  the  P&T  Committee 
shall  consist  of  persons  who  are  not 
employees,  officers,  directors,,  or  agents 
of,  and  who  have  no  financial  interest 
in:  (a)  Lilly,  (b)  PCS,  or  (c)  any  other 
person  who  has  an  ownership  interest 
in  Lilly  or  PCS.  Such  persons  shall  be 
referred  to  herein  as  "independent" 
members  of  the  P&T  Committee. 

3.  each  independent  member  of  the 
P&T  Committee  shall  have  one  vote  on 
all  decisions  of  the  P&T  Committee. 

4.  All  members  of  the  P&T  Committee 
who  are  employees,  officers,  directors, 
or  agents  of,  or  who  have  a  financial 
interest  in.  Lilly,  PCS,  or  any  other 
person  who  has  an  ownership  interest 
in  Lilly  or  PCS.  shall  not  be  entitled  to 
vote  on  decisions  of  the  P&T  Committee. 

5.  All  independent  members  of  the 
P&T  Committee  shall  be  appointed  for 
three-year  terms,  except  that  for  the 
initial  board,  one-third  of  the 
independent  memb«'rs  shall  be 
appointed  for  one-yjar  terms,  one-third 
shall  be  appointed  for  two-year  terms, 
and  the  remaining  independent 
members  shall  be  appointed  for  three- 
year  terms.  At  the  expiration  of  their 
terms,  or  upon  the  occurrence  of  a 
vacancy,  members  may  be  reappointed, 
or  new  members  may  be  appointed,  by 
a  majority  of  the  then-appointed 
independent  members  of  the  P&T 
Committee. 

6.  No  independent  member  of  the  P&T 
Committee  may  be  removed  except  for 
cause  by  vote  of  a  majority  of  the 
independent  members  of  the  P&T 
Conmiittee. 

7.  In  performing  its  responsibilities  in 
maintaining  the  Open  Formulary,  the 
I'KT  Committee  shall  utilize  only 
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criteria  relating  to  safety,  efficacy,  FDA 
approved  indications,  side  effects, 
contraindications,  pharmacokinetics, 
patient  compliance,  physician  follow-up 
requirements,  effect  on  emergency  room 
visits  and  hospitaUzations,  laboratory 
tests,  cost,  and  similar  objective  factors. 
Such  P&T  Committee  shall  give  no 
preference  to  the  products  of  Lilly,  or  of 
any  other  person  with  an  ownership 
interest  in  PCS,  except  on  the  basis  of 
such  objective  criteria. 

8.  Lilly  shall  cause  PCS  to  cover  the 
costs  and  expenses  of  the  P&T 
Conunittee,  and  Lilly  shall  cause  PCS  to 
indemnify  the  P&T  Committee  against 
any  losses  or  claims  of  any  kind  that 
might  arise  out  of  its  performance  of 
functions  under  this  Order,  except  to 
the  extent  that  such  losses  or  claims 
result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith. 

9.  Such  P&T  Committee  shall 
maintain  written  records,  for  five  (5) 
years  from  the  date  thereof,  explaining 
the  basis  and  rationale  for  all  P&T 
Committee  decisions  relating  to  the 
exclusion  of  any  products  from,  or  the 
ranking  of  products  on,  the  Open 
Formulary  required  by  Paragraph  II.A. 

C.  Lilly  shall  cause  PCS  to  accept  all 
discounts,  rebates  or  other  concessions 
offered  by  any  manufacturer,  seller  or 
distributor  of  pharmaceutical  products 
included  by  the  P&T  Committee  on  the 
Open  Formulary,  and  Lilly  shall  cause 
PCS  to  ensure  that  all  such  discounts, 
rebates,  or  concessions  are  truthfully 
and  accurately  reflected  in  determining 
relative  rankings  of  products  on  the 
Open  Formulary. 

D.  Nothing  in  this  Order  shall 
preclude  PCS  from  offering  any 
formulary  other  than  the  Open 
Formulary  to  any  customer. 

E.  Lilly  shall  cause  PCS  to  provide  a 
copy  of  this  Order  to  each  member  of 
the  P&T  Committee  on  or  before  the  date 
of  each  such  person's  appointment  to 
such  P&T  Committee. 

m 

It  is  further  ordered,  that: 

A.  Lilly  shall  not  provide,  disclose,  or 
otherwise  make  available  to  PCS  any 
Lilly  Non-Public  Information;  and 

B.  PCS  shall  not  provide,  disclose,  or 
otherwise  make  available  to  Lilly  any 
PCS  Non-Public  Information. 

IV 

It  is  further  ordered.  That  Lilly  shall 
retain  all  documents,  and  shall  cause 
PCS  to  separately  retain  all  documents, 
that  relate  to  (A)  the  exclusion  of  any 
prescription  drug  products  from  the 
Open  Formulary  required  by  Paragraph 
II.A  above.  (B)  any  preference  or  ranking 


accorded  to  any  prescription  drug 
product  on  the  Open  Formulary 
required  by  Paragraph  II.A  above,  or  (C) 
statements  or  indications  of  discounts, 
rebates,  or  other  concessions,  as 
described  in  Paragraph  II.C  above,  for  a 
period  of  five  (5)  years  from  the  date 
such  document  is  created  or  received. 


It  is  further  ordered.  That  Lilly  shall 
disclose  the  availability  of  the  Open 
Formulary  as  follows: 

A.  Lilly  shall  cause  PCS  to  disclose 
the  availabiUty  of  the  Open  Formulary 
to  all  persons  who  currently  have  an 
agreement  with  PCS  concerning  PBM 
services  or  concerning  the  inclusion  of 
pharmaceuticals  on  a  formulary,  by 
providing  to  each  such  person  a  letter 
containing  the  following  statement 
within  ten  (10)  days  after  initiation  of 
contact  between  PCS  and  such  person 
regarding  renewal  or  extension  of  such 
person's  existing  agreemei  t  with  PCS: 

PCS  maintains  an  Open  Formulary  that 
allows,  subject  to  the  determination  of  an 
independent  Pliannacy  and  Therapeutics 
Committee,  the  inclusion  of  any  ambulatory 
prescription  drug  product  approved  by  the 
FDA  for  use  in  the  United  States.  This  Open 
Formulary  will  be  provided  to  you  upon 
request 

B.  For  a  period  of  five  (5)  years  from 
the  date  this  Order  becomes  final.  Lilly 
shall  cause  PCS  to  provide  in  writing 
the  statement  set  forth  in  Paragraph  V.A 
above  to  each  prospective  customer  of 
PCS  at  the  time  of  PCS's  response  to 
such  prospective  customer's  request  for 
proposal,  or  at  the  time  of  PCS's  initial 
written  proposal  to  such  prospective 
customer,  whichever  occurs  first. 

VI 

ft  is  further  ordered.  That,  for  a  period 
of  five  (5)  years  irom  the  date  this  Order 
becomes  final,  respondent  shall  not.- 
vdthout  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  leasehold  or  other  interest  in  any 
person,  corporate  or  non-corporate, 
engaged  in  the  providing  of  Formulary 
Services  in  the  United  States,  if  such 
p>erson  has  more*han  two  (2)  million 
Uves  covered  by  its  Formulary  Services 
in  the  United  States; 

B.  Acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for),  the  providing  of  Formulary 
Services  in  the  United  States  from  any 
person  who  has  (or  had  within  the  two 
years  preceding  such  acquisition)  more 
than  two  (2)  million  lives  covered  by  its 
Formulary  Services  in  the  United  States; 
or 
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C.  Enter  into  any  agreement, 
understanding,  or  condition  with 
McKesson  or  any  other  wholesaler  of 
pharmaceutical  products  that  Lilly  will 
sell  or  distribute  pharmaceutical 
products  bearing  any  brand  or  trade 
name  used  by  Lilly,  in  the  United  States 
or  any  part  of  the  United  States, 
exclusively  through  such  wholesaler. 

VII 

It  is  further  ordered.  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  Respondent 
such  as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

VIII 

It  is  further  ordered.  That: 

A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  flnal. 
Respondent  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with  this 
Order. 

B.  One  year  (1)  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  other  times  as  the  Commission  may 
require,  respondent  shall  file  a  verified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  this  Order. 

C.  Respondent  shall  include  in  its 
compliance  reports  a  copy  of  the  Open 
Formulary  required  by  Paragraph  II.A 
above,  and  all  written  communications, 
internal  memoranda,  and  reports  and 
recommendations  concerning 
compliance  with  the  Order. 

IX 

//  is  further  ordered,  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  respondent 
shall  permit  any  duly  authorized 
representative  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  days'  notice  to 
respondent  and  without  restraint  or 
interference  from  it.  to  intor\'iew 


officers,  directors,  or  employees  of 
respondent. 

X 

It  is  further  ordered,  That  this  Order 
shall  terminate  ten  (10)  years  from  the 
date  this  Order  becomes  final. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
Agreement  Containing  Consent  Order 
from  Eli  Lilly  and  Company  ("Lilly"  or 
"Proposed  Respondent")  in  resolution 
of  antitrust  concerns  arising  from  Lilly's 
proposed  acquisition  of  PCS  Health 
Systems,  Inc.  ("PCS")  from  McKesson 
Corporation  ("McKesson"). 

The  proposed  consent  order  ("Order") 
has  been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the 
Agreement's  proposed  Order. 

The  Commission  has  reason  to  believe 
that  Lilly's  acquisition  of  PCS  would 
substantially  lessen  competition  in 
violation  of  section  7  of  the  Clayton  Act. 
as  amended,  15  U.S.C.  18  and  section  5 
of  the  FTC  Act,  as  amended,  15  U.S.C. 
45.  The  Order,  if  issued  by  the 
Commission,  would  settle  the 
allegations  of  the  proposed  Complaint 
("Complaint"). 

The  Complaint  in  this  matter  alleges 
that  Lilly  is  engaged  in  the 
development,  production  and  sale  of 
pharmaceutical  products,  including 
Prozac,  an  antidepressant  (specifically,  a 
selective  serotonin  reuptake  inhibitor); 
Humulin,  an  injectable  insulin;  Ceclor, 
an  oral  antibiotic;  and  Axid,  an  anti- 
ulcer product  (specifically,  an  H2 
antagonist).  It  further  alleges  that 
through  its  subsidiary  PCS,  McKesson  is 
engaged  in  the  business  of  providing 
pharmacy  benefit  management  ("PBM") 
services  to  insurance  companies,  third 
party  payors,  and  other  members  of  the 
healthcare  industry. 

The  Complaint  further  alleges  that  a 
relevant  line  of  commerce  within  which 
to  analyze  the  effects  of  this  acquisition 
is  the  provision  of  PBM  services  by 
national  full-ser\'ice  PBM  firms,  and  any 
narrower  markets  contained  therein. 
Other  relevant  lines  of  commerce  within 
which  to  analyze  the  effects  of  this 
acquisition  are  the  development, 
manufacture  and  sale  of  pharmaceutical 
products  in  specific  therapeutic 
categories,  and  narrower  markets 


contained  therein  (including,  but  not 
limited  to,  the  markets  for  injectable 
insulin,  selective  serotonin  reuptake 
inhibitors,  H2  antagonists,  and  anti- 
ulcer drugs).  It  further  alleges  that  the 
relevant  market  for  PBM  services  by 
national  full-service  PBM  firms,  as  well 
as  the  relevant  markets  for 
pharmaceutical  products  in  specific 
therapeutic  categories,  are  highly 
concentrated. 

The  Complaint  further  alleges  that 
there  are  substantial  entry  barriers  into 
the  relevant  markets.  Even  if  new  entry 
were  to  occur,  it  would  take  a  long  time, 
during  which  time  substantial  harm  to 
competition  could  occur. 

The  Complaint  further  alleges  that  as 
part  of  its  PBM  services,  PCS  maintains 
a  drug  formulary,  which  is  a  listing,  by 
therapeutic  category,  of  ambulatory  drug 
products  that  are  approved  for  use  by 
the  U.S.  Food  &  Drug  Administration, 
and  which  is  made  available  to 
pharmacies,  physicians,  third-party 
payors,  and  other  persons,  to  guide  in 
the  prescribing  and  dispensing  of 
pharmaceuticals.  Lilly  pharmaceutical 
products  are  included  on  the  PCS 
formulary.  PCS  provides  a  variety  of 
other  PBM  services,  including  claims 
processing,  drug  utilization  review, 
pharmacy  network  administration,  and 
related  services.  PCS  negotiates  with 
pharmaceutical  manufacturers, 
including  Lilly,  concerning  placement 
on  the  PCS  formulary,  rebates, 
discounts,  prices  to  be  paid  for 
pharmaceutical  products  purchased 
pursuant  to  pharmacy  benefit  plans 
managed  by  PCS,  and  other  issues.  PCS 
thereby  influences  the  prices  of 
pharmaceutical  products  and  the 
availability  of  such  products  under  the 
PCS  pharmacy  benefit  plans. 

The  Complaint  further  alleges  tha      o 
Agreement  tmd  Plan  of  Merger  cent*     s 
a  Memorandum  of  Understanding 
("MOU")  in  which  Lilly  and  McKest  'n 
agreed  to  investigate  closing  Lilly's 
distribution  centers  and  having 
McKesson  handle  physical  distribution 
of  Lilly  products  to  wholesalers  and 
possibly  be  the  sole  distributor  of  Li"y 
products.  Implementation  of  this  MV' ' 
would  force  wholesalers  to  deal  with 
McKesson  to  obtain  Lilly  products  or 
deny  them  access  to  Lilly  products. 

The  Complaint  further  alleges  that  the 
effects  of  the  proposed  acquisition  of 
McKesson  by  Lilly  may  be  substantially 
to  lessen  competition  in  the  relevant 
markets  in  violation  of  section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18, 
and  section  5  of  the  Federal  Trade 
Commission  Act.  as  amended.  15  U.S.C. 
45,  in  the  following  ways,  among  othrrs: 
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(a)"  Products  of  manufacturers  other 
than  Lilly  are  likely  to  be  foreclosed 
from  the  PCS  formulary; 

(b)  Reciprocal  dealing,  coordinated 
interaction,  interdependent  conduct, 
and  tacit  collusion  among  Lilly  and 
other  vertically  integrated 
pharmaceutical  companies  will  be 
enhanced; 

(c)  PCS  will  be  eliminated  as  an 
independent  negotiator  of 
pharmaceutical  prices  with 
manufacturers; 

(d)  Incentives  of  other  manufacturers 
to  develop  irmovative  pharmaceuticals 
will  be  diminished; 

(e)  Entry  into  the  relevant  markets 
may  be  more  difficult  because  it  will 
require  entry  at  more  than  one  level; 

(f)  Competition  among  drug 
wholesalers  may  be  reduced  because  of 
the  competitive  advantage  that  control 
over  Lilly  drugs  will  provide  McKesson; 
and. 

(g)  The  price  of  pharmaceuticals  is 
likely  to  increase  and  the  quality  of  the 
pharmaceuticals  available  to  consumers 
is  likely  to  diminish. 

The  Complaint  further  alleges  that  the 
proposed  acquisition  of  McKesson  by 
Lilly  would,  if  consummated,  violate 
section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45.  It  further  alleges 
that  the  Agreement  and  Plan  of  Merger 
between  Lilly  and  McKesson  violates 
section  5  of  the  Federal  Trade 
Conunission  Act.  as  amended,  15  U.S.C. 
45. 

The  Order  requires  Lilly  to  maintain 
an  open  formulary,  and  provides  that 
the  existing  open  PCS  formulary  will 
comply  with  this  provision.  A  copy  of 
this  formulary  is  appended  to  the  Order. 
For  the  purposes  of  the  Order  an  open 
formulary  is  defined  as  a  formulary  that 
allows  the  inclusion  of  any  ambulatory 
[i.e.,  non-hospital)  prescription  drug 
product  which  the  PCS  independent 
Pharmacy  and  Therapeutics  Committee 
("P&T  Committee)  determines  is 
appropriate  for  inclusion  in  such 
formulary. 

The  Order  requires  that  Lilly  appoint 
an  independent  P&T  Committee  to 
administer  the  open  formulary.  This 
committee  will  make  all  decisions 
concerning  the  inclusion  and  exclusion 
of  drugs  on  the  open  formulary.  The 
order  sets  forth  tiie  parameters  under 
which  the  P&T  Committee  is  to  operate. 

The  Order  also  requires  that  Lilly 
cause  PCS  to  accept  all  discounts, 
rebates  or  other  concessions  offered  by 
any  other  manufacturer  of 
pharmaceutical  products  on  the  open 
formulary,  and  requires  that  all  such 
discounts,  rebates  and  concessions  be 


truthfully  and  accurately  reflected  in 
determining  relative  rankings  of 
products  on  the  open  formulary. 
Nothing  in  the  Order  prohibits  Lilly 
from  offering  closed  formularies  as-well 
as  the  open  formulary. 

The  Order  also  prohibits  Lilly  and 
PCS  from  providing,  disclosing,  or 
otherwise  making  available  to  each 
other  Non-Public  Information.  This 
includes  information  concerning  other 
persons'  bids,  proposals,  contracts, 
prices,  rebates,  discounts,  or  other  terms 
and  conditions  of  sale. 

The  Order  also  requires  Lilly  to  retain 
all  documents,  and  cause  PCS  to 
separately  retain  all  documents,  for  five 
years,  relating  to  the  exclusion  of  any 
prescription  drugs  from  the  open 
formulary,  any  preference  or  ranking 
accorded  to  any  prescription  drug  on 
the  open  formulary,  and  statements  or 
indications  of  discounts,  rebates  or 
other  concessions. 

The  Order  also  requires  Lilly  to  make 
known  the  availability  of  the  open 
formulary  to  persons  who  currently 
have  a  PBM  service  agreement  of 
formulary  agreement  with  PCS,  and  (for 
a  period  of  five  years)  to  prospective 
customers. 

The  Order  also  prohibits  Lilly,  for  a 
period  of  five  (5)  years  from  the  date  the 
Order  becomes  final,  from:  Acquiring, 
without  the  prior  approval  of  the 
Commission,  any  stock,  share  capital, 
equity,  leasehold  or  other  interest  in  any 
person,  corporate  or  non-corporate, 
engaged  in  the  providing  of  Formulary 
Services  in  the  United  States,  if  such 
person  has  more  than  two  (2)  million 
lives  covered  by  its  Formulary  Services 
in  the  United  States;  acquiring  any 
assets  used  for,  or  previously  used  for 
(and  still  suitable  for  use  for),  the 
providing  of  Formulary  Services  in  the 
United  States  from  any  person  who  has 
(or  had  within  the  two  years  preceding 
such  acquisition)  more  than  two  (2) 
million  lives  covered  by  its  Formulary 
Services  in  the  United  States;  or 
entering  into  any  agreement, 
understanding,  or  condition  with 
McKesson  or  any  wholesaler  of 
pharmaceutical  products  that  Lilly  will 
sell  or  distribute  pharmaceutical 
products  bearing  any  brand  or  trade 
name  used  by  Lilly,  in  the  United  States 
or  any  part  of  the  United  States, 
exclusively  through  such  wholesaler. 

The  Order  also  compels  Lilly  to  fulfill 
certain  standard  notification,  reporting 
and  inspection  requirements. 

The  Order  terminates  ten  years  from 
the  date  it  becomes  final. 

It  is  anticipated  that  the  Order  would 
resolve  the  competitive  problems 
alleged  in  the  Complaint.  The  purpose 
of  this  analysis  is  to  facilitate  public 


comment  on  the  Order,  and  if  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
Order  or  to  modify  it  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only,  and  does  not  constitute  an 
admission  by  the  respondent  that  the 
law  has  been  violated  as  alleged  in  the 
complaint. 
Donald  S.  Clark, 
Secretary. 

Joint  Statement  of  Chairman  Janet  D.  Steiger 
and  Commissioner  Christine  A.  Vamey  in 
Eli  Lilly/McKesson,  File  No.  941-0102 

We  voted  in  favor  of  the  proposed  consent 
agreement  with  Eli  Lilly  and  Company 
(■"Lilly")  in  connection  with  its  acquisition  of 
PCS  Health  Systems,  Inc.  from  McKesson 
Corporation.  We  believe  the  consent 
agreement  offers  immediate  effective  relief, 
avoids  protracted  litigation,  and  represents 
the  best  non-structural  relief  available  to 
remedy  the  potential  anticompetitive 
consequences  of  the  transaction.  Moreover, 
the  profxjsed  consent  achieves  these  goals 
and  allows  potential  efficiency  gains  to  be 
realized. 

However,  we  remain  concerned  about  the 
overall  competitive  impact  of  vertical 
integration  by  drug  companies  into  the 
pharmacy  benefits  management  market. 
Through  monitoring  this  proposed  order  and 
through  analysis  of  these  evolving  markets, 
the  Commission  intends  to  assess  all  the 
ramifications  of  vertical  integration  here. 

Dissenting  Statement  of  Conunissioner  Mary 
L.  Azcuenaga 

Eli  Lilly  and  Company.  Inc.,  File  No.  941- 
0102 

Today,  the  CommiF  ioner  accepts  a 
consent  order  for  public  comment  that 
exudes  a  lack  of  conviction  in  the  underlying 
theory  of  competitive  harm  on  which  the 
order  is  based.  The  order  does  not  cure  the 
competitive  problems  alleged  in  the 
complaint.  Three  of  the  four  primary 
provisions  in  the  order  are  inadequate,  and 
the  fourth,  which  addresses  a  memorandum 
of  understanding  between  Lilly  and 
McKesson,  is  based  on  no  colorable  factual 
showing  of  a  violation  of  law.  In  addition, 
there  is  no  justification  for  making  the 
duration  of  the  order  half  that  of  other 
Commission  orders.  Finally,  imposing  this 
order  without  addressing  similar  acquisitions 
raises  a  question  of  evenhandedness  and 
leaves  unanswered  the  broader  question  of 
the  competitive  effect  of  vertical  integration 
in  this  industry. 

I  dissent. 

IFR  Doc.  94-29183  Filed  11-25-94:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Information  CoUection  Activities  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  an  extension  for  the 
information  collection  for  Multiple 
Award  Schedule  Policy  Statements 
(MAS) — Olscoimt  Schedule  and 
Marketing  Data  (DSMD).  Extension  is 
requested  through  October  31, 1995. 
DSMD  sheets  are  used  to  collect  data 
about  certain  sales,  discounts,  and 
marketing.  The  data  are  used  to 
determine  the  commerciality  of  items 
offered,  set  the  Government's 
negotiation  objective,  and  determine 
price  reasonableness.  The  extension  is 
necessary  because  recent  enactment  of 
the  Federal  Acquisition  Streamlining 
Act  is  Ukely  to  have  a  significant  impact 
on  the  conduct  of  Federal  procurement 
especially  those  aspects  relating  to  the 
acquisition  of  commercial  items.  The 
MAS  Program,  which  is  intended 
specifically  for  the  acquisition  of 
commercial  it«ns,  will  be  affected  by 
the  legislation.  However,  specific 
impacts  cannot  be  determined  imtil  the 
Federal  Acquisition  Regulation  is 
revised  to  implement  the  new  statute. 
Current  plans  call  for  those  revisions  to 
be  effected  during  April,  1995. 

It  is  emphasized  that  this  extension  is 
an  interim  measure.  Given  the 
likelihood  of  significant  changes  to  the 
Federal  Acquisition  Regulation  in  the 
near  future,  the  Agency  has  determined 
that  it  would  be  inappropriate  to  make 
any  long  term  decision  on  the  DSMD  at 
this  time.  After  regulations  have  been 
promulgated  to  implement  the  new 
statute.  GSA  will  evaluate  the  impact  on 
the  MAS  program  and  take  action  as 
appropriate. 

ADDRESSES:  Send  comments  to  Ed 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503.  and  to 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration,  (CAIR).  18th  and  F 
Streets,  NW.  Washington,  DC  20405. 

Annual  Reporting  Burden:  4000 
respondents;  15  average  hours  per 
respondent;  60,000  burden  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
Davison,  202-501^768.  Copy  of 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  7102.  GSA 
Building.  18th  and  F  Streets,  NW, 


Washington,  DC  20405>  Telephone 
requests  to  202-501-1659.  or  fax  202- 
501-2727. 

Dated:  November  17. 1994. 

Mary  L.  Cunningham, 

Acting  Director,  Information  Management 
Division. 

|FR  Doc.  94-29140  Filed  11-25-94;  8:45  am) 
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GOVERNMENT  PRINTING  OFFICE 

Public  Meeting  for  Federal  Agencies 
and  Others  Interested  In  the 
Implementation  of  the  Government 
Printing  Office  (GPO)  Electronic 
Information  Access  Enhancement  Act 
of  1993 

The  Superintendent  of  Documents 
will  hold  two  public  meetings  for 
Federal  agencies  and  others  interested 
in  the  implementation  of  the 
Government  Printing  Office  Electronic 
Information  Access  Enhancement  Act  of 
1993  (Pub.  L.  103-40).  The  meetings 
will  be  held  on  Friday,  December  9, 
1994,  from  9  a.m.  to  10:30  a.m.,  and  11 
a.m.  to  12:30  p.m..  in  the  Carl  Hayden 
Room  at  the  U.S.  Government  Printing 
Office  (GPO).  732  North  Capitol  Street 
NW.,  Washington,  D.C. 

Under  P.L.  103-40,  the 
Superintendent  of  Documents  is 
required  to  provide  a  system  of  online 
access  to  the  Congressional  Record,  the 
Federal  Register,  and  other  appropriate 
information.  The  purpose  of  this 
meeting  is  to  demonstrate  the  online 
services  made  available  under  the  initial 
phase  of  implementation  of  the  Act,  and 
to  consult  with  Federal  agencies  and 
other  potential  users  in  order  to  assess 
the  quality  and  value  of  these  interim 
services. 

The  initial  online  services  include 
access  to  a  WAIS  Server  at  GPO  offering 
the  following  databases:  the  Federal 
Register,  Volume  59  (1994).  the 
Congressional  Record,  Volxmae  140 
(1994).  the  Congressional  Record  Index, 
Volumes  138  to  140  (1992-1994),  and 
Congressional  Bills  from  the  103d 
Congress  (1993-1994).The  Federal 
Register,  Congressional  Record  and 
Congressional  Bills  databases  provide 
ASCII  text  files,  with  all  graphics 
included  as  individual  files  in  TIFF 
format.  Brief  ASCII  text  summaries  of 
each  Federal  Register  entry  are  also 
available.  The  Congressional  Record 
Index  provides  ASCII  text  files  with  all 
graphics  included  as  individual  files  in 
TIFF  format.  The  Congressional  Bills  are 
available  as  ASCII  text  files  and  as 
Adobe  Acrobat  Portable  Document 
Format  (PDF)  files.  Users  with  Acrobat 


viewers  can  display  and  print  typeset 
page  facsimiles  of  enrolled  bills. 

Seating  is  limited  to  60  people  per 
session.  Individuals  interested  in 
attending  should  contact  the  GPO's 
Office  of  Electronic  Information 
Dissemination  Services  on  202-512 
1530  or  (FAX)  202-512-1262. 

Reservations  can  also  be  made  by 
Internet  e-mail  at 

john@eids06.eids.gpo.gov.  Limited 
parking  is  available  if  arrangements  are 
made  in  advance. 
Micliael  F.  DiMario, 
Public  Printer. 

(FR  Doc.  94-29045  Filed  11-25-94;  8:45  ami 
BILUNO  COOE  1506-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Termination  of  Temporary  Deferment 
of  Activities  Relating  to  Biologies 
Submissions  and  Notice  of  New 
Mailing  Address;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  September  23,  1994  (59  FR 
48895).  The  document  announced  the 
new  address  for  submissions  and 
identified  the  exact  period  which  action 
on  pending  submissions  was 
temporarily  deferred.  The  agency  also 
announced  the  installation  of  automated 
systems  to  make  information  available 
to  the  public  and  to  help  callers  identify 
the  new  telephone  numbers  of  Center 
for  Biologies  and  Evaluation  staff 
involved  in  review  activities.  The 
document  was  published  with  a 
typographical  error.  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-2994. 

In  FR  Doc.  94-23617.  appearing  on 
page  48895.  in  the  Federal  Register  of 
September  23,  1994,  the  following 
correction  is  made: 

On  page  48895,  in  the  second  column, 
in  the  fourth  line  from  the  bottom,  the 
phone  number  "549-5656"  is  corrected 
to  read  "594-5656". 
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Dated:  November  17, 1994. 
WUliam  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-29115  Filed  11-25-94;  8:45  am) 

BILUNG  COOE  416fr-01-F 


National  Institutes  of  Health 

Meeting  of  the  National  Eye  Institute 
Board  of  Scientific  Counselors 

Pursuant  to  Pub.  L.  92^63,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Eye 
Institute  (NEI),  December  5  and  6, 1994  . 
in  the  NEI  Conference  Room,  Building 
31,  Room  6A35,  National  bistitutes  of 
Health,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  December  5  from  9  a.m.  until 
approximately  4  p.m.  for  general 
remarks  by  the  Director,  Intramural 
Research  Programs,  NEI,  on  matters 
concerning  the  intramural  programs  of 
the  NEI.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5.  U.S.C. 
end  sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public  on 
December  5  from  approximately  4  p.m. 
until  recess  and  on  December  6  from 
8:30  a.m.  until  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  projects  conducted  by  the 
Division  of  Biometry  and  Epidemiology. 
TTiese  evaluations  and  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  projects,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Consequently,  this  meeting  is 
concerned  with  matters  exempt  from 
mandatory  disclosure. 

Ms.  Lois  DeNinno,  Committee 
Management  Officer,  NEI,  EPS/350, 
Bethesda,  Maryland  20892,  (301)  496- 
5301,  will  provide  a  simimary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  DeNinno  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
hmitations  imposed  by  the  intramural 
research  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research; 
National  Institutes  of  Health) 


Dated:  November  22, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-29311  Filed  11-25-94;  8:45  am) 
BILUNG  COOE  414(MI1-M 


Social  Security  Administration 

Privacy  Act  of  1974;  Computer 
Matching  Programs  (SSA/States  SDX/ 
BENDEX  Files) 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  Computer  Matching 
Programs. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces 
computer  matching  programs  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  programs  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  The 
matching  programs  will  be  effective  as 
indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-5138,  or  writing  to  the 
Associate  Commissioner  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building,  6401  Security  Boulevard. 
Baltimore.  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shown  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100-503) 
amended  the  Privacy  Act  of  1979  (5 
U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  The  Computer 
Matching  and  Privacy  Protection 
Amendments  of  1990.  set  out  in  section 
7201  of  Pub.  L.  101-508,  fiirther 
amended  the  Privacy  Act  regarding 
protections  for  such  individuals.  The 
Privacy  Act.  as  amended,  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal, 
State,  or  local  government  records. 


Among  other  things,  it  requires  Federal 
agencies  involved  in  computer  matching 
programs  to: 

(1)  Make  written  agreements  with  the 
other  agency  or  agencies  participating  in 
the  matching  programs; 

(2)  Obtain  their  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  the 
Office  of  Management  and  Budget; 

(4)  Notify  appUcants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  sus[>ending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
these  computer  matching  programs 
comply  with  the  requirf^ments  of  the 
Privacy  Act,  as  amended. 

Dated:  November  17, 1994. 
Shirley  S.  Chater, 

Contmissioner  of  Social  Security. 

Notice  of  Computer  Matching 
Programs.  States'  Income  Eligibility 
Verification  System  Records  with  the 
Social  Security  Administration  (SSA) 

A.  Participating  Agencies 
SSA  and  the  States. 

B.  Purpose  of  the  Matching  Programs 

Section  1137  of  the  Social  Security 
Act  (the  Act)  requires  States  to  have  in 
effect  an  income  and  ehgibility 
verification  system  to  administer  certain 
State  benefit  programs  including  the 
exchange  of  information  to  verify 
eligibility  or  benefit  amounts  of  State 
beneficiaries. 

The  purpose  of  these  matching 
programs  is  to  enable  SSA  to  implement 
this  provision.  The  agreements  with  the 
States  will  describe  the  conditions 
under  which  SSA  and  the  States  agree 
to  disclose  information  to  each  other 
relating  to  the  eligibifity  for.  and 
payment  of.  Social  Security  and 
Supplemental  Security  Income  (SSI) 
benefits  and  State-administered  income, 
food  assistance,  and  medical  assistance 
programs,  described  in  section  1137  (b). 

C.  Authority  for  Conducting  the 
Matching  Programs 

Section  1137  of  the  Act  (42  U.S.C. 
1320b-7). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Programs 

States  will  submit  names  and  other 
identifying  information  of  beneficiaries/ 
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recipients  from  their  benefit  rolls.  This 
information  from  the  States  will  be 
matched  with  the  SSA  master  file  of 
Social  Security  number  holders  which 
contains  the  SSNs  and  identifying 
information  for  all  SSN  holders  and  the 
SSA  Master  Beneficiary  Record  and 
Supplemental  Security  bicome  Record 
which  contain  beneficiary  and  payment 
information. 

E.  Inclusive  Dates  of  the  Match 

The  matching  programs  shall  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  ^e  Data 
Integrity  Board,  is  sent  to  Congress  and 
the  Office  of  Management  and  Budget 
(OMB)  (nr  later  if  0MB  objects  to  some 
or  all  of  the  agreement),  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  programs  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

|FR  Doc.  94-29192  Filed  11-25-94;  8:45  am] 

BILUNO  COO€  41«&-2»-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Office  for  Women's  Services;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Committee  for  Women's 
Services  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  a  discussion  of  the  mission  of 
SAMHSA  and  its  programs  for  women, 
administrative  announcements,  and 
program  developments. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from:  Jennifer  B.  Fiedelholtz, 
Executive  Secretary,  Advisory 
Committee  for  Women's  Services,  Office 
for  Women's  Services,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  13-99,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)443-5184. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory  Committee  for 
Women's  Services. 

Meeting  Dates:  December  12  and  13, 1994. 

Pyace;  Conference  Room  I  (12/12/94)  and 
the  Potomac  Room  (12/13/94),  Parldawn 
Building,  5600  Fishers  Lane,  Rocicville, 
Maryland  20857. 

Open:  December  12. 1994,  9:00  a.m.-5:00 
p.m..  December  13, 1994, 9KX}  a.m.  until 
adjourn  noent. 


Contact:  Jennifer  B.  Fiedelholtz,  Room  13- 
99,  Parklawn  Building,  Telephone  (301)  443- 
5184. 

Dated:  November  21, 1994. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  94-29113  Filed  11-25-94;  8:45  am) 
BILLING  CODE  *H2-»-* 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-054-1 220-00;  5-021] 

Notice  of  Public  Lands  Closure; 
Wheeler  County,  Oregon 

agency:  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Prineville 
District,  Prineville,  OR. 
ACTION:  Emergency  closure  of  public 
lands;  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  posted  roads  on 
public  lands  as  legally  described  below 
are  closed  to  all  motorized  vehicle 
access  and  travel  year-long. 

In  Wheeler  County,  Oregon:  T.  9  S.,  R.  20 
E.,  Sec  32,  southeast  quarter. 

The  purpose  of  this  closure  is  to 
protect  against  adverse  impacts  upon 
soils,  fisheries  habitat,  wildlife  habitat, 
scenic  resources,  and  recreational 
opportunities.  Exception  to  this  closure 
is  for  emergency  personnel  while 
engaged  in  emergency  activities.  The 
authority  for  this  closure  is  43  CFR 
8341.2. 

This  closure  will  remain  in  effect 
until  the  area  is  evaluated  through  the 
environmental  assessment  process  and 
the  adverse  imi}acts  are  eliminated  and 
measure  are  implemented  to  prevent 
recurrence. 

SUPPLEMENTARY  INFORMATION:  Violation 
of  this  closure  order  is  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  provided  in  43  CFR  8340.0-7. 

James  L.  Hancock, 

District  Manager. 

IFR  Doc.  94-29122  Filed  11-25-94;  8:45  am) 

BILUNO  CODE  4310-33-M 

(CA-050-05-1 220-00] 

Intent  To  Prepare  an  Environmental 
Assessment  Amending  the  Areata 
Resource  Management  Plan  for  the 
Samoa  Peninsula  Management  Area 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


action:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Land  Management 
intends  to  prepare  an  environmental 
assessment  in  order  to  amend  the 
existing  Areata  Resource  Area 
Management  Plan  specifically 
addressing  the  Samoa  Dunes  parcel, 
(T.5N.,R.1W,  Sec.  31,  SVz  &  T.4N.. 
R.lW.,  Sec.6)  and  the  Manila  Dunes 
parcel,  (T.6N.,  R.lW..  parts  of  Sec.  26. 
27,  34,  and  35).  This  notice  is  being 
furnished  to  inform  the  public  of  the 
Bureau's  action  and  to  provide 
information  regarding  potential  issues 
anticipated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  J.  Roush,  Area  Manager,  at 
Bureau  of  Land  Management,  Areata 
Resource  Area,  1125  16th  Street,  Room 
219.  Areata.  CA  95521.  Telej  hone:  (707) 
822-7648. 

SUPPLEMENTARY  INfO^MATIC   :  This 
environmental  assessment  is  t)eing 
prepared  in  accordance  with  the 
requirements  set  forth  in  the  Code  of 
Federal  Regulations  (43  CFR  1610.5-5} 
to  amend  the  Areata  Resouic  e  Area 
Management  Plan. 

The  issues  and  concerns  addressed  in 
the  environmental  assessment  focus  on 
key  land  use  management  changes.  The 
changes  are  to: 

Close  the  Manila  Dunes  parcel  to  Off- 
Highway- Vehicle  use:  Close  the  Samoa 
Dunes  Parcel  nightly,  to  reduce  crime  and 
vandalism;  Prohibit  crossbow/bow  shooting 
from  both  parcels;  Conduct  native  dune  plant 
habitat  restoration  and  research. 

The  environmental  assessment  will  be 
made  available  to  the  public  for  review. 
Availability  of  the  environmental 
assessment  for  public  review  will  be 
published  in  newspapers.  There  will  be 
a  30-day  protest  period  on  the  decision 
record  which  the  public  may  respond  to 
before  the  plan  amendment  becomes 
final. 

Lynda  |.  Roush, 
Area  Manager. 
IFR  Doc.  94-29126  Filed  11-25-94;  8:45  ami 

BILUNG  CODE  4310-40-M 


[CA-020-1 040-00] 

Notice  of  Intent  To  Prepare  Land  Use 
Plan  Amendments  and  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior  Susanville  District  Office. 

California. 

ACTION:  Notice  of  Intent  to  Prepare  Land 

Use  Plan  Amendments  and 

Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  43  CFR  1601,  43 
CFR  1610,  and  40  CFR  1500-1508 
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noitice  is  hereby  given  that  the 
Su'.anville  Ehstrict  Office,  Bureau  of 
Land  Management  (BLM),  California, 
will  prepare  amendments  to  three  land 
use  plans  (LUPs)  and  prepare  an 
associated  environmental  impact 
statement  (EIS).  The  LLiPs  to'be 
amended  are  the  (1)  Cal-Neva 
Management  Framework  Plan  of  1982, 
(2)  Tuledad-Home  Camp  Management 
Framework  Plan  of  1977,  and  (3)  Alturas 
Resource  Management  Plan  of  1984.  The 
LUP  amendments  and  EIS  will  be 
published  in  a  single  document  entitled 
East  Lassen  Ecosystem  Management 
Plan  and  Environmental  Impact 
Statement  (ELEMP/EIS). 
PUBLIC  PARTICIPATION:  The  public  will  be 
provided  opportunities  to  participate 
and  comment  throughout  scoping, 
preparation,  and  review  of  the  ELEMP/ 
EIS.  Opportunities  for  public 
participation  at  a  series  of  public 
scoping  meetings  will  also  be  provided. 
Times,  dates,  and  locations  of  public 
meetings  will  be  aimounced  through  the 
news  media,  by  mail,  and  personal 
contact.  Public  meetings  are  anticipated 
to  be  held  in  Susanville,  California; 
Alturas,  California;  Sacramento, 
California;  and  Reno,  Nevada. 
FOR  FURTHER  INFORMATtOfi  OR  RELATED 
DOCUMENTS  CONTACT:  Herrick  E.  Hanks, 
District  Manager,  Attention:  East  Lassen 
Project,  Bureau  of  Land  Management. 
Susanville  District  Office,  705  Hall 
Street,  Susanville,  California  96130. 
Telephone:  (916)  257-5381. 
SUPPLEMENTARY  INFORMATION:  The  East 
lessen  area  is  located  in  the 
northwestern  Great  Basin, 
encompassing  about  1.25  million  acres 
in  portions  of  Washoe  county  in 
Nevada,  and  Lassen  and  Modoc 
counties  in  California.  The  area  contains 
many  jurisdictions,  including  lands  and 
resources  administered  by  BLM 
Susanville  and  Winnemucca  Districts, 
Modoc  National  Forest,  Sierra  Army 
Depot.  State  of  California,  Nevada 
Division  of  Wildlife,  California 
Department  of  Fish  and  Game,  and 
private  laaAa.  A  BLM  interdiscipfinary 
(ID)  team  of  specialists  has  been 
assigned  to  prepare  the  ELEMP/EIS.  The 
ID  team  anticipates  the  LUP 
amendments  to  result  in  decisions  to 
incorporate  ecosystem  management 
principles,  make  resource  allocations, 
.set  goals  and  objectives,  establish 
priorities,  establish  standards  and 
guidelines,  be  consistent  with 
Rangeland  Reform  '94  and  other 
initiatives,  and  define  future  public 
participation  processes.  The  LUP 
amendments  wilt  be  applicable  to  the 
land  and  resources  administered  by 
liLM  Susanville  District  in  the  East 


Lassen  area.  Preliminary  issues  to  be 
addressed  are  (1)  vegetation,  including 
riparian-wetland.  (2)  wild  horses  and 
burros.  (3)  fish  and  wildhfe,  (4) 
Uvestock  grazing,  (5)  recreation 
opportunities,  and  (6)  local  socio- 
economics. Preliminary  future 
management  strategies  (alternatives)  to 
be  addressed  are  (1)  Baseline/Current 
Management  (No  Action),  (2)  Custodial 
Level  Management,  (3)  Native  Species 
and  Habitat  Restoration,  and  (4) 
Featured  Animals  Management  At  this 
time  the  ID  team  does  not  anticipate 
LUP  amendments  to  address  BLM  oil 
and  gas,  cojil.  geothermal,  other  mineral 
resources,  cadastral  survey,  user  fees,  or 
realty  related  decisions  or  actions. 
Herrick  E.  Hanks, 
District  MaiHjger. 

IFR  Doc.  94-29124  Filed  11-25-94;  8:45  am) 
BM.LINQCOOE  43KM0-P 


[AZ-024-05-4210-OS;  AZA-28416] 

Realty  Action;  Recreation  and  Public 
Purposes  (RAPP)  Act  Classification; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands, 
located  near  the  Qty  of  Mesa,  Maricopa 
County.  Arizona,  have  been  examined 
and  found  suitable  for  lease  or 
conveyance  to  the  Maricopa  County 
Board  of  Supervisors  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869,  et  seq.)  for  use  as  a  model  airplane 
park. 

Gila  and  Salt  River  Meridiaji.  Arizona 

T.  1N..R.  7E.. 

Sec.  12.  NEV^Wv^.  NWV,SE''V 

Containing  approximately  80  acres. 

The  lairds  are  presently  withdrawn 
under  SO  7/30/1931  withdravdng  the 
lands  for  use  by  Salt  River  Project.  It  has 
been  determined  that  the  two  uses 
(R&PP  lease  or  conveyance  and  the 
withdrawal)  are  compatible  uses.  The 
lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  ciurent  Bureau  of  Land 
Management  land  use  planning  and 
would  be  in  the  public  interest. 

The  lease  or  conveyance  would  be 
subject  to  the  following  terms, 
conditions  and  reservations; 

1.  Provisions  of  the  Recreation  and 
Fubiic  Purposes  Act  and  all  regulations 
of  the  Secretary  of  the  Interior. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
riglit  to  prosp<x:t  for,  mine  and  remove 
the  minerals. 


3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  Those  rights  for  power  line 
purposes  granted  to  the  Bureau  of 
Reclamation  by  Righl-of-Way  PHX- 
086777. 

5.  Those  rights  for  flood  control 
purposes  granted  to  the  Maricopa 
County  Flood  Control  District  by  Right- 
of-Way  AZA-3959. 

6.  All  rights  reserved  by  SO  7/30/1931 
to  Salt  River  Project. 

For  detailed  information  concerning 
this  action,  contact  Jim  Andersen  at  the 
Phoenix  Resource  Area  Office,  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  85027.  Telephone  (602)  780- 
8090. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  ail  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  Notice,  interested 
parties  may  submit  comments  regarding 
this  proposed  lease,  conveyance  or 
elassification  of  the  lands  to  the  District 
Manager,  Phoenix  District  Office,  2015 
West  Deer  Valley  Road.  Phoenix, 
Arizona  85027. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  model 
airplane  park.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  Bureau  of  Land 
Management  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  saitability  of  the 
land  for  a  model  airplane  park.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  fi-om  the 
date  of  publication  in  the  Federal 
Register. 

Dated:  Noxumber  15, 1994. 
David  {.  Millei, 
Associate  District  Manager. 
[FR  Doc.  94-29127  Filed  11-25-94:  8:45  ami 
BtLLMO  CO06  4M«.3*-M 
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[NIM-01 0-1 430-01;  NMNM  92922] 

Recreation  and  Public  Purposes 
(R&PP)  Act  Classification;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACnON:  Notice  of  Realty  Action. 

summary:  The  following  public  lands  in 
Santa  Fe  County,  New  Mexico  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  State  of  New  Mexico,  New  Mexico 
State  Game  Commission,  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.)  The  Game  Commission 
proposes  to  sublease  the  property  to  the 
Wildlife  Center,  a  non-profit 
organization,  for  wildlife  rehabilitation 
and  public  environmental  education. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  20N.,R.  9E., 
Sec.  7,  lots  1,  2,  EV2EV2SEV«,  and  - 

NWV4NEV4SEV4; 
Sec.  8,  lots  2,  7.  and  W'/iSW'/tSWV* 
The  area  described  contains  193.82  acres  in 

Santa  Fe  County. 

The  lands  are  not  needed  for  Federal 
purposes  and  have  been  identified  for 
disposal  fi-om  Federal  ownership  by  the 
current  planning  document  (Taos 
Resource  Management  Plan). 
FOR  FURTHER  INFORMATION  CONTACT:  Chet 
Grandjean,  Bureau  of  Land 
Management,  Taos  Resource  Area,  224 
Cruz  Alta  Road,  Taos,  New  Mexico 
87571  or  at  (505) 758-8851. 
ADDRESSES:  Comments  should  be  sent  to 
District  Manager,  Bureau  of  Land 
Management,  Albuquerque  District 
Office,  435  Montano  NE,  Albuquerque, 
NM  87107. 

SUPPLEMENTARY  INFORMATION:  Lease  and/ 
or  conveyance  of  the  lands  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
appUcable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 


the  United  States  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  a  road  granted  to 
Santa  Fe  County  by  right-of-way  NMNM 
59177  and  powerline  right-of-way 
NMNM  8271  granted  to  Jemez 
Mountains  Electric  Coop. 

5.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liabihty  Act  of  1980  (CERCLA)  as 
amended,  42  U.S.C.  9601  and  all 
applicable  regulations. 

6.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  lands, 
including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

Interested  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
on  or  within  45  days  of  the  date  of 
publication  of  this  notice. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  wildlife 
rehabilitation  and  public  environmental 
education. 

Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  State  and 
Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 

Parcel  Information 


administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  wildlife  rehabilitation  and 
public  environmental  education. 

Adverse  comments  will  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  this 
classification  will  become  effective  60 
days  from  the  date  of  this  notice  in  the 
Federal  Register. 

Dated;  November  10, 1994. 
Sue  E.  Richardson, 
Acting  District  Manager. 
jFR  Doc.  94-29131  Filed  11-25-94;  8:45  am] 
BtLUNQ  CODE  4310-FB-P 


[NM-037-1430-01] 

Sale  of  Public  Land  in  Otero  County, 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  that  the 
following  described  parcels  of  public 
land  have  been  examined  and  identified 
as  suitable  for  disposal  by  sale  under 
Section  203  and  Section  209(b)  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  (90  Stat.  2740;  43 
U.S.C.  1713)  at  no  less  than  the 
appraised  fair  market  value  shown.  The 
parcels  are  isolated,  difficult  and 
uneconomical  to  manage  as  part  of  the 
public  land,  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency.  Mineral  estate 
will  be  conveyed  simultaneously  with 
each  parcel.  The  sale  is  consistent  with 
the  BLM's  planning  efforts,  and  the 
public  interest  will  be  served  by  offering 
this  land  for  sale. 

Sale  Method 

Parcels  2  and  5  will  be  offered  for  sale 
using  competitive  bidding  procedures 
(43  CFR  2711.3-1).  Parcels  1,  3.  4,  6,  7, 
8.  and  9  will  be  offered  to  the  listed 
parties  through  direct  sale  procedures 
not  less  than  60  davs  from  publication 
of  this  notice  (43  CFR  2711.3-3). 


Parcel  No. 

Serial  NM 
NM 

Legal  Description,  NMPM 

Lot 

Acreage 

Ap- 
praised 
value 

Method  of  sale 

Twnshp. 

Range 

Section 

1  

2 „ 

3 

4 „ 

5 

6 

7 

92996 
93533 
91682 
91682 
93534 
92991 
91635 

15  3., 
15  3., 
15  3., 
15  3., 
15  3., 
15  3.. 
15  3.. 

10  E.. 
10  E.. 
10  E., 
10  E.. 
10  E.. 
10  E.. 
10  E., 

34 
34 
34 
34 
34 
34 
34 

1 
2 
3 
4 
5 
6 
7 

00.58 
39.50 
00.31 
00.83 
37.85 
00.44 
01.06 

81,120 

77,220 

620 

1,660 

88,600 

250 

1.650 

Direct  sale  to  William  Danley. 

Competitive  sate. 

Direct  sate  to  C.  J.  Dugan. 

Direct  sate  to  C.  J.  Dugan. 

Competitive  sale. 

Direct  sale  to  Fred  L.  Tidwell. 

Direct  sale  to  Synergy  Gas  Corp. 
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PareetNo. 

Serial  NM 
NM 

Legat  Desaiption.  NMPM 

Lot 

Acreage 

Ap- 
praised 
vakje 

Method  of  sale 

Twnshp. 

Range 

Section 

9  "~~Z~'IZ"ZZ 

92992 
92993 

15  3.. 
15  3., 

10  E., 
10  E.. 

34 
34 

8 
9 

00.09 
00.06 

150 
120 

Direct  sate  to  3.  W.  Atkins. 
Direct  sate  to  Alexander  Moulding 
Mill  Co.,  NM. 

Sales  Procedures 

The  sale  of  parcels  2  and  5  will  be  by 
competitive  sealed  bids  followed  by  oral 
bidding.  Sealed  bids  will  be  considered 
only  if  received  in  the  Cabailo  Resource 
Area,  1800  Marquess,  Las  Cruces,  New 
Me.xico,  88005 before  1000  a.m.  on 
January  30,  1995,  the  day  of  the  sale. 
Oral  bids  will  be  accepted  commencing 
at  10:30  a.m.,  following  the  opening  of 
all  sealed  bids,  at  the  same  place  on  the 
same  sale  date.  Sealed  bids  of  less  than 
the  appraised  fair  market  value  will  be 
rejected.  The  apparent  highest  qualified 
sealed  bid  will  be  publicly  declared  by 
the  Authorized  Officer.  The  apparent 
highest  qualified  sealed  bid  will  then 
become  the  starting  point  for  the  oral 
bidding.  If  no  apparent  qualified  sealed 
bids  are  received,  the  oral  bidding  will 
start  at  the  appraised  fair  market  value. 
In  the  absence  of  oral  bids,  the  apparent 
highest  qualified  sealed  bid  will 
establish  the  sale  price  for  the  parcel.  In 
the  event  that  two  or  more  sealed  bids 
are  received  containing  valid  bids  of  the 
same  amount  for  the  same  parcel,  and 
no  higher  oral  bid  is  received  for  that 
parcel,  the  determination  of  which  is  to 
be  considered  the  highest  designated 
bid  will  be  by  supplemental  bidding.  In 
such  a  case,  the  high  bidders  will  be 
allowed  to  submit  oral  or  sealed  bids  as 
designated  by  the  Authorized  Officer. 
After  oral  bids  are  received,  the  highest 
qualifying  bid,  whether  sealed  or  oral, 
shall  be  declared  by  the  Authorized 
Officer. 

All  bidders  must  be  18  years  of  age  or 
older  and  United  States  citizens,  and 
corporations  must  be  subject  to  the  laws 
of  any  state  or  of  the  United  States. 
Apparent  high  bidders  must  submit 
proof  of  these  requirements  within  15 
days  after  the  sale  date.  Bids  must  be 
made  by  the  principal  or  his  duly 
qualified  agent.  Each  sealed  bid  must  be 
written  or  typed  and  accompanied  by 
postal  money  order,  bank  draft,  or 
cashier's  check  made  payable  to  the 
Department  of  the  Interior,  Bureau  of 
Land  Management,  for  not  less  than  10 
percent  or  more  than  30  percent  of  the 
amount  of  the  bid.  The  sealed  bid 
envelope  containing  the  bid  and  the 
required  amount  must  be  marked  in  the 
lower  left-hand  corner  as  follows: 


Pubhc  Sale  Bid  Parcel  No. 
Serial  No. 


Sale  Held  (Date)  

Each  successful  oral  bidder  will  be 
required  to  pay  not  less  than  20  percent 
of  the  amount  of  the  bid  immediately 
following  the  sale.  Pajment  must  be  by 
cash,  personal  check,  bamk  draft,  money 
order,  or  any  combination  of  these. 

Successful  bidders,  whether  such  bid 
is  oral  ot  sealed,  will  be  required  to  pay 
the  remainder  of  the  sale  price  prior  to 
expiration  of  180  days  from  the  date  of 
the  sale.  In  addition,  the  successful 
bidders  for  the  lots  offered  by 
competitive  sale  will  be  reqtiired  to 
submit  a  $50.00  filing  fee  and 
application  to  purchase  the  mineral 
interests.  Failure  to  submit  the  full  sale 
price  v\rithin  the  above  specified  time 
limit  will  result  in  cancellation  of  the 
sale  of  the  specific  parcel,  and  the 
deposit  will  be  forfeited  and  disposed  as 
other  receipts  of  sale. 

All  sealed  bids  will  be  either 
returned,  accepted,  or  rejected  within  30 
days  of  the  sale  date.  Competitive  sale 
parcels  not  sold  on  the  day  of  the  sale 
will  be  reoffered  for  sale  every  first 
Tuesday  of  each  month,  same  time  and 
place,  by  the  same  sale  procedures 
described  above  until  sold  ot  imtil  April 
28,  1995.  at  close  of  business. 

On  parcels  1.  3,  4,  6.  7.  8,  and  9: 
should  any  of  the  listed  parties  decline 
to  purchase  an  offered  parcel  within  the 
time  allotted,  the  unsold  parcel  will 
then  be  reoffered  by  open  competitive 
bidding  procedures  described  above, 
every  first  Tuesday  of  each  month,  same 
time  and  place,  until  sold  or  until  April 
28, 1995,  at  the  close  of  business. 

In  the  event  that  the  Authorized 
Officer  rejects  the  highest  qualified  bid 
for  any  of  the  above  parcels,  or  releases 
the  bidder  from  it,  the  Authorized 
Officer  shall  determine  whether  the 
public  land  shall  be  withdrawn  from  the 
market  or  reoffered. 

Terms  and  Conditions 

Terms  and  conditions  applicable  to 
the  sale  are: 

1.  The  patents,  when  and  if  issued, 
will  contain  a  reservation  to  the  United 
States  for  ditches  and  canals. 

2.  On  parcels  1  and  2  the  land  vriU  be 
subject  to  a  30-foot  easement  on  the 


north  end  of  tho  parce 


3.  On  parcels  5,  6.  7,  and  8.  land  will 
be  subject  to  the  highway  right-of-way. 

4.  Parcel  5  is  subject  to  ROW 
NMLC066065  for  Plains  Electric. 

5.  On  Parcel  5,  the  land  will  be 
subject  to  a  15-fbot  easement  on  the 
south  end  of  the  parcel. 

DATES:  For  a  period  of  45  days, 
interested  parties  may  submit  comments 
regarding  the  proposed  action  to  the 
Cabailo  Resource  Area  Manager  by 
January- 12, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management. 
Cabailo  Resource  Area,  1800  Marquess, 
Las  Cruces,  New  Mexico,  88005. 

FOR  FURTHER  INFORMATION:  Additional 
information  concerning  the  land,  terms 
and  conditions  of  sale,  and  bidding 
instructions  may  be  obtained  from  the 
Cabailo  Resource  Area  Office  at  the 
above  address.  Telephone  calls  may  be 
directed  to  Bemie  Creager  (505)  525- 
4325  or  Lorraiive  Salas  (505)  525-4388. 

SUPPLEMENTARY  INFORMATION:  Comments 
must  reference  specific  parcel  numbers. 
Adverse  comments  received  on  specific 
parcels  will  not  affect  the  sale  of  any 
other  parcel.  Objections  vdll  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Upon  publication  in  the  Federal 
Register,  the  lands  described  above  Mill 
be  segregated  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  of 
this  Notice  of  Realty  Action  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  of 
publication,  whiche\'er  occurs  first. 

The  BLM  may  accept  or  reject  any 
offer  to  purchase  or  withdraw  any  tract 
from  sale  if  the  Authorized  Officer 
determines  that  consiumnation  of  the 
sale  would  not  be  fully  consistent  with 
the  FLPMA  or  another  applicable  law. 
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Dated:  November  14, 1994. 
Richard  T.  Watts, 
Acting  District  Manager. 
IFR  Doc.  94-29125  Filed  11-25-94;  8:45  am] 
BIUMQ  COOC  4310-FB-M 


[OR-094-6334-04:  GP5-037] 

Proposed  Establishment  of 
Supplementary  Rules;  Lane  County, 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  proposed 

establishment  of  supplementary  rules. 

SUMMARY:  The  Eugene  District,  Bureau 
of  Land  Management,  proposes  to 
establish  supplementary  rules  for  use  of 
those  public  lands  included  in  the  West 
Eugene  Wetlands  Project  in  the  Coast 
Range  Resource  Area,  Eugene  District, 
Lane  County,  Oregon.  These 
supplementary  rules  are  being  proposed 
to  provide  for  pubUc  safety  and  to 
protect  the  natural  resources  of  the 
project  area.  These  rules  would  be 
consistent  with  the  City  of  Eugene 
regulations  covering  those  project  lands 
within  the  City  of  Eugene. 
ADDRESSES:  Comments  should  be  sent  to 
Wayne  Elliott,  Coast  Range  Area 
Manager,  Eugene  District  Office,  P.O. 
Box  10226,  Eugene,  Oregon  97440- 
2226. 

FOR  FURTHER  INFORMATION  CONTACT:  Jock 
Beall,  503-683-6993. 
SUPPLEMENTARY  INFORMATION:  Authority 
for  the  establishment  of  these 
supplemental  rules  is  contained  in  43 
CFR  8365.1-6.  A  map  showing  the 
location  of  the  lands  subject  to  the 
proposed  supplementary  rules  is 
available  in  the  Eugene  District  Office. 
The  proposed  supplementary  rules 
would  apply  to  those  lands  already 
acquired  and  to  lands  that  will  be 
acquired  as  part  of  the  West  Eugene 
Wetlands  Project.  These  supplementary 
rules  will  be  subject  to  review  and  will 
be  revised,  if  appropriate,  to  further  the 
goals  of  providing  for  public  safety  and 
protecting  natural  resources. 
DATES:  Comments  must  be  received  by 
December  28, 1994. 

For  the  reasons  set  forth  in  the 
preamble,  the  Eugene  District,  Bureau  of 
Land  Management,  proposes  to  establish 
the  following  supplementary  rules  for 
the  West  Eugene  Wetlands  Project: 

1.  Use  or  operation  of  motor  vehicles 
is  prohibited  except  on  those  roads  and 
parking  areas  specifically  designated  for 
motor  vehicle  use.  Non-street  legal 
motor  vehicles  are  prohibited  at  all 
times.  Motor  vehicles  being  used  by 
duly  authorized  emergency  response 


personnel,  including  pobce,  ambulance 
and  fire  suppression,  as  well  as  BLM 
vehicles  engaged  in  official  duties  and 
other  vehicles  authorized  by  BLM,  are 
excepted. 

2.  Possession,  use  and/or  discharge  of 
any  weapons  is  prohibited,  except  that 
hunting  on  the  Project  lands  outside  the 
city  limits  of  Eugene  is  permissible  in 
accordance  with  federal  and  state  laws. 

3.  Use  and/or  occupancy  (including 
leaving  personal  property  unattended)  is 
prohibited  between  one  half  hour  after 
sunset  to  one-half  hour  before  sunrise 
without  the  written  permission  of  the 
authorized  officer. 

4.  The  collection,  disturbance  or 
possession  of  any  natural  resource  is 
prohibited  without  the  written 
permission  of  the  authorized  officer. 

5.  The  possession  or  discharge  of 
fireworks  is  prohibited. 

6.  Campfires  or  other  open  flame  fires 
are  prohibited  without  the  written 
permission  of  the  authorized  officer. 

7.  No  person  shall,  unless  otherwise 
authorized,  bring  any  animal  onto  the 
public  lands  unless  such  animal  is  on  a 
leash  not  longer  than  six  feet  and 
secured  to  a  fixed  object  or  under 
control  of  a  person,  or  is  otherwise 
physically  restricted  at  all  times.  This 
restriction  does  not  apply  to  legal 
hunting  activities  with  dogs  outside  the 
City  of  Eugene. 

8.  Bicycle  travel  and  equestrian  travel 
is  limited  to  designated  routes  and 
areas,  except  as  otherwise  permitted  in 
writing  by  the  authorized  officer. 

9.  The  possession  or  consumption  of 
alcoholic  beverages  is  prohibited. 

10.  Hiking  and  foot  traffic  may  be 
limited  or  closed  by  the  authorized 
officer  in  designated  areas  to  protect 
natural  resources. 

11.  Littering  and  the  disposal  of  any 
commercial,  industrial  or  household 
waste  is  prohibited. 

12.  Audio  devices  creating 
unreasonable  noise  and  disturbance  are 
prohibited  without  the  written 
permission  of  the  authorized  officer. 

13.  Smoking  may  be  prohibited  by  the 
authorized  officer  when  necessary  to 
protect  natural  resources  and  adjacent 
landowrners. 

Date  of  Issue:  November  18, 1994. 
|udy  Ellen  Nelson, 
District  Manager. 

[FR  Doc.  94-29229  Filed  11-25-94;  8:45  am] 
BILLING  COOE  4310-33-P 

pO-942-05-1 420-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 


Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  November  17, 1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  fixed  and 
limiting  boundary  in  section  34  (north 
of  the  Snake  River),  Township  5  North, 
Range  39  East,  Boise  Meridian,  Idaho, 
Group  No.  907,  was  accepted  Novembpr 
14, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  November  17. 1994. 
Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
jFR  Doc.  94-29128  Filed  11-25-94;  8:45  am] 

BILLING  CODE  4310-GG-M 

[CO-930-1 430-01;  COC-576051 

Proposed  Withdrawal;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  6,125  acres  of 
National  Forest  System  lands  for  10 
years  to  protect  management 
alternatives  in  the  San  Juan  National 
Forest.  This  notice  closes  these  lands  to 
location  and  entry  under  the  mining 
laws  for  up  to  two  years.  The  lands 
remain  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  February  27,  1995. 
ADDRESSES:  Comments  should  be  sent  to 
the  Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
November  3, 1994,  the  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2): 

San  luan  National  Forest 

New  Mexico  Principal  Meridian 

T.  39N.,R.  low.. 

Sec.  6: 
T.  39N..  R.  11  W., 

Sees.  1,  2.  and  11; 
T.  40N.,R.  lOVV., 
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Sees,  19,  30,  and  31; 
T.  40N..  R.  22W., 

Sees,  13, 14.  23,  24.  25,  26,  35,  and  36. 

The  areas  described,  excluding  all  patented 
lands  within  the  listed  sections,  aggregate 
approximately  6,125  acres  of  National  Forest 
System  lands  in  Dolores  County. 

The  purpose  of  this  withdrawal  is  to 
allow  the  Forest  Service  to  maintain 
administrative  alternatives  to 
management  of  the  land  while 
completing  various  reports  relative  to 
the  resources  on  the  land. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  action.  Prior  to  final 
action  on  this  withdrawal,  a  public 
meeting  will  be  scheduled.  Notice  of  the 
meeting  will  be  published  in  the 
Federal  Register. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2310. 

For  a  period  of  two  years  fi-om  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  Durkig  this  period  the 
Forest  Service  will  continue  to  manage 
these  lands. 
Jenny  Saunders, 

Acting  Chief.  Branch  of  Reahy  Programs. 
IFR  Doc.  94-29129  Filed  11-25-94;  8:45  am] 
BILUNG  CODE  431(KIB-P 

[NM-932-1 430-01;  NMNM  0437684] 

Notice  of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  proposes 
that  a  3,710.00-acre  withdrawal  for  the 
McGaffey  Recreation  Area  in  the  Cibola 
National  Forest  continue  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  mining,  but  have  been 
and  will  remain  open  to  mineral  leasing. 
DATES:  Comments  should  be  received  by 
February  27, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office.  P.O.  Box  27115,  Santa  Fe,  New 
Mexico  87502,  505-438-7502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa,  BLM  New  Mexico 
State  Office,  505-438-7597. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Department  of 
Agriculture,  Forest  Service,  proposes 


that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  3350,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  U.S.C.  1714  (1988).  The  lands  are 
described  as  follows: 

New  Mexico  Principal  Meridian 

Cibola  National  Forest 

T.  13N.,R.  16W.. 
Sec.  2,  SW'A; 
Sec.  3,  WV2,  NV2SEV4,  SW'ASE'A,  and 

W'/iSEV«SEV4; 
Sec.  4,  NV2  and  SEV4; 
Sec.  9.  EV2NE'A  and  EVzSW'ANE'A; 
Sec.  10.  SWV4NWV4,  WV2SWV4,  and 

EV2SEV4; 
Sec.  11.WV2; 
Sec.  14,  N'/^NEV4NWV4; 
Sec.  15.  NV2NV2NEV4. 
T.  14N.,R.  16W.. 
Sec.  20,  SE'/4; 
Sec.  28.  EV2,  NVVV4,  NV2NV2SWV4, 

SWV4N\VV4SWV4,  and  W'/zSW'ASW'/.: 
Sec.  29,  EV2; 
Sec.  32.  NEV4; 
Sec.  33.  NEV4NEV4.  EV2NVVV4NEV4. 

NWV4NWV4,  SV2NV2,  and  SV2; 
Sec.  34,  SVVV4. 

The  areas  described  aggregate  3.710.00 
acres  in  McKinley  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  McGaffey  Recreation  Area  in 
the  Cibola  National  Forest.  The 
withdrawal  segregates  the  lands  from 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  of  the  witiidrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  Vkriting  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued, 
and  if  so,  for  how  long. 

The  final  determination  on  the 
continuation  of  the  withdrawal  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  final  determination  is  made.  ■ 

Dated:  November  17. 1994. 
Gilbert  J.  Lucero, 

Acting  State  Director. 

IFR  Doc.  94-29130  Filed  11-25-94;  8:45  am] 

BtLUNG  CODE  4310-FB-M 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Draft 
Environmental  Assessment  for  the 
Issuance  of  a  Special  Use  Permit  to  the 
Government  of  Guam  for  the  Proposed 
Ritidian  Point  Territorial  Park,  Guam 
National  Wildlife  Refuge,  Dededo, 
Guam 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  the  draft  Environmental 
Assessment  (EA)  for  the  issuance  of  a 
Special  Use  Permit  to  the  Government 
of  Guam  for  the  proposed  Ritidian  Point 
Territorial  Park  on  tiie  Guam  National 
Wildlife  Refuge,  Dededo,  Guam  is 
available  for  public  review. 
WRrrTEN  COMMENTS  INFORMATION: 
Interested  agencies,  organizations,  and 
individuals  are  encouraged  to  provide 
written  comments  to  the  Fish  and 
Wildlife  Service  within  30  days  after 
publication  of  this  Notice.  Address 
comments  to  the  Refuge  Manager  as 
shown  below: 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Wolcott,  Refuge  Manager.  Guam 
National  Wildlife  Refuge,  P.O.  Box  8134 
MOU-3,  Dededo,  Guam  96912,  (671) 
355-5096. 

Individuals  wishing  copies  of  this 
draft  EA  for  review  should  immediately 
contact  the  above  named  individual. 
SUPPLEMENTAL  INFORMATION:  Field 
Super\'isor,  Jerry  Leinecke.  Hawaiian 
and  Pacific  Islands  NWR  Complex,  is 
the  primary  author  of  this  docimient. 
The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  has  prepared 
a  draft  EA  on  its  proposal  to  issue  a 
Special  Use  Permit  to  the  Government 
of  Guam  for  the  proposed  Ritidian  Point 
Territorial  Park  within  the  Guam 
National  Wildlife  Refuge. 

The  Government  of  Guam  proposes  to 
establish  and  operate  the  Ritidian  Point 
Territorial  Park  (RP7P)  within  an 
approximate  20.24  ha  (50  acres)  site  of 
the  Ritidian  Point  Unit  of  the  Guam 
National  Wildlife  Reftige  (NWR).  The 
RPTP  would  be  operated  by  the  Guam 
Department  of  Parks  and  Recreation 
with  the  biological  support  of  the  Guam 
Department  of  Agriculture,  Division  of 
Aquatic  and  Wildlife  Resources,  in 
coordination  with  the  U.S.  Fish  and 
Wildlife  Service  (Service).  The  proposed 
RPTP  would  provide  the  public  with 
natural  history  educational  and 
recreational  opportimities  within  the 
setting  of  the  Ritidian  Point  Unit  of  the 
Guam  NWR.  The  proposed  RPTP  would 
be  managed  to  be  compatible  with  the 
purposes  for  which  the  Guam  NWR  was 
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established  and  in  acconlaBce  wrdt  a 
Special  Use  Permit  issued  by  the 
Service  to  the  Government  of  Guam  for 
the  use  of  the  approxinwte  20:24  ha  site 
within  the  Ritidian  Point  Unit. 

The  proposed  action  is  anticipated  to 
have  only  minimal  direct,  indirect,  and 
cumulative  effects  on  the  hinnan 
environment.  The  establishment, 
operatioa  and  mainteoanca  oi  the  park 
will  occur  on  a  site  that  has  been 
previously  dlstuibsd  by  construction  of 
fields,  pavilions,  shelters  and  Navy 
biiildings  and  by  the  past  use  of  thie  area 
for  recreational  purposes  by  the  Navy. 

The  major  alternatives  under 
consideration  that  were  analyzed  and 
evaluated  during  planning  are:  (A) 
Preferred  .alternative,  estalslishment  of 
the  proposed  RPTP  on  an  approximate 
20.24  ha  (50  acre)  site  within  the 
Ritidian  Point  Unit  by  the  Guam 
Department  of  Parks  and  Recreation; 
(Alternative  2)  establishment  of  a 
Territorial  Park  at  Tarague  Basin,  South 
Finegayan,  FaJcona  Beach,  or  the  Anao 
Conservation  Area  at  the  present  Ume; 
(Alternative  3)  est^lishment  of  a  public 
use  area  at  the  Ritidian  Point  Unit  by 
the  Service;  (Alternative  4]  which  is  the 
No  Action  alternative. 

Staffs  of  the  Government  of  Guam,^ 
Department  of  Parks  and  Recreation  and 
the  U.S.  Fish  and  Wildlife  Service 
jointly  cooperated  to  plan,  prepare  and 
evaluate  the  proposals  and  prepare  this 
draft  EA.  Detailed  information 
concerning  consultatioa  and 
coordination  is  contained  in  Section  VII 
of  the  draft.  EA. 

All  agencies  and  individuals  are 
urged  to  provide  comments  and 
suggestions  for  improving  this  EA  as 
soon  as  possible.  All  comments  received 
during  the  designated  comment  period 
will  be  considered  in  preparation  of  the 
final  EA  for  this  proposed  action. 

Dated:  October  31. 1994. 

TlioiiMa  Dwycr. 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

(FR  Doc.  94-29228  Filed  lT-25-94;  »45  am] 

BILUNO  COOE  4310-S5-M 


INTERSTATE  COMMERCE 
COMMISSION 

Notic«  of  Establishment  of  National 
Grain  Car  Council  and  Request  (or 
Suggestion  of  Candidates  for 
Memt)ershjp 

AGENCY:  Interstate  Commerce 
Commission. 

ACnON:  Notice  of  EstabHshment  of 
Federal  Advisory  Committee. 


SUtmMRT:  As  required  by  Section  9(a)f2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.,  the  ICC  herefey 
gives  notice  that  it  has  obtained 
approval  from  the  CWfice  of  Mianagem«it 
and  ft^get  (OMB)  to  establish  a 
National  Grain  Car  Coimcil  (NGCOto 
assist  the  Commission  in  fulfilling  its 
obligations  to  oversee  the  railroad 
industry's  furnishing  of  safe  and 
adequate  car  service  for  the 
transportation  of  grain  imder  reasonable 
rules  and  practices,  49^  U.S.C.  10321  and 
11121(a).  The  ICC  is  also  requesting 
suggestions  for  candidates  for 
membership  on  the  NGCC. 
DATES:  Suggestions  of  candidates  for 
membership  on  the  NGCC  are  due  on 
December  19, 1994. 
ADDRESSES:  Send  suggestions  aod 
supporting  information  (referring  to  the 
National  Grain  Car  Council)  to:  Richard 
S.  Fitzsiinmons,  Designated  Federal 
Official — National  Grain  Car  Council'. 
Interstate  Commerce  Commission.  1201 
Constitution  Avenue.  N.W..  Room  3130. 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Fitzsimmons.  Telephone: 
(202)  927-5340.  TDD  for  the  hearing 
impaired:  (202)  927-5721. 
SUPP1.EMEWTARY  INFOWMATWN:  The 
Commission  has  traditionally  played  an 
integral  role  in  attempting  to  balance  the 
needs  of  rail  carriers  and  grain  shippers. 
The  regulatory  reforms  of  the  Staggers 
Rail  Act  of  1980  encourage  market- 
based  private  solutions  to  such  disputes, 
with  resort  to  the  Commission  only 
when  the  free  market  has  not 
success&illy  resolved  a  problem.  It  has 
become  apparent  to  the  Commission 
that  those  involved  in  the  shipment  of 
grain  by  railroad  face  recurring 
equipment  shortages,  and  the  current 
mechanisms  available  for  addressing 
these  problems  are  inadequate 
piecemeal  measures,  subject  to  time- 
consuming  and  expensive  litigation. 

The  Commission  attempted  to 
encourage  discussion  bet\veen  large  and 
small  railroads,  grain  shippers,  car 
manufacturers,  and  others  by  hosting  a 
conference  in  April  1994.  See  the  Report 
on  the  National  Grain  Car  Supply 
Conference,  Ex  Parte  No.  519 
(Commissioner  Simmons  August  1994) 
[Report).  Despite  an  airing  of  competing 
positions,  the  parties  failed  to  reach  any 
consensus  solutions  concerning  the 
problems  facing  shippers  of  grain.  The 
Report  suggested  the  formation  of  an 
NGCC,  consisting  of  representatives  of 
railroads,  shippers,  and  manufacturers, 
to  give  these  diverse  groups  an  ongoing 
mechanism  for  discussion  in  a  forum 
that  is  not  currently  available.  Particular 
areas  of  discussion  fortheNCCG 


include  identification  of  areas  where  car 
shortages  might  occur,  new 
technological  developments,  grain 
export  policies,  new  rail  car  purchases, 
and  continuing  advice  to  the 
Commission. 

The  NGCC  will  meet  at  least  onee-a 
year,  with  such  meetings  of 
subcommittees  or  study  groups  as  the 
NGCC  deems  necessary.  We  anticipate 
that  the  NGCC  will  meet  in  early  T995. 
No  honoraria,  salaries,  or  travel  and  per 
diem  is  available  to  m«nbers  of  flhe 
NGCC;  however,  reimbursement  fbr 
travel  expenses  may  be  sought  from  the 
Commission  in  cases  of  hardship. 

Suggestions  for  candidates  for 
membership  on  the  NGCC  should  be 
submitted  to  the  Commission  within  20 
days.  The  NGCC  will  be  balanced  and; 
representative  of  all  interested  and 
affected  parties,  and  consist  of  10 
representatives  of  Class  I  railroads,  5 
representatives  of  Class  H  and  Class  III; 
railroads,  5  representatives  of  grain 
shippers  and  receivers,  and  5 
representatives  of  private  ear  owners 
and  car  manufacturers.  The  Vice- 
Chairman  of  the  ICC  will  serve  as  anex- 
officio  member  of  the  NGCC. 

Chairman  McDonald  has  appointed 
Richard  S.  Fitzsimmons,  Director  of  the 
Commission's  Office  of  Congressional 
and  Public  Affairs,  to  serve  as  the 
Designated  Federal  Official— the 
agency's  liaison  to  the  NGCC. 

Suggestions  for  members  of  the  NGCC 
should  be  submitted  in  letter  form, 
identifying  the  name  of  the  candidate; 
evidence  of  the  interests  the  candidate 
will  represent;  and  a  representation  that 
the  candidate  is  willing  to  serve  a  two- 
year  term  as  a  member  of  the  NGCC. 

Copies  of  the  Charter  of  the  NGCC 
may  be  obtained  from  the  Office  of  the 
Secretary,  Room  22 IS,  Interstate 
Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  927-7428  (Assistance  fior  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721. )• 

Decided:  November  2T,  1994. 

By  the  Commission,  Chairman  GailC. 
McDonald. 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  9+-29201  Filed  11-25-94;  8;45  amj, 
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[Finance  Docket  No.  32610] 

Norfolk  and  Western  Railway 
Company— Trackage  Rights 
Exemption— Consolidated  Rail 
Corporation 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  Norfolk  and  Western 
Railway  Company  (N&W)  between 
milepost  363.0  at  Warsaw  and  milepost 
319.2  at  Fort  Wayne,  a  distance  of 
approximately  43.8  miles  in  Allen, 
Kosciusko,  and  Whitley  Counties,  IN. 
The  transaction  was  to  have  been 
consummated  on  November  23, 1994. 

The  transaction  is  intended  to 
alleviate  the  congestion  on  N&W's  own 
route  between  Fort  Wayne  and  Chicago, 
IL,  by  giving  it  an  immediate,  alternative 
routing.  The  trackage  rights  are 
temporary  and  are  to  be  used  in 
connection  with  a  line  between 
ToUeston,  IL,  and  Warsaw  that  N&W 
previously  piuxhased  from  Conrail. 
N&W  will  purchase  the  Warsaw-Fort 
Wayne  line  fr^m  Conrail  on  or  before 
January  10,  1996. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trac^ge  rights  will  be 
protected  under  Norfblk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  reopen  will  not 
stay  the  exemption's  effectiveness.  An 
original  and  10  copies  of  all  pleadings, 
referring  to  Finance  Docket  No.  32610, 
must  be  filed  with  the  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Robert  J.  Cooney.  3  Commercial  Place. 
Norfolk,  VA  23510-2191. 

Decided:  November  18. 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams 
Secretary 
IFR  Doc.  94-29202  Filed  11-25-94:  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Modification  of  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  modification  to 
the  consent  decree  in  United  States  v. 
Accurate  Partitions  Corp.,  et  al.,  Civil 
Action  No.  S91-00646M,  was  lodged  on 
October  19, 1994  with  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana.  The  Accurate  Partitions 
decree,  which  was  entered  by  the  Court 
on  February  27, 1992.  resolves  the 
United  States'  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA")  against  the  Settling 
Defendants  and  the  Settling  De  Minimis 
Defendants  for  environmental 
contamination  at  the  Fisher-Calo 
Superfund  Site  in  LaPorte  County, 
•Indiana  ("Fisher-Calo  Site"). 

The  proposed  modification  to  the 
Accurate  Partitions  decree  adds  Lincoln 
Foodservice  Products,  Inc.  ("Lincoln") 
and  Amphenol  Corporation 
("Amphenol")  as  Settling  De  Minimis 
Defendants  to  the  decree.  The  United 
States  filed  its  First  Amended 
Complaint  in  this  case  on  October  19, 
1994,  adding  Lincoln  and  Amphenol  as 
defendants  in  this  action.  When  this 
action  was  commenced,  Lincoln  and 
Amphenol  were  not  named  as 
defendants  in  the  United  States' 
complaint,  nor  were  they  included  as 
Settling  De  Minimis  Defendants  in 
Appendix  5  of  the  consent  decree. 
Nevertheless,  these  two  companies  paid 
their  allocable  shares  of  response  costs 
to  the  Settling  Defendants  pursuant  to 
Section  XXVII  of  the  consent  decree,  as 
if  they  had  signed  the  decree.  This 
proposed  modification  to  the  decree 
would  add  Lincoln  and  Amphenol  to 
Appendix  5  of  the  decree  as  Settling  De 
Minimis  Defendants,  if  the  following 
condition  is  satisfied:  that  the  Settling 
Defendants  pay  to  the  United  States  the 
sum  of  $25,000  of  the  $115,262  total 
amount  that  Lincoln  and  Amphenol 
previously  paid  to  the  Settling 
Defendants  pursuant  to  Section  XXVII 
of  the  consent  decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
modification  to  the  Accurate  Partitions 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 


Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Accurate  Partitions  Corp.,  et  al.,  (N.D. 
Ind.)  and  DOJ  Ref  No.  90-11-2-549. 
The  proposed  modification  to  the 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Northern 
District  of  hidiana,  301  Federal 
Building.  204  South  Main  Street,  South 
Bend.  Indiana  46601;  the  Region  V 
office  of  U.S.  EPA,  77  West  Jackson 
Blvd.,  Chicago.  Illinois  60604-3590;  and 
at  the  Consent  Decree  Library.  1120  G 
St..  NW.,  4th  Floor,  Washington,  DC 
20004,  (202)  624-0892.  Copies  of  the 
proposed  modification  to  the  Accurate 
Partitions  consent  decree  may  be 
obtained  in  person  or  by  mail  frcm  the 
Consent  Decree  Library.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $.75  (25  cents  per  page 
reproduction  costs)  payable  to  "Consent 
Decree  Library." 
Joel  M.  Gross, 

Acting  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  94-29230  Filed  11-25-94;  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  38  Fed.  Reg.  19029,  notice 
is  hereby  given  that  on  November  14, 
1994,  a  proposed  consent  decree  in 
United  States  v.  Federal  Pacific  Electric 
Company,  Inc.  et  al..  Civil  Action  No. 
92-11924T,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts.  The  proposed  consent 
decree  requires  defendants  Harold 
Friedland.  Leonard  Friedland,  and  Jack 
Friedland,  and  the  Friedland  Brothers 
Enterprises  Inc.  (collectively  "the 
Friedlands"),  under  certain  conditions, 
to  reimburse  the  United  States  and  the 
Commonwealth  of  Massachusetts  for 
$38,500,000  in  past  and  future  response 
costs  incurred  and  to  be  incurred  for 
response  actions  in  connection  with  the 
Norwood  PCB  Superfund  Site  in 
Norwood,  Massachusetts,  and  to  pay 
$1,500,000  in  civil  penalties  and 
punitive  damages  for  failure  to  comply 
with  a  Unilateral  Administrative  Order 
issued  in  August  1990  to  perform  the 
remedy  set  forth  in  the  Record  of 
Decision  for  the  Site.  The  $40,000,000 
total  judgment  amount  is  partially 
payable  from  the  proceeds  of  claims  the 
Friedlands  have  against  Cooper 
Industries,  Inc.,  Comell-Dubilier 
Electronics,  Inc.,  and  Federal  Pacific 
Electric  Company,  Inc.  for 
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indemnification  under  the  terms  of  a 
lease  agreement.  The  proposed  consent 
decree  also  guarantees  recovery  of  $7 
million  from  the  Friedlands. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  2053G,  and  should 
refer  to  United  States  v.  Federal  Pacific 
Electric  Company,  Inc.  etal..  Civil 
Action  No.  92-11924T,  D.;.  Ref  90-Tl- 
2-372A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of 
Massachusetts,  J.W.  McCormack  Post 
Office  and  Courthouse,  Boston, 
Massachusetts,  02109,  and  at  Region  I, 
Office  of  the  Environmental  Protection 
Agency,  One  Congress  Street,  Boston, 
Massachusetts,  02203  and  at  the 
Consent  Decree  Library,  T120  G  Street. 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $15.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Saturai  Resources 
Division. 

|FR  Doc.  94-29231  Filed  tl-25-9-«;  8:45  ami 
BILUMG  CODE  MIO-Ot-M 


Notice  of  Lodging  of  Partial  Consent 
Decree  Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Ohio  Power 
Company,  Civil  Action  No.  5:94-CV- 
100,  was  lodged  on  November  15,  T994 
with  the  United  States  District  Court  for 
the  Northern  District  of  West  Virginia. 
The  proposed  partial  consent  resolves 
the  injunctive  rehef  portion  of  this  case 
brought  under  the  Clean  Air  Act  against 
Ohio  Power  Company,  the  owner  and 
operator  of  an  electrical  generation 
facility,  known  as  the  Kammer  Power 
Plant,  located  near  Moundsville,  West 
Virginia,  and  reserves  the  United  States' 
claims  for  civil  penalties.  The  pniposed 
partial  consent  was  lodged 
simultaneously  with  the  filing  of  a 
complaint,  which  alleges  sulfur  dioxide 
emissions  in  excess  of  the  limitation 


imposed  under  the  fisderally'-enforceable 
West  Virginia  State  Implementation 
Plan,  and  seeks  civil  penalties  and 
injunctive  relief.  The  proposed  partial 
consent  decree  requires  Ohio  Power 
Company  to  achieve  compliance  with 
the  West  Virginia  State  Implementation 
Plan  by  September  1, 1995.  U  also 
contains  interim  emission  limits. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (.30)  days 
from  the  date  of  this  pubUcatioa, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  2C530.  and 
should  refer  to  United  States  v.  Ohio 
Power  Company,  DOJ  Ref.  90-5-2-1- 
1958. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
West  Virginia,'ll25-1141  Chapline 
Street,  Room  238,  Wheeling,  W.  VA 
26003;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  941 
Chestnut  Street,  Philadelphia,  PA 
19107;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington.  DC  20005.  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW..  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $8.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  a ndWatumf  Resources 
Division: 

(PR  Doc.  94-29232  Filed  11-25-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admirtistration 

[TA-W-29,9351 

American  Microsystems,  Inc.,  Testing 
Division,  Pocatello,  Idaho;  Notice  of 
Revised  Determination  on  Reopening 

On  November  9, 1994,  the 
Department,  at  the  request  of  the 
company  reopened  its  investigation  for 
the  workers  and  former  workers  of  the 
subject  firm  in  Pocatello,  Idaho.  The 
initial  investigation  resulted  in  a 
negative  determination  July  7, 1994 
because  the  workers  who  produce 
semiconductors  did  not  meet  the 


decreased  sales  or  production  criterion 
of  the  Trade  Act.  The  negative 
determination  was  published  in  the 
Federal  Register  on  July  26, 1994  (59  FR 
37996). 

Findings  on  reopening  show  that  an 
appropriate  subdivision  of  the  subject 
firm  was  adversely  affected  by  increased 
imports.  The  Testing  Division  has 
decreased  production  and  employment 
in  1994.  Other  findings  show  that  the 
testing  operation  is  gradually  being 
transferred  offshore  and  the  tested 
products  (chips  and  wafers)  are 
imported  back  to  the  company.  The 
shutdown  process  is  expected  to  be 
completed  by  March  1995. 

Conclusion 

After  careful  consideration  of  the  new/ 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  chips  and  wafers  tested  by  the 
Testing  Division  of  American 
Microsystems,  Inc.,  contributed 
importantly  to  the  decUne  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  Testing 
Division  of  the  subject  facility.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determinatiqpc 

All  workers  and  former  workers  of  the 
Testing  Division  of  American  Microsystems, 
Inc.,  Pocatello,  Idaho  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  23.  1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  .^ct  of  1974. 

Signed  at  Washington.  DC,  this  I4th  day  of 
November  1994. 
Victor  y.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Senices,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-29223  Filed  11-25-94;  8:4«  ami 
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[TA-W-ao.lOS  and  TA-W-30,10q 

Champion  Parts  Northeast  Division, 
Beech  Creek,  PA  and  Lock  Haven,  PA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  October  3, 
1994.  with  support  from  the 
Pennsylvania  State  Legislature,  the 
workers-  requested  administrative- 
reconsideration  of  the  subject  petiden 
for  trade  adjustment  assistance,  TAA. 
The  denial  notice  was  issued  on 
September  13,  1994  and  published  in 
the  Federal  Register  on  October  4. 1994 
(59  FR  50628). 


Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produce  rebuilt  auto  parts.  The 
Beech  Creek  plant  produces 
waterpumps,  starters,  clutches  and 
alternators  while  the  Lock  Haven  plant 
produces  carburetors. 

Its  claimed  that  the  company  has  lost 
market  share  because  competitors  are 
either  importing  components  or 
importing  the  final  product. 

Investigation  findings  show  that  the 
decreased  sales  or  production  criterion 
and  the  "contributed  importantly"  test 
of  the  Group  Eligibility  Requirements  of 
the  Trade  Act  have  not  been  met.  The 
findings  show  that  sales  at  the  subject 
firm  increased  in  1993  compared  to 
1992  and  in  the  first  six  months  of  1994 
compared  to  the  same  period  of  1993. 
Other  findings  show  that  the  layoffs  are 
the  result  of  a  corporate  decision  to 
consolidate  their  operations  by  shifting 
production  to  other  domestic  facilities. 
A  domestic  transfer  of  production 


Ti 


would  not  form  a  basis  for  a  worker 
group  certification. 

The  findings  also  show  that 
Champion  takes  broken  and  worn  out 
parts  and  rebuilds  them  into  working 
parts.  Other  findings  show  Champion 
imports  only  when  a  worn  out  or  broken 
part  is  not  available  to  rebuild.  These 
company  imports  account  for  a  very 
smaU  portion  of  Champion's  sales. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
appUcation  is  denied. 

Signed  at  Washington.  DC.  this  14th  day  of 
November  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-29224  Filed  11-25-94;  8:45  am] 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 

APPENDIX 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  December  8,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  8, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  DC,  20210. 

Signed  at  Washington,  DC,  this  7th  day  of 
November  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

Bridge  Mfg  Inc.  (ILGWU) 

AT&T  Network  Systems  (IBEW)  

SMR  Property  Management  Co  (Co)  .... 

Range  Oil  Co  (Wkrs) :. 

Weskx*  National,  Inc.  (Wkrs) _ 

SGS  Thomson  Microelectronics  (Co)  ... 

Pontiac  Weaving  Corp  (Wkrs) 

LaRue  Tank  Service  (Wkrs) 

Gist-Brocades  Food  Additives  (Co)  

Elton  Leather  (Wkrs)  

Exxon   Co.,    USA— Santa   Ynez   Unit 

(Wkrs). 

Bluestone  Farming,  Inc  (UFW)  

Wicker  Park  L.P.  (ILGWU)  

Wk^er  Park  LP.  (ILGWU)  

Wk*6f  Park  L.P.  (ILGWU)  

Coo«nt)s    Vermont    Natural    Products 

(Wkrs). 


Locatk^n 


Wilkes-Barre,  PA  .... 

Columbus,  OH  

Oklahoma  City,  OK  . 

Winfiekj.  KS  

Sikeston,  MO  

Montgomeryville.  PA 

Cumberland.  Rl 

Tennings.  KS  

East  Brunswick,  NJ  . 

Gloversville,  NY  

Thousand  Oaks.  CA 

Coachells,  CA 

Herrin,  IL  

Chk^ago,  IL , 

New  York.  NY  

WHmington,  VT  


Date  re- 
ceived 


11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 

11/7/94 
11/7/94 
11/7/94 
11/7/94 
11/7/94 


Date  of 
petitkm 


11/1/94 

11/1/94 
10/27/94 

9/19/94 
10/21/94 
10/25«4 

9/21/94 
10/22/94 
10/27/94 
10/18/94 
10/25/94 

10/25/94 
10/26/94 
10/26/94 
10/26/94 
11/4/94 


Petition 
No. 


30,462 
30.463 
30.464 
30.465 
30.466 
30.467 
30,468 
30.469 
30,470 
30,471 
30.472 

30,473 
30,474 
30.475 
30.476 
30.477 


ArtKles  produced 


Ladies'  Dresses. 

Communication  Units  &  Components. 

Oil  and  Gas. 

Oil  and  Gas. 

Residential  Door  Locks. 

RF  &  Microwave  Power  Transistors. 

Broard  Weave  FatxKS. 

Hauling  for  Oil  &  Gas  Industry. 

Bakers'  Veast. 

Finished  Leather. 

Crude  Oil  &  Natural  Gas. 

Table  Grapes. 
Ladies  Dresses. 
Ladies  Dresses. 
Ladies  Dresses. 
Maple  Syrup. 
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BtLLINO  CODE  4S10-3MI 


[TA-W-30.1961 

First  Image  Management  Company, 
Houston,  Texas;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  October  2, 
1994,  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance,  TAA.  The  denial  notice  will 
soon  be  published  in  the  Federal 
Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produce  microfilm. 

Although  the  Department's  denial  was 
erroneously  based  on  the  fact  that  the 
workers  did  not  produce  an  article,  the 
workers  still  do  not  meet  the 
"contributed  importantly"  test  of  the 
worker  group  eligibility  requirements  of 
the  Trade  Act  of  1974. 

The  "contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  firm's  major  customers. 
The  Department's  survey  of  the  subject 
firm  major  declining  customers  shows 
that  none  of  the  respondents  imported 
microfilming  services. 

Technological  unemployment  as  in 
the  rapid  development  of  PCs  and  new 
disk  technology  for  storing  data  would 
not  provide  a  basis  for  a  worker  group 
certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington,  DC,  this  9th  day  of 
Novenit)er  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Officeof  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-29227  Filed  11-25-94;  8:45  am) 

BILUNQ  CODE  4510-30-M 


Oshkosh  B'Gosh,  Inc.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  the  matter  of  TA-W-29.543  McKenzie. 
Tennessee,  TA-W-29,544  2660  Oregon  St., 
Oshkosh.  Wisconsin,  TA-W-29,544A  2748 
Oregon  St..  Oshkosh,  Wisconsin,  TA-W- 
29,544B  2728  Oregon  St.,  Oshkosh, 
Wisconsin,  TA-W-29,544C  164  W.  28th  St., 
Oshkosh,  Wisconsin. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Ehgibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  29, 1994,  applicable  to  all 
workers  of  Oshkosh  B'  Cosh's  facilities 
at  McKenzie,  Tennessee;  2660  Oregon 
Street  and  2748  Oregon  Street  in 
Oshkosh,  Wisconsin.  The  Notice  was 
published  in  the  Federal  Register  on 
April  13, 1994  (59  FR  17570). 

The  Department  reviewed  the 
certification  for  the  workers  of  the 
subject  firm.  New  findings  show  that 
two  distribution  centers  in  Oshkosh. 
Wisconsin  (2728  Oregon  St  and  164  W. 
28th  Avenue)  which  handle  mostly 
domestic  corporate  merchandise  from 
McKenzie  and  Camden  Tennessee  and 
Oshkosh,  Wisconsin  closed  in 
September.  1994.  The  Camden  plant 
was  certified  under  petition  TA-\V- 
28,622. 

The  intent  of  the  Department's 
certification  is  to  handle  all  workers  of 
Oshkosh  B'Gosh  who  were  affected  by 
increased  imports  of  children's  and 
men's  workwear  bibs,  jackets  and  jeans. 

The  amended  notice  applicable  to 
TA-W-29.543  and  29.544  is  hereby 
issued  as  follows: 

All  workers  of  Oshkosh  B'Gosh,  McKenzie, 
Tennessee  {TA-W-29,543),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  31, 1993  and 
all  workers  of  Oshkosh  B'Gosh  2660  Oregon 
Street  (TA-VV-29,544);  2748  Oregon  Street 
(TA-W-29,544A);  2728  Oregon  Street  (TA- 
W-29,544B)  and  164  W.  28th  Avenue  (TA- 
W-29,544C)  in  Oshkosh,  Wisconsin  who 
become  totally  or  partially  separated  firom 
emplov-ment  on  or  after  February  15, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC,  this  14th  day  of 
November  1994. 
Victor ).  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Sen'ices,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-29225  Filed  11-25-94;  8:45  am) 

BILUNQ  CODE  4S10-30-M 


(NAFTA-00211,  NARA-00211A,  NAFTA 
0021 IB] 

Alfred  Angelo,  Inc.,  Horsham,  PA, 
Hatboro,  PA  and  Willow  Grove,  PA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  September 
20, 1994,  applicable  to  all  workers  of  the 
subject  firm  in  Horsham,  Pennsylvania. 
The  notice  was  published  in  the  Federal 
Register  on  October  5, 1994  (59  FR 
50776). 

At  the  request  of  the  State  Agency  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  production 
declines  and  worker  separations 
occurred  at  Alfred  Angelo,  Inc.,  in 
Hatboro,  Pennsylvania  and  willow 
Grove,  Pennsylvania  during  the  relevant 
period.  Company  imports  increased  in 
1993  compared  to  1992  and  in  the  first 
six  months  of  1994  compared  to  the 
same  period  in  1993. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  the  Hatboro, 
Pennsylvania  and  Willow  Grove, 
Pennsylvania  locations  of  Alfred 
Angelo,  Inc. 

"rne  amended  notice  applicable  to 
NAFTA-00211  is  hereby  issued  as 
follows: 

All  workers  of  Alfred  Angelo,  Inc.,  located 
in  Horsham,  Pennsylvania,  Hatboro, 
Pennsylvania  and  Willow  Grove, 
Pennsylvania  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  8, 1993  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  DC.  this  9th  day  of 
November  1994. 

Victor  |,  Trunzo, 

Progmm  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-29222  Filed  11-25-94;  8:45  ami 
BILUNQ  CODE  4S10-3»-M 


Job  Training  Partnership  Act,  Title  III 
Program;  Career  Management 
Accounts 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA). 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Employment  and  Training 
Administration  (ETA),  announces  a 
demonstration  program  to  provide 
dislocated  workers  with  re-employment 
and  retraining  services  through 
individual  career  management  accoimts. 
The  demonstration  program  will  be 
funded  with  Secretary's  National 
Reserve  funds  appropriated  through 
Title  III  of  the  Job  Training  Partnership 
Act  (JTPA).  This  notice  describes  the 
process  that  eligible  entities  must  use  to 
apply  for  demonstration  funds,  the 
subject  area  for  which  applications  will 
be  accepted  for  funding,  how  grantees 
are  to  be  selected,  and  the 
responsibilities  of  grantees.  It  is 
anticipated  that  up  to  $3  milUon  will  be 
available  for  funding  the  demonstration 
projects  covered  by  this  solicitation. 
Everything  needed  to  apply  is  contained 
in  this  announcement. 

DATES:  Applications  for  grant  awards 
vwll  be  accepted  commencing  November 
28, 1994.  The  closing  date  for  receipt  of 
apphcations  will  be  January  20, 1995,  at 
2:00  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Mr.  Willie  E. 
Harris,  Reference:  SGA/DAA  94-22,  200 
Constitution  Avenue,  NW.,  Room  S- 
4203,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Willie  E.  Harris,  Division  of  Acquisition 
and  Assistance,  Telephone:  (202)  219- 
8706  (this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  four  parts. 
Part  I  describes  the  authorities  and 
purpose  of  the  demonstration  program 
and  identifies  demonstration  policy  and 
topics.  Part  II  describes  the  application 
process  and  provides  detailed 
guidelines  for  use  in  applying  for 
demonstration  grants.  There  is  no 
separate  application  package.  Part  III 
includes  the  statement  of  work  for  the 
demonstration  projects.  Part  IV 
identifies  and  defines  the  selection 
criteria  which  will  be  used  in  reviewing 
and  evaluating  applications.  Part  V 
describes  the  reporting  requirements. 


Part  L  Background 

A.  Authorities 

Section  324  of  the  Job  Training 
Partnership  Act  authorizes  the  use  of 
funds  reserved  under  Part  B  of  Title  III 
for  demonstration  programs  of  up  to 
three  years  in  length.  Under  section  324, 
the  Secretary  is  required  to  conduct  or 
provide  for  an  evaluation  of  the  success 
of  each  demonstration  program. 

B.  Purpose  of  the  Demonstration 

Projects  funded  through  this 
solicitation  are  to  provide 
reemployment  and  retraining  services — 
as  described  in  sections  314(c),  314(d) 
and  314(e)  of  JTPA— to  dislocated 
workers  through  the  use  of  individual 
career  management  accoimts.  The  goals 
of  career  management  accounts  are  to: 
— Increase  customer  choice; 
— Allow  maximum  flexibility  in 
customizing  services,  and  service 
delivery,  to  the  needs  of  the 
individual  dislocated  worker; 
— Expand  the  resources  and  sources  of 
assistance  which  are  available  to  the 
individual  dislocated  worker. 
The  purpose  of  this  demonstration  is  to 
determine  if  career  management 
accounts  are  an  administratively 
feasible  approach  for  achieving  these 
goals. 

C.  Demonstration  Policy 

1.  Awards 

DOL  will  select  three  to  five 
applicants  to  conduct.demonstrations  of 
the  use  of  career  management  accounts. 
It  is  anticipated  that  individual  grant 
awards  will  be  up  to  a  maximum  of 
$1,000,000  each. 

2.  Evaluation 

Each  grantee  must  establish  a  process 
whereby  eligible  dislocated  workers  are 
referred,  after  an  assessment  of 
individual  needs,  to  a  treatment  group 
which  will  be  served  through  the  use  of 
career  management  accounts.  As 
described  in  Sections  III.F  and  III.G  of 
this  sohcitation,  project  designs  will  be 
expected  to  address  both  quantitative 
and  qualitative  measures  of  participant 
outcomes,  including  customer 
satisfaction. 

Under  a  separate  aimouncement,  DOL 
will  select  and  fund  separate  evaluation 
contractors  to:  (1)  provide  technical 
assistance  to  selected  grantees  in 
establishing  appropriate  data  collection 
methods  and  processes;  and  (2)  conduct 
an  independent  evaluation  of  the 
outcomes,  impacts  and  benefits  of  the 
demonstration  projects.  Grantees  will  be 
expected  to  make  available  participant 
records  and  access  to  personnel,  as 
specified  by  the  evaluation  contractor. 


In  addition,  DOL  will  establish,  for 
each  demonstration  project  site,  an 
oversight  group  made  up  of  federal. 
State  and  substate  staff. 

3.  Eligible  Participants 

Workers  ebgible  for  assistance  under 
these  demonstration  grants  are  those 
individuals  who  are  "eligible  dislocated 
workers"  in  accordance  with  Section 
301(a)  or  Section  314(h)  of  the  Job 
Training  Partnership  Act  (JTPA). 

4.  Allowable  Activities 

Grant  funds  awarded  under  this 
demonstration  may  be  used  to  provide 
the  services  described  in  JTPA  Section 
314(c),  Section  314(d)  and  Section 
314(e).  These  services  are  more  fully 
described  in  the  statute.  In  addition, 
funds  may  be  used  to  cover  the  costs  of 
developing  and  implementing  processes 
or  metiianisms  by  which  an  individual 
worker  can  manage  his/her  "career 
account"  and  access  payments  for  the 
costs  of  reemployment  and  retraining 
services  at  qualified  providers.  Funds 
may  also  be  used  to  cover 
administrative  costs,  including  the  costs 
associated  with  establishing 
coordination  with  the  unemployment 
compensation  system,  as  described  at 
Section  314(f). 

5.  Cost  Limitations 

Demonstration  grants  are  not  subject 
to  the  cost  Umitations  for  formula- 
funded  Title  in  grants  at  Section  315  of 
the  JTPA.  However,  any  offeror 
proposing  administrative  costs  that 
exceed  15  percent  of  the  budget  or 
needs-related  payments  and  supportive 
services  that  exceed  25  percent  of  the 
funds  requested  in  the  application  shall 
provide  a  narrative  justification. 

D.  Demonstration  Topic 

DOL  is  soliciting  applications  for 
demonstrations  of  the  feasibility  of 
establishing  career  management 
accounts  for  individual  workers.  Career 
management  accounts  are  funding 
commitments,  which  can  be  accessed  by 
eligible  individuals,  to  pay  for  the  cost 
of  training  and  other  career  or 
employment  transition  services 
allowable  under  the  grant.  The  career 
management  accoimt  is  intended  to 
provide  maximum  flexibility  to  the 
individual  worker  in  selecting  the  types, 
timing  and  sources  of  career  and 
employment  transition  assistance.  The 
account  is  tied  to  the  individual  worker. 
However,  to  optimize  the  use  of 
resources  available  from  other  funding 
sources,  the  account  should  provide  the 
means  to  accept  credits  or  deposits  from 
multiple  sources. 
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Part  11.  Application  Process 

A.  Eligible  Applicants 

Eligible  applicants  for  demonstration 
projects  hinded  under  this 
announcement  are  States  and  Title  III 
substate  grantees.  States  and  substate 
grantees  are  defined  at  Section  301  of 
the  Act.  An  application  from  a  State 
agency  shall  be  submitted  by  the 
Governor.  An  application  from  a 
substate  grantee  shall  include  written 
comments  from  the  Governor.  An 
application  from  a  state  should  include 
comments,  or  a°  letter  of  support,  from 
each  substate  area  in  which  the  Career 
Management  Account  System  is  to  be 
implemented. 

To  adequately  test  the  career 
management  account  concept, 
applicants  must  be  able  to  serve  at  least 
200  individuals  during  the  grant  period 
of  performance.  It  is  expected  that  funds 
under  this  grant  will  provide  no  more 
than  50%  of  the  funding  support  for  the 
career  management  accounts.  Other 
public  and  private  funds,  including 
JTPA  Title  III  formula  funds,  should  be 
used  to  provide  the  additional  funding 
support. 

DOL  expects  that,  in  such  cases  where 
more  than  one  eligible  entity  (e.g..  State 
and  SSG,  two  or  more  adjacent  SSGs) 
wishes  to  apply  for  a  grant  to  serve  the 
same  target  population,  applicants  will 
establish  appropriate  linkages  and 
submit  a  single  application  under  a 
single  proposed  administrative  entity. 

B.  Submission  of  Proposals 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts — Part  I,  the 
Financial  Proposal,  and  Part  II,  the 
Technical  Proposal.' 

1.  Financial  Proposal.  The  Financial 
Proposal,  Part  I,  shall  contain  the  SF- 
424,  "Application  for  Federal 
.Assistance"  (Appendix  No.  1).  and  SF 
424-A,  "Budget"  (Appendix  No.  2).  The 
Federal  Domestic  Assistance  Catalog 
number  is  17.246.  The  budget  shall 
include  on  separate  pages:  a  cost 
analysis  of  the  budget,  identifying  in 
detail  the  amount  of  each  budget  line 
item  attributable  to  each  of  the  Title  111 
cost  categories  at  Section  314  of  JTPA 
for  funds  requested  through  this  grant; 
and  an  identification  of  the  amount  of 
each  budget  line  item  which  will  be 
covered  by  other  funds,  and  the  sources 
of  those  hinds  (including  employer 
funds,  in-kind  resources,  secured  and 
unsecured  loans,  grants,  and  other  forms 
of  assistance,  public  and  private). 

Federal  funds  cannot  be  used  to 
support  training  which  an  employer  is 
in  a  position  to,  and  would  otheruise, 


provide.  Federal  funds  may  not  be  used 
for  acquisition  of  production 
equipment.  The  only  type  of  equipment 
that  may  be  acquired  with  Federal  funds 
is  equipment  necessary  for  the  operation 
of  the  grant.  Grant  funds  may  cover  only 
those  costs  which  are  appropriate  and 
reasonable.  In  the  instance  of  a 
purchase,  the  cost  of  the  equipment  is 
to  be  prorated  over  the  projected  life  of 
the  equipment  to  determine  the  cost  to 
the  grant.  Awardee  must  receive  prior 
approval  from  the  Department  of  Labor/ 
Employment  and  Training 
Administration's  Property  Officer  for 
the  purchase  and/or  lease  of  any 
property  and/or  equipment  with  a  per 
unit  acquisition  cost  of  $5,000  or  more, 
and  a  useful  life  of  more  than  one  year 
as  defined  in  0MB  Circulars  A-102  and 
A-110.  This  includes  the  purchase  of 
ADP  equipment.  The  request  must  be 
directed  through  your  GOTR  and  must 
include  a  detailed  description  and  cost 
of  the  items  to  be  acquired. 

Applicants  may  budget  limited 
amounts  of  grant  funds  to  work  with 
technical  expert(s)  to  provide  advice 
and  develop  more  complete  project 
plans. 

2.  Technical  Proposal.  The  technical 
proposal.  Part  II,  shall  demonstrate  the 
offeror's  capabilities  in  accordance  with 
the  Statement  of  Work  in  Section  III.  NO 
COST  DATA  OR  REFERENCE  TO  PRICE 
SHALL  BE  INCLUDED  IN  THE 
TECHNICAL  PROPOSAL. 

3.  Page  Count  Limit.  Applications  are 
to  be  limited  to  30  single-side  pages, 
single-spaced.  The  technical  proposal 
should  include  a  2  to  3  page  executive 
summary. 

C.  Hand-Delivered  Proposals 

Proposals  should  be  mailed  at  least 
five  (5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  must  be  received  at  the 
designated  place  by  2  p.m..  Eastern 
Time  by  Januarj'  20. 1995.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  <  ;,.ce  by  the  specified  time 
and  closing  udte.  Telegraphed  and/or 
fa.\ed  proposals  will  not  be  honored. 
Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  lionresponsiveness. 

D.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  the  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  the  application 


(e.g.,  an  offer  submitted  in  response  to 
a  solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed  by  the  15th);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Ser\'ice — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  "working 
days"  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  the  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Service — Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmark  on 
both  the  envelope  and  wrapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Sers'ice.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

E.  Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  or  by  an  applicant  or  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  repVesentative  signs  a  receipt  for 
the  proposal  before  an  award. 

F.  Period  of  Performance 

The  period  of  performance  will  be 
from  the  date  of  grant  execution  through 
June  30, 1997. 


G.  Funding 

DOL  has  set  aside  up  to  $3  milUon  to 
be  disbursed,  contingent  upon  resotuxes 
being  available  for  this  purpose.  It  is 
expected  that  grant  awards  will  be  up  to 
a  maximum  of  $1  million  each. 

H.  Option  to  Extend 

Based  on  the  availability  of  funds, 
effective  program  operation  and  the 
needs  of  the  Department,  options  for 
annual  funding  of  up  to  two  (2) 
additional  years  for  project  operation 
may  be  provided. 

Part  III.  Government's  Requirement/ 
Statement  of  Work  Solicitation 
Specifications 

Each  application  must  include  in  the 
appropriate  section(s}:  (1)  Information 
that  indicates  adherence  to  the 
provisions  described  in  Part  I  of  this 
announcement;  (2)  information  that 
responds  to  the  requirements  in  this 
part;  and  (3)  other  information  the 
offeror  believes  will  address  the 
selection  criteria  identified  in  Part  III. 
Each  application  should  follow  the 
format  outhned  here: 

A.  Target  Group 

A  description  of  the  process  to  be 
used  to  identify-  participants  to  be 
served  through  this  demonstration 
project  from  among  the  total  number  of 
eligible  individuals.  A  description  of  the 
criteria  and  process  for  selecting 
individuals  to  be  served  through  Career 
Management  Accounts  from  the  total 
number  of  eligible  dislocated  workers. 
For  the  purpose  of  this  demonstration, 
participants  should  be  selected  from 
those  eligible  individuals  who  are  in 
need  of  more  intensive  assistance, 
including  education  and  training 
services. 

B.  Components  of  the  Career 
Management  Account  System 

An  identification  of  the  major 
elements  of  the  career  management 
account  system  and  a  description  of 
how  the  system  works  in  terms  of  the 
individual  worker  getting  access  to  the 
reemployment  and  retraining  services 
which  that  individual  needs. 
Specifically: 

•  How  will  the  reemployment  and 
retraining  service  needs  of  the 
individual  worker  be  determined? 

•  What  information  will  be  available 
to  the  worker  to  identify  and  evaluate 
alternative  reemployment 
opportunities?  How  will  this 
information  be  developed?  How  will  the 
worker  be  able  to  access  this 
information? 

•  What  services  will  be  covered  by 
the  career  management  account? 


•  How  will  qualified  providers, 
which  can  be  used  by  participants  with 
career  management  account  funds,  be 
determined? 

•  What  information  will  be  available 
to  the  worker  to  identify  and  evaluate 
optional  providers  of  services  and 
training?  How  will  this  information  be 
developed? 

•  How  will  the  worker  be  able  to 
access  this  information? 

•  How  will  the  amount  of  funds  in  an 
individual's  career  management  account 
be  determined? 

•  How  are  funds  in  the  career 
management  account  accessed? 

•  What  is  the  time  period  in  which 
the  account  is  available  to  an  individual 
(i.e.  is  there  an  established  expiration 
date  at  the  time  of  issuance)? 

•  How  will  a  participant's  continuing 
participation  in  the  program  be 
monitored?  At  what  point(s)  will 
termination  occur? 

C.  Use  of  Existing  Services  and 
Resources 

An  identification  of  the  specific 
sources  and  amounts  of  other  funds 
which  will  be  used,  in  addition  to  funds 
provided  through  this  grant,  to 
implement  the  project.  The  application 
must  include  information  on  the  non- 
JTPA  resources  committed  to  this 
project,  including  employer  funds, 
secured  and  unsecured  loans,  grants, 
and  other  forms  of  assistance,  public 
and  private.  The  application  shall  also 
describe  the  relationship  of  this  project 
to  the  ongoing  assistance  to  dislocated 
workers  through  the  formula-funded 
JTPA  Title  III  program  (s)  in  the  service 
area. 

D.  Coordination  and  Linkages 

A  description  of  the  consultation  with 
relevant  parties  in  developing  the 
project  design  and  of  the  role  of  these 
parties  in  implementing  the  project. 
Required  consultation  shall  include:     . 
State  JTPA  Dislocated  Worker  Unit, 
Substate  Title  III  grantee(s]  and 
administrative  entity(ies).  organized 
labor,  and  local  organizatiuiis  in  the 
project  service  area  providing 
education,  training  and  supportive 
services. 

£.  Participant  Services 

A  description  of  the  services  to  be 
available  and/or  provided  to 
participants.  The  serxices  supported 
with  funds  under  this  grant  must  be 
allowable  under  Section  314  of  the  Act. 
This  description  should  include  a 
participant  service  flowchart  indicating 
the  sequence  in  the  participant  service 
process  and  the  criteria/decision  points 
which  are  used  to  determine  the 


appropriateness  of  specific  services  for 
individual  participants. 

F.  Outcomes 

A  description  of  the  project  outcomes 
and  of  the  specific  measures,  and 
planned  achievement  levels,  that  will  be 
used  to  determine  the  success  of  the 
project.  These  outcomes  and  measures 
should  include,  but  are  not  Umited  to: 

•  The  number  of  participants 
projected:  to  be  erut)lled  in  services,  to 
successfully  complete  services  through 
the  project,  and  to  be  placed  into  jobs; 

•  Measurable  effects  of  the  ser\ices 
provided  to  project  participants  as 
indicated  by  gains  in  individuals'  skills, 
competencies,  or  other  outcomes; 

•  Average  wages  of  participants  prior 
to  and  at  completion  of  project; 

•  Customer  satisfaction  with  the  new 
job  compared  to  the  job  irom  which  they 
were  dislocated; 

•  Other  measures  of  customer 
satisfaction  that  relate  to  both  the 
outcomes  attained  and  the  service 
process;  and 

•  Any  additional  measurable, 
performance-based  outcomes  that  are 
relevant  to  the  proposed  intervention 
and  which  may  be  readily  assessed 
during  the  period  of  performance  of  the 
project. 

[Note:  An  explanation  of  how  such 
additional  measures  are  relevant  to  the 
purpose  of  the  demonstration  program  shall 
be  included  in  the  application.] 

The  applicant  shall  include  in  its 
proposal  Program  Year  1993 
performance  data  on  these  measures,  to 
the  extent  feasible,  for  its  regular  JTPA 
Title  III  program. 

The  proposal  shall  also  describe  how 
outcomes  achieved  by  individuals  using 
career  management  accounts  will  be 
compared  to  outcomes  achieved  by 
individuals  receiving  assistance  through 
the  existing  JTPA  Title  III  program 
service  process. 

G.  Customer  feedback 

Provide  a  description  of  the  process 
and  procediu-es  to  be  used  to  obtain 
feedback  from  individuals — both  those 
served  through  the  project  and  those 
served  through  the  regular  JTPA  Title  III 
program— on  the  responsiveness  and 
effectiveness  of  the  services  provided. 
The  description  should  include  an 
identification  of  the  types  of 
information  to  be  obtained,  the 
method(s)  and  frequency  of  data 
collection,  and  how  the  information  will 
be  used  in  implementing  and  managing 
the  project.  It  is  expected  that  grantees 
may  employ  focus  groups  and  surveys, 
in  addition  to  other  methods,  to  collect 
feedback  information. 
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H.  Replicability  B.  Cost  Evaluation  (25  points)  E.  Interstate 

Provide  a  description  of  the  The  cost  effectiveness  of  the  project  as        q  Special  District 

applicant's  plans  for  continuing  or  indicated  by  the  relationship  of  h.  Independent  School  Dist 

replicating  the  project.  proposed  costs  to  number  of  j.  state  Controlled  Institution  of  Higher 

J  rtefinitions  participants  to  be  served,  the  range  of  Learning 

'  services  to  be  provided  and  the  planned        J.  Private  University 

Unless  otherwise  indicated  in  this  outcomes.  K.  Indian  Tribe 

axmouncement,  definitions  of  terms  Applicants  are  advised  that  L.  Individual 

used  herein  shall  be  those  definitions  discussions  may  be  necessary  in  order  ^  Profit  Organization 

found  in  the  Job  Training  Partnership  to  clarify  any  inconsistencies  in  their  ^'  Other  (Specify): 

Act,  as  amended,  particularly  at  Section  applications.  Applications  may  be  ®  J^     Application: 

4  and  Section  301.  rejected  where  the  information  required        rn  i-^^.' 

.  '     .  -J  J  •        rr-  •     »  J  ^    1  »  '-'  Continuation 

Part  IV.  Evaluation  Criteria  »^  not  provided  m  sufficien  de  ail  to  □  ^,,,,,,^^ 

.        „  J   .     J   »  permit  adequate  assessment  of  the  If  Revision,  enter  appropriate  letters)  in 

Prospective  offerors  are  advised  that  proposal.  The  final  decision  on  the  box(es):  D 

the  selection  of  grantee(s)  for  award  is  award  will  be  based  on  what  is  most  A.  Increase  Award 

to  be  made  after  careful  evaluation  of  advantageous  to  the  Federal  B.  Decrease  Award 

proposals  by  a  panel  of  specialists  Government  as  determined  by  the  ETA  C.  Increase  Duration 

selected  by  DOL.  PaneUsts  will  evaluate  Grant  Officer.  D.  Decrease  Duration 

the  proposals  for  acceptability  with  «  ^ ,,  „       ^.      „       .  ^^^^  [specify]: 

emphasis  on  the  various  factors  ^""^  ^-  Reposing  Requirements  9.  Name  of  Federal  Agency: 

enumerated  below.  The  panel  results  are        A.  Dislocated  Worker  Special  Project  — - — ; j-=—: — r— : 

advisory  in  nature  and  not  binding  on  Reports  as  required  by  the  grant  award  ^°  ^^^tf  Domestic  Assistance 

the  Grant  Officer.  Evaluations  will  be  documents.  j^  Descriotive  Title  of  AoDlicants  Protect- 

made  on  the  basis  of  both  what  the  B.  Quarterly  Financial  Reports.  T\i\e- 

proposed  offeror  intends  to  do  during  C.  Quarterly  Progress  Reports.  12.  Areas  Affected  by  Project 

the  grant  period,  and  on  the  usefulness  D.  Final  Project  Report  including  an  [cities,  counties,  states,  etc.): 

of  the  demonstration  after  the  end  of  the  assessment  of  project  performance.  13.  Proposed  Project: 

grant  period.  a..^«^^j„-^  ^^  Congressional  Districts  of: 

,   ^\        ,^     ,       .      ,  .      ,  Appendices  gtart  Date  

A.  Technical  Evaluation  (75  points)  No.  1— Apphcation  for  Federal  Ending  Date  ' 

Services  and  Target  Group.  The  Assistance  (Standard  Form  424)  «•  Applicant 

responsiveness  of  the  services  to  be  No.  2 — Non-Construction  Budget  Form  ^  Project  

provided,  including  the  degree  to  which         (Standard  Form  424A)  l5_Estimated  Funding: 

the  services  appear  to  meet  the  needs  of  No.  3— Financial  Status  Report  Form     -  ^  a     r    ni «  nn 

the  target  populaUon.  The  degree  to  (Standard  Form  269)  °  Su^—ZZZZ!ZZZZZZZsMi 

which  the  services  to  be  provided  and  Signed  at  Washington.  DC.  this  I8th  day  d.  Locai..!!!!!!!!!!Z!!!!ZZ!Z!!!!!!""!!!!!!"!!!!$!oo 

the  process  for  selecting  eligible  of  November.  1994.  e.  Other „ SOO 

individuals  to  be  served  through  Janice  E.  Perry  f  Program  Income $.00 

individual  career  management  accounts  Crant/Contracting  Officer.  8  Total S.OO 

are  appropriate  to  the  objectives  of  this  ^6.  Is  Application  Subject  to  Review  by 

demonstration.  (20  points)  Application  for  Federal  Assistance  State  Executive  Order  12372  Process? 

Career  Management  Account  System  l     Type  of  Submission:  a.  Yes.  This  preapplication/applicatlon  was 

Design.  The  completeness  of  the  Application  made  available  to  the  State  Executive 

description  of  ca^r  management  5  Consbuction  Order  12372  Process  for  Review  on: 

system.  The  extent  to  which  the  system         S*S°''/SS'*''*°°  b  No      

creates  more  flexibility  and  individual  □  cSJg'^cUon  □  Program  is  Not  Covered  by  E.O.  12372 

choice  for  the  individual  worker.  The  □  Non-Construction  □  Or  Program  has  not  Been  Selected  by 

extensiveness/scope  of  the  service  2.  Date  Submitted   State  for  Review 

provider  network.  (30  points)  3.  Date  Received  by  State 17.  Is  the  Applicant  Delinquent  on  any 

Coordination  and  Linkages;  4.  Date  Received  by  Federal  Agency       '  Federal  Debt? 

L/f/7»zot/on  o/flesources.  The  extent  to  Applicant  Identifier   D  Yes    If  "Yes."  attach  an  explanolion 

which  the  project  will  be  integrated  State  Application  Identifier □  No 

with  other  existing  public  and  private  ^^'l^^!  Identifier    18.  To  the  best  of  my  knowledge  and  belief 

resources,  and  is  supported  by  f  Applicant  Infonnation:  All  data  in  this  applicat.on/preapplicat^n 

.  .    o.  .       *T,       ,     ■'  Legal  Name: are  true  and  correct,  the  document  has  been 

appropriate  State  and  local  Organizational  Unit:  duly  authorized  by  the  governing  body  of  the 

organizations.  Extent  to  which  pro)ect  Address     Applicant  and  the  Applicant  will  comply 

design  clearly  leverages  funds  from  non-  (give  city,  county,  state,  and  zip  code):  with  the  attached  assurances  if  the  assistance 

JTPA  sources.  (15  points)  Name  and  telephone  number  of  the  person  is  awarded 

Evaluation  and  replicability.  The  to  be  contacted  on  matters  involving  this  a.  Typed  Name  of  Authorized 

completeness  of  the  description  of  the  application: Representative     

methods  which  will  be  used  to  [give  area  code)  b.  Title  

determine  the  performance  of  the  ^  Employer  Identification  Number  (EIN):  c.  Telephone  number    

project,  including  assessments  of  ^  "^/P*  °^  Applicant:  d.  Signature  of  Authorized 

customer  satisfartion.  The  likelihood  ^TsSr^"^  '"  f  DaTs?'^  ' 

that  the  approach  may  be  applicable  to  b.'  County  P^viorEdltions  Not  Usable. 

the  full  range  of  dislocated  worker  C.  Municipal  Standard  Form  424    (REV  4-88) 

programs  across  the  country.  (10  points)         D  Township  Prescribed  by  0MB  Circular  A-102 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preappllcations 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  In  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  Included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  No.  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (If  applicable). 

4.  If  this  application  Is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  Identifier  number  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letters)  In  the  8pace(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  Is  being  requested  with  this 
application. 

la  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  Is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  Is 
Involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preappllcations,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entitles 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  In-klnd 
contributions  should  be  Included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  In  a  dollar  change  to  an  existing 
award.  Indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
In  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 


multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
Item  15. 

16.  Applicants  should  contact  the  Slate 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  Is  subject  to  the  State 
Intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
Include  delinquent  audit  disallowances, 
loans  end  taxes. 

18.  To  be  signed  by  tlie  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  In  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

Part  II — Budget  Infonnation 

SECTION  A— Budget  Summary  by 
Categories 


1.  Personnel 

2.  Fringe  Benefits  (Rate 
%)  

3.  Travel  __ , 

4.  Equipment , 

5.  Supplies  

6.  Contractual  „ 

7.  Ott>er „ „ 

8.  Total,  Direct  Cost 
(Lines  1  through  7)  .... 

9.  Indirect  Cost  (Rate 
%)  

10.  Training  Cost/Sti- 
pends   

1 1 .  Total  Funds  Re- 
quested (Lines  8 
through  10)  


(A) 


(B) 


(C) 


Section  B— Cost  Sharing/match 
Summary  (if  appropriate) 


1 .  Cash  Contritxjtion  ... 

2.  In-Kind  Contribution 

3.  Total  Cost  Sharing/ 
Match  (Rate  %)  


(A) 


(B) 


(C) 


Note:  Use  Column  A  to  record  funds  re- 
quested for  the  Initial  period  of  performance 
(I.e.  12  monttis,  18  months,  etc.);  column  B  to 
record  changes  to  Column  A  (i.e.  requests  for 
additional  furxjs  or  line  item  changes;  and  Col- 
umn C  to  record  the  totals  (A  plus  B). 

(Instructions  on  Back  of  Form) 
[FR  Dot;.  94-29143  Filed  11-25-94;  8:45  am] 
BtLUNG  CODE  4$1»-aO-M 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-71] 

Correction  of  Grant  of  Class 
Exemption  To  Permit  Certain 
Transactions  Authorized  Pursuant  to 
Settlement  Agreements  Between  the 
U.S.  Department  of  Labor  and  Plans 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Correction. 

In  FTl  Doc.  94-24874  appearing  in  the 
issue  of  Friday,  October  7, 1994,  on  page 
51217,  second  column,  twenty-seventh 
line  from  the  bottom,  insert  "406(a)(2)," 
before  "406(b)(1)". 

Signed  at  Washington,  D.C.,  this  22nd  day 
of  November  1994. 

Ivan  L.  Strasfeld 

Director.  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

jFR  Doc.  94-29170  Filed  11-25-94;  8:45  am) 

BH.UNQ  COOE  4S10-29-P 


Prohibited  Transaction  Exemption  94-80; 
Exemption  Application  No.  0-8178  and  D- 
9179,  etal.) 

Grant  of  Individual  Exemptions; 
Banque  Parjt>as  (the  Bank)  and  Paribas 
Asset  Management,  Inc.,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  EJepartment  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  heiote  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  appUcations  have 
beisn  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons   • 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
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the  notirication  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible:  . 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Banque  Paribas  (the  Bank)  and  Paribas 
Asset  Management.  Inc.  (the  Manager; 
collectively,  the  Applicants)  Located, 
respectively,  in  Paris,  France  and  New 
York,  New  York 

IProhibited  Transaction  Exemption  94-80; 
Application  Nos.  D-9178  and  D-9179| 

Exemption 

The  restrictions  of  sections  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  apphcation  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  guarantee  by  the  Bank  to  an 
employee  benefit  plan  (the  Plan)  that 
retains  the  Manager  as  investment 
manager  for  such  plan  of  the  value  of 
the  Plan's  principal  investment  with  the 
Manager,  provided  that  each  of  the 
following  conditions  is  satisfied:  (1)  The 
fiduciaries  of  the  Plan  who  are 
responsible  for  the  selection  and 
retention  of  the  Manager  as  investment 
manager  for  the  Plan,  and  for  the 
selection  of  the  guarantee  from  the 
Bank,  are  independent  of  the  Manager, 
the  Bank,  and  their  affiliates;  (2)  no 
separate  fee  or  remuneration  is  payable 
by  the  Plan  or  any  other  person  to  the 
Manager,  the  Bank,  or  any  of  their 
affiliates  for  the  guarantee;  (3)  the  Plan 
is  entitled  to  cancel  the  investment 
management  agreement  with  the 
Manager,  and/or  the  guarantee  provided 
by  the  Bank,  at  any  time  upon 
reasonable  notice;  (4)  the  agreement 
between  each  Plan  and  the  Manager  and 
the  Bank  will  be  amended  to  provide 


that,  for  purposes  of  enforcing  the 
Bank's  guarantee,  the  determination  of 
the  value  of  a  Plan's  assets  under  the 
Manager's  investment  management  at 
any  relevant  time  shall  be  made 
pursuant  to  objective  standards 
determined  jointly  by  the  Manager  and 
the  Plan's  custodian,  which  is  the  bank 
or  other  entity  holding  the  assets  of  the 
Plan  or  other  Plan  fiduciary  responsible 
for  causing  the  Plan  to  enter  into  the 
agreement;  (5)  however,  if  the  Manager 
and  the  Plan's  custodian  are  imable  to 
agree  as  to  the  value  of  the  Plan's 
account,  they  will  jointly  select  a 
qualified  appraiser  to  make  this 
determination;  if  they  are  unable  to 
agree  on  an  appraiser,  the  Manager  and 
the  Plan's  custodian  will  each  select  a 
qualified  appraiser  and  the  value  will  be 
determined  by  mutual  agreement  of 
such  appraisers  or,  if  they  cannot  agree, 
by  a  third  qualified  appraiser  designated 
by  the  two  appraisers,  and  all  such 
appraisers  will  be  independent  of  the 
Manager;  and  (6)  the  investment 
management  agreement  between  each 
Plan  and  the  Manager  and  the  Bank  will 
provide:  (a)  that  income  from  any 
lending  from  a  Plan's  account  will  be 
credited  to  the  Plan's  account  and  not 
to  the  Manager's  account,  and  (b)  that 
no  lending  of  this  type  will  occur  under 
circumstances  where  the  borrower  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  Plan,  unless  the 
conditions  of  Prohibited  Transaction 
Exemptions  81-6  (52  FR  18754.  May  19. 
1987)  and  82-63  (47  FR  14084,  April  6, 
1982,  as  corrected  by  47  FR  16437.  April 
16.  1982)1  are  satisfied. 

For  purposes  of  this  exemption,  the 
term  "affiliate"  of  another  person  means 
any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  person, 
provided  that  the  Manager  shall  not  be 
deemed  an  affiliate  of  another  person 
solely  because  the  Manager  has 
investment  management  authority  or 
discretion  over  the  assets  of  the  other 
person.  For  purposes  of  the  foregoing, 
the  term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.  Further,  for 
purposes  of  this  exemption,  a  Plan 
fiduciary  shall  be  deemed 
"independent"  of  a  person  only  if:  (1) 
the  fiduciary  is  not  an  affiliate,  as 
defined  above,  of  such  person;  and  (2) 
the  fiduciary  has  no  other  relationship 
to  or  interest  in  such  persons  that  might 
affect  the  exercise  of  such  fiduciarv's 
best  judgment  as  a  fiduciary. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  19. 1994,  at  59  FR  47947. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Campagna  jjf  the  Department, 
telephone  (202)  219-6883.  (This  is  not 
a  toll-free  number.) 

Del  Monte  Savings  Plan,  and  Del  Monte 
Certain  Hourly  Savings  Plan  (the  Plans) 
Located  in  San  Francisco,  CA 

IProhibited  Transaction  Exemption  94-81; 
Exemption  Application  Nos.  D-9767,  D- 
9768) 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  to  the  Plans  (the 
Loan)  by  Del  Monte  Corporation,  the 
sponsor  of  the  Plans,  with  respect  to  the 
Plans'  interests  in  guaranteed 
investment  contract  No.  CG01300B3A 
(the  QIC)  issued  by  Executive  Life 
Insurance  Company  of  California 
(Executive  Life);  and  (2)  the  Plans' 
potential  repayment  of  the  Loan  (the 
Repayments);  provided  that  the 
following  conditions  are  satisfied: 

(A)  Allterms  and  conditions  of  such 
transactions  are  no  less  favorable  to  the 
Plans  than  those  which  the  Plans  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties; 

(B)  No  interest  or  expenses  are  paid 
by  the  Plans; 

(C)  The  Loan  is  made  in  lieu  of 
amounts  to  be  paid  to  the  Plan  imder 
the  plan  of  rehabilitation  resulting  from 
the  bankruptcy  of  Executive  Life  (the 
Rehab  Plan); 

(D)  The  Repayments  shall  not  exceed 
the  principal  amount  of  the  Loan; 

(E)  The  Repayments  shall  not  exceed 
the  amounts  actually  received  by  the 
Plans  under  the  Rehab  Plan;  and 

(F)  Repayment  of  the  Loan  shall  be 
waived  to  the  extent  that  the  amount  of 
the  Loan  exceeds  the  amount  of  cash 
recovered  by  the  Plans  under  the  Rehab 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  30, 1994  at  59  FR  50008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-ft^e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 


(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  22nd  day 
of  November,  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  94-29169  Filed  11-25-94;  8:45  am] 
BILUNG  CODE  4510-2B-P 


[Application  No.  D-9743,  et  al.] 

Proposed  Exemptions;  Sammons 
Enterprises,  inc.  Employees  Stock 
Ownership  Trust  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 


Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  marmer  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations. 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
PropKjsed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  pubhc 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  pubfication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 


The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
simimarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
vnth  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Sanunons  Enterprises,  Inc.  Employee 
Stock  Ownership  Trust  (the  Trust) 
Located  in  Dallas,  Texas 

[Exemption  Application  No.  D-9743| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  by 
certain  accounts  (the  Prior  Plan 
Accounts)  in  the  Trust  of  certain  limited 
partnership  interests  (the  Limited 
Partnership  Interests)  and  an  undivided 
interest  in  certain  real  property  (the 
Property  Interest;  collectively,  the 
Interests)  to  Otter,  Inc.  (Otter),  a  party  in 
interest  with  respect  to  the  Trust. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  All  terms  and 
conditions  of  the  Sale  are  at  least  as 
favorable  to  the  Prior  Plan  Accounts  as 
those  obtainable  in  an  arm's  length 
transaction;  (2)  the  Sale  is  a  one-time 
cash  transaction;  (3)  the  Prior  Plan 
Accounts  are  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale;  (4)  the  Prior 
Plan  Accounts  receive  a  sales  price 
equal  to  the  greater  of:  (a)  the  fair  market 
value  of  the  Interests  as  determined  by 
qualified,  independent  appraisers;  or  (b) 
the  Prior  Plan  Accounts'  aggregate  costs 
of  acquiring  and  holding  the  Interests; 
(5)  the  trustee  of  the  Trust  determines 
that  the  Sale  is  appropriate  for  the  Prior 
Plan  Accounts  and  is  in  the  best 
interests  of  the  Prior  Plan  Accounts  and 
their  participants  and  beneficiaries;  (6) 
the  Prior  Plan  Accounts,  prior  to  the 
Sale,  obtain  the  written  consent  of  the 
general  partner  of  each  of  the  limited 
partnerships  involved  with  respect  to 
the  sale  of  the  Limited  Partnership 
Interests;  and  (7)  the  other  partners  of 
such  limited  partnerships,  as  per  the 
limited  partnership  agreements,  are 
given  the  right  of  first  refusal  with 
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respect  to  the  Limited  Partnership 
Interests. 

Summary  of  Facts  and  Representations 

1.  Sammons  Corporate  Services,  Inc 
(SCSI),  an  affiliate  of  Sammons 
Enterprises,  Inc.  (SEI),  sponsors  a 
defined  contribution  plan  designated  as 
the  Sammons  Employee  Stock 
Ownership  Plan  (the  Plan),  the  assets  of 
which  are  the  corpus  of  the  Trust.  SEI 
is  the  common  parent  of  Consolidated 
Investment  Services,  Inc.  (CIS),  of  which 
Otter,  SCSI  and  many  other  corporations 
are  subsidiaries.  SEI,  through  various 
wholly  owned  subsidiaries,  is  involved 
in  a  variety  of  industries,  including  the 
insurance,  cable  television,  industrial 
supply  and  bottled  water  industries. 
Otter  is  engaged  primarily  in  the 
business  of  collecting  and  monetizing 
debts  incurred  in  oil  and  gas  related 
transactions. 

2.  As  of  December  31, 1993.  the  Trust 
had  total  assets  of  $101,618,265  and 
2,242  participants.  The  trustee  of  the 
Trust  (the  Trustee)  is  Texas  Commerce 
Bank,  N.A.,  formerly  Ameritrust,  N.A. 
The  Trustee  has  the  sole  investment 
discretion  with  regard  to  the  Trust's 
assets.  The  purpose  of  the  Plan  is  to 
invest  primarily  in  the  outstanding 
stock  of  SEI  (the  Stock),  which  is  not 
publicly  traded.'  As  of  December  31, 
1993.  the  Trust  held  approximately 
ninety-eight  percent  of  its  assets  in  the 
Stock.  The  Trust  owns  7.65  percent  of 
the  Stock;  the  balance  of  the  outstanding 
stock  is  privately  held. 

3.  In  1960,  Texas  Marine  &  Industrial 
Supply  Company  (TMIS),  a  Texas 
corporation  engaged  in  the  business  of 
selling  marine  supplies,  adopted  the 
Texas  Marine  &  Industrial  Supply 
Company  Profit  Sharing  Plan  (the  TMIS 
Plan).  In  1971.  TMIS  was  acquired  by 
TMI  Supply  Company  and.  as  a  result 
of  that  transaction,  became  a  member  of 
the  consolidated  group  of  which  SEI  is 
the  common  parent.  Effective  1991.  the 
TMIS  Plan  merged  Into  the  Plan.  As  a 
result  of  this  merger,  the  existing  TMIS 
Plan  accounts  were  frozen  and  all  future 
contributions  under  the  TMIS  Plan  were 
discontinued.  The  Prior  Plan  Accounts 
consist  of  these  frozen  accoimts  which 
have  been  maintained  as  separate 
accounts  for  TMIS  employees  under  the 


'  The  applicants  represent  that  the  Slock  is 
qualifying  employer  securities  (QES)  within  the 
meaning  of  section  407(d)(5)  of  the  Act  and  that  the 
exemption  provided  by  section  408(e)  of  the  Act 
applies  to  the  acquisition  of  the  Stock  by  the  Trust. 
In  this  proposed  exemption,  the  Department 
expresses  no  opinion  on  whether  the  Slock 
constitutes  QES  within  the  meaning  of  section 
407(d)(5)  of  the  Act  or  whether  the  requirements  of 
the  statutory  exemption,  as  set  forth  by  section 
40a(e)  of  the  Act.  have  been  mot  by  the  TruM  undnr 
the  circumstances  described. 


Trust  and  have  continued  to  be  invested 
in  assets  other  than  the  Stock,  such  as 
the  Interests  described  herein  below  and 
certain  Uquid  investments  in  securities. 

The  Prior  Plan  Accounts  involve 
forty-three  participants.  The  fair  market 
value  of  the  assets  in  the  Prior  Plan 
Accounts  totalled  $1,994,394  as  of 
December  31, 1993.  The  Interests 
account  for  approximately  twenty-five 
percent  of  the  Prior  Plan  Accounts' 
assets.  Several  TMIS  employees  who 
have  substantial  amounts  in  the  Prior 
Plan  Accounts  are  expected  to  retire  in 
the  near  future.  Therefore,  the  Trust 
must  convert  the  assets  in  the  Prior  Plan 
Accounts  into  more  liquid  investments 
to  insure  that  sufficient  cash  will  be 
available  to  make  such  distributions. 
Because  Otter  has  offered  to  purchase 
the  Interests  at  a  price  higher  than  any 
actual  or  anticipated  offers  resulting 
from  the  Trustee's  efforts  to  sell  the 
Interests  to  an  unrelated  party,  the 
Trustee  proposes  to  sell  the  Interests  to 
Otter  for  the  greater  of:  (a)  The  fair 
market  values  of  the  Interests  as 
determined  by  qualified,  independent 
appraisers;  or  (b)  the  Prior  Plan 
Accounts'  aggregate  costs  of  acquiring 
and  holding  the  Interests.  The  Sale  will 
be  a  one-time  cash  transaction,  and  the 
Prior  Plan  Accounts  will  not  be  required 
to  pay  any  fees,  commissions  or 
expenses  in  connection  with  the  Sale. 
The  Trustee  has  determined  that  the 
Sale  is  appropriate  for  the  Prior  Plan 
Accounts  and  is  in  the  best  interests  of 
the  Prior  Plan  Accounts  and  their 
participants  and  beneficiaries.  However, 
the  Sale  will  be  subject  to  the  Prior  Plan 
Accounts  obtaining,  prior  to  the  Sale, 
the  written  consent  of  the  general 
partner  of  each  of  the  limited 
partnerships  involved  with  respect  to 
the  sale  of  the  Limited  Partnership 
Interests.  In  addition,  the  other  partners 
of  such  Limited  partnerships,  as  per  the 
limited  partnership  agreements,  must  be 
given  the  right  of  first  refusal  with 
respect  to  the  Limited  Partnership 
Interests.  The  inability  of  the  Prior  Plan 
Accounts  to  sell  one  of  the  Limited 
Partnership  Interests  to  Otter  either  due 
to  the  failure  of  the  Prior  Plan  Accounts 
to  obtain  the  written  consent  of  the 
general  partner  or  the  exercise  of  the 
right  of  first  refusal  by  any  partner  does 
not  preclude  the  sale  of  the  other 
Limited  Partnership  Interest  to  Otter  if 
the  requisite  conditions  are  met. 
Accordingly.  Otter  and  the  Trustee 
request  an  administrative  exemption 
from  the  Department  to  permit  the  Sale 
of  the  Interests  under  the  terms  and 
conditions  described  herein. 


The  Limited  Partnership  Interests 

4.  The  Limited  Partnership  Interests 
consist  of  a  22.50  percent  interest  in 
Sunbelt  Commercial  Associates  (Sunbelt 
Commercial)  and  two  interests — a  14.15 
percent  Class  A  interest  and  a  14.5 
percent  Class  B  interest — in  Sunbelt 
City,  Ltd.  (Sunbelt  Oklahoma).  (Sunbelt 
Commercial  and  Sunbelt  Oklahoma  are 
collectively  referred  to  as  the  Limited 
Partnerships).  The  Prior  Plan  Accounts 
acquired  the  Limited  Partnership 
Interests  as  a  result  of  a  series  of 
purchases  occurring  between  1981  and 
1993,  in  the  case  of  Sunbelt 
Commercial,  and  1982  and  1984,  in  the 
case  of  Sunbelt  Oklahoma.  The  Prior 
Plan  Accounts  made  such  purchases 
either  directly  from  the  Limited 
Partnerships  or  from  withdrawing 
limited  partners.  The  general  partners  of 
both  Limited  Partnerships,  as  well  as 
the  other  investors,  are  unrelated  to  the 
Prior  Plan  Accounts,  SEI  and  its 
affiliates.  The  Limited  Partnerships 
were  formed  for  the  purpose  of 
investing  in  real  estate  through  a  sale- 
leaseback  arrangement  with  Cyclops 
Inc.  (Cyclops).  In  1982,  the  Limited 
Partnerships  purchased  certain 
properties  in  Tulsa  and  Oklahoma  City 
from  Cyclops  and  leased  such  properties 
back  to  Cyclops  for  use  by  its  Silo 
Division  for  the  retail  sale  of  major 
electrical  appliances.  The  leases  are 
triple  net  leases  for  a  term  of  fifteen 
years  with  two  five-year  lessee  renewal 
options.  In  1993,  Cyclops  closed  its  Silo 
stores  in  the  Tulsa  and  Oklahoma  City 
locations  but  has  advised  the  Limited 
Partnerships  that  it  intends  to  honor  its 
lease  agreements. 

The  Prior  Plan  Accounts  invested 
$250,600  in  Sunbelt  Commercial  and 
$230,089  in  Sunbelt  Oklahoma  with  the 
total  Prior  Plan  Accoimt  investment  in 
the  two  Limited  Partnerships  amounting 
to  $480,689.  As  of  December  31,  1993, 
the  Prior  Plan  Accounts  had  received 
distributions  representing  returns  of 
capital  totaling  $480,689  and  income 
distributions  totaling  $146,064  for  the 
two  Limited  Partnerships  combined. 
Sunbelt  Commercial  and  Sunbelt 
Oklahoma  have  experienced  average 
compounded  rates  of  return  of  10.1 
percent  and  10.8  percent,  respectively. 

Annual  valuations  of  interests  in  both 
partnerships  are  furnished,  on  behalf  of 
the  general  partners,  to  investors  by 
Churchill  Management  Corporation 
(Churchill),  the  investment  adviser  to 
the  Limited  Partnerships.  The 
applicants  represent  that  Churchill  is 
independent  of,  and  unrelated  to,  the 
Prior  Plan  Accounts,  SEI  and  its 
affiliates.  Based  upon  the  valuation 
reports  from  Churchill  dated  Februarj' 
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14, 1994,  the  aggregate  fair  market  value 
of  the  Limited  Partnership  Interests  for 
the  three  Limited  Partnership 
investments  was  $400,508  as  of 
December  31, 1993. 

Substantially  all  of  the  assets  of  each 
Limited  Partnership  consist  of  its  real 
estate  and  its  lease  contract  with  Silo. 
The  Limited  Partnerships'  only  other 
material  asset  is  cash.  Therefore, 
Churchill  bases  its  valuation  of  the 
Limited  Partnerships  on  the  fair  market 
values  of  the  underlying  assets  of  the 
Limited  Partnership,  which  are  the 
Tulsa  and  Oklahoma  City  properties, 
plus  the  Limited  Partnerships'  available 
cash.  Independent,  qualified  appraisers 
annually  value  these  vmderlying 
properties. 

Tne  most  recent  appraisals,  dated 
January  14, 1994,  by  Duane  J.  Blevins, 
MAI  of  Tulsa,  Oklahoma,  taking  into 
account  the  existing  long-term  leases  on 
the  properties,  place  primary  emphasis 
on  the  income  approach.  Mr.  Blevins 
placed  the  fair  market  values  on  the 
Tulsa  and  Oklahoma  City  properties  at 
$950,000  and  $1,250,000,  respectively. 
Mr.  Blevins  notes  that  the  values  of 
these  properties  have  declined  since  the 
closing  of  the  Silo  stores  because  the 
Limited  Partnerships  will  not  be  able  to 
renew  the  lease  with  Cyclops.  As  a 
result,  Mr.  Blevins  further  notes,  the 
Limited  Partnerships,  as  owners,  will  be 
faced  with  added  expenses  such  as 
marketing,  leasing  commissions, 
vacancy  and  possibly  up-front 
renovation  costs  for  a  prospective 
tenant.  The  applicants  represent  that  the 
Limited  Partnership  Interests  are  highly 
illiquid  investments  for  which  there  is 
a  very  Umited  secondary  market.^  On 
March  14, 1994,  an  attorney  for  the 
Trust  contacted  Churchill  and  inquired 
whether  either  the  general  partner  or 
any  of  the  other  limited  partners  would 
be  interested  in  purchasing  the  Limited 
Partnership  Interests.  On  April  6, 1994, 
Churchill  advised  the  attorney  that  none 
of  the  Limited  Partners  were  interested 
in  purchasing  those  interests  and  that 
the  general  partner  would  consider 
purchasing  them  at  a  purchase  price 
equal  to  one  third  to  one  half  of  their 
original  purchase  price. 

The  Real  Property  Interest 

5.  The  Property  Interest  consists  of  a 
3.125  percent  undivided  interest  in  a 
117.956  square  foot  retail  center  with  a 
1 ,500  square  foot  addition  and  the 
underlying  land  (collectively,  the 
Property).  The  Property  is  located  at 


5029-5139  Austell  Road  in  Cobb 
County,  Georgia. 

On  November  30, 1988,  the  TMIS 
Plan  participated  with  unrelated 
investors  in  a  loan  in  the  original 
amount  of  $1,600,000  to  Atlanta  Austell 
Plaza,  Ltd.  (Atlanta  Ltd.),  a  Cahfomia 
limited  partnership  which  was 
unrelated  to  the  Prior  Plan  Accounts.' 
The  TMIS  Plan's  contribution  was 
$50,000  or  3.125  percent  of  the  total 
principal  amount.  A  second  deed  of 
trust  on  the  Property  secured  the  loan. 
The  first  deed  of  trust,  originally  held  by 
the  Fulton  National  Bank  of  Atlanta, 
secured  a  loan  in  the  original  principal 
amount  of  $1,800,000.  The  first  deed  of 
trust  note  was  subsequently  assigned  to 
Western  Savings  Bank  and  is  now  held 
by  Meritor  Savings  Bank  (formerly 
known  as  Philadelphia  Savings  Fund 
Society,  successor  by  merger  to  Western 
Savings  Bank).  At  the  time  that  the 
parties  entered  into  the  second  deed  of 
trust  loan,  the  unpaid  principal  balance 
on  the  first  deed  of  trust  loan  was 
$1,113,000. 

Eventually,  Atlanta  Ltd.  experienced 
difficulties  and  became  unable  to 
service  the  debt  on  the  first  and  second 
deed  of  trust  loans.  In  February  of  1991, 
the  Prior  Plan  Accounts  and  the  other 
lenders  foreclosed  on  the  second  deed 
of  trust,  thereby  acquiring  direct 
ownership  of  the  Property.*  In 
accordance  with  their  original 
investment,  the  Prior  Plan  Accounts 
received  a  3.125  percent  interest  in  the 
Property.  The  other  investors  in  the 
Property  are  unrelated  to  SEI  and  its 
affiliates.  The  Prior  Plan  Accounts  and 
the  other  lenders  contributed  the 
necessary  funds  to  make  current  the 
principal  and  interest  payments  on  the 
first  deed  of  trust  loan,  llie  Trust 
contributed  a  total  of  $11,406  to  cover 
the  costs  of  foreclosure,  the  payments  of 
the  first  deed  of  trust  loan  and  other 
costs  which  included  operating, 
maintenance  and  advertising  expenses.' 
As  a  result  of  such  foreclosure,  the  Prior 
Plan  Accoimts  and  the  other  lenders 


'  The  Department  expresses  no  opinion,  in  this 
proposed  exemption,  on  whether  p)an  fiduciaries 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act  in  acquiring 
and  holding  the  Limited  Partnership  interests. 


^The  Department  expresses  no  opinion,  in  this 
proposed  exemption,  on  whether  plan  fiduciaries 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  1  of  the  Act  in  acquiring 
and  holding  the  Property  Interest. 

'The  applicants  represent  that  Atlanta  Lid. 
ceased  making  payments  approximately  three 
months  prior  to  the  foreclosure  in  February  1991. 
Accordingly,  the  Prior  Plan  Accounts'  share  of  the 
interest  which  was  due  but  never  received  under 
the  second  deed  of  trust  loan  will  total  S23,554  as 
of  December  31.1994. 

'The  applicants  represent  that  interest  in  the 
amount  of  S4.160  would  have  reasonably  accrued 
on  the  SI  1.406  of  holding  costs,  assuming  an 
interest  rate  of  nine  percent  per  annum,  for  the 
period  beginning  on  February  of  1991  and  ending 
December  31, 1994. 


assumed  Atlanta  Ltd. 's  position  as 
debtor  on  the  first  deed  of  trust  loan. 

m  1993,  the  Property  owners, 
pursuant  to  the  terms  of  a  lease,  were 
required  to  make  tenant  improvements 
in  the  amoimt  of  $225,000.  Several  of 
the  Property  owners  objected  to  further 
mortgaging  the  Property  in  an  effort  to 
raise  this  additional  $225,000.  Finally, 
the  tenant  and  the  Property  owners 
agreed  that  the  tenant  would  pay  for  its 
own  improvements  but  would  be 
reimbursed  in  the  amount  of  $225,000 
by  the  Property  owners  out  of  any 
proceeds  which  resulted  fi-om  the  sale  of 
the  Property.  As  of  December  31, 1993, 
the  outstanding  balance  on  the  original 
first  deed  of  trust  loan  was  $617,000. 
Accordingly,  the  outstanding  liabilities 
on  the  Property  (the  Liabilities),  as  of 
December  31, 1993,  increased  by 
$350,000  to  $842,000. 

The  applicants  represent  that  the 
Property  has  been  and  continues  to  be 
leased  to  unrelated  parties.  As  of 
December  31, 1993,  the  Property  had  a 
fifty  percent  occupancy  rate  with  the 
average  lease  being  a  five-year,  triple  net 
lease  with  the  tenant  responsible  for  all 
of  the  actual  tenant  finish  work  on  the 
space.  The  Prior  Plan  Accounts'  portion 
of  the  lease  income  collected  since  1991 
will  amount  to  $36,349  as  of  December 
31, 1994. 

Roger  R.  Upton,  MAI  and  Martha  H. 
Mathis,  MAI  (the  Appraisers)  of  Upton 
Associates  located  in  Atlanta,  Georgia 
appraised  the  Property  as  of  January  14, 
1994  on  an  "as  is"  basis,  i.e.,  a  fifty 
percent  lease  rate.  Otter  represents  that 
both  the  Appraisers  and  Upton 
Associates  are  independent  of  and 
unrelated  to  SEI  and  its  affiliates.  In 
placing  the  fair  market  value  of  the 
Property  at  $2,650,000,  the  Appraisers 
utilized  the  income  approach  and  the 
market  approach,  but  gave  primary 
emphasis  to  the  income  approach  for 
the  value  estimate  of  the  Property. 
Accordingly,  the  Trust's  3.125  percent 
interest  in  the  Prop)erty  minus  its  pro 
rata  share  of  the  LiabiUties  would  be 
worth  $56,500. 

6.  Because  the  fair  market  value  of  the 
Property  Interest  is  less  than  the  Prior 
Plan  Accounts'  aggregate  costs  of 
acquiring  and  holding  the  Property 
Interest,  the  Property  Interest  will  be 
sold  by  the  Trust  to  Otter  for  the 
aggregate  costs  of  acquiring  and  holding 
the  Property  which  totaled  $61,406.  The 
rental  income  received  by  the  Prior  Plan 
Accoimts  covered  any  interest  which 
might  have  reasonably  accrued  on  the 
holding  costs  as  well  as  any  interest 
which  was  due  but  not  received  under 
the  second  deed  of  trust  loan.  However, 
the  rental  income  is  insufficient  to  fully 
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cover  the  actual  holding  costs.*  Because 
the  Prior  Plan  Accounts  have  received  a 
complrte  return  of  capital  with  regard  to 
their  investment  in  the  Limited 
Partnerships,  the  Trust  will  sell  the 
Limited  Partnership  Interests  to  Otter  at 
their  combined  fair  market  values  of 
$400,508.  Accordingly,  the  Trust  will 
sell  the  Interests  for  an  aggregate  sales 
price  of  S461. 914. 

7.  In  summary,  it  is  represented  that 
the  transaction  will  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because:  (a)  All  terms  and  conditions  of 
the  Sale  will  be  at  least  as  favorable  to 
the  Prior  Plan  Accounts  as  those 
obtainable  in  an  arm's  length 
transaction;  (b)  the  Sale  will  be  a  one- 
time cash  transaction;  (c)  the  Prior  Plan 
Accounts  will  not  be  required  to  pay 
any  comii  .ssions,  costs  or  other 
expenses  in  connection  with  the  Sale; 
(d)  the  Prior  Plan  Accounts  will  receive 
a  sales  price  equal  to  the  greater  of  the: 
(1)  the  fair  market  values  of  the  Interests 
as  determined  by  qualified,  independent 
appraisers;  or  (2)  the  Prior  Plan 
Accounts'  aggregate  costs  of  acquiring 
and  holding  the  Interests;  (e)  the  tojstee 
of  the  Plan  will  determine  that  the  Sale 
is  appropriate  for  the  Prior  Plan 
Accounts  and  is  in  the  best  interests  of 
the  Prior  Plan  Accounts  and  their 
participants  and  beneficiories:  (f)  the 
Prior  Plan  Accounts,  prior  to  the  Sale, 
will  (ibtain  the  written  consent  of  the 
[;nnoral  partner  of  each  of  the  limited 
partnerships  involved;  and  (g)  the  other 
partners  of  such  limited  partnerships,  as 
per  the  limited  partnership  agreements, 
will  be  given  the  right  of  first  refusal 
with  respect  to  the  Limited  Partnership 
Interests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Lucky  Electric  Supply  Inc.  Employees 
Pe!:sicn  Plan  (the  Plan)  Located  in 
Memphio,  Tennessee 

|.\pp!ication  No.  D-9792J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 


*The  rental  income  minus  ihe  Prior  Plan 
Acomnls'  pro  rata  share  of  the  interest  which  was 
due  but  never  received  under  the  second  deed  of 
trust  loan  minus  Ihe  interest  which  reasonably 
would  have  accrued  on  the  holding  costs  equals 
S8.M9  (S36.349  -S23.554  -$4,106).  Because  the 
holding  costs  amount  to  511.406,  the  remaining 
rental  income  of  58.689  is  insufTicient  to  cover 
those  costs.  See  Representation  »5  for  an 
explanation  of  the  rental  income  received  by  the 
Prior  Plan  Accounts.  See  Footnotes  »4  and  »5  for 
an  explanation  as  to  how  the  applicants  ralculatxd 
Ihe  interest  attributable  to  the  second  deed  of  trust 
loan  and  the  holding  costs,  respectively. 


authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847.  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406  (b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  {he  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  the  proposed  cash  sale  by  the 
Plan  to  Lucky  Electric  Supply,  Ina  (the 
Employer),  the  sponsor  of  the  Plan,  of  a 
group  annuity  contract  (the  GAC)  issued 
by  Mutual  Benefit  Life  Insurance 
Company  of  New  Jersey  (Mutual 
Benefit);  provided  that  the  following 
conditions  are  satisfied: 

(A)  The  sale  is  a  one-time  transaction  for 
cash; 

(B)  The  Plan  does  not  suffer  any  loss  or 
incur  .any  expenses  in  the  transaction; 

(3)  The  Plan  receives  a  purchase  price  of 
no  less  than  the  fair  market  value  of  the  GAG 
at  the  time  of  the  transaction;  and 

(4)  The  piDceeds  of  the  sale  are  used  solely 
to  discharge  the  Plan's  obligations  to 
participants  and  Iwneficiaries  in  connection 
with  the  termination  of  the  Plan. 

Summary  of  Facts  and  Representations 

1 .  The  Plan  is  a  defined  benefit 
pension  plan,  with  30  participants  as  of 
December  31.  1993.  The  Plan  was 
established  in  1974  by  Lucky  Electric 
Supply,  Inc.  (the  Employer),  which  is  a 
closely-held  Tennessee  corporation 
engaged  in  wholesale  and  retail 
electrical  supply  operations,  with  its 
place  of  business  in  Memphis, 
Tennessee.  The  trustee  of  the  Plan  is 
Marjlew  Lewis  who  is  a  director  of  the 
Employer. 

2.  In  1991.  the  Employer  took  the 
actions  necessary  to  terminate  the  Plan, 
and  established  May  31,  1991  as  the 
termination  date.  The  Employer 
represents  that  notice  of  intent  to 
terminate  the  Plan  was  made  to  Plan 
participants,  and  was  filed  with  the 
Pension  Benefit  Guaranty  Corporation 
(PBGC),  in  accordance  with  the 
requirement.^  of  the  PBGC. 

3.  The  sole  asset  in  the  Plan  upon  its 
termination  was  group  annuity  contract 
No.  03057  (the  GAC)  issued  by  Mutual 
Benefit  Life  Insurance  Company  of  New 
Jersey  (Mutual  Benefit).  The  Employer 
represents  that  Mutual  Benefit  was 
notified  of  the  termination  of  the  Plan, 
and  that  Mutual  Benefit  acknowledged 
receipt  of  such  notification  in  a  letter  to 
the  Employer  dated  July  22,  1991. 
Mutual  Benefit  also  advised  the 
Employer  that  effective  July  16,  1991. 
Mutual  Benefit  had  been  placed  in  a 
rchabilitory  conservatorship  (the 
Cons«!rvatorship)  by  the  insurance 
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commissioner  of  the  State  of  New  Jersey 
(the  Commissioner).^  The  Employer 
represents  that  the  Conservatorship 
effected  a  freeze  on  regular  payments 
and  withdrawals  from  Mutual  Benefits 
group  annuity  contracts,  including  the 
GAC  held  by  the  Plan.  Since  the 
Conservatorship  commenced,  the  only 
withdrawals  with  respect  to  the  GAC 
have  been  to  enable  hardship 
distributions  under  the  Plan  (the 
Hardship  Withdrawals).  The  Employer 
represents  that  upon  commencement  of 
the  Conservatorship  on  July  16, 1991, 
the  GAC  had  a  face  value,  referred  to  in 
the  terms  of  the  GAC  as  "contract 
value",  of  $147,477.68  (the 
Conservatorship  Face  Value),  consisting 
of  total  principal  deposits,  plus  interest 
at  the  rates  guaranteed  by  the  GAC  (the 
Contract  Rates),  less  previous 
withdrawals.  The  Employer  represents 
that  a  total  of  $37,743.55  in  Hardship 
Withdrawals  from  the  GAC  have  been 
made  by  the  Plan  since  the 
commencement  of  the  Conservatorship. 

4.  In  January  of  1993.  the  Employer 
received  a  letter  from  the  PBGC 
requesting  a  certification  that  final 
distribution  of  Plan  benefits,  in 
connection  with  termination  of  the  Plan, 
had  been  accomplished.  Due  to  the 
Conservatorship's  ft^eze  on  withdrawals 
and  payments  with  respect  to  the  GAC. 
other  than  the  Hardship  VVithdrawals. 
the  Employer  has  not  been  able  to 
accomplish  final  distribution  of  benefits 
to  the  Plan's  participants,  in  accordance 
with  requirements  of  the  PBGC.  In  order 
to  enable  the  Plan  to  accomplish 
complete  discharge  of  Plan  benefit 
obligations  and  distribution  of  assets  in 
accordance  with  requirements  of  the 
PBGC,  the  Employer  proposes  to 
purchase  the  GAC  from  the  Plan,  and  is 
requesting  an  exemption  to  permit  such 
transaction  under  the  terms  and 
conditions  described  herein. 

5.  The  Employer  proposes  a  purchase 
price  for  the  GAC  which  represents  its 
new  value  as  determined  with  reference 
to  the  Conservatorship,  as  described 
herein.  As  a  result  of  the 
Conservatorship,  a  plan  of  rehabilitation 
of  Mutual  Benefit  (the  Rehab  Plan)  has 
been  approved  by  the  Commissioner, 
under  which  the  terms  of  the  GAC  have 
been  redefined  and  restated.  Under  the 
Rehab  Plan,  as  the  holder  of  a  Mutual 
Benefit  group  annuity  contract,  the  Plan 
had  the  options  of  "opting  out"  of  the 


'The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  GAC  are  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4. 
Subtitle  B,  Title  I  of  the  Act.  In  this  proposed 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  Part  4  which  may  have  arisen 
as  a  result  of  the  acquis'ition  and  holding  of  the 
CAC. 


Rehab  Plan,  in  which  case  the  GAC 
would  have  been  terminated,  or  "opting 
in",  in  which  case  the  GAC  would  be 
restated,  redefined,  and  would  be 
supported  and  reinsured  by  a 
consortium  of  life  insurance  companies. 
By  not  submitting  the  forms  necessary 
to  "opt  out"  of  the  Rehab  Plan,  the 
Trustee  allowed  the  Plan  to  be  "opted 
in"  automatically.  Consequently,  the 
GAC  has  been  assigned  a  new  value  (the 
New  Value)  equal  to  100  percent  of  the 
Conservatorship  Face  Value,  less 
subsequent  Hardship  Withdrawals,  plus 
interest  on  this  amount  as  follows:  (a) 
For  the  period  of  July  16,  1991  through 
Decemtwr  31. 1991,  interest  at  the 
Contract  Rates;  (b)  for  calendar  year 

1992.  interest  an  annual  rate  of  four 
percent;  and  (c)  for  calendar  years  1993 
and  1994,  an  annual  rale  of  3.5  percent. 
The  Rehab  Plan  provides  that 
subsequent  to  1994.  the  New  Value  will 
earn  an  annual  rate  of  interest 
determined  each  year  by  the 
performance  of  a  separate  account 
maintained  by  Mutual  Benefit.  On  the 
basis  of  the  foregoing,  the  GAC's  New 
Value  plus  interest,  as  of  December  31, 

1993,  was  $123,422.43.  The  Employer 
represents  that  the  Plan  is  unable  to 
withdraw  its  Investment  in  the  GAC 
without  the  payment  of  a  substantial 
fee.  which  would  be  assessed  by  Mutual 
Benefit  under  the  terms  of  the  Rehab 
Plan. 

6.  In  accordance  with  the  Rehab 
Plan's  new  valuation  of  the  GAC.  the 
Employer  proposes  to  pay  the  Plan  cash 
for  the  GAC  in  the  amount  of  the  New 
Value  plus  all  interest  accrued  in 
accordance  with  the  Rehab  Plan  as  of 
the  date  of  the  purchase.  The  Employer 
states  that  such  a  purchase  transaction 
will  allow  the  Plan  to  substitute  the 
GAC.  which  is  illiquid  due  to  the 
inabihty  to  withdraw  its  value,  for  the 
cash  assets  necessary  for  the  Plan's 
participants  to  receive  the  full  amount 
of  the  benefits  due  them  under  the  terms 
of  the  Plan.  The  Employer  represents 
that  no  participant  will  receive  less  than 
the  fiil]  value  of  his  or  her  accrued 
benefits  under  the  terms  of  the  Plan. 
The  Employer  estimates  that  the 
termination  value  of  all  Plan 
participants'  accrued  benefits  as  of 
March  31. 1995  will  be  $239,953.57. 
Commensurate  with  the  Employer's 
proposed  purchase  of  the  GAC.  the 
Employer  will  make  cash  contributions 
to  the  Plan  to  supply  funding  for  the 
excess  of  the  Plan's  accrued  benefit 
obhgations  over  the  purchase  price  of 
the  GAC 

7.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (1)  The 


transaction  enables  the  Plan  to  liquidate 
it  sole  asset,  the  GAC.  to  enable 
distribution  of  benefits  in  connection 
with  termination  of  the  Plan;  (2)  The 
transaction  is  a  one-time  cash 
transaction  in  which  the  Plan  will  incur 
no  losses  or  expenses;  (3)  The  Plan  will 
receive  a  purchase  price  for  the  GAC 
equal  to  its  New  Value  plus  Interest 
through  the  date  of  sale  in  accordance 
with  the  Rehab  Plan;  and  (4)  All  Plan 
participants  will  receive  all  benefits  due 
them  under  the  terms  of  the  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

CNA  Employees'  Retirement  Trust  (the 
Trust)  Located  in  Chicago,  Illinois 

[Application  Nos.  D-9539  through  D-9.S44| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  .the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406fb)(l) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Codn. 
shall  not  apply,  effective  January  17. 
1992,  to  fifteen  past  sales  and  purchases 
by  the  Trust  of  twelve  issues  of  short- 
term  commercial  pa{>er  (the  CNA 
Transactions),  as  identified  below, 
involving  the  Continental  Casualty 
Company,  the  Continental  Assurance 
Company,  the  Continental  Assurance 
Company  Guaranteed  Investment  Fund, 
the  Valley  Forge  Life  Insurance 
Company.  Valley  Forge  Insurance 
Company,  and  the  American  Casualty 
Company  of  Reading,  Pennsylvania 
(collectively,  the  CNA  Companies),  each 
of  which  is  a  party  in  interest  with 
respect  to  the  CNA  Employees* 
Retirement  Plan  (the  Plan),  whose  assets 
are  held  by  the  Trust;  provided  that  the 
following  conditions  are  satisfied: 

(A)  In  each  of  the  CNA  Transactions, 
the  Trust  j>aid  no  more,  or  received  no 
less,  than  the  fair  market  value  of  the 
commercial  paper  involved  in  the 
transaction; 

(B)  The  CNA  TYansactions 
constituted,  in  the  aggregate,  less  than 
four  f>ercent  of  all  commercial  paper 
transactions  of  the  Trust  during  1992; 
and 

(C)  The  CNA  Companies  have 
undertaken  efforts  to  prevent  any 
recurrence  of  direct  or  indirect 
transactions  involving  the  Trust  and  the 


* 

CNA  Companies,  including  the 
appointment  of  an  independent 
investment  manager  of  all  the  Trust's 
commercial  paper  investments. 

Summary  of  Facts  and  Representations 

1.  The  Plan  Is  a  defined  contribution 
pension  plan  sponsored  by  CNA 
Financial  Corporation  (CNAF),  an 
Illinois  public  corporation,  83  percent  of 
the  stock  of  which  is  owned  by  Loews 
Corporation.  CNAF's  largest  wholly- 
owned  subsidiary  is  the  Continental 
Casualty  Company  (Casualty),  one  of  the 
largest  property-casualty  insurance 
underwriters  in  the  United  States. 
Among  Casualty's  eleven  insurance 
subsidiaries  (collectively,  the  CNA 
Companies)  are  the  Continental 
Assurance  Company  (Assurance)  and 
the  American  Casualty  Company  of 
Reading,  Pennsylvania  (ACCP).  Valley 
Forge  Life  Insurance  Company  (\'F  Life) 
is  a  wholly-owned  subsidiary'  of 
Assurance,  and  Valley  Forge  Insurance 
Company  (VF  Insurance)  is  a  wholly- 
owned  subsidiary  of  ACCP.  Assurance 

is  a  registered  investment  advisor  under 
the  Investment  Advisors  Act  of  1940.  as 
amended.  The  Plan  had  19,858 
participants  as  of  December  31, 1992. 
and  total  assets  of  approximately  $443 
million  as  of  June  30,  1993. 

2.  Prior  to  January  2.  1992.  the  Plan's 
assets  had  been  invested  by  Assurance, 
as  Plan  fiduciary,  through  a  variety  of 
separate  accounts,  and  in  a  participating 
investment  contract  issued  by 
Assurance.  Effective  January  1, 1992,  all 
of  the  Plan's  investment  contracts  and 
separate  accounts  were  canceled  and 
terminated,  and  the  liquidated  assets 
were  transferred  to  the  CN.A  Employees* 
Retirement  Trust  (the  Trust). 
Simultaneously,  CNAF  entered  into  a 
contract  with  Assurance  (the  Advisory 
Agreement),  effective  January  1, 1992^ 
under  which  Assurance  agreed  to 
provide  investment  advice  to  the  Trust.* 
Among  other  things.  Assurance  agreed 
to  supervise  the  composition  of  the 
Trust's  portfolio  continuously,  and  to 
determine  the  nature  and  timing  of 
changes  in  the  portfolio  and  the  manner 
of  effectuating  such  changes,  subject  to 
the  oversight  of  the  Trust's  trustees. 
Assvirance*s  responsibilities  under  the 
Advisory  Agreement  include  the 
provision  of  advice,  i  ■'formation  and 
recommendations  uiin  respect  to 
acquisition,  holding  and  disposition  of 
securities  by  the  Trust.  During  1992. 
two  individuals  who  were  employed  by 
Assurance  and  Casualty  (the  Traders) 
had  investment  discretion  over 


"The  Applicants  represent  that  the  Trust  does  not 
pay  any  fees  to  Assurance  with  respect  to  services 
rendered  pursuant  to  the  Advisory  Agreement. 
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commercial  paper  transactions  of  the 
Trust,  Casualty,  and  the  other  CNA 
Companies. 

3.  The  Applicants  represent  that  as 
part  of  an  internal  compliance  program, 
Casualty's  employee  benefits  planning 
staff  developed  a  systems  program 
designed  to  detect  related-party 
transactions  involving  the  Trust.  A  trial 
run  of  that  program  on  May  6. 1993 
detected  that  certain  Trust  transactions 
involved  commercial  paper  which  was 
purchased  by  CNA  Companies.  Upon 
this  discovery,  further  investigations 
were  conducted  by  Casualty's  legal  staff 
in  Jime  1993  to  determine  whether  any 
more  of  the  Trust's  commercial  paper 
transactions  involved  CNA  Companies. 
As  a  result  of  these  voluntary 
investigative  efforts.  Casualty  has 
determined  that  fifteen  of  the 
commercial  paper  transactions  engaged 
in  by  the  Trust  between  January  17  and 
December  10, 1992  involved  five  of  the 
CNA  Companies  (the  CNA 
Transactions).  In  response  to  the 
discovery  of  these  transactions,  the  five 
CNA  Companies  involved  (the 
AppUcants)  are  requesting  an  exemption 
for  the  CNA  Transactions  under  the 
terms  and  conditions  described  herein. 

4.  The  CNA  Transactions  fall  into  four 
categories:  (a)  Direct  Trust  sales,  which 
are  direct  sales  by  the  Trust  of 
commercial  paper  to  a  CNA  Company; 
(b)  Indirect  Trust  sales  through  the 
issuer,  which  are  sales  by  the  Trust  of 
commercial  paper  to  the  issuer  of  the 
commercial  paper,  and  the  purchase  by 
CNA  Companies,  on  the  same  date  and 
from  the  same  issuer,  of  commercial 
paper  issued  by  that  same  issuer  with 
the  same  ma  urity  date;  (c)  Indirect 
Trust  sales  through  dealers,  which  are 
sales  by  the  Trust  of  conunercial  paper 
to  independent  broker-dealers,  and  the 
purchase  by  CNA  Companies  on  the 
same  date  from  the  same  broker-dealers 
of  commercial  paper  of  the  same  issuer 
and  with  the  same  maturity  date;  and 
(d)  Indirect  Trust  purchases  through 
dealers,  which  are  sales  by  CNA 
Companies  of  commercial  paper  to 
independent  broker-dealers,  and  the 
purchase  by  the  Trust  on  the  same  date 
from  the  same  broker-dealers  of 
commercial  paper  of  the  same  issuer 
and  with  the  same  maturity  date.  The 
Applicants  describe  the  details  of  the 
CNA  Transactions  as  follows: 

(a)  Direct  Trust  sales: 

(1)  On  November  2, 1992,  the  Trust 
sold  Ameritech  Capital  Funding 
commercial  paper  with  a  maturity  date 
of  November  13, 1992,  principal  amount 
$17,575,000.  to  Casualty  for 
$17,558,245.17. 

(2)  On  November  2, 1992.  the  Trust 
sold  Woolworth  Corporation 


commercial  paper  with  a  maturity  date 
of  November  13. 1992.  principal  amount 
$17,950,000.  to  Casualty  for 
$17,928,011.25.9 

(b)  Indirect  Trust  sales  through  the 
issuer  On  November  2, 1992.  the  Trust 
sold  Chevron  commercial  paper  which 
it  had  acquired  on  October  28. 1992. 
with  a  maturity  date  of  December  3, 
1992  and  the  principal  amount 
$65,900,000.  to  Chevron  for 
$65.928.614.85. 'o  and  on  the  same  date 
Assurance  and  Casualty  bought  Chevron 
commercial  paper  with  the  same 
maturity  date  and  in  the  same  principal 
amount  from  Chevron. 

(c)  Indirect  Trust  sales  through 
dealers: 

(1)  On  January  17. 1992.  the  Trust 
sold  Federal  Farm  Credit  commercial 
paper,  in  the  principal  amount  of  $15 
million  with  a  maturity  date  of  January 
24.  1992.  to  an  independent  broker- 
dealer  for  $14,988,625.  and  on  the  same 
date  Assurance  bought  Federal  Farm 
Credit  commercial  paper  with  the  same 
maturity  date  and  in  the  same  principal 
amount  from  the  same  independent 
broker-dealer  for  $14,988,654.17. 

(2)  On  January  31, 1992,  the  Trust 
sold  Student  Loan  Mortgage  commercial 
paper,  in  the  principal  amount  of 
$24,800,000  with  a  maturity  date  of 


"The  Applicants  represent  that  the  ule  prices  in 
both  of  the  direct  Trust  sales  were  determined  by 
contemporaneous  independent  price  quotes  for  the 
commercial  paper  from  dealers  in  such  paper.  The 
Applicants  further  represent  that  due  to  an 
irregularity  In  the  U.S.  commercial  {>aper  market  on 
the  day  of  the  transactions,  the  Trust's 
representative.  Mr.  Wayne  Gulgren,  succeeded  in 
obtaining  prices  for  the  Ameritech  Capital  Funding 
and  Woolworth  Corporation  commercial  paper  on 
November  2. 1992.  which  were  actually  more 
favorable  to  the  Trust  than  the  Trust  could  have 
obtained  through  dealers  in  the  open  market 

■''The  Applicants  represent  that  the  Chevron 
paper,  unlike  all  the  other  commercial  ptaper 
involved  in  the  CNA  Transactions,  is  referred  to  as 
"coupon  paper"  which  sells  at  its  principal  face 
amount,  rather  than  at  a  discount,  and  has  a  stated 
interest  rate.  Interest  accrues  at  the  stated  interest 
rate,  and  the  principal  amount  plus  the  accrued 
interest  is  returned  at  maturity  or  on  prepayment. 
Thus,  when  the  Trust  acquired  $65,900,000 
principal  amouni  Chevron  paper  with  a  maturity  of 
December  3.  1992  and  a  3.12S  percent  stated 
interest  rate,  the  Trust  had  paid  565.900,000.  When 
the  Trust  sold  this  position  back  to  Chevron  on 
November  2, 1992,  the  Trust  received 
565,928,614.85.  including  Ave  days'  interest  at  the 
paper's  stated  rate  of  3.125  percent.  The  Applicant 
represents  that  the  remainder  of  the  commercial 
paper  involved  in  the  CNA  Transactions  is  referred 
to  as  "discount  paper",  for  which  the  purchaser 
pays  a  price  below  the  principal  face  amount  and 
is  [>aid  the  face  amount  upon  the  paper's  maturity. 
The  Applicants  stale  that  approximately  one-half  of 
Che\Ton's  commercial  paper  is  issued  as  discount 
paper,  and  the  remainder  is  issued  as  coupon  paper. 
The  Applicants  represent  that  investors  typically 
preferring  to  invest  in  U.S.  Treasury  bills,  which  are 
issued  only  in  discount  form,  are  likely  to  invest  in 
discount  paper,  while  coupon  paper  is  a  more  likely 
investment  for  investors  which  typically  invest  In 
interest-bearing  securities. 


February  14, 1992.  to  an  independent 
broker-dealer  for  $24,762,097.33.  and  on 
the  same  date  Student  Loan  Mortgage 
commercial  paper  with  the  same 
maturity  date  in  a  lesser  principal 
amount  was  purchased  from  the  same 
independent  broker-dealer  for 
$20,693,567.08  by  the  Continental 
Assurance  Company  Guaranteed 
Investment  Fund  (the  G.I.  Fund),  which 
is  a  sub-account  of  a  separate  account 
maintained  by  Assurance. 

(3)  On  February  18. 1992.  the  Trust 
sold  Bell  Atlantic  commercial  paper,  in 
the  principal  amount  of  $24,700,000 
with  a  maturity  date  of  February  21. 
1992.  to  an  indepyendent  broker-dealer 
'for  $24,691,252.08.  and  on  the  same 
date  the  G.I.  Fund  bought  Bell  Atlantic 
commercial  paper  with  the  same 
maturity  date  and  in  the  same  principal 
amount  from  the  same  independent 
broker-dealer  for  $24,691,355. 

(4)  On  November  2, 1992.  the  Trust 
sold  Detroit  Edison  commercial  paper, 
in  the  principal  amount  of  $10  million 
with  a  maturity  date  of  November  23. 
1992.  to  an  independent  broker-dealer 
for  $9,979,466.67.  and  on  the  same  date 
Casualty  bought  Detroit  Edison 
commercial  paper  with  the  same 
maturity  date  and  in  the  same  principal 
amount  from  the  same  independent 
broker-dealer  for  $9,980,722.22. 

(5)  On  November  18. 1992.  the  Trust 
sold  Abbot  Labs  commercial  paper,  in 
the  principal  amount  of  $13,970,000 
with  a  maturity  date  of  December  14. 
1992.  to  an  independent  broker-dealer 
for  $13,938,218.25.  and  on  the  same 
date  Casualty  bought  Abbott  Labs 
commercial  paper  with  the  same 
maturity  date  and  in  the  same  principal 
amount  from  the  same  independent 
broker-dealer  for  $13,938,420.04. 

(6)  On  December  1. 1992.  the  Trust 
sold  Wal-Mart  commercial  paper,  in  the 
principal  amount  of  $20,645,000  with  a 
maturity  date  of  December  10.  1992.  to 
an  independent  broker-dealer  for 
$20,628,225.94.  and  on  the  same  date 
Casualty.  VF  Life,  and  ACCP  bought 
Wal-Mart  commercial  paper  witn  the 
same  maturity  date  and  in  the  same 
principal.amount  from  the  same 
independent  broker-dealer  for 
$20,628,484. 

(d)  Indirect  Trust  purchases  through 
dealers: 

(1)  On  March  4.  1992.  Casuahy  sold 
Unilever  Capital  Corporation 
commercial  paper,  in  the  principal 
amount  of  $17,530,000  with  a  maturity 
date  of  April  2. 1992.  to  an  independent 
broker-dealer  for  $17,471,396.24.  and  on 
the  same  date  the  Trust  bought  Unilever 
Capital  Corporation  commercial  paper 
with  the  same  maturity  date  in  the 
principal  amount  of  $13,390,000  from 


the  same  independent  broker-dealer  for 
$13,883,992.31. 

(2)  On  September  29. 1992.  ACCP 
sold  Nestles  Capital  Corporation 
commercial  paper,  in  the  principal 
amount  of  $2,200,000  with  a  maturity 
date  of  October  13, 1992,  to  an 
independent  broker-dealer  for 
52,197,347.78.  and  on  the  same  date  the 
Trust  bought  Nestles  Capital 
Corporation  commercial  paper  with  the 
same  maturity  date  and  in  the  same 
principal  amount  &t)m  the  same 
independent  broker-dealer  for 
$2,197,364.89. 

(3)  On  December  10. 1992,  VF 
Insurance  sold  GTE  Corporation 
commercial  paper,  in  the  principal 
amount  of  $11  million  with  a  maturity 
date  of  January  13, 1993,  to  an 
independent  broker-dealer  for 
SIO.959,275.56.  and  on  the  same  date 
the  Trust  bought  GTE  Corporation 
commercial  paper  with  the  same 
maturity  date  and  in  the  same  principal 
amount  from  the  same  independent 
broker-dealer  for  $10,959,483.33. 

5.  The  Applicants  represent  that  any 
violations  of  the  Act  attributable  to  the 
participation  of  CNA  Companies  in  the 
CNA  Transactions  resulted 
inadvertently  and  unintentionally  &t)m 
actions  customarily  taken  by  the  Traders 
in  effecting  commercial  paper 
transactions.  The  Appficants  represent 
that,  except  for  three  indirect  Trust 
purchases  of  commercial  paper  through 
dealers,  the  CNA  Transactions  were 
effected  to  accomplish  the  necessary 
liquidation  of  Trust  assets  in  order  to 
satisfy  the  Trust's  obligations  arising 
from  commitments  to  purchase  U.S. 
Treasury  securities  or  short-term 
commercial  paper  issued  by  U.S. 
corporations.  The  Applicants  state  that 
in  all  of  the  CNA  Transactions,  the 
commitments  on  behalf  of  the  Trust  to 
purchase  the  commercial  paper  or  U.S. 
Treasury  securities  were  made  because 
the  yields  on  the  obligations  to  be 
purchased  were  higher  than  those  on 
the  commercial  paper  which  was  sold. 
The  Applicants  maintain  that  if  the 
commercial  paper  in  issue  had  not  been 
sold  by  the  Trust  on  the  dates  of  the 
CNA  Transactions,  the  Trust  would 
have  foregone  the  incremental  return  on 
the  government  obligations  and 
commercial  paper  to  which  it  was 
committed,  and  the  Trust  would  have 
been  required  to  reimburse  its  broker  for 
any  costs  of  carrying  the  obligations 
until  settlement. 

The  Applicants  represent  that  the 
three  indirect  Trust  purchase 
transactions  were  mistakenly  initiated 
by  the  Traders,  who  proceeded  on 
erroneous  assumptions  about  the  Trust's 
ability  to  engage  in  the  transactions  with 


the  CNA  Companies.  The  Applicants 
state  that  the  sellers  in  these 
transactions  were  under  no  obligation  to 
sell  the  commercial  paper  to  the  Trust, 
nor  was  the  Trust  obligated  to  purchase 
the  commercial  paper  from  the  sellers. 
The  Applicants  represent  that  the 
commercial  paper  involved  in  the  Trust 
purchase  transactions  was  readily 
tradable  on  the  open  market,  and  that 
sellers  other  than  the  CNA  Companies 
could  readily  have  been  located. 

The  Applicants  represent  that  as  a 
percentage  of  commercial  paper 
transactions  entered  into  during  1992  by 
the  Trust,  the  CNA  Transactions  were 
minor.  Specifically,  the  Applicants  state 
that  the  total  amount  involved  in  the 
CNA  Transactions  constituted  only  3.15 
percent  of  all  commercial  paper 
transactions  entered  into  by  the  Trust 
during  1992  and  only  2.52  percent  of  all 
transactions  entered  into  by  the  Trust 
during  1992. 

6.  Tne  Applicants  represent  that  in 
each  of  the  CNA  Transactions,  the  Trust 
bought  or  sold  commercial  paper  on 
terms  which  were  as  favorable  or  more 
favorable  to  the  Trust  as  those  which  the 
Trust  could  have  obtained  in  arm's- 
length  transactions  with  unrelated 
parties  on  the  open  market.  Specifically, 
the  Applicants  represent  that  in  the 
purchase  transactions,  the  Trust  did  not 
pay,  and  the  CNA  Companies  did  not 
receive,  prices  which  were  in  excess  of 
the  fair  market  value  of  the  commercial 
paper  purchased.  Similarly,  with 
respect  to  the  sale  transactions,  the 
Applicants  represent  that  the  Trust 
received  purchase  prices  which  were 
equal  to  or  in  excess  of  the  fair  market 
values  of  the  commercial  paper  at  the 
time  of  the  transactions. ' '  With  respect 
to  the  Trust  purchases,  the  Applicants 
also  represent  that  the  commercial 
paper  issues  involved  in  the  CNA 
Transactions  were  highly  liquid  and 
involved  highly  fiquid  issuers,  and  that 
none  of  the  parties  to  the  transactions 
were  under  any  compulsion  or  duress 
because  the  commercial  paper  involved 
could  have  been  sold  by  and  purchased 
by  sellers  and  purchasers  other  than  the 
Trust  and  the  CNA  Companies.  The 
Applicants  have  obtained  written 


' '  The  Applicants  represent  that  a  retrosp«;t)ve 
determination  of  whether  a  single  trade  of 
commercial  paper  was  made  for  fair  market  value 
(denned  as  the  price  at  which  the  commercial  paper 
would  trade  between  a  willing  buyer  and  willing 
seller,  neither  party  being  under  a  compul^ion  to 
buy  or  sell),  is  difficult,  and  includes  comparisons 
of  identical  or  similar  transactions,  taking  into 
account  differences  between  the  transactions  being 
compared.  The  Department  expresses  no  opinion  as 
to  the  Applicants'  representations  regarding  the 
determination  of  fair  market  value  of  commercial 
paper,  or  whether  the  paper  involved  In  the  CNA 
Transactions  was  exchanged  at  its  fair  market  value. 


determinations  by  independent 
commercial  paper  broker-dealers  (the 
Independent  Dealers),  confirming  the 
fair  market  value  prices  and  liquidity  of 
the  commercial  paper  involved  in  the 
CNA  Transactions.  The  representations 
of  the  Independent  Dealers  are 
summarized  as  follows: 

(a)  In  a  letter  dated  December  20, 
1993.  William  H.  Honnaker  III 
(Honnaker).  vice-president  of  Goldman 
Sachs  Money  Markets.  LP.  (GSMM) 
states  that  after  a  review  of  the  CNA 
Transactions,  it  is  the  opinion  of  GSMM 
that  the  Trust  sold  and  purchased  the 
commercial  paper  at  rates  which  are 
representative  of  those  at  which  such 
paper  would  have  traded  on  the  open 
market  for  the  time  periods  in  question 
between  unrelated  buyers  and  sellers, 
and  that  the  Trust  purchased  the 
commercial  paper  at  rates  which  are 
representative  of  those  at  which  such 
paper  would  have  traded  on  the  open 
market  for  the  time  periods  in  question 
between  unrelated  buyers.  With  resp)ect 
to  the  Trust  purchases,  in  a  letter  dated 
January  14, 1994,  Honnaker  states  that 
GSMM  could  have  found  a  willing 
buyer  other  than  the  Trust  to  purchase 
the  Nestles  and  Unilever  commercial 
paper  if  it  had  held  or  acquired  such 
paper  at  the  time  of  those  transactions, 
and  that  the  commercial  paper  traded  by 
Nestles  and  Unilever  was  readily 
tradable  in  the  market  at  the  time  of 
those  transactions. 

(b)  In  a  letter  dated  December  2,  1993, 
Andrea  L.  Dullberg  (DuUberg).  a  senior 
vice-president  of  Merrill  Lynch  Money 
Markets.  L.P.  (MLMM)  states  that  the 
prices  at  which  the  CNA  Transactions 
were  consummated  were  within  the  bid- 
offer  ranges  for  such  securities  on  the 
dates  involved.  With  respect  to  the 
Trust  purchases  of  GTE  and  Unilever 
commercial  paper,  involving  MLMM  as 
broker-dealer,  Dullberg  states  the 
purchase  prices  were  the  fair  market- 
prices  of  the  commercial  paper  at  the 
time  of  the  transactions.  '^  In  a  letter 
dated  January  5. 1994.  another  vice 
president  of  MLMM,  John  B.  Sprung, 
states  that  it  could  have  found  a  willing 
buyer  other  than  the  Trust  to  purchase 
the  GTE  and  Unilever  commercial  paper 
involved  in  the  Trust  purchases  in 
which  MLMM  participated  as  broker- 
dealer,  and  that  the  commercial  paper 
issued  by  GTE  and  Unilever  was  readily 
tradable  on  the  open  market  at  the  times 


'•  Dullberg's  letter  does  not  refer  to  the  fair  market 
value  of  any  other  commercial  paper  involved  in 
the  CN.A  Transactions,  and  Dullberg  states  that  as 
a  matter  of  policy,  MLMM  does  not  opine  on  fair 
market  value  with  respect  to  trades  in  which 
MLKiM  did  rK>t  participate. 
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of  the  Trust  purchases  of  that 
commercial  paper. 

(c)  Michael  B.  Connolly,  vice 
president  of  Citicorp  Securities,  Inc., 
states  in  a  letter  dated  January  7, 1994, 
that  the  purchase  prices  in  the  CNA 
Transactions  were  within  the  bid-offer 
range  for  similar  commercial  paper  on 
the  dates  involved. 

(d)  WilUam  D.  Folland,  vice  president 
of  CS  First  Boston  Corporation,  in  a 
letter  dated  January  6, 1994,  represents 
that  the  prices  at  which  the  Trust 
purchased  and  sold  commercial  paper 
in  the  CNA  Transactions  were  equal  to 
or  better  than  the  rates  which  such 
paper  would  have  been  quoted  on  the 
open  market  by  a  dealer  wilUng  to  make 
a  market  in  such  paper. 

7.  In  addition  to  tne  foregoing 
representations  of  the  Independent 
Dealers,  the  applicants  have  also 
obtained  the  opinions  of  an 
independent  professional  analyst  of 
commercial  paper  markets,  Dr.  Marcia 
L.  Stigum  (Dr.  Stigum).  Dr.  Stigum  (Ph. 
D.  in  economics.  1961,  Massachusetts 
Institute  of  Technology),  who  is 
president  of  her  money  market 
consulting  firm  in  Quechee,  Vermont, 
represents  that  she  is  independent  of 
and  unrelated  to  the  CNA  Companies, 
and  that  she  has  substantial  experience 
as  an  expert  on  commercial  paper 
market  issues.  Dr.  Stigum  has  submitted 
a  report  containing  analyses  of  each  of 
the  CNA  Transactions  and  the  market 
environments  in  which  each  one 
occurred.  Dr.  Stigum  represents  that  her 
report  was  prepared  with  the  objective 
of  addressing  two  questions:  (1)  Was  the 
paper  sold  to  and  bought  by  the  Trust 
in  each  CNA  Transaction  readily 
marketable  at  the  time  of  the 
transaction?  (2)  Were  the  CNA 
Transactions  consummated  at  fair 
market  value?  Dr.  Stigum's  findings 
detailed  in  her  report  in  response  to 
these  two  questions  are  summarized  as 
follows: 

(A)  All  twelve  issues  of  commercial 
paper  sold  to  and  bought  by  the  Trust 
in  the  CNA  Transactions  were 
unequivocally  readily  marketable.  Dr. 
Stigum  stales  that  in  this  context,  the 
term  "readily  marketable"  means 
"highly  liquid."  She  states  that  at  any 
time,  the  original  owner  or  subsequent 
owner  of  each  issue  of  the  commercial 
paper  could  have  sold  that  paper  at  a 
fair  market  value  to  the  issuing  dealer 
or.  in  the  case  of  direct  paper,  could 
have  obtained  a  prepayment  from  the 
issuer. 

(1)  Dr.  Stigum  notes  that  all  issues  of 
paper  sold  by  the  Trust  to  CNA 
Companies,  except  for  the  Chevron 
paper,  was  "dealer  paper"  which  the 
Trust  had  purchased  from  dealers  rather 


than  directly  from  the  issuers.  Dr. 
Stigum  states  that  every  dealer  in 
commercial  paper  stands  ready  to  bid 
for  paper  issued  by  one  of  the  names 
which  that  dealer  sells  (i.e.,  "dealer 
paper"),  in  order  to  make  the  paper  sold 
by  that  dealer  as  liquid  as  possible.  Dr. 
Stigum  has  determined  that  the  Trust 
could  have  sold  to  an  unrelated  third 
party,  including  any  dealer  through 
whom  the  paper  of  a  particular  name  is 
issued,  each  piece  of  dealer  paper  it  sold 
to  the  CNA  Companies,  on  the  same 
date  it  sold  that  paper  to  the  CNA 
Companies.  Accordingly,  Dr.  Stigum 
concludes  that  all  dealer  paper  in  the 
CNA  Transactions  was  100  percent 
liquid.  With  respect  to  the  Chevron 
paper.  Dr.  Stigum  states  that  it' was 
"direct  paper"  which  the  Trust 
purchased  directly  from  the  issuer, 
featuring  the  ability  to  have  the  issuer 
prepay  at  any  time  before  maturity,  and 
that  this  issue  of  Chevron  paper  was  and 
is  100  percent  liquid. 

(2)  Dr.  Stigum  states  that  two  of  the 
three  issues  of  commercial  paper  bought 
by  the  Trust  from  the  CNA  Companies 
were  dealer  paper  which  carried  the  top 
credit  ratings  given  by  Moody's  and 
Standard  &  Poors,  and  that  the  third 
issue  of  such  paper  carried  a  split  rating 
which  even  conservative  investors 
consider  to  be  quite  acceptable.  Dr. 
Stigum  states  that  at  no  time  during  the 
period  over  which  the  commercial 
paper  involved  in  the  CNA  Transactions 
matured,  or  subsequently,  have  any  one 
of  the  issuers  of  such  paper  experienced 
financial  difficulties  that  either  caused 
the  issuer's  paper  to  be  downgraded  or 
caused  the  issuer  to  exit  the  commercial 
paper  market.  Dr.  Stigum  concludes  that 
the  commercial  paper  sold  by  the  Trust 
was  100  percent  liquid. 

(B)  All  of  the  CNA  Transactions,  both 
buys  and  sells,  were  consummated  at 
fair  market  values,  i.e.,  terms  at  least  as 
favorable  to  the  Trust  as  could  have 
been  obtained  in  open-market 
transactions  with  unrelated  parties.  Dr. 
Stigum's  report  includes  an  analysis  of, 
and  conclusions  regarding,  each  of  the 
CNA  Transactions,  and  she  represents 
that  her  findings  on  each  transaction 
demonstrate  that  each  of  the  CNA 
Transactions  was  consummated  at  fair 
market  value,  which  she  defines  as  "a 
price  (rate)  at  which  a  willing  seller 
would  have  sold  to  a  willing  buyer, 
neither  being  under  any  compulsion  to 
sell  or  buy." 

In  her  report.  Dr.  Stigum  explains  that 
her  determinations  of  the  fair  market 
values  of  the  commercial  paper 
involved  in  the  CNA  Transactions  were 
based  on  comparisons  with  LIBOR 


rates  ",  because  time-series  data  on 
short-term  commercial  paper  rates  are 
not  available,  and  short-term 
commercial  paper  was  traded  during  the 
relevant  period  at  a  relatively  constant 
spread  to  LIBOR  rates,  on  which 
accurate  time-series  data  are  readily 
available.  She  states  that  over  the  time 
period  of  the  CNA  Transactions, 
commercial  paper  for  different 
maturities  consistently  traded  at  a 
spread  below  LIBOR  rates  for  Eurodollar 
deposits  having  those  same  maturities. 
Accordingly,  for  each  CNA  Transaction, 
Dr.  Stigum  presented  and  compared 
actual  CNA  Transactions  data  with  two 
LIBOR  yield  curves:  (1)  For  the  week  of 
the  initial  purchase  of  the  commercial 
paper;  and  (2)  for  the  week  of  the 
subsequent  sale  or  purchase  of  such 
paper.  She  states  that  her 
determinations  were  also  influenced  by 
her  awareness  that  the  rates  at  which 
secondary  trades  of  commercial  paper 
may  be  effected  through  a  dealer  depend 
on  the  name  and  rating  of  the  issuer,  the 
rates  that  the  issuer  is  posting,  and  the 
precise  time  of  day  at  which  the 
secondary  trade  is  made.  On  the  basis  of 
these  factors,  Dr.  Stigum  represents  that 
she  has  judged  the  prices  (rates) 
involved  in  the  CNA  Transactions  to  be 
fair  market  prices  if  they  fell  within  a 
range  of  five  basis  points  above  or  below 
the  rate  that  the  data  indicated  to  be  a 
fair  market  rate. 

8.  The  Applicants  represent  that  since 
discovery  of  the  CNA  "Transactions  in 
May  and  June  1993,  they  have 
undertaken  efforts  to  prevent  any 
recurrence  of  direct  or  indirect 
transactions  between  the  Trust  and  the 
CNA  Companies.  The  Applicants  state 
that  three  full-time  attorneys  were 
appointed  to  review  all  proposed  CNA 
intercompany  trades  of  commercial 
paper,  to  detect  any  proposed 
transactions  involving  the  Trust. 
Additionally,  a  memorandum 
describing  the  prohibitions  of  the  Act 
was  distributed  to  all  personnel 
involved  in  commercial  paper 
transactions  on  behalf  of  the  Trust,  the 
receipt  of  which  was  acknowledged  in 
writing.  The  Applicants  state  that  this 
memorandum  will  be  recirculated 
annually  to  all  such  investment 
personnel.  The  Applicants  represent 
that  personnel  involved  in  the  Trust's 
commercial  paper  transactions  have 
been  directed  to  develop  a  "real-time" 
trading  audit  computer  program  which 
would  interdict  proposed  party-in- 


'M.1BOR  is  the  London  Interbank  Offered  Rate  for 
Eurodollar  deposits.  Dr.  Stigum  represents  that 
banks  post,  each  day,  a  number  of  different  UBOK 
rates,  one  for  eacli  maturity  in  wtticli  they  are 
bidding  for  funds. 
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•interest  transactions  before  the  trade  can 
be  accomplished.  Furthermore, 
Assurance  has  entered  into  an 
investment  management  agreement  with 
Harris  Investment  Management,  Inc. 
(Harris),  imder  which  Harris  manages 
all  the  Trust's  commercial  paper 
investments  and  approves  all  the  Trust's 
commercial  paper  transactions,  in  order 
to  prevent  any  transactions  involving 
parties  related  to  the  Trust. 

9.  In  summary,  the  Applicants 
represent  that  the  CNA  Transactions 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 
The  prices  at  which  the  Trust  sold 
commercial  paper  were  not  less  than  the 
paper's  fair  market  value,  and  the  prices 
at  which  the  Trust  purchased 
commercial  paper  were  not  in  excess  of 
the  paper's  fair  market  value;  (b)  The 
transactions  resulted  from  actions 
customarily  taken  by  the  Traders  in 
effecting  commercial  paper  transactions; 
(c)  The  transactions  involved  a  very 
small  percentage  of  the  Trust's  total 
commercial  paper  transactions  for  1992; 
and  (d)  The  Applicants  have  undertaken 
efforts  to  prevent  any  recurrence  of 
direct  or  indirect  transactions  involving 
the  Trust  and  the  CNA  Companies, 
including  the  appointment  of  Harris  as 
an  independent  investment  manager  of 
all  the  Trust's  commercial  paper 
investments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department  (202) 
219-8881.  (This  is  not  a  toll-free 
number.) 

John  R.  Lyman  Company  401(k)  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Chicopee,  Massachusetts 

lApplication  No.  D-9759J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406(b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  by  the  Plan  of  Guaranteed 
Investment  Contract  CGO1303A3A 
(GIC1303)  and  Guaranteed  Investment 
Contract  CG01344A3A  (GIC1344. 
collectively,  the  GICs)  issued  by 
E.xecutive  Life  Insurance  Company 
(Executive  Life),  a  California 
corporation,  located  in  Los  Angeles, 
California,  to  John  R.  Lyman  Company. 


a  Massachusetts  corporation  (the 
Employer),  the  sponsoring  employer 
and  a  party  in  interest  with  respect  to 
the  Plan;  provided  that  (1)  the  Sale  is  a 
one-time  transaction  for  cash;  (2)  the 
Plan  experiences  no  loss  nor  incurs  any 
expense  from  the  Sale;  (3)  the  Plan 
receives  as  consideration  from  the  Sale 
the  greater  of  either  the  fair  market 
value  of  the  GICs  as  determined  on  the 
date  of  the  Sale  or  an  amount  that  is 
equal  to  the  total  amoimt  expended  by 
the  Plan  for  the  GICs  at  the  time  of 
acquisition,  less  withdrawals,  plus  the 
amount  the  GICs  would  have  earned  by 
the  date  of  the  Sale  if  Executive  Life  had 
not  been  placed  under  conservatorship; 
and  (4)  any  funds  from  the  GICs  in 
excess  of  the  Sale  price  that  are  received 
by  the  Employer,  or  its  successors,  from 
Executive  Life,  or  its  successors,  after 
the  date  of  the  Sale  are  paid  to  the  Plan. 

Summary  of  Facts  and  Representations 

1.  The  Employer,  a  Massachusetts 
corporation,  is  a  closely  held 
corporation  that  was  established  in  1906 
and  currently  employs  approximately 
186  individuals.  It  is  located  in 
Chicopee,  Massachusetts  where  it  is 
engaged  primarily  inlhe  manufacture 
and  distribution  of  wiping  products  that 
include  woven  (textiles)  and  non-woven 
(paper  and  synthetic)  materials. 

2.  The  Plan  is  a  defined  contribution 
plan  with  individual  accounts  for 
participants  that  is  intended  to  meet  the 
quaUfication  requirements  of  sections 
401(a)  and  401  (k)  of  the  Code.  The  Plan 
intends  also  to  comply  with  section 
404(c)  of  the  Act  whereby  participants 
self-direct  the  investments  of  assets  in 
their  respective  individual  accounts.  As 
of  January  31, 1994.  the  Plan  had  79 
participants  and  total  assets  of 
$499,249.87.  Approximately  2.25 
percent  of  thr  total  assets  of  the  Plan, 
valued  at  $i:i,906.58,  remain  invested  in 
the  GICs  for  individual  accounts  of  19 
participants  of  which  4  are  retired. 

At  the  adoption  of  the  Plan  by  the 
Employer  on  September  29,  1989, 
Edward  S.  Wright  (president,  director, 
and  shareholder  of  the  Employer)  and 
his  wife.  Jean  C,  Wright  (treasurer,  clerk, 
director,  and  shareholder  of  the 
Employer)  were  appointed  Trustees  of 
the  Plan.  In  their  undertakings,  the 
Trustees  are  authorized  by  the  Plan  to 
employ  agents  and  to  pay  their 
reasonable  expenses  and  compensation. 

The  Plan  also  provides  that  the 
Employer  may  make  appointments  of 
persons  to  direct  and  manage  the  Plan. 
In  the  absence  of  such  an  appointment 
the  Employer  is  the  Plan  Administrator 
and  Named  Fiduciary.  Currently  the 
Plan  is  administered  by  a  committee 
(the  Committee)  which  consists  of  1 1 


members  of  which  4  members  act  as  a 
quorum  (the  Executive  Committee)  in 
administering  daily  activities  of  the 
Plan.  This  includes  the  Executive 
Committee  selecting  the  optional 
investment  vehicles  used  by  Plan 
participants  in  directing  investments  for 
their  respective  accounts.  The  Executive 
Committee  also  appoints  legal  counsel, 
accountants,  investment  advisors,  and 
administrators  for  the  Plan.  The 
Executive  Committee  has  currently 
retained  Lamoriello  &  Company,  Inc.  of 
Warwick.  Rhode  Island  to  perform 
various  functions  for  the  Plan,  which 
include  the  preparation  and  filing  of 
annual  earnings  reports  and  disbursing 
periodic  reports  to  participants.  The 
Executive  Committee  also  has  retained 
Inside  Management.  Inc.  of  Wellesley. 
Massachusetts  as  the  current  registered 
Investment  Advisor  for  the  Plan. 

When  the  Employer  adopted  the  Plan 
in  1989.  Feingold  &  Feingold  Insurance 
Agency,  Inc.  of  Worcester. 
Massachusetts  (Feingold)  was  appointed 
Plan  Administrator.  Included  in 
Feingold's  duties,  among  other  things, 
was  the  responsibility  to  maintain  books 
and  records  for  the  Plan,  manage  Plan 
assets,  and  recommend  investment 
vehicles  for  Plan  participants  to  invest 
the  assets  of  their  respective  accounts. 
Feingold  submitted  the  GICs  as  one  of 
its  five  recommended  investment 
vehicles  for  the  Plan.  The  GICs  were 
purchased  from  Executive  Life  by 
Feingold  at  the  direction  of  the 
respective  participants  and  were  held  in 
trust  by  its  subsidiary,  Feingold 
Investment  Planning  Trust,  for  the 
benefit  of  the  participants  in  the  Plan.'* 
GIC  1303.  with  an  issue  date  of  January 
1. 1989.  and  a  maturity  date  of 
December  31. 1995.  was  to  pay  an 
annual  interest  yield  of  8.95  percent 
until  maturity  GIC  1344.  will,  .n  issue 
date  of  January  1,  1990,  and  a  iiidturity 
date  of  December  31 .  1996,  was  to  pay 
an  annual  interest  yield  of  8.65  percent 
until  maturity. 

As  of  March  31.  1991.  GIC  1303  had 
a  balance  of  $9,147.56,  which  was 
determined  by  adding  its  earnings  of 
$1,165.42  to  the  original  price  of 
$9,227.31  and  subtracting  $1.245. 17  in 
withdrawals.  The  GIC  1344  was 
determined,  as  of  March  31.  1991 .  to 
have  a  balance  of  $3,759.12  which  was 
determined  by  the  same  calculation  of 
adding  its  earnings  of  $338.20  to  the 
original  price  of  $3,881.30  and 
subtracting  the  withdrawals  of  $460.38. 

3.  On  April  1 1 .  1991 .  the  California 
Department  of  Insurance  obtained  a 


■*Feingold  is  no  longer  Plan  Adminisiralor  for 
the  Plan,  but  its  subsidiary  continuos  to  hold  the 
(;iCs  in  trust  for  the  Plan. 
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court  order  placing  Executive  Life  under 
conservatorship  and  freezing,  as  of 
March  31, 1991,  the  value  of  the  GICs 
and  their  interest  payments.''  The 
following  month.  First  Executive 
Corporation,  a  Delaware  corporation, 
which  wholly  owns  Executive  Life,  filed 
for  reorganization  under  Chapter  11  of 
the  Bankruptcy  Code. 

On  August  13, 1993,  the  Superior 
Court  of  California  approved  a 
RehabiUtation  Plan  of  the  Department  of 
Insurance  of  California  and  authorized 
the  Insurance  Commissioner  for 
California  and  the  successor  of 
Executive  Life,  Aurora  National  Life 
Insurance  Company  (Aurora),  a 
California  corporation,  to  implement  all 
the  provisions  of  the  Rehabilitation 
Plan.  Included  in  the  implementation 
was  an  offer  of  an  option  to  every 
contract  holder  of  Executive  Life  to 
continued  coverage  through  Aurora,  or 
opt  out  of  the  Rehabilitation  Plan  and 
receive  a  reduced  return  over  a  longer 
extended  period  of  time. 

On  or  about  February  11, 1994, 
Feingold,  with  its  subsidiary  holding 
the  GICs  in  trust  for  the  participants  of 
the  Plan,  elected  to  continue  the  GICs 
with  Aurora  under  the  Rehabilitation 
Plan. 

Under  the  Rehabilitation  Plan  the 
maturity  dates  of  the  GICs  were 
extended  to  September  3,  1998,  from 
their  respective  maturity  dates  of 
December  31, 1995,  and  December  31, 
1996.  Also,  under  the  Rehabilitation 
Plan  the  interest  rates  for  the  GICs  were 
reduced  at  various  periods  of  time  from 
a  low  of  2.68  percent  to  the  high  of  5.34 
percent. 

In  addition,  the  GICs  are  subject  to  an 
ongoing  litigation  concerning  a 
determination  of  the  priority  of  payment 
to  creditors  of  Executive  Life.  The 
application  represents  that  no  payments 
to  the  holders  of  the  GICs  are 
anticipated  until  all  possible  appeals  to 
the  litigation  are  exhausted.  The 
applicant  represents  that  if  the  court 
determines  that  holders  of  the  GICs  are 
creditors  of  Executive  Life  and  not 
insurance  policy  holders,  the  holders  of 
the  GICs  will  have  little  or  no  recovery. 
The  applicant  further  represents  that  the 
GICs  do  not  have  the  protection  of  the 
State  Participating  Guaranty 
Association. 

4.  In  order  to  avoid  the  continued  risk 
to  the  participants  and  beneficiaries  of 
the  Plan  with  investments  in  the  GICs, 


"The  Department  notes  that  the  decisions  to 
acquire  and  riold  the  GICs  are  governed  by  the 
fiduciary  responsibility  provisions  of  Pari  4  of  Title 
I  of  the  Act.  in  this  regard,  the  Department  is  not 
proposing  relief  for  any  violations  of  Part  4  which 
may  have  arisen  as  a  result  of  the  acquisition  and 
holding  of  ihc  GICs. 


the  Employer  proposes  to  purchase  the 
GICs  fwm  the  Plan  for  cash  in  a  one- 
time transaction  with  no  expense  to  the 
Plan.  The  Employer  intends  to  pay  the 
Plan  the  greater  of  either  the  fair  market 
value  of  the  GICs  on  the  date  of  the  Sale, 
or  an  amount  that  is  equal  to  the  total 
funds  expended  by  the  Plan  in  acquiring 
the  GICs,  less  withdrawals,  plus  the 
earnings  the  GICs  would  have  received 
to  the  date  of  the  Sale  if  Executive  Life 
had  not  been  placed  under 
conservatorship.  In  addition  the 
Employer  will  pay  to  the  Plan  any  funds 
emanating  from  the  GICs  in  excess  of 
the  Sale  price  and  received  by  the 
Employer  after  the  date  of  the  Sale. 

In  a  written  statement  dated 
September  15, 1994,  Kidder,  Peabody  & 
Co.,  Incorporated  (Kidder,  Peabody) 
represented  that  it  was  retained  by  the 
Employer  to  make  an  independent 
determination  on  the  date  of  the  Sale 
that  the  exact  amount  of  payment  will 
be  made  to  the  Plan  in  accordance  with 
the  formula  set  forth  by  the  Employer  in 
its  application  for  exemption.  Also, 
Kidder,  Peabody  represented  that  the 
payment  will  not  be  less  than  the  fair 
market  value  of  the  GICs  on  the  date  of 
the  Sale.  Both  Kidder,  Peabody  and 
Merrill  Lynch  stated  that  there  is  no 
market  for  the  GICs  in  written 
statements  dated  September  15>1994, 
and  July  28, 1994,  respectively. 

In  a  statement  dated  October  20,  1994, 
Feingold  represents  that  the  Sale  will 
enable  the  Plan  and  its  participants  and 
beneficiaries  to  avoid  continued  risk 
associated  with  holding  the  GICs;  and 
the  proposed  Sale  to  the  Employer  is  in 
the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  for  ^jii  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  Plan  will  receive  from  the 
Employer  in  a  one-time  transaction  cash 
in  an  amount  that  is  the  greater  of  either 
the  fair  market  value  of  the  GICs  or  an 
amount  that  is  equal  to  the  total  amount 
paid  by  the  Plan  for  the  GICs,  less  any 
withdrawals  during  ownership  of  the 
GICs,  plus  earnings  the  GICs  would 
have  received  to  the  date  of  the  Sale  if 
Executive  Life  had  not  been  placed 
under  conservatorship  by  the  Superior 
Court  of  California,  as  well  as,  any  funds 
from  the  GICs  in  excess  of  the  Sale  price 
received  by  the  Employer  subsequent  to 
date  of  the  Sale;  (b)  the  transaction  will 
enable  the  Plan  and  its  participants  and 
beneficiaries  to  avoid  any  risk 
associated  with  the  continued  holding 
of  the  GICs;  (c)  the  Plan  will  not  incur 
any  losses  or  expenses  from  the 


proposed  transaction;  and  (d)  the 
fiduciaries  of  the  Plan  have  determined 
that  the  proposed  transaction  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-&«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary' 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  bo 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 
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Signed  at  Washington,  DC,  this  22nd  day 
of  November  1994. 
Ivan  Strasfetd 

Director  of  Exemption  Determinations, 
Pension  qnd  Welfare  Benefits  Administration, 
Department  of  Labor. 

(PR  E)oa  94-29168  Filed  11-2S-94: 8:45  am] 

BIUMQ  CODE  4510-29-P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommunication  Standards 

AGENCY:  National  Commxmications 

System  (NCS),  Office  of  Technology  and 

Standards. 

ACTION:  Notice  for  conmient  on 

proposed  standard. 

StJMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments  on  proposed  Federal 
Telecommunications  Standard  1052; 
"Telecommunications:  High  Frequency 
Radio  Modems."  All  comments, 
including  those  previously  received. 
wiW  be  given  full  consideration. 

DATES:  Comments  are  due  on  or  before 
March  3,  1995. 

ADDRESSES:  Send  comments  to  the 
National  Communications  System, 
Office  of  Technology  and  Standards. 
Attn:  NT.  701  South  Court  House  Road. 
Arlington,  VA  22204-2198. 
FOR  FURTHER  INFORMATION  CONTACT: 
Institute  for  Telecommunications 
Sciences,  National  Telecommunications 
and  Information  Administration,  Mr. 
David  F.  Peach,  telephone  (303)  497- 
5309,  or  Mr.  Nathaniel  B.  McMillian, 
telephone  (303)  497-5750. 
SUP»>LEMENTARV  INFORMATION: 

1.  The  General  Services 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972,  the  Administrator  of  General 
Services  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development 
of  Federal  telecommimication  standards 
for  NCS  interoperability  and  the 
computer  communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Requests  for  copies  of  the 
September  28, 1994  draft  proposed 
FED-STD-1052  should  be  directed  to 
the  National  Communications  System, 


Office  of  Technology  and  Standards, 
Attn:  NT.  701  South  Court  House  Road. 
Arlington,  VA  22204-2198. 
Dennis  BodsoB, 

Assistant  Manager.  NCS  Offxe  of  Technology 
and  Standards. 

(PR  Doc  94-29235  Filed  11-25-94;  8:45  am) 
BILUNQ  CODE  S000-0»^ 

Industry  Executive  Sut)committee  of 
the  National  Security 
Telecommunications  Advisory 
Committee 

AGENCY:  National  Communications 
Systems  (NCS),  Joint  Secretariat. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Industry 
Executive  Subcommittee  of  the  National 
Security  Telecommvmications  Advisory 
Committee  will  be  held  on  Friday, 
December  9.  1994,  &x)m  9  a.m.  to  3  p.m. 
The  meeting  will  be  held  at  the  Mitre- 
Hayes  Building,  7525  Colshire  Dr.. 
McLean.  VA  27006.  The  agenda  is  as 
follows: 

A.  Call  to  Order/Welcoming  Remarks. 

B.  NSTAC  Bylaws  Tiger  Team. 

C.  Wireless  Services  Task  Force. 

D.  Fxmding  &  Regulatory  Working 
Group. 

E.  National  Information  Infrastructure 
Task  Force. 

G.  Network  Security  Steering 
Committee. 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,'  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense. 
FOR  FURTHER  INFORMATION  CONTACT: 
Telephone  (703)  692-9274  or  write  the 
Manager,  National  Communications 
System,  701  S.  Court  House  Rd., 
Arlington,  VA  22204-2198. 
Dennis  Bodson. 

Assistant  Manager,  Technology  and 
Standards. 

[FR  Doc.  94-29234  Filed  11-25-94;  8:45  am) 
BILUNQCOOE  S0CO-03-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-160-Ren;  ASLBP  No.  95- 
704-01 -ReoJ 

Georgia  Institute  of  Technology 
Atlanta,  GA;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972. 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972).  and  §§  2.105.  2.700. 
2.702.  2.714.  2.717  and  2.721  of  the 


Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

Georgia  Institute  of  Technology, 
(Geoi^a  Tech)  Research  Reactor, 
Atlanta,  Georgia 

[Facility  License  No.  R-97J 

This  Board  is  being  established 
pursuant  to  a  request  for  a  hearing  by 
Georgians  Against  Nuclear  Energy 
(GANE)  regarding  renewal  of  a  facifity 
hcense  issued  to  the  Georgia  Institute  of 
Technology  ("Georgia  Tech")  for 
operation  of  its  research  reactor  located 
on  the  Georgia  Tech  campus  in  Atlanta. 
Georgia.  This  order  was  issued  on 
September  19, 1994.  by  the  Ehrector. 
Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Op>erating  Reactor  Support. 
Office  of  Nuclear  Reactor  Regulation.  59' 
Fed.  Reg.  49089.  September  26.  1994. 
/Vn  order  designating  the  time  and 
place  of  any  heeu-ing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

Charles  Bechhoefer.  Chairman.  Atomic  Safety 
and  Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington.  DC 
20555. 

Dr.  Jerry  R.  Kline.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington.  DC 
20555. 

Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission.  Washington.  DC 
20555. 

Issued  at  Rockville,  Mar>land.  this  18th 
day  of  November  1994. 
B.  Paul  Cotter.  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(PR  Doc.  94-29173  Filed  11-25-94;  8:45  am| 

BtUJNGCOOE  r»«^1-M 


Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  Meeting  on 
Thermal  Hydraulic  Phenomena; 
Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  December  15  and  16. 1994. 
in  the  Century  C  Room,  at  the  Los 
Angeles  Airport  Hilton  &  Towers.  5711 
West  Century  Blvd..  Los  Angeles.  CA. 

Most  of  the  meeting  will  be  closed  to 
the  public,  with  the  possible  exception 
of  a  small  portion  (about  one  hour)  on 
the  afternoon  of  December  16,  1994  to 
discuss  General  Electric  Nuclear  Energy 


Dated:  November  21, 1994. 
Sain  Duraiswamy, 
Chief,  Nuclear  Reactor  Branch. 
|FR  Doc.  94-29172  Filed  11-25-94;  8:45  am) 
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(GENE)  proprietary  information 
pursuant  to  (5  U.S.C.  552b(c)(4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  December  15.  1994 — 8:30 
a.m.  until  the  conclusion  of  business. 

Friday,  December  16,  1994—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  meet  with 
representatives  of  GENE  and  the  NRG 
staff  to  continue  its  review  of  the  GENE 
analytical  program  (TRACG  code 
development)  associated  with  the 
Simplified  Boiling  Water  Reactor 
(SBVVR)  passive  plant  design 
certification.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  near 
presentations  by  and  hold  discussions 
vdth  representatives  of  GENE,  the  NRG 
staff,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  beon  canceled  or  rescheduled, 
which  portions  of  the  meeting  will  be 
open  to  the  public,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor  can  be  obtained  by 
contacting  the  cognizant  ACRS  staff 
engineer,  Mr.  Paul  A.  Boehnert 
(telephone  301/415-6065)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
plaxming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  on  the  working  day  prior  to 
the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-20719;  811-4498] 

The  Baker  Fund;  Notice  of  Application 

November  18,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Baker  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  o-der  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  Act. 

FILING  DATE:  The  application  was  filed 
on  February  14,  1993,  and  amended  on 
March  1, 1994.  June  22,  1994,  and 
November  1,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  13,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.VV.,  Washington,  D.C.  20549. 
Applicant,  1601  N.W.  Expressway,  Suite 
2000,  Oklahoma  City,  Oklahoma  73118- 
1426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos,  Senior  Attorney, 
(202)  942-0571,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0564  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  Applicant,  a  Massachusetts  trust,  is 
an  open-end  management  company  that 
may  issue  more  than  one  series  of  shares 
with  each  series  representing  a  separate 
investment  portfolio.  On  November  25, 
1985,  applicant  registered  under  the  Act 
as  an  investment  company  and  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  to  register  shares 
for  two  series:  the  Equity  Series  and  the 
U.S.  Government  Series  (currently,  the 
U.S.  Government  Capital  Accumulation 
Series  and  referred  to  herein  as  the 
"Accumulation  Series").'  The 
registration  statement  was  declared 
effective  on  September  4, 1986,  and 
applicant's  initial  public  offering 
commenced  immediately  thereafter.  On 
April  30, 1990  and  February  24, 1992, 
applicant  filed  post-effective 
amendments  to  register  shares  for  two 
new  series:  the  U.S.  Government 
Adjustable  Rate  Series  (the  "Adjustable 
Rate  Series")  and  the  Oklahoma 
Municipal  Bond,  Tax  Free  Series  (the 
"Oklahoma  Series"),  respectivelv.  The 
amendments  were  effective  on  the  date 
of  filing  and  the  public  offering  for  the 
respective  series  commenced 
immediately  thereafter. 

2.  During  the  period  from  1987  to 
1990,  the  Equity  Series  performed 
poorly  and,  as  a  result,  a  substantial 
number  of  shareholders  redeemed  their 
shares.  As  of  June  30,  1990,  the  Equity 
Series  had  only  12  shareholders.  In 
addition,  applicant's  investment  adviser 
at  the  time,  James  Baker  &  Company 
("James  Baker"),  determined  that  it 
would  no  longer  subsidize  the  Equity 
Series  through  reimbursements  of 
expenses  as  it  had  done  in  prior  years. 
Shareholders  were  notified  of  this 
determination  by  letter  dated  October  3, 
1990.  As  a  result,  all  shareholders  of 
Equity  Series  other  than  James  Baker 
redeemed  their  shares.  At  a  shareholder 
meeting  held  on  October  26,  1990. 
)ames  Baker,  as  sole  shareholder, 
approved  the  liquidation  of  the  Equity 
Series  and  redeemed  its  shares  at  net 
asset  value  shortly  thereafter. 

3.  In  December  1992,  James  Baker  & 
Associates  (the  successor  to  James  Baker 
and  referred  to  herein  as  "James  Baker 
11")  notified  the  Oklahoma  Series  board 
of  trustees  that  it  also  would  no  longer 
subsidize  the  Oklahoma  Series  through 
reimbursements  of  expenses. 
Shareholders  were  notified  of  this 
determination  by  letter  dated  December 
12. 1992.  As  a  result,  the  public 
shareholders  redeemed  their  shares  at 


'  On  Oclober  26,  1990,  ihe  U.S.  Governmenl 
Series  changed  its  investment  objectives  and  name 
to  the  U.S.  Government  Capital  Accumulation 
Series  pursuant  to  majority  shareholder  vote. 
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net  asset  value.  As  of  February  28,  1993, 
James  Baker  II  was  the  sole  remaining 
shareholder.  On  March  19, 1993,  James 
Baker  II  voted  to  liquidate  the  series  and 
redeemed  its  shares  at  net  asset  value 
shortly  thereafter. 

4.  The  portfolio  securities  for  both  the 
Equity  Series  and  the  Oklahoma  Series 
were  liquidated  at  market  value  to  fund 
the  public  shareholders'  redemptions. 
Accordingly,  at  the  time  of  liquidation, 
both  series  no  longer  maintained  a 
portfolio  of  securities.  No  brokerage 
commissions  were  incurred  with  these 
transactions. 

5.  On  June  29, 1993,  applicant's  board 
of  trustees  approved  termination  of  the 
.Kdjustable  Rate  Series  and  the 
Accumulation  Series  and  the 
liquidation  of  applicant.  On  September 
1,  1993,  applicant  mailed  proxy 
materials  to  the  shareholders  of  each 
series  At  a  joint  meeting  held  on 
September  1 7  1993,  the  shareholders  of 
the  series  approved  the  termination  of 
Ibeir  respective  series  and  the 
liquidation  of  applicant. 

6.  Pursuant  to  the  liquidation,  the 
portfolio  securities  of  the  Adjustable 
Rate  Series  and  the  Accumulation 
Series,  which  consisted  of  U.S. 
government  or  agency  issued  securities, 
were  sold  at  market  value.  No  brokerage 
commissions  were  incurred  in  these 
transactions. 

7  In  connection  with  the  liquidation. 
\he  Adjustable  Rate  Series  paid 
approximately  $2,289,463  to  its 
redeeming  shareholders  and  the 
Accumulation  Series  paid 
approximately  $14,559,895  to  its 
redeeming  shareholders.  Shares  were 
redeemed  at  net  asset  value  of  the 
respective  series. 

8.  James  Baker  II  will  bear  all  the  costs 
for  the  liquidation  of  applicant. 

9.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  debts  or 
liabilities,  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding. 

10.  On  June  30, 1994,  applicant  filed 
a  notice  of  termination  with  the 
Secretary  of  State  of  the  Commonwealth 
of  Massachusetts  which  terminated  its 
existence. 

11.  Applicant  is  neither  engaged  in 
nor  proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 
Jonathan  G.  Katz, 
'kxretary. 

|FR  Doc.  94-29216  Filed  11-25-94;  8:45  am] 
BtLLING  CODE  0010-01-M 


[Release  No.  35-26163] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Acf) 

November!  8, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  12, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicaDt(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Holyoke  Water  Power  Company  (70- 
7495) 

Holyoke  WaterTower  Company 
("HWP"),  One  Canal  Street,  Holyoke, 
Massachusetts  01040,  an  electric  utility 
subsidiary  company  of  Northeast 
Utilities,  a  registered  holding  company, 
has  filed  a  post-effective  amendment 
under  Sections  6(a)  and  7  of  the  Act  and 
Rule  54  thereunder  to  its  declaration 
previously  filed  under  Sections  6(a)  and 
7  and  Rule  50(a)(5)  thereunder. 

By  Commission  order  dated 
November  9, 1988  (HCAR  No.  24742). 
HWP  was  authorized  to  finance  certain 
pollution  control  facilities  at  its  Mt. 
Tom  Station  ("Facilities").  The  cost  of 
acquiring,  constructing  and  installing 
the  Facilities  was  financed  by  HWP 
through  its  use  of  the  net  proceeds  from 
the  sale  by  the  Industrial  Development 
Financ*  Authority  of  the  City  of 
Holyoke.  Massachusetts  ("IDA")  of  its 
pollution  control  revenue  bonds  -- 

("Bonds")  in  the  principal  amount  of  $8 


million.  The  Bonds  were  issued 
pursuant  to  an  Indenture  of  Trust 
between  the  IDA  and  Baybank 
Middlesex,  as  trustee  ("Trustee"),  and 
the  proceeds  of  the  issuance  of  the 
Bonds  were  loaned  to  HWP  pursuant  to 
a  Loan  Agreement  ("Loan  Agreement") 
between  HWP  and  the  IDA. 

In  order  to  obtain  the  benefits  of  a 
high  quality  rating  for  the  Bonds.  HWP's 
obligations  under  the  Loan  Agreement 
are  secured  by  an  irrevocable  letter  of 
credit  ("Letter  of  Credit")  in  the  amount 
of  $8,667,000  issued  by  Union  Bank  of 
Switzerland,  New  York  Branch  ("Bank") 
in  favor  of  the  Trustee.  The  Letter  of 
Credit  secures  $8  miUion  of  principal 
amount  plus  interest  in  the  amount  of 
$667,000  at  the  maximum  rate  of  15% 
per  annum  for  218  days. 

HWP  now  proposes  to  amend  the 
Reimbursement  and  Security 
Agreement,  dated  as  of  November  1. 
1988  between  HWP  and  the  Bank  in 
order  to:  (1)  change  the  expiration  date 
of  the  Letter  of  Credit,  from  perpetual  to 
a  three-year  term  ending  November  1 . 
1997.  extendible  for  successive  one-year 
terms  thereafter  during  the  term  of  the 
Loan  Agreement,  with  the  consent  of 
HWP  and  the  Bank;  (2)  reduce  the 
annual  Letter  of  Credit  fee  payable  to 
the  Bank;  and  (3)  extend,  modify  or 
replace  the  Letter  of  Credit  provided  by 
the  Bank,  as  permitted  by  the  Loan 
Agreement,  by  delivery  of  a  substitute 
credit  facility,  consisting  of  a  new  letter 
of  credit,  and  related  agreements,  to  be 
provided  by  a  substitute  bank*  to  be 
chosen  by  HWP  ("Substitute  Bank"). 

The  proposed  Letter  of  Credit  fee  will 
be  changed  from  0.45%  of  the  Letter  of 
Credit  amount  to  0.40%  of  that  amount. 
This  represents  an  annual  fee  reduction 
of  $4,334  per  armum. 

HWP  proposes  to  extend,  modify  or 
replace  the  Bank's  Letter  of  Credit  with 
a  new  letter  of  credit  ("Substitute 
"LOG")  to  be  issued  by  the  same  or  a 
Substitute  Bank  during  the  term  of  the 
Bonds.  The  Substitute  LOG  would  be 
issued  under  a  new  letter  of  credit  and 
reimbursement  agreement  ("New  LOG 
Agreement")  substantially  identical  to 
the  Letter  of  Credit  and  Reimbursement 
Agreement,  dated  as  of  September  1. 
1993  among  HWP's  associate  company. 
The  Connecticut  Light  &  Power 
Company,  Deutsche  Bank  AG,  New- 
York  Branch  and  various  co-agents  and 
participating  banks,  as  approved  by 
Commission  order,  dated  September  15. 
1993  (HCAR  No.  25881).  The  New  LOG 
Agreement  will  be  in  accordance  with 
the  Loan  Agreement  and  provide  that: 
(1)  the  total  amount  available  to  be 
drawn  under  any  such  extended, 
modified,  or  replacement  letter  of  credit 
does  not  exceed  $8,667,000;  (2)  the 
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annual  letter  of  credit  costs  applicable 
to  any  such  extension,  modification,  or 
replacement  do  not  exceed  1.00%  per 
annum  of  the  total  amount  available;  (3) 
that  tender  advances  bear  interest  until 
paid  at  a  rate  not  to  exceed  the  higher 
of  (a)  the  prime  jate  plus  2.00%  or  (b) 
the  federal  funds  rate  plus  2.00%;  (4) 
such  extension,  modification,  or 
replacement  is  otherwise  on  terms  that 
are  substantially  similar  in  all  material 
respects  to  those  applicable  to  the  New 
LOG  Agreement. 

GPU  Nuclear  Corporation,  et  al.  (70- 
8425) 

GPU  Nuclear  Corporation  ("GPUN"). 
One  Upper  Pond  Road,  Parsippany, 
New  Jersey,  07054,  a  public-utihty 
subsidiary  company  of  General  Public 
Utilities  Corporation  ("GPU"),  a 
registered  holding  company;  Energy 
Initiatives,  Inc.  ("EII"),  One  Upper  Pond 
Road,  Parsippany,  New  Jersey,  07054,  a 
nonutility  subsidiary  company  of  GPU; 
Jersey  Central  Power  &  Light  Company 
("JCP&L"),  300  Madison  Avenue, 
Morristown,  New  Jersey,  07960,  a 
public-utility  subsidiary  company  of 
GPU;  Metropolitan  Edison  Company 
("Met  Ed"),  P.O.  Box  16001,  Reading, 
Pennsylvania,  19640;  a  public-utility 
subsidiary  company  of  GPU; 
Pennsylvania  Electric  Company 
("Penelec"),  1001  Broad  Street. 
Johnstown,  Pennsylvania,  15907,  a 
public-utility  subsidiary  company  of 
GPU;  and  GPU  Service  Corporation 
("CPUS"),  100  hiterpace  Parkway, 
Parsippany,  New  Jersey,  07054,  a 
nonutility  subsidiary  company  of  GPU, 
have  filed  a  declaration  under  Section 
13(b)  of  the  Act  and  Rules  87,  90  and 
91  thereunder. 

GPUN  proposes  to  perform  a  range  of 
nonnuclear  technical,  training, 
management  and  consulting  services 
("Services")  for  GPU  Service,  Initiatives, 
JCP&L,  Met  Ed,  and  Penn  Elec  ("GPU 
Companies"),'  which  include:  (1)  plant 
operations  and  maintenance;  (2)  plant 
inspections  and  risk  analysis;  (3)  plant 
equipment  corrosion  control  and  failure 
analysis;  (4)  engineering  and  design 
services;  (5)  plant  life  extension 
analysis;  (6)  project  and  construction 
management;  (7)  plant  modification, 
design,  installation,  evaluation  and 
testing;  (8)  environmental  protection 
services;  (9)  emergency  preparedness 
training  and  services;  (10)  quality 


•  On  April  5. 1994.  GPU  filed  an  application  (File 
No.  70-8409)  to  form  GPU  Generation  Corporation 
("GPU  Generation")  to  operate,  maintain  and 
rehabilitate  tiie  non-nuclear  generation  facilities  of 
the  GPU  Companies.  GPUN  proposes  that  when 
CPU  Generation  is  authorized.  GPUN  also  would 
provide  services  for  it  under  the  authorization 
requested  herein. 


assurance  services;  (11)  training 
programs;  (12)  plant  management 
consulting  and  operation  analysis;  (13) 
industrial  safety  and  hygiene  services: 
and  (14)  medical  services. 

GPUN  intends  to  enter  into  a  Non- 
Nuclear  Technical,  Training, 
Management  and  Consulting  Services 
Agreement  ("Agreement")  with  the  GPU 
Companies  to  provide  the  Services  in 
connection  with  their  business 
operations.  The  Agreement  will  be 
substantially  in  the  form  of  the 
Laboratory  Service  Agreement 
previouslv  filed  (Exhibit  A-4)  in  SEC 
File  No.  70-7720. 

Schedule  I  to  the  Agreement  describes 
the  types  of  Services  that  GPUN  intends 
to  furnish  to  the  GPU  Companies. 
Schedule  II  to  the  Agreement, 
Determination  of  Cost  of  Service  and 
Allocation  Thereof,  provides  that  any 
Services  to  be  rendered  by  GPUN  will 
be  charged  at  cost  pursuant  to  the  Act 
and  the  regulations  thereunder. 

Schedule  II  will  also  reflect  the 
practice  of  (i)  charging  capital  costs  for 
providing  Services  to  the  serviced 
companies  consistent  with  generally 
accepted  accounting  principles,  and  (ii) 
billing  to  the  serviced  company  the 
costs  of  service  before  they  are  paid  by 
GPUN,  which  is  consistent  with  the 
practice  that  was  approved  by  the 
Commission  in  its  letter  to  CPUS  dated 
June  3,  1982.  Such  costs  will  be 
accounted  for  and  billed  to  the  GPU 
Companies  substantially  as  described  in 
HCAR  No.  25149  (Sept.  14, 1990). 

The  GPU  Companies  believe  that  the 
technical,  analytical  and  related 
expertise  of  GPUN  can  be  usefully 
applied  in  support  of  their  business 
activities.  Providing  the  Services  wall 
not  interfere  with  GPUN's  primary 
responsibility  of  operating  and 
maintaining  nuclear  generating  facilities 
of  behalf  of  those  companies.  The  total 
level  of  Services  GPUN  will  provide 
will  not  exceed  ten  percent  of  the  level 
of  primary  nuclear  services  which  it  is 
currently  providing  to  the  GPU 
Companies. 

GPUN  will,  by  May  1  each  year, 
separately  report  to  the  Commission  any 
revenues  received  from  the  performance 
of  the  Services  on  its  annual  report  on 
Form  U-13-60  filed  under  the  Act. 

American  Electric  Power  Co.,  et  al.  (70- 
8429) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  a  registered 
holding  company,  and  AEP  Resources, 
Inc.  ("Resources"),  1  Riverside  ^aza, 
Columbus,  Ohio  43215,  a  non-utility 
subsidiary  company  of  AEP,  have  filed 
an  application-declaration  under 


Sections  6(a).  7,  9(a),  10. 12(b),  32  and 
33  of  the  Act  and  Rules  45  and  53 
thereunder. 

AEP  and  Resources  propose  to  issue 
and  sell  up  to  $300  million  in  debt  and/ 
or  equity  securities  through  June  30, 
1997  to  invest  in  two  types  of  power 
projects  ("Power  Projects") — exempt 
wholesale  generators  ("ElVGs")  and 
foreign  utility  companies  ("FUCOs"). 
AEP  and  Resources  also  request 
approval  to  acquire  the  securities  of  one 
or  more  companies  ("Project  Parents") 
that  will  directly  or  indirectly  own  and 
hold  the  securities  of  one  or  more 
FUCOs  and  EVVGs. 

AEP  proposes  to  guarantee  the  debt 
securities  and  other  commitments  of 
Resources,  and  AEP  and  Resources  also 
propose  to  guarantee  the  securities  of 
one  or  more  Project  Parents  or  Power 
Projects,  and  for  Project  Parents  to 
guarantee  the  securities  of  their  Power 
Projects,  through  June  30, 1997,  in  an 
aggregate  amount  which  together  with 
the  securities  will  not  exceed  S300 
million. 

With  respect  to  AEP  equity  financing, 
AEP  proposes  to  issue  and  sell  up  to  10 
million  additional  shares  ("Shares")  of 
its  common  stock,  par  value  $6.50  per 
share,  which  are  authorized  but 
unissued  or  held  by  AEP.  provided  that 
the  gross  proceeds  from  such  sale  will 
not  exceed  $300  million.  AEP  proposes 
to  effect  the  issuance  and  sale  by 
competitive  bidding,  negotiations  with 
underv^iters  or  agents,  or  agents  at 
market  prices.  The  Commission  is 
requested  to  reserve  jurisdiction  over 
the  issuance  and  sale  by  AEP  of  the 
Shares  pending  completion  of  the 
record. 

With  respect  to  long-term  debt 
financing,  AEP  and  Resources  also 
request  authorization  to  issue  and  sell 
through  June  30,  1997  promissory  notes 
("Long-term  Notes")  in  the  aggregate 
principal  amount  of  up  to  $300  million 
to  one  or  more  commercial  banks, 
financial  institutions  or  other 
institutions  or  other  investors  pursuant 
to  one  or  more  loan  agreements 
("Proposed  Agreement").  The  Proposed 
Agreement  and  the  Long-term  Notes 
thereunder  would  be  for  a  term  of  not 
less  than  nine  months  nor  more  than 
twenty  years. 

The  Proposed  Agreement  would 
provide  that  the  Long-term  Notes  bear 
interest  at  either  a  fixed  rate,  a 
fluctuating  rate  or  some  combination  of 
fixed  and  fluctuating  rates.  Any  fixed 
rate  of  interest  of  the  Long-term  Notes 
will  not  be  greater  than  250  basis  points 
above  the  yield  at  the  time  of  issuance 
of  the  Long-term  Notes  of  United  States 
Treasury  obligations  ("Applicable 
Treasury  Rate").  Any  fluctuating  rate 
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will  not  be  greater  than  200  basis  points 
above  the  rate  of  interest  announced 
publicly  by  a  major  bank  as  its  base  or 
prime  rate  ("Prime  Rate").  If  the 
indebte"dness  is  denominated  in  the 
currency  of  a  country  other  than  the 
United  States,  the  fixed  or  floating  rate, 
when  adjusted  for  inflation  in  such 
country,  will  not  be  greater  than  700 
basis  points  over  the  AppUcable 
Treasury  Rate  or  Prime  Rate. 

With  respect  to  short-term  debt 
financing.  AEP  and  Resources  request 
authorization  to  incur  such 
indebtedness  through  Jime  30, 1997 
through  the  issuance  and  sale  of  notes 
to  banks  and,  in  the  case  of  AEP, 
commercial  paper  to  dealers  in 
commercial  paper  in  an  aggregate 
amount  not  to  exceed  $300  million. 
Borrowings  under  the  lines  of  credit 
would  generally  bear  interest  at  an 
annual  rate  not  greater  than  the  prime 
commercial  rate  in  effect  from  time  to 
time.  The  total  annual  cost  of 
borrowings  under  all  such  bank  lines  is 
estimated  to  be  not  greater  than  the 
effective  rate  for  borrowings  bearing 
interest  at  the  prime  commercial  rate 
with  compensating  balances  of  up  to 
10%  of  the  line  of  credit.  The  effective 
annual  interest  cost  under  any  of  the 
above  arrangements,  assuming  full  use 
of  the  line  of  credit,  will  not  exceed 
125%  of  the  prime  commercial  rate  in 
effect  from  time  to  time,  or  not  more 
than  10.625%  on  the  basis  of  a  prime 
commercial  rate  of  8.50%. 

Commercial  paper  will  be  sold 
directly  by  AEP  to  dealers  in 
commercial  paper.  The  commercial 
paper  will  be  in  the  form  of  promissory 
notes  in  denominations  of  not  less  than 
$50,000,  and  of  varying  maturities,  with 
no  maturity  more  than  270  days  after 
the  date  of  issue.  Such  notes  will  not  be 
prepayable  prior  to  maturity  and  will  be 
sold  at  a  discount  rate  not  to  excess  of 
the  discount  rate  per  annum  prevailing 
at  the  time  of  issuance  for  commercial 
paper  of  comparable  quality  and 
maturity. 

The  application-declaration  states  that 
it  may  be  necessary  from  time  to  time 
for  AEP  to  guarantee  certain 
indebtedness  or  other  financial 
commitments  of  Resources,  for  AEP  or 
Resources  to  guarantee  certain 
indebtedness  or  financial  commitments 
of  a  Project  Parent  or  Power  Project  in 
which  they  may  invest,  or  for  a  Project 
Parent  to  guarantee  certain  indebtedness 
or  financial  commitments  of  a  FUCO  or 
EWG  in  which  it  may  invest.  The  terms 
and  conditions  of  such  guarantees 
would  be  negotiated  in  individual  cases, 
would  vary  in  duration,  and  may  be 
contingent  and  conditional  or  absolute 
and  unconditional.  AEP  and  Resources 


request  authority  to  issue,  or  have 
Project  Parents  issue,  from  time  to  time 
through  June  30, 1997,  up  to  $300 
million  in  guarantees  provided  that  any 
guarantee  outstanding  on  June  30,  1997 
would  expire  or  terminate  in  accordance 
with  its  terms. 

AEP  will  not  sell  any  Shares  and 
neither  AEP  nor  Resources  will  incur 
any  indebtedness  or  issue,  or  have  a 
Project  Parent  issue,  any  guarantee  if  the 
gross  proceeds  of  all  Shares  and  the 
principal  amount  of  all  indebtedness 
and  all  guarantees  authorized  hereunder 
would  exceed  $300  million.  AEP 
intends  to  use  the  net  proceeds  from  the 
sale  of  the  Shares  or  the  short-term  or 
long-term  indebtedness  to  make 
additional  investments  in  Resources  and 
direct  or  indirect  investments  in  Power 
Projects.  Resources  intends  to  use  such 
funds  from  AEP  and  the  net  proceeds 
from  any  short-term  or  long-term 
indebtedness  to  make  direct  or  indirect 
investments  in  Power  Projects. 

Investments  in  Resources  by  AEP 
would  be  by  acquisitions  of  common 
stock,  capital  contributions,  open 
account  advances  and/or  loans.  Open 
accoimt  advances  or  loans  would  bear 
interest  at  a  rate  based  on  the  cost  of 
funds  to  AEP  in  effect  on  the  date  of 
issue.  If  AEP  uses  the  proceeds  of  long- 
term  indebtedness  to  fund  such 
investment,  then  the  interest  rate  will  be 
the  same  as  that  of  the  term  loan.  If  AEP 
uses  the  proceeds  of  short-term 
borrowings  to  fund  such  investment, 
then  the  cost  of  such  funds  will  be  the 
interest  rate  of  short-term  bolrowings — 
that  is,  would  generally  bear  interest  at 
an  annual  rate  not  greater  than  the 
prime  commercial  rate  in  effect  from 
time  to  time. 

AEP  and  Resources  request  authority 
to  make  direct  or  indirect  investments 
in  Project  Parents  in  an  aggregate 
amount  not  to  exceed  $300  million.  It  is 
proposed  that  investments  by  AEP  and 
Resources  in  any  Project  Parent  may 
take  the  form  of  (i)  purchases  of  capital 
shares,  partnership  interests,  trust 
certificates,  or  the  equivalent  of  any  of 
the  foregoing,  (ii)  open  account 
advances  or  loans,  and/or  (iii) 
guarantees  by  AEP  or  Resources. 

Open  account  advances  or  loans  to  a 
Project  Parent  would  bear  interest  at  a 
rate  based  on  cost  of  funds  to  AEP  or 
Resources  on  the  date  of  issue.  Any 
open  account  advance  or  loan  may  be 
converted  to  a  capital  contribution  to 
such  Project  Parent.  Funds  for  any  open 
account  advances  or  loans  by  AEP  or 
Resources  in  any  Project  Parent  will  be 
derived  from  the  sale  of  common  stock 
and/or  the  issuance  of  short-term  and 
long-term  indebtedness  or  guarantees 
and  from  available  cash. 


Approval  is  requested  for  Project 
Parents  to  issue  short-term  and  long- 
term  indebtedness  to  persons  other  than 
AEP  or  Resources  which  would  be 
guaranteed  by  AEP  or  Resources 
("Recourse  Debt").  Recourse  Debt  would 
be  subject  to  the  same  terms  and 
conditions  as  indebtedness  of  AEP  and 
Resources.  Approval  is  also  requested 
for  any  Project  Parent  to  issue  equity 
securities  and  debt  securities  to  persons 
other  than  AEP  or  Resources  ("Non- 
Recourse  Securities")  exclusively  for  the 
purpose  of  financing  investments  in 
Exempt  Subsidiaries.  It  is  proposed  that 
the  aggregate  principal  amount  of  non- 
recourse debt  securities  issued  by 
Project  Parents  to  persons  other  than 
AEP  and  Resources  will  not  exceed 
$800  million  provid*^  i  that  no  more 
than  $200  million  pnncipal  amount 
may  be  denominated  in  currencies  other 
than  U.S.  dollars. 

Equity  securities  issued  by  any  Project 
Parent  to  a  person  other  than  AEP  or 
Resources  may  include  capital  shares, 
partnership  interests,  trust  certificates, 
or  any  of  the  foregoing.  Non-recourse 
debt  securities  issued  to  persons  other 
than  AEP  or  Resources  may  include 
secured  and  unsecured  promissory 
notes,  subordinated  notes,  bonds,  or 
other  evidence  of  indebtedness. 
Securities  issued  by  Project  Parents  may 
be  denominated  in  either  U.S.  dollars  or 
foreign  currencies.  The  amount  and  type 
of  such  securities,  and  the  terms  thereof, 
including  interest  rate,  maturity, 
prepayment  or  redemption  privileges, 
and  the  terms  of  any  collateral  security 
granted  with  respect  thereto,  would  be 
negotiated  on  a  case  by  case  basis. 

However,  AEP  and  Resources  state 
that  any  note,  bond  or  other  evidence  of 
indebtedness  issued  or  sold  by  any 
Project  Parent  will  mature  not  later  than 
30  years  from  the  date  of  issuance 
thereof,  and  will  bear  interest,  if  such 
note,  bond  or  other  indebtedness  is  U.S. 
dollar  denominated,  at  a  fixed  rate  not 
to  exceed  6.5%  over  the  Applicable 
Treasury  Rate,  or  at  a  floating  rate  not 
to  exceed  6.5%  over  the  Prime  Rate, 
and,  if  such  note,  bond  or  other 
indebtedness  is  denominated  in  the 
currency  of  a  different  country,  will  bear 
interest  at  a  fixed  or  floating  rate  which, 
when  adjusted  for  inflation  in  such 
country,  will  not  exceed  10%  over  the 
Applicable  Treasury  Rate  or  Prime  Rate. 

The  application-declaration  states  that 
AEP  will  not  sell  any  Shares,  and 
neither  AEP  nor  Resources  will  incur 
any  indebtedness  or  issue,  or  have  a 
Project  Parent  issue,  any  guarantee,  if 
the  gross  proceeds  of  all  outstanding 
Shares  and  the  principal  amount  of  all 
such  outstanding  indebtedness  and  all 
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such  outstanding  guarantees  authorized 
hereunder  would  exceed  $300  million. 

New  England  Electric  System,  et  al. 
(70-8475) 

New  England  Electric  System 
("NEES"),  a  registered  holding 
company,  and  New  England  Electric 
Resources.  Inc.  ("NEERI"),  its  wholly 
owned,  nonutility  subsidiary  company, 
both  of  25  Research  Drive,  Westborough, 
Massachusetts  01582,  have  filed  an 
application-declaration  under  sections 
6(a),  7.  9(a),  10  and  12(b)  of  the  Act  and 
rule  45  thereunder. 

NEERI  proposes  to  enter  into  a  joint 
arrangement  with  Separation 
Technologies,  Inc.  ("STI"),  the 
developer  of  a  process  for  separating 
imbumed  carbon  from  coal  ash.  In 
connection  with  this  joint  arrangement, 
NEERI  will  be  called  on  to  invest  in  STI 
projects  and  to  provide  certain 
consulting  services  to  STI.  Applicants- 
declarants  state  that  STI  has  developed 
a  system  of  economically  separating 
ujibumed  carbon  from  coal  (or  fly)  ash 
produced  by  utility  generating  plants. 
The  separated  carbon  can  be  reburned 
by  the  utility.  The  processed  ash  can  be 
sold  as  a  cement  substitute  in  the 
manufactiue  of  concrete. 

As  part  of  its  joint  arrangement  vnxh 
STI,  NEERI  proposes  to  enter  into  a 
project  with  STI  involving  the 
processing  of  coal  ash  at  an  electric 
generation  facility  in  the  New  England/ 
New  York  region  ("NE/NY  Project") 
owned  by  a  nonaffiliated  electric 
company  ("Owner").  NEERI  proposes  to 
invest  $700,000  in  the  NE/NY  Project  in 
return  for  a  percentage  of  the  NE/NY 
Project  revenue  stream.  In  addition, 
NEERI  will  provide  to  STI  consulting 
services  for  a  fee.  STI  will  be 
responsible  for  processing  the  ash  at  the 
Owner's  facility. 

NEEKI  proposes  to  enter  into  similar 
joint  arrangements  with  STI  at  other 
locations  where  STI  equipment  will  be 
installed.  NEERI's  investment  in  these 
other  utility  locations  is  anticipated  to 
range  between  $0.5  and  $2.0  million  per 
installation.  NEERI  and  STI  also 
propose  to  perform  research  to  further 
refine  the  carbon-rich  and  low  carbon 
processed  waste  stream  and  to  find 
other  applications  for  the  STI  separation 
process  in  recycling. 

NEES  proposes  to  provide  additional 
financing  to  NEERI  by  making  capital 
contributions  up  to  an  additional  $11.7 
million  and/or  by  lending  to  NEERI 
from  time  to  time  additional  amounts 
not  to  exceed  $11.7  million  at  any  one 
time,  such  loans  to  be  in  the  form  of 
non- interest  bearing  subordinated  notes. 
The  aggregate  amount  of  all  investments 
(including  amounts  previously 


authorized  by  the  Commission)  by  NEES 
in  NEERI  shall  not  exceed  $13.95 
million. 

Louisiana  Power  &  Light  Company  (70- 
8487) 

Louisiana  Power  &  Light  Company 
("LP&L"),  639  Loyola  Avenue,  New 
Orleans,  Louisiana  70113,  an  electric 
public-utihty  subsidiary  company  of 
Entergy  Corporation,  a  registered 
holding  company,  has  filed  ah 
application-declaration  under  Sections 
6(a).  7,  9(a).  and  10  of  the  Act  and  Rule 
54  thereunder. 

LP&L  proposes  to  issue  and  sell  up  to 
an  aggregate  principal  amoimt  of  $565 
million  its  first  mortgage  bonds 
("Bonds")  to  be  issued  and  sold  in  one 
or  more  new  series  from  January  1, 1995 
through  December  31, 1996.  Each  series 
of  Bonds  will  be  sold  at  such  price,  will 
bear  interest  at  such  rate  and  will 
mature  on  such  date  as  vdll  be 
determined  at  the  time  of  sale.  One  or 
more  series  of  Bonds  may  include 
provisions  for  redemption  or  retirement 
prior  to  maturity,  including  restrictions 
on  optional  redemption  for  a  given 
number  of  years.  LP&P  may  determine 
to  provide  an  insurance  policy  for  the 
payment  of  the  principal  of  and/or 
interest  and/or  premium  on  one  or  more 
series  of  Bonds. 

LP&L  further  proposes  to  issue  and 
sell,  bom  Janutiry  1, 1995  through 
December  31, 1996,  one  or  more  new 
series  of  its  preferred  stock,  cumulative, 
of  either  $25  par  value  or  $100  par  value 
(collectively,  the  "Preferred").  The  total 
aggregate  par  value  of  shares  of  those 
new  series  of  the  Preferred  issued  will 
be  up  to  an  aggregate  principal  amount 
of  $110  milhon.  The  price,  exclusive  of 
accumulated  dividends,  and  the 
dividend  rate  for  each  series  of  Preferred 
will  be  determined  at  the  time  of  sale. 
LP&L  may  determine  that  the  terms  of 
the  Preferred  should  provide  for  an 
adjustable  dividend  rate  thereon  to  be 
determined  on  a  periodic  basis,  subject 
to  specified  maximum  and  minimum 
rates,  rather  than  a  fixed  dividend  rate. 
The  terms  of  one  or  more  series  of  the 
Preferred  may  include  provisions  for 
redemption,  including  restrictions  on 
optional  redemption,  and/or  a  sinking 
fund  designed  to  redeeni  all  outstanding 
shares  of  such  series  not  later  than  thirty 
years  after  the  date  of  original  issuance. 

LP&L  proposes  to  use  tbe  net 
proceeds  derived  from  the  issuance  and 
sale  of  Bonds  and/or  the  Preferred  for 
general  corporate  purposes,  including, 
but  not  limited  to,  the  possible 
acquisition  of  certain  outstanding 
securities.  LP&L  states  that  it  presently 
contemplates  selling  the  Bonds  and  the 
Preferred  either  by  competitive  bidding. 


negotiated  public  offering  or  private 
placement. 

LP&L  also  proposes  to  enter  into 
arrangements  to  finance  on  a  tax-exempt 
basis  certain  solid  waste,  sewage 
disposal  and/or  pollution  control 
facilities  ("Facilities")  at  Unit  No.  3  of 
its  VVaterford  Steam  Electric  Generating 
Station  in  the  Parish  of  St.  Charles, 
Louisiana  ("Parish").  LP&L  proposes, 
from  time  to  time  through  December  31, 
1996,  to  enter  into  one  or  more 
installment  sale  agreements  and 
supplements  ("Agreement"),  pvu^uant 
to  which  the  Parish  may  issue  one  or 
more  series  of  tax-exempt  revenue 
bonds  ("Tax-Exempt  Bonds")  up  to  an 
aggregate  principal  amount  of  S65 
million.  The  net  proceeds  from  the  sale 
of  Tax-Exempt  Bonds  will  be  deposited 
by  the  Parish  with  the  trustee 
("Trustee")  under  one  or  more 
indentures  ("Indenture")  and  will  be 
applied  by  the  Trustee  to  reimburse  the 
Company  for,  or  to  permanently  finance 
or  refinance  on  a  tax-exempt  basis,  the 
costs  of  the  acquisition,  construction, 
installation  or  equipping  of  the 
Facilities. 

LP&L  further  proposes,  under  the 
Agreement,  to  sell  the  Facilities  to  the 
Parish  for  cash  and  simultaneously 
repurchase  the  Facilities  from  the  Parish 
for  a  purchase  price,  payable  on  an 
installment  basis  over  a  period  of  years, 
sufficient  to  pay  the  principal  of, 
purchase  price  of,  the  premium,  if  any, 
and  the  interest  on  Tax-Exempt  Bonds 
as  the  same  become  due  and  payable. 
Under  the  Agreement,  LP&L  will  also  be 
obligated  to  pay  certain  fees  incurred  in 
the  transactions. 

The  price  to  be  paid  to  the  Parish  for 
each  series  of  Tax-Exempt  Bonds  and 
the  interest  rate  applicable  thereto  will 
be  determined  at  the  time  of  sale.  The 
Agreement  and  the  Indenture  will 
provide  for  either  a  fixed  interest  rate  or 
an  adjustable  interest  rate  for  each  series 
of  the  Tax-Exempt  Bonds.  Each  series 
may  be  subject  to  optional  and 
mandatory  redemption  and/or  a 
mandatory  cash  sinking  fimd  under 
which  stated  portions  of  such  series 
would  be  retired  at  stated  times. 

In  order  to  obtain  a  more  favorable 
rating  and  thereby  improve  the 
marketability  of  the  Tax-Exempt  Bonds, 
LP&L  may:  (1)  arrange  for  a  letter  of 
credit  from  a  bank  ("Bank")  in  favor  of 
the  Trustee  (in  connection  therewith, 
LP&L  may  enter  into  a  Reimbursement 
Agreement  pursuant  to  which  LP&L 
would  agree  to  reimburse  the  Bank  for 
amounts  drawm  under  the  letter  of  credit 
and  to  pay  commitment  and/or  letter  of 
credit  fees);  (2)  provide  an  insurance 
policy  for  the  payment  of  the  principal    ^ 
of  and/or  interest  and/or  premium  on 


one  or  more  series  of  Tax-Exempt 
Bonds;  and/or  (3)  obtain  authentication 
of  one  or  more  new  series  of  First 
Mortgage  Bonds  ("Collateral  Bonds")  to 
be  issued  under  LP&L's  Mortgage  on  the 
basis  of  uinfunded  net  property 
additions  and/or  previously  retired  First 
Mortgage  Bonds  and  delivered  to  the 
Trustee  and/or  the  Bank  to  evidence  and 
secure  LP&L's  obligations  under  the 
Agreement  and/or  the  Reimbursement 
Agreement,  respectively. 

Allegheny  Power  System,  Inc.,  et  aL 
(70-8491) 

Allegheny  Power  System,  Inc. 
("Allegheny"),  a  registered  holding 
company,  and  AYP  Capital,  Inc.  ("AYP 
Capital"),  its  wholly  owned  nonutiUty 
subsidiary,  both  of  12  East  49th  Street. 
New  York.  New  York  10017.  have  filed 
an  application-declaration  under 
sections  6(a).  7,  9(a)  and  10  of  the  Act 
and  rule  45(a)  thereunder. 

Allegheny  proposes  to  invest  in  AYP 
Capital  up  to  $5  million  in  the  form  of 
cash  contributions  from  time  to  time 
through  December  31,  2002.  This  money 
will  fund  AYP  Capital's  proposed 
acquisition,  as  a  limited  partner  of  up  to 
10%  of  the  interests  of  all  limited 
partners  in  Envirotech  Investment  Fund 
I  Limited  Partnership,  a  Delaware 
hmited  partnership  ("Envirotech 
Partnership").  In  no  event  shall  AYP 
Capital's  investment  be  more  than  $5 
million. 

The  sole  general  partner  of  the 
Envirotech  Partnership  ("General 
Partner")  will  be  Advent  International 
Limited  Partnership,  a  Delaware  limited 
partnership  of  which  Advent 
International  Corporation  ("AIC")  is  the 
general  partner.  A  key  objective  of  the 
Envirotech  Partnership  is  to  make 
investments  that  will  contribute  to  the 
reduction,  avoidance  or  sequestering  of 
greenhouse  gas  emissions;  help  utilities 
and  their  customers  handle  waste  by- 
products more  effectively  or  produce  or 
manufacture  goods  or  services  more  cost 
effectively;  improve  the  efficiency  of  the 
production,  storage,  transmission,  and 
delivery  of  energy;  and  provide 
investors  with  attractive  opportunities 
relating  to  the  evolving  utility  business 
climate  which  meet  the  above 
objectives. 

In  selecting  suitable  investments,  the 
Envirotech  Partnership  will  focus  on  the 
following  technology  sectors,  among 
others:  alternate  and  renewable  energy 
technologies;  environmental  and  waste 
treatment  technologies  and  services; 
energy  efficiency  technologies, 
processes  and  services; 
electrotechnologies  used  in  the 
reduction  of  medical  waste; 
tochnologies  and  processes  promoting 


alternative  energy  for  transportation; 
and  other  technologies  related  to 
improving  the  generation,  transmission 
and  delivery  of  electricity. 

The  term  of  Envirotech  Partnership 
shall  be  for  10  years  from  the  date  of  the 
partnership  agreement,  subject  to 
extension  for  up  to  two  years  upon 
agreement  of  the  General  Partner  and 
limited  partners  holding  66%%  of  the 
combined  capital  contributions  of  all 
limited  partners.  Subject  to  certain 
limitations  set  forth  in  the  partnership 
agreement,  the  management,  operation, 
and  implementation  of  policy  of  the 
Envirotech  Partnership  will  be  vested 
exclusively  in  the  General  Partner. 
Among  other  powers,  the  General 
Partner  shall  have  discretion  to  invest 
the  Partnership's  fund  in  accordance 
with  investment  guidelines  set  forth  in 
the  charter.  The  investment  guidelines 
may  be  amended  or  modified  only  upon 
the  affirmative  vote  of  hmited  partners 
representing  at  least  75%  of  the 
commitments  of  all  limited  partners. 
Under  the  terms  of  the  partnership 
agreement  the  General  Partner  will  be 
paid  an  aimual  management  fee  equal  to 
2Vz%  of  the  total  amount  of  the  capital 
commitments  of  the  partners  through 
the  first  six  (6)  years,  thereafter 
declining  by  V4  of  1%  on  each 
anniversary  to  1.5%  commencing  on  the 
ninth  anniversary  date.  In  addition,  the 
General  Partner  shall  be  entitled  to 
reimbursement  for  all  reasonable 
expenses  incurred  in  the  organization  of 
the  Envirotech  Partnership  up  to 
$195,000,  and  for  other  third  party 
expenses  incurred  on  behalf  of  the 
Envirotech  Partnership. 

All  Envirotech  Partnership  income 
and  losses  (including  income  and  losses 
deemed  to  have  been  realized  when 
securities  are  distributed  in  kind)  will 
generally  be  allocated  80%  to  and 
among  the  limited  partners  and  20%  to 
the  General  Partner.  One  hundred 
percent  (100%)  of  all  cash  distributions 
to  the  partners  shall  be  m.ade  first  to  the 
limited  partners  until  such  time  as  the 
limited  partners  shall  have  received 
aggregate  distributions  equal  to  the 
aggregate  of  their  respective  capital 
contributions,  and  thereafter  20%  to  the 
General  Partner,  and  80%  to  the  limited 
partners.  Distributions  in  kind  of  the 
securities  of  Portfolio  Companies  that 
are  listed  on  or  otherwise  traded  in  a 
recognized  over-the-counter  or  imlisted 
securities  market  may  be  made  at  the 
option  of  the  General  Partner. 

Entergy  Corporation  (70-8509) 

Entergy  Corporation  ("Entergy").  225 
Barorme  Street.  New  Orleans.  Louisiana 
70112.  a  registered  holding  company, 
and  its  wholly  owrned  nonutility 


subsidiary  companies.  Entergy 
Enterprises.  Inc..  ("Enterprises").  Three 
Financial  Centre.  900  South  Shackleford 
Road,  Suite  210,  Little  Rock,  Arkansas 
72211,  and  Entergy  Systems  and 
Service,  Inc.  ("Entergy  SASI").  4740 
Shelby  Drive.  Suite  105.  Memphis, 
Tennessee  38118.  (collectively. 
"Applicants"),  have  filed  an 
application-declaration  imder  sections 
6(a),  7,  9(a),  10  and  12(b)  of  the  Act  and 
rules  45  and  54  thereunder. 

Pursuant  to  Commission  order  dated 
December  28, 1992  (HCAR  No.  25718), 
Entergy  SASI  was  organized  as  a  wholly 
owned  subsidiary  of  Enterprises  that 
would  provide  energy  management 
services  to  commercial,  industrial  and 
institutional  customers.  Such  order 
authorized  Entergy  SASI  to  provide 
energy  management  services,  without 
limitation,  to  customers  vdthin  a  region 
consisting  of  the  states  of  Arkansas, 
Louisiana  and  Mississippi;  and  the 
service  territories  of  utilities  from  which 
the  Entergy  system  could  expect  to 
purchase  economy,  replacement  and 
emergency  energy  ("Base  Region").  The 
order  also  permitted  Entergy  SASI  to 
solicit  and  serve  customers  outside  the 
Base  Region  to  a  Hmited  extent  and 
subject  to  the  condition  that  at  least 
50%  of  Entergy  SASI's  annual  revenues 
be  derived  from  its  activities  within  the 
Base  Region  ("50%  Revenue 
Restriction"). 

The  Applicants  now  seek  additional 
authorization  for  Entergy  SASI  to 
provide  consulting  services  related  to 
energy  management  and  demand -side 
management  ("DSM")  activities.  Such 
consulting  services  would  generally  be 
limited  to  the  rendering  of  advice, 
know-how  and  management/technical 
services  for  a  consulting  ee  in  order  to 
assist  energy  customers.  utiUties. 
federal,  state  and  foreign  goverrmont 
entities  and  other  customers  with 
energy  management  and/or  DSM 
activities  in  cases  where  Entergy  SASI  is 
not  directly  involved  in  the  performance 
of  such  energy  management  and/or  DSM 
services.  Entergy  SASI  proposes  to 
provide  such  consulting  ser\'ies  on  a 
worldwide  basis  and  that  associated 
revenues  not  be  subject  to  the  50% 
Revenue  Restriction. 

Specifically.  Entergy  SASI's 
consulting  services  would  include  the 
following:  (1)  development  and  review 
of  architectural,  structural  and 
engineering  drawings  for  energy  and 
other  resource  efficiency;  (2)  design  and 
specification  of  energy  consuming  or 
conservation  equipment,  controls  and 
systems;  (3)  design  and  marketing  of 
intellectual  property,  i.e.  any  process, 
program,  technique,  or  computer 
software  used  to  analyze  energy 
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conservation  opportunities  and  results; 
(4)  general  technical  advice  concerning 
the  use,  benefits,  planning  and/or 
administration  of  energy  management 
and/or  DSM  programs;  and  (5)  general 
management  advice  and  services 
relating  to  the  implementation  of 
functions,  practices  and  procedures 
incidental  to  the  conduct  of  the  energy 
management  services  business  and/or 
DSM  programs. 

In  addition,  Entergy  SASI  proposes  to 
provide  funding  to  other  energy 
management  and  DSM  contractors  to 
enable  them  to  carry  out  energy 
conservation  measures.  Although  the 
precise  terms  of  such  funding 
arrangements  will  not  be  determined 
until  the  time  of  the  applicable 
transactions,  it  is  anticipated  that 
Entergy  SASI  will  be  repaid  through 
assignments  of  a  portion  of  the  monthly 
fees  paid  by  customers  under  contracts 
relating  to  the  installation  of  such 
energy  conservation  measures.  The 
Applicants  state  that  the  proposed 
funding  arrangements  will  not  involve 
the  acquisition  by  Entergy  SASI  of  any 
promissory  notes. 

Finally,  the  Applicants  request 
authorization  for:  (1)  Entergy  to  make 
additional  investments  in  Enterprises  of 
up  to  an  aggregate  amount  of  $100 
million  from  tiihe  to  time  through 
December  31, 1997,  with  such 
investments  to  be  made  through  any 
combination  of  purchases  of 
Enterprises'  common  stock  and/or 
capital  contributions  to  Enterprises;  (2) 
Enterprises  to  use  the  proceeds  of  such 
transactions  to  make  additional 
investments  in  Entergy  SASI  (in  the 
form  of  equity  Investments  and/or 
loans)  of  up  to  $100  miUion  from  time 
to  time  through  December  31 ,  1997;  and 
(3)  Entergy  SASI  to  issue  and  sell  to 
nonaffiiidted  third  parties  during  the 
same  period  up  to  $100  million  of 
commercial  paper,  promissory  notes 
and/or  other  debt  securities,  secured  or 
unsecured  (collectively,  the  "Debt 
Securities). 

It  is  proposed  that  the  proceeds 
derived  from  Enterprises'  investments, 
as  well  as  any  third  party  financing,  be 
used  by  Entergy  SASI  for  the  following 
purposes:  (1)  to  repay  its  existing 
indebtedness  under  notes  Issued  to 
Entergy;  (2)  to  provide  financing  for 
customer  contracts  and  funding  for  the 
implementation  of  energy  conservation 
measures  by  other  energy  management 
and  DSM  contractors;  and  (3)  to  provide 
Entergy  with  necessary  working  capital 
in  connection  with  its  ongoing  energy 
management,  consulting  and  other 
authorized  businesses,  as  well  as  to  pay 
for  general  and  administrative  expenses 


and  to  provide  for  Entergy  SASI's  other 
capital  needs. 

Any  loans  made  by  Enterprises  to 
Entergy  SASI  would  be  evidenced  by 
promissory  notes  bearing  an  interest  rate 
to  be  determined  at  the  time  of 
borrowing  (but  in  no  event  greater  than 
the  then  prevailing  prime  rate,  as 
reported  by  the  Wall  Street  Journal)  eind 
maturing  no  later  than  ten  years  from 
the  date  of  borrowing.  Where  Debt 
Securities  issued  to  nonaf filiates  are 
involved,  the  yield  to  maturity  of  such 
Debt  Securities  would  not  exceed  the 
then  current  yield  to  maturity  on  U.S. 
Treasury  securities  of  comparable 
maturities  (subject  to  straight  line 
interpolation  when  there  is  no 
comparable  U.S.  Treasury  security), 
plus  400  basis  points,  and  no  Debt 
Securities  would  be  issued  for  a  term  of 
greater  than  thirty  years.  It  is  further 
proposed  that  any  notes  issued  by 
Entergy  SASI  to  Enterprises  may,  at  the 
option  of  Enterprises,  be  converted  to 
capital  contributions  to  Entergy  SASI  by 
the  forgiveness  of  the  debt  represented 
thereby. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secwtary. 

|FR  Doc.  94-29215  Filed  11-25-94;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Changes  by  the  American  Stock 
Exchange,  Inc.,  the  Chicago  Board 
Options  Exchange,  Inc.,  the  Pacific 
Stock  Exchange,  Inc.,  and  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Extension  of  the  Hedge 
Exemption  Pilot  Programs 

November  18,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  2, 1994, 
the  Pacific  Stock  Exchange,  Inc. 
("PSE");  on  November  7, 1994,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE");  on  November  9, 1994,  the 
American  Stock  Exchange.  Inc. 
("Amex");  and  on  November  17, 1994, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  (each  individually  referred  to 
as  an  "Exchange"  and  two  or  more 
collectively  referred  to  as  "Exchanges") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 


the  proposed  rule  changes  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  filed  by 
the  Amex  and  PHLX  extend  for  six 
months  (i.e.,  fitjm  November  17, 1994, 
to  May  17. 1995)  the  Exchanges'  pilot 
programs  for  exemptions  from  equity 
position  limits  for  certain  hedged 
positions.'  The  proposals  filed  by  the 
CBOE  and  the  PSE  extend  for  six 
months  (i.e.,  from  November  17, 1994, 
to  May  17. 1995).  the  Exchanges'  pilot 
pro-ams  for  position  limit  exemptions 
for  certain  hedged  equity  option 
positions  and  certain  stock  index  option 
positions. 

The  text  of  the  proposals  are  available 
at  the  Office  of  the  Secretary  of  the 
respective  Exchanges  and  at  the 
Commission. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organizations  have 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organizations ' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  Commission  has  previously 
approved  pilot  programs  by  the  Amex 
and  the  PHLX  providing  exemptions 
from  position  limits  for  certain  fully 
hedged  equity  option  positions.^  In 
addition,  the  Commission  has 
previously  approved  pilot  programs 
proposed  by  the  CBOE,  the  New  York 
Stock  Exchange,  Inc.,  and  the  PSE 
providing  exemptions  from  position 
limits  for  certain  fully  hedged  equity 
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option  positions  and/or  stock  index 
option  positions.'  Each  of  the  pilot 
programs  allow  the  underlying  hedged 
positions  to  include  securities  that  are 
readily  convertible  into  common  stocL* 
Under  all  of  the  pilot  programs,  exercise 
Umits  continue  to  correspond  to 
position  limits,  so  that  investors  are 
allowed  to  exercise,  during  five 
consecutive  business  days,  the  number 
of  option  contracts  set  forth  as  the 
position  limit,  as  well  as  those  contracts 
purchased  pursuant  to  the  pilot 
program.5 

llie  Exchanges  believe  that  the 
proposed  rule  changes  are  consistent 
with  Section  6(b)  of  the  Act,  in  general, 
and  furthers  the  objectives  of  Section 
6(b)(5),  in  particular,  in  that  they  are 
designed  to  protect  investors  and  the 
public  interest  and  to  remove 
impediments  and  perfect  the 
mechanism  of  a  free  and  open  market. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  changes  were  neither  solicited  nor 
received. 


■  Position  limits  Impose  a  ceiling  on  the  aggregate 
number  of  options  contracts  on  the  same  side  of  the 
marliet  that  can  be  held  or  written  by  an  investor 
or  group  of  investors  acting  on  concert. 

'  See  Securities  Exchange  Act  Release  No.  25738 
(May  24, 1968),  53  20201  (June  2.  1988). 


'  See  Securities  Exchange  Act  Release  Nos.  25738 
(May  24. 1988).  53  FR  20201  (June  2.  1968)  (order 
approving  CBOE's  equity  option  hedge  exemption 
pilot  programs);  25739  (May  24. 1966(.  53  FR  20204 
(June  2. 1988)  (approving  CBOE's  stock  index 
option  hedge  exemption  pilot  program);  27786 
(March  8.  1990).  55  FH  9523  (March  14.  1990) 
(order  approving  NYSE's  equity  option  and  stock 
index  option  hedge  exemption  pilot  programs): 
2J81 1  (June  20.  1988),  53  FR  23821  Qune  24.  1988) 
(order  approving  PSE'e  equity  option  hedge 
exemption  pilot  program);  and  32900  (September 
14.  1993).  58  FR  49077  (September  21. 1993)  (order 
approving  PSE's  stock  index  option  badge 
exemption  pilot  program). 

■•The  Commission  expects  the  Exchanges  to 
determine  on  a  case-by-case  basis  whether  an 
instrument  that  is  being  used  as  the  basis  for  an 
underlying  hedged  position  is  readily  and 
immediately  convertible  into  a  security  that  is 
convertible  at  a  future  date,  but  which  is  not 
presently  convertible,  is  not  a  "convertible" 
security  for  purposes  of  the  equity  option  position 
limit  hedge  exemption  until  the  date  it  becomes 
convertible.  In  addition.  If  the  convertible  security 
used  to  hedge  an  options  position  is  called  for 
redemption  by  the  issuer,  the  security  would  have 
to  be  converted  into  the  underlying  security 
immediately  or  the  corresponding  options  position 
reduced  accordingly.  See.  e.g..  Securities  Exchange 
.^ct  Release  No.  32904  (September  14. 1993).  58  FR 
49339. 

"  Exercise  limits  prohibit  the  exercise  by  an 
investor  or  group  of  investors  acting  in  concert  of 
.TiOre  than  the  number  of  options  contracts  specified 
ill  the  position  limit  rule  within  five  consecutive 
business  days. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Exchanges  have  requested  that 
the  proposed  rule  changes  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  changes  to  extend  the 
pilot  programs  imtil  May  17,  1995,  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  pjarticular, 
the  requirements  of  Section  6(b)(5) 
thereunder.*  The  Commission 
concludes,  as  it  did  when  originally 
approving  each  of  the  pilot  programs, 
that  providing  for  increased  position 
and  exercise  limits  for  equity  options 
and  stock  index  options  in 
circumstances  where  those  excess 
positions  are  fully  hedged  with 
offsetting  stock  positions  will  provide 
greater  depth  and  liquidity  to  die  market 
and  allow  investors  to  hedge  their  stock 
portfolios  more  effectively,  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options  market 
or  the  imderlying  stock  market. 

The  Commission  also  notes  that 
before  the  pilot  program  of  an  Exchange 
can  be  extended  or  approved  on  a 
permanent  basis,  that  Exchange  must 
provide  the  Commission  with  a  repnirt  • 
on  the  operation  of  its  pilot  program 
since  its  inception  by  January  31, 1995. 
Specifically,  an  Exchange  mu^  provide 
the  Commission  details  on  (1)  the 
frequency  with  which  the  exemptions 
have  been  used;  (2)  the  types  of 
investors  using  the  exemptions;  (3)  the 
size  of  the  positions  established 
pursuant  to  the  pilot  program;  (4)  what 
types  of  convertible  securities  eire  being 
used  to  hedge  positions  and  how 
frequently  the  convertible  securities 
have  been  used  to  hedge;  (5)  whether 
the  Exchange  has  received  any 
complaints  on  the  operation  of  the  pilot 
program;  (6)  whether  the  Exchange  has 
taken  any  disciplinary  action  against,  or 
commenced  any  violation  of  any  term  or 
condition  of  the  pilot  program;  (7)  the 
market  impact,  if  any,  of  the  pilot 
program;  and  (8)  how  the  Exchange  has 
implemented  surveillance  procedures  to 
ensure  compliance  with  the  terms  and 
conditions  of  the  pilot  program.  In 
addition,  the  Commission  expects  each 
Exchange  to  inform  the  Commission  of 
the  results  of  any  surveillance 
investigations  undertaken  for  apparent 
violations  of  the  provisions  of  its 
position  limit  hedge  exemption  rules. 


The  Commission  finds  good  cause  for 
approving  the  extension  of  the  pilot 
programs  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register  in  order 
to  permit  the  continuation  of  the  pilot 
programs.  The  Commission  notes  that 
the  Exchanges  have  not  experienced  any 
significant  programs  with  the  pilot 
programs  since  their  inception  and  that 
the  Exchanges  will  continue  to  monitor 
the  pilot  programs  to  ensure  that  no 
problems  arise.  Finally,  no  adverse 
comments  have  been  received  by  the 
Exchanges  or  the  Commission 
concerning  the  pilot  programs.  Based  on 
the  above,  the  Commission  believes 
good  cause  exists  to  approve  the 
extension  of  the  pilot  programs  through 
May  17, 1995,  on  an  accelerated  basis. 
Therefore,  the  Commission  believes  that 
granting  accelerated  approval  of  the 
proposal  is  appropriate  and  consistent 
with  sections  6  and  19(b)(2)  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  :he 
above-mentioned  self-regulatory 
organizations.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
December  19,  1994. 

It  is  therefore  ordered,  Puirsuant  to 
Section  19(b)(2)  of  the  Ad .'  that  the 
proposed  rule  changes  (SR-Amex-94- 
49,  SR-CBOE-94-41.  SR-4>SE-94-33. 
and  SR-PHLX-94-53)  relating  to  an 
extension  of  the  hedge  exemption  pilot 
programs  until  May  17. 1995.  is 
approved. 


•15U.S.C.§78f(b)(5)(1982). 


'15U.S£.S7es(bK2)(19e2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretory. 

[FR  Doc.  94-29213  Filed  ll-25-«4;  8:45  am] 

BILUNO  CODE  8010-01-M 


[ReleaM  No.  34-34987;  Fil«  No.  SR-CBOE- 
94-35] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
tt)e  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Expedited 
Proceedings  and  Offers  of  Settlement 

November  18,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  12, 1994, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulator>'  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rules  17.3,  "Expedited  Proceeding," 
and  17.8  "Offers  of  Settlement,"  to  (1) 
specify  that  the  subject  of  an  Exchange 
investigation  must  notify  the  CBOE  staff 
in  writing  within  15  days  of  the  date  of 
notification  under  paragraph  (d), 
"Notice,  Statement  and  Access,"  of 
CBOE  Rule  17.2,  "Complaint  and 
Investigation"  that  he  elects  to  proceed 
in  an  expedited  manner  pursuant  to 
CBOE  Rule  17.3;  (2)  reduce  the  time 
period  during  which  settlement  offers 
may  be  submitted  by  a  subject  in  an 
Exchange  disciplinary  matter  who  seeks 
to  res(.lve  the  matter  through  expedited 
proceedings  pursuant  to  CBOE  Rule 
17.3;  and  (3)  allow  either  the  subject  or 
the  Exchange  staff  to  end  the 
negotiations  for  a  letter  of  consent  at  any 
point  during  the  negotiations.'  If  either 


•  17  CFR  20O.3O-3(a)(12)  (19931 

>CBOE  Rule  17.2(c).  "Report,"  requires  the  C30E 
staff  to  submit  a  written  report  of  its  investigation 
to  the  Exchange's  Business  Conduct  Committee 
("BCC")  in  every  case  where  an  investigation 
results  in  a  finding  that  there  are  reasonable 
grounds  to  believe  that  a  violation  of  the  Act  or  the 
CBOE's  rules  has  been  committed.  CBOE  Rule 
17.2(d),  "Notice,  Statement  and  Acce-ss,"  requires 
the  CBOE  staff  to  notify  the  subject  of  the  report  of 
the  general  nature  of  the  allegations  and  of  the 
specific  provisions  of  the  Act  or  of  the  CBOE's  rules 


the  CBOE  staff  or  the  subject  ends  the 
negotiations,  the  subject  will  have  15 
days  to  submit  a  written  statement  to 
the  BCC  pursuant  to  CBOE  Rule  17.2(d) 
indicating  why  no  disciplinary  action 
should  be  taken;  the  CBOE  staff  may 
then  bring  the  matter  to  the  BCC  for 
appropriate  action.  If  the  subject  and  the 
CBOE  staff  are  able  to  agree  uf)on  a 
letter  of  consent,  the  CBOE  staff  will 
submit  the  letter  to  the  BCC. 

In  addition,  the  CBOE  proposes  to 
amend  CBOE  Rule  17.8,  Interpretation 
and  Policy  .01,  to  provide  that  if  the 
respondent  and  the  CBOE  staff  are 
unable  to  reach  agreement  on  a  letter  of 
consent  under  CBOE  Rule  17.3  then  the 
number  of  days  over  30  between  the 
time  when  the  CBOE  staff  receives 
notice  of  the  respondent's  election  to 
proceed  in  an  expedited  manner  under 
CBOE  Rule  17.3  and  the  date  when 
either  party  ends  the  consent 
negotiations  shall  be  deducted  from  the 
120-day  period  specific  in  CBOE  Rule 
17.8  (a),  "Submission  of  Offer,"  which 
provides  a  120-day  period  within  which 
a  respondent  may  submit  a  settlement 
offer  to  the  BCC.  Regardless  of  the 
amount  of  time  spent  in  unsuccessful 
consent  negotiations,  the  respondent 
will  have  no  less  than  14  days  to  submit 
a  settlement  offer  to  the  BCC  pursuant 
to  CBOE  Rule  17.8(a). 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any"comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statement  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  holow,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Ruh 
Change 

Background 

Pursuant  to  CBOE  Rule  17.2(d),  prior 
to  the  time  that  the  CBOE  staff  submits 
an  investigative  report  to  the  Exchange's 


BCC  concerning  possible  disciplinary 
violations,  the  staff  if  required  to 
provide  a  notice  to  the  subject  of  the 
report  which  sets  forth  the  general 
nature  of  the  allegations  made  in  the 
report  and  the  specific  rules  that  appear 
to  have  been  violated  (a  "Notification 
Letter").  CBOE  Rule  17.2(d)  provides 
further  than,  except  when  the  BCC 
determines  that  expeditious  action  is 
required,  the  subject  of  an  investigative 
report  shall  have  15  days  from  the  date 
of  the  Notification  Letter  in  which  to 
submit  a  written  statement  to  the  BCC 
concerning  why  no  disciplinarj'  action 
should  be  taken  against  a  subject  (a 
"Notification  Response").  In  accordance 
with  CBOE  Rule  17.4,  "Charges,"  the 
CBOE  staff  then  submits  the 
investigative  report  and  the  Notification 
Response  to  the  BCC,  and  if  the  BCC 
determines  that  probable  cause  exists 
for  finding  a  disciplinary  violations,  a 
statement  of  charges  is  issued  against 
the  subject. 

Upon  the  issuance  of  a  statement  of 
charges  against  a  subject,  the  subject  is 
referred  to  as  a  respondent  under  the 
Exchange's  rules. ^  Pursuant  to  CBOE 
Rule  17.8(a),  a  respondent  has  120 
calendar  days  from  the  date  of  service 
of  a  statement  of  charges  in  which  to 
submit  settlement  offers  to  the  BCC. 
However,  the  120-day  settlement  period 
does  not  include  the  number  of  days  in 
excess  of  seven  calendar  days  that  it 
takes  the  Exchange's  staff  to  comply 
with  a  respondent's  request  for  access  to 
documents  which  is  made  properly 
pursuant  to  CBOE  Rule  17.4(c),  "Access 
to  Documents."  3  In  addition,  with  one 
exception,  a  respondent  is  only  entitled 
to  submit  a  maximum  of  two  settlement 
offers  to  the  BCC  during  the  120-day 
settlement  period. ■*  Upon  the  expiration 
of  the  120-day  settlement  period,  or 
earlier  if  the  BCC  rejects  a  respondent's 
second  settlement  offer  prior  to  the 
expiration  of  such  period,  a  hearing  is 
scheduled  with  respect  to  the  charges.'^ 


that  appear  to  have  been  violated.  Under  CBOE 
Rule  17.3,  the  subject  of  a  report  written  pursuant 
to  CBOE  Rule  17.2  may  to  seek  to  dispose  of  the 
matter  through  a  letter  of  consent. 


•i  See  CBOE  Rule  17.4(b),  "Initiation  of  Charges." 
5  Scf^  CBOE  Rule  17.8,  Interpretation  and  Policy 
. 01(c).  CBOE  Rule  17.4(c)  provides  that  within  60 
calendar  days  after  a  statement  of  charges  has  been 
served  upon  a  respondent,  the  respondent  may 
make  a  written  request  for  access  to  all  documents 
concerning  the  case  that  are  in  the  Exchange's 
investigative  file  except  for  CBOE  staff  investigation 
and  examination  reports  and  materials  prepared  by 
the  C30E  staff  in  connection  with  such  reports  or 
in  anticipation  of  a  disciplinary  hearing.  However, 
in  providing  such  documents  the  CBOE  staff  may 
protect  the  identity  of  a  complainant. 

"See CBOE  Rule  17.8,  Interpretation  and  Policy 
.01(a)  and  (b).  The  BCC  at  its  discretion,  may 
permit  a  respondent  to  submit  a  third  settlement  • 
offer  during  the  120-day  settlement  period  if  th^ 
pertinent  details  of  the  offer  are  consistent  with 
parameters  and  criteria  deemed  acceptable  by  the 
BCC 

'See CBOE  Rule  17.8.  Interpretation  and  Policy 
.02. 


Notwithstanding  the  foregoing,  CBOE 
Rule  17.3  sets  forth  an  expedited 
proceeding  process  pursuant  to  which  a 
^  subject  may  seek  to  resolve  a 
disciplinary  matter  through  a  letter  of 
consent  with  the  Exchange  prior  to  the 
issuance  of  a  statement  of  charges 
against  the  subject.  CBOE  Rule  17.3 
requires  that  a  letter  of  consent  contain 
a  description  of  the  facts,  violation,  and 
sanction  and  must  be  agreed  upon  by 
the  Exchange  staff  and  by  the 
respondent.  In  addition,  CBOE  Rule 
17.3  requires  that  all  such  letters  of 
consent  be  accepted  by  the  BCC  If  the 
Exchange  staff  and  the  subject  are 
unable  to  agree  upon  a  letter  of  consent 
or  if  they  agree  upon  a  letter  of  consent 
and  the  letter  is  rejected  by  the  BCC, 
CBOE  Rule  17.3  provides  that  the  matter 
shall  proceed  as  if  no  letter  of  consent 
had  been  submitted  to  the  BCC  (/.e,  the 
BCC  may  decide  to  authorize  the 
issuance  of  a  statement  of  charges 
against  the  subject;  the  subject  is  then 
entitled  to  submit  settlement  offers  to 
the  BCC  pursuant  to  CBOE  Rule  17.8 
during  the  120-day  settlement  period). 

Therefore,  under  the  Exchange's 
current  rules,  a  subject  who 
unsuccessfully  attempts  to  resolve  ^ 
dLsciplinary  matter  throu^  expedited 
proceedings  is  permitted  to  take 
advantage  of  the  entire  120-day 
settlement  period,  no  matter  how  long 
the  subject  may  have  spent  in  the 
expedited  proceeding  process.  As  a 
result,  as  noted  by  the  Exchange  and  by 
the  Division  of  Market  Regulation 
("Division")  of  the  Commission  in 
connection  with  the  Division's 
inspection  of  the  Exchange's 
surveillance,  investigative,  and 
enforcement  programs  which  took  place 
last  year,  it  is  possible  for  a  respondent 
to  utilize  the  expedited  proceeding 
process  as  a  means  of  circtunventing  the 
120-day  settlement  period  limit  and 
accordingly  as  a  means  of  simply 
delaying  the  resolution  of  the  case.^ 

Proposal 

In  response  to  this  concern,  the  CBOE 
proposes  to  amend  CBOE  Rule  17.8  to 
reduce  the  time  period  during  which 
settlement  offers  may  be  submitted  by  a 
subject  who  seeks  to  resolve  a 
disciplinary  matter  through  expedited 
proceedings,  is  unable  to  reach  an 
agreement  with  Exchange  staff,  and 
consumes  over  30  days  in  the  expedited 
proceeding  process.  Specifically,  under 
the  proposal,  the  number  of  days  in 

*  See  Letter  from  Brandon  Becker.  Director, 
Division,  Commission,  to  Charles  Henry,  President. 
CBOE.  dated  October  20, 1 993.  and  Letter  from 
Chaxles  Henry,  President,  CBOE,  to  Brandon 
Becker,  Director,  Division.  Commission,  dated 
January  14. 1994. 
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excess  of  30  days  that  a  subject  spends 
in  the  expedited  proceeding  will  be 
deducted  from  the  120-day  settlement 
period  appUcable  to  the  subject; 
provided,  however,  that  in  no  event  will 
a  subject's  settlement  period  under 
CBOE  Rule  17.8  ever  be  less  than  14 
days.' 

The  mechanism  for  limiting 
settlement  periods  will  apply  only  to  a 
subject  who  attempts  to  resolve  a 
disciplinary  matter  through  expedited 
proceedings  and  is  unable  to  reach  an 
agreement  vrith  CBOE  staff  upon  a  letter 
of  consent.  It  will  not  apply  to  a  subject 
who  attempts  to  resolve  a  disciplinary 
matter  through  expedited  proceedings 
and  who  reaches  an  agreement  with 
CBOE  staff  upon  a  letter  of  consent,  but 
finds  that  the  agreed-upon  letter  of 
consent  is  not  accepted  by  the  BCC.  In 
addition,  under  this  mechanism,  in  no 
event  will  the  number  of  days  between 
the  time  that  the  expedited  proceedings 
process  is  deemed  to  end  (as  described 
below)  and  the  time  that  a  subject  is 
served  with  a  statement  of  charges  be 
deducted  from  the  120-day  settlement 
period  applicable  to  the  subject. 

The  proposed  amendment  will  also 
refine  the  procedures  that  are  applicable 
to  expedited  proceedings  under  CBOE 
Rule  17.3  in  two  ways.  First,  the 
proposed  amendment  will  impose  a 
new  requirement  that  any  subject 
desiring  to  attempt  to  resolve  a 
disciplinary  matter  through  expedited 
proceedings  submit  a  written  notice  of 
this  fact  to  the  Exchange  staff  within  15 
days  bom  the  date  of  service  upon  the 
subject  of  a  Notification  Letter.  Second, 
the  proposed  amendment  will  permit 
either  the  Exchange  staffer  the  subject 
to  declare  an  end  to  the  negotiations 
regarding  a  letter  of  consent  and  thus  ar 
end  to  the  expedited  proceeding  process 
at  any  point  in  the  consent  negotiations 
by  delivering  a  written  declaration  to 
this  effect  to  the  other  party.  After  the 
declaration  is  delivered,  the  subject  will 
have  15  days  to  submit  a  Notification 
Response  and  the  Exchange  staff  will 
then  be  permitted  to  bring  the  matter  to 
the  BCC.  Currently,  there  is  no 
provision  in  the  CBOE's  rules  setting 
forth  when  a  subject  is  deemed  to  enter 
the  expedited  proceeding  process  or 
when  the  expedited  proceeding  process 
is  deemed  to  end,  and  these  new 
procedures  will  establish  a  start  and  end 
date  for  when  a  subject  is  deemed  to  be 
in  the  expedited  proceeding  process  so 

'  The  proposed  amendment  will  also  amend  all 
of  the  references  to  the  120-day  settlement  period 
which  are  conUined  currently  in  CBOE  Rule  17.8 
to  acknowledge  that  this  settlemenl  period  will  be 
shorter  in  situations  where  the  mechanism 
described  for  limiting  the  120-day  settlement  period 
becomes  applicable. 


that  the  number  of  days  that  the  subject 
spends  in  the  expedited  proceeding 
process  can  be  calculated  for  the 
purposes  of  CBOE  Rule  17.8. 

Finally,  the  proposal  makes  certain 
editorial  changes  to  clarify  CBOE  Rules 
17.8  and  17.3  without  affecting  their 
substance. 

The  CBOE  believes  that  the  proposal 
will  enhance  the  efficiency  and 
effectiveness  of  the  Exchange's 
disciplinary  process.  Specifically,  the 
Exchange  believes  that  by  limiting  the 
settlement  period  applicable  to  those 
subjects  who  consume  over  30  days  in 
the  expedited  proceeding  process  but 
cannot  reach  an  agreement  with  the 
Exchange  staff  upon  a  letter  of  consent, 
the  proposed  changes  will  minimize 
opportunities  for  delay  and  thereby  help 
to  preserve  evidence  and  the  memories 
of  witnesses. 

Basis 

The  CBOE  believes  that  the  proposal 
is  consistent  with  section  6(b)  of  the 
Act,  in  general,  and  further  the 
objectives  of  section  6(b)(1)  and  6(b)(6). 
in  particular,  in  that  it  promotes 
appropriate  disciplinary  processes  and 
enables  the  Exchange  to  efficiently 
enforce  compliance  with  its  rules  and 
federal  securities  laws. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  Uie 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  HTitten  data,  views  and 
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arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
Decemt)er  19, 1994. 

For  the  Coininission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretary. 
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Sell-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Equity- 
Linked  Debt  Securities  ("ELDS") 

November  18,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  21, 1994, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  items  have  been 
prepared  by  the  NYSE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  its 
listing  standards  for  equity-linked  debt 
securities  ("ELDS")  contained  in 
Paragraph  703.21  of  the  Exchange's 
Listed  Company  Manual  ("Manual")  to 
provide  for  greater  flexibility  in  the 
listing  of  ELDS.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  NYSE,  and  at  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

ELDS  are  intermediate-term,  debt 
securities  of  an  issuer  where  the  value 
of  the  debt  is  based,  at  least  in  part,  on 
the  value  of  another  issuer's  common 
stock  or  non-convertible  preferred 
stock.'  The  purpose  of  the  proposed 
rule  change  is  to  provide  alternative 
market  capitalization  and  trading 
volume  criteria  for  the  linked  security, 
that  is,  the  security  on  which  the  value 
of  the  ELDS  is  based.  Specifically,  the 
proposed  rule  change  will  add  the 
following  alternative  standard  for 
securities  that  can  be  linked  to  an  ELIJS: 
(1)  market  capitalization  of  at  least  $500 
million;  and  (2)  annual  U.S.  trading 
volume  for  the  one-year  period  prior  to 
the  listing  of  the  ELDS  of  at  least  80 


« 17  OTt  20O.3O-3(flMl2)  (1993). 


'  The  Commission  originally  approved  the 
Exchange's  ELDS  listing  standards  on  (anuary  13. 
1994.  See  Securities  Exchange  Act  Release  No. 
33468  (January  13. 1994),  59  FR  3387  (January  21. 
1994)  ("Exchange  Act  Release  No.  33468").  The 
ELOS  listing  standards  have  twice  been  amended 
since  that  time.  See  Securities  Exchange  Act 
Release  Act  Nos.  33841  (March  31,  1994),  59  FR 
16671  (April  7, 1994)  (order  approving  alternative 
minimum  market  capitalization  and  trading  volume 
requirements  for  the  security  underlying  an  ELDS) 
("Exchange  Act  Release  No.  33841")  and  34545 
(August  18.  1994).  59  FR  43877  (August  25.  1994) 
(order  approving  the  listing  of  ELDS  linked  to 
sponsored  American  Depositary  Receipts  ("ADRs") 
and  other  securities  issued  by  non-U.S.  companies 
subject  to  reporting  requirements  under  the  Act) 
("Exchange  Act  Release  No.  34545"). 


million  shares.^  Paragraph  703.21  will 
also  be  amended  to  provide  flexibility 
for  the  listing  of  issues  of  ELDS  in  cases 
where  the  linked  security  does  not  meet 
the  specified  capitalization  and  trading 
volimie  criteria  provided  in  Paragraph 
703.21  of  the  Manual,  provided  the  staff 
of  the  Commission  concurs  with  the 
listings. 

Finally,  the  proposed  rule  change 
amends  existing  language  in  Paragraph 
703.21  regarding  the  fisting  of  ELDS  that 
represent  more  than  the  specified 
maximum  percentages  of  the 
outstanding  shares  of  the  Unked 
security. 3  The  amended  language 
parallels  the  language  discussed  above 
regarding  the  abifity  of  the  Exchange  to 
list  ELDS  that  do  not  meet  the  specific 
capitalization  and  trading  voliune 
standards,  i.e.,  an  ELDS  linked  to  more 
than  the  maximimi  specified 
percentages  of  the  outstanding  shares  of 
the  Unked  security  could  be  listed 
provided  that  the  NYSE,  with  the 
concurrence  of  the  staff  of  the 
Commission,  determines  that  the  listing 
is  appropriate.'* 

Tne  NYSE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 


'Currently,  the  market  capitalization  and  trading 
volume  requirements  for  a  security  underlying  an 
ELDS  are  as  follows:  (1)  market  capitalization  of  at 
least  S3  billion  and  trading  volume  in  the  U.S.  for 
the  one-year  period  prior  to  the  listing  of  the  ELDS 
of  at  least  2.5  million  shares:  or  (2)  market 
capitalization  of  at  least  Si. 5  billion  and  trading 
volume  in  the  U.S.  for  the  one-year  period  prior  to 
the  listing  of  the  ELDS  of  at  least  20  million  shares. 
See  Exchange  Act  Release  Nos.  33468  and  33841. 
supra  note  1. 

'Paragraph  703.21  presently  provides  that  an 
issue  of  ELDS  linked  to  a  security  issued  by  a:  (1) 
U.S.  company  may  not  exceed  5%  of  the  total 
outstanding  shares  of  that  security:  and  (2)  non-U.S. 
company  that  is  subject  to  reporting  requirements 
under  the  Act  may  not  exceed  (i)  2%  of  the  total 
worldwide  outstanding  shares  of  such  security  if  at 
least  30%  of  the  worldwide  trading  volume  for  the 
security  and  all  related  securities  during  the  six- 
month  period  preceding  the  date  of  listing  occurs 
in  the  U.S.  market,  (ii)  3%  of  the  total  worldwide 
outstanding  shares  of  such  security  if  at  least  50% 
of  the  worldwide  trading  volume  for  the  security 
and  all  related  securities  during  the  six-month 
period  preceding  the  date  of  listing  occurs  in  the 
U.S.  market,  or  (iii)  5%  of  the  total  worldwide 
outstanding  shares  of  such  security  if  at  least  70% 
of  the  woridwide  trading  volume  for  the  security 
and  all  related  securities  during  the  six-month 
period  preceding  the  date  of  listing  occurs  in  the 
U.S.  market.  See  Securities  Exchange  Act  Release 
Nos.  33468  and  34545,  supra  note  1. 

*  The  Commission  notes  that  Paragraph  703.21 
presently  provides  that  an  ELDS  may  relate  to  more 
than  the  maximum  percentages  set  forth  above  if 
the  Exchange,  in  consultation  with  the  staff  of  the 
Commission,  determines  that  the  listing  is 
appropriate.  As  a  result,  the  Commission  believes 
that  this  portion  of  the  proposed  rule  change  is  non- 
substantive in  that  it  merely  clarifies  the  intent  of 
current  standard  set  forth  in  the  NYSE's  rules, 
provides  uniformity  throughout  Paragraph  703.21, 
and  provides  uniformity  among  the  wording  of  the 
NYSE  rule  and  similar  rules  of  other  self-regulatory 
organizations  (see  ;n/ra  notes  10-12). 


objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  w^ritten  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
that  the  proposed  change  does  not  raise 
any  significant  regulatory  issues  that 
were  not  addressed  in  the  Commission's 
approval  orders  regarding  ELDS.^  The 
Commission  finds  that  the  proposal  to 
add  an  additional  market  capitalization 
and  trading  voliune  requirement  for 
eligible  linked  securities  will  expand 
the  nuimber  of  securities  that  can  be 
linked  to  an  ELDS  while  maintaining 
the  requirement  that  the  linked  security 
be  an  actively  traded  common  stock  or 
sponsored  ADR  issued  by  a  highly 
capitalized  issuer.  While  the  proposal 
introduces  a  third  alternative  for  ELDS 
eligibility  that  reduces  the  minimum 
market  capitalization  requirement  for 
the  linked  security,  the  stock  of  such  an 
issuer  (or  sponsored  ADR  related 
thereto)  could  only  be  linked  to  an 


ELDS  issue  if  its  trading  volume  in  the 
U.S.  for  the  prior  one-year  period  is  at 
least  80  million  shares,  which  is  four 
times  higher  than  the  current  minimiun 
trading  volume  requirement.'  The 
Commission  believes  that  together,  the 
new  capitalization  and  trading  volume 
requirements  will  continue  to  ensure 
that  ELDS  are  only  issued  on  highly 
liquid  securities  of  broadly  capitalized 
companies  and  that  these  requirements 
will  reduce  the  likelihood  of  any 
adverse  market  impact  on  the  securities 
underlying  ELDS. 

Additionally,  allowing  the  NYSE, 
subject  to  the  concurrence  of  the  staff  of 
the  Commission,  to  approve  an  issue  of 
ELDS  that  either  does  not  satisfy  one  of 
the  existing  requirements  regarding 
market  capitalization  and  trading 
volume  merely  adds  flexibility  to  the 
proposed  rule  change.  The  Commission 
believes  that  this  portion  of  the  proposal 
does  not  raise  any  regulatory  concerns, 
particularly  given  the  requirement  of 
obtaining  the  concurrence  of  the  staff  of 
the  Commission  prior  to  listing.^ 

Moreover,  as  stated  above,  amending 
the  language  of  Paragraph  703.21  to 
state  that  the  concurrence  of  the  staff  of 
the  Commission  is  required  prior  to 
listing  an  ELDS  linked  to  greater  than 
the  maximimi  specified  percentages  of 
the  outstanding  shares  of  the  Unked 
security  merely  clarifies  the  intent  of  the 
language  currently  contained  in 
Paragraph  703. 21. »  Accordingly,  this 
portion  of  the  proposal  raises  no  new 
regulatory  concerns. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubUcation  of  notice  thereof  in  the 
Federal  Register  in  order  to  allow  the 
Exchange  to  begin  Usting  ELDS 
satisfying  the  revised  listing  standards 
described  herein  without  delay.  For  the 
reasons  discussed  above,  the 
Commission  believes  that  the  proposal 
does  not  raise  any  significant  regulatory 
issues.  Additionally,  the  changes 
proposed  herein  are  substantively  the 


'  15  U.S.C  §  78f(b)(5)  (1982). 
*  See  supra  note  1. 


'  See  supra  note  2. 

"If  the  NYSE  proposed  an  ELDS  that  raised 
unique  or  significant  regulatory  concerns,  the  staff 
of  the  Commission  would  require  the  NYSE  to 
submit  a  rule  filing  to  the  Commission  pursuant  to 
Section  19(b)  of  the  Act.  Depending  on  the 
proposed  facts,  the  Conunission  may  require  the 
NYSE  to  submit  a  rule  filing  to  the  Commission   ■ 
pursuant  to  Section  19(b)  of  the  Act  to  address  the 
regulatory  Issues  raised  by  any  proposed  offering  of 
ELDS  that  does  not  satisfy  the  market  capitalization 
and/or  trading  volume  set  forth  in  Paragraph  703.21 
of  the  Manual,  as  amended  herein.  In  this 
connection,  the  Commission  notes  that  any  ^ 

proposal  to  list  an  ELDS  linked  to  a  security  with 
a  market  capitalization  of  less  than  $500  million 
would  raise  significant  regulatory  concerns  for 
which  a  Section  19(b)  rule  filing  would  be  required. 

*  See  supra  note  4. 


same  as  amendments  recently  approved 
by  the  Commission  for  the  listing  of 
equity  Unked  debt  by  the  American 
Stock  Exchange,  lac.,'"  the  National 
Association  of  Securities  Dealers,  Inc.," 
and  the  Chicago  Board  Options 
Exchange,  Inc,'^  for  which  no 
comments  haxp  been  received  by  the 
Commission. 

For  the  above  reasons,  the 
Commission  believes  it  is  consistent 
with  Section  19(b)(2) "  of  the  Act  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies  * 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relaUng  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  fof  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
94-37  and  should  be  submitted  by 
December  19. 1994. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,»*  that  the 
proposed  rule  change  (SR-NYSE-94- 
37)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '' 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  94-29212  Filed  11-25-94;  8:45  am] 
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""See  Securities  Exchange  Act  Release  No.  34765 
(September  30,  1994).  59  FR  51220  (October  7. 
1994). 

<>  See  Securities  Exchange  Act  Release  No.  34758 
(September  30.  1994).  59  FR  50943lOctober  6. 
1994). 

'^  See  Securities  Exchange  Act  Release  No.  34759 
(September  30,  1994),  59  FR  50939  (October  6. 
1994). 

"15  U.S.C.  S78s(b)(2)  (1988). 

>«15U.S.CS78»(b)(2)(1982). 
"17  CFR  200.3O-3(a)(12)  (19»3). 
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(FMmm  No.  34-34984;  Fite  No.  SR-CBOE- 
94-33] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  tt>e  Reporting  by  the 
Exchange  to  the  Central  Registration 
Depository  C'CRD")  of  Information 
Concerning  Pending  Formal  Exchange 
Disciplinary  Proceedings 

November  18, 1994. 

On  September  15, 1994.  the  Qiicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
requiring  the  CBOE  to  report 
information  concerning  pending  formal 
Exchange  disciplinary  proceedings  to 
the  Central  Registration  Depository 
("CRD").^  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
October  13, 1994.*  No  comment  letters 
were  received  on  the  proposed  rule 
change.  This  order  approves  the  CBOE 
proposal. 

Currently,  the  Exchange  discloses  to 
the  CRD  information  with  respect  to 
formal  Exchange  discipUnary 
proceedings  only  upon  the  conclusion 
of  such  proceedings.*  Under  the 


'  15  U.S.C  7e»(b)(l)  (1988). 

» 17  CFR  240.19b-t  (1992). 

'The  CRO  is  an  automated  industry  database 
containing  employment  and  disciplinary  history  of 
members  and  associated  persons  registered  with 
self-regulatory  organizations  ("SROs")  end  state 
securities  agencies.  The  CRD  is  operated  by  the 
National  Association  of  Securities  Dealers,  Inc. 
("NASD")  with  Input  on  policy  and  other  matters 
from  federal  and  state  agencies  and  other  SROs 
including  the  Exchange. 

<  See  Securities  Exchange  Act  Release  No.  34792 
(October  5,  1994).  59  FR  52014  (October  13,  1994). 

'Information  concerning  Hnal  disciplinary 
actions  taicen  by  the  Exchange,  the  NASD,  and  other 
SROs,  as  well  as  information  concerning  certain 
criminal  convictions  contained  in  the  CRD,  has 
been  disclosed  to  the  public  pursuant  to  the 
NASD's  800  number  service  ("BOO  number  ser\-ice") 
since  October  1991.  The  Commission  subsequently 
approved  the  NASD's  procedures  for  operating  its 
800  number  service  in  Securities  Exchange  Act 
Release  No.  30629  (April  23. 1992).  57  FR  18535 
(April  30. 1992)  ("800  Number  Service  Plan 
Approval  Order").  On  July  1, 1993,  the  Commission 
approved  an  NASD  rule  change  to  make  more 
information  available  to  the  public  regarding 
pending  disciplinary  proceedings  or  actions  taken 
by  federal  or  state  agencies  and  SROs  that  relate  to 
securities  and  commodities  transactions,  and 
regarding  criminal  indictments  and  information. 
See  Securities  Exchange  Act  Release  No.  32568 
(July  1,  1993),  58  FR  36723  (July  8,  1993)  ("Pending 
Event  Disclosure  Approval  Order").  In  addition,  the 
Commission  recently  approved  rule  changes  by 
both  the  New  York  Stock  Exchange,  Inc.  and  the 
Chicago  Stock  Exchange,  Inc.  that  are  substantively 
the  same  as  the  CBOE's  proposal.  See  Securities 
Exchange  Act  Release  Nos.  33844  (March  31,  1994), 
59  FR  16669  (April  7,  1994)  and  34516  (August  10, 


proposed  rule  change,  the  amount  of 
information  concerning  formal 
Exchange  disciplinary  proceedings^ 
reported  by  the  Exchange  to  the  CRD 
would  be  expanded  to  include  the 
issuance  of  a  statement  of  charges  in 
such  proceedings  and  all  significant 
changes  '  in  the  status  of  such 
proceedings  while  such  proceedings  are 
pending.  For  purposes  of  Rule  17.14,  a 
formal  Exchange  disciplinary 
proceeding  would  be  considered  to  be 
pending  from  the  time  that  a  statement 
of  charges  is  issued  in  the  proceeding  " 
until  the  outcome  of  the  proceeding 
becomes  final. 

In  addition  to  the  foregoing,  the 
proposed  rule  change  would  renumber 
the  provisions  which  are  currently 
contained  in  Rule  17.12  (Miscellaneous 
Provisions)  without  affecting  the 
substance  of  these  provisions. 
Specifically,  under  the  proposed  rule 
change,  the  current  provisions  of  Rule 
17.12  would  be  separated  into  two  rules. 
Rule  17.12  and  Rule  17.13. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(S).8 
Specifically,  the  Commission  believes 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  firaudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ("Penny  Stock  Reform  Act"), 
Congress  mandated  that  the  NASD 
establish  its  800  nimiber  service  for  the 
purpose  of  receiving  and  responding  to 
inquiries  from  the  public  regarding  the 
background  of  NASD  memlwrs  and  their 
associated  persons.'"  As  initially 
implemented,  a  caller  using  the  800 
number  service  could  request  a  written 
report  from  the  NASD  with  the 
following  information  contained  in  the 


1994).  59  FR  42317  (August  17,  1994)  ("NYSE  and 
CHX  Approval  Orders"). 

^For  purposes  of  CBOE  Rule  17.14.  and  Exchange 
disciplinary  proceeding  would  be  considered  to  be 
a  formal  disciplinary  proceeding  if  it  is  initiated  by 
the  Exchange  pursuant  to  Exchange  Rule  17.2  et. 
seq. 

'Significant  changes  in  the  status  of  a  formal 
Exchange  disciplinary  proceeding  would  be 
deemed  to  include,  but  not  be  limited  to.  the 
scheduling  of  a  disciplinary  hearing,  the  issuartce 
of  a  decision  by  the  CBOE's  Business  Conduct 
Committee,  the  filing  of  an  appeal  to  the  Exchange's 
Board  of  Directors,  and  the  issuance  of  a  decision 
by  the  Exchange's  Board  of  Directors. 

•See CBOE  Rule  17.4(b). 

•15  U.S.C.  78f(b)(5)  (1988). 

'"Seesupm  note  5. 


CRD: "  past  and  present  employment 
history  of  NASD  members  and  their 
associated  persons;  all  final  disciplinary 
actions,"  taken  by  federal  and  state 
regulatory  agencies  and  SROs,  that 
relate  to  securities  or  commodities 
transactions;  and  all  criminal 
convictions  reported  on  Form  BD  or 
Form  U— 4. 

In  1993,  the  Commission  approved  a 
rule  change  by  the  NASD  to  expand  the 
scope  of  information  that  is  reportable 
through  its  800  nimiber  service.''  Thus, 
in  addition  to  the  information  set  forth 
above,  the  NASD  may  disclose  to  the 
public  sucb  events  as  pending  formal 
disciplinary  actions  initiated  by  federal 
and  state  regulatory  agencies  and  SROs; 
criminal  indictments  or  informations; 
civil  judgments;  and  certain  arbitration 
awards  in  securities  and  commodities 
disputes  involving  public  customers. 
Currently,  the  NASD  relies  on  members 
and  associated  persons  to  report  these 
events  to  the  CRD  on  form  BD  or  Form 
U-4,  respectively.'*  Because  this 
represents  the  only  means  by  which  the 
NASD  can  obtain  data  about  pending 
disciplinary  actions  (other  than  its 
own),  the  quahty  of  the  CRD  database, 
and  thus  of  the  800  number  service, 
depends  on  complete  and  timely 
reporting  by  members  and  associated 
persons. 

As  stated  in  the  NYSE  and  CHX 
Approval  Orders,'*  the  proposed  rule 
change  should  help  fill  a  potential  gap 
in  the  NASD's  800  number  service  by 
authorizing  the  Exchange  to  report 
directly  to  the  CRD  the  initiation.of  a 
formal  CBOE  disciplinary  proceeding 
and  significant  changes  in  the  status 


• '  Under  NASD  procedures,  the  800  number 
service  operator  does  not  provide  any  information 
over  the  telephone.  Instead,  a  written  copy  of  the 
information  requested  is  sent  to  the  caller  and  to  the 
NASD  member  and/ or  associated  person  who  is  the 
subject  of  the  inquiry.  The  identity  of  the  caller 
remains  confidential.  See  800  Number  Service  Plan 
Approval  Order,  supra,  note  5. 

'*The  NASD's  800  number  service  plan  does  not 
define  the  term  "disciplinary  action."  According  to 
the  NASD,  however,  the  term  includes,  but  is  not 
limited  to.  Information  provided  in  response  to 
question  7  on  Form  BD  and  question  22  on  Form 
U-4.  See  Pending  Event  Disclosure  Approval  Order, 
supra,  note  5. 

"  W.  The  Commission  notes  that,  in  1992, 
Congress  requested  that  the  General  Accounting 
Office  ("GAO")  conduct  a  review  of  various  aspects 
of  the  Penny  Stock  Reform  Act,  including  the 
NASD's  800  number  service.  Among  other  things, 
the  GAO  recommended  that  information  about  final 
arbitration  awards  be  reported.  Accordingly,  the 
NASD  submitted,  and  the  Commission  approved,  a 
rule  change  authorizing  the  NASD  to  disclose 
certain  arbitration  awards,  as  well  as  pending 
formal  disciplinary  actions,  through  its  800  number 
service.  In  this  context,  the  Coirunission  notes  that 
it  has  requested  all  SROs  to  coordinate  with  the 
NASD  the  transfer  of  information  about  awards 
rendered  in  each  exchange's  arbitration  program. 

"See  supra  note  13. 

}^  See  supra  note  5. 


thereof.  As  a  result,  that  information 
will  be  available  to  the  public  whether 
or  not  it  is  voluntarily  reported  by  the 
member  or  associated  person.  The 
Commission  therefore  finds  that  the 
proposed  rule  change  should  enhance  - 
the  fairness  and  accuracy  of  the  CRD 
database  and,  accordingly,  of 
information  released  to  the  public 
through  the  800  number  service. 

The  Commission  has  long  believed 
that  investors  need  access  to  reliable 
information  in  order  to  protect 
themselves  against  potential  fraud  and 
abuse.  In  this  respect,  the  CBOE 
proposal  should  help  customers  make 
an  informed  decision  about  whether 
they  should  conduct  or  continue  to 
conduct  business  with  particular 
securities  professionals.  In  sum,  the 
Commission  has  concluded  that  the 
proposed  rule  change  should  increase 
the  flow  of  information  to  the  public 
and  thus  should  ultimately  strengthen 
investor  protection. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  '^  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-33)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-29211  Filed  11-25-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
Novemt)er  18, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49897 
Date  filed:  November  14, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

Comp  Telex  Mail  Vote  719 
Amend  Mileage  Manual 
Proposed  Effective  Date:  December  1, 
1994 

Docket  Number:  49898 

Date  filed:  November  14.1 994 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC2  Reso/P  1651  dated  September  23. 
1994 


>«15U.S.C  788(b)(2)  (1988). 
"17  CFR  200.30-3(a)(12)  (1993). 


Middle  East-Africa  Resos  r-1  to  r-17 

Minutes— TC2  Meet/P  0339  dated 
September  30, 1994 

Tables— TC2  Fares  1336  dated 
November  11, 1994 
Proposed  Effective  Date:  April  1, 1995 
Docket  Number:  49904 
Date  filed:  November  16, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC2  Reso/P  1681  dated  November  11 

1994  r-1  to  r-1 1 
TC2  Reso/P  1682  dated  November  11 

1994  r-12  to  r-13 
TC2  Reso/P  1683  dated  November  11 

1994  r-1 4 
TC2  Reso/P  1684  dated  November  11 

1994r-15tor-21 
TC2  Reso/P  1685  dated  November  11 

1994  r-22  to  r-25 
TC2  Reso/P  1686  dated  November  11 

1994  r-26 
TC2  Reso/P  1687  dated  November  11 

1994  r-27  to  r-31 
TC2  Reso/P  1688  dated  November  11 

1994  r-32  to  r-33 
TC2  Reso/P  1689  dated  November  11 

1994  r-34 
Expedited  Within  Europe  Resolutions 
Proposed  Effective  Date:  expedited 

January  1,  1995 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
|FR  Doc.  94-29209  Filed  11-25-94;  8:45  am) 
BaUNG  COOE  4910-82-P 

Notice  of  Applications  for  Certificates 
Of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  November  18, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.)  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  pnx:ess  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49896 

Date  Filed:  November  14,  1994 

Due  Date  for  Answers  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  December  12, 1994 
Description:  Application  of  MVP 

Airlines.  Inc.,  pursuant  to  Section  401 


of  the  Act  and  Parts  201,  204  and  302 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  for 
scheduled  and  charter  interstate  and 
overseas  air  transportation  of  persons, 
property  and  mail  within  the  United 
States. 

Docket  Number:  49001 

Date  filed:  November  15, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  13, 1994 

Descrypf;on;  Application  of  All  Nippon 
Airways  Co..  Ltd.,  pursuant  to  49 
U.S.C.  Section  41302  and  Subpart  Q 
of  the  Regulations,  applies  for  an 
amendment  to  its  foreign  air  carrier 
permit  to  engage  in  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  between  Osaka,  Japan  and 
Guam. 

Docket  Number:  49906 

Date  filed:  November  17, 1994 

Due  Lkite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  15,  1994 

Description:  Application  of  Brasair 
Transportes  Aereos  Ltda,  pursuant  to 
Section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
foreign  air  carrier  permit  authorizing 
the  carriage  of  cargo  and  mail  on  a 
charter  basis  between  a  p>oint  or 
points  in  Brazil  and  a  {>oint  or  points 
in  the  United  States. 

Docket  Number:  49911 

Date  filed:  November  18, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  16, 1994 

Description:  Application  of  Executive 
Airlines  Inc.,  pursuant  to  Section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  provide  charter  air 
transportation  of  goods  between 
points  in  the  United  States  and  points 
in  Canada,  and  between  points  in  the 
United  States  and  other  points 
worldwide. 

Docket  Number:  49244 

Date  filed:  November  15, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  13,  1994 

Description:  First  Amendment  to 
Application  of  Sociedad  Ecuaioriana 
De  Transportes  Aereos  SAETA  S.A. 
pursuant  to  Section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations,  to 
reflect  the  changes  which  have 
occuned  since  the  time  of  filing  of 
SAETA's  Foreign  Air  Carrier  Permit. 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 

IFR  Doc.  94-29210  Filed  11-25-94;  8:45  ami 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Berkeley  and  Jefferson  Counties,  West 
Virginia 

agency:  Tederal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  diis 
notice  to  advise  the  public  that  an 
environmental  impact  statement  being 
prepared  for  the  proposed  highway 
project  in  Berkeley  and  Jefferson 
Counties,  West  Virginia,  has  revised 
project  limits. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  W.  Blackmon,  Acting  Division 
Administrator,  Federal  Highway 
Administration,  550  Eagan  Street,  Suite 
300,  Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-5929,  or  Ben  L. 
Hark,  Environmental  Section  Chief, 
Roadway  Design  Division,  West  Virginia 
Department  of  Transportation,  1900 
Kanawha  Boulevard  East,  Building  5, 
room  A-830,  Capitol  Complex, 
Charleston.  West  Virginia  25305-0430, 
Telephone:  (304)  558-3236. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  West 
Virginia  Department  of  Highways 
(WVDOH),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  West  Virginia 
Route  9  (WV  9)  between  Charles  Town 
and  Martinsburg.  The  improvement  as 
previously  proposed  would  provide  a 
four-lane  controlled  access  roadway  for 
WV  9  from  the  existing  Charles  Town 
Bypass  to  just  east  of  South  Queen 
Street  in  Martinsburg.  The  improvement 
as  currently  proposed  reduces  the 
project  limit  by  0.92  mile  on  the  eastern 
terminus  so  that  a  four-lane  controlled 
access  roadway  would  be  provided  from 
the  existing  Charles  Town  Bypass  to 
Berkeley  County  Route  9/36  (Grapevine 
Road).  This  0.92  mile  section  between 
South  Queen  Street  and  Grapevine  Road 
will  be  considered  as  a  separate  project 
in  order  to  address  current  unacceptable 
access  and  safety  problems  associated 
with  that  section. 

Improvements  to  the  WV  9  corridor 
between  Charles  Town  and  Martinsburg 
are  considered  to  adequately  provide  for 
a  safe  and  efficient  transportation 
system  to  serve  the  existing  and  future 
transportation  needs  of  the  area  and  to 
sustain  and  encourage  local  and 
regional  economic  development. 
Alternatives  under  consideration  for  the 
environmental  impact  statement  include 
(1)  No  Build;  (2)  widening  portions  of 
the  existing  two-lane  highway  to  four 
lanes:  and  (3)  constructing  a  four-lane. 


controlled  access  highway  along  new 
alignment. 

hiformational  public  meetings  were 
held  February  18, 1992  in  Charles  Town 
and  February  19, 1992  in  Martinsburg  to 
present  preliminary  information  and 
solicit  questions,  comments  and 
concerns.  The  previous  Notice  of  Intent 
appeared  in  the  Federal  Register  June  1, 
1992.  The  scoping  meeting  was  held 
October  21, 1992  with  participants  from 
federal,  state,  and  local  agencies  in 
attendance.  A  pubUc  workshop  was 
held  November  3, 1993  and  a  public 
meeting  on  December  21, 1993,  both  in 
Keameysville  to  present  updated 
information  And  continue  the  public 
involvement  process.  The  pre-draft  EIS 
was  circulated  to  federal,  state,  and 
county  agencies  January  1994.  The  draft 
EIS  is  not  yet  available  for  public 
circulation.  A  section  106/public 
meeting  was  held  June  29, 1994  in 
Martinsburg  to  present  current 
information  and  solicit  additional 
information  regarding  history  and 
archaeology  in  the  area.  Additional 
meetings  and  hearings  will  be 
scheduled  when  a  draft  EIS  is  available 
for  circulation.  Notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearings.  A  public  hearing  for  the  0.92 
mile  section  as  a  separate  project  was 
held  August  11, 1994.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Research  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  17, 1994. 
Bobby  W.  Blackmon, 

Acting  Division  Administrator,  Charleston. 
West  Virginia. 

[FR  Doc  94-29123  Filed  11-25-94:  8:45  am) 
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Environmental  Impact  Statement; 
Greene  County,  Pennsylvania 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Greene  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Mahoney,  P.E..  District  Engineer. 
Federal  Highway  Administration,  228 
Walnut  Street,  P.O.  Box  1086, 
Harrisburg.  Pennsylvania  17108-1086, 


Telephone:  (717)  782-3411,  or  George 
W.  Tanner,  P.E.,  District  Liaison 
Engineer,  Pennsylvania  Department  of 
Transportation,  P.O.  Box  459,  North 
Gallatin  Avenue  Extension,  Uniontown, 
PA'15401,  Telephone:  (412)  439-7315. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PADOT),  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  improvement  of  a  portion  of 
U.S.  Route  19  (U.S.  19).  This  section  of 
U.S.  19  is  located  in  the  community  of 
Morrisville  in  Franklin  Township, 
Greene  County,  Pennsylvania. 
Generally,  U.S.  19  is  a  north-south 
roadway,  but  through  the  project  area 
travels  east-west.  The  limits  of  the 
proposed  project  will  be  from  the 
Waynesbiu-g  borough  line  eastward  to 
the  intersection  of  U.S.  19  and  S.R. 
0021,  having  a  total  length  of 
approximately  3244  feet.  The  project 
area  is  bordered  by  the  south  fork  of 
Tenmile  Creek  to  the  north  and  Morris 
Street  (T-541)  to  the  south. 
Improvements  in  the  study  area  are 
considered  necessary  to  adequately 
provide  for  a  safe  and  efficient 
transportation  system  to  serve  the 
existing  and  future  transportation  needs 
of  the  project  area. 

A  phased  approach  will  be  utilized  to 
complete  the  preliminary  design  studies 
for  this  proposed  highway  project. 
Included  in  the  first  phase  of  the 
preliminary  engineering  and 
environmental  studies  will  be  a  detailed 
needs  analysis,  an  environmental 
overview,  and  a  preliminary  alternatives 
analysis.  The  second  and  final  phase 
will  include  a  detailed  environmental 
analysis  of  alternatives  which  are 
recommended  for  further  study  as  a 
result  of  the  first  phase  studies. 

Alternatives  under  consideration  will 
include  but  are  not  limited  to:  (1) 
Taking  no  action;  (2)  Transportation 
System  Management  (TSM) 
improvements  to  the  existing  U.S.  19, 
(3)  upgrading  existing  U.S.  19;  (4)  two- 
lane  relocation  to  the  northern  side  of 
U.S.  19;  and  (5)  two-lane  relocation  to 
the  southern  side  of  U.S.  19.  Additional 
alternatives  may  be  evaluated  based  on 
the  findings  and  recommendations  of 
the  Phase  1  studies  and  public  agency 
involvement  process.  Design  variations 
of  grade  and  alignment  will  be 
incorporated  and  studied  with  the 
various  build  alternatives. 

During  the  preparation  of  the  EIS,  the 
following  subject  areas  will  be 
investigated:  traffic,  air  quality;  noise 
and  vibration;  surface  water  resources; 
aquatic  environments;  floodplains, 
groundwater;  soils  and  geology; 


wetlands;  vegetation  and  wildlife; 
endangered  species;  agricultural  lands 
assessment;  visual;  socioeconomics  and 
land  use;  construction  impacts;  energy; 
municipal,  industrial,  and  hazardous 
waste  facilities;  historic  and 
archaeological  structures  and  sites; 
Section  4(f)  evaluation;  wild  and  scenic 
rivers;  natural  and  wild  areas  and 
national  natural  landmarks. 

Information  describing  the  proposed 
action  and  study  process  (EIS  Plan  of 
Study)  will  be  sent  to  appropriate 
federal,  state,  and  local  agencies  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  this  project  to  solicit 
comments.  A  series  of  public  meetings 
will  be  held  in  the  area.  Public  notices 
of  the  Ume  and  place  of  these  meetings 
and  any  required  public  hearings  will  be 
given  in  a  timely  fashion.  The  Draft  EIS 
will  be  available  for  agency  and  public 
review  and  comment  prior  to  the  public 
hearing.  Public  involvement  and 
interagency  coordination  wiU  be 
maintained  throughout  both  phases  of 
the  study  process.  A  formal  scoping 
meeting  will  be  held  upon  request.. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Research  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Bradley  D.  Keazer, 

Acting  Assistant  Division  Administrator, 
Harrisburg,  Pennsylvania. 
[FR  Doc.  94-29141  Filed  11-25-94;  8:45  ami 
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Maritime  Administration 

Correction  to  Federal  Register  Notice 

Notice  is  hereby  given  that  State 
Street  Bank  and  Trust  Company,  Boston, 
Massachusetts,  purchased  the  corporate 
trust  business  of  the  Connecticut  Bank 
and  Trust  Company.  N.A.,  Hartford, 
Connecticut.  State  Street  Bank  and  Trust 
Company's,  wholly-owned  subsidiary. 
State  Street  Bank  and  Trust  Company  of 
Connecticut,  N.A.,  Hartford, 
Connecticut,  will  service  all  trust 


accounts  previously  serviced  by  The 
Connecticut  Bank  and  Trust  Company. 

This  Notice  supersedes  Federal 
Register  Notice  dated  August  15, 1994, 
published  August  23,  1994  (59  FR  4337) 
which  was  in  error. 

Dated:  November  18, 1994. 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Richard, 
Acting  Secretary. 
IFR  Doc.  94-29233  Filed  11-25-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Announcing  the  Twelfth  Meeting  of  the 
Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  armouncement. 


SUMMARY:  This  notice  announces  the 
twelfth  meeting  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  Committee  was 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  to  obtain  independent 
advice  on  motor  vehicle  safety  research. 
Discussions  at  this  meeting  will  include 
NHTSA's  fiscal  year  1995  research 
programs,  update  activities  of  the  Heavy 
Truck  and  Q-ashworthiness 
Subcommittees,  and  discuss  vehicle 
safety  design  to  match  a  changing  labor 
force. 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  begin  at  10:30  a.m..  on 
Thursday,  December  15, 1994,  and 
conclude  at  4:00  p.m.,  that  afternoon. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  6244  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  In  May 
1987.  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  estabUshed. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  recommendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safety  research,  and  provide  a  forum  for 
the  development,  consideration  and 
commimication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  meeting  is  open  to  the  public,  but 
attendance  may  be  limited  due  to  space 
availability.  Participation  by  the  public 


will  be  determined  by  the  Committee 
Chairman. 

A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  Committee  and  will  be 
open  to  the  public  during  the  hours  of 
9:30  a.m.  to  4:00  p.m.  at  the  National 
Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Coyle,  Office  of  Research  and 
Development.  400  Seventh  Street,  SW.. 
Room  6206,  Washington,  DC  20590, 
telephone:  (202)  366-5926. 

Issued  on:  November  18, 1994. 
George  L.  Parker, 

Chairman,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 

[FR  Doc.  94-29190  Filed  11-25-94;  8:45  amj 
BILUNG  CODE  4810-6»-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obiects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43d  FR.  13359,  March  29. 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  FR.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  in  the  exhibit,  "Korean  Exhibit" 
(see  list ')  imported  from  abroad  for  the 
temporary  e)diibition  without  profit 
vvithin  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  Asian  Art  Museimi  of  San  Francisco 
from  on  or  about  December  13.  1994,  to 
on  or  about  August  31, 1996,  is  in  the 
national  interest.  Public  notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  November  21, 1994. 
Les  Jin, 

General  Counsel. 

IFR  Doc  94-29156  Filed  11-25-94;  8:45  am) 
BILUNG  COM  ttS^^I-M 


>  A  copy  of  this  list  may  be  obuined  by 
contacting  Mi.  Neila  Shaahan  of  Uje  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5030.  and  the  addre**  is  Room  700,  U.& 
Information  Agency.  301  4th  Street.  S.W., 
Washington.  D.C  20547. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Surishine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


AFRICAN  DEVELOPMENT  FOUNDATION 
Board  of  Directors  Meeting 
TIME:  11:00  a.in.-l:00  p.m. 
PLACE:  ADF  Headguarters. 
DATE:  Monday.  December  5, 1994. 
STATUS:  Open. 
Agenda 

11:00-11:15    NPR  Streamlining 
11:15-11:30    Advisory  Council 
11:30-12:00    Executive  Session  (Closed) 
12:00    Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Jcuiis  McCollim.  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202) 673-3916. 
Gregory  Robson  Smith, 
President. 

(FR  Doc.  94-29323  Filed  11-23-94;  11:20 
am) 

BtLUNG  CODE  6116-01-M 

BOARD  FOR  INTERNATIONAL  BROADCASTING 

TIME  AND  PLACE:  2:00  p.m..  November 
30. 1994. 

PLACE:  American  Coimcil  of  Life 
Insurance.  1001  Pennsylvania  Avenue. 
N.W.,  Suite  500.  Great  Lakes  Room. 
Washington,  D.C.  20004. 
OPEN  MEETING:  The  members  of  the 
Board  for  International  Broadcasting 
(BIB)  will  meet  in  open  session  from 
2:00  P.M.  to  3:30  P.M.  to  discuss  the 
following  matters:  (1)  approval  of  the 
minutes  of  the  most  recent  BIB  meeting; 
(2)  the  Chairman's  report;  (3)  RFE/RL 
President's  report;  and  (4)  new  business, 
including  reports  by  working  groups. 
CLOSED  MEETINGS:  The  open  session  of 
the  BIB  meeting  will  be  followed  by  a 
closed  meeting  of  the  Board  of  Directors 
of  RFE/RL,  Inc.,  a  nonprofit  private 
corporation.  After  completion  of  this 
corporate  meeting,  the  members  of  the 
BIB  will  reconvene  in  closed  session,  if 
necessary.  They  would  consider  the 
potential  use  of  grant  funds  to  achieve 
budget  reductions  consistent  with  the 
broad  foreign  policy  objectives  of  the 
United  States.  This  BIB  meeting  would 
be  closed,  therefore,  pursuant  to  5 
U.S.C.  552b(c)  (1),  (2).  and  (9)(B). 
Premature  disclosure  of  the  information 


discussed  would  likely:  (1)  significantly 
frustrate  implementation  of  proposed 
agency  action,  including  but  not  limited 
to  negotiations  abroad;  (2)  disclose 
matters  that  would  be  properly 
classified  to  be  kept  secret  in  the 
interests  of  foreign  policy;  and  (3)  in 
some  instances,  relate  solely  to  internal 
personnel  rules  and  practices  of  an 
agency. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patricia  Sowick,  Program  Officer,  Board 
for  International  Broadcasting,  Suite 
400, 1201  Connecticut  Avenue.  N.W., 
Washington,  D.C.  20036.  (Tel:  202-254- 
8040). 

Dated:  November  23, 1994. 
Richard  W.  McBride, 
Executive  Director. 

|FR  Doc.  94-29394  Filed  11-23-94;  3:14  pm) 
BILUNG  COOE  «1S5-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  December  8,  1994  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Wednesday.  December  7. 
1994  at  10:00  a.m.  An  agenda  for  this 
meeting  will  be  published  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian.  Acting  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883^025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  November  23. 1994. 

Floyd  Fithian, 

Acting  Secretary.  Farm  Credit  Administration 
Board. 

(PR  Doc.  94-29348  Filed  11-23-94;  2:29  pm] 

WLUNQ  COOE  670»-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:15 
a.m.,  Wednesday,  November  30, 1994, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  foPAard  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recovriRd 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  23, 1994 
Jennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  94-29.306  Filed  11-23-94;  10:18 

am) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
November  30.  1994. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  their 
routine  nature,  no  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  items  be  moved 
to  the  discussion  agenda. 

1.  F*roposed  amendments  to  the  Board's 
risk-based  capital  guidelines  for  state 
member  banks  and  bank  holding  companies 
to  exclude  from  Tier  1  capital  net  unrealized 
holding  gains  and  losses  on  securities 
available  for  sale.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0823) 

2.  Proposed  amendments  to  Regulation  H 
(Membership  of  State  Banking  Institutions  in 
the  Federal  Reserve  System)  regarding  public 
welfare  investments  by  state  member  banks 
(proposed  earlier  for  public  comment;  Docket 
No.  R-0838).  and  a  corresponding  Regulation 
Y  (Bank  Molding  Companies  and  Change  in 
Bank  Control)  interpretation  for  bank  holding 
comfMnies. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting.  j 


Discussion  Agenda:  PLEASE  NOTE 
THAT  NO  DISCUSSION  ITEMS  ARE 
SCHEDULED  FOR  THIS  MEETING. 

Note:  If  the  items  are  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  be  recordwJ. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  S5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC.  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  23. 1994. 

Jennifier  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

IFR  Doc.  94-29307  Filed  11-23-94;  10:18 
am) 
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SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  28, 1994. 

An  open  meeting  will  be  held  on 
Thursday,  December  1, 1994,  at  10:00 
a.m..  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Thursday.  December  1, 
1994,  following  the  10:00  a.m.  open 
meeting. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 


(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
December  1, 1994,  at  10:00  a.m.,  will  be: 

1.  The  Commission  will  consider  whether 
to  adopt  proposed  Rule  17Ad-16  under  the 
Securities  Exchange  Act  of  1934.  The 
proposed  rule  would  require  a  registered 
transfer  agent  to  provide  written  notice  to 
securities  depositories  when  terminating  or 
assuming  transfer  agent  responsibilities  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  address.  For  further  information, 
please  contact  Ester  Saverson,  ]t.  at  (202) 
942-4187. 

The  Commission  will  consider  whether  to 
issue  a  release  soliciting  comment  on 
interpretation  of  transfer  agent  rules  to 
address  the  problems  of  undeliverable 
dividend  and  interest  distributions  and  other 
issues  related  to  lost  security  holders  and 
abandoned  property.  For  further  information, 
please  contact  Ester  Saverson,  Jr.  at  (202) 
942-4187. 

2.  Consideration  of  whether  to  publish:  (1) 
a  concept  release,  which  solicits  public 
comment  on  a  direct  registration  system 
permitting  shareholders  to  hold  securities  in 
book-entry  form  directly  with  the  issuer  and 
(2)  a  release  proposing  amendments  to  Rules 
17Ad-2, 17Ad-10,  and  17Ad-12  under  the 
Securities  Exchange  Act  of  1934  ("Exchange 
Act")  regarding  turnaround  time, 
recordkeeping,  and  the  safekeeping  of  funds, 
and  soliciting  comment  on  whether 
additional  rules  are  needed,  including  net 
worth  and  insurance  requirements.  For 
fvirther  information,  please  contact  Ester 
Saverson  or  Michele  Bianco  at  (202)  942- 
4187. 

Consideration  of  whether  the  staff  should 
issue  a  letter  to  First  Chicago  Trust  Company 
of  New  York  granting  no-action  relief  horn 
the  registration  requirements  of  the  Securities 
Act  of  1933,  and  certain  statutory  provisions 
of  the  Exchange  Act,  and  Rules  lOb-6  and 
lOb-13  thereunder,  in  connection  with  a 
limited  version  of  a  direct  registration 
system.  For  further  information,  please 
contact  Susan  Grafton  at  (202)  942-0779. 

Consideration  of  whether  the  staff  should 
issue  a  letter  granting  a  class  exemption  frtim 


Rule  lOb-6  under  the  Exchange  Act  for 
issuers'  dividend  reinvestment  stock 
purchase  plans  ("DRSPPs").  subject  to 
certain  conditions.  This  letter  also  sets  forth 
the  staffs  views  regarding  broker-dealer 
registration  issues  under  Section  15(a)  of  the 
Exchange  Act.  For  further  information,  please 
contact  Susan  Grafton  at  (202)  942-0779  (for 
issues  relating  to  Rule  lOb-6).  or  Belinda 
Blaine  at  (202)  942-0073  (for  issues  relating 
to  Section  15(a)). 

Consideration  of  whether  the  staff  should 
issue  a  letter  to  the  New  York  Stock 
Exchange,  granting  no-action  relief  ftt)m 
Section  16  of  Regulation  T.  subject  to  certain 
conditions,  if  broker-dealers  borrow 
securities  for  the  purpose  of  participating  in 
DRSPPs.  For  further  information,  please 
contact  Thomas  McGowan  at  (202)  942-4886. 

3.  Consideration  of  recommendation  of 
amendments  regarding  limited  partnership 
roll-up  transactions  that  implement  the 
provisions  of  the  Limited  Partnership  Rollup 
Reform  Act  of  1993  ("Act").  The 
amendments  revise  the  current  definition  of 
"roll-up  transaction"  in  Regulation  S-K  to 
conform  more  closely  to  the  definition  of  that 
term  in  the  Act,  and  add  to  the  Commission's 
rules  certain  disclosure  and  other 
requirements  with  respect  to  roll-up 
transactions.  For  further  information,  please 
contact  Robert  B.  Toomey  at  (202)  942-2910. 

The  subject  matter  of  the  closed 
.  meeting  scheduled  for  Thursday. 
December  1,  1994,  following  the  10:00 
a.m.  open  meeting  will  be: 

Institution  of  injunctive  actions. 

Institutioaof  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  November  23, 1994. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc  94-29416  Filed  11-23-94;  3:50  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94D-0300] 

International  Harmonization;  Draft 
Policy  on  Standards;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  policy  on  its  development  and  use 
of  standards  with  respect  to 
international  harmonization  of 
regulatory  requirements  and  guidelines. 
Specincally,  the  draft  policy  is  intended 
to  address  the  conditions  under  which 
FDA  participates  with  standards  bodies 
outside  of  FDA,  domestic  or 
international,  in  the  development  of 
standards  applicable  to  products 
regulated  by  FDA.  The  policy  also 
covers  the  conditions  under  which  FDA 
uses  the  resultant  standards,  or  other 
available  domestic  or  international 
standards,  in  fulfilling  its  statutory 
mandates  for  safeguarding  the  public 
health. 

DATES:  Written  comments  by  February 
13.  1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  R.  Horton,  Director,  International 
Policy  Staff  (HF-23),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-2831. 

SUPP1.EMENTARY  INFORMATION: 
The  text  of  the  draft  policy  follows: 

International  Harmonization  of 
Regulatory  Requirements  and 
Guidelines 

I.  Background 

The  purpose  of  this  document  is  to 
articulate  FDA's  policy  on  development  and 
use  of  standards  with  respect  to  international 
harmonization  of  regulatory  requirements 
and  guidelines.  As  used  throughout  this 
document,  the  term  "standards"  includes 
what  are  commonly  referred  to  as  "consensus 
standards."  "voluntary  standards,"  and 
"industry  standards."  Also.  FDA  sometimes 
adopts  standards,  making  them  mandatory 
regulatory  requirements.  Although  the  draf^ 
policy  focuses  on  international 
harmonization  and  international  standards, 
its  principles  are  applicable  as  well  to 
domestic  standards  activities  in  which  FD.^ 
participates. 


A.  Statutory  Mandates  for  FDA-Regulated 
Products 

FDA  is  the  principal  regulatory  agency 
within  the  Public  Health  Service  (PHS).  Ttie 
agency  protects  the  public  health  by,  among 
other  things,  implementing  statutory 
provisions  designed  to  ensure  that  food  is 
safe  and  otherwise  not  adulterated  or 
mlsbranded;  that  human  and  veterinary 
drugs,  human  biological  products,  and 
medical  devices  are  safe  and  effective;  that 
cosmetics  are  safe;  and  that  electronic 
product  radiation  is  properly  controlled. 
FDA-regulated  products  must  be  truthfully 
and  accurately  labeled  and  in  compliance 
with  all  applicable  laws  and  regulations.  The 
statutory  mandates  for  safeguarding  the 
public  health  in  these  product  sectors  are 
prescribed  in  several  statutes,  notably  in  the 
Federal  Food.  Drug,  and  Cosmetic  Act;  the 
Public  Health  Service  Act;  and  the  Fair 
Packaging  and  Labeling  Act. 

B.  International  Harmonization  ofBeguhtory 
Requirements 

In  recent  decades,  great  changes  in  the 
world  economy,  together  with  expanded 
working  relationships  of  regulatory  agencies 
around  the  glot)e,  have  resulted  in  increased 
interest  in  international  harmonization  of 
regulatory  requirements.  Increased 
international  conunerce.  opportunities  to 
enhance  public  health  through  cooperative 
endeavors,  and  scarcity  of  government 
resources  for  regulation  have  resulted  in 
efforts  by  the  regulatory  agencies  of  diCferent 
nations  to  work  together  on  standards  and 
harmonize  their  regulatory  requirements. 
Such  harmonization  enhances  public  health 
protection  and  improves  government 
efficiencies  by  reducing  lx)th  unwarranted 
contradictory  regulatory  requirements  and 
redundant  applications  of  similar 
requirements  by  multiple  regulatory  bodies. 
Harmoniration  facilitates  cooperation  in 
regulatory  activities. 

In  1991,  the  FDA  Task  Force  on 
International  Harmonization  was  binned  to 
provide  a  broad  assessment  of  the  goals, 
scope,  and  direction  of  FDA's  international 
harmonization  activities.  These  activities 
were  found  to  comprise  a  wide  variety  of 
efforts  by  FDA  to  retain  and  strengthen  its 
public  health  safeguards,  while  trying  to 
reach  common  ground  with  its  foreign 
government  counterparts  on  product 
standards,  criteria  for  the  assessment  of  test 
data,  and  enforcement  procedures.  Based  on 
these  fmdings.  the  task  force,  in  its  report  of 
December  1992,  formulated  a  numt>er  of 
recommendations  for  the  agency,  including 
an  overall  ()olicy  with  goals  and  general 
principles.  As  reflected  in  that  report,  the 
FDA  policy  on  international  harmonization 
is:  "•  *  *  to  encourage  the  initiation  and 
support  of  efforts,  consistent  with  the  goals 
and  principles  below,  that  will  further  the 
international  harmonization  of  standards  and 
policies  for  the  regulation  of  products  for 
which  FDA  has  authority." 

l.Ck)als 

FDA's  goals  in  participating  in 
international  harmonization  activities  are: 

•  To  safeguard  U.S.  public  health. 

•  To  assure  that  consumer  protection 
standards  and  requirements  are  met. 


•  To  facilitate  the  availability  of  safe  and 
effective  products. 

.    •  To  develop  and  utilize  product  standards 
and  other  requirements  more  effectively,  and 

•  To  minimize  or  eliminate  inconsistent 
standards  internationally. 

2.  General  Principles 

FDA  participation  in  international 
harmonization  should  be  guided  by  the 
following  general  principles: 

•  The  harmonization  activity  should  be 
consistent  with  U.S.  Government  policies 
and  procedures  and  should  promote  U.S. 
interests  with  foreign  countries. 

•  The  harmonization  activity  should 
further  FDA's  mission  to  protect  the  public 
health  by.  among  other  things,  ensuring  that 
food  is  safe  and  otherwise  not  adulterated  or 
misbranded;  that  human  and  veterinary 
drugs,  human  biological  products,  and 
medical  devices  are  safe  and  effective  as 
required  by  law;  that  cosmetics  are  safe;  and 
that  electronic  product  radiation  is  properly 
controlled;  and  that  these  products  are 
labeled  truthfully  and  informatively. 

•  FDA's  input  into  international  standard 
sotting  activities  should  be  open  to  public 
scrutiny  and  provide  the  opportunity  for  the 
consideration  of  views  of  all  parties 
concerned. 

•  FDA  should  accept,  where  legally 
permissible,  the  equivalent  standards, 
compliance  activities,  and  enforcement 
programs  of  other  countries,  provided  that 
FD.^  is  satisfied  such  standards,  activities, 
and  programs  meet  FDA's  goals. 

•  Scientific  and  regulatory  information  and 
knowledge  should  be  exchanged  with  foreign 
government  officials,  to  the  extent  possible 
within  legal  constraints,  to  expedite  the 
approval  of  products  and  protect  public 
health. 

Thus,  the  agency's  primary  goal  in  all  of  its 
international  harmonization  activities  is  to 
preserve  and  enhance  its  ability  to 
accomplish  its  public  health  mission.  Global 
harmonization  is  also  approached  with  the 
aim  of  enhancing  regulatory  effectiveness,  by 
providing  more  consumer  protection  with 
scarce  government  resources,  and  increasing 
worldwide  consumer  access  to  safe,  effective, 
and  high  quality  products. 

C.  Other  Obligations  and  Policies 

1.  International  Agreements 

The  U.S.  Government  is  a  pwrty  to 
international  trade  agreements.  In  the  United 
States,  such  trade  agreements  become 
effective  only  after  implementing  legislation 
is  signed  into  law.  FDA  has  participated  in 
recent  international  trade  negotiations  to 
ensure  that  FDA's  requirements  are  preserved 
and  the  regulatory  practices  can  remain 
focused  on  fulfilling  the  agency's  mission  to 
protect  the  public  health  while  l)eing 
supportive  of  emerging,  broader  U.S. 
Government  obligations  and  policies. 

The  principal  international  trade 
agreement  is  the  General  Agreement  on 
Tariffs  and  Trade  (GATT).  which  entered  into 
force  on  January  1, 1948.  GATT  has  since 
been  amended  several  times  following 
negotiation  sessions  known  as  rounds. 

The  GATT  Agreement  on  Technical 
Barriers  to  Trade  (TBT).  popularly  known  as 
the  Standards  Code,  was  negotiated  during 


the  Tokyo  Round  of  the  GATT  in  the  1970's 
and  entered  into  force  on  January  1, 1980.  As 
part  of  a  general  effort  to  reduce  unnecessary 
nontariff  barriers  to  trade,  the  TBT  agreement 
was  intended  to  promote  use  by  countries  of 
standards,  technical  regulations,  and 
conformity  assessment  procedures  that  have 
been  developed  by  international  standard 
Ixjdies.  To  assure  that  such  harmonization 
would  not  result  in  lowering  safety  or  quality 
standards  for  U.S.  consumers,  the 
implementing  legislation  for  the  TBT 
agreement,  provided  in  the  Trade 
Agreements  Act  of  1979  (Pub.  L.  96-39;  19 
U.S.C  2531-2582),  provides  additional 
authority  for  FDA's  international  standards 
activity  and  contains  the  safeguard  that: 

"*  *  *  No  standard-related  activity  of  any 
private  person.  Federal  agency,  or  Stale 
agency  shall  be  deemed  to  constitute  an 
unoecessaiy  obstacle  to  the  foreign 
commerce  of  the  United  States  if  the 
demonstrable  purp)ose  of  the  standards- 
related  activity  is  to  achieve  a  legitimate 
domestic  objective  including,  but  not  limited 
to,  the  protection  of  legitimate  health  or 
safety,  essential  security,  environmental,  or 
consumer  interests  and  if  such  activity  does 
not  operate  to  exclude  imported  products 
which  fully  meet  the  objective  of  such 
;u  tivity." 

The  most  recent  GATT  round,  the  Unjguay 
Round,  was  concluded  on  December  15, 

1993.  and  was  formally  signed  at  the 
Marrakech  Ministerial  Meeting  on  April  15, 

1994.  Congressional  consideration  of  the 
legislation  to  implement  the  Uruguay  Round 
is  now  occurring. 

One  of  the  agreements  of  the  Uruguay 
Round,  the  new  G.ATT  agreement  on  TBT,  is 
similar  in  many  respects  to  the  1980  TBT 
agreement.  As  with  the  1980  TBT  agreement, 
the  purpose  of  the  new  TBT  agreement  is  to 
ensure  that  product  standards,  technical 
regulations,  and  related  procedures  do  not 
create  unnecessary  obstacles  to  trade.  The 
new  World  Trade  Organization  (WTO)  will 
administer  the  new  TBT  agreement,  and 
every  country  that  is  a  member  of  the  WTO 
will  be  required  to  adhere  to  it. 

The  new  TBT  agreement  ensures,  and 
clearly  states,  that  each  country  has  the  right 
to  establish  and  maintain  technical 
regulations  for  the  protection  of  human, 
animal,  and  plant  life,  and  health  of  the 
environment  and  for  prevention  against 
deceptive  practices.  The  new  TBT  agreement 
provides  that  each  country  may  determine  its 
appropriate  level  of  protection  and  ensures 
that  the  encouragement  to  use  international 
standards  as  the  bases  for  technical 
regulations  will  not  result  in  "downward 
harmonization." 

In  the  new  TBT  agreement,  the  term 
"standard"  is  defined  as: 

"(A)  document  approved  by  a  recognized 
body,  that  provides,  for  common  and 
repeated  use,  rules,  guidelines  or 
characteristics  for  products  or  related 
processes  and  production  methods,  with 
which  compliance  is  not  mandatory 
(emphasis  added).  It  may  also  include  or  deal 
exclusively  with  terminology,  symbols, 
packaging,  marking  or  latwlling  requirements 
as  they  apply  to  a  product,  process  or 
production  method." 


Also,  "technical  regulation"  is  defined  as: 

"[A]  document  which  lays  down  product 
characteristics  or  their  related  processes  and 
production  methods,  including  applicable 
administrative  provisions,  with  which 
compliance  is  mandatory  (emphasis  added). 
It  may  also  include  or  deal  exclusively  with 
terminology,  symtxjls,  packaging,  marking,  or 
labelling  requirements  as  they  apply  to  a 
product,  process  or  production  method." 

Thus,  in  the  language  of  the  new  TBT 
agreement,  when  a  government  acts  to  adopt 
a  voluntary  standard  to  make  it  mandatory, 
the  resulting  document  is  a  technical 
regulation.  A  measure  used  to  ascertain 
compliance  with  a  standard  or  technical 
regulation  is  a  conformity  assessment 
procedure. 

The  new  TBT  agreement  continues  and 
strengthens  the  reference  to  international 
standards  found  in  the  1980  TBT  agreement. 
Specifically,  the  agreement  states  that,  where 
technical  regulations  are  required  and 
relevant  international  standards  exist  or  their 
completion  is  imminent,  \VTO-memt)er 
countries  shall  use  them,  or  the  relevant  parts 
of  them,  as  a  basis  for  their  technical 
regulations,  except  when  such  international 
standards  or  relevant  parts  would  be  an 
ineffective  or  inappropriate  means  for  the 
fulfillment  of  the  legitimate  objectives 
pursued.  Further,  the  agreement  states  that 
with  a  view  towards  harmonizing  technical 
regulations  on  as  wide  a  basis  as  possible, 
VVTO-memt)er  countries  shall  play  a  full  part 
within  the  limits  of  their  resources  in  the 
preparation  by  appropriate  international 
standards  bodies  of  international  standards 
for  products  for  which  they  either  have 
adopted  or  expect  to  adopt  technical 
regulations. 

Another  agreement  of  the  Uruguay  Round 
is  the  Agreement  on  the  Application  of 
Sanitary  and  Phytosanilary  Measures  (SPS). 
SPS  pertains  to  those  measures  intended:  (1) 
To  protect  animal  or  plant  life  or  health 
within  a  territory  from  risks  arising  from  the 
entry,  establishment,  or  spread  of  pests, 
diseases,  disease  carr>'ing  organisms,  or 
disease  causing  organisms;  (2)  to  protect 
human  or  animal  life  nr  health  within  a 
territory  from  risks  arising  from  additives, 
contaminants,  toxins,  or  disease-causing 
organisms  in  foods,  beverages,  or  feedstuffs; 
(3)  to  protect  human  life  or  health  within  a 
territory  from  risks  arising  from  diseases 
carried  by  animals,  plants,  or  products 
thereof,  or  from  entry,  establishment,  or 
spread  of  pests;  or  (4)  to  prevent  or  limit 
other  damage  within  a  territory  from  the 
entry,  establishment,  or  spread  of  pests.  The 
SPS  agreement  like  the  new  TBT  agreement 
encourages  use  of  international  standards. 
The  SPS  agreement  refers  specifically  to 
standards  established  by  the  Codex 
Alimentarius  Commission,  as  discussed 
below. 

The  North  American  Free  Trade  Agreement 
(NAFTA)  also  contains  TBT  and  SPS 
agreements  similar  to  those  in  the  new  GATT 
agreements  to  be  administered  by  WTO. 

2.  Internal  U.S.  Government 
The  United  States  Office  of  Management 
and  Budget  (0MB).  in  its  revision  to  0MB 
Circular  No.  A-119  (58  PR  57643.  October 
26. 1993).  provides  policy  on  Federal  use  of 


standards  and  agency  participation  in 
voluntary  standards  txjdies  and  standards- 
developing  groups: 

"It  is  the  policy  of  the  Federal  Government 
in  its  procurement  and  regulatory  activities 
to: 

a.  Rely  on  voluntary  standards,  tx)fh 
domestic  and  international,  whenever 
feasible  and  consistent  with  the  law  and 
regulation  pursuant  to  law; 

b.  Participate  in  voluntary  standards  bodies 
when  such  participation  is  in  the  public 
interest  and  is  compatible  w.ih  agencies' 
missions,  authorities,  priorities,  and  budget 
resources;  and  • 

c.  Coordinate  agency  participation  in 
voluntary  standards  bodies  so  that:  (1)  The 
most  effective  use  is  made  of  agency 
resources  and  representatives;  and  (2)  the 
views  expressed  by  such  representatives  are 
in  the  public  interest  and.  as  a  minimum,  do 
not  conflict  with  the  interests  and  established 
views  of  the  agencies." 

OMB  Circular  No.  A-119  also  establishes 
additional  policy  guidance  and 
res|>onsibilities  for  U.S.  Government 
agencies.  It  is  applicable  to  all  executive 
agency  participation  in  voluntary  standards 
activities,  domestic  and  international,  but  not 
to  activities  carried  out  pursuant  to  treaties 
and  international  standardization 
agreements. 

The  term  "standard,"  as  defined  in  OMB 
Circular  No.  A-119,  means: 

"•  *  *  a  prescribed  set  of  rules,  conditions, 
or  requirements  concerned  with  the 
definition  of  terms;  classification  of 
components:  delineation  of  procedures: 
specification  of  dimensions,  materials, 
performance,  design,  or  operations: 
measurement  of  quality  and  quantity  in 
describing  materials,  products,  systems, 
services,  or  practices;  or  descriptions  of  fit 
and  measurement  of  size." 

The  circular  defines  "voluntary  standards  ' 
as: 

"*  *  *  established  generally  by  private 
sector  bodies,  both  domestic  and 
international,  and  are  available  for  use  bv  any 
person  or  organization,  private  or 
governmental.  The  term  voluntary  standard 
includes  what  are  conunonly  referred  to  as 
"industry  standards"  as  well  as  "consensus 
standards,"  but  does  not  include  professional 
standards  of  personal  conduct,  institutional 
codes  of  ethics,  private  standards  of 
individual  firms,  or  standards  mandated  by 
law,  suc'h  as  those  contained  in  the  United 
States  Pharmacopeia  and  the  National 
Formulary,  as  referenced  in  21  U.S.C.  351. " 

These  definitions  in  OMB  Circular  No.  A- 
119  conform  to  common  usage  and  are 
consistent  with  the  usage  of  these  terms 
throughout  this  policy  document.  It  should 
be  noted  that  under  the  TBT,  "standards  '  are 
considered  to  be  nonmandatory  (i.e.. 
voluntary)  unless  promulgated  into 
mandatory  technical  regulations. 

n.  Standards  Programs  and  Practices  Within 
FDA 

A.  Purpose  of  FDA  Involvement  in  Standards 

The  central  purpose  of  FDA  involvement 
in  the  development  and  use  of  standards  is  ' 
to  assist  the  agency  in  fulfilling  its  public 
health,  regulatory  missions.  The  agency 
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intends  to  participate  in  the  development  of 
standards,  domestic  or  international,  and 
adopt  or  use  standards  when  such  action  will 
enhance  its  ability  to  protect  consumers  and 
the  effectiveness  or  efficiency  of  its 
regulatory  efforts.  In  doing  so,  FDA 
recognizes  that  standards  often  serve  as 
useful  adjuncts  to  agency  regulatory  controls 
and  that  economies  of  time  and  human 
resources  are  often  realized  in  solving 
problems  when  consensus-building  activities 
are  undertaken  and  conducted  in  open, 
public  arenas.  The  working  together  of  FDA 
staff  with  other  professionals  outside  the 
agency  in  standards  bodies  effectively 
multiplies  the  technical  resources  available 
to  FDA.  Further,  standards  bodies  generally 
have  in  place  procedures  for  periodically 
reviewing  and  updating  completed 
standards,  thus  extending  the  resource- 
multiplier  effect,  as  well  as  keeping  the 
solutions  current  with  the  state  of 
knowledge.  The  economy  of  effort  translates 
into  monetary  savings  to  the  agency, 
regulated  industries,  and  ultimately 
consumers.  Further,  using  standards, 
especially  international  ones,  is  a  means  to 
facilitate  the  harmonization  of  FDA 
regulatory  requirements  with  those  of  foreign 
governments,  to  better  serve  domestic  and 
global  public  health. 

Another  benefit  of  participating  in  the 
development  of  standards  at  both  domestic 
and  international  levels  Is  that  in  sharing 
technical  information  with  technical  groups 
and  professionals  outside  FDA.  staff 
members  have  opportunities  to  leam  of  other 
viewpoints  on  an  issue,  to  establish  scientiflc 
leadership,  and  to  remain  informed  of  state- 
of-the-art  science  and  technology. 

B.  Past  and  Present  Activities 

FDA.  has  been  involved  in  standards 
activities  for  many  years,  and  in  |une  1977 
the  agency  promulgated  a  Fmal  regulation  at 
21  CFR  10.95  (§  10.95)  covering  the 
participation  by  FDA  employees  in 
standards-setting  activities  outside  the 
agency.  This  regulation  encourages  FDA 
participation  in  standards  setting  activities 
that  are  in  the  public  interest  and  specifies 
the  respective  circumstances  under  which 
FDA  employees  can  participate  in  various 
types  of  standards  bodies. 

Standards  activities  of  multilateral 
organizations  such  as  the  World  Health 
Organization  (WHO)  and  the  Organization  for 
Economic  Cooperation  and  Development 
(OECD)  are  often  important  to  FDA  and 
frequently  involve  multiple  product  types. 
For  example,  OECD  is  developing  Genetic 
Toxicology  Test  Guidelines  that  are  of 
interest  to  all  FDA  Centers.  Similarly, 
guidelines  developed  under  the  International 
Programme  on  Chemical  Safety  of  the  WHO 
relate  to  chemicals  that  may  be  in  a  wide 
variety  of  FDA-regulated  products,  such  as 
food  additives,  pesticides,  drugs,  animal 
drugs,  biologies,  and  devices. 

1.  Foods  and  Veterinary  Medicine 

FDA's  Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN)  and  Center  for  Veterinary 
Medicine  (CVM)  actively  participate  in  the 
development  of  international  standards  by 
the  Codex  Alimentarius  Commission 
(Codex).  Codex  is  an  international 


organization  formed  in  1962  to  facilitate 
world  trade  in  foods  and  to  promote 
consumer  protection.  It  is  a  subsidiary  of  two 
L'nited  Nations  groups,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
World  Health  Organization  (WHO).  Codex 
standards  cover  products  such  as  food 
commodities,  food  additives,  food 
contaminants,  and  residues  of  veterinary 
drugs  in  food.  FDA  officials  chair  two  Codex 
committees,  the  Food  Hygiene  Committee 
and  the  Residues  of  Veterinary  Drugs  in 
Foods  Committee,  and  {>articipate  in  many 
others.  Through  its  involvement,  FDA  has 
been  influential  in  the  establishment  of  a 
number  of  Codex  standards.  FDA's 
procedures  for  reviewing  Codex  standards  for 
purposes  of  n^lation  are  codified  in  21  CFR 
130.6. 

In  19S8.  the  governments  of  the  United 
States  and  Canada  entered  into  the  U.S.- 
Canada Free  Trade  Agreement  (now  largely 
superseded  by  NAFTA).  Since  then,  officials 
from  CFSA.N  and  CVM  have  participated  in 
technical  working  groups  responsible  for 
implementation  of  the  chapter  of  the 
agreement  that  deals  with  agriculture,  food, 
beverage,  and  related  goods  (the  CUSFTA 
Groups). 

Officials  from  CFSAN  and  CVM  also 
participate  in  the  development  of  standards 
by  such  domestic  and  international  groups  as 
the  Food  Chemicals  Codex  (FCC),  the 
Association  of  Official  Analytical  Chemists 
International  (AOAC),  expert  committees  of 
the  WHO,  the  International  Organization  for 
Standardization  (ISO),  and  other 
international  consensus  standards  bodies. 
Standards  developed  by  these  organizations 
are  used  by  industry,  both  in  the  United 
States  and  abroad.  'These  standards  provide 
industry  with  guidance  for  food  grade 
materials  and  processes,  and  thus  help 
elevate  the  quality  of  food  and  food 
chemicals  in  domestic  and  international 
trade. 

CFSAN  has  adopted  many  FCC  and  ASTM 
standards  and  AOAC  methods,  incorporating 
them  into  regulations  for  both  food  additives 
and  generally  recognized  as  safe  food 
ingredients.  CFSAN  also  refers  industry  to 
relevant  FCC,  Codex,  or  ASTM  standards 
when  discussing  particular  issues  related  to 
good  manufacturing  practices.  CFSAN 
accepts  many  AOAC  and  equivalent  methods 
for  use  by  laboratories  in  assaying  food  and 
in  testing  for  contaminants  in  food. 

CVM  accepts  many  AOAC  and  equivalent 
methods  for  use  by  laboratories  in  testing  for 
drug  residues  in  animal  tissues.  CVM  also  is 
working  towards  harmonizing  its  approach  to 
the  development  of  standards  for  drug 
residues  in  animal  tissues  with  those  of 
Codex. 

2  Biologies  and  Drugs 

There  has  been  active  international 
standard  setting  for  biological  products  for 
more  than  50  years.  £>fflcials  from  FDA's 
Center  for  Biologic  Evaluation  and  Research 
(CBER)  serve  as  exjjerts  or  members  of  a 
variety  of  international  committees  which 
perform  standard-setting  functions.  Activities 
have  encompassed  collaborative  studies  to 
establish  international  units  of  measure  and 
to  develop  internationally  accepted  standards 
and  requirements  for  control  of  biologies. 


including  WHO  requirements.  Efforts  have 
been  directed  to  many  kinds  of  biological 
products,  including  vaccines,  human  blood 
and  plasma  products,  blood  testing  reagents, 
and  allergenic  extracts,  and  have  extended  to 
biotechnology-derived  growth  factors, 
cytokines,  and  monoclonal  antibody 
products. 

FDA's  Center  for  Drug  Evaluation  and 
Research  (CDER).  CBER,  and  the  National 
Center  for  Toxicological  Research  (NCTR) 
actively  participate  in  the  International 
Conference  on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH).  This 
ongoing  project  begun  in  1989  has  been 
undertaken  by  governmental  agencies 
responsible  for  regulation  of  drugs  and  by 
industry  trade  organizations  from  the 
European  Union  (EU),  Japan,  and  the  United 
States.  Sp)ecifically,  ICH  is  sptonsored  jointly 
by  the  Commission  of  the  European 
Communities  (CEC),  the  Japanese  Ministry  of 
Health  and  Welfare  (MHW),  FDA.  the 
European  Federation  of  Pharmaceutical 
Industries'  Associations  (EFPIA),  the  Japan 
Pharmaceutical  Manufacturers  Association 
(JPMA),  and  the  Pharmaceutical  Research 
and  Manufacturers  Association  (PhMA)  of 
the  United  States.  In  addition,  the 
International  Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA) 
participates  as  an  umbrella  organization  for 
the  pharmaceutical  industry  and  provides  the 
secretariat  function  for  ICH.  which  op)erates 
under  the  direction  of  the  ICH  Steering 
Committee.  The  Steering  Committee  is 
comprised  of  representatives  of  these 
organizations.  Official  observer  status  has 
been  given  to  WHO.  the  European  Free  Trade 
Area  (EFTA),  and  the  Health  Protection 
Branch  of  Canada. 

The  purposes  of  ICH  are  to:  (1)  Provide  a 
forum  for  a  dialogue  between  regulatory 
agencies  and  the  pharmaceutical  industry  on 
differences  in  the  technical  requirements  for 
product  registration  (i.e.,  requirements  for 
product  marketing]  in  the  EU,  Japan,  and  the 
United  States:  (2)  identify  areas  where 
modifications  in  technical  requirements  or 
greater  mutual  acceptance  of  research  and 
development  procedures  could  lead  to  more 
efficient  use  of  human,  animal,  and  material 
resources  without  compromising  safety, 
quality,  and  efficacy;  and  (3)  make 
reconunendations  of  practical  ways  to 
achieve  greater  harmonization  in  the 
interpretation  and  application  of  technical 
guidelines  and  requirements  for  registration. 
The  work  products  of  ICH,  created  in 
working  groups  of  experts  from  the 
regulatory  agencies  and  industry,  consist  of 
a  series  of  consensus  guidance  documents. 
These  guidance  documents,  after  successive 
ICH  steps  of  review  and  acceptance, 
including  an  opportunity  for  public  review 
and  comment  in  the  respective  jurisdictions, 
are  forwarde(}  to  the  regulatory  agencies  with 
the  expectation  that  they  will  be  formally 
adopted  by  the  agencies. 

Officials  from  both  CBER  and  CDER  also 
participate  in  a  consensus  standard  setting 
activity  sponsored  by  the  Council  for 
International  Organizations  of  Medical 
Sciences  (CIOMS)  that  is  aimed  at 
standardizing  the  safety-related  terminology 
used  in  adverse  experience  reporting. 


3.  Medical  Devices 

FDA's  Center  for  Devices  and  Radiological 
Health  (CDRH)  has  had  extensive 
involvement  with  standards  in  its  regulation 
of  medical  devices  and  electronic  products 
that  emit  radiation.  The  development  of 
standards  to  solve  problems  related  to 
medical  devices  involves  many  groups 
outside  FDA.  The  interaction  between  CDRH 
and  the  manufacturing  and  health  care 
communities  that  frequently  occurs  during 
the  standards  development  process  provides 
knowledge  and  insight  into  the  use  of 
products,  problems,  and  the  effectiveness  of 
solutions.  Frequently,  the  public  discussion 
of  the  problem  that  occurs  in  the  consensus- 
building  process  results  in  the  manufacturers 
and  the  users  of  the  subject  medical  device 
implementing  the  solution  before  a  standard 
is  formally  completed.  Thus,  CDRH  has 
encouraged  participation  in  the  development 
of  standards  as  a  useful  adjunct  to  regulatory 
controls.  CDRH's  general  policy  on  use  and 
participation  in  the  development  of 
consensus  standards  was  set  forth  in  an  open 
letter  dated  June  29, 1993,  to  all  interested 
parlies  from  the  Direfctor  of  CDRH.  (This 
policy  did  not  apply  to  mandatory 
performance  standards  (i.e.,  technical 
regulations)  for  class  II  medical  devices  as 
specified  under  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295).  The 
Safe  Medical  Device  Act  of  1990,  SMDA 
(Pub.  L.  101-629),  puts  the  promulgation  of 
mandatory  standards  at  the  discretion  of  the 
agency.) 

Over  100  completed  consensus  standards 
and  selected  sections  of  additional  draft 
standards  that  are  not  yet  complete  have  been 
incorporated  into  guidance  documents  for 
applications  for  conducting  clinical  trials 
with  investigational  devices  and  applications 
for  permitting  devices  to  be  marketed.  Such 
guidance  documents  are  widely  disseminated 
by  CDRH  to  all  interested  parties.  Other 
standards  used  by  CDRH,  or  which  CDRH  has 
helped  to  develop,  concern  measurement  or 
test  methods,  or  support  good  manufacturing 
practices  and  quality  assurance. 

CDRH  recently  proposed  to  revise  the  good 
manufacturing  practice  regulations  for 
medical  devices,  in  part  to  ensure  that  they 
are  compatible  with  specifications  for  quality 
systems  contained  in  an  international  quality 
standard  developed  by  ISO,  namely  ISO  9001 
"Quality  Systems  Part  1.  Specification  for 
Design/Development,  Production, 
Installation,  and  Servicing"  (58  FR  61952, 
November  23, 1993).  This  standard  (ISO 
9001)  is  becoming  widely  recognized  by 
medical  device  regulatory  authorities 
worldwide  and  is  finding  application  in 
many  other  industry  sectors  as  well.  CDRH 
officials,  working  with  counterpart  foreign 
government  officials,  are  pursuing  in  step- 
wise fashion  the  harmonization  of  quality 
system  inspection  procedures  and 
enforcement.  The  process  of  harmonizing 
regulatory  requirements  is  facilitated  by 
using  an  international  standard  as  a  basis. 
Such  harmonization  is  not  only  recognized 
public  policy,  but  for  medical  devices,  it  is 
explicitly  encouraged  by  provisions  of  SMDA 
(Pub.  L  101-629).  which  states,  in  part,  that 
"*  *  •  the  Secretary  may  enter  into 
agroements  with  foreign  countries  to 


facilitate  commerce  in  devices  between  the 
United  States  and  such  countries  consistent 
with  the  requirements  of  the  Act." 

In  a  recent  November  1993  program 
review.  CDRH  reported  that  it  reviews  and 
comments  on  more  than  300  standards 
documents  each  year,  participating  in  388 
standards  efforts  with  36  standards  bodies;  of 
these,  94  standards  efforts  with  nine  bodies 
are  international.  The  experience  CDRH  has 
acquired  over  the  years  has  provided  the 
foundation  for  the  standards  policy  it 
announced  for  its  own  use  on  June  29, 1993. 
The  essential  features  of  that  policy  are 
reflected  in  the  draft  FDA  policy  presented 
below. 

m.  FDA  Policy  on  Standards 

It  is  the  intent  of  this  policy  to  enable  FDA 
to:  (1)  Continue  to  participate  in  international 
standards  activities  that  assist  it  in 
implementing  statutory  provisions  for 
safeguarding  the  public  health,  (2)  increase 
its  efforts  to  harmonize  its  regulatory 
requirements  with  those  of  foreign 
governments,  including  setting  new 
standards  that  better  serve  public  health,  and 
(3)  respond  to  laws  and  policies  such  as  the 
Trade  Agreements  Act  of  1979  (19  U.S.C. 
2531)  and  OMB  Circular  No.  A-119  that 
encourage  agencies  to  use  international 
standards  that  provide  the  desired  degree  of 
protection.  Accordingly,  it  is  the  policy  of 
FDA,  concerning  the  development  and  use  of 
standards  that: 

A.  FDA  participation  in  standards 
development  will  be  based  on  the  extent  to 
which  the  development  activity  and  expected 
standard  conform  to  certain  factors,  with 
consideration  also  being  given  to  the 
resources  available  in  FDA  to  devote  to  the 
effort  and  expected  efficiencies  to  be  gained 
as  a  result  of  the  effort;  the  factors  are  as 
follows: 

1.  The  standard  contributes  to  safer,  more 
effective,  and  higher  quality  products; 

2.  The  standard  is  based  on  sound 
scientific  and  technical  information  and 
permits  revision  on  the  basis  of  new 
information; 

3.  The  development  process  for  the 
standard  is  transparent  (i.e.,  open  to  public 
scrutiny),  consistent  with  legal  or  procedural 
requirements,  and  commensurate  with  the 
codes  of  ethics  that  must  be  followed  by  FDA 
employees; 

4.  The  development  of  an  international 
standard  that  achieves  the  agency's  public 
health  objectives  is  generally,  hut  not  always, 
given  a  higher  priority  than  the  development 
of  a  domestic  standard; 

5.  The  development  of  a  horizontal 
standard  which  applies  to  multiple  types  of 
products  is  generally,  but  not  always,  given 
higher  priority  than  the  development  of  a 
vertical  standard  which  applies  to  a  limited 
range  of  types  of  products; 

6.  Wherever  appropriate  for  the  product, 
the  standard  stresses  product  performance 
rather  than  product  design,  but  where 
necessary,  covers  all  factors  required  to 
ensure  safety,  effectiveness,  and  quality;  and 

7.  The  development  process  for  the 
standard  complies  with  applicable  statutes, 
regulations,  and  f>olicies,  sp>ecifically 
including  §  10.95  and  OMB  Circular  A-119. 


B.  FDA  is  not  bound  to  use  standards 
developed  with  FDA  participation.  For 
example,  the  agency  will  not  use  a  standard 
when,  in  the  judgment  of  FDA,  doing  so  will 
compromise  the  public  health. 

C.  The  uses  of  final  (and  selected  draft  or 
proposed)  standards,  or  selected  relevant 
parts,  will  include,  where  appropriate:  (1) 
Incorporating  such  standards  into  guidance 
documents  for  nonclinical  testing, 
applications  for  conducting  clinical  trials 
with  investigational  products,  and 
applications  for  permitting  products  to  be 
marketed;  (2)  conducting  reviews  of  such 
applications;  (3)  incorporating  such 
standards  into  compliance  policy  guides;  (4) 
conducting  reviews  of  test  protocols  used  by 
firms  as  part  of  good  manufacturing 
practices;  (5)  conducting  reviews  of  study 
protocols  submitted  by  firms  as  required  for 
{xjstmarket  surveillance  studies  or  programs; 
(6)  serving  as  the  basis  for  mandatory 
standards  or  other  regulations  promulgated 
by  FDA;  and  (7)  serving  as  the  basis  for 
reference  (e.g.,  evaluation  criteria)  in  a 
memorandum  of  understanding  with  other 
goveniment  agencies. 

D.  The  use  of  a  standard  in  the  regulatory 
programs  of  FDA  is  dependent  upon  the 
following  factors: 

1.  The  standard,  if  aihered  to,  would  help 
ensure  the  safety,  effectiveness,  or  quality  of 
products; 

2.  The  standard  is  based  on  sound  science 
and  is  current: 

3.  The  development  process  for  the 
standard  was  transparent  (i.e.,  open  to  public 
scrutiny),  consistent  with  legal  or  procedural 
requirements,  and  commensurate  with  the 
codes  of  ethics  that  must  be  followed  by  FDA 
employees; 

4.  Where  a  relevant  international  standard 
exists  or  completion  is  imminent,  it  will 
generally  be  used  in  preference  over  a 
domestic  standard,  except  when  such 
international  standard  would  be.  in  FDA's 
judgment,  insufficiently  protective, 
ineffective  or  otherwise  inappropriate; 

5.  Where  a  relevant  horizontal  standard 
which  applies  to  multiple  types  of  products 
exists  or  completion  is  imminent,  it  will 
generally  be  used  in  preference  over  a 
vertical  standard,  which  applies  to  a  limited 
range  of  types  of  products,  except  when  such 
horizontal  standard  would  be  ineffective  or 
otherwise  inappropriate; 

6.  Wherever  appropriate  for  the  product, 
the  standard  stresses  product  performance 
rather  than  product  design,  but  where 
necessary,  covers  all  factors  required  to 
ensure  safety,  effectiveness,  or  quality;  and 

7.  The  standard  is  not  in  conflict  with  any 
statute,  regulation,  or  policy  under  which 
FDA  operates. 

E.  FDA  has  a  senior  official  who  will  serve 
as  the  Standards  Executive,  as  sp>ecified  in 
OMB  Circular  No.  A-119,  to  serve  on  an 
Interagency  Committee  on  Standards  Policy 
(ICSP).  At  present,  Xhe  Standards  Executive  is 
the  Director,  International  Policy  Staff. 

F.  FDA  employees  will  comply  with 
agency  regulations  (§  10.95)  covering 
participation  in  standard  setting  activities 
outside  the  agency. 
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Invitation  to  Comment 

Interested  persons  may,  on  or  before 
February  13, 1995,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conmients  regarding  this 
draft  policy.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  In  the  office 
above  between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

Dated:  November  18, 1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-29116  Filed  11-25-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  840  and  842 

RIN:  1029-AB60 

Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  and  Permanent 
Programs;  Atiandoned  Sites 

AGENCY:  Office  and  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Final  rule. 

SUMMARY:  This  rule  will  change  the 
minimum  inspection  frequency  for 
surface  coal  mining  and  reclamation 
operation  that  have  been  abandoned 
without  completion  of  reclamation  or 
abatement  of  violations.  The  change 
enables  regulatory  authorities  to 
eliminate  ineffective  inspections  to 
redirect  resources  to  minesites  where 
inspection  and  enforcement  will 
achieve  intended  results.  Before  an 
abandoned  site  can  qualify  for  a  change 
in  inspection  frequency  under  this  rule, 
the  regulatory  authority  must  make  a 
written  finding  that  a  site  is  abandoned 
and  that  the  change  in  inspection 
frequency  is  appropriate  based  on 
specified  environmental  and  public 
health  and  safety  criteria. 
EFFECTIVE  DATE:  December  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Stocker,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1951 
Constitution  Avenue  NW.,  Washington. 
DC  20240.  Telephone:  202-208-2550 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Baclcground 

II.  Discussion  of  Rule  and  Response  to  Public 

Comments 

III.  Procedural  Matters 

I.  Background 

Section  517(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act)  states  that  the  regulatory 
authority  shall  inspect  on  an  irregular 
basis  averaging  not  less  than  one  partial 
inspection  per  month  and  one  complete 
inspection  per  quarter  each  surface  coal 
mining  and  reclamation  operation 
covered  by  a  permit.  To  implement  this 
requirement,  OSM  first  promulgated 
rules  at  30  CFR  840.11  for  State 
regulatory  authorities  and  at  30  CFR 
842.11  for  OSM  where  it  is  the 
regulatory  authority  authority  in  a  State. 
44  FR  15455  (March  13.  1979).  These 
rules  essen.ially  mirrored  the  inspection 
frequency  requirements  of  the  Act. 

These  rules  were  revised  on  August 
16.  1982  (47  FR  35620).  Among  other 


things,  the  1982  rules  carved  out  for 
inspection  frequency  purposes  a  distinct 
category  of  surface  coal  mining  and 
reclamation  operations  where 
reclamation  was  in  the  advanced  stages. 
While  retaining  the  quarterly 
requirement  for  complete  inspections, 
these  rules  allowed  regulatory 
authorities  to  reduce  the  number  of 
partial  inspections  required  at  these 
"inactive"  operations  from  an  average  of 
one  per  month  to  a  frequency  "as 
necessary  to  ensure  effective 
enforcement  of  the  regulatory  program." 
Since  abandoned  sites  are  incompletely 
reclaimed  surface  coal  mining  and 
reclamation  operations  where  the 
operators  will  not  or  cannot  return  to 
the  minesite  to  complete  reclamation  or 
correct  violations,  they  remain  in  an 
"active"  status,  and,  therefore,  must 
continue  to  be  inspected  at  the  full 
mandated  frequency  of  twelve  times  per 
year. 

To  address  the  issue  of  inspection 
frequency  at  abandoned  sites,  the  rules 
were  again  revised  in  1988.  (53  FR 
24872.  June  30, 1988).  This  time  the 
rules  defined  an  "abandoned  site"  as  a 
distinct  category  at  surface  coal  mining 
and  reclamation  operations  and  enabled 
regulatory  authorities  to  reduce  the 
inspection  frequency  at  these  sites  and 
to  refrain  from  issuing  additional 
enforcement  actions  at  abandoned  sites 
under  certain  conditions.  The  definition 
of  "abandoned  site"  specifies  that, 
before  a  site  can  be  considered 
abandoned,  it  must  first  meet  certain 
criteria  which  ensure  that  the  regulatory 
authority  has  taken  or  is  in  the  process 
of  taking  all  enforcement  action 
available  to  it  under  the  applicable 
regulatory  program  to  compel  abatement 
of  violations  and  completion  of 
reclamation.  Sites  meeting  the 
definition  could  then,  instead  of  twelve 
times  per  year,  be  inspected  "as 
necessary  to  monitor  for  changes  of 
environmental  conditions  or  operational 
status  at  the  site." 

The  1988  final  rule  was  subsequently 
challenged  in  Federal  District  Court.  On 
August  30, 1990.  the  United  States 
District  Court  for  the  District  of 
Columbia  issued  an  order  in  the  case  of 
National  Wildlife  Federation,  et  ai,  v. 
Manuel  Lujan,  Jr.,  et  al.,  31  Env't  Rep. 
Cas.  (BNR)  2034,  2042  (D.D.C.  1990) 
(NWF  V.  Lujan).  The  district  court  * 
remanded  the  rule  to  the  Secretary  to  be 
withdrawn  or  revised  on  the  basis  that 
the  Secretary's  arguments  supporting 
the  rule  were  inconsistent  with  the 
inspection  frequency  requirements  of 
Section  517(c)  of  the  Act.  However,  the 
district  court  conceded  that  the  rule  was 
practical,  that  it  comported  with 
common  sense,  and  that  it  is  not  wise 


to  spend  a  lot  of  time  and  effort 
inspecUng  abandoned  sites  every  month 
when  nothing  changes.  To  implement 
the  court's  order,  OSM  suspended  those 
parts  of  the  1988  rule  that  related  to 
inspection  fi^uency  at  abandoned 
sites.  The  definition  of  "abandoned 
site"  at  30  CFR  840.11(g)  and  842.11(e) 
and  the  provision  at  30  CFR  843.22 
allowing  regulatory  authorities  to  refrain 
from  issuing  additional  enforcement 
actions  at  abandoned  sites  were 
unaffected  by  the  court  order  and 
remain  intact  today  (56  FR  25036.  June 
3. 1991). 

In  appealing  the  district  court 
decision,  the  Secretary  asked  the  United 
States  Court  of  Appeals  to  vacate  the 
district  court's  remand  in  order  to  allow 
him  to  promulgate  a  new  regulation 
redefining  "abandoned  sites"  to  include 
only  those  sites  where  a  permit  has 
expired  or  been  revoked.  Under  this 
approach.  Section  517(c)  of  the  Act 
would  not  apply  .to  abandoned  sites 
because  the  inspection  frequency 
requirements  of  that  section  speak  only 
to  surface  coal  mining  and  reclamation 
operations  covered  by  a  permit  and  a 
permit  that  is  expired  or  revoked  is  no 
longer  considered  to  be  in  existence. 
Without  expressing  any  view  about 
whether  the  Secretary's  proposed 
reading  of  Section  517(c)  of  the  Act  was 
permissible,  the  court  of  appeals 
pointed  out  that  the  district  court 
remanded  the  1988  rule  to  the  Secretary 
"to  be  withdrawn  or  revised"  and,  in 
light  of  this  statement,  the  district 
court's  decision  does  not  stand  in  the 
way  of  the  Secretary  proceeding  with  an 
alternative  rulemaking  on  the  subject  of 
inspection  frequently  at  abandoned 
sites.  See  NWF  v.  Lujan.  Civ.  Action 
Nos.  890136.  88-3345  &  88-2416,  U.S. 
App.  Ct.  (DC  Circ.  December  10, 1991) 
mem.  op.  at  10.  Accordingly,  on 
December  18,  1992.  OSM  proposed  for 
public  comment  an  alternative 
abandoned  sites  rule  upon  which 
today's  final  rule  is  based  (57  FR  60410). 

The  Secretary  is  required  under 
section  201(c)(2)  of  the  Act.  30  U.S.C. 
1211(c)(2),  to  publish  necessary 
implementing  rules.  Since  regular 
inspections  of  abandoned  sites  are  a 
counterproductive  use  of  limited 
resources,  and  since  fewer  inspections 
are  not  likely  to  result  in  increased 
environmental  harm,  the  rule  being 
promulgated  today  is  necessary  and  is 
consistent  with  the  district  court's 
opinion  in  MVF  v.  Lujan,  which  struck 
down  the  previous  1988  abandoned 
sites  rule. 

In  promulgating  the  1988  rule  on 
abandoned  sites,  OSM  concluded  that 
repeated  inspections  of  abandoned  sites 
at  the  frequency  required  under  the 
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existing  rules  are  ineffective 
expenditures  of  resources  and  that  fewer 
inspections  would  not  result  in 
increased  harm  to  the  environment  or 
reduce  the  likelihood  of  ultimate 
compliance  at  abandoned  sites.  The 
time  inspectors  spend  at  abandoned 
sites  detracts  from  the  time  they  can 
spend  at  other  active  or  inactive  sites 
working  with  viable  operators  to  abate 
piresent  violations  and  prevent  future 
violations.  Thus,  reducing  the  frequency 
of  abandoned  sites  improves  the  overall 
quality  and  effectiveness  of  inspection 
programs  under  the  Act. 

Enforcement  actions  issued  as  a  result 
of  inspections  at  abandoned  sites  have 
proven  to  be  ineffective  at  compelling 
abatement  of  violations  or  achieving 
reclamation.  Moreover,  inspectors 
normally  have  cited  all  violations  prior 
to  or  shortly  after  a  site  becomes 
abandoned.  The  persons  responsible  for 
abating  these  violations  typically  are 
financially  insolvent  or  cannot  be 
located.  Iii  such  instances,  even  when 
diligent  efforts  are  made  to  enforce  the 
Act,  no  one  is  available  to  abate 
violations  or  to  perform  or  pay  for  the 
needed  reclamation.  Continuing  regular 
partial  and  complete  inspection  of  these 
sites  serves  no  useful  purpose  and 
wastes  finite  inspection  resources.  To 
illustrate  the  extent  of  this  waste.  OSM 
has  in  the  past  conducted 
approximately  2.900  inspections  each 
year  on  an  average  of  236  abandoned 
sites  in  Tennessee.  This  effort  comprises 
approximately  32  percent  of  the 
inspections  in  that  State;  however,  few, 
if  any,  of  these  inspections  have 
resulted  in  abatement  of  violations  or 
completion  of  reclamation. 

OSM  experience  has  shown  that 
environmental  conditions  at  most 
abandoned  sites  do  not  significantly 
degrade  what  has  been  obwerved  during 
prior  inspections  and  that  violations  of 
substantive  performance  standards  do 
not  necessarily  deteriorate  to  imminent 
danger  or  harm  situations.  While  these 
sites  do  not  comply  with  the  Act,  many, 
due  to  their  age  or  because  they  were 
partially  reclaimed  prior  to 
abandonment,  become  reasonably  well 
stabilized  through  natural  settlement 
and  revegetation  occurring  over  time. 

While  the  stated  goal  ofsection  517  of 
the  Act  is  to  "enforce  the  requirements 
of  and  carry  out  the  purposes  of  (the) 
Act."  inspecting  abandoned  sites  as 
frequently  as  other  sites  covered  by  a 
permit  frustrates  rather  than  furthers 
this  goal.  Among  the  mechanisms 
provided  by  the  Act  to  achieve  the 
stated  goals  of  section  517(c)  are  civil 
penalties  under  section  518, 
performance  bonds  under  section  509 
and  519.  citizen  suits  under  section  520, 


and  enforcement  under  section  521. 
Each  of  these  mechanisms  has  as  its 
underlying  premise  the  existence  of  a 
person  against  whom  an  action  can  be 
taken,  or  of  a  bond  that  can  provide  the 
funds  to  abate  violations  and  secure 
reclamation.  If  no  such  person  can  be 
found,  or  if  the  regulatory  authority  is 
taking  other  appropriate  legal  actions  to 
ensure  reclamation  or  abatement,  and 
any  permit  has  been  revoked  and  any 
bond  is  being  forfeited,  issuing  multiple 
violation  notices  and  cessation  orders 
and  assessing  uncollectible  penalties  as 
a  result  of  the  fixed  inspection 
frequency  requirement  are  not 
productive  tools  to  enforce  the  Act.  The 
waste  of  resources  also  extends  beyond 
the  inspector  level  as  other  units  within 
the  regulatory  authority  must  assess  and 
attempt  to  collect  civil  penalties.  Under 
the  foregoing  circumstances,  inspections 
of  abandoned  sites  performed  at  a 
minimum  frequency  le'ss  than  that  for 
other  sites  based  on  the  particular 
characteristics  of  the  site  are  a  far  more 
reasonable  and  realistic  alternative. 
Moreover,  the  conservation  of  resources 
that  will  flow  from  this  rule  promotes 
the  principles  embodied  in  OSM's 
mission  and  vision  statement  by 
creating  fair  and  more  efficient  and 
effective  processes  for  achieving  the 
objectives  of  the  Act. 

II.  Discussion  of  Final  Rule  and 
Response  to  Public  Comments 

Section  840.10 

Section  840.10  is  being  revised  to 
include  an  estimate  of  the  average 
public  reporting  burden  for  the 
collections  of  information  under  all  of 
Part  840  as  such  part  is  revised  by  this 
final  rule.  The  section  also  lists  the 
addresses  for  OSM  and  the  Office  of 
Management  and  Budget  where 
comments  on  the  information  collection 
requirements  may  be  sent. 

Combined  Section-by-Section  Analysis 

Since  the  revisions  adopted  for  State 
regulatory  authorities  at  840.11  are 
identical  to  those  adopted  at  842.11 
where  OSM  is  the  regulatory  authority, 
they  will  be  combined  for  ease  of 
discussion. 

SecUon  840.11  (g)(4)(i)/842. 1 1  (e)(i). 

These  sections  are  being  adopted  as 
proposed.  They  require  that  before  a  site 
could  meet  the  definition  of 
"abandoned  site,"  the  permit  covering 
the  surface  coal  mining  and  reclamation 
operation  must  be  either  revoked  or 
expired.  The  existing  rules  allow  a  site 
to  be  classified  as  abandoned  on  the 
basis  that  permit  revocation  proceedings 


have  only  been  initiated  and  are  being 
pursued  diligently. 

The  final  provision  will  have  two 
effects.  First,  a  person  who  has  not  or 
will  not  respond  to  enforcement  action 
issued  by  the  regulatory  authority  and 
who  cannot  or  will  not  meet  his/her 
obligations  to  abate  violations  or 
complete  reclamation  will  not  be 
entitled  to  resume  coal  production 
imder  a  valid  permit.  Second,  the 
constraints  of  section  517(c)  of  the  Act 
would  be  lifted  for  abandoned  sites 
since  the  fixed  inspection  frequency 
requirements  of  that  section  apply  only 
to  surface  coal  mining  and  reclamation 
operations  covered  by  each  permit.  The 
preamble  to  OSM's  final  rule  at  30  CFR 
773.11.  Requirements  to  obtain  permits, 
articulated  and  codified  the  concept  that 
a  surface  coal  mining  permit  is  required 
only  where  surface  coal  mining 
operations  defined  under  section 
701(28)  of  the  Act  are  occurring  and  that 
if  this  authorization  to- extract  coal 
expires  or  is  revoked,  it  amounts  to  the 
absence  or  the  non-existence  of  the 
permit  that  once  was  in  force  (i.e.  the 
minesite  is  no  longer  considered  to  be 
covered  by  a  permit).  Of  course,  this 
does  not  affect  the  permittee's  legal 
obligation  to  reclaim  a  site  that  has  been 
abandoned,  since,  in  accordance  with 
30  CFR  733.11,  that  obligation  continues 
until  all  reclamation  is  completed, 
regardless  of  whethi   the  authorization 
to  conduct  surface  coal  mining 
operations  has  expired  or  has  been 
revoked.  See  54  FR  13814  (April  5, 
1989). 

The  National  Wildlife  Federation  and 
the  Kentucky  Resources  Council.  Inc. 
(hereafter  NWF)  concurred  with  this 
change  to  the  definition  of  abandoned 
site  to  the  extent  that  the  plain  language 
of  the  term  "abandoned  site"  suggests 
that  there  should  not  be  an  existing 
permit  that  is  renewable  or  revisable  by 
the  operator. 

The  Joint  National  Coal  Association 
and  American  Mining  Congress  on 
Surface  Mining  Regulations  (NCA/ 
AMC),  the  National  Coal  Association 
(NCA)  and  the  Kentucky  Coal 
Association  supported  this  revision 
saying  that  the  proposed  rule  dingers 
significantly  from  the  abandoned  sites 
rule  remanded  in  1990  because  the 
proposed  rule  defines  "abandoned 
sites"  to  include  only  those  sites  whose 
permits  have  either  expired  or  been 
revoked.  Because  the  Act's  inspection 
requirements  only  apply  to  operations 
under  permit,  they  believe  that  the 
revised  definition  can  no  longer  be 
considered  inconsistent  with  section 
517(c)  of  the  Act  and  consequently,  the 
district  court's  earlier  criticism  of 
OSM's  statutory  interpretation  is  no 
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longer  valid.  They  added  that  neither 
the  language  nor  legislative  history  of 
the  statute  indicates  any  intent  that  the 
regulatory  authority  continue  to  expend 
its  resources  to  inspect  an  abandoned 
site  where  no  activities  listed  in  section 
701(28)  of  the  Act  are  currently 
conducted  and  enforcement  action  has 
proven  futile  in  compelling  the 
correction  of  prior  violations.  Finally, 
they  believed  that  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
gave  tacit  approval  for  OSM's  revised 
reading  of  the  "covered  by  each  permit" 
language  of  section  517(c]  because  the 
court  clearly  would  have  rejected  OSM's 
announced  efforts  before  the  court  to 
undertake  a  curative  rulemaking  using 
this  revised  rrading  if  it  perceived  such 
a  reading  as  inconsistent  with  the  Act. 

OSM  agrees  with  the  commenters, 
except  for  the  proj)osition  that  the  U.S. 
Court  of  Appeals  decision  concerning 
the  remanded  1988  abandoned  sites  rule 
amounts  to  tacit  approval  of  the 
Secretary's  "covered  by  each  permit" 
reading  of  Section  517(c).  The  Secretary 
requested  the  appeals  court  to  vacate  the 
district  court's  opinion  remanding  the 
1988  abandoned  sites  rule  because  he 
believed  that  step  was  necessary  before 
engaging  in  a  new  rulemaking  based  on 
the  interpretation  that  abandoned  sites 
for  which  the  permits  have  expired  or 
been  revoked  are  not  subject  to  section 
517(c)  of  the  Act.  In  declining  the 
Secretary's  request  to  vacate,  the 
appeals  court  stated  "We  express  no 
view  about  the  validity  of  the 
Secretary's  proposed  reading.  The 
significant  point  on  this  appeal  is  that 
the  district  court's  decision  does  not 
stand  in  the  way  of  the  Secretary 
adopting  it  in  a  new  rulemaking." 
Whether  or  not  the  revised  reading  set 
forth  as  a  basis  for  this  rule  would  be 
sustained  by  the  appeals  court  will  only 
be  known  if  this  rule  becomes  ripe  for 
a  decision  before  that  judicial  body. 

A  State  regulatory  authority  (SRA) 
said  it  would  make  more  sense  to 
require  the  permit  to  be  revoked/expired 
"or"  actually  be  forfeited.  This  could  be 
accomplished  by  replacing  the  word 
"and"  by  the  word  "or"  and  deleting  the 
phrase  "has  initiated  and  is  diligently 
pursuing  forfeiture  of  in  subparagraph 
(ii).  The  commenter  explained  that  bond 
forfeiture  proceedings  may  not  always 
be  accomplished  concurrently  with 
permit  expiration,  that  if  a  permit     " 
expires  there  may  not  be  a  reason  to 
immediately  forfeit  the  bond  and  by 
requiring  both  expiration  and  forfeiture 
to  occur  simultaneously  could  be  a 
waste  of  manpower  and  funds.  This 
comment  Is  not  being  adopted.  As 
dis-ussed  above,  allowing  a  reduction 
firom  the  inspection  requirements  of 


section  517(c)  of  the  Act  under  this  rule 
is  based  on  the  premise  that  revocation 
or  expiration  of  a  permit  is  a  necessary 
prerequisite  in  order  for  an  abandoned 
site  not  to  be  considered  "covered  by  a 
permit."  If,  as  the  commenter  suggests, 
bond  forfeiture  is  an  alternative  to 
revocation  or  expiration,  an  abandoned 
site  could  not  escape  the  constraints  of 
section  517(c)  of  the  Act  since  bond 
forfeiture  does  not  necessarily  require 
permit  revocation.  In  view  of  the  often 
prolonged  process  of  bond  forfeiture, 
this  final  section  of  the  rule  does  not 
require  that  bond  forfeiture  be 
completed,  but  rather  that  it  be  initiated 
and  diligently  pursued  and  thus,  the 
rule  will  have  more  immediate 
appUcability. 

Section  840. 1 1  ig)(4Xii)/842. 1  l(e)(4)(ii). 

To  qualify  under  the  definition  of 
"abandoned  site,"  the  existing  rules 
require  that  the  regulatory  authority  has 
initiated  and  is  diligently  pursuing 
forfeiture  of.  or  has  forfeited,  the 
performance  bond.  These  sections  are 
being  revised  by  adding  the  phrase  "any 
available"  before  the  phrase 
"performance  bond."  This  change  is 
minor  and  is  intended  to  recognize  that 
there  is  a  relatively  small  number  of 
sites  that  are  or  were  permitted,  but  for 
which  a  performance  bond  was  never 
required  or  no  longer  exists.  The 
absence  of  a  performance  bond  has  no 
bearing  on  whether  a  site  should  be 
classified  as  abandoned  for  inspection 
purposes. 

NWF  supported  the  addition  of  the 
phrase  "any  available"  agreeing  that  the 
absence  of  a  performance  bond  has  no 
bearing  on  whether  a  site  should  be 
classified  and  abandoned  for  inspection 
purposes.  One  SRA,  noting  the  time  lag 
between  initiation  of  bond  forfeiture 
and  actual  collection,  supported  the 
proposal  to  allow  reduction  of 
inspections  while  the  regulatory 
authority  is  diligently  pursuing  bond 
forfeiture.  This  commenter  believed  that 
inspection  resoiuces  would  be  used 
much  more  efficiently  by  this  change. 
Another  SRA  commented  that  this 
provision  should  include  those  sites 
where  no  reclamation  bond  is  available 
due  to  insolvency  of  surety  companies. 
These  sections  are  being  adopted  as 
proposed.  To  address  the  latter  SRA's 
concern,  if  no  performance  bond  exists 
because  of  the  insolvency  of  a  surety 
company,  then  under  this  rule  a 
performance  bond  would  not  be 
considered  available. 

Sections  840. 11(h)  introductory  text/ 
842. 1 1(f)  introductory  text 

These  sections  as  proposed  provided 
that  the  regulatory  authority  shall 


inspect  each  abandoned  site  at  a  rate  of 
no  less  than  one  complete  inspection 
per  calendar  year.  This  minimum 
inspection  frequency  is  being  retained 
imder  this  final  rule.  However,  the 
language  has  been  revised  to  provide 
that  the  regulatory  authority  shall 
inspect  each  abandoned  site  on  a  set 
frequency  commensurate  with  the 
public  health  and  safety  and 
environmental  considerations  present  at 
each  specific  site,  but  in  no  case  shall 
the  inspection  fiequency  be  set  at  less 
than  one  complete  inspection  per 
calendar  year.  This  revised  language 
emphasizes  the  requirement  that  the 
regulatory  authority  must  tailor  an 
appropriate  frequency  to  the  site- 
specific  conditions  that  exist  at  each 
mine.  That  ftequency  could  vary  from 
one  to  twelve  or  more  per  calendar  year. 

Most  commenters  supfKDrted  a 
reduced  inspection  frequency  for 
abandoned  sites  and  commended  OSM 
for  taking  the  initiative  on  this 
rulemaking.  Eight  SRAs  voiced  strong 
support  for  the  rule.  One  SRA  stated 
that,  based  on  its  long  history  of 
regulating  coal  mining  operations,  it 
supported  OSM's  conclusions  that  fewer 
inspections  of  certain  abandoned  sites 
would  not  harm  the  environment;  the 
States'  finite  resources  could  be  used 
more  effectively;  all  significant 
violations  are  cited  prior  to 
abandonment;  and  that  abandoned  sites 
often  remain  stable  over  the  course  of 
several  years.  Another  SRA  stated  that 
its  inspection  staff  is  being  required  to 
inspect  abandoned  sites  regularly  under 
circumstances  that  serve  absolutely  no 
purpose  other  than  to  meet  an  arbitrary 
inspection  mandate  and  that  eliminating 
or  curtailing  redundant  inspections  will 
greatly  improve  the  efficiency  of  its 
inspection  staff.  A  third  SRA  said  that 
in  these  days  of  increasingly  restrictive 
State  and  Federal  budgets,  it  is 
imperative  that  our  resources  are 
effectively  allocated  to  further  the 
purposes  of  the  Act  and  that  the  time 
spent  inspecting  abandoned  sites 
detracts  from  the  time  that  can  be  spent 
to  ensure  compliance  at  non-abandoned 
sites.  Finally,  a  fourth  SRA  maintained 
that  the  States  continue  to  be  best  suited 
and  capable  of  deciding  the  appropriate 
frequency  for  inspection  of  abandoned 
sites  where  all  other  enforcement 
measures  have  failed  to  force 
compliance. 

The  Interstate  Mining  Compact 
Commission  (IMCC),  which  represents 
the  natural  resource  Interests  of  its  17 
member  States,  strongly  supported  the 
rule  agreeing  with  OSM's  analysis  and 
conclusions  in  the  preamble  to  the 
proposed  rule  and  noting  that  the  States 
would  not  support  a  situation  where 


Federal  Register  /  Vol.  59,  No.  227  /  Monday.  November  28,  1994  /  Rules  and  Regulations    60879 


environmentally  sensitive  sites  are  left 
unattended,  unabated,  or  without 
meaningful  foUowup  in  the  way  of 
alternative  enforcement  proceedings 
such  as  those  required  in  the  proposed 
rule. 

The  NCA  and  the  Kentucky  Coal 
Association  fully  supported  the 
proposed  rule,  characterizing  it  as  a 
proper  exercise  of  OSM's  discretion  to 
provide  regulatory  authorities  the 
necessary  flexibility  to  deploy  limited 
resoiu'ces  in  an  efficient  manner.  The 
NCA/AMC  also  supported  the  rule 
pointing  out  that  along  with  the  rules 
practical  benefits,  the  regulatory  history 
of  the  Act  shows  that  there  is  precedent 
for  the  selective  inspection  of  mines  that 
pose  no  threat  to  the  environment  as 
exemplified  by  the  1982  revised  Federal 
rules  that  allowed  a  reduction  in  the 
partial  inspection  frequency  for 
"inactive"  operations. 

The  United  States  Environmental 
Protection  Agency  (EPA)  stated  that  it  is 
not  unreasonable  for  OSM  to  conduct 
complete  inspections  twice  a  year  at  a 
minimum  on  sites  causing  or  likely  to 
cause  water  pollution  or  other  nonpoint 
source  problems.  However,  the  EPA 
recommended  that  the  rule  include 
criteria  upon  which  the  frequency  of 
iiispections  would  be  based,  including 
the  potential  for  the  site  to  become 
further  degraded.  As  discussed  later  in 
this  preamble,  the  final  rule  will 
incorporate  criteria,  including  a 
criterion  similar  to  that  suggested  by 
EPA,  that  must  be  taken  into 
consideration  and  documented  before 
regulatory  authorities  can  reduce 
inspection  frequencies  at  abandoned 
sites. 

One  commenter  said  that  OSM'S 
statement  in  the  preamble  to  the 
proposed  rule  that  reducing  inspections 
at  abandoned  sites  "would  allow  the 
regulatory  authorities  to  redirect  those 
inspection  resources  to  operations 
where  inspection  and  enforcement 
would  achieve  the  intended  results" 
points  to  the  failure  of  regulatory 
authorities  to  achieve  the  intended 
results  in  the  first  place  by  preventing 
non-compliance  through  inspection  and 
enforcement  during  the  mining  and 
reclamation  phases.  The  commenter 
questioned  why  OSM  is  not  concerning 
itself  with  how  to  prevent  abandonment 
rather  than  a  way  to  assist  operators 
through  reduced  inspections.  The 
commenter  added  that  since  existing 
regulations  require  adequate  bond  be  in 
place,  abandonment  becomes  irrelevant 
if  those  regulations  are  properly 
implemented. 

OSM  concurs  with  the  commenter's 
view  that  not  enough  has  been  done  in 
the  past  to  prevent  abandonment  and 


will  place  greater  emphasis  on 
prevention.  Prevention  of 
environmental  problems  and  inadequate 
performance  bonds  often  associated 
with  abandoned  sites  are  priorities  to 
OSM  and  the  agency  will  work  with  the 
States  to  improve  efforts  in  these  key 
areas.  This  rule  promotes  a  policy  of 
prevention  because  it  frees  resources 
that  can  focus  on  existing  or  potential 
problems  at  high  risk  sites  that  would 
result  in  long  term  adverse  effects  or 
reclamation  difficulties  in  the  event  of 
abandonment. 

The  NWF  opposed  the  proposed 
reduction  in  the  minimum  inspection 
frequency  for  abandoned  sites  because  it 
allegedly  fails  to  provide  adequately  for 
the  protection  of  public  health  and 
safety  and  the  enviroiunent  from  the 
adverse  impacts  of  improperly 
conducted  coal  mining  and  operations, 
and  therefore  contravenes  the 
underlying  purpose  of  the  Act.  They 
maintained  that  the  dramatic  reduction 
in  frequency  or  even  elimination  of 
inspections  altogether  at  abandoned 
sites  as  proposed  would  unquestionably 
heighten  the  risk  that  site  conditions 
may  worsen  to  create  an  imminent  harm 
and  trigger  violations  of  on-or-off  site 
performance  standards  in  addition  to 
those  violations  already  cited  by  a 
regulatory  authority.  NWF  stated  that 
abandoned  sites  need  to  be  monitored  to 
avert  deterioration  of  site  conditions 
into  imminent  harms,  to  ensure  no 
uncited  violations  exist,  to  provide  early 
warning  to  the  public  in  the  event  of 
imminent  harm  and  to  determine  or 
prioritize  sites  that  are  eligible  for 
abandoned  mine  lands  funding.  They 
urged  that  OSM  withdraw  this  proposal, 
or  at  a  minimum,  that  a  more  carefully 
designed,  comprehensive  clear  and 
precise  rule,  explained  in  greater  detail, 
be  substituted. 

NWF  asserts  that  the  proposed  rule  is 
deficient  because:  (1)  It  is  excessively 
permissive  in  delegating  decision 
making  to  the  regulatory  authority 
without  a  meaningful  check  based  on 
specified  criteria  or  site  characteristics 
guiding  reductions  in  frequency;  (2) 
there  is  an  absence  of  binding  criteria 
for  "tailoring"  inspection  schedules  for 
sites  requiring  more  than  the  minimum 
one  inspection  per  year,  but  less  than 
currently  required  12  per  year;  and  (3) 
while  OSM  indicates  in  the  preamble 
that  regulatory  authorities  may 
subsequently  readjust  a  reduced 
frequency  as  new  nformation  about  the 
conditions  at  a  site  become  available, 
there  are  no  criteria  for  what  would 
trigger  such  a  readjustment. 

NWF  agrees,  however,  for  some 
abandoned  sites,  rigid  adherence  to  the 
inspection  requirements  under  Section 


517(c)  of  the  Act  may  be  a  poor 
expenditure  of  limited  inspection 
resources  and  to  the  extent  that  the 
change  to  the  definition  of  "abandoned 
site"  enables  regulatory  authorities  to 
make  limited  reductions  in  inspection 
frequencies  without  offending  the 
language  of  Section  517(c).  the  rule  is  a 
sensible  one.  However,  they  state  that 
any  change  to  the  definition  of 
"abandoned  site"  in  order  to  allow 
reductions  in  inspection  frequencies 
must  be  accompanied  by  a 
comprehensive  regulator)-  program  such 
as  that  they  outline  below.  They  assert 
that  failure  of  OSM  to  promulgate 
abandoned  site  inspection  rules  fitting 
this  description  would  offend  the 
purpose  of  the  Act  as  a  whole,  even 
where  the  "covered  by  each  permit" 
definitional  change  of  "abandoned  site" 
has  rendered  Section  517(c)  no  longer  at 
issue. 

NWF  asserts  that,  as  part  of  their 
suggested  program,  any  attempt  to 
reduce  inspection  frequencies  must 
begin  by  creating  a  categorical  exclusion 
for  which  there  can  be  no  reduction 
from  the  existing  requirements  of  12 
inspections  per  year.  This  exclusion 
should  at  a  minimum  include  sites  with 
potentially  unstable  structures,  such  as 
impoundments  or  hollow  or  valley  fills, 
and  sites  with  existing  on-or-off  site 
impacts,  such  as  acid  mine  drainage. 
Moreover.  NWF  urged  that,  where 
abandoned  sites  are  not  categorically 
excluded  from  any  reduction  in 
inspection  frequency,  they  should 
remain  subject  to  an  absolute  minimum 
frequency  of  one  complete  inspection 
per  year  and  not  have  their  inspection 
frequencies  eliminated  altogether  as  the 
rule  would  allow. 

The  comprehensive  detailed 
inspection  program  suggested  by  NWF 
would  also  need  to  include  the 
following:  (1)  Quantitative  inspection 
requirements  like  the  existing  rule 
including  an  absolute  minimum  (e.g. 
one  complete  inspection  per  year);  (2)  a 
standardized  or  regionalized  protocol  so 
that  criteria  are  applied  consistently 
across  different  inspectors  and  different 
regulatory  authority  jurisdictions  or 
regions;  (3)  specific  wTitten  findings  for 
all  relevant  on-and-off  site  perfonnance 
standard  parameters  and  public  health 
and  safety  concerns;  (4)  based  on 
quantitative  inspection  data  charted 
over  time,  a  published  table  for  which 
the  regulatory  authority  could  proceed 
to  tlie  appropriate  coordinates  to 
determine  the  appropriate  inspection 
frequency  and  trigger  any  necessary 
subsequent  adjustments;  and  (5) 
traceable  written  documentation 
relating  to  inspection  frequencies  at 
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abandoned  sites  amenable  to 
administrative  review. 

Finally,  NWF's  suggested 
comprehensive  program  also  would 
include  opportunities  for  structiu^d 
public  participation  in  the  decision 
making  process.  NWF  contends  that 
nSM's  regulation  should  begin  with  a 
rebuttable  presumption  that  inspection 
frequencies  should  not  be  reduced  from 
cvurently  required  levels  unless  that 
presumption  can  be  overcome  by  an 
affirmative  showing  of  reasonableness 
and  general  public  notice,  specific 
personal  notice  to  identifiable  parties 
that  might  be  adversely  affected  by  on- 
or-off  site  impacts,  and  public  comment 
perioas  for  all  proposed  changes  in 
frequency.  Also,  if  the  regulatory 
authority  demonstrates  that  a  reduced 
firequency  is  appropriate.  NWF  asserts 
that  there  should  be  a  general  provision 
granting  reasonable  citizen  access,  when 
requested  in  writing,  to  inspect  any 
areas  of  the  site  that  would  otherwise  be 
inaccessible  except  to  the  regulatory 
authority. 

NWF  charges  that  the  absence  of  any 
discussion  of  why  OSM  has  not 
developed  a  more  comprehensive  and 
structured  abandoned  sites  inspection 
program  is  offensive  to  established 
principles  of  administrative  law.  Citing 
National  Wildlife  Federation  v.  Model. 
839  F.2d  694  (1988),  NWF  points  out 
that  the  court  condemned  precisely  the 
type  of  conclusory  rulemaking  OSM  has 
undertaken  with  its  current  proposal, 
"The  Secretary  *   *   *  if  he  determines 
that  there  is  no  need  to  'llesh  out'  the 
statute,  must  'flesh  out'  his  explanations 
so  that  we  can  review  the  rationality  of 
his  decision."  In  light  of  this  clear 
directive,  NWF  asserts  OSM  must  at  a 
minimum,  repropose  this  rule  and 
explain  to  the  public  why  it  is  declining 
to  establish  a  detailed  regulatory 
program. 

OSM  set  forth  an  adequate 
explanation  of  its  rationale  underlying 
the  proposed  rule  that  has  been  greatly 
supplemented  with  the  preamble 
discussion  and  response  to  comments  in 
this  final  rule.  OSM  appreciates  NWF's 
views  and  has  decided  to  adopt  most  of 
the  elements  of  NWF's  program  in  this 
final  rule.  OSM  will  include  in  the  final 
rule  NWF's  recommendation  for  an 
absolute  minimum  inspedion  frequency 
of  not  less  than  one  complete  inspection 
per  calendar  year,  criteria  for  "tailoring" 
inspection  schedules  for  sites  requiring 
more  than  one  inspection  per  year,  and 
a  requirement  for  specific  and  traceable 
written  findings  by  the  regulatory 
authority  based  on  relevant 
environmental  and  public  health  and 
safety  concerns  and  newspaper 
advertisement  providing  the 


opportunity  for  public  comment  on  any 
proposed  reduction  in  inspections  of 
abandoned  sites.  These  adopted 
provisions  are  discussed  below  and 
under  the  discussion  of  final 
§§840.11(h)(l)/842.11(f)(l).  OSM 
considered,  but  is  not  adopting,  NWF's 
request  for  quantitative  fixed  inspection 
frequencies  in  the  form  of  categorical 
exclusions,  standardized  or  regionalized 
protocols,  published  "matrix"  tables,  or 
public  access  to  abandoned  sites  for 
inspection  purposes  in  light  of  the 
opportunities  already  available  under 
existing  regulations. 

Under  this  final  rule  the 
responsibility  for  selection  of  the 
appropriate  inspection  frequHncy 
necessary  to  comply  with  this  rule  rests 
with  the  expertise  and  judgment  of  each 
regulatory  authority,  guided  by  specific 
written  findings  required  in  the  final 
rule.  With  site-specific  historical 
knowledge  at  hand  and  through  their 
experience  with  local  conditions  and 
informal  consultations  with  affected 
residents,  the  regulatory  authorities  are 
well  qualified  to  identify  sites  with  the 
potential  for  harm  and  to  carefully  tailor 
an  appropriate  inspection  frequency  for 
individual  abandoned  sites,  each  of 
which  is  unique,  both  in  terms  of  its 
physical  environment  and  the  problems 
it  presents.  This  rule  will  maintain  the 
regulatory  authority's  responsibility  for 
administering  its  regulatory  program 
consistent  with  congressional  intent  to 
have  primary  regulatory  authority  rest 
with  the  States. 

OSM  is  not  adopting  categorical 
exclusions  or  other  fixed  inspection 
frequencies  for  abandoned  sites  beyond 
the  minimum  one  per  year  because  to 
do  so  would  merely  substitute  one 
inflexible  frequency  for  another  and 
thus  fail  to  achieve  fully  the  goal  of 
eliminating  counterproductive 
inspections.  An  arbitrary  fixed 
inspection  frequency  cannot  account  for 
the  unique  physical  environment  at 
each  abandoned  site  nor  the  variation  of 
problems  that  each  abandoned  site  may 
pose.  A  fixed  predetermined  frequency 
is  just  as  likely  to  yield  too  many 
inspections,  or  too  few  inspections,  as  it 
Is  to  yield  a  suitable  number. 
Categorical  exclusions  or  inclusions  also 
would  almost  certainly  result  in 
inappropriate  applications  of  the  rule  in 
many  cases.  Further,  the  U.S.  Court  of 
Appeals  explicitly  acknowledged  the 
legal  defensibility  of  OSM's  "flexible" 
implementation  of  statutes  that  allow 
regulatory  authorities  to  consider  the 
myriad  site  specific  situations  that 
cannot  be  fully  anticipated  in  writing  a 
Federal  regulation.  NWF  v.  Hodel,  839 
F.  2d  694.  745  (D.C.  Cir.  1988).  However, 
nothing  in  this  rule  would  preclude 


regulatory  authorities  from  establishing 
for  administrative  convenience 
categories  of  sites  with  similar 
characteristics  and  evaluating  and 
documenting  the  necessary  inspection 
frequency  for  each  category  as  a  whole. 

As  previously  discussed,  the  reason 
inspections  of  abandoned  sites  at  the 
frequency  imposed  under  section  517(c) 
of  the  Act  are  counterproductive  and  a 
waste  of  resources  is  that  enforcement 
actions  at  the  inspector  level  are  no 
longer  effective.  Alternative 
enforcement  that  must  be  initiated 
beyond  the  level  of  inspectors  is 
generally  the  only  viable  means  to 
compel  abatement  of  violations  or 
completion  of  reclamation  at  abandoned 
sites,  even  if  conditions  deteriorate. 
Where  the  regulatory  authority  is  taking 
all  appropriate  enforcement  action 
available  to  it  as  required  under  the 
definition  of  "abandoned  site,"  nothing 
more  can  be  done  through  repeated 
inspections  to  reclaim  a  site  or  abate 
violations  than  is  already  occurring. 
Thus,  while  a  fixed  inspection 
frequency  like  that  for  active  sites  under 
the  existing  rules  might  cause  the 
regulatory  authority  to  be  informed  of  a 
problem  at  an  abandoned  site  more 
quickly,  it  will  not  provide  any  new 
remedy  to  compel  compliance. 
Accordingly,  OSM  believes  that  the 
inspection  frequency  program  under 
this  rule  strikes  a  sound  balance 
t)etween  the  fixed  inspection  frequency 
required  for  active  and  inactive  sites 
and  the  need  to  periodically,  but  not 
less  than  once  per  year,  inspect 
abandoned  sites  to  monitor 
environmental  conditions  or  other 
changes  in  the  status  of  a  site  and  to 
ensure  bond  forfeiture  reclamation 
priorities  are  adjusted  as  necessary. 

Since  OSM  is  accepting  NWF's" 
suggestion  to  set  an  absolute  minimum 
inspection  frequency  of  not  less  than 
one  complete  inspection  per  year, 
§§840.11(h)(l)/842.11{f)(l)willnotbe 
adopted  as  proposed.  Those  proposed 
sections  would  have  enabled  the 
regulatory  authority  to  further  reduce 
the  minimum  inspection  frequency 
required  under  paragraphs  (h) 
introductory  text  and  (f)  introductory 
text,  possibly  to  zero,  if,  based  on  no 
less  than  three  consecutive  complete 
annual  inspections  conducted  during  a 
three-year  period  before  or  after  the 
effective  date  of  this  rule,  the  regulatory 
authority  would  have  found  in  writing 
that  an  abandoned  site  satisfies  two 
criteria.  The  first  criterion  would  have 
been  that  no  conditions  or  structures 
existed  at  the  site  that  could  have 
created  an  imminent  danger  to  the 
health  or  safety  of  the  public  or  an 
imminent  harm  to  the  environment.  The 


second  criterion  would  have  been  that 

the  site  had  become  reasonably  stable 

through  natural  settlement  or 

revegetation  processes. 

Eight  SRAs,  the  NCA/AMC.  the  NCA 
and  the  Kentucky  Coal  Association 
supported  these  proposed  provisions 
without  providing  substantive 
comments.  The  NWF  was  strongly 
opposed.  It  commented  that  under  this 
proposal,  inspections  at  some 
abandoned  sites  could  be  discontinued 
altogether  even  where  serious 
deterioration  of  conditions  occurred 
subsequent  to  the  decision  to  suspend 
inspections  indefinitely.  They  said  that 
no  State  or  Federal  regulatory  authority 
would  have  the  duty  to  revisit  the 
abandoned  site  and  would  have  every 
administrative  and  budgetary  incentive 
not  to. 

OSM  acknowledges  NWF's  concern 
over  the  potential  for  misapplication  of 
these  proposed  sections.  While  some 
abandoned  sites  may  be  so  stable  and  so 
operationally  defunct  as  to  make  further 
inspections  completely  unnecessary, 
OSM  believes  that  deletion  of  these 
provisions  will  act  as  a  safeguard 
against  premature  termination  of 
inspections  at  what  could  be  a  large 
number  of  abandoned  sites  where 
conditions  do  not  justify  ending 
inspections  altogether.  OSM  believes 
that  monitoring  each  abandoned  site  at 
least  once  per  year  to  evaluate  the 
environmental  conditions,  operational 
status,  and  the  bond  forfeiture 
reclamation  priority  is  reasonable  public 
policy  that  would  not  excessively  strain 
the  resources  of  Federal  or  State 
regulatory  authorities,  especially  since 
many  abandoned  sites  are  located  near 
active  and  inactive  sites  requiring 
frequent  inspections.  Moreover,  there 
must  be  some  minimum  in  place  to 
ensure  that  each  abandoned  site 
continues  to  be  inspected  at  a  frequency 
commensurate  with  public  safety  and 
environmental  considerations  present  at 
each  specific  site  as  required  under  the 
final  rule.  Also,  if  there  were  no 
minimum  frequency,  the  regulatory 
authority  might  not  become  aware,  other 
than  from  information  provided  by 
citizens,  that  conditions  had  worsened 
to  the  point  that  a  higher  alternative 
frequency  would  need  to  be  set  in  order 
for  the  frequency  to  be  commensurate 
with  the  deteriorating  conditions. 

Turning  to  NWF's  recommendation 
that  the  rule  contain  enhanced 
opportunities  for  public  participation  in 
the  abandoned  sites  inspection  process, 
OSM  is  including  a  public  notice 
provision  that  provides  the  general 
public  with  the  opportunity  to  submit 
written  comments  to  the  regulatory 
authority  when  concerns  are  raised  as  to 


a  particular  inspection  frequency 
adjustment.  This  enhancement  coupled 
with  opportimities  for  private  citizen 
involvement  in  the  inspection  process 
already  provided  under  other 
regulations  and  discussed  below  will 
provide  ample  public  participation  in 
the  inspection  of  abandoned  sites.  30 
CFR  842.14  provides  that  any  person 
who  is  or  may  be  adversely  affected  by 
a  surface  coal  mining  and  reclamation 
operation  may  notify  the  Director  in 
writing  of  any  alleged  failure  on  the  part 
of  OSM  to  make  adequate  and  complete 
periodic  inspections  and  the  Director 
must  respond  with  a  determination 
including  any  actions  to  be  taken  to 
remedy  any  noncompliance.  When  a 
person  provides  OSM  with  reason  to 
believe  that  there  exists  any  violation  at 
an  abandoned  site,  that  person  may 
request  a  Federal  inspection  and  has  the 
right  to  accompany  the  inspector  during 
the  inspection.  To  the  extent  a  person  is 
not  satisfied  with  a  Federal  inspector's 
decision  not  to  inspect  or  enforce,  the 
person  is  entitled  to  informal  review  of 
that  decision  by  the  Director  of  OSM, 
and  can  subsequently  appeal  to  the 
Office  of  Hearings  and  Appeals  within 
DOI.  Finally,  30  CFR  840.15  provides 
that  each  State  program  shaU  provide 
for  public  participation  in  the 
enforcement  of  the  State  program 
consistent  with  the  Federal  provisions 
cited  above. 

OSM  encourages  States  to  work  with 
potentially  affected  citizens  where  a 
concern  arises  for  a  particular  minesite. 
The  ability  and  willingness  of  State 
regulatory  authorities  to  work  closely 
with  citizens  is  clearly  recognized  in 
OSM's  mission  and  vision  statement 
and  is  a  key  part  of  making  the  Act  work 
successfully.  As  part  of  its  oversight 
duties,  OSM  will  monitor  the 
willingness  of  States  to  be  responsive  to 
the  concerns  of  citizens  and  to  allow 
them  full  access  to  information  needed 
to  evaluate  the  effect  of  mining  on  their 
health,  safety,  general  welfare  and 
property. 

Final  Sections  840.11(h)(l)/842.1 1(f)(1) 

As  discussed  above,  sections 
840.11(h)(l)/842.11(f)(l)  are  not  being 
adopted  as  proposed,  but  instead  are 
being  revised.  Under  the  final  rule, 
before  proceeding  to  reduce  the 
inspection  frequency  at  any  abandoned 
site  as  authorized  under  840.11(h) 
introductory  text/842.1 1(0  introductory 
text,  the  regulatory  authority  must  first 
conduct  a  complete  inspection  of  the 
site.  On  that  basis  and  on  the  basis  of 
comments  received  during  the  public 
notice  period  required  under  this 
paragraph,  the  regulatory  authority  shall 
prepare  and  maintain  for  public  review 


and  Federal  oversight  purposes  a 
WTitten  finding  justifying  the  allemative 
inspection  frequency  selected.  The 
prerequisite  complete  inspection  is  an 
on-site  status  review  of  all  applicable 
performance  standards  conducted  with 
an  eye  towards  the  long  term  effects  of 
reducing  the  inspection  frequency. 
Regulatory  authorities  shall  make  the 
written  finding  immediately  available  to 
OSM  and  the  public  in  the  area  of 
mining  in  accordance  with  30  CFR 
840.14.  Availability  of  records.  To  assist 
the  public  and  OSM  in  reviewing 
WTitten  findings  in  a  meaningful  and 
expeditious  manner,  regulatory 
authorities  are  expected  under  this 
provision  to  maintain  or  be  able  to 
generate  within  a  reasonable  time  a 
current  compilation  or  index  of  all 
abandoned  sites  for  which  an  inspection 
frequency  adjustment  has  been  made 
under  this  rule.  Each  written  finding 
shall  justify  a  reduced  inspection 
frequency  by  affirmatively  addressing  in 
detail  all  of  the  following  criteria. 

(h)(l)(i)/(f)(i)(i) 

As  a  prerequisite  to  any  reduction  in 
inspection  frequency,  the  regulatory 
authority  must  explain  how  the  site 
meets  each  of  the  criteria  under  the 
definition  of  an  abandoned  site  under 
30  CFR  840.11(g)/842.11(e).  Meeting 
these  criteria  demonstrates  that  the 
regulatory  authority  has  taken,  and 
continues  to  be  in  the  process  of  taking, 
all  available  enforcement  within  its 
reach  under  its  regulatory  program  to 
secure  abatement  of  violations  and 
completion  of  reclamation  at  an 
abandoned  site. 

(h)(i)(ii)/(f)(Wi) 

The  regulatory  authority  must 
document  whether  there  exist 
impoundments,  earthen  structures  or 
other  conditions  such  as  acid  mine 
drainage  that  pose,  or  reasonably  may  be 
expected  to  progress  into,  imminent 
dangers  to  the  health  and  safety  of  the 
public  or  significant  environmental 
harms  to  land,  air.  or  water  resources  as 
defined  under  30  CFR  701.5.  Depehding 
on  the  circumstances,  this  criterion 
alone  may  be  sufficient  to  warrant  no 
reduction  in  inspection  frequency  or  at 
least  selection  of  a  frequency  in  the  high 
range.  Even  though  there  may  be  no 
remedy  immediately  available  to  abate 
any  such  dangers  or  harms,  frequent 
monitoring  can  serve  to  give  advance 
warning  to  the  public  or  appropriate 
government  agencies  and  serve  as  a 
basis  to  expedite  reclamation  or 
abatement  of  dangers  or  harms  through 
the  bond  forfeiture  process. 
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mimmmmi} 

The  regulatory  authority  must 
document  the  extent  to  which  existing 
impoundments  or  earthen  structures 
were  constructed  and  certified  in 
accordance  with  prudent  engineering 
practices  and  designs  approved  in  the 
permit.  This  could  be  beneficial  in 
support  of  a  reduced  frequency  since 
structures  such  as  ponds,  head  of 
hollow  and  valley  fills,  coal  waste 
refuse  piles,  backfills  or  impoundments 
pose  less  risk  of  failure  when 
constructed  as  designed  and  certified 
than  structures  that  were  not. 

(h)(Wv)/(f)(Wv) 

This  criterion  addresses  the  degree  to 
which  erosion  and  sediment  conu-ol  are 
present  and  functioning.  Monitoring  for 
damage  caused  by  off-site  sedimentation 
may  need  to  be  more  frequent  where 
there  are  extensive  or  critically  located 
areas  of  loose  soils  that  are  not 
controlled  by  any  or  by  non-functioning 
sediment  controls. 

(h)(l)(vmi)(v) 

Another  factor  to  be  considered  by  the 
regulatory  authority  is  the  proximity  of 
the  abandoned  site  to  urbanized  areas, 
communities,  occupied  dwellings, 
schools,  and  other  public  or  commercial 
buildings  and  facilities.  This  criterion 
vtrill  become  either  more  or  less 
important  depending  on  the  regulatory 
authority's  findings  under  the  other 
criteria. 

(h)(l)(vi)/(f)(l)(vj) 

This  criterion  concerns  the  extent  of 
reclamation  conducted  prior  to 
abandonment  and  the  degree  of  stability 
of  unreclaimed  areas.  Abandoned  sites 
vary  widely  in  this  respect,  ranging  from 
no  reclamation  at  all  to  various 
combinations  of  backfilling,  grading, 
revegetation,  and  bond  release. 

(h)(l)(vii)/(f)(l)(vin 

This  last  criterion  requires  the 
regulatory  authority  to  dociunent  the 
rate  at  which  adverse  environmental  or 
pubhc  health  and  safety  conditions  have 
and  can  be  expected  to  progressively 
deteriorate  based  on  the  record  of 
complete  and  partial  inspection  reports 
during  the  last  two  consecutive  years  of 
inspections  of  the  site.  This  snapshot 
through  time  can  be  useful  in  predicting 
whether  adverse  conditions  can  be 
expected  in  the  future  and  their  rate  of 
acceleration,  which  may  have  an 
important  bearing  on  justifying  any 
reduction  in  inspection  fi^quency. 

Final  Sections  840.11(h)(2)/842.11(f)(2) 

In  response  to  public  comment,  this 
section  is  being  added  to  require  the 


regulatory  authority  to  advertise  each 
proposed  frequency  reduction  in  the 
newspaper  with  the  broadest  circulation 
in  the  locality  of  the  abandoned  site. 
The  public  will  be  provided  a  30  day 
period  In  which  to  submit  written 
comments.  Paragraph  (h)(2)(ii)/(f)(2)(ii) 
specifies  the  nature  of  the  information 
that  at  a  minimum  must  be  contained  in 
the  public  notice.  Nothing  in  this 
section  precludes  the  regulatory 
authority  fit)m  consolidating  more  than 
one  permit  into  the  same  advertisement 
as  long  as  all  the  information  required 
reflects  site-specific  differences  in  the 
permits  included.  It  is  expected  that  the 
regulatory  authority  will  give  careful 
consideration  to  the  comments  it 
receives  and  work  with  the  public  to 
arrive  at  an  inspection  frequency 
acceptable  to  all  parties  with  an  interest. 

m.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

These  final  rules  will  apply  through 
cross-referencing  in  those  States  with 
Federal  programs  and  on  Indian  lands. 
The  programs  with  Federal  programs  are 
CaUfomia,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota.  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905,  910,  912, 
921, 922,  933,  937,  939.  941,  942, and 
947  respectively.  The  Indian  lands 
program  appears  at  30  CFR  part  750. 

Executive  Order  12778  on  Civil  Justice 
Reform 

This  rule  has  been  reviewed  under  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778,  Civil  Justice 
Reform  (56  FR  55195).  In  general,  the 
requirements  of  Section  2(b)(2)  of 
Executive  Order  12778  are  covered  by 
the  preamble  discussion  of  this  rule. 
Additional  remarks  follow  concerning 
individual  elements  of  the  Executive 
Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

The  rule  would  not  preempt  State  law 
or  regulation.  States  would  not  be 
required  to  adopt  similar  provisions  and 
could  continue  to  inspect  abandoned 
sites  at  the  current  fitiquency  required 
by  existing  regulations  if  they  so  choose. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified? 

The  proposed  rule  modifies  the 
implementation  of  the  Act  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 


rule  specifies  the  only  Federal 
regulatory  provisions  that  are  affected 
by  this  proposed  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  the  Act. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

The  inspection  reduction  provisions 
of  this  rule  may  be  applied  to  any 
surface  coal  mining  and  reclamation 
operation  conducted  after  the  effective 
date  of  the  Act. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suite  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  the  A^,  30 
U.S.C.  1276(a).  Prior  to  any  judicial 
challenge  to  the  application  of  the  rule, 
however,  administrative  procedures 
must  be  exhausted.  In  situations 
involving  OSM  application  of  the  rule, 
applicable  administrative  procedures 
may  be  found  at  43  CFR  part  4. 
Applicable  administrative  procedures 
may  be  found  at  43  CFR  part  4. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

Federal  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1029- 
0051. 

Executive  Order  12866 

This  rule  has  been  reviewed  under  the 
Executive  Order  12866. 
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Regulatory  Flexibility  Act 

The  DOI  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  rule  does  not 
distinguish  between  small  and  large 
entities.  This  determination  is  based  on 
the  findings  that  the  regulatory  changes 
contained  in  this  rule  would  s^rve  to 
reduce  the  costs  incurred  by  OSM  and 
State  regulatory  authorities  in  making 
routine  inspections  of  abandoned  sites. 
Therefore,  the  rule  will  not  add  to  the 
cost  of  operating  a  mine  under  an 
approved  regulatory  program. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA)  of  the  rule  and  has 
made  a  finding  that  it  would  not 
significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4332(2)(C).  A  finding  of  no  significant 
impact  (FONSI)  has  been  approved  in 
accordance  with  OSM  procedures  under 
NEPA.  The  EA  is  on  file  in  the  OSM 
Administrative  Record  at  the  address 
previously  specified  (see  ADDRESSES). 

Author 

The  author  of  this  rule  is  Daniel 
Stocker,  Chief,  Branch  Of  Inspection  and 
Enforcement  with  assistance  from 
Frederick  W.  Fox.  The  author  may  be 
reached  at  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW.,  Washington 
DC  20240:  Telephone  202-208-2550. 
List  of  Subjects 
30  CFR  Part  840 

Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

30  CFR  Part  842 

Law  enforcement.  Surface  mining. 
Underground  mining. 

Dated:  October  14, 1994. 
Bob  Armstrong, 

Assitant  Secretary  for  Land  and  Minerals 
Management. 

Accordingly,  30  CFR  Parts  840  and 
842  are  amended  as  set  forth  below: 

PART  840-81  ATE  REGULATORY 
AUTHORITY— INSPECTION  AND 
ENFORCEMENT 

1.  The  authority  citation  for  Part  840 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-«7,  30  U.S.C.  1201 
et  seq..  and  Pub.  L  100-34.  unless  otherwise 
noted. 

2.  Section  840.10  is  revised  to  read  as 
follows: 


§840.10    Information  collection. 

(a)  The  collections  of  information 
contained  in  part  840  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1029- 
0051.  The  information  is  being  collected 
by  States  for  use  in  assessing  penalties 
as  evidence  in  enforcement  cases  and  as 
an  inspection  management  record.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit  in  accordance  with  30 
U.S.C.  1201  et  seq. 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  3.7 
hours  per  response,  including  the  time 
for  the  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  informaticjn.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer.  1951 
Constitution  Ave.  NW.  Room  640.  NC, 
Washington  DC  20240;  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1029-0051, 
Washington.  DC  20503. 

3.  Section  840.11  is  amended  by 
revising  paragraphs  (g)(4)  and  (h)  to  read 
as  follows: 

§  640.1 1    Inspection  by  State  Regulatory 
Authority. 

***** 

(9)   •    *    • 

(4)  Where  the  site  is,  or  was, 
permitted  and  bonded: 

(i)  The  permit  has  either  expired  or 
been  revoked;  and 

(ii)  The  regulatory  authority  has 
initiated  and  is  diligently  pursuing 
forfeiture  of,  or  has  forfeited,  any 
available  performance  bond. 

(h)  In  lieu  of  the  inspection  frequency 
established  in  paragraphs  (a)  and  (b)  of 
this  section,  the  regulatory  authority 
shall  inspect  each  abandoned  site  on  a 
set  frequency  commensurate  with  the 
public  health  and  safety  and 
environmental  considerations  present  at 
each  specific  site,  but  in  no  case  shall 
the  inspection  frequency  be  set  at  less 
than  one  complete  inspection  per 
calendar  year. 

(1)  In  selecting  an  alternate  inspection 
frequency  authorized  under  the 
paragraph  above,  the  regulatory 
authority  shall  first  conduct  a  complete 
inspection  of  the  abandoned  site  and 
provide  public  notice  under  paragraph 
(h)(2)  of  this  section.  Following  the 
insp>ection  and  public  notice,  Uie 
regulatory  authority  shall  prepare  and 
maintain  for  public  review  a  written 
finding  justifying  the  alternative 


inspection  frequency  selected.  This 
written  finding  shall  justify  the  new 
inspection  frequency  by  affirmatively 
addressing  in  detail  all  of  the  following 
criteria: 

(i)  How  the  site  meets  each  of  the 
criteria  under  the  definition  of  an 
abandoned  site  under  paragraph  (g)  of 
this  section  and  thereby  qualifies  for  a 
reduction  in  inspection  frequency; 

(ii)  Whether,  and  to  what  extent,  there 
exist  on  the  site  impoundments,  earthen 
structures  or  other  conditions  that  pose, 
or  may  reasonably  be  expected  to  ripen 
into,  imminent  dangers  to  the  health  or 
safety  of  the  public  or  significant 
environmental  harms  to  land,  air,  or 
water  resources; 

(iii)  The  extent  to  which  existing 
impoundments  or  earthen  structures 
were  constructed  and  certified  in 
accordance  with  prudent  engineering 
designs  approved  in  the  permit; 

(iv)  The  degree  to  which  erosion  and 
sediment  control  is  present  and 
functioning; 

(v)  The  extent  to  which  the  site  is 
located  near  or  above  urbanized  areas, 
communities,  occupied  dwellings, 
schools  and  other  public  or  commercial 
buildings  and  facilities; 

(vi)  The  extent  of  reclamation 
completed  prior  to  abandonment  and 
the  degree  of  stability  of  unreclaimed 
areas,  taking  into  consideration  the 
physical  characteristics  of  the  land 
mined  and  the  extent  of  settlement  or 
revegetation  that  has  occurred  naturally 
with  them;  arid 

(vii)  Based  on  a  review  of  the 
complete  and  partial  inspection  report 
record  for  the  site  during  at  least  the  last 
two  consecutive  years,  the  rate  at  which 
adverse  environmental  or  public  health 
and  safety  conditions  have  and  can  be 
expected  to  progressively  deteriorate. 

(2)  The  public  notice  and  opportunity 
to  comment  required  under  paragraph 
(h)(1)  of  this  section  shall  be  provided 
as  follows: 

(i)  The  regulatory  authority  shall 
place  a  notice  in  the  newspaper  with  the 
broadest  circulation  in  the  locality  of 
the  abandoned  site  providing  the  public 
with  a  30-day  period  in  which  to  submit 
written  comments. 

(ii)  The  public  notice  shall  contain  the 
permittee's  name,  the  permit  number, 
the  precise  location  of  the  land  affected, 
the  inspection  frequency  proposed,  the 
general  reasons  for  reducing  the 
inspection  frequency,  the  bond  status  of 
the  permit,  the  telephone  number  and 
address  of  the  regulatory  authority 
where  written  comments  on  the  reduced 
inspection  frequency  may  be  submitted, 
and  the  closing  date  of  the  comment 
period.  1 
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PART  842— FEDERAL  INSPECTIONS 
AND  IMONITORING 

4.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  30  U.S.C  1201 
et  seq.,  and  Pub.  L.  100-34,  unless  otherwise 
noted. 

5.  Section  842.11  is  amended  by 
revising  paragraphs  (e)(4)  and  (f)  to  read 
as  follows: 

§842.11    Federal  inspections  and 
nioniloring. 

•        •        •        *        • 

(e)  •  *  * 

(4)  Where  the  site  is,  or  was, 
permitted  or  bonded: 

(i)  The  permit  has  either  expired  or 
been  revoked; and 

(ii)  The  Office  has  initiated  and  is 
diligently  pursuing  forfeiture  of,  or  has 
forfeited,  any  available  performance 
bond. 

(0  In  lieu  of  the  inspection  frequency 
established  in  paragraph  (c)  of  this 
section,  the  office  shall  inspect  each 
abandoned  site  on  a  set  frequency 
commensurate  with  the  public  health 
and  safety  and  environmental 
considerations  present  at  each  specific 
site,  but  in  no  case  shall  the  inspection 
frequency  be  set  at  less  than  one 
complete  inspection  per  calendar-year. 

(1)  In  selecting  an  alternate  inspection 
fiequency  authorized  under  the 
paragraph  above,  the  office  shall  first 
conduct  a  complete  inspection  of  the 
abandoned  site  and  provide  public 


notice  under  paragraph  (f)(2)  of  this 
section.  Following  the  inspection  and 
public  notice,  the  office  shall  prepare 
and  maintain  for  public  review  a  written 
finding  justifying  the  alternative 
inspection  fi^uency  selected.  This 
written  finding  shall  justify  the  new 
inspection  frequency  by  affirmatively 
addressing  in  detail  all  of  the  following 
criteria: 

(i)  How  the  site  meets  each  of  the 
criteria  under  the  definition  of  an 
abandoned  site  under  paragraph  (e)  of 
this  section  and  thereby  qualifies  for  a 
reduction  inspection  frequency; 

(ii)  Whether,  and  to  what  extent,  there 
exist  on  the  site  impoundments,  earihen 
structures  or  other  conditions  that  pose, 
or  may  reasonably  be  expected  to  ripen 
into,  inmiinent  dangers  to  the  health  or 
safety  of  the  public  or  significant 
environmental  harms  to  land,  air  or 
water  resources; 

(iii)  The  extent  to  which  existing 
impoundments  or  earthen  structures 
were  constructed  and  certified  in 
accordance  with  prudent  engineering 
designs  approved  in  the  permit; 

(iv)  The  degree  to  which  erosion  and 
sediment  control  is  present  and 
functioning; 

(v)  The  extent  to  which  the  site  is 
located  near  or  above  urbanized  areas, 
communities,  occupied  dwellings, 
schools  and  other  public  or  commercial 
buildings  and  facilities; 

(vi)  The  extent  of  reclamation 
completed  prior  to  abandoiunent  and 


the  degree  of  stability  of  unreclaimed 
areas,  taking  into  consideration  the 
physical  characteristics  of  the  land 
mined  and  the  extent  of  settlement  or 
revegetation  that  has  occurred  naturally 
with  time;  and 

(vii)  Based  on  a  review  of  the 
complete  and  partial  inspection  report 
record  for  the  site  during  at  least  the  last 
two  consecutive  years,  the  rate  at  which 
adverse  environmental  or  public  health 
and  safety  conditions  have  and  can  be 
expected  to  progressively  deteriorate. 

(2)  The  public  notice  and  opportunity 
to  comment  required  under  paragraph 
(f)(1)  of  this  section  shall  be  provided  as 
follows: 

(i)  The  office  shall  place  a  notice  in 
the  newspaper  with  the  broadest 
circulation  in  the  locality  of  the 
abandoned  site  providing  the  public 
with  a  30-day  period  in  which  to  submit 
written  comments. 

(ii)  The  public  notice  shall  contain  the 
permittee's  name,  the  permit  number, 
the  precise  location  of  the  land  affected, 
the  inspection  fi'equency  proposed,  the 
general  reasons  for  reducing  the 
inspection  frequency,  the  bond  status  of 
the  permit,  the  telephone  number  and 
address  of  the  office  where  written 
comments  on  the  reduced  inspection 
frequency  may  be  submitted,  and  the 
closing  date  of  the  comment  period. 

[FR  Doc.  94-29243  Filed  11-25-94;  8:45  am) 
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Machine  readable  documents          ^  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-6227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-6230 

Presidential  Documents 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-6230 

Ths  United  States  Government  Manual 

General  information  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-6229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  ser\'ice  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEIMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W..  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  NOVEMBER 


54513-54786 1 

54787-5501 8 2 

55019-55198 3 

55199-55328 4 

55329-55570 7 

55571-55806 8 

55807-55984 9 

55985-56372 ; 10 

56373-58758 14 


58759-59098 15 

59099-59356 16 

59357-59638 17 

59639-59886 18 

59887-60060 _ ...21 

60061-60292 22 

60293-60550 .23 

60551-60694 .25 

60695-60884 28 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 

f 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 

3  CFR 

Prodatnatlons: 

6752 54513 

6753 55329 

6754 55805 

6755 55981 

6756 55983 

6757 59885 

March  21.  1917 

(Revoked  in  part  by 

PLO  7098) 55371 

Executive  Orders: 
12170  (Continued  by 

Notice  of  Octot>er 

31) 54785 

12473 (See  EO 

12936) 59075 

12484  (See  EO 

12936) 59075 

12550  (See  EO 

12936) 59075 

12586  (See  EO 

12936) 59075 

12708 (See  EO 

12936) 59075 

12710  (See  Treasury 

Department  final  rule 

of  October  11) 55209 

12735  (Revoked  by 

EO  12938) 59099 

12767  (See  EO 

12936) 59075 

12888  (See  EO 

12936) 59075 

12930  (Revoked  by 

EO  12938) 59099 

12933 54949 

12936 59075 

12937 59097 

12938 59099 

Administrative  Orders: 
Memofandums: 

October  27.  1994 •....54515 

No.  95-5  of 

Novemt)er  15, 

1994 60695 

Notices: 

October  12,  1994 54785 

Presidential  Determinations: 
No.  95-2  of  November 

1,  1994 55979 

No.  95-3  of  November 

1.  1994 56373 

4  CFR 

28 59103 

29 59103 

5  CFR 

532 54787.60293 

576 55807 


890 

60294 

1600 

1605 

55331 

55331 

1630 

55331 

1631 

55331 

1632 

55331 

1650 

55331 

Proposed  Rules 

211 

55212 

230 

55212 

300 

55212 

301 

55212 

307 

55212 

310 

55212 

316 

55212 

330 

55212 

333 

55212 

339 

55212 

340 

. 55212 

351 

55212 

353 

55212 

831 

55211 

842 

55211 

930 

55212 

7  CFR 

Oh.  II 

60061 

Ch.  VII 

60297 

271 

60061 

278 „.. 

60061 

301 

457 

..56375.  60697 
60062 

703 

60297 

718 

„ 59280 

790 

59280 

791 

59280 

905 55332 

906 

927 

55571.56376 
..56381.60063 
55333 

928 

55334 

929 

55336 

931 

55337 

932 

934 

.55338.  55985 
55338 

944 55571 

948 

55985.  56376 
58759 

955 

55019 

966 

55020 

979 

58760 

997 

55808 

1097 

60064 

1205 

59109 

1413 

1414 

.59280,  59639 
59280 

1415 

59280 

1416 

59280 

1902 

54787 

1941 

54787 

1942 

54787 

1943 

54787 

1944 

54787 

1945 

54787 

ii 
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1951 54789 

PropoMd  Rules: 

68 55067 

70 56573 

272 60079 

273 60087 

274 60079 

277 60079 

300 „...56412 

319 56412.59070 

929 .56007 

956 56254 

1005 60571,  60572,  60574 

1007 60572 

1011 55377,  60572,  60574 

1030- 54952 

1082- 60673 

1046- 60572.  60574 

1066 54952 

1068 54952 

1076 54952 

1079..- .54952,  60335 

1 1 31 , 5641 4 

1413 55378 

8CFR 

100.... 60065 

103 60065 

214 55910 

9CFR 

77 60551 

94 55021 

145 59640 

147.... 59640 

10CFR 

2 60551 .  60697 

Proposad  RuiM: 

Ch.  II 56421 

Ch.  Ill 56421 

Ch.  X 56421 

20 55224 

35 55068 

50 54843 

55 54843 

73 54843 

430 56423.  60336 

12CFR 

3 60552 

5 54789 

8 59640 

16 54789 

201 60700 

204 60701 

208 55987 

21 1 :. 55026 

225 54801,  54805 

262 54805 

346 60703 

550 60300 

552 60300 

562 60300 

563 60300 

571 60300 

701 ...5451 7 

704 59357 

707 59887 

1640 60304 

Proposed  Rules: 

263 60094 

900 , 55379 

13CFR 

109 60305 


Proposed  Rules: 

130 60723 

14CFR 

25 59115,  59116,  60307 

39 54517,  55199,  55203, 

55341,  55988,  55990,  55992, 
55993,  55995,  56114,  56383, 
58761,  58765,  58766,  58768, 
59122.  59124.  59362,  59912, 
59914,  59916.  60707 

61 56385 

67 60051 

71 55029,  55810.  59642. 

60309 

73 55030,  55995,  55996, 

59134,60310 

91 60310 

93 58770 

97 55205,  55206,  59643, 

59645 

121 55208,59918 

125 55208 

135 55208 

Proposed  Rules: 

23 55225 

35 55070 

39 54535,  54847,  54849, 

55380,  55382,  55383,  55595, 
56008,  5601 1 ,  56433,  56435, 
56436,  56438,  59178,  59179. 
59391.  59971.  60095,  60097, 
60337 

71 59181,  59664,  59665. 

60098,  60244 
73 60339 

15CFR 

770...- 59136 

772 59135 

773 59135 

774 59135 

776 59135 

Proposed  Rules: 

291 56439 

16CFR 

410 54809 

1500 56387 

Proposed  Rules: 

309 59666 

1700 56445 

17CFR 

200 59137 

240 54812,  55006,  55342, 

591 37.'' 59590,  59612.  60555 

249 55342 

250 55573 

405 55910 

Proposed  Rules: 

228 55385 

229 55385 

230 55385 

239 55385 

240 55014,  55385 

274 55385 

404 58792 

405 58792 

18CFR 

Ch.  1 56421 

2 56031 

11 - :....54815 

342 59137 


346 59137 

347...: 59137 

348 59148 

Proposed  Rules: 

Ch.  1 54851 

284 ....60340 

385 59715 

19  CFR 

12 54817 

133 55996 

171 55997 

175 58771 

Proposed  Rules: 

10 „ 54537 

123 56014 

148 56014 


20  CFR 

416 

Proposed  Rules: 
638 


.59362 
.54539 


21  CFR 

175 58775 

314 60051 

331 60555 

358 60315 

510 59394 

520 55999,  56388.  58775. 

59364 

522 54517,55999 

529 60076 

558 54518.59364 

900 60051 

Proposed  Rules: 

20 60734 

54 55071 

101 56573 

170 56573 

182 55072 

31 0 56573,  60734 

312 -55071.60734 

314 55071 .  60734 

320 55071 

330 55071 

333 58799 

369 58799 

600 56448,60734 

601 55071 .  56448 

606 56448 

607 „„ 56448 

610 56448 

640 56448 

660 „ - 56448 

807 55071 

812 55071 

814 55071 

860 55071 

1309 54949 

1313 54949 


22  CFR 

40 


.55045 


23  CFR 

Proposed  Rules: 

627 


..59182 


24  CFR 

17 59646 

203 59647 

880 -„ 59648 

881 59648 

883 -. 59648 


905 _ 56354 

906 56354 

Proposed  Rules: 

38 54984 

100 56449 

26  CFR 

1 58800.  60556 

Proposed  Rules: 

1 55225,59973 

31 60099 

27  CFR 

Proposed  Rules: 

9 55226 

28  CFR 

0 60557 

551 60284 

Proposed  Rules: 

524 54782 

29  CFR 

1601 54818 

1910 55208 

2619 58775 

2676 58775 

Proposed  Rules: 

1910 58884,60735 

1915 58884 

1926 54540,  58884 

30  CFR 

840 60876 

842.... „ 60876 

870 60317 

904 59365 

913 59918 

920 56389,  56390 

935 58778 

Proposed  Rules: 

Ch.  II 55597 

42 54855,60101 

48 54855,60101 

70 54855.60101 

71 54855.  60101 

75 54855,60101 

77 54855,60101 

90 54855,60101 

913 55597 

915 60341 

917 56449 

918 60342 

920 56451 

931 58801 

938 — 58802 

946 59187 

31  CFR 

306 59036 

357 59036 

500 60558 

565 55209 

Proposed  Rules: 

210 60576 

247 60739 

32  CFR 

553 _ _ 60559 

701 55348 

706 59161.  59162.  59163 

33  CFR 

100 55583.  56393 


Federal  Register  /  Vol.  59.  No.  227  /  Monday.  November  28.  1994  /  Reader  Aids 


iii 


117 54518 

165  - 55583,  56393,  56395, 

56396 

168 „ _..- 54519 

Proposed  Rules: 

100 59732 

110 55598 

117 „ -..55599,  55601 

165 55602.55603 

181 55823 

34  0FR 

75 59578 

76 — 59578 

682 60688 

690 54718 

691 54718 

36  CFR 

7 „ 58781 

701 55811 

Proposed  Rules: 

13 - 58804 


37  CFR 

201 

Proposed  Rules: 
1....„ - 


.58787 
.56015 


38  CFR 

3 60560 

8 -.60076 

8a 59921 

Proposed  Rules: 

3 60576 

40  CFR 

9 59650.  59921,  60560 

52 545^1.  54523.  55045. 

55053,  55059,  55368.  55584. 

56585.  55586,  59650.  59653. 
60318,60709 

63 ™ .59921 

70 -55813.  59656,  60561 

71 59921 

72 ^ -.60218.  60234 

80 -. 60715 

82 55912.59369 

180 55589.  59164,  59165 

188 59165 

258 _ 58789 

271 55368.  56000,  56397. 

56407.  56673.  60686 

272- 56114 

300 __ 56409 

712 60716 

716 - 60716 

799 .....59660 

Proposed  Rules: 

Ch.  I — 59188 

2 - 60446 

50 58958 

51 60740 

52  - .54540,  54544,  54866. 

56072,  55400.  55824.  56019, 

50189,  59734.  59739.  60577. 
60740,  60750 

53 - 58958 

57 - 60446 

60 60585,  60751 

63.- - 54869.  60101 

70  - 54869.  59974.  60104 

72 60216 

80 - - 54678 

81 55053.  55059,  60577 


82 - 56276 

85 60446 

86 w —60446 

89 55930 

91 55930 

122 60446 

123 60446 

145 60446 

152 -...60519 

170 59192 

174 - 60519 

180 54818.  54821,  54822. 

54824,  54825,  54827,  54869, 

54871 .  54872.  55605,  56027. 

56452.  56454.  60535.  60542. 

60545 

185 „ 56454 

186 54829.56454 

233 60446 

260 60446 

264-. 55778 

265 55778 

270 55778,  60446 

271 55322.  55778.  60446 

281 60446 

300 54830.  55606 

350 - 60446 

403 60446 

704 - 60446 

707 -™__.™„-„-.. 60446 

71 0 60446 

712 60446 

716 .- 60446 

717 60446 

720 ......60446 

721 54874,  59974 

723 -. 60446 

745 — - 54984 

750 „ 60446 

763 „ 54746 

790 60446 

41  CFR 

51-2 „. 59338 

51-3 59338 

51-4 59338 

51-6 59338 

51-6 — - 59338 

51-8 : 59338 

51-9 59338 

101-6 -..54524 

101-45 60561 


43  CFR 


42  CFR 


52e 

59a 

401. 

431 

...59371 
..59167 

...56116 
...59933 
._56116 

4.^«;       

.561 16  5937? 

436  

..59372 

440 

441 



..56116 
..56116 

442 

..56116 

447 

483...-.  _  .  _ 
488...    .—     



..56116 
-.56116 
..56116 

489 , 

498 

Pn>pos8s  Rutes: 
60 

"*"■"•*'" 

..56116 
..56116 

..59193 

431 - 

440 

441 

447 

483 _..- 



..60109 
-.59624 
-.59624 
-59624 
-.59624 

PutoMc  Laryj  Orders: 

7098 

7099 

7100 

7101. 


.56573 


55371 

,. 55371 

55820 

— 55821 

7 1 02 56409 

7103 56410 

Proposed  Rules: 

1 1 - 54877 

39 59975 

43 58808. 

44  CFR 

64 59943 

65 56003,60719 

67 55060.  55590,  60721 

Proposed  Rules: 

61 58808 

67 55607.60752 

337 60760 

45  CFR 

233 59372 

1180 -..- 55592 

Proposed  Rules: 

205 - 60T09 

1321 59056 

1327 59056 

46  CFR 

502 59168 

503 . 59168 

510 59168 

514 - 59168 

540 — 59168 

583 -. 59168 

Proposed  Rules: 

28 60110 

30 - 58810 

32 5881 0 

1 71 55232 

197 „ 56456 

345 „ 59742 

346 59742 

514 55826 

540 -...54878 

552 _ - 55232 

580 — — 55826 

581 55826 

47  CFR 

1 59502.  59945 

2 - 55372.60562 

15 55372 

20 59945 

22 „ 59502,  59945 

24 55209.  55372,  59945 

73 54532.  54533,  55374. 

55375.  55593.  55594,  56410, 
56411.60077 

90 59945 

97.- - 54831 

Proposed  Rules: 

2 59393 

68 54878.  60343 

73 54545.  55402.  56029. 

59200.  59394.  59744.  601 1 1 

90 — 601 1 1 

97 - 55828 


1871. 
9903. 
9905. 


.59378 
...55746 
.55746 


Proposed  Rules: 
22 

42-.....I~""Z"." 


60686 

- 60686 

60666 


48  CFR 

Ch.  9 

8 


.56421 
...60319 


49  CFR 

Ch.  Ill 60319 

1 71 5516^ 

1 73 55162 

1 78 551 62 

180 - - 55162 

219 60562 

382 — 60319 

390 60319 

391.™ 59386.60319 

392 „ 60319 

395 - 60319 

396 „ - 60319 

571- -. 54835 

821 —.59042,  59050 

826 59050 

1039 59663 

Proposed  Rules: 

225— 59744 

571 54881.  55073,  59975, 

60596 
580 55404 

50  CFR 

17 54840.  56330.  56333. 

59173.  60252.  60266.  60324, 

60565 

20.- 55531.  59967,  60060 

32 55182,  55190,  55194 

285. — 55821 

625 55821.  60568 

630.- 55060 

638 ; - 54841 

650 -.59967 

672 55066,  69969 

675 54842.  55822.  591 77. 

60569 

678 55066 

681 56004 

685 58789 

Proposed  Rules: 

13 58811 

14-..- 58811 

17 56457.  58982,  59200. 

60119,60598 

20 60550 

23 55235,  5561 7 

32 55074 

227 -.59981 

641 56029.  60124 

654 55405 

672 54883 

675 54883.  55076 

677 59983 


LIST  OF  PUBUC  LAWS 

Note:  No  publK  bills  whch 
have  becorne  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
m  today's  List  of  Public 
Laws. 

Last  List  November  15,  1994 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

putiiished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt»ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  lor  sale  at  the  GovemnDent  Printing 

Office. 

A  ctiecklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscriptton  to  all  revised  volumes  is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  ttie  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  nxxiey  order,  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TltJe  Stock  Numt>ef  Price       Revisk>n  Date 

1,  2  (2  Resewed) (869-022-00001-2) $5.00        Jon.  1,  1994 

3  (1993  Comp«otion 
and  Ports  100  and 
101) (869-022-00002-1) .. 


4 „.  (869-022-00003-9) 

5  Parts: 

1-699  „ _ (869-022-00004-7) 

700-1199 (869-022-00005-5) 

1200-End,  6  (6 
Reserved) (869-022-00006-3) , 


33.00 
5.50 

22.00 
19.00 


'Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 


23.00       Jon.  1,  1994 


7  Parts: 

0-26 (869-022-00007-1) 21.00 

27^  (869-022-00008-0) 14.00 

46-51  .._ (869-022-00009-8) 20.00 

52  (869-022-00010-1) 30.00 

53-209 (869-022-0001 1-0) 23.00 

210-299 (869-022-00012-8) 32.00 

300-399 (869-022-00013-6) 16.00 

400-699 (869-022-00014-4) 18.00 

700-899 —  (869-022-00015-2) 22.00 

900-999 (869-022-00016-1) 34.00 

1000-1059  (869-022-00017-9) 23.00 

1060-1 1 19  (869-022-00018-7) 15.00 

1 120-1 199  _.  (869-022-00019-5 12.00 

1200-1499 (869-022-00020-9) 30.00 

1500-1899  „.  (869-022-00021-7) 30.00 

1900-1939  (869-022-00022-5) 15.00 

1940-1949  (869-022-00023-3) 30.00 

1950-1999  „ (869-022-00024-1) 35.00 

200(Knd (869-022-00025-0) 14.00 


Jon.  1,  1994 
Jan.  1,  1994 
*Joa  1,  1993 
Jon.  1,  1994 
Joa  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 


•  - (869-022-00026-8) 22.00        Jon.  1,  1994 

9  Parts: 

1-199  (869-022-00027-6) .. 

200-End  (869-022-00028-4) .. 


29.00 
23.00 


10  Parts: 

0-50  „ (869-022-00029-2) 29.00 

51-199 _„ (869-O22-0003(W) 22.00 

200-399 (869-022-00031-4) 15.00 

400-499 „ (869-022-00032-2) 21.00 

500-€nd  _.  (869-022-00033-1) 37.00 

11  - (869-022-00034-9) ., 

12  Parts: 

»-»99  (869-022-00035-7)  .. 

200-219 (869-022-00036-5) .. 

220-299 (869-022-00037-3) .. 

300-499 (869-022-00a»-1) .. 

500-599 „....  (869-022-00039-0) .. 

MO-€nd  (869-022-00040-3) .. 

13 (869-022-00041-1) .. 


Jon,  1.  1994 
Jon.  1,  1994 

Jon.  1,  1994 

Jon.  1,  1994 

*Jon.  1,  1993 

Jon.  1,  1994 

Jon.  1,  1994 

14.00   Jon.  1,  1994 


12.00 
16.00 
28.00 
22.00 
20.00 
32.00 

30.00 


Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 


Title 

14  Parts: 

1-59 

60-139  

140-199  ... 
200-1199. 
1200-€nd. 


Stock  Number 


Price       Revlsk>n  Date 


(869-022-00042-0) 32.00 

(869-022-00043-8) 26.00 

(869-022-00044-6) 13.00 

(869-022-00045-4) 23.00 

(869-022-00046-2) 16.00 


15  Parts: 

0-299  (869-022-00047-1) 

300-799  ._ „ (869-022-00048-9) 

800-£nd  (869-022-00049^7) 


15.00 
26.00 
23.00 


16  Parts: 

0-149  „ (869-022-00050-1) 6.50 

150-999 (869-022-00051-9) 18.00 

lOOO-End (869-022-00052-7) 25.00 

17  Parts: 

l-l"??  (869-022-00054-3)  .. 

200-239 (869-022-00055-1) .. 

240-£nd  „ (869-022-00056-0) .. 


20.00 
23.00 
30.00 

18  Parts: 

1-149  „ (869-022-00057-8) 1600 

150-279 ,.. (869-O22-00058-6) 19.00 

280-399  „ (869-022-00059^) ._...  13.00 

400-£nd  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (869-022-00061-6)  .. 

200-£nd  (869-022-00062-4) .. 

20  Parts: 

1-399  (869-022-00063-2) .. 

400-499 (869-022-00064-1) .. 

500-£nd  (869-022-00065-9)  .. 


39.00 
12.00 

20.00 
34.00 
31.00 

21  Parts: 

'-99 _ (869-022-00066-7) 16.00 

100-169 „. (869-O22-00067-5) 21.00 

170-199 „ (869-022-00068-3) 21.00 

200-299 (869-022-0006^1) 7.00 

300-499  .„ (869-022-00070-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 8.50 

800-1299 (869-022-00073-O) 22.00 

1300-€nd „ (869-022-00074-8)  .._..  13.00 

22  Parts: 

1-299  „. 

300-€nd  


—  (869-022-00075-6) 32.00 

(869-022-00076-4) 23.00 

21.00 


23  (869-O22-00077-2) 

24  Parts: 

0-199  (869-022-00078-1) 

200^99 (869-022-00079^ 

500-699 „ (869-022-00080-2) 

700-1699 (869-022-00081-1) 

ITOtHnd (869-022-00082-9) 

25  „ 


36.00 
38.00 
20.00 
39.00 
17.00 


26  Parts: 

§§1.0-1-1.60 (869-022-00084-5) 

§§  1.61-1.169 (869-022-00085-3) 


20.00 
33.00 


§§  1.170-1.300 (869-022-00086-1) 24.00 

§§  1  301-1400 (869-O22-00087-O) 17.00 

§§1401-1440 (869-022-00088-8) 30.00 

§§1441-1.500  (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-022-0009(W)) 21.00 

§§  1.641-1.850 (869^)22-00091-8) 24.00 

§§  1.851-1.907 _  (869-022-00092-6) 26.00 

§§1.908-1.1000 (869-022-00093-4) 27.00 

§§  1.1001-1.1400  (869-022-00094-2) 24.00 

§§  1.1401-£nd  (869-022-00095-1) 32.00 

2-29  (869-022-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49 (869-022-0009*-4)  ...„.  14.00 

50-299 (869-022-00099-3) 14.00 

300-499 (869-022-00100-1) 24.00 

500-599 (869-022-00101-^  6.00 


Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.- 1994 

Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  I,  1994 
Apr.  1.  1994 
Apr.  1,  1994 


(869-022^)0083-7)  ...„.  32.00   Apr.  1,  1994 


Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
*Apr.  1,  1990 


Title 

600-€nd  .. 

27  Parts: 

1-199  

200-End  .. 


Stock  Number 


Price 


-...  (869-022-00102-7) 8.00 


.  (869-022-0010>6) 36.00 

.  (869-022-00104-3)  ....-     13.00 


28  Parts: 

1-42  > (869-022-00105-1) 

43-end (869-022-00106-0) 


27X)0 
21.00 


29  Parts: 

0-99  _ (869-022-00107-8) 21.00 

100-499 (869-022-00108-6) 9.50 

500-899 (869-022-00109-^)  .„...     35.00 

900-1899 (869-022-001 10-8) 17J)0 

•1900-1910  (§§1901.1 

to  1910.999) (869-022-001 1 1-6) 33.00 

1910  (§§1910.1000  to 

end)  (869-019-001 12-3) 21.00 

191 1-1925  „ (869-019-001 13-1) 22.00 

1926 (869-022-001 14-1) 33.00 

1927-£nd (869-019-001 15-8) 36.00 

30  Parts: 

1-199  (869-022-00116-7)  .. 

20(W99 (869-022-00117-5)  .. 

70(Hnd  (869-022-00118-3)  .. 

31  Parts: 

0-199  (869-022-00119-1)  .. 

200-End  (869-022-00120-5)  .. 

32  Parts: 

1-39,  Vol.  I ...; 15.00 

1-39,  Vol.  II 19  00 

1-39,  Vol.  Ill 18  00 


27.00 
19.00 
27.00 

18.00 
30.00 


1-190  (869-022-00121-3) 

191-399 (869-019-00122-1) 

400-629 „ (869-022-00123-0) 

630-699 _ (869-022-00124-8) 

700-799 (869-022-00125-6) 

800-End  (869-022-00126-4) 

33  Parts: 

1-124  (869-019-00127-1) 

125-199 (869-019-00128-0)  , 

200-End  (869-022-00 129-9)  , 

34  Parts: 

1-299  (869-022-00130-2)  . 

300-399 (869-019-00131-0)  . 

400-End  (869-019-00132-8)  . 

35 (869-022-00 133-7)  . 

36  Parts: 

1-199  (869-022-00134-5)  . 

200-End  (869-022-00135-3)  . 

37 (869-019-00136-1)  . 

38  Parts: 

0-17  (869-022-00137-0)  . 

18-fnd  (869-019-00138-7)  . 

39  (869-022-00139-6)  . 

40  Parts: 

1-51  (869-019-00140-9) 39.00 

52  (869-022-00141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36.00 

29.00 
23.00 
39.00 
39.00 
24.00 


31.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 
24.00 

28.00 
20.00 
37.00 

12.00 


15.00 
37.00 

20.00 


30.00 
30.00 


61-80 (869-019-00144-1) 

81-85  (869-022-00145-1) 

86-99  (869-019-00146-8) 

10O-149 (869-022-00147-7) 

■150-189  (869-022-00 148-5) 

•190-259  (869-022-00149-3) 18.00 


260-299 (869-0 19-00 150-6) 

300-399 (869-022-00151-5) 

400-424 (869-022-00152-3) 

425-699 (869-019-00153-1) 

700-789 (869-019-00154-9) 


39.00 
18.00 
27.00 
28.00 
26.00 


Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 

July  1.  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1993 

July  1,  1993 

July  1,  1994 

July  1,  1993 

July  1,  1994 
July  1.  1994 
July  1,  1994 


July  1, 
July  1, 


1994 
1994 


2  July  1,  1984 

2July  1,  1984 

2  July  1,  1984 

July  1,  1994 

July  1,  1993 

July  1,  1994 

*July  1,  1991 

July  1,  1994 

July  1,  1994 

July  1,  1993 
July  1,  1993 
July  1,  1994 

July  1,  1994 
July  1,  1993 
July  1,  1993 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1.  1993 

July  1,  1994 
July  1,  1993 


16.00        July  1,  1994 


July  1,  1993 


1, 


1994 
1994 
1994 
1993 
1994 
1993 


July 
July 
July  1 
July  1 
July  1 
July  1 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1993 
July  1,  1994 
July  1,  1994 
July  1,  1993 
July  1.  1993 


Title 


Stock  Number 


27.00 


790-End  (869-022-O0155-8)  .. 

41  Chapters: 

1. 1-1  to  1-10 „ i3X)0 

1.1-11  to  Appendix,  2  (2  Resenred) 13.00 


3-6 

7  _„... 

8 

9 

10-17 


I4j00 

AJ50 

13.00 

9i0 


18,  Vol.  I,  Ports  1-5  : 13  00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13  00 

19-100  .._. 13:00 

1-100  „ (869-019-00156-5) 10.00 

101  (869-022-00157-4) 29.00 

102-200 (869-022-00158-2) 15.00 

201-End  (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-0 19-00 160-3) 24.00 

40O-429 (869-019-O0161-1) 25.00 

430-End  (869-019-00162-0) 36.00 

43  Parts: 

1-999  „ (869-019-00163-8)  .. 

1000-3999  (869-019-00164-6)  .. 

4000-End (869-019-00165-4)  .. 

44  (869-019-00166-2)  .. 

45  Parts: 

1-199  (869-019-00167-1)  .. 

200-499 (869-019-00168-9)  .. 

500-1199  (869-0 19-00 169-7) .. 

1200-End (869-019-00170-1)  .. 


23.00 
32.00 
14.00 

27.00 


22.00 
15.00 
30.00 
22.00 

46  Parts: 

1-40  (869-019-00171-9) 18.00 

41-69  _ (869-019-00172-7) 16.00 

70-89  „ (869-019-00173-5) 8.50 

90-139 (869-019-00174-3) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20.00 

500-End (869-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00180-8) 24.00 

20-39  (869-019-00181-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-019-00183-2) 23.00 

80-End  (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23,00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00189-1) 23.00 

7-14  (869-019-00190-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-End  (869-019-00192-1) 17.00 

49  Parts: 

1-99  (869-019-00193-0) 23.00 

30.00 
20.00 
27.00 
33.00 
18.00 
22.00 


100-177 (869-019-00194-8) 

178-199 „ (869-019-00195-6) 

200-399 (869-0 19-00 196-4) 

400-999 (869-019-00197-2) 

1000-1 199  (869-019-00198-1) 

1200-End (869-019-00199-9) 

50  Parts: 

1-199  (869-019-00200-6) 

200-599 (869-019-00201-4)  , 

600-End  (869-0 19-O0202-2) 

CFR  Index  ond  Findings 
Aids (869-022-00053-5)  . 


20.00 
21.00 
22.00 


38  00 


Revision  Dale 
July  1,  1994 

^Juty  I,  1984 

iJuly  1,  1984 

'July  1.  1984 

sjuly  1.  1984 

sjuly  1,  1984 

»July  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

July  1,  1993 

July  1.  1994 

July  1.  1994 

July  1,  1994 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct  1,  1993 
Oct.  I,  1993 
Oct.  1,  1993 

Oct.  I,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct  1,  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct  1,  1993 
Oct,  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct  1.  1993 
(>:t.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Jon.  1,  1994 
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TWt  Stock  Numbar  Pite*      ttevWon  Date  '  Because  Tilte  3  is  an  annod  comp«ation.  mis  volum«  and  an  ptevious  volumes 

rAfTinl«to10Qir»«««  »0M  lOOii        s»»ouWbetekJ»iedosapefmanentfe(e»encesource.  ' 

compiefc  lyyacntsef «y.wj  ivv4  » The  July  1,  1965  edihon  o«  32  CW  Ports  1-189  contains  a  note  onty  loc 

ui/>./s&r>KA  rcB  cwiK/^n  ''*''^  '"^  iocKisive.  Fa  the  M  text  o<  me  Defense  Acquisition  Regulations 

Miaoncne  i-t-K  tomon.  m  pjj^j  )_39  conjyn  the  three  CFR  volumes  issued  as  of  JiJy  I,  1984,  containing 

Comptete  set  (one-time  mailing) 188.00                 1991        those  parti 

/>.««,^t     <^ /<«>w^N..^  ...^.ab^x  laarvt                   lOM            *^'*  ^  '•  "®*  e^KXi  ot  41  Cf8  Choplefs  1-100  contains  a  note  onty 

UJmpiefe  set  tOoe-tinr>e  mo<«ig) IW.W                   IWZ        (<j,  chapters  l  to  49  inclusive.  For  the  tu«  text  o<  procurement  legulohons 

Comptete  set  (one-time  moilinQ) 223.00  1993        "  Chapters  l  to  49,  consult  the  eleven  CFR  volumes  issued  as  o<  July  l. 

-  o.        »;      ,      ;.  J  J.  nAAnn  innj         "**  contawng  those  chapters. 

Subscnption  (moHed  OS  issued)  244.00  1994  4^0  amendments  to  this  volume  were  promulgated  during  the  penod  Apr. 

Individual  copies 2.00  1994        '•  '"^  •o  •**>•  31,  1994.  The  CFI?  volume  issued  Apr*  l,  1990,  should  be 

retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  Ally 
1, 1991  to  Xne  30,  1994.  The  CFR  volume  issued  July  1,  1991,  should  tie  retained. 

*  No  amendments  to  this  volume  were  promulgated  during  the  perKXJ  January 
1,  1993  to  December  31,  1993.  The  CFR  volume  issued  January  1,  1993,  should 
be  retained. 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDER.\L  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order. 
It's  easy  I 


Superintendent  of  Documents  Order  Form 

Oder  Rw»8Sing  CodK 

*  7296  To  fax  your  orders  (202)  51 2-2250 

U  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR 

S/N  069-000-00056-8.  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  Zip  code 


Daytime  ptione  including  area  code 


Purchase  order  numt>er  (optionaQ 


Check  method  of  payn>ent 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

— 

QVISA     □  MasterCard 

(expiration  date) 

in 

Thank  you  for  your  ordert 


4/W 


Authorizing  signature 

MaHto:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  C^fice  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  appracimately  90  days 
befoie  this  date. 
/ .... 


safr    smith212j 
Ejohn  smith 
!212  main  street 

i  FORESTVILLE  MD  20747 


DEC95  R  1      :  tAFRDO  SMITH212J 

J  I  JOHN  SMITH 

J  i212  MAIN  STREET 

I  i  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


•««*eoo^  oooaQeooao% 

DEC95  R  1  ; 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents*  Washington,  DC  20402-9372  wiUi  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Oiief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  nease  use  the  order  form  provided  below. 


Superimendent  of  Documents  Subscription  Order  Fofm     Chargm  your  ordu. 
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This  section  ©I  the  FEDERAL  REGISTER 
contairre  regulatory  documents  having  general 
applicabihty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Docket  No.  94-053-2) 

Tuberculosis  in  Cattle  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  reducing  the  designation  of  Virginia 
from  an  accredited-free  (suspended) 
State  to  a  modified  accredited  State.  We 
have  determined  that  Virginia  no  longer 
meets  the  criteria  for  designation  as  an 
accredited-free  (suspended)  State  but 
meets  the  criteria  for  designation  as  a 
modified  accredited  State.  This  change 
is  necessary  to  prevent  the  spread  of 
tuberculosis  in  cattle  and  bison. 
DATES:  Interim  rule  effective  November 
29, 1994.  Consideration  will  be  given 
only  fo  comments  received  on  or  before 
January  30, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  P.O.  Drawer  810. 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
053-2.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  hidependence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Mitchell  A.  Essey,  Senior  Staff 


Veterinarian,  Cattle  Diseases  and 
Surveillance,  Veterinary  Services, 
APHIS,  USDA,  P.O.  Drawer  810. 
Riverdale.  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD.  move  to  Rivwdale.  MD, 
during  January.  Telephone:  (301)  43&- 
8715  (Hyattsville);  (301)  734-8715 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations,  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
fi^e  States,  accredited-free  (suspended) 
States,  or  modified  accredited  States. 
The  regulations  restrict  the  interstate 
movement  of  cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  if  those  cattle  or  bison  are 
moved  from  jurisdictions  designated  as 
nonmodified  accredited  States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  comphance 
with  the  standards  contained  in  a 
dociunent  captioned  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication."  which  is  incorporated  by 
reference  into  the  regulations. 

An  accredited-free  State,  as  defined  in 
§  77.1  of  the  regulations,  is  a  State  that 
has  no  findings  of  tuberculosis  in  any 
cattle  or  bison  in  the  State  for  at  least 
5  years.  The  State  must  also  comply 
with  all  the  provisions  of  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  regarding 
accredited-fi^e  States. 

An  accredited-free  (suspended)  State 
is  defined  as  a  State  with  accredited-free 
status  in  which  tuberculosis  has  been 
detected  in  any  cattle  or  bison  in  the 
State.  A  State  with  accredited- free 
(suspended)  status  is  qualified  for 
redesignation  of  accredited-free  status 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  quarantined,  an 


epidemiological  investigation  has 
confirmed  that  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 
However,  if  tuberculosis  is  detected  in 
two  or  more  herds  in  the  State  within 
48  months,  the  State's  accredited-free 
status  is  revoked. 

A  State  that  loses  accredited-fi^e 
(suspended)  status  is  redesignated  as  a 
modified  accredited  State  if  it  actively 
participates  in  the  eradication  of 
tuberculosis  and  maintains  its  status  in 
accordance  with  the  "Uniform  Methods 
and  Rules — ^Bovine  Tuberculosis 
Eradication." 

In  a  document  published  in  the 
Federal  Register  on  June  21. 1994  (59 
FR  31921-31922,  Docket  No.  94-053-1). 
we  amended  §  77.1  to  change  the 
designation  of  Virginia  from  an 
accredited-free  State  to  an  accredited- 
free  (suspended)  State.  We  took  this 
action  because  tuberculosis  had  been 
confirmed  in  one  herd  within  the  State. 
We  requested  that  comments  be 
submitted  on  or  before  August  22. 1994. 
We  received  one  comment  from  the 
Virginia  Department  of  Agriculture  and 
Consumer  Services. 

The  commenter  stated  that  Virginia 
had  quarantined  the  tuberculosis- 
infected  herd,  destroyed  all  the  reactor 
cattle,  and  forwarded  a  complete 
investigation  package  to  us  for  review. 
Based  upon  these  actions,  the 
commenter  requested  that  Virginia 
regain  its  accredited-free  State  status. 
We  carefully  considered  the  dociunents 
supporting  the  findings  and  actions  of 
the  Virginia  Department  of  Agriculture 
and  Consumer  Services.  However, 
tuberculosis  has  recently  been 
confirmed  in  a  second  herd  in  Virginia, 
and  this  second  herd  was  detected 
within  48  months  of  the  first.  As  a 
result,  the  Administrator  has 
determined  that  Virginia  meets  the 
criteria  for  designation  as  a  modified 
accredited  State. 

Therefore,  we  are  amending  the 
regulations  by  removing  Virginia  frt>m 
the  list  of  accredited-free  (suspended) 
States  in  §  77.1  and  adding  it  to  the  list 
of  modified  accredited  States  in  that 
section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
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Immediate  action  is  necessary  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Virginia  as  a  modified  accredited  State. 
This  will  provide  prospective  cattle  and 
bison  buyers  with  accurate  and  up-to- 
date  information. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Fle.xibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  ExecutiveOrder  12866. 

Virginia  has  approximately  29,000 
cattle  herds  containing  1,710.000  cattle 
and  bison.  An  estimated  90  percent  of 
these  herds  are  owned  by  small 
busiiiesses.  Changing  the  status  of 
Virginia  may  affect  the  marketability  of 
cattle  and  bison  from  the  State,  since 
some  prospective  cattle  and  bison 
buyers  prefer  to  buy  cattle  and  bison 
from  accredited-free  States.  This  may 
result  in  a  small  detrimental  economic 
impact  on  some  small  entities.  We 
anticipate  that  this  action  will  not  have 
a  significant  effect  on  marketing 
patterns  in  Virginia  and  will  thereforf; 
not  have  a  significant  effect  on  those 
persons  affected  by  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\ice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  tof  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3013,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  ail  Slate 
and  local  laws  and  rcgidations  that  are 


in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle. 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

Accordingly,  9  CFR  part  77  is 
amended  as  foUows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C,  111.  114. 114a.  115- 
117.  120,  121,  134b,  134f:  7  CFR  2.17,  2.51, 
and  371.2(d). 

§77.1    [Amended] 

2.  In  §  77.1,  in  the  definition  for 
Accredited-ft^e  (suspended)  State, 
paragraph  (2)  is  amended  by  removing 
the  word  "Virginia"  and  adding  "None" 
in  its  place. 

3.  In  §  77.1,  in  the  definition  for 
Modified  accredited  state,  paragraph  (2) 
is  amended  by  removing  the  words  "and 
Texas"  and  adding  "Texas,  and 
Virginia"  in  their  place. 

Done  in  Washington.  DC.  this  18th  day  of 
November  1994. 

Alex  B.  Thiermann. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
I  PR  Doc.  94-29095  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  3410-^4-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  621 
RIN  3052-AB54 

Accounting  and  Reporting 
Requirements 

agency:  Farm  Credit  Administration. 
ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  an  interim  rule  amending  its 
regulations  on  accounting  for  high-risk 
assets.  The  interim  rule  reflects  recent 
changes  in  generally  accepted 
accounting  principles  (GAAP)  and  is 


intended  to  avoid  eliminating  useful 
and  necessarj'  regulatory  guidance  for 
System  institutions. 
DATES:  These  interim  regulations  shall 
become  effective  on  December  15, 1994 
Comments  should  be  received  by  the 
FCA  on  or  before  January  31, 1995. 
Notice  of  the  final  adoption  of  the 
regulation  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  (in  triplicate)  to  Patricia  W. 
DiMuzio,  Associate  Director,  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  C.  Sherman,  Policy  Analyst. 
Policy  Development  and  Planning 
Division.  Office  of  Examination,  Farm 
Credit  Administration,  McLean. 
Virginia  22102-5090,  (703)  883-4498, 
TDD  (703)  883-4444;  or 

William  L.  Larsen,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration.  McLean. 
Virginia  22102-5090,  (703)  883-4020. 
TDD  (703)  883^444. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Amendments  to  the  FCA's  regulations 
on  Accounting  and  Reporting 
Requirements  at  12  CFR  part  621  (See 
58  FR  48780.  September  20,  1993) 
became  effective  on  December  31, 1993. 
These  regulations  include  requirements 
and  standards  for  institutions  to  use  in 
accounting  for  high-risk  assets  and 
disclosing  loan  performance 
characteristics.  A  primary  function  of 
these  amendments  was  to  promote 
consistency  with  industry  practices 
pertaining  to  accounting  and  reporting 
issues,  and  to  ensure  that  the  regulatory 
requirements  and  standards  remain 
consistent  with  GAAP. 

Subpart  C  of  part  621  provides  Farm 
Credit  System  (System)  institutions  and 
FCA  examiners  with  clear  and 
consistent  guidance  on  how  to 
categorize,  account  for,  report,  and 
disclose  the  performance  of  high-risk 
assets.  The  regulations  provide  specific 
criteria  for  placing  loans  in  nonaccrual 
status,  using  cash  basis  versus  cost 
recovery  accounting  practices, 
upgrading  loans  from  nonaccrual  to 
accrual  status,  and  for  aggregating 
nonaccrual  loans.  This  results  in 
consistent  financial  reporting  among 
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System  institutions,  and  Systemwide 
financial  statements  that  are  more 
comparable  with  other  federally 
regulated  financial  institutions. 

Subpart  C  is  subject  to  a  "sunset" 
provision,  because  the  FCA  believed 
that  once  System  institutions 
implemented  the  provisions  of 
Statement  of  Financial  Accounting 
Standards  (SFAS)  No.  114,  issued  by  the 
Financial  and  Accounting  Standards 
Board  (FASB),'  subpart  C  would 
provide  conflicting  guidance. 
Accordingly,  this  sunset  provision  was 
designed  to  avoid  any  inconsistencies 
between  the  FCA  regulations  and  the 
standards  of  SFAS  No.  114. 

In  October  1994,  the  FASB  amended 
SFAS  No.  114  by  adopting  SFAS  No. 
118,2  which  removes  those  elements  of 
SFAS  No.  114  that  would  have 
conflicted  with  subpart  C.^  As  amended, 
SFAS  No.  114  is  not  inconsistent  with 
subpart  C.  Additionally,  it  will  not 
significantly  change  industry 
accounting  practices  nor  is  it  expected 
to  have  a  material  impact  on  System 
financial  statements.  The  FASB's 
amendatory  action,  however,  makes  it 
necessary  for  the  FCA  to  retain  the 
regulatory  guidance  in  subpart  C  and 
eliminate  the  sunset  provision. 
Retaining  subpart  C  will  provide  a 
consistent  method  of  recognizing 
income  on  loans  that  have  not 
performed  according  to  their  contractual 
terms.  To  avoid  the  detrimental  effect  of 
encouraging  inconsistent  practices  for 
reporting  income  on  high-risk  assets, 
this  amendment  is  effective  December 
15, 1994,  with  a  request  for  subsequent 
public  comment. 

II.  Accounting  Developments 

In  May  1993.  the  FASB  released  SFAS 
No.  114,  "Accounting  by  Creditors  for 
Impairment  of  a  Loan."  which  was 
intended  to  provide  guidance  for 
estabhshing  and  maintaining 
allowances  for  loan  losses  and 
recognizing  income  on  specifically 
identified  impaired  loans.  Under  SFAS 
No.  114,  a  loan  is  impaired  when  it  is 
probable  that  a  creditor  will  be  unable 
to  collect  all  amounts  due  according  to 


*  Statement  of  Financial  Accounting  Standards 
No.  114.  "Accounting  by  Creditors  for  Impairment 
of  a  Loan,"  an  amendment  of  FASB  Statement  Nos. 
5  and  IS.  dated  May  1993. 

^Statement  of  Financial  Accounting  Standards 
No.  118.  "Accounting  by  Creditors  for  Impairment 
of  a  Loan — Income  Recognition  and  Disclosures," 
an  amendment  of  FASB  Statement  No.  114.  dated 
October  1994. 

'Copies  of  SFAS  Nos.  114  and  118  may  be 
obtained  by  writing  the  Financial  Accounting 
Standards  Board  of  the  Financial  Accounting 
Foundation  at  401  Merritt  7,  P.O.  Box  5116. 
Norwalk,  Connecticut  06856-5116.  or  by  calling 
(203)  847-0700. 


the  contractual  terras  of  the  loan 
agreement.  When  first  released.  SFAS 
No.  114  stated  that  a  creditor  should 
apply  its  normal  loan  review  procedures 
in  making  this  determination.  If  a  loan 
is  determined  to  be  impaired,  an 
appropriate  allowance  must  be 
estabHshed.  SFAS  No.  114  also 
prescribed  specific  income  recognition 
methods  used  to  account  for  changes  in 
the  net  carrying  amount  of  the  loan 
subsequent  to  the  initial  measure  of 
impairment. 

After  SFAS  No.  114  was  issued,  FASB 
received  numerous  requests  to  delay  the 
effective  date  and  provide  additional 
guidance  on  implementation  of  the 
statement.  The  comments  focused 
primarily  on  application  of  the  income 
recognition  provisions,  which  were 
interpreted  to  be  inconsistent  with 
current  industry  practices  for 
nonaccrual  loans. 

In  response  to  these  concerns,  in 
October  1994.  the  FASB  issued  SFAS 
No.  118,  which  amends  SFAS  No.  114 
by  eliminating  the  provisions  that 
prescribe  specific  methodologies  for 
how  a  creditor  could  account  for  income 
on  an  impaired  loan.  Under  SFAS  No. 
118,  creditors  will  be  allowed  to 
continue  to  use  traditional  nonaccrual 
practices  (i.e.,  cost  recovery  and  cash 
basis  methods)  to  account  for  interest  on 
impaired  loans.  Both  SFAS  Nos.  114 
and  118  will  be  effective  for  financial 
statements  for  fiscal  years  beginning 
after  December  15. 1994. 

With  the  changes  made  by  SFAS  No. 
118,  SFAS  No.  114  now  focuses  on  the 
valuation  of  impaired  loans  on  the 
balance  sheet  and  does  not  address  the 
accounting  for  income  on  impaired 
loans.  SFAS  No.  114  also  introduces 
different  approaches  that  can  be  used  in 
establishing  an  appropriate  allowance 
for  loan  losses,  including  the  use  of 
discoimted  cash  flow  tediniques.  and. 
as  now  amended,  requires  certain 
additional  disclosures  regarding 
impaired  loans.  Utilization  of  the 
allowance  approaches  outlined  in  SFAS 
No.  1 14  is  not  expected  to  have  a 
significant  impact  on  the  total  level  of 
the  allowance  for  loan  losses  in  the 
various  Farm  Credit  districts  because 
existing  practices  are  not  materially 
different.  Further,  based  upon 
discussions  with  representatives  of  the 
financial  services  industry,  existing 
industry  practices  with  respect  to  the 
accounting  for  nonaccrual  loans  are  not 
expected  to  change  significantly  with 
the  implementation  of  these  FASB 
pronouncements. 

Subject  to  any  additional  guidance 
from  the  FASB,  the  definition  of 
impaired  loans  will  generally 
encompass  all  nonaccrual  loans  and 


most  troubled  debt  restructurings.  When 
a  loan  is  determined  to  be  impaL«d, 
based  on  the  creditor's  normal  loan 
review  procedures,  the  creditor  would 
also  typically  need  to  evaluate  the  loan's 
performance  status  to  confirm  the 
appropriate  income  recognition 
treatment  on  that  loan.  The  same 
analytical  process  is  used  for 
determining  whether  a  loan  is  impaired, 
and  for  identifying  and  recognizing 
income  on  high-risk  loans.  However, 
while  the  process  for  categorizing  these 
loans  is  similar,  the  intended  focus  is 
slightly  different.  Subpart  C  provides 
necessary  guidance  for  income 
recognition  on  high-risk  assets.  SFAS 
No.  114,  on  the  otheriiand,  addresses 
the  valuation  of  impaired  assets  on  the 
balance  sheet.  Likewise,  the  regulatory 
disclosure  requirements  for  "high-risk" 
assets  under  §621.6  and  the  disclosure 
requirements  for  impaired  loans  in 
SFAS  No.  114  also  serve  separate,  if 
complementary,  purposes.  On  balance, 
subpart  C  continues  to  fulfill  an 
important  function  and  must  be 
retained. 

in.  Necessity  for  Immediate  Regulatory 
Action 

In  light  of  the  FASBs  recent 
amendment  of  SFAS  No.  114,  a.nd  the 
continued  value  of  subpart  C  in  guiding 
System  institutions  on  how  to  accoimt 
for,  report  and  disclose  high-risk  assets, 
the  sunset  of  subpart  C  on  December  15, 

1994,  would  be  undesirable.  The 
resulting  uncertainty  in  System 
accounting  and  reporting  could  cause 
inconsistent  reporting  to  the  public  and 
the  FCA,  in  turn  compromising  the 
FCA's  ability  to  monitor  high-risk  asset 
data  for  safety  and  soundness. 
Regulatory  action  to  replace  subpart  C 
would  take  several  months  under 
normal  circimistances,  leaving  System 
institutions  without  regulatory  guidance 
for  at  least  the  first  three  quarters  of 

1995.  Moreover,  re-implementation  of 
even  temporarily  abandoned  reporting 
procedures  could  cause  System 
institutions  unnecessary  expense. 

For  the  reasons  set  forth  aoove,  the 
FCA  Board  is  continuing  the 
effectiveness  of  subpart  C  by  eliminating 
§621.11.  A  quick  response  is  necessary 
because  the  FASB's  amendment  of 
SFAS  Nq.  114  (by  FASB  No.  118)  was 
not  issued  until  mid-October  1994.  To 
accomplish  this  regulatory  action  prioi 
to  the  scheduled  sunset  of  subpart  C  on 
December  15, 1994,  the  FCA  finds  good 
cause  to  omit,  as  neither  practicable  nor 
in  the  public  interest,  prepromulgation 
notice  and  comment  pursuant  to  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553-59  (APA). 
The  same  time  constraints  provide  good 
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cause  to  require  the  FCA  to  adopt  a  final 
effective  date  for  deletion  of  §  621.11 
that  is  less  than  30  days  after 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d).  Finally,  consistent  with 
the  reasons  for  its  expedited  actions 
under  the  APA,  the  FCA  Board  finds 
that,  pursuant  to  section  5.17(c)(2]  of  the 
Act,  an  emergency  exists  that  requires 
that  these  regulations  be  effective  prior 
to  the  expiration  of  the  30-day 
congressional  notice  and  waiting  period 
for  final  agency  regulatory  action.  The 
FG\  is  providing  for  public  comment  on 
this  interim  action  and  will  publish 
notice  of  final  adoption  at  a  later  date. 

IV.  Regulatory  Philosophy 

The  regulatory  action  discussed  above 
is  consistent  with  the  "FCA  Board 
Policy  Statement  on  Rej^ulatory 
Philosophy"  dated  February  2, 1994. 
The  continuation  of  existing  high-risk 
asset  accounting  and  reporting 
requirements  in  conjunction  with  the 
implementation  of  SFAS  Nos.  114  and 
118  will  not  add  a  measurable  burden 
to  System  accounting  and  reporting 
responsibilities.  The  FCA  believes  that 
subpart  C  requirements  for  income 
reporting  are  a  useful  and  necessary 
complement  to  the  guidance  contained 
in  SFAS  Nos.  114  and  118.  which 
requires  disclosure  of  a  creditor's  policy 
for  recognizing  income  on  impaired 
loans.  The  subpart  C  requirements 
remain  consistent  not  only  with  GAAP, 
but  also  with  industry  practice  and 
similar  guidance  being  provided  by 
other  Federal  financial  institution 
regulators. 

This  rulemaking  provides  for  a  45-day 
public  comment  period,  during  which 
time  any  additional  ramifications  of  this 
regulatory  action  may  be  considered. 
The  FCA  will  continue  to  monitor  this 
area  closely,  particularly  with  regard  to 
implementation  of  SFAS  Nos.  114  and 
118  and  any  further  guidance  from  the 
FASB  on  this  subject.  If  necessary,  the 
FCA  may  issue  further  guidance  to 
examiners  and  System  institutions 
through  a  bookletter  or  other  means. 
The  FCA  also  recognizes  that  additional 
regulatory  changes  may  be  necessary  in 
the  future  and  encourages  continued 
dialogue  with  System  institutions  and 
the  general  public. 

list  ofSubiects  in  12  CFR  Part  621 

Accounting,  Agriculture,  Banks, 
Banking,  Penalties,  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  stated  in  the 
preamble,  part  621  of  chapter  VI.  title  12 


of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

1.  The  authority  citation  for  part  621 
is  revised  to  read  as  follows: 

Authority:  Sees.  5.17.  8.11  of  the  Farm 
Credit  Act  (12  U.S.C  2252,  2279aa-ll). 

§621.11    [Removed] 

2.  Part  621  is  amended  by  removing 
§621.11. 

Dated:  Novemt)er  17, 1994. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-29269  Filed  ll-2»-94:  8:45  amj 

BILUNO  COOC  6706-01-^ 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1403 
RIN  3055-VVAOO 

Privacy  Act  Regulations;  Effective  Date 

agency:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
published  an  interim  rule  with  request 
for  comments  to  add  a  new  part  1403  on 
October  21.  1994  (59  FR  53083).  The 
interim  rule  adds  12  CFR  part  1403  to 
implement  the  requirements  of  the 
Privacy  Act,  5  U.S.C.  552a,  relating  to 
the  receipt  and  processing  of  requests 
for  Corporation  Privacy  Act  records, 
requests  for  amendment  of  records,  fees 
to  be  charged,  procedures  to  be  followed 
in  processing  requests  for  records,  and 
criminal  penalties.  Also,  the  interim 
rule  includes  a  provision  relating  to  the 
use  of  a  specific  exemption,  5  U.S.C. 
552(k)(5),  for  a  system  of  records.  The 
regulations  will  assist  the  public  in 
requesting  Privacy  Act  records. 
EFFECTIVE  DATE:  The  regulation  adding 
12  CFR  part  1403  published  on  Oc:tober 
21,  1994  (59  FR  53083)  is  effective 
November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  McBeth,  Privacy  Act  Officer.  Farm 
Credit  System  Insurance  Corporation. 
McLean,  Virginia  22102-0826.  (703) 
883-^345,  TDD  (703)  883-4444:  or 
Jane  M.  Virga,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit  System 
Insurance  Corporation,  McLean. 
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Virginia  22102-0826.  (703)  883-4071. 
TDD  (703)  883-4444. 

Dated:  November  22, 1994. 
Floyd  Fithian. 

Acting  Secretary,  Farm  Credit  System 

Insurance  Corporation. 

(FR  Doc.  94-29347  Filed  11-28-94;  8:45  am) 

BILUNG  COOC  6710-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-219-AD;  Amendment 
39-8075;  AD  94-24-02] 

Airworthiness  Directives;  Canadair 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Canadair  Model 
CL-600-2B19  series  airplanes,  that 
currently  requires  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  restrict  altitude  and  airspeed 
operations  of  the  airplane  under  certain 
conditions  of  hydraulic  system  failure. 
This  amendment  requires  the  removal  of 
all  elevator  flutter  dampers  and  requires 
a  revision  to  the  AFM  that  advises  the 
flight  crew  of  the  need  to  perform  daily 
checks  to  verify  proper  operation  of  the 
elevator  control  system. 

This  amendment  is  prompted  by 
reports  that  the  installation  of  the 
stronger  shear  pins  may  jam  or  restrict 
movement  of  the  elevator.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  lugs  and/or  pins, 
which  may  increase  the  likelihood  of 
jamming  or  restricting  movement  of  the 
elevator  and  the  resultant  adverse  affect 
on  the  controllability  of  the  airplane. 
DATES:  Effective  December  14. 1994.  The 
incorporation  by  reference  of  a  certain 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  14. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Ai  rplane  Directorate.  ANM-1 03 . 


Attention:  Rules  Docket  No.  94-NM- 
219-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  firom 
Bombardier,  Inc..  Canadair,  Aerospace 
Group,  P.O.  Box  6087.  Station  Centre- 
ville.  Montreal.  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  New  York  Aircraft  Certification 
Office.  FAA.  Engine  and  Propeller 
Directorate.  181  South  Franklin  Avenue. 
Room  202.  Valley  Stream.  New  York;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri.  Aerospace  Engineer, 
Airframe  Branch,  ANE-172.  New  York 
Aircraft  Certification  Office.  FAA. 
Engine  and  Propeller  Directorate.  181 
South  Franklin  Avenue,  Room  202. 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-6220;  fax  (516) 
791-9024. 

SUPPLEMEmARY  INFORMATION:  On 
January  3, 1994.  the  FAA  issued  AD  94- 
01-09.  amendment  39-8791  (59  FR 
1471.  January  11. 1994),  applicable  to 
certain  Canadair  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series 
airplanes,  to  require  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  restrict  altitude  and  airspeed 
operations  of  the  airplane  under  certain 
conditions  of  hydraulic  system  failure. 

Since  the  issuance  of  that  AD, 
Bombardier,  Inc.,  developed  a 
temporary  repair,  which  involves 
removing  the  existing  shear  pins  and 
installing  new,  stronger  shear  pins  on 
the  elevator  flutter  dampers,  and 
replacing  the  shear  pins  at  repetitive 
intervals.  Consequently,  on  October  4. 
1994.  the  FAA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  that 
proposed  to  supersede  AD  94-01-09 
and  require  the  installation  of  the 
temporary  repair  developed  by 
Bombardier,  Inc.  The  proposed  actions 
were  intended  to  prevent  reduced 
controllability  of  the  airplane. 

However,  since  the  issuance  of  that 
NPRM.  Transport  Canada  Aviation, 
which  is  the  airworthiness  authority  for 
Canada,  has  notified  the  FAA  that  the 
shear  pins  and  lugs  of  the  elevator 
flutter  damper  sheared  ofi'of  two  Model 
CL-600-2B19  series  airplanes. 
Investigation  revealed  that  the  shear 
pins  installed  in  the  incident  airplanes 
were  the  stronger  pins  associated  with 
the  "temporary  repair"  developed 
previously  by  Bombardier.  In  light  of 
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this,  the  FAA  has  determined  that  the 
installation  of  stronger  shear  pins  and 
lugs  of  the  elevator  flutter  damper,  as 
proposed  by  the  NPRM,  may  jam  or 
restrict  movement  of  the  elevator. 
Accordingly,  the  FAA  intends  to 
withdraw  that  NPRM  in  a  separate 
rulemaking  action. 

Further  investigation  indicates  that 
removal  of  the  flutter  dampers  from 
those  airplanes  will  eliminate  the  risk  of 
jamming  or  restricting  movement  of  the 
elevator.  The  FAA  has  determined  that 
removal  of  the  flutter  dampers  will  not 
adversely  affect  controllability  of  the 
airplane,  since  AD  94-01-09  requires  a 
revision  to  the  Limitations  Sections  of 
the  FAA-approved  Airplane  Flight 
Manual  (AFM)  that  restricts  ahitude  and 
airspeed  of  the  airplane.  The  FAA  finds 
that  those  restrictions,  which  are 
retained  in  the  requirements  of  this  AD, 
will  avert  flutter  conditions. 

Failure  of  the  lugs  and/or  shear  pins 
of  the  elevator  flutter  damper,  if  not 
corrected,  can  result  in  the  increased 
likelihood  of  jamming  or  restricting  the 
movement  of  the  elevator,  which  would 
adversely  affect  the  controllability  of  the 
airplane. 

Bombardier  has  issued  Canadair 
"Regional  Jet"  Alert  Service  Bulletin 
SB.  A601R-27-041.  dated  October  28. 
1994.  which  describes  procedures  for 
removal  of  the  flutter  dampers. 
Transport  Canada  Aviation  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  Airworthiness 
Directive  CF-94-21,  dated  October  28. 
1994,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  94-01- 
09,  to  require  removal  of  all  elevator 
flutter  dampers.  This  action  is  required 
to  be  accomplished  in  accordance  with 
the  alert  service  bulletin  described 
previously. 


This  AD  also  requires  a  revision  to  tht 
FAA-approved  Airplane  Flight  Manual 
(AFM)  that  advises  the  flight  crew  of  the 
need  to  perform  daily  checks  to  verify 
proper  operation  of  the  elevator  control 
system.  This  AD  also  retains  the 
requirement  from  AD  94-01-09  to 
require  a  revision  to  the  AFM  that 
restricts  altitude  and  airspeed 
operations  under  conditions  of  single  or 
double  hydraulic  failure. 

(Note:  As  a  result  of  recent 
communicaUons  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FA.^  has 
learned  that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  ADs  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but  that 
have  been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appe.ars 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  an  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  added  to 
this  final  rule  to  clarify  this  requirement.] 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  nied  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made.  "Comments  to 
Docket  Number  94-NM-219-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Hnal  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Aothority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8791  (59  FR 
1471,  January  11, 1994),  and  adding  the 
following  new  airworthiness  directive 
(AD)  to  read  as  follows: 

94-24-02  Bombardier,  Inc.  (Formerly 

Canadair):  Amendment  39-9075.  Docket 
94-NM-219-AD.  Supersedes  AD  94-01- 
09,  Amendment  39-8791. 

Applicability:  Model  0^-600-2819 
(Regional  Jet  Series  100)  series  airplanes 
having  serial  numbers  7003  through  7054 
inclusive,  certified  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetlwr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  &x>m 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  lugs  and/or  pins, 
which  may  increase  the  likelihood  of 
jamming  or  restricting  movement  of  the 
elevator  and  the  resultant  adverse  affect  on 
controllability  of  tlie  airplane,  accomplish 
the  following; 

(a)  Within  30  days  after  January  26, 1994 
(the  effective  date  of  AD  94-01-09, 
amendment  39-8791).  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following 
restrictions  of  altitude  and  airspeed 
operations  under  conditions  of  single  or 
double  hydraulic  system  failure;  and  advise 
the  flight  crew  of  these  revised  limits. 
Revision  of  the  AFM  may  be  accomplished 
by  inserting  a  copy  of  this  AD  in  the  AFM. 

Note  2:  The  restrictions  described  in  the 
AFM  Temporary  Revision  (TR)  RJ/SO,  dated 
December  16, 1993,  meet  the  requirements  of 
this  paragraph.  Therefore,  inserting  a  copy  of 
TR  RJ/30  in  lieu  of  this  AD  in  the  AFM  is 
considered  an  acceptable  means  of 
compliance  with  this  paragraph. 

Note  3:  When  TR  RJ/30,  dated  December 
16, 1993,  has  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general  revision 
is  identical  to  that  specified  in  TR  RJ/30. 


Single  Hydfuulic  System  Failure 


Attitude  limit  (maxi- 
mum) 

Airspeed  Nmil  (maxi- 
mum) 

31 ,000  feet- 

0.55  Mach  (199 

KIAS). 
0.55  Mach  (204 

30,000  feet 

28.000  feet 

26,000  feet 

24,000  feet 

22,000  feet 

KIAS). 
055  Mach  (213 

KIAS). 
0.55  Mach  (?2? 

KIAS). 
0.55  Mach  (232 

KIAS). 
0.55  Mach  (241 

KIAS). 
252  KIAS. 

20,000  feet  and 
bekjm. 

Double  Hydraulic  System  Failure 


Attitude  NmN  (maxi- 
mum) 

Airspeed  limit  (maxi- 
mum)  . 

10,000  feet 

200  KIAS. 

(b)  Within  7  days  after  the  effective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Remove  all  elevator  dampwrs  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.  A601R-27-O41,  dated 
October  28. 1994. 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following,  which 
advises  the  flight  crew  of  daily  checks  to 
verify  proper  operation  of  the  elevator 
control  system.  Revision  of  the  AFM  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Elevator.  Before  Engine  Start  (First  Hight 
of  Day) 

(1 )  Elevator  Check    Travel  range  (to 
approximately  ^/i  travel)  using  each 
hydraulic  system  in  turn,  with  the  other 
hydraulic  systems  depressurized." 
Note  4:  The  daily  check  described  in  TR 
RJ/40,  dated  October  28, 1994.  meets  the 
requirements  of  this  ptaragraph.  Therefore, 
inserting  a  copy  of  TR  RJ/40  in  lieu  of  this 
AD  in  the  AFM  is  considered  an  acceptable 
means  of  compliance  with  this  paragraph. 

Note  5:  When  TR  RJ/40.  dated  October  28. 
1994,  has  been  incorporated  into  general 
revisions  of  the  AFM.  the  general  levisions 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general  revision 
is  identical  to  that  specified  in  TR  RJ/40. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Airerafl  Certification  Office  (ACO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 


(d)  The  retnoval  shall  be  done  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.  A601R-27-041,  dated 
October  28, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centre-ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
New  York  Aircraft  Certification  Office,  FAA. 
Engine  and  Propeller  Directorate.  181  South 
Franklin  A\«nue,  Room  202,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  N\V.,  suite 
700.  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
December  14. 1994. 

Issued  in  Renton.  Washington,  on 
November  17. 1994. 
Oarrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-28886  Filed  11-28-94;  8:45  am) 

BILLING  CODE  4910-1)-U-«il 


14  CFR  Part  39 

[Docket  No.  94-NM-201-AD;  Amendment 
39-9082;  AD  94-24-09] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  Tliis  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires 
inspection  to  detect  damage  to  the 
overwing  fairings,  and  replacement  or 
repair  of  structurally  damaged  fairings. 
This  amendment  is  prompted  by  a 
report  that  an  overwing  fairing  detached 
from  an  airplane.  The  actions  specified 
in  this  AD  are  intended  to  prevent 
reduced  controllability  of  the  airplane 
due  to  loss  of  an  overwing  fairing. 
DATES:  Effective  December  14, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  liegister  as  of  December 
14, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
201-AD.  1601  Und  Avenue  SW.. 
Renton,  Washington  98055-4056. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  Inc..  P.O.  Box  16029, Dulles 
International  Airport,  Washington,  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INF0RMATK3N:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  it  has  received  a 
report  indicating  that  part  of  an 
overwing  fairing  detached  from  a  Model 
4101  airplane  while  the  airplane  was  in 
flight.  Investigation  of  the  other 
airplanes  in  the  fleet  revealed  structural 
damage  to  the  overwing  fairings.  The 
cause  of  such  damage  has  been 
attributed  to  structural  failure  due  to 
airload  deflections.  This  condition,  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-53-028.  Revision  1,  dated 
October  12, 1994,  which  describes 
procedures  for  detailed  visual 
inspections  to  detect  structural  damage 
(such  as  creasing,  cracking,  or  holes)  in 
the  left  (Part  1)  and  right  (Part  2) 
overwing  fairings,  and  repair  or 
replacement  of  creased  or  cracked 
fairings  with  new  or  serviceable  fairings. 
(Holes  are  to  be  repaired  in.  ai  cordance 
with  the  Jetstream  Series  4100 
Structural  Repair  Manual.)  This  alert 
service  bulletin  references  British 
Aerospace  Public  Limited  Company 
Drawings  141R0700,  Issue  3.  dated 
September  14, 1994;  and  141R0705, 
Issue  2,  dated  September  22,  1994,  for 
additional  repair  and  inspection 
procedures.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 


the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United     * 
States,  this  AD  is  being  issued  to 
prevent  reduced  controllabiUty  of  the 
airplane.  This  AD  requires  detailed 
visual  inspections  to  detect  structural 
damage  to  the  left  and  right  overwing 
fairings,  and  repair  or  replacement  of 
any  creased  or  cracked  fairings  with 
new  or  serviceable  fairings.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously.  (Holes  are 
to  be  repaired  in  accordance  with  the 
Jetstream  Series  4100  Structural  Repair 
Manual.) 

(Note:  As  a  result  of  recent 
communications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FAA  has 
learned  that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but  that 
have  been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appears 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  an  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD.  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  added  to 
this  final  rule  to  clarify  this  requirement.) 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment   ■ 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  of  )ortunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
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communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AO 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
,  acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-201-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  fmal  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  finm  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:    . 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-24-09  leUtream  Aircraft  Limited: 

Amendment  39-9082.  Docket  94-NM- 
201-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  and  subsequent, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetiver  it  iias  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicabijity  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following; 

(a)  Within  7  days  after  the  effective  date  of 
this  AD.  perform  a  detailed  visual  inspection 
to  detect  structural  damage  (such  as  creasing, 
cracking,  or  holes)  to  the  left  (Part-l)  and 
right  (Part  2)  overwing  fairings,  in  accordance 
with  Jetstream  Alert  Service  Bulletin  141-53- 
028.  Revision  1.  dated  October  12, 1994. 

(1)  If  no  structural  damage  is  detected, 
repeal  the  inspection  thereafter  at  intervals 
not  to  exceed  7  days. 

(2)  If  creasing  or  cracking  is  detected,  prior 
to  further  .Hight.  inspect  and  repair  it,  in 
accordance  with  the  alert  service  bulletin. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  300  hours  time-in-servic-e. 

Note  2:  The  Jetstream  Alert  Ser\'ice 
Bulletin  references  British  Aerospace  Public 
Limited  Company  Drawing  141R0700.  Issue 
3,  dated  September  14,  1994,  and  British 
Aerospace  Public  Limited  Company  Drawing 
141R0705.  Issue  2.  dated  September  22. 1994. 
for  repair  and  inspection  procedures. 


(3)  If  holes  are  detected,  prior  to  further 
flight,  repair  in  accordance  with  the  Jetstream 
Series  4100  Structural  Repair  Manual.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  300  hours  time- in-service. 

(b)  An  alternative  method  of  compliance  c  r 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-53-028,  Revision  1,  dated 
October  12. 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft.  Inc..  P.O. 
Box  16029.  Dulles  International  Airport. 
Washington.  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW..  suite 
700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
December  14. 1994. 

Issued  in  Renton,  Washington,  on 
November  22.  1994. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  94-29317  Filed  11-28-94;  8:45  ami 

BILUNO  COOe  4910-1 3-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PART  175 
(TD.  94-«8] 

Decision  Following  a  Petition  by 
Domestic  Interested  Parties     ■ 
Concerning  the  Location  and  Method 
Of  Country  of  Origin  Marking  for 
Imported  Cast  Iron  Soil  Pipes; 
Correction 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasurj'. 
ACTION:  Final  interpretive  rule; 
correction. 

SUMMARY:  This  document  corrects  two 
errors  in  the  decision  published  on 
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November  15, 1994,  in  the  Federal 
Register  (59  FR  58771)  concerning  the 
location  and  method  of  country  of  origin 
marking  of  cast  iron  soil  pipes.  Firstly, 
the  document  corrects  the  effective  date 
of  the  marking  requirements  set  forth  in 
the  document.  The  marking 
requirements  set  forth  in  the  decision 
shall  become  effective  as  to 
merchandise  entered  or  withdrawn  itovn 
warehouse  for  consumption  after 
December  23, 1994.  Secondly,  the 
document  referred  to  the  method  of 
marking  on  the  sample  pipe  as  die 
stamping  when  the  actual  method  of 
marking  on  the  sample  pipe  was  cast-in- 
mold. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dinerstein.  Office  of  Regulations 
and  Rulings.  (202)  482-7010. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  1994,  a  document  was 
published  in  the  Federal  Register  (59 
FR  58771)  giving  notice  that  Customs 
has  made  a  determination  pursuant  to  a 
petition  filed  by  domestic  interested 
parties  that  cast  iron  soil  pipes  like  the 
samples  submitted  to  Customs  and  that 
are  subject  to  the  requirements  of 
section  304(c),  Tariff  Act  of  1930.  as 
amended  are  not  legibly  marked  in  a 
conspicuous  location  to  indicate  their 
country  of  origin  by  die  stamping  the 
letters  covered  by  tar  at  the  edge  or  lip 
of  the  pipe.  Die  stamping  was  not  the 
actual  method  of  marking  on  the 
samples.  Accordingly,  this  correction 
document  remedies  that  error  by 
correctly  describing  the  method  of 
marking  as  cast-in-mold.  This  correction 
does  not  change  the  conclusion  in  the 
decision  that  the  marking  on  the  sample 
pipe  was  neither  legible  nor  in  a 
conspicuous  location. 

The  decision  published  in  the  Federal 
Register  on  November  15  also 
incorrectly  set  forth  the  effective  date  of 
the  marking  requirements  set  forth  in 
the  decision.  Instead  of  stating  that  the 
effective  date  is  a  date  30  days  after  the 
date  of  publication  of  such  notice  to  the 
petitioner  in  the  Customs  Bulletin,  as 
required  by  §  175.22,  Customs 
Regulations  (19  CFR  175.22),  the 
effective  date  set  forth  in  the  document 
incorrectly  was  30  days  after  the  date  of 
publication  of  the  decision  in  the 
Federal  Register.  The  decision  was 
published  in  the  Customs  Bulletin  on 
November  23.  1994.  Accordingly,  the 
correct  effective  date  is  December  23. 
1994.  The  marking  requirements  set 
forth  in  the  decision  published  on 
November  15,  1994  in  the  Federal 
Register  (59  FR  58771)  as  T.D.  94-88 
concerning  cast  iron  soil  pipe  shall 
become  effective  as  to  merchandise 
entered  oi  withdrawn  from  warehouse 


for  consumption  on  December  23, 1994. 
After  that  date,  cast  iron  soil  pipe  like 
the  samples  submitted  to  Customs 
pursuant  to  the  domestic  interested 
party  petition  entered  for  consumption 
or  withdrawn  from  warehouse  for 
consumption  and  not  marked  to 
indicate  their  country  of  origin 
consistent  with  the  November  15 
decision  and  other  marking 
requirements  of  the  Tariff  Act  and 
Customs  Regulations  shall  be  assessed 
marking  duties. 

Dated:  November  21,  1994. 
Harold  M.  Singer, 
Chief,  Regulations  Branch. 
(FR  Doc.  94-29354  Filed  11-28-94;  8:45  am] 
BtUJNG  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74  and  201 
[Docket  No.  92C-0293] 

Listing  of  Color  Additives  Subject  to 
Certification;  FD&C  Yeliow  No.  5 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  and  the  drug 
labeling  regulations  to  provide  for  the 
safe  use  of  FD&C  Yellow  No.  5  and 
FD&C  Yellow  No.  5  Aluminum  Lake  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye.  This  action 
is  in  response  to  a  p)etition  filed  by  the 
Cosmetic,  Toiletry,  and  Fragrance 
Association  (CTFA). 
DATES:  Effective  November  30, 1994, 
except  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objections: 
wTitten  objections  and  requests  for  a 
hearing  by  December  29. 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  2085? 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3074. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  August  10. 1992  (57  FR 
35594),  FDA  announced  that  a  color 
additive  petition  (CAP  6C0205)  had 


been  filed  by  the  CTFA,  1101  17th  St. 
NW.,  suite  300,  Washington,  DC  20036. 
The  petition  proposed  that  the  color 
additive  regulations  for  FD&C  Yellow 
No.  5  be  amended  to  provide  for  the  safe 
use  of  FD&C  Yellow  No.  5  and  its  lakes 
for  coloring  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 
The  petition  was  filed  under  sectioii  706 
(currently  section  721)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  376)  (currently  21  U.S.C. 
379e).  CTFA  later  amended  the  petition 
to  limit  the  lakes  requested  for  area  of 
the  eye  use  to  the  FD&C  Yellow  No.  5 
Aluminum  Lake  prepared  in  accordance 
with  §82.51  (21  CFR  82.51). 

II.  Regulatory  History 

The  regulatory  histor>-  of  FD&C 
Yellow  No.  5  is  summarized  in  a  final 
rule  published  in  the  Federal  Register 
of  September  4, 1985  (50  FR  35774).  In 
the  September  1985,  final  rule,  FDA 
permanently  listed  FD&C  Yellow  No.  5 
for  use  in  externally  applied  drugs  and 
in  cosmetics  generally.  FDA  also 
removed  FD&C  Yellow  No.  5  fi^om  the 
provisional  list  and  removed  a  stay  on 
the  use  of  FD&C  Yellow  No.  5  in 
external  cosmetics.  These  actions  were 
taken  in  response  to  a  color  additive 
petition  (CAP  5C0023).  The  use  of  FD&C 
Yellow  No.  5  in  food  and  ingested  drugs 
was  approved  in  the  Federal  Register  of 
February  22.  1966  (31  FR  3008).  and 
revised  on  May  8, 1969  (34  FR  7447). 

III.  Definitions 

The  term  "area  of  the  eye"  is  defined 
in  §  70.3(s)  (21  CFR  70.3(s))  as  "the  area 
enclosed  within  the  circumference  of 
the  supra-orbital  ridge  and  the  infra- 
orbital ridge,  including  the  eyebrow,  the 
skin  below  the  eyebrow,  the  eyelids  and 
the  eyelashes,  and  conjunctival  sac  of 
the  eye,  the  eyeball,  and  the  soft  areolar 
tissue  that  lies  within  the  perimeter  of 
the  infra-orbital  ridge." 

The  terra  "lake"  is  defined  in  §  70.3 
(1)  as  a  "straight  color  extended  on  a 
substratum  by  adsorption, 
coprecipitation,  or  chemical 
combination  that  does  not  include  any 
combination  of  ingredients  made  by 
simple  mixing  process." 

IV.  Applicability  of  the  Act 

Section  70.5  (a)  of  FD.A.'s  regulations 
(21  CFR  70.5  (a))  states  that  "No  fisting 
or  certification  of  a  color  additive  shall 
be  considered  to  authorize  the  use  of 
any  such  color  additive  in  any  article 
intended  for  use  in  the  area  of  the  eye 
unless  such  listing  or  certification  of 
such  color  additive  specifically  provides 
for  such  use."  The  petitioner  has 
requested  that  the  uses  for  FD&C  Yellow 
No.  5  and  FD&C  Yellow  No.  5 
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Aluminum  Lake  be  expanded  to  include 
uses  in  the  area  of  the  eye. 

Part  82  (21  CFR  part  82)  lists  the 
provisionally  listed  color  additives  that 
are  subject  to  certification  and  the 
specifications  for  those  color  additives. 
It  includes  a  description  of,  and 
specifications  for,  the  lakes  that  are 
permitted  for  use  in  foods,  drugs,  and 
cosmetics.  Sections  82.51  and  82.1051 
list  the  acceptable  substrata  that  can  be 
combined  with  the  straight  colors  fisted 
therein  to  form  lakes.  The  petitioner  has 
requested  that  this  order  be  Umited  to 
the  Aluminum  Lake  of  FD&C  Yellow 
No.  5,  prepared  in  accordance  with 
§82.51.  Section  82.51(a)(1)  Umits  the 
substrata  that  can  be  used  for  FD&C 
lakes  to  alumina. 

Because  of  known  allergic-type 
reactions.  §  74.1705(c)  (21  CFR 
74.1705(c))  requires  that  the  label  of 
over-the-counter  and  prescription  drug 
products  that  contain  FD&C  Yellow  No. 
5  and  that  are  intended  for  human  use 
and  to  be  administered  orally,  nasally, 
rectally,  or  vaginally  declare  the 
presence  of  the  color  additive  and  bear 
a  warning  statement  {§  74.1705(c)(2)  and 
(c)(3),  and  see  §  201.20(a)  and  (b)  (21 
CFR  201.20(a)  and  (b))).  Because  of  the 
potential  for  drugs  intended  for  use  in 
the  area  of  the  eye  to  come  into  contact 
with  mucous  membranes,  the  agency  is 
expanding  this  labeling  requirement  to 
include  drugs  containing  FD&C  Yellow 
No.  5  intended  for  use  in  the  area  of  the 
eye. 

V.  The  Color  Additive 

FD&C  Yellow  No.  5  is  principally  the 
trisodium  salt  of  4,5-dihydro-5-oxo-l-(4- 
sulfophenyl)-4-(4-sulfophenyl-azo]-lH- 
pyrazole-3-ca^boxylic  acid  (CAS  Reg. 
No.  1934-21-0).  To  manufacture  the 
additive.  4-amino-benzenesulfonic  acid 
is  diazotized  using  hydrochloric  acid 
and  sodium  nitrite.  The  diazo 
compound  is  coupled  with  4,5-dihydro- 
5-oxo-l-(4-sulfophenyl)-lH-pyrazole-3- 
carboxylic  acid  or  with  the  methyl  ester, 
the  ethyl  ester,  or  a  salt  of  this 
carboxyfic  acid.  The  resulting  additive 
is  purified  and  isolated  as  the  sodium 
salt.  As  stated  in  the  Federal  Register  of 
September  4. 1985,  there  are  six 
carcinogenic  impurities  that  may  be 
found  in  commercial,  certified  batches 
of  FD&C  Yellow  No.  5.  The  carcinogenic 
constituents  are  4-aminoazobenzene,  4- 
aminobiphenyl,  aniline,  azobenzene, 
benzidine,  and  1.3-diphenyltriazene. 
These  impurities  result  from  impurities 
in  the  starting  materials  used  to 
manufacture  FD&C  Yellow  No.  5  and 
fi-om  reactions  involving  these 
impurities  during  the  manufacturing 
process.  Residual  amounts  of  impurities 
are  commonly  found  among  the 


constituents  of  many  color  additives. 
The  presence  of  such  constituents, 
however,  is  not  unique  to  color 
additives.  Numerous  contaminants  are 
unavoidably  present  in  all  chemical 
products,  even  in  highly  purified 
reagent  grade  chemicals. 

VI.  Determination  of  Safety 

Under  section  721(b)(4)  of  the  act  (21 
U.S.C.  379e(b)(4)),  the  so-called  "general 
safety  clause"  for  color  additives,  a 
color  additive  cannot  be  listed  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  and  information  available  to 
FDA  establishes  that  the  color  additive 
is  safe  for  that  use.  FDA's  color  additive 
regulations  (§  70.3(i))  define  safe  as 
"convincing  evidence  that  establishes 
with  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
color  additive." 

The  anticancer  or  Delaney  clause  of 
the  Color  Additive  Amendments 
(section  721(b)(5)(B)  of  the  act)  provides 
that  for  any  use  of  a  color  additive  that 
will  not  result  in  ingestion  of  any  part 
of  such  additive,  the  color  additive  shall 
be  deemed  to  be  unsafe  and  shall  not  be 
listed  if,  after  tests  that  are  appropriate 
for  evaluating  the  safety  of  the  additive 
for  such  use,  it  is  found  to  induce 
cancer  in  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to 
constituents  of  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  fi-om  the  proposed  use  of  the 
additive  [Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984)). 

VII.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  upper  limit  of 
lifetime  exposure  to  FD&C  Yellow  No.  5 
from  its  use  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye 
is  0.56  milligrams  per  person  per  day 
(mg/p/d),  based  upon  a  maximum 
frequency  of  application  and  maximum 
quantity  applied  in  the  area  of  the  eye. 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  1),  and  the 
agency  has  not  required  such  testing 
here.  Although  the  agency  does  not 
normally  require  such  testing,  chronic 
studies  supporting  current  listings  for 
the  use  of  FD&C  Yellow  No.  5  are 
available  in  the  agency's  files,  and 
FDA's  safety  evaluation  for  the 


proposed  use  of  the  color  additive  in 
drugs  and  cosmetics  intended  for  use  in 
the  area  of  the  eye  included  a 
consideration  of  these  studies.  Two-year 
carcinogenicity  studies  of  FD&C  Yellow 
No.  5  showed  no  indication  of 
carcinogenicity. 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  color 
additive,  FDA  has  also  considered  other 
safety  data  submitted  previously  to 
support  current  listings  for  the  use  of 
FD&C  Yellow  No.  5.  These  toxicity 
studies  of  FD&C  Yellow  No.  5,  involving 
dogs,  hamsters,  rabbits,  rats,  and  mice, 
included  acute  oral  toxicity  studies; 
subchronic  studies  using  dermal 
application  and  subcutaneous  and 
intraperitoneal  injection;  chronic 
toxicity  studies  in  which  animals  were 
exposed  to  the  color  additive  through 
diet,  skin  application  and  subcutaneous 
injection;  and  reproductive  toxicity 
studies.  These  studies  did  not  produce 
any  evidence  that  FD&C  Yellow  No.  5 
would  be  unsafe  for  the  petitioned  uses. 
The  data  from  dermal  toxicity  studies 
demonstrate  that  FD&C  Yellow  No.  5  is 
nonirritating  when  applied  daily  to 
either  intact  or  abraded  skin. 

In  addition,  FDA  evaluated  the  ocular 
toxicity  studies  that  the  petitioner 
provided  to  support  the  proposed  use  of 
FD&C  Yellow  No.  5  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye. 

Almost  all  of  the  animals  in  these 
studies  were  free  of  significant  signs  of 
ocular  irritation.  The  effects  noted  in 
most  animals  that  exhibited  any 
irritation  were  slight  conjunctival 
redness  or  discharge.  These  irritations 
were  seen  sporadically  in  both  control 
and  test  animals  throughout  the  studies. 
Based  on  this  evidence,  FDA  finds  that 
there  were  no  significant  adverse 
clinical  findings  in  the  ocular  irritation 
studies. 

The  agency  has  also  used  risk 
assessment  procedures  to  estimate  the 
upper-bound  limit  of  risk  presented  by 
4-aminoazobenzene,  4-aminobiphenyl, 
aniline,  azobenzene,  benzidine,  and  1,3- 
diphenyltriazene,  carcinogenic 
chemicals  that  may  be  present  as 
impurities  in  the  additive.  The  risk 
evaluation  of  these  chemicals  has  two 
aspects:  (1)  Assessment  of  the  exposure 
to  the  impurity  from  the  proposed  use 
of  the  additive,  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

VIII.  Exposure  to  the  Impurities 

FDA  estimates  that  the  maximum 
lifetime  exposure  to  4- 
aminoazobenzene,  4-aminobiphcnyl, 
azobenzene,  benzidine,  and  1,3-    . 
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diphenyltriazene  that  will  result  from 
the  use  of  FD&C  Yellow  No.  5  that 
complies  with  the  applicable 
specifications  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye 
to  be  0.04  nanograms/person/day  (ng/p/ 
d),  0.003  ng/p/d,  4.56  ng/p/d.  0.02  ng/ 
p/d,  8.0006  ng/p/d,  and  0.02  ng/p/d, 
respectively  based  on  the  use  of  this 
color  additive  in  eyebrow  pencil, 
eyeliner,  eye  shadow,  eye  lotion,  eye 
makeup  remover,  mascara,  eye  cream, 
eye  shadow  base,  and  eye  stick. 


A.  4-Aminoazobenzene 

The  agency  evaluated  reports  showing 
that  4-aminoazobenzene  is  carcinogenic 
in  the  diet  of  rats  (Refs.  2  and  3).  and 
that  it  is  carcinogenic  when  appUed 
dermally  to  rats  (Ref.  4)  to  estimate  the 
upper-bound  Umit  of  lifetime  human 
risk  from  exposure  to  this  chemical 
stemming  from  the  proposed  use  of 
FD&C  Yellow  No.  5  as  a  color  additive 
in  drugs  and  cosmetics  intended  for  use 
in  the  area  of  the  eye.  The  agency  (Ref. 
5)  used  data  reported  by  Kirby  et  al.  that 
demonstrated  that  4-aminoazobenzene 
was  carcinogenic  by  dietary 
administration  to  Wistar  rats,  causing 
liver  cell  neoplasms  and  papillomas  of 
the  stomach.  (Refs.  2  and  3). 

Based  on  a  potential  exposing  of  0.04 
ng/p/d,  FDA  estimates  that  the  upper- 
bound  lifetime  risk  of  cancer  from  the 
potential  exposure  to  4- 
aminoazobenzene  from  the  proposed 
use  of  FD&C  Yellow  No.  5  as  a  color 
additive  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye 
is  8  X  10- 'o  or  8  in  10  billion  (Refs.  5 
and  6).  Because  of  the  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime-averaged  individual  exposure  to 
4-aminoazobenzene  is  expected  to  be 
substantially  less  than  the  worst-case 
exposiue,  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  an  earlier  determination  of  the 
risk  due  to  exposure  of  4- 
aminoazobenzene  from  all  other  uses  of 
FD&C  Yellow  No.  5,  the  agency 
calculated  the  individual  lifetime  risk  of 
cancer  to  be  less  than  1  in  100  million. 
The  use  of  FD&C  Yellow  No.  5  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye  will  not  add  appreciably 
to  this  risk.Thus,  the  agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  4- 
aminoazobenzene  that  might  result  &t)m 
the  proposed  use  of  FD&C  Yellow  No. 
5  for  coloring  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 

B.  4-AminobiphenyI 

While  a  number  of  studies  in  different 
species  have  been  f>erformed  on  4- 


aminobiphenyl,  the  agency  has  chosen 
dog  studies  reported  both  by  Block  et  al. 
(Ref.  7)  and  by  Rippe  et  al.  (Ref.  8)  for 
quantitative  risk  assessment  because  the 
data  on  these  studies  yield  a  higher  risk 
estimate  than  data  from  other  studies 
(Ref.  9).  Animals  treated  with  4- 
aminobiphenyl  showed  an  increased 
incidence  of  bladder  papillomas.  Using 
these  data,  the  agency  estimates  that  the 
upper-bound  lifetime  risk  of  cancer 
from  the  potential  exposure  of  the  area 
of  the  eye  to  4-aminobiphenyl  in 
products  containing  FD&C  Yellow  No.  5 
is  less  than  2  x  10^  or  2  in  1  billion 
(Refs.  6  and  9).  Because  of  the  numerous 
conser\'ative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime-averaged  individual  exposure  to 
4-aminobiphenyl  is  expected  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  an  earlier  determination  of  the 
risk  due  to  exposure  of  4-aminobiphenyl 
from  all  other  uses  of  FD&C  Yellow  No. 
5.  the  agency  calculated  the  individual 
lifetime  risk  of  cancer  to  be  less  than  1 
in  10  million.  The  use  of  FD&C  Yellow 
No.  5  in  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye  will  not 
add  appreciably  to  this  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  4-aminobiphenyl  that  might 
result  from  the  proposed  use  of  FD&C 
Yellow  No.  5  for  coloring  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye. 

C.  Aniline 

The  agency  used  data  reported  by  the 
National  Cancer  Institute  (NCI)  (Ref.  11) 
and  the  Chemical  Industry  Institute  of 
Toxicology  (Ref  12)  that  demonstrated 
that  aniline  was  carcinogenic  to  the 
spleen  of  Fischer  344  rats.  Using  these 
data,  FDA  estimates  that  the  upper- 
bound  lifetime  risk  of  cancer  from  the 
potential  exposure  of  the  area  of  the  eye 
to  aniline  in  products  containing  FD&C 
Yellow  No.  5  is  less  than  5  x  10  "  or  5 
in  10  trillion  (Refs.  6  and  13).  Because 
of  the  numerous  conservative 
assumptions  used  in  calculating  the 
exposure  estimate,  actual  lifetime- 
averaged  individual  exposure  to  aniline 
is  expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limits  of 
risk  would  be  less.  In  an  earlier 
determination  of  the  risk  due  to 
exposure  of  aniline  from  all  other  uses 
of  FD&C  Yellow  No.  5,  the  agency 
calculated  the  individual  lifetime  risk  of 
cancer  to  be  less  than  5  in  100  billion. 
The  use  of  FD&C  Yellow  No.  5  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye  will  not  add  appreciably 


to  this  risk.  Thus,  the  agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  aniline  that 
might  result  from  the  proposed  use  of 
FD&C  Yellow  No.  5  for  coloring  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye. 

D.  Azobenzene 

FDA  used  data  in  an  NCI-sponsored 
bioassay  which  showed  that  azobenzene 
induced  a  dose-related  increase  in  the 
incidence  of  sarcomas  of  the  abdominal 
cavity,  particularly  the  spleen,  in  both 
sexes  of  Fischer  344  rats  (Ref.  14).  From 
this  study,  the  agency  estimates  that  the 
upper-bound  lifetime  risk  of  cancer 
from  the  potential  exposure  of  the  area 
of  the  eye  to  azobenzene  in  products 
containing  FD&C  Yellow  No.  5  is  less 
than  2  x  10  '2  or  2  in  1  trillion  (Refs.  6 
and  15).  Because  of  the  numerous 
consen'ative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime-averaged  individual  exposure  to 
azobenzene  is  expected  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  an  earlier  determination  of  the 
risk  due  to  exposure  of  azobenzene  from 
all  other  uses  of  FD&C  Yellow  No.  5.  the 
agency  calculated  the  individual 
lifetime  risk  of  cancer  to  be  less  than  2 
in  10  billion.  The  use  of  FD&C  Yellow 
No.  5  in  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye  will  not 
add  appreciably  to  this  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  barm  from 
exposure  to  azobenzene  that  might 
result  from  the  proposed  use  of  FD&C 
Yellow  No.  5  for  coloring  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye. 

E.  Benzidine 

FDA  used  a  human  epidemiology 
study  by  Zavon  (Ref.  16)  and  a  study 
performed  by  Rinde  and  Troll  in  the 
Rhesus  monkey  (Ref  17)  as  the  basis  for 
a  quantitative  risk  assessment  on 
benzidine. 

Zavon  attempted  to  obtain  good  data 
on  exposure  to  benzidine  by  analyzing 
the  urine  of  workers  in  a  plant  that 
manufactures  this  substance.  The 
workers  were  monitored  until  a  number 
of  them  were  diagnosed  as  having 
bladder  neoplasms.  Urine  levels  of 
benzidine  in  workers  were  measured 
before  each  work  shift,  after  each  work 
shift,  and  on  every  Monday  morning. 
Average  levels  were:  Before  work.  0.01 
mg/liter  (L);  after  work,  0.04  mg/L;  and 
on  Monday  morning  before  work, 
somewhat  below  0.005  mg/L. 

No  controlled  study  witn  the 
administration  of  benzidine  and  the 
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concomitant  measurement  of  benzidine 
in  the  urine  in  humans  has  been 
performed.  Thus,  the  conversion  from 
urine  concentration  to  total  exposure 
cannot  be  made  from  human  data  alone. 
However,  the  Rinde  and  Troll  study 
related  ingestion  of  benzidine  to 
amounts  of  benzidine  and 
monoacetylbenzidine  in  the  urine  of 
Rhesus  monkeys.  The  agency  believes  it 
is  rrasonable  to  use  this  study  to  relate 
urine  concentration  to  exposure  for 
humans  (Ref.  18).  This  procedure  yields 
a  higher  risk  estimate  than  if  the  risk 
was  estimated  solely  from  an  animal 
feeding  study  and  thus  is  less  likely  to 
underestimate  risk. 

In  the  Rinde  and  Troll  study, 
benzidine  was  administered  orally  to 
Rhesus  monkeys,  and  the  72-hour  urine 
collection  was  analyzed  for  benzidine 
ami  monoacetylbenzidine.  In  two  trials 
the  amount  of  benzidine  and 
monoacetylbenzidine  excreted  in  the 
urine  was  1.4  percent  and  1.5  percent  of 
the  initial  input.  The  agency  used  these 
data,  and  applied  a  siifety  factor  of  two 
to  compensate  for  uncertainties,  to 
estimate  that  the  amount  of  benzidine 
and  monoacefylF)onzidine  excreted  in 
the  urine  of  humans  is  approximately  3 
piTcent  of  that  consumed.  The  agency 
then  calculated  that  the  average  human 
worker  in  the  Zav;on  study  was  exposed 
to  approximately  0  8  mg  benzidine  per 
work  day. 

Based  on  the^e  two  studies  the  agency 
esiimales  that  the  upper-bound  lifetime 
risk  of  cancer  from  the  potential 
exposure  of  the  area  Of  the  eye  to 
benzidine  in  products  containing  FD&C 
Yellow  No.  5  is  less  than  4  x  10 '''  or  4 
in  1  billion  (Refs.  6  and  18).  Because  of 
the  numerous  conservative  assumptions 
u.sed  in  calculating  the  exposure 
estimate,  actual  lifetime-averaged 
individual  exposure  to  benzidine  is 
expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limits  of 
risk  would  be  less.  In  an  earUer 
determination  of  the  risk  due  to 
exposure  of  benzidine  from  all  other 
uses  of  FD&C  Yellow  No.  5,  the  agency 
calculated  the  individual  lifetime  risk  of 
cancer  to  be  less  than  3  in  10  million. 
The  use  of  FD&C  Yellow  No.  5  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye  will  not  add  appreciably 
to  this  risk.  Thus,  the  agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  benzidine  that 
might  result  from  the  proposed  use  of 
FD&C  Yellow  No.  5  for  coloring  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye. 


F.  1 ,3-Diphenyhriazene . 

In  doing  risk  assessments  for  this 
substance,  the  agency  has  used  reports 
showing  that  1,3-diphenyltriazene  is 
carcinogenic  in  the  diet,  and  that  it  is 
carcinogenic  when  applied  dermally.  A 
study  performed  by  Otsuka  (Ref.  19) 
showed  that  1,3-diphenyltriazene 
produced  forestomach  tumors  in  mice 
upon  dietary  exposure.  The  agency 
estimates  that  exposure  of  the  area  of 
the  eye  to  1,3-diphenyltriazene  from 
products  containing  FD&C  Yellow  No.  5 
presents  a  lifetime  risk  of  less  than  2  x 
10  'I  or  2  in  100  billion  (Refs.  6  and  20). 
A  lifetime  skin  painting  study  using  1,3- 
diphenyltriazene  on  mouse  skin  was 
performed  by  Kirby  (Ref.  21).  Based  on 
this  study,  the  agency  estimates  that  the 
upper-bound  lifetime  risk  of  cancer 
from  the  potential  dermal  exposure  to 
1.3-diphenyltriazene  from  products  for 
the  area  of  the  eye  containing  FD&C 
Yellow  No.  5  is  less  than  2  x  10  '^  or  2 
in  1  trillion  (Rgfs.  6  and  20).  Because  of 
the  numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  actual  lifetime-averaged 
individual  exposure  to  1.3- 
diphenyltriazene  is  expected  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  calculated 
upper-bound  limits  of  risk  would  be 
less.  In  earlier  determinations  of  the  risk 
due  to  exposure  of  1,3-diphenyltriazene 
from  all  other  uses  of  FD&C  Yellow  No. 
5.  the  agency  calculated  the  individual 
lifetime  risk  of  cancer  to  be  less  than  2 
in  1  billion.  The  use  of  FD&C  Yellow 
No.  5  in  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye  will  not 
add  appreciably  to  this  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  1,3-diphenyltriazene  that 
might  result  from  the  proposed  use  of 
FD&C  Yellow  No.  5  for  coloring  in  drugs 
and  cosmetics  intended  for  use  in  the 
area  of  the  eye. 

IX.  Conclusions 

A.  Safety 

Based  upon  the  available  toxicity  data 
and  other  relevant  considerations 
discussed  above,  FDA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  the  petitioned  use 
of  FD&C  Yellow  No.  5  and  FD&C  Yellow 
No.  5  Aluminum  Lake  as  color  additives 
for  use  in  the  area  of  the  eye.  The 
agency  also  concludes  on  the  basis  of 
available  data  that  the  color  additive 
will  perform  its  intended  technical 
effect  and,  thus,  is  suitable  for  the 
petitioned  uses.  The  agency,  therefore, 
is  amending  §§  74.1705  and  74.2705  of 
the  color  additive  regulations  to  provide 
for  the  use  of  FD&C  Yellow  No.  5  and 


FD&C  Yellow  No.  5  Aluminum  Lake  in 
drugs  and  cosmetics  intended  for  use  in 
the  area  of  the  eye.  In  addition,  FDA  is 
amending  §  201.20  of  the  drug  labeling 
regulations  to  reflect  the  fact  that  these 
color  additives  may  be  used  in  drugs 
intended  for  use  in  the  area  of  the  eye. 

B.  Specifications 

FD&C  Yellow  No.  5  is  currently 
produced  as  a  certifiable  color  additive 
for  use  in  food,  and  in  drugs  and 
cosmetics  generally  in  accordance  with 
part  80  (21  CFR  part  80).  Based  upon  the 
low  levels  of  exposure  to  4- 
aminoazobenzene,  4-aminobiphenyl, 
aniline,  azobenzene,  benzidine,  and  1.3- 
diphenyltriazene  that  results  under  the 
current  specifications  in  §§  74.705  (21 
CFR  74.705),  74.1705,  and  74.2705  (21 
CFR  74.2705),  the  agency  concludes  that 
the  specifications  listed  in  §  74.705  are 
adequate  to  ensure  the  safe  use  of  this 
color  additive  and  to  control  the 
amounts  of  4-aminoazobenzene,  4- 
aminobiphenyl,  aniline,  azobenzene, 
benzidine,  and  1.3-diphenyltriazene 
that  may  exist  as  impurities  in  the  color 
additive  when  used  in  drugs  and 
cosmetics  intended  for  use  in  the  area 
of  the  eye. 

X.  Inspection  of  Documents 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71.15.  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

This  document  provides  for  the 
permanent  listing  of  the  aluminum  lake 
of  FD&C  Yellow  No.  5  for  use  in  the  area 
of  the  eye.  Other  uses  of  the  lakes  of 
FD&C  Yellow  No.  5  are  provisionally 
listed  under  §§81.1  (21  CFR  81.1), 
82.51.  82.705  (21  CFR  82.705),  and 
82.1051.  The  agency  notes  that 
§§  74.1705  (b)(2)  and  74.2705  (b)(2)  refer 
to  §  82.51  for  the  manufacturing  process 
and  specifications  for  the  lakes  of  FD&C 
Yellow  No.  5.  While  the  agency 
recognizes  that  this  referral  is  to  a 
section  that  is  designated  as  provisional, 
FDA  considers  this  referral  to  be 
appropriate  because  that  section  defines 
current  good  manufacturing  practice 
and  provides  appropriate  specifications 
to  ensure  the  quality  and  purity  of  lakes 
made  vrith  the  color  additive,  the 
agency  has  under  consideration  an 
action  to  permanently  Ust  all  lakes  that 


have  been  provisionally  listed  under 
parts  81  and  82  (21  CFR  parts  81  and 
82).  When  that  action  is  completed, 
FDA  intends  to  amend  this  referral  as 
appropriate. 

XL  Envirotunental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  actioiL  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

XII.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  29, 1994, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
aiid  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  am.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register.    I  j 
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List  of  Subjects 

21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 
21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  74  and 
201  are  amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  74  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402.  403.  409, 
501,502.505.601.602.701.721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  3^1.  341,  342,  343,  348.  351.  352.  355. 
361.362,  371,  379e). 

2.  Section  74.1705  is  amended  by 
redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3).  by  adding  new- 
paragraph  (a)(2),  by  revising  paragraph 
(b),  and  the  first  sentence  of  paragraphs 
(c)(2)  and  (c)(3),  respectively  to  read  as 
follows; 

§  74.1705    FD&C  Yellow  No.  5. 

(a)  •  *  • 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  shall  be  prepared  in  accordance 
with  the  requirements  of  §  82.51  of  Uiis 
chapter. 
•        •        »        •        « 

(b)  L^ses  and  restrictions.  (1)  FD&C 
Yellow  No.  5  may  be  safely  used  for 
coloring  drugs  generally,  including 
dnigs  intended  for  use  in  the  area  of  the 
eye,  in  amounts  consistent  with  current 
good  manufacturing  practice. 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  may  be  safely  used  for  coloring 
drugs  intended  for  use  in  the  area  of  the 
eye,  when  prepared  in  accordance  with 
§82.51  of  this  chapter. 

(c)  *  •  • 
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(2)  The  label  of  OTC  and  prescription 
drug  products  intended  for  human  use 
administered  orally,  nasally,  rectally,  or 
vaginally,  or  for  use  in  the  area  of  the 
eye,  containing  FD&C  Yellow  No.  5 
shall  specifically  declare  the  presence  of 
FD&C  Yellow  No.  5  by  listing  the  color 
additive  using  the  names  FD&C  Yellow 
No.  5  and  tartrazine.  *  *  * 

(3)  For  prescription  drugs  for  human 
use  containing  FD&C  Yellow  No.  5  that 
are  administered  orally,  nasally, 
vaginally,  or  rectally,  or  for  use  in  the 
area  of  the  eye,  the  labeling  required  by 
§  201.100(d)  of  this  chapter  shall,  in 
addition  to  the  label  statement  required 
under  paragraph  (c)(2)  of  this  section, 
bear  the  warning  statement  "This 
product  contains  FD&C  Yellow  No.  5 
(tartrazine)  which  may  cause  allergic- 
type  reactions  (including  bronchial 
asthma)  in  certain  susceptible  persons. 


3.  Section  74.2705  is  amended  by 
redesignating  the  introductory  text  of 
paragraph  (b)  as  paragraph  (b)(1)  and 
revising  it,  by  adding  new  paragraph 
(b)(2),  and  by  revising  paragraph  (c)  to 
read  as  follows: 

§74.2705    FDAC  Yellow  No.  5. 

***** 

(b)  Specifications.  (1)  FD&C  Yellow 
No.  5  shall  conform  to  the  following 
specifications  and  shall  be  free  from 
impurities  other  than  those  named  to 
the  extent  that  such  other  impurities 
may  be  avoided  by  good  manufacturing 
practice: 

•        *         •         *         • 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  shall  be  prepared  in  accordance 
with  the  requirements  of  §  82.51  of  this 
chapter. 

(c)  Uses  and  restrictions.  (1)  FD&C 
Yellow  No.  5  may  be  safely  used  for 
coloring  cosmetics  generally,  including 
cosmetics  intended  for  use  in  the  area 
of  the  eye,  in  amounts  consistent  with 
current  good  manufacturing  practice. 

(2)  FD&C  Yellow  No.  5  Aluminum 
Lake  may  be  safely  used  for  coloring 
cosmetics  intended  for  use  in  the  area 
of  the  eye,  subject  to  the  restrictions  on 
use  of  color  additives  in  §  70.5(b)  and  (c) 
of  this  chapter,  in  amounts  consistent 
with  current  good  manufacturing 
practice. 


PART  201— LABELING 

4.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees  201 .  301.  501 .  502.  503. 
505.  506.  507.  508.  510.  512.  530-542.  701. 
704.  721  of  the  Federal  Food.  Drug,  and 


Cosmetic  Act  (21  U.S.C  321,  331,  351,  352. 
353,  355.  356,  357.  358,  360,  360b,  360gg- 
360SS,  371,  374,  379e);  sees.  215,  301.  351. 
361  of  the  Pubhc  Heahh  Service  Act  (42 
U.S.C216.  241.262.  264). 

5.  Section  201.20  is  amended  by 
revising  the  first  sentence  of  paragraphs 
(a)  and  (b).  respectively  to  read  as 
follows: 

§  201  ^    Declaration  of  presence  of  FDAC 
Yellow  No.  5  and/or  FD&C  Yellow  No.  6  in 
certain  drugs  for  human  use. 

(a)  The  label  for  over-the-counter  and 
prescription  drug  products  intended  for 
human  use  administered  orally,  nasally, 
rectally,  or  vaginally,  or  for  use  in  the 
area  of  the  eye.  containing  FD&C  Yellow 
No.  5  as  a  color  additive  using  the 
names  FD&C  Yellow  No.  5  and 
tartrazine.  *  *  * 

(b)  For  prescription  drugs  for  human 
use  containing  FD&C  Yellow  No.  5  that 
are  administered  orally,  nasally, 
vaginally,  or  rectally,  or  for  use  in  the 
area  of  the  eye,  the  labeling  required  by 
§  201.100(d)  shall  bear  the  warning 
statement  "This  product  contains  FD&C 
Yellow  No.  5  (tartrazine)  which  may 
cause  allergic-type  reactions  (including 
bronchial  asthma)  in  certain  susceptible 
persons.  *  *  * 

»        •        »        •        * 

Dated:  November  18, 1994. 
William  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-29253  Filed  11-28-94;  8:45  am) 
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21  CFR  Part  80 

[Docket  No.  94C-0041] 

Color  Additive  Certification;  Increase 
in  Fees  For  Certification  Services 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Interim  rule;  opportunity  for 
public  comment. 

SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  amending  the 
color  additive  regulations  by  increasing 
the  fees  for  certification  services.  The 
change  in  fees  will  allow  FDA  to 
continue  to  maintain  an  adequate  color 
certification  program  as  required  by  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  The  fees  are  intended  to 
recover  the  full  costs  of  operation  of 
FDA's  color  certification  program, 
including  the  unfunded  hability  of  the 
Civil  Service  Retirement  Fund  and  the 
appropriate  overhead  costs  of  the  Public 
Health  Ser\'ice  (PHS)  and  the 
Department  of  Health  and  Human 
Services  (DHHS). 


DATES:  Effective  December  29, 1994; 
written  comments  by  February  13, 1995. 
ADDRESSES:  Submit  uTitten  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Farklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Petak,  Accounting  Branch 
(HFA-120).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1766. 
SUPP1.EMENTARY  INFORMATION: 

I.  Background 

FDA  is  increasing  the  fees  now 
provided  for  in  its  regulations  for 
certifying  color  additives.  This  increase 
is  necessary  because  of  a  general 
increase  in  all  costs  of  operating  the 
certification  program. 

The  current  fee  schedule  specified  in 
the  regulations  became  effective  in 
1982.  While  costs  of  the  certification 
program  have  increased  through  the 
years,  imtil  1991.  the  steady  growth  of 
the  color  additive  market  and 
corresponding  increase  in  the  batches 
certified  generated  sufficient  revenue  to 
cover  these  increased  costs.  Since  1991, 
however,  the  volume  of  batches  certified 
has  leveled  off.  while  the  costs  have 
continued  to  rise  at  approximately  10 
percent  per  year. 

Sections  721(e)  of  the  act  (21  U.S.C. 
379e(e))  requires  that  fees  necessary  to 
provide,  maintain,  and  equip  an 
adequate  color  additive  certification 
program  be  specified  in  agency 
regulations.  As  is  evidenced  by  the 
deficit  incurred  during  fiscal  year  1993, 
the  current  fee  schedule  is  insufficient 
to  provide,  equip,  and  maintain  an 
adequate  certification  service. 
Therefore,  an  immediate  increase  is 
necessary.  All  cost  estimates  are 
described  in  the  "1993  Color 
Certification  Fee  Study."A  copy  of  this 
document  is  on  file  at  the  Dockets 
Management  Branch  (address  above). 

The  fee  schedule  for  color  additive 
certification  is  designed  to  cover  all  the 
costs  involved  in  certifying  batches  of 
color  additives.  This  includes  both  the 
cost  of  specific  tests  required  by  the 
regulations  and  the  general  costs 
associated  with  the  certification 
program,  such  as  costs  of  accounting, 
reviewing  data,  issuing  certificates,  and 
conducting  research  and  establishment 
inspections.  However,  previous  fees 
have  not  reflected  all  applicable 
overhead  costs  for  the  program.  The 
new  fee  schedule  reflects  these 
overhead  costs,  including  costs  of 
management  support  provided  by  both 
PHS  and  DHHS,  personnel  costs  for  the 
unfunded  liability  portion  of  the  Civil 
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Service  Rfetirement  Fund,  and  ancillary 
costs  of  space,  equipment,  and  supplies. 
The  agency  has  concluded  that  it  is 
pecessary  to  include  these  costs  in  the 
calculation  of  the  fees  to  ensure  that  the 
fees  fully  cover  the  costs  of  certification. 
The  new  See  schedule  is  consistent  with 
costs  included  in  the  1991  fee 
adjustment  for  certifying  insulin  (56  FR 
50248.  October  4, 1991).. 

The  fee  for  straight  colors  including 
lakes  is  $.30  per  pound  (a  $.05  per 
pound  increase)  with  a  minimum  fee  of 
$192.  There  are  similar  increases  in  fees 
for  repacks  of  certified  color  additives 
and  color  additive  mixtures.  In  addition, 
the  fees  will  increase  at  a  rate  that  is 
proportional  to  Federal  salary  increases, 
commencing  with  pay  raises  on  or  after 
January  1. 1996.  This  provision  permits 
FDA  to  set  initial  fees  lower  than  they 
would  otherwise  be  set.  Further  fee 
adjustments  based  on  increased  FDA 
salary  costs  should  permit  revenues  and 
expenses  to  remain  in  balance.  Before 
FDA  implements  the  further  fee 
escalation  provision,  the  agency  plans  to 
issue  a  final  rule  that  will  address  any 
comments  that  may  be  submitted  on  this 
provision.  Also,  if  the  agency 
unexpectedly  finds  itself  with 
substantial  retained  earnings  after  the 
fee  escalation  provision  is  finalized,  the 
agency  may  make  refunds  available  to 
color  manufacturers  as  it  has  done  in 
the  past.  The  agency  will  publish  a 
notice  in  the  Federal  Register  when 
there  is  a  fee  adjustment. 

IL  Effective  Date  and  Opportunity  for 
Public  Comment 

The  agency  is  issuing  this  amendment 
as  an  interim  rule  effective  December 
29. 1994.  The  establishment  of  fees 
necessary  to  provide,  equip,  and 
maintain  an  adequate  certification 
service  for  colors  has  been  mandated  by 
Congress  under  section  721(e)  of  the  act. 
As  certification  services  are  provided  to 
industry  directly  by  FDA,  the  setting  of 
a  fee  schedule  to  pay  for  these  services 
is  a  matter  particularly  within  the 
purview  and  expertise  of  the  agfency. 
The  fees  established  by  this  regulation 
have  been  based  on  cost  accounting 
methods  using  data  compiled  by  the 
agency.  The  fees  reflect  Oie  charges  for 
overhead  and  unfunded  liability  of  the 
Civil  Service  Retirement  System.  If  the 
new  fee  schedule  is  not  put  in  place 
soon,  FDA  will  not  be  able  to  respond 
to  the  industry  demands  for  color 
certification  services  as  described  above, 
with  resulting  delays  and  added  costs  to 
industry.  Moreover,  money  to  operate 
the  color  certification  program  is  being 
drawn  from  retained  earnings  pending 
revision  of  the  basis  on  which  fees  are 
calculated.  For  all  of  these  reasons. 


under  5  U.S.C.  553(b)(B)  FDA  finds  that 
providing  for  notice  and  public 
comment  prior  to  the  establishment  of 
these  fees,  and  for  revising  the  basis  on 
which  these  fees  are  calculated,  is 
contrary  to  the  public  interest. 

The  agency  believes,  however,  that  it 
is  appropriate  to  invite  and  consider 
pubUc  comments  on  these  requirements. 
Therefore,  under  §  10.40(e)  (21  CFR 
10.40(e)),  interested  persons  may,  on  or 
before  February  13, 1995,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
document.  The  agency  will  use  any 
comments  received  to  determine 
whether  the  interim  rule  should  be 
modified.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Mcfiday  through  Friday. 

in.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  entire  cost  of  this  fee 
increase  would  be  approximately 
$450,000  per  year  and  would  be 
distributed  amongst  approximately  40 
companies  who  would  pay  an  increased 
fee  that  is  proportional  to  the  number  of 
poimds  of  color  that  they  certify.  The 
great  majority  of  these  costs  will  be 
borne  by  a  few  firms  that  have  a 
dominate  share  of  the  masket.  Thus,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 


IV.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  80 

Color  additives.  Cosmetics,  Drugs, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  80  is 
amended  as  follows: 

PART  80— COLOR  ADDITIVE 
CERTIFICATION 

1.  The^authority  citation  for  21  CFR 
part  80  continues  to  read  as  follows: 

Authority:  Sees.  701,  721  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C.  371. 
379e). 

2.  Section  80.10  is  amended  by 
revising  paragraphs  (a)  and  (b),  by 
redesignating  paragraphs  (c)  Uuough  (e) 
as  (d)  through  (f),  and  by  adding  new 
paragraph  (c)  to  read  as  follows: 

§  80.1 0    Fees  for  certification  services. 

(a)  Fees  for  straight  colors  including 
lakes.  The  fee  for  the  services  provided 
by  the  regulations  in  this  part  in  the 
case  of  each  request  for  certification 
submitted  in  accordance  with 
§80.21(j)(l)  and  (j)(2)  shaU  be  30  cents 
per  pound  of  the  batch  covered  by  such 
requests,  but  no  such  fee  shall  be  less 
than  $192. 

(b)  Fees  for  repacks  of  certified  color 
additives  and  color  additive  mixtures. 
The  fees  for  the  services  provided  under 
the  regulatioBS  in  this  part  in  the  case 
of  each  request  for  certification 
submitted  in  accordance  with 
§80.21(j)(3)  and  (j)(4)  shall  be: 

(1)  100  pounds  or  less — $30. 

(2)  Over  100  pounds  but  not  over 
1,000  pounds— $30  plus  6  cents  for  each 
poimd  over  100  pounds. 

(3)  Over  1.000  pounds— $84  plus  2 
cents  for  each  pound  over  1,000  pounds. 

(c)  The  fees  established  in  paragraphs 
(a)  and  (b)  of  this  section  will  increase 
as  Federal  salary  costs  increase, 
commencing  with  pay  raises  on  or  after 
Januarj'  1, 1996. 

•        *        *      _  •        • 

Dated:  September  26. 1994. 
William  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-29381  Filed  11-28-94:  8:45  am] 
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DEPARTMENT  Of  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissionef 

24  CFR  Parts  246  and  266    , 
[Docket  No.  R-94-16S5;  FR-3383-N-03J 
RIN  2502-AF94 

Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Multifamily  Project  Loans:  Notice  of 
Extension  of  Effective  Period  of  Interim 
Rule 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  ilousing 
Commissioner,  HLTD. 
ACTION:  Interim  rule;  Extension  of 
effective  period. 

SUMMARY:  On  December  3, 1993  (58  FT? 
64032).  the  Department  published  an 
interim  rule  that  authorizes  the  Housing 
Finance  Agency  Risk-Sharing  Program 
for  Insured  Affordable  Multifamily 
Project  Loans.  The  preamble  to  the 
interim  rule  stated  that:  "The 
Department  has  adopted  a  policy  of 
setting  a  date  for  expiration  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  This  sunset 
provision  appears  in  §  266.1(c)  of  the 
rule,  and  provides  that  the  interim  rule 
will  expire  on  a  date  12  months  from 
publication  unless  a  final  rule  is 
published  before  that  date." 

This  notice  extends  the  effective 
period  for  24  CFR  246.1(e)  and  24  CFR 
part  266,  from  December  5.  1994  until 
the  final  rule  is  published  and  made 
effective,  at  which  point  the  rule  will 
remain  in  effect. 

DATES:  The  effective  date  for  24  CFR 
246.1(e)  and  24  CFR  part  266  is 
extended  from  December  5, 1994,  until 
the  final  rule  is  published  and  made 
effective,  at  which  point  the  final  rule 
will  remain  in  effect. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Luton.  Acting  Director.  PoUcies  and 
Procedures  Division.  Office  of  Insured 
Multifamily  Housing  Development. 
Room  6116.  (202)  708-2556.  Hearing- 
and  speech-impaired  persons  may  call 
(202)  708-4594.  (The  above  listed 
telephone  numbers  are  not  toll-free.) 
SUPPllMENTARY  INFORMATION:  On 
December  3.  1993  (58  PR  64032).  the 
Department  published  an  interim  rule 
that  authorizes  the  Housing  Finance 
Agency  Risk-Sharing  Program  for 
Insured  Affordable  Multifamily  Project 
Loans.  The  preamble  to  the  interim  rule 
stated  that:  "The  Department  has 
adopted  a  policy  of  setting  a  date  for 


expiration  of  an  interim  rule  unless  a 
final  rule  is  published  before  that  date. 
This  sunset  provision  appears  in 
§  266.1(c)  of  the  rule,  and  provides  that 
the  interim  rule  will  expire  on  a  date  12 
months  fitim  publication  unless  a  final 
rule  is  published  before  that  date." 

The  final  rule  is  ciurently  in  its  final 
stages  of  review  and  HUD  anticipates 
that  the  final  rule  will  be  published 
before  the  expiration  of  calendar  year 
1994.  In  order  to  prevent  a  period  in 
which  the.HFA  Risk-Sharing  Program 
will  be  without  effective  regulations,  the 
Department  is  extending  the  effective 
period  of  the  interim  rule  until  the  final 
rule  is  published  and  made  effective. 

Accordingly,  the  effective  period  for 
the  interim  rule  published  on  December 
3. 1993  (58  FR  64032).  is  extended  from 
Decemt)er  5. 1994  until  the  date  the 
final  rule  is  made  effective,  at  which 
point  the  final  rule  will  remain  in  effect. 

Dated:  November  21, 1994. 

Nicolas  P.  Retsinas, 

Assisiani  Secretary  for  Housing-Federal 
Housing  Commissioner. 

|FR  Doc.  94-29331  Filed  ll-2»-«4;  8:45  ami 
BILUNO  COOE  4210-37-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  253 

Cost  of  Living  Adjustment  for 
Performance  of  Musical  Compositions 
by  Colleges  and  Universities 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Final  rule. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  announces  a  cost  of 
living  adjustment  of  2.6%  in  the  royalty 
rates  paid  by  college,  universities,  or 
other  nonprofit  educational  institutions 
that  are  not  affiliated  with  National 
Public  Radio,  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions.  The  cost  of  living 
adjustment  is  an  annual  adjustment 
required  by  37  CFR  253.10(b)  of  the 
Copyright  Office's  rules. 
EFFECTIVE  DATE:  January  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger.  Acting  General 
Counsel,  Copyright  GC/I&R.  PO  Box 
70400.  Southwest  Station.  Washington. 
DC.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-6366. 
SUPPLEMENTARY  INFORMATION:  On 
December  22.  1992.  the  Copyright 
Royalty  Tribunal  published  in  the 
Federal  Register  final  rules  governing 


the  terms  and  rates  of  copyright  royalty 
payments  with  respect  to  certain  uses  by 
noncommercial  educational  broadcast 
stations  of  published  nondramatic 
musical  works  and  published  pictorial, 
graphic  and  sculptural  works.  57  FR 
60957.  It  was  determined  in  that 
proceeding  that  the  royalty  rate  to  be 
paid  by  colleges,  universities,  and  other 
nonprofit  educational  institutions  that 
are  not  affiliated  with  National  Public 
Radio  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions  wonld  be  adjusted  each 
year  according  to  changes  in  the 
Consumer  Price  Index.  37  CFR  304.10. 
Accordingly,  last  year,  the  Tribunal 
published  a  cost  of  living  adjustment' on 
December  1. 1993.  58  FR  63294. 

On  December  17.  1993.  the  Copyright 
Royalty  Tribunal  was  abolished  by 
Congress.  Copyright  Royalty  Tribunal 
Reform  Act  of  1993  (CRT  Reform  Act). 
Pub.  L.  103-198. 107  Stat.  2304.  The 
CRT  Reform  Act  directed  the  Library  of 
Congress  and  the  Copyright  Office  to 
adopt  the  rules  and  regulations  of  the 
CRT  as  found  in  chapter  3  of  37  CFR. 
17  U.S.C.  802(d).  The  Office 
subsequently  reissued  the  CRT 
regulations  on  December  22. 1993.  58 
FR  67690. 

Former  37  CFR  304.10.  which  calls  for 
annual  cost  of  living  adjustments  to 
rates  paid  by  college  and  university 
radio  stations  for  music,  was 
renumbered  37  CFR  253.10.  in  a  later 
action.  59  FR  23964  (1994). 

As  a  result,  the  Copyright  Office  of  the 
Library  of  Congress  is  hereby 
performing  the  annual  cost  of  living 
adjustment  pursuant  to  the  1992  public 
broadcasting  rate  adjustment 
proceeding. 

The  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price 
Index  (all  consumers,  all  items)  during 
the  period  from  the  most  recent  Index 
published  before  December  1,  1993  to 
the  most  recent  Index  published  before 
December  1,  1994  was  2.6%  (1993's 
figure  waS  145.7;  1994's  figure  was 
149.5,  based  on  1982-1984  equalling 
100).  Rounding  off  to  the  nearest  dollar, 
the  adjustment  in  the  royalty  rate  for  the 
use  of  musical  compositions  in  the 
repertory  of  ASCAP  and  BMI  is  $205, 
each,  and  $48  for  the  use  of  musical 
compositions  in  the  repertory  of  SESAC 

List  of  Subjects  in  37  CFR  Part  253 

Copyrights,  Music,  Radio,  Television. 

PART  253— [AMENDED! 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  17  U.S.Q  118,  801(b)(1)  and 
803. 


2.  37  CFR  253.5  is  amended  by 
revising  paragraphs  (c)(1)  through  (c)(3). 

§253.5    Performance  of  musical 
compositions  by  put>lic  t>roadc3sting 
entities  licensed  to  colleges  and 
universities. 


(c)  *  •  • 

(1)  For  all 
repertory  of 

(2)  For  all 
repertory  of 

(3)  For  all 
repertory  of 


such  compositions  in  the 
ASCAP  annually:  $205. 
such  compositions  in  the 
BMI  annually:  $205. 
such  compositions  in  the 
SESAC  annually:  $48. 


Maiybeth  Peters, 

Register  of  Copyrights. 

Dated:  Novemiier  17, 1994. 

lames  H.  Biilington, 

The  Librarian  of  Congress. 

|FR  Doc.  94-29250  Filed  11-2&-94;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

R1N2900-AG86 

Chronic  Fatigue  Syndrome 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  by 
adding  a  diagnostic  code  and  evaluation 
criteria  for  chronic  fatigue  syndrome. 
The  intended  effect  of  this  amendment 
is  to  ensure  that  veterans  diagnosed 
with  this  condition  meet  uniform 
criteria  and  receive  consistent 
evaluations. 

DATES:  Comments  must  be  received  on 
or  before  January  30. 1995.  This 
amendment  is  effective  November  29. 
1994. 

ADDRESSES:  Mail  written  comments  to: 
Director.  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs.  810  Vermont  Ave.. 
NW.  Washington.  DC  20420  or  hand 
deliver  written  comments  to:  Office  of 
Regulations  Management.  Room  1176, 
801  Eye  Street.  NW.  Washington.  DC 
20001.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AG86."  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulations 
Management.  Room  1176,  801  Eye 
Street.  NW,  Washington,  DC  20001 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 


FOR  FURTHER  INFORMATION  CONTACT: 
CaroU  McBrine.  M.D..  tZonsultant. 
Regulations  Staff.  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  NW, 
Washington  DC  20420.  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  Chronic 
fatigue  syndrome  (CFS).  while  similar  to 
syndromes  described  in  the  last  centurj'. 
such  as  neurasthenia,  is  a  syndrome  in 
which  there  has  been  renewed  interest 
in  recent  years.  This  document 
establishes  a  diagnostic  code  and 
criteria  for  its  evaluation.  While  this 
condition  is  of  unknown  etiology,  we 
have  included  it  with  systemic  diseases, 
now  designated  §  4.88b,  because  it  often 
involves  many  body  systems,  and  may 
be  of  infectious  or  immune  origin, 
similar  to  other  diseases  in  this  section. 

CFS  is  a  condition  characterized  by 
non-specific  symptoms.  Because  it  has 
been  ill-defined  and  sometimes 
confus^i  with  other  conditions,  we 
have  provided  required  diagnostic 
criteria  for  VA  piuposes  in  §  4.88a. 
These  criteria  are  based  on  diagnostic 
criteria  for  CFS  provided  in  a  pamphlet 
entitled  "Chronic  Fatigue  Syndrome — A 
Pamphlet  for  Physicians"  pubUshed  in 
May,  1992  by  the  U.S.  Department  of 
Health  and  Human  Services.  Public 
Health  Service,  National  Institutes  of 
Health  (NIH  Publication  No.  92-484). 

The  diagnosis  of  CFS,  according  to  the 
NIH  pamphlet,  requires  the  presence  of 
two  major  criteria:  (1)  The  new  onset  of 
persistent  or  relapsing  debilitating 
fatigue  or  easy  fatigability  in  a  person 
who  has  no  previous  history  of  similar 
symptoms,  that  does  not  resolve  with 
bedrest,  and  that  is  severe  enough  to 
reduce  or  impair  average  daily  activity 
below  50%  of  the  patient's  premorbid 
activity  level  for  a  period  of  at  least  six 
months,  and  (2)  other  clinical 
conditions  that  may  produce  similar 
symptoms  must  be  excluded  by 
thorough  evaluation,  based  on  history, 
physical  examination,  and  appropriate 
laboratory  findings.  In  addition  to  these 
major  criteria,  there  must  be  either  at 
least  six  of  eleven  specified  symptoms 
plus  at  least  two  of  tiiree  physical 
criteria,  or  at  least  eight  of  the  specified 
eleven  symptoms.  These  criteria  are  set 
forth  in  the  final  rule  in  a  simplified 
form  that  is  not  intended  to  be 
materially  different  from  that  contained 
in  the  NIH  pamphlet. 

We  have  established  three  criteria  for 
diagnosis:  (1)  The  new  onset  of 
debilitating  fatigue  that  is  severe  enough 
to  reduce  daily  activity  below  50 
percent  of  the  usual  level  for  at  least  six 
months.  (2)  the  exclusion  by  history, 
examination  and  laboratory  tests  of 


other  clinical  conditions  that  may 
produce  similar  symptoms,  and  (3)  the 
presence  of  six  or  more  of  the  following: 
acute  onset  of  the  condition,  low  grade 
fever,  nonexudative  pharyngitis, 
palpable  or  tender  cervical  or  axillary 
lymph  nodes,  generalized  muscle  aches 
or  weakness,  fatigue  lasting  24  hours  or 
longer  after  exercise,  headaches  (of  a 
type,  severity,  or  pattern  that  is  different 
from  headaches  in  the  pre-morbid  state), 
migratory  joint  pains,  neuropsychologic 
symptoms,  sleep  disturbance. 

Following  the  initial  six-month  period 
of  illness  required  to  establish  the 
diagnosis,  some  people  function  well  at 
home  and  work,  while  others  are 
partially  or  totally  disabled  by  the 
debilitating  fatigue  and  other  symptoms, 
which  often  wax  and  wane.  We  will 
evaluate  the  condition  based  either  on 
symptoms  of  the  syndrome  as  they 
affect  routine  daily  activities  or  on  the 
periods  of  incapacitation  which  result. 
While  a  reduction  in  daily  activities  of 
50  percent  for  six  months  is  required  to 
estabUsh  the  diagnosis,  thereafter  CFS 
may  be  manifested  at  other  levels  of 
severity.  We  have  thus  provided 
evaluation  levels  of  10.  20.  40, 60  and 
100  percent;  the  10%  evaluation  will  be 
assigned  for  the  condition  when 
symptoms  are  controlled  by  continuous 
medication.  We  have  also  included  a 
note  defining  incapacitation,  a  term 
used  in  the  criteria,  as  a  requirement  for 
bed  rest  and  treatment  by  a  physician. 
According  to  the  Centers  tor  Disease 
Control  (CCfc) .  approximately  50 
percent  of  individuals  suspected  of 
having  CFS  show  signs  of  psychiatric 
illness  before  the  onset  of  CFS 
symptoms  ("Chronic  Fatigue 
Syndrome "^  Disease  Directory 
Document  #362100.  CDC  FAX 
Information  Service,  November  18, 
1993).  It  is  also  possible  that  there  may 
be  a  secondary  mental  disorder  in  some 
cases  that  encompasses  some  or  all  of 
the  neuropsychologic  symptoms  used  to 
establish  the  diagnosis  of  CFS.  This 
would  not.  however,  negate  the 
diagnosis  of  CFS. 

It  is  necessary  to  make  this  rule 
effective  upon  pubUcation.  Unlisted 
conditions  are  rated  under  the 
schedules  for  closely  related  conditions. 
However,  because  of  the  variety  of 
analogous  conditions  to  be  considered 
with  chronic  fatigue  syndrome,  it  is 
necessary  to  establish  a  final  rule 
immediately  in  order  to  avoid 
inconsistency  in  evaluations.  Comments 
have  been  solicited  for  60  days  after 
publication  of  this  document.  VA  may 
modify  the  rule  in  response  to 
comments,  if  appropriate. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
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with  the  adoption  of  this  Interim  final 
rule,  no  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
Further,  this  amendment  would  not 
directly  affect  any  small  entities  since  it 
would  affect  only  individuals. 

This  rule  has  been  reviewed  as  a 
"significant  regulatory  action"  under 
E.0. 12866  by  the  Office  of  Management 
and  Budget. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104  and 
64.109. 

List  of  Sub|ect8  in  38  CFR  Part  4 

Individuals  with  disability.  Pensions, 
Veterans. 

Approved:  August  1, 1994. 
Jesae  Bronvn, 

Secretary  of  Department  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
amended  as  set  forth  below: 

PART  4-SCHEDULE  FOR  RATING 
DtSABIUTIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  1155. 
S  4.88a    [Redesignated  as  §  4.88b] 

§  4.88b    [Redesignated  as  §  4.88c] 

2.  Sections  4.88a  and  4.88b  are 
redesignated  4.88b  and  4.88c 
respectively. 

3.  Section  4.88a  is  added  to  read  as 
follows: 

S  4.88a    Chronic  fatigue  syndrome. 

(a)  For  VA  purposes,  the  diagnosis  of 
chronic  fatigue  syndrome  requires: 

(1)  new  onset  of  debilitating  fatigue 
severe  enough  to  reduce  daily  activity  to 
less  than  50  percent  of  the  usual  level 
for  at  least  six  months;  and 

(2)  the  exclusion,  by  history,  physical 
examination,  and  laboratory  tests,  of  all 
other  clinical  conditions  that  may 
produce  similar  symptoms;  and 

(3)  six  or  more  of  the  following: 
(i)  acute  onset  of  the  condition, 
(ii)  low  grade  fever, 

(iii)  nonexudative  pharjngitis. 

(iv)  palpable  or  tender  cervical  or 
axillary'  lymph  nodes, 

(v)  generalized  muscle  aches  or 
weakness, 

(vi)  fatigue  lasting  24  hours  or  longer 
after  exercise, 

(vii)  headaches  (of  a  type,  severity,  or 
pattern  that  is  different  firom  headaches 
in  the  pre-morbid  state), 

(yiii)  migratory  joint  pains, 

(ix)  neuropsychologic  symptoms, 
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(x)  sleep  disturbance, 
(b)  (Reserved) 

4.  Newly  redesignated  section  4.88b  is 
amended  by  adding  diagnostic  code 
6354  following  diagnostic  code  6351.  to 
read  as  follows: 

§  4.88b    Schedule  of  ratings— systemic 
diseases. 


Rating 


6354    Chronic    Fatigue    Syndrome 
(CFS): 

Debilitating  fatigue,  cognitive  inv 
pairments  (such  as  inatjility  to 
concentrate,  forgettulness,  con- 
fusion),   or   a    comi>nat)on   of 
other  signs  arxJ  symptoms: 
Which  are  nearly  constant  and 
so  severe  as  to  restrict  rou- 
tine   daily    activities    almost 
compietely   and   which    may 
occasionally    preclude    self- 
care  

Which  are  nearly  constant  and 
restrict  routirie  daily  activities 
to  less  than  50  percent  of  the 
pre-illness  level;  or  which  wax 
and  wane,  resulting  in  periods 
of  Incapacitation  of  at  least  six 
weeks  total  duration  per  year 
Whtch  are  nearly  constant  and 
restrict  routine  daily  activities 
to  50  to  75  percent  of  the  pre- 
illness  level;  or  which  wax 
and  wane,  resuitirig  In  periods 
of  incapacitation  of  at  least 
four  tKJt  less  than  six  weeks 

total  duration  per  year 

Wtiich  are  nearly  constant  and 
restrict  routine  daily  activitres 
by  less  ttian  25  percent  of  the 
pre-illness  level;  or  whKh  wax 
and  wane,  resulting  in  periods 
of  Incapacitation  of  at  least 
two  but  less  than  four  weeks 

total  duration  per  year 

WhKh  wax  and  wane  but  result 
in  periods  of  incapacitation  of 
at  least  one  but  less  than  two 
weeks  total  duration  per  ye<ir; 
or   symptoms   controlled   by 

continuous  medk:ation  

Note:  For  ttie  purpose  of  evalu- 
ating this  disability,  the  condi- 
tion will  be  considered  inca- 
pacitating only  while  it  re- 
quires bed  rest  and  treatment 
by  a  physician. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WY6-1-6245a;  AD-FRL-6104-1] 

"Clean  Air  Act  Approval  and 
Promulgation  of  New  Source  Review 
Implementation  Plan  for  Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  fully  approving 
revisions  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Wyoming  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act  (Act), 
as  amended  in  1990,  with  regard  to  New 
Source  Review  (NSR)  in  areas  that  have 
not  attained  the  National  ambient  air 
quality  standards  (NAAQS).  The 
revision  to  the  implementation  plan  was 
submitted  by  the  State  on  November  12, 
1993  to  satisfy  certain  Federal 
requirements  for  an  approvable  non- 
attainment  NSR  SIP  for  Wyoming.  Also 
in  this  document.  EPA  is  approving    • 
other  minor  revisions  to  the  State's  NSR 
rules  which  were  included  in  the  State's 
November  12,  1993  submittal. 
DATES:  This  direct  final  rule  is  effective 
January  30, 1995  unless  notice  is 
received  by  December  29, 1994  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  should  be 
addressed  to  Vicki  Stamper,  8ART-AP, 
at  the  EPA  Regional  Office  listed. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2466;  and  Air  Quality  Division, 
Department  of  Environmental  Quality, 
Herschler  Building,  4th  floor,  122  West 
25th  Street,  Cheyenne,  Wyoming, 
82002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2466. 
(303) 293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  air  quality  planning  requirements 
for  non-attainment  new  source  review 
are  set  out  in  part  D  of  title  I  of  the  Act. 
The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 


views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
part  D,  including  those  State  submittals 
containing  non-attainment  area  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16.  1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  this  proposal  and  the  supporting 
rationale. 

EPA  is  currently  developing  a 
proposed  rule  to  implement  the  changes 
under  the  1990  Amendments  in  the  new 
source  review  provisions  in  parts  C  and 
D  of  title  I  of  the  Act.  The  Agency 
anticipates  that  the  proposed  rule  will 
be  published  for  public  comment  in  late 
1994.  If  EPA  has  not  taken  final  action 
on  States'  NSR  submittals  by  that  time, 
EPA  will  refer  to  the  proposed  rule  as 
the  most  authoritative  guidance 
available  regarding  the  approvabllity  of 
the  submittals.  EPA  expects  to  take  final 
action  to  promulgate  a  rule  to 
implement  the  parts  C  and  D  changes 
sometime  during  1994/1995.  Upon 
promulgation  of  those  regulations,  EPA 
will  review  those  NSR  SIP  submittals  on 
which  it  has  taken  final  action  to 
determine  whether  additional  SIP 
revisions  are  necessary'. 

The  State  of  Wyoming  only  has  one 
non-attainment  area.  It  is  the  City  of 
Sheridan,  which  is  designated  as  a 
moderate  PMio  non-attainment  area. 
The  non-attainment  NSR  provisions 
applicable  to  moderate  PMio  non- 
attainment  areas  are  found  in  sections 
173  and  189(e)  of  the  Act.  In  general, 
section  173  allows  permits  to  be  issued 
for  the  construction  or  modification  of 
major  stationary  sources  proposing  to 
locate  in  non-attainment  areas  only  if 
the  following  conditions  are  met:  (1) 
The  new  or  modified  major  stationary 
source  has  obtained  emission  offsets 
from  the  same  or  other  sources  in  the 
region  whidi  provide  for  reasonable 
further  progress  towards  attainment  of 
the  NAAQS;  (2)  the  new  or  modified 
major  stationary'  source  must  comply 
with  the  lowest  achievable  emission 
rate;  (3)  the  owner  of  the  proposed  new 
or  modified  major  stationary  source  has 
demonstrated  that  all  other  sources  in 
the  State  owned,  operated,  or  controlled 
by  the  owner  of  the  proposed  source  are 
in  compliance,  or  on  a  schedule  for 
compliance,  with  all  applicable 
emission  limitations  and  standards 
under  the  Act;  (4)  the  EPA 
Administrator  has  not  determined  that 
the  applicable  SIP  is  not  being 
adequately  implemented  for  the  non- 
attainment  area  in  which  the  proposed 
source  is  to  be  constructed  or  modified; 


and  (5)  an  alternative  siting  analysis  has 
been  prepared  which  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outvveigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  the  proposed  source's 
location,  construction,  or  modification. 

Section  302(j)  of  the  Act  sets  the 
threshold  for  defining  a  major  stationar}' 
source  at  100  tons  per  year,  and  States' 
non-attainment  NSR  rules  must  reflect 
this  major  stationary  source  threshold, 
unless  a  more  stringent  threshold  is 
required  in  subparts  2-4  of  part  D  of  the 
Act  (which  includes  specific  provisions 
for  ozone,  carbon  monoxide,  and  PMio 
non-attainment  areas).  For  moderate 
PMio  non-attainment  areas,  there  is  not 
a  more  stringent  major  stationary  source 
threshold  and,  thus.  State  non- 
attainment  NSR  rules  must  comply  with 
the  100  tons  per  year  threshold  of  the 
section  302(1)  definition. 

The  only  additional  requirements  of 
subpart  4  of  part  D  of  the  Act  required 
for  moderate  PMjo  non-attainment  areas 
are  those  of  section  189(e)  of  the  Act. 
Section  189(e)  provides  that  the  control 
requirements  applicable  to  new  and 
modified  major  stationary  sources  of 
PMio  also  apply  to  new  and  modified 
major  stationary  sources  of  PMio 
precursors,  unless  the  Administrator 
finds  that  such  sources  do  not 
contribute  significantly  to  PMjo  levels 
which  exceed  the  standards  in  the  area. 
On  June  23, 1994,  EPA  announced  its 
final  determination  that  sources  of  PMio 
precursors  do  not  contribute 
significantly  to  PMio  exceedances  in  the 
Sheridan  PMio  non-attainment  area  (59 
FR  32361).  Consequently,  the 
requirements  of  section  189(e)  do  not 
apply  to  the  Sheridan  PMm  non- 
attainment  area. 

States  with  moderate  PMio  non- 
attainment  areas  were  required  to 
submit  NSR  rules  meeting  the  general 
requirements  discussed  above  and  any 
additional  requirements  of  subpart  4  of 
part  D  by  June  30. 1992. 

In  the  August  28. 1989  State  submittal 
of  the  moderate  PMio  non-attainment 
area  SIP  for  Sneridan,  it  was  stated  that 
section  21  of  the  State's  regulations 
prohibited  the  construction  or 
modification  of  major  stationary  sources 
in  non-attainment  areas  by  prohibiting 
the  construction  or  modification  of 
sources  which  would  have  a  significant 
ambient  impact  on  air  quality  in  the 
non-attainment  area.  However,  after 
further  review  of  the  State's  regulation. 
EPA  determined  that  the  State's 
regulation  did  not  provide  adequate 
assurance  that  no  new  or  modified 
major  stationary  source  would  be  able  to 
construct  in  a  non-attairunent  area.  In  a 
March  19. 1993  leUer.  EPA  notified  the 


State  of  this  determination  and  provided 
the  State  with  two  options  for  meeting 
the  Federal  NSR  permitting 
requirements.  Either  the  State 
couldimpose  a  construction  ban  by 
adopting  the  Federal  definitions  of 
"major  stationary  source"  and  "major 
modification"  in  40  CFR 
51.165(a)(l)(iv)and  (a)(l)(v)  and 
prohibiting  the  construction  of  sources 
meeting  those  definitions  in  the 
Sheridan  PMio  non-attainment  area.  OR 
the  State  could  adopt  a  NSR  permitting 
program  meeting  the  requirements  of  40 
CFR  51.165  as  well  as  the  new 
requirements  in  section  173  of  the  Act. 
The  State  chose  the  first  option. 

On  September  16. 1993.  the  State  of 
Wyoming  adopted  reNisions  to  section 
21  of  its  regulations  which  prohibit  the 
construction  or  modification  of  major 
stationary  sources  of  PMio  in  the 
Sheridan  PMio  non-attainment  area.  The 
State  also  adopted  other  minor  revisions 
to  its  NSR  permitting  regulations  in 
section  21.  The  Governor  subsequently 
submitted  these  revisions  for  approval 
in  the  SIP  on  November  12, 1993. 

In  this  rulemaking  action  on  the 
Wyoming  non-attainment  NSR  SIP 
submittal,  EPA  is  applying  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 

II.  State  Submission 

Section  1 10(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565,  April  16.  1992).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
section  110(kj(l)(B)  if  a  completeness 
determination  is  not  made  by  EPA 
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within  6  months  after  receipt  of  the 
submission. 

The  State  of  Wyoming  held  a  public 
hearing  on  July  22,  1993  to  entertain 
public  comment  on  the  new  source 
review  implementation  plan.  Following 
the  public  hearing,  the  plan  was 
adopted  by  the  Environmental  Quality 
Council  on  September  16. 1993,  became 
effective  on  October  26, 1993.  and  was 
submitted  to  EPA  on  November  12,  1993 
as  a  revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  The  submittal  was  found  to  be 
complete,  and  a  letter  dated  January  7. 
1994  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  In  this  action, 
EPA  approves  the  State  of  Wyoming's 
non-attainment  new  source  review  SIP 
submittal. 

B.  Evaluation  of  State  Submittal 

On  November  12.  1993,  the  Governor 
of  Wyoming  submitted  for  EPA  approval 
revisions  to  the  SIP  for  Air  Quality 
consisting  of  revisions  to  section  21  of 
the  Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR).  Permit 
requirements  for  construction, 
modification  and  operation.  The 
revisions  were  designed  to  accomplish 
the  following  purposes:  (a)  Revise  the 
existing  permit  requirements  for 
operating  permits  to  properly  interface 
with  the  new  section  30,  Operating 
Permits  regulation;  (b)  provide  for 
collection  of  fees  to  cover  the  cost  of 
reviewing  and  issuing  permits  under 
section  21;  and  (c)  provide  for  a 
prohibition  of  construction  or 
modification  of  major  sources  of  PMio  in 
the  City  of  Sheridan  PMio  non- 
attainment  area  until  such  time  as  the 
area  is  designated  attainment  for  PMio. 
These  are  discussed  more  fully  in  the 
following  paragraphs: 

(a)  Section  21(c)(ii)(B)  prohibits  the 
construction  or  modiHcation  of  major 
stationary  sources  of  PMio  within  the 
City  of  Sheridan  PMio  non-attainment 
area  until  such  time  as  the  area  is 
redesignated  to  attainment.  This  was 
submitted  to  satisfy  the  NSR 
requirements  for  the  State's  PMio  non 
attainment  area,  which  were  required  to 
be  submitted  by  June  30, 1992. 

(b)  In  order  to  make  the  regulations 
consistent  with  the  section  30  Operating 
Permit  regulations  and  to  integrate 
section  30  into  existing  air  quality 
programs,  the  State  revised  sections 
21(a)(ii),(iii),  and  (v),  and  21(o).  These 
sections  clarify  the  difference  between 
section  21  permit  requirements,  and  the 


title  V  permit  requirements  in  section 
30.  and  imposes  fees  for  section  21 
permitting  actions.  EPA  has  reviewed 
the  provisions  in  section  21(c)(ii)(B)  and 
believes  that  the  State  regulation  will 
effectively  prohibit  the  construction  or 
modification  of  major  stationary  sources 
of  PMio  in  the  Sheridan  PMio 
nonattainment  area.  Because  the  State 
has  elected  to  adopt  a  construction  ban 
rather  than  adopting  nonattainment 
NSR  permitting  regulations  for  new  or 
modiHed  major  sources  in  the  Sheridan 
PMio  nonattainment,  EPA  believes  the 
State  has  adequately  met  the 
nonattainment  NSR  requirements  of  part 
D  of  the  Act  by  adopting  more  stringent 
provisions.  In  addition,  EPA  has 
reviewed  the  other  revisions  to  section 
21  and  believes  they  provide  for 
consistency  with  the  corresponding 
Federal  regulations  in  40  CFR  part  51 
and  clarity  within  the  State's 
regulations.  EPA  is  therefore  approving 
the  revisions  to  Wyoming's  NSR 
regulations. 

III.  Implications  of  This  Action 

The  EPA  is  approving  the  revisions  to 
the  Wyoming  SIP  submitted  by  the  State 
of  Wyoming  on  November  12, 1993, 
which  include  revisions  to  section  21  of 
the  WAQSR  pertaining  to  construction 
permit  requirements.  The  State  of 
Wyoming  has  submitted  a  complete 
plan  which  meets  the  NSR  requirements 
of  part  D  of  the  Act.  EPA  is  also 
approving  other  minor  revisions  to 
section  21,  which  were  included  in  the 
November  12,  1993  submittal. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 

1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  January  30, 

1995  unless,  by  December  29. 1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  ride.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 


received,  the  pubUc  is  advised  that  this 
action  will  be  effective  January  30,  1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  OMB  has  exempted  these  actions 
&"om  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
addressing  the  impact  of  any  proposed 
or  final  rule  on  small  entities.  5  U.S.C. 
603  and  604.  Alternatively  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  population  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIP's  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246.  256-66  (S.Ct. 
1976);  42  U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  30.  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
[Purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  he  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
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reference,  Intergovemment  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  26. 1994. 
Jack  W.  McGraw, 
Acting  Regional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

I. 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  ZZ— Wyoming 

2.  Section  52.2620  is  amended  by 
adding  paragraph  (c)(25)  to  read  as 
follows: 

§52.2620    Identification  of  plan. 

•        •        •        «        • 

(c)  •   *   » 

(25)  On  November  12.  1993.  the 
Governor  of  Wyoming  submitted 
revisions  to  the  Wyoming  State 
Implementation  Plan  (SIP).  Specifically, 
the  State  submitted  revisions  to  the 
Wyoming  Air  Quahty  Standards  and 
Regulations  (WAQSR).  section  21 
"Permit  requirements  for  construction, 
modification  and  operation."  Among 
other  things,  these  revisions  were  made 
to  address  the  non-attainment  New 
Source  Review  (NSR)  provisions  of  part 
D  of  the  Act  for  PMjo  nonattainment 
areas,  which  were  due  to  EPA  on  June 
30.  1992. 

(i)  Incorporation  by  reference. 

(A)  TheTollovdng  subsections  of 
section  21  of  the  Wyoming  Air  Quality 
Standards  and  Regulations  "Permit 
requirements  for  construction, 
modification  and  operation,"  adopted 
on  September  16. 1993  and  effective 
October  26, 1993:  subsections  (a)(ii). 
(a)(iii).  (a)(v).  (c)(ii)(B).  (k)(vii)  and  (o) 

(ii)  Additional  material. 

(A)  Letter  from  Mary  A.  Throne, 
Assistant  Attorney  General,  to  the 
Governor  of  Wyoming,  dated  October  1 . 
1993.  documenting  the  necessary  legal 
authority  under  state  law  to  adopt  and 
implement  the  revised  regulation. 
IFR  Doc.  94-29207  Filed  11-28-94;  8:45  am] 
BILUNO  CODE  6MO-50-F 
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Clean  Air  Act  Approval  and 
Promulgation  of  Lead  Implementation 
Plan  for  a  Portion  of  Collin  County, 
Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  today  is  approving 
the  State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Texas  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standard  (NAAQS)  for  lead.  The 
SIP  was  submitted  by  the  State  to  satisfy' 
certain  Federal  requirements  for  an 
approvable  nonattainment  area  lead  SIP 
for  Collin  County,  Texas. 
DATES:  This  final  rule  is  effective  on 
January  30. 1995,  unless  notice  is 
received  by  December  29. 1994  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register  (FR). 
ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6T-AP),  US  EPA 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  suite  700. 

Dallas.  TX  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency. 

401  M.  Street,  SW..  Washington.  DC 

20460. 
Texas  Natural  Resource  Conservation 

Commission.  Office  of  Air  Quality, 

12124  Park  35  Circle,  P.O.  Box  13087. 

Austin,  TX  78711-3087. 

Anyone  wishing  to  review  this 
petition  at  the  US  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP). 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  air  quality  planning  requirements 
for  lead  nonattainment  areas  are  set  out 
in  subparts  1  and  5  of  part  D  of  title  I 
of  the  Act.'  The  EPA  has  issued  a 
"General  Preamble"  describing  the 


'  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally,  subpart  5  applies  to 
Sulfur  Dioxide.  Nitrogen  Oxides,  and  lead.  The  tPA 
has  attempted  to  clarify  the  relationship  among 
these  provisions  in  the  general  preamble  as 
appropriate  in  today's  notice  and  supporting 
documents. 


EPA's  preliminary  views  on  how  the 
EPA  intends  to  review  SIPs  and  SIP 
revisions  submitted  under  Title  I  of  the 
Act,  including  those  State  submittals 
containing  lead  nonattainment  area  SIP 
requirements  (see  generally  57  FR  13498 
(April  16, 1992)  and  57  FR  18070  (April 
28. 1992)).  Because  the  EPA  is 
describing  its  interpretations  here  only 
in  broad  terms,  the  reader  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  Title  I  advanced  in 
today's  approval  and  the  supporting 
rationale  (57  FR  13549.  April  16. 1992). 
Those  States  with  lead  nonattainment 
areas  (designated  nonattainment 
pursuant  to  section  107(d)(5))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  July  6.  1993: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  will  be 
implemented; 

2.  A  demonstration  (including  air 
quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than  January 
6. 1997:  and 

3.  A  demonstration  that  reasonable 
further  progress  (RFP)  will  be  made 
toward  attainment  by  January  6. 1997; 

States  with  lead  nonattainment  areas 
are  also  required  to  submit  all  other 
provisions  required  by  part  D  of  title  I 
of  the  Clean  Air  Act  including  a  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources;  and  contingency 
measures  which  become  effective 
without  further  action  by  the  State  or 
EPA,  upon  a  determination  by  the  EPA 
that  the  area  has  failed  to  achieve  RFP 
or  to  attain  the  lead  NAAQS  by  the 
applicable  statutory  deadline.  See 
section  172(c)(9)  and  57  FR  13498- 
13569  (April  16.  1992). 

The  Gould  National  Batter}-. 
Incorporated  (GNB)  smelter  produces 
lead  from  spent  lead-acid  batteries  and 
other  lead  bearing  scrap.  The  GNB  plant 
is  located  just  southwest  of  Frisco. 
Texas,  and  is  surrounded  by  rural/ 
agricultural  land.  Dallas,  Fort  Worth, 
and  Denton.  Texas,  are  all  located 
within  50  kilometers  of  the  GNB  facility 
The  facility  currently  produces  4.27 
tons  per  year  of  lead  emissions. 

Since  1981,  lead  emissions  have  been 
monitored  continuously  in  Collin 
County.  Violations  of  the  lead  National 
Ambient  Air  Quality  Standard  (NAAQS) 
were  recorded  in  1985,  1989.  and  1990. 
Notices  of  violation  were  issued  by  the 
State  to  the  GNB  facility  with 
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requirements  to  implement  additional 
controls.  The  facility  has  completed 
installation  of  these  additional  emission 
controls,  as  discussed  below. 

Analysis  of  State  Submittal 

Procedures 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  the 
EPA.  Section  110(a)(2)  of  die  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.^  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V  (1991).  as 
amended  by  57  FR  42216  (Augiist  26, 
1991).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

The  State  of  Texas  held  a  public 
hearing  on  April  21. 1993.  to  entertain 
public  comment  on  the  implementation 
plan  for  that  portion  of  Collin  County 
owned  by  GNB.  Following  the  public 
hearing  the  plan  was  adopted  by  the 
State  and  signed  by  the  Governor  on 
July  2. 1993,  and  submitted  to  the  EPA 
on  July  6, 1993.  as  a  proposed  revision 
to  the  SIP. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991).  as 
amended  by  57  FR  42216  (August  26. 
1991).  The  submittal  was  found  to  be 
complete,  and  a  letter  dated  August  23. 
1993.  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  In  today's  action, 
the  EPA  approves  the  Texas  lead  SIP 
submittal  for  that  portion  of  Collin 
Coimty  owned  by  GNB. 


>  Section  172(c)(7)  of  the  Act  require*  tfjat  plan 
provisions  for  nonattainmeat  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
ciurent  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  are  necessary  to  support  an 
area's  attainment  demonstration,  the 
emissions  inventories  must  be  received 
with  the  SIP  submission  (see  57  FR 
13539). 

Texas  submitted  an  emissions 
inventory  for  base  year  1992.  The  base 
year  inventory  identified  the  secondary 
lead  smelter  owned  and  operated  by 
GNB  as  the  sole  soiu-ce  of  lead 
emissions  during  the  period  where 
violations  were  recorded.  As  stated 
previously,  the  GNB  facility  produces 
4.27  tons  per  year  of  lead  emissions. 

The  EPA  is  approving  the  emissions 
inventory  because  it  generally  appears 
to  be  accurate  and  comprehensive,  and 
provides  a  sufficient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Clean  Air  Act.  For  further  details,  see 
the  Technical  Support  Document  (TSD). 

RACM  (Including  RACT) 

As  noted,  the  lead  nonattainment 
areas  must  submit  provisions  to  assure 
that  RACM  (including  RACT)  are 
implemented  (see  sections  172(c)(1)). 
The  General  Preamble  contains  a 
detailed  discussion  of  the  EPA's 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  13549- 
13551,  April  16. 1992).  Agreed  Board 
Order  Number  92-09,  dated  October  16. 
1992.  required  certain  control  measures 
to  be  implemented  as  part  of  the 
settlement  of  the  aforementioned 
enforcement  action  against  GNB. 
Additional  measures  for  the  control  of 
fugitive  dust,  found  in  "Control  of  Open 
Fugitive  Dust  Soiuces"  (EPA-450/3-«8- 
008  September  1988)  were  also  adopted 
as  part  of  the  SIP.  In  general,  the  control 
measures  adopted  include  pr(x:ess 
controls  such  as  additional  vent  hoods, 
ductwork,  an  additional  baghouse.  and 
enclosing  certain  process  and  storage 
areas.  Fugitive  controls  include  paving 
roads,  planting  vegetation,  and 
increasing  maintenance  and  cleanup 
procedures.  The  specifics  of  the  control 
measures  are  discussed  in  the  TSD. 

The  EPA  has  reviewed  the  State's 
explanation  and  associated 
documentation  and  concluded  that  it 


adequately  justifies  the  control 
measures  to  be  implemented.  It  should 
be  noted  that  both  the  modeling  study 
and  the  ambient  monitoring  program 
demonstrate  that  Collin  County  is 
currently  meeting  the  NAAQS  for  lead. 
All  control  measures  have  been  fully 
implemented.  By  this  document,  the 
EPA  is  approving  the  control  strategy  in 
its  entirety  as  satisfying  RACM 
(including  RACT). 

Modeling  Demonstration 

As  noted,  the  lead  nonattainment 
areas  must  submit  a  demonstration 
(including  air  quality  modeling) 
showing  that  the  plan  will  provide  for 
attainment  as  expeditiously  as 
practicable,  but  no  later  than  January  6, 
1997  (see  section  192(a)  of  the  Act).  The 
Texas  Natural  Resource  Ckjnservation 
Commission  conducted  an  attainment 
demonstration  using  the  latest  version 
of  Industrial  Source  Complex  2 
(ISCLT2)  for  five  years  of  meteorological 
data  (1985-1989)  for  that  portion  of 
Collin  County  owned  by  GNB.  The 
ISCLT2  model  was  used  to  predict  the 
maximum  quarterly  lead  impacts  for 
comparison  with  the  primary  and 
secondary  NAAQS.  TTiis  demonstration 
indicates  that  the  NAAQS  for  lead  has 
not  been  exceeded  since  1990  in  Collin 
County  and  will  be  maintained  in  future 
years.  The  lead  NAAQS  is  1.5 
micrograms/cubic  meter  (ng/m') 
averaged  over  a  calendar  quarter.  (See 
40  CFR  50.12).  The  demonstraUon 
predicted  that  the  maximum  quarterly 
impact  was  0.50  micrograms/cubic 
meter,  thus  demonstrating  attainment  of 
the  lead  NAAQS.  The  control  strategy 
used  to  achieve  these  design 
concentrations  is  summarized  in  the 
section  titled  "RACM  (including 
RA(^)".  For  a  more  detailed  description 
of  the  attainment  demonstration  and  the 
control  strategy  used,  see  the  TSD 
accompanying  this  notice. 

Reasonable  Further  Progress  (RFP) 

The  lead  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  provide  for  RFP.  as  defined  in 
section  171(1).  Reasonable  further 
progress  is  defined  in  sec:tion  171(1)  as 
such  reductions  in  emissions  of  the 
relevant  air  pollutant  as  are  required  by 
Part  D  or  may  reasonably  be  required  by 
the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

In  implementing  RFP  for  this  area,  the 
EPA  has  reviewed  the  attainment 
demonstration  and  control  strategy  for 
the  area  to  determine  whether  annual 
incremental  reductions  different  from 
those  provided  in  the  SIP  should  be 
required  in  order  to  ensure  attainment 


of  the  lead  NAAQS  by  January  6. 1997 
(see  section  171(1)).  The  emission 
controls  which  have  been  implemented 
in  response  to  the  1990  NAAQS 
violation  have  resulted  in  swift 
improvement  in  air  quality  in  the 
nonattainment  area.  The  air  quality 
monitoring  data  demonstrates  this 
improvement  in  air  quality  with  no 
exceedances  since  1990.  The 
complianoe  schedule  associated  with 
this  SIP  revision  required  the  necessary 
controls  to  be  implemented  by  the  end 
of  calendar  year  1993,  and  this 
compliance  schedule  was  submitted  by 
the  State  and  has  been  met. 

Enforceability 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  State  of  Texas  has  the  legal 
authority  necessary  to  implement  and 
enforce  this  control  strategy  for  lead 
under  the  federally  approved  provisions 
of  the  Texas  Clean  Air  Act  (Section 
382.012.  State  Air  Control  Plan,  and 
Section  382.017,  Rules). 

Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act.  all  nonattainment  area  SIPs  that 
demonstrate  attainment  must  include 
contingency  measures.  Contingency 
measures  should  consist  of  additional 
available  measures  that  are  not  part  of 
the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA.  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the  lead 
NAAQS  by  the  applicable  attainment 
date.  The  Texas  lead  SIP  contains  the 
following  three  contingency  measures: 
secondary  collection  systems  will  be 
installed;  process  areas  will  be  fully 
enclosed  and  placed  under  negative 
pressure;  and  operating  and 
maintenance  procedures  will  be 
improved.  The  SIP  provides  that  each  of 
these  measiu^s  shall  take  effect  after 
notification  by  the  State  that  GNB  has 
failed  to  achieve  RFP  or  failed  to  attain 
the  NAAQS  by  the  applicable 
attainment  date.  After  reviewing  the 
contingency  measures  de.scribed  above. 

- 
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the  EPA  is  approving  the  GNB 
contingency  measures. 

Final  Action 

The  EPA  has  evaluated  the  State's 
submittal  for  consistency  with  the  Clean 
Air  Act.  EPA  regulations,  and  EPA 
policy.  The  EPA  has  determined  that  the 
rules  submitted  by  the  State  meet  the 
Clean  Air  Ac:t's  requirements  and  today 
is  approving  under  section  110(k)(3)  of 
the  above  mentioned  rules. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  this  SIP  revision  should 
adverse  comments  be  received.  This 
action  will  become  effective  on  January 
30. 1995,  unless  notice  is  received  by 
December  29, 1994  that  someone  wishes 
to  submit  adverse  or  critical  comments. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
documents.  One  document  will 
withdraw  the  final  action,  and  another 
final  action  will  be  published 
addressing  any  adverse  comments.  If  no 
such  adverse  comments  are  received, 
the  public  is  advised  that  this  action 
will  be  effective  on  January  30, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
6()5(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  a  population  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 


impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  EPA,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Executive  Order  12866 

This  action  has  been  classified  as  a 
table  two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4. 1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  30. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  in  later  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations,  Lead, 
Reporting  and  recordkeeping.  Ozone. 
Volatile  organic  compounds. 
Jane  N.  Saginaw, 
Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

§  52.2270    Identification  of  plan. 
*        •        •        •        » 

(c)*  •  • 
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(89)  A  revision  to  the  Texas  State 

Implementation  Plan  to  adopt  an 
attainment  demonstration  control 
strategy  for  lead  which  addresses  that 
portion  of  Collin  County  owned  by 
GNB. 
(i)  Incorporation  by  reference. 

(A)  Texas  Air  Control  Board  Order 
Number  92-09  issued  and  effective 
October  16, 1992,  for  settlement  of  the 
enforcement  action  against  the  GNB 
facility  at  Frisco,  Texas. 

(B)  Texas  Air  Control  Board  Order 
Number  93-10  issued  and  effective  Jxme 
18, 1993.  for  control  of  lead  emissions 
firom  the  GNB  facility  at  Frisco,  Texas. 

(C)  Texas  Air  Control  Board  Order 
Number  93-12  issued  and  effective  June 
18, 1993,  establishing  contingency 
measures  relating  to  the  GNB  facility  at 
Frisco,  Texas. 

(ii)  Additional  material. 

(A)  The  lead  attaiiunent 
demonstration  prepared  by  the  State, 
dated  July  1993. 
•        •        •        •        • 

[PR  Doc.  94-29291  Filed  11-28-94;  8:45  am) 
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40  CFR  Part  52 
[MD3-1-6338;  FRL-6105-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Volatile  Organic  Compound 
RACT  PiitHips 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland: 
This  submittal  consists  of  revised 
volatile  organic  compound  (VOC) 
regulations  applicable  in  the  Baltimore 
nonattainment  area,  including  Baltimore 
Gty  and  the  Counties  of  Anne  Arundel, 
Baltimore,  Carroll,  Harford,  and  Howard 
and  the  Washington,  E)C  nonattainment 
area,  including  Montgomery  and  Prince 
George's  Counties.  The  intended  effect 
of  this  action  is  to  approve  Maryland's 
revised  VOC  regulations  to  correct 
deficiencies  in  Maryland's  ozone  SIP. 
This  action  is  being  taken  under  the 
Clean  Air  Act  (the  Act). 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  December  29, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 


Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Envinuunental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore.  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino,  (215)  597-9337,  at  the 
EPA  Regional  office  listed. 
SUPPI.EMENTARY  MFORMATION:  On 
September  27, 1993  (58  FR  50307).  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland,  llie  formal  SIP  revision  was 
submitted  by  Maryland  on  April  5, 
1991.  The  NPR  proposed  approval  of 
revisions  to  Maryland's  ozone  SIP  to 
EPA  as  a  SIP  revision  to  comply  with 
part  of  the  reasonably  available  control 
technology  (RACT)  fix-up  requirement 
of  the  Clean  Air  Amendments  of  1990 
(the  Amendments). 

On  October  18. 1993.  Maryland 
formally  withdrew  from  consideration 
as  a  SIP  revision  amendments 
pertaining  to  Uthographic  printing. 
COMAR  26. 11. 19.1  ID  and  E.  submitted 
on  April  5. 1991.  On  Jime  8. 1993. 
Maryland  submitted  a  SIP  revision 
including  amendments  to  Maryland's 
generic  VOC  RACT  regulation,  COMAR 
26.11.19.02G.  EPA  has  determined  that 
is  appropriate  to  conduct  rulemaking  on 
the  generic  VOC  RACT  provision, 
COMAR  26.11. 19.02G.  in  a  separate 
rulemaking  on  the  ]\me  8. 1993 
Maryland  submittal.  Therefore,  EPA  is 
withdrawing  its  proposed  approval  of 
COMAR  26.11. 19.02G. 

This  action  approves  all  revisions  for 
which  EPA  proposed  approval  on 
September  27, 1993  (58  FR  50307). 
except  CC»1AR  26.11. 19.02G  and 
26.11. 19.11D  and  E.  These  revisions 
include  corrections  to  deficiencies  in 
regulations  covering  source  categories 
for  which  EPA  has  issued  a  control 
techniques  guidance  document  (CTG). 
major  VOC  sources  (having  the  potential 
to  emit  >  100  tons  VOC  per  year)  for 
which  EPA  has  not  issued  a  CTG  (non- 
CTG  sources),  and  minor  non-CTG 
sources. 

Specifically,  this  action  is  approving 
the  following  revisions  to  COMAR 

26.11.01.01.  26.11.02.03.  26.11.06.01. 
26.11.06.06A,  B  and  E,  26.11.13.01. 

26.11.13.02.  26.11.13.03.  26.11.13.05. 
26.11.13.06.  26.11. 19.01B. 

26.11. 19.02A-F.  26.11.19.07. 
26.11.19.10.  26.11.19.11A-C 
26.11.19.12.  26.11.19.13.  26.11. 19.14B. 
and  26.11.19.15A  and  B  of  the  Maryland 
ozone  SIP: 

(1)  The  revision,  addition,  and 
deletion  of  definitions  for  certain  terms 


to  conform  with  EPA  guidance  (COMAR 
26.11.01.01,  General  Administrative 
Provisions-Definitions); 

(2)  The  revision  of  applicability 
criteria  for  permits  to  construct  or 
modify  for  motor  vehicle  gasoline 
storage  tanks  in  Maryland's 
nonattairunent  areas  (COMAR 
26.11.02.03.  Sources  and  Installations 
Subject  to  Permits  to  Construct  and 
Approvals); 

(3)  The  addition  of  definitions  for 
certain  terms  to  conform  with  EPA 
guidance  (COMAR  26.11.06.01.  General 
Emission  Standards,  Prohibitions  & 
Restrictions-Definiticms); 

(4)  The  revision  of  the  applicability, 
compliance,  and  exemption  provisions 
of  Maryland's  minor  non-CTG  VOC 
source  regulation  (COMAR 
26.11.06.06A,  B  and  E.  General 
Emission  Standards.  Prohibitions  & 
Restrictions-Volatile  Organic 
Compounds); 

(5)  The  revision,  addition,  and 
deletion  of  definitions  for  certain  terms 
to  conform  with  EPA  guidance  (COMAR 

26.11.13.01,  Control  of  Gasoline  and 
Volatile  Organic  Compotmd  Storage  and 
Handling-Definitions); 

(6)  The  clarification  of  the 
applicability  of  Maryland's  gasoline  and 
VOC  storage  regulation  (COMAR 

26.11.13.02,  Control  of  Gasoline  and 
Volatile  Organic  Compound  Storage  and 
Handling-Applicability  and 
Exemptions): 

(7)  "The  revisions  to  Maryland's  large 
storage  tank  RACT  regulation  to 
conform  with  EPA  guidance  (COMAR 

26.11.13.03,  Control  of  Gasoline  and 
Volatile  Organic  Compound  Storage  and 
Handling-Large  Storage  Tanks); 

(8)  The  revisions  to  Maryland's  tank 
truck  leak  regulation  to  conform  with 
EPA  guidance  (COMAR  26.11.13.05. 
Control  of  Gasoline  and  Volatile  Organic 
Compound  Storage  and  Handling- 
Gasoline  Leaks  from  Tank  Trucks); 

(9)  The  clarification  of  a  CFR 
reference  in  Maryland's  gasoline  Reid 
Vapor  Pressure  regulation  (COMAR 
26.11.13.06,  Control  of  Gasoline  and 
Volatile  Organic  Compound  Storage  and 
Handhng-Gasoline  Reid  Vapor  Pressure 
(RVP)); 

(10)  The  revision  and  addition  of 
definitions  for  certain  terms  to  conform 
with  EPA  guidance  (COMAR 
26.11.19.01B,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Definitions); 

(11)  The  revisions  to  outline 
applicability,  compliance  methods, 
testing,  reporting,  and  general 
requirements  for  Maryland's  CTG  and 
non-CTG  VOC  regulations,  in 
accordance  with  EPA  guidance.  As 
noted  above,  EPA  is  withdrawing  its 
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proposed  approval  of  COMAR 
26.1 1.19.02G.  and  will  conduct 
rulemaking  on  this  provision  in  a 
separate  rulemaking  on  Maryland's  June 
8,  1993  submittal.  (COMAR 
26.11. 19.02A-F,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Applicability,  Determining  Compliance, 
Reporting,  and  General  Requirements); 

(^12)  The  revisions  to  Maryland's 
paper,  fabric,  and  vinyl  coating 
regulation  to  clarify  its  applicability 
(COMAR  26.11.19.07,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Paper,  Fabric,  and  Vinyl  Coating); 

(13)  The  deletion  of  definitions  for 
certain  term  which  no  longer  appear  in 
Maryland's  graphic  arts  regulation, 
revision  of  a  definition  for  a  term  to 
conform  with  EPA  guidance,  and 
revisions  to  clarify  applicability  and 
correct  deficiencies  to  make  this 
regulation  conform  with  the  applicable 
CTG  (COMAR  26.11.19.10,  Volatile 
Organic  Compounds  frt)m  Specific 
Processes-Graphic  Arts); 

(14)  The  addition  of  non-CTG  VOC 
RACT  regulations  for  sheet-fed  paper 
coating  and  plastic  parts  coating,  and 
definitions  for  related  terms  (COMAR 
26.11. 19.11  A-C,  Volatile  Organic 
Compounds  from  Specific  Processes- 
Other  Miscellaneous  Printing  and 
Coating); 

(15)  The  addition,  revision,  and 
deletion  of  terms  to  conform  with  EPA 
guidance,  and  the  correction  of 
deficiencies  in  Maryland's  dry  cleaning 
regulations  to  conform  with  the 
applicable  CTGs  (COMAR  26.11.19.12, 
Volatile  Oiganic  Compounds  from 
Specific  Processes-Di7  Cleaning 
Installations); 

(16)  The  revision  and  clarification  of 
applicability  criteria  in  Maryland's 
miscellaneous  metal  parts  regulation  to 
conform  with  the  CTG  (COMAR 
26.11.19.13.  Volatile  Organic 
Compounds  from  Specific  Processes- 
Miscellaneous  Metal  Coating); 

(17)  The  revision  of  an  emission 
standard  in  Maryland's  synthetic 
pharmaceutical  manufacturing 
regulation  to  correct  a  deficiency  and 
make  this  regulation  conform  with  the 
applicable  CTG  (COMAR  26.11.19.14B, 
Volatile  Oi]ganic  Compounds  from 
Specific  Processes-Manufacture  of 
Synthetic  Pharmaceutical  Products); 
and 

(18)  The  addition  of  RACT  regulations 
for  non-CTG  source  categories,  paint, 
resin,  and  adhesive  manufacturing,  and 
the  addition  of  definitions  for  related 
terms  (COMAR  26.11. 19.15A  and  B. 
Volatile  Organic  Compounds  from 
Specific  Processes-Paint,  Resin  and 
Adhesive  Manufacturing  and  Adhesive 
Application). 


Other  specific  requirements  of  these 
revisions,  and  the  rationale  for  EPA's 
action  are  explained  in  the  NPR  and 
will  not  be  restated  here.  No  public 
comments  were  received  on  the  NPR. 

Final  Action 

EPA  is  approving  revisions  to 
COMAR  26.11.01.01,  26.11.02.03. 
26.11.06.01.  26.11.06.06A.  B  and  E. 
26.11.13.01,  26.11.13.02,  26.11.13.03, 
26.11.13.05,  26.11.13.06.  26.11. 19.01B. 
26.11.19.02A-F.  26.11.19.07. 
26.11.19.10,  26.11. 19.11A-C, 
26.11.19.12,  26.11.19.13.  26.11. 19.14B. 
and  26.11. 19.15A  and  B  of  Maryland's 
ozone  SIP,  submitted  by  Maryland  on 
April  5, 1991. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action,  pertaining  to  corrections 
to  VOC  regulations  in  the  Maryland 
ozone  SIP,  has  been  classified  as  a  Table 
3  action  for  signature  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  fix)m  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  30,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Dated:  October  27, 1994. 
W.T.  VViseniewski. 

Acting  Regional  Administrator,  Region  11. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  7401-7671q. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(102)  to  read  as 
follows: 

.§  52.1070    Identification  of  plan. 

*  *  «  *  • 

(c)*  •  • 

(102)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
April  5,  1991  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  April  5, 1991  from  the 
Maryland  Department  of  the 
Environment  transmitting  additit  .i, 
deletions,  and  revisions  to  Maryland's 
State  Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Maryland's  air  quality  regulations. 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

(B)  The  following  revisions  to  the 
pro\'isions  of  COMAR  26.11,  adopted  by 
the  Secretary  of  Health  and  Hygiene  on 
June  10.  1987,  effective  August  10.  1987: 

(1)  Amendments  to  COMAR 
26.11.06.06B  (proposed  as 
10.18.06.06B),  pertaining  to  control  of 
Volatile  organic  compounds  from 
installations. 

(2)  Addition  of  new  section  COMAR 
26.11.06.06E,  (proposed  as 
10.18.06.06E),  exemptions. 

(3)  Amendments  to  COM.\R 
26.1 1.1 9.01  B,  (proposed  as  COMAR 
10.18.21.01B),  including  the  addition  of 
the  definitions  for  the  terms  adhesive 
and  exempt  solvent,  the  renumbering  of 
all  definitions. 

[4]  Amendments  to  COMAR 
26.11.19.02B-F.  (proposed  as  COMAR 
10.18.21. 02B-F),  pertaining  to 
compliance  methods,  methods  of 
assessing  compliance,  test  methods, 
computations,  and  reporting. 

(5)  Amendments  to  COMAR 
26.11. 19.10B,  (proposed  as  COMAR 
10.18.21. lOB).  pertaining  to 
applicability  and  exemptions  for 
graphic  arts  sources. 

(6)  Amendments  to  COMAR 
26.11.19.13,  (proposed  as  COMAR 
10.18.21.13),  pertaining  to 
miscellaneous  metal  coating. 

(7)  Addition  of  new  section  COMAR 
26.1 1.19. 15A  (proposed  as 
10.18.21. 15A),  definition  of  terms. 
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(fl)  Addition  of  new  section  COMAR 
26.11. 19.156  (proposed  as 
10.18.21. 15B).  standards  for  paint,  resin 
and  adhesive  manufacturing. 

(C)  Amendments  to  COMAR 
26.11.19.12  (proposed  as  COMAR 
10.18.21.12),  pertaining  to  dry  cleaning 
installations,  including  the  addition  of 
new  sections  E  and  F,  pertaining  to 
equipment  specifications,  emission 
standards,  and  compliance 
determinations  for  petroleum  solvent 
dry  cleaning  installations,  adopted  by 
the  Secretary  of  the  Environment  on 
April  21. 1989.  effective  June  20.  1989. 

(D)  Amendments  to  COMAR 
26.11. 19.12B-F,  pertaining  to 
applicability,  exemptions,  equipment 
specifications,  emission  standards,  and 
compliance  determinations  for 
perchloroethylene  and  petroleum 
solvent  dry  cleaning  installations, 
adopted  by  the  Secretary  of  the 
Environment  on  May  17, 1990.  effective 
July  16.  1990. 

(E)  The  following  revisions  to  the 
provisions  of  COMAR  26.11,  adopted  by 
the  Secretary  of  the  Environment  on 
March  9, 1991.  effective  May  8.  1991: 

(1)  Amendments  to  COMAR 
26.11.01.01.  including  the  addition  of 
definitions  for  the  terms  actual 
emissions,  allowable  emissions, 
potential  to  emit,  premises,  and 
reasonably  available  control  technology 
(RACT);  deletion  of  the  definition  for 
the  term  Ringelmann  Smoke  Chart-: 
amendments  to  definitions  for  the  terms 
New  Source  Impacting  on  a  Non- 
Attainment  Area  (NSINA)  and  volatile 
organic  compound  (VOC);  and 
renumbering  of  all  definitions. 

(2)  Amendments  to  COMAR 
26.11.02.03A(6)(k)(vii).  pertaining  to 
permits  to  construct  or  modify  for  motor 
vehicle  gasoline  storage  tanks. 

[3]  The  addition  of  new  section 
COMAR  26.11.06.01.  definitions  for  the 
terms  installation  and  process  line. 

(4)  Amendments  to  COMAR 
26.11.06.06A,  B  and  E,  pertaining  to 
applicability,  control,  and  exemptions 
for  sources  of  volatile  organic 
compounds. 

(5)  The  deletion  of  existing  COMAR 
26.11.13,  pertaining  to  gasoline  and 
volatile  organic  compound  storage  and 
handling. 

(6)  The  addition  of  new  COMAR 
26.11.13.01,  .02.  .03.  .05.  and  .06. 
pertaining  to  definitions,  applicability, 
and  exemptions  for  gasoline  and  volatile 
organic  compounds  storage  and 
handling,  large  storage  tanks,  gasoline 
leaks  from  tank  trucks,  and  Reid  Vapor 
Pressure. 

(7)  Amendments  to  COMAR 
26.11.19.018.  addition  of  the  definition 


for  the  term  transfer  efficiency, 
amendments  to  the  definition  for  the 
term  coating. 

(8)  Amendments  to  COMAR 
26.11.19.02A-F,  pertaining  to 
applicability,  compliance  methods, 
methods  of  assessing  compliance,  test 
methods,  computations,  and  reporting 
for  volatile  organic  compound 
regulations. 

(9)  Amendments  to  COMAR 
26.11.19.07,  the  addition  of  new  section 
B  and  revisions  to  new  section  C  (former 
section  B),  pertaining  to  paper,  fabric, 
and  vinyl  coating. 

(10)  Amendments  to  COMAR 

26.11. 19.10A.  the  deletion  of  definitions 
for  the  terms  high  velocity  hot-air  dr>'er. 
letterpress  methods,  lithographic 
methods,  and  roll  printing;  revisions  to 
the  definition  for  the  term  web  printing: 
and  renumbering  of  all  definitions. 

(11)  Amendments  to  COMAR 
26.11. 19.10B  and  C,  pertaining  to 
graphic  arts,  including  the  deletion  of 
existing  section  C  and  the  addition  of 
new  section  C. 

(12)  The  addition  of  new  COMAR 
26.11. 19.11A,  B,  and  C.  pertaining  to 
sheet-fed  paper  and  plastic  parts 
coating,  including  definitions  for  the 
terms  fountain,  letterpress  printing, 
lithographic  printing,  plastic  parts 
coating,  and  sheet-fed  coating. 

(13)  Amendments  to  COMAR 
26.11.19.138  and  C,  pertaining  to 
miscellaneous  metal  coating. 

(14)  Amendments  to  COMAR 
26.11.19.148,  pertaining  to  synthesized 
pharmaceutical  products. 

(15)  Amendments  to  COMAR 
26.11. 19.15A  and  8,  pertaining  to  paint, 
resin,  and  adhesive  manufacturing, 
including  revisions  to  definitions  for  the 
terms  adhesive  application,  resin  thin 
down  tank,  specialty  footwear 
manufacturing,  specialty  spiral  tube 
winding,  spiral  tube  winding,  and  spiral 
wound  tube  impregnating  and  curing, 
the  deletion  of  the  definition  for  the 
term  honeycomb  core  installation,  and 
the  renumbering  of  all  definitions. 

(ii)  Additional  material. 
(A)  Remainder  of  April  5. 1991  State 
submittal  pertaining  to  COMAR 

26.11.01.01.  26.11.02.03.  26.11.06.01, 
26.11.06.06A.  8  and  E.  26.11.13.01, 

26.11.13.02.  26.11.13.03,  26.11.13.05, 
26.11.13.06,26.11.19.018, 

26.11. 19.02A-F,  26.11.19.07, 
26.11.19.10,  26.11. 19.11A-C. 
26.11.19.12.  26.11.19.13.  26.11.19.148. 
and  26.11. 19.15A  and  B. 

(8)  Letter  of  April  17, 1992  from  the 
Maryland  Department  of  the 
Environment  clarifying  the  intent  of  its 
April  5, 1991  letter  transmitting 
additions,  deletions,  and  revisions  to 
Maryland's  State  Implementation  Plan. 


(C)  Letter  of  October  18, 1993  from  the 
Maryland  Department  of  the 
Environment  formally  withdrawing 
revisions  to  COMAR  26. 11. 19.1  ID  and 
E,  pertaining  to  lithographic  printing, 
frt>m  consideration  as  revisions  to 
Maryland's  State  Implementation  Plan. 
*        *        •        •        • 
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South  Carolina;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  South  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  South  Carolina's  revisions 
consist  of  the  Corrective  Action 
provisions  promulgated  July  15, 1985, 
and  the  Land  Disposal  Restrictions  for 
First  Thirds  and  Second  Thirds  Wastes 
promulgated  August  17, 1988,  and  June 
23.  1989.  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  South 
Carolina's  applications  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  South  Carolina's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  South 
Carolina's  hazardous  waste  program 
revisions.  South  Carolina's  program 
revisions  are  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  South 
Carolina's  program  revisions  shall  be 
effective  January  30,  1995,  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  South  Carolina's 
program  revision  applications  must  be 
received  by  the  close  of  business, 
December  29. 1994. 
ADDRESSES:  Copies  of  South  Carolina's 
program  revision  applications  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  South  Carolina 
Department  of  Health  and 
Environmental  Control,  2600  Bull 
Street,  Columbia,  South  Carolina  29201. 
U.S.  EPA  Region  IV.  Library.  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365;  (404)  347-4216.  Written 
comments  should  be  sent  to  Al  Hankc 
at  the  address  listed  below. 


FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke.  Chief.  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  30d6(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616.  November  8.  1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

In  accordance  with  Part  271, 
§  271.21(a)  of  Title  40  of  the  Code  of 
Federal  Regulations  (40  CFR  271.21(a)), 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 


revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  South  Carolina 

South  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  November  22, 1985.  South 
Carolina  received  authorization  for 
revisions  to  its  program  on  September 
13, 1987.  South  Carolina  most  recently 
received  final  authorization  effective 
April  12,  1993,  for  the  Toxicity 
Characteristic  Revisions  (58  FR  7867, 
February  10,  1993).  On  August  5,  1994. 
South  Carolina  submitted  a  program 
revision  application  for  additional 
program  approval  which  addressed 
concerns  with  a  previous  submission. 
Today.  South  Carolina  is  seeking  final 
authorization  for  certain  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  South  Carolina's 
revisions  and  has  made  an  immediate 
final  decision  that  South  Carolina's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently.  EPA  intends  to  grant 
final  authorization  for  Corrective  Action 
and  the  First  Thirds  and  Second  Thirds 
provisions  of  the  Land  Disposal 
Restrictions  to  South  Carolina.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  up  until 
December  29.  1994. 

Copies  of  South  Carolina's 
applications  for  these  program  revisions 
are  available  for  inspection  and  copying 


at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

Approval  of  South  Carolina's  program 
revisions  shall  become  effective  January 
30. 1994.  unless  an  adverse  comment 
pertaining  to  the  Stale's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  issues,  administers,  and  enforces 
RCRA  hazardous  waste  permits,  or 
portions  of  permits,  that  contain 
conditions  based  upon  the  Federal 
program  provisions  for  which  the  State 
has  not  received  authorization.  Upon 
the  effective  date  of  this  authorization 
EPA  will  suspend  issuance  of  any 
further  permits  under  the  provisions  for 
which  the  State  is  being  authorized. 
Any  permits,  or  portions  of  permits,  that 
were  issued  by  EPA  prior  to  the 
effective  date  of  this  authorization  will 
be  terminated  pursuant  to  40  CFR 
124.5(d).  Those  permits,  or  portions  of 
permits,  issued  by  EPA  not  terminated 
pursuant  to  40  CFR  124.5(d)  will  either 
(l)  be  modified  to  allow  for  an  earlier 
expiration  date  pursuant  to  40  CFR 
270.41(a)  or  (2)  administered  by  the 
State  until  the  permit  is  reissued. 

South  Carolina  is  today  seeking 
authority  to  administer  the  following 
federal  requirements  promulgated  July 
15,  1985,  August  17.  1988,  and  June  23. 
1989. 


Federal  requirements 


Corrective  actkx) 


Land  disposal- restrictions  for  First  Third  Scheduled  Wastes 


JMI 


HSWA  or  FR 
notice 


50  FR  28702 


53  FR  31138. 


Promulga- 
tion 


7/15/85 


8/17/88 


State  auttXKity 


264.90(a) 

264.101(a) 

264.404(b) 

R.61-87.11D.2 

264.13(b)(7)(iii) 

264.13(b)(7)(iii)(A) 

264.13(b)(7)(iii)(B) 

264.13(b)(7)(iii)(B)(1) 

264.13(b)(7)(iii)(B)(2) 

264.73(b)(l0) 

264.73(b)(11) 

264.73(b)(12) 

264.73(b)(l3) 

264.73(b)(14) 

264.73(b)(15) 

264.73(b)(l6) 

265.13(b)(7)(iii) 

265.13(b)(7)(iii)(A) 

265.-'3(b)(7)(iii)(B) 

265.13(b)(7)(iii)(B)(1) 

265.13(b)(7)(iii)(B)(2) 

265.73(b)(8) 

265.73(b)(9) 

265.73(b)(10) 

265.73(b)(11) 

265.73(b)(12) 
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Federal  requirements 

HSWA  Of  FR 
notice 

Promulga- 
tion 

State  authority 

265.73(b)(13) 

265.73(b)(14) 
266.20(b) 

268.1(c)(3) 
268.1(c) 

268.1(d) 

- 

268.4(a)(2) 

- 

268.4(a)(2)(l) 
268.4(a)(2)(li) 
268.4(a)(2)(iii) 

" 

268.4(a)(2)(iv) 

268.5(h)(2) 

268.6(a)(4) 

268.6(a)(5) 

- 

268.6(c) 
268.6(c)(1) 
268.6(0(1  )(i)-{ix) 

" 

■ 

268.6(c)(2) 
268.6(c)(3) 

>. 

268.6(C)(4) 

268.6(c)(5) 

268.6(c)(5)(l)-{iii) 

268.6(d) 

268.6(e) 

268.6(e)(1) 

268.6(e)(2) 

268.6(0 

268.6(0(1) 

268.6(0(2) 

268.6(0(3) 

268.6(g) 

268.6(h) 

• 

268.6(1) 

268.60) 

268.6(k) 

268.6(1) 

268.6(m) 

268.6(n) 

268.7(a) 

268.7(a) 

268.7(a)(1) 

268.7(a)(2) 

268.7(a)(3) 

268.7(a)(3)(i) 

268.7(a)(3)(il) 

268.7(a)(3)(iii) 

268.7(a)(3)(iv) 

268.7(a)(3)(v) 

268.7(a)(4) 

268.7(a)(4)(i) 

^                           • 

268.7(a)(4)(ii) 
268.7(a)(4)(.ii) 

,    •■ 

268.7(a)(5) 

268.7(a)(7)    . 
268.7(b) 
268.7(b)(1)    > 

268.7(b)(2) 
268.7(b)(3) 
268.7(b)(4) 

• 

268.7(b)(5) 
268.7(b)(6) 
268.7(b)(7) 
268.7(b)(7)(iHiv) 

268.7(b)(8) 

268.7(c) 

268.7(c)(1H3) 

268.8(a) 

268.8(a)(1) 

268.8(a)(2) 

268.8(a){2)(i) 

268.6(a)(3) 

268.8(a)(2)(ii) 

268.8(a)(3)(iHii) 

Federal  requirements 


Land  disposal  restnctions  amendments  to  First  Third  Scheduled  Waste  .... 
Land  disposal  restrictions;  correction  to  the  First  Third  Scheduled  Wastes 


JMI 


HSWA  or  FR 
notice 


54  FR  18836 
54  FR  36967 


Promulga- 
tion 


5.'2/89 
8/6,'89 


State  authority 


268 
268 
268. 
268. 
268. 
268. 
268. 
268. 
268. 
268. 
268. 
268. 
268. 
268. 
268. 
268 
268 
268. 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
266 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 
268 


8(b) 
8(b)(1) 
8(b)(2) 
8(c) 
8(c)(1) 
8(c)(2) 
8(d) 
.8(e) 
.30(a) 
.30(a)(2) 
.30(a)(3) 
.30(b) 
.30(c) 
.30(d) 
.31(a) 
31(a)(1) 
.31(b) 
.31(0)   • 
.31(d) 
.32(d) 
.32(d)(1) 
.32(e) 
■32(e)(2) 
•32(0 
■32(g) 
■32(h) 
■33(a) 
33(a)(1) 
33(b) 
■31(d) 
.32(d) 
32(d)(1) 
32(e) 
33(b) 
33(c) 
.33(d) 
33(e) 

33(e)(i)-<ej(3) 
33(0 
33(g) 
.40(a) 
40(c) 
.41(a) 
.42(a)(2) 
43(b) 
44(h) 
•44(1) 
440) 
.44(k) 
.44(1) 
.50(d) 
43(a) 
20(b) 
1(c) 
■  1(c)(3) 
1(c)(4) 
.1(e) 
1(e)(1) 
■1(e)(2) 
1(e)(2) 
1(e)(3) 
5(h)(2) 
6(0(1) 
7(a)(3) 
7(a)(4) 
•7(b)(7) 
7(c) 
8(a)(2) 
8(a)(2)(i) 
8(a)(2)(ii) 
8(a)(3) 
.8(a)(3)(i) 
■8(a)(3)(ii) 
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Federal  requirements 


Land  disposal  restrictions  for  Second  Third  Scheduled  Wastes 


HSWA  or  FR 
notica 


54  FR  26594 


Promulga- 
tion 


6/23/89 


Land  disposal  restrictions 


51  FR  40572 


11/7/86 


IMI 


State  authority 


Federal  requirements 


268.8(b) 

268.8(c)(2) 

268.8(d) 

268.32(f) 

268.33(a) 

268.33(0 

268.44(h) 

268.50(d) 

268.34(a) 

268.34(b) 

268.34(c) 

268.34(c)(1) 

268.34(c)(2) 

268.34(d) 

268.34(e) 

268.34(0 

268.34(0(1) 

268.34(0(2) 

268.34(g) 

268.34(h) 

268.34(1) 

268.41(a) 

268.42(a)(3) 

268.42(a) 

268.43(a) 

268.43(b) 

260.1(a) 

260.1  (b)(lHb)(4) 

260.2(a) 

260.2(b) 

260.3 

260.10 

260.20(a) 

260.1(a)(1) 

260.4(c) 

260.4(d)(1) 

261.5(b) 

261.5(c) 

261.5(e) 

261.5(0(2) 

261.5(g)(2) 

261.6(a)(3) 

261.6(c)(1) 

261.7(a)(1)(il) 

261.7(a)(2)(ii) 

261.20(b) 

261.30(c) 

262.11(d) 

263.12 

264.1(h) 

264.13(a)(1) 

264.13(b)(6) 

264.13(b)(7) 

264.73(b)(3) 

264.73(b)(10) 

264.73(b)(11) 

264.73(d)(12) 

264.73(b)(13) 

264.73(b)(14) 

265.1(c) 

265.13(a)(1) 

265.13(b)(6) 

265.13(b)(7) 

265.73(b)(3) 

265.73(b)(8) 

265.73(b)(9) 

265.73(b)(10) 

265.73(b)(11) 

265.73(b)(12) 

268.1(a) 

268.1(b) 

268.1  (0(1  Hc)(4) 

268.2(a) 


HSWA  or  FR 
notice 


Pronriulga- 
tion 


± 


State  auttiority 


268.2(b) 

268.3 

268.4(a) 

268.4(a)(1) 

268.4(a)(2) 

268.4(a)(3) 

268.4(a)(3)(i) 

268.4(a)(3)(ii) 

268.4(a)(3)(iii) 

268.4(a)(4) 

268.7(a) 

268.7(a)(1)(i-iv) 

268.7(a)(2) 

268.7(a)(2)(0 

268.7(a)(2)(ii) 

268.7(a)(3) 

268.7(a)(4) 

268.7(b) 

268.7(b)(1)(i-iv) 

268.7(b)(5) 

268.7(b)(5)(i) 

268.7(b)(5){ii) 

268.7(c) 

268.30(a) 

268.30(a)(1) 

268.30(a)(2) 

268.30(a)(3) 

268.30(b) 

268.30(c) 

268.30(c)(1) 

268.30(c)(2) 

268.30(c)(3) 

268.31(a) 

268.31(d) 

268.31(d)(1) 

268.31(d)(2) 

268.31(d)(3) 

268.31(c) 

268.40 

268.41(a) 

268.41(b) 

268.42(a) 

268.50(a) 

268.50(a)(1) 

268.50(a)(2) 

268.50(a)(2)(i) 

268.50(a)(2)(ii) 

268.50(a)(3) 

268.50(b) 

268.50(c) 

268.50(d) 

268.50(e) 

Appendix  I 

Appendix  II 

270.l4(b)(2l) 

270.32 


With  the  iDassage  of  the  Hazardous 
and  Sohd  Waste  Amendments  of  1984 
(HSWA),  responsibilities  for  hazardous 
waste  permitting  in  South  CaroHna  were 
spUt  between  EPA  and  the  State.  EPA 
continued  to  administer  and  enforce 
federal  permits  issued  prior  to  final 
authorization.  Upon  final  authorization 
of  the  State  program  for  those  provisions 
specified  above,  EPA  will  suspend 
issuance  of  federal  pennits  in  those 
areas  for  which  the  State  is  receiving 


authorization.  Additionally,  EPA  will 
terminate,  pursuant  to  40  CFR  124.5(d), 
federal  permits  or  portions  of  permits 
containing  those  provisions  specified 
above  and  issued  prior  to  the  effective 
date  of  this  authorization.  A  discussion 
of  how  South  Carolina  and  EPA  will 
delineate  i>ermitting  responsibilities  is 
contained  in  the  EPA-South  Carolina 
Memorandum  of  Agreement. 

South  Carolina  is  not  authorized  to 
operate  the  federal  program  on  Indian 
lands.  This  authority  remains  with  EPA 


unless  provided  otherwise  in  a  future 
statute  or  regulation. 

C.  Decision 

I  conclude  that  South  Carolina's 
appUcations  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

South  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
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disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities.  South 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  ROIA  and  to  take 
enforcement  actions  under  sections 
3008,  3013.  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Piu^uant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  vsill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  South  Carolina's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authorit>-  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a).  6926, 6974(b)). 

Dated:  November  1. 1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator. 
IFR  Doc.  94-28715  Filed  ll-2ft-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-01;  RM-B498] 

Radio  Broadcasting  Services;  Moapa 
Vall«y,  Nevada 

AOEMCV:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Quinton  W.  Goode,  allots 
Channel  284A  to  Moapa  Valley,  NV,  as 
the  commxmity's  first  local  FM 
transmission  service.  See  59  FR  41428, 
August  12. 1994.  Channel  284A  can  be 
allotted  to  Moapa  Valley  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  36-31-30 
North  Latitude  and  114-24-56  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  January  6. 1995.  The 
window  period  for  filing  applications 
will  open  on  January  6. 1995,  and  close 
on  February  6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-91, 
adopted  November  14, 1994,  and 
released  November  22. 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  pim:hased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,^(202)  857- 
3800,  2100  M  Street.  NW..  Suite  14rf, 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73HAMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

$73,202    (Amended] 

2.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Moapa  Valley,  Channel  284A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-29257  Filed  11-28-94;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1837  and  1852 
RIN2700-AB77 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Pension  Portability 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  policies 
regarding  pension  portability  under 
NASA  contracts.  It  amends  NASA's 
policies  dealing  with  vesting  period 
requirements,  flowdown  to 
subcontractors,  and  sets  forth  the 
conditions  when  pension  portability 
would  be  appropriate.  The  rule 
establishes  more  consistent  treatment  of 
the  vesting  period  and  subcontractor 
flowdown  issues. 

EFFECTIVE  DATE:  December  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  Le  Cren,  (202)  358-0444. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  April  19. 1994,  a  proposed  rule  to 
amend  the  NFS  to  revise  NASA's 
regulation  on  pension  portability  was 
published  in  the  Federal  Register  (59 
FR  18518)  for  comment.  All  comments 
were  reviewed.  No  changes  were  made 
as  a  result  of  the  comments.  However, 
a  review  of  the  proposed  rule  in 
response  to  one  of  the  comments 
disclosed  the  omission  of  a  conrmia  in 
1852.237-71(a)(ii)  between  "defined 
contribution  plan"  and  "or  a  multiparty 
benefit  plan."  The  comma  is  in  the 
existing  clause  at  1852.237-71  but  had 
been  inadvertently  omitted  in  the 
proposed  rule.  The  final  rule  restores 
the  comma. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory'  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1837 
and  1852 

Government  procurement. 
TomLuedtke. 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  parts  1837  and 
1852  are  amended  as  follows: 


1.  The  authority  citation  for  48  CFR 
parts  1837  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 
PART  1837— SERVICE  CONTRACTING 

2.  Subpart  1837.1  is  revised  to  read  as 
follows: 

Subpart  1837. 1— Service  Contracts- 
General       j 

1837.101    Definitions. 

1837.110    Solicitation  provisions  and 

contract  clauses. 
1837.170    Pension  portability. 
Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1837.1 — Service  Contracts — 
General 

1837.101    Definitions. 

Pension  portability  means  the 
recognition  and  continuation  in  a 
successor  service  contract  of  the 
predecessor  service  contract  employees' 
pension  rights  and  benefits. 

1837.110    Solicitation  provisions  and 
contract  clauses. 

The  contracting  officer  shall  use  the 
clause  at  1852.237-71,  Pension 
Portability,  in  a  solicitation,  contract  or 
negotiated  contract  modification  for 
additional  work  when  the  procurement 
officer  determines,  in  accordance  with 
the  requirements  of  1837.170,  that 
pension  portability  is  in  the 
Government's  best  interest. 

1837.170    Pension  portat>iiity. 

(a)  It  is  NASA's  policy  not  to  require 
pension  portability  in  service  contracts. 
However,  pension  portability 
requirements  may  be  included  in  a 
solicitation,  contract,  or  contract 
modification  for  additional  work  under 
the  following  conditions: 

(l)(i)  There  is  a  continuing  need  for 
the  same  or  similar  services  for  a 
minimum  of  five  years  (inclusive  of 
options)  and,  if  and  when  the  contractor 
changes,  a  high  percentage  of  the 
predecessor  contractor's  employees  are 
expected  to  remain  with  the  program;  or 

(ii)  Where  the  employees  under  a 
predecessor  contract  were  covered  by  a 
portable  pension  plan,  a  foUow-on 
contract  or  a  contract  consohdating 
existing  services  shall  include  pension 
portability  as  long  as  the  total  contract 
period  covered  by  the  plan,  past  and 
futiuB,  covers  five  years. 

(2)  Only  defined  contribution  plans, 
or  multiparty  defined  benefit  plans 
operated  under  a  collective  bargaining 
agreement  where  the  plan  follows  the 
employee  instead  of  the  employer,  shall 
be-permitted  in  the  portability 
provisions; 


(3)  Vesting  shall  be  100  percent  at  the 
earlier  of  one  year  of  continuous 
employee  service  or  contract 
termination; 

(4)  There  is  a  clear  description  of  the 
plan,  including  coverage  regarding 
service,  pay,  Uabilities,  vesting, 
termination,  and  benefits  from  prior 
contracts,  as  appropriate;  and 

(5)  The  procurement  officer  has  made 
a  written  determination  that  such  a 
provision  is  in  the  Government's  best 
interest,  including  the  facts  supporting 
that  determination. 

(b)  The  procurement  officer  shall 
maintain  a  record  of  all  written 
determinations  that  the  use  of  pension 
portability  is  in  the  Government's  best 
interest. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.237-71  is  revised  to 
read  as  follows: 

1852.237-71    Pension  portability. 

As  prescribed  at  1837.110(a).  insert 
the  following  clause: 

Pension  Portability 

(Nov  1994) 

(a)  In  order  for  p>ension  costs  attributable 
to  employees  assigned  to  this  contract  to  be 
allowable  costs  under  this  contract,  the  plans 
covering  such  employees  must: 

(i)  Comply  with  all  applicable  Government 
laws  and  regulations: 

(ii)  Be  a  defined  contribution  plan,  or  a 
multiparty  defined  benefit  plan  operated 
under  a  collective  bargaining  agreement.  In 
either  case,  the  plan  must  be  portable,  i.e.. 
the  plan  follows  the  employee,  not  the 
employer; 

(iii)  Provide  for  100  percent  employee 
vesting  at  the  earlier  of  one  year  of 
continuous  employee  service  or  contract 
termination;  and 

(iv)  Not  be  modified,  terminated,  or  a  new 
plan  adopted  without  the  prior  written 
approval  of  the  cognizant  NASA  Contracting 
Officer. 

(b)  The  Contractor  shall  include  paragraph 
(a)  of  this  clause  in  all  subcontracts  for 
continuing  services  under  a  service  contract 
where  (1)  the  prime  contract  requires  pension 
portability,  (2)  the  subcontracted  labor 
dollars  (excluding  any  burdens  or  profit/fee) 
exceed  52.500,000  and  ten  percent  of  the 
total  prime  contract  labor  dollars  (excluding 
any  burdens  or  profit/fee),  and  (3)  the 
conditions  at  1837.170  are  satisfied. 

IFR  Doc.  94-29273  Filed  11-28-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Pocitet  No.  74-14;  Notice  93] 
RIN  2127-AE46 

Federal  Motor  Veiiicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  Rule,  correction. 


IMI 


SUMMARY:  On  September  2. 1993. 
NHTSA  published  a  final  rule 
specifying  that  manufacturers  must 
install  driver  and  ironX  passenger  side 
air  bags  to  satisfy  the  automatic  crash 
protection  requirements.  The 
amendments  were  effective  March  1. 
1994.  Due  to  a  typographic  error,  the 
regulatory  language  of  the  final  rule  also 
deleted  the  term  "forward-facing"  from 
a  section  specifying  the  type  of  rear 
outboard  designated  seating  positions  at 
which  Type  2  (lap  and  shoulder)  safety 
belts  must  be  installed.  This  error  had 
the  unintended  effect  of  amending  the 
requirements  for  side-facing  and  rear- 
facing  rear  outboard  designated  seating 
positions  to  require  the  installation  of 
Type  2  safety  belts,  instead  of  Type  1 
(lap  only)  safety  belts.  This  notice 
corrects  that  error. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  November 
22, 1994. 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  December  29. 
1994. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  Cohen,  Chief,  Frontal  Crash 
Protection  Division,  Office  of  Vehicle 
Safety  Standards,  NRM-12,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Telephone:  (202)  366-2264. 

SUPPLEMENTARY  INFORMATION: 

On  September  2,  1993,  NHTSA 
published  a  final  rule  specifying  that 
manufacturers  must  install  driver  and 
front  passenger  side  air  bags  to  satisfy 
the  automatic  crash  protection 
requirements.  The  amendments  were 
effective  March  1,  1994.  Due  to  a 
typographic  error,  the  regulatory 
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language  of  the  final  rule  also  deleted 
the  term  "forward-facing"  from  a 
section  specifying  the  type  of  rear 
outboard  designated  seating  positions  at 
which  Type  2  (lap  and  shoulder)  safety 
belts  must  be  installed.  This  error  had 
the  unintended  effect  of  amending  the 
requirements  for  side-facing  and  rear- 
facing  rear  outboard  designated  seating 
positions  to  require  the  installation  of 
Type  2  safety  belts,  instead  of  Type  1 
(lap  only)  safety  belts.  As  the  agency  did 
not  intend  to  amend  the  requirements 
for  any  rear  seating  positions,  this  notice 
corrects  that  error. 

NHTSA  finds  for  good  cause  that  this 
final  rule  can  be  made  effective 
immediately.  The  September  2, 1993 
final  rule  clearly  was  intended  to  affect 
only  front  outboard  designated  seating 
positions.  This  notice  corrects  a 
typographic  error  which  unintentionally 
amended  the  requirements  for  some  rear 
outboard  designated  seating  positions. 

Rulemaking  Analyses  and  Notices 

ExPcutive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulator)'  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  notice  does  not  impose 
any  new  requirements  on 
manufacturers.  It  simply  corrects  a 
typographic  error. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory-  Flexibility  Act.  I  hereby 
certif)'  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  As 
explained  above,  this  rule  will  not  have 
an  economic  impact  on  any 
manufacturers. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act: 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  enviroiunent. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  weurant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

• 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety, 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1^50. 

2.  Section  571.208  is  amended  by 
revising  S4.1.5. 1(a)(3)  to  read  as  follows: 

§571.208    Standard  No.  208,  Occupant 
crash  protection. 

•  •        «        •        • 

S4. 1.5.1  Frontal/angular  automatic 
protection  system. 

(a)  •   •  * 

(3)  At  each  front  designated  seating 
position  that  is  an  "outboard  designated 
seating  position,"  as  that  term  is  defined 
at  49  CFR  571.3.  and  at  each  forward- 
facing  rear  designated  seating  position 
that  is  a  "rear  outboard  designated 
seating  positions,"  as  that  term  is 
defined  at  S4. 1.4.2(c)  of  this  standard, 
have  a  Type  2  seat  belt  assembly  that 
conforms  to  Standard  No.  209  and  S7.1 
through  S7.3  of  this  standard,  and,  in 
the  case  of  the  Type  2  seat  belt 
assemblies  installed  at  the  front 
outboard  designated  seating  positions, 
meet  the  frontal  crash  protection 
requirements  with  the  appropriate 
anthropomorphic  test  dummy  restrained 
by  the  Type  2  seat  beU  assembly  in 
addition  to  the  means  that  requires  no 
action  by  the  vehicle  occupant. 

•  *        *        •        » 

Issued  on  November  22, 1994. 
Ricardo  Martinez, 

Administrator 

(PR  Doc.  94-29249  Filed  11-28-94:  8.45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 
[Docltet  No.  T8-93-22] 

Standards;  Amendment  of  Definition 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Department  is  proposing 
to  amend  the  definition  of  "Rework" 
pertaining  to  the  inspection  of  hurley 
tobacco  by  adding  language  requiring 
that  the  average  bale  weight  in  a  lot  of 
imtied  baled  bur  ley  not  exceed  100 
pounds.       1 1 

DATES:  Comments  should  be  received  on 
or  before  December  29,  1994. 
ADDRESSES:  Send  comments  to  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA), 
Room  502  Annex  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 
Comments  will  be  available  for  public 
inspection  at  this  location  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Tobacco,  AMS,  USDA,  Room 
502  Annex  Building,  P.O.  Box  96456, 
Washington,  D.C  20090-6456. 
Telephone  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  On 
November  17, 1982,  the  Department 
issued  a  final  rule  in  the  Federal 
Register  dealing  with  a  variety  of  issues 
concerning  the  inspection  and  grading 
of  hurley  tobacco,  one  of  which  was  the 
sale  of  imtied  hurley  tobacco  in  bales. 
The  final  rule  stated  that  from  that  date 
inspection  and  price  support  would 
only  be  offered  to  hurley  tobacco  tied  in 
hands  or  untied  in  bales  measuring 
approximately  1x2x3  feet.  The  Burley 
Tobacco  Advisory  Committee, 
established  in  1990  and  representing 
producers,  warehouses,  and  buyers,  has 
recommended  an  average  bale  weight  of 
100  pounds  in  order  to  improve 
handling  and  reduce  spoilage  associated 


with  heav}'  bales  and  therefore,  improve 
the  image  of  American  burley.  Based  on 
the  support  for  this  proposal  evidenced 
by  all  segments  of  the  industry,  the 
Department  is  proposing  to  reuse  the 
definition  "Rework"  in  Subpart  C. 
Section  29.3053  (b)  to  require  that  the 
bales  in  each  lot  not  exceed  an  average 
weight  of  100  pounds. 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  0MB. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
pohcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  hill 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
"small  business"  which  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.2)  as  those  having  gross  annual 
revenues  for  the  last  3  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substemtial 
number  of  small  entities.  This  proposed 
rule  would  not  substantially  affect  the 
normal  movement  of  the  commodity  in 
the  marketplace.  Compliance  with  this 
proposed  rule  would  not  impose 
substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  would 
not  alter  the  market  share  or  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  would  in  no  way 
affect  normal  competition  in  the 
marketplace. 

The  information  collection  has  been 
submitted  for  approval  to  OMB  under 
Docket  0581-0056. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  the 


proposal  may  file  them  with  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Sen'ice,  United  States 
Department  of  Agriculture,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456,  not  later 
than  December  29,  1994. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  Committees, 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  the 
regulations  at  7  CFR  Part  29  be  amended 
as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  C— Standards 

1.  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511b.  511m,  and  511r. 

2.  Paragraph  (b)  of  §  29.3053  would  be 
revised  to  read  as  follows: 

§29.3053    Rework. 

•        •        *        •        * 

(b)  Tobacco  not  properly  tied  in 
hands,  not  packed  in  bales 
approximately  1x2x3  feet,  not 
oriented,  not  packed  straight,  bales  not    " 
opened  for  inspection  when  chosen  by 
a  grader,  lots  exceeding  an  average  bale 
weight  of  100  pounds,  or  otherwise  not 
properly  prepared  for  market. 

Dated;  November  21, 1994. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  94-29387  Filed  11-28-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  FV94-966-3PR] 

Tomatoes  Grown  in  Florida; 
Reapportionment  of  Membership  on 
the  Florida  Tomato  Committee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
reapportion  producer  membership  on 
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the  12-member  Florida  Tomato 
Committee  (Committee)  established 
under  the  Federal  marketing  order 
regulating  the  handling  of  tomatoes 
grown  in  Florida.  For  the  purposes  of 
membership,  the  production  area  is 
divided  into  four  geographic  districts. 
The  membership  in  District  1  would  be 
reduced  from  three  to  two  members  and 
the  membership  in  District  3  would  be 
increased  from  three  members  to  four 
members.  This  reapportionment  reflects 
shifts  in  acreage  within  the  districts  and 
shipments  from  the  districts  in  recent 
years,  and  the  desire  of  the  Committee 
to  provide  equitable  representation  on 
the  Committee.  This  proposal  was 
unanimously  recommended  by  the 
Committee,  which  is  responsible  for 
local  administration  of  the  marketing 
order. 

DATES:  Comments  must  be  received  by 
Drrember  29,  1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2523-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  FAX  (202) 
720-5698.  Comments  should  reference 
the  docket  number,  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOfl  FURTHER  INF0RMATK5N  CONTACT: 
Shoshana  Avrishon.  Marketing 
Specidlist.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  Room 
2523-S.,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
3610,  or  FAX  (202)  720-5698;  or  Aleck 
Jonas,  Marketing  Specialist,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  2276,  Winter  Haven,  Florida 
33883-2276;  (813)  299-4770  or  FAX 
(813)  299-5169. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  966  (7  CFR 
part  966K  both  as  amended,  regulating 
the  handling  of  tomatoes  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order".  The  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act". 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 


Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  handlers 
of  Florida  tomatoes  subject  to  regulation 
under  the  marketing  order  and 
approximately  250  producers  in  the 
production  area.  Small  agricultural 
service  firms,  including  tomato 
handlers,  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
the  tomato  handlers  and  producers  may 
be  classified  as  small  entities. 

On  September  8, 1994,  the  Committee 
met  to  discuss,  among  other  issues. 
Committee  representation  among  the 
four  production  area  districts,  and  to 
determine  whether  any  changes  were 
warranted  to  foster  more  equitable 
representation. 
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Section  966.22  of  the  order  establishes 
a  Committee  consisting  of  12  producer 
members.  Each  member  has  an  ' 
alternate.  Each  person  selected  as  a 
Committee  member  and  alternate  is 
required  to  be  a  producer,  or  an  officer 
or  an  employee  of  a  corporate  producer, 
in  the  district  for  which  selected  and  a 
resident  of  the  production  area.  The  four 
districts  in  the  production  area  are 
defined  in  §  966.24. 

Section  966.161  of  the  rules  and 
regulations  currently  provides  for 
representation  among  the  four  districts 
as  follows:  (a)  District  1— three  members 
and  alternates;  (b)  District  2— two 
members  and  alternates;  (c)  District  3— 
three  members  and  alternates;  and  (d) 
District  4 — four  members  and  alternates. 
Section  966.25  provides  that  the 
Committee  may  recommend  and 
pursuant  thereto,  the  Secretary  may 
approve,  the  reapportionment  of 
members  among  districts  within  the 
production  area.  In  recommending  any 
such  changes,  the  Committee  is  required 
to  give  consideration  to  various  factors, 
including  shifts  in  tomato  acreage 
within  districts  during  recent  years,  and 
the  equitable  relationship  of  committee 
membership  and  districts. 

In  recent  years.  District  1  has 
represented  about  12  percent  of  total 
industry  shipments  and  12  percent  of  . 
total  acres  harvested.  Because  of  this, 
the  Committee  believes  that  a  25  percent 
level  of  committee  representation  (four 
of  the  12  Conmiittee  positions)  is  too 
high  for  this  district.  District  3  is  now 
the  largest  producing  district  with  about 
44  percent  of  the  total  acres  harvested, 
and  39  percent  of  total  industry 
shipments.  Thus,  with  only  25  percent 
of  the  Committee  members.  District  3  is 
thought  to  be  under-represented  on  the 
Committee. 

To  provide  all  growers  uithin  the 
production  area  with  more  equitable 
representation,  the  Committee 
unanimously  recommended  that  one 
member  position  be  transferred  ft^m 
District  1  to  District  3.  District  3  would 
then  be  represented  by  four  members 
and  have  33  percent  of  the  Committee 
members,  while  District  1  would  have 
two  members,  representing  about  17 
percent  of  the  Committee  members.  The 
proposed  change  would  bring 
representation  from  these  districts  more 
in  line  with  the  percentages  of  acres 
harvested  and  production  shipped  over 
the  last  four  seasons. 

Districts  2  and  4  currently  arc 
represented  by  two  members  (16  percent 
of  total  committee  members)  and  four 
members  (33  percent  of  total  committee 
members),  respectively 

In  recent  seasons,  District  2  has 
represented  about  10  percent  of  total 


harvested  acreage  and  13  percent  of  the 
shipments.  District  4  has  represented 
about  32  percent  of  the  harvested 
acreage  and  36  percent  of  the 
shipments.  On  the  basis  of  this 
information,  the  Committee  concluded 
that  current  representation  is  fair  and 
appropriate  for  these  two  districts. 

To  implement  the  recommended 
reapportionment  for  Districts  1  and  3, 
paragraphs  (a)  and  (c)  of  §  966.161  of 
Subpart— Rules  and  Regulations  (7  CFR 
parts  966.100  to  966.323)  would  be 
revised  accordingly.  • 

This  proposed  rule  is  intended  to 
provide  for  equitable  and  balanced 
representation  on  the  Committee,  and 
would  not  impose  additional  costs  on 
growers  and  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  30-day  comment  period 
is  provided.  All  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  966  is  proposed  to 
be  amended  as  follows: 

PART  96&~TOMATOES  GROWN  IN 
FLORIDA 


1.  The  authority  citation  for  7  CFR 
Fart  966  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  966.161  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 


§966.161    [Amended] 

•  «        «        «        • 

(a)  Distriqt  1 — two  members  and  their 
alternates.  I 
*•■»*• 
i 

(c)  Distriict  3 — four  members  and  their 
alternates.  I ; 

•  •         in         »         • 

Dated;  November  21, 1994. 
Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

IFR  Doc.  94-29363  Filed  11-28-94;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 
RtN  3064-AB52 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC).  is 
proposing  to  amend  a  provision  of  the 
Uniform  Rules  of  Practice  and 
Procedure  pertaining  to  ex  parte 
contacts.  The  Comptroller  of  the 
Currency  (OCC).  Board  of  Governors  of 
the  Federal  Reserve  System  (Board  of 
Governors),  Office  of  thrift  Supervision 
(OTS),  and  National  Credit  Union 
Administration  (NCUA)  have  all 
proposed  to  make  this  same  change  to 
the  Uniform  Rules,  and  will  be 
publishing  separate  notices  of  proposed 
rulemaking.  The  proposal  is  intended  to 
clarify  that  the  rules'  provisions  relating 
to  ex  parte  communications  conform  to 
the  requirements  of  the  Administrative 
Procedure  Act.  In  particular,  the 
proposed  amendment  would  clarify  that 
the  ex  parte  provisions  do  not  apply  to 
intra-agency  communications,  which 
are  governed  by  a  separate  provision  of 
the  Administrative  Procedure  Act. 
DATES:  Comments  must  be  received  by 
December  29. 1994. 
ADDRESSES:  Comments  should  be 
directed  to  Robert  Feldman,  Acting 
Executive  Secretary,  Attention:  Room  F- 
402,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F— 400, 1776 
F  Street,  N.W.,  Washington,  DC  20429, 
on  business  days  between  8:30  a.m.  and 
5:00  p.m.  (FAX  number  202-898-3838). 
Comments  will  be  available  for 
inspection  and  photocopying  in  room 
7118.  550  17th  Street,  N.W., 
Washington.  D.C.  20429,  between  8:30 
a.m.  and  5:00  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Winkler,  Counsel,  Legal 
Division,  Compliance  and  Enforcement 
Section  (202/898-3764). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 
Public  Law  101-73, 103  Stat.  183  (1989) 
required  the  OCC,  Board  of  Governors, 
FDIC,  OTS,  and  NCUA  (collectively,  the 
"agencies")  to  develop  uniform  rules 


and  procedures  for  administrative 
hearings.  The  agencies  issued  a  joint 
notice  of  proposed  rulemaking  on  June 
17,  1991  (56  FR  27790)  and  promulgated 
their  final  Uniform  Rules  of  Practice  and 
Procedure  in  August  1991  lOCC,  56  FR 
38024;  Board  of  Governors,  56  FR 
38052;  FDIC.  56  FR  37975;  OTS.  56  FR 
38317;  and  NCUA.  56  FR  37767).  The 
FDIC  and  other  agencies  now 
independently  propose  to  amend  one 
aspect  of  the  Uniform  Rules  relating  to 
ex  parte  communications  to  clarify  that 
the  rules  parallel  the  requirements  of 
the  Administrative  Procedure  Act. 

Currently.  §  308.9  of  the  FDlC's  Rules 
of  Practice  and  Procedure  (which  was 
adopted  as  part  of  the  Uniform  Rules) 
prohibits  "a  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding"  from  making  an  ex  parte 
communication  to  any  member  of  the 
Board  of  Directors  or  other  decisional 
official  concerning  the  merits  of  an 
adjudicatory  proceeding.  When  the 
Uniform  Rules  were  proposed  and 
adopted  in  1991.  the  joint  notice  of 
proposed  rulemaking  (56  FR  27790, 
27793)  explained  that  the  proposed  rule 
regarding  ex  parte  communications 
"adopts  the  rules  and  procedures  set 
forth  in  the  APA  regarding  ex  parte 
communications".  There  was  no 
intention  at  that  time  to  impose  a  rule 
more  restrictive  than  that  imposed  by 
the  APA  itself. 

The  APA  contains  two  provisions 
relating  to  communications  with  agency 
decision-makers.  The  APA's  ex  parte 
communication  provision  restricts 
communications  between  'interested 
personls]  outside  the  agency"  and  the 
agency  head,  the  administrative  law 
judge  (ALJ),  or  the  agency  decisional 
employees.  5  U.S.C.  557(d)  (emphasis 
added).  Intra-agency  communications 
are  governed  by  the  APA's  separation  of 
functions  provision,  5  U.S.C.  554(d). 
That  section  prohibits  investigative  or 
prosecutorial  jjersonnel  at  an  agency 
fron?  "participat(ingj  or  advis[ingl  in  the 
decision,  recommended  decision,  or 
agency  review"  of  an  adjudicatory 
matter  pursuant  to  section  557  of  the 
APA  except  as  witness  or  counsel.  The 
same  separation  of  function  provision 
provides  that  the  ALJ  in  an  adjudicatory 
matter  may  not  consult  any  party  on  a 
fact  in  issue  unless  the  other  parties 
have  an  opportunity  to  participate.  5 
U.S.C.  554(d)(1).  The  separation  of 
functions  provision  does  not  prohibit 
agency  investigatory  or  prosecutorial 
staff  from  seeking  the  amendment  of  a 
notice  or  the  settlement  or  termination 
of  a  proceeding. 

The  rule  as  proposed  and  adopted  in 
1991,  however,  neglected  to  mention  the 
separation  of  functions  concept 
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explicitly,  and  appeared  to  apply  the  ex 
parte  communication  prohibition  to  all 
communications  concerning  the  merits 
of  an  adjudicatory  proceeding  between 
the  agency  head.  ALJ  or  decisional 
personnel  on  the  one  hand,  and  any 
"party,  his  or  her  counsel,  or  another 
person  interested  in  the  proceeding"  on 
the  other.  The  FDIC  and  other  agencies 
do  not  interpret  this  provision  as 
limiting  agency  enforcement  staffs 
ability  to  seek  approval  of  amendments 
to  or  terminations  of  existing 
enforcement  actions.  As  drafted, 
however,  the  provision  could  be 
misinterpreted  to  expand  the  ex  parte 
communication  prohibition  beyond  the 
scope  of  the  APA.  The  agencies  did  not 
intend  this  result. 

The  proposed  amendment  clarifies 
that  the  regulation  is  intended  to 
conform  to  the  provisions  of  the  APA  by 
limiting  the  prohibition  on  ex  parte 
communications  to  communications  to 
or  from  "interested  persons  outside  the 
agency",  5  U.S.C.  557(d).  and  by 
incorporating  explicitly  the  APA's 
separation  of  functions  provisions,  5 
U.S.C.  554(d).  This  approach  is  also 
consistent  with  the  most  recent  Model 
Adjudication  Rules  prepared  by  the 
Administrative  Conference  of  the 
United  States. 

II.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  FDIC 
hereby  certifies  that  this  notice  of 
proposed  rulemaking  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  proposed  rule  makes  a  minor 
amendment  to  a  rule  of  practice  already 
in  place,  and  affects  intra-agency 
procedure  exclusively.  Thus,  it  should 
not  result  in  additional  burden  for 
regulated  institutions.  The  purpose  of 
the  revised  regulation  is  to  conform  the 
provisions  of  the  regulation  to  those 
imposed  by  statute. 

III.  Proposed  Revisions  to  Uniform 
Rules  of  Practice  and  Procedure 

List  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure,  Claims.  Equal  access  to 
justice.  Lawyers,  Penalties. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  308  is  proposed 
to  be  amended  as  set  forth  below: 


PART  308-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  554-557;  12 
U.S.C.  1815(e).  1817(a).  1818(j),  1818.  1820. 
1828(j).  1829, 1831i.  18310;  15  U.S.C  781(h). 
78m.  78n(a).  78n{c),  78n(d).  78n(f).  78o.  78o- 
4(c)(5).  78p.  78q,  78q-l,  78s. 

2.  In  §  308.9,  paragraphs  (a)  and  (b) 
are  revised  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  308.9    Ex  parte  communications. 

(a)  Definition — (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  relevant  to 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties  that 
takes  place  between: 

(i)  An  interested  person  outside  the 
FDIC  (including  such  person's  counsel): 
and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the  Board  of 
Directors,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  FDIC  until  the 
date  that  the  Board  of  Directors  issues 
its  final  decision  pursuant  to 

§  308.40(c): 

(1)  No  interested  person  outside  the 
FDIC  shall  make  or  knowingly  cause  to 
be  made  an  ex  parte  communication  to 
any  member  of  the  Board  of  Directors, 
the  administrative  law  judge,  or  a 
decisional  employee;  and 

(2)  No  memoer  of  the  Board  of 
Directors,  no  administrative  law  judge, 
or  decisional  employee  shall  make  or 
knowingly  cause  to  be  made  to  any 
interested  person  outside  the  FDIC  any 
ex  parte  communication. 

•        *        •        *        • 

(e)  Separation  of  functions.  Except  to 
the  extent  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law. 
the  administrative  law  judge  may  not 
consult  a  person  or  party  on  any  matter 
relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
AJi  employee  or  agent  engag^  in  the 
performance  of  investigative  or 
prosecuting  functions  for  the  FDIC  in  a 
case  may  not,  in  that  or  a  factually 
related  case,  participate  or  advise  in  the 
decision,  recommended  decision,  or 
agency  review  of  the  recommended 
decision  under  §  308.40  except  as 
witness  or  counsel  in  public 
proceedings. 

By  Order  of  the  Board  of  Directors. 


Dated  at  Washington.  D.C  .  this  22d  day  of 
November,  1994. 

Federal  Deposit  Insurance  CorpK>ration. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

(FR  Doc.  94-29242  Filed  11-26-94;  8:45  an:"] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  94-ANE-^2] 

Airworthiness  Directives;  AlliedSignal 
Inc.  TFE731-3  Series  Turtx>fan 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
AlliedSignal  Inc.  (formerly  Garrett 
Turbine  Engine  Company)  TFE731-3 
series  turbofan  engines.  This  proposal 
would  require  the  removal  of  suspect 
low  pressure  turbine  (LPT)  disks  due  to 
their  susceptibility  to  creep  fatigue.  This 
proposal  is  prompted  by  reports  of  LPT 
disks  that  have  separated  through  the 
disk  web  due  to  creep  fatigue.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  an  LPT  disk  web 
separation,  which  may  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
January  30,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-42, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Inc.,  Aviation  Services 
Division,  Data  Distribution,  Dept.  64-3/ 
2102-lM,  P.O.  Box  29003,  Phoenix,  AZ 
85038-9003;  telephone  (602)  365-2548. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 


Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach,  CA 
90806-2425;  telephone  (310)  988-5246; 
fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
uTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  addn-ss  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-42."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-42. 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  three  low 
pressure  turbine  (LPT)  disks  that  have 
separated  through  the  disk  web  due  to 
creep  fatigue  on  the  AlliedSignal  Inc. 
(formerly  Garrett  Turbine  Engine 
Company)  Models  TFE731-3  and  -3B 
turbofan  ehgines.  Two  of  the  three  disk 
failures  were  uncontained.  Metallurgical 
examination  of  the  failed  second  stage 
LPT  disks  revealed  that  two  heat 
treatment  production  processes  created 
a  microstructure  more  susceptible  to 


creep  fatigue  cracking.  Both  production 
processes  affected  AlliedSignal  Inc. 
TFE731-3  series  engines'  first  and 
second  stage  LPT  disks.  The  F.AA  has 
determined  that  this  microstructure  in 
the  AlliedSignal  Inc.  TFE731-3  series 
disks  contributed  to  the  separations.  In 
addition,  other  factors  contributed  to  the 
separations,  such  as  engine 
misassembly,  excessive  seal  clearance, 
and  mismachining.  This  microstructural 
condition,  if  not  corrected,  could  result 
in  an  LPT  disk  web  separation,  which 
may  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A72-3544.  dated  October  8, 
1993.  and  ASB  No.  TFE731-A72-3557, 
dated  May  12, 1994,  that  describe 
procedures  for  removal  and  replacement 
of  specific  serial  numbered  first  and 
second  stage  LPT  disks. 

Since  an"  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  of  suspect  disks  due  to 
their  susceptibility  to  creep  fatigue 
cracking  and  disk  separation.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  350  engines 
with  the  affected  serial  numbered  disks 
in  the  worldwide  fleet.  The  FAA 
estimates  that  175  engines  installed  on 
aircraft  of  U.S.  registry'  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  10  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  S55  per  work  hour. 
Required  parts  would  cost 
approximately  $18,000  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  53,256,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and -14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlliedSignal  Inc.:  Docket  No.  94-AN'E-»2. 

Applicability:  AlliedSignal  Inc.  (formerly 
Garret  Turbine  Engine  Company)  TFE731-3, 
-3A,  -3AR.  -3B.  -3BR,  and  -3R  turbofan 
engine  models  installed  on  but  not  limited  to 
Avions  Marcel  Dassault  Falcon  50,  Lcxkheed 
1329-23,  -25  series  (731  )etstar.  Jetstar  11), 
Israel  Aircraft  Industries  (lAI)  Ltd.  1124 
(Westwind).  Raytheon  Corporate  lets  Inc. 
(formerly  British  Aerospace)  (BAe)  DH'HS/ 
BH  125  series,  Learjet  55  series,  Cessna  650 
Citation  III,  VI,  Sabreliner  NA-265  series 
(Sabreliner  65).  This  airworthiness  directive 
(AD)  is  not  applicable  to  TFE731-3A  and 
TFE731-3AR-200G  engines  installed  on  lAI 
1125  Westwiad  Astra  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  low  pressure  turbine  (LPT) 
disk  web  separation,  which  may  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Remove  from  service  first  and  second 
stage  LPT  disks,  with  Part  Numbers  (P/N) 
3072351-0,  3072542-0, 3073113-0, and 
3073114-0,  where  ()  denotes  any  dash 
number,  identified  by  serial  number  in  the 
Compliance  Sections  of  AlliedSignal 
Aerospace  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A72-3544.  dated  October  8, 1993, 
and  AlliedSignal  Aerospace  ASB  No. 
TFE731-A72-3557,  dated  May  12.  1994. 
within  1500  hours  time  in  ser\'ice  (TIS)  after 
the  effective  date  of  this  airworthiness 
directive  (AD),  or  at  the  next  removal  of  the 
LPT  assemblv,  whichever  occurs  first,  in 
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accordance  with  the  Accomplishment 
Instructions  of  AlliedSignai  Aerospace  ASB 
Na  TFE731-A72-3544.  dated  October  8. 
1993.  and  AlliedSignai  Aerospace  ASB  No. 
TFE731-A72-3557.  dated  May  12, 1994.  and 
replace  with  serviceable  disks. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD ' 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  22. 1994. 
Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Senice. 
(FR  Doc.  94-29304  Filed  11-2&-94;  8:45  am) 
BILUNG  CODE  4»10-1»-U 


14  CFR  Part  39 

[Docket  No.  94-NM-152-AD] 

Airworthiness  Directives;  Britisti 
Aerospace  Model  BAe  14^6-1 00 A, 
-200A,  and  -300A,  and  Model  Avro 
146-RJ70A,  -RJ85A.  and  -AJ100A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  torertain 
British  Aerospace  Model  BAe  146-OOA, 
-200A,  and  -30OA  series  airplanes,  that 
currently  requires  repetitive  inspections 
of  the  attachment  bolts  and  nuts  in  the 
left-  and  right-hand  rear  spar  root  joint 
attachment  fittings  at  wing  rib  2  for 
integrity  of  nuts,  tightness  of  bolts,  and/ 
or  fuel  leaks:  and  repair.  If  necessary. 
That  AD  was  prompted  by  reports  of 
fuel  leaks  from  bolt  positions  on  the  rear 
spar  attachment  fitting  at  wing  rib  2. 
This  action  would  provide  an  optional 
terminating  modification  for  the 
repetitive  inspections  and  would 
expand  the  applicability  of  the  existing  - 
AD  to  include  additional  airplanes.  The 
actions  specified  by  the  proposed  AD 


are  intended  to  prevent  fuel  leaks  and 
a  subsequent  fire. 

DATES:  Comments  must  be  received  by 
January  10, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  [FAA),  Transport 
Airplane  Directorate,  ANM-1D3, 
Attention:  Rules  Docket  No.  94-NM- 
152-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  ser\icp  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Holdings,  Inc.,  Avro 
International  Aerospace  Division,  P.O. 
Box  16039,  Dulles  International  Airport, 
Washington  DC  20041-6039.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:    .' 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-152-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  orNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-152-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  4. 1990,  the  FAA  issued  AD 
90-08-15.  amendment  39-6577  (55  FR 
13757,  April  12. 1990),  applicable  to 
certain  British  Aerospace  Model  BAe 
146-OOA,  -200A,  and  -300A  series 
airplanes,  to  require  repetitive 
inspections  of  the  attachment  bolts  and 
nuts  in  the  left-  and  right-hand  rear  spar 
root  joint  attachment  fittings  at  wing  rib 
2  for  integrity  of  nuts,  tightness  of  bolts, 
and/or  fuel  leaks;  and  repair,  if 
necessary.  That  action  was  prompted  by 
reports  of  fuel  leaks  from  bolt  positions 
on  the  rear  spar  attachment  fitting  at 
wing  rib  2.  The  requirements  of  that  AD 
are  intended  to  prevent  fuel  leaks,  and 
subsequently,  the  initiation  of  a  fire. 

Since  the  issuance  of  that  AD,  Avro 
International  Aerospace  (a  division  of 
British  Aerospace)  has  issued  Revision 
1.  dated  October  29,  1993;  Revision  2, 
dated  February  16,  1994;  and  Revision 
3,  dated  September  16, 1994;  of  Service 
Bulletin  S.B.  57-33.  The  inspection 
procedures  described  in  these  revisions 
are  identical  to  those  described  in  the 
original  issue  of  the  service  bulletin 
(which  was  referenced  in  AD  90-08- 
15). 

Revision  1  of  the  service  bulletin 
expands  the  effectivity  listing  to  include 
Model  Avro  146-RJ  series  airplanes  that 
are  subject  to  the  addressed  unsafe 
condition.  Revision  2  of  the  service 
bulletin  changes  the  effectivity  listing  to 
include  the  specific  airplane  constructor 
numbers  of  certain  other  airplanes. 
Revision  3  of  the  service  bulletin 
extends  the  interval  for  the  repetitive 
inspections  of  the  attachment  bolts  and 
nuts  of  the  rear  sf>ar  root  joint 
attachment  fitting  at  wing  rib  2  from 
3,000  to  4,000  landings. 

These  revisions  also  describe 
procedures  for  a  modification  that 
eliminates  the  need  for  the  repetitive 
inspections;  this  modification  involves 
the  installation  of  tension  bolts  at  the 
rear  spar  root  joint  attachment  fittings  at 
wing  rib  2.  Implementation  of  this 
modification  will  prex-ent  bolt  failures 
and  eliminate  the  unsafe  condition 
identified  as  loss  of  fuel  and  a 
subsequent  fire.  The  Civil  Aviation 
Authority  (GAA),  which  Is  the 
airworthiness  authority  for  the  United 


Kingdom,  classified  these  service 
bulletins  as  mandatory. 

(Note:  Avro  International  Aerospace 
Service  Bulletin  S.B.  57-33,  Revision  1. 
dated  October  29, 1993;  Revision  2,  dated 
February  16, 1994;  and  Revision  3,  dated 
September  16, 1994;  refer  to  Repair 
Insmiction  Leaflets  HC536H9043  and 
HC536H9156  for  installation  of  tension 
bolts.) 

This  airplane  model  is  manufactured 
in  the  Utiited  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been ' 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  90-08-15  to  continue  to 
require  repetitive  visual  inspections  for 
integrity  of  nuts,  tightness  of  bolts,  and/ 
or  fuel  leaks  of  the  outboard  vertical  row 
of  fasteners  at  the  left-  and  right-hand  of 
the  rear  spar  root  joint  attachment 
fittings.  The  projxised  AD  would  also 
provide  for  an  optional  terminating 
modification  for  the  repetitive 
inspections.  Additionally,  the  proposed 
AD  would  expand  the  applicability  of 
the  existing  AD  to  include  Model  Avro 
1 46-RJ  series  airplanes  and  would 
change  the  applicability  to  specify 
specific  airplane  constructor  numbers  of 
certain  other  airplanes  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

{Note:  As  a  result  of  recent 
communications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FAA  has 
learned  that  some  operators  may 
misunderstand  the  legal  effect  of  AD's  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but  that 
have  been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appears 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  the  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  en  alternative  method  of 


compliance  with  the  AD.  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  added  to 
this  notice  to  clarify  this  requirement.) 

The  FAA  estimates  that  11  airplanes 
of  U.S.  registry  would  be  affiected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,320.  or  $120  per 
airplan& 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  jet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354<a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amwtded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6577  (55  FR 
13757,  April  12. 1990),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

British  Aerospace  Regional  Aircraft  Limited. 
Avro  International  Aerospace  Division 
(Formerly  British  Aerospace,  pic;  British 
Aerospace  Commercial  Aircraft 
Limited):  Docket  94-NM-152-AD. 
Supersedes  AD  9O-08-5.  /Amendment 
39-0577. 

Applicability:  All  Model  British  Aerospace 
Model  BAe  146-lOOA.  -200A.  and  -300A, 
and  Model  Avro  146-RI70A.  -RJ85A.  and 
-R)100A  series  airplanes:  as  listed  in  British 
Aerospace  Service  Bulletin  SB  57-33,  dated 
August  31, 1989.  and  Avro  international 
Aerospace  Service  Bulletin  S.B.  57-33. 
Revision  3,  dated  September  16. 1994: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  t>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
bom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessar>-  to  address  the  unsafe 
condition  described  in  this  AD.  5   ch  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leaks  and  a  subsequent  fire, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  British  Aerospace 
Service  Bulletin  SB  57-33.  dated  August  31. 
1989:  Within  12  months  after  May  21.  1990 
(the  effecUve  date  of  AD  90-08-15. 
amendment  39-6577),  visually  inspect  for 
integrity  of  nuts  and  tightness  of  bolts,  and/ 
or  fuel  leaks  of  the  outboard  vertical  rou-  of 
fasteners  at  the  left-  and  right-hand  of  the 
rear  spar  root  joint  attachment  fittings,  in 
accordance  with  British  Aerospace  Service 
Bulletin  57-33.  dated  August  31, 1989. 
Revision  1,  dated  October  29, 1993;  Revision 
2,  dated  February  16. 1994;  or  Revision  3. 
dated  September  16, 1994.  Repeat  the 
insj^ection  thereafter  at  inter\'als  not  to 
exceed  4,000  landings. 

(1)  If  no  defects  are  found,  prior  to  further 
flight,  reinstall  the  left-  and  right-hand  wing- 
to-fuselage  fairing  panels  in  accordance  with 
the  service  bulletin. 

(2)  If  any  defects  are  found,  prior  to  further 
flight,  repair  suspect  and  leaking  fasteners,  in 
accordance  viith  the  service  bulleun. 


JMI 
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(b)  For  airplanes  listed  in  Avro 
International  Aerospace  Service  Bulletin  S.B. 
57-33.  Revision  3,  dated  September  16, 1994, 
and  not  subject  to  paragraph  (a)  of  this  AD: 
Within  12  months  after  the  e^ctive  date  of 
this  AD,  visually  inspect  for  integrity  of  nuts 
and  tightness  of  bolts,  and/or  fuel  leaks  of  the 
outboard  vertical  row  of  fasteners  at  the  left- 
and  right-hand  of  the  rear  spar  root  joint 
attachment  fittings,  in  accordance  with  Avro 
International  Aerospace  Service  Bulletin  S.B. 
57-33,  Revision  1,  dated  October  29, 1993; 
Revision  2,  dated  February  16, 1994;  or 
Revision  3,  dated  September  16, 1994.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  4,000  landings. 

(1)  If  no  defects  are  found,  prior  to  further 
flight,  rein?;tall  the  left-  and  right-hand  wing- 
to-fuselage  fairing  panels  in  accordance  with 
the  service  bulletin. 

(2)  If  any  defects  are  found,  prior  to  further 
flight,  repair  susfwct  and  leaking  fasteners  in 
accordance  with  the  service  bulletin. 

(c)  Modification  of  the  rear  spar  root  joint 
attachment  fittings  at  wing  rib  2  in 
accordance  with  Avro  International 
Aerospace  Service  Bulletin  S.B.  57-33, 
Revision  1,  dated  October  29, 1993;  Revision 
2.  dated  February  16.  1994;  or  Revision  3, 
dated  September  16, 1994;  constitutes 
terminating  action  for  the  repetitive  visual 
insp)ections  required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  22,  1994. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-29316  Filed  n-2&-94;  8:45  am) 
BILUNO  CODE  4«10-1)-U 


Office  of  ttie  Secretary 

14  CFR  Part  254 

[Docket  No.  49330] 
RIN  2105-AC07 

Domestic  Baggage  Liability 

AGENCY:  Department  of  Transportation; 

Office  of  the  Secretary. 

ACTION:  Extension  of  the  comment     - 

period. 

summary:  The  Department  is  extending 
the  comment  period  for  the  rulemaking 
on  domestic  baggage  liability. 
Responding  carriers  should  submit  their 
baggage  claim  information  to  the 
Department  by  November  29, 1994.  EX3T 
will  aggregate  the  data  submitted, 
publish  a  notice  in  the  Federal  Register, 
and  place  the  aggregated  data  in  the 
docket  for  this  proceeding.  The 
comment  period  will  close  30  days  after 
the  data  is  placed  in  the  docket.  This 
action  is  in  response  to  a  petition  by  the 
Air  Transport  Association  of  America. 
DATES:  Carrier  data  is  due  November  29, 
1994.  The  comment  period,  which  will 
be  annoimced  in  a  subsequent  notice  in 
the  Federal  Register,  will  be  30  days 
after  the  Department  places  the 
aggregated  data  in  the  docket. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  Regulation  and 
Enforcement,  Office  of  the  General 
Counsel,  U.S.  Department  of 
Transportation,  400  7th  Street  SW. 
Room  10424,  Washington,  IX:  20590. 
(202)  366-9306. 

SUPPt.EMENTARY  INFORMATION:  On 
September  30,  1994  (59  FR  49867).  the 
Office  of  the  Secretary  (OST)  published 
a  notice  of  proposed  rulemaking 
proposing  to  raise  the  domestic  baggage 
liability  Umit  for  U.S.  air  carriers.  The 
comment  period  closes  on  November 
29, 1994. 

On  November  10, 1994.  the  Air 
Transport  Association  (ATA)  petitioned 
OST  to  extend  the  comment  period.  It 
suggested  that  responding  carriers  have 
until  November  29,  1994.  to  submit 
information  about  their  baggage  claim 
experience.  It  asked  for  OST  to  aggregate 
the  information  because  the  individual 
carrier  responses  are  proprietary,  and 
then  allow  60  days  for  comments  after 
DOT  places  the  aggregated  claims 
information  in  the  docket.  ATA  claims 
that  this  information  will  enable 
interested  members  of  the  pubUc  to 


submit  better-grounded  comments  and 
will  enable  DOT  to  make  a  decision 
based  on  the  fullest  information 
possible. 

We  have  decided  to  grant  a  modified 
version  of  ATA 's  request.  Carrier  data 
will  now  be  due  November  29, 1994. 
The  Department  will  attempt  to 
aggregate  the  data,  to  the  extent 
practicable,  and  place  the  information 
in  the  docket.  The  comment  period, 
which  will  be  aimoimced  in  a 
subsequent  notice  in  the  Federal 
Register,  will  be  30  days  after  the 
Department  places  the  aggregated  data 
in  the  docket. 

Issued  in  Washington,  DC  on  November  23, 
1994. 

Patrick  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  94-29393  Filed  11-23-94;  3:49  pm] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM91 -12-000] 

Administrative  Dispute  Resolution; 
Correction  Notice 

November  22, 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  Proposed  Rulemaking; 
correction. 

SUMMARY:  On  November  10,  1994  (59  FR 
59715,  November  18. 1994),  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  which 
it  proposed  to  amend  its  regulations  to 
implement  the  Administrative  Dispute 
Resolution  Act  of  1990.  The  correct  date 
for  filing  comments  is  on  or  before  75 
days  after  publication  of  the  NOPR  in 
the  Feder^  Register,  which  is  February 
1, 1995.  The  comment  date  was 
incorrectly  stated  to  be  January  17, 1995 
at  59  FR  59715  in  the  first  column,  and 
February  2, 1995  at  59  FR  59728  in  the 
third  column. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-29320  Filed  11-28-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30CFRCtw^terll 

Meeting  of  the  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Secretar>'  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to 
Federal  gas  valuation  pursuant  to  its 
responsibilities  imposed  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982,  30  U.S.C.  1701  ef  seq.  (FOGRMA). 
The  Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGRMA. 

DATES:  The  Committee  will  meet  next 
on  December  19-20, 1994,  8:00  a.m.  to 
5:00  p.m.  each  day. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Denver  Federal  Center,  building  67, 
6th  Avenue  and  Kipling  Streets, 
Lakewood,  Colorado,  80225,  telephone 
(303)  275-7200. 

Written  statements  may  be  submitted 
to  Ms.  Deborah  Gibbs  Tschudy.  Chief, 
Valuation  and  Standards  Division, 
Minerals  Management  Ser\'ice,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150.  Denver.  Colorado  80225- 
0165. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Gibbs  Tschudy.  Chief, 
Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150,  Denver,  Colorado,  80225- 
0165,  telephone  number  (303)  275- 
7200,  fax  number  (303)  275-7227. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  address  listed  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 


materials  received  to  date  diu-ing  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  November  22, 1994. 
Donald  T.  Sant. 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc  94-29305  Filed  11-28-94;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

System  Certification  Program  (SCP) 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  proposed  program. 

SUMMARY:  The  U.S.  Postal  Service 
(USPS)  published  a  notice  of  the  general 
requirements  for  Stage  II  of  the  System 
Certification  Program  (SCP)  in  the 
Federal  Register  on  April  6, 1992  (57  FR 
11593-11595).  After  hulher 
consideration,  the  Postal  Service  is 
withdrawing  that  proposal  and  is 
publishing  for  public  notice  and 
comment  this  proposal  for  a  revised 
SCP.  Although  the  new  proposal  retains 
the  general  purposes  and  much  of  the 
content  of  the  original  proposal,  this 
new  proposal  includes  three  major 
changes:  (1)  Elimination  of  distinct 
stages  of  certification;  (2)  extension  of 
the  basic  principles  of  the  former  Stage 
II  program  to  a  full-plant  concept;  and 
(3)  establishment  of  a  system  of  points 
and  administrative  sanctions  to  evaluate 
a  certified  mailing  system  and  to 
promote  maintenance  of  a  high  level  of 
quality  in  certified  systems.  In  addition, 
with  this  notice  the  Postal  Ser\'ice  is 
soliciting  recommendations  for 
prioritizing  initial  applications  to  the 
SCP  should  more  applications  be 
received  than  can  be  reasonably 
processed. 

The  SCP  is  a  quality  assurance 
program  designed  to  evaluate  the  ability 
of  mailers  to  prepare  high-quality 
mailings  consistently  and  to  enhance 
the  ability  of  the  Postal  Service  to  verify 
and  accept  these  mailings  efficiently. 
Participation  is  voluntary  and  is  open  to 
all  mailers  whose  systems  meet  the 
established  program  requirements, 
regardless  of  the  method(s)  of  postage 
payment  used.  The  program  is  designed 
to  evaluate  the  quality  and  accuracy  of 
a  mailer's  overall  mailing  operation, 
including  the  design  of  mailpieces;  the 
quality  of  address  information;  presort 
and  mail  makeup;  control  of  loading 
and  dispatch  of  mailings;  postage 
calculation;  and  postage  payment. 
Evaluation  procedures  include  analysis 


of  mailer  hardware  and  software 
systems  that  are  used  to  presort  mailings 
and  to  calculate  postage  payment,  as 
well  as  other  systems  mailers  employ  in 
the  production  and  release  of  mailings 
and  related  dociunentation  (e.g., 
addressing  systems,  mailpiece  design 
techniques,  and  production  and 
distribution  schedules).  An  integral 
element  of  the  proposed  requirements 
for  certification  is  the  Presort  Accuracy 
VaUdation  and  Evaluation  (PAVE) 
program  (pubUshed  in  the  Federal 
Register  on  August  24, 1994  (59  FR 
43600-43602). 

Once  the  Postal  Service  is  assured    • 
that  a  mailer's  overall  maiUng  system  is 
capable  of  producing  properly  prepared 
mailings,  maintaining  the  integrity  of 
individual  maiUngs  imtil  deposited  at 
the  appropriate  entry  point,  and 
accurately  calculating  postage,  the 
Postal  Service  plans  to  certify  the 
mailer's  operation.  This  certification 
will  entail  a  written  agreement  between 
the  Postal  Service  and  the  mailer  to 
ensiire  that  the  overall  maiUng  system  is 
properly  maintained.  The  Postal  Service 
then  plans  to  provide  simphfied 
acceptance  procedures  for  all  mailings 
produced  from  the  mailer's  system, 
expediting  the  induction  of  mailings 
into  Postal  Service  mail  processing  and 
transportation  systems. 

After  finalizing  this  program,  the 
Postal  Service  intends  to  publish  step- 
by-step  procediu^s  for  the  SCP  in  a 
customer  requirements  publication 
(PubUcation  421-A,  A  Mailer's  Guide  to 
the  System  Certification  Program), 
which  will  be  made  available  to 
customers  upon  request.  Those  wanting 
to  review  a  draft  of  this  publication  as 
part  of  their  review  of  this  proposal  may 
obtain  a  copy  of  Publication  421-A  by 
writing  to  the  address  listed  below  or  by 
contacting  the  individuals  listed  for 
further  information. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager. 
Business  Mail  Acceptance,  475  L'Enfant 
Plaza  SW,  room  8430,  Washington,  DC 
20260-6808.  Copies  of  all  v\Titten 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Hurst.  (202)  268-5232,  or 
Robert  H.  Carlson,  (612)  681-2206. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  features  of  the  SCP  are 
discussed  below.  For  those  familiar  with 
the  original  (1992)  proposal,  the 
differences  between  the  current  and 
original  proposals  are  noted. 
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Elimination  of  Stages 

Formerly,  Stage  I  certification 
dociunented  mailer  ability  to  meet  the 
standards  for  a  special  postage  payment 
system.  Stage  11  was  envisioned  as  a 
means  of  evaluating  and  validating  the 
quality  of  a  mailer's  overall  mailing 
operation.  Stage  II]  was  to  be  based  on 
the  use  of  automatic  data  processing 
(ADP)  and  electronic  information 
exchange  (EIE)  systems.  For  the  reasons 
discussed  below,  the  Postal  Service  has 
decided  to  eliminate  the  distinct  stages 
of  certification. 

Under  the  current  provisions  of 
Domestic  Mail  Manual  (DMM)  P710. 
P720,  and  P730,  special  postage 
payment  systems  (Manifest  Mailing 
System,  Optional  Procedure  Mailing 
System,  and  Alternate  Mailing  Systems, 
respectively)  approved  after  October  1, 
1990,  automatically  certified  the  user  at 
Stage  I  of  the  SCP.  Systems  approved 
before  that  date  were  later  certified  only 
if  the  Postal  Service  determined  that 
they  would  qualify  under  the  current 
standards. 

Since  1990.  the  Postal  Service 
required  mailers  with  previously 
approved  special  postage  payment 
systems  to  meet  the  standards  for  Stage 
1  in  order  to  obtain  renewal  of  their 
agreements.  Because  renewal  of  a 
postage  payment  system  is  required 
every  2  years,  all  participants  in  such 
systems  are  now  expected  to  be  in 
compliance  with  all  Stage  I  standards. 

Accordingly,  there  is  no  longer  a 
meaningful  distinction  between  an 
approved  special  postage  payment 
system  and  a  Stage  I  certified  system.  In 
addition,  the  previously  proposed 
program  did  not  consider  those  mailers 
that  did  not  have  a  postage  payment 
system.  The  current  proposal  makes  the 
program  available  to  all  business 
mailers  without  regard  to  a  specific 
postage  payment  method. 

Also,  by  broadening  the  scope  of  the 
SCP  to  include  the  mailer's  full-plant 
operations,  there  is  no  longer  a  reason 
to  distinguish  a  separate  Stage  III  for 
advanced  ADP  and  EIE  applications; 
these  can  be  conveniently  incorporated 
into  the  full-plant  approach. 

Full-Plant  Certification 

As  originally  proposed,  the  SCP  did 
not  require  all  mailings  produced  by  a 
Stage  II  certified  mailer  to  meet  every 
condition  for  a  fully  certified  mailing. 
This  incomplete  arrangement  could 
have  required  the  Postal  Service  to 
adjust  its  verification  procedures 
according  to  the  production  standards 
used  for  each  mailing.  Moreover,  in 
these  circumstances,  the  meaning  of  the 
designation  Stage  II  certified  mailer 


could  have  been  unclear  or  misleading 
to  clients  of  such  firms  providing 
mailing  services. 

Accordingly,  the  Postal  Service  has 
decided  to  limit  certification  to  only 
those  mailers  who  can  demonstrate  that 
every  mailing  process  used  in  their 
facilities  will  coqsistently  produce 
mailings  that  meet  or  exceed  all  DMM 
and  SCP  standards. 

With  few  exceptions,  the  essential 
SCP  requirements  do  not  impose  any 
higher  mail  preparation  or  postage 
payment  standards  on  mailers  than 
those  contained  in  the  DMM.  Rather,  the 
intent  of  the  program  is  to  certify  that 
a  mailer  has  implemented  processes 
that,  when  operating  properly,  will 
consistently  meet  or  exceed  the  DMM 
standards  and  that  a  mailer  has 
developed  quality  assurance  procedures 
to  maintain  the  consistent  and  proper 
functioning  of  these  processes. 

Required  Certified  System  Elements 

The  mailer's  systems  and  quality 
assurance  procedures  will  be  evaluated 
to  ensure  that  program  standards  are 
met  throughout  the  mailer's  plant  in 
four  core  elements.  These  elements  and 
the  major  requirements  for  each  are  set 
forth  below. 

Element  1 :  Mail  Production  Quality 

Under  this  element  are  the  following 
requirements: 

fa)  All  address  lists  owned  and/or 
controlled  by  the  mailer  must  be 
processed  through  Coding  Accuracy 
Support  System  (CASS)-certified 
address  matching  software.  In  addition, 
all  such  lists  must  be  processed  through 
a  Postal  Service  address  correction 
service.  Both  address  matching  and 
address  correction  must  be  completed 
on  such  lists  within  1  year  from  the  date 
of  mailing,  even  if  the  lists  are  not  used 
to  prepare  mailings  claimed  at 
automation  rafes. 

(b)  All  equipment  used  to  produce 
Postal  Numeric  Encoding  Technique 
(POSTNET)  barcodes  must  be  Postal 
Service  certified.  All  DMM  standards  for 
barcode  readability  must  be  met.  All 
optical  character  readers  used  to  apply 
barcodes  must  have  a  barcode 
verification  mechanism  that  is  used 
during  production.  This  verification 
mechanism  must  validate  barcode 
readability  and  validate  the  correction 
digit  applied  to  the  barcode. 

(c)  All  mailpieces  produced  must  bear 
complete  and  legible  addresses  that 
meet  or  exceed  the  applicable  DMM 
standards  for  rate  eligibility. 

(d)  The  mailer  must  have  procedures 
that  ensiu*  all  appropriate 
authorizations  have  been  obtained  and 
that  all  necessary  fees  have  been  paid. 


(e)  All  mailings  must  conform  to 
DMM  standards  for  the  class,  processing 
category,  and  rates  claimed. 

(f)  The  mailer  must  have  necessary 
equipment  and  personnel  to  ensure 
effective  mail  production. 

(g)  Quality  control  procedures  must 
be  used  to  ensure  that  the  system 
continuously  meets  each  of  the  above 
requirements. 

Element  2:  Presort  System  Quality 

Under  this  element,  applicable  only  to 
mailers  who  prepare  presort  mailings, 
are  the  following  requirements: 

(a)  All  vendor-supplied  presort 
software  and  hardware  products  used 
for  mailing  categories  for  which  PAVE 
certification  is  available  must  be  PAVE- 
certified. 

(b)  All  presort  software  used  to 
prepare  mailings  must  successfully 
process  Postal  Service  presort  test  decks 
(in  the  categories  available). 

(c)  All  mailings  must  be  presorted  and 
prepared  to  conform  to  all  applicable 
DMM  standards. 

(d)  Presort  documentation  must  be 
produced  that  meets  all  DMM  standards 
for  rate  eligibility. 

(e)  The  mailer  must  have  essential 
equipment  and  personnel  to  maintain 
effective  presort  capability. 

(f)  Quality  control  procedures  must  be 
used  to  maintain  the  accuracy  of  mail 
sortation. 

Element  3:  Postage  Payment  Quality 

Under  this  element  are  the  following 
requirements: 

(a)  The  system  must  consistently  and 
accurately  calculate,  document,  and  pay 
proper  postage. 

(b)  All  requirements  for  any 
authorized  special  postage  payment 
system(s)  must  be  met,  unless 
superseded  by  the  provisions  of  the  SCP 
agreement. 

Element  4:  Mail  Presentation  Quality 

Under  this  element,  the  system  must 
provide  acceptable  controls  on  staging, 
loading,  and  dispatching  all  mailings. 

Optional  Certified  System  Elements 

After  successfully  demonstrating 
compliance  with  the  core  program 
elements,  mailers  may  seek  additional 
recognition  for  excellence  in  either  or 
both  of  the  following  two  optional 
elements. 

Element  5:  Address  Information  Quality 

Under  this  element  are  the  following 
requirements: 

(a)  The  system  must  significantly 
exceed  all  current  addressing  standards, 
including  those  incorporated  into 
element  1,  Mail  Production  Quality. 


(b)  All  address  lists  used  (whether 
owned,  controlled,  or  supplied)  must  be 
processed  through  CASS-certified 
address  matching  software,  and  the 
complete  and  standardized  output  fit>m 
that  process  must  be  used.  In  addition, 
all  lists  used  must  be  processed  through 
a  Postal  Service  address  correction 
service.  Both  address  matching  and 
address  correction  must  be  completed 
on  all  lists  used  within  1  year  from  the 
date  of  mailing,  even  if  the  lists  are  not 
used  to  prepare  mailings  claimed  at 
automation-based  rates. 

(c)  If  a  barcode  applied  to  a  mailpiece 
does  not  agree  with  the  numeric  ZIP 
Code  in  the  address,  the  system  must 
print  the  numeric  representation  of  the 
correct  barcode  to  the  left  of  the 
barcode. 

Element  6:  Mailpiece  Quality  Control 
(MPQC)  Specialist  Program 

Under  this  element,  a  mailer  must 
institute  quality  control  procedures  for 
mailpiece  design  and  subsequent  in- 
production'evaluation  using  MPQC 
specialists.  To  become  an  MPCJC 
specialist,  a  required  number  of  the 
mailer's  employees  must  complete  the 
Mailpiece  Quality  Ckjntrol  Training 
Program  (Postal  Service  training 
program  TD-34)  and  achieve  a  score  of 
90  percent  or  more  on  the  final 
quaUfying  examination. 

Points  and  Administrative  Sanctions 

After  a  mailer  is  certified,  the  Postal 
Service  intends  to  reduce  its  reliance  on 
conventional  mail  verification 
procedures  to  determine  that  mailings 
by  the  certified  mailer  have  been 
correctly  prepared  and  that  mailing 
statements  are  accurate.  Instead  of 
performing  daily  verifications  of 
individual  mtulings,  postal 
representatives  will  periodically 
perform  scheduled  and  unannounced 
reviews  of  the  certified  mailer's 
production  and  quality  control 
procedures,  as  well  as  completed 
mailings,  to  verify  that  system  integrity 
is  maintained.  Under  these 
circumstances,  the  Postal  Service 
believes  it  is  prudent  to  use  a  system  of 
points  and  administrative  sanctions  to 
encourage  certified  mailers  to  maintain 
a  high  standard  of  quality  in  the  absence 
of  a  daily  fHi-site  postal  presence. 

During  periodic  reviews,  postal 
specialists  will  evaluate  the  system  and 
will  assess  points  for  any  system  errors 
found.  A  mailer  who  exceeds  a  specified 
number  of  points  in  a  given  period  will 
be  decertified.  In  addition,  if  Postal 
Service  reviews  determine  that  postage 
or  fees  have  not  been  fully  paid,  the 
deficient  amount  will  be  collected  and 


financial  administrative  sanctions  will 
be  applied,  as  follows: 

(a)  For  underpayment  of  postage  or 
nonpayment  of  a  required  fee.  the 
mailer  must  pay  an  additional  10 
percent  of  the  amount  imderpaid  or 
unpaid,  in  addition  to  that  amount. 

(b)  For  nonpayment  of  postage  (failure 
to  submit  a  mailing  statement)  for  an 
entire  mailing  or  mailing  segment,  the 
mailer  must  pay  an  additional  25 
percent  of  the  total  postage  due  for  the 
mailing  or  mailing  segment,  in  addition 
to  the  postage  owed. 

(c)  Refunds  for  overpayment  of 
postage  or  fees  will  be  reduced  by  10 
percent  of  the  amount  of  the  refund. 

Prioritizing  Initial  Applications 

As  noted  previously,  the  Postal 
Service  is  soliciting  recommendations 
for  the  fairest  and  most  impartial 
method  of  prioritizing  applications  to 
the  SCP  should  a  large  number  of 
mailers  choose  to  participate.  Because 
the  SCP  is  a  unique,  voluntary  program, 
the  number  of  initial  applicants  is 
unpredictable.  If  the  Postal  Service 
receives  more  applications  than  it  can 
reasonably  process,  the  Postal  Service 
will  need  to  prioritize  the  processing  of 
those  applications  by  some 
predetermined  factors.  Rather  than 
using  a  first-come,  first-served 
approach,  the  Postal  Service  hopes  to 
publish  less  arbitrary  criteria  as  a  result 
of  comments  received. 

Although  exempt  fi-om  the  notice  and 
comment  provisions  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553  (b)  and  (c)).  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual  (DMM). 
which  is  incorporated  by  reference  in 
the  Ck)de  of  Federal  Regulations.  See  39 
CFR  part  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 11— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401.  403,  404.  3001-3011.  3201-3219.  3403- 
3406.  3621.  3626,  5001. 

2.  Revise  the  Domestic  Mail  Manual 
as  noted  below: 

P700  Special  Postage  Payment  Systems 

P710  Manifest  Mailing  System  (MMS) 

•         »         •         «         » 

4.0  Authorization 

(Delete  4.4;  renumber  4.5  through  4.10  as 
4.4  through  4.9,  respectively.) 


IMI 


P720  Optional  Procedure  (OP)  Mailing 
System 


2.0  Authorization 

(Delete  2.5;  renumber  2.6  through  2.9  as  2.5 
through  2.8,  respectively.) 


730  Alternate  Mailing  Systems  l.'\MSI 


2.0  Authorization 

(Delete  2.3;  renumber  2.4  through  2.9  as  2.3 
through  2.8.  respectively] 

•         *         •         *         • 

(Add  new  P740  as  follows:] 

P740  System  Certification  Program 

1.0  Description 

The  System  Certification  Program  (SCP) 
evaluates  an  overall  mailing  operation, 
instead  of  individual  mailings,  to  measure  its 
accuracy  and  reliability  to  produce  high- 
quality  mailings  consistrftly.  The  SCP 
evaluates  a  mail  production  facility's 
operating  procedures,  including  hardware 
and  software  systems,  emphasizing  quality 
control  in  the  production  of  high-quality 
mailings.  The  SCP  is  an  alternative 
acceptance  procedure  that  relies  on  the       , 
mailer's- internal  quality  controls  instead  of 
conventional  USPS  sampling,  weight,  and 
presort  verification  procedures. 

2.0  System  Elements 

The  SCP  is  segmented  into  four  core 
elements  required  to  achieve  certification 
(2.0a  through  2.0d)  and  two  optional 
elements  that  establish  higher  levels  of 
quality  control  (2.0e  and  2.0f)  as  follows: 

a.  Mail  Production  Quality.  The  mailer's 
ability  to  document  and  demonstrate  that  it 
has  appropriate  mail  production  processes, 
quality  control  procedures,  mail  production 
improvement  plans,  and  address  accuracy 
and  barcode  quality  procedures  as  verified  by 
a  thorough  on-site  review  of  the  mail 
production  facility  by  USPS  systems 
analysts. 

b.  Presort  System  Quality.  The  accuracy  of 
the  hardware  and  software  systems  used  to 
presort  mailings  and  of  the  computer- 
generated  documentation  supporting  rate 
qualification. 

c.  Postage  PaN-ment  Quality.  The  mailer's 
demonstration  that  the  process  used  for 
calculating,  documenting,  and  paying 
postage  meets  all  DMM  standards,  is 
consistently  accurate,  and  is  easily  verifiable 

d.  Mail  ftesentation  Quality.  The 
\-alidation  of  mailer  procedures  for  staging, 
loading,  and  containerization  (tray,  sack, 
pallet  preparation). 

e.  Address  Information  Quality.  Processing 
of  address  information  used  on  all  mailings 
generated  from  a  facilitj'  through  either  a 
CASS-  or  MASS-certified  process:  use  of  a 
USPS  address  correction  ser\ice;  and 
compliance  with  additional  barcode  quality 
criteria. 

i.  Mailpiece  Quality  Control  Training 
Program.  The  mailer's  establishment  of 
quality  control  procedures  for  mailpiece 
design  and  subsequent  in-production 
evaluation  by  designating  a  required  number 
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of  employees  within  the  mailer's  facility  to 
take  and  pass  the  MaiJpiece  Quality  Control 
Training  Program. 

3.0  Authorization 

3.1  Application 

The  mailer  must  contact  the  local  manager 
of  the  business  mail  entry  unit  and/or  the 
local  rates  and  classification  service  center 
(RCSC)  serving  the  mailer's  plant  (see  G042) 
for  information  about  application  procedures. 
The  application  and  all  supporting 
documentation,  found  in  Publication  421-A, 
A  Mailer's  Guide  to  the  System  Certification 
Program,  must  be  submitted  to  the  manager 
of  business  mail  entry.  If  problems  are 
identiHed  during  the  manager's  review  that 
preclude  certification,  the  mailer  is  notified 
in  writing  and,  within  15  days,  must  respond 
or  lose  eligibility  for  further  consideration  in 
the  program  for  1  year.  The  response  must 
detail  a  satisfactory  explanation  for  the 
identified  problems,  a  satisfactory  plan  for 
corrective  action,  or  notification  tliat 
corrective  measures  have  been  implemented. 

3.2  On-Site  Review  Team 

A  team  of  USPS  personnel  conducts  an  on- 
.  site  review  at  the  mailer's  facility.  If 
problems  are  identified  that  preclude 
certification,  the  mailer  is  notified  in  writing 
and  within  15  days  must  respond  to  the 
findings.  The  response  must  detail  a 
satisfactory  solution  and  an  implementation 
schedule  as  outlined  in  Publication  421-A.  If 
either  of  these  conditions  is  not  met,  the 
application  is  denied  and  the  mailer  may  not 
reapply  for  the  SCP  for  1  year  after  the  date 
of  the  denial. 

3.3  Ruling  on  Application 

After  all  reviews  and  on-site  evaluations 
are  performed,  the  RCSC  manager  serving  the 
mailer's  plant  location  rules  on  an 
application  for  the  SCP.  If  the  application  is 
approved,  the  mailer  and  the  RCSC  manager 
sign  an  agreement  containing  the  conditions 
and  responsibilities  of  each  party  under  the 
program.  SCP  details  in  Publication  421-A 
are  incorporated  into  that  agreement  by 
reference.  If  the  application  is  denied,  the 
mailer  is  notified  in  writing  of  the  specific 
reasons  for  denial.  The  mailer  may  not 
reapply  for  the  SCP  for  1  year  after  the  date 
of  denial. 

3.4  Renewal 

The  initial  SCP  agreement  is  valid  for  1 
year  and  may  be  renewed  for  up  to  2  years, 
subject  to  USPS  review  and  approval. 

3.5  Revocation 

The  RCSC  manager  may  revoke  a  mailer's 
SCP  authorization  if  the  mailer 

a.  Does  not  maintain  the  system  as 
specified  in  the  application. 

b.  Does  not  properly  perform  reported 
quality  control  procedures. 

c  No  longer  meets  the  SCP  criteria 
established  by  this  standard  and  in  the 
Individual  certification  agreement. 

d.  Exhibits  critical  and  noncritical  errors 
during  USPS  audits  in  excess  of  allowable 
deficiencies  (see  Publication  421-A). 


4.0  Reviews,  Administrative  Sanctions, 
E>ecertification 

4.1  Reviews 

Once  certified,  the  mailer's  operation  is 
subject  to  a  series  of  system  and  mail 
preparation  reviews  instead  of  conventional 
mail  verification  and  acceptance  procedures. 

4.2  Errors — Administrative  Sanctions 

If  mail  makeup  or  preparation  errors, 
detected  during  an  SCP  review,  exceed  the 
allowable  tolerance  (e.g.,  5%  for  presort,  3% 
for  value-added,  1.5%  for  manifest]  and 
cause  postage  deficiencies,  the  deficiency  as 
well  as  10%  of  the  deficiency  is  collected  on 
that  mailing.  If  the  USPS  finds  that  no 
p>ayment  of  postage  was  made  for  a  mailing, 
the  full  {>ostage  as  well  as  25%  of  the  total 
postage  is  collected  on  that  mailing.  If  the 
USPS  finds  that  a  required  fee  was  not  paid, 
the  mailer  must  pay  the  fee  plus  an  amount 
equal  to  10%  of  the  fee.  Mailers  are  required 
to  correct  the  system  deficiency  responsible 
for  the  error  and  notify  the  domiciled  field 
specialist  and  the  manager  of  business  mail 
entry  of  the  corrective  action. 

4.3  Errors — Decertification 

Errors  found  during  SCP  reviews  are  either 
critical  errors  (directly  affecting  accurate 
p>ostage  or  fee  payment)  or  noncritical  errors 
(see  Publication  421-A).  Excessive  errors  can 
result  in  decertification.  A  mailer  is  notified 
of  decertification  in  writing  by  the  RCSC 
manager.  Mailers  may  app)eal  notices  of 
decertification  under  G020.  A  decertified 
mailer  may  not  reapply  for  system 
certification  before  1  year  after  the  date  of 
decertification. 
•         •         •         •         • 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  if  the  proposal  is 
adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  94-29361  Filed  11-28-94;  8:45  ami 
BIUWO  cooc  7no-it-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-32-1 -6057b;  FRL-6093-61 

Clean  Air  Act  Approval  and 
Promulgation  of  Lead  Implementation 
Plan  for  a  Portion  of  Collin  County,  TX 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  today  is  proposing 
to  approve  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Texas  for  the  purpose  of  bringing  about 
the  attainment  of  the  national  ambient 
air  quality  standard  for  lead.  The  SIP 
was  submitted  by  the  State  to  satisfy 
certain  Federal  requirements,  foimd  in 
the  Federal  Clean  Air  Act,  for  an 


approvable  nonattainment  area  lead  SIP 
for  Collin  County,  Texas. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
this  SIP  revision  as  a  direct  final 
rulemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  or  this  proposed  rule,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  29, 1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Plaiming  Section  {6T-AP),  US  EPA 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  P.O.  Box  13087, 
Austin,  Texas  78711-3087. 

Anyone  wishing  to  review  this    . 
petition  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote.  Planning  Section  (6T-AP). 
EPA  Region  6,  telephone  (214)  665- 
7219. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjecto  in  40  CFR  Part  52 

Air  p>ollution  control.  Environmental 

Protection,  Hydrocarbons,  Incorporation 
y  reference.  Intergovernmental 
regulations,  Lead,  Reporting  and 
recordkeeping.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 


Dated:  September  26, 1994. 
Jane  N.  Saginaw, 
Regional  Administrator. 
IFR  Doc.  94-29292  Filed  11-28-94;  8:45  am] 
BiLUNOcooE  aseo-sft-p 

40  CFR  Part  52 
[WYft-1-«245b;  AD-FRL-5113-1] 

Clean  Air  Act  Approval  and 
Promulgation  of  New  Source  Review. 
Implementation  Plan  for  Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  to  fully 
approve  the  revision  to  the  State 
Implementation  (SIP)  submitted  by  the 
State  of  Wyoming  on  November  12, 
1993  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990,  with  regard 
to  New  Source  Review  (NSR)  in  areas 
that  have  not  attained  the  National 
ambient  air  quality  standards  (NAAQS). 
Also  in  this  document,  EPA  proposes  to 
fully  approve  other  minor  revisions  to 
the  State's  NSR  rules  which  were 
included  in  the  State's  submittal.  In  the 
fmal  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no- 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  does 
receive  adverse  comments,  however, 
then  the  direct  final  rule  will  be 
withdrawTi,  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  upon  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  29, 1994. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Sara 
Summers  (8ART-AP),  Air  Programs 
Branch,  at  the  EPA  Regional  Office 
listed.  Copies  of  the  documents  relevant 
to  this  proposed  rule  are  available  for 
public  inspection  diuing  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 


appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  VIII,  Air  Programs 
Branch,  999  18th  Street,  suite  500. 
Denver,  Colorado,  80202-2466,  (303) 
293-0966. 

Air  Quality  Division,  Department  of 
Environmental  Quality,  Herschler 
Building,  4th  floor,  122  West  25th 
Street,  Cheyenne,  Wyoming,  82002. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Summers,  U.S.  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2466, 
(303) 293-0966. 
SUPPLEMENTARY  INFORMATION: 

See  the  information  provided  in  the 
direct  final  rule  which  is  located  in  the 
rules  section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  26. 1994. 
Jack  W.  McGraw, 
Regional  Administrator. 
IFR  Doc.  94-29208  Filed  11-28-94;  8:45  am) 
BILUNO  CODE  G5«0-S0-F 


40  CFR  Parts  52  and  70 
(CA  99-01-6614;  FRL-5112-5] 

Clean  Air  Act  Proposed  Disapproval  of 
the  Title  V  Operating  Permit  Programs 
for  Glenn  County,  Lake  County,  Shasta 
County  and  Tehama  County, 
California;  Proposed  Disapproval  of 
the  Lake  County,  California,  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  disapproval 
of  the  operating  permits  programs 
submitted  by  the  California  Air 
Resoiut:es  Board  on  behalf  of  Glenn 
Coimty  Air  Pollution  Control  District 
(APCb),  Lake  County  Air  Quality 
Management  District  (AQMD).  Shasta 
County  AQMD,  and  Tehama  County 
APCD.  These  programs  were  submitted 
for  the  purpose  of  complying  with 
federal  requirements  in  title  V  of  the 
Clean  Air  Act  which  mandates  that 
states  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources.  In  the  alternative. 
EPA  is  proposing  to  grant  source 
category-limited  interim  approval  to  any 
of  these  programs  for  which  the 
California  Air  Resources  Board  submits 
certain  revisions  to  each  District's 
upset/breakdown  rule  and,  except  for 
Tehama  County,  equipment  shutdowTi 
rule. 


The  EPA  is  also  proposing  to 
disapprove  a  revision  to  Lake  County's 
portion  of  the  California  State 
Implementation  Plan  (SIP)  regarding  a 
regulation  for  issuing  federally 
enforceable  state  operating  permits  to 
non-title  V  sources.  In  the  alternative, 
the  EPA  proposes  to  approve  this 
regulation  if  Lake  County  makes 
revisions  to  its  upset/breakdouTi  and 
shutdown  rules. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December*9,  1994. 
ADDRESSES:  Comments  on  the  Lake 
County  program  and  SIP  should  be 
addressed  to  Ed  Pike,  Operating  Permits 

.  Section,  A-5-2,  Air  and  Toxics 
Division,  US  EPA-Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
Cahfornia  94105.  Comments  on  the 
other  programs  should  be  addressed  to 
Sara  Bartholomew  at  the  same  address. 
Copies  of  the  submissions  and  other 
supporting  information  used  in 
developing  the  proposed  disapprovals/ 
interim  approvals  including  the 
Technical  Support  Documents  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
Operating  Permits  Section,  A-5-2.  Air 
and  Toxics  Division,  U.S.  EPA-Region 
IX,  75  Hawthorne  Street,  San  Francisco. 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  Lake  County 

.  program  and  SIP.  please  contact:  Ed 
Pike,  (415)  744-1248.  For  information 
on  the  programs  for  the  other  Districts, 
please  contact:  Sara  Bartholomew,  (415) 
744-1170. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 
1.  Title  V 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990). 
EPA  has  promulgated  rules  that  define 
the  minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permits  programs.  See  57  FR 
32250  duly  21,  1992).  These  rules  are 
codified  at  40  CFR  part  70.  Title  V 
requires  states  to  develop,  and  submit  to 
EPA,  programs  for  issuing  these 
operating  permits  to  all  major  stationarj' 
sources  and  to  certain  other  sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  EPA's  program  review  occiu^ 
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pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70.  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15. 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

2.  Federally-Enforceable  StateOperating 
Permit  Programs 

On  June  28. 1989  (54  FR  27282).  the 
EPA  published  criteria  for  approving 
and  incorporating  into  SIPs  under 
section  110  of  the  Act,  regulatory 
programs  for  the  issuance  of  federally- 
enforceable  operating  permits.  These 
programs  are  known  as  federally- 
enforceable  state  operating  p)ermit 
(FESOP)  programs.  Permits  issued 
under  a  FESOP  program  approved  into 
the  SIP  pursuant  to  the  June,  1989, 
notice  are  considered  federally 
enforceable.  EPA  has  allowed  states  to 
develop  such  programs  in  conjunction 
with  title  V  operating  permit  programs 
for  the  purpose  of  creating  federally- 
enforceable  limits  on  sources'  potential 
to  emit.  This  mechanism  would  allow 
potentially  major  sources  to  become 
synthetic  minor  sources  and  avoid  being 
subject  to  title  V  by  reducing  their 
potential  to  emit  to  below  the  title  V 
applicability  thresholds.  For  further 
information,  see  the  EPA  guidance 
document  entitled  "Limitation  of 
Potential  to  Emit  with  Respect  to  Title 
V  Applicability  Thresholds."  dated 
September  18,  1992.  A  copy  of  this 
document  is  contained  in  the  Lake 
County  docket. 

B.  Federal  Oversight  and  Sanctions 

EPA  is  proposing  to  disapprove  the 
title  V  operating  permit  programs  for  the 
Glenn  County  APCD,  Lake  County 
AQMD,  Shasta  County  AQMD.  and 
Tehama  County  APCD.  If  EPA  were  to 
Hnalize  this  proposed  disapproval  for 
any  one  of  these  Districts,  the  District 
may  become  subject  to  sanctions  under 
the  Act.  Pursuant  to  section  502(d)(2)(A) 
of  the  Act,  EPA  may,  at  its  discretion, 
apply  any  of  the  sanctions  in  section 
179(b)  at  any  time  following  the 
effective  date  of  a  final  disapproval.  The 
available  sanctions  include  a 
prohibition  on  the  approval  by  the 
Secretary  of  Transportation  of  certain 
highway  projects  or  the  awarding  of 
certain  federal  highway  funding,  and  a 
requirement  that  ne%v  or  modified 
stationary  sources  or  emissions  units  for 
which  a  permit  is  required  under  part  D 


of  title  I  of  the  Act  achieve  an  emissions 
reductions-to-increases  ratio  of  at  least 
2-to-l.  The  latter  sanction,  however,  is 
available  only  in  areas  that  are  classified 
nonattainment.  Because  none  of  the  four 
Districts  is  classified  nonattainment  for 
any  criteria  pollutant,  the  only  available 
sanction  is  the  highway  approval  and 
funding  sanction.  In  addition,  EPA  is 
required  by  section  502(d)(2)(B)  of  the 
Act  to  apply  sanctions  on  the  date  18 
months  after  the  effective  date  of  a  final 
disapproval,  unless  prior  to  that  dale  the 
District  has  submitted  a  revised 
operating  permits  program  and  EPA  has 
determined  that  it  corrects  the 
deficiencies  that  prompted  the  final 
disapproval.  Finally,  if  EPA  has  not 
granted  either  full  or  interim  approval  to 
the  District  program  by  November  15. 
1995.  EPA  must  promulgate,  administer 
and  enforce  a  Federal  permits  program 
for  that  District  on  that  date. 

EPA  is  also  proposing  to  disapprove 
Lake  County's  FESOP  program. 
Sanctions  are  available  only  for 
requirements  of  the  Act.  FESOP 
programs  are  not  required  by  the  Act; 
therefore,  disapproval  of  Lake's  program 
will  not  trigger  a  sanctions  deadline  for 
the  District. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  the  major  elements  of  the 
Districts'  title  V  operating  permits 
program  submittals  and  on  specific 
elements  that  must  be  corrected  to  meet 
the  minimum  requirements  of  40  CFR 
part  70.  The  four  District  programs 
being  reviewed  are  based  on  a  model 
rule  and  program  description  developed 
by  the  California  Air  Resources  Board 
(GARB).  As  a  result,  the  programs  are 
very  similar.  A  detailed  analysis  of  each 
program  can  be  found  in  Technical 
Support  Document  (TSDs)  for  each 
District.  The  full  program  submittals. 
TSDs,  and  other  relevant  materials  are 
available  for  public  review  in  the  public 
docket  for  each  District.  The  dockets 
may  be  viewed  during  regular  business 
hours  at  the  address  listed  above. 

1.  Title  V  Support  Materials 

In  submitting  each  District's  title  V 
program,  CARE  requested  source 
category-limited  interim  approval  for 
the  program  because  California  law 
currently  exempts  agricultural  sources 
from  all  permitting  requirements 
including  title  V.  Each  Distrirt's 
submission  contains  a  complete 
program  description.  District 
implementing  and  supporting 
regulations,  application  and  reporting 
forms,  and  other  supporting 


information.  In  addition,  CARS 
submitted  for  all  Districts  in  the  State  a 
single  Attorney  General's  opinion.  State 
enabling  legislation,  and  certain  other 
information  regarding  State  law. 

EPA  has  reviewed  each  District's 
program  to  assure  that  it  contains  all  the 
elements  required  by  §  70.4  (b) 
(elements  of  the  initial  program 
submission)  and  has  found  each 
program  complete  pursuant  to  §  70.4 
{e)(l)  in  letters  to  the  California  Air 
Resources  Board  on  January  13, 1994 
(Shasta).  February  4.  1994  (Tehama), 
March  4, 1994  (Glenn),  and  May  20. 
1994  (Lake).  Copies  of  these  letters  are 
in  the  dockets.  Prior  to  final  action  to 
approve  these  operating  permit 
programs,  EPA  intends  to  have  in  place 
an  implementation  agreement  with  each 
of  these  Districts  that  addresses  data 
management,  acid  rain  provisions, 
procedures  for  delegation  of  hazardous 
air  pollutant  standards  under  section 
112(1)  of  the  Act,  and  other  elements 
regarding  the  implementation  of  the 
District's  title  V  program. 

2.  Title  V  Operating  Permit  Regulations 
and  Program  Implementation 

This  section  discusses  how  the 
Districts'  rules  in  general  comply  with 
the  requirements  of  part  70.  In  each 
case,  the  Districts'  rules/regulations  are  ^ 
identical  to  or  very  similar  to  the  CARE 
model;  therefore,  the  discussion  below 
is  applicable  to  all  four  programs.  If  a 
District's  program  differs  substantially 
from  the  GARB  model  and  the  other 
Districts'  programs  in  a  way  that  is  not 
fully  approvable  under  part  70,  it  is 
noted  in  sections  later  in  this  notice  that 
discuss  the  interim  approval  issues  for 
each  District. 

Applicability.  All  programs  meet  the 
source  applicability  requirements  of 
§§  70.2  (Definitions)  and  70.3 
(Applicability)  except  that  current 
California  law  exempts  agricultural 
sources  from  all  permitting 
requirements  including  title  V.  This 
exemption  must  be  removed  from  State 
law  in  order  for  the  District  programs  to 
receive  full  approval.  All  programs 
opted  to  defer  the  permitting  of  minor 
sources  subject  to  New  Source 
Performance  Standards  (NSPS)  or 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  as 
allowed  under  §  70.3  {b)(l). 

Permit  application.  The  rules 
substantially  meet  the  application 
deadlines  and  application  content 
requirements  of  §  70.5  (Permit 
applications).  Each  program  contains 
the  application  forms  that  the  District 
intends  to  use  for  initial  permit,  p>ermit 
renewal,  and  permit  modification 
applications.  In  this  action,  EPA  is 


proposing  to  approve  these  application 
forms  as  part  of  each  District's  program. 
All  rules  require  sources  to  list  all 
emission  units  in  sufficient  detail  to 
establish  applicable  requirements  and 
permit  fees.  EPA  has  identified  several 
interim  approval  issues  regarding 
permit  application  requirements  that 
must  be  corrected  for  full  approval.  The 
interim  approval  issues  are  discussed  in 
detail  later  in  this  notice.  In  the  TSD, 
EPA  has  also  identified  other 
recommended  changes  that  are  not 
required  for  full  approval  but  would 
improve,  clarify,  or  strengthen  the 
Districts'  title  V  programs. 

Insignificant  activities.  Section  70.4 
(b)(2)  requires  States  to  include  in  their 
part  70  programs  any  criteria  used  to 
determine  insignificant  activities  or 
emission  levels  for  the  purposes  of 
determining  complete  applications. 
Section  70.5(c)  states  that  an  application 
for  a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
applicability  of.  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amounts.  Section  70.5(c) 
also  states  that  EPA  may  approve,  as 
part  of  a  State  program,  a  list  of 
insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70,  a 
State  must  request  and  EPA  must 
approve  as  part  of  that  State's  program 
any  activity  ot  emission  level  that  the 
State  wishes  to  consider  insignificant. 
Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  part  70 
program  under  review. 

All  four  Districts  provided  their 
current  permit  exemption  lists  as  their 
list  of  insignificant  activities.  Several  of 
these  lists  provide  unbounded 
discretion  to  the  APCO  to  determine 
additional  exemptions.  For  criteria, 
Glenn,  Shasta,  and  Tehama  either 
provided  no  criteria  or  stated  that  their 
criteria  for  insignificance  was  the  list  of 
activities  in  their  current  permit 
exemption  hst.  Because  EPA  was 
provided  no  criteria  or  information  on 
the  level  of  emissions  of  activities  on 
most  Districts'  exemptions  list  and  no 
demonstration  that  these  activities  are 
not  likely  to  be  subject  to  an  apphcable 
requirement.  EPA  carmot  propose  full 
approval  of  the  lists  as  the  basis  for 
determining  insignificant  activities. 

Lake  submittea  several  permit 
exemptions  for  their  part  70  permitting 
program.  Lake  County  did  not  submit 
emission  levels  or  other  criteria  for 
these  exemptions,  although  Lake  stated 
that  sources  above  the  significance 


levels  in  their  new  source  review 
regulations  (Section  602)  could  not  be 
exempted.  These  "significance  levels" 
are  20  pounds  per  hour  or  150  pounds 
per  day  of  any  criteria  pollutant  except 
carbon  monoxide  and  lead,  150  pounds 
per  hour  or  1500  pounds  per  day  of 
carbon  monoxide,  and  more  than  27 
pounds  per  day  of  lead.  These  levels  are 
a  substantial  fi-action  of  the  major  source 
thresholds  for  Lake  County  and  would 
almost  certainly  exclude  units  with 
applicable  requirements.  EPA,  therefore, 
finds  that  these  emission  levels  are  too 
high  to  be  considered  insignificant. 

For  other  State  programs,  EPA  has 
proposed  to  accept,  as  sufficient  for  full 
approval,  emission  levels  for 
insignificant  activities  of  2  tons  per  year 
and  the  lesser  of  1000  pounds  per  year, 
section  112(g)  de  minimus  levels,  or 
other  title  I  significant  modification 
levels  for  HAPs  and  other  toxics  (40 
CFR  52.21  (b)(23)(i)).  EPA  believes  that 
these  levels  are  sufficiently  below 
applicability  thresholds  for  many 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  title 
V  application  and  are  consistent  with 
current  permitting  thresholds  for  the 
nineteen  Districts  under  consideration 
here.  EPA  is  requesting  comment  on  the 
appropriateness  of  these  emission  levels 
for  determining  insignificant  activities 
in  these  Districts.  This  request  for 
comment  is  not  intended  to  restrict  the 
ability  of  individual  Districts  to  propose 
and  EPA  to  approve  other  emission 
levels  if  the  District  demonstrates  that 
such  alternative  emission  levels  are 
insignificant  compared  to  the  level  of 
emissions  from  and  types  of  units  that 
are  permitted  or  subject  to  applicable 
requirements. 

Permit  content.  The  rules 
substantially  meet  the  permit  content 
requirements  of  §  70.6  (Permit  content) 
including  assuring  compUance  with  all 
applicable  requirements,  monitoring 
and  related  recordkeeping  and  reporting 
requirements,  and  compliance 
requirements.  None  of  the  programs 
opted  to  use  general  permits  or  the 
permit  shield.  In  addition,  the  programs 
substantially  meet  the  operational 
flexibility  requirements  of  §  70.4  (b)(12). 
The  programs  also  prohibit  changes  that 
are  considered  minor  under  new  source 
review  bom  being  made  under  the 
operational  flexibility  provisions.  EPA 
has  identified  several  problems  with  the 
permit  content  and  the  operational 
flexibihty  provisions  that  must  be 
corrected  for  full  approval.  These 
interim  approval  issues  are  discussed  in 
detail  later  in  this  notice.  In  the  TSDs, 
EPA  has  also  identified  other 
recommended  changes  that  are  not 


required  for  full  approval  but  would 
improve,  clarify,  or  strengthen  the 
Districts'  title  V  programs. 

Pennit  issuance  and  modifications. 
All  programs  provide  adequate  criteria 
and  procedures  for  deeming 
applications  complete  as  required  by 
§  70.5  (a)(2).  Most  programs  provide 
deadlines  and  procedures  (including 
public  participation  and  EPA/affected 
state  review)  for  acting  on  permits 
consistent  with  §  70.7  (a)  (Action  on 
applications)  and  (h)  (Public 
participation)  and  §  70.8  (Permit  review 
by  EPA  and  affected  States);  the 
exceptions  are  noted  in  the  discussions 
of  each  District's  program  given  below. 
All  programs  have  permit  modification 
procedures  that  are,  for  the  most  part, 
consistent  with  §  70.7  (e)  (Permit 
modification).  All  programs  contain 
procedures  that  allow  new  emission 
units  that  do  not  trigger  major  source 
NSR,  are  not  acid  rain  units,  and  whose 
operations  are  not  addressed  or 
prohibited  by  the  existing  part  70  permit 
to  be  handled  "off-permit."  EPA  has 
identified  several  problems  with  the 
permit  issuance  and  modification 
procedures  that  must  be  corrected  for 
full  approval.  The  interim  approval 
issues  are  discussed  in  detail  later  in 
this  notice.  In  the  TSDs,  EPA  has  also 
identified  other  recommended  changes 
that  are  not  required  for  full  approval 
but  would  improve,  clarify,  or 
strengthen  the  Districts'  title  V 
programs. 

Definition  of  title  I  modification.  Part 
70  prohibits  changes  that  are 
modifications  under  any  provisions  of 
title  I  of  the  Clean  Air  Act  ("title  I 
modification")  from  being  treated  as 
minor  pennit  modifications,  being  made 
"off-f>ermit."  or  being  made  under  an 
operational  flexibility  provision.  None 
of  the  Districts'  programs  specifically 
define  "title  I  modification"  although  it 
is  clear  from  the  use  of  the  term  that  the 
programs  do  not  treat  changes  reviewed 
under  a  minor  source  preconslruction 
review  program  ("minor  NSR  changes") 
as  title  I  modifications.  See.  for 
example,  the  distinction  made  between 
"a  modification  under  Title  I  of  the 
CAA"  and  "any  provision  of  (the 
District  NSR  and  PSD  rules)"  in  Shasta's 
Rule  5.  sections  V.L  and  V.L3.C  See  also 
the  discussion  on  operational  flexibiUty 
in  each  District's  Program  Description: 
"Title  I  modifications  include  a 
modification  that  is  major  under  federal 
NSR'  *  ".a  modification  that  is  major 
under  PSD*  •  •." 

The  EPA  is  currently  in  the  process  of 
determining  the  proper  definition  of 
title  I  modification.  As  further  explained 
below,  EPA  has  solicited  public 
comment  on  whether  the  phrase 
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"modification  under  any  provision  of 
title  1  of  the  Act"  should  be  interpreted 
to  mean  literally  any  change  at  a  source 
that  would  trigger  permitting  authority 
review  under  regulations  approved  or 
promulgated  under  title  I  of  the  Act. 
This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
1 10(a)(2)(C)  of  the  Clean  Air  Act. 

On  August  29,  1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to.  among  other 
things,  allow  State  programs  with  a 
more  narrow  treatment  or  definition  of 
title  I  modifications  to  receive  interim 
approval  (59  FR  44572).  EPA  explained 
its  view  that  the  better  reading  of  title 
I  modifications  includes  minor  NSR, 
and  solicited  public  comment  on  the 
proper  interpretation  of  that  term  (59  FR 
44573).  EPA  stated  that  if.  after 
considering  the  public  comments,  it 
continues  to  believe  that  the  phrase  title 
I  modifications  should  be  interpreted  as 
including  minor  NSR  changes,  it  would 
revise  the  interim  approval  criteria  as 
needed  to  allow  states  with  a  narrower 
definition  to  be  eligible  for  interim 
approval. 

The  EPA  hopes  to  finaUze  its 
rulemaking  revising  the  interim 
approval  criteria  under  40  CFR  70.4(d) 
expeditiously.'  If  EPA  establishes  in  its 
rulemaking  that  the  definition  of  title  I 
modifications  can  be  interpreted  to 
exclude  changes  reviewed  under  minor 
NSR  programs  and  changes  that  trigger 
the  application  of  a  pre-1990  NESHAP 
requirement,  the  Districts'  treatment  of 
title  1  modifications  would  be  fully 
consistent  with  part  70.  Conversely,  if 
EPA  establishes  through  the  rulemaking 
that  the  definition  must  include  changes 
reviewed  under  minor  NSR,  the 
Districts'  treatment  of  title  I 
modifications  will  become  a  basis  for 
interim  approval.  If  the  treatment 
becomes  a  basis  for  interim  approval  as 
a  result  of  EPA's  rulemaking,  each  of  the 
four  Districts  would  be  required  to 
revise  its  treatment  of  title  I 
modifications  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  today's  proposed 
approval  does  not  identify  the  Districts' 
treatment  of  title  I  modification  as 
necessary  grounds  for  either  interim 
approval  or  disapproval.  Again, 


'  Publication  of  the  proposed  interim  approval 
criteria  revisions  was  delayed  until  August  29, 
1994.  and  EPA  received  several  requests  to  extend 
the  public  conunent  period  until  November  27, 
1994.  Given  the  importance  of  the  issues  in  that 
rulemaking  to  States,  sources  and  the  public,  but 
mindful  of  the  need  to  take  action  quickly,  EPA 
agreed  to  extend  the  comment  period  until  October 
28,  1994  (sre  59  FR  52122  (October  14.  1994)). 


although  EPA  has  reasons  for  believing 
that  the  better  interpretation  of  title  I 
modifications  is  th4|>roader  one,  EPA 
does  not  believe  that  it  is  appropriate  to 
determine  whether  this  is  a  program 
deficiency  imtil  EPA  completes  its 
rulemaking  on  this  issue. 

3.  District  Title  V  Enforcement  and 
Compliance  Provisions 

The  EPA  is  proposing  to  disapprove 
the  operating  permits  programs  for 
Glenn  County  APCD,  Lake  County 
AQMD.  Shasta  County  AQMD.  and 
Tehama  County  APCD  because  of 
deficiencies  in  the  Districts' 
enforcement  authorities.  The  primary 
deficiency  lies  in  provisions  in  the 
Districts'  equipment  breakdown/upset 
rules  that  state  that  excess  emissions 
during  equipment  breakdowns/ upsets 
are  not  violations.  In  addition,  the 
Gleim,  Lake,  and  Shasta  Districts  have 
rules  that  state  that  excess  emissions 
during  equipment  shutdown  for 
maintenance  are  not  violations. 

On  January  24. 1978  (43  FR  3275) 
EPA  disapproved  Gleim's  Rules  95.2 
and  95.3,  Lake's  Rules  500,  510,  and  511 
(now.  codified  as  Articles  I  and  II  of 
Chapter  111).  Shasta's  Rule  3:10  and 
Tehama's  Rule  4:17  as  revisions  to  the 
Cahfomia  State  Implementation  Plan 
(SIP)  because  each  rule  provided  a 
priori  that  emission  exceedances  during 
malfunctions  or  equipment  shutdowns 
were  not  violations.*  The  disapproval 
action  was  taken  consistent  with  EPA's 
pobcy  that  SIPs  cannot  contain 
automatic  exemptions  from  emission 
limitations  during  malfunctions/ 
shutdowns.  This  policy  was  originally 
established  in  1977  (42  FR  21472  (April 
27. 1977)  and  42  FR  58171  (November 
8.  1977)).  restated  in  1983 
[Memorandum,  "Policy  on  Excess 
Emissions  Diiring  Startup,  Shutdown, 
Maintenance,  and  Malfunctions." 
Kathleen  M.  Bennett.  Assistant 
Administrator  for  Air.  Noise  and 
Radiation,  to  Regional  Administrators. 
Region  I-X.  February  15, 1983) 
(provided  in  the  dockets),  and  reflected 
in  the  emergency  provisions  included  in 
the  1992  promulgation  of  part  70. 

In  its  1978  disapproval  of  these 
breakdown  rules.  EPA  stated  that 
automatic  exemptions  to  SIP  limits 
during  malfunctions/shutdowns  "render 
(SIP)  emission  limitations  potentially 
unenforceable."  The  rules  pose  similar 
enforceability  problems  in  the  context  of 
title  V.  The  potential  impact  on 
enforceability  is  of  special  concern  in 


2  Although  both  the  Shasta  and  Lake  Districts 
have  revised  their  rules  since  the  disapproval, 
neither  has  revised  the  language  that  resulted  in  the 
SIP  disapproval. 


title  V  because  title  V  permits  will 
contain  emission  limits  that  not  only 
include  SIP  limits  but  also  limits  in 
NSPS,  NESHAP.  and  MACT  standards, 
and  preconstruction  permits. 

A  permitting  program  that  includes 
rules  specifically  stating  that  excess 
emissions  during  malfunctions  or 
shutdowns  are  not  violations  cannot 
meet  the  minimum  requirements  of 
§70.11  (Requirements  for  enforcement 
authority).  These  rules  may  also 
compromise  the  ability  of  the  Districts 
to  issue  permits  that  assure  compliance 
with  all  applicable  requirements.  The 
ability  to  enforce  permits  as  specified  in 
§  70.11  and  issue  permits  that  assure 
compliance  with  all  applicable 
requirements  are  identified  as  minimum 
elements  for  interim  approval  of  title  V 
programs  in  §  70.4(d)(3).  Programs  that 
do  not  have  the  minimum  requirements 
listed  in  §  70.4(d)(3)  and  otherwise  do 
not  substantially  meet  the  requirements 
of  part  70  are  subject  to  disapproval. 

Other  than  the  emergency/snutdown 
provisions,  California  law  and  District 
rules  and  regulations  provide  the 
Districts  with  the  enforcement 
authorities  required  by  §  70.11.  See  the 
Cahfomia  Attorney  General's  Opinion 
and  the  TSDs  (especially  Attacbunents  A 
andF). 

Variances.  The  Hearing  Boards  of  all 
four  Districts  have  authority  to  issue 
variances  ft^m  requirements  imposed 
by  State  and  local  law.  See  California 
Health  and  Safety  Code  42350  et  seq.  In 
the  opinion  submitted  with  California 
operating  permit  programs,  California's 
Attorney  General  states  that  "(tjhe 
variance  process  is  not  part  of  the  Title 
V  permitting  process  and  does  not  affect 
federal  enforcement  for  violations  of  the 
requirements  set  forth  in  a  Title  V 
permit."  (Emphasis  in  original.) 

EPA  regards  State  and  District 
variance  provisions  as  wholly  external 
to  the  programs  submitted  for  approval 
under  part  70  and  consequently  is 
proposing  to  take  no  action  on  these 
provisions  of  State  and  local  law.  EPA 
has  no  authority  to  approve  provisions 
of  state  law  that  are  inconsistent  with 
the  Act.  EPA  does  not  recognize  the 
ability  of  a  permitting  authority  to  grant 
relief  from  the  duty  to  comply  with  a 
federally-enforceable  part  70  permit, 
except  where  such  relief  is  granted 
through  procedures  allowed  by  part  70. 
A  part  70  permit  may  be  issued  or 
revised,  consistent  with  part  70 
permitting  procedures,  to  incorporate 
those  terms  of  a  variance  that  are 
consistent  with  applicable 
requirements.  A  part  70  permit  may  also 
incorporate,  via  part  70  permit  issuance 
or  revision  procedures,  the  schedule  of 
compliance  set  forth  in  a  variance. 


However,  EPA  reserves  the  right  to 
pursue  enforcement  of  applicable 
requirements  notwithstanding  the 
existence  of  a  compliance  schedule  in  a 
permit  to  operate.  This  is  consistent 
with  §  70.5(c)(8)(iii)(C),  which  states 
that  a  schedule  of  compliance  'shall  be 
supplemental  to.  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

Prompt  reporting  of  deviations. 
Section  70.6  (a)(3)(iii)(B)  states  that 
permits  must  require  prompt  reporting 
of  deviations  from  the  permit 
requirements  and  that,  the  permitting 
authority  shall  define  prompt  in  relation 
to  the  degree  and  type  of  deviation 
likely  to  occur  and  the  applicable 
requiremraits.  The  Districts'  rules  do  not 
define  "prompt"  and  instead  leave  the 
determination  of  what  constitutes 
"prompt"  to  the  discretion  of  the  Air 
Pollution  Control  Officer.  Although  the 
permit  program  regulations  should 
define  "prompt"  for  purposes  of 
administrative  efficiency  and  clarity,  it 
is  acceptable  to  define  the  term  in  each 
permit.  EPA  believes  that  prompt  means 
reporting  a  deviation  that  is  not  the 
result  of  an  emergency  or  breakdown 
within  two  to  ten  days  of  the 
occurrence.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement,  since 
this  is  a  separate  reporting  obligation 
under  §  70.6{a)(3)(iii)(A).  Where 
"prompt"  is  defined  in  the  individual 
permit  but  not  in  the  program 
regulations,  EPA  may  veto  permits  that 
do  not  require  sufficiently  prompt 
reporting  of  deviations. 

4.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  and  §  70.9 
(a)  require  that  each  permitting 
authority  collect  fees  sufficient  to  cover 
all  reasonable  direct  and  indirect  costs 
required  to  develop  and  administer  its 
title  V  operating  permits  program.  Each 
title  V  program  submittal  must  contain 
either  a  detailed  demonstration  of  fee 
adequacy  or  a  demonstration  that 
aggregate  fees  collected  from  title  V 
sources  meet  or  exceed  $25  per  ton  of 
emissions  per  year  (adjusted  from  1989 
by  the  Consumer  Price  Index  (CPI)).  The 
$25  per  ton  amount  is  presumed,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonable  program  costs  and 
is  thus  referred  to  as  the  "presumptive 
minimum."  (§70.9  (b)(2)(i)).  All  four 
Districts  have  opted  to  make  a 


presumptive  minimum  fee 
demonstration. 

Currently,  the  four  Districts  charge 
fees  for  permitting  based  on  some 
combination  of  equipment  type  and/or 
size,  number  of  emission  units, 
permitting  action,  and  actual  cost  of 
services.  All  Districts  have  adopted 
supplemental  fee  rules  or  revised 
existing  fee  rules  to  assure  that  title  V 
sources  (either  individually  or  in  the 
aggregate)  will  pay  fees  that  will  remain 
at  or  above  the  CPI-adjusted 
presumptive  minimum.  These  aimual 
fees  are  all  about  $29.26  per  ton  with 
total  aiuiual  revenue  from  title  V 
sources  ranging  from  $4,096  (in  Tehama 
with  one  title  V  source)  to  $101,506  (in 
Shasta  County  with  10  title  V  sources). 
(All  figures  are  for  1993).  All  four 
Districts  demonstrated  in  their  program 
descriptions  that  the  presumptive 
minimum  fees  are  adequate  to  cxjver  the 
direct  and  indirect  costs  of  their  title  V 
programs. 

5.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Section  112 — Hazardous  Air 
Pollutants.  The  Districts  have 
demonstrated  in  their  title  V  prt>gram 
submittals  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in  the 
State  of  California  enabling  legislation 
and  in  regulatory  provisions  in  each 
District's  rule  defining  "applicable 
requirements"  and  mandating  that  all 
federal  air  quality  requirements  must  be 
incorporated  into  permits.  EPA  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  the  Districts  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements.  For  further 
discussion  on  the  District's  legal 
authority,  please  refer  to  the  TSDs 
accompanying  this  action  and  the  April 
13, 1993  guidance  memorandum 
entitled,  "Title  V  Program  Approval 
Criteria  for  Section  112  Activities." 
signed  by  John  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards, 
USEPA,  which  can  be  found  in  the 
dockets. 

b.  Title  rv — acid  rain.  No  Districts  in 
California  have  Phase  I  acid  rain  sources 
and  none  of  the  four  Districts  has 
identified  Phase  II  sources.  The  Glenn. 
Lake,  and  Tehama  Districts  have 
provided  commitments  to  expeditiously 
adopt  the  appropriate  regulatory 
authority  necessary  to  issue  a  timely 
title  IV  permit  to  any  new  or  existing 
source  in  the  District  that  becomes 
subject  to.  or  wants  to  opt  into,  the  acid 
rain  program.  For  the  Shasta  District, 
EPA  will  require  this  commitment  as 


part  of  the  District-EPA  implementation 
agreement. 

6.  Lake  County  AQMDs  FESOP 
Program 

On  February  28, 1994,  CARB 
submitted  for  approval  into  Lake 
County's  portion  of  the  California  SIP.  a 
District  operating  permit  program 
designed  to  create  federally-enforceable 
limits  on  sources'  potential  to  emit.  This 
program  is  contained  in  sections  12.800 
through  12.850  of  Lake  County's  rule  as 
well  as  relevant  definitions  in  section 
12.200.  If  approved  into  the  SIP,  the 
program  will  allow  major  sources  to 
become  synthetic  minor  sources  by 
limiting  their  potential  to  emit  to  less 
than  the  major  source  level.  A  detailed  • 
analysis  of  the  program  can  be  found  in 
the  TSD  for  Lake  County. 

B.  Proposal  for  and  Implications  of 
Disapproval  and  Interim  Approval 

1.  Title  V  Programs 

EPA  is  proposing  to  disapprove  the 
operating  permits  programs  submitted 
by  the  California  Air  Resources  Board 
on  behalf  of  Glenn  County  APCD 
(received:  December  27,  1993),  Lake 
County  AQMD  (received:  November  16, 
1993  and  March  15, 1994).  Shasta 
County  AQMD  (received:  November  16. 
1993),  and  Tehama  County  APCD 
(received:  December  6,  1993).  If 
promulgated,  these  disapprovals  would 
constitute  disapprovals  under  section 
502(d)  of  the  Act.  As  provided  under 
section  502(d)(1)  of  the  Act,  CARB  and 
these  Districts  would  have  up  to  180 
days  from  the  date  of  EPA's  final  action 
to  revise  and  resubmit  the  programs. 

EPA  is  proposing  to  disapprove  the 
operating  permits  programs  for  these 
four  Districts  because  of  provisions  in 
their  equipment  breakdown/upset  rules 
that  state  that  excess  emissions  during 
equipment  breakdowns/upsets  are  not 
violations.  In  addition,  EPA  is 
proposing  to  disapprove  the  programs 
for  the  Gleim,  Lake,  and  Shasta  Districts 
because  these  Districts  have  rules  that 
state  that  excess  emissions  during 
equipment  shutdown  for  maintenance 
are  not  violations. 

As  discussed  earlier  in  this  notice, 
these  provisions  mean  that  the  Districts 
do  not  have  enforcement  authorities  that 
meet  the  minimum  requirements  of 
§  70.11.  These  provisions  also 
compromise  the  ability  of  the  Districts 
to  issue  permits  that  assure  compliance 
with  all  applicable  requirements.  The 
minimum  requirements  for  interim 
approval  in  §  70.4(d)(3)  require  that  the 
permitting  authority  have  the  ability  to 
both  enforce  permits  (§  70.4(d)(3)(vii)) 
and  issue  permits  that  assure 
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Compliance  with  all  applicable 
requirements  (§  70.4(d)(3)(ii)).  Programs 
that  do  not  have  the  minimum 
requirements  hsted  in  §  70.4(d)(3)  and 
otherwise  do  not  substantially  meet  the 
requirements  of  part  70  are  subject  to 
disapproval. 

If  EPA  were  to  finalize  this  proposed 
disapproval  for  any  of  the  four  Districts, 
that  EHstrict  may  become  subject  to 
sanctions  under  the  Act  within  18 
months  following  final  action  to 
disapprove  its  program  if  the  District 
fails  to  submit  a  corrected  program  that 
EPA  determines  corrects  the 
disapproved  program's  deficiencies. 

In  the  alternative,  EPA  proposes  to 
grant  source-category  limited  interim 
approval  to  any  of  these  four  programs 
for  which,  prior  to  the  final  disapproval 
action,  the  District  adopts  and  CARB 
submits  to  EPA,  revisions  to  the 
breakdown/shutdown  rules  that  remove 
the  "no  violation"  language.  For  the 
breakdown  rules,  these  Districts  can 
either  adopt  the  language  of  §  70.6(g) 
that  an  emergency  constitutes  an 
affirmative  defense  to  noncompliance 
with  technology-based  emission 
limitations  or  that  emissions  exceeding 
emission  limitations  during  equipment 
breakdowns  constitute  a  violation  of 
District  rules.  The  Air  Pollution  Control 
Officer  may  exercise  enforcement 
discretion  where  an  emergency  has 
caused  a  violation.  The  latter  language 
is  used  in  most  California  district 
equipment  breakdown  rules  and  is 
acceptable  to  EPA.  Provisions  for  the 
special  treatment  of  excess  emissions 
during  non-emergency  equipment 
shutdown  must  be  deleted  altogether. 
No  special  treatment  of  excess 
emissions  during  equipment  shutdown 
is  allowed  because  shutdowns  are  part 
of  the  normal  operation  of  a  source  and. 
thus,  proper  design  of  the  equipment 
should  eliminate  excess  emissions 
during  shutdowns.  See  the  February  15, 
1983,  Bennett  memo  cited  above  for  a 
further  discussion  of  the  treatment  of 
excess  emissions  during  shutdowns. 

If  EPA  finalizes  an  interim  approval 
for  a  District  in  lieu  of  the  disapproval, 
each  District  (and  in  some  instances  the 
State)  must  make  the  changes  noted 
below  in  order  for  its  title  V  program  to 
receive  full  approval.  This  interim 
approval,  which  may  not  be  renewed, 
extends  for  a  period  of  2  years.  During 
the  interim  approval  period,  a  District  is 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  Federal 
permits  program  in  the  District.  Permits 
issued  under  a  program  with  interim 
approval  have  hil\  standing  with  respect 
to  part  70,  and  the  one-year  time  period 
for  submittal  of  permit  applications  by 


subject  sources  begins  upon  interim 
approval,  as  does  the  three-year  time 
period  for  processing  the  initial  permit 
applications. 

Following  final  interim  approval,  if 
any  of  the  Districts  fail  to  submit  a 
complete  corrective  program  for  full 
approval  by  the  date  six  months  before 
expiration  of  the  interim  approval.  EPA 
would  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  District  then 
fails  to  submit  a  corrective  program  that 
EPA  can  find  complete  before  the 
expiration  of  that  18-month  period,  EPA 
would  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act. 
which  would  then  remain  in  effect  until 
EPA  determines  that  the  District  has 
corrected  the  deficiency  by  submitting  a 
complete  corrective  program. 

If.  following  final  mterim  approval, 
EPA  were  to  disapprove  the  District's 
complete  corrective  program.  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
District  submits  a  revised  program  and 
EPA  determines  that  it  corrects  the 
deficiencies  that  prompted  the 
disapproval. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  District  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  District  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
15,  1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  that  District  upon 
interim  approval  expiration. 

2.  Lake  County  AQMD's  FESOP 
Program 

The  EPA  is  also  proposing  to 
disapprove  the  Lake  District's  FESOP 
program  because  it  does  not  meet  the 
criteria  for  approving  federally 
enforceable  state  program  for  issuing 
synthetic  minor  operating  permits  in 
EPA's  June  28,  1989,  Federal  Register 
notice  (54  FR  27282).  As  discussed 
above,  the  Lake  District  currently  has 
rules  that  state  that  excess  emissions 
during  equipment  breakdowns  and 
maintenance  are  not  violations  of 
District,  state,  and  federal  emission 
limitations.  This  "no  violation" 
language  calls  into  question  the 
practical  enforceability  of  any  limits  on 
potential  to  emit  established  under 
Lake's  synthetic  minor  permitting 
program.  Under  the  June  28, 1989 
criteria,  state  operating  permit  programs 


that  do  not  create  practically 
enforceable  limits  cannot  create 
federally-enforceable  limits  on  potential 
to  emit. 

!n  the  ahemative,  EPA  is  proposing  to 
approve  Lake's  FESOP  program  into  the 
California  SIP  under  section  110  of  the 
Act  if  the  District  removes  the  no 
violation  language  from  its -equipment 
breakdown  rule  and  eliminates  any 
special  treatment  of  excess  emissions 
during  non-emergency  equipment 
shutdowns.  The  program  otherwise 
meets  the  June  28. 1989  approval 
criteria  by  ensuring  that  the  limits  on 
potential  to  emit  will  be  permanent  and 
quantifiable  and  be  no  less  stringent 
than  any  other  applicable  federal 
limitations  and  requirements,  by 
requiring  the  source  comply  with  the 
limits  in  its  permit,  and  by  providing 
adequate  notice  to  EPA  and  the  public 
of  the  proposed  permit.  An  analysis  of 
the  June  28. 1989  criteria  as  they  apply 
to  Lake  County's  FESOP  program  can  be 
found  in  the  TSD  for  Lake  County. 

Neither  CARB  nor  Lake  County 
AQMD  requested  approval  of  the 
District's  FESOP  under  secUon  112(1)  of 
the  Act  for  the  purpose  of  creating 
federally  enforceable  limitations  on  the 
potential  to  emit  of  hazardous  air 
pollutants  (HAPs).  A  separate  request 
for  approval  under  section  112(1)  is 
necessary  because  the  proposed  SIP 
approval  discussed  above  only  provides 
a  mechanism  for  controlling  criteria 
pollutants.  While  federally  enforceable 
limits  on  criteria  pollutants  (i.e..  volatile 
organic  compounds  or  particulate 
matter)  may  have  the  incidental  effect  of 
limiting  certain  HAP  listed  pursuant  to 
section  112(b),  section  112  of  the  Act 
provides  the  underlying  authority  for 
controlling  HAP  emissions  that  are  not 
criteria  pollutants.  As  a  legal  matter,  no 
additional  program  approval  by  EPA  is 
required  in  order  for  the  criteria 
pollutant  limits  to  be  recognized  as 
federally  enforceable  for  HAPs;     - 
however,  because  EPA  is  not  proposing 
to  approve  Lake  County's  FESOP 
program  under  section  112(1),  federally- 
enforceable  potential  to  emit  limits 
established  specifically  for  HAPs  cannot 
be  created  through  the  program. 

C.  District  Title  V  Interim  Approval 
Issues  Common  to  All  Four  Districts 

In  order  to  receive  full  approval  for  its 
title  V  program,  each  District  must  make 
the  following  changes: 

(1)  Provide  a  demonstration  that 
activities  that  are  exempt  fix)m  part  70 
permitting  are  truly  insignificant  and 
are  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
the  District  may  restrict  the  exemptions 
(including  any  director's  discretion 


provisions)  to  activities  that  are  not 
likely  to  be  subject  to  an  applicable 
requirement  and  emit  less  than  District- 
established  emission  levels.  The  District 
should  establish  separate  emission 
levels  for  HAPs  and  for  other  regulated 
pollutants  and  demonstrate  that  these 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
and  type  of  imits  that  are  required  to,  be 
permitted  or  subject  to  applicable 
requirements. 

(2)  Revise  the  exemption  Ust  to 
remove  the  general  exemption  for 
agricultural  production  sources  or  to 
restrict  the  exemption  to  non-title  V 
sources.  Insignificant  activities  at 
agricultural  production  sources  may 
still  be  listed. 

(3)  Revise  the  rule's  application 
content  requirements  so  that  any 
compliance  schedule  required  by  the 
rule  for  a  source  not  in  compliance  must 
resemble  and  be  at  least  as  stringent  as 
that  contained  in  any  judicial  consent 
decree,  administrative  order,  or 
schedule  approved  by  the  hearing  board 
to  which  the  source  is  subject,  as 
required  by  §  70.5(c)(4)(iii)(C),  rather 
than  simply  a  schedule  of  compliance 
approved  by  the  District's  hearing 
board. 

(4)  Revise  the  rule's  application 
content  requirements  to  clarify  that  all 
reports  and  other  documents  submitted 
in  the  permit  application  must  be 
certified  by  a  responsible  official  as 
required  by  §  70.5(d)  and  to  provide  the 
full  text  of  the  responsible  official's 
certification  in  §  70.5(d). 

(5)  Provide  in  the  rule  a  permit 
application  deadline  for  sources  that 
become  subject  to  the  District's  title  V 
rule  after  the  rule's  effectiveness  date  for 
reasons  other  than  commencing 
operation.  This  deadline  cannot  be  any 
later  than  12  months  after  the  source 
becomes  subject  to  the  rule  as  required 
by  §  70.5(a)(1). 

(6)  Revise  the  rule's  permit  issuance 
procedures  to  provide  for  notify-ing  EPA 
and  Affected  States  in  writing  of  any 
refusal  by  the  District  to  accept  all 
recommendations  for  the  proposed 
permit  that  the  Affected  State  submitted 
during  the  public/Affected  State  review 
period  as  required  by  §  70.8(b)(2). 

(7)  Incorporate  in  the  rule  provisions 
citing  the  right  of  the  public  to  petition 
EPA  after  the  expiration  of  EPA's  45-day 
review  period  under  §  70.8(d)  and 
prohibiting  the  District  from  issuing  a 
permit,  if  it  has  not  already  done  so, 
until  the  EPA's  objections  in  response  to 
the  petition  are  resolved  as  required  by 
§  70.8(d). 

(8)  Revise  the  rule  to  provide  for 
public  notice  of  pepnitting  actions  by 
other  means  if  necessary  to  assure 


adequate  notice  to  the  affected  public  as 
required  by  §  70.7(h)(1). 

(9)  Revise  the  rule's  permit  content 
requirements  to  clarify  that  all  reports 
and  other  documents  required  by  the 
permit  must  be  certified  by  a 
responsible  official  as  required  by 

§  70.6(c)(1)  and  to  provide  the  full  text 
of  the  responsible  official's  certification 
in  §  70.5(d). 

(10)  Revise  the  rule's  permit  content 
requirements  to  require  that  any 
compliance  schedule  for  a  source  not  in 
compliance  must  resemble  and  be  at 
least  as  stringent  as  that  contained  in 
any  judicial  consent  decree, 
administrative  order,  or  schedule 
approved  by  the  hearing  board  to  which 
the  source  is  subject  as  required  by 

§§  70.6(c)(3)  and  70.5(c)(8)(iii)(C)." 

(11)  Revise  the  rule's  permit  content 
requirements  to  require  the  submission 
of  compliance  certifications  more' 
frequently  than  annually  if  a  more 
frequent  period  is  specified  in  the 
applicable  requirement  or  by  the  District 
as  required  by  §  70.6(c)(5)(i). 

(12)  Revise  the  rule's  operational 
flexibility  provisions  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  §  70.4(b)(12). 

D.  Basis  for  Title  V  Source  Category- 
Limited  Interim  Approval 

California  state  law  currently  exempts 
agricultural  production  sources  from 
permit  requirements;  therefore.  EPA  is 
proposing  to  grant  source  category- 
limited  interim  approval  to  the 
operating  permits  program  of  any  of  the 
four  Districts  that  corrects  the 
disapproval  issues  discussed  above.  At 
this  time,  none  of  the  Districts  has 
identified  any  agricultural  production 
sources  as  potential  title  V  sources.  In 
order  for  these  programs  to  receive  full 
approval  (and  to  avoid  a  disapproval 
upon  the  expiration  of  the  interim 
approval),  the  California  Legislature 
must  revise  the  Health  and  Safety  Code 
to  eliminate  the  exemption  of 
agricultural  production  sources  from"  the 
requirement  to  obtain  a  permit  and  the 
District  must  revise  its  permit 
exemption  rules  to  eliminate  any 
blanket  exemption  granted  agricultural 
sources. 

III.  Individual  District  Title  V  Interim 
Approval  Issues 

A.  Glenn  County  APCD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 
all  Districts,  the  Glenn  District  must 
make  the  following  changes  to  its  title 
V  rule.  Article  Vlll— Additional 
Procedures  for  Issuing  Permits  to 


Operate  for  Sources  Subject  to  Title  V  of 
the  Federal  Clean  Air  Act  Amendments 
of  1990.  adopted  October  19, 1993,  in 
order  to  receive  full  approval: 

(1)  Revise  Article  VIII  V.C.6  »  to  take 
final  action  on  early  reduction 
applications  within  nine  months  of 
receipt  of  the  complete  application 
rather  than  within  nine  months  of  the 
date  the  application  was  deemed 
complete  as  required  by 
§70.4(b)(n)(iii). 

B.  Lake  County  AQMD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 
all  Districts,  the  Lake  District  must  make 
the  following  changes  to  its  title  V  rule. 
Chapter  XII — Requirements  for  Issuing 
Permits  to  Operate  for  Sources  Subject 
to  Title  V  of  the  Federal  Clean  Air  Act 
Amendments  of  1990.  adopted  October 
19,  1993.  in  order  to  receive  full 
approval: 

(1)  Revise  all  deadlines  for  final 
permit  action  in  Chapter  VII.  Section 
12.520  (except  for  (a)  and  (e))  to  be  no 
later  than  the  appropriate  number  of 
months  after  the  complete  application  is 
received,  rather  than  after  the 
application  is  deemed  complete,  as 
required  bv  §§  70.4(b)(ll)(iii)  and 
70.7(a)(2). 

C.  Shasta  County  AQMD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 
all  Districts,  the  Shasta  District  must 
make  the  following  changes  to  its  title 
V  rule.  Rule  5— Additional  Procedures 
for  Issuing  Permits  to  Operate  for 
Sources  Subject  to  Title  V  of  the  Federal 
Clean  Air  Act  Amendments  of  1990. 
adopted  September  28.  1993,  and  Rule 
3:10 — Excusable  Malfunctions,  last 
amended  on  July  22. 1986,  in  order  to 
receive  full  approval: 

(1)  Revise  all  deadlines  for  final 
permit  action  in  Rule  5  IV.C.  (except  for 
C.l.  and  C.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete,  as  required  bv 

§§  70.4(b){ll)(iii)  and  7b.7(a)(2). 

(2)  Revise  Rule  3:10  to  remove  the 
prohibition  on  the  use  of  reports 
required  by  Rule  3:10  in  enforcement/ 
permitting  actions. 

D.  Tehama  County  APCD 

In  addition  to  the  disapproval  and 
interim  approval  issues  noted  above  for 


'  The  EP,\  has  cited  specific  sections  of  District 
rules  and  regulations  to  illustrate  appropriate  places 
for  making  the  revisions/changes  necessary  for  full 
approval.  The  District  may.  however,  revise  other 
sections  of  their  rules  to  satisfy  the  interim  approval 
issue. 
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all  Districts,  the  Tehama  District  must 
make  the  following  changes  to  its  title 
V  rule.  Rule  7:1— Federal  Operating 
Permit  Program,  adopted  October  26, 
1993.  in  order  to  receive  full  approval: 

(1)  Revise  Rule  7:1  IV.B.4.  to 
incorporate  the  compliance  provisions 
of  §  70.7(e)(2)(v).  Rule  7:1  IV.B.4.  allows 
the  air  pollution  control  officer  (APCO) 
to  approve  a  minor  permit  modification 
whien  the  proposed  permit  revision  is 
sent  to  EPA  for  review.  While  this  is 
allowed  imder  §  70.7(e)(2)(v),  Rule  7:1 
does  not  state,  as  does  §  70.7(e)(2)(v), 
that  until  the  District  takes  final  action 
to  issue  or  deny  the  requested  permit 
modification  or  determines  that  it  is  a 
significant  modification,  the  sovirce 
must  comply  with  the  apphcable 
requirements  governing  the  change  and 
the  proposed  permit  terms  and 
conditions  in  lieu  of  complying  with  the 
existing  permit  terms  and  conditions 
being  modified.  Rule  7:1  should  also  be 
revised  to  state  that  if  the  source  fails  to 
comply  with  the  permit  terms  and 
conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  may  be  enforced  against 
it. 

(2)  Revise  Rule  7:1  IV.B.3.  to  limit  the 
discretion  of  the  APCXD  to  authorize 
sources  to  commence  operation  of 
significant  permit  modifications  prior  to 
final  permit  action  to  when  the  changes 
meet  the  criteria  of  §  70.5(a)(l)(ii).  Rule 
7:1  rV.B.3.  allows  the  APCO  to  authorize 
sources  to  commence  operation  of 
significant  permit  modifications  when 
the  proposed  permit  revision  is  publicly 
noticed  but  prior  to  final  permit  action. 
Part  70  prohibits  sources  &t)m  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  have  undergone 
preconstruction  review  pursuant  to 
section  112(g)  or  a  program  approved 
into  the  SIP  pursuant  to  part  C  or  D  of 
title  I,  and  the  changes  are  not  otherwise 
prohibited  by  the  source's  existing  part 
70  permit.  See  §  70.5{a)(l)(ii).  The 
authority  in  Rule  7:1  IV.B.3.  is 
discretionary  with  the  APCO,  and  EPA 
expects  that  the  APCO  will  exercise  this 
authority  during  the  interim  approval 
period  only  where  the  change  meets  the 
criteria  of  §70.5(a)(l)(ii). 

IV.  Approvals  Under  Section  112  of  the 
Act 

A.  Implementation  of  112(g)  Upon 
Program  Approval 

As  a  condition  of  approval  of  its  part 
70  program,  each  District  is  required  to 
implement  section  112(g]  of  the  Act 
from  the  effective  date  of  its  part  70 
program.  Imposition  of  case-by-case 
detenninations  of  maximum  achievable 


controlnechnology  (MACT)  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  EPA  is  proposing 
to  approve  each  District's 
preconstruction  permitting  program 
under  the  authority  of  title  V  and  part 
70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  District  rule 
implementing  EPA's  section  112(g) 
regulations.  EPA  believes  this  approval 
is  necessary  so  that  each  District  has  a 
mechanism  in  place  to  establish 
federally  enforceable  restrictions  for 
section  112(g)  purposes  from  the  date  of 
part  70  approval.  Although  section 
112(1)  of  the  Act  generally  provides  the 
authority  for  approval  of  State  and  local 
air  toxics  programs,  title  V  and  section 
112(g)  provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g),  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act.  The  specific 
District  rules  that  EPA  is  approving  for 
this  purpose  are  listed  in  Attachment  I 
of  the  TSD  for  each  District.  If  a  District 
does  not  wish  to  implement  section 
112(g)  through  its  preconstruction 
permit  program  and  can  demonstrate 
prior  to  EPA  taking  final  action  on  its 
title  V  program  that  an  alternative 
means  of  implementing  section  112(g) 
exists,  EPA  may,  in  the  final  action 
approving  that  District's  part  70 
program,  approve  the  alternative 
instead. 

This  approval  is  for  an  interim  period 
only,  until  such  time  as  each  District  is 
able  to  adopt  regulations  consistent  with 
any  regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  diu-aUon 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  each  District, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  EPA  is 

S reposing  here  to  limit  the  duration  of 
us  approval  to  12  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  each  District's 
procedures  for  adoption  of  regulations. 

B.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  §  70.4(b),  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 


as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  each  state  and/or  local 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
each  District's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  fi-om  the  Federal 
standards  as  promulgated.  EPA  has 
interpreted  California  law  (AB  27281  to 
mean  that  Districts  receive  automatic 
delegation  of  section  112(d)  standards. 
The  details  of  this  delegation 
mechanism  will  be  set  forth  in  a 
Memorandum  of  Agreement  as  part  of 
the  implementation  agreement  between 
each  District  and  EPA.  EPA  expects  to 
be  completed  this  MOA  prior  to 
approval  of  the  District's  section  112(1} 
program  for  straight  delegations.  This 
program  applies  to  both  existing  and 
future  standards  but  is  limited  to 
sources  covered  by  the  part  70  program. 

V.  Administrative  Requirements 

A.  Request  for  Public  Comments 

EPA  is  requesting  comments  on  all 
aspects  of  this  proposed  disapproval/ 
interim  approval.  Copies  of  the  Districts' 
submittals  and  other  information  relied 
upon  for  the  proposed  disapproval/ 
interim  approval  are  contained  in 
dockets  maintained  at  the  EPA  Region 
IX  Office.  Each  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  disapproval/interim  approval 
and  EPA  detailed  analysis  of  each 
program.  The  princi{>al  purposes  of  the 
docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval/disapproval  process,  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review. 

EPA  will  consider  any  comments 
received  by  (insert  date  30  days  after 
date  of  publication). 

Docket  number  for  this  proposal  is 
CA-MUL'n-94-l-OPS.  The  docket  for 
each  of  the  four  Districts  is  located  in  a 
separate  section  of  this  overall  docket, 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budgev 
has  exempted  this  regulatory  action 
bom  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements. 


but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  9. 1994. 
John  Wise, 

Acting  Regional  Administrator. 
(FR  Doc.  94-29268  Filed  11-28-94;  8:45  am] 
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40  CFR  Part  70 

[CA  77-1-6650;  AD-FRL-5112-6] 

Clean  Air  Act  Proposed  Interim 
Approval  of  the  Operating  Permits 
Program;  Proposed  Approval  of  State 
Implementation  Plan  Revision  for  the 
Issuance  of  Federally  Enforceable 
State  Operating  Permits;  Bay  Area  Air 
Quality  Management  District,  California 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  title  V  operating  permits 
program  submitted  by  the  Bay  Area  Air 
Quality  Management  District  (Bay  Area 
or  District)  for  the  purpose  of  complying 
with  federal  requirements  that  mandate 
that  states  develop,  and  submit  to  EPA. 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources.  There  are  several 
deficiencies  in  Bay  Area's  program,  as 
specified  in  the  Technical  Support 
Document  and  outlined  below,  that 
must  be  corrected  before  the  program 
can  be  fully  approved.  EPA  is  also 
proposing  to  approve  a  revision  to  Bay 
Area's  portion  of  the  California  State 
Implementation  Plan  (SIP)  regarding 
synthetic  minor  regulations  for  the 
issuance  of  Saderally  enforceable  state 
operating  permits  (FESOP).  In  order  to 
extend  the  federal  enforceability  of  state 
operating  permits  to  hazardous  air 
pollutants  (HAP),  EPA  is  also  proposing 
approval  of  Bay  Area's  synthetic  minor 
regulations  pursuant  to  section  112  of 
the  Act.  Today's  action  also  proposes 
approval  of  Bay  Area's  mechanism  for 
receiving  straight  delegation  of  section 
112  standards. 

DATES:  Comments  on  these  proposed 
actions  must  be  received  in  writing  by 
December  29, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  CeUa  Bloomfield,  Mail 
Code  A-5-2,  U.S.  Envirorunental 
Protection  Agency,  Region  IX.  Air  & 


Toxics  Division,  75  Hawthorne  Street. 
San  Francisco,  CA  94105. 

Copies  of  the  District's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bloomfield  (telephone  415/744- 
1249),  Mail  Code  A-5-2.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  Air  &  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  under  title  V  of  the  Clean 
Air  Act  (Act)  as  amended  (1990),  EPA 
has  promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
programs  (see  57  FR  32250  (July  21, 
1992)).  These  rules  are  codified  at  40 
CFR  part  70  (part  70).  Title  V  requires 
states  to  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources. 

The  Act  requires  that  states  develop 
and  submit  title  V  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  piu^uant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

On  June  28.  1989  (54  FR  27274).  EPA 
published  criteria  for  approving  and 
incorporating  into  the  Sff  regulatory 
programs  for  the  issuance  of  federally 
enforceable  state  operating  permits. 
Permits  issued  pursuant  to  an  operating 
permit  program  meeting  these  criteria 
and  approved  into  the  SIP  are 
considered  federally  enforceable.  EPA 
has  encouraged  states  to  consider 
developing  such  programs  in 
conjunction  with  title  V  operating 


permit  programs  for  the  purpose  of 
creating  federally  enforceable  limits  on 
a  source's  potential  to  emit.  This 
mechanism  would  enable  sources  to 
reduce  their  potential  to  emit  to  below 
the  title  V  applicability  thresholds  and 
avoid  being  subject  to  title  V.  (See  the 
guidance  document  entitled, 
"Limitation  of  Potential  to  Emit  with 
Respect  to  Title  V  Applicability 
Thresholds."  dated  September  18. 1992. 
from  John  Calcagni.  Director  of  EPA's 
Air  Quality  Management  Division.)  On 
November  3, 1993,  EPA  annoimced  in  a 
guidance  document  entitled, 
"Approaches  to  Creating  Federally 
Enforceable  Emissions  Limits."  signed 
by  John  S.  Seitz.  Director  of  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  that  this 
mechanism  could  be  extended  to  create 
federally  enforceable  limits  for 
emissions  of  hazardous  air  pollutants 
(HAP)  if  the  program  were  approved 
pursuant  to  section  112(1)  of  the  Act. 

II.  Proposed  Action  and  Implications 

This  document  focuses  on  specific 
elements  of  Bay  Area's  title  V  operating 
permits  program  submittal  that  must  be 
corrected  to  meet  the  minimum 
requirements  of  40  CFR  part  70.  The  full 
program  submittal,  the  Technical 
Support  Document  containing  a  detailed 
analysis  of  the  full  program,  and  other 
relevant  materials  are  available  as  part 
of  the  public  docket. 

A.  Analysis  of  State  Submission 

1.  Title  V  Support  Materials 

Bay  Area's  title  V  program  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  on  November 
16,  1993  and  found  to  be  complete  on 
January  13.  1994.  The  Governor's  letter 
requesting  source  category-limited 
interim  approval,  Cafifomia  enabling 
legislation,  and  Attorney  General's  legal 
opinion  were  submitted  by  CARB  for  all 
districts  in  California  and  therefore  were 
not  included  separately  in  Bay  Area's 
submittal.  The  Bay  Area  submission 
does  contain  a  complete  program 
description,  a  legal  opinion  from  the 
Bay  Area  District  Counsel,  District 
implementing  and  supporting 
regulations.,  and  all  other  program 
documentation  required  by  §  70.4.  An 
implementation  agreement  is  currently 
being  developed  between  Bay  Area  and 
EPA. 

2.  Title  V  Op)erating  Permit  Regulations 
and  Program  Implementation 

The  Bay  Area's  title  V  regulations 
were  adopted  on  November  3.  1993  and 
revised  on  October  19.  1994.  They 
include  Regulation  2.  Rule  6  (Regulation 
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2-6);  Regulation  3,  Schedule  P;  the 
Manual  of  Procedures.  Volume  II,  Part  3 
(MOP);  and  any  rules  incorporated  by 
reference  in  those  documents.  These 
regulations  "substantially  meet"  the 
requirements  of  40  CFR  part  70.  §§  70.2 
and  70.3  for  appHcability;  §§  70.4.  70.5, 
and  70.6  for  permit  content,  including 
operational  flexibility;  §  70.7  for  public 
participation  and  minor  permit 
modifications;  §  70.5  for  complete 
application  forms;  and  §  70.11  for 
enforcement  authority.  Although  the 
regulation^  substantially  meet  part  70 
requirements,  there  are  several  program 
deficiencies  that  are  outlined  below  as 
interim  approval  issues  and  detailed 
further  in  the  Technical  Support 
Document. 

a.  Enforceability  of  the  Manual  of 
Procedures — Bay  Area  relies  on 
language  in  the  MOP  to  satisfy  many  of 
the  detailed  requirements  of  part  70. 
This  approach  is  acceptable  because  the 
MOP  is  fully  enforceable  and  a  legally 
binding  document.  In  other  words,  the 
District  does  not  have  discretion  not  to 
follow  the  MOP.  The  legal  status  of  the 
MOP  is  described  in  a  legal  opinion 
from  the  Bay  Area  District  Counsel 
dated  July  5. 1994  stating  that  the 
MOP's  "  'enforceability' [is)  at  a  par 
with  that  of  the  District's  Rules  and 
Regulations."  Specifically,  the  MOP 
goes  through  the  same  pubhc  notice, 
adoption,  and  revision  procedures  as 
District  regulations.  In  addition. 
Regulation  2-6  references  the 
requirements  in  the  MOP  under  permit 
application  (2-6—405.10)  and  permit 
content  (2-6-409.16),  thus  reinforcing 
the  regulatory  status  of  the  MOP.  Hence, 
any  non-compliance  with  the 
requirements  of  the  MOP  will  be 
enforceable  in  a  State  court  of  law. 

b.  Applicability  and  Duty  to  Apply — 
While  the  "major  facility"  definition  in 
Bay  Area's  title  V  program  fully  meets 
the  applicability  requirements  of  part 
70,  the  District  has  allowed  sources  with 
actual  emissions  below  certain 
thresholds  to  defer  the  obligation  to 
apply  for  title  V  permits  until  three 
years  after  program  approval  (2-6—403 
and  2-6-404).  Ordinarily,  part  70 
requires  sources  to  apply  within  one 
year  of  program  approval.  This  deferral 
is  effectively  a  request  for  source 
category-limited  interim  approval  for 
sources  with  actual  emissions  below  the 
given  thresholds.  Two  years  after  initial 
approval.  Bay  Area  will  require  deferred 
sources  to  submit  applications  within 
one  year. 

EPA's  policy  on  source  category- 
limited  interim  approval  is  set  forth  in 
a  document  entitled,  "Interim  Title  V 
Program  Approvals,"  signed  on  August 
2, 1993  by  John  Seitz.  In  order  to  meet 


the  interim  approval  criteria  described 
in  that  memorandum.  Bay  Area 
demonstrated  that  it  would  permit, 
during  the  interim  period,  60%  of  the 
District's  title  V  sources  and  80%  of  the 
pollutants  emitted  by  title  V  sources. 
This  requirement  is  addressed  in 
Section  II.A.  (p.  1).  Section  II.C.  (p.  21), 
and  Section  IV  (pp.  1-5)  of  Bay  i^a's 
title  V  program  submittal.  Furthermore, 
in  a  letter  dated  September  20, 1993 
from  Ellen  Under,  Senior  Advanced 
Projects  Adviser,  Bay  Area  stated  its 
reasons  for  limiting  the  universe  of 
sources  covered  by  the  initial  program. 
The  District  estimated  that  there  are 
about  5,000  sources  of  emissions  within 
the  District's  title  V  facilities  and  that 
the  workload  to  permit  all  of  those 
sources  in  the  initial  three-year  period 
would  be  "excessively  burdensome." 
The  EPA  believes  that  Bay  Area  has 
demonstrated  compelling  reasons  for  a 
source  category-limited  interim 
approval.  The  Seitz  memo  also  requires 
that  source  category-limited  interim 
approval  be  granted  only  if  all  sources 
will  be  permitted  within  five  years  of 
the  date  required  for  EPA  final  action. 
Because  the  Bay  Area  program 
guarantees  that  all  title  V  sources  will  be 
permitted  within  five  years  following 
program  approval,  and  because  Bay 
Area  has  satisfied  the  criteria  set  forth 
in  the  August  2, 1993  memorandum, 
EPA  finds  the  District's  program  to  be 
eligible  for  source  category-limited 
interim  approval. 

c.  Insignificant  Activities — Section 
70.4(b)(2)  requires  states  to  include  in 
their  part  70  programs  any  criteria  used 
to  determine  insignificant  activities  or 
emission  levels  for  the  purpose  of 
determining  complete  applications. 
Section  70.5(c)  states  that  an  application 
for  a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amounts.  Section  70.5(c) 
also  states  that  EPA  may  approve,  as 
part  of  a  state  program,  a  list  of 
insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70,  a 
state  must  request  and  EPA  must 
approve  as  part  of  that  state's  program 
any  activity  or  emission  level  that  the 
state  wishes  to  consider  insignificant. 
Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  the  part  70 
program  under  review. 

Bay  Area  provided  its  current  District 
permit  exemption  list  as  its  list  of 
insignificant  activities.  The  only 


significance  criterion  provided  was  a 
150  lb/day  emissions  threshold.  This 
emissions  level  exceeds  some 
applicability  thresholds,  is  a  significant 
portion  of  others,  would  almost 
certainly  exclude  units- with  applicable 
requirements,  and  is  not  acceptable  for 
full  program  approval.  Furthermore, 
because  Bay  Area  did  not  provide  a 
demonstration  that  these  activities  are 
not  likely  to  be  subject  to  an  applicable 
requirement,  EPA  cannot  propose  full 
approval  of  the  list  as  the  basis  for 
determining  insignificant  activities. 

For  other  state  and  district  programs, 
EPA  has  proposed  to  accept,  as 
sufficient  for  full  approval,  emission 
levels  for  insignificant  activities  of  2 
tons  per  year  for  criteria  pollutants  and 
the  lesser  of  1000  pounds  per  year, 
section  112(g)  de  minimis  levels,  or 
other  title  I  significant  modification 
levels  for  hazardous  air  pollutants 
(HAP)  and  other  toxics  (40  CFR 
52.21(b)(23)(i)).  EPA  believes  that  these 
levels  are  sufficiently  below  the 
applicability  thresholds  of  many 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  title 
V  application.  EPA  is  requesting 
comment  on  the  appropriateness  of 
these  emission  levels  for  determining 
insignificant  activities  in  the  Bay  Area. 
This  request  for  comment  is  not 
intended  to  restrict  the  ability  of  other 
states  and  districts  to  propose,  and  EPA 
to  approve,  different  emission  levels  if 
the  state  or  district  demonstrates  that 
such  alternative  emission  levels  are 
insignificant  compared  to  the  level  of 
emissions  from  and  lypes  of  units  that 
are  permitted  or  subject  to  applicable 
reouirements. 

a.  Variances — Bay  Area  has  authority 
under  State  and  local  law  to  issue  a 
variance  from  State  and  local 
requirements.  Sections  42350  et  sec.  of 
the  California  Health  and  Safety  Code 
and  District  Regulation  1.  sections  431- 
433  allow  the  District  to  grant  relief 
from  enforcement  action  for  piermit 
violations.  The  EPA  regards  these 
provisions  as  wholly  external  to  the 
program  submitted  for  approval  under  ■ 
part  70,  and  consequently,  is  proposing 
to  take  no  action  on  these  provisions  of 
State  and  local  law. 

The  EPA  has  no  authority  to  approve 
provisions  of  state  or  local  law,  such  as 
the  variance  provisions  referred  to,  that 
are  inconsistent  with  the  Act.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
*  enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised 


(consist^U  witii  part  70  permitting 
procedures)  to  iuoorporate  those  tenns 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  modification 
procedures,  the  schedule  of  compliance 
set  forth  in  a  variance.  Howe^'cr.  EPA 
reserv(?s  the  right  to  pursue  enforcement 
of  applicafak  requirements 
notvt^thstanding  the  existence  of  a 
compliance  schedule  In  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(a)(iii)(C),  which  states  that  a 
schedule  of  ct>mpliance  "shall  be 
supplementel  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

e.  Definition  of  Title  I  Modification — 
Bay  Area  defines  "significant  permit 
modification"  in  such  a  way  as  to  only 
include  maior  modifications  subject  to 
parts  C  and  D  of  title  I  of  the  Act.  Part 
70  requires  all  modifications  under  title 
I  of  the  Act  to  be  processed  as 
significant  permit  modifications 
(§  70.7(e)(2)(i)(A)t5J).  The  effect  is  that 
Bay  Area's  implied  definition  of  "title  I 
modification"  does  not  include  changes 
reviewed  under  a  minior  source 
precon  struct  ion  review  program 
("minor  NSR  changes").  The  EPA  is 
currently  in  the  process  of  determining 
the  proper  definition  of  "title  1 
modification."  As  further  explained 
below,  EPA  has  solicited  public 
comment  on  whether  the  phrase 
"modification  under  any  provision  of 
title  I  of  the  Act"  in  40  CFR 
7Q.7(e)(2)(i){A)(5)  should  be  interpreted 
to  mean  literally  any  change  at  a  source 
that  would  tri^er  permitting  authority 
review  under  regulations  approved  or 
promulgated  under  title  I  of  the  Act. 
This  would  include  state 
precon  si  rjttion  review  programs 
approved  by  EPA  as  part  of  the  State 
implementation  Plan  under  section 
1 10(a)(2)(q  of  the  Clean  Air  Act. 

On  August  29.  1994.  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to.  among  other 
things,  alioru'  state  programs  with  a  more 
narrow  definition  of  "title  I 
modificatioa"  to  receive  interim 
approval  (59  FR  44572).  The  Ageucy 
explained  its  view  that  the  better 
reading  of  "title  J  modification" 
includes  minor  NSR,  and  solicited 
public  oomaiL'ut  on  the  proper 
interpretation  of  that  term  (59  FR 
44573).  Tbe  Agency  stated  that  if.  after 
considering  tbe  public  comments,  it 
continued  to  believe  that  the  phrase 
"title  I  uiodification"  should  be 
interpreted  as  including  minor  NSR 
(iuMiges,  it  wuuld  revise  the  interiiu 
approval  criteria  as  needed  toaiknw 


states  with  a  narrower  definition  to  be 
eligible  for  interim  approval. 

The  EPA  hopes  to  finalize  its 
rulemaking  revising  the  interim 
approval  criteria  under  40  CFR  70.4(d) 
expeditiously.'  If  EPA  establishes  in  its 
ruleraakin^hat  the  definition  of  "title 
I  modification"  can  be  interpreted  to 
exclude  changes  reviewed  under  minor 
NSR  programs.  Bay  Area's  definition  of 
"significant  permit  modification"  uxiuld 
be  fully  consistent  with  part  70. 
Conversely,  if  EPA  establishes  through 
the  rulemaking  that  the  definition  of 
"title  !  modification"  must  include 
changes  reviewed  under  minor  NSR, 
Bay  Area's  definition  of  "significant 
permit  modification"  will  become  a 
basis  for  interim  apprm'al.  If  the 
definition  becomes  a  basis  for  interim 
approval  as  a  result  of  EPA's 
rulemaking.  Bay  Area  would  be  required 
to  revise  its  definition  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  todaj'^s  proposed 
approval  does  not  identify  Bay  Areas 
definition  of  "significant  permit 
modification"  as  necessary  grounds  for 
either  interim  approval  or  disapproval. 
Again,  although  EPA  has  reasons  for 
believing  that  the  better  interpretation  of 
"title  I  modification"  is  the  broader  one. 
EPA  does  not  befieve  that  it  is 
appropriate  to  determine  whether  this  is 
a  program  deficiency  until  EPA 
completes  its  rulemaking  on  this  issue. 

3.  Title  V  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  co\er  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  foe  adequacy 
or  a  demonstration  that  aggregate  iees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  of  emissions  per  year 
(adjusted  from  1989  by  the  Consumer 
Price  Index  (CPI)).  "Hie  $25  per  ton 
amount  is  presumed,  for  program 
approval,  to  be  sufficient  to  cover  all 
reasonable  program  costs  and  Is  thus 
referred  to  as  the  "presumptive 
minimum"  I§70.9(b)l2)Ii)). 

Bay  Area  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  Bay  .\rea's  existing  fee 
schedule  (including  Schedule  P) 
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requires  title  V  Eaciiittes  to  pay  an 
amount  equivalent  to  $77  per  (on  in 
annual  operating  fiees.  This  amount 
exceeds  the  $25  per  ton  presumptive 
minimum  (CPI  adjusted).  The  $77  per 
ton  amount  is  based  on  a  calculation  of 
1992  fee  revenues  per  ton  of  emissions 
plus  a  supplemental  title  V  fee  that 
covers  the  additional  costs  posed  by 
title  V.  Bay  Area  will  maintain  an 
accounting  system  and  is  prepared  to 
increase  fees,  as  needed,  to  reflecl  actual 
program  implementation  costs. 

4.  Pro>'isions  Implementing  the 
Requirements  of  Other  Titles  of  llie  Ad 

a.  Section  112 — Bay  Area  has 
demonstrated  in  its  title  V  program 
submittal  adequate  legal  authoritv  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in  the 
State  of  California  enabling  legislation 
and  in  regulatory  provisions  defining 
"applicable  requirements"  and 
"federally  enforceable"  and  mandating 
that  all  federal  air  quality  requirements 
must  be  incorporated  into  permits.  EPA 
has  determined  that  this  legal  authority 
is  sufficient  to  allow  Bay  Arei  to  issue 
permits  that  assure  compliance  with  ail 
section  112  requirements.  For  further 
discussion,  please  refer  to  the  Technical 
Support  Document  accompan\ing  this 
action  and  the  April  13. 1993  guidance 
memorandum  entitled,  "Title  V  Program 
Approval  Criteria  for  Section  112 
Activities,"  signed  by  John  Seitz. 

b.  Title  IV— Bay  Area's  Air  Pollution 
Control  Officx«r(APCO)  provided  a  letter 
dated  March  22. 1994  committing  to 
incorporate  by  reference  by  January  1 . 
1995  the  pertinent  provisions  of  part  72. 
EPA  interprets  "pertinent  provisions"  to 
include  all  provisions  necessary  for  the 
pcnnitting  of  affected  sources.  The  letter 
further  indicates  that  the  incorporation 
by  reference  will  automatically 
incorporate  federal  revisions  to  part  72. 

B.  Pmposa]  for  and  ImpUrations  of 
Interim  Approvai 

1.  Title  V  Opexating  Permits  Program 

a.  Proposed  interim  Approval — The 
EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  suhniitted  by  CA^RB  on  behalf 
of  Bay  Area  on  November  16, 1993. 
Following  interim  approval,  Bav  Area 
must  make  tiie  following  changes  to 
receive  full  approval. 

(1)  Revise  2-ft-21 1,  2-6-217.  and  2- 
6-220  deiinitioi^s  of  "Independent 
Power-Production  Faciiity."  "Phase  11 
Acid  Rain  Facility."  and  "Qualifving 
Facility  ■'  to  meet  the  definitions  and 
appbcability  requirements  of  title  IV 
and  part  72  or  iiur.orporate  by  re&;iei)ue 
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the  deHnitions  from  part  72.  (Definition 
of  "affected  source",  §  70.2) 

(2)  Revise  Regulation  2,  Rule  6  to  state 
that  activities  subject  to  an  applicable 
requirement  cannot  be  classified  as 
insignificant  acti\'ities.  Provide  a 
demonstration  that  activities  that  are 
exempt  from  part  70  permitting  are  truly 
insignificant  and  are  not  likely  to  be 
subject  to  an  applicable  requirement. 
Alternatively,  the  District  may  restrict 
the  exemptions  to  activities  that  are  not 
likely  to  be  subject  to  an  applicable 
requirement  and  emit  less  than  District- 
established  emission  levels.  The  District 
should  establish  separate  emission 
levels  for  HAP  and  for  other  regulated 
pollutants  and  demonstrate  that  these 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
and  type  of  units  that  are  required  to  be 
permitted  or  subject  to  applicable 
reouirements.  {§§  70.5(c)  and  70.4(b)(2)) 

(3)  Bay  Area's  program  must  be 
revised  to  include  a  term  consistent 
with  the  part  70  definition  of 
"applicable  requirement,"  and  that  term 
must  be  used  consistently  in  Rules  2-6- 
409. 1,  2-6-409.2  and  throughout  the 
regulation.  As  currently  written.  Bay 
Area's  regulation  requires  that  "all 
federal ...  air  quaUty  requirements"  be 
incorporated  into  permits  (2-6-409.1); 
yet,  the  term  is  never  defined.  Bay 
Area's  program  does  define  "applicable 
requirement"  (2-6-202),  but  the  term 
deviates  from  the  federal  definition  and 
includes  non-federally  enforceable 
District  and  State  requirements.  Bay 
area's  definition  of  "federally 
enforceable"  (2-6-207)  appears  to 
address  the  federal  definition  of 
"applicable  requirement";  however,  it 
does  not  include  the  entire  list  of 
applicable  requirements,  and  it  is  not 
clearly  used  in  the  permit  content 
section  of  Regulation  2-6. 

(4)  Revise  2-6-409.1  to  include 
permit  terms  and  conditions  that  assure 
compliance  with  all  applicable 
requirements  (§70.7(a)(l)(iv)).  As 
Regulation  2-6  is  currently  written,  the 
District's  title  V  permits  must  contain 
all  applicable  requirements  and 
requirements  for  testing,  monitoring, 
reporting,  and  recordkeeping  sufficient 
to  assure  compliance  with  the  terms  and 
conditions  of  the  permit  (2-6-409.1  and 
2-6-109.2).  However,  Rule  2-6-409 
must  also  require  that  permits  contain 
emission  limitations  and  standards 

(§  70.6(a)(1))  and  compliance 
certification  requirements  (§  70.6(c)(1)) 
that  assure  compliance  with  all 
applicable  requirements. 

(5)  Certifications  by  the  responsible 
official  must  include  the  following  two 
elements:  (1)  based  on  truth,  accuracy, 
and  completeness;  and  (2)  based  on 


information  and  belief  formed  after 
reasonable  inquirj'.  Revise  2-6-405.9, 
2-6-502,  MOP  (4.5  and  4.7),  and  any 
other  certification  provisions  to  ensure 
that  both  elements  are  explicitly 
required.  (§  70.5(d)) 

(6)  Define,  and  provide  notice  to, 
affected  states.  Regulation  2-6 
provisions  that  must  include  affected 
state  notification  are  clearly  marked  on 
the  Technical  Support  Document  along 
with  part  70  citations.  Although 
emissions  from  the  Bay  Area  are  not 
currently  affecting  any  neighboring 
states,  Native  American  tribes  may  in 
the  future  apply  for  treatment  as 
affected  states,  and  therefore  would  be 
entitled  to  affected  state  notification. 

(7)  Eliminate  the  phrase  "but  not 
limited  to"  from  the  definition  of 
"administrative  permit  amendment"  (2- 
6-201).  Only  changes  identified  in  the 
rule  and  approved  as  part  of  Bay  Area's 
program  may  be  processed  as 
administrative  amendments. 
(§70.7(d)(l)(vi)) 

(8)  Revise  2-6-404.3  to  limit  the 
universe  of  significant  permit 
modification  applications  due  12 
months  after  commencing  operations  to 
only  those  applications  for  revisions 
pursuant  to  section  112(g)  and  title  I, 
parts  C  and  D  of  the  Act  that  are  not 
prohibited  by  an  existing  part  70  permit. 
Except  in  the  above  circumstances,  a 
source  is  not  allowed  to  operate  the 
proposed  change  until  the  permitting 
authority  has  revised  the  source's  part 
70  permit.  (§70.5(a)(l)(ii)) 

(9)  In  minor  permit  modification 
procedures,  eliminate  the  extended 
review  period  (2-6-414.2)  that  is 
inconsistent  with  2-6—410.2  and 

§  70.7(e)(2)(iv).  This  extension 
inappropriately  lengthens  the  time  that 
the  source  can  operate  under  new 
conditions  without  a  formal  permit 
revision. 

(10)  Revise  2-6-412.1  to  include 
notice  "by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public,"  (§  70.7(h)(1)). 

(11)  Eliminate  or  revise  section  4.1  of 
the  MOP  which  allows  the  permit  to 
contain  alternative  emission  limits 
approved  pursuant  to  a  District  rule. 
Alternative  emission  limits  may  only  be 
incorporated  into  the  permit  if  they  are 
issued  pursuant  to  the  applicable  SIP  or 
FIP(§70.6(a)(l)(iii)). 

(12)  Add  emissions  trading  provisions 
consistent  with  §  70.6(a)(10),  which 
require  that  trading  must  be  allowed 
where  an  applicable  requirement 
provides  for  trading  increases  and 
decreases  without  a  case-by-case 
approval. 

(13)  Add  a  requirement  to  regulation 
2-6  that  any  document  submitted  in 


conjunction  with  a  permit  must  be 
certified  by  a  responsible  official 
(§70.6(c)(i)). 

(14)  Revise  2-6-224  and  2-6-409.10 
to  specify  that  all  progress  reports  must 
include:  (1)  dates  when  activities, 
milestones,  or  compliance  required  in 
the  schedule  of  compliance  were 
achieved;  and  (2)  an  explanation  of  why 
any  dates  in  the  schedule  of  compliance 
were  not  or  will  not  be  met  and  any 
preventive  or  corrective  measures 
adopted  (§  70.6(c)(4)(i)  and  (ii)). 

(15)  Revise  section  4.5  of  the  MOP, 
and  add  a  provision  to  2-6-409  that 
requires  compliance  certifications  to  be 
submitted  more  frequently  than 
annually  if  specified  in  an  underlying 
applicable  requirement  (§  70.6(c)(4)). 

1 16)  Bay  Area  has  indicated  in  its 
program  description  that  it  intends  to 
process  new  units  that  do  not  affect  any 
federally  enforceable  permit  condition 
"off-permit"  (Section  II,  p. 21  and  Staff 
Report,  pp.  3-4).  However,  Regulation 
2-6  does  not  include  any  of  the  off- 
permit  provisions  required  by 
§  §  70.4(b)(14)  and  (15).  The  part  70  off- 
permit  provisions  provide  several 
safeguards  such  as  notice  to  EPA  and 
recordkeeping  requirements  that  must 
be  incorporated  into  Bay  Area's 
program.  In  order  to  receive  full 
approval  in  this  regard.  Bay  Area  may 
submit  a  letter  revising  its  program 
description  to  indicate  that  it  will  not 
process  new  units  "off-permit"  or  revise 
its  rule  to  include  the  part  70  off-permit 
provisions. 

(17)  Revise  2-6-222  defining 
"regulated  air  pollutant"  to  be 
consistent  with  the  federal  definition 
(§  70.2)  and  include  pollutants  subject 
to  any  requiremenf  established  under 
section  112  of  the  Act,  including 
sections  112(g),  (j),  and  (r). 

b.  Legislative  Source  Category- 
Limited  Interim  Approval  Issue — In 
addition  to  the  District-specific  issues 
arising  from  Bay  Area's  program 
submittal  and  locally  adopted 
regulations.  California  State  law 
currently  exempts  agricultural 
production  sources  form  permit 
requirements.  Because  of  this 
exemption,  California  programs  are  only 
eligible  for  source  category-limited 
interim  approval.  In  Bay  Area's  case, 
EPA  is  proposing  source  category- 
limited  interim  approval  on  two  bases: 
the  agricultural  exemption  and  the 
deferral  of  sources  emitting  low  actual 
emissions.  (See  II.A.2.b.  in  this  notice.) 
In  order  for  this  program  to  receive  full 
approval  (and  avoid  a  disapproval  upon 
the  expiration  of  this  interim  approval), 
the  California  Legislature  must  revise 
the  Health  and  Safety  Code  to  eliminate 
the  exemption  of  agricultural 


production  souicre  from  the 
requirwnenl  to  obtain  a  permit. 

c.  Implications  of  interim  Approval — 
Tbe  abov9  described  program  and 
legislative  defidtmcics  must  be 
cxjrrected  before  Bay  Area  can  receive 
full  program  approval.  For  additional 
information,  pk^ase  refer  to  the 
Technical  Support  Document,  which 
coQtains  a  detailed  analysis  of  Bay 
Area's  operating  permits  program,  and 
California's  enabling  legislation. 

Interim  approval,  which  may  not  be 
renewed,  would  extend  for  a  period  of 
2  years.  Dtiring  the  interim  approval 
|)erio<l.  the  District  would  be  protected 
from  ranctioos,  and  EPA  would  not  be 
obligated  to  promulgate  a  fedexai 
permits  psogfam  in  the  Bay  Area. 
Permits  isstied  under  a  program  with 
interim  a(^roval  would  have  full 
standi!^  with  respect  to  part  70.  au«i  the 
1-year  time  period  for  submittal  of 
permit  appbcations  by  subject  sounces 
would  begin  upon  EPA's  fioal 
rulemaking  granting  interim  approval, 
as  would  the  3-year  time  period  for 
processing  initial  pennit  applications. 

Following  final  interim  approval,  if 
Bay  Area  should  fail  to  submit  a 
complete  corrective  program  for  full 
approval  by  tbe  date  6  months  before 
expiration  of  tbe  interim  approval.  EPA 
would  start  an  18-month  clock  for 
mandatory  sanctions.  Then,  if  Bay  Ar«a 
.should  fail  to  submit  a  corrective 
program  that  EP.A  found  complete 
before  the  expiration  of  that  18-month 
period,  EPA  would  be  required  to  apply 
one  of  the  sanctions  in  section  1 7g(b)  of 
the  Act,  which  would  remain  in  effect 
until  EPA  determined  that  the  District 
corrected  the  deficiency  by  submitting  a 
(X)mplete  corrective  program.  If,  six 
months  after  application  of  the  first 
sanction,  the  Bay  Area  still  had  not 
submitted  a  corrective  program  that  EPA 
found  complete,  a  second  sanction 
would  l)e  required. 

If,  following  final  interim  approval, 
EPA  were  to  disapprove  Bay  Areas 
complete  corrective  program.  EPA 
would  iHi  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval  unless  prior  to  that  date  the 
District  submitted  a  revised  prt^ram 
and  EPA  determined  that  it  corrected 
the  deSciencics  that  prompted  the 
disapproval.  Again,  if,  six  months  after 
EPA  applied  the  first  sanction.  Bay  Area 
had  not  sutmiitted  a  revised  program 
thai  EPA  determined  corrected  the 
deficiencies,  a  second  sartction  would 
be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  wairanted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  state  or  dititritn  has  not 
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submitted  a  timely  and  complete 
corroctjve  program  or  EPA  has 
disapproved  a  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  a  state  or 
district  program  by  the  expiration  of  an 
interim  approval  and  that  expiration 
occurs  after  November  1 5, 1995,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
that  state  or  district  upon  interim 
approval  expiration. 

2.  District  Preconstruction  Pennit 
Program  Implementing  Section  112(g) 

As  a  condition  of  approval  of  the  part 
70  program.  Bay  Area  is  requi.red  to 
implement  section  112(g)  of  the  Act 
from  the  effective  date  of  the  part  70 
program.  Imposition  of  case-by-case 
determinations  of  M.^CT  or  oflsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  est^lishing 
federally  enfoiceable  restrictions  on  a 
source-specific  basis:  The  EPA  is 
proposing  to  approve  Bay  Area's 
preconstruction  permitting  program 
found  in  Regulation  2.  Rule  2  under  the 
authority  entitle  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
1121g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  District  rule  implementing  EPA's 
section  112(g)  regulations.  EPA  beheves 
this  approval  is  neressar>'  so  that  Bay 
Area  has  a  mechanism  in  place  to 
establish  federally  enforceable 
restrictions  for  sectioo  112(g]  purposes 
from  the  date  of  part  70  approvaL 
Although  section  112ri)generailv 
provides  the  authority  for  approval  of 
state  air  toxics  programs,  title  V  and 
section  112(g)  provide  authority  for  this 
limited  approval  because  of  the  direct 
linkage  between  implementation  of 
.section  112(gJ  and  title  V.  The  scope  of 
this  approval  is  narrowly  bmited  lo 
section  112(g),  and  does  not  confer  or 
imply  approval  for  purposes  of  any 
other  provisions  under  the  Act  if  Bay 
Area  does  not  wish  to  implement 
section  112(g}  through  its 
preconstruction  pennit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  n2(g)  exists,  the 
EPA  may,  in  its  final  action,  approve  the 
alternative  instead. 

This  approval  of  Bay  Area's 
preconstruction  permit  program  as  a  ' 
section  112(gJ  mechanism  is  for  an 
inforim  period  only,  until  the  Distria  is 
able  to  adopt  regulations  consistent  with 
regulations  promulgated  by  EPA  to 
implejnent  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  H*A's  final  promulgation  of 
section  1 12(g}  regulations  so  that  Bay 
Area,  acting  expeditiously,  will  be  abie 


to  adopt  regulations  consistent  with  the 
section  1  IZtgl  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  12  months  following 
promulgation  by  EPA  of  sertion  il21g) 
regulations.  Comnwnt  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  Bay  Area's 
procedures  for  adoption  of  r^ulations. 

3.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  part  70  program 
approval  specified  in  40  CFR  70.4(b). 
encompass  SJection  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  thev  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  the  District's  program 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore,  the  EP.A  is  also  proposing 
to  grant  approval  under  section  112(U(5) 
and  40  CFR  63.91  of  Bay  Area's  program 
for  receiving  delegation  of  section  1 12 
standards  that  are  unchanged  from  the 
federal  standards  as  promulgated. 
California  Health  and  Safely  Code 
section  39658  provides  for  automatic 
adoption  by  CARB  of  section  112 
standards  upon  promulgation  by  EPA. 
Section  39666  of  the  Health  and  Safety 
Code  requires  that  districts  then 
implement  and  enforce  these  standards. 
Thus,  when  section  112  standards  are 
automatically  adopted  pursuant  to 
section  39558,  Bay  Area  will  have  the 
authority  necessary  to  accept  delegation 
of  these  standards  without  further 
regulatory  action  by  the  District.  The 
details  of  this  mechanism  and  the 
means  for  finalizing  delegation  of 
standards  wilt  be  set  forth  in  a 
Memorandum  of  Agreement  between 
Bay  Area  and  EPA,  expected  to  be 
completed  prior  to  approval  of  Bay 
Area's  section  112(1)  program  for 
straight  delegations.  This  prc^ram 
apphes  to  both  existing  and  future 
standards  but  is  limited  to  sources 
covered  by  the  part  70  program. 

4.  State  Operating  Permit  Program  for 
Synthetic  Minors 

On  February  23. 1994.  CARB 
submitted  for  approval  into  the  Bay 
Area's  portion  of  the  Cahfomia  State 
Implementation  Plan  (SIP)  a  local 
operating  permit  program  designed  to 
create  federally  enforceable  limits  on  a 
source's  potential  to  emit.  The  $ul»nitlal 
was  supplemented  on  April  29, 1994. 
This  District  program  is  referred  to  as  a 
synthetic  minor  operating  pennit 
program,  and  it  consists  of  regulations 
that  will  be  integrated  vrith  the  thstrict's 
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existing,  non-federally  enforceable, 
operating  permit  program.  Such 
programs  are  also  referred  to  as  federally 
enforceable  state  operating  permit 
programs  or  FESOP.  This  synthetic 
minor  or  FESOP  mechanism  will  allow 
sources  to  reduce  their  potential  to  emit 
to  below  the  title  V  applicability 
thresholds  and  avoid  being  subject  to 
title  V. 

Bay  Area's  synthetic  minor 
regulations  were  adopted  on  November 
3, 1993  and  codified  in  District 
Regulation  2,  Rule  6.  EPA  found  the 
initial  SIP  submittal  complete  on  March 
22.  1994.  Because  the  April  29.  1994 
submittal  was  a  supplement  to  the 
February  28. 1994  submittal,  a  separate 
completeness  determination  was  not 
necessary. 

The  five  criteria  for  approving  a  state 
operating  permit  program  into  a  SIP 
were  set  forth  in  the  June  28.  1989 
Federal  Register  document  (54  FR 
27282).  Permits  issued  under  an 
approved  program  are  federally 
enforceable  and  may  be  used  to  limit  the 
potential  to  emit  of  sources  of  criteria 
pollutants.  Bay  Area's  synthetic  minor 
provisions  of  Regulation  2,  Rule  6  meet 
the  June  28. 1989  criteria  by  ensuring 
that  the  limits  will  be  f>ermanent, 
quantifiable,  and  practically  enforceable 
and  by  providing  adequate  notice  and 
comment  to  EPA  and  the  public.  Please 
refer  to  the  Technical  Support 
Document  for  a  thorough  analysis  of  the 
June  28. 1989  criteria  as  applied  to  the 
Bay  Area's  synthetic  minor  program. 

EPA  is  proposing  to  approve  pursuant 
to  part  52  and  the  approval  criteria 
specified  in  the  June  28. 1989  Federal 
Register  document  the  following 
regulations  that  were  submitted  either  to 
create  the  synthetic  minor  operating 
permit  program  or  to  make  the  SIP 
consistent  with  Bay  Area's  title  V 
implementing  regulation.  Regulation  2- 
6;  Regulation  2.  Rule  6.  Sections  206. 
207. 210.  212.  213.  214,  218.  222,  230. 
231, 301. 310. 311.  401,  402.  403,  404. 
420,  421,  422.  423,  602:  and  Regulation 
2,  Rule  1,  Sections  102,  129,  204,  213, 
214,  215,  216,  217,  218,  219,  302,  408, 
411.2 

On  April  29,  1994,  CARB  requested 
approval  of  Bay  Area's  synthetic  minor 
program,  consisting  of  the  rules 
specified  above,  under  section  112(1)  of 
the  Act  for  the  purpose  of  creating 
federally  enforceable  limitations  on  the 


-Bay  Area  and  CARB  also  included  the  following 
rules  as  part  of  the  Februar>'  28  and  April  29. 1994 
submittals:  Regulation  1.  Section  110  and 
Regulation  2.  Rule  2.  Sections  215,  218.  220.  236. 
237.  238.  and  239.  Because  these  provisions  are 
outside  the  scope  of  the  synthetic  minor  and  title 
V  programs.  EPA  will  take  action  on  them  in  a 
separate  Federal  Register  notice. 


potential  to  emit  of  hazardous  air 
pollutants  (HAP).  The  separate  request 
for  approval  under  section  112(1)  is 
necessary  because  the  proposed  SIP 
approval  discussed  above  only  provides 
a  mechanism  for  controlling  criteria 
pollutants.  While  federally  enforceable 
limits  on  criteria  pollutants  (i.e.,  VOC's 
or  PM-10)  may  have  the  incidental 
effect  of  limiting  certain  HAP  listed 
pursuant  to  section  11 2(b), ^  section  112 
of  the  Act  provides  the  underlying 
authority  for  controlling  HAP  emissions 
that  are  not  criteria  pollutants.  As  a 
legal  matter,  no  additional  program 
approval  by  EPA  is  required  in  order  for 
these  criteria  pollutant  limits  to  be 
recognized  as  federally  enforceable. 

EPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28,  1989  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  The  June  28.  1989 
notice  does  not  address  HAP  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112  (which 
injected  the  concept  of  major  HAP 
sources  versus  non-major  or  area  HAP 
sources  into  the  permit)  and  not  because 
it  establishes  requirements  unique  to 
criteria  pollutants.  Hence,  the  following 
five  criteria  are  applicable  to  FESOP 
approvals  under  section  112(1):  (1)  The 
program  must  be  submitted  to  and 
approved  by  EPA:  (2)  The  program  must 
impose  a  legal  obligation  on  the 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit, 
and  permits  that  do  not  conform  with 
the  June  28. 1989  criteria  shall  be 
deemed  not  federally  enforceable:  (3) 
The  program  must  contain  terms  and 
conditions  that  are  at  least  as  stringent 
as  any  requirements  contained  in  the 
SIP  or  enforceable  under  the  SIP  or  any 
other  section  112  or  other  Clean  Air  Act 
standard  or  requirement;  (4)  Permits 
issued  under  the  program  must  contain 
conditions  that  are  permanent, 
quantifiable,  and  enforceable  as  a 
practical  matter:  and  (5)  Permits  issued 
under  the  program  must  be  subject  to 
public  participation. 

In  addition  to  meeting  the  criteria  in 
the  June  28.  1989  notice,  a  FESOP 
program  must  meet  the  statutory  criteria 
for  approval  under  section  112(1)(5). 
Section  112(1)(5)  allows  EPA  to  approve 
a  program  only  if  it:  (1)  contains 
adequate  authority  to  assure  compliance 
with  any  section  112  standard  or 
requirement;  (2)  provides  for  adequate 


'The  £P.\  intends  to  issue  guidance  addressing 
the  technical  aspects  of  how  these  criteria  pollutant 
limits  may  be  recognized  for  purposes  of  limiting 
a  source's  potential  to  emit  of  HAP  to  below  section 
112  major  source  levels. 


resources;  (3)  provides  for  an 
expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements:  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

The  EPA  plans  to  codify'  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAP  in  subpart  E  of  part  63 
(Subpart  E),  the  regulations  promulgated 
to  implement  section  112(1)  of  the  Act. 
The  EPA  currently  anticipates  that  these 
criteria,  as  they  apply  to  FESOP 
programs,  will  mirror  those  set  forth  in 
the  June  28.  1989  notice,  with  the 
addition  that  the  state's  authority  must 
extend  to  HAP  instead  of  or  in  addition 
to  VOC's  and  PM-10.  The  EPA  currently 
anticipates  that  FESOP  programs  that 
are  approved  pursuant  to  section  112(1) 
prior  to  the  Subpart  E  revisions  will 
have  had  to  meet  these  criteria,  and 
hence,  will  not  be  subject  to  any  fiirther 
approval  action. 

The  EPA  believes  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit  of 
HAP  directly  under  section  1 12(1)  prior 
to  this  revision  to  Subpart  E.  Section 
112(1)(5)  requires  EPA  to  disapprove 
programs  that  are  inconsistent  with 
guidance  required  to  be  issued  under 
section  112(1)(2).  This  might  be  read  to 
suggest  that  the  "guidance"  referred  to 
in  section  112(1)(2)  was  intended  to  be 
a  binding  rule.  Even  under  this 
interpretation,  the  EPA  does  not  believe 
that  section  112(1)  requires  this 
rulemaking  to  be  comprehensive.  That 
is.  it  need  not  address  all  instances  of 
approval  under  section  112(1).  The  EPA 
has  already  issued  regulations  undor 
section  112(1)  that  would  satisfy  this 
requirement.  Given  the  severe  timing 
problems  posed  by  impending  deadlines 
set  forth  in  MACT  standards  and  for 
submittal  of  title  V  applications.  EPA 
believes  it  is  reasonable  to  read  section 
112(1)  to  allow  for  approval  of  programs 
to  limit  potential  to  emit  prior  to 
issuance  of  a  rule  specifically 
addressing  this  issue. 

EPA  proposes  approval  of  Bay  Area's 
synthetic  minor  program  pursuant  to 
section  112(1)  because  the  program 
meets  all  of  the  approval  criteria 
specified  in  the  June  28,  1989  Federal 
Register  document  and  in  section 
1 12(1)(5)  of  the  Act.  Please  refer  to  the 
Technical  Support  Document  for  a 
complete  discussion  of  how  the  Juno  28, 
1989  criteria  are  met  by  the  Bay  Area. 
Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  the 
EPA  believes  Bay  Areas  synthetic 
minor  program  contains  adequate 
authority  to  assure  compliance  with 
section  112  requirements  since  the  third 
criterion  of  the  June  28.  1989  document 
is  met,  that  is,  since  the  program  does 


not  provide  for  waiving  any  section  112 
requirement.  Sources  would  still  be 
required  to  meet  section  112 
requirements  applicable  to  non-major 
sources.  Regarding  adequate  resources. 
Bay  Area  has  included  in  its  synthetic 
minor  regulations  provisions  for 
collecting  fees  according  to  the  same  fee 
schedule  as  that  used  for  title  V  sources. 
Furthermore,  EPA  believes  that  Bay 
Area's  synthetic  minor  program 
provides  for  an  expeditious  schedule  for 
assuring  compliance  because  it  allows  a 
source  to  establish  a  voluntary  limit  on 
potential  to  emit  and  avoid  being 
subject  to  a  federal  Clean  Air  Act 
requirement  applicable  on  a  particular 
date.  Nothing  in  Bay  Areas  program 
would  allow  a  source  to  avoid  or  delay 
compliance  with  a  federal  requirement 
if  it  fails  to  obtain  the  appropriate 
federally  enforceable  limit  by  the 
relevant  deadline.  Finally,  Bay  Area's 
synthetic  minor  program  is  consistent 
with  the  objectives  of  the  section  112 
program  because  its  purpose  is  to  enable 
sources  to  obtain  federally  enforceable 
limits  on  potential  to  emit  to  avoid 
major  source  classification  under 
section  112.  The  EPA  believes  this 
purpose  is  consistent  with  the  overall 
intent  of  section  112. 


not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  16, 1994. 
John  Wise, 

Acting  Regional  Administrator. 
IFR  Doc.  94-29267  Filed  11-28-94:  8:45  am] 
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40  CFR  Part  763 
OPPTS-62142;  FRL-4918-6 

Asbestos-Containing  Materials  in 
Schools;  State  Request  for  Waiver 
from  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  waiver. 


III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  Bay  Area's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  "To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  bv  December 
29,  1994. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  sections  502. 
110,  and  112  of  the  Act  do  not  create 
any  new  requirements,  but  simply 
address  operating  peimit  programs 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  7t».  Because  this  action  does 
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summary:  EPA  has  received  fi-om  the 
State  of  Colorado  a  request  for  a  waiver 
from  the  requirements  of  40  CFR  part 
763,  Subpart  E,  Asbestos-Containing 
Materials  in  Schools.  This  document 
announces  an  opportunity  for  public 
review  and  comment  on  the  State 
waiver  request. 

DATES:  Comments  on  the  waiver  request 
must  be  received  by  January  30,  1995. 
ADDRESSES:  Written  comments  must  be 
sent  in  triplicate,  identified  by  the 
docket  control  number  OPPTS-62142 
to:  Christina  E.  Thomas.  Toxic 
Substances  Branch  (8ART-TS), 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  St.,  Suite  500, 
Denver.  CO  80202-2405.  Copies  of  the 
Colorado  waiver  request  are  on  file  and 
may  be  reviewed  at  the  EPA  Region  VIll 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  E.  Thomas.  Toxic  Substances 
Branch  (8ART-TS),  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  St..  Denver.  CO  80202-2405. 
Telephone:  303-293-1713. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  issued  under  the  authoritv 
of  Title  II  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2641.  et 
seq.  TSCA  Title  II  was  enacted  as  part 
of  the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA).  Pub.  L.  99-519. 
AHERA  is  the  name  commonly  used  to 
refer  to  the  statutor>'  authority  for  EPA's 
rules  affecting  asbestos  in  schools.  For 
purposes  of  this  document,  EPA  will 
use  the  AHERA  designation.  In  the 
Federal  Register  of  October  30,  1987  (52 
FR  41846),  EPA  issued  a  final  rule  as 
required  in  AHERA,  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763,  Subpart  E),  which 
requires  all  Local  Education  Agencies 


(LEAs)  to  identify  Asbestos-Containing 
Building  Materials  (ACBMs)  in  their 
school  buildings  and  to  take  appropriate 
actions  to  control  the  release  of  asbestos 
fibers.  The  LEAs  are  required  to 
describe  their  asbestos  control  activities 
in  management  plans,  which  must  be 
available  to  all  concerned  persons  and  ■ 
submitted  to  the  State  Governor's 
Designee.  The  rule  requires  LEAs  to  use 
-    specially  trained  and  accredited  persons 
to  conduct  inspections  for  asbestos, 
develop  management  plans,  and  design 
and  conduct  actions  to  control  asbestos. 

The  recordkeeping  and  reporting 
burden  associated  with  waiver  requests 
was  cleared  under  OMB  control  number 
2070-0091.  This  document  merely 
announces  the  Agency's  receipt  of  a 
waiver  request  and  therefore  impose  no 
additional  burden  beyond  that  which 
was  covered  under  existing  OMB 
control  number  2070-0091.  Send  any 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  to  Chief,  Information  Policv 
Branch  (2136),  U.S.  Environmental 
Protection  Agency,  401  M  St,,  SW.. 
Washington,  DC  20460  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  ("Attention: 
Desk  Officer  "). 

Under  section  203  of  TSCA  Title  11. 
EPA  may,  upon  request  of  a  State 
Governor  and  after  notice  and  comment 
and  opportunity  for  a  public  hearing  in 
the  State,  waive  in  whole  or  in  part  the 
requirements  of  the  rule  promulgated 
under  section  203,  if  the  State  has 
established  and  is  implementing  or 
intends  to  implement  a  program  of 
asbestos  inspection  and  management 
which  is  at  least  as  stringent  as  the 
requirements  of  40  CFR  part  763 
Subpart  E.  The  AHERA  rule  requests 
specific  information  be  included  in  a 
waiver  request  submitted  to  EPA, 
establishes  a  process  for  reviewing 
waiver  requests,  and  sets  forth 
procedures  for  oversight  and  rescission 
of  waivers  granted  to  the  States. 

The  rule  requires  States  seeking 
waivers  to  submit  requests  to  the 
Regional  Administrator  for  the  EPA 
Region  in  which  the  State  is  located. 
EPA  is  hereby  issuing  a  notice  in  the 
Federal  Register  announcing  receipt  of 
the  request  and  soliciting  written 
comments  horn  the  public  pertaining  to 
the  State  of  Colorado's  asbestos  waiver 
'  request,  and  Senate  Bill  94-139"s  impact 
on  the  implementation  and  enforcement 
of  Colorado's  Regulation  8.  Comments 
must  be  submitted  by  [insert  date  60 
days  after  date  of  publication  in  the 
Federal  Register].  If  during  the 
comment  period.  EPA  receives  a  writtrn 
objection  to  the  State's  request.  EPA  uill 
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schedule  a  hearing  to  be  held  in  the 
affected  State  after  the  close  of  the 
comment  period. 

On  July  7, 1994.  Governor  Roy  Romer 
submitted  to  William  Yellowtail, 
Regional  Administrator,  EPA  Region 
VIII.  a  request  for  a  waiver  under  the 
AHERA  40  CFR  763.98.  The  request  was 
received  by  the  Regional  Office  on  July 
12,  1994.  The  State's  submittal 
requested  a  waiver  from  ail 
requirements  of  40  CFR  part  763, 
Subpart  E. 

The  State's  waiver  request  was 
complete  in  that  it  contained  all  of  the 
following  provisions  which  are  required 
by  the  AHERA: 

1.  Atopy  of  the  State  provisions  and 
proposed  provisions  relating  to  its 
program  of  asbestos  inspection  and 
management  in  schools  for  which  the 
request  is  made. 

2.  The  name  of  the  State  agency  that 
is  responsible  for  administering  and 
enforcing  the  requirements  for  which  a 
waiver  is  requested,  the  names  and  job 
titles  of  responsible  officials  in  that 
agency,  and  phone  numbers  where  the 
officials  can  be  contacted. 

3.  Detailed  reasons,  supporting 
papers,  and  the  rationale  for  concluding 
that  the  State's  asbestos  inspection  and 
management  program  provisions  for 
which  the  request  is  made  are  at  least 
as  stringent  as  the  requirements  of  40 
CFR  part  763,  Subpart  E. 

4.  A  discussion  of  any  special 
situations,  problems,  and  needs 
pertaining  to  the  waiver  request 
accompanied  by  an  explanation  of  how 
the  State  intends  to  handle  them. 

5.  A  statement  of  the  resources  that 
the  State  intends  to  devote  to  the 
administration  and  enforcement  of  the 
provisions  relating  to  the  waiver 
request. 

6.  Copies  of  any  specific  or  enabling 
State  laws  and  regulations  relating  to 
the  request,  including  provisions  for 
assessing  criminal  and/or  civil 
penalties. 

7.  Assurance  from  the  Governor  or  the 
lead  agency  that  the  lead  agency  has  the 
legal  authority  necessary  to  carry  out  the 
requirements  relating  to  the  request. 

EPA  may  waive  some  or  all  of  the 
requirements  of  40  CFR  part  763, 
Subpart  E  if: 

1.  The  State  has  the  legal  authority 
necessary  to  carry  out  the  provisions  of 
asbestos  inspection  and  management  in 
schools  relating  to  the  waiver  request. 
The  Colorado  Department  of  Public 
Health  and  Environment  recognizes  that 
asbestos  exposure  in  schools  (and 
elsewhere)  is  a  serious  concern.  The 
Colorado  General  Assembly  also 
recognized  this,  and  during  a  1987 
legislative  session  a  bill  was  passed 


authorizing  the  Air  Pollution  Control 
Division,  Colorado  Department  of  Public 
Health  and  Environment  to  implement 
State  requirements  under  the  AHERA, 
establish  a  certification  program  for 
abatement  contractors,  develop  and 
implement  asbestos  work  practices  and 
exposure  standard,  collect  fees,  and  levy 
fines.  Effective  June  30, 1993, 
Colorado's  revised  asbestos  regulation 
required  the  certification  of  all  persons 
engaging  in  asbestos-related  work.  The 
requirement  applies  to  all  public  and 
commercial  buildings  as  well  as 
schools.  The  revised  regulation  also 
contains  more  ttringent  work  practices 
for  asbestos  abatement  and  expands  the 
enforcement  capabilities  of  the  State  in 
regards  to  false  training  documents 
submitted  to  obtain  certification.  The 
Colorado  General  Assembly  has  enacted 
authority  for.  the  Colorado  Air  Quality 
Control  Commission  to  enforce  rules 
and  regulations  to  minimize  the  risk  to 
the  public  from  the  exposure  to 
asbestos,  including  specifically, 
requirements  for  asbestos  management 
plans  to  be  submitted  and  implemented 
by  schools.  All  requisite  legislative/legal 
authority  to  implement  the  AHERA 
waiver  program  have  been  adopted,  and 
no  problems  are  anticipated  in  meeting 
waiver  objectives. 

2.  The  State's  asbestos  inspection  and 
management  will  be  at  least  as  stringent 
as  the  requirements  of  40  CFR  part  763 
Subpart  E.  The  requirements  of  Subpart 
E  of  40  CFR  part  763  have  been  adopted 
in  its  entirety,  with  the  exception  of 

§§  763.97  and  763.98  into  the  Colorado 
Air  Quality  Control  Commission's 
Regulation  No.  8,  Part  B,  "Emission 
Standards  for  Asbestos"  School 
Requirements.  The  State  intends  to 
administer  these  regulations  in  a 
manner  that  would  be  at  least  as 
stringent  as  the  requirements  of  40  CFR 
part  763.  Subpart  E. 

3.  The  State  has  the  appropriate 
enforcement  resources  to  devote  to  the 
administration  and  enforcement  of  the 
provisions  relating  to  the  waiver  request. 
The  State  conducts  routine  AHERA 
inspections,  abatement  inspections  and 
"for  cause"  inspections.  Routine 
AHERA  inspections  result  in  a 
determination  of  compliance  with  the 
need  to  have  and  implement  an 
adequate,  updated  management  plan. 
Routine  inspections  focus  on  assessing 
compliance  with  the  AHERA  and  State 
asbestos  requirements,  including  such 
things  as  implementation  of  appropriate 
work  practices,  compliance  with 
accreditation  (State  Certification) 
requirements  and  proper  recordkeeping. 
"For  cause"  inspections,  are  initiated  as 
a  result  of  tips  or  complaints,  and  are 
made  to  assess  compliance  with  any 


applicable  State  or  EPA  asbestos  rules. 
The  State  will  continue  to  update  its 
existing  Neutral  Administrative 
Inspection  Scheme  (NAIS)  in  support  of 
targeting  LEAs  and  other  "persons"  for 
AHERA  compliance  inspections.  The 
NAIS  will  include  a  specific  method  or 
criteria  for  selecting  inspection  targets 
and  will  comply  with  EPA's  National 
Compliance  Monitoring  Strategies  for 
AHERA.  The  State  has  devoted  five  full- 
time  employees  to  the  existing  TSCA 
Enforcement  Grant  and  will  continue  to 
devote  at  least  that  amoimt  of  time  to 
stringently  enforce  the  requirements  of 
40  CFR  part  763.  Subpart  E.  The  State 
has  completed  an  enforcement  response 
policy  to  determine  the  most 
appropriate  enforcement  action  for  each 
violation  of  the  State's  laws  and 
regulations. 

4.  The  State  has  or  will  have  qualified 
personnel  to  carry  out  the  provisions 
relating  to  the  waiver  request.  The 
program  will  be  carried  out  by  staff  in 
the  Colorado  Department  of  Public 
Health  and  Environment.  Air  Pollution 
Control  Division.  The  State  is  currently 
well  staffed  on  the  TSCA  Asbestos 
program.  The  staff  is  fully  trained  and 
certified  as  Building  Inspector/ 
Management  Planners  and  Contractor/ 
Supervisors.  Two  of  three  staff  persons 
are  conducting  full  AHERA  inspections. 
One  staff  person  is  conducting  Worker 
Protection  inspections  and  is  currently 
training  to  conduct  full  AHERA 
inspections.  The  foiuth  person 
administers  the  grant  and  works  on  case 
development  resulting  from  inspections. 

5.  The  State  will  devote  adequate 
resources  to  the  administration  and 
enforcement  of  the  asbestos  inspection 
and  management  provisions  relating  to 
the  waiver  request.  Based  upon  review 
by  the  EPA  Region  VIII  Office,  the 
Agency  feels  that  the  Colorado 
Department  of  Public  Health  and 
Environment  has  and  will  devote 
adequate  resources  to  effectively 
implement  and  administer  the  asbestos 
program  in  Colorado. 

6.  When  specified  by  EPA.  the  State  - 
gives  satisfactory  assurances  that 
necessary  steps,  including  specific 
actions  it  proposes  to  take  and  a  time 
schedule  for  their  accomplishment,  will 
be  taken  within  a  reasonable  time  to 
conform  wjth  applicable  criteria  in 
items  2  through  5  above.  Final  appra\'al 
of  the  program  by  EPA  will  require 
effective  implementation  and  continued 
use  of  the  EPA-approved  NAIS,  logging 
and  tracking  system,  enforcement 
strategy/standard  operating  procedure, 
enforcement  response  policy,  and 
communication  strategy.  EPA's  final 
approval  of  the  State "s  program  will 
require  the  State  to  provid^  adequate 


resources  to  support  the  administration 
of  the  program. 

The  reporting  and  recordkeeping 
provisions  relating  to  State  waivers  from 
the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763)  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  emd  have  been  assigned 
OMB  control  number  2070-0091. 

On  June  1,  1994,  Colorado  Governor 
Roy  Romer  signed  Senate  Bill  94-139 
(S.B.  139).  S.B.  139  may  have  an  impact 
on  enforcement  of  Colorado's  asbestos 
rules  and  regulations.  S.B.  139  appears 
to  create  a  statutory  privilege  for 
enviftnmental  audits  and  a 
presiunption  against  imposition  of 
penalties  for  voluntary  disclosures 
arising  out  of  an  environmental  self- 
evaluation.  EPA  is  concerned  that  S.B. 
139  restricts  the  enforcement  options 
available  to  the  State  and,  therefore, 
may  not  be  as  stringent  as  the  AHERA. 
Prior  to  making  a  final  decision  on 
Colorado's  request  for  an  AHERA 
waiver,  the  State,  should  clarify  S.B. 
139's  impact  on  the  State's  enforcement 
capabiUties.  EPA  intends  to  request  a 
legal  analysis  from  the  State  on  whether 
S.B.  139  applies  to  Colorado's  asbestos 
rules  and  regulations,  and  if  so.  to  what 
extent.  In  addition,  EPA  specifically 
requests  public  comment  on  this  issue. 

EPA  with  this  document  is  hereby 
announcing  receipt  of  the  State's  request 
and  soliciting  written  comments  bom 
the  public  pertaining  to  the  State  of 
Colorado's  asbestos  waiver  request,  and 
Senate  Bill  94-139's  impact  on  the 
implementation  and  enforcement  of 
Colorado's  Regulation  8.  Comments 
must  be  submitted  by  January  30, 1995. 
If  during  the  comment  period,  EPA 
receives  a  written  objection  to  the 
State's  request,  EPA  will  schedule  a 
hearing  to  be  held  in  the  affected  State 
after  the  close  of  the  comment  period. 

Dated:  November  17. 1994. 
Jack  McGraw. 

Acting  Regional  Administrator,  Region  VIII. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-135,  RM-8541] 

Radio  Broadcasting  Services;  Atkins, 
Arkansas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Projxised  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Atkins  Broadcasting, 
requesting  the  allotment  of  FM  Channel 
257A  to  Atkins,  Arkansas,  as  that 
community's  first  local  aiu^l 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-14-49  and  92- 
52-53. 

DATES:  Comments  must  be  filed  on  or 
before  January  12. 1995,  and  reply 
comments  on  or  before  January  27, 
1995. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dan  J. 
Alpert.  Esq.,  Law  Office  of  Dan  J.  Alpert, 
1250  Connecticut  Ave..  NW..  Suite  700. 
Washington.  D.C.  20036. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,(202) 
634-6530. 

SUPPLEMENTARY  rNFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-135.  adopted  November  14.  1994, 
and  released  November  22, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  D.C. 
20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-29255  Filed  11-28-94:  8:45  am) 

BILUNG  CODE  6712-01-.F 


47  CFR  Part  73 

[MM  Docket  No.  94-134,  RM-8538] 

Radio  Broadcasting  Services; 
Burlington,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  by  Bruce  Corman.  Kay  Hanley  and 
Charley  P.  Barnes,  requesting  the 
allotment  of  Channel  257C1  to 
Burlington,  Colorado,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
North  Latitude  39-18-18  and  West 
Longitude  102-16-06. 
DATES:  Comments  must  be  filed  on  or 
before  January  12, 1995,  and  reply 
comments  on  or  before  January  27, 
1995. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
fifing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners,  as  follows:  Bruce  Corman. 
Kay  Hanley  and  Charley  P.  Barnes,  c/o 
Charley  P.  Barnes.  524  -  15th  Street, 
Burlington,  Colorado  80807. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-134,  adopted  November  14.  1994, 
and  released  November  27, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington.  D.C. 
The  complete  text  of  this  decision  mav 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  D.C. 
20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  informaUop  regarding  proper 
filing  procedures  .  ^r  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  94-29256  Filed  11-28-94;  8:45  am) 

BILLING  CODE  S712-01-F 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Cost  Accounting  Standards  Board 
Disclosure  Statement  Form  (CASB 
DS-1) 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  OMB. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Federal 
Procurement  Policy.  Cost  Accounting 
Standards  Board  (CASB),  proposes  to 
revise  its  Disclosiue  Statement  Form 
(CASB  DS-1).  Section  26(g)(1)  of  the 


Office  of  Federal  Procurement  PoUcy 

Act  requires  that  the  Board,  prior  to  the 

promulgation  of  any  new  or  revised  Cost 

Accounting  Standard,  publish  a  Notice 

of  Proposed  Rulemaking  (NPRM).  This 

NPRM  addresses  the  Board's  efforts  to 

update  and  revise  the  CASB  Disclosure 

Statement. 

DATES:  Requests  for  a  copy  of  the 

Disclosure  Statement  form  must  be  in 

writing  and  must  be  received  by  January 

30, 1995.  Comments  must  be  in  wnriting 

and  must  be  received  by  February  13, 

1995. 

ADDRESSES:  Requests  for  a  copy  of  the 

Disclosure  Statement  or  comments  upon 

its  contents  should  be  addressed  to  Dr. 

Rein  Abel.  Director  of  Research,  Cost 

Accounting  Standards  Board,  Office  of 

Federal  Procurement  Policy,  725  17th 

Street,  NW,  Room  9001,  Washington. 

DC  20503.  Attn:  CASB  Docket  No.  93- 

02N. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Rein  Abel,  Director  of  Research,  Cost 

Accounting  Standards  Board  (telephone: 

202-395-3254). 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Board's  rules  and  regulations  are 
codified  at  48  CFR  Chapter  99.  Section 
26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C. 
442(g)(1),  requires  that  the  Board,  prior 
to  the  promulgation  of  any  new  or 
revised  Cost  Accounting  Standard, 
complete  a  prescribed  rulemaking 
process.  This  process  consists  of  the 
following  four  steps: 

1 .  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  government  contracts 
as  a  result  of  a  proposed  Standard. 


2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking. 

3.  Promulgate  a  Notice  of  Proposed 
Rulemaking. 

4.  Promulgate  a  Final  Rule. 

This  proposal  is  step  three  in  the  four 
3tep  process. 

B.  Summary  orProposed  Rule 

The  Board  initiated  a  case  to  consider 
issues  related  to  the  revision  of  the 
Disclosure  Statement  form  (CASB  DS- 
1),  which  was  originally  developed  and 
promulgated  in  the  early  1970s.  Only 
minor  revisions  to  the  Statement  have 
been  made  prior  to  the  initiation  of  the 
current  project.  On  April  2, 1993,  the 
CASB  distributed  a  Staff  Discussion 
Paper  incorporating  a  revised  Disclosure 
Statement  to  certain  interested  parties 
who  generally  possessed  actual  field 
experience  in  submitting  and  auditing 
these  documents.  On  the  basis  of  the 
comments  received  in  response  to  the 
Staff  Discussion  Paper,  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  was  developed  and  published 
in  the  Federal  Register  on  April  4. 1994 
(59  FR  15695).  The  Board  is  continuing 
the  revision  process  to  improve  the 
quality  of  information  presented  in  the 
Disclosure  Statement  form. 

The  purpose  of  this  NPRM  is  to  seek 
broad  public  comment  concerning  the 
format  and  data  to  be  collected  on  the 
proposed  form.  In  particular,  the  Board 
is  interested  in  soliciting  additional 
comments  concerning  the  relevance  and 
adequacy  of  the  required  disclosures  to 
the  quality  of  the  government  contract 
cost  measurement  process. 
Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

(FR  Doc.  94-29318  Filed  11-28-94;  8:45  am] 
BILLING  CODE  3110-01-M 


Notices 


This  section  of!  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  ol  heanngs  and  investigations, 
committee  meetings,  agency  dectsrons  and 
rulings,  delegelions  ol  authority,  liling  at 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMISSION  ON  QViL  RIGHTS 

Agenda  and  Notice  of  Pubtic  Meeting 
of  the  Georgia  AdvfsoryConrmHtee 

Notice  is  hereby  given,  pvusuant  to 
the  provisions  of  t^  rules  and 
regulations  of  the  U^  Coaunission  on 
Civil  Rights,  that  a  meeting  of  the 
Georgia  Adviaory  Committee  to  the 
Commission  will  convene  at  3:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Wednesday, 
Deoen]6er14, 1994.  «t  the  offices  of 
Troutman,  Sanders  eAal.,  NaticmsBaak 
Tower,  600  Peachtree  Street,  52nd  Floor 
Conference  Room,  Atlanta,  Georgia 
30308.  The  puipose  of  this  sieetang  fs: 
(1)  To  discuss  the  status  of  the  Advisory 
Committees  and  the  Commission;  (2)  to 
hear  a  report  on  civil  ri^jtts  progress 
and/or  problems  in  the  State  and 
Nation:  and  (3)  to  discuss  the 
Affirmative  Action  (AA)  and  Equal 
Opportunity  (EO)  plans  of  the  Atlanta 
Committee  for  the  Olympic  Games 
(ACOG)  as  they  relate  to  minorities  and 
women. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Commitiee  Chairperson  Dale  M. 
Schwartz,  404-855-3214,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office.  404-730-2476  <TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  workii^ 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  canductBd 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commissioa, 

Dated  at  Wasfcii^on,  DC.  Strveaa/tter  17. 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(PR  Doc.  94-29341  Filed  11-28-94;  8:45  am] 
BILLINOCOOE  CSSS-OI-P 


Agenda  and  Notice  of  PxAAc  Meeting 
of  the  mnois  Advisofy  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  tiie  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights^  that  a  meeting  of  the 
niinois  Advisory  Committee  to  the 
Commission  will  hold  a  meetir\g  and 
Community  Forum  from  IXKi  p.m.  to 
9:00  p.m.  on  Wednesday,  November  30, 
1994,  and  from  12:50  p.m.  to  5:30  p.m. 
on  Thursday,  December  1, 1994,  at  the 
Proviso  West  High  School,  4701  West 
Harrison  Street,  Hillside,  Illinois  60162. 
The  purpose  of  the  forum  is  to  gather 
information  regarding  "Race  Relations 
and  Equal  Education  Opportunities  at 
Proviso  West  High  School" 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contaca 
Committee  Cbaiiperson  Pave  M.  Lyon  «l 
815-965-9595,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  fHHD  312-353- 
8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  Tequire  the 
services  of  a' sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  -of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  17, 
1994. 

Carol-Lee  Hurley, 

Chief,  fhfgkmal  Programs  Coordination  VnH. 
JFR  Doc.  94-29342  Filed  11-28-94;  8:4S  amj 
BILLING  CODE  S33S-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Biwlget  K)MB)  for 
clearance  the  following  proposal  for 
colloctioa  of  iaformation  4inder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35i. 

Agency:  Bureau  of  Ecooamic 
Analysis. 

Title:  Direct  Traasactions  of  U.S. 
Reporter  with  Foreign  Affiliate. 

Agency  Approval  Number:  0608- 
0004. 


Federal  Register 

Vol.  59,  No.  228    ■ 
Tuesday.  November  29.  J  994 


Type  of  Request:  Revision  of  a 
currently  approved  colieclioni. 

Burden:  46^0  hours. 

Namba-  of  Bespondents:  lOMiQ 
hours. 

Avg  Hours  Per  Response:  1.15 
minutes. 

Meeds  and  Uses:  This  s^urvey  ii  a 
sample  survey  that  collects  current  data 
on  transactions  and  positions  between 
U.S.  parent  companies  and  their  foreign 
affihates.  The  survey  is  mandated  by 
Congress  to  provide  a  factual  framework 
for  addressing  tl»e  concerns  of 
policymakers  and  ibe  general  puljlic 
about  the  effects  of  dinect  investmeal 
abroad  on  the  U-S.  and  foneign 
econoonies.  The  sample  data  are  used  to 
carry  forward  similar  data  rrtported  in 
the  benchmark  survey,  ca  census,  of 
U.S.  direct  investment  abroad  in  apda 
to  derive  umrverse  estiinales  ia 
nonbeachmark  years.  The  data  are 
needed  to  recond  the  size  of  U.S.  duwd 
investment  abroad,  measure  changes  in 
auch  invesUaent,  and  assess  its  impact. 
They  are  also  requii«d  few  compihag  ihf. 
balance  of  payments,  international 
investment  position,  and  national 
income  and  product  accounts  of  the 
United  States. 

Affected  PtibHc:  Businesses  or  othcT 
for-profit  institutions. 

Frpguency:  Quarterly . 

Respondent 's  Obiigation:  Mandatory. 

OMB  DeskOffkxr.  Paul  Bugg.  t2tt2j 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  1202)  482- 
3271,  Department  of  Commerce,  tmm 
5312. 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
reoommendaUons  for  the  propose^l 
information  collection  should  he  sent  to 
Paul  Bugg.  OMB  DeskOfCccr,  Room 
10201,  New  Ejaeoutive  Office  Buildii^, 
Washington,  DC  2O503. 

Dated:  Novemrhw  22,  1994. 
GeraM  Tadie, 

Departmeata]  Forms  Clearance  Offiatr,  CfffKV 
of  Management  and  Organization. 
[FR  Doc.  94-?9295  Fi'Utd  n-28-9«;  8:«5  anj 
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Bureau  of  the  Census 
pocket  No.  941116-4316] 

Service  Annual  Survey 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

summary:  In  accordance  with  Title  13, 
United  States  Code,  Sections  131,  182, 
224,  and  225, 1  have  determined  that 
1994  service  sector  data  on  receipts  and 
revenue  are  needed  to  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  governmental  agencies 
and  that  these  data  also  apply  to  a 
variety  of  public  and  business  needs. 
Selected  service  industries  include 
personal,  business,  automotive,  repair, 
amusement,  health,  other  professional, 
and  social  service  industries.  This 
survey  will  yield  1994  estimates  of  the 
dollar  volume  of  receipts  for  taxable 
firms  and  revenue  of  firms  and 
organizations  exempt  from  Federal 
income  taxes.  These  data  are  not 
publicly  available  from  nongovernment 
or  other  governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch,  on  (301)  763-5528 


SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  selected  service 
industries.  The  data  collected  in  the 
Service  Annual  Survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses.  The  Census  Bureau  will  select 
a  probability  sample  of  service  firms 
and  organizations  in  the  United  States 
(with  receipts  or  revenue  size 
determining  the  probability  of  selection) 
to  report  in  the  1994  Service  Annual 
Survey.  The  sample  will  provide,  with 
measurable  reliability,  national  level 
statistics  on  receipts  and  revenue  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  thirty  days  after  receipt. 

This  survey  is  cleared  under  Office  of 
Management  and  Budget  Control  No. 
0607-0422  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-511,  as  amended.  We  will  provide 
copies  of  the  forms  upon  written  request 


to  the  Director,  Bureau  of  the  Census. 
Washington,  DC  20233. 

Based  upon  the  foregoing 
determination,  I  have  directed  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 

Dated:  November  17, 1994. 
Martha  Famsworth  Riche, 

Director,  Bureau  of  the  Census. 

IFR  Doc.  94-29339  Filed  11-28-94;  8:45  am] 
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Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA). 

action:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Ust  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  10/13/94-11/15/94 


Firm  name 


Aqua  Motion,  Inc 


Totally  traditional 

Kenneth  Gordon  Ltd  . 

El-Tex  Industries,  Inc 

Independent,  Inc 


J.  &  H.  Smith  Light 

Corporation. 
Twin  City,  Inc  


Swansea  Manufactur- 
ing Company,  Inc. 


Address 


14410  Longs  Peak  Court,  Longmont,  CO 

80504. 
3126  Highway  594-5,  Monroe.  LA  71203 
1209  Distributors  Row,  New  Orteans,  LA 

70123. 
4206    Shannon    Drive,    Baltirrx>re.    MD 

21213. 
191    Coney   Island   Drive,   Sparks,   NV 

89431. 
499  Little  Britain  Road,  Newburgh,  NY 

12553-6117. 
795  Wuriitzer  Drive,  North  Tonawanda, 

NY  14120. 
800  S.  Brecon  St..  P.O.  Box  589,  Swan- 
sea, SC  29160. 


Date 

petition 

accepted 


10/17/94 

10/24/94 
10/27/94 

11/02/94 

11/03/94 

11/04/94 

11/07/94 

11/15/94 


Product 


Therapy  Pools— Machano-therapy  appliances  and  patient  lifts 

for  use  with  therapy  pools. 
Childrens  wearing  apparel. 
Men's  cotton  shirts. 

Electrical  control  systems. 

Kitchen  exhaust  hoods,  counters,  sinks,  carts,  drain  racks. 

Indicator  lights  and  switch  boxes. 

Electronic  measuring  instrumentations. 

Soccer  shorts,  sweat  shirts  and  men's  woven  and  knit  shorts. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 


Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 


petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  November  21. 1994. 
Daniel  F.  Harrington, 

Director,  Trade  Adjustment  Assistance 

Division. 
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ForQigi»-'T)rBele  Zones  Board 
(Docket  37-04] 

Fotetgn-Trede  Zone  t24— Xaramercy, 
LA;  Application  for  Stfbzone  Status, 
LOOP  Inc.;  Lafourche  and  St  James 
Partst»es,  t  A 

Ail  app^bcfttiou  bas  been  sufaoiitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ 124, 
requesting  special-purpose  sabzone 
status  for  the  crude  oil  terminal  sv'stem 
operated  bf  LOOP  Inc.,  located  iii 
Lafourche  und  St.  James  Parities. 
Louisiana.  The  spplication  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  <19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  <15  CFR  part 
400?.  ft  Mvas  formallv  fiied  on  Noveraber 
17.1994, 

T)ie  LOOP  terminal/storage  system 
involves  oiTshore  crude  oil  offloading 
facilitjes,  on-'sbore  storage  facilities,  and 
a  network  of  andersea  »ui  on-shore 
pipelines  connecting  the  facilities.  The 
facilities  «re  osed  to  offload,  store,  blend 
and  transport  crude  oil  to  U-S. 
refineries.  Some  30  percent  of  U.S. 
refinery  capacity  can  be  supplied  bv  the 
system  directly  or  indirectly  ihrotugh 
connecting  pipeline  -sy^ems  and  the 
terminal  acoounts  for  some  12  peroent 
of  U.S.  crude  oil  imports. 

The  facilitjes  for  which  subzone 
status  is  being  requested  covers  tvm 
sites  t981  acres)  and  -92  miles  of 
pipeline.  The  marine  terminal,  «-hidi  is 
18  miles  offshore,  and  the  undersea 
pipeline  beyond  the  12-mi4e  U.S. 
territorial  iinut  is  not  included  in  the 
reqtiest  because  the  U.S.  Castoms 
Service  has  determrned  that  they  are 
outside  of  Customs  territory. 

The  proposed  subrone  facilities 
indude: 

—Site  1— Four  Parcels  owned  by  LOOP 
Inc.,  and  37  miles  of  pipeline. 

— Parcel  A  (lOacffisj — FouixiKjQ 
Booster  Station,  Highway  1, 
Fourchon,  LA. 

—Parcel  B  (287  acres)— Qovelly  Dome 
Storage  Terminal.  Clowelly;,  LA. 

—Parcel  C 1533  acres) — Brine  Storage 
Reservoir,  Oovelly,  LA. 

— Parcel  D 127  acres}— Operations 
Center.  224  E.  101  Place,  CUit  Oil,  LA. 

—Site  2  tl24  acres  and  55  miles  cS 
pipeline)— St.  James  Terminal,  6695 
LOCAP  Road.  St.  James,  LA,  owned 
by  LOCAP  Inc.,  and  opented  by 
LOOP  Inc.  pursuant  to  a  nuas^cmeax 
agreement. 

Operatkms  and  cxsntmi  of  zone 
merchaadibe  at  ail  .sites  %*tU  be  baiidlnd 
bf  LOOP  lac 


IMI 


Zone  procedures  woulhi  allow  LOOP 
customers  to  defer  Customs  daty 
payment  on  foreign  cn»dB  oaJ  xvinie  a  is 
in  ti»  LOOP  system.  On  shipments  of 
foreign  crude  to  <kHaestic  refineries 
wraith  aihzone  status,  LOOP  custoroers 
would  be  able  to  maintain  the 
appropriate  zone  status  of  the  cnide  -ao 
that  these  refineries  can  mse  zone 
procedures  as  authorized  by  the  FTZ 
Board.  This  procedure  will  give  these 
refineries  the  same  opportunity  to  use 
zone  procedures  for  foreign  crude 
delivered  from  the  LOOP  system  as 
those  refineries  with  subzone  status  that 
take  direct  delivery-  of  fowjgn  crude    " 
from  vessels. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
t3»e  Board. 

Public  cominent  is  invited  from 
iirtflirestad  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  Theclositig  period  for 
their  receipt  is  January  30,  1S95. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  fmvgoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  t»o  Fv-tM-uarj- 
13,  1995). 

A  copy  of  the  applicaftion  and       - 
accompanying  exhibits  \rill  be  available 
for  public  inspection  art  «acij  of  tfee 
iolk>vv-ing  locations: 
Office  of  the  Port  Director.  U.S.  Custonsts 

Senice.  P.O.  Box  4"90,  Cramcrcy.  LA 

70052 
Offic-e  of  the  ExecnJivc  Secprtary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerre,  Room 

3716,  14th  &  Pennsylvania  Avenue, 

NW..  Wadiington,  DC  20236 

Dated:  .\ovemt)er  38,.  1994. 
John  \.  Da  Ponte.  )r, 
Exeattive  Secrata;^. 
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Intoroalkmai  Trade  Administration 
tA-823-e05J 

Antidumping:  SMicomanganese  From 
Ukraine;  Suspension  of  Investigation 

agency:  Import  Admimsb-ation., 
International  Trade  Adniinistiatk», 
Department  of  Commerce. 
ACTJON:  Notice. 

SUMMARY:  The  Departmenl  of  CommewDe 
(the  Department)  has  suspended  the 
aBtidunipang  imvstigstiaB  inwd^iQc 
silicoawnganese  froni  Ukraine.  Tb<? 
basis  for  die  suKpensiim  is  as  m^petaaetiX 


by  the  Gof«mflarBl  of  liikraioe  to  wstrks 
the  volusne  of  direct  or  inddrecf  exports 
of  the  subject  xnerchaodise  to  the  tini»ed 
States  in  order  to  pivvent  the 
suppression  or  undercafltiiag  of  prifse 
levels  of  United  StaSes  domesrk: 
siliooma  ngan  ese . 
EFFECTtVE  OATE:  October  3!,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle  or  Robert  Hamillon,  OfFK^" 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  1  ♦ih  X  Constitution  Av{*nuc 
N.VV.,  Washington, DC.  20230; 
telephorke  (202)  482-0172  or  1202)  4«2- 
1324,  respectively. 

SUPPLEMENTARV  INFORMATION: 

Background 

On  December  2,  1993,  the  Dopartiaenl 
initiated  an  antidumping  im.'estigstioB 
under  seCtioa  732  of  tfc>e  Tariif  and 
Trade  Art  of  ISSO.  (the  Ad),  as 
amended,  to  determine  vi-hetiieT  impcjirts 
of  silinomangaoese  from  L'lcrau>eare 
being  or  are  likely  Jo  be  scJd  in  ibs 
Uaitied  States  at  iess  than  fair  value  i{:58 
FR  64554.  Derember  8.  1993). 

In  e.arly  December  1993,  we  notified 
the  International  Trade  Commission 
(rrC)  of  OUT  action.  On  Oecewber  27. 
1 993 ,  the  rrC  issued  an  affirmativp 
preliminary  injury  determination. 

On  June  17.  1994,  we  published  a 
preliminary'  determination  that  imports 
of  silroomanganese  from  Uicraine  were 
being  sold  in  the  United  Stages  at  iess 
than  fair  value  tLTFVW 59  FR  14fiSl). 

Case  History 

Since  the  presliwiinary  •deHerrmnatioffii 
and  posSponeraent  of  the  fiwaJ 
dffietTmmaXKm  of  this  investipstion  on 
Jiine  10. 1994  ^59  FR  14851,  June  17. 
1 9S4).  the  foMowirag  «t«nts  have 
ocofMTed: 

On  June  30, 1994,  the  petitioner, 
Elkem  Mfflais  Company  and  the  Oil. 
Cliemical,  A  Atomic  Workers,  Local  3- 
639,  ( petit iojwrs)  alleged  th«t  the 
Deparinwrit  had  made  significant 
ministerial  errors  in  the  prelinniMffy 
determination  calculations.  Wc  agTeed 
in  part  with  the  allegation,  but 
deteiroiiied  that  the  ministerial  errors 
that  had  been  made  were  not  significant 
in  accordance  witta  '353.15^)!(4){.ii)of 
the  Departn>ent"s  proposed  regulatyons. 
Therefore,  we  did  not  public  an 
amend&d  pnelinnnary  determination. 

On  July  fi,  1994.  the  pe(titiooeis 
allogud  tiiat  the  Department,  in 
determiniiig  whrtber  tl»  errors  •wb* 
signiScant,  kad  lotd«d  cady  at 
ooniectu^  the  aritbsncftk:  fimors  and  huA 
not  t:an-ied  lorwaind  aJl  of  tbe  corrHrtMl 
numbers  to  Ae  final  vpattaikskfiei.  The 
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petitioners  alleged  that  the  carrying 
forward  of  arithmetical  corrections  to 
the  spreadsheets  would  constitute  a 
signiHcant  ministerial  error,  as  it  would 
result  in  a  change  of  more  than  five 
absolute  percentage  points  and  more 
than  25  percent  of  the  dumping  margin 
calculated  in  the  original  preliminary 
determination.  The  Department  agreed 
that  this  error  had  been  made,  and  that 
the  recalculation  would  result  in  a 
significant  change  to  the  margin. 
Therefore,  on  July  19, 1994,  the 
Department  amended  the  preliminary 
determination  (59  FR  18167,  July  26. 
1994). 

We  conducted  the  factory  and  sales 
verifications  of  the  Nikopol  Ferroalloys 
Plant  (Nikopol)  and  the  Zaporozhye 
Ferroalloys  Works  (Zaporozhye)  during 
the  period  September  26  through  30, 
1994. 

On  September  30.  1994.  the 
Department  initialled  a  proposed 
suspension  agreement  with  the 
Government  of  Ukraine.  By  October  25. 
1994,  the  Department  had  received 
comments  regarding  the  proposed 
suspension  agreement  from  petitioners 
and  respondents. 

Petitioners  submitted  a  case  brief  on 
October  11, 1994. 

On  October  31, 1994,  the  Department 
and  the  Government  of  Ukraine  signed 
the  final  suspension  agreement. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  silicomanganese. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  four  percent  iron, 
more  than  30  percent  manganese,  more 
than  eight  percent  silicon  and  not  more 
than  three  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  investigation,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
investigation  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  silicomanganese  may  also 
currently  be  classifiable  under  HTSUS 
subheading  7202.99.5040.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  this 
investigation  is  dispositive. 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  this 
determination.  In  addition,  if  the 
investigation  is  continued,  we  will  make 
all  nonprivileged  and  non-proprietary 
information  relating  to  these 
investigations  available  to  the  ITC. 

Suspension  of  Investigations 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  with  respect 
to  the  initialled  suspension  agreement. 
The  signed  suspension  agreement 
reflects  the  decisions  of  the  Department 
with  respect  to  many  of  the  issues 
parties  raised  in  their  comments. 

We  have  determined  that  the 
agreement  will  prevent  the  suppression 
or  undercutting  of  price  levels  of  United 
States  silicomanganese,  that  the 
agreement  can  be  monitored  effectively, 
and  that  the  agreement  is  in  the  public 
interest.  We  find,  therefore,  that  the 
criteria  for  suspension  of  an 
investigation  pursuant  to  section  734  of 
the  Act  have  been  met.  The  terms  and 
conditions  of  the  agreement,  signed  on 
October  31, 1994,  are  set  forth  in  Annex 
1  to  this  notice. 

Consistent  with  section  734(f)(2)(A)  of 
the  Act,  the  suspension  of  liquidation  of 
all  entries,  entered  or  writhdrawn  from 
warehouse  for  consumption,  of 
silicomanganese  from  Ukraine,  effective, 
March  19, 1994,  as  directed  in  our 
"Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Silicomanganese  From  Ukraine."  is 
hereby  terminated.  Any  cash  deposits 
on  entries  of  silicomanganese  from 
Ukraine  pursuant  to  that  suspension  of 
liquidation  shall  be  refunded  and  any 
bonds  shall  be  released. 

Upon  receipt  of  a  request  during  the 
anniversary  month  of  the  publication  of 
this  suspension  agreement,  the 
Department  wall  conduct  an 
administrative  review  as  provided  in 
section  751  of  the  Act. 

On  November  1,  1994,  petitioners  and 
respondents  both  requested  that  the 
Department  continue  the  investigation 
in  accordance  with  section  734(g)  of  the 
Act. 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act  and  19 
CFR  353.18. 

Dated:  November  21, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
A  dministra  tion . 

I  have  determined  pursuant  to  section 
734(1)  of  the  Act  that  the  provisions  of 
this  suspension  agreement  prevent 


suppression  or  undercutting  of  price 
levels  of  domestic  products  with  respect 
to  silicomatiganese  exported,  directly  or 
indirectly,  from  Ukraine  to  the  United 
States.  Furthermore,  I  have  determined, 
in  accordance  with  section  734(d)  of  the 
Act,  that  this  suspension  agreement  is 
the  in  public  interest  and  that  the 
agreement  can  be  monitored  effectively. 

Dated:  October  31, 1994. 
Susan  G.  Esserman. 
Assistant  Secretary  for  Import 
Administration. 

AGREEMENT  SUSPENDING  THE 
ANTIDUMPING  INVESTIGATION  ON 
SILICOMANGANESE  FROM  UKRAINE 

For  the  purpose  of  encouraging  free 
and  fair  trade  in  silicomanganese, 
establishing  more  normal  market 
relations,  pursuant  to  the  provisions  of 
Section  734(1)  of  the  U.S  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1673c)  (the 
"Act"),  the  United  States  Department  of 
Commerce  ("the  Department")  and  the 
Government  of  Ukraine  enter  into  this 
suspension  agreement  ("the 
Agreement"). 

The  Department  finds  that  this 
Agreement  is  in  the  public  interest;  that 
effective  monitoring  of  this  Agreement 
by  the  United  States  is  practicable:  and 
that  this  Agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  United  States  domestic 
silicomanganese  products  by  imports  of 
the  merchandise  subject  to  this 
Agreement. 

On  the  basis  of  this  Agreement,  the 
Department  shall  suspend  its 
antidumping  investigation  with  respect 
to  silicomanganese  produced  in 
Ukraine,  subject  to  the  terms  and 
provisions  set  forth  below.  Further,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  and  to  release 
any  cash  deposit  or  bond  posted  on  the 
products  covered  by  this  Agreement  as 
of  the  effective  date  of  this  Agreement. 

I.  Basis  for  the  Agreement 

In  order  to  prevent  the  supprf^.ssion  or 
undercutting  of  price  levels  of  United 
States  domestic  silicomanganese,  the 
Government  of  Ukraine  will  restrict  the 
volume  of  direct  or  indirect  exports  to 
the  United  States  of  silicomanganese 
products  from  all  producers/exporters  of 
silicomanganese  products  in  Ukraine 
subject  to  the  terms  and  provisions  set 
forth  below. 

II.  Definitions 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

(a)  "Date  of  Export"  for  imports  into 
the  United  States  accompanied  by  an 
export  license  and  certificate  of  origin  of 


the  merchandise  subject  to  this 
Agreement  shall  be  considered  the  date 
the  expcHi  license  was  endorsed. 

(b)  "Parties  to  the  Proceeding"  means 
any  interested  party,  within  the 
meaning  of  353.2(k)  of  the  Departments 
regulations,  which  actively  participates 
through  written  submissions  of  factual 
information  or  written  argument. 

(c)  "Indirect  Exports"  means 
arrangements  as  defined  in  Section  IV.D 
of  this  Agreement  and  exports  from 
Ukraine  through  one  or  more  third 
countries,  whether  or  not  such  export  is 
sold  in  one  or  more  third  country  prior 
to  importation  into  the  United  States. 

(d)  For  purposes  of  this  Agreement, 
"United  States"  shall  comprise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Columbia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  territory  of 
the  United  States  of  America. 

(e)  "For  consumption"  means  use  in 
the  production  of  steel,  cast  iron  or 
medium-carbon  ferromanganese.  The 
material  shall  not  be  loaned  or  swapped. 
The  material  shall  not  be  resold  except 
as  a  result  of  force  majeure. 

(f)  "End-user"  means  an  entity,  such 
as  a  steel,  cast  iron  or  medium-carbon 
ferromanganese  producer,  which 
consumes  silicomanganese  as  defined  in 
Section  11(e). 

(g)  "Reference  Price"  means  the  price 
calculated  by  the  Department,  as 
described  in  Section  IV.B,  on  a  monthly 
basis  to  be  used  as  a  floor  price  for  sales 
of  Ukrainian  silicomanganese  into  the 
United  States. 

III.  Product  Coverage 

The  merchandise  covered  by  this 
Agreement  is  silicomanganese. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4%  iron,  more  than 
30%  manganese,  more  than  8%  silicon 
and  not  more  than  3%  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  Agreement,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese. 

This  agreement  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  silicomanganese  may  also  be 


classifiable  under  HTSUS  subheading 
7202.99.5040.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

V.  Export  Limits 

A.  The  export  limits  of  this 
Agreement  shall  be  effective  for  the 
periods  November  1  through  October  31 
(the  "Relevant  Period"). 

The  Government  of  Ukraine  will 
restrict  the  volume  of  direct  or  indirect 
exports  of  Ukrainian  silicomanganese 
on  or  after  the  effective  date  of  this 
Agreement  to  the  United  States  and  the 
transfer  or  withdrawal  from  inventory 
(consistent  with  the  provisions  of 
Section  IV.C)  of  the  merchandise  subject 
to  this  Agreement  in  accordance  with 
the  export  limits  established  annually 
by  the  Department  based  on  the 
methodology  set  forth  in  Appendix  A. 

Export  limits  are  expressed  in  terms 
of  metric  tons  of  silicomanganese. 

Export  limits  are  applied  on  the  basis 
of  "Date  of  Export",  as  defined  in 
Section  II. 

B.  To  qualify  for  delivery  directly  or 
indirectly  to  the  United  States,  the 
contract  price  must  be  at  a  price  at  or 
above  the  reference  price  in  effect  on  the 
date  the  contract  was  signed.  The 
relevant-price  comparison  shall  be  made 
at  comparable  delivery  terms. 

The  reference  price  shall  be 
calculated  consistent  with  the 
methodology  described  in  Appendix  C, 
and  shall  be  releasable  to  the  parties  to 
the  proceeding  under  administrative 
protective  order  (APO).  The  reference 
price  shall  be  calculated  based  on 
published  data  available  to  the 
Departm'ent  as  of  the  25th  day  of  each 
month.  The  reference  price  shall  be 
releasable  to  the  parties  to  the 
proceeding  under  APO  at  most  five  days 
later.  In  the  event  that  the  release  date 
falls  on  a  non-business  day,  the 
Department  may  release  the  reference 
price  earlier,  but  in  no  case  shall  release 
the  reference  price  later  than  the  next 
business  day.  The  reference  price  will 
be  in  effect  for  the  next  30  calendar  days 
or  complete  month,  whichever 
terminates  later.  Following  the  initial 
calculation  of  the  reference  price,  it  is 
understood  that  in  subsequent  periods 
the  Department  will  apply  consistently 
the  calculation  methodology  used  to 
determine  reference  prices.      * 

At  any  time  during  a  Relevant  Period, 
a  delivery  may  be  made  for  the  entire 
amount  of  quota  remaining  for  that 
Relevant  Period.  Any  amount  delivered 
during  a  Relevant  Period  shall  not, 
however,  when  cumulated  with  all  prior 
deliveries  in  such  Relevant  Period, 
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exceed  the  annual  quota  for  that 
Relevant  Period. 

C.  Any  inventories  of  Ukrainian- 
origin  silicomanganese,  currently  held 
by  Ukraine  in  the  United  States  and 
imported  into  the  United  States  between 
the  period  beginning  on  or  after  March 
19,  1994,  (the  date  corresponding  to  the 
Department's  critical  cfrcurastances 
determination)  through  the  effective 
date  of  this  Agreement  will  be  subject  to 
the  following  conditions: 

Such  inventories  will  not  be 
transferred  or  withdrawn  from 
inventory  for  consumption  in  the 
United  States  without  an  export  license 
and  certificate  of  origin  issued  by  the 
Government  of  Ukraine.  A  request  for  an 
export  license  and  certificate  of  origin 
under  this  provision  shall  be 
accompanied  by  a  report  specifying  the 
original  date  of  export,  the  date'of  entr>' 
into  the  United  States,  the  identity  of  ' 
the  original  exporter  and  importer,  the 
customer,  a  complete  description  of  the 
product  (including  lot  numbers  and 
other  available  identifying 
documentation),  and  the  quantitv 
expressed  in  metric  tons.  ' 

Any  amounts  authorized  by  Ukraine 
issuing  an  export  license  under  this 
provision  shall  be  counted  toward  the 
export  limit  for  the  covered  products  for 
the  period  during  which  the  export 
license  and  certificate  of  origin  were 
issued  for  the  product  that  is  transferred 
or  withdrawn.  The  volume  shall  be 
determined  on  the  basis  of  metric  tons 
authorized  by  Ukraine  as  set  forth  in  the 
export  license. 

In  the  event  that  there  is  a  surge  of 
sales  of  Ukrainian-origin 
silicomanganese  from  such  inventor)' 
currently  held  in  the  United  States,  the 
Department  will  decrease  the  export 
limits  to  take  into  account  such  sales. 

D.  Any  arrangement  involving  the 
exchange,  sale,  or  delivery  of 
silicomanganese  products  from  Ukraine 
will  be  counted  towards  export  limits 
under  this  Agreement  to  the  degree  it 
can  be  shown  to  have  resulted  in  the 
sale  or  delivery  in  the  United  States  of 
silicomanganese  products  from  a 
country  other  than  Ukraine. 

E.  Where  covered  products  are 
imported  into  the  United  States  and  are 
subsequently  re-exported  or  further  ' 
processed  and  re-exported,  the  export 
limits  for  the  entered  product  shall  be 
increased  by  the  amount  of  metric  tons 
re-exported.  This  increase  will  be 
applicable  to  the  Relevant  Period 
corresponding  to  the  time  of  such  re- 
export. This  increase  will  be  applied 
only  after  presentation  to  the 
Department  and  opportunity  for 
verification  of  such  evidence 
demonstrating  original  importation.  an\ 
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further  processing,  and  subsequent 
exportation. 

F.  Export  limits  established  for  any  of 
the  identified  Relevant  Periods  may  not 
'  be  used  after  October  31  of  the 
corresponding  Relevant  Period,  except 
that  limits  not  so  used  may  be  used 
during  the  first  three  months  of  the 
respective  following  period  up  to  a 
maximum  of  15  percent  of  the  export 
limit  for  the  current  Relevant  Period. 

Export  limits  for  the  Relevant  Periods 
may  be  used  as  early  as  September  1  of 
the  previous  period  within  the  limit  of 
15  percent  of  the  export  limit  for  the 
previous  Relevant  Period. 

V.  Confirmation  of  Deliveries 

In  recognition  of  the  requirements  of 
Section  734(d)(2)  and  (1)(1),  the 
Department  and  the  Government  of 
Ukraine  agree  that  any  sales  contract 
with  an  end-user  to  be  used  for  the 
purpose  of  delivering  silicomanganese 
under  this  Agreement  must  be 
submitted  to  the  Office  of  Agreements 
Compliance,  U.S.  Department  of 
Commerce,  and  confirmed  by  the 
Department  in  accordance  with  this 
Section.  To  be  confirmed  for  delivery 
under  this  Agreement,  the  party 
submitting  the  contract  must  provide 
the  following  information,  which  shall 
be  releasable  under  APO  at  the  time  the 
Department  approves  the  delivery: 

•  The  date  and  terms,  including 
price,  of  the  contract  with  the  end-user 
pursuant  to  which  the  delivery(ies)  will 
be  made: 

•  A  description  of  the  material  being 
imported: 

•  Identification  of  the  Ukrainian 
supplier  of  the  deliveryties); 

•  The  estimated  place  and  date  on 
which  the  imports  will  enter  the 
customs  territory  of  the  United  States: 

•  The  export  license  and  certificate  of 
origin  numbeKs)  under  which  the 
delivery(ies)  will  be  exported; 

•  A  copy  of  the  contract  with  the  end- 
user  pursuant  to  which  the  delivery(ies) 
are  to  be  made: 

•  An  estimated  delivery  schedule; 

•  Certification  from  the  end-user  that 
it  will  consume  the  imported  product  in 
the  United  States  in  accordance  with 
Section  n(e)  of  this  Agreement; 

•  Certification  that  the  Department 
will  be  provided  v\  ith  proof  of  payment 
for  every  dehvery  received  by  the  end- 
user;  and 

•  Any  other  information  that  the 
Department,  after  consultation  with  the 
Government  of  Ukraine,  determines 
necessary  to  confirm  that  the 
requirements  of  this  Agreement  have 
been  met. 

As  soon  as  possible,  but  within  15 
days  of  a  complete  confirmation  request 


being  filed  with  the  Import 
Administration's  Central  Records  Unit, 
the  Department  will  confirm  that  the 
shipment  qualifies  for  delivery  under 
the  Agreement  or  will  state  specifically 
why  it  does  not  so  qualify.  In  making 
such  determination,  the  Department 
will  limit  its  review  to  determining  (i) 
whether  the  delivery  amount  under 
review  comes  within  the  amount  of 
quota  remaining  for  the  Relevant  Period, 
and  (ii)  whether  the  sales  price  for  the 
delivery  is  at  or  above  the  reference 
price  that  was  in  effect  on  the  date  the 
contract  was  signed. 

Upon  confirmation,  the  Department 
will  subtract  the  total  amoimt  of  the 
delivery  of  Ukrainian-origin 
silicomanganese  from  the  amount  of 
quota  remaining  for  that  Relevant 
Period.  The  Office  of  Agreements 
Compliance  shall  make  publicly 
available,  on  a  current  and  continuous 
basis,  the  amount  of  annual  quota  that 
remains  available  for  the  Relevant 
Period.  If  the  Department  fails  to 
respond  to  a  confirmation  request 
within  15  days,  the  request  shall  be 
deemed  to  be  approved  notwithstanding 
any  other  provisions  of  the  Agreement. 

Further,  if  such  silicomanganese  is 
not  immediately  delivered  to  the  end- 
user,  the  following  conditions  must  be 
met: 

(1)  The  material  will  be  maintained  in 
a  separate  account  for  imports  of 
Ukrainian  silicomanganese  under  this 
Agreement: 

(2)  The  importer  (if  the  owner  of 
material,  or  the  person  for  whom  or  on 
whose  behalf  the  material  is  imported) 
or  his  consignee,  certifies  to  the 
Department  that  such  material  will  not 
be  sold,  loaned.  swap{>ed.  or  utilized 
other  than  for  delivery  to  the  U.S.  end- 
user  for  consumption  in  accordance 
with  Section  11(e)  of  this  Agreement; 

(3)  The  material  enters  the  U.S.  but 
shall  not  be  liquidated  until  such  time 
as  it  is  delivered  to  the  end-user;  and 

(4)  The  importer  certifies  in  writing  to 
make  available  to  the  Department,  each 
month,  a  full  accounting  of  all  deliveries 
from  its  dedicated  account  (including 
each  delivery  from  the  account,  to 
whom  delivery  was  made,  pursuant  to 
which  contract,  in  what  quantity,  and 
confirmation  of  the  status  of  any 
transaction  that  occurred  from  the 
account). 

Prior  to  U.S.  Customs  clearance  of  the 
Ukrainian^rigin  silicomanganese,  the 
importer  (if  the  owner  of  material,  or  the 
person  for  whom  or  on  whose  behalf  the 
silicomanganese  is  imported)  will  notify 
the  Department  of  the  date  of  import, 
the  quantity  and  declared  value  of  the 
shipment,  the  vessel  name,  the  port  of 
entry,  and  the  individual  contract 


pursuant  to  which  the  delivery  is  being 
made.  If  such  information  is  consistent 
with  a  pre-confirmed  delivery  and  the 
notice  of  request  for  delivery  from  the 
end-user,  the  Department  will  notify  the 
U.S.  Customs  Service  within  five 
business  days.  The  importer  will 
provide  certification  to  U.S.  Customs  at 
time  of  import  that  the  material  will  be 
used  only  for  a  sale  subject  to  the 
conditions  of  the  Agreement  and  will  be 
consumed  in  accordance  with  Section 
11(e)  of  this  Agreement.  The  Department 
will  instruct  Customs  to  promptly 
release  the  shipment  once  the 
Department  has  confirmed  that  Customs 
has  received  the  foregoing  notification 
and  certification. 

VI.  Export  Licenses/Certificates 

A.  The  Government  of  Ukraine  will 
restrict,  by  means  of  export  licenses  and 
certificates  of  origin,  the  volume  of 
direct  or  indirect  exports  of  Ukrainian 
silicomanganese. 

TTie  Government  of  Ukraine  will 
ensure  that  the  price  for  the 
merchandise  when  exported  from  the 
territory  of  Ukraine  is  at  or  above  the 
reference  price  as  calculated  pursuant  to 
Appendix  C.  adjusted  for  expenses 
associated  with  the  merchandise 
reaching  the  United  States. 

The  Government  of  Ukraine  shall  take 
action,  including  the  imposition  of 
penalties,  as  may  be  necessary  to  make 
effective  the  obligations  resulting  from 
the  price  restrictions,  export  licenses 
and  certificates  of  origin.  The 
Government  of  Ukraine  will  inform  the 
Etepartment  of  any  violations 
concerning  the  price  restrictions,  export 
licenses  and/or  certificates  of  origin 
which  come  to  its  attention  and  the 
action  taken  with  respect  thereto. 

The  Department  will  inform  the 
Government  of  Ukraine  of  violations 
concerning  the  price  restrictions,  export 
licenses  and/or  certificates  of  origin 
which  come  to  its  attention  and  the 
action  taken  with  respect  thereto. 

B.  Export  licenses  shall  be  issued  and 
certificates  of  origin  shall  be  authorized, 
respectively,  by  the  Government  of 
Ukraine  for  all  direct  or  indirect  exports 
to  the  United  States  of  the  merchandise 
subject  to  this  Agreement  in  quantities 
no  greater  than  the  number  of  metric 
tons  specified  by  the  Department  under 
Section  IV.  A  for  each  Relevant  Period. 

C.  Export  licenses  will  be  issued  and 
certificates  of  origin  will  be  issued  and 
endorsed  against  the  export  limits  for 
Relevant  Periods. 

Export  licenses  for  the  Relevant 
Periods  may  be  used  as  early  as 
September  1  of  the  previous  Relevant 
Period  within  a  limit  of  15  percent  of 


the  export  limit  for  the  previous 
Relevant  Period. 

Export  licenses  issued  for  each 
Relevant  Periods,  may  not  be  used  after 
October  31  for  each  subsequent  year, 
except  that  export  licenses  not  so  used 
may  be  used  during  the  first  three 
months  of  the  respective  following 
period,  up  to  a  maximum  of  15  percent 
of  the  export  limit  for  the  current 
period. 

D.  The  Government  of  Ukraine  will 
require  that  all  exports  of  the 
merchandise  subject  to  this  Agreement 
shall  be  accompanied  by  an  export 
license  (form  to  be  agreed)  and 
certificate  of  origin.  The  export  license 
shall  be  endorsed  pursuant  to  a 
certificate  of  origin  and  issued  no  earlier 
than  one  month  before  the  day,  month, 
and  year  on  which  the  merchandise  is 
accepted  by  a  transportation  company, 
;is  indicated  in  the  bill-of-lading  or  a 
comparable  transportation  document, 
)or  export.  The  export  license  will  also 
indicate  the  customer,  the  complete 
description  of  the  product  exported, 
country  of  origin  of  the 
silicomanganese,  and  quantity 
expressed  in  terms  of  metric  tons.  If  any 
of  this  information  is  in  a  language  other 
than  English,  the  export  license  and 
certificate  of  origin  must  also  contain  an 
Enghsh  language  translation  of  this 
information. 

E.  The  United  States  shall  require 
presentation  of  such  export  license  and 
certificate  of  origin  as  a  condition  for 
entry  into  the  United  States  of  the 
covered  products  of  the  merchandise 
subject  to  this  Agreement  on  or  after  the 
effective  date  of  this  Agreement.  The 
United  States  will  prohibit  the  entry  of 
such  products  not  accompanied  by  such 
an  export  license. 

VII.  Implementation 

In  order  to  effectively  restrict  the 
volume  of  exports  of  silicomanganese  to 
the  United  States,  the  Government  of 
Ukraine  agrees  to  implement  the 
following  procedures: 

A.  Establish  an  export  licensing  and 
certification  program  for  all  exports  of 
silicomanganese  from  Ukraine  to,  or 
destined  directly  or  indirectly  for 
consumption  in,  the  United  States. 

B.  Ensure  compliance  by  all 
Ukrainian  producers,  exporters,  brokers, 
traders,  users,  and/or  related  parties  of 
such  silicomanganese  with  all 
procedures  established  in  order  to 
effectuate  this  Agreement. 

C.  Collect  information  from  all 
Ukrainian  producers,  exporters,  brokers, 
traders,  users,  and/or  related  parties  of 
such  on  the  production  and  sale  of 
silicomang^Qese. 
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D.  Require  that  purchasers  agree  not 
to  circumvent  this  Agreement,  report  to 
Ukraine  subsequent  arrangements 
entered  into  for  the  sale,  exchange,  or 
loan  to  the  United  States  of 
silicomanganese  purchased  from 
Ukraine,  and  include  these  same 
provisions  in  any  subsequent  contracts 
involving  silicomanganese  purchased 
from  Ukraine. 

E.  Impose  strict  sanctions,  such  as 
monetary  damages  or  prohibition  from 
participation  in  the  export  limits 
allowed  by  the  Agreement,  in  the  event 
that  any  Ukrainian  or  Ukrainian-related 
party  does  not  comply  in  full  with  all 
the  terms  of  the  Agreement. 

VIII.  Anticircumvention 

A.  The  Government  of  Ukraine  will 
take  all  appropriate  measures  under 
Ukrainian  law  to  prevent  cfrcumvention 
of  this  Agreement.  It  will  not  enter  into 
any  arrangement  for  the  purpose  of 
circumventing  the  export  limits  in 
Section  IV  of  this  Agreement.  It  will 
require  that  purchasers  agree  not  to 
circumvent  this  Agreement.  It  will 
require  that  all  purchasers  report  to 
Ukraine  subsequent  arrangements 
entered  into  for  the  sale,  exchange  or 
loan  to  the  United  States  of 
silicomanganese  purchased  from 
Ukraine.  It  will  also  require  that  all 
purchasers  include  the  same  provisions 
in  any  subsequent  contracts  involving 
silicomanganese  purchased  from 
Ukraine. 

B.  In  addition  to  the  reporting 
requirements  of  Section  IX  of  this 
Agreement,  the  Government  of  Ukraine 
will  share  writhin  15  days  of  any  request 
from  the  U.S.  Department  of  Commerce 
all  particulars  regarding  initial  and 
subsequent  arrangements  of 
siUcomanganese  between  Ukraine  and 
any  party  regardless  of  the  original 
intended  destination. 

C.  The  Department  of  Commerce  will 
accept  comments  from  all  parties  for 
fifteen  days  after  the  receipt  of 
information  requested  under  paragraph 
B  of  this  Section.  The  Department  will 
determine  within  45  days  of  the  date  of 
the  information  request  under  paragraph 
B  whether  subject  arrangements 
circumvent  the  export  fimitsof  this 
Agreement. 

D.  In  addition  to  the  above 
requirements,  the  Department  shall 
direct  the  U.S.  Customs  Service  to 
require  all  importers  of  silicomanganese 
into  the  United  States,  regardless  of 
stated  country  of  origin,  to  submit  at  the 
time  of  entry  a  written  statement 
certifying  that  the  silicomanganese 
being  imported  was  not  obtained  under 
any  arrangement,  swap,  or  other 
exchange  designed  to  circumvent  the 


export  limits  for  silicomanganese  of 
Ukrainian  origin  estabUshed  by  this 
Agreement.  Where  there  is  reason  to 
believe  that  such  a  certification  has  boen 
made  falsely,  the  Department  will  refer 
the  matter  to  Customs  or  the  Department 
of  lustice  for  further  action. 

E.  The  Department  of  Commerce  and 
the  Government  of  Ukraine  will  consuh 
regarding  any  arrangement  determined 
by  the  Department  of  Commerce  to 
constitute  circumvention  of  this 
Agreement.  If  the  Department 
determines  that  Ukraine  and  its  related 
parties  did  not  actively  participate  in 
the  arrangement,  the  Department  will 
request  consultations  with  Ukraine  to 
resolve  the  problem.  If  the  problem  has 
not  been  resolved  to  the  mutual 
satisfaction  of  both  the  United  States 
and  Ukraine,  the  volume  of  the 
silicomanganese  product  involved  in 
the  circumvention  may  be  counted 
against  the  export  limit  in  effect  at  such 
time.  If  the  Department  determines  that 
Ukraine  actively  participated  in  the 
arrangement,  the  volume  of  such 
arrangement  will  be  deducted  from  the 
export  limits  for  Ukraine. 

F.  If  the  Department  of  Commerce  or 
Government  of  Ukraine  determines  that 
any  silicomanganese  has  been  exported 
to  the  United  States  without  the 
required  export  licenses  and/or 
certificates  of  origin,  Ukraine  shall:  (1) 
Thereafter  prohibit  any  Ukraine 
producer,  exporter,  broker,  trader,  user, 
and/or  related  party  from  supplying 
silicomanganese  to  the  customer 
responsible  for  such  circumvention;  (2) 
impose  other  penalties  as  allowed  by 
law;  and/or  (3)  take  other  actions  to 
prevent  such  circumvention  in  the 
future. 

G.  Given  the  fungibifity  of  the  world 
silicomanganese  market,  the  Department 
of  Commerce  will  take  into  account  the 
following  factors  in  distinguishing 
normal  silicomanganese  market 
arrangements,  swaps,  or  other 
exchanges  from  arrangements,  swaps,  or 
other  exchanges  whidfi  circumvent  the 
export  limits  of  this  Agreement: 

1 .  Existence  of  any  verbal  or  written 
arrangements  which  may  be  designed  to 
circumvent  the  export  limits; 

2.  Existence  of  any  arrangement  as 
defined  in  Section  IV.D  that  was  not 
reported  to  the  Department  pursuant  to 
Section  IX.A; 

3.  Existence  and  function  of  any 
subsidiaries  or  affiliates  of  the  parties 
involved; 

4.  Existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved, 

5.  Deviations  (and  reasons  for 
deviation)  from  the  above  patterns. 
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including  physical  conditions  of 
relevant  silicomanganese  facilities: 

6.  Existence  of  any  payments 
unaccounted  for  by  previous  or 
subsequent  deliveries,  or  any  payments 
to  one  party  for  merchandise  delivered 
or  swapped  by  another  party; 

7.  Sequence  and  timing  of  the 
arrangements; 

8.  Any  other  information  relevant  to 
the  transaction  or  circumstances. 

H.  "Swaps"  include,  but  are  not 
limited  to:  Ownership  swaps — involve 
the  exchange  of  ownership  of  any  type 
of  silicomanganese  product(s),  without 
physical  transfer.  These  may  include 
exchange  of  ownership  of 
silicomanganese  products  in  different 
countries,  so  that  the  parties  obtain 
ownership  of  products  located  in 
different  countries:  or  exchange  of 
ownership  of  silicomanganese  products 
produced  in  different  countries,  so  that 
the  parties  obtain  ownership  of  products 
of  different  national  origin. 

Flag  swaps — involve  the  exchange  of 
indicia  of  national  origin  of 
silicomanganese  products,  without  any 
exchange  of  ownership. 

Displacement  swaps — involve  the  sale 
or  delivery  of  any  type  of 
silicomanganese  product(s)  from 
Ukraine  to  an  intermediary  country  (or 
countries)  which  can  be  shown  to  have 
resulted  in  the  ultimate  delivery  or  sale 
into  the  United  States  of  displaced 
silicomanganese  products  of  any  type, 
regardless  of  the  sequence  of  the 
transaction. 

I.  The  Department  will  enter  its 
determinations  regarding  circumvention 
into  the  record  of  the  Agreement. 

IX.  Monitoring 

The  Government  of  Ukraine  will 
provide  to  the  Department  such 
information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  this  Agreement.  The 
Department  of  Commerce  shall  provide 
semi-annual  reports  to  the  Government 
of  Ukraine  indicating  the  volume  of 
imports  of  the  subject  merchandise  to 
the  United  States,  together  with  such 
additional  information  as  is  necessary 
and  appropriate  to  monitor  the 
implementation  of  this  Agreement. 

A.  Reporting  of  Data 

Beginning  on  the  effective  date  of  this 
Agreement,  the  Government  of  Ukraine 
shall  collect  and  provide  to  the 
Department  the  information  set  forth,  in 
the  agreed  format  in  Appendix  B.  All 
such  information  will  be  provided  to  the 
Department  on  a  semi-annual  basis  on 
June  1  and  December  1  of  each  calendar 
year,  or  upon  request.  Such  information 
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will  be  subject  to  the  verification 
provision  identified  in  Section  IX.Qof 
this  Agreement. 

The  Department  may  disregard  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction. 

Both  governments  recognize  that  the 
effective  monitoring  of  this  Agreement 
may  require  that  Ukraine  provide 
information  additional  to  that  which  is 
identified  above.  Accordingly,  the 
Department  may  establish  additional 
reporting  requirements,  as  appropriate, 
during  the  course  of  this  Agreement. 
The  Department  shall  provide  notice  to 
the  Government  of  Ukraine  of  any 
additional  reporting  requirements  no 
later  than  45  days  prior  4o  the  period 
covered  by  such  reporting  requirements 
unless  a  shorter  notice  period  is 
mutually  agreed. 

B.  Other  Sources  for  Monitoring 

The  Department  will  review  publicly- 
available  data  as  well  as  Customs  Form 
7501,  entry  summaries,  and  other 
official  import  data  from  the  Bureau  of 
the  Census,  on  a  monthly  basis,  to 
determine  whether  there  have  been 
imports  that  are  inconsistent  with  the 
provisions  of  this  Agreement. 

The  Department  will  monitor  Bureau 
of  the  Census  IM-115  computerized 
records,  which  include  the  quantity  and 
value  of  each  entry.  Because  these 
records  do  not  provide  other  specific 
entry  information,  such  as  the  identity 
of  the  producer/exporter  which  may  be 
responsible  for  such  sales,  the 
Department  may  request  the  U.S. 
Customs  Service  to  provide  such 
information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 

The  Department  may  also  request  the 
U.S.  Customs  Service  to  direct  ports  of 
entry  to  forward  an  Antidumping  Report 
of  Importations  for  entries  of  the  subject 
merchandise  during  the  period  this 
Agreement  is  in  effect. 

C.  Verification 

The  Government  of  Ukraine  agrees  to 
permit  full  verification  of  all 
information  related  to  the 
administration  of  this  Agreement,  on  an 
annual  basis  or  more  frequently,  as  the 
Department  deems  necessary  to  ensiu°e 
that  Ukraine  is  in  full  compliance  with 
the  terms  of  the  Agreement. 

X.  Disclosure  and  Comment 

A.  The  Department  stiall  make 
available  to  representatives  of  each 
party  to  the  proceeding,  under 
appropriately-drawn  administrative 
protective  orders  consistent  with  the 


Department's  Regulations,  business 
proprietary  information  submitted  to  the 
Department  semi-annually  or  upon 
request,  and  in  any  administrative 
review  of  this  Agreement. 

B.  Not  later  than  30  days  after  the  date 
of  disclosure  under  Section  IX.  A,  the 
parties  to  the  proceeding  may  submit 
written  comments  to  the  Department, 
not  to  exceed  30  pages. 

C.  During  the  anniversary  month  of 
this  Agreement,  each  party  to  the 
proceeding  may  request  a  hearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  Section  751  of  the  Act 
(19  U.S.C.  1675)  and  applicable 
regulations. 


XI.  Consultations 

The  Government  of  Ukraine  and  the 
Department  shall  hold  consultations 
regarding  matters  concerning  the 
implementation,  operation,  or 
enforcement  of  this  Agreement.  Such 
consultations  will  be  held  each  year 
during  the  anniversary  month  of  this 
Agreement,  except  that  in  the  12  months 
following  the  signing  of  the  Agreement, 
consultations  will  be  held  semi- 
annually. Additional  consultations  may 
be  held  at  any  other  time  upon  request 
of  either  the  Government  of  Ukraine  or 
the  Department.  Emergency 
consultations  may  be  held  in 
accordance  with  Section  XII.A. 

XII.  Violations  of  the  Agreement 

A.  Violation 

"Violation"  means  noncompliance 
with  the  terms  of  this  Agreement  caused 
by  an  act  or  omission  by  the 
Government  of  Ukraine  except,  at  the 
discretion  of  the  Secretary,  an  act  or 
omission  which  is  inadvertent  or 
inconsequential. 

The  Government  of  Ukraine  will 
inform  the  Department  of  any  violations 
which  come  to  its  attention  and  the 
action  taken  with  respect  thereto. 

Imports  in  excess  of  the  export  limits 
set  out  in  this  Agreement  shall  not  be 
considered  a  violation  of  this  Agreement 
or  an  indication  the  Agreement  no 
longer  meets  the  requirements  of 
Section  734(1)  of  the  Act.  where  such 
imports  are  minimal  in  volume,  are  the 
result  of  technical  shipping 
circumstances,  and  are  applied  against 
the  export  limits  of  the  following  year. 

Prior  to  making  a  determination  of  an 
alleged  violation,  the  Department  will 
engage  in  emergency  consultations. 
Such  consultations  shall  begin  no  later 
than  14  days  from  the  day  of  request 
and  shall  provide  for  full  review,  but  in 
no  event  will  exceed  30  days.  After 


consultations,  the  Department  will 
provide  the  Government  of  Ukraine  10 
days  within  which  to  provide 
comments.  The  Department  will  make  a 
determination  within  20  days. 
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B.  Appropriate  Action 

If  the  E)epartment  determines  that  this 
Agreement  is  being  or  has  been  violated, 
the  Department  will  take  such  action  as 
it  determines  is  appropriate  under 
Section  734(i)  of  the  Act  and  §  353.19  of 
the  Department's  Regulations. 

XIII.  Duration 

The  export  limits  provided  for  in  ' 

Section  IV  of  this  Agreement  shall 
remain  in  force  from  the  effective  date 
of  this  Agreement  through  October  31, 
1999.       I 

The  Department  will,  upon  receiving 
a  proper  request  no  later  than  October 
31,  1998,  conduct  an  administrative 
review  under  Section  751  of  the  Act. 
The  Department  expects  to  terminate 
this  Agreement  and  the  underlying 
investigation  no  later  than  October  31, 
1999.  as  long  as  Ukraine  has  not  been 
found  to  have  violated  the  Agreement  in 
any  substantive  manner.  Such  review 
and  termination  shall  be  conducted 
consistent  with  §353.25  of  the 
Department's  regulations. 

The  Government  of  Ukraine  may 
terminate  this  Agreement  at  any  time 
upon  notice  to  the  Department. 
Termination  shall  be  effective  60  days 
after  such  notice  is  given  to  the 
Department.  Upon  termination  at  the 
request  of  the  Government  of  Ukraine, 
the  proWsions  of  Section  734(i)  of  the 
Act  shall  apply. 

XIV.  Other  Provisions 

A.  In  entering  into  this  Agreement, 
the  Government  of  Ukraine  does  not 
admit  that  any  sales  of  the  merchandise 
subject  to  this  Agreement  have  been 
made  at  less  than  fair  value  or  that  such 
sales  have  materially  injured,  or 
threatened  material  injury  to,  an 
industry  or  industries  in  the  United 
States. 

B.  The  English  language  version  of 
this  Agreement  shall  be  controlling. 

C.  For  all  purposes  hereunder,  the 
Department  and  the  signatory 
Government  shall  be  represented  by, 
and  all  communications  and  notices 
shall  be  given  and  addressed  to: 

Department  of  Commerce 

U.S.  Department  of  Commerce. 
Assistant  Secretary  for  Import 
Administration.  International  Trade 
Administration,  Washington.  D.C. 
20230.  USA 


JMI 


Government  of  Ukraine 

Ministry  of  Foreign  Economic  Relations 
of  Ukraine,  Deputy  Minister  for 
Foreign  Economic  Relations,  8, 
Lvivska  Square.  Kiev,  GSP— 655. 
254655.  Ukraine 

XV.  Effective  Date 

The  effective  date  of  this  Agreement 
suspending  the  antidumping 
investigation  on  siUcomanganese  from 
Ukraine,  October  31, 1994. 

Signed  on  this  thirty-first  day  of  October 
1994. 

(     For  the  U.S.  Department  of  Commerce. 

Susan  G.  Esserman. 

For  the  Government  of  Ukraine. 

Valeriy  L.  Mazur. 

Appendix  A 

The  annual  export  limits  for  each  Relevant 
Period  will  be  calculated  in  a  two-step 
process.  The  first  step,  which  will  be 
calculated  only  once,  is  the  calculation  of  the 
ratio  of  7.992  metric  tons  of  silicomanganese 
to  U.S.  raw  steel  production  in  1993.  The 
second  step,  which  is  to  be  calculated  at  the 
beginning  of  every  Relevant  Period,  is  to 
multiply  the  ratio  calculated  in  the  first  step 
by  the  U.S.  raw  steel  production  forecast 
covering  the  upcoming  Relevant  Period. 

The  Department  will  obtain  estimates  of 
United  States  raw  steel  production  for  the 
purposes  of  this  Agreement  from  Data 
Resources,  Inc. 

During  the  life  of  the  Agreement,  the 
Department  can.  as  appropriate,  select 
alternative  sources  to  use  in  determining  U.S. 
raw  steel  production.  Should  the  Department 
determine  that  the  identified  source  is  no 
longer  appropriate,  the  Department  will  give 
parties  at  least  30  days  notice  of  its  decision. 

The  export  limit  will  be  announced  by  the 
Department  30  days  prior  to  the  start  of  the 
Relevant  Period. 

Appendix  B 

In  accordance  with  the  established  format, 
the  Government  of  Ukraine  shall  collect  and 
provide  to  the  Department  all  information 
necessary  to  ensure  compliance  with  this 
Agreement. 

The  Government  of  Ukraine  will  collect 
and  maintain  sales  data  to  the  United  States, 
in  the  home  market,  and  to  countries  other 
than  the  United  States,  on  a  continuous  basis 
and  provide  the  prescribed  information  to  the 
Department.  Information  for  the  periods 
November  1  through  April  30  and  May  1 
through  October  31  for  each  Relevant  Period, 
will  be  provided  to  the  Department  on  a 
semi-annual  basis  on  June  1  and  December  1 
respectively  of  each  calendar  year,  or  upon 
request. 

The  Government  of  Ukraine  will  provide  a 
narrative  explanation  to  substantiate  all  data 
collected  in  accordance  with  the  following 
formats. 

Report  of  Inventdties 

Report,  by  location,  the  inventories  held  by 
Ukraine  in  the  United  States  and  imported 
into  the  United  States  between  the  period 


beginning  March  19. 1994.  through  the 
effective  date  of  the  Agreement. 

1.  Quantity:  Indicate  original  units  of 
measure  and  in  metric  tons. 

2.  Location:  Identify  where  the  inventory  is 
currently  being  held.  Provide  the  name  and 
address  for  the  location. 

3.  Titled  Party.  Name  and  address  of  party 
who  legally  has  title  to  the  merchandise. 

4.  License  Number{s):  Indicate  the 
number(s)  relating  to  each  entry  now  being 
held  in  inventor\'. 

5.  Certificate  of  Origin  Number(s):  Indicate 
the  numberfs)  relating  to  each  sale  or  entry. 

6.  Date  of  Original  Export:  Date  the  export 
license  is  endorsed. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

8.  Original  Importer:  Name  and  address. 

9.  Original  Exporter:  Name  and  address. 

10.  Complete  Description  of  Merchandise: 
Include  lot  numbers  and  other  available 
information. 

United  States  Sales 

1.  Export  License  Number(s):  Indicate  the 
number(s)  relating  to  each  entry  now  being 
held  in  inventory. 

2.  Certificate  of  Origin  Number(s):  Indicate 
the  number(s)  relating  to  each  sale  or  entr>'. 

3.  Complete  Description  of  Merchandise: 
Include  lot  numbers  and  other  available 
information. 

4.  Quantity:  Indicate  in  original  units  of 
measure  and  in  metric  tons. 

5.  Total  Sales  Value:  Indicate  currency 
used. 

6.  Unit  Price:  Indicate  currency  used. 

7.  Date  of  Sale:  The  date  all  terms  of  order 
are  confirmed. 

8.  Sales  Order  Number(s):  Indicate  the 
numberfs)  relating  to  each  sale  and/or  enu^-. 

9.  Date  of  Export:  Date  the  export  license 
is  endorsed. 

10.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

11.  Importer  of  Record:  Name  and  address. 

12.  Customer:  Name  and  address. 

13.  Customer  Relationship:  Indicate 
whether  related  or  unrelated. 

14.  Final  Destination:  Name  and  address  of 
location  for  consumption  in  the  United 
States. 

15.  Other:  i.e..  used  as  collateral,  will  be  re- 
exported, etc. 

Home  Market  Sales 

1.  Sales  Order  Numberfs):  Indicate  the 
nuraberfs)  relating  to  each  sale. 

2.  Quantity:  Indicate  in  original  units  of 
measure  and  in  metric  tons. 

3.  Date  of  Sale:  Date  all  terms  of  order  are 
confirmed. 

4.  Delivery  Date:  Date  the  merchandise  was 
delivered  to  the  customer. 

5.  Customer:  Name  and  address. 

6.  Customer  Relationship:  Indicate  whether 
related  or  unrelated. 

Sales  Other  Than  United  States 

1.  Export  License  Numberfs}:  Indicate  the 
numberfs)  relating  to  each  sale  and/or  entr>-. 

2.  Certificate  of  Origin  Numberfs);  Indicate 
the  numberfs)  relating  to  each  sale  or  entrj-. 
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3.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  and  in  metric 
tons. 

4.  Date  of  Sale  Thf>  date  all  terms  of  order 
are  confirmed 

5.  Salffi  Order  Numberis):  Indicate  the 
nmnber(s)  relating  to  each  sate  and/or  entr). 

6.  Date  of  Export:  Date  the  export  license 
is  endorsed. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  a  book 
transfer  took  place. 

8.  Importer  of  Record:  Name  and  address. 

9.  Customer  Name  and  address. 

10.  Customer  Relationship:  Indicate 
whether  related  or  unrelated. 

11.  Final  Destination:  Name  and  address  of 
location  for  consumption. 

12.  Other  i.e.,  used  as  collateral,  will  be  re- 
exported, etc. 

Appendix  C 

The  following  is  the  methodology  the 
Department  will  use  when  calculating  the 
monthly  reference  price  for  the  purposes  of 
this  Agreement.  The  monthly  reference  price 
will  be  calculated  according  to  a  six-step 
process. 

(1)  The  Deportment  will  calculate  the 
historical  market  price  in  effect  for  the  base 
period.  The  relevant  weekly  prices  will  be 
averaged  by  the  Department  to  arrive  at  one 
figure  for  the  base  period.  The  Department 
will  do  this  calculation  only  once,  using 
Metals  Week  information. 

(2)  The  Department  will  identify  the 
current  market  price  in  e^ect  and  available 
to  the  De{>artment  for  the  latest  four  weeks 
before  the  25th  of  each  month.  The 
Department  will  calculate  a  simple  average  of 
those  figures,  using  the  midpoint  of  each 
week's  Metals  Week  price  range  as  the 
reported  price. 

(3)  The  Department  will  calculate  the 
percentage  change  from  the  base  period 
Metals  Week  price  to  the  current  Metals 
Week  price  by  subtracting  the  historical  price 
from  the  current  price  and  dividing  the  result 
by  the  historical  price. 

(4)  The  Department  will  identify  the  price 
to  the  domestic  producer  of  silicomanganese 
during  the  base  period  using  information 
presented  in  the  petition. 

(5)  The  Department  will  apply  the 
percentage  change  calculated  in  the  third 
step  by  the  price  to  the  domestic  producer 
during  the  base  period,  resulting  in  an 
updating  adjustment  for  that  price. 

(6)  The  Department  will  add  the 
adjustment  from  the  price  to  the  domestic 
producer  during  the  base  period  to  yield  the 
upcoming  month's  reference  price. 

The  base  period  for  calculating  the 
monthly  reference  price  shall  be  the  same  for 
the  historical  market  price  and  the  price  to 
the  domestic  producer.  That  base  period 
shall  span  between  6  months  and  3  years  and 
shall  end  no  later  than  18-30  months  before 
the  effective  date  of  this  agreement. 

During  the  life  of  the  Agreement,  the 
Department  can,  as  appropriate,  select 
alternative  sources  to  use  in  determining  the 
current  U.S.  market  price  for 
silicomanganese.  Should  the  Department 
determine  that  the  identified  source  is  no 


longer  appropriate,  the  Department  will  give 
parties  at  least  30  days  notice  of  its  decision 
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DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  ttie  Commission  on  Roles 
and  Missions  of  ttie  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Anned  Forces. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces.  The  Commission  will  meet  in 
open  session  from  10:00  a.m.  until  1:00 
p.m.,  and  in  closed  session  from  1:00 
p.m.  until  6:00  p.m. 

The  meeting  will  be  divided  into 
three  sections:  a  review  of  logistics 
studies  conducted  by  the  Defense 
Science  Board,  a  discussion  of  issues 
the  Commission  will  address  in  its  final 
report,  and  a  classified  briefing  on 
counter-proliferation  presented  by 
members  of  the  Joint  Staff.  The  meeting 
will  remain  open  for  the  Defense 
Science  Board  logistics  review  and  for 
the  review  of  Commission  issues  which 
are  not  likely  to  require  the  discussion 
of  classified  information.  During  the 
closed  portion  of  the  meeting,  the 
Commission  will  consider  issues  that 
will  include  the  disclosure  and 
discussion  of  classified  information, 
including  the  Joint  Staffs  counter- 
proliferation  briefing. 

In  accordance  with  section  10(d]  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92^53,  as  amended  (5 
U.S.C.  App  II),  it  has  been  determined 
that  these  portions  of  the  Commission 
on  Roles  and  Missions  meeting  concern 
matters  listed  in  5  U.S.C.  552b(c)(l).  and 
that,  accordingly,  the  meeting  will  be 
closed  to  the  public  during  these  times. 
DATES:  December  14,  1994, 10:00  a.m. 
until  6:00  p.m. 

ADDRESSES:  Commission  on  Roles  and 
Missions  of  the  Armed  Forces,  1100 
Wilson  Boulevard,  Suite  1200F, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  Hartung,  Director  for 
Public  Affairs,  Commission  on  Roles 
and  Missions,  1100  Wilson  Boulevard, 
Suite  1200F,  ArUngton,  Virginia  22209; 
telephone  (703)  696-425Q. 
SUPPLEMENTARY  INFORMATION:  Seating 
will  be  available  on  a  first-come,  first- 
served  basis.  Members  of  the  press  who 


wish  to  reserve  seating  should  contact 
Commander  Gregg  Hartung,  Director  for 
Public  Affairs,  in  advance  at  (703)  696- 
4250. 

Dated:  November  23, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
jFR  Doc.  94-29334  Filed  11-28-94;  8:45  ami 
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Defense  Science  Board  Task  Force  on 
Concurrency  and  Risk  Assessment  on 
F-22  Program;  Meetings 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Concurrency  and  Risk 
Assessment  on  F-22  Program  will  meet 
in  closed  session  on  December  7-8, 
1994  at  the  Institute  for  Defense 
Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  assess  the  concurrency  and  risk 
assessment  of  the  F-22  program. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92^63,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(4)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  November  22, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-29338  Filed  11-28-94;  8:45  ami 
BILLING  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Environmental  Security 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Environmental  Security 
will  meet  in  open  session  on  January 
12-13  and  February  13-14, 1995  at 
Strategic  Analysis.  Inc.,  4001  N.  Fairfax 
Drive,  Arlington,  Virginia. 

The  Mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technologv 
on  scientific  and  technical  matters  as 


they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Ed 
Dyckman  at  (703)  697-9107. 

Dated:  November  22, 1994. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense^ 

(PR  Doc.  94-29335  Filed  11-28-94;  8:45  am) 
BILLING  CODE  5000-04-M 

Defense  Science  Board  Task  Force  on 
Environmental  Security 

ACTION:  Change  in  date  of  Advisory 
Committee  Meeting  Notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on 
Environmental  Security  scheduled  for 
December  12-13, 1994  as  pubHshed  in 
the  Federal  Register  (Vol.  59,  No.  201, 
Page  52766,  Wednesday,  October  19, 
1994.  FR  Doc.  94-25799)  will  be  held  on 
December  20-21, 1994.  In  all  other 
respects  the  original  notice  remains 
unchanged. 

Dated:  November  22. 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 
|FR  Doc.  94-29336  Filed  11-28-94;  8:45  am) 
BILLING  CODE  S00O-O«-M 


Defense  Science  Board  Task  Force  on 
Global  Positioning  System  (GPS) 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Global  Positioning 
System  (GPS)  will  meet  in  closed 
session  on  December  14-15, 1994  at  the 
ANSER  Corporation,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  and 
recommend  options  available  to 
improve  GPS  jam  resistance  with 
particular  emphasis  on  GPS  tactical 
weapon  applications.  The  main  focus  of 
the  Task  Force  shall  be  the  investigation 
of  techniques  for  improving  the 
resistance  of  GPS  embedded  receivers  in 
tactical  missiles  and  precision 
munitions  and  their  delivery  platforms. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  (5 


IMI 


U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  22, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  94-29337  Filed  11-28-94;  8:45  am] 
BILLING  CODE  SOO(MM-M 


DEPARTMENT  OF  EDUCATION 

Reauttiorization  of  Adult  and 
Vocational  Education  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  public  hearings  on  the 
reauthorization  of  adult  and  vocational 
education  programs. 

SUMMARY:  The  Secretary  of  Education 
announces  public  hearings  on  the 
reauthorization  of  programs  under  the 
Adult  Education  Act,  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act,  and  the  National 
Literacy  Act  of  1991.  The  hearings  will 
be  held  on  December  12-13, 1994,  at  the 
Aristocrat  Hotel,  1933  Main  Street, 
Dallas,  Texas,  (214)  741-7700. 

The  hearings  for  the  Adult  Education 
Act,  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act,  and 
the  National  Literacy  Act  will  provide 
an  opportunity  for  interested  persons  to 
present  their  views  on  key  issues  and 
programs  for  consideration  in  the 
development  of  the  Department's 
reauthorization  proposals  for  these 
important  program  areas.  Separate 
hearings  for  adult  education  and  for 
vocational  education  will  be  held. 
Separate  hearings  are  an  attempt  to 
ensure  participation  of  as  many 
presenters  as  possible  and  are  not  meant 
to  limit  the  scoj>e  of  discussion. 
Commenters  are  encouraged  to  address 
reauthorization  issues  that  cut  across 
both  the  adult  and  vocational  education 
programs  or  that  address  linking  these 
programs  with  other  Federal  programs 
or  initiatives. 

Public  hearings  are  scheduled  from 
9:00  a.m.  to  4:30  p.m.  on  December  12th 
and  9:00  a.m.  to  12:00  p.m.  on 
December  13th.  The  Department  will 
generally  select  persons  to  testify  on  a 
first-come,  first-served  basis  but  will 
attempt  to  ensure  that  testimony  is 
received  from  representatives  of  diverse 
constituencies.  Persons  wishing  to 
confirm  their  appearance  prior  to  the 
hearing  date  must  submit  a  written 
request  to  the  Department  of  Education 
(FAXES  encouraged),  including  the 


participant's  name,  address,  telephone 
number,  FAX  number  (if  available),  and 
organizational  affiliation  (if 
appropriate).  Written  requests  to  present 
oral  testimony  must  he  received  on  or 
before  December  7. 1994. 

The  request  should  be  addressed  to 
Phyllis  Dorsey,  Division  of  Adult 
Education  and  Literacy,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.  room  4424. 
Mary  E.  Switzer  Building,  Washington, 
DC  20202-7320  or  Nancy  Essey, 
Division  of  Vocational  and  T'K;hnical 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SW,  room  4317,  Mary  E.  Switzer 
Building,  Washington,  DC  20202-7241. 
Requests  will  be  accepted  via  FAX  and 
may  be  sent  to  the  following  FAX 
number:  (202)  205-8973.  No  advance 
notice  is  needed  for  attendance  at  the 
hearings. 

The  opportunity  for  on-site 
registration  to  provide  oral  testimony 
also  will  be  provided  on  a  space 
available  basis.  Persons  not  able  to 
testify  are  encouraged  to  submit  written 
testimony.  Written  testimony  may  be 
submitted  at  the  hearings  or  may  be 
mailed  to  the  Department  at  either  of  the 
addresses  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adult  Education  Hearings 

Phyllis  P.  Dorsey.  Division  of  Adult 
Education  and  Literacy  (202)  205-9311. 

Vocational  Education  Hearings 

Nancy  E.  Essey,  Division  of 
Vocational  and  Technical  Education 
(202) 205-9868. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  also  has  requested  written 
comments  from  the  public  on  the 
reauthorization  of  adult  and  vocational 
education  programs  in  a  notice 
published  in  the  Federal  Register  on 
September  20. 1994  (59  FR  48366). 

The  Secretary  is  holding  these 
hearings  to  provide  interested  persons 
with  the  opportunity  to  present  their 
views  on  current  adult  education  and 
vocational  education  programs,  to 
suggest  modifications  and  alternatives 
to  these  programs,  and  to  recommend 
new  and  innovative  program  initiatives 
that  support  the  Goals  2000:  Educate 
America  Act  and  the  achievement  of  the 
National  Education  Goals,  particularly 
the  following  goals: 
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(a)  By  the  year  2000,  the  high  school 
graduation  rate  will  increase  to  at  least 
90  percent. 

(b)  By  the  year  2000,  every  Sdult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  Secretary  is  especially  interested 
in  public  views  on  the  broad  program 
issues  identified  in  the  September  20, 

1994,  Federal  Register  notice.  Persons 
interested  in  participating  in  the 
hearings  are  urged  to  review  the  Federal 
Register  notice  to  become  familiar  with 
the  issues  and  programs  that  should  be 
addressed. 

Need  for  Reauthorization 

The  authorization  for  the  Adult 
Education  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  expires  September  30, 

1995.  In  order  to  contribute  in  a  timely 
manner  to  congressional  reauthorization 
discussions,  the  Secretary  has  begun  a 
review  of  these  programs.  To  ensure 
public  participation  in  the 
reauthorization,  in  addition  to 
requesting  written  comments,  the 
Secretary  has  recently  concluded  public 
hearings  in  four  cities  and  has  decided 
to  held  an  additional  hearing  in  Dallas. 

Hearing  Procedures 

A  senior  Department  official  will 
preside  at  each  hearing  and  will  be 
accompanied  by  a  panel  of  Department 
of  Education  employees  and  other 
Federal  agency  representatives.  The. 
Secretary  encourages  Members  of 
Congress,  Governors,  State  legislators. 
State  agency  personnel.  State  Board 
representatives,  practitioners,  members 
of  professional  associations,  business 
representatives,  community  leaders, 
organized  labor,  representatives  of 
higher  education  institutions.  Private 
Industry  Council  representatives, 
special  population  groups,  Tribal 
representatives,  and  students  to 
participate  in  the  hearings. 

Participants  who  are  selected  to 
testify  wrill  be  notified  of  the  time  of 
their  presentation.  Participants  may 
comment  on  any  issue  or  program 
relating  to  the  reauthorization. 
Participants  will  be  grouped  in  panels  of 
four  or  more  persons.  Each  participant 
will  be  limited  to  five  minutes  of  oral 
presentation  and  five  minutes  for 
responding  to  questions  from  the 
Federal  panel.  More  extensive 
discussions  may  be  included  in  written 
comments  submitted  at  the  hearings. 

Presenters  are  asked  to  submit  two 
copies  of  their  written  comments  and 


recommendations  for  the  record  on  the 
day  they  appear  at  the  hearings. 

Dated:  November  21, 1994. 

Augusta  Souza  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

IFR  Doc.  94-29400  Filed  11-28-94;  8:45  ami 
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DEPARTMENT  OP  ENERGY 

Research,  Development,  and 
Demonstration  of  Metal  Casting 
Research  to  Increase  the 
Competitiveness  of  the  U.S.  Foundry 
Industry 

AGENCY:  Department  of  Energy.  Idaho 
Operations  Office. 

ACTION:  Solicitation  for  Financial 
Assistance:  Metal  Casting 
Competitiveness  Research  Program. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID),  is  seeking  applications  for  cost- 
shared  research  and  technology 
development  in  the  U.S.  metal  casting 
industry.  The  objective  is  to  promote  the 
competitiveness  and  energy  efficiency 
of  the  U.S.  metal  casting  industry 
through  major  gains  in  manufacturing 
productivity;  remediation  technologies; 
process  cost  reduction;  and  product 
quahty  improvement.  This  is  a  complete 
solicitation  document.  No  other 
solicitation  will  be  issued  for  this  Metal 
Casting  Competitiveness  Research 
Program. 

DATES:  The  deadline  for  receipt  of 
applications  is  January  19.  1995. 

ADDRESSES:  Applications  shall  be 
submitted  to:  B.  G.  Bauer.  Contracting 
Officer;  Procurement  Services  Division; 
U.  S.  Department  of  Energy;  Idaho 
Operations  Office;  850  Energy  Drive,  MS 
1221;  Idaho  Falls,  Idaho  83401-1563. 
[NUMBER  DE-PS07-95ID1 33391 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Bruns,  Contract  Specialist.  (208) 
526-1534. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  order  to  improve  the 
competitiveness  and  energy  efficiency 
of  the  U.S.  metal  casting  industry,  the 
Office  of  Industrial  Processes  (OIP)  of 
the  DOE  has  sponsored  a  R&D  program 
titled  Metal  Casting  Competitiveness 
Research  Program.  As  part  of  this 
program,  this  solicitation  for  federal 
financial  assistance  applications  is 
being  issued. 


JMI 


Project  Description 

IX)^  anticipates  awarding 
approximately  two  to  eight  Cooperative 
Agreements  in  accordance  with  DOE 
Financial  Assistance  regulations 
appearing  at  Title  10  of  the  Code  of 
Federal  Regulations.  Chapter  II 
Subchapter  H.  Part  600  as  a  result  of  this 
soHcitation,  provided  applications 
received  meet  or  further  the  objectives 
of  Public  Law  101-425,  Department  of 
Energy  Metal  Casting  Competitiveness 
Research  Act  of  1990.  and  funds  are 
available.  Federal  funds  appropriated 
for  this  solicitation  are  approximately 
$1,750,000  and  are  to  be  used  to  fund 
the  entire  research  effort.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  81.078.  Each  award 
will  make  available  federal  funds  to  a 
project  on  a  cost-sharing  basis,  but  the 
federal  funding  contribution  will  not 
exceed  50  percent  of  the  total  cost  of  a 
research  project.  Under  Cooperative 
Agreements  it  is  anticipated  there  will 
be  substantial  involvement  by  DOE. 

DOE  suggests,  but  does  not  require,  a 
multi-phase  approach  and  projects  may 
be  initiated  at  the  bench  (Phase  I), 
laboiatory  (Phase  II),  or  pilot-scale 
(Phase  111),  levels.  The  period  of 
performance  for  Phase  I  is  anticipated  to 
be  12  months.  At  the  end  of  Phase  I. 
provided  satisfactory  progress  has  been 
made  and  funds  are  available,  DOE  may 
award  a  continuation  of  work  to 
undertake  further  development  if  the 
participant  demonstrates  a  continuing 
need  for  federal  assistance,  shows 
sufficient  progress  in  the  research  effort 
in  Phase  I.  has  completed  Phase  I  in 
compliance  with  a  mutually  agreed 
management  plan,  and  identifies  the 
new  research  plarmed. 

The  thrust  of  the  Program  is  directed 
towards  R&D  which  will  improve  the 
competitive  position  and  energy 
efficiency  of  the  U.S.  metal  casting 
industry,  defined  as  the  industries 
identified  by  codes  numbered  3321, 
3322, 3324, 3325. 3363.  3364,  3365. 
3366,  and  3369,  in  the  Standard 
Industrial  Classification  manual 
published  by  the  Office  of  Management 
and  Budget  in  1987.  Utilizing  the 
recommendations  of  the  DOE  Metal 
Casting  Industrial  Advisory  Board,  and 
in  accordance  with  the  objectives  of 
Public  Law  101-425,  the  below  listed 
priority  research  subject  areas  have  been 
identified.  Proposals  for  research  in 
areas  not  included  in  the  list  below  will 
not  be  considered.  Applications  must 
identify  the  priority  area  being 
addressed,  explain  why  industry  is  not 
already  performing  the  proposed 
research,  and  why  DOE  funding  is 
appropriate. 
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Metal  Casting  Research  Priorities 

This  solicitation  is  to  be  focused  on 
the  following  metal  casting  research 
priorities  identified  by  the  industry  and 
the  Industrial  Advisory  Board. 

1.  Solidification  and  Casting 

Technologies: 

a.  Dimensional  control  of  castings, 

b.  Clean  cast  metal  technology, 

c.  Lost  Foam  casting  technology, 

d.  Cast  metal  properties, 

e.  Porosity  and  inclusion  defect 
elimination  technology, 

f.  Thixotropic  molding  and 
rheocasting, 

g.  Solidification  technology. 

2.  Computational  Modeling  and  Design: 

a.  Computer  integrated  processing 
methods  for  productivity  and 
quality  improvements  such  as 
Computer  Aided  Design  (CAD), 
Computer  Aided  Engineering 
(CAE),  Computer  Aided 
Manufacturing,  (CAM),  and 
Computer  Integrated  Manufacturing 
(CIM). 

b.  Interaction  of  process  variables, 

c.  Predictive  Cupola  furnace  model, 

d.  Thermophysical  property  data  base 
development  for  commercial 
casting  alloys. 

3.  Processing  Technologies  and  Design 

for  Energy  Efficiency,  Material 
Conservation,  Environmental 
Protection,  or  Industrial 
Productivity: 

a.  Energy  Efficiency: 

(1)  Aluminum  furnace  optimization, 

(2)  Cupola  furnace  optimization. 

(3)  Waste  heat  recuperation  for 
melting  and  holding  furnace  and 
process  ovens. 

b.  Material  Conservation: 

(1)  Process  improvements  for 
lightweight  components  of 
aluminum  and  magnesium, 

(2)  Net  shape  casting  such  as 
permanent  molding  and  high 
pressure  die  casting  with  disposable 
core  and  investment  casting 
technologies, 

(3)  Improved  molten  metal  delivery 
system  designs, 

(4)  Net  shape  high  modulus  ferrous 
casting  technology  (Steel), 

(5)  Thin  wall  metal  casting  technology 
(ferrous  and  non-ferrous). 

c.  Environmental  Protection: 

(1)  Sand  reclamation, 

(2)  Characterization  of  waste  streams, 

(3)  Waste  treatment  technologies  and 
utilization. 

d.  Industrial  Productivity: 

(1)  Gating  system  removal  and 
finishing  operation  technologies. 

(2)  Core  removal  technology, 

(3)  Core  assembly  automation, 

(4)  Lead  time  compression 


technology. 
4.  Other  Areas" of  Research: 

a.  On-line  process  controls  (sensors) 
for  molding,  melting,  and 
coremaking, 

b.  Plasma  melting, 

c.  Cokeless  Cupola, 

d.  Metal  matrix  composite  materials, 

e.  Extended  die  casting  die  life, 

f.  Development  of  advanced  alloy 
technologies. 

Proposal  Requirements 

Each  proposal  must  contain  the 
following: 

1.  Identify  the  priority  area  being 

addressed,  explain  why  industry-  is 
not  already  performing  the 
proposed  research,  and  why  DOE 
funding  is  appropriate; 

2.  Demonstrated  support  of  the  metal 

casting  industry  by  describing: 

a.  how  industry  has  participated  in 
deciding  what  research  activities 
will  be  undertaken; 

b.  how  industry  will  participate  in  the 
evaluation  of  the  applicant's 
progress  in  research  and 
development  activities; 

c.  the  extent  of  industry  involvement 
in  conducting  trials  at  multiple 
plants  to  accomplish  or  validate  the 
research;  and 

d.  the  extent  to  which  industry  funds 
are  committed  to  the  applicant's 
proposal; 

3.  Demonstrate  a  commitment  for 

matching  funds  from  non-federal 
sources,  which  shall  consist  of: 

a. cash,  and/or 

b.  as  determined  by  DOE,  the  fair 
market  value  of  equipment, 
services,  materials,  appropriate 
technology  transfer  activities,  and 
other  assets  directly  related  to  the 
proposed  project; 

4.  Provide  a  single  or  multiyear 

management  plan  that  outlines  how 
the  research,  development,  and 
technology  transfer  activities  will 
be  carried  out  and  administered. 
The  management  plan  shall: 

a.  outline  the  research,  development, 
and  technology  transfer  activities  by 
Task  expected  to  be  performed; 

b.  outline  who  will  conduct  those 
research  activities; 

c.  establish  the  time  frame  over  which 
the  research  activities  will  take 
place;  and 

d.  define  the  overall  program 
management  and  direction  by: 

1.  identifying  managerial, 
organizational  and  administrative 
procedures  and  responsibilities; 

2.  outlining  how  the  coordination  of 
research  and  development  between 
the  individuals  and  organizations 
involved  will  be  achieved; 


3.  demonstrating  how  implementation 
and  monitoring  of  the  progress  of 
the  research  project  after  receipt  of 
funding  from  DOE  will  be  achieved; 

4.  demonstrating  how 
recommendations  and 
implementations  on  modifications 
to  the  plan,  if  any,  will  be  achieved; 
and 

5.  providing  sufficient  rationale  to 
support  the  project  costs. 

5.  State  the  annual  cost  of  the  proposal 

and  a  breakdown  of  those  costs  per 
each  task  and  each  individual 
performing  the  work; 

6.  Provide  a  critical  review  of  existing 

and  emerging  technologies,  relevant 
patents,  on-going  research,  and 
practices,  and  a  description  of  the 
hurdles  that  must  be  overcome  to 
ensure  commercial  viability  and 
commercialization  of  the  proposed 
technologies; 

7.  Justify  the  project  with  an  initial 

economic  evaluation  indicating  the 
potential  for  a  significant  reduction 
in  manufacturing  cost  and/or  a 
significant  improvement  in  product 
value  resulting  from  the  proposed 
research; 

8.  Identify  the  technical  hurdles  for 

commercialization  and  how  they 
will  be  addressed;  and 

9.  Provide  evidence  of  having  the 

facilities  and  equipment  capable  of 
conducting  at  least  laboratory  scale 
testing  or  demonstration  of  metal 
casting  or  related  processes. 

Note:  Underlying  assumptions  alon.;  with 
detailed  calculations  to  support  the  claimed 
economic  and  energy  efficiency  benefits  must 
be  included  in  the  application. 

Qualified  Applicants 

The  following  entities  that  are  located 
in  a  region  where  the  metal  casting 
industry  is  concentrated  are  qualified  to 
respond  to  this  solicitation: 

a.  an  educational  institution; 

b.  a  consortium  of  educational 
institutions; 

c.  a  consortium  of  educational 
institution(s)  with  one  or  more  of  the 
following:  Government-owned 
laboratories,  private  research 
organizations,  nonprofit  institutions, 
or  private  firms. 

Proposal  Evaluation 

a.  Application  Deadline:  The  deadline 
for  receipt  of  applications  is  January  19. 
1995.  Late  applications  will  be  handled 
in  accordance  with  10  CFR  600.13. 

b.  Selection  of  Proposals:  Only  those 
proposals  which  meet  all  of  the 
requirements  of  this  solicitation  will  be 
considered  for  selection.  Selections  will 
be  made  in  accordance  with  the 
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following  selection  criteha  and 
programmatic  considerations: 

Criterion  1 — The  research  proposal 
demonstrates  a  thorough  knowledge  of 
the  metal  casting  industry  by 
highlighting  its  technology  needs, 
baxriers  to  their  development  and 
commercialization,  and  provides  a 
credible  management  plan  to  achieve, 
and  evidence  to  support,  the  benefits 
identified  in  theproposed research. 

Criterion  2 — The  research  proposal 
contains  evidence  of  strong  support  by 
the  metal  casting  industry  by  identifying 
significant  industry  involvement  in 
preparation  of  the  proposal  and  in 
performing  the  research  activities. 

Criterion  3 — The  research  proposal 
identifies  a  viable  mechanism  to 
facilitate  the  transfer  of  the  technology 
to  the  metal  casting  industry  at  the 
earliest  practicable  time;  Proposals  that 
include  conducting  trials  at  multiple 
plants  to  accomplish  or  validate  work 
are  preferred. 

Criterion  4 — The  research  proposal 
offers  technology  which  is  based  upon 
sound  scientific,  environmental,  and 
engineering  principles,  are  technically 
feasible  and  cost  effective,  have 
practical  industrial  application,  and  will 
provide  the  greatest  benefits  per  dollar 
invested  in  U.S.  metal  casting  industry 
competitiveness  and  job  creation  and/or 
retention. 

Criterion  5 — The  extent  of  the 
financial  commitment  of  non-Federal 
sources  to  the  research  activities  above 
and  beyond  the  minimum  50% 
requirement. 

c  Weighting  of  Criteria:  Criterion  1  is 
weighted  50%,  Criteria  2  is  weighted 
20%,  and  Criteria  3,  4,  and  5  are 
weighted  10%  of  the  total  score. 

d.  Programmatic  Selection 
Considerations:  In  conjunction  with  the 
evaluation  results  and  rankings  of 
individual  proposals,  the  Government 
will  make  selections  for  negotiations 
and  planned  awards  from  among  the 
highest  ranking  proposals  utilizing  the 
follovving  programmatic  consideraticms: 

(1)  To  the  greatest  extent  possible  and 
subject  to  available  appropriations, 
selection  decisions  will  ensure  that  at 
least  one  applicant  is  selected  from  each 
of  the  four  census  regions  of  the  country 
where  the  metal  casting  area  is 
concentrated  (see  Section  3  of  Public 
Law  101-425).  A  list  of  the  four  census 
regions  will  be  included  in  the 
application  package. 

(2)  It  is  desirable  to  implement  each 
research  and  development  project  as  a 
continuing  collaborative  effort  in  which 
the  participants  represent  both  the 
scientific/engineering  research 
disdpUnes  as  well  as  members  of  the 
metal  casting  industry  ezkgi^ed  in  its 


practical,  daily  operations  and 
experienced  in  the  application  of 
advanced  metai  casting  processes. 

(3)  To  the  maximiun  extent  possible, 
the  research  and  development  activities 
should  be  conducted  on  the  premises  of 
the  industrial  participants  in  the 
proposed  projects. 

(4)  It  is  desirable  that  a  dominant 
(>oriion  of  the  proposed  research  focus 
on  improving  metal  casting  processes 
and  the  application  of  emerging 
advanced  technologies  in  the  typical 
U.S.  metal  casting  company. 

(5)  Proposals  that  have  the  potential 
to  save  significant  energy  and  provide 
significant  cost  benefits  are  preferred. 

(6)  Proposal  teams  which  include 
historically  black  colleges  and 
universities  are  preferred. 

e.  Merit  Reviews:  All  Applications 
will  be  evaluated  under  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy  Merit  Review  of  Discretionary 
Financial  Assistance  Applications 
Review  Pro(.-edures  for  Solicited 
Proposals.  The  procedure  for  "Objective 
Merit  Review  of  EMscretionary  Financial 
Assistance  Applications"  was  published 
in  the  Federal  Register  on  May  31, 1990 
(Vol.  55,  No.  105).  Selections  for 
negotiations  are  expected  fo  be  made 
February  28, 1995,  and  financial 
assistance  awards  are  expected  to  be 
made  by  June  30, 1995. 

General  Conditiona 

The  applications  will  be  evaluated  in 
accordance  with  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  Merit 
Review  Procedure,  and  the  criteria  and 
programmatic  considerations  s^  fcath  in 
this  solicitation.  In  conducting  this 
evaluation,  the  Government  may  utilize 
assistance  and  advice  from  non- 
Govemment  personnel.  Applicants  are 
therefore  requested  to  state  on  the  cover 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govemment  personnel.  The  applicants 
are  further  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  an 
appUcation  submitted  without  such 
consent.  DOE  reserves  the  right  to 
support  or  not  to  support  any.  all.  m'  any 
part  of  any  applicaticm.  All  apphcants 
will  be  notified  in  writing  of  the  action 
taken  on  their  apptications  in 
approximately  90  days  after  the  closing 
date  for  this  solicitation,  provided  do 
follow-up  clarifications  are  needed. 
Status  of  any  apphcation  during  the 
evaluation  and  selection  process  will 
not  be  discvissed  with  the  applicants. 
Unsuccessful  applications  wili  not  be 
returned. 


Instructions  for  Preparation  of 
Applications 

Each  a{^hcatioo  in  response  to  this 
solicitation  should  be  prepared  in  one 
volume.  One  original  and  nine  copies  of 
each  application  are  required.  The 
application  facesheet  is  the  Standard 
Form  424.  The  application  is  to  be 
prepared  for  the  complete  project 
period. 

a.  Proprietary  Proposal  Information: 
Applications  submitted  in  response  to 
this  solicitation  may  contain  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 
which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
restricted  provided  the  applicant  marks 
the  cover  sheet  of  the  application  with 
the  following  legend,  specifying  the 
pages  of  the  application  which  are  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 

The  data  contained  in  pages of  this 

applicatkm  have  been  submitted  in 
confidence  and  contain  tra<}«  secrets  or 
proprietary  information,  and  such  data  shull 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  resuh  of  or  in 
connection  with  the  submi.«ioD  of  this  . 
application,  DOE  shall  have  the  right  to  use 
or  disclose  tbe  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  government's  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

Further,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  marked, 
including  each  line  or  paragraph 
containing  the  data  to  be  protected  with 
a  legend  similar  to  the  following: 

Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  tbe  restriction  on  tbe 
cover  page  of  this  application. 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  may 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOLA),  if  DOE  or  a 
court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOLA. 
The  Government  assumes  no  liability 
for  disclosure  or  use  of  unmarked  data 
and  may  use  or  disclose  such  data  for 
any  purpose.  Applicants  are  hereby 
notified  that  DOE  intends  to  make  all 
appUcations  submitted  available  to  non- 
Govemment  personnel  for  the  sole 
purpose  of  assisting  the  DOE  in  its 
evaluation  of  the  appUcations.  These 
individuals  will  be  required  to  protect 
the  confidentiality  of  any  specifically 
identified  information  obtained  as  a 
result  of  their  participation  in  the 
evaluation. 


b.  Budget:  A  budget  period  is  an 
interval  of  time  (usually  12  months)  into 
which  the  project  period  is  divided  for 
ftinding  and  reporting  purposes.  Project 
period  means  the  total  approved  period 
of  time  that  DOE  will  provide  support 
contingent  upon  satisfactory  progress 
and  availability  of  funds.  The  project 
period  may  be  divided  into  several 
budget  periods.  The  project  period  shall 
not  exceed  three  years.  Each  application 
must  contain  Standard  Forms  424  and 
424A.  The  budget  summary  page  only 
needs  to  be  completed  for  the  first 
budget  period:  all  other  periods  of 
support  requested  should  be  shown  on 
the  total  costs  page.  The  proposal 
should  contain  full  details  of  the  costs 
regarding  the  labor,  overhead,  material, 
travel,  subcontracts,  consultants,  and 
other  support  costs  broken  down  per 
task  and  per  year.  Every  cost  item 
should  be  justifiable  and  further  details 
of  the  costs  may  be  required  if  the 
proposal  is  selected  for  the  award.  It  is 
essential  that  requested  details  be 
submitted  in  a  timely  manner  for  the 
actual  award.  Items  of  needed 
equipment  should  be  individually  listed 
by  description  and  estimated  cost, 
inclusive  of  tax,  and  adequately 
justified.  The  destination  and  purpose 
of  budgeted  travel  and  its  relation  to  the 
research,  should  be  specified. 
Anticipated  consultant  services  should 
be  justified  and  information  furnished 
on  each  individual's  expertise,  primary 
organizational  affiliation,  daily 
compensation  rate  and  number  of  days 
of  expected  service.  Consultant's  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

c.  Cost:  In  the  event  there  are  multiple 
projects  proposed  in  a  submittal,  a 
separate  cost  proposal  should  be 
included  for  each  project  proposed  for 
funding.  The  cost  proposal  should  have 
sufficient  detail  that  an  independent 
evaluation  of  the  labor,  materials, 
equipment  and  other  costs  as  well  as  a 
verification  of  the  proposed  cost  share 
can  be  performed. 

Notices  to  Applicants 

a.  False  Statements:  Applications 
must  set  forth  full,  accurate,  and 
complete  information  as  required  by 
this  solicitation.  The  penalty  for  making 
false  statements  is  prescribed  in  18 
U.S.C.  lOOl. 

b.  Application  Clarification:  DOE 
reserves  the  right  to  require  applications 
to  be  clarified  or  supplemented  to  the 
extent  considered  necessary  either 
through  additional  wTitten  submissions 
or  oral  presentations. 

c.  Amendments:  All  amendments  to 
this  solicitation  will  be  mailed  to 
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recipients  who  submit  a  written  request 
for  the  application  forms. 

d.  Applicant's  Past  Performance:  DOE 
reserves  the  right  to  solicit  from 
available  sources  relevant  information 
concerning  an  applicant's  past 
performance  and  may  consider  such 
information  in  its  evaluation. 

e.  Commitment  of  Public  Funds:  The 
Contracting  Officer  is  the  only 
individual  who  can  legally  commit  the 
Government  to  the  expenditure  of 
public  funds  in  connection  with  the 
proposed  award.  Any  other 
commitment,  either  explicit  or  implied, 
is  invalid. 

f.  Effective  Period  of  Application:  All 
applications  should  remain  in  effect  for 
at  least  180  days  from  the  closing  date.     , 

g.  Availability  of  Funds:  The  actual 
amount  of  funds  to  be  obligated  in  each 
fiscal  year  will  be  subject  to  availability 
of  funds  appropriated  by  Congress  to 
carry  out  the  purposes  of  the  Act  (Public 
Law  101-425). 

h.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  preaward 
assurances  of  compliance  and 
certifications  which  are  mandated  by 
law.  The  assurance  and  certification 
forms  will  be  provided  in  the 
application  package  which  will  be 
provided  to  you  upon  written  request. 

i.  Preaward  Costs:  The  government  is 
not  liable  for  any  costs  incurred  in 
preparation  of  an  application.  Awardees 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effective  date  of 
award.  Should  the  awardee  take  such 
action,  it  is  done  so  at  the  awardee's  risk 
and  does  not  impose  any  obligation  on 
the  DOE  to  issue  an  award  (10  CFR 
600.103) 

j.  Patent  Rights:  Pursuant  to  the 
direction  in  Section  9  of  Public  Law 
101—425,  applicants  are  advised  that 
patent  rights  will  be  treated  in 
accordance  with  Chapter  18,  Title  35  of 
the  United  States  Code. 

k.  Loans  under  DOE  Minority 
Economic  Impact  (MEI)  Loan  Program: 
Applicants  are  advised  that  loans  under 
the  DOE  Minority  Economic  Impact 
(MEI)  Loan  Program  are  not  available  to 
finance  the  cost  of  preparing  an 
application  pursuant  to  this  solicitation. 

1.  Environmental  impact:  The 
applicant  shall  include  a  listing, 
discussion  and  existing  documentation 
if  the  project/activity  has  the  possibility 
of  involving,  generating  or  resulting  in 
changes  to  any  of  the  following:  (1)  Air 
Pollutants — released  or  discharged  into 
the  atmosphere  through  point  or  fugitive 
sources;  (2)  Liquid  Effluent — any  waste 
stream  discharged;  (3)  Solid  Waste — 
nonradioactive,  nonhazardous  solid 
waste;  (4)  Radioactive  Waste — waste 
containing  >2  nCi/g;  (5)  Hazardous 


Waste— RCRA  hazardous  per  40  CFR 
261.3  and  polychlorinated  biphenvls 
(PCBs);  (6)  Mixed  Waste — combination 
of  radioactive  and  hazardous  waste;  (7) 
Chemical  Storage/Use — define  species, 
uses  and  estimates  volumes;  (8) 
Petroleum  Products  Storage— define 
product,  volume,  use  and  type  of 
storage;  (9)  Asbestos  Waste^efine 
friability,  estimated  volume,  and  if 
project  is  renovation  or  demolition;  (10) 
Water  Use/Diversion — withdrawal  of 
groundwater  or  diversion  or  withdrawal 
of  surface  water;  (11)  Sewage  System — 
all  pipes,  tanks,  treatment  structures; 
disposal  areas,  etc.  for  collection, 
treatment,  and  disposal  of  sewage;  (12) 
Clearing/Excavation — removal  of 
surface  debris,  vegetation,  and  other 
changes  in  soil  surface  features;  (131 
Construction/Renovation;  (14)  Excess 
Noise  Levels — ambient  noise  level 
name,  near  proposed  project/activity; 
(15)  Pesticide  Use — identify  pesticide 
name,  target  organism,  use  area, 
application  rate,  method,  and 
applicator;  (16)  Radiation  Exposures — 
radiation  levels  at  or  near  the  proposed 
project/activity. 

The  discussion  shall  address  the 
following  questions.  Will  this  action 
contribute  to  a  cumulative  impact  with 
on-going  activities?  Is  this  action  related 
to  a  proposed  action  with  potentially 
significant  impacts?  Will  the  project 
create  uncertain,  unique,  or  unknown 
risks?  Will  the  project  require  siting, 
construction,  or  expansion  of  a  waste 
facility?  Will  the  project  impact  a 
RCRA-regulated  unit  or  facility?  Will 
the  project  threaten  or  violate  anv 
statute,  regulation,  or  DOE  Order?  Will 
the  project  require  any  federal,  state,  or 
local  permits,  approvals,  etc.?  Has  this 
action/area  been  previously  assessed 
under  NEPA?  Will  the  action  take  place 
in  an  area  of  previous  or  on-going 
disturbance?  Will  the  action  have  any 
socioeconomic  concerns? 

Will  the  project  adversely  affect  any 
of  the  following  environmentally 
sensitive  resources?  (1)  Threatened/ 
Endangered  Species;  (2)  Wildlife/ 
Vegetation;  (3)  Soils/Erosion;  (4) 
Cultural/Historical;  (5)  Wilderne'^s/ 
Scenic  Areas;  (6)  Prime/Unique 
Farmland;  (7)  Wild/Scenic  Rivers:  (8) 
Lakes/Floodplains/Wetlands;  (9) 
Domestic/Groundwater;  (10)  Air 
Resources/Quality.  Discussions  shall 
include  how  all  environmental  impacts 
will  be  mitigated.  If  an  environmental 
impact  cannot  be  mitigated,  what  are 
the  direct  and  indirect,  short  term  and 
long  term  adverse  effects  that  can  not  be 
avoided? 

m.  Applicants  shall  be  required  to 
comply  with  Section  2306  of  the  Energv 
Policy  Act  of  1992  (EPACT)  [42  U.S.C. " 
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13525).  in  the  event  EPACT  applies  to 
finandal  assistance  instruments  issued 
as  a  result  of  this  solicitation.  A  copy  of 
Section  2306  will  be  included  in  the 
application  package. 

In  order  to  receive  a  copy  of  the 
application  package,  please  submit  a 
written  request  or  fax  to  the  following 
address.  U.S.  Department  of  Energy, 
Idaho  Operations  Office.  850  Energy 
Drive,  Idaho  Falls.  ID  83401-1563.  Attn: 
Carol  Bnins  MS-1221.  Fax  No.  (208) 
526-5548. 

The  Procurement  Request  No.  is  07- 
95ID13339.000.  To  facilitate  handling, 
please  place  the  Procurement  Request 
No.  on  the  facsimile  or  outside  of  the 
package  containing  your  request  for  the 
application  forms. 

Issved  in  Idaho  Fails.  Idaho  on  November 
9.  1994. 

R.J.  Hoyles, 

Director,  Procurement  Services  Division. 
jFR  Doc.  94-29364  Filed  11-28-94;  8:45  am] 
BILLMQ  COO€  MS^-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER90-225-018,  et  aL) 

Chicago  Energy  Exchange  of  Chicago, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

November  17, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Chicago  Energy  Exchange  of  Chicago, 
Inc. 

(Docket  No.  ER90-225-018| 

Take  Notice  that  on  October  14. 1994, 
Chicago  Energy  Exchange  of  Chicago, 
Inc.  (En.^iey  Exchange)  filed  certain 
inforniaUon  as  required  by  the 
Commission's  April  19, 1990.  letter 
order  in  Docket  No.  ER9O-225-0O0. 
Copies  of  Energy  Exchange's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2.  Conowingo  Power  Company, 
Debnarva  Power  &  Light  Company 

(Docket  No.  EC95-3-0001 

Take  notice  that  on  November  4, 
1994.  Cono\*'ingo  Power  Company 
(COPCO)  and  Delraarva  Power  &  Light 
Company  (Delmarva)  (collectively. 
Applicants)  tendered  for  filing  an 
Application  for  Authorization  of 
Delmarva's  purchase  of  all  of  COPCO's 
common  stock  and  the  merger  of 
COPCO  into  Delmarva.  Filing 
requirements  were  submitted  pursuant 
to  Section  203  of  the  Federal  Power  Act 
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and  Part  33  of  the  Commission's  Rules 
and  Regulations. 

Under  the  terms  of  a  Stock  Purchase 
Agreement.  Delmarva  will  purchase  all 
of  COPCO'S  common  stock  for  $150 
million,  subject  to  adjustment 
depending  on  a  Closing  Balance  Sheet. 
All  of  COPCO's  common  stock  is 
currently  held  by  COPCO's  parent. 
PECO  Energy  Company.  Immediately 
upon  closing  the  stock  acquisition, 
Delmarva  intends  to  merger  COPCO  into 
Delmarva  and  Delmarva  will  be  the 
surviving  corporation. 

As  part  of  tne  overall  transaction. 
Delmarva  also  executed  a  purchase 
power  agreement  under  which  it  will 
purchase  capacity  and  energy  from 
.PECO  Energy  for  system  supply 
proposes  beginning  February  1. 1996. 
Delmarva  has  proposed  to  modify  its 
fuel  adjustment  clauses  to  recover 
energy  charges  associated  with  this 
agreement  and  future  purchase  power 
agreements  and  to  exclude  the  effects  of 
an  existing  purchased  power  agreement 
that  will  be  specifically  assign^  to 
COPCO  area  customers  between  closing 
and  February  1. 1996. 

Notice  is  also  hereby  given  that  in 
conjunction  with  and  dependent  on 
approval  of  the  acquisition  and  merger. 
Delmarva  has  filed  tariff  sheets  to 
implement  the  following  transmission 
services  in  additicm  to  its  existing 
transmission  services:  a  network 
transmission  service,  a  point-to-point 
transmission  service;  and  ancillary 
services. 

Applicants  submit  that  the  acquisition 
and  merger  of  COPCO  into  Delmarva  ■ 
would  be  consistent  with  the  pubic 
interest  as  required  by  Section  203  of 
the  Federal  Power  .^ct.  Applicants 
further  submit  that  the  proposed 
modifications  to  the  fuel  adjustment 
clauses  are  appropriate.  Applicants 
therefore  request  that  the  Commission 
authorize  the  acquisition  of  COPCO's 
stock  by  Delmarva,  the  merger  of 
COPCO  into  Delmarva,  and  the 
modifications  to  the  fuel  adjustment 
clauses  without  the  necessity  of  a 
hearing,  and  accept  for  filing  the 
transmission  services  tariff  ^eets. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Heartland  Energy  Services,  Inc. 

IDocket  No.  ER94-108-0011 
Take  notice  that  on  November  7. 

1994.  Heartland  Energy  Services.  Inc. 

(HES)  tendered  for  filing  %vilh  the 

Federal  Energy  Regulatory  Coraraisaon 

information  relating  to  the  above  docket 
Copies  of  the  fihng  are  on  file  with 

the  Commission  and  are  available  for 

public  inspection. 


4.  Montana-Dakota  Utilities  Company 

(Docket  Na  ER34-t654-000j 

Take  notice  that  on  OctcAex  31 .  1994, 
Montana-Dakota  Utilities  Company 
tendered  for  filing  an  amendment  to  its 
September  14. 1994.  Cling  in  the  above- 
referenced  docket. 

Comment  date:  December  2. 1994.  in 
acuMtiance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Edison  Company 

IDorket  No.  ER94-1661-0001 

Take  notice  that  on  Ohio  Edison 
Company  on  November  9.  1994. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  2, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Company 
IDocket  No.  ER94-1697-00O) 

Take  notice  that  on  November  8, 
1994,  Florida  Power  4  Light  Company 
(FPL)  filed  Amendment  Number  One  to 
the  Short-Term  Agreement  to  Provide 
Capacity  and  Energy  Between  Florida 
Power  &  Light  Company  and  Utihties 
Commission,  City  of  New  Smyrna 
Beach.  FPL  requests  an  effective  date  of 
December  1, 1994. 

Commen/ da/e;  December  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Detroit  Edison  Company 

(Docket  No.  ER95-101-000| 

Take  notice  that  on  October  31, 1994, 
Detroit  Edison  Company  (Detroit) 
tendered  for  filing  the  Second 
Amendment  to  the  Power  Supply 
Agreement  between  Wolverine  Power 
Supply  Cooperative,  Inc.  and  Detroit. 

Comment  date:  December  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Power  Company 

IDocket  No.  fc"R9.')-l 30-000] 

Take  notice  that  on  November  1, 
1994,  Idaho  Power  Company  (IPC) 
tendered  for  filing  a  rate  schedule 
amendment  regarding  recovery  of 
emission  allowance  costs  applicable  to 
power  sale  agreements  with  each  of  the 
below  listed  FERC  wholesale 
purt:hasers: 

The  Cities  of  Azusa.  Banning  and  Cotloo,  (lA 

Tiie  Moutana  Power  Company 

Orfgon  Trail  Electric  Consumers  Coop 

Portland  Electric  Connpany 

Sierra  Pacific  Power  Company 

The  Utah  Associated  Municipal  Power 

System 
City  of  Weiser.  ID 
WashinRton  City,  XfT 


Commettt date:  December  2.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PSI  Eno^gy.  Inc. 

(Docket  No.  ER95-132-000) 

Take  notice  that  PSI  Energy.  Inc.  on 
November  1, 1994,  tendered  for  filing 
cost  support  for  the  recovery  of 
emission  aUowances  per  the  Interchange 
Agreement  between  PSI  and  the  Blue 
Ridge  Power  Agency. 

Per  the  Federal  Energy  Regulatory 
Commission  Letter  Order,  dated 
September  28. 1994.  PSI  is  required  to 
make  a  timely  filing,  accompanied  by 
appropriate  cost  support,  before 
collecting  any  charges  for  emission 
allowances. 

PSI  requests  an  effective  date  of 
January  1. 1995. 

Copies  of  the  filing  were  served  on 
Blue  Ridge  Power  Agency,  the  Virginia 
State  Corporation  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  2,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PSI  Energy.  Inc. 

IDocket  No.  ER95-133-000) 

Take  notice  that  PSI  Energy.  Inc.  on 
November  1. 1994.  tendered  for  filing 
cost  support  for  the  recovery  of 
emission  allowances  per  the  Interchange 
Agreement  between  PSI  and  the  City  of 
Piqua.  Ohio. 

Section  1.5  of  the  Interchange 
Agreement  requires «  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  before 
recovering  any  costs  associated  with 
furnishing  emission  allowances. 

PSI  requests  an  effective  date  of 
January  1, 1995. 

Copies  of  the  filing  were  served  on 
The  City  of  Piqua.  Ohio,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  2. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11,  Enron  Power  Marketing,  Inc. 
IDocket  No.  BR95-134-O0O1 

Take  notice  that  on  November  1. 
1994.  Enron  Marketing.  Inc.  (EPMI) 
tendered  for  filing  a  letter  fit)m  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  EPMI  had  completed  all  the  steps 
for  pool  membership.  EPMI  requests 
that  the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

EPMI  requests  an  effective  date  of 
October  20. 1994.  for  the  proposed 
amendment.  Accordingly.  EPMI 
requests  waiver  of  the  Commission's 


JMI 


notice  requirements  for  good  cause 
shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  December  2.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service 
Corporation  on  Behalf  of  Monongahela 
Power  Company,  the  Potomac  Edison 
Company,  West  Penn  Power  Company 
(the  APS  Companies) 

IDocket  No.  ER95-1 35-000). 

Take  notice  that  on  November  1 , 
1994,  Allegheny  Power  Service 
Corporation  on  t)ehalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies)  filed  a 
Standard  Generation  Service  Rate 
Schedule  under  which  the  APS 
Companies  will  offer  standard 
generation  and  emergency  service  to 
customers  on  an  hourly,  daily,  weekly, 
monthly  or  yearly  basis. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  General  Electric  Company 

IDocket  No.  ER95-137-000I 

Take  notice  that  on  November  1, 
1994,  Portland  General  Electric 
Company  (PGE)  tendered  for  fiiing  a 
Letter  of  Understanding  Between 
Portland  General  Electric  Company  and 
the  Bonneville  Power  Administration 
(BPA)  Regarding  Transmission  Facilities 
for  the  Coyote  Springs  Generating 
Project.  BPA  Contract  No.  DE-MS7994- 
BP94306.  Cyies  of  this  filing  have  been 
served  on  the  parties  listed  in  the 
Certificate  of  Ser\'ice  attached  to  the 
filing  letter. 

Comment  date:  December  2.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Mississippi  Power  Company 

(Docket  No.  ER95-1 38-000) 

Take  notice  that  on  November  1. 
1994.  Mississippi  Power  Company 
informed  the  Commission  of  a  proposed 
change  in  practice  under  Mississippi 
Power's  interchange  agreement  with 
South  Mississippi  Electric  Power 
Association.  The  purpose  of  this  filing 
is  to  declare  a  change  in  practice  in  the 


foregoing  agreement  to  reflect  the 
energj'-related  costs  incurred  by 
Mississippi  Power  Company  to  ensure 
compliance  with  the  Phase  I  sulfur 
dioxide  emissions  limitations  of  the 
Clean  Air  Act  Amendment  of  1990. 

Comment  date:  December  2.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison 
Company 

IDocket  No.  ER95-1 39-000] 

Take  notice  that  on  November  1 , 
1994,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing  a 
change  of  rate  for  scheduling  and 
dispatching  ser\-ices  under  the 
provisions  of  Edison's  agreements  with 
the  parties  listed  below  as  embodied  in 
their  respective  FERC  Rate  Schedules. 
Edison  requests  that  the  revised  rate  for 
these  services  be  made  effective  January 
1.1995. 


Entity 


1 .  City  of  Anaheim 

2.  City  of  Azusa  . ... 

3.  City  of  Banning  . 

4.  City  of  Colton  

5.  City  of  Riverside 

6.  City  of  Vernon  .... 


Rate  sctieduie  FERC 
No. 


7.  Arizona  Electric 
Power  Cooperative. 

8.  Arizona  Public 
Service  Company. 

9.  California  Depart- 
ment of  Water  Re- 
sources. 

lO.Cftyof  Burtank  .. 

1 1 .  City  of  Glendale  ., 

12.  City  of  Los  Ange- 
les Department  of 
Water  and  Power. 

1 3.  City  of  Pasadena 

14.  Imperial  Irrigation 
District. 

15.  M-S-R  Public 
Power  Agency. 

1 6.  Northern  Califor- 
nia Power  AgerKy. 

17.  Pacific  Gas  and 
Electric  Company. 

18.  San  Diego  Gas 
and  Electric  Com- 
pany. 

19.  Western  Area 
Power  Administra- 
tion. 

20.  PacifiCorp  ..„ 

21 .  Metropolitan 
Water  District  of 
Southern  California. 


130.241,246 
160.242,247 
159,243,248 
162,244,249 
129,  245,  250 
149.'l54.  172,207. 

263,  272,  276 
132,  161 

185 

112.113.  181 


166 
143 

102,  118,  140,  141, 
188 


158 
259.  268 


( 


153 

240 

117,  147.256.318 

151.274.302 

120 


275 
292 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 
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Comment  date;,  December  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

IDocket  No.  ER95-145-0001 

Take  notice  that  on  November  2, 
1994.  PECO  Energy  Company  (PECO) 
tendered  for  filing  an  Agreement 
between  PECO  and  Old  Dominion 
Electric  Cooperative  (Old  Dominion) 
dated  October  31. 1994. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  from  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  Old 
Dominion.  In  order  to  optimize  the 
economic  advantage  to  both  PECO  and 
Old  Dominion,  PECO  requests  that  the 
Commission  permit  the  agreement  to 
become  effective  on  January  1, 1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  Old  Dominion  and  will 
be  furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  &  Light  Company 

(Docket  No.  ER95-1 48-000] 

Take  notice  that  on  November  2, 
1994.  Florida  Power  &  Light  Company 
(FP&L)  filed  an  amendment  to  the  Letter 
of  Commitment  dated  January  19,  1994, 
for  Sales  of  Short  Term  Power  and 
Energy  by  FP&L  to  the  Tennessee  Valley 
Authority. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  California  Edison 
Company 

[Docket  No.  ER95-1 57-000) 

Take  notice  that  on  November  3, 
1994,  Southern  California  Edison 
Company  tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
257  and  all  supplements  thereto. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Weyerhaeuser  Company 

[Docket  No.  QF94-1 24-000] 

On  September  8, 1994  and  September 
19,  1994,  Weyerhaeuser  Company 
tendered  for  filing  supplements  to  its 
filing  in  this  docket. 

The  supplements  pertain  to  the 
ownership  structure  and  technical 
aspects  of  the  facility.  No  determination 
has  been  made  that  the  submittals 
constitute  a  complete  filing. 


Comment  date:  December  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-29319  Filed  11-28-94;  8:45  am) 
BtLLING  COOe  S717-01-P 


[Docket  No.  EQ95-7-000,  et  al.] 

Pawtucket  Power  Associates  Ltd. 
Partnership,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

November  16, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Pawrtucket  Power  Associates  Limited 
Partnership 

[Docket  No.  EG95-7-O00) 

On  November  1, 1994,  Pavkiucket 
Power  Associates  Limited  Partnership 
("Pawtucket")  c/o  Dennis  J.  Duffy,  Esq., 
Partridge,  Snow  &  Hahn,  180  South 
Main  Street,  Providence,  Rh#le  Island 
02903,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Pawtucket  owns  and  operates  an 
approximately  62  MW  cogeneration 
facility  located  in  Pawtudkpt,  Rhode 
Island.  The  Facility's  electricity  is  sold 
exclusively  at  wholesale. 

Comment  date:  December  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 


2.  Amoco  Trinidad  Power  Resources 
Corporation 

IDocket  No.  EG95-1 0-000) 

On  November  8, 1994,  Amoco 
Trinidad  Power  Resources  Corporation, 
a  Delaware  Corporation,  501  West  Lake 
Park  Boulevard,  Houston,  Texas,  77253- 
3092  (the  "Applicant"),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  ("EWG") 
status  pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  will  be  engaged 
indirectly,  through  an  affiliate  as 
defined  in  section  2(a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("PUHCA"),  in  owning  and 
operating  eligible  facihties  located  in 
Trinidad  and  Tobago:  the  236  MW  Penal 
Plant,  located  in  the  ward  in  Siparia, 
County  of  St.  Patrick,  consisting  of  two 
simple  cycle  gas  turbines  and  a 
combined  cycle  generating  unit 
comprised  of  two  gas  turbines,  one  heat 
recovery  steam  generator,  and  one  steam 
turbine;  the  634  MW  Point  Lisas  Plant, 
located  at  Point  Lisas  Industrial  Estate 
in  the  ward  of  Couva,  County  of  Caroni, 
consisting  of  ten  simple  cycle  turbines; 
and  the  308  MW  Port  of  Spain  Plant, 
located  in  the  city  of  Port  of  Spain, 
consisting  of  four  steam  turbine  and  two 
simple  cycle  gas  turbine  generator  units. 
The  facilities  are  all  in  commercial 
operation.  The  facilities  are  gas  fired; 
the  Port  of  Spain  Plant  also  has  the 
capability  to  use  fuel  oil  as  a  back-up. 

Comment  date:  December  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Santa  Maria  Cogen,  Inc. 

(Docket  No.  EG95-11-O00] 

On  November  7, 1994,  Santa  Maria 
Cogen,  Inc.,  a  California  Corporation 
("Applicant"),  with  its  principal 
executive  office  at  650  Bercut  Drive, 
Suite  C,  Sacramento,  Cahfomia  95814. 
filed  with  the  Federal  Energy  Regulatorv 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  will  own  and  operate  an 
approximately  nine  (9)  megawatt  gas 
fired  electrical  generating  facility 
located  in  Santa  Maria,  California.  The 
entire  net  energy  output  of  such  facility 
will  be  sold  by  Applicant  on  a 
wholesale  basis  to  Pacific  Gas  &  Electric 
Company,  pursuant  to  a  power  purchase 
agreement  between  Applicant  and  such 
utility. 


Comment  date:  December  7,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  West  Penn  Power  Company 

[Docket  No.  EL94-96-0001 

Take  notice  that  on  September  29, 
1994.  West  Penn  Power  Company  (West 
Penn)  tendered  for  fifing  a  letter 
requesting  permission  to  deviate  from 
the  requirements  of  Section  35.14  of  18 
CFR  in  response  to  the  Commission's 
audit  report  of  West  Penn. 

Comment  date:  December  8.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Potomac  Edison  Company 

(Docket  No.  EL94-97-000) 

Take  notice  that  on  September  30. 
1994,  Potomac  Edison  Company 
(Potomac)  tendered  for  filing  a  letter 
requesting  permission  to  deviate  from 
the  requirements  of  Section  35.14  of  18 
CFR  in  response  to  the  Commission's 
audit  report  of  Potomac. 

Comment  date:  December  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Monongahela  Power  Company 

[Docket  No.  EL95-8-0001 

Take  notice  that  on  October  21. 1994, 
Monongahela  Power  Company 
(Monongahela)  tendered  for  filing  a 
letter  requesting  permission  to  deviate 
from  the  requirements  of  Section  35.14 
of  18  CFR  in  response  to  the 
Commission's  audit  report  of 
Monongah^ta. 

Commentdate: December 8, 1994.  in 
accordaiK:e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Las  Vegas  Cogeneration  Limited 
Partnership 

[Docket  Nos.  CL95-9-O00  and  QF89-251- 
003] 

On  November  4, 1994,  Las  Vegas 
Cogeneration  Limited  Partnership  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for  a 
temporary  waiver  for  calendar  year  1994 
of  the  Commission's  operating  an<i 
efficiency  standards  for  qualifying 
cogeneration  facilities.  The  applicant  is 
a  topping-cycle  cogeneration  facility 
located  in  North  Las  Vegas,  Nevada. 

Comment  date:  Uecember  14, 1994,  in 
acxotdance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

8.  Western  Systems  Power  Pool 

IDocket  No.  ER91-195-018] 

Tnko  notice  that  on  October  31 .  1994. 
the  Western  Systems  Power  Pool 


(WSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission's  June  27, 1991,  Order 
(55  FERC  161,495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1, 1992,  Order  On  Rehearing  Denying 
Request  Not  to  Submit  Information.  And 
Granting  In  Part  And  Denying  In  Part 
Privileged  Treatment.  Pursuant  to  18 
CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1, 1992  order.  Copies  of  WSPPs 
informational  filing  are  on  file  with  thn 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 

9.  Torco  Energy-  Marketing,  Inc. 

(Docket  No.  ER92-429-0041 

Take  notice  that  on  October  31,  1994. 
Torco  Energy  Marketing.  Inc.  (Torco) 
filed  an  amendment  to  the  informational 
filing  filed  on  August  1.  1994,  which 
contain  information  as  required  by  the 
Commission's  May  18,  1992.  letter  order 
in  this  proceeding.  Copies  of  Torco's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

10.  Florida  Power  Corporation 

[Docket  No.  0*94-1245-000] 

Take  notice  that  on  November  2. 
1994,  Florida  Power  Corporation 
(Florida  Power),  in  response  to  a  request 
by  Staff,  tendered  for  filing  a  Revised 
Third  Amendment  to  the  Agreement 
between  Florida  Power  Corporation  and 
Seminole  Electric  Cooperative,  Inc.  for 
Supplemental  Resale  Service. 
Transmission  and  Distribution  Service, 
and  Load  Following  Service,  together 
with  additional  documentation  in 
support  of  the  filing.  The  Revised  Third 
Amendment  effects  minor  changes  in 
Paragraph  9(b)  of  the  Third  Amendment 
filed  previously  in  this  docket. 

Florida  Power  requests  that  the  rate 
change  be  permitted  to  become  effectix  o 
si.xty  days  after  its  submission  for  filing. 

Comment  date:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tucson  Electric  &  Power  Company 

IDocket  No.  ER94-1 437-000] 

Take  notice  that  on  November  4. 
1994.  Tucson  Electric  &  Power 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  December  1 .  1994,  in 
accordance  with  Standard  Paragraph  L" 
aLthe  end  of  this  notice. 


12.  Illinois  Power  Company 

[Docket  Nos.  ER94-1 505-000:  ER95-»2-O00: 
ER95-70-O00:  ER9>-8t-O00] 

Take  notice  that  on  November  10, 
1994.  Illinois  Power  Company  (Illinois) 
tendered  for  filing  amendments  to  the 
agreements  between  Illinois,  Louis 
Dreyfus  Electric  Power  Inc..  Electric 
Clearinghouse,  Inc.,  AES  Power.  Inc. 
and  Enron  Power  Marketing,  Inc. 
Illinois  states  that  the  purpose  of  these 
amendments  is  to  revise  the  charges 
when  Illinois  is  buying  from  a  third  ' 
party  and  selling  to  any  of  the  above 
parties. 

Comment  c/ote.  December  1.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Black  Hills  Corporation 

IDocket  No.  LR94-1542-0O0J 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  November  7. 
1994,  tendered  for  filing  an  Amended 
Economy  Power  Sales  tariff  and 
executed  ser\ioe  agreements  with  Tri- 
State  Generation  and  Transmission 
Association.  Inc..  and  Public  Service 
Company  of  Colorado,  Basin  Electric 
Power  Cooperative,  PacifiCorp,  Montana 
Power  Company,  and  Platte  River  Power 
Authority. 

Copies  of  the  filing  were  provided  to. 
City  of  Giliete,  Wyoming,  Western  Area 
Power  Administration  (Lovcland  and 
Billings  area),  and  the  regulatory' 
commission  of  each  of  the  states  of 
Montana.  South  Dakota,  and  Wyoming. 

Black  Hills  has  requested  that  further 
notice  requirement  be  waived  and  the 
tariff  and  executed  ser\ice  agreements 
be  allowed  to  become  effective 
November  1,  1994. 

Comment  date:  December  1 ,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Iowa-Illinois  Gas  and  Electric 
Company 

IDocket  No.  ER94-1547-OUJJ 

Take  notice  that  loua-Illinois  Gas  and 
Electric  Company  (lowa-lIlinois).  on 
November  10,  1994.  tendered  for  filing 
pursuant  to  section  .15.12  of  the 
Regulations  under  the  Federal  Power 
Act  an  amendment  to  the  filing  in  this 
proceeding  on  August  10.  1994.  as 
amended  on  September  8,  1994.  Iowa- 
Illinois  states  that  the  purpose  of  the 
amended  filing  is  to  respond  to  requests 
for  clarification  of  the  filing. 

Copies  of  thf  amendment  to  the  filing 
were  scr\  ed  upon  the  Illinois  Commenci? 
Conunission.  the  Iowa  l^tilitios  Boar<l. 
Contr;il  loua  Power  Coopenitive  and  all 
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persons  whose  names  appear  on  the 
official  sen-ice  list  in  this  proceeding. 

Comment  date:  December  1. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Electric  Company 

(Docket  Nos.  ER94-1 600-000  and  ER94- 
1601-000) 

Take  notice  that  on  October  21,  1994, 
Commonwealth  Electric  Company 
tendered  for  filing  revised  support  data 
and  a  revised  Attachment  A  for  each  of 
two  system  power  sale  agreements 
between  itself  and  United  Illuminating 
and  Hudson  Light  and  Power 
Department  filed  with  the  Commission 
on  August  26, 1994  in  the  above- 
referenced  docket. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group,  Inc. 

(Docket  No.  ER94-] 654-000) 

Take  notice  that  on  October  31.  1994, 
Montana-Dakota  Utilities  Co.,  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  tendered  for  filing  an 
amendment  of  its  initial  filing  in  this 
docket. 

Montana-Dakota  asserts  that  the 
amendment  filing  has  been  served  on 
Mid- Yellowstone  Electric  Cooperative, 
Inc.  and  on  interested  state  regulatory 
commissions. 

Comment  date:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Fairfield  Energy  Venture,  L.P. 

(Docket  No.  ER95-65-0OOJ 

Take  notice  that  on  Octob)er  24, 1994, 
Fairfield  Energy  Venture,  LP.  tendered 
for  filing  a  Notice  of  Cancellation  of  FEV 
Rate  Schedule  No.  1. 

Comment  date:  December  1.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Otter  Tail  Power  Company 

(Docket  No.  ER95-68-000|^ 

Take  notice  that  on  Octobt^r  21,  1994, 
Otter  Tail  Power  Company  tendered  for 
filing  a  signed  copy  of  an  agrecMnent 
between  Manitoba  Hydro  Electric  Board 
and  Otter  Tail  Power  Companv. 

Comment  date:  Dccenil)er  1.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  New  England  Power  Company 

(Docket  No.  ER95-94-000) 

Take  notice  that  on  October  31, 1994, 
New  England  Power  Company,  tendered 
for  filing  an  revised  Service  Agreement 
between  New  England  Power  Company 
and  Commonwealth  Electric  Company 
for  transmission  serv^ice  under  NEP's 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 

Comment  date:  December  1.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Montana  Power  Company 

(Docket  No.  ER95-96-000) 

Take  notice  that  on  October  31.  1994. 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  a  revised 
Appendix  1  as  required  by  Exhibit  C.  for 
retail  sales  in  accordance  with  the 
provisions  of  the  Residential  Purchase 
and  Sale  Agreement  (Agreement) 
between  Montana  and  the  Bonneville 
Power  Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act.  Public  Law  96- .501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  and  BPA  for  the  benefit  of 
Montana's  residential  and  farm 
customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA. 

Comment  date:  Etecember  1 .  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Florida  Power  &  Light  Company 

(Docket  No.  ER95-100-000) 

Take  notice  that  on  October  31,  1994. 
Florida  Power  &  Light  Company  (FPL), 
filed  an  Contract  for  Purchases  and 
Sales  of  Scheduled  Power  and  Energy 
between  Florida  Power  &  Light 
Company  and  Florida  Power 
Corporation.  FPL  requests  an  effective 
date  of  January  1,  1994. 

Comment  date:  Noveml)er  30.  1 994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Electric  Company 

(Docket  No.  ER95-105-0001 

Fake  notice  that  on  October  31,  1994. 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing 
pursuant  to  Section  35.12  of  the 
Commission's  regulations,  a  System 
Power  Sale  Agreement  governing  the 
sale  by  Commonwealth  of  Sy.stem  Power 
(as  defined  herein)  to  Enton  Power 
Marketing  Inc.  (referred  to  heroin  as  the 
Buyer)  to  become  effective  on  November 
1,1994. 


By  the  provisions  of  this  agreement. 
Commonwealth  proposes  to  sell  to  the 
Buyer  electric  power  upon  terms  and 
conditions  and  in  amounts  mutually 
acceptable  to  the  respective  party. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  1,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Electric  Power  Company 

(Docket  N9.  ER95-1 06-000] 

Take  notice  that  on  October  31,  1994. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Dairyland  Power  Cooperative 
(Dairy-land).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Dairyland  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  December  1,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Appalachian  Power  Company  and 
Kanawha  Valley  Power  Company 

(Docket  No.  ER95-107-0001 

Take  notice  that  on  October  31,  1994. 
Appalachian  Power  Company  (APCo) 
and  Kanawha  Valley  Power  Companv 
(Kanawha  Valley),  jointly  tendered  for 
filing  with  the  Commission,  a  Notice  of 
Cancellation  of  Kanawha  Valley's  FPC 
Rate  Schedule  Nos.  1  and  ZT  Aii 
application  requesting  authority  to 
merge  Kanawha  Valley  into  APCo  is 
currently  pending  before  the  Securities 
and  Exchange  Commission. 

APCo  and  Kanawha  Valley  request  an 
effective  date  of  December  31,  1994,  the 
anticipated  date  of  the  merger,  and  state 
that  a  copy  of  their  filing  was  served 
upon  the  Virginia  State  Corporation 
Commission  and  the  Public  Service 
Commission  of  West  Virginia. 

Comment  date:  December  1,  1994.  in 
accordance  with  Stahdard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  York  State  Electric  &  Gas 
Corporation 

lDo<  ket  No.  ER95-108-O00J 

Take  notice  that  on  October  31 .  1994. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  f«)r 
filing  pursuant  to  Section  35.12  oftho 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12  (1994),  as  an 


initial  rate  schedule,  an  agreement  with 
Catex  Power  Marketing,  Inc.  (Catex). 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  Catex 
and  Catex  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  November  1, 1994, 
so  that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  showTi. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Catex. 

Comment  date:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  Na  ER95-109-000] 

Take  notice  that  on  October  31,  1994, 
Fitchburg  Gas  and  Electric  Light 
Conjpany  (Fitchburg)  filed  with  the 
Commission  a  service  agreement 
between  Fitchburg  and  Central  Vermont 
for  the  sale  of  up  to  8  MW  (winter 
maximiun  claimed  capability)  of 
capacity  and  associated  energy  from 
Fitchburg  #7.  This  is  a  service 
agreement  under  Fitchburg's  FERC 
Electric  Tariff,  Original  Volume  No.  2, 
which  was  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER92-88- 
000]  on  September  30,  1992.  The 
maximum  capacity  rate  to  be  charged 
Central  Vermont  is  below  he  maximum 
capacity  charges  set  forth  in  the  Tariff, 
and  the  energy  rate  is  that  established  in 
the  Tariff.  Fitchburg  requests  that 
cancellation  was  also  filed. 

Fitchburg  states  that  copies  of  the 
filing  were  served  on  Central  Vermont 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date;  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  The  Electric  Exchange 

(Docket  No,  ER95-1 11-000] 

Take  notice  that  on  October  31, 1993, 
The  Electric  Exchange  (Applicant) 
petitioned  the  Commission  for 
acceptance  of  AppHcant's  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 


Comment  date:  December  1,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28,  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-113-O001 

Take  notice  that  on  November  1, 
1994,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  an  amendment  to  the  contract  for 
the  purchase  of  electricity  for  resale  (the 
Amended  Agreement)  between  Virginia 
Power  and  Central  Virginia  Electric 
Cooperative  (CVEC).  Virginia  Power 
states  that  under  the  Amended 
Agreement,  Virginia  Power  is  to  provide 
and  CVEC  is  to  purchase,  with  certain 
exceptions,  all  of  CVEC's  electrical 
capacity  and  energy  requirements. 

Virginia  Power,  with  the  concurrence 
of  CVEC,  requests  that  the  Amended 
Agreement  become  effective  on  January 
1,1995. 

The  Amended  Agreement  provides  for 
the  continuation  of  the  requirements 
service  previously  received  by  CVEC, 
vdth  certain  changes  in  the  terms  and 
conditions.  The  principal  changes 
involve  defining  specific  exceptions  to 
CVEC's  requirements  ser\'ice,  pricing  a 
portion  of  CVEC's  capacity  requirements 
based  on  the  costs  of  peaking  capacity, 
and  granting  CVEC  the  opportunity  to 
terminate  the  Amended  Agreement 
prior  to  the  end  of  its  initial  term  upon 
the  occurrence  of  certain  events. 

Virginia  Power  states  that  copies  of 
the  filing  have  been  served  upon  CVEC, 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Montaup  Electric  Company 

(Docket  No.  ER95-1 29-000] 

Take  notice  that  on  November  1, 
1994,  Montaup  Electric  Company 
(Montaup  or  the  Company)  tendered  for 
filing  rate  schedule  revisions 
incorporating  the  1995  forecast  billing 
rate  for  its  purchased  capacity 
adjustment  clause  (PCAC)  for  all- 
requirements  service  to  Montaup's 
affiliates  Eastern  Edison  Company 
(Eastern  Edison)  in  Massachusetts  and 
Blackstone  Valley  Electric  Company 
(Blackstone)  and  Newport  Electric 
Corporation  (Newport)  in  Rhode  Island, 
and  contract  demand  service  to  two 
non-affiliated  customers:  The  town  of 
Middleborough  in  Massachusetts  and 
the  Pascoag  Fire  District  in  Rhode 
Island.  The  new  forecast  billing  rate  is 
$16.44554/kw-Mo.  Montaup  requests 
that  the  new  rate  become  effective 
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January  1, 1995  in  accordance  with  the 
PCAC. 

Montaup's  filing  was  served  oh  the 
affected  customers,  the  Attorneys 
General  of  Massachusetts  and  Fibode 
Island,  the  Rhode  Island  Public  UtiUties 
Commission  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  December  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Las  Vegas  Cogeneration  Limited 
Partnership 

(Docket  Nos.  QF89-251-004  and  EL95-9- 
000] 

On  November  4.  1994,  Las  Vegas 
Cogeneration  Limited  Partnership 
(Applicant),  filed  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
for  a  temporary  waivei:  of  the  operating 
and  efficiency  standards  for  calendar 
year  1994  pursuant  to  Section 
292.205(c)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  45 
MW  topping-cycle  cogeneration  facility 
which  is  located  in  Clark  County, 
Nevada  consists  of  a  combustion  turbine 
generator,  a  heat  recovery  boiler  and  an 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  from  the 
facility  is  used  by  the  applicant  for 
heating  a  12-acre  greenhouse.  The 
primary  energy  source  is  natural  gas. 
The  facility  was  placed  in  service  on 
May  11, 1994.  AppUcant  filed  notices  of 
self-certification  and  self-recertification 
in  Docket  Nos.  QF89-25 1-000  and 
QF89-251-002,  respectively.  The 
facility  was  certified  as  a  qualifying 
facility  in  Docket  No.  QF89-25 1-001 
(57  FERC  H  62.035  (1991)],  and 
recertified  in  Docket  No.  QF89-25 1-003 
[60  FERC  1162.094  (1992)1. 

Applicant  states  that  the  temporary 
waiver  is  requested  because  during  the 
testing  period,  no  useful  thermal  energy 
was  delivered  to  the  greenhouse.  Thus, 
the  facility  failed  to  meet  the 
Commission's  operating  and  efficiency 
standards. 

Comment  date:  Thirty  days  after  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

31.  Texaco  Refining  and  Marketing  Inc. 

(Docket  No.  QF95-19-O001 

On  November  4,  1994,  Texaco 
Refining  and  Marketing  Inc.  of  1401 
South  Douglas  Road,  P.O.  Box  1121,  El 
Dorado.  Kansas  67042-1121,  submitted 
for  fiUng  an  application  for  certification 
of  a  facility  as  a  qualifying  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
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determination  has  been  made  that  the 
submittal  constitutes  a  complete  Gling. 

According  to  the  applicant,  the 
cogeneration  facility  will  be  located  in 
El  Dorado,  Kansas.  The  facility  will 
consist  of  a  combustion  turbine 
generator  and  an  un&red  heat  recovery 
boiler.  Steam  recovered  from  the  facility 
will  be  used  at  the  Texaco  refinery  for 
thermal  and  mechanical  proci^sses.  The 
maximum  net  power  production 
capacity  of  the  facility  will  be  38.25 
MW.  The  primary  energy  sources  v»rill 
be  refinery-produced  Syngas  and 
natural  gas.  Construction  of  Lt>e  facility 
is  expected  to  commence  in  the  first 
quarter  of  1995. 

Comment  date:  Thirty  days  after  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  uotice. 

32.  Allegheny  Generating  Company  for 
an  Increase  in  Electric  Rates 

[Docket  No.  ER95-144-ono| 

Take  notice  that  on  October  28,  1994. 
Allegheny  Generating  Company 
tendered  for  filing  a  request  to  include 
approximately  $11.99  million  in  rate 
base.  The  proposed  change  w  ould 
increase  revenues  from  jurisdictional 
sales  and  service  by  SI. 2  million  based 
on  the  twelve  month  period  ending 
December  31, 1995.  The  proposed 
effective  date  for  the  increased  rates  is 
January  1, 1995.  Copies  of  the  filing 
have  been  provided  to  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conunission,  the  West  Virginia  Public 
Service  Commission,  the  Ohio  Public 
Utilities  Commission  and  all  parties  of 
record. 

Comment  date:  I>ecember  2, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C  2(M26,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
pnjiestants  parties  to  the  proceeding. 
Any  person  wishing  to  bmxmie  a  party 
must  file  a  motion  to  intervene.  Dipies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

(PR  Doc.  94-29321  Fried  11-28-M;  8:45  am] 

BILLMG  CODE  C717-41-P 

[Project  No.  2705-003  Wasttlngton] 

Seattle  City  Light;  Intent  To  Prepare  an 
Environmental  Assessnrtent 

November  22, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicensing  of  the 
existing  Newhalem  Creek  Hydroelectric 
Project,  Project  No.  2705-003.  The 
project  is  located  on  Newhalem  Creek  in 
Whatcom  County,  Washington. 

The  FERC  staff  intends  to  prepare  an 
Envirorunental  Assessment  (EA )  on  this 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

In  the  EA,  we  will  consider  both  site- 
specific  and  cumulative  environmental 
imjjacts  of  the  project  and  reasonable 
alternatives,  and  we  will  include  an 
economic,  and  engineering  analysis. 

A  draft  EA  will  be  issued  and 
circulated  for  review  to  all  interested 
parties.  All  timely  filed  comments  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  the  final  ElA.  The 
stafTs  conclusions  and 
recommendations  will  then  be 
presented  for  consideration  by  the 
Commission  in  reaching  its  final 
licensing  decision. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  assist 
the  staff  in  defining  and  clarifying 
issues  to  be  address  in  the  EA. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues, 
may  submit  written  comments  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  until 
December  16, 1994. 

All  wrritten  correspondenc  e  should 
clearly  show  the  following  caption  on 
the  first  page:  Newhalem  Creek 
Hydroelectric  Project,  FERC  No.  2705- 
003. 

Interveners — those  on  the 
Commission's  service  Ust  for  this 
proceeding  (parties] — are  reminded  of 
the  Commission's  rules  of  practice  and 
procedures,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
j>erson  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 


responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 
Any  questions  regarding  this  notice 
may  be  directed  to  John  Costello.  at 
(202)  219-2914. 
Lois  D.  Casheil, 
Secretary. 

IFR  Doc.  94-29281  Filed  tl-28-»4;  8:45  ami 
BtLUNG  CODE  C717-01-M 

(Project  Nos.  2232-303,  el  a!.] 

Hydroelectric  Applications  [Duke 
Power  Company,  et  al.J;  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Revised 
Shoreline  Management  Plan. 

b.  Project  No.:  2232-303. 

c.  Date  Filed:  October  11. 1994. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Catawba- Wateree 
Project. 

f.  Location:  Lakes  James,  Rhodhiss, 
Hickory,  Norman,  Mountain  Island, 
Wylie,  Fishing  Creek,  Great  Falls,  Rocky 
Creek,  Wateree,  and  Lookout  Shoals 
Lake  in  Burke,  McDowell,  Caldwell, 
Alexander,  Catawba,  Iredell, 
Mecklenburg,  Lincoln,  and  Gaston 
Counties,  N.C.,  and  York,  Lancaster, 
Chester,  Fairfield,  and  Kershaw 
Counties,  S.C. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  Section  791(a)-825{r). 

h.  Applicant  Contact:  Karol  Mack, 
Duke  Power  Company,  Legal 
Department,  422  South  Church  Street, 
Charlotte,  NC  28242-0001,  (704)  382- 
8104. 

i.  FERC  Contact:  Scott  Riedmann, 
(202)  219-0075. 

j.  Comment  Date:  December  23. 1994. 

k.  Description  of  Project:  In 
accordance  with  the  Federal  Energy 
Regulatory  Commission's  Order  dated 
April  14, 1994.  the  Duke  Power 
Company  has  submitted  its  revised 
Shorehne  Management  Plan  for  the 
Catawba-Wateree  Project  The  submittal 
describes  Duke  Power's  shoreline 
management  planning  methodology  and 
explains  the  programs  that  will  be  used 
to  implement  the  Shoreline 
Management  Plan. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

2a.  Type  of  Application:  Recreation 
Plan. 

b.  Project  No.:  10661-015. 

c.  Date  Filed:  October  19,  1994. 

d.  Applicant:  Lidiana  Michigan  Power 
Company. 
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e.  Name  of  Project:  Constantine. 

f.  Location:  St.  Joseph  River,  St. 
Joseph  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bruce 
Bennett,  American  Electric  Power 
Service,  One  Riverside  Plaza,  Columbus, 
OH  43215,  (614)  223-2900. 

i.  FERC  Contact:  Patti  Pakkala.  (202) 
219-0025. 

j.  Comment  Date:  December  27,  1994. 

k.  Description  of  Project:  Indiana 
Michigan  Power  Company  (IMPC), 
licensee  for  the  Constantine  Project, 
requests  approval  of  a  recreation  plan. 
As  part  of  the  recreation  plan,  IMPC 
requests  approval  of  an  impoundment 
boat  launch  and  related  facilities, 
immediately  west  of  the  headgate 
structure  for  the  Constantine  Project. 
The  impoundment  boat  launch  would 
enhance  the  project's  recreational 
facilities,  as  it  would  be  the  only 
handicap-accessible  boat  launch  within 
10  miles  of  the  project. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

3a.  Type  of  Application:  Approval  To 
Delete  the  Requirement  for  a  Canoe 
Portage  Facility  From  the  Reusens 
Hydroelectric  Project  License. 

b.  Project  No:  2376-004. 

c.  Date  Filed:  September  16,  1994. 

d.  Applicant:  Appalachian  Power 
Company. 

e.  Name  of  Project:  Reusens 
Hydroelectric  Project. 

f.  Location:  Amherst  and  Bedford 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jim  L. 
Fariss,  Appalachian  Power  Company 
P.O.  Box  2021,  Roanoke,  V.A  24022- 
2121.(703)985-2348. 

i.  FERC  Contact:  Jean  Potvin,  (202) 
219-0022. 

j.  Comment  Date:  December  23.  1994. 

k.  Description  of  Project:  The  licensee 
requests  approval  to  amend  its  license 
and  not  build  a  canoe  portage  path 
around  its  Reusens  power  station. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

4a.  Type  of  Application:  Conduit 
Exemption  (Tendered  Notice). 

b.  Project  No.:  11503-000. 

c.  Date  filed:  October  26,  1994. 

d.  Applicant:  City  of  Soda  Springs. 

e.  Name  of  Project:  Soda  Creek  Project 
No.  4. 

f.  Location:  At  the  new  Kackley  Ditch 
canal,  which  diverts  water  from  Soda 
Creek  near  the  base  of  Soda  dam,  in 
Caribou  County,  Idaho. 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  W.  Lee  Godfrey, 
Director  of  City  Services,  City  of  Soda 
Springs,  9  West  Second  South,  Soda 
Springs,  ID  83276. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202)  219-2843. 

j.  Description  of  Project:  The  existing 
project  consists  of:  (1)  An  intake 
structure  at  the  main  canal;  (2)  a  42- 
inch-diameter,  270-feet-long  welded 
steel  penstock;  (3)  a  powerhouse 
containing  a  single  turbine-generator 
unit  with  a  rated  capacity  of  500 
kilowatts;  and  (4)  a  100-foot-long 
tailrace. 

k.  Under  Section  4.32  (b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

5a.  Type  of  Application:  Recreation 
Plan. 

b.  Project  No.:  2666-004. 

c.  Date  Filed:  September  16. 1994. 

d.  Applicant:  Bangor  Hydro-Electric 
Company. 

e.  Name  of  Project:  Medway. 

f.  Location:  West  Branch  of  the 
Penobscot  River,  Penobscot  County, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Douglas 
Morrell,  P.O.  Box  932,  33  State  Street. 
Bangor,  ME  04401,  (207)  945-5621. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  December  27,  1994. 

k.  Description  of  Project:  Bangor 
Hydro-Electric  Company,  licensee  for 
the  Medway  Project,  requests  appro\al 
of  a  recreation  plan.  The  licensee 
proposes  to  construct  a  trailer-mounted 
boat  launch,  parking  area,  and  portage 
trail  to  enhance  recreation  access  to  the 
West  Branch  of  the  Penobscot  River. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 


JMI 


protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
inter\ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  peirticular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  November  23, 1994.  Washington. 
DC. 

Lois  D.  CasheU, 
Secretary: 

IFR  Doc.  94-29322  Filed  11-28-94;  8:45  am] 
BILLING  CODE  6717-01-P 


[Project  No.  2927-MA] 

Aquamac  Corp.;  Intent  To  File  an 
Application  for  a  New  License 

November  22, 1994. 

Take  notice  that  Aquamac 
Corporation,  the  existing  licensee  for  the 
Aquamac  Hydroelectric  Project  No. 
2927.  filed  a  timely  notice  of  intent  to 
file  an  application  for  a  new  license, 
pursuant  to  18  CFR  16.6  of  the 
Commission's  Regulations.  The  original 
Ucense  for  Project  No.  2927  was  issued 
effective  November  1. 1960,  and  expires 
September  30,  1999. 

The  project  is  located  on  the 
Merrimac  River  in  Essex  County. 
Massachusetts.  Flows  are  withdrawn 
fi-om  the  South  Canal  of  the  Essex 
Company  so  there  is  no  dam  associated 
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with  this  project.  The  principal  works  of 
the  Aquamac  Project  include  manually 
operated  hcadgates;  a  five  foot  diameter 
steel  penstock  measuring  215  feet  in 
length;  a  waterwheel  connected  to  a 
generator  with  a  rated  capacity  of  250 
Kw;  transmission  facilities;  an  80-foot- 
long  tailrace;  and  appurtenant  facilities. 

Pursuant  to  18  CFR  16.7.  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  &om  the 
licensee  at  9  South  Canal  Street, 
Lawrence.  Massachusetts  01842. 

Pursuant  to  18  CFR  16.8,  16.9  and 
10.10,  each  application  for  a  new 
license  and  any  competing  license 
appUcations  must  be  filed  with  the 
Conunission  at  least  24  months  prior  to 
the  expiration  of  the  existing  bcense.  all 
appUcations  for  Ucense  for  lihis  project 
must  be  filed  by  September  30, 1997. 
Lois  D.  Casbell, 
Secretary. 
IFR  Doc  94-29276  Filed  11-2S-94;  8:45  am) 

BILUNQ  COOe  (TtT-ftl-M 


Pocket  No.  RP94-96-008] 

CNG  Transmission  Corporation; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  22. 1994. 

Take  notice  that  on  November  14, 
1994.  CNG  Transmission  Corporation 
(CNG).  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  in  compliance  with 
the  Commission's  November  3,  1994. 
order  in  this  docket,  filed  the  following 
tariff  sheets  to  Second  Revised  Volume 
No.  1  of  its  FERC  Gas  Tariff: 

For  effectiveness  in  July  1.  1994: 

Third  Substitute  .^hemate  Third  Revi.sed 
Sheet  Nos.  32  &  33  Second  Substitute 
Alternate  Second  Revised  Sheet  Nos.  34, 
35  &  36 

Substitute  First  Revised  Sheet  No.  37 

For  effectiveness  on  October  1.  1994: 

Substitute  Fourth  Revised  Sheet  Nos.  32  &  33 
Substitute  Third  Revised  Sheet  .Nos.  35  &  36 

CNG  states  that  the  purpose  of  its 
filing  is  to  comply  with  a  portion  of  the 
Commission's  November  3  Order  in 
order  to  provide  appropriate  base  tariff 
rates  for  CNG's  accompanying  filing  in 
Docket  No.  TM95-2-22-001. 

CNG  states  that  copies  of  the  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.N.E.. 
Washington,  D.C  20426.  in  accordance 
with  Rule  211  of  the  Commissions 
Rules  of  Practice  and  Procedure  18  CFR 
3as.21 1.  All  such  protests  should  be 


filed  on  or  before  November  30,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lots  D.  Cashell, 
Secretary. 

(PR  Doc  94-29283  Filed  11-29-94;  8:45  amj 
BiLUNG  COOE  (717-01-M 


[Proiect  No.  2004-MA] 

Holyoke  Water  Power  Company;  Intent 
To  File  an  Application  for  a  f4ew 
Ucense 

November  22. 1994. 

Take  notice  that  Holyoke  Water  Power 
Company,  the  existing  licensee  for  the 
Holyoke  Hydroelectric  Project  No.  2004, 
filed  a  timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  2004  was  issued  effective 
July  5. 1949,  and  expires  August  31, 
1999.      - 

The  project  is  located  on  the 
Connecticut  River  in  Franklin, 
Hampshire  and  Hampden  Counties, 
Massachusetts.  The  principal  works  of 
the  Holyoke  Project  include  a  1 .020- 
foot-long  masonry  dam  to  elevation 
97.47  NGVD;  a  reservoir  than  extends  25 
miles  upstream;  a  three  level  canal 
system  adjacent  to  the  river  with 
headgates  at  the  dam;  six  separate- 
hydroelectric  facilities  named  Hadley 
Falls  Station,  Riverside  Station. 
Boatlock  Station.  Beebe-Holbrook  Units, 
Skiimer  Unit  and  Chemical  Units  and, 
e.xcept  for  Hadley  Falls  Station  which 
has  an  intake  structure  adjacent  to  the 
canal  headgate  house,  these  facilities 
draw  water  from  the  canal  system;  a 
total  nameplate  capacity  of  43,756  Kw; 
transmission  line  connections;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  1  Canal  Street,  Holyoke,  MA 
01040.  Phone  (413) 536-9428. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
appUcations  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  appUcations  for  license  for  this 


project  must  be  filed  by  Augu.<it  31, 
1997. 

Lois  D.  Cashell, 

Secretory. 

[PR  Doc  94-29280  Filed  11-28-94;  8:45  am] 

BILUNG  cooc  crn-oi-M 


[Docket  No.  RP95-35-001J 

K  N  Interstate  Gas  Transmission  Co.; 
Tariff  Filing 

November  22, 1994. 

Take  notice  that  on  November  18, 
1994,  K  N  Interstate  Gas  Transmission 
Co.  (KNI)  tendered  for  filing  Substitute 
Original  Sheet  No.  4  to  First  Revised 
Volume  No.  1-C.  KNI  states  that  it  is 
submitting  Substitute  Original  Sheet  No. 
4  in  order  to  correct  certain  clerical 
errors  contained  In  Original  Sheet  No.  4 
to  First  Revised  Volume  No.  1-C,  whic^ 
was  filed  with  the  Commission  on 
November  2, 1994. 

KNI  also  requests  that,  as  with  the 
November  2,  1994,  filing  the  tendered 
sheet  be  accepted  for  filing  and 
permitted  to  become  effective  on 
December  2, 1994. 

Finally;  KNI  requests  that  the 
Commission  grant  any  waivers  that  it 
deems  necessary  to  accept  and  proceiss 
this  filing. 

KNI  states  that  copies  of  the  filii^ 
were  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E, 
Washington,  D.C.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  November  30,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-29287  Filed  11-28-94;  8:45  ami 
BILUNG  COOE  6717-Ot-M 


Project  No.  2032-WY] 

Lower  Valley  Power  &  Light,  Inc.; 
Intent  To  File  an  Application  for  a  New 
License        i , 

November  22, 1994. 

Take  notice  that  Lower  Valley  Power 
&  Light,  Inc.,  the  existing  licensee  for 
the  Strawberry  Hydroelectric  Project  No. 
2032,  filed  a  timely  notice  of  intent  to 
file  an  appUcation  for  a  new  license, 
pursuant  to  IB  CFR  16.6  pf  the 
Commission's  Regulations,  The  original 
license  for  Project  No.  2032  was  issued 
effective  October  1,  1949,  and  expires 
September  30.  1999. 

The  project  is  located  on  Strawberry 
Creek  in  Lincoln  Coimty,  Wyoming.  The 
principal  works  of  the  Strawberry 
Project  include  a  reinforced  concrete 
gravity  dam,  110  feet  long  and  22  feet 
high;  a  2.5  acre  impoundment;  2.3  miles 
of  36  inch  diameter  steel  penstock;  a  60- 
foot-long.  32-foot-wide  reinforced 
concrete  powerhouse  containing  three 
500  Kw  generators;  a  substation  and 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7.  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  345  North  Washington 
Street,  P.O.  Box  188,  Afton,  Wyoming 
83110. 

Pursuant  to  18  CFR  16.8,  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  Ucense  for  this 
project  must  be  filed  by  September  30, 
1997. 

Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-29278  Filed  11-28-94;  8:45  ami 
BtLUNO  COOE  6717.-ei-M 


[Project  No.  2928— MA] 

Merrimac  Paper  Company,  Inc.;  Intent 
To  File  an  Application  for  a  New 
License 

November  22, 1994. 

Take  notice  that  the  Merrimac  Paper 
Company.  Inc.,  the  existing  licensee  for 
the  Merrimac  Hydroelectric  Project  No. 
2928,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant* 
to  IH  CFR  16.6  of  the  Commissions 
Regulations.  The  original  license  for 
Project  No.  2928  was  issued  effective 
December  1, 1949,  and  expires 
Novpiiiber  30.  1999. 

The  project  is  located  on  the 
Merrimac  River  in  Essex  County, 


Massachusetts.  Flows  are  withdrawn 
fi~om  the  South  Canal  of  the  Essex 
Company  so  there  is  no  dam  associated 
with  the  project,  only  headgate 
structures.  The  principal  works  of  the 
Merrimac  Project  include  Unit  No.  1:  a 
steel  penstorJc  270  feet  long  and  5  feet 
in  diameter  a  waterwheel  and  138  Kw 
generator;  and  an  18-foot-long  trailrace; 
Unit  No.  2:  a  steel  penstock  270  feet 
long  and  6  feet  4  inches  in  diameter;  a 
waterwheel  and  400  Kw  generator,  and 
a  15-foot-long  tailrace;  Unit  No.  3:  a 
steel  penstock  250  feet  long  and  8  feet 
9  inches  in  diameter;  a  waterwheel  and 
550  Kw  generator;  and  an  80-foot-long 
tailrace;  all  units  have  transtnission  line 
connections  and  appurtenant  facilities. 

Pursuant  to  18  CFR  16.7.  the  Ucensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  9  South  Canal  Street, 
Lawrence,  Massachusetts  01842. 

Pursuant  to  18  CFR  15.8,  16.9  and 
16.10,  each  application  for  a  new 
lic-ense  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  Ucense  for  this 
project  must  be  filed  by  November  30, 
1997. 

Lois  D.  Cashell, 
Secretary. 
[FR  Dor.  94-29282  Filed  11-28-94;  8:45  amj 

BILUNG  COOE  6717-Ol-M 


[Docket  Nos.  CP85-84-000  and  RP95-49- 

ooq 

Northwest  Alaskan  Pipeline  Company; 
Application  and  Tariff  Changes 

November  22. 1994. 

Take  notice  that  on  November  lb, 
1994.  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan),  filed  in 
Docket  No.  CP95-84-000.  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Section  9  of  the 
Alaska  Natural  Gas  Tran.sportation  Act 
of  1976  and  tendered  for  filing  in  Docket 
No.  RP94-49-O00,  the  following 
revisions  to  Rate  Schedule  X-4  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2: 

Tariff  and  Sheet  No. 

X-4     Original  Sheet  Nos.  400-490. 
Replacing  Sheets  Nos.  400-478 
By  said  application  Northwest 
Alaskan  seeks  to  partially  abandon  tlie 
sales  to  Pacific  Interstate  Transmission 
Company  (PITCO)  (i.e..  abandon  for  the 
period  subsequent  to  October  31,  2003) 
of  a  daily  average  of  240,000  .Mcf  of 
Canadian  natural  gas  transported 
through  the  Western  Leg  of  the  Alaskan 


Natural  Gas  Transportation  System 
(ANGTS)  previously  authorized  by  the 
Commission  in  Dodcet  No.  CP78-123.  et 
al. 

Northwest  Alaskan  states  that  the 
proposed  partial  abandonment  and  tariff 
revisions  to  Rate  Schedule  X-4 
implement,  in  part,  a  broader 
transaction  which  is  intended  to 
restructure  the  arrangements  among 
Northwest  Alaskan,  its  supplier.  Pan- 
Alberta  Gas  Ltd.  (Pan-Alberta)  and  its 
purchaser,  PITCXJ.  The  proposed  Rate 
Schedule  X-4  tariff  revisions  provide,  in 
summary,  for  a  revision  of  the 
Commodity  Charge  portion  of  the  price 
to  result  in  a  net  back  price  and  a 
reduction  of  the  term  of  the  purcha.se 
and  sale  agreements  by  nine  years  (i.e., 
fi-om  October  31,  2012  to  October  31 
2003). 
•  The  partial  abandonment  approval 
and  the  tari  fT  revisions  would  become 
effective  on  the  first  day  of  the  first 
month  following  the  day  on  which  the 
Satisfaction  of  the  Conditions  Precedent 
to  closing  occurs  in  accordance  with  the 
Closing  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rule.s 
of  Practice  and  I*rocedure  (18  CFR 
385.211  and  385.214.  All  such  petitions 
and  protests  should  be  filed  on  or  before 
November  30.  1994.  Protests  will  l)e 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  ht^ 
taken,  but  wiJl  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beJcome  a  party 
must  file  a  petition  to  intervene.  Copies 
of  these  two  filings  are  on  file  with  the 
Commission  and  are  available  for  ptiblic 
inspection. 
Lois  D.  Cashell. 
Secretary'. 

IFR  Dor.  94-i;o:77  Filed  11-28-94;  «;45  hmiI 
BILUNG  CODE  S717-01-M 


(Docket  No.  RP94-407-001] 

Mississippi  River  1  ransmisslon 
Corporation;  Compliance  Filing 

November  22.  1994. 

Take  notiw;  that  on  November  14, 
1994.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  fili.ng  a 
filing  in  compliance  with  the 
Commission's  Order  dated  Octi>b»;r  28. 
1994  in  Docket  No.  RP94-407-000. 

MRT  states  that  this  filing  contains 
the  required  information  in  accordani^j 


JMI 


IMI 
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with  the  directives  of  the  above- 
mentioned  order. 

MRT  requests  that  the  Commission 
accept  the  fihng  as  being  in  compliance 
with  the  Commission's  Order  dated 
October  28, 1994  in  Docket  No.  RP94- 
407-000. 

MRT  further  states  that  copies  of  the 
fihng  are  being  served  on  ail  parties  of 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  shouH  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  30,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-29286  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  STIT-OI-M 


[Docket  No.  RP94-385-001] 

Northern  Natural  Gas  Company; 
Compliance  Filing 

November  22. 1994. 

Take  notice  that  on  October  17,  1994, 
Northern  Natural  Gas  Company 
(Northern)  filed  supporting 
documentation  for  its  September  1, 
1994,  filing  to  comply  with  the 
September  30,  1994,  Commission  order 
in  Docket  No.  RP94-385-000. 

Northern  states  that  copies  of  non 
privileged  supporting  documentation 
has  been  mailed  to  each  of  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
Afl  such  protests  should  be  filed  on  or 
before  November  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-29285  Filed  11-28-94;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-1 04-003] 

Overthrust  Pipeline  Company; 
Compliance  Filing 

November  22, 1994. 

Take  notice  that  on  November  18. 
1994,  Overthrust  Pipeline  Company, 
tendered  for  filing  and  acceptance  to  be 
effective  November  1, 1994.  tariff  sheets 
to  Original  Volume  No.  1  and  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff  as  listed  below: 

Original  Volume  No.  1 

Fifth  Revised  Sheet  No.  2 

Substitute  Sixteenth  Revised  Sheet  No.  6 

Substitute  Second  Revised  Sheed  Nos.  8,  40 

and  41 
Second  Revised  Sheet  No.  16 

First  Revised  Volume  No.  1-A 

Substitute  First  Revised  Sheet  Nos.  4,  5. 12, 

21,  and  76 
Second  Revised  Sheet  Nos.  30  and  77 
First  Revised  Sheet  Nos.  34  and  35 
Original  Sheet  No.  35A 
Second  Substitute  First  Revised  Sheet  No.  70 

Overthrust  states  that  the  proposed 
tariff  sheets,  which  were  filed  in 
compliance  with  the  Commission's 
October  24, 1994,  letter  order  in  docket 
Nos.  RP94-104-001,  -002,  (1)  revised 
the  statements  of  rates  to  reflect  the 
rates  and  billing  determinants  set  out  in 
Overthrust's  settlement  proceeding,  (2) 
eliminate  the  Annual  Charge 
Adjustment  surcharge  provision,  (3) 
revise  the  interest  adjustment  provision 
to  allow  Overthrust  to  recover  the 
amortization  and  carrying  costs  on  the 
unamortized  balance  of  Overthrust's 
debt-acquisition  costs,  and  (4)  reflect 
that  100  percent  of  all  interruptible 
revenues,  net  of  variable  costs,  received 
by  Overthrust  will  be  credited  to  firm 
transportation  customers,  calculated  pro 
rata  based  on  each  shipper's  reservation- 
charge  payments. 

In  addition,  Overthrust  explains  that 
the  tables  of  contents  have  been  revised 
and  certain  tariff  sheets  have  been 
reserved  for  future  use  as  necessitated 
by  the  proposed  tariff  revisions. 

Overthrust  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
jiu-isdictional  customers  as  well  as  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission* 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  30,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedingiXppi^s  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-29284  Filed  11-28-94;  8:45  am] 
BILLING  COOE  6717-01-M 


[Project  No.  2897-ME] 

S.D.  Warren  Company;  Intent  To  File 
an  Application  for  a  New  License 

November  22, 1994. 

Take  notice  that  S.D.  Warren 
Company,  the  existing  licensee  for  the 
Saccarappa  Hydroelectric  Project  No. 
2897,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  2897  was  issued  effective 
April  1, 1962,  and  expires  October  1. 
1999. 

The  project  is  located  on  the 
Presumpscot  River  in  Cumberland 
County.  Maine.  The  principal  works  of 
the  Saccarappa  Project  include  a  12- 
foot-high.  102-foot-long  spillway  and  a 
10-foot-high.  220-foot-long  spillway, 
separated  by  an  island  midstream,  both 
of  concrete  construction  and  each  with 
a  crest  elevation  69.95  feet  m.s.l.;  an 
intake  channel  380  feet  long  and  36  feet 
wide  cut  into  bedrock;  a  forebay;  a 
powerhouse  of  masonry  construction 
with  a  total  installed  capacity  of  1,350 
kW;  a  345-foot-long  tailrace  channel 
formed  by  a  33-foot-high  guard  wall;  a 
transmission  line  extending  one  mile  to 
the  Licensee's  paper  making  plant;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  89  Cumberland  Street,  P.O. 
Box  5000,  Westbrook,  Maine  04098- 
1597. 

Pursuant  to  18  CFR  16.8,  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
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All  applications  for  license  for  this 

project  must  be  filed  by  October  1. 1997. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-29279  Filed  11-28-94;  «:45  am] 

BtLLING  COOE  tri7-01-M 

Office  of  Hearing  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  September  19  Through  September 
23,1994     11 

Ehiring  the  week  of  September  19 
through  September  23, 1994,  the 


appeals  and  applications  for  exception 
or  other  relief  Usted  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  hsts  have  also  been 
included. 

Under  EX3E  procedural  regulations.  10 
C.F.R.  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procediual  regulations.  For  purposes  of 
the  regulations,  the  date  of  scr\'ice  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  stich 
conHnents  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  November  21,  1994. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  HEARtNGs  and  Appeals 

[Week  o<  September  19  through  Septemt)er  23.  1994) 


Date 


Sept.  16,  1994 


Sept.  16,  1994 


Sept.  19,  t994 


Name  and  location  of  acpiicant 


Olympjc  Oil  Co.,  Inc.,  Delano.  MN 


U.A.  Plumbers  and  Pipefitters  Local  #36,    LFA-0421 
Buffalo.  NY. 


Case  No. 


LEE-0160 


SepL  19,  1994 


Sept.  19.  1994 


SepL  tg.  1994 


Calhoun   County   Commisston,    Memphis, 
TN. 


Chatrron  Foods,  Inc.,  Memphis.  TN 


RR272-172 


RR272-t76 


Type  of  submission 


Harristxjrg  Dames,  Inc.,  Memphis.  TN 


J.E.  Baker  Co..  Memphis,  TN 


SepL  19,  1994 

« 


SepL  19,  1994 


Sept.  19,  1994 


Lewis  Tree  Service.  Inc.,  Memphis,  TN 


RR272-175 


RR272-177 


RR272-179 


Mine  Safety  Appliances  Company,  Menv 
phis,  TN. 


Newark  Lumber  Company,  Newark,  OE 


RR272-174 


RR300-259 


Exception  to  ttie  reporting  requrrements.  If  granted:  Olym- 
pic Oil  Co.,  Inc.  wouW  not  be  required  to  file  Form  ElA- 
782B  "Resellers'/Retailers'  Monthly  Petroleum  Products 
Sales  Report." 

Appeal  of  an  Information  request  denial.  If  granted:  U.A. 
Plumbers  and  Pipefitters  Local  «36  would  receive  a 
waiver  of  aU  fees  incurred  in  the  processing  of  the«r 
Freedom  of  Information  Act  request  for  documents  con- 
cerning the  West  Valley  Demonstration  Project. 

Request  for  Modification/recission  in  the  cnjde  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94105,  issued  to  Calhoun 
County  Commission  would  tie  modified  regarding  the 
firm's  application  for  refund  sutimitted  m  the  Crude  Oii 
refund  proceeding. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-941 12,  issued  to  Chatman 
Foods.  Inc.  wouW  be  modified  regarding  the  firjp's  ap- 
plication for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Request  for  modification/rescission  in  the  cnxJe  oil  relund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order.  Case  No.  RF272-94112,  issued  to  Harris- 
burg  Dairies,  Inc.  would  be  modified  regarding  the 
firm's  application  for  refund  submitted  in  the  Crude  Ori 
refund  proceeding. 

Request  for  modification/rescission  in  ttie  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94112,  issued  to  J.E. 
Baker  Co.  would  tie  modified  regarding  the  firm's  appli- 
cation for  refund  submitted  in  the  Crude  Oil  refund  pro- 
ceeding. 

Request  for  nxxJification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1994  Decision 
and  Order,  Case  No.  RF272-94125,  issued  to  Lewis 
Tree  Service,  Inc.  would  be  modified  regarding  the 
firm's  application  for  refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19.  1994  Decision 
and  Order,  Case  No.  RF272-94110,  issued  to  Mine 
Safety  Appliances  Company  would  be  modified  regard- 
ing the  firm's  application  for  refund  submitted  in  the 
Crude  Oil  refund  proceeding. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding,  if  granted:  The  August  15,  1994  Dismissal, 
Letter.  Case  No.  RR300-259,  issued  to  Newark  Lum- 
ber Company  would  be  modified  regarding  the  firm's 
application  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  September  19  through  September  23,  1994] 


Date 


Sept.  19.  1994 


Sept.  19.  1994 


Sept.  19.  1994 


Sept.  19.  1994 


Sept.  20.  1994 


Sept.  20.  1994 


Sept.  20.  1994 


Sept.  20. 1994 


Sept.  20.  1994 


Sept.  21.  1994 


Sept.  21.  1994 


Sept.  23.  1994 


Name  arxj  location  of  applicant 


Painters  District  Council  No.  55,  Portland. 
OR. 


Pozzi  Brothers  Transfer,  Memphis.  TN 


SherkJan  Corporation.  Memphis.  TN 


St.  Michael's  College,  Memphis.  TN 


Dale  N.  Tweweek,  Upper  Arlington,  OH 


Farm,  Fuel  and  Feed,  Kuna,  ID 


Farmers  Union  Coop  Oil  Co.,  Perley,  MN 


Homer  Tesoro  Servkie.  Honf)e.  AK 


Pierce  Oil  Company,  Price,  UT 


AlDuquerque  Operations  Office,  Albuquer- 
que, NM. 


Loop's  Airport  Texaco,  Pacific  Grove,  CA  ... 


Cash  and  Sons  L-P  Gas  Co.,  Inc.,  Warren, 
AR. 


Case  No. 


LFA-0422 


RR272-171 


RR272-178 


RR272-173 


LFA-0423 


LEE-0164 


LEE-0162 


LEE-0165 


LEE-0163 


VSO-0002 


RR321-167 


LEE-0166 


IMI 


Type  of  submission 


Appeal  of  an  information  request  denial.  If  granted:  The 
July  22,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Bonneville  Power  Administration  woukj 
be  rescinded,  and  Painters  District  Council  No.  55 
would  receive  access  to  any  additional  records  which 
exist  but  whk:h  were  not  provkled. 

Request  for  iTKXJifk:ation/rescissk>n  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1992  Deciswn 
and  Order,  Case  No.  RR272-171,  issued  to  Pozzi 
Brothers  Transfer  woukJ  be  modified  regarding  the 
firm's  applrcation  for  refund  submitted  in  the  Crude  Oil 
refund  proceeding. 

Request  for  modification/rescission  in  ttie  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1992  Decision 
and  Order,  Case  No.  RR272-94123,  issued  to  Sheri- 
dan Corporation  woukj  be  modified  regarding  the  firm's 
applkiation  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Request  for  nrxKlifk^tkin/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  19,  1992  Decision 
and  Order,  Case  No.  RR272-94106  issued  to  St.  Mi- 
chael's College  would  be  modified  regarding  the  firm's 
application  for  refund  sut>mitted  in  the  Crude  Oil  refund 
proceeding. 

Appeal  of  an  information  request  denial.  If  granted:  The 
August  4,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Office  of  Engineering,  Operations,  Secu- 
rity and  Transition  Support  Defense  Programs  would  be 
rescinded,  and  Dale  f^.  Tweweek  would  receive  access 
to  reports  on  chemk:al  incompatability  prepared  by 
Battelle  Memorial  Institute. 

Exception  to  the  reporting  requirements.  If  granted:  Farm, 
Fuel  and  Feed  would  not  be  required  to  file  Form  EIA- 
782B  Reseller's/Retailer's  f^nthly  Petroleum  Products 
Sales  Report. 

Exception  to  the  reportir>g  requirenrwnts.  If  granted:  Farm- 
ers Unk)n  Coop  Oil  Co.  would  not  be  required  to  file 
Form  EIA-782B  Reseller's/Retailer's  Monthly  Petroleum 
Products  Sales  Report. 

Exception  to  tfie  reporting  requirements.  If  granted: 
Homer  Tesoro  Servk»  would  not  be  required  to  file 
Form  EIA-782B  Reseller's/Retailer's  Monthly  Petroleum 
Product  Sales  Report. 

Exception  to  the  reporting  requirements.  If  granted:  Pierce 
Oil  Company  would  not  be  required  to  file  Form  EIA- 
782B  Reseller's/Retailer's  Monthly  Petroleum  Products 
Sales  Report. 

Request  for  hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  employed  at  a  sutxontractor  to  Los  Ala- 
mos National  Latioratory  wouW  receive  a  hearing  under 
10  C.F.R.  Part  710. 

Request  for  nrnxJification/rescission  in  the  Texaco  refund 
proceeding.  If  granted:  the  July  20,  1994  Decisioa  and 
Order,  Case  No.  RF321-21005,  issued  to  Loop's  Air- 
port Texaco  wouW  be  nxxlified  regarding  the  firm's  ap- 
plication for  refund  submitted  in  the  Texaco  refund  pro- 
ceeding. 

Exception  to  the  reporting  requirements.  If  granted:  Cash 
and  Sons  L-P  Gas  Co.,  Inc.  would  not  be  required  to 
file  Form  EIA-782B  "Resellers'/Retailers'  Monthly  Pe- 
troleum Products  Sales  Report." 
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Date 


Sept.  23,  1994 


LIST  OF  Cases  Received  by  the  Office  of  Hearings  and  APPEALS-Continued 

(Week  of  September  19  through  September  23,  1994] 


Name  and  kx:ation  of  applicant 


In  Defense  of  Animals,  Hamsburg,  PA 


Sept.  23.  1994 


Robert  D.  Heitmann,  Brookville,  MD 


Case  No. 


LFA-0424 


LFA-0425 


Type  of  submisskxi 


Appeal  of  an  information  request  denial.  If  granted:  The 
July  26,  1994  Freedom  of  Information  Requ'^st  Denial 
issued  to  In  Defense  of  Animals  woukJ  be  rescinded 
and  In  Defense  of  Animals  wouW  receive  access  to  a 
comprehensive  list  of  all  recent  and  current  U.S.  De- 
partment of  Energy  Contracts  and/or  Grants  for  re- 
search conducted  on  nonhuman  animals  at  U.S  De- 
partment of  Energy  Facilities  and  research  on 
nonhuman  animals  conducted  extramurally  but  spon- 
sored by  the  U.S.  Department  of  Energy. 

Appeal  of  an  information  request  denial.  If  granted  The 
September  16,  1994  Freedom  of  lnformatk)n  Request 
Denial  issued  to  Robert  D.  Heitmann  woukJ  be  re- 
scinded and  a  further  search  wouW  be  conducted  for 
information  concerning  a  U.S.  Air  Force  radiation  sur- 
vey whk;h  was  allegedly  sent  to  Sandia  National  Lab- 
oratories. 


Date  received 


8/22/94 
9/20/94 
9/22/94 
9/23/94 
9/23/94 
9/23/94 
9/26«4 
9/27/94 


Refund  Applications  Received 

Name  of  refund  proceeding/name  of  refund  application 

Villas  de  Navan-a  Servce 

Amoco  Oil  Company '  

Coleman's  Clark  Servrce  !!."!!!!!!"!! 

Westchester  Boces 

Raleigh  County.  WV  

Grant  County.  KY  'Z'Z'ZZZZZZ'. 

Agway  Petroleum  Corporatkjn -"I!!!!.™!."."."!!!"!!!!!! ' 

Melchier  Armstrong  Dessau,  Inc  .""""!""""."! 


Case  No. 


RF32 1-2 1035 

RF339-22 

RF342-327 

RF272-99149 

RF2 72-99 150 

RF272-99151 

RF34&-30 

RF272-255 


|FR  Doc.  94-29365  Filed  11-28-94;  8:45  am] 
BILUNO  COOe  M50-01-P 


Notice  of  Cases  Filed  During  the  Office 
of  Hearings  and  Appeals  Week  of 
Septemt}er  26  through  September  30. 
1994 

During  the  Week  of  September  26 
through  September  30, 1994,  the 
appeals  and  applications  for  exception 


or  other  reUef  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
C.F.R.  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
ser\'ice  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  ser\'ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


LIST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  September  26  through  September  30, 1994] 


Date 


Sept.  26.  1994 


Name  and  Locatwn  of  Applicant 


Lambert  Oil  Co..  Inc.,  Sapulpa,  OK  , 


Case  No. 


RR272-180 


Type  Of  Submission 


Sept.  26,  1994 


Sept.  26.  1994 


National  Helium  Corporation/New  Jersey, 
Newartt,  NJ. 


RonaW  Sorri,  Medford,  OR 


RM3-271 


LWX-0014 


Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  29,  1994  Decision 
and  Order,  Case  No.  RF272-97063,  issued  to  Lambert 
Oil  Co.,  Inc.  wouW  be  modified  regarding  the  firms  ap- 
plk:ation  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Request  for  modification/rescisswn  in  the  National  Helium 
Corporation  refund  proceeding.  If  granted:  The  April  23 
1987  Decision  and  Order,  Case  No.  RM3-62,  issued  to 
New  Jersey  would  be  modified  regarding  the  firms  ap- 
plication for  refund  submitted  in  the  National  Helium 
Corporation  refurKi  proceeding. 

Supplemental  case  involving  whistleblower  proceeding.  If 
granted:  RonaW  Sorri  woukJ  receive  attorney's  fees  and 
costs  incurred  in  bringing  his  whistleblower  complaint 
WKtef  10  C.F.R.  Part  708. 
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[Week  of  September  26  through  September  30,  1994] 


Date 


Sept  26. 1994 


Sept.  30.  1994 


SepLSC.  1994 


Aug.  9.  1994  ... 


Name  and  Location  of  Applicant 


Savannah  River  Operations  Office,  Aiken, 
SC. 


Cowles  Publisf^ng  Company.  Spokane,  WA 


Physicians  for  Social  Responsibility  Inc.,  St. 
Louis.  MO. 


Randy's  Texaco,  Lake  Jackson,  TX 


Case  No. 


VSO-0003 


LFA-0427 


LFA-0426 


RR321-166 


Type  of  Submission 


Request  for  hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  employed  by  a  sut)-contractor  to  Savan- 
nah River  Operations  Office  would  receive  a  hearing 
under  10C.F.R.  Part  710. 

Appeal  of  an  information  request  deinal.  If  granted:  The 
September  20,  1994  Freedom  of  Information  Request 
Denial  issued  by  the  Rk:hland  Operations  Office  would 
be  rescinded,  and  Cowles  Publishing  Company  would 
receive  access  to  certain  Department  of  Energy  infor- 
mation. 

Appeal  of  an  information  request  dental.  If  granted:  Tt)e 
August  26,  1994  Freedom  of  Information  Request  De- 
nial issued  by  the  Freedom  of  Information  and  Privacy 
Acts  Branch,  Reference  and  Information  N^anagement 
Division  would  be  rescinded,  and  Physicians  for  Social 
Responsibility  Inc.  would  receive  access  to  certain  De- 
partment of  Energy  information. 

Request  for  modification/rescission  in  the  Texaco  refund 
proceeding.  If  granted:  The  July  27,  1994  Dismissal 
Letter,  Case  No.  RR321-166,  issued  to  Randy's  Tex- 
aco would  be  modified  regarding  ttie  firm's  application 
for  refund  sutjmltted  in  the  Texaco  refund  proceeding. 


Refund  Applications  Received 


Date  received 

Name  of  refund  proceeding/nanie  of  refund  application 

Case  No. 

9/27/94  ._ 

Casino  Texaco 

RF321-21036 
RF32 1-2 1037 
RC2 72-256 

9/27/94 

9/27/94  „ „ 

Rainey's  Texaco „ 

Ray  W.  Malin  Co  : „ 

9/29/94  

Sherwin  Industries.  Inc  

RA272-61 

IFR  Doc.  94-29368  Filed  11-28-94;  8:45  amj 

BILLING  CODE  64S0-01-P-M 

Offtce  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  tt>e  Week 
of  October  17  Through  Octot>er  21, 
1994 

During  the  week  of  October  17 
through  October  21, 1994.  the  appeals 
and  applications  for  exception  or  other 


relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
C.F.R.  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  {lerson  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  November  21, 1994. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  October  17  through  October  21 ,  1994] 


Date 


Oct.  18,  1994 


Oct.  18.  1994  .. 


Name  and  location  of  applicant 


Kenny  Larson  Oil  Company.  Seattle 


Modkabee  Gas   and   Fuel  Oil  Company, 
Upper  Marlboro,  MD. 


Case  No. 


VEF-0002 


VEF-0001 


Type  of  subnvssion 


Implementation  of  special  refund  procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  would  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.  Part 
205  Subpart  V,  in  connection  with  September  21.  1981 
Consent  Order  entered  into  with  Kenny  Larson  Oil 
Company. 

Implementation  of  special  refurxJ  procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  would  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.  Part 
205  Subpart  V,  in  connection  with  April  10.  1985  Modi- 
fied Remedial  Order  issued  to  Mockafoee  Gas  and  Fuel 
Oil  Company  for  violations  of  the  mandatory  petroleum 
price  allocation  regulations  related  to  Mockat)ee's  sales 
of  refined  petroleum  products  during  the  period  Novenrv 
ber  1973  through  December  1975. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  October  17  through  October  21,  1994] 


Date 


Oct.  18,  1964 


Oct.  20,  19^ 


Oct.  19,  1994  .. 
Sept.  19.  1994 


Sept.  9.  1994 


Name  and  kjcation  of  applicant 


Roben  Heitmann,  Brookeville,  MD 


Pamum  Paving.  Inc.,  Santa  Barbara,  CA 


Altxjquerque  Operations  Office.  Albuquer- 
que, NM. 

Frontier  Petroleum  Company,  Stoughton. 
MA. 


Little       America       Refining       Company, 
Stoughton,  MA. 


Case  No. 


VFA-0005 


RR272-181 


VSO-0005 
225-45 


RR195-4 


Type  of  submission 


Appeal  of  an  information  request  denial.  If  granted:  The 
October  5,  1994  Freedom  of  Information  Request  De- 
nial issued  by  the  Freedom  of  Infomnation  and  Privacy 
Acts  Branch,  Reference  and  Information  Management 
Division,  would  be  rescinded,  and  Rotiert  Heitmann 
would  receive  access  to  certain  Department  of  Energy 
information. 

Request  for  modification/rescission  in  the  crude  refund 
proceeding.  If  Granted.  The  July  14,  1994  Decision  and 
Order,  Case  Number  RF272-92305,  issued  to  Pamum 
Paving.  Inc.  would  be  modified  regarding  the  firm's  ap- 
plication for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Request  for  hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  employed  at  Albuquerque  Operations  Of- 
fice would  receive  a  hearing  under  10  C.F.R.  Pan  7i0. 

Request  for  modification/rescission  in  the  Mobil  refund 
proceeding.  If  granted:  The  October  26,  1988  Decision 
and  Order,  Case  No.  RF225-10003.  issued  to  Frontier 
Petroleum  Company  would  tie  nrxxJified  regarding  the 
firm's  application  for  refund  submitted  in  the  Mobil  re- 
fund proceeding. 

Request  for  modification/rescission  in  the  true  refund  pro- 
ceeding. If  granted.  The  March  11,  1993  Dismissal  Let- 
ter, Case  No.  RR195-3,  issued  to  Little  An^rk^a  Refin- 
ing Company  would  be  nxxjified  regarding  the  firms 
application  for  refund  submitted  in  the  true  refund  pro- 
ceeding. 


IFR  Doc.  94-29366  Filed  11-28-94;  8:45  ami 
BILUNG  CODE  6450-01-P 


Notice  of  Cases  Filed  During  the  Week 
of  October  24  Through  Octot}er  28, 
1994 

During  the  week  of  October  24 
through  October  28,  1994,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  fists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
ser\ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated;  November  21, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

(Week  of  October  24  through  October  28,  1994) 


Date 


OcL  25,  1994 

II 

Oct.  26,  1994 
Oct.  27,  1994 


Name  and  location 
of  applicant 


Murphy  Oil  Corp./ 
Murphy  Oil  USA 
Inc..  Wilmington. 
DE. 

Dennis  J. 
McQuade,  Knox- 
ville,  TN. 

Brenda 
Wolfent)arger. 
Maryville,  TN. 


Case  No. 


VEF-0003 


VFA-O006 


VFA-0007 


Type  of  submission 


Implementation  o1  Special  Refund  Procedures.  If  granted:  The  Office  of  Hear- 
ings and  Appeals  would  implement  Special  Refund  Procedures  pursuant  to 
10  CFR  Part  205  Subpart  V,  in  connection  virith  July  15,  1994  Consent 
Order  entered  into  with  Murphy  Oil  Corp. 

Appeal  of  an  information  request  denial.  If  granted:  The  September  i993 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  Equal  Em- 
ployment Opportunity  would  tie  rescinded,  and  Dennis  J.  McQuade  would 
receive  access  to  certain  DOE  information. 

Appeal  of  an  information  request  denial.  If  granted:  The  July  22,  1994  Free- 
dom of  Information  Request  Denial  issued  by  the  Oak  Ridge  Operations  Of- 
fice would  be  rescinded,  and  Brenda  Wolfent)arger  woukj  receive  access  to 
work  records  of  William  kH.  Richards. 
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UST  OF  Cases  RECEtvED  by  the  Office  of  hearings  and  Appeals— Continued 

[Week  of  October  24  through  October  28.  1994] 


Date 

Name  and  location 

olapphcant 

Case  No. 

Type  of  submission 

Oct.  28.  1994  

Aug.  11,1994  

Citizen  Action. 
Washington.  DC. 

City  of  El  Cajon,  El 
Cajon.CA. 

VFAd)008 
RR272-182 

Appeal  of  an  information  request  denial.  If  granted:  The  September  16,  1994 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  Policy.  Plan- 
ning and  Program  Evaluation  would  be  rescinded,  and  Citizen  Action  would 
receive  access  to  copies  of  testimony  by  former  Principal  Deputy  Secretary 
for  Internal  Affairs  George  Bradley,  Jr.,  and  by  Former  Assistant  Secretary 
for  International  Affairs  Helmut  Merklein. 

Modification/rescission  in  tiie  caide  oil  refund  proceeding.  H  granted:  The  Au- 
gust 4.  1994  Decision  and  Order.  Case  No.  RF272-86717,  issued  to  City  of 
El  Cajon  would  be  modified  regarding  the  firm's  application  for  refund  sub- 
mitted in  the  Crude  Oil  Refund  Proceeding. 

Date  received 


OS-tG  94  _.. 

ia25/94  

10,25  94  ..._ 
ia26«4  ._.. 


Name  of  refund  proceeding/name  of  refund  application 

SKip  &  Paula's  Texaco  _ 

Curran's  Texaco  _. 

St.  An(tews  Gulf 

Ctinton  Milk  Co  


Case  No. 


RF321-21038 
RF321-21039 
RF300-21812 
RA272-62 
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Notice  of  Issuance  of  Decrstons  and 
Orders  During  the  Week  of  September 
26  Through  September  30, 1994 

During  the  iveek  of  September  26 
through  September  30,  1994,  the 
decisions  and  orders  summarized  below 
were  issued  with  res[>ect  to  appeals  and 
applications  for  exception  or  other  relief 
nted  with  the  Office  uf  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeals 

Federal  Sources.  Inc..  9/26/94.  LFA- 
0413 
Federal  Sources,  Inc.  (FSI)  filed  an 
Appeal  from  a  partial  denial  by  the 
Office  of  Placement  and  Administration 
(OPA)  of  Headquarters  Procurement 
Operations  of  the  Department  of  Energy 
(DOE)  of  a  request  for  information 
which  was  submitted  under  the 
Freedom  of  Information  Act.  The  OPA 
had  released  to  FSI  a  redacted  copy  of 
the  requested  document,  which 
contained  information  relating  to  a 
procurement  that  has  not  yet  been 
completed,  in  considering  the  Appeal, 
the  DOE  found  that  the  CM'A  had 
properly  withheld  from  FSI  the 
remainder  of  the  document,  which 
contained  source  selection  information 
as  defined  by  the  Procurement  Integrity 
Act.  Because  the  Procurement  Integrity 
Act  is  a  statute  of  exemption  as 
contemplated  by  the  Freedom  of 


Information  Act,  the  Appeal  was 
denied. 

Mid-Missouri  Nuclear  Weapons  Freeze, 
Inc.,  9/26/94,  LFA-0414 
Mid-Missouri  Nuclear  Weapons 
Freeze.  Inc.  filed  an  Appeal  from  a 
determination  issued  to  it  on  July  29. 
1994  by  the  Director  of  the  (Contracts 
Division  (Director)  of  the  Chicago 
Operations  Office  of  the  Department  of 
Energy  (DOE).  The  Appeal  involved  a 
Freedom  of  Information  Act  request  for 
documents  relating  to  a  study  allegedly 
done  involving  the  Integral  Fast  Reactor. 
In  his  determination,  the  Director  stated 
that  responsive  documents  could  not  be 
found,  bi  considering  the  Appeal,  the 
DOE  confirmed  the  possible  existence  of 
documents  responsive  to  the  appellant's 
request.  Accordingly,  the  DCtt: 
remanded  the  case  to  the  Director  for  a 
search  of  the  DOE  Oak  Ridge  Operations 
Office  and  the  DOE  Office  of  Nuclear 
Energy. 

Request  for  Exception 

IVoodman-lannitti  Oil  Companv,  9/27/ 
94.  LEE-0104 
Woodman-Iannitti  Oil  Company 
(Woodman-Icmnitti)  filed  an  Application 
for  Exception  from  the  Energy 
Information  Administration  requirement 
that  it  file  Form  ElA-23,  the  "Annual 
Survey  of  Domestic  Oil  and  Gas 
Reserves."  In  considering  this  request, 
the  DCfE  tentatively  found  that  the  firm 
was  not  experiencing  serious  hardship, 
gross  inequity,  or  unfair  distribution  of 
burdens  from  this  filing  requirement, 
and,  on  May  3, 1994,  issued  a  Proposed 
Decision  and  Order  determining  that  the 
exception  request  should  be  denied.  A 


Statement  oT  Objections  was  filed  on 
May  10. 1994.  In  its  Objections, 
Woodman-Iannitti  provided  fuller 
information  to  show  that  as  a  result  of 
declining  production,  financial 
problems  and  a  shortage  of  staff,  the 
firm  was  disproportionately  burdened 
by  the  requirement  to  file  Form  EIA-23. 
In  considering  these  Objections,  the 
DOE  found  that  Woodman-Iannitti  was 
experiencing  an  unfair  distribution  of 
burdens.  Accordingly,  the  DOE  issued  a 
final  Decision  and  Order  granting 
Woodman-Iaimitti's  Application  for 
Exception. 

Implementation  of  Special  Refund 
Procedures 

Alameda  Chevron,  et.  ah,  9/26/94.  lEF- 
0093.  et  al. 

The  Department  of  Energy  issued  a 
Decision  and  Order  setting  forth  the 
procedures  for  the  disbursement  of 
$83,847.58  that  it  received  as  a  result  ot 
a  Remedial  Order  issued  to  Alameda 
Chevron  and  15  other  retailers  of  motor 
gasoline.  The  monies  will  be  used  to 
provide  refunds  to  applicants  who 
purchased  refined  petroleum  products 
from  any  of  the  16  retailers  during  the 
applicable  audit  periods,  and  who  were 
injured  by  overcharges.  Any  funds 
remaining  after  the  direct  claims  are 
paid  will  be  disbursed  to  the  States  for 
indirect  restitution. 

Aptos  Shell  et  al..  9/26/94  LEF-0U92  er 
al. 

The  Department  of  Energy  issued  a 
Decision  and  Order  setting  forth 
procedures  for  the  disbursement  of 
$21,764.57  received  as  a  result  of  a 
Remedial  Order  issued  to  Aptos  Shell 
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and  four  other  retailers  of  motor 
gasoline.  The  monies  will  be  used  to 
provide  reminds  to  applicants  who 
purchased  refined  petroleum  products 
from  any  of  tbe  five  retailers  during  the 
applicable  audit  period,  and  who  were 
injured  by  oviurJiarges.  Any  funds 


Arthur  P.  Gumz  Farms  _... 

Pearce  &  Leblaoc,  Inc.  

-OrganoD,  Inc. „ 


remaining  after  all  direct  claims  are  paid 
will  be  disbursed  to  the  States  for 
indirect  restitution. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  appUcations, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  E*ublJc 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/Al's  Richfield  Service  er  al 

Atlantic  Richfield  CompanyA^erdugo  ARCO  

OCTO  #8 _ „„ 

OCTO#9 _„„..„ „" 

Brookhaven  School  District  etat 

Carsonv! lie-Port  Sanilac  Schools 

Clark  Oil  &  Refining  Corp./Bob  Fc^  Dealer  ..._ 

Danville  School  District  et  al 

Frascon,  Inc.  etol  _ „ 

Gulf  Oil  Corporation/Bob's  Gulf ; _. 

Gulf  Oil  CorporationA'ow's  Gulf _ 

Herring  National  Lease,  Inc „ 

Humboldt  City  Rural  Electric  Coop,  et  al 

Metropolitan  PetrolBum  ft  PueiyMei  Schwartz 

Mel  Schwartz  ._ „ _ _._ -. 

R.P.  Richards,  I»c  et  a/ 

Sherwin  industries,  Inc  .».. 

Svonavec,  Inc. 

Ace  Paving  Co^  Inc  


Texaco  Inc/Bahr's  Texaco  et  al 

Texaco  Inc./Bitl's  Texaco  Service  et  at . 

Texaco  Inc./Ctrftseum  Texaco  et  al  

Larkin  Texaco 

Texaco  Inc./LuDsford*s  Texaco  et  al  ..._ 

Texaco  Inc/>icrthridg8  Texaco  etal 

Texas  Utilities  Company  »_...„ 

Town  of  Mount  Carro«l  _. 


The  following  submissions  were  dismissed: 


RF272-93582 

RF272-93585 

RF272-93785 

RF3O4-13240 

RF304-2144 

RF304-t3891 

RF304-13892 

RF272-81338 

RR272-15t 

RF342-32ft 

RF272-97056 

RF272-53584 

RF300-21798 

RF30O-21799 

RC2 72-254 

RF272-93670 

RF349-9 

RF349-12 

RF272-86735 

RA272-6t 

RF2 7 2-94679 

RF2 72-94692 

RF321-781 

RF321-17147 

RF321-20407 

RR321-164 

RF321-12305 

RF321-4184 

RF272-94e95 

RF272-a3269 


09/27/94 


09/29/94 
09/28/94 


09/27/'94 
09/28/94 
09/26/94 
09/30/94 
09/28/94 
09/3O/94 
09/30/94 
09/29/94 
09/28/94 
09/28/94 

09/30/94 
09/29/94 
09/28/94 

09/30/94 
09/26/94 
09/26/94 

09/29/94 
09/30/94 
09/29/94 
0«/2«/94 


Dismissals 


Name 


Blue  Circle  Raia  Inc  

Davidson  Oil  &  Supply,  Inc  _ „ 

GE  Silicones „ 

Lee  County  Commission 

Mack  Pnnting  Group — Eastern  Division 

Mary  Ellen  O'Brien  _ _ 

Michael  Stewart „. 

Midland  Asphalt  Corp 

Morton  International,  Inc  _ 


Case  No. 


RF272-91350 

LEE-0149 

RF272-93977 

RF272-92097 

RF272-92106 

LWA-OOOa 

LFA-0417 

RR272-144 

RF272-92D56 


Copies  of  thio  full  text  of  these 
decisions  and  orders  are  availabh?  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  hidependence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  throijgh  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holiday's.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  November  21, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  andAppivts. 
IFR  Doc.  94-29370  Filed  11-28-94;  8:45  am) 
BIUJNCCOOC  6460-Ot-P 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  October  24 
Through  October  28, 1994 

Ehiring  the  week  of  October  24 
through  October  28, 1994  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 


the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeal 

Flot^rt  Heitmann.  10/26/94,  LFA-0^25 

Robert  Heitmann  (Heitmann)  filfd  an 
Appeal  from  a  determination  issued  to 
him  by  the  Office  of  IntergovemnM^ntal 
and  External  Affairs  (OIEA)  of  tho 
Albuquerque  Operations  Office 
(Albuquerque)  of  the  Department  of 
Energy  (DOE).  The  determination  st;«ted 
that  there  were  r»o  responsive 
documents  pursuant  to  Heitnwrm's 
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Freedom  of  Infoiroation  Act  (FOIA)  Restitutionary  Policy  in  the  crude  oil  received  for  other  second-stage  refund 

request.  Heitmann  had  requested  overcharge  cases.  plans  to  resiu-face  2.5  to  3  miles  of  road 

analysis  results  of  data  taken  during  3  j,  t    j  .     i-    ,.  in  the  small  town  of  Morris.  The  DOE 

March  1994  Air  Force  survey  of  a  1950  ^^  found  that  the  restitutionary  benefits  of 

crash  site  at  Travis  Air  Force  Base  in  Shell  Oil  Company/the  Atchison,  this  proposal  were  uncertain  and 

California.  The  Air  Force  stated  that  the  Topeka  &■  Santa  Fe  Railway  Co..  remote.  It  also  noted  that  such  repaving 

results  of  this  survey  would  be  analyzed  Inc.,  10/28/94,  RR315-6  projects  would  normally  be  funded  by 

by  Sandia  National  Laboratories  The  DOE  denied  a  Motion  for  other  sources.  States  may  not  use 

(Sandia).  In  considering  the  Appeal,  the  Reconsideration  filed  by  The  Atchison,  second-stage  refund  monies  to  supplant 

DOE  found  that  the  FOIA  request  had  Topeka  &  Santa  Fe  Railway  Co.,  Inc.  available  federal,  state,  or  local  funds, 

only  been  forwarded  to  Sandia  facilities  (Santa  Fe)  in  the  DOE's  Shell  Oil  Accordingly,  the  State's  Motions  for 

located  in  New  Mexico  and  that  the  Company  (Shell)  refund  proceeding.  In  Modification  were  denied. 

Sandia  facilities  in  Livermore,  making  its  determination,  the  DOE 

California  had  not  been  contacted.  found  that  Santa  Fe  had  previously  Cuyahoga  Landmark,  Inc.,  10/28/94, 

Consequently,  the  DOE  remanded  the  settled  a  law  suit  it  had  filed  against  RF272-94876 

matter  to  the  OIEA  to  search  Sandia  Shell  based  on  the  exact  same  claims  Cuyahoga  Landmark,  Inc.  (Cuyahoga) 

facilities  in  Livermore,  California  for  that  its  above-volumetric  refund  claim  filed  an  Application  for  Refund  in  the 

responsive  documents.  was  based.  Since  Santa  Fe  had  reached  Subpart  V  crude  oil  refund  proceeding. 

Implementation  of  Special  Refund  ®  settlement,  for  which  it  received  Cuyahoga  was  an  agricultural 

Procedures  $550,000,  and  had  moved  the  federal  cooperative  that  became  a  for-profit 

district  court,  in  which  its  claim  had  petroleum  reseller  in  1984  The 

Beacon  Bay  Enterprises.  Inc.  10/27/94.  been  filed,  to  dismiss  its  case  with  Application  for  Refund  was  based  on 

LEF-0074  prejudice,  DOE  found  that  it  was  the  cooperative's  purchases  of  refined 

The  DOE  issued  a  Decision  and  Order  collaterally  estopped  fi-om  further  petroleum  products  that  were 

implementing  special  rehind  procedures  asserting  its  claim.  subsequently  resold  to  cooperative 

to  distribute  $100,697.87,  plus  accrued  The  DOE  also  found  that  Santa  Fe  has  members  during  the  price  control 

interest,  which  Beacon  Bay  Enterprises,  failed  to  show  that  Shell  had  incorrectly  period.  As  a  part  of  its  application. 

Inc.  (Beacon  Bay)  remitted  to  the  DOE  calculated  its  Maximum  Legal  Selling  Cuvahoca  certified  that  it  would  pass 

pursuant  to  a  June  21, 1982  Remedial  Price  (MLSP).  Santa  Fe  had  claimed  that  ^go  percent  of  any  crude  oil  refund 

Order.  The  DOE  determined  that  it  Shell  should  have  based  its  calculation  through  to  the  members  of  the 

would  distribute  the  fund  in  two  stages,  of  Santa  Fe's  MLSP  on  a  May  15, 1973  cooperative  during  the  price  control 

In  the  first  stage,  the  DOE  will  accept  selling  price  of  9.2  cents  a  gallon,  period  and  distribute  that  rehind  on  a 

applications  for  rehind  from  those  instead  of  the  14.5  cents  a  gallon  that  it  pro  rata  basis.  Cuyahoga's  application 

claiming  injury  as  a  resuh  of  Beacon  actually  used.  The  DOE  found  that  ^i^^  stated  that  the  company  still  has 

Bay's  violations  of  Federal  petroleum  Santa  Fe's  contentions  were  without  records  of  its  members'  purchases  and 

pricing  regulations.  If  any  funds  remain  merit,  since  Santa  Fe's  May  15.  1973  could  use  those  records  to  distribute  a 

after  meritorious  claims  are  paid  in  the  selling  price  was  based  on  a  different  crude  oil  refund  Therefore  the  DOE 

first  stage,  they  will  be  used  for  indirect  type  of  diesel  fiiel  than  Santa  Fe  concluded  that  granting  a  refund  to 

restitution  through  the  States  in  actually  purchased  during  the  refund  Cuyahoga  would  provide  appropriate 

accordance  with  the  provisions  of  the  period.  restitution  to  members  of  the 

Petroleum  Overcharge  Distribution  and  standard  Oil  Co.  (IndianaJ/Oklahoma,  cooperative  during  the  price  control 

Restitution  Act  of  1986.  10/27/94,  RM8-272.  RM5-273,  period.  Accordingly,  the  Application  for 

Doma  Corp..  10/27/94.  10/27/94  LEF-  RM13-274.  RMl-275.  RM251-276  Refund  was  granted. 

0049  The  DOE  issued  a  Deci^sion  and  Order  Ref\,nd  Applications 

The  Department  of  Energy  issued  a  denying  Motions  for  Modification  of 

Decision  and  Order  setting  forth  previously-approved  refund  plans  filed  The  Office  of  Hearings  and  Appeals 

procedures  for  the  disbursement  of  by  the  State  of  Oklahoma  in  the  Belridge  issued  the  following  Decisions  and 

$5,982.32.  received  as  a  result  of  a  Oil  Company.  Palo  Pinto  Oil  &  Gas.  Orders  concerning  refund  applications. 

Consent  Order  between  the  DOE  and  OKC  Corp..  Vickers  Energy  Corp..  and  which  are  not  summarized.  Copies  of 

Doma  Corporation  and  Don  Martin.  The  Standard  Oil  Company  (Indiana)  refund  the  full  texts  of  the  Decisions  and 

DOE  determined  that  the  fund  should  be  proceedings.  Oklahoma  requested  Orders  are  available  in  the  Public 

distributed  in  accordance  with  the  permission  to  use  $25,000  in  interest  Reference  Room  of  the  Office  of 

DOE's  Modified  Statement  of  fi-om  funds  which  the  State  originally  Hearings  and  Appeals. 

Atlantic  Richfield  Company/Pacific  Palisades  Car  Wash  et  al RF304-14746  10/27/94 

Atlantic  Richfield  Company/Roccos  ARCO  et  al  RF304-14589  10/25/94 

Atlantic  Richfield  Company/Superior  Oil  Co.  et  al  RF304-14631  10/28/94 

Eagle  Coal  &  Dock  et  al  RF272-94905  10/28/94 

Forest  River  Farmers  Elevator  Company  et  al  „ RF272-94706  10/25/94 

Good  Hope  Refineries/Bray  Terminals,  Inc  RF339-20  10/27/94 

Tenneco.  Inc ,. ; RF339-21 

Amoco  Oil  Company RF339-22 

Gulf  Oil  Corporation/Gary  Refining  Company.  Inc RF300-18276  10/24/94 

Gulf  Oil  Corporation/Gulf  23  et  al RF300-21601  10/27/94 

Gulf  Oil  Corporation/King  Gulf  et  al  RF300-21301  10/25/94 

Gulf  Oil  Corporation/Morris  E.  Wisser  Coal  &  Fuel  Oil,  Inc RF300-21447  10/24/94 

Morris  E.  Wisser  Coal  ft  Fuel  Oil,  Inc RF300-21795 

Martin  ft  Martin  Fuels  et  al  RF272-93676  10/27/94 

Shell  Oil  Company/Cantu  Shell  RR315-10  10/24/94 
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Texar.o  Inc/Curran's  Texaca 

Texaco  lBc/W«stflide  Gas 


w 


RF321-21039 
RR321-169 


10/28/94 
lO/ 27/04 


Dismissals 


The  fbilowing  submissions  were  dismissed: 


Mame 


B  &  J  Citgo 

City  of  Hiawatha 

Cole  Texaco  «1  

COLE  Texaco  «2 

COLE  Texaco  «3  .„ 

Dich's  Suburttan  Texaco-  „., 

Hammefs  Express,  Inc 

Harris  Texaco  - 

Koppera  Company.  Inc 

Koppers  Company,  Inc „.,. 

Municipality  of  Metro  Seattle  _ 
Myer  s  Metered  Gas  Service  ._ 
North  Grand  Texaco  at  1601 

North  Point  Cab  Company,  toe 

Sellers  Texaco  ...„ ! 

Spencer  Schoot  District 

Star  Sen/ice  Texaco 

Sturgis  Lmntjer  Co  

Sturgis  Uirvtoei  Co 

Tahoe-Truckea  Unified  School  District 

The  Farmer's  Coop,  Inc  _ 

Vulcan  Power  Company „__ 

Zarate  Texaco 


Case  No. 


RF321-9087 

RF272-89727 

RF321-13053 

RF321-13054 

RF321-13065 

RF321-7490 

RF272-97286 

Rf 321-7641 

RF272-98980 

RF272-99146 

RF321-6559 

RF321-9524 

RF321-6620 

RF272-98915 

RF32l-96>€ 

RF272-86792 

RF321-10434 

RF272-98n9 

RF272-989C1 

RF272-78985 

RF272-92239 

VFA-0004 

RF321-19724 


Copies  of  the  fiill  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  21, 1994  . 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  94-29369  Filed  11-28-94;  8:45  am| 
BILLING  COOC  Ut%-^-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[Fm.-5113-9] 


Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Infonnaticn  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden;  where  appropriate,  it 

includes  the  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  December  29, 1994. 

FOR  FUfTTHER  INFORMATION  CONTACT:  For 

further  information,  or  to  obtain  a  copy 

of  this  ICR.  contact  Sandy  Farmer  at 

202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

OfUce  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Stationary  Gas 
Turbines  (Subpart  GG)-Information 
Requirements  (EPA  ICR  #  1071.05;  OMB 
#  2060-0028).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  or  operators  of 
stationary  gas  turbines  must  notify  EPA 
or  the  State  regulatory  authority  of 
construction,  modification,  startup, 
shutdown,  malfunction,  and  the  date 
and  results  of  the  initial  performance 
test.  Owners  or  operators  using  water 
injection  to  control  nitrogen  oxide  must 
install  a  continuous  monitoring  system 
(CMS)  to  record  fuel  consumption  and 
the  fuel  to  water  ratio,  and  must  notify 
EPA  or  the  regulatory  authority  of  the 
date  of  demonstration  of  the  CMS.  They 
must  keep  records  of  the  sulfur  and 
nitrogen  content  of  the  fuel  used. 


Owners  or  operators  must  subin  f 
semiannual  reports  of  excess  sulfur 
dioxide  and  nitrogen  oxide  emissions 
and  of  monitoring  system  performance. 
The  notifications  and  reports  enable 
EPA  or  the  delegated  authority  to 
determine  that  best  demonstrated 
technology  is  installed  and  properly 
operated  emd  maintained  and  to 
schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  16 
hours  per  response  for  reporting,  and  91 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
stationary  gas  turbines. 

Estimated  Number  of  Respondents: 
475. 

Estimated  Number  of  Responses  i)er 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  58,924  hours. 

Frequency  of  Collection: 
Semiannually  and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136).  401  M  Street.  SW.. 

Washington,  DC  20460. 
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and 

Mr.  Chris  Wolz,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW..  Washington.  DC  20503. 

Dated:  November  22, 1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
fFR  Doc.  94-29333  Filed  11-28-94;  8:45  am) 
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[FRL-6114-1] 

Agency  Informaticn  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
202-260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Petroleum 
Refinery  Wastewater  Systems  (Subpart 
QQQ)-Reporting  and  Recordkeeping 
(EPA  ICR  #  1136.04;  OMB  #  2060-0172). 
This  is  a  request  for  renewal  of  a 
currently  approved  information 
collection. 

Abstract:  Owners  or  operators  of 
petroleum  refinery  wastewater  systems 
must  notify  EPA  or  the  delegated  State 
regulatory  authority  of  construction, 
modification,  startup,  shutdown, 
malfunction,  and  the  date  and  results  of 
the  initial  performance  test.  Owners  or 
operators  of  petroleum  refinery 
wastewater  systems  are  required  to  keep 
records  of  design  and  operating 
specifications  of  all  equipment  installed 
to  comply  with  the  standards  such  as 
water  seals,  covers,  roof  seals  and 
control  devices.  Owners  or  operators 
must  submit  semiannual  certification 
reports  indicating  that  all  emission 
detection  tests  and  visual  inspections 
required  by  the  standards  are  carried 
out.  EPA  or  the  delegated  State 


regulatory  authority  uses  this 
information  to  ensure  that  equipment 
design  and  operating  specifications  are 
met. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  25 
hours  per  response  for  reporting,  and  78 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
petroleum  refinery  wastewater  systems. 

Estimated  Number  of  Respondents: 
120. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden: 
15.511  hours. 

Frequency  of  Collection: 
Semiannually  and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (2136).  401  M  Street.  SW.. 

Washington.  DC  20460. 
and 
Mr.  Chris  Wolz.  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street. 

NW..  Washington.  DC  20503. 

Dated:  November  22, 1994. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
(FR  Doc.  94-29332  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  WeO-SO-F 


tFRL-5114-6] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  Ohio 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provision  of 
section  1413  of  the  Safe  Drinking  Water 
Act.  as  amended.  42  U.S.C.  300f  et  seq., 
and  40  CFR  part  142,  subpart  B.  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  that  the  State  of 
Ohio  is  revising  its  approved  Public 
Water  System  Supervision  (PWSS) 
primacy  program.  The  Ohio 
Environmental  Protection  Agency 
(OEPA).  has  adopted  drinking  water 
regulations  for  27  synthetic  organic 
chemicals  and  8  inorganic  chemicals 
that  correspond  to  the  NPDWR  for 
synthetic  organic  chemicals  and 
inorganic  chemicals  promulgated  by  the 


U.S.  Environmental  Protection  Agency 
(U.S.  EPA)  on  January  30.  1991,  (56  FR 
3526-3597).  as  amended  on  July  1. 
1991.  (56  FR  30266-30281).  and  as 
promulgated  on  July  17,  1992  (57  FR 
31776-31849).  The  U.S.  EPA  has 
completed  its  review  of  Ohio's  PWSS 
primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
Ohio  rule  revision  substantially  meets 
the  requirements  of  the  Federal  rule. 
However,  there  are  some  portions  of  the 
adopted  Ohio  rule  which  do  not  meet 
the  Federal  requirement  that  State  rules 
be  at  least  as  stringent  as  the  Federal 
rule.  These  deficiencies  must  be 
corrected  before  the  U.S.  EPA  can  grant 
approval. 

In  a  separate  action  on  December  15, 
1993  (58  FR  65622),  the  U.S.  EPA 
proposed  to  approve  several  new 
analytical  methods  and  update 
previously  approved  methods  for  a 
number  of  regulated  chemical, 
microbiological,  and  physical 
contaminants  in  drinking  water.  U.S. 
EPA  also  proposed  to  withdraw 
approval  for  outdated  methods  and 
outdated  versions  of  the  same  method. 

The  analytical  methods  revisions 
proposed  by  the  U.S.  EPA  incorporate 
some  analytical  methods  which  are  in 
the  adopted  Ohio  rules.  Other  methods 
references  in  the  Ohio  rules  are  either 
being  withdrawal  by  U.S.  EPA's 
proposed  regulation  revision,  or  were 
never  Federally  approved. 

The  changes  needed  to  correct  the 
deficiencies  in  the  Ohio  rules  are 
written  into  a  Memorandum  of 
Agreement  (MOA)  between  the  U.S. 
EPA  and  Ohio  (wbich  is  available  at  the 
State  and  U.S.  EPA  offices  listed  at  the 
end  of  this  notice).  The  MOA  lists 
revisions  to  the  approval  status  of 
certain  analytical  methods  references  in 
the  Federal  rules  which  are  expected  to 
occur  when  the  final  rule  is 
promulgated.  After  the  final  rule 
approving  certain  analytical  methods 
references  is  published,  U.S.  EPA  will 
forward  a  list  of  approved  methods  to 
OEPA  and  OEPA  will  make  the 
necessary  conforming  changes  to  the 
Ohio  rules.  Both  Ohio  and  the  U.S.  EPA 
have  agreed  to  the  terms  of  the  MOA. 
When  the  Federal  and  Ohio  rule 
revisions  become  effective,  the  U.S.  EPA 
will  grant  formal  approval  of  primacy 
for  the  Ohio  analytical  methods  rules 
without  further  solicitation  of  public 
input. 

In  addition,  a  portion  of  the  adopted 
Ohio  rule  cites  an  analytical  method 
which  does  not  appear  in  the  codified 
Federal  Regulations  but  is  indeed  a 
federally  approved  test  method. 
Specifically,  Method  506  is  not  listed  in 
the  codified  Federal  regulations  as  an 


analytical  method,  but  is  cited  in  Ohio's 
analytical  methods  rule  for  Di(2- 
ethylhexyljadipate  and  Di(2- 
ethylhexyljphthalate.  Although  Method 
506  is  not  listed  in  the  codified  Federal 
Regulations  it  was  approved  by  the  U.S. 
EPA  in  a  January  30, 1991,  Federal 
Register  notice  (56  FR  3526),  and  is 
proposed  for  approval  in  the  December 
15,  1993,  Federal  Register  notice  (58  FR 
65622).  Therefore,  Method  506  is  a 
federally  approved  test  method. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
December  29, 1994.  If  a  public  hearing 
is  requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  pubfic  hearing  should  be 
addressed  to:  William  Spaulding  (WD- 
17J),  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Ohio.  A  notice 
will  be  sent  to  the  person(s)  requesting 
the  hearing  as  well  as  to  the  State  of 
Ohio.  The  hearing  notice  will  include  a 
statement  of  purpose,  information 
regarding  the  time  and  location,  and  the 
address  and  telephone  number  where 
interested  persons  may  obtain  further 
information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 


motion,  these  determinations  shall 
become  effective  on  December  29. 1994. 
Please  bring  this  notice  to  the  attention 
of  any  persons  known  by  you  to  have  an 
interest  in  these  determinations. 
All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Ohio  Environmental  Protection  Agency, 
Division  of  Drinking  and  Ground 
Waters,  1800  WaterMark  Drive.  P.O. 
Box  1049.  Columbus,  Ohio  43266- 
0149.  State  Docket  Officer:  Mr.  Kirk 
Leifheit,  (614)  644-2752 
Safe  Drinking  Water  Branch.  Drinking 
Water  Section.  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Spaulding,  Region  5.  Drinking 
Water  Section  at  the  Chicago  address 
given  above,  telephone  312/886-7242. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended  (1986),  and  40  C.F.R.  142.10  of 
the  National  Primary  Drinking  Water 
Regulations) 

Signed  this  15th  day  of  November  1994. 
Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA,  Region  5. 
[FR  Doc.  94-29266  Filed  11-28-94;  8:45  am] 
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[OPPTS-44614;  FRL-4922-4] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  armoimces  the 
receipt  of  test  data  on  isobutanol  (CAS 
No.  78-83-1),  submitted  pursuant  to  a 
final  test  rule  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
En\ironmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St..  SW., 
Washington.  DC  20460.  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 


I.  Test  Data  Submissions 

Test  data  for  isobutanol  were 
submitted  by  the  Chemical 
Manufacturers  Association  Oxo  Process 
Pahel  pursuant  to  a  test  rule  at  40  CFR 
799.5050.  They  were  received  by  EPA 
on  September  29, 1994.  The  submission 
describes  an  acute  neurotoxicity  study 
of  isobutanol  in  Sprague-Dawley  rats. 
This  chemical  is  used  in  direct  solvent 
uses,  in  the  preparation  of 
isobutylamines,  as  a  lube  oil  additive,  in 
the  preparation  of  isobutyl  acetate,  and 
in  the  preparation  of  amino  resins. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  estabhshed  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44614).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Public  Docket  Office.  Rm.  B-607 
Northeast  Mall,  401  M  St..  SW., 
Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  November  18, 1994. 

Denise  M.  Keehner, 

Acting  Director,  Chemical  Control  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  94-29380  Filed  11-28-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

International  Bureau  Launches  New 
Procedures 

November  21, 1994. 
By  the  Chief,  International  Bureau: 
Effective  upon  publication  in  the 
Federal  Register,  the  Intenrational 
Bureau  will  follow  several  new 
procedures  to  improve  the  Bureau's 
efficiency  and  the  public's  access  to 
information.  These  procedures  are  the 
following: 

•  The  Bureau  will  process  unopposed 
routine  international  Section  214 
applications  from  applicants  that  have 
complied  with  §  63.01  of  the 
Commission's  rules,  47  CFR  63.01, 
within  30  days  of  the  end  of  the  thirty- 
day  Public  Notice  comment  period.  This 
procedure  will  not  affect  the  piocessing 
of  certain  international  resale 
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applications  under  §63.12  of  the 
Commission's  rules. 

•  The  Bureau  will  increase  the 
number  of  Public  Notices  from  one  to 
two  per  week  for  Section  214 
applications  filed  with  the 
Telecommunications  Division.  PubUc 
Notices  will  be  released  on  Tuesdays 
and  Fridays. 

•  The  Bureau  will  approve  Section 
214  pro  forma  Transfers  of  Control  and 
Assignments  from  appUcants  that  have 
complied  with  §  63.01  of  the 
Commission's  rules.  47  CFR  63.01 
through  a  Grant  Stamp  procedure,  under 
which  appUcations  that  have  been 
found  to  be  in  the  public  interest, 
convenience  and  necessity  will  he 
stamp>ed  "Granted."  The  stamp  will  also 
provide  lines  on  which  staff  will  sign 
and  note  the  grant  date.  Applicants  will 
be  notifrced  by  Bureau  staff  that  their 
applications  have  been  granted  and  be 
forwarded  a  copy  of  the  stamped 
application. 

•  The  Bureau  will  approve  Special 
Temporary  Authorization  requests  for 
international  and  domestic  earth  station 
use  from  applicants  that  have  complied 
with  §§  25.119  and  25.110(d)  of  the 
Commission's  rules.  47  CFR  25.119, 
25.110(d),  through  a  Grant  Stamp 
procedure,  under  which  applications 
that  have  been  found  to  be  in  the  public 
interest,  convenience  and  necessity  will 
be  stamped  "Granted."  The  stamp  will 
also  provide  lines  on  which  staff  will 
sign  and  note  the  grant  date  and  date  of 
the  STA's  expiration.  Applicants  will  be 
notified  by  Bureau  staff  that  their 
applications  have  been  granted  and  be 
forwarded  a  copy  of  the  stamped 
application.  Applicants  may  apply  for 
international  and  domestic  earth  station 
use  in  the  same  STA  application. 

STAs  granted  under  the  Grant  Stamp 
procedure  are  subject  to  the  same  terms 
and  conditions  as  currently  exist.  For 
information  purposes,  these  terms  and 
conditions  are: 

(a)  No  harmful  interference  shall  be 
caused  to  any  other  lawfully  operated 
radio  station,  and  operation  shall  cease 
immediately  upon  notification  of 
interference; 

(b)  This  authorization  is  subject  to 
change  in  any  of  its  terms  or  to 
cancellation  in  its  entirety  at  any  time 
upon  reasonable  notice  but  without 
hearing,  if  in  the  opinion  of  the 
Commission  circiunstances  should  so 
roquire; 

(c)  Operation  of  the  earth  station  is 
limited  to  those  C-band  (4/6  GHz) 
frequencies  that  have  been  successfully 
coordinated  for  this  facility  or  to  the  Ku- 
band  (11/  12/14  GHz)  frequencies,  as 
specified  in  the  STA  request; 


(d)  All  antenna  structures  shall  be 
marked  and  lighted  in  accordance  with 
FCC  and  FAA  requirements,  if 
necessary; 

(e)  The  grant  of  this  temporary 
authorization  for  domestic  earth  stations 
is  not  to  be  construed  in  any  way  as 
.approval  for  the  regular  use  of  these 
earth  station  faciUties  for  domestic 
satellite  communications;  nor,  is  the 
grant  of  this  temporary  authorization  for 
international  earth  stations  to  be 
construed  in  any  way  as  approval  for 
the  use  of  these  earth  station  facilities  in 
any  foreign  country; 

(f)  Should  be  underlying  application 
for  regular  authority  for  these  stations  be 
dismissed  or  denied,  this  temporary 
authority  will  automatically  expire;  and 

(g)  Further,  should  an  extension  of 
this  temporary  authority  be  sought,  the 
appropriate  filing  fee  will  be  required  to 
accompany  the  request  for  extension,  as 
sel  forth  in  47  CFR  part  1,  subpart  G. 

•  The  Bureau  will  (1)  ask  applicants 
within  three  months  of  filing  (consistent 
with  the  ex  parte  rules)  for  any 
additional  information  needed  to 
process  Section  214  applications;  and 
(2)  call  a  status  conference  of  all  parties 
if  the  Bureau  has  not  acted  on  an 
application  within  six  months  of  fiUng. 

•  The  Bureau  will  (1)  institute  a  new 
Public  Notice  format  for  Section  214 
applications  that  will  contain  headings 
and  descriptive  information  identifying 
the  nature  of  the  applications;  (2)  issue 
a  revised  version  of  the  Fact  Sheet  on 
International  Section  214  Applications; 
and  (3)  place  International  Bureau 
releases,  including  press  releases,  public 
notices  and  Bureau  authorizations,  on 
the  Internet  at  ftp.fcc.gov  in  the  "pub" 
directory  and  "international"  file.  For 
user  systems  requiring  a  log-in  and 
password  to  access  the  Internet,  the  log- 
in is  "anonymous"  and  the  password  is 
the  user's  e-mail  address. 

Federal  Communications  Commission. 

La  Vera  F.  Marshall, 

Acting  Secretary. 

IFR  Doc.  94-29254  Filed  11-28-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
[Docket  No.  94-27] 

Olympic  International  Freight 
Forwarders,  Inc.— Possible  Violations 
of  Sections  10(a)(1)  and  19  of  the 
Shipping  Act  of  1984  and  of  the 
Commission's  Freight  Forwarding 
Regulations;  Order  of  Investigation 

Olympic  International  Freight 
Forwarders,  Inc.  ("Olympic")  is  a 
Florida  corporation  with  an  office  in 


Miami,  Florida.  Olympic  was  licensed 
to  operate  as  an  independent  ocean 
freight  forwarder  in  1978  (FMC  No. 
1700) '  and  filed  a  tariff  to  operate  as  a 
non- vessel-opera  ting  common  carrier  in 
1991.*  Based  upon  the  complaint  of  a 
Venezuelan  manufacturer  of  appliances, 
the  Commission  initiated  an  informal 
investigation  of  allegations  that 
Olympic,  in  the  capacity  of  an 
independent  ocean  freight  forwarder, 
provided  false  commodity  descriptions 
on  export  documents  for  shipments  to 
Venezuela  in  order  to  obtain  lower 
import  duties  and  ocean  freight  charges. 

After  a  review  of  Olympic's 
shipments  to  Venezuela,  it  appears  that 
on  at  least  18  shipments  Olympic 
described  the  commodities  to  be 
transported  on  ocean  carrier  bills  of 
lading  as  electrical  material,  while  on 
the  shipper's  export  declarations, 
Olympic  described  the  commodities  as 
electrical  appliances.  The  shipments,  in 
fact,  consisted  of  electrical  appliances 
such  as  washers,  dryers,  freezers,  ovens, 
refrigerators  and  air  conditioners. 

It  appears  that  Olympic,  as  freight 
forwarder,  misdescribed  the  shipments 
to  the  ocean  carrier  and  paid  the  ocean 
freight  charges  on  behalf  of  the 
consignee  based  on  the  misdescription 
of  the  commodities  transported  as 
electrical  materials.  This  resulted  in 
significant  freight  savings  to  the 
consignee.  In  addition,  it  appears  that 
for  15  of  the  18  shipments  Olympic 
declared  on  the  ocean  carrier  bills  of 
lading  that  the  shipments  were 
transported  in  40  foot  containers  when, 
in  fact,  they  were  shipped  in  45  foot 
containers.  This  practice  resulted  in 
additional  freight  savings  to  the 
consignee. 

Section  10(a)(1)  of  the  Shipping  Act  of 
1984  Act  ("1984  Act"),  46  U.S.C.  app. 
1709.  provides  that  no  person  may 
knowingly  and  willfully  obtain  or 
attempt  to  obtain  ocean  transportation 
for  property  at  less  than  the  applicable 
rates  or  charges.  Section  19  of  the  1984 
Act,  46  U.S.C.  app.  1718(a),  provides 
that  no  person  may  act  as  an  ocean 
freight  forwarder  unless  that  person 
holds  a  license  issued  by  the 
Commission.  Part  510.21(f)  of  the 
Commission's  freight  forwarder 
regulations,  46  CFR  510.21(f),  provides 
that  no  licensee  shall  prepare  or  file  any 
document  concerning  a  forwarding 
transaction  which  it  has  reason  to 
believe  is  false  nor  shall  any  licensee 
knowingly  impart  to  a  common  carrier 


'  Olympic's  independent  ocean  freight  forwarder 
license.  FMC  No.  1700,  was  revoked  by  the 
Commission  for  failure  to  maintain  a  surety  bond 
on  December  23, 1992. 

2  Olympic  canceled  its  tariff  effective  September 
30,  1994. 


any  false  information  in  regard  to  any 
forwarding  transaction.  Part  510.22(d)  of 
the  Commission's  freight  forwarder 
regulations,  46  CFR  510.22(d),  likewise 
requires  every  licensee  to  assure  that  no 
error  or  misrepresentation  exists  in  any 
export  declaration,  bill  of  lading  or 
other  docimient  which  the  licensee 
executes  in  connection  with  a  shipment. 

It  appears  that  01>Tnpic,  in  the 
capacity  of  a  licensed  ocean  freight 
forwarder,  knowingly  and  willfully 
prepared  bills  of  lading  which  provided 
false  commodity  information  and  false 
container  sizes  to  ocean  carriers 
resulting  in  its  client  paying  less  for  the 
transportation  of  property  than  the 
applicable  freight  rates  and  charges.  In 
addition,  there  is  information  that 
Olympic  continued  to  perform  freight 
forwarding  services  after  the  revocation 
of  its  license  and  after  receiving  written 
notification  from  the  Commission  to 
terminate  all  unlicensed  forwarding 
activity. 

Now  therefore  it  is  ordered,  that 
pursuant  to  sections  10, 11, 13  and  19 
of  the  Shipping  Act  of  1984,  46  U.S.C. 
app.  1709,  1710, 1712.  and  1718,  an 
investigation  is  hereby  instituted  to 
determine: 

1.  Whether  Olympic  violated  section 
10(a)(1)  of  the  1984  Act.  for  obtaining 
transportation  of  property  at  less  than 
the  applicable  rates  or  charges;  (2) 
section  19(a),  for  acting  as  an  ocean 
freight  forwarder  without  a  license 
issued  by  the  Commission;  (3)  Part 
510.21(0  of  the  Commission's 
regulations,  for  imparting  to  a  common 
carrier  false  information  in  regard  to  a 
forwarding  transaction;  and  (4)  Part 
510.22(d)  of  the  Commission's 
regulations,  for  failing  to  assure  that  no 
error  or  misrepresentation  existed  in 
bills  of  lading  executed  in  connection 
with  its  forwarding  activity. 

2.  Whether,  in  the  event'Olympic 
violated  the  1984  Act  and/or  the 
Commission's  regulations,  civil 
penalties  should  be  assessed  against 
Olympic  and,  if  so,  the  amount  of  such 
penalties. 

3.  Whether,  in  the  event  violations  are 
found,  an  appropriate  cease  and  desist 
order  should  be  issued. 

It  is  further  ordered,  that  a  public 
hearing  will  be  held  in  this  proceeding 
and  that  this  matter  be  assigned  for 
hearing  before  an  Administrative  Law 
Judge  of  the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  rule  61  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 


Presiding  Officer  only  after 
consideration  has  been  given  by  the 
parties  and  the  Presiding  Officer  to  the 
use  of  alternative  forms  of  dispute 
resolution,  and  upon  proper  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record; 

It  is  further  ordered,  that  Olympic 
International  Freight  Forwarders,  Inc.  be 
named  a  Respondent  in  this  proceeding; 
It  is  further  ordered.  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding; 

It  is  further  ordered,  that  notice  of  this 
Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  that  other 
persons  having  an  interest  in 
partici'pating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.72; 

h  is  further  ordered,  that  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered,  that  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary'.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  and  comply  with  subpart  H  of 
the  Commission's  rules  of  practice  and 
procedure,  46  CFR  502.111-119,  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  ordered,  that  in 
accordance  with  Rule  61  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.61,  the  initial 
decision  of  the  Administrative  Law 
Judge  shall  be  issued  by  November  21. 
1995,  and  the  final  decision  of  the 
Commission  shall  be  issued  bv  March 
21.  1996. 

By  the  Commissioi}. 
Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  94-29248  Filed  11-28-94:  8:45  ami 
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Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 


Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984 (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  ficensing  of  ocean 
freight  fonvarders,  46  CFR  510. 
License  Number:  3758 
Name:  Speedy  Cargo  Services  Corp. 
Address:  9701  Costa  Del  Sol  Blvd., 

Miami,  FL  33178 
Date  Revoked:  October  12, 1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 

License  Number:  774 

Name:  Quaker  Export  Packaging 

Company,  Inc. 
Address:  7825  Holstein  Ave., 

Philadelphia,  PA  19157 
Date  Revoked:  October  14,  1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 

License  Number:  1849 

Name:  Stiegler  Shipping  Companv.  Inc. 

Address:  1151  Hillcrest  Rd.,  Ste.  F, 

Mobile,  AL  36695 
Date  Revoked:  October  20, 1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 

License  Number:  2207 

Name:  Flagship  Forwarding  Corp. 

Address:  1550  Northwest  96th  Ave.. 

Miami,  FL  33172 
Date  Revoked:  November  1,  1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 

License  Number:  314 

Name:  H.E.  Schurig  &  Co.,  Inc. 

Address:  18209  Chisholm  Trail. 

Houston,  TX  77060 
Date  Revoked:  November  2,  1994 
Reason:  Failed  to  furnish  a  valid  surely 

bond. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

IFR  Doc.  94-29247  Filed  11-28-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

D&D  Bancshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §"225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
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holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc.  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfeir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  D&D  Bancshares,  Inc..  Mount 
Auburn.  Iowa;  to  engage  de  novo 
through  its  subsidiary  Cedar  Valley 
Bank  &  Trust,  La  Porte  CUy.  Iowa,  in 
making  and  servicing  loans  by 
purchasing  loan  participations, 
pursuant  to  §  225.25(b)(1)  of  the  Boards 
Regulation  Y. 

Board  of  Goveraors  of  the  Federal  Reserve 
System.  November  22, 1994. 
lennifer  ].  Johnsoa, 
Dapu  ty  Secretary  of  the  Board. 
|FR  Doc.  94-29306  Filed  11-28-94:  8:45  am) 
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Lowndes  Bancshares,  Inc.;  Acquisition 
of  Company  Engaged  in  Permissible 
Nontianking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciuities  or  assets  of  a 


JMI 


company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  nnnpanies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Keiley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  LoMTides  Bancshares,  Inc., 
Valdosta,  Georgia;  to  acquire  Goldleaf 
Technologies,  Inc.,  and  thereby  engage 
in  data  processing  and  transmission 
services  to  Panama,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 
The  proposed  activity  will  be  conducted 
throughout  Panama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  22. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Do<:.  94-29309  Filed  11-28-94;  8:4^  am] 
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Waupaca  Bancorporation,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 


become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  mis  application 
must  be  received  not  later  than 
December  23. 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  IlUnois 
60690: 

1.  Waupaca  Bancorporation,  Inc., 
Waupaca.  Wisconsin;  to  acquire  80 
percent  of  the  voting  shares  of  NBC 
Bancshares.  Ina.  Pampa,  Te.xas.  and 
thereby  indirectly  acquire  National 
Bank  of  Commerce,  Pampa,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  22, 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-29310  Filed  11-28-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  and 
Families 

Allotment  Percentages  for  Child 
Welfare  Services  State  Grants 

AGENCY:  Administration  on  Children. 
Youth  and  Families.  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services. 
ACTION:  Biennial  publication  of 
allotment  percentages  for  States  under 
the  Title  IV-B  Subpart  1.  Child  Welfare 
Services  State  Grants  Program. 

SUMMARY:  As  required  by  Section  421(c) 
of  the  Social  Security  Act  (42  U.S.C. 
621(c)),  the  Department  is  publishing 
the  allotment  percentage  for  each  State 
under  the  Title  IV-B  Sulipart  1.  Child 
Welfare  Services  State  Grants  Program. 


Under  Section  421(a).  the  allotment 
percentages  are  one  of  the  factors  used 
in  the  computation  of  the  Federal  grants 
awarded  under  the  Program. 

DATES:  Effective  for  Fiscal  Years  1996 
and  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Walters.  Family  Support  Branch, 
Division  of  Formula.  Entitlement  and 
Block  Grants,  Office  of  Financial 
Management,  Administration  for 
Children  and  Famihes.  370  L'Enfant 
Promenade,  S.W.,  Washington  D.C. 
20447. 

SUPPl-EMENTARY  INFORMATION:  The 
allotment  percentage  for  each  State  is 
determined  on  the  basis  of  paragraphs 
(b)  and  (c)  of  Section  421  of  the  Act.  The 
allotment  percentage  for  each  State  is  as 
follows: 


State 


Alat>ama{ . ... 
Alaska  .4.. 
Arizona  i.  ... 
Arkansas! 
California 

Colorado '. „... 

Connecticut  .„ 

Delaware 

District  ot  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiarw  

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine ..„_. 

Marylarxj  

Massacttusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampstiire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  

North  Dakota  .„ 

Ohio 

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Caroitna 

South  Dakota 

Tennessee  ..„..^ 

Texas  ...„ 

Utah 

Vermont  

Virginia 

Washington „ 

West  Virginia  ., 


Allotment 
percentage 


59.07 

44.40 

56.45 

61.71 

46.46 

48.60 

32.66 

47.47 

30.00 

50.43 

53.99 

43.92 

58.35 

45.99 

54.40 

55.41 

52.29 

59.38 

60.48 

54.86 

42.11 

41.03 

50.99 

49.41 

65.09 

52.90 

58.76 

52.56 

45.62 

46.05 

35.47 

61.18 

40.25 

55.64 

58.54 

52.96 

59.10 

53.46 

48.86 

49.36 

59.70 

56.96 

56.31 

54.23 

61.42 

53.37 

48.02 

47.40 

61.45 


State 

Allotment 
percentage 

Wisconsin  

Wyoming _ „ 

Amefican  Samoa 

52.67 
52.68 
70  00 

Guam 

70  00 

Northern  Marianas „ 

Puerto  Rico 

Virgin  Islands 

70.00 
70.00 
70.00 

Dated:  November  14. 1994. 
Olivia  Golden, 

Commissioner.  Administration  for  Children. 

Youth  and  Families. 
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BILLING  CODE  4184-01-P 


Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Health  Statistics  for  Minority  and  Other 
Special  Populations;  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 

Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  Date:  9  a.m.-5  p.m.,  December 
14.  1994. 

Place:  Room  337A-339A.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  receive 
reports  from  organizations  that  address  the 
health  of  racial  and  ethnic  minority 
populations  to  identify  their  concerns  and 
priorities  with  regard  to  the  status  of 
minority  health.  The  subcommittee  is  also 
interested  in  obtaining  information  with 
regard  to  the  health  of  migrant  populations. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D..  Executive  Secrelar\', 
NCVHS.  NCHS.  CDC.  room  1 100. 
Presidential  Building.  6525  Belcrest  Road. 
Hyattsville.  .Maryland  20782.  telephone  301/ 
436-7050. 

Dated:  November  22. 1994. 
Jack  Jackson, 

Associate  Director  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  94-29303  Filed  11-28-94:  8:45  ?m] 

BILLING  CODE  4ie3-1B-M 


Food  and  Drug  Administration 
[Docket  No.  92N-0423] 

Walter  S.  Kletch;  Denial  of  Hearing; 
Final  Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  Mr 
Walter  S.  Kletch's  request  for  a  hearing 
and  is  issuing  a  final  order  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  permanently  debarring  Mr 
Walter  S.  Kletch.  210  East  Juniper  Ave.. 
Sterling.  VA  20164.  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug 
application.  The  Interim  Deputy 
Commissioner  bases  this  order  on  her 
finding  that  Mr.  Kletch  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product,  and 
relating  to  the  regulation  of  a  drug 
product  imder  the  act. 
EFFECTIVE  DATE:  November  29.  1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings.  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration.  7500 
Standish  PI..  Rockville,  MD  20855.  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Mr.  Walter  S.  Kletch.  a  former  review 
chemist  in  FDA's  Division  of  Generic 
Drugs  (public  official),  pled  guilty  and 
was  sentenced  on  September  22. 1989. 
for  receiving  an  unlawful  gratuity,  a 
felony  offense  under  18  U.S.C. 
201(c)(1)(B).  The  basis  for  this 
conviction  was  Mr.  Kletch's  receipt  of 
two  S500  gift  certificates  (which  he 
converted  to  cash)  from  the  president  of 
a  pharmaceutical  firm.  In  his  official 
capacity  as  a  review  chemist.  Mr.  Kletch 
was  involved  in  the  regulation  of  the 
firm's  drug  products  and  was 
responsible  for  reviewing  the  firm's 
applications  to  determine  whether  they 
met  certain  statutor}'  standards  lor 
approval. 

In  a  certified  letter  received  by  Mr 
Kletch  on  December  16.  1992.  the 
Deputy  Commissioner  for  Operations 
offered  Mr.  Kletch  an  opportunity  for  a 
hearing  on  the  agency's  proposal  to 
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issue  an  order  under  section  306(a)  of 
the  act  (21  U.S.C.  335a(a))  (the 
mandatory  debarment  provisions) 
debarring  Mr.  Kletch  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  based  the 
proposal  to  debar  Mr.  Kletch  on  its 
finding  that  he  was  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development,  approval, 
and  regulation  of  the  pharmaceutical 
firm's  drug  products. 

The  certified  letter  also  informed  Mr. 
Kletch  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  notiHed  Mr. 
Kletch  that  if  it  conclusively  appeared 
firom  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  which 
precluded  the  order  of  debarment,  FDA 
would  enter  summary  judgment  against 
him  and  deny  his  request  for  a  hearing. 

In  a  letter  dated  January  8. 1993,  Mr. 
Kletch  requested  a  hearing,  and  in  a 
letter  dated  February  26. 1993.  Mr. 
Kletch  submitted  arguments  to  support 
his  hearing  request.  In  his  request  for  a 
hearing,  Mr.  Kletch  acknowledged  that 
he  was  convicted  of  a  felony  under 
I  ederal  law  as  alleged  by  FDA. 
However,  Mr.  Kletch  argued  that  FDA's 
findings  based  on  that  conviction  are 
incorrect  and  that  the  agency's  proposal 
to  debar  him  is  unconstitutional. 

The  Interim  Deputy  Commissioner 
has  considered  Mr.  Kletch 's  arguments 
and  concludes  that  they  are 
unpersuasive  and  fail  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  Moreover,  the  constitutional 
arguments  that  Mr.  Kletch  presents  do 
not  create  a  basis  for  a  hearing  (see  21 
CFR  12.24(b)(1)).  Mr.  Kletch's 
arguments  are  discussed  below. 

II.  Arguments  in  Support  of  a  Hearing 

Mr.  Kletch  contends  that  FDA's 
findings  are  not  supported  by  the 
evidence  because  the  factual  predicate 
for  mandatory  permanent  debarment  is 
not  met  in  this  case.  Acknowledging 
that  he  was  convicted  for  receiving  an 
illegal  gratuity  while  employed  as  a 
review  chemist  at  FDA,  Mr.  Kletch 
claims  that  he  received  the  gratuity  from 
the  president  of  a  pharmaceutical  firm 
because  of  their  social  relationship.  Mr. 
Kletch  denies  taking  any  action  that  was 
inconsistent  with  agency  policy  because 
of  the  gratuity.  Thus,  he  claims  the  facts 
do  not  support  mandatory  permanent 
debarment  but  rather  permissive 
debarment. 


This  argument  is  unconvincing  and 
fails  to  raise  a  genuine  and  substantial 
issue  of  fact  for  two  reasons.  First,  as  a 
matter  of  law,  Mr.  Kletch's  conviction 
was  for  conduct  relating  to  the 
development,  approval,  and  regulation 
of  a  drug  product.  Mr.  Kletch,  an  FDA 
review  chemist,  pled  guilty  to  and  was 
convicted  of  violating  18  U.S.C. 
201(c)(1)(B)  for  receiving  and  accepting 
two  $500  gift  certificates  (which  he 
exchanged  for  cash)  from  a  president  of 
a  pharmaceutical  firm. 

To  be  convicted  under  18  U.S.C. 
201(c)(1)(B),  a  public  official  must, 
otherwise  than  as  provided  by  law  for 
the  proper  discharge  of  one's  duties  as 
a  public  official,  receive  and  accept 
anything  of  value  personally  for  or 
because  of  any  official  act  performed  or 
to  be  performed  by  such  official. 
"Official  act"  is  defined  by  18  U.S.C. 
201(a)(3)  as  "any  decision  or  action  on 
any  question,  matter,  cause,  suit, 
proceeding  or  controversy,  which  may 
at  any  time  be  pending,  or  which  may 
by  law  be  brought  before  any  public 
official,  in  such  official's  official 
capacity,  or  in  such  official's  place  of 
trust  or  profit."  Thus,  as  a  matter  of  law, 
Mr.  Kletch's  conviction  establishes  that 
his  receipt  of  the  gratuity  was  for,  and 
because  of,  official  acts  that  he  had 
performed  and  was  to  perform. 

As  a  review  chemist  within  FDA's 
Division  of  Generic  Drugs,  Mr.  Kletch's 
sole  responsibilities  were  the  review  of 
applications  submitted  by 
pharmaceutical  manufacturers  seeking 
FDA's  approval  to  market  their  products 
to  the  pubhc,  and  the  general  regulation 
of  drugs.  Therefore,  Mr.  Kletch's 
conviction  under  18  U.S.C.  201(c)(1)(B) 
establishes  that  his  felony  conviction 
was  for  conduct  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product,  and  for 
conduct  relating  to  the  regulation  of  a 
dnig  product.  For  this  reason,  the 
mandatory  permanent  debarment 
provisions  (section  306(a)(2))  of  the  act 
apply  to  Mr.  Kletch's  receipt  of  the 
illegal  gratuity,  and  not  the  permissive 
debarment  provisions  as  Mr.  Kletch 
alleges.  Mr.  Kletch  would  be  considered 
a  candidate  for  permissive  debarment 
only  if  FDA  finds  that  the  conduct 
giving  rise  to  the  conviction  did  not 
relate  to  the  development  or  approval  or 
the  regulation  of  any  drug  product.  As 
discussed  above,  the  conduct  required 
for  the  conviction  necessarily  involved 
the  approval  and  regulation  of  generic 
drugs. 

Second,  having  admitted  and  been 
convicted  of  receiving  an  illegal  gratuity 
in  a  Federal  criminal  proceeding,  Mr. 
Kletch  is  now  estopped  from  attempting 


to  relitigate  the  issue  in  an 
administrative  forum.  Mr.  Kletch  had 
sufficient  opportunity  to  contest  the 
Government's  allegations  during  the 
criminal  proceedings  prior  to  his 
conviction.  Yet,  Mr.  Kletch  admitted  in 
those  proceedings  that  he  was,  in  fact, 
guilty  of  receiving  an  unlawful  gratuity, 
a  crime  relating  to  the  performance  of 
his  official  duties.  Thus,  Mr.  Kletch  is 
collaterally  estopped  from  arguing  that 
he  did  not  receive  the  gratuity  "for  or 
because  of  any  official  act  performed  or 
to  be  performed." 

Mr.  Kletch  also  argues  that  the  ex  post 
facto  clause  of  the  U.S.  Constitution 
prohibits  application  of  section 
306(a)(2)  of  the  act  to  him  because  this 
section  was  not  in  effect  at  the  time  of 
Mr.  Kletch's  criminal  conduct.  With  the 
enactment  of  the  Generic  Drug 
Enforcement  Act  (GDEA)  on  May  13, 
1992,  Congress  amended  the  act  to 
include  section  306(a)(2),  whereas  he 
was  convicted  on  September  22,  1989. 

An  ex  post  facto  law  is  one  that 
reaches  back  to  punish  acts  which 
occurred  before  enactment  of  the  law  or 
that  adds  a  new  punishment  to  one  that 
was  in  effect  when  the  crime  was 
committed  [Ex  Parte  Garland,  4  Wall. 
333,  377, 18  L.  Ed.  366  (1866),  Collins 
v.  Youngblood,  110  S.  Ct.  2715  (1990)). 

Mr.  Kletch's  claim  that  application  of 
the  mandatory  debarment  provisions  of 
the  act  is  prohibited  by  the  ex  post  facto 
clause  is  unpersuasive.  Because  the 
intent  behind  debarment  under  section 
306(a)(2)  of  the  act  is  remedial  rather 
than  punitive,  this  section  does  not 
violate  the  ex  post  facto  clause. 

The  congressional  intent  with  respect 
to  actions  under  section  306(a)(2)  of  the 
act  is  clearly  remedial.  Congress  created 
the  GDEA  in  response  to  findings  of 
fraud  and  corruption  in  the  generic  drug 
industry.  Both  the  language  of  the  GDEA 
itself  and  its  legislative  history  reveal 
that  the  purpose  of  the  debarment 
provisions  set  forth  in  the  GDEA  is  "to 
restore  and  ensure  the  integrity  of  the 
ANDA  approval  process  and  to  protect 
the  public  health."  (See  section  1,  Pub. 
L.  102-282,  The  Generic  Drug 
Enforcement  Act  of  1992.)  This  is  a 
remedial  rather  than  a  punitive  goal  (see 
Manocchio  v.  Kusserow,  961  F.2d  1539, 
1542  (11  Cir.  1992)  (exclusion  of 
physician  from  participation  in 
medicare  programs  because  criminal 
conviction  is  remedial,  not  punitive)). 
Supporting  the  remedial  character  of 
debarment  is  a  statement  by  Senator 
Hatch  in  the  Congressional  Record  of 
April  10,  1992,  at  S  5616,  "*  *  *  [tlhe 
legislation  *  *  *  provides  a  much- 
needed  remedy  for  the  blatant  fraud  and 
corruption  uncovered  in  the  generic 


drug  industry  *  *  *  during  the  last  3 
years." 

The  Supreme  Court  has  long  held  that 
statutes  that  deny  future  privileges  to 
convicted  offenders  because  of  their 
previous  criminal  activities  in  order  to 
ensure  against  corruption  in  specified 
areas  do  not  impose  penalties  for  past 
conduct  and,  therefore,  do  not  violate 
the  ex  post  facto  prohibitions  (see,  e.g.. 
Hawker  V.  New  York.  170  U.S.  189. 190 
(1898)  (physician  barred  from  practicing 
medicine  for  a  prior  felony  conviction); 
De  Veau  v.  Bmisted.  373  U.S.  154  (1960) 
(convicted  felon's  exclusion  from 
emplojinent  as  officer  of  waterfront 
union  is  not  a  violation  of  the  ex  post 
facto  clause)). 

In  De  Veau,  the  Court  upheld  a  law 
that  prohibited  a  convicted  felon  from 
employment  as  an  officer  in  a  waterfront 
union.  The  purpose  of  the  law  was  to 
remedy  the  past  corruption  and  to 
ensure  against  future  corruption  in  the 
waterfront  unions.  The  court  in  De 
Veau.  363  U.S.  at  160,  stated: 

The  question  in  each  case  where 
unpleasant  consequences  are  brought  to  bear 
upon  an  individual  for  prior  conduct,  is 
whether  the  legislative  aim  was  to  punish 
that  individual  for  past  activity,  or  whether 
the  restriction  of  the  individual  comes  about 
as  a  relevant  incident  to  a  regulation  "of  a 
present  situation,  such  as  the  proper 
qualifications  for  a  profession  *  *  * 

The  legislative  purpose  of  the  relevant 
statute  here  is  to  ensure  that  fraud  and 
corruption  are  eliminated  from  the  drug 
industry.  The  restrictions  placed  on 
individuals  convicted  of  a  felony  imder 
Federal  law  are  not  intended  as 
punishment  but  are  "incident  to  a 
regulation  of  a  present  situation"  (De 
Veau.  363  U.S.  at  160)  and  necessan,-  in 
order  to  remedy  the  past  fraud  and 
corruption  in  the  industry. 

FinaUy,  Mr.  Kletch  argues  that  the 
proposal  to  debar  him  under  section 
306(a)(2)  of  the  act  violates  the  double 
jeopardy  clause  of  the  Fifth  Amendment 
to  the  U.S.  Constitution.  The  double 
jeopardy  clause  states  that  no  person 
shall  "be  subject  for  the  same  offense  to 
be  twice  put  in  jeopardy  of  life  or  limb." 
Mr.  Kletch  relies  on  U.S.  v.  Helper.  490 
U.S.  435  (1989).  to  argue  that  the  Fifth 
Amendment  double  jeopardy  clause 
should  prevent  his  debarment  because  a 
civil  sanction  that  serves  the  goals  of 
punishment — retribution  or 
deterrence— constitutes  punishment.  To 
support  his  argument  that  the  purpose 
of  debarment  is  punitive,  Mr.  Kletch 
relies  on  statements  in  the 
Congressional  Records  referring  to  the 
debarment  provisions  of  the  act  as, 
among  other  things,  deterrents.  Mr. 
Kletch  further  argues  that  his  proposed 
permanent  debarment  is  punitive 
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because  it  would  eliminate  any 
opportunity  to  demonstrate  that  he 
would  no  longer  be  a  threat  to  the 
integrity  of  the  drug  approval  process. 

Mr.  Kletch's  arguments  are 
unconvincing.  First,  the  double 
jeopardy  clause  is  inapplicable  here 
because  the  effect  of  section  306(a)(2)  of 
the  act  is  remedial,  not  punitive.  As 
discussed  above,  the  legislative  goal  of 
this  section  is  to  restore  and  ensure  the 
integrity  of  the  drug  approval  process 
and  to  protect  the  public  health  by 
eradicating  fraud  and  corruption  from 
the  drug  industry.  This  is  plainly  a 
remedial  rather  than  a  punitive  goal 
[Manocchio  v.  Kusserow.  961  F.2d  at 
1542).  Although  the  Congressional 
Records  contain  statements,  as  Mr. 
Kletch  points  out,  that  the  legislation 
will  provide  deterrents,  the  primary  goal 
of  the  legislation,  as  shown  above,  is  to 
protect  the  public  from  corruption 
found  to  exist  in  the  drug  industry. 
Thus,  because  the  legislative  intent  of 
section  306(a)(2)  of  the  act  is  to  protect 
the  public,  a  legitimate  nonpunitive 
goal,  the  sanctions  imposed  by  the 
debarment  provisions  are  remedial,  not 
punitive. 

The  fact  that  Mr.  Kletch's  debarment 
is  permanent  rather  than  temporary 
does  not  signify  that  the  legislation  is 
nonremedial  or  punitive.  The  Supreme 
Court  has  upheld  laws  which,  for 
remedial  purposes,  permanently  bar  a 
class  or  group  of  individuals  from 
certain  occupations  due  to  a  prior 
criminal  conviction  (see  Hawker  \.  New 
York.  170  U.S.  189,  190  (1898):  De  Veau 
v.  Braisted.  373  U.S.  154  (I960)). 

Second,  the  double  jeopardy  clause  is 
inapplicable  to  FDA's  proposal  to  debar 
Mr.  Kletch  because  the  sanctions 
imposed  by  section  306(a)(2)  of  the  act 
are  rationally  related  to  the  remedial 
governmental  goal  of  eradicating  fraud 
from  the  drug  industry. 

Due  to  the  potentially  serious 
consequences  to  the  public  health  of 
fraud  and  corruption  in  the  drug 
industry,  the  permanent  debarment  of 
convicted  felons  like  Mr.  Kletch  is  not 
an  excessive  means  to  eliminate  fraud 
from  the  industry.  The  legislative 
history  of  the  GDEA  is  replete  with 
statements,  some  cited  above,  that  the 
act  provides  a  reasonable  means  of 
ridding  the  generic  drug  industry  of 
widespread  corruption  and  to  restore 
consumer  confidence  in  generic  drugs. 

Mr.  Kletch  acknowledges  that  he  was 
convicted  as  alleged  by  FDA  in  its 
proposal  to  debar  him  and  has  raised  no 
genuine  and  substantial  issue  of  fact 
regarding  this  conviction.  In  addition. 
Mr.  Kletch's  legal  arguments  do  not 
create  a  basis  for  a  hearing  and,  in  any 
event,  are  unpersuasive.  Accordingly, 


the  Interim  Deputy  Commissioner  for 
Operations  denies  Mr.  Kletch's  request 
for  a  hearing. 

III.  Findings  and  Order 

Therefore,  the  Interim  Deputy 
Commissioner  for  Operations,  under 
section  306(a)  of  the  act.  and  under 
authority  delegated  to  her  (21  CFR  5.20), 
finds  that  Mr.  Walter  S.  Kletch  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product  (21  U.S.C.  335a(a)(2)(.\)); 
and  (2)  relating  to  the  regulation  of  a 
drug  product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Mr.  Walter  S.  Kletch  is  permanently 
debarred  from  providing  ser\ices  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  sections  505,  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  360b;  or 
382).  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262). 
effective  November  29.  1994  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)). 

Any  person  with  an  approved  or 
pending  drug  product  application  who 
knowingly  uses  the  services  of  Mr 
Kletch  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (21  U.S.C. 
335b(a){6)).  If  Mr.  Kletch.  during  his 
period  of  debarment,  provides  services 
in  any  capacity  to  a  person  with  an 
approved  or  pending  drug  product 
application,  he  will  be  subject  to  civil 
money  penalties  (21  U.S.C.  335b(a)(7)) 
In^ddition.  FD.\  will  not  accept  or 
review  any  abbreviated  new  drug 
application  or  abbreviated  antibiotic 
drug  application  submitted  by  or  with 
Mr.  Kletch's  assistance  during  his 
period  of  debarment. 

Mr.  Kletch  may  file  an  application  to 
attempt  to  terminate  his  debarment, 
pursuant  to  section  306(d)(4)(.-\)  of  the 
act.  Any  such  application  would  be 
reviewed  under  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)(D)  of  the  act 
Such  an  application  should  be 
identified  with  Docket  No.  92N-0423 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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Dated:  November  14,  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-29384  Filed  11-28-94;  8:45  am  J 
BiLUNG  COOE  41«O-01-4> 


[Docket  No.  93fM)326] 

Patrick  T.  Ryan;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  Patrick  T.  Ryan,  94 
Alaeloa  Mauka  St.,  Lahaina,  HI  96761, 
from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  FDA 
bases  this  order  on  a  finding  that  Mr. 
Ryan  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Mr.  Ryan  has  failed  to  request  a 
hearing  and,  therefore,  has  waived  his 
opportunity  for  a  hearing  concerning 
this  action. 

EFFECTIVE  DATE:  December  29, 1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  December  12, 1991,  the  United 
States  District  Court  for  the  District  of 
Oregon  entered  judgment  against  Mr. 
Patrick  T.  Ryan  for  the  Federal  felony 
offense  of  knowingly  selling, 
^purchasing,  and  trading  drug  samples  as 
defined  in,  and  in  violation  of,  21  U.S.C. 
353(c)(1),  331(t),  and  333(b)(1). 

As  a  result  of  this  conviction,  FDA 
served  Mr.  Ryan  by  certified  mail  on 
October  12, 1993,  a  notice  proposing  to 
permanently  debar  him  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application,  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(B)  of 
the  act  (21  U.S.C.  335a(a)(2)(B)),  that  he 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 


regulation  of  a  drug  product.  Mr.  Ryan 
did  not  request  a  hearing.  His  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment. 

III.  Findings  and  Order 

Therefore,  the  Interim  Deputy 
Commissioner  for  Operations,  ;mder 
section  306(a)  of  the  act,  and  under 
authority  delegated  to  her  (21  CFR  5.20), 
finds  that  Mr.  Patrick  T.  Ryan  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  regulation  of 
a  drug  product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  finding, 
Mr.  Patrick  T.  Ryan  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  sections  505,  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  360b,  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
effective  November  29, 1994  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Ryan,  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Mr. 
Ryan,  during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Mr.  Ryan  during  his  period  of 
debarment. 

Any  application  by  Mr.  Ryan  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  93N-0326  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availabihty  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  21, 1994. 
Linda  A.  Suydam. 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-29383  Filed  11-28-94;  8:45  am) 
BILUNG  COOE  4160-01-P 


Temporary  Deferment  of  Activities 
Relating  to  Medical  Device 
Submissions 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Office  of  Device  Evaluation 
(ODE),  Center  for  Devices  and 
Radiological  Health  (CDRH)  has 
completed  the  move  from  its  former 
Rockville,  MD,  location  to  its  new 
location  in  that  same  city.  FDA  is 
announcing  that  during  the  period 
required  for  the  move,  from  October  7, 
.  1994,  through  October  21,  1994  (14 
calendar  days),  the  agency  continued  to 
accept  mail,  but  did  not  officially 
receive  premarket  notifications, 
premarket  approval  applications,  or 
investigational  device  exemption 
applications,  nor  continue  its  review  of 
such  pending  submissions.  The 
statutory  review  periods  on  pending 
submissions  were  suspended  during 
this  14-day  period  needed  for  the 
relocation  of  ODE.  The  new  address  for 
submissions  to  ODE  is  set  forth  below. 
ADDRESSES:  Office  of  Device  Evaluation. 
Document  Mail  Center,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
40lhFood  and  Drug  Administration, 
92DOCorporate  Blvd.,  Rockville,  MD 
20850.  Submit  written  requests  for  a 
copy  of  the  exact  date  adjustments  to 
review  timeframes  to  the  Division  of 
Small  Manufacturers  Assistance,  Center 
for  Devices  and  Radiological  Health 
(HFZ-220).  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850,  301-443-6597 
(toll  free  outside  MD:  1-800-638-2041). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville,  MD  20850.  301-594- 
4765,  extension  157. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  14,  1994  (59 
FR  52170),  FDA  announced  its  intention 
to  defer  activities  related  to  certain 
medical  device  submissions  for  about  10 
days  during  ODE's  move  from  its  former 
Rockville,  MD,  location  to  its  new 
location  in  that  same  city.  FDA  also 
announced  that  it  would  provide 
information  on  the  exact  period  during 
which  the  activities  were  temporarily 
deferred,  and  provide  the  new  address 
for  submissions.  The  agency  deferred  its 
actions  on  new  and  existing 
submissions  during  the  period  from 
October  7,  1994,  through  October  21, 
1994  (14  calendar  days).  New  addresses 


for  both  the  Document  Mail  Center, 
where  device  submissions  are  to  be 
mailed  to  ODE,  and  for  the  Division  of 
Small  Manufacturers  Assistance,  where 
a  copy  of  the  exact  date  adjustments  to 
review  timeframes  can  be  obtained,  are 
provided  earlier  in  this  document  under 
the  "ADDRESSES"section. 

Dated:  November  22, 1994. 
WiUiam  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-29382  Filed  11-28-94;  8:45  am) 
BILUNC  COOe  416»-01-F 


National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 

HHS. 

ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  emd  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESS:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Daniel  R.  Passeri, 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7735  ext.  244;  fax  301/402-0220). 
A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Method  for  Reducing  the 
Immunogenicity  of  Antibody  Variable 
Domains 

Padlan,  E.A..  Mark,  G.E.,  Daugherty, 

B.L.  (NIDDK) 
Filed  17  May  91 
Serial  No.  07/702,217 

The  therapeutic  use  of  antibodies 
derived  either  completely  or  partially 
from  rodents  generally  produces  an 
immune  response  toward  the  antibody, 
thus  limiting  the  duration  and 
effectiveness  of  the  therapy.  This 
invention  attempts  to  overcome  this 
problem  by  identifying  the  amino  acid 
residues  responsible  for  the  species 


specificity  or  the  immunogenicity  on 
the  surface  of  the  mAb  and  then 
replacing  or  coating  ("veneering")  the 
exterior  amino  acid  residues  of  one 
species  (the  donor  species)  with  those  of 
a  second  species  (the  recipient);  these 
replacements  are  made  only  in  the 
framework  regions  of  the  heavy  and 
light  chains  of  the  antibody.  Such 
modifications  markedly  affect 
immunogenicity  but  do  not  interfere 
with  ligand-binding  properties  of  the 
antibody.  Production  of  the  altered 
antibody  is  achieved  via  recombinant 
methods. 

Anthrax  Toxin  Fusion  Proteins  and 
Related  Methods 

Leppla,  S.H.,  Arora.  N.,  Klimpel,  K.R.. 

Singh.  Y.,  Nichols.  P.J.  (NIDR) 
Filed  25  Jun  93 
Serial  No.  08/082,849  (CIP  of  08/ 

021,601) 
This  invention  involves  a  number  of 
novel  fusion  proteins  that  may  be 
particularly  useful  as  immunotoxins  for 
the  treatment  of  tumors  or  virally 
infected  cells.  One  method  of  targeting 
specific  cells  in  the  body  for  therapeutic 
treatment  has  been  to  make  fusion 
proteins  of  toxin  and  single-chain 
antibody  (sFv);  however,  such  methods 
have  not  been  particularly  successful 
because  the  need  to  fuse  die  toxin  to  the 
targeting  molecule  (i.e.,  the  antibody) 
often  disrupts  the  toxin  function  or  the 
targeting  function  of  the  antibody.  Such 
problems  have  been  overcome  by  fusing 
for  example,  the  translocation  domain 
and  lethal  factor  (LF)  binding  domain  of 
the  native  protective  antigen  (PA) 
protein  of  anthrax  toxin  with  a  target 
ligand  (e.g.,  cell-specific  sFv). 
Administration  of  such  a  protein,  which 
binds  to  the  target  cell,  is  then  followed 
by  another  fusion  protein  that  contains, 
for  example,  the  PA  binding  domain  of 
the  LF  anthrax  protein  fused  to  the 
cytotoxic  part  of  a  non-LF  protein.  Once 
the  second  fusion  protein  binds  to  the 
first,  it  is  immediately  internalized,  and 
cell  death  occurs.  Because  of  the  high 
efficiency  of  this  system,  the  second 
fusion  can  be  added  at  concentrations  of 
1  picomole  per  liter.  Thus,  in  this 
invention,  the  toxin  does  not  need  to  be 
directly  fused  to  the  cell-specific  ligand 
as  in  earlier  immunotherapies.  This 
invention — which  includes  the  nucleic 
acid  sequences  for  such  fusion 
proteins — may  be  applicable  to  treating 
HIV-infected  cells  as  well  as  delivering 
a  variety  of  therapeutic  agents  to 
specific  subsets  of  cells. 

ES-Associated  Protein  and  Methods  of 
Use 

Huibregtse,  J.M.,  Scheffher,  M..  How  ley, 
P.M.  (NCI) 


Filed  30  Jul  93 
Serial  No.  08/100,692 

Compositions  and  methods  have  been 
developed  for  screening  viruses  for  their 
potential  to  cause  cancer  as  well  as  for 
screening  compounds  that  can  block  the 
ability  of  certain  viruses  to  transform 
cells  from  normal  cells  to  tumor  Cells. 
The  malignant  transformation  of  cells 
has  been  linked  to  the  expression  of 
proteins  encoded  by  oncogenes  as  well 
as  to  the  inactivation  of  proteins 
encoded  by  tumor  suppressor  genes. 
Human  protein  p53  is  one  of  these 
tumor  suppressor  gene  products.  The  E6 
oncoproteins  of  the  cancer-associated  or 
"high  risk"  human  papillomaviruses 
(HPVs)  have  been  shown  to  complex 
with  p53,  leading  to  the  degradation  of 
the  latter.  This  suggests  that  E6 
deregulates  normal  cell  growth  by 
eliminating  the  p53  tumor  suppressor 
protein.  An  additional  cellular  factor, 
designated  E6-Associated  Protein  (E6- 
AP),  is  necessary  for  E6-p53  complex 
formation.  Previously,  there  has  been  no 
acceptable  method  for  inhibiting  E6- 
p53  complex  formation  or  for 
determining  which  viruses  have  the 
potential  for  inactivating  p53  in  normal 
cells  and  inducing  cancer.  This 
invention  addresses  both  of  those 
problems  by  providing  DNA  constructs 
encoding  E6-AP — or  polypeptide 
fragments  derived  from  it — that  can  be 
used  for  detecting  HPVs  associated  with 
a  high  risk  of  malignancy.  This 
invention  also  provides  compounds  that 
inhibit  binding  of  E6  to  p53  and 
provides  methods  for  further  identifying 
compounds  that  inhibit  the  formation  of 
this  complex. 

Method  of  Inhibiting  Kaposi's  Sarcoma 

Vogel,  T.  Gallo,  R.C.,  Browning.  P.J.. 

Roberts,  D.D.,  Panet.  A.  (NCI) 
Filed  12  Aug  93 
Serial  No.  08/105,900 

A  recombinant  protein  has  been 
developed  that  offers  a  more  effective 
and  potentially  less  toxic  treatment  for 
AIDS-related  Kaposi's  sarcoma.  Kaposi's 
sarcoma  (KS)  is  a  malignant,  neoplastic, 
vascular  proliferation  that  occurs  in 
immune-compromised  individuals  and, 
especially,  in  AIDS  patients.Effective 
treatments  for  AIDS-associated  KS 
include  low-dose  combinations  of 
doxorubicin,  bleomycin,  vincristine,  or 
a-IFN;  however,  HIV-1  infected  patients 
with  KS  are  unable  to  tolerate  aggressive 
chemotherapy  due  to  hematologic  and 
immunologic  complications  secondary 
to  HIV-1  infection.  Therefore,  there  is  a 
need  to  develop  less  toxic  therapies  to 
treat  this  condition.  This  novel 
recombinant  apoUpoprotein  E-3  (Apo 
E-3)  has  been  shovv-n  to  block  cell 
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proliferation  and  chemotaxis  of  AIDS- 
KS-derived  spindle  cells  in  vitm  and  in 
vivo.  It  appears  to  be  relatively  nontoxic. 

Method  and  Composition  for  Primer^ 
Specific  SoKd-Phase  Detection  of  PCR 
Products 

Fields.  H.A..  Khudyakov.  Y£,  (CDC) 
Filed  3  Sep  93 
Serial  No.  08/116.344 

A  method  and  reagents  for  the 
detection  of  polymerase  chain  reaction 
(PCR)  products  have  been  developed 
that  offer  to  significantly  facilitate  the 
use  of  this  powerful  gene  amplification 
tool  in  diagnostic  laboratory  procedures. 
PCR  gene  ampUhcation  proiducts  can  be 
visuahzed  by  gel  electrophoresis  and 
staining;  however,  this  method  is  quite 
subjective.  Coloriraetric  quantitation  of 
PCR  products  has  been  limited  by  the 
availability  of  a  stiitable  sequence- 
specific  capture  method.  The  most 
effective  means  for  detecting  PCR 
products  is  by  hybridization  with  a 
sequence-specific  probe  attached  to  a 
solid  phase  (microtiter  well);  however, 
this  method  is  not  very  efficient  due  to 
its  dependence  on  DNA  denaturing 
conditions  (i.e..  high  temperature  or 
alkali  conditions).  This  newly 
developed  method  overcomes  such 
limitations  by  amplifying  DNA  with  a 
primer  with  a  known  nucleotide  that 
can  be  selectively  digested  in  its  double- 
stranded  form.  A  second  primer  with  a 
marker  molecule  (e.g.,  biotin)  is  used  to 
form  a  double-stranded  product  with 
the  known  nucleotide  sequence  on  one 
strand  and  the  marker  molecule  on  the 
other.  The  known  nucleotide  sequence 
on  the  one  strand  is  then  digested  to 
expose  a  single-stranded  sequence, 
which  is  hybridized  to  a  complementary 
nucleic  acid  sequence  bound  to  a  solid 
support.  A  colorimetric  method  is  then 
used  to  detect  the  marker  molecule. 

Method  for  Detection  of  Com  i  fin 
Expression  in  Mammalian  Tissue 

Jetten,  A.M.  (NIEHS) 
Filed  15  Nov  93 
Serial  No.  08/151,995 
Licensing  Contact:  Dan  Passeri 

A  unique  method  for  detecting  the 
expression  of  the  sq^iamous  cell  protein, 
comifin,  offers  to  improve  the  detection 
and  treatment  of  a  variety  of  squamous- 
cell  related  diseases.  Squamous  cells  are 
flat,  epithelial  cells  resulting  from 
squamous  differentiation  and  are  seen 
in  many  different  tissues  including 
epidermis  (skin),  esophagus,  and 
tongue.  Currently,  the  practical  methods 
for  the  detection  of  squamous  cell- 
related  diseases  largely  relate  to 
morphologic  and  histologic  approaches. 
Unfortunately,  however,  these  methods 


detect  such  conditions  only  in  their 
later  stages  of  development,  when 
treatment  is  much  more  difficult  Thus, 
present  treatment  regimens  are  limited 
by  their  specificity  and  adverse  side 
effects.  This  new  detection  method 
specifically  tests  for  comifin,  which  is 
a  precursor  mariier  for  many  squamous 
cell-related  disorders.  Thus,  the  ability 
to  monitor  the  expression  of  comifins  in 
normal  and  disease  tissues  is  a  valuable 
tool  in  the  diagnosis  of  psoriasis  and 
possibly  for  other  squamous  cell-related 
diseases  such  as  squamous  cell 
carcinoma,  vitamin  A  deficiency,  and 
chronic  retinoic  add  effects.  Diagnosis 
is  based  on  the  levels  of  comifin 
message  or  comifin  polypeptides  in 
afflicted  tissues. 

1.2-Dihydroenipticines  With  Activity 
Against  CNS-Specific  Cancer  Ceil  Lines 

Haugwitz,  R.D.,  Cushman,  M., 

Narayanan.  V.L..  Jarayj,  J.  (NCI) 

Filed  21  Dec  93 

Serial  No.  08/171 ,234  (DIV  of  07/ 

956,903:  patent  5.272,146  issued  21 
Dec  93) 

A  new  class  of  derivatives  of  the 
compound  1.2-dihydroellipticine  are 
particularly  useful  in  treating  cancers  of 
the  central  nervous  system  (CNS).  Many 
of  the  drugs  that  have  been  developed 
to  treat  human  cancers  have  limited 
apphcabiUty  in  treating  CNS  cancers 
because  they  can  not  effectively 
penetrate  the  blood-brain  barrier  (BBB) 
or  the  blood -cerebrospinal  fluid  (CSF) 
barrier.  These  barriers  prevent  large 
molecular  substances  from  passing  from 
the  blood  to  the  interstitial  fluids  of  the 
brain  and  CSF;  however,  these  barriers 
are  generally  highly  permeable  to  water, 
carbon  dioxide,  oxygen,  and  lipid- 
soluble  substances  and  slightly 
permeable  to  electrolytes.  It  is  also 
known  that  the  BBB  is  relatively 
impermeable  to  ionized  forms  of  drugs 
and  other  molecules.  This  new  class  of 
ellipticine-derived  compounds — which 
have  potent  antitumor  activity — have 
been  converted  to  neutral,  uncharged 
species  and  thus  can  easily  penetrated 
the  BBB  and  CSF  barriers.  Once  these 
compounds  enter  through  the  BBB,  they 
are  often  oxidized  to  an  ionic  form  that 
is  eliminated  from  the  brain  10  times 
slower  than  from  the  rest  of  the  body. 
Therefore,  they  are  highly  specific  for 
CNS  cancers. 

Protein  Tjnrosine  Kinase  A8 

Beeler,  ).F..  LaRochelle.  W.,  Aaronson. 

S.A.  (NCI) 
Filed  12  Jan  94 
Serial  No.  08/184,252 

A  gene  has  been  identified  that 
encodes  a  novel  protein  tyrosine  kinase 


that  is  highly  divergent  from  any  of  the 
previously  described  protein  tyrosine 
kinases.  Protein  kinases— enzymes  that 
phospherylate  proteins — are  important 
to  a  number  of  physiologic  events 
ranging  from  normal  cell  growth  and 
differentiation  to  malignant 
transformation  of  normal  cells  into 
cancer  cells.  This  newly  discovered 
kinase  may  be  important  in  the 
regulation  of  cellular  growth  control 
pathways,  and  the  DNA  sequence 
encoding  the  protein  may  be  useful  as 
a  probe  for  determining  the  distribution 
of  this  enzyme  in  various  tissues. 
Antibodies  to  the  protein  also  can  be 
used  for  determining  its  levels  in  both 
normal  and  neoplastic  tissue  to 
correspond  its  activity  with  cell 
proliferation. 

Fusion  Proteins  That  Include  Antibody 
and  Nonantibody  Portions 

LaRochelle,  W.j..  Aaronson,  S.A., 

Dirsch,  O.  (NQ) 
Filed  1  Feb  94 
Serial  No.  08/189,552 

A  new  class  of  antibody/nonantibody 
fusion  proteins  have  been  developed 
that  are  valuable  for  a  number  of 
conventional  applications  associated 
with  monoclonal  antibodies.  There  have 
been  a  number  of  attempts  to  develop 
tissue-  or  cell-specific  therapeutics  by 
fusing  regions  of  antibodies — IgC  in 
particular — with  other  molecules  with 
bioactivity.  However,  practical 
applications  of  such  fusion,  or  chimeric, 
molecules  have  been  slow  to  emerge, 
primarily  because  the  H  and  L  chains  of 
IgG  are  poorly  secreted  and  rapidly 
degraded  in  the  absence  of  their  partner 
H  and  L  chains.  These  new  IgG/non-IgG 
fusion  proteins,  however,  are  potently 
secreted  in  stable  form  when  transfected 
in  mammaUan  cells  and  display  effector 
properties  characteristic  of  both  the 
antibody  and  nonantibody  predecessor 
molecules,  respectively.  These  fusion 
proteins  may  be  useful  for  flow 
cytometry,  immunohistochemistry,  and 
immunoprecipitation  as  well  as  for 
diagnostic  and  therapeutic  purposes. 

Method  of  Inhibiting  Transformed  Cells 

Rabinovitz,  M.,  Fisher,  J.  (NQ) 
Filed  18  Feb  94 
Serial  No;  08/198,953 

Novel  compounds  have  been 
developed  for  selectively  inhibiting 
transformed  cells  that  offer  to 
significantly  improve  the  treatment  of  a 
number  of  cancers.  Transformation  is  a 
process  where  normal  cells  lose  their 
ability  for  controlled  growth  and  begin 
to  proliferate  in  excess.  Types  of 
transformed  cells  include  tumor  and 
cancer  cells.  Previously  developed 


agents  for  inhibiting  the  growth  of  or 
killing  transformed  cells  have  had 
limited  utility  because  they  are  also 
toxic  to  normal  cells.  These  new 
compounds,  which  are  derivatives  of 
the  compound  phenanthroline,  are 
highly  effective  in  inhibiting 
transformed  cells  and  have  shown 
surprisingly  low  toxicity  in  normal  cells 
in  animal  studies.  They  have  been 
shown  to  inhibit  the  growlh  rate  of  a 
wide  variety  of  transformed  cells  from 
such  tissues  as  lung,  colon,  ovary,  skin, 
blood,  central  nervous  system,  and 
kidney. 

Novel.  Broad-Spectrum.  Human  Lung 
Fibroblast-Derived  Mitogen 

Rubin,  J.S.,  Chan,  A.,  Aaronson,  S.A. 

(NCI) 
Filed  5  May  94 
Serial  No.  08/238,752  (DIV  of  07/ 

582,063) 
A  fibroblast-derived  mitogen,  now 
termed  hepatocyte  growth  factor/scatter 
factor  (HGF/SF),  was  shown  to  have 
specificity  for  melanocytes,  endothelial 
cells,  and  a  variety  of  epithelial  cells. 
Based  on  its  activity  on  these  many 
different  cell  types,  this  protein  should 
have  utility  in  promoting  the  repair  of 
many  tissues  as  well  as  angiogenesis  in 
appropriate  settings.  It  can  also  be  used 
to  develop  anti-growrth  factor  agents 
which  could  prove  useful  in  the 
treatment  of  proliferative  disorders 
involving  HGF/SF  expression. 

Dated:  November  16, 1994. 

Barbara  M.  McGarey. 

Deputy  Director,  Office  of  Technology 
Transfer 
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Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health; 
HHS. 

ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  Licensing  Specialist  at 
the  Office  of  Technology  Transfer, 


National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804 
(telephone  301/496-7735;  fax  301/402- 
0220).  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  apphcations.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

A  Method  for  the  Treatment  of 
Acquired  Immunodeficiency  Syndrome 

Pollard,  H.B.,  Pollard,  B.S.  (NIDDK) 

Filed  21  Dec  93 

Serial  No.  08/050,370 

Licensing  Contact:  Steven  Ferguson 

This  invention  involves  a  novel 
apparatus  for  treating  HIV  infection,  the 
etiologic  agent  of  AIDS,  that  offers  an 
inexpensive,  nontoxic  therapy  for  this 
disease.  Presently,  the  only  approved 
treatment  for  HIV  infection  is  AZT, 
which  does  not  work  in  all  AIDS 
patients  and  eventually  becomes  toxic 
to  bone  marrow.  An  experimental 
approach  to  the  treatment  of  AIDS 
employs  neutralizing  antibodies  to  the 
envelope  glycoproteins  (gpl20  or 
gpl60).  Because  HIV  mutates  rapidly, 
the  neutralizing  antibody  approach  has 
not  proven  effective.  Since  binding  to 
CD4  receptors  on  immune  cells  and 
other  cells  is  the  method  by  which  HIV 
infects  and  destroys  the  immune 
system,  another  experimental  approach 
has  been  to  use  cell-free  CD4  to  bind  to 
the  gpl20  of  the  virus  and  thereby 
protect  cells  from  viral  attachment. 
However,  the  problem  with  this 
approach  is  that  it  requires  large 
amounts  of  continuous  doses  of  CD4.  In 
addition,  CD4  binds  to  Class  II  major 
histocompatibility  antigens  on  cells, 
further  compromising  the  immune 
system.  This  newly  developed 
apparatus  uses  CD4  receptor  (rCD4) 
molecules  immobilized  on  beads  inside 
a  porous  chamber.  The  holes  in  the 
chamber  allow  the  HIV  virion  to  enter 
the  chamber  but  are  small  enough  to 
prevent  the  entry  of  cells  containing  the 
CD4  receptor.  The  chamber  is  placed 
within  the  peritoneal  cavity  or  on-line 
in  the  blood  stream.  When  all  the  rCD4 
molecules  on  the  beads  are  occupied  by 
HIV,  the  chamber  is  replaced.  A 
membrane  lytic  agent  also  can  be 
attached  to  the  beads,  so  that  once  the 
virion  is  bound,  it  is  promptly 
destroyed. 

Diagnostic  Agents  for  Human 
Herpesvirus  7  and  Infected  Cells 

Berneman.  Z.N.,  Gallo,  R.C.,  Lusso,  P., 

Reitz,  M.S.  (NCI) 
Filed  26  Jul  93 


Serial  No.  08/098.941  (CIP  of  07/ 

971.102) 
Licensing  Contact:  Steven  Ferguson 

Development  of  a  convenient  source 
of  human  herpesvims  7  (HHV-7)  will 
make  it  significantly  easier  to  diagnose 
and  detect  this  type  of  viral  infection. 
Human  herpesviruses  cause  a  variety  of 
diseases,  including  skin  lesions, 
mononucleosis,  chicken  pox,  and 
disseminated  multisystem  infections  in 
immune-compromised  individuals. 
Although  the  recently  identified  HHV- 
7  is  not  yet  associated  with  disease,  it 
shares  sequence  homology  with  HHV-6 
and  other  viruses  that  do  cause  disease; 
therefore,  it  is  essential  to  be  able  to 
differentiate  between  these  viruses. 
Previously,  it  has  been  difficult  to 
develop  a  test  for  HHV-7  because  the 
vims  can  only  infect  certain  kinds  of 
cells  that  do  not  propagate  the  virus 
well.  Nucleic  acid  sequences  derived 
from  the  amplification  of  HHV-7  have 
been  isolated  and  purified.  This 
invention  includes  primers  and  probes 
for  detection  of  HHV-7  infection  or  for 
the  amplification  of  HHV-7.  A  vector  is 
also  included  for  transforming  a  unique 
cell  line  that  provides  a  ready  source  of 
virus  particles  and  viral  proteins  for 
diagnostic  and  potential  therapeutic 
uses. 

HIV-2  or  its  Viral  Components  as 
Therapeutic  Agents  in  the  Treatment 
and/or  Prevention  of  HIV-1  Infection 

Rappaport,  J.F.,  Arj'a,  S.,  Klotman,  P.E. 

(NIDR) 
Filed  15  Nov  93 
Serial  No.  08/153,117 
Licensing  Contact:  Steven  Ferguson 

The  HIV-2  viral  proteins  may  offer  a 
new  and  better  method  for  treating  and/ 
or  inhibiting  HIV-1  infection.  Although 
the  most  widely  used  method  for 
treating  HIV-1  infection,  AZT,  slows  the 
progression  of  infection,  it  has  toxic  side 
effects,  and  the  vims  often  eventually 
becomes  resistant  to  its  effects.  Other 
methods  that  have  been  developed  for 
preventing  HIV  infection  have  not  been 
successful  to  date.  Recently,  it  has  been 
shovm  that  protein  subunits  of  HIV-2, 
which  are  related  to  HIV-1  but  appear 
to  be  less  pathogenic,  can  interfere  with 
HIV-1  infection  and  replication.  This " 
invention  offers  a  gene  encoding  one 
HIV-2  protein,  in  particular,  that 
effectively  inhibits  HIV-1  LTR  response, 
which  is  essential  for  its  replication. 
The  HIV-1  LTR-inhibiting  protein  can 
be  used  to  treat  individuals  with  HIV- 
1  infection,  or  a  gene  encoding  the 
protein  can  be  inserted  into  T-cells 
taken  from  an  HIV-1 -infected 
individual.  The  T-cells  can  then  be  put 
back  into  the  patient  in  order  to  inhibit 
further  HIV-1  replication  in  the  patient 
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Octopamiae  Receptor 

Venter.  J.C,  Fraser.  CM..  McCombie. 

W.R.  (NINDS) 
Filed  8  Feb  94 
Serial  No.  08/194.338  (DIV  of  07/ 

676,174) 
Licensing  Contact:  Arthur  Cohn 
Receptors  for  octopamine — a 
transmitter,  hormone,  and 
neuromodulator  in  invertebrates  such  as 
arthropods  and  mollusks — are 
selectively  blocked  by  mammalian     a- 
adrenergic  antagonists  and  agonists.  A 
segment  of  the  DNA  molecule  that 
encodes  an  octopamine  receptor  protein 
was  isolated.  The  octopamine  receptor 
is  a  miiinber  of  the  adrenergic/ 
muscarinic/opsin  family.  Expression  of 
the  novel  octopamine  receptor  cDNA  in 
mammalian  cells  can  be  used  to  study 
the  isolated  receptor.  The  ociopamine 
receptor  may  also  be  useful  in 
screening,  designing,  and  testing 
pharmaceuticals  and  insecticides 
targeted  to  the  receptor.  This  invention 
reduces  the  need  for  aninxals  in  early 
phases  of  related  drug  research  and 
provides  a  cost-effective,  selective 
alternative  to  ciirrent  drug-screening 
methods. 

Biologically  Active  ATP  Derivatives 

Jacobson.  K..  Fischer,  B..  Maillard.  M.C. 

(NIDDK) 
Filed  8  Mar  94 
Serial  No.  08/207.870 
Licensing  Contact:  Arthur  Cohn 

This  is  a  novel  class  of  biologically 
active  ATP  analogs  that  may  be  useful 
in  the  treatment-of  a  variety  of 
conditions,  including  septic  shock.  ATP 
functions,  among  other  things,  as  a 
neurotransmitter,  and  its  effects  are 
mediated  by  a  certain  class  of  receptors 
called  Pj.  The  P;  receptor  is  widely 
distributed  throughout  the  body  and  the 
central  nervous  system.  These  novel 
ATP  derivatives  have  been  shown  to 
have  more  activity  on  certain  subsets  of 
Pz  receptors  than  does  ATP.  Thus,  they 
may  bo  valuable  as  selective  stimulators 
or  inhibitors  of  tissues  enriched  in  these 
P:  receptor  subsets.  In  particular,  these 
ATP  derivatives  may  be  effective  in  the 
treatment  of  septic  shock  and  brain 
seizures  as  well  as  in  the  enhancement 
of  learning  and  memory. 

In  Vivo  Assays  for  Inhibitors  of  IgE- 
Mediated  Allergic  Responses 

Kinet.  J.P..  Koller.  B.  (NIAID) 

Filed  1  Dec  93 

Serial  No.  08/160.502 

Licensing  Contact:  Laurence  Hyman 

An  in  vivo  biological  assay  developed 
for  inhibitors  of  immunoglobulin  E 
(IgE)-mediated  allergic  responses  offers 
an  important  new  tool  for  studying 


allergic  responses  as  well  as  for 
developing  treatments  for  alleigies. 
Many  lines  of  evidence  have  led  to  the 
concept  that  the  interaction  between  IgE 
and  mast  cells  and  basophils  is  the 
primary  effector  pathway  in  allergic 
responses.  Thus,  inhibitors  of  this 
interaction  offer  the  prospect  of 
effectively  reducing  the  severity  of 
many  allergic  reactions;  however,  the 
search  for  inhibitors  of  allergic 
responses  has  been  hampered  by  the 
lack  of  accurate,  inexpensive,  and  rapid 
assays.  This  application  provides  mice 
"humanized*'  to  express  portions  of  the 
human  high  affinity  IgE  receptor,  and  in 
which  the  corresponding  portions  of  the 
mouse  receptor  are  non-functional. 
Such  mice  can  be  used  to  quickly  and 
economically  screen  for  agents  that  can 
inhibit  the  release  of  histamine  in  the 
presence  of  an  allergic  stimulus. 

Simian  T-Cdl  Leukemia/Lvmphotropk 
Virus  Tj^je  Pan-P 

Franchini.  G..  Gallo.  R.C.,  Markham.  P 

Giri.  A.  (NCI) 
Filed  22  Apr  94 
Serial  No.  08/231,526 
Licensing  Contact:  Steven  Ferguson 

A  new  type  of  T-cell  lymphotropic 
virus,  designated  STLVp^p  or  STLV-D. 
has  been  isolated  and  cultured.  The 
virus,  which  was  isolated  from  the 
peripheral  blood  mononuclear  cells  of  a 
colony  of  captive  pygmy  chimpanzees, 
was  able  to  immortalize  several  co- 
cultures  of  human  cord  blood 
mononuclear  cells.  These  immortalized 
co-cultures  became  T-cell  lines 
expressing  CD4-*-,  CD8+,  and  DR+ 
phenotypes  of  mature  activated  T-ceiJs. 
Synthetic  nucleic  acid  sequences  from 
this  virus  that  are  capable  of  directing 
the  production  of  recombinant  proteins 
have  also  been  developed,  which  may 
be  used  as  probes  to  detect  the  presence 
of  T-cell  lymphotropic  viruses  in 
biological  samples  (including  human 
samples)  or  may  be  used  in  vaccine 
development. 

Retinoids  Can  Increase  the  Potency  of 
Anti-Cancer  Immunotoxins 

VVu.  Y.N..  Youle.  R.J.  (NLNDS) 

Filed  6  May  94 

Serial  No.  08/238.997 

Licensing  Contact:  Laurence  Hyman 

A  unique  method  of  potentiating  the 
effect  of  anti-cancer  immunotoxins  has 
been  developed,  thus  offering  to 
significantly  improve  the  treatment  of  a 
number  of  cancers  as  well  as 
autoimmune  diseases.  Prolonged 
treatment  of  human  cancers  with 
classical  methods  such  as  radiation  and 
chemotherapy,  or  a  combination  of  both, 
may  cause  greater  damage  than  the 
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underlying  disease  because  healthy 
tissue  is  often  damaged  along  with 
diseased  tissue.  More  recently, 
immunotherapy  has  emerged  as  a  new 
and  prcMnising  therapy  for  treating 
cancer  because  it  employs  monoclonal 
antibodies  specific  for  tumor  cells 
coupled  to  protein  toxins.  Thus,  cancer 
cells  are  selectively  targeted  for 
destruction.  These  immunotoxins  are 
being  examined  in  numerous  clinical 
trials  for  the  treatment  of  cancer  and 
autoimmune  diseases.  However,  often 
the  protein  toxin  coupled  to  the 
monoclonal  antibody  does  not  pass  as 
readily  into  the  cytosol  of  the  target  cell 
as  does  the  native  protein  toxin.  This 
invention  improves  the  effectiveness  of 
such  immunotoxins  by  employing 
retinoic  acid,  which  disrupts  the  Colgj 
apparatus  of  the  target  cell  and  increases 
the  cytosolic  routing  of  specific  protein 
toxins.  Also  included  in  this  invention 
is  an  in  vitro  method  for  assessing  the 
ability  of  a  retinoid  to  potentiate  the 
activity  of  immunotoxins. 

Pteridine  Nucleotide  Analogs  as 
Fluorescent  DNA  Probes 

Hawkins.  M.E.,  Pfleiderer.  W.,  Davis, 
M.D.,  Balis,  F.  (NO) 

Filed  18  May  94 

Serial  No.  08/245,923 

Licensing  Contact:  Robert  Benson 

The  invention  concerns  a  series  of 
pteridine  deoxyribosides  which  are 
iiighly  fiuorescent^nd  resemble  purine 
nucleotides  in  structure  and  properties. 
The  pteridine  nucleotide  analogs  can  be 
site-specifically  incorporated  into 
oligonucleotides  using  conventional 
DNA  synthesis  techniques.  The 
fluorescence  quantum  yields  of  the 
pteridine  nucleotide  analogs  are  highly 
dependent  on  their  physicochemical 
environment,  thus  lending  themselves 
to  homogeneous  assays.  They  have  been 
used  in  a  real  time  assay  of  the  HIV 
integrase  enzyme.  Other  uses  foreseen 
are  as  labels  for  DNA  probes  and  PCR 
primers  and  for  investigating  protein- 
DNA  interactions.  The  claims  include 
derivatives  of  the  pteridine  nucleotide 
analogs  useful  as  starting  materials  for 
oligonucleotide  synthesis  and 
oligonucleotides  comprising  the 
pteridine  nucleotide  analogs. 

Dated:  November  16. 1994. 

Barbara  M.  McGar«y, 

Deputy  Director.  Office  of  Technoktgy 
Transfer 
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Division  of  Research  Grants;  Qosed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agenda  .To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  14, 1995. 

Time:  1:00  p.m. 

Place;  NIH.  Westwood  Building,  Room  238. 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hiciunan. 
Scientific  Review  Adrninistrator,  5333 
VVestbard  Ave.,  Room  235,  Bethesda,  MD 
20892,  (301)  5»4-7078. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  15, 1994. 

Time:  IKW  p.m. 

Place:  NIH.  Westwood  Building.  Room  238, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  5333 
VVestbard  Ave.,  Room  238,  Bethesda.  MD 
20892.  (301)  594-7078. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  15, 1994. 

Time:  1:30  p.m. 

Place:  NIH,  Westwood  Building,  Room 
236A.  Telephone  Conference. 

Contact  Person:  Dr.  William  Branche.  Jr.. 
Scientific  Review  Admin.,  5333  VVestbard 
Ave.,  Room  236A.  Bethesda,  MD  20892.  (301) 
594-7297. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  Deoember  16, 1994. 

Time:  1:30  pjn. 

Place:  NIH.  Westwood  Building.  Room 
236A.  Telephone  Conference. 

Contact  Person:  Dr.  William  Branche.  Jr.. 
Scientific  Review  Admin.,  5333  VVestbard 
Ave..  Room  236A,  Bethesda,  MD  20892.  (301) 
594-7297. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  16. 1994. 

Time:  llM)anL 

Place:  NIH,  Westwood  Building,  Room 
A25.  Telephone  Conference. 

Contact  Person:  Dr.  Betty  Hayden, 
Scientific  Review  Administrator.  5333 
VVestbard  Ave.,  Room  A25,  Bethesda,  MD 
20892.(301)594-7310. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  anAloi  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
clays  prior  to  the  meeting  due  to  the  urgent 


need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  November  22. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
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Public  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859.  May  27, 1975.  as 
amended  most  recentlv  at  59  FR  54000- 
02,  October  27, 1994)  is  amended  to 
reflect  the  reorganization  of  the  Natio'nal 
Institute  on  Drug  Abuse.  The 
reorganization  consists  of  (1)  retitling 
the  Office  of  Science  Policy,  Education, 
and  Legislation  (HN614),  and  the 
Division  of  Clinical  Research  (HN62), 
and  revising  their  functional  statements; 
(2)  retitling  the  Addiction  Research 
Center  (HN64);  and  (3)  revising  the 
functional  statements  of  the  Division  of 
Epidemiology  and  Prevention  Research 
(HN63),  and  the  Division  of  Basic 
Research  (HN65). 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  National  Institute  on 
Drug  Abuse  (HN6),  Office  of  Science 
Policy.  Education,  and  Legislation 
(HN614);  and  the  Division  of  Clinical 
Research  IHN62);  d^ete  the  titles  and 
functional  statements  in  their  entirety 
and  substitute  the  follouing: 

Office  of  Science  Policy  and 
Communications  (HN6141.  (1)  Provides 
leadership  and  direction  in  planning, 
coordinating,  analyzing,  and  evaluating 
the  Institute's  scilentific  research  and 
research  training  programs;  (2) 
represents  the  Institute's  research  and 
research  training  programs  to  other 
government  agencies,  the  Congress, 
scientific  and  professional 
organizations,  and  the  public;  (3) 
evaluates,  analyzes,  and  develops  policy 
options  in  regard  to  the  Institute's 
scientific  research  and  research  training 
activities;  (4)  prepares  briefing  materials 
and  testimony  for  congressional 
hearings,  and  serves  as  liaison  with  the 
Congress,  the  White  House,  and  other 
significant  Federal  and  governmental 


agencies;  (5)  prepares  reports,  develops 
responses,  and  provides  information  on 
legislative  efforts,  responds  to 
congressional  inquiries,  and  analyzes 
legislative  proposals  for  the  Director;  (6) 
advises  the  Director  on  national  drug 
abuse  policy  issues;  (7)  conducts 
relevant  public  affairs,  research 
dissemination,  and  application 
activities,  deals  with  the  press,  media, 
and  other  communications 
organizations,  and  collaborates  with  a 
variety  of  public  and  private  entities  to 
enhance  knowledge  and  awareness  of 
NIDA's  programs  and  findings;  (8; 
provides  liaison  with  scientific  and 
professional  groups  and  private 
organizations;  and  (9)  plans, 
coordinates,  analyzes,  and  evaluates  the 
Institute's  international  program. 

Division  ofCliniccd  and  Services 
Research  (HN62).  (1)  Plans,  stimulates, 
develops,  and  supports  a  broad 
extramural  program  of  medical, 
etiological,  and  clinical  neurobiological 
services  and  treatment  research  focusing 
on  drug  abuse;  (2)  supports  studies 
designed  to  describe  and  address  the 
problem  of  human  medical  conditions 
that  may  be  associated  with  drug  abuse: 
(3)  supports  research  designed  to 
develop  and  assess  the  efficacy  of  new 
and  existing  treatment  techniques  and 
treatment  modalities;  (4)  supports 
research  which  focuses  on  developing 
and  evaluating  methodologies  for 
recruiting  drug  abusers  into  treatment, 
retaining  them,  and  preventing 
recidivism  to  drug  use;  (5)  supports 
services  research  which  focuses  on  the 
impact  of  alternative  financing, 
organizational,  and  staffing  patterns  on 
the  cost,  quality,  access,  utilization,  and 
outcome  of  drug  abuse  services;  (6) 
supports  research  on  the  etiology  and 
clinical  neurobiology  of  drug  abuse;  and 
(7)  supports  research  training  in  the 
clinical,  psychological,  and  behavioral 
science  and  health  services  research 
disciplines  in  the  field  of  drug  abuse. 

(2)  Under  the  heading  Addiction 
Research  Center  [HN64}.  change  the  title 
to  the  Division  of  Intramural  Research 
(HN64}. 

(3)  Under  the  heading  Division  of 
Epidemiology  and  Prevention  Research 
(HN63),  and  the  Division  of  Basic 
Research  (HN65).  delete  the  functional 
statements  in  their  entirety  and 
substitute  the  following: 

Division  of  Epidemiology  and 
Prevention  Research  (HN63}.  (1)  Plans, 
stimulates,  develops,  and  supports  a 
broad  extramural  program  to  study  the 
nature,  origins  and  vulnerabifity  to, 
extent  of,  and  patterns  and 
consequences  of  drug  use  and  abuse 
among  general,  special,  community- 
based,  and  subpopulations  including 


60998 


Federal  Register  /  V6l.  59,  No.  228  /  Tuesday.  November  29,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  228  /  Tuesday.  November  29,  1994  /  Notices 


60999 


consequences  such  as  HIV  infection;  (2) 
plans,  develops,  and  supports  a  broad- 
based  extramural  research  program  on 
prevention  of  drug  use  and  abuse  and 
associated  conditions  and  early 
interventions  and  services  research 
including  the  prevention  of  HIV  and 
other  medical/social/psychological 
sequelae  of  drug  use  and  abuse;  (3) 
supports  a  research  program  on 
innovative  sampling,  data  collection, 
and  analytic  methodologies  designed  to 
support  epidemiologic  and  prevention 
and  early  intervention  and  services 
research;  (4)  workFcooperatively  with 
Federal.  State  and  local  governmental 
agencies  and  international  and  private 
organizations  to  encourage  sharing  of 
drug  use/abuse  epidemiologic  and 
prevention  information,  models,  and 
research  methodologies;  (5)  provides 
consultation  and  technical  assistance,  in 
the  areas  of  th,eoretical  models,  research 
design,  sampling,  data  collection,  and 
statistical  methods  relative  to  the 
conduct  of  epidemiologic  and 
prevention  interventions  and  services 
research;  and  (6)  develops  training 
programs  and  supports  individuals  in 
the  areas  of  drug  use/abuse 
epidemiologic  and  prevention 
interventiori  and  services  research. 

Division  of  Basic  Research  (HN65).  (1) 
Plans,  develops,  and  administers  an 
extramural  program  of  biomedical, 
behavioral,  and  neuroscience  research 
which  seeks  to  develop  new  knowledge 
concerning  the  mechanisms  and  sites  of 
action  underlying  dnig  abuse;  (2) 
supports  studies  to  develop  new 
methodologies  for  testing  the  abuse 
potential  of  new  compounds;  (3) 
supports  studies  designed  to  determine 
the  short-  and  long-term  neurological, 
biological,  and  behavioral  effects  of 
drugs  of  abuse  and  those  compounds 
which  may  be  related  to  drugs  of  abuse; 
(4)  supports  research  training  to 
increase  the  skills,  quantity,  quality,  and 
utilization  of  research  investigators  in 
the  biomedical  and  behavioral 
disciplines  in  the  drug  abuse  field;  (5) 
supports  studies  designed  to  describe 
and  understand  drug  abusing  behavior 
and  to  ascertain  the  effects  of  drugs  and 
environment  on  behaviors;  (6)  supports 
research  into  the  synthesis  of  new 
compounds,  new  methods  development, 
and  drug  metabolism;  and  (7)  manages 
the  distribution  of  controlled 
substances,  research  drugs,  and 
chemicals. 

Dated:  November  14. 1994. 
Harold  Varmus, 
Director.  NIH. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1076- 
0018).  Washington.  D.C.  20503. 
telephone  202-395-7340. 
Title:  A  Reporting  System  for  P.L.  102- 

477  Demonstration  Project 
OMB  Approval  Nun]ber:  1076-0018 
Abstract:  "Native  Americans" 
"Employment  and  Training  Program" 
A  reporting  system  at  the  tribal  level 
for  Public  Law  102-477,  the  'Indian 
Employment,  Training  and  Related 
Services  Demonstration  Act  of  1992" 
to  provide  information  on  tribe's 
achievement  as  measured  by  the 
performance  standards  and  statistical 
summary  on  individual  client 
characteristics  and  program  services 
received. 
Bureau  form  number:  None 
Frequency:  Annually 
Description  of  respondents:  Individuals, 
households  and  Indian  tribes 
participating  in  the  477  program. 
Estimated  completion  time:  Ten  hours 
Annual  responses:  150 
Annual  burden  hours:  1,500 
Bureau  Clearance  Officer:  Gail  Sheridan 
(202) 208-2977 

Dated:  September  28, 1994. 
Jerry  L.  Folsom, 

A  cting  Director,  Office  of  Economic 

Development. 
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Bureau  of  Land  Management 
[NV-940-1 430-01;  NV-59007] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Army, 
Corps  of  Engineers,  has  filed  an 
apphcation  to  withdraw  2,313.92  acres 
of  public  land  for  flood  control  facilities 
in  Clark  County.  Nevada.  The  proposed 
term  of  the  withdrawal  is  for  50  years. 
This  notice  closes  the  lands  for  up  to  2 
years  from  surface  entry  and  mining. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
February  27, 1995. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  850  Harvard  Way, 
P.O.  Box  12000.  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  702-785-6507. 
SUPPLEMENTARY  INFORMATION:  On  June 
27.  1994.  the  Department  of  the  Army. 
Los  Angeles  Distiict.  Corps  Engineers, 
filed  an  application  to  withdraw  the 
following  described  public  lands  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

Mount  Diablo  Meridian 

Area  1 

T.  21  S..  R.  59  E., 
Sec.  3,  lots  5  to  8.  inclusive: 
Sec.  26,  lots  1.  2,  3,  6,  and  7; 
Sec.  36,  lots6,  7,  and  19. 
T.  21S.,R.60E., 
Sec.  29,  EV2SE'/.NEV4NW'/«. 

WV2NE'ASE'/.NVV'A. 

EV2SE>ASE>ANWV4,  SE'/.NE'ASVVV4. 

VVV2SVVV4NEV4SWV4. 

EV2NEV4SVV'/.S\V'/,, 

EViSW'ASW'ASVVV*, 

WV2SW'/.SE'/.SW'/., 

\VV2SEV4SEV4SWV4,  SEV4NWV4SEV4. 

EV2SWV4NEV4SEV4.E'/iNEV4SE'/4SEV4 

E'/^NVVV4SEV4SEV4,E'/iS\V>/4SEV4SEV4 

and  EV2SEV4SEV4SEV4; 
Sec.  32,  E'/2NfEV4NEV4NEV4, 

NVVV4NE'/4NEV4,  EV2NEV4NWV4NEV4 
EV2SVVV4NVVV4NEV4. 

EV2SEV4NWV4NEV4.  NVVV4SVVV4NEV4 
WV2NEV4SEV4NVVV4. 
EV2NWV4SEV4NWV4,  SW'ASE'ANVV'A 
SEV4SWV4NVVV4.  WV2NVVV4NEV4SVVV4 
WV2NEV4NWV4SWV4. 
VVV2SWV4NWV4SWV4,  and 
W  V2NVVV4SVV  V4SVV  V4. 

Area  2 

T.  22  S..  R.  .59  E.. 
Sec.  13.  NE'/4,  NV2SEV4,  N'/iSVV'/tSE'/., 

S\VV4SWV4SEV4,  WV2SEV4SWV4SEV4 

NV2SEV4SEV4,  E'/zSVVV.SE'aSE'A,  and 

SEV4SEV4SEV4. 
T.  21  S..  R.  60  E., 
Sec.  21,  VV'/^SEV4NWV4; 
Sec.  25,  EV2SVVV4SEV4SEV4  and 

WV2SEV4SEV4SEV4; 
Sec.  26,  EV2SVVV4SEV4SVVV4  and 

W'/zSE'ASE'ASVV'/.; 
Sec.  27,  N'/^NfE'/iSWV*,  SVV'ANE'ASW'/. 

EV2NEV4NVVV4SVVV4, 

E'/2SEV4NWV4S\VV4, 


EViSW>ANWV«SWV4, 

EV2SW'ASEV«SWV4, 

VVV2SEV4SEV4SWV4. 

\VV2SWV4NWV4SEV4.  NW'ASW'ASE'A, 

SE'ASW'ASE'A,  and  SVV'ASE'ASE'A; 
Sec.  28.  WV2NEV4SW>A,  SE'ANE'ASW'A. 

NE'ANW'ASW'A,  WV2SE'ANWV4S\VV4. 

and  S'/feSW'A; 
Sec.  36.  NW'ANEV4NEV4NEV4, 

SV2NEV4NEV4NE'A,  NWV4NEV4NEV4, 

N'ASEViNE'ANE'A. 

WV2SWV4NEV4NE'A. 

NVV'ANE'ASE'ANE'A. 

SE'ANE'ASE'ANE'A. 

SE'ANVV'ASE'ANE'A. 

NEV4SEV4SEV4NEV4. 

NVVV4NEV4NEV4SEV4. 

SEV4NEV4KIEV4SEV4. 

NE  V4NWV4NE  V4SEV4 . 

NfW 'ASW'ANE'ASE 'A , 

SE'ASW'ANE'aSE'A. 

W'/zSE'ANE'ASE^A.SE'aSE'ANE'ASE'A. 

SE'ASW'ASW'ASEV*. 

SEV4NEV4SWV4SEV4. 

SWV4NWV4SEV4SEV4. 

NV2SWV4SEV4SEV4. 

SEV4SWV4SEV4SEV4.  and 

NVV'aSE'ASE'ASE'A. 
T.  22S..R.  60E., 

Sec.  1,  lots  11,  30.  43,  44,  46.  47,  56,  61, 

and  62,  NV2SWV4NVV'A. 

NE  V,  SW  V4  SW'ANVV'A , 

NWV4SEV4SWV4N\VV4. 
^      NWV4NEV4SEV4NVVV4.  and 

NVV'ANW'ASE'ANW'A; 
Sec.  2.  NW'ASE'ASE'ASW'A. 

N'/<iNBV4NEV4SEV4. 

EV2NWV4NWV4SEV4, 

WV2SBV«NW'ASEV4.  and 

NE'ANW'aSW'ASE'A; 
Sec.  7,  E'ANE'ANE'ANEia. 

EV2SEV4NEV4NEV4.EV2NEV4SEV4NEV4, 

EV2SEV4SEV4NEV4.EV2NEV4NEV4SEV4, 

SEV4NEV4SEV4,  EV2NWV4SEV4SE 'A . 

EV2SWV4SEV4SEV«.  and  EV2SEV4SEV4; 
Sec.  8,  E'/VNW'ASW'ANW'A, 

SWV4SWV4NWV4.  WV2NWV4SWV4.  and 

WV2NWV4SWV4S\VV4; 
Sec.  9.  E>/feSWV4SWV«SEV4, 

SE'ASW'ASE'A,  NV2SEV4SEV4. 

EV2SWV4SEV4SEV4,  and 

WV2SEV4SEV4SEV4; 
Sec.  10.  W'/iNEV4NEV4NEV4, 

SWV4NEV4NEV4.  EV2SWV4SVVV4NEV4, 

EV2SEV4SEV4N\VV4. 

EV2NWV4NEV4SWV4.  and 

WV2SEV4NWV4SWV4; 
Sec.  11,  NEV4l^WV4NWV4; 
Sec.  16.  W'/zNW'ANW'ANE'A, 

WV2NEV4NEV4NWV4, 

EV2NWV4NEV4NWV4, 

EV2SWV4NW'ANWV4.  SE'ANW'ANW'A. 

WVzNE'aSW'ANWia,  and 

NWV4SWV4NWV4; 
Sec.  17.  SE'ASW'ANE'A.  SVV'aSE'ANE'A. 

NE'ASE'ANE'A.  WV2SEV4SEV4NEV4. 

E VzNE'ANE'ASWV*.  NWV4NEV4SVVV4 . 

SV2NBV4NWV4.  WV2NWV4SWV4, 

EVzSE'ANW'ASW'A,  NE'ASW'ASW'A. 

w  V2N  Was  w  'Asw  'A ,  SW  'asw  'asw  'a  . 

VVV2SEV4SWV«SWV4,  N'/zSE'ASW'A. 
NVVV4NEV4SEV4,  NV2NWV4SEV4. 
\VV2SWV4NVVV4SE 'A , 
W'/2NW 'ASW'ASE'A : 
Sec.  18.  lots  5  to  25.  inclusive.  29,  32  to 
34.  inclusive,  and  36.  VVV2EV2NEV4. 


WV2SEV4NEV4NEV4.  WV2NEV4. 

WViEVzSE'ANE'A.  NE'ANW'A. 

SE'aNW'A.  EV2NEV4S\VV4. 

EV2NWV4NEV4SWV4. 

EV2S»VV4NEV4S\VV4. 

VVV2NEV4SEV4SWV4. 

WViNWASE^ASWA,  S\VV4SE'/4SWV4, 

SV2NE'ASEV4.  E'ANW'ANW'ASE'A. 

SW'ANW'ASE'A.  WV2SEV4NWV4SEV4, 

EV2NWV4SW'ASEV4.  SE'ASVV'aSE'A, 

EV2SWV4SEV4SEV4.  and 

EV2EV2SEV4SEV4. 
T.  21S..R.  61E., 
.    Sec.  31,  lots  26.  30,  35,  36,  39.  40.  41.  42. 

43,  45.  47.  53.  56.  and  57.  and 

WVzNW'ANE'A.N'E'ANE'A. 

NEV4NVVV4NEV4NEV4. 

EVzNW'ANW'ANE'ANE'A. 

EV2SWV4NVVV4NEV4NEV4. 

NE'ASE'ANE'ANW'A. 

SV2SV2NE'ANVVV4.SV2NEV4SE'AN\V'A, 

\VV2SEV4NWV4.  WV2SEV4SEV4N\VV4. 

SVVV4NEV4NEV4SVVV4,  and 

NW'ANVV'ANE'ASW'A. 

The  areas  described  aggregate  2,313.92 
acres  in  Clark  County. 

The  purpose  of  the  proposed 
withdrawal  is  for  the  Tropicana  and 
Flamingo  Washes  Flood  Control  Project 
at  Las  Vegas.  Nevada. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  cormection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
person  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubic  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way.  leases,  permits,  or 
discretionary  land  use  authorizations  of 
a  temporary  nature  that  do  not 
significantly  disturb  the  surface  of  the 
land  or  impair  values  of  the  resources. 


The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Corps  of  Engineers. 
Robert  G.  Steele. 

Deputy  State  Director.  Operations. 
IFR  Doc.  94-29340  Filed  11-28-94:  8:45  ami 
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Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain  • 
activities  with  endangered  species.  This 
notice  is  provided  piusuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.y. 
PRT-796774 

Applicant:  Brookfield  Zoo.  Brookfieid. 
Illinois 

The  applicant  requests  a  permit  to 
import  one  captive-bred  male  white- 
cheeked  gibbon  [Hylobates  concolor 
leucogenys)  from  the  Duisburg  Zoo. 
Germany,  for  the  purpose  of 
enhancement  of  survival  of  the  species 
through  breeding. 
PRT-796874 

Applicant:  Peter  P.  Bollinger  c/o  Animal 
Artistry.  Reno.  W 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  two 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  ft-om  the  captive  herd 
maintaned  by  H.P.  Steenkamp,  BERS 
66289,  Riebeeckstad.  Repubhc  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  42b(c).  ArUngton.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  420(c).  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 
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Dated:  November  23, 1994. 
Mary  EHen  Amtower, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
IFR  Doc.  94-29386  Filed  11-2&-94;  8:45  am) 
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National  Park  Service 

Draft  Development  Concept  Plan/ 
Amendment  to  the  General 
Management  Plan/Environmental 
Impact  Statement  for  Crater  Lake 
National  Park.  OR 

agency:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement. 


SUMMARY:  This  Notice  announces  the 
availabihty  of  a  draft  Development 
Concept  Plan/ Amendment  to  the 
General  Management  Plan/ 
Environmental  Impact  Statement  (DCP/ 
GMP/EIS)  for  Crater  Lake  National  Park, 
Oregon. 

DATES:  Comments  on  the  draft  DCP/ 
GMP/EIS  should  be  received  no  later 
than  January  30, 1995.  Public  meetings 
may  be  held  during  this  comment 
period;  specific  details  of  the  location, 
date  and  time  will  be  publicized 
through  the  local  media  and  the  park's 
mailing  Hst  prior  to  any  such  meetings. 
ADDRESSES:  Written  comments  on  the 
draft  DCP/GMP/EIS  should  be 
submitted  to:  Superintendent,  Crater 
Lake  National  Park,  Post  Office  Box  7, 
Crater  Lake.  OR  97604-0007, 
Telephone:  (503)  594-2211. 

Copies  of  the  draft  document  will  be 
available  for  review  at  Crater  Lake 
National  Park  Headquarters  as  well  as 
the  following  locations: 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior, 
1849  C  Street.  NW.,  Washington,  DC 
-  Pacific  Northwest  Regional  Office, 
National  Park  Service.  909  First 
Avenue,  Seattle.  Washington 
Muhiomah  County  Library,  801  SW. 

10th,  Portland,  Oregon 
Salem  Library,  585  Liberty  SE.,  Salem, 

Oregon 
Klamath  County  Library,  126  South  3rd, 

Klamath  Falls,  Oregon 
Eugene  Library,  100  W.  13th,  Eugene, 

Oregon 
Jackson  County  Library,  413  W.  Main, 

Medford,  Oregon 
Deschutes  County  library,  507  NW.  Wall 

St.,  Bend,  Oregon 
Joseph  County  Library.  200  NW.  C. 

Grants  Pass,  Oregon 
Douglas  County  Library,  Courthouse. 
Roseburg.  Oregon 
A  hmited  number  of  copies  of  the 
draft  document  are  available  on  request 
from  the  Superintendent.  Crater  Lake 
National  Park,  at  the  above  address. 


SUPPLEMENARV  INFORMATION:  The  draft 
DCP/GMP/EIS  describes  and  analyzes 
three  alternatives  to  meet  immediate 
and  future -needs  at  Crater  Lake  Rational 
Park  regarding  employee  housing, 
completion  of  the  on-going 
redevelopment  project  at  Rim  Village 
and  long-term  maintenance, 
administration  and  storage  facilities. 
The  three  ahematives  include 
Alternative  1.  South  Entrance  Focus  (the 
Proposed  Action),  Alternative  2. 
Mazama  Focus,  and  Alternative  3.  No 
Action.  Alternatives  1  and  2  include  (1) 
removing  the  visitor  parking  at  Rim 
Village  and  constructing  a  new  parking 
structure  800  feet  off  the  rim  with  a 
shuttle  bus  system  to  provide  year- 
round  access  to  Rim  Village;  (2)  creating 
a  new  2,000-foot  roadway  on  which 
visitors  would  travel  firom  the  parking 
facility  to  Crater  Lake  Lodge  in  shuttle 
buses;  (3)  partially  restoring  to  natural 
conditions  a  l-acre  maintenance  yard 
near  park  headquarters  with  the 
remainder  of  the  site  converted  to  an 
employee  recreation  field;  (4) 
developing  a  98-person  employee 
dormitory  and  associated  parking, 
pedestrian  path,  group  campsites,  and 
maintenance  building  at  Mazama 
Village;  (5)  futiu*  removal  of  an  existing 
dormitory  at  Rim  Village,  replacing  it 
with  another  dormitory  near  the  park's 
South  Entrance;  and  (6)  constructing 
20-30  employee  houses  at  the  South 
Entrance.  In  addition.  Alternative  1 
would  include  moving  park 
headquarters  to  the  South  Entrance  and 
developing  several  support  facilities 
there.  Under  Alternative  2.  park 
headquarters  would  remain  at  Muson 
Valley  and  support  facilities  would  be 
developed  at  Mazama  Village. 
Alternative  1  would  remove  about  41 
acres  of  vegetation  compared  to  34  acres 
under  Alternative  2.  Associated  impacts 
to  wildlife  habitat  would  generally  be 
proportionate  to  the  amount  of 
vegetation  disturbed.  Under  both 
Alternatives  1  and  2.  removal  of  parking 
at  Rim  Village  would  reduce  potential 
automobile-related  pollution  of  Crater 
Lake  and  improve  the  quality  of  the 
visitor  experience  by  providing  a  more 
natural,  pedestrian-oriented  setting. 
Development  would  reduce  the  natural 
setting  in  some  areas.  In  general, 
impacts  on  other  natural  resources 
would  be  minor. 

Dated:  November  15.  1994. 

Charles  H.  Odegaard, 

Regional  Director,  Pacific  Northwest  Region. 
National  Park  Service. 

IFR  Doc.  94-29252  Filed  11-28-94:  8:45  am] 
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Petroglyph  National  Monument 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Pub.  L.  92-463,  that  a  meeting  of 
the  Petroglyph  National  Monument 
Advisory  Commission  will  be  held  at  2 
p.m..  Monday.  December  12.  1994,  at 
the  Los  Volcanes  Senior  Center,  6500 
Los  Volcanes  NW,  Albuquerque,  New 
Mexico. 

The  Petroglyph  National  Monument 
Advisory  Commission  was  established 
pursuant  to  Pub.  L.  101-313, 
establishing  Petroglyph  National 
Monument,  to  advise  the  Secretary  of 
the  Interior  on  the  management  and 
development  of  the  monument  and  on 
the  preparation  of  the  monument's 
general  management  plan. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Superintendent's  Report 

— Update  on  General  Management  Plan 

— Public  Comment 

— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be  * 

accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
commission  meeting  writh  the 
Superintendent.  Petroglyph  National 
Monument. 

Persons  who  wish  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Stephen  Whitesell,  Superintendent, 
Petroglyph  National  Monument  123  4th 
Street  SW,  Room  101,  Albuquerque, 
New  Mexico  87102,  telephone  505/766- 
8375. 

Minutes  of  the  commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at  the  office 
of  Petroglyph  National  Monument. 

Dated:  November  10, 1994. 
John  0.  Llnahan, 

Acting  Regional  Director.  Southwest  Region. 
IFR  Doc.  94-29251  Filed  11-28-94;  8:45  am. 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  U.S.  Agency  for  International         | 
Development  (USAID)  has  authorized 
the  guaranty  of  a  loan  to  the  Municioa 


Finance  Company,  J.S.C.  ("Borrower"}-, 
Prague,  Czech  Republic,  as  part  of 
USAID's  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  enhance  the  municipal 
infrastructure  finance  system  for  shelter- 
related  infrastructure  for  the  benefit  of 
low-income  families  in  the  Czech 
Republic.  At  this  time,  the  Borrower  has 
authorized  USAID  to  request  proposals 
from  eligible  lender* for  a  loan  under 
this  program  of  $20  Million  U.S.  Dollars 
(US$20,000,000).  The  name  and  address 
of  the  Borrower's  representatives  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  and  the  amount  of 
the  loan  and  project  number  are 
indicated  below: 

Czech  Republic 

Project  No.:  192-HG-OOl— $20,000,000 
Housing  Guaranty  Loan  No.:  192-HG- 
001  A01/192-HG-002  AOl 

(1)  Attn:  Mr.  Ladislav  Macka,  The 
Municipal  Finance  Co.,  J.S.C,  Mailing 
address:  Jeruzalemska  4,  111  21  Praha  1, 
Czech  Republic,  Telefax  No.  (preferred 
communication):  42-2-260-273, 
Telephone  No.:  42-2-267-511/42-2- 
2423-0734. 

(2)  Attn:  Mr.  Pavel  Pelant,  The 
Ministry  of  Finance,  Mailing  address; 
Letenska  15, 118  10  Praha  1,  Czech 
Republic,  Telefax  No.  (preferred 
communication):  42-2-530-655, 
Telephone  No.:  42-2-2454-2101. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  all  of  the  Borrower's 
representatives  by  Tuesday,  December 
13,  1994, 12:00  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 
of  48  hoiu-s  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 
Mr.  Fred  Van  Antwerp.  Housing  and 
Urban  Development  Office,  RHO 
USAED/Prague,  c/o  American 
Embassy  Prague.  Czech  Republic, 
(Street  address:  118  01  Praha, 
Trziste  15.  Czech  Republic),  Telefax 
No.  (preferred  communication):  42- 
2-2451-0240  or  0341.  Telephone 
No.:  42-2-2451-0758  or  0847 
Mr.  David  Grossman/Mr.  Peter  Pirnie. 
Address:  U.S.  Agency  for 
International  Development.  Office 
of  Environment  and  Urban 
Programs,  G/ENV/UP,  Room  409, 
SA-18.  1601  North  Kent  Street, 
Rosslyn,  VA  22209,  Telex  No.: 
892703  AID  WSA,  Telefax  No. 
(preferred  communication):  (703) 
875-4384  or  (202)  663-2772, 
Telephone  No.:  (703)  875-4300  or 
(202) 663-2773.  " 


For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $20  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  hfe  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  (a) 
fixed,  (b)  variable,  (c)  variable  rates  with 
cap,  and  (d)  variable  rates  with  collar, 
are  requested. 

(a)  Fixed  Interest  Rate:  If  fates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  yield  on 
the  7V2%  U.S.  Treasury  Bond  due 
November  15,  2024.  Such  rate  is  to  be 
set  at  the  time  of  acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-months  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  With  "Cap": 
Offers  should  include  a  maximum  (cap) 
rate  ranging  ft'om  8%  to  10%  per 
annum.  Interest  rates  are  to  be  based  on 
the  six-months  British  Bankers 
Association  LIBOR.  The  rate  should  be 
adjusted  weekly. 

(d)  Variable  Interest  Rate  with 
"Collar":  Offers  should  include  a  collar. 
Interest  rates  are  to  be  based  on  the  six- 
months  British  Bankers  Association 
LIBOR.  The  rate  should  be  adjusted 
weekly. 

(5)  Prepayinent: 

(a)  Offers  should  include  options  for 
prepayment  and  mention  prepayment 
premiums,  if  any,  and  specify  the 
earliest  date  the  option  can  be  exercised 
without  penalty. 

(b)  Only  in  an  extraordinary  event  to 
assure  compliance  with  statutes  binding 
USAID,  USAID  reserves  the  right  to 
accelerate  the  loan  (it  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962. 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees  and  Paying  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expenses 
shall  be  payable  at  closing  fi-om  the 
proceeds  of  the  loan.  All  fees  should  be 
clearly  specified  in  the  offer. 


(7)  Closing  Date:  Not  to  exceed  to  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  bwned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loan  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  fi-om:  Mr.  Peter  M.  Kimm, 
Director,  Office  of  Environment  and 
Urban  Programs.  U.S.  Agency  for 
International  Development.  Room  409. 
SA-18.  1601  N.  Kent  Street.  Rosslyn. 
VA  22209.  Fax  Nos.:  (703)  875-4384  or 
(202)  663-2772.  Telephone:  (703)  875- 
4300  or (202)  663-2773. 

Dated:  November  23,  1994. 
Michael  G.  Kitay. 

Assistant  General  Counsel,  Bureau  of  Global 
Programs,  Field  Support  and  Research  U.S. 
Agency  for  International  Development. 
[FR  Doc.  94-29430  Filed  11-28-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Sherman  H.  DeVeas,  D.D.S.;  Denial  of 
Application 

On  September  29.  1994.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
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Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Sbennan  H.  DeVeas, 
D.D.S.,  of  Baltimore,  Maryland, 
proposing  to  deny  his  applicati^xi  for 
registration  as  a  practitioner  pursuant  to 
21  U.S.C.  823(0.  The  basis  for  the  Order 
to  Show  Cause  was  that  Dr.  DeVeas  is 
no  longer  authorized  by  state  law  to 
handle  controlled  substances,  and  that 
his  registration  would  be  inconsistent 
with  the  public  interest. 

The  Order  to  show  Cause  was  sent  by 
registered  mail  and  delivered  to  Dr. 
DeVeas  on  October  6, 1994.  No  response 
was  received  from  Dr.  DeVeas  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d),  the 
Deputy  Administrator  finds  that  Dr. 
DeVeas  has  waived  his  opportimity  for 
a  hearing.  The  IDeputy  Administrator 
has  considered  the  investigative  file  in 
this  matter,  and  enters  his  final  order 
under  the  provisions  of  21  CFR  1301.57. 

The  Deputy  administrator  finds  that 
on  March  29, 1993,  Dr.  DeVeas  was 
convicted  in  the  North  Carolina 
Superior  Court  for  Halifax  County  of  the 
felony  of  unlawful  possession  of 
cocaine.  Subsequently,  on  February  26, 
1993,  he  surrendered  his  previous  DEA 
Certificate  of  Registration,  and  on 
December  21, 1993,  surrendered  his 
license  to  practice  dentistry  and  his 
state  controlled  dangerous  substances 
registration  to  the  Maryland  State  Board 
of  Dental  Examiners  which  accepted  the 
surrender  on  January  5,  1994. 

The  DEA  has  consistently  held  that  it 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  by  the  state  to 
dispense  controUed  substances.  See 
Bobby  Watts,  M.D..  53  FR  11919  (1988); 
Lawrence  /?.  Alexander.  M.D.,  57  FR 
22256  (1992). 

Dr.  DeVeas  is  not  authorized  to 
administer,  dispense,  prescribe,  or 
othervv'ise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  the 
proposes  to  practice.  In  light  of  this,  the 
Deputy  Administrator  concludes  that  it 
is  not  necessary  to  address  whether  Dr. 
DeVeas'  registratii«n  is  consistent  with  . 
the  public  interest. 

Based  on  the  foregoing,  the  Deputy 
Administrator  concludes  that 
Respondent's  apphcation  for 
registration  must  be  denied.  21  U.S.C. 
823(f).  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  of  Sherman  H.  DeVeas, 
D.D.S..  be  and  it  hereby  is.  denied.  This 
oHer  is  eliective  November  29. 1994. 
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Dated:  November  22, 1994. 
Stephea  H.  Greane, 

Depu  ty  A  dministrator. 

IFR  Doc.  94-29346  Filed  11-28-94;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  22, 
1994.  Isotec.  Inc.  3858  Benner  Road, 
Miaraisburg,  Ohio  45342,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basis  classes 
of  controlled  substances  listed  below: 


Dnig 


Cafhmooe  (1235)  ....„ _ 

Methcafhinofie  (1237)  ™ „ 

N-Ethytamphetamine  (1475)  „ _ 

N.h^Dimethylamphetamine  (1480) 

Aminofex  (1585)  

Methagualone  (2565) „ 

Ktsergic  acid  diethylamide  (7315)  . 

Tetrahydrocannal)tfX)te  (7370) 

Mescaline  (7381)  „ 

2.5-Dimettx)xyamphetamif>e  (7396) 
3.4-MethylenedKDxyamphetamine 

(7400). 
3.4-MethylenedioKy-N^ 

ettiylamphetamine  (7404). 
3,4-Methyleneclioxy- 

methamephetamine  (7405). 

4-Methoxyamphetamine  (7411) 

N-EthyH  -phenylcyctohexylamine 

(7455). 

Dihydromorphine  (9145)  

Heroin  (9200) „ 

Normofphine  (9313) 

Acetylmethadol  (9601) 

Alphacetylethadol     Except    Levo- 

Alphacetylmethadol  (9603). 

Normethadone  (9635) 

3-Methytfentanyl  (9813)  

Amphetamine  (1100)  „ 

Methamphetamine  (1105) 

Methylphenidate(1724) 

AnDobarbrta)  (2125)  

Pentobarbrtal  (2270)  

Secobarbital  (2315)  „ 

1-Phenylcyclohexylamlne  (7460)  ... 

Phencyclidine  (7471)  

Phenylacetone  (8501) „ 

1  -Piperidinocydohexane- 

cartxjnitrile  (8603). 

Codeine  (9050)  

Dihydrocodeine  (9120)  

Oxycodone  (9143)  

HydrofTX)fphone  (9150) 

Benzoylecgonine  (9180)  

Ethylmorphine  (9190)  , 

Hydrocodone  (9193)  

Isomethadone  (9226) ,„ 

Meperidine  (9230) 

Methadone  (9250)  ..""". 

Methadone  intermediate  (9254)  .... 
Dextfopropoxyphene,    bulk    (non- 
dosage  forms)  (9273). 
Morphine  (9300)  


Sctied- 
uie 


Levo-Aiphacetylmethadol  (9648) 

Oxymorphone  (9652) 

Fentariyt  (9801) 


The  firm  plans  to  use  small  quantities 
of  the  listed  controlled  substances  to 
produce  standards  for  analytical 
laboratories. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  D.C  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  29. 1994. 

Dated:  November  21, 1994. 
Gene  R.  Haislip, 

Dt-puty  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(PR  Etoc.  94-29343  Filed  11-28-94;  8:45  ami 
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Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  September  21.  1994, 
and  published  in  the  Federal  Register 
on  September  28, 1994  (59  FR  49421), 
Nycoraed  Inc.,  formerly  Sanofi 
Winthrop  LP.,  DBA  Sterling  Organics, 
33  Riverside  Avenue,  Rensselaer,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  Meperidine 
(9230).  a  basic  class  of  controlled 
substance  listed  in  Schedule,  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Cximprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 


Dated:  November  21, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  94-29345  Filed  11-28-94;  8:45  am) 
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Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  October  26, 1994.  and 
published  in  the  Federal  Register  on 
November  2, 1994,  (59  FR  54923), 
Radian  Corporation,  8501  Mopac  Blvd., 
P.O.  Box  201088,  Austin,  Texas  78720. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  Heroin 
(9200),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
2008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations.  §  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  November  21, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  94-29344  Filed  11-28-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  No.  49915;  Notice  94-20] 

Request  for  Comments  on  Collective 
Bargaining  at  the  Metropolitan 
Washington  Airports  Authority 

AGENCY:  Department  of  Labor  and  Office 

of  the  Secretary,  Department  of 

Transportation. 

action;  Request  for  comments. 

SUMMARY:  Section  516  of  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994.  Public  Law  103-305. 
directs  the  Secretaries  of  Labor  and 
Transportation  to  undertake  a  study  of 
whether  employees  of  airports  operated 
by  the  Metropolitan  Washington 
Airports  Authority  (Airports  Authority) 
should  be  given  the  right  to  bargain 
collective  y.  The  study  shall  consider 
whether  the  benefits  outweigh  the 
burdens. 


JMI 


DATES:  Comments  must  be  received  by 
January  15. 1995.  to  be  fully  considered. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible. 

ADDRESSES:  Three  copies  of  comments 
for  the  public  docket  should  be  sent  to: 
Office  of  the  Secretary.  Documentary 
Services  Division,  C-55.  Attn.:  Public 
Docket  #49915.  Room  4107.  United 
States  Department  of  Transportation, 
400  7th  Street.  S.VV..  Washington,  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  J.  Colevas,  Office  of  the 
Economics  (P-37).  Office  of  the 
Secretary.  U.S.  Department  of 
Transportation.  Washington.  D.C. 
20590.  (202)  366-5423,  Fax (202) 366- 
3393  or  Edward  D.  Onanian.  Office  of 
the  American  Workplace,  U.S. 
Department  of  Labor,  Washington.  D.C. 
20210.(202)219-6487. 

SUPPLEMENTARY  INFORMATION:  The 
Departments  of  Labor  and 
Transportation  solicit  comments  on  any 
issues  identified,  or  information 
developed  by  parties  of  interest,  in  the 
matter  of  the  extension  of  collective 
bargaining  rights  to  the  employees  of  the 
Metropolitan  Washington  Airports 
Authority.  In  conducting  the  study,  the 
Secretaries  will  investigate  the 
following  matters  and  reach  conclusions 
as  to  their  relevance  to  the  question  of 
whether  employees  of  the  airports 
operated  by  the  Airports  Authority 
should  be  given  collective  bargaining 
rights: 

(1)  The  employment  status  of 
employees  of  the  Airports  Authority. 

(2)  The  wages  and  working  conditions 
of  firefighters  and  other  employees  at 
the  airports  operated  by  the  Airports 
Authority  and  other  airports. 

(3)  The  collective  bargaining  rights  of 
employees  at  the  airports  operated  by 
the  Airports  Authority  and  other 
airports. 

(4)  Whether  other  airports  are 
governed  by  Federal  labor  laws. 

(5)  The  existing  rights  of  employees  of 
the  Airports  Authority  to  collective 
bargaining  representation  regarding  the 
terms  and  conditions  of  employment. 

In  addition  to  the  information 
enumerated  in  Public  Law  103-305.  the 
Departments  are  interested  in  any  other 
relevant  data  and  comments  concerning 
appropriate  impasse  resolution 
procedures  to  prevent  the  disruption  of 
essential  public  servic  js  at  the  Airports 
Authority. 

Comments  by  all  parties  on  these 
issues  are  welcome. 


Issued  this  21st  day  of  November.  1994.  in 
Washington,  D.C. 
Frank  E.  Kniesi, 

Assistant  Secretary  for  Transportation  Policy. 
Department  of  Transportation. 
Gtarles  A.  Richards, 

Deputy  Assistant  Secretary  for  Labor- 
Management  Relations.  Department  of  Labor. 
IFR  Doc.  94-29290  Filed  11-28-94:  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Guidelines  for  the  Supervisory  Review 
Committee 

AGENCY:  Nation  Credit  Union 

Administration. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  November  10.  1994.  the 
NCUA  issued  proposed  guidelines  for  a 
supervisory  committee.  The  proposed 
guidelines  were  published  in  the 
Federal  Register  on  November  17.  1994 
(see  59  FR  59437).  The  NCUA  Board 
stated  that  comments  on  the  proposed 
guidelines  be  postponed  or  received  by 
December  19.  1994.  Due  to  a  request 
made,  the  Board  has  decided  to  extend 
the  comment  period  for  an  additional  30 
days,  to  Januarj'  18, 1995. 
DATES:  The  comment  period  is  being 
extended  from  December  19, 1994  to 
January  18.  1995.  Comments  must  be 
postmarked  or  received  by  January  18, 
1995. 

ADDRESSES:  Send  written  comments  to 
Becky  Baker.  Secretary  of  the  Board. 
National  Credit  Union  Administration. 
1775  Duke  Street.  Alexandria.  VA  22314 
or  .comments  via  the  electronic  bulletin 
board  to  Becky  Baker  at  703-518-6480. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan.  Special  Counsel  to  the 
(General  Counsel,  at  the  above  address  or 
telephone  703-518-6540. 

Authority:  The  authority  for  this  action  is 
the  general  rule  making  authority  of  the 
NCUA  Board.  12  U.S.C.  1766(a).' 

By  the  National  Credit  Union 
Administration  Board  on  .November  21. 1994. 
Becky  Baker, 
Secretary  of  the  Board. 

IFR  Doc.  94-29326  Filed  11-28-94:  8:45  am| 
BILLING  CODE  7S35-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Literature  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisorj'  Committee  Act  (Fub.L. 
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92-463),  as  amended,  notice  is  hereby 
givnn  that  a  meeting  of  the  Literature 
Advisory  Panel  (Small  Press  Assistance 
Section)  to  the  National  Co»incil  on  the 
Arts  will  be  held  on  December  7-9, 
1994.  The  panel  will  meet  from  9:00 
a.m.  to  5:30  p.m.  on  December  7, 1994; 
from  9:00  a.m.  to  6:30  p.m.  on  December 
8.  1994:  and  from  9:00  a.m.  to  5:00  p.m. 
on  December  9. 1994  in  Room  M-14.  at 
the  Nancy  Hanks  Center.  1100    ^ 
Pennsylvania  Avenue.  N.VV.. 
Washington.  D.C  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public,  on  December  9,  1994  from 
3:00  p.m.  to  500  p.m.  for  a  policy 
discussion  and  guidelines  review. 

Remaining  portions  of  this  meetings 
from  9:00  a.m.  to  5:30  p.m.  on  December 
7.  1994:  from  9:00  a.m.  to  6:30  p.m.  on 
December  8.  1994;  and  from  9:00  a.m.  to 
3:00  p.m.  on  December  9,  1994  are  for 
the  purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  nnancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
Ijc  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  neetl  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  N.W., 
Washington  D.C,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC.  20506,  or  call  202/682-5439. 

Diiled:  November  22,  1994. 
Yvonne  M.  Sabine. 
Director.  Office  of  Council  and  PohkI 
Operations,  \ational  Endowment  of  the  Arts. 
IFR  Doc  94-29299  Filed  ll-2a-94;  8:45  ami 
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Media  Arts  Advisory  Panel;  Notice  Of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film/Video 
Documentary  Prescreening  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  13-15, 1994.  The 
panel  will  meet  from  9:00  a.m.  to  6:30 
p.m.  on  December  13-14  and  from  9:00 
a.m.  to  5:30  p.m.  on  December  15. 1994 
in  Room  716.  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 
N.W..  Washington,  D.C,  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4)(6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
D.C.  20506.  or  call  202/682-5439. 

Dated:  November  22, 1994. 
Yvonne  M.  Sabina, 
Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
fPR  Doc.  94-29301  Filed  n-2»-94;  8:45  ami 
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Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestras  and  Services 
to  the  Orchestra  Field  Sections)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  5-10. 1994.  The 
Orchestras  panel  will  meet  from  9t00 
a.m.  to  6:30  p.m.  on  December  5. 1994; 
from  9:00  a.m.  to  7:00  p.m.  on  December 
6.  1994;  from  8:30  a.m.  to  6:30  p.m.  on 
December  7-8:  from  9:00  a.m.  to  5:15 
p.m.  on  December  9.  1994;  from  9:00, 
a.m.  to  12:00  p.m.  on  December  10, 
1994.  The  Ser\'ices  to  the  Orchestra 
Field  panel  will  meet  from  1:00  p.m.  to 
3:00  p.m.  on  December  10, 1994.  Both 
panels  will  meet  in  Room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  N.W..  Washington.  D.C.  20506. 

A  portion  of  the  Orchestra  meeting 
will  be  open  to  the  public  from  9:00 


a.m.  to  12:00  p.m.  on  December  10, 1994 
for  an  issues  and  policy  discussion  as 
well  as  a  discussion  of  possible  changes 
to  FY  1996  Music  Ensembles  guidelines 
and  the  Orchestra  category. 

Remaining  portions  of  the  Orchestra 
Panel  from  9:00  a.m.  to  6:30  p.m.  on 
December  5. 1994;  from  9:00  a.m.  to 
7:00  p.m.  on  December  6.  1994;  from 
8:30  a.m.  to  6:30  p.m.  on  E)ecember  7- 
8. 1994;  from  9:00  a.m.  to  5:15  p.m.  on 
December  9. 1994;  and  the  Services  to 
the  Orchestra  Field  panel  from  1:00  p.m 
to  3:00  p.m.  on  December  10.  1994  are 
for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).(6)  and  (9)(B)  of  section 
552b  of  Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  ptarticipate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

II  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  11 00 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5439. 

Dated:  November  22. 1994. 
Yvonne  M.  Sabine, 
Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts 
IFR  Dw:.  94-29300  Filed  1 1-28-94;  8:45  am) 
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National  Endowment  for  the  Arts 
-Presenting  Program;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  special  meeting  to 
advise  the  Presenting  Program  of  the 
National  Endowment  for  the  Arts  will 
be  held  on  December  6.  1994  ftt)m  b::tO 
a.m.  to  9:30  a.m.  This  meeting  will  be 


held  at  the  Monteieone  Hotel  in  New 
Orleans,  LA  in  conjunction  with  the 
National  Performance  Network  Annual 
Meeting. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for  the 
purpose  of  obtaining  feedback  from  the 
field  regarding  draft  program  guidelines 
for  the  Presenting  Program. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endovionent  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  November  23, 1994. 
Yvonne  M.  Sabine, 
Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  94-29371  Filed  11-28-94;  8:45  am) 
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Opera-Musical  Theater  Advisory  Panel; 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel  (New 
American  Works  B  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  6-8.  1994.  The  panel 
will  meet  from  9:00  a.m.  to-7:30  p.m.  on 
December  6-7  and  from  9:00  a.m.  to 
6:00  p.m.  on  December  8  in  Room  M- 
07.  at  tha  Nancy  Hanks  Center,  1100 
Pennsvlv«.nia  Avenue,  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:00  p.m.  to  4:30  p.m. 
on  December  8  for  a  policy  discussion 
and  guideline  review. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  7:30  p.m.  on 
December  6-7;  from  9:00  a.m.  to  4:00 
p.m.  and  4:30  p.m.  to  6:00  pjn.  on 
December  8  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Februarj-  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  {c)(4),  (6)  and  (9)(B)  of 
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Section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Permsylvania  Avenue,  N.W., 
Washington,  DC.  20506.  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
■  this  meeting  can  be  obtained  form  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC.  20506,  or  call  202/682-5439. 

Dated:  November  22, 1994. 
Yvonne  M .  Sabine, 
Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
IFR  Doc  94-29297  Filed  11-28-94;  8:45  am] 
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Public  Partnership  Office  Advisory 
Panel;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(State  and  Regional  Arts  Agencies 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  Dece^i^r  12-13, 
1994.  The  panel  will  mee^Rm  9:00 
a.m.  to  5:30  p.m.  on  December  12. 1994 
and  from  9:00  a.m.  to  4:30  p.m.  on 
December  13, 1994  in  Room  M-14,  at 
the  Nancy  Hanks  Center,  1 100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

The  entire  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for 
application  review  and  discussions  of 
the  application  review  process  and 
budget. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Permsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 


TYY  202/682-5496,  at  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5439. 

Dated:  November  22. 1994. 
Yvonne  M.  Sabine, 
Office  of  PanelOperations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-29298  Filed  11-28-94:  8:45  ami 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  Yucca  Mountain 
Project  Environmental  Issues; 
Socioeconomic  Impacts;  The 
Department  of  Energy's  (DOE)  Waste 
Isolation  Strategy  and  Resulting 
Program  Priorities  Regarding  Testing 
Plans  for  the  Exploratory  Studies 
Facility  (ESF) 

Pursuant  to  its  authority  under 
section  5051  of  Pub.  L.  100-203.  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  will  holds  its  winter 
meeting  January  10-11,  1995.  in  Beatty. 
Nevada.  The  meeting  will  be  held  at  the 
Beatty  Community  Center,  Beatty. 
Nevada  89003.  Sleeping  rooms  are 
available  at  The  Exchange  Club  in 
Beatty;  Tel  (702)  553-2333:  Fax  (702) 
553-2441:  and  at  the  Burro  Inn.  also  in 
Beatty:  Tel  (702)  553-2225;  Fax  (702) 
553-2892.  The  meeting  is  open  to  the 
public  and  will  begin  at  8:30  a.m.  both 
days.  Presentations  during  the  meeting 
will  address  environmental  issues  and 
the  potential  socioeconomic  impacts 
related  to  the  DOE's  Yucca  Mountain 
project.  Presentations  also  will  be  made 
on  the  DOE's  waste  isolation  strategy 
and  program  priorities,  especially  on  the 
linkage  between  that  strategy  and  plans 
for  underground  testing  in  the  ESF. 

Topics  that  will  be  covered  on 
Tuesday,  January  10.  include  the  DOE's 
environmental  monitoring  studies  at 
Yucca  Mountain:  the  DOE  strategy  for 
complying  with  the  National 
Environmental  Policy  Act's  requirement 
to  prepare  an  environmental  impact 
statement  (EIS)  for  muhipurpose 
canister  procurement  and  repository 
development;  the  integration  of  the  EIS 
with  Yucca  Mountain  site 
characterization  studies;  and  DOE's 
analyses  of  socioeconomic  impacts. 
Finally,  representatives  from  several 
local,  state,  and  tribal  groups  have  been 
invited  to  present  their  views  on  those 
analyses. 


JMI 
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On  Wednesday,  January  11,  the 
meeting  will  focus  on  the  DOE's  waste 
isolation  strategy  and  resulting  program 
priorities  as  they  affect  underground 
testing  in  the  ESF.  Time  has  been  set 
aside  at  several  points  during  the 
meeting  for  comments  from  the  public. 
Those  who  are  unable  to  attend  the 
daytime  sessions  are  invited  to  express 
their  views  on  the  Yucca  Mountain 
project  during  the  evening  session  on 
Tuesday,  January  10,  which  will  begin 
at  7  p.m. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activity  undertaken 
by  the  DOE  in  its  program  to  manage  the 
disposal  of  the  nation's  spent  nuclear 
fuel  and  defense  high-level  waste.  In 
that  same  legislation.  Congress  directed 
the  DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  for  its  suitability  as 
a  potential  location  for  a  permanent 
repository  for  the  disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,.  Board  librarian, 
beginning  February  22,  1995.  For  further 
information,  contact  Frank  Randall, 
External  Affairs,  1100  Wilson 
Boulevard,  Suite  910,  Arlington, 
Virginia  22209;  Tel:  703-235^473;  Fax 
703-235-4495. 

Dated:  November  22. 1994. 
William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  94-29288  Filed  11-28-94;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-95] 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment; 
Korean  Agricultural  Market  Access 
Restrictions 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  the  initiation  of  an 
investigation  under  section  302(a)  of  the 
Trade  Act  of  1974  (Trade  Act);  request 
for  written  public  comment. 

SUMMARY:  Pursuant  to  section  302(a)  of 
the  Trade  Act,  the  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  of  Korean  practices  with 
respect  to  the  importation  of  certain 
U.S.  agricultural  products.  USTR  invites 
written  comments  on  the  matter  being 
investigated. 


EFFECTIVE  DATE:  This  investigation  was 
initiated  on  November  22,  1994.  Written 
comments  from  interested  persons  are 
due  on  or  before  noon,  January  6, 1995. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Collins,  Deputy  Assistant  USTR 
for  Asia  and  the  Pacific  (202)  395-6813, 
Elizabeth  Haines.  Senior  Economist — 
Office  of  Agricuhural  Affairs  (202)  395- 
3077.  or  Thomas  Robertson,  Assistant 
General  Counsel  (202)  395-6800,  600 
17th  Street,  N.W.,  Washington,  D.C. 
20506. 

SUPPLEMENTARY  INFORMATION:  On 
November  18, 1994,  the  National  Pork 
Producers  Council,  the  American  Meat 
Institute,  and  the  National  Cattlemen's 
Association  (petitioners)  filed  a  petition 
under  section  302(a)  of  the  Trade  Act 
(19  U.S.C.  2412(a)),  alleging  that  certain 
practices  of  the  Government  of  Korea 
regarding  the  importation  of  U.S.  beef 
and  pork  products  violate  three  U.S.- 
Korea bilateral  trade  agreements 
(Agreements)  and  are  uru^asonable  and 
burden  or  restrict  U.S.  commerce.  A 
similar  petition  had  been  filed  on 
September  30, 1994,  but  was  withdrawn 
on  November  11, 1994.  The  Agreements 
at  issue  include  the  1989  exchange  of 
letters  on  agricultural  products,  the 
1990  record  of  understanding  on  beef, 
and  the  1993  record  of  understanding 
on  market  access  for  beef. 

The  Petitioners  assert  in  particular 
that  the  Korean  Government  has 
established  a  number  of  specific  barriers 
which  denv^ieir  products  access  to  the 
Korean  manrefin  violation  of  the 
Agreements  or  in  a  manner  that  is 
otherwise  unreasonable.  The  alleged 
barriers  include:  Outdated,  scientifically 
unsupported  and  discriminatory  shelf- 
life  standards;  excessively  long 
inspection  procedures;  contract  tender 
procedures  that  prevent  U.S.  producers 
ft-om  meaningfully  participating  in  the 
bidding  process;  local  processing  and 
repackaging  requirements; 
discriminatory  fixed-weight 
requirements;  dual  standards  for  residue 
testing;  and  short  pork  temperature 
reduction  requirements. 

A  copy  of  the  petition  is  available  for 
public  inspection  in  the  USTR  Reading 
Room:  Room  101.  Office  of  the  U.S. 
Trade  Representative,  600  17th  Street, 
N.W..  Washington,  DC  20506.  An 
appointment  to  review  the  docket 
(Docket  No.  301-95)  mav  be  made  by 
calling  Brenda  Webb  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 


Investigation  and  Consultations 

On  November  22, 1994,  pursuant  to 
section  302(a)  of  the  Trade  Act  the 
USTR  initiated  an  investigation  of  the 
practices  referred  to  in  the  petition.  The 
investigation  will  be  conducted  in 
accordance  with  the  regulations  set 
fort:h  in  15  CFR  2006. 

On  November  22,  1994,  the  USTR  also 
requested  consultations  with  the  Korean 
government  as  required  by  section 
303(a)  of  the  Trade  Act.  USTR  will  seek 
information  and  advice  from  petitioners 
and  the  appropriate  committees 
established  pursuant  to  section  135  of 
the  Trade  Act  when  preparing  the  U.S. 
presentations  in  such  consultations. 

Pursuant  to  section  304  of  the  Trade 
Act,  the  USTR  must  determine  on  or 
before  November  22, 1995.  on  the  basis 
of  the  investigation  and  the 
consultations,  whether  any  act,  policy 
or  practice  described  in  section  301  of 
the  Trade  Act  exists  and,  if  that 
determination  is  affirmative,  decide 
what  action,  if  any,  to  take  under  the 
Trade  Act. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  on  the  acts, 
policies  or  practices  of  the  Korean 
govermnent  that  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  or  practices,  and  the 
determinations  identified  under  section 
304  of  the  Trade  Act. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  and  are  due 
no  later  than  12  noon,  Friday.  January 
6, 1995.  Comments  must  be  in  E«glish 
and  provided  in  twenty  copies  to: 
Chairman,  Section  301  Committee, 
Room  223,  USTR.  600  17th  St..  N.W.. 
Washington.  D.C.  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-95)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "Business  Confidential"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  the  twenty  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 


nonconfidential  summar>'  will  be  placed 

in  the  Docket  open  to  public  inspection. 

Ira  Shapiro, 

General  Counsel. 

IFR  Doc  94-29353  Filed  11-26-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
Richard  T.  Redfeam,  (202)  942-8800 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington, 
D.C.  20549 

Proposed  Revisions 

Regulation  S-K— File  No.  270-2 
Regulation  14A— File  No.  270-56 
Notice  of  Preliminary  Roll-up 

Commuaication — File  No.  270-396 
Form  F-1— File  No.  270-249 
Form  F-4— File  No.  270-288 
Form  S-1— File  No.  270-58 
Form  S-4r-Fi]e  No.  270-287 
Form  S-11— File  No.  270-64 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.).  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted 
proposed  rule  revisions  for  Office  of 
Management  and  Budget's  approval. 

Regulation  S-K  provides  an  integrated 
disclosure  system  for  reports  and 
registration  statements  filed  pursuant  to 
the  federal  securities  laws.  If  the 
proposed  revisions  are  adopted,  an 
estimated  1  burden  hour  would  be 
required  for  Regulation  S-K. 

Regulation  14A  provides  the 
disclosure  obligations  and  the 
procedures  that  must  be  followed  in 
connection  with  a  solicitation  of 
proxies.  The  staff  estimates  that  if  the 
proposed  amendments  are  adopted, 
approximately  7.980  respondents  would 
make  filings  under  Regulation  14A 
annually  at  an  estimated  85  burden 
hours  per  response  with  a  total  annual 
burden  of  678.300. 

The  proposed  Notice  of  Exempt 
Preliminary  Roll-up  Communication 
("Notice")  is  used  by  certain  persons  to 
disclose  security  ownership  or  any 
relationships  in  connection  with  a  roll- 
up  transaction.  The  staff  estimates  that 
if  the  proposed  Notice  is  adopted, 
approximately  4  respondents  would  file 
the  Notice  annually  at  an  estimated  .10 
hours  per  response  with  a  total  annual 
burden  of  .40  hours. 

Forms  F-1  and  F-4  are  used  to 
register  securities  of  certain  foreign 


private  issuers  under  the  Securities  Act 
of  1933.  The  staff  estimates  that  if  the 
proposed  amendments  are  adopted, 
approximately  13  respondents  would 
file  Form  F-1  annually  at  an  estimated 
2.197  burden  hours  per  response  with  a 
total  annual  burden  of  28,561  hours; 
and  2  respondents  would  file  Form  F- 
4  annually  at  an  estimated  1.316  burden 
hours  per  response  with  a  total  annual 
burden  of  2,632  hours. 

Forms  S-1.  S-4  and  S-11  are  used  to 
register  securities  to  be  issued  publicly 
under  the  Securities  Act  of  1933.  If  the 
proposed  amendments  are  adopted,  the 
staff  estimates  that  approximately  1,239 
respondents  would  file  Form  S-1 
annually  at  an  estimated  1.272  burden 
hours  per  response  with  a  total  burden 
of  1.576.008  hours;  505  respondents 
would  file  Form  S-4  annually  at  an 
estimated  1.242  burden  hours  per 
response  with  a  total  annual  burden  of 
627.210  hours;  and  340  respondents 
would  file  Form  S-11  annually  at  an 
estimated  874  burden  hours  per 
response  with  a  total  annual  burden  of 
297,160  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Richard  T. 
Redfeam.  Acting  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Management  and  Budget  (Project  Nos. 
3235-0071; 3235-0059;  3235-new; 
3235-0258;  3235-0325;  3235-0065; 
3235-0324;  and  3235-0067).  Room 
3208,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  November  14. 1994. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-29357  Filed  11-28-94;  8:45  am) 
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[Release  No.  34-34992;  File  Na  SR-Amex- 
94-481 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.  Relating  to  the  Exercise 
of  Expiring  Equity  Option  Contracts 

November  21.1 994 . 

Pursuant  to  Section  19(b)(1)  of  the. 
Securities  Exchange  Act  of  1934 


("Act"),*  notice  is  hereby  given  that  on 
November  2. 1994.  the  American  Stock 
Exchange.  Inc.  ( 'Amex  '  or  •Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Rule 
980(c)  to  correct  recently  approved  rule 
language  relating  to  the  exercise  of 
expiring  equity  option  contracts.  The 
proposed  rule  change  deletes  the  last 
sentence  from  Amex  Rule  980(c) '  and 
inserts  the  following  sentence  in  its 
place: 

In  cases  where  the  Exercise  by  Exception 
procedure  has  been  waived  for  an  options 
class,  OCC  rules  require  that  members  and 
member  organizations  wishing  to  exercise 
such  options  must  submit  an  affirmative 
Exercise  Notice  to  CXX),  whether  or  not  a 
Contrary  Exercise  Advice  has  been  filed. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  Octc^er  7. 1994.  the  Commission 
approved  amendments  to  Amex  Rule 
980  requiring  members  and  member 
organizations  to  advise  the  Exchange  of 
their  final  exercise  decisions  for 
expiring  equity  option  contracts  prior  to 
the  Exchange's  exercise  cut-off  time.  j.e.. 
5:30  p.m.  (New  York  time)  ("Exercise 
Cut-Off  Time"). 3  Specifically,  when  the 


» 15  U.S.C  70»(bMl)  (1988). 

^  The  seniefM:e  being  deleted  rc«ds  as  follows: 
"OCC  nii«s  nuy  require  submission  of :  n 
affiimative  exercise  notice  even  in  circumsunoes 
where  a  Contrary  Exercise  Advice  is  no(  requirvd." 

>  See  Securities  Exchange  Act  Release  No.  34808 
(October  7,  1994).  5»FF  52324  (October  17.  19M). 
The  CoiTunission  notes  that  the  amended 

CoMiau«d 
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revised  rule  is  implemented,  the 
Exchange  will  require  that  on  the 
business  day  immediately  prior  to  the 
expiration  date  of  expiring  equity 
options  that  any  determination  to 
exercise  or  not  exercise  such  an  option 
that  does  not  meet  the  parameters  for 
the  OCC's  "Exercise-by-Exception" 
procedures*  must  be  indicated  to  the 
Exchange,  prior  to  the  Exercise  Cut-Off 
Time,  either  by  submitted  a  "Contrary 
Exercise  Advice  Form"  to  a  designated 
place  on  the  Exchange's  trading  floor  or 
by  transmitting  the  Contrary'  Exercise 
Advice  Form  electronically  to  the 
Exchange  through  the  OCC.  The 
amendment  proposed  herein  does  not 
affect  procedures  for  expiring  equity 
options  that  fall  within  the  parameters 
of  the  Exercise-by-Exception  procedures 
and  which  are  to  be  exercised  or  not 
exercised  in  reliance  on  those 
procedures. 

The  Exchange  proposes  to  amend 
subparagraph  (c)  of  Rule  980  to  clarify 
the  rule  language  regarding  procedures 
members  and  member  organizations 
must  follow  when  the  Exercise-by- 
Exception  procedure  has  been  waived 
for  a  particular  options  class.  The 
proposed  rule  language  reflects  that  in 
such  circumstances,  members  and 
member  organizations  desiring  to 
exercise  such  options  must  submit  an 
affirmative  exercise  notice  to  the  OCC, 
whether  or  not  a  contrar\'  exercise 
advice  has  been  filed  with  the 
Exchange. 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 


procedures  regarding  the  exercise  of  expiring  equity 
options  will  not  be  implemented  until  the 
Commission  receives  wTitlen  confirmation  from 
The  OptionsClearing  Corporation  C'CXC")  that  the 
necessary  computer  systems  have  been  modified  to 
allow  members  to  submit  exercise  decisions  to  the 
Exchange  through  the  C/MACS  computer  system. 
Id.  at  note  15.  Implementation  is  expected  to  be 
complete  in  time  for  the  February  expirations. 
Telephone  conference  between  Gerald  O'Connell. 
First  Vice  President.  Regulation  and  Trading 
Operations, Phlx,  and  Brad  Ritter.  Senior  Counsel. 
Office  of  Market  Supervision.  Division. 
Commission,  on  November  7.  1994. 
•See OCC  Rule  805. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  oh  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  respect  to  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  emd  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5). ' 
Specifically,  the  Commission  finds  that 
the  Amex  proposed  is  merely  a  language 
clarification  of  a  certain  provision  in 
Exchange  Rule  980.  The  revised  text  is 
consistent  with  the  Commission's 
approval  of  the  amendments  to  Rule  980 
and  the  intent  of  that  rule. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  Exchange  to  make  this 
clarification  to  its  rules  prior  to  the 
implementation  of  the  new  exercise 
procedures  for  expiring  equity  options.^ 
Additionally,  as  stated  above,  the 
proposal  is  merely  a  clarification,  not  a 
substantive  amendment  to  Rule  980(c). 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to* 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-48  and  should  be 
submitted  by  December  20,  1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  ^  that  the 
proposed  rule  change  (SR-Amex-94- 
48).  as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."  . 

lonathan  G.  Katz, 

Secretary. 

[PR  Doc.  94-29359  Filed  11-28-94:  8:45  ami 
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Release  No.  753;  File  No.  SR-CBOE-^4- 
31] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Substitution  of 
Component  Securities  of  the  CBOE 
Mexico  Index 

November  21, 1994. 

Purusant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
on  September  2, 1994,  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
seeking  authority  to  replace  one 
component  security  in  the  CBOE 
Mexico  Index  ("Index")  with  a  closed- 
end  country  fund  comprised  solely  of 
Mexican  securities  ("Mexico  Fund"),  if 
the  Exchange  decides  that  such  a 
substitution  is  necessary  or  desirable. 
The  Exchange  represents  that  the 
•  purpose  of  such  a  substitution  would  be 
to  make  the  Index  more  attractive  to 
investors  and  to  facilitate  hedging  of  the 
Index  by  substituting  a  more  liquid 
component. 

The  proposal  was  published  for 
comment  in  the  Federal  Register  on 


September  26, 1994.3  No  comments 
were  received  on  the  proposed  rule 
change. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular.  Section 
6(b)(5)  of  the  Act."  Specifically,  the 
Commission  believes  that  the  proposal 
is  designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  facilitating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

The  Index  is  an  equal  dollar-weighted 
index  comprised  of  stocks  and 
American  Depositary  Receipts  ("ADRs") 
representing  ten  Mexican  companies. 
The  Index  satisfies  the  generic  criteria, 
set  forth  in  CBOE  Rule  24.2,  for  listing 
options  on  narrow-based  indexes.^  The 
CBOE  will  not  replace  any  component 
security  with  the  Mexico  Fund  unless 
after  such  substitution  the  Index 
continues  to  satisfy  the  initial  listing 
and  maintenance  criteria  specified  in 
CBOE  Rule  24.2.  * 

Although  the  Mexico  Fund  is  not 
currently  eligible  to  have  standardized 
options  bsted  on  it,^  the  Mexico  Fund 
exceeds  all  numerical  criteria  that 
component  securities  of  the  Index  are 
required  to  satisfy.'  As  of  August  1, 
1994,  the  Mexico  Fund  had  a  market 
capitalization  of  $1,187,567,000.8  Also, 
the  Mexico  Fimd  had  average  monthly 
trading  volume  of  5.4  million  shares  for 
the  six-month  period  through  July 
1994.9  The  monthly  trading  volume  did 


MSU.S.C.  78f(b)(5)(1988). 
••  See  supra  note  3. 


'  15  U.S.C.  78s(b)(2)  (1988). 
•  17  CFR  2O0.30-3(a)(12)  (1993). 
'  15  U.S.C.  78s(b)(l)  (1968). 
M7  CFR  240.19b-4  (1993). 


IMI 


'  See  Securities  Exchange  Act  Release  No.  34688 
(September  20, 1994),  59  FR  49092  (September  26. 
1994). 

*  15  U.S.C.  78f(b)(5)  (1988). 

'See  Securities  Exchange  Act  Release  No.  34157 
(June  3.  1994),  59  FR  30062  (June  10.  1994) 
("Exchange  Act  Release  No.  34157"). 

•See  Securities  Exchange  Act  Release  No.  33068 
(October  19.  1993).  58  FR  55093  (October  25,  1993) 
("ExchangB  Act  Release  No.  33068'). 

'  See  CBOE  Rules  5.4  and  24.2. 

"The  initial  listing  and  maintenance  criteria  for 
the  Index  require  that  Index  components  have  a 
minimum  market  capitalization  of  S75  million. 
provided,  however,  that  components  accounting  for 
no  more  than  10%  of  the  Index,  by  weight,  may 
have  a  minimum  market  capitalization  of  S50 
million. 

•The  initial  listing  (maintenance)  criteria  for  the 
Index  requite  that  Index  components  have  a 
minimum  tU-month  average  monthly  trading 
volume  of  one  million  (500,000)  shares,  provided, 
however,  that  components  accounting  for  no  more 
than  10%  of  the  Index,  by  weight,  may  have  a    ' 
minimum  six-month  average  trading  volume  of 
500,000  (400,000)  shares. 


not  drop  below  2.8  million  shares 
during  that  period. 

The  substitution  of  the  Mexico  Fund 
for  a  component  security  in  the  Index 
would  also  be  consistent  with  the  listing 
criteria  that  no  component  security  of 
the  Index  account  for  greater  than  25% 
of  the  index,  by  weight.  Even  though  the 
Mexico  Fund  currently  holds  common 
stocks  and  ADRs  that  are  also 
components  of  the  Index, 'o  because  the 
Index  is  equal  dollar- weigh  ted,  the 
Mexico  Fimd  will  account  for  10%  of 
the  weight  of  the  Index  immediately 
following  each  quarterly  rebalancing  of 
the  Index.  As  a  result,  even  if  it  were 
possible  for  the  holdings  of  the  Mexico 
Fund  to  consist  entirely  of  one  Index 
component,  that  security  would  then 
constitute  20%  of  the  weight  of  the 
Index  immediately  following  each 
quarterly  rebalancing  of  the  Index, 
which  is  below  the  25%  specified  in  the 
initial  listing  and  maintenance  criteria 
for  the  Index. 

Moreover,  the  Exchange  will  not 
substitute  the  Mexico  Fund  for  a 
component  security  of  the  Index  unless 
at  that  time,  securities  representing  at 
least  90%  of  the  Index,  by  weight,  are 
eligible  for  the  trading  of  standardized 
equity  options  under  CBOE  Rule  5.3,  as 
required  by  the  initial  listing  and 
maintenance  criteria  for  the  Index. 
Finally,  the  inclusion  of  the  Mexico 
Fund  as  a  component  security  of  the 
Index  will  not  exceed  the  allowable 
number  of  components  of  the  Index  that 
are  not  subject  to  comprehensive 
surveillance  sharing  agreements." 


•"For  example,  as  of  January  1, 1994.  Telefonos 
de  Mexico  ("Telemex")  was  the  Index  component 
most  highly  represented  in  the  Mexico  Fund.  As  of 
that  date,  shares  of  the  series  of  Telmex  stock  that 
underlie  the  ADRs  traded  in  the  U.S.  accounted  for 
4.29%  of  the  net  assets  of  the  Mexico  Fund.  See 
Letter  from  Eileen  Smith.  Director.  Product 
Development,  Research  Department,  CBOE,  to  Brad 
Ritter.  Senior  Counsel.  Office  of  Market 
Supervision.  Division  of  Market  Regulation. 
Commission,  dated  September  19.  1994.  As  a  result, 
Telmex  accounted  for  approximately  10.43%  of  the 
weight  of  the  Index  on  that  date. 

"The  criteria  pursuant  to  which  the  CBOE  lists 
options  on  the  Mexico  Index  require  that  no  more 
than  20%  of  the  weight  of  the  index  be  comprised 
of  components  that  are  not  subject  to  a 
comprehensive  surveillar>ce  sharing  agreement 
between  the  CBOE  and  the  primary  market  of  the 
particular  security.  See  Exchange  Act  Release  No. 
34157,  supra  note  5.  In  this  case,  however,  because 
the  Index  is  equal  dollar-weighted  and  there  is  the 
additional  requirement  that  at  least  90%  of  the 
Index  components,  by  weight,  must  be  options 
eligible,  no  more  than  10%  of  the  number  of  Index 
components  [i.e..  one  component)  can  consist  of 
such  securities  at  each  quarterly  rebalancing  of  the 
Index.  Because  the  Mexico  Fund  is  not  eligible  for 
standardized  options  trading  pursuant  to  the 
Conunission's  order  allowing  options  on  country 
funds,  the  Mexico  Fund  must  be  counted  against 
this  foreign  component  limit  even  though  the  New 
York  Stock  Exchange  is  the  primary  market  for  the 
shares  issued  by  the  fund.  See  Exchange  Act 
Release  No.  33068,  supra  note  6. 


Based  on  the  foregoing,  the  Commission 
concludes  that  approval  of  the  proposed 
rule  change  is  consistent  with  the  Act.'^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-31)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-29360  Filed  11-28-94;  8:45  am] 
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94-40] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  Examination  Specifications  and 
Study  Outline  for  the  Investment 
CompanyA^ariable  Contracts  Products 
Limited  Representative  (Series  6) 
Examination 

Noveinber  22,  1994. 

On  July  26, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change '  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 


"The  Commission  notes  that  this  conclusion  is 
based  in  large  part  on  the  fact  that  the  Index  is  equal 
dollar-weighted.  As  noted  above,  equal  dollar- 
weighting  in  this  case  ensures  that  at  each  quarterly 
rebalancing  of  the  Index,  each  component  accounts 
for  10%  of  the  weight  of  the  Iridex.  Therefore,  even 
if  the  Mexico  Fund  were  to  hold  a  position  in  only 
one  security,  that  security  could  not  account  for 
more  than  20%  of  the  total  weight  of  the  Index  at 
each  rebalancing.  As  a  result,  the  Commission's 
findings  set  forth  herein  are  specific  to  the  Mexico 
Index.  If  this  proposal  was  put  forth  for  m  index 
that  used  a  different  weighting  method  lo  calculate 
the  value  of  the  index,  the  Commission  would  have 
concerns  with  how  the  exchange  submitting  the 
proposal  would  monitor  the  index  to  ensure  that 
the  weightings  of  individual  component  securities, 
including  the  weightings  attributable  to  the 
holdings  of  the  particular  country  fund(s)  being 
substituted,  remain  within  the  maintenance  criteria 
for  that  index. 

"  15  U.S.C.  78s(b)(2)  (1982). 

'■'  17  CFR  200.30-3(a)(12)  (1993). 

'  The  NASD  subsequently  filed  four  amendments 
to  its  original  filing.  In  the  first  amendment,  filed 
on  August  1, 1994.  the  NASD  filed  amended 
examination  specifications  for  this  registration 
category.  On  August  31, 1994,  the  NASD  provided 
the  examination  question  bank  for  the  Series  11 
examination.  These  two  filings  were  made  pursuant 
to  a  NASD  request  for  non-public  treatment.  On 
November  14  and  17, 1994.  the  NASD  filed  revised 
Series  6  study  outlines.  Copies  of  the  study  outlines 
were  made  available  for  public  inspection  and 
copying  in  the  Commission's  Public  Reference 
Room. 

M5  U.S.C.  78s(b)(l). 
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29b-4  thereunder.*  The  rule  change 
amends  the  exajnination  specification 
and  study  outhne  for  the  Investment 
CompanyA/ariable  Contracts  Products 
Limited  Representative  (Series  6) 
Examination.  Specifically,  the  filing 
revises  materials  pertaining  to  new 
products,  and  includes  new  material 
pertaining  to  recently  effective 
regulations  affecting  mutual  funds  and 
variable  contracts  products.  The 
examination  question  bank,  number  of 
questions  per  examination  and  the 
examination  time  are  unaffected  by  the 
amendments. 

The  Commission  published  notice  of 
the  proposed  rule  change  in  the  Federal 
Register  on  August  23.  1994.*  No 
comments  were  received  in  response  to 
the  Notice.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  nile  change. 

The  NASD  periodically  reviews  the 
content  of  its  qualification  examinations 
to  determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 
changes  pertaining  to  the  subject  matter 
covered  by  the  examinations.  The 
amendments  to  the  Series  6  examination 
are  designed  to  reflect  changes  in  the 
rules  and  regulations  affecting  mutual 
funds  and  variable  contracts  products. 
The  proposed  rule  change  will  be 
effective  60  days  from  the  date  of  this 
order. 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
provisions  of  Section  15A(g)(3)  of  the 
Act*  Section  15A(g){3)  provides,  among 
other  things,  that  a  registered  securities 
association  may  require  that  its 
members  and  their  associated  persons 
meet  certain  training,  experience  and 
competence  standards.  The  Commission 
finds  that  the  proposed  changes  to  the 
examination  specification  and  study 
outline  will  help  ensure  that  persons 
seeking  registration  in  the  securities 
industry  have  attained  the  requisite 
levels  of  knowledge  and  competence. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  SR-NASD-94-40 
be.  and  hereby  is,  approved,  effective  on 
January  20, 1995, 

For  the  Commission,  by  Ihe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-." 

Jonathao  G.  Kat2, 

Secretary. 

(FR  Doc.  94-29358  Filed  U-28-94;  8:45  ami 
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[Release  No.  34-34998;  FHe  No.  SR-NASD- 
94-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers.  Inc.  Relating  to  Procedures 
for  Large  and  Complex  Arbitration 
Cases 

November  22. 1994. 

Pursuant  to  sectionl9(b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  November  18, 
1994,  the  National  Association  of 
Securities  E)ealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
Code  of  Arbitration  Procedure 
("Code")  2  by  amending  Part  m, 
Sections  43  '  and  44  *  and  adding 
Section  46  to  provide  procedures  for 
large  and  complex  arbitration  cases. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 

Code  of  Arbitration  Procedure 


Schedule  of  Fees  for  Customer  Disputes 

Sec.  43. 

*        •        *        •        • 

(h)  If  an  eligibh  matter  is  submitted 
for  arbitration  as  a  large  and  complex 
case  under  the  procedures  set  forth  in 


M7C.F.R.24ai9b-*. 

'■  Securities  Exchange  Ad  Release  No.  34534 
(.\ugus»  16, 1994),  59  FR  43367. 
M  5  U.S.C.  78o-3(g)(3). 
'•17CFR200.3&-3(a)(12). 


■  The  NASD  initially  submitted  the  proposed  rule 
change  on  February  15, 1994.  Amendment  No.  1. 
submitted  on  Octotmr  12. 1994.  clarified  various 
aspects  of  the  proposed  rule  change,  altered  the 
manner  in  which  arbitrators  are  selected  to  a  panel 
and  altered  the  disclosures  required  with  respect  to 
unsuct»ssful  settlement  discussions.  Amendment 
No.  2  amended  proposed  Subsection  (g)  to  clarify 
that  arbitrators  may.  at  their  own  initiative,  issue  an 
award  accompanied  by  a  statement  of  reasons  or 
basis  of  award  and  that  parties  may  speciflcally 
agree  to  require  arbitrators  issue  a  statement  of 
reasons  when  they  issue  an  award.  See  Letter  from 
Suzanne  E.  Rothwell,  Associate  General  Counsel. 
NASD,  to  Mark  Barracca.  Branch  Chief.  Over-the- 
Counter  Regulation.  SEC  (available  in  Commission's 
Public  Reference  Room). 

2  SASD  Manual.  Code  of  Arbitration  Procedure. 
(CCH]  11 3701  ef  se<j. 

3  NASD  Manual.  Code  of  Arbitratix>a  Procedure, 
Pan  UL  Sec.  43  (CCH)  1 3743. 

*  NASD  iVIonua/,  Code  of  Arbitration  Procedure. 
Part  in.  Sec.  44  CCCH)  1 3746. 


JMI 


Section  46  of  the  Code,  or  undo- 
procedures  agreed  upon  by  the  parties, 
following  the  Administrative  Conference 
specified  in  Subsection  46(c)  of  the 
Code,  the  fees  and  deposits  for  such 
matter  shall  be  those  set  forth  in  the 
schedule  of  fees  for  claims  over 
$5,000,000. 


Schedule  of  Fees  for  Industry  and 
Clearing  Controversies 

Sec.  44. 

***** 

(i)  If  an  eligible  matter  is  submitted  for 
arbitration  as  a  large  and  complex  case 
under  the  procedures  set  forth  in 
Section  46  of  the  Code,  or  under 
procedures  agreed  upon  by  the  parties, 
following  the  Administrative  Conference 
specified  in  Subsection  46(c)  of  the 
Code,  the  fees  and  d^osits  for  such 
matter  shall  be  those  set  forth  in  the 
schedule  of  fees  for  claims  over 
$5,000,000. 

Procedures  for  Large  and  Complex 
Cases 

Sec.  46. 

Applicability 

(a)(1)  Any  dispute,  claim  or 
controversy,  othemis%  eligible  for 
disposition  under  the  Code  shall  be 
deemed  a  matter  eligible  for  disposition 
pursuant  to  the  procedures  set  forth  in 
this  Section  where:  (A)  the  claim  or 
counterclaim  of  any  party  is  at  least  $1 
million,  including  punitive  or  exemplary 
damages,  but  exclusive  of  interest,  costs 
and  fees;  or  (B)  all  parties  agree.  Unless 
othervi'ise  agreed  to  by  the  parties,  in  the 
event  of  a  conflict,  the  procedures  set 
forth  in  this  Section  shall  supersede  the 
procedures  set  forth  elsewhere  in  the 
Code. 

(2)  Any  eligible  matter  shall  be 
scheduled  for  an  Administrative 
Conference  pursuant  to  Subsection  (b). 
below.  An  eUgible  matter  shall  not  be 
eligible  for  further  proceedings  under 
this  Section  following  the 
Administrative  Conference  unless  all 
parties  agree. 

(3)  Any  agreement  among  the  parties 
to  an  eligible  proceeding  to  continue 
with  further  proceedings  following  the 
Administrative  Conference,  either 
pursuant  to  the  provisions  of  this 
Section  or  pursuant  to  agreed  upon 
procedures,  may  be  modified  or 
cancelled  upon  the  agreement  of  all 
parties  and,  if  cancelled,  the  parties 
shall  proceed  under  the  procedures  set 
forth  elsewhere  in  the  Code.  Following 
the  appointment  of  the  last  arbitrator 
pursuant  to  a  procedure  agreed  upon  by 
the  parties  or  pursuant  to  the  procedure 


specified  under  subsection  (d)(3)  of  this 
Section,  the  withdrawal  or 
disqualification  of  an  arbitrator  shall 
not  reopen  consideration  of  the  terms  of 
such  agreement  unless  such 
reconsideration  is  ordered  by  the 
remaining  arbitrators. 

(4)  Unless  waived  in  whole  or  in  part 
by  the  Director  of  Arbitration,  the 
parties  to  an  eligible  matter  shall  pay 
the  arbitrator  fees,  hearing  session 
deposits  and  any  other  fees  and 
deposits  required  pursuant  to  the  Code 
prior  to  the  commencement  of  the  first 
or  the  next  hearing  session  before  the 
arbitrators,  as  applicable.  Unless 
apportioned  by  the  arbitrators,  50 
percent  of  all  other  fees  and  charges 
assessed  on  the  parties  following  the 
payment  of  the  hearing  session  deposit 
specified  in  Sections  43  or  44  of  the 
Code  shall  be  paid  by  the  Claimants 
(apportioned  equally  among  all 
Claimants)  and  50  percent  shall  be  paid 
by  the  Respondents  (apportioned 
equally  among  all  Respondents).  The 
arbitrators  shall,  in  their  award, 
determine  the  party  or  parties 
responsible  for  arbitrator  or  forum  fees 
and  may  direct  the  return  of  monies 
previously  deposited  by  a  party.  The 
waiver  of  the  deposit  requirement  shall 
not  preclude  the  assessment  of  forum 
fees  against  a  party  in  the  award.  If  an 
agreement  to  proceed  under  this  Section 
is  cancelled,  or  the  parties  otherwise 
settle  or  abandon  the  proceedingofter 
agreeing  to  arbitrate  under  this  S^tion, 
the  parties  shall  not  be  entitled  to  a 
refund  of  any  fees  or  charges  paid. 

Administrative  Conference 

(b)  The  Director  of  Arbitration  shall 
designate  a  member  of  the  Arbitration 
Department  staff  to  conduct  an 
Administrative  Conference  of  the  parties 
to  an  eligible  matter.  The 
Administrative  Conference  may  be 
conducted  in  person  or  by  telephone 
conference  at  the  discretion  of  the 
Director  of  Arbitration.  The  purposes  of 
the  Administrative  Conference  include, 
but  are  not  limited  to: 

(1)  obtaining  additional  information 
about  the  nature  of  and  amount  in 
dispute; 

(2)  determining  the  anticipated  length 
of  hearing  and  other  scheduling  issues; 

(3)  determining  the  preferences  of  the 
parties  with  respect  to  the  qualifications 
of  arbitrators; 

(4)  considering  whether  mediation  or 
another  non-adjudicative  method  of 
dispute  resolution  would  be  of  interest 
to  the  parties  in  resolving  the  dispute; 

(5)  determining  what  discovery  is 
sought  by  the  parties  and  setting  a 
schedule  to  complete  discovery  and  to 
resolve  other  procedural  dispu  tes; 


(6)  considering  the  schedule, 
arrangements,  form  and  scope  of  any 
depositions  or  interrogatories  sought; 

(7)  determining  a  schedule  for 
settlement  discussions  and  the  method 
for  certifying  to  the  NASD  that 
settlement  discussions  occurred; 

(8)  developing  a  statement  of  (A)  the 
matters  in  dispute,  (B)  the  positions  of 
each  party  on  the  matters  in  dispute, 
and  (C)  the  legal  authorities  related  to 
the  matters  in  dispute  to  be  brought  to 
the  attention  of  the  arbitrators; 

(9)  developing  a  schedulefor:  (i) 
identifying  witnesses,  including  experts 
(and  with  respect  to  experts,  arranging 
for  the  production  of  resumes  and 
summaries  of  anticipated  testimony, 
including  any  testimony  on  calculating 
damages),  and  (ii)  determining  the 
availability  of  such  witnesses  for 
hearings;  and 

(10)  determining  the  form  of  the 
hearing  record,  and,  if  transcribed,  any 
arrangements  for  payment  by  the  parties 
for  transcription  and  transniission  of 
copies  to  the  arbitrators. 

Appointment  of  Arbitrators 

(c)(1)  Eligible  matters  shall  be  heard 
and  determined  by  a  panel  of  three 
arbitrators,  at  least  one  of  which  shall 
be  an  attorney;  provided,  however,  that 
the  parties  may  agree  to  submit  an 
eligible  matter  to  a  single  mutually 
acceptable  arbitrator  selected  pursuant 
to  the  provisions  of  this  subsection  (c). 

(2)  Arbitrators  shall  be  appointed  (A) 
pursuant  to  Section  19  of  the  Code  if  the 
parties  cannot  agree  on  another  method 
of  selection,  (B)  provided  the  parties 
agree,  pursuant  to  the  procedures  set 
forth  in  paragraph  (3),  below,  or  (C) 
pursuant  to  another  procedure  agreed 
upon  by  the  parties. 

(3)(A)  Each  party  will  be  provided 
simultaneously  with  two  lists  of 
arbitrators  chosen  from  the  pool  of 
arbitrators:  (i)  the  first  list  will  be 
securities  industry  arbitrators;  and  (ii) 
the  second  list  will  be  public  arbitrators. 
Each  list  also  will  include  the 
employment  and  background 
information  specified  under  Section  21 
of  the  Code.  Additional  biographical 
infonnation  about  arbitrators  appearing 
on  the  lists  will  be  furnished  to  a  party 
upon  request.  Copies  of  such  additional 
information  will  be  forwarded  to  all 
parties.  As  soon  as  practicable  following 
the  appointment  of  the  last  arbitrator, 
the  arbitrators  shall  comply  with  and 
the  Director  shall  act  in  accordance  with 
the  provisions  of  Section  23  of  the  Code. 

(B)  Not  more  than  20  business  days 
following  transmittal  of  the  lists  of 
arbitrators,  the  parties  shall:  (i) 
challenge,  either  on  a  peremptory  basis 
for  cause,  any  or  all  arbitrators  on  the 


lists;  (ii)  number  any  remaining 
arbitrators  on  the  lists  in  order  of 
preference,  with  one  (1)  being  the  most 
preferred;  and  (Hi)  return  the  lists  with 
challenges  and  preferences  noted  to  the 
Director  of  Arbitration.  In  the  event  a 
party  fails  to  return  the  lists  to  the 
Director  of  Arbitration  Hithin  the  time 
specified,  all  arbitrators  on  the  lists  will 
be  deemed  acceptable  to  that  party. 

(C)  Following  receipt  of  the  lists' from 
the  parties,  the  Director  of  Arbitration 
shall  prepare  consolidated  lists  of 
arbitrators  acceptable  to  both  parties 
ranked  according  to  consolidated 
preference  rankings.  Consolidated 
preference  rankings  shall  be  determined 
by  adding  the  numerical  ranking  of  each 
party  on  each  arbitrator  and  ranking  the 
arbitrators  according  to  sum  of  the 
rankings.  The  Director  of  Arbitration 
shall  then  extend  invitations  to  the 
highest  ranked  attorney  arbitrators  on 
either  list,  and  appoint  an  attorney  from 
attorneys  accepting  the  invitations, 
giving  preference  to  acceptances  in  the 
order  of  the  consolidated  preference 
ranking  of  the  arbitrators.  The  Director 
of  Arbitration  shall  then  extend 
invitations  to  all  of  the  remaining 
ranked  arbitrators,  including  attorney 
arbitrators  who  accepted  but  were  net 
named  to  the  panel  in  the  first  round, 
and  appoint  a  panel  from  arbitrators 
accepting  the  inxntations,  giving 
preference  to  the  acceptances  in  the 
order  of  the  consolidated  preference 
ranking  of  the  arbitrators. 

(D)  If  a  complete  panel  cannot  be 
appointed  from  the  consolidated  lists,  or 
after  invitations  have  been  extended  to 
arbitrators  on  the  consolidated  lists  and 
declined,  the  Director  of  Arbitration  will 
submit  lists  of  proposed  arbitrators  to 
each  party  as  provided  under  Section  19 
of  the  code.  Arbitrators  already  named 
to  the  panel  pursuant  to  Subsection  (c), 
above,  will  remain  on  the  panel.  Parties 
may  exercise  unlimited  challenges  for 
cause  and  one  peremptory  challenge 
with  respect  to  arbitrators  appointed 
pursuant  to  Section  19  of  the  Code. 

(E)  In  the  event  of  a  successful 
challenge  for  cause  following 
appointment  of  the  panel,  the  Director 
of  Arbitration  may  reopen  the  selection 
process  at  the  point  in  the  process 
where  the  last  arbitrator  was  selected 
and  continue  with  the  process  as  though 
the  challenged  arbitrator  had  never  been 
appointed. 

(4)  Upon  the  agreement  of  the  parties, 
or  at  the  discretion  of  the  Director  of 
Arbitration  according  to  the  magnitude 
and  complexity  of  an  eligible  matter, 
compensation  shall  be  paid  to  the 
arbitrators  by  the  parties  in  addition  to 
the  honorarium  specified  by  the  Board 
of  Governors.  The  amount  of  any 
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compensation  to  be  paid  to  the 
arbitrators  by  the  parties  will  be  decided 
before  the  arbitrators  are  selected. 

The  parties  shall  deposit  any 
additional  compensation  agreed  or 
ordered  to  be  paid  with  the  Association 
no  later  than  10  days  prior  to  the  first 
hearing.  Such  additional  compensation 
shall  be  assessed  and  paid  pro  rata  on 
the  basis  of  the  number  of  parties.  The 
arbitrators  may  assess  any  additional, 
compensation  paid  pursuant  to  this 
subsection  against  any  or  all  of  the 
parties  as  part  of  the  final  award. 

Preliminary  Hearing 

Id)  As  promptly  as  practicable  after 
the  selection  of  the  arbitrators,  the 
arbitrators  shall  convene  a  preliminary 
hearing  of  the  parties  or  their 
representatives,  either  in  person  or  by 
telephone  conference.  The  Director  of 
Arbitration  shall  appoint  one  member  of 
the  panel  to  preside  over  the 
preliminary  hearing  and,  with  respect  to 
any  matter  arising  before  or  after  the 
preliminary  hearing,  to  act  on  behalf  of 
the  panel.  Matters  that  may  be 
considered  at  the  preliminary  hearing 
include,  but  are  not  limited  to: 

(1)  stipulations  to  any  uncontested 
facts: 

(2)  exchange  and  pre-marldng  of 
exhibits  or  evidence  that  each  party 
believes  may  be  offered  at  the  hearing: 

(3)  the  schedule,  form,  scope  and  use 
of  any  sworn  statements  and/or 
depositions: 

(4)  whether  mediation  or  another  non- 
adjudicative method  of  dispute 
resolution  would  be  of  interest  to  the 
parties  in  resolving  the  dispute:  and 

(5)  issues  which  are  or  will  be  ripe  for 
prehearing  resolution. 

Nothing  in  this  subsection,  however, 
shall  prevent  the  arbitrator  conducting  a 
preliminary  hearing  from  referring  any 
matter  to  the  full  panel  for 
consideration. 

Settlement  of  Eligible  Matters 

(e)  If  an  eligible  matter  is  not  settled 
prior  to  the  first  hearing  date,  the  parties 
shall  submit  a  joint  statement  or 
individual  statements  to  the  arbitrators 
setting  forth  the  date(s)  and  duration  of 
settlement  discussion,  and  the  fact  that 
such  settlement  discussions  did  not 
result  in  settlement  Such  statements 
shall  not  disclose  the  dollar  value  ofanv 
settlement  offer  or  proposal  discussed 
by  the  parties. 

Management  of  Proceedings 

(f}(l )  Arbitrators  are  authorized  to 
take  such  actions  and  issue  such  rulings 
as  are  necessary  or  desirable  consistent 
with  the  objective  of  a  just,  speedy  and 


cost-effective  resolution  of  an  eligible 
matter. 

(2)  Arbitrators  are  guthorized  to  order, 
at  the  request  of  a  party,  the  deposition 
of.  or  the  propounding  of  interrogatories 
to.  persons  who  may  possess 
information  relevant  to  the  disposition 
of  an  eligible  matter  and  who  may  not 
be  available  to  testify  at  the  hearings. 
Unless  otherwise  agreed  to  by  the 
parties,  depositions  or  interrogatories 
shall  be  limited  to  determining  and 
preserving  testimony  and  facts  relevant 
to  the  determination  of  the  matter,  not 
•for  conducting  discovery.  Unless 
otherH-ise  agreed  to  by  the  pariies, 
interrogatories  shall  be  limited  to  twenty 
(20)  questions,  including  parts  and 
subparts.  Arbitrators  are  authorized  to 
order  audio/video  depositions  or  audio/ 
video  site  review. 

(3)  Arbitrators  are  authorized  to 
conduct  special  proceedings  as 
necessary  (either  through  a  hearing  or 
on  the  written  submissions  of  the 
parties,  at  the  discretion  of  the 
arbitrators)  to  rule  on  dispositive 
motions,  such  as  motions  for  summary 
judgment  as  to  liability  or  damages  or 
the  applicability  of  a  statute  of 
limitations. 

Form  of  Award 

(g)  The  avmrd  of  the  arbitrators  shall 
be  in  the  form  prescribed  in  Section  41 
of  the  Code.  In  addition,  all  parties  may 
specifically  agree  that  the  award  be 
accompanied  by  a  statement  of  reasons 
or  basis  of  the  award. 

Temporary  Effectiveness 

(h)  This  Section  46  shall  remain  in 
effect  for  one  year  from  [the  effective 
date  of  the  proposed  rule  change]  unless 
modified  or  extended  prior  thereto  by 
the  board  of  Governors. 

II.  Self-ReguUtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  qhange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summeuies.  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

As  a  result  of  the  experience  gained 
managing  the  securities  industry's 
largest  arbitration  forum,  the  NASD  has 
become  aware  that  certain  large  and 
complex  cases  may  require  special 
management.  In  response  to  the 
perceived  need,  the  NASD  is  proposing 
to  amend  the  Code  to  add  a  new  section 
46  setting  forth  procedures  for  handling 
and  managing  large  and  complex  cases. 
The  proposed  procedures  are  patterned 
after  rules  recently  adopted  by  the 
American  Arbitration  Association 
("AAA")  for  processing  large  and 
complex  cases.  The  proposed 
procedures  also  add  the  hearing  plan 
features  of  the  arbitration  rules  of  the 
National  Futures  Association.  The 
NASD  is  aware  that  many  of  the 
procedures  provided  in  the  proposed 
rules  are  already  available  in  the  Code; 
however,  placing  them  in  the  proposed 
rules  serves  to  emphasize  the  utility  of 
these  procedures  for  large  and  complex 
cases. 

The  procedures  are  intended  to 
encourage  the  parties  to  come  to  an 
agreement  on  the  rules  that  will  govern 
the  disposition  of  the  matter.  Beyond 
the  mandator)'  administrative 
conference,  any  party  to  an  eligible 
matter  must  agree  to  continue  with  a 
proceeding  under  the  rules.  The 
emphasis  in  the  rules  is  on  flexibility: 
most  of  the  provisions  of  the  proposed 
rules  allow  the  parties  to  adopt  an 
alternative  procedure  of  their  own 
creation  if  they  can  come  to  an 
agreement  on  such  procedures. 

The  proposed  rules  include 
procedures  for  an  administrative 
conference,  the  appointment  of 
arbitrators,  and  a  preliminary  hearing. 
The  provisions  of  the  proposed  rule 
change  are  described  in  more  detail 
below. 

Finally,  the  NASD  is  proposing  to 
adopt  the  proposed  rules  as  a  one  year 
pilot  program.  They  will  remain  in 
effect  for  cases  filed  within  one  year 
from.the  date  of  effectiveness  unless 
modified  or  extended  by  the  Board  of 
Governors.  During  the  pilot  program  the 
NASD  will  monitor  the  implementation 
and  usefulness  of  the  proposed  rules  in 
order  to  determine  whether  to  make 
them  a  permanent  addition  to  the  Code. 

Fees 

The  NASD  is  proposing  to  amend 
Sections  43  and  44  of  the  Code,  which 
specify  the  schedule  of  fees  for  customer 
disputes  and  industry  disputes, 
respectively,  to  add  subsections 


spedfyiiig  that  the  fees  and  deposits  for 
matters  submitted  for  arbitration  under 
the  large  and  complex  case  rules  shall 
be  the  fees  and  deposits  otherwise 
specified  for  claims  over  $5,000,000. 
The  increased  complexity  of  managing 
large  and  complex  cases  necessitates 
higher  fees  and  deposits  to  defray  the 
costs  to  the  NASD  associated  with 
providing  a  forum  for  such  matters. 

Applicability 

Subsection  (a)  of  the  proposed  rule 
change  specifies  that  the  procedures  for 
large  and  complex  cases  will  be 
applicable  to  disputes,  claims  or 
controversies  (referred  to  in  the 
proposed  rules  as  an  "eligible  matter") 
where  the  claim  or  counterclaim  is  at 
least  $1  million,  including  punitive  or 
exemplary  damages,  but  exclusive  of 
interest  costs  or  fees,  or  where  the 
parties  agree  that  the  matter  should  be 
subject  to  the  procedures.  This 

[)rovision  permits  parties  with  claims  of 
ess  than  $1  million  to  have  their  matter 
heard  pursuant  to  these  procedures  if,  in 
their  judgment,  it  would  be 
advantageous  to  do  so. 

An  eligible  matter  is  required  to  be  set 
over  for  an  Administrative  Conference 
and,  unless  the  parties  agree,  the  matter 
may  not  continue  under  the  large  and 
complex  case  procedures  following  the 
Administrative  Conference.  The 
procedures  for  an  Administrative 
Conference,  discussed  in  detail  below, 
bring  the  parties  to  an  eligible  matter 
together  to  consider  the  various  issues 
involved  in  managing  the  matter  and  to 
determine  if  any  agreement  can  be 
reached  on  such  issues.  If  the  parties  fail 
to  agree  on  procedures,  they  are  not 
forced  to  continue  under  the  large  and 
complex  case  rules;  this  reflects  the 
intent  of  the  NASD  not  to  force  the 
structure)  of  the  large  and  complex  case 
rules  on  an  unwilling  party. 

Where,  however,  the  parties  have 
agreed  to  continue  the  proceedings 
under  the  large  and  complex  case  rules. 
Subsection  (a)  provides  Uiat  the 
agreement  becomes  binding  on  the 
parties  once  the  last  arbitrator  is  named. 
The  NASD  believes  that  once  the  parties 
have  come  to  an  agreement  on  the 
procedures  to  be  employed  on  an 
eligible  matter,  and  the  effort  and 
commitment  necessary  to  the  naming  of 
the  arbitrators  has  been  expended,  the 
parties  should  be  compelled  to  follow 
through  on  the  arbitration  of  the  matter 
under  the  large  and  complex  case  rules. 
In  this  regard,  if,  at  any  point  after  such 
an  agreement  becomes  binding,  a 
member  of  the  NASD  or  an  associated 
person  refuses  to  go  forward  with  the 
artritration  of  the  matter  and,  instead 
seeks  to  dismiss  the  action  and  refile  it 


in  court,  another  arbitration  forum,  or 
with  the  NASD  as  an  ordinary 
arbitration  action,  the  NASD  would 
regard  such  a  failure  to  go  forward  as  a 
violation  of  the  member's  obligation  to 
arbitrate  such  matters  under  the  Code 
subjecting  the  member  or  associated 
person  to  potential  disdpUnary  action. 
Further,  any  failure  by  any  party  to  go 
forward  after  the  agreement  becomes 
binding  may  be  addressed  under  various 
provisions  of  the  Code  which  permit  the 
arbitrators  to  issue  orders,  penalize 
parties  and  make  awards  without  the 
attendance  or  participation  of  a  party.' 

Administrative  Conference 

Subsection  (b)  of  the  proposed  rule 
change  provides  for  the  convening  of  an 
Administrative  Conference  of  the  parties 
to  an  eligible  matter  to  discuss,  among 
other  things,  the  claim  and  amount  in 
dispute,  arbitrator  preferences, 
procedures,  discovery,  scheduling  and 
settlement.  The  intent  of  this  provision 
is  to  bring  the  parties  together  to  air  and 
discuss  all  issues  related  to  the 
arbitration,  to  exchange  information  on 
procedural  and  scheduling  matters,  and 
to  agree  on  as  many  such  procedural 
and  scheduling  issues  as  possible  in 
order  to  facilitate  the  orderly  and 
expeditious  resolution  of  the  matter.  If 
it  becomes  apparent  that  one  or  more 
parties  are  not  amenable  to  proceeding 
under  the  large  and  complex  case  rules, 
the  Administrative  Conference  will  have 
served  its  purpose  and  the  matter  may 
proceed  under  ibe  other  provisions  of 
the  Code. 

Appointment  of  Arbitrators 

Subsection  (c)  of  the  proposed  rules 
provides  for  the  appointment  of  a  panel 
of  three  arbitrators  to  hear  eligible 
matters.  At  least  one  of  the  arbitrators 
must  be  an  attorney. 

The  NASD  will  establish  and 
maintain  a  pool  of  arbitrators  to  preside 
over  large  and  complex  cases.  The 
NASD  intends  to  identify  arbitrators 
qualified  to  preside  over  such  cases  on 
the  basis  of  training,  varied  knowledge 
and  expertise.  The  qualifications  of  an 
arbitrator  for  inclusion  in  the  pool  will 
be  based  on,  among  others,  the 
following  factors:  (1)  attendance  and 
successful  completion  of  course(s) 
relating  to  large  and  complex  cases;  (2) 
experience  and  regular  service  as  an 
arbitrator;  (3)  knowledge  or  expertise  in 
the  subject  matter  or  technical  aspects  of 
the  dispute;  (4)  length  of  service  as  an 
Association  arbitrator;  and  (5) 
professional  and  business  expertise. 


'  See  Sections  29.  32,  33,  And  35  of  the  Cod«  of 
Arbitntioa  Procedura. 


While  the  NASD  intends  to  establish 
pools  of  specially  quahfied  arbitrators, 
the  NASD  will  also  draw  from  its 
regular  pool  of  arbitrators  as  necessary 
to  fill  panels  for  ehgible  matters. 
Moreover,  in  order  to  attract  arbitrators 
to  serve  on  panels  hearing  eUgible 
matters,  the  NASD  is  proposing  to 
provide  a  mechanism  to  provide 
additional  compensation  for  such 
arbitrators.  Paragraph  (c)(4)  of  the 
proposed  rule  change  provides  that  the 
parties  may  agree  to  pay,  or  the  Director 
of  Arbitration  has  discretion  to  assess, 
additional  compensation  to  be  paid  to 
the  arbitrators  by  the  parties  in  addition 
to  the  honorarium  specified  by  the 
Board  of  Governors  in  the  consideration 
of  the  magnitude  and  complexity  of  an 
eligible  matter.  The  amount  of  any  such 
additional  compensation  must  be 
decided  by  the  Director  of  Arbitration 
and  agreed  to  by  the  parties  prior  to  the 
selection  of  the  arbitrators  and,  pursuant 
to  Subsection  (a)(4).  must  be  paid  prior 
to  the  first  hearing  or  the  next  scheduled 
hearing,  as  applicable. 

The  NASD  intends  that  the  staff 
member  assigned  to  conduct  the 
Administrative  Conference  will  discuss 
the  availability  of  arbitrators  with  the 
parties  at  the  Administrative  Conference 
and  obtain  the  agreement  of  the  parties 
on  how  to  proceed  if  availability  is  a 
problem.  The  parties  may,  for  instance, 
make  further  proceedings  under  the 
large  and  complex  case  rule  contingent 
upon  the  availability  of  specially 
qualified  arbitrators. 

Finally,  while  the  rules  contemplate 
that  eligible  matters  will  be  heard  by 
panels  of  three  arbitrators,  at  least  one 
or  whom  is  an  attorney,  paragraph  (c)(1) 
of  the  proposed  rule  change  permits  the 
parties  to  agree  to  submit  an  eligible 
matter  to  a  single  mutually  acceptable 
arbitrator. 

The  appointment  of  a  panel  may  be 
accomplished  in  one  of  three  ways:  (1) 
pursuant  to  tlie  usual  procedures  in 
Section  19  of  the  Code,  if  the  parties 
cannot  agree  on  another  method:  (2) 
pursuant  to  a  procedure  set  forth  in 
paragraph  (c)(3)  of  the  proposed  rules; 
or  (3)  pursuant  to  a  prcicedure  agreed  to 
by  the  parties. 

The  procedure  set  forth  in  paragraph 
(c)(3)  of  the  proposed  rules  provides 
that  each  party  will  be  simultaneously 
provided  with  two  lists  of  arbitrators: 
the  first  list  will  be  securities  industry 
arbitrators  and  the  second  list  will  be 
public  arbitrators.  The  lists  will  include 
certain  biographical  information,  with 
other  information  available  on  request. 
Following  receipt  of  the  list  each  party 
must  challenge  peremptorily  or  for 
cause  any  or  all  arbitrators  on  the  lists. 
Then  each  party  must  rank  the 
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remaining  arbitrators  on  their  lists  in 
order  of  preference  with  one  (1)  being 
most  preferred.  Any  party  failing  to 
challenge,  rank  and  return  the  lists  will 
be  deemed  to  have  accepted  all  listed 
arbitrators. 

After  receiving  the  lists  from  the 
parties  the  Director  of  Arbitration  will 
prepare  two  consolidated  lists  (one  of 
public  arbitrators  and  one  of  industry 
arbitrators)  of  the  arbitrators  by  combing 
the  lists  of  acceptable  arbitrators  and 
consolidating  the  rankings.  This  is 
accomplished  by  preparing  a  combined 
list  of  only  those  arbitrators  acceptable 
to  all  parties  and  then  adding  the 
number  rankings  assigned  by  each  party 
together  to  achieve  a  consolidated  rank. 


Corv 

Party  A 

Party  B 

solidat- 

ed 

rank 

Artxtratof  #1   

1 

3 

4 

ArtHtratof  #2  

3 

2 

5 

Artjrtratof  #3  

4 

1 

5 

Art)rtrator#4  

2 

5 

7 

Arbitrator  #5  

5 

4 

9 

In  order  to  ensure  that  the  panel  has 
at  least  one  attorney,  the  Director  will 
extend  the  first  invitations  to  the  highest 
ranking  attorneys  on  either  list,  giving 
preference  to  acceptances  in  the  order  of 
the  ranking.  Once  an  attorney  has  been 
named  to  the  panel,  the  Director  will 
continue  to  extend  invitations  to 
arbitrators  in  the  order  of  their 
consolidated  rank  until  the  panel  has 
been  filled  by  the  required  number  of 
public  and  industry  arbitrators. 
Paragraph  {c)(3)  also  provides  for 
repeating  and  finalizing  the  process  in 
an  abbreviated  manner  if  the  first 
attempt  at  appointing  a  panel  from  the 
lists  does  not  succeed  in  completing  a 
panel. 

Finally,  pursuant  to  proposed 
subparagraph  (c)(3){E),  if  a  challenge  for 
cause  is  successful  after  the 
appointment  of  the  panel  is  complete, 
subparagraph  (c)(3)(E)  permits  the 
Director  of  Arbitration  to  reopen  the 
selection  process  at  the  point  where  the 
last  arbitrator  was  appointed  and 
continue  the  process  as  though  the 
challenged  arbitrator  had  never  been       * 
appointed. 

Preliminary  Hearing 

Subsection  (d)  of  the  proposed  rule 
change  provides  that  promptly 
following  the  appointment  of  the  panel 
the  arbitrators  will  convene  a 
preliminary  hearing.  The  preliminary 
hearing  will  be  held  by  one  of  the 
arbitrators,  appointed  by  the  panel,  and 
the  presiding  arbitrator  will  have  the 
power  to  act  on  behalf  of  the  panel  on 


any  matter  arising  before  the  hearing. 
The  presiding  arbitrator  will  also  have 
unlimited  discretion  to  refer  any  such 
matter  to  the  full  panel  for 
consideration.  The  matters  which  may 
be  brought  to  the  presiding  arbitrator  for 
resolution  include:  stipulations  as  to 
imcontested  facts,  exchanging  and 
premarking  exhibits  to  be  offered  at  the 
hearing,  and  the  schedule,  form,  scope 
and  use  of  sworn  statements  and 
depositions.  In  addition,  the  presiding 
arbitrator  may  consider  any  other  matter 
ripe  for  resolution  at  the  prehearing 
stage,  including  encouraging  mediation 
or  other  non-adjudicative  resolution  of 
the  matter. 

Settlement  of  Eligible  Matters 

Subsection  (e)  of  the  proposed  rule 
change  provides  that  if  an  eligible 
matter  is  not  settled  prior  to  tiie  first 
hearing  date,  the  parties  must  submit 
either  a  joint  statement  or  individual 
statements  to  the  arbitrators 
summarizing  any  settlement  discussions 
that  occurred.  The  statement  must 
include  a  record  of  the  dates  of  any 
discussions  and  the  issues  discussed  by 
the  parties,  but  must  not  include  any 
statement  disclosing  the  dollar  value  of 
any  settlement  offer  or  proposal 
discussed  by  the  parties.  The  intent  of 
this  proposed  subsection  is  to  provide 
the  arbitrators  with  additional 
information  concerning  the  issues  in 
dispute.  The  prohibition  against 
disclosing  dollar  amounts  discussed  is 
intended  to  avoid  suggesting  dollar 
values  for  any  award  ultimately  made 
by  the  arbitrators. 

Management  of  Proceedings 

Subsection  (f)  of  the  proposed  rule 
change  sets  forth  the  general  and 
specific  powers  granted  to  the 
arbitrators  to  permit  them  to  manage  the 
proceedings.  The  goal  of  the  arbitrators 
under  the  general  powers  granted  in 
paragraph  (f)(1)  is  to  act  and  rule  on 
matters  before  them  in  a  manner 
consistent  with  the  just,  speedy  and 
cost-effective  resolution  of  the  matter. 
Further,  the  arbitrators  may,  without 
limitation,  delegate  their  powers  under 
subsection  (f)  to  a  single  arbitrator  to  be 
exercised  either  in  the  preliminary 
hearing  or  at  any  other  time  prior  to  the 
hearing.  Among  the  specific  issues  on 
which  the  arbitrators  may  act  or  rule  are 
dispositive  motions,  including  motions 
to  dismiss  on  any  grounds,  including 
the  applicability  of  a  statute  of 
limitations,  or  motions  for  summary 
judgment  on  specific  issues  such  as 
Uability  or  damages,  or  on  the  whole 
matter. 

Depositions  and  interrogatories  are 
intended  to  be  limited  to  determining 


and  preserving  testimony  and  facts 
relevant  to  the  determination  of  the 
matter,  not  for  conducting  unlimited 
discovery.  Further,  interrogatories  are 
limited  to  twenty  questions,  including 
parts  and  subparts.  These  limitations 
may  be  modified  upon  the  agreement  of 
the  parties. 

Finally,  the  arbitrators  are  authorized 
to  conduct  special  proceedings  as 
necessary  to  resolve  any  such  matters 
before  them.  Such  special  proceedings 
may  take  any  form  specified  by  the 
arbitrators,  and  may  be  conducted  in 
person,  via  teleconference  or  on  written 
submissions  alone,  or  by  any  other 
method. 

Form  of  Award 

Subsection  (g)  of  the  proposed  rule 
change  specifies  that  the  award  in  an 
eligible  proceeding  shall  be  in  the  form 
prescribed  in  Section  41  of  the  Code. 
Arbitrators  may,  at  their  own  initiative, 
issue  an  award  that  is  accompanied  by 
a  statement  of  reasons  or  basis  of  the 
award.  Although  not  specifically 
addressed  by  Section  41,  it  has  been  the 
position  of  the  NASD  that  arbitrators  are 
permitted  under  that  Section  to  issue  a 
statement  of  reasons  or  basis  for  the 
award  and  arbitrators  have  issued  such 
statements  in  many  cases. 

In  addition,  arbitrators  must  issue 
such  a  statement  if  the  parties 
specifically  so  require.  Thus,  in 
situations  where  the  arbitrators  would 
not  otherwise  issue  a  statement 
accompanying  the  award,  the  arbitrators 
would  nonetheless  do  so  where  all  of 
the  parties  have  specifically  agreed  that 
a  statement  of  the  reasons  or  basis  of  the 
award  accompanying  the  award  itself. 

Sunset  Provision 

Subsection  (b)  of  the  proposed  rule 
change  specifies  that  the  large  and 
complex  case  rules  will  remain  in  effect 
for  one  year  following  the  effective  date, 
unless  modified  or  extended  by  the 
Board  of  Governors. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  8  in  that  specifying  procedures  in 
the  Code  for  large  and  complex  cases 
will  serve  the  public  interest  by 
enhancing  the  satisfaction  and 
perceived  ffiirness  of  such  proceedings 
by  the  parties  to  such  proceedings.  To 
the  extent  the  parties  to  such 
proceedings  express  increased 
satisfaction  with  the  resolution  of 
eligible  matters,  the  goal  of  providing 
the  investing  public  with  a  fair,  efficient 
and  cost-effective  forum  for  the 


resolution  of  disputes  will  have  been 
advanced. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Imposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  oFEfifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
The  Commission  requests  that,  in 
addition  to  any  general  comments 
concerning  whether  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,  commentators 
address  the  following: 

Commenters  are  requested  to  focus 
attention  on  the  fact  that  the  proposed 
rule  change  would  alter  basic 
responsibilities  of  the  parties  in 
arbitrations  administered  under  the 
proposed  rule  for  large  and  complex 
cases.  Commenters  are  requested  to 
consider  whether  the  proposed  rule 
change  is  clear  and  whether  it  strikes  an 
appropriate  balance  in  responsibihties 
for  claimants  and  respondents. 
Qunmenters  should  also  consider  that 
the  NASD  has  determined  to  produce 
prior  to  the  effective  date  of  the  rules  an 
educational  pamphlet  that  would  be 
provided  to  all  parties  considering  the 
use  of  these  alternative  rules.^  The 
prop>osed  pamphlet  would  address  the 


'>15U.S.C.§78o-3. 


'  See  letter  dated  October  12,  1994  to  Mark 
Barracca,  Eh).,  Branch  Ch>«{.  SEC,  from  Suzanne  E 
Rothwell.  Aaaociata  General  Coumet.  NASD 
( "NASD  Letter"). 
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issues  that  parties  should  address  in  a 
written  document  prior  to  submitting  a 
matter  for  resolution  under  the 
alternative  rules,  including:  (1) 
arbitrator  selection;  (2)  additional  fees 
for  arbitrator  compensation;  (3)  whether 
the  parties  will  use  the  prehearing 
discovery  rules  included  in  these 
alternative  rules,  whether  they  wnll  use 
the  prehearing  discovery  rules  in  the 
regular  rules,  or  some  other  prehearing 
procedures;  and  (4)  whether  the  parties 
are  contracting  for  the  arbitrators  to 
provide  a  written  statement  of  reasons. 
The  pamphlet  also  will  disclose  that  if 
the  parties  fail  to  address  any  of  these 
issues,  the  issues  may  need  to  be 
resolved  by  the  arbitration  department 
or  the  arbitrators,  as  appropriate  under 
the  assignment  of  responsibilities  under 
the  large  and  complex  case  rules  and 
other  Code  provisions.  The  pamphlet 
will  also  highlight  the  fact  that  under 
the  alternative  rules  arbitrators  may 
dismiss  the  case,  or  any  part  of  it,  on  the 
written  submissions  of  the  parties 
without  any  oral  hearing. 

Comment  is  solicited  on  whether  the 
provisions  for  prehearing  discovery 
contained  in  Subsection  (0(2),  which 
provides  for  discovery  only  upon  the 
agreement  of  the  parties  would  be  likely 
to  have  a  balanced  effect  on  claimants 
and  respondents.  Do  the  rules  clearly 
advise  the  jxarties  that  unless  they  reach 
agreement  on  the  scope  of  desired 
discovery  before  submitting  to  the  rules 
for  large  and  complex  cases,  they  are 
restricted  to  depositions  and 
interrogatories  taken  for  the 
preservation  of  evidence,  rather  than  to 
the  use  of  such  techniques  for 
conducting  discovery?  Is  the  scope  of 
discovery  proposed  in  the  projxjsed  rule 
change  appropriate  for  the  large  and 
complex  matters  to  which  these 
proposed  rules  apply? 

Commenters  should  note  that  under 
the  proposed  rule  change,  arbitrators  are 
authorized  to  order  depositions  of,  or 
interrogatories  to: 

Persons  who  may  possess  information 
relevant  to  the  disp>osition  of  an  eligible 
matter  and  who  may  not  be  available  to 
testify  at  the  hearings.  Unless  otherwise 
agreed  to  by  the  parties,  depositions  or 
interrogatcHies  shall  be  limited  to 
determining  and  preserving  testimony  and 
fact  relevant  to  the  determination  of  the 
matter,  not  for  conducting  discovery. 

Section  32  of  the  NAa)'s  current 
arbitration  rules  provides  that  an 
arbitrator  may  "issue  subpoenas,  direct 
appearances  of  witness  and  production 
of  documents,  set  deadlines  for 
compliance,  and  issue  any  other  ruling 
which  will  expedite  the  arbitration 
proceedings." 


The  NASD  Letter  stated  that  "Iwlhile 
the  standards  under  Section  32  and 
proposed  Subsection  (0(2)  for  the 
ordering  of  depositions  and 
interrogatories  by  arbitrators  are 
different,  one  is  not  necessarily  more 
restrictive  than  the  other  particularly  in 
view  of  the  fact  that  Subsection  (0(2) 
allows  the  parlies  the  flexibility  to 
decide  the  scope  of  their  own 
discovery."  Comment  is  specifically 
solicited  on  whether  the  parties'  ability 
to  bargain  for  an  agreed  upon  scope  of 
discovery  before  consenting  to  arbitrate 
under  the  large  and  complex  rules 
provides  sufficient  safeguards  to  assure  . 
that  the  proposed  amendment  will 
operate  in  a  balanced  maimer?  Can 
reliance  on  agreement  by  the  parties, 
who  may  have  different  bargaining 
strengths  and  different  needs  for  the 
discovery  of  documents  and  information 
provide  for  a  t)alanced  administration  of 
these  procedures? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  22. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3faKl2). 
Jonathan  G.  Katz, 
Secretory. 

[FR  Doc.  94-29355  Filed  11-28-94;  8:45  am) 
BILUNO  COOC  W10-0V-M 
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[Release  No.  34-34988;  File  No.  SR-PTC- 
94-05] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  on  an  Accelerated  Basis  a 
Proposed  Rule  Change  Establishing 
Early  Principal  and  Interest 
Distribution  on  Government  National 
Mortgage  Association  II  Securities 

November  18, 1994. 

On  October  11, 1994.  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-PTC-94-05)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  The 
proposed  rule  change  establishes  early 
principal  and  interest  ("P&I") 
distribution  on  Government  National 
Mortgage  Association  ("GNMA")  II 
securities.  The  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Federal  Register  on  October  21, 
1994.2  On  November  4, 1994,  PTC  filed 
Amendment  No.  1  to  the  proposed  rule 
change. 3  The  amendment  was  technical 
in  nature  and  did  not  require 
republication  of  notice  of  filing.  No 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Description 

The  proposed  rule  change  extends 
PTC's  program  for  the  early  distribution 
of  P&I  to  GNMA  II  P&I  distributions. 
Under  the  proposal,  PTC  can  distribute 
all  of  the  P&I  on  GNMA  II  securities  to 
its  participants  by  Fedwire  early  in  the 
day  of  distribution  rather  than  by  credits 
to  the  participants'  cash  balances 
payable  at  end  of  day  settlement. 

Before  November  1993,  PTC's  rules 
and  procedures  provided  that  PTC 
disburse  P&I  on  securities  deposited  at 
PTC  by  means  of  credits  to  the 
participants'  appUcable  cash  balances. 
This  resulted  in  the  participants'  receipt 
of  available  funds  in  the  amount  of  the 
P&I  net  of  any  account  debits  and/or 
credits  at  the  end  of  the  day  as  part  of 
the  settlement  process.  In  November 
1993,  PTC's  rules  were  amended  to 
eliminate  the  requirement  that  P&I  be 
disbursed  by  means  of  credits  to 
participants'  cash  balances  and  to 
permit  PTC,  as  it  deemed  advisable  fi-om 
time  to  time,  to  make  payment  of  P&I 


'15U.S.C.78s(b)(l)(1988). 

^Securities  Exchange  Act  Release  No.  34846 
(October  14.  1994).  59  FR  53220. 

^Amendment  No.  1  modined  the  filing  by 
requesting  accelerated  approval  of  the  proposed 
rule  change.  Letter  from  Carol  A.  Jameson.  PTC.  to 
lonathan  C.  Kalz.  Secretary.  Commission 
(November  4.  1994). 


either  by  intraday  Fedwire  transfer  of 
immediately  available  funds  or  by 
means  of  credits  to  the  applicable  cash 
balances.* 

At  that  time,  the  Commission  required 
PTC  to  limit  intraday  disbursement  of 
P&I  to  the  amount  of  collected  and 
available  P&I  payments  without 
recourse  to  funds  available  to  PTC  fi-om 
other  sources.5  At  that  time,  PTC  began 
a  pilot  program  to  distribute  up  to  50% 
of  the  P&I  payable  with  respect  to 
GNMA  I  securities  subject  to  the 
requirement  that  the  intraday 
distribution  be  made  from  collected  and 
available  GNMA  I  P&I  only.  PTC's 
present  program  for  the  early 
distribution  of  GNMA  I  P&I  permits  the 
distribution  of  up  to  50%  of  P&I  payable 
by  intraday  Fedwire  transfer  of  funds  on 
the  distribution  date  with  the  balance 
distributed  by  credits  to  the 
participants'  cash  balances  payable  at 
end  of  day  settlement .« 

Under  the  GNMA  II  P&I  disbursement 
program.  Chemical  Bank  acts  as  central 
paying  and  transfer  agent  for  the  GNMA 
II  program  and  credits  PTC's  accoimt  on 
its  books  in  the  amount  of  the  GNMA  II 
P&I  payment.  PTC  transfers  the  funds 
via  Fedwire  transfer  into  PTC's  account 
at  the  Federal  Reserve  Bank  of  New 
York  on  the  GNMA  II  distribution  date.^ 
Under  current  procedures,  PTC  credits 
the  GNMA  II  P&I  to  its  participants' 
accounts  at  PTC  on  the  day  of  receipt 
and  disburses  payment  in  same-day 
funds  net  of  any  account  debits  and/or 
credits  as  part  of  the  end-of-day 
settlement." 

As  allowed  under  the  new 
procedures,  PTC  anticipates  passing- 
through  to  its  participants  all  GNMA  II 
P&I  upon  its  receipt  fi^om  Chemical 
Bank.  This  will  result  in  the  intraday 
disbursement  of  all  payable  GNMA  II 
P&I  by  Fedwire  transfer  at  or  before 
approximately  12  noon  to  all 


*  Securities  Exchange  Act  Release  Nos.  33132 
(November  9. 1993).  58  FR  59501  and  33586  (April 
12.  1994).  59  FR  59501. 

'  Other  sources  of  funds  available  to  PTC  for  P&I 
disbursement  include  PTC's  own  funds,  the  cash 
portion  of  the  mandatory  deposits  to  the 
participants'  fund,  and  borrowed  funds  secured  by 
the  P&I  receipts. 

*  PTC  intends  to  continue  its  current  program  for 
the  intraday  distribution  of  GNMA  I  P&I  subject  to 
its  discretion  to  suspend  the  program  if  it  is  deemed 
necessary  or  advisable  at  any  time  in  the  future. 

'The  GNMA  D  distribution  date  is  generally  the 
twentieth  day  of  the  month.  If  the  nineteenth  day 
of  the  month  is  not  a  business  day  but  the  twentieth 
day  of  the  month  is  a  business  day.  then  the 
distribution  date  will  be  the  first  business  day  after 
the  twentieth  day  of  the  month.  If  both  the 
nineteenth  and  twentieth  days  of  the  month  are  not 
business  days,  the  first  business  day  thereafter  is 
the  distribution  date. 

•PTC  does  not  use  its  uncommitted  line  of  credit 
to  fund  the  GNMA  n  P&I  disbursement. 


participants  that  elect  to  receive  it 
intraday. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act »  and  in 
particular  with  Sections  17A(b)(3)  (A) 
and  (F)  of  the  Act.'"  Sections  17A(b)(3) 
(A)  and  (F)  require,  among  other  things, 
that  a  clearing  agency  is  organized  and 
its  rules  are  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.  The  Commission  believes 
that  PTC's  proposal  to  establish  early 
P&I  distribution  on  GNMA  II  securities 
is  consistent  with  this  obligation. 

Under  PTC's  rules,  a  participant  may 
avoid  credit  fails  occasioned  by  debits 
that  exceed  its  maximum  allowed  debit 
amount  or  that  cause  the  accoimt  to  fail 
PTC's  collateral  check  by  prefunding  its 
debit  balance  throughout  the  day.  On 
major  settlement  days,  PTC  receives  a 
significant  amount  of  its  settlement 
funds  in  the  form  of  intraday  prefunding 
payments  fi-om  participants.  These 
prefunding  payments  are  most  typically 
required  and  paid  in  the  morning  of  the 
processing  day.  The  intraday 
distribution  of  GNMA  I  P&I  and  the 
corresponding  reduction  in  the  amount 
that  is  credited  to  participants'  account 
balances  at  the  end  of  the  day  has  not 
caused  any  adverse  effect  on  PTC's 
settlement  cycle  even  in  the  months  in 
which  the  GNMA  I  distribution  date  has 
coincided  with  a  major  settlement  date. 

In  contrast  to  the  GNMA  I 
disbursement  program,  there  is  a  central 
paying  and  transfer  agent  for  GNMA  II 
securities  [i.e.,  Chemical  Bank).  The 
majority  of  GNMA  I  issuers  currently 
make  payment  to  PTC  directly  by  means 
of  check  or  ACH  transfer  of  funds.  Such 
payment  system  occasionally  results  in 
late  or  misdirected  payments.  Having  a 
central  paying  and  transfer  agent  should 
prevent  these  occasional  late  or 
misdirected  payments.  Furthermore, 
GNMA  II  P&I  disbursements  are 
consistently  much  smaller  than  the 
GNMA  I  disbursements." 

The  Commission  therefore  believes 
that  PTC  is  implementing  its  program 
for  the  early  distribution  of  GNMA  II 
P&I  in  a  manner  that  is  consistent  with 
its  safeguarding  obligation  under  the 
Act  and  should  not  have  any 
detrimental  effect  on  the  settlement 
cycle  at  PTC. 


'15U.S.C.  78q-4  (1988). 
'OlS  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988) 
'  •  For  example,  the  August  1994  GNMA  I 
disbursement  was  approximately  S6  billion,  and  the 
August  1994  GNMA  11  disbursement  was 
approximately  S.8  billion. 


PTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  In 
order  for  PTC  to  implement  early 
distribution  of  P&I  for  the  November 
1994  GNMA  II  distribution  date,  it  is 
necessary  that  PTC  have  the  appropriate 
procedures  in  place  in  advance  of  the 
distribution.  The  Commission, 
therefore,  finds  sufficient  cause  to 
accelerate  approval  of  this  proposal. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  piusuant  to 
Section"19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-94-05)  be,  and  hereby  is,  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz. 

Secretory. 

(FR  Doc.  94-29271  Filed  11-28-94;  8:45  am) 
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[Rei.  No.  IC-20720;  File  No.  812-9130] 
Aid  Association  for  Lutherans,  et  al. 

November  18, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Aid  Association  for 
Lutherans  ("AAL"),  AAL  Variable 
Annuity  Account  I  (the  "Account"),  any 
other  separate  account  established  by 
AAL  in  the  future  to  support  certain 
variable  annuity  contracts  issued  by 
AAL  ("Other  Accounts";  together  with 
the  Account,  the  "Separate  Account," 
unless  the  context  otherwise  requires) 
and  AAL  Capital  Management 
Corporation  ("AALCMC").  (collectively, 
the  "AppHcants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortabty  and  expense  risk  charge 


"  15  U.S.C.  78s(b)(2](1988). 
>M7CFR200.30-3(a)(12). 
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from  the  assets  of  the  Account  in 
connection  with  the  offering  of  certain 
variable  annuity  certificates  issued  by 
AAL  through  the  Account  (the 
"Account  Certificates").  Applicants  also 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  and  of 
any  Other  Account,  in  connection  with 
the  future  offering  of  variable  annuity 
contracts  issued  by  AAL  through  the 
Account  or  any  Other  Account, 
respectively,  which  contracts  are  similar 
in  all  material  respects  to  the  Account 
Certificates  (the  "Other  Account 
Certificates";  together  with  the  Account 
Certificates,  the  "Certificates,"  unless 
the  context  otherwise  requires). 
FILING  DATE:  The  application  was  filed 
on  July  28,1994  and  amended  on 
November  18,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  wTiting  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  December 
13,  1994  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reasons  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N\V.,  Washington,  DC  20549. 
Applicants,  4321  North  Ballard  Road, 
Appleton,  WI  54919. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  AAL  is  a  fraternal  benefit  society 
organized  under  the  laws  of  the  State  of 
Wisconsin  in  1902.  AAL  is  owned  by 
and  operated  for  the  benefit  of  its 
members,  and  is  a  tax-exempt,  non- 
profit organization  under  applicable 
provisions  of  the  Internal  Revenue  Code 
of  1986.  as  amended  (the  "Code").  AAL 
is  authorized  under  the  laws  of 
Wisconsin  to  engage  in  the  writing  of 
life  insurance,  annuity  contracts  and 
other  insurance  products.  AAL  is 


currently  licensed  to  transact  insurance 
and  annuity  business  in  all  50  states  and 
the  District  of  Columbia.  On  December 
31, 1993,  AAL  had  total  assets  of 
approximately  $12  billion.  AAL  serves 
as  sponsor  and  depyositor  of  the 
Account. 

2.  The  Account  is  a  legally  segregated 
asset  account  of  AAL  established  under 
the  laws  of  the  state  of  Wis-onsin  in 
December,  1994.  That  poitun  of  the 
assets  of  the  Account  equal  to  the 
reserves  and  other  contract  liabilities  of 
the  Account  is  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  AAL  may  conduct.  Any 
income,  gains  or  losses,  realized  or 
unrealized,  from  assets  allocated  to  the 
Account  are.  in  accordance  with  the 
Account  Certificates  funded  through  the 
Account,  credited  to  or  charged  against 
the  Account,  without  regard  to  other 
income,  gains  or  losses  of  AAL.  The 
Account  will  be  subdivided  into  five 
subaccounts  ("Subaccounts"),  and  will 
invest  in  corresponding  shares  of  a 
mutual  fund  or  investment  portfolio  of 
The  AAL  Variable  Product  Series  Fund, 
Inc.  ("Fund").  At  a  later  date,  consistent 
with  then  applicable  law,  AAL  may  add. 
delete,  modify  or  combine  Subaccounts 
or  invest  the  assets  of  any  new 
Subaccount  in  a  new  portfolio  of  the 
Fund  or  in  any  other  investment 
company. 

3.  AALCMC,  an  indirectly  wholly- 
owned  subsidiary  of  AAL,  will  be  the 
principal  underwriter  of  the  Account 
Certificates.  AALCMC  may  act  as 
principal  underwriter  for  any  Other 
Account  Certificates  issued  by  AAL  in 
the  future.  AALCMC  is  registered  with 
the  Commission  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934,  and  is  a  memt)er  of  the  National 
Association  of  Securities  Dealers,  Inc. 

4.  The  Account  Certificates  are 
designed  to  provide  t)enefits  under 
retirement  programs  that  qualify  for 
favorable  tax  deferred  treatment  under 
the  Code.  They  may  also  be  used  to 
provide  retirement  benefits  on  a  non-tax 
deferred  basis.  The  Account  Certificates 
provide  for  flexible  premium  payments. 
Each  premium  pavment  must  be  at  least 
S50.  AAL  will  terminate  any  Certificate 
and  pay  the  accumulated  value  of  the 
Certificate  to  the  owner,  if  on  the 
anniversary  of  the  Certificate  issue  date, 
the  accumulated  value  of  that  Certificate 
is  less  than  $600,  and  no  premium 
payment  has  been  received  by  AAL's 
service  center  for  at  least  36  months. 
AAL  reserves  the  right  to  limit  the  total 
amount  of  all  premium  payments  that  it 
will  accept  on  any  Certificate  to  $1 
million.  Premium  payments 
accumulated  before  retirement  are 
accumulated  before  retirement  on  a 
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variable  basis  through  use  of  the 
Account.  Any  annuity  benefits  received 
after  retirement  are  paid  from  a  fixed 
account,  wiiich  is  a  part  of  AAL's 
general  account. 

5.  A  $25  annual  maintenance  charge 
will  be  deducted  under  each  Certificate 
on  the  last  day  of  the  Certificate  year,  or 
at  the  time  of  any  earlier  surrender  of 
the  Certificate.  The  maintenance  charge 
will  not  be  deducted  if  the  sura  of 
premiums  received  by  AAL.  less  the 
sum  of  any  withdravirals  and  withdrawal 
charges  from  this  Certificate,  is  $5,000 
or  more  at  the  time  the  deduction  would 
otherwise  be  made.  This  charge  will  not 
apply  on  or  after  the  annuity 
commencement  date.  AAL  represents 
that  it  does  not  expect  that  the  total 
revenue  frtjm  the  maintenance  charge 
will  exceed  the  expected  costs  of 
administering  the  Account  Certificates, 
on  average,  excluding  costs  that  are 
properly  categorized  as  distribution 
expenses. 

6.  Certificate  owners  may  make  two 
transfers  bom  one  or  more  Subaccounts 
of  the  Account  to  one  or  more  other 
Subaccounts  or  to  the  fixed  account  in 
each  Certificate  Year  without  charge. 
Thereafter,  each  transfer  in  the 
Certificate  Year  will  be  subject  to  a  $10 
transfer  charge,  which  will  be  applied 
against  the  Subaccounts  from  which 
transfers  are  made  according  to  the  ratio 
that  the  amounts  transferred  from  each 
Subaccount  bear  to  the  total  amount 
transferred  from  the  Subaccounts.  AAL 
represents  that  it  does  not  expect  that 
total  revenue  from  the  transfer  charge 
will  exceed  the  total  expected  costs  of 
administering  transfers. 

7.  Although  no  front-end  sales  charge 
will  be  imposed  when  purchase 
payments  are  applied  under  the 
Account  Certificates,  a  surrender  charge 
may  be  assessed  if  the  Certificate  is 
surrendered  or  a  withdrawal  is  made. 
The  amount  of  the  charge  reduces 
annually  from  7%  to  0  over  8  Certificate 
years.  Each  withdrawal  must  be  at  least 
$25.  No  surrender  charge  is  applicable 
to  10%  of  the  accumulated  value  of  a 
Certificate  that  is  surrendered,  or  to 
10%  of  the  accumulated  value  at  the 
time  of  the  first  withdrawal,  in  any 

''  Certificate  year  (10%  on  an  annualized 
basis  if  multiple  withdrawals  are  made). 
Withdrawal  or  surrender  charges  will  be 
waived  if  the  withdrawal  or  surrender  is 
made  more  than  three  years  after  the 
issue  date  and  the  value  is  applied  to 
either  of  two  types  of  settlement  options 
under  the  Certificate.  Charges  will  also 
be  waived  if  the  Certificate  owner  or  the 
owTier's  spouse  is  confined  as  an 
inpatient  of  a  licensed  hospital,  nursing 
home  facihty.  and/or  hospice  facility  for 
at  least  30  consecutive  davs  and  the 


withdrawal  or  surrender  is  made  while 
the  owner  or  spouse  is  confiiied  or 
within  90  days  after  discharge  from  the 
facility  and  written  proof  of 
confinement  satisfactory  to  AAL  is  sent 
to  AAL's  service  center.  Applicants  state 
that  the  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Account  Certificates. 

8.  AAL  is  currently  exempt  from  state 
premium  taxes.  In  the  event  that  AAL  at 
some  time  in  the  future  becomes  subject 
to  premium  taxes  and  Account 
Certificates  subject  to  a  premium  tax, 
the  amount  of  the  tax  may  be  deducted, 
either  from  premium  payments  when 
received,  or  trom  the  amount  applied  to 
effect  any  annuity  at  the  time  annuity 
payments  commence,  depending  on 
applicable  law. 

9.  AAL  will  assume  a  mortality  risk 
by  its  contractual  obligation  to  pay  a 
death  benefit  to  the  beneficiary  if  the 
annuitant  under  an  Account  Certificate 
dies  during  the  accumulation  period. 
Generally  speaking,  the  Account 
Certificates  provide  a  death  benefit  that 
is  guaranteed  to  be  the  greatest  of:  (i) 
The  accumulated  value  of  the  Certificate 
on  the  death  proceeds  calculation  date; 
(ii)  the  siun  of  all  premiums  paid  less 
the  sum  of  any  withdrawals  as  of  the 
death  proceeds  calculation  date;  (iii)  the 
accumulated  value  of  the  Certificate  on 
the  minimum  death  proceeds  valuation 
date  preceding  the  death  proceeds 
calculation  date,  plus  the  sum  of  all 
premiums  paid  since  that  minimum 
death  proceeds  valuation  date,  less  the 
sum  of  any  withdrawals  since  that  death 
proceeds  valuation  date;  or  (iv)  the 
minimum  required  by  law.  The  first 
minimum  death  proceeds  valuation  date 
is  the  Certificate  issue  date.  Thereafter, 
the  minimum  death  proceeds  valuation 
date  is  every  seventh  anniversary  of  the 
Certificate  issue  date.  After  the  age  of 
80,  the  death  benefit  is  the  accumulated 
value  of  the  Certificate  on  the  death 
proceeds  calculation  date.  Thus,  AAL 
assumes  the  risk  that  the  aiuiuitant  may 
die  during  the  accumulation  period  at  a 
time  when  the  death  benefit  guaranteed 
by  the  Certificate  may  be  higher  than  the 
accumulated  value  of  the  Certificate. 
Also,  because  the  Certificate  does  not 
impose  any  surrender  charge  on  the 
death  benefit.  AAL  assumes  the  risk  that 
the  owner  will  die  at  a  time  when  the 
amount  of  the  death  benefit  payable 
exceeds  the  then  net  surrender  value  of 
the  Certificate. 

10.  AAL  will  assume  an  additional 
mortality  risk  by  its  contractual 
obligation  to  continue  to  make  annuity 
payments  for  the  entire  life  of  the 
annuitant  under  annuity  options 
involving  life  contingencies.  This 
assures  each  annuitant  that  neither  the 
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annuitant's  own  longevity  nor  an 
improvement  in  fife  expectancy 
generally  will  have  an  adverse  effect  on 
the  annuity  payments  received  under  a 
Certificate.  Also,  AAL  assumes  the  risk 
that  annuitants  as  a  group  will  live  a 
longer  time  than  AAL's  annuity  tables 
predict,  which  would  require  AAL  to 
pay  out  more  in  annuity  income  than  it 
had  planned.  Finally,  AAL  will  assume 
an  additional  mortality  risk  under  its 
annuity  purchase  rate  tables  which  are 
guaranteed  for  the  life  of  a  Certificate.  In 
addition  to  mortality  risks,  AAL  will 
assume  an  expense  risk  under  the 
Account  Certificates  because  the 
maintenance  charge  deducted  under  the 
Account  Certificates  to  cover 
administrative  expenses,  may  not  be 
sufficient  to  cover  the  expenses  actually 
incurred. 

11.  As  compensation  for  assuming 
mortality  and  expense  risks,  AAfc\vill 
assess  each  Subaccount  of  the  Separate 
Account  with  a  daily  charge  at  an 
annual  aggregate  rate  of  1.25%.  AAL  has 
determiried  that  such  a  chai^  is  within 
the  range  of  industry  practice.  Of  the 
charge  of  1.25%,  .80%  will  be  allocated 
to  mortality  risks  and  .45%  will  be 
allocated  to  the  expense  risks.  If  the 
mortality  and  expense  risk  charge  and 
the  maintenance  charge  are  insufficient 
to  cover  the  expenses  and  costs 
assumed,  the  loss  will  be  borne  by  AAL. 
Conversely,  if  the  amounts  deducted 
prove  more  than  sufficient,  the  excess 
will  be  profit  to  AAL.  AAL  expects  to 
make  a  profit  from  the  mortality  and 
expense  risk  charge.  To  the  extent  that 
the  surrender  charge,  is  insufficient  to 
cover  the  actual  costs  of  distribution, 
the  expenses  wrill  be  paid  from  AAL's 
general  account  assets,  which  will 
include  profit,  if  any,  derived  from  the 
mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act,  grant  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  assessment  of  the  mortality 
and  expense  risks  charge  under  the 
Account  Certificates.  Applicants  believe 
that  the  requested  exemptions  meet  the 
standards  of  Section  6(c)  of  the  1940 
Act.  Applicants  also  believe  that  the 
terms  of  the  relief  requested  with 
respect  to  any  Other  Account 
Certificates  funded  by  the  Account  or 
any  Other  Account,  in  the  future,  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  Act. 
Applicants  undertake  that  Other 
Account  Certificates  funded  by  the 
Account  or  any  Other  Account,  in  the 
future,  will  be  substantially  similar  in 


all  material  respects  ^o  the  Account 
Certificates. 

2.  Applicants  assert  that  without  the 
requested  relief,  they  would  have  to 
request  and  obtain  exemptive  relief  in 
connection  with  Other  Account 
Certificates  to  the  extent  required. 
Applicants  represent  that  any  such 
additional  request  for  exemption  would 
present  no  issues  under  the  1940  Act 
that  have  not  already  been  addressed  in 
this  application.  Applicants  submit  that 
the  requested  relief  is  appropriate  in  the 
public  interest,  because  it  would 
promote  competitiveness  in  the  variable 
aimuity  contract  market  by  eliminating 
the  need  for  AAL  to  file  redundant 
exemptive  applications,  thereby 
reducing  its  administrative  expenses 
and  maximizing  the  efficient  use  of  its 
resources.  The  delay  and  expense 
involved  in  having  to  repeatedly  seek 
exemptive  relief  would  impair  AAL's 
ability  to  effectively  take  advantage  of 
business  opportunities  as  they  arise. 
Applicants  further  submit  that  if  AAL 
were  required  to  repeatedly  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby.  Indeed,  they  might  be 
disadvantaged  as  a  result  of  AAL's 
increased  overhead  expenses. 

3.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust,  and  any  depositor 
thereof  or  principal  underwriter 
therefor,  from  selling  periodic  payment 
plan  contracts  unless  the  proceeds  of  all 
payments  (except  such  amounts  as  are 
deducted  for  sales  load)  are  deposited 
with  a  trustee  or  custodian  having  the 
qualifications  prescribed  by  Section 
26(a)(1)  of  the  1940  Act  and  held  under 
an  agreement  that  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 

a  fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

4.  Apphcants  represent  that  they  have 
determined  that  the  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
variable  annuity  contracts.  Applicants 
state  that  they  have  reviewed  publicly 
available  information  reflected  in  an 
actuarial  survey  regarding  products  of 
other  companies  taking  into 
consideration  such  factors  as  minimum 
death  benefit  guarantees,  guaranteed 
annuity  purchase  rates,  administrative 
fees,  current  charge  levels  and  the 
manner  in  which  charges  are  imposed, 
the  existence  of  charge  level  guarantees, 
and  the  markets  in  which  the  Account 
Certificates  will  be  offered.  AAL 


represents  that  it  wall  maintain  at  its 
principal  office,  and  make  available  on 
request  to  the  Commission  and  its  staff, 
a  memorandum  setting  forth  in  detail 
the  variable  annuity  products  analyzed 
and  the  methodology  and  results  of  the 
aforesaid  comparative  review. 

5.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Account  Certificates 
and  that,  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  surrender  charge.  In  such 
circumstances,  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Account  Certificates.  Notwithstanding 
the  foregoing,  AAL  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Account  Certificates  will  benefit  the 
Separate  Account  and  Account 
Certificate  owners.  AAL  represents  that 
it  will  maintain  at  its  principal  office, 
and  make  available  on  request  to  the 
Commission  and  its  staff,  a 
memorandum  setting  out  the  basis  for 
such  conclusion. 

6.  AAL  represents  that  the  Separate 
Account  will  invest  only  in  an 
underlying  mutual  fund  that 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund 
within  the  meaning  of  Section  2(a)(19) 
ofthe  1940  Act. 


Applicants'  Conclusion 

Applicants  submit  that  the  exemptive 
relief  requested  in  the  application  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policv  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz,  > 

Secretary. 
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Pnvestment  Company  Act  Release  No. 
20723;  812-8064] 

The  Charles  Schwab  Family  of  Funds, 
et  al.;  Notice  of  Application 

November  22, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  The  Charles  Schwab  Family 
of  Funds.  Schwab  Investments.  Schwab 
Capital  Trust,  and  Schwab  Annuity 
Portfolios,  on  behalf  of  themselves  and 
all  subsequent  registered  open-end 
management  investment  companies 
advised  by  Charles  Schwab  Investment 
Management,  Inc.  (collectively,  the 
"Funds"),  and  Charles  Schwab 
Investment  Management.  Inc.  (the 
"Adviser"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  exempting 
the  Funds  fix)m  sections  13(a)(2). 
18(f)(1),  22(0.  22(g),  and  23(a),  and  rule 
2a-7,  and  exempting  certain  existing 
money  market  Funds  from  section 
13(a){'3);  under  sections  6(c)  and  17(b) 
exempting  the  Funds  from  section 
17(a)(1);  and  pursuant  to  section  17(d) 
and  rule  17d-l. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  (a)  to  permit  the  Funds  to 
enter  into  deferred  fee  arrangements 
with  their  trustees,  and  (b)  to  permit  the 
Funds  and  their  participating  trustees  to 
effect  transactions  incident  to  such 
deferred  fee  arrangements. 
FILING  DATES:  The  application  was  filed 
on  June  23,  1994.  and  amended  on 
September  20,  1994,  and  November  7, 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary'  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  19.  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
v\Titipg  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  101  Montgomery  Street,  .San 
Francisco,  California  94104. 
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FOR  FURTHER  INFORMATION  CONTACT: 
lames  J.  Dw>er.  Staff  Attorney,  at  (202) 
942-0581.  or  Bany  D.  Miller.  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  existing  Fund  is  a  registered 
open-end  management  investment 
company  and  organized  as  a 
Massachusetts  business  trust.  Each 
Fund  offers  shares  in  one  or  more  series. 
The  Adviser  serves  as  investment 
adviser  for  the  Funds.  Charles  Schwab 
&  Co..  Inc.,  an  affiliate  of  the  Adviser, 
serves  as  the  principal  underwriter  of 
the  Funds. 

2.  The  board  of  trustees '  of  each  Fund 
currently  consists  of  seven  persons,  four 
of  whom  are  not  "interested  persons"  of 
any  of  the  Funds  within  the  meaning  of 
section  2(a)(19)  of  the  Act.  The 
disinterested  trustees  are  entitled  to 
receive  fees  for  their  services  as  trustees 
and  members  of  the  Funds'  compliance 
committees. 

3.  Applicants  propose  to  implement 
deferred  fee  arrangements  by  means  of 
a  plan  (the  "Flan")  entered  into  by  each 
Fund  The  Plan  would  permit  the 
individual  trustees  who  are  not 
interested  persons  of  the  Funds  to  elect 
to  defer  receipt  of  all  or  a  portion  of 
their  meeting  and/or  retainer  fees  to 
enable  the  trustees  to  defer  payment  of 
income  taxes  on  such  fees,  or  for  other 
reasons. 

4.  Under  the  Plan,  the  deferred 
trustees"  fees  will  be  credited  to  a  book 
reserve  account  established  by  the  Fund 
as  of  the  date  such  fees  would  have  been 
paid  to  the  trustee.  The  value  of  the 
account  will  equal  the  value  the  account 
would  have  had  if  the  amounts  credited 
to  it  had  been  invested  and  reinvested 
in  certain  securities  (the  "Underlying 
Securities").  The  Underlying  Securities 
will  be  shares  of  any  of  the  Funds 
designated  by  the  participating  trustee 
on  his  or  her  election  form.^ 

5.  The  total  fees  paid  to  each  trustee 
will  be  de  minimis  in  relation  to  the  size 
of  each  Fund,  and  will  have  no  effect  on 
net  assets  and  net  income  per  share.  The 
obligations  of  a  Fund  to  make  payments 


'  The  term  "trustee."  as  used  herein,  also  refers 
lo  directors  of  a  Fund  that  is  organized  as  a 
corporation. 

•'The  trustees,  however,  are  not  eligible  to 
purchase  shares  of  Schwab  Annuity  Portfolios. 
becauM  only  certain  tax -advantaged  investors  may 
iisvesi  in  such  shares. 


from  the  accounts  will  be  general 
unsecured  obligations  of  the  Fund,  and 
payments  made  pursuant  to  the  Plan 
will  be  made  from  the  Fund's  general 
assets  and  property.  The  relationship  of 
a  trustee  to  the  Fund  with  respect  to  a 
Fund's  obligation  to  make  payments 
under  the  Plan  will  be  only  that  of  a 
general  unsecured  creditor.  As  a  matter 
of  risk  management,  each  Fund  intends 
and,  with  respect  to  any  money  market 
Fund  that  values  its  assets  by  the 
amortized  cost  method,  undertakes,  to 
purchase  and  maintain  the  Underlying 
Securities  in  aiBounts  equal  to  the 
deemed  investment  of  the  accounts  of 
its  trustees. 

6.  Under  the  Plan,  a  trustee  may 
specify  that  the  deferred  fees  be 
distributed  in  whole  or  in  part 
beginning  on  the  date  the  trustee  ceases 
to  be  a  trustee  of  the  Fund  or  another 
date  that  is  at  least  five  years  after  the 
election  to  defer  fees  but  not  later  than 
the  date  he  or  she  ceases  to  be  a  trustee 
of  the  Fund.  Notwithstanding  a  trustee's 
election,  deferred  fees  shall  be 
distributed  upon  (a)  the  death  of  the 
trustee,  (b)  the  dissolution,  liquidation, 
or  winding  up  of  the  Fund,  or  the 
disposition  of  all  of  or  substantially  all 
of  the  Fund's  assets  (unless  the  Fund's 
obligations  under  the  Plan  have  been 
assumed  by  a  financially  responsible 
party  purchasing  such  assets),  or  (c)  the 
merger  or  consolidation  of  the  Fund 
(unless,  prior  to  such  merger  or 
consolidation,  the  board  of  trustees 
determines  that  the  Plan  shall  survive 
the  merger  or  consolidation).^ 

7.  Payments  shall  be  made  in  a  lump 
sum  or  in  a  number  of  quarterly 
installments,  not  to  exceed  40,  elected 
by  the  trustee  at  the  time  of  entering 
into  the  Plan.  Each  quarterly  payment 
will  be  made  as  of  the  first  day  of  each 
calendar  quarter.  Upon  a  showing  by  the 
trustee  of  severe  financial  hardship 
resulting  from  an  unanticipated 
emergency  caused  by  an  event  beyond 
the  control  of  the  trustee,  the  trustee 
may  receive  all  or  part  of  his  or  her 
deferred  fees  in  a  single  lump  sum.  The 
trustee's  right  to  receive  payments  will 
be  nontransferable,  except  that,  in  the 
event  of  a  trustee's  death,  amounts 
payable  to  him  or  her  thereafter  will  be 
payable  to  his  or  her  designated 
beneficiary. 
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'  Applicants  acknowledge  that  the  requested 
order  would  not  permit  a  party  acquiring  a  Fund's 
assets  to  assume  a  Fund's  obligations  under  the 
Plan  if  such  assumption  of  obligations  would 
violate  the  Ad.  Accordingly,  such  assumption 
would  be  permitted  only  if  the  assuming  party  is 
(1 1  another  Fund.  (2)  another  registered  investment 
company  that  has  received  exemptive  relief  similar 
to  that  sought  by  the  application,  or  (3)  not  a 
registered  investment  company. 


8.  The  Plan  will  not  obligate  a  Fund 
to  retain  the  services  of  a  trustee,  nor 
will  it  obligate  a  Fund  to  pay  any 
particular  level  of  fees  to  any  trustee. 

9.  The  board  of  trustees  may  amend 
the  Plan  from  time  to  time.  Such 
amendments  will  be  hmited  to 
immaterial  amendments  or  amendments 
made  in  order  to  conform  to  any 
applicable  laws. 

10.  The  Funds  will  disclose  the 
existence  of  the  deferred  compensation 
arrangement  pursuant  to  exemptive 
relief  and  explain  that,  for  this  limited 
purpose,  the  money  market  Funds  will 
be  permitted  to  invest  in  Underlying 
Securities  without  shareholder  approval 
in  the  section  of  the  Statement  of 
Additional  Information  where 
investment  policies  are  described. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the  deferred 
fee  arrangements  will  enhance  the 
ability  of  the  Funds  to  attract  and  retain 
qualified  trustees.  Applicants  further 
believe  that  the  proposed  Plans  are  in 
the  best  interests  of  the  Funds  and  their 
shareholders,  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act,  necessary  and 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors. 

2.  Section  18(f)(1)  generally  prohibits 
a  registered  open-end  investment 
company  from  issuing  senior  securities. 
Section  13(a)(2)  requires  that  any 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  securities  not  contemplated 
by  the  policy  recitals  in  its  registration 
statement.  Applicants  contend  that  the 
Plan  possesses  none  of  the 
characteristics  of  senior  securities  that 
led  Congress  to  enact  these  sections.  All 
liabilities  for  deferred  fees  will  be  offset 
by  equal  amounts  of  assets  that  would 
not  otherwise  exist  if  the  fees  were  paid 
on  a  current*  basis.  The  Plan  would  not 
induce  speculative  investments  by  a 
Fund,  provide  opportunities  for 
manipulative  allocation  of  the  expenses 
and  profits  of  a  Fund,  affect  control  of 

a  Fund,  confuse  investors,  or  convey  a 
false  impression  of  safety. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  Applicants  contend  that  any 
restrictions  created  under  the  Plan 
clearly  will  be  set  forth  in  the  Plan,  are 
included  primarily  to  benefit  the 
trustees,  and  will  not  adversely  affect 
the  interests  of  any  Fund  or  its 
shareholders. 

4.  Section  22(g)  generally  prohibits 
registered  open-end  investment 


companies  from  issuing  any  of  their 
securities  for  services  or  for  property 
other  than  cash  or  securities.  Applicants 
assert  that  the  section  primarily  is 
concerned  with  the  dilutive  effect  on 
the  equity  and  voting  power  that  can 
result  when  securities  are  issued  for 
consideration  that  is  not  readily  valued. 
Applicants  submit  that  the  Plan  will  not 
have  such  effect.  Applicants  further, 
assert  that,  while  a  trustee  would 
receive  fees  for  services,  such  fees 
would  be  payable  independent  of  the  - 
Plan. 

5.  Section  13(a)(3)  prohibits  registered 
investment  companies  from  deviating 
without  a  shareholder  vote  from  any 
investment  policy  that  is  changeable 
only  if  authorized  by  shareholder  vote 
or  from  any  policy  recited  in  its 
registration  statement  pursuant  to 
section  8(b)(3).  Applicants  state  that 
each  existing  money  market  Fund 
except  Schwab  Value  Advantage  Money 
Fimd  has  a  fimdamental  restriction 
against  investing  in  securities  of  other 
investment  companies,  except  in 
connection  with  a  merger, 
consolidation,  reorganization,  or 
acquisition  of  assets.  In  addition,  certain 
of  the  money  market  Funds  have 
fundamental  investment  policies  or 
restrictions  that  limit  (beyond  the 
requirements  of  rule  2a-7)  the  types  of 
money  market  instruments  eligible  for 
purchase.  Applicants  assert  that  these 
policies  prevent  these  money  market 
Funds  from  achieving  the  matching  of 
the  Underlying  Securities  with  the 
deemed  investments  in  the  trustees' 
accounts.  Applicants  submit  that  such 
matching  is  highly  desirable  because  it 
will  ensure  that  the  deferred  fee 
arrangements  will  not  affect  the  net 
asset  value  of  any  Fund.* 

6.  Rule  2a-7  provides  that  the  current 
price  p»  share  of  any  money  market 
Fund  may  be  computed  by  using  the 
amortized  cost  method  or  penny- 
rounding  method,  provided  that,  among 
other  things,  the  money  market  Fimd  (a) 
limits  its  investments  to  securities  with 
a  remaining  maturity  of  397  days  or  less 
and  meet  certain  credit  quality 
standards,  and  (b)  does  not  maintain  a 
dollar-weighted  average  portfolio 
maturity  that  exceeds  90  days. 
Applicants  submit  that  exempting  the 
money  market  Funds  from  rule  2a-7  to 
permit  them  to  invest  in  Underlying 
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*The  requested  exemption  from  section  13(a)(3) 
would  not  t>e  available  to  any  future  money  market 
Fund,  and  would  be  available  only  to  the  following 
existing  money  market  Funds:  Schwab  Money 
Market  Fund.  Schwab  Government  Money  Fund, 
Schwab  U.S.  Treasury  Money  Fund,  Schwab  Tax- 
Exempt  Moaey  Fund,  Schwab  California  Tax- 
Exempt  Fund,  Schwab  Katiicment  Money  Fund. 
Schwab  Institutional  Advantage  Money  Fund,  and 
Schwab  Mon^  Market  Portfolio. 


Securities  and  exclude  Underlying 
Securities  in  calculating  the  Fund's 
dollar-weighted  average  maturity  would 
permit  the  money  maricet  Funds  in 
question  to  achieve  an  exact  matching  of 
Underlying  Securities  with  the  deemed 
investments  of  the  accounts,  thereby 
ensuring  that  the  deferred  fee 
arrangements  would  not  affect  net  asset 
value. 

7.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  from  selling  any 
security  to  such  registered  investment 
company.  Applicants  assert  that  section 
17(a)(1)  was  designed  to  prevent 
sponsors  of  investment  companies  from 
using  investment  company  assets  as 
capital  for  enterprises  with  which  they 
were  associated  or  to  acquire  controlling 
interests  in  such  enterprises.  Applicants 
submit  that  the  sale  of  securities  issued 
by  the  Funds  pursuant  to  the  Plan  does 
not  implicate  the  concerns  of  Congress 
in  enacting  this  section,  but  merely 
would  facilitate  the  matching  of  a  series' 
liability  for  deferred  fees  with  the 
Underlying  Securities  that  would 
determine  the  amount  of  such  liability. 

8.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  the  transaction  is 
consistent  with  the  policies  of  the 
registered  investment  company,  and  the 
transaction  is  consistent  with  the 
general  purposes  of^e  Act.  Applicants 
assert  that  the  proposed  transaction 
satisfies  the  criteria  of  section  17(b). * 

9.  Section  17(d)  and  rule  17d-l 
generally  prevent  a  registered 
investment  company's  joint  or  joint  and 
several  participation  with  an  affiliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  on  a 
basis  different  from  or  less  advantageous 
than  that  of  the  affiliated  person. 
Applicants  assert  that  any  adjustments 
made  to  the  accounts  to  reflect  the 
income,  gain,  or  loss  on  investments  of 
the  assets  of  a  Fund  would  be  identical 
in  amount  to  income,  gain,  and  loss  by 
other  shareholders  in  the  Fund.  A 
trustee  would  neither  directly  or 
indirectly  receive  a  benefit  that 
otherwise  would  inure  to  the  Funds  or 
their  shareholders.  Deferral  of  a  trustee's 


^  As  described  in  paragraph  5  abo\'e.  certain  of 
the  nrtoney  mariiM  Funds  have  policies  that  prevent 
them  frMTi  purchasing  shares  of  other  ini-estnent 
companies.  The  flndiog  required  t^  section  17(b)(2) 
is  predicated  on  tlie  assumption  that  relief  is 
granted  from  section  13(aK3). 


fees  in  accordance  with  the  Plan 
essentially  would  maintain  the  parties, 
viewed  both  separately  and  in  their 
relationship  to  another,  in  the  same 
position  as  if  the  fees  were  paid  on  a 
current  basis.  When  all  payments  have 
been  made  to  a  trustee,  the  trustee  will 
be.  relative  to  the  Funds,  no  better  off 
than  if  he  or  she  had  received  deferred 
fees  on  a  current  basis  and  invested 
them  in  share  of  the  Underlying 
Securities. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  With  respect  to  the  requested  relief 
from  rule  2a-7,  any  money  market  series 
that  values  its  assets  by  the  amortized 
cost  method  or  penny-rounding  method 
will  buy'and  hold  Underlying  Securities 
that  determine  the  performance  of 
deferred  fee  accounts  to  achieve  an 
exact  match  between  such  series' 
liability  to  pay  deferred  fees  and  the 
assets  that  offset  that  liability. 

2.  If  a  Fund  purchases  Underlying 
Securities  issued  by  an  affiliated  Fimd. 
the  purchasing  Fund  will  vote  such 
shares  in  proportion  to  the  votes  of  all 
other  holders  of  shares  of  such  affiliated 
fund. 

For  the  SEC.  by  the  Division  of  Investment 
Managemeiit,  under  delegated  authority, 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-29356  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2123] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC);  Meeting 

The  Department  of  State  announces 
that  the  Untied  States  International 
Telecommunications  Advisory 
Committee  (ITAC)  will  meet  December 
14,  1994.  in  Room  1406.  9:30  a.m.  to 
noon,  at  the  Department  of  State.  2201 
"C"  Street,  N.W..  Washington,  DC. 

The  purpose  of  ITAC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues  related  to  U.S.  participation  in 
the  work  of  treaty  organizations.  The 
agenda  of  this  firist  formal  meeting  of  the 
full  committee  will  include: 

(1)  Presentation  and  discussion  of  the 
ITAC  structure,  woridng  methods,  and 
priorities; 
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(2)  A  review  of  the  ITU 
Plenipotentiary  Conference  held 
recently  in  Kyoto,  to  identify  follow-on 
tasks; 

(3)  Status  report  on  preparations  for 
the  1998  Plenipotentiary,  to  be  hosted 
by  the  United  States;  and 

(4)  The  establishment  of  ad  hoc 
groups  to  deal  with  specific  areas  of 
interest  (such  as,  to  provide  advice  on 
participation  in  OECD,  APEC  and 
CITED. 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair  and  seating  availabihty.  In 
this  regard,  entry  to  the  building  is 
controlled.  All  persons  planning  to 
attend  should  advise  the  Department  by 
leaving  a  message  on  202-647-0201,  no 
later  than  two  days  before  the  meeting. 
Enter  through  the  main  lobby  on  C 
Street.  A  picture  ID  will  be  required  for 
admittance. 

Dated:  November  22. 1994. 
Richard  E.  Shnim, 
IT  AC  Executive  Secretary. 
[FR  Doc  94-29385  Filed  11-28-94;  8:45  ami 
BILUNQ  COOE  471IMS-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
Nissan 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  the  petition 
by  Nissan  for  an  exemption  of  a  high 
theft  car  line  (whose  nameplate  is 
confidential]  from  the  parts  marking 
requirements  of  the  vehicle  theft 
prevention  standard.  This  petition  is 
granted  because  the  agency  has 
determined  that  the  antitheft  device  to 
be  placed  on  the  car  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  parts  marking 
requirements. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  begirming  with  the 
(confidential)  model  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Ms. 
Gray's  telephone  number  is  (202)  366- 
1740. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  July  14, 1994,  Nissan  requested  an 


exemption  bom  the  theft  prevention 
standard  for  a  car  hne  beginning  from 
the  (confidential)  model  year.  The 
nameplate  of  the  car  line  is  also 
confidential.  The  letter  was  submitted 
pursuant  to  49  CFR  part  543,  Exemption 
from  Vehicle  Theft  Prevention  Standard, 
and  requested  an  exemption  from  parts 
marking  based  on  the  installation  of  an 
antitheft  device  as  standard  equipment 
for  the  car  line.  In  a  July  27, 1994 
telephone  conversation  with  NHTSA 
officials,  Nissan  clarified  the  scope  of  its 
petition. 

Together,  Nissan's  July  14  letter  and 
information  provided  in  the  July  27  • 
telephone  conversation  constitute  a 
complete  petition,  as  required  by  49 
CFR  543.7,  in  that  they  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§  543.6.  In  a  letter  dated  August  5, 1994 
to  Nissan,  the  agency  granted  the 
petitioner's  request  for  confidential 
treatment  of  most  aspects  of  its  petition, 
including  the  nameplate  of  the  car  line 
and  the  model  year  of  its  introduction. 

In  its  petition,  Nissan  provided  a 
detailed  description  and  diagrams  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  car  line.  The  antitheft  device 
includes  an  engine  starter  interrupt 
function  and  an  alarm  function.  The 
antitheft  device  is  activated  by  removing 
the  key  from  the  ignition  and  locking 
the  driver  or  passenger  door  with  the 
key.  The  alarm  monitors  the  doors, 
hood,  trunk  lid,  battery  terminals, 
engine  starter  circuit,  and  battery 
circuit. 

In  order  to  ensure  the  reliability  and 
durability  of  the  devi(?e,  Nissan  stated 
that  it  conducted  tests,  based  on  its  own 
specified  standards.  Nissan  provided  a 
detailed  list  of  the  tests  conducted. 
Nissan  stated  its  belief  that  the  device 
is  reliable  and  durable  since  the  device 
complied  with  Nissan's  specified 
requirements  for  each  test. 

Nissan  compared  the  device  proposed 
for  its  new  car  line  with  devices  which 
NHTSA  has  determined  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts  marking 
requirements. 

Nissan  concludes  that  the  antitheft 
device  proposed  for  its  new  car  line  is 
not  less  effective  than  those  devices  in 
the  above  car  lines  for  which  NHTSA 
has  granted  exemptions  from  the  parts- 
marking  requirements. 

Based  on  the  substantial  evidence 
submitted  by  Nissan,  the  agency 
believes  that  the  antitheft  device  for  the, 
new  Nissan  car  line  is  Ukely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 


the  parts-marking  requirements  of  the 
theft  prevention  standard  (49  CFR  part 
541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  part  543.6(a)(3): 
Promoting  activation;  attracting 
attention  to  unauthorized  entries; 
preventing  defeat  or  circumvention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  543.6(a)(4),  the  agency  also  finds 
that  Nissan  has  provided  adequate 
reasons  for  its  belief  that  the  antitheft 
device  will  reduce  and  deter  theft.  This 
conclusion  is  based  on  the  information 
Nissan  provided  on  its  device.  This 
information  included  a  description  of 
reliability  and  functional  tests 
conducted  by  Nissan  for  the  antitheft 
device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  Nissan  car  fine  that 
is  the  subject  of  this  notice,  in  whole, 
from  the  requirements  of  49  CFR  part 
541. 

If  Nissan  decides  not  to  use  the 
exemption  for  the  car  line  that  is  the 
subject  of  this  notice,  it  should  formally 
notify  the  agency.  If  such  a  decision  is 
made,  the  car  line  must  be  fully  marked 
according  to  the  requirements  under  49 
CFR  541.5  and  541.6  (marking  of  major 
component  parts  and  replacement 
parts). 

NHTSA  has  attempted  to  compare  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard  (parts 
marking)  with  the  effectiveness  of 
antitheft  devices.  NHTSA  has  compared 
the  theft  rates  of  17  parts-marked  MY 
1986  vehicle  Unes,  with  the  theft  rates 
of  the  same  17  lines  in  MY  1991,  when 
each  line  had  an  exemption  fi-om  parts 
marking  because  it  had  an  antitheft 
device  as  standard  equipment.  Of  the  1 7 
lines  reviewed,  10  experienced  theft 
rates  for  MY  1991  that  were  below  their 
respective  rates  in  MY  1986.  Although 
the  results  of  the  data  are  inconclusive, 
they  indicate  a  likelihood  of  lower  theft 
rates  for  vehicle  lines  that  have  been 
exempted  from  parts  marking  because 
they  are  equipped  with  an  antitheft 
device.  With  implementation  of  the 
requirements  of  the  "Anti  Car  Theft  Act 
of  1992,"  NHTSA  anticipates  more 
probative  data  upon  which  comparisons 
may  be  made. 

NHTSA  notes  that  if  Nissan  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  Part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 


JMi 


exempted  under  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line's  exemption  is  based.  Further. 
§  543.9(c)(2)  provides  for  the  submission 
of  petitions  "(t)o  modify  an  exemption 
to  permit  the  use  of  ^i  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106:  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  November  22, 1994. 
Ricardo  Martinez. 
Administrator.  ' 
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Final  Theft  D^a;  Motor  Vehicle  Theft 
Prevention  StamSard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Publication  of  final  theft  data. 

SUMMARY:  This  document  publishes  the 
final  data  on  passenger  motor  vehicle 
thefts  that  occurred  in  calendar  year 
(CY)  1992.  The  theft  data  indicate  that 
the  overall  vehicle  theft  rate  in  1992 
(4.45  thefts  per  thousand  vehicles) 
decreased  by  2.7  percent  from  the  theft 
rate  in  1990/91  (4.57  thefts  per  thousand 
vehicles). 

PiAlication  of  these  data  fulfills 
NHTSA's  statutory  obligation  to 
periodically  obtain  accurate  and  timely 
theft  data,  and  publish  the  information 
for  review  and  comment.  The  data  were 
calculated  for  informational  purposes 
only.  They  will  not  be  used  to 
determine  whether  vehicle  lines  are 
subject  to  selection  for  coverage  under 
the  Theft  Prevention  Standard. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  Of  Market 
Incentives.  NHTSA,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is:  (202)  366-1740. 


SUPPLEMENTARY  INFORMATKM:  NHTSA 
administers  a  program  for  reducing 
motor  vehicle  thefL  The  central  feature 
of  this  program  is  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard,  49 
CFR  part  541.  The  standard  specifies 
performance  requirements  for  inscribing 
or  affixing  vehicle  identification 
numbers  (V'INs)  onto  certain  major 
original  equipment  and  replacement 
parts  of  high  theft  lines  of  passenger 
motor  vehicles. 

The  agency  is  required  by  49  U.S.C. 
33104(b)(4)  to  periodically  obtain,  from 
the  most  reliable  source,  accurate  and 
timely  theft  data,  and  publish  the 
information.  To  fulfill  this  statutory 
mandate,  NHTSA  has  published,  for 
review  and  comment,  theft  data  for 
every  year  since  1983/84. 

Continuing  to  fulfill  the  section 
33104(b)(4)  mandate,  this  document 
reports  the  final  theft  data  for  CY  1992, 
the  most  recent  calendar  year  for  which 
data  are  available.  The  data  for  1992.  as 
for  other  years,  are  published  for 
informational  purposes  only,  and  will 
not  be  used  to  determine  whether 
vehicle  lines  are  subject  to  selection  for 
coverage  under  the  Theft  Prevention 
Standard. 

In  calculating  the  1992  theft  rates, 
NHTSA  followed  the  same  procedures  it 
used  in  calculating  the  MYs  1990  and 

1991  theft  rates.  (For  1990/91  theft  data 
calculations,  see  59  FR  12400,  March 
16,  1994.)  As  in  all  previous  reports, 
NHTSA's  data  were  based  on 
information  provided  to  NHTSA  by  the 
National  Crime  Information  Center 
(NCIC)  of  the  Federal  Bureau  of 
Investigation.  The  NCIC  is  a  government 
system  that  receives  vehicle  theft 
information  from  nearly  23,000  criminal 
justice  agencies  and  other  law 
enforcement  authorities  throughout  the 
United  States.  The  NCIC  data  also 
include  reported  thefts  of  self-insured 
and  uninsured  vehicles.  The  1992  theft 
rate  for  each  vehicle  line  was  calculated 
by  dividing  the  number  of  reported 
thefts  of  MY  1992  vehicles  in  calendar 
year  1992.  by  the  sum  of  the  production 
volumes  for  that  vehicle  line  for  MY 
1992,  as  reported  to  the  Environmental 
Protection  Agency  (EPA). 

The  final  1992  theft  data  show  a  small 
decrease  in  the  overall  vehicle  theft  rate 
when  compared  to  the  overall  theft  rate 
experienced  in  MYs  1990  and  1991.  The 
preliminary  overall  theft  rate  for  MY 

1992  passenger  motor  vehicles  stolen  in 
calendar  year  1992  decreased  to  4.45 
thefts  per  thousands  vehicles  produced. 
For  MY  1992  vehicles,  out  of  a  total  of 
215  vehicle  lines,  110  lines  had  a  theft 
rate  higher  than  3.5826  per  thousand 
vehicles,  the  established  median  theft 
rate  for  MYs  1990/91.  (See  59  FR  12400. 


March  16. 1994.)  Of  the  110  vehicle 
lines  with  a  theft  rate  higher  than 
3.5826,  82  are  passenger  car  lines.  22  are 
multipurpose  passenger  vehicle  (MPV) 
lines,  and  6  are  light-duty  truck  (LDT) 
lines. 

On  August  8. 1994.  NHTSA  published 
the  preliminary  theft  rates  for  calendar 
year  1992  passenger  motor  vehicles  in 
the  Federal  Register  (59  FR  40409).  The 
agency  tentatively  ranked  each  of  the 
MY  1992  vehicle  lines  in  descending 
order  of  theft  rate.  The  public  was 
requested  to  comment  on  the  accuracy 
of  the  data,  and  to  provide  final 
production  figures  for  individual 
vehicle  lines.  NHTSA  officials  also 
contacted  by  telephone  manufacturers 
of  each  vehicle  line  listed  in  the 
preliminary  1992  data,  and  asked  them 
to  submit  in  writing  any  necessary 
corrections  of  the  preliminar\'  data. 

Ten  manufacturers  provided  written 
corrections  of  their  vehicle  lines' 
reported  production  figures.  (The 
written  corrections  are  available  at  the 
docket  number  cited  at  the  beginning  of 
this  notice.)  Many  differences  between 
NHTSA's  and  the  manufacturer's  data 
arose  because  NHTSA's  preliminary 
data  were  based  on  mid-model  year 
production  figures  reported  to  the  EP.A. 
while  the  manufacturer's  data  were 
based  on  the  final  production  figures 
that  they  reported  to  EPA. 

In  addition.  Ford  submitted  a  HTitten 
comment  stating  that  the  theft  rates  for 
its  F150  pickup  truck  (a  light-duty  truck 
(LDT)) ,  and  its  El 50  van  (a 
multipurpose  passenger  vehicle  (^TV)), 
should  be  based  only  on  production 
figures  for  vehicles  under  6.000  pounds 
gross  vehicle  weight  rating,  not  all  F150 
trucks  and  El 50  vans.  NHTSA  concurs 
with  this  comment,  since  for  purposes 
of  49  U.S.C.  Chapter  331.  LDTs  and 
MPVs  are  defined  as  only  those 
passenger  motor  vehicles  rated  at  not 
more  than  6,000  pounds  gross  vehicle 
weight.  (See  49  U.S.C.  33101(10).)  Thus, 
when  calculating  final  theft  rates  for 
MPVs  and  LDTs.  NHTSA  relied  on 
manufacturers  to  provide  only 
production  figures  for  vehicles  under 
6,000  pounds  gross  vehicle  weight 
NHTSA  had  already  ensured  that  the 
FBI's  reported  theft's  of  MPV  and  LDT 
lines  included  only  thefts  of  under 
6,000  pounds  gross  vehicle  weight 
vehicles. 

NHTSA  used  all  written  comments  to 
make  the  necessary  adjustments  to  its 
data.  As  a  result  of  the  adjustments,  the 
final  theft  rate  and  ranking  of  almost  all 
vehicles  lines  changed  from  those 
published  in  the  August  1994  notice. 
Among  the  more  significant  changes 
were  those  for  the  Isuzu  Impulse, 
preliminarily  ranked  no.  19HB,  with  a 
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theft  rate  of  0.2655,  and  Hnally  ranked 
no.  21,  with  a  theft  rate  of  8.9552;  the 
Honda  Acura  Vigor,  preliminarily 
ranked  no.  53,  with  a  theft  rate  of  5.800, 
and  Hnally  ranked  no.  31,  with  a  theft 
rate  of  7.3131;  the  Honda  Accord, 
preliminarily  ranked  no.  81,  with  a  theft 
rate  of  4.7821,  and  finally  ranked  no.  63, 
with  a  theft  rate  of  5.4345;  the  Honda 
Prelude,  preliminary  ranked  no.  83, 
with  a  theft  rate  of  4.6901.  and  finally 
ranked  no.  39,  with  a  theft  rate  of 
6.9109;  the  Honda  Acura  Legend. 


preliminarily  ranked  no.l07,  with  a 
theft  rate  of  3.6400.  and  finally  ranked 
no.  56.  with  a  theft  rate  of  5.7997;  the 
Honda  Acura  Integra,  preliminarily 
ranked  no.  153.  with  a  theft  rate  of 
2.1290,  and  finally  ranked  no.  110,  with 
a  theft  rate  of  3.5846;  and  the  Ford  F150 
pickup  truck,  preliminarily  ranked  no. 
170,  with  a  theft  rate  of  1.6930.  and 
finally  ranked  no.  Ill,  with  a  theft  rate 
of  3.5627. 

The  following  list  represents 
NHTSA's  final  calculation  of  theft  rates 


for  all  1992  passenger  motor  vehicles. 
This  list  is  only  intended  to  inform  the 
public  of  calendar  year  1992  motor 
vehicle  thefts  of  model  year  1992 
vehicles,  and  does  not  affect  on  the 
obligations  of  regulated  parties  under 
the  49  U.S.C.  Chapter  331  Theft 
Prevention. 

Authority:  49  U.S.C.  33104(b)(4); 
delegation  of  authority  at  49  CFR  1 .50. 

Issued  on:  November  23, 1994. 
Barry  Felrice, 
Associate  Administrator  for  Rulemaking. 
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Theft  Rates  of  Model  Year  1992  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1992 


Manufacturer 


1  General  Motors  . 

2  Ford  Motor  Co  .. 

3  General  Motors . 

4  "  Volkswagen  

5  General  Motors . 

6  Toyota 

7  Nissan 

8  Mitsubishi 

9  Chrysler  Corp  ... 

10  Volkswagen  .... 

1 1  Ford  Motor  Co 

12  Chrysler  Corp  . 

13  Mitsubishi 

14  General  Motors 

15  Toyota 

16  General  Motors 

1 7  General  Motors 

18  Chrysler  Corp  . 

19  Nissan 

20  Chrysler  Corp  . 

21  ISU2U  

22  General  Motors 

23  Chrysler  Corp  . 

24  Volkswagen  .... 

25  Chrysler  Corp  . 

26  Suzuki , 

27  BMW 

28  Mitsubishi 

29  General  Motors 

30  Volkswagen  ._., 

31  Honda/Acura .... 

32  General  Motors 

33  Nissan 

34  General  Motors 

35  General  Motors 

36  Audi  

37  Chrysler  Corp  ., 

38  General  Motors 

39  Honda  , 

40  Ford  Motor  Co  , 

41  General  Motors 

42  General  Motors 

43  General  Motors 

44  BMW , 

45  Mitsubishi 

46  Ford  Motor  Co  , 

47  General  Motors 

48  Chrysler  Corp  .. 

49  General  Motors 

50  Nissan 

51  General  Motors 

52  General  Motors 

53  Ford  Motor  Co  , 


Make/model 
(line) 


IMI 


OkJsmobile  Bravada 

Mustang 

GMC  Jimmy  S-15  

Golf/GTI  

Chevrolet  Blazer  S-10 

Land  Cruiser 

Pathfinder  , 

3000GT 

Lebaron  Coupe/Convertible  .. 

Catjriolet  

Lincoln  Mark  VII  

Jeep  Cherokee 

Diamante  

Cadillac  Brougt^m  

4-Runner 

GMC  Sierra  C-1500  

Chevrolet  C-1 500  

New  Yorker  5th  Ave/Imperial 

300ZX  

Jeep  Wrangler 

Impulse  

Pontiac  Lemans 

Dodge  Ramcharger 

Conado  

Dodge  Dynasty 

Samurai  

8 ;... 

Montero  

Pontiac  Trans  Sport  APV 

Jetta 

Vigor 

Oldsmobile  Cutlass  Ciera 

Sentra  

Chevrolet  Corvette  

Chevrolet  Lumina  APV 

V8  Oyattri  Sedan 

Dodge  Stealth 

Buick  Century ^... 

Prelude  

Probe  „. 

Pontiac  Sunbird 

Cbevrolet  Corsica 

Geo  Prizm  

7 

Expo  „ 

Lincoln  Town  Car  

OWsmobile  Silhouette  APV  ... 

Dodge  Spirit „„ 

Chevrolet  Beretta  

Maxinrvj  

Chevrolet  Camaro .*. 

Geo  Tracker  

Mercury  Tracer 


Thefts 
1992 


282 
1,634 
746 
218 
1,895 
122 
494 
105 
536 
112 

67 
1,432 
269 
127 
395 
731 
2,217 
386 

64 

443 

3 

172 

25 

30 
717 

29 
5 
141 
237 
250 
174 
870 
949 
134 
334 
1 
115 
824 
280 
281 
502 
825 
564 

37 
109 
712 
101 
429 
300 
542 
422 
224 
145 


Production 

(m(gr's) 

1992 


11,863 

72,499 

34,229 

10,775 

117,085 

8,300 

34,905 

7.620 

40,297 

8,628 

5,443 

125,544 

24,607 

11,892 

38,900 

73,392 

225.458 

41,463 

6,959 

48.278 

335 

21,482 

2,925 

3,548 

85.218 

3.599 

625 

18,340 

30,912 

33,331 

23,793 

120,417 

133,275 

18.943 

47.357 

142 

16,458 

112,586 

40,516 

41,067 

77.170 

123.871 

85,000 

5,563 

16,586 

109,142 

15.499 

66.927 

47,244 

86,448 

67,909 

36,230 

24,398 


(1992  thefts 

per  1,000 

vehicles 

produced) 

theft  rate 


23.7714 

22.5382 

21.7944 

20.2320 

16.1848 

14.6988 

14.1527 

13.7795 

13.3012 

12.9810 

12.3094 

11.6064 

10.9318 

10.6794 

10.1542 

9.9602 

9.8333 

9.3095 

9.1967 

9.1760 

8.9552 

8.0067 

8.5470 

8.4555 

8.4137 

8.0578 

8.0000 

7.6881 

7.6669 

7.5005 

7.3131 

7.2249 

7.1206 

7.0739 

7.0528 

7.0423 

6.9875 

7.3189 

6.9109 

6.8425 

6.5051 

6.6602 

6.6353 

6.6511 

6.5718 

6.5236 

6.5165 

6.4100 

6.3500 

6.2697 

6.2142 

6.1827 

5.9431 


Manufacturer 


54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 


Nissan  ....[. 

Mitsubishi 

Honda/Acura 

General  Motors  . 
General  Motors  . 
Chrysler  Corp  ... 

Toyota 

Chrysler  Corp  ... 

Isuzu 

Honda  

General  Motors  . 

Mitsubishi 

Toyota 

Mitsubishi 

General  Motors  . 
Ford  Motor  Co  .. 
General  Motors  . 
Mercedes-Benz 

Toyota 

Suzuki 

Chrysler  Corp  ... 
Chrysler  Corp  .... 
Ford  Motor  Co  .. 

BMW 

Nissan 

Mazda 

General  Motors .. 
General  Motors  .. 
Ford  Motor  Co  ... 
General  Motors  .. 

Porsche  

Mercedes-Benz  . 
Chrysler  Corp  .... 

Toyota 

Nissan 

General  Motors .. 
Chrysler  Corp  .... 
Ford  Motor  Co  ... 
Chrysler  Corp  .... 

Suzuki 

Ford  Motor  Co  ... 
General  Motors  .. 
General  Motors .. 
General  Motors .. 
Rover  Group  ...... 

Toyota 

Mazda 

General  Motors 
General  Motors 
General  Motors , 

Mazda 

BMW 

Ford  Motor  Co  ., 

Toyota 

Nissan 

General  Motors . 

Honda/Acura 

Ford  Motor  Co  .. 
General  Motors . 

Nissan 

Mitsubishi 

Alfa  Romeo 

Chrysler  Corp  ... 
Ford  Motor  Co  .. 
Ford  Motor  Co  .. 

Hyundai  

Mazda 

Toyota 


Make/model 
(line) 


Pickup  Tojck 

Galant/Sigma 

Legend  

Chevrolet  Astro 

GMC  Sonoma 

Plymouth  Acclaim 

Supra  

Plymouth  Sundance  

Amigo  

Accord 

Pontiac  Firetiird  

Mirage 

MR2  

Precis 

Cadillac  Allante 

ThurxJerbird  

Geo  Metro  

129 , 

Corolla/Corolla  Sport , 

Sidekick  

Dodge  Shadow 

Dodge  Monaco  

Escort  

3 

240  SX „ 

626/MX-6  

Cadillac  Fleetwood/DeVille  .... 

Geo  Storm 

Mercury  Cougar 

Pontiac  Grand  Prix  

911  

140 

Dodge  Daytona  

Cressida  

Stanza  

GMC  Safari 

Letjaron  Sedan 

Tempo 

Eagle  Talon  

Swift 

Mercury  Topaz  

OldsrTX)bile  Cutlass  Supreme 

Buick  Skylark 

Chevrolet  S-10  Pickup 

Range  Rover  MPV  

Celica „ 

Navajo  

Chevrolet  Sportvan  G-10 , 

GMC  Rally  Sportvan  

Chevrolet  Cavalier 

MX-3  

5 

Lincoln  Continental 

Paseo  

Infiniti  045  

Chevrolet  Caprice 

Integra  

F150  Pickup  Truck  

Pontiac  Grand  Am 

NX  Coupe 

Eclipse  

164 

Eagle  Premier 

Festiva  

Mercury  Sat)le  

Sonata  

B  Series  Pickup _„ 

Tercel 


Thefts 
1992 


Production 

(mfgr's) 

1992 


(1992  thefts 

per  1 ,000 

vehicles 

produced) 

theft  rate 


396 

66,873 

5.9217 

251 

42.392 

5.9209 

2/3 

47.071 

5.7997 

708 

122,540 

5.7777 

254 

44.152 

5.7529 

427 

74,118 

5.7611 

5 

900 

5.5556 

348 

62.645 

5.5551 

50 

9,122 

5.4813 

2,195 

403,898 

5,4345 

134 

25,187 

5.3202 

277 

52.845 

5.2417 

22 

4.200 

5.2381 

11 

2,102 

5.2331 

10 

1,920 

5.2083 

386 

74.011 

5.2154 

497 

95,840 

5.1857 

39 

7,532 

5.1779 

1.034 

199.700 

5.1778 

66 

12,862 

5.1314 

390 

76.286 

5.1123 

10 

1,960 

5.1020 

784 

156,043 

5.0243 

229 

45,603 

5.0216 

135 

27,033 

4.9939 

170 

34,207 

4.9697 

667 

136,318 

4.8930 

335 

69,001 

4.8550 

228 

47,032 

4.8478 

514 

106,831 

4.8113 

9 

1.870 

4.8128 

72 

15,183 

4.7421 

50 

10,943 

4.5691 

17 

3,800 

4.4737 

272 

61 .040 

4.4561 

178 

40.242 

4.4232 

174 

39,553 

4.3992 

912 

208,614 

4.3717 

121 

28,246 

4.2838 

35 

8,220 

4.2579 

326 

77,030 

4.2321 

338 

82,532 

4.0954 

223 

55,668 

4.0066 

725 

183,145 

3.9586 

21 

5,350 

3.9252 

109 

28,000 

3.8929 

17 

4,404 

3.8601 

11 

2,867 

3.8368 

5 

1,167 

4.2845 

804 

220,896 

3.6397 

104 

27,674 

3.7580 

82 

21,859 

3.7513 

149 

39,792 

3.7445 

220 

59,200 

3.7162 

48 

13,126 

3.6569 

258 

71,559 

3.6054 

176 

49.099 

3.5846 

420 

117,887 

3.5627 

670 

190.312 

3.5205 

32 

9.202 

3.4775 

210 

61,005 

3.4423 

2 

583 

3.4305 

16 

4,730 

3.3827 

72 

21,350 

3.3724 

398 

118,357 

3.3627 

98 

29.152 

3.3617 

142 

44,943 

3.1596 

312 

99280 

3.1452 
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Theft  Rates  of  Model  Year  1992  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1992— Continued 


122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

136 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

186 

186 

187 

188 

189 


Manufacturer 


Honda/Acura ._., 

Mazda  

General  Motors , 
General  Motors . 

Mazda  

Isuzu 

Subaru 

Ford  Motor  Ca 
General  Motors 

Nissan 

Mazda  

Toyota _ 

Nissan 

General  Motors . 

Alfa  Romeo 

Toyota 

Chrysler  Corp.  .. 

Hyundai  _.. 

Toyota 

Volkswagen 

Chrysler  Corp.  .. 
Chrysler  Corp.  .. 
Mercedes-Benz 
Ford  Motor  Ca  . 
General  Motors  . 

Isuzu 

Chrysler  Corp.  „ 
Toyota 


General  Motors 

Mercedes-Benz 

Ger>eral  Motors 

Honda  

Ford  Motor  Co.  

Ford  Motor  Ca  „. 

Hyundai  .._ 

Ford  Motor  Ca 

Votvo ..„.. 

General  k^ors 

Saab 

Ford  Motor  Ca 

Volvo „ 

Dailiatsu  .„ 

Jaguar 

Toyota „ 

Mitsubishi 

Audi  

Chrysler  Corp 

Jaguar 

Hyundai  „ 

Subaru „_™ 

Toyota 

Mazda 

Chrysler  Corp _.. 

Volvo 

General  Motors 

Chrysler  Corp .™. 

Isuzu 

General  Motors 

General  Motors 

General  Motors 

General  Motors 

Isuzu 

Ford  Motor  Ca 

General  Motors 

Subaru 

General  Motors 

Daihatsu  

Ford  Motor  Ca  ..„ 


Make/nxxJel 
(line) 


NSX  _.. 

323/Protege „ 

OldsmotMte  CUIass  Cruiser 

Buick  Regal 

MX-5  Miata 

Rodeo  

Loyale 

Taurus  


Chevrolet  Lumtna  _ 

Infiniti  M30  „ 

929 

Camry  ._ 

Infiniti  G20  _ 

OWsmobile  98/Touring 

Lexus  SC 

Plymouth  Voyager/Grand 

Excel „ 

Lexus  LS  .- 

Passat _ ..„ 

Oodge  Caravark/Grand  

Town  &  CourHry  MPV 

201 : 

Expkxer  

PoifTtiac  Bonneville 

Pickup 

Jeep  Comanche 

Pickup  Truck 

Buick  Roadmaster 

124  ..„ „ 

Cadillac  Eldorado  

Civic 

Ranger  Pickup 

Mercury  Capri 

Etantra  

Crown  Victoria 

240 _ 

Oklsmobile  Toronado/Trofeo 

900....„ „ „ 

Mercury  Grarxl  Marquis  

960 

Rocky  MPV 

XJS  , 

Lexus  ES 

Pickup  Truck 

80«0 

Plymouth  Laser 

XJ6  — -«_»._...._._.._..„..„„, 

Scoupe  

Legacy 

Previa  

MPV  Wagon  

Dodge  Dakota  Pickup  

740 

Buick  Riviera  

Eagle  Summit ^ 

Trooper/Trooper  II  

Oktemot)ile  Achieva 

Saturn  SC 

OWsmobile  88  Royale 

Buick  Park  Averuje 

Stylus 

E150  Van 

Saturn  SL  

SVX  

CadWac  Seville 

Charade 

Aerostar 


Thefts 
1992 


4 

276 
20 

276 
78 

154 
56 

927 

642 

9 

76 

760 
38 

117 

2 

74 

485 

189 
80 
36 

660 
32 
35 

737 

272 

94 

7 

397 

137 
64 
68 

447 

553 
16 

139 

241 
45 
13 
30 

292 

14 

7 

4 

74 

47 

1 

39 

10 

70 

113 
76 
73 

197 
16 
18 
51 
22 

123 
37 

127 

70 

2 

10 

127 

9 

39 

144 


Production 

(mfgr^) 

1992 


1.281 

95,583 

6,963 

98,281 

27,749 

55,013 

20,046 

338,120 

217,390 

3,319 

28,704 

287.200 

14,398 

44,521 

765 

28,800 

189.043 

74,802 

32,800 

14,801 

271,572 

13,207 

14,677 

309.206 

117,010 

40,366 

3,008 

171.500 

59,765 

28,082 

29,851 

200.959 

249334 

7,304 

64,146 

111,263 

20,875 

6,141 

14,943 

146,546 

7.139 

3,600 

2.065 

38,500 

24,650 

541 

21,808 

5.671 

40,420 

66,424 

44,900 

45,934 

125,804 

10,718 

12.324 

35,535 

15,580 

73,880 

26,865 

106,099 

63,474 

1,963 

9,990 

128.142 

9,288 

40,346 

18,200 

155.838 


(1992  thefts 

per  1,000 

vehicies 

produced) 

theft  rate 


3.1226 

2.8875 

2.8723 

2.8083 

2.8109 

2.7993 

2.7936 

2.7416 

2.9532 

2.7117 

2.6477 

2.6462 

2.6393 

2.6280 

2.6t44 

2.5694 

2.5656 

2.5267 

2.4390 

2.4323 

2.4303 

2.4230 

2.3847 

2.3835 

2.3246 

2.3287 

23271 

2.3149 

2.2923 

2.2790 

2.2780 

2.2243 

2.2135 

2.1906 

2.1669 

2.1660 

2.1557 

2.1169 

2.0076 

1.9925 

1.9611 

1.9444 

1.9370 

1.9221 

1.9067 

1.8484 

1.7883 

1.7634 

1.7318 

1.7012 

1.6927 

1.5892 

1.5659 

1.4928 

1.4606 

1.4352 

1.4121 

1.6649 

1.3773 

1.1970 

1.1028 

1.0241 

1.0010 

0.9911 

0.9690 

09666 

0.9341 

0.9240 


Theft  Rates  of  Model  Year  1992  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1992— Continued 


190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
214 
215 


Manufacturer 


Audi 

Porsche  

General  Motors 
Chrysler  Corp.  . 
General  Motors 
General  Motors 
Chrysler  Corp.  . 

Saab 

Volkswagen  

Chrysler  Corp.  . 
Chrysler  Corp.  . 

Volvo 

Subaru 

Rolls-Royce  

Rolls-Royce  

Rolls-Royce  

Peugeot 

Peugeot 

Mazda 

Lamborghini 

Ferrari  

Ferrari  

Ferrari  

Ferrari 

Chrysler  Corp.  . 
Aston  Martin  .... 


Make/model 
(line) 


100/S4  

968 

Buick  Estate.'Roadmast  Wagon 

Plynnouth  Colt/Colt  Vista 

OkJsmobile  Custom  Cruiser  

Buick  LeSabre  

Dodge  Colt'Colt  Vista 

9000 

Fox 

Dodge  Ram  Pickup  

Dodge  Ram  WagonA/an  B150  . 

940 

Justy  , 

Turtx)  R  

Comiche/Continental  

Sil  Spirit/Spur/Muls/Eight 

506 

405 

RX-7 

Diablo  

Morxlial  

348 

F40  

Testarossa 

Dodge  Viper  

Sakx)nA/antageA/olante  


Thefts 
1992 


10 
1 
9 

24 

3 

104 

19 
5 
1 

10 
4 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Production 

(mfgr's) 

1992 


10,823 

1,195 

1 1 ,020 

29,971 

4,347 

162,068 

32,372 

9,486 

2,043 

83.090 

50,618 

17,750 

1,213 

37 

15 

44 

224 

218 

1 

52 

49 

161 

60 

240 

285 

2 


(1992  thefts 

per  1 ,000 

vehicles 

produced) 

theft  rate 


0.9240 
0.8368 
0.8167 
0.8008 
0.6901 
0.6417 
0.5869 
0.5271 
0.4895 
0.1204 
0.0790 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review.        . 

November  22,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission|s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 
OMB  Number.  1515-0086 
Fonn  Number.  CFs  214.  214A,  214B, 

214Cand216 
Type  of  Review:  Extension 
Title:  Application  for' Foreign -Trade 

Zone  Admission  and/or  Status 

Transaction  (214,  214A,  214B,  214) 

Application  for  Foreign-Trade  Zone 

Activity  Report  (216) 


Description:  These  documents  allow 
business  firms  to  apply  for  admission 
of  goods  to  a  foreign-trade  zone,  and 
for  foreign-  trade  zone  grantees  and 
U.S.  Customs  to  authorize  admissions 
without  pa>Tnent  of  duties  and  taxes. 
Also,  allows  firms  to  apply  for  and 
receive  an  appropriate  zone  status. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
6,514 

Estimated  Burden  Hours  Per 
Respondent:  17  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
18,001  hours 

Clearance  Officer.  Laverne  Williams 
(202)  927-0229  U.S.  Customs  Service 
Paperwork  Management  Branch  Room 
6316, 1301  Constitution  Avenue, 
N.W..  Washington,  DC  20229 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-7340  Office  of  Management  and" 
Budget  Room  10226,  New  Executive 
Office  Building  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[PR  Doc.  94-29352  Filed  11-28-94;  8:45  am] 

BILUNG  COOE  4820-02-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  21, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
SPECIAL  REQUEST:  In  order  to  make 
these  forms  available  to  the  affected 
respondents  in  a  timely  manner,  the 
Department  of  the  Treasury  is 
requesting  approval  from  the  Office  of 
Management  and  Budget  (OMB)  of  the  . 
information  collection  described  below 
by  September  23, 1994.  Departmental 
Offices/Office  of  Data  Management 
OMB  Number  1505-0023 
Eorm  Number.  Treasury  International 

Capital  (TIC)  Form  CM 
Type  of  Review.  Extension 
Title:  Dollar  Deposit  and  (Certificate  of 

Deposit  Claims 


JMI 
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Description:  This  report  is  required  by 
law  and  is  designed  to  gather  timely 
and  accurate  information  on 
international  capital  movements  by 
collecting  data  on  deposit  and 
certificate  of  deposit  claims  held  on 
banks  abroad  by  nonbanking 
enterprises  in  the  United  States. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  175 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  Monthly 

Estimated  Total  Reporting  Burden: 
1.050  hours 

OMB  Number.  1505-0088 

Form  Number.  Treasury  International 
Capital  (TIC)  Form  BL-3 

Type  of  Review.  Extension 

TiUe:  Intermediary's  Notification  of 
Foreign  Borrowing  Denominated  in 
Dollars 

Description:  This  form  is  designed  for 
use  by  a  bank  or  other  institution  to 
notify  a  nonbanking  customer  of  its 
obligation  to  report  on  TIC  Form  CQ- 
1  borrowings  from  foreigners  that  will 
not  be  reported  by  the  bank  or  other 
intermediary  as  a  custody  liability  on 
TIC  Form  BL-2. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  50 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Responses  On  occasion 

Estimated  Total  Reporting  Burden:  300 
hours 

Clearance  Officer.  Lois  K.  Holland  (202) 
622-1563,  Departmental  Offices. 
Room  2110.  1425  New  York  Avenue, 
N.W..  Washington,  DC  20220 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Offictir. 

IFR  Doc.  94-29349  Filed  11-28-94;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  21, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  luider  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  95-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 
OMB  Number:  1545-0138 

Form  Number.  IRS  Form  2063 
Type  of  Review:  Elxtension 
Title:  U.S.  Departing  Alien  Income  Tax 
Statement 

Description:  Form  2063  is  used  by  a 
departing  resident  alien  against  whom 
a  termination  assessment  has  not  been 
made,  or  a  departing  nonresident 
alien  who  has  no  taxable  income  from 
United  States  sources,  to  certify  that 
they  have  satisfied  all  U.S.  income  tax 
obligations.  The  data  is  used  by  IRS 
to  certify  that  de]>arting  aliens  have 
complied  with  U.S.  income  tax  laws. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,540 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping — 7  minutes 
Learning  about  the  law  or  the  form — 

2  minutes 
Preparing  the  form — 32  minutes 
Copy,  assembling,  and  sending  the 
form  to  the  IRS — 14  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  18.691  hours 

OMB  Number- 1545-1096 

Form  Number  IRS  Form  91 17 

Type  of  Review:  Extension 

Title:  Excise  Tax  Program  Order  Blank 
for  Forms  and  Publications 

Description:  Form  9117  allows 
taxpayers  who  must  file  Form  720 
returns  a  systemic  way  to  order 
additional-tax  forms  and 
informational  publications. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
15,000 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes 

Frequency  of  Response:  Aruiually 

Estimated  Total  Reporting  Burden:  500 
hours 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution 
Avenue.  N.W.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer 

[PR  Doc.  94-29350  Filed  11-28-94;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  21. 1994. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 
OMB  Number  1545-0028 
Form  Number:  IRS  Form  940  and  940- 

PR 
Type  o^  Re\iew:  Resubmission 
Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return 
(940)  Planilla  Para  La  Declaracion 
Anual  Del  Patrono-  La  Conlribucion 
Para  El  DesempJeo  (FUTA)  (94(>-PR) 
Description:  Internal  Revenue  Code 
(IRC)  section  3301  imposes  a  tax  on 
employers  based  on  the  first  $7,000  of 
taxable  annual  wages  paid  to  each 
employee.  IRS  uses  the  information 
reported  on  Forms  940  and  940-PR 
(Puerto  Rico)  to  ensure  that  employers 
have  reported  and  figured  the  correct 
FUTA  wages  and  tax. 
Respondents:  Individuals  or 
households.  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations 
Estimated  Number  of  Respondents/ 

Recordkeepers:  1,332,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  940  - 

Fomi  940- 
PR 

Recofd- 

11  hf..  43 

12  hr.,  12 

keeping. 

mm. 

min. 

Learning 

18  min  „.. 

12  mm. 

atxxjtthe 

Law  or  the 

form. 

Preparing  and 

30  min  

24  mia 

sending  the 

form  to  the 

IRS. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17,209,622 
hours 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue.  N.W..Washington.  DC  20224 


OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  94-29351  Filed  11-28-94:  8;45  am) 

BILUNG  CODE  ««30-01-P 


Customs  Service 

[T.D.  94-94] . , 

License  Cancellation 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.51(a),  the 
following  Customs  broker  license  has 
been  cancelled  without  prejudice, 
effective  May  2,  1994.  This  license  was 
issued  in  the  Los  Angeles  District. 
Jack  Matsukawa— license  no.  4131 


IMI 


Dated :  November  2 1 , 1 994 . 
Philip  Metzger, 

Director,  Office  of  Trade  Operations. 

[FR  Doc.  94-29270  Filed  11-28-94;  8:45  am) 

BILLING  C00€  4820-02-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  ExhitMtion;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  FR  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  in  the  exhibit.  "Italian 
Renaissance  Architecture:  Brunelleschi, 
Sangallo  Michelelangelo — Designed  for 
the  Cathedral  of  Florence  and  St. 


Peter's,  Rome"  (see  list ')  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
of  the  objects  at  The  National  Gallery  of 
Art  from  on  or  about  December  18, 
1994.  to  on  or  about  March  19, 1995.  is 
in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  FEDERAL 
REGISTER. 

Dated:  November  22,  1994. 
Les  Jin, 

General  Counael. 

IFR  Doc.  94-29275  Filed  11-28-94:  8:45  am] 

BILLING  CODE  8Z30-01-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/61  »-5030.  and  the  address  is  Room  700.  U.S. 
Information  Agency,  301  Fourth  Street,  SW.. 
Washington.  DC  20547. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Friday. 

Etecember  2. 1994. 

PLACE:  2033  K  St.,  NW..  Washington, 

DC,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Discussion  of  the  Commission's  Reports  to 
Congress  on  CFTC  and  Exchange  Penalties. 
Computerized  Trading  and  Exchange  Audit 
Trails 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  94-29434  Filed  11-25-94;  8:45  am) 

BILUNG  CODE  6361-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  November  30, 1994, 
10:00  a.m. 

PLACE:  825  North  Capitol  Street  NE., 
Room  9306,  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does    - 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro,  620th  Meeting- 
November  30, 1994,  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 
Docket  No.  HB65-88-1-003,  Farmington 
River  Power  Company 
CAH-2. 
Project  No.  2392-009,  Simpson  Paper 
(Vermont)  Company 
CAH-3. 


Project  No.  1235^008.  City  of  Radford, 
Virginia 
CAH^. 

Project  Nos.  2391-002.  2425-002  and 
2509-002,  Potomac  Edison  Company 
CAH-5. 
Project  No.  11484-000,  Carl  E.  Hitchcock, 
Elaine  Hitchcock  and  Energie 
Development  Company,  Inc. 
Project  No.  11484-000,  Carl  E.  Hitchcock 
CAH-6. 
Docket  No.  UL91-2O-O01,  Ward  Paper 
Compwny 
CAH-7. 

Project  No.  4515-012,  Eric  R.  jacobson 
CAH-8.  Omitted 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER94-1644-000.  Boston  Edison 
Company 
CAE-2. 

Docket  No.  ER94-1 698-000.  Kentucky 
Utilities  Company 
CAE-3. 

Docket  No.  ER94-1402-000,  Cenergy,  Inc. 
CAE-4. 
Docket  No.  ER94-1441-O00.  Alabama 
Power  Company 
CAE-5. 
Docket  Nos.  FA89-28-002  and  003,  System 
Energy  Resources,  Inc. 
CAE-6. 
Docket  No.  EC90-10-010.  Northeast 
Utilities  Service  Company  (Re  Public 
Service  Company  of  New  Hampshire) 
CAE-7. 

Docket  Nos.  ER93-96-000.  EL93-1 1-000 
and  EL93-47-000,  Delmarva  Power  & 
Light  Company 
CAE-8. 
Docket  No.  EF94-504 1-001.  United  States 
Department  of  Energy — Western  Area 
Power  Administration  (Parker  Davis 
Project) 
CAE-9. 

Docket  Nos.  EC93-6-003  and  ER94-1015- 
002,  Cincinnati  Gas  &  ElecUic  Company 
and  PSI  Energy,  Inc. 
CAE-1 0. 
Docket  No.  ER94-1518-O01, 
Commonwealth  Electric  Company 
CAE-1 1. 
Docket  No.  EL94-59-O01.  City  of  Bedford. 
Virginia,  City  of  Danville,  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Richlands,  Virginia  and  Blue  Ridge 
Power  Agency  v.  Appalachian  Power 
Company 
CAE-1 2. 

Docket  No.  TX93-2-O05,  City  of  Bedford, 
Virginia,  City  of  Danville,  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Richlands,  Virginia  and  Blue  Ridge 
Power  Agency 
CAE-1 3. 

Docket  No.  EG95-3-000, 
Termobarranquilla  S.A.,  Empresa  de 
Servicios  Publicos 
CAE-1 4. 


Docket  No.  EG95-^-O00.  Altresco 
Pittsfield,  LP. 
CAE-15. 
Docket  No.  EG95-1-O00,  Nanjing  Power 
Partners  Limited  Partnership 
CAE-16. 
Docket  No.  EG95-2-O00,  EI  Power  (China) 
n.  Inc. 
CAE-1 7. 

Docket  Nos.  EL94-27-000  and  QF86- 
1014-006,  Newark  Bay  Cogeneration 
Partnership,  LP. 
CAE-18. 

Docket  Nos.  EL94-70-O0O  and  QF85-287- 
001,  The  United  States  Department  of  the 
Navy 

Consent  Agenda — Miscellaneous 
CAM-1. 
Docket  No.  RM95-2-000,  Videotapes 

Consent  Agenda — Oil  and  Gas 
CAG-1. 

Omitted 
CAG-2. 

Docket  Nos.  RP95-10-000  and  RP94-332- 
003.  Florida  Gas  Transmission  Company 
CAG-3. 

Docket  No.  RP95-15-000,  Texas  Eastern 
Transmission  Corporation 
CAG-4. 
Docket  No.  RP95-2(M)00,  Southern 
Natural  Gas  Company 
CAG-5. 
Docket  Nos.  RP95-25-000  and  RP94-119- 
000,  Texas  Gas  Transmission 
Corporation 
CAG-6. 
Docket  Nos.  RP95-27-O0O  and  RP94-380- 
003,  Southern  Natural  Gas  Company 
CAG-7. 

Docket  No.  RP95-29-000,  Southern 
Natural  Gas  Company 
CAG-8. 

Docket  No.  RP95-31-0O0,  National  Fuel 
Gas  Supply  Corporation 
CAG-9. 

Docket  No.  RP95-34-000,  Transcontinental 
Gas  Pifie  Line  Corporation 
CAG-10. 
Docket  No.  RP95-36-000.  ANR  Storage 
Company 
CAG-1 1. 
Docket  No.  TM95-2-1 7-000,  Texas  Eastern 
Transmission  Corporation 
CAG-12. 

Omitted 
CAG-1 3. 

Omitted 
CAG-14. 

Omitted 
CAG-1 5. 
Docket  No.  RP94-397-002,  K  N  Interstate 
Gas  Transmission  Company 
CAG-16. 
Docket  No.  RP95-24-000,  Wyoming 
Interstate  Company.  Ltd. 
CAG-17. 


IMI 


Docket  Na  RP95-26-000,  Pacific  Gas 
Transmission  Company 
CAG-1 8. 
Docket  No.  RP95-28-000,  Williams 
Natural  Gas  Company 
CAG-19. 
Docket  No.  RP95-30-000.  Koch  Gateway 
Pipeline  Company 
CAG-20. 
Docket  No.  RP95-3  2-000.  NorAm  Gas 
Transmission  Company 
CAG-21. 
Docket  No.  RP95-33-000,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-2  2. 
Docket  No.  RP95-35-O00,  K  N  Interstate 
Gas  Transmission  Company 
C\G-23.  I 

Omitted        I 
CAG-24.  ' ' 

Docket  No.  RP94-325-O01,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-25. 
Docket  No.  RP85-39-009,  Wyoming 
Interstate  Company.  Ltd. 
CAG-26. 

Docket  Nos.  RP88-262-029,  000.  022,  023, 
026,  027.  028.  CP89-91 7-000,  CP89- 
281-000.  CP89-817-000  and  004, 
Panhandle  Eastern  Pipe  Line  Company 
CAG-27. 

Docket  Nos.  RP94-384-002  and  RP94- 
150-002.  ANR  Pipeline  Company 
CAG-28. 

Docket  Nos.  ST88-2555-006,  ST88-2905- 
002.  ST88-333 7-002,  ST88-4 98 5-001. 
ST89-229-001.  consolidated;  ST89- 
1708-003  and  ST89-1775-002, 
Louisiana  Intrastate  Gas  Corporation 
CAG-29. 

Docket  No.  KP94-328-001.  K  N  Interstate 
Gas  Transmission  Company 
CAG-30. 

Omitted 
CAG-3 1. 
Docket  No.  GT94-35-001.  Northwest 
Pipeline  Corporation 
CAG-32. 
Docket  No.  RP94-43-003,  ANR  Pipeline 
Company  ;  ■ 
CAG-33.  !  I 

Docket  No.  RP93-166-003,  Tennessee  Gas 
Pipeline  Company 
CAG-34. 

Docket  Nos.  IS92-3-002.  IS93-6-002  and 
IS94-10-004,  Amerada  Hess  Pipeline 
Company 
Docket  Nos.  IS92-4-002,  IS93-7-002  and 
IS94-1 1-004,  ARCO  Transportation 
Alaska,  Inc. 
Docket  Nos.  IS92-5-002.  IS93-8-002  and 
IS94-12-004,  BP  Pipelines  (Alaska)  Inc. 
Docket  Nos.  IS92-6-002,  IS93-9-002  and 
IS94-14-004,  Exxon  Pipeline  Company 
Docket  Nos.  IS92-7-002,  IS93-10-002, 
IS93-38-O02,  IS94-  3-002,  IS94-13-004 
and  IS94-15-004,  Mobil  Alaska  Pipeline 
Company 
Docket  Nos.  IS92-8-O02.  IS93-1 1-002  and 
IS94-16-004,  Phillips  Alaska  Pipeline 
CorpKjration 
Docket  Nos.  1392-9-002,  IS93-1 2-002. 
IS94-17-004  and  IS94-31-004.  Unocal 
Pipeline  Company 
Docket  No.  OR92-2-001,  ARCO  Alaska, 
Inc.  V.  Amerada  Hess  Pipeline 
Corporation,  et  al. 
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Docket  No.  OR92-5-001,  Conoco  Inc.  v. 
Amerada  Hess  Pipeline  Corporation, 
etal. 
CAG-35. 
Docket  No.  RP85-177-123.  Texas  Eastern 
Transmission  Corporation 
CAG-36. 

Docket  Nos.  RP94-380-001.  004.  RP94-67- 
013  and  016.  Southern  Natural  Gas 
Company 
CAG-3  7. 

Docket  Nos.  RP92-20a-002.  000.  RP92- 
225-001  and  000.  Texas  Eastern 
Transmission  Corporation 
CAG-38. 

Docket  Nos.  RP94-67-015.  RP94-133-006 
and  RP94-165-007,  Southern  Natural 
Gas  Company 
CAG-39. 

Omitted 
CAG-40. 
Docket  No.  RP95-1 2-000.  Southern 
Natural  Gas  Company 
CAG-41. 

Docket  Nos.  RP91-41-029,  004,  RP91-90- 
000.  TM92-9-21-000,  TM91-12-21- 
000.  TM92-10-21-000.  TM92-2-21- 
000,  TM92-1 1-21-000.  TM92-3-21-O00 
and  TM93-5-21-000.  Columbia  Gas 
Transmission  Corporation 
CAG-42. 

Docket  Nos.  OR94-6-000,  IS87-1 4-000, 
et  al.  and  IS91-25-000.  Buckeye  Pipe 
Line  Company,  L.P. 
Docket  No.  RM93-1 1-000.  Revisions  to  Oil 
Pipeline  Regulations  to  the  Energy  Policy 
Act  of  1992 
CAG-43. 

Docket  No.  GP95-3-000.  Railroad 
Commission  of  Texas.  Tight  Formation 
Area  Determination,  FERCTvio.  )D92- 
02505T  (Texas-15  Addition  3) 
CAG-44. 
Docket  No.  GPg4-l  8-000.  State  of 
Louisiana  Office  of  Conservation — 
Geopressured  Brine  Gas  Well 
Determinations  (FERC  Nos.  JD94-04615, 
JD94-O6209.  JD94-06208,  [094-06207 
and  )D94-94-06206) 
CAG-45. 
Docket  No.  GP95-2-000.  Bureau  of  Land 
Management  (FERC  No.  JD94-03252T) 
CAG-46. 
Docket  No.  MG88-2-005.  Algonquin  Gas 

Transmission  Company 
Docket  No.  MG88-55-005,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  MG88-26-005,  Texas  Eastern 

Transmission  Corpmration 
Docket  No.  MG88-54-O04.  Trunkline  Gas 
■  Company 
Docket  No.  MG9O-3-003.  Trunkline  LNG 

Company 
Docket  No.  MG91-2-O03.  Southwest  Gas 
Storage  Company 
CAG-47. 
Docket  No.  MG91-7-000,  Ozark  Gas 
Transmission  System 
CAG-48. 

Docket  Nos.  CP91-1627-000  and  001. 
Tennessee  Gas  Pipeline  Company 
CAG-49. 
Docket  Nos.  CP92-498-000  and  004. 
Trunkline  Gas  Company 
CAG-50. 


Docket  Nos.  CP93-57-002  and  CP92-189- 

002,  Superior  Offshore  Pipeline 
Company 

CAG-51. 

Docket  Nos.  CP93-79-003  and  005.  Mid 
Louisiana  Gas  Company  and  Fairbanks 
Gathering  Company 
CAG-52. 
Docket  No.  CP93-326-001,  Eastern 

American  Energy  Corporation 
Docket  No.  CP93-328-001.  Columbia  Gas 
Transmission  Corporation 
CAG-53. 
Docket  Nos.  CP94-36-001  and  003.  Arkia 
Gathering  Services  Company 
CAG-54. 
Docket  No.  CP94-59-0O4.  Cove  Point  LNG 

Limited  Partnership 
Docket  No.  CP94-57-003.  Columbia  LNG 
Corporation 
CAG-55.  • 
Docket  No.  CP9<^-147-001.  Williams 

Natural  Gas  Company 
Docket  No.  CP94-163-001.  Kansas  Gas 
Supply  Corporation 
CAG-56. 
Docket  No.  CP94-107-001.  NorAm  Gas 

Transmission  Company 
Docket  No.  CP94-201-001,  BCF  Gas.  Ltd. 
CAG-,57. 
Docket  No.  CP94-207-001.  Southern 
California  Gas  Company 
CAG-58.  Omitted 
CAG-59.  Omitted 
CAG-60. 

Docket  No.  CP94-282-000.  Northwest 
Pipeline  Corporation 
CAG-61. 

Docket  Nos.  CP94-19-000  and  RS92-82- 
000,  Superior  Offshore  Pipeline 
Company 
Docket  No.  CP94-20-O00.  Field  Gas 
Gathering  Inc. 
CAG-62. 

Docket  No.  CP94-804-000,  PetroCorp. 
Incorpx)  rated 
CAG-63. 

Docket  No.  CP94-808-000.  Shell  Gas 
Pipeline  Company  and  BP  Exploration  & 
Oil  Inc. 
CAG-64.  Omitted 
CAG-65.     ■ 

Docket  Nos.  CP9O-1372-003,  CP90-1373- 

003,  CP90-1374-003  and  CP90-1375- 
003,  Altamont  Gas  Transmission 
Company 

CAG-66. 

Docket  Nos.  RP93-186-O00.  001  and  002. 
Carnegie  Natural  Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  No.  TX94-t-000.  Tex-La  Electric 

Cooperative  of  Texas.  Inc. 
Docket  No.  ER94-1385-000.  West  Texas 
Utilities  Company.  Request  for 
transmission  service  under  section  211 
of  the  Federal  Power  Act. 
E-2. 
Omitted 
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Oil  and  Gas  Agenda 

/.  Pipeline  Fate  Ktatters 

PR-1.  Omitted 
PR-2.  Omitted 

//.  Restructuring  Matters 
RS-1.  Reserved 

///.  Pipeline  Certificate  Matters 
PC-1 .  Reserved 

Dated:  November  23, 1994. 
Lois  D.  Cashell, 
Secretary 

|FR  Dot:.  94-29448  Filed  11-25-94;  11:08 

ami 

BILLING  COOe  6717-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

Decembers,  1994. 

PLACE:  Marriner  S.  Eccles  FederaL 

Reser\'e  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1995  Federal  Reser\e  Board 
officer  salary  structure  and  merit  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenfs.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Covne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  25, 1994. 
lennifer  ).  lohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-29516  Filed  11-25-94;  3:19  pml 
BILUNG  COOE  6210-01-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  28.  December 
5,  12,  and  19,  1994. 


PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  28 

There  are  no  meetings  scheduled  for  the 
Week  of  November  28. 

Week  of  December  5— Tentative 

Wednesday,  December  7 

10:00  a.m. 

Briefing  on  Pilot  Diagnostic  Evaluation 
Program  and  Use  of  Licensee  Self- 
Assessments  in  Inspections  (Public 
Meeting) 

(Contact:  1st  part  Ellis  Merschoff,  404- 
331-5179  and  2nd  part  Frank  Gillespie. 
301-504-1275) 
2:00  p.m. 

Briefing  on  Status  of  Reactor  Pressure 
Vessels  in  Commercial  Nuclear  Power 
Plants  (Public  Meeting) 

(Contact:  Brian  Sheron,  301-504-2722) 

Thursday,  December  8 
2:00  p.m. 
Briefing  on  Proposed  Rule — Revision  to 
Appendix  J  to  10  CFR  Part  50  (Public 
Meeting) 
(Contact:  Joseph  Murphy.  301-415-5670) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  12— Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  12. 

Week  of  December  19— Tentative 

Monday,  December  19 
10:00  a.m. 
DOE  Briefing  on  Status  of  High  Level 
Waste  Program  (Public  Meeting) 

Tuesday,  December  20 
10:00  a.m. 
Briefing  on  Progress  of  Design  Certification 

Review  and  Implementation  (Public 

Meeting) 

Wednesday,  December  21 
10:00  a.m. 
Briefing  by  International  Programs 
(Closed— Ex.  1) 
2:00  p.m. 


Briefing  by  Nuclear  Energy  Institute  (NEI) 
on  Their  Nuclear  Regulatory  Review 
Study  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meeting 
call  (Recording)— (301)  504-1292. 
CONfACT  PERSON  FOR  INFORMATION:  Dr. 
Andrew  Bates  (301)  504-1963. 

Dated:  November  23, 1994. 

Andrew  L.  Bales, 

Chief.  Operations  Branch,  Office  of  the 
Secretary. 

(FR  Doc.  94-29467  Filed  11-25-94;  8:45  ami 
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PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors  Meeting 

ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  announces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 

DATE:  The  meeting  vdll  be  held 
Wednesday,  December  14, 1994,  at 
10:00  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation,  Suite  1220  North,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901. 
and  is  open  to  the  public. 

Dated:  November  22, 1994. 
Lester  M.  Hunkele  m. 
Executive  Director. 

IFR  Doc.  94-29503  Filed  11-25-94;  8:45  am| 
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Tuesday 
November  29,  1994 


Part  II 

Department  of  the 
Treasury 

Office  of  the  Comptroller  of  the  Currency 

12  CFR  Part  5 

Rules,  Policies,  and  Procedures  for 
Corporate  Activities;  Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  5 
[Docket  No.  94-18] 
R»N  1557-AB27 

Rules,  Policies,  and  Procedures  for 
Corporate  Activities 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC}  is  proposing  to 
revise  its  rules  governing  corporate 
applications  and  notices.  This  proposal 
is  another  component  of  the  OCC's 
Regulation  Review  Program  to  update 
and  streamline  OCC  regulations  and  to 
reduce  unnecessary  regulatory  costs  and 
other  burdens.  The  proposal  would 
extensively  revise  and  reorganize  the 
OCC's  rules  for  national  bank  corporate 
activities.  The  purpos>e  of  the  proposal 
is  to  modernize  and  clarify  the  rules, 
reduce  regulatory  burden  in  connection 
with  national  bank  corporate  activities, 
and,  consistent  with  statutory 
.  requirements,  impose  regulatory 
requirements  only  where  needed  to 
address  safety  and  soundness  concerns 
or  accomplish  other  statutorj' 
responsibilities  of  the  OCC. 
DATES:  Comments  must  be  received  by 
January  30.  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
250  E  Street.  SW.  Washington.  DC 
20219,  Attention:  Docket  No.  94-18. 
Comments  will  be  available  for  pubhc 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMAT»OH  CONTACT: 
Stuart  E.  Feldstein,  Senior  Attorney. 
Legislative  and  Regulatory  Activities. 
(202)  874-5090;  Laurie  P.  Sears, 
Attomev.  Legislative  and  Regulatory, 
(202)  874-5090;  Jerome  Edelstein, 
Senior  Counsel.  Bank  Activities  and 
Structure,  (202)  874-5300;  Cheryl  A. 
Martin,  Senior  Licensing  Policy  and 
Systems  Analyst,  Licensing  Policy  and 
Systems  Division,  (202)  874-  5060. 

SUPPt-EMENTARY  INFORMATION: 

Background 

Summary  of  Regulation  Review  Program 

The  OCC  is  proposing  comprehensive 
revisions  to  12  CFR  part  5  as  an 
important  component  of  its  Regulation 
Review  Program.  The  goal  of  the 
Program  is  to  review  all  of  the  OCC's 
rules  and  to  eliminate  provisions  that  do 


not  contribute  significantly  to 
maintaining  the  safety  and  soundness  of 
national  banks  or  to  accomplishing  the 
OCC's  other  statutory  responsibihties. 
Another  goal  is  to  improve  clarity  and 
to  better  communicate  the  standards 
that  the  rules  intend  to  convey. 

The  proposed  revisions  to  part  5 
reduce  regulatory  burden  on  national 
banks  by  eliminating  many  regulatory 
requirements  that  are  neither  essential 
to  maintaining  the  safety  and  soundness 
of  national  banks  nor  needed  to 
accomplish  the  OCC's  statutory 
responsibilities.  The  proposed  revisions 
also  simplify  and  clarify  the  OCC's 
corporate  application  procedures  and 
standards. 

Discussion 

The  proposed  revisions  modernize  the 
rules  in  part  5  and  further  the  goals  of 
the  OCC's  Regulation  Review  Program. 
In  order  to  make  part  5  more  accessible 
and  comprehensive,  the  proposal 
restructures  many  sections  and  updates 
others  by  incorporating  interpretive 
rulings  and  significant  OCC  interpretive 
positions. 

More  importantly,  the  proposal 
incorporates  a  major  OCC  initiative  that 
fundamentally  restructures  its  basic 
approach  to  the  corporate  application 
process.  The  proposal  provides  for  a 
new  expedited  review  procedure  for 
many  types  of  applications  submitted  by 
healthy,  well-managed  banks  which 
should  entail  low  levels  of  risk.  This 
new  approach  will  enable  the  OCC  to 
focus  its  resources  on  applications  that 
do  not  fall  within  the  new  expedited 
review  procedure  and  are  therefore 
more  likely  to  present  the  greatest  risk 
to  safety  and  soundness  or  comphance 
concerns — either  because  of  the  nature 
of  the  activity  the  bank  proposes  to 
conduct,  or  the  particular  bank 
proposing  to  undertake  the  activity. 

Tne  proposal  also  relocates  provisions 
relating  to  applications  of  Federal 
branches  and  agencies.  §§  5.23,  5.25, 
5.41,  and  5.43,  to  part  28  to  consolidate 
all  of  the  regulations  concerning  Federal 
branches  and  agencies  and  international 
activities  of  national  banks  in  one 
international  regulation.  The  OCC  will 
make  a  final  decision  on  the  proper 
placement  of  those  provisions  during  its 
review  of  12  CFR  parts  20  and  28.  If  the 
OCC  relocates  these  provisions  relating 
to  applications  of  Federal  branches  and 
agencies  the  OCC  will  include  new 
sections  in  part  5  directing  readers  to 
their  locations. 

The  OCC  invites  comment  on  the 
advisability  of  relocating  these 
provisions. 

The  discussion  below  identifies  and 
explains  significant  proposed  changes  to 


part  5.  The  OCC  requests  general 
comments  on  all  aspects  of  the  proposed 
regulation  as  well  as  specific  comments 
on  major  changes  in  the  rules. 
The  OCC  also  welcomes  any 
additional  comments  relevant  to  this 
proposal.  A  derivation  table  comparing 
the  sections  of  proposed  part  5  to  those 
of  the  current  part  5  follows  this  section 
of  the  preamble. 

Scope  (§5.1) 

The  proposal  clarifies  the  purpose  of 
part  5  by  eliminating  unnecessary 
language.  Information  in  current  §  5.1(b) 
concerning  filings  for  corporate 
activities  and  other  transactions  is 
transferred  to  more  appropriate 
sections— §  5.3— Definitions,  and  §  5.4— 
Filing  required. 

Rules  of  General  Applicability  (§  5.2) 

The  proposal  consolidates  some  rules 
of  general  applicability  for  part  5  in  this 
section  rather  than  repeating  them 
throughout  the  part.  The  proposal  also 
relocates  the  definitions  to  a  separate 
section,  §5.3. 

The  proposal  transfers  the 
Information  regarding  denials  to 
§  5.13 — Decisions.  The  proposal  moves 
the  reference  to  the  "Comptroller's 
Manual  for  Corporate  Activities" 
(Manual),  currently  located  in  §5.14 — 
Forms,  to  this  section,  highhghting  the 
Manual  as  an  additional  source  of 
guidance. 

Delegations  (Current  §5.3) 

The  proposal  removes  the  current 
§  5.3 — Delegations.  The  Comptroller  is 
given  the  authority  to  delegate  in  12 
U.S.C.  4a  and  does  so,  as  appropriate,  by 
order.  A  regulatory  delegation  is  not 
necessary. 

Definitions  (Proposed  §  5.3) 

The  proposal  moves  definitions 
currently  located  throughout  the  part  to 
a  separate  section.  The  proposal  adds 
new  definitions  to  clarify  the  part 
generally,  and  updates  existing 
definitions  to  make  them  more  accurate 
and  precise. 

The  proposal  includes  a  new 
definition,  "eligible  bank,"  that  is  the 
basis  for  a  new  system  of  expedited 
approvals.  Specifically,  "ehgible  banks" 
submitting  filings  for  branches, 
corporate  reorganizations,  operating 
subsidiaries  to  engage  in  certain 
activities,  bank  service  corporations, 
changes  in  permanent  capital,  fiduciary 
powers,  and  various  office  relocations 
will  qualify  to  use  the  expedited 
approval  process. 

Under  the  proposal,  an  "eligible 
bank"  is  a  national  bank  that  is  well 
capitalized,  has  rating  of  1  or  2  under 


the  Uniform  Financial  Institutions 
JlaUng  System  (CAMEL),  has  a 
Conun unity  Reinvestment  Act  (CRA) 
rating  of  "Outstanding"  or 
"Satisfactory,"  and  is  not  subject  to  a 
cease  and  desist  order,  consent  order, 
formal  written  agreement  or  Prompt 
Corrective  Action  directive,  (or,  if 
subject  to  any  such  order,  agreement  or 
directive,  is  informed  in  writing  by  the 
OCC  that  the  bank  may  be  treated  as  an 
"eligible  bank"  for  purposes  of  this 
part). 

The  OCC  requests  comment  on 
whether  the  components  of  the 
definition  of  "eligible  bank"  are  the 
appropriate  criteria  for  this  piurpose. 

The  proposal  adds  a  new  definition, 
"short-distance  relocation,"  used  in 
connection  writh  both  branch  and  main 
office  relocations.  The  proposal  also 
includes  a  definition  for  "capital  and 
surplus"  that  conforms  to  the  definition 
the  OCC  proposes  to  use  in  other  OCC 
regulations.  See  59  FR  6593,  Feb.  11, 
1994.  j 

Filings  Required  (§5.4) 

The  proposal  clarifies  the  basic  filing 
requirements  and  refers  to  12  CFR  4.1a 
for  appropriate  addresses.  Instructions 
on  filings  for  multinational  banks  are 
transferred  from  current  §  5.1  to  this 
section.  Under  the  proposal,  upon  the 
applicant's  request,  the  OCC  may  accept 
the  application  forms  submitted  by  the 
applicant  to  another  Federal  agency  if  it 
covers  the  proposed  action  and  contains 
substantially  the  same  information  that 
the  OCC  would  require.  In  such  case, 
the  OCC  may  require  supplemental 
information.  The  proposal  also  advises 
applicants  that  copies  of  sample 
corporate  application  forms  are 
available  in  the  Manual. 

The  proposal  also  removes  the 
requirement  in  certain  sections  that 
applications  must  be  hand  delivered,  or 
mailed,  return  receipt  requested. 

Fees  (§5.5) 

The  proposal  removes  unnecessary 
information  from  this  section,  such  as 
procedures  for  determining  the  fee 
schedule.  Readers  are  referred  to  12  CFR 
8.8,  regarding  the  Comptroller  of  the 
Currency's  fees. 

In  association  with  the  proposed 
expedited  approvals  for  eligible  banks 
and  other  revisions  of  part  5,  the  OCC 
anticipates  making  adjustments  to  its  fee 
structure. 

Pre-Filing  M^tings  (§  5.6) 

This  section  currently  is  reserved,  and 
the  proposal  removes  it. 


Investigation,  Evaluation,  and  Required 
Information  (§5.7) 

The  proposal  clarifies  and  condenses 
the  relevant  information  and 
incorporates  the  fee  provision 
pertaining  to  investigations  currently 
located  in  §  5.5(c). 

Public  Notice  (§5.8) 

The  proposal  clarifies  the  current 
general  public  notice  requirement  that 
an  applicant  pubfish  a  public  notice  in 
a  newspaper  widely  available  in  each 
area  in  which  the  applicant  proposes  to 
engage  in  a  new  or  expanded  activity.  If 
one  newspaper  is  widely  available  in 
the  multiple  areas  that  an  applicant 
proposes  to  engage  in  a  new  or 
expanded  activity,  the  applicant  need 
only  publish  a  notice  in  that  one 
newspaper.  This  public  notice 
requirement  applies  to  filings  to  charter 
a  national  bank,  establish  a  branch, 
relocate  a  branch,  and  relocate  a  main 
office.  Certain  other  sections  are  subject 
to  statutory  public  notice  requirements. 

In  any  case  presenting  significant  and 
novel  policy,  supervisory,  or  legal 
issues,  the  OCC  may  require  a  public 
notice  process  for  applications  for 
which  the  OCC  does  not  generally 
require  public  notice.  The  OCC  may  also 
determine  that  public  notice  in  addition 
to  the  notice  otherwise  required  is 
needed.  In  these  situations,  the  OCC 
wrill  determine  the  form  and  extent  of 
the  public  notice  (e.g.,  publication  in  an 
appropriate  newspaper,  in  the  Federal 
Register,  or  the  OCC  "Weekly 
Bulletin").  The  OCC  will  determine 
what  is  appropriate  based  on  the  type  of 
filing  and  the  issue  presented  in  order 
to  provide  effective  public  notice 
without  creating  undue  delay. 

The  proposal  also  adds  several 
provisions  that  reduce  regulatory 
burden.  For  example,  the  proposal 
allows  the  publication  of  a  single  notice 
to  serve  as  sufficient  notice  for  two  or 
more  filings.  The  proposal  also  permits 
the  OCC  to  accept  a  notice  published  by 
an  applicant  for  another  banking  agency 
in  lieu  of  the  public  notice  requirements 
of  part  5,  provided  that  the  scope  and 
content  of  the  other  public  notice  are 
comparable  to  what  the  OCC  otherwise 
would  have  required.  Finally,  the 
proposal  removes  an  unnecessary 
paragraph  regarding  notification  of  state 
banking  officials. 

Public  Availability  (§  5.9) 

The  proposal  condenses  this  section 
to  reflect  the  current  OCC  practice  for 
granting  requests  for  information  on 
particular  filings.  Requests  for  public 
information  should  be  in  writing.  The 
OCC  may  deem  information  confidential 


and  withhold  it  fi-om  the  public  file  on 
its  own  accord  or  upon  the  request  of 
the  applicant  or  person  submitting  the 
information. 

Written  Comments  and  Hearing 
Requests  (§5.10) 

The  proposal  reorganizes  this  section, 
removes  unnecessary  or  repetitive 
information,  and  clarifies  the  essential 
material.  The  proposal  amends  and 
transfers  the  paragraph  regarding 
transcripts  to  §  5.11— Hearings. 

The  paragraph  on  comments  and 
extensions  of  the  comment  period  has 
been  consolidated  in  paragraph  (b)  of 
this  section.  The  proposal  clearly 
establishes  the  period  of  time  during 
which  interested  parties  may  submit 
comments  and  be  assured  that  the  OCC 
will  consider  their  comments  in 
deciding  an  application.  As  a  general 
rule,  the  OCC  considers  any  comment  it 
receives  prior  to  making  its  decision. 

The  proposal  includes  a  provision 
allowing  the  OCC  to  extend  the 
comment  period  if  the  applicant  fails  to 
file  all  required  supporting  data  in  time 
to  permit  review  by  interested  persons, 
if  any  person  requesting  an  extension  of 
time  provides  adequate  justification,  or 
if  the  OCC  determines  that  other 
extenuating  circumstances  exist.  The 
proposal  removes  the  provision  in  the 
current  regulation.  §  5.10(c),  that 
automatically  grants  a  14-day  extension 
of  the  comment  period  to  individuals 
whose  request  for  a  hearing  has  been 
denied. 

Hearings  (§5.11) 

The  proposal  reorganizes  and 
streamlines  this  section.  The  pertinent 
background  information  regarding 
hearings  that  the  proposal  removes  ft-om 
this  section  can  be  found  in  the  Manual. 
Under  the  proposal  the  person 
requesting  a  hearing  would  no  longer 
bear  the  cost  of  the  hearing  room  or  the 
OCC's  transcripts.  The  person 
requesting  the  hearing  would  continue 
to  assume  the  cost  of  one  copy  of  the 
transcript  for  his  or  her  use.  Although 
the  proposal  contains  no  statement 
concerning  the  waiver  of  this  cost,  the 
OCC's  position  is  unchanged;  requests 
for  waivers  of  this  cost  will  be 
considered  on  a  case-by-case  basis.  The 
proposal  also  transfers  the  paragraph 
regarding  hearing  transcripts  from  §  5.10 
to  this  section.  Finally,  it  clarifies  that 
hearings  under  this  section  are  not 
subject  to  formal  adjudicatory 
requirements  or  the  Federal  Rules  of 
Evidence. 

Computation  of  Time  (§  5.12) 

The  proposal  makes  no  substemtive 
changes  to  this  section. 
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Decisions  (§5.13) 

The  proposal  reorganizes  and  clarifies 
the  various  types  of  OCC  decisions  on 
niings.  The  proposal  simplifies  the 
section  by  discussing  in  discrete 
paragraphs  the  various  options  available 
to  the  OCC  in  addition  to  ordinary 
approval  (i.e.,  conditional  approval, 
expedited  approval,  and  denials).  It  also 
clarifies  that  in  making  a  decision  on 
any  apphcation  under  this  part,  the  OCC 
may  consider  the  activities,  resources, 
or  condition  of  affiliates  of  the  applicant 
when  they  reflect  on  or  affect  the 
applicant. 

The  proposal  explains  that  the  OCC 
grants  eligible  banks  expedited  approval 
for  certain  filings  and  clarifies  the 
circumstances  under  which  the  OCC 
may  determine  that  an  eligible  bank 
may  not  be  granted  ex]}edited  approval. 
The  OCC  may  decide  not  to  process  an 
apphcation  under  the  expedited 
approval  procedures  if  the  OCC 
concludes  that  the  filing  or  an  adverse 
public  comment  received  prior  to  the 
OCC's  decision  presents  significant 
supervisory.  CRA  (if  applicable),  or 
compliance  concerns,  or  raises 
significant  legal  or  pohcy  issues. 
Adverse  comments  that  do  not  raise 
those  concerns,  or  that  are  frivolous, 
filed  for  competitive  reasons,  filed 
primarily  to  delay  action  on  the  filing, 
or  that  raise  negative  CRA  issues  that 
already  have  been  resolved  between  the 
commenter  and  the  applicant  will  not 
prevent  an  eligible  banks  application 
from  processing  under  the  expedited 
approval  process. 

The  proposal  sets  forth  the 
circumstances  under  which  the  OCC 
will  reconsider  a  decision  it  has  made 
on  a  filing  and  consolidates  the 
paragraph  regarding  OCC 
reconsideration  of  applications.  Persons 
seeking  review  of  a  final  determination 
by  the  OCC  may  also  appeal  to  the  OCC 
Ombudsman  using  the  procedures 
detailed  in  Banking  Circular  272. 
The  proposal  adds  a  provision 
explaining  that  the  OCC  does  not 
generally  grant  a  national  bank  an 
extension  of  time  to  commence  a 
corporate  activity  once  approved  by  the 
OCC.  It  also  expands  upon  the  provision 
regarding  the  OCC's  power  to  nullify  or 
void  a  decision.  Under  the  revised 
provision,  the  OCC  may  nullify  any 
decision  if  there  is  a  material 
misrepresentation  or  omission  in  the 
underlying  filing.  Also,  the  OCC  may 
nullify-  any  decision  on  a  fiHng  that  is 
contrary  to  law,  regulation,  or  OCC 
policy,  or  that  was  granted  due  to  a 
clerical  or  administrative  error  or  a 
materia!  mistake  of  law  or  fact. 


Forms  (§5.14) 

The  proposal  removes  this  section 
because  the  proposal  transfers  this 
information  to  revised  §5.2. 

Organizing  a  Bank  (§  5.20) 

The  proposal  clarifies,  streamlines, 
and  reorganizes  this  section  to  provide 
better  continuity,  eliminate  repetition, 
and  focus  on  issues  important  to  charter 
applications.  It  also  incorporates  and 
consolidates  current  provisions 
regarding  national  banks  that  limit  their 
activities  to  special  purposes,  such  as 
national  banks  limited  to  trust  powers 
and  bankers'  banks,  presently  found  in 
§§  5.22  and  5.27,  respectively. 

The  proposal  adds  a  "licensing" 
paragraph  to  summarize  the  basic 
requirements  for  obtaining  a  national 
bank  charter  from  the  OCC.  The 
proposal  amends  the  "scope"  paragraph 
to  describe  the  contents  of  the  section. 
It  adds  a  "definitions"  paragraph,  with 
some  definitions  based  on  current 
provisions  and  some  new  definitions  to 
assist  the  reader.  In  particular,  the 
definition  of  "bankers'  bank"  is  revised 
to  reflect  changes  to  that  definition 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (the  Riegle 
Act).  The  proposal  also  streamlines  the 
"policy"  paragraph  to  provide 
appropriate  guidance  without 
unnecessary  repetition. 

The  proposal  maintains  the  OCC's 
right,  as  a  condition  of  charter  approval, 
to  object  to  and  preclude  the  hiring  of 
any  officer  for  two  years  following  a 
bank's  commencement  of  business.  It 
also  clarifies  that,  consistent  with  the 
OCC's  practice,  this  right  extends  to 
national  bank  directors.  The  OCC 
reiterates  its  view  that  it  does  not 
believe  that  Congress  in  enacting  section 
914  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FlRf^A)  intended  to  displace  or 
supersede  the  OCC's  longstanding 
authority  under  the  National  Bank  Act's 
chartering  provisions  to  require  prior 
review  of  proposed  changes  in  officers 
and  directors  for  two  years  as  a 
condition  to  granting  a  charter. 

In  response  to  section  308  of  FIRREA 
the  proposal  specifically  states  that  the 
OCC  approves  proposals  to  establish 
minority  institutions  that  have  a 
reasonable  chance  of  success  and  that 
will.be  operated  in  a  safe  and  sound 
manner.  This  provision  demonstrates 
that  the  OCC  proactively  promotes  and 
encourages  creation  of  new  minority 
depository  institutions. 

The  proposal  removes  the  list  of 
additional  factors,  derived  from  12 
U.S.C.  1816  (regarding  insurance  of 


accounts  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)),  to  be 
considered  in  deciding  an  application 
for  a  charter.  Consideration  of  these 
factors  by  the  OCC  is  no  longer  a  legal 
requirement  and  is,  therefore, 
discretionary. 

Because  the  rules  of  general 
applicability  in  subpart  A  of  part  5 
describe  the  various  types  of  decisions 
that  the  OCC  may  reach,  and  the 
grounds  for  denial  and  notification,  the 
proposal  removes  similar  language  from 
this  section. 

In  the  paragraph  on  bankers'  banks, 
the  proposal  clarifies  that  the  OCC  may 
waive  certain  requirements,  but  not 
specific  statutory  requirements  for 
bankers'  banks. 

Organization  of  an  Interim  National 
Bank  (§5.21) 

The  proposal  removes  this  section 
and  incorporates  the  relevant 
information  into  §  5.33— Business 
combinations,  thus  placing  the  interim 
bank  rules  together  with  the  rules  for 
the  business  combinations  in  which 
interims  are  used. 

Organization  of  a  National  Bank 
Limited  to  Trust  Powers  (§  5.22) 

The  proposal  removes  this  seclion 
and  incorporates  any  necessary 
information  from  this  section  in  §  5.20. 

Establishment  of  an  Initial  Federal 
Branch  (Including  a  Limited  Federal 
Branch)  and  a  Federal  Agency  of  a 
Foreign  Bank  (§5.23) 

The  proposal  relocates  to  12  CFR  part 
28  provisions  relating  to  applications  of 
Federal  branches  and  agencies. 

Conversion  (§  5.24) 

The  proposal  reorganizes  and 
streamlines  this  section.  It  clarifies  the 
types  of  entities  that  may  convert  to 
national  bank  charters  under  12  U.S.C. 
35,  encompassing  state  banks  (including 
"state  banks  '  as  defined  in  12  U.S.C. 
214(a))  and  Federal  thrifts,  and  includes 
procedures  for  conversion  from  a 
national  bank  charter  to  another  form  of 
charter. 

The  proposal  provides  explicit 
procedures  for  converting  to  a  national 
bank  charter.  The  proposal  explains  that 
institutions  converting  to  a  national 
bank  charter  must  identify  all 
subsidiaries  that  the  institution  will 
retain  following  the  conversion  and 
provide  information  and  analysis  of  the 
activities  of  the  subsidiaries  as  would  b<» 
required  under  §  5.34 — Operating 
subsidiaries.  The  proposal  also  requires 
institutions  to  identify  nonconforming 
assets,  subsidiaries,  and  activities,  and 
to  describe  plans  for  their  retention  or 


divestiture.  The  pjtiposal  also  amends 
the  section  to  clzuify  that  the  OCC  can 
approve  retention  of  noBconibnBin^ 
assets  and  related  activities. 

The  proposal  uses  more  specific  and 
precise  language  than  the  current  rule  In 
order  to  clarify  requirements.  It  changes 
the  references  from  "state  law"  to 
"applicable  state  law"  to  recognize  that 
state  law  does  not  apply  to  the 
conversion  of  a  Federal  savings 
association  to  a  national  bank.  In  the 
ourent  part  5.  the  term  "bank"  is  used 
in  a  generic  sense.  The  proposal  uses 
the  specific  terms  for  the  finarunal 
institution  referer>ced  [i.e.,  "state  bank." 
"Federal  savings  association")  to 
indicate  more  accurately  the  type  of 
entity  involved  in  the  conversions 
described  in  this  section.  Also,  for  the 
purpose  of  a  national  bank  converting  to 
a  state  bank,  the  proposal  refers 
specifically  to  "a  state  bank  within  the 
meaning  of  12  U.S.C.  214(a)."  The  law 
at  12  U.S.C  214a  governs  the 
conversion  of  a  national  bank  to  a  stale 
bank.  The  proposal  also  provides  that  a 
bank's  status  as  a  national  bank  is 
terminated  upon  completion  of  the 
requirements  of  12  U.S.C.  214a  and 
upon  receipt  by  the  appropriate  district 
office  of  the  bank's  national  bank 
charter  (or  a  copy  thereof)  in  connection 
with  the  consummation  of  the 
transaction. 

The  proposal  adds  a  new  provision  to 
allow  for  Ine  conversion  of  a  national 
bank  to  a  Federal  savings  association 
under  the  same  requirejnents  and 
procedures  that  govern  a  national  bank's 
conversion  to  a  state  bank  or  state  thrift 
charter  as  set  forth  in  12  U.S.C.  214a 
and  214c.  Porthis  purpose,  references 
in  those  sections  to  the  "law  of  the 
state"  and  "any  state  authority"  mean 
"laws  and  regulations  governing  Federal 
savings  associations"  and  "Office  of 
Thrift  Supervision,"  respectively.  This 
change  provides  parallel  treatment  for 
all  types  of  charter  conversions  and 
recognizes  that  a  national  bank  can  shift 
to  a  thrift  Charter  through  multi-step 
transactions  such  as  a  combination  with 
an  interim  or  newly  established  thrift. 
The  regulation,  however,  does  not 
address  issues  that  arise  as  a  result  of 
the  insurance  conversion  moratorium  or 
the  ability  of  a  national  bank  insured  by 
the  Bank  Insurance  Fund  to  convert  into 
a  savings  association  or  to  be  acquired 
by  an  interim  savings  association 
insured  by  the  Savings  Association 
Insurance  Fund. 

The  proposal  removes  the  specific  fist 
of  factors  that  the  OCC  considers  in 
assessing  its  supervisory  concerns  with 
a  charter  conversion  because  the  list  is 
imnecessary  in  light  of  the  denial 
criteria  contained  in  subpart  A  of  part 


5.  The  proposal  also  adds  a  reference  to 
the  significance  of  outstandiiig 
supervisory  sanctions  on  an  application 
for  conversion. 

Application  for  Conversion  of  a  Branch 
or  Agency  Operated  by  a  Foreign  Bank 
or  a  Commercial  Lending  Company 
Controlled  by  a  Foreign  Bank  into  a 
Federal  Branch  or  a  Federal  Agency 
(§5.25)  *      ' 

The  proposal  relocates  provisions 
relating  to  apphcations  of  Federal 
branches  and  agencies  to  part  28. 

Fiduciary  Powers  (§  5.26) 

The  proposal  reorganizes  this  section 
and  states  in  a  clear  and  succinct 
manner  the  OCC's  policies  and 
procedures  for  allowing  a  national  bank 
to  exercise  fiduciary  powers.  To 
exercise  fiduciary  powers,  a  national 
bank  must  submit  an  application  and 
obtain  prior  approval  from  the  OCC.  Aa 
eligible  bank's  application  is  deenoed 
approved  by  the  OCC  as  of  ri>e  30th  day 
following  the  OCC's  receipt  of  the  filing 
unless  the  OCC  notifies  the  applicant 
that  the  bank  is  not  eligible  for 
expedited  approval  under  the  standards 
of  §  5.13(a)(2). 

The  proposal  sets  forth  those 
circumstances  in  which  a  separate 
application  for  fiduciary  powers  under 
the  procedures  of  §5.26  is  required.  A 
separate  ^jplicatioa  lo  exercise 
fiduciary  powers  is  not  required  when: 
(1)  one  or  more  naUonal  banks  merge  or 
consolidate  with  a  national  bank  with 
fiduciary  powers,  (2)  a  national  bank 
with  fiduciary  powers  merges  or 
consolidates  vnth  a  state  back  without 
fiduciary  powers,  or  (3)  an  appbcant 
applies  for  a  charter  for  a  national  bank 
limited  to  fiduciary  activities. 

Organization  of  a  National  Bankers' 
Bank  (§5.27) 

The  proposal  moves  this  seclion  into 
§  5.20  to  consolidate  the  information 
regarding  organization  of  national  banks 
into  one  section. 

Establishment,  Acquisition  and 
Relocation  of  Branches  (§5.30) 

The  proposal  restructures  this  section 
to  improve  clarity  and  provide  less 
burdensome  procedures.  The  "scope" 
paragraph  makes  clear  that  §  5.30 
applies  to  both  the  establishment  of  new 
branches  and  the  relocation  of  existing 
branches.  It  also  clarifies  that  the 
procedures  for  branches  established  as  a 
result  of  acquisitions  are  located  in  this 
section,  while  the  standards  for  such 
acquisitions  are  found  in  §  5.33 — 
Business  combinations. 

The  proposal  incorporates  into  this 
section  the  pertinent  provisions  of 


§5-31.  concemi  ng  the  •estsbhsh  ment  of 
an  "automatic  teller  nraciiine"  (ATM). 
In  keeping  with  the  OCC's  goal  of 
simphfying  the  regulator}'  text,  where 
appropriate,  the  proposal  adopts  the 
recognized  term  ATM,  rather  than  the 
term  "customer-bank  communications 
terminaJ  ■  (CBCT),  which  is  used  in  the 
current  regulation. 

The  proposal  revises  the  definition  of 
"branch"  to  reflect  case  law  by 
incorporating  the  concept  that  a  facility, 
to  be  considered  a  branch,  must  be 
"established"  by  a  national  bank. 
Specifically,  the  regulation  provides 
that  an  ATM.  or  other  unslaiTed  facility, 
that  is  "not  owned  or  rented"  by  the 
bank  is  not  "established"  by  the  bank 
and,  thus,  is  not  a  branch  of  the  bank. 
The  OCC  will  consider  what  constitutes 
"establishment"  in  other  contexts  on  a 
case-by -case  basis. 

The  proposal  also  incorporates  case 
law  and  OCC  precedent  that  a  bank- 
owned  facility  that  does  not  provide  a 
means  to  attract  customers  to  the  bank 
is  not  a  branch.  An  example  is  a  iacihty 
where  members  erf  the  pubfic  have  no 
in- person  contact  such  as  a  back  office 
facility  that  receives  deposits  only 
through  the  mail.  Another  such  faciHty 
is  one  that  does  not  prmide  services  to 
attract  bank  customers  because  the 
facility  is  generally  available  to 
customers  of  other  banks  who  may 
receive  substantially  similar  services 
pertaining  to  their  accounts  at  other 
banks  on  substantially  similar  terms. 
This  defmition  could  include  an  AIW 
that,  because  of  its  linkage  to  a  r>etwork, 
is  generally  acoessible  by  customers  of 
other  banks  on  a  comparable  basis. 

The  proposal  clarifies  the  ability«of» 
national  bank  to  submit  a  single 
application  when  requesting  approval 
for  multiple  ATM  branches,  other 
branches  that  are  not  permanently 
staffed  (e.g.,  drop  boxes),  and  messcn^j 
service  branches  that  will  serve  the 
same  general  geographic  area.  Similarly, 
the  proposal  requires  only  one 
application  when  a  national  bank  jointly 
establishes  a  branch" with  other 
depository  institutions.  In  that  oase.  the 
bank  that  submits  the  apphcation  must 
act  as  the  agent  for  all  national  banks  in 
the  group. 

The  proposal  expedites  approval  of 
branch  applications.  Under  a  new 
provision  that  makes  expedited 
approval  available  for  eligible  banks, 
applications  are  approved  as  of  the 
seventh  day  after  the  close  of  the 
comment  period,  unless  the  OCC 
notifies  the  applicant  paior  to  that  time 
that  the  fifing  is  not  eligible  for 
expedited  treatment  under  the  stamlanls 
of  §  5.13(aK2).  The  approval  foHou-s 
seven  days  after  the  dose  of  the 
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comment  period  to  allow  the  OCC  time 
to  consider  comments  received.  In 
addition,  applications  to  engage  in  a 
short-distance  relocation  of  a  branch  are 
accelerated  by  using  a  ten-day  comment 
period,  rather  than  a  30-day  period. 

The  OCC  requests  comment  on 
whether  it  would  be  appropriate  to  use 
a  shortened  comment  period  or  another 
form  of  expedited  processing  with 
respect  to  other  types  of  branch 
applications. 

The  OCC  specifically  requests 
comment  on  whether  some  form  of 
streamlined  approach  would  be 
appropriate  for  the  establishment  of 
temporary  branch  facilities,  such  as 
those  that  may  only  open  for  a  limited 
number  of  days  each  semester  at  an 
institution  of  higher  education,  or  in 
circumstances  where  facilities  are  not 
subject  to  state-imposed  approval 
requirements. 

The  proposal  also  clariHes  that  a 
public  notice  of  an  application  for  a 
mobile  branch  must  be  published  in 
each  area  where  the  branch  will  be 
operated,  but  that  specific  sites  need  not 
be  identified.  The  proposal  removes  the 
current  requirement  that  the  applicant 
indicate  its  intentions  to  vary  the 
lending  policies,  procedures,  or  services 
at  a  proposed  branch  location.  Instead, 
the  OCC  will  request  this  information  in 
connection  with  the  application  form. 

The  proposal  also  amends  this  section 
to  incorporate  the  new  standards  and 
requirements  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Riegle-Neal  Act) 
that  apply  when  a  national  bank 
establishes  a  de  novo  branch  in  a  state 
other  than  the  bank's  home  state  or  a 
state  in  which  the  bank  already  has  a 
branch.  These  requirements  generally 
include  compliance  with  certain  non- 
discriminatory state  fiUng  requirements 
and  applicable  community  reinvestment 
laws.  The  OCC  also  may  only  approve 
an  application  to  establish  such  a  de 
novo  branch  if  the  bank  establishing  the 
branch  is  adequately  capitalized  and 
adequately  managed. 

The  OCC  may  approve  an  application 
to  establish  a  de  novo  branch  under  the 
Riegle-Neal  Act  only  if  the  state  in 
which  the  bank  proposes  to  establish 
the  branch  expressly  permits  such 
transactions. 

Business  Combinations  (§5.33) 

The  proposal  substantially 
reorganizes,  condenses,  and  simplifies 
this  section.  The  proposal  uses  the  term 
"business  combination,"  rather  than 
"merger,"  in  order  to  avoid  confusion 
on  specific  transactions.  The  pertinent 
information  regarding  interim  banks 
from  current  §§  5.20  and  5.21  is 


incorporated  into  §  5.33.  The  proposal 
also  clarifies  that  the  section  covers 
transactions  involving  uninsured 
institutions. 

The  proposal  provides  for  e.xpedited 
approval  of  certain  corporate 
reorganizations.  Under  the  proposal, 
holding  companies  may  merge  certain 
subsidiary  banks  under  an  expedited 
approval  process.  Expedited  review  is 
also  provided  for  the  merger  of  an 
eligible  bank  with  an  interim  bank  in 
connection  with  the  bank's  creation  of 
a  new  holding  company. 

The  proposal  replaces  the  discussion 
of  the  Quick  Check  Merger  Screen  with 
a  reference  to  the  expedited  competitive 
analysis  available  in  the  Manual.  The 
proposal  also  revises  the  "adequacy  of 
disclosure"  paragraph  by  removing  the 
requirement  that  unregistered  banks 
prepare  proxy  and  information 
statements  in  conformance  with  the 
detailed  rules  of  the  Securities  Exchange 
Commission  for  registered  corporations. 
Proxy  and  information  statements  used 
by  unregistered  banks  remain  subject  to 
securities  law  antifraud  standards. 

Finally,  the  proposal  adopts  the 
procedures  of  12  U.S.C.  214a,  214c,  215, 
and  215a  as  procedures  for 
combinations  between  national  banks 
and  Federal  savings  associations,  with 
appropriate  exceptions  to  conform  the 
style  of  the  Federal  thrift  acquisition 
regulation  with  the  rest  of  §  5.33  and 
part  5.  In  addition,  similar  to  the 
treatment  of  conversions,  references  in 
§§  214a  or  214c  to  the  "law  of  the  state" 
and  "any  state  authority"  mean  "the 
laws  and  regulations  governing  Federal 
savings  associations."  and  "Office  of 
Thrift  Supervision,"  respectively. 

The  proposal  also  revises  this  section 
to  reflect  certain  provisions  of  the 
Riegle-Neal  Act  regarding  interstate 
business  combinations.  These 
provisions  will  be  effective  in  states  that 
elect  by  statute  to  permit  interstate 
business  combinations.  Even  if  a  state 
does  not  adopt  a  statute  permitting  an 
interstate  business  combination,  a 
business  combination  involving  the 
acquisition  of  all  or  substantially  all  of 
a  bank  through  a  merger,  consolidation, 
or  purchase  and  assumption  transaction 
will  be  permissible  in  all  states  as  of 
lune  1. 1997.  except  if  a  state  adopts  a 
statute  prior  to  that  date  expressly 
prohibiting  these  combinations. 
However,  a  business  combination 
involving  the  acquisition  of  a  branch, 
without  also  acquiring  the  bank  must  be 
permitted  by  state  law  even  if  the 
transaction  is  to  occur  after  June  1. 
1997. 

In  reviewing  an  application  for  an 
interstate  business  combination  under 
the  Riegle-Neal  Act.  the  OCC  must 


consider,  among  other  things, 
compliance  with  state  requirements 
relating  to  the  minimum  number  of 
years  that  a  bank  to  be  acquired  must  be 
in  existence,  state  filing  requirements, 
applicable  community  reinvestment 
laws,  the  capitalization  of  each  bank 
involved,  and  management  of  the 
resuUing  bank.  In  addition,  the  OCC 
may  not  approve  a  combination  that, 
upon  consummation,  results  in  a  bank    • 
that  exceeds  certain  limits  on  the 
amount  of  deposits  held  by  its 
depositors.  Business  combinations 
involving  banks  in  default  or  in  danger 
of  default  or  with  respect  to  which  the 
FDIC  provides  assistance  under  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act.  12  U.S.C.  1823(c).  are  not  subject  to 
certain  of  these  requirements  including,, 
among  others,  minimum  age  laws  and 
deposit  limits.  Such  transactions  can 
occur  notwithstanding  adoption  by  a 
state  of  a  statute  expressly  prohibiting 
interstate  branching. 

Under  the  Riegle-Neal  Act,  the 
resulting  national  bank  may.  subject  to 
OCC  approval,  retain  and  operate  as  a 
main  office  or  a  branch,  any  office  that 
any  bank  involved  in  an  interstate 
merger  transaction  was  operating  as  a 
main  office  or  a  branch  immediately 
before  the  merger  transaction.  A 
resulting  national  bank  also  may, 
following  consummation  of  the 
transaction,  establish,  acquire,  or 
operate  additional  branches  at  any 
location  where  any  bank  involved  in  the 
transaction  could  have  established, 
acquired,  or  operated  a  branch  under 
applicable  Federal  or  state  law  if  such 
bank  had  not  been  a  party  to  the 
transaction. 

Operating  Subsidiaries  (§5.34) 

In  order  to  minimize  regulatory 
burden  with  respect  to  low-risk 
activities,  the  proposal  establishes  three 
categories  of  procedures  to  establish  or 
acquire  an  operating  subsidiary  or  to 
commence  a  new  activity  in  an 
operating  subsidiary.  The  proposal 
includes  an  after-the-fact  notice 
procedure,  an  expedited  review 
procedure  for  eligible  banks,  and  a 
standard  application  review  procedure 
for  other  situations. 

A  national  bank  may  establish  an 
operating  subsidiary  that  qualifies  for 
the  after-the-fact  notice  procedure 
without  prior  OCC  approval.  The  bank 
must  file  a  notice  with  the  OCC  within 
ten  days  after  establishing  or  acquiring 
the  subsidiary,  or  commencing  a  new 
activity  in  a  subsidiary.  To  be  eligible 
for  the  notice  procedure,  the  national 
bank  that  owns  the  subsidiary  must  be 
"adequately  capitalized"  and  must  not 
have  been  deemed  to  be  in  "troubled 


conditixn''  for  purposes  of  §5^1. 
Further,  the  subsidiary's  activities  must 
be  among  those  listed  in  §  5.34(eM3)(ii). 

To  be  «igible  for  the  expedited 
procedure,  an  application  must  be  filed 
by  an  "eligible  bank"  as  defined  by  this 
part  and  >iust  polain  to  activities  listed 
in  §  5.34(e){2)(ii). 

The  OCC  invites  comment  on  the  list 
of  activities  deemed  qualified  for 
expedited  approval  or  notice  procedure. 

The  OCC  also  seeks  comment  on 
whether  it  should  amend  the  section  to 
state  that  a  national  bank  must  possess 
fiduciary  powers  as  a  precondition  to 
providing  investment  advice,  either  in 
the  bank  or  through  an  operating 
subsidiary. 

The  proposal  also  provides  that  an 
operating  subsidiary  approved  under 
the  notice  or  expedited  application 
process  must  conduct  its  activities  in 
conformity  vdth  applicable  OCC 
guidance.  Activities  or  banks  that  do  not 
qualify  for  either  the  notice  or  expedited 
application  process  are  handled  under  a 
standard  application  process. 

The  proposal  revises  current 
§  5.34(d){2)(i)  to  provide  that,  unless 
otherwise  provided  by  statute, 
regulation,  or  as  determined  by  the 
OCC,  all  provisions  of  Federal  banking 
laws  and  regulations  applicable  to  the 
operations  of  the  parent  bank  apply  to 
the  operations  of  the  bank's  operating 
subsidiaries.  This  revised  standard 
allows  the  OCC  to  determine  on  a  case- 
by-case  basis  whether  an  activity 
deemed  to  be  within  the  business  of 
banking  or  incidental  to  banking  may  be 
conducted  in  an  operating  subsidiary  to 
an  extent  or  in  a  manner  different  from 
the  way  the  activity  is  conducted  at  the 
parent  bank  level.  This  might  include 
activities  that  the  parent  bank  is  not 
allowed  to  conduct  because  of  a  specific 
restriction  that  applies  to  the  parent 
bank  but  not  necessarily  to  its 
subsidiaries. 

In  approving  operating  subsidiary 
applications,  the  OCC  will  assure  that 
the  activities  proposed  to  be  conducted 
will  not  endanger  the  safety  and 
soundness  of  the  parent  bank.  The  OCC 
of  course  retains  authority  to  impose 
appropriate  conditions  in  connection 
with  approvals  of  operating  subsidiary 
applications.  Depending  upon  the 
activity  in  question,  and  as  needed  in 
order  to  protect  the  safety  and 
soundness  of  the  parent  bank  and 
prevent  risks  of  conflicts  of  interest,  the 
OCC  will  impose  conditions  that  limit 
transactions  between  the  subsidiary  and 
its  parent  bank,  limit  the  amount  of 
funds  that  may  be  invested  in  the 
subsidiary  by  the  parent,  require  that 
the  subsidiary's  capital  not  be  included 
when  compfuting  the  bank's  capital 


apply  spedal  safeguards  on  transactions 
between  the  bank  and  third  parties  that 
transact  business  with  the  operating 
subsidiary,  or  implement  other 
measures,  as  appropriate. 

The  proposal  reduces  Ae  required 
ownership  percentage  for  an  operating 
subsidiary  from  80  percent  to  a  majority 
of  the  subsidiary's  voting  stock.  This 
reduction  provides  more  flexibility  for 
the  operating  subsidiary  structure,  while 
maintaining  the  requirement  that  the 
parent  bank  control  its  operating 
subsidiary. 

The  OCC  is  soliciting  comment  on 
whether  the  rule  on  operating 
subsidiaries  should  include  forms  of 
control  other  than  majority  owmership 
of  corporate  stock,  and  interests  in 
entities  other  than  corporations, 
including  limited  liability  companies. 

The  proposal  also  explicitly  states 
that  entities  in  which  a  banks 
investment  is  made  pursuant  to 
sp)ecified  authorization  in  an  individual 
statute  or  other  OCC  regulation,  and 
shares  held  as  debt  previously 
contracted,  are  not  operating 
subsidiaries,  and,  accordingly,  are  not 
within  the  scope  of  this  section. 

The  propqsal  also  removes  a 
paragraph  regarding  conditions  imposed 
in  writing.  This  information  is  provided 
in  subpart  A  with  the  other  rules  of 
general  applicability. 

Banic  Service  Corporations  (§  5.35) 

The  proposed  §  5.35  reduces  the 
general  appfication  approval 
requirements,  provides  greater  clarity, 
and  eUminates  repetition.  The  proposal 
defines  terms  in  this  section,  rather  llian 
referring  to  the  statutory  defmitions  as 
in  the  current  regulation.  The  proposal 
changes  the  basis  for  computing  the 
investment  limits  from  the  current 
"paid-in"  and  "unimpaired  capital  and 
unimpaired  surplus"  to  a  new  definition 
of  "capital  and  surplus"  that  can  be 
derived  from  a  national  bank's 
Consolidated  Report  of  Condition  and 
Income  (Call  Report). 

In  order  to  minimize  regulatory 
burden  with  respect  to  low-risk 
activities,  implement  changes  resulting 
from  the  Riegle  Act  and  conform  with 
the  new  procedures  proposed  for 
national  bank  operating  subsidiaries,  the 
proposal  establishes  different  categories 
of  procedures  for  national  banks  seeking 
to  make  investments  in  bank  service 
corporations.  The  proposal  leaves  intact 
a  category  of  activities  for  which  no 
approval  is  required  and  a  categorj*  of 
activities  that  requires  the  filing  of  an 
application  with,  and  approval  from,  the 
Federal  Reserve  Board.  In  addition,  the 
proposal  seeks  to  streamline 
investments  in  bank  service 


corporations  conducting  activities  that 
are  permissible  for  the  parent  bank  by 
estabhdiing  an  after-the-fact  notice 
procedure,  and  an  expedited  review 
procedure.  The  proposal  retains  the 
standard  application  procedure  for  other 
situations. 

Under  the  after-the-fact  notice 
procedure,  a  national  bank  that  seeks  to 
invest  in  a  bank  service  corporation  that 
will  engage  only  in  those  activities 
fisted  in  §  5.34(e)(3)(ii)  need  only 
provide  notice  to  the  appropriate 
district  office  within  ten  days  after  the 
investment.  To  be  eligible  for  the  notice 
procedure,  the  bank  that  proposes  to 
invest  in  the  bank  service  corporation 
must  be  "adequately  capitafized,"  and 
must  not  have  been  notified  that  it  is  in 
"troubled  condition"  as  that  term  is 
used  in  §5.51. 

Under  the  expedited  review 
procedure,  an  application  filed  by  a 
national  bank  that  seeks  to  invest  in  a 
bank  service  corporation  engaged  in 
those  activities  hsted  in  §  5.34(e)(2)(ii)  is 
deemed  apprm'ed  by  the  OCC  30  days 
after  the  filing  unless  notified  othervvnse 
by  the  OCC  prior  to  that  date.  To  be 
eligible  for  the  expedited  review 
process,  a  bank  must  be  an  "eligible 
bank"  as  defined  in  §  5.3(f). 

An  investment  made  under  the  after- 
the-fact  notice  procedure  or  the 
expedited  approval  procedure  is  subject 
to  the  condition  that  the  bank  service 
corporation  conduct  its  activities  in 
accordance  with  guidance  issued  by  the 
OCC.  A  national  bank  that  seeks  to 
invest  in  a  bank  service  corporation,  and 
does  not  fall  within  one  of  the 
aforementioned  approval  procedures, 
must  submit  a  notice  to  the  OCC.  The 
investment  is  deemed  approved  within 
60  days  of  filing,  unless  the  OCC 
notifies  the  applicant  otherwise. 

Other  Equity  Investments  (§  5.36) 

The  proposal  restructures  this  section 
and  clarifies  the  types  of  equity 
investments  covered.  It  removes  two 
types  of  equity  investments  specified  in 
the  current  regulation:  (1)  an 
agricultural  credit  corporation,  and  (2)  a 
savings  association  to  be  acquired  under 
section  13  of  the  Federal  Deposit 
Insurance  Act  (FDIA),  12  U.S.C.  1823. 
Instead,  the  proposal  covers  investments 
authorized  by  statutes  enacted  after 
February  12,  1990,  that  are  not  covered 
by  other  OCC  regulations. 

The  proposal  also  replaces  the  term 
"notification"  with  the  more 
appropriate  terra  "application."  The 
proposal  maintains  the  30-day 
timeframe  for  approval  of  other  equity 
investments  but  simplifies  the  language 
to  correspond  to  other  similar 
provisions. 
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In  light  of  the  proposed  changes  to 
this  and  other  sections,  the  usefulness  of 
this  section  is  questionable,  and  the 
OCC  requests  comments  on  whether  the 
section  should  be  removed. 

Investment  in  Bank  Premises  (§  5.37) 

The  proposal  transfers  certain 
provisions  currently  located  in  12  CFR 
part  7,  clarifies  the  circumstances  under 
which  OCC  approval  is  required  for 
national  bank  investment  in  bank 
premises  in  excess  of  the  bank's  capital 
stock,  and  describes  the  procedures  for 
submitting  an  application  for  OCC 
review.  The  proposal  also  provides  that, 
notwithstanding  the  capital  stock 
limitation,  an  eligible  bank  may  provide 
an  after-the-fact  notice  for  aggregate 
investments  in  bank  premises  up  to  20 
percent  of  the  bank's  "capital  and 
surplus"  as  defined  in  §  5.3(d). 

Change  in  Location  of  Main  Office 
(§5.40) 

The  proposal  changes  the  title  of  the 
section  to  parallel  the  relevant  statutory 
language.  It  reorganizes  the  section  and 
adds  new  provisions  to  streamline  the 
procedure  for  a  change  in  the  location 
of  a  national  bank's  main  office. 

The  proposal  establishes  an  expedited 
approval  process  for  main  office 
relocations  other  than  those  to  an 
authorized  branch  location  within  the 
limits  of  the  same  city.  town,  or  village. 
Under  this  procedure,  an  application  by 
an  eligible  bank  is  deemed  approved  by 
the  OCC  as  of  the  seventh  day  after  the 
close  of  the  comment  period,  unless  the 
OCC  notifies  the  applicant  that  the  bank 
is  not  eligible  for  expedited  approval 
under  the  standards  of  §  5.13(a)(2).  In 
addition,  an  application  to  engage  in  a 
short-distance  relocation  of  a  main 
office  is  subject  to  an  accelerated  ten- 
day  comment  period,  rather  than  the  30- 
day  period. 

■The  proposal  removes  a  reference  to 
specific  application  forms.  An  applicant 
should  contact  the  appropriate  district 
office  or  consult  the  Manual  for 
application  forms. 

"The  proposal  transfers  all  provisions 
relating  to  branch  relocations  to  §  5.;ro. 
It  also  removes  the  provision  concerning 
community  delineation  bocause  the 
Manual  will  address  this  material. 

Change  in  Relocation  of  Federal 
Branches  and  Agencies  (§S.41) 

The  proposal  relocates  provisions 
relating  to  applications  of  Federal 
branches  and  agencies  to  12  CFR  part 
28. 

Change  of  Corporate  Title  (§  5.42) 

The  proposal  rearranges  this  section  * 
for  greater  clarity  and  specifically  alerts 


banks  to  the  restrictions  in  18  U.S.C. 
709  regarding  the  use  of  certain  titles. 

Change  in  Designation  of  Initial  Federal 
Branch  or  Federal  Agency  to  any  Other 
Federal  Branch  or  Federal  Agency 
(§5.43) 

The  proposal  relocates  provisioiis 
relating  to  applications  of  Federal 
branches  and  agencies  to  part  28. 

Competitive  Factor  Reports  to  Other 
Agencies  (§5.44) 

This  section  is  currently  reserved,  and 
the  proposal  removes  it. 

Comment  Letters  on  Holding  Company 
Acquisitions  to  Board  of  Governors  of 
the  Federal  Reserve  System  (§  5.45) 

This  section  is  currently  reserved,  and 
the  proposal  removes  it. 

Changes  in  Permanent  Capital  (§5.46) 

The  proposal  restructures  and 
streamlines  this  section  to  better  address 
the  fundamental  requirements  for  a 
change  to  a  national  bank's  permanent 
capital.  The  proposal  changes  the  title 
from  "Changes  in  equity  capital"  to  the 
more  accurate  "Changes  in  permanent 
capital." 

The  OCC  believes  that  a  general  list  of 
transactions,  as  in  the  current 
regulation,  does  not  provide  sufficient 
flexibility  in  determining  whether  an 
application  is  required  for  a  specific 
transaction.  Thus,  consistent  with  the 
intent  of  12  U.S.C.  59,  the  proposal 
emphasizes  that  it  is  necessary  to  look 
to  the  effect  of  the  transaction  to 
determine  whether  an  application  is 
required.  A  list  of  transactions  for  which 
applications  are  generally  required  will 
be  located  in  the  Manual. 

The  proposal  provides  new 
definitions  in  order  to  simplify  the 
section.  The  proposal  defines  the  term 
"permanent  capital"  to  mean  the  same 
thing  as  "capital"  in  12  U.S.C.  59  [i.e., 
the  sum  of  capital  stock  and  capital 
surplus). 

The  proposal  substantially  changes 
the  "office  policy"  paragraph.  It 
condenses  the  policy  discussion  and 
transfers  information  presently  located 
in  the  "office  policy"  paragraph  to  the 
appropriate  substantive  section. 

"The  proposal  no  longer  requires 
letters  of  intent,  preliminarj'  approval, 
and  notification  of  changes  in  par  value 
(unless  related  to  selling  stock  for 
consideration  other  than  cash).  By 
dividing  the  relevant  information  by 
subject  matter,  the  proposal  cla.'^ifies  the 
procedures  by  which  a  national  bank 
may  make  a  change  in  its  permanent 
capital.  It  draws  a  clear  distinction 
between  procedures  for  an  increase  and 
for  a  decrease  in  permanent  capital. 


The  proposal  also  facilitates  increases 
in  permanent  capital  by  clarifying  that 
most  increases  in  permanent  capital  do 
not  require  OCC  approval.  Generally, 
national  banks  need  only  file  a  letter  of 
notification  with  the  OCC  after  the  sale 
or  completion  of  the  transaction.  The 
proposal  also  provides  an  expedited 
approval  process  for  eligible  banks. 

Subordinated  Debt  as  Capital  (§  5.47) 

Revisions  to  this  section  are  being 
made  as  part  of  the  OCC's 
comprehensive  revisions  to  12  C.F.R. 
part  16.  The  text  of  the  proposal 
incorporates  those  changes. 

Voluntary  Liquidation  (§  5.48) 

The  proposal  reorganizes  and 
simplifies  this  section.  It  clarifies  that  a 
national  bank  preparing  to  go  into 
voluntary  liquidation  must  file  a  notice 
with  the  OCC  once  the  shareholders 
have  voted  to  voluntarily  liquidate 
pursuant  to  12  U.S.C.  182.  The  bank 
must  also  publish  a  public  notice 
pursuant  to  that  statute. 

The  proposal  reduces  the  burden  of 
dissolving  shell  banks  remaining  after 
whole-bank  purchase  and  assumptions 
involving  transactions  between 
affiliated  or  non-affiliated  banks, 
provided  the  acquiring  bank  is 
adequately  capitalized. 

Change  in  Bank  Control  (§  5.50) 

The  proposal  substantially 
reorganizes,  clarifies  and  simplifies  this 
section.  In  conjunction  with  the 
reorganization,  the  proposal  removes 
some  paragraphs  that  were  repetitive  or 
confusing.  The  proposal  also 
incorporates  a  number  of  interpretations 
that  the  OCC  has  issued  regarding 
§5.50. 

The  proposg,!  applies  the  standards  of 
the  Change  in  Bank  Control  Act  (CBCA). 
12  U.S.C.  1817(j).  to  insured  and 
uninsured  national  banks.  The  OCC 
applies  CBCA-type  standards  to 
uninsured  national  banks  using  its 
authority  to  prescribe  rules  and 
regulations  to  carry  out  its 
responsibilities  with  regard  to  national 
banks.  12  U.S.C.  93a.  One  of  these 
responsibilities  is  maintaining  the  safety 
and  soundness  of  national  banks.  A 
change  in  bank  control  may  bring  about 
substantial  safety  and  soundness 
concerns,  so  the  OCC  believes  it  should 
regulate  and  supervise  any  change  in 
bank  control  for  both  insured  and 
uninsured  national  banks.  The  OCC 
currently  uses  special  conditions  in 
charters,  when  appropriate  on  a  case-b\  - 
case  basis,  to  exert  infiuence  over 
subsequent  bank  change  in  control. 


The  OCC  requests  comments 
regarding  the  application  of  the  CBCA- 
type  standards  to  uninsured  banks. 

The  proposal  codifies  the  OCC's 
longstanding  position  that  a  person  who 
has  acquired  control  conclusively  or 
presumptively,  after  filing  proper 
notices,  does  not  need  to  file  subsequent 
notices  unless  otherwise  notified  in 
writing  by  the  OCC.  It  clarifies  the 
distinction  between  those  transactions 
exempt  from  the  CBCA  altogether  and 
those  exempt  from  the  prior  notice 
requirement.  For  those  exempt  bom  the 
prior  notice  requirement,  the  proposal 
extends  from  30  to  90  days  the  time 
period  to  file  a  notice  with  the  OCC.  The 
proposal  also  exempts  an  acquiror  from 
prior  notice  requirements  when 
acquisition  of  control  is  due  to  the 
actions  of  third  parties  and  is  not  within 
the  acquiror's  control. 

The  proposal  clarifies  the  scope  of  the 
debt  previously  contracted  exception 
consistent  with  ciu-rent  OCC  practice. 
Cmxent  OCC  practice  requires  the 
acquiror  of  a  defaulted  loan  secured  by 
a  controlling  interest  in  bank  stock  to 
file  a  notice  prior  to  acquiring  the 
defaulted  loan  unless  the  bank  stock  is 
not  the  anticipated  source  of  repayment. 

The  proposal  also  defines  key  terms  to 
clarify  the  scope  of  the  regulation.  It 
includes  a  definition  for  "acting  in 
concert,"  and  defines  "acquisition"  to 
include  an  increase  in  percentage 
ownership  of  a  bank  resulting  from  a 
redemption  of  voting  securities.  The 
term  "person"  includes  voting  trusts 
and  voting  agreements.  The  proposal 
defines  "voting  securities"  to  include 
securities  immediately  convertible  into 
voting  securities  at  the  option  of  the 
holder. 

The  proposal  stipulates  that  a  notice 
is  required  when  a  person  acquires  the 
power,  directly  or  indirectly,  to  direct 
management  policies.  The  proposal 
clarifies  that  if,  at  the  same  time,  two  or 


more  persons,  not  acting  in  concert, 
each  propose  to  acquire  equal 
percentages  of  ten  percent  of  more  of  a 
class  of  national  bank's  voting 
securities,  and  either  the  acquisitions 
are  of  a  class  of  securities  subject  to  the 
registration  requirements  of  the 
Securities  Exchange  Act,  15  U.S.C.  78i, 
or  immediately  after  the  transaction  no 
other  shareholder  of  the  national  bank 
would  own  or  have  the  power  to  vote 
a  greater  percentage  of  the  class,  each  of 
the  acquiring  persons  must  either  file  a 
notice  with  the  appropriate  district 
office  or  rebut  the  presumption  of 
control. 

The  proposal  specifies  that  the  OCC 
may  waive  information  otherwise 
required  in  a  notice  if  the  waiver  is  in 
the  public  interest.  Also,  the 


circumstances  imder  which  the  OCC 
may  waive  or  shorten  the  public 
comment  period  are  clarified. 

The  trigger  for  the  timing  of  the  pubhc 
announcement  is  changed  from  "after 
the  application  is  technically  complete" 
to  "when  the  application  is  filed."  This 
benefits  interested  parties  by  notifying 
them  of  an  application  at  an  earlier  date. 

The  proposal  adds  the  effect  of  a 
proposed  transaction  on  the  Federal 
deposit  insurance  fund  to  the  list  of 
factors  considered  by  the  OCC  in 
reviewing  a  notice.  The  proposal  also 
clarifies  the  notice  requirement  to 
explain  that  the  OCC  will  mail  a  notice 
of  disapproval  within  three  days  of  the 
decision  to  disapprove.  The  proposal 
amends  the  provision  regarding  the 
release  of  information.  Tlie  OCC  will 
release  basic  information  about  the 
transaction  unless  the  OCC  determines 
that  it  would  not  be  in  the  public 
interest.  The  proposal  also  adds  a  new 
section  reflecting  the  stock  loan 
reporting  requirements  in  section  205  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  (FDICIA), 
12  U.S.C.  1817(j)(9). 

Change  in  Directors  or  Senior  Executive 
Officers  (§5.51) 

The  proposal  amends  this  section 
which  was  promulgated  in  1993  in 
accordance  with  section  914  of  FIRREA, 
12  U.S.C.  1831i.  See  58  FR  27443,  May 
10, 1993.  The  preamble  of  thaj  final  rule 
contained  a  request  for  comment  on 
whether  acquisitions  of  a  national  bank 
by  a  newly  established  bank  holding 
company  should  be  treated  as  a  change 
in  control  for  purposes  of  this  section. 
Two  comments  were  received. 

This  proposal  addresses  that  issue. 
The  proposal  adds  to  the  changes  in 
control  that  trigger  the  notice 
requirements,  acquisitions  of  control  by 
companies  that  have  been  regulated 
pursuant  to  the  Bank  Holding  Company 
Act,  12  U.S.C.  1841  et  seq.,  for  less  than 
two  years.  It  provides  for  certain 
exceptions  to  reduce  unnecessary 
regulatory  burden.  The  proposal  also 
addresses  agency  appeal  issues. 

Section  914  apphes  specifically  to 
insured  depository  institutions  and  the 
OCC  also  proposes  to  apply  standards 
similar  to  section  914  to  uninsured 
depository  institutions  under  its 
authority  to  prescribe  rules  and 
regulations,  12  U.S.C.  93a. 

The  OCC  is  responsible  for 
maintaining  the  safety  and  soundness  of 
all  national  banks,  both  insured  and 
uninsured.  A  change  in  a  director  or 
senior  executive  officer  may  bring  about 
safety  and  soundness  concerns,  and 
therefore,  the  OCC  believes  it  should 
regulate  and  supervise  the  change  for 


both  insured  and  uninsured  national 
banks.  The  proposal  also  makes 
additional  "housekeeping-type" 
changes  to  conform  §  5.51  to  the  rest  of 
part  5. 

The  OCC  invites  comments  regarding 
the  application  of  standards  similar  to 
those  of  section  914  to  uninsured 
national  banks. 

Change  of  Address  (§  5.52) 

The  proposal  adds  this  section  to 
require  a  national  bank  that  changes  its 
mailing  address  to  inform  the  OCC  in  a 
timely  maimer. 

Dividends — Subpart  E 

The  proposal  organizes  the 
information  in  the  current  §§  5.61  and 
5.62  into  a  new  subpart  to  better 
communicate  the  standards  and 
procedures  underlying  a  national  banks 
payment  of  dividends. 

Authority,  Scope,  and  Rules  of  General 
Applicability  (§  5.60) 

The  proposal  consolidates  the  "law" 
paragraphs  of  §§  5.61  and  5.62  to 
provide  a  basic  authority  paragraph  and 
removes  language  repeating  the  statute. 

The  proposal  adds  a  new  paragraph  to 
clarify  the  scope  of  the  subpart.  It 
specifies  that  the  dividend  section 
applies  to  the  declaration  and  payment 
of  all  dividends  by  a  national  bank, 
including  dividends  paid  in  stock  or 
property. 

Definitions  (§5.61) 

The  proposal  adds  four  new 
definitions  of  key  terms.  The  proposal 
interprets  12  U.S.C.  56  to  prohibit  any 
dividend  out  of  permanent  capital. 
"Permanent  capital"  is  defined  in  §  5.46 
as  the  total  of  capital  stock  and  capital 
surplus.  This  definition  excludes 
undivided  profits. 

The  proposal  does  not  define 
"undivided  profits"  and  "net  income  ' 
because  these  terms  are  common  bank 
accounting  terms  and  can  be  derived 
from  Call  Report  instructions.  The 
proposal  defines  "retained  net  income' 
in  order  to  exclude  prior  dividends  from 
net  income  when  determining  dividend 
paying  capacity  under  12  U.S.C.  60. 

Date  of  Declaration  of  Dividend  (§5.62) 

The  proposal  clarifies  that  the  date  of 
declaration  is  controlling  for  purposes 
of  determining  compliance. 

Capital  Limitation  Under  12  U.S.C.  56 
(§5.63) 

The  proposal  explains  that  the 
prohibition  in  12  U.S.C.  56  regarding 
the  withdrawal  of  capital  by  dividend  or 
otherwise  means  that  dividends  can  be 
paid  only  from  undivided  profits  and 
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not  from  permanent  capital. 
(Distributions  out  of  permanent  capital 
constitute  changes  in  permanent  capital 
subject  to  §  5.46.) 

The  proposal  incorporates  the  current 
OCC  interpretation  regarding  the 
applicability  of  12  U.S.C.  56  to 
dividends  on  preferred  stock.  Although 
12  U.S.C.  56  does  not  apply  to 
dividends  on  preferred  stock,  if  the 
bank's  undivided  profits  will  not  cover 
the  proposed  dividend  on  preferred 
stock,  the  proposed  dividend  is  a 
reduction  in  capital  subject  to  12  U.S.C. 
59  and  §5.46. 

The  proposal  removes  the  provisions 
regarding  bad  debt  to  conform  to 
changes  in  the  Riegle  Act. 

Earnings  Limitation  Under  12  U.S.C.  60 
(§5.64) 

The  proposal  clarifies  that  a  bank  may 
declare  dividends  as  frequently  as  it 
deems  prudent.  It  explains  that  special 
•  dividends  are  treated  the  same  as 


quarterly  and  semiannual  dividends  for 
the  purpose  of  the  requirement  that  a 
bank  make  transfers  to  its  surplus  fund. 
The  proposal  also  expands  the  scope  of 
the  ten  percent  surplus  fund  transfer 
requirement  by  measuring  surplus 
against  capital  stock  instead  of 
"common  capital."  The  provision  uses 
the  term  "capital  stock"  to  maintain 
uniform  components  of  the  definition  of 
capital. 

The  provision  concerning  the 
earnings  limitation  clarifies  that  the 
restrictions  in  12  U.S.C.  60(b)  are  based 
on  net  income.  The  proposal  uses  "net 
income."  instead  of  "net  profits"  to 
reflect  changes  in  the  Riegle  Act.  The 
proposal  also  removes  the  prior 
approval  requirement  for  "surplus 
surplus." 

Restrictions  on  Undercapitalized 
Institutions  (§5.65) 

The  proposal  adds  this  section  to 
conform  to  the  Prompt  Corrective 


Action  (see  12  CFR  part  6)  restriction 
concerning  capital  distributions  by 
undercapitalized  institutions. 

Dividends  Payable  in  Property  Other 
Than  Cash  (§5.66) 

The  proposal  incorporates 
Interpretive  Ruling  7.6120  (12  CFR 
7.6120)  on  dividends  in  kind  into  this 
section  in  order  to  consolidate  all  OCC 
rulings  concerning  dividends  in  one 
part. 

Fractional  Shares  (§5.67) 

The  proposal  also  incorporates 
Interpretive  RuUng  7.6040  (12  CFR 
7.6040)  on  fractional  shares  into  this 
section  in  order  to  consolidate  all  OCC 
rulings  concerning  dividends  in  one 
part. 

The  OCC  welcomes  comments  on  any 
aspect  of  the  proposed  regulation, 
particularly,  those  issues  specifically 
noted  in  this  preamble. 
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Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  signiHcant 
economic  impact  on  a  sul>stantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  reduce  the 
regulatory  burden  on  national  banks, 
regardless  of  size,  by  simplifying  and 
.  clarifying  existing  regulatory 
requirements. 

Executive  Order  12866 

The  OCX  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

List  of  Subjects  in  12  CFR  Part  5 

Administrative  practice  and 
procedure.  National  banks,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Authority  and  Issuance    . 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  Part  5  is  revised  to  read  as  follows: 

PARTS— RULES.  POLiaES,  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 


Sec. 
5.1 


Scope. 


Subpart  A— Rules  of  General  Applicability 

5.2  Rules  of  general  applicability. 

5.3  Definitions. 

5.4  Filing  tequired. 

5.5  Fees. 

5.7  Investigation  and  required  information. 

5.8  Public  notice. 

5.9  Public  availability. 

5.10  Qimments  and  requests  for  bearings. 

5.11  Hearings. 

5.12  Computation  of  time. 

5.13  Decisions. 

Subpart  B— Initial  Activities 

5.20    Organizing  a  bank. 
5.24    Conversion. 
5.26    Fiduciary  powers. 


Subpart  C— Expansion  of  ActMtfes 

5.30  Establisiiment,  acquisition  and 
relocation  of  a  branch. 

5.33  Business  combinations. 

5.34  Operating  subsidiaries. 

5.35  Bank  service  corporations. 

5.36  Other  equity  investments. 

5.37  Investment  in  bank  premises. 

Subpart  D— Otttar  Changes  in  ActtvWes  and 
Operations 

5.40 
5.42 
5.46 
5.47 
5.48 
5.50 
5.51 


Change  in  location  of  main  office. 
Change  of  corporate  title. 
Changes  in  permanent  capital 
Subordinated  debt  as  capital. 
Voluntary  liquidation. 
Change  in  bank  control 
Changes  in  directors  and  senior 
executive  officers. 
5.52    Change  of  address. 

Subpart  E— Payment  of  Dividends 

5.60    Authority,  scope,  and  exceptions  to 


5.62 
5.63 
5.64 
5.65 


rules  of  general  applicability. 
5.61    Definitions. 

Date  of  declaration  of  dividend. 

Capital  limitation  under  12  U.S.C.  56. 

Earnings  limitation  underJ2  U.S.C.  60. 

Restrictions  on  uniiercapitalized 
institutions. 

5.66  Dividends  payable  in  property  other 
than  cash. 

5.67  Fractional  shares. 

Authority:  12  U.S.C  1  etseq.,  93a;  18 
U.S.C  1001. 

§  S.1    Scope. 

This  part  establishes  rules,  policies 
and  procedures  of  the  Office  of  the 
Comptroller  of  the  Currency  (0(X)  for 
corporate  activities  and  transactions 
involving  national  banks.  It  contains 
information  on  rules  of  general  and 
specific  applicability,  where  and  how  to 
file,  and  requirements  and  policies 
applicable  to  filings. 

Subpart  A— Rules  of  General 
Applicability 

§  5.2    Rules  of  general  appUcabiUty. 

(a)  General.  The  rules  in  this  subpart 
apply  to  all  filings  imder  this  part 
unless  otherwise  stated. 

(b)  Exceptions.  The  OCC  may  adopt 
materially  different  prtx:edures  for  a 
particular  filing  or  class  of  filings,  after 


providing  notice  of  the  change  to  the 
applicants  and  any  other  parties  that  the 
C)CC  determines  should  receive  such 
notice. 

(c)  Additional  information.  The 
"Comptroller's  Manual  for  (Corporate 
Activities"  (Manual)  provides 
additional  guidance,  including  policies, 
procedures,  and  sample  forms.  The 
Manual  is  sent  to  all  national  banks  and 
is  available  for  a  fee  by  writing  to  the 
Comptroller  of  the  Currency.  P.O.  Box 
70004.  Oiicago,  IL  60673-0004. 

§5.3    Oettnlttons. 

(a)  Applicant  means  a  person  or  entity 
that  submits  a  notice  or  application  to 
the  OCC  under  this  part. 

(b)  Application  means  a  submission 
requesting  OC£,  approval  to  engage  in 
various  corporate  activities  and 
transactions. 

(c)  Appropriate  district  office  means: 

(1)  The  district  office  for  the  OCC 
district  where  the  national  bank's 
supervisory  office  is  located;  or 

(2)  The  (DCC's  Multinational  Banking 
Department  for  all  national  banks  that 
are  subsidiaries  of  a  designated 
multinational  holding  company. 

(d)  Capital  and  surplus  means: 

(1)  A  bank's  Tier  1  and  Tier  2  capital 
includable  in  the  bank's  risk-based 
capital  imder  the  CXX's  Minimum 
(Capital  Ratios  in  part  3  of  this  chapter; 
plus    . 

(2)  The  balance  of  a  bank's  allowance 
for  loan  and  lease  losses  not  included  in 
the  bank's  Tier  2  capital  for  purposes  of 
the  calculation  of  risk-based  capital 
under  part  3  of  this  chapter. 

(e)  Depository  institution  means  any 
bank  or  savings  association. 

(f)  Eligible  bank  means  a  national 
bank  that: 

(1)  Is  well  capitalized  as  defined  in 
§  6.4(b)(1)  of  this  chapter; 

(2)  Has  a  composite  rating  of  1  or  2 
under  the  Uniform  Financial 
Institutions  Rating  System  (CA.MEL); 

(3)  Has  a  Community  Reinvestment 
Act  (CRA),  12  U.S.C.  2906,  rating  of 
"Outstanding"  or  'Satisfactory";  and 
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(4)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  formal  written 
agreement.  Prompt  Corrective  Action 
directive  (see  12  CFR  part  6)  or.  if 
subject  to  any  such  order,  agreement,  or 
directive  is  informed  in  writing  by  the 
OCC  that  the  bank  may  be  treated  as  an 
"eligible  bank"  for  purposes  of  this  part. 

(g)  Filing  means  an  application  or 
notice  submitted  to  the  OCC  under  this 
part. 

(h)  National  bank  means  any  national 
banking  association  and  any  bank  or 
trust  company  located  in  the  District  of 
Columbia  operating  under  the  OCC's 
supervision. 

(i)  Notice  means  a  submission 
notifying  the  OCC  that  a  national  bank 
intends  to  engage  in  certain  corporate 
activities  or  transactions,  or  has  begun 
certain  corporate  activities  or 
transactions. 

(j)  Short-distance  relocation  means 
moving  the  premises  of  a  branch  or 
main  office  within  a: 

(1)  One  thousand  foot  radius  of  the 
site  if  it  is  located  within  a  central  city 
of  a  Metropolitan  Statistical  Area  (MSA) 
designated  by  the  Department  of 
Commerce; 

(2)  One-mile  radius  of  the  site  if  it  is 
located  within  an  MSA  designated  by 
the  Department  of  Commerce,  but  not 
within  a  central  city;  or 

(3)  Two-mile  radius  of  the  site  if  it  is 
not  located  within  an  MSA. 

§  5.4    Filing  required. 

(a)  Filing.  A  dep  sitory  institution 
must  file  an  application  or  notice  with 
the  OCC  to  engage  in  various  corporate 
activities  and  transactions. 

(b)  Availability  of  forms.  Individual 
sample  forms  and  instructions  for  filings 
ar6  available  in  the  Manual  and  from 
each  district  office. 

(c)  Other  applications  accepted.  At 
the  request  of  the  applicant,  the  OCC 
may  accept  an  application  form 
submitted  to  another  Federal  agency 
that  covers  the  proposed  action  or 
transaction  and  contains  substantially 
the  same  information  as  would  be 
required  by  the  OCC.  The  OCC  may 
require  the  applicant  to  submit 
supplemental  information. 

(d)  Where  to  file.  An  applicant  should 
address  a  filing  or  other  submission 
under  this  part  to  the  appropriate 
district  office  with  attention  to  the 
Licensing  Manager  [see  12  CFR  4.1a(b)), 
or,  for  multinational  banks,  to  the 
Deputy  Comptroller.  Multinational 
Banking.  Office  of  the  Comptroller  of. 
the  Currency,  Washington,  DC  20219. 

§  5.5    Fees. 

The  OCC  accepts  a  filing  only  if  it  is 
delivered  with  the  filing  fee  established 


by  the  OCC.  An  applicant  must  pay  the 
fee  by  check  payable  to  the  Comptroller 
of  the  Currency.  The  OCC  publishes  a 
filing  fee  schedule  annually  in  the 
"Notice  of  Comptroller  of  the  Currency 
Fees,"  described  in  §  8.8  of  this  chapter. 
The  OCC  generally  does  not  refund  the 
fee. 

§  5.7    Investigation  and  required 
information. 

(a)  Authority.  The  OCC  may 
investigate  and  evaluate  facts  related  to 
a  filing  to  the  extent  necessary  to  reach 
an  informed  decision.  The  OCC  may 
require  anyone  connected  with  the 
matter  to  which  the  filing  pertains  to 
submit  additional  information  or  an 
opinion  of  counsel.  The  OCC  may  deem 
a  filing  abandoned  if  the  requested 
information  or  opinion  of  counsel  is  not 
furnished  within  the  specified  time 
period. 

(b)  Fees.  The  OCC  may  assess  fees  for 
investigations  or  examinations 
conducted  under  this  section.  The  OCC 
publishes  the  rates,  described  in  §  8.6  of 
this  chapter,  annually  in  the  "Notice  of 
the  Comptroller  of  the  Currency  Fees." 

§5.8    Public  notice. 

(a)  General.  An  applicant  must 
publish  a  public  notice  of  its  filing  in  a 
newspaper  widely  available  in  each 
geographical  area  in  which  the 
applicant  proposes  to  engage  in 
business,  by  or  on  the  date  of  filing,  or 
as  soon  as  practicable  after  the  date  of 
filing. 

(b)  Contents  of  the  public  notice.  The 
public  notice  must  state  that  a  filing  is 
being  madeT4he  date  (or  expected  date) 
of  the  filing,  the  name  of  the  applicant, 
the  subject  matter  of  the  filing,  that  the 
public  may  submit  comments,  the 
address  of  the  appropriate  district  office 
where  comments  should  be  sent,  the 
closing  date  of  the  public  comment 
period,  and  any  other  related 
information  that  the  OCC  requires. 

(c)  Confirmation  of  public  notice.  The 
applicant  must  mail  or  deliver  a 
statement  containing  the  date  of 
publication,  the  name  and  address  of 
the  newspaper  that  published  the  public 
notice,  a  copy  of  the  public  notice,  and 
any  other  information  that  the  OCC 
requires,  to  the  appropriate  district 
office  promptly  following  publication. 

(d)  Multiple  transactions.  The  OCC 
may  consider  more  than  one 
transaction,  or  a  series  of  transactions, 
to  be  a  single  filing  for  purposes  of  the 
publication  requirements  of  this  section. 

(e)  Other  public  notices  accepted. 
Upon  the  request  of  an  applicant,  the 
OCC  may  determine  that  public  notice 
required  by  another  Federal  agency 
satisfies  the  public  notice  requirements 


of  this  section.  In  making  this 
determination,  the  OCC  considers 
whether  the  scope  and  contents  of  the 
other  public  notice  are  comparable  to 
those  required  by  this  section. 

(f)  Public  notice  by  the  OCC.  The  OCC 
may  give  public  notice  and  request 
comment  on  any  filing  and  in  any 
manner  the  OCC  determines  to  be 
appropriate  for  the  particular  filing. 

§5.9    Public  availability. 

(a)  General.  The  OCC  provides  public 
portions  of  a  filing  and  related 
submissions  to  any  person  who  makes 
a  request  to  the  appropriate  district 
office.  Requests  should  be  in  writing. 
The  OCC  may  impose  a  fee  consistent 
with  those  described  in  §  4.17  of  this 
chapter. 

(b)  Public  file.  A  public  file  consists 
of  the  public  portion  of  the  filing, 
supporting  data,  and  supplementary 
information,  and  £my  information 
submitted  by  interested  persons 
regarding  the  filing. 

(c)  Confidentiality.  The  OCC  may 
deem  information  confidential  and 
withhold  that  information  from  the 
public  file.  The  applicant  or  the  person 
submitting  the  information  may  request 
that  specific  information  be  deemed 
confidential. 

§  5.10    Comments  and  requests  for 
hearings. 

(a)  Submission  of  comments.  During 
the  comment  period,  any  person  may 
submit  written  comments  on  a  filing  to 
the  appropriate  district  office. 

(b)  Comment  period— (1)  General. 
Unless  otherwise  stated,  the  comment 
period  is  30  days  after  pubfication  of  the 
public  notice  required  by  §  5.8(a),  or 
within  30  days  after  pubUcation  of  the 
first  public  notice  required  by  12  U.S.C. 
1828(c). 

(2)  Extensions.  The  OCC  may  extend 
the  comment  period  if: 

(i)  The  applicant  fails  to  file  all 
required  supporting  data  in  time  to 
permit  review  by  interested  persons; 

(ii)  Any  person  requesting  an 
extension  of  time  provides  adequate 
justification;  or 

(iii)  The  OCC  determines  that  other 
extenuating  circumstances  exist. 

(3)  Applicant  response.  The  OCC  may 
give  the  applicant  an  opportunity  to 
respond  to  comments  received. 

(c)  Hearing  requests  and  orders.  Prior 
to  the  end  of  the  comment  period,  any 
person  may  submit  a  written  request  for 
a  hearing  on  a  filing  to  the  appropriate 
district  office.  The  request  must 
describe  the  nature  of  the  issues  or  facts 
to  be  presented  and  the  reasons  why 
written  submissions  would  be 
insufficient  to  make  an  adequate 


presentation  to  the  OCC.  A  person 
requesting  a  hearing  must  submit  a  copy 
of  the  request  to  the  applicant 
simultaneously. 

(d)  Action  on  a  hearing  request.  The 
OCC  may  grant  or  deny  a  request  for  a 
hearing  and  may  hrait  the  issues 
considered  to  those  it  deems  relevant  or 
material.  The  OCC  generally  grants  a 
hearing  request  only  if  the  OCC 
determines  that  written  submissions 
would  be  insufficient  or  that  a  hearing 
would  otherwise  benefit  the 
decisionmaking  process.  The  OCC  also 
may  order  a  hearing  if  the  OCC 
concludes  that  a  hearing  would  be  in 
the  public  interest. 

(e)  Denial  of  a  hearing  request.  If  the 
OCC  denies  a  hearing  request,  it  must 
notify  the  person  requesting  the  hearing 
of  the  reason  for  the  denial. 

§5.11    Hearings. 

(a)  OCC  procedures  prior  to  the 
hearing— [l]  Notice  of  Hearing.  The 
OCC  issues  a  Notice  of  Hearing  if  it 
grants  a  request  for  a  hearing  under 

§  5.10  or  onders  a  hearing  because  it  is 
in  the  public  interest.  The  OCC  sends  a 
copy  of  the  Notice  of  Hearing  to  the 
applicant,  to  the  person  who  requested 
the  hearing,  and  anyone  else  requesting 
a  copy.  The  Notice  of  Hearing  states  the 
subject  and  date  of  the  filing,  the  time 
and  place  of  the  hearing,  and  the  issues 
to  be  addressed. 

(2)  Presiding  officer.  The  OCC 
appoints  a  presiding  officer  to  conduct 
the  hearing.  The  presiding  officer  is 
responsible  for  all  procedural  questions 
not  governed  by  this  section. 

(b)  Participation.  Any  person  who 
wishes  to  appear  (participant)  must 
notify  the  appropriate  district  office  of 
his  or  her  intent  to  participate  in  the 
hearing  within  ten  days  from  the  date 
the  OCC  issues  the  Notice  of  Hearing.  At 
least  five  days  before  the  hearing,  each 
participant  must  submit  to  the 
appropriate  district  office,  appficant. 
and  any  other  person  the  OCC  requires, 
the  names  of  witnesses,  and  a  copy  of 
each  exhibit  the  participant  intends  to 
present. 

(c)  Transcripts.  The  OCC  arranges  for 
a  hearing  transcript.  The  person 
requesting  the  hearing  generally  bears 
the  cost  of  one  copy  of  the  transcript  for 
his  or  her  use. 

(d)  Conduct  of  the  hearing — (1) 
Presentations.  Subject  to  the  ruHngs  of 
the  presiding  officer,  the  applicant  and 
participants  may  make  opening 
statements  and  present  witnesses, 
material  and  data. 

(2)  Information  submitted.  A  person 
presenting  documentary  material  must 
furnish  two  copies  to  the  OCC  and  one 


copy  to  the  applicant  and  each 
participant. 

(3)  Laws  not  applicable  to  hearings. 
The  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.),  part  19  of  this 
chapter,  and  the  Federal  Rules  of 
Evidence  (28  U.S.C.  Appendix)  do  not 
apply  to  hearings  under  this  section. 

(e)  Closing  the  hearing  record.  At  the 
applicant's  or  participant's  request,  the 
OCC  may  keep  the  hearing  record  open 
for  14  days  following  the  OCC's  receipt 
of  the  transcript.  The  OCC  resumes 
processing  the  filing  after  that  date. 

§  5.1 2    Computation  of  time. 

In  computing  the  period  of  days,  the 
OCC  includes  the  day  of  the  act  [e.g.,  the 
date  an  appUcation  is  received  by  the 
OCC)  from  which  the  period  begins  to 
run  and  the  last  day  of  the  period, 
regardless  of  whether  it  is  a  Saturday, 
Sunday,  or  legal  hoUday. 

§5.13    Decisions. 

(a)  General.  The  OCC  may  approve, 
conditionally  approve,  or  deny  a  filing 
after  appropriate  review  and 
consideration  of  the  record.  In  deciding 
an  application  under  this  part,  the  OCC 
may  consider  the  activities,  resources, 
or  condition  of  an  affiliate  of  the 
appUcant  that  may  reasonably  reflect  on 
or  affect  the  applicant. 

(1)  Conditional  approval.  The  OCC 
may  impose  conditions  on  any  approval 
if  the  OCC  determines  that  the 
conditions  are  necessary  or  appropriate 
to  ensure  that  approval  is  consistent 
with  relevant  statutory  and  regulatory 
standards  and  OCC  policies  thereunder. 

(2)  Expedited  approval.  The  OCC 
grants  eligible  banks  expedited  approval 
within  a  specified  time  after  filing,  as 
described  in  applicable  sections  of  this 
part. 

(i)  The  OCC  may  decide  not  to  process 
a  filing  under  expedited  approval 
procedures,  if  the  OCC  concludes  that 
the  filing,  or  an  adverse  comment 
against  the  filing,  presents  significant 
supervisory,  CRA  (if  applicable),  or 
compliance  concerns,  or  raises 
significant  legal  or  policy  issues. 

(ii)  Adverse  comments  that  the  OCC 
determines  do  not  raise  significant 
supervisory,  CRA,  or  compliance 
concerns,  or  significant  legal  or  policy 
issues,  or  are  frivolous,  filed  for 
competitive  reasons,  filed  primarily  as  a 
means  of  delaying  action  on  the  filing, 
or  raise  negative  CRA  issues  that  already 
have  been  resolved  between  the 
commenter  and  the  applicant  will  not 
affect  the  OCC's  decision  under 
paragraph  (a)(2)(i)  of  this  section. 

(b)  Denial.  The  OCC  may  deny  a  filing 
if: 


(1)  Significant  supervisory,  CRA  (if 
applicable),  or  compliance  concerns 
exist  with  respect  to  the  applicant; 

(2)  Approval  of  the  fifing  is 
inconsistent  with  applicable  law, 
regulation,  or  OCC  policy  thereunder;  or 

(3)  The  applicant  fails  to  provide 
information  requested  by  the  OCC  that 
is  necessary  for  the  OCC  to  make  an 
informed  decision. 

(c)  Notification  of  final  disposition. 
The  OCC  notifies  the  applicant,  and  any 
person  who  makes  a  v*Titten  request,  of 
the  final  disposition  of  a  filing, 
including  confirmation  of  an  expedited 
approval  under  this  part.  If  the  OCC 
denies  a  filing,  the  OCC  notifies  the 
applicant  in  writing  of  the  reasons  for 
the  denial. 

(d)  Publication  of  decision.  The  OCC 
may  issue  a  public  opinion  if  its 
decision  represents  a  new  or  changed 
policy  or  presents  issues  of  general 
interest  to  the  public  or  the  banking 
industry.  The  OCC  may  elect  not  to 
disclose  information  that  the  OCC 
deems  to  be  private  and  confidential. 

(e)  Reconsideration.  The  OCC 
considers  a  request  for  reconsideration 
c  t  a  denied  filing  based  upon 
documents,  and  other  data  submitted  bv 
the  applicant,  and  reasonable  analysis  of 
that  information  indicating  that  the 
denial  resulted  from  an  error  in  the 
OCC's  procedures. 

(f)  Extension  of  time.  When  the  OCC 
approves  or  conditionally  approves  a 
filing,  the  OCC  generally  gives  the 
national  bank  a  limited  period  of  time 
to  commence  that  new  or  expanded 
activity.  The  OCC  does  not  generally 
grant  an  extension  of  time  to  commence 
a  new  or  expanded  corporate  activity 
approved  under  this  part. 

(g)  Nullifying  a  decision — (1)  Material 
misrepresentation  or  omission.  An 
applicant  must  certify  that  any  filing  or 
supporting  material  submitted  to  the 
OCC  contains  no  material 
misrepresentations  or  omissions.  The 
OCC  may  review  and  verify  any 
information  filed  in  connection  with  a 
notice  or  an  application.  If  the  OCC 
discovers  a  material  misrepresentation 
or  omission  after  the  OCC  has  rendered 
a  decision  on  the  filing,  the  OCC  may 
nullify  its  decision.  Any  person 
responsible  for  any  material 
misrepresentation  or  omission  of  facts 
in  a  filing  or  supporting  materials  may 
be  subject  to  enforcement  action  and 
other  penalties,  including  criminal 
penalties  provided  in  18  U.S.C.  1001. 

(2)  Other  nullifications.  The  OCC  may 
nullify  any  decision  on  a  filing  that  is: 

(i)  Contrary  to  law,  regulation,  or  OCC 
policy  thereunder;  or 
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(ii)  Granted  due  to  clerical  or 
administrative  error,  or  a  material 
mistake  of  law  or  fact. 

Subpart  B — Initial  Activities 

§  5.20    Organizing  a  t>ank. 

(a)  Authority.  12  U.S.C.  21.  22.  24 
(Seventh),  26.  27.  92a.  93a.  1816,  and 
2903. 

(b)  Licensing  requirements.  Any 
person  desiring  to  establish  a  national 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval. 

(c)  Scope.  This  section  describes  the 
procedures  and  requirements  governing 
OCC  review  and  approval  of  an 
application  to  establish  a  national  bank, 
including  a  national  bank  with  a  special 
purpose.  Information  regarding  an 
application  to  estabUsh  an  interim 
national  bank  solely  to  facilitate  a 
business  combination  is  set  forth  in 
§5.33. 

(d)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Bankers'  bank  means  a  national 
bank  owned  exclusively  (except  for 
directors'  quahfying  shares)  by  other 
depository  institutions  or  depository 
institution  holding  companies  (as  that 
term  is  deSned  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (FDIA). 
12  U.S.C  1813),  the  acUvities  of  which 
are  limited  by  its  articles  of  association 
exclusively  to  providing  services  to  or 
for  other  depository  institutions,  their 
holding  companies,  and  the  officers, 
directors,  and  employees  of  such 
institutions  and  companies  and  to 
providing  correspondent  banking 
services  at  the  request  of  other 
depository  institutions  or  their  holding 
companies. 

(2)  Control  means  control  as  defined 
under  section  2  of  the  Bank  Holding 
Company  Act  (BHCA),  12  U.S.C. 
1841(a)(2). 

(3)  Final  approval  means  the  OCC 
action  issuing  a  charter  certificate  and 
authorizing  a  national  bank  to  open  for 
business. 

(4)  Holding  company  means  any 
company  that  controls  or  proposes  to 
control  a  national  bank  or  a  proposed 
national  bank  whether  or  not  it  is  a  bank 
holding  company  imder  section  2  of  the 
BHCA,  12  U.S.C.  1841(a)(1). 

(5)  Organizing  group  means  five  or 
more  persons  acting  m  their  own 
behalf,  or  serving  as  representatives  of  a 
sponsoring  holding  company,  who 
apply  to  the  OCC  for  a  national  bank 
charter. 

(6)  Preliminary  approval  means  a 
decision  by  the  OCC  permitting  an 
organizing  group  to  go  forward  with  the 
organization  of  the  proposed  national 
bank.  A  preliminary  approval  generally 


is  subject  to  certain  conditions  that  an 
applicant  must  satisfy  before  the  OCC 
will  grant  final  approval. 

(e)  Statutory  requirements — (1) 
General.  The  OCC  charters  a  national 
bank  under  the  authority  of  the  National 
Bank  Act  of  1864.  as  amended,  12 
U.S.C.  1  et  seq.  The  name  of  a  proposed 
bank  must  include  the  word  "national." 
In  determining  whether  to  approve  an 
application  to  establish  a  national  bank, 
the  OCC  verifies  that  the  proposed 
national  bank  has  complied  with  the 
following  requirements  of  the  National 
Bank  Act.  A  national  bank  must: 

(i)  Draft  and  file  articles  of  association 
with  the  OCC; 

(ii)  Draft  and  file  an  organization 
certificate  containing  specified 
information  with  the  OCC; 

(iii)  Ensure  that  all  capital  stock  is 
paid  in;  and 

(iv)  Have  at  least  five  elected 
directors. 

(2)  Community  Reinvestment  Act.  Part 
25  of  this  chapter  requires  the  OCC  to 
assess  and  take  into  account  a  proposed 
national  bank's  plans  for  meeting  the 
credit  needs  of  its  entire  commimity, 
including  low-  and  moderate-income 
neighborhoods,  consistent  with  the  safe 
and  sound  operation  of  the  bank. 

(0  Policy— {!)  General.  The 
marketplace  is  normally  the  best 
regulator  of  economic  activity  and 
competition  within  the  marketplace 
promotes  efficiency  and  better  customer 
service.  Accordingly,  it  is  the  OCC's 
pohcy  to  approve  proposals  to  establish 
national  banks,  including  minority 
institutions,  that  have  a  reasonable 
chance  of  success,  and  that  will  be 
operated  in  a  safe  and  sound  manner.  It 
is  not  the  OCC's  policy  to  ensure  that  a 
proposal  to  establish  a  national  bank  is 
without  risk  to  the  organizers  or  to 
protect  existing  institutions  from 
healthy  competition  from  a  new 
national  bank. 

(2)  Policy  considerations,  (i)  In 
evaluating  an  appUcation  to  establish  a 
national  bank,  the  OCC  considers 
whether  the  proposed  bank: 

(A)  Has  organizers  who  are  familiar 
with  national  banking  laws  and 
regulations; 

(B)  Has  competent  management, 
including  the  board  of  directors,  with 
ability  and  experience  relevant  to  the 
types  of  services  to  be  provided; 

(C)  Has  capitalization  that  is  sufficient 
to  support  the  projected  volume  and 
type  of  business; 

(D)  Can  reasonably  be  expected  to 
achieve  and  maintain  profitability;  and 

(E)  Will  be  operated  in  a  safe  and 
sound  manner. 

(ii)  The  OCC  may  also  consider 
additional  factors  listed  in  section  6  of 


FDIA,  12  U.S.C.  1816,  including  the  risk 
to  the  Federal  deposit  insurance  fund 
and  whether  the  proposed  bank's 
corporate  powers  are  consistent  with  the 
purposes  of  the  FDIA. 

(3)  OCC  evaluation.  The  OCC 
evaluates  a  proposed  national  bank's 
organizing  group  and  its  operating  plan, 
together.  The  OCC's  judgment 
concerning  one  may  affect  the 
evaluation  of  the  other.  An  organizing 
group  and  its  operating  plan  must  be 
stronger  in  markets  where  economic 
conditions  are  marginal  or  competition 
is  intense. 

(g)  Organizing  group— {!)  General. 
Strong  organizing  groups  generally 
include  diverse  business  and  financial 
interests  and  community  involvement. 
An  organizing  group  must  have  the 
experience,  competence,  willingness, 
and  ability  to  be  active  in  directing  the 
proposed  national  bank's  affairs  in  a 
safe  and  sound  manner.  The  bank's 
initial  board  of  directors  generally  is 
comprised  of  many,  if  not  all,  of  the 
organizers.  The  operating  plan  and  other 
information  supplied  in  the  application, 
must  demonstrate  an  organizing  group's 
collective  ability  to  estabhsh  and 
operate  a  successful  bank  in  the 
economic  and  competitive  conditions  of 
the  market  to  be  served.  Each  organizer 
should  be  knowledgeable  about  the 
operating  plan.  A  poor  operating  plan 
reflects  adversely  on  the  organizing 
group's  ability,  and  the  OCC  generally 
denies  applications  with  poor  operating 
plans. 

(2)  Management  selection.  The  initial 
board  of  directors  must  select  competent 
senior  executive  officers  before  the  OCC 
grants  final  approval.  Early  selection  of 
executive  officers,  especially  the  chief 
executive  officer,  contributes  favorably 
to  the  preparation  and  review  of  an 
operating  plan  that  is  accurate, 
complete,  and  appropriate  for  the  type 
of  bank  proposed  and  its  market,  and 
reflects  favorably  upon  an  application. 
As  a  condition  of  the  charter  approval, 
the  OCC  retains  the  right  to  object  to 
and  preclude  the  hiring  of  any  officer, 
or  the  appointment  or  election  of  any 
director,  for  a  two-year  period  from  the 
date  the  bank  commences  business. 

(3)  Financial  resources,  (i)  Each 
organizer  must  have  a  history  of 
responsibility,  personal  honesty,  and 
integrity.  Personal  wealth  is  not  a 
prerequisite  to  become  an  organizer  or 
director  of  a  national  bank.  However, 
directors'  stock  purchases,  individually 
and  in  the  aggregate,  should  reflect  a 
financial  commitment  to  the  success  of 
the  national  bank  that  is  reasonable  in 
relation  to  their  individual  and 
collective  financial  strength.  A  director 
should  not  have  to  depend  on  bank 


dividends,  fees,  or  other  compensation 
to  satisfy  financial  obligations. 
•  (ii)  Because  directors  are  often  the 
primary  source  of  additional  capital  for 
banks  not  affiliated  with  a  holding 
company,  it  is  desirable  that  an 
organizer  who  is  also  proposed  as  a 
director  of  the  national  bank  be  able  to 
supply  or  have  a  realistic  plan  to  enable 
the  baJik  to  obtain  capital  when  needed. 

(iii)  Any  financial  or  other  business 
arrangement,  direct  or  indirect,  between 
the  organizing  group  or  other  insider 
and  the  proposed  national  bank  must  be 
on  nonpreferential  terms. 

(4)  Organizational  expenses,  (i) 
Organizers  are  expected  to  contribute 
time  and  expertise  to  the  organization  of 
the  bank.  Organizers  should  not  bill 
excessive  charges  to  the  bank  for 
professional  and  consulting  services  or 
unduly  rely  upon  these  fees  as  a  source 
of  income. 

(ii)  A  proposed  national  bank  may  not 
pay  any  fee  that  is  contingent  upon  an 
OCC  decision,  and  such  action  generally 
is  grounds  for  denial  of  the  application 
or  withdrawal  of  preliminary  approval. 
Organizational  expenses  for  denied 
appUcations  are  the  sole  responsibility 
of  the  organizing  group. 

(5)  Sponsor's  experience  and  support. 
If  an  application  is  sponsored  by  an 
existing  holding  company,  individuals 
affiliated  with  other  depository 
institutions,  or  individuals  otherwise 
experienced  in  banking,  the  OCC 
considers  their  records  of  performance 
in  those  ventures.  A  sponsor  must  be 
financially  able  to  support  the  new 
bank's  operations  and  to  provide  or 
locate  capital  when  needed. 

(h)  Operating  plan — (1)  General,  (i) 
Organizers  of  a  proposed  national  bank 
must  submit  an  operating  plan  that 
adequately  addresses  the  statutory  and 
policy  considerations  set  forth  in 
paragraphs  (e)  and  (f)(2)  of  this  section. 
The  plan  must  reflect  sound  banking 
principles  and  demonstrate  realistic 
assessments  of  risk  in  light  of  economic 
and  competitive  conditions  in  the 
market  to  be  served. 

(ii)  The  OCC  may  offset  deficiencies 
in  one  factor  by  strengths  in  one  or  more 
other  factors.  However,  deficiencies  in 
some  factors,  such  as  unreaHstic 
earnings  prospects,  may  have  a  negative 
influence  on  the  evaluation  of  other 
factors,  such  as  capital  adequacy,  or 
may  be  serious  enough  by  themselves  to 
result  in  denial.  The  OCC  considers 
inadequacies  in  an  operating  plan  to 
reflect  negatively  on  the  organizing 
group's  ability  to  operate  a  successful 
bank. 

(2)  Earnings  prospects.  The  organizing 
group  must  submit  pro  forma  balance 
sheets  and  income  statements  as  part  of 


JMI 


the  operating  plan.  The  OCC  reviews  all 
projections  for  reasonableness  of 
assumptions  and  consistency  with  the 
operating  plan. 

(3)  Management,  (i)  The  organizing 
group  must  include  in  the  operating 
plan  information  sufficient  to  permit  the 
OCC  to  evaluate  the  overall  management 
ability  of  the  organizing  group.  If  the 
organizing  group  has  Hmited  banking 
experience  or  commimity  involvement, 
the  senior  executive  officers  must  be 
able  to  compensate  for  such 
deficiencies. 

(ii)  The  organizing  group  may  not  hire 
an  officer  or  elect  or  appoint  a  director 
if  the  OCC  objects  to  that  person  at  any 
time  prior  to  the  date  the  bank 
commences  business. 

(4)  Capital.  A  proposed  bank  must 
have  sufficient  initial  capital,  net  of  any 
organizational  expenses  that  will  be 
charged  to  the  bank's  capital  after  it 
begins  operations,  to  support  the  bank's 
projected  volume  and  type  of  business. 

(5)  Community  service,  (i)  The 
operating  plan  must  indicate  the 
organizing  group's  knowledge  of  and 
plans  for  serving  the  community.  The 
organizing  group  must  evaluate  the 
banking  needs  of  the  community, 
including  its  consumer,  business, 
nonprofit,  and  government  sectors.  The 
operating  plan  must  demonstrate  how 
the  proposed  bank  responds  to  those 
needs  consistent  with  the  safe  and 
sound  operation  of  the  bank.  The 
provisions  of  this  paragraph  may  not 
apply  to  an  application  to  organize  a 
bank  for  a  special  purpose. 

(ii)  As  part  of  its  operating  plan,  the 
organizing  group  must  submit  a 
statement  that  demonstrates  its  plans  to 
achieve  CRA  objectives. 

(iii)  Because  community  support  is 
important  to  the  long-term  success  of  a 
bank,  the  organizing  group  must  include 
plans  for  attracting  and  maintaining 
community  support. 

(6)  Safety  ana  soundness.  The 
operating  plan  must  demonstrate  that 
the  organizing  group  (and  the 
sponsoring  company,  if  any.)  is  aware 
of,  and  understands,  national  banking 
laws  and  regulations,  and  safe  and 
sound  banking  operations  and  practices. 
The  OCC  will  deny  an  application  that 
does  not  meet  these  safety  and 
soundness  requirements. 

(7)  Trust  services.  The  operating  plan 
must  indicate  if  the  proposed  bank 
intends  to  offer  trust  services. 

(i)  Procedures— (1)  Prefiling  meeting. 
The  OCC  normally  requires  a  prefiling 
meeting  with  the  organizers  of  a 
proposed  national  bank  before  the 
organizers  file  an  application. 
Organizers  should  be  familiar  with  the 
OCC's  chartering  policy  and  procedural 


requirements  in  the  Manual  before  the 
prefiling  meeting.  The  prefiling  meeting 
is  normally  held  in  the  district  office 
where  the  appUcation  will  be  filed. 

(2)  Operating  plan.  An  organizing 
group  must  file  an  operating  plan  that 
addresses  the  subjects  discussed  in 
paragraph  (h)  of  this  section. 

(3)  Spokesperson.  The  organizing 
group  must  designate  a  spokesperson  to 
represent  the  organizing  group  in  all 
contacts  with  the  OCC.  The 
spokesperson  must  be  an  organizer  and 
proposed  director  of  the  new  bank. 

(4)  Decision  notification.  The  OCC 
notifies  the  spokesperson  and  other 
interested  parties  in  writing  of  its 
decision  on  an  application.  In  the  case 
of  preliminary  approval,  the  OCC  sends 
organizing  instructions  with  the 
decision  letter. 

(5)  Post-decision  activities,  (i)  Before 
the  OCC  grants  final  approval,  a 
proposed  national  bank  must  be 
established  as  a  body  corporate.  A 
national  bank  becomes  a  body  corporate 
after  it  has  filed  its  organization 
certificate  and  articles  of  association 
with  the  OCC  as  required  by  law  In 
addition,  the  organizing  group  must 
elect  a  board  of  directors.  The  proposed 
bank  may  not  conduct  the  business  of 
banking  until  the  OCC  grants  final 
approval. 

(ii)  For  all  capital  obtained  through  a 
public  offering  a  proposed  bank  must 
use  an  offering  circular  that  complies 
with  the  OCC's  offering  circular 
regulations,  part  16  of  this  chapter. 

(iii)  A  national  bank  in  organization 
must  raise  its  capital  before  it 
commences  business.  Preliminary 
approval  expires  if  a  national  bank  in 
organization  does  not  raise  the  required 
capital  within  12  months  from  the  date 
the  OCC  grants  preliminary  approval. 
Approval  expires  if  the  national  bank 
does  not  commence  business  within  18 
months  from  the  date  of  preHminary 
approval. 

(j)  National  bankers'  banks — (1) 
Activities  and  customers.  In  addition  to 
the  other  requirements  of  this  section, 
when  an  organizing  group  seeks  to 
organize  a  national  bankers'  bank,  the 
organizing  group  must  list  in  the 
application  the  anticipated  activities 
emd  customers  or  clients  of  the  proposed 
bankers'  bank. 

(2)  Waiver  of  requirements.  At  the 
organizing  group's  request,  the  OCC 
may  waive  requirements  that  are 
applicable  to  national  banks  in  general 
if  those  requirements  are  inappropriate 
for  a  national  bankers'  bank  and  would 
impede  its  ability  to  provide  desired 
services  to  its  market.  An  applicant 
should  submit  a  request  for  a  waiver 
with  the  application  and  must  support 
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the  request  with  adequate  justification 
and  legal  analysis.  A  national  bankers' 
bank  that  is  already  in  operation  may 
also  request  a  waiver.  The  OCC  cannot 
waive  statutory  requirements  that 
specifically  apply  to  national  bankers' 
banks  pursuant  to  12  U.S.C.  27(b)(1). 

(3)  //ivestme/its.  A  national  bank  may 
invest  up  to  ten  percent  of  its  paid-in 
capital  stock  and  unimpaired  surplus  in 
a  national  or  state  bankers'  bank,  and 
may  own  five  percent  or  less  of  any 
class  of  a  national  or  state  bankers' 
bank's  voting  securities. 

(k)  Special  purpose  banks.  An 
applicant  for  a  national  bank  charter 
that  will  limit  its  activities  to  trust 
activities,  credit  card  operations,  or 
another  special  purpose  must  adhere  to 
established  charter  procedures  with 
modifications  appropriate  for  the 
circumstances,  as  determined  by  the 
OCC.  In  addition  to  the  other 
requirements  in  this  section,  a  bank 
limited  to  trust  activities,  credit  card 
operations,  or  another  special  purpose 
may  not  conduct  such  business  imtil  the 
CXIC  grants  final  approval  for  the  bank 
to  commence  operations. 

§  5.24    Conversion. 

(a)  Authority.  12  U.S.C.  35.  93a.  214a. 
214b,  214c  and  2903. 

(b)  Licensing  requirements.  A  state 
bank  or  a  Federal  savings  association 

.  must  submit  an  application  and  obtain 
prior  OCC  approval  to  convert  to  a 
national  bank  charter.  A  national  bank 
must  give  notice  to  the  OCC  before 
converting  to  a  state  bank  or  Federal 
savings  association  charter. 

(c)  Scope.  This  section  describes 
procedures  and  standards  governing 
OCC  review  and  approval  of 
apphcations  by  a  state  bank  or  Federal 
savings  association  to  convert  to  a 
national  bank  charter.  This  section  also 
describes  notice  procedures  for  a 
national  bank  seeking  to  convert  to  a 
state  bank  or  Federal  savings 
association. 

(d)  Conversion  of  a  state  bank  or 
Federal  savings  association  to  a 
national  bank.—{l)  Policy.  Consistent 
with  OCC's  chartering  policy,  it  is  OCC 
policy  to  allow  conversion  to  a  national 
beuik  charter  by  another  financial 
institution  that  can  operate  safely  and 
soundly  as  a  national  bank  in 
compliance  with  applicable  laws, 
regulations,  and  policies.  The  OCC  may 
deny  an  application  by  any  state  bank 
(including  a  "state  bank"  as  defined  in 
12  U.S.C.  214(a))  and  any  Federal 
savings  association  to  convert  to  a 
national  bank  charter  on  the  basis  of  the 
standards  for  denial  set  forth  in 

§  5.13(b),  or  when  conversion  would 
permit  the  applicant  to  escape 


supervisory  actions  by  its  current 
regulator. 

(2)  Procedures,  (i)  A  state  bank  or 
Federal  savings  association  must  submit 
its  application  to  convert  to  a  national 
bank  to  the  appropriate  district  office. 
The  apphcation  must: 

(A)  Be  signed  by  the  president  or 
other  duly  authorized  officer; 

(B)  Identify  each  braiu±  that  the 
resulting  bank  is  expected  to  operate 
after  conversion; 

(C)  Include  the  institution's  most 
recent  audited  financial  statements  (if 
any); 

(D)  Include  the  latest  report  of 
condition  and  report  of  income  (the 
most  recent  daily  statement  of  condition 
will  suffice  if  the  savings  bank  or 
Federal  savings  association  does  not  file 
these  reports); 

(E)  Include  an  opinion  from  the  state 
bank  or  Federal  savings  association's 
counsel  that  the  conversion  is  not  in 
contravention  of  applicable  Federal  and 
state  law; 

(F)  State  whether  the  state  bank  or 
Federal  savings  association  wishes  to 
exercise  fiduciary  powers  after  the 
conversion; 

(G)  Identify  all  subsidiaries  that  the 
state  bank  or  Federal  savings  association 
will  retain  following  the  conversion, 
and  provide  the  information  and 
analysis  of  the  subsidiaries*  activities 
that  would  be  required  if  the  converting 
bank  or  savings  association  were  a 
national  bank  establishing  a  subsidiary 
pursuant  to  §  5.34;  and 

(H)  Identify  any  nonconforming 
assets,  including  nonconforming 
subsidiaries  and  activities,  that  the  state 
bank  or  Federal  savings  association 
holds  or  engages  in.  and  describe  the 
plans  the  state  bank  or  Federal  savings 
association  has  for  retaining  or  divesting 
these  assets. 

(ii)  The  OCC  may  permit  a  bank  that 
plans  to  retain  nonconforming  assets  to 
retain  those  assets  subject  to  conditions 
and  an  OCC  determination  of  the 
carrying  value  of  the  retained  assets. 

(iii)  Approval  for  a  state  bank  or 
Federal  savings  association  to  convert  to 
a  national  bank  expires  if  the  conversion 
has  not  occurred  within  six  months  of 
the  OCC's  preliminary  approval  of  the 
application. 

(iv)  When  the  OCC  determines  that 
the  applicant  has  satisfied  all  statutory 
and  regulatory  requirements,  including 
those  set  forth  in  12  U.S.C.  35,  and  any 
other  conditions,  the  OOC  issues  a 
charter  certificate.  The  certificate  states 
that  the  state  bank  or  Federal  savings 
association  is  authorized  to  begin 
conducting  business  as  a  national  bank 
as  of  a  specified  date. 


(3)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8.  5.10.  and 
5.11  do  not  apply  to  this  section,  unless  • 
the  OCC  determines  that  an  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections. 

(e)  Conversion  of  a  national  bank  to 

a  state  bank. — ('i)  Procedure.  A  national 
bank  may  convert  to  a  state  bank,  within 
the  meaning  of  12  U.S.C.  214(a).  in 
accordance  with  12  U.S.C.  214c, 
without  prior  OCC  approval. 
Termination  of  the  national  bank's 
status  as  a  national  bank  occurs  upon 
the  bank's  completion  of  the 
requirements  of  12  U.S.C.  214a,  and 
upon  the  appropriate  district  office's 
receipt  of  the  bank's  national  bank 
charter  (or  copy  of  thereof)  in 
connection  with  the  consummation  of 
the  transaction. 

(2)  Notice.  A  national  bank  that 
desires  to  convert  to  a  state  bank  must 
submit  a  notice  of  its  intent  to  convert 
to  the  appropriate  district  office.  The 
national  banik  must  file  this  notice  when 
it  first  requests  approval  to  convert  from 
the  appropriate  state  authorities.  The 
appropriate  district  office  then  instructs 
the  national  bank  to  terminate  its  status 
as  a  national  bank. 

(3)  Exception  to  the  rules  of  general 
applicability.  Sections  5.5  through  5.8. 
and  5.10  through  5.13,  do  not  apply  to 
the  conversion  of  a  national  bank  to  a 
state  bank. 

(f)  Conversion  of  a  national  bank  to  a 
Federal  savings  association.  A  national 
bank  may  convert  to  a  Federal  savings 
association  wthout  prior  OCC  approval. 
The  requirements  and  procedures  set 
forth  in  paragraph  (e)  of  this  section  and 
12  U.S.C.  214a  and  12  U.S.C.  214c  apply 
to  a  conversion  to  a  Federal  savings 
association,  except  as  follows: 

(1)  In  paragrapn  (e)  of  this  section 
references  to  "appropriate  state 
authorities"  mean  "appropriate  Federal 
authorities";  and 

(2)  References  in  12  U.S.C.  214c  to  the 
"law  of  the  state"  and  "any  state 
authority"  mean  "laws  and  regulations 
governing  Federal  savings  associations" 
and  "Office  of  Thrift  Supervision", 
respectively. 

§  5.26    Fiduciary  powers. 

(a)  Authority.  12  U.S.C.  92a. 

(b)  Licensing  requirements.  A  national 
bank  must  submit  an  application  and 
obtain  prior  approval  from  the  OCC  to 
exercise  fiduciary  powers. 

(c)  Scope.  This  section  sets  forth  the 
procedures  governing  OCC  review  and 
approval  of  an  application  by  a  national 
bank  to  exercise  fiduciary  powers. 
Fiduciary  activities  are  subject  to  the 
provisions  of  part  9  of  this  chapter. 


(d)  Policy.  The  exercise  of  fiduciary 
powers  is  primarily  a  management 
decision  oflhaBmrtional  bank.  The  OCC 
generally  pannits  a  national  bank  to 
exercise  fiduciary  powers  if  the  bank  is 
operating  in  a  satisbctory  manner,  the 
proposed  actrvitis  comply  with 
applicable  statutes  and  regulations,  and 
the  bank  letains  qualified  trust 
management. 

(e)  Proce6ure.—{A)  General.  The 
following  institutions  must  obtain 
approval  from  the  OCC  to  offer  trust 
services  to  the  public: 

(i)  A  itational  bank  without  trust 
powers  (ixMludii^  those  which  plan  to 
exercise  trust  powers  after  merging -with 
a  state  .bank  with  trust  powers);  and 

(ii)  A  state  bank  or  a  Federal  savings 
association  with  trust  powers  that 
converts  toajaational  bank. 

(2)  Apphcation.  A  bank  must  submit 
an  application  in  the  form  of  a  letter  to 
the  OCC  requesting  approval  to  exercise 
fiduciary  powers.  The  letter  must 
contain: 

(i)  A  statement  requesting  full  or 
limited  powers  (specifying  which 
powers); 

(ii)  An  opinion  of  counsel  that  the 
proposed  activities  do  not  violate 
applicable  Federal,  state,  or  local  law, 
including  citations  to  applicable  law; 

(iii)  A  statement  that  the  capital  and 
surplus  of  the  national  bank  are  not  less 
than  the  capital  and  surplus  required  by 
state  law  off  state  banks,  trust 
companies,  and  other  corporations 
exercising  comparable  fiduciary  powers; 
and 

(iv)  Sufficient  biogn^iihical 
information  tm  proposed  trust 
management  personnel  to  enable  the 
OCC  to  assess  their  qualifications. 

(3")  Mergers  and  consolidations 
involvingmational  banks,  (i)  Where  two 
or  more  national  banks  consolidate  or 
merge,  and  any  of  the  banks  has,  prior 
to  sudi  cozisolidation  or  merger, 
received  an  approval  from  the  OCC  to 
exercise  fiduciary  powers  that  is  in  force 
at  the  timesf  the  consolidation  or 
merger,  the  resulting  bank  succeeds  to 
the  rights  existing  under  the  approval. 
The  resulting  bank  may  exercise 
fiduciary  powers  in  the  same  manner 
and  to  the  same  extent  as  the  bank  to 
which  approval  was  originally  granted. 
A  new  application  to  continue  to 
exercise  suob  powers  is  not  necessary. 

(ii)  A  national  bank  with  prior  OCC 
approval  to  exercise  fiduciary  powers 
that  is  the  resulting  bank  in  a  merger  or 
consobdatMn  with  a  state  bank  is  not 
required  to  file  a  new  application  to 
continue  lo  exercise  such  powers. 

(4)  Expedited  approval.  The  OCC 
approves,  conditionally  approves,  or 
denies  an  aUgiUe  bank's  application  for 


fiduciary  powers  on  orhefore  the  30th 
day  after  the  filing  is  received  by  the 
OCC.  The  application  is  deemed 
approved  by  the  OCC  as  of  the  30th  day 
after  the  filing  is  leceii'ed  by  the  OCC 
unless  die  OCC  notifies  the  bank  prior 
to  that  date  that  the  bank  is  not  eligible 
for  expedited  approval  under  the 
standards  of  §  5.13(a)(2). 

(5)  Permit.  Approval  of  an  application 
under  this  section  constitutes  a  permit 
under  12  U.S.C.  92a  to  conduct  the 
fiduciary  powers  covered  by  the 
application. 

(6)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  this  section,  unless 
the  OCC  determines  that  an  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues,  and  requires 
compliance  with  those  sections. 

(7)  Expiration  of  approval.  Approval 
expires  if  a  national  bank  does  not 
commence  fiduciary  activities  within  18 
months  from  the  date  of  approval. 

Subpart  C— Expansion  of  Activities 

§  5.30    Establishment,  acquisition  and 
relocation  of  a  branch. 

(a)  Authority.  \2  U.S.C.  1-42,  and 
2901-2907. 

(b)  Licensing  requirements.  A  national 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval  to  establish 
or  relocate  a  ibranch. 

(c)  Scope.  This  section  describes  the 
procedures  and  standards  governing 
OCC  review  and  approval  of  a  national 
bank's  application  to  establish  a  new 
branch  or  to  relocate  a  branch.  The 
standards,  but  not  the  procedures,  set 
forth  in  this  section  apply  to  a  branch 
established  as  a  result  of  a  business 
combination  approved  under  §  5.33.  A 
branch  established  through  a  business 
combination  is  subject  only  to  the 
procedures  set  forth  in  §  5.33. 

(d)  Definitions.  (1)  Branch  includes 
any  branch  bank,  branch  office,  branch 
agency,  additional  office,  or  any  branch 
place  of  business  established  by  a 
national  bank  in  the  United  States  or  its 
territories  at  iwhich  deposits  are 
received,  checks  paid,  or  money  lent. 

(i)  A  branch  estabhshed  by  a  national 
bank  may  include  a  mobile  facility; 
temporary  facility;  facility  that  is  not 
permanently  stafied,  such  as  an 
automated  teller  machine  (ATM),  if  the 
facility  is  ovmed  or  rented  by  the  bank; 
or  a  seasonal  agency,  as  described  in  12 
U.S.C.  36(c). 

(ii)  A  facility  otherwise  described  in 
paragraph  (d)(1)  of  this  section  is  not  a 
branch  if: 

(A)  The  bank  does  jaot  permit 
members  of  the  puhhc  to  have  phj^cal 
access  to  the  facility  ,(e^„  an  office 


JMI 


established  by  the  bade  that  receives 
deposits  only  through  the  mail);  or 

(B)  The  facility  is  generally  available 
to  customers  of  other  banks  to  receive 
substantially  similar  services  pertaining 
to  their  accounts  at  other  banks  on  the 
basis  of  substantially  similar  terms  and 
conditions. 

(iii)  A  facility  otherwise  described  in 
paragraph  (d)  of  this  section  is  not  a 
branch  if  it  is  located  at  the  site  of,  or 
is  an  extension  of,  an  approved  main  or 
branch  office  of  the  national  bank.  The 
OCC  detennines  whether  a  facility  is  an 
extension  of  an  existing  main  or  branch 
office  on  a  case-by-case  basis. 

(2)  Home  state  means  the  state  in 
which  the  main  office  of  the  national 
bank  is  located. 

(e)  Policy.  In  determining  whether  to 
approve  an  apphcation  to  establish  or 
relocate  a  branch,  the  OCC  is  guided  by 
the  following  principles: 

(1)  Maintaining  a  sound  banking 
system; 

(2)  Encouraging  a  national  bank  to 
help  meet  the  credit  needs  of  its  entire 
community; 

(3)  Relying  on  the  marketplace  as 
generally  the  best  regulator  of  economic 
activity;  and 

(4)  Encouraging  healthy  competition 
to  promote  efficiency  and  better  ser\  ice 
to  customers. 

(f)  Procedures— (I)  General.  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  each  national  bank  proposing  to 
establish  a  branch  must  submit  to  the 
appropriate  district  office  a  separate 
branch  apphcation  for  each  proposed 
branch. 

(2)  Consolidated  applications — (i) 
ATM  branches  and  unstaffed  branches. 
A  national  bank  may  request  approval, 
through  a  single  apphcation,  for  as 
many  ATM  branches  or  other  unstaffed 
branches  as  the  national  bank  proposes 
to  establish  within  nine  months  after  the 
approval  date.  The  bank  must  fist  in  the 
application  each  proposed  ATM  branch 
or  other  unstaffed  branch  location. 

(ii)  Jointly-established  branches.  If  a 
national  bank  proposes  to  establish  a 
branch  jointly  widi  one  or  more  national 
banks  or  depository-  institutions,  only 
one  of  the  national  banks  needs  to 
submit  a  branch  apphcation.  The 
national  bank  submitting  the 
application  may  act  as  agent  for  all  the 
national  banks  in  the  group  of 
depository  institutions  proposing  to 
share  the  branch.  The  application  must 
list  in  an  attachment  the  name  and  main 
office  address  of  each  national  bank  in 
the  group. 

(iii)  Messenger  semces.  A  national 
bank  may  request  approval,  through  a 
single  apphcation,  fen-  muhiple 
messenger  ser\  ices  to  serve  the  same 
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general  geographic  area.  Approval 
expires  if  the  national  bank  has  not 
established  any  messenger  service 
approved  by  the  OCC  within  nine 
months  after  the  date  of  approval.  (See 
12  CFR  7.7490(d).) 

(3)  Authorization.  The  OCC 
authorizes  operation  of  the  branch  when 
all  requirements  and  conditions  for 
opening  are  satisfied. 

(4)  Expedited  approval  for  eligible 
banks.  An  application  submitted  by  an 
eligible  bank  to  estabhsh  or  relocate  a 
branch  is  deemed  approved  by  the  OCC 
as  of  the  seventh  day  after  the  close  of 
the  applicable  pubUc  comment  period 
unless  tho  OCC  notifies  the  bank  prior 
to  that  date  that  the  filing  is  not  eligible 
for  expedited  approval  imder  the 
standards  of  §  5.13(a)(2). 

(g)  Interstate  branches.  A  national 
bank  that  seeks  to  establish  and  operate 
a  de  novo  branch  in  any  state  other  than 
the  bank's  home  state  or  a  state  in  which 
the  bank  already  has  a  branch  must 
satisfy  the  standards  and  requirements 
of  12U.S.C.  36(g). 

(h)  Exceptions  to  rules  of  general 
applicability.  (1)  A  national  bank  filing 
an  application  for  a  mobile  branch  must 
publish  a  pubhc  notice,  as  described  in 
§  5.8,  but  need  not  identify  the  specific 
sites  to  be  served  by  the  mobile  facility 
in  either  the  public  notice  or 
application. 

(2)  The  comment  period  on  any 
application  to  establish  one  or  more 
ATM  branches  or  to  engage  in  a  short- 
distance  branch  relocation  is  ten  days. 

(i)  Expiration  of  approval.  Approval 
expires  if  a  branch  has  not  commenced 
business  within  18  months  after  the  date 
of  approval.  Approval  for  an  ATM  and 
messenger  service  branch  expires  if  the 
branch  has  not  commenced  business 
within  nine  months  after  the  date  of 
approval. 

(j)  Branch  closings.  A  national  bank 
that  operates  a  branch  must  comply 
with  the  requirements  of  12  U.S.C. 
1831r-l  with  respect  to  procedures  for 
branch  closings. 

§5.33    Business  combinations. 

(a)  Authority.  12  U.S.C.  24  (Seventh), 
93a.  181,  214a,  215,  215a, 215c, 
1815(d)(3),  1828(c),  2903,  and  Sec.  102, 
Pub.  L.  103-328, 108  Stat.  2338. 

(b)  Licensing  requirements.  A  national 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval  for  a 
business  combination  between  the 
national  bank  and  another  depository 
institution  when  the  resulting 
institution  is  a  national  bank.  A  national 
bank  must  give  notice  to  the  OCC  prior 
to  engaging  in  a  combination  where  the 
resulting  institution  will  not  be  a 
national  bank. 


(c)  Scope.  This  section  sets  forth  the 
standards  for  OCC  review  and  approval 
of  applications  for  business 
combinations  resulting  in  national 
banks,  and  for  notices  and  other 
procedures  for  national  banks  involved 
in  all  forms  of  combinations. 

(d)  Definitions — (1)  Business 
combination  means  any  merger  or 
consolidation  between  a  national  bank 
and  one  or  more  depository  institutions 
in  which  the  resulting  institution  is  a 
national  bank,  the  acquisition  by  a 
national  bank  of  all,  or  substantially  all, 
of  the  assets  of  another  depository 
institution,  or  the  assumption  by  a 
national  bank  of  deposit  liabilities  of 
another  depositonr  institution. 

(2)  Interim  bank  means  a  national 
bank  that  does  not  operate 
independently  but  exists  solely  as  a 
vehicle  to  accomplish  a  business 
combination. 

(3)  Home  state  means,  with  respect  to 
a  national  bank,  the  state  in  which  the 
main  office  of  the  bank  is  located  and, 
with  respect  to  a  state  bank,  the  state  by 
which  the  bank  is  chartered. 

(e)  Policy— {\)  Factors.  The  OCC 
considers  the  following  factors  in 
evaluating  an  application  for  a  business 
combination: 

(i)  Competition.  (A)  The  OCC 
considers  the  effect  of  a  proposed 
business  combination  on  competition. 
The  applicant  must  provide  a 
competitive  analysis  of  the  transaction, 
including  a  definition  of  the  relevant 
geographic  market  or  markets.  An 
applicant  may  refer  to  the  Manual  for 
procedures  to  expedite  its  competitive 
analysis. 

(B)  The  OCC  denies  an  appUcation  for 
a  business  combination  if  tbe 
combination  would  result  in  a 
monopoly,  or  would  further  a 
conspiracy  to  monopolize  or  attempt  to 
monopolize  the  business  of  banking  in 
any  part  of  the  United  States.  The  OCC 
also  denies  any  proposed  business 
combination  whose  effect  in  any  section 
of  the  United  States  may  be 
substantially  to  lessen  competition,  or 
tend  to  create  a  monopoly,  or  which  in 
any  other  manner  would  be  in  restraint 
of  trade,  unless  the  probable  effects  of 
the  transaction  in  meeting  the 
convenience  and  needs  of  the 
commimity  clearly  outweigh  the 
anticompetitive  effects  of  tbe 
transaction.  For  purposes  of  weighing 
against  anticompetitive  effects,  a 
business  combination  may  have 
favorable  effects  in  meeting  the 
convenience  and  needs  of  the 
community  if  the  depository  institution 
being  acquired  has  limited  long-term 
prospects,  or  if  the  resulting  national 
bank  will  provide  significantly 


improved,  additional,  or  less  costly 
services  to  the  community. 

(ii)  Financial  and  managerial 
resources,  and  future  prospects.  The 
OCC  considers  the  financial  and 
managerial  resources  and  futiu-e 
prospects  of  the  existing  or  proposed 
institutions. 

(iii)  Convenience  and  needs  of 
community.  The  OCC  considers  the 
probable  effects  of  the  business 
combination  on  the  convenience  and 
needs  of  the  community  served.  The 
applicant  must  describe  these  effects  in 
its  application,  including  any  planned 
office  closings  or  reductions  in  services 
following  the  business  combination  and 
the  likely  impact  on  the  community. 
The  OCC  also  considers  additional 
relevant  factors,  including  the  resulting 
national  bank's  ability  and  plans  to 
provide  expanded  or  less  costly  services 
to  the  community. 

(iv)  Community  reinvestment.  The 
OCC  considers  the  performance  of  the 
applicant  and  the  depository  institution 
being  acquired  in  helping  to  meet  the 
credit  needs  of  the  relevant 
communities,  including  low-  and 
moderate-income  neighborhoods, 
consistent  with  safe  and  sound  banking 
practices. 

(v)  Adequacy  of  disclosure.  (A)  An 
applicant  must  inform  shareholders  of 
all  material  aspects  of  a  business 
combination  and  must  comply  with  any 
applicable  requirements  of  the  Federal 
securities  laws  and  securities 
regulations  of  the  OCC.  Accordingly,  an 
applicant  must  ensure  that  all  proxy  and 
information  statements  prepared  in 
connection  with  a  business  combination 
do  not  contain  any  untrue  statement  of 
a  material  fact,  or  omit  to  state  a 
material  fact  necessary  in  order  to  make 
the  statements  made,  in  the  light  of  the 
circiunstances  under  which  they  were 
made,  not  misleading. 

(B)  A  national  bank  applicant  with 
one  or  more  classes  of  secxirities  subject 
to  the  registration  provisions  of  section 
12(b)  or  (g)  of  the  Securities  Exchange 
Act  of  1934, 15  U.S.C.  787(b)  or  78y(g), 
must  file  preliminary  proxy  material  or 
information  statements  for  review  with 
the  Director,  Securities,  Investments, 
and  Fiduciary  Practices  Division,  OCC, 
Washington,  DC  20219,  and  ^vHh  the 
appropriate  district  office.  Any  other 
applicant  must  submit  the  proxy 
materials  or  information  statements  it 
uses  in  connection  with  the 
combination  to  the  appropriate  district 
office  no  later  than  when  the  materials 
are  sent  to  the  shareholders. 

(2)  Acquisition  and  retention  of 
branches.  An  applicant  must  disclose 
the  location  of  any  branches  it  will 
acquire  and  retain  in  a  business 
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combrnation.  The  OCC  considers  the 
acquisition  and  retention  of  branches 
under  the  standards  set  out  in  §  5.30, 
but  does  not  require  separate 
applications  under  §  5.30. 

(3)  Subsidiaries,  (i)  An  applicant  must 
identify  all  subsidiaries  to  be  acquired 
in  a  business  combination  and  state  the 
activities  of  each  subsidiar)'.  The  OCC 
does  not  require  separate  applications 
under  §5.84. 

tii)  An  applicant  proposing  to  acquire, 
through  a  business  combination,  a 
subsidiary  of  a  depository  institution 
other  than  a  national  bank  also  must 
provide  the  information  and  analysis  of 
the  subsidiary's  activities  that  would  be 
required  if  the  acquiring  bank  wer^a 
national  bank  establishing  the 
subsidiary  pursuant  to  §  5.34. 

(4)  Interim  banks — (i)  Application.  An 
applicant  for  a  business  combination 
that  plans  to  use  an  interim  bank  to 
accomplish  tbe  transaction  must  file  an 
application  to  organize  an  interim  bank 
as  part  of  the  application  for  the  related 
business  combination. 

(ii)  Conditional  approval.  The  OCC 
grants  conditional  approval  to  form  an 
interim  bank  when  it  acknowledges 
receipt  oF the  application  for  the  related 
business  combination. 

(iii)  Corporate  status.  An  interim  bank 
becomes  a  body  corporate  and  may 
enter  into  legally  valid  agreements  when 
it  has  filed,  and  tbe  OCC  has  accepted, 
the  interim  bank's  duly  executed 
articles  of  association  and  organization 
certificate.  OCC  acceptance  occurs: 

(A)  On  the  date  the  OCC  adWses  the 
interim  bank  that  its  articles  of 
association  and  organization  certificate 
are  acceptable;  or 

(B)  On  the  date  the  interim  bank  files 
articles  of  association  and  an 
organization  certificate  that  conform  to 
the  form  for  those  docun>ents  provided 
by  tbe  OCC  in  the  Manual. 

(iv)  Directors  and  bylai^■s.  Before  the 
OCC  grants  final  approval,  the  OCC 
must  verify  that  the  interim  national 
bank  has  elected  a  board  of  directors 
and  adopted  bylaws. 

(5)  Nonconforming  assets.  An 
applicant  must  identify  any 
nonconforming  assets,  including 
nonconforming  subsidiaries  and 
activities  of  the  institution  to  be 
acquired,  that  will  not  be  disposed  of 
prior  to  consummation  of  the  business 
combination.  The  OCC  may  permit  a 
national  bank  to  retain  nonconforming 
assets  for  a  reasonable  time  to  allow  it 
to  dispose  of  or  conform  the  assets.  The 
OCC  may  set  conditions  for  retention 
and  may  determine  tbe  carrying  value  of 
assets. 

(6)  Fiduciary  poM-ers.  An  applicant 
must  state  whether  the  resulting  bank 


intends  to  exercise  fiduciary  powers 
pursuant  to  §  5.26(e)(3). 

(7)  Expiration  of  approval.  Approval 
of  a  business  combination,  and 
conditional  approval  of  an  interim  bank 
charter,  if  applicable,  expires  if  tbe 
business  combination  is  not 
consummated  within  one  year  after  the 
date  of  OCC  approval. 

(f)  Exceptions  to  rules  of  general 
applicability— {!•)  National  bank 
applicant.  Section  5.8  (a)  through  (c) 
does  not  apply  to  a  national  bank 
applicant  that  is  subject  to  specific 
statutory  notice  requirements  for  a 
business  combination.  A  national  bank 
applicant  must  follow,  as  applicable, 
public  notice  requirements  contained  in 
12  U.S.C.  1828(c)(3)  (business 
combinations  between  insured 
depository  institutions).  12  U.S.C. 
215(a)  (consolidation  under  a  national 
bank  charter).  12  U.S.C.  215a(a)(2) 
(merger  under  a  national  bank  charter), 
and  paragraph  (g)  of  this  section  (merger 
or  consolidation  with  a  Federal  savings 
association  or  under  a  state  bank 
charter). 

(2)  Interim  bank.  Sections  5.8.  5.10, 
and  5.11  do  not  apply  to  an  application 
to  organize  an  interim  bank,  unless  the 
OCC  determines  that  the  apphcation 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections.  The 
OCC  treats  an  application  to  organize  an 
interim  bank  as  part  of  the  related 
application  to  engage  in  a  business 
combination  and  does  not  require  a 
separate  public  notice  and  pubUc 
comment  process  for  interim  banks. 

(3)  Consolidation.  The  rules  of  general 
applicability  do  not  apply  to 
transactions  covered  by  paragraph  (g)(3) 
of  this  section. 

(g)  Approval  procedures  and 
treatment  of  dissenting  shareholders  in 
consolidations  and  mergers — (1) 
Consolidations  and  mergers  with  other 
national  banks  and  state  banks  as 
defined  in  12  U.S.C.  21Sb(l)  resulting  in 
a  national  bank.  A  national  bank 
entering  into  a  consolidation  or  merger 
authorized  piu-suant  to  12  U.S.C.  215  or 
215a.  respectively,  is  subject  to  the 
approval  procedures  and  requirements 
with  respect  to  treatment  of  disseming 
shareholders  set  forth  in  those 
provisions. 

(2)  Consolidations  and  mergers  with 
Federal  sai-ings  associations  under  1 2 
U.S.C.  215c  resulting  in  a  national  bank. 
(i)  With  the  appro\al  of  the  OCC.  any 
national  bank  and  any  Federal  savings 
association  may  consolidate  or  merge 
with  a  national  bank  as  the  resulting 
institution  by  complying  with  the 
following  procedures: 


(A)  A  national  bank  entering  into  the 
consolidation  or  nierger  must  follow  the 
procedures  of  12  U.S.C  215  or  215a. 
respectively,  as  if  the  Federal  savings 
association  were  a  state  or  national 
bank. 

(B)  A  Federal  savings  association 
entering  into  the  consolidation  or 
merger  also  must  follow  the  procedures 
of  12  U.S.C.  215  or  215a.  respectively, 
as  if  the  Federal  sa\'ings  association 
were  a  state  bank  or  national  bank, 
except  where  the  laws  or  regulations 
governing  Federal  savings  associations 
specifically  provide  otherwise. 

(ii)  The  OCC  may  conduct  an 
appraisal  or  reappraisal  of  dissenters' 
shares  of  stock  in  a  national  bank 
involved  in  a  consolidation  or  merger 
with  a  Federal  savings  association  if  all 
parties  agree  that  the  appraisal  or 
reappraisal  is  final  and  binding  on  each 
party  as  to  the  value  of  the  shares. 

(3  J  Consolidation  or  merger  of  a 
national  bank  resulting  in  a  state  bank 
as  defined  in  12  U.S.C.  22 4(a)  or  a 
Federal  savings  association — (i)  Policv. 
Prior  OCC  approval  is  not  required  lor 
the  merger  or  consolidation  of  a  national 
bank  with  a  state  bank  or  Federal 
savings  association  when  the  resulting 
institution  will  be  a  state  bank  or 
Federal  savings  association. 
Termination  of  a  national  bank's  status 
as  a  national  banking  association  is 
automatic  upon  completion  of  the 
requirements  of  12  U.S.C.  214a.  in 
accordance  with  12  U.S.C.  214c,  in  the 
case  of  a  merger  or  consolidation  into  a 
state  bank,  or  paragraph  (g)(3)(iii)  of  this 
section,  in  the  case  of  a  merger  or 
consolidation  into  a  Federal  savings 
association,  and  consummation  of  the 
transaction. 

(ii)  Procedures.  A  national  bank 
desiring  to  merge  or  consolidate  with  a 
state  bank  or  a  Federal  savings 
association  when  the  resulting 
institution  MriW  be  a  state  bank  or 
Federal  savings  association  must  submit 
a  notice  to  the  appropriate  district  office 
advising  of  its  intention.  The  national 
bank  must  submit  this  notice  at  the  time 
the  application  to  merge  or  consolidate 
is  filed  with  tbe  responsible  agency 
under  the  Bank  Merger  Act.  12  U.S.C. 
1828(c).  The  OCC  then  instructs  the 
bank  to  terminate  its  status  as  a  national 
bank. 

(iii )  Special  procedures  for  merger  or 
consolidation  into  a  Federal  savings 
association.  (A)  With  the  exception  of 
the  procedures  in  paragraph  (g)(3)(iii)(B) 
of  this  section,  a  national  bank  entering 
into  a  merger  or  consolidation  with  a 
Federal  savings  association  when  the 
resulting  institution  will  be  a  Federal 
savings  association  must  comply  with 
the  requirements  of  12  U.S.C.  214a  and 
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12  U.S.C.  214c  as  if  the  Federal  savings 
association  were  a  state  bank.  However, 
for  these  purposes  the  references  in  12 
U.S.C.  214c  to  "law  of  the  state"  and 
"any  state  authority"  mean  "laws  and 
regulations  governing  Federal  savings 
associations"  and  "Office  of  Thrift 
Supervision."  respectively. 

(B]  National  bank  shareholders  who 
dissent  from  a  plan  to  merge  or 
consolidate  may  receive  in  cash  the 
value  of  their  national  bank  shares  if 
they  comply  with  the  requirements  of 
12  U.S.C.  214a  as  if  the  Federal  savings 
association  were  a  state  bfuik.  The  OCC 
conducts  an  appraisal  or  reappraisal  of 
the  value  of  the  national  bank  shares 
held  by  dissenting  shareholders  only  if 
all  parties  agree  that  the  determination 
will  be  final  and  binding.  The  parties 
must  also  agree  on  how  the  full 
expenses  of  the  CX^C  in  making  the 
appraisal  will  be  divided  among  the 
parties  and  paid  to  the  OCC.  The  plan 
of  merger  or  consolidation  must 
provide,  consistent  with  the 
requirements  of  the  Office  of  Thrift 
Supervision  (OTS),  the  marmer  of 
disposing  of  the  shares  of  the  resulting 
Federal  savings  association  not  taken  by 
the  dissenting  shareholders  of  the 
national  bank. 

(h)  Interstate  combinations.  A 
business  combination  between  banks 
under  the  authority  of  subsection  (a)(1) 
of  section  44  of  FDIA  must  satisfy  the 
standards  and  requirements  and  comply 
with  the  procedures  of  section  44.  For 
purposes  of  this  section,  the  acquisition 
of  a  branch  without  the  acquisition  of 
all  or  substantially  all  of  the  assets  of  a 
bank  is  treated  as  the  acquisition  of  a 
bank  whose  home  state  is  the  state  in 
which  the  branch  is  located. 

(i)  Expedited  approval  for  business 
reorganizations.  Business 
reorganizations  are  deemed  approved  by 
the  OCC  as  of  the  45th  day  after  the 
application  is  received  by  the  OCC, 
unless  the  OCC  notifies  the  appficant 
that  the  filing  is  not  eligible  for 
expedited  approval  under  the  standards 
of  §  5.13(a)(2).  An  application  under  this 
paragraph  must  contain  all  necessary 
information  for  the  OCC  to  determine 
that  it  qualifies  as  a  business 
reorganization.  For  purposes  of  this 
paragraph,  the  term  "business 
reorganization"  means: 

(1)  A  business  combination  between 
eligible  banks  that  are  controlled  by  the 
same  holding  company;  or 

(2)  A  business  combination  between 
an  eligible  bank  and  an  interim  bank 
chartered  in  a  transaction  in  which  a 
person  or  group  of  persons  exchanges  its 
shares  of  the  eUgible  bank  for  shares  of 

a  newly  formed  holding  company  and 
receives  after  the  transaction 


substantially  the  same  proportional 
share  interest  in  the  holding  company  as 
it  held  in  the  eligible  bank  (except  for 
changes  in  interests  resulting  from  the 
exercise  of  dissenters'  rights),  and  the 
reorganization  involves  no  other 
transactions  involving  the  bank. 

§5.34    Operating  subsidiaries. 

(a)  Authority.  12  U.S.C.  24(Seventh) 
and  93a. 

(b)  Licensing  requirements.  A  national 
bank  generally  must  submit  an 
application  and  obtain  prior  OCC 
approval  to  establish  an  operating 
subsidiary.  In  certain  circumstances,  a 
national  bank  need  only  notify  the  OCC 
after  it  has  commenced  specified 
activities  in  an  operating  subsidiary. 

(c)  Scope.  This  section  sets  forth 
application  and  notice  procedures  for 
the  establishment  and  operation  of  an 
sperating  subsidiary  by  a  national  bank. 

(d)  Standards  and  requirements — (1) 
General.  A  national  bank  may  establish, 
acquire,  and  operate  an  operating 
subsidiary  to  engage  in  activities  that 
are  a  part  of,  or  incidental  to,  the 
business  of  banking  under  12  U.S.C. 
24(Seventh),  and  other  activities 
authorized  for  national  banks  or  their 
subsidiaries  under  other  statutes. 

(2)  Qualifying  subsidiaries.  A  national 
bank  may  invest  in  a  corporation  as  an 
operating  subsidiary  if  the  parent  bank 
owns  more  than  50  percent  of  the  voting 
stock  of  the  corporation,  and  no  other 
party  controls  the  corporation.  In 
addition,  the  corporation  must  engage 
only  in  activities  that  are  a  part  of,  or 
incidental  to,  the  business  of  banking 
under  12  U.S.C.  24(Seventh),  or  in  other 
activities  authorized  for  national  banks 
or  their  subsidiaries  under  other 
statutes.  However,  the  following 
corporations  are  not  operating 
subsidiaries  subject  to  this  section: 

(i)  Corporations  in  which  the  bank's 
investment  is  made  pursuant  to  specific 
authorization  in  an  individual  statute  or 
other  OCC  regulation;  and 

(ii)  Corporations  in  which  the  bank 
has  acquired  shares  through  foreclosure 
on  collateral,  or  otherwise  in  good  faith, 
by  way  of  compromise  of  a  doubtful 
claim,  or  to  avoid  a  loss  in  connection 
with  a  debt  previously  contracted. 

(3)  Examination  and  supervision. 
Each  operating  subsidiary  is  subject  to 
examination  and  supervision  by  the 
OCC.  Unless  otherwise  provided  by 
statute  or  regulation,  or  determined  by 
the  OCC  in  writing,  all  provisions  of 
Federal  banking  laws  and  regulations 
applicable  to  the  operations  of  the 
parent  bank  apply  to  the  operations  of 
the  bank's  operating  subsidiaries.  If, 
upon  examination,  the  OCC  determines 
that  the  subsidiary  is  created  or 


operated  in  violation  of  law,  regulation, 
or  written  condition,  or  that  the  manner 
of  operation  is  unsafe  or  unsound,  the 
OCC  directs  the  bank  or  operating 
subsidiary  to  take  appropriate  remedial 
action,  which  may  include  requiring  the 
bank  to  dispose  of  all  or  part  of  the 
subsidiary. 

(e)  Procedures — (1)  General — (i) 
Application  required.  Except  as 
provided  in  paragraph  (e)(3)  of  this 
section,  a  national  bank  that  intends  to 
acquire  or  establish  an  operating 
subsidiary,  or  to  perform  new  activities 
in  an  existing  subsidiary,  must  submit 
an  application  letter  to  the  OCC.  The 
letter  must  include  a  detailed 
description  of  the  bank's  investment  in 
the  subsidiary,  the  proposed  activities  of 
the  subsidiary,  the  organizational 
structure  and  management  of  the 
subsidiary,  and  the  relations  between 
the  bank  and  the  subsidiary.  It  also  must 
state  whether  any  activity  of  the 
operating  subsidiary  will  be  conducted 
at  a  location  other  than  the  main  office 
or  a  previously  approved  branch  of  the 
bank.  The  letter  must  contain  a 
commitment  that  the  bank  will  conduct 
the  proposed  activities  in  accordance 
with  guidance  issued  by  the  OCC 
regarding  those  activities.  The  OCC  may 
require  the  applicant  to  submit  a  legal 
analysis  if  the  proposal  is  novel, 
unusually  complex  or  raises  substantial 
unresolved  legal  issues. 

(ii)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  this  section,  unless 
the  OCC  determines  that  the  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections. 

(iii)  OCC  review  and  approval.  The 
OCC  reviews  a  national  bank's 
application  to  determine  whether  the 
proposed  activities  are  legally 
permissible  for  an  operating  subsidiary, 
and  to  ensure  that  the  proposal  is 
consistent  with  safe  and  sound  banking 
practices  and  OCC  policy.  The  OCC  may 
request  additional  information  and 
analysis  from  the  applicant.  In 
approving  operating  subsidiary 
applications,  the  OCC  will  assure  that 
the  proposed  activities  do  not  endanger 
the  safety  and  soundness  of  the  parent 
national  bank. 

(2)  Expedited  approval  for  certain 
applications  from  eligible  banks — (i) 
General.  An  application  by  an  eligible 
bank  that  seeks  to  engage,  through  an 
operating  subsidiary,  in  the  activities 
hsted  in  paragraph  (e)(2)(ii)  of  this 
section,  is  deemed  approved  by  the  OCC 
30  days  after  fifing  with  the  OCC,  unless 
the  OCC  notifies  the  bank  prior  to  that 
date  that  the  filing  is  not  eligible  for 
expedited  approval  under  the  standard.s 


of  §  5.13(a)(2).  All  approvals  are  subject 
to  the  condition  that  the  subsidiary 
conduct  the  activities  in  accordance 
with  guidance  issued  by  the  OCC 
regarding  those  activities.  The  OCC  also 
may  impose  additional  conditions  in 
connection  with  any  approval  under 
this  section. 

(ii)  Activities  eligible  for  expedited 
approval  for  eligible  banks.  The 
following  activities  qualify  for 
expedited  approval: 

(A)  Dealing,  trading,  and  investing  in 
foreign  exchange,  coin,  and  bullion; 

(B)  Leasing  of  personal  property, 
including: 

(1)  Financial  leases  for  the  bank's  own 
account  pursuant  to  12  U.S.C. 
24(Seventh); 

(2)  Competitive  Equality  Banking  Act 
of  1987  (CEBA),  12  U.S.C.  3806,  leases 
for  the  bank's  own  account  pursuant  to 
12  U.S.C.  24(Tenth);  and 

(5)  Acting  as  agent,  broker,  or  advisor 
in  leases  for  others; 

(C)  Providing  securities  brokerage, 
related  securities  credit,  incidental 
activities,  and  investment  advice; 

(D)  Underwriting  and  dealing  in 
securities  permissible  under  12  UrS.C. 
24(Seventh)  and  part  1  of  this  chapter; 

(E)  Acting  as  futures  commission 
merchant; 

(F)  Making,  acquiring,  servicing,  or 
warehousing  loans  or  other  extensions 
of  credit  for  the  subsidiary's  account,  or 
for  the  account  of  others,  including 
consumer  loans,  credit  card  loans, 
commercial  loans,  residential  mortgage 
loans,  and  conunercial  mortgage  loans; 
or 

(G)  Serving  as  an  investment  adviser 
for  investment  companies  under  the 
Investment  Company  Act  of  1940, 15 
U.S.C.  80-1  et  seq. 

(3)  Notice  process  for  certain 
activities— ii)  General.  A  national  bank 
that  is  "adequately  capitalized,"  as  that 
term  is  defined  in  part  6  of  this  chapter, 
and  has  not  been  notified  that  it  is  in 
"troubled  condition"  as  defined  in 

§  5.51,  may  acquire  or  establish  an 
operating  subsidiairy,  or  perform  a  new 
activity  in  an  existing  operating 
subsidiary,  by  giving  the  appropriate 
district  office  written  noHce  within  ten 
days  after  acquiring  or  establishing  the 
subsidiary,  or  commencing  the  activity- 
provided  the  activity  is  listed  in 
paragraph  (e)(3)(ii)  of  this  section.  The 
written  notice  must  include  a  detailed 
description  of  the  bank's  investment  in 
the  subsidiary  and  of  the  activity 
performed.  All  approvals  are  subject  to 
the  condition  that  the  subsidiary 
conducts  the  activity  in  a  manner 
consistent  with  guidance  issued  by  the 
OCC  regarding  the  activity. 
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(ii)  Activities  eligible  for  notice.  The 
following  activities  require  the  filing  of 
a  notice  with  the  appropriate  district 
office  ten  days  after  the  commencement 
of  the  activity: 

(A)  Holding  property,  such  as  real 
estate,  personal  property,  securities,  or 
other  assets,  acquired  by  the  bank 
through  foreclosure  or  otherwise  in 
good  faith  to  compromise  a  doubtful 
claim  or  in  the  ordinary  course  of 
collecting  a  debt  previously  contracted: 

(B)  Business  services  performed  for 
the  bank  or  its  affiliates.  Furnishing 
services  for  the  internal  operations  of 
the  bank  or  its  affiliates,  including: 
accounting,  auditing,  appraising, 
advertising  and  public  relations,  data 
processing  and  data  transmission 
services,  databases,  or  facilities; 

(C)  Financial  advice  and  consulting 
for  the  bank  or  its  affifiates; 

(D)  Selling  money  orders,  savings 
bonds,  or  travelers  cheques; 

(E)  Management  consulting, 
operational  advice,  and  specialized 
services  for  other  depository 
institutions; 

(F)  Courier  services  between  financial 
institutions; 

(G)  Providing  check  and  credit  card 
guaranty  and  verification  services; 

(H)  Data  processing; 

(1)  Acting  as  investment  or  financial 
adviser,  or  providing  financial 
counseling,  including: 

[1]  Serving  as  the  advisorj'  company 
for  a  mortgage  or  real  estate'investment 
trust; 

(2)  Furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  ser\ices 
and  industry  studies; 

(3)  Providing  financial  advice  to  state 
or  local  governments  or  foreign 
governments  with  respect  to  issuance  of 
securities; 

(4)  Providing  tax  planning  and 
preparation;  and 

[5]  Providing  consumer  financial 
counseling; 

(J)  Advising,  structuring,  and 
arranging  financial  transactions. 
Providing  financial  and  transactional 
advice  to  customers  and  assisting 
customers  in  structuring,  arranging,  and 
executing  various  financial  transactions 
(provided  the  bank  and  its  affiliates  do 
not  participate  as  a  principal), 
including: 

(1)  Mergers,  acquisitions,  divestitures, 
joint  ventures,  leveraged  buyouts. 
recapitaUzations,  capital  structurings, 
and  financial  transactions  (including 
private  and  public  financings  and  loan 
syndications);  and  conducting  financial 
feasibility  studies; 

(2)  Swaps  and  other  derivatives; 

(3)  Foreign  exchange  transactions  and 
swaps;  and 


(4)  Arranging  commercial  real  estate 
equity  financing;  or 

(K)  Investment  advice  on  futures  and 
options  on  futures. 

(4)  No  application  or  notice  required. 
A  bank  may  acquire  or  establish  an 
operating  subsidiary  without  filing  an 
application  or  providing  notice  to  the 
OCC  provided  the: 

(i)  Activities  of  the  new  subsidiary  are 
limited  to  those  activities  previously 
reported  by  the  bank  in  connection  with 
the  establishment  or  acquisition  of  a 
prior  operating  subsidiary; 

(ii)  Establishment  or  acquisition  of  the 
prior  operating  subsidiary-  was 
considered  permissible  by  the  OCC; 

(iii)  Activities  in  which  the  new 
subsidiary  will  engage  continue  to  '>e 
considered  legally  permissible  by  the 
OCC:  and 

(iv)  Activities  of  the  new  subsidiary 
will  be  conducted  in  accordance  with 
any  conditions  imposed  by  the  OCC  in 
approving  the  conduct  of  these  activities 
for  any  prior  operating  subsidiary  of  the 
bank. 

§  5.35    Bank  service  corporations. 

(a)  Authority.  12  U.S.C.  93a  and  1861- 
1867. 

(b)  Licensing  requirements.  Except 
where  otherwise  provided,  a  national 
bank  must  submit  a  notice  and  receive 
prior  OCC  approval  to  invest  in  the 
capital  stock  of  a  bank  ser\ice 
corporation. 

(c)  Scope.  This  section  describes  the 
procedures  and  requirements  regarding 
OCC  review  and  approval  of  notices  to 
invest  in  bank  service  corporations. 

(d)  Definitions.  (1)  Bank  sen'ice 
corporation  means  a  corporation 
organized  to  provide  senices  authorized 
by  the  Bank  Service  Corporation  Act.  12 
U.S.C.  1861  through  1867.  all  of  whose 
capital  stock  is  ouTied  by  one  or  more 
insured  banks. 

(2)  Depository  institution,  for 
purposes  of  this  section,  means  an 
insured  bank,  a  financial  institution 
subject  to  examination  by  the  OTS.  or 
the  National  Credit  Union    " 
Administration  Board  (NCUA).  or  a 
financial  institution  whose  accounts  or 
deposits  are  insured  or  guaranteed 
under  state  law  and  eligible  to  be 
insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  NCUA. 

(3)  Invest  includes  making  any 
advance  of  funds  to  a  bank  service 
corporation,  whether  by  the  purchase  of 
slock,  the  making  of  a  loan,  or 
otherwise,  except  a  payment  for  rent 
earned,  goods  sold  and  delivered,  or 
services  rendered  before  the  pa\Tnent 
was  made. 

(4)  Principal  investor  means  the 
insured  bank  that  has  the  largest  amount 
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inveatBd  iutiiso^pitbistock  of  a  bank 
service  corporation.  In  any  case  where 
two  or  mora  insured  banks  have  equej 
amounts  invested,  ttie  bank  service 
corporadon  must  designate  one  of  the* 
banks  as  its  principal  investor. 

(e)  Procedures — (1)  OGCnotkx  and' 
approval  required.  Except  as  provided 
in  paragraphs  (e)(3),  (e)(4)  and  (e)(5)  of 
this  section,  a  national  bank  that  intends 
to  make  an  investment  in  the  capital 
stock  of  a  bank  service  corporation  must 
submit  a  notice  to  and  receive  approval 
firom  the  OCC  The  OCC  approves  or 
denies  a  proposed  investment  witiiin  60 
days  of  filing  vsrith  the  OCC  unless  die 
OCC  notifies  the  bank  prior  to  that  date 
that  the  filing  presents  significant 
supervisory  or  compliance  concerns,  or 
raises  significant  legal  or  policy  issues. 

(2)  Expedited  approval  for  eligible 
banks.  Notwithstanding  paragraph  (e)(1) 
of  this  section,  a  notice  by  an  eligible 
bank  that  seeks  to  make  an  investment 
in  the  capital  stock  of  a  bank  service 
corporation  is  deemed  approved  by  the 
OCC  30  days  after  filing  widi  the  OCC. 
provided  that  the  bank  service 
corporation  will  engage  in  an  activity 
listed  in  §  5.34(e)(2)(ii).  unless  the  OCC 
notifies  the  bank  prior  to  that  date  that 
the  filing  is  not  eligible  for  expedited 
approval  under  the  standards  of 

§  5.13(a)(2).  Approval  under  this 
paragraph  is  subject  to  the  condition 
that  the  bank  service  corporation 
conducts  the  activity  in  a  manner 
consistent  with  guidance  issued  by  the 
OCC  regarding  the  activity. 

(3 )  Notice  process  for  certain 
activities.  A  national  bank  that  is 
"adequately  capitalized."  as  that  term  is 
defined  in  part  6  of  this  chapter,  and  has 
not  been  notified  that  it  is  in  "troubled 
condition,"  as  defined  in  §5.51,  may 
invest  in  the  capital  stock  of  a  bank 
service  corporation  by  giving  the 
appropriate  district  office  written  notice 
within  ten  days  after  the  investment, 
provided  that  the  bank  service 
corporation  engages  only  in  the 
activities  listed  in  §  5.34(e)(3)(ii). 
Approval  under  this  paragraph  is 
subject  to  the  condition  that  the  bank 
service  corporation  conducts  the 
activity  in  a  manner  consistent  with  the 
guidance  issued  by  the  OCC  regarding 
the  activity. 

(4)  Investments  requiring  no  approval. 
A  national  bank  does  not  need  OCC 
approval  to  invest  in  a  bank  service 
corporation  that  provides  the  following 
services  only  for  depository  institutions: 
check  and  deposit  posting  and  sorting; 
computation  and  posting  of  interest  and 
other  credits  and  charges;  preparation 
and  mailing  of  checks,  statements, 
notices,  and  similar  items;  or  any  other 


clerical,  bookkeeping,  accounting', 
statistical',  OF  similiar  fimctions. 

(5)  Fedsral  Reserve  approval. 
Nbtwidistanding  paragraphs  (e)(1)' 
throu^  (e)(4)  of  this  section,  a  aetioncd 
bank  may,  with  the  approval'  of  the 
Boanl  of  Governors  of  the  Pedieral 
Reserve  System  (FRB),  invest  in  the 
capital  stock  of  a  bank  service 
corporation  that  provides  any  service, 
other  than  deposit  taking,  that  the  FRB 
has  determined,  by  regulation,  to  be 
permissible  for  a  bank  holding  company 
under  12  U.S.C.  1843(c)(8). 

(6)  Exceptions  to  rules  of  general' 
applicabiUty.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  requests  for  ' 
approval  to  invest  in  bank  service' 
corporations,  unless  the  OCC 
determines  that  the  notice  presents 
significant  and  novel  policy, 
supervisory  or  legal  issues  and  requires 
compliance  with  those  sections. 

(f)  Required  information.  A  notice 
required  under  paragraphs  (e)(,l)^  (e)(2) 
or  (e)(3)  of  this  section  must  contain  the 
following: 

(1)  The  name  and  location  of  the  bank 
service  corporation; 

(Z)  A  description  of  the  activities  the 
bank  service  corporation  will  conduct; 

(3)  Information  demonstrating  that  the 
bank  will  comply  with  the  investment 
limitations  of  paragraph  (h)  of  this 
section; 

(4)  Information  demonstrating  that  all 
banks  investing  in  the  bank  service 
corporation  are  located  in  the  same 
state,  unless  the  FRB  has  approved  an< 
exception  to  this  requirement  under  the 
authoritv  of  12  U.S.C.  1864(f);  and 

(5)  Information  demonstrating  that  the 
bank  service  corporation  will  conduct 
these  activities  only  at  locations  in  a 
state  where  the  investing  bank  could  be 
authorized  to  perform  the  activities 
directly,  unless  the  FRB  has  approved 
an  exception  to  this  requirement  under 
the  authority  of  12  U.S.C.  1864<f)- 

(g)  Examination  and  supervision. 
Each  bank  service  corporation  in  which 
a  national  bank  is  the  principal  investor 
is  subject  to  examination  and 
supervision  by  the  OCC  in  the  same 
manner  and  to  the  same  extent  as  the 
shareholder  national  bank. 

(h)  Investment  and  other  limitations — 
(1)  Investment  limitations.  A  bank  may 
not  invest  more  than  ten  percent  of  its 
capital  and  surplus  in  a  bank  service 
corporation.  In  addition,  the  bank's  total 
investments  in  all  bank  service 
corporations  may  not  exceed  five 
percent  of  the  bank's  total  assets. 

(2)  Other  limitations.  Expect  as 
provided  under  paragraph  (e)(5)  of  this 
section  a  bank  service  corporation  must 
only  conduct  activities  that  the  national 
bank  could  conduct  directly.  If  the  bank 


service  corporation  has  both  national 
and  state  bank  shareholders,  the 
activities  conducted  must  also  be 
permissible  for  the  state  bank 
shareholders. 

S5.36    Other  equMy  inveetmentB. 

(a)  Authority.  12  U.S.C.  24  (Seventh); 
and  93a. 

(b)  Licensing  requirements.  A  national- 
bank  must  submit  an  application  and 
obtain  prior  OCC  approval  in  order  to- 
make  equity  investments  described  in. 
this  section. 

(c)  Scope.  This  section  describes  OCC 
procedures  and  approval  standards  for 
applications  by  national  banks  to  make 
equity  investments  authorized  by 
statutes  that  are  not  covered  by  other 
OCC  regulations. 

(d)  Prior  approval  required  for  certain 
investments.  A  national  bank  must 
obtain  approval  from  the  OCC  prior  to 
making  equity  investments  authorized 
by  statutes  enacted  after  February  12', 
1990. 

(e)  Procedures— {1)  Application 
required.  A  national  bank  intending  to 
make  an  equity  investment  under  this 
section  must  submit  an  application  to 
the  appropriate  district  office.  The 
application  must  describe  the  proposed 
activities  of  the  business  in  which  the 
bank  plans  to  invest  and  the  legal  basis 
for  allowing  the  investment.  It  also  must 
discuss  the  financial  and  managerial 
resources  and  future  prospects  of  that 
business  and  the  financial  capability  of 
the  bank  to  make  the  proposed 
investment. 

(2)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  bank  applications 
for  other  equity  investments,  unless  the 
OCC  determines  that  the  application 
presents  significant  and  novel  policy, 
supervisory  or  legal  issues  and  requires 
compliance  with  those  sections. 

(3)  OCC  review  and  approval  (i)  The 
OCC  reviews  each  application  to- 
determine  whether  the  proposed 
investment  is  legally  permissible  and  to- 
ensure  that  the  proposed  investment  is 
consistent  with  safe  and  sound  banking 
practices  and  OCC  policy  thereunder. 
The  OCC  may  request  additional 
information  and  analysis  from  the  bank. 

(ii)  The  application  to  make  the 
proposed  equity  investment  is  deemed 
approved  by  the  OCC  as  of  the  30th  day 
after  the  filing  is  received  by  the  OCC 
imless  the  OCC  notifies  the  bank  prior 
to  that  date  that  the  fifing  presents 
significant  supervisory,  or  compliance 
concerns,  or  raises  significant  legal  or 
policy  issues. 


§  5.37    Investment  in  bank  premises. 

(a)  Authority.  12  U.S.C.  29,  93a.  and 
371d. 

(b)  Scope.  This  section  sets  forth  the 
procedures  governing  OCC  review  and 
approval  of  applications  by  national 
banks  to  invest  in  bank  premises  as 
described  in  paragraph  (c)(1)  of  this 
section. 

(c)  Procedure— (1)  Application,  (i)  A 
national  bank  must  submit  an 
application  to  the  appropriate  district 
office  to  invest  in  the  bank  premises  or 
in  the  stock,  bonds,  debentures,  or  other 
such  obligations  of  any  corporation 
holding  the  premises  of  the  bank,  or  to 
make  loans  to  or  upon  the  security  of 
the  stock  of  such  corporation,  if  the 
aggregate  of  all  such  investments  and 
loans,  together  with  the  indebtedness 
incurred  by  any  such  corporation  that  is 
an  affiliate  of  the  bank,  as  defined  in  12 
U.S.C.  221a,  will  exceed  the  amount  of 
the  capital  stock  of  the  bank. 

(ii)  The  application  must  include: 

(A)  A  description  of  the  bank's 
present  fixed  asset  investment; 

(B)  The  investment  in  bank  premises 
that  the  bank  intends  to  make,  and  the 
reason  for  exceeding  the  bank's  capital 
stock;  and 

(C)  The  amount  that  the  investment 
will  exceed  the  bank's  capital  stock.- 

(2)  Approval.  The  OCC  approves, 
conditionally  approves,  or  denies  an 
application  for  national  bank 
investment  in  bank  premises  as 
described  in  paragraph  (c)(1)  of  this 
section  on  or  before  the  30th  day  after 
the  filing  is  received  by  the  OCC.  The 
application  is  deemed  approved  by  the 
OCC  as  of  the  30th  day  after  the  filing 
is  received  unless  the  OCC  notifies  the 
bank  prior  to  that  date  that  the  filing 
presents  significant  supervisory,  or 
compliance  concerns,  or  raises 
significant  legal  or  policy  issues. 

(3)  No  prior  approval  for  eligible 
banks.  Notwithstanding  paragraph  (c)(1) 
of  this  section,  an  eligible  bank  making 
an  aggregate  investment  in  bank 
premises  up  to  20  percent  of  the  bank's 
capital  and  surplus  need  not  submit  an 
application  for  prior  approval  to  the 
appropriate  district  office.  However,  the 
bank  must  notify  the  appropriate  district 
office  in  writing  of  the  investment 
within  ten  days  following  the 
transaction.  The  written  notice  must 
include  a  detailed  description  of  the 
bank's  investment. 

(4)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8..  5.10,  and 
5.11  do  not  apply  to  this  section,  unless 
the  OCC  determines  that  an  application 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues,  and  requires 
compliance  with  those  sections. 


(5)  Expiration  of  approval.  Approval 
expires  if  a  national  bank  does  not  make 
the  investment  within  18  months  from 
the  date  of  approval. 

Subpart  D— Other  Changes  in 
Activities  and  Operations 

§  5.40   Change  in  location  of  main  office. 

(a)  Authority  \2  U.S.C.  30,  93a,  and 
2901  through  2907. 

(b)  Licensing  requirements.  A  national 
bank  must  give  prior  notice  to  the  OCC 
in  order  to  relocate  its  main  office 
within  city,  tovm  or  village  limits  to  an 
authorized  branch  location.  In  order  to 
relocate  to  any  other  permissible 
location,  a  national  bank  must  submit 
an  application  and  obtain  prior  OCC 
approval. 

(c)  Scope.  This  section  describes  OCC 
procedures  and  approval  standards  for 
an  application  or  a  notice  by  a  national 
bank  to  change  the  location  of  its  main 
office. 

(d)  Procedure — (1)  Main  office 
relocation  to  an  authorized  branch 
location  within  city,  town,  or  village 
limits.  A  national  bank  may  change  the 
location  of  its  main  office  to  an 
authorized  branch  location  (approved  or 
existing  branch  site)  within  the  Umits  of 
the  same  city,  town,  or  village.  The 
national  bank  must  submit  a  notice  to 
the  appropriate  district  office  before  the 
relocation.  The  notice  must  include  the 
new  address  of  the  main  office  and  the 
effective  date  of  the  relocation. 

(2)  To  any  other  location.  To  relocate 
its  main  office  to  any  other  location,  a 
national  bank  must  file  an  application  to 
relocate  with  the  appropriate  district 
office.  If  relocating  outside  the  limits  of 
its  city,  town,  or  village,  a  national  bank 
must  also: 

(i)  Obtain  the  approval  of 
shareholders  owning  two-thirds  of  the 
voting  stock  of  the  bank;  and 

(ii)  Amend  its  articles  of  association. 

(3)  Limitation  on  relocation.  A 
national  bank  may  not  relocate  its  main 
office  more  than  30  miles  outside  the 
limits  of  the  city,  town,  or  village  in 
which  the  main  office  of  the  national 
bank  is  located. 

(4)  Retention  of  main  office  as  branch. 
A  national  bank  desiring  to  retain  its 
former  main  office  location  as  a  branch 
must  obtain  OCC  approval  pursuant  to 
the  standards  of  §  5.30. 

(5)  Expedited  approval.  A  main  office 
relocation  application  submitted  by  an 
eligible  bank  under  paragraph  (d)(2)  of 
this  section  is  deemed  approved  by  the 
OCC  as  of  the  seventh  day  after  the  close 
of  the  comment  period,  provided  the 
application  would  result  in  a  network  of 
offices  that  would  be  permissible  if  the 
bank's  main  office  were  not  relocated. 


unless  the  OCC  notifies  the  bank  prior 
to  that  time  that  the  bank  is  not  eligible 
for  expedited  approval  under  the 
standards  of  §  5.13(a)(2). 

(6)  Exceptions  to  rules  of  general 
applicability,  (i)  Sections  5.8.  5.9,  5.10, 
and  5.11  do  not  apply  to  a  main  office 
relocation  to  an  authorized  branch 
location  within  the  limits  of  the  city, 
town,  or  village  as  described  in 
paragraph  (d)(1)  of  this  section,  unless 
the  OCC  determines  that  the  notice 
under  paragraph  (d)(1)  of  this  section 
presents  significant  and  novel  policy, 
supervisory,  or  legal  issues  and  requires 
compliance  with  those  sections. 

(ii)  The  comment  period  on  any 
application  filed  under  paragraph  (d)(2) 
of  this  section  to  engage  in  a  short- 
distance  relocation  of  a  main  office  is 
ten  days. 

(e)  Expiration  of  approval.  Approval 
expires  if  the  national  bank  has  not 
opened  its  main  office  at  the  relocated 
site  within  18  months  of  the  date  of 
approval. 

§  5.42    Change  of  corporate  title. 

(a)  Authority.  12  U.S.C.  21a,  30,  and 
93a. 

(b)  Scope.  This  section  describes  the 
method  by  which  a  national  bank  may 
change  its  corporate  title. 

(c)  Standards.  A  national  bank  may 
change  its  corporate  title  provided  that 
the  new  title  includes  the  word 
"national"  and  complies  with  other 
applicable  Federal  laws,  incl  ding  18 
U.S.C.  709. 

(d)  Procedures— (l)  Notice  to  the 
OCC.  A  national  bank  must  notify  the 
appropriate  district  office  if  it  changes 
its  corporate  title. 

(2)  Amendment  to  articles  of 
association.  A  national  bank  whose 
corporate  title  is  specified  in  its  articles 
of  association  must  amend  its  articles, 
in  accordance  with  the  procedures  of  12 
U.S.C.  21a,  to  change  its  title. 

(3)  Other  notification.  If  a  national 
hank's  title  is  not  specified  in  its  articles 
of  association,  it  must  send  written 
notice  of  the  change  to  the  appropriate 
district  office.  The  notice  must  contain 
the  old  and  new  titles  and  the  effective 
date  of  the  change. 

(4)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8.  5.9,  5.10. 
5.11.  and  5.13(a)  do  not  apply  to  a 
national  bank's  change  of  corporate  title, 
unless  the  OCC  determines  that  the 
application  presents  significant  and 
novel  policy,  super\isor)'.  or  legal 
issues,  and  requires  compliance  with 
those  sections. 

§  5.46    Changes  in  pennanent  capital. 

(a)  Authoritv.  12  U.S.C.  21a.  51.  51a, 
51b.  5lb-l.  52.  56,  57.  59. 60.  and  93a. 
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(h).  Licensing  reguihune/ite.  A  aatioaal 
bank  muat  submit  an  application  mid 
obtain  OCC  approval  to  decrease  its 
permanent  capitals  and  in  certain  cases, 
to  increase'  it»  pemianent  capitaii 
Genraaily.  ^e  OCC  only  requires  a 
notice  when  a<  national  bank  increases 
its  perraanenf  capital.  A  nonexcluoiiw 
list  of  sample  increases  or  decreases  Us 
a  national  bank's  permanent  capital  is 
contained  in  the  Manual. 

(c)  Scope.  This  section  describes 
procedures  and' standards  relating  to 
transactions  resulting  in  a  change  in- a 
nadonal  bank's  permanent  capitals 

(d)  Excpptjons  to  niies  c^  general 
applicahilily.  Sections  5.8,  5.10,  and 
5. 11  do  not  apply  rocbangee  in  » 
national  bank's-  permanent  capitaH 

(e)  Definitions.  For  the  purposes  of 
this  section  the  following  definitione 
apply: 

(1)  Capitai  plan  mesis  a  plbn 
describing  the  manner  and  schedufe  by 
which  a  national  bank  will  attain 
specified  capital  lex-els  or  ratios, 
including  a  plan  to  achieve  minimum 
capital  ratios  filed  with  the  appropriate 
district  office  imder  §  3.7  of  this  chapter 
and  a  capital  restoration  plan  filed  with 
the  OCC  under  12  UlS.C  183  lo  and' 

§  6.5  of  this  chapter.. 

(2)  Capital  stock  means  the  total 
amount  of  common  stock  and  preferred 
stock. 

(3)  Captital  surplus  means  the  total  of: 
(i)  The  amount  paid  in  on  capital 

stock  in  excess  of  the  par  or  stated 
value; 

(ii)  DLrectxapital  contributions 
representing  the  amounts  paid  in  to  the 
national  bank  other  than  Cor  capital 
stock; 

(iii)  The  amount  transferred  from 
undivided  profits  reflecting  stock 
dividends;  and 

(ivJThe  amount  transferred  from 
undivided  profits  required  by  12  U.S.C. 
60. 

(4)  Permanent  capital  means  the  sum 
of  capital  stock  and  capital  surplus. 

(f)  Policy.  In  determining  whether  to 
approve  a  proposed  change  to  a  uational 
bank's  permanent  capital,  the  OCC 
considers  whether  the  change  is 
consistent  with  law,  regulation,  and 
OCC  policy  thereunder,  provides  an 
adequate  capital  structure,  and,  if 
appropriate,  complies  with  the  bank's 
capital  plan. 

(g)  Inavases  in  pemianent  capital — 
(1)  Prior  approval.  A  national  bank  need 
not  obtain  prior  OCC  approval  for  any 
increase  to  its  permanent  capital  unless 
the  bank  is: 

(i)  Required  to  receive  OCC  approval 
pursuant  to  letter,  order,  directiv«v 
written  agreement  or  otberwee; 


(ii)'  Selling  common  or  preferred!  stock 
for  considecation  titherthon  cash;  si 

(iii)  Receiving  a  material  noocaah 
contribution  to  capital  siuplus. 

(2)  Preferred  stock.  In  the  case  of  the 
sale  of  prefsired  stock,  tJM  national'  bank 
must  also  submit  provi8ion»in>  tike 
articles  of  association  concerning, 
preferred  stock  dividends,  voting  and 
conversion  rights,  retiTement  of  the 
stock,  and  rights  to  exercise  csntral'  over 
management  to  the  appropriate  district 
office.  The  provisions  will  be  deemed 
approved  by  the  OCC  within  30  days  of 
the  submission  unless  the  OCC  notifies 
the  applicant  otherwise  in  writing, 
including  a  statement  of  the  reason  tor 
the  dtelay. 

(3)  Letter  of  notification.  A  national 
bank  that  proposes  to  increase  its  capital 
and  is  not  required  to  file  an  application 
under  paragraph  (g)fl )  of  this  section 
must  file  a  tetter  of  notification  pursuant 
to  paragraph  (j)'  of  this  section  followiny 
sale  or  completion  of  the  transaction 
and  receive  certification  fiDm  the  OCC 
The  proposed  change  is  deemed 
approved'  and  certified  seven  dSys  after 
the  date- on  which  the  OCC  receives  the 
letter  of  notification. 

(4)  /*ppAcarion  and  letter  of 
notification.  A  national  bank  that 
proposes  to  increase  its  permanent 
capital'  saii  is  required  to  receive  OCC 
approval  under  paragraph  (g)(T)  of  this 
section  must  file  an  application  under 
paragraph  (i)  of  this  section  and' a  letter 
of  notification  under  paragraph  ()f  of 
this  section. 

[h]  IDeereases  in- pennanent  capital.  A 
national  bank  must  submit  an 
application  and  obtain  approval  under 
paragraph  (i)  of  this  section  for  any 
reduction  of  its  permanent  capital  that 
results  in  a  distribution  of  cash  or  assets 
or  a  transfer  to  undivided  profits. 

(i)  Procedures  for  changes  to 
permanent  capital' requiring  OCC 
approval — f  1 )  Application  for  prior 
approval.  A  national  bank  proposing  to 
make  a  change  in  its  permanent  capital 
that  requires  prior  OCC  approval  under 
paragraphs  (g)  or(h)  of  this  section  must- 
submit  an  application  to  the  appropriate 
district  office.  The  application  must: 

(i)  Describe  the  type  and  amount  of 
the  proposed  change  in  permanent 
capital,  explain  the  reason  for  the 
change,  and  state  if  the  bank  is  subject 
to  a  capital  plan  with  the  OCC; 

(Ii)  In  the  case  of  a  reduction  to 
capital,  provide  asched^e  detailing  the 
present  and  proposed  capital  structure; 

(iii)  In  the  case  of  a  noncash 
contribution  to  capital,  provide  a 
description  of  the  method  at-  valuing  the 
contributions;  and 

(&v)t  State  hoMi  the  proposed  change 
confomn  to  a  capital  plan  if  the  hank  is 


subject  to  8' capital' plan,  orif  aeapitai' 
plan  is  required  in  connection  with  ths' 
proposed  change  in  permanent  capital. 

(2)  Expedited  approval  An  eligible 
national  baaik's  application  is  deemed' 
approved  by  the  OCC  30  days  aitep  thft 
date  the  OCC  receives  the  applicatioa 
letter,  unless  the  OCC  notifies  the  bank 
prior  to  that  date  that  the  application  is 
not  eligible  for  expedited  approval, 
under  the  standards  of  §  5.13(a)(2). 

[i]  Expiration  of  approval.  Approval 
expures  if  a  national  bank  has  not 
completed  its  changes  in  permanent 
capital  within  one  year  of  the  data  of 
approval. 

(j)  Letter  of  notification.  After  a  bank 
completes  an  increase  in  capital  it  must 
submit  a  letter  of  notification  to  the 
appropriate  district  office  in  cider  to 
obtain  a  certification  fttim  the  OCC.  The 
letter  of  notification  must  be 
acknowledged  before  a  notary  public  by 
the  bank's  president,  vice  president  or 
cashier  and  contain: 

(1)  A  description  of  the  transaction^ 
unless  already  provided  pursuant  to 
paragi^h  (i)  of  this  section; 

(2)' The  amount,  including  the  par 
value  of  the  stock,  and  effective  date  of 
the>  increase'. 

(3)  A  certification  to  the  effect  that  the 
funds  have  been  paid  in,  if  applicablta; 

(4)'A  certified  copy  of  the  amendment 
to  the  articles  of  association;  if  raquirad; 
and 

(5)  A  statement  that  the  bank  has 
complied  with  all  laws,  regulations  and: 
conditions  imposed  by  the  OCC. 

(k)  Offers  and  sales  of  stocL  A 
national  bank  must  comply  with  the 
Securities  Offning  Disclosure  Rules  ia 
part  16  of  this  chapter  for  offers  and^ 
sales  of  common  and  preferred  stock. 

(1)  Shareholder  approval:  A  national 
bank  must  obtain  the  necessary 
shareholder  approval  required  by  statute 
for  any  change  in  its  permanent  capital 

§  5.47    Subordinated'  debt  aa  capital. 

(a)  Authority.  12  U.S.C.  93a. 

&})  Licensing  requirements.  Unless  the 
OCC  has  previously  notified  a  national 
bank  that  prior  approval  is  required,  or 
unless  prior  approval  is  required  by  law, 
a  national  bank  does  not  need  prior  OCC 
approval  to  issue  or  prepay 
subordinated  debt,  regardless  of 
whether  the  bank  intends  to  count  the 
debt  as  Tier  2  capital.  A  national  bank 
that  i»  not  required  to  obtain  prior 
approval  must  notify  the  OCC  after 
issuing  subordinated  debt  that  is  to  be- 
counted  as  Tier  2  capital. 

(c)  Scope.  This  section,  sets  forth  the- 
procedures  for  OCC  review  and 
approval  of  applications  to  issue  or 
prepay  subordinatsd  debt. 

(a).  Definitioas.  (1)  Capital  plan  means 
a  plan  describing  the  means  and 


schedule  by  which  a  national  bank  will 
attain  specified  capital  levels  or  ratios, 
including  a  plan  to  achieve  minimum 
capital  ratios  filed  vdth  the  appropriate 
district  office  under  §3.7  of  this  chapter 
and  a  capital  restoration-plan  filed  with 
the  OCC  under  12  U.S.C.  1831o.  and 
§  6.5  of  this  chapter. 

(2)  Tier  2  capital  has  the  same 
meaning  as  set  forth  in  §  3.2(d)  of  this 
chapter. 

(ej  Qualification  as  regulatory  capital. 
(1)  A  national  bank's  subordinated  debt 
qualifies  as  Tier  2  capital  if  the 
subordinated  debt  meets  the 
requirements  in  part  3  of  this  chapter, 
section  2(b)(4)  of  Appendix  A  to  part  3 
of  this  chapter,  and  complies  with  the 
"OCC  Guidelines  for  Subordinated  Debt 
Instruments"  in  the  Manual. 

(2)  If  the  OCC  notifies  a  national  bank 
that  it  must  obtain  OCC  approval  before 
issuing  subordinated  debt,  the 
subordinated  debt  will  not  qualify  as 
Tier  2  capital  until  the  bank  obtains 
OCC  approval  for  its  inclusion  in 
capital. 

(0  Prior  approval  procedure — (1 ) 
Application.  A  national  bank  required 
to  obtain  OCC  approval  before  issuing  or 
prepaying  subordinated  debt  must 
submit  an  application  to  the  appropriate 
district  oflice.  The  application  must 
include: 

(i)  A  description  of  the  terms  and 
amount  of  the  proposed  issuance  or 
prepayment; 

(ii)  A  statement  of  whether  the  bank 
is  subject  to  a  capital  plan  or  required 
to  file  a  capital  plan  with  the  OCC  and. 
if  so,  how  the  proposed  change 
conforms  to  the  capital  plan; 

(iii)  A  copy  of  the  proposed 
subordinated  note  format  and  note 
agreement;  and 

(iv)  A  statement  of  whether  the  debt 
issue  complies  with  all  laws, 
regulations,  and  the  "OCC  Guidelines 
for  Subordinated  Debt  Instruments"  in 
the  Manual. 

(2)  Approval— [i]  General.  The  OCC 
approves,  conditionally  approves,  or 
denies  an  application  to  issue  or  prepay 
subordinated  debt  on  or  before  the  30th 
day  after  the  complete  application  is 
received  by  the  OCC.  The  application  is 
deemed  approved  by  the  OCC  as  of  the 
30th  day  after  the  filing  is  received  by 
the  OCC  unless  the  OCC  notifies  the ' 
bank  prior  to  that  date  that  the  filing 
presents  significant  supervisory,  or 
compliance  concerns,  or  raises 
significant  legal,  or  policy  issues. 

(ii)  Notification.  When'the  OCC 
notifies  the  bank  that  the  OCC  approves 
the  bank's  application  to  issue  or  prepay 
the  subordinated  debt,  it  also  notifies 
the  bank  whether  the  debt  qualifies  as 
Tier  2  capital. 


(iii)  Expiration  ofappro\'al.  Approval 
expires  if  a  national  bank  does  not 
complete  the  sale  of  the  subordinated 
debt  within  one  year  of  approval. 

(g)  Notice  procedure.  If  a  national 
bank  is  not  required  to  obtain  approval 
before  issuing  subordinated  debt,  the 
bank  must  notify  the  appropriate  district 
office  in  writing  within  ten  days  after 
issuing  subordinated  debt  that  is  to  be 
counted  as  Tier  2  capital.  The  notice 
must  include: 

(1 )  The  terms  of  the  issuance; 

(2)  The  amount  and  date  of  receipt  of 
funds; 

(3)  A  copy  of  the  fmal  subordinated 
note  format  and  note  agreement;  and 

(4)  A  statement  that  3ie  issue 
complies  with  all  laws,  regulations,  and 
the  "OCC  Guidelines  for  Subordinated 
Debt  Instruments"  in  the  Manual. 

(h)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.9,  5.10.  and 
5.11  do  not  apply  to  the  issuance  of 
subordinated  debt. 

(i)  Issuance  of  subordinated  debt.  A 
national  bank  must  comply  with  the 
Securities  Offering  Disclosure  Rules  in 
part  16  of  this  chapter  when  issuing 
subordinated  debt  even  if  the  bank  is 
not  required  to  obtain  prior  approval  to 
issue  subordinated  debt. 

§5.48    Voluntary  liquidation. 

(a)  Authority.  12  U.S.C.  93a,  181.  and 
182. 

(b)  Licensing  requirements.  A  national 
bank  considering  going  into  voluntary 
liquidation  must  notify  the  OCC. 
Additionally,  the  bank  must  file  a  notice 
with  the  OCC  once  a  liquidation  plan  is 
definite. 

(c)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8.  5.10,  and 
5.11  do  not  apply  to  a  voluntary 
liquidation,  unless  the  OCC  determines 
that  the  application  presents  significant 
and  novel  policy,  supervisory  or  legal 
issues  and  requires  compliance  with 
those  sections. 

(d)  Standards.  A  national  bank  may 
liquidate  in  accordance  with  the  terms 
of  12  U.S.C.  island  182. 

(e)  Procedure. — (1)  Notice  of 
voluntary  liquidation.  When  the 
shareholders  of  a  solvent  national  bank 
have  voted  to  voluntarily  liquidate,  the 
bank  must  file  a  notice  with  the 
appropriate  district  office  and  publish 
public  notice  in  accordance  with  12 
U.S.C.  182. 

(2)  Report  of  condition.  The 
liquidating  bank  must  submit  reports  of 
the  condition  of  its  commercial,  trust, 
and  other  departments  to  the 
appropriate  district  office  as  of  the  date 
it  begins  voluntary  liquidation. 

(3)  Report  of  progress.  The  liquidating 
agent  or  committee  must  submit  a 


"Report  of  Progress  of  Liquidation" 
annually  to  the  appropriate  district 
office  until  the  liquidation  is  complete. 
A  national  bank  in  liquidation  must 
continue  to  file  the  quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports). 

(f)  Expedited  liquidations  in 
connection  with  acquisitions. —  (l) 
General.  When  an  acquiring  depository 
institution  in  a  business  combination 
purchases  all  the  assets,  and  assumes  all 
the  liabilities,  including  contingent 
liabilities,  of  a  target  national  bank,  the 
acquiring  depository  institution  may 
dissolve  the  target  national  bank 
immediately  after  the  combination. 
However,  if  any  liabilities  will  remain 
in  the  target  national  bank,  then  the 
standard  liquidation  procedures  apply. 

(2)  Procedure.  After  its  shareholders 
have  voted  to  liquidate  and  the  national 
bank  has  notified  the  appropriate 
district  office  of  its  plans,  the  bank  may 
surrender  its  charter  and  dissolve 
immediately,  if: 

(i)  An  acquiring  depository-  institution 
has  purchased  all  its  assets  and  assumed 
all  its  liabilities,  including  contingent 
liabilities: 

(ii)  The  acquiring  depository 
institution  certifies  to  the  OCC  that  it 
has  purchased  all  the  assets  and 
assumed  all  the  liabilities,  including 
contingent  liabilities,  of  the  national 
bank  in  liquidation; 

(iii)  The  acquiring  depositor}- 
institution  and  the  national  bank  in 
liquidation  have  published  notice  that 
the  bank  would  dissolve  after  the 
purchase  and  assumption  to  the 
acquiror.  This  is  included  in  the  notice 
and  publication  for  the  purchase  and 
assumption  required  under  the  Bank 
Merger  Act  (BMA).  12  U.S.C.  1828(c); 
and 

(iv)  The  acquiring  depository 
institution  is  adequately  capitalized. 

(g)  National  bank  as  acquiror.  If 
another  national  bank  plans  to  acquire 
a  national  bank  in  liquidation  through 
merger  or  through  the  purchase  of  the 
assets  and  the  assumption  of  the 
liabilities  of  the  bank  in  liquidation,  the 
acquiring  bank  must  comply  with  the 
BMA.  12  U.S.C.  1828(c),  and  §5.33. 

§  5.50    Change  in  bank  control. 

(a)  Authority.  12  U.S.C.  93a  and 
1817(j)(13). 

(b)  Licensing  requirements.  Any 
applicant  seeking  to  acquire  contrul  of 
a  national  bank  must  provide  60  days 
prior  written  notice  of  a  change  in 
control  to  the  OCC,  except  where 
otherwise  provided  in  this  section. 

(c)  Scope. —  (1)  General.  This  section 
describes  the  procedures  and  standards 
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governing  OCC  review  of  notices  for  a 
change  in  control  of  a  national  bank. 

(2)  Exempt  transactions.  The 
following  transactions  are  not  subject  to 
the  requirements  of  this  section,  except 
paragraph  (h)  of  this  section: 

(i)  The  acquisition  of  additional 
shares  of  a  national  bank  by  a  person 
who: 

(A)  Has,  continuously  since  March  9, 
1979,  held  power  to  vote  25  percent  or 
more  of  the  voting  securities  of  that 
bank;  or 

(B)  Under  paragraph  (f)(2)(ii)  of  this 
section,  would  be  presumed  to  have 
controlled  that  bank  continuously  since 
March  9, 1979,  if  the  transaction  will 
not  result  in  that  person's  direct  or 
indirect  ownership  or  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  national  bank;  or,  in 
other  cases,  where  the  CKX  determines 
that  the  person  has  controlled  the  bank 
continuously  since  March  9, 1979; 

(ii)  Unless  the  OCC  otherwise 
provides  in  writing,  the  acquisition  of 
additional  shares  of  a  national  bank  by 
a  person  who  has  lawfully  acquired  and 
maintained  continuous  control  of  the 
bank  under  paragraph  (0  of  this  section 
after  complying  with  the  procedures 
and  filing  the  notice  required  by  this 
section; 

(iii)  A  transaction  subject  to  approval 
under  section  3  of  the  BHCA.  12  U.S.C. 
1842,  or  section  18  of  FDIA,  12  U.S.C. 
1828; 

(iv)  Any  transaction  described  in 
section  2(a)(5)  or  3(a)  (A)  or  (B)  of  the 
BHCA.  12  U.S.C.  1841(a)(5)  and  1842(a) 
(A)  and  (B),  by  a  person  described  in 
those  provisions; 

(v)  A  customary  one-time  proxy 
solicitation  or  receipt  oi  pro  rata  stock 
dividends;  and 

(vi)  The  acquisition  of  shares  of  a 
foreign  bank  that  has  a  federally 
chartered  branch  in  the  United  States. 

(3)  Prior  notice  exemption.  The 
following  transactions  are  not  subject  to 
the  prior  notice  requirements  of  this 
section  but  are  otherwise  subject  to  this 
section,  including  filing  a  notice  and 
paying  the  appropriate  filing  fee,  within 
90  days  after  tbe  transaction  occurs: 

(i)  The  acquisition  of  voting  shares  of 
a  national  bank  through  testate  or 
intestate  succession; 

(ii)  The  acquisition  of  voting  shares  of 
a  national  bank  as  a  bona  fide  gift; 

(iii)  The  acquisition  of  voting  shares 
of  a  national  bank  resulting  fi-om  a 
redemption  of  voting  securities; 

(iv)  The  acquisition  of  control  of  a 
national  bank  as  a  result  of  actions  by 
third  parties  that  are  not  within  the 
control  of  the  acquiror;  and 

(v)  The  acquisition  of  voting  shares  of 
a  national  bank  in  satisfaction  of  a  debt 


previously  contracted  (DPC)  in  good 
faith. 

(A)  "Good  faith"  means  that  a  person 
must  either  make  or  acquire  a  loan 
secured  by  voting  securities  of  a 
national  bank  in  advance  of  any  known 
default.  A  person  who  purchases  a 
previously  defaulted  loan  secured  by 
voting  securities  of  a  national  bank  may 
not  rely  on  paragraph  (c)(3)(v)  of  this 
section  to  foreclose  on  that  loan,  seize 
or  purchase  the  underlying  collateral, 
and  acquire  control  of  the  national  bank 
without  complying  with  the  prior  notice 
reouirements  of  this  section. 

(B)  To  ensure  comphance  with  this 
section,  the  acquiror  of  a  defaulted  loan 
secured  by  a  controlling  amount  of  a 
national  bank's  voting  securities  must 
file  a  notice  prior  to  the  time  the  loan 
is  acquired  unless  the  acquiror  can 
demonstrate  to  the  satisfaction  of  the 
OCC  that  the  voting  securities  are  not 
the  anticipated  source  of  repayment  for 
the  loan. 

(d)  Definitions.  As  used  in  this 
section: 

(1)  Acquisition  includes  a  purchase, 
assignment,  transfer,  or  pledge  of  voting 
securities,  or  an  increase  in  percentage 
ownership  of  a  national  bank  resulting 
from  a  redemption  of  voting  securities. 

(2)  Acting  in  concert  means: 

(i)  Knowing  participation  in  a  joint 
activity  or  parallel  action  towards  a 
common  goal  whether  or  not  pursuant 
to  an  express  agreement;  or 

(ii)  A  combination  or  pooling  of 
voting  or  other  interests  in  the  securities 
of  an  issuer  for  a  common  purpose 
pursuant  to  any  contract, 
understanding,  relationship,  agreement 
or  other  arrangement,  whether  written 
or  otherwise. 

(3)  Control  means  the  power,  directly 
or  indirectly,  to  direct  the  management 
or  policies  of  a  national  bank  or  to  vote 
25  percent  or  more  of  any  class  of  voting 
securities  of  a  national  bank. 

(4)  Notice  means  a  filing  by  a  person 
in  accordance  with  paragraph  (0  of  this 
section. 

(5)  Person  means  an  individual  or  a 
corporation,  partnership,  trust, 
association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unincorporated  organization,  or  any 
other  form  of  entity,  and  includes  voting 
trusts  and  voting  agreements  and  any 
group  of  persons  acting  in  concert. 

(6)  Voting  securities  means: 

(i)  Shares  of  common  or  preferred 
stock,  or  similar  interests,  if  the  shares 
or  interests,  by  statute,  charter  or  in  any 
manner,  allow  the  holder  to  vote  for  or 
select  directors  (or  jjersons  exercising 
similar  functions)  of  the  issuing  national 
bank,  or  to  vote  on  or  to  direct  the 
conduct  of  the  operations  or  other 


significant  policies  of  the  issuing 
national  bank.  However,  preferred  stock 
or  similar  interests  are  not  voting 
securities  if: 

(A)  Any  voting  rights  associated  with 
the  shares  or  interests  are  limited  solely 
to  voting  rights  customarily  provided  by 
statute  regarding  matters  that  would 
significantly  affect  the  rights  or 
preference  of  the  security  or  other 
interest.  This  includes  the  issuance  of 
additional  amounts  of  classes  of  senior 
securities,  the  modification  of  the  terms 
of  the  security  or  interest,  the 
dissolution  of  the  issuing  national  bank, 
or  the  payment  of  dividends  by  the 
issuing  national  bank  when  preferred 
dividends  are  in  arrears; 

(B)  The  shares  or  interests  are  a 
passive  investment  or  financing  device 
and  do  not  otherwise  provide  the  holder 
with  control  over  the  issuing  national 
bank; and 

(C)  The  shares  or  interests  do  not 
allow  the  holder  by  statute,  charter,  or 
in  any  manner,  to  select  or  to  vote  for 
the  selection  of  directors  (or  persons 
exercising  similar  functions)  of  the 
issuing  national  bank. 

(ii)  Securities,  other  instruments,  or 
similar  interests  that  are  immediately 
convertible,  at  the  option  of  the  owner 
or  holder  thereof,  into  voting  securities. 

(e)  Policy— {!)  General.  The  OCC 
seeks  to  enhance  and  maintain  public 
confidence  in  the  banking  system  by 
preventing  a  change  in  control  of  a 
national  bank  that  could  have  serious 
adverse  effects  on  a  bank's  financial 
stability  or  management  resources,  the 
interests  of  the  bank's  depositors,  the 
Federal  deposit  insurance  fund,  or 
competition. 

(2)  Acquisitions  subject  to  the  BHCA. 
(i)  If  corporations,  partnerships,  certain 
trusts,  associations  and  similar 
organizations,  that  are  not  already  bank 
holding  companies,  are  not  required  to 
secure  prior  FRB  approval  to  acquire 
control  of  a  bank  under  section  3  of  the 
BHCA.  12  U.S.C.  1842,  they  are  subject 
to  the  notice  requirements  of  this 
section. 

(ii)  Certain  transactions,  including 
foreclosures  by  depository  institutions 
and  other  institutional  lenders, 
fiduciary  acquisitions  by  depository 
institutions,  and  increases  of  majority 
holdings  by  bank  holding  companies, 
are  described  in  sections  2(a)(5)(D)  and 
3(a)  (A)  and  (B)  of  the  BHCA,  12  U.S.C. 
1841(a)(5)  and  12  U.S.C.  1842(a),  but  do 
not  require  the  FRB's  prior  approval. 
For  purposes  of  this  section,  they  are 
considered  subject  to  section  3  of  the 
BHCA,  12  U.S.C.  1842,  and  do  not 
require  either  a  prior  or  subsequent 
notice  to  the  OCC  under  this  section. 


(3)  Assessing  financial  condition.  In 
assessing  the  financial  condition  of  the 
acquiring  person,  the  OCC  weighs  any 
debt  servicing  requirements  in  light  of 
the  acquiring  person's  overall  financial 
strength;  the  institution's  earnings 
performance,  asset  condition,  capital 
adequacy  and  future  prospects;  and  the 
likelihood  of  the  acquiring  party  making 
unreasonable  demands  on  the  resources 
of  the  institution. 

(f)  Procedures. — (1)  Exceptions  to 
rules  of  general  applicabilitv.  Sections 
5.8(a),  5.9,  5.10,  5.11,  and  5'l3  (a) 
through  (f)  do  not  apply  to  filings  under 
this  section, 

(2)  Who  must  file,  (i)  Any  person 
seeking  to  acquire  the  power,  directly  or 
indirectly,  to  direct  the  management  or 
policies,  or  to  vote  25  percent  or  more 
of  a  class  of  voting  securities  of  a 
national  bank,  must  file  a  notice  with 
the  OCC  60  days  prior  to  the  proposed 
acquisition,  unless  the  acquisition  is 
exempt  under  paragraph  (c)(2)  of  this 
section. 

(ii)  The  OCC  presumes,  unless 
rebutted,  that  an  acquisition  or  other 
disposition  of  voting  securities  through 
which  any  person  proposes  to  acquire 
ownership  of,  or  the  power  to  vote  ten 
percent  or  more,  of  a  class  of  voting 
securities  of  a  national  bank  is  an 
acquisition  by  a  person  of  the  power  to 
direct  that  bank's  management  or 
policies  if: 

(A)  The  securities  to  be  acquired  or 
voted  are  subject  to  the  registration 
requirements  of  section  12  of  the 
Securities  Exchange  Act  of  1934  (SEA), 
15  U.S.C.  781;  or 

(B)  Immediately  after  the  transaction 
no  other  person  will  own  or  have  the 
power  to  vote  a  greater  proportion  of 
that  class  of  voting  securities. 

(iii)  Other  transactions  resulting  in  a 
person's  control  of  less  than  25  percent 
of  a  class  of  voting  securities  of  a 
national  bank  are  not  deemed  by  the 
OCC  to  result  in  control  for  purposes  of 
this  section. 

(iv)  If  two  or  more  persons,  not  acting 
in  concert,  each  propose  to  acquire 
simultaneously  equal  percentages  of  ten 
percent  or  more  of  a  class  of  a  national 
bank's  voting  securities,  and  either  the 
acquisitions  are  of  a  class  of  securities 
subject  to  the  registration  requirements 
of  the  SEA.  15  U.S.C.  78/.  or 
immediately  after  the  transaction  no 
other  shareholder  of  the  national  bank 
would  own  or  have  the  power  to  vote 
a  greater  percentage  of  the  class,  each  of 
the  acquiring  persons  must  either  file  a 
notice  or  rebut  the  presumption  of 
control. 

(v)  An  acquiring  person  may  seek  to 
rebut  the  presumption  established  in 
();iragraph  {f)(2)(ii)  of  this  section  by 


presenting  relevant  information  in 
writing  to  the  appropriate  district  office. 
The  OCC  must  respond  in  writing  to  any 
person  that  seeks  to  rebut  the 
presumption  of  control.  No  rebuttal 
filing  is  effective  unless  the  OCC 
indicates  in  writing  that  the  information 
submitted  has  been  found  to  be 
sufficient  to  rebut  the  presumption  of 
control. 

(3)  Filings,  (i)  The  OCC  does  not 
accept  a  notice  of  a  change  in  control 
unless  it  is  technically  complete,  i.e., 
the  information  provided  is  responsive 
to  every  item  listed  in  the  notice  form, 
and  is  accompaiued  by  the  appropriate 
fee. 

(A)  The  notice  must  contain  personal 
and  biographical  information,  detailed 
financial  information,  details  of  the 
prdposed  change  in  control,  information 
on  any  structural  or  managerial  changes 
contemplated  for  the  institution,  and 
other  relevant  information  required  bv 
the  OCC.  The  OCC  may  waive  any  of  the 
informational  requirements  of  the  notice 
if  the  OCC  determines  in  writing  that  it 
is  in  the  public  interest. 

(B)  When  the  acquiring  person  is  an 
individual,  or  group  of  individuals 
acting  in  concert,  the  requirement  for 
personal  financial  data  for  the  previous 
five  years  may  be  satisfied  with  a 
current  statement  of  assets  and 
liabilities,  a  brief  income  summary,  and 
a  statement  of  any  material  changes 
since  the  statement  date.  However,  the 
OCC  may  require  up  to  five  years  of 
financial  data  from  any  acquiring 
person. 

(ii)  The  OCC  has  60  days  from  the 
date  it  declares  the  notice  to  be 
technically  complete  to  review  the 
notice. 

(A)  When  the  OCC  declares  a  notice 
technically  complete,  the  appropriate 
district  office  sends  a  letter  of 
acknowledgment  to  the  applicant 
indicating  the  technically  complete 
date. 

(B)  As  set  forth  in  paragraph  (g)  of  this 
section,  the  applicant  must  publish  an 
announcement  when  the  notice  is  filed 
with  the  OCC.  The  publication  of  the 
announcement  triggers  a  20-day  public 
comment  period.  The  OCC  may  waive 
or  shorten  the  public  comment  period  if 
an  emergency  exists.  The  OCC  also  may 
shorten  the  comment  period  for  other 
good  cause.  The  OCC  may  act  on  a 
proposed  change  in  control  prior  to  the 
expiration  of  the  public  comment  period 
if  the  OCC  makes  a  written 
determination  that  an  emergency  exists. 

(C)  An  applicant  must  notify  the  OCC 
immediately  of  any  material  changes  in 
a  notice  submitted  to  the  OCC, 
including  changes  in  financial  or  other 


conditions,  that  may  affect  the  OCCs 
decision  on  the  filing. 

(iii)  Within  the  60-day  period  the  OCC 
may  inform  the  applicant  that  the 
acquisition  has  been  disapproved,  has" 
not  been  disapproved,  or  that  the  OCC 
will  extend  the  60-day  review  period. 
The  applicant  may  request  a  hearing  bv 
the  OCC  pursuant  to  §§  19.161  and 
19.162  of  this  chapter  {see  12  CFR  part 
19,  subpart  H)  in  the  event  of  a 
disapproval. 

(4)  Disapproval  of  notice.  The  OCC 
may  disapprove  a  notice  if  it  finds  that 
any  of  the  following  factors  exist: 

(i)  The  proposed  acquisition  of 
control  would  result  in  a  monopolv  or 
would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  business  of  banking  in  any  part  of 
the  United  States: 

(ii)  The  effect  of  the  proposccK 
acquisition  of  control  in  any  section  of 
the  countr>'  may  be  substantially  to 
lessen  competition  or  to  tend  to  create 
a  monopoly  or  the  proposed  acquisition 
of  control  would  in  any  other  manner  be 
in  restraint  of  trade,  and  the 
anticompetitive  effects  of  the  proposed 
acquisition  of  control  are  not  clearly 
outweighed  in  the  public  interest  by  the 
probable  effect  of  the  transaction  in 
meeting  the  convenience  and  needs  of 
the  community  to  be  served; 

(iii)  The  financial  condition  of  any 
acquiring  person  is  such  as  might 
jeopardize  the  financial  stability  of  the 
bank  or  prejudice  the  interests  of  the 
depositors  of  the  bank; 

(iv)  The  competence,  experience,  or 
integrity  of  any  acquiring  person  or  of 
any  of  the  proposed  management 
personnel  indicates  that  it  would  not  be 
in  the  interest  of  the  depositors  of  the 
bank,  or  in  the  interest  of  the  public  to 
permit  such  person  to  control  the  bank; 

(v)  Any  acquiring  person  neglects, 
fails,  or  refuses  to  furnish  the  OCC  all 
the  information  it  requires:  or 

(vi)  The  OCC  determines  that  the 
proposed  transaction  would  result  in  an 
adverse  effect  on  the  Bank  Insurance 
Fund  or  the  Savings  Association 
Insurance  Fund. 

(3)  Disapproval  notification.  If  the 
OCC  disapproves  a  notice,  it  mails  a 
vvTilten  notification  to  the  proposed 
acquiring  person  within  three  days  after 
the  decision  containing  a  statement  of 
the  basis  for  disapproval. 

(g)  Disclosure.— -{1]  Announcement. 
The  applicant  must  publish  an 
announcement  in  a  newspaper  widely 
available  in  the  geographical  area  where 
the  affected  national  bank  is  located 
within  ten  days  of  filing.  The  OCC  may 
authorize  a  delayed  announcement  if 
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immediate  amiouncement  would  not  be 
in  the  public  interest. 

(i)  In  addition  to  the  information 
required  by  §  5.8(b),  the  announcement 
must  include:  the  name  of  the  national 
bank  named  in  the  notice;  and  the 
comment  period  (i.e.,  20  days  from  the 
date  of  the  announcement).  The 
announcement  also  must  state  that  the 
OCC  may  issue  a  letter  of  intent  not  to 
disapprove  the  notice  before  the  review 
period  ends;  that  the  C3CC  may  extend 
the  review  period;  and  that  the  OCC  will 
keep  the  information  in  the  notice 
confidential  until  the  OCC  has  acted, 
except  that  certain  information  m.ay  be 
released  and  made  available  for  public 
inspection  and  copying  under  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552  and  paragraph  (g)(2)  of  Uiis 
section. 

(ii)  Regardless  of  einy  other  provisions 
of  paragraph  (g)  of  this  section,  if  the 
OCC  determines  in  writing  that  an 
emergency  exists  and  that  the 
announcement  requirements  of 
paragraph  (e)  of  this  section  would 
seriously  threaten  the  safety  and 
soundness  of  the  national  bank  to  be 
acquired,  including  situations  where  the 
OCC  must  act  immediately  in  order  to 
prevent  the  probable  failure  of  a 
national  bank,  the  OCC  may  waive  or 
shorten  the  publication  requirement. 

(2)  Release  of  information,  (i)  Upon 
the  request  of  any  person,  the  OCC 
releases  the  information  provided  in  the 
public  portion  of  the  noUce  and  makes 
it  available  for  public  inspection  and 
copying,  as  soon  as  possible  after  a 
notice  has  been  filed,  unless  the  OCC 
determines  that  the  release  would  not  be 
in  the  public  interest.  In  addition,  the 
OCC  makes  a  public  announcement  of  a 
technically  complete  notice,  the 
disposition  of  the  notice  and  the 
consummation  date  of  the  transaction,  if 
applicable,  in  the  OCC's  "Weekly 
Bulletin." 

(ii)  The  OCC  keeps  the  non-public 
portion  of  the  notice  confidential 
subject  to  the  requirements  of  the  FOIA 
and  other  applicable  law. 

(h)  Reporting  of  stock  loans. — (1) 
Requirements,  (i)  Any  depository 
institution,  and  any  affiliate  of  any 
depository  institution,  must  file  a 
consolidated  report  with  the  appropriate 
district  office  of  the  national  bank  if  the 
depository  institution  and  its  affiliates 
have  credit  outstanding  to  any  person  or 
group  of  persons  that  in  the  aggregate, 
is  secured,  directly  or  indirectly,  by  25 
percent  or  more  of  any  class  of  voting 
securities  of  a  national  bank. 

(ii)  If  the  lending  institution  is  a 
national  bank,  the  lending  institution 
must  also  file  a  copy  of  the  report  with 
its  appropriate  district  office  if  that 


office  is  different  bom  the  national 
bank's  appropriate  district  office.  If  the 
lending  institution  is  not  a  national 
bank,  it  must  file  a  copy  of  the  report 
filed  with  the  OCC  with  the  appropriate 
Federal  banking  agency  for  the  lending 
depository  institution. 

(iii)  Any  shares  of  the  national  bank 
held  by  the  depository  institution  or  any 
of  its  affiliates  as  principal  must  be 
included  in  the  calculation  of  the 
number  of  shares  in  which  the 
depository  institution  or  its  affiliates  has 
a  secvuity  interest  for  purposes  of 
paragraph  (h)(l)(i)  of  this  section. 

(2)  Definitions.  For  purposes  of 
paragraph  (h)  of  this  section: 

(i)  Depository  institution  includes  any 
foreign  bank  that  is  subject  to  the 
provisions  of  the  BHCA  by  virtue  of  12 
U.S.C.  3106(a). 

(ii)  Credit  outstanding  includes  any 
loan  or  extension  of  credit:  the  issuance 
of  a  guarantee,  acceptance,  or  letter  of 
credit,  including  an  endorsement  or 
standby  letter  of  credit;  and  any  other 
type  of  transaction  that  extends  credit  or 
financing  to  the  person  or  group  of 
persons. 

(iii)  Group  of  persons  includes  any 
mimber  of  persons  that  the  depository 
institution  has  reason  to  believe: 

(A)  Are  acting  together,  in  concert,  or 
with  one  another  to  acquire  or  control 
shares  of  the  same  insured  depository 
institution,  including  an  acquisition  of 
shares  of  the  same  depository  institution 
at  approximately  the  same  time  under 
substantially  the  same  terms:  or 

(B)  Have  made,  or  propose  to  make,  a 
joint  filing  under  15  U.S.C.  78m 
regarding  ownership  of  the  shares  of  the 
same  depository  institution. 

(3)  Exceptions.  Compliance  with 
paragraph  (h)(1)  of  this  section  is  not 
required  if: 

(i)  The  person  or  group  of  persons 
referred  to  in  that  paragraph  has 
disclosed  the  amount  borrowed  and  the 
security  interest  therein  to  the 
appropriate  district  office  in  connection 
with  a  notice  filed  under  this  section  or 
any  other  application  filed  with  the 
appropriate  district  office  as  a  substitute 
for  a  notice  under  this  section,  such  as 
for  a  national  bank  charter;  or 

(ii)  The  transaction  involves  a  person 
or  group  of  persons  that  has  been  the 
owner  or  owners  of  record  of  the  stock 
for  a  period  of  one  year  or  more;  or,  if 
the  transaction  involves  stock  issued  by 
a  newly  chartered  bank,  before  the 
bank's  opening. 

(4)  Report  Requirements,  (i)  The 
consoUdated  report  must  indicate  the 
number  and  percentage  of  shares 
securing  each  applicable  extension  of 
credit,  the  identity  of  the  borrower,  and 
the  number  of  shares  held  as  principal 


by  the  depository  institution  and  any 
affiliate  of  the  institution. 

(ii)  Depository  institutions  must  file 
the  consolidated  report  in  writing 
within  30  days  of  the  date  on  which  the 
institution  or  any  affiliate  first  believes 
that  the  security  for  any  outstanding 
credit  consists  of  25  percent  or  more  of 
any  class  of  voting  securities  of  a 
national  bank. 

(5)  Other  reporting  requirements.  A 
national  bank  required  to  report  credit 
outstanding  secured  by  the  shares  of  a 
depository  institution  to  another  Federal 
banking  agency  also  must  file  a  copy  of 
the  report  with  the  appropriate  district 
office. 

§  5.51    Changes  in  directors  and  senior 
executive  officers. 

(a)  Authority.  12  U.S.C.  1831i. 

(b)  Scope.  This  section  describes  the 
circumstances  when  a  national  bank 
must  notify  the  OCC  of  a  change  in  its 
directors  and  senior  executive  officers, 
and  the  OCC's  authority  to  disapprove 
those  notices. 

(c)  Definitions.  (1)  Director  means 
every  national  bank  director  except: 

(i)  A  director  of  a  foreign  bank  that 
operates  a  Federal  branch;  and 

(ii)  An  advisory  director  who  does  not 
have  the  authority  to  vote  on  matters 
before  the  board  of  directors  and 
provides  solely  general  policy  advice  to 
the  board  of  directors. 

(2)  National  bank,  as  defined  in 

§  5.3(h).  includes  Federal  branch  for 
purposes  of  this  section  only. 

(3)  Senior  executive  officer  means  the 
chief  executive  officer,  chief  operating 
officer,  chief  financial  officer,  chief 
lending  officer,  chief  investment  officer 
and  any  other  individual  the  OCC 
identifies  to  the  national  bank  who 
exercises  significant  influence  over,  or 
participates  in,  major  policy  making 
decisions  of  the  bank  without  regard  to 
title,  salary  or  compensation.  The  term 
also  includes  employees  of  entities 
retained  by  a  national  bank  to  perform 
such  functions  in  lieu  of  directly  hiring 
the  individuals  and,  with  respect  to  a 
Federal  branch  operated  by  a  foreign 
bank,  the  individual  functioning  as  the 
chief  managing  official  of  the  federal 
branch. 

(4)  Technically  complete  notice 
means  a  notice  that  provides  all  the 
information  requested  in  paragraph 
(e)(2)  of  this  section,  including  complete 
explanations  where  material  issues  arise 
regarding  the  competence,  experience, 
character,  or  integrity  of  proposed 
directors  or  senior  executive  officers, 
and  any  additional  information  that  the 
OCC  may  request  following  a 
determination  that  the  original 


submission  of  the  notice  was  not 
technically  complete. 

(5)  Technically  complete  notice  date 
means  the  date  on  which  the  OCC  has 
received  a  technically  complete  notice. 

(6)  Troubled  condition  means  a 
national  bank  that: 

(i)  Has  a  composite  rating  of  4  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System  (CAMEL); 

(ii)  Is  subject  to  a  cease  and  desist 
order,  a  consent  order,  a  formal  written 
agreement,  or  Prompt  Corrective  Aclion 
directive,  unless  otherwise  informed  in 
writing  by  the  OCC;  or 

(iii)  Is  informed  in  writing  by  the  OCC 
that  as  a  result  of  an  examination  it  has 
been  designated  in  "troubled  condition" 
for  purposes  of  this  section. 

(d)  Prior  notice.  A  national  bank  must 
provide  written  notice  to  the  OCC  at 
least  30  days  prior  to  the  effective  date 
of  any  addition  or  replacement  of  a 
member  of  the  board  of  directors,  the 
employment  of  any  individual  as  a 
senior  executive  officer,  or  a  change  in 
responsibilities  of  a  senior  executive 
officer  who  will  remain  a  senior 
executive  officer,  if: 

(1)  The  national  bank  has  operated  as 
a  depository  institution  for  less  than  two 
years; 

(2)  Within  the  preceding  two  years, 
the  national  bank  has  undergone  a 
change  in  control  that  required  a  notice 
to  be  filed  under  the  Change  in  Bank 
Control  Act,  12  U.S.C.  1817(j),  or  §  5.50; 

(3)  Within  the  preceding  two  years, 
the  national  bank  was  acquired  by  a 
bank  holding  company,  regulated 
pursuant  to  the  BHCA,  for  less  than  two 
years,  except  when: 

(i)  The  newly  established  bank 
holding  company  itself  is  owned  by  a 
bank  holding  company  regulated, 
pursuant  to  the  BHCA.  for  more  than 
two  years;  • 

(ii)  The  newly  established  bank 
holding  company  is  established  in  a 
reorganization  where  substantially  all 
its  shareholders  were  shareholders  of 
the  acquired  national  bank  prior  to  the 
bank  holding  company's  formation;  or 

(iii)  The  individual  proposed  for  a 
position  as  a  director  or  senior  e.xecutive 
officer  with  the  national  bank  has  been 
or  is  the  subject  of  a  notice  filed  with 
the  FRB  under  12  U.S.C.  1831i  for  an 
equivalent  position  with  the  holding 
company  and  has  not  been  disapproved 
for  that  position;  or 

(4)  The  ilational  bank  is  not  in 
compliance  with  minimum  capital 
requirements  applicable  to  such 
institution,  as  prescribed  in  §§  3.6  and 
3.9  of  this  chapter,  or  is  otherwise  in 
troubled  condition. 

(e)  Procedures. — (1)  Filing  notice.  A 
national  bank  must  file  a  notice  with  its 


IMI 


appropriate  supervisor)'  office.  When  a 
national  bank  files  a  notice  the 
individual  to  whom  the  filing  pertains 
must  attest  to  the  validity  of  the 
information  pertaining  to  that 
individual.  The  30-day  review  period 
begins  on  the  technically  complete 
notice  date. 

(2)  Content  of  notice.  A  notice  must 
contain  the  identity,  personal  history, 
business  background,  and  experience  of 
each  person  whose  designation  as  a 
director  or  senior  executive  officer  is 
subject  to  this  section.  The  notice  must 
include: 

(i)  A  description  of  his  or  her  material 
business  activities  and  affiliations 
during  the  five  years  preceding  the  date 
of  the  notice; 

(ii)  A  description  of  any  material 
pending  legal  or  administrative 
proceedings  to  which  he  or  she  is  a 
party; 

(iii)  Any  criminal  indictment  or 
conviction  by  a  state  or  Federal  court; 
and 

(iv)  Legible  fingerprints  of  such 
person,  except  that  fingerprints  are  not 
required  for  any  person  who.  within  the 
three  years  immediately  preceding  the 
date  of  the  present  notice,  has  been 
subject  to  a  notice  filed  with  the  OCC 
pursuant  to  12  U.S.C.  1831i  or  this 
section  and  has  previously  submitted 
fingerprints. 

(3)  Requests  for  additional 
information.  Following  receipt  of  a 
technically  complete  notice,  the  OCC 
may  request  additional  information,  in 
UTiting  where  feasible,  and  may  specify 
a  time  period  during  which  the 
information  must  be  provided. 

(4)  Suspension  of  the  30-day  review 
period,  (i)  When  the  OCC  makes  a 
request  for  additional  information 
pursuant  to  paragraph  (e)(3)  of  this 
section,  the  national  bank  must  provide 
the  information  within  the  time  period 
specified  by  the  OCC.  Alternatively,  the 
national  bank  may  request  in  writing 
that  the  OCC  suspend  processing  of  the 
notice.  To  enable  the  national  bank  to 
provide  the  requested  information,  the 
OCC  may  suspend  processing  for  a 
period  of  up  to  60  days  from  the  date 
of  the  request.  If  the  national  bank  has 
not  provided  the  requested  information 
within  the  latest  applicable  time  period 
specified,  the  OCC  may: 

(A)  Make  its  decision  based  on  the 
information  then  before  it  and  may  draw 
any  reasonable  inferences  ft-om  the 
national  banks  failure  to  provide  the 
requested  information;  or 

(B)  Treat  the  notice  as  abandoned 
pursuant  to  §  5.7(a),  and  so  inform  the 
national  bank  in  writing. 

(ii)  If  the  OCC  does  not  receive  a 
report  that  it  requested  from  another 


government  agency  concerning  an 
individual  proposed  by  the  national 
bank  within  the  30-day  review  period, 
the  OCC  may  request  diat  the  national 
bank  and  the  proposed  individual 
certify,  by  signing  a  letter  provided  by 
the  OiCC,  that  the  individual  will  not 
assume  the  proposed  position  imtil  the 
OCC  has  received  and  reviewed  the 
report  and  has  issued  a  notice  of  intent 
not  to  disapprove.  In  making  this 
request,  the  OCC  notifies  the  national 
bank  and  the  individual  of  the  basis  for 
its  unwillingness  to  issue  a  notice  of 
intent  not  to  disapprove  before  the  end 
of  the  30-day  review  period  without 
receipt  and  review  of  the  report.  If  either 
the  national  bank  or  the  individual  does 
not  sign  the  certification  before  the  end 
of  the  30-day  review  period,  the  OCC 
decides  whether  to  issue  anotice  of 
disapproval  based  on  the  information 
then  before  it. 

(5)  Notice  of  disapproval.  The  OCC 
may  disapprove  an  individual  proposed 
as  a  member  of  the  board  of  directors  or 
as  a  senior  executive  officer  if  the  OCC 
determines  on  the  basis  of  the 
individual's  competence,  experience, 
character,  or  integrity  that  it  would  not 
be  in  the  best  interest^of  the  depositors 
of  the  national  bank  or  the  public  to 
permit  the  individual  to  be  employed 
by,  or  associated  with,  the  national 
bank.  The  OCC  sends  a  notice  of 
disapproval  to  both  the  national  bank 
and  the  disapproved  individual  stating 
the  basis  for  disapproval. 

(6)  Notice  of  intent  not  to  disapprove. 
An  individual  proposed  as  a  member  of 
the  board  of  directors  or  as  a  senior 
executive  officer  may  begin  service 
before  the  expiration  of  the  30-day 
review  period  if  the  OCC  notifies  the 
national  bank  that  the  (XIC  does  not 
disapprove  the  proposed  director  or 
senior  executive  officer. 

(7)  Waiver  of  prior  notice,  (i)  A 
national  bank  may  file  a  written  petition 
with  the  appropriate  supervisory  office 
requesting  a  waiver  of  the  prior  notice 
requirement.  The  OCC  may  waive  the 
prior  notice  requirement,  but  not  the 
filing  required  under  this  section.  The 
OCC  may  grant  a  waiver  if  it  finds  that 
delay  could  harm  the  national  bank  or 
the  public  interest,  or  that  other 
extraordinary  circumstances  justify 
waiving  the  prior  notice  requirement. 
The  length  of  any  waiver  depends  on 
the  circumstances  in  each  case.  If  the 
OCC  grants  a  waiver,  the  national  bank 
must  file  the  required  notice  within  the 
time  period  specified  in  the  waiver,  and 
the  proposed  individual  may  assume 
the  position  on  an  interim  basis  until 
the  individual  and  the  national  bank 
receive  a  notice  of  disapproval  or,  if  an 
appeal  has  been  filed,  until  a  notice  of 
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disapproval  has  been  upheld  on  appeal 
as  set  forth  in  paragraph  (0  of  this 
section.  If  the  required  notice  is  not 
filed  within  the  time  period  specified  in 
the  waiver,  the  proposed  individual 
must  resign  his  or  her  position. 
Thereafter,  the  individual  may  assume 
the  position  on  a  permanent  basis  only 
after  the  national  bank  receives  a  notice 
of  intent  not  to  disapprove,  after  the  30- 
day  review  period  elapses,  or  after  a 
notice  of  disapproval  has  been 
overturned  on  appeal  as  set  forth  in 
paragraph  (f)  of  this  section.  A  waiver 
does  not  affect  the  OCC's  authority  to 
issue  a  notice  of  disapproval  within  30 
days  of  the  expiration  of  such  waiver. 

(ii)  In  the  case  of  the  election  at  a 
meeting  of  the  shareholders  of  a  new 
director  not  proposed  by  management,  a 
waiver  is  automatically  granted  and  the 
elected  individual  may  begin  service  as 
a  director.  However,  under  these 
circumstances,  the  national  bank  must 
file  the  required  notice  with  the 
appropriate  supervisory  office  as  soon 
as  practical  but  not  later  than  seven 
days  from  the  date  the  individual  is 
notified  of  the  election.  The  individual's 
continued  service  is  subject  to  the 
conditions  specified  in  paragraph 
(e)(7)(i)  of  this  section. 

(8)  Commencement  of  service.  An 
individual  proposed  as  a  member  of  the 
board  of  directors  or  as  a  senior 
executive  officer  may  assume  the  office 
following  the  end  of  the  30-day  review 
period,  which  begins  on  the  technically 
complete  notice  date,  unless: 

(i)  The  OCC  issues  a  notice  of 
disapproval  during  the  30-day  review 
period; 

(ii)  The  OCC  suspends  the  30-day 
review  period  pursuant  to  paragraph 
(e)(4)(i)  of  this  section; 

(iii)  The  national  bank  and  the 
individual  certify,  pursuant  to 
paragraph  (e)(4)('il)  of  this  section,  that 
the  individual  will  not  assume  the 
proposed  position;  or 

(iv)  The  national  bank  does  not 
provide  additional  information  within 
the  time  period  required  by  the  OCC 
pursuant  to  paragraph  (e)(3)  of  this 
section  and  the  OCC  deems  the  notice 
to  be  abandoned  pursuant  to  §  5.7(a). 

(9)  Exceptions  to  rules  of  general 
applicability.  Sections  5.4(d),  5.8,  5.10. 
5.11.  and  5.13  (a)  through  (f)  do  not 
apply  to  notices  for  changes  in  directors 
and  senior  executive  officers. 

(f)  Appeal.  (1)  If  the  national  bank,  the 
proposed  individual,  or  both,  disagree 
with  a  disapproval,  they  may  seek 
review  by  appealing  the  disapproval  to 
the  Comptroller,  or  an  authorized 
delegate,  within  15  days  of  the  receipt 
of  the  notice  of  disapproval.  The 
national  bank  or  the  individual  may 


appeal  on  the  grounds  that  the  reasons 
for  disapproval  are  contrary  to  fact  or 
insufficient  to  justify  disapproval.  The 
appellant  must  submit  all  documents 
and  written  argimients  that  the 
appellant  wishes  to  be  considered  in 
support  of  the  appeal. 

(2)  The  Comptroller,  or  an  authorized 
delegate,  may  designate  an  appellate 
official  who  was  not  previously 
involved  in  the  decision  leading  to  the 
appeal  at  issue.  The  Comptroller, 
authorized  delegate,  or  the  appellate 
official  considers  all  information 
submitted  with  the  original  notice,  the 
material  before  the  OCC  official  who 
made  the  initial  decision,  and  any 
information  submitted  by  the  appellant 
at  the  time  of  the  appeal. 

(3)  The  Comptroller,  authorized 
delegate,  or  the  appellate  official  must 
independently  determine  whether  the 
reasons  given  for  the  disapproval  are 
contrary  to  fact  or  insufficient  to  justify 
the  disapproval.  If  either  is  determined 
to  be  the  case,  the  Comptroller, 
authorized  delegate,  or  the  appellate 
official  may  reverse  the  disapproval. 

(4)  Upon  completion  of  the  review, 
the  Comptroller,  authorized  delegate,  or 
the  appellate  official  must  notify  the 
appellant  in  writing  of  the  decision.  If 
the  original  decision  is  reversed,  the 
individual  may  assume  the  position  in 
the  bank  for  which  he  or  she  was 
proposed. 

§5.52    Change  of  address. 

(a)  Authority.  12  U.S.C.  93a.  161,  and 
481. 

(b)  Scope.  This  section  describes  the 
obligation  of  a  national  bank  to  notify 
the  OCC  of  any  change  in  its  mailing 
address. 

(c)  Requirements.  Any  national  bank 
with  a  change  in  the  mailing  address  of 
its  main  office  or  in  its  Post  Office  Box 
must  send  a  written  notice  to  the 
appropriate  district  office.  However,  no 
notice  is  required  if  the  change  in 
address  results  from  a  transaction 
approved  under  this  part. 

(d)  Exceptions  to  rules  of  general 
applicability.  Sections  5.4(d),  5.8,  5.9. 
5.10,  5.11,  and  5.13  do  not  apply  to 
changes  in  a  national  bank's  address. 

Subpart  E— Payment  of  Dividends 

§  5.60    Aut^ority,  scope,  and  exceptions  to 
rules  of  general  applicability. ' 

(a)  Authority.  12  U.S.C.  56,  60,  and 
93a. 

(b)  Scope.  Except  as  otherwise 
provided,  the  restrictions  in  this  subpart 
apply  to  the  declaration  and  payment  of 
all  dividends  by  a  national  bank, 
including  dividends  paid  in  stock  or 
property. 
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(c)  Exceptions  to  the  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  this  subpart. 

§5.61    Dennltions. 
For  the  purposes  of  this  subpart,  the 

following  definitions  apply: 

(a)  Capital  stock,  capital  surplus  and 
permanent  capital  have  the  same 
meaning  as  set  forth  in  §  5.46. 

(b)  Retained  net  income  means  the  net 
income  of  a  specified  period  less  the 
total  amount  of  all  dividends  declared 
in  that  period. 

§  5.62    Date  of  declaration  of  dividend. 

A  national  bank  must  use  the  date  a 
dividend  is  declared  for  the  purposes  of 
determining  compliance  with  this 
subpart. 

§  5.63    Capital  limitation  under  12  U.S.C. 
56. 

(a)  General  limitation.  Except  as 
provided  by  12  U.S.C.  59  and  §  5.46,  a 
national  bank  may  not  withdraw,  or 
permit  to  be  withdrawn,  either  in  the 
form  of  a  dividend  or  otherwise,  any 
portion  of  its  permanent  capital. 
Further,  a  national  bank  may  not  declare 
a  dividend  in  excess  of  undivided 
profits. 

(b)  Preferred  stock.  The  provisions  of 
12  U.S.C.  56  do  not  apply  to  dividends 
on  preferred  stock.  However,  if  the 
undivided  profits  of  the  national  bank 
are  not  sufBcient  to  cover  a  proposed 
dividend  on  preferred  stock,  the 
proposed  dividend  constitutes  a 
reduction  in  capital  subject  to  12  U.S.C. 
59  and  §  5.46. 

§  5.64    Earnings  limitation  under  12  U.S.C. 
60. 

(a)  Transfers  to  capital  surplus. 
Subject  to  the  restrictions  in  12  U.S.C. 
56  and  this  subpart,  the  directors  of  a 
national  bank  may  declare  and  pay 
dividends  as  ft^uently  and  of  such 
amount  of  undivided  profits  as  they 
judge  prudent.  However,  a  national 
bank  may  not  declare  a  dividend  unless 
capital  surplus  equals  or  exceed  the 
capital  stock  of  the  bank,  except: 

(1)  In  the  case  of  an  annual  dividend, 
the  bank  may  declare  a  dividend  if  the 
bank  transfers  ten  percent  of  its  net 
income  for  the  preceding  four  quarters 
to  capital  surplus;  or 

(2)  In  the  case  of  a  quarterly  or 
semiannual  dividend,  or  any  other 
special  dividend,  the  bank  may  declare 
a  dividend  if  the  bank  U-ansfers  ten 
percent  of  its  net  income  for  the 
preceding  two  quarters  to  capital 
surplus. 

(b)  Earnings  limitation.  For  purposes 
of  12  U.S.C.  60,  a  national  bank  may  not 
declare  a  dividend  if  the  total  amount  of 
ail  dividends  (common  and  preferred). 


including  the  proposed  dividend, 
declared  by  the  national  bank  in  any 
calendar  year  exceeds  the  total  of  the 
national  bank's  retained  net  income  of 
that  year  to  date,  combined  with  its 
retained  net  income  of  the  preceding 
two  years,  unless  the  dividend  js 
approved  by  the  OCC.  A  national  bank 
must  submit  a  request  for  OCC  approval 
of  a  dividend  under  12  U.S.C.  60  to  the 
appropriate  district  office. 

(c)  Surplus  surplus.  Any  amount  in 
capital  surplus  in  excess  of  capital  stock 
required  by  12  U.S.C.  60(a)  (referred  to 
as  "surplus  surplus")  may  be  transferred 
to  undivided  profits  and  available  as 
dividends,  provided: 

(1)  The  bank  can  demonstrate  that  the 
surplus  came  from  earnings  of  prior 
periods,  excluding  the  effect  of  any 
stock  dividend;  and  ' 

(2)  The  board  of  directors  of  the  bank 
approves  the  transfer  of  the  surplus 
surplus  from  capital  surplus  to 
undivided  profits. 

§  5.65    Restrictions  on  undercapitalized 
institutions. 

Notwithstanding  any  other  provision 
in  this  subpart,  a  national  bank  may  not 
declare  or  pay  any  dividend  if,  after 
making  the  dividend,  the  national  bank 
would  be  "undercapitalized"  as  defined 
in  12  CFR  part  6. 


IMI 


§  5.66    Dividends  payable  In  property  other 
than  cash. 

In  addition  to  cash  dividends, 
directors  of  a  national  bank  may  declare 
dividends  payable  in  property,  with  the 
approval  of  the  OCC.  Even  though  the 
property  distributed  has  been 
previously  charged  down  or  written  off 
entirely,  the  dividend  is  equivalent  to  a 
cash  dividend  in  an  amoimt  equal  to  the 
actual  current  value  of  the  property. 
Before  the  dividend  is  declared,  the 
bank  should  show  the  excess  of  the 
actual  value  over  book  value  on  the 
books  of  the  national  bank  as  a  recovery, 
and  the  dividend  should  then  be 
declared  in  the  amount  of  the  full  book 
value  (equivalent  to  the  actual  current 
value)  of  the  property  being  distributed. 

§5.67    Fractional  shares. 

To  avoid  complicated  recordkeeping 
in  connection  with  fractional  shares,  a 
national  bank  issuing  additional  stock 
by  stock  dividend,  upon  consolidation 
or  merger,  or  otherwise,  may  adopt 
arrangements  such  as  the  following  to 
'  preclude  the  issuance  of  fractional 
shares.  The  bank  may: 

(a)  Issue  scripts  or  warrants  for 
trading; 

(b)  Make  reasonable  arrangements  to 
proxide  those  to  whom  fractional  shares 
would  otherwise  be  issued  an 


opportunity  to  realize  at  a  fair  prjce 
upon  the  fraction  not  being  issued 
through  its  sale,  or  the  purchase  of  the 
additional  fraction  required  for  a  full 
share,  if  there  is  an  established  and 
active  market  in  the  national  bank's 
stock; 

(c)  Remit  the  cash  equivalent  of  the 
fraction  not  being  issued  to  those  to 
whom  fractional  shares  would 
otherwise  be  issued.  The  cash 
equivalent  is  based  on  the  market  value 
of  the  stock,  if  there  is  an  established 
and  active  market  in  the  national  bank's 
stock.  In  the  absence  of  such  a  market, 
the  cash  equivalent  is  based  on  a 
reliable  and  disinterested  determination 
as  to  the  fair  market  value  of  the  stock 
if  such  stock  is  available;  or 

(d)  Sell  full  shares  representing  all  the 
fractions  at  public  auction,  or  to  the 
highest  bidder  after  having  solicited  and 
received  sealed  bids  from  at  least  three 
licensed  stock  brokers.  The  national 
bank  must  distribute  the  proceeds  of  the 
sale  pro  rata  to  shareholders  who 
otherwise  would  be  entitled  to  the 
fractional  shares. 

Dated:  September  23. 1994. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
(FR  Doc.  94-28934  Filed  11-28-94;  8:45  am) 
BiLUNG  CODE  4«10-33-P 
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Part  III 

Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  1007 

Milk  in  the  Georgia  and  Certain  Other 
Marketing  Areas;  Recommended  Decision 
and  Opportunity  To  File  Written 
Exceptions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreement  and  To 
Order;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1007 

[Docket  Nos.  AO-^6-A36,  et  al.;  OA-93- 
21] 

Milk  in  ttie  Georgia  and  Certain  Ottier 
Marketing  Areas;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  To  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 


7  CFR 
part 

Marketing  area 

Docket  no. 

1007 

1093 

1094 

1096 

1099 

1108 

Georgia 

Alat)ama-West 
Florida. 

New  Orleans-Mis- 
sissipp*. 

Greater  Louisiana 

Paducah.  Ken- 
tucky. 

Central  Arkansas  . 

AO-36e-A36 
AO-386-A14 

AO-103-A56 

AO-257-A43 
AO-183-A45 

AO-243-A46 

SUMMARY:  This  recomniended  decision 
would  combine  five  Federal  milk  order 
marketing  areas  with  unregulated 
counties  in  Arkansas,  Georgia. 
Mississippi,  and  Tennessee  to  form  the 
Southeast  marketing  area.  The  decision 
is  based  on  industry  proposals  to  merge 
the  individual  marketing  areas  so  as  to 
more  equitably  divide  the  markets' 
proceeds  in  what  essentially  has  become 
a  single,  large  market  with  significantly 
overlapping  sales  and  procurement 
areas. 

DATES:  Conunents  are  due  on  or  before 
December  29. 1994. 
ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1083.  South  Building.  United 
States  Department  of  Agriculture. 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairj'  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 


Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
"'Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  entry  of  the 
ruling. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  September 
3, 1993;  published  September  10,  1993 
(58  FR  47653). 

Supplemental  Notice  of  Hearing: 
Issued  October  13, 1993;  published 
October  15, 1993  (58  FR  53436). 

Extension  of  Time  for  Filing  Briefs: 
Issued  January  24, 1994;  published 
February  3, 1994  (59  FR  5132). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Georgia  and  certain  other  marketing 
areas.  This  notice  is  issued  pursuemt  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  and  the 
applicable  rules  of  practice  and 
procedure  governingjhe  formulation  of 


marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington.  IX  20250.  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  in  Atlanta,  Georgia, 
on  November  1-5, 1993,  pursuant  to 
notices  of  hearing  issued  September  3, 
1993  (58  FR  47653),  and  October  13. 
1993  (58  FR  53436). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Interstate  commerce,  merger  of 
marketing  areas  under  one  order,  and 
expansion  of  the  marketing  area. 

2.  Provisions  of  the  merged  order  with 
respect  to: 

(a)  Milk  to  be  priced  and  pooled; 

(b)  Classification  of  milk; 

(c)  Pricing  of  milk; 

(d)  PavTnents  to  producers;  and 

(e)  Administrative  provisions. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1 .  Interstate  Commerce,  Merger  of 
Marketing  Areas  Under  One  Order,  and 
Expansion  of  the  Marketing  Area 

The  handling  of  milk  in  the  proposed 
merged  and  expanded  marketing  area  is 
in  the  current  of  interstate  commerce 
and  directly  burdens  or  obstructs 
interstate  commerce  in  milk  and  milk 
products.  Interstate  commerce  is 
involved  in  both  the  procurement  and 
sales  of  fluid  milk  and  dairy  products  by 
handlers  operating  plants  in  the 
proposed  marketing  area. 

The  record  evidence  clearly  shows  the 
movement  of  bulk  milk  from  Georgia  to 
Alabama  and  Tennessee;  from  Alabama 
to  Georgia,  Mississippi,  Louisiana,  and 
Tennessee;  from  Louisiana  to  Texas, 
Mississippi,  and  Alabama;  from  Texas 
to  Arkansas,  Louisiana  and  Mississippi; 
from  Termessee  to  Georgia,  Alabama, 
Kentucky,  and  Mississippi;  from 
Kentucky  to  Alabama.  Mississippi,  and 
Tennessee;  and  from  Arkansas  to 
Georgia.  Tennessee,  and  Mississippi.  In 
addition,  the  record  indicates  that 
packaged  fluid  milk  products  regularly 
move  across  States  into  each  of  the 
separate  marketing  areas  involved  in 
this  proceeding. 


The  prop<Ked  merged  and  expanded 
marketing  area,  designated  as  the 
"Southeast"  marketing  area,  is  shown 
on  the  map  entitled  "Southeast 
Marketii^  Area.^  Table  No.  1  is  a  map 
guide  for  the  plants  that  correspond  to 
the  numbers  showm  on  the  map.  The 
proposed  Southeast  marketing  area 
includes  the  present  adjacent  marketing 
areas  of  Orders  7,  93,  94,  and  96;  the 
Central  Arkansas  (Order  108)  marketing 
area;  the  northeastern  Georgia  county  of 
Rabun;  the  northwestern  Mississippi 
counties  of  Canola,  De  Soto.  Lafayette, 


Marshall,  Tate,  and  Tunica;  all  of  the 
territory  within  the  State  of  Tennessee 
that  is  not  included  within  the 
Tennessee  Valley  Federal  marketing 
area;  and  all  of  the  presently 
unregulated  counties  in  the  State  of 
Arkansas.  The  proposed  merged  order 
would  use  the  part  number  for  the 
present  Georgia  order,  part  1007.  The 
amended  Part  1007,  upon  issuance, 
would  supersede  Parts  1093. 1094, 
1096,  and  1108. 

Although  the  present  five  orders 
would  no  longer  exist  upon  effectuation 
of  the  Southeast  order,  this  merger 


action  is  not  intended  to  preclude  the 
completion  of  those  procedures  that 
would  otherwise  have  existed  under  the 
separate  orders  with  respect  to  milk 
handled  prior  to  the  effective  date  of  the 
merger.  Such  procedures,  which  would 
need  to  be  carried  out  after  the  merger 
date,  include  the  announcement  of 
certain  class  prices,  submission  of 
reports,  computation  of  uniform  prices, 
payment  of  obligations  and  verification 
activities.  The  provisions  of  the  merged 
order  would  apply  only  to  that  milk 
handled  after  the  effective  date  of  the 


merger. 


Table  No.  1.— Wap  Guide  for  Plants  Located  in  the  Southeast  Marketing  Area 


No. 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 

12  , 

13  , 

14  , 

15  , 
16, 
17  . 
18, 
19  , 
20 

21  _. 

22 

23 

24 

25 

26 

27 _. 

28 „. 

29 

30 

31  

32 

33 

34 

35 

36 

37 

38 

39 

40 

41  

42 

43 

44 

45 

46 

47 

48 

49 

50 

51  


;4i 


Plant  name 


Foremost  Dairy.  Inc 

Borden,  Inc 

Borden,  Inc 

Borden,  Inc _ 

Dairy  Fresh  of  Louisiana  . 

Kletnpeter  Farms  Dairy 

Mkl-America  Dairymen,  Inc 

Dairymen,  Inc  

Supertwand  Dairy  Products,  Inc 

Bartje's  Dairy 

Schepps-Foremost „_ 

McClendon  Cheese 

Avent's  Dairy,  Inc  

Battier  Pure  Milk  Company 

Brookshire  Dairy  Prod.,  Inc 

LuVel  Dairy  Prod.,  Inc '.., 

Flav-O-Rich,  Inc  

Bofden,  Inc 

McClendon  Cheese „, 

Dairy  Fresh  Corporatk>n 

Shoals  Cheese „ „, 

Dasi  Products.  Inc 

Meadow  Gold  Dairies.  Inc _ 

Meadow  Gold  Dairies,  Inc 

Barber  Pure  Milk  Company 

Baker  and  Sons  Dairy 

Barber  Pure  MHk  Company 

Barber  Ice  Cream 

Flav-O-Rich  Ice  Cream  

Dairy  Fresh  Ice  Cream 

McClendon  Cheese 

Superbrand  Dairy  Products,  Inc  . 

Flav-O-Rich,  Inc  __ 

Barber  Pure  Milk  Company 

Dairy  Fresh  Corporation 

Bart>er  Pure  Milk  Company 

Dairy  Fresh  Corporation 

Southern  Ice  Cream ™ 

Kraft 

Peeler  Jersey  Famis,  Inc 

New  Atlanta  Dairies,  Inc 

Ffav-O-Rch,  Inc  

Borden,  Inc 

Kinnett  Dairies,  Inc 

Kinnett  Ice  Cream  

Hershey  Chocolate,  U.S.A 

Fleming  Companies,  Inc  

Meadow  Gold  Ice  Cream 

Purity  Dairies,  Inc „ 

CumberlarKJ  Creamery,  Inc 

Heritage  Farms  Dairy 


Location 


Shreveport,  LA  ... 

Monroe,  LA 

Lafayette,  LA 

Baton  Rouge.  LA 

Baker.  LA 

Baton  Rouge,  LA 

Kentwood,  IJ\  

Franklinton.  LA  .„ 

Hammond.  LA  

Westwego,  LA  „.. 
New  Orleans.  LA 
Booneville,  MS  ... 

Oxford.  MS  

Tupelo.  MS  

Colun*us.  MS  .... 

Kosciusko,  MS 

Canton,  MS  .„ 

Jackson,  MS 

Newton,  MS '.. 

Hattiesburg,  MS  .. 
FkDrerx^e,  AL  ..~_ 

Decatur.  AL  

Huntsville,  AL  

Gadsden.  AL  

Oxford,  AL  „.. 

Birmingham,  AL  .. 
Birmingham,  AL  .. 
Birmingham,  AL  .., 
Sylacauga,  AL 

Greenstxxo,  AL 

Uniontown,  AL 

Montgomery,  AL _ 

Montgomery,  AL 

Montgomery,  AL „... 

Cowarts,  AL „ 

MoWe,  AL  

Prk:hard,  AL 

Manrietta.  GA _ 

Atlanta,  GA 

Athens,  GA 

Atlanta,  GA  _ 

Atlanta,  GA  

Macon.  GA  

Columbus.  GA  

ColumtHJS,  GA  

Savannah,  GA 

NashvillBs  TN  _ 

Nashville,  TN  ...._ 

Nashville,  TN 

Antioch.  TN 

Muffreestxxo,  TN  


Zor>e 


■  For  a  copy  of  the  map,  contact  the  person  listed 
in  "For  Further  Information  Contact"  at  the 
begianing  of  this  preamble. 
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No. 


52 
53 
54 
55 
56 
57 
58 
59 


Plant  name 


Dairymen,  Inc  

Tumer  Dairies 

Forest  Hill  Dairy , 

Harbin  Mix  

Borden.  Inc 

Coleman  Dairy 

Gold  Star  Dairy,  Inc 
Humphrey's  Dairy  ... 


Location 


Lewisburg,  TN  .. 
Covington,  TN  .. 
Memphis,  TN  .... 
Memphis,  TN  .... 
Little  Rock.  AR  . 
Little  Rock,  Afl  . 
Uttle  Rock,  AR  . 
Hot  Springs.  AR 


Zone 


The  marketing  area  proposed  herein  is 
a  combination  of  several  of  the 
proposals  presented  at  the  hearing.  A 
group  of  four  cooperative  associations, 
comprised  of  Dairymen,  Inc..  Gulf  Dairy 
Association.  Inc.,^«  Southern  Milk  Sales. 
Inc..  and  Carolina  Virginia  Milk 
Producers  Association.  Inc.,  proposed 
the  merger  of  the  marketing  areas  of 
Orders  7,  93,  94.  96.  together  with  the 
former  Nashville.  Tennessee  (Order  98). 
marketing  area,^  and  the  four 
unregulated  Tennessee  counties  of 
Franklin.  Lincoln.  Moore,  and  Van 
Buren.  In  this  decision,  these 
cooperatives  will  be  referred  to  as  the 
"cooperative  coalition."  and  their 
proposal  will  be  referred  to  as  Proposal 
No.  1.  At  the  time  of  the  hearing,  these 
groups  represented  approximately  54 
percent  of  the  producers  and  55  percent 
of  the  milk  pooled  under  Orders  7,  93. 
94,  and  96. 

Malone  &  Hyde  Dairy  (aka  Fleming 
Dairy).  Nashville.  Tennessee,  proposed 
expanding  the  area  proposed  by  the 
cooperative  coalition  by  including  the 
one  remaining  unregulated  county  in 
Georgia  (i.e..  Rabun  County),  the  six 
unregulated  counties  between  the 
Tennessee  Valley  marketing  area  and 
the  former  Nashville  marketing  area 
(four  of  which  were  also  included  in 
Proposal  No.  1),  the  former  Memphis. 
Tennessee  (Order  97).  marketing  area, 
and  the  remaining  unregulated 
Tennessee  counties  that  are  bordered  on 
the  east  by  former  Order  98.  on  the  west 
by  former  Order  97.  on  the  north  by 
Order  99.  and  on  the  south  by  Order  94. 
Malone  &  Hyde  Dairy  hereinafter  will  be 
referred  to  as  "Fleming  Dairy."  and  their 
proposal  will  be  referred  to  as  Proposal 
No.  9. 


"Effective  March  1.  1994,  and  September  1. 
1994.  Gulf  Dairy  Association  and  Da(r>men.  Inc.. 
respectively,  became  part  of  Mid-America 
Dairymen,  Inc.  (Mid-Am). 

-  Ofricial  notice  is  taken  of  the  termination  of  the 
former  Memphis.  Tennessee  (Part  1097),  and 
Nashville.  Tennessee  (Part  1098)  Federal  milk 
marketing  orders  effective  July  31,  1993.  The 
marketing  areas  of  these  former  orders  may  be 
found  in  §§  1097.2  and  1098.2  of  7  CKR.  revised  as 
of  Janu^iry  1.  1992  and  1993.  respectively. 


Arkansas  Dairy  Cooperative 
Association.  Inc.,  which  also  will  be 
referred  to  as  "ADCA."  proposed 
including  the  Central  Arkansas 
marketing  area  and  the  former  Memphis 
marketing  area  in  the  merged  order 
proposed  by  the  cooperative  coalition. 
Their  proposal  will  be  referred  to  as 
Proposal  No.  2. 

Finally,  Associated  Milk  Producers. 
Inc.,  or  "AMPI,"  proposed  and  testified 
in  support  of  a  proposal  (i.e..  Proposal 
No.  13)  to  merge  the  former  Memphis 
marketing  area  with  the  Paducah. 
Kentucky,  and  Central  Arkansas 
marketing  areas  to  form  a  "Mid-South" 
marketing  area.  Under  this  proposal,  the 
marketing  area  also  would  include  all 
presently  unregulated  counties  in 
Arkansas,  the  unregulated  Missouri 
county  of  Dunklin,  and  the  two 
unregulated  Texas  counties  of  Bowie 
and  Cass. 

Testimony  in  Support  of  Proposal  No.  1 

The  Vice  President  of  Dairymen.  Inc.. 
testified  on  behalf  of  the  cooperative 
coalition  in  support  of  Proposal  No.  1. 

The  thrust  of  his  testimony  was  that 
fluid  milk  processors  in  the  proposed 
merged  marketing  area  had  increasingly 
expanded  their  distribution  to  serve 
larger  geographic  areas  and.  as  a  result, 
a  larger  order  is  now  needed  to  maintain 
market  stability,  to  insure  that 
producers  in  the  proposed  marketing 
area  would  be  able  to  share  pro  rata  in 
the  classified  uses  of  their  milk,  and  to 
provide  assurance  to  handlers  that  their 
competitors  were  paying  at  least  the 
order's  minimum  prices  regardless  of 
where  their  milk  supply  originated. 

He  also  stated  that  a  merged  order  was 
in  the  public's  interest  because  it  would 
establish  orderly  marketing  conditions 
for  producers  and  handlers  in  the 
marketing  area  and  assure  a  continuing, 
adequate  supply  of  high  quality  milk. 

The  Chairman  of  the  Louisiana  Dairy 
Ajjvisor)'  Committee  of  the  Louisiana 
Farm  Bureau  Federation  testified  that 
the  proposal  was  significant  because  it 
could  eliminate  price  disparities  among 
producers  in  the  Southeast,  facilitate  the 
movement  of  milk  to  where  it  is  needed, 
and  provide  a  more  equitable  sharing 


among  producers  of  higher  valued  fluid 
milk  sales. 

The  division  manager  for  milk 
procurement  for  The  Kroger  Company 
testified  that  Heritage  Farms  Dairy,  a 
Kroger  Company  plant  located  in 
Murfreesboro,  Tennessee,  also 
expressed  quahfied  support  for  the 
merger  of  milk  orders  in  the  Southeast, 
but  said  that  Proposal  No.  1  fell  short  of 
addressing  all  the  problems  or 
answering  all  the  questions  facing 
Federal  milk  marketing  orders  in  the 
Southeast.  He  said  that  markets  not 
contained  in  this  proceeding  present 
challenges  that  need  to  be  addressed  at 
a  future  hearing. 

Testimony  in  Opposition  to  Proposal 
No.  1 

A  consultant  for  Barber  Pure  Milk 
Company  and  Dairy  Fresh  Corporation, 
testified  that  Barber  Pure  Milk 
Company,  a  handler  under  Orders  7,  93, 
and  94,  and  Dairy  Fresh  Corporation,  a 
handler  under  Orders  7.  93.  94,  and  96, 
opposed  Proposal  No.  1  because  it  did 
not  include  Orders  5  (Carolina)  and  11 
(Tennessee  Valley).  He  stated  that,  in 
May  1993.  52  percent  of  all  Class  I  sales 
in  the  Order  7  marketing  area  were 
made  by  plants  pooled  on  other  orders, 
with  26.4  percent  and  11.6  percent  from 
Orders  5  and  11,  respectively. 

With  respect  to  raw  milk 
procurement,  the  Barber/Dairy  Fresh 
spokesman  testified  that  Order  7  and  93 
handlers  competed  with  Order  fi  and  11 
handlers  for  their  milk  supply.  Because 
of  the  intermingling  of  producers  among 
these  orders,  the  milk  of  some  producers 
is  shipped  alternatively  between  Orders 
7  and  5  handlers,  he  said,  and 
differences  in  utilization  in  these 
markets  result  in  different  pay  prices  for 
milk  of  neighboring  producers,  creating 
instabihty  in  the  milk  supply.  Further, 
to  create  a  large  marketing  area 
including  most  of  five  or  six  states  with 
small  orders  nearby  could  lead  to 
undesirable  pooling  practices,  he  added. 

A  representative  for  Kinnett  Dairies 
(Kinnett)  in  Columbus,  Georgia,  testified 
that  Kinnett  purchased  raw  milk  from  a 
group  of  independtMil  pnulucers  located 


in  Georgia.  Alabama,  and  Tennessee, 
and  also  purchased  a  portion  of  its  raw 
milk  needs  from  Carolina- Virginia  Milk 
Producers  Association,  Charlotte,  North 
Carolina.  He  stated  that  while  Kinnett 
generally  supported  the  concept  of 
merging  Federal  Orders  7,  93,  94,  and 
96,  with  the  area  covered  by  the 
terminated  Nashville  order,  it  was 
opposed  to  Proposal  No.  1  because  it 
did  not  include  the  Tennessee  Valley 
and  Carolina  orders  (Orders  11  and  5, 
respectively).  He  explained  that  in 
August  1993 — after  the  Kroger  plant  at 
Murfreesboro.  Tennessee,  and  the 
Fleming  Dairy  plant  at  Nashville, 
Tennessee,  became  regulated  under 
Order  7—35.4  percent  of  the  Class  I 
disposition  on  Order  7  was  marketed  by 
other  order  distributing  plants.  He 
pointed  out  that  this  was  a  higher 
percentage  of  other  order  Class  I  sales 
than  that  accounted  for  by  any  of  the 
other  orders  involved  in  the  merger 
proceeding. 

Testimony  in  Support  of  Proposal  No.  9 

The  assistant  operations  manager  for 
Fleming  Dairy.  Nashville,  Tennessee, 
testified  in  support  of  Proposal  No.  9. 
He  explained  that  the  Fleming  Company 
operated  two  distributing  plants:  One 
plant  located  in  Nashville.  Tennessee, 
and  a  second  plant  located  in  Baker. 
Louisiana,  which  is  jointly  owned  with 
Dairy  Fresh  of  Alabama. 

The  Fleming  spokesman  testified  that 
Fleming's  Nashville  plant  distributed 
approximately  25  million  poimds  of 
Class  I  and  Class  II  dairy  products  per 
month  in  the  former  Nashville  and 
Memphis  Federal  order  marketing  areas, 
as  well  as  in  the  marketing  areas  of 
Order  46  (Louisville-Lexington- 
Evansville).  Order  99  (Paducah),  Order 
108  (Central  Arkansas).  Order  106 
(Southwest  Plains).  Order  94  (New 
Orleans-Mississippi),  Order  93 
(Alabama-West  Florida),  Order  6  (Upper 
Florida).  Order  7  (Georgia).  Order  5 
(Carolina),  and  Order  11  (Termessee 
Valley).  He  stated  that  Fleming  procured 
most  of  its  raw  milk  supply  from  dairy 
farmers  located  in  central  Tennessee 
and  south  central  Kentucky,  with 
approximately  55  percent  of  Fleming's 
raw  milk  supply  purchased  from 
Kentucky  dairy  farmers  and  45  percent 
purchased  from  Tennessee  dairj' 
farmers.  In  addition  to  purchasing  milk 
from  independent  producers,  Fleming 
purchases  raw  milk  from  Carolina- 
Virginia  Milk  Producers  and  other  dairy 
cooperatives,  and  proprietary  handlers, 
he  added. 

The  witness  testified  that  a  southeast 
merger  which  does  not  include  the 
Chattanooga  area  will  result  in  blend 
price  differences  between  tlie  Tennessee 


IMI 


Valley  order  and  the  new  Southeast 
order  which  will  cause  problems  where 
the  two  orders'  procurement  areas 
overlap.  He  said  the  Department  should 
address  this  potential  problem  of  blend 
price  differences  by  considering  the 
merger  of  the  Louisville  order  with  the 
Tennessee  Valley  order  and  possibly  the 
Carolina  order  in  the  very  near  future 
and  that  the  implementation  of  such  a 
merger  should  coincide  with  the  merger 
of  other  Federal  orders  in  the  Southeast. 

The  Fleming  spokesman  stated  that 
the  former  Memphis  marketing  area 
should  be  included  in  the  merged  order 
because  Fleming  Dairy  has  significant 
sales  in  that  area.  However,  the  merged 
order  should  not  include  several 
Kentucky  counties  in  former  Order  98, 
he  said,  because  those  counties  do  not 
have  a  significant  level  of  milk  sales 
from  Nashville  distributing  plants.  He 
stated  there  were  no  distributing  plants 
in  that  area,  but  there  was  a  cheese  plant 
there  that  could  attach  unnecessary  milk 
to  the  market  if  that  plant  was  in  the 
marketing  area. 

Testimony  in  Support  of  Proposal  No.  2 
and  in  Opposition  to  Proposal  13 

The  general  manager  of  the  Arkansas 
Dairy  Cooperative  Association, 
Incorporated,  testified  that  ADCA, 
which  has  113  dairy  farmer  members 
located  within  the  State  of  Arkansas, 
was  formed  in  1991  by  its  members  to 
provide  an  alternative  to  Associated 
Milk  Producers,  Inc.  (AMPI),  the  only 
ouUet  then  available  for  their  milk.  He 
indicated  that  ADCA  sold  its  milk  to  the 
Borden,  Incorporated,  plant  in  Little 
Rock,  the  Tumer  Dairies  plants  in 
Memphis  and  Covington,  Tennessee, 
and  the  Turner  Dairy  plant  in  Fulton. 
Kentucky. 

The  witness  stated  that  ADCA 
supported  the  merger  of  Orders  7.  93. 
94.  96.  97,  98.  and  108,  and  Uiat  ADCA 
also  supported  the  inclusion  of 
presently  unregulated  counties  south 
and  west  of  the  present  Central 
Arkansas  marketing  area,  as  well  as  two 
unregulated  Arkansas  counties 
(Mississippi  and  Crittenden)  on  the 
eastern  edge  of  the  Central  Arkansas 
marketing  area.  He  said  that  the  sales  of 
Little  Rock  plants  in  the  former 
Memphis  area  and  the  overlap  of 
procurement  areas  for  the  two  markets 
supported  the  adoption  of  ADCA's 
proposal. 

Tne  ADCA  spokesman  indicated  that 
a  larger  merged  m^ket  would  provide 
market  and  regulatory  stability  for 
ADCA  in  the  friture.  He  emphasized  that 
since  ADCA's  formation,  AMPI  had 
successfully  terminated  the  Memphis 
order,  attempted  to  terminate  the 
Paducah  order,  terminated  the  base- 


excess  plan  on  Order  108,  and  now  was 
attempting  to  establish  a  new  Mid-South 
order  which  it  could  dominate. 

The  witness  stated  that  with  AMPI's 
proposed  Mid-South  order,  AEXHA 
would  be  at  the  whim  of  AMPI 
management  with  respect  to  whether 
there  is  an  order  at  all,  or  for  how  long 
there  is  an  order.  He  said  that  situation 
would  be  intolerable  for  ADCA  and 
would  create  highly  disorderly 
marketing  conditions.  He  concluded 
that  a  seven-market  (i.e.,  including 
former  Orders  97  and  98)  merged  order 
would  eliminate  this  problem. 

A  dairy  farmer  from  Guy,  Arkansas, 
who  farms  300  acres  and  milks  200 
cows,  also  testified  in  support  of  the 
inclusion  of  Central  Arkansas  in  the 
merged  southeastern  order  and  in 
opposition  to  the  AMPI's  proposal  to 
form  a  Mid-South  order.  The  witness, 
who  is  the  immediate  past  president  of 
the  Board  of  Directors  of  Arkansas  Dairy 
Cooperative  Association,  Inc.,  stated 
that  he  was  speaking  on  behalf  of 
himself,  the  ADCA  Board  of  Directors, 
and  the  113  members  of  ADCA. 

Testimony  in  Support  of  Proposal  No. 
13 

A  spokesman  representing  the 
Associated  Milk  Producers, 
Incorporated,  Southern  Region, 
Arlington,  Texas,  stated  that  his 
testimony  in  support  of  Proposal  No.  13 
was  on  behalf  of  the  Southern  Region  of 
AMPI.  Mid-America  Dairymen,  Inc. 
(Mid-Am),  and  Dairymen,  Inc.  (DI),  co- 
proponents  of  Proposals  13, 14,  and  15. 

The  AMPI  spokesman  testified  that  in 
September  1993  AMPI  pooled  18.4 
million  pounds  of  milk  in  the  Central 
Arkansas  market,  a  quantity  which 
represented  50.1  percent  of  the  milk 
pooled  on  the  order  during  that  month 
He  said  the  387  AMPI  members  who 
produced  that  milk  represented  about 
69  percent  of  the  total  number  of  dairy 
farmers  on  the  market  during 
September. 

According  to  the  witness,  AMPI 
supplied  the  Tumer  Dairy  Covington 
plant,  which,  since  the  termination  of 
Order  97,  had  been  a  partially  regulated 
distributing  plant.  He  said  that  in 
September  1993  AMPI  supplied  about 
3.2  million  pounds  of  milk  to  the 
Covington  plant  but  could  not  di\  crt  the 
milk  of  any  producer  from  the  plant 
because  it  was  not  a  fully  regulatiul 
facility. 

The  witness  also  testified  that  A.MPI 
provided  supplemental  milk  to  the 
Tumer  plant  in  Fulton,  Kentucky, 
jointly  with  D.I.  and  Mid-Am.  Durii'.i; 
September  1993,  he  said  the  thre«' 
cooperatives  supplied  about  5.2  iniliion 
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pounds  of  the  milk  required  by  Turner 
to  operate  the  Fulton  ^ciiity. 

The  AMPI  representative  said  that  the 
supply  situation  at  the  Fulton  facility 
had  changed  si^ificantly  in  recent 
years.  He  noted  that  through  1982  the 
plant  was  completely  supplied  and 
balanced  by  cooperative  milk  and  that 
beginning  Ln  1983  a  total  of  4.41  percent 
of  the  milk  came  torn  independent 
producers.  The  percentage  of  supply  to 
the  Fulton  facility  increased  every  year 
since  then,  he  said,  except  for  1986.  For 
the  first  10  months  of  1993.  the 
percentage  of  independent  supply  was 
almost  47  percent  of  the  handlers' 
needs,  he  added.  He  stressed  that 
although  the  Turner  plant  had  changed 
its  source  of  supply  over  the  last  10 
years,  the  facility  continued  to  rely  on 
cooperative  associations  to  balance  its 
supply. 

The  AMPI  witness  pointed  out  that 
throughout  1993  most  of  the  Fulton 
supply  originated  from  Kentucky, 
Missouri,  and  Tennessee.  In  September 
1993.  he  noted,  93.5  percent  of  the 
Fulton  supply  came  from  these  areas. 

The  spokesman  also  observed  that 
Exhibits  5  and  31,  which  contain  data 
introduced  by  the  mtuket  administrators 
of  the  respective  orders,  indicate  a 
significant  overlap  in  procurement 
among  the  areas  proposed  for  merger. 
He  noted  that  in  May  1993,  for  instance, 
8.2  milhon  pounds  of  the  22.1  million 
pounds  of  producer  milk  pooled  on  the 
Memphis  order  came  from  Arkansas 
producers  (just  over  37  percent)  and  that 
another  30  percent  came  from  nearby 
Tennessee  counties  from  which  6.6 
million  pounds  of  milk  were  pooled  on 
the  Central  Arkansas  order. 

With  respect  to  the  Central  Arkansas 
order,  the  witness  testified  that  in  May 
1993  about  6.5  percent  of  the  producer 
milk  originated  in  nearby  counties  in 
Keotucky  and  Tennessee  while  69.1 
percent  of  the  producer  milk  pooled  on 
the  order  originated  in  Arkansas.  Most 
of  the  remainder  of  the  milk  originated 
in  Missouri  and  Texas,  he  said. 

The  AMPI  spokesman  testified  that 
route  disposition  in  the  Memphis  area 
has  generally  consisted  of  fluid  milk 
products  from  about  ten  handlers  under 
other  Federal  orders.  He  said  that 
handlers  regulated  under  Orders  99  and 
108  consistently  distribute  fluid  milk 
products  on  routes  In  the  Memphis  area. 

In  Central  Arkansas,  route  disposition 
from  handlers  regulated  under  other 
Federal  orders,  including  Memphis  and 
Paducah,  has  ranged  from  28.7  percent 
in  lanuary  1990  to  49.6  percent  in 
March  1993,  according  to  the  witness. 
He  noted  that  specific  percentages  for 
route  disposition  by  Order  97  and  99 


handles  cannot  be  included  because 
less  than  three  handlers  are  involved. 

With  respect  to  the  Paducah  order,  the 
witness  said  that  at  the  current  time  that 
order  operates  as  an  individual-handler 
pool  and  that,  as  such,  the  order 
promotes  instability  among  similarly 
situated  producers  because  blend  prices 
under  the  Paducah  order  exceed 
signiScantly  those  of  surrounding 
orders.  Surrounding  markets  must  carry 
the  burden  of  balancing  the  supply  of 
the  single  plant  operator  under  that 
order,  he  said. 

The  witness  testified  that  blend  prices 
generated  under  the  Paducah  order  are 
uiureasonable  given  the  significant 
overlap  of  supply  and  distribution 
patterns  that  exist  today.  He  said  the 
situation  was  very  similar  to  that  of  the 
Milwaukee  individual  handler  pool 
prior  to  its  inclusion  in  the  Chicago 
Regional  pool  in  1968  and  referenced 
the  final  decision  (33  FR  7516)  in  that 


The  AMPI  spokesman  testified  that  a 
situation  similar  to  that  described  in  the 
1968  decision  is  currently  at  play  in  the 
Paducah  milk  market.  He  said  under  the 
proposed  Mid-South  order,  however, 
producers  will  share  pro  rata  in  the 
returns  from  the  sale  of  milk  utilized  in 
all  classes;  all  producers  %vill  carry  their 
fair  filure  of  lower  prices  of  reserve  milk 
not  needed  at  any  particular  time  for 
fluid  purposes. 

The  witness  indicated  that  the  fluid 
sector  of  the  dairy  industry  has  evolved 
to  fewer,  but  larger,  handlers  who 
distribute  their  products  over  an 
increasingly  larger  tenitory.  He 
predicted  that  this  trend  will  likely 
continue  in  the  future.  He  concluded 
that  whenever  consolidation  of  areas  is 
considered,  the  Department  must  look  at 
the  area  where  the  significant  majority 
of  the  overlap  occurs  in  sources  and  in 
distribution  to  delineate  merged 
marketing  areas. 

Testimony  in  Opposition  to  Proposal 
No.  13 

Two  dairy  farmers  from  Martin. 
Tennessee  (Weakley  County),  testified 
in  opposition  to  the  merger  of  Order  99 
with  any  other  order.  Both  of  these 
witnesses  indicated  that  they  were 
independent  dairy  farmers  deUvering 
their  milk  to  the  Turner  plant  in  Fulton, 
Kentucky.  They  stated  that  they  were 
opposed  to  making  any  change  to  Order 
99  because  it  would  lower  the  price  to 
dairy  farmers  delivering  milk  to  the 
Fuhon  plaoL 

Testimony  in  Support  of  Other  Merger 
Combinations 

A  consultant  appearing  on  behalf  of 
5>outhem  Foods  Group.  Inc.  (SFG). 


testified  that  SFG  supported  the  widest 
possible  merger  of  orders  under 
consideration.  He  said  the  proposed 
marketing  area  should  include  not  only 
the  area  covered  by  Proposal  1.  but  also 
the  marketing  area  proposed  for 
inclusion  by  both  Proposals  2  and  9.  He 
stated  that  there  was  ample  evidence  of 
milk  handlers  from  those  additional 
areas  (i.e..  former  Order  97  and  Order 
108)  competing  with  handlers  in  the 
marketing  area  encompassed  by 
Proposal  1  to  support  the  inclusion  of 
those  areas  in  the  merged  order. 

This  witness  testified  that  SFG  owns 
and  operates  six  fluid  processing  plants 
in  Texas  and  Louisiana.  The  plants 
owned  by  SFG  in  Louisiana  are  the 
Foremost  operation  in  Shreveport 
(regulated  under  Order  96)  and  the 
Brown's  Velvet  plant  in  New  Orleans, 
which  is  regulated  by  Order  94. 

The  witness  introduced  a  table 
showing  the  ratio  of  other  order  and 
partially  regulated  plants  to  pool 
distributing  plants.  He  pointed  out  that 
the  table  showed  that  the  ratio  is  greater 
than  2:1  for  all  of  the  present  orders 
under  consideration  at  this  hearing, 
except  for  Greater  Louisiana.  The 
Georgia  order  had  a  better  than  6:1  ratio, 
he  said,  while  Memphis  and  Central 
Arkansas  had  5:1  and  3:1  ratios, 
respectively. 

The  SFG  spokesman  stated  that  there 
was  ample  justification  for  a  single  large 
order  based  solely  on  the  existing  inter- 
order  handler  competition,  the  ratio  of 
nonpool  to  pool  plants  in  the  separate 
orders,  and  the  volume  of  out-of-area 
shipments  packaged  products  as  shown 
in  hearing  exhibits.  He  said  the 
Department  should  not  create  a  new 
merged  order  without  including  all 
areas  which  are  logically  part  of  it. 
particularly  if  that  would  leave  small 
orders  right  on  the  border  of  the  new 
large  order. 

The  witness  also  focused  on  the 
ability  of  the  market  administrator  to 
collect  and  disseminate  meaningful 
statistical  data  as  a  basis  for  supporting 
a  merger  of  orders.  He  pointed  out  that 
confidentiality  rules  do  not  permit  the 
market  administrator  to  publish  data  for 
a  zone  or  an  order  if  less  than  three 
regulated  handlers  are  included  in  that 
zone  or  order.  More  meaningful  data 
and  less  cumbersome  data  can  be 
released  for  a  merged  marketing  area,  he 
concluded. 

The  witness  remarked  that  while  SFG 
did  not  contest  the  idea  of  including 
Shreveport.  Lake  Charles,  and  the  rest  of 
western  Louisiana  in  the  new  merged 
marketing  area,  it  was  important  to  note 
that  handlers  in  Shreveport  and  Lake 
Charles  sell  significant  quantities  of 
milk  into  east  Texas  in  competition  with 


east  Texas  handlers  and  that  east  Texas 
handlers  sell  significant  quantities  of 
milk  into  western  Louisiana. 

He  also  pointed  out  that  the  record 
data  showed  that  significant  quantities 
of  bulk  milk  from  Texas  were  received 
at  Louisiana  plants  and  that  the  surplus 
Texas  milk  was  available  for  reserve  use 
in  Louisiana.  The  existence  of  that 
reserve  supply,  he  said,  is  a  factor  in  the 
analysis  of  proper  pricing  in  the  new 
proposed  ^rder. 

A  spokesman  testifying  on  behalf  of 
Gold  Star  Dairy,  Little  Rock,  Arkansas, 
stated  that  Gold  Star  supported  the 
merger  of  the  Federal  orders  based  on 
the  proposals  before  the  Secretary.  He 
emphasized  that  the  proposed  mergers 
in  this  hearing  "were  not  big  enough  for 
Gold  Star."  commenting  that  Gold  Star's 
flexibility  would  be  limited  if  it  were 
not  included  in  a  much  larger  order. 

Goldstar's  representative  said  that 
based  upon  September  marketings,  Gold 
Star  would  be  pooled  under  the  Texas 
order  in  the  event  of  a  five-order  merger 
and  would  be  regulated  under  the 
proposed  Gulf  States  order  in  the  event 
of  a  seven-market  merger.  It  would  not 
be  pooled  under  the  proposed  Mid- 
South  order  based  upon  sales,  he  added. 
He  cautioned,  however,  that  much  of 
Gold  Star's  sales  are  to  wholesalers  so 
that  the  loss  of  one  customer  could 
determine  under  which  order  the  plant 
is  regulated. 

The  witness  stated  that  Gold  Star  has 
a  manufacturing  plant  in  Clovis,  New 
Mexico,  in  addition  to  its  bottling  plant 
in  Little  Rock.  He  said  that  the  company 
also  has  a  bottling  agreement  with  the 
Flav-O-Rich  Company  to  distribute 
products  out  of  their  Atlanta,  Georgia, 
facility. 

The  witness  indicated  that  Gold  Star 
did  not  wish  to  be  a  high  utilization 
plant  regulated  and  pooled 4n  a  low 
utilization  order  because  eventually  it 
would  be  required  to  pay  more  for  its 
milk.  He  added  that  Gold  Star  does  not 
wish  to  be  part  of  an  order  with  a  base- 
excess  plan  because  it  would  limit  Gold 


Star's  flexibility  in  obtaining 
supplemental  supplies  during  the  base- 
excess  months.  He  said  that  the 
proposed  base-excess  plan,  coupled 
with  the  proposed  "dairy  farmer  for 
other  markets"  provision,  potentially 
builds  barriers  to  the  movement  of  milk. 
Gold  Star's  unique  location  outside  the 
marketing  area  makes  it  vulnerable  to 
those  barriers,  he  said.  He  remarked  that 
the  fact  that  such  provisions  are  needed 
to  protect  year-roimd  supplies  from  pool 
riders  indicates  that  the  merger  is  too 
small. 

The  Record  Supports  a  Southeast 
Federal  Milk  Marketing  Order 

The  evidepce  in  this  record  clearly 
indicates  the  need  to  merge  all  but  one 
of  the  separate  orders  in  this  proceeding 
into  a  "Southeast"  order  that  will 
encompass  all  of  the  existing  marketing 
areas  of  these  orders  as  well  as  the 
presently  unregulated  territory  specified 
at  the  outset  of  this  discussion.The  basis 
for  reaching  this  conclusion  is  threefold: 
(a)  There  is  a  clear  overlap  in  milk 
production  areas — not  between  every 
order  with  every  other  order,  but 
significant  enough  to  link  the  orders 
together;  (b)  there  is  a  clear  overlap  in 
the  distribution  of  packaged  fluid  milk 
products  by  handlers  regulated  under 
the  individual  orders;  and  (c)  there  is  an 
obvious  need  to  insure  marketing 
stability  for  all  producers  within  the 
proposed  marketing  area.  Since  there 
was  overwhelming  support  for  the 
merger  of  Orders  7,  93,  94,  96,  and 
former  Order  98,  and  a  clear  unanimity 
of  opinion  expressed  with  regard  to  the 
overlap  of  milk  production  and  sales  in 
those  areas,  this  discussion  will  focus 
primarily  on  the  need  to  combine 
Proposals  1,  2,  9,  and  13  to  form  one 
order  comprised  of  existing  orders  7,  93, 
94,  96,  and  108,  the  two  orders 
terminated  in  1993  (Orders  97  and  98), 
and  the  unregulated  territory  in  Georgia, 
Tennessee,  and  Arkansas. 

a.  Overlap  in  milk  production  areas. 
The  overlap  in  milk  production  areas 


among  two  or  more  orders  often  results 
in  producer  unrest  and  market 
instability  when  blend  prices  differ  to 
any  extent  between  the  orders.  This 
happens  because  producers  are 
generally  aware  of  the  prices  being 
received  by  their  neighbors  and  seek  to 
find  the  most  lucrative  market  for 
themselves.  Sometimes,  this  may  result 
in  a  producer  leaving  the  cooperative 
association  with  which  he  or  she  has 
been  associated  or  switching  from  one 
proprietary  handler  to  another.  It  may 
also  result  in  producers  entering  into 
business  relationships  with  handlers  of 
questionable  financial  stability,  which 
could  lead  to  the  problem  of  handler 
defaults  described  on  the  hearing 
record. 

The  difference  in  two  orders'  blend 
prices  at  a  particular  location  may  be 
caused  by  a  variety  of  factors,  including 
order  provisions,  institutional  factors, 
and  the  location  of  surplus 
manufacturing  facilities,  as  well  as 
obvious  differences  in  class  prices. 

In  the  States  of  Louisiana, 
Mississippi,  Alabama,  and  Georgia,  the 
blend  prices  are  greatly  influenced  by 
the  presence  of  DI's  butter-powder 
manufacturing  plant  at  Franklinton, 
Louisiana,  and  Mid-America  Dairymen 
Association's  cheese  plant  at  Kentwood, 
Louisiana,  both  of  which  are  Order  94 
pool  plants  that  process  surplus  milk 
into  lower  valued  Class  III  and  III-A 
products.  The  influence  of  these  plants 
on  blend  prices  in  this  region  is  evident 
when  comparing  the  difference  in  Class 
I  utilization  between  Order  94  and  its 
neighbors:  Orders  7,  96,  and  93.  As  can 
be  seen  from  Table  2,  in  1991  the 
average  Class  I  utilization  for  Order  94 
was  69.7  percent,  compared  to  74.6 
percent  for  Order  7,  80.4  percent  for 
Order  96,  and  79.7  percent  for  Order  93. 
A  similar  comparison  of  the  utilization 
percentages  contained  in  Table  2  shows 
that  this  pattern  continued  in  1992  and 
during  the  first  seven  months  of  1993. 


Table  2.— Percent  Class  I  Utilization  of  Producer  Milk  by  Federal  Order,  1991-1993 


Order  7 

Order  93 

Ordei;94 

Order  96 

Order  97 

Order  98 

Order  99 

Order  108 

1991 

1992 

1993' 

74.6 
76.5 
80.4 

79.7 
76.9 
76.1 

69.7 
68.2 
59.1 

80.4 
78.9 
69.9 

73.7 
69.2 
59.8 

80.2 
80.8 
80.4 

78.6 
82.6 
87.4 

73.3 
63.9 
58.7 

'  January-July. 


The  extremely  high  utilization  of  the 
Paducah  market  (Order  99),  which 
increased  from  78.6  percent  in  1991  to 
87.4  percent  during  the  first  nine 
months  of  1993,  can  be  attributed  to  the 
fact  that  there  is  only  one  handler. 


Turner  Dairy,  with  a  pool  plant  under 
that  order  and  to  the  institutional 
changes  that  have  occurred  in  that 
market,  particularly  the  growth  of  a  non- 
member  milk  supply  and  a 
corresponding  reduction  in  cooperative 


association  milk.  Consequently,  the 
single  plant  operator  in  that  market  has 
an  incentive  to  keep  the  utilization  as 
high  as  possible  so  as  to  generate  a  high 
blend  price  for  its  non-member 
producers.  From  a  different  perspective. 


JMI 
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it  means  keeping  any  reserve  supplies 
associated  with  the  plant  to  a  minimum. 
This  situation  is  far  different  from  a 
market  with  manufacturing  faciUties, 
such  as  Order  94,  which  is  handling  a 
disproportionate  share  of  the  region's 
reserve  supplies.  It  is  noteworthy  that  as 
the  Class  I  utilization  of  the  Faducah 


order  increased  by  19  points  from  1991 
to  1993,  the  Class  I  utilizations  of  the 
neighboring  Central  Arkansas  and 
Memphis  orders  dropped  by  14  points. 

The  diffierences  in  blend  prices 
resulting  from  these  utilizations  can  be 
seen  in  Table  3,  which  compares 
average  blend  prices  for  1991,  1992,  and 


the  first  7  months  of  1993.  With  respect 
to  Orders  97. 99.  and  108.  it  should  be 
noted  that  the  higher  Class  I  utilization 
for  the  Paducah  order  more  than  offset 
the  fact  that  its  Class  I  price  was  38 
cents  lower  than  the  C^ass  I  price  for 
Orders  108  and  97. 


Table  3.— Bleno  Prices  by  Federal  Order.  1991-1993 


1991  - 

1992  .. 
1993* 


Order/ 


SI  3^' 
14.64' 
14.37' 


Order  93 


S13.71 ' 
14.83' 
14.52' 


Order  94 


SI  3.51 
14.63 
14.05 


Order  96 


Si  3.84' 
15.01' 
14.32' 


Order  97 


S12.88 
13.94 
13.31 


Order  98 


$12.75 

13.99 
14.03 


Order  99 


$12.67 
14.02 
13.62 


Prder108 


SI  2.90 
13.86 
13.32 


'  Order  7  price  adjusted  to  southern  zone.  Order  93  price  adjusted  to  Zone  IV.  and  Order  96  prica  ac^usted  to  Zone  Ml  to  be  compafable  to 
Order  94,  whtch  is  reported  for  the  highest-priced,  sotittwmmosi  zone. 
2JarHiary-Juty. 
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supply,  which,  in  turn,  could  put  it  at 
a  competitive  disadvantage  vis-a-vis  its 
competitors  in  the  marketing  area  where 
it  is  located. 


Data  in  the  record  indicate  a 
significant  overlap  in  distribution  areas 
within  the  proposed  Southeast 
marketing  area. 


In  August  1993,  37.5  percent  of  the 
route  disposition  in  Order  108  came 
from  plants  regulated  under  Orders  7, 
49,  (Indiana),  99, 106,  and  126.  These 
sales  came  from  the  following  plar.ts: 


Plant/Location 


Fleming  Dairy,  NashviHe,  Tennessee 

Heritage  Farms,  Murtreesboro,  Tennessee 

Gold  Star  Dairy.  Little  Rock.  Arkansas 

Turner  Dairies,  Fulton,  Kentucky _.„, 

Others  __ 


Federal  order 


7 
7 

126 

99 

106,  126,  49 


In  July  1993,  during  the  last  month  of  the  Memphis  order,  the  percentage  of  route  disposition  represented  by 
other  order  plants  was  30  percent  of  the  total  route  disposition  in  the  marketing  area.  These  sales  came  from  the 
following  plants: 


IMI 


The  blend  prices  shown  in  Table  3  for 
Orders  7,  93,  and  96  were  adjusted  to 
the  highest-priced,  southernmost  zone, 
to  be  comparable  with  the  Order  94 
blend  price,  which  is  reported  in  that 
way.  The  lower  utilization  of  Order  94 
is  evidenced  by  its  blend  price,  which 
is  far  below  that  of  Order  93  on  the  east 
or  Order  96  on  the  west 

When  price  differences  are  related  to 
location,  there  may  be  adequate  grounds 
for  fustifying  such  differences.  When 
they  occur  within  a  common  production 
area,  however,  they  cause  market 
instability.  Data  in  this  record  show 
many  common  production  areas  which 
are  subject  to  significantly  different 
blend  prices. 


Production  data  in  the  record  shows 
a  heavy  production  area  in  southern 
Mississippi  and  in  the  "Florida 
parishes"  of  Louisiana  north  of  New 
Orleans.  Milk  from  this  area  moves  to 
Orders  96.  94.  and  93.  The  record  also 
indicates  there  is  a  very  pronounced 
overlap  ia  production  areas  between 
Orders  7  and  93  throughout  northern 
Georgia.  The  production  area  for  the 
Georgia  market  also  overlaps  the 
procurement  area  for  the  former 
Nashville  market  in  southeastern 
Tennessee.  In  addition,  the  counties 
throughout  central  Tennessee  provide  a 
significant  share  of  the  milk  supply  for 
Order  93  as  well  as  former  Order  98. 

Table  4  shows  the  number  of  counties 
in  various  States  from  which  producer 


milk  was  supplied  to  various 
combinations  of  orders.  The  table 
shows,  for  example,  that  in  May  1993 
there  were  14  Arkansas  counties  from 
which  producer  milk  was  supplied  to 
Orders  97  and  108;  that  the  Memphis 
and  Paducah  orders  shared  a  common 
supply  area  in  four  Tennessee  counties, 
four  Kentucky  counties,  three  Arkansas 
counties,  and  four  counties  in  south 
central  Missouri;  and  that,  in  aggregate, 
the  production  area  for  Orders  93  and 
98  overlapped  in  38  counties  in  four 
different  States.  Order  combinations 
that  were  left  out  of  the  table — for 
example.  108/96 — had  no  production 
counties  in  common. 


Table  4.— Number  of  Counties  in  Designated  States  Providing  Milk  to  Specified  Federal  Order  Markets  jn 

May  1993 


state 

97/108 

97/98 

97/99 

97«4 

108W 

108/99 

7/93 

93«4 

94/96 

93/98 

7/98 

AR 

. 

14 
8 

3 

4 

4 
4 

3 
4 
2 
2 
2 

3 
5 

3 

4 

r 

1 

7 



MO  - 

1 

TN  



26 
2 

5 

KY  _ 

MS  

33 

20 

GA 

6 
4 

14 

AL  

1 



2 

1 
1 

25 

FL 



iA.  



~ 

• 



19 

1 
27 

38 

TX  



Tow 

22 

15 

13 

8 

7 

33 

19 

lu  each  of  the  overlapping  production 
areas  referenced  above,  a  pricing 
disparity  problem  either  presently  exists 
or  potentially  could  exist  as  a  result  of 
the  difference  in  the  blend  prices 
prevailing  in  those  areas.  A  single 
merged  marketing  area  will  largely 
(tluninate  this  problem,  but  it  will,  of 
course,  persist  to  some  extent  wherever 
the  merged  marketing  area  abuts  a 

ighboring  marketing  area  (i.e..  the 


lii 


Texas  order,  the  Southwest  Plains  order, 
the  Louisville-Lexington-Evansville 
order,  the  Tennessee  Valley  order,  the 
Carolina  order,  and  the  Upper  Florida 
order). 

b.  Overlap  in  sales  distribution  areas. 
Market  ijistability  may  occur  when 
handlers  in  one  marketing  area  have 
significant  distribution  in  another 
order's  marketing  area.  Problems  may 
arise  because  of  Class  1  price 


misalignment  between  orders  resulting 
in  an  undue  price  advantage  for  a 
handler  in  another  market.  Problems 
al.so  arise  when  a  handler  in  one 
marketing  area  has  enough  sales  in 
another  order's  marketing  area  to 
become  regulated  under  such  other 
order.  If  the  blend  prices  differ 
significantly  at  the  plant's  location,  the 
handler  may  be  forced  to  pay  over-order 
charges  to  maintain  its  local  milk 


^ 


Plant/Location 


Fleming  Dairy.  Nashville,  Tennessee , 

Heritage  Farms,  Murireestioro,  Tennessee 

Gold  Star  Dairy.  Little  Rock,  Ari<ansas 

Turner  Dairies,  Fulton,  Kentucky „ 

Avents  Dairy.  Oxford.  Mississippi 

Borden,  Inc.,  Little  Rock,  Arkansas 

Others 


Federal  order 


98 

98 

126 

99 

94 

108 

106,  126.  49 


The  Paducah  market  also  has  an  extremely  high  ratio  of  Class  I  sales  represented  by  other  order  and  partially 
regulated  plants.  In  July  1993.  67  percent  of  the  Class  I  sales  in  the  Paducah  marketing  area  originated  from  other 
order  and  partially  regulated  plants.  These  sales  came  from  the  following  plants: 


Plant/Location 


Fleming  Dairy,  Nashville.  Tennessee 

Heritage  Farms.  Murfreestxjro,  Tennessee 

Purity  Dairies,  Nashville,  Tennessee , 

Others  


Federal  order 


98 
98 
98 
32,  46,  49 


In  the  Georgia  marketing  area,  other  order  and  partially  regulated  distributing  plants  accounted  for  nearlv  34  million 
pounds  of  Class  I  sales  in  August  1993.  These  sales,  which  represented  roughly  28  percent  of  the  total  Class  I  sales 
that  month,  came  from  the  following  plants: 


Planl'Location 


Baker  and  Sons  Dairy,  Inc.,  Birmingham.  AL  , 
Barber  Pure  Milk  Company,  Birmingham,  AL  . 

Barber  Pure  Milk  Company,  Mobile,  AL 

Dairy  Fresh  Corporation,  Cowarts,  AL  

Flav-O-Rich,  Inc.,  Montgomery,  AL  , 

Meadow  Gold  Dairies,  Inc.,  Gadsden,  AL 

Superbrand  Dairy  Products,  Montgomery,  AL 

GokJ  Star  Dairy,  Inc.,  Little  Rock,  AR 

Others  


Federal  order 


93 
93 
93 
93 
93 
93 
93 
126 

2,5,6,  11, 
131 


13,  49, 


In  the  Alabama-West  Florida  market.  Class  I  sales  accounted  for  by  other  order  and  partially  regulated  plants  in 
August  1993  totaled  15.4  million  pounds  or  17  percent  of  total  Class  I  sales  that  month.  These  sales  came  from  the 
fulluwing  plants: 


Plant/Location 


Borden,  Inc.,  Macon.  Georgia 
Flav-O-Rich.  Inc..  Atlanta.  GA 


Federal  order 
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Plant/Location 


Fleming  Companies,  Inc.,  Nashville,  TN  

Heritage  Famns  Dairy,  Murfreesboro,  TN 

Flav-O-Rich,  Inc.,  Atlanta.  GA 

Kinnett  Dairies,  Inc.,  Columbus,  GA 

Supertxand  Dairy  Products,  Inc.,  Greenville,  SO 

Avenrs  Dairy,  Inc..  Oxford,  MS 

Bart>er  Pure  Milk  Company.  Tupelo,  MS  

Bofden.  Inc..  Jackson,  MS  

Turner  Dairies,  Fulton,  Kentucky 

GoW  Star  Dairy,  Inc..  Little  Rock,  AR 

Ottiers  


Federal  order 


7 
7 
7 

7 

7 

94 

94 

94 

99 

126 

1 1 ,  46,  49. 


131 


Class  I  sales  by  other  order  and  partially  regulated  distributing  plants  in  August  1993  accounted  for  12  million 
pounds  of  Class  I  sales  in  the  New  Orleans-Mississippi  marketing  area  or  roughly  22  percent  of  the  total  Class  I 
sales  that  month.  These  sales  came  from  the  following  plants: 


Plant/Location 

Fleming  Companies,  Inc.,  Nashville,  TN  „ 

Heritage  Farnr«  Dairy,  Inc.,  Murfreestx>ro,  TN : 

Barter  Pure  Milk  Company,  Mot>tle,  AL 

Brookshire  Dairy  Products  Co.,  Columbus.  MS 

Dairy  Fresh  Corporatkxi,  Prrchard,  AL 

Flav-O-Rrch,  Montgomery,  AL  „ 

Meadow  GoW  Dairies,  Inc.,  Huntsville,  AL 

Supertxand  Dairy  Products,  Montgomery,  AL  

Bofden,  Inc.,  Lafayette,  Louisiana a. 

Dairy  Fresh  of  LA,  Baker.  LA  „ 

Kleinpeter  Farms  Dairy,  Baton  Rouge.  LA „ _ 

Turner  Dairies,  Fulton,  Kentucky „ 

Forest  Hill  Dairy,  Memphis,  TN 

GoW  Star  Dairy.  Inc.,  Little  Rock.  AR "^^Z 

Others 


Finally,  in  August  1993,  other  order 
and  partially  regulated  distributing 
plants  accounted  for  16.3  million 
pounds  of  Class  I  sales  in  the  Greater 


Louisiana  marketing  area  or  roughly  40 
percent  of  the  total  Class  1  sales  that 
month.  These  sales  came  from  the 
following  plants: 


Plant/Location 

Borden,  Inc.,  Baton  Rouge,  LA  

Borden.  Inc.,  Jackson,  MS  

Brown's  Velvet  Dairy  Prod,  Inc.,  New  Orleans  

Dairy  Fresh  Corp.,  Hattiesburg,  MS 

Supertxand  Dairy  Products,  Inc.,  Hammond,  LA 

Borden.  Inc..  Conroe,  Texas  !.. 

Borden,  Inc..  Tyler,  Texas  

GoW  Star  Dairy.  Inc..  Little  Rock.  AR 

Southwest  Dairy,  Tyler,  Texas  

Vandervoorts  Dairy.  Fort  Worth.  TX 


The  Class  I  sales  data  discussed  above 
indicate  clearly  that  each  of  the  markets 
involved  in  this  proceeding  is  closely 
integrated  with  neighboring  Federal 
order  markets.  However,  it  still  leaves 
open  the  question  of  how  best  to 
combine  these  orders  because  sales  data 
alone  do  not  provide  sufficient  guidance 
to  answer  this  question. 


c.  Market  stability.  The  third  factor 
that  must  be  considered  in  determining 
the  appropriate  marketing  area  is  the 
need  to  insure  market  stability,  a  prime 
objective  of  the  Agricultiiral  Marketing 
Agreement  Act. 

The  record  testimony  paints  a  picture 
of  a  rapidly  evolving  industry.  The 
marketing  of  milk  products  continues  to 
change  with  ever-wider  distribution 


areas,  centralized  operations,  inter- 
handler  marketing  agreements,  two-way 
containers,  back-hauling  arrangements, 
plant  closings,  and  changes  in 
ovmership.  among  others.  As  handlers 
widen  their  distribution  patterns,  blend 
prices  are  buffeted  by  the  changing 
Class  I  utilization  that  a  large  plant  can 
cause  in  a  marketwide  pool.  The 
shifting  of  a  plant  from  one  order  to 


another  can,  and  does,  result  in 
handlers  being  placed  in  a  position 
where  they  can  no  longer  hold  on  to 
their  milk  supply.  Most  of  these  changes 
were  described  in  the  record;  some  were 
not.  Official  notice  is  taken  of  the 
closing  of  Guth  Dairy  in  Lake  Charles, 
Louisiana;  Acadia  Dairy  in  Thibodaux, 
Louisiana;  and  Walker  Resources  in 
Metairie,  Louisiana;  and  the  minority 
financial  interest  acquired  by  Mid- 
America  Dairymen,  Inc.,  in  Southern 
Foods  Group  effective  February  17, 
1994. 

On  the  producer  side,  there  have  also 
been  significant  changes  in  marketing 
arrangements.  Producers  have  left  their 
cooperative  associations,  formed  new 
cooperative  associations,  and  merged 
existing  cooperatives.  Official  notice 
was  previously  taken  of  the  merger  of 
Gulf  Dairy  Cooperative  Association  and 
Mid-America  Dairymen,  Inc.,  effective 
March  1, 1994. 

The  record  evidence  in  this 
proceeding — specifically,  the  overlap  of 
procurement  and  sales  areas,  together 
with  the  need  for  stability  in  a  rapidly 
changing  marketing  environment — lead 
us  to  conclude  that  orderly  marketing 
will  best  be  served  by  a  market  that  is 
large  enough  to  equitably  share  the 
region's  reser\'e  supplies,  to  provide 
regulatory  stability  for  the  plants  in  this 
area,  and  to  provide  producers  with  the 
freedom  to  market  their  milk  in 
whatever  manner  and  to  whomever  they 
wish. 

Although  there  are  many  instances  of 
plants  that  are  located  in  one  market, 
but  regulated  in  another  maricet.  there 
are  also  many  price  alignment  problems 
that  result  from  the^  situations.^  It  is 
best,  if  possible,  to  avoid  them.  The 
Gold  Star  plant  would  enjoy  a  more 
stable  marketing  enviroiunent  if  it  were 
located  in  the  Southeast  marketing  area, 
instead  of  the  Mid-South  marketing  area 
proposed  by  AMPI. 

Tne  larger  Southeast  market  will  give 
producers  in  the  Central  Arkansas  and 
former  Memphis  markets  more  choices 
in  marketing  their  milk.  At  present, 
there  are  a  hmited  number  of 
distributing  plants  available  to 
producers  in  those  markets  and  those 
that  are  available  are  primarily  supplied 
by  AMPI.  Under  the  merged  order, 
however,  producers  will  have  a  choice 
of  many  different  handlers  and 
cooperatives  through  which  to  market 
their  milk.  With  a  uniform  set  of 


3  Official  notice  U  taken  of  the  suspension  of 
certain  provisions  of  the  Greater  Louisiana  order 
effective  Novamberl.  1993,  (58 FR  63031)  to  keep 
a  Lake  Charles.  Louisiana,  plant  from  becoming 
regulated  under  the  Texas  order,  under  which  the 
plant  would  have  experienced  a  sharp  reduction  in 
its  blend  price. 


regulations  applicable  to  the  larger 
market,  it  will  be  easier  for  producers  to 
supply  different  handlers  at  different 
times  of  the  year  without  fear  of  being 
shut  out  of  the  market  because  of 
separate  base  and  excess  plans  that  are 
now,  or  have  in  the  past,  been 
applicable  to  several  of  the  individual 
orders  involved  in  the  merger. 

As  indicated  in  the  record,  the 
Paducah  market  is,  for  all  intents  and 
purposes,  an  individual  handler  pool. 
Producers  that  are  fortunate  enough  to 
have  a  maritet  with  Turner  Dairies  enjoy 
extremely  high  blend  prices  and  a  stable 
marketing  environment.  Their 
neighbors,  on  the  other  hand,  who  are 
not  part  of  Turner  Dairies'  nonmerober 
supply  but  instead  belong  to  cooperative 
associations  such  as  AMPI,  Mid-Am,  DI, 
or  ADCA,  must  move  their  milk  to 
whatever  market  is  available  to  them 
and,  according  to  the  testimony  of 
Turner  producers  who  have  compared 
milk  checks,  receive  less  money  for 
their  milk.  This  is  not  the  essence  of  a 
marketwide  pool:  to  preserve  a  market 
for  one  group  of  producers,  while  their 
neighbors,  who  balance  the  Class  I 
needs  of  the  market,  must  ship  their 
milk  hundreds  of  miles  away  and 
receive  lower  prices  for  it.  In  fact,  the 
fluid  market  and  the  reser\'e  market 
should  be  shared  equally  among  all 
producers  in  a  marketwide  pool. 

The  Paducah  market  is  not  equitably 
distributing  returns  to  producers 
supplying  that  market,  and  it  should  be 
considered  for  incorporation  within  a 
larger  market,  but  it  should  not  he 
incorporated  in  the  proposed  Southeast 
market.  An  analysis  of  the  Federal  order 
exhibits  entered  into  the  record 
indicates  that  in  August  1993  there  were 
11.5  million  pounds  of  milk  pooled 
under  Order  99,  of  which  88.4  percent 
were  Class  I.  Since  Turner  Dairies' 
Fulton,  Kentucky,  plant  was  the  only 
pool  plant  that  month,  its  Class  I  sales 
were  approximately  10.2  million 
pounds  (i.e.,  .884  x  11.5).  The  exhibits 
also  show  that  there  were  2.0  million 
pounds  of  Class  I  sales  in  the  marketing 
area  from  the  Fulton  plant,  leaving 
about  8.2  million  which  were 
distributed  in  other  marketing  areas. 
Although  the  exact  distribution  of  these 
8.2  million  pounds  was  not  shown  in 
the  record,  it  is  known  from  the  exhibits 
that  there  was  distribution  from  this 
plant  into  the  Central  Arkansas. 
Memphis,  New  Orleans-Mississippi, 
and  Alabama-West  Florida  marketing 
areas.  If  this  pattern  of  distribution  were 
to  continue  under  the  proposed 
Southeast  order,  the  Fulton,  Kentucky, 
plant  would  become  regulated  under 
that  order. 


According  to  the  data  in  the  hearing 
record,  in  July  1993— the  most  recent 
month  in  which  separate  data  for  the 
Nashville  market  was  available — 33 
percent  of  the  Class  I  sales  in  the 
Paducah  marketing  £u«a  were  made  by 
Turner  Dairies,  Fulton,  Kentucky;  22 
percent  of  the  sales  were  made  by 
handlers  regulated  under  Order  32;  18 
percent  of  the  Class  I  sales  were  made 
by  Nashville  area  plants;  and  the 
remaining  27  percent  of  Class  I  sales 
were  made  by  plants  that  were  regulated 
under  Orders  46  or  49  Chidiana),  or  by 
handlers  that  were  partially  regulated  or 
unregulated.  With  this  distribution 
pattern,  the  Paducah  marketing  area 
may  fit  more  appropriately  v«3i  one  of 
these  other  orders  than  it  does  with  the 
proposed  Southeast  marketing  area. 

Tne  Memphis  market  in  July  1993.  its 
last  month  of  operation,  resembled  the 
Paducah  market  in  having  only  Turner 
Dairies  plants.  In  addition  to  its 
Memphis  plant,  Turner  Dairies  also 
operated  a  plant  at  Covington, 
Tennessee,  36  miles  northeast  of 
Memphis.  Unlike  the  Paducah  market,  a 
majority  of  the  other  order  sales  in  the 
Memphis  market  is  from  handlers  that 
would  be  regulated  under  the  proposed 
Southeast  order.  Also,  there  is  a 
significant  overlap  in  procurement  areas 
between  the  Memphis  order  and  the 
Central  Arkansas  and  New  Orleans- 
Mississippi  orders.  There  is  clearly 
sufficient  evidence  in  the  record  to 
warrant  regulation  of  the  Memphis  area 
as  part  of  the  Southeast  marketing  area. 

In  August  1993.  the  Central  Arkansas 
market  had  four  fully  regulated 
distributing  plants:  the  Borden,  Inc., 
plant  in  Little  Rock;  the  Forest  Hill 
Dairy  Plant  (i.e.,  Turner  Dairies)  that 
was  regulated  under  the  Memphis  order 
in  July  1993;  Coleman  Dairy,  Inc.  in 
Little  Rock;  and  Humphrey's  Dairy  in 
Hot  Springs,  55  miles  southwest  of 
Little  Rock. 

Before  it  shifted  to  the  Texas  order  in 
January  1993.  the  Gold  Star  plant  also 
was  regulated  under  the  Central 
Arkansas  order.  During  December,  its 
last  month  under  Order  108,  there  were 
49.1  million  pounds  of  producer  milk 
pooled  under  that  order;  in  Januarj'  the 
pounds  of  producer  milk  dropped  to 
24.9  million  pounds.  There  was  a 
similar  drop  in  Class  I  producer  milk, 
from  30.2  million  pounds  in  December 
1992  to  15.4  million  pounds  in  Januarv 
1993. 

In  August  1993.  there  were  38.4 
million  pounds  of  prtxiucer  milk  pooled 
under  the  Central  Arkansas  order, 
including  the  producer  milk  of  Forest 
Hill  Dairy  (i.e.,  Turner  Dairies),  which 
had  been  pooled  under  Order  97. 
Combining  this  amount  with  the  1 1.5 


61080  Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Proposed  Rules  61081 


million  pounds  of  producer  milk  pooled 
under  the  Paducah  market  that  month 
yields  a  combined  total  of 
approximately  50  million  pounds, 
which  would  have  made  it  one  of  the 
smallest  Federal  order  markets  that 
month. 

The  point  of  this  comparison  is  to 
show  that,  if  the  AMPI  proposal  had 
been  adopted,  it  would  have  created  a 
market  that  would  not  have  provided 
the  marketing  stability  that  is  needed  in 
this  area.  In  fact,  it  is  very  likely  that  the 
proposed  Mid-South  market  would  have 
been  the  subject  of  another  lengthy 
merger  proceeding  within  the  near 
future. 

The  Southeast  marketing  area  adopted 
in  this  decision  encompasses  all  of  the 
areas  involved  in  this  proceeding,  with 
the  exception  of  the  Kentucky  portion  of 
the  former  Nashville,  Tennessee,  order, 
the  Texas  counties  of  Cass  and  Bowie, 
the  Missouri  county  of  Dunklin,  and  the 
Paducah  marketing  area.  This  excluded 
area  {other  than  the  already  discussed 
Paducah  area),  and  the  previously 
unregulated  area  in  Tennessee, 
Missouri,  Georgia,  Arkansas,  and  Texas 
that  has  been  included,  are  discussed 
below. 

Kentucky  Portion  of  Former  Nashville 
Marketing  Area 

The  Kentucky  counties  of  Allen. 
Barren,  Metcalf.  Monroe,  Simpson,  and 
Warren,  and  the  Fort  Campbell  military 
reservation  should  not  be  included  in 
the  Southeast  marketing  area. 

Proponents  of  Proposal  No.  1 
indicated  that  they  had  included  these 
counties  in  their  proposal  because  they 
had  been  in  the  previously  regulated 
Nashville  marketing  area. 

There  are  no  plants  in  these  counties, 
except  the  Glasgow  Cheese  Plant, 
which,  according  to  the  record,  is  not 
capable  of  supplying  the  market  because 
it  does  not  have  a  Grade  A  receiving 
facility. 

These  counties  are  surrounded  on 
three  sides  by  the  Louisville-Lexington- 
Evansville  order.  There  are  no 
distributing  plants  in  these  counties, 
and  there  are  no  significant  population 
centers,  other  than  Bowling  Green 
(population:  42,017)  and  Fort  Campbell. 
According  to  the  witness  for  Fleming 
Dairy  in  Nashville,  there  are  no 
significant  sales  in  these  counties  from 
Nashville  distributing  plants. 

In  view  of  their  northernmost  location 
and  their  proximity  to  the  Order  46 
marketing  area,  the  Fort  Campbell 
Military  Reservation  and  the  six 
Kentucky  counties  that  were  part  of  the 
Nashville  marketing  area  should  not  be 
included  in  the  Southeast  marketing 
area,  but  instead  should  be  left 
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unregulated  at  this  time.  There  are  no 
plants  that  would  be  unregulated  by 
their  exclusion  from  the  marketing  area. 

The  Georgia  County  of  Rabun 

This  county,  in  the  extreme  northeast 
portion  of  the  State  of  Georgia  within 
the  Chattahoochee  National  Forest,  is 
surrounded  on  the  west  and  south  by 
the  Georgia  marketing  area  and  on  the 
east  and  north  by  the  Carolina 
marketing  area.  There  are  no  milk  plants 
located  within  the  county  and  no 
change  in  the  regulatory  status  of  any 
plant  would  occur  as  a  result  of  its 
inclusion  in  the  Southeast  marketing 
area.  It  should  be  included  in  the 
marketing  area  for  administrative 
convenience. 

The  Tennessee  Counties  of  Van  Buren. 
Bledsoe,  Grundy,  Franklin,  Lincoln,  and 
Moore 

These  previously  unregulated 
counties  are  located  between  the 
Tennessee  Valley  marketing  area  on  the 
east,  the  terminated  Nashville  marketing 
area  on  the  west,  and  the  Alabama-West 
Florida  marketing  area  on  the  south. 
This  is  a  sparsely  populated  area  from 
which  milk  is  produced  for  the 
Nashville  and  Alabama- West  Florida 
markets.  There  arejio  milk  plants  in 
these  counties  and  no  now-unregulated 
plants  outside  of  these  coimties  would 
be  regulated  by  the  inclusion  of  these 
counties  in  the  marketing  area.  This  area 
should  also  be  included  in  the  proposed 
marketing  area. 

The  Tennessee  Counties  of  Henry, 
Carroll,  Benton,  Decatur,  Henderson, 
Chester,  and  McNairy 

These  seven  counties,  bordered  on  all 
sides  by  the  proposed  Southeast 
marketing  area,  should  also  be  part  of 
the  marketing  area.  There  are  no  milk 
plants  in  this  area,  nor  are  there  any 
plants  that  would  become  regulated  as 
a  result  of  their  addition  to  the 
marketing  area.  Since  they  would  be 
bordered  on  all  sides  by  other  parts  of 
the  marketing  area,  no  useful  purpose 
would  be  served  in  leaving  them  out  of 
the  marketing  area. 

The  Unregulated  Arkansas  Counties 

These  counties,  which  were  proposed 
by  AMPI  for  inclusion  in  the  Mid-South 
marketing  area,  should  be  included  in 
the  Southeast  marketing  area.  There  are 
no  distributing  plants  in  these  counties, 
and  no  new  plants  will  become 
regulated  as  a  result  of  the  inclusion  of 
these  counties  in  the  marketing  area. 


The  Unregulated  Texas  Counties  of 
Bowie  and  Cass 

The  Texas  counties  of  Bowie  and  Cass 
should  not  be  included  in  the  Southeast 
marketing  area.  The  apparent  reason  for 
including  these  counties  in  the 
proposed  Mid-South  marketing  was  for 
administrative  convenience  since  these 
two  unregulated  Texas  counties  would 
have  been  surrounded  by  regulated  area 
This  is  a  good  reason  to  include  these 
two  counties  but  they  may,  in  fact,  be 
more  closely  associated  with  the  Texas 
market.  Rather  than  introduce  the  State 
of  Texas  into  the  Southeast  marketing 
area  for  the  sake  of  two  counties  that  do 
not  include  any  distributing  plants,  the 
counties  of  Bowie  and  Cass  should  be 
left  unregulated  for  possible  inclusion 
in  the  Texas  marketing  area  when  the 
opportunity  presents  itself. 

Similarly,  since  the  Paducah 
marketing  area  has  not  been  included  in 
the  Southeast  marketing  area,  there  is  no 
point  in  adding  one  Missouri  county  to 
the  marketing  area  for  the  sake  of  map- 
drawing  convenience.  Therefore, 
Dunklin  County,  Missouri,  should  not 
be  part  of  the  Southeast  marketing  area. 

2(a).  Milk  to  be  Priced  and  Pooled 

It  is  necessary  to  designate  what  milk 
and  which  persons  would  be  subject  to 
the  merged  order.  This  is  accomplished 
by  providing  definitions  to  describe  the 
persons,  plants,  and  milk  to  which  the 
applicable  provisions  of  the  order  relate. 

The  deHnitions  included  in  the  order 
serve  to  identify  the  specific  types  of 
milk  and  milk  products  to  be  subject  to 
regulation  and  the  persons  and  facilities 
involved  with  the  handling  of  such  milk 
and  milk  products.  Defmitions  relating 
to  handling  and  facilities  are  "route 
disposition."  "plant."  "distributing 
plant."  "supply  plant."  "pool  plant." 
and  "nonpool  plant."  Definitions  of 
persons  include  "handler."  "producer- 
handler,"  "producer,"  and  "cooperative 
association."  Definitions  relating  to  milk 
and  milk  products  include  "producer 
milk,"  "other  source  milk,"  "fluid  milk 
product,"  "fluid  cream  product,"  "filled 
milk,"  and  "product  prices." 

Several  of  these  definitions  were  of 
particular  issue  at  the  hearing:  i.e., 
"route  disposition,"  "pool  plant," 
"producer-handler,"  and  "producer." 
All  of  the  remaining  definitions  are 
patterned  after  those  contained  in  one  or 
more  of  the  orders  involved  in  this 
proceeding.  Official  notice  of  the  final 
decisions  setting  forth  the  need  and 
basis  of  such  provisions  was  taken  at  the 
hearing.  A  discussion  of  those 
definitions  that  were  of  particular  issue 
at  the  hearing,  as  well  as  those  that 


involve  substantive  modifications,  is  set 
forth  below. 

Route  Disposition:  §  1007.3 

The  route  disposition  definition  sets 
forth  the  type  of  deliveries  that  are 
considered  in  determining  whether  a 
distributing  plant  qualifies  for  pooling 
under  the  order. 

As  proposed  in  Proposal  No.  1,  route 
disposition  means  any  delivery  to  a 
retail  or  wholesale  outlet  (except  to  a 
plant)  either  direct  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor  or 
vending  machine)  of  a  fluid  milk 
product  classified  as  Class  I  milk.  This 
definition  should  be  modified  sUghtly  to 
include,  for  the  limited  purpose  of 
determining  pool  plant  qualification, 
packaged  fluid  milk  products  that  are 
transferred  from  a  plant  with  route 
disposition  in  the  marketing  area  to  a 
distributing  plant  if  such  transfers  are 
classified  as  Class  I  milk. 

This  language,  which  is  also  included 
in  the  Eastern  Colorado  Federal  milk 
order  (See  §  1137.3)  is  necessary  to 
preclude  a  plant  from  becoming 
partially  regulated  because  it  ships 
significant  quantities  of  packaged  fluid 
milk  products  to  another  distributing 
plant,  which  then  distributes  those  fluid 
milk  products  to  retail  and  wholesale 
outlets.  This  precise  situation  has 
occurred  in  the  neighboring  Southwest 
Plains  order,  where  a  previously  fully 
regulated  plant  failed  to  qualify  as  a 
pool  plant  because  it  shipped  more  than 
50  percent  of  its  packaged  fluid  milk 
products  to  a  distributing  plant  which  it 
operated  in  another  city.'*  As  a  partially 
regulated  plant  with  a  Class  I  utilization 
higher  than  the  market  average,  the 
handler  was  in  a  position  to  pay  its 
producers  a  price  in  excess  of  the 
order's  blend  price.  In  addition,  during 
one  month  AMPI  was  required  to 
depool  miOc  that  it  had  diverted  from 
the  plant  in  order  to  insure  that  the 
plant  qualified  as  a  pool  plant.  This 
resulted  in  financial  loss  to  the 
cooperative. 

To  prevent  this  situation  from 
occurring  in  the  Southeast  marketing 
area,  the  route  disposition  definition 
should  include,  for  the  limited  purpose 
of  determining  pool  plant  qualification, 
packaged  fluid  milk  products  that  are 
transferred  from  a  plant  with  route 
disposition  in  the  marketing  area  to  a 
distributing  plant  if  such  transfers  are 
classified  as  Class  I  milk. 

As  a  general  application  of  the  order, 
packaged  fluid  milk  products  that  are 


''  OfPicial  notice  is  talien  of  the  suspension  of 
certain  provisions  of  the  Southwest  Plains  order 
effective  February  1.  1994  (59  FR  11180). 


transferred  from  one  handler  to  another 
will  be  treated  as  an  interhandler 
transfer.  Thus,  each  transaction  should 
be  properly  identified  and  specifically 
reported  as  such  to  the  market 
administrator.  This  will  facilitate 
orderly  operations  and  avoids 
ambiguous  or  dual  reports. 

The  modified  route  disposition 
definition  adopted  herein  will  not 
change  this  treatment.  It  merely 
provides  that  such  transfers,  which  are 
classified  as  Class  I  and  emanate  from 
a  plant  with  route  disposition  in  the 
marketing  area,  shall  b&considered  as 
route  disposition  from  the  transferor 
pleuit,  rather  than  the  transferee  plant, 
for  the  single  purpose  of  qualifying  the 
transferor  plant  as  a  pool  distributing 
plant  under  §  1007.7(a). 

Plant:  §  1007.4 

A  plant  definition  should  be  included 
in  the  merged  order  to  remove  any 
uncertainty  with  respect  to  what 
constitutes  a  plant  and  what  constitutes 
a  reload  point. 

The  cooperative  coalition's  proposed 
plant  definition  is  identical  to  the 
definition  now  found  in  Order  93.  Order 
96  contains  a  slightly  different  plant 
definition,  while  Orders  7,  94,  and  108 
do  not  define  this  term. 

The  cooperatives'  proposed  definition 
should  be  adopted  for  the  merged  order. 
The  proposal  defines  plant  as  the  land, 
buildings,  facilities,  and  equipment 
constituting  a  single  operating  unit  or 
establishment  at  which  milk  or  milk 
products,  including  filled  milk,  are 
received,  processed,  or  packaged. 
Separate  facilities  without  stationary 
storage  tanks  that  are  used  only  as  a 
reload  point  for  transferring  bulk  milk 
from  one  tank  truck  to  another  or 
separate  facilities  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  for  route 
disposition  would  not  be  a  plant  under 
this  definition. 

There  was  no  opposition  to  this 
proposal  at  the  hearing  or  in  the  briefs 
that  were  filed.  This  definition  is  widely 
used  in  other  Federal  orders  and  is 
familiar  to  the  industry.  It  should  be 
included  in  the  merged  order. 

Pool  Plants:  §  1007.7 

Essential  to  the  operation  of  a 
marketwide  pool  is  the  establishment  of 
minimum  performance  standards  to 
distinguish  between  those  plants 
substantially  engaged  in  serving  the 
fluid  needs  of  the  regulated  market  and 
those  plants  that  do  not  serve  the  market 
in  a  way  or  to  a  degree  that  warrants 
their  sharing  in  the  Class  I  utilization  of 
the  market.  The  pooling  standards  that 
are  contained  in  the  attached  order 


would  carry  out  this  concept  under 
present  marketing  conditions. 

Distributing  Plants:  §  1007.7(a) 

To  be  pooled  under  the  merged  order, 
a  distributing  plant's  total  route 
disposition  each  month  must  be  equal  to 
50  percent  or  more  of  the  fluid  milk 
products  physically  received  at  the 
plant  or  diverted  from  the  plant  during 
the  month.  In  addition,  the  plant's  daily 
average  route  disposition  in  the 
marketing  area  must  be  equal  to  at  least 
1,500  pounds  per  day  or  10  percent  of 
the  plant's  receipts  of  fluid  milk 
products,  except  filled  milk,  physically 
received  at  the  plant  or  diverted  ftxim  it 
during  the  month. 

Citing  an  expected  Class  I  utilization 
under  the  merged  order  that  is  likely  to 
exceed  68  percent  during  all  months  of 
the  year,  the  cooperative  coalition 
proposed  a  total  route  disposition 
requirement  of  50  percent  each  month 
of  the  year  and  an  in-area  route 
disposition  requirement  of  10  percent. 
These  requirements  are  similar  to  those 
of  the  five  existing  markets,  except  for 
the  Georgia  market,  which  has  a  15 
fiercent  in-area  requirement.  These 
standards  are  reasonable  and  should  be 
adopted  for  the  merged  order. 

Lock-In  Provision:  §  1007.7(f)(2) 

With  a  10  percent  in-area  route 
disposition  requirement,  it  is  possible 
that  a  distributing  plant  may  meet  the 
pooling  standards  of  more  than  one 
order.  A  question  then  arises  concerning 
under  which  order  the  plant  should  be 
regulated.  Under  Proposal  No.  1,  a 
distributing  plant  that  met  the  order's 
pooling  standards  would  be  regulated 
under  the  Southeast  order  if  the  plant  is 
located  in  the  Southeast  marketing  area. 
This  is  a  sensible  provision  to  have  in 
this  area  and  should  be  adopted.  The 
lock-in  is  accomplished  by  not 
excluding  within  §  1007.7(f)(2)  a  plant 
located  in  the  marketing  area  that  would 
otherwise  be  regulated  under  another 
order  by  virtue  of  the  fact  that  it  had 
greater  sales  in  such  other  marketing 
area. 

Testifying  in  support  of  the  lock-in 
provision,  the  spokesman  for  the 
cooperative  coalition  stated  that  this 
provision  differs  slightly  from  the 
traditional  Federal  order  method  of 
determining  where  a  distributing  plant 
should  be  regulated  when  the  plant 
qualifies  for  pooling  under  more  than 
one  order.  He  explained  that  the 
traditional  method  provides  that  a  plant 
should  be  pooled  under  the  order  in 
which  it  has  the  most  sales.  The 
principle  behind  that  rule,  he  added, 
was  to  insure  that  all  handlers  having 
sales  in  an  order  area  were  subject  to  tht» 
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same  phoe  and  other  regulatory 
provisions  as  their  cxMnpetition. 

The  coalition's  witness  stated  that 
with  the  advent  of  processing  plants 
with  sales  distribution  over  wide 
geographic  areas,  the  traditional  method 
of  pooling  distributing  plants  is 
outdated.  He  said  that  another,  and 
equally  important,  reason  for  adopting  a 
lock-in  provision  is  to  minimize  any 
inequities  which  may  occur  between 
producers  located  within  the  same 
geographic  supply  area.  These 
inequities  are  created  when  a 
distributing  plant  is  located  within  one 
marketing  area,  obi.   is  its  milk  supply 
within  that  maiiceting  area,  but  is 
regulated  by  another  Federal  order. 

The  witness  referred  to  an  exhibit 
which  compared  blend  prices  under  the 
Greater  Louisiana  and  the  ad)acent 
Texas  orders.  He  noted  that  the  Greater 
Louisiana  order  blend  prices,  fab.  Lake 
Gharles  and  Shreveport.  Louisiana,  have 
been  substantially  above  the  Texas  order 
prices  at  similar  locations.  He  said  that 
the  73  to  77  cents  per  hundredweight 
average  difference  in  blend  prices 
between  the  two  orders,  considering  the 
overlap  of  supply  for  both  plants,  would 
create  unstable  and  disruptive 
marketing  conditions  in  the  proposed 
merged  order  supply  area  and  that  these 
differences  in  producer  pay  prices 
would  create  difficulties  in  maintaining 
sales  and  attracting  adequate  supplies  of 
milk  for  handlers  under  the  merged 
order. 

In  its  brief.  Southern  Foods  Group 
urged  the  Secretary  to  reject  any  lock-in 
provisions,  arguing  that  it  was 
philosophically  opposed  to  a  lock-in 
provisicm.  unless  the  provision  is 
designed  to  avoid  siuitching  the 
regulation  of  a  plant  from  one  market  to 
another  on  a  frequent  basis.  It  stated  that 
"in  general,  a  plant  should  be  regulated 
where  it  has  a  plurahty  of  its  milk 
distribution  since  that  is  where  it  is 
competing  the  most  against  other 
regulated  handlers."  The  brief  also 
stated  that  the  problem  experienced  by 
Guth  Dairy.  Lake  Charles.  Louisiana 
(See  footnote  No.  3).  is  irrelevant 
because  that  plant  has  gone  out  of 
business.  Finally,  focusii^  on  Gold  Star 
Dairy  in  Little  Rock.  SFG  argued  that,  if 
that  plant  has  greater  sales  in  the  Texas 
marketing  area  than  in  the  Southeast 
marketing  area,  it  should  be  regulated 
under  the  Texas  order. 

The  question  of  where  to  regulate  a 
plant  that  meets  the  standards  of  more 
than  one  order  may  actually  depend 
upon  the  cinnunstances  involved.  While 
SFG  holds  that  the  plant  should  be 
regulated  in  the  market  in  which  it 
mostly  competes  for  sales,  problems  that 
h.jve  surfaced  in  the  past  year  in  the 


Greater  Louisiana.  Tennessee  Valley, 
and  LouisviUe-Lexington-Evansville 
orders  would  indicate  that  a  handler's 
procurement  area  may  be  more 
important  than  its  distribution  area  in 
determining  where  the  plant  should  be 
regulated. 

Given  proper  Class  I  ]xice  alignment 
between  two  orders  {i.e.,  the  same  Class 
I  price  at  a  given  location  regardless  of 
which  order  a  plant  is  regulated  under), 
a  plant  which  meets  the  pooling 
standards  of  more  than  one  orc^r  will  be 
in  a  better  position  to  procure  a  milk 
supply  by  being  regulated  in  the 
marketing  area  in  which  it  is  located 
unless  it  is  shipping  milk  into  a  market 
which  is  generating  a  higher  blend  price 
at  the  plant's  location.  Even  with  the 
higher  blend  price  under  the  other 
order,  however,  it  may  still  not  be 
appropriate  to  regulate  the  plant  under 
the  higher-priced  market  if,  in  doing  so. 
it  causes  disorderly  marketing 
conditions  in  the  market  where  the 
plant  is  located. 

With  the  exception  of  the  Upper 
Florida  market,  the  Southeast  marketing 
area  is  surrounded  by  markets  with 
equal  or  lower  prices.  In  addition,  it  is 
expected  that  the  Class  I  utiUzation  of 
the  Southeast  market  will  exceed  the 
utilization  of  these  surrounding  markets 
with  the  exception  of  the  Upper  Florida 
market.  Consequently,  the  blend  price  at 
any  location  within  the  Southeast 
marketing  area  is  likely  to  be  higher 
than  the  blend  price  at  that  location 
under  any  of  the  surrounding  orders. 

As  indicated,  the  sole  exception  to 
this  statement  is  in  southern  Georgia  or 
southern  Alabama,  where  there  are  no 
plants  at  the  present  time  that  would 
qualify  for  pool  status  in  the  Upper 
Florida  market.  In  view  of  this,  the  lock- 
in  provision  proposed  for  the  Southeast 
market  is  a  prudent  measure  that  will 
avoid  the  discu-derly  marketing 
conditions  that  result  when  a  plant 
becomes  regulated  in  a  lower  blend 
price  market  or  switches  back  and  forth 
between  two  orders. 

Under  the  proposed  Southeast  order, 
a  plant  that  qualifies  as  a  pool 
distributing  plant  and  which  is  located 
within  the  marketing  area  will  be 
regulated  under  this  order  even  if  it  has 
greater  sales  in  another  order's 
marketing  area.  The  adjacent  Texas, 
Southwest  Plains.  Paducah.  LouisviUe- 
Lexington-Evansville,  and  Upper 
Florida  orders  contain  provisions 
(§§1126.7(0(4).  1106.7(f)(2). 
1099.7(c)(3).  1046.7(e)(3).  and 
10G6.7(d)(3).  respectively)  Uiat  will 
conform  to  this  provision  by  yielding 
regulation  of  the  plant  to  the  Southeast 
order.  However.  §§  1005.7(d)(3)  and 
101 1.7(dM3)  of  the  Carolina  and 


Tennessee  Valley  ordav,  respectively, 
do  not  contain  this  type  of  provision, 
setting  up  a  potential  conflict  with 
§  1007.7(0(3).  which  will  only  release  a 
plant  that  has  more  sales  in  another 
marketing  area  if  the  plant  is  not  located 
in  the  Southeast  marketing  area. 

At  the  present  time,  there  is  no 
distributing  plant  in  the  Southeast 
marketing  area  that  has,  or  is  likely  to 
have,  more  sales  Ln  the  Carolina  or 
Tennessee  Valley  marketing  areas  than 
in  the  Southeast  marketing  area.  Should 
this  situation  change,  however,  and  a 
pljant  located  in  the  Southeast  marketing 
area  does  develop  more  route 
disposition  under  Order  5  or  11  than 
under  Order  7.  the  plant  should  remain 
regulated  under  Order  7 
notwithstahding  the  provisions  of 
Orders  Sand  11. 

The  Southeast  ordn-  should  also 
contain  a  provision  releasing  a  plant 
from  regulation  if  the  other  order 
contains  a  provision  that  requires 
regulation  of  the  plant  because  of  its 
location  within  that  order's  marketing 
area.  For  example,  the  LouisviUe- 
Lexington-Evansville  order,  in 
§  1046.7(e)(2)(ii),  requires  regulation  of  a 
distributing  plant  if  the  plant  meets  the 
pooling  standards  of  §  1046.7(a),  is 
located  in  the  marketing  area,  and  is 
subject  to  a  Class  I  price  under  Order  46 
that  is  not  less  than  the  Class  I  price 
under  another  order  in  which  it  also 
qualifies  as  a  pool  plant  and  in  which 
marketing  area  it  has  more  route 
disposition.  Accordingly,  a  paragraph  is 
included  in  the  proposed  Southeast 
order,  §  10G7.7(e)(4).  which  recognizes 
the  jurisdiction  of  Order  46  to  regulate 
such  a  plant. 

Multiple  Order  Pooling 

At  the  hearing.  Gold  Star  suggested 
another  way  of  handling  a  plant  with 
sales  in  more  than  one  market.  It 
suggested  prorating  the  plant's  sales 
among  the  markets  in  which  it  qualifies 
for  pooling  and  has  at  least  23  percent 
oFits  sales.  Producers  supplying  die 
plant  would  receive  a  weighted  average 
price  based  upon  the  blend  prices  of  the 
various  markets  in  which  the  plant  so 
qualiBes. 

This  proposal  should  not  be  adopted. 
It  would  result  in  paying  producers 
different  prices  in  a  common  supply 
area — one  of  the  problems  cited  for 
merging  these  orders — and  it  would  be 
cumbersome  to  administer.  With  this 
merger  and  perhaps  others  to  follow,  the 
regulatory  problems  experienced  with 
large  plants  distributing  over  wide  areas 
should  be  significantly  diminished. 


Unit  Pooling:  §  1007.7(d) 

Barber  Pure  Milk  Company  (Barber) 
and  Dairy  Fresh  Corporation  (Dairy 
Fresh)  proposed  the  "unit  pooling"  of  a 
distributing  plant  and  one  or  more  other 
plants.  Under  their  proposal,  a  unit 
consisting  of  one  distributing  plant  and 
one  or  more  additional  plants  of  a 
handler  at  which  Class  I  and/or  Class  II 
products  only  are  processed  and 
packaged  would  be  considered  as  one 
plant  for  the  purpose  of  meeting  the 
pool  distributing  plant  requirements  if 
all  of  the  plants  in  the  unit  were  located 
within  the  marketing  area,  and  if,  prior 
to  the  first  of  the  month,  the  handler 
operating  such  plants  filed  a  written 
request  for  unit  pooling  with  the  market 
administrator.  The  proposal  would 
permit  only  one  unit  per  handler, 
require  that  all  plants  in  a  unit  be 
located  in  the  marketing  area;  and 
exclude  plants  producing  frozen 
desserts  from  being  part  of  a  unit. 

Barber's  spokesman  testified  that 
Barber  Pure  Milk  Company  operates  two 
non-pool  plants  that  process  and 
package  Class  II  products,  one  located  in 
Montgomery,  Alabama,  and  the  other 
located  in  Oxford,  Alabama.  The 
Montgomery  plant  processes  dessert  and 
ice  cream  mix  and  buttermilk  for  baking 
and  currently  receives  about  700,000 
pounds  of  milk  from  producers  per 
month.  The  Oxford  plant  processes  and 
packages  cottage  cheese,  sour  cream, 
and  sour  cream  dip  and  receives  about 
400,000  pounds  of  milk  from  producers 
each  month. 

The  witness  stated  that,  up  until  early 
1992,  Barber  operated  four  plants  on  the 
Alabama-West  Florida  order,  located  at 
Birmingham,  Mobile,  Montgomery,  and 
Oxford,  Alabama,  which  is  60  miles  east 
of  Birmingham.  Each  of  the  four  plants 
engaged  in  the  manufacture  of  Class  II 
products  in  varying  degrees.  He  said 
that,  for  efficiency  purposes,  the  Class  I 
processing  and  packaging  at  the 
Montgomery  and  Oxford  plants  was 
moved  to  the  Birmingham  and  Mobile 
plants,  while  the  Class  II  processing  and 
packaging  at  the  Birmingham  and 
Mobile  plants  was  moved  to  the 
Montgomery  and  Oxford  plants. 

The  Barber  witness  stated  that  to 
accommodate  this  economical 
specialization  of  plant  operations,  and 
not  create  any  chaos  in  the  marketplace, 
it  was  necessary  to  make  some  changes 
in  the  order.  If  the  unit  pooling  proposal 
is  not  adopted,  he  said,  it  will  become 
necessary  to  incur  unnecessary  costs  of 
moving  milk  to  pool  distributing  plants, 
unloading  the  milk,  reloading  the  milk, 
and  transporting  it  back  to  the  Class  II 
specialty  plants.  He  noted  that  the 
diversion  provisions  will  accommodate 


the  movement  of  some  of  the  needed 
milk  directly  from  the  farm  to  the  Class 
II  plants,  but  not  all  of  the  milk 
required. 

The  Barber  witness  testified  that  the 
milk  supply  for  the  Oxford  plant  comes 
from  six  producers  located  in  the 
Alabama  counties  of  Calhoun,  Etowah, 
and  Talladega  who  produce 
approximately  500,000  pounds  of  miUc 
per  month  or  about  80  percent  of  the 
plant's  requirements.  He  said  that 
without  the  unit  pooling  provision, 
about  two-thirds  of  this  milk  could  be 
diverted  to  the  Oxford  plant,  but  the 
remaining  third  would  have  to  be 
delivered  to  the  Birmingham  pool  plant, 
unloaded  at  the  plant,  reloaded,  and 
hauled  the  60  miles  back  to  Oxford.  The 
additional  cost  involved  in  this,  he 
estimated,  was  approximately  47  cents 
per  hundredweight  or  $225  per  load. 

This  witness  also  testified  that  miUc  to 
supply  the  Montgomery  plant  of 
approximately  700,000  pounds  per 
month  is  located  in  northern  Alabama 
and  Tennessee  and  must  be  transported 
through  the  city  of  Birmingham  on  its 
way  to  Montgomery.  There  is  no 
additional  hauling  cost  if  the  milk  is 
received  at  Birmingham;  however,  the 
cost  of  receiving  the  milk,  washing  the 
truck,  and  reloading  the  milk  adds  an 
additional  .20  cents  per  hundredweight 
to  the  cost  of  the  milk  at  Montgomery 
or  an  additional  $95  for  each  load  of 
milk  received  at  Birmingham  and  then 
transferred  to  Montgomery. 

The  vntness  stated  that  unit  pooling 
should  not  be  rejected  because  of 
concerns  about  attracting  additional 
supplies  of  milk  to  the  market  for  Class 
II  products.  He  said  that  the  production 
of  Class  II  products  was  demand  driven 
and  that  no  additional  quantity  beyond 
the  demand  would  be  produced  by  the 
specialized  plants.  Nevertheless,  to  allay 
any  concerns  that  these  plants  would  be 
used  for  surplus  disposal,  he  said  the 
proposal  restricts  unit  pooling  to  plants 
which  produce  Class  I  and  II  products 
only,  excluding  ice  cream. 

In  its  proposal  concerning  the 
proposed  Mid-South  marketing  area, 
AMPI  also  proposed  the  unit  pooling  of 
plants  that  are  located  within  the 
marketing  area.  Unlike  the  Barber/Dairy 
Fresh  proposal,  the  AMPI  proposal  did 
not  exclude  plants  making  ice  cream 
from  the  unit. 

In  its  post-hearing  brief,  the  Fleming 
Companies  urged  that  unit  pooling  be 
rejected.  It  stated  that  pool  performance 
standards  should  be  fixed  so  that  each 
producer,  each  plant,  and  each  supply 
organization  demonstrate  a  close 
association  with  the  Class  I 
requirements  of  the  market. 


The  unit  pooling  proposals  make 
economic  sense  and  should  be  adopted 
for  the  merged  marketing  area,  but  with 
certain  restrictions. 

The  order's  pooling  standards  insure 
that  each  distributing  plant  and  each 
unit  of  plants  consisting  of  at  least  one 
distributing  plant  perform  at  the  same 
minimum  level  to  be  eligible  for  pool 
plant  status.  The  total  route  disposition 
requirement— 50  percent  each  month  of 
the  year— recognizes  that  not  all  of  the 
plant's  receipts  will  be  needed  for  Class 
I  use.  That  standard  permits  up  to  50 
percent  of  the  plant's  receipts  to  be  used 
in  Class  II,  III,  or  III-A  products. 

If  Handler  A  chooses  to  operate  one 
large  distributing  plant  in  which  40 
percent  of  the  plant's  receipts  are  used 
in  Class  II  products,  while  Handler  B 
chooses  to  operate  a  distributing  plant 
exclusively  for  fluid  use  and  another 
plant  exclusively  for  Class  II  products 
and  the  Class  I  utilization  of  both  plants 
added  together  is  60  percent,  it  makes 
no  sense  to  preclude  Handler  B  from 
separating  the  operations.  Both  handlers 
are  performing  at  precisely  the  same 
levels;  they  simply  differ  in  their  modes 
of  operation.  They  should  be  permitted 
to  operate  in  whatever  manner  they 
deem  most  efficient. 

As  proposed  by  Barber  and  Dairy 
Fresh,  a  unit  should  be  restricted  to 
plants  located  in  the  marketing  area  that 
make  only  Class  I  or  Class  II  products. 
If  a  handler  wishes  to  add  or  remove 
plants  from  the  unit,  the  handler  would 
have  to  file  a  request  with  the  market 
administrator  before  the  first  day  of  the 
month  in  which  the  change  is  to  be 
effective. 

The  provision  adopted  here  deviates 
from  the  Barber/Dairy  Fresh  proposal  by 
permitting  plants  that  make  frozen 
desserts  to  be  included  in  a  unit.  No 
convincing  rationale  was  given  for 
excluding  ice  cream  or  other  frozen 
dessert  plants  &t)m  a  unit.  This 
restriction  would  be  unfair  to  a  handler 
who  makes  ice  cream  in  a  separate 
plant,  as  compared  to  another  handler 
who  bottles  milk  and  makes  ice  cream 
in  the  same  plant.  It  also  wov'd  require 
a  set  of  standards  to  determine  what  is 
a  frozen  dessert  plant  and  what  is  not. 
For  example,  if  50  percent  of  a 
manufacturing  plant's  milk  was  used  to 
make  cottage  cheese,  and  50  percent 
was  used  to  make  ice  cream,  one  would 
have  to  determine  whether  this  plant 
was  a  cottage  cheese  plant  or  a  frozen 
dessert  plant.  We  can  find  no  basis  for 
distinguishing  frozen  desserts  from 
other  Class  II  products  for  the  purpose 
of  unit  pooling.  Accordingly,  this  part  of 
the  Barber/Dairy  Fresh  proposal  is  not 
adopted. 


JMI 
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One  additional  rostndion  should  be 
added  to  tlie  proposal,  however,  it 
would  be  inappropriate  to  permit  a 
Class  II  operation  in  a  higher- priced 
zone  to  unit  pool  with  a  distributing 
plant  in  a  lower-priced  zone.  An 
example  will  illustrate  the  point. 

If  a  nandler  with  a  plant  m 
Montgpixtery,  Alabama,  processed  6 
millicHi  pounds  into  Class  I  products 
and  4  million  pounds  into  Class  U 
products,  it  would  pay  into  the  pool — 
based  on  prices  proposed  in  this 
decision — a  Gass  I  location  adjustment 
of  S12U)00  (i.e..  6  million  pounds  x  $.20 
per  cwt.)  but  in  paying  producers 
supplying  the  plant  the  handler  would 
draw  out  of  the  pool  a  location 
adjustment  value  of  $20,000  (i.e..  10 
million  pounds  x  $.20  per  cwt.).  In 
effect,  the  handler  would  take  out  of  the 
pool  in  location  value  $8,000  more  than 
it  contributed. 

It  is  universally  true  that  a  handler  in 
a  higher-priced  zone  will  draw  out  of 
the  pool  more  location  value  in  the 
blend  price  to  its  producers  than  it 
contributes  on  the  basis  of  its  location 
adjustment  for  Qass  I  milk.  This  is 
because  the  pooling  standards  do  not 
require  a  handler  to  use  all  its  milk  in 
Class  I.  Because  the  market  for  Class  II 
products  is  more  of  a  regional  market, 
location  value  has  not  been  added  to 
Class  II  products.  The  pool,  in  effect, 
absorbs  a  certain  amount  of 
transportation  cost  to  p'ovide  a  handier 
with  milk  for  Class  D  ute.  When  both 
the  Class  I  and  11  products  are  processed 
at  the  same  plant,  this  subsidization  is 
limited  by  the  amount  of  milk  that  may 
be  used  in  Class  11  at  that  location. 

Under  the  unit  pooling  proposal  of 
Barber  and  Dairy  Fresh,  it  would  be 
possible  to  unit  pool  a  Class  I 
distributing  plant  in  a  lower-priced  zone 
(e.g..  Montgomery,  Alabama)  with  a 
Class  II  operation  in  a  higher-priced 
zone  (e.g.,  Franklinton,  Louisiana). 
Assuming  that  in  this  unit,  the 
Montgomery  plant  processed  6  million 
pounds  of  Class  I  milk,  while  the 
Franklinton  plant  processed  4  million 
pounds  of  Class  II  milk,  the  handler 
would  contribute  $12,000  to  the  pool  in 
location  value  on  Class  I  milk,  but  it 
would  draw  out  of  the  pool  $32,000 
(i.e..  6  million  pounds  x  $.20  in 
Montgomery  plus  4  million  pounds  x 
$.50  cents  in  Franklinton).  In  other 
words,  it  would  take  out  of  the  pool 
$20,000  more  than  it  contributed  in 
location  value. 

It  would  not  be  fair  to  expect  all  of  the 
market's  producers  to  subsidize  the 
delivery  of  milk  for  Class  II  use  in  the 
Montgomery/Franldinton  unit  example 
described  above.  As  previously  noted,  a 
cftlain  amount  of  subsidization  will 


always  occtu'  to  the  extent  that  Class  I 
route  disposition  requirements  are  less 
than  100  pefcent  and  no  location  value 
is  attached  to  the  Class  II  price. 
However,  the  opportimity  to  take 
advantage  of  this  situation  is  equally 
available  to  all  of  the  market's  handlers. 
On  the  other  hand,  under  the  Barber/ 
Dairy  Fresh  unit  pooling  proposal  large 
handlers  with  multiple  plants  would  be 
able  to  take  a  disproportionate  share  of 
location  value  out  of  the  pool  if  their 
Class  II  operation  were  located  in  a 
higher  priced  zone  than  their  Class  I 
operation. 

To  correct  this  inequity,  the 
composition  of  units  should  be  further 
restricted.  Specifically,  in  a  unit 
consisting  of  two  or  more  plants,  any 
plant  that,  by  itself,  would  not  qualify 
as  a  pool  plant,  must  be  located  in  a 

{)ricing  zone  providing  the  same  or  a 
ower  Class  I  price  than  the  price 
applicable  at  the  unit  distributing  plant 
that  would,  by  itself,  qualify  as  a  pool 
plant.  Thus,  for  example,  a  Class  II 
operation  in  Nashville  may  unit  pool 
with  a  Dass  I  operation  in  Atlanta,  but 
a  Class  n  operation  in  Atlanta  may  not 
unit  pool  with  a  Class  I  operation  in 
Nashville. 

This  additional  restriction  on  unit 
pooling  will  insure  a  degree  of  fairness 
to  all  of  the  market's  handlers  in 
processing  Class  II  products  and  to  all 
of  the  market's  producers  in  the 
distribution  of  pool  fimds.  It  also  will 
tend  to  encourage  milk  in  lower-priced 
areas  to  be  used  in  lower-valued 
products  while  encouraging  milk  to 
move  to  the  market's  higher-priced  areas 
for  use  in  Class  I. 

Supply  plants:  §  1007.7(b) 

A  supply  plant  should  be  defined  as 
a  plant  that  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  Grade  A  milk  and  from 
which  fluid  milk  products  are 
transferred  during  the  month  to  a  pool 
distributing  plant.  This  is  the  definition 
now  indudied  in  Orders  93  and  108  and 
proposed  by  the  cooperati\"e  coalition 
for  the  mereed  order. 

To  qualify  as  a  pool  plant,  a  supply 
plant  should  be  required  to  transfer  a 
certain  portion  of  its  receipts  each 
month  to  a  pool  distributing  plant.  In 
that  way.  it  will  be  contributing  to  the 
fluid  needs  of  the  market. 

As  proposed  by  the  cooperative 
coalition,  a  supply  plant  would  have  to 
transfer  60  percent  of  its  receipts  to  pool 
distributing  plants  during  each  of  the 
months  of  )uJy  through  November  and 
40  percent  during  each  of  the  months  of 
December  through  June.  The  supply 
plant's  "receipts"  would  include  milk 
that  is  diverted  from  the  plant  as 


"producer  milk,"  but  would  exclude 
milk  that  is  diverted  to  the  supply  plant 
from  another  pool  plant.  In  addition, 
receipts  would  include  not  only  the 
milk  received  firom  individual  dairy 
farmers,  but  also  the  milk  received  from 
a  cooperative  association  acting  as  a 
handler  on  milk  delivered  directly  from 
producer-members'  farms  (i.e.  .pursuant 
to  §1007.9(0)  of  the  order). 

At  the  hearing,  a  spokesman  for  Kraft 
Foods  testified  that  a  pool  supply  plant 
should  be  allowed  to  use  the  most 
efficient  form  of  milk  movement  to  meet 
supply  plant  shipping  requirements.  He 
said  that,  in  addition  to  including 
transfers  from  the  plant,  diversions  to 
pool  distributing  plants  directly  from 
producers"  farms  also  should  be  counted 
in  meeting  those  pooling  requirements. 
In  its  Proposal  No.  9.  the  Fleming 
Companies  also  proposed  that 
diversions  be  used  to  meet  a  supply 
plant's  shipping  requirement. 

The  record  indicates  that  distributing 
plants  in  the  Southeast  mariceting  area 
are  supplied  with  milk  that  comes 
directly  from  producers'  farms.  Pool 
supply  plants,  as  defined  in  Section  7(b) 
of  the  individual  orders,  ha\'e  not  been 
a  factor  in  this  area  for  many  j^ears.  To 
the  extent  that  any  plant  milk  is 
transferred  to  distributing  plants,  such 
milk  generally  comes  from  cooperative 
association  "balancing  plants."  which 
qualify  as  pool  plants  based  on  the 
cooperatives'  total  deliveries  of  milk  to 
pool  distributing  plants,  as  opposed  to 
individual  plant  perfonnance.  Such 
deliveries  may  include  transfers  of  plant 
milk  but,  as  a  general  rule,  the  milk 
comes  directly  from  producers'  farms 
without  being  first  delivered  to  the 
cooperative's  plant. 

Despite  the  fact  that  this  market  may 
have  little  need  for  true  supply  plants, 
the  merged  order  should  continue  to 
accommodate  the  possible  pooling  of 
such  plants  in  case  plant  milk  from  a 
distant  location  is  needed  to 
supplement  locally-produced  milk. 
Howe\'er.  there  is  no  reason  to  facilitate 
the  pooling  of  manufacturing  plants  as 
"pool  supply  plants"  by  allowing  such 
plants  to  qualify-  on  the  basis  of  direct 
deliveries  from  the  farm  when  the  very 
fact  that  such  deliveries  can  be 
economically  made  belies  the  need  for 
the  "supply  plant"  in  the  first  place.  For 
this  reason,  the  Kraft  and  Fleming 
proposals  to  permit  diversions  to  be 
used  as  qualifjing  shipments  for  a 
supply  plant  should  not  be  adopted. 

Balancing  plants:  §  1007.7(c) 

While  the  term  "balancing  plant"  is 
not  actually  used  in  the  order,  as 
described  in  §  1007.7(c)  of  the  proposed 
Southeast  order  it  means  a  plant  located 


in  the  miU'keting  area  and  operated  by 
a  cooperative  association  which  delivers 
60  percent  of  the  producer  milk  of  its 
members  to  pool  distributing  plants 
during  each  of  the  months  of  July 
through  November  and  40  percent 
during  each  of  the  months  of  December 
through  June.  The  deliveries  to  pool 
distributing  plants  may  include 
deliveries  directly  from  the  farms  of 
producer  members  of  the  association  as 
well  as  transfers  from  the  cooperative's 
plant. 

To  be  eligible  for  pool  status,  the 
plant  must  not  qualify  as  a  pool 
distributing  plant  or  a  pool  supply  plant 
under  the  Southeast  order  or  any  other 
Federal  order.  Also,  the  plant  must  be 
approved  to  handle  Grade  A  milk  by  a 
duly  constituted  regulatory  agency. 

Tnis  provision  is  essentially  the  same 
as  the  proposal  of  the  cooperative 
coalition,  except  that  it  requires  a  plant 
that  qualifies  under  this  paragraph  to  be 
located  within  the  Southeast  marketing 
area.  The  plants  that  are  likely  to 
become  cooperative  balancing  plants 
under  the  Southeast  order  are  Dl's 
plants  in  Franklmton,  Louisiana,  and 
Lewisburg.  Tennessee^  and  Mid- 
America  Dairymen's  plant  in  Kentwood, 
Louisiana.  Therefore,  the  in-area 
location  requirement  should  not  affect 
the  regulatory  status  of  any  plant  that  is 
expected  to  be  pooled  as  a  balancing 
plant  under  this  order. 

Unlike  a  supply  plant,  which  must 
incur  the  cost  of  shipping  milk  to  the 
market,  a  balancing  plant  could  be 
located  in  New  Mexico.  Arizona,  or 
some  other  distant  location  and  not 
incur  the  cost  of  shipping  milk  from 
those  locations  to  the  market.  Such  a 
plant  could  qualify  based  on  the  direct 
deliveries  of  locally-produced  milk.  For 
this  reason,  it  would  be  imprudent  not 
to  require  a  balancing  plant  to  have 
some  association  with  the  Southeast 
marketing  area,  as  urged  by  the  Fleming 
Companies.  Barber,  and  Dairy  Fresh  in 
their  briefs. 

In  its  joint  brief.  Barber  and  Dairy 
Fresh  urged  the  Secretary  to  not  only 
require  a  balancing  plant  to  be  located 
in  the  marketing  area,  but  also  to  require 
the  plant  to  transfer  10  percent  of  the 
plant's  receipts  to  pool  distributing 
plants  each  month.  The  Fleming 
Companies  made  a  similar  plea  in  ijs 
brief. 

These  handlers  provided  no 
convincing  reason  why  any  shipments 
from  a  balancing  plant  that  is  located 
within  the  marketing  area  are  needed. 
Such  plants,  in  feet,  provide  a  service  to 
the  market  in  balancing  its  reserve 
supplies.  The  performance  standards 
applicable  to  the  cooperatives  which 
operate  these  plants  assure  that  milk 


will  be  made  available  to  meet  the  Class 
I  needs  of  the  market.  Therefore,  in  the 
absence  of  a  compelling  reason  for 
adopting  these  seemingly  unnecessary 
milk,  handling  and  transportation 
requirements,  the  request  for  specific 
performance  &t)m  such  a  plant  is 
denied. 

Revisions  of  p(k)ling  standards: 
§  1007.7(e) 

Kraft  Foods  proposed  that  the  market 
administrator  be  given  the  authority  to 
adjust  pool  supply  plant  shipping 
standards.  The  Kraft  witness  stated  that 
this  will  afford  the  Department  more 
flexibility  in  meeting  the  changing 
needs  of  the  market.  The  witness  cited 
the  lengthy  delays  that  are  now 
frequently  incurred  in  suspending 
regulations  when  market  conditions 
change.  He  also  noted  that  while  some 
orders  permit  the  Director  of  the  Dairy 
Division  to  issue  revisions  of  shipping 
standards,  this  process  is  also  a  lengthy 
procedure. 

The  Kraft  proposal  should  be  adopted, 
but  it  should  be  modified  to  include  the 
distributing  plant  route  disposition 
standards  in  §  1007.7(a).  the  supply 
shipping  standards  in  §  1007.7(b).  the 
cooperative  "balancing  plant" 
performance  standards  in  §  1007.7(c). 
the  "touch  base"  standards  in 
§  1007.13(d)  (1)  and  (2),  and  the 
diversion  limitations  in  §  1007.13(d)  (3) 
and  (4).  The  authority  to  increase  or 
decrease  a  percentage  performance  level 
should  be  restricted  to  not  more  than  10 
percentage  points  above  or  below  the 
levels  established  in  the  order.  The 
authority  to  increase  or  decrease  the 
producer  "touch  base"  standards  in 
§  1007.13(d)  (1)  and  (2)  should  be 
restricted  to  50  percent  of  the  standard 
specified  in  'he  order. 

Most  milk  order  actions  involve 
temporary  adjustments  to  pooling 
standards  to  recognize  changes  in 
supply  and  demand  conditions.  These 
adjustments  are  accomplished  in  most 
orders  by  "suspending"  certain 
language  from  a  provision  of  the  order 
so  as  to  reduce  the  regulatory  burden  on 
handlers  and  assure  the  continued 
pooling  of  milk  that  has  been 
historically  associated  with  a  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk.  A  large 
percentage  of  these  suspensions  could 
be  avoided  by  permitting  the  order's 
pooling  standards  to  be  adjusted  slightly 
at  the  direction  of  the  market 
administrator,  who  is  the  person 
delegated  by  the  Secretary  to  administer 
the  order. 

Suspension  actions  only  provide  a 
means  for  reducing  pooling  standards. 
These  actions  cannot  be  used  to  increase 


IMI 


pooling  standards  in  the  event  that 
additional  suppUes  of  milk  are  needed. 
A  few  orders  provide  authorization  for 
the  Director  of  the  Dairy  Division  to 
either  increase  or  decrease  pooling 
standards  as  a  result  of  changes  in 
supply  and  demand  conditions.  This 
authority  is  intended  to  provide  a 
greater  degree  of  flexibility  to  adjust 
performance  standards  to  the  varying 
needs  of  the  market.  However,  the 
process  for  implementing  the  changes 
has  made  it  extremely  difficult  to 
respond  as  expeditiously  as  is  necessary 
to  reflect  frequent  and  rapid  changes  in 
marketing  conditions. 

As  proposed  herein,  the  authority  to 
modify  pooling  standards  and  diversion 
limitations  would  be  restricted  to  not 
more  than  10  percentage  points  up  or 
down.  Following  a  written  request  to 
make  such  an  adjustment,  the  market 
administrator  will  notify  all  parties  in 
the  market  who  would  have  an  interest 
in  the  request.  This  would  include,  at  a 
minimum,  every  handler  and  every 
cooperative  association  representing 
producers  in  the  market.  In  addition,  the 
market  administrator  will  notify  the 
Director  of  the  Dairy  Division. 
Agricultural  Marketing  Service,  of  the 
request.  The  market  administrator  will 
provide  at  least  seven  days  for  the 
submission  of  written  comments,  which 
may  be  faxed  or  mailed,  before  making 
a  decision  concerning  the  request.  Prior 
to  making  such  a  decision,  the  market 
administrator  will  confer  with  the 
Director  of  the  Dairy  Division. 

The  flexibility  accorded  in  the  order 
by  this  provision  should  be  helpful  in 
meeting  any  fluctuating  needs  of  the 
market  in  a  timely  manner. 

Nonpool  plant:  §  1007.8 

The  nonpool  plant  definition 
proposed  for  the  merged  order  should 
be  adopted.  The  plants  defined  as 
nonpool  plants  include  other  order 
plants,  plants  of  producer-handlers, 
partially  regulated  distributing  plants, 
unregulated  supply  plants,  and  exempt 
plants.  With  the  exception  of  the 
exempt  plant  definition,  these  terms  are 
standard  among  the  separate  markets 
involved  in  this  proceeding. 

The  exempt  plant  definition  proposed 
by  the  cooperative  coafition  includes,  in 
addition  to  a  plant  operated  by  a 
governmental  agency, a  plant  with 
monthly  route  disposition  of  less  than 
100.000  pounds. 

At  the  nearing.  the  cooperative 
coahtion  spokesman  indicated  that  if 
the  two  small  producer-handlers  now  in 
the  Georgia  market — Etowah  Maid 
Dairies,  Inc..  at  Canton.  Georgia,  and 
Sheppard  Brothers  Dairy  Farm  at  Stone 
Mountain.  Georgia — were  not  exempt 
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from  regulation  iinder  the  producer- 
handler  provisions  proposed  for  the 
merged  order,  they  would  be  under  the 
proposed  exempt  plant  deHnition. 
Although  neither  producer-handler 
testified  at  the  hearing  or  filed  a  post- 
hearing  brief,  it  is  not  certain  that  they 
would,  in  fact,  be  exempt  from 
regulation  under  the  proposed  exempt 
plant  definition. 

According  to  the  cooperatives' 
witness,  the  purpose  of  the  100,000- 
pound  exemption  "is  to  exempt  from 
pricing  and  pooling  those  producer- 
handlers  who  are  fairly  small  in  size, 
whether  or  not  they  might  otherwise 
qualify  as  a  producer-handler."  As 
written  and  as  explained  at  the  hearing, 
however,  this  provision  would  apply  to 
any  plant  with  monthly  route 
disposition  under  100,000  pounds, 
whether  or  not  the  handler  otherwise 
meets  the  criteria  for  being  a  producer- 
handler. 

The  proposed  exemption  from 
,  regulation  based  on  monthly  route 
disposition  should  be  adopted.  As  a 
practical  matter,  the  exemption  of  plants 
of  this  size  would  pose  no  threat  to  the 
order's  regulated  handlers.  In  addition, 
the  regulatory  burden  on  a  handler  of 
this  size  is  much  greater  than  it  is  on  an 
average  size  handler.  Although  it  is  not 
certain  that  the  two  producer-handlers 
in  this  market  would  be  exempt  under 
this  provision,  it  should  nevertheless  be 
included  in  the  order  to  preclude  the 
regulation  of  any  small  handler  who 
may  distribute  fluid  milk  products  in 
the  Southeast  marketing  area. 

Handler:  §  1007.9 

The  impact  of  regulation  under  a 
Federal  order  is  primarily  on  handlers. 
A  handler  deHnition  is  therefore 
necessary  to  identify  those  persons  from 
whom  the  market  administrator  must 
receive  reports,  or  who  have  a  financial 
responsibility  for  payment  for  milk  in 
accordance  with  its  classified  use  value. 
This  will  assure  that  all  information 
necessary  to  determine  a  person's  status 
under  the  order  can  be  readily 
determined  by  the  market  administrator. 

As  proposed  by  the  cooperative 
coalition,  the  handler  definition  should 
include  the  operator  of  a  pool  plant,  a 
cooperative  association  that  diverts  milk 
to  nonpool  plants  or  delivers  milk  to 
pool  plants  for  its  account,  a  producer- 
handler,  and  any  person  who  operates  a 
partially  regulated  distributing  plant,  an 
other  order  plant,  an  unregulated  supply 
plant,  or  an  exempt  plant. 

With  the  exception  of  the  operator  of 
an  exempt  plant,  these  terms  are 
standard  definitions,  which  are 
included  in  virtually  all  Federal  milk 
ordeis.  The  inclusion  of  the  operator  of 


an  exempt  plant  in  the  handler 
definition  is  somewhat  unusual. 
Although  most  of  the  individual  orders, 
except  Order  108.  exempt  government 
plants  from  regulation,  none  of  them 
include  the  exemption  for  a  plant  based 
on  minimum  route  disposition.  Because 
of  this  additional  basis  for  exemption, 
the  operator  of  an  exempt  plant  should 
be  included  in  the  handler  definition. 
Although  the  operator  of  an  exempt 
plant  is.  as  the  name  implies,  exempt 
from  full  regulation  under  the  order,  the 
plant  operator  must  still  file  reports 
with  the  market  administrator  so  that 
the  basis  for  exemption  can  be 
determined  and  milk  handled  by  the 
plant  can  be  properly  classified.  For  this 
reason,  it  is  logical  to  include  an  exempt 
plant  operator  in  the  handler  definition. 

Producer-handler:  §  1007.10 

The  merged  order  should  exempt  a 
producer-handler  from  regulation  if  the 
producer-handler  meets  certain 
specified  requirements.  The  only  two 
producer-handlers  now  operating  in  the 
proposed  marketing  area  have  been 
subject  to  the  provisions  of  the  Georgia 
order.  Since  this  provision  is  short, 
simple,  easily  understood  and  virtually 
identical  to  the  producer-handler 
provisions  contained  in  the  separate 
orders,  it  should  be  adopted  for  the 
merged  order. 

The  cooperative  coalition's  proposed 
producer-handler  provision  defines  a 
producer-handler  as  a  person  who  is 
engaged  in  the  production  of  milk  and 
also  operates  a  plant  from  which  during 
the  month  fluid  milk  products  are 
disposed  of  directly  to  consumers 
through  home  delivery  retail  routes  or 
through  a  retail  store  located  on  the 
same  property  as  the  plant.  A  person 
meeting  all  of  the  other  requirements  for 
a  producer-handler,  but  who  disposes  of 
fluid  milk  products  through  wholesale 
outlets,  jobbers,  independent  route 
distributors,  or  retail  outlets  other  than 
a  plant  store  would  not  qualify  as  a 
producer-handler. 

As  described  by  the  cooperatives'  • 
spokesman,  the  retail-wholesale 
distinction  is  designed  to  address  the 
point  at  which  the  pricing  advantage 
granted  to  producer-handlers 
contributes  to  disorderly  marketing.  The 
witness  testified  that  a  producer  of 
medium  farm  size  who  bottles  his  or  her 
own  product  and  sells  to  his/her 
neighbors  is  not  a  serious  threat  to 
orderly  marketing.  While  such  a  person 
still  has  the  same  buying  advantage, 
such  savings  are  less  than  the  additional 
cost  inherent  with  small  size. 

The  cooperatives'  spokesman  also 
stated  that  even  a  producer-handler  of 
substantial  size  who  develops  home- 


delivery  routes  will  probably  not  pose  a 
serious  threat  to  orderly  marketing 
under  current  economic  circumstances. 
He  noted  that  where  such  distribution 
does  exist,  it  is  far  less  price  sensitive 
than  sales  from  supermarket  shelves. 
Although  the  producer-handler  would 
have  a  cost  advantage  by  exemption 
from  pricing  and  pooling,  this  advantage 
would  be  eroded  through  the  cost 
associated  with  the  manner  of 
distribution,  according  to  the  witness. 

The  witness  also  testified  that  a 
producer-handler  who  distributes  fiuid 
milk  products  through  a  plant  store  does 
not  pose  a  serious  threat  to  orderly 
marketing  since  the  consumer  must 
come  to  the  producer-handler's  place  of 
operation.  Moreover,  the  product  is  not 
in  the  regular  price-sensitive  channels 
of  distribution. 

The  witness  said  that  most  fluid  milk 
product  disposition  now  takes  place 
through  wholesale  distribution  to 
multiple  store  outlets.  These  wholesale 
accounts  are  generally  high  volume  in 
nature  and  highly  sensitive  to  price 
differentials,  he  added,  and  those 
handlers  who  engage  in  trade  through 
wholesale  channels  should  not  be 
exempt  from  pricing  and  pooling,  even 
if  such  handler  deals  exclusively  with 
its  own  raw  milk  production. 

The  spokesman  argued  that  the 
purpose  of  Federal  orders  is  to  insure  an 
adequate  amount  of  pure  and 
wholesome  milk  for  consumers  by 
establishing  a  regulatory  scheme  that 
insures  equitable  treatment  of  all 
handlers  and  producers.  Unless  there  is 
a  ver>'  good  reason  to  exempt  a  plant 
from  regulation  under  an  order,  each 
handler  should  be  subject  to  the  same 
pricing  and  pooling  provisions  to  insure 
the  integrity  of  the  regulatory  scheme, 
he  said. 

The  witness  also  claimed  that  while 
Congress  intended  to  exempt  small 
family  production/distribution  units 
from  regulation  under  an  order,  it  did 
not  envision  the  large,  multi-million 
pound  units  that  now  compete  in  the 
wholesale  milk  trade  in  many  parts  of 
the  country.  For  this  reason,  he  said,  the 
cooperatives'  proposed  language  was 
designed  to  insure  that  any  single 
person,  partnership,  or  corporation  that 
establishes  a  production/distribution 
unit  of  this  magnitude  and  which 
competes  in  the  wholesale  market 
would  come  under  full  regulation. 

Experience  in  the  markets  involved  in 
this  proceeding  indicates  that  effective 
regulation  can  be  achieved  without 
adopting  the  type  of  overly  restrictive 
producer-handler  provision  proposed  hv 
the  cooperative  coalition.  In  particular, 
we  can  find  no  basis  for  absolutely 


precluding  a  producer-handler  from 
having  wholesale  customers. 

As  ad(^ted  in  tbis  decision,  a 
producer-handler  is  any  person  who 
operates  a  dairy  fiarm  and  a  distributing 
plant  which  has  route  disposition  of 
mare  than  100.000  pounds  per  month 
and  who  receives  no  Class  I  milk  from 
sources  other  than  bis/her  own  farm 
production  and  pool  plants.  The 
'producer-handler  must  provide  proof 
satisfactory  to  the  market  administrator 
that  the  care  and  management  of  the 
^  dairy  animals  and  other  resources 
necessary  to  produce  all  Class  I  milk 
handled  and  the  operation  of  the 
processing  and  packaging  business  are 
his/her  personal  enterprise  and  risk. 

In  conjunction  with  their  proposal  to 
revise  the  producer^handler  definition, 
the  cooperative  coalition  proposed  that 
the  administrative  assessment  that  is 
applied  to  other  handlers  also  apply  to 
producer-handlers.  The  coalition 
spokesman  testified  that  the  market 
administrator  must  audit  producer- 
handlers  and  may  do  so  for  no  other 
reason  than  to  determine  that  the 
handler  is.  in  fact,  eligible  under  the 
provisions  of  the  order  to  be  exempt 
from  pricing  and  pooling.  He  said  that 
if  producer-handlers  do  not  pay  their 
pro-rata  share  of  administrative 
expenses,  the  total  cost  would  unjustly 
fall  on  the  remaining  handlers  under  the 
order. 

Currently,  under  each  of  the  separate 
orders,  the  administrative  assessment  is 
applied  ta  handlers  on  their  receipts  of 
producer  milk  and  on  other  receipts  on 
which  there  is  a  pool  obligation. 
Producer-handlers,  on  the  other  hand, 
who  have  no  receipts  of  producer  milk 
or  any  pool  obligation,  are  not  subject  to 
an  administrative  assessment. 

To  the  extent  that  administrative  costs 
are  incurred  in  administering  the 
producer-handler  provisions,  fully  and 
partially  regulated  handlers  who  bear 
the  administrative  costs  associated  with 
this  activity  are  assured  that  producer- 
handlers  continue  to  operate  in  the 
manner  provided  under  the  order.  This 
insures  that  producer-handlers  are  not 
able  to  transfer  the  costs  and  risks  of 
their  operation  to  others  and. 
consequently,  are  not  able  to  gain  an 
advantage  relative  to  other  producers  or 
handlers.  Despite  proponents' 
testimony,  we  remain  unconvinced  that 
any  grounds  exist  for  the  payment  of 
administrative  assessments  by  producer- 
handlers  and,  therefore,  must  deny  the 
proposaL  ' 


Producer:  §1007.12 

The  term  producer  defines  those  dairy 
farmers  who  constitute  the  regular 
stHirce  of  supply  for  the  order.  Under 


the  Southeast  order,  producer  status 
should  be  provided  for  any  dairy  farmer 
who  produces  milk  approved  by  a  duly 
constituted  regulatorj-  agency  for  fluid 
consumption  as  Grade  A  milk  and 
whose  milk  is  received  at  a  pool  plant 
directly  from  the  producer's  farm  or  is 
picked  up  at  the  farm  by  a  cooperative 
as  a  bulk  tank  nulk  handler  for  delivery 
to  a  pool  plant. 

Producer  status  should  also  be 
accorded  to  a  dairy  farmer  who  has  an 
established  association  with  the  market 
and  whose  milk  is  diverted  from  a  pool 
plant  to  a  nonpool  plant  by  a 
cooperative  association  or  a  pool  plant 
operator.  To  establish  an  association 
with  the  market,  a  dairy  farmer's  milk 
must  be  delivered  to  a  pool  plant  each 
month  to  be  eligible  to  be  diverted  to  a 
nonpool  plant  as  "producer  milk." 
These  delivery  requirements  will  be 
explained  &irther  under  the  discussion 
of  producer  milk. 

Since  producer-handlers  and  exempt 
plants  are  not  subject  to  the  order's 
pricing  and  pooling  provisions,  milk 
which  is  in  excess  of  the  needs  of  such 
operators  will  not  be  treated  as  producer 
milk  when  it  is  moved  directly  from  the 
farms  of  such  operations  to  a  pool  plant. 
Any  such  milk  delivered  to  a  pool  plant 
would  be  "other  source  milk." 

A  dairy  femner  should  not  be  a 
producer  under  two  Federal  orders  with 
respect  to  the  same  milk.  The  producer 
definition  should  exclude  a  dairy  farmer 
with  respect  to  milk  which  is  received 
at  a  pool  plant  under  the  Southeast 
order  by  diversion  from  a  pool  plant 
under  another  Federal  order  if  the  dairy 
farmer  is  a  producer  under  the  other 
order  with  respect  to  the  milk  and  the 
milk  is  allocated  to  Class  11  or  Class  III 
use  under  the  Southeast  order.  Also,  as 
proposed  by  the  cooperative  coalition, 
the  producer  definition  would  exclude 
a  dairy  farmer  with  respect  to  milk 
which  is  diverted  to  a  pool  plant  under 
another  Federal  order  if  any  portion  of 
such  person's  milk  is  assigned  to  Class 
I  milk  under  the  other  Federal  order. 

In  its  proposed  producer  definition, 
the  cooperative  coalition  included  a 
paragraph  dealing  with  a  "dairy  farmer 
for  other  markets."  This  provision 
would  exclude  from  the  producer 
definition  during  the  flush  production 
months  a  dairy  farmer  who  delivered 
more  than  one-fifth  of  his/her  milk  to 
plants  as  other  than  producer  milk 
during  the  short  season.  Specifically,  if 
during  the  immediately  preceding 
months  of  August  through  December 
more  than  one-fifth  of  the  milk  from  the 
same  farm  was  caused  to  be  delivered  to 
plants  as  other  than  producer  milk,  then 
no  milk  of  such  a  dairy  farmer  would  be 
considered  to  be  producer  milk  during 


the  CoUowing  months  of  Januar)-  tlirough 
July. 

The  cooperative  coalition's 
spokesman  explained  that  this  provision 
was  designed  to  prevent  producers  of 
other  Federal  order  markets  from 
pooling  their  milk  on  the  merged  order 
during  the  flush  spring  months  [perhaps 
because  the  blend  price  was  more 
attractive]  when  such  milk  was  not 
pooled  on  the  merged  order  during  the 
fall  months  [when  the  milk  may  have 
been  needed).  This  provision  was 
supported  by  Barber  Pure  Milk 
Company.  Dairy  Fresh  Corporation,  and 
the  Arkansas  Dairy  Cooperative 
Association.  It  was  opposed  by 
Southern  Foods  Group  and  Gold  Star 
Dairy. 

In  its  post- hearing  brief.  Southern 
Foods  Group  stated  that  it  strongly 
opposed  this  provision  because  it  would 
make  it  impossible  for  milk  from  nearby 
areas  to  be  pooled  on  the  Southeast 
order  except  in  extraordinary 
circumstances.  SFG  acknowledged  that 
it  had  brought  Texas  milk  into  the 
Greater  Louisiana  market  to  provide  an 
independent  milk  supply  from  nearby 
areas.  It  stated  that  the  flexibility  to 
deliver  a  producer's  milk,  to  different 
plants  during  the  month  avoids 
uneconomic  shipments  of  milk  and  has 
permitted  SFG  flexibility  in  providing 
milk  to  a  deficit  market 

The  dairy  fanner  for  other  markets 
provision  was  also  opposed  by  Gold 
Star  Dairy,  which  characterized  the 
provision  as  a  "trade  barrier."  Gold  Star 
stated  that  it  will  interfere  with  the 
seamless  movement  of  milk  between  the 
new  order  and  neighboring  orders  and 
noted  that  It  was  inappropriate  to 
penalize  a  producer  for  not  delivering 
milk  to  the  market  when  it  was  not 
needed. 

The  "dairy  farmer  for  other  markets" 
provision  should  not  be  adopted  for  the 
merged  order.  As  discussed  later  in  this 
decision,  the  proposed  order  contains  a 
base-excess  plan  which  will 
substantially  remove  the  incentive  for  a 
dairy  fanner  who  has  been  associated 
with  another  market  during  the  base- 
building  months  to  become  a  producer 
under  the  Southeast  mtuicet  during  the 
base-paying  months.  In  addition,  this 
order  has  stringent  pool  plant 
performance  standards  and  fairly  tight 
diversion  limitations.  In  order  to  be 
eligible  for  diversion  during  the  months 
of  July  through  November  (December 
through  June).  10  days'  (4  days') 
production  of  a  producer's  milk  must  be 
received  at  a  pool  plant.  This  "touch- 
base"  requirement  will  help  to  keep 
distant  milk  from  associating  with  this 
market  when  the  milk  is  not  really 
needed  at  a  pool  distributing  plant. 
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Finally,  with  the  flexibility  accorded  the 
^  market  administrator  in  this  order,  the 

f>ooling  standards  and  diversion 
imitations  can  be  adjusted  quickly  to 
forestall  any  abuse  of  the  order  should 
it  occur.  For  these  reasons,  there  is  no 
need  to  adopt  the  dairy  farmer  for  other 
markets  provision  in  this  market. 

Producer  Milk:  §  1007.13 

The  producer  milk  definition  of  the 
proposed  Southeast  order  defines  the 
milk  that  will  be  priced  and  pooled 
under  the  order. 

The  provisions  proposed  by  the 
cooperative  coalition,  and  adopted  in 
this  decision,  would  require  that  each 
individual  producer  deliver  at  least  4 
days'  production  to  a  pool  plant  in  each 
of  the  months  of  December  through  June 
and  10  days'  production  in  each  of  the 
months  of  July  through  November.  This 
requirement  will  insure  that  each 
producer  has  a  direct  association  with  a 
pool  plant  each  month  of  the  year. 

Without  a  "touch  base"  requirement 
of  this  nature,  milk  of  a  producer  could 
be  pooled  without  ever  having  to  come 
to  a  pool  plant.  With  the  provision, 
however,  there  is  certainty  that  the  milk 
of  that  producer  is  at  least  partially 
associated  with  a  pool  plant  of  the  order 
every  month. 

So  long  as  the  touch -base  requirement 
has  been  met  during  the  month,  all  of 
the  other  milk  of  a  producer  that  is  not 
needed  at  a  pool  plant  may  be  diverted 
directly  from  the  farm  to  a  nonpool 
plant  if  it  is  not  needed  at  the  pool 
plant.  In  aggregate,  however,  the  total 
quantity  of  milk  of  all  producers  so 
diverted  should  be  restricted  to  50 
percent  during  the  months  of  December 
through  June  and  33  percent  during  the 
months  of  July  through  November. 

Ten  days'  production  is  a  reasonable 
minimum  numbe.  of  days  for 
associating  an  individual  producer's 
milk  with  this  market  during  the  short 
production  months.  Based  on  data  in 
the  record,  the  Class  I  utilization  in  this 
market  is  expected  to  exceed  80  percent 
during  the  months  of  July  through 
November  and  should  range  from  65  to 
75  percent  during  the  months  of 
December  through  June.  These 
projections  support  a  10-day  delivery 
requirement  for  the  short  production 
season.  If  at  least  lo  days'  production  of 
a  producer's  milk,  is  not  delivered  to  a 
pool  plant  during  the  summer  and  fall 
months,  the  milk  cannot  be  considered 
to  be  a  part  of  the  regular  source  of 
supply  for  the  fluid  milk  market  and 
should  not  share  fully  in  the  Class  I 
utilization  of  the  marketwide  pool. 

In  addition  to  performance  by  an 
individual  producer,  the  producer  milk 
section  of  the  order  also  sets  specific 


limits  on  the  total  amount  of  producer 
milk  which  may  be  diverted  by  the 
operator  of  a  pool  plant  or  a  cooperative 
association  to  nonpool  plants  during  the 
month.  As  proposed  and  adopted  here, 
diversions  to  nonpool  plants  by  a  pool 
plant  operator  would  be  limited  to  33 
percent  during  the  months  of  July 
through  November,  and  50  percent 
during  the  months  of  December  through 
June,  of  the  producer  milk  that  is 
physically  received  at  pool  plants  as 
producer  milk  of  such  handler  during 
the  month.  In  the  case  of  a  cooperative 
association,  these  percentages  would  be 
based  on  the  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to,  and  physically  received  at, 
pool  plants  during  the  month. 

For  efficiency  in  the  delivery  of 
producer  milk  to  pool  plants,  the 
proposed  order  provides  for  the 
diversion  of  producer  milk  from  one 
pool  plant  to  another  pool  plant.  There 
is  no  limit  on  this  type  of  diversion. 

The  proposed  order  also  provides  a 
procedure  to  be  followed  for 
determining  the  pool  status  of  milk  if  a 
pool  plant  operator  or  a  cooperative 
association  diverts  milk  in  excess  of  the 
percentage  allowances  specified  in  the 
order.  In  this  case,  the  excess  quantity 
of  milk  would  not  qualify  as  producer 
milk  and  would  not  be  priced  under  the 
order.  The  diverting  handler  would  be 
required  to  designate  the  dairy  farmer 
deliveries  that  should  not  be  considered 
producer  milk.  Absent  such  a 
designation,  no  milk  diverted  by  the 
handler  will  be  producer  milk. 

A  parallel  situation  occurs  when  a 
cooperative  association's  diversions 
from  a  pool  plant  to  nonpool  plants 
would  cause  the  pool  plant  to  lose  its 
pool  status.  In  such  a  case,  the 
cooperative  will  be  responsible  for 
identifying  which  dairy  farmers'  milk 
will  not  be  producer  milk.  If  the 
cooperative  fails  to  designate  the  dairy 
farmers'  deliveries  that  are  to  be 
excluded  as  producer  milk,  then  no 
milk  diverted  by  the  cooperative  to 
nonpool  plants  will  be  considered 
producer  milk. 

Milk  that  is  diverted  from  a  pool  plant 
to  a  nonpool  plant  should  be  priced  at 
the  location  of  the  nonpool  plant  where 
the  milk  is  physically  received.  Diverted 
milk  is  presently  priced  under  the 
individual  orders  in  this  manner  and 
should  continue  to  be  so  priced  under 
the  merged  order. 

As  discussed  above  (with  reference  to 
pool  plants),  the  market  administrator, 
upon  request  of  a  handler  in  the  market 
and  following  the  submission  of  data, 
views,  and  arguments,  should  be 
permitted  limited  flexibility  to  adjust 
pooling  standards  and  diversion 


limitations.  With  respect  to  diversion 
limitations,  the  market  administrator 
should  be  permitted  to  increase  or 
decrease  diversion  limitations  by  10 
percentage  points.  For  example,  the  33 
percent  limitation  could  be  decreased  to 
23  percent  or  increased  to  43  percent.  In 
the  case  of  the  touch-base  requirement, 
the  market  administrator  should  be 
permitted  to  increase  or  decrease  these 
requirements  by  up  to  50  percent. 
Accordingly,  the  requirement  that  each 
producer  deliver  10  days'  production  of 
milk  to  a  pool  plant  before  being  eligible 
for  diversion  to  a  nonpool  plant  may  be 
increased  to  15  days  or  decreased  to  five 
days.  During  the  months  of  December 
through  June,  when  a  four  day  touch- 
base  requirement  applies,  the  touch  base 
requirement  could  be  increased  to  six 
days  or  decreased  to  two  days.  This 
flexibility  will  allow  the  market 
administrator  to  respond  quickly  to 
changing  market  conditions. 

Other  Source  Milk:  §  1007.14 

The  other  source  milk  definition  has 
been  a  standard  definition  included  in 
all  milk  orders  since  1974,  when  a 
uniform  classification  plan  was 
instituted  for  all  milk  orders.  The 
definition  included  in  the  proposed 
Southeast  order  is  identical  to  those 
included  in  the  individual  orders. 

In  addition  to  milk  received  from 
producers,  a  regulated  pool  plant  may 
receive  milk  or  milk  products  from 
sources  other  than  producers.  The  other 
source  milk  definition  identifies  those 
other  sources. 

Specifically,  "other  source  milk" 
means  all  skim  milk  and  bulterfat  in  a 
handler's  receipts  of  fluid  milk  products 
or  bulk  fluid  cream  products  from  any 
source  other  than  producers, 
cooperative  association  handlers,  or 
pool  plants.  It  also  includes  a  handler's 
receipts  of  fluid  cream  products  in 
packaged  form  from  other  plants.  In 
addition,  any  milk  products  (other  than 
fluid  milk  products,  fluid  cream 
products,  and  products  produced  at  the 
plant  in  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  a  handler's  plant  during  the  month 
would  be  considered  a  receipt  of  other 
source  milk.  Finally,  receipts  of  milk 
products  (other  than  fluid  milk  products 
or  fluid  cream  products)  for  which  a 
handier  fails  to  establish  a  disposition 
would  also  be  included  under  the  other 
source  milk  definition. 

Unlike  packaged  fluid  cream 
products,  which  are  Class  II  products 
and  therefore  not  included  in  the  fluid 
milk  product  definition,  bulk  fluid 
cream  products  are  treated  in  the  same 
manner  as  fluid  milk  products  for  the 
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purpose  of  applying  the  other  source 
milk  definition.  This  facilitates  the 
application  of  the  other  provisions  of 
the  order.  Accordingly,  receipts  of  fluid 
cream  products  in  packaged  form  from 
other  plants  are  considered  other  source 
milk. 

Although  no  handler  obligation  is 
involved  with  these  receipts,  it  is 
desirable  for  accounting  purposes  that 
such  receipts  be  defined  as  other  source 
milk.  This  accounting  technique 
precludes  the  record-keeping  di^culties 
that  might  otherwise  be  experienced  in 
accounting  separately  for  inventories 
and  sales  of  Class  II  products  processed 
in  the  handler's  plant  versus  those 
received  at  the  plant  in  packaged  form 
from  other  plants.  Such  receipts  are 
allocated  directly  to  the  handler's  Class 
II  utilization. 

Manufactured  products  from  any 
source  that  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  also  are  considered  as  other 
source  milk.  Such  products  include  dry 
curd  cottage  cheese  received  at  a  pool 
plant  to  which  cream  is  added  before 
distribution.  Such  receipts  are  allocated 
to  a  handler's  Class  II  or  III  utilization, 
depending  upon  the  use  of  the  product. 
No  handler  obligation  is  applicable. 

Products  manufactured  in  a  pool 
plant  during  the  month  and  then 
reprocessed,  converted  into,  or 
combined  with  another  product  in  the 
same  plant  during  the  same  month  are 
not  other  source  milk.  Under  this 
situation,  producer  milk  is  considered 
as  having  been  used  to  produce  the  final 
product. 

Disap[)earance  of  manufactuired  milk 
products  for  which  the  handler  fails  to 
establish  a  disposition  is  considered  as 
other  source  milk.  Each  handler  is 
required  to  account  for  all  milk  and 
milk  products  received  or  processed  at 
the  handler's  plant.  Otherwise,  a 
handler  may  have  an  opportunity  to 
gain  a  competitive  advantage  over 
competitors.  Treating  the  unexplained 
disappearance  of  manufactured  milk 
products  as  other  source  milk 
contributes  to  a  uniform  application  of 
the  provisions  to  all  handlers. 

Fluid  Milk  Product/Fluid  Cream 
Product:  §§  1007.15  and  1007.16 

The  terms  fluid  milk  product  and 
fluid  cream  product  are  standard 
definitions  in  all  milk  orders  and  were 
proposed  for  inclusion  in  the  merged 
order.  There  was  little  discussion  at  the 
hearing  concerning  these  definitions 
and  no  opposition  to  their  inclusion  in 
the  merged  order. 

The  fluid  milk  product  and  fluid 
cream  product  definitions  were  most 
recently  revised  in  a  national  decision 


involving  all  Federal  milk  orders  thai 
was  issued  on  February  5. 1993  (58  FR 
12634).  and  which  became  effective  on 
July  1. 1993.  Official  notice  is  taken  of 
that  decision,  including  the  reasons  set 
forth  for  the  standards  adopted  in  these 
definitions.  They  are  incorporated  by 
reference  in  this  decision. 

Filled  Milk:  §  1007.17 

The  term  filled  milk  also  is  identical 
in  all  milk  orders  and  was  proposed  for 
inclusion  in  the  merged  order.  There 
was  no  opposition  to  this  provision. 

Filled  milk  is  defined  as  any 
combination  of  nonmilk  fat  (or  oil)  with 
skim  milk  (whether  fresh,  cultured, 
reconstituted,  or  modified  by  the 
addition  of  nonfat  milk  sohds),  with  or 
without  butterfat,  so  that  the  product 
(including  stabilizers,  emulsifiers.  or 
flavoring)  resembles  milk  or  any  other 
fluid  milk  product,  and  contains  less 
than  six  (6)  percent  noiunilk  fat  (or  oil). 
In  determining  the  classification  of 
filled  products,  the  same  competitive 
criteria  should  apply  to  these  products 
as  to  fluid  milk  products. 

The  filled  milk  definition  stems  from 
the  Assistant  Secretary's  decision  for  all 
Federal  orders  issued  October  13, 1969 
(34  FR  16881).  That  decision  is 
incorporated  by  reference  in  this 
decision. 

Commercial  Food  Processing 
Establishment:  §  1007.19 

A  standard  definition  for  commercial 
food  processing  establishment  was 
added  to  all  orders  on  July  1. 1993.  The 
definition  contained  in  the  Assistant 
Secretary's  Februeuy  5. 1993.  decision 
(58  FR  12675)  is  just  as  appropriate  for 
the  merged  Southeast  order  as  it  is  for 
the  individual  orders  of  which  it  is 
comprised. 

Product  Prices:  §  1007.20 

Section  20  of  the  proposed  order 
defines  product  prices,  including 
"butter  price,"  "cheddar  cheese  price," 
"nonfat  dry  milk  price,"  and  "edible 
whey  price."  These  terms  are  also 
standard  terms,  are  included  in  each  of 
the  individual  orders,  and  were 
proposed,  without  opposition,  for 
inclusion  in  the  merged  order. 

2(b).  Classification  of  Milk:  §§  1007.40 
Through  1007.45 

Under  a  Federal  milk  order,  milk  is 
priced  according  to  the  form  or  manner 
in  which  it  is  used.  Section  40  of  the 
proposed  order  discusses  the  four 
classes  of  utilization  under  the  order. 
Section  41  discusses  how  to  classify 
"shrinkage."  the  disappearance  of  skim 
and  butterfat  that  occurs  through 
handling,  transporting,  and  processing 


milk.  Section  42  sets  forth  rules  for 
classifying  skim  milk  and  butterfat  that 
is  transferred  or  diverted  between 
plants.  Section  43  contains  general  rules 
pertaining  to  the  classification  of 
producer  milk,  and  §  1007.44. 
"classification  of  producer  milk." 
describes  how  to  classify  producer  milk 
by  allocating  a  handler's  receipts  of 
skim  milk  and  butterfat  to  the  handler's 
utilization  of  such  receipts.  Finally, 
§  1007.45  describes  the  market 
administrator's  reports  and 
announcements  concerning 
classification. 

The  classification  scheme  proposed 
for  the  Southeast  order  is  identical  to 
the  uniform  classification  plan  now  in 
use  in  the  five  individual  orders  and  in 
most  other  Federal  order  markets.  A 
detailed  explanation  of  the  purpose  and 
application  of  these  provisions  is 
contained  in  the  Department's  final 
decisions  that  were  issued  February  19. 
1974  (39  FR  9012).  July  17. 1975  (40  FR 
30119).  and  February  5. 1993  (58  FR 
12634).  Because  these  provisions  deal 
with  inter-order,  as  well  as  intra-order, 
movements  of  milk,  they  should  be 
essentially  uniform  with  the 
surrounding  orders  and  adopted,  with 
only  a  slight  modification,  for  the 
merged  order. 

Under  the  present  Georgia  order,  the 
application  of  §  1007.42(c)  has  been 
unclear  with  respect  to  the  transfer  or 
diversion  of  bulk  fluid  milk  products  to 
an  exempt  governmental  agency  plant. 
At  present,  if  bulk  milk  is  transferred  to 
an  exempt  plant,  it  is  automatically 
classified  as  Class  I.  based  on  the 
presumption  that  the  transferred  milk  is 
needed  only  to  supplement  the  own- 
farm  production  of  the  exempt  handler. 
However,  where  the  exempt  handler  has 
no  own-farm  production,  this 
presumption  has  resulted  in  a  Class  I 
classification  for  milk  that,  in  fact,  was 
used  in  a  Class  II  product.  Therefore, 
this  paragraph  should  be  modified  to 
provide  an  automatic  Class  I 
classification  for  transfers  or  diversions 
of  fluid  milk  products  to  a  producer- 
handler.  It  should  also  provide  for  a 
Class  I  classification  for  a  packaged 
fluid  milk  product  transferred  to  an 
exempt  governmental  agency  plant 
defined  in  §  1007.8(e).  However,  in  the 
case  of  bulk  fluid  milk  products  or  fluid 
creeun  products  transferred  or  diverted 
to  an  exempt  plant,  the  classification 
should  be  based  on  the  exempt  plant's 
utilization  as  determined  by  the  market 
administrator. 

2(c).  Pricing  of  Milk:  §§  1007.50-1007.54 

Milk  pooled  under  most  Federal 
orders  is  now  priced  in  four  use 
classifications:  Class  I,  Class  II,  Class  III. 
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and  Class  III-A.  Qass  1  milk,  which  is 
gBoerally  milk  consiimed  as  a  beverage, 
competes  for  sales  on  a  local  or  regional 
basis;  Class  II  milk  products,  which 
include  soft  dairy  products  such  as 
cottage  cheese,  ice  cream,  and  dips, 
compete  on  a  regional  basis,  and  Class 
III  milk  products  (hard  cheese  and 
butter)  and  Class  III-A  products  (nonfat 
dry  milk)  are  products  which  can  be 
stored  for  extended  periods  of  time  and 
compete  for  sales  on  a  national  basis. 

There  are  several  issues  to  be 
discussed  in  connection  with  the 
pricing  of  milk:  Class  III  and  III-A 
prices,  the  Class  II  price,  the  seasonal 
adjustment  proposed  for  the  Class  III 
and  UI-A  prices,  the  Gass  I  price  level, 
and  the  location  adjustments  that  are 
needed  for  the  new  order. 

The  Class  III-A  Price:  §  1007.50(d) 

The  present  Class  Ill-A  price  that  is 
apphcable  to  each  of  the  individual 
orders  should  be  continued  for  the 
Southeast  marketing  area.  This  price  is 
based  on  a  product  formula,  specified  in 
§  1007.50(d).  that  is  defined  as  the 
average  Central  States  nonfat  dry  milk 
price  for  the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  0.4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent. 

Class  III-A  pricing  was  added  to  the 
individual  orders  on  December  1. 1993. 
The  reasons  for  moving  nonfat  dry  milk 
from  Qass  III  lo  Class  UI-A  and  for 
adopting  the  product  formula  described 
above  were  thoroughly  explained  in  a 
final  decision  issued  October  20. 1993, 
and  published  in  the  Federal  Register 
on  October  29, 1993  (58  FR  58112).  The 
findings  and  conclusions  of  that 
decision  are  incorporated  by  reference 
in  this  decision.  There  was  no 
opposition  to  a  continuation  of  this 
price  under  the  merged  order. 

The  CIess  III  Price:  §  1007.50(c) 

The  Class  III  price  for  the  Southeast 
order  shoidd  be  the  "basic  formula 
price,"  as  defined  in  §  1007^l(a).  The 
basic  formula  price  '  is  the  average  price 
per  hundredweight  for  manufacturing 
grade  milk.  Lo.b.  plants  in  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department  for  the  month,  adjusted  to  a 
3.5  percent  butterfat  basis  and  rounded 


'A  national  hearing  was  held  in  June  1992  to 
consider  modifications  to  the  basic  formula  price 
for  all  ordan.  A  reconniModed  deciaton  was  issued 
on  the  basis  of  that  hearing  on  August  3,  1994  (59 
KR  404  IS).  Whatever  is  adopted  aa  a  (muIi  of  that 
proceedii^  will  be  incorporated  in  the  merged 
order. 


to  the  nearest  cent  using  the  butterfat 
differential  computed  pursuant  to 
§  1007.74.  This  price  is  now  used  in 
each  of  the  individual  orders  involved 
in  this  proceeding,  in  every  other 
Federal  order,  and  was  proposed  by  the 
cooperative  coalition  for  the  merged 
order.  It  appropriately  reflects  the  value 
of  milk  used  to  produce  hard  cheese  and 
butter  and  is  equally  appropriate  for  the 
Southeast  marketing  area. 

Seasonal  Adjustment  to  Class  Ul  and  IH- 
A  Prices 

The  cooperative  coahUon  proposal  to 
seasonally  adjust  the  Class  III  and  m-A 
prices  should  not  be  adopted. 

The  proposal  would  reduce  Class  III 
and  III-A  prices  by  10  cents  during  the 
months  of  December.  January,  and 
February,  and  by  30  cents  during  the 
months  of  March,  April,  and  May;  and 
it  would  increase  these  prices  by  10 
cents  in  June.  20  cents  in  July,  25  cents 
in  August  through  October,  and  15  cents 
in  November. 

The  cooperative  coalition's 
spokesman  testified  that  there  is 
considerable  cost  involved  in  balancing 
the  seasonal  excess  supply  of  the 
proposed  mariceting  area.  The 
cooperative  coalition  proposal,  he 
testified,  is  designed  to  relieve  the 
handlers  of  some  of  the  cost  involved  in 
assuming  this  role. 

This  proposal  was  o{^)osed  by  a 
handler  and  a  regional  cooperative 
association  in  post-hearing  briefs.  Baker 
&  Sons  Dairy  stated  in  its  brief  that 
while  the  simple  average  of  the 
proposed  seasonal  adjustments  would 
be  mathematically  neutral,  they  are  far 
from  neutral  on  a  weighted  average 
basis  and  would  substantially  reduce 
the  blend  price  and  producer  income 
during  the  months  of  December  through 
May.  The  handler  also  argued  that  this 
proposal  imdermines  the  principle  of 
pricing  Class  III  and  lU-A  products  on 
a  national  and  international  basis,  and 
instead  would  give  one  area  of  the 
countrj'  an  advantage  over  other  areas. 

Milk  Marketing.  Inc..  a  rpoperative 
with  dairy  farmer  members  in  eight 
states,  also  submitted  a  brief  opposing 
any  seasonal  adjustment  to  the  Class  III 
and  III-A  prices.  MMI  wrote  that  plants 
utilizing  milk  in  Class  III  and  III-A 
during  the  months  of  March,  April,  and 
May  would  have  a  30-cent  per 
hundredweight  advantage  over  plants 
regulated  under  other  orders.  It  stated 
that  this  translates  to  a  price  advantage 
of  3  to  4  cents  per  pound  for  nonfat  dry 
milk  powder. 

The  proposal  to  seasonally  adjust 
Class  III  and  III-A  prices  cannot  be 
justified  on  the  basis  of  this  hearing 
record.  It  is  apparent  from  reviewing  the 


market  administrator's  price 
announcements  from  December  1993 
through  March  1994  that  much  of  the 
seasonally  surplus  nulk  in  the  proposed 
Southeast  marketing  area  is 
manufactured  into  nonfat  dry  milk  at 
the  Dairymen,  Inc..  plants  in  Lewisburg, 
Tennessee,  and  Franklinton,  Louisiana. 
As  a  result  of  the  institution  of  Class  III- 
A  pricing  in  December  1993.  DI  has 
already  obtained  substantial  relief  in  the 
pricing  of  Class  III-A  milk.  For  the  four 
months  from  December  1993  through 
March  1994,  the  Class  III- A  price 
averaged  $2.15  below  the  Class  01  price. 
This  reduction  in  price  for  Class  llt-A 
milk  would  have  reduced  the  blend 
price  by  approximately  nine  cents  per 
hundredweight  in  the  proposed  market 
for  these  months  if  the  merged  order 
had  been  in  effect. 

Producers  in  this  marketing  area  have 
already  contributed  to  those 
organizations  that  are  balancing  the 
reserve  supplies  of  the  market,  and  we 
find  no  compelling  reason  on  the  basis 
of  this  record  to  increase  this 
contribution  by  further  reducing  the 
Class  III  and  III-A  prices  with  the 
proposed  seasonal  adjustments.  The 
proposal  is.  therefore,  denied. 

Class  II  Price:  §  1007.50(b) 

The  Class  II  price  proposed  for  the 
merged  order  is  the  price  now 
applicable  to  the  individual  orders  and 
to  most  other  Federal  orders.  There  was 
no  opposition  to  the  continuation  of  this 
price  under  the  merged  order." 

Class  I  Pricing 

The  Class  I  price  under  the  proposed 
Southeast  order  should  be  determined 
by  adding  a  Class  I  differential  to  the 
basic  formula  price  for  the  second 
preceding  month.  This  is  the  method  for 
determining  Class  I  prices  under  all 
Federal  orders  and  the  method  proposed 
for  the  merged  order.  There  was  no 
opposition  to  this  proposal. 

As  proposed  by  the  cooperative 
coalition,  the  Class  I  differential 
applicable  to  the  base  zone,  which 
includes  Birmingham,  Alabama,  and 
Atlanta.  Georgia,  should  be  $3.08  per 
hundredweight,  the  differential  that  is 
now  applicable  to  those  locations  imdcr 
the  Georgia  and  Alabama-West  Florida 
orders. 

In  establishing  the  Class  I  price  level, 
a  primary  consideration  must  be  to 
attract  an  adequate  supply  of  Grade  A 
milk  for  fluid  use,  taking  into 


"  A  recommended  decision  that  would  modify 
Class  II  pricing  under  alt  Federal  miU  orders  was 
issued  on  August  22, 1994.  and  published  on 
August  26,  1994  (59  FR  44074).  Any  aimndnteui!. 
resulting  from  that  proceeding  wll'be  applicable  to 
the  merged  order  poposed  in  this  proceeduig. 


consideration  production  within  the 
marketing  area  relative  to  the  demand 
for  fluid  milk  by  handlers  regulated 
under  the  order  and  the  cost  of 
transporting  bulk  milk  from  surplus 
producing  areas  to  supplement  local 
production.  However,  an  equally 
important  consideration  is  to  establish  a 
Class  I  price  that  will  provide  proper 
alignment  with  Class  I  prices  in 
neighboring  markets.  A  Class  I  price  that 
is  too  high  could  result  in  excessive 
milk  production  within  the  market  and 
a  retail  price  advantage  for  handlers 
regulated  under  lower-priced  orders 
distributing  packaged  products  in  the 
marketing  area.  Therefore,  the  Class  I 
price  should  not  exceed  the  Class  I  price 
in  the  closest  surplus-producing  region 
plus  the  cost  of  transporting  bulk  milk 
from  that  area  to  this  market. 

Based  on  the  current  cost  of 
transporting  milk,  which  the 
cooperative  coalition's  spokesman 
indicated  was  in  excess  of  3.9  cents  per 
hundredweight  per  10  miles  distance, 
the  $3.08  Class  I  differential  proposed 
for  the  base  zone  of  the  merged  order 
should  be  high  enough  to  insure  an 
adequate  supply  of  milk  but  not  too 
high  so  as  to  provide  a  pricing 
advantage  for  handlers  in  lower-priced 
markets  to  the  north  of  the  Southeast 
marketing  area. 

Plant  Location  Adjustments:  §  1007.52 
The  merged  order  should  have  a  total 
of  12  pricing  zones  consisting  of  a  base 
zone,  five  "minus"  zones,  and  six 
"plus"  zones.  These  zones,  and  the 
Class  I  differential  that  would  apply  to 
each  zone,  are  shown  on  the  map  of  the 
marketing  area  included  in  this 
decision.  Table  1  identifies  the  plants 
designated  by  tlie  numbers  on  the  map. 

Although  there  are.  in  reality.  12 
different  Class  I  prices  that  will  apply  to 
the  Southeast  marketing  area,  for 
statistical  purposes  the  Class  I  price  that 
will  be  shown  for  the  market  will  be  the 
price  applicable  to  Zone  6.  the  base 
zone.  As  noted  earlier,  this  zone 
includes  Atlanta.  Georgia,  and 
Birmingham.  Alabama,  two  of  the 
market's  key  population  centers. 

In  arriving  at  the  appropriate  location 
adjustments  for  the  Southeast  marketing 
area,  several  factors  were  taken  into 
consideration.  In  addition  to 
considering  the  prices  that  are  now 
applicable  in  each  of  the  separate  areas 
and  those  embodied  in  the  proposals 
submitted,  it  was  necessary  to  consider 
other  factors  such  as  the  prices  in 
marketing  areas  contiguous  to  the 
Southeast  marketing  area,  whether  the 
zones  in  the  separate  marketing  areas 
lined  up  prope.ly  on  an  east-to-west 
axis  in  ihe  merged  marketing  area,  the 


fluid  needs  of  each  area,  the  supply  of 
milk  locally  available  to  each  area,  and 
the  competitive  relationship  among 
handlers  in  each  area. 

The  zones  proposed  in  this  decision 
were  carefully  drawn  to  provide  proper 
alignment  with  the  Carolina  order  to  the 
east,  the  Upper  Florida  order  to  the 
south,  the  Texas  and  Southwest  Plains 
orders  on  the  west,  and  the  Louisville- 
Lexington-Evansville,  Paducah.  and 
Tennessee  Valley  orders  on  the  north; 
they  were  drawn  so  as  to  minimize  price 
changes  from  one  zone  to  the  next  zone: 
as  much  as  possible,  the  zones  were 
drawn  so  as  to  include  in  the  same  zone 
all  plants  located  in  close  proximity  to 
one  another;  and  they  were  drawn  in  a 
way  that  will  provide  an  incentive  for 
milk  to  move  from  areas  of  surplus 
production  to  metropolitan  areas  where 
distributing  plants  are  located. 

Zone  6 

As  indicated  above,  the  base  zone 
(Zone  6)  includes  a  band  of  counties 
extending  from  South  Carolina  on  the 
east  to  Texas  on  the  west.  The  $3.08 
Class  I  differential  apphcable  to  this 
zone  borders  a  $3.08  zone  in  the 
Carolina  order  and  a  $3.16  zone  in  the 
Texas  order  and  a  $3.00  zone  in  the 
Southwest  Plains  order.  Included  within 
this  zone  are  three  distributing  plants  in 
Georgia,  three  in  Alabama,  and  two  in 
Mississippi.  The  $3.08  adopted  for  the 
Georgia  and  Alabama  plants  is  the  same 
price  that  is  now  applicable  to  these 
plants  and  that  was  proposed  by  the 
cooperative  coalition  and  Fleming 
Dairy.  ^ 

The  Mississippi  portion  of  Zone  6 
includes  the  Brookshire  (Dairy  Fresh) 
Dair>'  Products,  tie,  plant  in  Columbus 
(Lowndes  Coimty)  and  LuVel  Dairy 
Products.  Inc..  in  Kosciusko  (Attala 
Coimty).  At  the  present  time,  the  price 
at  the  Columbus  plant  is  $3.10,  while 
the  price  in  Kosciusko  is  $3.20.  Proposal 
number  1  would  have  maintained  these 
prices,  while  the  Fleming  Dairy 
proposal  would  have  included  the 
Columbus  plant  in  its  $3.08  zone  and 
the  Kosciusko  plant  in  its  $3.18  zone. 

Lowndes  and  Attala  Counties  should 
be  added  to  Zone  6  of  the  proposed 
Southeast  marketing  area  with  a  Class  I 
differential  of  $3.08.  This  price  ties  in 
well  with  prices  to  the  east  and  west 
and  will  be  10  cents  below  the  Class  I 
price  applicable  to  LuVel's  closest 
competitor,  Flav-O-Rich  in  Canton, 
which  is  about  50  miles  southeast  of 
Kosciusko. 
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'It  should  be  understood  that  references  to  the 
"Fleming  Dair>'"  proposal  mean  Proposal  No.  9  as 
included  in  the  notice  of  hearing. 


The  $3.08  price  in  Zone  6  would 
extend  into  13  counties  in  southern 
Arkansas,  which  are  now  not  regulated 
by  any  order.  There  are  now  no 
distributing  plants  in  this  area. 

Zone  7 

Zone  7  should  have  a  Class  I 
differential  of  $3.18  (i.e..  a  plus  location 
adjustment  of  10  cents).  This  zone 
borders  a  $3.23  zone  under  the  Carolina 
order  on  its  easternmost  edge  and  a 
$3.16  zone  under  the  Texas  order  on  its 
western  border.  There  are  five 
distributing  plants  in  this  zone: 
Foremost  Dairies  in  Shreveport, 
Louisiana;  the  Borden  Company  in 
Monroe;  Flav-O-Rich  in  Canton. 
Mississippi;  Kinnett  Dairy  in  Columbus, 
Georgia:  and  the  Borden  Company  in 
Macon.  Georgia.  The  Shreveport  and 
Monroe  plants  are  now  in  a  $3.28  zone 
imder  Order  96.  the  Flav-O-Rich  plant  is 
in  a  $3.35  zone  under  Order  94.  and  the 
Columbus  and  Macon.  Georgia,  plants 
are  in  a  $3.18  zone  under  Order  7. 

Testimony  at  the  hearing  indicated 
that  handlers  in  northwestern  Louisiana 
compete  with  handlers  in  east  Texas 
who  are  subject  to  a  $3.16  price.  It  was 
also  pointed  out  in  testimony  and  in  a 
brief  that  Dallas.  Texas,  which  is 
roughly  the  same  latitude  as  Shreveport, 
had  the  same  price  as  Shreveport  from 
1985  through  1991,  after  which  the 
Dallas  price  was  reduced  from  $3.28  to 
$3.16. 

Data  and  testimony  in  the  record  also 
indicated  that  there  are  abundant 
supplies  of  milk  available  to  the 
Shreveport  and  Monroe  handlers  in 
nearby  De  Soto  Parish  and  in  Hopkins 
County.  Texas,  which  produced  74 
million  pounds  of  milk  in  December 
1992, 

The  $3.28  price  that  presently  applies 
at  Shreveport  and  Monroe  and  which 
was  proposed  for  this  area  by  the 
cooperative  coalition  is  too  high  in 
relation  to  the  $3.16  Class  I  differential 
under  the  Texas  order.  In  the  absence  of 
any  testimony  indicating  that  the 
Shreveport/Monroe  area  is  a  deficit  area 
needing  an  unusually  high  price  to 
attract  a  supply  of  milk,  the  price  in  that 
area  should  be  reduced  to  $3.18. 

The  price  at  the  Flav-O-Rich  plant  in 
Canton  should  be  reduced  by  17  cents 
to  provide  proper  alignment  with  areas 
to  the  east  and  west  of  Canton.  Although 
the  competitive  relationship  will  be 
changed  between  Flav-O-Rich.  Canton, 
and  its  nearest  competitor,  the  Borden 
plant  in  Jackson.  Mississippi  (Zone  8). 
the  10-cent  difference  in  price  is  not 
unreasonably  wide  in  view  of  the 
roughly  25  miles  from  Canton  to  Jackson 
and  is  necessary  to  provide  a  proper 
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price  relati(Hiship  with  areas  to  the  east 
and  west  of  Canton. 

Zones 

Zone  8  of  the  jwsposed  marketing  area 
includes  no  plants  in  Louisiana  or 
Georgia,  but  does  encompass  one  plant 
in  Mississippi  and  two  plants  in 
Alabama. 

The  Mississippi  plant  in  Zone  8  is  the 
Borden  plant  in  Jackson,  while  the  two 
Alabama  plants  are  the  Superforand  and 
Flav-O-Rich  plants  in  Montgomery. 
Under  Order  94,  the  Jackson  plant  now 
has  a  Class  I  differwitial  price  of  $3.35. 
As  proposed  by  the  cooperative 
coalition  and  Fleming  Dairy,  that  would 
also  be  the  price  under  the  merged 
order.  The  two  Montgomery  plants  also 
now  have  a  Class  I  differential  of  $3.35, 
which  were  also  the  prices  proposed  for 
those  two  areas. 

The  price  in  Jackson,  Mississippi,  and 
Montgomery,  Alabama,  should  be 
reduced  from  $3.35  to  $3.28.  These 
plants  are  on  nearly  the  same  east-west 
plane  as  Dallas,  Shreveport,  and 
Monroe,  which  would  be  subject  to  a 
$3.18  differential  price.  There  was  no 
indication  of  a  problem  attracting  a  milk 
supply  in  this  area,  and  there  are  no 
plants  in  the  immediate  area  that  would 
be  negatively  impacted  by  this  modest 
reduction  in  price.  Accordingly,  the 
pricing  in  the  four  separate  mariceting 
areas  should  be  integrated  by  the 
creation  of  this  $3.28  zone. 

Zone  9 

Zone  9  runs  from  the  Atlantic  Ocean 
on  the  east  to  a  $3.34  zone  under  the 
Texas  order  on  the  west.  The  differential 
price  in  Zone  9  should  be  $3.38.  There 
are  no  distributing  plants  vdthin  this 
zone  in  Louisiana,  Mississippi,  or 
Alabama,  but  there  is  one  nonpool  plant 
operated  by  Hershey  Foods  in 
Savannah,  Georgia.  The  Hershey  plant 
in  Savannah  is  now  subject  to  a  $3.38 
Class  I  differential  price  under  Order  7. 
Both  the  cooperative  coalition  and 
Fleming  Dairy  proposed  a  continuation 
of  current  prices  for  this  area. 

Zone  10 

Zone  10  should  be  priced  at  $3.48,  or 
10  cents  above  Zone  9. 

There  are  two  plants  in  Zone  10:  the 
Dairy  Fresh  plants  in  HatUesburg, 
Mississippi,  and  Cowarts,  Alabama.  The 
present  price  at  the  Hattiesburg  plant  is 
$3.45,  while  the  Cowarts  plant  (in 
Houston  County)  is  subject  to  a  $3.38 
price  in  a  one-county  zone  under  the 
Alabama-West  Florida  order.  The 
present  price  in  the  Alabama  counties 
adjacent  to  Houston  County  is  $3.65. 
Under  the  Georgia  order,  the  price  at 


this  latitude  is  now  $3.38,  while  in 
Louisiana,  it  is  $3.55. 

A  $3.48  price  in  Zmte  10  will  provide 
for  proper  price  alignment  %vith  the 
$3.58  differential  price  that  applies  to 
the  Upper  Florida  marketing  area.  It  will 
also  provide  for  a  gradual  transition  in 
price  to  the  higher  priced  zones  in 
Alabama.  Mississippi,  and  Louisiana. 

Zone  11 

Zone  11  of  the  Southeast  marketing 
area  borders  the  Upper  Florida  order  on 
the  east,  where  the  Class  I  differential 
price  is  $3.58,  and  the  Texas  order  on 
the  west,  where  the  price  is  $3.34.  The 
price  in  Zone  11  should  be  $3.58. 

Zone  11  includes  two  counties  that 
are  split  between  two  zones.  The 
porticm  of  Tangipahoa  Parish, 
Louisiana,  north  of  State  highway  16  is 
within  ZcMie  11;  the  remainder  of 
Tangipahoa  Parish  is  in  Zone  12.  The 
portion  of  Mobile  County,  Alabama,  that 
is  within  25  miles  of  the  Mobile  City 
Hall  is  in  Zone  12,  while  the  remainder 
of  Mobile  County  is  in  Zone  11. 

There  are  no  distributing  plants  in 
Zone  11,  but  there  are  two  cooperative 
manufacturing  plants  in  the  Louisiana 
parishes  of  Tangipahoa  and 
Washington.  In  the  portion  of 
Tangipahoa  Parish  north  of  State 
highway  16,  Mid-America  Dairymen, 
Inc..  operates  a  cheese  plant  in 
Kentwood.  In  Washington  Parish,  which 
is  to  the  east  of  Tangipahoa  Parish. 
Dairymen.  Inc.,  operates  a  butter- 
powder  manufacturing  plant  in 
Franklinton. 

At  the  present  time,  the  Class  I 
differential  price  at  Kentwood  and 
Franklinton  is  $3.65  under  Order  94. 
The  cooperative  coalition  proposed  a 
continuation  of  this  price  level  under 
the  merged  order,  as  did  Fleming  Dairy, 
Dairy  Fresh.  Acadia  Dairy,  Barber  Dairy, 
Brown's  Velvet  Dairy,  Guth  Dairy, 
Kleinpeter  Dairy,  and  Walker  Resources. 
It  should  be  noted,  however,  that  these 
proposals  were  directed  at  the  zone  as 
it  presently  exists  under  Order  94  (i.e., 
including  Baton  Rouge  and  Hammond, 
Louisiana)  and  not  as  it  is  proposed 
here. 

In  August  1993,  Tangipahoa  Parish 
produced  23  million  pounds  of  milk,  far 
more  than  any  other  parish  in 
Louisiana.  Washington  Parish  was  the 
next  highest  production  parish  that 
month,  producing  14.6  milUon  pounds. 
Directly  north  of  Tangipahoa  and 
Washington  Parishes  are  the  Mississippi 
counties  of  Pike  and  Walthal!,  which  are 
the  two  highest  production  counties  in 
Mississippi,  producing  6.9  and  7.0 
million  pounds,  respectively,  in  August 
1993. 
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'    Because  of  the  substantial  milk 
production  in  this  area  of  southern 
Mississippi  and  southeastern  Louisiana, 
this  area  serves  as  a  reserve  supply  area 
for  much  of  the  Southeast.  In  August 
1993.  for  example,  more  milk  was 
supplied  to  the  Alabama- West  Florida 
market  frt)m  Washington  Parish  than 
any  other  county  or  parish  in  the 
Southeast. 

A  $3.58  price  level  for  Zone  11  will 
align  properly  with  the  Upper  Florida 
marketing  area  and  will  provide  a 
smooth  transition  to  Zone  12,  which 
should  be  priced  10  cents  above  Zone 
11.  Milk  is  not  needed  in  Zone  11,  but 
it  is  needed  in  Zone  12.  Therefore,  the 
price  in  Zone  11  needs  to  be  high 
enough  to  provide  proper  alignment 
with  lower  prices  north  of  this  area  and 
higher  prices  south  of  the  area,  but  it 
does  not  have  to  be  kept  at  its  present 
level,  particularly  since  the  price  in 
Zone  12  is  being  reduced. 

Although  Zones  11  and  10  ($3.58  and 
$3.48,  respectively)  of  the  Southeast 
order  abut  a  $3.34  zone  underthe  Texas 
order,  there  are  no  distributing  plants  in 
the  Texas  county  of  Nevrton,  which 
borders  these  zones.  Ehie  to  the 
extremely  large  zones  in  the  Texas 
marketing  area,  it  is  not  possible  to 
gradually  increase  prices  on  a  north  to 
south  axis  in  Louisiana  while 
simultaneously  matching  up  perfectly 
with  the  zone  prices  of  the  Texas 
marketing  area.  Because  there  are  no 
plants  in  this  area,  however,  this  is  not 
a  serious  problem  at  the  present  time. 

Zone  12 

Zone  12  contains  several  of  the  large    , 
population  centers  in  this  marketing 
area,  including  Baton  Rouge,  New 
Orleans,  and  Mobile.  It  extends  from 
Mobile,  Alabama,  on  the  east  to  the 
Texas  border  on  the  west.  The  Class  I 
differential  applicable  to  Zone  12 
should  be  $3.68. 

At  present,  the  differential  prices  at 
Baton  Rouge,  New  Orleans,  and  Mobile 
are  53.78,  $3.85,  and  $3.65,  respectively. 
Under  the  cooperative  coalition 
proposal,  these  prices  would  stay  at 
their  present  levels.  Under  the  Fleming 
Dairy  proposal,  and  under  Proposal  No. 
3,  which  was  jointly  submitted  by  Dairy 
Fresh,  Barber  Dairy,  Brown's  Velvet 
Dairy,  and  Kleinpeter  Dairy,  the  price  at 
Baton  Rouge  would  be  reduced  to  33.65 
and  the  price  at  New  Orleans  would  be 
reduced  to  $3.72.  Fleming  Dairy  also 
proposed  a  price  of  $3.65  for  Mobile. 

A  spokesman  representing  Dairj' 
FrQsh  of  Louisiana  (i.e.,  part  of  the 
Fleming  Companies),  which  operates  a 
distributing  plant  in  Baker,  Louisiana 
(about  five  miles  north  of  Baton  Rouge), 
testified  that  the  Class  I  prices  in 


southern  Louisiana  should  be  adjusted 
for  three  reasons.  First,  he  said  that  the 
current  Class  I  price  for  southern 
Louisiana  which  was  estabhshed  by 
Congressional  mandate  in  1985  has  put 
this  area  significantly  out  of  alignment 
with  the  price  grid  of  other  locations  in 
the  South.  The  Congressionally- 
mandated  Clsss  I  pricing  in  southern 
Louisiana,  he -said,  "was  not  justified  in 
the  1985  legislative  history  and  cannot 
be  justified  now,  particularly  since  the 
area  north  of  Lake  Pontchartrain  and 
Lake  Maurepas  contains  one  of  the 
greatest  conoantrations  of  milk  cows  of 
the  deep  Soudi. 

The  witness  testified  that  in  the 
Federal  order  system  higher  Class  I 
prices  at  one  location  compared  to 
another  suggest  a  need  to  attract  milk 
from  distant  supply  areas.  But  southern 
Louisiana,  he  pointed  out,  is  not  more 
deficient  in  milk  production  than 
Florida.  In  loct,  he  added,  southern 
Louisiana  milk  supply  is  regularly 
transferred,  primarily  by  Dairymen, 
Incorporated,  to  Florida  during  short 
production  months  to  supplement 
Florida's  raw  milk  requirements.  He 
said  that  Louisiana  shipments  to  Florida 
totaled  17  milhon  pounds  in  1989,  4 
million  pounds  in  1990,  5  million 
pounds  in  1991, 2.5  million  pounds  in 
1992,  and  in  August  1993  seven  loads 
containing  330,000  pounds. 

The  second  reason  why  southern 
Louisiana  prices  should  be  lowered, 
according  to  the  witness,  was  that  in 
September  of  1990  a  new  Superbrand 
plant  commenced  operation  in 
Hammond,  Louisiana,  which  is  about  40 
miles  due  east  of  Baton  Rouge,  and  55 
miles  north  of  New  Orleans.  He  said  the 
Superbrand  plant  was  25  miles  closer  to 
New  Orleans  than  Baton  Rouge,  yet  the 
Hammond  plant  enjoyed  a  Class  I 
differential  of  $3.65.  which  is  13  cents 
lower  than  the  Baton  Rouge  price  of 
$3.78. 

The  witness  testified  that  the  mileage 
allowance  between  Hammond  and  New 
Orleans  is  3.6  cents  per  hundredweight 
per  ten  miles  while  the  mileage 
allowance  between  Baton  Rouge  and 
New  Orleans  Is  0.8  cents  per 
hundredweight  per  ten  miles.  He  stated 
that  the  Hammond  allowance  clearly 
exceeds  the  prevailing  rate  of  about  2.0 
cents  to  2.5  cents  per  hundredweight 
per  10  miles  that  prevails  elsewhere  in 
the  SoutheaiA. 

The  Dairy  Fresh  witness  stated  that 
the  third  reason  why  southern  Louisiana 
prices  should  be  lowered  is  that  in  1991 
the  Department  lowered  the  Texas  Class 
I  differential  by  12  cents  per 
hundredweight.  As  a  result,  he  said, 
milk  processors  in  Texas  immediately 
received  a  relative  12-ccnt  advantage  in 


their  ability  to  compete  with  Louisiana 
processors.  Priorto  this  decision,  lie 
testified,  handlers  in  the  Houston- 
Beaumont  zone  of  the  Texas  market, 
paid  4  cents  per  hundredweight  more 
for  their  Class  I  milk  than  processors  in 
the  Baton  Rouge  area.  After  the  change, 
however,  these  processors  paid  8  cents 
less  than  the  Baton  Rouge  processors,  he 
added.  The  %vitness  said  that  the  Texas 
plants  with  regular  distribution  in 
Louisiana  include  two  plants  in  Tyler, 
one  in  Conroe,  and  one  plant  in  Fort 
Worth.  One  of  the  Tyler  plants,  lie 
estimated,  distributed  4  million  pounds 
of  Class  I  milk  per  month  to  retail  stores 
in  Louisiana. 

The  witness  also  testified  that  gross 
margins  on  Louisiana  wholesale  milk 
prices  have  lightened  up  since  the 
Department  lowered  the  Texas  prices. 
He  said  it  was  time  to  address  and 
correct  the  problem  of  competitive 
inequity  and  price  misalignments 
without  further  delay  and  urged  the 
Departmerrt  to  address  the  southern 
Louisiana  pricing  problems  by  partial 
recommended  and  final  decisions, 
without  waiting  for  analysis  and 
resolution  of  other  merger  issues. 

A  spokesman  for  the  Southern  Foods 
Group  (SFG)  testified  that  SFG  agreed 
with  Fleming  Dairy  that  the  price  in 
southeastern  Louisiana  was  too  high 
relative  to  other  areas.  He  also  stated 
that  the  price  surface  that  exists  there 
today  is  solely  the  result  of  the  1985 
Farm  Bill,  which  established  statutory 
minimums  for  Class  I  differentials  in 
New  Orleans  and  Shreveport.  He  added 
that  there  is  no  longer  a  reason  to 
maintain  the  existing  price  structure  in 
southern  Louisiana  because  the 
Congressional  mandate  to  increase 
prices  was  not  binding  after  April  30, 
1988. 

The  SFG  witness  testified  that  the 
largest  |)opulation  center  for  the 
Southeast  order  is  Zone  8  of  Proposal 
No.  1  (i.e.,  the  Atlanta  area)  with  a 
population  of  3.3  million.  He  said  the 
next  most  populous  area  is  the 
Birmingham,  Alabama,  area  with 
1,717,455  people,  followed  by  the  Baton 
Rouge-West  Louisiana  and  southern 
Georgia  areas  with  1.3  million  each,  and 
then  New  Orleans  with  1.2  million. 

Using  data  on  nearby  milk  supplies 
and  per  capita  consumption  of  fluid 
milk,  the  witness  asserted  that  there  is 
more  production  in  relation  to 
population  in  southern  Louisiana  than 
in  any  other  population  center  of  the 
marketing  area.  He  said  that  nearby  milk 
supplies  in  southern  Louisiana  for 
December  1982  exceeded  53.5  million 
pounds  while  all  of  the  milk  production 
located  in  Zone  8  of  Proposal  No.  1  was 
44.2  million  pounds.  In  contrast,  he 


pointed  out,  the  population  of  Zone  B 
exceeded  southern  Louisiana  by  2.4 
million  people.  Therefore,  he 
concluded,  the  milk  price  in  Baton 
Rouge  and  New  Orleans  is  higher  than 
is  warranted. 

In  its  post-hearing  brief.  SFG  stated 
that  there  should  be  no  difference  in 
price  between  Baton  Rouge  and  New 
Orleans.  The  brief  pointed  out  that  prior 
to  the  1965  Farm  Bill,  the  Class  I  price 
at  Baton  Rouge  and  New  Orleans  was 
the  same,  tt  also  emphasized  that  the 
distance  from  the  large  pool  of  milk  in 
Tangipahoa  Parish  is  roughly  the  same 
to  New  Orleans  as  to  Baton  Roi  ^e 
because  of  the  causeway  over  Lake 
Pontchartrain. 

A  witness  appearing  on  behalf  of  the 
Louisiana  Farm  Bureau  Federation 
stated  that  processors  in  Louisiana  are 
losing  fluid  milk  sales  and  producers 
are  also  losing  their  market.  He  testified 
that  it  was  important  that  the  pricing 
structure  be  aligned  appropriately,  not 
only  within  the  consolidated  area,  but 
also  with  the  adjacent  market  areas.  He 
asked  the  Department  to  objectively 
evaluate  the  pricing  structures  in  the 
proposed  consolidated  area.  Louisiana 
processors  cannot  be  competitive,  he 
noted,  if  they  are  subject  to 
unreasonably  high  prices  relative  to 
their  competition. 

The  witness  testified  that  current 
Federal  order  price  alignment  within, 
and  adjacent  to,  Louisiana  markets  has 
resuhed  in  prices  that  are  jeopardizing 
the  economic  well-being  of  the  State's 
dairy  industry.  Just  as  important,  he 
added,  it  is  contributing  to  a  dechne  in 
the  critical  mass  of  services  essential  to 
a  healthy  dairy  industry  (e.g. .  milk 
hauling,  veterinary  services,  feed 
milling,  etc.). 

The  Louisiana  ■Farm  Bureau  witness 
indicated  that  "the  decline  of  our  local 
markets  and  loss  of  our  processing 
industry,  can  be  directly  linked  to 
imports  from  adjacent  areas."  He  said 
that  the  present  price  structure  has 
resulted  in  the  importation  of  unneeded 
milk  from  Texas  which,  in  turn,  has 
caused  the  uimecessary  movement  of 
milk  at  the  expense  of  Louisiana 
dairymen. 

We  must  conclude  from  the  testimony 
in  this  record  that  a  reduction  in  price 
is  absolutely  necessary  in  the  Baton 
Rouge  and  New  Orleans  areas  and  that 
there  is  no  reason  for  Hammond  to  be 
priced  1 3  cents  below  Baton  Rouge  or 
for  Baton  Rouge  to  be  priced  se\'en  cents 
below  New  Orleans.  They  should  all  be 
in  the  same  zone  with  the  same  price. 

The  available  supplies  of  milk  in  the 
New  Orleans/Baton  Rouge  area  do  not 
justify  a  continuation  of  the  present 
price  structure.  From  Deceml)er  1 983  to 
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December  1992,  the  milk  supply  in  the 
two  Louisiana  parishes  of  Tangipahoa 
and  Washington  grew  by  more  than  29 
percent,  from  39,492.177  pounds  of 
milk  per  month  to  51.125.921  poimds  of 
milk  per  month.  In  December  1992, 
more  than  33  million  pounds  of  milk 
produced  in  Tangipahoa  Parish  were 
pooled  on  Orders  94  and  96.  There  is 
another  15.9  million  pounds  of  milk 
available  in  Washington  Parish  and  in 
excess  of  4.6  miUion  pounds  for 
December  1992  from  St.  Tammany  and 
St.  Helena  Parishes.  In  total,  there  were 
55  million  poimds  of  milk  in  parishes 
close  to  the  New  Orleans/Baton  Rouge 
area. 

The  Class  I  differential  price  in  Zone 
12  should  be  $3.68,  which  is  10  cents 
below  the  present  price  in  Baton  Rouge, 
three  cents  higher  than  the  present  price 
in  Hammond,  Louisiana,  and  18  cents 
below  the  present  price  in  New  Orleans. 
It  is  also  two  cents  below  the  adjacent 
Zone  8  price  of  Order  126. 

In  this  southernmost  part  of  the 
Southeast  marketing  area,  there  is 
obviously  no  reason  to  provide  higher 
prices  to  preserve  alignment  with  more 
southerly  areas  because  there  is  nothing 
but  water  south  of  New  Orleans.  The 
question  that  must  be  asked  then  is 
whether  or  not  a  higher  price  is  needed 
to  attract  a  supply  of  milk  to  this  area. 

The  testimony  and  data  in  this  record 
indicate  that  there  is  more  milk 
available  to  handlers  in  New  Orleans 
and  Baton  Rouge  than  to  handlers  in 
many  other  parts  of  the  marketing  area. 
It  would  therefore  appear  thatynot  only 
are  the  present  Class  I  price  levels  in 
Baton  Rouge  and  New  Orleans  not 
needed  to  help  handlers  attract  a  supply 
of  milk  to  this  area,  but,  in  fact,  may 
hinder  the  movement  of  bulk  milk  to 
other  areas  where  it  is  needed  for  fluid 
use. 

From  May  1984  to  May  1993,  the  total 
packaged  distribution  of  fluid  milk 
products  in  the  Greater  Louisiana 
marketing  area  decreased  from  46.7 
million  pounds  to  46.4  million  pounds, 
or  by  .6  percent.  During  this  same  time 
period,  the  distribution  of  packaged 
fluid  milk  products  in  this  marketing 
area  by  handlers  regulated  under  the 
Texas  order  increased  from  2.5  million 
pounds  to  9.8  million  pounds,  or  by 
approximately  290  percent.  The  total 
distribution  in  the  area  from  handlers 
regulated  under  all  other  Federal  orders 
increased  from  11.9  million  pounds  to 
15.2  million  pounds  (i.e.,  2.7  percent). 
In  the  Order  94  marketing  area,  the 
total  packaged  distribution  of  fluid  milK 
products  declined  from  64.0  million 
poimds  to  61.5  miUion  from  May  1984 
to  May  1993,  or  by  3.9  percent.  During 
this  time  period,  the  distribution  of 


packaged  fluid  milk  products  from  all 
other  orders  increased  from  9.3  million 
pounds  in  May  1984  to  13.3  million 
pounds  in  May  1993,  or  by  43  percent. 

These  comparisons  paint  an 
unhealthy  picture  for  handlers  in 
Mississippi  and  Louisiana.  While  their 
total  disposition  of  fluid  milk  products 
has  gone  down,  more  and  more  of  what 
remains  of  their  market  is  being  serviced 
by  handlers  outside  the  marketing  area. 
Although  there  may  be  other 
explanations  for  these  statistics,  one 
thing  that  definitely  happened  during 
this  time  frame  is  that  the  Class  I  prices 
in  Baton  Rouge  and  New  Orleans  went 
up  in  relation  to  all  of  the  surrounding 
orders. 

The  pricing  structure  adopted  here  for 
Zone  12  should  restore  proper  price 
alignment  to  this  area  in  relation  to 
prices  in  surrounding  orders. 

The  Mobile,  Alabama,  area  should 
also  be  part  of  Zone  12;  specifically,  that 
part  of  Mobile  County,  Alabama,  within 
20  miles  of  the  Mobile  City  Hall.  The 
Zone  12  price  of  $3.68  for  this  area 
would  be  three  cents  higher  than  the 
$3.65  price  that  now  applies  to  Mobile 
under  Order  93  and  which  was 
proposed  for  this  area  by  the 
cooperative  coalition. 

There  are  two  plants  in  the  Mobile 
area:  Barber  Pure  Miik  Company 
(Barber)  in  Mobile  and  Dairy  Fresh 
Corporation  (Dairy  Fresh)  in  nearby 
Prichard. 

At  the  hearing.  Barber  and  Dairy 
Fresh  proposed  maintaining  the  present 
$3.65  Class  I  differential  price  at  Mobile, 
but  increasing  the  producer  location 
adjustment  by  an  additional  22  cents. 
Under  the  cooperative  coalition 
proposal  and  the  Fleming  Company 
proposal,  the  Class  I  differential  price 
also  would  have  remained  at  the  $3.65 
level. 

Under  the  Barber/Dairy  Fresh  ^ 
proposal,  handlers  in  their  proposed 
Zone  17-A  (i.e.,  that  part  of  the 
cooperative's  proposed  Zone  17  within 
the  States  of  Alabama  and  Florida) 
would  pay  a  57-cent  location 
adjustment  on  their  Class  I  milk  (i.e., 
$3.65),  but  the  producers  delivering 
milk  to  these  plants  would  be  paid  an 
additional  79  cents  (over  the  base  zone 
price)  on  all  of  the  milk  delivered  to  the 
plants. 

The  spokesman  for  Barber  and  Dairy 
Fresh  testified  that  the  demand  for  Class 
I  milk  in  the  south  Alabama  area  and 
western  panhandle  section  of  Florida  far 
exceeds  the  supply.  He  said  that 
historically  milk  has  been  shipped 
considerable  distances  to  this  area. 

The  witness  testified  that  in  December 
1992  the  Barber  and  Dairy  Fresh  plants 
received  approximately  17.9  million 


pounds  of  producer  milk  from  non- 
member  producers  and  cooperative 
association  member  producers,  of  which 
7.3  million  pounds,  or  41  percent,  was 
received  from  producers  located  in 
Louisiana  and  Mississippi.  He  stated 
that  there  is  approximately  2.5  million 
pounds  of  milk  per  month  located  in 
southern  Alabama  and  the  panhandle  of 
Florida  that  is  not  being  shipped  to  the 
Barber  and  Dairy  Fresh  plants.  Even  if 
this  milk  were  delivered  to  those  plants, 
he  said,  there  would  remain  a  shortfall 
of  about  4.8  million  pounds  of  milk.  To 
maintain  this  supply,  based  on  current 
price  relationships,  he  added,  will  cost 
handlers  from  33  cents  to  75  cents  per 
hundredweight. 

The  Barber/Dairy  Fresh  witness 
indicated  that  the  incentive  for  these 
producers  to  ship  their  milk  to  plants 
located  in  the  Mobile  area  has  been  the 
Order  93  blend  price,  which  averaged 
53  cents  higher  than  the  Order  94  blend 
price  in  southeastern  Louisiana/ 
southern  Mississippi  for  the  12  months 
of  September  1992  through  August 
1993.  The  problem,  he  stated,  was  that 
in  merging  these  orders,  this  blend  price 
incentive  will  be  eliminated.  Without  an 
additional  incentive  to  move  milk  to 
Mobile,  according  to  the  witness,  it  is 
likely  that  some  handlers  in  the  Mobile 
area  will  be  forced  out  of  business. 
The  witness  stated  that  there  are 
several  handlers  competing  for  the  milk 
supply  in  Louisiana  and  Mississippi 
who  have  plants  located  in  that  heavy 
production  area.  Among  these,  he  said, 
are  Gulf  Dairy  Association,  Incorporated 
(Mid-America  Dairymen,  Inc..  effective 
March  1. 1994),  which  operates  a  cheesi; 
manufacturing  plant  in  Kentwood, 
Louisiana;  Dairymen.  Inc..  which 
operates  a  butter-powder  manufacturing 
plant  in  Franklinton,  Louisiana;  Flav-O- 
Rich,  which  operates  a  distributing 
plant  located  in  Canton,  Mississippi: 
Superbrand  Dairy  Products, 
Incorporated,  which  is  located  in 
Hammond.  Louisiana;  Borden,  Inc., 
which  has  plants  in  Baton  Rouge, 
Louisiana,  and  Jackson,  Mississippi;  ami 
Dairy  Fresh  of  Louisiana,  which 
operates  a  distributing  plant  in  Baker. 
Louisiana. 

According  to  the  witness.  Gulf  Dair> 
Associatiofi  charged  an  additional  30 
cents  per  hundredweight  for  milk 
delivered  to  Mobile  on  fop  of  the  53- 
cent  blend  price  difference  prevailing 
between  Orders  93  and  94  between 
September  1992  and  August  1993.  Ho 
stated  that  Gulf  Coast  Dairymen's 
Association  of  Gulfport,  Mississippi, 
charged  an  additional  40  cents  per 
hundredweight  for  milk  delivered  tct 
Mobile. 


The  Barber/Dairy  Fresh  proposal  was 
actively  opposed  by  most  of  the  other 
hearing  participants  and  was  supported 
by  no  one  other  than  the  proponents. 
The  e^BCt  of  this  proposal  would  be  to 
have  producers  and  handlers  in  other 
parts  of  the  marketing  area  subsidize  the 
delivery  of  milk  to  the  Barber  and  Dairy 
Fresh  plants  in  the  Mobile  area.  Those 
parties  opposed  to  the  proposal  argued 
that  they  sbould  not  have  to  subsidize 
Barber  and  Dairy  Fre^  in  attracting  a 
milk  supply.  They  contended  that  if 
higiier  prices  to  producers  are  needed  in 
Mobile,  the  handlers  operating  plants  in 
Mobile  dhould  pay  higher  Class  J  prices 
to  reflect  those  higher  costs. 

The  problem  posed  by  the  Mobile 
handlers  can  be  addressed  by  providing 
a  greater  transportation  allowance  to 
move  milk  tcdie  Mobile  area.  At  the 
present  time,  the  Mobile  area  is  priced 
the  same  as  the  heavy  production  area 
in  southern  Mississippn  and 
southeastern  Louisiana.  Tiius,  there  is 
no  incentive  for  a  producer  to  incur  the 
cost  of  shipping  milk  from  this  area  to 
Mobile.  By  increasing  the  price  by  three 
cents  in  Mobile  and  decreasing  the  price 
at  alternative  locations — i.e.,  by  10  cents 
at  Kentvirodd  and  Franklinton, 
Louisiana,  iby  17  cents  in  New  Orleans, 
by  7  cents  in  Jackson,  Mississippi,  and 
Montgomery,  Alabama,  by  17  cents  in 
Canton.  Mississippi,  andi>y  12  cents  in 
Kosciusko.  Mississippi — ^the  blend  price 
in  the  Mobile  area  will  cover  more  of 
the  transportation  costs  incurred  in 
shipping  milk  to  Mobile  as  compared  to 
these  alternative  delivery  locations. 

If,  despite  these  adjustments,  the 
Mobile  handlers  still  find  it  difficult  to 
attract  milk  to  their  plants,  the  location 
adjustment  in  the  Mobile  area  can  be 
increased  further  to  provide  more 
transportation  allowance  for  shipping 
milk  to  Mobile.  If  this  proves  necessary, 
however,  it  is  only  appropriate  to 
increase  both  the  Class  I  price  and  the 
producer  blend  price  by  the  same 
amount.  In  that  way,  the  higher  Class  I 
prices  of  handlers  in  the  Mobile  area 
will  be  passed  on  to  consumers,  who 
should,  appropriately,  pay  higher  prices 
reflective  of  the  higher  costs  of  bottling 
milk  in  the  Mobile  area  or  transporting 
packaged  milk  to  the  Mobile  area  from 
plants  at  other  locations. 

Zone  5 

Immediately  north  of  the  base  zone,  a 
new.  transition  zone  should  be  created 
v\ath  a  Cl»s  I  differential  price  of  $2.98. 

There  is  one  distributing  plant  in  this 
zone,  the  Meadow  Gold  plant  in 
Gadsden.  Alabama  (Etowah  County)-  At 
the  present  time,  the  price  at  Gadsden 
is  the  same  price  as  applies  at  Atlanta, 
which  is  1D4  miles  southeast  of 


Gadsden,  and  at  Birmingham,  which  is 
60  miles  southwest  of  Gadsden.  Both 
the  Fleming  Company  and  the 
cooperative  coalition  proposed  a 
continuation  of  this  price  relationship. 

A  sligbtiy  lower  price  should  appfy  at 
Gadsden  to  reflect  its  closer  proximity 
to  the  heavy  production  area  in  south 
central  Tennessee  and  to  provide  a 
smooth  north  to  south  price  surface 
through  this  part  of  the  marketing  area. 
The  $2.98  differential  price  in  Zone  5 
borders  the  dividing  line  of  a  $3.08  zone 
and  $2.93  zone  under  the  Carolina 
order.  On  the  west,  this  zone  borders  a 
$3.00  zone  under  the  Southwest  Plains 
order. 

Approximately  15  miles  north  of 
Gadsden,  the  Class  I  differential ^rops 
to  $2.83  in  Zone  4.  It  is  necessary  to 
create  an  intermediate  Zone  5  to 
eliminate  a  sharp  25-cent  drop  that 
otherwise  would  occur  between  Zone  4 
andihe  base  zone.  If  this  were  not  done, 
a  plam  located  just  15  miles  from 
Gadsden  could  have  a  25-cent  price 
advantage,  which  would  mirror  the 
soon-to-be-discussed  problem  of 
handlers  in  Zone  2. 

Zone  4 

Zone  4  includes  the  northern  tier  of 
counties  through  Georgia,  the  northern 
two  tiers  of  counties  through  Alabama 
and  Mississippi,  and  the  central  two 
tiers  of  counties  through  Arkansas.  This 
zone  should  have  a  differential  price  of 
$2.83. 

There  are  no  plants  in  the  Georgia 
portion  of  this  zone,  which  cuts  through 
the  Chattahoochee  National  Forest.  In 
northwest  Georgia,  there  are  seven 
counties  that  are  within  the  Termessee 
Valley  marketing  area.  Most  of  these 
counties  also  lie  within  the 
Chattahoochee  National  Forest. 
Although  there  are  presently  no  plants 
in  this  area  of  Order  11,  the  location 
adjustment  for  a  plant  in  this  area  that 
becomes  regulated  under  the  Southeast 
order  would  be  minus  25  cents  (i.e.,  a 
Class  1  differential  price  of  $2.83). 

There  are  three  plants  in  the  Alabama 
portion  of  Zone  4:  Meadow  Gold  at 
Huntsville  (Madison  County),  Dasi 
Products  (partially  regulated)  at  Decatur 
(Morgan  CountyJ,  and  Shoals  Cheese  in 
Florence  (Lauderdale  County).  The 
Class  I  differential  price  that  now 
applies  at  these  plants  under  Order  93 
is  $2.85. 

In  the  Mississippi  portion  of  Zone  4. 
there  are  two  fully  regulated  distributing 
plants  and  one  cheese  plant.  Barber 
Dairy  operates  a  distributing  plant  in 
Tupelo  (Lee  County).  Avent's  Dairy 
operates  a  distributing  plant  in  Oxford 
(Lafayette  County),  and  McClendon 


Cheese  has  a  plant  in  Booneville 
(Prentiss  County). 

The  Arkansas  portitm  of  Zone  4 
includes  the  Gold  Star,  Borden,  and 
Coleman  Dairy  plants  in  Little  Rock 
(Pulaski  County),  and  Humphrey's  Dairy 
in  Hot  Springs  (Garland  County).  The 
western  border  of  this  zone  adjoins  a 
$3.00  zone  and  a  $2.77  zone  under  the 
Southwest  Plains  order. 

Under  the  four  separate  orders,  there 
are  now  four  separate  prices  that  apply 
to  Zone  4:  under  Order  7,  the  price  is 
$2.93;  under  Order  93,  the  price  is 
$2.85;  under  Order  94,  the  price  is 
$2.90;  and  under  Order  108.  the  price  is 
$2.77.  Under  the  cooperative  coalition 
proposal,  the  prices  would  remain  at 
their  present  levels  from  northern 
Georgia  to  northern  Mississippi.  The 
Fleming  Company  would  standardize 
the  price  at  S2.B5  from  northern  Georgia 
through  northern  Mississippi.  AMPI 
proposed  a  $2.77  Class  I  differential  for 
the  Little  Rock,  Memphis,  and 
northwest  Mississippi  areas. 

Under  the  merged  order,  a  price  of 
$2.83  should  apply  in  this  zone.  This 
price  would  be  15  cents  higher  than 
Zone  5  to  the  south  and  13  cents  lower 
than  Zone  3  on  the  north.  The  primary 
reason  for  selecting  a  price  of  $2.83  is 
that  it  lines  up  well  with  the  prices  on 
the  east  and  west  of  the  market  and 
contributes  to  a  smooth  north  to  south 
transition  within  the  marketing  area. 

Zone  3 

Zone  3  is  comprised  of  the 
southernmost  tier  of  counties  through 
the  State  of  Tennessee  and  the  Arl.dnsas 
counties  of  Crittenden.  Cross.  St. 
Francis,  Woodruff,  While,  Faulkner. 
Conway,  Perry,  and  Yell. 
•      The  Forest  Hill  Dairy  plant  in 
Memphis,  Tennessee,  which  is  now 
regulated  under  Order  108,  is  the  only 
distributing  plant  in  this  zone  (there  is 
also  an  ice  cream  manufacturing  plant 
in  Memphis).  The  Order  108  price  at 
that  plant  is  now  $2.77.  which  also  was 
the  price  proposed  for  this  location  by 
Fleming  Dairy.  A  Class  1  differential 
price  of  $2.77  would  also  apply  to  that 
location  under  the  merged  order. 

Zone  2 

The  Tennessee  counties  which 
formed  the  core  of  the  former  Nashville. 
Tennessee,  marketing  area  should  be 
included  in  Zone  2  of  the  Southeast 
marketing  area.  Included  within  this 
zone  would  be  Fleming  Dairy.  Purity 
Dairy ,  and  Meadow  Gold,  in  Nashville 
(Davidson  County),  the  Heritage  Farms 
plant  in  Murfreesboro  (Rutherford 
County).  Cumberland  Creamery  in 
Antioch  (Davidson  County),  the 
DairjTnen.  Inc.,  butter-powder 
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manufacturing  plant  in  Lewisburg 
(Marshall  County),  and  a  Turner  Dairies' 
plant  located  in  Covington  (Tipton 
County).  36  miles  north  of  Memphis. 

At  present,  the  Fleming  and  Heritage 
Farms  distributing  plants  are  regulated 
under  Order  7  and  have  Class  I 
differential  prices  of  $2.53  and  S2.605. 
respectively.  The  Purity  Dairy  plant  in 
Nashville  and  the  Dairymen,  Inc.. 
Lewisburg  plant  are  regulated  under 
Order  93  and  have  a  Class  I  differential 
price  of  $2.52.  The  Meadow  Gold  plant 
is  a  nonpool  plant  that  manufactures  ice 
cream,  and  the  Cumberland  Creamery 
plant  is  also  a  nonpool  plant  that  makes 
condensed  milk  and  milk  powder.  The 
Covington  plant  is  a  partially  regulated 
distributing  plant  under  Order  108  with 
a  price  of  $2.77. 

The  cooperative  coalition  proposed  a 
price  of  $2.52  for  the  Nashville  area  and 
$2,605  for  Lewisburg  and  Murfreesboro. 
The  Fleming  Company  proposed  a  price 
of  $2.52  for  Nashville^  $2.55  for 
Murfreesboro  and  Lewisburg,  and  a 
continuation  of  the  $2.77  price  for 
Covington. 

The  assistant  operations  manager  for 
Fleming  Dairy,  Nashville.  Tennessee, 
testified  that  their  Nashville  plant 
competes  with  The  Kroger  Company 
plant  (i.e.,  Heritage  Farms)  in 
Murfreesboro  for  sains  throughout  the 
Southeast.  He  also  indicated  that  both  of 
these  plants,  as  well  as  the  Purity  Dairy 
plant  in  Nashville,  compete  for  milk 
supplies  from  the  same  general  area  in 
central  Kentucky  and  central  Tennessee. 
The  witness  explained  that  because  this 
area  is  a  very  high  production  area,  it 
serves  a  balancing  function  for  the 
Southeast.  When  the  milk  is  not  needed 
for  fluid  use.  it  is  processed  at 
Dairymen.  Inc.'s,  butter-powder  plant  in 
Lewisburg.  Tennessee,  the  Cumberland 
Creamery  in  Antioch,  or  the  Meadow 
Gold  ice  cream  plant  in  Nashville. 

The  Fleming  Dairy  witness  testified 
that  the  prices  between  Nashville  and 
Murfreesboro  should  be  brought  into 
closer  alignment  because  the  existing 
price  difference  at  these  locations  was 
causing  unrest  and  discontent  among 
neighboring  producers.  He  suggested  a 
price  difference  of  no  more  than  three 
cents.  The  witness  also  stated  that  the 
price  at  Lewisburg.  Tennessee,  should 
be  no  higher  than  the  Murfreesboro 
price  because,  otherwise,  producers 
would  havL  an  incentive  to  deliver  their 
milk  to  Lewisburg  for  manufacturing 
ustj  instead  of  to  a  bottling  plant  for 
iluid  use. 

There  is  an  abundant  supplv  of  milk 
available  to  handlers  in  central 
Tennessee.  For  this  reason,  it  is  not 
necessary  to  increase  the  price  at 
Murfreesboro  relative  to  .\';ishville  to 


insure  that  the  Heritage  Farms  plant  in 
Murfreesboro  obtains  an  adequate 
supply  of  milk.  It  would  not  be 
appropriate,  however,  to  reduce  the 
Class  i  price  at  Murfreesboro  to  the 
Nashville  level  because  that  would 
disrupt  price  alignment  with  the  higher 
priced  zones  south  of  Tennessee  and 
with  the  $2.77  differential  applicable  in 
the  adjacent  Tennessee  Valley 
marketing  area.  Therefore,  to  provide  a 
common  pricing  level  between  the 
Nashville  and  Murfreesboro  plants,  the 
Nashville  price  should  be  raised  to 
$2.60. 

The  price  at  Covington,  Tennessee, 
should  be  reduced  from  $2.77  to  $2.60. 
Based  on  its  mileage  from  Memphis  (36 
miles)  agd  Fulton.  Kentucky  (87  miles), 
a  $2.60^rice  at  Covington  should 
provide  appropriate  price  alignment  for 
this  location  in  relation  to  areas  on  both 
a  north/south  (based  on  2.5  cents  per  10 
miles)  and  east/west  axis.  Other  than 
Turner  Dairies  plants  in  Memphis  and 
Fulton,  the  next  closest  plant  to 
Covington  is  the  Avents  Dairy  plant  in 
Oxford,  Mississippi,  107  miles^outh  of 
Covington.  There  are  abundant  supplies 
of  milk  available  to  the  Covington  plant, 
so  this  reduction  in  price  should  have 
no  impact  on  this  plant's  ability  to 
attract  raw  milk. 

Zone  1 

Zone  1  of  the  Southeast  marketing 
area  contains  no  plants  at  the  present 
time.  It  borders  four  different  marketing 
areas  with  five  different  prices  (i.e., 
$2.77  on  its  eastern  border  with  Order 
11.  $2.11  and  $2.26  along  its  northern 
border  with  Order  46.  $2.39  in  the  Order 
99  marketing  area,  and  $2.55  on  its 
western  border  with  Order  106). 

Zone  1  should  be  priced  at  $2.55, 
which  is  three  cents  higher  than  the 
level  proposed  by  the  cooperative 
coalition  and  the  Fleming  Company. 
The  primary  consideration  in  this 
northern  tier  of  counties  is  to  provide  a 
price  that  aligns  properly  with  prices  to 
the  north  and  south  of  the  zone.  Should 
a  plant  locate  in  this  area,  a  price  that 
is  too  low  would  create  the  same  type 
of  problem  between  Davidson  County 
(i.e.,  Nashville)  and  Robertson  or 
Truesdale  Counties  (i.e..  directly  north 
of  Nashville)  as  exists  between 
Davidson  and  Rutherford  Counties  (i.e.. 
Murfreesboro). 

Location  Adjustments  for  Plants  Outside 
of  the  Marketing  Area 

Location  adjustments  also  must  be 
specified  for  plants  that  are  lo<;ated 
outside  of  the  Southeast  marketing  area. 

There  are  seven  counties  in  northern 
Georgia  that  are  within  thi;  Tennessee 
Valley  marketing  area.  There  arc  no 


known  dairy  plants  in  these  counties. 
Under  the  Tennessee  Valley  order, 
which  has  no  location  adjustments 
within  the  marketing  area,  the  Class  I 
differential  price  in  those  counties  is 
$2.77.  Had  those  counties  been 
incorporated  in  the  proposed  Southeast 
order,  they  would  ha\ie  been  included 
in  Zone  4,  which  has  an  adjusted  Class 
I  differential  price  of  S2.83.  Therefore, 
the  location  adjustment  in  those 
counties  under  this  order,  as  provided 
in  §  1007.52(a)(2),  should  be  minus  25 
cents. 

The  Missouri  county  of  Dunklin  is 
now  unregulated,  and  Pemiscot  County, 
Missouri,  is  within  the  Paducah, 
Kentucky,  marketing  area.  Had  these 
two  counties  been  included  within  the 
Southeast  marketing  area,  they  would 
have  been  included  in  Zone  1. 
Therefore,  the  appropriate  location 
adjustment  for  any  plant  that  may  be 
located  in  these  two  counties  is  minus 
53  cents,  as  provided  in  §  1007.52(a)(3). 

Had  the  Texas  counties xjf  Bowie  and 
Cass  been  incorporated  within  the 
Southeast  marketing  area,  they  would 
have  fallen  within  Zone  6,  the  base 
zone.  Although  there  are  no  plants  in 
these  two  counties  at  the  present  time, 
the  applicable  location  adjustment  in 
those  two  counties  should  be  zero,  as 
provided  in  §  1007.52(a)(4). 

Should  a  plant  located  within  another 
Federal  order  marketing  area  become 
regulated  under  the  proposed  Southeast 
order,  or  should  producer  milk  be 
diverted  to  a  plant  located  in  another 
Federal  order  marketing  area,  the 
appropriate  location  adjustment  at  thai 
plant  location  should  be  based  on  the 
Class  I  differential  price  at  the  location 
under  the  Federal  order  regulating  that 
area,  except  for  the  seven  Georgia 
counties  within  the  Tennessee  Valley 
marketing  area  and  the  Missouri  count \ 
of  Pemiscot.  Thus,  for  example,  if  a 
plant  located  in  Louisville.  Kentucky, 
were  to  become  regulated  under  the 
Southeast  order,  the  location  adjustment 
at  that  plant  would  be  determined  by 
subtracting  the  Class  I  differential  price 
under  the  Louisville-Lexington- 
Evansville  order  at  the  Louisville 
location  (i.e.,  $2.11)  from  the  ba.se  zone 
Cla.ss  I  differential  price  under  the 
Southeast  order  (i.e.,  $3.08),  which 
would  result  in  a  location  adjustmtMit  of 
minus  97  cents.  This  treatment  is 
provided  in  §  1007.52(a)(5)  of  the 
Southeast  order. 

The  final  situation  that  must  be  dealt 
with  concerns  a  plant  that  is  not  hxiated 
within  any  other  Federal  order 
marketing  area.  Section  1007.52(a)(r>)  of 
the  proposed  order  provides  six  hasini^ 
points  (i.e.,  Shreveport.  Louisiana;  I.inli- 
Rock.  Arkan.sas;  Mtunphis.  Tennes.scr. 
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Jackson,  Tennessee;  Nashville, 
Tennessee;  and  Atlanta,  Georgia)  in  the 
Southeast  marketing  area  from  which  to 
determine  the  shortest  hard-surfaced 
highway  distance  to  the  plant  location 
as  determined  by  the  market 
administrator.  The  location  adjustment 
would  be  determined  by  multiplying 
each  10-mile  increment  or  fraction 
thereof  by  2.5  cents  and  subtracting  this 
number  from  the  Class  I  differential 
price  applicable  at  the  closest  of  the  six 
basing  points.  To  illustrate,  should  a 
plant  in  Richmond,  Virginia,  which  is 
511  miles  from  Atlanta,  become 
regulated  under  the  Southeast  order,  the 
location  adjustment  would  be  52  x  $.025 
or  minus  $1.30.  In  the  case  of  a  plant 
located  in  ChilUcothe.  Missouri,  the 
location  adjustment  would  be  computed 
by  determining  the  mileage  (i.e.,  424 
miles)  from  the  closest  basing  point  (i.e.. 
Little  Rock),  multiplying  43  times  $.025, 
and  subtracting  that  number  ($1.08) 
from  the  location  adjustment  at  Little 
Rock  (i.e.,  minus  25  cents)  to  arrive  at 
a  location  adjustment  at  Chillicothe  of 
minus  $1.33.  This  method  will  provide 
a  reasonable  transportation  allowance  to 
ship  bulk  milk  from  a  distant  location 
to  the  Southeast  marketing  area,  while 
simultaneously  providing  a  price  that  is 
reasonably  aligned  with  other  Federal 
order  prices  closer  to  the  plant  location. 

2(d).  Payments  to  Producers 

On  or  before  the  26th  day  of  each 
month,  each  handler  under  the 
proposed  order  should  pay  for  milk 
received  from  producers  diuing  the  first 
15  days  of  the  month.  The  rate  of 
payment  for  this  milk  should  be  the 
higher  of  the  Class  III  price  for  the 
preceding  month  or  90  percent  of  the 
preceding  month's  weighted  average 
price. 

On  or  before  the  15th  day  of  each 
month,  a  handler  would  make  a  final 
payment  to  producers  for  milk  received 
during  the  preceding  month.  The  rate  of 
payment  would  be  based  on  the  uniform 
price(s)  that  will  have  been  announced 
by  the  market  administrator  on  or  before 
the  11th  day  of  the  month.  The  final 
payment  would  be  net  of  the  partial 
payment  made  on  the  26th  day  of  the 
prior  month,  and  will  also  be  adjusted 
for  marketing  services  deductions 
pursuant  to  §  1007.86,  errors,  and  other 
deductions  authorized  in  writing  by  the 
producer. 

If  a  handler  has  received  milk  from  a 
producer  who  is  marketing  his  or  her 
milk  through  a  cooperative  association, 
the  handler  would  pay  the  cooperative 
association  for  this  milk,  not  the 
individual  producer.  The  partial 
payment  would  be  made  to  the 
cooperative  on  or  before  the  25th  day  of 


the  month,  and  the  final  payment  would 
be  made  on  or  before  the  14th  day  of  the 
month.  In  this  way,  the  cooperative 
would,  in  turn,  be  able  to  pay  its 
producers  on  the  same  day  that  handlers 
pay  their  nonmember  producers. 

These  provisions  and  the  remaining 
paragraphs  in  §  1007.73,  are  identical  to 
the  provisions  proposed  by  the 
cooperative  coalition. 

Tne  proposed  partial  payment  date  is 
somewhat  earlier  than  the  date  that  is 
provided  in  the  individual  orders — i.e., 
the  last  day  of  the  month — but  there  was 
no  testimony  to  indicate  why  an  earlier 
date  would  not  be  possible,  nor  is  there 
any  apparent  reason  why  the  earlier 
payment  date  would  not  work. 

"These  payment  provisions  are 
common  to  all  of  the  individual  orders 
and  should  be  familiar  to  all  handlers 
regulated  under  the  merged  order. 

A  Second  Partial  Payment  to  Producers 

A  proposal  that  would  establish  two 
partial  payments  and  a  final  payment  to 
producers  should  not  be  adopted. 

Georgia  Milk  Producers,  Inc.  (GMP). 
an  organization  which  represents 
approximately  195  dairy  farmers  located 
in  the  State  of  Georgia,  proposed  a 
provision  that  would  require  handlers  to 
pay  producers  two  partial  payments  and 
a  final  payment.  The  proposal  specifies 
that  on  or  before  the  20th  day  of  each 
month,  producers  would  be  paid  for 
milk  received  during  the  first  15  days  of 
the  month  at  the  rate  of  85  percent  of 
the  weighted  average  price  per 
hundredweight  for  the  preceding 
month;  on  or  before  the  5th  day  of  the 
following  month,  producers  would 
receive  another  payment,  based  on  this 
rate,  for  milk  received  from  the  16th 
through  the  last  day  of  the  month;  and, 
finally,  on  or  before  the  15th  day  of  each 
month,  the  producer  would  receive  final 
payment  for  milk  received  during  the 
preceding  month  based  on  the  uniform 
price(s)  for  the  month. 

An  agricultural  economist  at  the 
University  of  Georgia  testified  on  behalf 
of  GMP,  Georgia  Farm  Bureau 
Federation  (GFBF),  Alabama  Farmers 
Federation  (AFF),  Louisiana  Farm 
Bureau  (LFB),  and  the  Mississippi  Farm 
Bureau  Federation  (MFBF)  in  support  of 
the  three-payment  proposal. 

According  to  the  witness,  milk  is  one 
of  the  few  agricultural  commodities 
produced  in  which  the  producer 
supports  or  actually  finances  the 
marketing  of  the  product.  He  stated  that 
most  agricultural  commodities  are  paid 
for  at  or  soon  after  delivery  to  the  first 
buyer.  He  claimed  that  the  dairy  farmer 
finances  not  only  the  production  of  his 
or  her  milk,  but  also  the  marketing  of 
the  milk  produced  through  each  of  the 


marketing  channels  including  the  retail 
store. 

The  witness  argued  that  the  financial 
risk  to  producers  has  increased  in  recent 
years.  He  noted,  for  example,  that  from 
1982  to  1992.  the  number  of  producers 
delivering  milk  to  regulated  handlers 
under  Orders  7.  93.  94,  96,  and  98, 
decreased  from  5,765  to  4,600  but  that 
the  average  monthly  volume  of  milk 
produced  increased  by  10,000  poimds. 
He  also  pointed  out  that  the  number  of 
pool  distributing  plants  decreased  from 
75  to  41  from  1982  to  1992.  Thus,  he 
reasoned,  there  is  now  a  greater 
financial  obligation  per  plant  and  a 
greater  financial  risk  per  producer. 

The  witness  testified  that  the  three- 
payment  plan  would  decrease  the 
financial  burden  on  producers  and 
reduce  the  risk  of  nonpayment.  By 
reducing  by  one-third  the  time  between 
milk  delivery  by  the  producer  and  the 
payment  for  the  milk  by  the  handler,  he 
claimed,  the  financial  exposure  to 
producers  resulting  from  a  late  handler 
payment  or  handler  bankruptcy  would 
also  be  reduced  by  about  one-third. 

The  witness  emphasized  that  dairy 
farmers  do  not  have  the  debt  protection 
and  the  type  of  provisions  included  in 
both  the  Packers  and  Stockyard  Act  and 
the  Perishable  Agricultural 
Commodities  Act.  He  noted  that  the 
Agricultural  Marketing  Act  of  1937 
authorizes  the  Secretary  of  Agriculture 
to  administer  milk  marketing  orders  so 
as  to  provide  for,  "assurance  and 
security  for,  the  payment  by  handlers 
for  milk  purchased."  However,  he 
stated,  there  are  no  Federal  milk  orders 
that  include  payment  security 
provisions. 

A  dairy  farmer  testifying  on  behalf  of 
the  Alabama  Farmers  Federation  Dairy 
Committee  in  support  of  the  three- 
payment  plan  stated  that  the  plan  is  an 
opportunity  to  begin  correcting  a 
problem  that  exists  between  the  time  a 
farmer  delivers  milk  to  a  handler  and 
the  time  he  is  paid.  He  testified  that  this 
problem  needs  to  be  addressed 
nationwide  but  stated  that  this  regional 
hearing  is  an  excellent  place  to  begin. 

A  dairy  farmer  located  in  Loudon, 
Tennessee,  who  is  also  in  the  milk 
hauling  business,  also  testified  in 
support  of  the  three-payment  plan.  He 
stated  that  over  the  years  changes  in  the 
dairy  industry  have  hmited  the  selling 
and  marketing  options  of  dairy  farmers. 
He  said  that  there  are  agreements  in 
place  to  control  producer  movement 
between  processors  and  cooperatives. 
He  also  stated  that  the  times  of  year 
when  producers  can  change  markets 
economically  are  limited  because  of 
base-excess  plans,  pooling 
requirements,  and  cooperative 
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procuremeDt  needs.  Additionally,  he 
claimed  that  producers  have  limited 
access  to  accuiate  financial  information 
of  handlers. 

According  to  this  witness,  bankruptcy 
is  no  longer  an  act  of  last  resort;  it  is 
considered  a  standard  business 
procedure  that  is  often  a  pre-meditated 
planned  event.  He  stated  that  dairy 
farmers  should  not  carry  the  risk  ailer 
the  milk  leaves  the  farm  when  they  do 
not  reap  the  benefits  or  losses  from  that 
product.  He  also  stated  that  producers 
should  be  paid  three  times  per  month 
because  the  technology  is  now  available 
to  do  it 

A  dairy  fanner  who  is  the  president 
of  Georgia  Milk  Prodticers,  Inc.,  testified 
that  the  three-payment  plan  would 
provide  much  needed  protection  against 
the  risk  of  dairymen  losing  money  when 
handlers  go  bankrupt  and  it  would 
improve  producers'  cash  Bow.  Finally,  a 
dairy  farmer  located  in  Barnesville. 
Georgia,  testified  that  the  three-payment 
plan  was  needed  because  the  credit 
situation  fcH-  producers  has  changed 
over  the  past  10  years.  He  claimed  that 
producers  have  limited  selling  options. 

The  vice  president  of  the  International 
Dairy  Foods  Association  IIDFA)  testified 
in  opposition  to  the  three- payment  plan. 
IDFA  is  comprised  of  Milk  Industry 
Foundation  (MIF).  the  national  trade 
association  for  processors  of  fluid  milk 
and  milk  p>roducts,  the  National  Cheese 
Institute  (NCI),  the  national  trade 
association  for  manufacturers, 
processors  and  marketers  of  all  varieties 
of  cheese,  and  the  International  Ice 
Cream  Association  (IICA).  the  national 
trade  association  for  manufacturers  of 
frozen  dessert  products.  According  to 
the  witness,  the  raeraber  companies  of 
the  three  associations  in  total  utilize 
over  80  percent  of  all  the  raw  milk 
produced  in  the  United  States  to  process 
milk  and  manufacture  cheese  and  frozen 
dessert  products  which  they  market. 

The  IDFA  witness  pointed  out  that 
provisions  for  three  times  a  month 
payments  to  producers  are  not  in  effect 
in  any  of  the  milk  marketing  orders 
involved  in  the  hearing  or  in  any  other 
milk  Hiarketing  orders,  with  the 
exception  of  three  Florida  orders.  He 
said  the  three-payment  plan  in  the 
Florida  markets  pre-dated  the 
establishment  of  the  orders  and  was 
based  on  prevailing  market  conditions 
that  were  mutually  agreed  upon  by 
producers  and  handlers  in  those  areas  at 
that  time. 

The  witness  cited  several  decisions  in 
which  the  Department  denied  proposals 
to  establish  thrice-monthly  payments  to 
producers.  He  said  the  proposal  would 
lead  to  unstable  marketing  conditions 
throughout  the  southern  region  and 


would  create  a  competitive 
disadvantage  for  both  producers  and 
handlers  in  the  merged  order  because  of 
the  increased  cost  of  raw  milk.  He  also 
argued  that  thrice-monthly  payments 
would  clearly  increase  costs  to  handlers 
and  severely  impact  their  cash  flow  and 
cash  reserve  positions.  He  claimed  that 
handlers,  and  ultimately  consumers, 
would  have  to  pay  an  additicHial  2,6 
cents  per  hundredweight  due  to  the 
accelerated  prayment. 

The  witness  stated  that  there  is  no 
evidence  which  indicates  producers  in 
this  region  have  suffered  financial 
hardships  as  a  result  of  the  pievailii^ 
payment  schedules  in  these  (»ders.  In 
fact,  he  opined,  the  financial  situation 
for  producers  in  this  area,  as  well  as 
most  areas  of  the  country,  has  improved 
over  the  past  few  years,  indicating  no 
need  to  change  the  payment  schedule. 
He  noted  that  from  1987  through  1990 
the  ratio  of  current  farm  business  assets 
to  ciirrent  farm  business  liabilities  for 
milk  prtxhicers  in  the  southeastern 
region  has  nK»e  than  tripled  from  1.37 
to  4.78. 

The  IDFA  witness  indicated  that  dairy 
processors  also  must  wait  to  be  paid  for 
their  products.  Information  firom  IDFA 
member  companies,  he  said,  indicates 
that  handlers'  outstanding  accounts 
receivable  generally  rvm  from  25  to  40 
days  on  most  commercial  accounts,  and 
accounts  receivable  on  sales  to  schools 
and  state  institutions  run  longer. 
generally  from  60  to  90  days  from 
billing  to  collection. 

Southern  Foods  Group  and  Kraft 
General  Foods  {Kraft)  supported  the 
opposition  testimony  of  IDFA.  The 
procurement  manager  for  Kraft  testified 
that  Kraft's  accounts  receivables 
averaged  17.3  days  in  1993.  which  does 
not  include  the  inventory  age  of  the 
product.  He  also  said  that,  based  on 
Kraft's  own  receivables  and  payable 
schedules  aivd  other  information,  it  is 
customary  for  those  in  the  industty  to 
extend  20  to  25  days  credit  on  their 
accounts  receivables. 

Representatives  of  Kinnett  Dairies, 
Inc.  (Kinnett),  and  The  Kroger  Company 
(Kroger),  proprietary  handlers  regulated 
under  Order  7,  also  testified  in 
opposition  to  the  thrice-monthly 
payment  plan  proposal.  The  Kiimett 
witness  stated  that  the  plan  would  give 
handlers  regulated  under  other  orders  a 
competitive  advantage,  and  the  Kroger 
representative  claimed  that  the  proposal 
would  significantly  reduce  the  cash 
How  of  dairy  processors,  adversely 
affecting  the  dairy  industry.  According 
to  the  Kroger  witness,  reducing  the  cash 
flow  for  processors  would  reduce  the 
amount  of  money  available  for  research 
and  development  of  new  products 


which  helps  to  maintain  and  expand  the 
market  for  dairy  farmers'  milk. 

The  University  of  Georgia  agricultural 
economist  and  the  other  proponent 
witnesses  testified  that  the  thrice- 
monthly  payment  plan  would  reduce 
the  financial  risk  that  dairy  iaimeis  face 
from  handler  bankruptcy.  Although  tlie 
record  evidence  reveals  that  bankruptcy 
is  a  problem  in  the  marketing  area 
involved,  the  proposal  is  not.  one  that 
guarantees  producers  protection  gainst 
financial  loss  from  handlers  wiya 
declare  bankruptcy. 

-One  of  the  advantages  that  members 
of  a  cooperative  association  have  in 
bankruptcy  situations  is  that  the 
financial  loss  is  shared  equally  among 
all  producers  and  not  borne  by  one 
producer  alone.  Perhaps  for  this  reason, 
there  was  little  concern  exfwessed  about 
this  issue  at  the  hearing  by  cooperative 
association  representatives  or  their 
member  producers. 

While  proponents  of  the  thrice- 
monthly  payment  plan  argued  that  the 
plan  would  enhance  their  cash  flow,  the 
record  does  not  reveal  that  producers 
are  experiencing  financial  problems  as  a 
result  of  receiving  one  partial  arni  a  final 
payment  each  month.  Ahhough  the 
record  does  indicate  that  at  least  one 
dairy  farmer  pays  for  feed  on  a  cash-on- 
delivery  basis  and  is  assessed  a  penahy 
for  late  payment,  there  is  no  indication 
that  a  large  number  of  producers  are 
buying  production  items  on  this  basi.s. 

Adoption  of  this  proposal  would 
place  handlers  regulated  imder  the 
merged  order  at  a  competitive 
disadvantage  with  unregulated  haiwilers 
and  handlers  regulated  under  other 
orders.  It  must  be  concluded  that  the 
extra  costs  associated  with  the 
implementation  of  this  plan  exceed  the 
benefits  to  producers. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  authorizes  the 
setting  of  payment  dates  under  an  order 
but  it  does  not  specify  how  frequently 
handlers  must  pay  producers. 
Customarily,  this  is  established  on  the 
basis  of  prevailing  marketing 
conditions,  including  pa^onent  practices 
already  existing  in  an  area  or  new 
pa>7nent  practices  that  har»dlers  and 
producers  may  find  mutually  desirabl(3. 
Producers  and  handlers  should  continue 
to  have  the  option  of  negotiating 
payment  schedules,  including  an 
additional  partial  payment  if  mutually 
desired.  Howevw,  this  practice  should 
not  be  institutionalized  by  being 
incorporated  in  the  merged  order. 

Producer  Assurance  Fund 

A  proposal  to  establish  a  producer 
security  fund  under  the  merged  order 
should  not  be  adopted. 
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A  second  professor  and  agricultural 
economist  at  the  University  of  Georgia, 
presented  a  proposal  on  behalf  of  some 
Georgia  dairy  farmers,  the  Alabama 
Farmers  Federation,  and  the  Louisiana 
Farm  Bureau  which  provides  for  the 
establishment  of  a  producer  assurance 
fund  (FAF).  He  claimed  that  the  PAF 
would  reduce  the  financial  risk  of 
producers  in  bankruptcy  cases. 

The  witness  testified  that  paragraph 
5(E)  of  Section  8c(2)  of  the  Agricultural 
Marketing  Act  of  1937,  as  amended, 
provides  for  the  inclusion  of  provisions 
for  the  "assurance  of,  and  security  for. 
payment  by  handlers  for  milk 
purchased."  He  stated  that  the  market 
administrator  could  administer  the  PAF 
at  no  additional  charge,  explaining  that 
processors  regulated  under  the  merged 
order  would  be  assessed  two  cents  per 
hundredweight  until  the  fund  was  fully 
endowed.  He  said  that  the  market 
administrator  would  review  the  fund 
annually  to  determine  if  adjustments 
should  be  made. 

The  witness  stated  that  operating 
cooperatives  and  chain  stores  would  be 
exempt  from  the  fund  and  that,  if  the 
order  is  terminated,  processors  who 
contributed  to  the  fund  would  be 
reimbursed  a  pro  rata  amount.  While 
noting  that  the  best  approach  would  be 
to  implement  this  fund  on  a  national 
level,  he  said  that  the  next  best 
alternative  is  to  initiate  it  on  a  regional 
basis. 

The  chairman  of  the  Alabama  Farmers 
Federation  Committee  (AFFC)  and  a 
Bamesville,  Georgia,  dairy  farmer  also 
testified  in  support  of  the  producer 
assurance  fund.  While  observing  that 
the  fund  would  not  protect  producers 
from  all  loss,  the  AFFC  representative 
said  that  it  was  a  step  in  the  right 
direction.  The  Georgia  dairy  farmer 
related  his  experience  in  a  bankruptcy 
two  years  ago  which  resulted  in  a 
financial  loss  of  about  21  days'  of 
production. 

The  witness  for  the  IDFA  testified  that 
the  members  of  the  IDFA  were  opposed 
to  the  establishment  of  a  producer 
assurance  fund.  He  said  that  such  a 
provision  has  never  existed  under 
Federal  milk  orders  and  questioned 
whether  the  Federal  order  program  was 
the  appropriate  vehicle  to  implement 
this  type  of  fund. 

The  IDFA  witness  stated  that 
processors  and  manufacturers  assume  a 
significant  risk  in  receiving  a  steady 
supply  of  raw  milk,  even  as  demand 
fluctuates  throughout  the  year  and  does 
not  always  keep  up  with  supply.  He 
claimed  that  most  of  the  businesses 
within  the  United  States,  including 
dairy  processors,  do  not  have  any 
protective  regulations  ajid/or  funds 


which  guarantee  payment  on  products 
sold.  He  argued  that  establishment  of  a 
PAF  would  limit  processors  in 
conducting  business  and  will  negatively 
impact  producers  in  the  long  run. 

In  its  post-hearing  brief,  IDFA  claimed 
that  establishment  of  the  fund  would 
result  in  a  costly  duplication  of 
regulations  that  have  already  been 
promulgated  by  some  States  in  the 
Southeast.  In  addition,  IDFA  claimed 
that  the  expense  of  the  fund  would 
place  handlers  at  a  competitive 
disadvantage  vis-a-vis  unregulated 
handlers  or  handlers  regulated  under 
other  orders. 

Representatives  of  Kraft  General 
Foods.  Kinnett  Dairy,  and  The  Kroger 
Company  also  testified  in  opposition  to 
implementing  a  PAF.  In  their  post- 
hearing  briefs.  Southern  Foods  Group. 
Barber  Pure  Milk  Company,  Dairj-  Fresh 
Corporation,  and  Baker  &  Sons  Dairy, 
Inc.,  also  indicated  their  opposition  to 
this  proposal. 

The  PAF  proposed  for  the  merged 
order  would  place  handlers  regulated 
under  the  order  at  a  competitive 
disadvantage  compared  to  handlers 
regulated  elsewhere.  Those  handlers 
who  operate  cost  efficient  businesses 
should  not  be  required  to  pay  the  debts 
of  insolvent  handlers  whose  businesses 
were  poorly  managed. 

The  record  evidence  does  not  reveal 
why  a  fund  which  protects  producers 
against  bankruptcy  should  be  financed 
solely  by  handlers.  In  fact,  the  record 
shows  that  the  proposal  lacked  support 
from  a  substantial  number  of  producers, 
many  of  whom  are  protected  from  loss 
by  belonging  to  a  cooperative 
association,  which  obviously  is  better 
equipped  to  withstand  a  handler 
bankruptcy  than  a  single  producer. 

While  a  producer  assurance  fund  may 
have  some  merit,  the  concept  should  be 
more  fully  researched  and  explored. 
One  question  that  should  be  answered 
is  whether  such  a  fund  should  be 
implemented  on  a  local,  regional,  or 
national  basis.  Another  question  that 
should  be  addressed  is  whether 
handlers  should  bear  the  sole 
responsibility  of  supporting  the  fund,  or 
whether  producers  also  should  be 
required  to  contribute  to  it. 

Due  to  the  lack  of  information  on  the 
effects  of  a  PAF  on  producers  and 
handlers  under  the  proposed  order,  the 
overwhelming  opposition  to  it  by 
handlers  in  this  market,  and  the  lack  of 
producer  support  exhibited  at  both  the 
hearing  and  in  briefs,  the  proposal 
should  not  be  adopted. 

Base-excess  Plan:  §§  1007.90-1007.94 

The  cooperative  coalition's  proposal 
to  adopt  a  base-excess  plan  for  the 


merged  order  should  be  adopted,  but  the 
base-forming  months  should  be  changed 
to  September  through  November. 

The  cooperative  coalition's 
spokesman  testified  that  a  base-excess 
plan  would  provide  an  incentive  to 
producers  to  balance  their  milk 
production  throughout  the  year.  He 
noted  that  a  base-excess  plan  is 
provided  in  the  Georgia  (Order  7), 
Alabama-West  Florida  (Order  93),  and 
the  former  Nashville  (Order  98)  orders. 

There  was  widespread  support  at  the 
hearing  and  in  post-hearing  briefs  for  a 
base-excess  plan.  Representatives  of  the 
Southern  Foods  Group,  Inc.,  Fleming 
Dairy,  the  Louisiana  Farm  Bureau 
Federation,  Georgia  Milk  Producers, 
Inc.,  and  Arkansas  Dair>'  Cooperative 
Association  testified  in  support  of  the 
plan.  Several  individual  dairy  farmers 
also  spoke  in  support  of  the  plan. 

A  dairy  farmer  who  testified  on  behalf 
of  some  of  the  producers  supplying 
Fleming  Dairy  in  Nashville  stated  that  a 
base-excess  plan  will  encourage  more 
milk  production  during  seasonally  low 
production  months  and  discourage  milk 
production  during  the  flush  production 
months.  In  the  past,  he  said,  dairy 
cooperatives  have  unsuccessfully  built 
manufacturing  plants  to  help  balance 
raw  milk  production  to  the  demand  of 
the  Class  I  market.  He  claimed  that  dairy 
producers  are  the  only  ones  able  to 
solve  the  raw  milk  balancing  problem 
by  leveling  out  their  milk  production. 

The  witness  and  other  dairy  farmers 
who  testified  on  this  issue  indicated 
that  much  could  be  done  by  dairv' 
farmers  to  balance  their  seasonal  swings 
in  production.  Some  of  the  plans  have 
not  been  effective  in  the  past,  they  said, 
because  they  were  not  implemented  on 
a  regional  basis  and  because  some 
cooperatives  did  not  pay  their  producers 
a  base  and  excess  price. 

Opposition  to  a  oase-excess  plan  was 
expressed  by  Gold  Star  Dair}',  which 
indicated  that  the  plan  would  limit  Gold 
Star's  flexibility  in  obtaining 
supplemental  supplies  during  the 
operative  months  of  the  plan.  The 
spokesman  for  AMPI  also  indicated 
opposition  to  a  base-excess  plan  for 
AMPFs  proposed  Mid-South  order,  but 
supported  the  cooperative  coalition's 
proposal  to  include  a  base-excess  plan 
in  their  proposed  Gulf  States  order.  He 
stated  that  the  plan  would  build  a  fence 
around  the  marketing  area  and  impede 
the  efficient  movement  of  supplemental 
milk  to  the  market  during  periods  of 
increased  demand  or  reduced 
production. 

The  Agricultural  Marketing 
Agreement  Act  states  that  milk  orders 
may  contain  provisions  "to  encourage 
seasonal  adjustments  in  the  production 
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of  milk  *  *   *  on  ihe  basis  of  tbei  r 
[producers)  marketings  of  oiilk  duriikg  a 
representative  period  of  time  *  *  *.'* 
While  the  performaitce  of  the  base- 
excess  plans  in  Orders  7,  93. 98,  and 
108  in  leveling  out  production  is  subject 
to  some  debete,  particularly  because 
several  of  the  cooperabves  in  these 
markets  have  net  been  paying  their 
producers  base  and  excess  prices,  there 
is  no  doubt  that  the  overwhelming 
sentiment  of  producers,  as  expressed  in 
the  record  of  this  hearing,  is  that  a  base- 
excess  plan  be  incorporated  in  the 
merged  cwder.  Absent  any  sound  reason 
for  den3ang  this  request,  the  proposal 
should  be  adopted. 

There  was  considerable  disagreement 
concerning  the  months  to  be  used  for 
the  base- forming  and  base- paying 
periods.  As  contained  in  the  cooperative 
coalition's  proposal,  bases  would  be 
computed  based  upon  prodiKrtion 
during  the  months  of  September 
through  December  (i^.,  the  "base- 
forming  period"),  and  base  and  excess 
prices  would  be  paid  during  the 
following  months  of  February  through 
May. 

The  witness  for  Fleming  Dairy  stated 
that  the  base-fcnrming  period  should 
consist  of  the  months  of  July  through 
Novembo^  and  that  producers  should  be 
paid  base  and  excess  prices  during  the 
months  of  January  through  May.  He 
noted  that  statistics  for  the  five-market 
region  indicate  that  the  Class  1 
utilizaticHi  exceeded  80%  only  during 
the  months  of  July  through  Novembw 
from  1990  throu^  1993.  For  the  same 
three-year  period,  he  pointed  out.  the 
percentage  of  milk  utilized  in  Class  Ul 
manufactured  products  for  the  five- 
market  region  was  the  lowest  during 
July  through  October.  He  also  indicated 
that  Finning  had  experienced  problems 
.in  trying  to  encourage  producers  to 
increase  milk  production  during  the 
months  of  July  and  August  and  that 
these  two  months  should,  therefore,  be 
part  of  the  base-forming  period 

Two  dairy  farmers  supplying  Fleming 
Dairy  agreed  that  the  base-forming 
period  should  be  the  months  of  July 
through  November  and  that  the  base- 
paying  months  should  be  January 
through  May.  Their  testimony  indicated 
that  cows  and  heifers  that  calve  in  late 
August  or  September  will  peak  in  milk 
production  in  November,  December, 
and  January,  which  are  not  the  months 
in  which  additional  milk  production  is 
needed. 

One  of  the  dairy  farmer  witnesses 
explained  that  "cull"  cows  or  "turn" 
cows  dry  early  in  the  spring.  He  stated 
that  this  option  is  availaUe  to  each 
dairy  producer  whose  milk  production 
gets  out  of  cycle.  Thus,  he  proposed  that 


the  merged  order  be  structured  to 
discourage  milk  production  during 
those  months  wl^  milk  is  typically  in 
over-supply  by  paying  producers  a  base 
and  excess  price  during  the  Oionths  of 
January  through  May. 

The  other  dairy  farmer  witness  noted 
that  over  the  past  several  years  many 
county  school  systems  in  the  South 
have  moved  their  fall  start-up  date  from 
September  until  about  the  third  week  of 
August,  which  caused  the  demand 
created  by  school  start-ups  to  be  moved 
up  two  weeks.  He  claimed -that 
including  the  month  of  July  in  the  base- 
forming  period  will  send  the  correct 
signal  to  producers  as  to  when  more 
milk  is  needed. 

The  chairman  of  the  Dairy  Advisory 
Committee  of  the  Louisiana  Farm 
Bureau  Federation  (LFEF)  testified  that 
the  months  of  March  through  June 
should  be  the  base-pa3ring  period.  He 
stated  that  these  are  the  m^Uhs  of 
highest  production  in  relation  to  Class 
I  needs. 

The  witness  also  stated  that  producers 
currently  regulated  under  Orders  94  and 
96,  which  do  not  now  have  a  base- 
excess  plan,  would  be  placed  at  a 
greater  disadvantage  if  the  base-forming 
period  began  with  the  month  of  July  or 
August  instead  of  September  because 
production  was  down  in  those  months 
due  to  the  midsummer  heat  in 
Louisiana. 

In  its  post-hearing  brief.  Georgia  Milk 
Producers,  Inc.  (GMPJ  recommended 
that  the  base-forming  period  be  the 
months  of  September  through  January. 
According  to  GMP's  brief,  adding  the 
month  of  January  as  a  base-forming 
month  would  provide  a  period  where 
weather  conditions  are  more  indicative 
of  the  norm.  Additionally.  GMP 
suggested  extending  the  base-paying 
period  to  include  the  month  of  July, 
claiming  that  the  extension  would  allow 
producers  who  have  met  the  needs  of 
the  market  by  equalizing  their 
production  in  the  fall  and  summer  to 
receive  payment  for  base  milk  ioi  an 
additional  month. 

Summarizing  the  hearing  proposals 
and  testimony,  the  base-forming  period 
would  be  September-December 
(cooperative  coalition.  LFBF].  July- 
November  (Fleming  Dairy  and  two  dairy 
farmers),  or  September-January  (GMP). 
while  the  base-paying  period  would  be 
February-May  (cooperative  coalition). 
January-May  (Fleming  Dairy  and  two 
dairy  farmers).  March-June  (LFBF).  or 
February-July  (GMP). 

The  variations  in  these  proposals,  in 
part,  is  indicative  of  the  fact  that  the 
proposed  marketing  area  is  a  large  area 
in  which  production  waxes  and  wanes 
in  a  slightly  different  seasonal  pattern 


from  one  part  oi  the  marketing  area  to 
another.  While  July  might  be  an 
a[^opriale  base-building  month  in 
Tennessee,  producers  farther  south 
would  prefer  to  start  with  September  as 
the  first  base-building  month  because  it 
is  difficult  to  increase  production 
during  the  summer's  heat.  On  the  other 
hand,  where  December  mi^t  be  an 
ideal  production  month  in  the  South,  it 
could  be  a  difficult  month  for  producers 
in  the  northern  part  of  the  marketing 
area.  Consequently,  the  criteria  for 
selecting  a  bese-forming  period  carmot 
be  Class  I  utilization  alcme. 

Based  on  the  different  production  and 
utilization  patterns  Within  the  proposed 
Southeast  marketing  area,  the  most 
appropriate  base-forming  months  are 
September  through  November,  while  tlxe 
most  suitable  base-paying  months  are 
F^ruary  through  May. 

Although  a  September-November 
base- forming  period  is  somewhat 
shorter  than  the  period  contained  in  any 
of  the  proposals,  as  outlined  above,  it  is 
only  necessary  to  establish  a  production 
benchmark  during  a  representative  part 
of  the  short  production  season  for  a 
base-excess  plan  to  perfwm 
successfully;  it  is  not  necessary  that  the 
entire  short  production  season  be 
included  in  the  base- forming  months.  It 
should  be  noted,  for  example,  that  the 
base  plan  in  the  neighboring  CaroUna 
order  uses  the  months  of  September 
through  November  as  the  base-forming 
months  with  no  apparent  problem. 
Using  September,  October,  and 
November  as  the  base-forming  period 
for  the  merged  order  will  accomplish 
the  goal  of  establishing  the  production 
benchmark,  while,  at  the  same  time, 
allowing  all  of  the  market's  producers  to 
compete  on  more  equally  favorable 
conditions. 

The  month  of  December  should  not  be 
included  in  the  base-forming  period,  not 
only  because  it  may  be  a-difficult  month 
weather-wise  for  producers  in  the 
northern  part  of  the  market,  but  also 
because  higher  production  and  lower 
demand  in  December  drops  the  Class  I 
utilization  in  this  month  well  below 
September-November.  During  the  last 
three  years,  for  example,  the  average 
utilization  in  December  for  producer 
milk  that  would  have  been  part  of  the 
Southeast  market  was  71.2  percent.  By 
contrast,  the  average  Class  I  utilization 
percentage  for  the  base-forming  months 
of  September  through  November  was 
84.9,  83.3.  and  80.3,  respectively. 

Fleming  Dairy's  proposal  to  include 
the  months  of  July  and  August  in  the 
base-forming  period  should  be  denied. 
Although  the  three- year  average  Class  I 
utilization  for  July  and  August  was 
relatively  high  at  81.7  percent  and  82.6 


percent,  respectively,  this  fact,  as  noted 
above,  should  not  be  the  overriding 
consideration  in  choosing  the  base- 
forming  period. 

Under  the  present  Georgia  order 
and — prior  to  its  termination  in  July 
1993 — the  former  Nashville  order,  the 
months  of  July  and  August  were  base- 
paying  months.  Fleming  Dairy  may  have 
experienced  problems  attracting 
additional  milk,  first  under  Nashville 
and  then  Georgia,  because  these  base 
plans  discouraged  producers  from 
producing  beyond  their  bases  during  the 
base-paying  period  and.  perhaps  more 
importantly,  they  discouraged  new 
producers  from  coming  onto  the  market 
during  these  months  because  they 
would  only  have  received  the  excess 
price  for  their  milk.  In  the  base  plan 
proposed  for  the  Southeast  market, 
however,  July  and  August  will  be 
neutral  months.  While  producers  will 
have  no  special  incentive  to  produce 
additional  milk  during  these  months, 
more  importantly  they  will  have  no 
disincentive  for  doing  so.  Moreover. 
new  producers  will  be  able  to  supply 
the  market  without  penalty  during  these 
months.  Therefore,  the  supply  problems 
experienced  by  Fleming  under  the 
Nashville  and  Georgia  orders  should  not 
exist  under  the  plan  adopted  for  the 
merged  order. 

There  is  no  record  evidence  which 
supports  including  the  month  of  January 
as  one  of  the  base-forming  months. 
Clearly,  while  January  is  neither  a  flush 
production  month,  nor  a  short 
production  month,  it  is  undoubtedly  a 
difficult  winter  production  month  for 
some  of  the  dairy  farmers  in  this  market. 
Just  as  the  months  of  July  and  August 
should  not  be  part  of  the  base-forming 
period  because  they  would  be  difficuh 
production  months  for  Georgia, 
Louisiana,  and  Mississippi  producers, 
the  month  of  January  should  not  be  a 
base-forming  month  because  it  would  be 
an  unsuitable  month  for  producers  in 
Termesseeand  Arkansas.  Therefore. 
GMP's  proposal  to  include  January  in 
the  base-forming  period  must  be  denied. 
The  appropriate  base-paying  period  is 
perhaps  less  difficult  to  choose  than  the 
base-forming  period.  One  consideration 
certainly  is  to  reward  those  producers 
who  suppli»»d  the  market  during  the 
short  production  season,  while 
providing  no  reward  for  those  pxxxiucers 
who  were  oot  on  the  market  when  their 
milk  was  needed.  Another  consideration 
is  to  select  months  when  additional 
milk  is  not.  in  fact,  needed.  For  this 
reason,  July.  August,  and  December  * 
should  clearly  not  be  base-paying 
months  because  supplemental  milk 
supplies  may  very  well  be  needed 
during  those  months.  June  and  January 


are  borderline  months.  During  the  past 
three  years,  the  average  Class  I 
utilization  was  72.3  percent  in  Januan,' 
and  73.3  percent  in  June,  both  of  which 
are  above  the  comparable  percentages 
for  the  months  of  February  through 
May;  i.e.,  69.5, 68.4.  67.5,  and  70.8 
percent,  respectively.  Based  on  this  data 
and  analysis,  the  cooperative  coalition's 
proposed  February-May  base-jiaying 
period  is  the  appropriate  choice  for  the 
merged  market. 

The  market  administrator  will  be 
responsible  for  computing  the  base  of 
each  producer  on  an  annual  basis.  This 
will  be  accomplished  by  dividing  each 
producer's  total  pounds  of  producer 
milk  in  September  through  November 
by  the  number  of  days'  production 
represented  by  such  producer  milk,  or 
by  77,  whichever  is  more.  The  market 
administrator  will  notify  each  producer 
or  the  producer's  cooperative,  and  the 
handler  receiving  his/her  milk,  of  the 
producer's  base  by  February  1. 
In  the  cooperative  coalition's 
proposal,  the  minimum  number  of  days 
to  be  used  in  computing  base  was  100. 
In  changing  the  base-forming  period 
from  four  months  to  three  months, 
however.  77  days  appears  to  be  an 
appropriate  minimum  to  use.  This  is 
also  the  number  that  is  used  in  the 
Carolina  order,  which,  as  noted,  has  a 
three-month  base-forming  period. 

Under  the  base  plan  adopted  here,  the 
base  milk  of  a  producer  is  defined  as  the 
producer  milk  of  a  producer  in  each 
month  of  February  through  May  that  is 
not  in  excess  of  the  producer's  base 
multiplied  by  the  number  of  days  in  the 
month.  Excess  milk  means  the  producer 
milk  of  a  producer  in  each  month  of 
February  through  May  in  excess  of  the 
producers  base  milkfra-  the  month  and 
all  the  producer  milk  of  a  producer  who 
has  no  base  milk. 

Producers  whose  milk  was  delivered 
to  a  nonpooi  plant  that  became  a  pool 
plant  after  the  begiiming  of  the  base- 
forming  period  should  be  assigned  bases 
calculated  as  if  the  plant  had  been  a 
pool  plant  during  the  base-forming 
period.  A  base  assigned  in  this  manner 
would  not  be  transferable. 

A  base  earned  by  any  producer  who 
supplied  the  market  in  the  base-forming 
period  should  be  transferable. 
Transferability  is  an  appropriate 
provision  to  include  in  the  plan  because 
a  base  is  something  of  value  that  has 
been  earned,  and  the  base-holder  or  his/ 
her  heirs  should  be  compensated  for 
that  value  when  the  base-holder  dies  or 
when  the  farm  of  a  base-holder  is  sold. 
For  ease  in  administering  this  provision, 
the  amount  of  base  transferable  should 
either  be  its  entirety  or  in  amounts  not 
less  than  300  pounds. 


A  base  transfer  would  be  effective  on 
the  first  day  of  the  month  following  the 
date  on  which  an  application  signed  by 
the  base  holder  or  his/her  heirs  is 
received  by  the  market  administrator. 
Although  the  cooperative  coalition  also 
specified  that  the  person  receiving  the 
base  should  be  required  to  sign  the 
transfer  application,  this  requirement 
has  not  been  adc^ted.  There  is  no 
apparent  reason  why  the  recipient  of  a 
base  should  be  required  to  sign  the 
apphcation,  and  this  particular 
requirement  merely  adds  unnecessary 
expense  to  the  administration  of  the 
base  plan  provisions.  If  a  base  is  held 
jointly,  the  apphcation  for  transfer 
should  be  signed  by  all  joint  holders  or 
their  heirs  to  insiu-e  that  there  is  no 
misunderstanding  between  the  parties 
involved  in  the  transfer. 

A  base  established  by  a  partnership 
may  be  divided  between  partners  on  any 
basis  agreed  on  in  writing  by  them  as 
long  as  written  notification  of  the 
agreed-upon  division,  signed  by  each 
partner,  is  received  by  the  market 
administrator  prior  to  the  first  day  of  the 
month  in  which  the  division  is  to  be 
effective. 

To  insure  that  the  exchange  of  bases 
between  producers  are  bona  fide 
transfers,  a  producer  who  transferred  all 
or  part  of  his/her  base  on  or  after 
February  1  should  not  be  pCTmitted  to 
receive  other  base  by  transfer  that  would 
be  applicable  within  the  February-May 
period  of  the  same  year.  In  addition,  a 
producer  who  received  base  by  transfer 
on  or  after  February  1  should  not  be 
permitted  to  transfer  a  portion  of  thai 
base  to  be  applicable  within  the 
February-May  period  of  the  same  year, 
but  should  be  permitted  to  transfer  the 
entire  base. 

A  producer  who  delivered  at  least  77 
days'  production  during  the  base- 
forming  period  would  receive  a  base 
computed  on  the  same  basis  as  a 
producer  who  delivered  continuously 
throughout  the  entire  period  in 
situations  that  may  occur  as  a  result  of 
natural  disaster,  temporary  suspension 
of  a  health  permit,  or  temporary  loss  of 
market  when  cut  off  by  a  buying 
handler.  Such  a  base  would  be 
computed  by  dividing  the  producer  s 
total  producer  milk  during  the  three- 
month  period  by  the  number  of  davs  of 
production.  Producers  who  come  on  :he 
market  during  the  base-paying  months 
should  be  assigned  the  excess  milk 
price. 

In  some  instances,  a  natural  disaster 
may  cause  a  producer  to  suffer  a 
significantly  reduced  rate  of  production 
or  force  the  producer  to  temporarily 
discontinue  milk  production.  In  such  a 
case,  the  plan  would  provide  hardship 
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relief  by  assigning  a  producer  a  base 
equal  to  his/her  average  daily  producer 
milk  deliveries  in  the  month 
immediately  preceding  the  month 
during  which  the  hardship  occurred. 

Inclusion  of  a  base-excess  plan  under 
the  merged  order  will  require  the 
computation  of  a  uniform  price  during 
the  non-base-paying  months  of  June 
through  January  and  uniform  prices  for 
base  and  excess  milk  during  the  other 
months  of  the  year.  The  steps  to  be 
followed  in  computing  these  prices  are 
contained  in  §  1007.61. 

One  change  should  be  made  in  the 
computation  of  the  uniform  price  for 
excess  milk.  As  now  in  Orders  7  and  93 
and  as  proposed  by  the  cooperative 
coalition  in  §  1007.61(b)(1).  the  uniform 
price  for  excess  milk  would  be 
computed  by  multiplying  the  pounds  of 
excess  milk  that  do  not  exceed  the 
pounds  of  milk  assigned  to  Class  III  by 
the  Class  III  price,  any  remaining  excess 
pounds  by  the  Class  II  price,  and.  if 
there  are  excess  pounds  remaining,  by 
the  Class  I  price.  The  total  value  so 
computed  then  would  be  divided  by  the 
total  pounds  of  excess  milk  to  arrive  at 
the  uniform  price  for  excess  milk. 

This  procedure  should  be  modified 
slightly  to  reflect  the  incorporation  of 
Class  III-A  pricing  in  the  order. 
Specifically,  a  new  step  should  be 
added— i.e..  §  1007.61[b)(l)(i)— that 
would  first  multiply  the  pounds  of 
excess  milk  that  do  not  exceed  the 
pounds  of  milk  assigned  to  Class  III-A 
by  the  Class  III-A  price.  The  remaining 
excess  pounds  would  then  be 
multiplied  by  the  Class  III  price,  the 
Class  II  price,  and  finally,  if  there  are 
any  excess  pounds  left,  by  the  Class  I 
price. 

Without  this  modification,  any  milk 
that  was  assigned  to  Class  III-A  would 
reduce  the  uniform  price  for  base  milk, 
instead  of  the  uniform  price  for  excess 
milk.  This  would  narrow  the  difference 
between  the  two  prices,  thereby 
reducing  the  incentive  for  producers  to 
level  out  their  production,  which  is  the 
primary  purpose  of  the  base-excess 
plan. 

2(e).  Administrative  Provisions 

The  administrative  duties  of  the 
market  administrator  are  detailed  under 
§  1000.3  of  the  General  Provisions, 
which  pertain  to  all  milk  orders.  In 
§  1000.5  of  the  General  Provisions,  a 
handler's  responsibility  for  records  and 
facilities  are  also  detailed. 

Handler  Reports 

The  responsibility  of  handlers  to 
establish  and  maintain  certain  records 
of  their  operations  and  to  make  such 
records  and  facilities  available  to  the 


market  administrator  are  set  forth  in 
§  1000.5  of  the  General  Provisions.  That 
section  relates  to  the  adequacy  of  the 
records  of  the  handler  and  the  period  of 
time  for  which  they  should  be 
maintained. 

The  requirements  of  handlers  to 
maintain  such  records,  and  to  make 
reports  of  receipts  and  utilization  to  the 
market  administrator  under  §§  1007.30. 
1007.31.  and  1007.32  of  the  proposed 
order,  are  similar  to  the  requirements 
that  are  now  contained  in  the  five  orders 
to  be  merged. 

To  compute  the  uniform  price  and  the 
prices  for  base  and  excess  milk,  the 
market  administrator  must  first  receive 
a  report  of  receipts  and  utilization  from 
each  of  the  handlers  in  the  pool.  Section 
30  of  the  order  describes  who  should 
file  a  report  of  receipts  and  utilization, 
what  the  report  should  contain,  and 
when  it  should  be  filed.  As  proposed 
and  adopted  here,  this  report  would 
have  to  be  filed  on  or  before  the  5th  day 
after  the  end  of  the  month,  or  not  later 
than  the  7th  day  if  the  report  is 
delivered  in  person  to  the  office  of  the 
market  administrator.  This  filing 
deadline  will  provide  the  market 
administrator  with  sufficient  time  to 
receive  the  reports,  review  and  correct 
them  for  obvious  errors,  compute  each 
handler's  value  of  milk  at  classified 
prices,  compute  the  uniform  price  or 
prices,  and  announce  such  price  or 
prices  by  the  1 1th  day  of  each  month. 

Section  31  of  the  proposed  order 
discusses  the  submission  of  handler 
payroll  reports.  This  report  shows  the 
name  and  address  of  each  producer,  the 
total  pounds  of  milk  received  from  the 
producer,  the  butterfat  content  of  the 
milk,  and  the  price  per  hundredweight 
paid.  This  report  is  due  on  or  before  the 
20th  day  after  the  end  of  the  month. 

Section  32  deals  with  the  reporting  of 
base  milk  for  the  months  of  February 
through  May  and  any  other  reports 
which  the  market  administrator  may 
request.  The  aggregate  quantity  of  base 
milk  received  from  producers  must  be 
reported  on  or  before  the  7th  day  after 
the  end  of  the  month,  while  the  pounds 
of  base  and  excess  milk  received  from 
each  producer  must  be  reported  on  or 
before  the  20th  day  after  the  end  of  each 
month  of  February  through  May. 

The  dates  proposed  for  the  filing  of 
reports,  price  announcements,  and 
payments  were  patterned  after  those  in 
the  Alabama-West  Florida  order.  They 
are  similar,  however,  to  those  provided 
in  other  Federal  orders  in  the  Southeast. 
Therefore,  handlers  under  the  proposed 
Southeast  order  will  be  accustomed  to 
meeting  these  deadlines.  Likewise, 
producers  covered  by  this  order  will 
receive  their  payments  at  about  the 


same  time  as  they  have  received 
payments  under  the  current  Federal 
orders. 

Charge  for  Overdue  Accounts 

.  It  is  essential  to  the  effective 
operation  of  the  proposed  order  that 
handlers  make  their  pajinents  on  time. 

Under  a  marketwiae  pooling 
arrangement,  handlers  with  Class  I 
utilizations  higher  than  the  market 
average  pay  part  of  their  total  use  value 
of  milk  to  the  producer-settlement  fund. 
This  money  is,  in  turn,  paid  out  to 
handlers  with  lower  than  average  Class 
I  utilization  so  that  all  handlers  in  the 
market,  irrespective  of  the  way  they  use 
their  milk,  can  pay  their  producers  the 
same  uniform  price.  The  success  of  this 
arrangement  depends  upon  the  solvency 
of  the  producer-settlement  fund. 

The  prompt  payment  of  funds  due  the 
administrative  and  marketing  service 
funds  is  also  essential  for  the  market 
administrator  to  perform  the  various 
administrative  functions  prescribed  by 
the  order.  E)elinquent  payments  to  these 
funds  could  impair  the  ability  of  the 
market  administrator  to  carry  out  these 
duties  in  a  timely  and  efficient  manner. 

Payment  delinquency  also  results  in 
an  inequity  among  handlers.  Handlers 
who  pay  late  are,  in  effect,  borrowing 
money  from  producers.  In  the  absence 
of  any  late-pajment  charge  equal  to  at 
least  the  cost  of  borrowing  money  from 
commercial  sources,  handlers  who  are 
delinquent  in  their  payments  would 
have  a  financial  advantage  relative  to 
those  handlers  making  timely  payments. 

The  late-payment  charges  included  in 
the  proposed  order  are  not  a  substitute 
for  prompt  payments  by  handlers;  those 
handlers  delinquent  in  their  obligations 
would  still  be  subject  to  legal 
enforcement  action  as  authorized  under 
the  Act. 

Under  the  late  payment  provisions, 
overdue  handler  obligations  would  be 
increased  by  1.5  percent  on  the  day  after 
the  due  date.  Any  remaining  unpaid 
portion  of  the  original  obligation  would 
be  increased  by  1.5  percent  on  the  same 
date  of  each  succeeding  month  until  the 
obligation  is  paid. 

The  late  payment  charge  should  apply 
not  only  to  the  original  obligation  but 
also  to  any  unpaid  charges  previously 
assessed.  They  would  apply  whether  the 
obligation  is  paid  one  day  late  or  ten 
days  late,  and  would  be  applicable  to 
both  fully  regulated  and  partially 
regulated  handlers  alike. 

The  disposition  of  the  late  payment 
charge  would  be  determined  by  the 
account  to  which  it  is  due.  A  charge 
resulting  from  an  unpaid  obligation  to 
the  producer-settlement  fund  would  go 
into  that  fund.  By  the  same  token,  a 


charge  resulting  from  an  unpaid 
obligation  for  coder  administration  w 
marketing  services  would  go  into  those 
respective  funds. 

"The  proposed  rate  of  1.5  percent  per 
month  is  reasonable  and  is  not  less  than 
the  current  annual  rate  for  short-term 
loans. 

Expenses  of  Administration 

The  expenses  for  the  administration 
of  the  proposed  order  should  be  borne 
by  regulated  handlers  under  the  order. 

Section  1007.85  provides  that  each 
handler  shall  pay  to  the  market 
administrator  his/her  pro  rata  share  of 
the  expenses  of  administration  of  the 
order.  Accordingly,  on  or  before  the 
15th  day  after  the  end  of  the  month, 
each  handler  vvill  be  required  to  pay  the 
market  administrator  five  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  determine  is 
necessary,  vdth  respect  to  receipts  of 
producer  milk,  including  such  handler's 
own  production,  but  excluding  receipts 
from  a  cooperative  association  acting  as 
a  handler  for  milk  delivered  to  pool 
plants  of  other  handlers.  The  payment 
shall  also  apply  to  other  source  milk 
allocated  to  Class  I  and  to  route 
disposition  in  the  marketing  area  by 
partially  regulated  distributing  plants. 

To  administer  the  order  properly,  the 
market  administrator  must  have 
sufficient  funds  to  cover  his  costs.  The 
Act  specifically  stales  that  such  cost  of 
administration  shall  be  borne  by 
handlers  through  an  assessment  on  such 
handlers. 

A  principal  function  of  the  market 
administrator's  office  is  to  verify  the 
receipts  and  disposition  of  milk  from  all 
sources.  Equity  in  sharing  the  cost  of 
administration  of  the  order  among 
handlers  will  be  achieved  by  applying 
the  administrative  assessment  on  the 
basis  of  milk  received  from  dairy 
farmers  as  well  as  on  other  source  milk 
allocated  to  Class  I. 

The  proposed  order  provides  that  a 
cooperative  shall  be  the  handier  for  its 
member  milk  which  it  delivers  in  tank 
trucks  from  the  farm  to  pool  plants  of 
other  handlers.  The  cooperative  is  the 
handler  for  such  milk  basically  for  the 
purpose  of  accounting  to  its  individual 
member  producers. 

The  milk  is  producer  milk  at  the  plant 
of  the  receiving  handler  and  is  treated 
the  same  as  any  other  direct  receipt 
from  producers.  Therefore,  the  pool 
plant  operator  who  receives  the  milk 
should  pay  the  administrative 
assessment  on  such  milk.  The 
cooperative,  however,  would  be  liable 
for  the  adniimstxative  assessment  lor 
any  amounl  by  which  the  farm  weights 
of  the  producer  milk  exceeds  the 
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weights  at  the  plant  on  which  the  plant 
operator  purchased  the  milk  from  the 
cooperative. 

The  market  administrator  must  verify, 
by  audit,  the  receipts  and  utilization  of 
pool  plants  whether  the  plant  operator 
buys  milk  directly  from  producers  or 
through  a  cooperative  association  as  a 
handler.  It  is  appropriate,  therefore,  that 
the  pool  plant  operator  receiving  such 
milk  should  pay  the  administrative 
assessment  on  the  milk  on  the  same 
basis  as  all  other  producer  milk  received 
at  the  plant. 

In  the  case  of  unregulated  milk 
entering  the  market  through  a  regulated 
plant  for  Class  I  use,  the  regulated 
handler  who  utilizes  the  unregulated 
milk  must  report  to  the  market 
administrator  the  receipts  and  use  of 
such  milk.  It  is  appropriate,  therefore, 
that  the  regulated  handler  should  be 
responsible  for  payment  for  the 
administrative  assessment  on  such 
unregulated  milk. 

While  the  proposed  order  is  designed 
so  that  the  cost  of  administration  is 
shared  equitably  among  handlers 
distributing  milk  in  the  proposed 
marketing  area,  an  assessment  should 
not  be  made  on  other  source  milk  on 
which  an  assessment  was  made  under 
another  Federal  milk  marketing  order. 

Marketing  Service  Deduction 

Proper  payment  to  producers  is 
assured  by  the  verification  of  producer 
weights  and  producer  butterfat  tests  and 
by  keeping  producers  well  informed 
about  marketing  conditions. 

If  a  producer  is  a  member  of  a 
cooperative  association,  these  services 
are  perfonned  by  the  cooperative 
association  and  are  paid  for  by  the 
members  of  the  cooperative  association. 
In  the  case  of  nonmember  producers, 
however,  the  Act  authorizes  a  handler  to 
deduct  a  fee  from  the  payment  to 
norunember  producers  for  marketing 
services,  which  are  provided  by  the 
market  administrator  or  an  agent 
selected  by  the  market  administrator. 

There  is  no  need  for  the  market 
administrator  to  duplicate  the  services 
which  a  cooperative  association 
normally  provides  for  its  membership. 
However,  since  the  market 
administrator  must  rely  on  the 
cooperative's  results  to  insure  a  proper 
accounting  of  milk  and  butterfat,  it  is 
essential  that  the  cooperative 
association's  performance  of  these 
marketing  services  be  reviewed  by  the 
Secretary.  A  cooperative  association 
will  not  be  entitled  to  perform 
marketing  services  until  it  files  an 
application  to  do  so  with  the  market 
administrator  and  demonstrates  that  it  is 


fully  qualified  and  capable  of 
performing  these  services. 

Section  1007.86  of  the  proposed  order 
provides  the  procedure  by  which 
producers  pay  the  cost  of  marketing 
services  provided  by  the  market 
administrator. 

Nonmember  producers  who  will  be 
pooled  under  the  proposed  order  will  be 
dispersed  over  a  wide  geographic  area. 
It  is  likely  that  the  cost  to  the  market 
administrator  of  performing  marketing 
services  for  nomnembers  will  be  as  high 
as  that  now  incurred  under  the  separate 
orders.  Therefore,  the  cooperative 
coalition  proposal  for  a  seven-cent 
maximum  fee  should  be  adopted.  This 
is  the  maximum  fee  now  permitted 
under  Orders  93  and  108,  but  slightly 
higher  than  the  level  currently 
permitted  under  Orders  7,  94.  and  96.  It 
should  be  stressed,  however,  that  this  is 
a  maximum  fee* that  may  be  charged  for 
these  services;  it  may  be  that  the  market 
administrator  can  perform  these  services 
at  a  lower  rate.  Nevertheless,  to  err  on 
the  side  of  caution,  a  se\*en-cent 
maximum  fee  should  be  provided. 

The  separate  funds  that  have  been 
accumulated  under  each  of  the  orders  to 
defray  the  costs  of  administration  and 
providing  mariceting  services  to 
producers,  as  vroH  as  the  producer- 
settlement  fund  reserx-es,  should  be 
consolidated  under  the  merged  order. 
Consolidation  of  these  funds  provides 
an  effective  and  equitable  way  of 
avoiding  an  interruption  of  services  and 
regulation  in  the  area.  Any  liabilities  of 
such  funds  under  the  current  orders 
should  be  paid  from  the  appropriate 
new  fund  under  the  merged  order. 
Similarly,  any  obligations  that  are  due 
to  the  several  funds  under  the 
individual  orders  should  be  paid  to  the 
appropriate  combined  fund  under  the 
merged  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Fiodii^ 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
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that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  Southeast  order,  which  merges 
and  amends  the  Georgia,  Alabama-West 
Florida,  Greater  Louisiana,  New 
Orleans-Mississippi,  and  Central 
Arkansas  orders,  as  hereby  proposed  to 
be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  each  of  the  aforesaid 
marketing  areas,  and  the  minimum 
prices  specified  in  the  tentative 
marketing  agreements  and  the  orders,  as 
hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as.  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held; 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreements  and  the 
orders  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products;  and 

(e)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
each  handler  to  contribute  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1007.85  of 
the  aforesaid  tentative  marketing 
agreement  and  the  Southeast  order. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  proposed  orders, 
as  hereby  proposed  to  be  amended.  The 
following  order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
respective  marketing  areas  of  these 
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orders  is  recommended  as  the  detailed 
and  appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 

1.  The  authority  citation  for  7  CFR 
Part  1007  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  7  CFR  part  1007  is  revised  to  read 
as  follows: 

PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

Subpart— Order  Regulating  Handling 
General  Provisions 

Sec. 

1007.1  General  provisions. 

Definitions 

1007.2  Southeast  marketing  area. 

1007.3  Route  disposition. 

1007.4  Plant. 

1007.5  Distributing  plant. 

1007.6  Supply  plant. 

1007.7  Pool  plant. 

1007.8  Nonpool  plant. 

1007.9  Handler. 

1007.10  Producer-handler. 

1007.11  (Reserved) 

1007.12  Producer. 

1007.13  Producer  milk. 

1007.14  Other  source  milk. 

1007.15  Fluid  milk  product. 

1007.16  Fluid  cream  product. 

1007.17  Filled  milk. 

1007.18  Cooperative  association. 

1007.19  Commercial  food  processing 
establishment. 

1007.20  Product  prices. 

Handler  Reports 

1007.30  Reports  of  receipts  and  utilization. 

1007.31  Payroll  reports. 

1007.32  Other  reports. 

Classification  of  Milk 

1007.40  Classes  of  utilization. 

1007.41  Shrinkage. 

1007.42  Classification  of  transfers  and 
diversions. 

1007.43  General  classification  rules. 

1007.44  Classification  of  producer  milk. 

1007.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1007.50  Class  prices. 

1007.51  Basic  formula  prices^ 

1007.52  Plant  location  adjustments  for 
handlers. 

1007.53  Announcement  of  class  prices. 

1007.54  Equivalent  price. 

Uniform  Prices 

1007.60  Handler's  value  of  milk  for 
computing  uniform  prices. 

1007.61  Computation  of  uniform  price 
(including  weighted  average  price  and 
uniform  prices  for  base  and  excess  milk). 


1007.62    Announcement  of  uniform  prices 
and  butterfat  differential. 

Payments  for  Milk 

1007.70  Producer-settlement  fund. 

1007.71  Payments  to  the  producer- 
settlement  fund. 

1007.72  Payments  from  the  producer- 
settlement  fund. 

1007.73  Pav-ments  to  producers  and  to 
cooperative  associations. 

1007.74  Butterfat  differential. 

1007.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1007.76  Payrtients  by  handler  operating  a 
partially  regulated  distributing  plant. 

1007.77  Adjustment  of  accounts. 

1007.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1007.85  Assessment  for  order 
administration. 

1007.86  Deduction  for  marketing  ser\'ices. 

Base-Excess  Plan 

1007.90  Base  milk. 

1007.91  Excess  milk. 

1007.92  Computation  of  base  for  each 
producer. 

1007.93  Base  rules. 

1007.94  Announcement  of  established 
bases. 

Authority:  7  U.S.C.  601-674. 

Subpart— Order  Regulating  Handling 
General  Provisions 

§1007.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of,this  order. 

Definitions 

§  1007.2    Southeast  marketing  area. 

The  "Southeast  marketing  area," 
hereinafter  called  the  "marketing  area," 
means  all  territory  within  the  bounds  of 
the  following  Alabama,  Florida,  Georgia, 
Mississippi,  Tennessee,  and  Arkansas 
counties  and  Louisiana  parishes, 
including  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal. 
State,  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed 
counties  or  parishes: 

Zonel 

Arkansas  Counties 

Baxter,  Clay.  Fulton,  Greene,  Izard, 
Lawrence,  Randolph,  and  Sharp. 

Tennessee  Counties 

Clay,  Fentress,  Henry.  Houston. 
Jackson,  Lake,  Macon,  Montgomery, 
Obion,  Overton.  Pickett,  Robertson, 


Stewart.  Sumner,  Trousdale,  and 
Weakley, 

Zone  2    . 

Arkansas  Counties 

Cleburne,  Craighead,  Independence, 
Jackson,  Johnson,  Mississippi,  Newton, 
Poinsett,  Pope,  Searcy,  Stone,  and  Van 
Buren. 

Tennessee  Counties 

Bedford,  Benton,  Bledsoe,  Cannon, 
Carroll,  Cheatham,  Chester,  Coffee, 
Crockett,  Davidson,  DeKalb,  Decatur, 
Dickson,  Dyer,  Gibson.  Grundy, 
Haywood,  Henderson,  Hickman, 
Humphreys,  Lauderdale,  Lewis, 
Madison.  Marshall,  Maury,  Perry, 
Putnam,  Rutherford.  Smith,  Tipton,  Van 
Buren,  Warren,  White,  Williamson,  and 
Wilson. 

Zone  3 

Arkansas  Counties 

Conway,  Crittenden,  Cross,  Faulkner, 
Perry,  St  Francis,  White,  Woodruff,  and 
Yen.      N 

Tennessee  Counties 

Fayette,  Franklin,  Giles,  Hardeman, 
Hardin,  Lawrence,  Lincoln,  McNairv. 
Moore,  Shelby,  and  Wayne. 

Zone  4 

Alabama  Counties 

Colbert,  De  Kalb,  Franklin,  Jackson. 
Lauderdale,  Lawrence,  Limestone, 
Madison,  Marshall,  and  Morgan. 

Arkansas  Counties 

Arkansas,  Garland,  Grant,  Hot  Spring, 
Jefferson,  Lee,  Lonoke,  Monroe, 
Montgomery.  Phillips.  Polk.  Prairie, 
Pulaski,  and  Saline. 

Georgia  Counties 

Gilmer,  Towns,  and  Union. 
Mississippi  Counties 

Alcorn,  Benton,  Coahoma.  DeSoto, 
Itawamba,  Lafayette,  Lee,  Marshall, 
Panola,  Pontotoc,  Prentiss,  Quitman, 
fate,  Tippah,  Tishomingo,  Tunica,  and 
Union. 

Zone  5 

Alabama  Counties 

Blount.  Cherokee,  Cullman,  Etowah. 
^ayette,  Lamar.  Marion,  Walker,  and 
Winston. 

Arkansas  Counties 

Clark,  Cleveland,  Dallas,  Desha, 
Howard,  Lincoln.  Pike,  and  Sevier. 


Georgia  Counties 

Bartow,  Cherokee,  Dawson,  Floyd, 
Gordon,  Habersham.  Lumpkin.  Pickens, 
Rabun,  and  White. 

Mississippi  Counties 

Bolivar,  Calhoun,  Chickasaw, 
Grenada,  Monroe,  Sunflower, 
Tallahatchie,  and  Yalobusha. 

Zone  6 

Alabama  Counties 

Bibb,  Calhoun,  Clay,  Cleburne, 
Jefferson,  Pickens.  Randolph,  Shelby,  St. 
Clair,  Talladega,  and  Tuscaloosa. 

Arkansas  Counties 

Ashley,  Bradley,  Calhoun,  Chicot, 
Columbia,  Drew,  Hempstead,  Lafayette, 
Little  River,  Miller,  Nevada,  Ouachjta. 
and  Union. 

Georgia  Counties 

Banks,  Barrow,  Butts,  Carroll,  Clarke, 
Clayton,  Cobb,  Coweta,  De  Kalb, 
Douglas,  Elbert,  Fayette,  Forsyth, 
Franklin.  Fulton,  Greene,  Gwinnett, 
Hall,  Haralson,  Hart,  Heard,  Henry, 
Jackson,  Jasper,  Lincoln,  Madison, 
Morgan,  Newton,  Oconee,  Oglethorpe, 
Paulding,  Polk,  Putnam,  Rockdale, 
Spalding,  Stephens,  Taliaferro,  Walton, 
and  Wilkes. 

Mississippi  Counties 

Attala,  Carroll,  Choctaw,  Clay. 
Holmes,  Humphreys,  Leflore.  Lowndes, 
Montgomery,  Noxubee,  Oktibbeha, 
Washington,  Webster,  and  Winston. 

Zone  7 

Alabama  Counties 

Chambers.  Chilton,  Coosa,  Greene. 
Hale.  Lee.  Perry,  Sumter  (north  of  U.S. 
80),  and  Tallapoosa. 

Georgia  Counties 

Baldwin.  Bibb,  Burke,  Columbia, 
Crawford,  Glascock,  Hancock,  Harris. 
Jefferson.  Jones,  Lamar,  McDuffie, 
Meriwether,  Monroe,  Muscogee,  Pike, 
Richmond,  Talbot,  Taylor,  Troup, 
Twiggs,  Upson,  Warren.  Washington, 
and  Wilkinson. 

Louisiana  Parishes 

Bienville.  Bossier.  Caddo,  Claiborne. 
East  Carroll,  Jackson,  Lincoln, 
Morehouse,  Ouachita,  Richland,  Union, 
Webster,  and  West  Carroll. 

Mississippi  Counties 

Issaquena,  Kemper,  Leake,  Madison. 
Neshoba,  Sharkey,  and  Yazoo. 


IMI 


Zone  8 

Alabama  Counties 

Autauga.  Bullock,  Dallas,  Elmore. 
Lowndes,  Macon,  Marengo, 
Montgomery,  Russell,  Sumter  (south  of 
U.S.  80),  and  Wilcox. 

Georgia  Counties 

Bleckley,  Bulloch,  Candler, 
Chattahoochee.  Crisp.  Dodge,  Dooly, 
Effingham.  Emanuel.  Evans,  Houston, 
Jenkins,  Johnson,  Laurens,  Macon, 
Marion,  Montgomery,  Peach,  Pulaski, 
Schley.  Screven.  Stewart.  Sumter. 
Tattnall.  Telfair.  Toombs,  Treutlen. 
Webster,  Wheeler,  and  Wilcox. 

Louisiana  Parishes 

Caldwell.  De  Soto.  Franklin,  Madison. 
Natchitoches  (north  of  State  Highway  6 
and  U.S.  84),  Red  River,  Tensas,  and 
Winn. 

Mississippi  Counties 

Claiborne.  Clarke.  Copiah,  Hinds. 
Jasper,  Lauderdale,  Newton,  Rankin, 
Scott,  Simpson,  Smith,  and  Warren. 

Zone  9 

Alabama  Counties 

Barbour,  Butler,  Choctaw,  Clarke, 
Coffee,  Conecuh,  Crenshaw,  Dale. 
Henry.  Monroe,  and  Pike. 

Georgia  Counties 

Appling.  Bacon,  Ben  Hill,  Brjan, 
Calhoun.  Chatham.  Clay.  Coffee. 
Dougherty.  Irwin,  Jeff  Davis,  Lee, 
Liberty,  Long,  Mcintosh,  Quitman, 
Randolph,  Terrell,  Tift,  Turner,  Wayne, 
and  Worth. 

Louisiana  Parishes 

Catahoula,  Concordia,  Grant,  La  Salle, 
Natchitoches  (south  of  State  Highway  6 
and  U.S.  84).  and  Sabine. 

Mississippi  Counties 

Adams.  Covington,  Franklin, 
Jefferson,  Jefferson  Davis,  Jones. 
Lawrence,  Lincoln,  and  Wayne. 

Zone  ID 

Alabama  Counties 

Covington.  Escambia,  (jeneva. 
Houston,  and  Washington. 

Georgia  Counties 

Atkinson.  Baker.  Berrien,  Brantley, 
Brooks,  Camden.  Charlton,  Clinch, 
Colquitt,  Cook,  Decatur,  Early,  Echols, 
Glynn.  Grady.  Lanier,  Lowndes,  Miller, 
Mitchell.  Pierce.  Seminole,  Thomas,  and 
Ware. 

Louisiana  Parishes 

Avoyelles.  Rapides,  and  Vernon. 
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Mississippi  Counties 

Amite,  Forrest,  Greene,  Lamar. 
Marion,  Perry.  Pike.  Walthall,  and 
Wilkinson. 

Zone  11 

Alabama  Counties 

Baldwin  and  Mobile  (more  than  20 
miles  from  the  Mobile  city  hall). 

Florida  Counties 

Escambia.  Okaloosa,  Santa  Rosa,  and 
Walton. 

Louisiana  Parishes 

Allen,  Beauregard.  East  Feliciana, 
Evangeline,  Pointe  Coupee,  St.  Helena. 
St.  Landry,  Tangipahoa  (north  of  State 
Highway  16).  Washington,  and  West 
Feliciana. 

Mississippi  Counties 

George,  Pearl  River,  and  Stone. 

Zone  12 

Alabama  Counties 

Mobile  (within  20  miles  of  the  Mobile 
city  hall). 

Louisiana  Parishes: 

Acadia,  Ascension,  Assumption, 
Calcasieu.  Cameron,  East  Baton  Rouge, 
Iberia,  Iberville.  Jeflerson,  Jefferson 
Davis.  Lafayette,  Lafourche.  Livingston, 
Orleans,  Plaquemines,  St.  Bernard,  St. 
Charles.  St.  James.  St.  John  the  Baptist, 
St.  Martin.  St.  Mary,  St.  Tammany, 
Tangipahoa  (south  of  State  Highway  16), 
Terrebonne.  Vermilion,  and  West  Baton 
Rouge. 

Mississippi  Counties 

Hancock,  Harrison,  and  Jackson. 

§  1 007.3    Route  disposition. 

Route  disposition  means  a  deliver)*  to 
a  retail  or  wholesale  outlet  (except  a 
plant),  either  directly  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor  or 
vending  machine)  of  a  fluid  milk 
product  classified  as  Class  I  milk. 
Packaged  fluid  milk  products  that  are 
transferred  to  a  distributing  plant  from 
a  plant  with  route  disposition  in  the 
marketing  area  and  which  are  classified 
as  Class  I  under  §  1007.40(a)  shall  be 
considered  as  route  disposition  from  the 
transferor  plant,  rather  than  the 
transferee  plant,  for  the  single  purpose 
of  qualifying  it  as  a  pool  plant  under 
§  1007.7(a). 

§1007.4    Plant 

Plant  means  the  land,  buildings, 
facilities,  and  equipment  constituting  a 
single  operating  unit  or  establishment  at 
which  milk  or  milk  products,  including 


filled  milk,  are  received,  processed,  or 
packaged.  Separate  facilities  without 
stationary  storage  tanks  that  are  used 
only  as  a  reload  point  for  transferring 
bulk  milk  from  one  tank  truck  to 
another  or  separate  fiacilities  used  only 
as  a  distribution  point  for  storing 
packaged  fluid  milk  products  in  transit 
for  route  disposition  shall  not  be  a  plant 
under  this  definition. 

§1007.5    Distributing  plant 

Distributing  plant  means  a  plant  that 
is  approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  and  at  which  fluid  milk 
products  are  processed  or  packaged  and 
from  which  there  is  route  disposition  in 
the  marketing  area  during  the  month. 

§  1 007.6    Supply  plant 

Supply  plant  means  a  plant  that  is 
approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  and  from  which  fluid  milk 
products  are  transferred  during  the 
month  to  a  pool  distributing  plant. 

§1007.7    Pool  plant 

Pool  plant  means  a  plant  specified  in 
paragraphs  (a),  (b).  or  (c)  of  this  section, 
or  a  unit  of  plants  as  speciHed  in 
paragraph  (d)  of  this  section,  but 
excluding  a  plant  specified  in  paragraph 
(f)  of  this  section.  The  pooling  standards 
described  in  paragraphs  (a)  through  (c) 
of  this  section  are  subject  to 
modification  pursuant  to  paragraph  (e) 
of  this  section: 

(a)  A  distributing  plant  from  which 
during  the  month: 

(1)  Total  route  disposition,  except 
filled  milk,  is  equal  to  50  percent  or 
more  of  the  total  quantity  of  Grade  A 
fluid  milk  products,  except  filled  milk, 
physically  received  at  such  plant  or 
diverted  therefrom  pursuant  to 
§1007.13;  and 

(2)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  is  at  least  the 
lesser  of  a  daily  average  of  1 ,500  pounds 
or  10  percent  of  the  total  quantity  of 
fluid  milk  products,  except  filled  milk, 
physically  received  or  diverted 
therefrom  pursuant  to  §  1007.13. 

(b)  A  supply  plant  from  which  during 
each  of  the  months  of  July  through 
November  60  percent  (40  percent  during 
each  of  the  months  of  December  through 
June)  of  the  total  quantity  of  Grade  A 
milk  that  is  received  during  the  month 
from  dairy  farmers  (including  producer 
milk  diverted  from  the  plant  pursuant  to 
§  1007.13  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 

§  1007.9(c)  is  transferred  to  pool 
distributing  plants. 

(c)  A  plant  located  within  the 
Southeast  marketing  area  that  is 


operated  by  a  cooperative  association  if 
pool  plant  status  under  this  paragraph  is 
requested  for  such  plant  by  the 
cooperative  association  and  during  the 
month  producer  milk  of  members  of 
such  cooperative  association  is 
delivered  directly  from  farms  to  pool 
distributing  plants  or  is  transferred  to 
such  plants  as  a  fluid  milk  product  from 
the  cooperative's  plant.  Such  deliveries, 
in  excess  of  receipts  by  transfer  from 
pool  distributing  plants,  must  equal  not 
less  than  60  percent  of  the  total 
producer  milk  of  such  cooperative 
association  in  each  of  the  months  of  July 
through  November,  and  40  percent  of 
such  milk  in  each  of  the  months  of 
December  through  June.  The  plant's 
pool  plant  status  shall  be  subject  to  the 
following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraphs  (a)  or  (b)  of 
this  section  or  under  the  provisions  of 
another  Federal  order  applicable  to  a 
distributing  plant  or  a  supply  plant;  and 

(2)  Jhe  plant  is  approved  by  a  duly 
constituted  regulator)'  agency  to  handle 
Grade  A  milk. 

(d)  Two  or  more  plants  operated  by 
the  same  handler  and  that  are  located 
within  the  Southeast  marketing  area 
may  qualify  for  pool  status  as  a  unit  by 
meeting  the  total  and  in-area  route 
disposition  requirements  specified  in 
paragraph  (a)  of  this  section  and  the 
following  additional  requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section: 

(2)  Other  plants  in  the  unit  must 
process  only  Class  I  or  Class  II  products 
and  must  be  located  in  a  pricing  zone 
providing  the  same  or  a  lower  Class  I 
price  than  the  price  applicable  at  the 
distributing  plant  included  in  the  unit 
pursuant  to  paragraph  (d)(1); 

(3)  A  written  request  to  form  a  unit, 
or  to  add  or  remove  plants  from  a  unit, 
must  be  filed  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  it  is  to  be  effective. 

(e)  The  applicable  percentages  in 
paragraphs  (a)  through  (c)  of  tJiis  section 
may  be  increased  or  decreased  up  to  10 
percentage  points  by  the  market 
administrator  if,  following  a  written 
request  for  such  a  revision,  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  the  revision  by 
conducting  an  investigation  and 
conferring  with  the  Director  of  the  Dairy 
Division.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
market  administrator  shall  issue  a  notice 
stating  that  the  revision  is  being 


considered  and  inviting  written  data, 
views,  and  arguments.  Any  decision  to 
revise  an  applicable  percentage  must  be 
issued  in  writing  seven  days  before  the 
effective  date. 

(f)  The  term  pool  plant  shall  not  ajjply 
to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  plant  as  defined  in 
§  1007.8(e); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  the  Southeast 
marketing  area,  meets  the  pooling 
requirements  of  another  Federal  order, 
and  has  had  greater  sales  in  such  other 
Federal  order  marketing  area  for  three 
consecutive  months,  including  the 
current  month; 

(4)  A  plant  quaUfied  pursuant  to 
paragraph  (a)  of  this  section  which  is 
located  in  another  order's  marketing 
area  and  which  is  required  to  be 
regulated  under  such  other  order 
because  of  its  location  within  the  other 
order's  marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  such  other 
order  than  are  made  to  plants  regulated 
under  this  part,  or  such  plant  has 
automatic  pooling  status  under  such 
other  order. 

§  1007.8    Nonpool  plant 

Nonpool  plant  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  Other  order  plant  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  nonpool  plant  that  is  not 
an  other  order  plant,  a  producer-handler 
plant,  or  an  exempt  plant,  from  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  Unregulated  supply  plant  means  a 
supply  plant  that  does  not  qualify  as  a 
pool  supply  plant  and  is  not  an  other 
order  plant,  a  producer-handler  plant,  or 
an  exempt  plant. 

(e)  Exempt  plant  means  a  plant: 
(1)  Operated  by  a  governmental 

agency  from  which  fluid  milk  products 
are  distributed  in  the  marketing  area. 
Such  plant  shall  be  exempt  from  all 
provisions  of  this  part;  or 


the  processing  and  packaging  business 
are  his/her  personal  enterprise  and 
personal  risk. 


(2)  Which  has  monthly  route 
disposition  of  100.000  pounds  or  less 
during  the  month.  Such  plant  will  be 
exempt  from  the  pricing  and  pooling 
provisions  of  this  order,  but  the  handler     §  ^^'^'^  ^    (Reserved] 
will  be  required  to  file  periodic  reports 
as  prescribed  by  the  market 
administrator  to  enable  determination  of 
the  exempt  status  of  such  handler. 


§1007.9    Handler. 

Handler  means: 

(a)  Any  person  who  operates  one  or 
more  pool  plants; 

(b)  Any  cooperative  with  respect  to 
producer  milk  which  it  causes  to  be 
diverted  pursuant  to  §  1007.13  for  the 
account  of  such  cooperative  association; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  imder  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  defivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  of  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples.  Milk  for  which 
the  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered; 

(d)  Any  person  who  operates  a 
partially  regulated  distributing  plant; 

(e)  A  producer-handler; 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1007.8(a); 

(g)  Any  person  who  operates  an 
unregulated  supply  plant;  and 

(h)  Any  person  who  operates  an 
exempt  plant. 

§1007.10    Producer-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
monthly  route  disposition  in  excess  of 
100,000  pounds  per  month; 

(b)  Receives  no  Class  I  milk  from 
sources  other  than  his/her  own  farm 
production  and  pool  plants; 

(c)  Disposes  of  no  other  source  milk 
as  Class  I  milkj  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  pool  plants)  and  the  operation  of 


§1007.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  producer; 

(2)  Received  by  a  handler  described  in 
§  1007.9(c);  or 

(3)  Diverted  from  a  pool  plant  in 
accordance  with  §  1007.13. 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  such  person  whose  milk  is 
delivered  to  an  exempt  plant,  excluding 
producer  milk  diverted  to  such  exempt 
plant  pursuant  to  §  1007.13; 

(3)  Any  person  with  respect  to  milk 
produced  by  such  person  which  is 
diverted  to  a  pool  plant  from  an  other 
order  plant  if  the  other  order  plant 
designates  such  person  as  a  producer 
under  that  order  and  such  milk  is 
allocated  to  Class  II  or  Class  III 
utilization  pursuant  to 

§  1007.44(a)(8)(iii)  and  the 
corresponding  step  of  §  1007.44(b);  or 

(4)  Any  person  with  respect  to  milk 
produced  by  such  person  which  is 
reported  as  diverted  to  an  other  order 
plant  if  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order. 

§1007.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is; 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  by  the  operator  of 
the  plant; 

(b)  Received  by  a  handler  described  in 
§  1007.9(c); 

(c)  Diverted  from  a  pool  plant  to  the 
pool  plant  of  another  handler.  Milk  so 
diverted  shall  be  deemed  to  have  been 
received  at  the  location  of  the  plant  to 
which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  cooperative  association  to  a 
nonpool  plant  that  is  not  a  producer-, 
handler  plant,  subject  to  the  following 
conditions: 

(1)  In  any  month  of  December  through 
June,  not  less  than  four  days'  production 
of  the  producer  whose  milk  is  divert  cd 
is  physically  received  at  a  pool  plant 
during  the  month; 
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(2)  In  any  month  of  July  through 
November,  not  less  than  ten  days' 
production  of  the  producer  whose  milk 
is  diverted  is  physically  received  at  a 
pool  plant  during  the  month: 

(31  The  total  quantity  of  milk  so 
diverted  during  the  month  by  a 
c(  iperative  association  shall  not  exceed 
3;:  percent  during  the  months  of  July 
through  November,  or  50  percent  during 
the  months  of  December  through  June, 
of  the  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to,  and  physically  received  at. 
pool  plants  during  the  month: 

(4)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursuant 
to  paragraph  (d)  of  this  section.  The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  33  percent 
during  the  months  of  July  through 
November,  or  50  percent  during  the 
months  of  December  through  June,  of 
the  producer  milk  physically  received  at 
such  plant  during  the  month; 

(5]  Any  milk  diverted  in  e.xcess  of  the 
limits  prescribed  in  paragraphs  (d)  (31 
and  (4)  of  this  section  shall  not  be 
producer  milk.  The  diverting  handler 
shall  designate  the  dairy  farmer 
deliveries  that  will  not  be  producer  milk 
pursuant  to  paragraphs  (dl  (3)  and  (4)  of 
this  section.  If  the  handler  fails  to  make 
such  designation,  no  milk  diverted  by 
such  handler  shall  be  producer  milk; 

(6)  To  the  extent  that  it  would  result 
in  nonpool  status  for  the  plant  from 
which  diverted,  milk  diverted  for  the 
account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  producer  milk: 

(7)  The  cooperative  association  shall 
designate  the  dairy  farm  deliveries  that 
arc  not  producer  milk  pursuant  to 
paragraph  (d)(6)  of  this  section.  If  the 
cooperative  association  fails  to  make 
.such  designation,  no  milk  diverted  by  it 
to  a  nonpool  plant  shall  be  producer 
milk: 

(8)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted;  and 

(9)  The  market  administrator  may 
increase  or  decrease  the  applicable 
percentages  in  paragraphs  (d)  (3)  and  (4) 
of  this  section  by  up  to  10  percentage 
points,  and  may  increase  or  decrease  the 
10-day  and  4-day  delivery  requirements 
in  paragraphs  (d)  (1)  and  (2)  of  this 
section  by  50  percent  if,  following  a 
written  request  for  such  a  revision,  the 
market  administrator  fmds  that  such 
revision  is  necessary  to  assure  orderly 
marketing  and  efficient  handling  of  milk 
in  the  marketing  an;a.  Before  making 
.such  a  Gilding,  the  market  administrator 


shall  investigate  the  need  for  the 
revision  by  conducting  an  investigation 
and  conferring  with  the  Director  of  the 
Dairy  Division.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  an 
applicable  percentage  must  be  issued  in 
writing  seven  days  before  the  effective 
date. 

§  1007.14    Ottter  source  milk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in 

§  1007.40(b)(1)  from  any  source  other 
than  producers,  a  handler  described  in 
§  1007.9(c).  or  pool  plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1007.40(b)(1): 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1007.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month:  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1007.40(b)(1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§1007.15    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  ai^  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
recon.stituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whev:  and 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1 007. 16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cn-am  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

§1007.17    Filled  milk. 

Filled  milk  means  ajiy  combination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat     • 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers.  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§1007.18    Cooperative  association. 

Cooperative  association  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines  after  application  by  the 
association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  "Capper- Volstead  Act;"  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  be  engaged 
in  making  collective  sales  of,  or 
marketing,  milk  or  milk  products  for  its 
members. 

§  1 007. 1 9    Commercial  food  processing 
establisiiment 

Commercial  food  processing 
establishment  means  any  facility,  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products,  and  has  no  disposition  of 
fiuid  milk  products  or  fluid  cream 
products  other  than  those  that  it 
received  in  consumer  type  packages. 
Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including,  but 
not  limited  to.  provisions  in  §§  1007.13. 
1007.41.  and  1007.52. 

§  1 007.20    Product  prices. 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 
the  Dairy  Division.  Agricultural 
Marketing  Service,  shall  be  used,  where 
specified,  in  calculating  the  basic 


formula  prices  pursuant  to  §  1007^1. 
The  term  "workday"  as  used  in  this 
sectitm  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
holiday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  !5  days  of  the 
month,  of  the  daily  prices  per  pound  of 
Grade  A  (■92-score)  butter  on  the  Chicago 
Mercantile  E.xchange.  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  cheddiv  cheese  in  40-pound  blocks. 
The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay. 
WI).  using  the  price  reported  each  week 
as  the  price  for  the  day  of  the  report  and 
for  each  following  workday  until  the 
next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  first  15  days 
of  the  month  computed  as  follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported; 
and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  1 5  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  poimd 
of  edible  whey  powder 
(nonhygrascopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area.  The  average  shall  be 
computed  using  the  price  reported  each 
week  as  the  daily  price  for  that  day  and 
for  each  preceding  workday  until  the 
day  such  price  was  previously  repjorted. 

Handler  Reports 

§1007.30    (Reports  ol  receipts  and 
utilization. 

On  or  before  the  5th  day  after  the  end 
of  the  month  (if  postmarioed),  or  not 
later  than  tbe  7th  day  if  the  report  is 
delivered  in  person  to  the  office  of  the 
market  administrator,  each  handler  shall 
report  for  such  mcrath  to  the  market 


administrator,  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator, 
as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  its  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  Initlerfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  fi>om  handlers 
described  in  §  1007.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  begaaning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1007.40(b)(1);  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  fieu 
of  producer  milk.  Such  report  shall 
show  also  the  quantity  of  any 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area. 

(c)  Each  handler  described  in  §  1007.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  from 
producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1007.31     Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1007.9  (a),  (b),  and  \c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
detail  prescrU)ed  by  the  market 
administrator,  showing  for  each 
producer: 

(1)  Such  producer's  name  and 
address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer,  shcrwing  separately 
the  pKjunds  of  milk  received  horn  the 
producer  on  each  delivery  day; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight,  the 
gross  amoum  due,  the  amount  and 


nature  of  any  deduction,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects' 
to  make  payment  pursuant  to 
§  1007.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producrr 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1007.32    Other  reports. 

(a)  Each  handler  described  in  §  1007.9 
(a),  (b).  and  (c)  shall  report  to  the  market 
administrator  on  or  before  the  7th  day 
aTter  the  end  of  each  month  of  Febniary 
through  May  the  aggregate  quantity  of' 
base  milk  received  from  producers 
during  the  month,  and  on  or  before  the 
20th  day  after  the  end  of  each  month  of 
Februar\-  through  May  the  pounds  of 
base  niiik  received  from  each  producer 
during  the  month.  In  the  case  of  milk 
diverted  to  another  plant,  the  handler 
shall  also  report  the  pounds  of  base  milk 
of  each  producer  assigned  to  the 
divertee  plant. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  section 
and  §§  1007.30  and  1007.31 ,  each 
handler  shall  report  such  information  as 
the  market  administrator  deems 
necessary  to  verify  or  establish  each 
handler's  obligation  under  the  order. 

Classificatioii  of  Milk 

§1007.40    Classes  of  utilization. 

Except  as  provided  in  §  1007.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  pursuant  to  §  1007.30  shall  be 
classified  as  follows: 

(a)  Class  J  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  111  milk. 

(b)  Class  II  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Disposed  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oiij 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  Quid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cre^m  products  disposed  of 
or  diverted  to  a  commercial  food 
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processing  establishment  if  the  market 
administrator  is  permitted  to  audit  the 
records  of  the  commercial  food 
processing  estabhshment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(il  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use: 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  firozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream,  sour  half-and-half,  sour  cream 
mixtures  containing  nonmilk  items, 
yogurt,  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  whiclvare 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheese  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat,  and  butteroil; 

(iii)  Any  milk  product  in  dry  form 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

.    (3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 


(4)  In  fluid  milk  prbducts,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactor}'  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1007.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1007.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1007.41(a)  to  the  receipts  specified  in 
§  1007.41(a)(2)  and  in  shrinkage 
specified  in  §  1007.41(b)  and  (c). 

(d)  Class  III-A  milk  shall  be  all  skim 
milk  and  butterfat  used  to  produce 
nonfat  dry  milk. 

§1007.41    Shrinkage. 

For  the  purposes  of  classifying  all 
skim  milk  and  butterfat  to  be  reported 
by  a  handler  pursuant  to  §  1007.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product: 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 


(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant): 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1007.9(c),  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchased  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  shall 
be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchased  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
handler:  and 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class 
III  classification  is  requested  by  the 
handler:  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amount  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1),  (2).  (4).  (5).  and  (6) 

of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1007.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 


§  1007.42    Classification  of  transfefs  and 
diversions. 

(a)  Transfers  and  diversions  to  pooJ 
plants.  Skim  milk  or  bulterfal 
trans£erred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  bulk  fluid  cieam  product  from 
a  pool  plant  to  another  pool  plant  shall 
be  classi&ed  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  or  butlerfi 
classified  in  each  class  .shaU  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  traasferee-planl  af^er 
the  computations  pursuant  to 

§  1007.44{a)(12j  and  the  corresponding 
step  of  §  1007.44(b).  The  mnounl  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products. 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1007.44(a)(7) 
or  the  comesponding  step  of 

§  1007.440)),  the  skim  railk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1007.44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  §  1007.44(b).  the  skim  milk  or 
butterfat  so  transferred,  up  to  the  total 
of  the  skim  milk  and  butterfat. 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  I  milk  to  a  greater  extent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  <iiverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  bulk  fluid  cream  product  from 
a  pool  plant  to  an  other  order  plant  shall 
be  classified  in  the  following  manner. 
Such  classification  shall  apply  only  to 
the  skim  milk  or  butterfat  that  is  in 
excess  of  any  receipts  at  die  pool  plant 
from  the  other  plant  of  skim  milk  and 
butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectivBLly,  that  are  in  the  same 
category  as  described  in  paragraph  (b) 
(1),  (2),  or  (3)of  this  section. 

(1)  If  transJFerred  as  packaged  fluid 
milk  products,  dassificalion  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  uader  the  other  order; 

12)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 


which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section): 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators.  trans£a^  or 
diversions  in  bulk  farm  shall  be 
classified  as  Class  II  or  Class  HI  milk  to 
the  extent  of  such  utihzation  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  trf 
establishing  classification  under  this 
paragraph,  classification  shall  be  Class  I 
subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  thaai  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  the  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
imlk,  and  sidni  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  shall  be  in  accordance 
with  the  provisions  of  §  1007.40. 

(c)  Tranters  and  diversions  to 
producer-handlers  and  to  exempt 
plants.  Skim  milk  or  butterfal  that  is 
transferred  or  diverted  from  a  pool  plant 
to  a  producer-handler  trader  another 
Federal  order  or  to  an  eiwmpt  plant 
shall  be  classified: 

(1)  As  Class  I  milk  if  transferred  or 
diverted  to  a  producer-handler; 

(2)  As  Class  I  milk  if  traDsferred  to  an 
exempt  plant  in  the  form  of  a  packaged 
fluid  milk  product; 

(3)  In  accordance  wth  the  utilization 
assigned  to  it  hy  the  market 
administrator  if  transferred  or  diverted 
in  the  form  of  a  bulk  fluid  milk  product 
or  a  bulk  fluid  cream  product  to  an 
exempt  plant.  For  this  purpose,  the 
transferee's  utilization  of  skim  milk  and 
butterfat  in  each  class,  in  series 
beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  ia  the  following 
forms  fr^m  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  a 


producer-handler  plant,  or  an  exempt 
plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  1  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  transferred  in  the  form  of  a 
bulk  fluid  cream  product,  unless  the 
following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in 
such  handler's  report  of  receipts  and 
utilization  filed  pursuant  §  1007.30  for 
the  month  within  which  such 
transaction  occurred;  and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  aad 
butterfat  received  at  such  plairt  which 
are  made  available  for  vwification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  frx)m  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  follcrwiHg 
seqjence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpnol 
plants  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plants 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  romaining Class  1  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
thp  extent  possible  pro  rata  to  any 
remaining  imassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  frmn  pool  plants  and 
other  order  plants; 

(iv)  Transfers Oif  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  regulated  under  any  Federal  mil> 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  1  at  the  traasieree- 
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plant,  shall  be  classiBed  to  the  extent 
possible  in  the  following  sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possit>le  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(Bl  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utihzation,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
bom  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classiBed  on  the  basis  of 
the  second  plant's  utihzation  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  paragraph. 

(e)  Transfers  by  a  handler  described  in 
§  1007.9(c)  to  pool  plants.  Skim  milk 
and  butterfat  transferred  in  the  form  of 
bulk  milk  by  a  handler  described  in 
§  1007.9(c)  to  another  handler's  pool 
plant  shall  be  classifred  pursuant  to 
§  1007.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler's 
plant. 

§  1007.43    General  classification  rules. 

In  determining  the  classiBcation  of 
producer  milk  pursuant  to  §  1007.44. 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 


all  reports  filed  pursuant  to  §  1007.30 
and  shall  compute  separately  for  each 
pool  plant,  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 
§  1007.9  (b)  or  (c)  that  was  not  received 
at  a  pool  plant,  the  pounds  of  skim  milk 
and  butterfat,  respectively,  in  each  class 
in  accordance  with  §§  1007.40, 1007.41, 
and  1007.42.  The  combined  pounds  of 
skim  milk  and  butterfat  so  determined 
in  each  class  for  a  handler  described  in 
§  1007.9  (b)  or  (c)  shall  be  such 
handler's  classification  of  producer 
ihilk; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  the  handler,  the 
pounds  of  skim  milk  in  such  product 
that  are  to  be  considered  under  this  part 
as  used  or  disposed  of  by  the  handler 
shall  be  an  amount  equivalent  to  the 
nonfat  milk  solids  contained  in  such 
product  plus  all  of  the  water  originally 
associated  with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1007.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association; 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignment  under  §  1007.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1007.44  on  a  pro  rata 
basis,  ynless  a  specific  use  of  such 
receipts  is  established  by  the  handler; 
and 

(e)  Class  III-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  use  at  the  plemt. 

§  1 007.44    Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  for  each 
handler  described  in  §  1007.9(a)  for  each 
pool  plant  of  the  handler  separately  the 
classification  of  producer  milk  and  milk 
received  from  a  handler  described  in 
§  1007.9(c).  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfet  to 
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the  utilization  of  such  receipts  by  such 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1007.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(^ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  another 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1007.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1007.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 


specified  in  §  1007.40(b)  (excluding  the 
quantity  of  such  skim  milk  tha>  was 
classified  as  Class  III  milk  pursuant  to 
§  1007.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  apphes,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1007.40(b)(1)  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(4).  (a)(5).  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  any  Federal  milk  order  and  from 
an  exempt  distributing  plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  imregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  fully  regulated  imder  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I.  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (7)(v),  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(8)(ii)(A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  III  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
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pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to-be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  a  hke 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  poimds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1007.9(c),  fluid  milk 
products  from  pool  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1007.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5),  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 


section,  subtract  fit)m  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  poimds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7){v),  (a)(8)(i),  and  (a)(8)  (1) 
and  (ii)  of  this  section  and  that  were  not 
offset  by  transfers  or  diversions  of  fluid 
milk  products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  bom  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  a  like 
cunount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Shoyld  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  then  Class  II).  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  bom  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  thar 
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are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (aKTlIvi)  and  (Q]{\n)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(L2)(ii),  (iii)  and  (iv)  of 
this  ssctioa.  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class:  l  and  ia.  Class  II  and  Class  III 
combined*  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  HI  and  than 
from  Class  II.  with  respect  to  whichever 
of  the.  fbllowing.quantities  represents 
the  lower  proportion  of  Class  1  milk: 

(A)  The  estimated  utilization  of  skim 
miik  of  all  handlers  in  each,  class  as 
announced  for  the  month,  pursuant  to 

§  1007.46(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining,  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each,  class  resulting  from 
transfers. between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragr^ih  (a)(12)(i)  of  this  section  result 
in  the  total  ptounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  IH  combined 
exceeding  the  pounds  of  skim  nulk 
remaining  in  Cass  II  and  Class  in  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds 
remaining  in  Class  I  afier  such  proration 
at  the  pool  plants  at  which  such  other 
source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12Kii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii).of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Qass  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  ntoessary  Class  III  and  then  Class  11 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the- handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i>ot  (ii)  of  this  section  resuh  in 
a  quantity  of  skim  milk  ta  be:  subtracted 


from  Class  f  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  dam  milk  in  Class  I  ^lall  be 
increased  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decceasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handWs  other  pool  plants  shall  be 
adjusted  in  theraveise  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  ai  which  Class  I  utilization  is 
available; 

(1^  Subtract  from  the  pounds  of  skim 
mdk  Eemmning  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool!  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1007.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  (rf  skim  milk  in  producer  milk 
and  milk  received  from  a  handler 
described  in  §  1007. 9(c),  subtract  such 
excess  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning' with  Class  HI.  Any  amount  so 
subtracted  shall  be  known  as  "overage^'; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1007.9(c)  in  each  class  shall  be  the 
combined  pounds  of  skim  milk  and 
butterfat  remaining  in  each  class  after 
the  computations  pursuant  to  pm^graph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§  1 007.45    Market  administrator's  reports 
and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  coaceming 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1007.44(a)(12)  and 
the  corresponding  step  of  §  1007.44(b), 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterM.. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  fbr  the  mondiisraceived- 


from  a  handier  who  has  received  Huid 
milk  products,  or  bulk  fluid  cream 
products  from,  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §§  1007. 43<d)  and 
1007.44  on  the  basis  of  such  report 
(including  aof  reclassificstflon  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required,  to 
correct  eirors  disclosed  in  dxa 
verificatioa  of  such  report. 

(c)  Furnish  each  handler  operating  a; 
pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  ta 
an  other  ordra^  plant  the  class  to  which 
such  shipments  were  allocated  by  the-    - 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary, 
any  changes  in  such  allocation  arising 
from  the  vediication  of  such  report. 

(d)  On,  or  before  the  12lh  day  after  the- 
end  of  each  month,  report  to  each 
cooperative  association  which  so 
requests,  the  percentaga  of  producer 
milk  delivered  by  members  of  such 
association  that  was  used  in  each  class 
by  each  handler  receiving  such  milk. 
For  the  purpose  of  this  report  the  milk 
so  received  shall  he  prorated  to  each 
class  in  accordance  with  the  total 
utilization  of  produeec  milk  hy  such 
handler. 

Class  Prices 

§  1007.50    Glass  prices. 

Subject  to  the  provisions  of  §  1007.52, 
the  class  prices  for  the  montft  per 
hundredweight  of  mdk  containing  3.5% 
butterfat  shall  be  as  fbliows: 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
monthjplus  $3.08. 

(b)  The  Class  II  price  shall  be- 
computed  by  die  Director  of  the  Dairy 
Division  and  transmitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  preceding  month.  The  CTass  II 
price  shall  be  the  basic  Class  II  formula' 
price  computed  pxusuantto  §  I007.5T(b) 
for  the  month  plus  the  amount  that  the 
value  computed  pursuant  to  paragraph 
(b)(1).  of  this  section  exceeds  the  value 
computed  piu^uant  to  paragraph  (b)(2)i 
of  this  section,  plus  any  amount  by 
which  the  basic  Class  II  formula  price 
for  the  second  preceding  month, 
adjusted  pursuant  to  paragraphs  {b)(l) 
and  (b)(2)  of  this  section,  waeless  than 
the  Class  III  price  for  the  second- 
preceding  month. 

( 1 )  Determine  for  the  most  recent  t2<- 
month  period  the  simple  average 
(rounded  ta  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1007.51  and  add  10  cents;  ana 

(2)  Determine  for  the  same  12-mQntit 
period  as  specified  ia  paragraph  {b)(l)  of 


this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 
§  1007.51(b). 

(c)  The  Class  in  price  shall  be  the 
basic  formula  price  for  the  month. 

(d)  The  Class  Ill-A  price  for  the 
month  shall  be  the  average  Central 
States  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  0.4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  paragraph 
(c)  of  this  section  for  the  applicable 
month. 

§  1007.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  oent  using  the  butterfat 
differential  computed  pursuant  to 

§  1007.74. 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1007.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)  (1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1007.19  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949.  as  amended,  for  the  first  15  days 
of  the  preceding  month  and.  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  imder  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  imder  the  Price 
Support  Program  for  edible  whey. 


(ii)  The  gross  value  of  milk  used  to 
manufactiue  butter-nonfat  dry  milk 
shall  be  the  siun  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  imder  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  mo.st  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milic. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
piusuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§1007.52    Plant  location  adjustments  for 
handlers. 

(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1007.9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  I  price  applies,  the 
price  specified  in  §  1007.50(a)  shall  be 


adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  through  (6)  of  this 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  §  1007.2,  the 
adjustment  (cents  per  hundredweight) 
shall  be  as  follows: 

Zone  1  Minus  53. 

Zone  2  „ Minus  48. 

Zones Minus  31. 

Zone  4  Minus  25. 

Zone  5  Minus  10. 

Zone  6 No  adjustment. 

Zone  7  .'. Plus  10. 

Zone  8  _ Plus  20. 

Zone  9  Plus  30. 

Zone  10 Plus  40. 

Zone  1 1  „ Plus  50. 

Zone  12  Plus  60. 

(2)  For  a  plant  located  in  that  portion 
of  the  Tennessee  Valley  marketing  area 
that  is  within  the  State  of  Georgia,  the 
adjustment  shall  be  minus  25  cents. 

(3)  For  a  plant  located  in  the  Missouri 
counties  of  Dunklin  or  Pemiscot,  the 
adjustment  shall  be  minus  53  cents. 

(4)  For  a  plant  located  in  the  Texas  ' 
counties  of  Bowie  or  Cass,  the 
adjustment  shall  be  zero. 

(5)  For  a  plant  located  within  another 
Federal  order  marketing  area,  other  than 
in  those  counties  specified  in 
paragraphs  (a)  (2),  (3),  and  (4)  of  this 
section,  the  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
differerttial  price  in  Zone  6  of  this  order 
from  the  Class  I  differential  price, 
adjusted  for  the  plant's  location,  under 
such  other  Federal  order. 

(6)  For  a  plant  located  outside  the 
areas  described  in  paragraphs  (a)  (1) 
through  (5)  of  this  section,  the 
adjustment  shall  be  computed  by 
multiplying  2.5  cents  per  10  miles,  or 
fraction  thereof  (by  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  market 
administrator),  from  the  nearer  of 
Shreveport,  Louisiana;  Little  Rock, 
Arkansas;  Memphis.  Tennessee; 
Jackson,  Tennessee;  Nashville, 
Tennessee;  or  Atlanta.  Georgia,  and 
subtracting  that  figure  from  the  location 
adjustment  applicable  at  Shreveport, 
Little  Rock,  Memphis,  Jackson. 
Nashville,  or  Atlanta,  as  the  case  may 
be. 

(b)  For  fluid  milk  products  transferred 
in  bulk  form  from  a  pool  plant  to  a  pool 
distributing  plant  at  which  a  higher 
Class  I  price  applies  and  which  are 
classified  as  Class  I  milk,  the  Class  1 
price  shall  be  the  Class  I  price  at  the 
transferee-plant  subject  to  a  location 
adjustment  credit  for  the  transferor- 
plant  which  shall  be  determined  by  the 
market  administrator  for  skim  milk  and 
butterfat,  respectively,  as  follows: 
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(1)  Subtract  from- the  pounds  of  akim 
milk  remaining  ia  Class  I  at  the 
t;^nsferee-plant  after  the  computations 
pursuant  to  §  1007.44(a)(12)  plus  the 
pounds  of  skim' milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  miik  at  the  tiansfcree-plant 
from  producers  and  handlers  described 
in  §  1007.9(c);  and 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  packaged  fluid  milk  products 
from  other  pool  plants; 

(2)  Assign  any  remaining  pounds  of 
skim  milk  in  Class  I  at  the  transferee- 
plant  to  the  skim  milk  in  receipts  of 
fluid  milk  products  from  other  pool 
plaiits.  first  to  the  transferor-plants  at 
which  the  highest  Class  (  price  applies 
and  then  to  other  plants  in  sequence 
beginning  with  the  plant  at  which  the 
next  highest  Class  I  price  applies; 

(3)  Compute  the  total  amount  of 
location  adjustment  credits  to  be 
assigned  to  transferor-plants  by 
multiplying  the  hundiedweight  of  skim 
milk  assigned  pursuant  to  paragraph 
(b)(2)  of  this  section  to  each  transferor- 
plant  at  which  the  Glass  I  price  is  lower 
than  the  Class  I  price  applicable  at  the 
transferor-plant  and  the  transferee-plant, 
and  add  the  resultine  amounts; 

(4)  Assign  the  total  amount  of  location 
adjustment  credits  computed  pursuant 
to  paragraph  (b)(3)  of  this  section  to 
those  transferor-plants  that  transferred 
fluid  milk  products  containing  skim 
milk  classified  as  Class  1  milk  pursuant 
to  §  1007.42(a)  and  at  which  the 
applicable  Class  I  price  is  less  than  the 
Class  I  price  at  the  transferee-plant,  in 
sequence  beginning  with  the  plant  at 
which  the  highest  Class  I  price  applies. 
Subject  to  the  availability  of  such 
credits,  the  credit  assigned  to  each  plant 
shall  be  equal  to  the  hundredweight  of 
such  Class  1  skim  milk  multiplied  by  the 
adjustment  rate  determined  pursuant  to 
paragraph  (b)(3)  of  this  section  for  such 
plant.  If  the  aggregate  of  this 
computation  fw  all  plants  having  the 
same  adjustment  as  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section  exceeds  the  credits  that  are 
available  to  those  plants,  such  credits 
shall  be  prorated  to  the  volume  of  skim 
milk  in  Class  I  in  transfers  from  such 
plants;  and 

[ii]  Location  adjustment  credit  for 
butterfat  shall  be  determined  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(c)  The  market  administrator  shall 
■  determine  and  publicly  announce  the 
-  /one  location  of  each  plant  of  each 
handler.  The  market  administrator  <^all 


notify  tfafr  handler  on  or  before  the  first 
day  of  any  month  in  which  a  change  ui 
a  plant  location  zone  will  apply. 

(d)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of  this 
section,  ejicept  that  the  adjusted  Class  I 
price  shall  not  be  liesa  than  the  Class  III 
price. 

S 1 007.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  lU-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th.  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1007.50(b). 

§  1007.54    Equivatent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  market  administrator 
shall  use  a  price  or  pricing  constiturait 
determined  by  the  Secretarj'  to  be 
equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

Unifonn  ftices 

§  1 007.60    Handler's  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
§  1007.9(bj  and  (c)  with  respect  to  milk 
that  was  not  received  at  a  pool  plant  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  §  10Q7.9{c)  that  were 
classified  in  each  class  pursuant  to 

§§  1007.43(a)  and  1007.44(c)  by  the 
applicable  class. prices,  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1007.44(a)(14)  and  the  corresponding 
step  of  §,  1007.44(b)  b\'  the  respective 
class  prices,  as  adjusted  by  the  bulterfat 
differential  specified  in  §  1Q07.74.  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amoimt  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  pceceding  month 
and  the  Class  !•  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  maybe;  for  the 
current  month' by  the  Imndredweight  of 
skini'  milk  and  butterfat  subtracted  from 
Class  I  and' Class  II  pursuant  to 


§  1007. 44(a)(g)  and  the  corresponding 
step  of  §,1007.44 (b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  himdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  T007.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1007.44tb),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  torn  Class 
I  pursuant  to  §  1007.44(a)(7)(v)  and  (u) 
and  the  corresponding  step  of 

§  1007.44(b): 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  f  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalbnt  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class! pursuant  to 
§  1007.43(d)  and  §  T007.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted'  from  Class  1  pursuant  to 
§1007.44(a)(tl)  and  th» corresponding 
step  of  §  1007.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
fluid  milk  products  from' an  unregulated 
supply  plant*  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
btitterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I'  milk  and  is  not  used 

as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $l.00(but  not  more  than 
the  difference  between. the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in'  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  Ii  use  pursuant  to 

§  1007.43(dli 

(h)  Exclude;  for  pricing  puqioses 
under  this  section,  receipts  of  nonfluid 
milk  productsthat  are  distributed  as 
labeled  reconstituted  milk  for  which 
paymenta  are  made  to  the  producer- 
settlement  fund  of  another  order  imder 
§  1007.76(a)(5)  or  (c);, and 


(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pod  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  apphed  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

§  1007.61    Computation  of  uniform  price 
(Including  weighted  average  price  and 
uniform  prtoes  for  base  and  excess  milk). 
(a)  The  market  administrator  shall  ' 
compute  the  weighted  average  price  for 
each  month  and  the  uniform  price  for 
each  month  of  Jime  through  January  per 
hundredweight  of  milk  of  3.5  percent 
butterfat  content  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1007.60  for  all 
handlers  who  filed  the  reports 
prescribed  in  §  1007.30  for  the  month 
and  who  made  payments  pursuant  to 

§  1007.71  for  the  preceding  month; 

(2)  Add  not  less  than  one-half  the 
unobligated  balance  in  the  producer- 
settlement  fund: 

(3)  Add  an  amount  equal  to  the  total 
value  of  the  minus  adjustments  and 
subtract  an  amount  equal  to  the  total 
value  of  the  plus  adjustments  computed 
pursuant  to  §  1007.75; 

(4)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations; 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1007.60(f);  and 

(5)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  resulting  figure,  rounded  to  the 
nearest  cent,  shall  be  the  weighted 
average  price  for  each  month  and  the 
unifonn  price  for  the  months  of  June 
through  January. 

(b)  For  each  month  of  February 
tlirough  May,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for 
excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  Compute  the  total  value  of  excess 
milk  for  all  handlers  included  in  the 
computations  pursuant  to  paragraph 
(a)(1)  of  this  section  as  follows: 

(i)  Multiply  the  hundredweight 
quantity  of  excess  milk  that  does  not 
exceed  the  total  quantity  of  such 


handlers'  producer  milk  assigned  to 
Class  ni-A  by  the  Class  Ul-A  price: 

(ii)  Multiply  the  remaining 
hundredweight  quantity  of  excess  milk 
that  does  not  exceed  the  total  quantity 
of  such  handlers'  producer  milk 
assigned  to  Qass  III  by  the  Class  III 
price: 

(iii)  Multiply  the  remaining 
hundredweight  quantity  of  excess  milk 
that  does  not  exceed  the  total  quantity 
of  such  handlers'  producer  milk 
assigned  to  Class  II  by  the  Class  II  price: 

(iv)  Multiply  the  remaining  ' 
hundredweight  quantity  of  excess  milk 
by  the  Class  I  price;  and 

(v)  Add  together  the  resulting 
amounts; 

(2)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)(1)  of  this 
section  by  the  total  hundredweight  of 
such  milk  and  adjust  to  the  nearest  cent. 
The  resulting  figure  shall  be  the  uniform 
price  for  excess  milk; 

(3)  From  the  amount  resulting  from 
the  computations  pursuant  to 
paragraphs  (a)(1)  through  (a)(3)  of  diis 
section  subtract  an  amount  computed  by 
muhiplying  the  hundredweight  of  milk 
specified  in  paragraph  (a)(4)(ii)  of  this 
section  by  the  weighted  average  price; 

(4)  Subtract  the  total  value  of  excess 
milk  determined  by  multiplying  the 
uniform  price  obtained  in  paragraph 
(b)(2)  of  this  section  times  the 
hundredweight  of  excess  milk  from  the 
amount  computed  pursuant  to 
paragraph  (b)(3)  of  this  section; 

(5)  Divide  the  amount  calculated 
pursuant  to  paragraph  (b)(4)  of  this 
section  by  the  total  hundredweight  of 
base  milk  included  in  these 
computations;  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  resulting  figure, 
rounded  to  the  nearest  cent,  shall  be  the 
uniform  price  for  base  milk. 

§  1 007.62    Announcement  of  uniform  price 
and  butterfat  differential. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  the 
month  the  appUcable  uniform  price(s) 
pursuaiht  to  §  1007.61  for  such  month. 

Payments  for  Milk 

§  1 007.70    Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  producer-settlement  fund 
into  which  the  market  administrator 
shall  deposit  all  payments  made  by 
handlers  pursuant  to  §§  1007.71, 


1007.76.  and  1007.77,  and  out  of  which 
the  market  administrator  shall  make  all 
payments  pursuant  to  §§  1007.72  and 

1007.77.  Payments  due  any  handler 
shall  be  offset  by  any  pajinents  due 
from  such  handler. 

§  1 007.71    Payments  to  the  producer- 
settlen>ent  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  niondi.  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any.  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  e.xceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  tlie 
handler  for  such  month  as  determined 
pursuant  to  §  1007.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price(s) 
as  adjusted  pursuant  to  §  1007.75,  of 
such  handler's  receipts  of  producer  milk 
and  milk  received  from  handlers 
pursuant  to  §  1007.9(c);  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
plant  from  which  received  of  other 
source  milk  for  which  a  value  is 
computed  pursuant  to  §  1007.60(f)- 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month  each  person  who 
operated  an  other  order  plan   that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market 
administrator  an  amount  computed  as 
follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  plant.  If  there  is  route 
disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or 
more  marketwide  pool  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area;  and 

(2)  Compute  the  value  of  the 
reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  by  the 
difference  between  the  Class  I  price 
under  this  part  applicable  at  the 
location  of  the  other  order  plant  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

§  1 007.72    Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  pay  to  each  handler 
tlie  amount,  if  any,  by  whicii  the 
amount  computed  pursuant  to 
§  1007.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  §  1007.71(a)(1).  If, 
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at  such  time,  the  balance  in  the 
producer-settlement  fund  is  insufRcient 
to  make  all  payments  pursuant  to  this 
section,  the  market  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon 
as  the  funds  are  available. 

§  1 007.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  On  or  before  t'le  26th  day  of  each 
month,  for  milk  received  diu-ing  the  first 
15  days  of  the  month  firom  such 
producer  who  has  not  discontinued 
delivery  of  milk  to  such  handler  before 
the  23rd  day  of  the  month  at  not  less 
than  the  Class  III  price  for  the  preceding 
month  or  90  percent  of  the  weighted 
average  price  for  the  preceding  month, 
whichever  is  higher,  less  proper 
deductions  authorized  in  writing  by  the 
producer.  If  the  producer  had 
discontinued  shipping  milk  to  such 
handler  before  the  25th  day  of  any 
month,  or  if  the  producer  had  no 
established  base  upon  which  to  receive 
payments  during  the  base  paying 
months  of  February  through  May,  the 
applicable  rate  for  making  payments  to 
such  producer  shall  be  the  Class  III 
price  for  the  preceding  month;  and 

(2)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to 
not  less  than  the  uniform  price(s).  as 
adjusted  pursuant  to  §§  1007.74  and 
1007.75,  multiplied  by  the 
hundredweight  of  milk  or  base  milk  and 
excess  milk  received  from  such 
producer  during  the  month,  subject  to 
the  following  adjustments: 

(i)  Less  payments  made  to  such 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(ii)  Less  deductions  for  marketing 
services  made  piusuant  to  §  1007.86; 

(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producers;  and 

(iv)  Less  proper  deductions 
authorized  in  writing  by  such  producer. 

(3)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  15th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  this  paragraph  to 
producers  on  a  pro  rata  basis  but  not  by 
more  than  the  amount  of  the 
underpayment.  Such  payments  shall  be 
completed  thereafter  not  later  than  the 
date  for  making  payments  pursuant  to 
this  paragraph  next  following  after 
receipt  of  the  balance  due  from  the 
market  administrator. 


(b)  On  or  before  the  day  prior  to  the 
dates  specified  in  paragraph  (a)  (1)  and 
(2)  of  this  section,  each  handler  shall 
make  payment  to  the  cooperative 
association  for  milk  from  producers  who 
market  their  milk  through  the 
cooperative  association  and  who  have 
authorized  the  cooperative  to  collect 
such  payments  on  their  behalf  an 
amount  equal  to  the  sum  of  the 
individual  payments  otherwise  payable 
for  such  producer  milk  pursuant  to 
paragraph  (a)  (1)  and  (2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  15th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  paragraph  (b)  of 
this  section  to  such  cooperative 
association  on  a  pro  rata  basis,  prorating 
such  underpayment  to  the  volume  of 
milk  received  from  such  cooperative 
association  in  proportion  to  the  total 
milk  received  from  producers  by  the 
handler,  but  not  by  more  than  the 
amount  of  the  underpayment.  Such 
payments  shall  be  completed  in  the 
following  manner: 

(1)  If  the  handler  receives  full 
payment  from  the  market  administrator 
by  the  15th  day  of  the  month,  the 
handler  shall  make  payment  to  the 
cooperative  association  of  the  full  value 
of  the  imderpayment  on  the  15th  day  of 
the  month; 

(2)  If  the  handler  has  not  received  full 
payment  from  the  market  administrator 
by  the  15th  day  of  the  month,  the 
handler  shall  make  payment  to  the 
cooperative  association  of  the  full  value 
of  the  underpayment  on  or  before  the 
date  for  making  such  payments 
pursuant  to  this  paragraph  next 
following  after  receipt  of  the  balance 
due  from  the  market  administrator. 

(d)  Each  handler  pursuant  to 

§  1007.9(a)  who  receives  milk  from  a 
cooperative  association  as  a  handler 
pursuant  to  §  1007.9(c),  including  the 
milk  of  producers  who  are  not  members 
of  such  association,  and  who  the  market 
administrator  determines  have 
authorized  such  cooperative  association 
to  collect  payment  for  their  milk,  shall 
pay  such  cooperative  for  such  milk  as 
follows: 

(1)  On  or  before  the  25th  day  of  the 
month  for  milk  received  during  the  first 
15  days  of  the  month,  not  less  than  the 
Class  III  price  for  the  preceding  month 
or  90  percent  of  the  weighted  average 
price  for  the  preceding  month, 
whichever  is  higher;  and 

(2)  On  or  before  the  14th  day  of  the 
following  month,  not  less  than  the 
appropriate  uniform  price(s)  as  adjusted 
pursuant  to  §§  1007.74  and  1007.75,  and 
less  any  payments  made  pursuant  to 
paragraph  (d)(1)  of  this  section. 


(e)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  14th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  paragraph  (d)  of 
this  section  to  such  cooperative 
association  and  complete  such 
payments  for  milk  received  from  such 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1007.9(c),  in  the 
manner  prescribed  in  paragraph  (c)  (1) 
and  (2)  of  this  section. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  furnish  each  producer,  except  a 
producer  whose  milk  was  received  from 
a  handler  described  in  §  1007.9(c),  a 
supporting  statement  in  such  form  that 
it  may  be  retained  by  the  recipient 
which  shall  show: 

(1)  The  month  and  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  and  the 
average  butterfat  content  of  producer 
milk; 

(3)  For  the  months  of  February 
through  May  the  total  pounds  of  base 
milk  received  from  such  producer; 

(4)  The  minimum  rate(s)  at  which 
payment  to  the  producer  is  required 
pursuant  to  this  order; 

(5)  The  rate(s)  used  in  making  the 
payment  if  such  rate(s)  is  (are)  other 
than  the  applicable  minimum  rate(s): 

(6)  The  amount,  or  rate  per 
hundredweight,  and  nature  of  each 
deduction  claimed  by  the  handler;  and 

(7)  The  net  amount  of  payment  to 
such  producer  or  cooperative 
association. 

§1007.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform 
price(s)  shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 


§1007.75    Plant  location  ad)ustments  for 
producar*  and  on  nonpool  milk. 

(a)  The  uniform  price  and  the  uniform 
price  for  base  milk  shall  be  adjusted 
according  to  the  location  of  the  plant  at 
which  the  milk  was  physically  received 
at  the  rates  set  forth  in  §  1007.52(a);  and 

(b)  The  weighted  average  price 
applicable  to  other  source  milk  shall  be 
adjusted  at  the  rates  set  forth  in  section 
§  1007.52(a)  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
weighted  average  price  shall  not  be  less 
than  the  Class  in  price. 

§  1007.76    Payments  by  a  handler 
operating  a  parttalty  regulated  distributing 
plant 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amoimt  computed  pursuant  to 
paragraph  (a)  of  this  section.  If  the 
handler  submits  pursuant  to 
§§  1007.30(b)  and  1007.31(b)  the 
information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (b)  of 
this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  an  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  frttm  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order,  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  payment  obligation 
under  any  order; 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
non fluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  disUibuting  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price,  both 
prices  to  be  appUcable  at  the  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  I  price  and 


weighted  average  price  shall  not  be  less 
than  the  Class  III  price);  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1007.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been 
a  pool  plant,  subject  to  the  followdng 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  computed  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
fit)m  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(l)(i)  of 
this  section.  Any  such  transfers 


remaining  after  the  above  allocation 
which  are  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler 
operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1007.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
transferee  plant,  with  such  uniform 
price  adjusted  to  the  location  of  the 
nonpool  plant  (but  not  to  be  less  than 
the  lowest  class  price  of  the  respective 
order),  except  that  transfers  of 
reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  price  class 
of  the  respective  order;  and 

(iii)  If  the  o(>erator  of  the  partially' 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1007.60  for  such  handler  shall 
include,  in  Ueu  of  the  value  of  other 
source  milk  specified  in  §  1007.60(f)  less 
the  value  of  such  other  source  milk 
specified  in  §  1007.71(a)(2)(ii),  a  value 
of  milk  determined  pursuant  to 
§  1007.60  for  each  nonpool  plant  that  is 
not  an  other  order  plant  which  serves  as 
a  supply  plant  for  such  partially 
regulated  distributing  plant  by  making 
shipments  to  the  partially  regulated 
distributing  plant  during  the  month 
equivalent  to  the  requirements  of 
§  1007.7(b),  subject  to  the  following 
conditions: 

(A)  The  operator  of  the  partially 
regulated  distributing  plant  submits 
with  its  reports  filed  pursuant  to 

§§  1007.30(b)  and  1007.31(b)  similar 
reports  for  each  such  nonpool  supply 
plant; 

(B)  The  operator  of  such  nonpool 
plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested 
by  the  market  administrator  for 
verification  purposes;  and 

(C)  The  vaiue  of  milk  determined 
pursuant  to  §  1007.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated 
distributing  plant's  value  of  milk 
computed  pursuant  to  paragraph  (b)(1) 
of  this  section,  subtract: 

(i)  The  gross  payments  by  the  operator 
of  the  partially  regulated  distributing 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1007.74.  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  had  the 
plant  been  fully  regulated; 

(ii)  If  paragraph  (D)(l)(iii)  of  this 
section  applies,  the  gross  pav-ments  by 
the  opctatot  of  such  nonpool  supply 
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plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1007.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(l)(iii)  of  this  section  applies. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1007.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  less  than  the  Class  III  price)  and  the 
Class  III  price.  This  payment  option 
shall  apply  only  if  a  majority  of  the  total 
milk  received  at  the  plant  that  processed 
the  nonfluid  milk  ingredients  is 
regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
.  not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

§  1 007.77    Adjustment  of  accounts. 

Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accounts,  or  other 
verification  discloses  errors  resulting  in 
money  due  the  market  administrator 
from  a  handler,  or  due  a  handler  from 
the  market  administrator,  or  due  a 
producer  or  cooperative  association 
from  a  handler,  the  market 
administrator  shall  promptly  notify 
such  handler  of  any  amount  so  due  and 
payment  thereof  shall  be  made  on  or 
before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
under  which  the  errorfs)  occurred. 

§  1 007.78    Charges  on  overdue  accounts. 

Any  unpaid  obligation  due  the  market 
administrator  from  a  handler  pursuant 
to  §§  1007.71,  1007.76.  1007.77, 
1007.78, 1007.85,  and  1007.86  shall  be 
increased  1.5  percent  each  month 
beginning  with  the  day  following  the 
date  such  obligation  was  due  under  the 
order.  Any  remaining  amount  due  shall 
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be  increased  at  the  same  rate  on  the 
corresponding  day  of  each  month  until 
paid.  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation  and  shall 
include  any  unpaid  charges  previously 
made  pursuant  to  this  section.  The  late 
charges  shall  be  added  to  the  respective 
accounts  to  which  due.  For  the  purpose 
of  this  section,  any  obligation  that-was 
determined  at  a  date  later  than 
prescribed  by  the  order  because  of  a 
handler's  failure  to  submit  a  report  to 
the  market  administrator  when  due 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  filed  when 
due. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 007.85    Assessment  for  order 
administration. 

As  each  handler's  pro  rata  share  of  the 
expense  of  administration  of  the  order, 
each  handler  shall  pay  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe  with  respect 
to: 

(a)  Receipts  of  producer  milk 
(including  such  handler's  owm 
production)  other  than  such  receipts  by 
a  handler  described  in  §  1007.9(c)  that 
were  delivered  to  pool  plants  of  other 
handlers; 

(b)  Receipts  from  a  handler  described 
in  §  1007.9(c); 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1007.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1007.44(a)(7)  and  (11)  and  the 
corresponding  steps  of  §  1007.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1007.60(d)  and  (f);  and 

(d)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated 
distributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1007.76(a)(2). 


§1007.86 
services. 


Deduction  for  marketing 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  each  handler,  in 
making  payments  to  producers  for  milk 
(other  than  milk  of  such  handler's  own 
production)  pursuant  to  §  1007.73,  shall 
deduct  7  cents  per  hundredweight  or 
such  lesser  amount  as  the  Secretary  may 
prescribe  and  shall  pay  such  deductions 
to  the  market  administrator  not  later 
than  the  15th  day  after  the  month.  Such 
money  shall  be  used  by  the  market 


administrator  to  verify  or  establish 
weights,  samples  and  tests  of  producer- 
milk  and  provide  market  information  for 
producers  who  are  not  receiving  such 
services  from  a  cooperative  association 
Such  services  shall  be  performed  in 
whole  or  in  part  by  the  market 
administrator  or  an  agent  engaged  by 
and  responsible  to  the  market 
administrator; 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  that  the 
Secretary  has  determined  is  actually 
performing  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the 
deduction  specified  in  paragraph  (a)  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the 
membership  agreement  or  marketing 
contract  between  such  cooperative 
association  and  such  producers,  and  on 
or  before  the  15th  day  after  the  end  of 
the  month,  pay  such  deductions  to  the 
cooperative  association  rendering  such 
services  accompanied  by  a  statement 
showing  the  amount  of  any  such 
deductions  and  the  amount  of  milk  for 
which  such  deduction  was  computed 
for  each  producer. 

Base-Excess  Plan 

§1007.90    Base  milk. 

Base  milk  means  the  producer  milk  of 
a  producer  in  each  month  of  Februan,' 
through  May  that  is  not  in  excess  of  the 
producer's  base  multiplied  by  the 
number  of  days  in  the  month. 

§1007.91    Excess  milk. 

Excess  milk  means  the  producer  milk 
of  a  producer  in  each  month  of  February 
through  May  in  excess  of  the  producer's 
base  milk  for  the  month,  and  shall 
include  all  the  producer  milk  in  such 
months  of  a  producer  who  has  no  base. 

§  1 007.92    Computation  of  base  for  each 
producer. 

(a)  Subject  to  §  1007.93,  the  base  for 
each  producer  shall  be  an  amount 
obtained  by  dividing  the  total  pounds  of 
producer  milk  delivered  by  such 
producer  during  the  immediately 
preceding  months  of  September  through 
November  by  the  number  of  days 
represented  by  such  producer  milk  or 
77,  whichever  is  more.  If  a  producer 
operated  more  than  one  farm  at  the 
same  time,  a  separate  computation  of 
base  shall  be  made  for  each  such  farm. 

(b)  Any  producer  who,  during  the 
immediately  preceding  months  of 
September  through  November,  dclivored 
milk  to  a  nonpool  plant  that  became  a 
pool  plant  after  the  beginning  of  such 
base-forming  period  shall  be  assigne<l  .i 
base  calculated  as  if  the  plant  w(;n!  a 


pool  plant  during  such  entire  base- 
forming  period.  A  base  thus  assigned 
shall  not  be  transferable. 

§  1007.93    Base  rules. 

(a)  Except  as  provided  in  §  1007.92(b) 
and  paragraph  (b)  of  this  section,  a  base 
may  be  transferred  in  its  entirety  or  in 
amounts  of  not  less  than  300  pounds 
effective  on  the  first  day  of  the  month 
following  the  date  on  which  such 
application  is  received  by  the  market 
administrator.  Base  may  be  transferred 
only  to  a  person  who  is  or  will  be  a 
producer  by  the  end  of  the  month  that 
the  transfer  is  to  be  effective.  A  base 
transfer  to  be  effective  on  February  1  for 
the  month  of  February  must  be  received 
on  or  before  February  15.  Such 
appUcation  shall  be  on  a  form  approved 
by  the  market  administiiator  and  signed 
by  the  baseholder  or  the  legal 
representative  of  the  baseholder's  estate. 
If  a  base  is  held  jointly,  the  application 
shall  be  signed  by  all  joint  holders  or 
the  legal  representative  of  the  estate  of 
any  deceased  baseholder. 

(b)  A  producer  who  transferred  base 
on  or  after  February  1  may  not  receive 
by  transfer  additional  base  that  would 
be  applicable  during  February  through 
May  of  the  same  year.  A  producer  who 
received  base  by  transfer  on  or  after 
February  1  may  not  transfer  a  portion  of 
the  base  to  be  applicable  during 
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February  through  May  of  the  same  year, 
but  may  transfer  the  entire  base. 

(c)  The  base  established  by  a 
partnership  may  be  divided  between  the 
partners  on  any  basis  agreed  to  in 
writing  by  them  if  written  notification  of 
the  agreed  upon  division  of  base  by  each 
partner  is  received  by  the  market 
administrator  prior  to  the  first  day  of  the 
month  in  which  such  division  is  to  be 
effective. 

(d)  Two  or  more  producers  in  a 
partnership  may  combine  their 
separately  established  bases  by  giving 
notice  to  the  market  administrator  prior 
to  the  first  day  of  the  month  in  which 
such  combination  of  bases  is  to  be 
effective. 

(e)  The  base  assigned  a  person  who 
was  a  producer  during  the  immediately 
preceding  months  of  September  through 
November  may  be  increased  to  such 
producer's  average  daily  producer  milk 
deliveries  in  the  month  immediately 
preceding  the  month  during  which  a 
condition  described  in  paragraph  (e)(1), 
(2),  or  (3)  of  this  section  occurred, 
providing  such  producer  submitted  to 
the  market  administrator  in  writing  on 
or  before  February  1  a  statement  that 
established  to  the  satisfaction  of  the 
market  administrator  that  in  the 
immediately  preceding  September 
through  November  base-forming  period 
the  amount  of  milk  produced  on  such 
producer's  farm  was  substantially 


reduced  because  of  conditions  beyond 
the  control  of  such  person,  which 
resulted  irom: 

(1)  The  loss  by  fire,  windstorm,  or 
other  natural  disaster  of  a  farm  building 
used  in  the  production  of  milk  on  the 
producer's  farm; 

(2)  Brucellosis,  bovine  tuberculosis  or 
other  infectious  diseases  in  the 
producer's  milking  herd  as  certified  by 
a  licensed  veterinarian;  or 

(3)  A  quarantine  by  a  Federal  or  State 
authority  that  prevents  the  dairy  fanner 
from  supplying  milk  from  the  farm  of 
such  producer  to  a  plant. 

§  1007.94    Announcement  of  established 
bases. 

On  or  before  February  1  of  each  year, 
the  market  administrator  shall  calculate 
a  base  for  each  person  who  was  a 
producer  during  any  of  the  preceding 
months  of  September  through  November 
and  shall  notify  each  producer  and  the 
handler  receiving  milk  from  such  dairy 
farmer  of  the  base  established  by  the 
producer.  If  requested  by  a  cooperative 
association,  the  market  administrator 
shall  notify  the  cooperative  association 
of  each  producer-member's  base. 

Dated:  November  21, 1994. 
Lon  Hatamiya, 
Administrator. 

[FR  Doc.  94-29067  Filed  11-28-94:  8:45  am] 
BU.UNG  CODE  3410-02-P 


994 


IMI 


s  s   ^s        s 

r  I  1 

S  1 

S  "* 

iB  «■                     M 

■>  ■■                     ^ 

&  S                      ** 


Tuesday 
November  29,  1994 


Part  IV 


Environmental 
Protection  Agency 


40  CFR  Part  35 

National  Estuary  Program;  Technical 
Amendment  to  Financial  Assistance 
Requirements;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
tFRL-6114-7] 

Technical  Amendment  to  Financial 
Assistance  Requirements  for  the 
National  Estuary  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Interim  final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  promulgating  an 
interim  final  rule  which  amends  the 
regulations  on  financial  assistance 
under  tlie  Clean  Water  Act  (CWA)  for 
the  National  Estuary  Program  (NEP)  as 
set  forth  in  40  CFR  part  35.  This  rule 
amends  internal  agency  procedure  for 
providing  financial  assistance  to  the 
NEP.  The  effect  of  these  amendments  is 
to  delegate  from  EPA  Headquarters  to 
the  EPA  Regional  Administrators  the 
authority  to  make  assistance  awards  for 
start-up  activities  in  NEP  Management 
Conferences  and  the  authority  to  review 
and  comment  on  annual  workplans 
prepared  by  Management  Conferences. 
These  amendments  recognize  that  the 
EPA  Regions  have  detailed  knowledge 
about  the  issues  in  each  estuary  and  that 
the  Regions  have  the  responsibility  for 
routine  management  of  the  NEP. 
DATES:  This  interim  final  rule  becomes 
effective  November  29. 1994.  Written 
comments  on  this  interim  final  rule  will 
be  accepted  until  30  days  after 
November  29,  1994. 
ADDRESSES:  Send  written  comments  on 
the  interim  final  rule  to  Ruth  Chemerys, 
MC-4504F,  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC.  20460.  Commenters  are  requested  to 
submit  any  references  cited  in  their 
comments.  Commenters  who  want 
receipt  of  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted. 

A  copy  of  the  comments  submitted 
will  be  available  for  review  at  £PA's 
Oceans  and  Coastal  Protection  Division, 
room  811,  499  South  Capitol  Street  SW., 
Washington,  DC  20460.  For  access  to  the 
comments  or  for  further  information 
contact  Ruth  Chemerys,  (202)  260-9038. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Chemer>'s  at  (202)  260-9038. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Description  of  the  Nationa]  Estuary 
Program 

The  National  Estuary-  Program  (NEP) 
was  established  under  Section  320  of 


the  Clean  Water  Act  (CWA),  as  amended 
in  1987.  to  identify  nationally 
significant  estuaries,  protect  and 
improve  their  water  quality,  and 
enhance  their  living  resources.  Overall 
responsibility  for  management  of  the 
program  is  given  to  the  U.S. 
Environmental  Protection  Agency 
(EPA).  Estuaries  are  selected  for  the  NEP 
based  on  their  potential  to  demonstrate 
innovative  approaches  for  addressing 
issues  of  national  concern,  as  well  as  the 
likelihood  of  achieving  environmental 
irtiprovemenls.  Each  NEP  is  managed  by 
a  collaborative  body  called  the 
Management  Conference  convened  by 
EPA.  Management  conferences  provide 
a  framework  for  local  officials,  technical 
experts,  citizens,  and  interest  groups  to 
identify  major  envirormiental  problems 
in  the  estuary  and  develop 
Comprehensive  Conservation  and 
Management  Plans  (CCMPs)  for 
addressing  them. 

Through  estuary  Management 
Conferences,  the  NEP  helps  to: 

•  Establish  partnerships  among 
federal,  state,  and  local  governments  as 
well  as  citizens  and  business  leaders 
within  an  estuary  watershed; 

•  transfer  scientific  and  management 
experience  and  expertise  to  program 
participants; 

•  Promote  watershed-wide  planning 
to  control  pollution  and  protect  living 
resources;  and 

•  Increase  public  awareness  of 
pollution  problems  and  ensure  public 
participation  in  the  development  of 
solutions. 

The  NEP  also  encourages 
Management  Conferences  to  take 
corrective  and  preventive  actions  as 
early  as  possible. 

The  NEP  currently  includes  21 
estuaries:  Casco  Bay.  Maine; 
Massachusetts  Bays  and  Buzzards  Bay, 
Massachusetts;  Narragansett  Bay,  Rhode 
Island;  Long  Island  Sound,  Connecticut 
and  New  York;  Peconic  Bay,  New  York; 
San  Juan  Harbor.  Puerto  Rico;  New 
York-New  Jersey  Harbor,  New  York  and 
New  Jersey;  Delaware  Estuary,  New 
Jersey,  Pennsylvania,  and  Delaware; 
Delaware  Inland  Bays,  Delaware; 
Albemarle-Pamlico  Sound,  North 
Carolina;  Indian  River  Lagoon,  Tampa 
Bay,  and  Sarasota  Bay,  Florida; 
Barataria-Terrebonne  Estuarine 
Complex.  Louisiana;  Galveston  Bay  and 
Corpus  Christi  Bay,  Texas;  Santa 
Monica  Bay  and  San  Francisco  Bay, 
California;  Tillamook  Bay,  Oregon;  and 
Puget  Sound.  Washington. 

2.  Financial  Assistance  to  Estuary 
Programs 

In  1989.  EPA  issued  regulations  as  40 
CFR  part  35.  subpart  P  which  codify 


policies  and  procedures  for  financial 
assistance  awarded  by  EPA  to  state, 
interstate,  and  local  agencies  and  other 
eligible  agencies,  institutions, 
organizations,  and  individuals  for 
activities  under  the  NEP.  The 
regulations  describe  eligibility 
requirements  and  policies  regarding  the 
use  of  funds  awarded  under  Section 
320,  including  requirements  for 
matching  funds. 

40  CFR  part  35,  subpart  P  also 
describes  a  three-level  process  within 
EPA  to  assist  individual  estuary 
programs  with  planning  and  oversight 
of  their  activities  and  to  manage  the 
funds  available  to  the  NEP.  The  first 
level  of  planning  is  the  development  of 
the  State/EPA  Conference  Agreement, 
which  describes  milestones  to  be 
achieved  over  the  term  of  each 
management  conference.  Based  on  this 
Agreement,  EPA  sets  budgetary  targets 
for  each  Management  Conference  in 
each  fiscal  year. 

The  second  level  of  planning  is  the 
development  of  an  annual  workplan, 
which  is  developed  by  the  Management 
Conference  using  the  budgetary  targets 
provided  by  EPA.  The  workplan 
presents  progress  to  date,  indicates 
major  program  directions  necessary  to 
meet  milestones  in  the  State/EPA 
conference  Agreement,  documents 
projects  to  be  imdertaken  in  the  coming 
year,  and  specifies  funds  to  be  used  to 
support  the  projects.  The  workplan  also 
docimients  the  way  in  which  25  percent 
program  match  requirements  will  be 
met. 

The  third  level  of  planning  is  a  series 
of  individual  assistance  applications, 
which  are  reviewed  by  EPA  and  the 
Management  Conference  for  consistency 
with  annual  workplans. 

B.  Today's  Rule 

Today's  regulation  amends  the 
Agency  process  for  providing  financial 
assistance  under  the  National  Estuary 
Program  as  described  in  40  CFR  part  35 
subpart  P  by  delegating  responsibility 
for  managing  the  start-up  grants  and 
revievying  annual  workplans  from 
Headquarters  to  the  Regions.  These 
amendments  are  part  of  a  delegation  of 
responsibility  for  management  of  the 
NEP  from  EPA  Headquarters  to  the 
Regions.  These  amendments  recognize 
that  the  EPA  Regions  have 
responsibility  for  routine  management 
of  the  NEP  and  that  several  functions 
presently  conducted  by  Headquarters 
are  more  appropriately  carried  out  by 
the  Regions. 

1.  Start-up  Activities 

NEP  Management  Conferences  must 
conduct  a  number  of  activities  which 
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lead  to  the  signing  of  the  State/EPA 
conference  Agreement.  These  "start-up" 
activities  include  establishment  of  the 
management  committee  structure, 
establishment  of  a  program  office, 
development  of  program  goals  and 
priorities,  identification  of  priority 
problems  in  the  estuary  and 
development  of  the  State/EPA 
conference  Agreement  itself.  Although 
these  start-up  activities  are  the  initial 
steps  in  the  development  of  a  CCMP. 
they  were  not  described  in  the  NEP 
financial  assistance  regulations  under 
40  CFR  part  35.  Subpart  P. 

Today's  rule  amends  §  35.9065  of  40 
CFR  part  35  Subpart  P  by  providing  the 
Regional  Administrator  the  authority  to 
issue  assistance  awards  under  CWA 
Section  320(g)  for  all  activities, 
including  start-up  activities,  leading  to 
preparation  of  a  CCMP  consistent  with 
EPA  guidance.  Prior  to  this  amendment, 
the  Regional  Administrator's  grant 
authority  was  limited  to  those  activities 
that  are  consistent  with  the  State/EPA 
Conference  Agreement  and  therefore 
which  occur  after  the  Agreement  has 
lieen  signed.  Assistance  awards  for  start- 
up activities  were  issued  by  the 
Assistant  Administrator  for  Water.  The 
Regions  have  experience  in  managing 
NEP  financial  assistance  for  other 
phases  of  the  NEP  and  therefore  have 
the  necessary  expertise  to  manage  start- 
up grants  as  well. 

2.  Annual  Workplans 

Section  35.9065  of  40  CFR  part  35, 
subpart  P  described  the  requirements  for 
the  contents  of  the  Annual  Work  Plan. 
Today's  rule  amends  Section  35.9065  by 
requiring  that  annual  workplans 
prepared  by  estuary  Management 
Conferences  must  be  reviewed  by  the 
EPA  Regional  Administrator  before  final 
ratification  by  the  Management 
Conference.  Prior  to  this  amendment, 
workplans  were  reviewed  by  EPA 
Headquarters  before  ratification  by  the 
Management  Conference.  As 
participants  in  NEP  Management 
Conferences,  the  Regions  are  most 
familiar  with  the  issues  in  each  NEP  and 
have  the  necessary  knowledge  and 
expertise  to  review  workplans. 

Compliance  With  Other  Laws  and 
Executive  Orders 

1.  Administrative  Procedure  Act 

Notice  and  Comment.  The 
Administrative  Procedure  Act  (APA)  5 
U.S.C.  553  generally  requires  notice  of 
proposed  rulemaking  to  be  published  in 
the  Federal  Register  with  an 
opportunity  for  public  comment  prior  to 
promulgation  of  a  final  rule.  Section 
.~)53(a)(2)  of  the  APA  provides,  however. 
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that  the  normal  notice  and  comment 
requirements  do  not  apply  to  matters 
relating  to  grants.  Today's  rule  amends 
regulations  for  providing  grants  under 
the  National  Estuary  Program  (NEP)  and 
is  therefore  exempt  from  notice  and 
comment  requirements  under  Section 
553(a).  Furthermore,  Section  553(b)(A) 
of  the  APA  provides  an  independent 
basis  for  issuing  today's  rule  without 
notice  and  comment.  Under  Section 
553(bKA),  notice  and  comment 
requirements  do  not  apply  to  rules  of 
agency  organization,  procedure,  or 
practice.  Today's  rule  amends  internal 
agency  procedure  by  delegating 
responsibility  for  reviewing  NEP 
workplans  and  managing  NEP  start-up 
grants  from  EPA  Headquarters  to  the 
Regions.  Today's  rule  is  therefore 
exempt  fi'om  notice  and  conament 
requirements  under  Section  553(b)(A). 

EPA,  however,  is  seeking  comment  on 
the  interim  final  rule  to  ensure  that  the 
Agency  has  the  full  benefit  of  public 
comment  on  any  issues  relating  to  NEP 
financial  assistance.  If  necessary,  EPA 
will  take  final  action  on  the  interim 
final  rule  by  reissuing  the  interim  final 
rule  as  a  final  rule  or  amending  it  as 
appropriate  in  light  of  comments 
received. 

Immediate  Effectiveness.  The  APA 
generally  requires  that  substantive  rules 
be  published  30  days  prior  to  their 
effective  date.  Section  553(d)  of  the  APA 
also  provides,  however,  that  the  30  day 
comment  period  does  not  apply  if 
"provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 
EPA  is  issuing  today's  interim  final  rule 
as  immediately  effective  under  the 
provisions  of  5  U.S.C.  553(d).  As 
described  elsewhere  in  this  notice, 
today's  rule  amends  internal  agency 
procedure  relating  to  NEP  financial 
assistance.  EPA  believes  that  as  this  is 
a  matter  relating  to  internal  Agency 
procedure  there  is  good  cause  for 
issuing  today's  interim  final  rule  in 
immediately  effective  form. 

2.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulator^' 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the    . 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 


(2)  Create  «  serious  inconsistency  or 

otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

3.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
O.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record 
keeping  burden  on  the  regulated 
community  as  well  as  minimize  the  cost 
of  Federal  information  collection  and 
dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record  keeping  requirements  affecting 
10  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  today's  rule  would 
not  establish  or  modify  any  information 
and  record  keeping  requirements,  it  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

4.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities 
and  defines  them  as  follows: 

(1)  Small  governmental 
jurisdictions — any  government  of  a 
district  with  a  population  of  less  than 
50,000. 

(2)  Small  business — any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field 
as  defined  by  Small  Business 
Administration  regulations  under  3  of 
the  Small  Business  Act. 

(3)  Small  organization — any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

As  described  above  in  the  discussion 
of  Executive  Order  12866.  today's 
interim  final  rule  does  not  impose 
economic  burdens.  Accordingly,  EPA 
has  determined  that  today's  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
and  that  a  Regulatory-  Flexibility 
Analysis  therefore  is  unneccssar> . 
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List  of  Subjects  in  40  CFR  Part  35 

State  and  local  assistance. 

Dated:  November  17, 1994. 

Robert  Perciasepe, 

Assistant  Administrator  for  Water, 
Environmental  Protection  Agency. 

For  the  reasons  set  out  in  this 
preamble,  part  35,  subpart  F  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART35-4AMENDED] 

Subpart  P— Financial  Assistance  for 
the  National  Estuary  Program 

1.  The  authority  citation  for  Subpart 
P  continues  to  read  as  follows: 

Authority:  Sec.  320  of  the  Clean  Water  Act, 
as  amended  (33  U.S.C  1330). 

2.  In  §  35.9065,  paragraph  (b)  is 
removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b)  and  newly 
designated  paragraph  (b)  introductory 
text  is  revised  to  read  as  follows: 


§35.9065    Limitations. 

(a)  *  *  * 

(b)  Elements  of  annual  workplans. 
Annual  Work  Plans  to  be  prepared  by 
estuary  Management  Conferences  must 
be  reviewed  by  the  Regional 
Administrator  before  final  ratification 
by  the  Management  Conference  and 
must  include  the  following  elements: 

*        »        *        »        » 

(FR  Doc.  94-29265  Filed  11-28-94;  8:45  am] 
BILUNG  CODE  6SWK-60-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[FRL-4885-2] 

RIN2040-AB63 

Ocean  Dumping  Regulations:  Ocean 
Dumping  Site  Correction  and 
Reorganization 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  revising  the  regulations 
containing  the  list  of  EPA  designated 
ocean  dumping  sites.  This  rule 
reorganizes  the  way  in  which  the  sites 
are  printed  in  the  Code  of  Federal 
Regulations,  eliminates  listings  of 
expired  or  terminated  sites,  eliminates 
listings  of  sites  which  lie  landward  of 
the  baseline  of  the  territorial  sea, 
corrects  technical  errors  in  the  list  of 
ocean  dumping  sites,  and  makes 
conforming  technical  changes  to  the 
regulations.  These  changes  are  not 
substantive  in  nature,  and  are  needed  to 
improve  the  clarity  and  acciuacy  of  the 
list  of  ocean  dumping  sites.  In  addition 
to  these  clarifying  changes,  this  rule  de- 
designates  the  Cellar  Dirt  Site  in  the 
New  York  Bight  and  the  Newburyport, 
MA,  dredged  material  site.  Those  sites 
are  no  longer  being  used  and  there  is  no 
demonstrable  need  for  their  use  in  the 
future. 

EFFECTIVE  DATE:  December  29, 1994. 
ADDRESSES:  Send  written  comments  on 
the  final  rule  to  the  Ocean  Dumping 
Comment  Clerk,  Water  Docket,  MC 
4101,  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hitch  at  (202)  260-9178.  Office  of 
Wetlands,  Oceans,  and  Watersheds 
(4504F).  401  M  Street  SW.,  Washington. 
DC  20460. 

SUPPt^MENTARY  INFORMATION: 
Background 

Title  I  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act,  33 
U.S.C.  1401  et  seq.,  (hereinafter  referred 
to  as  "the  Act"  or  "the  MPRSA") 
regulates  the  ocean  dumping  and 
transportation  of  material  for  purposes 
of  ocean  dumping.  Environmental 
Protection  Agency  (EPA)  regulations 
implementing  the  Act  are  set  forth  at  40 
CFR  parts  220  through  229. 

With  few  exceptions,  the  MPRSA 
prohibits  the  transportation  of  material 
from  the  United  States  for  the  purpose 


of  ocean  dumping  except  as  may  be 
authorized  by  a  permit  issued  under  the 
MPRSA.  The  Act  divides  permitting 
responsibility  between  EPA  and  the  US 
Army  Corps  of  Engineers  (COE).  Under 
section  102  of  the  Act,  EPA  is  assigned 
permitting  authority  for  non-dredged 
material.  For  dredged  material,  section 
103  of  the  Act  assigns  permitting 
responsibility  to  the  COE,  subject  to 
EPA  review  and  approval. 

The  Act  also  provides  that  EPA  may 
designate  recommended  times  and  sites 
for  ocean  diunping  (MPRSA  section 
102(c)),  and  103  of  the  Act  further 
provides  that  the  COE  is  to  use  such 
EPA  designated  sites  to  the  extent 
feasible.  Where  use  of  an  EPA 
designated  site  is  not  feasible,  the  COE 
may  select  a  disposal  site  as  part  of  an 
MPRSA  permitting  action.  EPA's  ocean 
dumping  regulations  (40  CFR  228.4(b)) 
provide  that  the  designation  of  an  ocean 
dumping  site  is  accomplished  by 
promulgation  in  part  228  specifying  the 
site. 

Today's  rule  makes  a  number  of 
changes  with  regard  to  the  organization 
and  contents  of  the  list  of  ocean 
dumping  sites  as  compared  to  the  list 
published  in  the  most  recent  (1992) 
Code  of  Federal  Regulations  (CFR). 
Proposal  of  these  changes  appeared  on 
June  9. 1993,  in  58  FR  32322.  The 
preamble  to  that  proposal  explained  the 
basis  for  the  changes  and  included  a 
table  (Table  1)  detailing  proposed 
changes  as  to  individual  sites.  The 
organizational  changes  are  intended  to 
improve  the  clarity  of  the  regulations 
and  are  not  intended  to  make  any 
substantive  changes. 

Today's  rule  also  de-designates  the 
Cellar  Dirt  Site  in  the  New  York  Bight 
and  the  Newburyport.  MA.  dredged 
material  site  by  omitting  them  ft^m  this 
list  of  sites.  While  this  is  a  substantive 
change  to  the  regulations,  these  sites  are 
no  longer  being  used  and  there  is  no 
demonstrable  need  for  them  in  the 
future. 

Changes  from  Proposed  Rule 

Only  one  public  comment  was 
received  in  response  to  the  proposed 
rule,  which  corrected  the  second 
coordinate  for  the  location  of  Sabine- 
Neches,  TX,  Dredged  Material  Site  1. 
The  proposed  coordinates  were  listed  in 
the  proposal  as  29°26'11  "N.  and 
93''41'11"N.  The  correct  coordinates  are 
29''26'11"N..  and  93''41'14"  This  change 
has  been  made  in  today's  final  rule. 

The  Norfolk.  VA,  (58  FR  35884),  the 
Massachusetts  Bay,  MA,  (58  FR  42496), 
Fort  Pierce,  FL,  (58  FR  46544),  and  San 
Francisco  Deepwater,  CA  (59  FR  41243) 
dredged  material  sites  received  final 
designation  subsequent  to  the  June  1993 


proposal.  Because  these  sites  are  now 
finally  designated,  they  have  been 
included  in  the  list  of  approved  sites  in 
today's  final  rule.  Addition  of  these  sites 
is  not  a  substantive  change,  but  merely 
reflects  separate  rulemaking  that  has 
taken  place  since  the  June  9, 1993 
proposal. 

Finally,  subsequent  to  publication  of 
the  proposed  rule,  the  coordinates  for 
the  Matagorda,  TX,  dredged  material 
site  were  modified  (58  FR  64498)  to 
allow  use  of  deeper  draft  dredging 
equipment.  This  change  also  is  reflected 
in  today's  final  rule. 

In  addition,  some  corrections  to  site 
coordinates  and  one  depth  measurement 
were  made  to  confrom  to  previous 
Federal  Register  rulemaking.  These 
changes  are  as  follows: 

1.  Cape  Arundel,  ME 

Proposed:  43''18'02"  N.,  70"'27'09"  W. 
corrected  to:  43''17'45"  N..  70"'27'12"  VV. 

2.  Absecon  Inlet.  NJ 

Proposed:  39''2ff03"  N.  corrected  to: 
39''20'30"  N. 

3.  Georgetown  Harbor,  SC 
Proposed  33°1'18"  N.,  corrected  to 

33''11'18"N. 
Proposed  33''0'38"  N.,  corrected  to 
33<'10'38"N. 

4.  Fascagoula,  MS 

Proposed  depth  48  feet  corrected  to  46  feet. 

5.  Sabine-Neches,  TX.  Site  1 
Proposed  29''26'11"N..  93''41'11"  W., 

corrected  to  20''26'1 1"  N.,  93°41'14  "  W. 

Compliance  With  Other  Laws  and 
Executive  Orders 

1.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  effecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  and 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 


under  the  terms  of  Executive  Order 
12866,  and  is  therefore  not  subject  to 
OMB  review. 

2.  PapenA'ork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record 
keeping  burden  on  the  regulated 
community  as  well  as  minimize  the  cost 
of  Federal  information  collection  and 
dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record  keeping  requirements  affecting 
10  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  today's  rule  would 
not  establish  or  modify  any  information 
and  record  keeping  requirements,  it  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

3.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities 
and  defines  them  as  follows: 

(1)  Small  governmental 
jurisdictions — any  government  of  a 
district  with  a  population  of  less  than 
50,000. 

(2)  Small  business — any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field 
as  defined  by  Small  Business 
Administration  regulations  under 
section  3  of  the  Small  Business  Act. 

(3)  Small  organization — any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

The  changes  included  in  today's  rule 
do  not  impose  economic  burdens. 
Accordingly.  EPA  has  determined  that 
today's  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  that  a 
Regulatory  Flexibility  Analysis  therefore 
is  unnecessary. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  October  25, 1994. 

Carol  Browner. 

Administrator.  Environmental  Protection 
Agency. 

For  the  reasons  set  out  in  the 
preamble,  part  228  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  228— {AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

§228.3    [Amended] 

2.  Section  228.3(b)  is  amended  in  the 
first  sentence  by  revising  the  phrase 
"continuing  use"  to  read  "final". 

§  228.12    [Removed  and  Reserved] 

3.  Section  228.12  is  removed  and 
reserved. 

4.  Part  228  is  amended  by  adding 

§§  228.14  and  228.15  to  read  as  follows: 

§  228.14    Dumping  sites  designated  on  an 
interim  basis. 

(a)(1)  The  sites  identified  in  this 
section  are  approved  for  dumping  the 
indicated  materials  on  an  interim  basis 
pending  completion  of  baseline  or  trend 
assessment  surveys  and  final 
designation  or  termination  of  use. 
Unless  otherwise  specifically  provided 
in  the  entry  for  a  particular  site,  such 
interim  use  sites  are  available 
indefinitely  pending  completion  of  the 
present  studies  and  determination  of  the 
need  for  the  continuing  use  of  these 
sites,  the  completion  of  any  necessary 
studies,  and  evaluation  of  their 
suitability.  Designation  studies  for 
particular  sites  within  this  group  will 
begin  as  soon  as  feasible  after  the 
completion  of  nearby  sites  presently 
being  studied.  The  sizes  and  use 
specifications  are  based  on  historical 
usage  and  do  not  necessarily  meet  the 
criteria  stated  in  this  part. 

(2)  Unless  otherwise  specifically 
noted,  site  management  authority  for 
each  site  set  forth  in  this  section  is 
delegated  to  the  EPA  Regional  office 
under  which  the  site  entry  is  listed. 

(3)  Unless  otherwise  specifically 
noted,  all  ocean  dumping  site 
coordinates  are  based  upon  the  North 
American  Datum  of  1927. 

(b)  Region  I  Interim  Dredged  Material 
Sites. 

(1)  Cape  Arundel,  ME. 

(i)  Loca/ion- 43°17'45"N.,  70»27'12"W.  (500 
yds.  diameter). 

(ii)  [Reserved) 

(c)  Region  I  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  (Reserved) 

(d)  Region  II  Interim  Dredged  Material 
Sites. 

(1)  No  interim  sites. 

(2)  (Reserved] 

(e)  Region  II  Interim  Other  Wastes 
Sites. 

(1)  Incineration  of  Wood,  NY/NJ. 

(i)  Location:  40''00'00"N.  to  40°04'20"N.; 
73°41'00"W.  to  73°38'10"W. 


(ii)  [Reserved] 
(2)  [Reserved] 

(f)  Region  III  Interim  Dredged  Material 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved] 

(g)  Region  III  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  (Reserved] 

(h)  Region  IV  Interim  Dredged 
Material  Sites. 

(1)  Port  Royal  Harbor  North,  SC. 

(i)  Location:  32°10'11"N.,  80°3600"\V.:      ■ 
32°10'06"N.,  80''36'35"W.;  32°08'38"N., 
80°36'23"\V.;  32°08'41"N..  80°35'49"\V. 

(ii)  (Reserved] 

(2)  Port  Royal  Harbor  South.  SC. 

(i)  Location:  32°05'46"N.,  80°35'30"W.; 
32°05'42"N.,  80°36'27"W.;  32''04'22"N.. 
80°36'16"W.;  32''04'27"N.,  80°35'18"\V. 

(ii)  [Reserved] 

(3)  Palm  Beach  Harbor  West.  FL. 

(i)  Location:  26°46'10"N..  80°02'00"\V.: 
26°45'54"N..  80''02'06"W.;  26°45'54"N.. 
80°02'13"W.;  26°46'10"N.,  80°02'07"W. 

(ii)  [Reserved] 

(4)  Palm  Beach  Harbor  East,  FL. 

(i)  Location:  26°46'00"N..  yg'SS'SS'lV.; 
26''46'00"N..  79»57'47"W.;  26°4500"N., 
79°57'47"W.;  26°45'00"N.,  79°58'55"VV. 

(ii)  [Reser\'ed] 

(5)  Port  Everglades  Harbor,  FL. 

(i)  Location:  26''07'00"N.,  80°04'30"W.. 
26°07'00"N..  80''03'30"W.;  26°06'00"N., 
80''03'30"W.;  26°06'00"N.,  80°04'30"\V 

(ii)  (Reserved) 

(6)  Miami  Beach,  FL. 

(i)  Location:  25°45'30"N.,  80°03'54"W.. 
25°45'30"N..  80''02'50"W..  25°44'30"N., 
80''02'50"W.:  25''44'30"N..  80°03'54"W 

(ii)  [Reserved] 

(7)  Charlotte  Harbor,  FL. 

(i)  Location:  26°37'36"N.,  82''19'55"W.. 
26''37'36"N.,  82''18'47"W.;  26°36'36"N.. 
82°18'47"W.;  26°36'36"N.,  82''19'55"W 

(ii)  [Reserved] 

(8)  Port  St.  Joe  South,  FL. 

(i)  Location:  29''50.9'N..  85°29.9'W.: 
29''51.3'N..  85''29.5'W.:  29°49.2'N.. 
85''28.2'W.:  29°49.0'N..  85°28.8'W. 

(ii)  (Reserved] 

(9)  Port  St.  Joe  North.  FL. 

(i)  Location:  29''53.9'N.,  85°31.8'W.; 
29''54.1'N.,  85''31.3'W.:  29''52.2'N.. 
85''30.1'W.;  29°52.2'N..  85''30.8'W 

(ii)  [Reserved] 

(10)  Panama  City,  FL. 

(i)  Locution;  30°07.1'N..  85°45.9'W..  . 
30''07.2'N..  85''45.5'W.:  30°06.9'N.. 
85''45.1'W.:  30<'06.7'N..  SSMSBW 

(ii)  (Reserved) 

(i)  Region  IV  Interim  Other  Wastes 
Sites. 
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(1)  No  interim  sites. 

(2)  (Reservedl 

(j)  Region  VI  Interim  Dredged  Material 
Sites. 

(1)  Mississippi  River,  Baton  Rouge  to 
the  Gulf  of  Mexico,  LA— South  Pass. 

(1)  Description  and  location: 
Maintaince  dredging  disposal  area  0.5 
mile  square,  parallel  to  the  channel  and 
located  on  the  west  side.  Beginning  at 
28°58'33"N.  and  89''07'0O"W. ,  following 
channel  centerline  (azimuth  295*41')  of 
the  Gulf  entrance  channel  to 
28''58'24"N.  and  89''06'30"\V.,  thence  to 
28''57'54"N.  and  89"'06'42"W.,  thence  to 
28°58'06"N.  and  89''07'18"W.,  thence  to 
the  point  of  beginning 

(ii)  [Reserved] 

(2)  Mississippi  River  Outlets,  Venice, 
LA — Tiger  Pass. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  by  2.5  miles  long,  parallel 
and  adjacent  to  the  channel  and  located 
on  the  south  side.  Beginning  at 
29''08'24"W.  and  89''25'35'TJ.  following 
270"  azimuth  to  29*08'24"\V.  and 
89''28'05"N.,  thence  to  29*0754  "W.  and 
89*28'05"N.,  thence  to  29»07'54"W.  and 
89°25'35  TsJ.,  thence  to  the  point  of 
beginning. 

(ii)  [Reserved] 

(3)  Waterway  from  Empire,  LA  to  the 
Gulf  of  Mexico — Bar  channel. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wride  by  1  mile  long,  parallel  to  the 
channel  and  located  on  the  west  side. 
Begiiming  at  29°15'06"N.  and 
89''36'30"\V.,  following  channel 
centerhne  (azimuth  11*08')  of  the  gulf 
entrance  chaimel  to  29*14'30"N.  and 
89*3636  "W.,  thence  to  29*1436  "N.  and 
89*3648  "W.,  thence  to  29*1512 'N.  and 
89*36'42"W.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved] 

(4)  Bayou  Lafourche  and  Lafourche — 
Jump  Waterway.  LA— Bell  Pass. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area 
2.000  feet  wide  by  1.5  miles  long, 
parallel  to  the  channel  and  located  on 
the  west  side.  Beginning  at  29°05'00"N 
and  90*13'45"W..  following  Bell  Pass 
centerline  (azimuth  12*55')  in  the ^u If 
entrance  channel  to  29*03'51  "N.,  and 
90°14'06  "W.,  thence  to  29°03'57"N.  and 
90*14'21"W..  thence  to  29*05'06"N.  and 
90*14'03"W.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved] 

(5)  Atchafalaya  River — Morgan  Qty  to 
the  Gulf  of  Mexico.  LA  and  Atchafalaya 
River  and  Bayous  Chene.  Boeuf  and 
Black,  LA— Bar  channel. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  by  12  miles  long,  parallel  to 


the  bar  channel  and  located  on  the  east 
side.  Beginning  at  29*20'50"N.  and 
91*24'03"W..  following  channel 
centerline  (azimuth  37*57')  of  the  gulf 
entrance  channel  to  29*11'35"N.  and 
91*32'10"W.,  thence  to  29°11'21"N.  and 
91*31'37"W.,  thence  to  29»20'36"N.  and 
91*23'27"W.,  thence  to  the  point  of 
begirming. 
(ii)  (Reserved] 

(6)  Mermentau  River.  LA,  Disposal 
Area  "A". 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  and  1.5  miles  long,  parallel 
to  the  entrance  channels  in  the  Lower 
Mermentau  River  and  in  the  Lower  Mud 
Lake,  both  located  on  the  west  side: 
Beginning  at  28°44'48"N.  and 
93°07'12"W..  following  channel 
centerline  (azimuth  256*59')  of  the  gulf 
entrance  to  29°43'39"N.  and 
93*07'36"W.,  thence  to  29*4342  "N.  and 
93°07'48"W.,  thence  to  29*4451  "N.  and 
93*07'24"W..  thence  to  the  point  of 
beginning. 

(ii)  [Reserved] 

(7)  Mermentau  River,  LA,  Disposal 
Area  "B". 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area  0.5 
mile  wide  by  1.5  miles  long,  parallel  to 
the  entrance  channels  in  the  Lower 
Mermentau  River  in  the  Lower  Mud 
Lake,  both  located  on  the  west  side: 
Beginning  at  29°43'24"N.  and 
93*01 '54"W..  following  channel 
centerline  (azimuth  359*50')  of  the  gulf 
centerline  to  29*42'33"N.  aiid 
93*02'12"W.,  thence  to  29"42'36  "N.  and 
93*02'24"W.,  thence  to  29*43'36"N.  and 
93*02'06"W.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved] 

(8)  Freshwater  Bayou,  LA— Bar 
channel. 

(i)  Description  and  location: 
Maintenance  dredging  disposal  area 
2,000  feet  wide  by  3.5  miles  long, 
parallel  to  the  channel  and  located  on 
the  west  side.  Beginning  at  29*32'00"N. 
and  92*18'48''W.,  following  channel 
centerline  (azimuth  09*25')  of  the  gulf 
entrance  to  29"28'24"N.  and 
92°19'30"W.,  thence  to  29*28'25"N.  and 
92°19'42"W.,  thence  to  29*32'01"N.  and 
92°19'00"W.,  thence  to  the  point  of 
beginning. 

(ii)  (Reserved) 

(k)  Region  VI  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved) 

(1)  Region  IX  Interim  Dredged  Material 
Sites. 

(1)  Newport  Beach,  CA  {LA-3). 

(i)  Location:  33*31 '42"N., 
117*54'48"W.  (1,000  yd.  radius). 

(ii)  (Reserved) 
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(2)  Port  Hueneme,  CA  (LA-1). 
(i)  Location:  34*05'0O"N.. 

119*14'00"W.  (1,000  yd.  radius), 
(ii)  [Reserved] 

(3)  Crescent  City  Harbor.  CA  (SF-l). 
(i)  Location:  41*43'15'''N., 

124°12'10"W.  (1.000  yd.  diameter), 
(ii)  [Reservedl 

(4)  Noyo  River.  CA  (SF-5). 
(i)  LocaUon:  39*25'45"N.. 

123*49'42"W.  (500  yd.  diameter), 
(ii)  [Reservedl 

(5)  Guam— Apra  Harbor. 

(i)  Location:  13"29'30'T^I.,  144*34'30" 
E.  (1,000  yd.  radius) 

(ii)  [Reserved] 

(m)  Region  IX  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  [Reservedl 

(n)  Region  X  Interim  Dredged  Material 
Sites. 

(1)  Rogue  River  Entrance,  OR. 

(i)  LocaUon;  42°24'16"N.,  124''26'48"W.; 
42"24'04"N..  124*26'35''W.;  42*2r40"N., 
124»27'13"W.;  42"23'52  "N..  124*27-26  "\V. 

(ii)  [Reserved] 

(2)  Port  Orford.  OR. 

(i)  Locot/on:  42*44'08*7^.,  124°29'38"W.; 
42''44'08  "N..  124''29'28  "W.;  42°43'52"N., 
124°29'28"W.;  42°43'52"N.,  124*29'38"W. 

(ii)  [Reserved] 

(3)  Umpqua  River  Entrance.  OR. 

(i)  locatwn.  43''40'07"N..  124»14'18"'W.: 
43''40'07"N..  124*13'42"W.:  43°39'53"N., 
124''13'42"W.;  43»39'53'T«J..  124*14'18"VV. 

(ii)  [Reserved] 

(4)  Siuslaw  River  Entrance.  OR. 

(i)  Loca/ion; 44''01'32"N.,  124»09'37"W.; 
44''Q1'22"N..  124''09'02*^'.;  44'>01'14"N.. 
124°09'07 'W.;  44°01'24'?a..  124*09'42  "W. 

(ii)  [Reserved] 

(5)  Yaquina  Bay  and  Harbor  Entrance, 
OR. 

[\yLocation:  44*36'31'TSI.,  124''06'4"W.; 
44*36'31"N.,  124*05'16"W.;  44°36'17~N., 
124''05'16 ".;  44''36'17"N..  124»06'O4"W. 

(ii)  [Reserved] 

(6)  Tillamook  Bay  Entrance.  OR. 

(i)  Loco/jon.  45''3409N.,  123"5937W.: 
45''34'09"N..  123*58'45''W.:  45»33'55"N., 
123''58'45  "VV.;  45''33'55'?i..  123*59'37"W. 

(ii)  (Reserved] 

(7)  Willapa  Bay,  WA. 

(i)  Location:  46''44'00"N.,  124*10'00  "\V.; 
46''39'00"N..  124''09'0(rW. 

(ii)  [Reserved] 

(0)  Region  X  Interim  Other  Wastes 
Sites. 

(1)  No  interim  sites. 

(2)  [Reserved] 

§  228.1 5    Dumping  sites  designated  on  a 
final  basis. 

(a)(1)  The  sites  identified  in  this 
section  are  approved  for  dumping  the 


indicated  materials.  Designation  of  these 
sites  was  based  on  envirorunental 
studies  conducted  in  accordance  with 
the  provisions  of  this  part  228,  and  the 
sites  listed  in  this  section  have  been 
found  to  meet  the  site  designation 
criteria  of  §§  228.5  and  228.6. 

(2)  Unless  otherwise  specifically 
noted,  site  management  authority  for 
each  site  set  forth  in  this  section  is 
delegated  to  the  EPA  Regional  office 
under  which  the  site  entry  is  listed. 

(3)  Unless  otherwise  specifically 
noted,  all  ocean  dumping  site 
coordinates  are  based  upon  the  North 
American  Datum  of  1927. 

(b)  Region  1  Final  Dredged  Material 
Sites. 

(1)  Portland,  Maine,  Dredged  Material 
Disposal  Site. 

(i)  Locof/or:43''33'36"N.,  70*02'42"W.; 
43*33'36"N.,  70*01'18"W.;  43°34'36"N.. 
70''02'42"W.;  43°34'36"N.,  70°01'18"W. 

(ii)  Size:  One  square  nautical  mile, 
(iii)  Depth:  50  meters, 
(iv)  Primary  use:  Dredged  material, 
(v)  Period  of  use:  Continuing  use. 
(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(2)  Massachusetts  Bay  Disposal  Site. 

(i)  Location:  Center  coordinates  (NAD 
1983)  42*25.1'  north  latitude,  70''35.0'  west 
latitude. 

(ii)  Size:  2  nautical  mile  diameter. 

(iii)  Depth:  Average  90  meters. 

(iv)  Exclusive  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  which  meets 
the  requirements  of  the  MPRSA  and  its 
accompanying  regulations.  Disposal- 
and-capping  is  prohibited  at  the  MBDS 
until  its  efficacy  can  be  effectively 
demonstrated. 

(c)  Region  I  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 

(2)  [Reserved] 

(d)  Region  II  Final  Dredged  Material 
Sites. 

(1)  Fire  Island  Inlet,  Long  Island,  New 
York  Dredged  Material  Disposal  Site. 

(i)  Locotion:  40''36'49"N..  73*23'50"W.; 
40*37'12"N.,  73°21'30"W.;  40°36'41"N., 
73*21'20"W.;  40''36'10"N.,  73*23'40"W. 

(ii)  Size:  Approximately  1.09  square 
nautical  miles. 

(iii)  Depth:  Ranges  bom  7  to  10 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Fire 
Island  Inlet,  Long  Island,  New  York. 

(2)  Jones  Inlet,  Long  Island,  New  York 
Dredged  Material  Disposal  Site. 

(i)  Location:  40''3432N.,  73°3914W.; 
40*3432N.,  73°3706W.;  40°3348N., 
73°3706W.;  4p°3348N..  73''3914W. 


(ii)  Size:  Approximately  1.19  square 
nautical  miles. 

(iii)  Depth:  Ranges  bom  7  to  10 
meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Jones 
Island  Inlet,  Long  Island,  New  York. 

(3)  East  Rockaway  Inlet,  Long  Island 
NY  Dredged  Material  Disposal  Site. 

(i)  Location:  40*34'36"N.,  73''49'00"W.; 
40*35'06"N.,  73*47'06"W.;  40°34'10"N.. 
73*48'6"W.:  40*34'12"N.,  73''47'17"W. 

(ii)  Size:  Approximately  0.81  square 
nautical  miles. 

(iii)  Depth:  Ranges  from  6  to  9  meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  bom  East 
Rockaway  Inlet,  Long  Island,  New  York. 

(4)  Rockaway  Inlet,  Long  Island,  New 
York  Dredged  Material  Disposal  Site. 

(i)  Location:  40*32'30"N.,  73*55'00"W.: 
40*32'30"N.,  73*54'00W";  40°32'00 'N.. 
73°54'00"W.;  40''32'00"N.,  73*55'0O"W. 

(ii)  Size:  Approximately  0.38  square 
nautical  miles. 

(iii)  Depth:  Ranges  bom  8  to  11 
meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Rockaway  Inlet,  Long  Island,  New  York. 

(5)  Shark  River,  New  Jersey  Dredged 
Material  Disposal  Site. 

(i)  Location; 40°12'48"N..  73''59'45"W.; 
40*12'44"N.,  73''59'06"W.:  40*11'36"N., 
73°59'28"W.;  40*11'42"N.,  74°00'12"W. 

(ii)  Size:  Approximately  0.6  square 
nautical  miles. 

(iii)  Depth:  Approximately  12  meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions.  Disposal  shall  be 
limited  to  dredged  material  bom  Shark 
River  Inlet,  New  Jersey. 

(6)  New  York  Bight  Dredged  Material 
Disposal  Site  (Mud  Dump). 

(i)  Location:  40*23'48"N..  73''51'28"W.; 
40°21'48"N.,  TS'SCOCW.;  40*2r48"N.. 
73'51'28"W.;  40"'23'48"N.,  73°50'00"W. 

(ii)  Size:  2.2  square  nautical  miles. 

(iii)  Depth:  Ranges  from  16  to  29 
meters. 

(iv)  Use  Restricted  to  Disposal  of: 
Dredged  materials. 

(v)  Period  of  Use:  Continuing  use, 
subject  to  volumetric  restriction  as 
noted  paragraph  (d)(6)(vi)  of  this 
section. 


(vi)  Restriction:  Disposal  shall  be 
limited  to  100  million  cubic  yards  of 
dredged  materials  generated  in  the  Port 
of  New  York  and  New  )ersey  and  nearby 
harbors.  Dumping  within  the  area 
described  by  the  following  coordinates 
shall  be  limited  to  projects  determined 
by  the  Corps  and  EPA  to  demonstrate  a 
sf>ecific  need,  such  as  research  or  final 
capping.  40*23'48"N.,  73*51'28"W.; 
40*23'23"N..  73*51'28"W.;  40'23'23"N.. 
73*51'06"W.;  40*23'48"N.,  73*51'06"W. 
Dumping  in  the  southeast  quadrant  of 
the  site  shall  not  be  authorized  except 
as  part  of  a  research  project  on  capping. 

(7)  Manasquan,  New  Jersey  Dredged 
Material  Disposal  Site. 

(i)  Location; 40*06'36"N.,  74*01'34"\V.: 
40*06'19"N..  74*01'39"W.;  40°06'18"N.. 
74°01'53"W.;  40*06'41"N.,  74*01'51"W. 

(ii)  S/ze:  Approximately  0.11  square 
nautical  miles. 

(iii)  Depth:  Approximately  18  meters. 

(iv)  Primary  L^serDredgeci  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Manasquan  Inlet,  New  )ersey. 

(8)  Absecon  Inlet,  NJ  Dredged 
Material  Disposal  Site. 

(i)  Locotion;  39''20'39"N.,  74°18'43"W.; 
39"'20'30"N..  74"'18'25"W.;  39°20'03"N.. 
74''18'43"W.;  39°20'12"N.,  74°19'01"\V. 

(ii)  Size:  Approximately  0.28  square 
nautical  miles. 

(iii)  Depth:  Approximately  17  meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Absecon  Inlet.  New  Jersey. 

(9)  Cold  Spring  Inlet,  NJ  Dredg^ 
Material  Disposal  Site. 

(i)  Location:  38*55'52"N..  74°53'04"\V.; 
38*55'37"N..  74*52'55"W.:  38*55'23"N., 
74°53'27"W.:  38''55'36"N..  74°53'36"W. 

(ii)  Size:  Approximately  0.13  square 
nautical  miles. 

(iii)  Depth:  Approximately  9  meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Cold 
Spring  Inlet,  New  Jersey. 

(10)  San  Juan  Harbor,  PR,  Dredged 
Material  Site. 

(i)  Location:  18°30'10"N..  66»09'31"\V.; 
18°30'10"N..  66*08'29"W.:  18°31'10"N.. 
66°08'29"W.:  18°31'10"N..  66°09'31"W. 

(ii)  Size:  0.98  square  nautical  mile, 
(iii)  Depth:  Ranges  from  200  to  400 
meters, 
(iv)  Primary  Use:  Dredged  material, 
(v)  Period  of  Use:  Continuing  use. 
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(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Port  of  San  Juan,  Puerto  Rico,  and 
coastal  areas  within  20  miles  of  said 
port  entrance. 

(11)  Arecibo  Harbor,  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  18»31'0(r  N.,  66''43'47"  W.; 
18*31'00"  N..  66*42'  45"  W.;  IS-aCOO"  N., 
66°42'45''  W.;  la'SffOO"  N..  66''43'4r'  W. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  101  to  417 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  P*iiiod  of  Use:  Continuing  use. 

(vi)  liestrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Arecibo  Harbor,  PR. 

(12)  Mayaguez  Harixir.  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  18*I5'3(r  N.,  67016'13"  W.; 
la'lS'SO"  N.,  67»15'11"  W.;  18*14'30"  N., 
67«15'11"  W.;  18''14'30"  N..  67°16'13"  W. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  351  to  384 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Mayaguez  Harbor,  PR. 

(13)  Ponce  Harbor.  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  \7'S4'00"  N.,  66''37'43"  W.; 
ir54'00 "  N..  66''36'41"  W.;  17°53'0O"  N., 

ee-se^i"  w.-,  n'srocr  n.,  66*37-43 "  w. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  329  to  457 
meters/ 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Ponce 
Harbor,  PR. 

(14)  Yabucoa  Harbor,  PR  Dredged 
Material  Disposal  Site. 

(i)  Location:  18°03'42''  N.,  65°42'49"  W.; 
18''03'42"  N.,  65''41'47"  W.;  18"02'42  "  N., 
65''41'47  "  W.;  18°02'42''  N..  65'42'49"  W. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  549  to  914 
meters. 

(iv)  Primary  Use:  Dredged  material 
disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from 
Yabucoa  Harbor,  PR. 

(e)  Region  II  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 


(2)  [Reserved] 

(f)  Region  III  Final  Dredged  Material 
Sites. 

(1)  Dam  Neck,  Virginia,  Dredged 
Material  Disposal  Sita 

(i)  Location:  36»51'24.1"  N..  75°54'41.4" 
W.;  36''51'24.1"  N..  75'*53'02.9"  W.; 
36''50'52.0"  N.,  75"*52'49.0"  W.;  36'46'27.4'' 
N.,  TS'Sng-a"  W.;  36'46'27.5'*  N., 
75*'54'19.0"  W.;  36"50t)5.0"  N.,  75*5419.0" 
W. 

(ii)  Size:  8  square  nautical  miles. 

(iii)  Dept/i;  Averages  11  meters. 

(iv)  Primary  Use:  Dredged  Material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
mouth  of  Chesapeake  Bay. 

(2)  Norfolk.  VA,  Dredged  Material 
Disposal  Site. 

(i)  Location:  Center  point:  Latitude — 
36''59'00"  N.,  Longitude— 75''39'(Xr  W. 

(ii)  Size:  Circular  with  a  radius  of  7.4 
kilometers  (4  nautical  miles). 

(iii)  Depth:  Ranges  from  13.1  to  26 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Site  shall  be  limited 
to  suitable  dredged  material  which 
passed  the  criteria  for  ocean  dumping. 

(g)  Region  III  Final  Other  Wastes 
Sites. 

(1)  No  final  sites. 

(2)  [Reserved]. 

(h)  Region  IV  Final  Dredged  Material 
Sites. 

(1)  Morehead  Qty.  NC  Dredged 
Material  Disposal  Site. 

(i)  Location:  34"38'30"  N..  76''45'0"  W.; 
34"'38'30"  N.,  76'4T42"  W.;  34''3«'09"  N.. 
76''41'0"  W.;  34°36'0"  N.,  76»41'0"  W.; 
34''36'0"  N. ,  76''45'0"  W. 

(ii)  Size:  8  square  nautical  miles. 

(iii)  Depf/i.- Average  12.0  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Morehead  City  Harbor.  North  Carolina 
area.  All  material  disposed  must  satisfy 
the  requirements  of  the  ocean  dumping 
regulations. 

(2)  Wilmington,  NC  Dredged  Material 
Disposal  Site. 

(i)  Location:  33'49'30"  N.,  78''03'06"  W.; 
33''48'18"  N.,  78°0r39"  W.;  33''47'19"  N., 
78''02'48"  W.;  33''48'3<r  N.,  78°04'16"  W. 

(ii)  Size:  2.3  square  nautical  miles. 

(iii)  Depth:  Averages  13  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  the  dredged  material  from 
Wilmington  Harbor  area. 

(3)  Georgetown  Harbor,  Georgetown, 
South  Carolina:  Ocean  Dredged  Material 
Disposal  Site. 


(i)  Location:  33''11'18"  N.,  79"07'2(r  W.; 
33''11'18''  N..  79°05'23''  W.;  SSICSS"  N., 
79°05'24"  W.;  33">10'38"  N.,  79»07'21"  W. 

(ii)  Size:  1  square  nautical  mile. 

(iii)  Depth:  6  to  11  meter  range. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Georgetown,  South 
Carolina,  area. 

(4)  Charleston,  SC  Dredged  Material 
Disposal  Site. 

(i)  Location:  32*40'27"N.,  79»47'22"W.; 
32*'39'04"N..  79''44'25"W.;  32''38'07"N.. 
79''45'03"W.;  32"'39'30"N.,  79»48'00  "W. 

(ii)  Size:  3  square  nautical  miles. 

(iii)  Depf/i;  Averages  11  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Charleston  Harbor  area. 

(5)  Charleston,  SC  Harbor  Deepening 
Project  Dredged  Material  Disposal  Site. 

(i)  Location:  32''38'06"N.,  79"41'57"VV.: 
32''40'42"N..  79°47'30'^.;  32»39'04"N.. 
79°49'21"VV.;  32''36'28"N..  79''43'48  "W. 

(ii)  Size:  11.8  square  nautical  miles. 

(iii)  Depth:  Averages  11  meters. 

(iv)  Primary  use:  Dredged  material 
from  the  Charleston  Harbor  deepening 
project. 

(v)  Period  of  use:  Not  to  exceed  seven 
years  irom  the  initiation  of  the 
Charleston  Harbor  deepening  project. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Charleston  Harbor  area.  All  dredged 
material,  except  entrance  chaimel 
materials,  shall  be  limited  to  that  part  of 
the  site  east  of  the  line  between 
coordinates  32''39'04"N.,  79''44'25"W.. 
and  32''37'24"N..  79''45'30"W..  unless 
the  materials  can  be  shovm  by  sufficient 
testing  to  contain  10%  or  less  of  fine 
material  (grain  size  of  less  than  0.074 
mm)  by  weight  and  shown  to  be  suitable 
for  ocean  disposal. 

(6)  Savaimah,  GA  Dredged  Material 
Disposal  Site. 

(i)  Location:  31'*55'53"N.,  80'44'20"W.; 
31°57'55"N.,  80''46'48"W.;  31»57'55"N., 
80''44'20"W.;  31°55'53"N..  80''46'48"W. 

(ii)  Size:  4.26  square  nautical  miles. 

(iii)  Depth:  Averages  11.4  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  materia]  fixim  the 
Savannah  Harbor  area. 

(7)  Brunswick  Harbor,  Brunswick, 
Georgia  Ocean  Dredged  Material 
Disposal  Site. 

(!)  Location:  31'02'35''N.,  81»17'40-W.; 
31°02'35 "N.,  81''16'30"W.;  31'»0O'3O"N., 
Sl'ie^O "W.:  31''00'30"N.,  81"17'42"W. 
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(ii)  Size:  Approximately  2  square 
nautical  miles. 

(iii)  Depth:  Average  9  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(yi)  Restrictions:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Brunswick,  Georgia, 
vicinity. 

(8)  Femandina  Beach.  FL  Dredged 
Material  Disposal  Site. 

(i)  Location:  30°33'0O"N.,  81»16'52 "W.; 
30»31'00'TJ.,  81"'16'52"W.;  SO'SIOCTM.,  • 
81''19'08'^.;  30°33'00"N.,  81''19'08 "W. 

(ii)  Size:  Four  square  nautical  miles. 

(iii)  Depth:  Average  16  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  Use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  which  meets 
the  criteria  given  in  the  Ocean  Dumping 
Regulations  in  40  CFR  part  227. 

(9)  Jacksonville,  FL  Dredged  Material 
Site. 

(i)  Location:  30'21'3O''N..  81'18'34"W.; 
30°21'3O"N..  81''17'26"W.;  30''20'30"N., 
81'*ir2e"W.;  30»20'30 "N.,  81»18'34 "W. 

(ii)  Size:  One  square  nautical  mile. 

(iii)  Depth:  Ranges  from  12  to  16 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Jacksonville.  Florida,  area. 

(10)  Canaveral  Harbor,  FL,  Dredged 
Material  JDumpsite. 

(i)  Location:  28°20'15"N..  80*31'11"W  • 
28°18'51"N..  80«29'15"W.;  28''17'13"N.. 
80°30'53"W.;  28''18'36"N.,  80"'32'45 "W. 

Center  coordinates:  28'*18'44"N.. 
8€C31'0O*lV.  (NAD  27). 

(ii)  Size:  4  square  nautical  miles. 

(iii)  Depth:  Range  47  to  55  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Canaveral,  Florida, 
vicinity. 

(11)  Fort  Pierce  Harbor,  FL,  Fort 
Pierce,  FL,  Ocean  Dredged  material 
Disposal  Site. 

(i)  Location:  27°28'30"N.,  80»12'33"W; 
2r'28'30"N..  80°11'27"W;  2r27'30"N., 
80''11'27"W;  27<'27'30"N.,  80»12'33 "W. 

(ii)  Size:  1  square  nautical  mile. 

(iii)  Depth:  Average  range  40  to  54 
feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Fort  Pierce  Harbor 
vicinity  All  dredged  material  consisting 
of  greater  than  10%  finegrained 
material  (grain  size  of  less  than 


0.04  7ram)  by  weight  shall  be  limited  to 
that  part  of  Uie  site  east  of  80'12'00"W. 
and  south  of  27*27'20"N. 

(12)  Pensacola  Nearshore,  FL  Dredged 
Material  Disposal  Site. 

(i)  Location:  30''17'24"N..  87''18'30"W  • 
30»17'00"N..  87»19'50"W.;  SOOlS'SB'TJ..  ' 
87«17'48"W.:  30»15'15"N.,  87«19'18"W. 

(ii)  Size:  2.48  square  nautical  miles. 

(iii)  Depth:  Averages  11  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  materials  which  are 
shown  to  be  predominantly  sand 
(defined  by  a  median  grain  size  greater 
than  0.125  mm  and  a  composition  of 
less  than  10%  fines)  and  meet  the  Ocean 
Dumping  Criteria. 

(13)  Pensacola,  Florida  Ocean 
Dredged  Material  Disposal  Site,  i.e.  the 
Pensacola  (Offshore)  Ocean  Dredged 
Material  Disposal  Site. 

(i)  Location:  30°08'50"N..  8r'19'30"W.; 
30»O8'5O"N..  87*16'30"W.;  30»07'05"N 
87''16'30"W.;  30^)705  7^..  8719'30"W. 

(ii)  Size:  Approximately  6  square 
statute  miles. 

(iii)  Depth:  Ranges  from  65  to  80  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  is  restricted 
to  predominantly  fine-grained  dredged 
material  from  the  greater  Pensacola, 
Florida  area  that  meets  the  Ocean 
Dumping  Criteria  but  is  not  suitable  for 
beach  nourishment  or  disposal  at  the 
existing  EPA  designated  Pensacola 
(Nearshore)  ODMDS  (§  228.15(h)(ll)). 
The  Pensacola  (Nearshore)  ODMDS  is 
restricted  to  suitable  dredged  material 
with  a  median  grain  size  of  >  0.125  mm 
and  a  composition  of  <  10%  fines. 

(14)  Mobile,  Alabama  Dredged 
Material  Disposal  Site. 

(i)  Location:  30°10'00"N.,  88°07'42"W.. 
30«'10'24"N.,  88''05'12"W.;  30°09'24"N., 
88»04'42  "W.;  30°08'30"N.,  88'>05'12"W.; 
30''08'30"N.,  88''08'12"W. 

(ii)  Sjze:  4.8  square  nautical  miles. 

(iii)  Depth:  Average  14  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
Umited  to  dredged  materials  which  meet 
the  Ocean  Dumping  Criteria. 

(15)  Pascagoula,  MS,  Ocean  Dredged 
Material  Dumpsite. 

(i)  Location:  30°12'06"N'..  88''44'30"W.; 

30*11'42 "N.,  88*'33'24"W.;  SCOS'SCN.. 

88°37'00 "W.;  and  30°08'18  "N..  88''41'54 "W. 

Center  coordinates:  30°10'09"N.. 
88'>39'12"W. 

(ii)  Size:  18.5  square  nautical  miles, 
(iii)  Depth:  Average  46  feet;  range  38- 
52  feet, 
(iv)  Primary  Use:  Dredged  material. 


JMI 


(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
Umited  to  suitable  material  &t)m  the 
Mississippi  Sound  and  vicinity. 

(16)  Guifport.  Mississippi  Chedged 
Material  Disposal  Site— Eastern  Site 

(i)  Location:  30»ll'iO"N.,  88''58'24"VV  • 
30°n'12  TM.,  88°57'30"\V.;  30*07'36'?J 
88«54'24 "W.;  3(r07'24 "N.,  88"54'48 "W. 

(ii)  Size:  2.47  square  nautical  miles. 

(iii)  DeptA;  9.1  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  materials  which  meet  the 
Ocean  Ehunping  Criteria. 

(17)  Gul^ort.  MS  Dredged  Material 
Disposal  Site— Western  Site. 

(i)  Location:  SCirOCN..  89°0C30"VV  , 
30»12'00"N.,  88'59'30'W.:  30*'n'00"N., 
89"'00'00  "W.;  3O°07'0O"N..  88°56'30"W  • 
30»06'36  "N..  88''57'00"W.;  30»10'30"N  . 
89'00'36'\V. 

(ii)  Size:  5.2  square  nautical  miles. 

(iii)  Depth:  8.2  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Disposal  shall  be  limited  to 
dredged  material  which  meets  the 
Ocean  Dumping  Criteria. 

(i)  Region  IV  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 

(2)  [Reserved]. 

(j)  Region  VI  Final  Dredged  Material 
Sites. 

(1)  Mississippi  River  Gulf  Outlet,  LA. 

(i)  Location:  29»32'35"N..  89*12'38 '\V.; 
29029-2  its;.,  89°08'0O"W.;  29''24'32"N., 
88''59'23"W.;  29<'24'28"N.,  88°59'39"\V.', 
29°28'59"N.,  89°08'19"W.;  29''32'15"N.. 
89''12'57"W.;  ti>enoe  to  point  of  beginning. 

(ii)  Size:  6.03  square  nautical  miles. 

(iii)  Depth:  Ranges  from  20  to  40  feet. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  Mississippi  River  Gulf 
Outlet. 

(2)  Southwest  Pass— Mississippi 
River,  LA. 

(i)  Location:  28''54'12"N.,  89''27'15"W.: 
28°54'12'?J.,  89»26'00 "W.;  28°51'00 "N., 
89»27'15 "VV.,  28'5rOO'TSl.,  89*'26'00"VV 

(ii)  Size:  3.44  square  nautical  miles. 

(iii)  Depth:  Ranges  from  2.7  to  32.2 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
Umited  to  dredged  material  from  the 
vicinity  of  the  Southwest  Pass  Channel. 

(3)  Barataria  Bay  Waterway.  LA. 

(i)  Location:  29'16'10"N..  89'56'20 "W 
29'14'19"N.,  ag^SS'ie "W.;  29°14'00 "N.. 

ag^ss'se'^v.;  29''i6'29"N..  ag'ss'sg  "W. 
(ii)  Size:  1.4  square  nautical  miles 
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(iii)  Depth:  Ranges  from  8-20  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  Barataria  Bay  Waterway. 

(4)  Houma  Navigation  Canal, 
Louisiana. 

(i)  Location:  29"05'22.3"N.,  90"'34'43"W.: 
thence  following  a  line  1000  feet  west  of  the 
channel  centerline  to  29''02'17.8"N.. 
90°34'28.4"W.;  thence  to  29''02'12.6"N.. 
90°35'27.8"W.;  thence  to  29'05'30.8"N.. 
90°35'27.8"W.;  thence  to  the  point  of 
beginning. 

(ii)  Size:  2.08  square  nautical  miles. 

(iii)  Depth:  Ranges  from  6  to  30  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  Cat  Island  Pass,  Louisiana. 

(5)  Calcasieu,  LA  Dredged  Material 
Site  1. 

(i)  Location:  29»45'39"N..  93"19'36"W.; 
29''42'42"N..  93''19'06"W.;  29''42'36"N.. 
93''19'48"W.;  29»44'42"N..  93'^0'12"W.; 
29°44'42"N..  93'20'24"W.;  29''45'27"N.. 
93''20'33''W. 

(ii)  Size:  1.76  square  nautical  miles. 

(iii)  Depth:  Ranges  from  2  to  8  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  the  Calcasieu  River  and  Pass 
Project. 

(6)  Calcasieu.  LA  Dredged  Material 
Site  2. 

(i)  Location:  29''44'31  "N.,  93'20'43"W.; 
29»39'45"N..  93''19'56"W.:  29''39'34"N.. 
93''20'46"W.;  29''44'25"N..  93'21'33"W. 

(ii)  Size:  3.53  square  nautical  miles. 

(iii)  Depth:  Ranges  from  2  to  11 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  the  Calcasieu  River  and  Pass 
Project. 

(7)  Calcasieu.  LA  Dredged  Material 
Site  3. 

(i)  Location:  29°37'50"N..  93°19'37"W.: 
29''37'25"N.,  gS'l^SS'-W.;  29°33'55"N.. 
93''16'23"W.,  29''33'49 "N..  93''16'5"W.; 
29''30'59"N.,  93"'13'51  "W..  29<'29'10"N.. 
93°13'49"W.;  29''29  05"N.,  93'W23"Vil.: 
29°30'49"N.,  93''14'25"W.;  29''37'26"N.. 
93"'20'24"W.;  29''37'44"N..  93''20'27"W. 

(ii)  Size:  5.88  square  nautical  miles. 

(iii)  Depth:  Ranges  from  11  to  14 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
vicinity  of  the  Calcasieu  River  and  Pass 
Project. 


(8)  Sabine-Neches,  TX  Dredged 
Material  Site  1. 

(i)  Location:  29"28'03"N..  93''41'14"W.; 
29'26'11"N..  93''41'14"W.;  29»26'11"N.. 
93''44'11"W. 

(ii)  Size:  2.4  square  nautical  miles. 

(iii)  Depth:  Ranges  from  11-13  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(9)  Sabine-Neches,  TX  Dredged 
Material  Site  2. 

(i)  Location:  29''30'41"N..  93''43'49"W.: 
29''28'42"N..  93°41'33"W.;  29''28'42"N.. 
93»44'49"W.:  29''30'08"N..  93''46'27"W. 

(ii)  Size:  4.2  square  nautical  miles. 

(iii)  Depth:  Ranges  from  9-13  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(10)  Sabine-Neches,  TX  Dredged 
Material  Site  3. 

(i)  Location:  29''34'24"N..  93''48'13"W.; 
29''32'47  "N..  93°46'16"W.;  29'32'06"N.. 
93°46'29"W.;  29»31'42"N..  93»48'16"W.: 
29''32'59"N.,  93''49'48"W. 

(ii)  Size:  4.7  square  nautical  miles. 

(iii)  Depth:  10  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(11)  Sabine-Neches,  TX,  Dredged 
Material  Site  4. 

(i)  Location:  29*3809 "N..  93''49'23"W.; 
29''35'53 "N..  93»48'18"W.;  29'35'06"N.. 
93''50'24"W.;  29»36'37"N..  93''51'09"W.; 
29°37'00"N..  93°50'06  "W.;  29"'37'46"N.. 
93''50'26"W. 

(ii)  Size:  4.2  square  nautical  miles. 

(iii)  Depth:  Ranges  from  5-9  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Sabine-Neches  area. 

(12)  Galveston,  TX  Dredged  Material 
Site. 

(i)  Location:  29"'18'00"N..  94''39'30"W.: 
29''15'54"N.,  94''37'06"W.;  29''14'24  "N., 
94''38'42"W.:  29°16'54"N..  94''41'30"W. 

(ii)  Size:  6.6  square  nautical  miles. 

(iii)  Depth:  Ranges  from  10  to  15.5 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Galveston*  Texas  area. 

(13)  Freeport  Harbor,  TX,  New  Work 
(45  Foot  Project). 


(i)  Location:  28°50'51"N..  95M3'54"W  ; 
28'51'44"N.,  95''14'49"W.;  28'50'15"N.. 
95*16'40"W.;  28''49'22"N.,  95»15'45"W. 

(ii)  Size:  2.64  square  nautical  miles. 

(iii)  Depth:  54  to  61  feet. 

(iv)  Primary  Use:  Construction  (new 
work)  dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Freeport  Harbor  Entrance  and  Jetty 
Channels,  Texas. 

(14)  Freeport  Harbor,  TX, 
Maintenance  (45  Foot  Project). 

(i)  Location:  28''54'00"N..  95»15'49"W.: 
28°53'28"N.,  95''15'16"W.:  28<'52'00"N., 
gS'lB'Sg'W.;  28''52'32"N.,  95°17'32"W. 

(ii)  Size:  1.53  square  nautical  miles. 

(iii)  Depth:  31  to  38  feet. 

(iv)  Primary  use:  Maintenance 
dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Freeport  Harbor  Entrance  and  Jetty 
Channels.  Texas. 

(15)  Matagorda  Ship  Channel,  TX. 

(i)  Location:  28''23'48"N..  96»18'00  "W.; 
28''23'21"N..  96''18'31"W.;  28''22'43"N.. 
96"17'52"W.;  28'23'11"N.,  96"'17'22"W. 

(ii)  Size:  0.56  square  nautical  mile. 

(iii)  Depth:  Ranges  from  25-40  feet. 

(iv)  Primary  Use:  Dredged  Material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Matagorda  Ship  Channel,  Texas. 

(16)  Homeport  Project,  Port  Aransas, 
TX. 

(i)  location:  Zl'ATM"  N.,  97«00'12"  W.; 
27'47'15"  N.,  96''59'25"  W.;  27<'46'17"  N.. 
97°01'12  "  W.;  27''45'49  "  N..  97°00'25"  W. 

(ii)  Size:  1.4  square  miles. 

(iii)  Depth:  Ranges  from  45-55  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  50  years. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
U.S.  Navy  Homeport  Project,  Corpus 
Christi/Ingleside,  TX. 

(17)  Corpus  Christi  Ship  Channel,  TX. 

(i)  Location:  27»49'10"N..  97''01'09"W.; 
27''48'42"N..  97'00'21"W.:  27''48'06"N.. 
97°00'48"W.;  27''48'33"N..  97'»01'36"VV. 

(ii)  Size:  0.63  square  nautical  mile. 

(iii)  Depth:  Ranges  from  35  to  50  feet. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Indefinite  period  of 
time. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Corpus  Christi  Ship  Channel,  Texas. 

(18)  Port  Mansfield,  TX. 


(i)  Location:  26°34'24"N.,  97'15'15"W.; 
26''34'26"N.,  97»14'17  "W.;  26«33'57"N.. 
97''14'17"W.;  26''33'55"N.,  9r'15'15"W. 

(ii)  Size:  0.42  Square  nautical  miles. 

(iii)  Depth:  Ranges  from  35-50  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Port  Mansfield  Entrance  Channel. 
Texas. 

(19)  Brazos  Island  Harbor,  TX. 

(i)  Location:  26°04'32"  N.,  97^776"  W.; 
26''04'32"  N..  97''06'30"  W.;  26°O4'02"  N.. 
97'>06'30 "  W.;  26°04'02"  N.,  97'*07'26 "  W. 

(ii)  Size:  0.42  square  nautical  miles. 

(iii)  Depth:  Ranges  from  55  to  65  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Brazos  Island  Harbor  Entrance  Channel, 
Texas. 

(20)  Brazos  Island  Harbor  (42-Foot 
Project).  TX. 

(i)  Location:  26'04'47"  N.,  97»05'07"  W.; 
26°05'16  "  N.,  97°05'04"  W.;  26*05'10"  N., 
97°04'06  "  W.;  26"'04'42"  N.,  97«04'09"  W. 

(ii)  Size:  0.42  square  nautical  miles. 

(iii)  Depth:  Ranges  from  60-67  feet. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Indefinite  period  of 
time. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  construction  material  dredged 
from  the  Brazos  Island  Harbor  Entrance 
Channel,  Texas. 

(k)  Region  VI  Final  Other  Wastes 
Sites. 

(1)  No  final  sites. 

(2)  (Reserved] 

(1)  Region  IX  Final  Dredged  Material 
Sites. 

(1)  San  Diego,  CA  (LA-5). 

(i)  Location:  Center  coordinates  of  the 
site  are:  32*36.83'  North  Latitude  and 
117''20.67'  West  Latitude  (North 
American  Datum  from  1927),  with  a 
radius  of  3.000  feet  (910  meters). 

(ii)  Size:  0.77  square  nautical  miles. 

(iii)  Depth:  460  to  660  feet  (145  to  200 
meters). 

(iv)  Primary  Use:  Ocean  dredged 
materia]  disposal. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  materials  that 
comply  with  EPA's  Ocean  Dumping 
Regulations  and  Corps  Permitting 
Regulations. 

(2)  Los  Angeles/Long  Beach.  CA  (LA- 
2).  1 1 

(i)  Location:  33°37.10'  North  Latitude 
by  nan 7.40'  West  Longitude  (North 
American  Datum  from  1983).  with  a 
radius  of  3,000  feet  (910  meters). 


(ii)  Size:  0.77  square  nautical  miles, 
(iii)  Depth:  380  to  1060  feet  (110  to 
320  meters). 

(iv)  Primary  use:  Ocean  dredged 
material  disposal. 

(v)  Period  of  use:  Continuing  use. 
subject  to  submission  of  a  revised 
Consistency  Determination  to  the 
California  Coastal  Commission  after  5 
years  of  site  management  and 
monitoring. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  sediments  that 
comply  with  EPA's  Ocean  Dumping 
Regulations. 

(3)  San  Francisco  Deepwater  Ocean 
Site  (SF-DODS)  Ocean  Dredged 
Material  Disposal  Site— Region  IX. 

(i)  Location:  Center  coordinates  of  the 
oval-shaped  site  are:  37'39.0'  North 
latitude  by  123''29.0' West  longitude 
(North  American  Datum  from  1983), 
with  length  (north-south  axis)  and 
width  (west-east  axis)  dimensions  of 
approximately  4  nautical  miles  (7.5 
kilometers)  and  2.5  nautical  miles  (4.5 
kilometers),  respectively. 

(ii)  Size:  6.5  square  nautical  miles  (22 
square  kilometers). 

(iii)  Depth:  8,200  to  9.840  feet  (2,500 
to  3,000  meters). 

(iv)  Use  Restricted  to  Disposal  of: 
Dredged  materials. 

(v)  Period  of  Use:  Continuing  use  over 
50  years  from  date  of  site  designation, 
subject  to  restrictions  and  provisions  set 
forth  below. 

(vi)  Restrictions/provisions:  The 
remainder  of  this  §  228.15(1)(3) 
(hereinafter  referred  to  as  "this  section") 
constitutes  the  required  Site 
Management  and  Monitoring  Plan 
(SMMP)  for  the  SF-DODS.  This  SMMP 
shall  be  supplemented  by  a  Site 
Management  and  Monitoring  Plan 
Implementation  Manual  (SMMP 
Implementation  Manual)  containing 
more  detailed  operational  guidance.  The 
SMMP  Implementation  Manual  may  be 
periodically  revised  as  necessary; 
proposed  revisions  to  the  SMMP 
Implementation  Manual  shall  be  made 
following  opportunity  for  public  review 
and  comment.  SF-DODS  use  shall  be 
subject  to  the  following  restrictions  and 
provisions: 

(vii)  Type  and  capacity  of  disposed 
materials.  The  interim  site  disposal 
capacity  shall  be  6  million  cubic  yards 
of  suitable  dredged  material  per  year 
until  December  31, 1996.  Thereafter,  the 
capacity  of  the  SF-DODS  shall  be  set  in 
a  separate  rulemaking  based  on  either  a 
comprehensive  long-term  management 
strategy  for  management  of  dredged 
materials  from  San  Francisco  Bay 
(reflected  in  an  EPA-prepared  dredged 
material  management  planning 
document)  or  a  separate  ahematives- 


based  EPA  evaluation  of  the  need  for 
ocean  disposal.  This  separate 
rulemaking  will  identify  the  appropriate 
site  capacity  for  the  remaining  life  of 
this  site  designation.  No  disposal  at  the 
SF-DODS  may  occur  after  December  31, 
1996  without  subsequent  promulgation 
by  Rule  of  appropriate  annual  site 
disposal  capacity, 

(viii)  Permit/ project  conditions. 
Paragraph  (l)(3)(viii)(A)  of  this  section 
sets  forth  requirements  for  inclusion  in 
permits  to  use  the  SF-DODS,  and  in  all 
Army  Corps  of  Engineers  federal  project 
authorizations.  Paragraph  (l)(3)(viii)(B) 
of  this  section  describes  additional 
project-specific  conditions  that  will  be 
required  of  disposal  permits  and 
operations  as  appropriate.  Paragraph 
(l)(3)(viii)(C)  of  this  section  describes 
how  alternative  permit  conditions  may 
be  authorized  by  EPA  and  the  Corps  of 
Engineers.  All  references  to 
"permittees"  shall  be  deemed  to  include 
the  Army  Corps  of  Engineers  when 
implementing  a  federal  dredging 
project. 

(A)  Mandatory  conditions.  All  permits 
or  federal  project  authorizations 
authorizing  use  of  the  SF-DODS  shall 
include  the  following  conditions,  unless 
approval  for  an  alternative  permit 
condition  is  sought  and  granted 
pursuant  to  paragraph  (l)(3)(viii)(C)  of 
this  section: 

ri./ Transportation  of  dredged  material 
to  the  SF-DODS  shall  only  be  allowed 
when  weather  and  sea  state  conditions 
will  not  interfere  with  safe 
transportation  and  will  not  create  risk  of 
spillage,  leak  or  other  loss  of  dredged 
material  in  transit  to  the  SF-DODS.  No 
disposal  vessel  trips  shall  be  initiated 
when  the  National  Weather  Service  has 
predicted  combined  seas  in  excess  of 
eighteen  feet  or  has  issued  a  gale 
warning  for  local  waters  during  the  time 
period  necessary  for  the  disposal  vessel 
to  complete  dumping  operations. 
(2)  All  vessels  used  for  dredged 
material  transportation  and  disposal 
must  be  load-lined  at  a  level  at  which 
dredged  material  is  not  expected  to  be 
spilled  in  transit  under  anticipated  sea 
state  conditions.  Disposal  vessels  shall 
not  be  filled  above  their  load 
limitations.  Before  any  disposal  vessel 
departs  for  the  SF-DODS,  an 
independent  quality  control  inspector 
must  certify  that  it  is  filled  correctly. 
For  purposes  of  paragraph  (I)(3)(viii)  of 
this  section,  "independent"  means  not 
an  employee  of  the  permittee;  however, 
the  Corps  of  Engineers  may  provide 
inspectors  for  Corps  of  Engineers 
disposal  operations. 

(3}  Dredged  material  shall  not  be 
leaked  or  spilled  from  disposal  vessels 
during  u^jisit  to  the  SF-DODS. 
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(4)  Disposal  vessels  in  transit  to  and 
from  the  SF-DODS  shall  remain  at  least 
three  nautical  miles  firom  the  Farallon 
Islands  at  all  times. 

(5)  When  dredged  material  is 
discharged  within  the  SF-DODS.  no 
portion  of  the  vessel  from  which 
materials  are  released  (for  example,  a 
hopper  dredge  vessel  or  a  towed  barge)  , 
can  be  further  than  3,200  feet  from  the 
center  of  the  target  area,  centered  at 
37<'39'N.  IZa^ZQ'W. 

(6)  No  more  than  one  disposal  vessel 
may  be  present  within  the  permissible 
dumping  target  area  referred  to  in 
paragraph  (l){3)(viii)(A)(5)  of  this 
section  at  any  time. 

(7)  Disposal  vessels  shall  use  an 
appropriate  navigation  system  capable 
of  indicating  the  position  of  the  vessel 
carrying  dredged  material  (for  example, 
a  hopper  dredge  vessel  or  a  towed  barge) 
with  a  minimum  accuracy  and  precision 
of  100  feet  during  all  disposal 
operations.  If  the  positioning  system 
fails,  all  disposal  operations  must  cease 
until  the  navigational  capabilities  are 
restored. 

(8)  The  permittee  shall  maintain  daily 
records  of  the  amount  of  material 
dredged  and  loaded  into  barges  for 
disposal,  the  times  that  disposal  vessel 
depart  for,  arrive  at  and  return  from  the 
SF-DODS,  the  exact  locations  and  times 
of  disposal,  and  the  volumes  of  material 
disposed  at  the  SF-DODS  during  each 
vessel  trip.  The  permittee  shall  further 
record  wind  and  sea  state  observations 
at  intervals  to  be  established  in  the 
permit. 

(9)  For  each  disposal  vessel  trip,  the 
permittee  shall  maintain  a  computer 
printout  from  a  Global  Positioning 
System  or  other  acceptable  navigation 
system  showing  transit  routes  and 
disposal  coordinates,  including  the  time 
and  position  of  the  disposal  vessel  when 
dumping  was  commenced  and 
completed. 

(10)  An  independent  quality  control 
inspector  (as  defined  in  paragraph 
(l)(3){viii)(A){2))  of  this  section  shall 
observe  all  dredging  and  disposal 
operations.  The  inspector  shall  verify 
the  information  required  in  paragraphs 
(l)(3)(viii)(A)(fl)  and  (9)  of  this  section. 
The  inspector  shall  promptly  inform 
permittees  of  any  inaccuracies  or 
discrepancies  concerning  this 
information  and  shall  prepare  summary' 
reports,  which  summarize  all  such 
inaccuracies  and  discrepancies,  from 
time  to  time  as  shall  be  specified  in 
permits.  Such  summary  reports  shall  be 
sent  by  the  permittee  to  the  District 
Engineer  and  the  Regional 
Administrator  within  a  time  interval 
that  shall  be  specified  in  the  permit. 


(1 1)  The  permittee  shall  report  any 
anticipated  or  actual  permit  violations 
to  the  District  Engineer  and  the  Regional 
Administrator  within  24  hours  of 
discovering  such  violations.  In  addition, 
the  permittee  shall  prepare  and  submit 
reports,  certified  accurate  by  the 
independent  quality  control  inspector, 
on  a  frequency  that  shall  be  specified  in 
permits,  to  the  District  Engineer  and  the 
Regional  Administrator  setting  forth  the 
information  required  by  paragraphs 
(l)(3)(viii)(A)  W  and  (9)  of  this  section. 

(12)  Permittees  shall  allow  observers 
from  the  Point  Reyes  Bird  Observatory 
or  other  appropriate  independent 
observers  as  specified  in  permits  to  be 
present  on  disposal  vessels  on  all  trips 
to  the  SF-DODS  for  the  purpose  of 
conducting  shipboard  surveys  of 
seabirds  and  marine  mammals.  In 
addition,  permittees  shall  ensure  that 
independent  observers  are  present  on  a 
sufficient  number  of  vessel  trips  to 
characterize  fully  the  potential  impact 
of  disposal  site  use  on  seabirds  and 
marine  mammals,  taking  into  account, 
to  the  extent  feasible,  seasonal 
variations  in  such  potential  impacts.  At 
a  minimimi,  permittees  shall  ensure  that 
independent  observers  are  present  on  at 
least  one  disposal  trip  in  any  calendar 
month  in  which  a  disposal  trip  to  the 
SF-DODS  is  made. 

(13)  At  the  completion  of  short-term 
dredging  projects  or  annually  for  on- 
going projects,  permittees  shall  prepare 
and  submit  to  the  District  Engineer  and 
the  Regional  Administrator  complete 
pre-dredging  and  post-dredging 
bathymetric  surveys  showing  the  depth 
of  all  areas  dredged,  including  side 
slope  areas,  before  and  after  dredging. 
Permittees  shall  include  a  report 
indicating  whether  any  dredged 
material  was  dredged  outside  of  areas 
authorized  for  dredging  or  was  dredged 
within  project  boundaries  at  depths 
deeper  than  authorized  for  dredging  by 
their  permits. 

(B)  Project-specific  conditions. 
Permits  or  federal  project  authorizations 
authorizing  use  of  the  SF-DODS  may 
include  the  following  conditions,  if  EPA 
determines  these  conditions  are 
necessary  to  facilitate  safe  use  of  the 
SF-DODS.  the  prevention  of  potential 
harm  to  the  environment  or  accurate 
monitoring  of  site  use: 

(1)  Permittees  may  be  required  to 
limit  the  speed  of  disposal  vessels  in 
transit  to  the  SF-DODS  to  a  rate  that  is 
safe  under  the  circumstances  and  will 
prevent  the  spillage  of  dredged 
materials. 

(2)  Permittees  may  be  required  to  use 
automated  data  logging  systems  for 
recording  navigation  and  disposal 
coordinates  and/or  load  levels 


throughout  disposal  trips  when  such 
systems  are  feasible  and  represent  an 
improvement  over  manual  recording 
methodologies. 

(3)  Any  other  conditions  that  EPA  or 
the  Corps  of  Engineers  determine  to  be 
necessary  or  appropriate  to  facilitate 
compliance  with  the  requirements  of  the 
MPRSA  and  this  section  may  be 
included  in  site  use  permits. 

(C)  Alternative  permit/ project 
conditions.  Alternatives  to  the  permit 
conditions  specified  in  paragraph 
(l)(3)(viii)  of  this  section  in  a  permit  or 
federal  project  authorization  may  be 
authorized  if  the  permittee  demonstrates 
to  the  District  Engineer  and  the  Regional 
Administrator  that  the  alternative 
conditions  are  sufficient  to  accomplish 
the  specific  intended  purpose  of  the 
permit  condition  in  issue  and  further 
demonstrates  that  the  waiver  will  not 
increase  the  risk  of  harm  to  the 
environment,  the  health  or  safety  of 
persons,  nor  will  impede  monitoring  of 
compliance  with  the  MPRSA. 
regulations  promulgated  under  the 
MPRSA,  or  any  permit  issued  under  the 
MPRSA. 

(ix)  Site  monitoring.  Data  shall  be 
collected  in  accordance  with  a  three- 
tiered  site  monitoring  program  which 
consists  of  three  interdependent  types  of 
monitoring  for  each  tier:  Physical, 
chemical  and  biological.  In  addition, 
periodic  confirmatory  monitoring 
concerning  potential  site  contamination 
shall  be  performed.  Specific  guidance 
for  site  monitoring  tasks  required  by  this 
paragraph  shall  be  described  in  a  Site 
Management  and  Monitoring 
Implementation  Manual  (SMMP 
Implementation  Manual)  developed  by 
EPA.  The  SMMP  Implementation 
Manual  shall  be  reviewed  periodically 
and  any  necessary  revisions  to  the 
Manual  will  be  issued  for  public  review 
under  an  EPA  Public  Notice. 

(A)  Tier  1  monitoring  activities.  Tier 
1  monitoring  activities  shall  consist  of 
the  following: 

(1)  Physical  monitoring.  Tier  1 
Physical  Monitoring  shall  consist  of  a 
physical  survey  to  map  the  area  on  the 
seafioor  within  and  in  the  vicinity  of  the 
disposal  site  where  dredged  material 
has  been  deposited  (the  footprint).  Such 
a  sur\ey  shall  use  appropriate 
technology  (for  example,  sediment 
profile  photography)  to  determine  the 
areal  extent  and  thickness  of  the 
disposed  dredged  material,  and  to 
determine  if  any  dredged  material  has 
deposited  outside  of  the  disposal  site 
boundary. 

(2)  Chemical  monitoring.  Tier  1 
Chemical  Monitoring  shall  consist  of 
collecting,  processing,  and  preserving 
boxcore  samples  of  sediments  so  that 
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such  sediments  could  be  subjected  to 
sediment  chemistry  analysis  in  the 
appropriate  tier.  Samples  shall  be 
collected  within  the  dredged  material 
footprint,  outside  of  the  dredged 
material  footprint,  and  outside  of  the 
disposal  site  boundaries.  Samples 
within  the  footprint  shall  be  subjected 
to  chemical  analysis  in  annual  Tier  1 
activity.  Samples  from  outside  of  the 
footprint  and  outside  of  the  disposal  site 
boundaries  shall  be  archived  and 
analyzed  only  when  the  criteria 
requiring  Tier  2  as  specified  In 
paragraph  (l)(3)(x)  of  this  section  are 
met.  A  sufficient  number  of  samples 
shall  be  collected  so  that  the  potential 
for  adverse  impacts  due  to  elevated 
chemistry  can  be  assessed  with  an 
appropriate  time-series  or  ordinal 
tef^nique. 

(3)  Biological  monitoring.  Tier  1 
Biological  Monitoring  shall  have  two 
components:  Monitoring  of  pelagic 
communities  and  monitoring  of  benthic 
communities. 

(i)  PeJagic  communities.  Tier  1 
Biological  Monitoring  shall  include 
regional  surveys  of  seabirds,  marine 
mammals  and  mid-water  column  fish 
populations  appropriate  for  evaluating 
how  these  populations  might  be  affected 
by  disposal  site  use.  A  combination  of 
annual  regional  and  periodic  (random) 
shipboard  surveys  of  seabirds  and 
marine  mammals  will  be  used.  The 
regional  survey,  designs  for  each 
category  of  biota  shall  be  similar  to  that 
used  for  the  regional  characterization 
studies  referenced  in  the  Final 
Environmental  Impact  Statement  for 
Designation  of  a  Deep  Water  Ocean 
Dredged  Material  Disposal  Site  off  San 
Francisco,  California  (August  1993)  with 
appropriate  realignments  to 
accommodate  transects  within  and  in 
the  vicinity  of  the  SF-DODS.  The 
periodic  shipboard  surveys  shall  be 
performed  from  vessels  involved  in 
dredged  material  disposal  operations  at 
the  SF-DODS  as  specified  in  permit 
conditions  imposed  pursuant  to 
paragraph  (l)(3)(viii)(A)(12)  of  this 
section.  The  minirrium  number  of 
surveys  must  be  sufficient  to 
characterize  the  disposal  operations  for 
each  project,  and.  as  practicable, 
provide  seasonal  data  for  an  assessment 
of  the  potential  for  adverse  impacts  for 
the  one-year  period.  An  appropriate 
time-series  (ordinal),  and  community 
analysis  shall  be  performed  using  data 
collected  during  the  current  year  and 
previous  years. 

(ii)  Benthic  commanities.  Tier  1 
Biological  Monitoring  shall  include 
collection  and  preservation  of  boxcore 
samples  of  benthic  communities  so  that 


such  samples  could  be  analyzed  as  a 
Tier  2  activity. 

(4)  Annual  reporting.  The  results  of 
the  annual  Tier  1  studies  shall  be 
compiled  in  an  annual  report  which 
will  be  available  for  public  review. 

(B)  Tier  2  monitoring  activities.  Tier  2 
monitoring  activities  shall  consist  of  the 
following: 

(1)  Physical  monitoring.  Tier  2 
Physical  Monitoring  shall  consist  of 
oceanographic  studies  conducted  to 
validate  and/or  improve  the  models 
used  to  predict  the  dispersion  in  the 
water  column  and  deposition  of  dredged 
material  on  the  seafioor  at  the  SF- 
CKDDS.  The  appropriate  physical 
oceanographic  studies  may  include:  The 
collection  of  additional  current  meter 
data,  deployment  of  sediment  traps,  and 
deployment  of  siuface  and  subsurface 
drifters. 

(2)  Chemical  monitoring.  Tier  2 
Chemical  Monitoring  shall  consist  of 
performing  sediment  chemistry  analysis 
on  samples  collected  and  preserved  in 
Tier  1  from  outside  of  the  footprint  and 
outside  of  the  disposal  site  boimdaries. 

(3)  Biological  monitoring.  Tier  2 
Biological  Monitoring  shall  involve 
monitoring  of  pelagic  communities  and 
monitoring  of  benthic  communities. 

(i)  Pelagic  communities.  Tier  2 
Biological  Monitoring  for  pelagic 
communities  shall  include 
supplemental  siu-veys  of  similar  type  to 
those  in  Tier  1,  or  other  surveys  as 
appropriate. 

(ii)  Benthic  communities.  Tier  2 
Biological  Monitoring  for  benthic 
commimities  shall  include  a 
comparison  of  the  benthic  community 
within  the  dredged  material  footprint  to 
benthic  communities  in  adjacent  areas 
outside  of  the  dredged  material 
footprint.  An  appropriate  time-series 
(ordinal)  and  community  analysis  shall 
be  performed  using  data  collected 
during  the  current  year  and  previous 
years  to  determine  whether  there  are 
adverse  changes  in  the  benthic 
populations  outside  of  the  disposal  site 
which  may  endanger  the  marine 
environment. 

(4)  Annual  reporting.  The  results  of 
any  required  Tier  2  studies  shall  be 
compiled  in  an  annual  report  which 
will  be  available  for  public  review. 

(C)  Tier  3  monitoring  activities.  Tier  3 
monitoring  activities  shall  consist  of  the 
following: 

(1)  Physical  monitoring.  Tier  3 
physical  monitoring  shall  consist  of 
advanced  oceanographic  studies  to 
study  the  dispersion  of  dredged  material 
in  the  water  column  and  the  deposition 
of  dredged  material  on  the  seafioor  in 
the  vicinity  of  the  SF-DODS.  Such 
physical  monitoring  may  include 


additional,  intensified  studies  involving 
the  collection  of  additional  ciurent 
meter  data,  deployment  of  sediment 
traps,  and  deployment  of  surface  and 
subsurface  drifters.  Such  studies  may 
include  additional  sampling  stations, 
greater  fi^uency  of  sampfing,  more 
advanced  sampling  methodologies  or 
equipment,  or  other  additional 
increased  study  measures  compared  to 
similar  studies  conducted  in  Tier  1  or  2. 

(2)  Chemical  monitoring.  Tier  3 
Chemical  Monitoring  shall  consist  of 
analysis  of  tissues  of  appropriate  field- 
collected  benthic  and/ or  epifaunal 
organisms  to  determine 
bioaccumulation  of  contaminants  that 
may  be  associated  with  dredged 
materials  deposited  at  the  SF-DODS. 
Sampling  and  analysis  shall  be  designed 
and  implemented  to  determine  whether 
the  SF-DODS  is  a  source  of  adverse 
bioaccumulation  in  the  tissues  of 
benthic  species  collected  at  or  outside 
the  SF-DODS.  compared  to  adjacent 
unimpacted  areas,  which  may  endanger 
the  marine  environment.  Appropriate 
sampling  methodologies  for  these  tests 
will  be  determined  and  the  appropriate 
analyses  will  involve  the  assessment  of 
benthic  body  burdens  of  contaminants 
and  correlation  with  comparison  of  the 
benthic  communities  inside  and  outside 
of  the  sediment  footprint. 

(3)  Biological  monitoring.  Tier  3 
biological  monitoring  shall  have  two 
components:  monitoring  of  pelagic 
communities  and  monitoring  of  benthic 
communities. 

(i)  Pelagic  communities.  Tier  3 
Biological  Monitoring  shall  include 
advanced  studies  of  seabirds,  marine 
mammals  and  mid-water  column  fish  to 
evaluate  how  these  populations  might 
be  affected  by  disposal  site  use.  Such 
studies  may  include  additional 
sampling  stations,  greater  frequency  of 
sampling,  more  advanced  sampling 
methodologies  or  equipment,  or  other 
additional  increased  study  measures 
compared  to  similar  studies  conducted 
in  Tier  1  or  2.  Studies  may  include 
evaluation  of  sub-lethal  changes  in  the 
health  of  pelagic  organisms,  such  as  the 
development  of  lesions,  tumors, 
developmental  abnormality,  decreased 
fecundity  or  other  adverse  sub-lethal 
effect. 

(ii)  Benthic  communities.  Tier  3 
Biological  Monitoring  shall  include 
advanced  studies  of  benthic 
communities  to  evaluate  how  these 
populations  might  be  affected  by 
disposal  site  use.  Such  studies  may 
include  additional  sampling  stations, 
greater  frequency  of  sampling,  more 
advanced  sampling  methodologies  or 
equipment,  or  other  additional 
increased  study  measures  compared  to 
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similar  studies  conducted  in  Tier  2. 
Studies  may  include  evaluation  of  sub- 
lethal changes  in  the  health  of  benthic 
organisms,  such  as  the  development  of 
lesions,  tumors,  developmental 
abnormality,  decreased  fecundity  or 
other  adverse  sub-lethal  effect. 

(4)  Reporting.  The  results  of  any 
required  Tier  3  studies  shall  be 
compiled  in  a  report  which  will  be 
available  for  public  review. 

(D)  Periodic  confirmatory  monitoring. 
At  least  once  every  three  years,  the 
following  confirmatory  monitoring 
activities  will  be  conducted  and  results 
compiled  in  a  report  which  will  be 
available  for  public  review:  Samples  of 
sediments  taken  from  the  dredged 
material  footprint  shall  be  subjected  to 
bioassay  testing  using  one  or  more 
appropriate  sensitive  marine  species 
consistent  with  applicable  ocean 
disposal  testing  guidance  ("Green  Book" 
or  related  Regional  Implementation 
Agreements),  as  determined  by  the 
Regional  Administrator,  to  confirm 
whether  contaminated  sediments  are 
being  deposited  at  the  SF-DODS  despite 
extensive  pre-disposal  testing.  In 
addition,  near-surface  arrays  of 
appropriate  filter-feeding  organisms 
(such  as  mussels)  shall  be  deployed  in 
at  least  three  locations  in  and  around 
the  disposal  site  for  at  least  one  month 
during  active  site  use,  to  confirm 
whether  substantial  bioaccumulation  of 
contaminants  may  be  associated  with 
exposure  to  suspended  sediment 
plumes  from  multiple  disposal  events. 
One  array  must  be  deployed  outside  the 
influence  of  any  expected  plumes  to 
serve  as  a  baseline  reference. 

(x)  Site  management  actions.  Once 
disposal  operations  at  the  site  begin,  the 
three-tier  monitoring  program  described 
in  paragraphs  (l)(3)(ix)  (A)  through  (C) 
of  this  section  shall  be  implemented  on 
an  annual  basis,  through  December  31, 
1996,  independent  of  the  actual 
volumes  disposed  at  the  site.  Thereafter, 
the  Regional  Administrator  may 
establish  a  minimum  annual  disposal 
volume  (not  to  exceed  10  percent  of  the 
designated  site  capacity  at  any  time) 
below  which  this  monitoring  program 
need  not  be  fully  implemented.  The 
Regional  Administrator  shall  promptly 
review  monitoring  reports  for  the  SF- 
DODS  along  with  any  other  information 
available  to  the  Regional  Administrator 
concerning  site  monitoring  activities.  If 
the  information  gathered  from 
monitoring  at  a  given  monitoring  tier  is 
not  sufficient  for  the  Regional 
Administrator  to  base  reasonable 
conclusions  as  to  whether  disposal  at 
the  SF-DODS  might  be  endangering  the 
marine  ecosystem,  then  the  Regional 
Administrator  shall  require  intensified 


monitoring  at  a  higher  tier.  If  monitoring 
at  a  given  tier  establishes  that  disposal 
at  the  SF-DODS  is  endangering  the 
marine  ecosystem,  then  the  Regional 
Administrator  shall  require 
modification,  suspension  or  termination 
of  site  use. 

(A)  Selection  of  site  monitoring  tiers — 
(1)  Physical  monitoring.  Physical 
monitoring  shall  remain  limited  to  Tier 
1  monitoring  when  Tier  1  monitoring 
establishes  that  no  significant  amount  of 
dredged  material  has  been  deposited  or 
transported  outside  of  the  site 
boundaries.  Tier  2  monitoring  shall  be 
employed  when  Tier  1  monitoring  is 
insufficient  to  conclude  that  a 
significant  amount  of  dredged  material 
as  defined  in  paragraph  (\)(3)(\](A)(4)  of 
this  section  has  not  been  deposited  or 
transported  outside  of  the  site 
boundaries. 

(2)  Chemical  monitoring,  (i)  Chemical 
monitoring  shall  remain  limited  to  Tier 
1  Chemical  Monitoring  when  the  results 
of  Physical  Monitoring  indicate  that  a 
significant  amount  of  dredged  material 
as  defined  in  paragraph  (i)(3)(x)(A)(4jof 
this  section  has  not  been  deposited  or 
transported  off-site,  and  Tier  1  Chemical 
Monitoring  establishes  that  dredged 
sediments  deposited  at  the  disposal  site 
do  not  contain  levels  of  chemical 
contaminants  that  are  significantly 
elevated  above  the  range  of  chemical 
contaminant  levels  in  dredged 
sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
found  to  be  suitable  for  disposal  at  the 
SF-DODS  pursuant  to  40  CFR  part  227. 

(ii)  Tier  2  monitoring  shall  be 
employed  when  the  results  of  Physical 
Monitoring  indicate  that  a  significant 
amount  of  dredged  material  as  defined 
in  paragraph  [l)(3)[x){A)(4)  of  this 
section  has  been  deposited  off-site,  and 
Tier  1  Chemical  Monitoring  is 
insufficient  to  establish  that  dredged 
sediments  deposited  at  the  disposal  site 
do  not  contain  levels  of  chemical 
contaminants  that  are  significantly 
elevated  above  the  range  of  chemical 
contaminant  levels  in  dredged 
sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
foimd  to  be  suitable  for  disposal  at  the 
SF-DODS  pursuant  to  40  CFR  part  227. 

The  Regional  Administrator  may 
employ  Tier  2  monitoring  when 
available  evidence  indicates  that  a 
significant  amount  of  dredged  material 
as  defined  in  paragraph  (l)(3)(x][A](4)  of 
this  section  has  been  deposited  near  the 
SF-DODS  site  boundary. 

(Hi)  Tier  3  monitoring  shall  be 
employed  within  and  outside  the 
dredged  material  footprint  when  Tier  2 
Chemical  Monitoring  is  insufficient  to 
establish  that  dredged  sediments 


deposited  at  the  disposal  site  do  not 
contain  levels  of  chemical  contaminants 
that  are  significantly  elevated  above  the 
range  of  chemical  contaminant  levels  in 
dredged  sediments  that  the  Regional 
Administrator  and  the  District  Engineer 
found  to  be  suitable  for  disposal  at  the 
SF-DODS  pursuant  to  40  CFR  part.  227. 

(3)  Biological  monitoring,  (i)  Pelagic 
communities.  Biological  monitoring  for 
pelagic  communities  shall  remain 
limited  to  Tier  1  monitoring  when  Tier 

1  monitoring  establishes  that  disposal  at 
the  SF-DODS  has  not  endangered  the 
monitored  pelagic  communities.  When 
Tier  1  monitoring  is  insufficient  to  make 
reasonable  conclusions  whether 
disposal  at  the  site  has  endangered  the 
monitored  pelagic  communities,  then 
Tier  2  monitoring  of  pelagic 
communities  shall  be  employed.  When 
Tier  2  monitoring  is  insufficient  to  make 
reasonable  conclusions  whether 
disposal  at  the  site  has  endangered  the 
monitored  pelagic  commimities,  then 
Tier  3  monitoring  of  pelagic 
communities  shall  be  employed. 

(ii)  Benthic  communities.  Biological 
monitoring  for  benthic  communities 
shall  remain  limited  to  Tier  1 
monitoring  when  physical  monitoring 
establishes  that  a  significant  amount  of 
dredged  material  has  not  been  deposited 
outside  of  the  site  boundaries.  If 
physical  monitoring  indicates  that  a 
significant  amount  of  dredged  material 
has  been  deposited  or  transported 
outside  of  the  site  boundaries,  then  Tier 

2  analysis  of  benthic  commimities  shall 
be  performed.  If  Chemical  Monitoring 
establishes  that  there  is  significant 
bioaccumulation  of  contaminants  in 
organisms  sampled  from  within  or 
outside  the  dredged  material  footprint, 
then  Tier  3  Biological  Monitoring  of  the 
disposal  site  shall  be  employed.  Tier  3 
Biological  Monitoring  may  replace  Tier 

3  Chemical  Monitoring  if  observed 
biological  effects  are  established  as 
surrogate  indicators  for  bioaccumulation 
of  chemical  contaminants  in  sampled 
organisms. 

(4)  Definition  of  significant  dredged 
material  accumulation.  For  purposes  of 
this  paragraph  (l)(3)(x)(A)  of  this 
section,  dredged  material  accumulation 
on  the  ocean  bottom  to  a  thickness  of 
five  centimeters  shall  be  considered  to 
be  a  significant  amount  of  dredged 
material.  The  Regional  Administrator 
may  determine  that  a  lesser  amount  of 
accumulation  is  significant  if  available 
evidence  indicates  that  a  lesser  amount 
of  off-site  accumulation  could  endanger 
marine  resources. 

(B)  Modification,  suspension  or 
termination  of  site  use.  (1)  If  the  results 
of  site  monitoring  or  other  information 
indicate  that  any  of  the  following  are 


occurring  as  a  result  of  disposal  at  the 
SF-DODS,  then  the  Regional 
Administrator  shall  modify,  suspend,  or 
terminate  site  use  overall,  or  for 
individual  projects  as  appropriate: 

^ijExceedance  of  Federal  marine 
water  quality  criteria  within  the  SF- 
DODS  following  initial  mixing  as 
defined  in  40  CFR  227.29(a)  or  beyond 
the  site  boundary  at  any  time; 

(ii)  Placement  or  movement  of 
significant  quantities  of  disposed 
material  outside  of  site  boundaries  near 
or  toward  significant  biological  resource 
areas  or  marine  sanctuaries; 

^iiiV  Endangerment  of  the  marine 
environment  related  to  potentially 
significant  adverse  changes  in  the 
structure  of  the  benthic  community 
outside  the  disposal  site  boundary; 

(iv)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  or  to 
the  environment  related  to  potentially 
significant  adverse  bioaccumulation  in 
organisms  collected  from  the  disposal 
site  or  areas  adjacent  to  the  site 
boundary  compared  to  the  reference 
site; 

(v)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  related 
to  potentially  significant  adverse 
impacts  upon  commercial  or 
recreational  fisheries  resources  near  the 
site;  or 

(vi)  Endangerment  to  the  health, 
welfare,  or  livelihood  of  persons  or  to 
the  environment  related  to  any  other 
potentially  significant  adverse 
environmental  impacts. 

(2)  The  Regional  Administrator  shall 
modify  site  use,  rather  than  suspend  or 
terminate  site  use,  when  site  use 
modification  will  be  sufficient  to 
eliminate  the  adverse  environmental 
impacts  referred  to  in  pa/agraphs 
(l)(3)(x)(B)|'i;  (i)  or  (ii)  of  this  section  or 
the  endangerment  to  human  health, 
welfare  or  livelihood  to  the  environment 
referred  to  in  paragraphs  (l)(3)(x)(B)^j; 
(Hi)  through  (vi)  of  this  section. 
Notwithstanding  the  provisions  of  any 
permit  or  federal  project  authorization 
authorizing  site  use,  the  Regional 
Administrator  shall  order,  following 
opportunity  for  public  comment,  any  of 
the  following  modifications  to  site  use 
that  he  or  she  deems  necessary  to 
eliminate  the  adverse  environmental 
effect  or  endangerment  to  human  health, 
welfare,  or  livelihood  or  to  the 
environment: 

(i)  Change  or  additional  restrictions 
upon  the  permissible  times,  rates  and 
total  volume  of  disposal  of  dredged 
material  at  the  SF-DODS; 

(ii)  Change  or  additional  restrictions 
upon  the  method  of  disposal  or 
transportation  of  dredged  materials  for 
disposal;  or 


(Hi)  Change  or  additional  limitations 
upon  the  type  or  quality  of  dredged 
materials  according  to  chemical, 
physical,  bioassay  toxicity,  or 
bioaccumulation  characteristics. 

(3)  The  Regional  Administrator  shall 
suspend  site  use  when  site  use 
suspension  is  both  necessary  and 
sufficient  to  eliminate  any  adverse 
environmental  effect  or  endangerment 
to  human  health,  welfare,  or  livelihood 
or  to  the  environment  referred  to  in 
paragraph  [\)[3){x){B)(l)  of  this  section. 
Notwithstanding  the  provisions  of  any 
permit  or  federal  project  authorization 
authorizing  site  use,  the  Regional 
Administrator  shall  order,  following 
opportunity  for  public  comment,  site 
use  suspension  until  an  appropriate 
management  action  is  identified  or  for  a 
time  period  that  will  eliminate  the 
adverse  enviroimiental  effect  or 
endangerment  to  human  health,  welfare, 
or  livelihood  or  to  the  environment. 

(4)  Notwithstanding  the  provisions  of 
any  permit  or  federal  project 
authorization  authorizing  site  use,  the 
Regional  Administrator  shall  order, 
following  opportunity  for  public 
comment,  site  use  permanently 
terminated  if  this  is  the  only  means  for 
eliminating  the  adverse  environmental 
impacts  referred  to  in  paragraphs 
(l)(3)(x)(B)f  i;  (i)  or  (ii)  of  this  section  or 
the  endangerment  to  human  health, 
welfare  or  livelihood  to  the  environment 
referred  to  in  paragraphs  {\](3)[x)[B)(l) 
(Hi)  through  (vi)  of  this  section. 

(4)  Channel  Bar  Site,  San  Francisco, 
CA  (SF-8). 

(i)  Location:  37»44'55"N..  122''37'18"W; 
37''45'45"N.,  122''34'24"W.:  37''44'24"N., 
122»37'06"W.;  37''45'15''N.,  122''34'12  "W. 

(ii)  Size:  4,572  x  914  meters. 

(iii)  Depth:  Ranges  from  11  to  14.3 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  material  from  required 
dredging  operations  at  the  entrance  of 
the  San  Francisco  main  ship  channel 
which  is  composed  primarily  of  sand 
having  grain  sizes  compatible  with 
naturally  occurring  sediments  at  the 
disposal  site  and  containing 
approximately  5  percent  of  particles 
having  grain  sizes  finer  than  that 
normally  attributed  to  very  fine  sand 
(.075  millimeters).  Other  dredged 
materials  meeting  the  requirements  of 
40  CFR  227.13  but  having  smaller  grain 
sizes  may  be  dumped  at  this  site  only 
upon  completion  of  an  appropriate  case- 
by-case  evaluation  of  the  impact  of  such 
material  on  the  site  which  demonstrates 
that  such  impact  will  be  acceptable. 

(5)  Hilo,  HI. 


(i)  Location:  (center  point):  latitude— 
19»46'30"N.;  Longitude— 154 ''58'30"W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  330  to  340 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(6)  Kahului,  HI. 

(i)  Location:  (center  point):  Latitude— 
2r04'42"N.;  Longitude— 156''29'00"W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  345  to  365 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(7)  South  Oahu,  HI. 

(i)  Location:  (center  point):  latitude — 
21''15'10"  N.;  Longitude— 157'>56'50"  W. 

(ii)  Size:  2  kilometers  wide  and  2.6 
kilometers  long. 

(iii)  Depth:  Ranges  from  400  to  475 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(8)  Nawiliwili,  HI. 

(i)  Location:  (centerpoint):  latitude— 
21''55'00"  N.  Longitude— ISg^U'OO"  W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  840  to  1,120 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(9)  Port  Allen,  HI. 

(i)  Location:  (center  point)  Latitude — 
21''50'00"  N.  Longitude— 159°3500'  W. 

(ii)  Size:  Circular  with  a  radius  of  920 
meters. 

(iii)  Depth:  Ranges  from  1,460  to  1.610 
meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material. 

(m)  Region  IX  Final  Other  Wastes 
Sites. 

(1)  Fish  Processing  Waste  Disposal 
Site,  American  Samoa. 

(i)  Location:  14°24.00'  South  latitude  bv 
170»38.30'  West  longitude  (1.5  nautira!  mile 
radius). 

(ii)  Size:  7.07  square  nautical  miles. 

(iii)  Depth:  1,502  fathoms  (2,746 
meters  or  9,01 2  feet). 

(iv)  Primary  Use:  Disposal  of  fish 
processing  wastes. 


IMI 
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(v)  Period  of  Use:  Continued  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dissolved  air  flotation  (DAF) 
sludge,  presswater.  and  precooker  water 
produced  as  a  result  of  fish  processing 
operations  at  fish  canneries  generated  in 
American  Samoa. 

(2)  [Reserved]. 

(n)  Region  X  Final  Dredged  Material 
Sites. 

(1)  Chetco.  OR.  Dredged  Material  Site. 

(i)  Location:  42»01'55"  N..  124°16'37"  W.: 
42<'01'55"  N.,  124''16'13''  W.;  42»01'37"  N.. 
124°16'13"  W.;  and  42°01'37"  N..  124''16'37  " 
W.  (NAD83) 

(ii)  Size:  0.09  square  nautical  mile. 

(iii)  Depth:  21  meters  (average). 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  determined 
to  be  suitable  for  unconfined  disposal 
ftt)m  the  Chetco  Estuary  and  River  and 
adjacent  areas. 

(2)  Coos  Bay,  OR  Dredged  Material 
Site  E. 

(i)  Location:  43'2V59"  N..  124°22'45" 
W.:43°21'48"  N..  124''21'59"  W.;  43°21'35" 
N..  124°22'05"  W.;  43°21'46"N..  124°22'51" 
W. 

(ii)  Size:  0.13  square  nautical  mile. 

(iii)  Depth:  Averages  17  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  in  the  Coos 
Bay  area  of  type  1 ,  as  defined  in  the  site 
designation  final  EIS. 

(3)  Coos  Bav.  OR  Dredged  Material 
Site  F. 

(i)  Location:  43°22'44"  N..  124''22'18"  W.; 
43<'22'29"  N.,  124''21'34"  W.;  43''22'16"  N., 
124''2T42''W..  43''22'31"N.,124'^2'26"W. 

(ii)  Size:  0.13  square  nautical  mile. 

(iii)  Depth:  Averages  24  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

[viy  Restriction:  Disposal  shall  be 
limited  to  dredged  material  in  the  Coos 
Bay  area  of  type  1.  as  defined  in  the  site 
designation  final  EIS. 

(4)  Coos  Bay,  OR  Dredged  Material 
Site  H. 

(i)  Location:  43"'23'53"  N..  •124">22'48"  W.; 
43°23'42"  N.,  124''23'01"  W.;  43''24'16"  N., 
124°23'26"  W.;  43''24'05"  N..  124''23'38"  W. 

(ii)  Size:  0.13  square  nautical  mile. 

(iii)  Depth:  Averages  55  meters. 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  in  the  Coos 
Bay  area  of  type  2  and  3,  as  defined  in 
the  site  designation  final  EIS. 

(5)  Csquille  River  Entrance.  OR. 

(i)  Location:  43»08'26"  N..  124»28'44  "  W.; 
43''08'O3"  N..  124''26'08"  W.;  43°08'13"  N., 
124°27'00"  W.;  43*0750"  N..  124''26'23"  W. 


CenUroid:  43°08'08"  N..  124''26'34"  W. 

(ii)  Size:  0.17  square  nautical  miles. 

(iii)  Depth:  18.3  meters. 

(iv)  Period  of  Use:  Continuing  use. 

(v)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Coquille  Estuary  and  River  and  adjacent 
areas. 

(6)  Mouth  of  Columbia  River.  ORAVA 
Dredged  Material  Site  A. 

(i)  Location:  46''13'03"  N.,  124'*06'17''  W.; 
46°12'50"  N.,  124''05'55"  W.;  46''12'13"  N., 
124'D6'43"  W.:  46*1226  "  N.,  124°07'05"  W. 

(ii)  Size:  0.27  square  nautical  mile. 

(iii)  Depth:  Ranges  from  14-25  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Columbia  River  entrance  channel  and 
adjacent  areas. 

(7)  Mouth  of  Columbia  River,  ORAVA 
Dredged  Material  Site  B. 

(i)  Location:  46'14'37"  N..  124*10'34"  W., 
46°13'53"  N..  124''10'01"  W.;  46''13'43  "  N.. 
124°10'26"  W.;  46"'14'28"  N..  124''10'59"  W. 

(ii)  Size:  0.25  square  nautical  mile. 

(iii)  Depth:  Ranges  from  24-39  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Colimibia  River  entrance  channel  and 
adjacent  areas. 

(8)  Mouth  of  Columbia  River.  ORAVA 
Dredged  Matericd  Site  E. 

(i)  Location:  46»15'43"  N..  124"'05'21"  W.: 
46"'15'36"  N.,  124°05'11"  W.;  46''15'11"  N.. 
124°05'53"  VV.;  46"'15'18"  N.,  124''06'03"W. 

(ii)  Size:  0.08  square  nautical  mile. 

(iii)  Depth:  Ranges  from  16-21  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Columbia  River  entrance  channel  and 
adjacent  areas. 

(9)  Mouth  of  Coliunbia  River,  OR/WA 
Dredged  Material  Site  F. 

(i)  Location:  46''12'12"  N..  124''09'00"  W.; 
46''12'00"  N..  124*08'42"  W.;  46"'11'48"  N.. 
124°09'00"  W.;  46*1200"  N..  124*09'18"W. 

(ii)  Size:  0.08  square  nautical  mile. 

(iii)  Depth:  Ranges  from  38-42  meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Columbia  River  entrance  channel  and 
adjacent  areas. 

(10)  Grays  Harbor  Eight  Mile  Site, 
(i)  Location:  Circle  with  a  0.40  mile 

radius  around  a  central  coordinate  at 
46''57'  N..  124''20.06'  W. 

(ii)  Size:  0.5  square  nautical  miles. 

(iii)  Depth:  42-49  meters. 


(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  Use:  One  time  use  over 
multiple  years.  Designation  of  the  site  is 
anticipated  within  five  years  following 
completion  of  disposal  and  monitoring 
activities. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  initial 
construction  of  the  Grays  Harbor 
navigation  project.  Post-disposal 
monitoring  will  determine  the  need  and 
extent  of  closure  requirements. 

(11)  Grays  Harbor  Southwest 
Navigation  Site. 

(i)  Location:  46*52.94'  N.,  124*13.81'  W; 
46*52.17'  N..  124*12.96'  W.;  46*51.15'  N., 
124*14.19' W.;  46*51.92' N.,  124*14.95' W. 

(ii)  Size:  1.25  square  nautical  miles. 

(iii)  Depth:  30-37  meters  (average). 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  determined 
to  be  suitable  for  unconfined  disposal 
from  Grays  Harbor  estuary  and  adjacent 
areas.  Additional  discharge  restrictions 
will  be  contained  in  the  EPA/Corps 
m^agement  plan  for  the  site. 

(12)  Nome.  AK— East  Site. 

(i)  Locafion.64*29'54"N..  165°24'41'TV.; 
64*29'45"N.,  165*23'27"W.:  64*28'57"N., 
165°23'29"W.;  64*29'07"N..  165*24'25". 

(ii)  Size:  0.37  square  nautical  mile. 

(iii)  Depth:  Ranges  from  1  to  12 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Nome, 
Alaska,  and  adjacent  areas.  Use  will  be 
coordinated  with  the  City  of  Nome  prior 
to  dredging. 

(13)  Nome,  AK— West  Site. 

(i)  Locot/on:  64*30'04"N.,  165*25'52"W.; 
64*29'18"N..  165*26'04"W.;  64°29'13"N., 
165*25'22"W.;  64°29'54"N..  165*24'45"W. 

(ii)  Size:  0.30  nautical  miles. 

(iii)  Depth:  Ranges  from  1  to  11 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  Nome, 
Alaska,  and  adjacent  areas.  Use  will  be 
coordinated  with  the  City  of  Nome  prior 
to  dredging.  Preference  will  be  given  to 
placing  any  material  in  the  inner  third 
of  the  site  to  supplement  littoral  drift,  as 
needed. 

(0)  Region  X  Final  Other  Wastes  Sites. 

(1)  No  final  sites. 

(2)  [Reserved) 

[PR  Doa  94-28843  Filed  11-28-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  600,  668,  and  682 

RIN  1840-AB87, 1840-AB85  and  1840-AB80 

Institutional  Eligibility;  Student 
Assistance  General  Provisions; 
Federal  Family  Education  Loan 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Institutional  Eligibility  regulations,  the 
Student  Assistance  General  Provisions 
regulations,  and  the  Federal  Family 
Education  Loan  (FFEL)  Program 
regulations  to  further  implement 
changes  in  the  Higher  Education  Act  of 
1965.  as  amended  (HEA).  and  to 
improve  the  monitoring  and 
accountability  of  institutions  and  third- 
party  servicers  participating  in  the 
student  financial  assistance  programs 
authorized  by  Title  IV  of  the  HEA  (Title 
IV.  HEA  programs).  These  regulations 
seek  to  improve  the  efficiency  of  Federal 
student  aid  programs  and,  by  so  doing, 
to  improve  their  capacity  to  enhance 
opportunities  for  postsecondary 
education. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1. 1995,  with  the 
exception  of  §  668.9(b).  which  is 
effective  as  of  July  1. 1994.  However, 
affected  parties  do  not  have  to  comply 
with  the  information  collection 
requirements  in  §§668.3,  668.8.  668.15. 
668.16.  668.22,  and  668.23  until  the 
Department  of  Education  publishes  in 
the  Federal  Register  the  control 
numbers  assigned  by  the  Office  of 
.  Management  and  Budget  (OMB)  to  these 
information  collection  requirements. 
Publication  of  the  control  numbers 
notifies  the  public  that  OMB  has 
approved  these  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Macias  or  Greg  Allen,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  S.VV.  (^Regional 
Office  Building  3,  Room  4318), 
Washington.  D.C.  20202-5343. 
Telephone  (202)  708-7888.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPi-EMENTARY  INFORMATION:  On  April 
29.  1994  the  Secretary  published 
interim  final  regulations  (denominated 
final  regulations)  amending  the  Student 
Assistance  General  Provisions 


regulations  and  the  regulations  for  the 
Federal  Family  Education  Loan 
Programs  and  the  Federal  Pell  Grant 
Program  (59  FR  22348).  These 
regulations  became  effective  on  July  1. 
1994.  At  the  time  these  final  regulations 
were  published,  the  Secretary  requested 
additional  public  comment  on  whether 
further  changes  in  the  regulations  were 
warranted.  A  notice  correcting  the 
regulations  and  extending  the  comment 
period  until  July  28, 1994  was 
published  on  July  7, 1994  (59  FR 
34964). 

Based  on  the  comments  received,  the 
Secretary  is  making  further  changes  in 
the  regulations.  These  changes  will  take 
effect  July  1. 1995.  The  Secretary  also 
received  comments  on  other  provisions 
of  the  regulations  and  may  make  further 
changes  in  the  regulations  based  on 
these  comments.  However,  if  the 
Secretar>'  determines  that  additional 
changes  are  necessary,  these  future 
changes  would  not  become  effective 
before  July  1. 1996. 

The  Higher  Education  Amendments 
of  1992.  Pub.  L.  102-325,  (the 
Amendments  of  1992)  and  the  Higher 
Education  Technical  Amendments  of 
1993,  Pub.  L.  103-208  (the  Technical 
Amendments  of  1993)  amended  the 
HEA  in  several  areas  relating  to  the 
participation  of  institutions  in  the  Title 
IV,  HEA  programs.  Further,  the 
Amendments  of  1992  amended  the  HEA 
to  expand  the  Secretary's  authority  to 
regulate  the  activities  of  those 
individuals  and  organizations  now 
called  third-party  servicers.  The  Student 
Assistance  General  Provisions 
regulations  contain  requirements  that 
are  common  to  educational  institutions 
that  participate  in  the  Title  IV.  HEA 
programs. 

The  April  29, 1994  final  regulations 
included  a  discussion  of  the  major 
issues  which  will  not  be  repeated  here. 
The  following  list  summarizes  those 
issues  and  identifies  the  pages  of  the 
preamble  to  the  April  29,  1994  final 
regulations  on  which  a  discussion  of 
those  issues  can  be  found: 

The  Secretary  clarified  the  terms  used 
in  the  statutory  definition  of  academic 
yeor  (pages  22351  and  22361-22363); 

The  Secretary  added  a  definition  of 
third-party  servfcer  as  applicable  to 
those  individuals  or  organizations  that 
contract  with  an  institution  to 
administer  any  aspect  of  the 
institution's  participation  in  the  Title 
IV.  HEA  programs  (pages  22364-22365); 

The  Secretary  amended  the  definition 
of  an  ehgible  program  to  implement 
statutory  requirements,  including 
requirements  for  "short-term"  programs 
(at  least  300  but  less  than  600  clock 
hours)  that  would  be  eligible  for  the 


FFEL  programs  only.  The  Secretary 
included  methodologies  for  the 
measurement  of  completion  and 
placement  rates  for  short-term  programs, 
as  required  by  the  statute.  Also  in 
accordance  with  the  statute,  the 
Secretary  added  further  provisions  to 
evaluate  the  quality  of  short-terra 
programs.  The  Secretary  also  amended 
the  provisions  for  English  as  a  second 
language  programs  (pages  22351-22352 
and  22365-22368); 

The  Secretary  added  two  new  sections 
to  codify  procedures  with  regard  to 
applications  to  participate  initially  or  to 
continue  to  participate  in  a  Title  IV, 
HEA  program  and  procedures  by  which 
the  Secretary  certifies  that  an  institution 
meets  the  standards  in  subpart  B  of 
these  regulations  and  accordingly  may 
participate  in  a  Title  IV.  HEA  program. 
The  Secretary  added  procedures  to 
codify  new  statutory  provisions 
governing  provisional  certification 
procedures  for  participation  in  a  Title 
IV.  HEA  program  (pages  22352-22353 
and  22368-22374); 

The  Secretary  amended  the 
regulations  governing  program 
participation  agreements  to  include 
numerous  new  provisions  added  by  the 
Amendments  of  1992  and  provisions 
previously  prescribed  by  the  HEA  but 
not  specifically  spelled  out  in  the 
regulations.  The  Secretary  also  added 
provisions  to  amend  the  regulations 
governing  program  participation 
agreements  (pages  22353  and  22374- 
22377): 

The  Secretary  made  significant 
changes  to  the  section  governing  the 
evaluation  of  an  institution's  financial 
responsibility.  The  Secretary 
strengthened  the  factors  used  to 
evaluate  an  institution's  financial 
responsibility  to  reflect  statutory 
changes  (pages  22353-22354  and 
22378-22383); 

The  Secretary  strengthened  and 
expanded  the  standards  of 
administrative  capability  for 
participating  institutions,  addressing 
areas  previously  not  regulated  or  for 
which  there  were  only  guidelines  (pages 
22354  and  22383-22391); 

The  Secretary  amended  the  provisions 
governing  default  reduction  measures  to 
reflect  statutory  changes  made  by  the 
Amendments  of  1992  and  current 
departmental  practices  (pages  22355 
and  22391-22394); 

The  Secretary  clarified  the  terms  used 
in  the  statutory  definition  of  a  fair  and 
equitable  refund  policy  (pages  22355- 
22359  and  22394-22401); 

The  Secretary  implemented  the 
statutory  requirement  that  institutions 
have  aimual  compliance  audits  (pages 
22359  and  22401-22403); 


The  Secretary  expanded  the  factors  of 
financial  responsibibty  of  an  institution 
to  take  Into  consideration  substantial 
control  over  both  institutions  and  third- 
party  servicers  (page  22381); 

The  Secretary  implemented  annual 
audit  requirements  for  third-party 
servicers  as  necessary  to  fmplement 
statutory  provisions  under  the 
Amendments  of  1992  (pages  22401- 
22403); 

The  Secretary  amended  the 
regulations  to  require  a  third-party 
servicer  to  notify  any  institution  under 
whose  contract  the  third-party  servicer 
is  assessed  a  liability  and  any  institution 
that  receives  the  same  services  for 
which  a  liability  was  assessed,  of  the 
assessment  of  the  liability  against  the 
servicer  (page  22408); 

The  Secretary  created  a  new  section  to 
codify  contract  requirements  between 
institutions  and  third-party  servicers.  As 
one  of  the  conditions  in  the  contract,  a 
third-party  servicer  is  required  to 
assume  joint  and  several  liabihty  with 
an  institution  that  the  servicer  contracts 
with  for  any  violation  by  the  servicer  of 
any  Title  IV,  HEA  program  requirement 
(pages  22405-22407); 

The  Secretary  amended  the 
regulations  to  apply  against  a  third- 
party  servicer  the  sanctions  under 
subpart  G  of  the  Student  Assistance 
General  Provisions  for  any  violation  of 
a  Title  IV,  HEA  program  requirement 
(page  22408); 

The  Secretary  amended  the 
regulations  to  apply  fiduciary  standards 
to  third-party  servicers  so  that  a  third- 
party  servicer  is  required  to  act  at  all 
times  with  the  competency  necessary  to 
qualify  as  a  fiduciary  (pages  22408- 
22409); 

The  Secretary  amended  the 
regulations  to  require  a  third-party 
servicer  that  contracts  with  a  lender  or 
guaranry  agency  to  assume  joint  and 
several  liability  for  any  violation  of  any 
FFEL  program  requirement  or 
applicable  statutory  requirement. 
Collection  of  liabilities  from  the 
violation  would  be  collected  first  from 
the  lender  or  guaranty  agency  (page 
22415); 

The  Secretary  added  a  new  section  to 
codify  Federal  requirements  for  third- 
party  servicers  that  contract  with 
lenders  or  guaranty  agencies.  A  third- 
party  servicer  is  required  to  meet  certain 
standards  of  financial  responsibility  and 
administrative  capability  to  be 
considered  eligible  to  contract  with  a 
lender  or  guaranty  agencj'.  In  addition, 
this  section  implements  statutory 
authority  to  require  that  a  third-party 
servicer  must  have  performed  an  annual 
audit  of  the  servicer's  administration  of 
a  lender's  or  guaranty'  agency's 


participation  in  the  FFEL  programs 
(pages  22415-22416);  and 

Tne  Secretary  amended  the  Federal 
Pell  Grant  Program  regulations  to 
implement  section  487(c)(7)  of  the  HEA 
that  provides  that  an  institution  may 
offset  the  amount  of  Title  IV,  HEA 
program  disbursements  against 
liabilities  or  may  receive  reimbursement 
bom  the  Department  for  those  amounts 
if,  in  the  course  of  any  audit  conducted 
after  December  31, 1988,  the 
Depvartment  discovers  or  is  informed  of 
any  Title  IV,  HEA  program  assistance 
(specifically.  Federal  Pell  Grant  Program 
funds)  that  an  institution  has  provided 
to  its  students  in  accordance  with 
program  requirements,  but  the 
institution  has  not  previously  received 
credit  or  reimbursement  for  these 
disbursements  (pages  22416-22417). 

Substantive  Changes  to  the  Final 
Regulations 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

Sul^art  A — General 

Section  668.2    General  Definitions 

Academic  Year 

In  the  April  29, 1994  final  regulations, 
the  Secretary  addressed  an  abuse  of  the 
definition  of  an  academic  year  whereby 
an  institution  that  has  programs  that  are 
measured  in  credit  hours  without  terms 
could  claim  that  it  meets  the 
requirements  for  the  minimum  amount 
of  work  to  be  performed  by  a  full-time 
student  over  an  academic yearhy  giving 
a  full-time  student  a  minimal  amount  of 
instruction  over  a  30-week  (or  more) 
period,  which  the  institution  claims  to 
be  equivalent  to  24  semester  or  36 
quarter  hours.  A  modification  was  made 
to  require  that,  for  educational  programs 
using  credit  hours,  but  not  using  a 
semester,  trimester,  or  quarter  s}'stem,  a 
week  of  instructional  time  is  any  week 
in  which  at  least  five  days  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occiu-s,  as 
opposed  to  one  day  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  for  all 
other  programs.  In  response  to  public 
comment,  the  Secretary  has  amended 
the  definition  of  an  academic  year  to 
require  that,  for  educational  programs 
using  credit  hoiu«,  but  not  using  a 
semester,  trimester,  or  cmarter  system,  a 
week  of  instructional  time  is  any  week 
in  which  at  least  12  hours  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs.  A 
corresponding  change  has  been  made  to 
the  definition  of  an  eligible  program  in 
§  668.8(b)(3)(ii).  Third-party  Servicer. 


In  response  to  public  comment,  the 
definition  of  third-party  servicer  has 
been  amended  to  specifically  exclude 
the  function  of  providing  computer 
services  or  software.  This  change  merely 
codifies  the  Secretary's  determination  in 
the  preamble  to  the  April  29,  1994  final 
regulations,  that  the  function  of 
providing  computer  services  or  software 
is  simply  a  technological  means  to  assist 
in  carrying  out  certain  administrative 
functions  that  are  already  included  in 
the  definition  third-party  servicer  under 
this  part. 

In  response  to  pubHc  comment,  the 
definition  of  third-party  servicer  has 
been  modified  to  expressly  exclude 
employees  of  an  institution.  Fot 
purposes  of  determining  which 
individuals  are  employees  of  an 
institution,  with  respect  to 
administering  any  aspect  of  an 
institution's  participation  in  the  Title 
IV,  HEA  programs,  the  regulations  now 
specify  that  an  employee  is  an 
individual  that  works  on  a  full-time, 
part-time,  or  temporary  basis  at  the 
institution;  performs  all  required  duties 
that  are  relevant  to  the  admiiustration  of 
the  institution's  participation  in  the 
Tide  rv,  HEA  programs  on  site  at  the 
institution  under  the  supervision  of  the 
institution;  is  paid  as  an  individual 
directly  by  the  institution;  is  not 
employed  by  or  associated  with  a  third- 
party  ser\'icer;  and  is  not  a  third-party 
servicer  for  any  other  institution. 

Section  668.3    Reductions  in  the  Length 
of  an  Academic  Year. 

In  the  April  29. 1994  final  regulations, 
the  Secretary  promulgated  regulations  to 
implement  the  technical  amendment 
that  provided  that  the  Secretary  may 
reduce,  for  good  cause  on  a  case-by-case 
basis,  the  required  minimum  of  30 
weeks  of  instructional  time  to  not  less 
than  26  weeks  of  instructional  time  in 
the  case  of  an  institution  of  higher 
education  that  provides  a  2-year  or  4- 
year  program  of  instruction  fo-  which  it 
awards  an  associate  or  baccalaureate 
degree.  In  response  to  public  comment 
the  Secretary  has  am,ended  §  668.3(c)  to 
clarify  that  an  institution  may  apply  for 
a  longterm  reduction  in  the  length  of  an 
academic  year  if  it  wishes  to  continue 
operating  with  a  reduced  academic  year 
on  a  longterm  basis.  An  institution's 
other  option  would  be  to  ask  for  a 
temporary  reduction  in  the  length  of  an 
academic  year  while  the  institution 
changes  to  at  least  a  30  week  academic 
year.  The  Secretary  notes  that 
§  668.3(c)(2)  requires  an  institution  that 
is  granted  a  longterm  reduction  in  the 
length  of  an  academic  year  to  reapply  to 
the  Secretary  in  order  to  continue  the 
reduction  whenever  the  institution  is 
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required  to  apply  to  continue  to 
participate  in  a  Title  IV,  HEA  program. 
The  April  29, 1994  final  regulations 
require  that  an  institution  applying  for 
a  transitional  or  longterm  reduction  in 
the  length  of  an  academic  year  must 
demonstrate  that  the  institution  has 
awarded,  disbursed,  and  delivered  Title 
IV,  HEA  program  funds  in  accordance 
v'ith  the  academic  year  requirements  in 
section  481(d)  of  the  HEA  since  July  23, 
1992,  as  the  requirements  became 
applicable  to  the  various  Title  IV,  HEA 
programs.  In  response  to  public 
comment,  the  Secretary  has  added 
§  668.3(d)  to  specify  that  an  institution 
may  demonstrate  compliance  with  this 
requirement  by  making  arrangements 
that  aie  satisfactor)-  to  the  Secretary  to 
repay  any  overawards  that  resulted  from 
the  improper  awarding,  disbursing,  or 
delivering  of  Title  IV,  HEA  program 
funds. 

Section  668.8    Eligible  Program 

English  as  a  Second  Language  (ESL) 

In  response  to  public  comment,  the 
Secretary  has  removed  §  668.8(j)(2)  that 
required  an  institution  to  assess  each 
student  at  the  end  of  an  ESL  program  to 
substantiate  that  the  student  has 
attained  adequate  proficiency  in  WTitten 
and  spoken  English  to  use  already 
existing  knowledge,  training,  or  skills. 

Undergraduate  Educational  Program  in 
Credit  Hours. 

In  response  to  public  comment,  the 
clock-hour/credit-hour  conversion 
regulations  have  been  amended  to 
reinstate  the  exemption  from  the  clock- 
houj/credit-hour  conversion  formula  for 
programs  of  at  least  two  academic  years 
in  length  that  lead  to  an  equivalent 
degree,  as  determined  by  the  Secretary. 
A  similar  change  has  been  made  for 
programs  offered  by  an  institution  that 
are  fully  creditable  toward  that 
institution's  equivalent  degree,  as 
determined  by  the  Secretary. 

Section  668.9    Relationship  Between 
Clock  Hours  and  Semester.  Trimester,  or 
Quarter  Hours  in  Calculating  Title  IV, 
HEA  Program  Assistance 

On  October  20, 1994,  Pub.  L.  103-382 
was  signed  by  the  President  of  the 
United  States.  Pub.  L.  103-382  amends 
the  HEA  to  specify  that  public  or  private 
nonprofit  hospital-based  diploma 
•schools  of  nursing  are  exempt  from  any 
regulations  promulgated  by  the 
Department  concerning  the  relationship 
between  clock  hours  and  semester, 
trimester,  or  quarter  hours  in  calculating 
student  grant,  loan,  or  work  assistance 
under  Title  IV  of  the  HEA.  Accordingly, 
this  section  is  amended  to  provide  for 


that  exemption.  This  provision  took 
effect  on  July  1, 1994. 

Subpart  B — Standards  for  Participation 
in  the  Title  IV,  HEA  Programs 

Section  668.12    Application  Procedures 

In  response  to  public  conunent,  the 
Secretary  has  revised  §  668.12(b)  to  no 
longer  automatically  require  an 
institution  to  apply  to  the  Secretary  for 
a  certification  that  the  institution 
continues  to  meet  the  standards  for 
participation  in  the  Title  IV,  HEA 
programs  if  the  institution  adds  an 
additional  location  that  offers  100 
percent  of  a  program.  The  regulations 
have  been  revised  to  require  that  if  an 
institution  adds  an  additional  location 
that  offers  100  percent  of  a  program,  the 
institution  is  required  to  notify  the 
Secretary  in  accordance  with  34  CFR 
600.30.  If  the  Secretary  determines  that 
the  addition  of  the  location  may  impair 
an  institution's  administrative  capacity 
or  financial  strength,  the  Secretary  may 
require  the  institution  to  apply  to  the 
Secretary  for  a  certification  that  the 
institution  continues  to  meet  the 
standards  for  participation  in  the  Title 
IV,  HEA  programs. 

Section  668. 1 5    Factors  of  Financial 
Responsibility 

In  response  to  pubUc  comment,  the 
Secretary  has  revised  the  cash  reserve 
requirement  to  provide  that  an 
institution  will  be  deemed  to  have 
sufficient  cash  reserves  to  make  refunds 
if  the  institution  demonstrates  that  it 
meets  the  factors  of  financial 
responsibility  in  §668.15  and 
demonstrates  that  it  has  paid  refunds  in 
a  timely  manner  over  a  two-year  period. 
If  the  institution  does  not  demonstrate 
financial  responsibility,  the  institution 
will  have  to  post  a  letter  of  credit  in 
accordance  with  existing  regulations.  If 
the  institution  did  not  demonstrate 
timely  payment  of  refunds,  the 
institution  will  have  to  post  a  letter  of 
credit  equal  to  25  percent  of  the  Title  IV 
refunds  it  was  required  to  make  over  the 
past  year. 

Based  upon  the  change  in 
requirements  for  the  cash  reserve  related 
to  refund  payments  set  out  in  668.15. 
the  Secretary  has  amended 
§§668.15(b)(7)(i)(A)  and  (8)(i)(B)  to 
remove  the  reference  to  the  cash  reserve 
fund  in  the  delineation  of  items  that 
would  be  included  in  the  list  of 
institutional  assets  for  the  acid  test 
analysis. 

The  Secretary  has  also  amended  the 
language  in  668.15(b)(7)(i)(B)  to  clarify 
that  the  determination  of  an  institution's 
financial  responsibility  depends,  in 
part,  upon  an  analysis  of  the  relative 


size  of  an  institution's  net  operating 
losses  over  the  prior  two  year  period. 
This  clarification  is  being  made  to 
reflect  the  discussion  on  59  FR  22382  of 
the  April  29  final  regulations,  where  the 
Secretary  explained  that  an  analysis  of 
an  institution's  operating  losses  was 
made  to  determine  if  the  losses  in  either 
or  both  of  the  institution's  two  most 
recently  completed  fiscal  years  in  sum 
total  more  than  ten  percent  of  the 
institution's  total  net  worth  at  the 
beginning  of  the  first  year  in  the  two 
year  period. 

The  Secretary  has  amended 
§  668.16(d)  to  delineate  items  that  the 
Secretary  will  consider  in  determining 
whether  a  State  tuition  recovery  fund  is 
an  acceptable  substitute  for  the  federal 
cash  reserve  requirement. 

Section  668.16    Standards  of 
Administrative  Capability 

In  response  to  public  comment,  the 
Secretary  has  modified  the  provisions 
governing  satisfactoiy  academic 
progress  in  §  668.16(e)  to  provide 
clarification. 

In  response  to  pubfic  comment,  the 
Secretary  has  revised  §668.16(1)  that 
required  that,  to  be  administratively 
capable,  an  institution  was  required  to 
meet  the  33  percent  withdrawal  rate 
specified  in  the  regulations.  This 
provision  is  now  applicable  only  to 
institutions  that  seek  to  participate  in  a 
Title  IV,  HEA  program  for  the  first  time 
("new"  schools).  The  Secretary  has  also 
changed  the  withdrawal  date  provision 
to  require  institutions  to  report  their 
withdrawal  rates  for  an  award  year  time 
period,  rather  than  an  academic  year 
time  period. 

Section  668.22    Institutional  Refunds 
and  Repayments 

Section  668.22(a)(1)  has  been 
amended  to  clarify  that  the  requirement 
that  an  institution  have  a  fair  and 
equitable  refund  policy  under  which  the 
institution  makes  a  refund  of  certain 
charges  to  a  student  who  received  Title 
IV,  HEA  program  assistance,  includes 
any  student  whose  parent  received  a 
Federal  Direct  PLUS  loan  on  behalf  of 
the  student.  In  addition,  §668.22(i)  has 
been  amended  to  clarify  that  "financial 
aid"  includes  Federal  Direct  PLUS  loans 
received  on  the  student's  behalf. 

In  response  to  public  comment, 
changes  have  been  made  to  remove 
language  that  would  have  required  an 
institution  to  treat  a  student  on  a  leave 
of  absence  as  a  withdrawal  for  purposes 
of  this  section.  Language  has  been 
removed  from  §§668.22(a)(l)(ii). 
(e)(l)(i),  and  (g)(2)(iv)  of  the  April  29. 
1994  final  regulations  to  reflect  this 
change.  Section  668.22(j)(l)(ii)  has  been 


amended  to  define  the  withdrawal  date 
for  a  student  who  does  not  return  to  the 
institution  at  the  expiration  of  an 
approved  leave  of  absence  or  takes  a 
leave  of  absence  that  is  not  approved,  as 
the  student's  last  recorded  date  of  class 
attendance  as  documented  by  the 
in.stitution.  Section  668.22(j)(2)  has  been 
added  to  specify  that  a  leave  of  absence 
is  approved  for  purposes  of  this  section 
if  no  other  leave  of  absence  has  been 
granted  within  a  twelve-month  period, 
the  leave  of  absence  does  not  exceed  60 
days,  the  student  makes  a  written 
request  to  be  granted  the  leave  of 
absence,  and  the  leave  of  absence  does 
not  involve  additional  charges  by  the 
institution  to  the  student.  Section 
668.22(jK4)(iii)(A)  has  been  amended  to 
require  that  an  institution  pwy  a  refund 
that  is  due  to  a  student  who  does  not 
return  to  the  institution  at  the  expiration 
of  an  approved  leave  of  absence,  within 
30  days  of  the  date  of  expiration  of  the 
leave  of  absence.  Section 
668.22(jK4)(iii)(B)  has  been  added  to 
require  that  an  institution  pay  a  refund 
that  is  due  to  a  student  who  is  taking  an 
unapproved  leave  of  absence,  within  30 
days  after  the  student's  last  recorded 
date  of  class  attendance  as  documented 
by  the  institution. 

In  response  to  public  comment. 
§  668.22fb)(l)(iv)(A)  has  been  amended 
to  reflect  that  the  Secretary  has  removed 
Appendix  A  to  this  part,  Standards  for 
Acceptable  Refund  Pohcies  by 
Participating  Institutions,  and  replaced 
it  with  the  Federal  refund  calculation 
described  in  new  §  668.22(d). 

Sections  668.22(c)(2)(ii)  and 
668.22(g)(2)(ii)(B)  permit  an  institution 
to  exclude  allowable  late  disbursements 
of  loans  made  under  the  Federal  Direct 
Student  Loan  Program  from  a  student's 
scheduled  cash  payment.  These  sections 
have  been  amended  to  clarify  that  late 
disbursements  of  loans  made  under  the 
Federal  Direct  Student  Loan  Program 
must  be  made  in  accordance  with  34 
CFR  685.303(d)  of  the  Federal  Direct 
Student  Loan  Program  regulations. 

In  response  to  public  comment, 
§  668.22(e)(i)  has  been  amended  to 
define  the  minimum  "period  of 
enrollment  for  which  tbe  student  has 
been  charged"  as  the  semester, 
trimester,  quarter,  or  other  academic 
term  in  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  or  clock  hours  and  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms.  Section  668.22(e)(ii) 
has  been  amended  to  define  the 
minimum  "period  of  enrollment  for 
which  the  student  has  been  charged"  in 
the  case  of  an  educational  progreun  that 
is  measured  in  credit  hours  or  clock 
hoiu-s  and  does  not  use  terms  and  is 


longer  than  or  equal  to  the  academic 
year  in  length,  as  the  greater  of  the 
payment  period  or  one-half  of  the 
academic  year.  Section  668.22(e)(ii)  is 
also  amended  to  define  the  minimum 
"period  of  enrollment  for  which  the 
student  has  been  charged"  in  the  case  of 
an  educational  program  that  is 
measured  in  credit  hours  or  clock  hours 
and  does  not  use  terms  and  is  shorter 
than  the  academic  year  in  length,  as  the 
length  of  the  educational  program. 
Section  668.22(0(1)(ii),  (f)(2)(i). 
(g)(3)(ii),  (h)(1),  (h)(2)(ii)  and  (h)(2)(v) 
have  been  amended  to  clarify  that,  for 
purposes  of  this  section  an  institution  is 
not  required  to  determine  whether  a 
student  has  received  an  overpayment 
and,  therefore,  is  not  required  to  return 
any  amount  of  a  repayment,  for 
noninstitutional  costs  for  Federal  Direct 
Stafford,  or  Federal  Direct  PLUS 
program  funds.  This  is  consistent  with 
requirements  for  Federal  Work  Study 
(FWS),  Federal  Stafford  loan.  Federal 
PLUS,  and  Federal  SLS  program  funds. 

In  response  to  pubfic  comment, 
§  668.22(g)(3)(iii)(B)  has  been  added  to 
provide  that  an  institution  does  not 
have  to  pay  a  refund  if  the  institution 
demonstrates  that  the  amount  of  a 
refund  would  be  $25  or  less,  provided 
that  the  institution  has  obtained  written 
authorization  from  the  student  in  the 
enrollment  agreement  to  retain  any 
amount  of  the  refund  that  would  be 
allocated  to  the  Tide  IV,  HEA  loan 
programs. 

Consistent  with  the  allocation  order 
for  the  return  of  unsubsidized  and 
subsidized  Federal  Stafford  loans, 
§668.22(h)(l)(v)  has  been  added  and 
§  668.22(h)(l)(vi)  has  been  amended  to 
clarify  that  an  institution  must  allocate 
a  refund  to  eliminate  outstanding 
balances  on  unsubsidized  Federal  EHrect 
Stafford  loans  received  by  the  student 
before  allocating  any  portion  of  the 
refund  to  eliminate  outjitanding 
balances  on  subsidized  Federal  Direct 
Stafford  loans  received  by  the  student. 

Section  668.22(j)(3)  has  been 
amended  to  clarify  that  this  paragraph 
specifies  the  timely  determination  of 
withdrawal  for  students  who  drop  out  of 
an  institution.  It  is  unnecessary  to 
specify  the  timely  determination  of  a 
student's  w^ithdrawal  in  the  case  of 
students  who  officially  withdraw,  are 
expelled,  or  take  an  unapproved  leave  of 
absence,  because  the  institution  has 
either  been  informed  of  the  withdrawal, 
or  has  taken  action  to  withdraw  the 
student  Further,  the  Secretary  would 
expect  an  institution  to  be  aware  that  a 
student  has  failed  to  return  from  an 
approved  leave  of  absence  on  the  day 
that  the  student  is  scheduled  to  return 
to  the  institution. 


In  order  to  provide  further  guidance 
on  the  refund  process,  the  Secretary  has 
included  flow  charts  that  demonstrate 
the  basic  procedures  for  determining 
which  refund  policy  to  use  and  general 
guidance  on  how  to  calculate  refunds. 
These  flow  charts  are  located  in  a  new 
Appendix  A  to  this  part  (Flow  Charts  for 
Procedures  for  Calculating  Refunds 
Under  §668.22). 

Section  668.23    Audits.  Records,  and 
Examinations 

References  to  a  foreign  institution 
have  been  removed  from  this  section  to 
clarify  that  an  institution,  as  that  term 
is  used  throughout  the  regulations, 
includes  a  foreign  institution,  as  defined 
in  34  CFR  600.52,  unless  otherwise 
specified. 

In  response  to  pubbc  conunent, 
§  668.23(c)(l  )(i)  and  (iii)  have  been 
amended  to  specify  that  a  third-party 
servicer's  aiuiual  compliance  audit  must 
meet  the  compliance  audit  standards  for 
institutions.  This  change  reflects  the 
Secretary's  determination  that  a  third- 
party  servicer,  as  an  agent  of  an 
institution,  must  be  examined  with  the 
same  standards  that  are  appbed  to 
institutions. 

The  Secretary  is  making  a  technical 
change  to  §668.23(c){l)(iv)  and  (d)  to 
specify  that  the  U.S.  General 
Accounting  Office's  pubbcation 
concerning  general  standards  and 
standards  for  compliance  audits  is  now 
published  under  the  title:  Government 
Auditing  Standards. 

In  response  to  public  comment,  a 
foreign  institution's  first  audit  report  is 
only  required  to  cover  the  two  most 
recentiy  concluded  award  years  in 
which  the  foreign  institution 
participated  in  the  Title  IV.  HEA 
programs,  unless  otherwise  specified  by 
the  Secretary.  If  a  foreign  institution  has 
been  participating  in  the  Tide  IV.  HEA 
programs  for  less  than  two  award  years, 
the  foreign  institution's  first  audit  report 
must  cover  the  entire  period  of  time 
since  the  foreign  institution  began  to 
participate  in  the  Title  IV.  HEA 
programs.  This  change  to  the  final 
regulations  that  were  published  on 
April  29. 1994,  reduces  the  burden  that 
is  placed  upon  a  foreign  institution  that 
has  been  participating  in  the  Title  IV, 
HEA  programs  for  a  long  time.  A  new 
§  668.23(c)(2)(i)(B)  incorporates  this 
change. 

In  response  to  public  comment, 
§  668.23(c)(3)  has  been  revised  to 
require  that  an  institution's  or  third- 
party  servicer's  annual  compliance 
audit  must  be  based  upon  the  award 
year  and  submitted  to  the  Department  of 
Education  within  six  months  after  the 
end  of  the  institution's  or  third-party 


JMI 


61146    Federal  Register  /  Vol.  59.  No.  228  /  Tuesday.  November  29.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  228  /  Tuesday.  November  29.  1994  /  Rules  and  Regulations    61147 


servicer's  fiscal  year  that  ends  on  or 
after  the  most  recently  concluded  award 
year  for  which  the  audit  is  performed. 
A  corresponding  change  has  also  been 
made  to  new  §  668.23(c){2){i)(B)  and  to 
§668.23(c){2)(ii). 

In  response  to  pubUc  comment, 
§668.23(h)(l](v),  which  required  an 
institution  to  document  a  Title  IV,  HEA 
program  recipient's  placement  in  a  job, 
if  the  institution  had  a  placement 
service  and  the  student  used  that 
service,  has  been  removed.  In  addition. 
§  668.23(h)(2)  (i)  and  (ii),  which  require 
an  institution  to  establish  and  maintain 
records  regarding  the  admission 
requirements  and  educational 
qualifications  of  each  regular  student 
the  institution  admits  into  an  eligible 
program,  have  been  combined  under 
§  668.23(h)(2)  to  simplify  the 
regulations. 

Subpart  G — Fine,  Limitation, 
Suspension  and  Termination 
Proceedings 

Section  668.81  Scope  and  Special 
Definitions 

Under  the  State  Postsecondary 
Review  Program  (SPRP)  authorized 
under  Part  H-1  of  Title  IV  of  the  HEA. 
a  State  Postsecondary  Review  Entity 
(SPRE)  reviews  institutions  referred  to  a 
State  to  determine  if  the  referred 
institutions  meet  applicable  State 
standards.  If  a  SPRE  determines,  after 
affording  an  institution  the  opportunity 
to  contest  that  determination,  that  an 
institution  should  no  longer  participate 
'in  the  Title  FV,  HEA  programs  because 
it  violates  state  standards,  it  notifies  the 
Secretary  of  that  determination.  Under 
34  CFR  667.26(b)(2)  of  SPRP 
regulations,  the  institution  is  not 
allowed  to  appeal  that  termination 
determination  to  the  Secretary. 

Upon  receipt  of  that  notice,  the 
Secretary  immediately  terminates  the 
institution's  participation  in  the  Title 
rv,  HEA  programs.  Accordingly, 
§  668.81  is  amended  to  clarify  that 
Subpart  G  of  Part  668  does  not  apply  to 
terminations  under  the  SPRP. 

Subpart  H— Appeal  Procedures  for 
Audit  Determinations  and  Program 
Review  Determinations 

Section  668. 1 1 6    Hearing 

The  Secretar>'  has  also  made  a 
typographical  correction  to 
668.1 16(e)(l)(vi)  to  reflect  that 
institutions  and  third  party  servicers 
have  up  to  30  days  following  the  filing 
of  a  request  for  review  of  an  audit 
determination  or  a  program  review 
determination  to  file  certain  other 
records  and  materials  to  be  considered 
in  conjunction  with  their  request.  The 


April  29, 1994  final  regulations 
contained  a  typographical  error  that 
defined  this  period  as  "3"  days  rather 
than  the  "30"  days  established  for  such 
documentary  submissions. 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAMS 

Subpart  D — Guaranty  Agency  Programs 

Section  682. 413    Remedial  Actions 

The  April  29, 1994  regulations 
applied  the  remedial  actions  of  this 
section  to  a  third-party  servicer  that 
contracts  with  a  lender  or  guaranty 
agency  to  administer  any  aspect  of  the 
lender's  or  agency's  FFEL  programs. 
However,  the  final  regulations  did  not 
specify  that  a  third-party  servicer  was 
entitled  to  an  opportunity  to  be  heard 
prior  to  the  assessment  of  any  remedial 
actions  that  the  Secretary  deems  are 
appropriate  to  the  alleged  violation. 
Accordingly,  §  682.413(e)(1)  is  amended 
to  provide  third-party  servicers  that 
contract  with  lenders  or  guaranty 
agencies  with  an  opportunity  to  present 
evidence  or  other  information  as  to  why 
the  remedial  action  should  not  be  levied 
against  the  servicer.  This  change 
provides  due  process  protection  for 
third-party  servicers  that  contract  with 
lenders  or  guaranty  agencies. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  April  29, 1994  final 
regulations,  706  parties  submitted 
comments.  An  analysis  of  the  comments 
that  have  resulted  in  changes  to  the  final 
regulations  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parenthesis. 
Other  substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes  and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority  are  not  addressed  (unless  the 
Secretary  believes  it  is  necessary  to  do 
so.) 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

Subpart  A — General 

Section  668.2    General  definitions 

Academic  Year 

Comments:  Eighty-seven  commenters 
commented  on  the  Secretary's  definition 
of  a  week  of  instructional  time  for 
purposes  of  the  definition  of  an 
academic  year  and  a  week  of  instruction 
for  purposes  of  the  definition  of  an 
eligible  program  in  §  668.8.  A  few 
commenters  asked  for  clarification  on 


the  implementation  of  the  five-day  rule. 
One  commenter  suggested  that  the 
Secretary  clarify  the  definition  of  a  week 
of  instruction,  because  a  strict  reading  of 
the  language  impUes  that  an  institution 
would  not  be  able  to  count  as  a  week  of 
instruction  any  week  in  which  there 
was  not  a  full  five  days  of  instruction 
due  to  a  holiday,  teacher  workshop  day. 
etc.  Some  commenters  were  concerned 
that  this  provision  would  require  their 
students  to  make-up  time  for  Federal 
holidays.  One  commenter  observed  that 
given  that  there  are  approximately  12 
Federal  holidays  per  year,  even  a  nine- 
month  program  which  meets  five  days 
per  week  would  not  be  deemed  to  have 
30  weeks  of  instruction  under  the  "^ 

current  definition  of  an  academic  year. 
One  commenter  expressed  concern  that 
its  institution  would  have  to  eliminate 
a  monthly  inservice,  during  which 
meetings,  tutoring  sessions,  and 
professional  lectures  are  conducted. 
Another  commenter  stated  that  the  State 
of  Maryland  would  not  permit  them  to 
reduce  the  number  of  hours  per  day  in 
order  to  add  a  fifth  day  of  class.  The 
institution  was  concerned  that  under 
this  provision,  its  students  who  attend 
their  weekend  program  would  be 
ineligible  for  Title  IV,  HEA  program 
assistance.  Another  commenter 
requested  that  the  Secretary  define  a  day 
of  instruction,  examination,  or 
preparation. 

Many  commenters  were  concerned 
that  requiring  students  to  attend  classes 
at  least  five  days  per  week  if  the 
students  are  attending  educational 
programs  measured  in  credit  hours 
without  semesters,  trimesters,  or 
quarters,  would  create  time  and 
economic  hardships.  The  commenters 
said  the  schedules  of  these  programs  are 
tailored  to  meet  the  needs  of  non- 
traditional  students  who  have  family 
and  work  obligations  which  require 
flexible  school  schedules.  Many 
commenters  believed  that  under  this 
provision,  students  would  encounter 
decreased  wages  and  increased  child 
care  costs  if  they  were  required  to  spend 
extra  days  in  class.  Some  commenters 
stated  that  this  rule  would  only 
contribute  to  student  absenteeism.  Other 
commenters  argued  that  this  provision 
would  work  as  a  disincentive  for  some 
students  to  attend  these  programs  and 
would  serve  as  an  agent  in  cutting  off 
equal  access  to  students  who  cannot 
attend  classes  five  days  a  week.  Some 
commenters  feared  that  this  rule  would 
have  a  substantially  negative  impact  on 
enrollment  at  their  institutions.  One 
commenter  stated  that  he  specifically 
chose  his  program  of  study  because  it 
allowed  flexibility  in  attending  classes 


and  retaining  his  job,  and  this  provision 
would  prohibit  him  and  many  other 
students  from  piirsuing  their  education 
and  employment  opportimities.  Some 
commenters  maintained  that  students 
who  travel  to  institutions  for  intensified 
weekend  programs  would  be  severely 
impacted  by  this  provision,  as  they 
would  incur  greater  transportation  and 
lodging  costs.  Some  commenters  viewed 
the  provision  as  discriminatory,  as  it 
would  limit  educational  access  for  some 
students.  One  of  the  commenters 
observed  that  traditional  education  is 
not  efi"ective  in  low-income,  single- 
parent  households.  A  few  commenters 
believed  that  the  Secretary  did  not  take 
into  accoimt  the  rationale  for  the  use  of 
non-standard  terms.  These  institutions 
offer  more  starts  with  less  students  so 
that  staff  can  better  assist  students  with 
placement  upon  completion  of  the 
program. 

Soma  commenters  remarked  that 
while  the  current  definition  addresses 
the  required  mtniniinn  of  days  per 
week,  it  disregards  the  number  of  hours 
per  day.  Many  commenters  felt  that  the 
Secretary  should  focus  on  the  amount  of 
daily  instructional  time  rather  than  the 
number  of  days  per  week  spent  in  the 
classroom.  The  commenters  questioned 
the  relationship  between  the  number  of 
days  a  student  attends  classes  and  the 
quality  of  a  program,  espedaUy  if  the 
regulation  does  not  recognize  the  length 
of  time  a  student  spends  in  class  per 
day.  One  commenter  suggested  that  the 
Secretary  define  its  30-week  academic 
year  as  any  period  of  at  least  30 
chronological  weeks,  i.e.,  210  da5rs,  in 
which  at  Uast  720  clock  hours  of 
instruction  is  scheduled  to  occur.  This 
methodology  translates  to  requiring 
scheduled  attendance  of  at  least  24 
hours  of  attendance  per  week  for  a  full- 
time  student  and  is  consistent  with  the 
Department's  long-standing  definition  of 
full-time  status.  "The  commenter  noted 
that  given  that  non-fixed  term 
institutions  frequently  have  weekly  or 
bi-weekly  starts  which  could  make  it 
difficult  for  auditors  to  determine 
exactly  where  vacations  and/or  other 
activities  not  related  to  class  preparation 
might  fall,  this  proposal  is  more  easily 
audited  since  the  pro-am  reviewer  or 
auditor  would  simply  need  to  look  at 
the  program  cujTiculum  to  determine 
the  total  number  of  classroom  hours  of 
instruction  within  the  period.  The 
commenter  maintained  that  this 
proposed  change  is  consistent  with  the 
Department's  historical  definition  of 
full-time  status,  is  easier  to  audit, 
satisfies  current  clock-hour/credit-hour 
conversion  requirements,  and  is  less 
administratively  burdensome  than  the 


definition  in  the  final  rule.  One 
commenter  believed  the  effective  date 
and  the  timeframe  allowed  for 
institutions  to  comply  with  this 
regulation  was  too  stringent.  The 
commenter  felt  that  institutions  and 
students  should  be  given  sufficient  time 
to  rearrange  their  schedules  based  on 
the  changes  necessitated  by  this 
requirement. 

Discussion:  The  Secretary  would  like 
to  clarify  the  Department's 
interpretation  of  the  five-day  rule  under 
the  regulations  in  effect  for  the  1994-95 
award  year  as  it  appUes  to  programs 
which  measure  progress  in  credit  hours 
but  do  not  use  standard  terms 
(semesters,  trimesters,  or  quarters).  A 
proprietary  institution  of  higher 
education  or  a  postsecondary  vocational 
institution  must,  to  be  eligible,  provide 
an  eligible  program,  as  defined  by 
§  668.8(d)  of  the  Student  Assistance 
General  Provisions  regulations.  Section 
668.8(d)  provides  for  three  types  of 
eligible  programs  for  these  institutions 
which  require  a  program  to  have  a 
specified  number  of  weeks  of 
instruction  (see  §  668.8(d)  (1),  (2),  and 
(3)).  In  addition,  each  participating 
institution  is  subject  to  a  de^iition  of 
an  academic  year  in  which  a  full-time 
student  (with  respect  to  an 
undergraduate  coiu-se  of  study),  during 
a  minimum  of  30  weeks  of  instructional 
time,  must  complete  a  specified  amount 
of  work. 

For  piuposes  of  these  definitions  of  an 
ehgible  program  and  an  academic  year, 
for  all  educational  programs  measured 
in  credit  hours  without  standard  terms 
(semesters,  trimesters,  or  quarters),  a 
"week  of  instruction"  and  a  **wedc  of 
instructional  time"  nrust  include  at  least 
five  days  of  instruction,  examinations. 
or  preparation  for  examinations  within 
a  consecutive  seven-day  period,  as 
opposed  to  the  required  one  day  of 
Jnstruction,  examinations,  or 
preparation  for  examinations  per  seven 
day  period  for  all  other  programs. 

The  five-day  rule  in  effect  requires  an 
instituticHi  to  dem<mstrate  that  certain 
programs  and  academic  years  for  those 
programs  have  not  only  a  minimum 
number  of  weeks,  but  also  a  minimum 
number  of  days.  For  example,  in  order 
for  a  program  to  meet  the  eligible 
program  definition  that  requires  at  least 
600  clock  hours,  16  semester  or 
trimester  hours  or  24  quarter  hours  of 
instruction,  e?(aminations,  or 
preparation  for  examinations  offered 
during  a  minimum  of  15  weeks,  the 
program  must  meet  for  a  minimimi  of  15 
weeks  over  which  a  minimum  of  75 
days  of  instruction,  examinations,  or 
preparation  for  examinations  occur  (five 
days  of  instruction,  examinations,  or 


preparation  for  examinations  for  15 
weeks). 

An  institution  that  wants  to  set  its 
program  to  be  only  15  weeks  long  would 
therefore  have  to  meet  an  average  of  five 
days  per  week  for  the  15  week  period 
in  order  for  the  program  to  be  eligible. 
An  institution  with  a  program  that 
meets  less  &«quently  than  five  days  a 
week  would  have  to  meet  enough  weeks 
to  provide  75  daj^s  of  instruction, 
examinations,  or  preparation  for 
examinations.  For  example,  a  program 
meeting  three  times  a  week  would  have 
to  be  25  weeks  long  in  order  to  be 
eligible  under  this  provision. 

This  same  approach  is.  used  to 
determine  an  institution's  academic 
year.  An  institution  that  wants  to  set  its 
academic  year  to  be  only  30  weeks  long 
would  have  to  meet  an  average  of  five 
days  per  week  for  the  30  week  period 
An  inistitution  with  a  program  that  - 
meets  less  frequenUy  than  five  days  a 
week  would  have  to  meet  enough  weeks 
to  provide  150  days  of  instruction, 
examinations,  or  preparation  for 
examinations  (30  weeks  x  five  days  per 
week)  in  order  to  have  a  program  offered 
over  a  full  academic  year.  For  example, 
a  program  that  meets  four  times  a  week 
would  have  a  full  academic  year  of 
approximately  36  weeks  (37  weeks  x 
four  days  per  week  (plus  an  additional 
2  days)  =  150  days  of  instruction, 
examinaticma,  or  preparation  for 
examinations).  An  institution  has  the 
option  of  pro  rating  Title  IV,  HEA 
program  aid  disbursements  if  it  chooses 
to  offer  an  eligible  program  over  a 
period  of  time  less  than  an  full 
academic  year. 

The  Sec^tary  beUeves  that  this 
interpretation  addresses  many  of  the 
concerns  of  the  conunenters.  as  it  does 
not  require  an  institution  to  restructure 
a  program  to  schedule  five  days  of 
classes  per  week  or  a  student  to  be  in 
attendance  five  days  per  week.  This 
interpretation  allows  an  institution  to 
estabhsh  a  class  schedule  that  meets  the 
needs  of  its  student  population,  while 
ensuring  that  the  student  is  provided 
with  a  sufficient  amount  of  education. 
The  Secretary  does  not  specify  what 
constitutes  a  day  of  instruction, 
examination,  or  preparation  for 
examination.  However,  the  Secretary 
would  expect  an  institution  to  be  able 
to  demonstrate  that  the  amoimt  of 
instruction,  examinations,  or 
preparation  for  examinations  offered  or 
required  is  reasonable  and  necessary  for 
completion  of  the  program. 

The  Secretary  agrees  with  the 
commenters  who  noted  that  it  would  be 
more  appropriate  for  the  current 
definitions  of  a  week  of  instructional 
time  and  a  week  of  instruction  to  take 
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into  account  the  hours  of  education 
offered  to  students  each  week,  rather 
than  the  days  of  education  offered  each 
week.  In  particular,  the  Secretary  agrees 
with  the  conunenter  who  suggested  that 
the  Secretary  define  an  academic  year  in 
a  manner  that  relates  to  the  amount  of 
work  that  a  full-time  student  is  expected 
to  perform  over  this  period.  To  this  end, 
the  Secretary  has  decided  to  modify  the 
definition  of  an  academic  year  and  an 
eligible  program  beginning  with  the 
1995-96  award  year  to  require  that,  for 
educational  programs  using  credit 
hoius,  but  not  using  a  semester, 
trimester,  or  quarter  system,  a  week  of 
instructional  time  (and  a  week  of 
instruction)  is  any  week  in  which  at 
least  12  hours  of  regularly  scheduled 
instruction,  examinations,  or 
preparation  for  examinations  occurs. 
The  Secretary  believes  that  a  minimum 
number  of  hours,  as  opposed  to  a 
minimum  number  of  days  per  week, 
will  permit  even  greater  flexibility  to 
institutions  that  seek  to  provide 
education  to  nontraditional  students. 
The  Secretary  believes  that  12  hours  per 
week  is  a  reasonable  measure,  since  hill- 
time  students  are  expected  to  carry  a 
minimum  of  12  semester  or  quarter 
hours  per  academic  term  in  an 
educational  program  using  a  semester, 
trimester,  or  quarter  system.  Thus,  full- 
time  students  enrolled  in  such  programs 
are  generally  assumed  to  be  in  class 
attendance  at  least  12  hours  per  week, 
and  this  hourly  requirement  has  been 
adopted  to  replace  the  five  day  rule  to 
measure  program  eligibility.  This 
provision  is  to  be  implemented  in  the 
same  manner  as  the  five-day  rule 
provision.  For  example,  in  order  for  a 
program  to  meet  the  eligible  program 
definition  that  requires  at  least  600 
clock  hours.  16  semester  or  trimester 
hours  or  24  quarter  hours  of  instruction, 
examinations,  or  preparation  for 
examinations  offered  during  a  minimum 
of  15  weeks,  the  program  must  meet  for 
a  minimum  of  15  weeks  over  which  a 
minimum  of  180  hours  of  instruction, 
examinations,  or  preparation  for 
examinations  occur  (12  hours  of 
instruction,  examinations,  or 
preparation  for  examinations  per  week 
for  15  weeks).  An  institution  that  wants 
to  set  its  program  to  be  only  15  weeks 
long  would  therefore  have  to  meet  an 
average  of  12  hours  p  r  week  for  the  15 
week  period  in  order  for  the  program  to 
be  eligible.  An  institution  with  a 
program  that  meets  less  frequently  than 
12  hours  per  week  would  have  to  meet 
enough  weeks  to  provide  180  hours  of 
instruction,  extuninations,  or 
preparation  for  examinations.  For 
example,  a  program  meeting  6  hours  per 
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week  would  have  to  be  30  weeks  long 
in  order  to  be  eligible  under  this 
provision. 

Because  neither  the  current  five-day 
rule  nor  the  12-hour  per  week  provision 
requires  an  institution  to  offer 
instruction,  examinations,  or 
preparation  for  examinations  on  specific 
days,  an  institution  may  not  include  a 
hohday  for  these  calculations  unless 
regularly  scheduled  instruction, 
examinations,  or  preparation  for 
examinations  occurs  on  that  day. 

Because  the  interpretation  detailed 
above  does  not  require  an  institution  to 
restructure  a  program  to  meet  5  days  per 
week,  the  Secretary  does  not  agree  that 
it  was  necessary  to  delay 
implementation  of  this  requirement. 

Changes:  The  definition  of  an 
academic  year  has  been  amended  to 
require  that,  for  educational  programs 
using  credit  hoius.  but  not  using  a 
semester,  trimester,  or  quarter  system,  a 
week  of  instructional  time  is  any  week 
in  which  at  least  12  hours  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs.  A 
corresponding  change  has  been  made  to 
the  definition  of  an  eligible  program  in 
§668.8(b)(3)(ii). 

Comments:  One  commenter  observed 
that  many  external  degree  and  adult 
learning  programs  are  trying  to  reduce 
the  number  of  days  spent  in  the 
classroom.  One  commenter  requested 
that  the  Secretary  utiUze  the  diversity 
and  plurality  of  the  education  system  by 
recognizing  the  amount  of  time  the 
student  spends  in  different  educational 
settings.  One  commenter  remarked  that 
although  instruction  does  not  include 
periods  of  orientation  or  counseling, 
that  is  the  time  when  some  schools 
perform  their  required  entrance  loan 
counseling. 

Discussion:  The  Secretary  agrees  that 
internships,  cooperative  education 
programs,  independent  study,  and  other 
forms  of  regularly  scheduled  instruction 
can  be  considered  as  part  of  an 
institution's  academic  year.  Orientation 
programs  and  counseling  do  not  provide 
educational  instruction  related  to  class 
preparation  or  examination  and  must 
not  be  included  in  determining  the 
length  of  an  academic  year. 

Changes:  None. 

Comments:  Some  commenters  were 
confused  as  to  the  specific  abuses  that 
the  Secretary  is  attempting  to  curb  with 
the  five-day  rule.  A  few  commenters 
disagreed  with  the  Secretary's  rationale 
that  credit  hour  non-term  programs  are 
more  susceptible  to  abuse  than  a 
traditional  academic  program.  Many  of 
the  commenters  believed  that  the  30- 
week  academic  year  and  the  clock-hour/ 
credit-hour  conversion  provisions  have 


adequately  dealt  with  this  situation. 
One  commenter  requests  that  the 
Secretary  demonstrate  how  it  is  possible 
to  abuse  the  current  definition  and  still 
meet  the  requirements  for  clock-to- 
credit-hour  conversions.  Several 
commenters  believed  that  this  provision 
is  unnecessary,  as  the  abuses  that  the 
Secretary  is  tiying  to  curb  with  this  rule 
are  already  addressed  by  other  existing 
provisions  (for  example:  certification 
gatekeeping  functions  contained  in  the 
HE  A;  State  requirements  which  specify 
hours  of  instruction  or  academic 
calendars  which  consider  class 
attendance  on  a  daily  or  weekly  basis; 
accrediting  agencies  which  are  required 
to  look  at  the  relationship  between 
tuition  and  program  length  as  it  relates 
specifically  to  vocational  training;  and 
the  SPRE  standards).  The  commenters 
feel  that  the  pubUc  would  be  better 
ser\-ed  by  relying  on  existing  regulations 
relating  to  program  length,  rather  than 
requiring  five  days  of  instruction  per 
week.  A  few  commenters  did  not 
understand  why  its  program  met  the 
program  contact  hours  requirements  of 
its  accrediting  agency,  yet  did  not 
comply  with  the  Department's 
regulations.  One  commenter  requested 
clarification  of  the  Secretary's  policy  of 
requiring  accreditation  of  an  institution 
for  oversight,  but  not  accepting 
verification  by  these  accrediting 
agencies  that  an  institution's  programs 
are  educationally  sound. 

Some  of  the  commenters  noted  that 
this  provision  was  not  addressed  in  the 
February  28.  1994  notice  of  proposed 
rulemaking  or  during  negotiated 
rulemaking  and  there  was  no 
opportunity  to  comment  on  this 
provision  until  publication  of  the  final 
rule.  Some  commenters  argued  that  the 
Department  is  exceeding  its  statutory 
authority,  as  Congress  did  not  define 
this  provision  during  reauthorization. 
One  of  these  commentsfrs  believed  there 
was  no  indication  in  the  proposed  rule 
that  non-standard  term  programs  would 
be  singled  out  for  discriminatory 
treatment  in  the  definition  of  an 
academic  year.  The  commenter 
understood  that  although  the  Secretary 
indicated  he  was  concerned  about 
assuring  no  opportunities  for  abuse  by 
these  programs,  he  made  that  statement 
in  the  context  of  the  possible  need  to 
establish  a  standard  workload  for  a  full- 
time  student;  not  in  the  context  of 
making  changes  to  the  definition  of  an 
academic  year  and  an  eligible  program. 
Many  of  the  commenters  believed  that 
this  provision  is  prejudicial  against 
credit  hour  institutions  without  terms, 
and  suggested  that  the  Secretary  apply 
the  same  definition  of  a  week  of 


instruction  to  all  institutions.  One 
commenter  was  concerned  that  the 
regulation  treats  programs  that  have  a 
term,  but  a  term  that  is  not  a  semester, 
trimester  or  quarter,  the  same  as 
"nonterm"  programs.  Another 
commenter  felt  that  the  interests  of  the 
four-year  institutions  were  better 
represented  than  the  nonterm 
institutions  which  would  be  more 
impacted  by  this  provision.  One 
commenter  noted  that  the  Secretary  has 
made  an  exception  for  programs  that 
lead  to  associate,  bachelor,  or 
professional  degrees,  but  not  for 
nondegree  programs. 

Discussion:  As  stated  in  the  February 
28. 1994  NPRM  and  the  April  29. 1994 
final  regulations,  the  Secretary  is 
correcting  an  abuse  of  the  definition  of 
an  academic  year  whereby  an 
institution  that  has  programs  that  are 
measured  in  credit  hoiurs  without 
standard  terms  could  claim  that  it  meets 
the  requirements  for  the  minimum 
amount  of  work  to  be  performed  by  a 
full-time  student  over  an  academic  year 
by  giving  a  full-time  student  a  minimal 
amount  of  instruction  over  a  30-week 
(or  more)  period,  which  the  institution 
claims  to  be  equivalent  to  24  semester 
or  36  quarter  hours.  The  Secretary 
believes  that  provisions  that  address 
this  area  of  abuse  are  appropriate  in  the 
regulations  to  prevent  institutions  from 
establishing  elongated  instructional 
schedules  that  do  not  require  an 
appropriate  workload  throughout  that 
period  for  a  full-time  student. 
Institutions  offering  credit  hour 
programs  without  standard  terms  have 
more  flexibihty  in  shifting  the  workload 
requirements  for  their  programs  over  an 
indefinite  period  than  do  clock  hoiu- 
programs  or  credit  hoiu  standard  term 
programs.  The  Secretary  befieves  that  it 
is  appropriate  to  establish  minimum 
instructional  periods  that  must  be  used 
for  studMits  attending  these  institutions. 
No  corresponding  changes  need  to  be 
made  where  students  are  already 
required  to  receive  a  minimum  amount 
of  clock  hours  of  training  per  week  to 
be  full-time  students,  or  where  the 
institution  has  fixed  standard  terms. 

It  is  the  Secretary's  responsibility,  and 
not  an  institution's  accrediting  agency, 
to  utilize  the  definitions  of  an  academic 
year  and  an  eligible  program  in  the  HEA 
to  ensure  that  appropriate  amounts  of 
Title  IV.  HEA  program  funds  are 
disbursed  to  students.  The  Secretary 
does  not  believe  that  other  provisions  of 
the  HEA  or  of  the  regulations  address 
the  specific  area  of  abuse  that  this 
provision  addresses.  Although  the 
clock-hour/credit-hour  provision 
provides  some  protection  against  course 
structuring  where  an  insufficient 


quantity  of  instruction  is  offered  to 
support  the  academic  credits  assigned  to 
the  program,  it  does  not  prevent  an 
institution  fi-om  stretching  the  length  of 
an  educational  program  to  conform  to 
the  minimum  number  of  weeks  required 
without  offering  an  appropriate  quantity 
of  instruction  during  each  of  those 
weeks.  Further,  the  Secretary  notes  that 
there  are  pro-ams  that  must  meet  the 
statutory  minimum  number  of  weeks 
under  the  academic  year  and  eligible 
program  definitions  that  are  not  subject 
to  the  clock-hour/credit-hour 
regulations.  For  example,  a  training 
program  in  which  eadi  course  is  fully 
acceptable  toward  the  institution's 
associate  degree  would  be  exempt  fi-om 
the  clock-hoiu-Zcredit-hour  provision. 

The  Secretary  notes  that  the  February 
28. 1994  NPRM  requested  comment  on 
whether  a  minimum  full-time  workload 
for  students  enrolled  in  these 
educational  programs  should  be 
established  to  address  this  abuse. 
Several  commenters  agreed  that  this 
abuse  should  be  addressed.  Rather  than 
changing  the  proposed  definition  of  full- 
time  student  to  require  measiuement  of 
student  workloads,  the  Secretary 
beheves  it  is  more  beneficial  to  stem 
abuse  in  this  area  by  modifying  the 
definitions  of  an  academic  year  and  an 
eligible  program  to  require  a  minimum 
amount  of  instruction  per  week  for 
institutions  that  offer  credit  hour 
proerams  without  terms. 

Tne  Secretary  notes  that  the  statute 
defines  an  academic  year  in  terms  of 
weeks  of  instructional  time  and  certain 
eligible  programs  in  terms  of  weeks.  The 
statute  does  not  apply  these  terms  to  the 
definitions  of  eligible  programs  that 
qualify  an  institution  as  an  institution  of 
higher  education  for  purposes  of  the 
Title  IV.  HEA  programs.  For  the  reasons 
stated  above,  the  Secretary  believes  it  is 
necessary  to  define  these  terms  in  a 
manner  that  will  protect  Title  IV,  HEA 
program  funds. 

Changes:  None. 

Third-Party  Servicer 

Comments:  Five  commenters 
suggested,  for  the  purposes  of  34  CFR 
part  668.  that  the  definition  of  third- 
party  servicer  in  this  section  should 
only  identify  those  functions  relating  to 
third-party  servicers  that  contract  with 
institutions  (as  opposed  to  those  third- 
party  servicers  that  contract  with 
lenders  and  guaranty  agencies)  to 
provide  third-party  servicers  and 
institutions  a  clear  understanding  of 
which  provisions  are  applicable.  The 
five  commenters  also  suggested  that  the 
definition  of  third-party  servicer  should 
be  limited  to  those  activities  that  an 
institution  is  required  to  perform  under 


its  participation  agreement  with  the 
Secretary.  These  commenters  believed 
that  such  a  hmitation  would  result  in 
services  such  as  consulting,  training, 
computer  services,  ability  to  benefit  test 
publishers,  and  legal  advice  not  being 
covered  by  these  regulations.  The  five 
commenters  recommended  clarifying 
that  administration  of  participation  is 
limited  to  what  is  specified  in  the 
institution's  participation  agreement 
with  the  Secretary. 

Discussion:  The  Secretary  does  not 
believe  that  additional  clarification  of 
the  definition  of  third-party  servicer  is 
necessary  in  the  form  recommended  by 
the  commenters.  Section  481(f)  of  the 
HEA  specifies  that  a  third-party  servicer 
is  an  individual.  State,  or  private,  profit 
or  nonprofit  organization  that  enters 
into  a  contract  with  an  eligible 
institution  to  administer,  through  either 
manual  or  automated  processing,  any 
aspect  of  the  institution's  participation 
in  any  Title  IV.  HEA  program.  A  third- 
party  servicer  that  contracts  with  an 
eligible  institution  to  administer  any 
aspect  of  the  institution's  participation 
in  the  Title  IV.  HEA  programs  is 
required  to  follow  the  provisions  in  34 
CFR  part  668  that  are  apphcable  to 
third-party  servicers.  Under  the  program 
participation  agreement  that  an 
institution  signs  to  participate  in  the 
Title  rv,  HEA  programs,  the  institution 
specifically  agrees  to  abide  by  all  rules 
and  regulations  pertaining  to  Title  IV  of 
the  HEA.  Therefore,  the  suggestion  to 
limit  the  scope  of  the  definition  of  third- 
party  servicer  to  what  is  required  under 
a  program  participation  agreement 
would  not  narrow  the  scope  of  the 
definition  of  third-party  servicer,  and 
could  result  in  confusion  over  the 
definition  of  third-party  servicer. 
Changes:  None. 
Comments:  Five  commenters 
contended  that  the  function  of 
processing  student  financial  aid 
appHcations  was  ambiguous  and  needed 
further  clarification  or  else  should  be 
removed.  The  commenters  argued  that 
the  Free  Application  for  Federal  Student 
Aid  (FAFSA)  is  sent  to  the  central 
processor  or  Multiple  Data  Entry 
Processor  (MDE)  and  the  function 
therefore  should  not  be  covered  by  the 
regulations.  In  addition,  the  commenters 
recommended  that  if  the  Secretary  kept 
the  language,  that  processing  student 
financial  aid  applications  should  be 
clarified  to  exclude  non-Federal 
financial  aid  appUcations. 

Five  commenters  recommended  that 
the  function  of  determining  student 
eligibility  and  related  activities  should 
not  include  "related  activities."  The 
commenters  argued  that  related 
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activities  was  too  ambiguous  a  term  and 
was  highly  subjective. 

Five  commenters  recommended 
clarifying  the  function  of  certifying  loan 
applications  to  not  include  guaranty 
agency  or  lender  electronic  processing 
of  loan  appHcations  because,  the 
commenters  contended,  these  entities 
merely  use  data  provided  by  an 
institution. 

Five  commenters  were  concerned  that 
escrow  agents,  as  that  term  is  used 
pursuant  to  34  CFR  682.408.  would  be 
considered  to  be  third-party  servicers 
under  the  definition  of  third-party 
servicer  in  34  CFR  part  668.  The 
commenters  recommended  that  the 
Secretary  specifically  exclude  the 
function  that  escrow  agents  perform 
finrn  the  list  of  functions  that  the 
Secretary  does  not  consider 
administration  of  the  Title  IV,  HEA 
programs  because,  the  commenters 
contended,  an  escrow  agent  disburses 
funds  for  a  lender  under  the  FFEL 
programs  and  not  for  an  institution.  In 
addition,  the  commenters  argued  that 
the  function  of  receiving,  disbursing,  or 
delivering  Title  IV,  HEA  program  funds 
should  include  clarification  that 
disbursements  of  funds  are  those 
received  by  the  institution  from  the 
Secretary  or  lender. 

One  commenter  argued  that  the 
definition  of  a  third-party  servicer 
should  include  an  attorney  that  is 
carrying  out  litigation  activities  on  Title 
IV.  HEA  program  loans.  Two 
commenters  recommended  that  a  dollar 
threshold  be  established  so  as  not  to 
preclude  services  by  local  attorneys  on 
a  small  number  of  accounts.  Three 
commenters  argued  that  attorneys 
should  be  excluded  from  the  definition 
of  a  third-party  servicer.  The 
commenters  pointed  out  that  if 
attorneys  are  covered  by  these 
regulations  that  conflicts  may  arise 
between  these  regulations  and  other 
Federal  and  Slate  rules  and  regulations 
governing  the  conduct  of  attorneys. 

Five  commenters  recommended 
excluding  data  exchange  functions  from 
the  list  of  functions  that  the  Secretary 
does  not  consider  administration  of  the 
Title  IV,  HEA  programs.  The 
commenters  believed,  for  example,  that 
the  Student  Loan  Clearinghouse,  which 
the  commenters  stated  received  and 
consolidated  student  enrollment  data, 
should  not  be  considered  a  third-party 
servicer  because  the  company  merely 
consolidates  data  for  institutions, 
lenders,  and  guaranty  agencies. 

Eight  commenters  supported  the 
Secretary's  decision  to  not  include 
computer  services  and  software 
providers  from  the  list  of  functions  that 
the  Secretary  considers  to  constitute 


administration  of  the  Title  IV,  HEA 
programs.  Six  of  the  commenters 
requested  that  the  Secretary  specifically 
exclude  these  services  in  the 
regulations.  One  commenter  believed 
that  the  function  of  providing  industry- 
specific  software  or  service  packages 
should  be  included  in  the  list  of 
functions  that  the  Secretary  considers  to 
constitute  administration  of 
participation  in  the  Title  IV,  HEA 
programs  because  flaws  in  these 
programs  could  result  in  huge  liabilities 
for  institutions  using  the  software. 
However,  the  commenter  also  believed 
that  computer  software  packages  that 
are  modifiable  by  the  user  should  not  be 
covered  by  the  regulations. 

One  commenter  recommended  that 
alternate  Electronic  Data  Exchange 
(EDE)  destination  points  that  serve  only 
as  an  electronic  conduit  from  the 
Central  Processing  System  to  an 
institution  should  be  excluded  from  the 
definition  of  third-party  servicer 
because  this  type  of  activity  is  not  a 
function  of  adrninistering  an 
institution's  participation  in  the  Title 
rv,  HEA  programs. 

Discussion:  The  Secretary  does  not 
agree  with  those  commenters  who 
recommended  removing  the  function  of 
processing  financial  aid  applications. 
The  Secretary  believes  that  processing 
financial  aid  applications  is  of 
fundamental  importance  to  the  proper 
delivery  of  program  funds  authorized 
under  Title  IV  of  the  HEA.  and  third- 
party  servicers  contracting  to  perform 
this  type  of  administration  of  the  Title 
IV,  HEA  programs  must  be  held 
accountable  for  any  violations  caused  by 
the  servicer.  The  Secretary'  also  believes 
that  the  definition  of  third-party  servicer 
is  sufficiently  clear  as  applying  only  to 
the  function  of  processing  financial  aid 
applications  required  by  the  Federal 
government  for  determinations  by  an 
institution  of  student  eligibility  under 
the  Title  IV,  HEA  programs. 

The  Secretary  does  not  agree  with 
those  commenters  that  recommended 
modifying  the  function  of  determining 
student  eligibility  and  related  activities 
to  exclude  "related  activities."  The 
statute  defines  the  functions  of  a  third- 
party  servicer  as  administration  of  any 
aspect  of  an  institution's  participation 
in  any  Title  IV,  HEA  program.  Since 
there  was  no  contention  among 
commenters  that  determining  student 
eligibility  was  not  a  third-party  servicer 
function  and  because  the  statutory 
definition  of  third-party  servicer  is 
sufficiently  broad,  the  Secretary  believes 
that  the  inclusion  of  "related  activities," 
such  as  reviewing  documents  submitted 
as  a  resultof  student  verification,  assists 
public  understanding  that  a  related 


function  of  determining  student 
eligibility  is  a  third-party  servicer 
activity  and  avoids  the  possibility  of 
third-party  servicers  attempting  to  avoid 
the  requirements  of  these  regulations. 

The  Secretary  agrees  with 
commenters  that  the  function  of 
certifying  loan  applications  by  an 
institution  or  its  third-party  servicer 
should  not  include  guaranty  agency  or 
lender  electronic  processing  of  loan 
apphcations.  However,  the  Secretary 
does  not  believe  that  a  change  to  the 
regulatory  language  is  warranted 
because  guaranty  agency  and  lender 
involvement  in  the  certification  of  loan 
applications  under  the  FFEL  programs 
is  a  routine  practice  of  these  entities  and 
is  monitored  under  the  FFEL  programs. 
The  Secretary  does  not  consider  a . 
guaranty  agency  or  lender  that 
electronically  processes  loan 
applications  for  the  FFEL  programs  and 
performs  its  assigned  role  in  the 
programs  that  the  guaranty  agency  or 
lender  participates  in  to  be  considered 
a  third-party  servicer  of  an  institution 
under  these  regulations. 

The  Secretary  does  not  agree  with    - 
commenters  that  the  function  of  an 
escrow  agent,  as  that  term  is  used 
pursuant  to  34  CFR  682.408.  should  be 
added  to  the  list  of  functions  that  the 
Secretary  does  not  consider  to  be  an 
administration  of  an  institution's 
participation  in  the  Title  IV,  HEA     - 
programs.  Nor  does  the  Secretary 
believe  that  the  function  of  receiving, 
disbursing,  or  delivering  Title  IV.  HEA 
program  funds  should  be  clarified  to 
only  include  disbursements  of  funds 
that  are  received  by  the  institution  from 
the  Secretary  or  lender.  The  Secretary 
believes  that  commenters  have 
inadvertently  misread  the  definition  of 
third-party  servicer  under  34  CFR  part 
668  as  including  the  functions  of  an 
escrow  agent  under  34  CFR  682.408. 
Under  the  definition  of  third-party 
servicer  in  34  CFR  part  668.  a  third- 
party  servicer  is  an  individual  or  a  State 
or  private,  profit  or  nonprofit 
organization  that  enters  into  a  contract 
with  an  eligible  institution  to 
administer,  through  either  manual  or 
automated  processing,  any  aspect  of  the 
institution's  participation  in  any  Title 
rv,  HEA  program.  Because  an  escrow 
agent  under  34  CFR  682.408  contracts 
with  an  eligible  lender  or  guaranty 
agency  to  administer  aspects  of  the 
lender's  or  guaranty  agency's  FFEL 
programs  and  does  not  contract  with  an 
eligible  institution,  an  escrow  agent  is  a 
third-party  servicer  of  a  lender  or 
guaranty  agency  and  not  of  an 
institution  and  is  considered  to  be  a 
third-party  servicer  under  the  definition 


of  third-party  servicer  in  34  CFR  part 
682. 

The  Secretary  generally  agrees  with 
those  commenters  who  believed  that 
attorneys  should  not  be  covered  by  the 
definition  of  a  third-party  servicer  under 
these  regulations.  However,  as  noted  in 
the  discussion  of  comments  in  the  final 
regulations  published  in  the  Federal 
Register  on  April  29. 1994,  the 
Secretary,  in  promulgating  the 
definition  of  third-party  servicer, 
applied  the  definition  to  a  list  of 
functions  relating  to  the  administration 
of  the  Title  IV,  HEA  programs,  and 
therefore  is  not  regulating  or  excluding 
distinct  entities  by  their  identity  but 
rather  the  activities  that  individuals  or 
organizations  perform  in  contracting 
with  institutions.  Provision  of  legal 
advice  or  litigation  activities  are  not 
included  in  these  functions.  However,  it 
is  possible  that  an  attorney  would  be 
considered  to  be  a  third-party  servicer 
under  these  regulations  if  the  activity  of 
the  attorney,  performed  on  behalf  of  an 
institution,  constitutes  administration  of 
the  Title  IV,  HEA  programs.  It  is  not 
appropriate  to  state  that  attorneys  are 
never  considered  third-party  servicers 
as  that  would  permit  services  to  escape 
oversight  simply  by  being  provided 
under  attorney  signatures  or  by  non- 
attorneys  working  for  attorneys  or  their 
law  firms. 

With  respect  to  those  commenters 
who  recommended  establishing  a  dollar 
threshold  to  exclude  local  attorneys 
prQviding  services  on  a  small  number  of 
accounts,  the  Secretary  does  not  believe 
that  such  a  limitation  is  justifiable  in  the 
face  of  the  statutory  definition  of  third- 
party  servicer.  The  statute  does  not 
permit  the  Secretary  to  promulgate  a 
monetary  threshold  for  administration 
of  Title  IV,  HEA  program  funds  to 
determine  whether  or  not  an  individual 
or  organization  is  a  third-party  servicer 
administering  those  funds. 

The  Secretary  disagrees  with  those 
commenters  who  recommended 
specifically  excluding  data  exchange 
functions  under  the  list  of  activities  that 
the  Secretary  does  not  consider 
administration  of  the  Title  IV,  HEA 
programs.  The  Secretary  believes  that 
data  exchange  is  an  overly  broad  term 
that  encompasses  a  wide  variety  of 
services  such  as  processing  raw  student 
eligibility  data,  determining  completion 
rates,  or  transmission  of  prepared  data. 
With  such  an  encompassing  reach,  the 
Secretary  cannot  support  excluding  all 
data  exchange  from  the  oversight  of 
third-party  servicers  by  the  Secretary 
that  is  afforded  by  these  regulations. 

The  Secretary  agrees  with  those 
commenters  who  supported  the 
Secretary's  decision  to  exclude 


computer  software  or  service  providers 
from  the  list  of  activities  that  the 
Secretary  considers  to  constitute 
administration  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs.  As  explained  in  the 
discussion  of  comments  in  the  final 
regulations  that  were  published  in  the 
Federal  Register  on  April  29, 1994,  the 
Secretary  believes  that  the  function  of 
providing  computer  software  or  services 
is  simply  a  technological  means  to  assist 
in  carrying  out  certain  administrative 
functions  that  are  already  included  in 
the  definition  of  third-party  servicer  in 
34  CFR  part  668.  The  Secretary  also 
agrees  with  the  conrunenters  who 
believed  that  the  function  of  providing 
computer  software  or  services  should  be 
specifically  excluded  from  the 
definition  of  third-party  servicer  in  the 
hst  of  functions  that  the  Secretary  does 
not  consider  to  constitute 
administration  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs.  Because  the  Secretary  has 
already  provided  explanation  in  the 
discussion  of  comments  in  the  final 
regulations  published  on  April  29,  1994. 
in  the  Federal  Register,  the  Secretary 
believes  that  it  is  appropriate  to  provide 
that  exclusion  in  the  regulations. 

With  respect  to  the  commenter  who 
recommended  that  alternate  EDE 
destination  points  be  excluded  from  the 
definition  of  third-party  servicer  in 
these  regulations,  the  Secretary  does  not 
agree  with  the  comment.  It  is  the 
experience  of  the  Secretary  that 
alternate  EDE  destination  points  use  the 
data  that  institutions  provide  to  assist  in 
the  administration  of  the  institution's 
participation  in  the  Title  IV,  HEA 
programs.  Alternate  EDE  destination 
points  provide  institutions  with 
assurances  that  the  data  relayed  from 
the  institution  to  the  alternate  EDE 
destination  point  will  be  provided  to  the 
Central  Processor  without  error. 
Therefore,  it  is  the  position  of  the 
Secretary  that  such  a  service  should  be 
imder  the  oversight  of  these  regulations 
since  relaying  electronic  information  to 
the  Central  Processor  is  an  important 
function  in  the  processing  of  Federal 
student  financial  assistance  claims. 

Changes:  A  change  has  been  made. 
The  definition  of  third-party  servicer  is 
amended  to  specifically  exclude  the 
function  of  providing  computer  software 
or  services  &t)m  what  the  Secretary 
considers  to  constitute  the 
administration  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs. 

Comments:  Two  commenters  believed 
that  temporary  employees  employed  on- 
site  at  a  campus  under  the  complete 
supervision  of  an  institution's  financial 


aid  administrator  (FAA)  to  assist  in  the 
administration  of  an  institution's 
participation  in  the  Title  IV.  HEA 
program  should  not  be  considered  to  be 
a  third-party  servicer.  Two  commenters 
beheved  that  "moonlighting"  FAAs  who 
contract  with  other  institutions  to  assist 
in  administering  those  institutions' 
participation  in  the  Title  IV.  HEA 
program  should  not  be  considered  to  fall 
within  the  scope  of  the  definition  of 
third-party  servicer.  Anot>  ^r  commenter 
recommended  that  indi\  iGuals  taking 
on  small  consulting  activities  should 
not  be  subject  to  the  same  stringent 
requirements  as  corporate  consulting 
firms  that  manage  financial  aid  offices 
for  several  institutions.  Three 
commenters  were  concerned  that 
employment  contracts  would  fall.within 
the  scope  of  the  definition  of  a  third- 
party  servicer  thereby  making 
employees  that  administer  an 
institution's  participation  in  the  Title 
IV.  HEA  programs  third-party  servicers. 

Discussion:  The  Secretary  agrees  with 
those  commenters  that  believed  that 
individuals  employed  on  a  temporary 
basis  should  not  be  considered  to  be 
third-party  servicers.  The  Secretary 
recognizes  that  individuals  who  work 
full-time  as  financial  aid  administrators 
at  one  institution  often  moonlight  and 
provide  valuable  assistance  at  other 
institutions  during  busy  periods  of  the 
award  year.  The  Secretary  believes  that 
these  individuals  can  appropriately  be 
considered  as  employees  even  if  they 
are  not  paid  as  a  regular  salaried  or 
hourly  employee  of  the  institution. 

Witn  respect  to  employees  hired 
pursuant  to  specific  employment 
contracts,  the  Secretary  does  not  believe 
that  such  contracts  trigger  the  third- 
party  servicer  requirements.  The 
Secretary  never  intended  that 
individuals  employed  by  an  institution 
in  a  capacity  that  involves  the 
administration  of  any  aspect  of  an 
institution's  participation  in  the  Title 
IV,  HEA  programs  would  be  considered 
to  be  a  third-party  servicer.  The 
Secretary,  is  concerned  however,  that  a 
third-party  servicer  not  be  designated  as 
an  employee  simply  to  avoid  the 
requirements  of  these  regulations.  The 
Secretary,  therefore,  considers  an 
individual  engaged  on  a  temporary  basis 
to  be  an  employee  if  the  person 
performs  all  required  duties  that  are 
relevant  to  the  administration  of  the 
institution's  participation  in  the  Title 
IV.  HEA  programs  on  site  at  the 
institution  under  the  institution's 
supervision,  is  paid  directly  by  the 
institution,  and  is  not  employed  by  or 
associated  with  a  third-party  servicer 
and  is  not  engaged  as  a  third-pftrty 
servicer  at  another  institution.  This 
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language  is  not  intended  to  enable 
individuals  who  perfonn  services  for 
multiple  institutions  during  an  award 
year  to  avoid  being  considered  a  third- 
party  servicer.  The  Secretary  will  in  the 
future  consider  whether  further 
regulation  is  required  if  the  employee 
designation  is  abused. 

Changes:  Changes  have  been  made. 
The  definition  of  third-party  servicer 
has  been  amended  to  clarify  that 
employees  of  an  institution  are  not 
considered  to  be  third-party  servicers. 
An  individual  is  considered  an 
employee  of  the  institution  if  the 
individual  works  on  a  full-time,  part- 
time,  or  temporary  basis  at  the 
institution;  performs  all  duties  on  site  at 
the  institution  under  the  supervision  of 
the  institution:  is  paid  as  an  individual 
directly  by  the  institution;  is  not 
employed  by  or  otherwise  associated 
with  a  third-party  servicer,  and  is  not  a 
third-party  servicer  for  any  other 
institution. 

Section  668.3    Reductions  in  the  Length 
of  an  Academic  Year. 

Comments:  Four  commenters  asked 
the  Secretary  to  clarify  that  on-going 
reductions,  as  opposed  to  transitional 
reductions,  in  the  minimum  length  of  an 
academic  year  are  permitted.  One 
commenter  questioned  when  the  two- 
year  period  began  for  transitional 
reductions  in  the  minimum  length  of  tm 
academic  year.  One  commenter  did  not 
understand  how  an  institution  could 
demonstrate  that  it  has  provided  Title 
IV,  HEA  program  funds  to  its  students 
based  on  the  academic  year 
requirements  in  section  481(d)  of  the 
HEA  since  July  23, 1992,  and  also  meet 
the  requirement  that  an  institution  must 
have  an  academic  year  that  is  less  than 
30  weeks  on  the  effective  date  of  the 
regulations  in  order  to  obtain  a 
transitional  reduction.  One  commenter 
urged  the  Department  to  remove  the 
requirement  that  an  institution 
demonstrate  that  it  has  provided  Title 
IV.  HEA  program  funds  to  its  students 
based  on  the  academic  year 
requirements  in  section  481(d)  of  the 
HEA  since  July  23,  1992.  Another 
commenter  did  not  believe  that 
Congress  or  the  Department  intended  to 
force  institutions  to  prove  retroactively 
that  they  had  a  30-week  academic  year 
,  prior  to  publication  of  the  regulations. 
The  commenter  noted  that  there  was  no 
way  for  an  institution  to  "make 
amends"  if  the  institution  was  not 
previously  in  compliance. 

One  commenter  was  pleased  that  the 
Secretary  had  clarified  preliminary 
requirements  for  institutions  requesting 
a  reduction  in  the  minimum  length  of 
an  academic  year.  The  commenter 


further  commended  the  Secretary  for 
providing  that  currently  participating 
institutions  may  be  granted  a  temporary 
reduction  for  a  period  not  to  exceed  two 
years,  if  the  institution  demonstrates  a 
commitment  to  change  to  a  30  week 
academic  year.  The  commenter  felt  that 
it  would  be  beneficial  for  the  Secretary 
to  provide  examples  of  what  "unique 
conditions"  the  Secretary  would  look 
for  when  evaluating  an  institution's 
request  for  a  longterm  reduction.  One 
commenter  felt  that  the  Secretary 
should  provide  guidance  regarding  the 
basis  for  a  denial  of  a  reduction  request.' 
Specifically,  the  commenter  questioned 
whether  the  Secretary  will  abide  by  the 
decision  of  the  accrediting  agency  that 
the  academic  quality  of  the  institution  is 
satisfactory,  or  if  and  when  he  will 
contravene  such  a  determination. 

Discussion:  The  Secretary  would  like 
to  clarify  that  there  are  two  types  of 
minimum  academic  year  reductions  for 
which  an  institution  may  apply.  The 
first  type  is  a  transitional  waiver.  An 
institution  may  ask  for  a  temporary 
reduction  in  the  length  of  an  academic 
year  while  the  institution  changes  to  a 
30  week  academic  year.  This 
transitional  reduction  may  not  exceed 
two  years  from  the  effective  date  of  the 
April  29,  1994  final  regulations  (July  1. 
1994).  The  second  type  is  a  longterm 
waiver.  An  institution  may  apply  for  a 
longterm  reduction  in  the  length  of  an 
academic  year  if  it  wishes  to  continue 
operating  with  a  reduced  academic  year 
on  a  longterm  basis.  The  Secretary 
notes,  however,  that  §  668.3(c)(2)  states 
that  an  institution  that  is  granted  a 
longterm  waiver  must  reapply  to  the 
Secretary  for  a  reduction  each  time  the 
institution  is  required  to  apply  to 
continue  to  participate  in  a  Title  IV. 
HEA  program. 

The  Secretary  notes  that  it  is  not 
inconsistent  to  require  an  institution  to 
demonstrate  that  it  has  provided  Title 
IV.  HEA  program  funds  to  its  students 
based  on  the  academic  year 
requirements  in  section  481(d)  of  the 
HEA  sine;*;  iuly  23,  1992,  and  also  meet 
the  requirement  that  an  institution  must 
have  an  academic  year  that  is  less  than 
30  weeks  on  the  effective  date  of  the 
regulations.  An  institution  is  permitted 
to  have  an  academic  year  of  less  than  30 
weeks,  but  may  not  make  full  payment 
of  Title  IV,  HEA  program  funds. 
However,  unless  and  until  the 
institution  is  granted  a  reduction  in 
accordance  with  these  regulations,  the 
institution  must  pro  rate  the  amount  of 
Title  IV,  HEA  program  assistance 
awarded  to  students  in  attendance  based 
on  the  definition  of  an  academic  year 
found  in  section  481(d)  of  the  HEA. 


The  Secretary  believes  that  it  is 
appropriate  to  require  that  an  institution 
applying  for  a  reduction  in  the  length  of 
an  academic  year  demonstrate  that  the 
institution  has  awarded,  disbursed,  and 
delivered  Title  IV,  HEA  program  funds 
in  accordance  with  the  academic  year 
requirements  in  section  481(d)  of  the 
HEA  since  July  23,  1992,  as  the 
requirements  became  applicable  to  the 
various  Title  IV,  HEA  programs.  As  the 
statute  clearly  states  that  an  institution 
may  not  be  granted  a  reduction  in  the 
minimum  length  of  academic  year 
unless  the  institution  applies  to  the 
Secretary  for  a  reduction,  and  the 
Secretary  grants  a  reduction,  the 
Secretary  expects  that  institutions  with 
academic  years  of  less  than  30  weeks 
that  have  not  been  granted  a  reduction 
have  been  properly  pro  rating  Title  IV. 
HEA  program  assistance.  The  Secretary 
believes  institutions  must  have  made  a 
good  faith  effort  to  comply  with  the 
requirements  of  the  statute.  The 
Secretary  would  like  to  clarify  that  an 
institution  that  is  ineligible  for  a 
reduction  because  the  institution  did 
not  properly  award,  disburse,  or  deliver 
Title  IV,  HEA  program  funds  in  the  past 
may  be  eligible  for  a  reduction  if  the 
institution  makes  arrangements  that  are 
satisfactory  to  the  Secretary  to  repay  any 
overawards  that  resulted  from  the 
improper  awarding,  disbursing,  or 
delivering  of  Title  IV,  HEA  program 
funds.  The  Secretary's  experience  to 
date  has  been  that  this  liability  amount 
has  been  insignificant. 

In  determining  what  constitutes 
"unique  circumstances"  that  would 
justify  the  Secretary  granting  a  longterm 
reduction,  the  Secretary  may  look  at 
information  such  as  whether  an 
educational  program  has  historically 
provided  instruction  in  a  non- 
traditional  manner  for  less  them  30 
weeks  in  previous  academic  years  and 
cost  reduction  to  students.  Upon  further 
consideration,  the  Secretary  has  decided 
that  program  placement  rates, 
completion  rates  or  other  educational 
outcomes  may  also  be  evaluaff li  as  part 
of  the  Secretary's  determination.  Other 
factors  may  qualify  as  unique 
circumstances  that  justify  granting  the 
institution's  request,  depending  upon 
the  context  in  which  these  factors  are 
presented  in  a  particular  case. 

The  statute  provides  that  a  reduction 
may  be  granted  by  the  Secretary  for 
good  cause  on  a  case-by-case  basis. 
Therefore,  the  Secretary,  and  not  an 
institution's  accrediting  agency,  is 
charged  with  eifsuring  that  reductions 
in  the  academic  year  are  granted  in  a 
manner  that  protects  Title  IV,  HEA 
program  funds.  Although  the  Secretary 
agrof^s  that  approval  by  an  institution's 
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nationally  recognized  accrediting 
agency  or  State  body  that  authorizes  the 
institution  to  provide  postsecondary 
programs  should  be  considered  as  a 
factor  in  determining  good  cause  for 
granting  a  reduction,  the  Secretary  does 
not  believe  that  such  approval  on  its 
own  is  sufficient  reason  for  granting  an 
institution's  request,  as  such  an 
approval  will  most  likely  not  include  all 
areas  that  the  Secretary  will  look  at  to 
determine  that  a  reduction  is  warranted. 
Other  factors  that  should  be  taken  into 
account  include  the  number  of  hours  of 
attendance  and  other  coursework  that  a 
full-time  student  is  required  to  complete 
in  the  academic  year,  and  any  unique 
circumstances  that  justify  granting  the 
institution's  request. 

Changes:  Section  668.3(c)  has  been 
amended  to  clarify  that  an  institution 
may  apply  for  a  longterm  reduction  in 
the  length  of  an  academic  year  if  it 
wishes  to  continue  operating  with  a 
reduced  academic  year  on  a  longterm 
basis.  Section  668.3(d)  has  been  added 
to  specify  that  an  institution  may 
demonstrate  compliance  with  this 
requirement  by  making  arrangements 
that  are  satisfactory  to  the  Secretary  to 
repay  any  overawards  that  resulted  from 
the  improper  awarding,  disbursing,  or 
delivering  of  Title  IV,  HEA  program 
funds.       1 1 

Section  668.8    Eligible  Program 

English  as  a  Second  Language 

Comments:  Many  commenters 
requested  the  elimination  of  the 
requirement  that  institutions  test 
students  at  the  conclusion  of  EngUsh-as- 
a-Second- Language  (ESL)  programs  to 
substantiate  their  proficiency  in  English, 
and  that  schools  only  admit  students 
who  "need"  such  training.  Commenters 
suggested  that  the  Department  lacks  the 
authority  to  require  that  institutions  test 
program  completers  in  order  to  evaluate 
what  they  have  learned  or  to  dictate 
institutional  admissions-policies. 
Furthermore,  a  number  of  commenters 
asserted  that  they  did  not  believe  that 
the  Department  had  grovmds  for  limiting 
student  aid  eligibility  for  individuals  in 
ESL  programs  to  Federal  Pell  Grants 
only,  as  stipulated  in  the  regulations. 

Discussion:  Upon  further 
consideration,  the  Secretary  agrees  that 
the  assessment  of  whether  an  ESL 
program  is  proxading  adequate 
instruction  in  English  to  allow  a  student 
to  use  already  existing  knowledge, 
training,  or  skills  should  be  left  to  an 
institution's  accrediting  agency. 
Although  findings  from  the  Department 
of  Education's  Inspector  deneral  have 
revealed  more  abuses  in  these  programs 
historically,  the  Secretary  will  defer 


regulating  in  this  area  for  now  to 
provide  the  accrediting  agencies  an 
opportunity  to  address  this  problem. 
The  Secretary  notes  that  an  institution 
is  still  required  to  document  its 
determination  that  ESL  instruction  is 
necessary  to  enable  each  student 
enrolled  in  its  ESL  program  to  use 
already  existing  knowledge,  training,  or 
skills.  The  Secretarv  notes  that  section 
401(c)(2)  of  the  HEA  hmits  the 
eligibility  of  these  ESL  programs  to  the 
Federal  Pell  Grant  Program.  A  student 
may  receive  other  Title  IV,  HEA 
program  assistance  for  ESL  coursework 
that  is  part  of  a  larger  eligible  program. 
Changes:  Section  668.8(j)(2)  has  been 
removed  from  the  regulations. 

Undergraduate  Educational  Program  in 
Credit  Hours 

Comments:  Five  commenters 
requested  that  the  Secretary  put  back 
into  the  clock-hour/credit-hour 
conversion  regulations  the  provision 
that  allows  the  Secretary  to  determine  if 
a  degree  is  an  equivalent  degree  and 
therefore  exempt  from  the  requirements 
of  the  clock-hour/credit-hour 
conversion  formula.  Two  of  the 
commenters  believed  that  programs 
offered  at  institutions  accredited  by  the 
Association  of  Advanced  Rabbinical  and 
Talmudic  Schools,  which  in  some  States 
lead  to  the  First  Talmudic  degree  rather 
than  a  baccalaureate  degree,  is  a  clear 
example  of  an  equivalent  degree  and 
therefore  should  be  exempted  from  the 
clock-hour/credit-hour  conversion 
requirements.  Four  commenters 
suggested  that  the  Secretary  consider 
factors  such  as  the  length  of  the  program 
or  acceptance  as  equivalent  to  the 
baccalaureate  degree  for  purposes  of 
licensure  by  a  State  agency  when 
determining  if  a  degree  is  in  fact  an 
equivalent  degree. 

Two  commenters  were  concerned 
about  the  impact  of  the  clock-hour/ 
credit-hoiu"  conversion  regulations  on 
hospital-based  diploma  nursing 
programs  that  do  not  lead  to  a  degree. 
The  comnitn.ters  believed  that  it  was 
unfair  to  reduce  Federal  financial 
assistance  to  students  who  were 
enrolled  at  a  hospital-based  diploma 
school  of  nursing  but  were  taking  a 
substantial  number  of  credits  at  a  lcx;al 
university  or  community  college.  The 
two  commenters  requested  that  the 
Secretary  allow  programs  that  offer 
equivalent  credentials  to  be  exemptetl 
from  the  clock-hour/credit-hour 
conver-sion  requirements. 

One  commenter  requested  that  the 
Secretary  allow  an  undergraduate 
program  offered  over  at  least  two  years 
to  be  exempted  from  the  clock-hour/ 
credit-hour  conversion  regulations  if  the 


program  was  equivalent  to  an  associate 
degree,  as  defined  under  paragraph  (b) 
of  this  section. 

Discussion:  The  Secretary  agrees  with 
those  commenters  who  requested  that 
■  the  Secretary  reinsert  the  provision 
(previously  removed  from  the  clock- 
hour/credit-hour  conversion  regulations 
in  the  April  29,  1994  final  regulations) 
that  an  institution  offering  an 
undergraduate  educational  program 
measured  in  credit  hours  and  at  least 
two  academic  years  in  duration  is 
exempt  from  applying  the  formula 
contained  in  paragraph  (I)  to  that 
program  if  the  program  provides  an 
equivalent  degree  as  determined  by  the 
Secretary,  or  if  each  course  within  the 
program  is  fully  acceptable  for  credit 
toward  that  institution's  equivalent 
degree.  Since  pubUcation  of  the  final 
regulations  on  April  29.  1994,  the 
Secretary  has  encountered  at  least  one 
instance  of  a  degree  that  the  Secretary 
considers  to  be  an  equivalent  degree  to 
a  baccalaureate  degree.  Given  this 
additional  information,  the  Secretary 
believes  that  it  is  necessary  to  reinsert 
the  "equivalent  degree  as  determined  by 
the  Secretary"  language  back  into  the 
clock-hour/credit-hour  conversion 
regulations  so  as  not  to  penalize  those 
institutions  that  offer  the  equivalent 
degree. 

With  respect  to  those  commenters 
who  were  concerned  about  the  impact 
of  the  clock-hour/credit-hour 
conversion  regulations  on  hospital- 
based  diploma  schools  of  nursing  and 
who  suggested  inserting  "equivalent 
credential"  into  the  regulations  to 
exclude  these  types  of  programs,  the 
Secretary  believes  that  the  issue  has 
been  resolved.  Pub.  L.  103-382,  which 
was  signed  by  the  President  on  October 
20,  1994,  amends  the  HEA  to  specify 
that  public  or  private  nonprofit  hospital- 
based  diploma  schools  of  nursing 
programs  are  exemprt  from  the  clock- 
hour/credit-hour  conversion  regulations 
as  of  July  1,  1994.  The  Secretary  has 
incorporated  this  statutory  exemption 
into  new  §  668.9(b)  (see  discussion  in 
the  preamble  for  §  668.9  under 
significant  changes  to  the  final 
regulations).  Because  there  is  now  a 
statutory  exemption  for  hospital-based 
diploma  schools  of  nursing,  the 
Secretary  sees  no  reason  to  provide  a 
broad-based  exclusion  for  non-degree 
programs  and  therefore  does  not  telieve 
it  to  be  appropriate  to  exclude  programs 
that  lead  to  an  equivalent  credential. 

The  Secretary  disagrees  with  the 
commenter  who  specifically 
recommended  excluding  programs  that 
arc  the  "equivalent  of  an  associate 
degree"  as  defined  under  ^  6B8.8(li), 
from  the  requirements  of  the  clock- 


IMI 


61154    Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  228  /  Tuesday.  November  29.  1994  /  Rules  and  Regulations    61155 


hour/credit-hour  conversion 
regulations.  The  Secretary  believes  that 
under  the  definition  of  the  "equivalent 
of  an  associate  degree,"  associate  degree 
programs  are  already  exempt  from  the 
requirements  of  the  clock-hour/credit- 
hour  conversion  regulations,  provided 
that  the  associate  degree  program  is  at 
least  two  academic  years  of  study. 
Furthermore,  a  two  academic  year 
program  that  is  acceptable  for  full  credit 
towards  a  bachelor's  degree  is  also 
exempted  from  the  clock-hour/credit- 
hour  conversion  requirements,  provided 
that  the  bachelor's  degree  program  is 
offered  at  the  same  institution  that 
provides  the  two  academic  year 
program. 

Changes:  Changes  have  been  made. 
The  Secretary  is  amending  §  668.8(k)  (1) 
and  (2)  to  exempt  a  program  from  the 
clock-hour/credit-hour  conversion 
requirements  if  the  program  is  an 
equivalent  degree  as  determined  by  the 
Secretary  or  if  each  course  within  the 
program  is  fully  acceptable  for  credit 
toward  the  institution's  equivalent 
degree. 

Comments:  One  commenter  asked  if 
there  were  any  clock-hour/credit-hour 
conversion  requirements  for  programs 
offered  in  number  of  courses,  rather 
than  in  credit  hours. 

Discussion:  Institutions  that 
participate  in  the  Title  IV,  HEA 
programs  must  measure  their  programs 
in  clock  hours  or  in  credit  hours. 

Changes:  None. 

Subpart  B — Standards  for  Participation 
in  the  Title  IV,  HEA  Programs 

Section  668.12    Application  procedures 

Comments:  There  were  a  number  of 
comments  on  this  section.  Many 
commenters  suggested  that  the 
requirement  that  an  entire  institution 
must  be  recertified  if  the  institution 
proposes  to  establish  a  branch  campus 
or  an  additional  location  that  will  offer 
100  percent  of  an  educational  program 
off  site  be  deleted.  Institutions 
expressed  their  concern  that  this 
provision  would  act  as  a  disincentive 
for  institutions  to  agree  to  offer 
programs  at  employer  sites  and  would 
therefore  be  at  odds  with  the 
Administration's  efforts  to  increase 
education  and  training  collaboration 
between  institutions  and  employers. 
Some  commenters  suggested  that  this 
provision  be  revised  to  exclude 
programs  offered  by  degree-granting 
institutions. 

Discussion:  The  Secretary  agrees  that 
not  all  institutions  that  add  an 
additional  location  that  offers  100 
percent  of  a  program  need  to  be  required 
to  be  recertified.  However,  the  Secretary 


has  determined  through  experience  that 
the  addition  of  a  branch  campus  or 
other  location  that  offers  a  complete 
educational  program  can  have  a  major 
impact  on  the  financial  status  of  the 
whole  institution  and  the  ability  of  the 
whole  institution  to  administer  the  Title 
IV,  HEA  programs.  For  many  years,  the 
Secretary  has  required  institutions  that 
seek  to  add  a  location  at  which  a 
complete  educational  program  is  offered 
to  undergo  a  certification  review  so  that 
the  Secretary  could  ascertain  whether 
the  institution  has  the  financial 
resources  and  sufficient  administrative 
capability  to  support  another  location. 

Therefore,  the  Secretary  has  removed 
the  requirement  that  an  institution  must 
apply  to  the  Secretary  for  a  certification 
that  the  institution  continues  to  meet 
the  standards  for  participation  in  the 
Title  IV,  HEA  programs  if  the  institution 
adds  an  additional  location  that  offers 
100  percent  of  a  program.  However,  the 
Secretary  requires  the  institution  to 
notify  the  Secretary  of  the  addition  of 
such  a  location  (as  institutions  that  add 
an  additional  location  that  offers  at  least 
50  percent  of  an  educational  program 
are  ciurently  required  to  do)  if  the 
institution  wishes  to  have  the  location 
included  in  the  institution's 
participation  In  a  Title  IV,  HEA 
program.  The  Secretary  puts  institutions 
on  notice  that  they  may  be  required  to 
file  a  complete  recertification 
application  if  the  Secretary  determines 
that  the  addition  of  the  location  might 
impair  an  institution's  administrative 
capacity  or  financial  strength. 

Commenters  that  discussed  employer- 
sponsored  training  programs  seemed  not 
to  understand  that  if  institutions 
contract  with  employers  to  provide 
training  programs  at  the  work-site  or 
some  other  off-campus  location,  that  the 
employer  is  paying  for  the  cost  of 
training,  and  that  no  Title  IV,  HEA 
program  funds  are  involved,  there  is  no 
need  for  the  institution  to  notify  the 
Secretary. 

Changes:  Section  668.12  has  been 
revised  to  no  longer  require  an 
institution  to  apply  to  the  Secretary  for 
a  certification  that  the  institution 
continues  to  meet  the  standards  for 
participation  in  the  Title  IV,  HEA 
programs  if  the  institution  adds  an 
additional  location  that  offers  100 
percent  of  a  program.  Section  668.12  has 
been  further  revised  to  require  that,  if  an 
institution  adds  an  additional  location 
that  offers  100  percent  of  a  program,  the 
institution  is  required  to  notify  the 
Secretary  in  accordance  with  34  CFR 
600.30.  The  current  regulations  already 
provide  that  the  institution  may  be 
required  to  file  a  complete 


recertification  application  if  the 
Secretary  deems  it  necessary. 

Section  668.15    Factors  of  Financial 
Responsibility 

General  Standards  of  Financial 
Responsibility  Cash  Reserve 

Comments:  Many  commenters 
believed  that  requiring  an  institution  to 
maintain  a  cash  reserve  fund  equal  to  at 
least  25  percent  of  the  total  dollar 
amount  of  refunds  paid  by  the 
institution  in  the  previous  fiscal  year 
would  not  protect  students  or  the 
Federal  government  if  the  institution 
failed  or  went  bankrupt.  The 
commenters  opined  that  in  a  bankruptcy 
proceeding  the  disposition  of  any 
balance  in  the  cash  reserve  fund  would 
fall  under  the  jurisdiction  of  a  Federal 
bankruptcy  court  and  therefore  would 
not  be  available  immediately  to  students 
or  to  the  government.  Furthermore, 
some  commenters  indicated  that 
because  an  institution  would  have 
unrestricted  access  to  cash  reserve  funds 
the  cash  assets  held  in  such  funds  are 
potentially  at  risk  due  to  the  possibility 
of  preferential  transfer  or  fraudulent 
conveyance  by  an  owner  in  advance  of 
a  bankruptcy  proceeding. 

Many  other  commenters  believed  that 
the  cash  reserve  fund  requirement  was 
unnecessary  in  view  of  all  the  other 
requirements  that  an  institution  must 
now  satisfy  to  demonstrate  that  it  is 
financially  responsible.  The 
commenters  contended  that  this 
requirement  would  place  an  "undue 
burden"  on  an  institution  and  could 
prevent  the  institution  from  otherwise 
meeting  other  financial  responsibility 
standards  or  even  cause  the  institution 
to  become  financially  unstable. 
Moreover,  based  on  the  new  criteria  for 
calculating  a  refund  under  the  "fair  and 
equitable"  refund  provisions,  the 
commenters  were  concerned  that  the 
amount  of  the  cash  reserve  could  grow 
significantly  in  a  short  period  of  time 
and  would  thus  place  an  increasing  and 
on-going  financial  burden  on  the 
institution.  Some  of  these  commenters, 
and  other  commenters,  urged  the 
Secrettury  to  reduce  the  amount  of  the 
required  reserve  from  25  percent  to 
either  10  percent  or  an  amount  that 
would  be  necessary  for  the  institution  to 
be  able  to  make  refunds  for  a  30-day 
period.  Another  commenter  suggested 
that  the  Secretary  impose  the  cash 
reserve  requirement  only  on  an 
institution  that  does  not  satisfy  all  other 
financial  responsibility  standards;  or, 
require  that  the  institution  maintain, 
temporarily,  a  cash  reserve  fund  until 
the  institution  is  able  to  provide,  to  the 
Secretary,  an  irrevocable  letter  of  credit. 


Other  commenters  believed  that  the 
cash  reserve  requirement  would 
adversely  affect  an  institution's  ability 
to  maintain  its  educational  standards 
because  capital  that  would  traditionally 
be  available  to  the  institution  for 
reinvestment  in  the  institution  or 
otherwise  used  to  support  the      , 
institution's  educational  services  and 
facilities  would  now  have  to  be 
wastefully  set  aside  in  a  reserve  fund. 
The  commenters  suggested  that  the 
Secretary  restructure  the  requirement  to 
allow  an  institution  to  mitigate  or 
eliminate  its  cash  reserve  if  the 
institution  could  demonstrate  set  levels 
of  reinvestment  in  its  business  through 
capital  acquisition.  At  a  minimum,  the 
commentors  urged  the  Secretary  to 
allow  an  institution  to  provide  a  bond 
or  letter  of  credit  in  lieu  of  the  cash 
reserve  fund  requirement 

One  commenter  believed  that  the 
separate  fund  provision  of  this 
requiremCTit  would  be  particularly 
troublesome  because  it  would  impose 
accounting,  reporting,  and  management 
burdens  that  would  not  be  warranted  for 
all  institutions.  The  commenter 
recommended  that  the  Secretary 
provide  an  alternative  method  under 
which  an  institution  could  prove  that  it 
met  all  the  requirements  of  this  section. 
Specifically,  the  commenter  suggested 
that  the  Secretary  allow  an  institution 
that  issues  debt  in  the  public  debt 
markets  and  achieves  an  "investment 
grade"  credit  rating  on  that  debt  issue 
with  a  nationally  recognized  debt  rating 
service  to  establish  that  it  is  financially 
responsible  in  this  maimer. 

Still  other  commenters  believed  that 
the  Secretary  was  imposing  an 
unreasonable  financial  burden  on  an 
institution  that  participates  in  a  State 
tuition  recovery  program.  The 
commenters  noted  that  since  the 
Secretary'  has  not  approved  any  State 
tuition  recovery  funds,  an  institution 
that  would  otherwise  be  exempt  from 
the  cash  reserve  requirement  would 
have  to  continue  to  contribute  to  the 
State's  fund  and  would,  for  identical 
reasons,  be  required  to  maintain  for 
Federal  purposes  a  cash  reserve  fund. 
These  commenters  urged  the  Secretary 
to  grant  relief  to  institutions  by  acting 
expeditiously  to  approve  State  tuition 
recover)'  i>rograms. 

One  commenter  noted  that  the  term 
"refunds",  as  used  in  this  section,  could 
mean  tuition  refunds,  institutional 
refunds,  or  any  disbursements  made  to 
students.  The  commenter  suggested  that 
the  Secretary  clarify  the  meaning  of  the 
term  so  that  an  institution  may  calculate 
correctly  the  amount  of  its  required  cash 
reserve. 


A  number  of  commenters  contended 
that  the  requirement  to  maintain  the 
cash  reserve  fund  in  a  bank  account  or 
in  the  form  of  short-term  securities  was 
unnecessary  and  restrictive.  One  of 
these  commenters  believed  that  the 
Secretary  should  exempt  from  the 
separate  cash-reserve  fund  requirement 
an  institution  that  had  sufficient 
unrestricted  funds  to  pay  required 
refunds.  Other  commenters  urged  the 
Secretary  to  allow  an  institution  to 
maintain  its  cash  reserve  in  a  money 
market  fund  or  in  other  Federal 
government  securities  with  matiuities  of 
one  year  or  less. 

A  few  commenters  believed  that  the 
establishment  of  a  cash  reserve  fund 
could  be  a  problem  for  public 
institutions  located  in  a  State  that 
controls  directly  the  receipt  and 
disbursement  of  funds.  The  commenters 
noted  that  those  institutions  may  not 
have  the  authority  under  State  law  to 
establish  a  cash  reserve  fund.  Another 
commenter  noted  that  many  public 
university  systems  operate  under  a 
pooled  treasury  concept.  Under  that 
scheme,  the  three-month  U.S.  Treasury 
notes  that  could  be  used  to  satisfy  the 
cash  reserve  fund  requirement  would 
not  be  earmarked  to  one  campus. 
Consequently,  the  commenter 
recommended  that  instead  of  requiring 
each  campus  to  calculate  the  amount  of 
a  reserve  fund  and  maintain  that  fund, 
the  Secretary  should  revise  the 
regulations  to  allow  a  pubHc  university 
system  to  (1)  calculate  the  amount  of  the 
reserve  fund  based  on  die  total  refunds 
of  all  system  campuses  and,  (2) 
maintain  one  consolidated  reserve  fund 
for  all  the  system's  campuses. 

Discussion:  Under  section  498(c)(6)  of 
the  HEA.  the  Secretary  is  charged  with 
establishing  requirements  to  ensure  that 
an  institution  maintains  sufficient  cash 
reserves  to  pay  required  refunds.  The 
Secretary  believes  that  an  institution's 
ability  to  make  required  refunds  is 
enhanced  by  requiring  the  institution  to 
reserve  a  portion  of  the  cash  it  receives 
from  students  in  advance  of  providing 
educational  services.  In  this  regard,  the 
Secretary  established  the  cash-reserve- 
ftmd  requirement  on  the  premise  that  if 
an  institution,  at  the  beginning  of  its 
fiscal  year,  reserved  a  reasonable . 
amount  of  cash  of  an  amount  based  on 
a  percentage  of  the  institution's 
historical  refund  experience,  the 
institution  would  have  sufficient  cash 
reserves  to  make  refunds  to  students. 
However,  the  Secretary  is  convinced 
that  many  points  made  by  the 
commenters  are  valid,  and  that  a 
performance-based  approach  will  better 
accomplish  the  statutory  requirements 
and  the  Secretary's  objectives. 


Under  this  performance-based 
approach,  the  Secretary  would  consider 
an  institution  to  have  satisfied  the 
statutory  requirement,  that  the 
institution  maintained  sufficient  cash 
reserves  to  make  required  refunds,  if  for 
two  consecutive  years  (1)  the  institution 
demonstrates,  to  the  satisfaction  of  the 
Secretary,  that  it  has  made  all  required 
refunds  to  students  in  a  timely  manner, 
and  (2)  that  it  has  met  or  exceeded  all 
of  the  financial  responsibility  standards 
in  §  668.15(b)  in  both  of  its  last  two 
consecutive  fiscal  years.  An  institution 
that  demonstrates  that  it  satisfies  these 
criteria  provides  reasonable  assurance  to 
the  Secretary  that  the  institution  will 
continue  to  make  required  refunds  in  a 
timely  manner.  Moreover,  the  Secretary 
believes  that  such  an  institution  is  not 
likely  to  close  precipitously  because  the 
institution  will  have  demonstrated  over 
a  period  of  time  that  it  is  financially 
responsible.  Along  the  same  lines,  the 
Secretary  acknowledges  that  there  is 
little,  if  any,  risk  associated  with  an 
institution  that  has  its  liabiUties  backed 
by  the  full  faith  and  credit  of  a  State,  or 
by  an  equivalent  governmental  entity, 
and  therefore  considers  such  an 
institution  to  have  sufficient  cash 
reserves  to  make  required  refunds. 

Conversely,  the  Secretary  believes 
that  the  risk  of  precipitous  closure 
increases  significantly  for  an  institution 
that  is  unable,  or  unwilling,  to  make 
required  refunds  in  a  timely  manner,  or 
that  fails  to  meet  the  financial 
responsibility  standards.  Therefore, 
upon  a  finding  by  the  Secretary-,  or  an 
independent  auditor  engaged  in  the 
performance  of  a  financial  or 
compliance  audit,  or  a  SPRE,  or  a  State 
licensing  authority,  that  the  institution 
failed  to  make  required  refunds  in  a 
timely  manner,  or  failed  to  satisf>-  the 
standards  of  financial  responsibility 
under  §668. 15(b)  in  either  of  the 
institution's  last  two  complete  fiscal 
years,  the  Secretary  shall  require  the 
institution  to  submit  to  the  Secretary  an 
irrevocable  letter  of  credit  equal  to  at 
least  25  percent  of  the  total  amount  of 
refunds  the  institution  made,  or  should 
have  made,  during  the  institution's  last 
complete  fiscal  year.  This  irrevocable 
letter  of  credit  requirement  may  be 
satisfied  in  conjunction  with  any  letter 
of  credit  that  may  be  required  under 
§  668.13(d)(1)  or  §  668.15(d)(2).  The 
Secretary  may,  in  his  sole  discretion, 
require  that  two  or  more  letters  of  credit 
be  established  separately  with  common 
expiration  dates  or  combined  into  a 
single  letter  of  credit. 

In  establishing  this  performance- 
based  requirement,  the  Secretary 
considered  carefully  the  points  made  by 
the  commenters  who  noted  that  the 
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reserve-fund  requirement  would 
provide  little,  if  any,  protection  to 
students  in  the  e\  ent  that  an  institution 
went  bankrupt,  and  the  commenters 
who  argued  that  it  was  unnecessary  or 
counter-productive  to  require  an 
institution  that  otherwise  satisHes  its 
financial  and  fiduciary  responsibilities 
to  maintain  a  reserve  fund.  The 
Secretary  believes  that  by  applying  the 
letter  of  credit  provision  only  to  non- 
performing  institutions,  this  • 
requirement  provides  the  necessary 
incentive  for  institutions  to  make,  and 
to  continue  to  make,  refunds  in  a  timely 
manner,  provides  reasonable  assurance 
that  the  Secretary  will  be  able  to  make 
refunds  to  students  in  the  event  that  an 
institution  closes  precipitously,  and  at 
the  same  time  relieves  the  burden  on 
performing  institutions. 

The  Secretary  notes  that  since  this 
requirement  will  not  take  effect  until 
July  1, 1995,  an  institution  must 
continue  to  comply  with  the  current  25 
percent  cash-reserve  requirement  imtil 
that  date.  Therefore,  in  response  to 
public  comment  and  further  review,  the 
Secretary  wishes  to  clarify  the  following 
issues.  First,  with  respect  to  calculating 
the  amount  of  the  cash  reserve,  the  term 
"refunds"  includes  only  refunds  of  title 
rV,  HEA  program  funds.  Second,  an 
institution  may  borrow  cash  from  its 
reserve  fund  but  only  when  this  is 
necessary  for  the  institution  to  comply 
with  the  requirement  that  it  make  timely 
refunds.  If  an  institution  uses  the 
reserve  fund  for  this  reason,  the 
Secretary  will  consider  the  institution  to 
be  in  compliance  with  the  requirement 
in  §668.15(b)(5)(i)  if  the  institution 
demonstrates  that  it  maintained  an 
average  monthly  fund  balance  in  its 
cash  reserve  fund  that  was  at  least  equal 
to  the  amount  of  the  required  cash 
reserve.  Lastly,  because  an  institution 
must  demonstrate  its  compliance  with 
the  reserve-fund  requirement  by 
providing  the  required  information  in  a 
note  to  its  audited  financial  statement, 
the  institution  may.  in  lieu  of 
establishing  a  separate  cash-reserve 
fund  for  each  of  its  locations,  establish 
a  single  cash-reserve  fund  that 
represents  the  institution's  combined 
refund  exposure  for  all  locations.  To 
enable  the  Secretary  to  make  a 
determination  regarding'^n  institution's 
compliance  with  this  provision,  the 
refund  experience  and  cash  reser\'e 
requirement  for  each  eligible  and 
participating  institution  shall  be 
disclosed  separately  in  the  required 
footnote. 

Changes:  Section  668.15(b)(5)  is 
amended  to  require  that,  institutions  not 
coming  within  the  performance-based 
exception  set  out  in  §  668.15(d)(1),  must 


submit  to  the  Secretary  an  irrevocable 
letter  of  credit,  that  is  acceptable  and 
payable  to  the  Secretary,  for  an  amount 
equal  to  at  least  25  percent  of  the  total 
amount  of  title  IV,  HEA  program 
refunds  the  institution  made,  or  should 
have  made,  during  the  institution's  last 
complete  Hscal  year. 

In  addition,  the  Secretary  makes  the 
following  conforming  changes  to 
§  668.15(d),  Exceptions  to  Ae  general 
standards  of  financial  responsibility. 
First,  the  Secretary  amends 
§  668.15(d)(1)  to  exempt  from  the 
requirement  to  submit  an  irrevocable 
letter  of  credit,  an  institution  that  (1)  has 
its  liabilities  backed  by  the  full  faith  and 
credit  of  a  State,  or  equivalent 
governmental  entity,  or  (2)  any 
institution  that  has,  for  both  of  its  (wo 
latest  consecutive  fiscal  years 
demonstrated,  to  the  satisfaction  of  the 
Secretary,  with  the  support  of  an 
audited  financ^l  statement  submitted  in 
accordance  with  §  668.15(e)  and 
§  668.23(c),  that  it  has  made  all  of  its 
required  title  IV,  HEA  program  refunds 
in  accordance  with  the  "timely 
payment"  provisions  in  §  668.22(j)(4), 
and  has  for  both  of  those  years  met  or 
exceeded  the  standards  of  financial 
responsibility  under  §668. 15(b). 
Second,  in  §  668.15(d)  the  Secretary 
determines  an  institution's  comphance 
with  the  two-consecutive-year 
performance  requirement  by  evaluating 
(1)  the  institution's  compliance  audit 
reports  and  audited  financial  statements 
covering  that  2-year  period,  and  (2)  any 
untimely  refund  findings  during  that 
two-year  period  from  a  program  review, 
a  SPRE,  other  State  agency  or  an 
independent  auditor.  This  section  also 
requires  the  institution  to  have  met  the 
standards  of  financial  responsibility 
under  §  668.15(b)  for  the  2-year  period. 
If  an  institution  is  cited  by  an  auditor 
for  a  condition  that  would  no  longer 
permit  it  to  use  the  exemption  in 
668.15(d)(1),  the  institution  must  notify 
the  Secretary  of  that  fact  within  30  days 
of  receiving  such  notice  from  its  auditor, 
and  must  take  immediate  steps  to  secure 
the  required  letter  of  credit. 

The  Secretary  has  made  a  conforming 
change  to  §§  668.15(b)  (7){i)(A)  and 
(8)(i)(B)  by  removing  the  reference  to  the 
cash  reser\'e  fund  in  the  delineation  of 
items  that  would  be  included  in  the  list 
of  institutional  assets  for  the  acid  test 
analysis. 

Acid  Test  Ratio 

Comments:  A  number  of  commenters 
agreed  with  the  Secretary's  decision  to 
exclude  from  the  calculation  of  the  acid 
test  ratio  uncollateralized  receivables 
from  owners  and  related  parties. 


Several  commenters  argued  that, the 
use  of  an  acid  test  ratio,  as  more  of  a  test 
of  liquidity  than  of  assets,  was  contrary 
to  Congressional  intent. 

Other  commenters  believed  that  the 
acid  test  ratio  was  defined  too  narrowly 
in  the  regulations  to  include  as  current 
assets  only  cash,  cash  equivalents,  and 
current  accounts  receivables.  The 
commenters  noted  that  generally  the 
acid  test  ratio  is  defined  as  current 
assets  less  inventory  divided  by  current 
liabilities.  Such  a  definition  would 
allow  other  current  assets  not  included 
in  the  regulatory  definition  to  be  used 
in  calculating  the  acid  test  ratio. 
However,  the  commenters  opined  that 
an  acid  test  ratio,  regardless  of  how  it  is 
calculated,  is  inappropriate  and 
therefore  not  applicable  to  the  education 
training  industry.  The  commenters 
argued  that  the  short-term  liquidity 
requirements  imposed  by  the  acid  test 
ratio  would  force  an  institution  to  delay 
making  capital  investments  to  the 
detriment  of  its  students.  To  make  a 
better  assessment  of  the  financial 
performance  and  stability  of  an 
institution,  some  of  the  commenters 
suggested  that  the  Secretary  should 
evaluate  the  significance  of  the  ratio  in 
view  of  other  financial  indicators  such 
as  operating  losses,  negative  equity,  or 
commercial  loan  defaults.  Other 
commenters  suggested  that  in  view  of 
the  new  institutional  oversight 
provisions  under  Part  H  of  the  HEA  the 
Secretary  should  adopt  for  these 
regulations  the  previous  1:1  current 
ratio  requirement.  A  few  other 
commenters  urged  the  Secretary  to 
remove  the  acid  test  ratio  requirement 
because  they  believed  that  the  new 
audit  requirements  would  provide 
safeguards  sufficient  to  ensure  that  an 
institution  could  meet  its  liabilities  and 
remain  operational.  Still  other 
commenters  suggested  that  if  an 
institution  failed  to  meet  the  acid  test 
ratio  requirement,  the  Secretary  should 
merely  refer  the  institution  to  the  State 
for  review  under  the  provisions  of  the 
State  Postsecondary  Review  Program. 
Yet  another  commenter  urged  the 
Secretary  to  adopt  as  a  satisfactory 
measure  of  liquidity  the  acid  test  ratio 
of  between  0.5  to  0.75:1  suggested  by 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA). 

One  commenter  believed  strongly  that 
the  Secretary  should  not  allow  an 
institution  to  include  accounts 
receivable  on  the  asset  side  of  the  acid 
test  ratio  because  the  receivables  could 
not  be  readily  liquidated. 

A  few  commenters  believed  that  for 
fiurposes  of  calculating  the  acid  test 
ratio  an  institution  should  not  be  able  to 
consider  as  a  cash  equivalent  the  cash 
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reserve  under  §  668.15(b)(5).  The 
commenters  noted  that  the  cash  reserve 
would  be  a  restricted  fund  (i.e.,  used 
only  for  the  payment  of  refunds)  and 
therefore  would  not  be  available  to  pay 
the  general  debts  of  the  institution. 
Thus,  the  commenters  contended  that  if 
the  Secretary  allowed  institutions  to 
include  the  cash  reserve  as  a  current 
asset  an  otherwise  insolvent  institution 
might  be  able  to  satisfy  the  acid  test 
requirement.  Another  commenter  agreed 
with  the  provision  that  cash  reserves 
should  be  included  in  the  acid  test  ratio 
but  believed  that  the  provision  should 
be  expemded  to  read  as  follows: 
"Reserve  funds  created  in  accordance 
with  §  668.15(b)(5)  may  be  included  as 
cash  equivalents  in  calculating  the 
institution's  acid  test  ratio."  Still  other 
commenters  suggested  that  fixed  assets, 
prepaid  expenses,  and  inventory  be 
included  in  calculating  the  ratio. 
One  commenter  noted  that  an 
institution  could  be  financially  stable 
despite  its  failure  to  meet  the  1:1  acid 
test  ratio  requirement.  The  commenter 
opined  that  an  auditor  would  be  in  the 
best  position  to  determine  whether  an 
institution  was  financially  stable  and 
suggested  that  the  Secretary  require  the 
auditor  to  make  that  determination 
based  on  guidance  issued  by  the  AICPA 
regarding  an  auditor's  responsibility  for 
determining  an  institution's  ability  to 
continue  as  a  going  concern.  The 
commenter  suggested  that  in  lieu  of  the 
acid  test  ratio  the  Secretary  should 
require  an  auditor  to  make  a  "going 
concern"  determination  and  hold  5ie 
auditor  responsible  for  applying  the 
AICPA  guidelines  in  making  that 
determination. 

Discussion:  Section  498(c)(2)  of  the 
HEA  directs  the  Secretary  to  prescribe 
criteria  with  respect  to  operating  losses, 
net  worth  and  assets-to-UabiliUes  ratios 
to  determine  that  an  institution  is 
financially  responsible.  The  Secretary 
maintains  that  the  acid  test  ratio  is  an 
appropriate  measure  of  financial 
responsibility  for  an  educational 
institution  because  it  provides  a  reliable 
measure  of  an  institution's  ability  to 
meet  current  obligations  as  they  come 
due.  Because,  in  general,  financial 
obligations  must  be  satisfied  in  cash,  the 
Secretary  has  chosen  an  acid  test  ratio, 
because  it  relies  only  on  those  assets 
that  have  the  highest  probability  of 
conversion  into  cash.  The  Secretary  has 
chosen  to  exclude  less  Uquid  items  such 
as  inventory,  related  party  receivables, 
and  prepaid  or  deferred  items  for  the 
following  reasons:  (1)  As  a  provider  of 
services,  an  educational  institution  does 
not,  in  general,  acquire  and  maintain 
significant  inventories  of  saleable 
products.  Accordingly,  for  most 


educational  institutions,  the  exclusion 
of  inventory  &t)m  any  calculation  yields 
a  value  that  is  not  significantly  different 
from  one  that  would  be  obtained  if  such 
inventories  were  included.  Furthermore, 
because  of  difficulties  associated  with 
the  valuation  of  inventories,  and  the 
existence  of  differing  methodologies  of 
accounting  for  inventories  and,  because 
a  distressed  Uquidation  of  inventory 
items  by  an  institution  in  financial 
difficulty  may  result  in  the  realization  of 
only  a  portion  of  their  actual  value, 
comparability  of  inventory  values 
among  institutions  is  extremely 
difficult.  The  Secretary,  in  seeking  a  fair 
basis  of  comparison  that  is  appUcable  to 
all  institutions,  chose  to  exclude 
inventories  from  any  calculation  of 
liquidity; 

(2)  Related  party  receivables  that  are 
uncollateralized  represent  unsecured 
claims  on  the  assets  of  other  businesses 
or  individuals  the  repayment  of  which 
is  substantially  at  the  discretion  of  the 
controlling  individual  or  business 
entity.  While  in  many  cases  these  assets 
are  accounted  for  as  demand  notes  and 
hence  they  are  appropriately  classified 
as  current,  they  are  in  fact  repayable  at 
the  discretion  of  the  controlling 
individual,  and  the  Secretary  has  seen 
institutions  close  for  financial  reasons 
without  having  demanded  such 
repayments  from  related  parties. 
Because  the  Secretary  cannot  reasonably 
determine  the  probability  that  such 
claims  will  be  paid,  the  Secretary 
beheves  that  he  is  justified  in  excluding 
these  items  from  any  calculation  of 
liquidity;  and 

(3)  In  general,  prepaid  items  and 
deferrals  represent  past  outflows  of  cash 
that  may  provide  future  economic 
benefits  to  an  institution.  Because  the 
realization  of  these  assets  depends  in 
large  part  on  the  continued  existence  of 
the  educational  institution,  the 
Secretary  believes  it  is  appropriate  to 
exclude  these  items  when  evaluating  an 
institution  at  a  fixed  point  in  time. 

The  Secretary  believes  that  a 
minimum  ratio  of  at  least  cash  and 
current  accounts  receivable  to  all 
current  liabilities  is  an  appropriate 
measure  of  an  institution's  abifity  to 
meet  all  of  its  financial  obligations. 
While  many  have  argued  that  unearned 
tuition  liabilities  do  not  represent 
financial  claims  on  the  assets  of  an 
institution,  and  therefore  should  be 
excluded,  the  Secretary  would  argue 
that  unearned  tuition  Habilities  are  more 
accurately  characterized  as  cash 
collected  &x>m  students  in  advance  of 
providing  educational  services.  As  these 
funds  are  not  yet  earned  by  the 
institution,  the  Secretary  believes  that  it 
is  appropriate  to  require  that  an 


institution  have  adequate  liquid 
resources  on  hand  to  provide  refunds  to 
students  that  withdraw  or  to  fund  a 
teachout  should  the  institution  close  at 
other  than  the  end  of  an  academic 
period.  Furthermore,  while  the 
Secretary  concedes  that  such  claims  are 
not  direct  financial  claims  comparable 
to  a  fi.xed  debt  they  represent 
obligations  to  perform  a  service.  The 
performance  of  that  service  will  incur 
liabilities  or  the  Uquidation  of  assets 
over  the  next  operating  period.  Since  a 
substantial  portion  of  the  unearned 
tuition  income  that  flows  into  an 
institution's  revenue  accounts  is 
immediately  expended  to  provide  for 
such  things  as  instructor's  salaries,  rent, 
utilities  and  other  operational  expenses, 
only  a  portion  of  unearned  tuition 
liabilities  are  ultimately  realized  as 
profit  by  the  institution.  It  is  the 
Secretary's  belief  that  a  financially 
responsible  institution  should  be  able  to 
finance  continuing  operations  out  of 
earnings  retained  as  a  resuh  of  past 
profits  and  not  from  the  cash  , 

prepayments  of  students  who  have  yet 
to  receive  any  educational  benefit 

The  Secretary  believes  that,  for  the 
most  part,  institutions  that  make 
significant  capital  expenditures  that  are 
expected  to  benefit  the  institution  in 
future  periods  will  finance  those 
expenditures  with  long-term  financing 
arrangements.  Accordingly,  the 
Secretary  believes  that  capital 
acquisitions  to  the  extent  that  they  are 
externally  financed  or  funded  from 
long-term  sources  of  funds  would    ot 
significantly  impact  the  acid  test  ratio. 
The  Secretary  recognizes  that  a  number 
of  institutions  incur  significant 
expenses  associated  with  marketing  and 
advertising  and  that  many  institutions 
refer  to  these  operating  expenses  as 
capitahzed  costs,  often  including  these 
past  expenses  as  a  current  asset  on  the 
institution's  balance  sheet.  The 
Secretary  believes  that  these  costs  are 
more  appropriately  characterized  as 
operating  expenses  and  does  not 
recognize  such  capitalized  assets  in  the 
acid  test  calculation. 

Contrary  to  the  opinion  expressed  in 
the  comment,  the  AICPA  does  not 
establish  standards  with  respect  to 
performance  indicators  such  as  the  acid 
test  ratio. 

While  the  Secretary  does  not  agree 
that  fixed  assets  should  be  included  in 
the  calculation  of  the  acid  test  ratio 
because  such  assets  are  considerably 
less  Uquid  than  those  that  are  included 
in  the  ratio  calculation,  the  Secretary 
does  consider  the  institution's  total 
financial  circumstances  in  determining 
an  institution's  compUance  with  Federal 
financial  responsibility  standards.  The 
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Secretary  includes  in  his  calculation  of 
tangible  net  worth  all  the  assets  of  an 
institution  to  the  extent  that  the  value 
of  these  assets  exceeds  the  institution's 
liabilities  after  adjusting  for  intangible 
assets. 

Changes:  See  conforming  changes 
made  as  a  result  of  comments  on  the 
cash  reserve  requirement. 

Exceptions  to  the  General  Standards  of 
Financial  Responsibility 

Comments:  One  commenter  was 
concerned  that  an  institution  that 
participated  in  an  inadequate  State 
tuition  recovery  fund  would  be  able  to 
avoid  the  more  rigorous  requirement  in 
§  668.15(b)  under  which  the  institution 
would  need  to  maintain  in  a  separate 
fund  a  cash  reserve  equal  to  at  least  25% 
of  the  total  dollar  amount  of  refunds 
paid  by  the  inistitution  in  the  previous 
fiscal  year.  The  commenter  suggested 
specific  criteria  that  the  Secretary 
should  consider  in  determining  the 
adequacy  of  a  State's  tuition  recovery 
fund.  Specifically,  the  commenter 
suggested  that  in  assessing  a  State's 
fund  the  Secretary  should  consider  (1) 
the  maximum  fund  level.  (2)  the  current 
fund  balance.  (3)  the  amount  of  annual 
assessments  collected  by  the  fund,  (4) 
the  amount  of  claims  paid  out  by  the 
fund,  (5)  the  authority  of  the  fund 
administrator  to  levy  against  institutions 
participating  in  the  fund  additional 
assessments  and  the  administrator's 
history  of  levying  and  collecting 
additional  assessments.  (6)  the  hmd's 
history  of  paying  claims,  including  the 
percentage  of  claims  paid,  (7)  the 
compliance  by  an  institution  (or 
institutions)  with  the  fund's  assessment 
and  payment  requirements  and,  (8) 
whether  students  at  an  institution  have 
received  their  refund  payments  from  the 
fund  instead  of  from  the  institution. 
Furthermore,  the  commenter  urged  the 
Secretary  to  exempt  an  institution  from 
the  25%  cash  reserve  requirement  only 
if  the  Secretary  concluded  bom  the 
criteria  identified  above  that  a  State 
would  be  able  to  pay  all  claims  made 
against  the  fund. 

A  few  commenters  questioned  the 
authority  of  the  Secretary  to  determine 
the  acceptability  of  a  State's  tuition 
recovery  fund.  These  commenters 
argued  that  since  the  statute  mandated 
the  use  of  State  tuition  recovery  funds 
the  Secretary  should  merely  require  a 
State  to  certify  that  its  fund  would  be 
able  to  pay  required  refunds  to  students 
for  institutions  that  closed 
precipitously,  in  addition,  regardless  of 
the  Secretary's  authority  in  this  matter, 
the  commenters  believ^  strongly  that  if 
the  Secretary  approves  State  tuition 
recovery  funds  on  a  State-by-State  basis, 


in  determining  whether  to  approve  a 
State's  fund  the  Secretary  should 
consider  the  State's  entire  plan  for 
dealing  with  closed  institutions, 
including  provisions  for  teach-outs. 

Many  otner  commenters  urged  the 
Secretary  to  approve  existing  State 
tuition  recovery  funds,  or  give 
presumptive  approval  to  those  fimds, 
because  of  the  reasons  identified  in  the 
discussion  regarding  the  25%  cash 
reserve  requirement. 

Discussion:  Section  498(cK6)  of  the 
HEA  provides  that  an  institution  may  be 
granted  an  exemption  from  the  cash 
reserve  requirement  if  it  participates  in 
a  state  tuition  recovery  fund  that  is 
acceptable  to  the  Secretary.  At  this  time 
the  Secretary  is  evaluating  possible 
standards  that  can  be  used  for 
determining  the  acceptability  of  a 
State's  tuition  recovery  fund.  While  no 
definitive  criteria  have  yet  been 
established,  the  Secretary  has 
determined  that  three  specific  criteria 
will  l>e  examined  in  the  design  and 
operation  of  a  State's  tuition  recovery  to 
determine  whether  it  is  acceptable  in 
lieu  of  the  other  cash  reserve 
requirements. 

The  Secretary  does  not  intend  to  grant 
presumptive  approval  to  any  state 
tuition  recovery  fund,  but  instead  will 
examine  applications  from  states  on  a 
case-by-case  basis,  la  evaluating  an 
application  from  a  State  for  a  blanket 
approval  of  its  tuition  recovery  fund  to 
exempt  its  participating  schools  &t)m 
the  federal  cash  reserve  requirements, 
the  Secretary  vriW  consider  the  extent  to 
which  the  state  tuition  recovery  fund:  1) 
provides  refunds  to  both  in-state  and 
out  of  state  students.  2)  makes  all 
refunds  in  accordance  with  the  refund 
payment  procedures  in  §  668.22(h),  3) 
provides  a  reliable  mechanism  for  the 
State  to  replenish  a  fund  should  any 
claims  arise  that  deplete  the  funds 
assets. 

Changes:  Section  668.15{d)(l)(ii)  has 
been  amended  to  delineate  the  items 
that  the  Secretary  will  consider  in 
determining  whether  a  State  tuition 
recovery  fund  is  an  acceptable 
substitute  for  the  federal  cash  reserve 
requirement.  The  Secretary  may  also 
consider  other  factors  presented  in  an 
individual  state  application  on  a  case  by 
case  basis.  See  also  conforming  changes 
made  as  a  result  of  comments  on  the 
cash  reserve  requirement. 

Section  666.16    Standards  of 
Administrative  Capability 

Comments:  One  commenter  suggested 
that  as  a  factor  in  the  determination  of 
a  designated  individual's  abihty  to 
administer  the  Title  IV,  HEA  programs 
at  an  institution,  the  Department  should 
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mandate  that  a  capable  individual  must 
not  have  defaulted  on  a  Federal  or  State 
loan. 

Discussion:  The  Secretary  has  no 
evidence  that  any  notable  percentage  of 
these  individuals  has  defaulted  on  a 
Federal  or  State  loan.  Furthermore,  the 
Secretary  believes  that  it  would  be 
extremely  burdensome  for  an  institution 
to  adequately  screen  applicable 
employees  to  ensure  that  none  of  them 
had  defaulted  on  a  Federal  or  State  loan 
or  grant. 

Changes:  Nona 

Comments:  Six  commenters 
supported  the  Secretary's  use  of  third- 
party  servicers  in  determining  whether 
or  not  an  institution  has  an  adequate 
number  of  qualified  personnel  on  hand 
in  determining  whether  or  not  an 
institution  is  administratively  capable. 

Discussion:  The  Secretary  is  pleased 
to  have  been  able  to  make  this  change 
in  the  final  regulation  as  a  result  of 
public  comment  on  the  February  28, 
1994  NPRM. 

Changes:  ^4one. 

Comments:  Several  commenters 
suggested  that  the  prohibition  on  having 
different  family  members  perform  the 
two  functions  of  authorizing  payments 
and  disbursing  c«-  delivering  funds  is 
onerous,  particularly  in  a  small,  family- 
run  institution.  These  commenters 
requested  that  smaller  institutions  be 
exempted  from  this  provision. 

Discussion:  This  standard  was 
strengthened  to  provide  additional 
deterrence  to  collusion,  which  is  a 
major  problem  at  institutions  that 
engage  in  fraud  and  at  many  institutions 
that  fail  to  make  refunds.  The 
strengthened  language  also  gives  the 
Secretary  added,  needed  authority  to 
terminate  institutions  that  engage  in 
collusion. 

The  Secretary  understands  the 
concern  of  smaJl  family-run  institutions 
that  arranging  for  someone  outside  the 
family  to  perform  one  of  these  tasks  may 
be  burdensome.  However,  at  very  small 
institutions  not  meeting  this  standard, 
the  compliance  audit  would  probably 
report  that  there  are  insufficient  internal 
controls  unless  the  procedures  to  use 
additional  staff  were  followed. 

Changes:  None. 

Comments:  A  number  of  commenters 
suggested  that  the  requirement  that  an 
institution  does  not  meet  the 
administrative  capability  standards  if  it 
does  not  have  satisfactory  academic 
progress  standards  of  1 50  percent  of  the 
time  it  takes  to  complete  a  program 
bears  no  logical  relationship  to  the 
standards  of  administrative  capability 
and  therefore,  should  he  deleted. 

Discussion:  Because  students  are 
required  by  Title  IV  of  the  HEA  to 


maintain  satisfactory  progress  to  receive 
Title  IV.  HEA  program  assistance,  it  is 
logical  that  an  institution's  ability  to 
administer  Title  IV.  HEA  programs  must 
be  judged,  in  part,  on  the  existence  and 
implementation  of  an  adequate 
satisfactory  progress  policy. 
Furthermore,  the  general  requirements 
that  a  school  have  a  satisfactory 
academic  progress  policy  have  been  a 
part  of  the  administrative  capability 
standards  in  the  general  provisions 
regulations  for  many  years. 

In  order  to  maintain  the  integrity  of 
the  Title  IV.  HEA  programs,  the 
Secretary  does  not  believe  that  Title  IV. 
HEA  program  assistance  should  be 
provided  beyond  the  point  at  which  a 
student  can  reasonably  be  expected  to 
complete  his  or  her  education.  The 
Secretary  believes  that  this  regulation 
achieves  this  objective. 
Change:  None. 

Comments:  A  number  of  commenters 
ftlt  that  the  Department  is  wrong  in 
justifying  this  policy  of  satisfactory 
academic  progress  on  the  grounds  that 
a  similar  period  will  be  used  to 
calculate  completion  rates  under  the 
Student-Right-to-Know  Act,  since  the 
latter  is  a  consumer  information  statute 
that  does  tiot  address  student  aid 
eligibility.  Furthermore,  the  Student- 
Ri^t-to-Knovv  Act  applies  only  to  first- 
time,  full-time  degree  seeking  students 
while  the  satisfactory  academic  progress 
standards  w^ould  apply  to  all  Title  IV 
students. 

Discussion:  The  Secretary  was  not 
trying  to  justify  the  satisfactory 
academic  progress  policy  based  on  the 
Sludent-Rlght-to-Know  Act.  The 
Secretar\-  was  merely  pointing  out  that 
the  Student-Right-to-Know  Act  also  uses 
the  concept  of  a  full-time  undergraduate 
student  cooripleting  a  program  in  no 
more  than  150  percent  of  tlie  published 
length  of  th«  educational  program. 
Changes:  None. 

Commefit^:  A  number  of  commenters 
opposed  tl|ie  minimal  satisfactory 
ac.iuemic  progress  standards  set  by  the 
D<^partment  on  the  basis  that  they  would 
discriminate  against  minority  and 
disabled  students.  Many  commenters 
suggested  that  the  imposition  of  the  150 
percent  timeframe  does  not  provide 
traditional  students  between  the  ages  of 
18  and  24  tnuch  leeway  to  change 
programmatic  decisions.  Furthermore, 
several  commenters  suggested  that  the 
regulation  should  provide  for  a  phase-in 
of  the  standard,  because  if  it  is  not 
phased-in  over  time,  many  students  will 
have  entered  postsecondary  education 
under  one  assumption  about  timeframes 
for  completion  only  to  have  these 
assumptions  changed  sometime  during 
their  educational  career.  The 


commenters  felt  that  for  many  students, 
it  will  not  be  possible  or  practical  to 
change  these  timeframes  and  it  would 
be  unfair  to  hold  them  to  any  new 
standard. 

A  few  commenters  believed  that  the 
satisfactorj'  academic  progress 
provisions  were  confusing  and  overly 
burdensome. 

Discussion:  Section  668.16(e)(3) 
modifies  earlier  regulations  which 
provided  that  an  institution  must 
estabhsh  a  maximum  timeframe  in 
which  the  student  must  complete  his  or 
her  educational  objective,  by  providing 
that  the  ma.ximum  timeframe  can  be  no 
longer  than  150  percent  of  the  published 
length  of  the  educational  program.  The 
150  percent  can  be  calculated  using 
credit  hours,  clock  hours,  terms, 
academic  years,  or  any  other  reasonable 
measure.  For  example,  a  school  with  an 
undergraduate  program  consisting  of 
120  credit  hours  may  have  a  policy  that 
includes  a  provision  requiring  a  student 
to  complete  the  program  within  180 
credit  hours.  Such  a  pjolicy  would  not 
only  provide  a  traditional  student 
attending  full-time  6  years  to  complete 
a  4-year  program,  but  also  easily 
accommodate  most  non-tiaditional 
students  because  the  use  of  credit  hours 
as  the  measure  allows  for  less  than  full- 
time  attendance  as  well  as  non- 
consecutive  enrollments. 

The  Secretary  recognizes  that  these 
requirements  may  create  a  hardship  for 
some  students  who  were  maintaining 
progiess  under  the  institution's  old 
policy  but  do  not  meet  the  requirements 
of  the  new  policy.  However. 
§  668.16(e)(3)(vii)  requires  each 
institution  to  have  procedures  for 
studems  to  appeal  determinations  thai  . 
they  are  not  making  satisfactory 
progress,  and  an  institution  may 
consider  as  part  of  a  student's  appeal 
whether  mitigating  circumstances  are 
present  that  would  justify  payment  to  an 
otherwise-ineligible  student.  With  such 
a  determination  that  mitigating 
circumstances  are  present,  a  student 
v\  ho  otherwise  would  fail  one  or  more 
tests  of  the  institution's  satisfactory' 
progress  standards  could  still  be  eligible 
for  payment  for  the  increment  of 
education  used  to  measure  satisfactory 
academic  progress  under 
§668.16(e)(3)(ii). 

For  student  appeals  under  the 
institution's  satisfactory  academic 
progress  standards  for  aid  disbursed 
during  the  1994-95  award  year,  a 
student  who  met  the  institution's 
standards  prior  to  July  1, 1994.  but  does 
not  meet  the  new  satisfactory  progress 
standards  might  be  awarded  an 
additional  disbursement  for  the 
increment  of  education  used  to  measure 


satisfactory  academic  progress  under 
§668.16(ej(3)(ii)  if  such  a  disbursement 
would  permit  the  student  to  complete 
the  program  during  that  period. 

An  institution  must  determine  and 
document  each  student's  eligibility  for 
an  extension  of  eligibility  due  to  a 
mitigating  circumstance  on  an 
individual  basis.  An  institution  cannot 
routinely  grant  every  applicable  student 
an  extension  of  eligibility  as  a  means  to 
circumvent  the  150  percent  provision. 

The  Secretary  has  recognized  the  need 
to  clarify  and  simplify  the  provisions 
related  to  satisfactory-  academic 
progress.  While  this  section  has  been 
rewritten  in  an  eUnrt  to  meet  these 
goals,  the  undeils  nq  policies  as 
provided  for  in  the  nr^ril  29, 1994  final 
regulations  have  not  been  altered. 

Changes:  Section  66a.  16(e)  has  been 
amended  to  clarify  that  the  satisfactory 
academic  progress  standards  of  this 
section  are  for  purposes  of  determining 
student  eligibility  for  Title  IV,  HEA 
program  assistance  and  does  not  apply 
to  non-Title  IV  students.  The  Secretary 
has  removed  the  requirement  that  an 
institution's  standards  are  considered  to 
be  reasonable  if  the  standards  conform 
with  the  standards  of  satisfactory 
progress  of  the  institution's  nationally 
recognized  accrediting  agency  if  the 
agency  has  those  standards.  Section 
668.16(e)(2)  has  been  amended  to  clarify 
which  required  elements  of  an 
institution's  standards  are  qualitative 
and  which  are  quantitative.  Section 
668.16(e)(2)(ii)(A)  has  been  amended  to 
clarify  that  the  maximum  timeframe  in 
which  a  student  must  complete  his  or 
her  educational  program  must  be,  for  an 
undergraduate  program,  no  longer  than 
150  percent  of  the  published  length  of 
the  educational  program  measured  in 
academic  years,  terms,  credit  hours,  or 
clock  hours.  Section  668.16(e)(4)  has 
been  amended  to  clarify  that  the 
Secretary  considers  an  institution's 
satisfactory  academic  progress  standards 
to  be  reasonable  if  the  standards  provide 
for  a  determination  at  the  end  of  each 
increment  by  the  institution  as  to 
whether  the  student  has  met  the 
qualitative  and  quantitative  components 
of  the  standards  instead  of  a 
determination  that  the  student  has 
successfully  completed  the  appropriate 
percentage  or  amount  of  work  according 
to  the  established  schedule.  ^  .ction 
668.16(e)(6)  has  been  amended  to  clarify 
that  the  Secretary  considers  an 
institution's  satisfactory  academic 
progress  standards  to  be  reasonable  if 
the  stondards  provide  specific 
procedures  for  a  student  to  re-establish 
that  he  or  she  is  maintaining  satisfactory 
progress  rather  than  for  a  reinstatement 
of  a  student's  aid. 
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Comments:  A  large  number  of 
coinmenters  stated  that  an  institution's 
default  rates  are  not  indicative  of  an 
institution's  administrative  capability. 
Many  commenters  argued  that  the 
proposal  to  use  Federal  Stafford  Loan 
and  Federal  SLS  program  default  rates 
as  a  criterion  of  administrative 
capability  went  beyond  the  statute  and 
Congressional  intent. 

Other  commenters  asserted  that  the 
use  of  default  rates  is  unfair  to 
institutions  with  small  numbers  of 
students.  These  commenters  suggested 
that  institutions  with  small  number  of 
students  either  be  exempt  from  using 
default  rates  as  an  indicator  of 
adminihtralive  capability  or  that  these 
institutions  be  given  the  opportunity  of 
withdrawing  f^  >m  certain  programs 
rather  than  being  penalized  for 
participation  in  high-risk  programs. 

Discussion:  The  Secretary  points  out 
that  the  use  of  default  rates  as  a 
determining  factor  in  the  evaluation  of 
an  institution's  administrative 
capability  is  not  new.  The  Secretary 
does  not  agree  with  those  commenters 
who  assert  that  default  rates  are  not 
indicative  of  administrative  capability. 

Changes:  None. 

Comments:  Many  commenters 
suggested  that  the  requirement  that  an 
institution  with  an  annual  withdrawal 
rate  of  more  than  33  percent  does  not 
demonstrate  administrative  capability 
be  eliminated.  Some  of  these 
commenters  asserted  that  use  of  a  33 
percent  withdrawal  rate  as  an  absolute 
standard  would  result  in  discrimination 
against  high-risk  minority  students, 
reducing  opportunities  available  to 
them.  Commenters  also  asserted  that 
this  standard  would  adversely  affect 
community  colleges  that  eru'oll  a 
significantly  large  number  of  adult, 
nontraditional  students,  many  of  whom 
exit  and  return  to  the  institution  several 
times  during  their  academic  careers,  or 
transfer  to  other  institutions.  Another 
commenter  noted  that  institutions 
located  near  military  bases,  where 
transfers  of  personnel  are  routine,  could 
experience  high  withdrawals  of 
students.  Most  of  these  commenters 
recommended  that  this  provision  be 
eliminated. 

Several  commenters  suggested  that 
this  provision  duplicates  efforts  by  the 
SPREs  and  should,  therefore,  be 
eliminated. 

Discussion:  Because  SPREs  must 
establish  withdrawal  rates  that  are 
applicable  to  institutions  that  are 
referred  to  the  SPRE.  the  Secretary 
agrees  with  the  commenters  that  this 
provision  duplicates  efforts  by  the 
SPREs.  However,  the  Secretary  believes 
that  the  use  of  a  withdrawal  rate 


standard  to  evaluate  whether  an 
institution  should  be  permitted  to  begin 
participation  in  a  Title  IV,  HEA  program 
is  essential  to  effective  gatekeeping  for 
the  Title  IV,  HEA  programs.  Therefore, 
the  Secretary  has  revised  the 
withdrawal  rate  requirement  to  make  it 
applicable  only  to  institutions  that  seek 
initial  participation  in  a  Title  IV,  HEA 
program. 

The  Secretary  does  not  accept  the 
argument  of  some  commenters  that 
withdrawal  rates  are  not  an  appropriate 
measure  of  administrative  capability. 
On  the  contrary,  the  Secretary  finds  that 
withdrawal  rates  are  a  clear  measure  of 
administrative  capability  as  they  are  a 
function  of  overall  institutional 
performance  and  the  information  and 
support  services  that  an  institution 
provides  to  its  students  and  prospective 
students. 

The  Secretary  expects  that  an 
institution  that  has  good  admissions 
procedures  and  administers  the  ability- 
to-benefit  provisions  properly  will  have 
a  lower  withdrawal  rate  than  one  which 
admits  students  who  cannot  benefit 
from  the  program  either  because  they 
lack  the  academic  ability  or  because 
they  do  not  receive  adequate  support 
services.  An  institution  that  provides 
proper  disclosures,  such  as  the 
institutional  and  financial  assistance 
information  required  to  be  provided  to 
students  and  prospective  students  under 
subpart  D  of  these  regulations,  and  in 
the  case  of  an  institution  that  advertises 
job  placement  rates  as  a  means  of 
attracting  students,  data  concerning 
graduation  and  employment,  and 
applicable  State  licensing  requirements, 
as  required  in  the  program  participation 
agreement  in  §  668.14(b)(10),  will  be 
providing  information  necessary  for 
prospective  students  to  make  informed 
decisions.  The  Secretary  believes  that  if 
prospective  students  receive  adequate 
and  accurate  information,  they  will  drop 
out  of  an  institution  in  lesser  numbers. 
Further,  if  an  institution  provides  the 
financial  aid  counseling  required  in 
§  668.16(h),  the  Secretary  expects  that 
students  are-  not  likely  to  withdraw 
because  of  a  lack  of  understanding  about 
the  financial  resources  available  to 
them. 

The  Secretary  notes  further  that 
students  who  withdraw  may  be  eligible 
for  a  refund,  especially  now  that  more 
stringent  refund  policies  have  been  set 
forth  in  these  regulations  at  §  668.22. 
Were  an  institution  to  have  a  high 
withdrawal  rate,  it  follows  that  an 
institution  might  experience  difficulty 
complying  with  the  refund  requirement. 
The  Secretary  also  believes  withdrawal 
rates  are  related  to  default  rates  in  the 
FFEL  and  Federal  Perkins  Loan 


programs  in  that  students  who 
withdraw  are  more  likely  to  default. 

The  Secretary  also  believes  it  is  more 
appropriate  to  measure  an  institution's 
withdrawal  rate  on  an  award  year  time 
period,  rather  than  an  academic  year 
time  period.  The  Secretary  notes  that 
other  enrollment  information  that  an 
institution  is  required  to  report  to  the 
Department,  such  as  the  number  of 
correspondence  students,  incarcerated 
students,  and  ability-to-benefit  students, 
is  all  reported  for  an  award  year.  This 
change  will  allow  an  institution  that 
seeks  initial  participation  in  a  Title  IV, 
HEA  program  to  report  withdrawal  rate 
information  in  a  manner  consistent  with 
this  other  enrollment  information. 

The  regulations  currently  provide  that 
an  institution  does  not  count  as  a 
withdrawal  any  student  who  was 
entitled  to  and  received  in  a  timely 
manner  in  accordance  with  §  668.22,  a 
refund  of  100  percent  of  tuition  and  fees 
under  the  institution's  refund  policy. 
Because  the  withdrawal  rate  provision 
will  now  only  apply  to  institutions  that 
seek  initial  participation  in  a  Title  IV, 
HEA  program  and,  therefore,  have  not    ■ 
been  required  to  make  refunds  in 
accordance  with  §  668.22,  the  Secretary 
has  removed  the  requirement  that  the 
refund  must  be  made  in  a  timely 
manner  in  accordance  with  §  668.22 

Changes:  Section  668.16(1)  has  hern 
revised  to  require  that  an  institution  that 
seeks  initial  participation  in  a  Title  IV, 
HEA  program  must  have  a  withdrawal 
rate  less  than  or  equal  to  33  percent  in 
order  to  be  administratively  capable 
Section  668.16(1)  has  been  further 
revised  to  require  that  an  institution 
calculate  its  withdrawal  rate  for  an 
award  year.  Section  668.16(1)  has  been 
further  revised  to  remove  the 
requirement  that  a  refund  must  be  made 
in  a  timely  manner  in  accordance  with 
§668.22. 

Comments:  One  commenter  objected 
to.the  elimination  of  §668.16(1)  as 
proposed  in  the  February  28, 1994 
NPRM  in  which  the  Department 
proposed  to  require  that  institutions 
provide  certain  types  of  information  to 
students. 

Discussion:  The  Secretary  continues 
to  believe  that  providing  adequate  and 
accurate  information  to  students  and 
prospective  students,  so  they  can  make 
informed  decisions,  is  a  function  of 
proper  administration  of  the  Title  IV, 
HEA  programs.  However,  this 
requirement  is  covered  in  the  section  on 
the  Program  Participation  Agreement, 
§  668.14,  and  therefore  is  being  removed 
from  the  admiiustrative  capability 
standards  section. 

Changes:  None. 


Comments:  One  commenter  objected 
to  the  ehmination  of  §  668.16(m)  as 
proposed  in  the  February  28. 1994 
NPRM  in  which  the  Department  would 
have  required  that  institutions  have 
advertising,  promotion,  and  recruitment 
practices  that  reflected  the  content  and 
objectives  of  the  programs  offered  by  the 
institution. 

Discussion:  While  the  Secretary 
continues  to  believe  that  advertising, 
promotion  and  recruitment  practices 
that  reflect  the  content  and  objectives  of 
educational  programs  accurately  is  a 
critical  aspect  of  the  proper 
administration  of  the  Title  IV.  HEA 
programs,  the  Secretary  also  recognizes 
that  accrediting  agencies  and  SPREs  will 
address  these  practices  and  agrees  with 
those  commenters  who  recommended 
that  these  proposed  requirements  not  be 
included  in  the  final  regulations. 

Changes:  None. 

Section  668.22    Institutional  Refunds 
and  Repayments 

General 


Comments:  Close  to  200  commenters 
requested  that  the  Secretary  simplify  the 
rehmd  requirements  of  this  section. 
Many  of  the  commenters  suggested  that 
the  Secretary  merely  repeat  the  language 
of  the  statute.  These  commenters 
believed  that  using  only  the  language  of 
the  statute  will  provide  institutions  with 
the  necessary  flexibility  to  administer 
the  statute  in  the  most  reasonable  and 
efficient  manner.  Fifty-nine  commenters 
pointed  out  that  the  area  of  refunds  has 
traditionally  been  left  to  institutions  for 
self-regulation  and  it  should  remain  that 
way.  One  himdred  commenters  felt  that 
the  complexity  of  the  refund  provisions 
will  promote  noncompliance.  Five 
commenters  contended  that  these 
refund  requirements  will  cause 
institutions  to  lose  income.  The 
commenters  felt  that,  as  a  result,  an 
institution  will  be  forced  to  reduce 
operating  expenses  by  reducing 
employees,  supplies,  equipment, 
training,  etc..  and/ or  significantly 
increase  tuition.  Five  commenters  noted 
that  this  provision  does  not  take  into 
account  that  contracts  with  instructors 
based  on  full-class  attendance  have 
already  been  made.  Sixteen  commenters 
felt  that  the  provisions  of  this  section 
will  place  too  great  a  financial  and 
administrative  burden  on  institutions. 
Six  commenters  felt  that  as  a  result  of 
the  financial  burden,  institutions  will 
not  be  able  to  meet  the  standards  set  out 
in  §  668.15.  Factors  of  financial 
responsibility.  Eight  commenters  felt 
that  the  effective  date  of  these 
provisions  should  be  delayed  because  of 


the  complexity  and  severe  impact  of 
these  provisions. 

Discussion:  The  Secretary 
understands  the  commenters' 
frustrations  with  the  intricacies  of  the 
refund  provisions  of  this  section.  The 
Secretary  has  sought  to  simplify  the 
refund  procedures  to  reduce 
administrative  burdens  and  make 
changes  that  will  reduce  financial 
burdens  on  institutions.  However,  the 
Secretary  notes  that  the  Department  is 
committed  to  reducing  the  widespread 
fraud  and  abuse  associated  with  the 
making  of  refunds.  Any  suggested 
changes  that  would  reduce 
administrative  and  financial  burdens  on 
institutions  while  continuing  to  provide 
the  level  of  protection  to  which  the 
Department  is  committed,  were  given 
serious  consideration.  The  Secretary 
continues  to  welcome  suggested 
tmiendments  to  these  regulations  that 
will  achieve  these  goals.  To  this  end,  the 
Secretary  does  not  believe  that  merely 
repeating  the  language  of  section  484B 
of  the  HEA  in  regulations  would 
provide  sufficient  safeguards  to  Title  IV, 
HEA  program  funds. 

Further,  because  of  this  commitment 
to  the  reduction  of  fi^ud  and  abuse,  the 
Secretary  does  not  believe  it  is  in  the 
best  interest  of  the  student  or  the  Title 
IV,  HEA  programs  to  delay 
implementation  of  the  refund  provisions 
of  the  April  29. 1994  final  regulations. 
The  Secretary  understands  that 
institutions  may  inadvertently  make 
mistakes  in  their  implementation  of  the 
provisions  of  this  section  and  whenever 
possible  the  Secretary  will  take  into 
consideration  whether  an  institution 
that  has  calculated  refunds  improperly 
has,  nonetheless,  made  a  good  faith 
effort  to  comply.  In  determining 
whether  administrative  sanctions  will 
be  pursued  against  an  institution  that 
has  failed  to  pay  refunds  in  accordance 
with  the  regulations,  the  Secretary  will 
examine  whether  such  an  institution 
can  demonstrate  a  good  faith  effort  to 
comply  with  the  provisions  of  this 
section,  or  whether  the  institution 
sought  to  avoid  its  responsibilities  for. 
properly  making  refunds  by  ignoring  the 
calculations  required  by  regulation.  An 
institution  must  demonstrate  that  it  has 
made  a  ressonable  attempt  to  implement 
the  refund  provisions  based  on  all 
information  available  at  the  time. 

Changes:  See  changes  to  specific 
refimd  sections  below. 

Comments:  Four  commenters  stated 
that  it  is  sufficient  that  the  SPREs  are 
charged  with  setting  standards  for 
student  refunds  that  are  in  compliance 
with  the  HEA.  Four  commenters 
contended  that  the  provisions  of  this 
section  are  often  in  conflict  with 


established  State  policies  which  have 
been  based  on  a  thorough  and  realistic 
analysis  of  the  needs  and  interests  of  the 
State.  One  commenter  felt  that  the 
regulation  of  refunds  should  not  be  used 
to  curb  abuse  at  institutions.  The 
commenter  felt  that  other  gatekeeping 
functions  will  address  fraud  and  abuse. 

Discussion:  The  HEA  has  specifically 
charged  the  Secretary  with  oversight  in 
the  area  of  refunds,  and  the  Secretary 
therefore  has  the  primary  responsibility 
for  determining  whether  refunds  are 
paid  timely  and  in  accordance  with 
Federal"requirements.  Although  an 
institution's  SPRE  or  other  State  agency 
may  have  certain  concerns  about  an 
institution's  refund  practices,  the 
Secretary  has  the  primary  responsibility 
fjjr  establishing  refund  requirements 
that  will  ensure  the  protection  of  the 
Title  rv,  HEA  programs. 

Changes:  None. 

Comments:  Three  commenters  noted 
problenjs  with  the  law  on  refunds  and 
urged  the  Secretary  to  support  changes 
to  the  law  that  will  lead  to  a  coherent 
and  consistent  Federal  policy  on 
refunds.  Two  commenters  suggested 
that  all  institutions  be  required  to  use 
one  refund  policy.  Two  commenters 
suggested  the  use  of  the  pro  rata  refund 
policy  for  all  Title  IV,  HEA  program 
assistance  recipients.  One  commenter 
suggested  that  an  institution  should  owe 
a  100  percent  refund  to  a  student  who 
withdraws  within  the  first  two  weeks, 
with  the  percentage  of  the  refund 
decreasing  by  10  percent  each  week 
thereafter  until  the  sixth  week.  No 
refund  would  be  due  after  this  tim°.  The 
commenter  felt  that  this  would  give  a 
student  a  sufficient  amount  of  time  to 
assess  the  institution  without  penalizing 
the  institution.  One  commenter 
recommended  that  all  institutions  use 
terms  to  award  aid.  An  institution 
would  retain  zero  percent  of 
institutional  charges  for  a  student  who 
withdraws  in  the  first  week  of  the 
program.  The  amount  the  institution 
could  retain  would  then  increase  by  10 
percent  increments  each  week  for  the 
next  seven  weeks.  No  refund  would  be 
required  after  that  point.  The 
commenter  suggested  that  a  student 
who  attends  at  least  one  day  in  a  seven- 
day  period  would  be  counted  as  having 
attended  a  full  week.  The  institution 
would  determine  the  percentage 
contribution  of  all  sources  of  hinds  to 
institutional  charges  at  the  time  the 
student  is  awarded  aid.  The  commenter 
suggested  that  the  institution  use  these 
percentages  to  determine  the  amount 
that  the  institution  will  retain  from  each 
source  of  funds.  One  commenter 
suggested  that  only  institutions  with 
high  withdrawal  rates  or  with 
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excessively  high  tuition  be  required  to 
calculate  refunds  under  the  pro  rata 
refund  provisions. 

Discussion:  The  Secretary  notes  that 
the  specific  changes  suggested  by  these 
commenters  would  require  changes  in 
the  law.  The  Secretary  agrees  that 
certain  changes  in  the  law  on  refunds 
may  be  desirable  and  is  willing  to  work 
with  members  of  the  community  to 
achieve  legislation  that  is  coherent, 
consistent,  and  effective. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  Secretary  not  require  - 
institutions  to  pay  refunds  to  students 
who  withdraw  for  reasons  outside  of  the 
control  of  the  institution,  for  example, 
those  who  withdraw  for  purely  personal 
reasons.  Likewise,  one  commenter  felt 
that  the  pro  rata  refund  provisions 
should  be  limited  only  to  those  students 
who  officially  notify  the  institution  of 
their  withdrawal,  since  most  students 
are  old  enough  to  be  held  legally 
accountable  for  the  contractual 
agreements  made  during  admission  to 
the  institution.  One  commenter 
recommended  that  the  term  "drops  out" 
be  replaced  with  the  term  "officially 
withdraws"  since  it  is  unduly 
burdensome  to  require  an  institution  to 
determine  the  date  on  which  a  student 
has  unofficially  dropped  out. 

Discussion:  The  Secretary  believes 
that  the  HEA  makes  clear  that  students 
who  withdraw  from  an  institution  for 
whatever  reason  are  entitled  to  any 
refund  owed  in  accordance  with  the  law 
and  applicable  regulations. 

Changes:  None. 

Comments:  Nine  commenters  felt  that 
it  would  be  impossible  to  explain  these 
refund  policies  to  students.  One 
commenter  supported  the  requirement 
that  an  institution  provide  a  clear  and 
conspicuous  written  statement  of  its 
refund  policy  to  students  and 
prospective  students. 

Discussion:  The  Secretary  believes 
that  information  on  how  a  student's 
refund  would  be  calculated  should  he  or 
she  withdraw  from  the  institution  is 
vital  to  a  student's  assessment  of 
whether  to  enroll  or  continue 
enrollment  at  an  institution.  Therefore, 
an  institution  must  provide  the 
information  necessary  for  a  student  to 
make  an  informed  and  valid  assessment. 
The  Secretary  does  not  believe  it  is 
unreasonable  to  expect  an  institution  to 
provide  reasonable  examples  of 
common  refund  situations  applicable  to 
the  average  student  population,  and 
answer  any  questions  on  this  material, 
should  a  student  request  such 
information.  The  Secretary  believes  that 
the  simplifications  made  to  the  refund 
section  in  response  to  public  comment 


will  make  it  easier  for  an  institution  to 
explain  the  refund  policies  to  a  student. 
Changes:  See  specific  changes  to  the 
refund  sections. 

Fair  and  Equitable  Refund  Policy 

Comments:  Thirteen  commenters  felt 
it  is  very  burdensome  to  require  an 
institution  to  calculate  a  student's 
refund  under  three  refund  policies. 
Eight  commenters  suggested  that  an 
institution  be  allowed  to  determine  the 
refund  that  is  generally  the  most 
generous  (for  example,  with  the  use  of 
charts  that  show  the  refund  due  based 
on  the  number  of  weeks  remaining)  and 
use  it  for  all  students  who  withdraw. 
One  commenter  supported  the 
requirement  that  an  institution  calculate 
every  student's  refund  under  each 
applicable  policy  for  comparison 
purposes. 

Discussion:  The  Secretary  continues 
to  assert  that  the  individual  calculation 
of  all  possible  refunds  for  each 
withdrawing  student  is  the  only 
possible  means  by  which  an  institution 
can  determine  which  refund  calculation 
provides  the  largest  amount,  as  required 
by  law.  Further,  the  Secretary  notes  that 
it  would  be  difficuh  for  an  institution  to 
determine  that  one  particular  policy 
always  provided  the  most  generous 
refund  as  refund  amounts  vary  based  on 
the  unpaid  amount  of  an  individual 
student's  scheduled  cash  payment. 

The  Secretary  understands  that 
institutions  would  prefer  a  simple 
predetermined  chart  or  other  reference 
aid  that  would  enable  them  to  complete 
a  refund  calculation  without  doing  a 
student-by-student  analysis.  However, 
several  variable  items  must  always  be 
examined.  For  example,  the  institution 
generally  is  required  to  determine  the 
amount  of  funds  it  has  earned  under  its 
enrollment  contract  with  the  student, 
and  then  return  the  unearned  funds 
using  the  allocation  priorities  set  out  in 
§  668.22(h).  In  some  cases,  the 
institution  may  only  have  earned  the 
funds  under  the  contract  that  were 
allocated  to  be  paid  by  the  student  (i.e.. 
the  funds  remaining  under  the  contract 
after  the  unearned  portion  has  been 
returned).  In  this  situation,  whether  the 
institution  gets  to  keep  any  of  the  funds 
for  this  student  already  in  its  possession 
will  depend  solely  upon  wheUier  the 
student  has  already  paid  his  or  her  share 
of  the  contract  price.  For  these 
calculations,  even  though  the  institution 
might  be  able  to  develop  a  chart 
showing  what  has  been  earned  under 
the  enrollment  contract  during  the 
refund  period,  a  student-by-student 
calculation  must  also  be  made  to 
determine  whether  the  student  has 
already  paid  his  or  her  share  of  the 


contract  that  the  institution  has  earned. 
Different  variables  are  present  in  the  pro 
rata  refund  calculation  that  require 
student-by-student  determinations. 
because  the  amount  of  the  refund  is 
reduced  by  the  amount  of  any  unpaid 
charges  on  the  eiuollment  contract  at 
the  time  of  withdrawal.  For  this  reason, 
some  degree  of  student-by-student 
analysis  would  be  required  for  every 
refund  calculated  under  these 
regulations. 

The  Secretary  would  like  to  clarify  the 
process  of  determining  which  refund 
policies  to  use  when  calculating  a 
refund  for  a  student.  For  a  first-time 
student  who  withdraws  on  or  before  the 
60  percent  point  in  time  in  the  period 
of  enrollment  for  which  the  student  has 
been  charged,  an  institution  must:  (1) 
Calculate  a  refund  under  the  pro  rata 
refund  calculation;  (2)  Compare  this 
refund  amount  with  refunds  calculated 
under  applicable  "State  law  and  in 
accordance  with  the  institution's 
accrediting  agency's  policy,  if  any.  If 
either  the  State  policy  or  the  accrediting 
agency  policy  does  not  exist,  the 
institution  would  compare  the  pro  rata 
refund  amount  with  the  refund  amount 
calculated  under  the  remaining  policy. 
For  example,  if  no  accrediting  agency 
refund  policy  exists,  the  institution 
would  compare  the  pro  rata  refund 
amount  with  the  refund  calculated  in 
accordance  with  the  State  refund  policy; 
(3)  If  there  is  no  State  refund  policy  and 
no  accrediting  agency  policy  (i.e., 
nothing  with  which  to  compare  the  pro 
rata  refund  amount),  use  the  pro  rata 
refund  amount  as  the  student's  refund. 
(An  institution  is  never  required  to  use 
the  refund  calculation  under  Appendix 
A,  Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions,  for 
a  first-time  student  who  withdraws  on 
or  before  the  60  percent  point  in  time  in 
the  period  of  enrollment  for  which  the 
student  has  been  charged.  [As  discussed 
later,  the  Federal  refund  calculation  will 
replace  Appendix  A.  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions,  for  the  1995- 
96  award  year  and  beyond.]) 

For  a  continuing  student  (the  pro  rata 
refund  policy  does  not  apply),  an 
institution  must:  (1)  Compare  refunds 
calculated  under  applicable  State  law 
and  in  accordance  with  the  institution's 
accrediting  agency's  policy,  if  any.  If 
one  of  these  policies  does  not  exist,  the 
institution  would  use  the  remaining 
pohcy  to  arrive  at  the  refund  amount. 
No  other  refund  calculation  is 
necessary.  (2)  If  there  is  no  State  refund 
policy  and  no  accrediting  agency  refund 
pohcy,  then  (and  only  then)  must  the 
institution  compare  refunds  calculated 
in  accordance  with  Appendix  A, 


Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions. 
I  the  Federal  refund  calculation  for  the 
1995-96  award  year  and  beyond]  and 
the  institution's  refund  policy. 

Changes:  None. 

Comments:  Two  commenters 
contended  that  it  was  inaccurate  to  refer 
to  accrediting  agency  standards  that  are 
approved  by  the  Secretary  as  the 
Secretary  will  not  be  approving  the 
refund  standards  of  accrediting 
agencies. 

Discussion:  The  Secretary  would  like 
to  clarify  that  an  accrediting  agency 
must  have  its  refund  poUcy  approved  by 
the  Secretary  before  an  institution  may 
use  an  accrediting  agency's  refund 
policy  to  calculate  a  student's  refund 
under  the  requirements  of  this  section. 
In  approving  an  accrediting  agency's 
policy,  the  Secretary  will  look  at  factors 
such  as  whether  the  accrediting 
agency's  specific  refund  standards: 
require  an  institution  to  make  a  refund 
of  unearned  tuition,  fees,  room  and 
board,  and  other  charges  to  a  student 
who  received  Title  FV.  HEA  program 
assistance,  or  whose  parent  received  a 
Federal  PLUS  loan  or  Federal  Direct 
PLUS  loan  oh  behalf  of  the  student,  if 
the  student  withdraws  from  the 
institution:  include  standards  that 
specify  the  percentage  of  funds  that  will 
be  refunded  to  a  student  (or  retained  by 
the  institution)  specific  to  the  point  In 
time  that  the  student  withdraws  from 
the  institutioa;  and  address  the 
treatment  of  all  charges  specified  in  die 
law. 

Changes:  None. 

Comments:  One  commenter  requested 
that  an  institution  be  permitted  to 
exclude  administrative  fees  from 
refunds  calciUated  under  policies  other 
than  the  pro  rata  refund  policy. 

Discussion:  The  Secretary  notes  that 
current  regulations  do  not  prohibit  a 
State,  accrediting  agency,  or  institution 
(if  the  institution  is  comparing  its  own 
policy  with  a  refund  under  Appendix  A. 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions, 
[the  Federal  refund  calculation  for  the 
1995-96  award  year  and  beyond))  from 
developing  refund  policies  that  permit 
institutions  to  exclude  administrative 
fees.  The  Secretary  does  not  plan  to 
regulate  in  this  area  unless  necessary  to 
stem  abuse.  The  Secretary'  notes  that  the 
Federal  refund  calculation  also  permits 
an  institution  to  exclude  an 
administrative  fee  from  the  calculation 
of  the  refund.  The  Federal  refund  policy 
is  discussed  in  the  section  of  Anal^vis 
of  Comments  and  Changes  that 
-addresses  comments  received  on 
.Appendix  A,  Standards  for  Acceptable 


Refund  Policies  by  Participating 
Institutions. 
Changes:  None. 

Pro  Rata  Refund 

Comments:  Two  commenters 
supported  the  required  calculation  of 
pro  rata  refunds  for  students  who 
withdraw  on  or  before  the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  One  commenter  felt  that 
permitting  institutions  to  subtract  any 
unpaid  institutional  charges  from  the 
initial  pro  rata  refund  amount  is  unfair 
since  it  encourages  students  to  withhold 
payment  of  the  unpaid  charges. 

Discussion:  The  Secretary  notes  that 
the  statutory  definition  of  a  pro  rata 
refund  calls  for  the  subtraction  of 
unpaid  charges  from  the  calculated 
refund  amount.  The  Secretary  agrees 
that  the  statutory  subtraction  of  unpaid 
charges  from  the  refund  amount  may 
encourage  students  to  withhold 
payment  of  unpaid  charges.  The 
Secretary  is  also  concerned  that  this 
provision  may  encourage  institutions  to 
enroll  students  who  are  more  likely  to 
withdraw  because  Title  IV,  HEA 
program  funds  will  be  used  to  pay  the 
first  dollars  earned  under  the 
enrollment  contract  rather  than  a 
student's  contribution,  should  the 
student  withdraw.  However,  the 
Secretary  notes  that  this  benefit  to 
students  is  also  consistent  with  the 
protections  inherent  in  the  extended 
length  of  the  pro  rata  refund  policy. 

Changes:  None. 

Comments:  One  commenter 
supported  the  provision  that  allows  a 
student  to  return  equipment  if  it  is  in 
good  condition  allowing  for  reasonable 
wear  and  tear,  and  then  have  the 
amount  the  student  paid  for  the 
equipment  included  as  part  of  the  pro    - 
rata  refund.  The  commenter  did  not 
believe  that  there  should  be  any  other 
circumstances  beyond  health  and 
sanitary  reasons  that  would  permit  an 
institution  to  reject  equipment  that  is 
returned  by  a  student.  One  commenter 
felt  that  used  books,  even  those  in  good 
condition,  allowing  for  reasonable  wear 
and  tear,  are  not  marketable  and  an 
institution  should  not  be  forced  to 
include  these  in  the  calculation  of  a 
refrmd.  One  commenter  suggested  that 
the  Secretary  allow  an  institution  to 
exclude  equipment  charges  from  the  pro 
rata  refund  calculation  if  the  equipment 
cannot  be  redistributed  to  a  newly 
enrolled  student  upon  his  or  her 
entn^nce  into  a  program.  This  would 
include  books  with  student  names,  but 
would  not  include  transcription 
machines. 


Discussion:  The  Secretary  agrees  that 
students  should  be  permitted  to  return 
equipment  and  have  the  charge  for  the 
equipment  included  in  the  calculation 
of  the  student's  refund  barring  any 
circumstances  that  would  prevent  the 
institution  from  reissuing  the 
equipment.  The  Secretary  believes  that 
the  determination  of  whether  equipment 
can  be  reissued  should  remain  with  the 
institutions.  However,  the  Secretary 
notes  that  institutions  will  be 
responsible  for  demonstrating  that  their 
pohcies  for  unreturnable  equipment  are 
reasonable,  consistent  and  fair  to  the 
student.  The  Secjetary  does  not  believe 
it  is  reasonable  or  fair  to  the  student  to 
classify  all  used  books  as  unreturnable. 
An  institution  must  demonstrate  that 
there  are  specific  circumstances,  beyond 
the  fact  that  the  book  has  been  used  by 
other  students,  that  prevent  the 
institution  from  reissuing  the 
equipment.  The  Secretary  does  not 
believe  that  it  is  reasonable  to  classify 
a  book  with  a  student's  name  on  it  as 
unusable  for  other  students. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  definition  of  "other  charges 
assessed  by  the  institution"  not  include 
the  documented  cost  for  services 
provided  by  the  institution  as  a 
convenience  to  the  student.  For 
example,  a  book  charge  would  not  be  an 
institutional  charge  if  the  institution 
permitted  the  purchase  of  the  books  as 
a  convenience  and  the  book  charge  was 
not  included  in  th§  enrollment 
agreement. 

D/scuss/on:  The  Secretary  notes  that, 
consistent  with  policy  under  the 
previous  FFEL  program  regulations,  an 
institution  is  required  to  include  the  full 
amount  of  charges  for  equipment  in  the 
calculation  of  a  pro  rata  refund  if  a 
separate  charge  exists  for  the  equipment 
by  the  institution  or  if  the  institution 
requires  the  student  to  purchase  the 
equipment  from  a  certain  vendor.  If  an 
institution  does  not  have  a  separate 
charge  for  equipment  and  the  student 
has  the  option  of  purchasing  the 
equipment  from  more  than  one  source, 
the  institution  would  not  have  to 
include  the  equipment  charge  in  the  pro 
rata  refund  calculation. 

Changes:  None. 

Comments:  One  commenter  stated 
that  requiring  that  refunds  be  made 
within  30  days  was  unreasonable,  in 
light  of  the  proposed  20-day  return 
period  for  equipment,  books,  or 
supplies.  These  commenters  believed  it 
is  unfair  to  allow  a  student  a  20-day 
period  in  which  to  return  equipment, 
only  to  force  the  institution  to  rush  the 
calculation  and  processing  of  a  refiind. 
The  commenter  suggested  that  a  student 
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be  allowed  15  days  to  return  equipment 
so  that  the  institution  would  have  a 
more  reasonable  15  days  to  process  the 
refund. 

Discussion:  The  Secretary  does  not 
believe  that  it  is  unreasonable  to  require 
an  institution  to  make  a  refund  within 
30  days,  even  though  an  institution  may 
not  know  if  equipment  is  to  be  counted 
as  returned  or  unretumed  until  the 
twentieth  day.  The  Secretary  notes  that 
the  return  of  equipment  is  only  one  area 
of  a  refund  calculation.  The  Secretary 
believes  that  10  days  is  sufficient  time 
for  an  institution  to  complete  the 
calculation  of  a  refund  and  make  any 
refund  due  to  a  student. 

Changes:  None. 

Comments:  Two  commenters  believed 
that  the  administrative  fee  should  not  be 
required  to  be  a  real  institutional  charge 
to  students.  One  commenter  believed 
that  an  institution  should  be  permitted 
to  count  a  withdrawal  fee  as  part  or  all 
of  an  administrative  fee. 

Discussion:  The  pro  rata  refund 
calculation  determines  what  portion  of 
institutional  charges  paid  can  be 
retained  by  the  institution:  the  Secretary 
believes  it  is  imreasonable  to  allow  the 
retention  of  a  fee  that  was  not  actually 
charged  or  paid.  An  institution  may 
count  a  charge  as  part  of  this 
administrative  fee  if  the  charge  is  used 
to  cover  administrative  work  at  the 
institution.  The  fee  must  be  publicized 
up-firont  and  applied  across  the  board  to 
all  students.  Because  a  withdrawal  fee  is 
only  charged  to  those  students  who 
withdraw  and  not  to  all  students,  it  may 
not  be  included  in  an  institution's 
administrative  fee. 

Changes:  None. 

Comments:  Three  commenters 
suggested  that  the  Secretary  add  the 
provision  of  the  February  28, 1994 
NPRM  that  would  have  allowed  an 
institution  to  exclude  board  credits  in 
excess  of  the  attributable  prorated 
portion  based  on  the  period  attended  by 
the  student  prior  to  withdrawal.  One 
commenter  noted  that  the  pro  rata 
formula  assumes  that  services  are 
provided  evenly  throughout  the  term. 
The  commenter  suggested  that  the  cost 
for  all  services  that  are  provided  on  an 
imeven  basis  be  excluded  from  the  pro 
rata  refund  calculation  if  the  institution 
can  document  that  the  service  was 
provided  in  full.  One  commenter  felt 
that  the  detinition  of  "other  charges 
assessed  the  student  by  the  institution" 
should  be  modified  to  address  charges 
that  are  collected  by  an  institution  and 
passed  on  to  an  outside  entity  (for 
example,  physicals,  required 
immunizations,  outside  housing 
deposits,  uniform  purchases,  and  bus 
passes).  The  commenter  felt  that  an 


institution  should  not  be  required  to  pro 
rate  these  charges. 

Discussion:  The  Secretary  continues 
to  find  the  provision  contained  in  the 
February  28, 1994  NPRM  allowing  for 
the  exclusion  of  expended  board  credits 
in  excess  of  the  attributable  prorated 
portion  based  on  the  period  attended  by 
the  student  to  be  excessively 
complicated  and  not  entirely  effective 
for  purposes  of  this  section.  The 
Secretary  agrees  that  the  statutory  pro 
rata  refund  formula  assumes  that 
services  are  provided  evenly  throughout 
the  term.  The  Secretary  believes  that  * 
excluding  all  institutional  costs  that  are 
provided  on  an  uneven  basis  from  the 
pro  rata  refund  calculation  is  contrary  to 
the  requirements  of  the  law.  The 
Secretary  continues  to  believe  that 
certain  costs  (i.e.,  passed-through  room 
charges,  and  group  health  insurance 
fees)  warrant  treatment  other  than 
standard  proration  and  has  therefore 
specifically  named  such  costs  and 
permitted  an  institution  to  exclude  the 
charges  from  the  calculation.  The 
Secretary  believes  the  specific 
regulation  of  the  treatment  of  these  costs 
will  avoid  institutional  abuse  of  these 
allowances  and  ensure  greater  equity  in 
the  payment  of  refunds.  The  Secretary 
does  not  believe  it  is  appropriate  to 
extend  this  treatment  to  all  charges  that 
are  passed  through  the  institution  to 
another  entity. 

Changes:  None. 

Comments:  Four  commenters  felt  that 
requiring  an  institution  to  use  hours 
completed  instead  of  scheduled  hours 
for  purposes  of  calculating  the  60 
percent  point  in  time  ignores  that 
institutions  have  to  provide  space, 
utilities  and  instruction,  whether  a 
student  is  in  attendance  or  not.  One 
commenter  felt  that  this  went  against 
congressional  intent  which  was  clearly 
communicated  through  the  use  of  the 
phrase  "in  time."  The  commenters  felt 
that  this  penalizes  the  student  with 
good  attendance  who  withdraws  by  in 
effect  charging  him  or  her  more  than  a 
student  with  poor  attendance  who 
withdraws.  Two  conmienters  felt  that  it 
is  discriminatory  to  not  allow  a  clock 
hour  institution  to  determine  the  60 
percent  point  in  time  by  using  weeks,  as 
credit  hour  institutions  do.  The 
commenters  felt  that  this  restriction 
does  not  permit  a  clock  hour  institution 
to  factor  in  absences  in  determining  the 
60  percent  point  in  time. 

Discussion:  Because  a  student's 
progression  in  a  clock-hour  program  is 
measured  solely  in  clock  hours 
completed,  the  Secretary  believes  that  it 
is  most  reasonable  to  use  the  number  of 
hours  completed  by  the  student  in 
determining  the  percentage  of  the 


enrollment  period  that  has  elapsed  for 
these  programs.  In  accordance  with  past 
guidance  issued  by  the  Department, 
excused  absences  may  be  counted  when 
determining  hours  completed  by  the 
student  if  the  institution  has  a  written 
excused  absence  policy  allowing  for  a 
reasonable  number  of  absences  which 
do  not  need  to  be  made  up  to  complete 
the  program.  If  an  institution's  policy 
for  excused  absences  is  reasonable,  the 
Secretary  does  not  believe  that  an 
inequity  in  treatment  will  exist  between 
a  student  with  good  attendance  who 
withdraws  and  a  student  with  "poor 
attendance"  who  withdraws.  The 
Secretary  acknowledges  that  this  and 
other  provisions  of  the  Title  IV,  HEA 
programs  differentiate  between 
institutions  based  on  whether  programs 
are  measured  in  clock  or  credit  hours, 
and  based  on  whether  the  institutions 
use  standard  terms.  The  Secretary  notes 
that  this  differentiation  is  due  to  the 
Secretary's  efforts  to  take  into  account 
the  many  variables  and  circumstances 
that  exist  in  the  postsecondary 
educational  community. 

Changes:  None. 

Comments:  One  commenter  felt  that  it 
was  discriminatory  not  to  allow  all 
institutions  to  use  weeks  to  determine 
the  portion  of  the  period  of  enrollment 
that  remains. 

Discussion:  The  Secretary  notes  that 
the  "portion  of  the  period  of  enrollment 
that  remains"  is  defined  by  statute. 

Changes:  None. 

Period  of  Eru-oUment  for  Which  the 
Student  Has  Been  Charged 

Comments:  A  few  commenters 
requested  a  change  to  the  definition  of 
the  minimum  period  of  enrollment  for 
which  a  student  has  been  charged  for 
clock-hour  programs  and  credit-hour 
programs  without  terms.  Seven 
commenters  believed  that  it  is  unfair  to 
define  the  minimum  period  of 
enrollment  for  which  the  student  has 
been  charged  for  a  non-term  institution 
as  the  lesser  of  the  length  of  the 
educational  program  or  an  academic 
year.  Six  commenters  felt  that  it  was 
inconsistent  for  the  Secretary  to  try  to 
dissuade  institutions  from  charging  up 
ftt)nt  for  a  program,  yet  prohibit 
institutions  with  programs  measured  in 
clock  hours  or  credit  hours  without 
terms  from  charging  by  anything  less 
than  the  program  length  or  an  academic 
year.  Several  commenters  were 
particularly  concerned  with  this 
provision's  effect  on  the  calculation  of 
a  student's  scheduled  cash  payment. 
The  commenters  noted  that  a  student 
charged  for  a  lengthy  period  of  time  is 
more  likely  to  have  a  larger  unpaid 
amount  of  his  or  her  scheduled  cash 


II 

Federal  Regi.1,,  /  Vol.  59.  No.  228  /  Tuesday.  November  29.  1994  /  Rules  and  Re«ula.ions    B11fi-> 

«1^«,«™, > 1       1.1.  -     .  _  ~  ' 


payment.  13  commenters  suggested  that 
institutions  be  permitted  to  charge  by 
the  actual  period  of  time  for  which  the 
student  is  charged  without  the 
imposition  of  a  minimum  period.  12 
commenters  suggested  that  an 
institution  be  permitted  to  define  its 
minimum  period  of  enrolfrnent  for 
which  a  stiident  has  been  charged  as  a 
payment  period.  Two  supported  the  use 
of  a  month.  One  suggested  the  use  of 
one-third  of  an  academic  year.  Two 
commenters  suggested  that  an 
institution  that  charges  by  the  program 
be  allowed  to  calculate  refunds  for  an 
academic  year  (if  the  program  is  no 
longer  than  the  academic  year)  because 
this  will  make  it  easier  to  determine  the 
aid  awarded. 

Discussion:  The  Secretary  believes 
that  a  definition  of  a  minimum  period 
of  enrollment  for  which  the  student  has 
been  charged  is  crucial  to  preventing 
abuse  in  the  making  of  refunds.  The 
Secretary  seeks  to  prevent  institutions 
from  establishing  short  periods  to 
minimize  the  effectiveness  of  the  pro 
rata  refund  requirements,  which  only 
apply  to  first-time  students  who 
withdraw  on  or  before  the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  Upon  further 
examination,  the  Secretary  agrees  that 
this  goal  may  be  achieved  for  programs 
measured  in  clock  hours  or  credit  hours 
without  terms  by  permitting  a  shorter 
minimum  period  than  that  specified  in 
the  April  29, 1994  final  regulations.  The 
Secretary  has  established  a  minimum 
for  programs  that  are  longer  than  an 
academic  year,  and  a  minimum  for 
programs  that  are  shorter  than  an 
academic  year.  The  Secretary  believes 
that  a  minimum  period  of  the  greater  of 
the  payment  period  or  one-half  of  the 
academic  year  is  an  appropriate 
minimum  for  a  program  that  is 
measured  in  clock  hours  or  credit  hours 
and  does  not  use  terms  that  is  longer 
than  or  equal  to  the  academic  year  in 
length.  The  Secretary  does  not  believe  it 
is  adequate  to  simply  permit  a 
minimum  period  equal  to  a  payment 
period  because  the  minimum  length  of 
a  payment  period  is  institutionally 
controlled.  The  Secretary  believes  it  is 
reasonable  to  define  the  minimum 
period  of  enrollment  for  which  the 
student  has  been  charged  in  the  case  of 
an  educational  program  that  is 
measured  in  credit  hours  or  clock  hours 
and  does  not  use  terms  and  is  shorter 
than  the  academic  year  in  length,  as  the 
length  of  the  educational  program.  The 
Secretary  believes  that  these  periods  are 
sufficient  to  provide  first-time  students 
with  the  benefits  of  the  pro  rata  refund 


provisions  for  a  satisfactory  period  of 
time.  The  Secretary  believes  that  these 
changes  will  also  provide  relief  in  the 
calculation  of  a  student's  scheduled 
cash  payment.  Scheduled  cash 
payments  are  discussed  further  in  the 
section  of  the  Analysis  of  Comments 
and  Changes  that  addresses 
"RepajTnents  to  Title  IV,  HEA  Programs 
of  Institutional  Refunds  and 
Repayments."  The  Secretary  stresses 
that  these  minimum  periods  are  to  be 
used  by  institutions  that  charge  by  these 
periods,  or  periods  less  than  the 
minimum.  An  institution  that  charges 
for  periods  longer  than  the  minimum 
period  specified  in  the  regulations  must 
use  the  period  for  which  the  institution 
actually  charges  the  student  as  the 
period  of  enrolhnent  for  which  the 
student  has  been  charged.  The  Secretary 
believes  it  is  reasonable  for  an 
institution  that  requires  a  student  to 
commit  to  payment  for  an  entire 
program  to  provide  a  refund  based  on 
that  same  period. 

Changes:  Section  668.22(e)(i)  has  been 
amended  to  define  the  minimimi 
"period  of  enrollment  for  which  the 
student  has  been  charged"  as  the 
semester,  trimester,  quarter,  or  other 
academic  term  in  the  case  of  an 
educational  program  that  is  measured  in 
credit  hours  or  clock  hours  and  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms.  Section  668.22(e)(ii) 
has  been  amended  to  define  the 
minimum  "period  of  enrollment  for 
which  the  student  has  been  charged"  in 
the  case  of  an  educational  program  that 
is  measured  in  credit  hours  or  clock 
hours  and  does  not  use  terms  and  is 
longer  than  or  equal  to  the  academic 
year  in  length,  as  the  greater  of  the 
payment  period  or  one-half  of  the 
academic  year.  Section  668.22(e)(ii)  is 
also  amended  to  define  the  minimum 
"period  of  enrollment  for  which  the 
student  has  been  charged"  in  the  case  of 
an  educational  program  that  is 
measured  in  credit  hours  or  clock  hours 
and  does  not  use  terms  and  is  shorter 
than  the  academic  year  in  length,  as  the 
length  of  the  educational  program. 

Comments:  1 1  commenters  believed 
that  the  minimum  period  of  enrollment 
for  which  a  student  has  been  charged 
should  be  the  term  for  clock-hour 
institutions  using  terms.  The 
commenters  felt  that  clock-hour 
institutions  using  terras  should  be 
treated  the  same  as  credit-hour 
institutions  using  terms.  One 
commenter  noted  the  need  to  ensure 
that  the  same  time  period  is  used  for 
purposes  of  determining  ehgibility  for 
student  assistance  and  refund 
calculations. 
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Discussion:  The  Secretary  agrees  that 
the  minimum  period  of  enrollment  for 
which  a  student  has  been  charged 
should  be  the  term  for  clock-hour 
programs  using  terms,  as  it  is  for  credit- 
hour  programs  that  use  terms.  The 
Secretary  strongly  agrees  with  the 
commenter  who  noted  the  need  to 
ensure  that  the  same  time  period  is  used 
for  other  Title  IV.  HEA  program 
purposes.  For  example,  the  Secretary 
would  expect  an  institution  that  st.  tes 
that  it  is  a  term-based  institution  for 
refund  purposes  to  demonstrate  that  it 
has  disbursed  Title  IV.  HEA  program 
funds  to  students  as  required  for  term- 
based  institutions. 

Changes:  None. 

Comments:  One  commenter  felt  that  it 
is  too  difficult  to  determine  the  amount 
of  funds  received  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  The  commenter  requested 
that  worksheets  be  provided  to  reilect 
the  calculation  of  refunds  and 
repayments  without  the  use  of 
attribution  of  funds. 

Discussion:  The  Secretary  notes  that 
guidance  on  how  to  determine  the 
amount  of  funds  received  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged  was  provided  to 
institutions  in  the  April  29. 1994  final 
regulations  (59  FR  22356-22359).  The 
Secretary  will  provide  further  guidance 
in  the  Federal  Student  Financial  Aid 
Handbook. 

Changes:  None. 

Repayments  to  Title  IV,  HEA  Programs 
of  Institutional  Refunds  and 
Repayments 

Comments:  45  commenters 
understood  and/or  supported  the 
rationale  for  the  provision  that  requires 
that  an  institution  subtract  any  unpaid 
amount  of  a  scheduled  cash  payment 
from  the  amount  the  institution  may 
initially  retain  under  refund 
calculations  other  than  pro  rata.  In 
particular,  one  commenter  supported 
the  shifting  of  liability  from  the  Federal 
government  to  the  institution.  The 
commenter  agreed  with  this  approach 
because  it  makes  more  funds  available 
to  other  students  who  stay  in  school. 
The  commenter  stated  that  they  had 
always  had  a  liberal  refund  policy  and 
this  provision  will  not  affect  the  ' 
institution's  operations  and  cash  flow. 

One  hundred  and  forty-one 
commenters  opposed  the  requirement  as 
written.  The  commenters  asserted  that 
the  unpaid  charges  provision  unfairly 
leaves  students  owing  large  balances  to 
the  institution  which  would  otherwise 
have  been  paid  by  Title  IV.  HEA 
program  assistance,  and  that  this  result 
obviously  is  not  fair  and  equiuble  under 
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the  statute.  Seven  commenters  believed 
that  this  provision  flies  in  the  face  of  the 
language  of  the  statute  which  clearly 
st-^tes  that  unpaid  charges  are  to  be 
subtracted  from  the  amount  of  a  refund 
to  a  student,  and  does  not  require  that 
an  institution  subtract  unpaid  charges 
from  the  amount  the  institution  may 
retain.  Eight  commenters  believed  that 
an  institution  should  not  be  required  to 
"subtract  any  unpaid  amount  of  a 
scheduled  cash  payment  bom  the 
amount  the  institution  may  retain  before 
the  institution  compares  the  amount  of 
'  refunds  under  State,  accrediting  agency 
and  pro  rata  policies.  Five  commenters 
believed  that  institutions  who  use 
policies  developed  by  States, 
accrediting  agencies,  or  the  institution 
itself  that  choose  to  use  pro  rata  across 
the  board  should  be  permitted  to 
subtract  any  unpaid  charges  from  the 
amount  of  the  refund. 

Thirty-nine  commenters  felt  that  these 
provisions  were  not  fair  and  equitable 
because  institutions  will  be  providing 
education  for  periods  of  time  for  which 
they  will  not  receive  compensation.  One 
commenter  felt  that  this  provision  will 
force  institutions  to  raise  tuition.  Four 
commenters  contended  that  this 
provision  will  force  institutions  to 
overfund  students  with  loans  or  other 
types  of  aid.  Three  commenters  felt  that 
this  provision  would  require 
institutions  to  demand  payment  in  full 
at  the  start  of  classes.  The  commenters 
stated  that  demanding  payment  in  full 
at  the  start  of  classes  will  either  entirely 
exclude  disadvantaged  low-income 
students  from  access  to  education  or 
cause  institutions  to  reimburse  the 
students  when  financial  assistance 
arrives  at  a  later  date.  One  commenter 
felt  that  this  provision  will  encourage 
institutions  to  lower  their  satisfactory 
progress  standards  and  simpliiy 
ciuTicula  to  reduce  the  number  of  early 
withdrawals,  as  the  institutions  are 
penalized  when  students  withdraw 
before  they  have  received  most  of  their 
aid.  Two  commenters  felt  that  this 
provision  will  result  in  institutions 
withholding  a  student's  academic 
transcript  until  unpaid  charges  are  paid. 

Fourteen  commenters  contended  that 
many  of  these  students  qualified  for  aid 
because  they  do  not  have  the  resources 
to  pay  for  their  own  education  (for 
example,  a  student  with  an  EFC  of  0) 
and,  therefore,  will  not  have  the 
resources  to  pay  an  institution  large 
amounts  of  unpaid  charges.  One 
commenter  felt  that  the  Secretary's 
intent  with  this  provision  was  to 
exclude  low-income  individuals  from 
participation  in  the  Title  IV,  HEA 
programs,  particularly  for  attendance  at 
non-degree  granting  institutions.  11 


commenters  felt  that  this  provision 
violates  a  student's  entitlement  to  Title 
rv,  HEA  program  assistance 
(particularly  Federal  Fell  Grant  funds] 
by  requiring  the  student  to  assume 
responsibility  for  charges  when  they 
withdraw  that  they  were  not  responsible 
for  when  they  enrolled.  One  commenter 
stated  that  the  Secretary  appears  to  be 
in  breach  of  a  contract  made  with  the 
student  or.  in  the  case  of  FFEL  program 
funds,  an  interference  with  third-party 
contracts  between  the  students  and  their 
banks.  One  commenter  suggested  that 
an  institution  not  be  required  to  return 
Federal  Pell  Grant  funds  if  unpaid 
charges  exist  which  the  institution  must 
collect  from  the  student.  One 
commenter  felt  that  this  provision  also 
does  not  protect  the  institution  or  the 
FFEL  program. 

Discussion:  The  provision  that 
requires  that  an  institution  subtract  any 
unpaid  amount  of  a  scheduled  cash 
payment  from  the  amount  the 
institution  may  initially  retain  under 
certain  refund  calculations  was 
introduced  to  address  an  inequity  which 
existed  between  students  who  paid  their 
share  of  institutional  charges,  and  those 
who  did  not.  As  demonstrated  by 
examples  set  forth  in  the  December  23, 
1991  NPRM,  all  other  things  being 
equal,  the  student  who  did  not  pay  his 
or  her  share  of  institutional  charges 
received  a  greater  benefit  from  Title  IV, 
HEA  program  funds  than  the  student 
who  had  paid.  Under  the  current 
provision,  Title  IV,  HEA  program  funds 
may  no  longer  be  used  to  pay  for  the 
amount  owed  by  the  student.  This 
provision  reaffirms  the  basic  principle 
of  student  financial  aid:  the  family  (or 
student)  makes  its  contribution  first 
before  financial  aid  is  expended. 

The  Amendments  of  1992  reinforced 
the  Secretary's  use  of  this  provision  by 
stating  that  an  institution  shall  have  in 
place  a  fair  and  equitable  refund  policy 
under  which  it  returns  unearned  tuition, 
fees,  room  and  board,  and  other  charges. 
In  keeping  with  prior  practice  as  set  out 
in  the  final  regulations  published  on 
Jime  8, 1993.  the  Secretary  has  applied 
this  analysis  of  what  charges  are  earned 
against  the  enrollment  contract  executed 
between  the  student  and  the  institution. 
After  a  determination  is  made  of  how 
much  money  the  institution  has  earned 
against  the  total  contract  price,  the 
unearned  funds  are  returned  to  their 
sources  in  accordance  with  Section  485 
of  the  HEA  and  Section  668.22(h)  of  the 
regulations. 

In  accordance  with  the  Amendments 
of  1992,  a  modified  procedure  is  used  to 
calculate  pro  rata  refunds  for  first-time 
students.  Under  this  procedure, 
students  receiving  the  benefit  of  the 


elongated  refund  period  have  the 
unpaid  charges  on  the  contract  removed 
from  the  calculation  in  determining  how 
much  of  the  earned  funds  the  institution 
keeps.  In  exchange  for  the  longer  pro 
rata  refund  period,  this  calculation 
provides  some  benefit  to  the  institution 
because  its  earnings  are  paid  from  funds 
already  received  without  regard  to  the 
unpaid  charges  on  the  contract. 

The  Secretary  is  unwilling  to  depart 
from  the  existing  treatment  of  unpaid 
charges  for  all  other  refund  calculations. 
The  Secretary  believes  it  is  clear  that 
Title  rV,  HEA  program  funds  are 
provided  for  students  who  receive  an 
education.  The  Secretary  realizes  that  a 
certain  percentage  of  students  can  be 
expected  to  withdraw  or  drop  out  of  an 
institution  for  reasons  beyond  the 
control  of  the  institution.  However,  the 
Secretary  believes  that  all  institutions, 
especially  those  with  withdrawal  rates 
that  threaten  the  institution's  financial 
health,  must  share  responsibility  for  a 
situation  that  does  not  benefit  the 
student  or,  if  the  student  is  a  recipient 
of  Title  IV.  HEA  program  funds,  the 
taxpayer.  The  Secretary's  intent  was  not 
to  bar  low-income  individuals  from 
access  to  education.  However,  the 
Secretary  notes  that  providing  a  student 
with  access  to  education  is  not 
beneficial  if  the  student  does  not 
complete  the  educational  program  and 
is  left  with  financial  debt.  The  Secretary 
encourages  institutions  to  properly 
counsel  and,  where  appropriate,  screen 
applicants  for  admission  to  the 
institution. 

The  Secretary  expects  that  institutions 
will  seek  to  reduce  their  losses  of 
income  through  refunds  by  working  to 
keep  students  enrolled  rather  than 
overburdening  students  with  loans, 
raising  tuition,  or  demanding  payment 
in  full  for  long  periods  of  enrollment. 
Obviously,  keeping  students  enrolled  by 
lowering  satisfactory  academic  progress 
standards  and  simplifying  curricula  to 
reduce  the  number  of  early  withdrawals 
does  not  provide  students  with  the 
skills  necessary  to  market  their 
education.  The  Secretary  encourages 
institutions  to  charge  by  the  minimum 
periods  of  enrollment  specified  in  the 
regulations  in  order  to  reduce  a 
student's  liability  should  he  or  she 
withdraw  from  the  institution.  An 
institution  may  withhold  a  student's 
academic  transcript  until  unpaid 
charges  are  paid  if  it  so  chooses. 
However,  the  Secretary  notes  that  an 
institution  may  not  withhold  a  student's 
financial  aid  transcript  until  unpaid 
charges  are  paid. 

The  Secretary  notes  that  the  receipt  of 
all  awarded  Title  IV,  HEA  program 
assistance  (including  Federal  Fell  Grant 


fimds)  is  intended  to  enable  a  student  to 
complete  a  program.  Indeed,  the  statute 
specifies  that,  should  a  student 
withdraw  from  an  institution,  any 
amount  of  a  refund  must  first  be 
returned  to  the  Title  IV,  HEA  program 
funds,  including  the  Federal  Pell  Grant 
program,  up  to  the  full  amount  received 
from  the  programs.  Prospective  students 
and  students  in  attendance  should  be 
informed  of  this  fact. 

Changes:  None. 

Comments:  Four  commenters  asserted 
that  pro  rata  was  designed  to  afford  first- 
time  studraits  who  withdraw  within  the 
first  60  percent  of  a  program  with 
maximum  protection.  The  commenters 
contended  that  Congress  clearly 
intended  that  the  pro  rata  refund  policy 
be  used  for  these  students. 

Discussion:  The  Secretary  notes  that 
the  statute  does  not  require  that  all  first- 
time  students  who  withdraw  within  the 
first  60  percent  of  a  program  be 
provided  a  refund  under  the  pro  rata 
refund  calculation.  To  the  contrary,  the 
statute  requires  an  institution  to 
compare  refund  amounts  under  the  pro 
rata  calculation,  the  requirements  of 
State  law,  and  the  specific  refund 
standards  of  an  institution's  accrediting 
agency  and  make  a  refund  of  at  least  the 
largest  amount. 

Changes:  None. 

Comments:  Nineteen  commenters  felt 
that  defining  the  most  generous  refund 
as  the  policy  that  returns  the  most  funds 
to  sources  of  aid  without  regard  to  the 
amount  a  student  owes  to  the  institution 
is  unreasonable  and  does  not  benefit  the 
student.  Six  commenters  felt  that  a  debt 
to  an  institution  for  unpaid  charges  will 
prevent  a  student  from  continuing  his  or 
her  education. 

Discussion:  The  Secretary  believes 
that  the  intent  of  section  485  of  the  HEA 
was  to  reduce  a  student's  Title  IV,  HEA 
loan  obligation  when  a  student 
withdraws  from  an  institution.  The 
Secretary  does  not  believe  that  it  is 
better  for  the  student  to  owe  a  debt  on 
a  Title  IV,  HEA  program  loan  rather 
than  owing  money  to  the  institution.  A 
student  who  defaults  on  a  Title  IV,  HEA 
program  loan  is  barred  from  receipt  of 
further  Title  IV,  HEA  program  funds. 
This  will  most  likely  prevent  the 
student  from  continuing  his  or  her 
education  at  any  other  institution. 
Further,  the  Secretary  believes  that  it  is 
appropriate  to  require  the  return  of 
funds  to  the  Title  IV,  HEA  programs, 
where  they  will  be  available  to  students 
who  are  continuing  to  receive  an 
education. 

Changes:  None. 

Comments:  Seventeen  commenters 
contended  that  a  student's  scheduled 
cash  payment  should  be  limited  to  the 


amount  of  institutional  charges  a 
student  is  responsible  for  paying  at  the 
beginning  of  the  student's  program;  it 
should  not  include  the  amount  of  other 
sources  of  aid  that  Was  not  received  by 
the  student  at  the  time  of  withdrawal. 
The  commenters  suggested  that 
scheduled  cash  payment  be  defined  as 
the  amount  of  institutional  charges 
minus  the  amount  of  aid  awarded  to  the 
student.  One  commenter  suggested  that, 
alternatively,  an  institution  should 
calculate  the  percentage  of  costs  to  be 
paid  by  aid  and  by  the  student  at  the 
time  of  enrollment.  The  institution 
should  apply  the  appropriate  refund 
policy  and  retain  no  more  than  the 
percentage  of  the  total  amount  the 
school  has  earned  from  each  source.  The 
commenter  felt  that  this  would  ensure 
that  both  the  government  and  the 
student  pay  their  share  of  expenses 
while  the  school  receives  no  more  than 
the  amount  earned.  One  commenter 
asserted  that  an  institution  should  only 
l^  required  to  hold  a  student 
accountable  for  any  cash  payments 
against  institutional  charges  that  are  due 
at  the  time  the  student  withdraws.  One 
commenter  asserted  that  this  provision 
creates  an  inequity  between  students 
who  have  not  received  their  financial 
aid  at  the  same  rate.  Seventy-six 
commenters  believed  that  a  student's 
scheduled  cash  payment  should  be 
attributed  to  payment  periods  as  it  was 
in  the  past.  The  commenters  feel  that  it 
is  unreasonable  to  hold  a  student 
accountable  for  charges  that  were 
scheduled  to  be  covered  by  sources  of 
aid. 

Discussion:  The  Secretary  found  that 
the  recommended  alternatives  for 
calculating  unpaid  charges  based  on  the 
amount  of  student  financial  assistance 
awarded  to  a  student,  rather  than  the 
amount  of  student  financial  assistance 
received  by  the  student  at  the  time  of 
his  or  her  withdrawal,  did  not 
adequately  address  all  the  areas  of 
concern  that  are  currently  addressed  by 
the  existing  provisions  on  unpaid 
charges.  As  stated  previously,  a  refund 
is  calculated  by  determining  how  much 
money  the  institution  has  earned  against 
the  total  contract  price,  and  then 
returning  all  unearned  funds.  The 
Secretary  believes  that  this  calculation 
must  be  based  on  information  available 
at  the  time  the  student  withdraws  from 
the  institution.  Also,  a  student  is 
awarded  Title  IV.  HEA  program  funds 
under  the  assumption  that  the  student 
will  remain  enrolled  for  at  least  the 
period  for  which  the  aid  is  awarded. 
Therefore,  it  is  not  accuirate  to  use  the 
amount  of  aid  awarded  to  determine  a 
refund  for  a  student  who  has  not  met  his 


or  her  enrollment  obligation  as  this  is 
not  an  accurate  indicator  of  the  amount 
of  institutional  costs  for  which  a  student 
should  be  held  responsible  at  the  time 
of  his  or  her  withdrawal.  Although  all 
Title  I\^  HEA  program  funds  awarded 
may  exceed  institutional  charges  at  the 
time  of  a  student's  enrollment,  some  of 
these  funds  may  be  disbursed  to  the 
student  for  noninstitutional  costs. 
Further,  for  various  reasons  Title  IV, 
HEA  program  funds  awarded  may  not 
be  received  by  the  time  the  student 
withdraws.  The  Secretary  believes  that 
it  is  only  at  the  point  when  a  student 
withdraws  that  the  unearned  portion  of 
institutional  charges  may  be 
determined.  In  addition,  the  Secretary 
believes  that  changing  the  calculation  of 
a  student's  unpaid  charges  to  use  the 
amount  of  aid  awarded  would 
encourage  institutions  to  overload 
students  with  Title  IV,  HEA  loans  so 
that  the  Title  IV.  HEA  program 
assistance  awarded  is  always  greater 
than  or  equal  to  institutional  charges. 

The  Secretary-  believes  that  he  has 
addressed  some  of  the  most  vital 
concerns  of  the  commenters  by  revising 
the  definition  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  for  certain  types  of 
programs.  The  revisions  will  permit 
institutions  who  charge  by  the  payment 
period  for  programs  longer  than  or  equal 
to  an  academic  year  that  are  measured 
in  clock  hours  or  credit  hours  and  do 
not  use  academic  terms  to  use  the 
payment  period  to  determine  a  student's 
reftmd,  including  the  calculation  of  a 
student's  unpaid  charges.  The  payment 
period  must  be  at  least  as  long  as  one- 
half  of  the  academic  year.  This  change 
is  discussed  in  more  detail  in  the 
section  of  the  Analysis  of  Comments 
and  Changes  that  addresses  the 
definition  of  "period  of  enrollment  for 
which  the  student  has  been  charged." 

Changes:  See  changes  to  the 
definition  of  "period  of  enrollment  for 
which  the  student  hais  been  charged." 

Comments:  Two  commenters  believe 
that  it  is  unfair  to  require  institutions  to 
retiu-n  funds  to  a  student  if  the 
subtraction  of  unpaid  charges  from  the 
initial  amount  the  institution  may  retain 
is  a  negative  amount. 

Discussion:  The  Secretary  notes  that 
the  regulations  do  not  require  an 
institution  to  return  funds  to  a  student 
if  the  subtraction  of  unpaid  charges 
from  the  initial  amount  the  institution 
may  retain  is  a  negative  amount.  The 
regulations  require  an  institution  to 
return  the  total  amount  of  Title  IV,  HEA 
program  assistance  (other  than  amounts 
received  from  the  FWS  Program)  paid 
for  institutional  charges  if  the  amount  of 
a  student's  unpaid  charges  is  greater 
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than  or  equal  to  the  amount  that  may  be 
retained  by  the  institution  under  the 
institution's  refund  poUcy. 

Changes:  None. 

Comments:  Four  commenters  believed 
that  the  unpaid  charges  provision 
directly  contradicts  the  85/15  * 
regiilations,  that  require  an  institution  to 
derive  no  more  than  85  percent  of 
revenues  from  Title  IV,  HEA  program 
funds.  One  commenter  stated  that  the 
refund  provisions  count  cash  payments 
by  students  as  the  first  funds  used 
toward  institutional  charges,  while  the 
85/15  calculation  requires  Title  IV  funds 
to  be  counted  as  the  first  funds  used  for 
payment.  Two  commenters  stated  that 
the  85/15  r^ulations  require  an 
institution  to  look  to  sources  of  income 
other  than  Title  IV,  HEA  program 
assistance.  On  the  other  hand,  the 
commenter  feels  that  the  unpaid  charges 
provision  requires  an  institution  to 
move  away  from  these  other  sources  of 
aid  since  many  institutions  provide 
funds  on  a  contingency  basis.  If  a 
student  who  received  aid  on  a 
contingency  basis  withdraws,  he  or  she 
will  be  responsible  for  the  amount  of 
assistance  that  has  not  been  received. 
One  commenter  stated  that  the  late 
disbursement  provision  allows  a  State  to 
withhold  State  aid  until  after  the  refund 
period.  The  commenter  felt  that  the 
regulations  should  be  changed  so  that  a 
student  is  not  held  responsible  for  a 
State's  failure  to  honor  its  aid 
commitment. 

Discussion:  The  Secretary  disagrees 
with  the  analysis  used  by  these 
commenters.  The  calculation  used  for 
the  85/15  regulations  makes  no 
assumption  concerning  the  order  in 
which  institutions  receive  funds,  but 
only  examines  the  composition  of  the 
total  funds  received  by  the  institution  as 
of  the  end  of  the  award  year. 
Furthermore,  to  the  extent  that  these 
refund  calculations  require  institutions 
to  recover  earned  funds  from  sources 
other  than  Title  IV  assistance, 
institutions  whose  eligibiUty  may  be  at 
risk  imdpr  the  85/15  regulations  may 
benefit  from  the  increase  in  the 
percentage  of  funds  received  from 
sources  other  than  the  Title  IV 
programs.  The  Secretary  cannot  control 
the  extent  to  which  other  parties  make 
aid  available  only  on  a  contingency 
basis,  and  the  institution  will  be 
primarily  responsible  for  determining 
what  steps  are  taken  to  ensure  that  it 
will  be  able  to  recover  earned  funds 
under  its  contract  with  the  student. 

The  regulations  permit  an  institution 
to  count  late  disbursements  of  State  aid 
to  reduce  a  student's  unpaid  charges  "in 
accordance  with  the  applicable  State's 
written  late  disbursement  policies."  The 


regulations  set  a  maximimi  period  of 
time  (60  days)  beyond  which  late 
disbursements  of  State  aid  will  not  be 
counted.  States  and  other  sources  of 
student  financial  assistance  set  the 
requirements  and  procedures  for  the 
attainment  of  aid  that  they  provide.  If 
another  source  of  assistance  is  not 
providing  the  assistance  in  accordance 
with  applicable  procedures,  an 
institution  must  deal  directly  with  that 
source  to  resolve  the  issue.  The 
Secretary  does  not  believe  it  is 
appropriate  to  interfere  with  these 
decisions.  However,  the  Secretary 
encourages  other  sources  of  aid  to  keep 
the  best  interests  of  the  students  in 
mind. 

Changes:  None. 

Comments:  One  commenter  stated 
that  they  did  not  feel  it  was  bad  to 
charge  students  for  a  program  up-front. 
The  commenter  noted  that  this  benefits 
the  student  by  ensuring  that  there  will 
be  no  increases  in  institutional  charges 
over  the  course  of  the  program.  Further, 
the  commenter  stated  that  these 
students  are  not  actually  required  to  pay 
the  full  amount  of  institutional  charges 
up  frY>nt.  but  billed  throughout  the 
program. 

Discussion:  How  an  institution 
chooses  to  charge  a  student  is  purely  an 
institutional  decision.  However,  as 
stated  above,  the  Secretary  encourages 
institutions  to  charge  by  the  minimum 
periods  of  enrollment  specified  in  the 
regulations  in  order  to  reduce  a 
student's  liability  should  he  or  she 
withdraw  from  the  institution.  The 
Secretary  commends  those  institutions 
who  seek  to  ensure  that  institutional 
charges  are  net  raised  over  the  course  of 
a  student's  program.  However,  the 
Secretary  believes  that  an  institution 
can  commit  to  keeping  institutional 
charges  static  without  holding  students 
liable  for  the  entire  cost  of  a  program 
up-front.  The  Secretary  would  like  to 
clarify  that  in  determining  the  period  of 
enrollment  for  which  the  student  had 
been  charged,  he  is  most  concerned 
with  a  student's  period  of  liability.  For 
an  institution  that  "contracts"  with  a 
student  for  an  entire  program,  but  bills 
the  student  in  increments  throughout 
the  program,  the  institution  may  use  the 
billing  periods  as  the  period  of 
enrollment  for  which  the  student  is 
charged  provided  that:  (1)  the  student  is 
not  held  liable  for  any  amount  beyond 
the  billing  period  that  he  or  she  is 
currently  attending;  and  (2)  the  billing 
periods  meet  the  regulatory  definition  of 
"period  of  enrollment  for  which  the 
student  has  been  charged." 

Changes:  None. 

Comments:  Five  commenters 
contended  that  an  institution  should  be 


permitted  to  automatically  rredit  to  a 
student's  account  any  portion  of  a 
refund  that  is  scheduled  to  go  to  the 
student  if  the  student  had  unpaid 
institutional  charges.  However,  one  of 
these  commenters  felt  that  an  institution 
should  be  required  to  inform  the  student 
in  writing  that  the  portion  of  the  refund 
that  was  to  be  returned  to  the  student 
has  been  applied  to  unpaid  institutional 
charges. 

Discussion:  Upon  further 
examination,  the  Secretary  has  decided 
that  it  is  permissible  for  an  institution 
to  automatically  credit  any  calculated 
refund  amount  slotted  for  return  to  a 
student  if  the  student  owes  a  repayment 
of  noninstitutional  funds  or  has  unpaid 
charges  that  he  or  she  owes  to  the 
institution.  Section  484B  requires  that 
an  institution  have  in  effect  a  fair  and 
equitable  refund  policy  under  which  the 
institution  refunds  unearned 
institutional  charges.  By  using  the 
amount  of  the  refund  due  to  a  student 
to  cover  unpaid  charges,  an  institution 
would  be  covering  charges  that  had 
been  earned  by  the  institution  for  the 
portion  of  the  period  of  enrollment  for 
which  the  student  was  in  attendance. 
The  Secretary  agrees  that  an  institution 
must  inform  all  students  in  writing  that 
the  portion  of  the  refund  that  was  to  be 
returned  to  the  student  has  been  applied 
to  unpaid  institutional  charges.  Further, 
as  this  would  be  a  part  of  an 
institution's  refund  policy,  an 
institution  must  inform  all  prospective 
and  currenUy  enrolled  students  of  this 
pohcy  in  the  urritten  statement  required 
under  §  668.22(a)(2).  This  change 
represents  a  change  in  policy  and 
requires  no  change  to  regulatory 
language. 

Changes:  None. 

Comments:  Seven  commenters 
requested  that  the  Secretary  reconsider 
the  provision  proposed  in  the  February 
28,  1994  NFRM  that  provided  that  an 
institution  would  not  have  to  return  any 
refund  of  $25  or  less.  One  commenter 
suggested  that  the  Secretary  provide  that 
an  institution  would  not  have  to  return 
any  refund  of  $300  or  less.  The 
commenters  felt  that  it  is  uiu«asonable 
to  require  an  institution  to  expend  the 
administrative  resources  necessary  to 
make  refunds  of  such  a  small  amount. 
Two  commenters  felt  that  section  490  of 
the  HEA  does  not  preclude  the  Secretary 
bom  permitting  this.  The  commenters 
felt  that  the  bulk  of  the  administrative 
costs  of  processing  the  refund  do  come 
after  the  refund  is  calculated.  Further, 
the  commenters  stated  that  because  the 
administrative  fee  is  a  small  percentage 
of  the  charges,  it  does  not  cover  the  cost 
of  processing  the  refunds. 
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Discussion:  Upon  further 
consideration  and  in  response  to 
commenters,  the  Secretary  has  decided 
to  permit  an  institution  to  not  pay  a 
refund  if  the  institution  demonstrates 
that  the  amount  of  the  refund  would  be 
$25  or  less,  provided  that  the  institution 
has  obtained  written  authorization  from 
the  student  in  the  enrollment  agreement 
to  retain  any  amount  of  the  refund  that 
would  be  allocated  to  the  Title  IV,  HEA 
loan  programs.  The  Secretary  notes  that 
an  institution  would  not  have  to 
actually  calculate  the  refund  to 
demonstrate  that  the  amount  of  the 
refund  would  be  $25  or  less  if  the 
institutional  charges  are  so  low  that  it 
would  not  be  possible  to  arrive  at  a 
refund  of  $25  or  less.  The  Secretary 
agrees  that,  in  instances  where  the  total 
refund  is  demonstrated  to  be  $25  or  less, 
no  refund  is  required  of  Federal  Fell 
Grant  funds  or  of  Title  IV,  HEA  loan 
funds,  provided  that  the  institution  has 
obtained  authorization  from  the  student 
in  the  enrollment  agreement  to  keep 
such  loan  funds.  Because  the  return  of 
funds  to  reduce  a  student's  loan  balance 
constitutes  funds  that  the  student  will 
otherwise  be  required  to  repay,  the 
institution  cannot  retain  such  funds 
without  a  student's  permission.  The 
institution  must  obtain  permission  from 
the  student  through  the  student's 
signature  on  an  enrollment  agreement 
that  the  institution  may  retain  these 
funds.  The  enrollment  agreement  must 
clearly  explain  to  a  student  that  he  or 
she  is  permitting  the  institution  to  retain 
the  funds,  rather  than  having  the  funds 
used  to  reduce  the  student's  Title  IV, 
HEA  loan  debt,  should  the  student 
withdraw.  Since  the  effective  date  of 
these  regulations  is  July  1, 1995, 
institutions  have  sufficient  time  to 
incorporate  any  necessary  changes  into 
their  enrollment  agreements  if  they 
choose  to  avail  themselves  of  this 
option.  The  Secretary  believes  that  $25 
is  the  most  reasonable  number 
suggested  for  establishing  this 
threshold. 

Changes:  Section  668.22(g)(3)(iii){B) 
has  been  added  to  provide  that  an 
institution  does  not  have  to  pay  a  refund 
if  the  institution  demonstrates  that  the 
amount  of  p  refund  would  be  $25  or 
less. 
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II 


Allocation  of  Refunds  and 
Overpayments 

Comments:  Two  commenters  stated 
that  it  was  illegal  to  designate  where 
funds  must  be  returned  after  all  Title  IV, 
HEA  program  assistance  sources  have 
been  satisfied.  Fifty-six  commenters  felt 
it  is  unfair  to  ignore  significant 
contributions  by  other  sources  of  aid  by 
requiring  that  the  majority  (if  not  all)  of 


a  refund  is  returned  to  the  Title  IV.  HEA 
programs.  Fifteen  commenters  requested 
that  the  Secretary  return  to  the  use  of 
the  fraction  or  adopt  another  method  of 
proportionately  allocating  refunds  to  the 
Title  rV,  HEA  programs  and  other 
sources  of  aid.  The  commenters  felt  that 
the  current  allocation  of  refunds 
inequitably  treats  other  sources  of  aid 
that  contribute  equally  to  a  student's 
education.  One  commenter  felt  that  this 
provision  provides  institutions  with  an 
incentive  to  withhold  disbursements  of 
aid  sources  other  than  Title  IV  until 
after  the  student  is  no  longer  entitled  to 
a  refund.  In  addition,  the  commenter 
asserted  that  the  provision  provides  a 
disincentive  for  other  sources  of  aid  to 
award  assistance,  as  most  likely  none  of 
the  aid  will  be  returned  to  its  source 
when  a  student  withdraws.  One 
commenter  contended  that  the  statute 
did  not  require  that  the  refund  to  the 
Title  IV,  HEA  programs  exceed  the 
federal  government's  portion  of 
financial  aid  received  by  the  student, 
nor  did  it  preclude  use  of  the  fraction. 

Discussion:  The  Secretary  notes  that 
section  485(a)(1)(F)  of  the  HEA  specifies 
the  order  of  return  of  funds  after  a 
refund  has  been  calculated,  including 
the  return  of  funds  to  sources  other  than 
the  Title  IV,  HEA  programs.  In  fact,  the 
Technical  Amendments  of  1993 
changed  section  485  of  the  HEA  to 
specify  that  refunds  may  be  returned  to 
other  sources  of  student  assistance  only 
after  the  refund  is  returned  to  the  Title 
IV,  HEA  program  funds  in  the  specified 
order  of  allocation.  The  Secretary 
further  notes  that  funds  are  to  be 
returned  to  the  Title  IV,  HEA  programs 
(and  other  sources  of  aid)  only  up  to  the 
amount  awarded  to  the  student  under 
those  programs.  The  Secretary 
recognizes  that  some  States,  institutions, 
or  private  sources  of  aid  may 
deliberately  withhold  funds  from 
otherwise  eligible  students  who  have 
received  Title  IV,  HEA  program 
assistance.  This  is  a  decision  over  which 
the  Secretary  has  no  control. 

Changes:  None. 

Refund  Dates 

Comments:  One  commenter  felt  that 
tutorial,  computer  assisted  instruction, 
counseling,  academic  advising,  study 
group  notes,  and/or  dormitory  records 
should  be  admissible  forms  of 
documentation  for  determining  a 
student's  last  date  of  attendance. 

Discussion:  An  institution  may  use 
documentation  that  it  believes  is 
appropriate  to  demonstrate  that  a 
student  has  remained  in  academic 
attendance  through  a  specified  point  in 
time.  The  institution  must  demonstrate 
that  a  last  date  of  class  attendance  is 


based  on  an  event  that  the  institution 
routinely  monitors  and  is  confirmed  by 
an  employee  of  the  institution.  With  the 
exception  of  dormitory  records,  the 
examples  listed  above  may  be 
acceptable  forms  of  documentation  if  * 
the  institution  can  demonstrate  that 
they  meet  these  requirements.  The 
Secretary  does  not  consider  dormitory 
records  to  be  a  proper  form  of 
documentation  of  attendance  as  they 
indicate  only  that  the  student  may  have 
been  physically  present  at  the 
institution  for  a  longer  period  of  time 
without  providing  assurances  that  the 
student  was  attending  classes. 

Changes:  None. 

Comments:  Fifty-two  commen'ers  felt 
strongly  that  a  student  who  takes  an 
approved  leave  of  absence  should  not  be 
counted  as  a  withdrawal  for  refund  and 
repayment  purposes.  Fourteen 
commenters  stressed  that  there  is  a 
difference  between  a  student  who 
officially  withdraws  or  drops  out  and  a 
student  who  intends  to  continue  his  or 
her  education  in  a  program  by  taking  a 
leave  of  absence  from  an  institution. 
The  commenters  noted  that  frequently  a 
student  must  take  a  leave  of  absence  for 
circumstances  beyond  his  or  her 
control.  Five  commenters  contended 
that  this  provision  unfairly  affects 
nontradiiional  students  with  child  care 
needs,  work  scheduling  problems, 
military  reserve  duty  and/or  short-term 
medical  problems,  and  denies  them  the 
access  to  education  that  the  student  aid 
programs  are  supposed  to  guaranty.  One 
commenter  felt  that  this  provision  is 
unfair  to  students  affected  by  natural 
disasters  who  are  forced  to  take  a  leave 
of  absence. 

Several  commenters  described  what 
they  felt  were  unfair  consequences  of 
this  provision.  Thirty-two  commenters 
felt  that  this  provision  creates  too  much 
additional  paperwork  and  burden  for 
institutions,  lenders,  and/or  students 
since  a  refimd  must  be  processed,  the 
lender  informed  of  the  withdrawal,  and 
the  student  must  reapply  for  Title  IV, 
HE.\  assistance  when  he  or  she  returns 
to  the  institution.  Thirty-seven 
commenters  believed  that  it  is  unfair  to 
require  a  student  to  pay  another 
origination  fee  to  secure  a  Title  IV.  HE.\ 
loan  upon  re-enrollment.  Nineteen 
commenters  noted  that  it  may  be  more 
difficult  for  a  returning  student  who 
only  has  a  short  period  of  enrollment 
left  to  find  a  lender  to  make  a  loan  for 
a  small  amount.  One  commenter  noted 
that  the  process  of  canceling  and 
reapplying  for  a  loan  is  unduly 
complicated,  especially  where  a  student 
is  crossing  over  award  years.  Twenty- 
five  commenters  felt  that  this  provision 
will  place  a  great  financial  burden  on 
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students.  Eight  cominenters  believed 
that  the  financial  and/or  the 
administrative  burden  placed  on 
students  who  take  a  leave  of  absence 
will  cause  more  students  to  completely 
•withdraw  from  the  institution.  Five 
commenters  feh  that  this  would 
increase  the  institution's  withdrawal 
rate  and.  therefore,  jeopardize  the 
institution's  administrative  capability. 
Three  commenters  believed  that  this 
provision  could  cause  institutions  to  not 
approve  any  leaves  of  absence,  and 
therefore  students  would  drop  out.  Six 
commenters  contended  that  requiring 
the  repayment  of  loan  funds  during  a 
time  of  personal  upheaval  may  cause 
students  to  be  unable  to  return  to  school 
and  increases  the  likelihood  of  default. 
Eight  commenters  felt  that  a  student 
who  takes  a  leave  of  absence  will  have 
his  or  her  financial  aid  reduced  below 
what  the  student  requires.  Three 
commenters  contended  that  this 
provision  will  add  costs  to  the  Title  IV, 
HEA  programs. 

A  few  commenters  felt  that  this 
provision  was  uimecessary.  One 
commenter  noted  that  the  student's  loan 
funds  will  have  to  be  paid  back  anyway 
if  the  student  doesn't  return  to  school. 
Two  conunenters  felt  that  the  Secretary 
should  address  the  abuse  of  institutions 
not  calculating  a  refund  for  students 
who  do  not  return  irom  a  leave  of 
absence  by  aggressively  enforcing  that 
provision,  not  by  requiring  a  leave  of 
absence  to  be  treated  as  a  withdrawal. 

A  few  commenters  made  observations 
of  the  temporary  nature  of  most  leaves 
of  absence  and  suggested  limitations 
that  the  Secretary  could  place  on  leaves 
of  absence  to  guard  against  abuse  if  the 
Secretary  permitted  an  institution  to 
consider  students  on  certain  leaves  of 
absence  to  still  be  enrolled.  Two 
commenters  felt  that  interruptions 
caused  by  a  leave  of  absence  are  usually 
temporary  and  are  usually  resolved  in 
30  to  60  days.  One  commenter  noted 
that  the  regulations  for  the  FFEL 
program  prohibit  an  institution  from 
charging  a  student  for  a  leave  of 
absence.  The  commenter  noted  that  this 
provides  an  incentive  to  schools  to  be 
selective  in  granting  a  leave  of  absence. 
Two  commenters  suggested  that  the 
Secretary  permit  a  student  to  take  a 
leave  of  absence  for  30  days  or  less 
without  requiring  that  the  student  be 
counted  as  a  withdrawal  for  refund 
purposes.  One  commenter  suggested 
that  a  student  be  permitted  to  take  one 
leave  of  absence  not  to  exceed  60  days 
within  an  academic  year  or  calendar 
year.  One  commenter  suggested  that  if 
the  student  did  not  return  from  the 
leave  of  absence,  the  student's  date  of 
withdrawal  would-be  the  last  date  of 
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attendance.  One  commenter  stated  that 
this  would  be  similar  to  State  law  in 
Texas  which  allows  a  student  to  take  a 
leave  of  absence  for  a  minimum  of  three 
days  and  a  maximum  of  thirty.  State  law 
also  limits  a  student  to  one  leave  of 
absence  every  twelve  months.  Three 
commenters  suggested  that  the  Secretary 
could  protect  Title  IV.  HEA  program 
funds  by  requiring  that  funds  for  a 
student  on  a  leave  of  absence  be  held  in 
an  escrow  account  until  the  student 
returns.  One  commenter  suggested  that 
an  institution  be  required  to  make  a 
refund  to  a  student  who  has  not 
returned  from  a  leave  of  absence  within 
30  days  of  the  scheduled  date  of  return 
or  the  date  the  student  notified  the 
institution  that  he  or  she  did  not  intend 
to  return  from  the  leave  of  absence. 

Discussion:  Upon  further 
consideration  of  the  commenters' 
concerns,  the  Secretary  has  decided  to 
allow  institutions  to  treat  a  student  on 
an  approved  leave  of  absence  as 
enrolled  for  purposes  of  this  section.  In 
the  April  29. 1994  final  regulations,  the 
Secretary  stated  that  all  students  on  a 
leave  of  absence  must  be  treated  as 
having  withdrawn  from  an  institution 
for  purposes  of  calculating  a  refund  in 
order  to  ensure  consistency  among  the 
Title  rv  HEA  programs,  some  of  which 
considered  the  student  to  have 
withdrawn  and  some  of  which 
considered  the  student  to  still  be 
enrolled.  To  achieve  this  consistency 
while  addressing  the  concerns  of  the 
commenters,  a  student  on  an  approved 
leave  of  absence  is  no  longer  considered 
to  have  withdrawn  from  an  institution 
for  purposes  of  all  Title  IV,  HEA 
programs.  Also,  a  Title  IV,  HEA  program 
loan  borrower  on  an  approved  leave  of 
absence  is  not  considered  to  have 
withdrawn  from  an  institution,  for 
purposes  of  terminating  the  student's  in- 
school  status.  Although  the  Secretary  is 
concerned  with  abuse  in  this  area,  the 
Secretary  agrees  that  requiring  an 
institution  to  treat  a  student  on  a  leave 
of  absence  as  having  withdrawn  from 
the  institution  in  all  cases  is  unduly 
burdensome,  both  administratively  and 
financially,  for  the  student,  the 
institution,  and  lenders.  The  Secretary 
notes  that  it  is  the  practice  of  the 
Department  to  provide  specific  relief  to 
students  and  institutions  affected  by 
certain  natural  disasters.  An  institution 
is  not  permitted  to  waive  statutory  and 
regulatory  requirements  unless 
otherwise  permitted  to  do  so  by 
regulation  or  law. 

The  Secretary  agrees  that  certain 
limitations  need  to  be  set  on  the 
granting  of  leaves  of  absences  by 
institutions.  The  Secretary  agrees  with 
the  commenter  that  suggested  that  an 


approved  leave  of  absence  be  limited  to 
60  days  and  that  only 'one  leave  of 
absence  be  granted  to  a  student  within 
any  twelve-month  period.  As  stated 
previously,  the  Searetary  believes  it  is 
clear  that  Title  IV,  HEA  program  funds 
are  designed  for  students  who  are 
receiving  an  education.  Although  the 
Secretary  agrees  that  absences  for  short 
periods  of  time  (60  days  or  less)  may  be 
necessary,  the  Secretary  believes  it  is 
unfair  to  the  taxpayer  and  other 
students  to  tie  up  Title  IV.  HEA  funds 
for  students  who  will  not  be  receiving 
any  education  for  an  extended  period  of 
time.  The  Secretary  also  believes  that 
the  hkelihood  that  a  student  will  return 
to  an  institution  from  a  leave  of  absence 
decreases  as  the  length  of  the  leave  of 
absence  increases.  The  Secretary  does 
not  believe  that  it  is  unreasonable  to 
require  a  student  who  has  been  absent 
from  an  institution  for  over  60  days  to 
reapply  for  Title  IV,  HEA  program  ftmds 
upon  his  or  her  return  to  the  institution. 

The  Secretary  also  agrees  with  the 
commenter  who  felt  that  prohibiting  an 
institution  bom  charging  a  student  for  a 
leave  of  absence  provides  an  incentive 
to  schools  to  be  selective  in  granting  a 
leave  of  absence.  Therefore,  the 
Secretary  requires  that  an  approved 
leave  of  absence  may  not  involve 
additional  charges  by  the  institution  to 
the  student.  The  Secretary  also  believes 
it  is  important  to  prevent  falsification  of 
leaves  of  absences.  In  order  to  have 
evidence  that  a  student  has  requested  a 
leave  of  absence  the  Secretary  requires 
that,  in  order  for  a  leave  of  absence  to 
be  approved,  the  student  must  request 
the  leave  of  absence  in  writing. 
The  Secretary  agrees  with  the 
commenter  who  suggested  that  if  the 
student  does  not  return  from  an 
approved  leave  of  absence,  the  student's 
date  of  withdrawal  should  be  the  last 
date  of  attendance.  The  Secretary 
believes  that,  consistent  with  other 
provisions  in  this  section,  this  last  date 
of  attendance  must  be  documented  by 
the  institution.  The  Secretary  believes 
this  is  also  an  appropriate  date  of 
withdrawal  for  a  student  who  takes  a 
leave  of  absence  that  is  not  approved  in 
accordance  with  the  regulations,  as  a 
student  in  this  situation  must  be  treated 
as  a  withdrawal  for  purposes  of  this 
section. 

The  Secretary  agrees  with  the 
commenter  who  suggested  that  an 
institution  be  reouired  to  make  a  refund 
to  a  student  who  has  not  returned  from 
a  leave  of  absence  within  30  days  of  the 
expiration  of  the  leave  of  absence  or  the 
date  the  student  notified  the  institution 
that  he  or  she  did  not  intend  to  return 
from  the  leave  of  absence,  whichever  is 
earlier. 


The  Secretary  has  also  added 
provisions  for  the  timely  payment  of  a 
refund  to  a  student  who  takes  a  leave  of 
absence  that  is  not  approved  in 
accordance  with  the  regulations.  If  a 
student  takes  a  leave  of  absence  that  is 
not  approved  in  accordance  with  the 
regu'alions,  the  institution  must  pay  a 
refund  due  to  a  student  within  30  days 
after  the  last  recorded  date  of  class 
attendance,  as  documented  by  the 
institution. 

Changes:  Changes  have  been  made  to 
§§  668.22(a)(l)(ii),  mm),  and  (h)(2)(iv) 
to  remove  language  that  would  have 
required  an  institution  to  treat  a  student 
on  a  leave  of  absence  as  a  withdrawal 
for  purposes  of  this  section.  Section 
668.22(j)(l)(ii)  has  been  amended  to 
define  the  withdrawal  date  for  a  student 
who  does  not  return  to  the  institution  at 
the  expiration  of  an  approved  leave  of 
absence  or  takes  a  leave  of  absence  that 
is  not  approved,  as  the  student's  last 
recorded  date  of  class  attendance  as 
documented  by  the  institution.  Section 
668.22(j)(2)  has  been  added  to  specify 
that  a  leave  of  absence  is  approved  for 
purposes  of  this  section  if  no  other  leave 
of  absence  has  been  granted  within  a 
twelve-month  period,  the  leave  of 
absence  does  not  exceed  60  days,  the 
student  makes  a  written  request  to  be 
granted  the  leave  of  absence,  and  the 
leave  of  absence  does  not  involve 
additional  charges  by  the  institution  to 
the  student  Section  668.22(j){4)(iii)(A) 
has  been  amended  to  require  that  an 
institution  pay  a  refund  that  is  due  to  a 
student  who  does  not  return  to  the 
institution  at  the  expiration  of  an 
approved  leave  of  absence,  within  30 
days  of  the  date  of  expiration  of  the 
leave  of  absence.  Section 
668.22(j)(4)(iii)(B)  has  been  added  to 
require  that  an  institution  pay  a  refund 
that  is  due  to  a  student  who  is  taking  an 
unapproved  leave  of  absence,  within  30 
days  after  the  student's  last  recorded 
date  of  class  attendance  as  documented 
by  the  institution. 

Appendix  A,  Standards  for  Acceptable 
Rehind  Policies  by  Participating 
Institutions 

Comments:  Four  commenters 
contended  that  the  requirement  that 
institutions  use  the  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions 
refund  policy  when  no  State  or 
accrediting  agency  standards  exist  and 
the  pro  rata  refund  policy  does  not 
apply  further  complicates  the  refund 
process  and  is  unduly  costly.  Five 
commenters  felt  that  the  Secretary  had 
exceeded  bis  statutory  authority  by 
mandating  use  of  Appendix  A, 
Standards  for  Acceptable  Refund 


PoUcies  by  Participating  Institutions  iq 
certain  situations  to  fix  a  loophole  in  the 
law.  The  commenters  contended  that 
any  loophole  must  be  fixed  by  changing 
the  law. 

Discussion:  As  the  Secretary  has 
consistently  stated,  the  Secretary 
believes  the  Amendments  of  1992 
clearly  give  every  student  who  receives 
Title  IV,  HEA  program  assistance  the 
right  to  a  fair  and  equitable  refund  as 
defined  in  the  statute.  The  Secretary 
notes  that  there  are  instances  wherein 
an  institution's  State  and  accrediting 
agency  do  not  have  specific  refund 
policies  and  a  particular  student  is  not 
entitled  to  a  pro  rata  refund.  In  such  a 
case,  the  Secretary  has  afforded  these 
students  access  to  a  fair  and  equitable 
refund  policy  as  required  by  law.  The 
Secretary  is  committed  to  providing  an 
acceptable  refund  standard  in  the 
absence  of  all  other  standards. 

Changes:  None. 

Comments:  One  commenter  felt  that 
the  provisions  of  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions  are 
arbitrary,  do  not  take  into  account  the 
actual  expenses  incurred  by  students 
who  withdraw,  goes  beyond  the 
industry  standard  developed  by  the 
National  Association  of  College  and 
University  Business  Officers 
(NACUBO).  and  is  not  in  conformance 
with  generally  acceptable  accounting 
principles.  The  commenter  noted  that 
Appendix  A,  Standards  for  Acceptable 
Refund  Policies  by  Participating 
Institutions  does  not  address  unofficial 
withdrawals.  One  commenter  felt  that 
the  requirements  of  Appendix  A. 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions  are 
unnecessarily  burdensome.  In 
particular,  the  commenter  contended 
that,  while  it  is  reasonable  for  an 
institution  to  have  the  amount  of  tuition 
to  be  refunded  reviewed  by  the 
governing  board  and  subject  to 
consumer  comment,  it  is  unreasonable 
to  require  the  same  review  of  all 
decisions  affecting  institutional  refund 
pohcies. 

One  commenter  feh  that  it  is 
impossible  for  an  institution  to  comply 
with  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  if  the 
institution  is  not  allotted  a  reasonable 
period  of  time  to  implement  the  various 
administrative  requirements.  The 
commenter  felt  it  was  inexcusable  that 
the  Secretary  did  not  provide  an 
example  of  an  Appendix  A.  Standards 
for  Acceptable  Refund  Policies  by 
Participating  Institutions  calculation  in 
the  preamble  to  the  regulations. 


Discussion:  The  Secretary  agrees  that 
certain  aspects  of  Appendix  A, 
Standards  for  Acceptable  Refund 
PoUcies  by  Participating  Institutions  are 
unduly  burdensome  for  institutions. 
The  Secretar>'  therefore  decided  to 
replace  Appendix  A.  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  with  a  Federal 
refund  calculation  incorporated  into  the 
regulations  themselves.  The  percentage 
calculation  of  the  refund  under  the 
Federal  refund  calculation  has  not 
changed  from  the  calculation  required 
under  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  of  the  April 
29.  1994  final  regulations.  However,  the 
Secretary  has  agreed  to  eliminate  the 
majority  of  the  administrative 
requirements  of  Appendix  A.  Standards 
for  Acceptable  Refund  Policies  by 
Participating  Institutions  from  the 
Federal  refund  calculation.  Instead,  the 
Secretary  believes  it  is  reasonable  to 
require  an  institution  to  use  any 
applicable  guidance  for  the  calculation 
of  a  pro  rata  refund  under  this  section 
to  calculate  a  refund  under  the  Federal 
refund  calculation.  The  Secretary 
believes  that  this  will  reduce 
administrative  burden  for  institutions 
because,  by  law.  all  institutions  must  be 
famihar  with  the  pro  rata  refund 
requirements  in  order  to  calculate  the 
pro  rata  refund  for  first-time  students 
who  withdraw  on  or  before  the  60 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged.  In  addition  to  the 
reduction  in  institutional  burden,  these 
more  limited  provisions  would  continue 
to  provide  the  Secretary  with  the 
protection  necessary  to  reduce  fraud 
and  abuse. 

The  Secretary  has  therefore  adopted 
the  following  provisions  from  the  pro 
rata  refund  provisions  in  the  Federal 
refund  provisions:  (1)  An  institution 
may  exclude  from  the  calculation  of  a 
Federal  refund  under  this  paragraph  a 
reasonable  administrative  fee  as  defined 
by  regulation;  (2)  As  defined  by 
regulation,  an  institution  may  exclude 
from  the  calculation  of  a  Federal  refund 
the  documented  cost  to  the  institution 
of  unretumable  equipment  or  of 
returnable  equipment  if  the  student 
does  not  return  the  equipment;  (3)  An 
institution  may  not  delay  its  pajTnent  of 
the  portion  of  a  refund  allocable  to  a 
Title  rv,  HEA  program  or  a  lender  by 
reason  of  the  process  for  return  of 
equipment  specified  in  the  regulations; 
(4)  "Room"  charges  do  not  include 
charges  that  are  passed  through  the 
institution  from  an  entity  that  is  not 
under  the  control  of.  related  to.  or 
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affiliated  with  the  institution;  and  (5) 
"Other  charges  assessed  the  student  by 
the  institution"  do  not  include  fees  for 
group  health  insurance,  if  this  insiuance 
is  required  for  all  students  and  the 
purchased  coverage  remains  in  effect  for 
the  student  throughout  the  period  for 
which  the  student  was  charged.  The 
Secretary  expects  institutions  to  follow 
any  policy  guidance  issued  for  these 
areas  of  the  regulations  as  it  relates  to 
the  calculation  of  pro  rata  refunds. 

As  the  commenter  pointed  out. 
Appendix  A,  Standards  for  Acceptable 
Rehind  Pob'cies  by  Participating 
Institutions  required  that  a  refund  be 
calculated  for  only  those  students  who 
notified  the  institution  in  writing  of 
their  withdrawal.  The  Secretary  has 
made  the  Federal  refund  calculation 
applicable  to  all  students  who  withdraw 
from  the  institution.  The  Secretary 
believes  that  the  HEA  makes  clear  that 
students  who  withdraw  from  an 
institution  for  whatever  reason  are 
entitled  to  any  refund  owed  in 
accordance  with  the  law  and  applicable 
regulations,  and  therefore,  corrects  a 
provision  that  excluded  students  who 
do  not  officially  withdraw  from  the 
institution  from  the  benefits  of  a  fair  and 
equitable  refund  calculation. 

As  stated  above,  the  Secretary  agrees 
that  certain  administrative  aspects  of 
Appendix  A,  Standards  for  Acceptable 
Rehind  Policies  by  Participating 
Institutions  are  unduly  burdensome  for 
institutions.  Therefore,  for  the  1994-95 
award  year,  the  Secretary  expects  an 
institution  to  be  able  to  demonstrate  that 
it  has  made  (and  will  continue  to  make) 
an  effort  to  implement  as  many  of  the 
administrative  aspects  of  Appendix  A. 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions  as  . 
it  reasonably  can  until  these  regulations 
become  effective.  However,  the 
Secretary  expects  that  all  institutions 
that  are  required  to  calculate  refunds 
under  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  have  properly 
calculated  the  percentage  of 
institutional  charges  that  must  be 
refunded. 

Changes;  Section  668.22(b)(l)(iv)  has 
been  changed  to  require  that,  if  the  pro 
rata  refund  calculation  does  not  apply 
and  no  State  or  accrediting  agency 
refund  standards  exist,  an  institution 
must  provide  a  refund  of  at  least  the 
larger  of  the  institution's  refund  policy 
or  the  Federal  Refund  Calculation 
specified  in  this  section,  instead  of  the 
refund  standards  contained  in 
Appendix  A,  Standards  for  Acceptable 
Refiind  Poficies  by  Participating 
Institutions  to  this  part.  Accordingly, 
Appendix  A,  Standards  for  Acceptable 


Refund  Policies  by  Participating 
Institutions  has  been  removed  from  this 
part. 

A  new  section  668.22(d)  has  been 
added  to  define  the  Federal  refund 
calculation. 

Comments:  Two  commenters  felt  that 
no  appropriate  rationale  was  provided 
for  the  required  calculations  of  a  refund 
under  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions.  The 
commenters  reasoned  that  since 
Appendix  A,  Standards  for  Acceptable 
Refrtnd  Policies  by  Participating 
Institutions  was  created  to  provide  a 
standard  until  the  approval  of 
accrediting  agency  standards  is 
completed,  and  accrediting  agency 
standards  are  not  being  approved,  the 
purpose  of  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  is  moot  and  it 
should  be  deleted.  One  commenter  felt 
that  requiring  institutions  to  provide 
refunds  for  students  through  the  50 
percent  point  seems  extreme  and  may 
force  an  institution  to  reduce  or 
eliminate  services  required  under 
administrative  capability  such  as 
counseling,  job  placement  and  academic 
advisement.  One  commenter  felt  it  is 
unreasonable  to  expect  an  institution  to 
meet  the  standards  of  section  VIII  (the 
actual  calculation  of  the  refund  amount) 
as  it  would  mean  expending  significant 
effort  for  a  result  that  did  not 
significantly  affect  students.  The 
commenter  cited  no  more  than  a  12 
percent  difference  between  the  refund 
amount  provided  under  Appendix  A, 
Standards  for  Acceptable  Refund 
Policies  by  Participating  Institutions 
and  the  refund  amount  provided  under 
jtadfistitutional  policy.  Four 
commenters  felt  that  the  refund 
requirements  of  Appendix  A,  Standards 
for  Acceptable  Refund  Policies  by 
Participating  Institutions  should  not 
extend  beyond  the  20  percent  point  in 
time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged  or 
only  through  the  third  week  of 
instruction.  The  commenter  felt  that 
measuring  in  weeks  is  easier  for  an 
auditor  to  follow. 

Discussion:  As  stated  in  the  February 
28, 1994  NPRM,  the  Secretary  sought  to 
develop  a  refund  policy  that  pro\'ides  a 
reasonable  amount  of  protection  for 
continuing  students.  The  Secretary 
adapted  a  proportionate  calculation  that 
is  similar  to  refund  policies  used  by 
many  proprietary  institutions.  The 
Secretary  does  not  believe  it  is 
unreasonable  to  provide  a  student  with 
a  refund  of  at  least  25  percent  of 
institutional  charges  if  the  student 
withdraws  between  the  25  percent  and 


the  50  percent  point  in  the  student's 
period  of  enrollment  for  which  the 
student  has  been  charged.  Although  one 
commenter  noted  that  the  refund 
amount  did  not  vary  greatly  from  the 
amount  provided  under  its  institutional 
refund  policy,  the  Secretary  has  had 
experience  with  institutional  refund 
policies  that  are  far  from  adequate.  The 
Secretary  has  not  specified  how  an 
institution  must  determine  the  point  in 
time  that  a  student  has  withdrawn  from 
the  institution  for  purposes  of  a  Federal 
refund  calculation.  However,  the 
Secretary  encourages  institutions  to 
follow  the  requirements  of  §  668.22(b)(2) 
that  delineate  how  an  institution  must 
determine  the  60  percent  point  in  time 
for  purposes  of  determining  if  a  student 
is  eligible  for  a  pro  rata  refund. 

The  Secretary  does  not  agree  with  the 
commenters  who  reasoned  that  since 
Appendix  A.  Standards  for  Acceptable 
Refund  Pohcies  by  Participating 
Institutions  was  created  to  provide  a 
standard  until  the  approval  of 
accrediting  agency  standards  is 
completed,  and  accrediting  agency 
standards  are  not  being  approved,  the 
purpose  of  Appendix  A,  Standards  for 
Acceptable  Refund  Pohcies  by 
Participating  Institutions  is  moot  and  it 
should  be  deleted.  To  the  contrary, 
because  the  Department  chose  not  to 
mandate  that  all  accrediting  agencies 
have  refund  poUcies,  the  Secretary  is 
even  more  concerned  that  continuing 
students  who  are  not  guaranteed 
protection  under  an  accrediting  agency 
poUcy  (and  when  a  State  policy  does 
not  exist)  be  provided  with  a  fair  and 
equitable  refund.  The  Secretary 
continues  to  encourage  institutions  and 
accrediting  agencies  and  States  to  work 
together  in  developing  refund  standards 
which  can  be  better  suited  to  the 
particular  needs  and  circumstances  of 
individual  institiations.  As  noted  above, 
the  administrative  requirements  of 
Appendix  A,  Standards  for  Acceptable 
Refund  Policies  by  Participating 
Institutions  have  not  been  carried  over 
to  the  Federal  refund  calculation  that 
will  be  in  effect  for  the  1995-96  award 
year  and  beyond. 

Changes:  See  discussion  on  the 
removal  of  Appendix  A,  Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions  above. 

Section  668.23  Audits.  Records,  ana 
Examinations 

Comments:  One  commenter  suggesiea 
that  all  of  the  audit  requirements,  both 
financial  and  compfiance,  be  placed 
under  a  single  section  in  the  regulations 
to  facilitate  an  institution's  ability  to 
understand  all  of  the  new  audit 
requirements. 
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Discussion:  The  Secretary  does  not 
believe  that  the  centralization  of  the 
financial  and  compliance  audit 
requirements  would  make 
comprehension  of  those  requirements 
easier  for  the  affected  parties.  On  the 
contrary,  the  Secretary  believes  that  by 
providing  separate  sections  in  the 
regulations  for  the  financial  audit 
requirements  and  the  compliance  audit 
requirements,  institutions  and  third- 
party  servicers  are  more  easily  able  to 
determine  which  requirements  apply  to 
them  because  the  section  contents  are 
smaller  and  therefore  easier  to 
understand. 
Changes:  None. 
Comments:  Five  commenters 
suggested  that  a  third-party's 
cooperation  v«th  certain  entities  in  the 
conduct  of  audits,  investigations,  and 
program  reviews  authorized  by  law  of 
the  servicer  should  only  take  place 
during  the  course  of  a  review  of  a 
specific  institution  that  contracts  with 
the  servicer.  The  commenters  beheved 
that  audits,  investigations,  and  program 
reviews  of  third-party  servicers  should 
only  be  used  for  the  purpose  of 
revievdng  the  compliance  of  the 
institution  that  contracts  with  the 
servicer,  and  not  the  compfiance  of  the 
actual  third-party  servicer. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  Section 
487(c)  of  the  HEA  specifically  provides 
that  a  third-party  servicer's 
administration  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs  must  be  audited  on  an  annual 
basis.  Section  487(c)  further  provides  for 
an  emergency  action  or  the  limitation, 
suspension,  or  termination  of  the 
eligibility  of  a  third-party  servicer  to 
contract  with  any  institution.  The 
Secretary  interprets  these  statutory 
provisions  to  mean  that  third-party 
servicers  are  to  be  held  accountable 
directly  to  the  Secretary  for  violations 
by  the  servicer  of  Title  IV,  HEA  program 
requirements.  Therefore,  the  Secretary 
believes  that  third-party  serviters  must 
be  required  to  cooperate  with  approved 
entities  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law  of  the  servicer  at  any 
time  and  not  just  when  an  institution  is 
being  audited,  investigated,  or  reviewed 
for  program  compliance. 
changes:  None. 
Comments:  Five  commenters 
suggested  that  references  to  the  SPRE 
should  be  clarified  to  mean  the  SPRE  for 
the  State  in  which  the  institution  that 
contracts  with  a  third-party  servicer  is 
located.  The  five  commenters  further 
suggested  that  a  SPRE  should  only  be 
able  to  conduct  a  review  of  a  third-party 
ser\'icer  if  the  SPRE  has  been  requested' 


by  the  Secretary  to  review  the 
institution  that  contracts  with  the 
servicer. 

Discussion:  SPRE  reviews  are 
governed  by  the  procedures  set  forth 
under  34  CFR  part  667.  Under  those 
procedures,  a  specific  SPRE  may  only 
review  a  third-party  servicer  that 
contracts  with  an  institution  that  is 
located  in  the  same  State  as  that  SPRE 
unless  the  institution  has  locations  in 
more  than  one  State.  If  the  institution 
has  locations  in  more  than  one  State, 
then  it  is  possible  that  a  SPRE  other 
than  the  SPRE  in  the  State  in  which  the 
institution  is  located  may  review  a 
third-party  servicer  that  contracts  with 
the  institution,  pursuant  to  34  CFR 
667.9(e).  A  SPRE  may  conduct  a  review 
of  an  institution  and  its  third-party 
servicers  even  if  the  institution  was  not 
referred  to  the  SPRE  by  the  Secretary 
pursuant  to  34  CFR  667.6. 
Changes:  None. 

Comments:  Two  commenters  argued 
that  third-party  servicers  should  not  be 
required  to  disclose  the  results  of  audits 
to  entities  other  than  the  Department  of 
Education  and  institutions  receiving  the 
third-party  servicer's  services.  One 
commenter  recommended  that  a  third- 
party  servicer  should  not  be  required  to 
provide  a  copy  of  the  servicer's  audit  to 
a  guaranty  agency  unless  the  servicer  is 
servicing  a  loan  that  was  guaranteed  by 
the  agency.  One  commenter 
recommended  striking  the  requirement 
that  a  third-party  servicer  should 
provide  a  copy  of  the  serv  icer's  audit  to 
lenders  in  the  FFEL  programs.  The 
commenter  beheved  that  if  a  third-party 
servicer  has  a  business  relationship  with 
a  lender  participating  in  the  FFEL 
programs,  the  lender  would  receive  a 
copy  of  the  servicer's  audit  under  their 
contractual  agreement.  Five  commenters 
recommended  that  third-party  servicers 
should  only  be  required  to  provide 
copies  of  audits  to  those  entities  that  are 
reviewing  an  institution  that  has  a 
contract  with  the  servicer.  The 
commenters  believed  that  this  would 
limit  the  access  of  confidential 
information. 

Discussion:  The  Secretary  disagrees 
with  the  commenters.  Under  section 
487(c)(6)  of  the  HEA,  the  Secretary  is 
authorized  to  provide  information 
obtained  as  a  result  of  audits  conducted 
under  section  487(c)  to  guaranty 
agencies,  lenders,  accrediting  agencies, 
the  Secretary  of  Veterans  Affairs,  and 
SPREs  under  subpart  1  of  part  H  of  Title 
IV.  The  Secretary  beUeves  that  by 
providing  information-sharing  among 
the  appropriate  authorized  entities  that 
the  Secretary  reUes  on  to  help  provide 
oversight  of  Title  IV.  HEA  program 
participants,  the  Secretary  is  responding 


to  Congressional  intent.  A  third-party 
servicer  acts  as  an  agent  of  the 
institution  and  is  responsible  for 
administering  a  portion  of  an 
institution's  participation.  As  such,  the 
various  entities  involved  in  program 
oversight  will  have  a  genuine  need  for 
access  to  records  of.  or  information 
about,  the  servicer.  The  Secretary 
therefore  considers  that  the  audit  results 
of  third-party  servicers  must  be 
included  in  the  information  available  to 
the  appropriate  oversight  bodies 
monitoring  institutional  compfiance 
with  Title  IV.  HEA  program 
requirements. 
Changes:  None. 

Comments:  One  commenter  was 
concerned  that  third-party  servicers  are 
required  to  disclose  privileged  cfient 
information  under  this  section  to  the 
Secretary  or  officials  designated  by  the 
Secretar>'  without  the  applicable  dient's 
knowledge.  The  conamenter  believed 
that  this  requirement  could  subject  the 
servicer  to  a  significant  liabiUty 
exposure.  The  commenter  suggested 
that  institutions  be  notified  before  the 
information  is  released. 

Discussion:  Third-party  servicers  as 
agents  of  an  institution  are  required  to 
provide  access  to  all  records  or  other 
information  applicable  to  the  third-party 
ser\'icer's  administration  of  any  aspect 
of  an  institution's  participation  in  the 
Title  IV.  HEA  programs.  A  tliird-party 
servicer  is  not  required  to  provide  to  the 
Secretary  or  to  officials  designated  by 
the  Secretary,  any  additional 
information  that  an  institution  itself  is 
not  required  to  provide  to  the  Secretary 
to  remain  in  compliance  with  the  Title 
rV,  HEA  program  requirements.  An 
institution  thus  has  no  legitimate 
ex{>ectation  that  information  regarding 
its  compliance  or  non-compliance 
would  be  withheld  from  the  Secretary. 
Since  a  third-party  servicer  provides 
access  to  information  pursuant  to 
regulation  and  statute,  there  should  be 
no  liability  exposure  to  the  servicer. 
Changes:  None. 

Comments:  One  commenter  beheved 
that  a  review  of  financial  statements 
prepared  by  a  certified  pubhc 
accountant  (CPA)  should  take  the  place 
of  a  comprehensive  compUance  audit  of 
an  institution's  participation  in  the  Title 
rV,  HEA  programs. 

Discussion:  Section  487(c)(1)  of  the 
HEA  specifically  requires  that 
institutions  have  performed  annually  an 
audit  that  examines  an  institution's 
participation  in  the  Title  IV,  HEA 
programs.  The  Secretary  does  not 
believe  that  a  financial  audit  alone  is 
sufficient  where  large  amounts  of  Title 
IV,  HEA  program  funds  are  disbursed  lo 
students  through  the  in.stitution 
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although  the  Secretary  does  consider  the 
audit  requirement  to  be  satisfied  if  the 
audit  is  conducted  in  accordance  with 
the  Single  Audit  Act  or  0MB  Circular 
A-128  or  A-133.  The  Secretary  will 
continue  to  review  the  concept  of  a 
single  audit,  for  those  institutions  that 
do  not  submit  an  audit  in  accordance 
with  the  Single  Audit  Act  or  0MB 
Circular  A-128  or  A-133,  that  covers 
both  the  fmancial  and  compliance  audit 
standards  and  may  in  the  future  adopt 
a  single  audit  concept  for  those 
institutions  upon  further  review  of  the 
new  audited  financial  statement 
requirements  under  §  668.15. 

Changes:  None. 

Comments:  One  commenter  requested 
that  the  Secretary  clarify  if  the  audit 
requirements  of  §  668.23  and 
§  682.416(e)  were  intended  to  be  the 
same.  If  the  requirements  were  intended 
to  be  the  same,  the  commenter 
requested  that  §  682.416(e)  be  modified 
to  be  consistent  with  §  668.23.  If  the 
requirements  were  not  intended  to  be 
the  same,  the  commenter  requested  that 
the  regulations  clearly  delineate  the 
differences  between  the  requirements. 

Discussion:  Section  487(c)(1)(C)  of  the 
HEA  mandates  that  third-party  servicers 
of  institutions,  lenders,  or  guaranty 
agencies  must  have  performed  an 
annual  audit  of  the  servicer's 
administration  of  any  aspect  of  the 
administration  of  the  institution's, 
lender's,  or  guaranty  agency's 
participation  in  the  Title  IV,  HEA 
programs.  Because  third-party  servicers 
of  institutions  contract  with  an 
institution  to  administer  aspects  of  the 
institution's  participation  in  the  Title 
IV,  HEA  programs,  the  Secretary 
believes  that  it  is  only  logical  that  third- 
party  servicers  of  institution  should  be 
required  to  have  the  same  audit 
requirements  as  institutions.  Likewise, 
it  is  only  logical  that  third-party 
servicers  of  lenders  or  guaranty  agencies 
are  required  to  comply  with  applicable 
audit  requirements  for  those  entities. 
The  Secretary  believes  that  the 
regulations  adequately  address  the 
individual  requirements  for  third-party 
servicers  that  contract  with  institutions 
and  third-party  servicers  that  contract 
with  lenders  or  guaranty  agencies. 

Changes:  None. 

Comments:  One  commenter  requested 
that  the  regulations  provide  for  a  single 
audit  report  to  cover  a  third-party 
servicer's  participation  in  all  of  the  Title 
IV,- HEA  programs,  including  the  FFEL 
programs. 

Discussion:  The  Secretary  disagrees 
with  the  commenter.  Third-party 
servicer  audits  for  institutions  need  to 
be  separate  from  third-party  servicer 
audits  for  lenders  or  guaranty  agencies 


because  third-party  servicers  of 
institutions  provide  markedly  different 
services  for  their  clients  than  third-party 
servicers  of  lenders  or  guaranty  agencies 
do  for  their  clients. 

Changes:  None. 

Comments:  Five  commenters 
recommended  that  the  regulations 
clarify  that  an  institution  could  use  a 
third-party  servicer's  audit,  under 
§  668.23(c)(l)(iii),  to  satisfy  the 
institution's  obligation  to  have  an  audit 
performed  of  its  compliance  with  Title 
IV,  HEA  program  requirements  in  those 
areas  that  the  servicer  has  contracted  to 
provide  services. 

Discussion:  The  Secretary  disagrees 
with  the  commenters.  Institutions  may 
not  use  the  audits  of  their  third-party 
servicers  to  satisfy  the  institution's 
obligation  to  have  an  audit  performed  of 
the  institution's  compliance  with  Title 
IV.  HEA  program  requirements  in  those 
areas  that  the  institution  has  contracted 
out  to  its  third-party  ser\'icer. 
Institutions  are  fiduciaries  of  the  funds 
received  from  the  Federal  government 
and  institutions  may  not  delegate  their 
fiduciary  responsibility  to  a  third-party 
servicer  because  the  institution  is 
ultimately  liable  for  any  program 
violations  incurred  by  itself  or  by  its 
third-party  servicer.  "Therefore,  an 
institution  must  have  performed  an 
audit  that  covers  the  institution's  entire 
participation  in  the  Title  IV.  HEA 
programs,  regardless  of  whether  the 
institution  uses  a  third-party  servicer  to 
help  administer  some  or  all  aspects  of 
the  institution's  participation  in  the 
Title  IV.  HEA  programs.  An  audit  of  a 
third-party  servicer  only  would  be  too 
limited  in  its  scope.  Such  an  audit 
would  not  address,  for  example,  the 
internal  control  structure  of  the 
institution  in  those  areas  of  the  Title  IV. 
HEA  program  administration  that  the 
institution  delegated  to  its  third-party 
servicer. 

Changes:  None. 

Comments:  One  commenter  believed 
that  no  audit  could  reasonably  satisfy 
the  requirement  that  a  compliance  audit 
cover  every  aspect  of  a  third-party 
servicer's  administration  of  an 
institution's  participation  in  the  Title 
IV,  HEA  programs.  The  commenter 
recommended  that  the  regulatory 
language  reflect  those  aspects  of  a  third- 
party  servicer's  administration  that  will 
be  included  in  the  guide  developed  by 
the  Department  of  Education's  Inspector 
General.  The  commenter  also 
recommended,  in  the  case  of  a  third- 
party  servicer  that  contracts  with  more 
than  one  institution,  that  the  auditor 
evaluate  the  effectiveness  of  the 
servicer's  internal  control  structure  over 
compliance  with  specified 


requirements,  rather  than  compliance 
with  all  aspects  of  all  requirements 
pertaining  to  the  Title  IV,  HEA 
programs.  The  commenter  believed  that 
this  approach  would  provide 
appropriate  assurance  of  compliance  in 
a  cost  effective  manner. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  the  language  in  the 
April  29, 1994  final  regulations  is 
somewhat  broad  and  can  be  more 
specifically  focused.  The  Secretary  did 
not  intend  an  audit  of  a  third-party 
servicer  to  be  broader  than  an  audit  of 
an  institution.  The  Secretary  believes 
that  a  third-party  servicer  should  only 
be  held  to  the  same  compliance  audit 
standards  as  institutions  since  a  third- 
party  servicer  contracts  with  an 
institution  to  act  as  an  agent  of  the 
institution  to  administer  the  Title  IV, 
HEA  programs  on  the  institution's 
behalf  As  with  an  institution,  the 
compliance  audit  standards  for  which  a 
third-party  servicer  will  be  audited  will 
include  a  review  of  the  third-party 
servicer's  internal  control  structure  over 
the  servicer's  compliance  with 
applicable  Title  IV,  HEA  program 
requirements. 

Changes:  A  change  has  been  made. 
Section  668.23(c)(l)(ii)  has  been 
amended  to  spiecify  that  a  third-party 
servicer  shall  have  performed  at  least 
annually  a  compliance  audit,  meeting 
the  compliance  audit  standards  for 
institutions,  of  the  servicer's 
administration  of  the  participation  in 
the  Title  IV.  HEA  programs  of  each 
institution  with  which  the  servicer  has 
a  contract.  In  addition.  §668.23(c)(l)(iii) 
has  similarly  been  amended  to  parallel 
the  change  to  §668.23(c)(l)(ii). 

Comments:  Seven  commenters 
requested  that  the  Secretary  provide  for 
audit  exceptions  for  low  dollar  volume 
third-party  servicers  as  published  in  the 
February  17. 1994  NPRM.  The 
commenters  felt  that  consensus  had 
been  reached  during  negotiated 
rulemaking  on  this  issue.  Two 
commenters  recommended  that 
institutions  that  receive  less  than  a 
million  dollars  in  Title  IV.  HEA  program 
assistance  per  year  should  only  be 
required  to  file  a  "level  2"  audit. 

Discussion:  The  Secretary  disagrees 
with  the  commenters.  As  previously 
stated  in  the  final  regulations  published 
in  the  Federal  Register  on  April  29. 
1994.  the  Secretary  believes  that  section 
487(c)  of  the  HEA  requires  institutions 
and  third-party  servicers  to  have 
performed,  on  an  annual  basis,  a 
compliance  audit  of  the  institution's 
administration  of  its  Title  IV,  HEA 
programs  or  a  third-party  ser\icer  to 
have  performed,  on  an  annual  basis,  a 
compliance  audit  of  the  servicer's 


administration  of  an  institution's 
participation  in  a  Title  IV,  HEA 
program. 
Changes:  None. 
Comments:  Four  commenters 
supported  the  provision  that  requires  a 
third-party  servicer's  first  audit  to  cover 
the  first  full  fiscal  year  after  the  effective 
date  of  the  regulations  as  well  as  any 
period  from  the  effective  date  to  the 
start  of  the  servicer's  first  full  fiscal 
year.  Five  commenters  believed  that  a 
third-party  servicer's  first  audit  should 
only  include  the  servicer's  first  full 
fiscal  year  that  begins  after  the  effective 
date  of  the  regulations. 

Three  commenters  argued  that  the 
new  audit  requirements  should  take 
effect  for  the  institution's  first  full  fiscal 
year  after  the  effective  date  of  the 
regulations.  One  commenter 
recommended  that  the  first  submission 
of  audit  reports  under  the  new 
regulations  should  not  be  required  prior 
to  January  1. 1995. 

One  commenter  beUeved  that  the 
period  covered  by  a  third-party 
servicer's  first  audit  should  not  begin 
until  after  an  audit  guide  has  been 
published  by  the  Department  of 
Education's  In8|>ector  General.  Another 
commenter  suggested  that  there  should 
be  some  flexibility  of  the  audit  report 
due  date  because  the  audit  guide  had 
not  been  published. 

Four  commenters  were  concerned  that 
the  120-day  deadline  for  submission  of 
compUance  audit  reports  was  not 
enough  time  for  institutions  with  fiscal 
years  ending  on  June  30  to  have 
performed  an  audit  of  their  participation 
in  the  Title  IV,  HEA  programs.  In 
addition,  four  commenters  noted  that 
the  Fiscal  Operations  and  Application 
to  Participate  (FISAP)  report  is  not  due 
until  September  30  and  therefore  an 
auditor  would  not  be  able  to  complete 
a  compliance  audit  report  until  after  the 
submission  of  the  FISAP  report.  One 
commenter  recommended  leaving  the 
audit  report  due  date  at  March  31.  Two 
commenters  recommended  that  the 
audit  report  due  date  be  amended  so 
that  the  audit  report  is  not  due  until  120 
days  after  receipt  by  the  institution  of 
the  final  FISAP  edit  from  the 
Department  of  Education  or,  if 
applicable,  in  accordance  with  the 
deadlines  established  in  the  Single 
Audit  Act. 

One  commenter  recommended 
developing  a  cycle  for  submissions  of 
audit  reports  that  would  take  advantage 
of  the  full  twelve  months  of  the  year 
with  institutions  that  have  outstanding 
audits  being  required  to  submit  their 
reports  first. 

Four  commenters  argued  that  basing  a 
compliance  audit  on  a  fiscal  year  did 


not  make  sense  because  compliance 
with  the  regulations  could  only  be 
accomplished  through  an  audit  of  a 
specific  award  year. 

One  commenter  requested 
clarification  as  to  which  period  of  time 
the  compliance  audit  was  supposed  to 
cover. 

Five  conunenters  reconunended  that 
the  regulations  should  provide  a  third- 
party  servicer  with  the  option  of  being 
able  to  submit  the  servicer's  audit  report 
to  the  Secretary  within  six  months  after 
the  end  of  the  servicer's  fiscal  year  if  the 
servicer  is  required  to  have  an  audit 
performed  under  34  CFR  part  682.  One 
commenter  recommended  that  the  due 
date  for  audit  reports  in  this  section 
should  be  changed  to  six  months  to  be 
consistent  with  the  audit  due  date 
established  under  the  FFEL  programs. 
One  commenter  recommended  that  the 
audit  report  deadline  be  extended  from 
4  months  to  6  months. 

Two  commenters  requested  that  the 
regulations  specify  that  an  audit 
conducted  in  accordance  with  OMB 
Circular  A-133  would  be  due  in 
accordance  with  the  guidance  provided 
in  that  circular.  The  commenters  also 
requested  that  34  CFR  682.416(e)  be 
modified  similarly. 

Discussion:  The  Secretary  has 
reexamined  his  position  with  regard  to 
having  an  annual  compliance  audit 
performed  on  a  fiscal  year  basis.  Based 
on  public  comment,  the  Secretary 
believes  that  it  is  necessary  to  resume 
having  the  compliance  audit  based  upon 
the  award  year,  instead  of  a  fiscal  year, 
since  most  of  the  requirements  in  the 
Title  IV.  HEA  programs  are  geared  to  the 
award  year  and  must  be  examined 
within  that  context  and  time  period. 
The  Secretary  believes  that  several 
commenters  supported  this  change  and 
appreciates  the  support  from  those 
commenters. 

This  change  does  not  mean  that  the 
compliance  audit  report  due  date  will 
now  be  tied  to  the  award  year.  The 
Secretary  believes  that  it  is  still 
appropriate  to  continue  using  the  end  of 
the  institution's  or  third-party  servicer's 
fiscal  year  as  the  basis  for  submitting  the 
compliance  audit  reports.  By  tying  the 
audit  report  due  date  to  a  fiscal  year 
cycle,  the  Secretary  beHeves  that 
institutions  and  third-party  servicers 
will  have  greater  access  to  independent 
auditors  because  the  fiscal  years  of 
institutions  and  third-party  servicers  are 
staggered  and  therefore  not  all 
institutions  and  third-party  servicers 
will  be  submitting  compliance  audit 
reports  at  the  same  time. 

The  Secretary  also  agrees  with  those 
commenters  who  were  concerned  with 
the  120-day  comphance  audit  report 


submission  deadline  and  suggested 
changing  the  submission  due  date  of  the 
comphance  audit  report  to  six  months 
after  the  end  of  the  institution's  or  third- 
party  servicer's  fiscal  year.  The 
Secretary  acknowledges  that  institutions 
whose  fiscal  year  coincides  with  the 
award  year  may  need  more  time  after 
the  final  FISAP  reconcihation  to  submit 
their  compliance  audit  report.  The 
Secretary  beheves  that  institutions  and 
third-party  servicers,  as  apphcable, 
must  be  given  a  reasonable  amount  of 
time  to  have  performed  an  annual 
compliance  audit.  Therefore,  the 
Secretary  will  consider  that  an 
institution  or  third-party  servicer  has 
submitted  its  compliance  audit  report  in 
a  timely  fashion  if  the  comphance  audit 
report  is  submitted  within  six  months  of 
the  end  of  the  institution's  or  third-party 
servicer's  fiscal  year.  The  Secretary 
believes  that  six  months  is  sufficient 
time  for  an  institution  or  third-party 
servicer  to  submit  a  compliance  audit 
report.  In  addition,  the  submission 
deadline  for  this  report  now  parallels 
the  submission  deadlines  established  for 
lenders  and  third-party  servicers  that 
contract  with  lenders  or  guaranty 
agencies.  The  Secretary  notes  that  the 
submission  due  date  for  an  institution's 
annual  audited  financial  statement 
under  34  CFR  668.15  remains 
unchanged. 

With  respect  to  those  comments  that 
requested  that  the  regulations  clarify 
that  an  audit  conducted  in  accordance 
with  OMB  Circular  A-133  are  due  in 
accordance  with  the  submission 
deadlines  in  that  circular,  the  Secretary 
believes  that  the  regulations  are  cl"ar. 
Because  the  regulations  specify  that  an 
audit  conducted  under  the  Single  Audit 
Act  or  OMB  Circular  A-133  satisfies  the 
annual  compliance  audit  requirement, 
which  includes  submission  dates  for 
compliance  audits,  the  Secretary  does 
not  beUeve  that  regulatory  clarification 
is  necessary. 

Changes:  Changes  have  been  made. 
Section  668.23(c)(2)(ii)  has  been  revised 
to  specify  that  a  third-party  servicer's 
first  audit  must  cover  the  third-party 
servicer's  activities  for  the  award  year 
that  begins  on  or  after  July  1. 1994,  in 
which  the  servicer  began  administering 
any  aspect  of  an  institution's 
participation  in  the  Title  IV.  HEA 
programs,  hi  addition,  §  668.23(c)(3)  has 
been  amended  to  specify  that  an 
institution's  or  third-party  servicer's 
compliance  audit  must  be  submitted  to 
the  Department  of  Education  within  six 
months  after  the  end  of  the  institution's 
or  servicer's  fiscal  year  that  ends  on  or 
after  the  most  recently  concluded  award 
year  for  which  the  audit  is  performed. 
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Comments:  One  commenter  believed 
that  it  was  unreasonable  to  require 
foreign  institutions  to  submit  an  audit 
report  that  covered  the  institution's 
participation  in  the  Title  IV,  HEA 
programs  back  to  when  the  institution 
first  began  to  participate  in  the  Title  IV, 
HEA  programs  because  of  the  long 
timeframes  involved. 

Discussion:  The  Secretary  believes 
that  the  commenter  has  raised  a  valid 
point.  Many  foreign  institutions  have 
been  participating  in  the  Title  IV.  HEA 
programs  since  the  enactment  of  the 
HEA  and  have  never  been  required  to 
submit  a  compliance  audit  report  to  the 
Department  of  Education.  To  require  an 
audit  report  from  a  foreign  institution  to 
examine  compliance  with  Title  IV.  HEA 
requirements  back  to  the  beginning  of 
the  foreign  institution's  participation 
would  create  undue  burden  on  the 
foreign  institution  unless  the  foreign 
institution  had  only  been  participating 
in  the  Title  IV,  HEA  programs  for  a 
short-time.  The  Secretary-  believes  that  a 
foreign  institution  should  only  be 
required  to  have  performed  an  audit 
report  that  covers  the  foreign 
institution's  participation  in  the  Title 
IV,  HEA  programs  for  the  two  most 
recently  concluded  award  years  unless 
the  Secretary  has  reason  to  require  an 
audit  report  to  cover  a  longer  period  of 
time  which  would  be  no  longer  than  the 
five  most  recently  concluded  award 
years. 

Changes:  A  change  has  been  made. 
Under  §668.23(c)(2)(i)(B).  a  foreign 
institution's  first  audit  report  must 
cover  the  foreign  institution's  two  most 
recently  concluded  award  years  or,  if 
the  foreign  institution  has  been 
participating  in  the  Title  IV,  HEA 
programs  for  less  than  two  award  years, 
the  entire  period  of  time  since  the 
foreign  institution  began  to  participate 
in  the  Title  IV,  HEA  programs.  However, 
the  Secretary  reserves  the  right  to 
request  a  foreign  institution's  first  audit 
report  to  cover  up  to  the  foreign 
institution's  five  most  recently 
concluded  award  years  if  the  Secretary' 
has  reason  to  believe  that  such  coverage 
in  the  audit  report  will  protect  the 
Federal  interest  in  the  student  financial 
assistance  funds  that  are  used  by 
students  to  pay  for  their  education  at  the 
foreign  institution. 

Comments:  One  commenter  argued 
that  the  provisions  in  this  section 
relating  to  a  third-party  servicer's 
responsibility  to  agree  to  allow  its 
employees  to  be  questioned  in  private 
raised  questions  of  due  process.  Four 
commenters  stressed  that  the  presence 
of  management  is  sometimes  necessary 
to  clarify  the  misconceptions  of  an 
employee  who  works  in  a  limited  area 


and  is  not  fully  aware  of  the  entire 
procedure.  One  commenter  also  noted 
that  this  process  could  provide 
disgruntled  employees  an  opportunity 
to  damage  a  third-party  servicer's 
credibility.  Two  commenters 
recommended  that  these  provisions  be 
stricken  from  the  regulations. 

Discussion:  The  Secretary  has  already 
responded  to  similar  comments  in  the 
preamble  to  final  regulations  for  34 
parts  600  and  668  that  were  published 
in  the  Federal  Register  on  July  31,  1991 
(56  FR  36682).  The  Secretary  continues 
to  disagree  with  these  views  and  does 
not  believe  that  these  requirements 
impose  any  additional  requirements 
beyond  what  is  currently  required  for 
institutions  that  participate  in  the  Title 
IV,  HEA  programs.  Because  a  third-party 
servicer  is  an  agent  of  an  institution, 
voluntarily,  the  Secretary  believes  that 
the  servicer  must  be  subject  to  the  same 
requirements  that  an  institution  is 
subject  to  in  the  conduct  of  audits, 
investigations,  and  program  reviews  that 
are  authorized  by  law. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  provisions 
relating  to  job  placement  recordkeeping 
in  this  section  of  the  regulations  should 
be  removed.  The  commenter  argued  that 
the  definition  of  a  jilacement  service 
was  unclear  and  too  broad.  The 
commenter  further  believed  that  the 
issue  of  institutional  claims  regarding 
job  placement  of  students  was 
adequately  addressed  in  other  sections 
of  the  regulations  and  therefore  was  not 
needed  in  this  section. 

One  commenter  objected  to  the 
requirement  that  an  institution  establish 
and  maintain  records  that  are  relevant  to 
the  institution's  admission  standards 
and  that  support  the  educational 
qualifications  of  each  regular  student 
admitted  to  the  institution  whether  or 
not  that  student  receives  Title  IV,  HEA 
program  assistance.  The  commenter 
believed  that  this  requirement  went 
beyond  the  type  of  records  required  to 
ensure  an  institution's  compliance  with 
sections  1201<a),  481  (b).  and  (c)  of  the 
HEA. 

One  commenter  argued  that  the 
requirement  to  have  available  for  review 
records  required  by  the  Title  IV,  HEA 
program  regulations  at  the  geographical 
location  where  the  student  will  receive 
his  or  her  degree  or  certificate  of 
program  or  course  completion  is 
uimecessarily  burdensome.  The 
commenter  argued  that  institutions  with 
multiple  branches  or  additional 
locations  should  not  be  required  to 
house  records  at  those  additional  sites; 
rather,  the  institution  should  be  able  to 
house  their  records  in  one  central 


location.  The  commenter  suggested  that 
upon  notification  by  the  Secretary,  an 
institution  could  provide  the  physical 
records  at  the  appropriate  geographical 
location  and  that  computer  records 
would  always  be  readily  available. 

Discussion:  The  Secretary  has  taken 
the  comment  regarding  removal  of  the 
job  placement  record  retention 
provision  under  consideration  and 
concluded  that  there  is  no  need  for  the 
provision  in  this  section  of  the 
regulations.  The  regulations  contain 
other  regulatory  provisions  governing 
job  placement  rates  that  require  an 
institution  to  retain  documentation  to 
support  job  placement  computations. 

■Tne  Secretary  disagrees  with  the 
commenter  who  objected  to  the 
requirement  that  an  institution  establish 
and  maintain  records  that  are  relevant  to 
the  institution's  admission  standards 
and  that  support  the  educational 
qualifications  of  each  regular  student 
admitted  to  the  institution  whether  or 
not  that  student  receives  Title  IV,  HEA 
program  assistance.  Section  1201(a)(1) 
of  the  HEA  requires  that  an  institution 
of  higher  education  may  only  admit  as 
regular  students  individuals  that  have  a 
certificate  of  graduation  from  a  school 
providing  secondary  education,  or  the 
recognized  equivalent  of  such  a 
certificate.  The  Secretary  construes  from 
this  statutory  authority  that  an  eligible 
institution  must  document  that  each 
student  that  it  admits  is  a  regular 
student  with  a  high  school  diploma  or 
a  recognized  equivalent  of  a  high  school 
diploma,  as  that  term  is  defined  in  34 
CFR  600.2,  in  order  to  comply  with  the 
statutory  language  in  sections  481  (a), 
(b),  (c).  and  1201(a)  of  the  HEA. 
However,  upon  further  examination  of 
these  requirements,  the  Secretary 
believes  that  there  is  no  need  in 
regulation  to  differentiate  between 
institutions  whose  programs  are  all  fully 
eligible  and  institutions  that  have  only 
some  programs  that  are  eligible.  The 
Secretary  believes  that  by  simplifying 
the  regulatory  language  in  this  area,  that 
the  mandates  of  Executive  Order  lE.O.) 
12866  are  being  carried  out,  in  terms  of 
promulgating  regulations  that  are  easier 
to  understand. 

The  Secretary  also  disagrees  with  the 
commenter  who  questioned  the 
requirement  that  an  institution  have 
available  for  review  records  required  by 
the  Title  IV,  HEA  program  regulations  at 
the  geographical  location  where  the 
student  will  receive  his  or  her  degree  or 
certificate  of  program  or  course 
completion.  Timely  access  to  relevant 
records  at  a  particular  geographical 
location  are  ver\'  important  to  ensure 
appropriate  oversight  over  institutional 
participation  in  the  Title  IV,  HEA 


programs.  Ordinarily,  program  reviews 
and  audits  are  conducted  according  to 
an  established  schedule.  If  an  institution 
is  on  that  schedule,  the  Department 
contacts  the  institution  in  advance  and 
requests  access  to  the  institution's 
records.  Every  effort  is  made  to 
accommodate  the  institution's  schedule. 
However,  at  times,  immediate  access  to 
an  institution  is  warranted.  An 
institution  is  expected  to  have  its 
records  organized  and  readily  available 
at  the  geographical  location  where  a 
student  will  receive  his  or  her  certificate 
or  degree  of  program  or  course 
completion  and  should  not  object  to 
providing  prompt  access  to  those 
records.  It  is  essential  for  proper 
accountability  that  the  independent 
auditor,  the  Secretary,  the  Department 
of  Education's  Inspector  General,  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives  have  immediate  access 
to  institutional  records.  Housing  records 
at  a  location  other  than  the  geographical 
location  where  a  student  will  receive  his 
or  her  certificate  or  degree  of  program  or 
course  completion  defeats  the  purpose 
of  immediate  access  to  Title  IV.  HEA 
program  records  and  prevents  the 
proper  accountability  of  an  institution's 
participation  in  the  Title  IV.  HEA 
programs. 

Changes:  Changes  have  been  made. 
Section  668.23(h)(l)(v).  concerning 
institutional  documentation  and  record 
retention  of  job  placement  rates  for  Title 
IV,  HEA  program  student  recipients,  has 
been  removed  from  the  regulations.  In 
addition,  §§  668.23(h)(2)  (i)  and  (ii)  have 
been  removed  and  replaced  by  a  single 
provision  under  §  668.23(h)(2)  that 
incorporates  both  of  the  removed 
provisions,  so  that  an  institution  shall 
establish  and  maintain  records 
regarding  the  admission  requirements 
and  educational  qualifications  of  each 
regular  student  enrolled  in  any  eligible 
program  offered  by  the  institution, 
whether  the  student  received  Title  IV, 
HEA  program  assistance  or  not. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  the  Title  IV, 
HEA  programs  effectively  and 
efficiently.  Burdens  specifically 
associated  with  information  collection 
requirements  for  the  April  29. 1994  final 


regulations  were  identified  and 
explained  in  those  regulations 
(approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0537). 

In  assessing  the  potential  costs  and 
benefits— both  quantitative  and 
qualitative— of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Reduction  Act  of  1980 

Sections  668.3,  668.8.  668.15,  668.16, 
668.22,  and  668.23  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

These  regulations  affect  the  following 
types  of  entities  that  participate  in  the 
programs  authorized  under  Title  IV  of 
the  HEA:  individuals.  States,  large  and 
small  businesses,  for-profit  institutions 
or  other  for-profit  organizations,  non- 
profit institutions,  and  public 
institutions.  The  Department  needs  and 
uses  the  information  to  enable  the 
Secretary  to  improve  the  monitoring  and 
accountability  of  institutions  and  third- 
party  servicers  participating  in  the  Title 
IV,  HEA  programs. 

Annual  public  collecting,  reporting, 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
decrease  by  23,272  hours  and  11.692 
respondents  from  the  123.485  hours  for 
64.695  respondents  estimated  in  the 
April  29.  1994  final  regulations, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
These  numbers  represent  aggregate 
totals.  For  further  information  contact 
the  Department  of  Education  contact 
person. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  3002.  New  Executive  Office 
Building,  Washington,  D.C.  20503; 
Attention:  Daniel  J.  Chenok.  Comments 
on  this  burden  estimate  should  be 
submitted  by  December  29. 1994. 


List  of  Subjects 

34  CFR  Part  600 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Consumer  protection.  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education.  Grant 
programs — education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  Aid.  Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 

84.032  Federal  Stafford  Loan  Prog  dm:  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  Program; 

84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  State 
Student  Incentive  Grant  Program;  84.2()8 
Federal  Direct  Student  Lo^r.  Pro^m;  and 
84.272  National  Early  Intervention 
Scholarship  and  Partnership  Program. 
Catalog  of  Federal  Domestic  Assistance 
Number  for  the  Presidential  Access 
Scholarship  Program  has  not  been  assigned.) 

Dated:  November  18, 1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  Parts  600.  668, 
and  682  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  600— INSTITUTIONAL 
EUGIBILITY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1088, 1091, 1094. 
1099b,  1099c,  and  1141,  unless  othenvise 
noted. 

2.  Section  600.5  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

«j  600.5    Proprietary  institutions  of  higher 
education. 

*         *         *         •        » 

(e)(1)  An  institution  shall  substantiate 
the  calculation  required  in  paragraph 
(a)(8)  of  this  section  by  having  the 
certified  public  accountant  who 
prepares  its  audited  financial  statc.^.(•nt 
under  34  CFR  668.15  report  on  the 
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accuracy  of  the  institution's  calculation 
based  on  performing  an  agreed-upon 
procedures  attestation  engagement  in 
accordance  with  the  American  institute 
of  CertiBed  Public  Accountants  (AICPA) 
Statement  oo  Standards  for  Attestation 
Engagements,  and  include  that  report  as 
part  of  the  audit  report. 


PART  66&-STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

3.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1065. 1088.  1091. 
1092, 1094, 1099c  and  1141.  uale$s 
otherwise  noted. 

4.  Section  668.2  is  amended  by 
revising  the  definitions  of  "Academic 
year"  jmd  "Third-party  servicer"  in 
paragraph  (b)  to  read  as  follows: 

§668.2    General  deflations 

***** 

(b)'   •   • 

Academjc  year:  (1)  A  period  that 
begins  on  the  hrst  day  of  classes  and 
ends  on  the  last  day  of  classes  or 
examinations  and  that  is  a  minimum  of 
30  weeks  (except  as  provided  in  §  668.3) 
of  instructional  time  during  which,  for 
an  undergraduate  educational  program, 
a  full-time  student  is  expected  to 
complete  at  least — 

(i)  Twenty-four  semester  or  trimester 
hours  or  36  quarter  hours  in  an 
educational  program  whose  length  is 
measiued  in  credit  hours;  or 

(ii)  Nine  hundred  clock  hours  in  an 
educational  program  whose  length  is 
measured  in  clock  hours. 

(2)  For  purposes  of  this  definition — 

(i)  A  week  is  a  consecutive  sevenrday 
period; 

(ii)(A)  For  an  educational  program 
using  a  semester,  trimester,  or  quarter 
system  or  an  educational  program  using 
clock  hours,  the  Secretary  considers  a 
week  of  instructional  time  to  be  any 
week  in  which  at  least  one  day  of 
regularly  scheduled  instruction, 
examinations,  or  preparation  for 
examinations  occiirs;  and 

(B)  For  an  educational  program  using 
credit  hours  but  not  using  a  semester, 
trimester,  or  quarter  system,  the 
Secretary  considers  a  week  of 
instructional  time  to  be  any  week  in 
which  at  least  12  hours  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs; 
and 

(iii)  Instructional  time  does  not 
include  periods  of  orientation, 
counseling,  vacation,  or  other  activity 
not  related  to  class  preparation  or 
examinations. 


(Authority:  20U.S.C  108S) 

•         •         •         •         • 

Third-party  servicer:  (1)  An 
individual  or  a  State,  or  a  private,  profit 
or  nonprofit  organization  that  enters 
into  a  contract  with  an  eligible 
institution  to  administer,  through  either 
memual  or  automated  processing,  any 
aspect  of  the  institution's  participation 
in  any  Title  IV,  HEA  program.  The 
Secretary  considers  administration  of 
participation  in  a  Title  IV,  HEA  pro-am 
to— 

(i)  Include  performing  any  function 
required  by  any  statutory  provision  of  or 
applicable  to  Title  IV  of  the  HEA,  any 
regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
applicable  special  arrangement. 
agreement,  or  limitation  entered  into 
under  the  authority  of  statutes 
apphcable  to  Title  IV  of  the  HEA,  such 
as,  but  not  restricted  to — 

(A)  Processing  student  Hnancial  aid 
applications: 

(B)  Performing  need  analysis; 

(C)  Determining  student  eligibihty 
and  related  activities; 

(D)  Certifying  loan  applications; 

(E)  Processing  output  documents  for 
payment  to  students; 

(F)  Receiving,  disbursing,  or 
delivering  Title  IV,  HEA  program  funds, 
excluding  lock-box  processing  of  loan 
payments  and  normal  bank  electronic 
fund  transfers; 

(G)  Conducting  activities  required  by 
the  provisions  governing  student 
consumer  information  services  in 
subpart  D  of  this  part; 

(H)  Preparing  and  certifying  requests 
for  advance  or  reimbursement  funding: 

(1)  Loan  servicing  and  collection; 
(J)  Preparing  and  submitting  notices 

and  applications  required  under  34  CFR 
part  600  and  subpart  B  of  this  part:  and 

(K)  Preparing  a  Fiscal  Operations 
Report  and  Application  to  Participate 
(FISAP); 

(ii)  Exclude  the  following  functions — 

(A)  Publishing  ability-to-benefit  tests; 

(B)  Performing  functions  as  a  Multiple 
Data  Entiy  Processor  (MDE); 

(C)  Financial  and  compliance 
auditing; 

(D)  Mailing  of  documents  prepared  by 
the  institution; 

(E)  Warehousing  of  records;  and 

(F)  Pnn'iding  computer  services  or 
software;  and 

(iii)  NotiA'ithstanding  the  exclusions 
referred  to  in  paragraph  (l)(ii)  of  this 
dennition.  include  any  activity 
comprised  of  any  function  described  in 
paragraph  (l)(i)  of  this  definition. 

(2)  For  purposes  of  this  definition,  an 
employee  of  an  institution  is  not  a  third- 
party  servicer.  The  Secretary  considers 
an  individual  to  be  an  employee  if  the 
individual — 


(i)  Works  on  a  full-time,  part-time,  or 
temporary  basis; 

(ii)  Performs  all  duties  on  site  at  the 
institution  under  the  supervision  of  the 
institution; 

(iii)  Is  paid  directly  by  the  institution; 

(iv)  Is  not  employed  by  or  associated 
with  a  third-party  servicer,  and 

(v)  Is  not  a  third-pvty  servicer  for  any 
other  institution. 

(Authority:  20  U.S.C  1088) 

*         ft         •         •         * 

5.  Section  668.3  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  668.3    Reductions  in  the  length  ot  an 
academic  year. 

«        ft        *        *        * 

(c)  Longterm  reduction.  (1)  The 
Secretary  may  grant  the  request  of  any 
institution  that  satisfies  the 
requirements  of  paragraph  (a)  of  this 
section  for  a  longterm  reduction  in  the 
minimum  period  of  instructional  time  of 
the  academic  year.  In  making  this 
determination,  the  Secretary  considers 
circumstances  including,  but  not 
limited  to: 

(i)  A  demonstration  to  the  satisfaction 
of  the  Secretary  by  the  institution  of 
unique  circumstances  that  justify 
granting  the  request; 

(ii)  In  the  case  of  a  participating 
institution,  demonstration  that  the 
institution  awards,  disburses,  and 
delivers,  and  has  since  July  23,  1992. 
awarded,  disbursed,  and  delivered.  Title 
IV.  HEA  program  fimds  in  accordance 
with  the  dehnition  of  academic  year  in 
section  481(d)  of  the  HEA; 

(iii)  Approval  of  the  institution's 
nationally  recognized  accrediting 
agency  or  State  body  that  legally 
authorizes  the  institution  to  provide 
postsecondary  education,  including 
specific  review  and  approval  of  the 
length  of  the  academic  year  for  each 
educational  program  offered  at  the 
institution;  and 

(iv)  The  number  of  hours  of 
attendance  and  other  coursework  that  a 
full-time  student  is  required  to  complete 
in  the  academic  year  for  each  of  the 
institution's  educational  programs. 

(2)  An  institution  that  is  granted  a 
reduction  in  the  minimum  of  30  weeks 
of  instructional  time  for  an  academic 
year  in  accordance  with  paragraph  (c)(1) 
of  this  section  and  that  wishes  to 
continue  to  use  a  reduced  number  of 
weeks  of  instructional  time  must 
reapply  to  the  Secretary  for  a  reduction 
whenever  the  Institution  is  required  to 
apply  to  continue  to  participate  in  a 
Title  IV,  HEA  program. 

(d)  An  institution  may  demonstrate 
compliance  with  paragraphs  (b)(3)  and 


(c)(l)(ii)  of  this  section  by  making 
arrangements  that  are  satisfactory  to  the 
Secretaiy  to  repay  any  overawards  that 
resulted  from  the  improper  awarding, 
disbursing,  or  delivering  of  Title  IV, 
HEA  program  funds. 

(Authority:  20  U.S.C.  1088) 

6.  Section  668.8  is  amended  by 
removing  paragraph  (j)(2)  and 
redesignating  paragraphs  (j)  (3)  and  (4) 
as  (j)  (2)  and  (3)  and  revising  paragraphs 
(b)(3)(ii),  (f)(2).  (k)(l).  and  (k)(2)  to  read 
as  follows: 

§668.8    Eligible  program. 


(b)* 
(3) 


♦   ft 


(ii)  For  an  educational  program  using 
credit  hours  but  not  using  a  semester, 
trimester,  or  quarter  system,  the 
Secretary  considers  a  week  of 
instruction  to  be  any  week  in  which  at 
least  12  hours  of  regularly  scheduled 
instruction,  examinations,  or 
preparation  for  examinations  occurs; 
and 


(f)* 

(2)  Subtract  from  the  number  of 
students  determined  under  paragraph 
(f)(1)  of  this  section,  the  niunber  of 
regular  students  who,  during  that  award 
year,  withdrew  from,  dropped  out  of,  or 
were  expelled  from  the  program  and 
were  entitled  to  and  actually  received, 
in  a  timely  manner  in  accordance  with 
§  668.22(0(4).  a  rehind  of  100  percent  of 
their  tuition  and  fees  (less  any  permitted 
administrative  fee)  under  the 
institution's  refund  policy. 
ft        ft        ft        ft        ft 

(k)  *  -  * 

(1)  The  program  is  at  least  two 
academic  years  in  length  and  provides 
an  associate  degree,  a  bachelor's  degree, 
a  professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary; 
or 

(2)  Each  coiu'se  within  the  program  is 
acceptable  for  full  credit  toward  that 
institution's  associate  degree,  bachelor's 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution's 
degree  requires  at  least  two  academic 
years  of  study. 

ft        ft        ft        ft        ft 

7.  Section  668.9  is  revised  to  read  as 
follows: 

§  668.9    Relationship  t>etween  clock  hours 
and  semester,  trimester,  or  quarter  hours  in 
calculating  Title  IV,  HEA  program 
assistance. 

(a)  In  determining  the  amount  of  Title 
IV,  HEA  program  assistance  that  a 
student  who  is  eruolled  in  a  program 


described  in  §  668.8(k)  is  eligible  to 
receive,  the  institution  shall  apply  the 
formula  contained  in  §  668.8(1)  to 
determine  the  niunber  of  semester, 
trimester,  or  quarter  hours  in  that 
program,  if  the  institution  measures 
academic  progress  in  that  program  in 
semester,  trimester,  or  quarter  hours. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  public  or  private 
nonprofit  hospital-based  school  of 
nursing  that  awards  a  diploma  at  the 
completion  of  the  school  s  program  of 
education  is  not  required  to  apply  the 
formula  contained  in  §  668.8(1)  to 
determine  the  number  of  semester, 
trimester,  or  quarter  hours  in  that 
program  for  purposes  of  calculating 
Title  rv.  HEA  program  assistance. 

(Authority:  20  U.S.C.  1082. 1085,  1088, 1091, 
1141) 

8.  Section  668.12  is  amended  by 
revising  paragraphs  (b)(2)  and  (c)(l)(i)  to 
read  as  follows: 

§668.12    Application  procedures. 

ft        ft        ft        ft        • 

(b)*  *  • 

(2)  Include  in  the  institution's 
participation  in  a  Title  IV,  HEA 
program — 

(i)  A  branch  campus  that  is  not 
currently  included  in  the  institution's 
participation  in  the  program;  or 

(ii)  Another  location  that  is  not 
currently  included  in  the  institution's 
participation  in  the  program,  if  the 
Secretary  requires  the  institution  to 
apply  for  certification  under  paragraph 

(c)  of  this  section; 

(c)  •  *  • 
(l)ft  ft  ft 

(i)  Include  in  its  participation  in  a 
Title  rv,  HEA  program  a  location  that  is 
not  currently  included  in  the 
institution's  participation  in  the 
program  and  that  offers  at  least  50 
percent  of  an  educational  program;  or 
ft        ft        ft        ft        ft 

9.  Section  668.15  amended  by 
revising  paragraphs  (b)(5).  (7)(i)  and 
(8)(i)(B).  and  (d)(1)  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  668.15    Factors  of  financial  responsit>ility. 

ft        ft        ft        ft        ft 

(b)*  •  • 

(5)  Except  as  provided  in  paragraph 

(d)  of  this  section,  in  accordance  with 
procedures  established  by  the  Secretary, 
submits  to  the  Secretary  an  irrevocable 
letter  of  credit,  acceptable  and  payable 
to  the  Secretary  equal  to  25  percent  of 
the  total  dollar  amount  of  Title  IV,  HEA 
program  refunds  paid  by  the  institution 
in  the  previous  fiscal  yean 

ft        ft        ft        ft        ft 
(7)ft   ft   ft 


iMI 


(i)(A)  Demonstrates  at  the  end  of  its 
latest  fiscal  year,  an  acid  test  ratio  of  at 
least  1:1.  For  purposes  of  this  section, 
the  acid  test  ratio  shall  be  calculated  by 
adding  cash  and  cash  equivalents  to 
current  accounts  receivable  and 
dividing  the  sum  by  total  current 
liabilities.  The  calculation  of  the  acid 
test  ratio  shall  exclude  all  unsecured  or 
uncollateralized  related  party 
receivables; 

(B)  Has  not  had  operating  losses  in 
either  or  both  of  its  two  latest  fiscal 
years  that  in  sum  result  in  a  decrease  in 
tangible  net  worth  in  excess  of  10 
percent  of  the  institution's  tangible  net 
worth  at  the  beginning  of  the  first  year 
of  the  two-year  period.  The  Secretary 
may  calculate  an  operating  loss  for  an 
institution  by  excluding  from  net 
income:  extraordinary  gains  or  losses; 
income  or  losses  from  discontinued 
operations;  prior  period  adjustment; 
and.  the  cumulative  effect  of  changes  in 
accounting  principle.  For  purposes  of 
this  section,  the  calculation  of  tangible 
net  worth  shall  exclude  all  assets 
defined  as  intangible  in  accordance  with 
generally  accepted  accounting 
principles;  and 
ft        ft        ft        ft        ft 

(8)*   •   • 

(i)'  •   * 

(B)  Demonstrates  at  the  end  of  its 
latest  fiscal  year,  an  acid  test  ratio  of  at 
least  1:1.  For  purposes  of  this  section, 
the  acid  test  ratio  shall  be  calculated  by 
adding  cash  and  cash  equivalents  to 
current  accounts  receivable  and 
dividing  the  sum  by  total  ciurent 
liabilities.  The  calculation  of  the  acid 
test  ratio  shall  exclude  all  unsecured  or 
uncollateralized  related  party 
receivables, 
ft        ft        ft        ft        ft 

(d)  Exceptions  to  the  general 
standards  of  financial  responsibility. 
(l)(i)  An  institution  is  not  required  to 
meet  the  standard  in  paragraph  (b)(5)  of 
this  section  if  the  Secretary  determines 
that  the  institution — 

(A)(1)  Is  located  in,  and  is  legally 
authorized  to  operate  within,  a  State 
that  has  a  tuition  recovery  fund  that  is 
acceptable  to  the  Secretary  and  ensures 
that  the  institution  is  able  to  pay  all 
required  refunds;  and 

(2)  Contributes  to  that  tuition  recovery 
fund. 

(B)  Has  its  liabilities  backed  by  the 
full  faith  and  credit  of  the  State,  or  by 
an  equivalent  governmental  entity;  or 

(C)  As  determined  under  p>aragraph 
(g)  of  this  section,  demonstrates,  to  the 
satisfaction  of  the  Secretary,  that  for 
each  of  the  institution's  two  most 
recently  completed  fiscal  years,  it  has 
made  timely  refunds  to  students  in 
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accordance  with  §668.22(j)(4).  and  that 
it  has  met  or  exceeded  all  of  the 
financial  responsibihty  standards  in  this 
section  that  were  in  effect  for  the 
corresponding  periods  during  the  two- 
year  period. 

(ii)  In  evaluating  an  application  to 
approve  a  State  tuition  recovery  fund  to 
exempt  its  participating  schools  from 
the  federal  cash  reserve  requirements, 
the  Secretary  will  consider  the  extent  to 
which  the  State  tuition  recovery  fund: 

(A)  Provides  refunds  to  both  in-state 
and  out-of-state  students; 

(B)  Allocates  all  refunds  in 
accordance  with  the  order  delineated  in 
§  668.22(h):  and 

(C)  Provides  a  reliable  mechanism  for 
the  State  to  replenish  the  fund  should 
any  claims  arise  that  deplete  the  funds 
assets. 

•        •        •        *        • 

(g)  Two-year  perfonnance 
requirement.  (1)  The  Secretary  considers 
an  institution  to  have  satisfied  the 
requirements  in  paragraph  {dKl)(C)  of 
this  section,  if  the  institution — 

(i)  Has  not  failed  for  the  preceding  2 
years  to  make  timely  refuiui  payments 
or  to  demonstrate  financial 
responsibility  under  this  section,  with 
such  showing  supported  by  its 
compliance  audits  and  audited  financial 
statements  for  the  most  recent  2-3fear 
period:  and 

(ii)  Was  not  cited  in  a  review  report 
for  either  of  those  years,  by  the 
Secretary,  a  State  postsecondary  review 
entity  designated  under  34  CFR  part 
667,  or  other  State  agency,  for  its  failure 
to  make  timely  refunds  or  its  failure  to 
meet  the  federal  financial  responsibility 
standards  during  the  preceding  2  years. 

(2)  If  an  institution  is  cited  in  an  audit 
or  review  referenced  in  paragraph 
(g)(l)(i)  for  a  condition  that  would  no 
longer  permit  it  to  use  the  exemption  in 
668.15(d)(1).  the  institution  must  notify 
the  Secretary  of  that  fact  within  30  days 
of  receiving  such  notice  horn  its  auditor, 
and  must  take  immediate  steps  to  secure 
the  letter  of  credit  required  under 
paragraph  (b)(5)  of  this  section. 
***** 

10.  Section  668.16  is  amended  by 
revising  paragraphs  (e)  and  (1)  to  read  as 

follows: 

§  668.1 6    Standards  of  administiBtive 
capability. 

*        *        *        *  -     * 

(e)  For  purposes  of  determining 
student  eligibility  for  assistance  under  a 
Title  IV,  HEA  program,  establishes, 
publishes,  and  applies  reasonable 
standards  for  measuring  whether  an 
otherwise  ehgible  student  is 
maintaining  satisfactory  progress  in  his 
or  her  educational  program.  The 


Secretary  considers  an  institution's 
standards  to  be  reasonable  if  the 
standards — 

(1)  Are  the  same  as  or  stricter  than  the 
institution's  standards  for  a  student 
enrolled  in  the  same  educational 
program  who  is  not  receiving  assistance 
under  a  Title  IV,  HEA  program; 

(2)  Include  the  following  elements: 
(i)  A  qualitative  component  which 

consists  of  grades  (provided  that  the 
standards  meet  cw  exceed  the 
requirements  of  §  668.7(c)),  work 
projects  completed,  or  comparable 
factors  that  are  measurable  against  a 
norm. 

(ii)  A  quantitative  component  that 
consists  of  a  maximum  timeframe  in 
which  a  student  must  complete  his  or 
her  educational  program.  The  timeframe 
must — 

(A)  For  an  undergraduate  program,  be 
no  longer  than  150  percent  of  the 
published  length  of  the  educational 
program  measured  in  academic  years, 
terms,  credit  hours  attempted,  clock 
hours  completed,  etc.  as  appropriate; 

(B)  Be  divided  into  increments,  not  to 
exceed  the  lesser  of  one  academic  year 
or  one-half  the  published  length  of  the 
educational  program: 

(C)  Include  a  schedule  established  by 
the  institution  designating  the  minimum 
percentage  or  amount  of  work  that  a 
student  must  successfully  complete  at 
the  end  of  each  increment  to  complete 
his  or  her  educational  program  within 
the  maximum  timeframe;  and 

(D)  Include  specific  policies  defining 
the  effect  of  course  incompletes, 
withdrawals,  repetitions,  and  noncredit 
remedial  courses  on  satisfactory 
progress; 

(3)  Provide  for  consistent  application 
of  standards  to  all  students  widiin 
categories  of  students,  e.g.,  full-time, 
part-time,  undergraduate,  and  graduate 
students,  and  educational  programs 
established  by  the  institution; 

(4)  Provide  for  a  determination  at  the 
end  of  each  increment  by  the  institution 
as  to  whether  the  student  has  met  the 
qualitative  and  quantitative  components 
of  the  standards  (as  provided  for  in 
paragraphs  (e)(2)(i)  and  (ii)  of  this 
section); 

(5)  Provide  specific  procedures  under 
which  a  student  may  appeal  a 
determination  that  the  student  is  not 
making  satisfactory  progress;  and 

(6)  Provide  specific  procedures  for  a 
student  to  re-establish  that  he  or  she  is 
maintaining  satisfactory  progress. 
***** 

(1)  For  an  institution  that  seeks  initial 
participation  in  a  Title  IV,  HEA 
program,  does  not  have  more  than  33 
percent  of  its  undergraduate  regular 


students  withdraw  "from  the  institution 
during  the  institution's  latest  completed 
award  year.  The  institution  must  count 
all  regular  students  who  are  enrolled 
during  the  latest  completed  award  year, 
except  those  students  who,  during  that 
period — 

(1)  Withdrew  from,  dropped  out  of,  or 
were  expelled  from  the  institution;  and 

(2)  Were  entitled  to  and  actually 
received  in  a  timely  manner,  a  refund  of 
100  percent  of  their  tuition  and  fees 
(less  any  permitted  administrative  fee} 
under  the  institution's  refund  policy; 
***** 

11.  Section  668.22  is  revised  to  read 
as  follows: 

§  668.22    Institutional  refunds  and 
repayments. 

(a)  General.  (1)  An  institution  shall 
have  a  fair  and  equitable  refund  policy 
under  which  the  institution  makes  a 
refund  of  unearned  tuition,  fees,  room 
and  board,  and  other  charges  to  a 
student  who  received  Title  IV,  HEA 
program  assistance,  or  whose  parent 
received  a  Federal  PLUS  loan  or  Federal 
Direct  PLUS  loan  on  behalf  of  the 
student  if  the  student — 

(i)  Does  not  register  for  the  period  of 
enrollment  for  vvhich  the  student  was 
charged;  or 

(ii)  Withdraws,  drops  out,  is  expelled 
from  the  institution,  or  otherwise  fails  to 
complete  the  program  on  or  after  his  or 
her  first  day  of  class  of  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(2)  The  institution  shall  provide  a 
clear  and  conspicuous  written  statement 
containing  its  refund  policy,  including 
the  allocation  of  refunds  and 
repayments  to  sources  of  aid  to  a 
prospective  student  prior  to  the  earlier 
of  the  student's  enrollment  or  the 
execution  of  the  student's  enrollment 
agreement.  The  institution  must  make 
available  to  students  upon  request 
examples  of  the  application  of  this 
policy  and  inform  students  of  the 
availability  of  these  examples  in  the 
written  statement.  The  institution  shall 
make  its  policy  known  to  currently 
enrolled  students.  The  institution  shall 
include  in  its  statement  the  procedures 
that  a  student  must  follow  to  obtain  a 
refund,  but  the  institution  shall  return 
the  portion  of  a  refund  allocable  to  the 
Title  IV.  HEA  programs  in  accordance 
with  paragraph  (f)  of  this  section 
whether  the  student  follows  those 
procedures  or  not.  If  the  institution 
changes  its  refund  policy,  the  institution 
shall  ensure  that  all  students  are  made 
aware  of  the  new  policy. 

13)  The  institution  shall  publish  the 
costs  of  required  supplies  and 
equipment  and  shall  substantiate  to  the 
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Secretary  upon  request  that  the  costs  are 
reasonably  related  to  the  cost  of 
providing  the  supplies  and  equipment 
to  students. 

(b)  Fair  and  equitable  refund  policy. 
(1)  For  purposes  of  paragraph  (a)  of  this 
section,  an  institution's  refund  policy  is 
fair  and  equitable  if  the  policy  provides 
for  a  refund  of  at  least  the  larger  of  the 
amount  provided  under — 

(i)  The  requirements  of  applicable 
State  law: 

(ii)  The  specific  refund  standards 
established  by  the  institution's 
nationally  recognized  accrediting 
agency  if  those  standards  are  approved 
by  the  Secretary; 

(iii)  The  pro  rata  refund  calculation 
described  in  paragraph  (c)  of  this 
section,  for  any  student  attending  the 
institution  for  the  first  time  whose 
withdrawal  date  is  on  or  before  the  60 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged;  or 

(iv)  For  purposes  of  determining  a 
refund  when  Xhe  pro  rata  refund 
calculation  under  paragraph  (b)(l)(iii)  of 
this  section  does  not  apply,  and  no 
standards  for  a  refund  under  State  law 
under  paragraph  (b)(l)(i)  and  no 
standards  established  by  the 
institution's  accrediting  agency  under 
(b)(l)(ii)  of  this  section  exist,  the  larger 
of— 

(A)  The  Federal  refund  calculation 
contained  in  paragraph  (d)  of  this 
section;  or 

(B)  The  institution's  refund  pohcy. 

(2)  For  purposes  of  the  calculation  of 
a  pro  rata  refund  under  paragraph 
(b)(l)(iii)  of  this  section,  "the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged"  is — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours,  the  point  in  calendar  time  when 
60  percent  of  the  period  of  enrollment 
for  which  the  student  has  been  charged, 
as  defined  in  paragraph  (e)  of  this 
section,  has  elapsed;  and 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  the  point  in  time  when  the 
student  completes  60  percent  of  the 
clock  hours  scheduled  for  the  period  of 
enrollment  for  which  the  student  is 
charged,  as  defined  in  paragraph  (e)  of 
this  section. 

(3)  The  institution  must  determine 
which  policy  under  paragraph  (b)(1)  of 
this  section  provides  for  the  largest 
refund  to  that  student. 

(4)  For  all  refund  calculations  other 
than  the  pro  rata  refund  calculation 
under  paragraph  (b)(l)(iii)  of  this 
section,  an  institution  must  subtract  the 
unpaid  aiipount  of  a  scheduled  cash 


payment  from  the  amount  the 
institution  may  retain  in  accordance 
with  paragraph  (f)(2)  of  this  section. 

(c)  Pro  Rata  refund.  (1)  "Pro  rata 
refund,"  as  used  in  this  section,  means 
a  refund  by  an  institution  to  a  student 
attending  that  institution  for  the  first 
time  of  not  less  than  that  portion  of  the 
tuition,  fees,  room,  board,  and  other 
charges  assessed  the  student  by  the 
institution  equal  to  the  portion  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains 
on  the  withdrawal  date,  rounded 
downward  to  the  nearest  10  percent  of 
that  period,  less  any  unpaid  amount  of 
a  scheduled  cash  payment  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged. 

(2)  A  "scheduled  cash  payment"  is 
the  amoimt  of  institutional  charges  that 
is  not  paid  for  by  financial  aid  for  the 
period  of  enrollment  for  which  the 
student  has  been  charged  exclusive  of^ 

(i)  Any  amount  scheduled  to  be  paid 
by  Title  IV,  HEA  program  assistance  that 
the  student  has  been  awarded  that  is 
payable  to  the  student  even  though  the 
student  has  withdrawn; 

(ii)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford  Loan,  Federal 
SLS,  and  Federal  PLUS  programs  in 
accordance  with  34  CFR  682.207(d),  and 
allowable  late  disbursements  of 
unsubsidized  Federal  Stafford  loans  and 
loans  made  under  the  Federal  Direct 
Student  Loan  Program  in  accordance 
with  34  CFR  685.303(d);  and 

(iii)  Late  disbursements  of  State 
student  financial  assistance,  for  which 
the  student  is  still  eligible  in  spite  of 
having  withdrawTi,  made  in  accordance 
vkrith  the  apphcable  State's  written  late 
disbursement  policies.  The  late 
disbursement  must  be  made  within  60 
days  after  the  student's  date  of 
withdrawal,  as  defined  in  paragraph 
(j)(l)  of  this  section,  or  the'institution 
must — 

(A)  Recalculate  the  refund  in 
accordance  with  this  section,  including 
recalculating  the  student's  unpaid 
charges  in  accordance  with  this 
paragraph  without  consideration  of  the 
State's  late  disbursement  amount:  and 

(B)  Return  any  additional  refund 
amounts  due  as  a  result  of  the 
recalculation  in  accordance  with 
paragraph  (h)  of  this  section. 

(3)  The  "unpaid  amount  of  a 
scheduled  cash  payment"  is  computed 
by  subtracting  the  amount  paid  by  the 
student  for  the  period  of  enrollment  for 
which  the  student  has  been  charged 
from  the  scheduled  cash  payment  for 
the  period  of  enrollment  for  which  the 
student  has  been  charged. 

(4)  An  institution  may  exclude  from 
the  calculation  of  a  pro  rata  refund 


under  this  paragraph  a  reasonable 
administrative  fee  not  to  exceed  the 
lesser  of — 

(i)  Five  percent  of  the  tuition,  fees, 
room  and  board,  and  other  charges 
assessed  the  student;  or 

(ii)  One  hundred  dollars. 

(5)(i)  For  purposes  of  this  section, 
"other  charges  assessed  the  student  by 
the  institution"  include,  but  are  not 
limited  to,  charges  for  any  equipment 
(including  books  and  suppHes)  issued 
by  an  institution  to  the  student  if  the 
institution  specifies  in  the  enrollment 
agreement  a  separate  charge  for 
equipment  that  the  student  actually 
obtains  or  if  the  institution  refers  the 
student  to  a  vendor  operated  by  the 
institution  or  an  entity  affiliated  or 
related  to  the  institution. 

(ii)  The  institution  may  exclude  from 
the  calculation  of  a  pro  rata  refund 
under  this  paragraph  the  documented 
cost  to  the  institution  of  unretumable 
equipment  issued  to  the  student  in 
accordance  with  paragraph  (c)(5)(i)  of 
this  section  or  of  returnable  equipment 
issued  to  the  student  in  accordance  with 
paragraph  (c)(5)(i)  of  this  section  if  the 
student  does  not  return  the  equipment 
in  good  condition,  allowing  for 
reasonable  wear  and  tear,  within  20 
days  following  the  date  of  the  student "s 
withdrawal.  For  example,  equipment  is 
not  considered  to  be  returned  in  good 
condition  and,  therefore,  is 
unretumable,  if  the  equipment  cannot 
be  reused  because  of  clearly  recognized 
health  and  sanitary  reasons.  The 
institution  must  clearly  and 
conspicuously  disclose  in  the 
enrollment  agreement  any  restrictions 
on  the  return  of  equipment,  including 
equipment  that  is  unretumable.  The 
institution  must  notify  the  student  in 
writing  prior  to  enrollment  that  return 
of  the  specific  equipment  involved  will 
be  required  within  20  days  of  the 
student's  withdrawal. 

(iii)  An  institution  may  not  delay  its 
payment  of  the  portion  of  a  refund 
allocable  under  this  section  to  a  Title  IV. 
HEA  program  or  a  lender  under  34  CFR 
682.607  by  reason  of  the  process  for 
return  of  equipment  prescribed  in 
paragraph  (c](5)  of  this  section. 
(6)  For  purposes  of  this  section — 
(i)  "Room"  charges  do  not  include 
charges  that  are  passed  through  the 
institution  from  an  entity  that  is  not 
under  the  control  of,  related  to.  or 
affiliated  with  the  institution:  and 
(ii)  "Other  charges  assessed  the 
student  by  the  institution"  do  not 
include  fees  for  group  health  insurance, 
if  this  insurance  is  required  for  all 
students  and  the  purchased  coverage 
remains  in  effect  for  the  student 
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throughout  the  period  for  which  the 
student  was  charged. 

(7)(i)  For  purposes  of  this  section,  a 
student  attending  an  institution  for  the 
first  time  is  a  student  who — 

(A)  Has  not  previously  attended  at 
least  one  class  at  the  institution;  or 

(B)  Received  a  refund  of  100  percent 
of  his  or  her  tuition  and  fees  (less  any 
permitted  administrative  fee)  under  the 
institution's  refund  policy  for  previous 
attendance  at  the  institution. 

(ii)  A  student  remains  a  first-time 
student  until  the  student  either — 

(A)  Withdraws,  drops  out.  or  is 
expelled  fi'om  the  institution  after 
attending  at  least  one  class;  or 

(B)  Completes  the  period  of 
enrollment  for  which  he  or  she  has  been 
charged. 

(6)  For  purposes  of  this  paragraph, 
"the  portion  of  the  period  of  enrollment 
for  which  the  student  has  been  charged 
that  remains"  is  determined — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours,  by  dividing  the  total  number  of 
weeks  comprising  the  period  of 
enrollment  for  which  the  student  has 
been  charged  into  the  number  of  weeks 
remaining  in  that  period  as  of  the 
student's  withdrawal  date; 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  by  dividing  the  total  number  of 
clock  hours  comprising  the  period  of 
enrollment  for  which  the  student  has 
been  charged  into  tht,  number  of 
scheduled  clock  hours  remaining  to  be 
completed  by  the  student  in  that  period 
as  of  the  student's  withdrawal  date;  and 

(iii)  In  the  case  of  an  educational 
program  that  consists  predominantly  of 
correspondence  courses,  by  dividing  the 
total  number  of  lessons  comprising  the 
period  of  enrollment  for  which  the 
student  has  been  charged  into  the 
number  of  lessons  not  submitted  by  the 
student. 

(d)  Federal  refund.  (1)  "Federal 
reftmd,"  as  used  in  this  section,  means 
a  refund  by  an  institution  to  a  student 
attending  that  institution  of  not  less 
than  the  portion  of  tuition,  fees.  room, 
board,  and  other  charges  assessed  the 
student  by  the  institution  to  be  refunded 
as  follows — 

(i)  The  institution  must  refund  100 
percent  of  the  tuition  charges,  less  an 
administrative  fee  that  does  not  exceed 
the  lesser  of  $100  or  5  percent  of  the 
tuition,  if  a  student  withdraws  fi'om  the 
institution  on  or  before  the  first  day  of 
classes  for  the  period  of  enrollment  for 
which  the  student  was  charged; 

(ii)  The  institution  must  refund  at 
least  90  percent  of  the  tuition  charges  if 
the  student  withdraws  between  the  end 
of  the  period  of  time  specified  in 
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paragraph  (d)(1)  of  this  section  and  the 
end  of  the  first  10  percent  (in  time)  of 
the  period  of  enrollment  for  which  the 
student  was  charged; 

(iii)  The  institution  must  refund  at 
least  50  percent  of  the  tuition  charges  if 
the  student  withdraws  between  the  end 
of  the  first  10  percent  (iatime)  of  the 
period  of  enrollment  for  which  the 
student  was  charged  and  the  end  of  the 
first  25  percent  (in  time)  of  that  period 
of  enrollment;  and 

(iv)  The  institution  must  refund  at 
least  25  percent  of  the  tuition  charges  if 
the  student  withdraws  between  the  end 
of  the  first  25  percent  (in  time)  of  the 
period  of  enrollment  for  which  the 
student  was  charged  and  the  end  of  the 
first  50  percent  (in  time)  of  the  period 
of  enrollment. 

(2)  An  institution  may  exclude  fi-om 
the  calculation  of  a  Federal  refund 
under  this  paragraph  a  reasonable 
administrative  fee  not  to  exceed  the 
lesser  of — 

(i)  Five  percent  of  the  tuition,  fees, 
room  and  board,  and  other  charges 
assessed  the  student;  or 

(ii)  One  hundred  dollars. 

(3)(i)  For  purposes  of  this  section, 
"other  charges  assessed  the  student  by 
the  institution"  include,  but  are  not 
limited  to.  charges  for  any  equipment 
(including  books  and  supplies)  issued 
by  an  institution  to  the  student  if  the 
institution  specifies  in  the  enrollment 
agreement  a  separate  charge  for 
equipment  that  the  student  actually 
obtains  or  if  the  institution  refers  the 
student  to  a  vendor  operated  by  the 
institution  or  an  entity  affiliated  or 
related  to  the  institution. 

(ii)  The  institution  may  exclude  from 
the  calculation  of  a  Federal  refund 
under  this  paragraph  the  documented 
cost  to  the  institution  of  unretumable 
equipment  issued  to  the  student  in 
accordance  with  paragraph  (d)(3)(i)  of 
this  section  or  of  returnable  equipment 
issued  to  the  student  in  accordance  with 
paragraph  (d)(3)(i)  of  this  section  if  the 
student  does  not  return  the  equipment 
in  good  condition,  allowing  for 
reasonable  wear  and  tear,  within  20 
days  following  the  date  of  the  student's 
withdrawal.  For  example,  equipment  is 
not  considered  to  be  returned  in  good 
condition  and,  therefore,  is 
unretumable.  if  the  equipment  cannot 
be  reused  because  of  clearly  recognized 
health  and  sanitary  reasons.  The 
institution  must  clearly  and 
conspicuously  disclose  in  the 
enrollment  agreement  any  restrictions 
on  the  return  of  equipment,  including 
equipment  that  is  unretumable.  The 
institution  must  notify  the  student  in 
writing  prior  to  enrollment  that  retum 
of  the  specific  equipment  involved  will 


be  required  within  20  days  of  the 
student's  withdrawal. 

(iii)  An  institution  may  not  delay  its 
payment  of  the  portion  of  a  refund 
allocable  under  this  section  to  a  Title  IV. 
HEA  program  or  a  lender  under  34  CFR 
682.607  by  reason  of  the  process  for 
return  of  equipment  prescribed  in 
paragraph  (c)(3)  of  this  section. 

(4)  For  purposes  of  this  section — 

(i)  "Room"  charges  do  not  include 
charges  that  are  passed  through  the 
institution  fi-om  an  entity  that  is  not 
under  the  control  of.  related  to.  or 
affiliated  with  the  institution;  and 

(ii)  "Other  charges  assessed  the 
student  by  the  institution"  do  not 
include  fees  for  group  health  insurance, 
if  this  insurance  is  required  for  all 
students  and  the  purchased  coverage 
remains  in  effect  for  the  student 
throughout  the  period  for  which  the 
student  was  charged. 

(e)  Period  of  enrollment  for  which  the 
student  has  been  charged.  (1)  For 
purposes  of  this  section,  "the  period  of 
enrollment  for  which  the  student  has 
been  charged."  means  the  actual  period 
for  which  an  institution  charges  a 
student,  except  that  the  minimum 
period  must  be — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  or  clock  hours  and  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms,  the  semester,  trimester, 
quarter  or  other  academic  term;  or 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  or  clock  hours  and  does  not  use 
semesters,  trimesters,  quarters,  or  other 
academic  terms  and  is — 

(A)  Longer  than  or  equal  to  the 
academic  year  in  length,  the  greater  of 
the  payment  period  or  one-half  of  the 
academic  year; 

(B)  Shorter  than  the  academic  year  in 
length,  the  length  of  the  educational 
program. 

(2)  If  an  institution  charges  by 
different  periods  for  different  charges, 
the  "period  of  enrollment  for  which  the 
student  has  been  charged"  for  purposes 
of  this  section  is  the  longest  period  for 
which  the  student  is  charged.  The 
institution  must  include  any  charges 
assessed  the  student  for  the  period  of 
enrollment  or  any  portion  of  that  period 
of  enrollment  when  calculating  the 
refund. 

(f)  Overpayments.  (1)  An  institution 
shall  determine  whether  a  student  has 
received  an  overpayment  for 
noninstitutional  costs  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if — 

(i)  The  student  officially  withdraws. 
drops  out.  or  is  expelled,  on  or  after  his 


or  her  first  day  of  class  of  that  period; 
and 

(ii)  The  student  received  Title  IV. 
HEA  program  assistance  other  than  &t)m 
the  FWS.  Federal  Stafford  loan.  Federal 
PLUS.  Federal  SLS.  Federal  Direct 
Stafford,  or  Federal  Direct  PLUS 
Program  for  that  period. 

(2)(i)  To  determine  if  the  student  owes 
an  overpayment,  the  institution  shall 
subtract  the  noninstitutional  costs  that 
the  student  incurred  for  that  portion  of 
the  period  of  enrollment  for  which  the 
student  has  been  charged  bom  the 
amount  of  all  assistance  (other  than 
from  the  FWS,  Federal  Stafford  Loan. 
Federal  PLUS,  Federal  SLS  Program, 
Federal  Direct  Stafford,  or  Federal 
Direct  PLUS)  that  the  institution 
disbursed  to  the  student. 

(ii)  Noninstitutional  costs  may 
include,  but  are  not  limited  to.  room 
and  board  for  which  the  student  does 
not  contract  with  the  institution,  books, 
supplies,  transportation,  and 
miscellaneous  expenses. 

(g)  Repayments  to  Title  IV,  HEA 
programs  of  institutional  refunds  and 
overpayments.  (l)(i)  An  institution  shall 
retum  a  portion  of  the  refund  calculated 
in  accordance  with  paragraph  (b)  of  this 
section  to  the  Title  IV,  HEA  programs  if 
the  student  to  whom  the  refund  is  owed 
received  assistance  under  any  Title  IV, 
HEA  program  other  than  the  FWS 
Program. 

(ii)  The  portion  of  the  refund  that  an 
institution  shall  retum  to  the  Title  IV. 
HEA  programs  may  not  exceed  the 
amount  of  assistance  that  the  student 
received  under  the  Title  IV,  HEA 
programs  other  than  under  the  FWS 
Program  for  the  period  of  enrollment  for 
which  the  student  has  been  charged. 

(2)  For  purposes  of  this  section,  for  all 
refund  calculations  other  than  the  pro 
rata  refund  calculation  required  under 
paragraph  (b)(l)(iii)  of  this  section— 

(i)  An  institutional  refund  means  the 
amount  paid  for  institutional  charges  for 
the  period  of  enrollment  for  which  the 
student  lias  been  charged  minus  the 
amount  that  the  institution  may  retain 
under  paragraph  (g)(2)(iii)  of  this  section 
for  the  portion  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  that  the  student  was 
actually  enrolled  at  the  institution; 

(ii)  An  institution  may  not  include 
any  unpaid  amount  of  a  scheduled  cash 
payment  in  determining  the  amount  that 
the  institution  may  retain  for 
institutional  charges.  A  scheduled  cash 
payment  is  the  amount  of  institutional 
charges  that  has  not  been  paid  by 
financial  aid  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged,  exclusive  of — 


(A)  Any  amount  scheduled  to  be  paid 
by  Title  IV,  HEA  program  assistance  that 
the  student  has  been  awarded  that  is 
payable  to  the  student  even  though  the 
student  has  withdrawn; 

(B)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford.  Federal  SLS, 
and  Federal  PLUS  programs  in 
accordance  with  34  CFR  682.207(d).  and 
allowable  late  disbursements  of 
unsubsidized  Federal  Stafford  loans  and 
loans  made  under  the  Federal  Direct 
Student  Loan  Program  in  accordance 
with  34  CFR  685.303(d);  and 

(C)  Late  disbursements  of  State 
student  financial  assistance,  for  which 
the  student  is  still  eligible  in  spite  of 
having  withdrawn,  made  in  accordance 
with  the  applicable  State's  written  late 
disbursement  poficies.  The  late 
disbursement  must  be  made  within  60 
days  after  the  student's  date  of 
withdrawal,  as  defined  in  paragraph 
(j)(l)  of  this  section,  or  the  institution 
must — 

(2)  Recalculate  the  refund  in 
accordance  with  this  section,  including 
recalculating  the  student's  unpaid 
charges  in  accordance  with  this 
paragraph  without  consideration  of  the 
State  late  disbursement  amount;  and 

(2)  Retum  any  additional  refund 
amounts  due  as  a  result  of  the 
recalculation  in  accordance  with 
paragraph  (h)  of  this  section; 

(iii)  In  determining  the  amount  that 
the  institution  may  retain  for  the  portion 
of  the  period  of  enrollment  for  which 
the  student  has  been  charged  during 
which  the  student  was  actually 
enrolled,  an  institution  shall — 

(A)  Compute  the  unpaid  amount  of  a 
scheduled  cash  payment  by  subtracting 
the  amount  paid  by  the  student  for  that 
period  of  enrollment  for  which  the 
student  has  been  charged  fnm  the 
scheduled  cash  pa\Tnent  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged;  and 

(B)  Subtract  the  unpaid  amount  of  the 
scheduled  cash  payment  fi-om  the 
amount  that  may  be  retained  by  the 
institution  according  to  the  institution's 
refund  poficy;  and 

(iv)  An  institution  shall  return  the 
total  amount  of  Title  IV.  HEA  program 
assistance  (other  than  amounts  received 
horn  the  FWS  Program)  paid  for 
institutional  charges  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if  the  unpaid  amount  of 
the  student's  scheduled  cash  payment  is 
greater  than  or  equal  to  the  amount  that 
may  be  retained  by  the  institution  under 
the  institution's  refund  policy. 

(3)(i)  A  student  must  repay  to  the 
institution  or  to  the  Title  IV,  HEA 
programs  a  portion  of  the  overpayment 
as  determined  according  to  paragraph  (Q 


of  this  section.  The  institution  shall 
make  every  reasonable  effort  to  contact 
the  student  and  recover  the 
overpayment  in  accordance  with 
program  regulations  (34  CFR  parts  673, 
674.  675.  676.  690.  and  691). 

(ii)  The  portion  of  the  overpayment 
that  the  student  or  the  institution  (if  the 
institution  recovers  the  overpayment) 
shall  retum  to  the  Title  IV.  HEA 
programs  may  not  exceed  the  amount  of 
assistance  received  under  the  Title  IV, 
HEA  programs  other  than  the  FWS. 
Federal  Stafford  Loan.  Federal  PLUS. 
Federal  SLS.  Federal  Direct  Stafford.'or 
Federal  Direct  PLUS  Program  for  the 
period  of  enrollment  for  which  the 
student  has  been  charged. 

(iii)  Unless  otherwise  provided  for  in 
apnlicable  program  regulations — 

(A)  If  the  amount  of  the  overpayment 
is  less  than  $100,  the  student  is 
considered  not  to  owe  an  overpayment, 
and  the  institution  is  not  required  to 
contact  the  student  or  recover  the 
overpayment;  and 

(B)  It  an  institution  demonstrates  that 
the  total  amount  of  a  refund  would  be 
$25  or  less,  the  institution  is  not 
required  to  pay  the  refund,  provided 
thill  the  institution  has  obtained  written 
authorization  fiom  the  student  in  the 
enrollment  agreement  to  retain  any 
amount  of  the  refund  that  would  be 
allocated  to  the  Title  IV.  HEA  loan 
programs. 

(h)  Allocation  of  refunds  and 
overpayments.  (1)  Except  as  provided  in 
paragraph  (h)(2)  of  this  secUon.  if  a 
student  who  received  Title  IV,  HEA 
program  assistance  (other  than 
assistance  under  the  FWS  Program)  is 
owed  a  refund  calculated  in  accordance 
with  paragraph  (b)  of  this  section,  or  if 
a  student  who  received  Title  IV.  HEA 
program  assistance  (other  than 
assistance  under  the  FWS,  Federal 
Stafford  Loan,  Federal  PLUS.  Federal 
SLS,  Federal  Direct  Stafford,  or  Federal 
Direct  PLUS  Program)  must  repay  an 
overpayment  calculated  in  accordance 
with  paragraph  (f)  of  this  section,  an 
institution  shall  allocate  that  refund  and 
any  overpayment  collected  from  the 
student  in  the  following  order: 

(i)  To  eliminate  outstanding  balances 
on  Federal  SLS  loans  received  by  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(ii)  To  eUminate  outstanding  balances 
on  unsubsidized  Federal  Stafford  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(iii)  To  eliminate  outstanding 
balances  on  subsidized  Federal  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollinent  for  which  he  or  !,ho 
was  charged. 
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(rv)  To  eliminate  outstanding  balances 
on  Federal  PLUS  loans  received  on 
behalf  of  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(v)  To  eliminate  outstanding  balances 
on  unsubsidized  Federal  Direct  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 

(vi)  To  eliminate  outstanding  balances 
on  subsidized  Federal  Direct  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 

(vii)  To  eliminate  outstanding 
balances  on  Federal  Direct  PLUS  loans 
received  on  behalf  of  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 

(viii)  To  eliminate  outstanding 
balances  on  Federal  Perkins  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(ix)  To  eliminate  any  amount  of 
Federal  Pell  Grants  awarded  to  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(x)  To  eliminate  any  amount  of 
Federal  SEOG  Program  aid  awarded  to 
the  student  for  the  period  of  enrollment 
for  which  he  or  she  was  charged. 

(xi)  To  eliminate  any  amount  of  other 
assistance  awarded  to  the  student  under 
programs  authorized  by  Title  IV  of  the 
HEA  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(xii)  To  repay  required  refunds  of 
other  Federal,  State,  private,  or 
institutional  student  financial  assistance 
received  by  the  student. 

(xiii)  To  the  student. 

(2)  The  institution  must  apply  the 
allocation  policy  described  in  paragraph 
(h)(1)  of  this  section  consistently  to  all 
students  who  have  received  Title  IV. 
HEA  program  assistance  and  must 
conform  that  policy  to  the  following: 

(i)  No  amount  of  the  refund  or  of  the 
overpayment  may  be  allocated  to  the 
F\VS  Program. 

(ii)  No  amount  of  overpayment  may 
be  allocated  to  the  Federal  Stafford 
Loan.  Federal  PLUS,  Federal  SLS, 
Federal  Direct  Stafford  Loan  or  Federal 
Direct  PLUS  Program. 

(iii)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Federal  Stafford  Loan,  Federal 
PLUS.  Federal  SLS  programs  must  be 
returned  to  the  appropriate  borrower's 
lender  by  the  institution  in  accordance 
with  program  regulations  (34  CFR  part 
682). 

(iv)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Title  IV,  HEA  programs  other  than 
the  FVVS,  Federal  Stafford  Loan,  Federal 


PLUS,  and  Federal  SLS  programs  must 
be  returned  to  the  appropriate  program 
account  or  accounts  by  the  institution 
within  30  days  of  the  date  that  the 
student  officially  withdraws,  is 
expelled,  or  the  institution  determines 
that  a  student  has  unofficially 
withdrawn. 

(v)  The  amount  of  die  Title  IV,  HEA 
program  portion  of  the  overpayment 
allocated  to  the  Title  IV,  HEA  programs 
other  than  the  FWS,  Federal  Stafford 
Loan,  Federal  PLUS,  Federal  SLS. 
Federal  Direct  Stafford,  and  Federal 
Direct  PLUS  programs  must  be  returned 
to  the  appropriate  program  account  or 
accounts  within  30  days  of  the  date  that 
the  student  repays  the  overpayment. 

(i)  Financial  aid.  For  purposes  of  this 
section  "financial  aid"  is  assistance  that 
a  student  has  been  or  will  be  awarded 
(including  Federal  PLUS  loans  and 
Federal  Direct  PLUS  loans  received  on 
the  student's  behalf)  from  Federal;  State; 
institutional;  or  other  scholarship,  grant, 
or  loan  programs. 

(j)  Refund  dates.  (1)  Withdrawal  date. 
(i)  Except  as  provided  in  paragraph 
(j)(l)(ii)  and  (iii)  of  this  section,  a 
student's  withdrawal  date  is  the  earlier 
of— 

(A)  The  date  that  the  student  notifies 
an  institution  of  the  student's 
withdrawal,  or  the  date  of  withdrawal 
specified  by  the  student,  whichever  is 
later;  or 

(B)  If  the  student  drops  out  of  the 
institution  without  notifying  the 
institution  (does  not  withdraw 
officially),  the  last  recorded  date  of  class 
attendance  by  the  student,  as 
documented  by  the  institution. 

(ii)  If  the  student  does  not  return  to 
the  institution  at  the  expiration  of  an 
approved  leave  of  absence  under 
paragraph  (j)(2)  of  this  section,  or  takes 
a  leave  of  absence  that  is  not  approved 
under  paragraph  (j)(2)  of  this  section, 
the  student's  withdrawal  date  is  the  last 
recorded  date  of  class  attendance  by  the 
student,  as  documented  by  the 
institution. 

(iii)  If  the  student  is  enrolled  in  an 
educational  program  that  consists 
predominantly  of  correspondence 
courses,  the  student's  withdrawal  date 
is  normally  the  date  of  the  last  lesson 
submitted  by  the  student,  if  the  student 
failed  to  submit  the  subsequent  lesson 
in  accordance  with  the  schedule  for 
lessons  established  by  the  institution. 
However,  if  the  student  establishes  in 
writing,  within  60  days  of  the  date  of 
the  last  lesson  that  he  or  she  submitted, 
a  desire  to  continue  in  the  program  and 
an  understanding  that  the  required 
lessons  must  be  submitted  on  time,  the 
institution  may  restore  that  student  to 
"in  school"  status  for  purposes  of  funds 
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received  under  the  Title  IV,  HEA 
programs.  The  institution  may  not  grant 
the  student  more  than  one  restoration  to 
"in  school"  status  on  this  basis. 

(2)  Approved  leave  of  absence.  A 
student  who  has  been  granted  a  leave  of 
absence  by  an  institution  is  not 
considered  to  have  withdrawn  from  the 
institution  and  is  considered  to  be  on  an 
"approved  leave  of  absence"  for 
purposes  of  this  section  (and,  for  a  Title 
IV,  HEA  program  loan  borrower,  for 
purposes  of  terminating  the  student's  in- 
school  status)  under  the  following 
conditions — 

(i)  In  any  twelve-month  period,  the 
institution  may  grant  a  single  leave  of 
absence  to  a  student,  not  to  exceed  60 
days; 

(ii)  The  student  must  make  a  written 
request  to  be  granted  a  leave  of  absence; 
and 

(iii)  The  leave  of  absence  may  not 
involve  additional  charges  by  the 
institution  to  the  student. 

(3)  Timely  determination  of 
withdrawal  for  students  who  drop  out. 
An  institution  must  determine  the 
withdrawal  date  for  a  student  who 
drops  out  within  30  days  after  the 
expiration  of  the  earlier  of  the — 

(i)  Period  of  enrollment  for  which  the 
student  has  been  charged: 

(ii)  Academic  year  in  which  the 
student  withdrew; 

(iii)  Educational  program  from  which 
the  student  withdrew 

(4)  Timely  payment.  An  institution 
shall  pay  a  refund  that  is  due  to  a 
student — 

(i)  If  a  student  officially  withdraws  or 
is  expelled,  within  30  days  after  the 
student's  withdrawal  date; 

(ii)  If  a  student  drops  out,  within  30 
days  of  the  earliest  of  the — 

(A)  Date  on  which  the  institution 
determines  that  the  student  dropped 
out; 

(B)  Expiration  of  the  academic  term  in 
which  the  student  withdrew;  or 

(C)  Expiration  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged; 

(iii)  If  a  student — 

(A)  Does  not  return  to  the  institution 
at  the  expiration  of  an  approved  leave 
of  absence  under  paragraph  ())(2)  of  this 
section,  within  30  days  of  the  earlier  of 
the  date  of  expiration  of  the  leave  of 
absence  or  the  date  the  student  notifies 
the  institution  that  the  student  will  not 
be  returning  to  the  institution  after  the 
expiration  of  an  approved  leave  of 
absence;  (B)  Is  taking  a  leave  of  absence 
that  is  not  approved  under  paragraph 
(j)(2)  of  this  section,  within  30  days  after 
the  last  recorded  date  of  class 
attendance  by  the  student,  as 
documented  by  the  institution. 
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(Authority:  20  U.S.C.  1091b,  1092, 1094) 

12.  Section  668.23  is  revised  to  read 
as  follows: 

§  668.23    Audits,  records,  and 
examinations. 

(a)  An  institution  that  participates  in 
the  Federal  Perkins  Loan,  FWS,  FSEOG, 
Federal  Stafford  Loan,  Federal  PLUS, 
Federal  Pell  Grant,  PAS,  or  FDSL 
Program  shall  comply  with  the 
regulations  for  that  program 
concerning — 

(1)  Fiscal  and  accounting  systems; 

(2)  Program  and  fiscal  recortUceeping; 
and 

(3)  Record  retention. 

(b)(1)  An  institution  that  participates 
in  any  Title  IV,  HEA  program  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education's  Inspector  General,  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  a  guaranty  agency  in 
whose  program  the  institution 
participates,  the  appropriate  nationally 
recognized  accrediting  agency,  and  the 
appropriate  State  postsecondary  review 
entity  designated  under  34  CFR  part 
667.  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(2)  A  third-party  servicer  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education's  Inspector  General,  and  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  a  guaranty  agency  in 
whose  program  the  institution 
contracting  with  the  servicer 
participates,  the  appropriate  nationally 
recognized  accrediting  agency  of  an 
institution  with  which  the  servicer 
contracts,  and  the  State  postsecondary 
review  entity  designated  under  34  CFR 
part  667,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(3)  The  institution's  or  servicer's 
cooperation  must  include — 

(i)  Providing  timely  access,  for 
examination  and  copying,  to  the  records 
(including  computerized  records) 
required  by  the  applicable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs, 
emd  records; 

(ii)  Providing  reasonable  access  to 
personnel  associated  with  the 
institution's  or  servicer's  admini.stration 
of  the  Title  IV,  HEA  programs  for  the 
purpose  of  obtaining  relevant 
information.  In  providing  reasonable 
access,  the  institution  or  servicer  shall 
not — 

(A)  Refuse  to  supply  any  relevant 
information; 


(B)  Refuse  to  permit  interviews  with 
those  personnel  that  do  not  include  the 
presence  of  the  institution's  or  servicer's 
management;  and 

(C)  Refuse  to  permit  interviews  with 
those  personnel  that  are  not  tape 
recorded  by  the  institution  or  servicer. 

(c)(l)(i)  An  institution  that 
participates  in  the  FDSL,  Federal 
Perkins  Loan.  FWS,  FSEOG.  Federal 
Stafford  Loan.  Federal  PLUS.  Federal 
SLS,  Federal  Pell  Grant,  or  PAS  Program 
shall  have  performed  at  least  annually  a 
compliance  audit  of  its  Title  IV,  HEA 
programs. 

(ii)  A  third-party  servicer  shall  have 
performed  at  least  annually  a 
compliance  audit  that  meets  the 
compliance  audit  standards  for 
institutions  of  the  servicer's 
administration  of  the  participation  in 
the  Title  IV,  HEA  programs  of  each 
institution  with  which  the  servicer  has 
a  contract,  unless — 

(A)  The  servicer  contracts  with  only 
one  participating  institution;  and 

(B)  The  audit  of  that  institution's 
participation  involves  every  aspect  of 
the  servicer's  administration  of  that 
Title  IV.  HEA  program. 

(iii)  To  meet  the  requirements  of 
paragraph  (c)(l)(ii)  of  this  section,  a 
third-party  servicer  that  contracts  with 
more  than  one  participating  institution 
may  submit  a  single  compliance  audit 
report  that  meets  the  compliance  audit 
standards  for  institutions  and  that 
covers  the  servicer's  administration  of 
the  participation  in  the  Title  IV,  HEA 
programs  of  each  institution  with  which 
the  sen'icer  contracts. 

(iv)  The  audit  required  under 
paragraph  (c)(1)  (i)  or  (ii)  of  djis  section 
shall  be  conducted  by  an  independent 
auditor  in  accordance  with  the  general 
standards  and  the  standards  for 
comphance  audits  in  the  U.S.  General 
Accounting  Office's  (GAO's) 
Government  Auditing  Standards.  (This 
publication  is  available  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402.) 

(2)(i)(A)  The  institution's  first  audit 
must  cover  the  institution's  activities  for 
the  entire  period  of  time  since  the 
institution  began  to  participate  in  the 
Title  IV,  HEA  programs.  Each 
subsequent  audit  must  cover  the 
institution's  activities  for  the  entire 
period  of  time  since  the  preceding  audit. 

(B)  A  foreign  institution's  first  audit 
must  cover  the  foreign  institution's 
activities  for  the  two  most  recently 
concluded  award  years  in  which  the 
foreign  institution  has  participated  in 
the  Title  IV,  HEA  programs,  unless 
otherwise  specified  by  the  Secretary.  A 
foreign  institution  that  has  participated 


in  the  Title  IV,  HEA  programs  for  less 
than  two  years  must  have  performed  an 
audit  that  covers  the  entire  period  of 
time  since  the  foreign  institution  began 
to  participate  in  the  Title  IV,  HEA 
programs.  Each  subsequent  audit  must 
cover  the  foreign  institution's  activities 
for  the  entire  period  of  time  since  the 
preceding  audit. 

(ii)  The  third-party  servicer's  first 
audit  must  cover  the  servicer's  activities 
for  the  award  year,  ending  on  or  after 
July  1. 1994,  in  which  the  servicer  began 
to  administer  any  aspect  of  an 
institution's  participation  in  the  Title 
IV.  HEA  programs.  Each  subsequent 
audit  that  the  servicer  has  performed 
must  cover  the  servicer's  activities  for 
the  entire  period  of  time  since  the 
servicer's  preceding  audit. 

(3)  The  institution  or  servicer,  as 
applicable,  shall  submit  its  audit  report 
to  the  Department  of  Education  within 
six  months  of  the  end  of  the  institution  s 
or  servicer's  fiscal  year  ending  on  or 
after  the  most  recently  concluded  award 
year  for  which  the  audit  is  performed  or. 
if  applicable,  in  accordance  with 
deadlines  established  in — 

(i)  The  Single  Audit  Act; 

(ii)  Office  of  Management  and  Budget 
Circular  A-133.  "Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations;"  or 

(iii)  Office  of  Management  and  Budget 
Circular  A-128.  "Audits  of  State  and 
Local  Governments." 

(4)  The  Secretary  may  require  the 
institution  or  servicer  to  provide,  upon 
request,  to  cognizant  guaranty  agencies 
and  eligible  lenders  under  the  FFEL 
programs.  State  agencies,  the  Secrotar\' 
of  Veterans  Affairs,  nationally 
recognized  accrediting  agencies,  and 
State  postsecondary  review  entities 
designated  under  34  CFR  part  667.  tho 
results  of  any  audit  conducted  under 
this  section. 

(d)  Procedures  for  audits  are 
contained  in  audit  guides  developed  by, 
and  available  fi-om.  the  Department  of 
Education's  Office  of  Inspector  General. 
These  audit  guides  do  not  impose  any 
requirements  beyond  those  imposed 
under  applicable  statutes  and 
regulations  and  GAO's  Governmpnt 
Auditing  Standards.  (This  publieatiDii  is 
available  from  the  Superint»?ndpnt  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402.) 

(e)(1)  An  institution  or  a  third-parly 
servicer  that  has  an  audit  conducttui  in 
accordance  with  this  section  shall — 

(i)  Give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary'  to  review 
the  audit;  and 

(ii)  Include  in  any  arrangement  wii.'i 
aji  individual  or  firm  conducting  an 
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audit  described  in  this  section  a 
iiquircment  that  the  individual  or  firm 
shall  give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  nccessarj-  to  review 
the  audit. 

(2)  A  third-party  servicer  shall  give 
the  Secretarj'  and  the  Inspector  General 
access  to  records  or  other  docimients 
necessary  to  review  an  institution's 
audit. 

(3)  An  institution  shall  give  the 
Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 
necessary  to  review  a  third-party 
servicer's  audit. 

(f)  The  Secretary  considers  the  audit 
requirement  in  paragraph  (c)  of  this 
section  to  be  satisfied  by  an  audit 
conducted  in  accordance  with — 

(1)  The  Single  Audit  Act  (Chapter  75 
of  tide  31.  United  States  Code); 

(2)  Office  of  Management  and  Budget 
Circular  A-133.  "Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations;"  or 

(3)  Office  of  Management  and  Budget 
Circular  A-128.  "Audits  of  State  and 
Local  Governments." 

(g)  Upon  written  request,  an 
institution  or  a  third-party  servicer  shall 
give  the  Secretary  access  to  all  Title  IV. 
HEA  program  and  fiscal  records, 
including  records  reflecting  transactions 
with  any  financial  institution  writh 
which  the  institution  or  servicer 
deposits  or  has  deposited  any  Title  IV. 
HEA  program  funds. 

(h)(1)  In  addition  to  the  records 
required  under  the  applicable  program 
regulations  and  this  part,  for  each 
recipient  of  Title  IV.  HEA  program 
assistance,  the  institution  shall  establish 


and  maintain,  on  a  current  basis, 
records  regarding — 

(i)  The  student's  admission  to.  and 
enrollment  status  at.  the  institution; 

(ii)  The  educational  program  and 
courses  in  which  the  st\ident  is 
enrolled: 

(iii)  Whether  the  student  is 
maintaining  satisfactory  progress  in  his 
or  her  educational  program; 

(iv)  Any  refunds  due  or  paid  to  the 
student,  the  Title  IV.  HEA  program  or 
accounts,  and  the  student's  lender 
under  the  Federal  Stafford  Loan,  Federal 
PLUS,  and  Federal  SLS  programs; 

(v)  The  student's  prior  receipt  of 
financial  aid  (see  §668.19); 

(vi)  The  verification  of  student  aid 
application  data;  and 

(vii)  Financial  and  other  institutional 
records  necessary  to  determine  the 
institutional  eligibility,  financial 
responsibility,  and  administrative 
capability  of  the  institution;  and 

(2)  An  institution  shall  establish  and 
maintain  records  regarding  the 
admission  requirements  and 
educational  qualifications  of  each 
regular  student  enrolled  in  any  eligible 
program  offered  by  the  institution, 
whether  the  student  received  Title  IV, 
HEA  program  assistance  or  not. 

(3)  Records  required  under  applicable 
program  regulations  and  this  part  shall 
be- 

(i)  Systematically  organized; 

(ii)  Readily  available  for  review  by  the 
Secretary  at  the  geographical  location 
where  the  student  will  receive  his  or  her 
degree  or  certificate  of  program  or 
course  completion;  and 

(iii)  Retained  by  the  institution  for  the 
longer  of  at  least  five  years  from  the 
time  the  record  is  established  or  the 


period  of  time  required  under  the 
apphcable  progiam  regulations  or  this 
part. 

(AuthorUy:  20  U.S.C.  1088. 1094. 1099c.  1141 
and  section  4  of  Pub.  L.  95-452.  92  Stat. 
1101-1109) 

13.  Section  668.81  is  amended  by 
adding  paragraph  (e)  and  revising  the 
authority  citation  to  read  as  follows: 

§  668.81    Scope  and  special  definittons. 

•        *        *        •        * 

(e)  This  subpart  itoes  not  apply  to  the 
termination  of  the  eligibility  ef  an 
institution  to  participate  in  the  Title  IV. 
HEA  programs  if  that  termination 
results  from  the  Secretary's  receipt  of  a 
notice  from  a  State  postsecondary 
review  entity  under  34  CFR  part  667. 
that  indicates  the  SPRE  has  determined 
that  the  institution  should  not  be 
eligible  to  participate  in  those  programs. 

(Authority:  20  U.S.C.  1094  and  1099a-3(hn 


14.  Section  668.116  is  amended  by 
revising  paragraph  (e){l)(vi)  to  read  as 
follows: 

§668.116    Hearing. 

*   ■  «  «  «  • 

(e)(1)"   •   • 

(vi)  Other  Depart;nent  of  Education 
records  and  materials  if  the  records  and 
materials  were  provided  to  the  hearing 
official  no  later  than  30  days  after  the 
institution's  or  servicer's  filing  of  its 
request  for  review. 

15.  Appendix  A  to  Part  668  is  revised 
to  read  as  follows: 

BILLING  CODE  4OO0-O1-P 
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Appendix  A  to  Part  668— Flow  Charts  for  Procedures  for  Calculating  Refunds  Under  §668.22 


V> 

0) 

o 

o 
a. 

c 

3 


0> 
0) 


IMI 


il 


61188    Federal  Register  /  Vol.  59.  No.  228  /  Tuesday,  November  29,  1994  /  Rules  and  Regulations 


c  //  ^L  50;  No.  22»  /'  Tuesday,  November  29,  1994  I'  Rutes.  and  Rfegubtions    SI188 


^8 
So 

SI 


«>T3 

«  ® 


C 
3 


0) 


Q  o 


BILUNQ  CODE  4000-01-C 


JMI 


61190    Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29,  1994  /  Rules  and  Regulations 


PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAMS 

16.  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Authority:        20  U.S.C.  1071  to  1087-2, 
unless  othenvise  noted. 

17.  Section  682.413  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 


§  682.41 3    Remedial  action  s. 


(e)(1)  The  Secretary's  decision  to 
require  repayment  of  funds,  withhold 
funds,  or  to  limit,  suspend,  or  terminate 
a  lender,  agency,  or  third-party  servicer 
from  participation  in  the  FFEL  programs 
does  not  become  final  until  the 
Secretary  provides  the  lender,  agency, 
or  servicer  with  written  notice  of  the 


intended  action  and  an  opportunity  to 
be  heard  thereon,  at  a  time  and  in  a 
manner  the  Secretary  determines  to  be 
appropriate  to  the  resolution  of  the 
issues  on  which  the  lender,  agency,  or 
servicer  requests  an  opportunity  to  be 
heard. 


(PR  Doc.  94-29048  Filed  11-28-94;  8:45  am) 
BILLING  CODE  400(M)1-P 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 
RIN  1840-ACO9 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations  to  further  implement 
changes  made  to  section  435  of  the 
Higher  Education  Act  of  1965,  (HEA)  as 
amended  by  the  Higher  Education 
Technical  Amendments  of  1993 
(Technical  Amendments).  These 
regulations  modify  the  procedures  that 
the  Secretary  uses  to  decide  appeals  of 
and  challenges  to  the  determination  of 
institutional  cohort  default  rates  in  the 
Federal  Family  Education  Loan  (FFEL) 
Program. 

EFFECTIVE  DATE:  These  regulations  take 
effect  July  1. 1995.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
§668.17(0  and  (h)  until  the  Department 
of  Education  publishes  in  the  Federal 
Register  the  control  number  assigned  by 
the  Office  of  Management  and  Budget 
(OMB)  to  these  information  collection 
requirements.  Publication  of  the  control 
number  notifies  the  public  that  OMB 
has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geneva  Coombs,  Default  Management 
Section,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SVV.,  (room 
3916,  ROB-3),  Washington.  DC  20202- 
5449  for  information  regarding 
deadlines  and  procedures  related  to  the 
appeal  of  cohort  default  rate 
determinations  by  institutions. 
Telephone  (202)  708-9396.  For 
information  on  other  policy  issues 
related  to  this  regulation,  contact  Pat 
Newcombe,  Federal  Family  Education 
Loan  Program  Section.  Telephone  (202) 
708-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
2(c)(55)  of  the  Technical  Amendments 
amended  section  435  of  the  HEA  to 
modify  the  process  governing 
institutions"  appeals  of  their  cohort 
default  rates  based  on  allegations  of 
improper  loan  servicing  and  collection. 

On  March  22,  1994,  the  Secretary 
published  a  proposed  rule  and  notice  in 
the  Federal  Register,  59  FR  13606, 


requesting  comments  on  the  procedures 
that  should  be  established  to  implement 
the  statutory  amendments.  The 
Secretary  indicated  that  he  would  issue 
final  regulations  establishing  procedures 
for  institutions  to  appeal  their  default 
rates  based  on  allegations  of  improper 
loan  servicing  or  collection.  The 
Secretary  also  solicited  public  help  in 
developing  those  procedures. 

After  reviewing  the  comments 
received  in  response  to  the  proposed 
rule,  the  Secretary  issued  interim  final 
regulations  on  April  29, 1994.  59  FR 
22278.  These  regulations  were  in  final 
form  with  a  stated  effective  date,  but 
invited  additional  public  comments  that 
could  result  in  future  revisions  to  the 
regulations.  Any  revisions  would  have  a 
later  effective  date.  The  Secretary 
received  80  comments  in  response  to 
the  regulations  published  on  April  29. 
The  Secretary  has  considered  all  of 
these  comments  in  preparing  these 
revisions  to  the  final  regulations.  Some 
of  the  changes  suggested  by  the 
commenters  are  reflected  in  these 
revisions.  The  Secretary's  response  to 
the  suggestions  made  by  the 
commenters  is  provided  after  the 
following  discussion  of  the  changes 
made  to  the  final  regulations.  To  ensure 
that  the  public  understands  how  the 
revisions  affect  the  final  rule,  the 
Secretary  is  publishing  complete  revised 
versions  of  §668.1 7(f),  (g)  and  (h). 

Revisions  to  the  Final  Rules  published 
on  April  29, 1994 

The  Secretary  has  revised  the 
standard  for  determining  whether  an 
institution  has  shown  that,  for  purposes 
of  an  appeal  of  a  cohort  default  rate, 
improper  servicing  or  collection  is 
considered  to  have  caused  a  default.  In 
particular,  the  Secretary  has  determined 
that,  for  purposes  of  appeals  of  cohort 
default  rate  calculations  only,  a  lender's 
failure  to  perform  certain  collection 
actions  will  be  considered  to  have 
caused  a  default.  The  Secretary  has 
revised  the  regulations  to  provide  that 
improper  servicing  or  collection  will  be 
considered  to  have  caused  a  default  if 
the  borrower  has  not  made  a  payment 
on  the  loan  and  the  institution  can 
prove  that  the  lender  failed  to  perform 
one  or  more  of  the  following  activities 
(if  such  activities  were  required  on  the 
particular  loan):  (1)  Send  at  least  one 
letter  (other  than  the  final  demand 
letter)  urging  the  borrower  or  endorser 
to  make  payments  on  the  loan;  (2)  make 
at  least  one  attempt  to  reach  the 
borrower  by  phone;  (3)  request 
preclaims  assistance  fi-om  the  guaranty 
agency  (if  required),  or  (4)  send  the  final 
demand  letter.  Therefore,  the  loan  will 
be  excluded  from  the  default  rate 


calculation  if  the  borrower  did  not  make 
a  payment  on  the  loan  and  the 
institution  can  show  that  the  lender 
missed  one  of  these  foui-  activities.  If  the 
borrower  did  not  make  a  payment  on 
the  loan  and  the  lender  did  not  make 
contact  with  the  borrower  because  the 
borrower  could  not  be  located,  the 
default  will  be  considered  to  have  been 
caused  by  improper  servicing  or 
collection  if  the  loan  file  does  not 
include  a  certification  or  any  evidence 
that  skip  tracing  activities  were 
performed  before  the  claim  was 
submitted. 

The  Secretary  has  determined  that  it 
is  appropriate  to  focus  the  evaluation  of 
cohort  default  rate  appeals  on  these 
particular  activities  because  these 
activities  are  important  elements  of  the 
loan  servicing  and  collection  process. 
Each  of  the  activities  considered  in  the 
cohort  default  rate  appeal  process 
(letters,  phone  calls,  preclaims 
assistance,  final  demand  and  skip 
tracing)  represent  a  different  method  of 
collecting  on  a  loan.  The  Secretary 
believes  that  if  each  collection 
technique  is  used,  a  default  on  the  loan 
should  not.  for  cohort  default  rate 
appeal  purposes,  be  considered  to  have 
been  caused  by  improper  servicing  or 
collection. 

The  Secretary  receives  hundreds  of 
cohort  default  rate  appeals  aimually  and 
resolution  of  these  appeals  requires 
significant  staff  time  and  resources.  In 
light  of  these  factors  and  the  tight 
statutory  time  frames  for  filing  and 
deciding  appeals,  the  Secretary  believes 
it  is  necessary  to  have  an  appeal  process 
that  will  result  in  the  rapid  and  fair 
adjudication  of  appeals.  The  servicing 
and  collection  activities  identified 
above  are  reflected  in  the  loan  servicing 
and  collection  records  that  are  available 
to  institutions  and  the  Secretary  as  part 
of  the  appeal  process.  The  Secretary  will 
be  able  to  review  these  records  and 
determine,  in  a  relatively 
straightforward  fashion,  whether  the 
relevant  servicing  and  collection 
activities  have  been  performed. 
Accordingly,  the  Secretary  believes  that 
the  adoption  of  this  modified  appeal 
standard  will  contribute  to  ensuring  a 
fair  and  workable  appeal  process. 

The  Secretary  has  determined  that  if 
a  borrower  made  a  payment  on  the  loan, 
the  default  on  the  loan  cannot  be 
considered  to  have  been  caused  by 
improper  servicing  or  collection.  The 
payment  by  the  borrower  demonstrates 
that  the  borrower  is  aware  of  his  or  her 
repayment  obligation  and  reflects  an 
affirmation  of  the  debt.  This  restriction 
is  also  consistent  with  34  CFR 
668.1 7(e)(l)(ii)(B)  which  counts  as  a 
default  any  loan  on  which  an  institution 


I 

Federal  Regiaer  /  Vol.  59.  No.  228  /  Tuesday.  November  29.  1994  /  Rules  and  Regulations    61193 


or  related  individual  or  entity  makes  a 
payment  in  order  to  avoid  a  default  on 
the  loan. 

The  Secretary's  decision  to  revise  the 
appeal  standard  for  cohort  default  rate 
appeals  is  based,  in  large  part,  on  the 
need  to  respond  to  Congress'  intention 
that  appeals  of  loss  of  FFEL  Program 
eligibility  should  be  filed  and  resolved 
within  a  relatively  short  period  of  time. 
The  Department  considers  the  standard 
included  in  the  April  29  final 
regulations  to  be  faithful  to  the  letter 
and  purpose  of  section  435  of  the  HEA. 
However,  the  Secretary  has  found  that 
determinations  imder  this  standard  are 
quite  time-consuming  for  institutions, 
guaranty  agencies  and  the  Department. 
Hence,  while  the  Department  continues 
to  consider  the  original  appeal  standard 
an  appropriate  implementation  of 
Congressional  intent,  the  Department's 
experience  demonstrates  that  it  does  not 
sufficiently  contribute  to  satisfaction  of 
the  statutory  goal  of  ensuring  quick  and 
fair  decisions. 

In  preparing  these  final  regulations, 
the  Secretary  focused  on  the  two  clear 
goals  of  section  435  of  the  HEA:  first,  to 
hold  institutions  with  unacceptably 
high  default  rates  responsible  for  those 
rates  and  the  costs  to  the  taxpayers  of 
those  defaults;  and  second,  to  allow 
institutions  to  appeal  the 
determinations  of  their  rates  and 
provide  decisions  on  those  appeals  in 
relatively  rapid  fashion.  The  standard 
for  deciding  appeals  included  in  these 
final  regulations  wdll  achieve  these 
goals.  The  promulgation  of  these  rules 
allows  institutions  to  avoid 
responsibility  for  certain  loans  where 
arguably  the  regulatory  violations 
amounted  to  improper  servicing  or 
collection  that  are  presumed  to  have 
"caused"  the  default  for  piuposes  of  the 
cohort  default  rate  appeals.  In  addition, 
the  regulations  will  allow  the  Secretary 
to  make  timely  appeal  decisions  based 
on  a  quick  review  of  certain  records.  An 
appeals  process  that  is  based  on 
elaborate  rules  or  that  requires  time- 
consuming  review  would  not  serve 
either  purpose. 

The  Secretary  believes  that  this 
revised  standard  for  evaluating  cohort 
defauh  rate  appeals  based  on  allegations 
of  improper  loan  servicing  or  collection 
may  make  it  easier  for  institutions  to 
prove  that  loans  should  be  removed 
from  the  calculation.  The  Secretary 
further  beUeves  that  institutions  with 
pending  appeals  before  the  Department 
should  receive  the  benefit  of  this  revised 
standard.  Therefore,  the  Secretary 
intends  to  apply  the  revised  standard  to 
pending  appeals  as  a  matter  of 
administrative  adjudication  except 
where  the  standard  included  in  the 


April  29  regulations  would  be  more 
favorable  to  the  institution. 

The  final  regulations  require  the 
institution  to  notify  the  Secretary  as 
well  as  the  appropriate  guaranty 
agencies  that  it  is  appealing  its  cohort 
default  rate.  This  requirement  will 
ensure  that  the  Secretary  is  notified  that 
an  institution  has  timely  appealed  so 
the  Secretary  does  not  take  action  to  end 
the  participation  of  the  institution. 

The  final  regulations  eliminate  the 
requirement  that  guaranty  agencies 
provide  a  Ust  of  certain  dates  for  each 
loan  included  in  the  sample  of  loan 
servicing  and  collection  records 
provided  to  the  institution.  TTie 
Secretary  has  determined  that  it  is  not 
necessary  to  have  these  dates  listed 
separately  as  part  of  the  appeal. 

The  final  regulations  include  a 
definition  of  "loan  servicing  and 
collection  records"  for  purposes  of  the 
cohort  default  rate  appeal  process.  The 
regulations  define  the  term  to  mean  the 
default  claim  package  submitted  by  the 
lender  to  the  guaranty  agency  on  which 
the  decision  to  pay  a  default  claim  was 
based.  The  Secretary  believes  these 
records  will  provide  institutions  with 
sufficient  information  on  which  to 
appeal  under  the  revised  appeal 
standards  in  these  regulations.  The 
Secretary  notes  that  the  regulations 
allow  the  guaranty  agency  to  provide 
copies  of  loan  servicing  and  collection 
records  in  an  electronic  or  other  format 
•if  the  institution  agrees. 

The  regulations  nave  also  been 
modified  to  provide  some  flexibility  to 
guaranty  agencies  in  providing  loan 
servicing  and  collection  records  to 
institutions.  Under  existing  regulations, 
guaranty  agencies  are  required  to 
provide  loan  servicing  and  collection 
records  to  a  requesting  institution 
within  15  working  days  of  receiving  the 
request.  This  deadline  is  consistent  with 
the  statutory  time  frames  that  govern  an 
appeal  by  an  institution  that  is  subject 
to  loss  of  FFEL  eligibility  based  on 
default  rates  in  excess  of  certain 
thresholds  for  each  of  the  three  most 
recent  fiscal  years.  However,  the 
statutory  time  limit  does  not  apply  to 
institutions  which  are  challenging  the 
calculation  of  their  cohort  default  rate 
but  are  not  subject  to  the  loss  of  FFEL 
Program  eligibility.  While  these 
institutions  may  wrish  to  challenge  a 
cohort  default  rate  calculation,  they  are 
not  subject  to  the  statutory  time  frames. 
Therefore,  the  Secretary  has  decided 
that  the  requirement  that  a  guaranty 
agency  respond  to  a  request  for  a  sample 
of  loan  servicing  and  collection  records 
within  15  working  days  will  apply  only 
to  institutions  which  are  subject  to  loss 
of  FFEL  eligibility.  A  guaranty  agency 
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will  have  30  calendar  days  to  respond 
to  a  request  for  servicing  and  collection 
records  from  an  institution  which  is  not 
subject  to  loss  of  FFEL  Program 
eligibihty. 

The  regulations  have  also  been 
modified  to  clarify  that,  if  the  guaranty 
agency  chooses  to  charge  for  copying 
and  providing  the  servicing  and 
collection  records,  the  institution  must 
pay  the  amount  owed  to  the  agency 
before  the  agency  is  required  to  copy 
and  provide  the  records.  The  regulations 
provide  that  the  agency  must  inform  the 
institution  of  the  amount  owed  within 
15  working  days  of  the  date  the  agency 
receives  the  institution's  request  for 
records  and  the  institution  must  pay  the 
amount  owed  within  15  working  days  of 
receiving  the  notice  of  charges  from  the 
agency.  If  payment  is  not  received 
within  this  time  firame,  the  institution 
will  be  considered  to  have  waived  its 
appeal  and  the  guaranty  agency  will 
notify  the  institution  and  5ie  Secretary 
that  the  institution  has  apparently 
waived  its  appeal  in  regard  to  loans 
guaranteed  by  that  guaranty  agency.  The 
Secretary  will  decide  that  the  institution 
has  not  met  its  burden  of  proof  in  regard 
to  the  servicing  or  collection  of  loans 
guaranteed  by  a  guaranty  agency  which 
the  institution  did  not  pay  unless  the 
institution  proves  that  the  agency's 
conclusion  that  the  institution  waived 
its  appeal  was  incorrect. 

Analysis  of  Comments 

Comments:  Many  commenters 
suggested  that  the  Secretary  should 
remove  from  the  calculation  of  the 
cohort  default  rate  any  loan  that  was  not 
serviced  or  collected  in  strict 
compliance  with  the  Department's  due 
diligence  requirements  in  34  CFR 
682.411.  The  commenters  suggested  that 
the  standard  included  in  the  final  rules 
would  be  inconsistent  with  statutory 
intent  unless  the  standard  required  the 
exclusion  of  all  loans  as  to  which  lender 
servicing  did  not  strictlv  complv  with 
34  CFR  682.411.  The  commenters 
claimed  that  the  statutory  provisions 
did  not  refer  to  a  "causation" 
requirement  and  that  the  Secretar>''s 
approach  was  thus  inconsistent  with  the 
statute.  The  commenters  complained 
that  the  Department's  rules  reflect  a  bias 
against  certain  types  of  institutions  and 
were  part  of  an  attempt  to  force  certain 
institutions  to  close.  Finally,  the 
commenters  suggested  that,  without  a 
reference  to  strict  compliance  with  34 
CFR  682.411,  lenders  would  not  have 
any  incentive  to  comply  with  the 
Department's  rules. 

Discussion:  The  Secretary  does  not 
agree  with  the  suggestion  that  Congress 
intended  to  require  the  exclusion  of  all 
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loans  <m  which  the  lender  may  not  have 
strictly  compUed  with  the  requirements 
of  34  CFR  682.411.  The  statutory  term 
"improper  servicing  or  collection"  is 
not  defined  or  used  elsewhere  in  the 
H£A  and  the  Secretary  sees  no  basis  for 
the  commenters'  claim  that  it  must  be 
defined  by  strictly  incorporating  other 
distinct  statutory  terms  (such  as  "due 
dihgence")  or  other  specific  regulations. 
The  Secretary  also  does  not  agree  with 
the  suggestion  that  even  a  minor  or 
technical  non-compliance  with  the 
requirements  of  34  CFR  682.411  should 
be  considered  to  have  caused  a  default 
for  cohort  default  rate  purposes. 
Moreover,  the  commenters  did  not  dte 
to  any  legislative  history  supporting 
their  claimed  interpretation  of  the 
statute.  The  assertions  by  some 
commenters  that  any  "servicing  error" 
(a  term  that  does  not  appear  in  the  HEA 
or  the  regulations  and  has  no  clear 
meaning)  requires  the  removal  of  loans 
from  the  cohort  default  rate  calcidation 
similarly  has  no  basis  in  the  HEA. 

Many  commenters  misunderstand  the 
purpose  of  34  CFR  682.411.  The 
requirements  in  34  CFR  682.411  are 
designed  to  ensure  that  lenders  and 
guaranty  agencies  receiving  FFEL 
Program  benefits  (such  as  reinsurance 
and  interest  and  special  allowance 
payments)  take  certain  collection 
actions  in  regard  to  the  loans.  These 
requirements  have  never  been  intended 
to  set  forth  standards  which,  if  not 
followed  in  their  entirety,  woidd  excuse 
borrowers  who  refuse  to  repay  their 
loans.  Similarly,  they  are  not  intended 
to  provide  protection  for  institutions 
that  fail  to  meet  the  statutory 
requirements  for  continued 
participation  in  the  FFEL  Program.  In 
enacting  various  statutory  provisions. 
Congress  has  stated  its  determination 
that  institutions  bear  a  significant 
responsibibty  for  defaults  in  the  FFEL 
Program.  See,  for  example,  sections 
428A(a)(2),  435(a)(2),  494C(b), 
496(a)(5)0)  of  the  HEA.  The  Secretary 
does  not  believe  that  a  lender's  failure 
to  strictly  satisfy  the  requirements  for 
Federal  benefits  should  excuse  the 
institution  bom  the  statutory 
consequences  of  its  high  default  rate. 
Moreover,  the  commenters'  suggestion 
that  34  CFR  682.411  is  intended  to 
provide  a  comprehensive  definition  of 
"due  diligence"  is  inacciuate.  The 
Secretary's  dedsioos  regarding 
payments  of  reinsurance  are  governed 
by  compUance  with  other  requirements 
relating  to  loan  servidng  and  collection 
in  addition  to  34  CFR  682.411.  See  34 
CFR  682.208  and  Part  682.  Appendix  D. 

The  claim  by  some  commenters  that 
the  statute  does  not  support  a  causation 
requirement  is  also  incorrect.  As  noted 


in  the  dedsion  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Atlanta  College  of  Medical 
and  Dental  Technology  v.  Cavazos,  987 
F.2d  821,  830  (D.C.  Cir.  1993),  Congress 
required  that  a  loan  would  be  taken  out 
of  the  default  rate  calculation  only  if  the 
institution's  cohort  default  rate  would 
be  inaccurate  or  improper  due  to  the 
improper  servicing  or  collection. 
Congress  did  not  explain  bow  improper 
servidng  or  collection  could  cause  a 
default  rate  to  be  inaccurate  or 
incomplete  but  left  the  implementation 
of  this  requirement  to  the  Secretary. 
There  is  no  evidence  that  Congress 
intended  to  require  the  Secretary  to  look 
behind  the  guaranty  agency's  claims 
payments.  In  fart,  a  review  of  every 
guaranty  agency  claim  payment  would 
be  a  very  time  consuming  and  resource 
intensive  process  and  is  inconsistent 
with  the  tight  time  frames  in  sedion 
435(a)(2)  of  the  HEA. 

The  statutory  requirement  that  an 
inaccurate  or  incomplete  cohort  default 
rate  be  "due  to"  improper  servicing  or 
colledion  is  the  source  of  the  causation 
requirement  found  in  the  Secretary's 
regulations  at  34  CFR  668.17(1).  The 
Secretary  believes  that  the  requirement 
of  a  causal  link  comports  with  the 
statutory  language  and  intent.  See 
Atlanta  College,  987  F.2d  at  830. 

Despite  the  Secretary's  conclusion 
that  the  standard  in  the  interim  final 
regulations  for  determining  whether  a 
default  was  caused  by  improper 
servicing  or  collection — i.e.,  did  the 
borrower  receive  notice  that  the  time  for 
repayment  had  begun — is  consistent 
with  the  intent  of  section  435  of  the 
HEA,  the  Secretary  has  determined  that 
the  revised  standard  included  in  these 
regulations  is  a  preferable  policy  course. 
The  statute  does  not  spedfy  the  spedfic 
causal  link  that  should  be  required  to 
remove  a  loan  from  the  cohort  default 
rate  calculation.  Thus,  implementation 
of  this  requirement  is  within  the 
Secretary's  discretion.  See  Atlanta 
College,  987  F.2d  at  830.  In  exerdsing 
that  discretion,  the  Secretary'  has  also 
considered  the  statutory  provision 
which  direrts  the  Secretary  to  resolve 
appeals  within  a  relatively  short  period 
of  time— 45  days.  The  seledion  of  this 
time  period  strongly  suggests  that 
Congress  did  not  intend  the  Secretary  to 
have  a  complicated  or  burdensome 
appeal  process.  To  satisfy  this  apparent 
Congressional  intent,  the  Secretary  has 
adopted  the  revised  and  simplified 
appeal  standard  refleded  in  these  final 
regulations. 

The  Secretary  strongly  rejeds  the 
suggestion  that  the  regulations 
themselves  are  intended  to  force  certain 
institutions  to  close,  but  this  may  be  a 


result  of  section  435.  Section  435(m)(4) 
of  the  HEA  requires  the  Secretary  to 
publish  default  rates  for  institutions 
participating  in  the  FFEL  Program. 
Obviously,  Congress  has  determined 
that  it  is  important  for  the  public  to 
have  this  information.  The  Secretary  has 
also  foimd  that  some  lenders  also  use 
their  own  measures  of  default  rate  to 
measure  their  risk  of  loss  in  relation  to 
loans  made  to  students  attending  a    > 
particular  institution.  The  Secretary 
believes  that  Congress  viewed  the 
cohort  default  rates  as  a  means  of 
allowing  lenders  to  compare  different 
institutions  with  a  common  measure. 
Thus,  the  impact  of  these  regulations  on 
any  particular  type  of  institution  results 
from  the  statutory  provision  itself  and 
not  from  the  specific  regulatory 
provisions. 

The  commenters  argue  that  a  lender 
has  no  incentive  to  comply  with  the 
requirements  of  34  CFR  682.411  unless 
loans  on  which  the  servidng  and 
collection  activities  are  not  in  strid 
compliance  with  the  requirements  of 
that  section  are  removed  from  the 
calculation  of  the  cohort  default  rate. 
This  argument  reflects  a 
misunderstanding  of  the  FFEL  Program. 
To  receive  reinsurance  payments  on  a 
defaulted  loan,  the  guaranty  agency 
must  determine  that  the  lender 
complied  with  the  Secretary's  due 
diligence  requirements,  34  CFR  682.406. 
Thus,  the  lender's  due  diligence 
activities  on  the  loans  are  subjed  to 
review  by  the  guaranty  agency  and  the 
Secretary.  These  reviews  may  result  In 
administrative  adions  against  lenders 
and  guaranty  agencies,  and  provide  a 
more  appropriate  method  of  oversight 
than  the  time-sensitive  cohort  default 
rate  appeal  process.  The  Secretary 
believes  that  these  reviews  provide 
reasonable  assurance  that  a  lender  is 
satisfying  due  diligence  requirements. 

In  reviewing  individual  cohort  default 
rate  appeals,  the  Secretary  has  found 
that  institutions  claim  violations  of  due 
diligence  requirements  in  situations 
where  the  lender  has  properly  complied 
with  the  regulations.  The  various  self- 
proclaimed  loan  servidng  experts 
utilized  by  institutions  appealing  cohort 
default  rates  appear  to  have  used  their 
own  standards  for  due  diligence  rather 
than  utilizing  the  Secretary's  rules  and 
have  mistakenly  claimed  that  their  own 
interpretation  of  due  diligence  somehow 
defines  the  statutory  term  "improper 
servicing  or  collection".  Thus,  the 
claims  by  these  institutions  have  simply 
slowed  the  process  of  adjudicating 
cohort  default  rate  appeals  rather  than 
contributing  to  the  identification  of 
improper  servicing  or  colledion 
activities  by  lenders.  Moreover,  many 


IMI 


institutions  have  previously  submitted 
appeals  based  on  generalized  claims  of 
improper  servicing  or  collection 
activity.  Sedion  435(m)(l)(B)  of  the 
HEA,  however,  requires  appeals  to  be 
supported  by  "evidence  submitted  in 
support  of  the  institution's  timely 
appeal."  The  Secretary  does  not  believe 
that  generalized  claims  of  "servicing 
errors"  satisfy  this  requirement. 

Changes:  The  Secretary  has  retained 
the  requirement  that,  for  a  loan  to  be 
excluded  from  the  calculation  of  the 
cohort  default  rate,  the  improper 
servicing  or  collection  must  have  caused 
the  default.  However,  as  discussed 
above,  the  Secretary  has  modified  the 
regulations  to  identify  specific  loan 
servicing  or  collection  problems  that 
will  be  assumed  to  have  the  required 
causal  coimection  for  purposes  of 
sedion  435(m)(l)(B)  of  the  HEA. 

Comments:  One  commenter  suggested 
that  the  Secretary  should  consider  the 
servicing  of  a  loan  to  have  "caused"  a 
default  if  the  servicing  of  the  loan  made 
a  default  more  likely. 

Discussion:  Sedion  435  of  the  HEA 
does  not  provide  that  a  defauh  was 
caused  by  allegedly  improper  servicing 
or  collection  activity  simply  because  the 
activity  may  arguably  have 
incrementally  increased  the  likelihood 
of  default.  In  fact,  the  foremost  objective 
of  section  435  is  to  remove  from  the 
FFEL  Program  institutions  whose 
students  default  at  an  excessive  rate. 
While  the  law  provides  for  the  removal 
of  loans  from  the  default  rate  calculation 
where  a  default  was  "due  to"  improper 
servicing  or  collection,  there  is  no 
support  for  the  commenter's  claim  that 
any  increase  in  the  probabiUty  of  a 
default  should  be  sufficient. 

Defaults  occur  for  a  variety  of  reasons. 
Congress,  however,  did  not  provide  that 
an  institution  could  avoid  responsibiUty 
for  its  default  rate  by  simply  pointing  to 
contributing  factors  arguably  beyond  its 
control.  The  lack  of  provision  for  such 
a  general  causation  defense  suggests  that 
Congress  intended  to  hold  institutions 
responsible  for  their  unacceptably  high 
rates  of  loan  defaults,  based  on  the 
reasonable  conclusion  that  such 
institijtions  bear  a  fair  share  of 
responsibility  for  many  of  those 
defaults.  See  S.  Rept.  102-58, 102d 
Cong..  1st.  Sess.  10  (1991). 

The  commenter's  reading  of  the 
requirements  in  section  435  of  the  HEA 
does  not  comport  with  the  statute's  goal 
of  establishing  institutional 
responsibility  for  high  cohort  default 
rates.  In  light  of  the  statute's  goal  of 
institutional  responsibility  the  Secretary 
does  not  beUeve  that  it  is  appropriate  to 
remove  a  loan  from  the  cohort  default 
rate  calculation  absent  a  significant 


shoving  of  improper  servicing  or 
colledion  that  seriously  affects  the 
coUectabilitv  of  the  loan. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  institution  should  not  have  the 
burden  of  proving  that  the  improper 
loan  servicing  or  collection  occurred, 
but  that  the  lender  should  be  obligated 
to  prove  that  proper  servicing  occurred 
at  the  time  the  default  claim  is 
submitted. 

Discussion:  In  general,  the  Secretary 
agrees  with  the  commenter  that  the 
lender  is  responsible,  when  it  submits 
an  insurance  claim,  for  showing  that  a 
loan  was  serviced  in  accordance  with 
the  Department's  requirements. 
Accordingly,  the  Secretary  refuses  to 
pay  (or  requires  repayment  of) 
reinsurance  on  loans  which  are  not 
properly  serviced.  The  lender's 
obligation,  however,  relates  to  the 
lender's  qualification  for  FFEL  Program 
benefits.  In  the  particular  circumstance 
of  an  institution's  appeal  of  its  cohort 
default  rate,  the  institution  bears  the 
burden  of  proving  that  the  default  rate, 
which  is  calculated  based  on  the  official 
records  of  the  FFEL  Program,  is 
inaccurate  or  incorred.  Section 
435(a)(3)  of  the  HEA  appropriately 
places  the  burden  of  showing  this  fact 
on  the  institution.  The  alternative  of 
requiring  lenders  to  defend  their 
compliance  with  the  Secretary's 
servicing  and  collection  rules  as  part  of 
the  cohort  default  rate  appeal  process 
would  significantly  complicate  the 
process  and  seriously  delay  decisions 
while  interfering  with  the  Department's 
other  oversight  efforts. 

Changes:  None. 

Comments:  Some  commenters 
proposed  that  the  Secretary  remove 
from  the  calculation  of  the  cohort 
default  rate  loans  on  which  the  lender 
did  not  request  preclaims  assistance 
from  the  guaranty  agency  or  the 
guaranty  agency  did  not  provide  notice 
of  the  lender's  request  for  preclaims 
assistance  to  the  institution. 

Discussion:  As  noted  earlier,  under 
the  revised  regulations,  a  lender's 
failure  to  request  preclaims  assistance 
from  the  guaranty  agency  may  be 
considered  improper  servicing  or 
collection  and  result  in  the  exclusion  of 
the  affeded  loan  from  the  calculation  of 
the  institution's  cohort  default  rate.  The 
Secretary  does  not  agree  vdth  the 
commenter's  suggestion,  however,  that 
the  loan  be  excluded  if  the  guaranty 
agency  did  not  notify  the  institution  of 
the  request.  Since  a  defauh  occurs 
before  the  guaranty  agency  begins 
servicing  and  collection  activity  on  the 
loan,  the  issue  for  appeals  based  on 
allegations  of  improper  loan  ser\'icing  is 


on  the  actions  of  the  lender,  not  the 
guaranty  agency.  Moreover, 
consideration  of  whether  the  agency 
notifies  the  institution  of  the  request  for 
preclaims  assistance  could  result  in 
unequal  treatment  of  different 
institutions.  A  guaranty  agency  is  only 
required  to  notify  an  institution  of  the 
request  for  preclaims  assistance  if  the 
institution  has  requested  such 
notification  and  pays  a  fee.  See  section 
428(c)(2)(H)  of  die  HEA.  An  institution 
which  had  not  requested  such  notice  or 
which  did  not  pay  the  fee  would  not 
have  a  basis  for  challenging  the  rate.  As 
a  result,  questions  of  whether  an 
institution  properly  requested 
notification  and  paid  any  required  fee 
could  raise  issues  of  fact  that  would 
require  a  time  consuming  resolution 
process.  In  contrast,  the  guaranty  agency 
records  which  the  institution  will 
receive  on  the  sample  of  loans  provided 
by  the  agency  will  reflect  whether  the 
lender  requested  preclaims  assistance. 

The  Secretary  also  determined  that 
consideration  of  the  notice  to  the 
institution  would  significantly  increase 
the  burden  on  guaranty  agencies  and  the 
Secretary.  Since  the  guaranty  agency's 
notice  to  those  institutions  which 
request  notice  is  not  part  of  the  lender 
claim  file  and  is  not  part  of  lender  due 
diligence,  documentation  of  that  notice 
would  have  to  be  located  elsewhere  in 
the  records  of  the  guaranty  agency.  This 
additional  search  would  likely  delay  the 
appeal  process.  Moreover,  it  has  been 
the  Secretar>''s  experience  that  even 
when  guaranty  agency  records  indicate 
that  the  institution  was  notified  of  the 
preclaims  assistance  request,  the 
institution  frequently  claims  that  it  did 
not  receive  notice.  Resolution  of 
confiicting  claims  would  further  burden 
the  appeal  process.  In  this  situation,  the 
Secretary  is  not  satisfied  that  the  effort 
to  produce  these  additional  records  is 
justified  by  the  resuh. 

Changes:  The  Secretary  has  modified 
the  regulations  to  provide  that  a  lender's 
failure  to  request  preclaims  assistance,  if 
such  a  request  was  required,  will  be 
considered  as  improper  servicing  or 
collection  of  the  loan  that  caused  the 
default  for  purposes  of  a  cohort  default 
rate  appeal. 

Comments:  A  number  of  commenters 
recommended  that  a  loan  be  eliminated 
from  the  calculation  of  the  cohort 
default  rate  if  the  borrower  is  not 
located  and  the  lender  did  not  pf^rform 
skip  tracing. 

Discussion:  The  Secretary'  believes 
that  adequate  skip  tracing  efforts  are 
necessary  to  proted  the  Federal 
taxpayers'  investment  in  the  FFEL 
Program.  However,  the  Secretary  notes 
that  skip  tracing  only  occurs  when  the 
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borrower  has  failed  to  fulfill  his  or  her 
obligation  to  notify  the  lender  if  the 
borrower  moves.  The  Department's 
regulations  urge  institutions  to  stress  the 
borrowers"  responsibility  for  informing 
the  lender  of  any  new  address  as  part  of 
the  institution's  default  reduction 
efforts.  34  CFR  Part  668,  Appendix  D. 
Moreover,  the  regulations  also  require 
institutions  to  provide  information  on 
new  addresses  of  borrowers  to  lenders. 
34  CFR  682.610(r.  Thus,  a  lender  is 
only  required  to  begin  skip  tracing 
efforts  when  the  borrower  (and  in  some 
cases,  the  institution)  has  failed  to  fulfill 
his  or  her  obligations.  Therefore,  the 
Secretary  does  not  believe  that  a 
lender's  failure  to  perform  specific  skip 
tracing  steps  should  be  considered  to 
have  caused  a  default  for  cohort  default 
rate  appeal  purposes. 

The  Secretary  believes,  however,  that 
a  lender's  failure  to  perform  skip  tracing 
at  all  could,  in  appropriate  cases,  be 
considered  to  cause  a  default  for  cohort 
default  rate  purposes.  The  Secretary 
notes  that  while  lenders  maintain 
records  of  their  skip  tracing  efforts, 
those  records  are  not  generally 
submitted  to  the  guaranty  agency  as  part 
of  the  claim  file.  Instead,  the  lender 
certifies  that  skip  tracing  was 
performed.  The  accuracy  of  the 
certification  is  subject  to  review  by  the 
guaranty  agency  and  the  Department 
and  a  false  certification  could  subject 
the  lender  to  a  claim  under  the  False 
Claims  Act.  In  this  situation,  the 
Secretary  believes  that  the  lender  has  a 
strong  incentive  to  provide  an  accurate 
certification.  Moreover,  efforts  to 
determine  in  detail  what  skip  tracing 
efforts  were  performed  by  a  lender 
would  require  a  search  of  the  lender's 
records  and  would  be  very  comphcated 
and  time-consiuning.  (The  same  is  true, 
in  general,  of  the  suggestion  that  the 
Secretary  assess  the  quality  of  the 
lender's  letters  and  phone  calls  as  part 
of  the  appeal  process.)  Hence,  the 
Secretary  will  limit  the  inquiry 
regarding  skip  tracing  to  a  simple, 
mechanical  question.  As  long  as  the 
claim  file  submitted  by  a  lender 
includes  a  certification  (or,  if  required 
by  the  guaranty  agency,  other  evidence) 
that  skip  tracing  was  performed,  the 
Secretary  will  conclude  that  the  loan 
was  not  improperly  serviced  or 
collected  with  regard  to  skip  tracing. 
However,  absent  such  evidence,  a  loan 
on  which  no  payment  or  contact  has 
been  made  will  be  excluded  from  the 
cohort  default  rate  on  appeal. 

Changes:  The  Secretary  has  changed 
the  regulations  to  provide  that  if  the 
borrower  does  not  make  a  payment  and 
no  contact  was  made  with  the  borro.ver, 
a  lender's  failure  to  provide  a 


certification  (or  other  evidence)  that 
skip  tracing,  if  required,  was  performed 
will  result  in  exclusion  of  the  loan  from 
the  calculation  of  the  cohort  default  rate 
on  appeal. 

Comments:  A  number  of  commenters 
urged  the  Secretary  to  provide 
institutions  more  time  to  complete  and 
submit  appeals  to  the  guaranty  agencies 
and  the  Secretary.  Some  commenters 
also  proposed  that  the  guaranty  agency 
be  permitted  to  extend  the  time  for  the 
institution  to  submit  its  appeal  based  on 
a  showing  by  the  institution  of  good 
cause,  such  as  the  number  of  records 
involved,  other  activities  such  as  a  visit 
by  an  accreditation  team  or  staff 
illnesses. 

Discussion:  The  Secretary  believes 
that  the  regulations  provide  sufficient 
time  for  an  institution  to  complete  and 
submit  appeals  and  are  consistent  with 
the  strict  time  periods  for  appeals 
included  in  section  435(a)(2)  of  the 
HEA. 

Changes:  None. 

Comments:  Some  commenters 
recommended  that  the  Secretary  grant 
an  institution's  appeal  if  the  guaranty 
agency  does  not  provide  the  complete 
loan  servicing  and  collection  records 
within  the  time  set  forth  in  the 
regulations.  A  couple  of  commenters 
also  recommended  that  the  regulations 
require  the  Secretary  to  issue  a  decision 
on  the  institution's  appeal  within  a 
specified  time  period. 

Discussion:  The  Secretary  does  not 
believe  it  is  appropriate  to  automatically 
grant  an  institution's  appeed  if  the 
guaranty  agency  misses  a  deadline  to 
provide  records  to  the  institution.  An 
institution  that  brings  a  timely  appeal 
continues  to  participate  in  the  FFEL 
programs  while  it  completes  the  appeal 
and  is  not  harmed  by  a  delay.  The 
Secretary  believes  that  the  guaranty 
agencies  will  take  appropriate  steps  to 
provide  records  within  the  regulatory 
time  frames.  However,  in  appropriate 
cases,  the  Secretary  may  consider  taking 
action  to  levy  a  financial  penalty  or  to 
limit,  suspend  or  terminate  a  guaranty 
agency's  participation  in  the  FFEL 
Program  based  on  violations  of  the 
regulatory  time  frames. 

The  Secretary  agrees  with  the 
commenters  that  it  is  important  to 
decide  appeals  within  a  reasonable 
period  of  time.  However,  it  is 
impossible  for  the  Secretary  to 
anticipate  how  many  appeals  will  be 
filed  in  a  particular  year,  how  complex 
those  appeals  will  be  and  what 
resources  can  be  applied  to  deciding 
those  appeals.  The  Secretary  fully 
intends  to  take  appropriate  steps  to 
satisfy  the  statutory  requirement  that 
appeals  be  decided  within  45  days. 


However,  this  statutory  requirement 
clearly  does  not  mean  that  the 
institution's  appeal  must  be  granted  if 
the  Secretary  cannot  complete 
consideration  of  the  appeal  within  45 
days.  Pro  Schools.  Inc.  v.  Alexander. 
824  F.Supp.  1413  (E.D.  Wise.  1993). 

The  Secretary  appreciates  the 
institutions'  interest  in  a  timely  decision 
on  a  cohort  default  rate  appeal.  Indeed, 
a  primary  reason  for  the  adoption  of  the 
revised  appeal  standard  reflected  in 
these  final  regulations  is  to  reduce  the 
complexity  of  the  appeal  process  for  all 
parties.  The  Secretary  believes  that  the 
revised  appeal  standard  will  permit 
guaranty  agencies  to  provide  records  to 
institutions  more  quickly,  allow 
institutions  to  complete  their  appeals 
and  permit  the  Secretary  to  resolve 
those  appeals  more  rapidly.  A  more 
complicated  appeal  standard  would  not 
fulfill  Congress'  direction  (and  the 
commenters'  request)  that  appeals  be 
decided  expeditiously. 

Changes:  None. 

Comments:  Some  commenters 
recommended  that  a  loan  be  removed 
from  the  calculation  of  the  institution's 
cohort  default  rate  if  the  loan  was  sold 
or  transferred  and  the  borrower  was  not 
properly  notified  of  the  sale  or  transfer 
of  the  loan. 

Discussion:  The  Secretary 
acknowledges  that,  in  the  past,  the  sale 
or  transfer  of  a  loan  may  have  been  a 
confusing  situation  for  some  borrowers; 
however,  the  commenters  did  not 
provide  any  evidence  that  a  sale  or 
transfer  of  a  loan  contributes  to  a 
default.  Moreover,  since  1991  the 
Secretary  has  required  both  the  buyer 
and  the  seller  of  a  loan  to  notify  the 
borrower  if  the  transaction  results  in  a 
change  in  the  identity  or  address  of  the 
party  to  whom  payments  should  be  sent. 
The  Secretary  believes  that  these  notices 
have  generally  addressed  any  confusion 
on  the  part  of  the  borrowers.  Finally,  the 
Secretary  notes  that  the  revised  standard 
for  deciding  servicing-based  appeals 
addresses  the  situation  in  which  it  is 
claimed  that  the  borrower  did  not 
receive  notice  of  a  loan  transfer,  since  it 
will  ensure  that  the  borrower  has  been 
notified  of  the  obUgation  to  repay  tjje 
loan. 

Changes:  None. 

Comments:  Some  commenters 
complained  that  the  failure  of  a  lender 
or  servicer  to  timely  apply  a  refund 
payment  to  a  student's  account  should 
be  considered  to  have  "caused"  a 
default  and  resuU  in  the  efimination  of 
the  affected  loan  from  the  calculation  of 
the  cohort  default  rate. 

Discussion:  The  Secretary  shares  the 
commenters'  concern  regarding  the 
effect  that  a  lender's  failure  to  receive  or 
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apply  a  refund  to  a  borrower's  account 
may  have  on  the  borrower's  repayment 
record.  The  Secretary,  however,  believes 
that  an  evaluation  of  whether  the  fact 
that  the  borrower's  account  does  not 
reflect  a  required  refund  "caused"  the 
default  would  be  largely  speculative 
since  the  only  issue  would  be  the 
amount  of  the  default.  Moreover, 
documentation  of  payment  of  a  refund 
is  not  generally  included  in  the  claim 
file  submitted  by  the  lender  to  the 
guaranty  agency  and  is  not  generally 
considered  a  part  of  the  lender's  due 
diligence  efforts.  Thus,  consideration  of 
this  issue  would  require  an  extensive, 
time-consuming  review  of  the  lender's 
own  records.  In  the  Department's 
experience,  it  is  more  typical  that  the 
institution  failed  to  pay  the  refund  to 
the  lender  on  a  timely  basis  or  failed  to 
pay  the  appropriate  refund.  The 
Secretary  does  not  believe  it  would  be 
appropriate  for  a  high  default  institution 
to  reduce  its  default  rate  because  of  its 
failure  to  fulfill  its  obligation  to  make 
timely  refunds. 

The  Secretary  notes  that  if  the 
institution  shows  that  a  loan  should 
have  been  canceled  because  the  student 
did  not  attend  and  the  institution 
returned  the  funds  to  the  lender,  the 
default  is  removed  from  the  default  rate 
calculation  as  an  issue  of  erroneous 
data,  not  as  a  loan  servicing  or 
collection  issue. 

Changes:  None. 

Comments:  A  number  of  commenters 
proposed  that  the  Secretary  simply 
remove  loans  made  or  held  by  certain 
lenders  or  guaranty  agencies  from  the 
calculation  of  the  cohort  default  rates. 
For  example,  some  commenters 
suggested  that  any  loan  made  by  a 
lender  who  was  later  subject  to  action 
by  the  Resolution  Trust  Corporation 
should  be  removed  from  the  calculation. 
Other  commenters  suggested  that  if  the 
institution  could  show  that  a  particular 
lender  or  guaranty  agency  had  a  high 
default  rate  or  did  not  service  loans 
effectively,  all  the  loans  made  by  that 
lender  or  insiired  by  that  agency  would 
be  eliminated  from  the  calculation  of 
the  default  rate  for  that  institution. 

Discussion  .The  Secretary  does  not 
agree  that  all  the  loans  made  by  a 
certain  lender  or  guaranteed  by  a  certain 
agency  should  be  removed  from  the 
calculation  of  the  cohort  default  rates. 
First,  the  Secretary  notes  that,  under  the 
law,  the  issue  is  whether  the 
institution's  inaccurate  or  incomplete 
cohort  default  rate  is  caused  by  lenders' 
improper  servicing  or  collection. 
Generalized  assertions  that  a  given 
lender  has  "high  levels"  of  "servicing 
errors"  have  little  probative  value  when 
the  issue  is  whether  a  given  loan  should 


be  excluded  from  the  default  rate 
calculation  because  the  loan  defaulted 
"due  to"  improper  servicing  or 
collection.  A  mere  allegation  that  a 
lender  does  not  properly  service  loans 
in  general  does  not  show  that  the 
alleged  improper  servicing  or  collection 
affected  a  particular  institution's  rate. 
Generalized  condemnations  of  the 
actions  of  a  guaranty  agency — which 
insures  loans  from  many  lenders  made 
to  borrowers  for  attendance  at  many 
different  institutions — are  even  less 
valuable.  More  importantly.  Congress 
was  aware  of  the  broad  general 
complaints  by  institutions  about  loan 
servicing  and  expressly  required  that 
the  Department  base  loan  servicing 
appeal  decisions  on  a  review  of  a 
representative  sample  of  individual  loan 
servicing  records  rather  than  broad 
allegations. 

The  Secretary  also  notes  that,  in  the 
limited  situations  in  the  past  in  which 
large  scale  loan  servicing  and  collection 
problems  have  occurred,  individual 
loans  which  were  identified  as  having 
been  affected  were  determined  to  be 
ineligible  for  reinsurance.  As  a  result, 
those  loans  were  not  included  in  the 
calculation  of  the  default  rates. 

Changes:  None. 

Comments:  Two  commenters 
suggested  that  the  regulation  specify  the 
information  that  the  Secretary  will 
provide  to  institutions  with  their  default 
rate  notification  letters. 

Discussion:  The  Secretary 
acknowledges  that  the  institution 
should  be  provided  basic  information 
necessary  to  evaluate  the  data  on  which 
the  default  rate  calculation  is  based  and 
will  continue  to  provide  that 
information.  However,  the  Secretary 
does  not  believe  it  is  necessary  at 
appropriate  to  specify,  in  regulations, 
the  specific  data  elements  that  will  be 
included  in  the  information  provided  to 
institutions  with  the  default  rate 
notification  letters.  Specification  of  the 
data  elements  in  the  regulations  would 
needlessly  restrict  the  Secretary's 
flexibility  in  implementing  a  relatively 
new  procedure. 

Changes:  None. 

Comments:  An  organization  of 
guaranty  agencies  noted  that  the 
institution  has  10  working  days  from  the 
date  it  receives  the  default  rate  notice 
from  the  Secretary  to  begin  the  appeal 
process  by  submitting  its  request  for 
records  to  the  guaranty  agency. 
However,  the  agency  may  not  know  the 
date  on  which  the  institution  received 
the  notice  and  will  not  know  whether 
the  institution's  appeal  is  timely.  The 
comraenter  suggested  that  the  guaranty 
agency  be  permitted  to  use  the  date  of 


the  notice  plus  3  days  in  the  absence  of 
other  official  documentation  of  receipt. 

Discussion:  The  Secretary  does  not 
believe  that  it  is  necessary  to  establish 
regulatory  guidelines  for  determining 
when  the  institution  receives  the  default 
rate  notice.  The  Secretary  generally 
sends  default  rate  notices  to  institutions 
by  ovemi^  mail  and  can  generally 
determine  when  the  institution  actually 
received  the  notice.  The  Secretary  does 
not  anticipate  that  there  will  be  many 
cases  in  which  a  giiaranty  agency  has 
questions  about  the  timeliness  of  an 
institution's  appeal.  However,  in  those 
cases,  the  guaranty  agency  should 
contact  the  Department  to  determine  the 
date  the  institution  was  notified  of  its 
rate  and  calculate  the  appeal  deadline 
based  on  the  information  provided  by 
the  Department. 

Changes:  None. 

Comments:  A  number  of  commenters 
complained  that  a  guaranty  agency  did 
not  have  enough  time  to  provide  records 
to  the  institution.  Some  commenters 
suggested  that  the  guaranty  agency 
should  have  up  to  60  days  to  provide 
records.  Other  commenters  suggested 
that  the  time  in  which  the  agency  would 
have  to  provide  records  should  not  run 
frt>m  the  date  the  agency  receives  the 
institution's  request,  but  should  begin 
with  the  date  the  institution  pays  any 
applicable  fee  for  the  records.  Other 
commenters  objected  to  the  regulations 
allowing  the  guaranty  agencies  to  charge 
reasonable  fees  for  providing  records 
and  requested  that  the  Secretary  strictly 
enforce  the  time  deadlines  on  the 
guaranty  agencies. 

Discussion:  The  Secretary 
understands  that  the  15-day  deadline  for 
providing  records  to  institutions  places 
a  burden  on  guaranty  agencies  because 
most  institutions  submit  their  requests 
for  documents  at  about  the  same  time. 
However,  section  435(a)(2)(A)  of  the 
HEA  establishes  a  limited  time  in  which 
an  institution  can  submit  an  appeal  of 
its  loss  of  FFEL  Program  eligibility 
based  on  its  default  rate.  Accordingly, 
the  Secretary  believes  that  it  is 
necessary  for  the  guaranty  agency  to 
provide  the  records  within  15  working 
days  in  cases  in  which  the  institution 
may  lose  FFEL  Program  eligibilify. 
There  is  no  statutory  deadline  for  an 
institution  with  a  default  rate  over  20 
percent  but  which  is  not  subject  to  the 
loss  of  eligibility  to  file  its  appeal. 
Accordingly,  the  Secretary  believes  that 
guaranty  agencies  should  have  a  limited 
amount  of  additional  time  to  provide 
records  to  this  latter  group  of 
institutions.  The  Secretary  believes  that 
this  revision  will  allow  guaranty 
agencies  to  better  manage  their 
obligations  under  the  regulations,  while 


61198    Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  228  /  Tuesday.  November  29.  1994  /  Rules  and  Reguktions    61199 


a  longer  time  period  would  imduly 
delay  the  appeal  process. 

In  addition,  the  Secretary  notes  that 
some  guaranty  agencies  have  taken  the 
position  that  institutions  must  pay  the 
fee  for  the  records  before  the  agency 
provides  the  records.  The  Secretary  sees 
no  reason  to  require  guaranty  agencies 
to  supply  records  free  of  charge  and 
previously  authorized  guaranty  agencies 
to  charge  a  reasonable  fee  not  to  exceed 
$10  per  file.  The  Secretary  has  now 
amended  the  regulations  to  specifically 
authorize  guaranty  agencies  to  require 
payment  of  the  fee  before  providing  the 
dociunents.  The  guaranty  agency  must 
notify  the  institution  of  the  amount  of 
the  fee  within  15  working  days  of  the 
receipt  of  the  institution's  request  for 
records.  If  the  institution  pays  the  fee  on 
time,  the  guaranty  agency  must  provide 
the  records  to  the  institution  within  15 
working  days  and  the  institution  has  30 
calendar  days  from  the  date  it  receives 
the  records  to  file  its  appeal.  The 
regulations  have  also  been  amended  to 
provide  that  if  the  guaranty  agency  does 
not  receive  payment  of  the  fee  from  the 
institution  within  15  working  days  of 
the  date  the  institution  received  the 
notice  of  the  amount  of  fee  from  the 
agency,  the  institution  will  be  deemed 
to  have  waived  its  right  to  appeal.  The 
Secretary  reminds  guaranty  agencies 
that  they  should  notify  the  institution  of 
the  amount  of  the  fee  through  a  method 
(such  as  a  retiun  receipt)  that  identifies 
the  date  the  institution  received  the  fee 
notice.  The  institution  may  also  wish  to 
use  a  similar  delivery  method  that 
ensures  that  the  guaranty  agency 
receives  the  institution's  payment  on 
time. 

Changes:  The  regulations  have  been 
amended  to  allow  the  guaranty  agencies 
up  to  30  calendar  days  to  provide  loan 
servicing  and  collection  records  to  an 
institution  which  is  not  subject  to  loss 
of  FFEL  eUgibility  based  on  default 
rates.  The  regulations  have  also  been 
changed  to  require  a  guaranty  agency 
which  charges  a  fee  to  notify  the 
institution  of  the  amoimt  due  within  15 
working  days  of  the  date  the  agency 
receives  the  institution's  request  and 
allow  the  guaranty  agency  to  withhold 
records  until  the  appropriate  fee  has 
been  paid.  The  regulations  also  provide 
that  if  the  guaranty  agency  does  not 
receive  payment  from  the  institution 
within  15  working  days  of  the  date  the 
institution  received  the  guaranty 
agency's  fee  notice,  the  institution  will 
be  considered  to  have  waived  its  appeal. 
The  guaranty  agency  must  notify  the 
institution  and  the  Secretary  in  writing 
of  the  apparent  waiver.  The  Secretary 
will  determine  that  an  institution  which 
does  not  pay  a  required  fee  has  not  met 


its  burden  of  proof  in  regard  to  the  loans 
insured  by  that  guaranty  agency  unless 
the  institution  can  first  show  that  the 
agency's  conclusion  that  the  institution 
waived  its  appeal  was  incorrect.  An 
institution  could  meet  this  requirement 
by  presenting  evidence,  such  as  a  retiun 
receipt,  proving  that  the  institution 
delivered  timely  payment  to  the 
guaranty  agency. 

Comments:  A  number  of  commenters 
suggested  changes  in  the  method  used 
to  pick  the  sample  of  loans  for  which 
the  institution  will  receive  loan 
servicing  and  collection  records.  Some 
commenters  suggested  methods  other 
than  the  method  established  in  the 
regulations  or  recommended  that  the 
institution  or  an  independent  auditor  be 
required  to  pick  the  sample. 

Discussion:  The  Secretary  has  not 
seen  any  problems  with  the  standard  for 
picking  the  sample  included  in  the 
interim  final  regulations  and  is  satisfied 
that  the  standard  is  appropriate.  The 
Secretary  issued  a  letter  to  all  guaranty 
agencies  in  June  1994  providing 
suggestions  as  to  how  the  sample  could 
be  selected.  An  agency  which  follows 
that  guidance  will  have  complied  with 
the  regulatory  requirements.  However, 
the  Secretary  imderstands  that  there  are 
other  methods  an  agency  may  use  to 
pick  the  sample  that  also  satisfy  the 
regulatory  requirements,  and  the 
Secretary  does  not  wish  to  bar  the  use 
of  these  other  methods.  Accordingly,  the 
Secretary  does  not  believe  it  is 
necessary  to  change  the  regulations  at 
this  time.  As  the  Department  develops 
more  experience  with  the  appeal 
process,  however,  the  Secretary  may 
consider  issuing  further  guidance  in  this 
area. 

Changes:  None. 

Comments:  One  commenter  objected 
to  the  requirement  that  the  guaranty 
agency  provide  a  list  of  certain  dates  as 
well  as  provide  the  servicing  and 
collection  records.  The  commenter 
pointed  out  that  this  requirement  forced 
the  agency  to  review  all  of  the  records 
rather  than  just  providing  copies  to  the 
institution. 

Discussion:  In  fight  of  the  revised 
standard  for  reviewing  appeals  based  on 
allegations  of  improper  loan  servicing 
and  collection,  the  Secretary  has 
determined  that  it  is  no  longer  necessary 
to  require  the  guaranty  agency  to 
provide  a  fist  of  certain  dates  for  the 
loans  in  the  sample. 

Changes:  The  requirement  in 
§  668.17(f)(3)(E)(2)  that  the  agency 
provide  a  fist  of  certain  dates  for  the 
loans  in  the  sample  has  been  deleted. 

Comments:  One  commenter  stated 
that  institutions  should  not  have  to 
provide  the  Department  with  a  list  of 


the  niunber  of  loans  insured  by  each 
guaranty  agency  that  were  included  in 
the  calculation  of  the  default  rate  since 
that  information  will  be  available  from 
the  National  Student  Loan  Data  System 
(NSLDS). 

Discussion:  The  Secretary  needs  the 
list  of  loans  to  fully  evaluate  an  appeal. 
However,  NSLDS  is  not  fully 
operational  at  this  time  and  the 
necessary  information  is  not  yet 
available  from  that  system.  Once  NSLDS 
is  fully  operational,  the  Secretary  may 
reconsider  whether  it  is  necessary  for 
institutions  to  submit  this  information. 
In  the  meantime,  however,  the 
information  is  easily  available  to 
institutions  and  the  Secretary  believes 
that  placing  this  minor  burden  on  the 
many  institutions  which  appeal  will 
contribute  to  timely  resolution  of 
appeals. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  after  the  institution 
files  its  appeal  with  the  Department,  the 
guaranty  agency  should  have  an 
opportunity  to  respond  to  any 
allegations  of  improper  loan  servicing 
and  collection  before  the  Secretary 
makes  a  decision. 

Discussion:  The  Secretary  does  not 
beheve  that  it  is  useful  to  provide  the 
guaranty  agency  an  opportunity  to 
respond  to  allegations  of  improper  loan 
servicing  and  collection  as  part  of  the 
cohort  default  rate  appeal  process.  The 
guaranty  agency  is  not  a  party  to  the 
proceeding  but  merely  provides 
evidence  necessary  for  the  Secretary  to 
make  the  decision.  Participation  by 
guaranty  agencies  in  the  cohort  default 
rate  appeal  process  would  add  needless 
complexity  and  delay.  If  the  Department 
determines,  based  on  evidence  resulting 
from  cohort  default  rate  appeals,  that  a 
guaranty  agency  improperly  received 
reinsurance,  the  agency  will  have  an 
opportunity  to  respond  to  this 
determination  prior  to  the  imposition  of 
any  liabilities. 

Changes:  None. 

Comments:  One  commenter  objected 
to  the  requirement  that  an  institution 
must  submit  "substantial  evidence"  to 
rebut  the  guaranty  agency's  records. 
Another  commenter  asked  the  Secretary 
to  define  "substantial  evidence". 

Discussion:  The  guaranty  agency's 
records  are  the  official  records  of  the 
FFEL  Program  and  are  generally 
presumed  to  be  accurate.  To  overcome 
this  presumption,  the  Secretary  believes 
it  is  appropriate  to  require  the 
institution  to  present  more  than  a  mere 
minimum  of  evidence.  "Substantial 
evidence"  is  a  well  defined  term  in 
administrative  law.  In  general, 
"substantial  evidence"  is  "more  than  a 


mere  scintilla.  It  means  such  relevant 
evidence  as  a  reasonable  mind  might 
accept  as  adequate  to  support  a 
conclusion."  Consolidated  Edison  Co.  v. 
NLRB.  305  U.S.  197.  229  (1938).  The 
Secretary  does  not  believe  it  is 
necessary  to  include  this  definition  in 
the  regulations. 

The  alternative  to  this  rule  would 
require  the  Secretary  to  conduct  a 
painstaking  document-by-document 
review  to  validate  guaranty  agency 
records.  The  Secretary  does  not  believe 
that  such  an  effort  would  be  productive 
or  consistent  with  the  objective  of 
deciding  appeals  expeditiously. 

Changes:  None. 

Comments:  One  commenter  asked  the 
Secretary  to  clarify  that  an  institution 
cannot  challenge  its  default  rate  in  any 
other  proceeding  before  the  Department 
or  a  guaranty  agency  if  it  does  not  file 
a  timely  appeal.  Another  commenter 
objected  to  the  provision  limiting  an 
institution  to  one  appeal  of  a  default 
rale.  The  commenter  noted  that  the 
default  rates  are  generally  released 
during  the  busiest  time  of  the  year  for 
institutions,  and  that  institutions  which 
are  not  faced  with  the  loss  of  eligibility 
should  have  additional  time  to  submit  a 
notice  of  appeal  to  the  guaranty  agency. 

Discussion:  The  regulations  clearly 
specify  that  an  institution  which  does 
not  timely  appeal  its  cohort  default  rate 
cannot  challenge  that  rate  in  any  other 
proceeding  before  the  Department.  The 
Secretary  does  not  believe  it  is 
appropriate  to  include  a  restriction  on 
challenges  in  proceedings  governed  by 
guaranty  agency  rules.  However,  the 
Secretary  encourages  guaranty  agencies 
to  include  such  a  restriction  in  their 
own  rules.  The  Secretary  further  notes 
that  the  Department,  not  guaranty 
agencies,  determine  cohort  default  rates. 
Accordingly,  a  guaranty  agency's 
claimed  determination  of  an 
institution's  default  rate  does  not 
constitute  a  decision  by  the  Secretary. 

The  Secretary  also  believes  that  it  is 
appropriate  and  necessary  to  limit 
institutions  to  one  timely  appeal 
opportunity  for  each  default  rate 
calculation.  Multiple  appeals  by  an 
institution  pUce  a  significant  additional 
burden  on  the  Department  and  the 
guaranty  agencies.  The  Secretary  also 
does  not  deem  it  appropriate  to  allow 
institutions  to  delay  certain  appeals. 
Cohort  default  rates  are  released 
annually  and  expeditious  consideration 
and  resolution  of  appeals  will  maximize 
the  period  during  which  the  institution  • 
has  a  definitive  default  rate.  To  provide 
institutions  with  multiple  appeals 
would  result  in  a  substantial  waste  of 
resources  and  might  encourage 
iastitutions  to  engage  in  strategies  to 


delay  final  deci»ons  regarding  their 
rates. 

Changes:  None. 

Comments:  A  number  of  commenters 
suggested  changes  to  §  668.17(h)  which 
provides  for  pre-publication  review  of 
default  rate  data  by  institutions.  One 
organization  of  guaranty  agency 
representatives  requested  diat  the 
agency  be  given  additional  time  to 
respond  to  requests  for  correction  of 
information.  This  organization  also 
suggested  that  the  opportunity  to  correct 
data  should  only  be  provided  to 
institutions  with  a  most  recent  cohort 
default  rate  above  20%. 

Discussion:  The  Secretary  believes 
that  the  regulations  provide  sufficient 
time  for  a  guaranty  agency  to  respond  to 
allegations  of  erroneous  data  by 
institutions.  The  pre-pubUcation  review 
process  must  be  completed  in  sufficient 
time  for  the  Secretary  to  incorporate 
corrections  into  the  default  rate 
calculations  and  issue  rates  at 
approximately  the  same  time  each  year. 
TTie  Secretary  will,  of  course,  monitor 
the  pro^ss  of  this  system. 

At  this  time  the  Secretary  has  decided 
that  it  is  not  appropriate  to  restrict  the 
right  to  pre-publication  review  to 
certain  institutions.  The  Secretary  will 
monitor  the  impact  and  benefit  to 
institutions  of  pre-publication  review  to 
determine  if  changes  are  appropriate  in 
the  future. 

Changes:  None. 

Comments:  A  few  institutional 
commenters  objected  to  the  provision    ■ 
preventing  an  institution  from  alleging 
errors  in  the  data  unless  the  allegations 
had  been  asserted  in  the  pre-publication 
review  process.  The  institutions  argued 
that  new  challenges  should  be  permitted 
because  new  information  might  be 
developed.  Another  institution  asked 
the  Secretary  to  delete  the  statement 
that  the  time  for  filing  a  request  for 
correction  with  the  guaranty  agency 
begins  at  the  time  the  institution 
receives  or  should  have  received  the 
information  from  the  Secretar\-. 

Discussion:  The  Secretary  strongly 
believes  that  it  is  vital  to  have  a  cohort 
default  rate  appeal  process  that  results 
in  timely,  final  appeal  decisions  by  the 
Department.  This  goal  has  been 
frustrated  in  the  past  by  institutions 
which  constantly  raise  new  objections 
to  their  default  rate  data  after  receiving 
unfavOTable  decisions  on  earlier 
complaints.  In  the  vast  majority  of  cases, 
these  complaints  do  not  justify 
significant  further  changes  in  the 
institution's  default  rate  and  appear 
designed  simply  to  delay  the  final 
resolution  of  the  institution's  cohort 
default  rate.  Thus,  the  Secretary  believes 
it  is  reasonable  and  appropriate  to  limit 


the  institution  to  one  opportunity  to 
raise  allegaticms  of  inaccurate  data. 

The  Secretary  also  believes  that  it  is 
appropriate  to  start  the  process  for 
challenging  data  %vith  the  date  the 
institution  received  or  should  have 
received  debult  rate  information  from 
the  Secretary.  In  the  past,  some 
institutions  have  tried  to  delay  their 
appeal  deadlines  by  refusing  to  accept 
delivery  of  the  default  rate  notification 
letter  or  have  claimed  after  the  fact  that 
they  did  not  receive  it  although  the 
Secretary  has  a  signed  return  receipt 
showing  receipt.  These  regulations  seek 
to  eliminate  the  use  of  this  tactic. 

Changes:  None. 

Comments:  An  organization  of 
guaranty  agencies  suggested  that 
§668. 17(h)(2)  be  modified  to  change  the 
requirement  that  an  institution  provide 
the  guaranty  agency  with  "any 
evidence"  it  believes  supports  its 
contention  that  the  default  rate  data  are 
incorrect.  The  organization 
recommended  the  deletion  of  the  word 
"any"  to  clarify  that  the  institution  must 
submit  evidence  to  support  its  claim, 
rather  than  simply  making  the 
allegation.  The  organization  also  asked 
the  Secretary  to  address  the  treatment  of 
situations  where  an  institution  submits 
questionable  documentation  to  the 
guaranty  agencj'. 

Discussion:  "The  Secretary  agrees  with 
the  commenter's  suggestion  that  the 
regulation  be  modified  to  require  an 
institution  to  submit  evidence  to 
support  a  claim  that  the  default  rate  data 
are  inaccurate. 

The  Secretary  also  agrees  that  the 
issue  of  questionable  documentation 
needs  to  be  addressed.  The  guaranty 
agencies  and  the  Secretary  share  the 
responsibihty  to  identify  questionable 
information.  To  ensure  that  issues  of 
questionable  documentation  are 
addressed,  the  Secretary  has  modified 
§668.17(hM5)  to  clarify  that  the  changes 
to  default  rate  data  will  only  be  made 
when  the  error  is  confirmed  by  the 
guaranty  agency  and  approved  by  the 
Department.  This  change  clarifies  the 
Secretary' 's  authority  to  question  a 
change  accepted  by  the  guaranty  agency 
that  may  have  been  based  on 
questionable  documentation.  In  any 
cases  in  which  the  Secretary  or  guaranty 
agency  identifies  questionable 
documentation,  the  Secretary  or  the 
agency  will  notify  appropriate 
investigative  offices  and  request 
appropriate  action. 

Changes:  The  word  "any"  has  beea 
deleted  from  §668.17(h)(2).  In  addition. 
§  668.17(h)(5)  has  been  changed  to 
provide  that  the  information  used  to 
calculate  debult  rates  will  be  changed 
to  reflect  allegations  of  error  made  by 
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institutions  which  are  confirmed  by  the 
guaranty  agency  and  accepted  by  the 
Secretary. 

Comments:  One  commenter  requested 
that  the  Department  not  publish  the 
default  rates  for  lenders,  holders  and 
guaranty  agencies  imtil  those 
organizations  have  an  opportunity  for 
pre-publication  review  of  the  data. 

Discussion:  The  Secretary  does  not 
believe  that  lenders,  holders  and 
guaranty  agencies  need  pre-publication 
review  of  the  default  rate  data.  Congress 
provided  for  pre-publication  error 
correction  for  institutions  only,  but 
made  no  such  provision  for  lenders, 
holders  and  guaranty  agencies. 
Moreover,  most  of  the  information 
regarding  default  rates  comes  directly 
from  those  sources  and  should  be 
correct.  In  addition,  although  the  HEA 
requires  the  publication  of  these  rates 
for  purposes  of  public  information, 
there  is  no  loss  of  eligibility  related  to 
those  rates.  Congress  has  provided  the 
opportunity  for  institutions  to  review 
the  data  because  of  certain 
consequences  resulting  from  those 
calculations.  Lenders,  loan  holders  and 
guaranty  agencies  do  not  have  a  similar 
need  for  protection. 

Changes:  None. 

Executive  Order  12B66 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  contents  of  the  final  regulations  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  to  be  necessary  for 
administering  the  FFEL  Program 
effectively  and  efficiently.  Burdens 
specifically  associated  with  information 
requirements,  if  any,  are  identified  and 
explained  elsewhere  in  this  preamble 
under  the  heading  Paperwork  Reduction 
Act  of  1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
quahtative — of  these  final  regulations, 
the  Secretary  has  determined  that  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Reduction  Act  of  1980 

Sections  668.17(f)  and  (h)  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980.  the  Department  of 


Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C.  3504(h)). 

These  regulations  affect  institutions  of 
higher  education  and  guaranty  agencies 
that  participate  in  the  Federal  Family 
Education  Loan  Program.  The  Secretary 
needs  the  information  to  properly 
administer  certain  aspects  of  that 
program.  The  collection  and  reporting 
burden  for  the  300  institutions  which 
challenge  the  calculation  of  their  cohort 
default  rates  under  these  provisions  is 
expected  to  increase  by  15,600  hours. 
The  collection  and  reporting  burden  for 
the  46  guaranty  agencies  which  must 
respond  to  the  institutions'  requests 
under  these  regulations  is  expected  to 
increase  by  2,576  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok.  Comments 
on  the  burden  estimate  must  be  received 
on  or  before  December  29,  1994. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032.  Federal  Family  Education 
Loan  Program.) 

Dated:  November  18. 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085,  1088.  1091, 
1092. 1094, 1099c  and  1141,  unless 
otherwise  noted. 

1.  Section  668.17  is  amended  by 
adding  paragraphs  (f),  (g)  and  (h)  as 
follows: 

§  668.1 7    Default  Reduction  Measures 

*         *         «         »         * 

(f)  Appeal  based  on  allegations  of 
improper  loan  servicing  or  collection — 
(1)  General.  An  institution  that  is 
subject  to  loss  of  participation  in  the 
FFEL  programs  under  paragraph  (a)(1) 
of  this  section  or  has  been  notified  by 
the  Secretary  that  its  cohort  default  rate 
equals  or  exceeds  20  percent  for  the 
most  recent  year  for  which  data  are 
available  may  include  in  its  appeal  of 


that  loss  or  rate  a  challenge  based  on 
allegations  of  improper  loan  servicing  or 
collection.  This  challenge  may  be  raised 
in  addition  to  other  challenges 
permitted  imder  this  section. 

(2)  Standard  of  review.  An  appeal 
based  on  allegations  of  improper  loan 
servicing  or  collection  must  be 
submitted  to  the  Secretary  in 
accordance  with  the  requirements  of 
this  paragraph.  The  Secretary  excludes 
any  loans  from  the  cohort  default  rate 
calculation  which,  due  to  improper 
servicing  or  collection,  would,  as 
demonstrated  by  the  evidence  submitted 
in  support  of  the  institution's  timely 
appeal  to  the  Secretary,  result  in  an 
inaccurate  or  incomplete  calculation  of 
the  cohort  default  rate. 

(3)  Procedures,  (i)  The  following 
procedures  apply  to  appeals  from  cohort 
default  rates  issued  by  the  Secretary 
during  Federal  fiscal  year  1994  and 
subsequent  years.  Upon  receiving  notice 
from  the  Secretary  that  the  institution's 
cohort  default  rate  exceeds  the 
thresholds  specified  in  paragraph  (c)(2) 
of  this  section  or  that  its  most  recent 
cohort  default  rate  equals  or  exceeds  20 
percent,  the  institution  may  appeal  the 
calculation  of  the  cohort  default  rate 
based  on  allegations  of  improper  loan 
servicing  or  collection.  The  Secretary's 
notice  includes  a  list  of  all  borrowers 
included  in  the  calculation  of  the 
institution's  cohort  default  rate. 

(ii)  To  initiate  an  appeal  under  this 
paragraph,  the  institution  must  notify, 
in  writing,  the  Secretary  and  each 
guaranty  agency  that  guaranteed  loans 
included  in  the  institution's  cohort 
default  rate  that  it  is  appealing  the 
calculation  of  the  cohort  default  rate. 
The  notification  must  be  received  by  the 
guaranty  agency  and  the  Secretary 
within  10  working  days  of  the  date  the 
institution  received  the  Secretary's 
notification.  The  institution's 
notification  to  the  guaranty  agency  must 
include  a  copy  of  the  list  of  students 
provided  by  the  Secretary  to  the 
institution. 

(iii)  Within  15  working  days  of 
receiving  the  notification  from  an 
institution  subject  to  loss  of 
participation  in  the  FFEL  programs 
under  paragraph  (a)(1),  or  within  30 
calendar  days  of  receiving  such 
notification  from  any  other  institution 
that  may  file  a  challenge  to  its  default 
rate  under  this  paragraph,  the  guaranty 
agency  must  provide  the  institution 
with  a  representative  sample  of  the  loan 
servicing  and  collection  records  relating 
to  borrowers  whose  loans  were 
guaranteed  by  the  guaranty  agency  and 
that  were  included  as  defaulted  loans  in 
the  calculation  of  the  institution's 
cohort  default  rate.  For  purposes  of  this 


section,  the  term  "loan  servicing  and 
collection  records"  refers  only  to  the 
records  submitted  by  the  lender  to  the 
guaranty  agency  to  support  the  lender's 
submission  of  a  default  claim  and 
included  in  the  claim  file.  In  selecting 
the  representative  sample  of  records,  the 
guaranty  agency  must  use  the  following 
procedures: 

(A)  The  guaranty  agency  shall  list  in 
social  security  number  order  all  loans 
made  to  borrowers  for  attendance  at  the 
institution  and  guaranteed  by  the 
guaranty  agency  and  included  as 
defaulted  loans  in  the  calculation  of  the 
cohort  default  rate  which  is  being 
challenged  by  the  institution. 

(B)  From  the  population  of  loans 
identified  by  the  guaranty  agency,  the 
guaranty  agency  shall  identify  a  sample 
of  the  loans.  The  sample  must  be  of  a 
size  such  that  the  universe  estimate 
derived  fix)m  the  sample  is  acceptable  at 
a  95  percent  confidence  level  with  a 
plus  or  minus  5  percent  confidence 
interval.  The  sampling  procedure  must 
result  in  a  determination  of  the  number 
of  loans  that  should  be  excluded  from 
the  calculation  of  the  cohort  defauh  rate 
under  this  paragraph. 

(C)  Once  the  sample  of  loans  has  been 
established,  the  guaranty  agency  shall 
provide  a  copy  of  all  servicing  and 
collection  records  relating  to  each  loan 
in  the  sample  to  the  institution  in  hard 
copy  format  unless  the  guaranty  agency 
and  institution  agree  that  all  or  some  of 
the  records  can  be  provided  in  another 
format. 

(D)  The  guaranty  agency  may  charge 
the  institution  a  reasonable  fee  for 
copying  and  providing  the  documents, 
not  to  exceed  $10  per  borrower  file. 

(E)  After  compihng  the  servicing  and 
collection  records  for  the  loans  in  the 
sample,  the  guaranty  agency  shall  send 
the  records,  a  list  of  the  loans  included 
in  the  saniple,  and  a  description  of  how 
the  sample  was  chosen  to  the 
institution.  The  guaranty  agency  shall 
also  send  a  copy  of  the  list  of  the  loans 
included  in  the  sample,  listed  in  order 
by  social  security  number,  and  the 
description  of  how  the  sample  was 
chosen  to  the  Secretary  at  the  same  time 
the  material  is  sent  to  the  institution. 

(F)  If  the  guaranty  agency  charges  the 
institution  a  fee  for  copying  and 
providing  the  documents  under 
paragraph  (f)(iii)(D)  of  this  section,  the 
guaranty  agency  is  not  required  to 
provide  the  documents  to  the  institution 
until  payment  is  received  by  the  agency. 
It  payment  of  a  fee  is  required,  the 
guaranty  agency  shall  notify  the 
institution,  in  writing,  within  15 
working  days  of  receipt  of  the 
institution's  request,  of  the  amount  of 
the  fee.  If  the  guaranty  agency  does  not 


receive  payment  of  the  fee  from  the 
institution  within  15  working  days  of 
the  date  the  institution  received  notice 
of  the  fee,  the  institution  shall  be 
considered  to  have  waived  its  right  to 
challenge  the  calculation  of  its  cohort 
default  rate  based  on  allegations  of 
improper  loan  servicing  or  collection  in 
regard  to  loans  guaranteed  by  that 
guaranty  agency.  The  guaranty  agency 
shall  notify  the  institution  and  the 
Secretary,  in  writing,  that  the  institution 
has  failed  to  pay  the  fee  and  has 
apparently  waived  its  right  to  challenge 
the  calculation  of  the  cohort  default 
rate.  The  Secretary  will  determine  that 
an  institution  which  does  not  pay  the 
required  fee  to  the  guaranty  agency  has 
not  met  its  burden  of  proof  in  regard  to 
the  loans  insured  by  that  guaranty 
agency  unless  the  institution  proves  that 
the  agency's  conclusion  that  the 
institution  waived  its  appeal  was 
incorrect. 

(iv)  After  receiving  the  relevant  loan 
servicing  and  collection  records  from  all 
of  the  guaranty  agencies  that  insured 
loans  which  are  included  in  the  cohort 
default  rate  calculation,  the  institution 
has  30  calendar  days  to  file  its  appeal 
with  the  Secretary.  An  appeal  is 
considered  filed  when  it  is  received  by 
the  Secretary.  If  the  institution  is  also 
filing  an  appeal  under  paragraph 
(d)(l)(i)  of  this  section,  the  institution 
may  delay  submitting  its  appeal  under 
this  paragraph  until  the  appeal  under 
paragraph  (d)(l)(i)  is  submitted  to  the 
Secretary.  As  part  of  the  appeal,  the 
institution  must  submit  the  following 
information  to  the  Secretary: 

(A)  A  list  of  the  loans  which  the 
institution  alleges  would,  due  to 
improper  loan  servicing  or  collection, 
result  in  an  inaccurate  or  incomplete 
calculation  of  the  cohort  default  rate. 

(B)  Copies  of  all  of  the  loan  servicing 
or  collection  records  and  any  other 
evidence  relating  to  a  loan  that  the 
institution  believes  has  been  subject  to 
improper  servicing  or  collection.  The 
records  must  be  in  hard  copy  or 
microfiche  .^ormat. 

(C)  A  copy  of  the  lists  provided  by  the 
guaranty  agencies  imder  paragraph 
(e)(2)  of  this  section. 

(D)  An  explanation  of  how  the  alleged 
improper  servicing  or  collection 
resulted  in  an  inaccurate  or  incomplete 
calculation  of  the  cohort  default  rate. 

(E)  A  summary  of  the  institution's 
appeal  listing  the  number  of  loans 
insured  by  each  guaranty  agency  that 
were  included  in  the  calculation  of  the 
institution's  cohort  default  rate  and  the 
number  of  loans  that  would  be  excluded 
from  the  calculation  of  that  rate  by 
apphcation  of  the  results  of  the  review 
of  the  sample  of  loans  provided  to  the 


institution  to  the  population  of  loans  for 
each  guaranty  agency. 

(F)  A  certification  Dy  an  authorized 
official  of  the  institution  that  all 
information  provided  by  the  institution 
in  the  appeal  is  true  and  correct. 

(v)  The  Secretary  or  his  designee 
reviews  the  information  submitted  by 
the  institution  and  issues  a  decision. 

(A)  In  making  a  decision  under  this 
paragraph  the  Secretary  presumes  that 
the  information  provided  by  the 
guaranty  agency  is  correct  unless  the 
institution  provides  substantial 
evidence  showing  that  the  information 
maintained  by  the  guaranty  agency  is 
not  correct. 

(B)  If  the  Secretary  finds  that  the 
evidence  presented  by  the  institution 
shows  that  some  of  the  loans  included 
in  the  sample  of  loan  records  reviewed 
by  the  institution  should  be  excluded 
from  calculation  of  the  cohort  default 
rate  under  paragraph  (fl(2)  of  this 
section,  the  Secretary  reduces  the 
institution's  cohort  defauh  rate,  in 
accordance  with  a  statistically  valid 
methodology,  to  reflect  the  percentage 
of  defaulted  loans  in  the  sample  that 
should  be  excluded. 

(vi)  The  Secretary  notifies  the 
institution,  in  writing,  of  the  decision. 

(vii)  An  institution  may  not  seek 
judicial  review  of  the  Secretary's 
determination  of  the  institution's  cohort 
default  rates  until  the  Secretary  or  his 
designee  issues  the  decision  under 
paragraph  (0(3)(v)  of  this  section. 

(viii)  For  purposes  of  this  paragraph, 
a  default  is  considered  to  have  been  due 
to  improper  servicing  or  collection  only 
if  the  borrower  did  not  make  a  payment 
on  the  loan  and  the  institution  proves 
that  the  lender  failed  to  perform  one  or 
more  of  the  following  activities: 

(A)  send  at  least  one  letter  (other  than 
the  final  demand  letter)  urging  the 
borrower  or  endorser  to  make  payments 
on  the  loan  if  the  lender  was  required 
to  send  such  letters; 

(B)  attempt  at  least  one  phone  call  to 
the  borrower  or  endorser,  if  such 
attempts  were  required; 

(C)  submit  a  request  for  preclaims 
assistance  to  the  guaranty  agency,  if 
such  a  request  was  required; 

(D)  sena  a  final  demand  letter  to  the 
borrower,  if  required;  and 

(E)  if  required,  the  lender  did  not 
submit  a  certification  (or  other 
evidence)  that  skip  tracing  was 
performed. 

(g)  Effect  of  decision.  An  institution 
may  challenge  the  calculation  of  a 
cohort  default  rate  under  this  section  no 
more  than  once.  The  Secretary's 
determination  of  an  institution's  appeal 
of  the  calculation  of  a  cohort  default  rate 
is  binding  on  any  future  appeal  by  tne 
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institutioa.  An  institution  that  fails  to 
challenge  the  calculation  of  a  cohort 
default  rate  under  this  section  within  10 
working  days  of  receiving  notice  of  the 
determination  of  the  cohort  defoutt  rate 
is  prohibited  from  challenging  that  rate 
in  any  other  proceeding  before  the 
IDepartment. 

(h)  Review  of  default  rate  data. 
Effective  on  October  1,  1994,  an 
institution  has  an  opportunity  to  review 
and  correct  the  information  provided  to 
the  Secretary  by  the  guaranty  agencies 
for  the  purpose  of  calculating  a  cohort 
default  rate  on  the  loans  to  be  included 
in  the  calculation  of  the  institution's 
cohort  default  rate  before  the  final  rate 
is  calculated. 

(1)  (i)  Once  the  Secretary  has  received 
the  information  used  in  calculating  the 
cohort  default  rates  from  the  guaranty 
agencies,  the  Secretary  calculates  draft 
cohort  default  rates  for  each  institution. 

(ii)  The  Secretary  sends  all 
institutions  with  draft  cohort  default 
rates  equal  to  or  in  excess  of  20  percent, 
a  copy  of  the  information  provided  by 
the  guaranty  agencies  in  regard  to  loans 
included  in  the  institution's  cohort 
default  rate. 


(iii)  An  institution  with  a  draft  cohort 
default  rate  less  than  20  percent  will 
receive  a  notice  of  the  draft  default  rate 
and  may  request  a  copy  of  the 
information  provided  by  the  guaranty 
agencies  within  10  working  days  of 
receiving  the  notice  from  the  Secretary. 
Upon  receiving  the  request  from  the 
institution,  the  Secretary  will  send  the 
institution  a  copy  of  the  information 
requested.  The  time  frames  provided  in 
this  paragraph  will  not  start  until  the 
institution  receives  the  information 
from  the  Secretary. 

(2)  Within  30  calendar  days  of 
receiving  the  default  rate  infonnation 
from  the  Secretary,  the  institution  must 
notify  the  guaranty  agency  of  any 
information  included  in  the  default  rate 
data  that  it  believes  is  incorrect.  Tlie 
institution  must  also  provide  the 
guaranty  agency  with  evidence  that  it 
believes  supports  its  contention  that  the 
default  rate  data  are  incorrect. 

(3)  Within  30  days  of  receiving  the 
institution's  challenge  under  paragraph 
(h)(2)  of  this  section,  the  guaranty 
agency  shall  respond  to  the  institution's 
challenge.  The  guaranty  agency's 
response  must  include  a  response  to 
each  allegation  of  error  made  by  the 


institution  and  any  evidence  supporting 
the  agency's  position. 

(4)  The  guaranty  agency  shall  provide 
a  copy  of  its  response  to  die  institution 
to  the  Secretary  and  identify  any  errors 
in  the  information  previously  submitted 
to  the  Secretary. 

(5)  The  information  used  to  calculate 
cohort  default  rates  will  be  changed  to 
reflect  allegations  of  error  made  by  an 
institution,  confirmed  by  the  guaranty 
agency  and  accepted  by  the  Secretary 
prior  to  releasing  final  cohort  default 
rates. 

{€)  The  draft  default  rate  issued  by  the 
Secretary  under  paragraph  (h)(1)  of  this 
section  may  not  be  considered  public 
information  and  may  not  be  otherwise 
voluntarily  released  by  the  Secretary  or 
the  guaranty  agency. 

(7)  An  institution  may  not  appeal  a 
cohort  default  rate  under  paragraph 
(d)(1)  of  this  section  on  the  basis  of  any 
alleged  errors  in  the  default  rate 
information  unless  errors  were 
identified  by  the  institution  in  a 
challenge  to  its  preliminary  detault  rate 
under  paragraph  (h)  of  this  section. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  PART  668 
PIN  1840-VVC10 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations.  Verification  of  Student  Aid 
Application  Information,  to  conform 
them  to  the  new  Federal  Fell  Grant 
Program  regulations,  to  clarify  the 
calculation  of  the  net  tolerance  opGon, 
to  implement  technical  revisions 
resulting  from  the  Higher  Education 
Amendments  of  1992  and  the  Higher 
Education  Technical  Amendments  of 
1993,  and  to  reduce  the  administrative 
burden  associated  with  verification 
requirements  on  applicants  and 
institutions.  These  regulations  require 
institutions  to  have  a  system  for 
verifying  student  aid  application 
information  reported  by  applicants  for 
use  in  calculating  expected  family 
contributions  (EFCs)  for  the  Federal  Pell 
Grant,  campus-based  (Federal  Perkins 
Loan,  Federal  Work-Study  (FWS),  and 
Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG)),  Federal 
Stafford  Loan,  and  William  D.  Ford 
Federal  Direct  Loan. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1,  1995.  When  these 
regulations  become  efTective,  they  will 
govern  verification  of  student  aid 
application  information  for  any  title  IV, 
HEA  program  assistance  that  may  be 
awarded  to  any  student  for  award  years 
beginning  with  1995-96. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Kennedy,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Regional  Office  Building  3,  Room 
431«.  Washington,  D.C.  20202-5451. 
Telephone  (202)  708-^601.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  die  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Subpart  E 
of  the  Student  Assistance  General 
Provisions  regulations  (34  CFR  Part  668) 
governs  the  verification  of  the 
information  that  is  used  to  calculate  an 
apphcant's  expected  family  contribution 
(EFC)  as  part  of  the  determination  of  an 
applicant's  need  for  student  financial 
assistance.  Based  on  the  need  analysis 
formula  established  in  statute,  the  EFC 
is  the  amount  that  an  appHcant  and  the 
applicant's  family  can  reasonably  be 


expected  to  contribute  toward  the 
applicant's  cost  of  attendance  at  an 
institution  of  higher  education. 

The  changes  in  these  regulations 
result  fi-om  a  review  of  current  policies 
and  procedures  and  from  recently 
enacted  legislation. 

The  Secretary*  has  determined  that  an 
increase  in  the  verification  limitation 
percentage  above  30%  would  increase 
the  administrative  burden  for  all 
institutions  participating  in  the  title  IV 
programs.  The  30%  Hmitation 
percentage  provides  an  appropriate 
balance  between  budget  cost  savings 
and  institutional  burden.  The  Secretary, 
in  section  668.54,  provides  clarification 
of  when  an  institution  has  performed  its 
30%  limitation  for  each  award  year. 

The  Secretary,  in  an  effort  to  relieve 
burden,  has  revised  the  updating 
requirements  in  §  668.55(b)  to  remove 
the  requirement  that  an  applicant 
update  his  or  her  application 
information  at  the  time  the  applicant 
verifies  the  information  or  submits  his 
or  her  SAR. 

The  Secretary  proposed  to  amend 
§668.56(a)(5)(i')  in  a  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  April  28, 1994  (59  FR 
22066)  to  further  clarify  the 
Department's  policy  for  verification  of 
Social  Security  benefits.  The 
Department  does  not  require  an 
institution  to  document  receipt  of  Social 
Security  benefits  simply  because  there 
is  an  amount  indicated  on  the 
application.  Documentation  is  only 
required  if  the  institution  has  reason  to 
believe  that  the  amount  reported  is 
incorrect,  or  that  the  student  or  family 
is  receiving  Social  Security  benefits  that 
are  not  being  reported. 

On  April  28,  1994,  and  June  22, 1994. 
the  Secretary  published  notices  of 
proposed  rulemaking  (NPRMs)  for  part 
668  in  the  Federal  Register  (59  FR 
22070  and  59  FR  32264).  The  NPRMs 
included  a  discussion  of  the  major 
issues  raised  by  the  proposed  changes. 
The  following  list  summarizes  those 
issues  and  identifies  the  pages  of  the 
preambles  to  the  NPRMs  on  which 
discussion  of  those  issues  may  be  founds 

Section  668.54  would  be  amended  to 
place  a  limitation  on  the  percentage  of 
the  total  applicants  whose  applications 
would  be  required  to  be  verified 
annually  by  an  institution  during  the 
award  year  (page  22070). 

Section  668.57(c)  would  be  amended 
to  require  the  signature  of  the  applicant 
and  one  parent  of  the  dependent  student 
instead  of  requiring  signatures  of  both 
parents  (page  32264). 

Section  668.59  would  be  amended  to 
change  the  eunount  of  the  dollar 
tolerance  option  for  the  Federal  Pell 


Grant.  Federal  Stafford  Loan.  William  D. 
Ford  Federal  Direct  Loan,  and  campus- 
based  programs.  These  regulations 
would  require  a  $400  tolerance  option 
to  be  used  for  all  title  IV,  HEA  programs 
in  place  of  the  ciurent  $200  Pell  and 
$800  Stafford  Loan  and  campus-based 
tolerance  options.  The  Higher  Education 
Amendments  of  1992  provided  for  a 
single  formula  for  establishing  need  for 
all  title  IV  student  financial  assistance 
programs,  so  a  single  tolerance  level 
would  minimize  calculations  and 
burden  (page  22070). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRMs.  74  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  made  in 
the  regulations  in  response  to  those 
comments  follows. 

Substantive  issues  are  discussed 
under  the  regulations  to  which  they 
pertain.  Technical  and  other  minor 
changes— and  suggested  changes  that 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Section  668.54  Selection  of  Applications 
for  Verification 

Comments:  Several  commenters 
opposed  the  requirement  to  verify  more 
than  30%  of  the  applications  received 
by  the  institution.  Several  other 
commenters  suggested  that  institutions 
should  be  required  to  verify  less  than 
30%  of  the  total  applications.  One 
commenter  suggested  100%  verification 
of  all  applicants  selected  for  verification 
and  does  not  foresee  any  added 
verification  problems  from  this 
approach. 

Discussion:  Section  484(f)  of  the 
Higher  Education  Act  of  1965,  as 
amended,  was  deleted  by  the  Higher 
Education  Technical  Amendments  of 
1993.  Although  the  Secretary  now  has 
the  authority  to  require  institutions  to 
verify  up  to  100%  of  the  applications 
selected  for  verification  on  the  basis  of 
selection  edits,  the  Secretary'  has  not 
made  a  determination  that  responsible 
management  of  the  programs  requires 
100%  verification  of  selected 
applications.  However,  the  Secretary 
will  undertake  additional  studies  to 
include  an  analysis  of  data  to  determine 
costs  to  Federal  government,  as  well  as. 
costs  and  burden  to  institutions, 
students,  and  families,  and  will 
consider  changes  to  the  selection 
percentage  at  a  later  time.  At  the  pre.sent 
time,  the  Secretary  believes  that  any 
verification  limitation  percentage  less 
than  30%  of  total  applicants  received  by 
the  institution  would  compromise  the 


Department's  ability  to  detect  significant 
levels  of  error  in  title  IV  applications 
and  to  prevent  subsequent  overawards 
and  imderawards.  However,  an 
institution  is  not  limited  to  the 
verification  of  30%  of  its  applicants  and 
may  choose  to  verify  a  higher 
percentage  of  applicants,  if  the 
institution  believes  a  higher  percentage 
is  necessary  to  accurately  administer  the 
student  financial  assistance  programs. 

Changes:  Section  668.54  has  been 
revised  to  provide  that  no  institution  is 
required  to  verify  the  applications  of 
more  than  30%  of  the  total  applications 
for  title  IV  assistance  received  by  the 
institution  in  any  award  year. 

Section  668.57(c)  Acceptable 
Documentation 

Comments:  Several  commenters 
concurred  witii  the  Secretary's  proposal 
to  require  the  signature  of  one  parent 
instead  of  both  parents  of  the  dependent 
applicant  for  verification  of  household 
size  and  number  of  family  members 
enrolled  in  a  postsecondary  educational 
institution.  Two  commenters  suggested 
that  the  Secretary  could  remove 
additional  burden  for  applicants, 
parents,  and  institutions,  if  the 
Secretary  deleted  the  provision 
requiring  the  parent  whose  income  is 
used  in  calculating  need  to  be  the  parent 
that  signs  these  verification  statements. 

Discussion:  The  Secretary  agrees  that 
additional  burden  is  imposed  by 
requiring  the  signature  of  a  specified 
parent  rather  than  would  be  the  case  if 
either  parent's  signature  is  acceptable. 
Since  this  burden  probably  outweighs 
any  benefit  derived  from  requiring  the 
signature  of  the  responsible  parent,  the 
Secretary  has  decided  to  remove  the 
proposed  provisions  requiring  the 
income  producing  parent  to  sign  these 
statements  and.  instead,  will  allow  a 
signature  from  either  parent 

Changes:  Section  668.57(c)  has  been 
revised  to  require  the  signature  of  the 
applicant  and  one  parent  of  dependent 
students,  without  regard  to  which 
parent's  income  was  used  in  calculating 
need,  to  verify  household  size  and 
number  of  family  members  enrolled  in 
a  postsecondary  educational  institution. 

Section  668^9  Consequences  of  a 
Change  in  Application  Information 

Comments:  A  number  of  commenters 
agreed  with  the  proposed  $400  tolerance 
for  all  title  IV.  HEA  programs.  Several 
commenters  felt  that  the  $400  tolerance 
will  improve  consistency  across  title  IV, 
HEA  programs  and  reduce  overawards. 
Two  commenters  stated  that  the  change 
will  make  it  easier  for  institutions  to 
administer  financial  aid. 


A  few  commenters  proposed  that  the 
tolerance  be  placed  at  $600  rather  than 
$400  to  reduce  the  number  of  cases  in 
which  a  financial  aid  officer  would  need 
to  recalculate  an  award.  Two 
commenters  stated  that  a  $600  tolerance 
is  appropriate  for  consistency  in 
applying  tolerance  levels,  and  because 
multitude  of  variables  used  in 
calculating  student  need  justifies  a 
higher  tolerance  amount.  One 
commenter  stated  that  students  who  file 
for  financial  aid  early  use  estimated  IRS 
tax  forms  and  that  many  taxpayers  do 
not  file  tax  returns  in  January,  so  that 
the  $400  tolerance  will  result  in  an 
increased  number  of  recalculated 
financial  aid  forms.  Three  commenters 
supported  retaining  the  ciu-rent  a  $200 
tolerance  for  the  Federal  Pell  Grant  and 
$800  tolerance  for  the  Federal  Stafford 
Loan  and  campus-based  programs. 

Discussion:  The  Secretary  agrees  v\'ith 
the  commenters  concerning  the 
desirability  of  minimizing 
recalculations  and  burden,  but  is  also 
concerned  about  the  accuracy  of  tide  IV, 
HEA  awards.  The  Secretary  has 
determined  that  $400  is  the  appropriate 
tolerance  amount  for  errors  in  single 
dollar  items  in  the  title  IV.  HEA 
programs  rather  than  $600.  because  a 
$400  error  in  any  given  dollar  item  is 
the  largest  error  that  would  not  result  in 
a  change  in  the  apphcant's  award.  The 
Secretary  recognizes  that  the  lower 
tolerance  amount  represents  a  relatively 
higher  level  of  burden,  and  has  decided 
to  partially  offset  the  higher  burden 
through  use  of  a  net  tolerance.  In  this 
calculation,  the  tolerance  amount  shall 
be  the  difference  between  the  corrected 
sum  of  AGI  plus  untaxed  income  minus 
U.S.  income  taxes  paid  and  the 
imcorrected  sum  of  AGI  plus  untaxed 
income  minus  U.S.  income  taxes  paid. 
For  example,  a  student's  S2500  AGI  is 
corrected  to  read  $3000,  and  the 
student's  $300  entry  for  U.S.  income 
taxes  paid  is  corrected  to  read  $400.  The 
student's  untaxed  income  remains  the 
same  in  both  calculations  at  $300. 
Therefore,  the  student's  corrected  sum 
of  AGI  plus  untaxed  income  minus  U.S. 
income  taxes  paid  is  $2900,  and  the 
student's  uncorrected  siun  using  the 
same  calculation  is  $2500,  leaving  a  net 
difference  of  $400.  which  is  within  Uie 
allowable  tolerance. 

Therefore,  the  Secretary  has  decided 
to  adopt  the  proposed  $400  tolerance  for 
all  title  IV,  HEA  programs  in  §  668.59, 
as  published  in  the  NPRM.  The 
Secretary  considers  the  value  of  this 
simplification  of  the  regulations  to 
outweigh  any  potential  loss  of 
flexibility. 

Changes:  Section  668.59  has  been 
revised  to  provide  for  a  $400  net 


tolerance  option  for  all  applications  for 
title  IV,  HEA  programs  with  dollar 
errors. 

Executive  Order  12866 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12866.  Under  the  terms  of  the  order  the 
Secretary  has  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 

hi  assessing  the  potential  costs  and 
benefits— both  quantitative  and 
qualitative— of  these  final  regulations, 
the  Secretary  has  determined  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  ccHnments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  otiier  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
Uiuted  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  Universities, 
Consumer  protection,  Education,  Grant 
programs — education,  Loan  programs- 
education,  Reporting  and  recordkeeping 
requirements.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Federal  Supplemenul  Educatioaal 
Opportunity  Grant  Program.  84.007;  Federal 
Stafford  Loan  Program,  84  032:  Federal  PLUS 
Loan  Program,  84.032;  Federal  Work-Study 
Program,  84.033;  Federal  Perkins  Loan 
Program.  84.038;  Federal  Pell  Grant  Program. 
84.063;  WilJiam  D.  Ford  Federal  Direct  Loan 
Program,  84.268) 

Dated:  November  21, 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  amends  Part  668  of 
Title  34  of  die  Code  of  Federal 
Regulations  as  follows: 
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PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085,  1088.  1091. 
1092. 1094.  and  1141.  unless  otherwise 
noted. 

2.  Section  668.52  is  amended  by 
revising  the  definition  of  "Institutional 
student  information  report"  to  read  as 
follows: 


§668.52    Definitions. 

Institutional  student  information 
report  as  defined  in  34  CFR  690.2  for 
purposes  of  the  Federal  Pell  Grant, 
campus-based,  Federal  Stafford  Loan, 
and  William  D.  Ford  Federal  Direct 
Loan  programs. 
•        *        *        »        • 

3.  Section  668.53  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  to 
read  as  follows: 

§  668.53    Policies  and  procedures 

(a)  •   •   • 

(3)  The  method  by  which  the 
institution  notifies  an  applicant  of  the 
results  of  verification  if.  as  a  result  of 
verification,  the  applicant's  EFC 
changes  and  results  in  a  change  in  the 
applicant's  award  or  loan; 

*  •        *        »        * 

(5)  The  procedures  for  making 
referrals  under  §  668.16. 

•  *        •        •        » 

4.  Section  668.54  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(2)(v). 
by  redesignating  paragraphs  (b)(2)(vi) 
and  (b)(2)(vii)  as  paragraphs  (b)(2)(vii) 
and  (b)(2)(viii).  by  adding  a  new 
paragraph  (b)(2)(vi).  and  by  revising 
redesignated  paragraph  (b)(2)(viii)  to 
read  as  follows: 

§  668.54    Selection  of  applications  for 
verification. 

(a)'   *   • 

(2)(i)  An  institution  shall  require  each 
applicant  whose  application  is  selected 
for  verification  on  the  basis  of  edits 
specified  by  the  Secretary,  to  verify  all 
of  the  applicable  items  specified  in 
§668.56,  except  that  no  institution  is 
required  to  verify  the  applications  of 
more  than  30  percent  of  its  total  number 
of  applicants  for  assistance  under  the 
Federal  Pell  Grant,  Federal  Direct 
Student  Loan,  campus-based,  and 
Federal  Stafford  Loan  programs  in  an 
award  year. 

(ii)  An  institution  may  only  include 
those  applicants  selected  for  verification 
by  the  Secretary  in  its  calculation  of  30 
percent  of  total  applicants. 

(b)  •  •  •         *^*^ 

(2)  •   •  • 


(v)  An  applicant  whose  parents' 
address  is  unknown  and  cannot  be 
obtained  by  the  applicant. 

(vi)  An  applicant  who  is  a  dependent 
student,  both  of  whose  parents  are 
deceased  or  are  physically  or  mentally 
incapacitated. 
•        *        *        »        * 

(viii)  An  applicant  who  transfers  to 
the  institution,  had  previously 
completed  the  verification  process  at  the 
institution  bom  which  he  or  she 
transferred,  and  applies  for  assistance 
on  the  same  application  used  at  the 
previous  institution,  if  the  current 
institution  obtains  a  letter  from  the 
previous  institution  stating  that  it  has 
verified  the  applicant's  information,  the 
transaction  number  of  the  verified 
application,  and,  if  relevant,  the 
provision  used  in  §  668.59  for  not 
recalculating  the  applicant's  EFC. 

•  *        •        *        « 

5.  Section  668.55  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§668.55    Updating  infonnation. 

*  *         »         «         » 

(b)  If  the  number  of  family  members 
in  the  applicant's  household  or  the 
number  of  those  household  members 
attending  postsecondary  educational 
institutions  changes  for  a  reason  other 
than  a  change  in  the  applicant's  marital 
status,  an  applicant  who  is  selected  for 
verification  shall  update  the  information 
contained  in  his  or  her  application 
regarding  those  factors  so  that  the 
information  is  correct  as  of  the  day  the 
applicant  verifies  the  information. 
*        •        •        »        » 

6.  Section  668.56  is  amended  by 
revising  paragraph  (a)(5)(i)  to  read  as 
follows: 

§  668.56    Items  to  be  verified. 

(a)*  •  ' 

(5)*   •   • 

(i)  Social  Security  benefits  if  the 
institution  has  reason  to  believe  that 
those  benefits  were  received  and  were 
not  reported  or  were  incorrectly 
reported; 
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(a)(4)  of  this  section  if  the  individual  for 

the  base  year —  • 

*        •        *        •        « 

(c)  Number  of  family  household 
members  enrolled  in  postsecondary 
institutions.  (1)  Except  as  provided  in 
§  668.56(b).  (c).(d).  and  (e),  an 
institution  shall  require  an  applicant 
selected  for  verification  to  verify 
annually  information  included  on  the 
application  regarding  the  number  of 
household  members  in  the  applicant's 
family  enrolled  on  at  least  a  half-time 
basis  in  postsecondary  institutions.  The 
institution  shall  require  the  applicant  to 
verify  the  information  by  submitting  a 
statement  signed  by  the  applicant  and 
one  of  the  applicant's  parents,  if  the 
applicant  is  a  dependent  student,  or  by 
the  applicant,  and  the  applicant's 
spouse,  if  married,  if  the  applicant  is  an 
independent  student,  listing— 
*        •        *        •        * 

(d)*  •  • 

(2)  Social  Security  benefits  if  the 
institution  has  reason  to  believe  that 
those  benefits  were  received  and  were 
not  reported,  or  that  the  applicant  has 
incorrectly  reported  Social  Security 
benefits  received  by  the  applicant,  the 
applicant's  parents,  or  any  other 
children  of  the  applicant's  parents  who 
are  members  of  the  applicant's 
household,  in  the  case  of  a  dependent 
student,  or  by  the  applicant,  the 
applicant's  spouse,  or  the  applicant's 
children  in  the  case  of  an  independent 
student.  The  applicant  shall  verify 
Social  Security  benefits  by  submitting  a 
document  from  the  Social  Security 
Administration  showing  the  amount  of 
benefits  received  in  the  appropriate 
calendar  year  for  the  appropriate 
individuals  listed  above  or,  at  the 
institution's  option,  a  statement  signed 
by  both  the  applicant  and  the 
applicant's  parent,  in  the  case  of  a 
dependent  student,  or  by  the  applicant, 
in  the  case  of  an  independent  student, 
certifying  that  the  amount  listed  on  the 
applicant's  aid  application  is  correct- 
and 


7.  Section  668.57  is  amended  by 
revising  paragraphs  (a)(3)  introductory 
text,  (c)(1)  introductory  text,  and  (d)(2) 
to  read  as  follows: 

§  668.57    Acceptable  documentation. 

(a)  •  •  * 

(3)  An  institution  shall  accept,  in  lieu 
of  an  income  tax  return  or  an  IRS  listing 
of  tax  account  information  of  an 
individual  whose  income  was  used  in 
calculating  the  EFC  of  an  applicant,  the 
documentation  set  forth  in  paragraph 


8.  Section  668.59  is  amended  by 
removing  paragraphs  (a)(2)  and 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2).  by  revising  paragraph 
(a)(1)  introductory  text,  by  revising 
redesignated  paragraph  (a)(2) 
introductory  text,  removing  the  word 
"and"  at  the  end  of  redesignated 
paragraph  (a)(2)(i)  and  at  the  end  of 
paragraph  (c)(2)(i).  by  revising 
redesignated  paragraph  (a)(2){ii),  by 
revising  paragraphs  (b)(1)  and  (c)(2)(ii); 
and  by  revising  paragraph  (d)  to  read  as 
follows: 


§  668.59    Consequences  of  a  change  in 
application  infonnation. 
(a)  *  *  ♦ 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  if  the  information 
on  an  application  changes  as  a  result  of 
the '  crification  process,  the  institution 
shall  require  the  applicant  to  resubmit 
his  or  her  application  information  to  the 
Secretary  for  corrections  if — 

.        *.     If        •        * 

(2)  An  institution  need  not  require  an 
applicant  to  resubmit  his  or  her 
apphcatioir  information  to  the  Secretary, 
recalculate  an  applicant's  EFC.  or  adjust 
an  applicant's  Federal  Pell  Grant  award 
if,  as  a  result  of  the  verification  process, 
the  institution  finds — 

*         »         *        *         » 

(ii)  No  dollar  amount  in  excess  of 
$400  as  calculated  by  the  net  difference 
between  the  corrected  sum  of  Adjusted 
Gross  Income  (AGI)  plus  untaxed 
income  minus  U.S.  taxes  paid  and  the 
uncorrected  sum  of  Adjusted  Gross 
Income  (AGI)  plus  untaxed  income 
minus  U.S.  taxes  paid. 

(b)*  *  * 

(1)  If  an  institution  does  not 
recalculate  an  applicant's  EFC  under  the 
provisions  of  paragraph  (a)(2)  of  this 
Action,  the  institution  shall  calculate 
and  disburse  the  applicant's  Pell  Grant 
award  on  the  basis  of  the  applicant's 
original  EFtJ. 

(c)*  *  - 

(2)*   •   * 

(ii)  No  dollar  amount  in  excess  of 
$400  as  calculated  by  the  net  difference 
between  the  corrected  sum  of  Adjusted 


Gross  Income  (AGI)  plus  untaxed 
income  minus  U.S.  taxes  paid  and  the 
uncorrected  sum  of  Adjusted  Gross 
Income  (AGI)  plus  untaxed  income 
minus  U.S.  taxes  paid. 

*  *        *        •        • 

(d)(1)  If  the  institution  selects  an 
applicant  for  verification  for  an  award 
year  who  previously  received  a  loan 
under  the  William  D.  Ford  Federal 
Direct  Loan  Program  for  that  award  year, 
and  as  a  result  of  verification  the  loan 
amount  is  reduced,  the  institution  shall 
comply  with  the  procedures  for 
notifying  the  borrower  and  lender 
specified  in  §668.61  (a). 

(2)  If  the  institution  selects  an 
applicant  for  verification  for  an  award 
year  who  previously  received  a  loan 
imder  the  Federal  Stafford  Loan 
Program  for  that  award  year,  and  as  a 
result  of  verification  the  loan  amount  is 
reduced,  the  institution  shall  comply 
\vith  the  procedures  for  notifying  the 
borrower  and  lender  specified  in 
§  668.61(b)  and  §  682.604(h). 

*  *         »         *         « 

9.  Section  668.60  is  amended  by 
revising  paragraph  (c)(2)  introductory 
text  to  read  as  follows: 

§  668.60    Deadlines  for  submitting 
documentation  and  ttie  consequences  of 
tailing  to  provide  documentation. 

*  •         *         *         » 

(c)*   •   * 

(2)  If  the  applicant  does  not  provide 
to  the  institution  the  requested 
documentation  and.  if  necessary,  a 
verified  SAR  or  the  institution  does  not 
receive  a  verified  ISIR,  within  the 


IMI 


additional  time  period  referenced  in 
paragraph  (c)(1)  of  this  section,  the 
applicant — 


§§  668.51.  668.55.  668.58.  668.50,  668.60, 
668.61    [Anrwnded] 

10.  In  34  CFR  Part  668  add  the  words 
"or  William  D.  Ford  Federal  Direct 

Loan''  after  the  words  "Federal  Stafford 
Loan,"  in  the  following  places  each  time 
they  appear: 

a.  Section  668.55(c)(2); 

b.  Section  668.58(a)(2)(iii)(A), 
(a)(2)(iii)(B)  (twice),  (c),  (d)(1)  and  (2); 

c.  Section  668.59(c)  introductory  text. 
(c)(l)(ii); 

d.  Section  668.60(b)(l)(i)(C). 
(b)(l)(i)(D).(b)(l)(ii);and 

f.  Section  668.610)). 
*        »        «        »        • 

§§668.51,  668.52,  668.55.  668.60.  668.61 
[Amended] 

11.  In  668.51(a)  remove  the  term 
"Presidential  Access  Scholarship  and 
Partnership  Program  (PAS)." 

12.  In  34  CFR  Part  668  remove  the 
term  "PAS"  in  the  following  places: 

a.  Section  668.52  Institutional  student 
information  report  and  in  the  definition 
for  Student  aid  application;  and 

b.  Section  668.55(c)  introductory  text, 
{c)(l).  (c)(2);  and 

c.  Section  668.60(b).  (b)(l)(i)(A). 
(b)(l)(iii),  (d);  and 

d.  Section  668.61(a)(2)(ii)(B). 

[FR  Doc.  94-29118  Filed  11-28-94:  845  am) 
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34  CFR  Part  682 
RIN  184&-AC12 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  Regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Federal 
Family  Education  Loan  (FFEL)  Program. 
The  FFEL  regulations  govern  the 
Federal  Stafford  Loan  Program,  the 
Federal  Supplemental  Loans  for 
Students  (Federal  SLS)  Program,  the 
Federal  PLUS  Program,  and  the  Federal 
Consolidation  Loan  Program, 
collectively  referred  to  as  the  Federal 
Family  Education  Loan  Program.  The 
Federal  Stafford  Loan,  the  Federal  SLS. 
the  Federal  PLUS  and  the  Federal 
Consolidation  Loan  programs  are 
hereinafter  referred  to  as  the  Stafford, 
SLS.  PLUS  and  ConsoUdation  Loan 
programs.  These  amendments  are 
needed  to  conform  the  FFEL  Program 
regulations  with  policy  decisions  made 
by  the  Secretary  during  development  of 
regulations  for  the  William  D.  Ford 
Federal  Direct  Loan  Program, 
hereinafter  referred  to  as  the  "Direct 
Loan  Program." 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1. 1995.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
§§  682.205,  682.602.  682.604,  and 
682.605  until  the  Department  of 
Education  publishes  in  the  Federal 
Register  the  control  numbers  assigned 
by  the  Office  of  Management  and 
Budget  to  these  information  collection 
requirements.  Publication  of  the  control 
numbers  notifies  the  public  that  OMB 
has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 
Section  682.210(s)(6)(iv)  incorporates 
the  self-implementing  change  made  to 
the  Higher  Education  Act  of  1965,  as 
amended,  (HEA)  by  the  Improving 
America's  Schools  Act  of  1994.  enacted 
October  20. 1994.  Consistent  with  the 
effective  date  of  that  statutory  change, 
§  682.210(s)(6)(iv)  applies  to  all 
economic  hardship  deferment  requests 
submitted  by  eligible  borrowers  on  or 
after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bauman,  Program  Specialist. 
Loans  Branch.  Division  of  Policy 
Development.  Policy,  Training,  and 
Analysis  Service,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.VV.  (room  4310.  ROB-3).  Washington. 
DC  20202-5449.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-8  77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  is  amending  34  CFR 
Part  682  of  the  Department's  regulations 
to  reflect  certain  policy  decisions  made 
during  development  of  regulations  for 
the  Direct  Loan  Program.  The  Secretary 
agreed  to  make  changes  in  the  FFEL 
Program  to  conform  to  pohcies  and 
procedures  adopted  in  the  Direct  Loan 
Program,  wherever  possible,  to  provide 
a  consistent  approach  in  both  programs. 
In  addition,  some  of  these  changes  are 
necessary  to  ensure  that  terms, 
conditions  and  benefits  of  FFEL 
Program  loans  and  Direct  Loans  are  the 
same,  to  the  extent  required,  in 
accordance  with  section  455(a)(1)  of  the 
HEA.  These  regulations  reflect  those 
changes  that  affect  the  FFEL  Program. 

These  regulations  also  delete  certain 
regulatory  provisions  in  34  CFR  Part  682 
which  duplicate  or  conflict  with  other 
regulations.  Specifically,  the  Secretary 
has  deleted  regulations  governing  the 
determination  of  a  student's  withdrawal 
date  and  institutional  refund  policies. 
These  topics  are  now  addressed  in  34 
CFR  Part  668.  Additionally,  these 
regulations  implement  changes  made  to 
the  FFEL  Program  by  the  Improving 
America's  Schools  Act  of  1994  (lASA), 
enacted  October  20, 1994,  and  the 
Bankruptcy  Reform  Act  of  1994,  enacted 
October  22,  1994.  The  changes  made  by 
LASA  to  the  economic  hardship 
deferment  provisions  of  section  435(o) 
of  the  HEA  and  changes  made  to  the 
Bankruptcy  Code  affecting  borrower 
eligibility  are  self-implementing.  The 
incorporation  of  these  provisions  into 
the  FFEL  regulations  requires  only 
minor  modifications  to  those 
regulations. 

On  October  7, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  Part  682  in  the 
Federal  Register  (59  FR  51346).  The 
NPRM  included  a  discussion  of  the 
major  issues  surrounding  the  proposed 
changes,  and  the  discussion  will  not  be 
repeated  here.  The  following  list 
summarizes  those  issues  and  identifies 
the  pages  of  the  preamble  to  the  NPRM 
on  which  a  discussion  of  those  issues 
may  be  found: 

•  Borrower  eligibility  with  regard  to 
past  loan  cancellation  due  to  the 
borrower's  total  and  permanent 
disability  (page  51346); 

•  Disclosure  requirements  for  lenders 
(page  51346); 


•  Late  disbursement  of  loan  proceeds 
under  documented  exceptional 
circumstances  (page  51347); 

•  Processing  of  borrower's  loan 
proceeds  and  counseling  borrowers 
(page  51347): 

•  Determining  the  date  of  a  student's 
withdrawal  (page  51347); 

•  Refund  poUcy  mage  51347); 

•  Payment  of  a  refund  to  a  lender  (page 
51347). 

Substantive  Revisions  to  the  Notice  of 
Proposed  Rulemaking 

Section  682.100  The  Federal  Family 
Education  Loan  programs 

•  The  lASA  provides  that  a  Nursing 
Student  Loan  Program  loan 
authorized  by  subpart  II  of  Part  B  of 
title  VUI  of  the  Public  Health  Service 
Act  may  now  be  consolidated  in  a 
Federal  Consolidation  Loan. 

Section  682.201  Eligible  Borrowers 

•  The  Secretary.has  revised  this  section 
of  the  final  regulations  to  reflect  a 
change  in  the  Bankruptcy  Reform  Act 
of  1994  that  necessitates  the  deletion 
of  the  provision  that  required 
reaffirmation  of  a  FFEL  loan  that  had 
been  discharged  in  bankruptcy  as  a 
prerequisite  to  further  eligibility  to 
participate  in  the  FFEL  Program. 

Section  682.210  Deferment. 

•  The  final  regulations  incorporate 
the  change  made  by  LASA  that  would 
permit  a  borrower  to  receive  an 
economic  hardship  deferment  if  the 
borrower  is  working  full-time  and  has  a 
Federal  educational  debt  burden  that 
equals  or  exceeds  20  percent  of  the 
borrower's  total  monthly  gross  income, 
providing  the  borrower's  income  minus 
such  burden  is  less  than  220  percent  of 
the  minimum  wage  or  the  poverty  level 
for  a  family  of  two. 

Section  682.605  Determining  the  Date  of 
a  Student's  Withdrawal 

•  The  Secretary's  interim  final 
regulations  (59  FR  22348,  April  29. 
1994)  governing  leaves  of  absence  is 
being  changed  in  34  CFR  668.22.  The 
Secretary  has  decided  to  allow 
institutions  to  treat  a  student  on  an 
approved  leave  of  absence  as  enrolled 
for  purposes  of  determining  a  refund 
calculation  and  for  purposes  of 
terminating  a  title  IV  borrower's  in- 
school  status.  Fiuther  discussion 
regarding  this  change  may  be  found  in 
the  discussion  of  34  CFR  668.22  of  the 
General  Provisions  regulations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  22  parties 
submitted  comments  on  the  proposed 


regulations.  An  analysis  of  the 
comments  and  of  the  changes  made  to 
the  regulations  as  a  result  of  those 
comments  follows. 

Major  issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes,  and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  apphcable  statutory 
authority,  are  not  addressed. 

General 

Comments:  A  number  of  commenters 
suggested  changes  to  the  FFEL  Program 
regulations  that  were  not  included  in    ' 
the  NPRM.  Some  of  the  commenters 
suggested  that  additional  changes  were 
necessary  to  conform  the  FFEL  Program 
with  the  regulations  governing  the 
Direct  Loan  Program.  For  example,  some 
commenters  suggested  that  the  Secretary 
should  incorporate  in  the  Direct  Loan 
regulations  the  various  requirements  in 
the  FFEL  regulations  regarding 
requirements  for  deferments.  Other 
commenters  recommended  that  the 
Secretary  modify  the  Direct  Loan 
regulations  to  require  the  Secretary  to 
comply  with  certain  specific  time 
deadlines,  like  those  in  the  FFEL 
regulations.  Finally,  other  commenters 
suggested  that  the  Secretary  include 
specific  loan  servicing  and  collection 
requirements  in  the  Direct  Loan 
regulations  like  those  applicable  to 
lenders  and  guaranty  agencies  in  PFEL. 
Some  commenters  also  objected  to  the 
changes  made  to  sections  682.605  and 
682.606. 

Discussion:  The  Secretary  has 
carefully  considered  all  of  the 
comments  that  suggested  changes  to 
other  FFEL  regulations  that  were  not 
addressed  in  the  NPRM.  The  Secretary 
believes  that  some  of  the  suggestions  for 
streamhning  the  FFEL  regulations  have 
merit,  but  the  implications  of  those 
changes  need  to  be  more  fully  evaluated 
by  the  Department  before  any  further 
changes  are  proposed. 

Many  of  the  commenters  indicated 
that  they  beheve  that  the  Secretary  is 
required  to  make  the  regulations  and 
processes  in  the  Direct  Loan  Program 
stricUy  conform  to  the  FFEL  regulations, 
and  suggested  that  changes  are  required 
to  the  FFEL  Program  to  ensure  that  goal 
is  achieved.  The  Secretary  does  not 
share  the  commenters'  belief.  Many  of 
the  FFEL  regulations  identified  by  the 
commenters  establish  conditions  for  the 
lender  or  guaranty  agency  to  receive 
payments  under  the  FFEL  program.  The 
documentation  and  other  requirements 
included  in  these  regulations  have  been 
developed  over  the  years  based  on  the 
Secretary's  experience  in  administering 
the  program.  "The  Secretary  has  found 
that,  without  specific  requirements, 


JMI 


FFEL  Program  participants  did  not 
adequately  ensure  that  loans  were 
properly  serviced  or  claims  properly 
paid.  These  requirements  are  not 
applicable  to  the  Direct  Loan  Program. 
The  Secretary  is  not  required  to  issue 
regulations  that  are  intended  to  regulate 
internal  agency  processes  and  that  do 
not  affect  the  substantive  or  procedm-al 
rights  of  program  participants. 
Therefore,  the  Seaetary  has  not 
modified  the  FFEL  regulations  to  delete 
the  requirements  addressed  by  the 
commenters. 

Finally,  the  Secretary  notes  that  the 
comments  regarding  sections  682.605 
and  682.606  are  more  appropriately 
addressed  to  34  CFR  668.22  and  are 
being  addressed  in  the  discussion  of  34 
CFR  668.22  of  the  General  Provisions 
regulations. 

Commenters  generally  agreed  with  the 
Secretary's  changes  in  the  following 
areas: 

•  §682.200— Cost  of  attendance 

•  §  682.207— Due  diligence  in 
disbursing  a  loan 

•  §  682.602— Schedule  requirements  for 
courses  of  study  by  correspondence 

•  §  682.604 — Processing  the  borrower's 
loan  proceeds  and  counseling 
borrowers 

•  §  682.606— Refund  policy 

Section  682.200  Definitions 
Estimated  Financial  Assistance 

Comments:  One  commenter  suggested 
that  paragraph  (2)(i)  be  revised  to 
exclude  an  Unsubsidized  Stafford  loan 
in  the  amoimts  used  to  replace  the 
expected  family  contribution. 
Commenters  pointed  out  that  the 
proposed  change  in  the  definition  of 
estimated  financial  assistance  is  not 
comparable  to  the  definition  in  the 
Direct  Loan  regulations.  Commenters 
were  also  confused  about  the  purpose  of 
the  change,  and  whether  other  forms  of 
student  assistance  need  to  be  considered 
if  a  student  is  applying  for  a  loan  to 
cover  expenses  incurred  within  the 
same  enrollment  period  as  that  for 
which  a  prior  loan  was  received. 

Discussion:  The  purpose  of  the  change 
to  this  section  in  the  NPRM  was  to 
clarify  that  the  gross  amount  of  all  loans 
received  for  an  enrollment  period, 
including  the  amount  of  origination  fees 
and  insurance  premiums,  be  considered 
in  calculating  the  student's  estimated 
financial  assistance.  The  Secretary 
understands  the  confusion,  and  agrees 
that  the  language  in  the  FFEL  Program 
NPRM  differs  fi-om  the  language  in  the 
Direct  Loan  NPRM.  The  Secretary 
believes  that  the  proposed  change 
should  be  deleted  from  both  regulations 
because  it  is  redundant  with  other 


paragraphs  of  the  definition  of  estimated 
financial  assistance.  Instead,  the 
Secretary  has  revised  this  section  in 
both  these  final  regulations  and  in  the 
final  Direct  Loan  Program  regulations  to 
simphfy  and  clarify  the  definitif  n  of 
estimated  financial  assistance.  Finally, 
the  Secretary  agrees  with  the  comment 
that  Unsubsidized  Stafford  Loans  used 
to  replace  the  expected  family 
contribution  should  be  excluded. 

Changes:  The  Secretary  has  revised 
the  introductory  paragraph  of  the 
definition  to  eliminate  the  need  for  a 
separate  paragraph  about  PLUS;  revised 
paragraph  (vii)  to  clarify  that  the  gross 
amount  of  loans,  including  PLUS, 
should  be  considered  as  financial 
assistance;  deleted  paragraph  (viii) 
regarding  PLUS  loans  and  deleted 
proposed  new  paragraph  (viii). 
Paragraph  (2)(i)  of  the  regulations  has 
been  revised  to  exclude  an 
Unsubsidized  Stafford  loan  in  the 
amounts  used  to  replace  the  expected 
family  contribution. 

Section  682.201  Eligible  borrowers 

Section  682.201(a)(4) 

Comments:  Many  commenters 
strongly  supported  the  proposal  to 
eliminate  the  requirement  that,  to 
receive  a  new  loan,  a  borrower  must 
reaffirm  any  FFEL  loan  amoimt  that 
previously  was  cancelled  due  to  the 
borrower's  total  and  permanent 
disability.  A  few  commenters  did  not 
agree  that  this  provision  should  be 
eliminated  and  suggested  that  previous 
experience  has  shown  this  to  be  an  area 
of  abuse.  The  commenters  believed  that, 
since  the  debt  was  canceled  because  the 
borrower  no  longer  had  the  means  to 
repay  the  debt,  it  is  reasonable  to  expect 
a  borrower  who  is  now  able  to  attend 
school  (and  presumably  able  to  obtain 
gainful  employment  considering  the 
borrower  is  requesting  a  new  loan)  to  be 
in  a  position  taJse  able  to  repay  his  or 
her  previously  canceled  debt.  One 
commenter  expressed  concern  about  the 
language  requiring  a  borrower  whose 
previous  loan  was  canceled  due  to  total 
and  permanent  disability  to  obtain  a 
certification  from  a  physician  that  the 
borrower  is  able  to  engage  in 
"substantial  gainful  activity."  The 
commenter  noted  that  "substantial 
gainful  activity"  is  a  term  that  could  be 
defined  in  many  different  ways.  The 
commenter  suggested  that  the  Secretary 
define  this  term  further.  The  commenter 
further  suggested  that  doctors  may  not 
be  the  individuals  best  qualified  to 
determine  whether  an  individual  is 
capable  of  "substantial  gainful  actix  ify." 
The  commenter  suggested  that,  for  t'.is 
purpose,  a  "substantial  gainful  activ  ily" 
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detennination  should  also  be  acceptable 
if  performed  by  a  certified  occupational 
therapist,  rehabilitation  specialist,  or 
other  qualified  individual.  A  number  of 
commenters  also  suggested  that  the 
regulations  should  clarify  if.  in  the 
event  the  borrower  is  unable  to  obtain 
the  proper  certifications  required  under 
34  CFR  682.201(a)(5).  the  borrower  can 
regain  eligibility  by  reaffirming  the  prior 
debt.  The  commenters  believe  that  diis 
option  would  provide  students  with 
increased  educational  opportunities. 
Some  commenters  suggested  that  34 
CFR  6d2.201(a)(5)(ii)  of  the  December 
18.  1992  regulations  be  deleted,  as  this 
provision  was  incorporated  in 
paragraph  (a)(5)(i){B). 

Many  commenters  suggested  that  the 
regulations  be  revised  to  reflect  the 
Bankruptcy  Reform  Act  of  1994  enacted 
October  22. 1994. 

Discussion:  While  the  Secretary  is  not 
requiring  individuals  to  reafiirm  a 
previously  canceled  debt  due  to  a 
determination  of  permanent  and  total 
disability  as  a  condition  for  receiving  a 
new  FFEL  loan,  the  Secretary  would  not 
discourage  any  borrower  from  arranging 
to  repay  a  previously  canceled  debt,  if 
the  borrower  chose  to  do  so. 

The  Secretary  generally  believes  that 
the  phrase  "substantial  gainful  activity" 
describes  a  situation  in  which  a 
borrower  is  sufficiently  physically 
recovered  to  be  capable  of  attending 
school,  successfully  completing  a 
program  of  study,  and  securing 
employment  in  order  to  repay  the  new 
loan  the  borrower  is  seeking.  However, 
the  Secretary  will  consider  further 
whether  a  specific  program  definition  of 
"substantial  gainful  activity"  is  required 
and  may  address  this  issue  in  future 
regulations. 

The  Secretary  dechnes  to  allow  an 
individual  other  than  a  physician  to 
provide  the  certification  for  this 
purpose.  The  Secretary  notes  that 
section  682.402(c)(2)  of  the  FFEL 
regulations  requires  that  a  borrower's 
claim  for  total  and  permanent  disability 
for  purposes  of  the  discharge  be 
documented  by  a  "certification  by  a 
physician  who  is  a  doctor  of  medicine 
or  osteopathy  and  legally  authorized  to 
practice  in  a  State."  The  Secretary 
believes  that  the  same  level  of  medical 
professional  should  certify  to  such  a 
borrower's  ability  to  now  engage  in 
"substantial  gainful  activity." 

The  Secretary  does  not  agree  with  the 
commenters  who  beUeve  that  borrowers 
unable  to  obtain  certification  of  their 
condition  be  allowed  to  borrow  again  by 
simply  reaffirming  the  debt  as  this  does 
not  protect  the  Secretary  from  a  possible 
subseqtient  default. 
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The  Secretary  agrees  «vith  the 
commenter  who  recommended  that  the 
final  regulations  should  reflect  the 
changes  provided  in  the  Bankruptcy 
Reform  Act  of  1994.  Section  525  of  the 
Bankruptcgr  Act.  as  amended,  prohibits 
denial  of  a  locm  or  loan  guarantee  based 
on  a  bankruptcy  discharge  but  does  not 
prohibit  consideration  of  that  fact  in 
determining  the  future  creditworthiness 
of  a  loan  applicant  Accordingly,  the 
Secretary  notes  that  a  baidu^ptcy 
discharge  may  be  evidence  of  an  adverse 
credit  history  for  a  PLUS  borrower. 

Changes:  The  regulations  have  been 
revised  to  remove  the  requirement  that 
a  borrower  reaffirm  any  FFEL  loan 
previously  discharged  in  bankruptcy  as 
a  condition  for  receiving  a  new  FFEL 
loan. 

Comments:  A  number  of  commenters 
suggested  that  the  regulations  be  revised 
to  clarify  that  the  amount  of  the 
reaffirmation  in  the  event  of  a  write-off 
includes  any  outstanding  accrued 
interest  and  collection  chfuges.  The 
commenters  specifically  suggested  that 
the  regulation  address  the  treatment  of 
accrued  interest  between  write-off  and 
reaffirmation. 

Discussion:  The  Secretary  agrees  that 
the  amount  a  borrower  is  required  to 
reaffirm  in  a  write-off  situation  should 
be  clarified  by  specifying  how  accrued 
interest  on  the  amount  of  the  loan 
written-off  should  be  handled.  The 
Secretary  also  believes  that  confusion 
exists  in  the  student  aid  community  as 
to  what  the  term  "write-ofF"  means  in 
this  context.  The  Secretary  wishes  to 
clarify  that  •  "write-off"  in  this  context 
is  a  situation  in  which  the  guaranty 
agency  or  the  Secretary  ceases  all 
collection  activity  on  a  borrower's 
defauhed  account  after  an  extended 
period  of  unsuccessful  collection.  This 
total  cessation  of  collection  activity  does 
not  relieve  the  defaulted  borrower  of  the 
obligation,  and  interest  continues  to 
accrue  on  the  amount  on  which 
collection  activities  cease.  These 
amounts  are  "written-off'  fitjm  an 
accounting  standpoint  only,  in  order  to 
more  accurately  reflect  a  guaranty 
agency's  or  the  Department  of 
Education's  accounts  receivable.  If  such 
a  borrower  seeks  further  Title  TV  student 
assistance,  the  borrower  must  reaffirm 
an  amount  that  represents  outstanding 
principal  and  all  interest  that  has 
accrued  as  of  the  date  of  reaffirmation. 
In  addition,  the  borrower  must  make 
satisfactory  repayment  arrangements  on 
the  reaffirmed  defaulted  debt. 

Change:  The  Secretary  has  revised 
section  682.201(a)(4)(i)  to  require  a 
borrower  who  has  defaulted  on  a  loan 
on  which  a  guaranty  agency  or  the 
Secretary  has  ceased  collection  activity 


to  reaffirm  an  amount  that  includes  all 
principal  and  interest  that  has  accrued 
on  that  amount  up  to  the  date  of 
reaffirmation. 

Section  682.201(a)(6) 

Comments:  Some  commenters  noted 
that  both  the  FFEL  and  Direct  Loan 
Program  regulations  provide  that  a 
student  who  is  seeking  a  loan,  but  does 
not  have  a  certificate  of  graduation  fivm 
a  secondary  school  or  the  equivalent, 
may  be  eligible  if  he  or  she  has  passed 
an  independently  administered 
examination  approved  by  the  Secretary. 
The  commenters  suggested  that  the 
FFEL  regulations  should  be  consistent 
with  the  Direct  Loan  regulations  and 
allow  a  student  to  obtain  eligibility 
through  a  determination  that  he  or  she 
has  the  ability  to  benefit  fit>m  the 
program  in  accordance  with  a  State 
process  approved  by  the  Secretary. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  there  should  be 
consistency  among  the  programs. 

Change:  The  regulations  nave  been 
revised  to  reference  the  Student 
Financial  Assistance  General 
Provisisons  regulations.  34  CFR  Part 
668.7(b),  which  govern  student 
eligibility  for  all  title  !V  programs.  The 
same  change  has  been  made  to  the 
Direct  Loan  Program  regulations. 

Section  682.201(b)(7) 

Comments:  Many  commenters 
suggested  that  the  regulations  should  be 
revised  to  permit  a  PLUS  borrower  who 
has  been  determined  to  have  an  adverse 
credit  history  to  receive  a  loan  by 
securing  an  endorser  who  does  not  have 
an  adverse  credit  history.  The 
commenters  suggest  that  this  treatment 
would  be  consistent  with  the  Direct 
Loan  Program. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  the  treatment  of  a 
PLUS  borrower  who  has  been 
determined  to  have  an  adverse  credit 
history  should  be  consistent  for  the 
FFEL  and  Direct  Loan  Programs. 

Change:  The  regulations  have  been 
revised  to  permit  a  PLUS  borrower  who 
has  been  determined  to  have  an  adverse 
credit  history  to  receive  a  loan  by 
seciuing  an  endorser  who  does  not  have 
an  adverse  credit  history.  The  Secretary 
expects  lenders  in  exercising  this  option 
to  ensure  that  the  endorser  has  the 
ability  to  repay  the  debt  if  the  borrower 
does  not  do  so. 

Section  682.205  Disclosure  » 

Requirements  for  Lenders 

Comments:  Some  commenters  argued 
that  the  Secretary's  proposed 
regulations  to  require  lenders  to  respond 
to  borrower  inquiries  regarding  the  loan 
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application  process  and  the  terms  and 
conditions  of  the  Federal  Consolidation 
Loan  are  imnecessary  because  lenders 
and  servicers  are  already  required  to 
respond  to  borrower  inquiries  within  a 
30-day  period  under  section  682.208(c). 
The  commenters  also  noted  that  this 
requirement  would  duplicate 
information  that  must  be  disclosed  to  a 
borrower  under  section 
682.205(c)(2)(vii)  at  or  fwior  to  die 
beginning  of  the  borrower's  repayment 
period.  Other  commenters  supported 
the  proposal  that  these  kinds  of 
disclosures  be  provided,  but  felt  that 
they  were  misplaced  and  that  they 
should  be  incorporated  as  a  new 
provision  in  section  6a2.208.  One 
commenter  supported  the  disclosures 
but  stated  the  scope  of  information  to  be 
provided  was  loo  limited.  The 
commenter  recommended  that  the 
provision  be  revised  to  specify  that  the 
information  roust  cover  the  application 
process,  ienns  and  conditions  of 
consolidation  benefits  and  potential 
negative  effects  of  loan  consofidation. 
deferments  available,  interest  rates,  the 
difference  between  the  FFEL  and  Direct 
Loan  Consolidation  programs,  and  the 
differences  between  loan  consolidation 
and  loan  rehabilitation. 

Discussion:  TTw  Secretary  disagrees 
that  the  proposed  disclosure 
requirements  duplicate  existing 
requirements  in  sections  682.208(c)  and 
682.205(c)(2).  The  30^y  requirement 
in  §  682.208(c)  relates  to  inquiries 
received  on  a  loan  during  servicing, 
long  after  the  obligation  has  been 
incurred  by  the  borrower.  Similarly, 
disclosures  under  §  682.205(c)(2)  just 
prior  to  the  beginning  of  repayment  are 
made  too  late  in  the  process  to  be  useful 
to  the  borrower  in  making  an  informed 
decision  on  whether  to  consolidate 
loans  and  to  assist  them  with  the 
apphcation  process.  After  further 
consideration,  the  Secretary  has  decieted 
that,  for  the  same  reason,  the  disclosure 
requirement  which  governs  disclosures 
made  before  or  at  the  time  of 
disbursement  of  the  loan  is  equally 
misplaced  in  §  682.205(a)  of  the 
regulations.  The  Secretary  now  befieves' 
that,  to  serve  its  intended  purpose,  such 
information  and  counseling  must  be 
provided  in  advance  of  or  as  part  of  the 
consolidation  application  process.  The 
Secretary  does  not  believe  it  is 
necessary  to  regulate  in  this  area. 

Changes:  The  Secretary  has  deleted 
the  provision  under  §682.205(a)(2)(ix) 
that  requires  lenders  to  respond  to 
borrower  inquires  regarding  the 
Consohdation  Loan  application  process 
and  to  provide  informaticm  on 
consohdation  loan  terms  and 
conditions.  The  Secretary  will,  instead. 


work  with  the  sttident  aid  community  to 
ensure  that  the  Consohdation  Loan 
application  materials  and  procedures 
related  to  their  processing  will  provide 
the  scope  of  information  necessary  for  a 
borrower  to  make  an  informed  decision 
about  loan  consolidation. 

Section  682.207  Due  EHligence  in 
Disbursing  a  Loan 

Comments:  A  Sew  commenters 
suggested  that  the  Seoetary  expand  the 
30  days  to  60  days  beyond  the  standard 
60-day  period  to  make  late 
disbursements. 

Discussion:  The  Secretary  bebeves 
that  30  days  beyond  the  standard  60-day 
period  provides  ample  tin>e  to  make  late 
disbursements  in  exceptional 
circumstances  under  the  FFEL  Program. 

Change:  None. 

Section  682.402(a)(2) 

Comments:  Some  commenters 
compared  the  loan  disdiarge  provisions 
in  the  Direct  Loan  NPRM  of  August  18, 
1994  with  those  found  in  the  FFEL 
regulations  and  concluded  that  the 
Direct  Loan  NPRM  regulations  provide 
a  .greater  discharge  benefit  for  married 
borrowers  with  a  joint  Direct 
Consohdation  Loan  than  the  FFEL 
regulations  for  similar  married 
borrowers  with  an  FFEL  Consohdation 
Loan.  The  commenters  beUeved  that  the 
exception  proposed  in  34  CFR 
685.2150)(3)(ii)  Pirect  Loan  NPRM) 
should  be  added  to  the  FFEL 
regulations. 

Discussion:  This  addition  is 
imnecessary.  Section  682.402(aK2)  does 
not  prohibit  a  portion  of  an  FFEL 
Consohdation  Loan  to  be  discharged  if 
the  borrower  qualifies  for  a  dosed 
school  or  false  certification  discharge  on 
a  loan  that  was  consohdated. 
§  682.402(hK2)(v)  further  provides  that  a 
payment  received  as  a  result  of  a 
discharge  of  a  loan  that  has  been 
consolidated  will  reduce  the 
Consolidation  loan. 

Change:  None. 

Section  682.402(c)(3) 

Comments:  Some  commenters 
compared  §  685.21 2(f}  of  the  Direct  Loan 
NPRM  to  §  682.402(cH3)  of  the  FFEL 
regulations  which  govern  payments 
received  from  or  on  behalf  of  a  borrower 
after  the  date  the  lender  or  servicer  is 
notified  of  a  borrower's  daim  of  total 
disability,  and  stated  that  they  believed 
there  was  an  inconsistency  betwe«i  the 
two  programs.  The  commenters 
recommended  that  the  FFEL  r^uktions 
be  amended  to  conform  with  the  Direct 
Loan  regulations. 

Discussion:  The  Secretary  beliex'es 
that  there  is  no  substantial  difference 


between  the  language  in  the  two 
program  regulations  on  this  issue.  He 
believes  that  the  language  differences 
are  not  significant. 
Change:  None. 

Section  682.402(d)(l)(i} 

Comment:  Some  commenters  noted 
diat  §685.213(c)(l)(ii)  of  die  Direct  Loan 
NPRM  permits  an  extension  of  the  90- 
day  withdrawal  period  applicable  to 
closed  school  loan  discharges  if 
exceptional  circumstances  existed.  The 
commenters  recommended  that  the 
FFEL  regulations  be  amended  to  provide 
for  similar  extensions. 

Discussion:  Section  682.402(d)(lKi) 
already  provides  the  extension 
suggested  by  the  commenters. 

change:  None. 

Section  682.402(e] 

Comments:  Some  commenters 
considered  the  false  certification 
discharge  provisions  in  the  FFEL 
regulations  to  be  more  restrictive  than 
those  contained  in  the  Direct  Loan 
NPRM.  The  commenters  did  not  specify 
the  precise  areas  tliat  they  behe\>ed 
represented  the  Direct  Loan  Program's 
more  liberal  interpretation  of  what 
constitutes  false  certification. 

Discussion:  Other  than  minor 
technical  language  differences  to  reflect 
the  operational  differences  between  the 
FFEL  and  Direct  Loan  Programs,  the 
standard  for  both  sets  of  false 
certification  regulations  is  identical. 

Change:  None. 

Section  682.402(e)(lXii) 

Comments:  Some  commenters  noted 
that  §  685.214(a)(2)  of  die  Direct  Loan 
NPRM  was  essentially  the  same  as 
§682.402(e)(l)(ii)  of  die  FFEL 
regulations,  except  that  the  last  sentence 
of  §  682.402(e)(l)(ii)  did  not  appear  in 
the  Direct  Loan  NPRM  regulations. 
Some  commenters  recc«nmended  that 
the  sentence  be  added  to  the  EMrect  Loan 
final  regulations;  other  commenters 
recommended  that  it  be  deleted  from 
the  FFEL  final  regulations. 

Discussion:  The  FFEL  regulatory 
provision  that  is  the  subject  of  this 
comment  states  that  the  Secretary  docs 
not  reimburse  the  lender  with  respect  to 
any  amoimt  disbursed  by  means  of  a 
check  bearing  an  unauthorized 
endorsement  unless  the  school  also 
executed  the  application  or  promissory' 
note  for  that  loan  for  the  named 
borrower  without  that  individual's 
consent.  In  other  words,  in  the  FFEL 
program,  a  lender  is  responsible  for  the 
authenticity  of  the  borrower's 
endorsement  on  the  lender's  check, 
unless  the  lender  cannot  reasonably  be 
held  responsible  because  the  school  had 
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earlier  forged  the  borrower's  signature 
on  the  loan  application  or  promissory 
note.  In  that  event,  the  lender  would 
have  no  valid  signature  on  file  to 
compare  with  the  endorsement  on  the 
check.  In  the  Direct  Loan  Program,  the 
Secretary  is  the  lender.  Thus,  it  would 
not  be  logical  for  the  Direct  Loan 
Program  final  regulations  to  state  that 
the  Secretary  will  not,  in  effect,  insure 
himself  for  losses  resulting  from  this 
type  of  unauthorized  endorsement. 
Change:  None. 

Section  682.402(e)(13}(iii)(B) 

Comments:  Some  commenters 
believed  that  this  paragraph  should  be 
deleted.  The  commenters  reasoned  that 
since  a  school  is  not  required  to  obtain 
records  of  a  student's  mental  or  physical 
condition  or  criminal  record  prior  to 
certifying  a  loan  application,  the  school 
should  not  potentially  be  liable  for 
"falsely  certifying"  a  loan  application  if 
the  student  was  later  unable  to  obtain 
employment  because  of  those  factors. 

Discussion:  This  paragraph  provides 
essential  consumer  protection  to 
borrowers.  The  Secretary  expects  that  a 
school  will  not  certify  a  loan  application 
for  a  borrower  if  it  knows  that  the 
student  has  a  mental,  physical,  or 
criminal  status  that  would  prohibit  the 
student  from  obtaining  emplojrment  in 
the  occupation  for  which  the  school's 
training  was  intended.  The  commenters 
may  be  assured  that  if  the  school  could 
not  reasonably  be  expected  to  be  aware 
of  such  a  disqualifying  status  of  the 
student,  the  Secretary  will  not  consider 
the  school  liable  in  any  respect  if  the 
borrower  later  qualifies  for  a  false 
certification  loan  discharge  based  on  a 
disqualifying  status  unknown  to  the 
school. 

Change:  None. 

Section  682.604  Processing  the 
borrower's  loan  proceeds  and 
counseling  borrowers 

Section  682.604(d)(l)(ii)(B) 

Comments:  Many  commenters  noted 
that  the  proposed  regulations  modify 
the  current  requirement  that  the  school 
maintain  loan  proceeds  at  the  request  of 
the  student  in  a  designated  "trust" 
account  but  still  require  that  they  be 
maintained  in  a  "separate"  account.  The 
commenters  noted  that  this  was  the  case 
in  both  the  FFEL  NPRM  and  the  Direct 
Loan  NPRM  and  conflicts  with 
discussion  of  this  provision  in  the 
preamble  to  the  FFEL  NPRM.  The 
commenters  support  the  proposal  as 
described  in  the  preamble  and  suggest 
that  there  is  no  reason  for  a  school  to 
maintain  a  separate  account  for  these 
funds  as  long  as  the  funds  are  properly 


accounted  for  through  subsidiary 
ledgers. 

The  commenters  suggested  that  if  the 
account  must  be  separate,  the  final  FFEL 
regulations  should  be  revised  to  include 
the  language  used  in  the  preamble  of  the 
December  18. 1992  FFEL  regulations 
which  stated  that  a  school  was 
permitted  to  deposit  these  funds  in  an 
interest-bearing  account  and  retain  any 
interest  earned  on  the  account  for 
administrative  expenses  related  to 
administering  the  account  and  the  title 
IV  programs. 

Discussion:  The  Secretary 
understands  the  issue  raised  by  the 
commenters.  This  issue  is  being 
addressed  in  the  cash  management 
regulation.  Therefore,  the  Secretary  is 
deleting  this  provision. 

Change:  Section  682.604(d)(l)(ii)(B) 
has  been  removed  from  the  regulations. 
The  provision  regarding  this  issue  is 
included  in  the  Department's  cash 
management  regulations  in  34  CFR 
668.164(e)  that  are  being  published 
simultaneously  with  this  regulation. 

Section  682.604(f)(1) 

Comments:  Many  commenters 
supported  the  current  initial  counseling 
requirements  for  first-time  borrowers 
and  the  technology  permitted  to  be  used 
to  provide  the  counseling.  However, 
many  of  these  commenters  also  believe 
that  FFEL  participating  schools  should 
be  allowed  the  same  opportunity,  based 
on  specified  standards  of  performance, 
to  devise  alternative  counseling 
approaches  similar  to  those  proposed  in 
the  Direct  Loan  NPRM.  These 
commenters  stated  that  schools 
participating  in  either  loan  program 
should  have  the  option  of  not 
counseling  or  performing  counseling 
only  with  selected  groups  of  borrowers. 
Some  commenters  recommended  that 
the  Secretary  allow  FFEL  schools  who 
participate  in  the  Institutional  Quality 
Assurance  Program  (IQAP)  to  adopt  an 
alternative  counseling  plan. 

Discussion:  The  Secretary  supports 
the  concept  of  allowing  an  FFEL 
participating  school  to  implement  an 
alternative  approach  to  initial 
counseling  based  on  specified 
performance  standards.  However,  the 
Secretary  does  not  believe  he  has 
enough  data  at  the  current  time  to 
identify  either  the  performance 
standards  or  benchmarks  to  be  used  to 
identify  which  schools  should  be 
permitted  to  implement  alternative 
counseling  procedures.  The  Secretary 
will  continue  to  consider  the  way 
performance  standards  can  be  used  for 
alternative  counseling,  as  well  as  how 
alternative  counseling  might  be 


implemented  as  part  of  the  IQAP 
program. 
change:  None. 

Section  682.607  Payment  of  a  Refund  to 
a  Lender 

Section  682.607(c)(1) 

Comments:  Many  commenters 
objected  to  reducing  the  timeframe  that 
a  school  has  to  pay  an  FFELP  refund  to 
the  lender  from  the  currently 
permissible  60  days  to  30  days.  They 
stated  that  many  schools'  financial 
operations  are  conducted  through  either 
a  State's  treasury  or  a  central 
administrative  office,  making  30  days  an 
insufficient  amount  of  time  to  generate 
a  refund  check  to  the  lender. 

Discussion:  Based  on  the  number  of 
commenters  who  expressed  concerns 
that  30  days  does  not  allow  most 
schools  enough  time  to  make  a  refund 
to  a  lender,  the  Secretary  has  decided  to 
retain  the  provision  that  allows  schools 
60  days  to  make  a  refund  to  a  lender. 

Change:  This  section  has  been  revised 
to  require  a  school  to  make  a  refund  to 
the  lender  within  60  days  after  the 
student's  withdrawal  date  has  been 
determined  under  34  CFR  682.22. 

Waiver  of  Proposed  Rulemaking 

In  addition  to  the  changes  made  to 
part  682  based  on  public  comment  on 
the  notice  of  proposed  rulemaking,  the 
Secretary  has  revised  the  regulations  to 
include  changes  made  by  the  Improving 
America's  School  Act  of  1994  (Pub.  L. 
103-382),  enacted  subsequent  to 
publication  of  the  notice  of  proposed 
rulemaking. 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  However, 
since  these  changes  merely  incorporate 
statutory  changes  into  the  regulations, 
public  comment  could  have  no  effect. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  553(b)(B}  that 
public  comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

Paperwork  Reduction  Act  of  1980 

Sections  682.205,  682.602,  682.604, 
and  682.605  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  will  submit  a  copy  of 
these  regulations  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Annual  public  reporting  and 
recordkeeping  biuden  is  estimated  to 
result  in  a  reduction  of  50  hours  per  500 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
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existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
informaticm  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  10235.  New  Executive  Office 
Building,  Washington.  EX:  20503; 
Attention:  Daniel  ].  Chenok. 

Assessment  of  Erfucatioaal  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by, 
or  is  available  from,  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  Jiot 
require  transmission  of  information  that 
is  being  gathered  by.  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  {M-actice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements.  Student  aid,  Vocational 
education. 

Dated:  November  22. 1994. 
Richard  W.  Uksj, 
Secretary  ofBdticathn. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.03Z,  Fe<letal  Family  Education 
Loan  Program) 

The  Secretary  proposes  to  amend  Part 
682  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682--FEDERAL  FAMILY 
EDUCATIOM  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Anthority:  20  U.SXL  1071  to  1087-2. 
unless  otherwise  noted. 

2.  Section  682.100.  paragraph  (a)(4)  is 
amended  to  read  as  follows: 

§  682.100    The  Federal  Family  Education 
Loan  programs. 

(a)  *  *  * 

(4)  The  Federal  Consolidation  Loan 
Projgram  (Consolidation  Loan  Program), 
which  encourages  making  loans  to 
borrowers  for  the  purpose  of 
consolidating  their  repayment 
obligations,  with  respect  to  loans 
received  while  they  were  students, 
under  the  Federal  Insured  Student  Loan 
(FISL),  Stafford  loan.  SLS.  ALAS  (as  in 
effect  before  October  17. 1986),  PLUS. 


and  Perkins  Loan  programs,  the  Health 
Professions  Student  Loan  (HPSL) 
Program  authorized  by  subpart  D  of  part 
A  of  Title  Vn  of  the  Public  Health 
Services  Act.  Health  Education 
Assistance  Loans  (HEAL)  authorized  by 
subpart  I  of  Part  A  of  Title  VII  of  the 
Health  Services  Act.  and  Nursing 
Student  Loan  Program  loans  authorized 
by  subpart  n  of  part  B  of  title  VIII  of  the 
PubUc  Heahh  Service  Act. 

*  *        •        *        • 

3.  Section  682.101.  paragraph  |c)  is 
revised  to  read  as  follows: 

§  682.1 01    Participation  in  the  FFEL 
programs. 

*  •         •         *         • 

(c)  Students  who  m«et  certain 
requirements,  includii^  enroUment  at  a 
participrting  school,  may  borrow  under 
the  Stafford  Loan  and,  prior  to  July  1, 
1994,  the  SLS  program.  Parents  of 
eligible  dependent  undergraduate 
students  may  borrow  under  the  PLUS 
Program.  Borrowers  with  outstanding 
Stafford.  SLS,  nSL,  Perkins,  HPSL, 
HEAL,  ALAS,  PLUS,  or  Nursing  Student 
Loan  Program  loans,  or  married  couples 
each  of  whom  have  eligible  loans  under 
these  programs  may  borrow  under  the 
Consolidation  Loan  Program. 

4.  Section  682.200,  paragraph  (b)  is 
amended  by  removing  the  definition  of 
"Estimated  cost  of  attendance";  by 
amending  the  definition  of  "Estimated 
financial  assistance",  by  revisii^ 
introductory  paragraph  (1),  paragraph 
(iMvii).  removing  (l)(viii)  and  revising 
paragraph  (2KiMA)  to  read  as  follows: 

§682.200    Definitions. 

*  *         •         •         • 

(b)*** 

Estimated  financial  assistance.  (1) 
The  estimated  amount  of  assistance  for 
a  period  of  enrollment  that  a  student  (or 
a  parent  on  behalf  of  a  student)  will 
receive  from  Federal,  State, 
institutional,  or  other  sources,  such  as, 
scholarships,  grants,  financial  need- 
based  employment,  or  loans,  including 
but  not  limited  to — *  *  * 

(vii)  The  estimated  amount  of  other 
Federal  student  financial  aid,  including 
but  not  limited  to  a  Federal  Pell  Grant, 
campus-based  aid.  and  the  gross  amount 
(including  fees)  of  a  Federal  Stafford, 
Unsubsidized  Stafford  and  Federal 
PLUS  loan. 

*  •        •        •        • 

(2)(i)  •  •  * 

(A)  Unsubsidized  and  nonsub&idized 
Stafford  loan  amounts  for  which  interest 
benefits  are  not  payable. 

*  •        •        •        • 

5.  Section  682.201  is  amended  by 
revising  paragraph  (a)(4)U),  paragraph 


(a)(5)(i),  paragraph  (aX6),  and  adding  a 
new  paragraph  (bK8)  to  read  as  follows: 

§682.201    Etlgit>(e  borrowers. 

(a)  •  *  • 

(4)(i)  Reaffirms  any  FFEL  loan  amount 
on  which  there  has  been  a  total 
cessation  of  collection  activity, 
including  all  principal  and  interest  that 
has  accrued  on  that  amount  up  to  the 
date  of  reaffirmatiMi. 

*  •        «        •        « 

(5)(i)  In  the  case  of  a  borrower  whose 
previous  loan  was  canceled  due  to  total 
and  permanent  disability,  the  student 
must — 

(A)  Obtain  a  certificaticHi  from  a 
physician  that  the  borrower  is  able  to 
engage  in  substantial  gainful  activity; 
and 

(B)  Sign  a  statement  acknowledging 
that  the  FFEL  loan  the  borrower  receives 
cannot  be  canceled  in  the  future  on  the 
basis  of  any  impairment  present  when 
the  new  loan  is  made,  tmless  that 
impairment  substantially  deteriorates; 

•  •        *        •        * 

(6)  In  the  case  of  any  student  who 
seeks  a  loan  but  does  not  have  a 
certificate  of  graduation  from  a  school 
providing  secondary  education  or  the 
recognized  equivalent  of  such  a 
certificate,  the  student  meets  the 
requirements  under  34  CFR  Part 
668.7(b). 

•  *         *         •         • 

(b)  •  •  * 

(8)  Obtains  an  endorser  who  has  been 
determined  not  to  have  an  adverse 
credit  history  as  provided  in  paragraph 
(7)(iii)  of  this  section. 

6.  Section  682.207  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (d)(2)(ii)  and  adding,  in  its 
place.  ';or";  and  adding  a  new 
paragraph  (d)(2)(iii)  to  read  as  follows; 

§  682.207    Due  diligence  in  disbursing  a 
loan. 

*  *        •        •        * 

(d)  *  *  • 

(2)  '  *  • 

(iii)  Within  90  days  after  the  student 
ceases  to  be  enrolled  on  at  least  a  half- 
time  basis  or  after  the  expiration  date  of 
the  period  of  enrollment  for  which  the 
loan  was  made,  whichever  is  earlier, 
with  the  prior  approval  (rf  the  guaranty 
agency,  based  on  a  borrower's 
documented  exceptional  circumstances. 

7.  Section  682.210  has  been  amended 
by  revising  paragraph  (s){6)  to  read  as 
follows: 

§682.210    Deferment 

«         «         •         •        • 

(s)  •  *  * 
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(6)  Economic  hardship  deferment.  An 
eligible  borrower  is  entitled  to  an 
economic  hardship  deferment  for 
periods  of  up  to  one  year  at  a  time  that, 
collectively,  do  not  exceed  3  years,  if 
the  borrower  provides  documentation 
satisfactory  to  the  lender  showing  that 
the  borrower — 

(i)  Has  been  granted  an  economic 
hardship  deferment  under  either  the 
Direct  Loan  or  Federal  Perkins  Loan 
Programs  for  the  period  of  time  for 
which  the  borrower  has  requested  an 
economic  hardship  deferment  for  his  or 
her  FFEL  loan; 

(ii)  Is  receiving    ayment  under  a 
Federal  or  State  public  assistance 
program,  such  as  Aid  to  Families  with 
Dependent  Children,  Supplemental 
Security  Income,  Food  Stamps,  or  State 
general  public  assistance; 

(iii)  Is  working  full-time  and  earning 
a  total  monthly  gross  income  that  does 
not  exceed  the  greater  of — 

(A)  The  minimum  wage  rate  described 
in  section  6  of  the  Fair  Labor  Standards 
Act  of  1938;  or 

(B)  An  amoimt  equal  to  100  percent 
of  the  poverty  line  for  a  family  of  two, 
as  determined  in  accordance  with 
section  673(2)  of  the  Community 
Service  Block  Gnrnt  Act; 

(iv)  Is  working  full-time  and  has  a 
Federal  education  debt  burden  that 
equals  or  exceeds  20  percent  of  the 
borrower's  total  monthly  gross  income, 
and  the  borrower's  income  minus  such 
burden  is  less  than  220  percent  of  the 
amount  calculated  under  paragraph 
(s)(6)(iii)  of  this  section;  or 

(v)  Is  not  working  full-time  and  has  a 
total  monthly  gross  income  that  does 
not  exceed  twice  the  amount  calculated 
under  paragraph  (s](6)(iii]  of  this  section 
and,  after  deducting  an  amount  equal  to 
the  borrower's  Federal  education  debt 
burden,  as  determined  under  paragraph 
(s)(6)(vi)  of  this  section,  the  remaining 
amount  of  that  income  does  not  exceed 
the  amount  specified  in  paragraph 
(s)(6)(iii]  of  this  section. 

(vi)  In  determining  a  borrower's 
Federal  education  debt  burden  for 
purposes  of  an  economic  hardship 
deferment  under  paragraphs  (s)(6)(iv) 
through  (v)  of  this  section,  the  lender 
shall  count  only  the  monthly  payment 
amount  (or  a  proportional  share  if  the 
pajrments  are  due  less  frequently  than 
monthly)  that  would  have  been  owed  on 
a  Federal  postsecondary  education  loan 
if  the  loan  had  been  scheduled  to  be 
repaid  in  10  years  from  the  date  the 
borrower  entered  repayment,  regardless 
of  the  length  of  the  borrower's  actual 
repayment  schedule  or  the  actual 
monthly  payment  amount  (if  any)  that 
would  be  owed  during  the  period  that 
the  borrower  requested  an  economic 


hardship  deferment.  The  lender  shall 
require  the  borrower  to  provide 
evidence  that  would  enable  the  lender 
to  determine  the  amount  of  the  monthly 
payments  that  would  have  been  owed 
by  the  borrower  diu'ing  the  deferment 
period  to  other  entities  for  Federal 
postsecondary  education  loans  in 
accordance  with  paragraph  (s)(6)(vi)  of 
this  section. 

(vii)  For  an  initial  period  of  deferment 
granted  under  paragraphs  (s)(6)(iii) 
through  (v)  of  this  section,  the  lender 
shall  require  the  borrower  to  submit 
evidence  showing  the  amount  of  the 
borrower's  most  recent  total  monthly 
gross  income,  as  defined  in  paragraph 
(s)(6)(ix)  of  this  section. 

(viii)  "To  qualify  for  a  subsequent 
period  of  deferment  that  begins  less 
than  one  year  after  the  end  of  a  period 
of  deferment  under  paragraphs  (s)(6)(iii) 
through  (v)  of  this  section,  the  lender 
shall  require  the  borrower  to  submit 
evidence  showing  the  amount  of  the 
borrower's  most  recent  total  monthly 
gross  income,  as  defined  in  paragraph 
(s)(6)(ix)  of  this  section,  and  a  copy  of 
the  borrower's  Federal  income  tax 
return  if  the  borrower  filed  a  tax  return 
within  eight  months  prior  to  the  date 
the  deferment  is  requested. 

(ix)  For  purposes  of  paragraph  (s)(6)  of 
this  section,  a  borrower's  total  monthly 
gross  income  shall  be  th'e  gross  amount 
of  income  received  by  the  borrower 
from  employment  (either  full-time  or 
part-time)  and  horn  other  sources. 

(x)  For  purposes  of  paragraph  (s)(6)  of 
this  section,  a  borrower  is  considered  to 
be  working  full-time  if  the  borrower  is 
expected  to  be  employed  for  at  least 
three  consecutive  months  at  30  hours 
per  week. 

8.  Section  682.402  is  amended  by 
revising  paragraphs  (e){l)(i)(A),  (e)(13) 
heading,  and  (e)(13)(iii]  to  read  as 
follows: 

§682.402 

Deatti,  disability,  closed  school,  false 
certification,  and  bankruptcy  payments 

***** 
(e)  •  *  * 

(1)  *  *  * 

(i)  *  *  * 

(A)  Certified  the  student's  ehgibility 
for  a  FFEL  Program  loan  on  the  basis  of 
ability  to  benefit  from  its  training  and 
the  student  did  not  meet  the  applicable 
requirements  described  in  34  CFR  Part 
668  and  section  484(d)  of  the  Act,  as 
applicable  and  as  described  in 
paragraph  (e)(13)  of  this  section;  or 
***** 

(13)  Requirements  for  certifying  a 
borrower's  eligibility  for  a  loan. 


(iii)  Notwithstanding  paragraphs 
(e)(13)(i)  and  (ii)  of  this  section,  a 
student  did  not  have  the  ability  to 
benefit  from  training  offered  by  the 
school  if — 

(A)  The  school  certified  the  eligibility 
of  the  student  for  a  FFEL  Program  loan; 
and 

(B)  At  the  time  of  certification,  the 
student  would  not  meet  the 
requirements  for  employment  (in  the 
student's  State  of  residence)  in  the 
occupation  for  which  the  training 
program  supported  by  the  loan  was 
intended  because  of  a  physical  or 
mental  condition,  age,  or  criminal 
record  or  other  reason  accepted  by  the 
Secretary. 
***** 

9.  Section  682.602  is  amended  by 
revising  the  section  heading;  removing 
paragraph  (c);  redesignating  paragraphs 
(a)  and  (b)  as  paragraphs  (b)  and  (c) 
respectively;  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§  682.602    Schedule  requirements  for 
courses  of  study  by  correspondence. 

(a)  This  section  provides  guidance  for 
schools  that  offer  programs  of  study  by 
correspondence  for  the  purpose  of 
determining  enrollment  status. 
***** 

10.  Section  682.604  is  amended  by 
removing  and  reserving  paragraph 
(d)(l)(ii)(B);  by  revising  paragraph  (e)(4) 
introductory  text;  and  by  revising 
paragraph  (f)(1)  to  read  as  follows: 

§  682.604    Processing  the  borrower's  loan 
proceeds  and  counseling  t>orrowers. 

***** 

(e)  *  *  * 

(4)  If  the  lender  or  guaranty  agency 
has  not  informed  the  school  that  it 
prohibits  a  late  disbursement  as 
permitted  by  §682.207(d)(2)(i),  and  if 
the  total  amount  of  the  disbursement 
and  all  prior  disbursements  on  the  loan 
does  not  exceed  that  portion  of  the 
student's  documented  educational  costs 
for  the  period  of  enrollment  completed 
by  the  student  before  the  earlier  of  the 
dates  described  in  paragraph  (e)(1)  of 
this  section,  the  school  shall  deliver  the 
borrower's  loan  proceeds  to  the 
borrower  not  later  than  45  days  after  the 
school's  receipt  of  the  funds.  If  the  total 
amoimt  of  the  late  disbursement  and  all 
prior  disbursements  is  greater  than  that 
portion  of  the  borrower's  documented 
educational  charges,  the  school  shall — 
***** 

(0  **  * 

(1)  Except  in  the  case  of  a  student 
enrolled  in  a  correspondence  program 
or  a  study-abroad  program  approved  for 
credit  at  the  home  institution,  a  school 
shall  conduct  initial  counseling  with 


each  Stafford  borrower  either  in  person, 
by  audiovisual  presentation  or  by 
computer  assisted  technology.  In  each 
case,  the  school  shall  conduct  this 
counsehng  prior  to  its  release  of  the  first 
disbursement  of  the  proceeds  of  the  first 
Stafford  loan  made  to  the  borrower  for 
attendance  at  the  school,  unless  the 
borrower  has  received  a  prior  Stafford, 
SLS  or  Direct  loan,  and  shall  ensure  that 
an  individual  with  expertise  in  the  title 
IV  programs  is  reasonably  available 
shortly  after  the  counseling  to  answer 
the  borrower's  questions  regarding  those 
programs.  In  the  case  of  a 
correspondence  school  or  a  student 
enrolled  in  a  study-abroad  program  that 
the  school  approves  for  credit,  the 
school  shall  provide  the  borrower  with 


JMI 


written  counseling  materials  by  mail 
prior  to  releasing  those  proceeds. 
***** 

11.  Section  682.605  is  revised  to  read 
as  follows: 

§  682.605    Determining  the  date  of  a 
student's  withdrawal. 

(a)  A  school  shall  follow  the 
procedures  in  34  CFR  668.22(i)  for 
determining  the  student's  date  of 
withdrawal. 

(b)  The  school  shall  use  the  date 
determined  under  34  CFR  668.22(i)  for 
the  purpose  of  reporting  to  the  lender 
the  date  that  the  student  has  withdrawn 
from  the  school  and  for  determining 
when  a  refund  must  be  paid  under  34 
CFR  668.22. 

(Authority:  20  U.S.C.  1077, 1078. 1078-1 
1078-2,1082.1094) 


12.  Section  682.606  is  removed  and 
reserved. 

13.  Section  682.607  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  682.607    Payment  of  a  refund  to  a  lender. 


(c)  *  *  * 

(1)  Within  60  days  after  the  student's 
withdrawal  as  determined  under  34  CFR 
668.22(i). 

***** 

15.  Appendix  A  to  part  682  is 
removed  and  reserved. 

Appendix  A  (Removed  and  Reserved] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25CFRPart261 
RIN 1076-AO10 

Preservation  of  Antiquities 

agency:  Bureau  of  Indian  Affiairs. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  A^airs 
(BIA)  is  proposing  to  delete  regulations 
contained  in  25  Code  of  Federal 
Regulations  (CFR)  Part  261.  which 
provide  Bureau-specific  procedures  for 
the  issuance  and  administration  of 
archaeological  permits  under  the 
Antiquities  Act  of  1906.  These 
regulations  have  been  superseded  by 
regulations  in  25  CFR  Part  262,  which 
cover  BIA  issuance  and  administration 
of  such  permits  under  the  more 
comprehensive.  Archaeological 
Resources  Protection  Act  of  1979. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  the 
Environmental  Servk:es  Staff,  Bureau  of 
Indian  Affairs,  Mail  Stop  4525. 1849  C 
Street,  N.W.,  Washington,  D.C.,  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Sutherland  on  (202)  208- 
4791. 

SUPPLEMENTARY  INFORMATION:  The  part 
proposed  for  deletion  is  merely  a 


Bureau-specific  parallel  to  uniform    - 
regulations  in  43  CFR  Part  3,  wrhich  set 
procedures  for  the  issuance  and 
administration  of  permits  under  die 
Antiquities  Act  of  1906  (16  U.S.C  432). 
For  example,  the  "field  officer  in 
charge"  under  43  CFR  Part  3  becomes 
the  "Superintendent"  in  25  GFR  Part 
261,  and  permits  in  Part  261  are  i^ued 
by  the  "Etepartmental  Consulting 
Archaeologist"  instead  of  the  **the 
Secretary  having  jurisdiction." 

Most  of  the  permitting  once  done 
under  the  Antiquities  Act  is  now  done 
under  the  Archaeological  Resources 
Protection  Act  of  1979  (16  U.S.C.  470afr- 
470nun).  The  only  use  for  a  permit 
under  the  older  act  is  for  the  excavation 
of  archaeological  sites  that  are  less  than 
100  years  old.  These  are  not  covered 
under  the  more  recent  act.  On  those  rare 
occasions,  the  Bureau  can  follow  the 
regulations  in  43  CFR  Part  3. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  this  proposed  rule 
to  the  location  identified  in  the 
addresses  section  of  this  document. 

The  Department  of  the  Interior  has 
determinejd  that  this  proposed  rule  does 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 


The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866,  and  therefore 
will  not  require  the  approval  of  the 
Office  of  Management  and  Budget 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

In  accordance  with  E.O.  12630,  the 
Department  has  determined  that  this 
rule  does  not  have  significant  takings 
implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects.  There  are  no 
information  collection  requirements  in 
25  CFR  Part  261. 

The  primary  author  of  this  document 
is  Donald  R.  Sutherland.  Archaeologist. 
Environmental  Services  Staff,  Office  of 
Trust  Responsibilities,  Bureau  of  Indian 
Affairs. 

List  of  Subjects 

Historic  presen'ation,  Indians — lands. 

For  the  reasons  set  out  in  the 
preamble.  Part  261  of  Title  25,  Chapter 
I  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 

Dated:  November  10. 1994. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 
(PR  Doc.  94-29328  Filed  11-28-94:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  232 

[Docket  No.  R-e4-1695;  FR-<J374-F-02] 

RIN  2502-AF89 

Assisted  Living  Facilities  Under 
Section  232 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  HUD 
regulations  to  implement  statutory 
authority  to  insure  assisted  living 
facilities  for  the  care  of  frail  elderly 
persons.  The  authorizing  statute  is 
section  5 11  of  the  Housing  and 
Community  Development  Act  of  1992. 
The  rule  also  expands  current 
regulations  to  include  the  refinancing  of 
conventional  (non-FHA  insured) 
nursing  homes,  intermediate  care 
facilities,  assisted  living  faciUties  or 
board  and  care  homes  under  section 
232.  pursuant  to  section  223(0  of  the 
National  Housing  Act,  and  to  insure 
additions  to  such  projects.  Finally,  the 
rule  makes  certain  conforming  changes 
required  by  the  Housing  and 
Community  Development  Act  of  1992 
and  makes  other  minor  technical 
changes  that  remove  ambiguities  or 
reflect  long-standing  Departmental 
policy. 

EFFECTIVE  DATE:  December  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  D.  Cheatham.  Director,  Office  of 
Insured  Multifamily  Housing 
Development.  451  Seventh  SU-eet.  S\V. 
Washington.  DC  20410-0500,  telephone: 
(202)  708-3000;  the  telecommunications 
device  for  the  deaf  (TDD)  telephone 
number  is  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Currently,  under  section  232  of  the 
National  Housing  Act  (NHA),  and  the 
accompanying  regulations  at  24  CFR 
part  232,  the  Department  insures 
mortgages  for  nursing  homes, 
intermediate  care  facilities,  and  board 
and  care  homes.  Section  511  of  the 
Housing  ajid  Community  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
October  28,  1992)  (1992  HCD  Act) 
amends  section  232  to  also  authorize 
FHA  mortgage  insuranco  for  "assisted 
living  facilities.""  In  conipliduce  with 


IMI 


section  511,  this  rule  revises  HUD 
regulations  at  24  CFR  part  232  to  make 
assisted  living  facilities  for  the  care  of 
the  frail  elderly  eligible  for  mortgage 
insurance. 

Under  the  NHA  and  this  rule,  the 
term  "assisted  living  facility"  means  a 
public  facility,  proprietary  facility,  or 
facihty  of  a  private  nonprofit 
corporation  that: 

(1)  Is  licensed  and  regulated  by  the 
State  (or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located); 

(2)  Makes  available  to  residents 
supportive  services  to  assist  the 
residents  in  carrying  out  activities  of 
daily  living  such  as  bathing,  dressing, 
eating,  getting  in  and  out  of  bed  or 
chairs,  walking,  going  outdoors,  using 
the  toilet,  laundry,  home  management, 
preparing  meals,  shopping  for  personal 
items,  obtaining  and  taking  medications, 
managing  money,  using  the  telephone, 
or  performing  light  or  heavy  housework, 
and  which  may  make  available  to 
residents  home  health  care  services, 
such  as  nursing  and  therapy;  and 

(3)  Provides  separate  dwelling  units 
for  residents,  each  of  which  may  contain 
a  full  kitchen  or  bathroom,  and  includes 
common  rooms  and  other  facilities 
appropriate  for  the  provision  of 
supportive  services  to  residents  of  the 
facility. 

Under  the  NHA  and  this  rule,  the 
term  "frail  elderly"'  has  the  same 
meaning  as  that  term  has  in  section 
802(k)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA).  Section  802(k)(8)  defines  "frail 
elderly'"  as  meaning  an  elderly  person 
who  is  unable  to  perform  at  least  three 
activities  of  daily  living  adopted  by  the 
Secretary.  (The  term  "elderly  person" 
means  a  person  who  is  at  least  62  years 
of  age.  The  term  "activity  for  daily 
living"  in  turn  means  an  activity 
regularly  necessary  for  personal  care 
and  includes  bathing,  dressing,  eating, 
getting  in  and  out  of  bed  and  chairs, 
walking,  going  outdoors,  and  using  the 
toilet.) 

An  assisted  living  facility  may  be  free- 
standing, or  part  of  a  complex  that 
includes  a  nursing  home,  an 
intermediate  care  facility,  a  board  and 
care  facility  or  any  combination  of  the 
above.  However,  in  compliance  with 
section  511  of  the  1992  HCD  Act,  this 
rule  does  not  authorize  mortgage 
insurance  for  an  assisted  living  facility 
unle.ss  the  Secretary  (l«;termines  that  the 
level  of  financing  acquired  by  the 
mortgagor  and  any  other  resources 
available  for  the  facility  ;iro  sufficient  to 


ensure  that  the  facility  contains 
dwelling  units  and  facilities  for  the 
provision  of  supportive  services;  the 
mortgagor  provides  satisfactory 
assurances  that  no  dwelling  unit  in  the 
facility  will  be  occupied  by  more  than 
one  person  without  the  consent  of  all 
such  occupants;  and  the  appropriate 
state  licensing  agency  for  the  state, 
municipality  or  other  political 
subdivision  in  which  the  facility  is  or  is 
to  be  located  provides  adequate 
assurances  that  the  facility  will  comply 
with  any  applicable  standards  and 
requirements  for  such  facilities. 

Section  511  of  the  1992  HCD  Act  also 
amends  section  223(f)  of  the  NHA.  In 
accordance  with  section  511.  this  rule 
authorizes  the  refinancing  of  an  existing 
assisted  living  facility.  This  rule  also 
expands  the  section  232  program  to 
include  the  refinancing  of 
conventionally  financed  projects  under 
section  223(f)  of  the  National  Housing 
Act.  Section  409  of  the  Housing  and 
Community  Development  Act  of  1987 
amended  section  223(0  of  the  NHA  to 
cover  such  refinancing  of  the  debt  of  an 
existing  nursing  home,  existing 
intermediate  care  facility,  or  existing 
board  and  care  facility  (collectively 
referred  to  as  "residential  care  facility'"), 
or  any  combination  of  the  above. 

However,  after  section  409  of  the 
Housing  and  Community  Development 
Act  of  1987  was  enacted,  the 
Department  limited  its  implementation 
to  existing  FHA-insured  residential  care 
facilities.  (See  August  31,  1988  Federal 
Register  at  53  F.R.  33735).  HUD's 
decision  not  to  implement  section  409 
in  its  entirety  was  based  on  the  fact  that 
HUD  had  no  experience  in  underwriting 
existing  residential  care  facilities.  By 
limiting  the  insurance  for  refinanced 
transactions  to  currently  FHA-insured 
projects  with  a  known  track  record 
(annual  inspections,  availability  of 
audited  financial  statements,  etc.),  the 
Department  could  more  adequately 
protect  the  General  Insurance  Fund. 

However,  the  House  Conference 
Report  for  the  NAHA  (H.R.  101-943, 
101st  Cong.  2d  Sess.  at  524)  emphasizes 
Congress's  intent  that  the  Department 
fully  implement  section  409  to  include 
conventional  (non-FHA  insured) 
projects.  Accordingly,  the  Department  is 
now  expanding  the  program  to  include 
mortgages  for  the  purchase  and 
refinancing  of  existing,  conventionally 
financed  residential  care  facilities  under 
section  232  pursuant  to  section  223(0. 

To  implement  other  statutory 
changes,  this  rule  makes  projects 
consisting  of  an  addition  to  an  existiiii; 
(non-FHA  insured)  nursing  home,  i)c)anl 
and  care  facility,  intermediate  cari> 
facility,  or  assisted  living  facility 


eligible  for  mortgage  insurance  under 
section  232  of  the  NHA.  Also,  the  rule 
increases  the  loan-to-value  ratio  for 
private  nonprofit  mortgagors  from  90 
percent  to  95  percwit,  and  makes  certain 
conforming  changes  with  respect  to  fire 
safety  equipment  for.assisted  living 
facilities. 

This  rule  also  makes  a  number  of 
technical  amendments  to  part  232. 
Specifically,  it  moves  the  definition  of 
substantial  rehabilitation  from 
§  232.902(b)  to  the  definitional  section 
of  the  regulations  (§  232.1).  and  revises 
the  definition  of  substantial 
rehabilitation  to  reflect  the  requirement 
that  rehabilitation  must  involve  two  or 
more  major  building  components.  The 
current  wording  "more  than  one 
building  component "  could  be 
erroneously  interpreted. 

Also,  the  word  "additions"  is 
removed  bom  the  definition  of 
substantial  rehabilitation.  The 
placement  of  "additions"  in 
§  232.902(b)  of  the  existing  regulations 
has  caused  confusion  because  it 
incorrectly  suggests  that  the  cost  of  an 
addition  to  an  existing  building  can  be 
used  in  calculating  the  15  percent  of 
value  criterion.  The  term  "additions.*"  as 
used  in  §  232.902(b)  was  intended  to 
mean  an  addition  of  a  new  project 
element  in  a  residential  care  facility, 
such  as  a  whirlpool  bath,  safety  railing, 
etc.  The  Department  wants  to  emphasize 
that  these  revisions  to  the  definition  of 
substantial  rehabilitation  do  not  reflect 
a  policy  change,  but  are  technical 
changes  which  reflect  the  Department's 
long-standing  administrative  policy. 

Finally,  the  rule  increases  tne  loan-to- 
value  ratio  for  private  nonprofit 
mortgagors  from  85  percent  to  90 
percent  far  the  purchase  or  refinance  of 
a  residential  care  facility  which  does  not 
involve  substantial  rehabilitation. 

IL  Public  Comment  on  Proposed  Rule 

On  February  3, 1994,  the  Department 
published  a  proposed  rule  (59  FR  5157) 
entitled  "Assisted  Living  Facilities 
Under  Section  232"".  A  total  of  22 
written  comments  were  received  from 
the  public  on  this  proposal  What 
follows  is  a  listing  of  the  significant 
issues  raised,  or  recommendations 
made,  in  these  comments  along  with 
HUD"s  response  to  each. 

80  Percent  Medicaid  Payor  Requirement 

Five  commenters  noted  that  current 
regulations  for  new  construction  and 
substantial  rehabilitation  of  nursing 
homes  under  section  232  require  that  80 
percent  of  all  beds  be  underwritten  at 
Medicaid  bed  rates.  They  argued  that, 
while  this  requirement  may  be 
iippropriate  when  projecting  puteiitiul 


bed  mix  for  a  proposed  nursing  home, 
HUD  should  not  use  the  same 
requirement  for  an  existing  property. 

The  commenters  argue  mat  many 
nursing  homes  are  economically  sound 
with  a  private-pay  population  of  much 
more  than  20  percent.  They  therefore 
suggest  that,  when  underwriting  the 
refinancing  of  an  occupied  nursing 
home,  the  Department  assumes  that  the 
payor  mix  remains  as  it  is  presented.  If 
HLJD  artificially  assumes  an  80  percent 
Medicaid  payor  rate,  it  will  artificially 
lower  the  property's  income  and  may 
produce  an  artificially  reduced  and 
unworkable  first  mortgage. 

The  commenters  argue  that  a  major 
reason  for  expanding  current  regulations 
to  include  the  refinancing  of  existing 
conventionally  financed  nursing  homes 
and  related  facilities  for  the  elderly  is  to 
reduce  the  unnecessarily  high  cost  of 
borrowdng  fitim  conventional  conduits 
and  Real  Estate  Investment  Trusts 
(REITs).  A  reduction  in  borrowing  cost 
can  help  reduce  the  overall  cost  of 
health  care  in  this  country  but 
utmecessarily  conservative 
underwriting  assumptions  will  work  to 
thwart  this  goal. 

HUD's  Response 

The  processing  provision  relative  to 
the  use  of  80-85  percent  of  the 
Medicaid  rate  contained  in  the 
administrative  instructions  is  not 
regulatory,  and  thus  it  is  not  part  of  the 
rule.  In  establishing  the  maximum 
mortgage  amount,  HUD  uses  the  80-85 
percent  of  the  actual  or  average 
Medicaid  rate.  This  may  reduce  the 
maximum  amount  of  mortgage  that  HUD 
will  insure  since  the  project's  income 
will  be  based  upon  Medicaid  rates. 
However,  it  is  a  conservative  approach 
necessary  to  protect  the  general 
insurance  fund.  If  HUD  had  to  take  back 
the  mortgage,  there  would  be  a  stable 
income  stream  to  meet  the  debt  service 
requirements.  This  does  not  mean  that 
the  facility  must  change  its  payor  mix  to 
be  eligible  for  mortgage  insurance.  The 
Medicaid  provisions  currently  apply  to 
new  construction  and  substantial 
rehabilitation.  The  Department  is  in  the 
process  of  determining  what  parameters 
will  be  used  in  the  administrative 
instructions  for  establishing  the 
maximum  mortgage  amount  for  existing 
non-HUD  insured  projects.  The  80 
percent  Medicaid  rule  does  not  apply  to 
board  and  care  homes  and  assisted 
living  facilities. 

Loan-to-Valuc  Ratio 

Five  commenters  support  the 
Department  s  proposal  to  distinguish 
betwt>en  the  underwriting  of  projects 
ownwl  by  profit-motivated  and 


nonprofit  entities.  They  note,  however, 
that  existing  facilities  involve  fewer 
construction  and  leasing  risks  than  the 
FHA-insured  loan  programs  for  new 
construction  which  have  more  liberal 
underwriting  standards.  Consequently, 
they  recommend  that  HUD  permit  loans 
to  cover  acquisition  or  refinancing  costs 
up  to  90  percent  of  value  for  profit- 
motivated  t>orrowers  and  up  to  95 
percent  of  value  for  nonprofit 
borrowers.  Similarly,  some  commenters 
also  recommend  that  profit-motivated 
and  nonprofit  borrowers  be  limited  to 
maximum  loans  supported  by  no  more 
than  90  percent  and  95  percent  of  net 
income,  respectively. 

HUD's  Response 

HUD  has  determined  the  loan-to- 
value  for  nonprofits  for  refinance  or 
acquisition  to  be  90  percent  of  HUD's 
estimate  of  value.  For  profit-motivated 
mortgagor  entities,  the  value  limit  shall 
not  be  in  excess  of  85  percent  of  HUD's 
estimate  of  the  project.  This  limitation 
is  the  same  as  the  long-standing 
requirement  for  section  207/223(0 
existing  rental  housing  projects.  The 
maximum  debt  service  mortgage 
limitation  will  be  85  percent  of  net 
projected  project  income  vdth  the 
nonprofit  amount  at  90  percent. 

Licensure  Requirements 

Six  commenters  noted  that  the 
proposed  rule  defines  assisted  Uving 
facilities,  in  relevant  part,  as  "a  public 
facility,  proprietary  facility,  or  facility  of 
a  private  nonprofit  corporation  that  is 
used  for  the  care  of  the  frail  elderly,  and 
that:  (1)  is  licensed  and  regulated  by  the 
State  or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located." 

These  commenters  observed  that 
many  states  and  locaUties  do  not  have 
licensure  requirements  or  regulations 
for  assisted  living  or  board  and  care 
facilities  and  in  such  cases  it  would  be 
helpful  to  know  what  documents  would 
be  acceptable  to  HUD  in  allowing 
project  finajicing  to  go  foru-ard. 

One  commenter  recommended  that 
language  should  be  added  to  the  rule 
stating  that  section  232  will  insure  tlie 
financing  of  all  features  not  specified  in 
this  rule,  but  required  by  state  licensure. 
If,  for  example,  a  particular  state's 
licensure  requirement  mandates 
complete  kitchens  in  each  resident's 
unit,  this  feature  should  Ix;  covered 
under  the  section  232  insurance 
program. 
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HUD's  Response 

Section  511  of  the  1992  HCD  Act 
requires  licensure  and  regulation  by  the 
appropriate  State  agency  (or  if  there  is 
no  state  law  providing  for  state 
licensure  and  regulation,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located).  HUD  requires  that  the  State 
comply  with  section  1616(e)  of  the 
Social  Security  Act  (Keys  Amendment) 
for  both  board  and  care  homes  and 
assisted  Uving  facilities.  This  means  that 
there  is  an  agency  that  is  responsible  for 
licensure  and  standards.  Licensure 
implies  that  the  facility  is  authorized  to 
operate  in  the  State.  Standards  involve 
monitoring  activities  such  as  inspection 
for  compliance  and  enforcement.  HUD 
imderstands  that  State  regulations  differ 
fix)m  State  to  State.  Therefore,  HUD  is 
flexible  with  respect  to  the  existing 
State  regulations  for  board  and  care 
homes  and  assisted  living  facilities,  as 
long  as  such  facilities  meet  the  basic 
HUD  requirements.  In  today's  rule, 
assisted  bving  facility  units  may  contain 
full  kitchens,  kitchenettes,  no  kitchens 
or  a  combination  dep)ending  on  the 
design  and  market.  HUD  will  strive  to 
accommodate  the  State's  regulations 
whenever  possible  without  jeopardizing 
vmderwriting  standards  and  other 
requirements.  In  order  for  an  assisted 
living  facility  to  be  endorsed  for 
mortgage  insurance,  it  must  be  in 
compliance  with  all  applicable  Federal, 
State  and  local  laws. 

One  Person  Occupancy  Issue 

Three  commenters  urged  HUD  to 
clarify  §  232.7(b)  of  the  proposed  rule  so 
that  the  resident  consent  requirement 
with  respect  to  multiple  occupancy  is 
only  required  with  respect  to  the 
dwelling  unit  in  question.  Under  the 
proposed  rule,  some  occupants  of  an 
assisted  Uving  facility  might  believe  that 
the  consent  of  all  project  residents  is 
required,  a  standard  virtually 
impossible  to  meet. 

HUD's  Response 

The  Department  agrees  that  this 
provision  requires  clarification.  The 
final  rule  has  been  changed  to  reflect  the 
requirement  that  only  the  consent  of  the 
occupant(s)  of  the  dwelling  unit  subject 
to  the  multiple  occupancy  is  needed  to 
authorize  the  multiple  occupancy.  The 
regulatory  text  in  §  232.7(b)  of  today's 
final  rule  reads,  "[n)o  dwelling  unit  in 
the  facility  will  be  occupied  by  more 
than  one  person  without  the  consent  of 
all  occupant(s)  of  such  dwelling  imit." 

Facility  Requirements 

,  Section  232.39  ofthe  proposed  rule 
requires  that  each  assisted  living  facility 


have  a  central  kitchen  and  group  dining 
facilities.  Eight  commenters  suggested 
that  HUD  modify  this  requiremeiH  so 
that  each  facility  either  have  a  central 
kitchen  or  demonstrate  its  capacity  to 
provide  hot  meals  to  all  residents.  Such 
a  modification  would  enable  facilities  to 
utilize  outside  catering  services  or  food 
service  provision  from  a  near-by  facility 
or  institution.  These  commenters 
believe  this  flexibility  could  be 
particularly  beneficial  to  those  facilities 
serving  low-  and  moderate-income 
residents. 

Some  of  these  commenters  also  made 
similar  comments  in  connection  with 
the  full  bathroom  requirement  in 
§  232.39  ofthe  proposed  rule. 

HUD's  Response 

In  the  final  regulations,  an  assisted 
living  unit  may  contain  a  kitchenette  or 
a  full  kitchen,  but  is  not  required  to  do 
so.  However,  the  facifity  must  still 
provide  space  for  a  main  kitchen  and 
dining  room.  The  facility  must  provide 
central  dining  to  accommodate  three 
meals  per  day.  The  facility  may  contract 
with  another  facility  for  food  service. 
The  meals  may  be  catered  and  served  in 
the  dining  room  depending  on  the  State 
licensure  standard.  If  the  facility 
proposes  to  contract  catered  meals  and 
no  central  kitchen  is  desired,  space  for 
a  central  kitchen  must  still  be  provided 
in  the  event  that  HUD  must  foreclose 
and  operate  the  facility. 

In  regard  to  the  full  bathroom 
requirement  in  the  proposed  rule,  HUD 
has  changed  §  232.39  of  the  final  rule  to 
reflect  the  statutory  provision  that  a  full 
bathroom  is  an  option,  but  not  a 
requirement. 

Section  202  and  221(d)(3)  Elderly 
Projects 

One  commenter  suggested  that  the 
Department  consider  authorizing 
mortgage  insurance  for  the  addition  of 
assisted  living  units  to  Section  202  and 
Section  221(d)(3)  elderly  housing 
projects,  provided  that  the  existing 
indebtedness  is  refinanced  as  part  of  the 
transaction.  This  commenter  argued  that 
the  resultant  facilities  would  provide  an 
internal  feeder  source  for  the  new 
assisted  living  units,  and  would  be  the 
first  facilities  to  offer  a  continuum  of 
care  for  the  lower-income  elderly. 

HUD's  Response 

The  Department  has  no  statutory 
authority  to  do  as  the  commenter 
suggested.  The  NHA  provides  separate 
requirements  for  elderly  rental  housing 
and  residential  health  care  facilities.  A 
project  eligible  under  one  Section  of  the 
NHA  (e.g.  an  elderly  project  under 
§  221(d)(4))  would  not  necessarily 


qualify  as  an  assisted  hving  facility 
under  section  232.  Moreover,  section 
202  is  implemented  under  the  Housing 
Act  of  1959  (not  the  NHA),  and  contains 
different  statutory  requirements. 

HUD  currently  has  a  continuum  of 
care  under  the  section  232  program.  The 
delivery  of  care  includes  skilled  nursing 
facilities  (sub-acute  care),  intermediate 
care  facilities  (ICF/MR),  board  and  care 
homes,  and  assisted  living  facilities.  In 
addition,  a  day  care  center  may  be 
added  if  it  is  in  conjunction  with  one  of 
the  above  facilities. 

An  assisted  living  facility  and  board 
and  care  home  could  be  the  logical 
place  for  the  frail  elderly  who  are 
currently  residing  in  elderly  housing 
that  does  not  offer  supportive  services  to 
individuals  who  need  assistance  with 
activities  of  daily  living.  Unfortunately, 
many  state  Medicaid  payment  systems 
do  not  pay  for  coverage  that  would  offer 
continuity  of  care.  Most  section  232 
board  and  care  homes  are  market  rate. 

Three  Year  Requirement 

The  proposed  rule  states  that  (1)  the 
project  must  not  require  substantial 
rehabilitation  and  (2)  three  years  must 
have  elapsed  from  the  date  of 
completion  of  construction  or 
substantial  rehabilitation  ofthe  project, 
or  from  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  insurance. 

One  commenter  believes  that  this 
"three  year  requirement"  needs 
clarification  since  it  is  not  uncommon 
for  existing  projects  that  were  originally 
constructed  several  years  ago  to 
subsequently  add  a  modest  number  of 
beds.  In  many  such  instances,  the  cost 
of  adding  these  beds  would  not  be  a 
major  expenditure  (compared  to  the 
total  project  value).  As  currently 
proposed,  the  rule  is  unclear  as  to 
whether  it  is  possible  to  process  a 
section  223(f)  application  for  a  project 
that  has  added  additional  beds  within 
three  years  of  the  application  date. 

Another  commenter  urged  the 
Department  to  modify  both  its  section 
223(0  multifamily  mortgage  program 
and  this  rule  by  replacing  the 
requirement  that  eligible  existing  rental 
housing  projects  be  at  least  three  years 
old  with  a  requirement  that  projects 
must  have  achieved  an  occupancy  level 
that  produces  enough  income  to  pay  all 
expenses,  including  debt  service.  Such 
a  change  would  end  the  exclusion  of 
sound  and  worthwhile  projects  from  the 
section  223(f)  program. 

HUD's  Response 

The  section  207/22310  program  for 
purchase  and  refinance  of  existing 
rental  projects  requires  that  projects  be 


completed  for  at  least  three  years.  This 
has  been  carried  over  to  the  Section 
232/223(0  program.  The  three  year  rule 
in  a  section  223(0  refinance  transaction 
means  that  the  project  must  be  in 
operation  for  at  least  three  years  after 
completion  of  construction  or 
substantial  rehabilitation  prior  to  filing 
an  application.  For  section  232  projects, 
this  would  include  any  additions. 

Definition  of  Frail  Elderly 

Six  commenters  argued  that  the  rule's 
definition  of  a  frail  elderly  person  as 
one  unable  to  perform  at  least  three 
activities  of  daily  living  is  unduly 
restrictive.  They  recommended  that  the 
requirement  be  changed  either  to:  (1) 
Reduce  the  daily  activities  from  three  to 
one,  (2)  rely  on  state  licensure  to 
provide  assiu-ance  that  the  program  will 
not  be  used  to  refinance  other  types  of 
facility,  or  (3)  instead  of  requiring  that 
a  person  be  "unable  to  perform"  certain 
activities  provide  that  the  person  "may 
require  assistance  with"  certain 
activities. 

HUD's  Response 

The  definition  of  "frail  elderly"  is 
statutory.  It  is  included  in  section  802(k) 
of  NAHA.  HUD  does  not  have  the 
authority  to  decrease  the  number  of 
activities  of  daily  living  (ADL)  for 
assisted  living  projects.  Board  and  care 
homes  are  not  limited  to  the  frail  elderly 
population  and  may  be  used  for  other 
types  of  occupants,  such  as 
developmentally  disabled  persons  who 
are  unable  to  perform  one  or  two 
activities  of  daily  living. 

Age  and  Disability  Qualifications; 
Income  Qualifications 

One  commenter  stated  that  assisted 
living  facilities  should  be  considered  a 
need  driven  product,  and  for  this 
reason,  market  feasibility  should  focus 
on  the  population  aged  75  or  older 
experiencing  problems  with  one  or  more 
ADLs.  The  Senate  Aging  Committee,  the 
Administration  on  Aging,  and  the 
Health  Care  Financing  Administration 
all  publish  statistics  on  the  percentage 
of  elderly  persons  aged  75  or  older  that 
experience  problems  with  one  or  more 
ADLs.  "This  methodology  for  quantifying 
the  number  of  age-  and  disability- 
qualified  elderly  in  a  particular  market 
area  may  underestimate  the  number  of 
qualified  individuals  by  excluding 
younger  persons  with  physical  or 
cognitive  impairments.  Nevertheless, 
the  commenter  believes  it  is  a  sound 
method  for  quantifying  the  primary 
market,  and  would  require  only  slight 
adjustments  to  accoimt  for  usage  by 
younger  physically  or  mentally 
impaired  persons.  Such  a  method  would 
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rarely  result  in  positive  feasibility 
determinations  for  projects  in  excess  of 
100  units. 

The  commenter  also  suggested  that,  in 
determining  the  income-eligible 
population  for  a  proposed  assisted 
living  facility  with  a  given  monthly 
rental  charge,  the  Department  should 
take  into  account  that  elderly  persons 
who  are  driven  by  need  to  move  into 
such  a  facility  are  willing  to  spend  up 
to  65  percent  of  their  income  for  the 
monthly  charge.  The  traditional 
affordability  standard  of  "30  percent  of 
income  for  rent"  does  not  apply,  as  the 
rental  charge  would  include  shelter, 
meals,  and  additional  supportive 
services.  Also,  it  is  quite  common  that 
family  members  will  provide  financial 
support  for  relatives  in  assisted  living 
facilities.  This  further  supports  the 
argument  that  income  eligibility  should 
be  estabUshed  on  the  basis  of  the  65- 
percent-of-income-for-rent  standard. 

HUD's  Response 

The  Department  does  not  get  involved 
in  income  eligibility  nor  does  the 
program  include  a  30-percent-of- 
income-for-rent  standard.  From  an 
underwriting  standpoint,  the  processing 
takes  into  consideration  the 
demographics,  licensed  facilities,  level 
of  competition,  rates,  physical  settings, 
service  component,  occupancy,  income 
sources,  type  of  clientele,  staffing  and 
location.  HUD  market  analysis  considers 
the  type  of  project  and  the  services 
offered. 

In  addition  to  the  above,  the 
Department  looks  at  the  developer's 
expertise  in  developing,  operating  and 
managing  board  and  care  homes  and 
assisted  living  facilities.  The  experience 
and  quahfications  ofthe  mortgagor 
entity  will  be  reviewed  along  with  the 
sponsor's  marketing  plan.  It  was  HUD's 
intention  that  assisted  living  facilities 
would  be  of  modest  design  and  not 
appeal  to  the  limited  market  as  luxiuy 
retirement  projects.  Assisted  living 
facilities  are  not  designed  to  provide 
comprehensive  nursing  care. 

Medicaid  Reimbursement 

One  commenter  noted  that  many 
states  are  developing  Medicaid  waiver 
programs  to  provide  reimbursement  for 
care  provided  to  low-income  elderly 
residing  in  assisted  living  facilities. 
Currently,  Medicaid  reimbursement  is 
only  available  for  persons  who  are 
Medicaid-eligible  and  nursing  home 
eligible  (i.e..  low-income  persons  who 
have  problems  with  three  or  more 
ADLs).  who  will  reside  in  Ucensed 
assisted  living  facilities.  The  commenter 
believes  that  Uie  Department  should 
take  steps  to  ensure  that  the  Section  232 


program  and  state  Medicaid  waiver 
programs  can  be  combined  to  finance 
affordable  assisted  living  facilities.  In 
particular,  the  commenter  believes  that 
the  Department  should  consider 
waiving  market  feasibility  tests  for 
projects,  or  portions  of  projects,  that 
have  been  certified  for  participation  in 
the  state's  Medicaid  waiver  program. 

HUD's  Response 

Medicaid  is  a  State  administered 
program  and  HUD  has  no  control  over 
the  State's  reimbursement  paynnent 
system.  Each  State  budgets  the  amount 
of  money  to  be  spent  on  Medicaid  and 
chooses  the  services  that  will  be 
Medicaid  eligible.  In  1989,  the  State  of 
Oregon  chose  to  pay  for  assisted  living 
services  with  Medicaid  monies.  Even  if 
states  adopted  the  Oregon  plan,  only  a 
small  portion  of  a  particular  project 
would  be  Medicaid  certified.  The 
resident  would  still  have  to  be  eligible 
for  Medicaid  based  on  medical  need. 

The  President's  Health  Security  Act 
would  retain  current  Medicaid  nursing 
home  benefits  while  making 
improvements  in  the  home  and 
community-based  services  for  assisted 
living  facilities.  Due  to  high  cost  of 
nursing  home  care,  the  board  and  care 
home  and  assisted  living  facility  may  be 
less  expensive  and  offer  an  alternative 
to  nursing  homes.  States  may  request  a 
State  Medicaid  waiver  to  use  Medicaid 
monies  for  home  and  community-based 
services  or  implement  a  plan  to  use 
Medicaid  monies  to  pay  for  residential 
care  services.  However,  HUD  still  has  a 
responsibility  to  ensure  that  insured 
projects  are  marketable  and  that  the 
Department's  interests  are  protected  in 
the  event  of  default. 

m.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  rule  expands  eligible  projects  for 
FHA  mortgage  insurance  to  include 
assisted  living  facilities,  and  additions 
to  existing  projects,  neither  of  which  are 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  ofthe 
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National  Environmental  Policy  Act  of 
1969.  at  the  time  of  development  ef  the 
proposed  rule.  The  Finding  remains 
applicable  to  this  final  rule  and  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
General  Counsel,  the  Rules  Docket  Clerk 
room  10276.  451  Seveoda  Street,  SW.. 
Washington.  DC  204ia 

D.  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
E)esignated  OOicial  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  gov^nment  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  rule  is  directed  to 
owners  of  residential  care  facihties,  and 
will  not  impinge  upon  the  relationship 
betv\'een  the  F^ieral  Government  and 
State  and  local  governments.  As  a  result, 
the  rule  is  not  subject  to  review  under 
the  order. 

E.  Executive  Order  12606^  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  fbrmatioa.  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order,  ^k> 
significant  change  in  existing  HUD 
poUcies  or  programs  will  result  from 
promulgation  of  this  rule,  a&  those 
policies  and  programs  relate  to  family 
concerns. 

F.  Regulatory  Agenda 

This  rule  is  listed  as  item  no.  1797  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994,  (59  FR  57632,  57655)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act. 

G.  The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.129. 

List  of  Subjects  in  24  CFR  Part  232 

Fire  prevention.  Health  facilities. 
Loan  programs — health.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance, 
Nursing  homes,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  Part  232  is 
amended  as  follows: 

1.  The  authority  citation  for  24  CFR 
part  232  continues  to  read  as  follows: 

Authori^.  12  U.S.C  1715b.  17l5w. 
1715z(9);  42  U.&C  3535(d). 
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2.  The  heading  of  24  CFR  part  232  is 
revised  to  read  as  follows: 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES. 
INTERMEDIATE  CARE  FACttJllES. 
BOARD  AND  CARE  HOMES,  AND 
ASSISTED  LIVING  FACILmES 

3.  Section  232.1  is  amended  by 
revising  paragraph  (jjand  by  adding 
new  paragraphs  (m).  (nj.  fo).  and  (p)  to 
read  as  follows: 

§232.1    Definitions. 

*  •        *         •        • 

(j)  Project  means  a  nursing  home. 
intermediate  care  facility,  assisted  living 
facility  or  board  and  care  home,  or  any 
combination  of  nursing  home, 
intermediate  care  facility,  assisted  living 
facility  or  board  and  care  home, 
approved  by  the  Commissioner  under 
provisions  under  this  subpart.  A  project 
may  include  such  additional  facilities  as 
may  be  authorized  by  the  Secretary  for 
the  nonresident  care  of  elderly 
individuals  and  others  who  are  ^e  to 
live  independently  but  who  require  care 
during  the  day. 

•  *        *        •        * 

(m)  Assisted  Liviag  Facility  means  a 
public  facihty,  propri^ary  facility,  or 
facility  of  a  private  nonprofit 
corporation  that  is  used  for  the  care  of 
the  frail  elderly,  and  that: 

(1)  Is  licensed  and  regulated  by  the 
State  or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  die 
municipality  or  other  pobtical 
subdivision  in  which  the  facihty  is 
located; 

(2)  Makes  available  to  residents 
supportive  services  to  assist  the 
residents  in  carrying  out  activities  of 
daily  living  such  as  bathing,  dressing, 
eating,  getting  in  and  out  of  bed  or 
chairs,  walking,  going  outdoors,  using 
the  toilet,  doing  latmdby,  preparing 
meals,  shopping  for  personal  items, 
obtaining  and  taking  medications, 
managing  money,  using  the  telephone, 
or  performing  light  or  heavy  housework, 
and  which  may  make  available  to 
residents  home  health  care  services, 
such  as  nursing  and  therapy; 

(3)  Provides  separate  dwelling  units 
for  residents,  each  of  which  may  contain 
a  full  kitchen  or  bathroom,  and  includes 
common  rooms  and  other  faciUties 
appropriate  for  the  provision  of 
supportive  services  to  residents  of  the 
facility. 

(n)  Elderly  person  means  a  person 
who  is  at  least  62  years  of  age. 

(o)  Frail  elderly  person  means  an 
elderly  person  who  is  unable  to  perform 
at  lea.st  three  activities  of  daity  Uving. 


Activity  of  daily  living  means  an 
activity  necessary  on  a  regular  basis  for 
personal  care  and  includes  bathing, 
dressing,  eating,  getting  in  and  out  of 
beds  and  chairs,  walking,  going 
outdoors  and  using  the  toileC. 

(p)  Substantial  rehabilitation  consi9^5 
of  repairs,  replacements  and 
improvements: 

(1)  The  cost  of  which  exceeds  the 
greater  of  fifteen  percent  f  15%}  of  the 
Project's  value  after  complr«ioo  of  all 
repairs,  replacements,  and 
improvements;  or 

(2)  That  involve  the  replacenaent  of 
two  or  more  major  building 
components.  For  purposes  of  this 
definition,  the  term  major  building 
component  includes:  roof  str^ttares; 
ceiling,  wall,  or  floor  structures; 
foundations;  plumbing  systems;  heating 
and  air  conditioning  systems;  mm! 
electrical  systems. 

4.  A  new  §  232.7  is  added  to  the  end 
of  the  undesignated  center  heading, 
"APPLICATION  AND 
CERTIFICATION",  in  subpart  A.  to  read 
as  follows: 

Siit>part  A— Eligibilitty  Requirements 


Application  and  Certification 


§  232.7    Additionai  requirements  for 
assisted  living  facilities. 

In  the  case  of  an  assisted  living 
facility,  or  any  such  facility  combined 
with  any  other  home  or  facility,  the 
Secretary  shall  not  insure  any  mortgage 
under  this  peul  unless: 

(a)  The  Secretary  determines  that  the 
level  of  financing  acquired  by  the 
mortgagor  and  any  oOier  resotures 
available  for  the  faciHty  will  be 
sufficient  to  ensure  that  the  fiadhty 
contains  the  dwelling  units  and 
facilities  for  the  pro\ision  of  supportive 
services  in  accordance  with  §  232.1  fm>; 

(b)  The  mortgagor  provides  assurances 
satisfactory  to  the  Secretary  that  no 
dwelling  unit  in  the  facility  wUI  be 
occupied  by  more  than  one  person 
without  the  consent  of  all  occupajit(s)  of 
such  dweUing  unit;  and 

(c)  The  appropriate  state  licensing 
agency  for  the  state,  municipality  or 
other  political  subdivision  in  v^ch  the 
facility  is  or  is  to  be  located  provides 
such  assurances  as  the  Secretary 
considers  necessary  that  the  facility  will 
comply  with  any  applicable  standards 
and  requirements  tar  such  facilities. 

5.  Section  232.30  is  revised  to  read  as 
follows: 
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§  232.30    Maximum  mortgage  amounts  for 
new  construction  and  substantial 
rehabilitation. 

The  m(»1gage  for  a  project  involving 
proposed  new  construction  or 
substantial  rehabilitation  by  a  profit 
motivated  mortgagor  shall  involve  a 
principal  obligation  not  in  excess  of  90 
percent  of  the  Commissioner's  estimate 
of  the  value  of  the  project,  including 
equipment  to  be  used  in  the  operation, 
when  the  proposed  improvements  are 
completed  and  the  equipment  is 
installed.  The  mortgage  for  a  project 
involving  proposed  new  construction  or 
substantial  rehabilitation  by  a  private 
nonprofit  mortgagor  shall  involve  a 
principal  obligation  not  in  excess  of  95 
percent  of  such  value,  including 
equipment. 

6.  Section  232.32  is  amended  by 
revising  the  section  heading,  the 
introductory  paragraph,  and  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§232.32    Adjusted  mortgage  amount- 
substantial  rehabilitation  projects. 

In  addition  to  the  limitations  of 
§  232.30,  a  mortgage  having  a  principal 
amount  computed  in  compliance  with 
the  applicable  provisions  of  this 
subpart,  and  which  involves  a  project  to 
be  substantially  rehabilitated,  shall  be 
subject  to  the  following  additional 
limitations: 
***** 

(b)  Property  subject  to  existing 
mortgage.  If  the  mortgagor  owns  the 
project  subject  to  an  outstanding 
indebtedness,  which  is  to  be  refinanced 
with  part  of  the  insured  mortgage,  the 
maximum  mortgage  amount  shall  not 
exceed: 

(1)  The  Commissioner's  estimate  of 
the  cost  of  the  repair  or  rehabilitation; 
plus 

(2)  Such  portion  of  the  outstanding 
indebtedness  as  does  not  exceed  90 
percent  (95  percent  for  a  private 
nonprofit  mortgagor)  of  the 
Commissioner's  estimate  of  the  fair 
market  value  of  such  land  and 
improvements  prior  to  the  repair  or 
rehabilitation;  or 

(c)  Property  to  be  acquired.  If  the 
projpct  is  to  be  acquired  by  the 
mortgagor  and  the  purchase  price  is  to 
be  financed  with  a  part  of  the  insured 
mortgage,  the  maximum  mortgage 
amount  shall  not  exceed  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of: 

(1)  The  Commissioner's  estimate  of 
the  cost  of  the  repair  or  rehabilitation; 
and 

iz  j  the  actual  purchase  price  of  the 
land  and  improvements,  but  not  in 
excess  of  the  Commissioneir's  estimate 
of  the  fail  market  value  of  such  land  and 


improvements  prior  to  the  repair  or 
rehabiUtation. 

7.  In  §  232.39.  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§232.39    Construction  standards. 

***** 

(c)(1)  An  assisted  living  faciHty  shall 
be  one  or  more  fi^e-standing  structures 
(architectxirally  independent  of  any 
other  structure),  an  entity  of  an  existing 
structure  such  as  a  board  and  care 
home,  or  connected  to  a  main  building 
or  identifiable  separate  portions  of  one 
or  more  fiee-standing  structures 
containing  not  fewer  than  five 
residential  efficiency,  one-bedroom  or 
two-bedroom  units.  Residential  unit 
means  a  separate  apartment  or  unit  for 
one  or  more  persons. 

(2)  An  assisted  living  imit  may 
contain  a  full  bathroom  and  may 
contain  a  kitchenette  or  a  full  kitchen 
depending  on  the  design  and  market.  A 
kitchen  is  not  required  in  each  unit; 
however,  the  facility  must  have  areas  for 
a  central  kitchen  (adequate  space,  site 
and  building  layout)  and  group  dining 
facilides.  The  assisted  living  facility  or 
designated  portion  of  the  structure  shall 
not  contain  any  nursing  home  or 
intermediate  care  beds,  but  may  contain 
board  and  care  beds.  In  addition, 
assisted  living  facilities  must  meet  State 
and  local  licensing  requirements, 
governmental  building  codes,  and  other 
occupancy  standeuds. 

8.  A  new  §  232.42a  is  added  to 
subpart  A  to  read  as  follows: 

§  232.42a    Additions  to  existing  projects. 

A  mortgage  which  covers  an  addition 
to  an  existing  project  is  eligible  for 
insurance  under  this  part,  provided  that, 
if  there  is  a  mortgage  on  the  existing 
project,  such  mortgage  must  be 
refinanced  under  this  part.  The 
mortgage  amount  for  an  addition  in  all 
cases  shall  be  determined  under 
§  232.30.  If  the  existing  project  requires 
substantial  rehabilitation  then  the 
mortgage  amount  for  refinancing  the 
existing  facility  shall  be  determine 
under  §§  232.30  and  232.32.  If  the 
existing  project  does  not  require 
substantial  rehabilitation  then  the 
mortgage  amount  for  refinancing  the 
existing  facility  shall  be  determined 
under  §  232.903.  The  resulting 
determination  for  the  mortgage  on  the 
addition  and  the  resulting 
determination  for  the  refinanced 
mortgage  on  the  existing  project  must  be 
blended  and  both  the  addition  and  the 
existing  project  must  be  subject  to  the 
same  mortgage. 

9.  Section  232.89  is  revised  to  read  as 
follows: 


§  232.89    Reduction  in  mortgage  amount 

If  the  principal  obligation  of  the 
mortgage  exceeds  90  percent  (95  percent 
for  a  private  nonprofit  mortgagor)  of  the 
total  amount  as  shown  by  the  certificate 
of  actual  cost  plus  the  value  of  the  land 
(the  cost  shovm  by  the  certificate  of 
actual  cost  in  rehabilitation  cases),  the 
mortgage  shall  be  reduced  by  the 
amount  of  such  excess  prior  to  final 
endorsement  for  insurance. 

10.  Section  232.90  is  amended  by 
revising  the  section  heading,  the 
introductory  paragraph,  and  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§  232.90    Substantial  rehabilitation 
projects. 

In  the  event  the  mortgage  is  to  finance 
substantial  rehabilitation,  the 
mortgagor's  actual  cost  of  the  substantial 
rehabilitation  may  include  the  items  of 
expense  permitted  by  new  construction 
in  accordance  with  this  part  and  the 
applicable  cost  certification  procedure 
described  therein  will  be  required; 
provided  such  mortgage  shall  be  subject 
to  the  following  limitations: 
***** 

(b)  Property  subject  to  existing 
mortgage.  If  the  insured  mortgage  is  to 
include  the  cost  of  refinancing  an 
existing  mortgage  acceptable  to  the 
Commissioner,  the  amount  of  the 
existing  mortgage  or  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of  the  Commissioner's 
estimate  of  the  fair  market  value  of  the 
land  and  existing  improvements  prior  to 
the  repair  or  rehabilitation,  whichever  is 
the  lesser,  shall  be  added  to  the  actual 
cost  of  the  repair  or  rehabilitation  If  the 
principal  obligation  of  the  insured 
mortgage  exceeds  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess,  prior  to 
final  endorsement  for  insurance. 

(c)  Property  to  be  acquired.  If  the 
mortgage  is  to  include  the  cost  of  land 
and  improvements,  and  the  purchase 
price  thereof  is  to  be  financed  with  part 
of  the  mortgage  proceeds,  the  purchase 
price  or  the  Commissioner's  estimate  of 
the  fair  market  value  of  land  and 
existing  improvements  prior  to  repair  or 
rehabilitation,  whichever  is  the  lesser, 
shall  be  added  to  the  actual  cost  of  the 
repair  or  rehabilitation.  If  the  principal 
obligation  of  the  insured  mortgage 
exceeds  the  applicable  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess  prior  to 
final  endorsement  for  insurance. 

11.  Section  232.500  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(1),  and  paragraph  (d),  to 
read  as  follows: 
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§232.500    Oaflnitkms. 

***** 

(c)(1)  Fire  safety  equipment  means 
equipmeot  that  is  purchased,  installed, 
and  maintained  in  a  nursing  home, 
intermediate  care  fiacility.  assisted  living 
facility,  or  board  and  care  home  and  that 
meets  the  following  standards  for  the 
applicable  occupancy: 
***** 

(d)  Fire  safety  loan  means  any  form  of 
secured  or  unsecured  obligation 
determined  by  the  Commissioner  to  be 
eligible  for  insurance  under  this  subpart 
and,  in  the  case  of  an  assisted  living 
facility  or  a  board  and  care  home,  made 
with  respect  to  such  a  home  located  in 
a  State  which  the  Secretary  has 
determined  is  in  compliance  with  the 
provisions  of  section  1616(e)  of  the 
Social  Security  Act. 
***** 

12.  Section  232.505  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§232.505    Application  and apptica«on  toe. 

***** 

(b)  Filing  of  application.  An 
application  for  insurance  of  a  fire  safety 
loan  for  a  niirsing  home,  intermediate 
care  facility,  assisted  hving  facility  or 
board  and  care  home  shall  be  submitted 
on  an  approved  HUD  form  by  an 
approved  lender  and  by  the  o%wners  of 
the  project  to  the  local  HUD  office. 
***** 

13.  Section  232.615  is  amended  by 
revising  paragraph  (b)  to  read  as  foilows: 

§232.S15    Eligible  borrowers. 

***** 

(b)  Also  eligible  as  a  borrower  shall  be 
a  profit  or  nonprofit  entity  which  owns 
an  assisted  Hvtng  facility  ox  board  and 
care  home  for  which  HUD  has 
determined  that  the  installation  of  fire 
safety  equipment  is  approvable  under 
the  definitiou  contained  in  §  232.500(c). 


14.  Section  232.901  is  revised  to  read 
as  follows: 

§232.901    Mortgages,  coverfag  exfaWng 
projects  are  eligible  for  Insurance. 

A  mortgage  executed  in  connection 
with  the  purchase  or  refinancing  of  an 
existing  project  without  substantial 
rehabilitation  may  be  insured  under  this 
subpart  pursuant  to  section  223(f)  of  the 
Act.  A  mortgage  insured  pursuant  to 
this  subpart  shall  meet  all  other 
requirements  of  this  part  except  as 
expressly  modified  by  this  subpart 

15.  Section  232.902  is  revised  to  read 
as  follows: 

§232.902    Eligible  project 

Existing  jMojects  (with  such  repairs 
and  improvements  as  are  determined  by 
the  Commissioner  to  be  necessary]  are 
eligible  for  insurance  under  this 
subpart.  The  project  must  not  require 
substantial  rehabilitation  and  three 
years  must  have  elapsed  bom  the  date 
of  c(»npletion  of  construction  or 
substantial  rehabilitation  of  the  project, 
or  from  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  insurance,  in  addition, 
the  project  must  have  attained 
sustaining  occupancy  (occupancy  that 
produces  income  sufficient  to  pay 
operating  expenses,  annual  debt  service 
and  reserve  fund  for  replacement 
requirements)  as  determined  by  the 
Commissioner,  before  endorsement  of 
the  project  for  insurance;  alternatively, 
the  mortgagor  must  provide  an 
operating  deficit  fund  at  the  time  of 
endorsement  for  insurance,  in  an 
amount,  and  under  an  agreement-, 
approved  by  the  Commtssioner. 

16.  Section  232.903  is  amended  by 
revising  the  first  sentence  in  the 
introductory  text  of  paragraph  (a),  the 
first  sentence  in  paragraph  fb),  and  the 


first  sentence  in  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  232.903    Maximum  mortgage  limitations. 

***** 

(a)  Value  limit.  The  mortg^e  shall 
involve  a  principal  obligation  of  not  in 
excess  of  eighty-five  percent  (85%)  for 
a  profit  motivated  mortgagor  (ninety 
percent  (90%)  for  a  private  nonprofit 
mortgagor)  of  the  Commissioner's 
estimate  of  the  value  of  the  project, 
including  major  movable  equipment  to 
be  used  in  its  operation  and  any  repairs 
and  improvements.  •  *  * 

*  *        *        •        *  , 

(b)  Debt  service  limit.  The  insured 
mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  the  amount 
that  could  be  amortized  by  eighty-five 
percent  (85%)  for  a  profit  motivated 
mortgagor  (ninety  percent  (90%)  for  a 
private  nonprofit  mortgagor]  of  the  net 
projected  project  income  available  for 
payment  of  debt  service.  •  •  * 
***** 

(d)  Project  to  be  acqatred— additional 
limit.  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  and  fb)  of 
this  section,  if  the  project  is  to  be 
acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with 
the  insured  mortgage,  the  maximum 
amount  must  not  exceed  eighty-five 
percent  (85%)  for  a  profit  motivated 
mortgagor  (ninety  percent  (90%)  fe>r  a 
private  nonprofit  mortgagor)  of  the  cost 
of  acquisition  as  determined  by  the 
Commissioner. 

•  »        *        •        * 

Dated:  November  21, 1994. 

Nicolas  P.  Ret&inas, 

Assistant  Secretary  for  Housiag-Fedetal 
Housing  Commissioner. 
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Presidential  Documents 


Executive  Order  12939  of  November  22,  1994 

Expedited  Naturalization  of  Aliens  and  Noncitizen  Nationals 
Who  Served  in  an  Active-Duty  Status  During  the  Persian 
Gulf  Conflict 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1440  of  title  8. 
United  States  Code,  and  in  order  to  provide  expedited  naturalization  tor 
aliens  and  noncitizen  nationals  who  ser\ed  in  an  active-duty  status  in  the 
Armed  Forces  of  the  United  States  during  the  period  of  the  Persian  Culf 
Conflict,  it  is  hereby  ordered  as  follows: 

For  the  purpose  of  determining  qualification  for  the  exception  from  thn 
usual  requirements  for  naturalization,  the  period  of  Persian  Gulf  Conflict 
military  operations  in  which  the  Armed  Forces  of  the  United  States  were 
engaged  in  armed  conflict  with  a  hostile  force  commenced  on  August  2. 
1990.  and  terminated  on  April  11,  1991.  Those  persons  serving  honorably 
in  active-duty  status  in  the  Armed  Forces  of  the  United  States  during  this 
period  are  eligible  for  naturalization  in  accordance  with  the  sfatutor>-  e'xcep- 
tion  to  the  naturalization  requirements,  as  provided  in  section  14'4Q(b)  of 
title  8.  United  States  Code. 
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994 


IMI 


Reader  Aids 


Federal  Register 

Vol.  59.  No.  228 

Tuesday,  November  29,  1994 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations         ' 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202^23-6227 
523-6215 
523-6237 
523-3187 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-6230 
523-6230 


523-5230 

523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers,  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  ser\'ice.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES.  NOVEMBER 


5451^-54786 1 

54787-55018 2 

55019-55198 3 

55199-55328 4 

55329-55570.. 7 

55571-55806 8 

55807-55984 9 

55985-56372 10 

56373-58758 14 

5875&-5909B 15 


59099-59356 16 

59357-59638 17 

59639-59886 18 

59887-60060 21 

60061-60292 22 

60293-60550 23 

60551-60694 25 

60695-60884 28 

60885-61232 29 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 

At  the  end  of  each  montti.  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 

3  CFR 

Proclamations: 

6752 54513 

6753 55329 

6754 55805 

6755 55981 

6756 55983 

6757 59885 

lVlarch21,  1917 

(Revoked  in  part  by 

PLO7098) 55371 

Executive  Orders: 
12170  (Continued  by 

Notice  of  October 

31) 54785 

12473  (See  EO 

12936) 59075 

12484  (See  EO 

12936) 59075 

12550  (See  EO 

12936) 59075 

12586  (See  EO 

12936) 59075 

12708 (See  EO 

12936) •. 59075 

12710  (See  Treasury 

Department  final  rule 

of  October  11) 55209 

12735  (Revoked  by 

EO  12938) 59099 

12767 (See  EO 

12936) 59075 

12888  (See  EO 

12936) 59075 

12930  (Revoked  by 

EO  12938) 59099 

12933 54949 

12936 59075 

12937 59097 

12938 59099 

12939 61231 

Administrative  Orders: 
Memorandums: 

October  27.  1994 54515 

No.  95-5  of 

Novemt)er  15, 

1994 60695 

Notices: 

October  12,  1994 54785 

Presidential  Detemiinations: 
No.  95-2  of  November 

1,  1994 55979 

No.  95-3  of  November 

1,  1994 56373 

4  CFR 

28 _ 59103 

29 59103 


5  CFR 
532 


.54787.  60293 


576 

55807 

890 

60294 

1600 

55331 

1605 

55331 

1630 

55331 

1631 

55331 

1632 

55331 

1650 

55331 

Proposed  Rules 

211 

55212 

230 

55212 

300 

55212 

301 

55212 

307 

55212 

310 

55212 

316 

55212 

330 

55212 

333 

55212 

339 

55212 

340 

55212 

351 

55212 

353 

55212 

831 

55211 

842 

55211 

930 

55212 

7  CFR 

Ch.  II 

60061 

Ch.  Vll 

60297 

271 

60061 

278 

60061 

301 

457 

.56375,  60697 
60062 

703 

60297 

718 

59280 

790 

59280 

791 .~ 

59280 

905 55332 

906 

927 

55571 .  56376 
.56381.60063 
55333 

928 

55334 

929 

55336 

931 .■ 

55337 

932 

934 

.55338.  55985 
55338 

944 55571 

948 

55985.  56376 
58759 

955 

55019 

966 

55020 

979 

58760 

997 

55808 

1097 

60064 

1205 

59109 

1413 

1414 

.59280,  59639 
59280 

1415 

59280 

1416 

59280 

1902 

54787 

1941 

54787 

1942 

54787 

1943 

54787 

1944 

54787 

IMI 


II 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday,  November  29.  1994  /  Reader  Aids 


1945 54787 

1951 54789 

Propos«d  Rutes: 

29 „« 60919 

68 55067 

70 56573 

272 _ 60079 

273 68087 

274 60079 

277 60079 

300 564t2 

319 : .56412. 50070 

929 „ 56007 

956 56254 

966 60919 

1 005  ....„.60571 .  60572,  60574 

10O7 60572.  61070 

lOlt 55377, 60572.  60574 

103O_ 54952 

1032- 60573 

1046 60572.  60574 

1065 — 54952 

1068 54952 

1076-...- 54952 

1079- 54952.  60335 

1 131  - .56414 

1413- 55378 


8Cfn 

100...._ 
103....„ 
214. 

9  CFR 

77 

94 

145 

147 


.60065 
.60065 
.55910 


.6055T.  60886 

55021 

.59640 

59640 


10CFR 

2 60551.60697 

Proposed  Rules: 

Ch.  II 56421 

Ch.W 56421 

Ch.X. 56421 

20 55224 

35 _ 55068 

50 » 54843 

55 54843 

73 54843 

430.- 56423.60336 


12CFR 

3:. 

5 

8 

16 


201 

204- 

208. 

211 

225 

262 

346 


60552 

54789 

58640 

54789 

6O70O 

6O70T 


55987 

.55026 

54801,54805 

54805 

60703 

550 60300 

552- 6030O 

562 60300 

563- „ 6030C 

57t. 60300 

621 60886 

70t „ 54517 

704 59357 

707 59887 

1403 60888 

1640 „..„ 60304 

ProfCMtfRuiM: 

5 _ „ 6>034l 


263 60094 

308 „ 60921 

900 55379 

13CFR 

109 60306 

Pfoposxl  Rnlw 

T30 60723 

t4CFR 

25 59Tt5.  59116,  60307 

3».- 54517.  55199.  55203, 

55341,  55988,  56990,  55992. 
55993.  55995,  561 14,  56383, 
58761,  58765.  58766.  58768. 
59122.  59124.  59362.  599T2. 
59914,  59916.  60707,  60888. 
60891 

61 56385 

67 60061 

71  — 55029.  56810.  59642. 

60309 

73 55030.  55996.  55996. 

59t34,  60310 

91 60310 

93 58770 

97 55205.  55206.  59643, 

59645 

121 55208,  59918 

125 55208 

135.._ 55208 

Proposed  Rules: 

23. 55225 

35 55070 

39  _ 54535,  54847.  54849, 

55380.  55382.  55383.  55605, 
56008.  560 11 ,  56433.  56435. 
56436,  56438,  59178,  59179, 
59391.  59971,  60095,  60087. 
60337.  60922.  60924 

71 59T81 ,  59664,  59666, 

60098,  60244 

73 60339 

254.- 60926 

15CfR 

770 59135 

772 59136 

773 59135 

774 59136 

776 59t35 

Proposed  Rules: 

291 56439 


16CFR 

410 

1500 

Proposed  Rules: 

309 

1700 


.54809 
..56387 

.56445 


17CFR 

200 59137 

240 54812.  55006,  56342. 

59137.  59590.  58612.  60565 

249 55342 

250 55573 

405...- „ -55910 

Proposed  Rules: 

228 55385 

229 55385 

230 55385 

239 55385 

240 55014.55385 

274 55385 


404. 
405. 


.58792 
.58792 


18CFR 

Ch.  1 56421 

2 - 55031 

1 1 54815 

342 59137 

346 - 59137 

347 59137 

348 59148 

Propo— tf  Rules: 

Ch.  t 54851 

284.- - 60340 

385..-.- 59715.60926 

19CFR 

12 - 54817 

133 55996 

171 55997 

175 58771.60892 

Proposed  Rules: 

10 54537 

123 56014 

148 -56014 


20  CHI 

416 

Proposed  Rules: 
638 


.59362 


.54539 


21  CFR 

74 

80 

175. 

201 

314 

331- 


60893 

60898 

— 58775 

60893 

60051 

60555 

358 - 60315 

510 59394 

520 55999.  56388,  58775. 

522 ...54617.55999 

529 60076 

558 54518.59364 

900 60051 

Proposed  Rwtes: 

20 60734 

54 56071 

101 56573 

1 70 -.56573 

182 : 55072 

310 .56673.  60734 

312 .55071 ,  60734 

314 55071.  60734 

320 _ -.56071 

330 „.55071 

333 58799 

369 58799 

60a 56448,  60734 

601 _ 55071.  56448 

606 56448 

607 56448 

610.- .56448 

640- -56448 

660- _„..56448 

807 55071 

812 „ 55071 

814 55071 

860 55071 

130a .54949 

1313 54949 


23  CFR 

Proposed  Rules: 
627 


.59182 


24  CFR 


59646 
58647 


56449 


25  CFR 

PieposeA  RatoK 

261 


26  CFR 

Prepeeed 

1 

31 


6t220 


,58800.60556 


56225.  59973 

60099 


27  CFR 

Proposed  Rules: 
9 


.55226 


28  CFR 

0 — 

551 

Proposed  Rules: 

524 


.60557 
.60284 

.54782 


29  CFR 

1601 

1910. 
261 9  _.;... 
2676 


-.54818 
...55208 
-.58775 
...58775 


Proposed  Rules: 

1910 58884.  60736 

1915 .58884 

1926 „ 54540,  58884 


30  CFR 

840 

842.- 

870 

904 

913. 

92a_.... 
935 


22  CFR 

40 


.55045 


.60876 

~ -.60876 

60317 

59366 

59918 

56389. 56390 

58778 

Proposed  Rulesr 

42 .54865.  60101 

48. 54865.  60101 

70 54855.  601 01 

71 54855.60101 

75 54866,  60101 

77 54a56v  60101 

90.- ; 54856.60101 

Ch.  II 55597,  60927 

913 55597 

915 80341 

917 56449 

918- 60342 

920_ 56451 

931 58801 

938 — 58802 

946 59187 


Federal  Register  /  Vol.  59,  No.  228  /  Tuesday.  November  29.  1994  /  Reader  Aids 


111 


31  CFR 

306 

357 

500 

565 


.59036 
.59036 
.60558 
.55209 


Proposed  Rules: 

210 60576 

247 1.. 60739 


32  CFR 

553 

701 

706 


.59161 


60559 

55348 

1.59162.59163 


33  CFR         I 

100 1.......55583.  56393 

117 54518 

165 55583.  56393.  56395. 

56396 

168 ' 54519 

Proposed  Rules: 

100 , 59732 

110 i 55598 

117 55599.  55601 

165 55602.55603 

181 1 55823 


34  CFR 

75 59578 

76 , 59578 

600 , 61142 

668 61 142.  61 192.  61204 

682 60688.  61 142.  61210 

690 54718 

691 i 5471 8 


36  CFR 

7 J 58781 

701 55811 

Proposed  Rules: 

13 58804 


37  CFR 

201 

253 

Proposed  Rules: 
1 


38  CFR 

3 

4 

8 

8a 

Proposed  Rulej^ 
3 


.58787 
.60900 

.56015 


39  CFR 

Proposed  Rules : 

111 


.60560 
.60901 
.60076 
.59921 

.60576 


..60927 


40  CFR 

9 59650.  59921.  60560 

35 61124 

52 54521.  54523.  55045. 

55053.  55059.  55368.  55584, 

55585.  55586.  59650.  59653. 

60318,  60709.  60902.  60905. 

60908 

63 59921 

70 55813,  59656,  60561 

71 59921 

72 6021 8,  60234 

80 ; 60715 

82 55912.59369 


180 55589.  59164.  59165 

186 59165 

228 61128 

258 58789 

271 55368.  56000.  56397. 

56407.  56573.  60686.  60910 

272 56114 

300 56409 

712 60716 

716 60716 

799 59660 

Proposed  Rules: 

Ch.  1 59188 

2 60446 

50 58958 

51 60740 

52 54540.  54544,  54866. 

55072.  55400.  55824.  56019. 

59189.  59734.  59739,  60577. 

60740.  60750.  60930.  60931 , 
60939 

53 58958 

57...- 60446 

60 60585.60751 

63 54869.60101 

70 54869.  59974.  60104, 

60931,60939 

72 60216 

80 54678 

81  55053.  55059.  60577 

82 56276 

85 60446 

86 60446 

89 55930 

91..... 55930 

122 60446 

123 60446 

145 60446 

152 60519 

170 59192 

174 60519 

180 54818.  54821,  54822. 

54824.  54825.  54827.  54869. 

54871 .  54872.  55605.  56027. 

56452.  56454.  60535.  60542. 
60545 

185 56454 

186 54829.56454 

233 60446 

260 60446 

264 55778 

265 55778 

270 55778.60446 

271  55322.  55778.  60446 

281 60446 

300 54830.55606 

350 60446 

403 60446 

704 60446 

707 60446 

710 60446 

712 60446 

716 60446 

717 60446 

720 60446 

721 54874.  59974 

723 60446 

745 54984 

750 60446 

763 54746.60945 

790 60446 


41  CFR 

51-2 

51-3 

51-4 


.59338 
.59338 
.59338 


51-5 59338 

51-6 59338 

51-8 59338 

51-9 59338 

101-6 54524 

101-45 60561 

42  CFR 

52e 59371 

59a 59167 

401 56116 

417 59933 

431 .56116 

435 56116,59372 

436 59372 

440 56116 

441 56116 

442 56116 

447 56116 

483 56116 

488 56116 

489 56116 

498 56116 

Proposed  Rules: 

60 59193 

431 „ 60109 

440 59624 

441 59624 

447 59624 

483 59624 

43  CFR 

4 56573 

Public  Land  Orders: 

7098 55371 

7099 55371 

7100 55820 

7101 55821 

7102 56409 

7103 56410 

Proposed  Rules: 

11 54877 

39 59975 

43 58808 

44  CFR 

64 59943 

65 56003.60719 

67 55060.  55590.  60721 

Proposed  Rules: 

61 58808 

67 55607,60752 

337 60760 

45  CFR 

233 59372 

1180 55592 

Proposed  Rules: 

205 60109 

1321 59056 

1327-. 59056 

46  CFR 

502 59168 

503 59168 

510 59168 

514 59168 

540 „ 59168 

583 59168 

Proposed  Rules: 

28 60110 

30 58810 

32 58810 

171 55232 

197 56456 


345 59742 

346 59742 

514 55826 

540 54878 

552 55232 

580 55826 

581 55826 

47  CFR 

1 59502,59945 

2 55372,60562 

15 55372 

20 59945 

22 59502,59945 

24 55209,  55372.  59945 

73 54532.  54533.  55374. 

55375.  55593.  55594.  56410. 
56411.60077,60916 

90 59945 

97 54831 

Proposed  Rules: 

2 59393 

68 54878.60343 

73 54545,  55402.  56029. 

59200.  59394.  59744,  601 1 1. 
60947 

90 60111 

97 55828 

48  CFR 

Ch.  9 56421 

8 60319 

1871 59378 

1837 60916 

1852 60916 

9903 55746 

9905 55746 

Proposed  Rules: 

22 60686 

31 60686 

42 60686 

9903 60948 

49  CFR 

Ch.  Ill 60319 

171 55162 

173 55162 

178 55162 

180 55162 

219 60562 

382 60319 

390 60319 

391 ; 59386,  60319 

392 60319 

395 60319 

396 60319 

571 54835.  6091 7 

821 59042.  59050 

826 59050 

1039 59663 

Proposed  Rules: 

225 59744 

571 54881.  55073,  59975. 

60596 
580 55404 

50  CFR 

17 54840.  56330.  56333. 

59173.  60252,  60266, 60324. 
60565 

20 55531,  59967.  60060 

32 55182,  55190,  55194 

285 55821 

625 55821,  60568 

630 55060 


IMI 


IV 


Federal  Register  >  Vol.  59,  No.  228  /  Tnesday.  November  29,  1994  /  Reader  Aids 


638 54841 

650 59967 

672. : 55066v  59969 

675 54842,  55822,  59177. 

60669 

678 55066 

681 56004 

685 5«7M 


PropoMd  Rules: 

13 588tt 

14 58811 

17  — 56457,  58982,  59200, 

60119,60598 

20 60550 

23 55235,  5561 7 

32 55074 

227 59981 

641 56029,  60124 


654_ 
672_ 
675_ 


55405 

54883 


.54883,55076 


677 59983 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  btlls  which 
have  become  law  were 


received  by  the  Office  of  ttie 
Federa*  Register  for  inclusion 
in  todays  List  of  Public 
Laws. 

Last  List  November  15. 1994 


9  94 


JMI 


rOL 


NO 
29 

9  94 

1 

1 

1 

i 

IMI 

0 


Printed  on  recycled  paper 


/ 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


JMI 


11-30-94 

Vol.  59  No.  229 


Wednesday 
November  30, 1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


X«««««)lc«))c««j|c««4(]K«3-  DIG  I T 

A    FR         UMISE346U   DEC       95 

UMI    SERIALS   ACQUISITIONS 

30O   N   ZEEB   RD 

PO    BOX    13-46 

ANN   ARBOR  til      48105 


-481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


11-30-94- 

Vol.  59        No.  229 

Pages  61233-^1520 


Wednesday 
November  30,  1994 


JMI 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  New  York.  NY  and 
Washington.  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 


II 


Federal  Register  /  Vol.  59,  No.  229  /  Wednesday,  November  30,  1994 


JMI 


® 


SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  pajter,  24x  microfiche  and  as 
an  online  database  throi^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Register  is  published.  The  database 
includes  boln  text  and  graphics  from  Volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area  • 

Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  tor  $200 
and  one  month  of  access  can  be  purchased  for  S35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  conununications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
required:  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case):  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
heip0eidsO5.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Re^ster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  sroup  of  pages  as  actually  bound;  or  SI. 50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
|>age  number.  Example:  59  FR  12345. 


20X-512-1800 
512-1806 


PUBUC 
Subscriptioiis: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  wais,  no  ftassword  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-912-1530 

Single  copiesAMck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  S12-1803 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  ollwr  teiephone  numbers.  Me  tlM  Kaader  Aids  section 
at  the  end  of  this  I 


523-5243 
523-5243 


FOE: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  brieHngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations 


WASHINGTON,  DC 

WHEN:  December  15,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 

RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


NEW  YORK,  NY 

December  13,  9:30  a.m.-12:30  p,m. 
National  Archives— Northeast  Region.  201 
Varick  Street,  12th  Floor,  New  York,  NY 
1-800-347-1997 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


III 


Agency  for  International  Development 

NOTICES 

Housing  guaranty  program: 
South  Africa,  61340-61341 

Agricultural  Marketing  Service 

PROPOSED  RULES 
Potatoes  (Irish)  grown  in — 
Idaho  and  Oregon,  61286-61293 

Agriculture  Department 

See  Agricultural  Marketing  Service 
NOTICES 

Agency  information  collection  activities  under  OMB 
revieMr,  61309 

Army  Department 

NOTICES 
Meetings: 
Science  Board,  61310  ' 

Commerce  Department 

See  Commerce  Department 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  61309 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 
Ilhnois  soybeans,  etc.,  61310 

Defense  Department 

See  Army  Department 
See  Navy  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Jack,  Neville,  M.D.,  61343-61344 

Education  Department 

RULES 

Postsecondary  education: 

Federal  Perkins  loan.  Federal  work-study,  and  Federal 

^    supplemental  educational  opportunity  grant 

programs,  61392-61421 

Student  assistance  general  provisions — 

Federal  family  education  loan  program,  61424-61429 
NOTICES  .       '^    «        •  -.-ui-»-i» 

Educational  research  and  improvement: 
Library  Services  and  Construction  Act;  Federal  shares  for 
States  and  territories,  61310-61311 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Flumiclorac  pentyl,  61278-61281 


Federal  Register 

Vol.  59.  No.  229 

Wednesday,  November  30,  1994 


Imidacloprid,  61276-61278 
Polystyrene,  61275-61276 
Superfund  program: 

Toxic  chemical  release  reporting;  community  rieht-to- 
know — 
Abamectin,  etc.,  61432-61485 

Alternate  threshold  for  low-level  releases  and  transfers 
61488-61502 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 

agricultural  commodities: 
.  Acrylamide-potassium  acrylate-acrvlic  acid  copolvmer 

crosslinked,  61302-61304        ' 
NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 

Gustafson,  Inc.;  correction,  61324 
Pesticide  registration,  cancellation,  etc.: 

DR.^GON  50%  Malathion  Insect  Spray,  etc.,  61323-61324 

Tributyltin  fluoride,  61324-61325 
Toxic  and  hazardous  substances  control: 

Asbestos — 

National  Directory  of  AHERA  Accredited  Courses: 
availabihty,  61325 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Air^vorthiness  standards: 
Special  conditions — 
Jetstream  Aircraft  Ltd.  model  4100  series,  61262-61267 
Class  D  and  Class  E  airspace.  61268 
Standard  instrument  approach  procedures.  61268-61272 
PROPOSED  RULES 

Airworthiness  directives: 

Boeing,  61296-61298 

Schweizer  Aircraft  Corp.  et  al.,  61298-61299 
Class  E  airspace,  61299-61302 
NOTICES 
Meetings: 

Civil  Tiltrotor  Development  Advisory  Committee  61372- 
61373 

RTCA.  Inc..  61373 

RTCA,  Inc.;  new  document  releases,  61373 

Federal  Communications  Commission 

See  Federal  Communications  Commission 
RULES 

Practice  and  procedure: 

Pioneer's  preference  rules;  regulatorv  ie\'iew,  61284- 
61285 
Radio  stations;  table  of  assignments: 

Arizona,  61285 
PROPOSED  RULES 
Frequency  allocations  and  radio  treaty  matters: 

Frequency  bands  above  40  GHz;  commercial  development 
and  use,  61304-61308 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  61326 


IV 


Federal  Register  /  Vol.  59,  No.  229  /  Wednesday.  November  30,  1994  /  Contents 


Federal  Register  /  Vol.  59,  No.  229  /  Wednesday,  November  30.  1994  /  Contents 


Personal  communications  services: 
Licenses  in  2  GHz  band  (broadband  PCS) — 
Canadian  sharing  arrangement.  61326-61327 
Radio  broadcasting: 

Application  filing  window,  61327 
Rulemaking  proceedings:  petitions  filed,  granted,  denied, 
etc..  61327 

Federal  Deposit  Insurance  Corporation 

RULES 

Corporate  powers  extension: 
State  nonmember  savings  banks;  mutual-to-stock 
conversions,  61233-61247 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

C.C.  Pace  Energy  Services  et  al..  61311-61313 
Environmental  statements;  availability,  etc.: 

Puget  Sound  Power  &  Light  Co..  61313 
Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al.,  61313-61316 

NorAm  Gas  Transmission  Co.  et  al.,  61316-61317 

Transwestem  Pipeline  Co.  et  al..  61317-61321 
Applications,  bearings,  determinations,  etc.: 

CNG  Transmission  Corp..  61321 

Eastern  Shore  Natural  Gas  Co.,  61321 

Koch  Gateway  Pipeline  Co..  61321 

Magnolia  Pipeline  Corp.,  61322 

Mississippi  River  Transmission  Corp.,  61322 

Northwest  Pipeline  Corp.,  61322 

Overthrust  Pipeline  Co.,  61322-61323 

Federal  Maritime  Commission' 

NOTICES 

Agreements  filed,  etc.,  61327-61328 

Freight  forwarder  'icenses: 

Hemisphere  Forwarding,  Inc.;  correction.  61328 

Westwind  Overseas  Ltd..  61328 
Investigations,  hearings,  petitions,  etc.:  " 

Trans-Atlantic  Agreement,  61328-61333 

Vessel  sharing  agreements.  61333-61334 

Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives,  61334-61335 
Applications,  hearings,  determinations,  etc.: 

Keystone  Financial.  Inc.,  et  al.,  61333 

Meredosia  Bancorporation.  Inc..  61335 

Morley,  Douglas  M.,  et  al..  6133.5-61336 

Federal  Trade  Commission 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Recusals,  61336 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Mountbatten  Surety  Co..  Inc.,  61374 


Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Steamboat  buckwheat,  61337-61338 
Endangered  and  threatened  species  permit  applications, 

61338-61339 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  61336- 
61337 

General  Services  Administration 

RULES 

Federal  Information  Resources  Management  Regulation: 

Miscellaneous  amendments,  61281-61284 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  61337 

Housing  and  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Federal  Home  Loan  Mortgage  Corporation  and  Federal 

National  Mortgage  Association;  continuation  of 

housing  goals.  61504-61506 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  National  Park  Scr\'ice 

International  Development  Cooperation  Agency 
See  Agency  for  International  Development 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Audible  alarm  devices  for  divers,  61342 
Carbon  steel  butt-weld  pipe  fittings  from — 
France  et  al.,  61342 

Interstate  Commerce  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  61342 
Railroad  services  abandonment: 
Prescott  &  Northwe.stern  Railroad  Co.,  61343 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Mine  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  61344-61345 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Nationally  recognized  testing  laboratories,  testing  and 
evaluation  by;  equivalent  testing  and  evaluation 
requirements,  61376-61389 


National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Advanced  propulsion  technology  program;  development 

and  testing  of  liquid-fuel  engines  and  components, 

61346-61347 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability.  61345-61346 

National  Park  Service 

NOTICES 
Meetings!  I 

Missouri  National  Recreational  River  Advisory  Group 
61339 
National  Register  of  Historic  Places: 

Pending  nominations,  61339-61340 

National  Science  Foundation 

NOTICES 

Meetings: 
Biological  Sciences  Special  Emphasis  Panel,  61347 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Practice  rules: 
Domestic  licensing  proceedings — 
Small  entity  size  standard  revision,  61293-61295 
Radiography  licenses  and  radiation  safety  requirements  for 
radiographic  operations 
Workshop,  61295-61296 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  61347-61348 
Environmental  statements;  availability,  etc.: 
Connecticut  Yankee  Atomic  Power  Co.,  61348-61349 
Georgia  Power  Co.  et  al.,  61349-61350 
GPU  Nuclear  Corp.,  61350-61351 
Tennessee  Valley  Authority,  61351-61352 
Meetings: 
Electronic  information  exchange;  workshop,  61352 
Nuclear  Safety  Research  Review  Committee,  61352-61353 
Reports;  availability,  etc.: 
Geologic  repository  for  spent  nuclear  fuel  and  high-level 
radioactive  waste;  license  application  review  plan, 
61353-61354 

Peace  Corps 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  61354 

Pension  Benefit  Guaranty  Corporation 

RULES 

Federal  claims  collection: 
Administrative  offset,  61272-61275 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems,  61233 

Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 
Postage  meters;  manufacture,  distribution,  and  use; 
meeting,  61302 


Presidential  Documents  "^ 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Agriculture  Department  positions,  amendment  to  Qvil 
Service  Rule  VI  (EO  12940),  61519 

Securities  and  Exchange  Commission 

See  Securities  and  Exchange  Commission 
NOTICES 

Investment  advisers;  registration  cancellations;  list,  61354- 

61360 
Joint  industry  plan: 
Consolidated  tape  association  and  quotation  plans; 
amendments,  61361 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  61361-61363 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Privileges  extension  to  any  security  hsted  and  registered 
on  national  securities  exchange;  outstanding 
applications,  61363 
Applications,  hearings,  determinations,  etc.: 
Investors  Life  Insurance  Co.  of  North  America  et  al 

61363-61367 
Iowa  Business  Development  Finance  Corp.,  61367-61368 
Merrill  Lynch  Institutional  Tax-Exempt  Fund,  61368- 

61369 
Public  utility  holding  company  filings,  61369-61372 

State  Department 

NOTICES 

Grants  and  cooperati  e  agreements;  availability,  etc.: 
Man  and  biosphere  program,  61372 

Thrift  Supervision  Office 

RULES 

Savings  associations: 
Mutual  savings  and  loan  holding  companies;  conversions 
from  mutual  to  stock  form,  61247-61262 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Transportation  Department 
RULES 

Aviation  economic  regulations: 
Aviation  charter  rules;  special  event  tours  (Super  Bowl, 
Rose  Bowl,  etc.),  61508-61516 

Treasury  Department 

See  Fiscal  Ser\'ice 

See  Thrift  Supervision  Office 

United  States  Information  Agency 

RULES 

Higher  education  institutions,  hospitals,  and  other  non- 
profit organizations;  uniform  grants  and  agreements 
administrative  requirements 
Correction,  61272 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Labor,  Mine  Safety  and  HealUi 
Administration,  61376-61389 

Part  iii 

Department  of  Education,  61392-61421 


IMI 


VI 


i  Vol.  59.  No.  229  y  Wednesday,  November  30.  19M  / 


PartIV 

Department  of  Education,  61424-61429 

Party 

Environmental  Protection  Agency,  £l<3^-614ftS 

Part  VI 

Environmental  Protection  i^enc}',  €14eS-^lSa2 

PartVH 

Department  of  Housing  and  Urban  Development,  61504- 
61506 

Part  VIII 

Department  of  Tranqx»rtation.  61508-61518 


Part  IX 

The  President.  61519 


RaaderAids 

Additional  information,  including  a  list  rf'  ptMk:  laws, 
telephone  numbers,  and  Bnding  aids,  appears  in  the  Reader 
Aids  section  at  the  cad  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  public  insjpection  is  available  on  202-27S- 
153*  or  275-0920. 


JMI 


Federal  Register  /  Vol.  59,  No.  229  /  Wednesday.  November  30.  1994  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


VII 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aicb  section  at  the  end  of  this  issue. 


3  CFR 

Executive  Orders: 

12940 61519 

6  CFR 

532 „ 61233 

7  CFR 
Proposed  Rules: 

945 61286 


10  CFR 
Proposed  Rules: 

2 61293 

34 61295 

12  CFR 

303 

333 

563b 

575 


..61233 
..61233 
..61247 
..61247 

14  CFR 

25 L 61262 

71 L 61 268 

97 L 61268 

380 L 61508 

381 L 61508 

399 61508 

Proposed  Rules: 

39  (2  documents) 61296, 

61298 
71  (2  documents) 61299, 

61301 
22  CFR 
518 

24  CFR 

81 


.61272 


.61504 


.61272 


29  CFR 

2609 

30  CFR 
Proposed  Rules: 

6 61376 

18 ,_ 61376 

19 61376 

20 61376 

21 i 61376 

22 .., 61376 

23 ; 61376 

26 61376 

27 61376 

29 , 61376 

33 \ 61376 

35 U 61376 

34  CFR 

674 61392 

675 1 61392 

676 , 61392 

682 J 61424 

39  CFR 

111 1 61302 

40  CFR 

180  (3  documents) 61275, 

61276,61278 

185 61276 

186  (2  documents) 61276, 

61278 
372  (2  documents) 61432, 

61488 
Proposed  Rules: 
180 61302 

41  CFR 

201-3 1 61281 

201-4 i 61281 

201-9 \ 61281 


201-18 ..61281 

201-20 61281 

201-21 61281 

201-23 ™....61281 

201-24 61281 

201-39 61281 

47  CFR 

2 61284 

5 61284 

73 61284 

Proposed  Rules: 

2 61304 

15 61304 


Rules  and  Regulations 


61233 


This  section  of  the  FEDERAL  REGISTER 
contains,  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN3206-AG09 

Prevailing  Rate  Systems;  Aroostook. 
ME,  NAF  Wage  Area 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 


SUmHARV:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  to  abolish  the  Aroostook,  Maine, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  wage  area  and  to  redefine 
Aroostook  and  Washington  Counties, 
Maine,  as  areas  of  application  to  the 
Cumberland.  Maine,  NAF  wage  area  for 
pay-setting  purposes.  With  the 
scheduled  closing  of  Loring  Air  Force 
Base  (AFB)  on  September  30, 1994,  and 
the  current  downsizing  of  the  Army  and 
Air  Force  Exchange  Service  and  Loring 
AFB  Morale,  Welfare  and  Recreation 
Department,  there  was  not  a  sufficient 
number  of  employees  to  conduct  the 
wage  change  survey  scheduled  in  July 
1994.  Further,  there  was  not  a  sufficient 
number  of  employees  to  meet  regulatory 
requirements  for  establishing  a  survey 
area. 

EFFECTIVE  DATE:  December  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On  July 
18, 1994,  OPM  pubUshed  an  interim 
rule  (59  FR  36351)  to  abolish  the 
Aroostook,  Maine,  NAF  wage  area  for 
pay-setting  purposes  and  reassign  its 
constituent  counties  to  the  Cumberland, 
Maine,  NAF  wage  area.  The  interim  rule 
provided  a  30-day  period  for  public 
comment.  OPM  received  no  comments 
during  the  comment  period.  Therefore, 
the  interim  rule  is  being  adopted  as  a 
final  rule. 
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Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  imder  the  authority  of  5 
U-S-C.  5343,  the  interim  rule  amending 
5  CFR  part  532  published  on  July  18, 
1994  (59  FR  36351),  is  adopted  as  final 
without  any  changes. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director.  * 

(PR  Doc.  94-29469  Filed  11-29-94;  8:45  am) 

BILUNG  CODE  e32S-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303  and  333 
RIN  3064-AB34 

Mutuai-to-Stock  Conversions  of  State 
Nonmemt>er  Savings  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Final  rule  and  confirmation  of 
interim  rule. 


SUMMARY:  The  final  rule  requires  FDIC- 
insured  mutual  state-chartered  savings 
banks  that  are  not  members  of  the 
Federal  Reserve  System  (State  Savings 
Banks)  that  propose  to  convert  to  stock 
ovraership  to  file  with  the  FDIC  a  notice 
of  intent  to  convert  to  stock  form  and  to 
comply  with  new  substantive  provisions 
of  the  FDIC's  regulations  when 
proposing  to  convert  to  the  stock  form 
of  ownership.  The  intended  effect  of  the 
final  rule  is  to  assure  that  mutual-to- 
stock  conversions  of  FDIC-regulated 
institutions  do  not  raise  safety-and- 
soundness  concerns,  breaches  of 
fiduciary  duty  or  other  violations  of  law. 
The  final  rule  confirms,  with 
modifications,  an  interim  rule  that  has 
been  in  effect  since  February  15, 1994. 
EFFECTIVE  DATE:  January  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director, 
Division  of  Supervision  (202/898-6918), 
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Joseph  A.  DiNuzzo,  Counsel,  Legal 
Division  (202/898-7349)  or  Garfield 
Gimber  III,  Examination  Specialist, 
Planning  and  Program  Development 
Section,  Division  of  Supervision  (202/ 
898-6913),  Federal  Deposit  hisurance 
Corporation.  Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  3064-0117  pursuant  to 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  The  collection 
of  information  in  this  final  rule  is  found 
in  §§  303.15  and  333.4(d)  and  takes  the 
form  of  materials  related  to  a  State 
Savings  Bank's  proposed  conversion 
&x)m  t^e  mutual  to  stock  form  of 
owmership.  The  information  will  be 
used  to  enable  the  FDIC  to  identify  and 
address  issues  involved  in  the  proposed 
conversion  relating  to  the  safety  and 
soundness  of  the  bank,  any  abusive 
management  practices  and  potential 
violations  of  applicable  law. 

The  estimatea  annual  reprarting 
burden  for  the  collection  of  information 
requirement  in  this  final  rule  is 
summarized  as  foUows: 

Number  of  Respondents:  50 

Number  of  Responses  per 
Respondent:  1 

Total  Annual  Responses:  50 

Hours  per  Response:  20 

Total  Annual  Burden  Hours:  1,000 

II.  Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).' Therefore,  the 
provisions  of  that  Act  regarding  an 
initial  and  final  regulatory  flexibility 
analysis  {Id.  at  603  &  604)  do  not  apply 
here. 

m.  The  Proposed  Rule  and  Other 
Recent  FDIC  Regulatory  Initiatives  on 
Mutual-to-Stock  Conversions 

1.  The  Proposed  Rule 

hi  June  1994  the  FDIC  issued  a 
proposed  rule  to  add  specific 
substantive  requirements  to  its  mutual- 
to-stock  conversion  regulations 
(Proposed  Rule)  (59  FR  30316  (June  13. 
1994)).  The  requirements  were  similar  to 
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the  interim  final  regulations  issued  by 
the  Office  of  Thrift  Supervision  (OTS) 
the  prior  month  (59  FR  22725  (May  3, 
1994))  (OTS  Interim  Final  Rule).  The 
OTS.  with  whom  the  FDIC  has 
coordinated  on  the  substantive 
provisions  of  the  final  rule,  has 
informed  the  FDIC  that  it  intends  to 
finalize  the  OTS  Interim  Final  Rule 
(OTS  Final  Rule)  at  or  about  the  same 
time  as  the  FDIC  publishes  this  final 
rule.  The  OTS  Interim  Final  Rule  and 
OTS  Final  Rule  are  referred  to  herein 
collectively  as  the  "OTS  Revisions". 

The  Proposed  Rule  would  have: 
Required  the  submission  of  a  full 
appraisal  report,  including  a  complete 
and  detailed  description  of  the  elements 
that  make  up  an  appraisal  report, 
justification  for  the  methodology 
employed  and  sufficient  support  for  the 
conclusions  reached  therein;  required  a 
depositor  vote  on  all  mutual-to-stock 
conversions  of  State  Savings  Banks  and 
prohibited  management's  use  of 
previously  executed  (or  "running") 
proxies  to  satisfy  depositor  voting 
requirements;  for  one  year  following  the 
date  of  the  conversion,  among  other 
things,  required  that  any  management 
recognition  plans  (MRPs)  or  stock 
option  plans  be  implemented  only  after 
shareholder  approval  is  received, 
required  that  stock  options  (if  any)  be 
granted  at  no  lower  than  the  market 
price  at  which  the  stock  is  trading  at  the 
time  of  grant  and  prohibited  MRPs 
funded  by  conversion  proceeds: 
required  that  the  record  date  for 
determining  depositors  eligible  to 
receive  rights  to  participate  in  the 
subscription  offering  of  the  conversion 
stock  not  be  less  than  one  year  prior  to 
the  date  of  adoption  of  the  plan  of 
conversions  by  the  converting  bank's 
board  of  trustees;  required  that  the 
subscription  offering  provide  a 
preference  to  eligible  depositors  and 
others  in  the  bank's  "local  community" 
(as  defined  in  the  proposed  rule)  or 
within  100  miles  of  the  bank's  home 
office  or  branch(es);  required  that 
employee  stock  ownership  plans 
(ESOPs)  not  have  a  priority  over 
subscription  rights  of  "efigible 
depositors"  (as  defined  in  the  proposed 
rule);  required  the  submission  of  a 
business  plan,  including,  among  other 
things,  a  detailed  discussion  of  how 
management  intends  to  deploy  the 
capital  raised  through  the  sale  of  stock 
in  the  conversion;  prohibited  stock 
repurchases  within  one  year  following 
the  conversion. 

2.  The  Proposed  Policy  Statement  and 
Interim  Final  Rule 

The  FDIC  had  taken  other  regulator\' 
actions  in  this  area  prior  to  the  issuance 
of  the  Proposed  Rule.  Because  of 


concerns  about  prior  and  potential 
abuses  in  tiie  conversion  process,  in 
February  1994,  the  FDIC  issued  a 
proposed  policy  statement  on  the 
conversions  of  State  Savings  Banks  fi-om 
mutual  to  stock  ownership  (Proposed 
Policy  Statement).  59  FR  4712  (Feb.  1. 
1994).  The  general  purpose  of  the 
Proposed  Policy  Statement  was  to  solicit 
public  comment  on  the  issues  involved 
in  mutual-to-stock  conversions  and 
whether  and  how  the  FDIC  should 
regulate  this  activity. 

Subsequent  to  the  issuance  of  the 
Proposed  Policy  Statement  the  Board  of 
Directors  of  the  FDIC  (Board) 
determined  that,  during  the  pendency  of 
the  Proposed  Policy  Statement,  it  was 
necessary  for  the  FDIC  to  review 
applications  filed  by  State  Savings 
Banks  with  their  respective  state 
banking  regulator  and  any  other 
applicable  state  and  federal  banking 
and/or  securities  regulators  to  determine 
whether  the  proposed  conversions 
contain  any  safety  and  soundness  issues 
and/or  issues  of  insider  abuse  that 
reflect  negatively  on  the  integrity  and 
competence  of  the  management  of  the 
converting  institution.  The  Board's 
concerns  had  been  caused  by  several 
mutual-to-stock  conversions  of  State 
Savings  Banks  that  gave  rise  to 
questions  related  to  management  abuse 
and  excessive  enrichment  of  insiders, 
fairness  to  depositors  and  general  safety 
and  soundness  concerns.  Those 
conversions  had  been  the  subject  of 
Congressional  hearings  and  numerous 
news  articles  and  reports.  The  FDIC  also 
had  received  direct  complaints  fi-om 
depositors  of  State  Savings  Banks  about 
unfair  treatment  and  insider  abuse  in 
mutual-to-stock  conversions. 

Thus,  on  February  15. 1994,  the  FDIC 
issued  an  interim  final  rule  adding  a. 
new  section  to  Part  303  of  the  FDIC's 
regulations  prohibiting  State  Savings 
Banks  from  converting  to  stock  form 
without  complying  with  the 
requirements  of  the  interim  rule 
(Interim  Rule).  59  FR  7194.  The  Interim 
Rule,  which  remains  in  effect  until  the 
effective  date  of  the  final  rule,  requires 
State  Savings  Banks  that  propose  to 
convert  to  stock  ownership  to  file  with 
the  FDIC  a  notice  of  intent  to  convert  to 
stock  form  consisting  of  a  description  of 
the  proposed  conversion  accompanied 
by  a  copy  of  all  documents  and 
application  materials  filed  with  the 
applicable  state  and  federal  regulators. 
Pursuant  to  the  Interim  Rule,  the  FDIC 
currently  reviews  all  conversion 
materials  regarding  State  Savings  Banks 
with  a  special  interest  in:  the  use  of  the 
proceeds  from  the  sale  of  stock,  as 
prescribed  in  the  business  plan;  the 
adequacy  of  the  disclosure  materials; 


the  participation  of  depositors  in 
approving  the  transaction;  the  form  of 
the  proxy  statement  required  for  the 
vote  of  the  depositors/members  on  the 
conversion;  any  increased  compensation 
and  other  remuneration  (including  stock 
grants,  stock  option  rights  and  other 
similar  benefits)  to  be  obtained  by 
officers  and  trustees  of  the  bank  in 
connection  with  the  conversion;  the 
adequacy  and  independence  of  the 
appraisal  of  the  value  of  the  mutual 
savings  bank  for  purposes  of 
determining  the  price  of  the  shares  of 
stock  to  be  sold;  the  process  by  which 
the  bank's  trustees  approved  the 
appraisal,  the  pricing  of  the  stock  and 
the  compensation  arrangements  for 
insiders;  the  nature  and  apportionment 
of  stock  subscription  rights;  and  the 
extent  of  any  existing  and  planned 
contributions  to  or  investments  in  the 
community. 

3.  The  Notice  and  Request  for 
Comments 

On  the  same  date  as  the  FDIC  issued 
the  Proposed  Rule  it  also  issued  a  notice 
and  request  for  comments  (Notice)  on 
the  possible  need  for  fundamental 
changes  to  the  mutual-to-stock 
conversion  process.  59  FR  30357  (June 
13, 1994).  The  comment  period  on  the 
Notice  ended  on  August  12, 1994.  The 
Notice  indicated  that — despite  recently 
initiated  remedial  actions  taken,  or 
proposed  to  be  taken,  by  the  FDIC.  the 
OTS,  or  state  bank  supervisory 
agencies — in  the  view  of  some,  the 
current  design  of  the  mutual-to-stock 
conversion  process  encouraged 
management  abuses  and  windfalls, 
flawed  and  sometimes  disingenuous 
appraisal  methodology,  and  under- 
deployment  of  capital.  The  general 
purpose  of  the  Notice  was  to  elicit  an 
open  and  free  discussion  on  a  range  of 
issues  involving  mutual-to-stock 
conversions. 

In  particular.  \he  Notice  included  a 
suggestion  to  provide  "rightholders"  of 
converting  mutual  institutions  with 
certain  stock  subscription  rights  (or 
"value")  which  would  only  be  provided 
after  a  legitimate  decisi(m  to  convert 
had  been  made  by  the  trustees  or 
directors  of  a  converting  institution.  The 
Notice  acknowledged  that  such  a 
proposed  approach  likely  would  require 
specific  legislative  authorization  from 
the  Congress  and  the  FDIC  was  thus 
assessing  whether  it  would  be  in  the 
public  interest  for  it  to  pioneer  such  a 
proposed  approach  by  recommending 
legislative  action. 

In  an  effort  to  obtain  information 
about  whether  the  public  concurred  in 
both  the  assessment  of  these 
fundamental  problems  and  the 
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suggested  solution,  the  Notice  requested 
comments  on  9  specific  issues.  In 
response  to  the  Notice,  over  1,000 
comments  were  submitted  by  mutual 
institutions,  financial  industry  groups, 
state  banking  or  du-ifl  supervisory 
agencies,  municipahties.  state 
legislators,  members  of  Congress, 
industry  attorneys  and  individuals. 
Commenters  generally  opposed  the 
"creation"  of  the  suggested 
"rightholders'  "  interests  as  a  matter  of 
pubhc  poUcy.  It  was  also  argued  that 
mutuahty  would  be  threatened  because 
depositors,  armed  with  the  prospect  of 
new  rights,  would  pressure  and  force 
management  of  a  mutual  to  convert  to 
stock  form — a  situation  leading  to  the 
eventual  extinction  of  "mutuahty"  for 
insured  depository  institutions.  Several 
commenters  also  specifically  noted  that 
complex  tax  and  accounting  issues 
would  be  raised  by  the  creation  of  such 
rights. 

Only  a  relatively  small  percentage  of 
the  comments  received,  however, 
focused  on  the  9  specific  issues  targeted 
for  comment,  though  an  overwhelming 
majority  of  the  comments  remarked  that 
recent  regulatory  initiatives  taken  by  the 
FDIC.  OTS,  and  state  bank  supervisory 
agencies  were  more  than  adequate  to 
prospectively  curb  potential 
management  abuses  and  windfalls  and 
appraisal  deficiencies. 

The  comments  received  by  the  FDIC 
on  the  Notice  were  helpful  and 
informative.  In  all,  the  FDIC  beheves 
that  the  Notice  was  a  useful  means  for 
the  FDIC  to  obtain  views  from  industry 
members  and  others  on  the  issues 
surrounding  mutual-to-stock 
conversions.  The  FDIC  will  continue  to 
monitor  the  conversion  process  and  will 
continue  to  be  mindful  of  potential 
abuses;  however,  in  light  of  comments 
received  on  the  Notice,  the  Board  has 
decided  not  to  further  pursue  the 
suggestions  in  the  Notice  or  any  other 
avenues  to  address  the  issues  discussed 
in  the  Notice.  The  Board  believes  that: 

(1)  Any  fundamental  re-design  of  the 
conversion  process  should  involve  the 
appropriate  legislative  bodies.  Congress 
or  State  legislatures;  and 

(2)  The  industry  and  associated 
interests  should  offer  their  own 
solutions  to  any  flaws  in  the  current 
conversion  process. 

rv.  Summary  of  Comments  and 
Discussion  of  Issues 

The  FDIC  requested  pubhc  comment 
on  each  of  the  specific  requirements  in 
the  Proposed  Rule  and  on  other  issues 
individually  identified  in  the  Proposed 
Rule.  In  the  Proposed  Policy  Statement 
and  the  hiterim  Rule  the  FDIC  requested 
comment  on  more  general  issues. 


including:  What  abuses  are  prevalent  in 
mutual-to-stock  conversions  and  why 
the  FDIC  should  take  action  against 
such  abuses;  whether  federal  oversight 
in  conversions  of  State  Savings  Banks  is 
necessary;  whether  the  FDIC  should 
issue  a  regulation  closely  following  the 
OTS  conversion  regulations  or  the  FDIC 
should  take  a  less  formal  approach; 
whether  the  FDIC  should  seek 
Congressional  action  in  this  area;  and 
the  mechanics  and  substantive 
provisions  of  the  Interim  Rule. 

The  FDIC  received  65  comments  on 
the  Proposed  Rule:  29  from  banks, 
savings  banks,  cooperative  banks  and 
savings  associations;  11  from 
consultants,  law  firms  and  conversion 
agents;  9  from  banking  and  thrift 
industry  trade  groups;  7  from  state 
banking  and  thrift  regulators;  6  from 
consumer  groups  and  individuals;  2 
from  United  States  Senators;  and  1  frt)m 
a  delegation  of  10  United  States 
Congressmen,  fa  addition,  the  FDIC  had 
received  85  written  comments  on  the 
Proposed  Policy  Statement  and  Interim 
Final  Rule:  60  from  banks,  savings 
banks,  cooperative  bank  and  saving 
associations;  7  from  bank  and  thrift 
industry  trade  groups;  6  from  state 
banking  and  thrift  regulators;  5  &t)m 
individuals;  5  from  law  firms;  1  from  a 
bank  holding  company;  and  1  from  a 
regulatory  "shadow"  group. 

The  following  is  a  combined  summary 
of  the  comments  received  on  the 
Proposed  Rule,  faterim  Final  Rule  and 
Proposed  Policy  Statement '  and  a 
discussion  of  the  related  issues. 

1.  The  FDICS  Oversight  Role 

fa  general,  the  comments 
acknowledged  that  there  had  been 
notable  examples  of  insider  abuse  in 
mutual-to-stock  conversions  of  State 
Savings  Banks  in  the  recent  past  and 
suggested  how  future  potential  abuses 
could  be  avoided.  Many  of  those  who 
commented  recommended  that  the  FDIC 
continue  to  play  an  oversight  role  m  the 
mutual-to-stock  conversions  of  State 
Savings  Banks,  noting  that  federal 
oversight  will  continue  to  safeguard  the 
integrity  of  the  process.  One  noted  that 
"present  abuses  fa  several  recent  and 
proposed  conversions  have 
demonstrated  the  need  for  the  FDIC  to 
maintain  oversight  of  the  conversion 
process,  to  ensure  that  issues  of  both 
safety  and  soundness  and  of  fiduciary 
care  are  identified  and  adequately 
addressed".  A  trade  group  commented 
that  "with  recent  publicity  over  some 
apparent  abuses  in  the  [conversion] 

'  This  discussion  does  not  include  commenu 
received  on  the  Notice  (and  the  theories  discussed 
therein). 


process  and  resulting  Congressional 
concerns.  •  *  •  it  is  most  appropriate 
and  important  for  the  FDIC  to  assert 
regulatory  jurisdiction  over  conversions 
by  state  nonmember  banks".  One  state 
regulator  noted  that  the  faterim  Final 
Rule  was  an  "excellent  set  of  rules" 
with  a  "very  conservative,  realistic 
approach  to  a  situation  which  could 
have  gotten  out  of  hand  if  left  to  go 
unchecked".  One  savings  bank  said 
simply  that  "past  abuses  [in  mutual-to- 
stock  conversions)  support  the  need  for 
FDIC  oversight". 

Several  commenters  suggested  that 
the  FDIC  have  oversight  authority  of 
State  Savings  Bank  mutual-to-stock 
conversions,  but  with  prescribed 
limitations.  For  example,  a  trade  group 
noted  that  it  "deplores  instances  in 
which  it  can  be  demonstrated  that 
insiders  involved  in  mutual-to-stock 
conversions  received  benefits  so  large 
that  they  bear  no  reasonable 
relationship  to  the  institution's 
performance  *   •   •.  Unjustifiable 
windfall  profits,  depletion  of  capital 
without  concern  for  safety  and 
soundness  and  manipulation  of  the 
value  of  the  institution  to  benefit 
limited  interests  are  practices  that 
deserve  close  scrutiny  and  action  b^  the 
appropriate  authorities  *  *  •.  fa 
responding  to  these  issues,  the  FDIC 
should  act  quickly  and  decisively  in 
concert  with  the  state  authorities"".  The 
trade  group  further  commented  that  the 
I'comerstone"  for  the  FDIC's  response  to 
issues  arising  from  the  mutual-to-stock 
conversion  issue  is  the  state  regulatory 
authorities.  One  state  thrift  regulator 
expressed  support  for  FDIC  oversight  of 
conversions  if  such  involvement  assures 
"reasonableness  and  relative  uniformity 
of  benefits  for  both  state-  and  OTS- 
regulated  institutions  •  *  *  and  allows 
state  variation  from  OTS  requirements  if 
such  variations  benefit  the  institution 
and  the  depositors". 

One  mutual  savings  bank  noted  that 
the  FDIC  should  focus  on  broad  safety- 
and-soundness  issues  and  that  detailed 
regulations,  like  the  OTS's,  are  not 
necessary.  Another  state  mutual  savings 
bank  said  that  the  FDIC  should  be 
involved  in  conversion  oversight,  but 
only  in  terms  of  setting  minimum 
standards  rather  than  superseding  state 
regulation.  Many  savings  banks  in 
Massachusetts  and  a  banking  trade 
association  in  that  state  commented  that 
the  FDIC  should  issue  conversion 
regulations  similar  to  the  OTS  and 
Massachusetts  mutual-to-stock 
conversion  regulations,  noting  that  the 
FDIC  has  broad  statutory  authority  to 
regulate  issues  that  affect  safety  and 
soundness.  They  commented  that  the 
FDIC's  focus  should  be  to  eliminate 
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abuses  in  stock  evaluation,  depositor 
disclosures,  depositors'  ability  to 
purchase  stock  at  conversion  and 
insider  compensation  programs.  They 
also  asserted  that  state  statutory  and 
regulatory  conversion  rules  should  not 
be  superseded  by  federal  law.  Some 
who  commented  in  this  vein  said  that 
exemptions  from  FDIC  regulation 
should  be  granted  on  a  state-wide  (not 
bank-by-bank)  basis  for  conversions 
subject  to  regulation  by  states  that  have 
adequate  conversion  laws  and  rules. 
One  mutual  savings  bank  noted  that 
promulgating  federal  laws  or  regulations 
"should  not  be  allowed  when  it  is 
determined  that  state  requirements  are 
generally  consistent  or  more  stringent 
than  existing  federal  rules". 

Some  commenters  contRnded  that 
state  regulation  was  sufficient  in  the 
area  of  mutual-to-stock  conversions  and 
that  the  requirements  in  the  bitcrim 
Rule  and  Proposed  Rule  are  not 
necessary*.  One  mutual  savings  bank 
asserted  that  the  "averments  made  by 
the  FDIC  in  support  of  the  Interim  Rule 
that  it  is  needed  for  safety  and 
soundness  reasons  and  io  protect  the 
interest  of  depositors  are  without  merit 
and  are  being  offered  only  to  support 
continued  federal  intrusion  into  issues 
which  arc  primarily  the  concern  of  state 
law  and  regulation."  One  state  mutual 
savings  bank  stated  that  the  "proposed 
pohcy  statement  is  overkill"  and  that 
"state  regulation  can  handle  insider 
abuse  issues."  One  state  banking  and 
thrift  regulator  asserted  that  state 
regulators  are  not  to  blame  for  insider 
abuses  in  conversions  and  that  "states' 
rights  should  not  be  tramped  on".  The 
regulator  suggested  that  a  committee  of 
state  and  federal  regulators  work 
together  to  address  issues  and  concerns. 

All  those  who  commented  on  the 
issue  expressed  objection  to 
Congressional  legislation  to  address 
current  issues  in  mutual-to-stock 
conversions.  One  mutual  savings  bank 
commented  that  "if  the  FDIC  does  not 
act.  Congress  will — in  an  uninformed 
manner".  Another  mutual  savings  bank 
noted  that  "regulation  is  far  preferable 
than  legislation".  A  national  banking 
industry  trade  group  noted  that  the 
"FDIC  has  full  statutory  authority  in  the 
conversion  area  to  ensure  the  integrity 
of  the  conversion  process  and  no  new 
lt!gislation  is  necessary  to  address  these 
issues". 

The  Board  has  determined  thai  each 
of  the  requirements  in  the  final  rule  is 
necessary  to  satisfy  specific  FDIC 
concerns  about  safety  and  soundness, 
breaches  of  fiduciary  duty  and  other 
violations  of  law  in  connection  with 
mutual-to-stock  conversions.  At  the 
same  time,  the  FDIC  believes  that  it  is 


es&ential  to  consider  the  existence  of 
state  regulation  and  supervision  in 
determining  the  proper  role  in  the 
conversion  process  for  the  FDIC  as  the 
primary  federal  regulator  of  State 
Savings  Banks.  As  discussed  above, 
many  of  the  comments  that  the  FDIC 
received  on  the  Proposed  Policy 
Statement,  the  Interim  Rule  and  the 
Proposed  Rule  expressed  agreement 
with  the  FDIC's  federal  oversight  role  in 
mutual-to-stock  conversions  of  State 
Savings  Banks,  but  several  also 
suggested  the  FDIC  have  a  limited  role 
in  conversions  of  State  Savings  Banks 
and  that  deference  be  paid  to  states' 
rights  on  issues  outside  the  FDIC's  areas 
of  concern. 

With  the  issuance  of  the  final  rule,  the 
Board  is  attempting  to  strike  the  proper 
balance  in  this  regard.  In  particular,  the 
final  rule  includes  a  provision  stating 
that,  in  the  event  that  a  State  Savings 
Bank  proposing  to  convert  determines 
that  compliance  with  any  provision  of 
the  final  rule  would  be  inconsistent  or 
in  conflict  with  applicable  state  law,  the 
bank  may  file  with  the  FDIC  a  written 
request  for  waiver  of  compliance  with 
the  provision.  The  request  must 
demonstrate  that  the  requested  waiver 
would  not  be  detrimental  to  the  safety 
and  soundness  of  the  bank,  entail  a 
breach  of  fiduciary  duty  by  the  bank's 
management,  or  otherwise  be 
detrimental  or  inequitable  to  the  bank, 
its  depositors,  any  other  insured 
depository  institution(s).  the  federal 
deposit  insurance  funds  or  the  public 
interest.  In  this  connection,  the  Board 
does  not  believe  that  state-wide 
exemptions  from  the  requirements  of 
the  final  rule  are  appropriate  or 
practical.  Establishing  exemption 
criteria  and  applying  those  criteria 
equitably  and  consistently  would  prove 
ver>'  difficidt.  if  not  unrealistic.  The 
Board  prefers  the  case-by-case  approach 
contained  in  the  final  rule. 

The  OTS's  concerns  about  avoiding 
insider  abuses  in  mutual-to-stock 
conversions  of  federal  and  state  savings 
associations  are  the  same  as  the  FDIC's 
concerns  about  insider  abuses  in 
conversions  of  State  Savings  Banks. 
Thus,  as  noted  above,  to  the  extent 
necessarj'  and  appropriate,  the  FDIC's 
final  rule  and  the  OTS  Revisions 
include  most  of  the  same  requirements. 

As  indicated  in  the  Proposed  Rule, 
many  of  the  requirements  of  the  final 
rule  are  prompted  by  the  Board's 
concerns  about  bank  management's 
proper  exercise  of  its  fiduciary  duties. 
As  discussed  in  the  preambles  to  the 
Interim  Rule  and  the  Proposed  Rule,  the 
duties  and  obligations  of  directors/ 
trustees  and  officers  of  mutual  savings 
banks  arc  identical  to  the 


responsibilities  the  FDIC  has 
historically  enunciated  and  enforced 
concerning  directors  and  officers  of 
commercial  banks.^  The  two  principal 
duties  of  care  and  loyalty  that  directors 
and  officers  of  commercial  banks  must 
exercise  on  behalf  of  the  institution  and 
its  constituencies  (i.e.,  depositors, 
creditors  and  shareholders)  also  apply 
to  directors/trustees  of  mutual  savings 
banks.  Both  duties  have  long 
antecedents  in  the  common  law  of 
corporations  and  financial  institutions.' 

Directors/trustees  (as  well  as  officers) 
of  mutual  savings  institutions  are  held 
to  the  same  standard  of  care  and  loyalty 
as  directors  and  officers  of  stock  banks. 
Thus,  the  directors/trustees  and  officers 
of  mutual  State  Savings  Banks  must 
fulfill  their  duty  of  loyalty  to  the 
institution  by  administering  its  affairs 
with  the  utmost  candor,  personal 
honesty  and  integrity.  They  are 
prohibited  from  advancing  their  own 
personal  or  business  interests  or  those  of 
others  at  the  expense  of  the  bank.  This 
general  fiduciary  iuty  has  been 
frequently  interpreted  to  include  an 
element  of  fairness  and  good  faith 
which,  in  the  context  of  mutual-to-stock 
conversions,  affords  protection  to  the 
various  stakeholders  (particularly 
depositors)  of  mutual  savings  banks. 

"The  FDIC,  through  the  final  rule,  also 
requires  the  directors/trustees  and 
officers  of  mutual  savings  banks  to 
adhere  to  the  same  standards  of  loyalty 
and  care  that  are  required  of  directors 
and  officers  of  stock  institutions  in 
order  to  prevent  insider  abuse. 

As  indicated  throughout,  the 
requirements  in  the  final  rule  are  rooted 
in  concerns  about  safety  and  soundness, 
breaches  of  fiduciary  duty  and/or  other 
violations  of  law. 

2.  Appraisals 

The  Proposed  Rule  included  a 
requirement  that  State  Savings  Banks 
intending  to  convert  to  stock  ownership 
submit  to  the  FDIC,  along  with  the  othei 
required  materials,  a  full  appraisal 
report  on  the  value  of  the  converting 
bank  and  the  pricing  of  the  conversion 
stock.  As  discussed  in  the  Proposed 
Rule,  many  states  require  that  a 
converting  mutual  savings  bank  sell  its 
capital  stock  at  a  total  price  equal  to  its 
estimated  pro  forma  market  value,  based 
on  an  independent  valuation.  Despite 
this  requirement,  many  converted 


^  Sec  e.g..  Statement  Concerning  the 
nexponsibilities  of  Bank  Directors  and  Officers 
(FDIC  Legal  Division,  December  3,  1992);.i»ocJcef 
Guide  for  Directors  (FDIC  1988). 

'  Greenfield  Savings  Bank  v.  Abeecrombie,  211 
Mass.  252.  97  N.E.  897.  39  LR.A.n.s.  173  (1912) 
provides  a  detailed  discussion  of  liability  of  trustees 
of  8  savings  bank. 


institutions  have  exhibited  significant 
increases  in  the  immediate  post- 
conversion  trading  market  price  for  the 
stock. 

As  explained  in  detail  in  the  Proposed 
Rule,  the  FDIC  is  concerned  that  the 
history  of  increases  in  market  prices 
resulted  from  appraisal  reports 
(submitted  in  connection  with  these 
conversions)  that  significantly 
undervalued  the  stock— the  effect  of 
which  has  several  ramifications.  If  an 
appraisal  is  too  low  and  the  shares  of 
stock  are  underpriced,  the  institution 
receives  Jess  of  an  increase  in  capital 
than  it  should  fix)m  the  sale  of 
conversion  stock  and  the  deposit 
insurance  fund  is  provided  with  less  of 
a  capital  cushion  than  would  have 
resulted  if  the  stock  sales  price  was 
based  on  a  proper  and  adequate 
appraisal.  Also,  an  underpriced 
appraisal  enriches  the  insiders  who 
purchase  or  are  granted  a  significant 
interest  in  the  converting  institution  by 
enticing  them  to  undertake  a  conversion 
(in  order  to  acquire  shares  below  their 
fair  value)  that  may  not  be  in  the  best 
interest  of  the  institution.  Sophisticated 
investors  also  are  able  to  benefit, 
undeservedly,  from  the  sale  of 
underpriced  conversion  stock. 

As  also  noted  in  the  Proposed  Rule, 
appraisers  historically  have  set  the  pro 
forma  market  value  of  the  converting 
institution  at  a  significant  discount  to  a 
defined  peer  group.  This  gives  rise  to 
problems  involving  selection  of  an 
inappropriate  peer-group, 
inconsistencies  between  the 
assumptions  in  the  appraisal  report  and 
the  business  plan  and  luifounded 
justification  for  substantial  new-issue 
discounts  in  stock  offerings  that  have 
been  well  oversubscribed. 

For  these  reasons,  the  FDIC  proposed 
requiring  that  a  full  appraisal  be 
provided  to  the  FDIC  in  a  proposed 
mutual-to-stock  conversion  of  a  State 
Savings  Bank,  and  that  the  appraisal 
report  be  prepared  by  an  independent 
appraiser  and  include  a  complete  and 
detailed  description  of  the  elements  that 
make  up  tlie  report,  justification  for  the 
methodology  employed  and  sufficient 
support  for  the  conclusions  reached 
therein. 

The  FDIC  received  several  comments 
on  the  proposed  appraisal  requirements. 
Most  who  commented  on  this  issue 
favored  the  required  submission  of  a  full 
appraisal  report.  Some  expressed 
concern,  however,  that  an  over- 
emphasis on  immediate  post-conversion 
share  price  increases  might  force 
appraisers  to  overvalue  the  stock  of 
converting  institutions,  resulting  in  a 
detriment  to  the  institution  and  its 
stockholders.  They  also  suggested  that 


there  must  be  some  expectation  of  an 
early  increase  in  stock  price  to  entice 
investors  to  purchase  stock  of  a 
converting  mutual.  A  few  of  those 
commenting  said  the  FDIC  should 
pubUsh  the  standards  it  will  use  in 
judging  appraisals.  One  suggested  that 
the  OTS  and  the  FDIC  should  issue  joint 
appraisal  standards. 

A  state  savings  association  noted  that 
one  of  the  basic  problems  with 
conversions  is  the  appraisal  of  the 
institution.  It  stated  that  "the  FDIC 
needs  to  be  satisfied  that  the  various 
states  are  as  well  equipped  [as  the  OTS 
staff]  to  perform  a  definitive  analysis  of 
the  appraisals  as  well  as  know  with 
certainty  that  the  appraiser  is  quahfied 
to  assess  a  financial  institution's  value". 
The  commenter  also  noted  that  fairness 
and  moderation  are  the  keys  to 
governing  stock  conversions. 

Based  on  the  comments  received  and 
the  FDIC's  view  that  the  proper 
valuation  of  a  converting  mutual  savings 
bank  is  a  crucial  factor  in  assuring  an 
equitable  mutual-to-stock  conversion, 
the  Board  has  decided  to  adopt  the 
appraisal  requirements  in  the  Proposed 
Rule.  Thus,  the  FDIC  will  continue  to 
review  appraisal  reports  to  ensure  that 
converting  institutions  are  properly 
valued  and  will  continue  to  object  to 
proposed  conversions  supported  by 
unacceptable  appraisal  reports.  In 
reviewing  appraisal  reports,  the  FDIC 
also  will  continue  to  consider  the 
appraisal  standards  and  guidelines,  if 
any,  of  the  apphcable  state  and/or  the 
appraisal  guidelines  issued  by  the  OTS. 
The  FDIC  believes  that  it  is  unnecessary 
to  develop  and  implement  a  separate  set 
of  appraisal  guidelines  inasmuch  as  the 
various  state  and  the  OTS  guidelines  are 
sufficient  to  provide  the  depository 
institutions'  and  the  appraisal  industry 
with  parameters  necessarj'  to  prepare 
and  furnish  an  acceptable  appraisal 
report.  In  addition,  the  FDIC  is  aware  of 
the  Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP),  especially 
Standards  9  and  10  which  relate  to 
business  appraisals.  The  Business 
Valuation  Committee  of  the  American 
Society  of  Appraisers  commented  that 
the  USPAP  standards  are  an  appropriate 
frame  of  reference  for  mutual-to-stock- 
conversion  appraisals  especially  when 
such  transactions  directly  impact  safety 
and  soimdness  or  involve  issues  of 
fundamental  fairness  to  depositors  and 
other  stakeholders  in  insured 
institutions.  Adherence  to  those 
standards  is  expected  in  the  appraisal 
process. 

One  specific  issue  that  the  FDIC 
received  comments  on  is  whether  the 
appraiser  employed  to  value  a  State 
Savings  Bank  also  should  be  permitted 


to  serve  as  underwriter  or  selling  agent 
in  the  bank's  mutual-to-stock 
conversion.  The  main  concern  is  the 
possibility  of  a  conffict  of  interest  if  the 
appraiser,  or  its  affifiate,  also  is 
involved  in  the  sale  of  conversion  stock. 
In  reviewing  the  comments  the  Board 
has  determined  that  the  appraisal 
process  and  the  independence  of  the 
appraiser  should  not  be  tainted  by  an 
actual  or  even  an  appearance  of  a 
conflict  of  interest.  Thus,  tmder  its 
appraisal  review  the  FDIC  will  object  to 
appraisals  prepared  by  an  appraiser,  or 
its  affiliate,  who  also  will  serve  as  an 
underwriter  or  selling  agent  in  the  same 
mutual-to-stock  conversion.  The  FDIC 
will  not  raise  this  objection,  however, 
where  procediues  have  been 
implemented  and  representations  are 
made  to  ensure  that  an  appraisal 
subsidiary  is  truly  separate  frt)m  the 
seUing  agent  subsidiary  and  the  selling 
agent  does  not  make  recommendations 
on,  or  in  any  other  way  have  an  impact 
upon,  the  appraisal. 

3.  Voting  Requirement/Prohibition 
Against  Running  Proxies 

The  Proposed  Rule  included  a 
requirement  that  depositors  and  other 
stakeholders  of  a  State  SaWngs  Bank 
vote  in  favor  of  a  mutual-to-stock 
conversion  in  order  for  the  FDIC  not  to 
object  to  the  proposed  conversion.  It 
also  proposed  a  prohibition  on  the  use 
of  running  proxies  in  mutual-to-stock 
conversions  of  State  Savings  banks. 

As  discussed  in  detail  in  the  Proposed 
Rule,  the  Board  believes  that,  in  order 
for  a  board  of  directors  or  trustees  of  a 
mutual  savings  bank  to  properly 
exercise  its  fiduciary  responsibilities  to 
the  bank  and  its  depositors,  the  board 
should  obtain  a  vote  of  depositors  in 
favor  of  the  proposed  conversion  before 
the  proposed  conversion  is  completed. 
Most  states,  but  not  all,  require  a 
depositor  vote  for  mutual-to-stock 
conversions.  The  OTS  also  requires  both 
federal  and  state  savings  associations  to 
obtain  a  majority  vote  of  association 
members  as  one  of  the  pre-conditions  to 
converting.  Some  states,  however, 
require  only  that  the  board  of  directors 
or  trustees  (or  similar  group)  approve 
the  plan  of  conversion  and  do  not 
require  a  vote  of  members. 

As  also  discussed  in  the  Proposed 
Rule,  in  the  same  vein,  the  Board  also 
beheves  that  a  proxy  specifically 
designed  for  the  proposed  conversion 
should  be  used  to  obtain  a  depositor 
vote  on  the  conversion.  In  some  states 
the  management  of  converting  banks 
and  savings  associations,  subject  to 
certain  conditions,  may  use  so-called 
"running  proxies"  (proxies  obtained 
when  a  depositor  opened  his  or  her 
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account  with  the  institution)  to  vote  in 
,  favor  of  the  proposed  conversion.  The 
former  OTS  mirtual-to-stock  conversion 
reguiations  also  permitted  the  use  of 
running  proxies,  under  certain 
circumstances.  Ruiming  proxies  are 
prohibited  by  the  OTS  Revisions. 

The  FDHD  received  numerous 
comments  on  these  related  issues. 
Several  of  the  comments  voiced 
opposition  to  "voting  rights"  for 
depositors  in  states  that  do  not  provide 
such  rights.  One  state  bank  asserted  that 
"voting  rights  should  be  left  to  state  law. 
To  impose  some  sort  of  depositor 
approval  requirement  in  a  state  that 
does  not  have  depositor  voting  could 
lead  to  expanded  ownership  claims  by 
depositors  that  could  operate  to  the 
detriment  of  mutuals".  One  state 
regulator  asserted  that  "any  FDIC 
requirement  of  a  depositor  vote  in  a 
mutual-to-stock  conversion  •  •  • 
[would  be]  wholly  unsupported  by  any 
expressly  preemptive  federal  statute". 
Many  banks  in  Massachusetts 
commented  that  any  depositor  voting 
right  requirements  imposed  by  the  FDIC 
would  put  undue  pressure  on  mutuals 
in  that  state  to  convert  to  stock 
ownership. 

An  individual  noted  that  general 
proxies  should  be  prohibited  and  that 
all  conversions  should  be  subject  to  a 
special  proxy,  or  proxies  should  be 
entirely  eliminated  in  favor  of  a 
majority-rules  scheme.  Others 
commented  that  the  proposed  voting 
requirement  and  prohibition  against 
running  proxies  would  increase  the  cost 
of  mutual-to-stock  conversions. 

In  response  to  these  comments,  the 
Board  continues  to  believe  that  it  is 
necessary  and  appropriate  for  the  FDIC 
to  require  a  depositor  vote  on  proposed 
conversions.  Such  a  requirement  will 
not  necessarily  contradict  state  laws 
(that  do  not  require  a  depositor  vote), 
but  will  supplement  the  state  law  by 
requiring  the  member  vote.  The  FDlC's 
concern  is  with  the  board  of  directors'/ 
trustees'  proper  exercise  of  its  fiduciary 
duties  of  loyalty  and  care  to  the  bank 
and  its  depositors.  The  Board  believes 
that  the  proper  exercise  of  such  duties 
requires  that  depositors,  as  stakeholders 
of  the  bank,  have  the  opportunity  to 
approve  or  disapprove  the  proposed 
conversion.  This  requirement  is,  in  part, 
rooted  in  the  concern  that  bank  insiders 
often  benefit  personally  from  bank 
conversions.  TTiis  almost  inherent 
conflict  of  interest  (between  self  interest 
and  the  interests  of  the  bank)  may  be 
mitigated  by  the  existence  of  a  depositor 
vote  on  the  proposed  conversion.  The 
Board  also  believes  that  any  additional 
expense  caused  by  the  voting 
requirement  and  prohibition  against 


running  proxies  is  outweighed  by  the 
need  to  ensure  the  proper  participation 
of  depositors  and  other  stakeholders  in 
the  proposed  conversion.  The  final  rule, 
therefore,  adopts  the  requirement  in  the 
Proposed  Rule  for  a  depositor  vote  in 
favor  of  the  proposed  conversion  of  a 
State  Savings  Bank  to  stock  form. 

The  Board  notes,  however,  that  under 
the  final  rule  the  Board  may  grant 
exceptions,  for  good  cause  shown,  firom 
the  requirements  ofthe  final  rule.  In 
response  to  comments  on  this  issue,  on 
a  case-by-case  basis  the  Board  will 
consider  waiving  the  depositor  voting 
requirement  if  it  is  demonstrated,  to  the 
Board's  satisfaction,  that  the  alternative 
voting  mechanism  established  under  the 
applicable  state  law  satisfies  the 
concerns  expressed  above  about  the 
need  for  a  vote  on  the  conversion  by 
parties  that  are  not  insiders  and  do  not 
have  a  potential  conflict  of  interest  in 
reviewing  the  proposed  conversion. 

The  Board  also  continues  to  believe 
tbat,  given  the  material  change  in 
structure  represented  by  the  bank's 
conversion  to  stock  form,  it  is 
imperative  that  any  vote  on  the 
proposed  conversion  be  made  on  the 
basis  of  full  and  current  information  on 
the  proposed  transaction.  For  that 
reason,  the  final  rule  prohibits  the  use 
of  running  proxies  in  such  transactions. 
This  is  in  keeping  with  the  FDIC's 
interest  in  assuring  full  disclosure  of  all 
information  on  the  proposed  conversion 
in  order  to  assure  that  approval  of  the 
proposed  conversion  is  fully  informed. 
Thus,  the  final  rule  adopts  the 
prohibition  in  the  Proposed  Rule  on  the 
use  of  nmning  proxies  in  the  mutual-to- 
stock  conversion  process. 

4.  Restrictions  on  Management  Stock 
Benefit  and  MRPs 

The  Proposed  Rule  included  certain 
restrictions  on  insider  benefits  in 
mutual-to-stock  conversions  of  State 
Savings  Banks.  In  particular,  no 
converted  savings  bank  would  be 
permitted,  for  one  year  fiom  the  date  of 
the  conversion,  to  implement  a  stock 
option  plan  or  management  or  employee 
stock  benefit  plan,  other  than  a  tax- 
qualified  employee  stock  ownership 
plan,  unless:  Each  of  the  plans  is  fully 
disclosed  in  the  proxy  solicitation  and 
conversion  stock  offering  materials;  all 
such  plans  are  approved  by  a  majority 
of  the  bank's  stockholders,  or  in  the  case 
of  a  recently  formed  holding  company, 
its  stockholders,  prior  to 
implementation  and  no  sooner  than  the 
first  annual  meeting  following  the 
conversion:  in  the  case  of  a  savings  bank 
subsidiary  of  a  mutual  holding 
company,  all  such  plans  are  approved 
by  a  majority  of  stockholders  odier  than 


its  parent  mutual  holding  company 
prior  to  implementation  and  no  sooner 
than  the  first  aimual  meeting  foUowing 
the  stock  issuance;  for  stock  option 
plans,  stock  options  are  granted  at  no 
lower  than  the  market  price  at  which 
the  stock  is  trading  at  the  time  of  grant; 
and  for  management  or  employee  stock 
benefit  plans,  no  conversion  stock  is 
used  to  fund  the  plans. 

These  proposed  restrictions  were 
prompted  by  the  FDIC's  concerns  about 
abuses  in  many  past  mutual-to-stock 
conversions.  As  indicated  in  the 
Proposed  Rule,  based  on  a  review  of 
numerous  proposed  conversions,  the 
Board  believes  that  some  bank  insiders 
may  sacrifice  the  interests  of  their 
institutions  and  depositors  in  order  to 
acquire  significant  amounts  of 
conversion  stock  and  other  benefj^ 
more  advantageously  than  depositors. 
Also,  in  some  instances,  the  issuance  of 
conversion  stock  to  an  MRP  decreases 
the  opportunity  for  depositors  to  obtain 
conversion  stock.  Moreover,  the 
issuance  of  stock  options  at  the 
conversion  price,  rather  than  at  the 
aftermarket  trading  price,  which  in 
many  cases  has  been  substantially 
higher  than  the  conversion  price,  creates 
the  impression  that  insider  enrichment 
may  be  the  main  reason  for  the 
conversion. 

These  factors  can  reflect  negatively  on 
management's  fulfillment  of  its 
fiduciary  obligations.  In  fact  it  may  be 
an  inherent  conflict  of  interest  for 
management  to  decide  to  convert  the 
bank  to  stock  form  when,  as  part  of  the 
proposed  conversion,  management  will 
reap  significant  benefits.  Independent 
business  judgment  is  essential  to  the 
proper  carrying  out  of  a  manager's 
obligations.  This  judgment  may  be 
severely  clouded  when  MRPs  are 
provided  as  part  of  the  conversion 
transaction. 

The  FDIC  received  many  comments 
on  the  issue  of  management  benefits  in 
conversions  and  on  the  proposed  FDIC 
restrictions.  Several  of  them  stated  that 
insiders  should  share  in  the  benefits  of 
conversions  because  the  insiders 
managed  the  institution  in  a  safe-and- 
sound  manner.  One  state  thrift  regulator 
(and  other  commenters)  suggested  that 
MRPs  be  based  on  the  size  of  the 
institution  and  not  on  "straight  across- 
the-board  percentages".  One  national 
industry  trade  group  noted  that 
"avoiding  the  use  of  across-the-board 
percentages  for  MRPs  and  tailoring  their 
availability  more  to  the  size  of  the 
institution  and  their  specific  business 
plan  objectives  and  needs  would  be  a 
reasonable  approach".  One  mutual 
savings  bank  noted  that  MRPs,  stock 
option  plans  and  employee  stock 


ownership  plans  "all  encourage  more 
stock  ownership  and  cement  an  identity 
among  outside  shareholders  and  those 
who  run  and  work  for  the  company".  It 
also  noted  that  OTS  rules  are  workable 
in  this  regard  and  should  be  adopted  by 
the  FDIC.  Another  savings  association 
commented  that  conversions  should  not 
be  permitted  where  there  is  excessive 
compensation  for  insiders,  but  "without 
benefits  to  insiders  there  will  be  no 
conversions". 

An  individual  commented  that  the 
FDIC  should  not  regulate  director 
remuneration  in  conversions  of  healthy 
mutuals  because  those  conversions  do 
not  place  the  insurance  fund  at  risk  and 
shareholders'  votes  are  dispositive 
under  the  "corporate  waste"  doctrine.  A 
law  firm,  commenting  on  behalf  of  a 
state  thrift  industry  trade  group,  also 
noted  that  compensation  benefits  are 
not  a  safety-and-soundness  concern  if 
the  institution  meets  the  applicable 
capital  requirements.  In  addition,  it 
stated  that  a  "uniformity  of  benefits 
between  state-  and  OTS-regulated 
conversions"  is  necessary  to  assure  the 
end  of  "regulatory  arbitrage".  A  state 
regulator  (and  several  other 
commenters)  suggested  that  the  FDIC 
and  OTS  publish  joint  MRP  guidelines 
permitting  or  prohibiting  MRPs,  along 
with  specific  rules  therefore.  It  noted 
that  "proper  resolution  of  the  MRP  issue 
will  have  a  substantial  impact  on 
fairness  to  depositors  in  conversions". 
One  savin|s  bank  commented  that 
"when  an  mstitution  contemplates 
going  public  for  the  right  reasons 
(expansion,  market  share,  competitive 
advantage)  the  benefits  should  go  to 
those  willing  to  risk  their  careers  (board 
and  management  team)  or  their  capital 
(shareholders)  not  to  the  faceless  non- 
entity group  known  as  the  existing 
depositors".  A  consumer  group  stated 
that  the  FDIC  should  impose  specific 
limits  on  MRPs  and  stock  options. 

Upon  consideration  of  the  comments, 
the  Board  has  decided  to  include  in  the 
final  rule  the  requirements  in  the 
Proposed  Rule  on  insider  benefits.  The 
Board  does  not  disagree  that 
management  of  converting  institutions 
should  receive  reasonable  benefit  from 
the  conversion  because  such  insiders 
are  responsible  for  the  bank's  success 
and  will  undertake  additional  and 
perhaps  more  difficult  challenges  upon 
the  bank's  conversion  to  stock  form. 
While  the  Board  believes  that 
management  and  directors/trustees 
would  have  increased  responsibilities  as 
a  public  company,  the  Board  believes 
that,  in  most  cases,  market-based 
management  compensation  should  be 
determined  by  the  stockholders  after  the 
conversion  is  completed.  Such  a 


determination  is  required  by  the  final 
rule. 

As  noted  above,  the  Proposed  Rule 
would  have  required  that  all  MRPs  be 
approved  by  a  majority  of  the  bank's 
stockholders,  or  in  the  case  of  a  recently 
formed  holding  company,  its 
stockholders,  prior  to  implementation 
and  no  sooner  than  the  first  annual 
meeting  following  the  conversion.  The 
FDIC  received  several  comments 
questioning  whether  stockholder 
approval  coidd  be  obtained  at  a  special 
meeting,  instead  of  an  armual  meeting. 

They  noted  that,  with  the  existence  of 
securities  and  corporate  law 
requirements,  there  is  no  need  for  the 
FDIC  to  regulate  either  the  timing  or 
type  of  the  shareholder  meeting  at 
which  shareholders  vote  on  proposed 
insider  benefits.  In  response  to  these 
comments,  the  Board  has  determined 
that  such  approval  may  be  obtained  at 
any  duly  called  meeting  of  shareholders, 
either  annual  or  special,  to  be  held  no 
sooner  than  six  months  after  the 
completion  of  the  conversion.  The  FDIC 
beUeves  that  the  six-month  period  will 
give  the  marketplace  sufficient  time  to 
obtain  and  consider  the  financial  data 
and  the  shareholders  sufficient  time  to 
become  familiar  with  the  finances  and 
operations  of  the  converted  bank  in 
order  to  make  an  informed  decision  in 
voting  to  adopt  such  plans. 

The  restrictions  in  the  final  rule  on 
MRPs  do  not  include  specific 
percentage  limitations.  The  FDIC 
believes  that  the  restrictions  in  the  final 
rule  will  help  safeguard  against 
potential  management  self-interest  in 
mutual-to-stock  conversions.  The  FDIC 
also  will  continue  to  look  to  MRP 
percentage  limitations  in  the  OTS 
regulations,  as  well  as  in  the  applicable 
state  law  and  regulations,  as  a  frame  of 
reference  for  reviewing  pronn.sed 
conversions  of  State  Savings  Banks.  The 
FDIC  will  presume  that  MRPs  that  do 
not  conform  with  the  appUcable  OTS 
MRP  limitations  constitute  excessive 
insider  benefits  and  thereby  evidence  a 
breach  of  the  board  of  directors'  or 
trustees'  fiduciary  responsibility.  Bank 
management  would  have  the  burden  of 
convincing  the  FDIC  otherwise. 

5.  Eligibility  Record  Date,  Priority  to 
Depositors  Residing  in  the  Bank's  Local 
Community  (Local  Depositor 
Preference),  Priority  ofESOPs 

A.  Eligibihty  Record  Date 

The  Proposed  Rule  included  a 
requirement  that  the  eligibility  record 
date  for  determining  the  stock 
subscription  purchase  priority  for 
depositors  of  a  State  Savings  Bank  be  set 
at  no  less  than  one  year  prior  to  the  date 


of  the  board  of  directors'/trustees' 
adoption  of  the  plan  of  conversion  (from 
mutual  to  stock  form).  As  indicated  in 
the  Proposed  Rule,  the  Board  believes 
that,  in  order  for  a  board  of  directors/ 
trustees  of  a  State  Savings  Bank  to  carry 
out  its  fiduciary  responsibifities  to  the 
bank  and  its  depositors,  the  board  must 
assure  an  equitable  and  lawful 
conversion  process.  From  the  numerous 
comments  received  and  bom  a  review  of 
proposed  and  completed  conversions,  it 
is  apparent  that  so-called  "professional 
depositors",  who  place  funds  in  mutual 
banks  and  savings  associations  in  order 
to  gain  a  purchase  priority  if  the 
institution  converts  to  stock  form,  have 
reaped  substantial  profits  on 
conversions  of  mutual  institutions.  A 
proper  exercise  of  fiduciary 
responsibihties  toward  the  bank  and  its 
longer-term  depositors  dictates  that 
"professional  depositors"  not  be 
allowed  to  experience  windfall  gains  in 
conversions.  Requiring  that  the 
ehgibihty  record  date  be  no  less  dian 
one  year  prior  to  the  board's  adoption  of 
the  plan  of  conversion  will  help  assure 
that  longer-term  depositors  are  more 
hkely  than  professional  depositors  to 
benefit  from  the  stock  purchase  priority 

Many  of  those  who  commented  on 
this  issue  expressed  support  ^r  it.  A 
state  banking  commissioner  and  a 
consumer  group  each  commented  that  a 
one-year  eligibihty  record  date  would 
help  curb  insider  abuses.  One  person 
said  the  FDIC  should  not  set  an 
eligibility  record  date.  Anoth  r  person 
expressed  support  for  the  one-year 
ehgibihty  requirement  but  suggested 
that  it  might  not  weed  out  professional 
depositors  because  many  of  them  have 
deposits  with  savings  banks  for  over  a 
year.  Another  state  regulator  said  a  90- 
day  eligibihty  requirement  might  be 
sufficient.  One  bank  said  180  days 
might  be  sufficient. 

The  Proposed  Rule  requested  specific 
comment  on  whether  the  one-year 
period  would  be  sufficient  and  on 
whether  the  date  cl"osen  should  be 
based  on  the  board  of  directors'/trustees' 
first  consideration  of  whether  the  bank 
should  be  converted  to  the  stock  form  of 
ownership.  In  general,  those  who 
commented  on  these  issues  were  against 
extending  the  record  date  beyond  one 
year  and  relating  it  to  a  board  of 
directors'/trustees'  first  consideration  uf 
whether  the  bank  should  convert  to 
stock  form. 

Based  on  the  comments  received  on 
this  issue,  the  Board  has  determined 
that  the  one-year  period  is  sufficient  and 
that,  given  the  factual  nature  of  the 
requirement,  attempting  to  establish  a 
starting  period  based  on  when  a  bank's 
board  of  directors/trustees  first 
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considered  whether  to  convert  to  stodc 
ownership  would  be  very  difficult  to 
implement  and  regulate.  Thus,  the 
Board  has  decided  to  adopt  the 
eligibility  record  date  requirement  of  the 
Proposed  Rule  because,  as  stated  in  the 
comments,  it  properly  protects  the 
legitimate  intere^s  of  core  depositors 
and  provides  sufficient  assurance  that 
long-term  supporters  of  an  institution 
are  given  priority.  Also,  as  stated  in  the 
Proposed  Rule,  the  one-year  period  is  a 
minimiun  time  period.  Converting  State 
Savings  Banks  are  encouraged  to 
designate  longer  time  periods  if 
appropriate  to  encompass  longer-term 
depositors  in  the  local  communities 
served  by  the  bank. 

B.  Local  Depositor  Preference 

The  Proposed  Rule  also  included  a 
required  stock  purchase  preference  for 
eligible  depositors  in  the  bank's  "local 
community"  or  within  100  miles  of  a 
home  or  branch  office  of  the  converting 
bank.  The  FDIC  proposed  the  Local 
Depositor  Preference  requirement  to 
promote  local  community  participation 
by  long-term  depositors  in  the 
conversion  process  and  to  ensure  that 
the  opportunity  for  local  depositors  to 
fully  participate  in  the  subscription 
offering  in^  mutual-to-stock  conversion 
is  not  diminished  by  large  purchases 
made  by  "[H-ofessional  depositors". 

The  FDIC  received  numerous 
comments  on  this  proposed 
requirement.  Thirteen  expressed 
support  for  the  rule,  contending  that  the 
preference  would  rightfully  promote 
local  control  of  the  bank  and  limit  the 
participation  of  "professional 
depositors"  in  conversions.  They  also 
noted  that  the  Local  Depositor 
Preference  would  give  depositors  in  the 
local  community  a  more  meaningful 
opportunity  to  participate  in  the 
conversion  and  reduce  the  problem  of 
outside  investors  tending  to  put  undue 
pressiue  on  management  to  achieve  a 
higher  stock  value  more  rapidly  than 
may  be  feasible  through  safe  and  soimd 
operations. 

Eijrht  of  those  who  commented  on  the 
proposed  requirement  opposed  it, 
asserting  that  the  rule  constituted  an 
unlawful  geographic  discrimination. 
They  contended  that  all  depositors  have 
ownership,  voting  and  liquidation  rights 
and.  thus,  a  subscription  purchase 
priority  should  not  be  related  to  where 
a  depositor  lives.  Several  of  those  who 
commented  said  that  the  rule  should  at 
least  be  modified  to  provide  for  long- 
term  depositors  who  moved  away  from 
the  bank:  they  and  others  criticized  the 
100-mile  rule  as  unworkable. 

After  a  review  of  the  comments  and 
an  internal  re\aew  of  the  issue,  the 


Board  has  decided  to  defer  to  the 
judgment  of  the  converting  bank's  board 
or  directors  or  trustees  and  the 
applicable  state  law  on  whether  a  stock 
purdiase  priority  is  provided  to  local 
depositors.  The  FDIC  continues  to 
believe,  generally,  that  local  depositors, 
collectively,  should  be  granted  a 
preference  because  they  tjrpically  have 
made  significant  long-term 
contributions  to  the  financial  success  of 
the  converting  State  Savings  Bank,  in 
ctmtrast  to  certain  non-local  depositors 
who  have  made  deposits  solely  in 
anticipation  of  a  conversion.  "ITie  FDIC 
also  believes,  however,  any  potential 
abuse  by  professional  depositors  can 
and  should  be  handled  on  a  case-by- 
case  basis  by  the  converting  bank's 
management,  under  the  applicable  state 
law.  Thus,  the  final  rule  does  not 
require  the  local  depositor  preference 
contained  in  the  Proposed  Rule.  Tbe 
FDIC  will  consider,  on  a  case-by-case 
basis,  the  reasonableness  of  any  local 
depositor  preference  included  in  a 
proposed  conversion.  In  that 
connection,  the  Board  notes  that  it  will 
not  object  to  a  local  depositor  preference 
based  on  the  definition  of  "local 
community"  contained  in  the  OTS 
Revisions. 

C.  Priority  for  ESOPs 

The  proposed  rule  included  a 
provision  requiring  that  ESOPs  not  be 
accorded  a  higher  subscription  right 
priority  than  "eligible  depositors".  As 
noted  above,  the  term  "eligible 
depositors"  was  defined  as  depositors 
holding  qualifying  deposits  at  the  bank 
as  of  a  date  designated  in  the  bank's 
plan  of  conversion  that  is  not  less  than 
one  year  prior  to  the  date  of  adoption  of 
the  plan  of  conversion  by  the  converting 
bank's  board  of  directors/trustees.  This 
proposed  requirement  was  prompted  by 
the  Board's  belief  that  ESOPs  (tax- 
qualified  or  otherwise)  should  not  be 
accorded  higher  purchase  priority  rights 
than  long-term  depositors.  This  is  in 
keeping  with  the  principle  of  fiduciary 
duty  requiring  that  the  board  of 
directors/trustees  of  a  State  Savings 
Bank  put  the  interest  of  long-term 
depositors  ahead  of  the  interests  of 
management  and  employees. 

The  FDIC  received  several  comments 
on  this  proposed  requirement.  In 
essence,  they  were  evenly  divided 
between  those  for  and  against  the 
proposal.  Those  in  favor  of  the 
requirement  argued  that  eligible 
depositors  of  a  converting  State  Savings 
Bank  should  be  accorded  the  first 
priority  in  purchasing  stock  in  the 
conversion.  Those  opposed  asserted  that 
the  employees  make  the  bank  successful 
and.  thus,  should  be  accorded  the  first 


subscription  priority.  One  group 
commented  that  ESOP  participants  and 
eligible  depositors  should  share  priority 
on  a  pro  rata  basis. 

The  Board  does  not  disagree  that 
ESOPs  promote  greater  employee 
productivity  and  motivation  and  that 
the  employees  of  a  State  Savings  Bank 
should  be  permitted  to  benefit,  through 
the  purchase  of  subscription  stock  by  an 
ESOP,  in  the  bank's  mutual-to-stock 
conversion.  The  Board  continues  to 
believe,  however,  that,  under  general 
principles  of  fiduciary  duty,  ESOPs 
should  not  be  accorded  higher  purchase 
priority  rights  than  long-term 
depositors.  Thus,  the  Board  has  decided 
to  include  in  the  final  rule  the 
requirement  that  "eligible  depositors" 
be  accorded  a  higher  subscription 
priority  than  ESOPs. 

6.  Business  Plans 

The  Proposed  Rule  included  a 
requirement  that  State  Savings  Banks 
that  propose  to  undergo  a  mutual-to- 
stock  conversion  submit  a  business  plem 
including,  among  other  things,  a 
detailed  discussion  of  how  management 
intends  to  deploy  the  capital  raised 
through  the  sale  of  stock  in  the 
conversion,  expected  earnings  resulting 
fi'om  the  plan,  and  the  justification  for 
any  intended  stock  repurchases.  The 
FDIC  received  five  comments  on  this 
proposed  requirement.  All  agreed  that  a 
business  plan  should  be  reqtiired  in 
connection  with  a  proposed  mutual-to- 
stock  conversion  of  a  State  Savings 
Bank. 

As  indicated  in  the  Proposed  Rule,  for 
safety  and  soundness  purposes  the  FDIC 
must  know  the  institution's  business 
plan  for  post-conversion  operation, 
growth  and  investment  of  any  newly 
injected  capital.  The  reason  is  that 
institutions  converting  from  mutual 
form  undertake  a  major  restructuring 
that  possibly  could  lead  to  significant 
changes  in  the  nature  or  volume  of 
business  conducted.  Converted 
institutions  become  answerable  to 
shareholders  for  the  first  time,  and  the 
shareholders  are  concerned  with 
obtaining  reasonable  earnings  on  their 
investment. 

For  these  reasons  and  upon 
consideration  of  the  comments,  the 
Board  has  adopted  in  the  final  rule  the 
business  plan  requirements  of  the 
Proposed  Rule. 

7.  Steele  Repurchases 

The  Proposed  Rule  included  a 
provision  to  prohibit  State  Savings 
Banks  from  repurchasing  st(x:k  for  one 
year  following  the  bank's  conversion  to 
stock  form.  After  that  period  the  FDIC 
would  consider  such  proposed 


repurchases  rai  a  case-by-case  basis 
under  section  lS(i)(l)  of  the  FDI  Act  (12 
U.S.C  1828(i)(l))  (SecUon  imi 
Section  18(il  prohibits  state  nonmember 
banks  from  reducing  or  retiring  capital 
without  the  prior  consent  of  the  FDIC 

The  FDIC  received  several  comments 
on  this  issue,  the  majority  of  which 
opposed  stock  repiuchase  restrictions. 
Those  against  it  asserted  that  the 
inability  to  repurchase  stock  for  one 
year  would  constitute  an  imnecessary 
and  inappropriate  restriction  on  the 
abihty  of  officers  and  trustees  to  carry 
out  their  duty  to  maximize  the  value  of 
the  shares  of  the  bank.  Those  for  the 
restriction  stated  that  it  would  help 
prevent  insider  abuse.  One  state 
regulator  said  any  such  restriction 
should  be  determined  by  the  bank's 
primary  regulator. 

As  indicated  in  the  Proposed  Rule, 
the  Board  is  concerned  that  a  substantial 
stock  buyback  program  begun 
immediately  after  the  bank's  conversion 
to  stock  form  may  not  have  a  legitimate 
business  purpose  and  would  raise  issues 
about  whether  the  conversion  stock  was 
appropriately  valued.  The  Board  is  also 
concerned  that  a  recently  converted 
institution  have  a  capital  base  adequate 
to  safeguard  against  possible 
unexpected  losses  that  may  occiu  imder 
the  new  organizational  stmctiue.  Thus, 
upon  consideration  of  the  comments, 
the  Board  has  decided  to  implement  the 
one-year  restriction.  To  allow  for  some 
flexibility  in  this  respect,  however,  the 
final  rule  modifies  the  restriction  to 
allow  limited  stock  repurchases  up  to  5 
percent  during  the  first  year  where 
compelling  and  valid  business  reasons 
are  established.  This  would  give  the 
FDIC  the  expUcit  ability  to  permit 
repurchases  during  the  first  year  after 
the  conversion  where  it  is  in  the  best 
interests  of  the  bank  and  its 
shareholders.  All  proposed  stock 
repurchases  by  State  Saidngs  Banks  are 
considered  by  the  FDIC  on  a  case-by- 
case  basis  under  section  18(i). 

8.  Merger/Conversions 

In  some  cases  mutual  institutions 
convert  to  stock  ownership 
simultaneously  with  a  merger  or 
acquisition  transaction  with  another 
depository  institution  or  holding 
company.  This  is  generally  known  as  a 
merger/conversion.  In  merger/ 
conversions  depositors  of  the  converting 
institutions  obtain  the  right  to  purchase 
stock  in  the  acquiring  institutiou  and 
not  the  converting  savings  bank.  In 
exercising  its  fiduciary  responsibilities 
the  board  of  directors/trustees  of  a 
mutual  State  Savings  Bank  must  assiue 
that: 
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(1 )  The  value  of  the  converting 
institution  is  fairly  determined:  and 

(2)  That  value  is  distributed  to  the 
proper  constituents  of  the  bank. 

As  indicated  in  the  Proposed  Rule, 
based  on  the  proposed  conversions  the 
FDIC  has  reviewed  in  the  recent  past 
and  other  mei^ger  conversions  it  has 
studied,  the  Board  has  c^)served  that,  in 
virtually  evray  merger  conversion,  the 
acquiring  institution  has  captured  a 
large  portion  of  the  value  of  the 
converting  institution.  It  has  not  been 
imconunon  in  merger/ctmversions  for 
the  management  of  the  converting 
mutual  institution  to  receive  extremely 
generous  compensation  and  benefit 
packages.  Thus,  an  apparent  conflict  of 
interest  exists:  whether  the  management 
of  a  mutual  institution  is  opting  for  a 
merger/conversion,  instead  of  a 
standard  conversion  or  no  conversion  at 
all.  based  on  the  best  interests  of  the 
institution  and  its  depositors  or  in 
response  to  the  level  of  benefits  offered 
to  management  by  the  acquiring  entity. 
As  noted  in  the  preamble  to  the  Interim 
Rule  and  iii  the  Proposed  Rule,  there 
have  been  numerous  complaints  by 
depositors  and  others  that  permitting 
healthy  mutual  savings  banks  to  be 
acquired  by  means  of  a  merger/ 
conversion  has  resulted  in  some  savings 
bank  insiders  putting  their  interests 
ahead  of  the  interests  of  the  converting 
bank  and  its  constituents. 

In  the  Proposed  Rule,  the  FDIC 
requested  specific  conunent  on  this 
topic  and  specifically  whether  a 
moratorium  should  be  placed  on 
merger/conversions  involving 
sufficiently  capitalized  State  Savings 
Banks.  Most  of  those  who  commented 
on  the  issue  said  the  FDIC  should  not 
prohibit  merger/conversions  and  that 
the  FDIC  should  review  such  proposed 
transactions  on  a  case-by-case  basis.  A 
bank  holding  company  commented  that 
merger/conversions  are  desirable 
because  they  increase  competition  in 
the  industry  and  support  safety  and 
soundness.  It  noted  that  state  law  is  the 
"proper  authority"  to  regidate 
management  compensation  issues  in 
merger/conversions.  A  state  banking 
and  thrift  regulator  suggested  that  the 
FDIC  and  OTS  collaborate  in  a  joint 
determination  on  whether  merger/ 
conversions  will  be  approved  in  the 
future  and,  if  so,  adopt  specific 
requirements  to  provide  parity  among 
savings  associations  and  savings  banks. 
A  state  banking  and  thrift  industry  trade 
group  recommended  that  merger/ 
conversions  be  permitted  only  in  the 
case  of  imdercapitahzed  institutions  or 
at  the  discretion  of  the  regulators  on  a 
case-by-case  basis.  A  law  firm 
commented  that  the  FDIC  should 


publish  die  criteria  that  it  intends  to  use 
in  evaluating  proposals.  Another 
suggested  diat  the  OTS  and  the  FDIC 
take  the  same  apprt>ach  to  merger/ 
conversions. 

Others  expressed  general  opposition 
to  merger/conversions.  A  national 
consumer  group  said  merger/ 
conversions  should  be  prohibited.  An 
individual  commented  that  merger/ 
conversions  should  not  be  allowed 
because  they  "only  serve  management's 
interests  and  not  the  depositors  ".  He 
suggested  that  any  merger  take  place 
only  after  an  initial  "free-standing" 
standard  conversion.  A  national  banking 
and  thrift  indxistry  trade  group  said  it 
would  not  oppose  a  "regulatory  pause 
by  the  FDIC  to  evaluate  its  rules 
governing  merger/conversions". 

Upon  consideration  of  the  comments 
and  based  on  the  factors  discussed 
above,  the  Board  continues  to  believe 
that  merger/conversions  should,  in  most 
cases,  be  permitted  only  in  situations 
where  a  State  Savings  Bank  is 
"imdercapitahzed"  "significantly 
undercapitalized"  or  "critically 
undercapitalized",  as  defined  in  the 
FDIC's  capital  maintenance  regulations. 
The  Board  still  believes,  however,  that 
it  is  imnecessary  at  this  time  to  impose 
a  blanket  prohibition  on  non- 
supervisory  mergr.r/con versions.  Such 
merger/conversions  may  be  considered 
in  situations  where  the  value  of  a  State 
Savings  Bank  is  determined  in  a  fair 
manner  and  that  value  is  delivered  to 
the  rightful  recipients,  as  determined  by 
the  directors/trustees  of  the  bank  in  the 
proper  exercise  of  their  fiduciary 
responsibilities  under  the  applicable 
state  law.  In  no  instance  will  an 
acquiring  institution  be  considered  a 
rightful  recipient. 

In  response  to  comments  requesting 
that  the  FDIC  specify,  in  its  mutual-to- 
stock  conversion  regulations,  the  terms 
and  conditions  of  a  merger/conversion 
that  would  be  acceptable  to  the  FDIC, 
the  FDIC  notes  only  the  general  criteria 
that:  (1)  The  value  of  the  converting 
institution  be  fairly  detemiined,  and  (2) 
the  value  be  proposed  to  be  distributed 
to  the  proper  constituents  of  the  bank. 
Industry  innovation  is  encouraged  in 
this  regard.  State  law  factors  also  are  an 
important  consideration.  As  noted 
above,  because  historically  merger/ 
conversions  have  been  a  source  of 
considerable  insider  abuse,  the  FDIC 
will  continue  to  closely  scrutinize  such 
proposed  transactions,  particularly  for 
potential  breaches  of  fiduciary  duty. 

Owing  to  the  same  historical  concerns 
in  this  area,  the  OTS  Revisions  continue 
to  prohibit  non-super\isory  merger/ 
conversions.  In  response  to  the 
comment  that  the  FDIC  and  the  OTS 
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adopt  similar  regulations  on  merger/ 
conversions,  the  FDIC  notes  that,  in  its 
conversion  regulations,  the  OTS  retains 
its  general  waiver  authority  to  permit  a 
merger/conversion  imder  the 
appropriate  circumstances.  Thus,  the 
OTS  approach  (that  it  would  not 
prohibit  a  non-supervisory  merger/ 
conversion  in  certain  circumstances)  is 
consistent  with  the  FDIC's  approach  of 
considering  merger/conversions  on  a 
case-by-case  basis. 

9.  Convenience  and  Needs 

As  specified  in  the  Interim  Final  Rule, 
one  of  the  factors  the  FDIC  currently 
considers  in  reviewing  proposed 
conversions  of  State  Savings  Banks  is 
"the  extent  of  any  existing  and  planned 
contributions  to  or  investments  in  the 
community".  In  the  Proposed  Rule,  the 
Board  requested  specific  comment  on 
whether  the  FDIC  could  and  should 
consider  imposing  a  convenience-and- 
needs  requirement  in  connection  with 
the  mutual-to-stock  conversions  of  State 
Savings  Banks. 

The  FDIC  received  eight  comments  on 
this  issue.  Generally,  they  were  evenly 
divided.  Some  argued  that  a 
convenience-and-needs  requirement 
should  not  be  imposed  because  a 
conversion  involves  only  a  financial 
recapitalization  and  not  a  change  in 
services.  Others  said  they  favored  such 
a  requirement.  Two  comments  that 
opposed  the  proposal  question  sd  the 
FDIC's  legal  authority  to  impose  such  a 
requirement  They  also  noted  that  the 
FDIC  has  ample  opportunity  to  review 
a  savings  bank's  CRA  performance  in 
the  context  of  a  post-conversion  CRA 
evaluation.  One  commenter  suggested 
that  it  was  a  legislative,  not  a  regulatory, 
matter. 

Based  on  the  comments  received  and 
an  internal  review  of  this  issue,  the 
Board  has  decided  to  consider,  as  part 
of  its  review  of  proposed  mutual-to- 
stock  conversions  of  State  Savings 
Banks,  how  the  bank  intends  to  sen,  e. 
or  continue  to  serve,  the  convenience 
and  needs  of  its  community.  This 
provision  adds  a  convenience-and- 
needs  component  to  the  factors  the  FDIC 
considers  in  reviewing  proposed 
conversions  of  State  Savings  Banks,  but 
does  not  impose  a  convenience-and- 
needs  or  CRA  requirement  upon  banks 
proposing  to  convert.  In  that  regard,  the 
FDIC  will  review  the  bank's  business 
plan  to  determine  how  the  bank  intends 
to  serve,  or  continue  to  serve,  the  needs 
of  its  community.  The  final  rule  amends 
the  applicable  provision  in  the  Interim 
Final  Rule  to  state  that  the  FDIC  will 
"consider  the  bank's  plans  to  fulfill  its 
commitment  to  serving  the  convenience 
and  needs  of  its  community".  To  avoid 
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confusion  about  whether  a  converting 
bank  is  required  to  use  conversion 
proceeds  for  community  purposes,  the 
reference  in  the  Interim  Final  Rule  to 
"planned  contributions  or  investments 
in  the  community"  is  deleted. 

Also,  as  indicated  in  the  Proposed 
Rule,  the  "convenience  and  n^ds  of  the 
community  to  be  served"  by  the 
applicant  is  one  of  the  statutory  factors 
required  to  be  considered  by  the  Board 
in  acting  on  applications  for  deposit 
insiuance  (12  U.S.C.  1816).  Thus,  in 
connection  with  the  review  of  mutual 
holding  company  reorganizations  of 
insured  depository  institutions — in 
which  a  deposit  insurance  application  is 
required  to  be  filed  with  the  FDIC — ^the 
FDIC  already  does,  and  will  continue  to. 
apply  a  convenience-and-needs  test. 

10.  Comparison  With  OTS  Regulations 

The  requirements  imposed  by  the 
final  rule  essentially  parallel  the  OTS 
Revisions.  As  indicated  in  the  Proposed 
Rule,  there  are  niunerous  other 
provisions  in  the  OTS'  mutual-to-stock 
conversion  regulations  (12  CFR  563b) 
that  are  not  included  in  either  the  FDIC 
Interim  Rule  or  the  Proposed  Rule. 
Those  OTS  regulations  include  specific 
and  detailed  requirements  on,  among 
other  things:  Items  to  be  included  in  the 
plan  of  conversion,  stock  purchase 
priorities,  percentage  limitations  on 
stock  purchases  and  MRPs,  proxy 
solicitation  and  the  form  and  content  of 
proxy  statements,  the  form  and  content 
of  offering  circulars,  accounting  rules, 
liquidation  accounts,  notices  of  filing, 
availability  of  conversion  documents 
and  pricing  and  sale  of  securities.  In  the 
Proposed  Rule  the  FDIC  requested 
specific  comment  on  whether,  in  order 
to  achieve  greater  uniformity  with  the 
OTS's  conversion  regulations,  the 
FDIC's  conversion  regulations  should  be 
expanded  to  match  the  scope  and  depth 
of  the  OTS  rules. 

The  FDIC  received  very  few 
comments  on  this  issue.  One  argued 
that,  because  conversions  overall  are  a 
matter  of  state  law,  the  FDIC  should  not 
issue  detailed,  OTS-type  regulations.  A 
national  consumer  group  argued  that  the 
FDIC  regulations  should  be  as 
encompassing  as  the  OTS'.  A  law  firm 
commented  that  the  FDIC  regulations 
should  include  the  anti-takeover 
provisions  in  the  OTS  rules. 

The  Board  continues  to  believe  that 
the  requirements  imposed  by  the  final 
rule  will  enable  the  FDIC,  in  accordance 
with  its  governing  statutes,  to  monitor 
the  conversions  of  State  Savings  Banks 
for  issues  involving  safety  and 
soundness,  fiduciary  dutv  and 
violations  of  law.  Under  the  final  rule, 
the  FDIC  will  continue  to  use  the  OTS 


regulations  as  a  fi^me  of  reference  in 
reviewing  proposed  mutual-to-stock 
conversions  of  State  Savings  Banks.  The 
FDIC  also  will  continue  to  look  to  the 
applicable  state  law  and  regulations  in 
reviewing  proposed  conversions.  The 
FDIC  has  a  different  statutory  basis  for 
exercising  its  authority  in  this  area  than 
does  the  OTS  and  has  not  identified  a 
need  to  adopt  a  more  comprehensive  set 
of  regulations  addressing  all  aspects  of 
the  mutual-to-stock  conversion  process. 

11.  Mutual  Holding  Companies 

The  Proposed  Rule  provided  that  the 
FDIC's  mutual-to-stock  conversion 
regulations  also  would  apply,  to' the 
extent  appropriate,  to  reorganizations  of 
State  Savings  Banks  into  the  mutual 
holding  company  form  of  ownership. 
The  FDIC  received  few  comments  on  the 
applicability  of  the  Proposed  Rule  to 
mutual  holding  company 
reorganizations  and  corresponding 
issuances  of  stock.  One  said  that  the 
final  rule  should  either  provide  special 
rules  for  mutual  holding  companies  or 
defer  to  state  laws  on  such 
reorganizations/conversions.  Another 
person  noted  that  the  Proposed  Rule 
was  unclear  to  what  extent,  if  any.  the 
FDIC  would  rely  on  OTS  regulations 
regarding  mutual  holding  company 
reorganizations.  The  FDIC  also  received 
three  conunents  that  mutual  holding 
companies  should  not  be  prohibited 
from  waiving  rights  to  dividends  paid 
by  the  subsidiary  State  Savings  Bank. 

The  final  rule  retains  the  statement 
included  in  the  Proposed  Rule  that  the 
FDIC's  mutual-to-stock  conversion  rules 
apply,  where  appropriate,  to  mutual 
holding  company  reorganizations  of 
State  Savings  Banks.  The  Board 
continues  to  believe  that  the  FDIC's 
rules  on  mutual-to-stock  conversions  of 
State  Savings  Banks  should  apply, 
where  applicable,  when  a  State  Savings 
Bank  reorganizes  into  the  mutual 
holding  company  form  of  ownership. 
The  valuation  and  insider  benefits 
issues  in  mutual  holding  company 
reorganizations  are  essentially  the  same 
issues  present  in  standard  mutual-to- 
stock  conversions.  Thus,  the  FDIC  has 
the  same  concerns  about  safety  and 
soundness,  breaches  of  fiduciary  duty 
and  other  violations  of  law  in  the 
context  of  mutual  holding  company 
reorganizations  as  it  does  regarding 
traditional  mutual-to-stock  conversions. 
In  this  connection,  the  FDIC  vdll  use  the 
applicable  state  law  and  the  regulations 
issued  by  the  OTS  (12  CFR  575)  as  a 
frame  of  reference  for  reviewing 
proposed  State  Savings  Bank  mutual 
holding  company  reorganizations  and 
(contemporaneous  and  post- 
reorganization)  stock  issuances.  ' 


The  FDIC  also  is  directly  involved  in 
the  mutual  holding  company 
reorganizations  of  federal  and  state 
savings  associations.  That  involvement 
entails  FDIC  action  on  the  application 
for  deposit  insiuance  required  to  be 
filed  with  the  FDIC  in  such  transactions 
for  the  de  novo  stock  depository 
institution  organized  to  facilitate  the 
reorganization.  In  acting  on  applications 
for  deposit  insurance  the  FDIC  must 
consider  the  factors  listed  in  section  6 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1816),  one  of  which  is  the 
"general  character  and  fitness  of  the 
management  of  the  depository 
institution".  In  the  course  of  that  review 
the  FDIC  considers,  among  other  things. 
the  same  issues  of  fiduciary  duty  that  it 
considers  in  reviewing  proposed 
mutual-to-stock  conversions  of  State 
Savings  Banks. 

Because  of  the  typical 
interrelationship  between  the 
management  of  a  mutual  holding 
company  and  its  subsidiary  bank,  the 
FDIC  will  closely  scrutinize  for 
potential  conflicts  of  interest  mutual 
holding  company  reorganizations  of 
State  Savings  Banks  and  stock  issuances 
simultaneous  with  or  subsequent  to  a 
mutual  holding  company 
reorganization. 

In  that  connection,  as  noted  above, 
the  FDIC  received  3  comments  that  a 
mutual  holding  company  should  not  be 
prohibited  bom  waiving  rights  to 
dividends  .paid  by  its  subsidiary  insured 
depositoiy  institution.  Retaining  at  the 
insured  institution  level  dividends  that 
otherwise  would  go  to  the  mutual 
holding  company  increases  the 
ovraership  interests  of  the  minority 
owners  of  the  depository  institution. 
Conversely,  the  owners  of  the  mutual 
holding  company  lose  an  Interest  in 
dividends  that  otherwise  would  be  paid 
to  them.  This  raises  a  conflict-of-interest 
issue  where  the  directors/trustees  of  the 
mutual  holding  company,  who  request 
the  dividend  waiver,  also  are  the 
minority  shareholders  of  the  subsidiary 
depository  institution  inasmuch  as  they 
will  personally  benefit  fiijm  the  waiver. 

The  Board  believes  that  an  efibctive 
way  to  address  this  apparent  conflict  of 
interest  is  to  condition  the  FDICs 
decision  not  to  object  to  a  proposed 
mutual  holding  company  reorganization 
(of  a  State  Savings  Bank)  or  deny  a 
deposit  insurance  application  (in 
proposed  mutual  holding  company 
reorganizations  of  savings  associations) 
on  such  waived  dividends  not  being 
available  for  any  distribution  to 
minority  shareholders.  The  FDIC 
intends  to  consider,  on  a  case-by-case 
basis,  imposing  such  a  condition  in  all 
mutual  holding  company 


PBorganizatiqps  of  State  Savings  Banks, 
as  well  as  in  all  deposit  insurance 
appbcations  filed  in  connection  with 
mutual  holding  company 
reorganizations. 

12.  Securities  IXsclosure  and  Proxy 
Statement  Issues 

The  FDIC  received  a  few  comments 
suggesting  that  the  FDIC  indicate  the 
standards  it  uses  in  reviewiitg  the 
seciuities  disclosure  documents  and 
proxy  materials  involved  in  conversions 
of  State  Savings  Banks.  The  Board 
believes  that  fiill  and  meaningful 
disclosure  to  all  parties  is  a  critical 
element  underljing  the  fairness  of  a 
proposed  conversion.  Existing 
depositors  and  potential  investors 
should  be  provided  wth  readily 
understandable  disclosures  of  material 
facts  and  information  as  a  basis  for 
reaching  an  informed  decision  to  vote  or 
participate  in  the  conversion. 

It  is  the  responsibility  of  the  State 
Savings  Bank  proposing  to  convert  to 
stock  form  to  prepare  offering  and  proxy 
materials  in  accordance  with  acceptable 
disclosure  standards  for  the  industry.  At 
a  minimum,  the  notice  of  propyosed 
conversion  filed  vdth  the  FDIC  should 
include  offering  and  proxy  materials 
that  disclose  the  fects  and 
considerations  sufficient  to  allow  an 
interested  recipient  to  make  informed 
decisions  on  voting  on  the  plan  of 
conversion  and/or  purchasing  stock  in 
the  conversion.  The  State  Savings  Bank 
may  choose  whether  to  provide  to  the 
FTHC  the  minimum  disclosures  in 
separate  doomients  or  in  a  "wrap 
around"  form  with  the  proxy  statement 
attached. 

The  disclosure  materials  provided  to 
the  FDIC  generally  should  consist  ofc  (1) 
A  proxy  statement  to  solicit  proxies  for 
a  depositors'  or  members'  special 
meeting  to  vote  on  the  plan  of 
conversion,  and  (2)  an  offiering  circular 
to  be  used  in  a  subscription  and 
commimity  offering  of  the  newly 
created  stock  institution's  common 
stock.  In  addition,  the  FDIC  staff 
revievirs  financial  disclosiues  to  check 
conformance  with  generally  accepted 
accounting  principles. 

Also,  the  FDIC  reviews  disclosure 
materials  for  several  different  types  of 
mutual-to-stock  conversions  and  mutual 
holding  company  reorganizations.  These 
include: 

(1)  The  formation  of  a  new  stock 
financial  institution  which  is  the 
successor  to  the  mutual  financial 
institution,  and  which  conducts  a 
subscription  and  community  offering  of 
its  common  stock; 

(2)  The  formation  of  a  stock  holding 
company  which  is  the  owner  of  a  newly 


created  successor  ^ock  financial 
institution  and  which  conducts  a 
subscription  and  community  offering  of 
the  holding  company's  common  stock; 
and 

(3)  The  formation  of  a  mutual  holding 
company  which  owns  a  majority 
intere^  in  a  newly  created  successor 
stock  financial  institution  and  which 
generally  conducts  a  subscription  and 
community  offering  of  a  minority 
interest  in  such  subsidiary's  common 
stock. 

13.  Other  Comments 

Two  law  firms  suggested  that  the 
FDIC's  review  time  on  conversion 
notices  be  reduced  from  60  days  to  45 
days  because  of  the  potential  that 
financial  iidbrmation  might  become 
"stale"  under  rules  issued  by  the 
Securities  and  Exchange  Commission 
and  the  converting  institution  would 
have  to  go  through  the  expense  of 
producing  updated  financial  statemente. 

Since  the  issuance  of  the  Interim 
Final  Rule  in  February  1994  the  FT»C 
has  considered  numerous  proposed 
conversions.  Its  experience  to  date 
indicates,  generally,  that  the  time 
periods  of  §  303.15  do  not  conflict  with 
the  conversion-review  time  periods  of 
other  applicable  state  and  federal 
regulators.  The  FDIC  mil  continue  to 
process  notices  of  proposed  mutual-to- 
stock  conversions  as  expeditiously  as 
possible,  but  will  retain  the  current  fiO- 
day  time  periods  in  §  303.15.  As 
discussed  below,  the  final  nUe  also 
includes  an  alternative  time  limit  of  up 
to  20  days  after  the  last  applicable  state 
or  other  federal  regulator  has  acted  on 
the  proposed  transaction. 

V.  Explanation  of  the  Final  Rule 

1.  Overview 

The  final  rule  adopts,  with  certain 
modifications,  the  provisions  of  the 
Interim  Final  Rule  and  the  Proposed 
Rule.  Thus,  it  imposes  certain 
substantive  and  procedural 
requirements  upon  State  Sav'mgs  Banks 
that  propose  to  undergo  mutual-to-stock 
conversions.  The  Board  has  decided  that 
it  is  necessary  to  issue  the  final  rule  to 
safeguard  against  potential  safety-and- 
soundness  problems,  breaches  of 
fiduciary  duty  and  other  violations  of 
law  in  mutual-to-stock  conversions  of 
State  Savings  Banks.  As  part  of  the 
issuance  of  the  final  rule,  the  Board  is 
withdrawing  the  Proposed  Policy 
Statement.  That  issuance  served  as  a 
vehicle  for  the  FDIC  to  obtain  public 
comment  on  issues  involved  in  mutual- 
to-stock  conversions  and  the 
appropriate  role  for  the  FDIC  in  the 
process. 
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The  final  rule  will  apply  to  all  notices 
of  proposed  conversions  (and  mutual 
holding  company  reorganizations)  filed 
with  the  FDIC  on  and  after  January  1. 
1995.  Until  that  time,  the  FDIC  intends 
to  continue  to  use  the  case-by-case 
methodology  explained  in  the  Interim 
Rule  in  reviewing  notices  of  proposed 
conversions  of  State  Savings  Banks. 
Under  the  final  rule  the  FDIC  intends  to 
continue  to  use  a  case-by-case  approach 
in  reviewing  aspects  of  proposed 
conversions  that  are  outside  the  scope  of 
the  specific  requirements  in  the  final 
rule.  As  part  of  that  review  the  FDIC 
will  consider  the  applicable  state  laws 
and  regulations  and  relevant  OTS 
regulations.  The  overall  determinant  in 
the  FDlC's  consideration  of  proposed 
conversions  of  State  Savings  Banks  will 
be  whether  the  proposal  raises  concerns 
about  safety  and  soundness,  breaches  of 
fiduciary  duty  and  violations  of  law. 

2.  Notice  Requirements 

As  required  by  the  Interim  Final  Rule, 
the  final  rule  requires  State  Savings 
Banks  that  propose  fo  convert  to  stock 
ownership  to  file  with  the  FDIC  a  notice 
of  intent  to  convert  to  stock  form 
consisting  of  a  description  of  the 
proposed  conversion  accompanied  by  a 
copy  of  all  documents  and  application 
materials  filed  with  the  applicable  state 
and  federal  regulators.  The  notice  may 
be  in  letter  form  and  must  be  provided 
to  the  FDIC  (along  with  copies  of  the 
application  materials)  at  the  same  time 
the  application  materials  are  filed  with 
the  institution's  primary  state  regulator. 
State  Savings  Banks  are  prohibited  from 
converting  to  stock  form  without 
complying  with  the  substantive  and 
procedural  requirements  of  the  final 
rule. 

The  FDIC  will  continue  to  review  all 
conversion  materials  regarding  State 
Savings  Banks  with  a  special  interest  in: 
the  use  of  the  proceeds  from  the  sale  of 
stock,  as  prescribed  in  the  business 
plan;  the  adequacy  of  the  disclosure 
materials;  the  participation  of  depositors 
in  approving  the  transaction;  the  form  of 
the  proxy  statement  required  for  the 
vote  of  the  depositors/members  on  the 
conversion;  any  increased  compensation 
and  other  remuneration  (including  stock 
grants,  stock  option  rights  and  other 
similar  benefits)  to  be  obtained  by 
officers  and  directors/trustees  of  the 
bank  in  connection  with  the  conversion; 
the  adequacy  and  independence  of  the 
appraisal  of  the  value  of  the  mutual 
savings  bank  for  purposesof 
determining  the  price  of  the  shares  of 
stock  to  be  sold;  the  process  by  which 
the  bank's  directors/trustees  approved 
the  appraisal,  the  pricing  of  the  stock 
and  the  compensation  arrangements  for 


insiders;  the  nattue  and  anportionment 
of  stock  subscription  righo;  and  the 
bank's  plans  to  fulfill  its  commitment  to 
serving  the  convenience  and  needs  of  its 
community. 

The  FDIC  generally  expects  proposed 
conversions  to  substantially  satisfy  the 
standards  found  in  the  mutual-to-stock 
conversions  regulations  of  the  OTS  (12 
CFR  Part  563b).  Any  variance  from 
those  regulations  will  be  closely 
scrutinized.  Compliance  with  OTS 
requirements  will  not,  however, 
necessarily  be  sufficient  for  FDIC 
regulatory  purposes. 

A  bank's  notice  to  the  FDIC  will  not 
be  deemed  complete  until  the  State 
Savings  Bank  provides  the  materials 
required  by  the  final  rule,  including  any 
materials  specifically  requested  by  the 
FDIC  after  the  bank's  initial  submission. 
The  FDIC  will  notify  the  institution 
when  the  notice  is  complete.  The  FDIC 
will  issue  to  the  converting  bank  a 
notice  of  intent  not  to  object  to  the 
proposed  conversion,  if  the  FDIC 
determines  that  the  proposed 
conversion  would  not  pose  a  risk  to  the 
safety  and  soundness  of  the  bank, 
violate  any  law  or  regulation  or  present 
a  breach  of  fiducianr  duty. 

The  Interim  Final  Rule  currently 
provides  that  when  the  FDIC  intends  to 
object  to  a  proposed  mutual-to-stock 
conversion  of  a  State  Savings  Bank  it 
must  do  so  within  60  days  of  receiving 
a  complete  notice  of  the  proposed 
conversion.  The  FDIC,  in  its  discretion, 
may  extend  the  initial  60-day  period  by 
another  60  days.  The  Interim  Final  Rule 
also  provides  that,  if  the  FDIC  fails  to 
object  to  a  proposed  conversion  within 
those  prescribed  periods,  an  institution 
may  consummate  the  proposed 
conversion. 

Upon  consideration  of  numerous 
proposed  conversions  since  the  issuance 
of  the  Interim  Final  Rule,  the  Board  has 
found  that,  in  some  cases,  the  maximimi 
120-day  period  prescribed  in  the  Interim 
Final  Rule  is  about  to  expire  before  the 
applicable  state  or  other  federal 
regulator(s)  (who  also  must  act  on  the 
proposed  transaction)  has  or  have  acted 
on  the  proposed  conversion.  In  order  to 
provide  the  FDIC  with  sufficient  time  to 
act  on  a  proposed  conversion,  the  Board 
has  included  in  the  final  rule  an 
alternative  time  limit  of  up  to  20  days 
after  the  last  applicable  state  or  other 
federal  regulator  has  acted  on  the 
proposed  transaction. 

-3.  Appraisals 

The  final  rule  requires  that  a  full 
appraisal  be  provided  to  the  FDIC  in  a 
proposed  mutual-to-stock  conversion  of 
a  State  Savings  Bank,  and  that  the 
appraisal  report  be  prepared  by  an 


independent  appraiser  and  include  a 
complete  and  detailed  description  of  the 
elements  that  make  up  the  report,  the 
justification  for  the  methodology 
employed  and  sufficient  support  for  the 
conclusions  reached  therein.  This 
includes  a  full  discussion  of  the 
applicability  of  each  peer  group  member 
and  documented  analytical  evidence 
supporting  any  variance  (above  or 
below)  the  converting  institution  may 
have  fit>m  the  peer  group  statistics. 

The  FDIC  requires  a  complete  analysis 
of  the  institution's  pro  forma  earnings 
which  should  include  the  bank's  full 
potential  once  it  fully  deploys  the  new 
capital  pursuant  to  its  business  plan.  In 
reviewing  appraisal  reports  the  FDIC 
will  continue  to  consider  the  appraisal 
standards  and  guidelines,  if  any,  of  the 
applicable  state  and/or  the  appraisal 
guidelines  issued  by  the  OTS  and  the 
USPAP. 

4.  Voting  Requirement  and  Prohibition 
on  the  Use  of  Running  Proxies 

The  final  rule  requires  that  a  proposed 
conversion  be  approved  by  a  vote  of  at 
least  a  majority  of  the  bank's  depositors 
and,  as  reasonably  determined  by  the 
bank's  directors  or  trustees,  other 
stakeholders  of  the  bank  who  are 
entitled  to  vote  on  the  conversion, 
unless  the  applicable  state  law  requires 
a  higher  percentage,  in  which  case  the 
hi^er  percentage  must  be  used.  The 
final  rule  also  prohibits  the  use  of 
running  proxies  in  mutual-to-stock 
conversions  of  State  Savings  Banks. 

5.  Restrictions  on  Management  Stock 
Benefit  and  MRPs 

The  final  rule  provides  that  no 
converted  savings  bank  shall,  for  one 
year  from  the  date  of  the  conversion, 
implement  a  stock  option  plan  or 
management  or  employee  stock  benefit 
plan,  other  than  a  tax-qualified 
employee  stock  ownership  plan,  unless: 
each  of  the  plans  is  fully  disclosed  in 
the  proxy  solicitation  and  conversion 
stock  offering  materials;  all  such  plans 
are  approved  by  a  majority  of  the  bank's 
stockbolders,  or  in  the  case  of  a  recently 
formed  holding  company,  its 
stockholders,  prior  to  implementation  at 
a  duly  called  meeting  of  shareholders, 
either  annual  or  special,  to  be  held  no 
sooner  than  six  months  after  the 
completion  of  the  conversion;  in  the 
case  of  a  savings  bank  subsidiary  of  a 
mutual  holding  company,  all  such  plans 
are  approved  by  a  majority  of 
stockholders  other  than  its  parent 
mutual  holding  company  prior  to 
implementation  at  any  duly  called 
meeting  of  shareholders,  either  annual 
or  special,  to  be  held  no  sooner  than  six 
months  after  the  stock  issuance;  for 


stock  option  plans,  stock  options  are 
granted  at  no  lower  than  the  market 
price  at  which  the  stock  is  trading  at  the 
time  of  grant;  and  for  management  or 
employee  stock  benefit  plans,  no 
conversion  stock  is  used  to  fund  the 
plans. 

The  MRP  restrictions  do  not  include 
specific  percentage  limitations.  The 
FDIC  will  continue  to  look  to  MRP 
percentage  limitations  in  the  appUcable 
state  law  and  regulations,  as  well  as  in 
the  OTS  regulations,  as  a  frame  of 
reference  for  reviewing  proposed 
conversions  of  State  Savings  Banks.  The 
FDIC  will  presume  Uiat  MRPs  that  do 
not  conform  with  the  applicable  OTS 
MRP  limitations  constitute  excessive 
insider  benefits  and  thereby  evidence  a 
breach  of  the  board  of  directors'  or 
tirustees*  fiduciary  responsibility.  Bank 
management  would  have  the  burden  of 
convincing  the  FDIC  otherwise. 

6.  Eligibility  Record  Date  and  Priority  of 
Employee  Stock  Ownership  Plans 
(ESOPs) 

A.  Ehgibility  Record  Date 
The  final  rule  requires  that  the 

eligibility  record  date  for  determining 
stock  subscription  rights  be  no  less  than 
one  year  prior  to  the  date  the  board  of 
directors/trustees  approves  the  plan  of 
conversicHi  to  convert  bom  the  mutual 
to  stock  form  of  ownership. 

B.  Priority  for  ESOPs 

The  final  rule  requires  that  "eligible 
depositors"  be  accorded  a  higher 
subscription  priority  than  ESOPs. 
"Eligible  depositors"  are  defined  as 
depositors  holding  qualifying  deposits 
at  the  bank  as  of  a  date  designated  in  the 
bank's  plan  of  conversion  that  is  not  less 
than  one  year  prior  to  the  date  of 
adoption  of  the  plan  of  conversion  by 
the  converting  bank's  board  of  directors/ 
trustees. 

7.  Submission  of  Business  Plans 

The  final  rule  requires  that  State 
Savings  Banks  that  propose  to  undergo 
a  mutual-to-stock  conversion  submit  a 
business  plan  which  must  include,  in 
part,  a  detailed  discussion  of  how  the 
capital  acquired  in  the  conversion  will 
be  used,  expected  earnings  resulting 
from  the  plan  and  a  justification  for  any 
proposed  stock  repurchases. 

8.  Post-Conversion  Stock  Repurchases 

The  final  rule  provides  that  an 
insured  mutual  state  savings  bank  that 
has  converted  from  the  mutual  to  stock 
form  of  ownership  may  not  repurchase 
its  capital  stock  within  one  year 
following  the  date  of  its  conversion  to 
stock  form,  except  that  stock 
repurchases  of  no  greater  than  5%  of  the 
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bank's  outstanding  capital  stock  may  be 
repurchased  during  this  one-year  period 
where  compeUing  and  valid  business 
reasons  are  estabUshed,  to  the 
satisfaction  of  the  FDIC.  Any  stock 
repurchases  are  subject  to  the 
requirements  of  Section  18(i). 

9.  Mutual  Holding  Companies 

The  final  rule  retains  the  statement 
included  in  the  Proposed  Rule  that  the 
FDIC's  mutual-to-stock  conversion  rules 
apply,  where  appropriate,  to  mutual 
holding  company  reorganizations  of 
State  Savings  Banks.  The  FDIC  will  use 
the  applicable  state  law  and  the 
regulations  issued  by  the  OTS  (12  CFR 
575)  as  a  fi^me  of  reference  for 
reviewing  proposed  State  Savings  Bank 
mutual  holding  company 
reorganizations  and  (contemporaneous 
and  post-reorganization)  stock 
issuances. 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  Banking,  Reporting 
and  recordkeeping  requirements. 
Savings  associations. 

12  CFR  Part  333 

Banks,  Banking,  Corporate  powers. 

Accordingly,  the  interim  rule 
amending  12  CFR  Part  303  which  was 
published  at  59  FR  7194  on  February  15, 
1994,  is  adopted  as  a  final  rule  with 
changes  and  12  CFR  Part  333  is 
amended  as  follows: 

PART  30»-APPLICATIONS, 
REQUESTS,  SUBMITTALS, 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378, 1813, 1815, 1816, 
1817(aK2}(b),  1817(1),  1818, 1819  ("Seventh", 
"Eighth"  and  "Tenth").  1828, 1831e.  1831o, 
1831p-l(a);  15  U.S.C  1607. 

2.  Section  303.15  is  revised  to  read  as 
follows: 

§  303.1 5    Mutual-to-stock  conversions  of 
mutually  owned  state-chartered  savings 
t>anks.  ^ 

(a)  Prior  notice  requirement.  In 
addition  to  complying  with  the 
substantive  requirements  in  §  333.4  of 
this  chapter,  an  insiued  state-chartered 
mutually  owned  savings  bank  that 
proposes  to  convert  from  mutual  to 
stock  form  shall  file  with  the  FDIC  a 
notice  of  intent  to  convert  to  stock  form 
and  copies  of  all  documents  filed  with 


state  and  federal  banking  and/or 
securities  regulators  in  connection  with 
the  proposed  conversion.  An  institution 
that  is  in  the  process  of  converting  to 
stock  form  that  has  filed  a  proposed 
stock  conversion  application  with  the 
applicable  state  and  federal  regulators 
(or  otherwise  has  initiated  a  stock 
conversion)  prior  to  the  effective  date  of 
this  section  shall  file  the  required 
materials  with  the  FDIC  as  soon  as 
practicable.  An  insiu^d  mutual  savings 
bank  chartered  by  a  state  that  does  not 
require  the  filing  of  appUcation 
materials  to  convert  from  mutual  to 
stock  form  that  proposes  to  convert  to 
the  stock  form  shall  notify  the  FDIC  of 
the  prbposed  conversion  and  provide 
the  materials  requested  by  the  FDIC. 

(b)  Content  and  filing  of  notice--{1) 
Content  of  notice.  The  notice  required  to 
be  filed  under  paragraph  (a)  of  this 
section  shall  provide  a  description  of 
the  proposed  conversion  and  include  a 
copy  of  all  notices  or  appUcations 
concerning  the  proposed  conversion, 
including  all  attachments  or  appendices 
thereto,  that  have  been  filed  with  any 
state  and  federal  banking  and/or 
securities  regulators.  Copies  of  all 
agreements  entered  into  as  part  of  the 
mutual-to-stock  conversion  between  the 
institution,  its  officers,  directors/ 
trustees  and  any  other  institution  and/ 
or  its  successors  also  must  be  provided. 

(2)  Filing  of  notice.  Notices  shall  be 
filed  with  the  regional  director  (DOS)  in 
the  region  in  which  the  institution 
seeking  to  convert  is  headquartered  at 
the  same  time  as  the  conversion 
application  materials  are  filed  with  the 
institution's  primary  state  regulator. 

(c)  ReviewhyFDIC.  (1)  The  FDIC  shall 
review  the  materials  submitted  by  the 
institution  seeking  to  convert  from 
mutual  to  stock  form.  The  FDIC,  in  its 
discretion,  may  request  any  additional 
information  it  deems  necessary  to 
evaluate  the  proposed  conversion  and 
the  institution  shall  provide  such 
information  to  the  FDIC  expeditiously. 
Among  the  factors  to  be  reviewed  by  the 
FDIC  are: 

(i)  The  use  of  the  proceeds  from  the 
sale  of  stock,  as  prescribed  in  the 
business  plan; 

(ii)  The  adequacy  of  the  disclosure 
materials; 

(iii)  The  participation  of  depositors  in 
approving  the  transaction; 

(iv)  The  form  of  the  proxy  statement 
required  for  the  vote  of  the  depositors/ 
members  on  the  conversion; 

(v)  Any  increased  compensation  and 
other  remuneration  (including  stock 
grants,  stock  option  rights  and  other 
similar  benefits)  to  be  obtained  by 
officers  and  directors/trustees  of  the 
bank  in  connection  with  the  conversion; 
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(vi)  The  adequacy  and  independence 
of  the  appraisal  of  the  value  of  the 
mutual  savings  bank  for  purposes  of 
determining  die  price  of  the  shares  of 
stock  to  be  sold; 

(vii)  The  process  by  which  the  bank's 
trustees  approved  the  appraisal,  the 
pricing  of  the  stock  and  the 
compensation  arrangements  for  insiders; 

(viii)  The  nature  and  apportionment 
of  stock  subscription  rights;  and 

(be)  The  bank's  plans  to  fulfill  its 
commitment  to  serving  the  convenience 
and  needs  of  its  community. 

(2)  In  reviewing  the  materials  required 
to  be  submitted  under  this  section,  the 
FDIC  will  take  into  account  the  extent 
to  which  the  proposed  conversion 
conforms  with  the  various  provisions  of 
the  mutual-to-stock  conversion 
regulations  of  the  Office  of  Thrift 
Supervision  (12  CFR  Part  563b),  as 
currently  in  effect  at  the  time  the  FDIC 
reviews  the  required  materials  related  to 
the  proposed  conversion.  Any  non- 
conformity with  those  provisions  will 
be  closely  scrutinized.  Conformity  with 
the  OTS  requirements,  however,  will 
not  be  sufficient  for  FDIC  regulatory 
piuposes  if  the  FDIC  determines  that  the 
proposed  conversion  would  pose  a  risk 
to  the  institution's  safety  and 
soundness,  violate  any  law  or  regulation 
or  present  a  breach  of  fiduciary  duty. 

(d)  Notification  of  completed  filing  of 
materials.  The  FDIC  shall  notify  the 
institution  when  all  the  required 
materials  related  to  the  proposed 
conversion  have  been  filed  with  the 
FDIC  and  the  notice  is  thereby  complete 
for  purposes  of  computing  the  time 
periods  designated  in  paragraphs  (e)  and 
(g)  of  this  section. 

(e)  Notice  of  intent  not  to  object .  If  the 
FDIC  determines,  in  its  discretion,  that 
the  proposed  conversion  would  not 
pose  a  risk  to  the  institution's  safety  and 
soundness,  violate  any  law  or  regulation 
or  present  a  breach  of  fiduciary  duty, 
then  the  FDIC  shall  issue  to  the  bank 
seeking  to  convert,  within  60  days  of 
receipt  of  a  complete  notice  of  proposed 
conversion  or  within  20  days  after  the 
last  applicable  state  or  other  federal 
regulator  has  acted  on  the  proposed 
conversion,  whichever  is  later,  a  notice 
of  intent  not  to  object  to  the  proposed 
conversion.  The  FDIC  may,  in  its 
discretion,  extend  by  written  notice  to 
the  institution  the  initial  60-day  period 
by  an  additional  60  days. 

(f)  Letter  of  objection.  If  the  FDIC 
determines,  in  its  discretion,  that  the 
proposed  conversion  poses  a  risk  to  the 
institution's  safety  and  soundness, 
violates  any  law  or  regulation  or 
presents  a  breach  of  fiduciary  duty,  then 
the  FDIC  shall  issue  a  letter  to  the 
institution  stating  its  ob)ection(s)  to  the 


proposed  conversion  and  advising  the 
institution  that  the  conversion  shall  not 
be  consununated  until  such  letter  is 
rescinded.  A  copy  of  the  letter  of 
objection  shall  be  furnished  to  the 
institution's  primary  state  regulator  and 
any  other  state  or  federal  banking  and/ 
or  securities  regulator  involved  in  the 
conversion.  The  letter  of  objection  shall 
advise  the  institution  of  its  right  to 
petition  the  FDIC  for  reconsideration 
imder  §  303.6(e).  Such  action  shall  not, 
in  any  vray,  prohibit  the  FDIC  bom 
taking  any  other  action(s)  that  it  may 
deem  necessary. 

(g)  Consummation  of  the  conversion. 
An  institution  may  consimimate  the 
proposed  conversion  upon  either 

(1)  The  receipt  of  a  notice  of  intent 
not  to  object;  or 

(2)  The  expiration  of  the  60-day 
period  following  acceptance  of  a 
complete  notice  by  the  FDIC  or  the  20- 
day  period  after  the  last  applicable  state 
or  other  federal  regulator  has  acted  on 
the  proposed  conversion,  whichever  is 
later,  unless  the  FDIC  issues  a  notice  of 
objection  before  the  end  of  that  period 
and,  in  which  case,  the  conversion  shall 
not  be  consummated  until  such  letter  is 
rescinded.  The  FDIC  may,  in  its 
discretion,  extend  by  written  notice  to 
the  institution  the  initial  60-day  period 
by  an  additional  60  days. 

PART  333— EXTENSION  OF 
CORPORATE  POWERS 

3.  The  authority  citation  for  Part  333 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1816. 1818, 1819 
(•"Seventh".  "Eighth"  and  "Tenth").  1828, 
1828(m),  1831p-l(c). 

4.  Section  333.4  is  added  to  read  as 
follows: 

§  333.4    Conversions  from  mutual  to  stock 
form. 

(a)  Scope.  This  section  applies  to  the 
conversion  of  insured  mutual  state 
savings  banks  to  the  stock  form  of 
ownership.  It  supplements  the 
procedural  and  other  requirements  for 
such  conversions  in  §  303.15  of  this 
chapter.  This  section  also  applies,  to  the 
extent  appropriate,  to  the  reorganization 
of  insured  mutual  state  savings  banks  to 
the  mutual  holding  company  form  of 
o\ynership.  As  determined  by  the  Board 
of  Directors  of  the  FDIC  on  a  case-by- 
case  basis,  the  requirements  of 
paragraphs  (d),  (e),  and  (f)  of  this  section 
do  not  apply  to  mutual-lo-stock 
conversions  of  insured  mutual  state 
savings  banks  whose  capital  category 
under  §  325. 1 03  of  this  chapter  is 
"undercapitalized",  "significantly 
undercapitalized"  or  "critically 
undercapitalized".  The  Board  of 


Directors  of  the  FDIC  may  grant  a  waiver 
in  writing  from  any  requirement  of  this 
section  for  good  cause  shown. 

(b)  Conflicts  with  state  law.  In  the 
event  that  an  insiued  mutual  state 
savings  bank  that  proposes  to  convert  to 
the  stock  form  of  ownership  finds  that 
compUance  with  any  provision  of  this 
section  woidd  be  inconsistent  or  in 
conflict  with  applicable  state  law,  the 
bank  may  file  a  written  request  for 
waiver  of  compliance  with  such 
provision  by  the  FDIC.  In  making  such 
request,  the  bank  shall  demonstrate  that 
the  requested  waiver,  if  granted,  would 
not  result  in  any  effects  that  would  be 
detrimental  to  the  safety  and  soundness 
of  the  bank,  entail  a  breach  of  fiduciary 
duty  on  part  of  the  bank's  management 
or  otherwise  be  detrimental  or 
inequitable  to  the  bank,  its  depositors, 
any  other  insured  depository 
institution(s),  the  federal  deposit 
insurance  funds  or  to  the  public 
interest. 

(c)  Definition  of  Eligible  Depositor. 
For  purposes  of  this  section,  eligible 
depositors  are  depositors  holding 
qualifying  deposits  at  the  bank  as  of  a 
date  designated  in  the  bank's  plan  of 
conversion  that  is  not  less  than  one  year 
prior  to  the  date  of  adoption  of  the  plan 
of  conversion  by  the  converting  bank's 
board  of  directors/trustees. 

(d)  Requirements.  In  addition  to  other 
requirements  that  may  be  imposed  by 
the  appUcable  state  statutes  and 
regulations  and  other  federal  statutes 
and  regulations,  including  §  303.15  of 
this  chapter,  an  insured  mutual  state 
savings  bank  shall  not  convert  to  the 
stock  form  of  ownership  unless  the 
following  requirements  are  satisfied: 

(1)  Eligible  depositors  shall  have 
higher  subscription  rights  than 
employee  stock  ownership  plans; 

(2)  The  proposed  conversion  shall  be 
approved  by  a  vote  of  at  least  a  majority 
of  the  bank's  depositors  and,  as 
reasonably  determined  by  the  bank's 
directors  or  trustees,  other  stakeholders 
of  the  bank  who  are  entitled  to  vote  on 
the  conversion,  unless  the  applicable 
state  law  requires  a  higher  percentage, 
in  which  case  the  higher  percentage 
shall  be  used.  Voting  may  be  in  person 
or  by  proxy; 

(3^  Management  shall  not  use  proxies 
executed  outside  the  context  of  the 
proposed  conversion  to  satisfy  the 
voting  requirement  imposed  in  the 
previous  paragraph;  and 

(4)  In  addition  to  the  materials  to  be 
submitted  to  the  FDIC  pursuant  to 
§  303.15(c)  of  this  chapter,  the  bank 
must  submit  to  the  FDIC: 

(i)  A  full  appraisal  report  on  the  value 
of  the  converting  bank  and  the  pricing 
of  the  stock  to  be  sold  in  the  conversion. 
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The  report  must  be  prepared  by  an 
independent  appraiser  and  must 
include  a  complete  and  detailed 
description  of  the  elements  that  make 
up  an  appraisal  report,  justification  for 
the  methodology  employed  and 
sufficient  support  for  the  conclusions 
reached  therein,  including  a  full 
discussion  of  the  applicability  of  each 
peer  group  member  and  doctmiented 
analytical  evidence  supporting  any 
variance  (above  or  below)  the  institution 
proposing  to  convert  may  have  from  the 
peer  group  statistics  and  a  complete 
analysis  of  the  institution's  pro  forma 
earnings  which  should  include  its  full 
potential  once  the  institution  fully 
deploys  its  new  capital  pursuant  to  its 
business  plan;  and 

(ii)  A  business  plan  which  must 
include,  in  part,  a  detailed  discussion  of 
how  the  capital  acquired  in  the 
conversion  will  be  used,  expected 
earnings  resulting  from  the  plan  and  a 
justification  for  any  proposed  stock 
repurchases. 

(e)  Restriction  on  repurchase  of  stock. 
An  insured  mutual  state  savings  bank 
that  has  converted  from  the  mutual  to 
stock  form  of  ownership  may  not 
repurchase  its  capital  stock  within  one 
year  following  the  date  of  its  conversion 
to  stock  form,  except  that  stock 
repurchases  of  no  greater  than  5%  of  the 
bank's  outstanding  capital  stock  may  be 
repurchased  diuing  this  one-year  period 
where  compelling  and  vafid  business 
reasons  are  established,  to  the 
satisfaction  of  the  FDIC  Any  stock 
repurchases  shall  be  subject  to  the 
requirements  of  section  18(i)(l)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1828(i)(l)). 

(f)  Stock  benefit  plan  limitations.  The 
FDIC  will  presume  that  a  stock  option 
plan  or  management  or  employee  stock 
benefit  plan  that  does  not  conform  with 
the  applicable  percentage  limitations  of 
the  regulations  issued  by  the  Office  of 
Thrift  Supervision  constitutes  excessive 
insider  benefits  and  thereby  evidences  a 
breach  of  the  board  of  directors'  or 
trustees'  fiduciary  responsibility.  In 
addition,  no  converted  insured  mutual 
state  savings  bank  shall,  for  one  year 
firom  the  date  of  the  conversion, 
implement  a  stock  option  plan  or 
management  or  employee  stock  benefit 
plan,  other  than  a  tax-qualified 
employee  stock  ovraership  plan,  unless 
each  of  the  following  requirements  is 
met: 

(1)  Each  of  the  plans  was  fully 
disclosed  in  the  proxy  solicitation  and 
conversion  stock  offering  materials; 

(2)  All  such  plans  are  approved  by  a 
majority  of  the  bank's  stockholders,  or 
in  the  case  of  a  recently  formed  holding 
company,  its  stockholders,  prior  to 


implementation  at  a  duly  called  meeting 
of  shareholders,  either  annual  or 
special,  to  be  held  no  sooner  than  six 
months  after  the  completion  of  the 
conversion; 

(3)  In  the  case  of  a  savings  bank 
subsidiary  of  a  mutual  holding 
company,  all  such  plans  are  approved 
by  a  majority  of  stockholders  other  than 
its  parent  mutual  holding  company 
prior  to  implementation  at  a  duly  called 
meeting  of  shareholders,  either  annual 
or  special,  to  be  held  no  sooner  than  six 
months  following  the  stock  issuance; 

(4)  For  stock  option  plans,  stock 
options  are  granted  at  no  lower  than  the 
market  price  at  which  the  stock  is 
trading  at  the  time  of  grant;  and 

(5)  For  management  or  employee 
stock  benefit  plans,  no  conversion  stock 
is  used  to  fund  the  plans. 

By  the  order  of  the  Board  of  Directora. 

Dated  at  Washington,  D.C,  this  22nd  day 
of  November,  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

(PR  Doc.  94-29240  Filed  11-29-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  563b  and  575 
[No.  94-253] 
RIN  1550-AA73 

Conversions  From  Mutual  to  Stock 
Form;  Mutual  Savings  and  Loan 
Holding  Companies 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS  or  Agency),  is  issuing 
a  final  rule  to  revise  its  regulations 
governing  conversions  from  mutual-to- 
stock  form  and  mutual  savings  and  loan 
holding  companies.  On  May  3, 1994,  the 
OTS  issued  an  interim  final  rule  with 
request  for  comment  and  a  proposed 
rule  with  request  for  comment.  The 
interim  final  rule  contained 
amendments  to  the  OTS's  mutual-to- 
stock  conversion  regulations 
(conversion  regulations)  designed  to 
strengthen  the  standards  governing 
conversions  and  to  ensure  the  integrity 
of  the  conversion  process.  The  proposed 
rule  contained  a  new  "convenience  and 
needs"  test  to  be  added  to  the  approval 
standards  for  conversion  transactions. 

This  final  rule  includes  revisions 
made  to  the  interim  final  rule  that 


reflect  OTS's  consideration  of  the 
comments  it  received  during  the  45-day 
comment  period  foUovtring  pubUcation 
of  the  interim  final  rule.  In  addition, 
this  final  rule  also  addresses  the 
comments  received  by  the  OTS  during 
the  75-day  comment  period  following 
publication  of  the  proposed  rule  and 
adopts  the  proposed  rule  without 
modification.  Finally,  this  final  rule 
incorporates  certain  technical  changes 
to  the  regulations  governing  mutual-to- 
stock  conversions  and  mutual  savings 
and  loan  holding  companies. 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT:  Teii 
M.  Valocchi,  Counsel  (Banking  and 
Finance)  (202/906-7299),  Michael  P. 
Vallely,  Counsel  (Banking  and  Finance) 
(202/906-6241).  J.  Larry  Fleck,  Assistant 
Chief  Counsel  (202/906-6413),  Business 
Transactions  Division,  Chief  Counsel's 
Office;  Diana  L.  Garmus,  Deputy 
Assistant  Director  (202/906-5683). 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington.  D.C.  20552. 

SUPPI^MENTARY  INFORMATION: 

I.  Summary  of  Interim  Final  and 
Proposed  Rules 

On  May  3. 1994,  the  OTS  pubhshed 
an  interim  final  rule  with  request  for 
public  comment.'  The  interim  final  rule 
amended  the  OTS  regulations  governing 
mutual-to-stock  conversions  of  savings 
associations  to  strengthen  the 
conversion  standards  and  ensure  the 
integrity  of  the  conversion  process. 
Specifically,  the  amendments: 

(A)  revised  and  clarified  the  appraisal 
standards; 

(B)  prohibited  the  use  of  "nmning" 
proxies  by  management  of  converting 
associations; 

(C)  placed  the  cturent  tax-qualified 
employee  stock  ownership  plan  (ESOP) 
stock  purchase  priority  after  those  of 
eligible  depositors; 

(D)  provided  stock  purchase  priority     i 
to  core  depositors;  ! 

(E)  reqiured  that  a  stock  purchase 
preference  be  given  to  account  holders 
and  voting  members  residing  in  the 
association's  local  community; 

(F)  prohibited  management  stock 
benefit  plans  in  a  conversion; 

(G)  limited  merger  conversions  to 
institutions  that  qualify  for  a 
conversion,  i.e.,  financially- weak 
institutions; 

(H)  lengthened  the  conversion  pubUc 
comment  period; 

(I)  required  converting  associations  to 
submit  business  plans  in  support  of  the 
conversion;  and 


>  See  59  FR  22725  (May  3. 1S»»,, 
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(J)  prohibited  the  repurchase  of  a 
converted  association's  stock  within  one 
year  of  conversion. 

The  interim  final  rule  did  not  propose 
any  changes  to  the  prohibition  in  the 
OTS  conversion  regulations  on  the 
transfer  or  sale  of  subscription  rights  or 
similar  "free  distribution"  schemes,  but 
did  request  comment  on  whether 
subscription  rights  should  continue  to 
be  nontransferable,  or  if  transferability 
is  recommended,  the  reasons  for,  and 
the  manner  in  which  to  allow  for,  such 
transfer.  Finally,  the  interim  final  rule 
made  preliminary  conversion  proxy 
materials  available  to  the  public  and 
incorporated  certain  technical  changes 
to  the  OTS's  regulations  governing 
mutual  savings  and  loan  holding 
companies. 

Separately,  the  OTS  published  a 
proposal  to  amend  the  conversion 
regulations  and  the  regulations 
governing  stock  offerings  by  savings 
association  subsidiaries  of  mutual 
holding  companies  (MHC  stock 
offerings)  by  adding  a  new 
"convenience  and  needs"  standard  to 
existing  approval  standards  for  such 
transactions.^  Under  the  proposed 
standard,  the  OTS  would  consider  the 
extent  to  which  the  transaction  would 
affect  the  convenience  and  needs  of  the 
communities  served  by  the  applicant. 

In  evaluating  transactions  under  this 
standard,  the  OTS  would  review  the 
appUcant's  performance  imder  the 
Community  Reinvestment  Act  (CRA),' 
the  contents  of  the  business  plan 
submitted  in  support  of  the  conversion, 
and  other  factors  relating  to  the 
applicant's  performance  in  meeting  the 
convenience  and  needs  of  its  delineated 
community.  Under  the  proposal,  the 
OTS  could  deny  an  application  or 
approve  it  on  the  condition  that  the 
applicant  improve  certain  aspects  of  its 
ORA  performance  record  or  address 
particular  credit  or  lending  needs  of  the 
communities  that  it  serves. 

The  OTS  worked  vtrith  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
on  the  interim  final  rule  and  this  final 
rule  to  ensure  greater  consistency  in  the 
regulatory  standards  and  policies  in  this 
area. 

n.  Summary  of  Comments  and  Analysis 
of  Issues 

The  public  comment  period  for  the 
interim  final  rule  closed  on  June  17, 
1994.  The  OTS  received  75  comment 
letters.  Twenty-seven  comment  letters 
were  submitted  by  financial  institutions 
or  their  holding  companies,  including 
20  letters  from  federally-chart»ed 


savings  associations  and  seven  letters 
from  othw  financial  institutions  and 
holding  companies.  Of  the  remaining  48 
comment  letters,  persons  in  their 
individual  capacity  submitted  15.  law 
firms  submitted  13,  state  trade 
associations  submitted  six,  a  national 
trade  association  submitted  one,  city 
and  state  banking  commissioners 
submitted  three,  various  groups 
representing  financial  institutions 
submitted  seven,  a  financial  regulatory 
"shadow"  group  submitted  one  and 
certified  public  accountants  submitted 
two. 

The  comment  period  on  the  proposed 
convenience  and  needs  rule  closed  cm 
July  18, 1994.  The  OTS  received  12 
comment  letters,  including  five  from 
trade  associations  and  similar  groups 
representing  financial  institutions,  two 
bom  law  finns  representing  thrifts,  two 
from  persons  in  their  individual 
capacity,  one  from  a  state  thrift 
regulatory  authority,  one  firom  an 
association  of  state  thrift  regulatory 
authorities  and  one  fitim  a  federally- 
chartered  savings  bank. 

The  following  is  a  discussion  of  the 
major  issues  raised  by  the  commenters 
and  a  brief  analysis  and  resolution  of 
the  issues. 

A.  Revisions  to  the  Appraisal  Standards 

As  noted  in  the  preamble  to  the 
interim  final  ruie,  the  integrity  of  the 
OTS'  current  conversion  program  rests, 
in  large  part,  on  the  existence  of 
independent  and  acciu-ate  appraisals  of 
converting  associations.*  When  the 
initial  conversion  regulations  were 
adopted  in  1974.  the  Federal  Home 
Loan  Bank  Board,  the  predecessor 
agency  to  the  OTS,  expressed  concerns 
about  underpricing  conversion  stock 
and  stated  that  no  method  of  conversion 
could  be  considered  equitable  unless 
the  conversion  stock  was  acciuately 
appraised  and  sold  at  its  pro  forma 
market  value.' 

The  OTS  believes  that  the  appraisal 
process  has  adequately  addre^ed 
conversion  valuation  issues  during  most 
of  the  period  since  1974.  As  also  noted 
in  the  preamble  to  the  interim  final  rule, 
however,  the  OTS  has  been  concerned 
that  some  recent  appraisals  were  setting 
pro  forma  market  values  that  were 
significantly  below  the  market  value  of 
the  converting  association.  In  response 
to  these  concerns,  the  OTS,  in  the 
interim  final  rule,  revised  the 
conversion  regulations  to  formalize  the 
current  practice  of  requiring  a  full 
appraisal  report  and  justification  for  the 
methodology  employed.  The  OTS  also 


clarified  the  provision  in  the  conversion 
regulations  that  requires  that  the 
conversion  applicant  submit 
information  demonstrating,  to  the 
satisfaction  of  the  OTS,  the 
independence  and  expertise  of  the 
appraiser.  The  revised  regulations  allow 
the  OTS  to  censine,  suspend  or  bar  an 
appraiser  fit)m  practicing  before  the 
OTS  in  egregious  cases  of  consistent 
undervaluation  on  the  part  of  an 
appraiser. 

OTS  further  revised  the  appraisal 
rules  to  provide  that  in  those  instances 
where  the  initial  appraisal  report  is 
deemed  to  be  materially  deficient  and/ 
or  substantially  incomplete,  the  OTS 
may  deem  the  entire  conversion 
application  materially  deficient  and/or 
substantially  incomplete,  and  require 
the  filing  of  a  new  application.' 

Finally,  the  OTS  requested  public 
comment  on  whether  it  should  amend 
its  regulations  to  prohibit  an  appraiser 
or  its  affiUates  &t>m  also  serving  as  an 
underwriter  or  selling  agent. 

Approximately  25%  of  the  comments 
addressing  appraisal  standards 
affirmatively  supported  the  requirement 
that  a  full  appraisal  report  and 
justification  for  methodology  employed 
be  required  to  insiue  a  "fair  value" 
assessment  of  an  institution.  One 
commenter  cautioned  against  an  attempt 
to  eliminate  any  "pop"  or  "post 
conversion  windfall,"  and  suggested 
management  of  such  price  increases 
instead,  by  limiting  them  to  a  reasonable 
I>ercentage.  Eleven  commenters 
expressed  concern  that  market  forces 
cannot  be  regulated,  that  appraisals  and 
pricing  of  stock  are  not  exact  sciences, 
and  that  the  revisions  may  force  the 
stock  to  be  overvalued.  C^e  of  the 
eleven  stated  that  the  stock  market  is 
not  predictable  enough  to 
institutionalize  an  expectation  that  the 
stock  of  every  institution  will  trade 
within  a  fixed  parameter  following 
conversion. 

One  commenter  requested  that  the 
terms  "materially  deficient"  and 
"consistently  undervalued"  be  defined 
and  another  commenter  requested  that 
the  term  "independence"  be  defined 
and  that  the  OTS  provide  guidance  as  to 
the  appropriate  degree  of  participation 
by  management  in  the  appraisal  process. 

One  commenter  stated  that  the  OTS 
should  deal  with  the  appraiser  directly 
when  an  initial  appraisal  report  is 


'  See  59  FR  22764  (May  3. 1994). 
>  See  12  U.S.C  2901-2907. 


«See  59  FR  22725.  22726  (May  3.  1994). 
'  See  39  FR  9142  (March  7, 1974). 


*The  OTS  has  recently  issued  updated  staff 
guidance  for  conversion  appraisers  that  provides 
specific  details  on  appraisal  methodology  as  well  as 
report  content,  and  also  incorporates  provisions  9 
and  10  Qf  the  Uniform  Standards  of  Professional 
Appraisal  Practice.  In  adopting  the  guidelines,  the 
OTS  consulted  with  the  FDIC  to  ensure  uniform 
appraisal  standards. 


materially  deficient  or  substantially 
incomplete  and  should  not  penalize  the 
thrift;  another  commenter  stated  that  the 
OTS  should  ^ve  institutions  time  to 
correct  inappropriate  appraisals  without 
the  need  to  file  costly  new  conversion 
applications. 

EHeven  commenters  addressed  the 
issue  of  whether  to  prohibit  appraisers 
or  their  affiliates  from  also  serving  as 
underwriters  or  selling  agents.  Six 
stated  that  appraisal  firms  should  be 
separate  frt)m  firms  that  market 
conversion  stock  so  as  to  avoid  all 
potential  conflicts  of  interest  One  of  the 
six  further  stated  that  imderwTiters  or 
selling  agents  in  one  situation  may  not 
be  able  to  be  objective  as  appraisacs  in 
another  situation  and  that  if  an  attorney 
continually  uses  the  same  appraiser, 
that  appraiser  becomes  a  quasi-affiliate 
of  the  attorney,  with  questionable 
independence.  Five  expressed  the  view 
that  there  was  no  evidence  of  abuse 
wbere  fte  appraiser  and  selling  agent 
are  the  same  parties,  that  the  two 
functions  can  be  impartially  carried  out 
and  that  to  require  different  parties  is 
costly  and  defaimental  to  small  thrifts. 

In  implementing  revisions  to  the 
appraisal  regulations,  the  OTS  was  not 
attempting  to  create  an  appraisal  system 
that  would  result  in  precise  conformity 
between  appraisal  values  and  post- 
conversion  stock  prices.  The  OTS. 
however,  remains  concerned  about 
significant  discrepancies  between 
appraisal  values  and  immediate  post- 
conversiDn  trading  prices.  The  OTS  also 
recogniaas  that  there  will  be 
circumstanoes  that  could  not  reasonably 
have  been  foreseen  by  an  appraiser  that 
may  result  in  pricing  discrepancies  in  a 
particular  transaction..  As  noted  in  the 
preamble  to  the  interim  final  rule, 
however,  vtrhen  there  is  a  consistent 
pattern  of  discrepancies  b>'  a  particular 
appraisal  firm,  the  independence  and 
competence  of  the  appraiser  is  called 
into  question. 

The  terms  "materially  deficient"  and 
"consistently  under\alued"  as  used  in 
the  regulation  are  heavily  dependent 
upon  the  facts  and  iarcumstanoes  of 
each  transaction  or  ^oup  of 
transactions.  Because  there  is  no 
"bright-liae"  test  that  can  be  applied  to 
these  terms,  the  OTS  does  not  believe 
that  it  would  be  useful  to  fiuther  define 
these  terms. 

With  respect  to  the  comment  that  the 
converting  association  should  not  be 
penalized  for  a  materially  deficient  or 
substantially  incomplete  appraisal  and 
the  comment  that  the  converting 
association  should  be  given  the 
opportunity  to  correct  the  fauity 
appraisaL  the  OTS  does  not  believe  that 
any  diange  to  the  interim  final  rule  is 
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wananted.  While  maoagemeot  oia 
converting  associatian  may  properly 
rely  on  the  opinion  of  an  independent 
appraiser  in  valuing  conversion  stock,  it 
is  ultimately  the  fiduciary  responsibility 
of  management  to  ensure  that  the 
conv«rtii^  association  is  properly 
priced  for  sale.  The  cxmverting 
association  also  is  ultimately 
responsible  for  the  quality  erf  the  work 
of  all  of  its  agents,  including  its 
attorneys,  accmiatants  and  selling  agent, 
as  well  as  its  appraiser,  and  thus,  should 
eitercise  due  care  in  the  hiring  of  such 
parties  to  insure  that  qualified  advison 
and  experts  have  been  retained  on 
behalf  of  the  association.  In  any  instance 
where  a  materially  deficient  conversion 
application  is  submitted,  whether  as  a 
resuh  of  significant  legal,  accounting, 
appraisal  or  other  deficiencies,  the  OTS 
retains  the  right  to  deem  the  application 
materially  deficient  and  reject  it.  ' 

As  to  the  issue  of  permitting 
"corrections"  to  inadequate  appraisals 
submitted  to  the  OTS,  the  purpose  of 
rejecting  conversion  applications 
containing  faulty  appraisals  is  to 
encourage  applicants  to  file  applications 
that  are  substantially  complete  and  that 
comply  with  regulatory  requiremwits.  If 
there  are  no  consequences  of  filing  an 
application  that  is  substantially 
iooomplete,  there  is  less  incentive  to 
siAmit  aa  adequate  appraisal,  fai 
addition,  given  limited  OTS  staff 
resources,  it  is  unfair  to  delay  review  of 
complete  conversion  applications  with 
adequate  appraisals  by  devoting 
inordinate  amounts  of  OTS  staff  time  to 
multiple  reviews  of  applications  with 
inadequate  appraisals. 

The  OTS  believes  that  there  is  an 
appropmate  role  for  officers  of  a 
converting  association  in  the 
preparation  of  an  appraisal.  The  OTS 
expects  thai  tiie  appraiser  will  consult 
with  officers  of  the  association  in 
preparing  the  appraisal  because  \he 
officers  will  often  be  the  sole  source  of 
information  about  certain  aspects  of  the 
current  and  future  business  operations 
of  the  association.  It  is  not  appropriate, 
however,  for  the  officers  to  attempt  to 
influence  or  to  interfere  with  the 
independence  of  the  appraiser. 
Similarly,  appraisers  seeking 
engagement  with  a  converting 
institution  should  not  in  any  manner 
suggest  that  they  can  provide  a  "lower" 
valuation  than  other  appraisers. 

The  board  of  directors  has  a  primary 
responsibility  to  hire  the  appraiser  and 
to  review  the  appraisal  report  Tlie 
board  of  directors  is  entitled  to  rely  on 
the  appraiser's  expertise.  As  with 
officers,  it  would  be  inappropriate  for 
the  board  of  directors  to  influence  oc 


interiiBre  with  the  independesxx  of  the 
appraiser. 

The  board  of  directors  also  retains  the 
authority  to  reject  an  appraisal  or  to 
dismiss  an  appraiser,  in  such  a  case,  the 
OTS  would  conduct  the  same  type  of 
review  that  it  does  when  a  savings 
association  dismisses  its  accounting 
firm  or  rejects  an  accounting  firm's 
opinion.'' 

The  interim  final  rule  requested 
comment  on  whether  appraisers  or  their 
affiliates  should  be  prohibited  from  also 
serving  as  underwriters  or  seiiing  agents 
in  a  convecsion.  A  majcwity,  albeit  a 
narrow  one,  of  those  who  commented 
on  this  aspect  of  the  interim  final  rule 
were  in  favor  of  a  prohibition  on  firms 
serving  in  both  roles.  Upon  review  of 
the  comments,  the  OTS  has  determined 
that,  as  discussed  in  the  interim  final 
rule,  the  appraisal  process  and  the 
independence  of  the  appraiser  should 
not  be  tainted  by  even  the  appearance 
of  a  conflict  of  interest.  Although  the 
same  firm  infr^uently  performs  both 
these  services  and  the  OTS  is  not  aware 
of  any  serious  problems  when  it  has.  the 
final  rule  generally  prohibits  a  firm  from 
this  dual  service,  except  when 
procedures  are  followed  and 
representations  made  to  ensure  that  an 
appraiser  is  separate  from  the 
underwriter  or  selling  agent  affiliate  and 
the  underwriter  or  selli^  agent  affiUate 
does  not  make  recommendations  or  in 
any  way  impact  the  appraisal. 
Additionally,  the  final  rule  prohibits  the 
appraiser  from  receiving  any  fees  other 
than  the  fees  for  services  rendered  in 
connection  with  the  appraisal. 

B.  Prohibition  on  Use  of  "Runaing" 
Proxies 

The  conversion  regulations  have  been 
lerised  to  pn^bit  the  use  of  "running" 
proxies  and  to  require  the  use  of  a  proj^ 
specifically  designated  for  the 
conversion. 

The  majority  of  commenters 
addressing  the  revision  supported  the 
prohibition  of  "running"  proxies 
because  it  better  ensiires  diat  members 
understand  the  proposed  change  in  the 
association's  organization.  A  few 
conunenlers  expressed  concern  for  the 
high  costs  of  using  professional  proxy 
solicitation  firms  but  none  thought  the 
costs  were  overly  burdensome.  Those 
commenters  who  opposed  the 
prohibition  asserted  that  there  were 
already  sufficient  safeguards,  that  the 
old  rule  worked  well  since  "running" 
proxies  were  only  used  if  a  member  did 
not  send  a  proxy  or  vote  in  person,  that 
detailed  disclosure  was  included  in  the 
proxy  statements,  and  that  the 


^  17  CFR  22fiJO«  (Mari^  8. 1969^ 
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prohibition  is  an  added  expense  for 
converting  institutions. 

One  commenter  recommended 
adoption  of  a  requirement  that  50%  of 
those  voting  approve  the  conversion, 
rather  than  the  existing  requirement  that 
the  conversion  be  approved  by  a  50% 
vote  of  all  depositors. 

The  OTS  agrees  with  the  majority  of 
commenters  and  continues  to  believe 
that  the  prohibition  of  "running" 
proxies  is  the  most  effective  manner  in 
which  to  assure  an  increased  role  for  an 
association's  membership  in  the 
conversion  process.  Accordingly,  no 
change  has  been  made  to  the  interim 
final  rule.  Thus,  12  CFR  563b.6(e)  will 
continue  to  require  approval  of  the  plan 
of  conversion  by  at  least  a  majority  of 
the  total  outstanding  votes  of  the 
association's  members,  unless  state  law 
requires  a  higher  {wrcentage  for  a  state- 
chartered  converting  savings 
association,  in  which  case  the  higher 
percentage  will  be  used.  Finally,  the 
final  rule  revises  section  575.13(a)(4)  of 
the  mutual  savings  and  loan  holding 
companies  regulation  to  clarify  the 
prohibition  on  the  use  of  "running" 
proxies  and  the  requirement  for  the  use 
of  a  specifically  designated  proxy  for  a 
mutual  holding  company 
reorganization,  mutual-to-stock 
conversion  undertaken  either  by  a 
mutual  savings  association  or  a  mutual 
holding  company,  or  any  other  material 
transactions. 

C.  Re-Prioritize  Stock  Purchase  by  Tax- 
Qualified  Employee  Stock  Ownership 
Plans 

In  its  interim  final  rule,  the  OTS 
revised  the  stock  purchase  priorities  so 
as  to  give  eligible  account  holders  first 
priority  and  tax-qualified  employee 
stock  benefit  plans  second  priority.  The 
conversion  regulations  continue  to  give 
supplemental  eligible  account  holders 
third  priority  and  all  other  voting 
members  who  have  subscription  rights 
fourth  priority. 

A  majority  of  the  commenters 
recommended  that  the  ESOP  be  given 
first  priority;  a  few  commenters 
affirmatively  supported  giving  the  ESOP 
second  priority.  The  commenters  that 
recommended  giving  the  ESOP  first 
priority  asserted  that  employees  make 
the  organization  successful  and  should 
have  the  first  stake  in  the  company's 
performance,  that  the  plans  do  not  favor 
higher  paid  officers,  but  promote  greater 
productivity  and  motivation,  that  the 
plans  do  not  prevent  long-term 
depositors  from  purchasing  conversion 
stock,  and  that  they  protect  institutions 
from  hostile  takeover  situations.  These 
commenters  further  asserted  that  if  the 
ESOP  is  not  established  in  the 


conversion,  it  will  be  established  later 
and  will  dilute  shareholders'  ownership 
interest. 

A  few  commenters  requested  that  the 
methodology  for  distribution  of  shares 
in  the  event  of  oversubscription  be 
clarified.  The  commenters  requested 
that  the  regulation  be  written  to  make 
clear  the  intent  that  the  ESOP  would  be 
able  to  purchase  stock  through  open 
market  purchases  or  through  authorized 
but  unissued  shares  in  the  event  of  an 
oversubscription.  If  this  was  not  the 
intent  of  the  regulation,  one  commenter 
requested  that  the  OTS  clari^  that  it 
will  grant  a  waiver  or  no-action  letter  to 
permit  the  ESOP  or  any  other  tax- 
qualified  plan  to  purchase  shares  in  the 
open  market  immediately  following 
conversion. 

As  stated  in  the  preamble  to  the 
interim  final  rule,  although  the  OTS 
believes  that  it  is  still  appropriate  to 
provide  management  incentives  and  to 
encourage  employee  stock  ownership  in 
the  converted  association,  these 
interests  have  been  overshadowed  by 
other  factors.  The  former  provision 
which  granted  a  first  priority  to  tax- 
qualified  employee  benefit  plans  was  a 
means  to  afford  undercapitalized 
mutual  savings  associations  a  measure 
of  anti-takeover  protection  through  the 
opportunity  to  place  a  significant  block 
of  conversion  stock  in  fiiendly  hands, 
and  thus,  encourage  capital  raising 
through  conversion.  Because  most 
mutual  savings  associations  are  now 
healthy,  there  is  a  need  to  balance  the 
interests  of  management  and  employees 
against  those  of  account  holders  by 
providing  core  depositors  at  mutual 
savings  associations  the  first 
opportunity  to  buy  conversion  stock. 
The  final  rule  will  continue  to  give 
eligible  account  holders  first  priority. 
The  wording  of  12  CFR  563b.3(c)(23) 
has  been  revised  to  clarify  that  eligible 
account  holders  have  first  priority  to 
pim±ase  conversion  stock,  tax-qualified 
employee  stock  benefit  plans  have 
second  priority,  supplemental  eligible 
account  holders  have  third  priority,  and 
other  voting  members  who  have 
subscription  rights  have  fourth  priority. 

Also,  as  prescribed  by  12  CFR 
563b.3(c)(23),  and  hirther  clarified  in 
the  final  rule,  if  the  final  conversion 
stock  valuation  exceeds  the  maximum 
conversion  stock  offering  range,  up  to 
ten  percent  of  the  total  offering  of  shares 
may  be  sold  to  the  tax-qualified 
employee  stock  benefit  plans.  This 
provision  generally  will  allow  ESOPs  to 
be  allocated  stock  during  periods  of  an 
active  and  strong  thrift  securities 
market;  however,  such  allocation 
generally  will  not  be  available  when  the 
final  pro  forma  market  value  as 


approved  by  the  OTS  and  disclosed  in 
the  stock  o^ering  materials  does  not 
exceed  the  maximum  conversion  stock 
offering  range. ^  If  the  ESOP  is  not  able 
to  purchase  conversion  stock,  the  ESOP 
or  any  other  tax-qualified  plan  may 
purchase  shares  in  the  open  market  or 
utilize  authorized  but  unissued  shares 
only  with  prior  OTS  approval. 
EHsclosure  must  be  made  in  the 
conversion  stock  offering  materials  of 
the  potential  open  market  purchases  or 
use  of  authorized  but  unissued  shares  to 
fund  the  ESOP  and  its  effect  on  the 
association  and  its  shareholders.  The 
final  rule  reflects  these  clarifications. 

D.  Revision  to  Eligibility  Record  Date 

The  OTS  currently  requires  that  the 
eligibility  record  date  (ERD)  be  set  at  a 
date  no  less  than  one  year  prior  to  board 
of  director  approval  of  the  plan  of 
conversion.  In  the  interim  final  rule,  the 
OTS  also  requested  public  comment  as 
to  whether  a  longer  minimum  time 
period  would  be  appropriate. 

The  majority  of  commenters 
supported  the  revision  to  the  ERD  based 
on  the  reasoning  that  it  properly 
protects  the  legitimate  interests  of  core 
depositors  and  provides  sufficient 
assiu^nce  that  long-term  supporters  of 
an  institution  are  given  priority.  A 
couple  of  commenters  recommended 
setting  a  maximum  time  limit  of  two 
years  and  one  recommended  not 
extending  beyond  one  year;  one 
requested  that  "depositor"  be  defined  as 
one  who  has  "savings  in  any  type  of  a 
deposit  account  of  at  least  $100 
continuously  during  the  eligibility 
period." 

Two  commenters  disagreed  with  the 
revision  because  it  eliminates  legitimate 
local  depositors  and  is  impractical  since 
acciu^te  records  about  depositors  are 
not  readily  available.  One  commenter 
noted  that  directors  and  executive 
officers  will  have  to  plan  further  ahead, 
maintaining  records  for  longer  periods 
of  time.  Two  commenters  stated  that  the 
revision  has  no  effect  since  professional 
investors  are  in  place  for  a  considerable 
period.  One  commenter  recommended 
waivers  for  institutions  of  $100  million 
or  less  that  can  demonstrate  that 
information  is  not  available. 

A  few  commenters  suggested 
eliminating  the  supplemental  eligible 
account  holder  category,  because  the 
date  for  determining  such  account 
holders  is  close  to  the  record  date,  and 
therefore  duplicative,  or  in  the 
ahemative,  setting  a  supplemental 


"  In  the  nearly  1.000  conversions  completed  sinu* 
1983,  a  majority  were  sold  for  a  conversion  prii;e 
thai  did  not  excctid  the  maximuni  conver.siun  slock 
offering  range. 


eligibiiity  record  date  tSEKD)  oniy  if  tbe 
ERO  is  nore  than  18  months  prior  to  the 
dite  alike  latest  applicatiou 
amendmeni  filad  before  OTS  apfuoval. 
One  oomxnenter  suggested  mwing  the 
SERD  from  tile  current  15  mooth  praiod 
to  a  24  month  peiiod;  and  «lso  noted 
that  the  ERD  revision  and  tbe  local 
oommunity  depositor  preference  create 
thne  ad<ltfi«Tnai  categories,  making  for 
extranrriiwary  prooessing  difficulties. 

One  cnmmwnter  suggested:  (1  j  giving 
purchase  preference  to  both  depositors 
and  borrowers  as  of  tiie  ERD;  (2)  giving 
{ueforence  to  the  «*iigibi»'  and 
supplemental  eli^le  acoount  bolders 
whose  accounts  remain  open  at^he 
voting  record  date  over  those  who 
terminated  their  account  reiatioosfaip; 
and  (3)  aiBeadiog  the  regoiation  to 
replace  tbe  100  share  initial  alJocation  ^ 
with  a  prcH-isioD  that  the  initial 
allocation  may  be  tailored  to  the 
circuiBsUinces  of  tbe  thrift's  offering. 

The  intaauQ  final  rule  wiil  coatioue  in 
eSect  vrithout  chtn^  for  the  reason 
stated  by  most  cosuitenters  and 
suppoBied  by  OTS:  U  property  protects 
the  legititaate  interests  of  xxire 
depositors  and  provides  sufficient 
assoranoe  thaA  these  depositors  are 
gix'en  priority.  "Eiigibie  account 
holders"  are  defined  as  those  holders 
uith  savings  accounts  in  place  for  a 
minimani  of  ozte  year  prior  to  boaid  of 
director  adoption  of  the  pian  of 
conversion.  The  OTS  also  believes  there 
is  no  cosnpeliiitg  reason  to  set  a 
maximum  time  iiinit  for  an  ERD.  As 
stated  is  tiae  interim  final  nile,  the  one 
year  period  is  a  minimum  time  period 
QwjTBrtittg  associations  may  de&i^iate 
sur^  IcKiger  Uxob  periods  as  they  may 
deem  a^wopriate  to  eacompass  looger 
term  dqwetms  in  the  local 
communities  served  by  the  institution. 
The  definititM  of  qiialifying  deposit 
will  continue  as  stated  in  1 2  CFR 
56ab.3(eJ.  Also,  tite  OTS  be^eves  that 
there  is  no  ooaapelLing  reason  to 
eliminate  or  revise  the  current 
supplemeotal  eligibility  record  date. 
Thus,  supplemental  eligible  account 
holders,  as  currently  defined  in  the 
regulation,  will  continue  to  be  a 
category  with  a  priority  immediately 
following  that  of  tax-qualifitsd  wnpioyee 
benefit  plans.  In  addition,  the  OTS 
believes  that  there  is  no  compelling 
reason  to  revise  the  current  regulation 
that:  1)  gives  a  purchase  preference  to 
all  d^KJsitors  {but  not  borrowers);  2J 
does  not  dlfierentiate  between  eligible 
aiid  supplemental  eligible  accoiml 
holders  M'hose  accounts  remain  open  at 
the  voting  record  date  over  those  who 
terminated  their  account  relationship 
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after  board  of  director  approval  of  tiie 
plan  of  conversi(Hi-,  and  3)  requires  the 
100  shme  initial  alhx^atioo. 

£.  Preference  for  Depositors  in  Local 
Coauxmoity 

Prior  to  promulgation  of  the  interim 
final  rule,  the  OTS  conversion 
regulations  required  a  converting 
association  to  conduct  a  community 
offering  of  conversion  stock  in  the  local 
communit\',  prior  to  a  general  puWk 
offering."  but  did  not  permit  converting 
associations  to  give  account  holders  and 
voting  members  in  those  local 
communities  a  priority  to  prurhase 
stock  in  the  initial  subscription 
offering.*'  However,  to  mtninuee 
conversion  expenses,  the  OTS  permitted 
converting  associations  to  not  register 
under  date  blue  sky  laws  in  those  etates 
where  there  was  a  relatively  small 
cumber  of  depositors  compared  to  the 
overall  depositor  base,  even  though  this 
resulted  in  some  depositors  being 
pnecloded  from  purchasing  stock  in  tbe 
conversion  offering.  In  atkiition,  the 
OTS  has,  on  a  case  by  case  basis. 
permitted  thrift  s\d>sidiaries  of  mutual 
holding  companies  to  prioritize  stodc 
purchases  by  account  holders  and 
voting  members  in  the  local 
communities.'*' 

The  interim  final  rule  required  duA  a 
stock  pxD-chase  preference  be  given  to 
eligible  accotmt  holders,  suppieraeatal 
dtigibie  acoount  holders  and  voting 
members  lesiding  in  the  associatiaa's 
local  o(Hnmunity.  Those  having 
preference  in  each  priority  group  (i.*., 
eligii^  account  holder,  supplemental 
eligible  account  holder  aod  voting 
member}  are  persons  who  reside  in  the 
association's  "local  community"  or 
within  100  miles  of  a  home  or  branch 
office  of  tite  converting  association.  Tbe 
interim  final  rule  defined  "local 
community"  to  inchide  all  counties  in 
which  the  otmverting  association  has  a 
home  or  branch  office,  each  county's 
standard  metropolitan  statistical  area  or 
the  general  metropolitan  area  of  each  of 
these  counties  and  such  other  similar 
area<sl  as  provided  for  in  the  converting 
association's  plan  of  conversion,  as 
approved  by  bxe  OTS. 

Over  one-half  of  tbe  ooouneaters  on 
the  inierim  final  rule  expressed  views 
on  the  local  depositor  preference  (LDP) 
provision.  Approximately  one-half  of 
those  cominenters  supportsd  the  LDP 
provision  Sor  various  reasons  such  as:  it 
promotes  local  control  and  involvement 
and  is  more  sensitive  to  the 
community's  needs;  ii  serves  die 


"See  12  CFR  563b.3(c)  (2)(ii|  and  (4)(iv). 


••Sae  12  CFR  S6«).Hc«6Ki»». 
"Sep  «CFR  565b.3(t:«2).  (4}.  (S). 
'*See  12  CFR  575.7(d)(6Kii1. 


community  first  and  gives  depositors  m 
the  local  community  a  more  meaningful 
oppoitunity  to  participate;  it  is  a  good 
way  to  maintain  local  control  of 
community -oriented  associations:  and  it 
deals  with  the  problem  of  outside 
investors  who  tend  to  put  luidue 
pressure  on  management  to  achieve  a 
higher  stock  value  more  rapidly  than 
may  be  feasible  through  safe  and  sound 
operations. 

A  majority  of  &e  supporters  of  the 
LDP  provision  also  suggested  various 
changes  to  the  interim  final  rule.  Three 
suggested  eliminating  the  100  mile  rule; 
one  suggested  using  50  instead  of  100 
miles-,  and  tiiree  requested  that  the  OTS 
clarify  the  parameters  of  100  miles,  i.e.. 
from  headquarters  or  branch,  to 
residence  or  town  of  residence,  within 
certain  counties,  etc.  One  commenter 
noted  thai  the  standard  metropolitan 
statistical  area  (SMSA)  is  no  loiter  in 
general  use  in  delineating  communities 
and  maAets  and  has  been  replaced  by 
■"metrt^ralitan  statistical  area"  and 
"consohdated  metropolitan  statistical 
area."  'The  same  commenter  also  noted 
that  the  terra  "general  metropolitan 
area"  is  not  a  term  of  general  usage  nor 
is  it  explained  in  the  interim  final  rule. 
This  commenter  suggested  eliminating 
the  100  mile  priority  and  restricting 
priority  to  persons  living  within  the 
local  community  defined  by  reference  to 
coimties. 

TwD-commenters  suggested  using  zip 
codes  corresponding  to  delineated  CRA 
service  areas,  and  three  commenters 
suggested  allowing  each  institution 
voluntarily  to  establish  a  local  priority 
and  identify  local  depositors.  Four 
commenters  requested  that  the  rule  be 
clarified  to  include,  as  local  depositors, 
long-term  account  holders  who  lived  in 
the  area  and  kept  accounts  open  but 
have  retired  and  moved  from  the  area, 
and  long-term  account  holders  who 
vTOik  or  regularly  vacation  in  the  local 
community  but  do  not  reside  there. 

One  selling  agent  }iad  concerns  with 
the  definition  of  "local  community"  and 
concerns  with  the  word  ■"residp." 
including  the  problem  with  multiple 
residences.  This  commenter  suggested 
that  the  test  for  the  geographic  area  for 
the  domicile  of  an  account  include  the 
whole  of  any  zip  code  that  is  partially 
withi  n  the  geographic  area .  TTje 
commenter  also  suggested  developing 
an  affidavit  to  accompany  the  stock 
order  form  and  requested  that  OTS  not 
require  any  independent  verification  by 
the  selling  agents. 

Commenters  that  opposed  the  LDP 
provision  asserted  that  all  association 
members,  regardiess  of  location,  should 
be  treated  Ae  same  and  be  allowed  to 
participate  in  the  conversion  process  on 
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an  equal  basis.  The  objections  raised  by 
coounenters  opposing  the  LDP* 
provision  included  the  following:  all 
depositors  have  ownership,  voting  and 
Uquidation  rights,  deposits  are  used 
indiscriminately,  and  the  definition  of 
customer  should  not  be  related  to 
location;  the  LDP  provision  is  an 
artificial  distinction  between  depositors 
based  upon  geography;  non-local 
persons  with  long-term  accounts  and/or 
more  money  in  accounts  would  have  a 
lower  priority  than  local  persons  with 
shorter-term  accoimts  and/ or  less 
money;  the  LI3P  is  arbitrary,  capricious, 
unfairly  discriminatory,  ill-suited  to 
advancing  any  legitimate  public  policy 
objective,  and  in  violation  of  the 
Administrative  Procedure  Act;  '^  the 
LDP  deprives  non-locals,  who  have  had 
long-term  accoimts  with  significant 
amounts  of  money  and  who  maintain 
banking  relationships,  of  rightful 
opportunity  to  participate  in  attractive 
conversions;  it  is  unconscionable  for  a 
federal  agency  to  require  U.S.  citizens  to 
be  treated  differently  based  on  their 
residence;  and  the  LDP  provision 
conflicts  with  the  takings,  due  process 
and  equal  protection  clause  of  the 
United  States  Constitution. 

Several  of  the  commenters  objected  to 
the  LDP  provision  because  they  believe 
that  it  violates  federal  and  state  policies 
and  laws  that  prohibit  discrimination. 
The  OTS  acknowledges  that  the  effect  of 
the  rule  is  to  authorize  a  preference  to 
a  certain  type  of  depositor.  The  LDP 
rule,  however,  does  not  discriminate 
against  any  person  based  on  age,  race, 
sex,  ethnic  backgroimd,  rehgion  or  any 
other  impermissible  category.  Its 
purpose  is  to  reward  those  who  have 
and  will  maintain  a  banking 
relationship  with  the  institution.  While 
using  residency  as  the  basis  for 
determining  this  category  of  depositors 
is  inexact,  it  is  valid  to  assume  that 
generally  local  depositors  fall  into  that 
category  and  non-local  depositors  do 
not.  The  OTS  believes  that  providing  for 
a  LDP  provision  will  assist  in  achieving 
the  goals  of  (1)  recognizing  those 
depositors  who  have  maintained  long- 
term  banking  relationships  with  the 


"One  of  the  most  detailed  comment  letters  came 
from  counsel  representing  Thrift  Depositors  of 
America.  Inc.  (TDA),  a  trade  association  of  mutual 
savings  association  depositors.  A  lawsuit  by  TX)A 
{TDA  vs.  OTS.  Civil  Action  No.  94-1008,  U.S. 
District  Court  for  the  District  of  Columbia)  alleged 
that  the  OTS's  implementation  of  the  LDP  in  the 
interim  final  rule  without  a  notice  and  comment 
period  violated  the  APA.  On  September  29. 1994, 
the  Court  ruled  that  because  the  OTS  had  failed  to 
adequately  justify  waiving  notice  and  comment  for 
the  LDP,  it  would  enjoin  the  OTS  from  proceeding 
with  mutual-to-stock  conversions  containing  the 
LDP  provision  until  a  new  rule  was  finallred  in 
accordance  with  the  notice  and  conunent 
procedure*  of  the  APA 


converting  institution  and  thereby 
contributed  to  its  financial  success,  and 
who  are  likely  to  continue  to  do  so  in 
the  future.'*  and  (2)  promoting 
ownership  by  persons  who  have  close 
ties  to  the  community.  Thus,  in  the 
OTS's  view,  the  rule  does  not  violate 
federal  or  state  policies  against 
discrimination. 

The  OTS  also  believes  that  the 
constitutional  argiunents  raised  by 
certain  commenters  are  without  merit. 
As  has  been  recognized  by  a  number  of 
courts,  the  property  rights  of  mutual 
account  holders  are  extremely  limited.'* 
In  the  OTS  conversion  regulations,  the 
limited  rights  that  depositors  have  to 
share  pro  rata  in  the  surplus  of  a 
liquidated  mutual  savings  association  is 
recognized  by  the  establishment  of  a 
liquidation  accoimt  in  the  converted 
association.  No  distinction  is  made 
between  local  and  non-local  depositors 
in  the  establishment  of  these  accounts 
and  nothing  in  the  interim  rule  or  this 
final  rule  would  diminish  a  depositor's 
interest  in  his  or  her  liquidation 
account.  Similarly,  the  OTS  does  not 
believe  that  authorizing  the  LDP 
provision  violates  the  Equal  Protection 
Clause  of  the  Constitution.  Although  the 
LDP  provision  does  make  a  distinction 
between  depositors,  the  OTS  believes, 
for  the  reasons  discussed  above,  that 
there  is  a  rational  basis  for  authorizing 
an  institution  to  make  the  distinction 
and  that  the  provision  reasonably  relates 
to  legitimate  policy  objectives. 

The  OTS  instituted  the  LDP  rule  in 
the  interim  final  rule  to  promote  local 
community  ownership  of  converting 
institutions,  and  to  reward  a  group  that, 
collectively,  typically  has  made 
significant  contributions  to  the  financial 
success  of  the  institution.  The  LDP  rule 
sought  to  provide  the  opportunity  for 
local  depositors  to  participate  more 
fully  in  the  subscription  offering 
without  competition  from  large 
purchases  by  out-of-area  depositors.  The 
OTS  has  become  aware  in  recent  years 
of  the  evolution  of  a  class  of  depositors, 


'■•OTS  cannot,  in  a  regulation,  identify  with 
exactitude  every  single  instance  in  which  a 
depositor  has  maintained  a  long-term  banking 
relationship  with  a  converting  institution  and 
thereby  contributed  to  its  financial  success. 
However,  it  it  both  rational  and  convenient,  for 
reasons  discussed  elsewhere  in  this  preamble,  to 
identify  this  group  as  the  local  depositors. 
Moreover,  as  discussed  more  fully  below,  the  OTS 
has  provided  a  mechanism  to  enable  converting 
institutions,  in  applying  the  LDP,  to  take  account 
of  unique  and  compelling  circumstances  posed  by 
persons  who  are  not  local  depositors. 

"  See,  e^.,  Paulsen  v.  CJJl.,  469  U.S.  131  (1985); 
Ordower  v.  Bell  Fed.  Sav.  *  Loan  Ass'n.  999  F.2d 
1183  (7th  Cir.  1993):  York  v.  Federal  Home  Uan 
Bank  Board,  624  F.2d  495  (4th  Cir.).  cerf.  denied, 
449  U.S.  1043  (1980):  Lovell  v.  The  One  Bancorp, 
614  A.2d  56  (Me.  1992). 


sometimes  referred  to  as  "professional 
depositors"  or  "flippers,"  who  have 
opened  accounts  in  a  large  niunber  of 
mutual  associations.'^  These 
"professional  depositors."  who  often 
reside  outside  the  local  community  of 
the  mutual  savings  association,  make 
deposits  in  anticipation  of  the  mutual 
savings  association  converting  to  stock 
form.  Often,  these  depositors  subscribe 
for  a  significant  number  of  shares  in  the 
subscription  offering  phase  with  the 
intent  of  selling  all  or  a  significant 
number  of  the  shares  in  a  short  period 
of  time  following  the  conversion  to  take 
advantage  of  a  lucrative  afler-market. 
Once  «r conversion  is  complete,  these 
depositors  often  withdraw  their  deposits 
and  have  no  further  relationship  with 
the  converted  savings  association. 

As  discussed  below,  OTS  continues  to 
believe  that  local  depositors  should  be 
given  preference  over  out-of-area 
depositors  in  purchasing  stock  of  a 
converting  mutual  savings  association. 
Upon  further  consideration  of  the  issues 
presented  in  this  area  and  review  of  the 
comment  letters,  however,  OTS  has 
determined  in  the  final  rule  to 
authorize,  but  not  require,  a  savings 
association  to  give  a  conversion  stock 
purchase  preference  to  account  holders 
residingin  the  local  community. 

The  OTS  has  taken  this  position,  i.e., 
making  the  LDP  provision  optional,  for 
a  niunber  of  reasons.  First,  the  OTS  does 
not  oppose  the  full  participation  of 
those  other  than  local  depositors  in  the 
conversion  process.  The  nationwide 
interest  in  thrift  stock  has  enabled  many 
thrifts  to  recapitalize,  thereby 
preventing  thrift  failures  and  a  burden 
on  the  taxpayers.  In  addition,  the  OTS 
notes  that  the  conversion  eligibility 
record  date,  the  primary  determinant  for 
prioritized  eligibility  to  purchase 
conversion  stock,  has  always  been 
keyed  to  the  length  of  time  a  depositor 
has  had  an  account  with  a  converting 
institution,  not  to  geographic  location. 
Also,  as  noted  below,  many  mutual 
associations  have  exercused  their 
authority  to  accept  deposit  accounts 
only  from  persons  residing  in  the 
association's  local  community. 

In  light  of  the  foregoing,  and  in 
response  to  the  comments  noted  above, 
the  OTS  believes  that  the  LDP  provision 
need  not  be  a  requirement  of 
conversion;  rather  it  should  be  at  the 
option  of  each  converting  savings 
association  which  will  decide  whether 
its  particular  situation  warrants  its  use. 
A  savings  association  may  conclude  that 
an  LDP  for  stock  purchases  is  important 
to  ensure  ownership  by  local  depositors 


who  made  significant  long-term 
contributions  to  the  financial  success  of 
the  institution  by  virtue  of  their  deposit 
and  borrowing  relationships,  and  who, 
it  expects,  will  continue  to  maintain 
financial  relationships  with  the 
institution  after  the  conversion.  The 
final  rule  includes  the  LDP  provision  as 
an  optional  provision  in  the 
subscription  phase  of  the  conversion. 

To  assist  converting  institutions  who 
elect  to  include  the  LDP  provision,  the 
final  rule  continues  to  provide  a 
definition  of  the  "local  community."  In 
response  to  comments,  however,  the 
final  rule  substantially  revises  the 
definition.  First,  the  100-mile  standard 
is  eliminated.  In  addition,  the  definition 
of  local  community  has  been  revised  to 
delete  the  reference  to  the  "standard 
metropolitan  statistical  area"  and  the 
"general  metropolitan  area."  Finally,  the 
definition  also  has  been  revised  to 
include  "metropolitan  statistical  area" 
(which  replaced  the  SMSA),  all  zip  code 
areas  corresponding  to  the  converting 
institution's  delineated  CRA  service 
area,  and  such  other  area(s)  or  category 
as  designated  by  the  institution  and 
provided  for  in  the  plan  of  conversion.^' 
In  this  regard,  the  OTS  will  review,  on 
a  case  by  case  basis,  the  proposals  by 
converting  associations  to  define  local 
community  other  than  as  defined  in  the 
final  rule. 

OTS  also  specifically  solicited 
comments  as  to  whether  a  savings 
assodaticai.  in  anticipation  of 
conversion,  should  be  permitted  to:  (1) 
refuse  to  open  accounts  for  potential 
depositors  residing  outside  the  local 
community,  or  (2)  close  accoimts  of 
depositors  residing  outside  the  local 
community. 

Of  18  commenters  addressing  this 
issue,  13  stated  that  a  savings 
association  should  be  able  to  refuse  to 
open  accounts  for  non-local  depositors, 
with  three  of  the  13  requesting  that  OTS 
confirm  the  association's  right  to  refuse 
to  accept  deposits.  Five  commenters 
believed  that  associations  should  not  be 
allowed  to  refuse  to  open  accounts,  with 
two  of  the  five  stating  that  OTS  should 
prohibit  associations  fi-om  refusing  to 
open  or  maintain  accounts  of  non-local 
depositors. 

Of  18  commenters.  10  stated  that 
savings  associations  should  be  allowed 
to  close  accounts  of  non-local 
depositors,  with  one  commenter  stating 
that  an  account  should  be  required  to  be 
closed  at  least  6  months  prior  to  the 
adoption  of  a  plan  of  conversion.  Two 


of  the  10  stated  that  OTS  should 
confirm  an  association's  right,  as  a 
general  matter,  to  close  accounts  of,  and 
return  monies  to,  depositors  who  do  not 
reside  in  the  community  served  by  the 
association.  Eight  commenters  opposed 
the  closing  of  accounts  in  contemplation 
of  conversion,  with  one  stating  that  the 
closing  would  violate  fundamental 
fairness  and  deprive  valid  property 
rights  without  due  process. 

In  the  interim  final  rule,  the  OTS 
noted  that  federal  associations  generally 
have  the  authority  to  open  and  maintain 
.  savings  accounts  within  their 
discretion."  State  chartered  savings 
associations  are  subject  to  state  laws 
governing  the  opening  and  closing  of 
deposit  accounts.  Based  upon  its  review 
of  the  comments,  the  OTS  has 
determined  not  to  make  any  changes  to 
the  conversion  rules  in  this  area.  It  is 
the  opinion  of  the  OTS  that  federal 
associations  have  the  authority  to  open 
and  close  deposit  accoimts,  including 
those  accounts  of  non-local  depositors, 
provided  they  do  not  violate  applicable 
laws  that  prohibit  discrimination  on  the 
basis  of  age,  race,  sex.  ethnic 
backgroimd,  religion  or  any  other 
impermissible  category. 

The  OTS,  however,  would  not 
consider  it  to  be  a  legitimate  exercise  of 
that  authority  if  a  savmgs  association,  in 
anticipation  of  conversion,  closed  an 
account  for  the  purpose  of  preventing  a 
depositor  fi-om  participating  in  a 
conversion  as  an  account  holder.  The 
OTS  believes  that  this  could  result  in 
the  perception  that  insiders  were  acting 
out  of  self-interest  and  not  in  the 
interests  of  the  savings  association. 

F.  Revision  to  Policy  Regarding 
Management  Stock  Benefit  Plans 

In  the  interim  final  rule,  the  OTS 
substantially  revised  and  codified  its 
policies  regarding  the  establishment  of 
management  recognition  plans  (MRPs) 
and  stock  option  plans  (SOPs)  during 
the  conversion  process.  The  new 
provisions  require  that  any  decision  to 
implement  MRPs  and  SOPs  after 
conversion  be  voted  on  and  approved  by 
a  majority  of  the  shareholders  no  earlier 
than  the  first  aimual  meeting  following 
the  conversion,  and  that  prior  to 
implementation,  all  such  plans  be 
reviewed  and  approved  by  the  Regional 
Director.  The  provisions  also  prohibit 
the  use  of  conversion  stock  to  fund 
MRPs.  require  that  MRPs  be  awarded 
and  stock  options  be  granted  only  after 
shareholder  approval  is  received  and 


>*See,  e.g..  Peter  Lynch,  Beating  the  Street  (1993), 

p.  22a 


' '  For  example,  a  number  of  commenters 
suggested  other  categories  of  depositors,  such  as 
retirees,  who  may  be  equivalent  to  local  depositors 
in  terms  of  their  long-term  relationship  with  the 
institution. 


IMI 


"•See  12  U.S.C.  1464(b)  and  12  CFR  545.11(b): 
see  also  Appendix  to  1 2  CFR  Part  544  (model 
bylaws  for  federal  associations  provide  that  the 
board  of  directors  has  the  explicit  power  to  reject 
any  application  for  a  savings  account). 


require  that  stock  options  be  granted  at 
the  market  price  at  which  the  stock  is 
trading  at  the  time  of  grant.  The 
regulation  also  codifies  the  OTS's 
pohcies  regarding  permissible  amounts 
that  may  be  included  in  SOPs  and  MRPs 
formed  within  one  year  of  conversion. 

Approximately  17  commenters 
recommended  allowance  of  a  reasonable 
amount  of  stock  benefits  at  the  time  of 
conversion,  rather  than  a  flat 
prohibition.  A  majority  of  the  17 
commenters  stated  that  the  level  of 
stock  benefit  plans  should  be  tailored  to 
the  size,  health  and  performance  of  the 
association,  the  business  plan  objectives 
and  needs,  the  size  of  the  offering,  and 
the  specific  contribution  and  tenure  of 
management.  One  commenter  suggested 
1%  for  MRPs  and  5%  for  stock  options, 
subject  to  the  normal  five-year  vesting 
period.  Another  commenter  suggested 
allowing  a  small  MRP  amount  at  the 
time  of  conversion  with  the  remainder 
reserved  for  future  performance-based 
awards  and  a  SOP  that  is  structured  so 
that  the  exercise  price  is  based  on  an 
averaging  formula  or  an  indexed  price. 

Four  commenters  supported  the 
prohibition  of  stock  benefit  plans  at 
conversion. 

Of  eight  commenters  addressing  the 
issue,  six  supported  the  requirement  for 
shareholder  approval  of  management 
plans.  One  of  the  six  supported  the 
delaying  of  implementation  until 
approval  is  received  and  two 
commenters  stated  that  shares  should  be 
allocated  at  the  time  of  conversion  but 
contingent  on  shareholder  approval. 
One  commenter  requested  a  revision  in 
the  wording  of  the  regulation  to  clarify 
that  plans  must  be  approved  by  an 
affirmative  vote  of  the  holders  of  a 
majority  of  the  securities  of  the  issuer 
present,  or  represented  and  entitled  to 
vote,  at  the  meeting. 

Of  ten  commenters  addressing  the 
issue,  two  supported  the  provision  that 
shareholder  approval  be  at  the  first 
annual  meeting,  and  eight  requested 
that  the  timing  aspect  be  revised  to 
allow  approval  at  any  duly  called 
meeting  of  shareholders,  either  dnnual 
or  special.  One  commenter  suggested 
that  the  regulation  require  that  a 
meeting  be  at  least  two  months  after 
completion  of  the  conversion.  One 
commenter  expressed  concern  for 
differences  in  flexibility  with  annual 
meeting  dates  for  state  holding 
companies  and  federal  savings 
associations.  One  of  the  eight 
commenters  stated  that  by  waiting  for 
the  first  annual  meeting,  awards  are 
expensed  based  upon  the  fair  market 
value  of  common  stock  on  the  date  of 
the  meeting  which  increases  the 
financial  accounting  expenses  for  the 
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institution.  This  same  commenter  also 
noted  that  the  date  the  MRPs  are 
implemented  is  inconsequential  to 
officers  and  directors,  because  the 
financial  benefit  of  the  MRPs  is  in  the 
full  value  of  the  shares,  not  in  their 
appreciation  as  in  stock  options. 

Three  commenters  stated  that 
associations  should  be  given  flexibility 
to  obtain  a  reasonable  and  appropriate 
number  of  shares  to  fund  stodc  plans 
through  open  market  purchases  or 
through  authorized  but  unissued  shares. 
Another  commenter  requested  that  the 
regional  office  review  and  act  upon 
stock  plans  at  the  time  of  conversion, 
that  no  conditional  approval  be  allowed, 
and  that  plans  not  acted  upon  within  a 
certain  time  be  deemed  approved 
automatically. 

Consistent  with  the  discussion  in  the 
preamble  to  the  interim  final  rule,  the 
OTS  believes  that  while  there  are  valid 
business  reasons  for  thrifts  to  adopt 
stock  benefit  plans  in  order  to  attract 
and  rettun  qualified  management,  these 
plans  are  now  more  appropriately 
implemented  subsequent  to  the 
conversion  and  with  shareholder 
approval.  A  waiting  period  allows 
shareholders  to  decide  whether  to 
permit  dilution  of  their  interests  after 
reviewing  management's  performance. 
Moreover,  the  stock  price  stabilizes  once 
the  marketplace  has  sufficiently 
digested  the  financial  data  of  the 
association. 

The  interim  final  rule  required  that 
stock  options  be  granted  at  the  market 
price  at  which  the  stock  is  trading  at  the 
time  of  grant.  The  OTS  has  revised  the 
interim  final  rule  so  as  to  require  that 
stock  options  be  granted  at  no  less  than 
the  market  price  at  which  the  stock  is 
treding  at  the  time  of  grant.  This 
revision  is  consistent  with  the  current 
practices  and  rules  relating  to  the 
granting  of  stock  options. 

The  shareholder  vote  required  by  the 
final  rule  will  be  uniform  for  both 
savings  associations  and  holding 
companies,  i.e.,  the  affirmative  votes  of 
the  holders  of  a  majority  of  the  total 
votes  eligible  to  be  cast  at  a  legal 
meeting.  ^^ 

Shareholder  approval  is  required 
prior  to  implementation  of  MRPs  or 
stock  option  plans  within  the  first  year 
of  conversion.  In  response  to  the 
comments  and  mindful  that  a  uniform 
meeting  time  may  be  justifiable  for  the 
reasons  cited  by  the  commenters,  the 


••This  voting  requirement  coincides  with  the 
voting  requirement  of  Section  5  of  12  CFR  552.3. 
the  Federal  Stock  Charter  provision.  As  noted,  it 
will  apply  to  savings  and  loan  holding  companies 
formed  in  the  conversion  process  that  implement 
management  stock  benefit  plans  within  one  year 
following  conversion. 


timing  aspect  in  the  interim  final  rule  is 
being  revised  to  allow  approval  at  any 
duly  called  meeting  of  shareholders, 
either  annual  or  special,  to  be  held  no 
earlier  than  six  months  after  completion 
of  the  conversion.  The  OTS  believes  a 
six-month  "cooling  o£P'  period  will  give 
the  marketplace  sufficient  time  to  digest 
the  financial  data  and  the  shareholders 
sufficient  time  to  become  familiar  with 
the  finances  and  operations  of  the 
converted  association  in  order  to  make 
an  informed  investment  decision  in 
considering  whether  to  vote  to  adopt 
such  plans. 

The  interim  final  rule  did  not  specify 
the  vesting  schedule  of  the  management 
stock  benefit  and  stock  option  plans.  As 
a  matter  of  poficy  under  both  the 
conversion  regulations  and  the  safety 
and  soundness  authority  governing 
management  compensation,  the  OTS 
has  generally  required  such  plans  to 
vest  beginning  one  year  fi-om  the  date 
the  plans  are  approved  by  shareholders, 
and  at  a  rate  not  in  excess  of  20%  a  year. 
A  provision  has  been  added  to  the  final 
rule  codifying  these  policies.  Also,  in 
furtherance  of  the  foregoing  policy,  an 
additional  provision  in  the  final  rule 
generally  prohibits  accelerated  vesting 
except  in  the  case  of  disability  or  death. 

The  OTS  agrees  with  the  commenters 
that  savings  associations  should  be 
given  flexibility  to  obtain  a  reasonable 
and  appropriate  number  of  shares  to 
fund  stock  plans  through  open  market 
purchases  or  through  authorized  but 
unissued  shares.  In  funding  these  plans, 
the  board  of  directors  and  the 
compensation  committees  are  reminded 
of  their  fiduciary  duties  to  the 
association  or  holding  company,  its 
shareholders  and  the  association's 
members. 

Finally,  the  interim  final  rule  required 
that  management  and  stock  option  plans 
be  subject  to  approval  of  the  appropriate 
OTS  Regional  Director  prior  to  plan 
implementation.  The  final  rule  removes 
the  requirement  for  OTS  Regional 
Director  approval  in  advance  of  a 
stockholder  vote  and  implementation. 
The  final  rule  provides  that 
management  stock  benefit  plans  and 
stock  option  plans  comply  with  all  of 
the  regulatory  requirements.  Disclosure 
in  all  proxy  and  related  material 
distributed  to  the  shareholders  shall 
indicate  that  the  plans  in  no  way  have 
been  approved  or  endorsed  by  the  OTS, 
and  no  written  or  oral  representation  to 
the  contrary  shall  be  made  by  the 
association,  its  management,  employees 
or  professional  advisors.  The  final  rule 
also  adds  the  requirement  that 
subsequent  to  shareholder  approval  of 
the  plans,  the  association  will  be 
required  to  file  with  the  OTS  a  copy  of 


the  plans  approved  by  shareholders  and 
written  certification  that  the  plans 
approved  by  shareholders  are  the  same 
plans  submitted  to  the  OTS  in  the  proxy 
materials. 

G.  Merger  Conversions 

In  the  interim  final  rule,  the  OTS 
amended  its  conversion  regulations  to 
limit  merger  conversions  to  institutions 
that  quahfy  for  a  supervisory 
conversion,  i.e.,  financially-weak 
institutions.  OTS  also  solicited 
conunent  as  to  whether  merger 
conversions  involving  healthy  savings 
associations  should  be  permitted  in  Sie 
future,  and  if  so,  under  what 
circumstances.  "The  OTS  was 
particularly  interested  in  how  merger 
conversions  should  be  structured  to 
avoid  the  safety  and  soimdness 
concerns  raised  by  such  transactions 
that  were  discussed  in  the  preamble  to 
the  interim  final  rule. 

Of  approximately  43  commenters 
addressing  merger  conversions, 
approximately  33  expressed  the  view 
that  merger  conversions  should  be 
permitted  for  healthy  thrifts.  Of  these  33 
commenters,  13  proposed  a  small 
savings  association  exception,  with 
"small"  being  defined  as  anywhere  from 
$5  million  to  $300  million  in  assets.  The 
bases  for  the  exception  were  the  cost  of 
doing  two  transactions  (a  standard 
mutual-to-stock  conversion  followed  by 
a  merger  transaction)  in  order  to 
accompUsh  a  merger;  the  business 
reasons  (access  to  capital  markets, 
choice  of  partner,  long-term  survival, 
technological  advancement,  access  to  a 
strong  management  team  and 
enhancement  of  service  to 
communities);  and  the  economic 
necessity  for  market-driven 
consolidations  to  occur. 

Those  commenters  who  favored 
authorization  of  merger  conversions 
involving  healthy  thrifts  believed  that 
the  OTS  should  regulate  and  supervise 
these  transactions  and  address  concerns 
over  insider  abuse,  excessive 
management  compensation  and  stock 
incentive  packages.  They  argued  that 
OTS  could  set  narrow  approval 
guidelines  but  should  not  ban  or 
eliminate  merger  conversions.  One 
commenter  stated  that  merger 
conversions  should  be  allowed  on  a 
case-bv-case  basis  taking  into  account 
the  size  and  strategic  needs  of  the 
institution.  Another  commenter  stated 
that  OTS  should  allow  submission  on  a 
test  case  basis  so  as  to  develop  a 
structure  that  would  address  the  issues. 

A  few  commenters  thought  that 
depositors  should  be  able  to  vote  on 
whether  a  stand-alone  or  merger 
conversion  would  be  in  the  besj  interest 


of  the  association.  Several  commenters 
stated  that  the  board  of  directors  should 
decide  whether  to  undertake  a  merger 
conversion  based  on  their  business 
judgment.  Two  commenters  thought 
that  for  a  merger  conversion  to  be 
approved,  an  institution  would  have  to 
document  specific  business,  economic 
and  fiscal  reasons  and  be  required  to 
demonstrate  that  the  transaction  would 
provide  opportunities  for  customers  and 
depositors  to  participate  in  the 
institution's  value.  Another  commenter 
stated  that  the  prohibition  punishes 
forward-thinking  thrift  managers  and 
further  endangers  the  health  of  the 
industry  by  closing  off  avenues  for 
generating  capital. 

Another  commenter  stated  that  the 
institution  should  be  free  to  negotiate 
the  terms  of  a  merger  conversion, 
including  reasonable  compensation 
arrangements  and  purchase  discount 
percentages. 

Some  suggestions  regarding  the 
windfall  gains  and  other  problems  and 
the  valuation  issue  included:  allow 
subscribers  to  subscribe  to  the  stock  of 
the  acquiring  association  at  a  15%  to 
20%  discount,  based  on  the  stock  price 
either  at  the  time  of  acquisition  or  at  the 
time  the  transaction  is  announced; 
require  the  acquiring  entity  to  pay  a 
control  premium;  assure  that  value  is 
made  available  to  appropriate 
constituencies  through  community 
foundations,  special  interest  payments 
on  deposits,  and/or  a  special  class  of 
preferred  stock  made  available  to 
depositors  without  cost;  make  bonus 
interest  payments  equal  to  a  certain 
percentage  of  principal  on  all  eligible 
account  holder  deposits  maintained  at 
resulting  institution  for  a  specific  time 
period  after  the  acquisition  is 
consummated  ^°;  require  the  acquiror  to 
hold  the  thrift  as  a  separate  subsidiary 
or  be  an  OTS-regulated  institution  itself; 
require  all  net  conversion  proceeds  to  go 
to  the  association;  allow  compensation 
only  to  the  extent  allowed  in  stand 
alone  conversions;  or  require  a  CRA 
rating  of  outstanding  or  satisfactory. 

One  commenter  recommended  using 
a  two-step  approach,  allowing  the 
mutual  to  enter  into  a  definitive  merger 
conversion  agreement  prior  to  doing  a 
stand-alone  conversion,  disclosing  the 
intended  transaction  in  the  stand-alone 
conversion,  and  then  requiring  a  90-day 
period  between  completion  of  the  stand- 
alone conversion  and  consummation  of 
the  merger. 


Of  the  approximately  ten  commenters 
that  supported  the  prohibition  against 
merger  conversions,  two  did  so  only 
until  guidelines  can  be  drawn  to  protect 
the  rights  of  members  of  the 
disappearing  association  and  to  prevent 
insider  abuse.  One  of  the  ten  stated  that 
merger  conversions  should  be 
prohibited  except  in  cases  of 
undercapitalized  institutions  or  at  the 
discretion  of  the  regulators  on  a  case  by 
case  basis.  A  fourth  supporter  noted  that 
what  is  beneficial  to  the  board  of 
directors  and  insiders  may  not  always 
be  in  the  best  interest  of  the  institution 
or  the  community  it  serves.  A  fifth 
supporter  stated  that  depositors  are  best 
served  by  forcing  acquiring  entities  to 
bid  for  a  converted  institution's  stock  in 
the  of>en  market.  A  sixth  commenter 
supported  the  prohibition  because  of  the 
windfall  and  valuation  problems. 

Upon  review  of  the  comments,  the 
OTS  has  determined  to  continue  to 
generally  limit  merger  conversions  to 
cases  involving  financially  weak 
institutions.  Although  several 
commenters  made  suggestions  that 
attempted  to  address  the  concerns 
raised  in  the  interim  final  rule, 
including  the  valuation  problem  and 
accrual  of  "windfall  gains"  by  the 
acquiror,  the  OTS  remains  concerned 
with  the  problems  raised  by  merger 
conversions  of  healthy  institutions. 

In  line  with  the  commenter  who 
suggested  that  the  OTS  allow  test  case 
submissions  in  order  to  develop  a 
structure  that  would  address  the  issues, 
the  OTS  emphasizes  that  it  retains  its 
general  waiver  authority  uinder  part 
563b  to  permit  a  merger  conversion 
transaction  under  appropriate 
circumstances.21  An  institution  seeking 
a  waiver  of  the  merger  conversion 
limitation  will  bear  the  burden  of 
demonstrating  how  a  proposed 
transaction  specifically  addresses  the 
concerns  set  forth  above  and  in  the 
interim  final  rule,  and  will  also  be 
required  to  docimient  specific  business, 
economic  and  corporate  reasons  for  a 
merger  conversion.  As  discussed  in  the 
interim  final  rule,  however,  the  OTS  has 
identified  a  number  of  significant 
structural  abuses  and  regulatory 
problems  inherent  in  merger 
conversions.22  Thus,  while  the  OTS 


"•The  OTS  notes  that  a  fundamental  premise  of 
the  conversioo  regulations  prohibits  free 
distribution  schemes  in  connection  with  a 
conversion.  S«  39  FR  9142  (March  7.  1974). 


m\ 


"  One  situation  suggested  by  some  commenters 
and  to  which  the  OTS  would  give  serious 
consideration  is  where  a  converting  association 
could  demonstrate  by  clear  and  convincing 
evidence  that  a  standard  conversion  would  not  be 
economically  feasible,  based  on  the  ratio  of 
expenses  to  gross  proceeds,  because  of  the  asset  size 
of  an  institution.  Very  small  institutions,  i.e.  those 
with  assets  under  525  million  are  more  likely  to  be 
able  to  establish  such  a  justification. 

»  See  59  FR  22725.  22729  (May  3. 1994):  see  also 
testimony  of  a  House  Financial  Institutions 


continues  to  remain  open  to  the 
development  of  a  transaction  structure 
that  addresses  these  problems,  a  healthy 
institution  faces  significant  hurdles  in 
demonstrating  its  transaction  will 
resolve  these  problems. 

In  the  interim  final  rule,  the  OTS 
stated  that  merger  conversions  could  be 
done  as  a  two-step  process  in  which  the 
mutual  account  holders  are  initially 
granted  an  opportunity  to  purchase 
stock  of  a  converting  savings  association 
or  its  holding  company  and  then 
following  the  conversion,  vote  to  merge 
with  or  be  acquired  by  another 
institution,  subject  to  certain 
limitations.  One  of  the  limitations  is  12 
CFR  563b.3(i)(2).  under  which  no 
person  is  permitted  to  make  an  offer  for 
any  security  of  a  converting  savings 
association  issued  in  connection  with 
the  conversion.  The  other  limitation  is 
12  CFR  563b.3(i)(3),  under  whicn  no 
person  is  permitted  for  a  period  of  three 
years  following  the  conversion,  to  make 
an  offer  to  acquire  or  acquire  more  than 
10%  of  any  class  of  equity  security  of 
a  converted  savings  association  without 
the  prior  written  approval  of  the  OTS." 

In  addition,  the  OTS  has  generally 
imposed  a  condition  in  connection  with 
approval  of  a  conversion  transaction 
that  prohibits,  without  prior  OTS 
approval,  the  converting  association  or 
its  holding  company  from  taking  any 
action  within  the  first  year  following 
conversion  that  could  lead  to  a 
transaction  that  would  require 
stockholder  approval  if  such  transaction 
were  subject  to  12  CFR  552.13.  These 
provisions  are  intended  to  preserve  the 
integrity  of  the  independent  appraisal 
process,  deter  manipulation  of  the 
conversion  process  by  insiders  or  other 
sophisticated  third  parties  to  the 
detriment  of  the  account  holders,  and 
permit  the  OTS  to  monitor  post- 
conversion  acquisition  activities  of 
recently  converted  associations.  By  this 
regulatory  oversight  of  merger  and 
acquisition  activities  following  the 
conversion,  a  converting  institution  is 
provided  with  a  reasonable  period  of 
time  to  implement  its  post-conversion 
business  plan  and  to  invest  the 
conversion  proceeds.  With  respect  to 
the  appraisal  issue,  the  pro  forma 
valuation  of  converting  institutions 
assumes  that  no  acquisition  of  the 
converting  association  will  take  place 
for  a  reasonable  period  of  time  following 
the  conversion.  If  there  are  ongoing 


Subcommittee  Hearing  on  Mutual-to-Stock 
Conversions  dated  January  26. 1994. 

"Clearly."  with  respect  to  the  latter  limitation,  the 
opportunity  is  present  for  converted  institutions 
contemplating  a  merger  to  seek  approval  from  the 
OTS  to  undertake  such  a  transaction  even  within 
the  first  year  following  conversion. 
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discussions  about  a  takeover  of  a 
converting  thrift  during  the  conversion 
process,  the  ability  of  an  appraiser  to 
prepare  an  appraisal  that  satisfies  the 
requirements  of  12  CFR  563b.  7  is 
severely  diminished  because  of  the 
uncertainty  that  such  takeover 
speculation  would  generate. 

H.  Extension  of  the  Conversion  Public 
Comment  Period 

OTS  revised  the  conversion 
regulations  to  conform  the  public 
comment  period  with  the  longer  twenty 
calendar  day  public  comment  period 
provided  under  the  acquisition  of 
control  iwulations.^* 

Eight  often  commenters  endorsed  the 
new  requirement,  with  one  of  the  eight 
suggesting  that  OTS  include  a 
requirement  for  wider  distribution,  in  a 
timely  manner,  of  the  conversion 
notices  contemporaneously  with  the 
filing  of  the  conversion  application.  One 
of  the  eight  noted  that  too  long  a 
comment  period  may  cause  significant 
delays  and  related  inappropriate  costs  to 
the  converting  associations. 

One  commenter  stated  that  the  ten 
day  comment  period  provided  ample 
time  for  any  person  desiring  to  comment 
on  an  apphcation,  and  if  the  20-day 
period  is  used,  suggested  that  an 
association  be  permitted  to  publish  the 
4(b)  notice  immediately  upon  filing  the 
application  with  OTS.  without  wjiiting 
for  OTS  authorization.  Another 
commenter  stated  that  the  revision 
served  no  useful  purpose,  but  if  kept, 
also  suggested  that  the  4(b)  notice 
should  be  able  to  be  given  immediately 
after  the  filing  to  ensiue  no  delay  due 
to  the  longer  public  comment  period. 

The  OTS  continues  to  believe  that  the 
Ipnger  public  comment  period  will  give 
sufficient  time  for  interested  parties  to 
review  and  comment  on  a  detailed 
conversion  application,  ta  order  to 
accommodate  the  concern  noted  by 
some  commenters,  the  final  rule 
requires  that  the  4(b)  notice  be  given 
immediately  after  the  filing  of  the 
application  with  the  OTS.  However,  the 
final  rule  also  clarifies  that  if  a 
conversion  application  is  later  deemed 
not  properly  executed  or  is  materially 
deficient  or  substantially  incomplete, 
the  applicant  may  be  required  to  refile 
the  application,  republish  the 
accompanying  4(b)  notice,  and  provide 
for  another  20-day  public  comment 
period. 

/.  Submission  of  Business  Plans  for  All 
Conversion  Tmnsactions 

OTS  now  requires  that  all  conversion 
transactions,  with  or  without  holding 


"12CFR574.6(«). 


company  formations,  include  a  business 
plan,  and  that  the  business  plan  address 
in  detail  how  the  capital  acquired  in  the 
conversion  will  be  utilized. 

All  commenters  addressing  this  issue 
affirmatively  supported  the  provision. 
Two  wanted  assurance  of 
confidentiality  of  the  business  plan  to 
protect  associations  bom  imfair 
competition.  One  of  the  commenters 
stated  that  the  business  plans  should 
not  be  used  to  deny  a  conversion 
application,  unless  the  plan  raises 
significant  safety  and  soundness 
concerns,  and  two  urged  OTS  not  to  put 
itself  in  the  position  of  deciding  how 
much  capital  a  business  may  need  in 
future  years,  nor  to  require  a  converting 
institution  to  justify  the  need  for  capital 
in  order  to  be  able  to  convert. 

The  interim  final  rule  will  continue  in 
effect  without  change.  As  noted  in  the 
preamble  to  the  interim  final  rule,  in 
order  to  ensiue  that  a  business  plan  is 
given  confidential  treatment,  the 
applicant  should  follow  the  procedures 
set  forth  at  12  CFR  563b.4(c). 

Applicants  for  conversions  must 
submit  their  business  plans  to  the 
Regional  Director  prior  to  the  fihng  of 
the  conversion  application.  OTS  may 
deny  a  conversion  application  where 
the  business  plan  does  not  sufficiently 
address  the  deployment  of  conversion 
proceeds,  raises  significant  safety  and 
soundness  concerns,  or  does  not 
otherwise  address  convenience  and 
needs  standards  as  required  in  the  final 
regulation. 

/.  Revision  to  Post-Conversion  Stock 
Repurchase  Rules 

In  its  interim  final  rule,  the  OTS 
revised  the  conversion  regulations  to 
prohibit  stock  repurchases  by  the 
converting  association  for  one  year 
following  conversion.  After  one  year,  a 
converted  association  may  file  with  the 
appropriate  Regional  Director  an  open 
market  repurchase  program  in  which  it 
may  propose  stock  repurchases  of  no 
more  than  5%  of  the  outstanding  capital 
stock  during  any  twelve  month  period 
in  the  second  and  third  years  after  the 
conversion.  The  Regional  Director  also 
may  disapprove  repurchases  if  the 
association  does  not  demonstrate  a  valid 
business  purpose  for  the  stock 
repurchase;  and  also  may  approve 
amounts  greater  than  5%  in  the  second 
and  third  years  if  there  are 
circumstances  that  would  justify  such 
repurchases. 

A  majority  of  the  commenters 
addressing  this  issue  disagreed  with  the 
revisions,  six  commenters  proposed 
alternative  revisions,  and  one 
commenter  supported  the  prohibition  of 
stock  repurchases  for  one  year  following 


conversion.  The  majority  felt  the  blanket 
prohibition  was  not  sound  public 
policy,  was  not  justified  or  necessary, 
was  detrimental  to  thrift  stock  prices, 
and  reduced  the  abifity  of  thrifts  to 
compete  in  capital  markets.  Most  stated 
that  the  repurchase  of  stock  is  standard 
corporate  practice  that  should  be  left  to 
the  decision  of  the  board  of  directors 
(consistent  with  fiduciary 
responsibilities).  Subject  to  safety  and 
soundness  concerns.  Most  also  felt  that 
thrifts  need  to  retain  flexibility  in  using 
repurchase  programs  because  markets 
are  fluid  and  subject  to  change  due  to 
various  forces.  Most  viewed  the 
prohibition  on  stock  repurchases  as 
taking  away  the  institution's  and  the 
OTS's  ability  to  follow  market  dictates 
and  react  to  stock  price  fluctuations  and 
other  market  conditions.  A  few 
commenters  stated  that  by  limiting 
repurchases,  the  regulation  may  cause 
institutions  to  use  excess  capital 
unwisely,  to  engage  in  imsound  and 
risky  ventures  in  an  attempt  to  provide 
better  returns  for  shareholders,  and 
could  unintentionally  increase  pressure 
on  thrift  management  to  produce  better 
returns  on  equity  by  taking  greater  risks 
in  daily  operations.  A  few  commenters 
foimd  no  valid  justification  for 
distinguishing  newly  converted  thrifts 
and  stated  that,  in  deciding  whether  a 
repurchase  is  for  vahd  business  reasons, 
the  OTS  should  look  at  whether  the 
association  has  excess  capital,  whether 
the  stock  is  trading  below  book  value, 
and  whether  the  repiuchase  is  an 
attractive  investment  given  the 
association's  business  prospects. 

One  commenter  requested  that  the 
rule  specify  in  greater  detail  the 
circiunstances  that  would  warrant 
repurchase  amounts  greater  than  the  5% 
repurchase  limit  in  the  second  and  third 
years  following  conversion.  Another 
commenter  requested  that  the  rule 
require  all  regions  to  be  uniform  in 
permitting  repurchases  greater  than  5% 
during  that  time. 

Eight  commenters  stated  that  recently 
converted  thrifts  should  be  allowed  to 
operate  under  the  regulations  in  place  at 
the  time  they  converted,  and  that  the 
OTS  shoiild  grandfather  all  associations 
that  converted  prior  to  the  effective  date 
of  the  interim  final  rule. 

While  the  OTS  continues  to  believe 
that  stock  repurchase  programs  may 
serve  valid  business  purposes,  e.g., 
maintaining  the  value  of  a  converting 
association's  stock  in  an  active  trading 
market,  the  OTS  also  continues  to  have 
concerns  with  substantial  buyback 
programs  that  commence  immediately 
after  conversion  and  are  not  based  on  a 
valid  business  purpose.  In  addition,  and 
as  noted  in  the  preamble  to  the  interim 
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final  rule,  repurchases  commenced 
immediately  after  conversion  raise 
substantial  issues  regarding  whether 
conversion  stock  has  been  appropriately 
valued. 

To  address  these  concerns,  but  also  to 
allow  for  some  flexibility  for  repurchase 
programs,  the  final  rule  continues  to 
discourage  stock  repurchases  for  one 
year  after  conversion,  but  gives  the  OTS 
discretion  to  allow  limited  stock 
repurchases  in  the  first  year  where 
exceptional  circiunstances  are 
established.23  This  would  give  the  OTS 
the  ability  to  permit  repurdiases  where 
it  may  be  in  the  best  interests  of  the 
association  and  its  shareholders; 
however,  such  repurchases  will  be 
allowed  in  the  first  year  only  when 
deemed  necessary  by  the  OTS. 

The  interim  final  rule  stated  that 
repurchases  within  two  years  after  the 
conversion  must  be  part  of  an  open- 
market  stock  repurchase  program  that 
does  not  allow  for  a  repurchase  of  more 
than  5%  of  the  association's  outstanding 
capital  stock  during  a  twelve  month 
period.  The  final  rule  has  been  revised 
to  clarify  that  repurchases  in  years  two 
and  three  after  conversion  must  be  part 
of  an  open-market  stock  repurchase 
program  and  generally  will  be  limited  to 
no  more  than  5%  of  the  association's 
outstanding  capital  stock.  However,  the 
final  rule  allows  the  OTS  to  approve 
repurchase  programs  in  amounts  greater 
than  5%  in  the  second  and  third  years, 
if  exceptional  circumstances  are 
established.  As  stated  above,  this  would 
give  the  OTS  the  ability  to  permit 
additional  repurchases  where  it  may  be 
in  the  best  interests  of  the  association 
and  its  shareholders;  however,  such 
repiuchases  will  be  allowed  only  when 
deemed  necessary  by  the  OTS. 

The  OTS  continues  to  beHeve  that 
ensuring  an  equitable  conversion 
process  and  consistency  in  that  process 
require  that  the  final  rule  apply  to  all 
associations  that  converted  in  the  three 
years  preceding  the  May  3, 1994 
efi^ective  date  of  the  interim  final  rule. 
Any  previous  repurchases  that  occurred 
prior  to  May  3, 1994  will  be 
grandfathered,  however,  grandfathered 
repurchases  will  count  toward 
compliance  with  the  current 
requirements. 

K.  Convenience  and  Needs 
Considerations 

The  proposed  rule  would  add  a  new 

"convenience  and  needs"  standard  to  . 

existing  approval  standards  applicable 

»  We  note,  for  example,  that  typically  public 
tompanies  may  repurchase  stock  in  the  open 
market  where  there  is  a  prolonged  period  of  a 
downward  trend  in  the  stock  price. 


to  conversions  and  MHC  stock  offerings. 
Under  the  proposal,  the  OTS  would 
review  the  applicant's  performance 
under  the  CRA,2«  the  contents  of  the 
business  plan  submitted  in  support  of 
the  application,  and  other  factors 
relating  to  the  apphcant's  performance 
in  meeting  the  convenience  and  needs 
of  its  delineated  commimity. 

Three  commenters  favored  adoption 
of  the  new  standard  and  nine  opposed 
the  new  standard.  Favorable  comments 
expressed  the  view  that  the  proposal 
would  serve  a  valid  pubUc  purpose  and 
adequately  respond  to  community  and 
Congressional  concerns  regarding 
allocation  of  conversion  proceeds. 
Comments  opposed  to  the  proposal 
focused  primarily  on  the  OTS'  authority 
to  adopt  the  proposal  and  on  questions 
relating  to  implementation,  such  as 
whether  the  proposal  is  necessary  or 
appropriate  given  existing  laws  and 
regulations;  whether  the  OTS  will 
consider  CRA-related  protests  during 
application  processing;  and  whether  the 
OTS  would  mandate  allocation  of 
transaction  proceeds  to  specific 
community  credit  or  lending  programs. 

1.  OTS  Authority  to  Adopt  the  Proposal 

As  noted  in  the  preamble  to  the 
convenience  and  needs  proposal,  a 
convenience  and  needs  standard  has 
not,  to  date,  been  applied  to  mutual-to- 
stock  conversions  of  savings 
associations.  Similarly,  a  convenience 
and  needs  standard  generally  has  not 
been  applied  to  MHC  stock  offerings." 
Upon  review  of  this  area,  however,  the 
OTS  proposed  amendments  to  its 
regulations  to  impose  a  convenience 
and  needs  standard  on  these 
transactions.  The  proposal  was  issued, 
among  other  reasons,  to  enhance  the 
OTS'  abiUty  to  ensure  that  savings 
associations  undertaking  these 
transactions  recognize  their 
responsibility  to  consider  their 
community's  credit  needs. 

In  the  notice  of  the  proposed 
amendments,  the  OTS  explained  its 
authority  to  adopt  and  implement  the 
proposal.?  Some  commenters  argued 
that  the  proposal  goes  beyond  OTS 
authority  under  the  Home  Owners'  Loan 

*The  OTS  recently  reproposed  revisions  to  its 
regulations  implementing  the  CRA.  See  59  FR 
51232  (October  7,  1994). 

"A  convenience  and  needs  standard  has  been 
applied  to  mutual  holding  company  reorganizations 
because  these  transactions  require  the  OTS' 
approval  under  the  Bank  Merger  Act  (BN4A).  See  58 
FR  44105  (August  19,  1993)  (adopting  part  575 
governing  mutual  holding  company  reorganizations 
and  related  stock  issuances).  The  BMA  requires  that 
the  responsible  agency  consider  the  convenience 
and  needs  of  the  community  to  be  served  in  acting 
on  any  BMA  application.  See  12  U.S.C.  1828(c)(5). 

»See  59  FR  22764.  22765  (May  3. 1994). 


Act  (HOLA) »  and  the  CRA.  These 
commenters  stated  that  the  CRA  limits 
the  types  of  apphcations  that  may  be 
subject  to  review  under  the  CRA;  that 
Congress  intended  the  CRA  to  cover 
only  those  transactions  resulting  in  new 
charters  or  expanded  facilities,  r  jt 
conversions  and  MHC  stock  offerings. 
On  this  point,  these  commenters 
asserted  that  a  convenience  and  needs 
standard  is  not  appropriate  in 
conversions  because  conversions  are 
fundamentally  a  capital-raising 
technique,  not  an  expansion  of 
oi>erations.  One  commenter  believed 
that  section  5(c)  is  the  only  provision  of 
the  HOLA  » that  enumerates  thrift 
powers  and  authorities,  and  that  no 
affirmative  housing  credit  obhgation 
exists  in  section  5(c}  that  would  permit 
the  OTS  to  direct  the  allocation  of 
conversion  proceeds  to  community 
lending  programs. 

The  OTS  has  concluded  that  it  has 
ample  statutory  authority  for  the 
amendments.  As  noted  in  the  proposal, 
the  OTS  has  broad  authority  under 
sections  5(i)(l)  and  5(i)(2)  of  the  HOLA 
to  regulate  mutual-to-stock  conversions, 
and  under  section  10(o)(7)  of  the  HOLA 
to  regulate  mutual  holding  companies.^' 
Inherent  in  this  broad  grant  of  auUiority 
is  the  ability  to  assess  the  impact  of  a 
proposed  transaction  on  the 
convenience  and  needs  of  the 
communities  to  be  served  by  a  savings 
association. 

In  addition,  section  4(a)(3)  of  the 
HOLA  provides  that  the  Director  "shall 
exercise  all  powers  granted  to  the 
Director  under  this  chapter  so  as  to 
encourage  savings  associations  to 
provide  credit  for  housing  safely  and 
soundly."  32  For  federal  associations,  in 
particular,  the  OTS  is  directed  to 
exercise  its  regulatory  powers  in  order 
to  provide  thrift  institutions  "*   •   *  for 
the  extension  of  credit  for  homes  and 
other  goods  and  services." ^3  The 
powers  granted  to  the  Director  include 
the  general  regulatory  authority  under 
sections  5(i)(l),  5(i)(2),  and  10(o)(7)  of 
the  HOLA  mentioned  above.  "The 
admonitions  in  the  HOLA  that  the 
Director  use  his  or  her  statutory  powers 
to  encourage  savings  associations  to 
provide  credit  provides  a  substantial 
additional  basis  for  the  Director  to 
assess  community  needs  when 
reviewrinc  applications. 

Thus,  the  OTS"  authority  to  address 
convenience  and  needs  concerns  in  the 


»12U.S.C1461. 

»12U.S.C  1464(c). 

"  12  U.S.C  1464(i)(l).  1464(iK2)  and  1467ato)(7). 
See  also  Charter  Federal  S.6-L  Ass'n.  v.  C^ce  of 
Thrift  Supen-ision.  912  F.2d  1569  (11th  Cir.  1990). 

"12  U.S.C  1463(a)(3). 

"See  section  5(a)  of  the  HOLA.  12  U.S.C  1464(a) 
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context  of  applications  is  not  limited  to 
the  applications  specifically  mentioned 
in  the  CRA.  While  the  application 
review  sections  of  the  aO\  arguably 
focus  primarily  on  transactions  that 
involve  some  type  of  expansion  of 
operations  in  a  geographical  market, 
e.g..  new  charters  or  branch  facilities,** 
the  CRA  does  not  limit  agency  authority 
under  other  statutes  or  regulations  to 
consider  convenience  and  needs  factors 
during  the  review  of  applications  that 
do  not  necessarily  involve  an  expansion 
of  operations. 

Finally,  the  amendments  are 
consistent  with  section  5(c)  of  the 
HOLA.  Section  5{c)  of  the  HOLA 
generally  sets  forth  permissible 
investments  and  investment  limitations 
for  federal  savings  associations,  but  in 
no  way  limits  the  OTS'  authority  to 
ensure  that  these  investment  powers  are 
exercised  in  a  manner  that  is  consistent 
with  the  convenience  and  needs  of  the 
community. 

2.  Appropriateness  of  a  Convenience 
and  Needs  Standard 

As  stated  in  the  proposal,  the 
amendments  are  intended  to  enhance 
the  OTS"  ability  to  ensure  that  savings 
associations  undertaking  conversions 
and  MHC  stock  offerings  recognize  their 
responsibility  to  consider  their 
community's  credit  needs. 

A  number  of  commenters  questioned 
the  wisdom  of  a  convenience  and  needs 
standard,  suggesting  the  OTS  has 
sufficient  regulations  and  policies  to 
implement  the  CRA  and  ensure  that  the 
convenience  and  needs  of  the 
community  are  met  by  all  thrifts. 

For  the  reasons  stated  above  in 
support  of  the  OTS'  authority  to  adopt 
the  amendments,  the  OTS  believes  it  is 
appropriate  to  impose  a  convenience 
and  needs  standard  on  applications  for 
conversions  and  MHC  stock  offerings.  In 
addition,  the  OTS  believes  the 
amendments  will  enhance  current 
regulations  and  policies  designed  to 
ensure  that  thrifts  meet  their 
community's  credit  needs. 

3.  Consideration  of  CRA-Related 
Protests  During  Application  Review 

The  proposal  did  not  address  whether 
the  OTS  would  consider  CRA-related 
protests  during  agency  review  of 
conversion  and  MHC  stock  offering 
applications. 

Some  commenters  objected  to  OTS 
consideration  of  CRA  protests  during 
the  public  comment  period.  These 
commenters  emphasized  that  the  timing 
of  a  conversion,  in  particular,  is  critical 
to  stock  pricing  and  appraisal 


considerations.  The  mere  prospect  of  a 
delay  due  to  a  CRA  protest  may  unfairly 
subject  an  institution  to  pressure  to 
make  concessions  to  protestants, 
according  to  these  commenters.  They 
suggested  Hmiting  public  comments  on 
applications  subject  to  the  rule  to  issues 
relating  to  eligibility  of  purchasers  and 
fairness  of  the  appraisal. 

The  OTS  realizes  that  conversions 
and  MHC  stock  offerings  are  time- 
sensitive  transactions  and  that  protests 
may  affect  their  success.  Nevertheless, 
the  OTS  does  not  believe  it  is 
appropriate  to  preclude  the  public  from 
commenting  on  a  savings  association's 
performance  in  meeting  a  community's 
convenience  and  needs.  Accordingly, 
the  OTS  will  consider  these  types  of 
comments  filed  as  part  of  a  public 
comment  period  on  conversion  and 
MHC  stock  offering  applications.  The 
OTS  emphasizes  that  it  will  address 
these  comments  as  promptly  as 
possible.  The  CRA  protest  and  oral 
argiunent  procedures  at  12  CFR  543.2 
will  not  apply,  however.'^  x^e  OTS 
believes  the  public  comment  period  will 
provide  a  full  and  fair  opportunity  for 
interested  persons  to  express  their  views 
regarding  an  applicant's  performance  in 
meeting  the  convenience  and  needs  of 
the  commimity. 

4.  Allocation  of  Transaction  Proceeds  to 
Specific  Lending  Programs  or  Services 

The  preamble  to  the  proposal 
specifically  solicited  comment  on 
whether  the  proceeds  from  conversions 
or  MHC  stock  offerings  should  be 
directed  to  specific  types  of  activities, 
and,  if  so,  what  portion  should  be  used 
for  what  types  of  activities.^* 

A  few  commenters  objected  to  any 
regulation  or  policy  that  would  impose 
an  allocation  scheme  on  transaction 
proceeds.  They  argued  that  the  OTS  has 
no  statutory  authority  for  such  action: 
that  a  regulatory  allocation  scheme 
would  place  artificial  limits  on  capital 
planning  and  business  strategy;  and  that 
specific  allocations  should  be  within  the 
discretion  of  the  management  of  the 
applicant,  consistent  with  safety  and 
soundness. 

The  OTS  agrees  with  many  of  the 
comments  on  this  issue.  In  proposing 
the  amendments,  the  OTS  did  not 
intend  to  impose  any  specific  allocation 
scheme  on  proceeds  from  conversions 
or  MHC  stock  offerings.  The  OTS  agrees 
that  the  allocation  of  transaction 
proceeds  is  largely  a  matter  within  the 


**See  12  U.S.C  2902(3).  2903. 


"  As  a  matter  of  policy  the  OTS  has  applied  these 
procedures  to  certain  cooversion  transactions  and 
other  applications,  although  neither  the  HOUV  nor 
the  CRA  require  the  OTS  to  follow  any  speciHc 
procedures. 

'•See  59  FR  22764.  22766  (May  3. 1994). 


discretion  of  the  converting  association, 
consistent  with  the  safety  and 
soundness  of  the  savings  association. 
Nevertheless,  as  suggested  in  the 
proposal,  the  OTS  will  require 
applicants  to  submit  business  plans  that 
demonstrate  how  transaction  proceeds 
will  be  used  to  further  the  convenience 
and  needs  of  the  community.  Business 
plans  should  describe  specifically  the 
lending  and  credit  programs  to  which 
transaction  proceeds  will  be  directed. 
OTS  policies  encourage  savings 
associations  to  consider  traditional  • 
lending  programs  as  well  as  more 
innovative  methods  to  meet  the  credit 
needs  of  the  communities  they  serve." 

Where  an  appUcant's  business  plan 
does  not  adequately  address  how 
transaction  proceeds  will  help  meet  the 
credit  and  lending  needs  of  its 
community,  the  OTS  may  deny  the 
application  or  impose  appropriate 
conditions  of  approval  designed  to 
ensure  that  the  applicant  will  address 
these  concerns.  The  OTS  generally  will 
not  view  commitments  included  in  a 
savings  association's  business  plan  as 
remedying  pre-existing  CRA-related 
deficiencies.  However,  commitments 
may  be  appropriate  in  addressing  CRA 
performance  in  the  context  of  the 
conversion  of  a  troubled  savings 
associations.  The  OTS  intends  to  give 
substantial  weight  to  an  applicant's 
previous  CRA  record,  consistent  with 
long-standing  policy  of  the  OTS.-^* 

As  stated  above,  applicants  must 
submit  business  plans  to  OTS  staff  for 
their  review  prior  to  filing  a  formal 
application. 

L  Other  Issues  j 

1.  Subscription  Rights 

The  conversion  regulations  require 
that  prior  to  the  completion  of  a 
conversion,  no  person  may  transfer,  or 
enter  into  any  agreement  or 
understanding  to  transfer,  the  legal  or 
beneficial  ownership  of  conversion 
subscription  rights,  or  the  underlying 
securities  to  the  account  of  another.-^* 
The  OTS  did  not  propose  any  change  to 
the  prohibition  in  the  OTS  conversion 
regulations  on  the  transfer  or  sale  of 
subscription  rights  or  similar  "free 
distribution"  schemes,  but  did  request 
comment  on  whether  subscription  rights 
should  continue  to  be  rfontransferable, 
or  if  transferability  is  recommended,  the 


"See,  e.g..  "Community  Development  Investment 
Authority"  (OTS  guide  to  the  federal  laws  and 
regulations  governing  community  development 
activities  of  savings  associations). 

"Sfle  54  FR  13742  (April  5.  1989)  (joint  CRA 
policy  statement  of  the  federal  financial  suporxi.sory 
agencies). 

'•12CFR5C3b.3(i)(l). 


reasons  far,  and  the  manner  in  which  to 
allow  for,  such  transfer. 

Almost  all  of  the  commenters  who 
commented  on  this  issue  stated  that 
subscription  rights  should  continue  to 
be  nontransferable.  The  commenters 
that  opposed  transferability  asserted 
that  transferabihty  would  place  undue 
pressure  on  mutuals  to  convert;  would 
place  emphasis  on  ownership  by 
depositors,  a  concept  that  is  theoretical; 
would  make  the  conversion  process 
overly  complex;  would  be  dangerous  to 
the  long-term  health  of  the  industry; 
would  be  unworkable  and  not  in  the 
pubhc  interest;  would  increase  the 
chances  of  fraud  and  abuse;  would  be 
difficult  and  costly  in  allocation  of 
rights;  would  enable  sophisticated  and 
professional  investors  to  take  advantage 
of  members;  and  would  create  a 
destabilizing  effect  on  mutuals.  One 
commenter  suggested  an  alternative  that 
would  allow  members  to  cause 
associations  to  redeem  rights  for  a 
certain  period  of  time,  for  payment  of  a 
special  dividend,  provided  there  is 
adequate  capital. 

Three  commenters  endorsed 
transferability  of  subscription  rights, 
although  one  of  the  three  stated  that 
accoimt  holders  should  be  allowed  to 
transfer  rights  to  another  individual,  but 
not  a  group  of  investors  or  another 
institution. 

The  OTS  notes  that  the  FDIC  and 
others  have  suggested  that  it  may  be 
appropriate  for  depositors  to  be  able  to 
receive  a  gift  of  cash  or  stock  or  to 
transfer  and  sell  their  subscription 
rights  so  that  any  "vdndfall"  value  can 
be  distributed  directly  to  the  depositors. 
The  current  OTS  regulatory  regimen 
specifically  rejects  any  type  of  free 
distribution  schemes  as  unsafe  and 
unsound  practice.**  The  OTS  continues 
to  beheve  that  this  type  of  change  to  the 
current  conversion  regulations  would 
raise  a  number  of  complex  legal  and 
policy  issues,  many  of  which  were  taken 
into  account  previously  by  the  FHLBB 
in  determining  to  prohibit 
transferability.*"  These  issues,  as  noted 
in  the  preamble  to  the  interim  final  rule, 
include  the  possibility  of  adverse 
federal  tax  consequences  to  depositors 
receiving  such  rights,  undue  pressure  on 
mutual  associations  to  convert  that  may 
evolve  from  significant  shifts  of  savings 
funds  by  depositors  into  such 
associations,  difficulties  in  equitably 
allocating  such  subscription  rights 
among  depositors,  potential 
manipulation  of  the  process  by 
sophisticated  third  parties  to  the 
detriment  of  the  depositors,  incentives 


•See 3«  FR •142  (March  7. 1974). 
"  See  footnote  17  above. 


for  manipulation  by  insiders,  the 
coritinued  need  for  establishment  and 
maintenance  of  a  liquidation  accoimt 
and  significantly  increased  conversion 
costs  due  to  compUance  with  securities 
law  requirements  for  registering 
subscription  rights  for  pubfic 
distribution.  For  these  reasons,  the  OTS 
conversion  regulations  continue  in 
efl'ect  without  any  change  relative  to 
free  distribution  of  stock  or  transfer  of 
subscription  rights. 

2.  Availabihty  of  Conversion  Documents 

OTS  rules  now  permit  the  public  to 
have  ready  access  to  all  relevant  non- 
confidential materials  regarding 
proposed  conversion  transactions. 

Of  five  commenters  addressing  the 
issue  of  whether  OTS  should  permit 
access  to  non-confidential  preliminary 
conversion  materials,  three  supported 
the  revision  allowing  access,  one 
opposed,  claiming  access  to  such 
materials  would  confuse  members 
whose  focus  should  be  on  the  accuracy 
and  adequacy  of  the  final  information 
disclosed  to  the  public,  and  one  stated 
that  the  prospectus  and  plan  of 
conversion,  as  approved  by  the  board  of 
directors,  provide  adequate  disclosure. 

The  OTS  continues  to  believe  that 
even  though  this  information  is 
preliminary  in  nature,  it  may  be  useful 
for  account  holders  and  the  public  to 
access  it  earlier  in  the  conversion 
process,  and  therefore,  the  provision  in 
the  interim  final  rule  will  continue  in 
effect  without  change.  As  noted  above, 
business  plans  filed  with,  or  in 
contemplation  of,  a  conversion  will 
continue  to  be  treated  confidentially  so 
long  as  the  applicant  follows  the 
procedures  set  forth  in  12  CFR 
563b.4(c). 

3.  Conforming  Changes  to  Mutual 
Holding  Company  Riegulations 

The  mutual  holding  company 
regulations,  12  CFR  part  575,  generally 
incorporate  the  substantive  and 
procedural  standards  for  conversion 
contained  in  the  conversion  regulation. 
To  the  extent  the  final  rule  addresses 
conversion  standards,  those  same 
standards  apply  to  mutual  holding 
company  reorganizations  and  minority 
stock  issuances.  The  OTS  is  also 
revising  12  CFR  part  575  to  make 
clarifying  and  conforming  changes  to 
the  mutual-to-stock  conversion 
regulations. 

in.  Summary  of  Revisions  to  the 
Conversion  Regulations 

For  the  reasons  set  forth  in  the 
previous  section,  the  following  revisions 
have  been  made  to  the  interim  final 
rule.  All  other  provisions  of  the  interim 


IMI 


final  rule,  and  the  proposed  rule  on 
convenience  and  needs,  are  adopted 
without  change. 

— ^The  definition  of  "Local 
Commimity"  in  12  CFR  563b.2(a)(19)  is 
revised  to  include  the  generally  used 
term  "metropolitan  statistical  area,"  all 
zip  code  areas  corresponding  to  an 
association's  delineated  CRA  service 
area,  and  any  area(s)  or  category 
designated  by  the  savings  association 
and  approved  by  the  OTS. 

-12  CFR  563b.3(c)(2)(i),  (4)(i).  (5)(i). 
which  required  the  LDP  in  the 
subscription  phase  of  the  conversion, 
are  deleted  in  the  final  rule  and  sections 
(2)  (ii)  and  (Hi),  (4)  (ii}-(v),  and  (5)  (ii) 
and  (iii)  are  redesignated  as  sections  (2) 
(i)  and  (ii).  (4)  (i)-(iv).  and  (5)  (i)  and  (ii). 
—12  CFR  563b.3(c)(6)(iv)  is  revised  to 
delete  the  phrase  "or  within  100  miles 
of  the  association's  home  or  branch 
office(s)." 

—12  CFR  563b.3(c)(23)  is  revised  to 
clarify  that  eligible  account  holders 
have  first  priority  to  purchase 
conversion  stock,  tax-quahfied 
employee  stock  benefit  plans  have 
second  priority,  supplemental  eligible 
account  holders  have  third  priority,  and 
other  voting  members  who  have 
subscription  rights  have  fourth  priority. 
Also  the  final  rule  clarifies  that  if  the 
actual  offering  exceeds  the  proposed 
maximum  offering  price,  up  to  ten 
percent  of  the  total  offering  of  shares 
may  be  sold  to  the  tax-qualified 
employee  stock  benefit  plans;  if  the 
ESOP  is  not  able  to  purchase  conversion 
stock,  the  ESOP  or  any  other  tax- 
quahfied  plan  may  purchase  shares  in 
the  open  market  or  utilize  authorized  by 
unissued  shares  only  with  prior  OTS 
approval;  and  disclosure  must  be  made 
in  the  conversion  application  and 
related  documents  as  to  the  effects  on 
the  association  and  subscribers  of  shares 
of  either  open  market  purchases  or  use 
of  authorized  but  unissued  shares. 

— 12CFR563b.3{d)(12)is 
redesignated  as  12  CFR  563b.3(d)(13) 
and  a  new  12  CFR  563b.3(d)(12)  is 
added  to  give  converting  associations 
the  authority  to  include  a  preference  for 
ehgible  account  holders,  supplemental 
eligible  actxjunt  holders  and  other 
voting  members  residing  in  the 
association's  local  community. 

—12  CFR  563b.3(g)(3)(i)(B)  is  revised 
to  clarify  that  repurchases  within  year 
two  and  year  three  after  conversion 
must  be  part  of  a  repurchase  program 
that  does  not  allow  for  a  repurchase  of 
more  than  5%  of  the  association's 
outstanding  capital  stock  during  a 
twelve  month  period. 

—12  CFR  563b.3(g)(3)(i)(D)  revises  the 
reference  from  Corporate  and  Securities 
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Division  to  Business  Transactions 
Division^ 

—12  CFR  563b.3{g)(3)(ii)  is  revised  to 
give  the  OTS  discretion  to  allow  limited 
stock  repurchases  during  the  first  three 
years  in  amoimts  exceeding  those 
specified  in  (g)(3)(i),  where  exceptional 
circiunstances  are  established. 

—12  CFR  563b.3(gl(4)  (vii)  and  (viii) 
are  revised  to  require  the  affirmative 
vote  of  the  holders  of  a  majority  of  the 
total  votes  eligible  to  be  cast  at  a 
shareholder  meeting  for  the 
establishment  and  implementation  of 
management  stock  benefit  plans  and 
stock  option  plans  within  one  year  of 
conversion. 

—12  CFR  563b.3(g)(4)  (vii)  and  (viii) 
also  are  revised  to  allow  approval  of 
stock  option  plans  and  management 
stock  benefit  plans  at  any  duly  called 
meeting  of  shareholders,  either  annual 
or  special,  to  be  held  no  earlier  than  six 
months  after  completion  of  the 
conversion. 

—12  CFR  563b.3(g)(4)(Lx)is  revised  to 
require  stock  options  to  be  granted  at 
not  less  than  the  market  price  at  which 
the  stock  is  trading  at  the  time  of  grant. 

—12  CFR  563b.3(g)(4)(xi)  is  revised  to 
require  strict  compliance  with  the  terms 
and  provisions  of  (g)(4). 

—12  CFR  563b.3(g)(4)(xii)  is  added  to 
codify  current  OTS  policy  requiring  that 
management  benefit  plans  and  stock 
option  plans  shall  vest  beginning  one 
year  fi-om  the  date  the  plans  are 
approved  by  shareholders,  shall  vest  at 
a  rate  not  in  excess  of  20%  a  year,  and 
shall  provide  for  accelerated  vesting 
solely  in  the  case  of  disability  or  death. 

—12  CFR  563b.3(g)(4)(xiii)  is  added  to 
require  disclosure  in  all  proxy  and 
related  material  distributed  to  the 
shareholders,  in  connection  with  the 
meeting  at  which  the  stock  option  and 
benefit  plans  will  be  voted,  to  state  that 
the  plans  comply  with  OTS  regulations, 
have  in  no  way  been  endorsed  or 
approved  by  OTS;  and  no  written  and 
oral  representation  to  the  contrary  shall 

—12  CFR  563b.3(g)(4)(xiv)  is  added  to 
require  that  no  later  than  five  calendar 
days  from  the  date  of  shareholder 
approval,  an  association  shall  file  with 
the  OTS  a  copy  of  the  approved  plans 
and  written  certification  that  the  plans 
approved  by  the  shareholders  are  the 
same  plans  filed  with  the  proxy 
materials. 

— Newly-designated  12  CFR 
563b.4(b)(l)(i)  is  revised  so  as  to  require 
the  publication  of  notice  immediately 
upon  filing  of  a  conversion  appUcation 
with  the  OTS. 

—12  CFR  563b.4(b)(l)(i)  also  is 
revised  to  clarify  that  in  the  case  where 
an  application  is  not  properly  executed 


or  is  materially  deficient  or  substantially 
incomplete,  and  where  a  new 
appUcation  is  required  to  be  filed,  the 
appUcant  may  be  required  to  publish 
new  notice  upon  filing  of  the  revised 
appUcation  and  may  be  required  to 
consider  written  comments  for  an 
additional  20-day  period. 

—12  CFR  563b.7(f)(2)  is  revised  to 
prohibit  appraisers  torn  also  serving  as 
underwriters  or  selling  agents  under  the 
same  plan  of  conversion  except  where 
procediues  are  followed  and 
representations  made  to  ensure  that  an 
appraiser  is  separate  bom  the 
imderwriter  or  selling  agent  affiliate  and 
the  underwriter  or  selling  agent  affiliate 
does  not  make  recommendations  or  in 
any  way  impact  the  appraisal;  and  to 
prohibit  the  appraiser  from  receiving 
any  fees  other  than  the  fees  for  services 
rendered  in  connection  with  the 
appraisal. 

—12  CFR  563b.ll  is  added  to  the  final 
rule  to  include  a  convenience  and  needs 
test  to  the  approval  requirements  for 
conversion  transactions. 

— 12  CFR  575.1  is  revised  to  include 
a  provision  giving  the  OTS  the  abiUty  to 
grant  waivers  in  writing  from  any 
requirement  of  the  mutual  holding 
company  regulations  for  good  cause 
shown. 

—12  CFR  575.7(a)(7)  is  added  to 
include  a  convenience  and  needs  test  to 
the  approval  requirements  for  stock 
issuances  of  savings  association 
subsidiaries  of  mutual  holding 
companies. 

—12  CFR  575.7(d)(2)  is  revised  to 
provide  that  the  sale  of  minority  shares 
of  capital  stock  of  the  savings 
association  to  be  made  imder  the  plan 
of  minority  stock  issuance,  including 
any  sale  in  a  pubUc  offering  or  direct 
community  marketing,  shall  be 
completed  as  promptly  as  possible  and 
within  45  calendar  days  after  the  last 
day  of  the  subscription  period,  unless 
extended  by  the  OTS. 

—12  CFR  575.13(a)(4)  is  revised  to 
clarify  the  prohibition  on  the  use  of 
"running"  proxies  and  the  requirement 
for  the  use  of  a  specifically  designated 
proxy  for  a  mutual  holding  company 
reorganization,  mutual-to-stock 
conversion  undertaken  either  by  a 
mutual  savings  association  or  a  mutual 
holding  company,  or  any  other  material 
transactions. 

IV.  Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  final  rule  have  been  submitted  to 
and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  Control  Nos.  1550-0014, 1550- 
0071  and  1550-0072  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980 


(44  U.S.C.  3507).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1550-0014, 1550-0071, 1550-0072). 
Washington,  DC  20503  with  copies  to 
the  Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington.  DC  20552. 
The  reporting  requirements  in  this 
final  rule  are  found  in  12  CFR  563b.lOO 
and  12  CFR  Part  575.  The  information 
is  needed  by  the  OTS  to  further 
strengthen  the  standards  governing  the 
conversion  process.  The  likely 
recordkeepers  are  savings  associations. 

V.  Regulatory  Flexibility  Act 

Piu-suant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  final  regulatory 
flexibility  analysis  is  not  required. 

VI.  Executive  Order  12866 

The  OTS  has  determined  that  the  final 
regulation  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  E.O.  12866. 

List  of  Subjects 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  575 

Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  interim  rule  amending  12 
CFR  563b.2,  563.b.3,  563b.4.  563b.5, 
563b.7,  563b.8,  563b.l0.  563b.l00, 
563b.l01,  and  12  CFR  575.7  and  575.13 
which  was  published  on  May  3, 1994  at 
59  FR  22725  is  adopted  as  final  with  the 
following  changes  and  parts  563b  and 
575  of  subchapter  D,  chapter  V,  title  12 
of  the  code  of  Federal  Regulations  are 
amended  as  follows: 

Sut>chapter  D— Regulations  Applicable  to 
All  Savings  Associations 

PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

1.  The  authority  citation  for  12  CFR 
part  563b  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a,  1463, 
1464,  1467a.  2901;  15  U.S.C  78c,  781,  78m. 
78n. 78  w. 

2.  Section  563b.2  is  amended  by 
revising  paragraph  (a)  (19)  to  read  as 
follows: 


S563l>.2    OeflnHions. 

(a)*  •  • 

(19)  Local  community.  The  term  iocal 
community  includes  all  counties  in 
which  the  converting  association  has  its 
home  office  or  a  branch  office,  all  zip 
code  areas  corresponding  to  the 
converting  association's  delineated 
Conmumity  Reinvestment  Act  service 
area,  each  coimty's  metropoUtan 
statistical  area  and/or  such  other  area  or 
category  as  delineated  by  the  savings 
association  and  provided  for  in  the  plan 
of  conversion,  as  approved  by  the  OTS. 

*  '***« 

3.  Section  563b.3  is  amended  by: 

a.  Removing  paragraphs  (c)(2)(i). 
(c)(4)(i)  and  (c)(5)(i); 

b.  Redesignating  paragraphs  (c)(2)  (ii) 
and  (iii),  (c)(4)  (ii)  through  (v)  and  (c)(5) 
(ii)  and  (iii)  as  paragraphs  (c)(2)  (i)  and 
(ii),  (c)(4)  (i)  through  (iv)  and  (c)(5)  (i) 
and  (ii),  respectively,  and  by 
redesignating  paragraph  (d)(12)  as 
paragraph  (d)(13); 

c.  Revising  paragraphs  (c)(6)(iv), 
(c)(23),  (g)(3)(i)(B),  (g)(3)(i)(D) 
introductory  text.  (g)(3)(ii),  (g)(4)(vii). 
{g)(4)(viii).  (g)(4)(ix),  (g)(4)(x),  and 
(g)(4)(xi);  and 

d.  Adding  paragraphs  (d)(12), 
(g)(4)(xii).  (g)(4)(xiii).  and  (g)(4)(xiv). 

The  revisions  and  additions  read  as 
follows: 

§  563b.3    General  principles  for 
conversions. 

*  •        *        »        * 

(c)  •  •  14 

(6)  •  •  1^ 

(iv)  A  condition  that  any  direct 
community  offering  by  the  converting 
savings  association  shall  give  a 
preference  to  natiual  persons  residing  in 
the  association's  local  commimity. 

*  »        •        •        * 

(23)  Provide  that  eUgible  account 
holders  with  subscription  rights  have 
first  priority  to  purchase  conversion 
stock,  tax-qualified  employee  stock 
benefit  plans  have  second  priority, 
supplemental  eUgible  account  holders 
have  third  priority,  and  other  voting 
members  who  have  subscription  ri^ts 
have  fourth  priority.  If  the  final 
conversion  stock  valuation  range 
exceeds  the  maximum  conversion  stock 
offering  range,  up  to  ten  percent  of  the 
total  offering  of  shares  may  be  sold  to 
the  tax-quahfied  employee  stock  benefit 
plans.  Furthermore,  if  the  ESOP  is  not 
able  to  purchase  conversion  stock,  the 
ESOP  or  any  other  tax-quaUfied  plan 
may  purchase  shares  in  the  open  market 
or  utiUze  authorized  but  unissued 
shares  only  with  prior  OTS  approval; 
and  disclosure  must  be  made  in  the 
conversion  stock  offering  materials  of 


the  potential  open  market  purchases  or 
use  of  authorizied  but  unissued  shares  to 
fund  the  ESOP  and  its  effects  on  the 
association  and  its  shareholders. 


(d) 


•  •  • 


(12)  That  the  offering  of  stock  to  be 
sold  in  the  subscription  offering  may 
give  a  preference  to  eUgible  accoimt 
holders,  supplemental  eUgible  account 
holders,  and  other  voting  members 
residing  in  the  association's  local 
community. 

(g)«  •  • 

(3)*  '  • 

(!)••• 

(B)  Repurchases  within  year  two  and 
year  three  after  conversion  are  part  of  an 
open-market  stock  repurchase  program 
that  does  not  allow  for  a  repurchase  of 
morefhan  5%  of  the  association's 
outstanding  capital  stock  during  a 
twelve  month  period; 
•        •        •        •        • 

(D)  The  association  provides  to  the 
Regional  Director,  with  a  copy  to  the 
Chief  Counsel's  Office.  Business 
Transactions  Division,  no  later  than  ten 
days  prior  to  the  commencement  of  a 
repurchase  program,  written  notice 
containing  a  full  description  of  the 
repurchase  program  to  be  undertaken, 
the  effect  of  sudi  repurchases  on  its 
regulatory  capital  position,  and  a  vaUd 
business  purpose  for  the  repurchase; 
and  the  Regional  Director  does  not 
disapprove  the  repurchase  program 
based  upon  a  determination  that: 
***** 

(ii)  During  the  first  three  years 
following  conversion,  the  OTS,  in 
accordance  with  the  standards 
contained  in  this  paragraph,  may  permit 
stock  repurchases  in  excess  of  the 
amounts  specified  in  paragraph  (g)(3)(i) 
of  this  section,  where  exceptional 
circumstances  are  established. 

(4)  •   *  • 

(vii)  All  such  plans,  prior  to 
estabUshment  and  implementation,  are 
approved  by  the  holders  of  a  majority  of 
the  total  votes  eligible  to  be  cast  at  any 
duly  called  meeting  of  shareholders  of 
the  association  or  its  holding  company, 
either  aimual  or  special,  to  be  held  not 
earUer  than  six  months  after  completion 
of  the  conversion; 

(viii)  In  the  case  of  a  savings 
association  subsidiary  of  a  mutual 
holding  company,  all  such  plans,  prior 
to  estabUshment  and  implementation, 
are  approved  by  the  holders  (other  than 
its  parent  mutual  holding  company)  of 
a  majority  of  the  total  votes  eUgible  to 
be  cast,  at  any  duly  called  meeting  of 
shareholders,  either  annual  or  special, 


to  be  held  no  earUer  than  six  months 
after  completion  of  the  conversion; 

(ix)  For  stock  option  plans,  stock 
options  are  granted  at  no  less  than  the 
market  price  at  which  the  stock  is 
trading  at  the  time  of  grant; 

(x)  For  management  or  employee 
stock  benefit  plans,  no  conversion  stock 
is  used  to  fund  the  plans; 

(xi)  The  plans  subject  to  this  section 
must  comply  with  the  terms  and 
amounts  specified  in  paragraph  (g)(4)  of 
this  section; 

(xii)  The  plans  subject  to  this  section 
shaU  begin  vesting  no  earUer  than  one 
year  from  the  date  the  plans  are 
approved  by  shareholders,  shall  not  vest 
at  a  rate  in  excess  of  20%  a  year,  and 
shall  not  provide  for  accelerated  vesting 
except  in  the  case  of  disability  or  death; 

(xiii)  Disclosure  in  all  proxy  and 
related  material  distributed  to 
shareholders  in  connection  with  the 
meeting  at  which  the  stock  option  plans 
and  management  stock  benefit  plans 
wiU  be  voted  shall  state  that  the  plans 
comply  with  OTS  regulations,  that  the 
OTS  in  no  way  endorses  or  approves  the 
plans;  and  no  written  or  oral 
representation  to  the  contrary  shall  be 
made;  and 

(xiv)  No  later  than  five  calendar  days 
frtim  the  date  of  shareholder  approval  of 
any  stock  option  or  management  benefit 
plans,  the  institution  shaU  file  with  the 
OTS  a  copy  of  the  approved  plans  and 
written  certification  that  the  plans 
approved  by  the  shareholders  are  the 
same  plans  filed  with  and  disclosed  in 
the  proxy  materials. 
*        *^      *        »        • 

4.  Section  563b.4  is  amended  by 
designating  the  text  of  paragraph  (b)(1) 
preceding  the  notice  of  filing  as 
paragraph  (b)(l)(i)  and  revising  it,  and 
designating  the  concluding  text  of 
paragraph  (b)(1)  following  the  notice  of 
filing  as  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§  563b.4    Notice  of  filing;  public 
statements;  confidentiality. 

»        *        »      '  «        » 

(b)  Notice  of  filing.  (l)(i)  Immediately 
upon  filing  an  application  for 
conversion  with  Ae  Office,  the 
appUcant  shall  publish  a  notice  of  the 
filing.  If  an  application  for  conversion  is 
not  properly  executed  or  is  materially 
deficient  or  substantially  incomplete, 
the  Office  may  require  a  new 
appUcation  to  be  filed,  pubUcation  of  a 
new  notice  and  an  additional  20-day 
comment  period.  The  appUcant  shall 
prominently  post  the  notice  in  each  of 
its  offices  and  publish  the  notice  in  at 
least  one  newspaper  printed  in  the 
EngUsh  language  and  having  a 
substantial  general  circulation  in  each 
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community  in  wiiich  an  office  of  tiie 
applicant  is  located,  as  follows: 

5.  Section  563b.7  is  amended  by 
removing  the  last  sentence  of  paragraph 
(f)(2)  and  adding  two  new  sentences  in 
its  place  to  read  as  follows: 

§  563b.7    Pricing  and  sale  of  sacurMes. 

•        •        •        •        • 

(f)  •  •  * 

(2)  *  *  *  No  appraiser  shall  serve  as 
an  underwriter  or  selling  agent  under 
the  same  plan  of  conversion.  No  affiliate 
of  an  appraiser  n'"v  act  as  an 
underwriter  or  Sevang  agent  unless 
procedures  are  followed  and 
representations  made  to  ensiue  that  an 
appraiser  is  separate  bom  the 
underwriter  or  selling  agent  affiliate  and 
the  underwriter  or  selling  agent  affiliate 
does  not  make  recommendations  or  in 
any  way  impact  the  appraisal.  No 
appraiser  shall  receive  any  other  fiae 
except  for  the  fee  for  services  rendered 
in  connection  with  such  appraisal. 

6.  Section  563b.ll  is  added  to  subpart 
A  of  part  563b  to  read  as  follows: 

{503b.11    Convenience  and  needs 
considerations. 

In  reviewing  an  application  under  this 
subpart,  the  Office  will  examine  the 
extent  to  which  the  conversion  will 
affect  the  convenience  and  needs  of  the 
communities  to  be  served  by  the 
converted  savings  association.  The 
Office  will  review  the  appUcant's  record 
under  part  563e  of  this  subchapter.  In 
addition,  the  Office  will  scrutinize  the 
business  plan  of  the  applicant.  Each 
applicant  must  demonstrate  that  the 
proposed  deployment  of  proceeds 
contained  in  its  business  plan  will  help 
meet  the  credit  and  lending  needs  of  the 
communities  served  by  the  applicant 
Also,  the  Office  will  consider  other 
relevant  factors  relating  to  the 
association's  performance  in  meeting 
the  convenience  and  needs  of  the 
community.  Based  on  an  assessment  of 
the  applicant's  record  under  part  563e 
of  this  subchapter,  the  applicant's 
business  plan  and  other  relevant  factors, 
the  Office  may  approve  the  appUcation. 
deny  the  application,  or  approve  the 
application  on  the  condition  that  the 
applicant  improve  certain  aspects  of  its 
CRA  performance  record  or  address 
particular  credit  or  lending  needs  of  the 
commimities  that  it  serves. 

PART  575— MUTUAL  SAYINGS  AND 
LOAN  HOLDING  COMPANIES 

7.  The  authority  citation  for  12  CFR 
part  575  is  revised  to  read  as  follows: 


AatfaMitr  12  U.S.C  1462. 1462a.  1463, 
1464. 1467a.  1828.  2901. 

8.  Section  S7S.1  is  amended  by 
designating  the  existing  text  as 
paragraphia),  by  adding  a  heading  to 
newly-designated  paragraph  (a),  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§575.1    Scope. 

(a)  Purpose.  *  *  * 

(b)  General.  Except  as  the  OTS  may 
otherwise  determine,  the  provisions  of 
this  part  shall  exclusively  govern  the 
reorganization  of  mutual  savings 
associations  and  any  related  stock 
issuances,  and  no  mutual  savings 
association  shall  reorgemize  to  a  mutual 
holding  company  or  issue  minority 
stock  without  the  prior  written  approval 
of  the  OTS.  The  OTS  may  grant  a  waiver 
in  writing  fitim  any  requirement  of^is 
part  for  good  cause  shown. 

9.  Section  575.7  is  amended  by 
redesignating  paragraph  (a)(7)  as 
paragraph  (a)(8),  and  by  adding  a  new 
paragraph  (a)(7),  and  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

$575.7    Issuances  of  Stock  by  savings 
association  subsidiaries  of  mutual  holding 
companies. 

(a)  •  •  • 

(7)  The  proposed  stock  issuance 
would  fail  to  meet  the  convenience  and 
needs  standard  of  §  563b.  11  of  this 
subchapter. 

*  •        •        •        * 

(d)  •   *  * 

(2)  The  sale  of  minority  stock  of  the 
reorganized  stock  savings  association  to 
be  made  under  the  minority  stock 
issuance  plan,  including  any  sale  in  a 
public  offering  or  direct  community 
marketing,  shall  be  completed  as 
promptly  as  possible  and  within  45 
calendar  days  after  the  last  day  of  the 
subscription  period,  imless  extended  by 
the  OTS. 

•  *        •        •  .     • 

10.  Section  575.13  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  575.13    Procedural  rsquirements. 

(a)  •  •  • 

(4)  Use  of  "running"  proxies.  A 
mutual  savings  association  or  mutual 
holding  company  may  make  use  of  any 
proxy  conferring  general  authority  to 
vote  on  any  and  all  matters  at  any 
meeting  of  members,  provided  that  the 
member  granting  such  proxy  has  been 
furnished  a  proxy  statement  regarding 
the  matters  and  the  member  does  not 
grant  a  later-dated  proxy  to  vote  at  the 
meeting  at  which  the  matter  will  be 
considered  or  attend  such  meeting  and 
vote  in  person,  and  further  provided 


that  "running"  proxies  or  similar 
proxies  may  not  be  used  to  vote  for  a 
mutual  holding  company 
reorganization,  mutual-to-stock 
conversi(»  undertaken  either  by  a 
mutual  savings  assodatioD  or  a  mutual 
holding  company  or  any  other  material 
transaction.  Subject  to  the  limitations 
set  forth  in  this  paragraph,  any  proxy 
conferring  on  the  board  of  directors  or 
officers  of  a  mutual  savings  associadon 
general  authority  to  cast  a  member's 
votes  on  any  and  all  matters  presented 
to  the  members  shall  be  deemed  to 
cover  the  meniber's  votes  as  a  member 
of  the  mutual  holding  company  and 
such  authority  shall  be  conferred  on  the 
board  of  directors  or  officers  of  a  mutual 
holding  company. 
•        •        •        •        • 

Dated:  November  22. 1994. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiacfater, 
Acting  Director. 

(FR  Doc  94-29264  Filed  11-29-04;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-S3:  Special  Conditions  No. 
25-ANM-45A1 

Special  Conditions:  Jetstream  Aircraft 
Limited  Model  4100  Series  Airplanes, 
Main  Cabin  Aisle  Arrangement 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Amended  special  conditions. 

S4JMMARY:  These  amended  special 
conditions  are  issued  to  )etstream 
Aircraft  Limited  for  the  Jetstream  Model 
4100  series  airplanes.  This  airplane  has 
a  novel  or  unusual  design  feature 
associated  with  the  main  cabin  aisle 
arrangement.  Special  Conditions  No. 
25-ANM-45  were  issued  on  July  9. 
1991  (to  British  Aerospace  Public 
Limited  Company  (BAe)).  addressing 
this  unusual  arrangement,  and  included 
a  limitation  on  passenger  capacity.  The 
applicant  has  requested  that  Special 
Conditions  No.  25-ANM-45  be 
amended  to  increase  the  passenger 
capacity  limit  from  29  to  30  passengers. 
Since  Special  Conditions  No.  25-ANM- 
45  were  issued,  the  applicant  has 
changed  the  company  name  and  revised 
the  model  number  of  the  airplane.  These 
amended  special  conditions  reflea 
those  changes.  Since  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 


for  this  particular  design  feature,  these 
amended  special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  for  transport  category 
airplanes. 

EFFECTIVE  DATE:  November  30,  1994. 
SUPPLEMENTARY  INFORMATION:  On  May 
24, 1989,  BAe  (currently  Jetstream 
Aircraft  Ltd.)  applied  for  a  type 
certificate  for  the  BAe  Model  4100 
(ciirrently  Jetstream  Model  4101) 
airplane  in  the  transport  airplane 
category.  The  Model  4100  was  to  be  a 
derival(VT0  of  the  Model  3100,  which  is 
a  small  airplane  and  is  certificated 
imder  the  provisions  of  part  23.  Like  the 
Model  3100,  the  Model  4100  was  a  low 
wing,  twin  engine  turbo-prop  design. 
The  fuselage  was  stretched,  however,  to 
seat  29  passengers  in  a  three-abreast 
arrangement.  Since  the  Model  4100 
airplane  had  the  same  fuselage  cross 
section  as  the  Model  3100,  it  did  not 
have  a  traditional  main  cabin  aisle 
arrangement. 

Section  25.815  specifies  the  minimiun 
aisle  width  dimensions  for  transport 
category  airplanes  based  on  the 
passenger  seating  capacity.  For 
airplanes  with  20  or  more  passenger 
seats,  a  minimum  15-inch  width  at 
heights  25  inches  or  less  above  the  main 
aisle  floor  and  a  minimum  20-inch 
width  at  heights  greater  than  25  inches 
above  the  floor  must  be  maintained. 
Aisle  width  is  measured  at  any  point 
along  the  aisle,  normal  to  the  centerline 
of  the  aisle.  The  main  aisle  envisioned 
by  the  regulations  would  run  in  a 
straight  line  from  one  end  of  the 
passenger  cabin  to  the  other  and  would 
satisfy  these  width  criteria.  Long- 
standing FAA  policy  has  permitted 
slight  deviation  from  a  straight  fine 
where  there  is  a  transition  fiom  one 
cabin  section  to  another,  or  where  there 
are  interior  features  which  dictate  that 
the  aisle  move  laterally.  For  example, 
from  tourist  class  to  first  class  there  may 
be  a  change  ftom  five-abreast  seating  to 
four-abreast  seating  which  moves  the 
aisle  centerline  laterally.  This  has  been 
accepted  provided  the  required  widths 
are  maintained  at  all  heights  normal  to 
the  path  that  an  individual  would  take. 
This  type  of  offset  normally  occurs  at 
one  or  two  points  in  a  main  cabin  aisle. 
In  addition,  there  is  no  offset  permitted 
in  the  aisle  vertically;  that  is,  the 
required  15-inch  dimension  must  lie 
completely  below  the  projected  20-inch 
dimension  at  all  points  along  the  aisle. 

The  Jetstream  main  cabin  aisle 
arrangement  utilizes  an  offset  at  each 
seat  row.  The  left  and  right  seat 


assemblies  are  offset  from  one  another 
longitudinally  such  that  the  seatbacks 
are  not  opposite  each  other  across  the 
aisle.  This  arrangement  permits  a  20- 
inch  measurement  between  seatbacks  (at 
an  angle  to  the  airplane  centerline)  and 
the  required  15-inch  dimension  is 
maintained  within  the  projected  20-inch 
dimension  vertically.  Thus  the 
"required  aisle"  is  not  a  straight  line 
fiom  one  end  of  the  cabin  to  Sie  other, 
but  a  series  of  alternating  angular 
segments  from  seatback  to  seatback. 
Nonetheless,  there  is  a  straight  path 
along  the  cabin  length,  and  the  aisle 
floor  does  not  deviate  fi-om  side  to  side 
at  all.  The  projected  aisle  width  along 
this  straight  path  reaches  20  inches  at  a 
height  of  43  inches  above  the  floor, 
which  is  the  typical  seatback  height  for 
transport  airplanes.  Another  feature  of 
the  design  includes  the  use  of  overwing 
exits  which  are  offset  longitudinally, 
corresponding  to  the  seat  positions  on 
the  left  and  right  of  the  airplane. 

In  order  to  provide  design  standards 
for  the  novel  and  imusual  aisle 
configuration  in  BAe  Model  4100 
airplanes  the  FAA  issued  Special 
Conditions  No.  25-ANM-45  on  July  9, 
1991.  The  criteria  used  to  develop 
Special  Conditions  No.  25-ANM-45 
utilized  existing  regulations,  and  made 
certain  favorable  design  featiu^s  in  the 
Model  4100  mandatory.  Special 
Conditions  No.  25-ANM-45  are 
siunmarized  as  follows: 

a.  There  are  no  more  than  29 
passenger  seats  with  no  more  than  ten 
seat  rows  on  either  side  of  the  aisle; 

b.  The  interior  arrangement  includes 
one  pair  of  Type  II  and  one  pair  of  Tjrpe 
in  passenger  emergency  exits; 

c.  In  addition  to  the  requirements  of 
§  25.815,  the  projected  aisle  width  is  at 
least  20  inches  measured  at  a  height  of 
43  inches  above  the  aisle  floor; 

d.  The  Type  III  exits  and  adjacent  seat 
rows  are  offset  longitudinally  such  that 
persons  approaching  an  exit  from  one 
end  of  the  cabin  may  use  the  exit 
without  interfering  with  those 
approaching  the  other  exit  fixim  the 
other  end  of  the  cabin; 

e.  The  location  and  part  number  of 
each  passenger  seat  must  be  defined  by 
a  drawing  approved  by  the  FAA  or 
foreign  civil  airworthiness  authority. 
The  seat  arrangement  may  not  be 
reconfigured  without  FAA  approval; 
and 

f.  An  evacuation  demonstration  must 
be  conducted  to  demonstrate  the 
efficacy  of  the  aisle  arrangement. 

The  content  of  Special  Conditions  No. 
25-ANM-45  is  based,  in  part,  on  the 
maximum  passenger  capacity  proposed 
by  BAe.  The  specific  hmitation  of  29 
passenger  seats  was  the  maximum 


capacity  requested  by  BAe,  but  the  FAA 
considered  that  the  fact  that  this 
capacity  was  well  below  the  maximum 
that  could  be  allowed  for  the  installed 
exit  combination  was  a  significant  factor 
in  acceptance  of  the  aisle  arrangement. 
Subsequent  to  the  issuance  of  Special 
Conditions  No.  25-ANM-45  and  prior 
*  1  issuance  of  the  Type  Certificate  for 
that  project,  British  Aerospace  Public 
Limited  Company  changed  its  name  to 
Jetstream  Aircraft  Limited.  Also,  the 
specific  model  of  the  4100  series  in 
question  was  identified  as  the  Jetstream 
Model  4101.  Type  Certificate  A41NM 
was  issued  to  Jetstream  Aircraft  Limited 
on  April  9. 1993,  for  the  Jetstream 
Model  4101  airplane.  It  is  now 
anticipated  that  additional  models  of 
the  4100  series  may  be  added  to  this 
Type  Certificate  in  the  future.  In 
addition  to  the  Model  4101,  Special 
Conditions  No.  25-ANM-45  would  be 
apphcable  to  any  other  Jetstream  Model 

4100  series  airplanes  that  incorporate 
the  same  novel  or  unusual  aisle 
configiu^tion. 

Type  Certification  Basis 

Under  the  provisions  of  §  2 1 . 1 01 , 
Jetstream  must  show  that  30  passenger 
Model  4100  series  airplanes  comply 
with  the  regulations  in  the  type 
certification  basis  established  for  the  29 
passenger  Jetstream  Model  4101 
airplane.  The  type  certification  basis  for 
the  Model  4101  is  as  follows: 

The  certification  basis  for  the  Model 

4101  is  established  in  accordance  with 
§  21.29,  using  the  Joint  Aviation 
Regulations  (JAR)  as  a  reference  point, 
with  appropriate  additional 
requirements  incorporated  to  provide  an 
equivalent  certification  basis  to  the  FAR 
requirements  for  U.S.  certification. 
British  Aerospace  and  Civil  Aviation 
Authorities  (CAA)-UK  elected  to  have 
the  type  certification  basis  be  the 
following: 

— JAR  25  as  amended  through  Change 

12  dated  May  10, 1988; 
—JAR  25  Orange  Paper  Amendment  88- 

1  effective  October  18,  1988; 
— JAR  1,  definitions  as  amended 

through  Change  4  dated  Jur  a  1, 1987; 

and 
— any  additional  part  25  paragraphs 

necessary  to  provide  a  composite  type 

certification  basis  equal  to  the 

required  part  25  type  certification 

basis. 

Based  on  §§21.29  and  21.17  and  the 
type  certification  application  date,  the 
applicable  U.S.  type  certification  basis 
was  established  as  follows: 
—Part  25  dated  February  1, 1965,  as 

amended  by  Amendments  25-1 

through  25-66; 
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— any  applicable  special  conditions 

issued: 
— any  applicable  exemptions  granted: 
— any  equivalent  safety  findings  made; 
— the  fuel  venting  requirements  of 
Special  Federal  Aviation  Regulation 
No.  27.  including  Amendments  27-1 
through  the  latest  amendment  in 
effect  on  the  date  of  Model  4100  is 
type  certificated,  and 
— Part  36.  including  Amendments  36-1 
through  the  latest  amendment  in 
efiiect  on  the  date  of  TC. 
If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  Jetstream  Model  4100  series 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 


Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  nodoe,  as  required  by  §§11.28 
and  11.29(b).  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21.1 7(a)(2). 

Special  conditions  are  iniUally 
applic^le  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  lat^  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  c«i  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  featu-i-e.  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  30  passenger  seat  version  of 
letstream  Model  4100  series  airplanes 
incorporate  the  same  novel  or  unusual 


aisle  configuration  as  described  above 
for  the  29  seat  version. 

As  in  the  case  of  the  29  seat  version, 
the  required  main  cabin  aisle  widths 
would  be  estabUshed  using 
measurements  taken  between  seatbacks. 
which  form  a  path  in  angular  segments. 
The  aisle  width  measured  normal  to  the 
fuselage  centerline  above  25  inches  from 
the  floor,  would  extend  from  the  seat 
back  to  the  opposite  cabin  sidewall. 
Thus,  while  the  required  15-inch 
dimension  at  cabin  heights  below  25 
inches  fiom  the  floor  would  be 
completely  within  the  projected  20-inch 
width  vertically,  the  20-inch  portion 
would  not  be  centered  over  the  IS-iiuh 
portion.  (See  Figure  1.) 

BLUNG  COOE  4tt»-0-M 


O 


O         »- 


O  o  m 

CO  o  eo  <M 

<c  z  < 

<  LlI 

CO  l/>  >. 

t-=  »-  o 

o  <M  o  < 

lU  QC  Ui  Of 

o  o 

h-  -I  I-  -J 

<u.  <  u. 


BILUNO  COOE  4»tO-13-C 


JMI 


61266  Federal  Register  /  Vol.  59.  No.  229  /  Wednesday,  November  30.  1994  /  Rules  and  Regulations 


In  establishing  Special  Conditions  No. 
25-ANM-^5.  the  FAA  carefully 
evaluated  the  relevant  design 
parameters  of  the  BAe  Model  4100  and 
determined  that  the  main  aisle 
configuration  is  clearly  not  what  was 
envisioned  by  the  regulations.  The 
regulations  do  not  specifically  prohibit 
the  arrangement  proposed;  however,  the 
policy  in  effect  is  predicated  on  a 
largely  straight  aisle  which  has  only  one 
or  two  lateral  deviations;  in  other 
words,  a  traditional  cabin  arrangement. 
Therefore,  special  conditions  were 
developed  to  establish  design  criteria 
which  result  in  a  level  of  safety 
equivalent  to  configurations  on  which 
the  regulations  were  based. 

Jetstream  has  requested  that  the  FAA 
amend  Special  Ckinditions  No.  25- 
ANM-45  to  allow  a  maximum  passenger 
seating  capacity  of  30,  to  account  for  a 
new  customer  demand,  and  be 
responsive  to  the  market.  In  their 
request  Jetstream  contends  that  there  is 
no  technical  basis  for  the  limitation  on 
passenger  capacity,  and  that  the  Joint 
Aviation  Authorities  (JAA)  have,  in  fact, 
already  granted  such  approval.  Jetstream 
has  proposed  that  on  the  basis  of 
harmonization  with  the  JAA,  the  FAA 
should  consider  their  request  favorably. 

Jetstream  further  contends  that  the 
evacuation  demonstration  conducted  in 
accordance  with  the  special  conditions 
for  the  29  passenger  Model  4101 
illustrated  that  there  is  no  impediment 
due  to  the  aisle  arrangement  for  30 
passengers.  Jetstream  argues  that  the 
concern  that  prompted  the  requirement 
was  therefore  demonstrated  not  to  exist. 

In  developing  the  special  conditions, 
the  FA,\  took  account  of  the  several 
favorable  cabin  safety  features  that  the 
29  passenger  Model  4101  incorporates. 
One  of  the  major  features  was  the  good 
e.xit-to-passenger  ratio  for  the  number  of 
passengers  requested.  That  is,  one  pair 
of  Type  II  exists  and  one  pair  of  Type 
III  exists  for  29  passenger  seats,  where 
the  regulations  allow  up  to  39.  In  this 
regard.  29  passenger  seats  was  the 
largest  arrangement  proposed  for  a  US 
customer.  Consequently,  the  FAA  did 
not  consider  a  greater  passenger  seating 
capacity,  and  the  issue  of  harmonization 
with  JAA  requirements  did  not  come 
up. 

With  respect  to  the  evacuation 
demonstration  conducted  in  accordance 
with  the  special  conditions,  this 
demonstration  was  a  modified  version 
of  the  demonstration  specified  in  part 
25,  Appendix  J.  The  principal 
modification  was  the  use  of  a  single  exit 
(in  this  case,  the  forward  Type  I  exit) 
instead  of  one  half  of  the  total  number 
of  exits  installed.  The  demonstration 
was  conducted  this  way  in  order  to 


provide  for  maximum  usage  of  the  aisle, 
by  the  maxiraiun  number  of  passengers. 
While  this  demonstration  was 
completed  in  54  seconds,  the  resultant 
overall  rates  of  egress  were  not 
particularly  fast  for  this  type  of  exit.  In 
addition,  the  evacuees  appeared  to 
steady  thehiselves  on  seatbacks  to  a 
higher  degree  than  is  typically  seen  in 
such  demonstrations.  Thus,  while  there 
was  no  clear  obstruction  due  to  the 
aisle,  the  overall  egress  rates  did  seem 
to  be  somewhat  reduced.  The  FAA 
therefore  considers  that  the  aisle 
arrangement  should  result  in  a  limit  on 
maximum  passenger  capacity  that  is 
reduced  over  the  theoretical  limit  in  the 
regulations. 

Jetstream  has  requested  that  the  FAA 
increase  the  ciurcnt  limit,  which  they 
believe  is  arbitrary,  and  allow  up  to  30 
passenger  seats  in  accordance  with  same 
special  conditions.  As  noted  by  the 
applicant  the  demonstration  conducted 
for  approval  of  the  29  passenger  version 
Model  4101  did  include  30  occupants  in 
the  passenger  cabin  (to  account  for  the 
JAA  approved  arrangement)  and  was 
completed  well  within  the  allowable 
time.  Therefore,  from  the  standpoint  of 
amending  the  special  conditions,  an 
additional  demonstration  would  not  be 
required.  While  the  Hmit  of  29 
passenger  seats  is  somewhat  arbitrary, 
the  FAA  must  consider  whether  other 
conditions  should  apply  if  the  limit  is 
raised. 

One  of  the  existing  conditions  is  that 
there  be  no  more  than  ten  seat  rows  on 
either  side  of  the  aisle.  The  30  passenger 
arrangement  proposed  by  Jetstream  is 
consistent  with  tbis  requirement.  In  fact, 
the  additional  seat  is  located  on  the  left 
side  of  the  aisle  at  the  extreme  rear  of 
the  airplane,  and  does  not  produce  the 
same  kind  of  aisle  offset  that  occurs 
throughout  the  cabin.  This  is  because 
the  seat  is  opposite  a  vdndscreen  at 
which  point  the  aisle  leads  into  the 
passageway  for  the  aft  exit. 

These  special  conditions  are  intended 
to  provide  requirements  which  result  in 
a  cabin  aisle  that  is  as  effective  and  safe 
as  those  envisioned  by  the  regulations 
for  the  maximum  number  of  passengers 
on  the  airplane.  Where  appropriate, 
requirements  were  drawn  from  existing 
regulations.  In  other  cases,  new 
requirements  were  developed  to 
preserve  the  level  of  safety  that  is 
inherent  in  the  design  of  more 
conventional  aisle  arrangements.  The 
FAA  considers  that  an  additional 
passenger  seat  would  not  invalidate  the 
basis  for  the  original  finding  of 
equivalency.  It  is  noted  however,  that 
any  further  increase  in  passenger 
capacity  would  violate  one  of  the  other 
conditions  because  it  would  result  in 


more  than  ten  seat  rows  on  at  least  one 
side  of  the  aisle.  Therefore,  any  increase 
beyond  30  passenger  seats  would  very 
likely  require  the  development  of 
additional  conditions.  As  noted  above, 
the  FAA  has  determined  that  the 
staggered  aisle  should  limit  the 
passenger  seating  capacity  to  something 
less  than  would  otherwise  be  allowed 
by  the  regulations.  Under  the  terms  of 
these  special  conditions,  30  is 
considered  to  be  the  reasonable 
maximimi. 

Accordingly,  in  addition  to  the 
requirements  of  §  25.815,  these 
amended  special  conditions  are  issued 
for  Jetstream  Model  4100  series 
airplanes  with  a  staggered  main  aisle. 
Other  conditions  may  be  developed  as 
needed  based  on  further  FAA  review 
and  discussions  with  the  manufacturer 
and  the  Civil  Aviation  Authority  (CAA). 

As  discussed  above,  the  amended 
special  conditions  would  be  applicable 
initially  to  the  30-passenger  version  of 
the  Jetstream  Aircraft  Limited  Jetstream 
Model  4101  airplane.  Should  Jetstream 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  of  the  4100  series  incorporating 
the  same  novel  or  unusual  design 
feature,  these  amended  special 
conditions  would  apply  to  that  model, 
as  well,  under  the  provisions  of 
§  21.101(a)(1). 

Jetstream,  in  their  petition,  requested 
that  the  amended  special  conditions  be 
promulgated  without  delay  as  a  final 
rule  and  in  time  to  permit  delivery  of  30 
passenger  airplanes  during  August  1994. 
The  FAA  determined  that  public 
comment  was  in  the  public  interest,  but 
shortened  the  comment  period  to  20 
days  in  order  to  expedite  the  issuance 
of  these  amended  special  conditions. 

Notice  of  Proposed  Special 
Conditions  No.  SC-91-4-NM  for  the 
Jetstream  Aircraft  Ltd.  Model  4101 
airplane  was  published  in  the  Federal 
Register  on  September  13,  1994  (59  FR 
46939).  Comments  were  received  from 
two  labor  organizations  and  two 
airlines. 

Both  operators  comment  on  the 
improved  productivity  that  could  be 
reaUzed  with  the  additional  seat  on  the 
Jetstream  4101  and  strongly  support  the 
proposed  amendment.  One  operator 
notes  that  the  Joint  Aviation  Authorities 
have  already  approved  the  airplane  for 
30  passengers  and  only  the  FAA  special 
conditions  limit  its  capacity. 

The  third  commenter  is  not  in  favor 
of  the  proposed  amendment  to  the 
special  conditions.  This  commenter 
argues  that  the  exit  arrangement  and 
flight  attendant  seat  location  on  the 
airplane  are  confiising  and  awkward. 
The  commenter  specifically  criticizes 
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the  location  of  the  flight  attendant  seat 
and  the  potential  for  the  flight  attendant 
to  disrupt  evacuation  through  the  right 
rear  exit.  The  FAA  does  not  agree  that 
the  exit  arrangement  on  this  airplane  in 
conjunction  with  the  flight  attendant 
seat  location  is  in  any  way  inadequate. 
The  exit  arrangement  complies  fully 
with  all  apphcable  regulations  and 
provides  good  imiformity  for  the 
number  of  passengers  on  board.  The 
FAA  also  participated  in  an  evaluation 
of  the  fli^t  attendant's  ability  to  assist 
passengers  through  the  right  rear  exit 
and  found  that  this  could  be 
accomplished  quite  effectively. 

This  commenter  also  does  not  feel 
that  the  emergency  evacuation 
conducted  as  part  of  the  original  special 
conditions  was  adequate,  and  should  be 
repeated  before  an  increase  in 
passengers  could  be  considered.  The 
conunenter  notes  that  there  has  been  a 
change  to  the  regulations  regarding 
evacuation  demonstrations  since  the 
issuance  of  the  special  conditions  and 
believes  that  the  new  provisions  were 
not  complied  with  in  the  original 
demonstration.  This  commenter  also 
questions  whether  the  demonstration 
met  the  FAA's  stated  objective  of 
maximizing  the  niunber  of  passengers 
who  must  use  the  aisle,  and  feels  that 
the  aft  right-hand  door  should  have 
been  used  for  the  demonstration. 
Additionally,  the  commenter  interprets 
FAA  comments  to  mean  that  the 
passengers  were  "zig-zagging"  aroimd 
the  seats  backs.  The  commenter  also 
suggests  that  Jetstream  should  relocate 
the  flight  attendant  seat  to  the  forward 
bulkhead.  The  commenter  believes  that 
this  would  enhance  both  passenger  and 
flight  attendant  safety.  This  last 
conunent  is  not  germane  to  these 
amended  sj>ecial  conditions. 

With  respect  to  the  demonstration 
conditions,  these  were  chosen  by  the 
FAA  for  the  purpose  of  complying  with 
the  special  conditions,  and  not  to  show 
compliance  with  the  specific  regulations 
regarding  evacuation  demonstrations. 
Therefore,  changes  to  these  regulations 
since  the  special  conditions  were  issued 
are  not  relevant.  In  any  case,  the  new 
provisions  in  the  regulation  were 
encompassed  in  the  demonstration  done 
for  the  special  conditions. 

Li  regard  to  the  second  concern,  that 
the  demonstration  did  not  maximize 
usage  of  the  aisle,  the  FAA  does  not 
agree.  The  evacuation  demonstration 
was  conducted  with  a  full  passenger 
and  crew  complement  using  only  the 
forward  entry  door.  This  scheme  was 
chosen  for  several  reasons.  First,  the  end 
of  cabin  location  meant  that  passengers 
at  the  extreme  end  of  the  cabin  would 
have  to  traverse  the  entire  cabin  in  order 


to  reach  an  exit,  thus  making  maximum 
use  of  the  aisle.  Second,  the  forward 
exit,  a  Type  I  exit,  was  specifically 
selected  because  it  was  expected  to 
provide  for  an  increased  evacuation  rate 
capabihty  over  the  aft  exit,  which  is  a 
Type  n.  Thus,  the  door  rate  would  not 
mask  any  effect  due  to  the  aisle.  Had  the 
aft  exit  been  used,  it  is  not  clear  that  the 
rate  capability  of  the  door  is  sufficiently 
higher  than  that  of  the  aisle  to  identify 
effects  due  to  the  aisle  only.  In  addition, 
the  aft  location  of  the  flight  attendant 
seat  meant  that  passengers  had  to 
negotiate  the  aisle  without  crew 
assistance,  which  is  the  more  critical 
case. 

Finally,  the  FAA's  observations  of  the 
evacuation  demonstration,  as  expressed 
above,  were  not  intended  as  an 
implication  that  passengers  were 
required  to  "zig-zag"  around  the  seat 
backs.  The  passengers  proceeded  in  a 
straight  line  along  the  aisle,  but  did 
seem  to  use  the  seat  backs  as  hand-holds 
to  a  higher  degree  than  is  usually  seen. 

In  summary,  the  FAA  will  not  require 
a  new  evacuation  demonstration  since 
the  results  of  the  previous 
demonstration  are  still  valid. 

The  fourth  commenter  opposes  the 
amendment  to  the  special  conditions, 
and  reiterated  opposition  to  the  original 
special  conditions.  The  commenter's 
principal  objection  is  the  projected 
width  of  the  aisle  at  heights  more  than 
25  inches  above  the  floor.  The 
commenter  notes  that  the  special 
conditions  require  a  20  inches  projected 
width  at  43  inches  above  the  floor,  but 
expresses  fiiistration  at  not  knowing  the 
projected  width  below  that  height  The 
commenter  assumes  that  43  inches 
represents  the  tops  of  the  seat  backs. 
This  commenter  also  interprets  the 
FAA's  observations  of  the  evacuation 
demonstration  as  indicating  that  there  is 
a  safety  problem  with  the  airplane. 

Regarding  the  projected  aisle  width, 
this  varies  essentially  linearly  from 
approximately  16  inches  (at  a  height  of 
25  inches  above  the  floor)  to  20  inches 
(at  a  height  of  43  inches  above  the  floor). 
However,  since  the  seat  rows  are 
longitudinally  offset,  there  is  never  any 
point  where  the  transverse  measurement 
between  seats  is  less  than  20  inches.  As 
noted  in  the  original  final  special 
conditions,  the  actual  seat  back  height  is 
almost  50  inches.  Forty-three  inches 
represents  a  typical  seat  back  height  for 
airplanes  where  the  seats  are  mounted 
at  the  same  level  as  the  main  aisle. 

As  noted  previously,  an  indication  of 
some  additional  problems  should  not  be 
inferred  from  the  FAA's  observations  of 
the  evacuation  demonstration.  They  are 
simply  the  factual  observations  of  the 
demonstrations. 


Conclusion:  This  action  affects  only 
certain  novel  or  unusual  design  features 
on  one  model  of  airplanes.  It  is  not  a 
rule  of  general  apphcabifity,  and  it 
affects  only  the  manufacturer  who 
appUed  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  U-ansportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Amended  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  amended 
special  conditions  are  issued  as  part  of 
the  type  certification  basis  for  the 
Jetstream  Model  4100  series  airplanes 
with  an  offset  main  cabin  aisle. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c),  1352. 
1354(a),  1355, 1421  through  1431, 1502, 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq., 
E.O.  11514;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-449,  January  12, 1983). 

1.  Jetstream  Model  4100  series 
airplanes  may  be  approved  with  an 
offset  main  aisle  provided: 

a.  There  are  no  more  than  30 
passenger  seats  with  no  more  than  ten 
seat  rows  on  either  side  of  the  aisle; 

b.  The  interior  arrangement  includes 
one  pair  of  Type  n  and  one  pair  of  Type 
in  passenger  emergency  exits; 

c.  In  addition  to  the  requirements  of 
§  25.815,  the  aisle  projected  aisle  width 
is  at  least  20  inches  measured  at  a 
height  of  43  inches  above  the  aisle  floor, 
and 

d.  The  Type  III  exits  and  adjacent  seat 
rows  are  offset  longitudinally  such  that 
persons  approaching  an  exit  from  one 
end  of  the  cabin  may  use  the  exit 
without  interfering  with  those 
approaching  the  other  exit  from  the 
other  end  of  the  cabin. 

2.  The  location  and  part  number  of 
each  passenger  seat  must  be  defined  by 
a  dravnng  approved  by  the  FAA  or 
CAA-UK.  The  seat  arrangement  may  not 
be  reconfigured  without  FAA  approval. 

3.  An  evacuation  demonstration  must 
be  conducted  to  demonstrate  the 
efficacy  of  the  aisle  arrangement. 

Issued  Id  Renton,  Washington,  on 
November  8. 1994. 

Stewart  R.  MUler. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doa  94-28286  Filed  11-29-94;  8:45  am) 
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[Airspac«  Docket  No.  94-AEA-09] 

Modmcation  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Various  Locations,  State  of 
Pennsylvania 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  An  error  was  discovered  in 
the  final  rule  that  was  pubUshed  in  the 
Federal  Register  on  September  7, 1994, 
Airspace  Docket  No.  94-AEA-09.  The 
legal  description  for  the  Harrisburg 
Capital  City,  PA,  Class  D  airspace 
should  contain  additional  language 
describing  an  internal  boimdary  area. 
This  action  corrects  that  error. 

EFFEcnVE  DATE:  0901  U.T.C.,  December 
8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Sammartino,  Manager. 
System  Management  Branch,  AEA-530. 
Docket  No.  94-AEA-09,  F.A.A.  Eastern 
Region.  Fitzgerald  Federal  Building 
#111,  John  F.  Kennedy  Infl  Airport, 
Jamaica.  NY  11430. 

SUPPLEMENTARY  INFORMATION: 
History 

Airspace  Docket  No.  94-AEA-09, 
pubUshed  on  September  7. 1994  (59  FR 
46165),  modified  and  established 
descriptions  of  Class  D  and  Class  E 
airspace  in  the  State  of  Pennsylvania. 
An  error  was  discovered  in  the  legal 
description  for  the  Harrisburg  Capital 
City,  PA,  Class  D  airspace  area. 
Additional  language  is  required  to 
properly  describe  an  internal  boundary' 
of  this  area.  This  action  corrects  that 
error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to -me,  the 
Harrisburg  Capital  City,  PA,  Class  D 
airspace  designation  contained  in 
Airspace  Docket  No.  94-AEA-09,  as 
published  in  the  Federal  Register  on 
September  7. 1994  (59  FR  46165).  and 
the  description  in  FAA  order  7400.9B 
which  is  incorporated  by  reference  in  14 
CFR  71.1,  are  corrected  to  read  as 
follows: 

§71.1    ICorrected] 

On  page  46166,  in  the  second  column, 
the  description  for  the  Harrisburg 
Capital  City,  PA,  Class  D  airspace  is 
corrected  to  read  as  follows: 

Pnragraph  5000— Class  D  Airspace 


A£A  PA  D  HarridNirg  Capital  Qty  Airport. 
PA  (Corrected] 

Capital  City  Airport,  Harrisburg,  PA 
(Ut.  40°13'01"N.,  long.  76°51'05  "W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,800  feet  MSL  and 
within  a  4-inile  radius  of  Capital  City 
Airport,  excluding  the  portion  that  coincides 
with  the  Harrisburg  International  Airport, 
PA,  Class  D  airspa(»  east  of  the  direct  lines 
described  as  follows:  a  line  bearing  028""  from 
a  point  at  lat.  40°12'23"N.,  long 
76°48'37"VV.,  extending  from  said  point  to 
the  point  of  intersection  with  the  Harrisburg 
Capital  City,  PA.  4-mile  radius  and  a  line 
bearing  191°  &t)m  a  point  at  lat.  40'12'23"N.. 
long.  76''48'37"W.,  extending  bom  said  point 
to  the  point  of  intersection  with  the 
Harrisburg  Capital  City.  PA.  4-mile  radius. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         •         *         *         • 

Issued  in  Jamaica,  New  York,  on  November 
7, 1994. 

John  S.  Walker. 

Manager,  Air  Traffic  Division. 

[FR  Doc.  94-29470  Filed  11-29-94;  8:45  am) 
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14  CFR  Pan  97 

[Docket  No.  27976;  Amdt  No.  1636] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  &e  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Docimients, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Ser\'ice, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  Form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediut; 
identification  and  the  amendment 
number. 
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This  amendment  to  part  97  is  effective 
upon  pubhcation  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SLAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  criteria  were  appUed  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-locaUzer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SLAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  pubhc  procedure  before  adopting 
these  SLAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  appHcable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciirrent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  November  18, 
1994. 

Thomas  C.  Accardi. 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(b);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

S§  97^.  97^,  97.33, 97.35    [Amended! 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NOB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  '  Effective  February  02. 1995 

Bettles,  AK,  Bettles,  VOR  or  GPS  RWY 1, 

Amdt  3 
Bettles,  AK,  Bettles,  NDB  or  GPS  -A,  Amdt 

7 
Gustavus,  AK,  Gustavus,  VOR/DME  or  GFS- 

B,  Amdt  3B 
Gustavus,  AK,  Gustavus,  NDB  or  GPS-A, 

Amdt3A 
Iliamna,  AK,  Iliamna,  NDB  or  GPS  RWY  35, 

Orig 
Point  Hope,  AK,  Point  Hope.  NDB  or  GPS 

RWY  1,  Amdt  1 A 
Point  Hope,  AK,  Point  Hope.  NDB  or  GPS 

RWY  19,  Amdt  lA 
Port  Heiden,  AK.  Port  Heiden,  NDB/DME  or 

GPS  RWY  5.  Amdt  1 
Port  Heiden,  AK,  Port  Heiden,  NDB/DME  or 

GPS  RWY  13,  Amdt  1 
Unalakleet,  AK,  Unalakleet,  VOR/DME  or 

GPS-D,  Amdt  3 
Unalakleet,  AK.  Unalakleet,  NDB  or  GPS 

RWY  14,  Amdt  lA 
Unalaska.  AK,  Unalaska,  NDB  or  GPS-A, 

Amdt2A 
Yakutat,  AK,  Yakutaf,  VOR  or  GPS  RWY  11, 

Amdt  llA 
Yakutat,  AK,  Yakutat.  VOR  or  GPS  RWY  29, 

Amdt3A 
Alabaster,  AL,  Shelby  County,  VOR  or  GPS- 

A,  Amdt  6 
Alabaster,  AL,  Shelby  County,  NDB  or  GPS 

RWY  33,  Orig 
Fairhope,  AL,  Fairhope  Muni,  VOR/DME  or 

GPS-A,  Amdt  4 
Fayette,  AL,  Richard  /Arthur  Field,  NDB  or 

GPS  RWY  18.  Orig 
Foley,  AL,  Foley  Muni,  NDB  or  GPS  RWY  18, 

Orig 
Fort  Payne,  AL,  Isbell  Field,  NDB  or  GPS-A, 

Orig 
Batesville,  AR,  Batesville  Regional,  NDB  or 

GPS  RWY  7,  Amdt  5A 
Blytheville,  AR.  Blytheville  Muni,  NDB  or 

GPS  RWY  18,  Orig 
Blytheville,  AR,  Bljlheville  Muni,  NDB  or 

GPS  RWY  36,  Orig 
Brinkley.  AR,  Frank  Federer  Memorial,  NDB 
.or  GPS-A,  Orig 
Lake  Village,  AR,  Lake  Village  Muni,  VOR/ 

DME  or  GPS-B  4A 
Lake  Village,  AR,  Lake  Village  Muni,  VOR  or 

GPS-A,  Amdt  6B 
Lake  Havasu  City,  AZ,  Lake  Havasu  Qty, 

VOR/DME  or  GPS-A,  Orig 
Mesa,  AZ,  Falcon  Field,  NDB  or  GPS-A,  Orig 


Page,  AZ,  Page  Muni,  VOR  or  GPS-A,  Orig 
Alturas,  CA,  Alturas  Muni,  NDB  or  GPS  RWY 

31,  Amdt  1 
Avalon,  CA,  Catalina,  VOR/DME  or  GPS-B 

Amdt  2 
Bermuda  Dunes,  CA,  Bermuda  Ehmes,  VOR 

or  GPS  RWY  28,  Orig 
Carlsbad,  CA,  McClellan-Palomar,  VCW  or 

GPS-A,  Amdt  6 
La  Verae,  CA,  Bracken  Field,  VOR  or  GPS- 

A,  Amdt  5A 
Lakeport,  CA.  Lampson  Field.  NDB  or  GPS- 

A,  Orig 
Lancaster,  CA,  General  William  J.  Fox 

Airfield,  VOR  or  GPS-B,  Amdt  2 
Lancaster,  CA,  General  William  J.  Fox 

Airfield,  NDB  or  GPS-C,  Amdt  2 
Lodi,  CA,  Lodi,  VOR  or  GPS-A,  Amdt  2A 
Lompoc,  CA,  Lompoc,  VOR/DME  or  GPS-A, 

Amdt  4 
Lompoc,  CA,  Lompoc,  NDB  or  GPS-B,  Orig 
Needles,  CA,  Needles,  VOR  or  GPS-A,  Amdt 

2 
Aspen,  CO,  Aspen-Pitkin  County/Sardy 

Field,  VOR/DME  or  GPS-C.  Amdt  4A 
Burlington.  CO,  Kit  Carson  County,  NDB  or 

GPS  RWY  15,  Orig 
Denver,  CO,  Front  Range,  NDB  or  GPS  RWY 

26,  Amdt  3 
Fort  Myers,  FL,  Page  Field,  VOR  or  GPS  RWY 

13,  Orig 
Kissimmee,  FL,  Kissimmee  Muni,  VOR/DME 

or  GPS-A,  Amdt  7 
Lake  City,  FL,  Uko  City  Muni,  VOR/DME  or 

GPS-A,  Amdt  3 
Lake  City,  FL,  Lake  Qty  Muni,  NDB  or  GPS 

RWY  28,  Amdt  1 
Lake  Wales,  FL,  Lake  Wales  Muni,  VOR/DME 

or  GPS-B,  Amdt  2 
Marianna,  FL,  Marianna  Muni.  VOR  or  GPS- 

A,  Amdt  IDA 

Marianna.  FL,  Marianna  Muni,  VOR  or  GPS- 

B,  Amdt  3A 

Marianna,  FL,  Marianna  Muni,  NDB  or  GPS- 

C,  Amdt  2A 

Miami.  FL,  Kendall-Tamiami  Executive,  NDB 

or  GPS  RWY  9R.  Orig  A 
Palatka,  FL,  Kay  Larkinm,  NDB  or  GPS  RWY 

9,  Amdt  1 
Albany  GA,  Southwest  Georgia  Regional, 

NDB  or  GPS  RWY  4 ,  Amdt  1 1 
Atlanta,  GA,  Fulton  County  Airport-Brown 

Field,  NDB  or  GPS  RWY  8.  Amdt  2 
Cairo.  GA,  Cairo-Grady  County,  NDB  or  GPS 

RWY  12,  Amdt  3A 
Canton,  GA,  Cherokee  County,  NDB  or  GPS 

RWY  4,  Amdt  1 
Columbus,  GA,  Columbus  Metropolitan,  VOR 

or  GPS-A.  Amdt  22 
Columbus,  GA.  Columbus  Metropolitan,  NDB 

orGPSRWY5.Amdt27 
Columbus.  GA,  Columbus  Metropolitan. 

VOR/DMD  RNAV  or  GPS  RWY  23,  Aradt 

1 
Douglas,  GA,  Douglas  Muni,  NDB  or  GPS 

RWY  4,  Amdt  2 
Macon,  GA.  Herbert  Smart  Downtown,  VOR/ 

DME  or  GPS-B.  Amdt  2 
Macon.  GA,  Herbert  Smart  Downtown.  VOR 

or  GPS-A,  Amdt  5 
Albia.  L\.  Albia  Muni,  VOR/DME  or  GPS-A. 

Amdt  3 
Audubon,  LA.  Audubon  County.  NDB  or  GPS 

RWY  32,  Amdt  4 
Bloomfield,  LA,  Bloomfield  Muni,  NDB  or 

GPS  RWY  36,  Amdt  2 
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Boone,  lA.  Boone  Muni.  COPTER  NDB  or 

GPS  225.  Amdt  2 
Burlington,  lA,  Burlington  Muni,  NDB  or 

GPS  RWY  36,  Amdt  8A 
Corning,  lA,  Corning  Muni.  NDB  or  GPS 

RWY  17,  Orig 
Council  Bluflis,  lA,  Council  Bluffs  Muni.  VOR 

or  GPS-A,  Amdt  4 
Cresco,  lA,  Ellen  Church  Field,  NDB  or  GPS 

RWY  33,  Amdt  2 
EmmetsbVirg,  LA,  Emmetsburg  Muni,  NDB  or 

GPS  RWY  13,  Amdt  lA 
Emmetsburg.  lA,  Emmetsburg  Muni,  NDB  or 

GPSJ?WY31.AmdtlA 
Coeur  D'Alene,  ID.  Coeur  D'Alene  Air 

Terminal,  VOR  or  GPS-A.  Orig 
Coeur  D'Alene,  ID,  Coeur  D'Alene  Air 

Terminal,  NDB  or  GPS  RWY  5,  Amdt  1 
Canton,  IL,  Ingersoll,  VOR  or  GPS-A,  Amdt 

7A 
Canton,  IL,  Ingersoll,  NDB  or  GPS  RWY  36, 

Amdt2A 
Carbondale/Murphysboro.  IL,  Southern 

Illinois,  NDB  or  GPS  RWY  18L,  Amdt  12A 
Carmi,  IL,  Carmi  Muni,  NDB  or  GPS  RWY  36. 

Amdt  5 
Casey,  IL,  Casey  Muni,  NDB  or  GPS  RWY  4, 

Amdt  6 
Centralia.  IL.  Centralia  Muni,  VOR  or  GPS- 

A,Orig 
Champaign/Urbana.  IL.  University  of  Illinois- 

Willard,  NDB  or  GPS  RWY  32L.  Amdt  10 
Greenwood/Wonder  Lake,  IL,  Gait,  VOR  or 

GPS-A,  Amdt  9 
Manito.  IL,  Manito  Mitchell,  VOR  or  GPS-A, 

Amdt  3 
Marion,  IL,  Williamson  County  Regional, 

NDB  or  GPS  RWY  20,  Amdt  9 
Monmouth,  IL,  Monmouth  Muni,  VOR  or 

GPS-A,  Amdt  4 
Monticello,  IL,  Piatt  County,  VOR  or  GPS-A, 

Amdt  1 
Bloomington,  DM,  Monroe  County,  NDB  or 

GPS  RWY  35,  Amdt  4 
Columbus,  IN,  Columbus  Muni,  NDB  or  GPS 

RWY  23,  Amdt  9 
Evansville,  IN,  Evansville  Regional.  NDB  or 

GPS  RWY  22.  Amdt  12 
Fort  Wayne,  IN,  Fort  Wayne  International, 

NDB  or  GPS  RWi'  32.  Amdt  24 
Indianapolis.  IN,  Greenwood  Muni,  VOR  or 

GPS-A.  Amdt  4 
Indianapolis.  IN,  Greenwood  Muni,  NDB  or 

GPS  RWY  1,  Amdt  2 
Indianapolis,  IN.  Indianapolis  Metropolitan. 

NDB  or  GPS  RWY  15,  Amdt  1 
Kendallville.  IN,  Kendallville  Muni,  VOR  or 

GPS-A.  Amdt  6 
Latayette.  IN.  Purdue  University,  VOR/DME 

RNAV  or  GPS  RWY  28.  Amdt  5 
Lafayette.  IN,  Purdue  Universitv.  VOR  or 

GPS-A.  Amdt  25 
Lafayette.  IN.  Purdue  University.  NDB  or  GPS 

RWY  10,  Amdt  12 
Lowell.  IN.  Lowell.  VOR  or  GPS-A,  Orig-A 
Nappanee.  IN,  Nappanee  Muni,  VOR/DME  ot 

GPS-A.  Amdt  3A 
Nappanee,  IN,  Nappanee  Muni,  VOR  or  GPS- 

B.  Amdt  1 
Lawrence,  KS,  Lawrence  Muni,  VOR/DME  or 

GPS-A.  Amdt  9 
Lawrence.  KS.  Lawrence  Muni,  NDB  or  GPS 

RWY  33,  Orig 
Marysville,  KS,  Mar>'sville  Muni.  NDB  or 

GPS  RWY  33.  Amdt  3 
Oberlin.  KS.  Oberlin  Muni,  NDB  or  GPS 

RWY  35.  Orig 


Olathe.  KS.  Johnson  County  Executive,  VOR 

or  GPS  RWY  35,  Amdt  10 
Olathe,  KS,  Johnson  County  Executive,  NTDB 

or  GPS  RWY  17,  Amdt  3 
Olathe.  KS,  Johnson  County  Executive,  NDB 

orGPS-B,Amdt2 
Olathe,  KS,  Johnson  County  Industrial,  VOR 

or  GPS-A.  Amdt  4 
Olathe.  KS,  Johnson  County  Industrial,  NDB 

or  GPS  RWY  35,  Amdt  4 
Bardstown,  KY.  Samuels  Field,  NDB  or  GPS- 

A,  /Vmdt  5 
Frankfort,  KY,  Capital  City,  VOR  or  GPS 

RWY  24,  Amdt  lA 
Greenville.  KY,  Muhlenberg  County,  VOR/ 

DME  or  GPS-A,  Amdt  4 
Hawesville,  KY,  Hancock  Airfield,  NDB  or 

GPS-A.  Amdt  6 
Henderson,  KY,  Henderson  City-County, 

VOR  or  GPS-A.  Amdt  9 
Henderson,  KY,  Henderson  City-County, 

NDB  or  GPS  RWY  9.  Amdt  3 
Abbeville,  LA,  Abbeville  Municipal.  VOR/ 

DME  or  GPS-A,  Amdt  1 
Jonesboro,  LA,  Jonesboro,  NDB  or  GPS  RWY 

35,  Amdt  1 
Lafayette,  LA,  Lafayette  Regional,  VOR  or 

GPS  RWY  4R,  Amdt  lA 
Lafayette,  LA,  Lafayette  Regional,  NDB  or 

GPS  RWY  22L,  Amdt  4 
Lake  Charles,  LA,  Lake  Charles  Regional, 

VOR  or  GPS-A,  Amdt  13 
Lake  Charles,  LA,  Lake  Charles  Regional. 

NDB  or  GPS  RWY  15,  Amdt  18 
Great  Barrington,  MA,  Great  Barrington,  NDB 

or  GPS-A,  Amdt  4 
Montague,  MA,  Turners  Falls.  VOR  or  GPS- 

A,  Amdt  2 
Newburyport.  MA,  Plum  Island.  VOR  or  GPS 

RWY  10.  Amdt  4 
Orange,  MA,  Orange  Muni,  VOR  or  GPS-A, 

Amdt  5 
Orange,  MA,  Orange  Muni,  NDB  or  GPS-B, 

Amdt  3 
Stevensville.  MD,  Bay  Bridge,  VOR/DME  or 

GPS  RWY  29.  Orig 
Aubum/Lewisfon,  ME,  Aubum/Lewiston 

Muni,  VOR/DME  or  GPS-A.  Orig 
Aubum/Lewiston.  ME,  Aubum/Lewiston 

Muni,  NDB  or  GPS  RWY  4.  Amdt  10 
Fryeburg,  ME.  Eastern  Slopes  Regional.  NDB 

or  GPS-B,  Orig-A 
Adrian,  MI,  Lenawee  County,  NDB  or  GPS 

RWY  5,  Amdt  7 
Bay  City,  Ml,  James  Clements  Muni,  VOR  or 

GPS-A,  Amdt  llA 
Benton  Harbor,  MI,  Ross  Field-Twin  Cities. 

NDB  or  GPS  RWY  27,  Amdt  9A 
Big  Rapids,  MI,  Roben-Hood.  VOR/DME  or 

GPS-A.  Amdt  6 
Boyne  Falls,  MI,  Bovne  Mountain,  VOR/DME 

RNAV  or  GPS-B.  Amdt  2 
Boyne  Falls.  MI,  Boyne  Mountain.  NDB  or 

GPS-A.  Amdt  5 
Caro.  MI,  Caro  Muni,  VOR/DME  or  GPS-A. 

Amdt  4 
Clare,  MI,  Clare  Muni,  VOR  or  GPS-A.  Orig 
Detroit,  MI,  Berz-Macomb,  VOR  or  GPS-A, 

Orig 
Detroit.  MI,  Detroit  City.  NDB  or  GPS  RWY 

15,  Amdt  22 
Detroit,  MI.  Detroit  Metropolitan  Wavne 

County.  NDB  or  GPS  RWY  3L,  Amdt  10 
Detroit.  MI,  Detroit  Metropolitan  Wayne 

County,  NDB  or  GPS  RWY  27R,  Amdt  10 
Blue  Earth.  MN.  Blue  Earth  Muni,  NDB  or 

GPS  RWY  34.  Orig 


Brainerd.  MN,  Brainerd-Crow  Wing  CO 

Regional.  NDB  or  GPS  RWY  23.  Amdt  4 
Buffalo.  MN.  Buffalo  Muni.  VOR  or  GPS-B. 

Amdt  3 
Caledonia,  MN,  Houston  County.  VOR/DME 

or  GPS-A,  Amdt  1 
Cambridge,  MN,  Cambridge  Muni,  NDB  or 

GPS  RWY  34.  Amdt  6 
Dodge  Center,  MN,  Dodge  Center,  VOR  or 

GPS-A,  Amdt  1 
Fosston,  MN,  Fosston  Muni,  NDB  or  GPS 

RWY  34,  Amdt  3 A 
Hallock.  MN,  Hallock  Muni.  VOR/DME  or 

GPS  RWY  31,  Amdt  6 
Hawley,  MN,  Hawley  Muni.  VOR/DME  or 

GPS-A,  Orig 
Bowling  Green,  MO,  Bowling  Green  Muni. 

VOR/DME  or  GPS-A,  Amdt  1 A 
Brookfield.  MO,  General  John  J.  Pershing 

Meml.  NDB  or  GPS  RWY  35.  Amdt  3 
Brookfield.  MO,  General  John  J.  Pershing 

Meml,  NDB  or  GPS-A,  Amdt  3 
BuUer,  MO,  Butler  Memorial,  VOR  or  GPS- 

A,  Amdt  3 
Cameron,  MO,  Cameron  Memorial,  NDB  or 

GPS  RWY  35,  Orig 
Cassville,  MO,  Cassville  Muni,  VOR  or  GPS 

RWY  8,  Amdt  lA 
Charleston,  MO,  Mississippi  County,  NDB  or 

GPS  RWY  36,  Amdt  3 
Drew.  MS,  Ruleville-Drew,  VOR  or  GPS-A, 

Amdt  4 
Fulton.  MS.  Fulton-Itawamba  County,  VOR/ 

DME  or  GPS-A,  Orig 
Kosciusko,  MS,  Kosciusko-Attala  County. 

NDB  or  GPS  RWY  14.  Amdt  5 
Kosciusko,  MS,  Kosciusko-AttaTa  County. 

NDB  or  GPS  RWY  32,  Amdt  4 
Lexington,  MS,  CA.  Moore,  VOR/DME  or 

GPS-A,  Orig 
Madison,  MS,  Bmce  Campbell  Field,  VOR/ 

DME  or  GPS-B.  Amdt  4 
Madison.  MS.  Bruce  Campbell  Field,  VOR  or 

GPS-A.  Amdt  9 
Anaconda,  MT,  Bowman  Field.  VOR/DME  or 

GPS-A,  Amdt  1 
Bozeman,  MT,  Gallatin  Field,  VOR/DME  or 

GPS  RWY  12,  Amdt  2 
Choteau,  MT,  Choteau,  NDB  or  GPS  RWY  23, 

Orig 
Concord,  NC,  Concord  Regional,  VOR/DME 

orGPSRWY20,  Amdt  1 
Concord,  NC.  Concord  Regional,  VOR/DME 

or  GPS-A,  Amdt  1 
Maxton,  NC,  Laurinburg-Maxton,  NDB  or 

GPS  RWY  5,  Orig 
Mocksville.  NC.  Twin  Lakes.  NDB  or  GPS 

RWY  9,  Amdt  5 
Mt.  Air>',  NC,  Mt.  Airy-Surry  County,  NDB  or 

GPS-A,  Amdt  2A 
North  Wilkesboro,  NC,  Wttkes  County,  NDB 

or  GPS  RWY  1.  Amdt  1 A 
Ocracoke.  NC,  Ocracoke  Island,  NDB  or  GPS- 

A,  .\mdt  la 
Plymouth,  NC,  Plymouth  Muni,  NDB  or  GPS 

RWY  2.  Amdt  2 
Raeford.  NC,  Radeford  Muni,  VOR/DME  or 

GPS-A,  Amdt  3 
Rockingham,  NC,  Rockingham-Hamlet.  NDB 

or  GPS  RWY  31,  Amdt  2 
Sanford.  NC.  Sanford-Lee  County  Brick  Field. 

NDB  or  GPS  RWY  3.  Orig-A 
Cassellon,  ND,  Casselton  Regional.  VOR/ 

DME  or  GPS  RWY  31,  Orig 
Gwinner,  ND.  Gwinner-Roger  Melroe  Field, 

NDB  or  GPS  RWY  34,  Orig 


Aurora,  NE.  Aurora  Muni,  VOR  or  GPS-A, 

/VmdtS 
Beatrice,  NE,  Beatrice  Muni,  NDB  or  GPS-A, 

Amdt  3 
Burwell,  NE,  Cram  Field,  NDB  or  GPS  RWY 

15,  Amdt  3 
Chappell,  NE,  Billy  G  Ray  Field,  NDB  or  GPS 

RWY  30,  Amdt  2 
Fairbury,  NE,  Fairbury  Municipal,  NDB  or 

GPS-A,  Amdt  2 
Falls  City.  NE,  Brenner  Field,  NDB  or  GPS- 

A,  Amdt  3 
Fremont,  NE,  Fremont  Muni,  NDB  or  GPS 

RWY  13,  Amdt  1 
Concord,  NH,  Concord  Muni,  VOR  or  GPS 

RWY  12.  Amdt  1 
Concord,  NH,  Concord  Muni,  NDB  or  GPS 

RWY  35,  Amdt  5 
Belmar/Frmiingdale,  NJ,  Allaire.  VOR  or 

GPS-A,  Amdt  1 
Berlin,  NJ,  Camden  County,  VOR  or  GPS-B, 

Amdt  2 
Hammonton,  NJ,  Hammonton  Muni,  VOR  or 

GPS-A,  Amdt  6 
Hammonton,  NJ,  Hammonton  Muni,  VOR  or 

GPS-B,  Amdt  1 
Lincoln  Park,  NJ,  Lincoln  Park,  NDB  or  GPS 

RWY  1,  Amdt  1 
Manville,  NJ,  Kupper,  VOR  or  GPS-A,  Amdt 

5A 
Readington.  NJ,  Solberg-Hunterdon,  VOR  or 

GPS-A,  Amdt  7 
Robbinsville,  NJ,  Trenton-Robbinsville,  VOR 

or  GPS  RWY  29,  Amdt  10 
Albuquerque,  NM,  Albuquerque  Intl,  VOR  or 

TACAN  or  GPS  RWY  8,  Amdt  19 
Albuquerque,  NM,  Albuquerque  Intl.  NDB  or 

GPS  RWY  35,  Amdt  7 
Belen,  NM,  Alexander  Muni.  VOR/DME  or 

GPS-A,  Amdt  1 
Reno,  NV,  Reno/Stead,  NDB  or  GPS-F,  Orig 
Albion,  NY,  Pine  Hill.  VOR/DME  or  GPS-A, 

Amdt  2 
Batavia,  NY.  Genesee  County,  VOR/DME  or 

GPS-A.  Amdt  4 
Endicott.  NY.  Tri-Cities,  VOR  or  GPS-A, 

Amdt  3 
Fulton,  NY,  Oswego  County,  VOR  or  GPS 

RWY  33,  Amdt  3 
Glens  Falls,  NY,  Warren  County,  VOR/DME 

or  GPS  RWY  19,  Amdt  6A 
Hamilton,  NY,  Elisha  Payne,  VOR  or  GPS-A. 

Amdt  3  , 

Hudson,  NV,  Columbia  County.  NDB  or  GPS- 

A,  Amdt  2A 
Johnstowm.  NY,  Fulton  County,  NDB  or  GPS 

RWY  10,  Orig 
Johnstown.  NY,  Fulton  County,  NDB  or  GPS 

RWY  28,  Orig 
Alliance,  OH,  Miller,  VOR  or  GPS-A,  Amdt 

8B 
Columbus,  OH,  Ohio  State  University,  VOR/ 

DME  RNAV  or  GPS  RWY  27L,  Amdt  6 
Columbus,  OH,  Ohio  State  University,  NUB 

or  GPS  RWY  9R,  Amdt  2 
Columbus,  OH,  Port  Columbus  Intl,  NDB  or 

GPS  RWY  lOL,  Amdt  7 
Columbus,  OH,  Port  Columbus  Intl.  NDB  or 

GPS  RWY  lOR,  Amdt  7 
Columbus,  OH,  Port  Columbus  Intl,  NDB  or 

GPS  RWY  28L,  Amdt  13 
Columbus,  OH,  Rickenbacker  Intl,  NDB  or 

GPS  RWY  5R,  Orig 
Columbus,  OH,  Rickenbacker  Intl,  NDB  or 

GPS  RWY  23L,  Orig 
Coshocton,  OH,  Richard  Dowming,  VOR  or 

GPS-A,  Amdt  9 


Coshocton,  OH,  Richard  Downing,  VOR/DME 

RNAV  or  GPS  RWY  22,  Amdt  4 
Dayton.  OH,  Dayton  General  Arpt  South, 

NDB  or  GPS  RWY  9.  Amdt  7 
Elyria,  OH,  Elyria,  VOR  or  GPS-A,  /^dt  7A 
Fostoria,  OH,  Fosloria  Metropolitan,  VOR  or 

GPS-A,  Aradl  3A 
Fostoria,  OK,  Fostoria  Metropolitan,  NDB  or 

GPS  RWY  27,  AiadX  4B 
Antlers,  OK,  Antlers  Muni,  NDB  or  GPS  RWY 

35,  Amdt  2A 

Boise  aty,  OK,  Boise  City,  NDB  or  GPS-A 

/Vmdtl 
Claremore.  OK,  Qaremore  Muni,  VOR/DME 

or  GPS-A,  Orig 
Claremore,  OK,  Claremore  Muni.  VOR/DME 

or  GPS-B,  Orig 
El  Reno,  OK,  El  Reno  Muni  Air  Park,  VOR/ 

DME  or  GPS  RWY  35,  Orig 
Gage,  OK,  Gage,  VOR  or  GPS-A  Amdt  9A 
Grove,  OK,  Grove  Muni,  VOR  or  GPS-A. 

Amdt  1 
Grove,  OK,  Grove  Muni,  RNAV  or  GPS  RWY 

36,  Amdt  2 

Astoria,  OR,  Astoria  Regional,  Copter  VOR/ 

DME  or  GPS  066,  Amdt  2 
Aurora,  OR,  Aurora  SUte,  NDB  or  GPS  RWY 

17,  Amdt  1 
Eugene,  OR,  Mahlon  Sweet  Field,  VOR  or 

GPS-A,  Amdt  6A 
Eugene,  OR,  Mahlon  Sweet  Field,  NDB  or 

GPS  RWY  16,  Amdt  28 
Bradford,  PA,  Bradford  Regional,  VOR/DME 

or  GPS  RWY  14,  Amdt  8 
Chambersburg,  PA,  Chambersburg  Muni, 

VOR/DME  or  GPS-B,  Orig 
East  Stroudsburg.  PA,  Stroudsbuig-Pocono, 

VOR/DME  or  GPS-A,  /^dt  5 
Easton,  PA,  Easton,  VOR/DME  or  GPS-D 

Orig-A 
Myerstown,  PA,  Decks,  VOR/DME  or  GPS-A, 

Amdt  1 
New  Castle.  PA,  New  Castle  Muni,  NDB  OR 

GPS  RWY  23,  Amdt  2 
Quakertown,  PA,  Quakertown.  NDB  or  GPS 

RWY  29,  Amdt  9 
Reading,  PA,  Reading  Regional/Carl  A  Spaatz 

Field.  NDB  or  GPS  RWY  36,  Amdt  23 
Conway,  SC,  Conway-Horry  County,  NDB  or 

GPS  RWY  4,  Amdt  1 
Conway,  SC.  Conway-Horry  County,  NDB  or 

GPS-A,  Amdt  1 
Dillon.  SC,  Dillon  County,  VOR/DME  or  GPS 

RWY  7,  Amdt  5 
Florence,  SC,  Florence  Regional,  VOR  or 

TACAN  or  GPS-A,  Amdt  4 
Florence,  SC.  Florence  Regional,  NDB  or  GPS 

RWY  9,  Amdt  10 
Greenville,  SC,  Greenville  Downtown,  NDB 

or  GPS  RWY  36,  Amdt  20 
Mitchell,  SD.  Mitchell  Muni,  VOR  or  GPS 

RWY  12,  Amdt  9 
Philip,  SD,  Philip,  VOR  or  GPS-A,  Amdt  11 
Clarksville,  TN,  Outlaw  Field,  NDB  or  GPS 

RWY  35,  Amdt  5B 
Cleveland,  TN,  Hardwick  Field.  NDB  or  GPS 

RWY  3,  Amdt  1 
Covington,  TN,  Covington  Muni,  NDB  or  GPS 

RWY  1,  Amdt  3 
Crossville,  TN,  Crossville  Memorial,  VOR/ 

DME  or  GPS-A,  Amdt  8 
Humboldt,  TN,  Humboldt  Muni,  VOR/DME 

or  GPS-A,  Amdt  4A 
Jackson.  TN.  McKellar-Sipes  Regional,  NDB 

or  GPS  RWY  2,  Amdt  6 
Jamestown,  TN,  Jamestown  Muni,  VOR/DME 
or  GPS-A,  Amdt  1 


JMI 


Atlanta,  TX,  Atlanta  Muni,  NDB  or  GPS  RWY 

5,  Amdt  2 
Breckenridge,  TX,  Stephens  County,  NDB  or 

GPS-A,  Amdt  l 
Bridgeport,  TX,  Bridgeport  Muni,  VOR  or 

GPS-A,  Amdt  4 
Brownsville,  TX,  Brownsville/South  Padre 

Island  Intl,  VOR  or  Tacan  or  GPS-A.  Amdt 

1 
Brownsville,  TX,  Brownsville/South  Padre 

Island  Intl,  NDB  or  GPS  RWY  13R,  Amdl 

13 
Bryan,  TX,  Coulter  Field,  VOR/DME  or  GPS- 

A,  Amdt  2 
Cleveland,  TX,  Cleveland  Muni,  VOR  or     • 

GPS-A,  Amdt  4 
Corpus  Christi,  TX,  Corpus  Christ!  Intl,  NDB 

or  GPS  RWY  13.  Amdt  24 
Corsicana,  TX,  C.  David  Campbell  Field- 

Corsicana  Muni,  VOR/DME  or  GPS-A, 

Amdt  4 
Corsicana,  TX,  C.  David  Campbell  Field- 

Corsicana  Muni,  VOR/DME  or  GPS-B, 

Amdt  1 
Cotulla,  TX,  Cotulla-La  Salle  County,  VOR  or 

GPS-A,  Amdt  llA 
Edna,  TX.  Jackson  County,  NDB  or  GPS-A, 

Amdt  1 
El  Paso,  TX,  El  Paso  Intl,  NDB  or  GPS  RWY 

22,  Amdt  28A 
El  Paso,  TX.  West  Texas.  VOR/DME  or  GPS- 

A.  Admt  4 
Ennis,  TX,  Ennis  Muni,  VOR/DME  or  GPS^ 

A,  Amdt  1 
Falfurrias.  TX,  Brooks  County,  NDB  or  GPS 

RWY  35,  Orig 
Follett,  TX,  FoUett/Lipscomb  County,  VOR/ 

DME  or  GPS-A  Amdt  2 
Fort  Worth,  TX,  Bourland  Field,  VOR  or 

GPS-A,  Amdt  1 
Fort  Worth,  TX.  Fort  Worth  Meacham,  NDB 

or  GPS  RWY  16L.  Amdt  3 
Fort  Worth,  TX,  Fort  Worth  Meacham.  NDB 

or  GPS  RWY  34R,  Amdt  5 
Fort  Worth.  TX,  Luck  Field,  VOR/DME  or 

GPS-A,  Amdt  1 
George  West,  TX,  Live  Oak  County,  \'OR/ 

DME  or  GPS-A,  Orig 
Giddings.  TX,  Giddings-Lee  County,  VOR/ 

DME  or  GPS-A.  Amdt  2. 
Giddings,  TX,  Giddings-Lee  County,  NDB  or 

GPS  RWY  17,  Amdt  1 
Giddings,  TX,  Giddings-Lee  Counts-,  RNAV    • 

orGPSRWY35.0rig 
Graford,  TX,  Possum  Kingdom,  NDB  or  GPS- 

A,  Orig 
Huntington,  UT,  Huntington  Muni,  VOR/ 

DME  or  GPS-B,  Orig 
Prairie  Du  Chien,  WI,  Prairie  Du  Chien  Muni, 

VOR/DME  or  GPS  RWY  29,  Amdt  6 
Pulaski,  WI,  Carter,  VOR  or  GPS-A,  Amdt  3 
Rice  Lake,  WI,  Rice  Lake  Muni,  VOR  or  GPS 

RWY  18,  Amdt  1 
Rice  Lake,  WI,  Rice  Lake  Muni,  VOR  or  GPS 

RWY  36,  Amdt  1 
Richland  Center,  WI,  Richland,  VOR  orGPS- 

A,  Amdt  4 
Siren,  WI,  Burnett  County,  VOR  or  GPS  RWY 

4,  Admt  1 
Stevens  Point,  WI,  Stevens  Point  Muni,  VOR 

or  GPS  RWY  30,  Amdt  17 
Wausau,  WI,  Wausau  Muni,  VOR/DME  or 

GPS  RWY  12,  Amdt  3 
Wausau,  WI,  Wausau  Muni,  VOR  or  GPS-A, 

Amdt  18  1 

Wausau,  WI,  Wausau  Muni,  NDB  or  GPS-B, 
Orig 
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Cody.  WY,  Yellowstone  Regional.  VOR  or 
GPS-A.  Amdt  7 

The  following  are  corrected  procedure 
titles  adding  "or  GPS"  published  in 
Transmittal  Letter  94-21  and  94-22. 

Greensburg.  IN.  Greensburg- Decatur  County, 

VOR  or  GPS-A,  Amdt  1 
South  Bend,  IN,  Michiana  Regional 

Transportation  Center,  NDB  or  GPS  RWY 

27L.  Amdt  28A 
Monroe.  LA,  Monroe  Regional.  NDB  or  GPS 

RWY  4.  Amdt  14 
Marshfield.  MA.  Marshfield.  NDB  or  GPS 

RWY  6.  Amdt  3 
Holland.  MI.  Tulip  City.  VOR/DME  RNAV  or 

GPS  RWY  8.  Amdt  2 
Holland,  MI,  Tulip  City,  VOR/DME  RNAV  or 

GPS  RWY  26,  Amdt  5 
Maryville.  MO.  Maryville  Meml.  VOR/DME 

or  GPS  RWY  36.  Amdt  4 
Sidney,  MT,  Sidney-Richland  Muni,  NDB  or 

GPS  RWY  1.  Amdt  2 
Middletown.  NY.  Randall.  NDB  or  GPS  RWY 

26.  Orig,  CANCELLED  EFF  13  OCTOBER 

1994 
Indiana.  PA.  Indiana  County/Jimmy  Stewart 

Field.  NDB  or  GPS-A,  Amdt  5 
Blackstone,  VA,  Blackstone  AAF-Allen  C. 

Perkinson  Muni.  NDB  or  GPS-A,  Amdt  10 
Staunton-Waynesboro-Harrisonburg,  VA. 

Staunton/Shenandoah  Valley  Regional, 

NDB  or  GPS  RWY  5,  Amdt  9 

[FR  Doc  94-29474  Filed  11-29-94;  8:45  am] 
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UNTTEO  STATES  INFORMATION 
AGENCY 

22  CFR  Part  518 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higlier  Education, 
Hospttals,  and  Other  Non-Profit 
Organizations 

AQENCY:  United  States  Informatioa 

Agency. 

ACTION:  Final  rule  with  corrections. 

SUMMARY:  The  United  States  Information 
Agency  is  adopting  as  a  Ra&l  rule,  with 
corrections,  the  provisions  of  the 
interim  final  rule,  as  published 
Wednesday,  August  3, 1994  (59  FR 
39440),  that  relates  to  the  administration 
of  grants.  No  written  comments  were 
received  by  the  due  date,  October  3, 
1994.  This  document  contains 
corrections  to  the  interim  final  rule. 
EFFECTIVE  DATE:  October  4. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Ahem  or  Connie  Stinson,  U.S. 
Information  Agency,  Office  of  Contracts. 
Grants  Division,  Washington,  E)C  20547, 
(202) 205-5477. 

SUPPLEMENTARY  INFORMATKM:  The 
authority  citation  of  the  interim  final 
rule  is  corrected  and  placed  in  the 
appropriate  location  in  the  interim  final 
rule  which  is  being  adopted  as  final. 


Correction 

In  the  preamble,  on  page  39440,  in  the 
second  column,  the  paragraph  entiUed 
"Authority:"  is  removed. 

Adoption  of  Interim  Rule 

The  interim  final  rule  publi^ed  on 
August  3, 1994  at  59  FR  39440  is 
adopted  as  final  with  the  following 
correction: 

In  part  518,  the  authority  citation  is 
added  at  the  end  of  the  table  of  contents 
to  read  as  follows: 

Authority:  22  U.S.C.  2658:  31  U.S.C  503 
and  1111;  Reorganization  Plan  No.  2  of  1977, 
42  FR  62461,  3  CFR,  1977  Comp.  p.  200;  E.O. 
12048. 43  FR  13361. 3  CFR.  1978  Comp.  p. 
168. 

Dated:  November  16, 1994. 
Philip  Rogers, 

Director.  Office  of  Contracts. 

[FR  Doc.  94-29403  Filed  11-29-94;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2609 
RIN  1212-AA64 

Debt  Collection  by  Administrative 
Offset 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  amending  its 
regulations  to  provide  for  debt 
collection  by  administrative  offset.  The 
procedures  in  this  rule  implement 
administrative  offset,  as  authorized  by 
the  Federal  Claims  Collection  Act  of 
1966.  as  amended  by  the  Debt 
Collection  Act  of  1982.  and  in 
accordance  with  standards  prescribed 
by  the  Comptroller  General  of  the 
United  States  and  the  Attorney  General 
of  the  United  States.  The  PBGC  beUeveS 
that  adoption  of  this  rule  will  enhance 
its  debt  collection  ability. 
EFFECTIVE  DATE:  December  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Klion,  Attorney.  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street 
NW..  Washington.  DC  20005-4026, 202- 
326-4024  (202-326-4179  for  TTY  and 
TDD).  (These  are  not  toll-firee  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  program  under 
title  rV  of  the  Employee  Retirement 
Income  Seciuity  Act  of  1974.  as 


amended  ("ERISA")  (29  U.S.C.  1301  ef 
seq.).  In  conjunction  with  the  pension 
plan  termination  insiuance  program, 
persons  (including  organizations  and 
entities)  incur  various  types  of  debts  to 
the  PBGC,  and  die  PBGC  incurs  various 
types  of  liabilities  (including 
contractual  obligations).  The  PBGC 
anticipates  that  administrative  offset 
v«ll  enhance  its  debt  collection  abiUty 
because  persons  owing  debts  to  the 
PBGC  sometimes  receive  payments  from 
federal  government  agencies  (e.g..  in 
connection  with  government  contracts). 
(As  was  stated  in  the  preamble  to  the 
proposed  administrative  offset  rule,  the 
PBGC  generally  will  not  o&et  against 
plan  benefits.) 

Administrative  offset  is  defined  as 
"withholding  money  payable  by  the 
United  States  Government  to,  or  held  by 
the  Government  for,  a  person  to  satisfy 
a  debt  the  person  owes  the 
Government"  (31  U.S.C  3701(a)(1)).  The 
Debt  Collection  Act  of  1982.  which 
amended  the  Federal  Claims  Collection 
Act  of  1966  (31  U.S.C.  3701,  et  seq.), 
authorizes  the  collection  of  debts  owed 
to  the  United  States  by  administrative 
offset  (31  U.S.C.  3716).  Before  collecting 
a  claim  by  administrative  offset,  the 
head  of  an  agency  must  prescribe 
regulations  on  administrative  offset 
based  on  the  best  interests  of  the  United 
States  Government,  the  likelihood  of 
collecting  a  claim  by  administrative 
ofeet.  and.  for  collecting  a  claim  by 
administrative  offset  after  the  six-year 
period  for  bringing  a  civil  action  on  a 
claim  under  28  U.S.C.  2415  has  expired, 
the  cost-effectiveness  of  leaving  a  claim 
unresolved  for  more  than  six  years  (31 
U.S.C.  3716(b)). 

The  Comptroller  General  of  the 
United  States  and  the  Attorney  General 
have  amended  the  Federal  Claims 
Collections  Standards  ("FCCS")  (4  CFR 
parts  101  through  105)  to  implement  the 
Debt  Collection  Act  of  1982.  Part  102  of 
those  regulations  prescribe  standards  for 
debt  collection  by  administrative  offset. 
The  procediues  prescribed  in  this  rule 
are  consistent  with  applicable 
provisions  of  those  regulations. 

The  PBGC's  Financial  Operations 
Department  ("FOD")  will  have  primary 
responsibility  for  the  new  debt 
collection  procedures  in  this  rule, 
including  applying  amounts  recovered 
by  administrative  offset  to  multiple 
debts,  requesting  offset  by  other 
agencies,  and  processing  requests  for 
offsettfrom  other  agencies.  However, 
ascertaining  the  indebtedness  and 
providing  notice  to  the  debtor  and 
administrative  review  will  continue  to 
be  handled  by  the  organizational  unit 
with  functional  responsibility  for  the 
type  of  claim  involved,  including. 


where  applicable,  review  by  the 
Appeals  Board  (see  §  2606.1(b)  (5) 
through  (9)).  (Applicable  assignments  of 
responsibiUties  are  set  forth  in  the 
mission  and  functions  statements  issued 
by  the  Executive  Director  and  included 
(along  writh  organization  charts)  in  die 
PBGC  Directives  Manual  as  section  30- 
1  of  Part  GA  (General  Administration),) 

On  May  20, 1994  (59  FR  26467).  die 
PBGC  proposed  to  add  part  2609.  Debt 
Collection— Administrative  Offset,  to  its 
regulations  (29  CFR  part  2609).  The 
PBGC  received  no  comments  on 
proposed  part  2609. 

Tne  provisions  of  this  final  nde  are 
identical  to  those  proposed.  However,  in 
the  near  future  the  PBGC  expects  to 
issue  an  interim  final  nde  on  tax  refund 
offset  (as  anticipated  in  the  agency's 
semiaimual  regulatory  agenda  (59  FR 
58424.  58429,  November  14,  1994)). 
Because  die  PBGC  plans  to  add  its  tax 
refund  offset  procedures  to  part  2609  (as 
subpart  C).  it  is  designating  all  but  the 
defhiitions  section  of  the  proposed 
administrative  offset  regulations  as 
subpart  B  (and  substituting  "subpart" 
for  "part").  (The  terms  in  §2609.2  are 
included  in  a  general  subpart  A.) 

Finally,  in  response  to  a  letter  from 
the  Small  Business  Administration,  the 
PBGC  is  reiterating  its  certification  that 
sections  603  and  604  of  the  Regidatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)  do 
not  apply  to  this  action,  with  an 
expanded  explanation  of  the  reasons  for 
such  certification. 

E.0. 12866  and  the  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  diat  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  the  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plarmed  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866.  The 
purpose  of  the  rule  is  to  enhance  the 
PBGC's  debt  collection  abihty.  The 
procedures  will  be  triggered  only  by  a 
failure  to  pay  a  debt  already  owed. 

The  PBGC  certifies  diat  this  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities.  Accordingly,  as  provided  in 
section  605  of  die  Regidatory  Flexibility 
Act  (5  U.S.C  601,  et  seq.),  sections  603 
and  604  do  not  apply.  As  indicated 
above,  this  rule  is  limited  to  procedures 
required  by  the  Federal  Claims 
Collections  Standards  for  use  of 
administrative  offset  to  collect  certain 
debts  owed  to  the  United  States.  Thus, 
a  small  entity  can  avoid  the  application 
of  this  rule  by  paying  such  debts  when 
due.  Further,  inso£ar  as  provisions  of 
this  rule  do  apply,  their  primary  effect 
will  be  to  provide  procedural  protection 
to  persons  whose  debts  are  otherwise 
subject  to  collection  by  administrative 
offset 

List  of  Sid»|ects  in  29  CFR  Part  2609 

Administrative  practice  and 
procedure.  Claims. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  subchapter  A. 
chapter  XXVI  of  29  CFR  by  adding  a 
new  part  2609  to  read  as  follows: 

PART  260»-OEBT  COLLECTION 

Sut)p8rt  A— General 

Sec 

2609.1  (Reserved! 

2609.2  Definitions. 

Sutipaft  B— Administrative  Offset 

2609.21  Purpose  and  scope. 

2609. 22  Application  of  Federal  Claims 
Collection  Standards. 

2609.23  Administrative  ofEset  procedures. 

2609. 24  PBGC  requests  for  ofEset  by  other 
agencies. 

2609.25  Requests  for  offset  from  other 
agencies. 

Subpart  C— Tax  Refund  Offset  [Reservvd] 

Authority:  29  U.S.C  1302(b);  31  U.S.C 
3701,  3716;  4  CFR  part  102. 

Subpart  A — General 


§2609.1    [Resenred] 

$2609.2    Definitions. 

For  purposes  of  this  part: 

Administrative  offset  has  the  meaning 
set  forth  in  31  U.S.C.  3701(a)(1). 

Agency  means  an  executive  or 
legislative  agency  (within  the  meaning 
of31  U.S.C.  3701(a)(4)). 

C7aj'in  and  debt,  as  defined  in  the 
Federal  Claims  Collection  Standards  (4 
CFR  101.2(a)),  are  used  synonymously 
and  interchangeably  to  refer  to  an 
amount  of  money  or  property  which  has 
been  determined  by  an  appropriate 
agency  official  to  be  owed  to  the  United 
States  frt)m  any  person,  organization,  or 
entity,  except  another  Federal  agency. 

Federal  Claims  Collection  Act  means 
the  Federal  Claims  Collection  Act  of 
1966,  as  amended  (31  U.S.C  3701  et 
seq.l 


IMI 


Federal  Claims  Collection  Standards 
means  4  CFR  parts  101  through  105, 
which  are  regulations  issued  jointly  by 
the  Comptroller  General  of  the  United 
States  and  the  Attorney  General  of  the 
United  States  that  implement  the 
Federal  Claims  Collection  Act. 

PBGC  means  the  Pension  Benefit 
Guaranty  Corporation. 

Repayment  agreement  means  a 
written  agreement  by  a  debtor  to  repay 
a  debt  to  die  PBGC 

Subpart  B— Administrative  Offset 

§2609.21    Purpose  and  scope. 

(a)  Purpose.  This  subpart  I  escribes 
procedures  for  debt  collection  by 
administrative  offset,  as  authorized  by 
the  Federal  Claims  Collection  Act  (31 
U.S.C.  3716).  and  consistent  with 
appUcable  provisions  of  the  Federal 
Claims  Collection  Standards. 

(b)  Scope.  The  procedures  in  this 
subpart  apply  when  the  PBGC 
determines  that  collection  by 
administrative  offset  of  a  claim  that  is 
liquidated  or  certain  in  amount  is 
feasible  and  not  otherwise  prohibited  or 
when  another  agency  seeks 
administrative  offset  against  a  payme*:* 
to  be  made  by  the  PBGC. 

§2609.22    Application  of  Federal  Claims 
Collection  Standards. 

The  PBGC  will  determine  die 
feasibility  of  collection  by 
administrative  offset,  whether  to  accept 
a  repayment  agreement  in  lieu  of  offset, 
and  how  to  apply  amoimts  collected  by 
administrative  offset  on  multiple  debts 
as  provided  in  the  Federal  Claims 
Collection  Standards  (4  CFR  102.3). 

(a)  Feasibility.  The  PBGC  will 
determine  whether  collection  by 
administrative  offset  is  feasible  on  a 
case-by-case  basis  in  the  exercise  of 
sound  discretion.  In  making  such 
determinations,  the  PBGC  will  consider: 

(1)  Whether  administrative  offset  can 
be  accomplished,  both  practically  and 
legally; 

(2)  Whether  administrative  offset  is 
best  suited  to  further  and  protect  all 
governmental  interests; 

(3)  In  appropriate  circumstances,  the 
debtor's  financial  condition;  and 

(4)  Whether  offset  would  tend  to 
interfere  substantially  with  or  defeat  the 
purposes  of  the  program  authorizing  the 
payments  against  which  offset  is 
contemplated. 

(b)  Repayment  agreements.  The  PBGC 
will  exercise  its  discretion  in 
determining  whether  to  accept  a 
repayment  agreement  in  lieu  of  offset, 
balancing  the  Government's  interest  in 
collecting  the  debt  against  fairness  to 
the  debtor.  If  the  debt  is  delinquent 
(within  the  meaning  of  4  CFR  101.2(b)) 
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and  the  debtor  has  not  disputed  its 
existence  or  amount,  the  PBGC  will 
accept  a  repayment  agreement  in  Ueu  of 
offset  only  if  the  debtor  is  able  to 
establish  that  offset  would  result  in 
undue  financial  hardship  or  would  be 
against  equity  and  good  conscience. 

(c)  Multiple  debts.  When  the  PBGC 
collects  multiple  debts  by 
administrative  offset,  it  will  apply  the 
recovered  amounts  to  those  debts  in 
accordance  with  the  best  interests  of  the 
United  States,  as  determined  by  the 
facts  and  circumstances  of  the  particular 
case,  paying  special  attention  to 
applicable  statutes  of  limitations. 

§  2609.23    Administrative  offset 
procedures. 

(a)  General.  Except  as  otherwise 
required  by  law  or  as  provided  in 
paragraph  (e)  of  this  section,  the  PBGC 
will  not  effect  administrative  offset 
against  a  payment  to  be  made  to  a 
debtor  prior  to  the  completion  of  the 
procedures  speciBed  in  paragraphs  (b) 
and  (c)  of  this  section.  However,  the 
PBGC  will  not  duplicate  any  notice  or 
other  procedural  protection  it 
previously  provided  in  connection  with 
the  same  debt  under  some  other 
statutory  or  regulatory  authority,  such  as 
part  2606  of  this  subchapter. 

(b)  Notice.  The  PBGC  will  provide 
written  notice  informing  the  debtor  of 
the  following: 

(1)  The  nature  and  amount  of  the 
debt,  and  the  PBGC's  intention  to  collect 
by  offset; 

(2)  That  the  debtor  may  inspect  and 
copy  PBGC  records  pertaining  to  the 
debt  in  accordance  with  part  2603  or 
part  2607  of  this  subchapter,  as 
applicable  (access  under  the  Freedom  of 
Information  Act  (5  IJ.S.C.  552)  or  the 
Privacy  Act  (5  I'.S.C.  552a). 
respectively); 

(3)  How  and  from  whom  the  debtor 
may  obtain  administrative  review  of  a 
determination  of  indebtedness; 

(4)  The  facts  and  circumstances  that 
the  PBGC  will  consider  in  determining 
whether  to  accept  a  repayment 
agreement  in  lieu  of  offset;  and 

(5)  If  the  PBGC  has  not  previously 
demanded  payment  of  the  debt,  the  date 
by  which  payment  must  be  made  to 
avoid  further  collection  action. 

(c)  Administrative  review.  (1)  A  debtor 
may  obtain  review  within  the  PBGC  of 

a  determination  of  indebtedness  by 
submitting  a  written  request  for  review, 
designated  as  such,  to  the  PBGC  official 
specified  in  the  notice  of  indebtedness. 
Unless  another  regulation  in  this 
chapter  specifies  a  different  period  of 
time,  such  a  request  must  be  submitted 
within  30  days  after  the  date  of  a  PBGC 


notice  under  paragraph  (b)  of  this 
section. 

(2)  A  request  for  review  must: 

(i)  State  the  ground(s)  on  which  the 
debtor  disputes  the  debt;  and 

(ii)  Reference  all  pertinent 
information  already  in  the  possession  of 
the  PBGC  and  include  any  additional 
information  believed  to  be  relevant. 

(3)  The  PBGC  will  review  a 
determination  of  indebtedness,  when 
requested  to  do  so  in  a  timely  manner. 
The  PBGC  will  issue  a  written  decision, 
based  on  the  written  record,  and  will 
notify  the  debtor  of  its  decision. 

(i)  The  review  will  be  conducted  by 
an  official  of  at  least  the  same  level  of 
authority  as  the  person  who  made  the 
determination  of  indebtedness. 

(ii)  The  notice  of  the  PBGC's  decision 
on  review  will  include  a  brief  statement 
of  the  reason(s)  why  the  determination 
of  indebtedness  has  or  has  not  been 
changed. 

(4)  Upon  receipt  of  a  request  for 
administrative  review,  the  PBGC  may, 
in  its  discretion,  temporarily  suspend 
transactions  in  any  of  the  debtor's 
accounts  maintained  by  the  PBGC.  If  the 
PBGC  resolves  the  dispute  in  the 
debtor's  favor,  it  will  lift  the  suspension 
immediately. 

id)  Jiepayment  agreement  in  lieu  of 
offset.  (1)  The  PBGC  will  not  consider 
entering  a  repayment  agreement  in  lieu 
of  offset  unless  a  debtor  submits  a  copy 
of  the  debtor's  most  recent  audited  (or 
if  not  available,  unaudited)  financial 
statement  (with  balance  sheets,  income 
statements,  and  statements  of  changes  in 
financial  position),  to  the  extent  such 
docmnents  have  been  prepared,  and 
other  information  regarding  the  debtor's 
financial  condition  [e.g..  the  types  of 
information  on  assets,  liabilities, 
earnings,  and  other  factors  specified  in 
§  2622.6  (b)(3)  through  (b)(7)  of  this 
chapter). 

(2)  The  PBGC  may  require  appropriate 
security  as  a  condition  of  accepting  a 
repayment  agreement  in  heu  of  offset. 

(e)  Exception.  (1)  The  PBGC  may 
effect  administrative  offset  against  a 
payment  to  be  made  to  the  debtor  prior 
to  completing  the  procedures  specified 
in  paragraphs  (b)  and  (c)  of  this  section 
if: 

(i)  Failure  to  take  the  offset  would 
substantially  prejudice  the  government's 
ability  to  collect  the  debt;  and 

(ii)  The  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  those  procedures. 

(2)  The  PBGC  has  determined  that  a 
case  in  which  it  applies  the  special  rule 
in  §  2622.9(c)  of  this  chapter  meets  the 
criteria  in  paragraph  (e)(1)  of  this 
section. 


(3)  If  the  PBGC  effects  administrative 
offset  against  a  payment  to  be  made  to 
a  debtor  prior  to  completing  the 
procedures  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  the  PBGC— 

(i)  Will  promptly  complete  those 
procedures;  and 

(ii)  Will  promptly  refund  any  amounts 
recovered  by  offset  but  later  foimd  not 
to  be  owed  to  the  Government. 

§  2609.24    PBGC  requests  for  offset  by 
other  agencies. 

(a)  General.  The  PBGC  may -request 
that  funds  payable  to  its  debtor  by 
another  agency  be  administratively 
offset  to  collect  a  debt  owed  to  the  PBGC 
by  the  debtor.  A  PBGC  request  for 
administrative  offset  against  amounts 
due  and  payable  fi-om  the  Civil  Service 
Retirement  and  Disabihty  Fimd  will  be 
made  in  accordance  with  5  CFR  part 
831,  subpart  R  (Agency  Requests  to 
OPM  for  Recovery  of  a  Debt  from  the 
Civil  Service  Retirement  and  Disability 
Fund). 

(b)  Certification.  In  requesting 
administrative  offset,  the  Director  of  the 
Financial  Operations  Etepartment  (or  a 
department  official  designated  by  the 
Director)  will  certify  in  writing  to  the 
agency  holding  funds  of  the  debtor— 

(1)  That  the  debtor  owes  the  debt 
(including  the  amount)  and  that  the 
PBGC  has  fully  complied  with  the 
provisions  of  4  CFR  102.3;  and 

(2)  In  a  request  for  administrative 
offset  against  amounts  due  and  payable 
fi-om  the  Civil  Service  Retirement  and 
Disability  Fund,  that  the  PBGC  has 
complied  with  applicable  statutes  and 
the  regulations  and  procedures  of  the 
Office  of  Personnel  Management. 

§  2609.25    Requests  for  offset  from  other 
agencies. 

(a)  General.  As  provided  in  the 
Federal  Claims  Collections  Standards  (4 
CFR  102.3(d)),  the  PBGC  generally  will 
comply  with  requests  from  other 
agencies  to  initiate  administrative  offset 
to  collect  debts  owed  to  the  United 
States  unless  the  requesting  agency  has 
not  complied  with  the  applicable 
provisions  of  the  Federal  Claims 
Collection  Standards  or  the  offset  would 
be  otherwise  contrary  to  law. 

(b)  Submission  of  requests.  (1)  Any 
agency  may  request  that  funds  payable 
to  its  debtor  by  the  PBGC  be 
administratively  offset  to  collect  a  debt 
owed  to  such  agency  by  the  debtor  by 
submitting  the  certification  described  in 
paragraph  (c)  of  this  section. 

(2)  All  such  requests  should  be 
directed  to  the  Director,  Financial 
Operations  Department,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street. 
NW.,  Washington,  DC  20005-4026. 


(c)  Certification  required.  The  PBGC 
will  not  initiate  administrative  offset  in 
response  to  a  request  from  another 
agency  until  it  receives  written 
certification  fi-om  the  requesting  agency, 
signed  by  an  appropriate  agency  official, 
that  the  debtor  owes  the  debt  (including 
the  amount)  and  that  the  requesting 
agency  has  fully  complied  with  the 
provisions  of  4  CFR  102.3  (with  a 
citation  to  the  agency's  own 
administrative  offset  regulations). 

Subpart  C— Tax  Refund  Offset 
(Reserved) 

Issued  in  Washington,  DC  this  21st  day  of 
November.  1994. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guarunty 
Corporation. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300359A;  FRL-4920-4] 
BIN  207(X-AB78 

Polystyrene;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  polystyrene 
(CAS  Reg.  No.  9003-53-6)  when  used  as 
an  inert  ingredient  (suspending  agent, 
thickener)  in  pesticide  formulations 
applied  to  growing  crops,  raw 
agricuhural  commodities  after  harvest, 
or  animals.  Dow  Chemical  Co.  requested 
this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  30,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  IOPP-300359A],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  c»py  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
dociunent  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2.  1921  Jefferson 


Davis  Hwy.,  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine.  Registration  Support 
Branch,  Registration  Division  (7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Westfield  Building  North,  6th  Fl.,  2800 
Crystal  Drive,  Arlington.  VA  22202. 
(703)-308-8393. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  28, 1994 
(59  FR  49373),  EPA  issued  a  proposed 
rule  that  gave  notice  that  Dow  Chemical 
Co..  1320  Waldo  Ave..  Suite  300. 
Midland.  MI  48674.  had  submitted 
pesticide  peititon  (PP)  4E04371  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  346a(e)).  propose  to  amend 
40  CFR  part  180  by  establishing  an 
exemption  bom  the  requirement  of  a 
tolerance  for  residues  of  polystyrene 
(CAS  Reg.  No.  9003-53-6)  when  used  as 
an  inert  ingredient  (suspending  agent, 
thickener)  in  pesticide  formulations 
applied  to  growing  crops,  to  raw 
agricultural  commodities  after  harvest, 
or  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rtrie. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 


Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues. 
and  a  siunmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory'  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory-  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 


JMI 
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Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  16. 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Progmms. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1001,  paragraphs  (c)  and 
(e)  are  amended  in  the  tables  therein  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§  1 80.1001    Exemptions  from  ttte 
requirement  of  a  tolerance. 


(c) 


Inert  ingredients 


Limits 


Uses 


Polystyrene   (CAS   Reg.    No.   9003-53-6).   minmum 
numtier  average  molecular  weigtit  50.000). 


Suspending  agent  ttiickener. 


(e)*     • 


Inert  ingredients 


Limits 


Uses 


Polystyrene   (CAS   Reg.    No.   9003-53-6).   minmum 
number  average  molecular  weight  50,000). 


Suspending  agent,  ttiickener. 


IFR  Doc.  94-29149  Filed  11-29-94;  8:45  am) 
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40  CFR  Parts  180, 185,  and  186 

[PP  3F4169  and  FAP  3H565S/R2090;  FRL- 
4922-8] 

RIN  207O-AB78 

Pesticide  Tolerance  for  Imidacloprld 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  certain 
permanent  and  time-limited  pesticide 
tolerances  and  food  and  feed  additive 
regulations  for  the  insecticide 
imidacloprid  (l-[(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazoHdinimine)  and  its  metabolites 
in  or  on  various  commodities.  Miles, 
Inc.,  requested  these  regulations  to 
establish  these  maximum  permissible 
levels  for  residues  of  the  insecticide  and 
to  establish  the  food  and  feed  additive 
regulations. 

EFFECTIVE  DATE:  November  17, 1994. 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  3F4169 
and  FAP  3H5655/R20901.  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132.  CM  #2.  1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Product 
Manager  (PM  19),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-305- 
3686. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  October  21, 1993  (58  FR 
54353)  and  amended  in  the  Federal 
Register  of  September  28, 1994  (59  FR 
49397),  which  announced  that  Miles. 
Inc.,  Agricultural  Division,  P.O.  Box 
491,  Kansas  City,  MO  64120.  had 
submtted  a  pesticide  petition  (PP 
3F4169)  and  a  food/feed  additive 
petition  (FAP  3H5655)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  sections  408(d)  and  409(b) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d)  and 
348(b),  establish  tolerances  for  residues 
of  the  insecticide  l-[(6-chloro-3- 
pyridinyl)methyl|-N-nitro-2- 
imidazolidinimine  in  or  on  the  raw 
agricultural  commodities  apples  at  0.5 
part  per  million  (ppm),  potatoes  at  0.3 
ppra,  and  cottonseed  at  6.0  ppm.  FAP 


3H5655  proposed  estabUshing  a  food  or 
feed  additive  regulation  for  cottonseed 
meal  at  9  ppm  and  for  combined 
residues  of  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
imidacloprid,  on  apple  pomace  (wet  or 
dried)  at  3  ppm.  on  potato  chip  at  0.4 
ppm,  and  on  potato  waste  at  0.9  ppm. 
A  time  Umitation  was  requested  on  the 
cottonseed  tolerance  and  the  cottonseed 
meal  food  additive  tolerance.  There 
were  no  comments  or  request  for  referral 
to  an  advisory  committee  received  in 
response  to  the  notices  of  filling. 

The  database  for  imidacloprid  is 
relatively  complete.  The  most 
significant  data  gap  is  the  need  to 
complete  additional  cotton  crop  field 
trials  and  present  a  final  report,  and  this 
is  the  reason  for  the  2-year  time 
limitation  on  the  tolerances.  On  June  2, 
1994.  the  Agency  issued  a  guidance 
document  on  crop  residue  trials.  Among 
other  things,  this  document  provided 
guidance  on  the  number  and  location  of 
domestic  crop  field  trials  for 
establishment  of  pesticide  residue 
tolerances.  Based  on  this  guidance 
document,  additional  residue  trials  are 
needed  to  fully  support  the  cotton 
tolerance.  Given  the  relatively  low  risk 
presented  by  imidacloprid.  EPA  does 
not  believe  that  the  missing  data  will 
significantly  change  EPA's  risk 
assessment. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerance  include: 

1.  A  three-generation  rat  reproduction 
study  with  a  noobserved-effect  level 
(NOEL)  of  100  ppm  (8  mg/kg/bwt).  Rat 
and  rabbit  teratology  studies  were 
negative  at  doses  up  to  30  mg/kg/  bwt 
and  24  mg/kg/bwt,  respectively. 

2.  A  2-ye£ir  rat  feeding/carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  study 
and  a  NOEL  of  100  ppm  (5.7  mg/kg/bwt 
in  male  and  7.6  mg/kg/bv^rt  female)  for 
noncarcinogenic  effects  that  included 
decreased  body  weight  gain  in  females 
at  300  ppm  and  increased  thyroid 
lesions  in  males  at  300  ppm  and  females 
at  900  ppm. 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1,250  ppm  (41  mg/kg/bwt). 

4.  A  2-year  mouse  carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  conditions  of  the  study 
and  that  had  a  NOEL  of  1,000  ppm  (208 
mg/kg/day). 

There  is  no  cancer  risk  associated 
with  exposure  to  this  chemical. 
Imidacloprid  has  been  classified  under 
"Group  E"  (no  evidence  of 
carcinogenicity  for  humans)  under 


EPA's  cancer  Assement  Guidlines  by  the 
Office  of  Pesticide  Programs  (OPP) 
Reference  Dose  (RfD)  Committee. 

The  reference  dose  (RfD),  based  on  the 
2-year  rat  feeding/carcinogenic  study 
with  a  NOEL  of  5.7  mg/k^wt  and  100- 
fold  uncertainty  factor,  is'calculated  to 
be  0.057  mg/kg/bwrt.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  published  uses  is  .001734  mg/kg/ 
bwt/day.  This  represents  3%  of  the  RfD. 
The  proposed  tolerances  contribute 
.0008957  mg/kg/bwt/day.  This 
represents  a  1.56%  increase  in  RfD. 
Dietary  exposure  from  the  existing  uses 
and  proposed  uses  will  not  exceed  the 
reference  dose  for  any  subpopulation 
(including  infants  and  children)  based 
on  the  information  available  from  EPA's 
Dietary  Risk  Evaluation  System. 

The  nature  of  the  residue  in  plants 
and  livestock  is  adequately  understood. 
The  residues  of  concern  are 
imidacloprid  and  its  metabolites  that 
contain  the  6-chloropyridinyl  moiety, 
all  calculated  as  imidacloprid.  The 
analytical  methods  are  common  moiety 
methods  for  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridiyl  moiety  using  a 
permanganate  oxidation,  silyl  • 
derivatization,  and  capillar}-  GC-MS 
selective  ion  monitoring.  Adequate 
geographically  representative  magnitude 
of  the  residue  crop  field  trial  data  for 
imidacloprid  on  apples,  potatoes,  and 
cotton  indicate  that  residues  of  total 
imidacloprid  will  not  exceed  the 
proposed  tolerances  when  the 
formulation  is  used  as  directed.  Cotton, 
potato,  and  apple  processing  studies 
were  conducted  using  the  raw 
agricultural  commodities  bearing 
detectable  imidacloprid  residues.  These 
studies  followed  commercial  processing 
practices.  Imidacloprid  was  found  to 
concentrate  in  apple  pomace, 
cottonseed  meal,  potato  chips,  and 
potato  waste.  Appropriate  imidacloprid 
food  additive  tolerances  have-been 
requested.  Based  on  the  resuhs  of  the 
imidacloprid  bovine  and  poultry 
feeding  studies  finite  imidacloprid 
residues  will  occur  in  meat,  milk, 
poultry,  and  eggs  from  feeding  of 
imidacloprid-treated  feed  items,  or  their 
processed  feed  items,  when  the 
formulations  are  used  as  directed. 
Appropriate  secondary  tolerances  have 
been  requested.  Although  additional 
cotton  field  trial  are  needed,  EPA  does 
not  beUeve  the  additional  data  will 
change  its  risk  assessment. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

This  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought  and  capable  of  achienng  the 


IMI 


intended  physical  or  technical  effect. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  regulations 
estabUshed  by  amending  40  CFR  part 
180  will  protect  the  pubhc  health  and 
that  use  of  the  pesticide  in  accordance 
with  the  terms  of  the  requested  food/ 
feed  additive  tolerances  will  be  safe. 
Therefore,  the  tolerances  are  estabUshed 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  docimient  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  siunmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially  I 

affecting  a  sector  of  the  economy,  I 

productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
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serious  inconsistency  or  odierwise 

interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regidatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S-C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Parts  180, 
185,  and  186 

Environmental  protection. 
Administrative  practice  and  procediues, 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  17, 1994. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  18&-{AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  By  revising  §  180.472,  to  read  as 
follows: 

S  180.472    1-{(6-Chloro-3-pyHdiny4)nwthyl]- 
N-nitro-2-ifnkJazo«diniinlne;  tderances  tor 


(a)  Tolerances  are  established 
permitting  the  combined  residues  of  the 
insecticide  l-l6-chloro-3-pyridinyl) 
methyl]-A^nitro-2-imidazolidiniinine 
and  its  metabolites  containing  the  6- 
chloropj^dinyl  moiety,  all  expressed  as 
l-((6-chloro-3-pyridinyl)methyl)-N- 
nitro-2-imidazolidinimine,  in  (B'  on  the 
following  raw  agricultural  commodities: 


Convnodrty 


Apples 

Cattle,  tat 

Cattle,  meat 

Cattle,  mbyp 

Eggs 

Goats,  (at 

Goats,  meat 

Goats,  mbyp  .„ 

Hogs,  fat  „ 

Hogs,  mbyp 

Hogs,  meat  

Hops,  dried 

Horses,  tat  

Horses,  mbyp  ~. 
Horses,  meat  ._ 

Potatoes 

Pouttry,  fat 

Poultry,  mbyp  ... 
PouJtry,  meat  .... 

Sheep,  fat  _ 

Stwep,  mbyp ...., 
Sheep,  meat  .... 


Parte  per      PART  186— {AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  348. 

b.  By  adding  new  §  186.900,  to  read  as 
follows. 

i  188.900 1-[(e-Chloro-3-pyr1dinyl)methylI-N- 
iTltro-2-<niktazo(ldintmine;  tolerances  tor 
residues. 

(a)  A  feed  additive  regulation  is 
established  permitting  residues  of  the 
insecticide  l-((6-chloro-3- 
pyridinyl)methyl]-7V-nitro-2- 
imidazolidinimine  in  or  on  the 
following  feeds  resulting  from 
application  of  the  insecticide  to  apples 
and  potatoes: 


0.5 
0.3 
0.3 
0.3 
0.02 
0.3 
0.3 
0.3 
0.3 
OJ 
0.3 
3.0 
0.3 
0.3 
0.3 
0.1 
0.3 
0.05 
0.05 
0.05 
0.3 
0.3 
0.3 


Feed 


Parts  per 
million 


(b)  A  time-limited  tolerance,  to  expire 
November  17, 1994,  is  established 
permitting  the  combined  residues  of  the 
insecticide  l-[6-chloro-3-pyridinyl) 
methyl]-N-nitro-2-imidazolidinimine 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
l-((6-chloro-3-pyridinyl)methyl]-A/^ 
nitro-2-imidazolidinimine,  in  or  on  the 
following  raw  agricidtural  commodity: 


Apples,  pomace  (wet) 
Potato,  waste 


3.0 
0.9 


(b)  A  time-limited  tolerance,  to  expire 
November  17, 1996.  is  established 
permitting  residues  of  the  insecticide  1- 
[(6-chloro-3-pyridinyl)methyll-N-nitro- 
2-imidazolidinimine  in  or  on  the 
following  feed  resulting  from 
application  of  the  insecticide  to  cotton: 


Commodity 


Parts  per 

miHton 


Feed 


Parts  per 
milUon 


Cottonseed 


Cottonseed  meal 


9.0 


PART  18S-{AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  adding  new  §  185.900,  to  read  as 
follows. 

S  185.900  1-[(8-Chloro-3-pyrldinyOm6thy1}-N- 
nltro-2-lmldazo(kMnlmine;  tolerances  lor 
residiies. 

A  food  additive  regulation  is 
established  permitting  residues  of  the 
insecticide  l-((6-chloro-3- 
pyridinyl)methyll-N-nitro-2- 
imidazolidinimine  in  or  on  the 
following  food  resulting  from 
application  of  the  insecticide  to 
potatoes: 


Food 


Parts  per 


Potato,  chip 


0.4 


[FR  Doc.  94-29501  Filed  11-29-^4;  8:45  am] 
BUJNa  COM  «M-fO-f 

40  CFR  Parts  180  and  186 

[PP  3F4234  and  FAP  3H5682m20»1:  FRL- 
4922-9] 

RIN2070-AB78 

Pesticide  Tolerances  and  Feed 
Additive  Regulation  For  Flumlciorac 
Pentyl 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  These  rules  establish 
tolerances  for  residues  of  the  herbicide 
fliuniclorac  pentyl  in  or  on  the  raw 
agricultural  commodities  field  com, 
grain;  field  com,  fodder,  field  com. 
forage;  and  soybean,  seed  at  0.01  part 
per  million  (ppm),  and  in  or  on  the  feed 
additive  commodity  soybean  hulls  at 
0.02  ppm.  Valent  U.S.A.  Corp.  requested 


these  regulations  to  establish  maximum 
permissible  levels  for  residues  of  the 
herbicide. 

EFFECTIVE  DATE:  These  regulations 
become  effective  November  30, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  number.  [PP  3F4234 
and  FAP  3H5682/R2091],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132,  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joaime  I.  Miller,  Product  Manager 
(PM-23),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237.  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
7830. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  29, 1994  (59  FR 
33503),  which  announced  that  Valent 
U.S.A.  Corp.,  1333  N.  California  Blvd., 
Suite  600,  Wahiut  Creek,  CA  95496,  had 
submitted  a  pesticide  petition  (PP 
3F4234)  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  establish  a  tolerance  for 
residues  of  the  herbicide  flumiclorac 
pentyl  (pentyl[2-chloro-4-nuoro-5- 
(l,3.4.5,6,7-hexahydro-l,3-dioxo-2H- 
isoindol-2-yl)phenoxy)acetate), 
including  all  metabolites  of  flumiclorac 
pentyl,  in  or  on  the  raw  agricultural 
commodity  field  com,  grain;  field  corn,  • 
fodder;  field  com.  forage;  and  soybean, 
seed  at  0.01  part  per  million  (ppm). 
Valent  had  previously  submitted  feed 
additive  petition  (FAP)  3H5682  to  EPA 
(see  the  Federal  Register  of  October  21, 
1993  (58  FR  54356))  proposing  under 
section  409  of  the  FFDCA  (21  U.S.C. 
348)  an  amendment  to  40  CFR  part  186 


to  establish  a  feed  additive  regulation 
for  flumiclorac  pentyl  in  or  on  soybean 
hulls  at  0.02  ppm  that  inadvertently 
appeared  under  petition  number  FAP 
3H5665:  The  correct  petition  number  is 
FAP  3H5682.  The  tolerance  level  for 
each  commodity  is  expressed  in  terms 
of  the  parent  only,  which  serves  as  an 
indicator  of  the  use  of  flumiclorac 
pentyl  on  these  commodities. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing.  The 
scientific  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerances 
include: 

1.  Acute  toxicological  studies  placing 
the  technical-grade  flumiclorac  pentyl 
in  Toxicity  Category  III. 

2.  A  90-day  feeding  study  in  rats 
resulted  in  a  lowest-observed-effect 
level  (LOEL)  of  659  mg/kg/day  in  males 
and  724  mg/kg/day  in  females,  and  a  no- 
observed-effect  level  (NOEL)  of  64.9  mg/ 
kg/day  in  males  and  70.6  mg/kg/day  in 
females. 

3.  A  90-day  feeding  study  in  dogs 
resulted  in  a  NOEL  of  100  mg/kg/day  in 
males  and  10  mg/kg/day  in  females,  and 
a  LOEL  of  1,000  mg/kg/day  in  males  and 
100  mg/kg/day  in  females.  The  only 
significant  finding  in  males  was  slight  to 
mild  vacuolation  in  the  kidneys  in  the 
1,000-mg/kg/day  group.  In  females,  a 
prolongation  of  the  activated  partial 
thromboplastin  time  was  observed  in 
the  100-  and  1,000-mg/kg/day  groups. 

4.  A  21-day  dermal  toxicity  study  in 
rats  resulted  in  the  LOEL  for  systemic 
and  dermal  toxicity  of  greater  than  1,000 
mg/kg/day.  No  treatment-related  effects 
were  noted  in  mortality,  body  weight 
gain,  food  consumption,  clinical 
pathology,  or  absolute  and  relative 
organ  weight  gains.  No  relevant 
histopathological  findings  were 
observed. 

5.  A  1-year  chronic  oral  toxicity  study 
in  dogs  resuhed  in  a  LOEL  of  1,000  mg/ 
kg/day  and  a  NOEL  of  100  mg/kg/day 
for  systemic  toxicity.  There  were  no 
treatment-related  clinical  signs. 

6.  A  79-week  oncogenicity  study  in 
mice  resulted  in  a  LOEL  of  307.9  mg/kg/ 
day  and  a  NOEL  of  31.5  mg/kg/day  for 
systemic  toxicity  in  males  and  a  NOEL 
of  850.2  mg/kg/day  for  females.  There 
was  no  evidence  of  carcinogenicity  in 
this  study. 

7.  A  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  was 
performed.  Consistent  treatment-related 
changes  at  both  360.4  and  744.9  mg/kg/ 
day  were  observed  in  males,  while  no 
treatment-related  effects  were  noted  in 
females.  Based  on  these  findings,  a 
LOEL  of  360  mg/kg/day  and  a  NOEL  of 
35  mg/kg/day  were  established  for 


systemic  toxicity  in  male  rats,  and  a 
NOEL  of  919.4  mg/kg/day  was 
established  for  female  rats.  There  was 
no  evidence  of  carcinogenicity  in  this 
study. 

8.  Teratology — developmental  toxicity 
studies  performed  on  rabbits  and  rats. 
No  developmental  toxicity  was  present 
at  the  highest  dose  tested  in  any  of  the 
four  studies  performed. 

9.  A  dietaiy  two-generation 
reproduction  study  in  rats  resuhed  in  a 
systemic  NOEL  of  16  mg/kg/day  in 
males  and  18  mg/kg/day  in  females,  and 
a  reproductive  NOEL  of  16  mg/kg/day  in 
males  and  18  mg/kg/day  in  females. 

10.  A  micronucleus  study  was 
performed  to  test  structural 
chromosomal  aberration  on  male  and 
female  ICR  mice.  No  significant 
differences  in  the  frequency  of 
micronucleated  cells  were  noted  in  the 
bone  marrow  pells  of  the  treated 
animals. 

11.  An  m  vjtro  unscheduled  DNA 
synthesis  assay  was  performed  on  rats  to 
examine  other  genotoxic  effects.  At 
concentrations  up  to  300  micrograms/ 
mL,  unscheduled  DNA  s>Tithesis  was 
not  elicited  in  primary  cultures  of  rat 
hepatocj'tes. 

12.  Metabolism  studies  in  rats 
resulted  in  essentially  all  of  the 
administered  dose  being  eliminated 
within  2  days  of  dosing.  Based  on  the 
results  of  the  study,  the  high  amounts  of 
unmetabolized  chemical  present  in  the 
feces  was  determined  to  be  due  to  lack 
of  absorption  rather  than  biliary 
excretion. 

The  Office  of  Pesticide  Programs' 
Health  Effects  Division's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  flumiclorac  pentyl 
in  Group  E  carcinogen  (no  evidence  of 
carcinogenicity)  imder  the  Agency's 
"Guidelines  for  Carcinogen  Risk 
Assessment,"  published  in  the  Federal 
Register  of  September  24. 1986  (51  FR 
33992).  In  its  evaluation.  CPRC  gave 
consideration  to  organ  weight  changes 
in  the  2-year  feeding  study  in  rats  and 
the  2-year  feeding  study  in  mice. 

The  Reference  Dose  (RfD)  is 
established  at  0.35  mg/kg/day,  based  on 
a  NOEL  of  35.4  mg/kg/day  from  the  2- 
year  feeding  study  in  rats  and  an 
uncertainty  factor  of  100.  The 
Theoretical  Maximum  Residue  ' 

Contribution  (TMRC)  from  the  current 
action  is  estimated  at  0.001005  mg/kg  of 
body  weight/day  for  the  general 
population  and  utilizes  less  than  1%  of 
the  RfD  for  the  U.S.  population.  The 
TMRC  for  the  most  exposed  subgroups 
are  0.000012  mg/kg  body  weight/day  for 
nonnursing  infants  (less  than  1  year  old) 
and  0.000009  mg/kg  body  weight/day 
for  children  (1  to  6  years  old),  or  0.0036 
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and  0.0026  percent  of  the  RfD, 
respectively.  Therefore,  no  appreciable 
risk  is  expected  from  chronic  dietary 
intake  since  the  RfD  is  not  exceeded  for 
either  the  general  population  or  any 
subzroup. 

The  nature  of  the  residue  is 
adequately  understood  for  the  purposes 
of  the  tolerance. 

An  adequate  analytical  method,  gas 
chromatography  with  a  thermionic- 
specific  detector,  is  available  for 
enforcement  purposes. 

The  enforcement  methodology  has 
been  submitted  to  the  Food  and  Drug 
Administration  for  pubUcation  in  the 
Pesticide  Analytical  Manual.  Vol.  II 
(PAM  II).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II. 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
.  Rm.  1132.  CM  «2. 1921  Jefferson  Davis 
Hwry.,  Arlington,  VA  22202  (703}-305- 
5232. 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk,  eggs  or  meat  of  livestock  or 
poultry  as  a  result  of  this  action. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought,  and  the  tolerances  are  capable  of 
achieving  the  intended  physical  or 
technical  effect.  TTiere  are  currently  no 
actions  pending  against  the  registration 
of  this  diemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  parts  180  and  186 
will  protect  the  public  health  and  that 
use  of  the  pesticide  in  accordance  with 
the  terms  of  the  proposed  food  additive 
tolerance  will  be  safe.  Therefore,  the 
tolerances  are  estabhshed  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 


CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33{i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  sununary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibifity 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  regidatory 
action  is  "significant"  and  therefore 
subject  to  ail  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
•  statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


Lbt  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  18, 1994. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  parts  180  and  186 
are  amended  as  follows: 

PART  180-{AMENOED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  adding  new  §  180.477.  to  read  as 
follows: 

§180.477    Flumiclorac  pentyt;  tolerances 
fori 
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Tolerances  are  established  for 
residues  of  the  herbicide  flumiclorac 
pentyl,  pentyl(2-chIoro-4-fluoro-5- 
(l,3,4,5,6,7-hexahydro-l,3-dioxo-2H- 
isoindol-2-yl)phenoxylacetate, 
including  all  the  metabolites  of 
flumiclorac  pentyl,  in  or  on  the  raw 
agricultural  commodities  listed  below. 
The  tolerance  level  for  each  commodity 
is  expressed  in  terms  of  the  parent  only 
which  serves  as  an  indicator  of  the  use 
of  flumiclorac  pentyl  on  these  raw 
agricultural  commodities. 


Commodity 


Parts  per 

million 


Com.  field,  grain  .. 
Com,  fieW.  fodder 
Corn,  field,  forage 
Soyt>ean,  seed 


0.01 
0.01 
0.01 
0.01 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authonty  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  §  186.3325.  to  read 
as  follows: 

S  186.3325    Flumiclorac  pentyl;  tolerances 
for  residues. 

•  Tolerances  are  established  for 
residues  of  the  herbicide  flumiclorac 
pentyl,  pentyl|2-chloro-4-fluoro-5- 
(l,3,4,5.6,7-hexahydro-1.3-dioxo-2H- 
isoindol-2-yl)phenoxy|acetate. 
including  all  the  metalx>lites  of 
flumiclorac  pentyl.  in  or  on  the  ftHtds 
listed  billow.  The  tolerance  level  for 
each  conuntniity  is  cxpn?sscd  in  terms 


of  the  parent  only  which  serves  as  an 
indicator  of  the  use  of  flumiclorac 
pentyl  on  these  feeds. 


Commodity 


Parts  per 
million 


Soyt)ean,  hulls 


0.02 


[FR  Doc.  94-29499  Filed  11-29-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-3, 201-4, 201-9, 
201-18, 201-20, 201-21, 201-23, 201- 
24,  and  201-39 

[FIRMRAmdtZ] 
RIN3090-AE75 

Amendment  of  Miscellaneous  FIRMR 
Provisions 

AGENCY:  Information  Resources 
Management  Service.  GSA. 
ACTION:  Final  rule. 


StJMMARY:  Hiis  document  amends 
Federal  Information  Resources 
Management  Regulation  (FIRMR) 
provisions  with  regard  to:  updating 
General  Services  Administration  (GSA) 
offices  and  symbols;  changing  the 
definition  of  "perfonnance  validation"; 
providing  GSA  advance  notice  of  agency 
offices  authorized  to  submit  agency 
procurement  requests;  darifyUig 
delegation  of  procurement  authority 
(DPA)  requirements  for  using  GSA's 
Information  Resources  Management 
Service  (BIMS)  contracts  programs  and 
services;  clarifying  provisions  regarding 
DP  As.  including  acquisitions  when  an 
agency  uses  the  Small  Business 
AdministraUons  (SBA's)  8(a)  Program 
for  Federal  information  processing  (FIP) 
resources;  changing  procedures  for 
obtaining  exceptions  to  the  use  of 
FTS2000  and  clarifying  that 
determinations  regarding  whether  the 
FTS2000  network  will  be  used  in  an 
acquisition  is  subject  to  GSA  approval; 
and  changing  the  Purchase  of 
Telecommunications  Services  (POTS) 
Program  fi-om  a  mandatory-for-use 
program  to  a  nonmandatory  program. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Horth,  GSA/KMR  at  (202)  501- 
0960  (v)  or  (202)  501-0657  (tdd). 
SUPPIEMEMTARY  INFORMATION:  (1)  Notices 
of  proposed  rulemaking  (NPRs)  were 
published  in  the  Federal  Roister  (FR) 


on  September  21  and  December  7, 1993 
proposing  various  amendments  to 
several  sections  of  the  FIRMR.  The 
September  21  FR  notice  contained 
proposed  amendments  regarding 
acquisitions  to  be  issued  through  SBA's 
8(a)  Program  and  regarding  procedures 
when  using  GSA's  nonmandatory 
schedule  contracts.  The  December  7  FR 
notice  contained  other  miscellaneous 
changes  as  noted  in  the  Siunmary  above, 
including  provisions  regarding  the  use 
by  one  agency  of  another  agency's 
contracts  for  FIP  resources.  Changes  in 
the  December  7  FR  notice  regarding 
nonmandatory  schedules,  the  Federal 
IRM  Review  Program,  and  the  use  of 
other  agency  contracts  (except  for 
contracts  and  services  provided  by 
GSA/IRMS)  will  be  covered  in  a 
separate  amendment.  To  expedite 
issuance,  all  other  amendments  are 
combined  in  this  final  rule 

(2)  All  comments  were  considered 
and.  where  possible,  incorporated  into 
the  final  ride.  While  most  of  the 
comments  were  resolved  In  the  final 
amendment,  a  few  comments  could  not 
be  fully  accommodated.  Also,  in  an 
effort  to  keep  regulations  to  a  minimum, 
where  a  subject  is  already  covered, 
additional  provisions  will  not  be 
included.  Major  comments  that  will  not 
be  reflected  in  the  amendment  are 
addressed  below. 

(a)  Requests  were  made  fw 
explanations  as  to  when  justifications 
for  specific  make  and  model  and  for 
other  than  full  and  open  competition  are 
required  for  8(a)  contracts.  FIRMR 

§  201-39.601  already  requires  a     ' 
justification  for  specific  make  and 
model  that  appUes  to  all  acquisitions, 
including  8(a)  acquisitions.  The  Federal 
Acquisition  Regulation  (FAR)  contains 
rules  governing  documentation  for 
SBA's  8(a)  Program  contracts. 
Additional  FIRMR  provisions  are  not 
required,  but  this  does  not  preclude 
GSA  fi-om  asking  for  supporting 
documentation  in  specific  cases  when 
SBA's  8(a)  Program  is  used. 

(b)  There  were  requests  to  include 
provisions  requiring  that  agencies  be 
informed  of  the  scope  and  manner  of 
GSA  reviews  and  that  would  have  the 
effect  of  regulating  the  timing  of 
reviews.  These  changes  are  not  desirable 
in  view  of  the  changing  nature  of  the 
reviews  program  and  since  agencies  are 
now  notified  of  pending  reviews. 

(c)  Suggesdons  that  agencies,  not 
GSA.  make  determinations  regarding 
FTS2000  exceptions  were  not  accepted 
because  of  GSA's  statutory 
responsibilities. 

(d)  Suggestions  that  were  not 
particulariy  relevant  to  the  published 
notices  were  not  addressed  in  this 


IMI 


amendment,  but  will  be  reviewed  for 
future  bulletins  or  FIRMR  changes. 

(3)  Explanations  of  the  changes  made 
by  this  amendment  are  shown  below: 

(a)  Various  sections  of  the  FIRMR  are 
amended  to  update  GSA  offices  and 
symbols. 

(b)  FIRMR  part  201-4  is  amended  to 
change  the  definition  of  "performance 
validation"  to  reflect  that  benchmarking 
is  not  the  only  method  of  vaUdation. 
FIRMR  Bulletin  C-^  is  also  being 
revised  to  reflect  this  change. 

(c)  Section  201-20.305(a)  is  amended 
to  require  agencies  to  provide  GSA  the 
position  title  and  organizational  identity 
of  offices  authorized  to  submit  agency 
procurement  requests  for  DPAs. 

(d)  Section  201-20.305-1  is  amended 
to  clarify  that  a  delegation  is  not 
required  for  FTP  supplies  even  though 
they  may  be  part  of  an  acquisition  that 
contains  other  FIP  resources.  It  will 
serve  to  correct  an  error  in  FIRMR 
Interim  Rule  2  appearing  in  the  October 
24. 1994  Federal  Register. 

(e)  Section  201-20.305-1  is  also 
amended  to  clarify  that,  when  an  agency 
elects  to  use  SBA's  8(a)  Program  to 
acquire  FTP  resources,  the  FIRMR 
pohcies  and  delegation  thresholds  for 
obtaining  DPAs  apply.  This  final  rule  is 
responsive  to  agencies'  concerns  about 
when  the  DPA  thresholds  apply; 
explains  the  difference  between  a 
requirement  "available  fiom  only  one 
responsible  source"  and  a  "sole  source" 
acquisition  issued  under  SBA's  8(a) 
Program;  and  explains  that  the 
thresholds  apply  to  all  FIP  resource 
acquisitions  (including  indefinite 
delivery,  indefinite  quantity  contracts). 
The  FAR  contains  general  policies  that 
apply  to  all  acquisitions.  The  HRMR. 
which  is  the  primary  regulation  for  FIP 
acquisitions,  contains  policies  and 
procedures  that  are  unique  to  FIP 
resources.  In  acquiring  FIP  resoiuces, 
acquisition  personnel  must  follow  the 
pohcies  and  procedures  in  the  FAR 
except  in  those  areas  where  the  FIRMR 
prescribes  special  policies  and 
procedures.  This  appUes  to  acquisitions  . 
using  SBA's  8(a)  Program  for  FTP 
resources.  To  apply  DPA  thresholds  to 
acquisitions  conducted  through  SB  A,  an 
agency  needs  to  determine  if  the 
requirement  is  (i)  a  specific  make  and 
model,  or  (ii)  a  requirement  for  which 
only  one  source  of  supply  or  service 
exists.  If  a  requirement  fits  into  either  of 
these  categories,  a  delegation  is  required 
if  the  value  of  combing  FIP  resources 
(including  optional  periods  and 
quantities)  exceeds  the  regulatory 
delegation  threshold  established  in  the 
FIRMR  for  the  agency  for  a  specific 
make  and  model  or  a  requirement 
available  from  only  one  responsible 
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source,  unless  the  agency  has  a  specific 
agency  delegation  at  a  different  level.  In 
all  other  cases,  the  higher  regulatory 
delegation  threshold  established  for  the 
agency  applies,  unless  the  agency  has  a 
specific  agency  delegation  at  a  different 
level. 

(f)  Section  201-24.101-3  is  amended 
to  (i)  provide  a  new  address  to  which 
requests  for  exceptions  to  the  use  of 
FTS2Q00  are  submitted,  and  (ii)  clarify 
procedures  when  an  agency's  intercity 
telecommunications  may  fall  outside 
the  scope  of  FTS2000.  Requirements  for 
intercity  telecommunications  within  the 
.  United  States,  Guam,  Puerto  Rico,  or  the 
Virgin  Islands  must  be  submitted  to 
GSA  for  inclusion  in  the  FTS2000 
program  or  for  a  final  determination  as 
to  whether  a  requirement  is  outside  the 
scope  of  FTS2000.  The  changes  will 
ensure  that  agencies  follow  appropriate 
procedures  when  acquiring  intercity 
telecommunications  services. 

(gj  Section  201-24.104  is  deleted  to 
remove  the  POTS  Program  from  GSA's 
mandatory  programs.  Agencies  are 
encouraged  to  consider  use  of  POTS, 
since  the  contracts  are  competed  and 
provide  cost-effective  services.  This 
change  allows  flexibility  to  agencies  to 
acquire  telecommunications  resources 
that  are  most  advantageous  to  their 
individual  needs. 

(h)  Subpart  201-39.8  is  amended  to 
remove  provisions  that  require 
mandatory  use  of  the  POTS  contracts. 
The  POTS  contracts  are  available  for  use 
on  a  nonmandatory  basis  as  an  optional 
source  of  supply.  The  name  of  the 
program  is  changed  to  "Purchase  of 
Telecommunications  Services." 

(i)  The  FIRMR  Index  is  amended  to 
reflect  references  changed  or  added  by 
this  amendment. 

(4)  This  rule  was  submitted  to,  and 
approved  by,  the  Office  of  Management 
and  Budget  in  accordance  with 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  The  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  et  seq.). 

List  of  Subjects  in  41  CFR  Parts  201-3, 
201-4,  201-9,  201-18,  201-20,  201-21, 
201-23,  201-24,  and  201-39 

Archives  and  records.  Computer 
technology,  Telecommunications, 
Government  prociu^ment,  Property 
management,  Records  management. 
Federal  information  processing 
resources  activities. 

PART  201-3— THE  RRMR  SYSTEM 

1.  The  authority  citation  for  part  201- 
3  continues  to  read  as  follows: 


Authority:  40  U.S.C  486(c)  and  751(f). 
§201-3.402    [Amended] 

2.  In  §  201-3.402,  paragraph  (b), 
remove  the  words  "Policy  and 
Regulations  Division  (KMP)"  and  add  in 
their  place  the  words  "Regulations 
Analysis  Division  (KMR)." 

PART  201-4— DEFINITIONS  AND 
ACRONYMS 

3.  The  authority  citation  for  part  201- 
4  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(0. 

4.  In  §  201-4.001.  the  definiUon  of 
"performance  validation"  is  revised  to 
read  as  follows: 

§201-4.001    Definitions. 

•        •        •        •        * 

Performance  validation  means  the 
technical  verification  of  the  ability  of  a 
proposed  FIP  system  configvutition  or 
replacement  component  to  meet  agency 
specified  performance  requirements. 


PART  201-0— CREATION, 
MAINTENANCE,  AND  USE  OF 
RECORDS 

5.  The  authority  citation  for  part  201- 
9  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f). 
§201-0.202-1    [Amended] 

6.  In  §  201-9.202-1.  paragraph  (b)(7). 
remove  the  words  "Standards  Branch 
(KMPS)"  and  add  in  their  place 
"Regulations  Analysis  Division  (KMR)." 

§201-9.202-2    [Amended] 

7.  In  §  201-9.202-2.  paragraph 
(b)(l)(ix),  remove  the  words 
"Authorizations  Branch  (KMAS)"  and 
add  in  their  place  "Acquisition  Reviews 
Division  (KMA)." 

PART  201-18— PLANNING  AND 
BUDGETINQ 

8.  The  authority  citation  for  part  201- 
18  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(0- 
§201-18.003    [Amended] 

9.  In  §  201-18.003  remove  the  words 
"Authorization  and  Management 
Reviews  Division  (KMA)"  and  add  in 
their  place  "Acquisition  Reviews 
Division  (KMA)." 

PART  201-20— ACQUISITION 

10.  The  authority  citation  for  part 
201-20  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(0 


§201-20.303    [Amended] 

11.  In  §201-20.303.  paragraph  (d)(2), 
remove  the  words  "Policy  and 
Regulations  Division  (KMP)"  and  add  in 
their  place  "Regulations  Analysis 
Division  (KMR)." 

§201-2a305    [Amended] 

12.  Section  201-20.305  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

(a)  •  *  * 

(7)  The  DSO  shall  provide,  in  writing, 
the  position  title  and  organizational 
identity  of  offices  authorized  to  submit 
a  request  for  a  DPA  from  GSA  to: 
General  Services  Administration, 
Acquisition  Reviews  Division  (KMA), 
18th  and  F  Streets,  NW.,  Washington, 
DC  20405. 

•  •        •        *        * 

13.  Section  201-20.305-1  is  amended 
by  revising  paragraph  {a)(l)  and  adding 
paragraph  (c)  as  follows: 

§  201  -20.305-1    Regulatory  delegations. 

•  •        *        *        « 

(a)  *   •   • 

(1)  FIP  equipment,  software,  services, 
and  support  services  when  the  total 
estimated  dollar  value  of  all  of  the  FIP 
resources  to  be  acquired  under  the 
contract,  including  all  optional  items 
and  all  option  periods,  does  not  exceed 
$20,000,000  ($2,000,000  for  a  specific 
make  and  model  or  a  requirement 
available  from  only  one  responsible 
source)  for  Department  of  the  Air  Force. 
Department  of  the  Army.  Department  of 
Defense/Office  of  the  Secretary  of 
Defense.  Department  of  Energy. 
Department  of  Health  and  Human 
Services.  Department  of  the  Navy, 
Department  of  Transportation, 
Department  of  the  Treasury,  and 
National  Aeronautics  and  Space 
Administration;  $10,000,000 
($1,000,000  for  a  specific  make  and 
model  or  a  requirement  available  from 
only  one  responsible  source)  for 
Department  of  Agriculture,  Department 
of  Commerce,  Environmental  Protection 
Agency,  General  Services 
Administration.  Department  of  the 
Interior,  Department  of  Justice. 
Department  of  State,  and  Department  of 
Veterans  Affairs;  $5,000,000  ($500,000 
for  a  specific  make  or  model  or  a 
requirement  available  from  only  one 
responsible  source)  for  all  agencies;  and 
if  either  paragraph  (a)(1)  (i).  (ii),  or  (iii) 
of  this  section  applies: 

•  •        *        •        * 

(c)  When  an  agency  acquires  FIP 
resources  through  the  Small  Business 
Administration's  8(a)  Program,  the 
regulatory  delegations  in  paragraph 
(a)(1)  above  apply  unless  an  agency  is 
granted  specific  agency  delegations  with 
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different  thresholds.  If  a  requirement  to 
be  satisfied  through  the  8(a)  Program  is 
for  a  specific  make  and  model  or  is  one 
that  is  available  from  only  one 
responsible  source,  the  lower  of  the  two 
specific  agency  delegation  thresholds 
(or,  if  norje  exists,  the  FIRMR  regulatory 
delegation  thresholds)  applies.  For  all 
other  acquisitions,  the  higher  of  the  two 
specific  agency  delegation  thresholds 
(or.  if  none  exists,  the  FIRMR  regulatory 
delegation  thresholds)  apply.  For 
acquisitions  conducted  through  SBA's 
8(a)  Program,  a  requirement  available 
from  only  one  responsible  source  is  one 
for  which  only  one  soiux»  of  supply  or 
service  exists.  The  fact  that  the 
requirement  is  directed  to  one  particular 
source  under  SBA's  8(a)  Program  does 
not  necessarily  mean  the  requirement  is 
available  from  only  one  responsible 
source.  When  using  an  indefinite 
delivery,  indefinite  quantity  contract, 
the  FIRMR  thresholds  apply  to  the 
maximum  value  of  all  combined  FIP 
resources  (including  optional  periods 
and  quantities),  not  the  minimum 
guaranteed  value. 

PART  201-21— OPERATIONS 

14.  The  authority  citation  for  part 
201-21  continues  to  read  as  follows: 

Authority:  40  U.S.C  488(c)  and  751(0- 
§201-21.403    [Amended] 

15.  In  §  201-21.403,  paragraph 
(a)(2)(ii),  remove  the  words 
"Authorizations  Branch  (KMAS)"  and 
add  in  their  place  "Acquisition  Reviews 
Division  (KMA)." 

§201-21.603    [Amended] 

16.  In  §201-21.603,  paragraphs  (d)(1) 
and  (d)(3).  remove  the  words 
"Regulations  Branch  (KMPR)"  and  add 
in  their  place  "Regulations  Analysis 
Division  (KMR)." 


§201-21.604    [Amended] 

17.  In  §  201-21.604(a)  remove  the 
words  "Authorizations  Branch  (KMAS) ' 
and  add  in  their  place  "Acquisition 
Reviews  Division  (KMA)." 

PART  201-23— DISPOSITION 

18.  The  authority  citation  for  part 
201-23  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(0- 
§201-23.003    [Amended] 

19.  In  §  201-23.003.  paragraphs  (a) 
and  (c).  remove  the  words 
"Authorizations  Branch  (KMAS)"  and 
add  in  their  place  "Acquisition  Renews 
Division  (KMA)." 


PART  201-24— GSA  SERVICES  AND 
ASSISTANCE 

20^  The  authority  citation  for  part 
201-24  continues  to  read  as  follows: 
Autiiority:  40  U.S.C  486(c)  and  751(0. 

§201-24.101-5    [Amended] 

21.  Section  201-24.101-2  is  amended 
by  revising  the  introductory  text  of, 
paragraph  (a)  to  read  as  follows: 

(a)  Federal  agencies  shall  use  the 
FTS2000  network  to  satisfy  long 
distance  telecommunications 
requirements  within  the  United  States, 
Guam,  Puerto  Rico,  or  the  Virgin  Islands 
for  requirements  which  are  within  the 
scope  of  FTS2000  network  voice,  data, 
and  video  services  as  such  services 
become  available  unless; 


§201-24.101-3    [Amended] 

22.  In  §  201-24.101-3,  paragraph  (a), 
remove  the  words  "Information 
Resources  Management  Service,  Office 
of  Network  Services  (KN),  Customer 
Services  Branch"  and  add  in  their  place 
"Office  of  FTS2000  (T)." 

23.  Section  201-24.101-3  is  amended 
by  revising  paragraph  (d)  and  adding 
paragraph  (g)  to  read  as  follows: 


§201-24.101-3    ProcMkirM. 

•  •        •        •        • 

(d)  Any  agency  exception  request 
shall  be  sent  to  the  General  Services 
Administration/Office  of  FTS2000  (T)  at 
the  appropriate  offices  listed  in  FIRMR 
Bulletin  C-18. 

*  •        •        •        * 

(g)  If  an  agency  has  a  requirement  for 
long  distance  telecommunications 
within  the  United  States,  Guam,  Puerto 
Rico,  or  the  Virgin  Islands  that  may  be 
outside  the  scope  of  FTS2000,  the 
requirement  shall  be  submitted  to  GSA/ 
T  prior  to  initiating  acquisition  action. 
An  exception  to  the  mandatory  use  of 
FTS2000  will  be  given  if  GSA 
determines  the  service  cannot  be 
provided  by  FTS2000.  Additionally,  if  a 
requirement  is  above  the  regulatory  or 
specific  agency  delegation,  and 
FTS2000  is  not  used,  a  specific 
acquisition  delegation  must  be  obtained. 
Requests  for  an  exception  and  a  DPA 
may  be  submitted  simultaneously  to 
GSA. 

§201-24.102    [Amended] 

24.  hi  §201-24.102.  paragraph  (c)(2). 
remove  the  words  "Authorizations  and 
Management  Reviews  Division"  and 
add  in  their  place  "Acquisition  Reviews 
Division." 

§201.24.104    [Reserved] 

25.  Section  201-24.104  is  removed 
and  reserved. 


IMI 


PART  201 -3»— ACQUISITION  OF 
FEDERAL  INFORMATION 
PROCESSING  RESOURCES  (FIP)  BY 
CONTRACTING 

26.  The  authority  citation  for  part 
201-39  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(0- 

27.  Section  201-39.001  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§201-39.001    General. 

*        »        •        »        • 

(b)  To  assist  Federal  agencies  in 
preparing  solicitations  for  FTP  resources, 
the  General  Services  Administration 
(GSA)  makes  available  standard 
sohcitations  and  other  guidance.  Copies 
may  be  obtained  by  contacting:  GSA, 
Regulations  Analysis  Division  (KMR), 
18th  and  F  Streets,  NW..  Washington, 
DC  20405.  Acquisition  guides  may  be 
obtained  by  contacting:  GSA.  Agency 
Liaison  Division  (KML).  18th  and  F 
Streets,  NW.,  Washington.  DC  20405. 

§201-39.101-6    [Amended] 

28.  In  §201-39.101-6.  paragraph  (b). 
remove  "(KMPR)"  and  add  in  its  place 
"(KMR)." 

§201-37.104-1    [Amended] 

29.  In  §201-39.104-1.  paragraph 
(b)(3).  remove  the  words  "Policy  and 
Regulations  Division  (KMP)"  and  add  in 
their  place  "Regulations  Analysis 
Division  (KMR)." 

30.  Sections  201-39.802.  201-39.802- 
1.  201-39.802-2,  and  201-39.802-3  are 
revised  to  read  as  follows: 

§  201  -39.802    Purchase  of 
Telecommunications  Services  (POTS) 
contrects. 

§  201  -39.802-1    General. 

(a)  GSA  has  established 
nonmandatory  POTS  contracts  to 
provide  an  optional  source  for 
telecommunications  supplies  and 
services,  including  purchase, 
installation,  maintenance,  repair,  de- 
installation,  and  relocation  of  both 
contractor-provided  and  Government- 
owned  telephone  equipment,  at 
locations  throughout  the  country. 

(b)  The  POTS  contracts  are  available 
for  use  by  all  Federal  agencies. 

(c)  Federal  agencies  may  obtain 
information  and  assistance  concerning 
the  use  of  POTS  contracts  from:  GSA. 
Technical  Contract  Management 
Division  (KVT).  18th  and  F  Streets, 
NW..  Washington,  DC  20405. 

§201-39.802-2    Policies. 

(a)  Federal  agencies  may  use  POTS 
contracts  when  the  requirements  are 
within  the  scope  of  the  POTS  contracts. 
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(b)  Use  of  the  POTS  contracts  is  a 
competitive  procedure. 

(cj  Orders  issued  under  a  POTS 
contract  are  not  subject  to  the 
publication  requirements  in  FAR  Part  5. 

§201-39.802-3    ProcMJurm. 

Procedures  for  using  the  POTS 
program  are  contained  in  FIRMR 
Bulletin  C-21. 

31.  Section  201-39.3304-1  is  revised 
to  read  as  follows: 

9  201-39.3304-1    Protest  notice. 

Within  one  working  day  after 
receiving  a  copy  of  the  protest,  the 
contracting  officer  shall  give  oral  or 
written  notice  of  the  protest  to:  General 
Services  Administration,  Acquisition 
Reviews  EHvision  (KMA),  18th  and  F 
Streets,  NW.,  Washington,  DC  20405, 
telephone  (202)  501-1566.  If  the  protest 
involves  an  acquisition  issued  under  a 
specific  acquisition  delegation  of 
prociu^nient  authority  (DPA),  the  DPA 
number  shall  be  provided  to  GSA  with 
the  notice.  If  the  protest  involves  an 
acquisition  issued  under  a  regulatory  or 
specific  agency  DPA,  the  solicitation 
number  and  the  total  dollar  value  of  the 
acquisition  shall  be  provided  to  GSA 
with  the  notice. 

FIRMR  Index  (Amended) 

32.  The  following  reference  in  the 
FIRMR  Index  is  revised  to  read  as 
follows: 

•        *        •        •        • 

PC3TS— 201-39.802    Bulletin  C-21 


Dated:  October  7, 1994. 
Roger  W.  Johnson, 

Administrator  of  General  Services. 

[FR  Doc.  94-28111  Filed  ll-2»-94;  8:45  am) 

BILUNOCOOe  ia20-2S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  5 

[ET  Docket  No.  93-266;  FCC  94-276] 

Pioneer's  Preference  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  By  this  Memorandum 
Opinion  and  Order  the  Commission 
denies  a  petition  for  reconsideration  of 
the  First  Report  and  Order  in  this 
proceeding  filed  by  CELSAT.  Inc.  This 
action  will  result  in  Celsat's  pioneer's 
preference  request,  PP-28,  being 
considered  in  RM-7927,  the  proceeding 
in  which  Celsat's  companion  petition 
for  rule  making  is  under  consideration, 


rather  than  in  ET  Docket  No.  92-28,  the 
above  1  GHz  low-Earth  orbit  satellite 
service  proceeding. 
EFFECTIVE  DATE:  November  30, 1994. 
FOft  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  653-8116. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order, 
adopted  October  24, 1994,  and  released 
November  3, 1994.  The  full  text  of  this 
Commission  decision  is  av^lable  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  DC.  "ITie  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  duplication 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  In  the  Notice  of  Proposed  Rule 
Making-(Notice)  in  this  proceeding,  58 
FR  57578  (October  26, 1993),  the 
Commission  sought  comment  on 
whether  and  how  the  pioneer's 
preference  rules  could  be  amended  to 
take  into  account  competitive  bidding 
and  its  experience  administering  them, 
or  whether  they  should  be  repealed.  In 
the  Firs*  RSO,  59  FR  8413  (February  22, 
1994),  the  Conunission  determined  that 
it  would  not  apply  amendments  to  its 
rules  to  the  three  proceedings  in  which 
Tentative  Decisions  had  been  issued. 
Celsat  requested  reconsideration  or 
clarification  of  the  First  R&-0  insofar  as 
that  decision  affects  the  inclusion  or 
exclusion  of  Celsat's  pioneer's 
preference  request,  PP-28,  in  Docket 
92-28,  which  is  one  of  the  three 
proceedings  in  which  a  Tentative 
Decision  had  been  issued  and  therefore, 
imder  the  decision  in  the  First  RSO, 
would  be  considered  under  the  existing 
pioneer's  preference  rules.  Celsat  argues 
that  its  pioneer's  preference  request  is 
pending  in  Docket  92-28. 

2.  The  first  R&O  did  not  address 
whether  Celsat's  pioneer's  preference 
request  is  being  considered  in  Docket 
92-28  and  had  no  effect  on  the  status  of 
Celsat's  request.  However,  because 
Celsat  argues  that  it  is  uncertain  as  to 
the  status  of  the  request,  the 
Commission  clarifies  that  the  request 
has  been,  and  remains,  pending  in  RM- 
7927. 

3.  Celsat  states  that  the  Commission 
issued  a  Public  Notice  on  March  11, 
1992  "in  an  apparent  response  to 
Celsat's  (pioneer's  preference)  filing 
(that)  established  April  10, 1992  as  the 


final  day  for  filing  any  additional 
pioneer's  preference  requests"  in  Docket 
92-28.  Celsat  also  argues  that  the 
Commission's  Office  of  Engineering  and 
Technology  issued  an  Order 
consolidating  Celsat's  pioneer's 
preference  request  with  five  other 
pioneer's  preference  requests  in  Docket 
92-28,  and  that  the  Commission  made 
an  initial  ruling  on  Celsat's  companion 
petition  for  riile  making  in  the  Notice  of 
Proposed  Rule  Making  and  Tentative 
Decision  (NPRM)  in  that  docket. 

4.  The  Commission  finds  that  Celsat's 
petition  for  rule  making  addressed  a 
number  of  frequency  bands,  several  of 
which  were  already  the  subject  of  an 
ongoing  proceeding.  Those  portions  of 
Celsat's  petition  that  addressed  two 
bands  being  considered  for  low-Earth 
orbit  satellite  operations,  1610-1626.5    ' 
and  2483.5-2500  MHz,  were  considered 
in  the  proceeding  initiated  to  address 
those  bands,  Docket  92-28.  Because 
Celsat's  petition  as  it  related  to  those 
bands  proposed  a  terrestrial  component 
that  was  inconsistent  with  the 
international  allocation  of  those  bands, 
the  portion  of  Celsat's  petition  that 
addressed  those  bands  was  dismissed. 
Had  Celsat's  petition  addressed  only 
those  bands,  its  request  for  pioneer's   ■ 
preference  also  would  have  been 
dismissed,  inasmuch  as  a  pioneer's 
preference  request  is  tied  to  adoption  of 
rules  consistent  with  the  request. 
However,  since  the  portion  of  Celsat's 
petition  addressing  other  bands  remains 
pending  in  RM-7927,  its  companion 
pioneer's  preference  request  also 
remains  pending  in  that  proceeding. 

5.  Celsat's  arguments  that  its  pioneer's 
preference  request  was  associated  with 
Docket  92-28,  either  in  addition  to  or 
instead  of  RM-7927,  are  demonstrably 
incorrect.  Celsat's  request  was  placed  on 
public  notice  on  March  9,  1992.  The 
public  notice  clearly  stated  on  it  face 
that  the  pioneer's  preference  request 
was  filed  in  conjunction  with  Celsat's 
petition  for  rulemaking.  RM-7927. 
Pioneer's  preference  requests  pertaining 
to  Docket  92-28  were  separately  placed 
on  public  notice  and  clearly  marked 
with  that  docket  number  on  the  same 
day.  There  was  no  mention  of  Docket 
92-28  in  the  Pubfic  Notice  addressing 
Celsat's  request,  and  no  mention  of  RM- 
7927  in  the  Public  Notice  addressing 
Docket  92-28. 

6.  Additionally,  an  Order  extending 
comment  time  periods  cited  by  Celsat  as 
consolidating  the  two  proceedings 
clearly  did  not  do  so.  While  the  Order 
denied  an  extension  of  time  request  that 
was  filed  with  respect  to  the  two 
separate  proceedings,  the  request  did 
not  ask  us  to  consolidate  the  two 
proceedings.  Both  the  caption  and  text 
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of  the  Order,  as  released  March  27. 
1992.  made  clear  that  RM-7927  and 
Docket  92-28  are  separate  and  distinct. 
The  Order  twice  refers  to  the 
"proceedings."  and  paragraph  4 
exclusively  discusses  Docket  92-28 
while  paragraph  5  separately  discusses 
RM-7927.  Not  only  would 
consolidation  have  been  beyond  the 
bounds  of  a  routine  ruling  on  an 
e.xtension  of  time  request  that  made  no 
reference  to  consolidation,  but  the  Order 
itself  left  no  doubt  that  it  did  not 
address  consolidation. 

7.  Finally,  the  NPRM  and  Report  and 
Order  in  Docket  92-28  dismissed 
Celsat's  petition  for  rulemaking  only 
with  respect  to  the  1610-1626.5  and 
2483.5-2500  MHz  bands.  The 
Commission  explicitly  stated  therein 
that  the  surviving  portion  of  Celsat's 
petition  remained  pending. 
Furthermore,  Celsat's  pioneer's 
preference  request  was  addressed  in  the 
Tentative  Decision  in  Docket  92-28.  and 
Celsat  did  not  file  comments  nor  request 
clarification  of  the  status  of  its  request 
despite  its  reouest  not  being  addressed. 

8.  For  the  above  reasons,  we  conclude 
that  Celsat's  pioneer's  preference 
request  remains  pending  before  the 
Commission  in  RM-7927.  Whether  any 
changes  to  the  pioneer's  preference 
rules  that  may  be  adopted  in  the  instant 
proceeding  will  apply  to  pending 
requests,  such  as  Celsat's  PP-28,  is  yet 
to  be  determined.  Accordingly,  it  is 
ordered,  That  the  petition  for 
reconsideration  filed  by  Celsat.  Inc..  is 
denied. 

List  of  Subjects 

47  CFR  Part  2 

Frequency  allocations  and  radio  treaty 
matters.  Radio. 


JMI 


47  CFR  Part  5 

Experimental  radio  services  (other 
than  broadcasting),  Radio. 

Federal  Communications  Conunission. 

LaVera  F.  Marshall, 

Acting  Secretary. 

[FR  Doc.  94-29440  Filed  11-29-94:  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-73;  RM-8097] 

Radio  Broadcasting  Services;  Nogales, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  FM 
Channel  256.^  to  Nogales,  Arizona,  as 
that  community's  second  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  Fehx 
Corporation.  See  58  FR  19394.  April  14. 
1993.  Coordinates  used  for  Channel 
256A  at  Nogales  are  31-20-24  and  110- 
54-56.  As  Nogales  is  located  within  320 
kilometers  (199  miles)  of  the  Mexican 
border,  concurrence  of  the  Mexican 
government  to  this  proposal  was 
obtained.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  January  6. 1995.  The 
window  period  for  filing  applications 
for  Channel  256A  at  Nogales,  Arizona, 
will  open  on  January  6, 1995,  and  close 
on  Februarys  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process  for 
Channel  256A  at  Nogales.  Arizona. 


should  be  addressed  to  the  Audio 
Services  Division.  FM  Branch.  Mass 
Media  Bureau,  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-73. 
adopted  November  14. 1994.  and 
released  November  22, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919 M  Street.  NW,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc..  (202)  857-3800,  located  at  1919  M 
Street.  NW.  Room  246.  or  2100  M  Street. 
NW.  Suite  140.  Washington.  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Channel  256A  at  Nogales. 

Federal  Communications  Commission. 

)ohn  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-29441  Filed  11-29-94:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putJiic  of  the  proposed 
issuance  of  ruies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participale  in  the 
mte  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart945 

(Docket  No.  AO-150-A6;  FV-92-945-2] 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County,  Oregon; 
Recommended  (}ecision  and 
Opportunity  to  File  Written  Exceptions 
to  Proposed  Further  Amendment  of  the 
Mari(eting  Agreement  and  Order  No. 
945 

agency:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Proposed  rule  and  opportunity 
to  file  exceptions. 


SUMMARY:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  subject  marketing 
agreement  and  order  (order).  The 
proposed  amendments  would  include 
authority  to:  regulate  shipments  of 
potatoes  within  the  production  area, 
change  representation  and  quonun 
procedures  of  the  Idaho-Eastern  Oregon 
Potato  Committee  (committee),  set 
container  marking  and  labeling 
requirements,  and  require  the 
committee  to  consider,  at  least  every  six 
years,  changes  in  committee  size  or 
reapportionment  of  committee 
membership.  Also,  other  proposals 
would  change  committee  fiscal 
operations,  add  confidentiality  and 
verification  provisions  to  the  order,  and 
make  other  miscellaneous  changes  that 
would  be  consistent  with  the  proposed 
amendments.  The  proposed 
amendments  are  designed  to  improve 
order  operations. 

DATES:  Written  exceptions  must  be  filed 
by  IDecember  30, 1994. 
ADDRESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk.  U.S. 
Department  of  Agriculture.  Room  1081- 
S,  Washington.  D.C.  20050-9200.  Fax 
(202)  720-9776.  Four  copies  of  all 
written  exceptions  should  be  submitted 
and  should  reference  the  docket  number 


and  the  date  and  page  number  of  this 
issue  of  the  Federal  Register. 

Exceptions  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Hearing  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  L.  Emmer  or  James  B. 
Wendland,  Marketing  Specialists. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  Room  2523-S,  P.O.  Box 
96456,  Washington.  D.C.  20090-6456; 
telephone:  (202)  205-2829  or  720-2170 
respectively,  or  Fax  (202)  720-5698;  or 
Gary  Olson,  Northwest  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  1220  S.W.  Third  Avenue. 
Room  369,  Portland.  Oregon.  97204; 
telephone:  (503)  326-2725.  or  Fax  (503) 
326-7440. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  August  3,  1993,  and 
pubHshed  in  the  August  11.  1993,  issue 
of  the  Federal  Register  (58  FR  42696). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  title  5  of  the  United  States  Code, 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  further  amendment  of  the 
Marketing  Agreement  and  Marketing 
Order  No.  945,  regulating  the  handling 
of  Irish  potatoes  grown  in  designated 
counties  in  Idaho  and  Malheur  County. 
Oregon,  and  of  the  opportunity  to  file 
wTitten  exceptions  thereto.  Copies  of 
this  decision  may  be  obtained  from 
Valerie  L.  Emmer,  James  B.  Wendland, 
or  Cary  D.  Olson,  whose  addresses  are 
listed  above. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601  etseq.],  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  part  900). 

The  proposed  further  amendment  of 
the  Marketing  Agreement  and  Order  No. 
945  is  based  on  the  record  of  a  public 
hearing  held  in  Idaho  Falls,  Idaho,  on 
September  8. 1993.  Notice  of  this 
hearing  was  published  in  the  Federal 


Register  on  August  11, 1993.  The  notice 
of  hearing  contained  eight  proposals 
submitted  by  the  committee,  which 
locally  administers  the  order. 

Those  proposed  amendments  would: 
(1)  Redefine  "ship  or  handle"  to  include 
shipments  of  potatoes  within  the 
production  area;  (2)  provide  seed 
producers  with  representation  on  the 
committee  and  add  authority  for  the 
committee  to  recommend  to  the 
Secretary  changes  in  the  committee  size 
and  composition;  (3)  update  "Districts" 
to  show  the  current  composition;  (4) 
require  the  committee  to  consider,  at 
least  every  six  years,  whether  to 
recommend  changes  in  committee  size 
or  reapportionment  of  committee 
membership;  (5)  change  committee 
quorum  procedures;  (6)  remove  an 
outdated  assessment  limitation  of  $1  per 
carload  and  allow  the  committee  to 
impose  late  payment  or  interest  fees,  or 
both,  on  late  assessment  payments, 
accept  advance  payments,  and  borrow 
monies  in  an  extreme  emergency  for 
program  administration;  (7)  add 
authority  for  the  committee  to 
recommend  container  marking  and 
labeling  requirements;  and  (8)  specify 
confidentiaUty  requirements  for  handler 
reports  submitted  to  the  committee. 

The  notice  of  hearing  also  included 
one  proposal  and  a  portion  of  another 
by  the  Fruit  and  Vegetable  Division, 
Agricuhural  Marketing  Service  (AMS), 
U.S.  Department  of  Agriculture 
(Department),  which  would  add 
requirements  regarding  the  verification 
of  reports;  and  make  such  changes  as  are 
necessary  to  the  order,  if  any  or  all  of 
the  above  amendments  are  adopted,  so 
that  all  of  its  provisions  conform  with 
the  proposed  amendments.  The 
Department  also  proposed  revising  the 
language  in  several  sections  of  the  order 
that  are  in  need  of  updating. 

No  person  testified  in  opposition  to 
any  of  the  proposals  offered  at  the 
hearing  and  no  alternative  proposals 
were  offered. 

At  the  conclusion  of  the  hearing,  the 
administrative  law  judge  fixed  October 
1, 1993,  as  the  final  date  for  interested 
persons  to  file  corrections  to  the  hearing 
transcript,  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs  based  on  the  evidence  received  at 
the  hearing.  On  October  1,  the 
administrative  law  judge  extended  the 
deadline  to  October  15,  since  the 
transcript  of  the  hearing  had  not  been 


received.  On  October  14.  the  deadline 
was  further  extended  to  November  1. 
Russell  O.  Baum  of  Ashton.  Idaho, 
submitted  a  comment  objecting  to  the 
term  "Irish  Potato"  as  an  ethnic 
misrepresentation  of  the  true  identity  of 
the  commonly  referred  potato.  He 
suggested  that  consideration  be  given  to 
more  accurately  renaming  the  potato  by 
either:  (1)  Dropping  "Irish";  (2) 
changing  it  to  "Burbank  Potato",  in 
recognition  of  the  fact  that  Luther 
Burbank  originated  the  major  species  of 
potatoes  grown  in  Idaho;  (3)  changing  it 
to  "American  Generic  Potato"  because 
the  potato  originated  in  the  Americas, 
and  not  in  Ireland;  or  (4)  adopting  any 
other  more  correct  name.  Since  this 
comment  is  outside  the  scope  of  the 
proposals  specified  in  the  notice  of 
hearing,  it  is  denied. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  [5 
U.S.C.  601  et  seq.],  the  Adnunistrator  of 
the  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricultural  service  firms, 
which  include  handlers  regulated  under 
this  order,  have  been  defined  by  the 
Small  Business  Administration  (SEA) 
(13  CFR  121.601]  as  those  having  annual 
receipts  for  the  last  three  years  of  less 
than  $5,000,000.  Small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  thja  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  handlers  would  not  be  unduly 
burdened  by  any  additional  regulatory 
requirements,  including  those 
pertaining  to  reporting  and 
recordkeeping,  that  might  result  from 
this  proceeding.  The  record  also 
indicates  that  a  majority  of  handlers  and 
producers  would  meet  the  SBA 
definitions  of  small  agricultural  service 
firms  and  small  agricultural  producers, 
respectively. 

During  the  1992-93  crop  year,  66 
handlers  were  regulated  under 
Marketing  Order  No.  945.  In  addition, 
there  were  approximately  2,200 
producers  of  potatoes  in  the  production 
area.  The  Act  requires  the  application  of 
uniform  rules  on  regulated  handlers. 
Since  handlers  covered  under  the  potato 
marketing  order  are  predominantly 
small  businesses,  the  order  itself  is 


tailored  to  the  size  and  nature  of  small 
businesses.  Marketing  orders  and 
amendments  thereto,  are  unique  in  that 
they  are  normally  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  the 
■  RFA  and  the  Act  are  compatible  with 
respect  to  small  entities. 

The  proposed  amendments  to  the 
order  include  amending:  §  945.20 
Establishment  and  membership 
pertaining  to  operations  of  the 
committee,  including  providing  seed 
producers  representation  on  the 
committee;  §  945.23  Redistricting  and 
reapportionment  authorizing  changes  in 
committee  size,  composition,  and 
representation;  §  945.30  Procedure 
regarding  quorum  requirements;  and 
§  945.42  Assessments  removing  a  $1  per 
carload  maximum  assessment  rate  and 
allowing  the  committee  to  impose  late 
payment  and  interest  fees  on  late 
assessment  payments  and  borrow 
monies  in  an  extreme  emergency  for 
program  administration.  These 
proposed  amendments  would  provide 
an  opportunity  for  broader  based 
representation  on  the  committee  and 
more  flexibiUty  to  adjust  to  future 
changes  in  industry  structure,  potato 
production  and  financial  operations. 
These  changes  are  designed  to  enhance 
the  administration  and  functioning  of 
the  order  and  would  have  negligible,  if 
any,  economic  impact  on  small 
businesses. 

The  proposal  amending  §  945.9  Ship 
or  handle  would  broaden  the  scope  of 
the  order  by  revising  the  definition  of 
these  terms  to  include  the  handling  of 
potatoes  in  the  current  of  compierce 
writhin  the  counties  covered  by  the 
order's  production  area.  This  would 
require  the  inspection  of  all  regulated 
shipments  of  potatoes  for  fi-esh  market 
and  compliance  with  order 
requirements,  including  grade,  size, 
quality,  pack,  and  payment  of 
assessments.  This  proposal  would 
improve  the  market  for  potatoes 
handled  within  the  production  area. 
This  would  benefit  both  producers  and 
handlers  because  minimum  grade,  size 
and  quality  requirements  established 
under  the  order  are  important  to  the 
industry  in  fostering  consumer 
satisfaction,  increasing  the  demand  for 
Idaho-Eastern  Oregon  potatoes,  and 
improving  industry  returns.  The 
additional  assessment  income  would 
improve  the  financial  operations  of  the 
order.  Any  added  burden  on  small 
businesses  should  be  outweighed  by  the 
added  benefits  accruing  to  them. 

The  proposed  change  to  allow  the  rate 
of  assessment  to  be  based  on  a 
hundredweight  of  potatoes,  rather  than 
an  outdated  maximum  amount  of  $1  per 


railroad  carload,  would  improve  the 
financial  operations  of  the  order  and  not 
adversely  impact  small  businesses.  This 
change  would  provide  more  efficient 
funding  of  order  operations  and 
activities.  Fresh  potato  shipments  have 
stabilized  in  recent  years,  and  if  costs 
continue  to  rise,  the  current  maximum 
rate  is  likely  to  be  insufficient  to 
properly  fund  committee  operating  costs 
beyond  the  next  few  years. 

Another  recommended  change  would 
amend  §945.52  Issuance  of  regulations 
to  add  authority  to  require  accurate  and 
uniform  marking  and  labeling  of  the 
containers.  The  benefits  of  the  expected 
higher  retimis  that  could  result  from 
increases  in  buyer  and  consumer 
satisfaction  due  to  accurate  marking  and 
labeling  should  outweigh  any  potential 
burden  on  small  businesses. 

Another  proposed  amendment,  to 
§  945.80  Reports,  would  provide 
confidentiality  requirements  for  reports 
submitted  to  the  committee.  This  would 
safeguard  handlers'  proprietary 
information,  including  Siat  for  small 
businesses,  without  imposing  any 
burden  on  them.  Additionally,  new 
§  945.80  provisions  would  add  authority 
for  the  Secretary  and  the  committee  to 
verify  the  accuracy  of  reports  filed  by 
handlers,  and  handler  compliance  with 
recordkeeping  requirements.  The 
requirement  would  not  have  a 
significant  impact  on  small  entities  in 
the  industry. 

Finally,  the  proposed  amendments 
would  have  no  significant  impact  or 
burden  on  small  businesses' 
recordkeeping  and  reporting 
requirements. 

All  of  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  to  the  benefit  of  the  industry. 
If  implemented,  these  amendments     . 
might  impose  some  costs  on  affected 
handlers  and  producers.  However,  the 
added  burden  on  small  entities,  if 
present  at  all.  would  not  be  significant 
because  the  benefits  of  the  proposed 
amendments  are  expected  to  outweigh 
the  costs. 

The  amendments  proposed  herein 
have  been  renewed  under  Executive 
Order  12778,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
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with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35],  any  additional  handler 
reporting  and  recordkeeping 
requirements,  including  any  new 
reports  and  the  two  succeeding  fiscal 
periods  record  retention,  that  might 
result  from  the  proposed  amendments 
would  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB).  The 
provisions  would  not  be  effective  until 
.  receiving  OMB  approval. 

Materia]  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are: 

(1)  Whether  to  redefine  "ship  or 
handle"  to  include  shipments  of 
potatoes  within  the  production  area; 

(2)  whether  seed  producers  should  be 
provided  representation  on  the 
committee  and  whether  there  should  be 
authority  to  change  committee  size  and 
composition; 

(3)  update  "Districts"  to  fist  the 
current  composition; 

(4)  whether  to  require  the  committee 
to  consider,  at  least  every  six  years, 
whether  to  recommend  changes  in 
committee  size  or  reapportionment  of 
committee  membership; 

(5)  whether  committee  procedures 
should  be  changed  to  require  a  simple 
majority  of  all  members  to  constitute  a 
quorum,  pass  a  motion  or  approve  a 
committee  action,  except  to  change 
committee  size  would  require  a 
unanimous  vote; 

(6)  whether  the  $1  per  carload 
maximum  rate  for  handler  assessments 
should  be  removed  and  assessments  be 
permitted  on  a  rate  per  hundredweight 
of  assessable  potatoes  handled  and 
whether  there  should  be  authority  for 
the  committee  to  impose  late  payment/ 
interest  charges,  accept  advance 
assessment  payments,  and  borrow 
monies  in  an  extreme  emergency; 

(7)  whether  there  should  be  authority 
for  container  marking  and  labeling 
requirements; 


(8)  whether  to  add  provisions  for  the 
Secretary  and  the  committee  to  verify 
the  accuracy  of  reports  filed  by 
handlers,  protect  the  confidentiality  of 
such  information,  and  require  each 
handler  to  maintain  recotds  of  potatoes 
handled  for  at  least  two  succeeding 
fiscal  periods  to  verify  required  reports 
specified  in  the  rules  and  regulations; 
and 

(9)  whether  any  conforming  changes 
should  be  made  to  the  order  if  any  or 
all  of  these  proposals  were  to  become 
effective. 

Findings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereof,  are: 

(1)  Section  945.9  Ship  or  handle  of 
the  order  should  be  amended  to 
authorize  the  regulation  of  fresh  market 
shipments  of  Irish  potatoes  within  the 
production  area,  which  includes 
Malheur  County,  Oregon,  and  the 
counties  of  Adams,  Valley,  Lemhi, 
Clark,  and  Fremont  in  Idaho,  and  all  of 
the  counties  in  Idaho  lying  south 
thereof.  CurrenUy,  the  order  authorizes 
regulating  interstate  and  foreign 
shipments  of  fresh  market  Irish  potatoes 
grown  in  the  production  area.  This 
recommended  change  would  broaden 
the  scope  of  the  order  to  cover 
shipments  within  the  production  area, 
as  well  as  those  outside  the  production 
area.  The  Act  exempts  potatoes  for 
canning,  freezing,  or  other  processing 
irom  regulation  under  any  order. 

The  lack  of  regulation  of  fresh  market 
potatoes  within  the  production  area  has 
caused  a  number  of  significant  problems 
for  the  industry.  Sales  of  unregulated 
potatoes  within  the  production  area 
have  (1)  depressed  the  price  of  potatoes 
sold  in  other  markets;  (2)  made 
compliance  more  difficult  since  the 
committee  cannot  track  these 
imregulated  potatoes,  allowing  handlers 
to  claim  that  their  potatoes  were  sold 
within  the  production  area  and  were 
thus  exempt  from  regulation;  and  (3) 
adversely  affected  the  committee's 
income  since  assessments  are  not 
collected  on  these  potatoes.  Yet,  such 
handlers  may  receive  the  higher  prices 
typically  paid  for  the  higher  quality 
potatoes  Resulting  from  the  committee's 
mandatory  quality  control  activities, 
without  absorbing  any  of  the  costs  to 
conduct  these  activities.  Based  on  per 
capita  figures,  an  estimated  48.8  million 
pounds  of  Idaho-Eastern  Oregon  fi^sh 
market  potatoes  are  consumed  annually 
within  tbe  productiin  area,  compared 
with  about  3.3  billion  pounds  of  sales 
outside  the  production  area.  Since 
potatoes  marketed  within  the 


production  area  are  not  currently 
subject  to  the  order's  mandatory 
inspection,  minimum  grade,  size, 
quality,  maturity,  pack,  and  assessment 
requirements,  the  market  for  potatoes 
within  the  production  area  has  received 
a  large  volume  of  poor  quality,  ungraded 
potatoes.  The  prices  paid  for  such 
undesirable  potatoes  are  typically  lower 
than  those  paid  for  the  better  quaUty 
required  under  the  order  for  potatoes 
shipped  outside  the  production  area. 
This  lower  quality  price  has  depressed 
the  price  for  all  potatoes  in  that  market. 
Also,  with  modem  communications  and 
daily  Market  News  reports  nationwide, 
lower  prices  in  the  production  area 
become  known  quickly  in  other  markets 
and  have  a  depressing  effect  on  prices 
in  those  markets  as  well.  This  negative 
effect  on  prices  is  contrary  to  the  policy 
of  the  Act,  which  includes  estabfishing 
and  maintaining  orderly  marketing 
conditions  and  increasing  returns  to 
producers. 

Record  evidence  indicates  that  the 
price  of  potatoes  in  production  area 
markets  has  a  direct  and  immediate 
effect  on  prices  in  markets  outside  that 
area.  Therefore,  under  the  order,  the 
handling  of  potatoes  within  the 
production  area  directly  burdens, 
obstructs,  or  affects  the  handUng  of 
potatoes  in  interstate  commerce  to  such 
an  extent  as  to  make  appropriate  the 
regulation  of  potatoes  in  Malheur 
County,  Oregon,  and  in  the  coimties  of 
Adams,  Valley,  Lemhi,  Clark,  and 
Fremont  in  the  State  of  Idaho,  and  all 
counties  in  Idaho  lying  south  thereof. 

Although  it  was  not  included  in  the 
notice  of  hearing,  the  proponents 
testified  that  "consign"  should  be  added 
to  the  other  actions  included  in  the 
definition  of  "ship  or  handle"  specified 
in  §  945.9.  The  record  indicates  that 
"consign"  is  defined  as  an  agreement 
between  a  buyer  and  seller  for  the 
transportation  of  product  to  be  marketed 
with  no  previous  determination  of  the 
return  of  the  product.  It  is  the 
responsibility  of  the  buyer  to  market  the 
product  and  return  to  the  seller  the 
proceeds.  This  should  be  included  as 
"handling"  because  the  "agent"  or 
"handler"  who  receives  the  commodity 
is  engaged  in  the  buying,  selling  and 
distributing  of  the  commodity  into 
market  channels.  Record  evidence 
supported  adding  "consign"  to  the 
definition  of  "ship  or  handle". 

Such  changes  are  hereby 
recommended  and  would  be 
implemented  upon  amendment  of  the 
order. 

(2)  Section  945.20  Establishment  and 
membership  should  be  amended  to. 
provide  that  at  least  one  member  and 
alternate  member  position  for  District 
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No.  1  on  the  Idaho-Eastern  Oregon 
Potato  Committee  shall  be  represented 
by  producers  predominately  of  potatoes 
for  seed.  The  committee  is  the 
administrative  body  selected  by  the 
Secretary  to  make  recommendations  for 
operating  the  order.  Currently,  the  order 
specifies  that  the  committee  shall 
consist  of  eight  members,  of  whom  five 
shall  be  producers.  For  each  member 
tiiere  shall  be  an  alternate  who  shall 
have  the  same  qualifications  as  the 
member.  However,  there  has  been  no 
requirement  that  any  producer  should 
be  predominately  a  seed  producer. 
There  are  approximately  200  seed 
producers  involved  in  this  unique 
production  and  marketing  facet  of  the 
industry.  Since  approximately  90 
percent  of  the  order's  seed  production 
comes  from  District  No.  1,  it  is 
appropriate  that  the  seed  producer 
member  and  alternate  should  come  from 
that  district. 

Seed  potatoes  are  typically  produced 
in  areas  isolated  from  where  potatoes 
are  produced  for  commercial  fresh  or 
processing  markets.  Seed  potato  needs 
are  different  than  those  for  fi^sh  market 
consumption.  Seed  potato  buyers  are 
particularly  concerned  about  receiving 
certified  seed  potatoes,  which  require 
that  certain  plant  diseases  are  within 
established  tolerances,  and  that  potatoes 
are  of  an  appropriate  (smaller)  size  for 
planting. 

This  chaise  in  representation  would 
allow  for  new  and  more  specific  ideas 
from  this  unique  facet  of  die  industry. 
Providing  for  such  representation  would 
be  consistent  with  a  stated  objective  of 
the  Department's  Guidelines  for  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders  of  improving 
representation  and  allowing  for  different 
and  more  contemporary  ideas. 

A  proponent  for  this  proposal  testified 
that  proposed  seed  producer  members 
not  be  required  to  be  producing  potatoes 
or  to  have  produced  potatoes  during  the 
previous  two  years.  However,  the  order 
specifies  that  to  be  eligible  to  serve  as 
a  producer  on  the  committee  the  person 
must  be  currently  producing  potatoes. 
Also,  being  a  current  producer  would 
result  in  better  qualified  nominees  who 
would  be  more  knowledgeable  of  the 
current  problems  and  situation 
regarding  seed  potato  production  and 
marketing.  To  best  represent  seed 
producers,  the  nominees  for  the  position 
should  be  current  producers  who 
predominately  produce  seed  potatoes 
and  who  have  produced  such  potatoes 
during  at  least  three  of  the  last  five 
years.  The  order  defines  Producer  as  any 
person  engaged  in  the  production  of 
potatoes  for  market.  It  is  also  a 
requirement  that  to  vote  in  any 
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referendum  held  under  the  order  a 
producer  must  be  producing  potatoes  at 
that  time.  Currentiy,  the  order  only 
specifies  two  types  of  committee 
members — producers  and  handiers. 

This  proposal  would  encourage,  to  the 
maximum  extent  possible,  broader- 
based  participation  by  all  industry 
members  of  the  regulated  community  in 
the  administration  of  the  order.  It  is 
hereby  concluded  that  this  provision 
should  be  chaneed. 

The  section  snould  also  be  amended 
by  adding  a  paragraph  (d)  to  require  tiiat 
at  least  every  six  years,  the  committee 
shall  review  committee  size, 
composition,  and  representation  and 
recommend  to  the  Secretary  whether 
changes  should  be  made,  as  provided  in 
§  945.23  Redistiicting  and 
reapportionment.  CurrenUy,  no 
minimum  period  is  specified  during 
which  the  committee  should  review 
whether  significant  changes  in  the 
industiy  warrant  a  change  in  committee 
representation.  However,  the  industry  is 
dynamic  and  some  changes  in  acreage, 
production,  and  number  of  producers 
and  handlers  occur  every  year. 
Although  review  of  the  committee 
structure  could  be  conducted  annually, 
testimony  indicated  that  at  least  every 
six  years  was  an  appropriate  period 
within  which  the  committee  should 
review  the  changes  and  recommend 
whether  the  Secretary  should  change 
committee  makeup  or  representation. 
Record  evidence  supports  the  need  to 
provide  the  committee  with  flexibility 
to  make  necessary  changes  in  the 
composition  of  the  committee  to  reflect 
future  changes  in  industry  structure  or 
production  shifts.  These  changes  to  this 
section  are  hereby  recommended. 

(3)  Section  945.22  Distiicts  currently 
specifies  the  original  disU-icts  which 
had  been  established  in  1941.  The  order 
has  authority  in  §  945.23  to  change 
districts  through  informal  rulemaking. 
In  1972,  new  districts  were  estabUshed, 
based  on  the  significant  changes  in 
industry  conditions  since  the  order  was 
first  issued  in  1941.  The  proposal 
simply  updates  the  Disti-icts  section  to 
list  die  current  districts.  This  change 
would  also  bring  the  district  listings  in 
§  945.22  in  conformity  with  the  listings 
specified  in  §945.130  Reestablishment 
of  districts  and  reapportionment  of 
committee  membership  of  the  rules  and 
regulations.  It  is  hereby  recommended 
that  §  945.22  be  revised  by  listing  the 
current  districts. 

(4)  The  proposed  amendment  to 
§  945.23  Redistricting  would  revise  the 
heading  to  read  "Redisti-icting  and 
reapportionment",  and  would 
reapportion  committee  membership.  No 
new  authority  is  being  proposed. 


Existing  provisions  are  simply  being 
rearranged  for  easier  reference.  In 
§  945.20  it  is  recommended  that 
authority  be  provided  for  a  seed 
producer  member  and  alternate  to  ser\'e 
on  die  committee  representing  District 
No.  1.  The  section  should  continue  to 
provide  flexibility  to  reestablish 
districts  within  the  production  area, 
reapportion  committee  membership 
among  the  various  distiicts,  and  change 
committee  size  and  composition. 
Section  945.24  Selection  currently 
specifies  committee  membership  as  it 
was  constituted  prior  to  being 
reapportioned  in  1972.  The  order  has 
authority  in  §  945.23  to  reapportion 
committee  membership  among  the 
various  districts  through  informal 
rulemaking.  The  proposal  is  simply  to 
update  the  listing  to  the  current 
apportionment.  Distinct  No.  1  is  shown 
as  consisting  of  two  producer  members 
and  one  handler  member,  with  their 
respective  alternates.  The  proponents 
testified  that  District  No.  I's 
representation  should  be  shown  as  three 
producer  members  (one  to  be  a  new 
seed  producer  position)  and  one  handler 
member,  with  their  respective 
alternates.  District  No.  2  specifies  one 
producer  member  and  one  handler 
member,  with  their  respective 
alternates.  No  revision  in  this 
representation  is  needed  for  District  No. 
2.  District  No.  3  currently  lists  two 
producer  members  and  one  handler 
member,  with  their  respective 
alternates.  The  proponents  testified  that 
it  should  show  one  producer  member 
position  (after  one  had  been  moved  to 
District  No.  1,  to  now  provide  a  new 
seed  producer  member  position). 
Therefore,  District  No.  3  membership 
should  be  revised  to  provide  for  one 
producer  member  and  one  handler 
member,  with  their  respective 
alternates. 

Future  representation  should  be  as 
recommended  by  the  committee  and 
approved  by  die  Secretary,  as  significant 
changes  occuj  in  the  industry. 

Also  §  945.24  Selection,  should  be 
revised  to  eliminate  paragraphs  (a),  (b) 
and  (c)  which  lists  the  committee 
membership  apportionment  for  Districts 
Nos.  1,  2  and  3,  to  avoid  redundancy  in 
the  language  as  recommended  in 
§945.23. 

Based  on  the  recommended  revision 
of  §  945.20  Establishment  and 
membership  that  adds  a  paragraph 
requiring  that  the  committee,  at  least 
every  six  years,  review  committee  size, 
composition,  and  representation,  and 
recommend  any  changes  to  reflect 
developments  in  the  industry,  §  945.23 
should  also  be  revised  by  adding  a 
similar  paragraph  specifying  that  at  least 
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every  six  years  the  committee  should 
review  industry  changes  and 
recommend  any  necessary  redistricting. 
reapportioning,  or  change  in  committee 
size  or  composition. 

(5)  Paragraph  (a)  of  §945.30 
Procedure  should  be  revised  to  require 
a  simple  majority  of  all  members  of  the 
committee,  including  alternates  acting 
for  members,  to  constitute  a  quorum  or 
to  pass  any  motion  or  approve  any 
committee  action,  except  any  motion 
regarding  a  change  in  committee  size 
shall  require  a  imanimous  vote. 
Currently,  there  is  sui  eight-member 
committee,  and  five  members  are 
necessary  to  constitute  a  quorum  and  to 
pass  any  action.  The  proponents  have 
testified  that  the  committee  should  have 
the  authority  to  recommend  changes  in 
the  size  of  the  committee  to  adjust  to 
future  changes  in  the  industry.  Any  size 
increase  approved  by  the  Secretary 
would  necessitate  a  corresponding 
change  in  the  number  required  for  a 
quonun  and  to  pass  any  action.  Rather 
than  specify  all  the  possible 
combinations  of  such  numbers,  record 
evidence  supports  adoption  of  the 
proponents'  proposed  language  that  a 
quorum  be  a  simple  majority.  This 
would  simphfy  procedures  if  the 
committee  size  is  changed.  Therefore,  it 
is  hereby  recommended  that  §  945.30 
Procedure  be  amended  by  specifying 
that  a  simple  majority  of  all  members, 
including  alternates  acting  for  members, 
shall  be  necessary  to  constitute  a 
quorum  to  pass  any  motion  or  approve 
any  committee  action,  except  any 
motion  regarding  a  change  in  committee 
size  shall  require  a  unanimous  vote. 
Changing  the  committee  size  is  such  a 
significant  action  that  it  should  be 
favored  by  all  committee  members.  It 
was  testified  that  a  near  unanimous  vote 
would -not  suffice,  even  if  it  might  give 
one  member  ve(o  power  over  the 
committee. 

(6)  Section  945.42  Assessments  deals 
with  the  administrative  funding  of 
committee  operations.  The  Act 
authorizes  establishment  of  an  agency, 
the  committee,  to  administer  the  order. 
Currently,  the  order  authorizes  the 
committee,  with  the  approval  of  the 
Secretar>',  to  make  expenditures  and 
establish  an  assessment  rate  for  each 
fiscal  period  for  assessable  potatoes 
shipped  under  the  order.  Any 
assessment  in  excess  of  expenses 
incurred  during  a  fiscal  period  may  be 
carried  over  as  a  reserve,  provided  that 
reserve  funds  do  not  exceed 
approximately  one  fiscal  period's 
budgeted  expenses.  Each  handler  who 
ships  potatoes  into  regulated  markets  is 
required  to  pay  a  pro  rata  share  of  the 
committee's  expenses.  Currently,  the 


order  specifies  such  assessments  shall 
not  exceed  $1  per  carload,  or  equivalent 
quantity.  Potatoes  for  canning,  freezing, 
or  other  processing  are  exempt  from 
regulatiAi,  including  assessments. 
Record  evidence  supports  revising 
paragraph  (b)  to  remove  the  outdated 
assessment  limitation  of  $1  per  carload. 
Since  railcar  capacities  have  increased 
significantly  alter  this  limit  was  set 
more  than  three  decades  ago  and  the 
load  per  carload  may  vary  greatly,  it  has 
become  impractical  to  base  the 
assessment  rate  on  this  fixed  rate  per 
carload. 

Conunittee  operating  costs  have 
continued  to  rise  over  the  years  along 
writh  the  cost  of  living  and  presimiably 
will  continue  to  do  so.  However,  total 
assessments  collected  during  the  past 
five  years  have  tended  to  stabilize  at  an 
average  of  $78,434  per  year.  Thus, 
assessment  income  under  present  order 
authority  is  not  expected  to  keep  up 
with  rising  costs.  Although  the 
committee  presently  has  adequate 
operating  reserve  funds  and  does  not 
anticipate  any  need  to  increase  the 
assessment  rate  in  the  near  future, 
record  evidence  indicates  that  the 
current  maximum  assessment  rate  of  $1 
per  carload  will  not  be  sufficient  to 
properly  fund  committee  expenses  for 
the  long  term  administration  of  the 
order.  Therefore,  the  evidence  supports 
providing  authority  to  establish  an 
assessment  on  a  different  unit  basis  of 
potatoes.  The  proponents  recommended 
that  the  assessment  be  levied  at  a  rate 
per  hundredweight  of  potatoes  or 
equivalent  quantity.  Such  rate  would  be 
recommended  by  the  committee  and 
approved  by  the  Secretary  through 
informal  rulemaking. 

This  section  should  also  be  amended 
by  adding  a  paragraph  (c)  to  provide 
authority  for  the  committee  to  impose  a 
late  payment  or  interest  charge,  or  both, 
upon  any  handlers  who  are  delinquent 
in  their  assessment  payments. 
Currently,  there  is  no  such  incentive  to 
pay  assessments  in  a  timely  manner.  It 
is  unfair  to  other  handlers  who  pay 
assessments  promptly  if  another  handler 
fails  to  pay  assessments  when  due.  A 
delinquent  handler  has  an  advantage  in 
the  use  of  these  unpaid  assessment 
funds.  Also,  delinquencies  by  some 
handlers  leads  to  delinquencies  by 
others.  Moreover,  nonpayment  of 
assessments  can  have  an  adverse  effect 
on  the  stable  financial  operation  of  an 
order  and  may  require  the  committee  to 
borrow  money  and  pay  interest  to 
continue  operation.  Record  evidence 
indicates  that  the  charging  of  late 
payment  or  interest  charges,  or  both,  on 
all  late  accounts  would  defray  some  of 
the  added  cost  of  collecting  such 


accoimts  and  discourage  handlers  from 
delaying  their  payments.  The  late 
payment  and  interest  rate  charges  would 
be  recommended  by  the  committee, 
subject  to  approval  by  the  Secretary 
through  informal  rulemaking.  An 
example  of  such  charges  would  be 
similar  to  what  commercial  businesses 
charge,  such  as  a  five  dollar  late  fee  and 
one  and  one-half  percent  per  month  on 
the  unpaid  balance.  Other  similar 
programs  which  had  experienced 
problems  in  collecting  assessments 
promptly  have  found  such  provisions 
useful  and  effective.  The  provision 
should  be  of  similar  value  to  the  Idaho- 
Eastern  Oregon  potato  order. 

This  section  snould  also  be  amended 
by  adding  a  paragraph  (e)  to  provide 
authority  for  the  committee  to  accept 
advance  assessment  payments  from 
'  handlers.  Although  handlers  could 
make  advance  payments  of  assessments 
at  any  time,  the  provision  would  be 
most  needed  by  the  committee  when  its 
funds  were  short.  The  committee  could 
send  a  request  to  handlers  for  voluntary 
advance  assessment  payments. 
Prepayments  would  be  credited  toward 
assessments  levied  against  that  handler 
during  that  fiscal  period. 

A  question  raised  at  the  hearing  was 
whether  the  committee  should  have 
authority  to  offer  a  small  discount,  such 
as  one  percent,  to  any  handler  who 
made  advance  assessment  payments. 
The  witness  testifying  on  the  proposal 
to  authorize  advance  payments  declined 
to  answer  the  question.  No  witness 
offered  evidence  that  supported  such  a 
discount  as  a  routine  procedure.  The 
committee  manager  testified  that  he 
would  support  a  discount  in  case  of 
emergency.  Therefore,  due  to  the  lack  of 
record  evidence  and  because  such 
discounted  assessment  rate  is  contrary 
to  both  §  945.42  Assessments  language 
and  the  providing  of  one  unifcrta 
assessment  rate  on  all  first  handlers 
(which  shall  be  such  handler's  pro  rata 
share  of  the  committee's  approved 
expenses),  it  is  determined  that  such 
discount  should  not  be  authorized. 

The  committee  should  be  authorized 
to  borrow  money  on  a  short  term  basis 
in  case  of  an  extreme  emergency,  such 
as  a  disastrous  year  regarding  potato 
production,  to  continue  normal 
operations.  The  authority  to  borrow 
money  is  not  intended  to  permit  the 
committee  to  obligate  itself  to  borrow 
large  sums  of  money  over  an  extended 
period  of  time.  Such  borrowing  should 
only  be  used  when  necessary  to  meet 
financial  obligations  when  operating 
reserve  funds  are  inadequate  and  until 
sufficient  assessment  revenue  could  be 
generated  to  repay  the  loan  and  meet 
other  financial  obligations  uecessary  to 


insure  ctmtinued  operation  of  the  order. 
The  loan  should  be  repaid  by  the  end 
of  the  next  fiscal  period.  Any  such 
borrowed  money  would  only  be  used  to 
meet  the  committee's  current  financial 
obligations.  It  is  hereby  recommended 
that  §  945.42  of  the  order  be  amended  to 
include  the  above  provisions. 

(7)  Section  945.52  Issuance  of 
regulations  should  be  amended  by 
revising  paragraph  (a)(3)  to  add 
authority  to  require  accurate  and 
uniform  marking  and  labeling  of  the 
containers  in  which  production  area 
potatoes  are  shipped.  Such  authority 
would  help  interested  persons  more 
readily  identify  such  shipments  and 
help  buyers  in  managing  inventory  and 
marketing  the  potatoes.  These 
advantages  can  foster  buyer  satisfaction. 

The  industry  has  had  problems  of 
confusion  from  count  cartons  being  sold 
without  the  size  being  marked  on  the 
container.  Section  945.341  (c)  Pack 
specifies  the  size,  count  (number  of 
potatoes  needed  to  fill  a  50-pound 
container),  and  allowable  weight  range 
of  each  potato  therein.  Information  was 
provided  that  such  unmarked  cartons 
have  been  sold  at  inflated  prices  by 
wholesalers  who  misrepresented  the 
contents  as  larger  and  more  valuable 
potatoes.  An  example  is  unmarked 
cartons  of  100  coimt  potatoes  which 
were  sold  by  the  wholesaler  as  larger  90 
count  because  90  count  was  what  the 
end  user  had  requested.  The  end  users 
complained  because  they  did  not 
receive  the  larger  potatoes  and  were 
overcharged  for  the  smaller  ones.  Thus, 
wholesalers  were  getting  paid  a  higher 
price  by  misrepresenting  potatoes  as  a 
larger  size.  This  practice  has  damaged 
the  Idaho-Eastern  Oregon  potato 
industry  in  three  ways— it  deprives  the 
handler  of  the  higher  price  that  should 
be  paid  him/her  by  the  wholesaler  for 
the  larger  potatoes,  it  harms  the 
industry's  high  quality  reputation  and  it 
creates  a  dissatisfied  end  user.  Such 
confusion  and  damage  to  the  industry 
and  consumers  would  be  eliminated  by 
authorizing  requirements  for  accurate 
markings  on  containers. 

Another  example  would  involve  bulk 
potato  loads  which  enter  the  order's 
production  area  born  another  State  such 
as  Nevada,  and  are  repacked  in  Idaho. 
If  the  repacked  containers  did  not  show 
that  the  potatoes  were  grown  in  Nevada, 
but  showed  potatoes  were  packed  or 
distributed  in  Idaho,  any  buyer  or 
consumer  could  be  misled  into 
believing  they  had  purchased  Idaho- 
grown  potatoes.  Section  945.65 
Inspection  and  certification  specifies 
that  potatoes  must  be  inspected  and  be 
covered  by  a  valid  inspection  certificate 
and  that  repacking  any  lot  of  potatoes 
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invalidates  any  prior  inspection 
certificate.  When  non-production  area 
potatoes  are  repacked  in  production 
area  facifities,  those  potatoes  must  meet 
the  order's  requirements  unless  the 
Federal-State  Lispection  Service 
representative  in  the  facility  is  satisfied 
that  those  potatoes  were  not 
commingled  with  production  area 
potatoes.  Procedures  for  safeguarding 
such  repacking  of  bulk  loads  within  the 
production  area  would  be  specified  in 
rules  and  regulations  recommended  by 
the  committee  and  approved  by  the 
Secretary  through  informal  rulemaking. 
Damace  to  the  industry  would  be 
eliminated  by  authorizing  requirements 
for  accurate  markings  on  containers. 

In  addition  to  accurate  markings  on 
containers,  the  committee  should  also 
have  authority,  with  the  approval  of  the 
Secretary,  to  require  accurate  and 
adequate  labeling,  including  the 
identification  of  the  variety  of  potato. 
With  more  new  and  different  varieties 
being  marketed  each  season,  consumers 
would  benefit  from  being  apprised  of 
the  variety  in  the  container.  Although 
variety  labeling  and  use  of  the  Idaho 
logo  are  currently  a  State  program 
requirement  of  the  Idaho  Potato 
Commission  (Commission),  this  would 
not  preclude  the  committee  from  issuing 
regulations  concerning  marking  and 
labeling  for  different  varieties  of 
potatoes.  Such  labeling  would 
complement  the  Commission's  potato 
promotion  program.  In  addition,  the 
committee  should  have  the  option  of 
issuing  regulations  for  potatoes  grown 
in  the  Oregon  portion  of  the  production 
area.  Such  maricing  requirements  could 
require  the  containers  to  be  clearly 
marked  and  identified  with  the  variety 
of  potatoes;  net  weight;  count  and/or 
volume;  name  and  address  of  the  packer 
or  shipper;  origin  of  the  potatoes;  grade 
and  size  if  applicable;  and  any  other 
information  on  quality  and  pack  of  the 
potatoes  as  may  be  recommended  by  the 
committee  and  approved  by  the 
Secretary  through  informal  nilemaking. 
Clear  markings  also  would  enable  the 
committee  to  more  easily  determine 
whether  the  potatoes  have  been 
inspected  and  certified  as  required 
under  the  order.  Comparison  with 
inspection  documents  would  be  easier. 
This  action  is  needed  to  provide 
flexibility  to  meet  current  and  future 
marketing  problems.  It  is  hereby 
recommended  that  §  945.52(a)  be 
amended  by  adding  authority  for 
container  marking  and  labeling. 

(8)  Section  945.80  Reports  should  be 
amended,  as  proposed  by  the  Fruit  and 
Vegetable  Division,  AMS,  by  adding 
new  paragraphs  (b)  through  (d)  to  assure 
confidentiality  of  information  provided 


by  handlers  and  to  expressly  state  in  the 
order  the  right  of  the  Secretary,  and 
confer  such  right  on  die  committee,  to 
verify  the  accuracy  of  reports  filed  by 
handlers  and  to  check  handler 
compliance  with  recordkeeping 
requirements. 

A  new  §945.80  (b)  should  be  added 
to  specify  that  confidential  info  mation 
provided  to  the  committee  would  be 
protected  from  disclosure.  The  section 
should  specify  that  all  data  or  other 
information  constituting  a  trade  secret 
or  disclosing  a  trade  position  or 
business  condition  shall  be  received  by, 
and  kept  in  the  custody  of.  one  or  more 
designated  employees  of  Uie  committee. 
Information  which  would  reveal  the 
circiunstances  of  a  single  handler  shall 
be  disclosed  to  no  person  other  than  the 
Secretary,  except  as  provided  by  law. 
Under  certain  circumstances,  the  release 
of  composite  information  compiled  horn 
data  and  information  submitted  by 
handlers  may  be  helpful  to  the 
committee  in  plaiming  operations  under 
the  order.  Such  composite  information 
would  not  disclose  the  identities  of  the 
individual  handlers  or  their  separate 
business  operations. 

The  record  evidence  indicates  that  the 
proposal  on  verification  would  merely 
specify  in  the  order  the  investigative 
authority  afready  provided  in  the  Act. 
Section  945.80  should  be  amended  to 
specify  that  the  Secretary  and  the 
committee,  through  its  duly  authorized 
employees,  would  have  access  to  any 
premises  where  handlers'  potatoes  are 
held  and,  at  any  time  during  normal 
business  hours,  would  be  permitted  to 
examine  any  such  potatoes  and  any  and 
all  records  with  respect  to  matters 
within  the  purview  of  the  order. 
Handlers  would  be  responsible  for 
furnishing  labor  as  may  be  necessary  to 
facilitate  such  examinations.  The 
Secretary  and  duly  authorized 
committee  employees  would  thus 
explicitly  have  the  authority  to  examine 
and  audit  the  records  of  all  handlers  to 
determine  compbance  with  provisions 
of  the  order.  The  committee  would 
report  the  results  of  such  examinations 
and  audits  to  the  Secretary. 

So  that  the  committee  would  bo  able 
to  perform  investigations  effectively  and 
to  verify-  compliance  under  the  order, 
each  handler  should  be  required  to 
maintain  complete  records  which 
accurately  show  such  handler's 
acquisition  and  disposition  of  potatoes 
each  season,  including  the  quantity  of 
potatoes  held,  sold,  and  shipped.  Such 
information  is  generally  maintaired  by 
handlers  in  the  normal  course  of 
business  and  maintenance  of  such 
records  would  not  impose  additional 
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costs  and  reporting  biudens  on  the 
handlers. 

Further,  should  it  be  found  necessary, 
the  committee,  with  the  approval  of  the 
Secretary,  should  have  the  authority  to 
issue  regulations  which  would  estabUsh 
the  types  of  records  which  must  be 
maintained.  Handlers  would  be  required 
to  keep  such  records  for  at  least  two 
succeeding  fiscal  periods.  This  period 
should  afford  the  committee's 
employees  adequate  time  to  examine 
and  review  such  records  in  the  event  of 
alleged  program  violations  by  handlers. 
This  requirement  should  not  im{>ose  an 
undue  burden  on  handlers,  since  such 
records  are  likely  retained  for  a  similar 
or  longer  period  under  normal  business 
practices. 

It  is  hereby  recommended  that 
§  945.80  be  amended  by  adding  new 
paragraphs  (b)  through  (d)  as  discussed 
above. 

(9)  The  Department  proposed  in  the 
notice  of  hearing  that  it  be  authorized  to 
make  any  necessary  changes  in  the 
order  language  to  make  the  entire  order 
conform  with  any  amendments  resulting 
from  this  proceeding.  This  proposal  was 
supported  at  the  hearing  without 
opposition.  Such  conforming  changes  as 
necessary  and  stated  herein  have  been 
incorporated  in  this  recommended 
decision.  The  record  evidence  supports 
these  changes. 

Rulings  on  BrieEs  of  Interested  Persons 

The  presiding  officer  of  the  hearing 
set  November  1, 1993,  as  the  final  date 
for  filing  briefs  with  respect  to  the 
evidence  presented  at  the  hearing  and 
the  conclusions  which  should  be  drawn 
therefrom.  No  briefs  were  received. 

General  Findings 

Upon  the  basis  of  the  record  it  is 
found  that: 

(1)  The  findings  hereinafter  set  forth 
are  supplementary  to  the  previous 
findings  and  determinations  which  were 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein,  all  of  the  said  prior 
findings  and  determinations  are  hereby 
ratified  and  affirmed; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  potatoes  grown 


in  the  production  area  in  the  same 
manner  as,  and  are  applicable  only  to, 
persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  a  hearing  has 
been  held; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivisions  of  the  production ^^a 
would  not  effectively  carry  out  the 
declared  poUcy  of  the  Act;  and 

(5)  All  nandling  of  potatoes  grown  in 
the  production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs  or  affects 
such  commerce. 

List  of  Subiects  in  7  CFR  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recording  requirements. 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

The  following  amendment  of  the 
marketing  agreement  and  order,  both  as 
amended,  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  945  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  945.9  is  revised  as  follows: 

§945.9    Ship  or  handle. 

Ship  is  synonymous  with  handle  and 
means  to  pack.  sell,  consign,  transport 
or  in  any  other  way  to  place  potatoes 
grown  in  the  production  area,  or  cause 
such  potatoes  to  be  placed,  in  the 
ciurent  of  commerce  within  the 
production  area  or  between  the 
production  area  and  any  point  outside 
thereof,  so  as  to  directly  burden, 
obstruct,  or  affect  any  such  commerce: 
Provided,  That  the  definition  of  ship  or 
handle  shall  not  include  the 
transportation  of  ungraded  potatoes 
within  the  production  cuea  for  the 
purpose  of  having  such  potatoes  stored 
or  prepared  for  market,  except  that  the 
committee  may  impose  safeguards 
pursuant  to  §  945.53  with  respect  to 
such  potatoes. 


3.  Section  945.20  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  945.20    Establishment  and  memt)ership. 
(a)  The  Idaho-Eastern  Oregon  Potato 
Committee  is  hereby  established 
consisting  of  eight  members,  of  whom 
four  shall  currently  be  producers  of 
potatoes  for  the  besh  market  who 
produced  such  potatoes  during  at  least 
three  of  the  last  five  years;  at  least  one 
member  shall  be  a  producer 
predominately  of  potatoes  for  seed 
during  a  similar  period;  and  three  shall 
be  handlers.  For  each  member  of  the 
committee,  there  shall  be  an  alternate 
who  shall  have  the  same  qualifications 
as  the  member.  The  number  of  producer 
and/or  handler  members  and  alternates 
on  the  committee  may  be  increased  and 
the  composition  of  the  committee 
between  producers  and  handlers  may  be 
changed  as  provided  in  §  945.23. 
•        •        •        *        • 

(d)  At  least  every  six  years,  the 
committee  shall  review  committee  size, 
composition,  and  representation  and 
recommend  to  the  Secretary  whether 
changes  should  be  made,  as  provided  in 
§945.23. 

4.  Sections  945.22  through  945.24  are 
revised  to  read  as  follows: 

§945^    Districts. 

For  the  purpose  of  selecting 
committee  members  and  alternate 
members,  the  following  districts  of  the 
production  area  are  hereby  established: 
Provided,  That  these  districts  may  be 
changed  as  provided  in  §945.23. 

(a)  District  No.  1:  The  counties  of 
Bonneville,  Butte,  Clark,  Fremont, 
Jefferson,  Madison,  and  Teton; 

(b)  District  No.  2:  The  counties  of 
Bannock,  Bear  Lake,  Bingham,  Caribou, 
Franklin,  Oneida,  and  Power;  and 

(c)  District  No.  3:  Malheur  County, 
Oregon,  and  the  remaining  designated 
counties  in  Idaho  included  in  the 
production  area,  £md  not  included  in 
District  No.  1  or  District  No.  2. 

§945.23    Redistricting  and 
reapportionment. 

(a)  The  Secretary,  upon 
recommendation  of  the  committee,  may 
reestablish  districts  within  the 
production  area,  may  reapportion 
committee  membership  among  the 
various  districts,  may  increase  the 
number  of  producer  and/or  handler 
members  and  alternates  on  the 
committee,  and  may  change  the 
composition  of  the  committee  by 
changing  the  ratio  between  producer 
and  handler  members,  including  their 
alternates.  At  least  every  six  years,  the 
committee  shall  review  committee  size. 
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composition  and  representation  and 
recommend  to  the  Secretary  whether 
changes  should  be  made.  In 
recommending  any  such  changes,  the 
committee  shall  give  consideration  to: 

(1)  Shifts  in  potato  acreage  within 
districts  and  within  the  production  area 
during  recent  years; 

(2)  The  importance  of  new  potato 
production  in  its  relation  to  existing 
districts; 

(3)  The  equitable  relationship 
between  committee  membership  and 
districts; 

(4)  Economies  to  resuh  for  producers 
in  promoting  efficient  administration 
due  to  redistricting  or  reapportionment 
of  members  within  districts;  and 

(5)  Other  relevant  factors. 

(b)  Membership  of  the  committee 
shall  be  apportioned  among  the  districts 
of  the  production  area  so  as  to  provide 
the  following  representation  or  such 
other  representation  as  recommended 
by  the  committee  and  approved  by  the 
Secretary: 

(1)  Three  producer  members, 
including  at  least  one  who 
predominately  produces  seed  potatoes, 
and  one  handler  member,  with  their 
respective  alternates,  from  District  No. 
1: 

(2)  One  producer  member  and  one 
handler  member,  with  their  respective 
alternates,  from  District  No.  2;  and 

(3)  One  producer  member  and  one 
handler  member,  with  their  respective 
alternates,  from  District  No.  3; 

§945.24    Selection. 

Members  and  alternates  of  the 
committee  shall  be  selected  by  the 
Secretary  on  the  basis  specified  in 
§945.23  (b)  from  nominations  made 
pursuant  to  §945.25  or  from  other 
eligible  persons. 

5.  In  §  945.30,  paragraph  (a)  is  revised 
to  read  as  follows: 

§945.30    Procedure. 

(a)  A  simple  majority  of  all  members 
of  the  committee,  including  alternates 
acting  for  members,  shall  \x  necessary 
to  constitute  a  quorum  or  to  pass  any 
motion  or  approve  any  committee 
action,  except  any  motion  regarding  a 
change  in  committee  size  shall  require 
a  unanimous  vote.  At  any  assembled 
meeting,  all  votes  shall  be  cast  in 
person. 

*  *        •        •        * 

6.  In  §  945.42,  paragraph  (b)  is  revised 
and  new  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§945.42    Assessments. 

*  *       i  *         •        * 

(b)  Assessments  shall  be  levied  upon 
handlers  at  a  r-.te  per  hundredweight  of 


potatoes  or  equivalent  established  by 
the  Secretary.  Such  rate  may  be 
estabUshed  upon  the  basis  of  the 
committee's  budget  recommendations, 
and  other  available  information. 
•        *        •        •        * 

(d)  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge,  or 
both,  on  any  handler  who  fails  to  pay. 
on  or  before  the  due  date  estabUshed  by 
the  Secretary,  the  total  assessment  for 
which  such  handler  is  hable.  Such  due 
date  and  the  late  payment  fee  and 
interest  rate,shall  be  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

(e)  In  order  to  provide  funds  to  carry 
out  its  function,  after  the  effective  date 
of  this  subpart  the  committee  may 
accept  advance  assessments  from 
handlers.  Advance  assessments  received 
from  a  handler  shall  be  credited  toward 
assessments  levied  against  that  handler 
during  that  fiscal  period.  In  the  case  of 
an  extreme  emergency,  the  committee 
may  also  borrow  money  on  a  short  term 
basis  to  provide  funds  for  the 
administration  of  this  part.  Any  such 
borrowed  money  shall  only  be  used  to 
meet  the  committee's  current  financial 
obligations,  and  the  committee  shall 
repay  all  borrowed  money  by  the  end  of 
the  next  fiscal  period  from  assessment 
income. 

7.  hi  §  945.52,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  945.52    Issuance  of  regulations. 

*  *        »        *        « 

(3)  Fix  the  size,  capacity,  weight, 
dimensions,  pack,  labeling  or  marking 
of  the  container,  or  containers,  which 
may  be  used  in  the  packaging  or 
handling  of  potatoes,  or  both;  ori 

•  •        «        *        » 

8.  Section  945.80  is  amended  by 
designating  the  existing  undesignated 
text  as  paragraph  (a)  and  adding  new 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

§945.80    Reports. 

(a)  *  '  * 

(b)  All  data  or  other  information 
constituting  a  trade  secret,  or  disclosing 
a  trade  position  or  business  condition  of 
a  particular  handler  shall  be  treated  as 
confidential  and  shall  at  all  times  be 
received  by  and  kept  in  the  custody  and 
under  the  control  of  one  or  more 
designated  employees  of  the  committee. 
Information  which  would  reveal  the 
circumstances  of  a  single  handler  shall 
be  disclosed  to  no  person  other  than  the 
Secretary. 

(c)  Each  handler  shall  maintain  for  at 
least  two  succeeding  fiscal  periods  such 
records  of  potatoes  received  and  of 
potatoes  disposed  of  by  such  handler  as 


may  be  necessary  to  verify  reports 
required  pursuant  to  this  section.  The 
committee,  with  the  approval  of  the 
Secretary,  may  prescribe  rules  and 
regulations  issued  pursuant  to  this 
section  specifying  handler  records  and 
reports  which  the  committee  may  need 
to  perform  its  functions. 

(d)  For  the  purpose  of  assuring 
compliance  and  checking  and  verifying 
reports  filed  by  handlers,  the  Secretary 
and  the  committee,  through  its  duly 
authorized  agents,  shall  have  access  to 
any  premises  where  appficable  records 
are  maintained,  where  potatoes  are  held! 
and,  at  any  time  during  reasonable 
business  hours,  shall  be  permitted  to 
inspect  such  handlers'  premises  and  any 
and  all  records  of  such  handlers  with 
respect  to  matters  within  the  puniew  of 
this  part. 

Dated:  November  23, 1994. 
Lon  Hatamiya, 
Administrator 
[FR  Doc.  94-29505  Filed  11-29-94:  8  45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 
RIN  3150-AF24 

NRC  Size  Standards;  Proposed 
Revision 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  NRC's  size  standards  used  to 
qualify  an  NRC  licensee  as  a  "small 
entity"  under  the  Regulatory  Flexibility 
Act.  The  amendments  would:  establish 
a  separate  standard  to  be  used  to        , 
determine  whether  a  licensee  who  is  a 
manufacturer  would  quahfy  as  a  small 
entity;  and  adjust  the  receipts-based 
standard  to  account  for  the  effects  of 
inflation  since  1985. 

DATES:  Comment  period  expires 
December  30, 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory' 
Commission,  Washington,  DC  20555. 
Attn:  Docketing  and  Service  Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm  Federal  workdays. 
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Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room  at  2120  L  Street.  NW. 
(lower  level),  Washington.  DC. 
FOR  FURTHER  INFOMIATKM  CONTACT: 
Sarah  N.  Wigginton,  Acting  Chief,  Rules 
Review  and  Directives  Branch,  Division 
of  Freedom  of  Information  and 
Publications  Services,  OfGce  of 
Administration,  telephone  (301)  415- 
7158. 

SUPPLEMENTARY  INFORMATKM:  In  1983. 
the  NRC  surveyed  its  materials  licensees 
to  create  an  eooaomic  profile  sufficient 
to  consider  regulatory  alternatives 
tailored  to  the  size  of  the  licensee.  After 
analyzing  the  data  and  consulting  with 
the  Small  Business  Administration 
(SB A),  the  NRC  developed  a  proposed 
size  standard  that  would  be  appropriate 
to  use  in  determining  which  of  its 
licensees  would  qualify  as  small  entities 
for  the  purposes  of  compliance  with  the 
Regulatory  Flexibility  Act.  The  NRC 
published  its  proposed  size  standard  for 
notice  and  comment  in  the  Federal 
Register  of  May  21. 1985  (50  FR  20913). 
After  considering  the  comments 
received,  the  NRC  adopted  its  final  size 
standards  as  noted  in  the  Federal 
Register  of  December  9. 1985  (50  FR 
50241).  In  the  Federal  Register  of 
November  6, 1991  (56  FR  56671),  the 
NRC  restated  the  size  standards  to 
include  the  Regulatory  Flexibility  Act's 
definition  of  small  governmental 
jurisdiction.  To  further  improve  clarity, 
the  NRC  changed  the  presentation  of  the 
size  standards  to  conform  to  the  listing 
of  definitions  of  small  entities  in  the 
Regulatory  FlexibiUty  Act. 

The  size  standards  developed  by  the 
NRC  were  used  in  the  NRC's  final  rule 
implementing  Public  Law  101-508  to 
provide  for  a  reduced  aimual  fee  for 
those  NRC  licensees  who  qualified  as 
small  entities  under  these  standards  (56 
FR  31472;  July  10. 1991  and  subsequent 
years).  In  response  to  these  rules,  the 
NRC  has  received  a  number  of 
comments  concerning  its  size  standards 
and  the  fadure  of  the  NRC  to  promulgate 
a  size  standard  that  differentiates 
between  manufacturing  entities  and 
service  providers.  These  commenters 
indicated  that  applying  a  gross  receipts 
standard  to  a  manufacturing  concern 
resulted  in  an  adverse  impact  on  a 
manufacturer.  The  gross  receipts  of  a 
service  provider  reflect  the  value  added 
by  the  service  provider,  which  is 
essentially  the  value  of  the  service  itself. 
However,  the  gross  receipts  of  a 
manufacturer  that  are  equal  to  those  of 
a  service  provider  reflect  a  smaller 
percentage  of  the  value  added  by  the 
manufacturer.  A  manufacturer's  gross 
r«K:eipts  include  the  costs  of  the  raw 


materials  or  components  that,  when 
added  to  the  cost  of  manufacture, 
quickly  send  a  maniifacturer-'s  gross 
receipts  into  fairly  sizeable  sums.  The 
SBA  size  standards  for  manufacturers 
are  prescribed  in  terms  of  a  maximum 
number  of  employees  rather  than  in 
terms  ofgross  receipts. 

The  NRC  recently  completed  a  survey 
to  update  the  economic  profile  of  its 
materials  licensees.  The  purpose  of  this 
survey  was  to  evaluate  the  continued 
efficacy  of  NRC's  current  size  standards 
and  to  obtain  the  information  that  is 
necessary  to  determine  the  necessity 
and  effect  of  a  separate  standard  for 
manufacturers  within  the  context  of  the 
nuclear  industry. 

Of  the  licensees  who  responded  to  the 
survey  request,  approximately  20 
percent  (1131  of  5704)  indicated  that 
manuhicturing  was  a  primary  line  of 
their  business.  This  indicates  that  a 
number  of  licensees  would  benefit  from  . 
the  establishment  of  a  separate  standard 
for  businesses  engaged  in 
manufacturing. 

Therefore,  tne  NRC  is  proposing  to 
adopt  a  size  standard  for  business 
concerns  that  are  manufacturing 
entities.  The  NRC  proposes  to  use  a 
standard  of  500  or  fewer  employees. 
This  standard  is  the  most  commonly 
used  SBA  employee  standard  and 
would  be  the  standard  applicable  to  the 
types  of  industries  that  would  hold  an 
NRC  license.  Under  this  standard, 
approximately  48  percent  of  the 
licensees  who  indicated  that  they  were 
manufacturers  would  qualify  as  small 
entities. 

On  September  2, 1993  (58  FR  46573). 
SBA  published  a  proposed  rule  in  the 
Federal  Register  that  would  have 
streamlined  its  size  standards  by 
reducing  the  nimiber  of  its  fixed  size 
standard  levels  from  30  to  9.  As  part  of 
this  proposed  rule,  the  SBA  proposed  to 
adjust  most  of  its  receipts-based  size 
standard  levels  to  mitigate  the  effects  of 
inflation  bom  1984  to  the  present.  In  a 
final  rule  published  in  the  Federal 
Register  of  April  7. 1994  (59  FR  16513). 
the  SBA  adopted  only  that  portion  of  its 
proposed  rule  that  increased  its 
receipts-based  size  standards  as  a  result 
of  inflation. 

The  NRC  is  proposing  to  adjust  its 
receipts-based  size  standard  to 
accommodate  inflation  and  to  conform 
to  the  SBA  final  rule.  The  NRC  proposes 
to  raise  its  receipts-based  small  busine.ss 
size  standard  from  $3.5  million  to  $5 
million.  After  analyzing  the  data 
received  in  response  to  the  survey  and 
the  revised  SBA  size  standards,  the  NRC 
also  is  proposing  to  eliminate  the 
separate  $1  million  size  standard  for 
private  practice  physicians  and  apply 


the  revised  receipts-based  size  standard 
of  $5  million  to  this  class  of  licensees. 
This  would  mirror  the  revised  SBA 
standard  of  $5  milUon  for  medical 
practitioaers.  The  survey  of  materials 
licensees  indicates  that  26  percent 
qualify  as  small  entities  under  current 
NRC  standards.  If  the  NRC  adopts  the 
proposed  revisions  to  its  size  standards 
presented  in  this  document,  35  percait 
of  these  licensees  wotdd  qualify  as 
small  entities,  an  increase  of  9  percent. 
When  NRC  adopted  its  size  standards  in 
1985.  the  NRC  staff  estimated  that 
approximately  35  percent  of  the 
materials  licensees  would  qualify  as 
small  entities. 

The  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act 
of  1992  (Pub.  L.  102-366)  amended  the 
Small  Business  Act  concerning  the 
estabhshment  of  agency  specific  small 
business  size  standards.  The  proposed 
NRC  size  standards  have  been 
developed  so  as  to  meet  the  criteria 
specified  in  Pub.  L.  102-366.  The  NRC 
has  submitted  these  proposed  size 
standards  for  the  review  and  approval  of 
the  Administrator,  SBA. 

This  proposed  rule  also  would  codify 
NRC's  size  standards  in  Part  2  of  the 
Commission's  regulations.  Previously, 
NRC's  size  standards  had  been 
published  in  the  notices  section  of  the 
Federal  Register. 

Envinuunental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  nde  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Ofiice  of  Management  and  Budget, 
approval  number  3150-0 1-36. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  diis  proposed  rule  because 
the  proposed  rule  is  administrative  in 
that  it  would  amend  the  criteria  the 
NRC  uses  for  determining  which  of  its 
licensees  would  qualify  as  small  entities 
for  the  purposes  of  compliance  with  the 
Regulatory  Flexibility  Act.  The 
amended  size  standards  would  conform 
to  SBA's  revised  standards  and  result  in 
an  increase  in  the  number  of  NRC 
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licensees  that  would  qualify  as  small 
entities. 

Regulatory  Flexibility  Certification 

As  reqttired  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  riot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  is  administrative  in  that  it  would 
amend  the  criteria  the  NRC  uses  in 
determining  which  of  its  licensees 
would  qualify  as  small  entities  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act.  The 
amended  size  standards  would  conform 
to  SBA's  revised  standards  and  result  in 
an  increase  in  the  number  of  NRC 
hcensees  that  would  qualify  as  small 
entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and. 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  impose  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material,  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material,  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161, 181.  68  Stat.  948, 
953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53. 
62,  63.  81, 103.  104. 105.  68  Stat.  930,  932 
933. 935,  936.  937,  938.  as  amended  (42 
U.S.C  2073,  2092.  2093.  2111.  2133,  2134. 
2135);  sec.  114(f),  Pub.  L  97-425,  96  Stat. 
2213.  as  amended  (42  U.S.C.  10134(fl);  sec. 
102.  Pub.  L  91-190,  83  Stat.  853.  as  amended 
(42  U.S.C.  4332);  sec.  301.  88  Stat.  1248  (42 
U.S.Q  5871).  Sections  2.102.  2.103.  2.104, 
2.105,  2.721  also  issued  under  sees.  102, 103, 
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104,  105, 183,  189,  68  Stat.  936,  937.  938. 
954,  955,  as  amended  (42  U.S.C.  2132  2133 
2134,  2135,  2233.  2239).  Section  2.105  also  ' 
issued  under  Pub.  L.  97-415,  96  Stat  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b,  i,  o,  182, 186,  234 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2236,  2282);  sec  206  88 
Stat  1246  (42  U.S.C.  5846).  Sections  2.600- 
2.606  also  issued  under  sec.  102,  Pub.  L  91- 
190,  83  Stat.  853,  as  amended  (42  U.S.C 
4332).  Sections  2.700a,  2.719  also  issued 
under  5  U.S.C.  554.  Sections  2.754,  2.760. 
2.770,  2.780  also  issued  under  5  U.S.C  557. 
Section  2.764  and  Table  lA  of  Appendix  C 
also  issued  under  sees.  135, 141,  Pub  L  97- 
425,  96  Stat.  2232,  2241  (42  U.S.C.  10155, 
10161).  Section  2.790  also  issued  under  sec 
103,  68  Stat.  936,  as  amended  (42  U.S.C 
2133)  and  5  U.S.C.  552.  Sections  2.800  and 

2.808  also  issued  under  5  U.S.C.  553.  Section 

2.809  also  issued  under  5  U.S.C.  553  and  sec 
29,  Pub.  L.  85-256,  71  Stat.  579.  as  amended 
(42  U.S.C.  2039).  Subpart  K  also  issued  under 
sec.  189.  68  Stat.  955  (42  U.S.C.  2239);  see. 
134,  Pub.  L.  97-425,  96  Stat.  2230  (42  U.S.C. 
10154).  Subpart  L  also  issued  under  sec.  189 
68  Stat.  955  (42  U.S.C  2239).  Appendix  A 
also  issued  under  see.  6,  Pub.  L  91-560  84 
Stat.  1473  (42  U.S.C.  2135).  Appendbc  B  also 
issued  under  sec.  10,  Pub.  L.  99-240,  99  Stat 
1842  (42  U.S.C.  2021b  et  seq.). 

2.  Section  2.810  is  added  to  read  as 
follows: 

§2.810    NRC  Size  Standards. 

The  NRC  shall  use  the  size  standards 
contained  in  this  section  to  determine 
whether  a  licensee  quafifies  as  a  small 
entity  in  its  regulatory  programs. 

(a)  A  small  business  is  a  for-profit 
concern  and  is  a — 

(1)  Concern  that  provides  a  service  or 
a  concern  not  primarily  engaged  in 
manufacturing  with  average  gross 
receipts  of  $5  milhon  or  less  over  its  last 
3  completed  fiscal  years;  or 

(2)  A  manufacturing  concern  with  an 
average  number  of  500  or  fewer 
employees  based  upon  employment 
during  each  pay  period  for  the 
preceding  12  calendar  months. 

(b)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $5  million  or  less. 

(c)  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
tovras.  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50,000. 

(d)  A  small  educational  institution  is 
one  that  is — 

(1)  Supported  by  a  qualifying  small 
governmental  jurisdiction;  or 

(2)  One  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 

Dated  at  Roekville,  Maryland  this  21st  day 
of  November.  1994. 


For  the  Nuclear  Regulatory  Commission. 
James  M  Taylor. 
Executive  Director  for  Operations. 
[FR  Doc.  94-29481  Filed  11-29-94;  8:45  am) 
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10  CFR  Part  34 
Radiography  Workshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  workshop  with 
representatives  of  Agreement  States  and 
the  American  Society  for 
Nondestructive  Testing,  Inc.  (ASNT)  to 
discuss  implementation  issues 
concerning  mandatory  certification  of 
radiographers  and  the  overall  revision  of 
the  regulations  for  radiography,  10  CFR 
Part  34,  including  a  discussion  of  the 
comments  received  on  the  proposed 
rule  (59  FR  9429,  Feb.  28,  1994). 
DATES:  The  workshop  will  be  held  on 
December  13. 14  &  15, 1994.  The 
meeting  times  are: 
Tuesday,  December  13, 1994:  1:00  p  m  - 

5:30  p.m. 
Wednesday,  December  14, 1994:  8:30 

a.m.-5:30  p.m. 
Thursday.  December  15, 1994:  8:30 

a.m.-12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Houston  Plaza  Hilton  Hotel,  6633 
Travis,  Houston,  Texas  77030 
(telephone  713-524-6633.  800-445- 
8667)  (fax  713-529-6806). 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  A.  TrotUer,  Office  of  Research. 
Mail  Stop  T-9C24  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6232. 
SUPPLEMENTARY  INFORMATION:  On 
February  28,  1994  (59  FR  9429),  NRC 
published  for  comment  a  proposed 
overall  revision  of  the  regulations 
applicable  to  radiographic  operations, 
10  CFR  Part  34.  In  an  attempt  to  clarify 
the  rule  language  and  make  the 
regulations  more  compatible  with 
Agreement  State  regulations  governing 
industrial  radiography,  numerous 
changes  to  the  regulation  were 
proposed.  Included  with  the  changes  is 
a  proposed  amendment  that  would 
require  licensees  to  ensure  that 
individuals  acting  as  industrial 
radiographers,  in  addition  to  meeting 
other  existing  training  and  qualification 
requirements,  be  certified  through  a 
radiation  safety  program  by  an  NRC 
recognized  certifying  entity. 

The  objective  of  this  workshop  is  to 
attempt  to  resolve  the  remaining  issues 
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regarding  radiographer  certification 

implementation,  particularly  issues 
concerning  reciprocal  recognition, 
information  sharing,  inspection  and 
enforcement  activities,  oversight  of 
certifying  entities,  and  multiple 
examinations.  NRC  also  plans  to  discuss 
certain  changes  made  in  the  overall 
revision  of  Part  34  and  modifications  to 
the  proposed  rule  that  resulted  from  the 
public  comments. 

Conduct  of  the  Meeting:  The 
workshop  will  be  co-chaired  by  Mr. 
Paul  H.  Lohaiis,  Deputy  Director,  Office 
of  State  Programs  and  Dr.  John  E.  Glenn, 
Chief,  Medical,  Academic,  and 
Commercial  Use  Safety  Branch.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  The  workshop  will  be 
conducted  in  a  maimer  that  will 
expedite  the  orderly  conduct  of 
business.  A  transcript  of  the  woikshop 
will  be  avaiiHr>ie  for  inspection  and 
cop)ring  for  a  fee  at  the  NRC  Public 
Dociunent  Room,  2120  L  Street  NW, 
[Lower  Level |.  Washington,  EX:  20555 
on  or  about  January  13. 1995. 

The  followuig  procedures  apply  to 
public  attendance  at  the  workshop: 

1.  Questiiiiis  or  statements  from 
attendees  othnr  than  participants,  i.e., 
participatiniij  representatives  of  each 
Agreement  St»te,  ASNT,  and 
participatiri^  NRC  staff,  will  be 
entertained  a»  time  permits. 

2.  Seating  tor  the  public  will  be  on  a 
first-come,  first-served  basis. 

Dated  at  Rockville.  Maryland  this  23rd  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Chief,  Radiation  Protection  and  Health  Effects 
Bran(Ji,  Division  of  Regulatory  Applications, 
Office  of  Research. 

|FR  Doc.  94-29482  Filed  11-29-94;  8:45  ami 
BILUNe  CODE  79MM)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-153-AD] 

Airworthiness  Directives;  Boeing 
Model  747-300  and  ^00  Series 
Airplanes  Equipped  With  BFGoodrich 
Stretched  Upper  Deck  Evacuation 
Slides,  Part  Number  7A1323-(    ) 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 


Boeing  Model  747-300  and  -400  series 
airplanes  equipped  with  certain 
stretched  upper  deck  evacuation  slides 
manufactured  by  BFGoodrich.  This 
proposal  would  require  modification  of 
the  slide's  main  restraint  strap,  regulator 
assembly,  and  turbo  fan  flapper 
retaining  roll  pins.  This  proposal  is 
prompted  by  reports  of  loss  of  air 
pressiue  and  non-inflation  of  the 
inflatable  tubes  of  the  slide  due  to 
problems  associated  with  the  restraint 
strap,  regulator  assembly,  and  turbo  fan 
flapper  retaining  roll  pins.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  air  pressure 
or  non-inflation  of  the  inflatable  tubes  of 
the  slide,  which  could  impede  the 
successful  evacuation  of  passengers 
from  the  airplane  during  an  emergency. 
DATES:  Comments  must  be  received  by 
January  26, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attenticm:  Rules  Docket  No.  94-NM- 
153-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BFGoodrich  Company.  Aircraft 
Evacuation  Systems,  Dept.  7916, 
Phoenix  ,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street,  Long  Beach.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Cfirerer,  Aerospace  Engineer, 
Systems  &  Equipment  Branch.  ANM- 
130L,  Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425; 
telephone  (310)  988-5338;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATKM: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-153-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-153-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
various  problems  involving  BFGoodrich 
stretched  upper  deck  evacuation  slides, 
part  number  (P/N)  7Al323-(    ), 
installed  on  Boeing  Model  747-300  and 
—400  series  airplanes: 

There  have  been  several  incidents  in 
which  the  main  restraint  strap  of  the 
slide  was  ingested  into  one  of  the  turbo 
fans.  This  resulted  in  damage  to  the 
turbo  fan  and  loss  of  air  pressure  in  one  ' 
tube  of  the  slide. 

There  have  been  two  occurrences  of 
the  inflation  system  regulator  shutting 
doA^n  due  to  internal  pressure 
differentials.  These  incidents  resulted  in 
non-inflation  of  one  inflatable  tube  of 
the  slide. 

There  has  been  a  report  that,  during 
deployment  of  the  slide,  the  turbo  fan 
flapper  retaining  roll  pin  broke, 
allowing  the  flapper  to  fall  out.  This 
resulted  in  the  loss  of  air  pressure  in  the 
inflation  tube.  The  cause  of  the  broken 
pin  was  determined  to  be  the  particular 
heat  treatment  used  during  manufacture 
of  a  certain  lot  of  roll  pins. 

Loss  of  air  pressure  or  non-inflation  of 
the  inflation  tubes  of  an  evacuation 
slide,  if  not  corrected,  could  impede  the 
successful  evacuation  of  passengers 
from  the  airplane  during  an  emergency. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  7A1323- 
25-266,  Revision  1.  dated  September  30, 


1994.  which  describes  procedures  for 
the  following  modifications: 

1.  Relocating  the  slide's  elastic  cord 
"bungee  strap"  attachment  point  and 
shortening  the  elastic  cord.  This  will 
prevent  the  main  restraint  strap  of  the 
slide  from  being  ingested  into  the  turbo 
fan. 

2.  Modifying  and  making  other 
changes  to  the  regulator  assembly,  such 
as  modifying  the  regulator  cartridge 
engagement  sleeve  by  the  addition  of 
drilled  holes  to  prevent  the  potential  for 
pressure  differentials  that  could  cause 
the  regulator  to  shut  down;  installing  a 
revised  burst  disk  to  prevent  galling 
when  tightCTiing  the  cartridge  assembly; 
changing  the  type  of  lubricant  to  reduce 
friction  forces;  and  installing  a  new 
regulator  release  pin  with  a  baked-on 
lubricant  to  provide  a  consistent  release 
force. 

3.  Replacing  the  turbo  fan  flapper 
retaining  roll  pins.  This  will  prevent 
breakage  of  the  pins,  thereby  preventing 
the  possibility  of  the  flapper  falling  out. 

4.  Replacing  the  original  botUe  relief 
valve  assembly  (P/N  5A2644-4)  with  a 
safety  plug  assembly  (P/N  3A3259-3); 
and  adding  a  charge  fitting  on  the 
reservoir  safety  plug  assembly  to  allow 
for  bottle  charging  after  the 
modifications  described  above  have 
been  accomplished. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modifying  the  stretched  upper 
deck  evacuation  slide  by  relocating  the 
elastic  cord  "bungee  strap"  attachment 
point  and  shortening  the  elastic  cord; 
modifying  the  regulator  assembly;  and 
replacing  the  turbo  fan  flapper  retaining 
roll  pins.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

Operators  should  note  that  this 
proposed  AD  is  applicable  to  the 
manufacturer  of  the  airplane  model  on    ' 
which  the  evacuation  slides  are 
installed,  rather  than  to  the 
manufacturer  of  the  slide.  The  FAA's 
general  policy  is  that,  when  an  unsafe 
condition  results  from  the  installation  of 
an  appliance  or  other  item  that  is 
installed  in  only  one  particular  make 
and  model  of  aircraft,  the  AD  is  issued 
so  that  it  is  applicable  to  the  aircraft, 
rather  than  the  item.  The  reason  for  this 
is  simple:  Making  the  AD  applicable  to 
the  airplane  model  on  which  the  item  is 
installed  ensures  that  operators  of  those 
airplanes  will  be  notified  directly  of  the 
unsafe  condition  and  the  action 
required  to  correct  it.  While  it  is 
assumed  that  an  operator  will  know  the 
models  of  airplanes  that  it  operates. 
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there  is  a  potential  that  the  operator  v«ll 
not  know  or  be  aware  of  specific  items 
that  are  installed  on  its  airplanes. 
Therefore,  calling  out  the  airplane 
model  as  the  subject  of  the  AD  prevents 
"unknowing  non-compliance"  on  the 
part  of  the  operator. 

(The  FAA  recognizes  that  there  are 
situations  when  an  unsafe  condition 
exists  in  an  item  that  is  installed  in 
many  different  aircraft.  In  those  cases, 
the  FAA  considers  it  impractical  to 
issue  AD'S  against  each  aircraft;  in  fact, 
many  times,  the  exact  models  and 
numbers  of  aircraft  on  which  the  item 
is  installed  may  not  be  known. 
Therefore,  in  those  situations,  the  AD  is 
issued  so  that  it  is  applicable  to  the 
item;  furthermore,  those  AD's  usually 
indicate  that  the  item  is  known  to  be 
installed  on,  but  not  limited  to,  various 
aircraft  models.) 

There  are  approximately  900 
BFGoodrich  stretched  upper  deck 
evacuation  slides  of  the  affected  design 
installed  on  Boeing  Model  747  series 
airplanes  worldwide.  The  FAA 
estimates  that  100  of  these  slides  are 
installed  on  airplanes  of  U.S.  registry 
that  would  be  affected  by  this  proposed 
AD.  It  would  take  approximately  4.5 
work  hours  per  slide  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hoiu-. 
Required  parts  would  cost 
approximately  $1,402  per  slide 
assembly.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$167,200,  or  $1,672  per  slide. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

Boeing:  Docket  94-NM-153-AD. 

Applicability:  Model  747-300  and  -400 
series  airplane's  equipped  with  BFGoodrich 
stretched  upper  deck  evacuation  slides,  part 
number  (P/N)  7A1323-1,  -2.  -3,  -4,  -105, 
-106,  -107,  -108.  -109,  or -110;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  air  pressure  or  non- 
inflation  of  the  inflation  tubes  of  an 
evacuation  slide,  which  could  impede  the 
evacuation  of  passengers  from  the  airplane 
during  an  emergency,  accomplish  the 
following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD.  modify  the  BFGoodrich 
stretched  upper  deck  evacuation  slide,  P/N 
7Al323-(    ),  in  accordance  with  the 
Accomplishment  Instructions  of  BFGoodrich 
Service  Bulletin  7A1323-25-266,  Revision  1, 
dated  September  30, 1994. 

Note  1:  Installation  of  the  "product 
improvements,"  specified  in  paragraph  2.J.  of 
the  Accomplishment  Instructions -of  i  he 
service  bulletin,  is  not  required  by  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through  • 
an  appropriate  FAA  Principal  Mairrtenence 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  naethods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  23. 1994. 
Dairell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-29438  Filed  11-29-94;  8:45  am) 
BLUNQ  CODE  491»-13-il 


14  CFR  Part  39 

[Doctot  No.  94-SW-02-AD] 

Airwrorthiness  Directives;  Schweizer 
Aircraft  Corporation  and  Hughes 
Helicopters,  inc.  Model  269 A,  269A-1, 
269B,  269C.  and  TH-55A  Series 
Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  air\\'orthiness 
directive  (AD),  applicable  to  Schweizer 
Aircraft  Corporation  and  Hughes 
Helicopters.  Inc.  Model  269 A.  269A-1. 
269B,  269C,  and  TH-55A  series 
helicopters  with  certain  main  rotor  (M/ 
R)  drive  shafts  installed,  that  currently 
requires  a  one-time  radiographic 
inspection  or  a  non-destructive 
inspection  of  certain  M/R  drive  shafts 
for  cracks,  distortion,  corrosion,  or  other 
surface  damage,  at  specified  time 
intervals  or  upon  the  occurrence  of 
specified  conditions.  This  action  would 
require  the  same  inspections  as  the 
previous  AD.  but  would  expand  the 
applicability  of  certain  inspections  to 
additional  models  of  the  affected 
helicopters  and  would  exclude  certain 
M/R  drive  shafts  from  certain 
inspections.  This  proposal  is  prompted 
by  a  reevaluation  of  the  previous  AD  as 
a  result  of  a  comment  suggesting  the 
need  to  expand  the  applicability  of 
certain  inspections  to  additional  models 
of  the  affected  helicopters  and  to 
exclude  certain  M/R  drivf  shafts  from 
certain  inspections.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  M/R  drive  shaft,  separation  of  the 
M/R  from  the  helicopter,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
January  30. 1995. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  94-SW-02-AD,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Schweizer  Aircraft  Corporation,  P.O. 
Box  147,  Ehnira,  New  York  14902.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Coimsel,  2601  Meacham  Boulevard, 
Room  663.  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rajrmond  J.  O'Neill,  Aerospace 
Engineer,  New  York  Aircraft 
Certification  Office,  ANE-170,  FAA. 
New  England  Region,  181  South 
Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York  11581,  telephone 
(516)  791-7422,  fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commuinications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  _J' 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-SW-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-SW-02-AD,  2601  Meacham  Blvd., 
Room  663.  Fort  Worth,  Texas  76137. 

Discussion 

On  July  13, 1993,  the  FAA  issued  AD 
93-14-06,  Amendment  39-8630  (58  FR 
53120.  October  14, 1993),  to  require 
either  a  radiographic  or  a  non- 
destructive inspection  of  certain  main 
rotor  (M/R)  drive  shafts  for  cracks, 
distortion,  corrosion,  or  other  surface 
damage.  That  action  was  prompted  by 
an  accident  resulting  from  a  structural 
failure  of  a  drive  shaft  and  reports  of 
stress  concentrations  caused  by  deep 
manufacturing  tooling  marks  on  the 
inside  surface  of  the  drive  shaft.  That 
condition,  if  not  corrected,  could  result 
in  structural  failure  of  the  M/R  drive 
shaft,  separation  of  the  M/R  from  the 
helicopter,  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD.  a 
commenter  states  that  the  FAA 
incorrectly  required  inspections  of 
replacement  drive  shafts  with  serial 
number  prefixes  of  "SZ"  or  "ZS".  The 
drive  shafts  with  serial  numbers 
containing  the  "SZ"  and  "ZS"  prefixes 
were  excluded  from  the  requirements  of 
paragraph  (a)  of  that  AD  and  should  . 
have  been  excluded  from  the 
requirements  of  paragraph  (b).  but  were 
not.  Also,  in  paragraph  (a)(3)  of  the  AD, 
the  commenter  states  that  the  FAA 
incorrectly  limited  the  applicability  of 
the  inspection  requirements  to  the 
Model  269C  helicopter  for  inspection  of 
those  M/R  drive  shafts  with  serial 
numbers  S1112  and  higher.  It  is  the 
commenter's  position  that  the 
inspection  required  by  paragraph  (a)(3) 
should  apply  to  all  M/R  drive  shafts 
with  serial  numbers  S1112  and  higher 
installed  on  any  Model  269  series 
helicopters,  and  should  not  be  limited 
to  those  installed  on  the  Model  269C  as 
was  stated  in  that  AD.  The  FAA  agrees 
with  the  commenter  and  is  hereby 
proposing  to  supersede  AD  93-14-06  to 
incorporate  the  recommended  changes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Schweizer  Aircraft 
Corporation  and  Hughes  Helicopters, 
Inc.  Model  269A,  269A-1.  269B.  269C. 
and  TH-55A  series  helicopters  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  93-14-06  to 
require  a  one-time  radiographic 
inspection  or  a  non-destructive 
inspection  of  the  applicable  M/R  drive 
shafts  of  all  Model  269  series 


hehcopters.  The  proposed  AD  would 
also  change  paragraph  (b)  of  AD  93-14- 
06  to  exclude  those  replacement  drive 
shafts  having  an  "SZ"  or  "ZS"  prefix 
from  mandatory  ins{)ections  prior  to 
their  installation. 

The  FAA  estimates  that  1364 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  10  work 
hours  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $818,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined,  that  this 
proposal  would  not  have  sufficient 
federalisni  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  App.  1354(a).  1421 
and  1423; «  U.S.C.  106(g):  and  14  CFR 
11.89. 


§39.13    [Anwnded) 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8630,  (58  FR 
53120,  October  14. 1993}  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Schweizer  Aircraft  Corporation  and  Hughes 
Helicopters  Inc.;  Docket  Na  »4-SVV-02- 
AD.  Supersedes  AD  93-14-06. 
Amendment  39-6630. 
Applicability:  Model  269A,  26gA-l.  269B. 
269C,  and  TH-55A  series  helicopters,  with 
main  rotor  (M/R)  drive  shafts,  part  numbers 
(P/N)  269A5305-3  and  269A5305-11.  except 
those  M/R  drive  shafts  having  a  serial 
number  with  a  prefix  of  "SZ"  or  "ZS". 
installed,  certincated  in  any  categor>'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  "failure  of  the  M/R 
drive  shaft,  separation  of  the  M/R  from  the 
helicopter,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Inspect  the  M/R  drive  shaft  for  cracks, 
distortion,  corrosion,  or  other  surface 
damage,  using  either  the  radiographic 
inspection  procedure  or  the  non-destructive 
inspection  procedure  in  accordance  with  Part 
I  of  Schweizer  Service  Bulletin  B-255.1  (SB), 
dated  February  1, 1993.  Conduct  this 
inspection  at  the  time  intervals  and  under  the 
conditions  stated  in  the  following; 

(1)  Inspect  M/R  drive  shafts  with  serial 
numbers  (S/N)  SOOOl  through  Sllll.  and 
any  drive  shaft  without  an  "S"  prefix  on  the 
S/N.  having  less  than  1,100  hours  lime-in- 
service  (TIS)  on  the  effective  date  of  this 
AD— 

(i)  At  the  next  removal  of  the  drive  shaft; 

(ii)  Within  the  next  600  hours  TIS; 

(iii)  Prior  to  attaining  1,200  hours  total  TIS; 
or 

(iv)  Within  1  year  af»er  the  effective  date 
of  this  AD,  whichever  occurs  first. 

(2)  Inspect  M/R  drive  shafts  with  S/N 
SOOOl  through  Sllll.  and  any  drive  shaft 
without  an  "S"  prefix  on  the  S/N  with  1.100 
hours  or  more  TIS  on  the  effective  date  of 
this  AD— 

(i)  Within  the  next  100  hours  TIS;  or 
(ii)  At  the  next  removal  of  the  drive  shaft; 
or 

(iii)  Within  1  year  after  the  effective  date 
of  this  AD.  whichever  occurs  first. 

(3)  Inspect  M/R  drive  shafts  with  S/N 
S1112  and  higher,  regardless  of  the  number 
of  the  total  hours  TIS  on  the  efTe<  live  date 
of  this  AD— 

(i)  Within  the  next  25  hours  TIS; 
(ii)  At  the  next  removal  of  the  drive  shaft; 
or 

(iii)  Within  1  year  after  the  effective  date 
of  this  AD,  whiche\'er  occurs  first. 

(4)  Inspect  the  M/R  drive  shaft  before 
further  flight  if  M/R  vibrations  occur  that 
cannot  be  corrected  with  track  and  balance 
procedures,  or  if  .M/R  Uack  and  balance 
procedures  are  required  more  than  once 
within  a  25-hour  TlSlnterval. 

(b)  Inspect  any  replacement  M/R  drive 
shaft,  except  those  that  have  a  serial  number 
with  a  prefix  of  "SZ"  or  "ZS".  prior  to 
installation  in  accordance  with  the 
procedures  in  Part  I  of  the  SB.  dated  Februar\' 
1. 1993. 


(c)  Replace  any  unairworthy  M/R  drive 
shaft  with  an  airworthy  M/R  drive  shaft 
before  further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector. 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  New  York  Aircraft 
Certification  Office. 

Nuie:  Inlormation  concerning  ibe  exi£tt:n(;e 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(e)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  only  for  those  helicopters 
that  do  not  exhibit  M/R  vibrations  due  to 
uncorrected  out-of-track  or  out-of-balance 
conditions  specified  in  pwragraph  (aW4)  of 
this  AD.  The  special  flight  permit  allows 
flight  of  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  Novemhfr 
23,  1994. 

James  D.  Erickson, 

Manager.  Rotorcraft  Directorate,  Aircmfl 

Certification  Service. 

(PR  Doc.  94-25912  FUed  11-29-94;  8:45  am) 

BILLING  CODE  491»-1>^ 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-33] 

Proposed  Establishment  of  Class  E 
Airspace  Areas;  Mollne,  JL,  Springfield, 
IL,  Grand  Rapids,  Ml,  and  South  Bend. 
IN 

agency:  The  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTK)N:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  1  > 
establish  Class  E  airspace  areas  at  Quad- 
City  Airport,  Moline,  IL.  Capital  Airport 
Springfield,  IL.  Kent  County 
International  Airport.  Grand  Rapids,  Ml 
and  Michiana  Regional  Transportation 
Center  Airport.  South  Bend.  IN. 
Presently,  these  areas  are  designated  af 
Class  C  airspace  when  the  assoc-i.-ito«J 
control  towets  are  in  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  located  at  these  airports  are 
closed.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (JFR) 
operations  v\  hen  these  control  towers 
are  closed. 

DATES:  Comments  must  be  rw:oivi?«J  da 
or  before  December  15. 1994. 


61300       Federal  Register  /  Vol.  59,  No.  229  /  Wednesday,  November  30,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  229  /  Wednesday.  November  30.  1994  /  Proposed  Rules 


61301 


ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-AGL-33,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration.  2300  E.  Devon  Avenue, 
Des  Plaines,  Illinois.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Air  Traffic 
Division.  System  Management  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffi^y  L.  Griffith,  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (708) 294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-33".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination.in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-220. 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Moline,  IL, 
Springfield,  IL,  Grand  Rapids,  MI,  and 
South  Bend,  IN.  Currently  these 
airspace  areas  are  designated  as  Class  C 
when  the  associated  control  towers  are 
in  operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Quad-City  Airport, 
Moline,  IL.  Capital  Airport,  Springfield, 
IL,  Kent  County  International  Airport, 
Grand  Rapids,  MI,  and  Michiana 
Regional  Transportation  Center  Airport, 
South  Bend,  IN.  when  the  control 
towers  are  closed.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  IFR  operations  at 
these  airports  when  these  control  towers 
are  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9B  dated  July  18, 1994.  and 
effective  September  16. 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regylatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 


navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  IL  E2  Moline,  IL  [New] 

Moline.  Quad-City  Airport,  IL 
(Lat.  41''26'56"  N..  long.  90''30'24"  W.) 
Within  a  5-mile  radius  of  the  Quad-City 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to   ' 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AGL  EL  E2  Springfield,  IL  [New] 

Springfield,  Capital  Airport,  IL 

(Lat.  39''50'38"  N..  long.  89''40'39"  W.) 
Within  a  5-mile  radius  of  the  Capital 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

AGL  MI  E2  Grand  Rapids,  MI  [New] 

Grand  Rapids,  Kent  County  International 
Airport,  MI 
(Ut.  42''52'58"  N.,  long.  85''31'26"  W.) 
Within  a  5-mile  radius  of  the  Kent  County 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 


thereafter  be  continuously  published  in  the 
Airport/Fppility  Directory. 


AGL  IN  EZ  South  Bend,  IN  [New] 
South  Bend,  Michiana  Regional 

Transportation  Center  Airport.  IN 
(Ut.  41''42'32" N.,  long.  Be'igo?"  W.) 
Within  B  5-mile  radius  of  the  Michiana 
Regional  Airport,  excluding  that  airspace 
within  a  1-mile  radius  of  the  Chain-O-Lakes 
Airport,  and  excluding  that  airspace  1  mile 
either  side  of  the  214°  bearing  from  the 
Chain-O-Lakes  Airport  to  the  5-mile  radius  of 
the  Michiana  Regional  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Des  Plaines.  Illinois  on  November 
8. 1994. 

Jefi&iey  L.  Gri£Sth, 

Acting  Manager,  Air  Traffic  Division. 

[FR  Doc.  94-29476  Filed  11-29-94;  8:45  am] 
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[Airspace  Docket  No.  94-^GL-34] 

Proposed  Modification  of  Class  E 
Airspace;  Wiiliston,  NO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  area  at 
Slouhn  Field  International  Airport, 
Wiiliston,  ND.  to  accommodate  existing 
Standard  Instrument  Approach 
Procedures  (SIAPs)  to  the  airport.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  January  9. 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel.  AGL-7.  Rules 
Docket  No.  94-AGI^34.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  nonnal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch,  Federal  Aviation 


IMI 


Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (708) 294-7468. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripficate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-34."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  AU  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  IlUnois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  smnmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  hiquiry 
Center,  APA-220,  800  Independence 
Avenue.  S.W..  Washington,  DC  20591, 
or  by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E  airspace  area  at 
Sloulin  Field  hitemational  Airport, 
Wiiliston.  ND,  to  accommodate  existing 
SIAPs  to  the  airport.  The  intended  effect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instnunent  approach 
procedures  in  instnunent  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  Aeronautical  maps 
and  charts  would  reflect  the  defined 
area  which  would  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  pubhshed  in  Paragraph  6002  of  FAA 
Order  7400.9B  dated  July  18. 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cturent.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  effect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promidgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.,  1950- 
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1963  Cranp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  6002    CJass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

•  •         •         •         •       .     • 

AGL  ND  E2  WUlistoo.  ND  (Revised) 
VVilliston.  Siouiin  Field  International 
Airport.  ND 
(Lat.  48°  10*41"  N..  long.  103°  38'32"  W.) 
Wiiliston  VORTAC 
(Lat.  48*  IS'IZ"  N..  long.  103°  4502"  W.) 
Within  a  4.1-niile  radius  of  the  Siouiin 
Field  International  Airport,  and  within  1.6 
miles  each  side  of  the  Wiiliston  VORTAC 
135°  radial,  extending  from  the  4.1-mile 
radius  to  5.9  miles  southasst  of  the  airport, 
and  within  1.8  miles  each  side  of  the  124* 
bearing  from  the  airport,  extending  from  the 
4.1-mile  radius  to  5.6  miles  southeast  of  the 
airport,  and  within  1.3  miles  each  side  of  the 
Wiiliston  VORTAC  13r  and  317°  radials. 
extending  from  the  4.1-mile  radius  to  6.3 
miles  northwest  of  the  airport. 

•  *         *         •         * 

'-    Issued  in  Des  Plaines,  Illinois,  on 
November  14. 1994. 
Roger  Wall. 

Manager.  Air  Traffic  Division. 
|FR  Doc.  94-29475  Filed  11-29-94.  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  111 

Manufacture,  Distribution,  and  Use  of 
Postage  Meters 

agency:  Postal  Service. 

ACTION:  Notification  of  public  meeting 

on  proposed  rule. 

summary:  The  Postal  Service  will  be 
proposing  new  regulations  on  the 
manufacture,  distribution,  and  use  of 
postage  meters.  These  regulations  will 
appear  for  review  and  comment  in  an 
upcoming  Federal  Register  notice.  The 
proposed  changes  to  existing  regulations 
cover  new  management  controls, 
security  measures  for  tlie  proper 
payment  of  postage,  and  a  clarification 
of  the  responsibilities  of  meter 
manufacturers  and  meter  licensees.  A 
public  meeting  will  be  held  to  review 
the  proposed  regulations  and  to  give  all 
interested  parties  an  opportunity  to 
(oiiiment. 

GATES:  December  13.  1994.  9  a.m.  to 
i2.:<0p.ra. 


ADDRESSES:  Crystal  City  Gateway 

Marriott  Hotel.  1700  Jefferson  Davis 

Highway,  Arlington.  VA.  telephone 

(703) 920-3230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Stankosky.  (202)  268-5311. 

SUPPt^MENTARY  INFORMATION:  Interested 

parties  are  requested  to  notify  Terry 

Goss,  Mailing  Systems  Development. 

(202)  268-5313.  by  December  8  if  they 

plan  to  attend.  Those  individuals  who 

do  not  notify  Ms.  Goss  will  be  admitted 

on  a  space-available  basis. 

Staalejr  F.  Mires, 

Chief  Courtsef,  Legislative. 

|FR  Doc.  94-29500  Filed  11-29-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300372;  FRL-4921-6] 
RIN  2070-nAC18 

Acrylamide-Potasslum  Acrylate-Acrytic 
Acid  Copolymer,  Crosslinked; 
Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

StJMMARY:  This  document  proposes  to 
establish  an  exemption  fi-om  the 
requirement  of  a  tolerance  for  residues 
of  acrylamide-potassiimi  acrylate-acryUc 
acid  copolymer,  cross-linked  (CAS  Reg. 
No.  31212-13-2),  when  used  as  an  inert 
ingredient  (carrier)  in  pesticide 
formidations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest.  Kelly  Products.  Inc..  requested 
this  proposed  rule. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
3003721.  must  be  received  on  or  before 
December  30. 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132, 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
will  be  included  in  the  pubhc  docket  by 
EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Levine,  Registration  Support  Branch, 
Registration  Division  (7505W), 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  niunber: 
2800  Crystal  Drive,  North  Tower,  6th 
Floor.  Arlington.  VA  22202.  (703)-308- 
8393. 

SUPPLEMENTARY  INFORMATION:  Kelly 
Products.  Inc..  P.O.  Box  1508.  4132 
Highway  278.  NW.,  Covington.  GA 
30209,  submitted  pesticide  petition  (PP) 
4E4348  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a(e)),  propose  to  amend  40  CFR 
180.1001(c)  by  estabhshing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylamide- 
potassiimi  acrylate-acrylic  acid 
copolymer,  cross-linked  (CAS  Reg.  No. 
31212-13-2),  when  used  as  an  inert 
ingredient  (carrier)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents: 
and  emulsifiers.  The  term  "inert"  is  not 
to  imply  nontoxicity;  the  ingredient  may 
or  may  not  be  chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22.  1987 
(52  FR  13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  m  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 


minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 
deseribed  below,  for  acrylamide- 
potassium  acrylate-acrylic  acid 
copolymer,  crosslinked,  will  need  to  be 
submitted.  The  rationale  for  this 
decision  is  described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  Uttle  is 
known.  The  Agency  beUeves  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Acrylamide-potassium  acrylate-acrylic 
acid  copolymer,  cross-linked,  conforms 
to  the  definition  of  a  polymer  in  40  CFR 
723.250(b)(ll)  and  meets  the  following 
criteria  that  are  used  to  identify  low-risk 
polymers. 

1.  The  minimiun  number-average 
molecular  weight  of  acrylamide- 
potassium  acrylate-acrylic  acid 
copolymer,  crosslinked,  is  estimated  to 
be  approximately  1,000.000.  Substances 
with  molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  sldn,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  tract.  Chemicals 
not  absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Acrylamide-potassium  acrylate- 
acryUc  acid  copolymer,  cross-linked,  is 
not  a  cationic  polymer,  nor  is  it 
reasonably  expected  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 


3.  Acrylamide-potassium  acrylate- 
acrylic  acid  copolymer,  cross-linked, 
does  not  contain  less  than  32.0  percent 
by  weight  of  the  atomic  element  carbon. 

4.  Acrylamide-potassium  acrylate- 
acrylic  acid  copolymer,  cross-linked, 
contains  as  an  integral  part  of  its 
coposition  the  atomic  elements  carbon, 
hydrogen,  nitrogen,  and  oxygen. 

5.  Acrylamide-potassium  acrylate- 
acrylic  acid  copolymer,  cross-Unked, 
does  not  contain  as  an  integral  part  of 
its  composition,  except  as  impurities, 
any  elements  other  than  those  listed  in 
40  CFR  723.250(d)(3)(ii). 

6.  Acrylamide-potassium  acrylate- 
acryhc  acid  copolymer,  cross-Hnked,  is 
not  a  biopol3mier,  a  synthetic  equivalent 
of  a  biopolymer,  or  a  dervative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  Acrylamide-potassium  acrylate- 
acryhc  acid  copolymer,  cross-linked,  is 
not  manufactured  from  reactants 
containing,  other  than  impurities, 
halogen  atoms  or  cyano  groups.  • 

8.  Acrylamide-potassium  acrylate- 
acrylic  acid  copolymer,  cross-linked, 
does  not  contain  a  reactive  functional 
group  that  is  intended  or  reasonably 
expected  to  imdergo  further  reaction. 

9.  Acrylamide-potassium  acrylate- 
acryhc  acid  copolymer,  cross-linked,  is 
neither  designed  nor  reasonably 
expected  to  substantially  degrade, 
decompose,  or  depolymerize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful,  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  imder  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein,  may 
request  within  30  days  after  the 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 


Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-3003721.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirement  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4. 1981  (46  FR  24950). 

List  of  Subject  in  40  CFR  Part  1 80 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Processed  foods.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  15, 1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

Part  180— [Amended] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(c)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


(c) 


Inert  ingredients 


Limits 


Uses 


Acrylamide  potassium  acrylate-acrylic  acid  copolymer, 
crosslinked  (CAS  Reg.  No.  31212-13-2).  minimum 
number  average  molecular  weight  1 ,000,000. 


Carrier. 


IMI 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  15 

[ET  Docket  No.  94-124;  FCC  94-273] 

Use  of  Radio  Frequencies  At>ove  40 
GHz  for  New  Radio  Applications 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  (Notice)  proposes  to  open  for 
commercial  development  and  use  a 
portion  of  the  "millimeter  wave" 
frequency  bands  above  40  GHz.  This 
proposal  is  necessary  because  the 
existing  FCC  rules  generally  do  not 
permit  operation  above  40  GHz.  Recent 
advances  in  technology  indicate  that 
commercial  use  of  these  frequencies  is 
feasible.  The  Commission  believes  the 
proposals  set  forth  in  the  Notice  will 
stimulate  new  applications  of  radio 
technology  for  the  American  public, 
facilitate  technology  transfer  from  the 
militar)'  sector,  and  create  opportunities 
for  economic  growth  and  jobs. 

DATES:  Comments  must  be  submitted  on 
or  before  January  30,  1995  and  reply 
comments  on  or  before  March  1,  1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  N.W.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  send  an  electronic  mail  message 
via  the  internet  to  mmwaves@fcc.gov,  or 
contact  either  Dr.  Michael  J.  Marcus. 
Office  of  Engineering  and  Technology. 
(202)  653-ailO  or  Richard  Engelman. 
OfHce  of  Engineering  and  Technology, 
dt  (202)  653-6289. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
94-124,  FCC  94-273.  adopted  October 
20.  1994,  and  released  November  8. 
1994.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
(luring  normal  business  Hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street.  N.W..  Washington.  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor,  international 
I'ranscription  Services,  Inc.,  at  (202) 
J'.r.7-3800,  2100  M  Street,  N.W.,  Suite 
1 10.  Washington.  DC  20037. 
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Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  is  proposing  to 
open  for  commercial  development  and 
use  a  portion  of  the  millimeter  wave 
frequency  bands  above  40  GHz.  In 
particular,  the  Commission  proposes  to 
make  available  a  total  of  16  GHz  of 
spectrum  in  the  frequency  range 
between  47.2  and  153  GHz  on  a  shared 
basis  with  existing  and  future 
government  users.  The  Commission  also 
proposes  to  make  available  2  GHz  of 
Spectrum  in  the  40.5-42.5  GHz  band  for 
non-government  users. 

2.  These  new  frequency  bands  will 
permit  the  development  of  short-range 
wireless  radio  systems  with 
communications  capacities  approaching 
that  now  achievable  only  with  coaxial 
and  optical  fiber  cable.  Such  systems 
could  support  many  short-range 
applications  that  require  very  high 
bandwidth  or  data  transfer  rates.  Uses 
could  include  applications  involving 
the  National  Information  Infrastructure 
(Nil):  educational  or  medical 
applications  such  as  remote  wireless 
access  to  libraries  or  other  informational 
databases;  and  non-communications 
uses  such  as  automobile  radar  systems 
to  avoid  collisions.  The  proposed  rules 
provide  for  the  operation  of  such 
systems  on  both  a  licensed  and  an 
unlicensed  basis.  The  Commission  is 
also  proposing  technical  standards  for 
millimeter  wave  band  equipment  and 
operation. 

3.  All  of  the  spectrum  above  40  GHz, 
with  the  exception  of  the  40.5-42.5  GHz 
band,  several  Amateur  Radio  Service 
allocations,  and  a  Government  satellite 
allocation,  is  allocated  on  a  shared  basis 
to  government  and  non-government  use. 
and  most  of  the  bands  that  the 
Cormnission  is  proposing  to  open  for 
commercial  use  will  continue  to  be 
available  for  existing  and  future 
goverrmient  use.  Thus,  in  cooperation 
with  the  Department  of  Commerce's 
National  Telecommunications 
Information  Administration  (NTIA).  the 
Commission  is  proposing  twelve 
frequeitcy  bands  in  the  region  of  the 
spectrum  from  47  GHz  to  153  GHz  for 
potential  use  by  new  millimeter  wave 
technologies.  I'hese  frequency  bands 
are:  47.2-48.2  GHz.  59.0-64.0  GHz. 
71.0-72.0  GHz.  76.0-77.0  GHz.  84.0- 
85.0  GHz.  94.7-95.7  GHz,  103.0-104.0 
GHz,  116.0-117.0  GHz,  122.0-123.0 
GHz,  126.0-127.0  GHz,  139.0-140.0 
GHz,  and  152.0-153.0  GHz.  The 
Commission  is  also  proposing  to  permit 
commercial  use  in  the  40.5—42.5  GHz 
band  which  is  afready  allocated  entirely 
to  nongovernment  use. 


4.  The  Commission  is  tentatively 
proposing  an  approximately  even 
division  of  available  spectrum  between 
licensed  and  unlicensed  users,  with 
unlicensed  users  further  divided 
between  general  unlicensed  devices  and 
unlicensed  vehicular  radar  systems. 

5.  The  extremely  limited  propagation 
range  of  the  59-64  GHz-band,  as  well  as 
higher  millimeter  wave  frequency 
bajids,  suggests  that  major  {>ortions  of 
those  bands  be  designated  for  general 
use  by  unlicensed  devices.  Therefore, 
the  Commission  is  proposing  to  provide 
the  following  frequency  bands  for 
unlicensed  operations  under  Part  15  of 
our  rules:  59-64  GHz.  71.5-72.0  GHz. 
84.5-85.0  GHz.  103.5-104.0  GHz. 
116.5-117.0  GHz,  122.5-123.0  GHz. 
126.5-127.0  GHz,  and  152.5-153.0  GHz. 
This  would  provide  3.5  GHz  in  seven  of 
the  frequency  bands  and  5  GHz  in  an 
eighth  band,  for  a  total  of  8.5  GHz  for 
general  unlicensed  operaticMis. 

6.  Based  on  the  demand  for  licensed 
services  below  40  GHz,  the  Commission 
is  proposing  to  designate  all  of  the  40.5- 
42.5  GHz  band  and  virtually  all  of  the 
47.2-48.2  GHz  band  for  licensed  use. 
except  for  a  small  portion  that  would  be 
designated  for  vehicular  radar  use. 
Similarly,  the  Commission  is  proposing 
that  portions  of  the  bands  above  64  GHz 
that  are  not  designated  for  vehicular 
radar  use  be  designated  for  licensed  use. 
In  particular,  the  Commission  is 
proposing  to  provide  spectrum  for 
licensed  services  in  each  of  the 
following  bands:  40.5-42.5  GHz,  47.4- 
48.2  GHz.  71.0-71.5  GHz.  84.0-84.5 
GHz.  103.0-103.5  GHz.  116.0-116.5 
GHz.  122.0-122.5  GHz.  126.0-126.5 
GHz  and  152.0-152.5  GHz.  The  Notice 
proposed  that  the  licensing  rules  be 
contained  in  47  CFR  Part  21  and  that  the 
rules  be  similar  to  those  proposed  in 
Notice  of  Proposed  Rulemaking,  Order, 
Tentative  Decision  and  Order  on 
Reconsideration,  CC  Docket  No.  92-297. 
58  FR  6400. 

7.  The  Commission  is  proposing  to 
designate  three  of  the  millimeter  wave 
bands,  as  well  as  part  of  the  fourth  band, 
for  use  by  vehicular  radar  systems. 
These  bands  are:  47.2-47.4  GHz.  76.0- 
77.0  GHz.  94.7-95.7  GHz,  and  139.0- 
140.0  GHz. 

8.  The  Initial  Regulatory  Flexibility 
Analysis  is  contained  in  the  text  of  the 
Notice. 

9.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 
Sections  1.415  and  1.419,  interested 
parties  may  file  comments  on  or  before 
January  30, 1995  and  reply  comments 
on  or  before  March  1, 1995.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  and  four  copies  of  all 


comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  239, 1919  M  Street,  N.W., 
Washington,  D.C.  20554. 

10.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  Rules. 
See  generally  47  CFR  Sections  1.1202, 
1.1203,  and  1.1206(a). 

11.  For  further  information  on  this 
proceeding  please  send  an  electronic 

International  table 


mail  message  via  the  internet  to 
mmwaves@fcc.gov,  or  contact  either  Dr. 
Michael  J.  Marcus,  Office  of  Engineering 
and  Technology,  (202)  653-8110  or 
Richard  Engebnan,  Office  of 
Engineering  and  Technology,  at  (202) 
653-6289. 

ListofSabjects 

47  CFR  Part  2 

Communications  equipment.  Radio. 

47  CFR  Part  15 

Communications  equipment. 
Highway  safety.  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Title  47  of  the  Code  of  Federal 
Regulations,  Parts  2  and  15.  are 
proposed  to  be  amended  as  follows: 

United  States  taUe 


PART  a— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303,  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154. 154(i),  302.  303, 
303(r),  and  307.  unless  otherwise  noted. 

2.  In  §  2.106,  in  the  76-81  GHz  band 
revise  columns  4  and  6.  and  in  the  40.5- 
42.5  GHz,  47.2-50.2  GHz.  59-64  GHz. 
71-74  GHz.  84-86  GHz.  92-95  GHz,  95- 
100  GHz,  102-105  GHz,  116-126  GHz, 
126-134  GHz.  134-142  GHz.  and  151- 
164  GHz  bands,  revise  column  6.  to  read 
as  follows: 

§2.106    Table  of  f>«quency  allocations. 


Flegion  1 -allocation      Region  2-aiioca- 
GHz  tionQHz 


IMI 


(1 

(2) 

* 

40.&-42.5 

• 

BROADCAST- 

ING-SAT- 

ELLITE. 

/BROAOCAST- 

INGi 

Fixed. 

Mobile 

* 

47.2-50.2 

RXED. 

FIXED-SAT- 

ELLITE (Earth- 

to-space)  901. 

MOBILE  905 

904 

• 

59-64 

• 

FIXED 

INTER-SAT- 

ELLITE 

MOBILE  909 

RADIOLOCATION 

910 

911 

• 

Region  3-anoca- 
tionGHz 


(3) 


Government  Non-government 


FCC  use  designators 


Alkx:ation  GHz 
(4) 


Allocation  GHz 
(5) 


Rule  paft(s) 

m 


Special-use  fre- 
quencies 

f7) 


40.5-42.5 


US211 


47.2-50.2 

FIXED 

FIXED-SAT- 
ELLITE (Earth- 
to-spac8) 

MOBILE 

904US264 
US297 


5&-64. 
FIXED 
INTER-SAT- 

ELUTE 
MOBILE  909 


40.5-^2.5 

BROADCAST- 
ING-SAT- 
ELLITE. 

/BROADCAST- 
ING./ 

Fixed. 

Mobile 

US211 


47.2-50.2 

FIXED 

FIXED-SAT- 
ELLITE (Earth- 
to-space) 

MOBILE 

904  US264 
US297 


59-64. 
FIXED 
INTER-SAT- 

ELUTE 
MOBILE  909 


DOMESTIC  PUB- 
LIC FIXED  (21) 


RADIO  FRE- 
QUENCY DE- 
VICES (15) 

DOMESTIC  PUB- 
LIC FIXED  (21) 


RADIO  FRE- 
QUENCY DE- 
VICES (15) 


RADIOLOCATION     RADIOLOCATION 


910 
911 


910 
911 
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Region  1 -allocation 
GHz 


(1) 


71-74 


76-81 


84-86 


92-95 


95-100 


102-105 


Region  2-alloca- 
tionGHz 


(2) 


Region  3-alloca- 
tionOHz 


(3) 


FIXED 

FIXED-SAT- 
ELLITE (Earth- 
to-space) 

MOBILE 

MOBILE-SAT- 
ELLITE (Earttv 
to-space) 

906 


RADIOLOCATION 
Amateur 

Amateur-Satellite 
912 


FIXED 
MOBILE 

BROADCASTING 
BROADCASTING 

SATELLITE 
913 


FIXED 

FIXED-SAT- 
ELLITE (Earth- 
to-space) 

MOBILE 

RADIOLOCATION 

914 

MOBILE  902 

MOBILE-SAT- 
ELLITE 

RADIO- 
NAVIGATION 

RADIO- 
NAVIGATION 
SATELLITE 

Radiolocation. 

903    904 


FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

722 


United  States  tat)le 

FCC  use  < 

Jesignators 

Goverrvnent 

Non-government 

Rule  part(s) 

SpeciaJ-use  fre- 

Allocation GHz 

Allocation  GHz 

quencies 

(4) 

(5) 

(6) 

(7) 

• 

71-74 

• 

71-74 

• 

DOMESTIC  PUB- 

• 

FIXED 

FIXED 

LIC  FIXED  (21) 

FIXED-SAT- 

FIXED-SAT- 

RADIO FRE- 

ELLITE (Earth- 

ELLITE  (Earth- 

QUENCY  DE- 

to-space) 

to-space) 

VICES  (15) 

MOBILE 

MOBILE 

MOBILE-SAT- 

MOBILE-SAT- 

ELUTE (Earth- 

ELLITE  (Earth- 

to-space) 

to-space) 

US  270 

rtJS  270 

* 

76-81 

• 

76-81 

• 

RADIO  FRE- 

• 

RADIOLOCATION 

RADIOLOCATION 

QUENCY  DE- 

Space Research 

Amateur 

VICES  (15) 

(space-to- Earth) 

Amateur-Satellite 

Amateur  (97) 

912 

912 

• 

84-86 

• 

84-86 

* 
FIXED 

• 

DOMESTIC  PUB- 

FIXED 

MOBILE  BROAD- 

LIC FIXED  (21) 

MOBILE 

CASTING 

RADIO  FRE- 

BROADCAST- 

QUENCY DE- 

ING-SAT- 

VICES (15) 

ELLITE 

913    US211 

913    US211 

• 

92-95 

• 

92-95 

• 

RADIO  FRE- 

• 

FIXED 

FIXED 

QUENCY  DE- 

FIXED-SAT- 

FIXED-SAT- 

VICES (15) 

ELLITE  (Earth- 

ELLITE  (Earth- 

to-space) 

to-space) 

MOBILE 

MOBILE 

RADIOLOCATION 

RADIOLOCATION 

-    . 

914 

914 

95-100 

95-100 

RADIO  FRE- 

MOBILE 902 

MOBILE  902 

QUENCY  DE- 

MOBILE-SAT- 

MOBILE-SAT- 

VICES (15) 

ELLITE 

ELLITE 

RADIO- 

RADIO- 

NAVIGATION 

NAVIGATION 

RADIO- 

RADIO- 

NAVIGATION- 

NAVIGATION- 

SATELLITE 

SATELLITE 

Radiolocation 

Radiolocation 

903    904 

903    904 

• 

102-105 

• 

102-105 

• 

DOMESTIC  PUB- 

• 

FIXED 

FIXED 

LIC  FIXED  (21) 

FIXED-SAT- 

FIXED-SAT- 

RADIO FRE- 

ELLITE (space- 

ELLITE  (space- 

QUENCY  DE- 

to-Earth) 

to-Earth) 

VICES  (15)     . 

722    US211 

722    US211 
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FCC  use  designators 

Region  1-alh 

xation      Region  2-alloca- 
tionGHz 

Region  3-alloca- 
tionGHz 

Government 

Non-government 

Rulepartfs) 

Special-use  fre- 

GHz 

AJtocaCion  GHz 

ANocaionGHz 

quenctes 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

• 

116-126 

* 

EARTH  EXPLO- 

• 

♦ 

116-126 

• 

116-126 

• 

DOMESTIC  PUB- 

* 

RATION-SAT- 

EARTH EXPLO- 

EARTH  EXPLO- 

LIC  FIXED  (21) 

122.5  GHz  ±  500 

ELLITE  (pasr 

RATIOffSAT- 

RATION-SAT- 

RADIO  FRE- 

MHz: Industrial.. 

sive) 

ELUTE  (pas- 

ELUTE (pas- 

QUENCY DE- 

scienttiic and 

nXED 
fNTER-SAT- 
ELLITE 

sive) 
FIXED 
INlbR-SAT- 

sive) 
FIX^D 
INTER-SAT- 

VICES (15) 

medical  fre- 
quency. 

MOBILE  909 

■ 

ELLITE 
MOBILE.  909 
SPACE  RE- 
SEARCH (pas- 
sive) 

ELLITE 
MOBILE.  909 
SPACE  RE- 
SEARCH (pas- 
sive) 

722    915    916 

• 

722    915    916 
US21 1     US263 

722    915    916 
US211     US263 

126-134 

FIXED 

126-134 

126-134 

DOMESTIC  PUB- 

INTER-SAT- 

FIXED 

FIXED 

LIC  FIXED  (21) 

ELLITE 

INTER-SAT- 

INTER-SAT- 

RADIO  FRE- 

MOBILE 909 

ELLITE 

ELUTE 

QUENCY  DE- 

RADIOLOCATION 

y 

MOBILE.  909 

MOBILE.  909 

VICES  (15) 

910 

RADIOLOCATION 
910 

RADIOLOCATION 
910 

134-142 

MOBILE  902 

134-142 

134-142 

RADIO  FRE- 

MOBILE-SAT- 

MOBILE 902 

MOBILE  902 

QUENCY  DE- 

ELLITE 

MOBILE-SAT- 

MOBILE-SAT- 

VICES (15) 

RADK> 

ELLITE 

ELLITE 

NAVIGATION- 

RA0(O- 

RADIO- 

SATELUTE 

NAVIGATKDN 

NAVIGATION 

Radiolocation  ' 

RADtO- 
NAVIGAT^0^4- 
SATELLITE 

Radioiocation 

RADIO- 
NAVIGATION- 
SATELLIIfc 

903    917    918 

903    917    918 

903    917    918 

151-184 

• 

FIXED 

• 

• 

161-164 

151-164 

• 

DOMESTIC  PUB- 

• 

FIXED-SAT- 

FIXED 

FIXED 

LIC  FIXED  (21) 

ELLITE  (space- 

FIXED-SAT- 

FIXED-SAT- 

RADIO  FRE- 

to-Earth) 

ELLITE 

211 

ELUTE 
211 

QUENCY  DE-. 
VICES  (15) 

• 

• 

• 

• 

• 

• 

• 

3.  Sectioij  2.997  is  revised  to  read  as 
follows: 


§  2.997    Frequency  spectrum  to  be 
investigated. 

(a)  In  all  of  the  measurements  set  forth 
in  §§  2.991  and  2.993.  the  spectrum 
shall  be  investigated  from  the  lowest 
radio  frequency  signal  generated  in  the 
equipment,  without  going  below  9  kHz, 
up  to  at  least  the  frequency  shown 
below- 

(1)  If  the  equipment  operates  below  10 
GHz:  to  the  tenth  harmonic  of  the 
highest  fundamental  frequency  or  to  40 
C'.Hz.  whichever  is  lower. 

(2)  If  the  equipment  operates  at  or 

a  hove  10  GHz  and  below  30  GHz:  to  the 
!  fth  harmonic  of  the  highest 


fundamental  frequency  or  to  100  GHz, 
whichever  is  lower. 

(3)  If  the  equipment  operates  at  or 
above  30  GHz:  to  the  fifth  harmonic  of 
the  highest  fundamental  frequency  or  to 
200  GHz.  whichever  is  lower. 

(b)  Particular  attention  should  be  paid 
to  harmonics  and  subharmonics  of  the 
carrier  frequency  as  well  as  those 
ft-equencies  removed  from  the  carrier  by 
multiples  of  the  oscillator  frequencv. 
Radiation  at  the  frequencies  of 
multiplier  stages  should  also  be 
checked. 

(c)  The  amplitude  of  spurious 
emissions  which  are  attenuated  more 
than  20  dB  below  the  permissible  value 
need  not  be  reported. 

(d)  Unless  otherwise  specified, 
measurements  above  40.5  GHz  shall  be 


performed  using  a  minimum  resolution 
bandwidth  of  1  MHz. 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  Sec.  4.  302.  303.  304,  and  107 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154,  302,  303, 
304,  and  307. 

2.  Section  15.33  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 5.33    Frequency  range  of  radiated 
nteasurements. 

(a)  For  an  intentional  radiator,  tne 
spectrum  shall  be  investigated  from  the 
lowest  radio  frequency  signal  generated 
in  the  device,  without  going  below  9 
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kHz,  up  to  at  least  the  frequency  shown 
below: 

(1)  If  the  intentional  radiator  operates 
below  10  GHz:  to  the  tenth  harmonic  of 
the  highest  fundamental  frequency  or  to 
40  GHz,  whichever  is  lower. 

(2)  If  the  intentional  radiator  operates 
at  or  above  10  GHz  and  below  30  GHz: 
to  the  fifth  harmonic  of  the  highest 
fundainental  frequency  or  to  100  GHz. 
whichever  is  lower. 

(3)  If  the  intentional  radiator  operates 
at  or  above  30  GHz:  to  the  fifth 
harmonic  of  the  highest  fundamental 
frequency  or  to  200  GHz.  whichever  is 
lower. 

(4)  If  the  intentional  radiator  contains 
a  digital  device,  regardless  of  whether 
this  digital  device  controls  the  functions 
of  the  intentional  radiator  or  the  digital 
device  is  used  for  additional  control  or 
function  purposes  other  than  to  enable 
the  operation  of  the  intentional  radiator, 
the  frequency  range  shall  be 
investigated  up  to  the  range  specified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  or  the  range  applicable  to  the 
digital  device,  as  shown  in  paragraph 
(b)(1)  of  this  section,  whichever  is  the 
higher  frequency  range  of  investigation. 

*  •        •        •        • 

3.  Section  15.35  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§15.35    Measurement  detector  functions 
and  tiandwidths. 

•  •         «         *         « 

(b)  On  any  frequency  or  frequencies 
above  1000  MHz.  unless  otherwise 
stated,  the  radiated  limits  shown  are 
based  on  the  use  of  measurement 
instrumentation  employing  an  average 
detector  fimctions.  When  average 
radiated  emission  measurements  are 
specified  in  the  regulations,  including 


emission  measurements  below  1000 
MHz,  there  is  also  a  limit  on  the  radio 
frequency  emissions,  as  measured  using 
instrumentation  with  a  peak  detector 
function,  corresponding  to  20  dB  above 
the  maximum  permitted  average  limit 
for  the  frequency  being  investigated. 
Unless  otherwise  specified, 
measurements  above  1000  MHz  shall  be 
performed  using  a  minimum  resolution 
bandwidth  of  1  MHz.  Measurements  of 
AC  power  line  conducted  emissions  are 
performed  using  a  CISPR  quasi-peak 
detector,  even  for  devices  for  which 
average  radiated  emission 
measurements  are  specified. 

*  •        •        •        * 

4.  Section  15.205  is  amended  by 
adding  a  new  paragraph  (d)(4)  to  read  as 
follows: 

§  1 5.205    Restricted  t>ands  of  operation . 

*  •        •        *        • 

(d)*   *   * 

(4)  Any  equipment  operated  under  the 
provisions  of  §  15.253. 

5.  A  new  §  15.253  is  added  to  read  as 
follows: 

§  15.253    Operation  within  the  bands  47.2- 
47.4  GHz,  59.0-64.0  GHz.  71.5-72.0  GHz. 
76.0-77.0  GHz,  84.5-«5.0  GHz,  94.7-«5.7 
GHz.  103.5-104.0  GHz,  116.5-117.0  GHz, 
122.5-123.0  GHz,  126.5-127.0  GHz,  139.0- 
140.0  GHz  and  152.5-153.0  GHz. 

(a)  Operation  under  the  provisions  of 
this  section  is  not  permitted  on  aircraft. 

(b)  Operation  within  the  bands  47.2- 
47.4  GHz,  76.0-77.0  GHz,  94.7-95.7 
GHz  and  139.0-140.0  GHz  is  restricted 
to  devices  whose  primary  mode  of 
operation  is  as  a  vehicular-mounted 
field  disturbance  sensor.  The 
transmission  of  additional  information, 
such  as  data,  is  permitted  provided  the 


primary  mode  of  operation  is  as  a 
vehicular-mounted  field  disturbance 
sensor. 

(c)  The  radiated  emission  limits  above 
47.2  GHz  are  as  follows: 

(1)  The  power  density  of  any  emission 
within  the  bands  specified  in  this 
section  shall  not  exceed  200  nanowatts/ 
square  centimeter  at  3  meters,  except 
that  the  power  density  of  any 
transmitter  used  as  a  field  disturbance 
sensor  pursuant  to  paragraph  (b)  of  this 
section  shall  not  exceed  30  microwatts/ 
square  centimeter  at  3  meters  when  the 
vehicle  is  moving  at  a  minimum  rate  of 
one  kilometer/hour. 

(2)  The  power  density  of  any 
emissions  outside  the  bands  specified  in 
this  section  shall  not  exceed  2 
picowatts/ square  centimeter  at  3  meters. 

(3)  Fundamental  emissions  musl  be 
contained  within  the  frequency  bands 
specified  in  this  section  during  all 
conditions  of  operation.  Equipment  is 
presumed  to  operate  over  the 
temperature  range  -20  to  +50  degrees 
Celsius  with  an  input  voltage  variation 
of  85%  to  115%  of  rated  input  voUage, 
unless  justification  is  presented  to 
demonstrate  otherwise. 

(4)  The  limits  in  this  paragraph  are 
based  on  instrumentation  employing  an 
average  detector. 

(d)  Radiated  emissions  below  47.2 
GHz  shall  not  exceed  the  general  limits 
in  §  15.209.  The  provisions  in  §  15.35 
for  averaging  pulsed  emissions  and  for 
limiting  peak  emissions  apply.  Further, 
the  provisions  in  §  15.205  that  Hmit 
spurious  emissions  appearing  in  the 
restricted  bands  below  40  GHz  also 
apply. 

(FR  Doc.  94-29193  Filed  11-29-94;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  25, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  the  information  collection; 

(3)  Form  number(s)  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
frtim:  Department  Clearance  Officer. 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  D.C.  20250,  (202) 
690-2118.1 

Extension 

•  Forest  Sfetvice 
Volunteer  Application  for  Natural 

Resources  Agencies 
OF-301 
One-time  only 
Individuals  or  households;  58,100 

responses;  14,525  hours 
Donald  T.  Hansen  (703)  235-8855 

•  Agricultural  Marketing  Service 
Farmer's  Market  Questionnaire 
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TMD-6 

Every  2  years 

Small  businesses  or  organizations;  425 

responses;  34  hours 
Arthur  F.  Bums  (202)  720-8317 

New  Collection 

•  Food  and  Nutrition  Service 
Food  Security  Supplement  to  the 

Current  Population  Survey 
Annually 
Individuals  or  households;  58,000 

responses;  9.860  hours 
Margaret  Andrews  (703)  305-2115 

Reinstatement 

•  Federal  Grain  Inspection  Service 
Reporting  and  Recordkeeping 

Requirements  (USGSA  and  AMA  of 

46) 
Recordkeeping;  On  occasion;  Weekly; 

Monthly;  Semi-aimually; 
Annually 
State  or  local  governments;  Businesses 

or  other  for-profit;  Federal  agencies  or 

employees;  5,800.110  responses; 

1.364,214  hours 
George  WoUam  (202)  720-0292 

Reinstatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  1421  and  1434— General 
Regulations  Governing  Price  Supports 

CCC-64,  156.  601,  638,  665,  666,  666 
(Honey),  662,  677.  678,  679,  681,  681- 
1.  685.  687-1,  691,  699,  906,  906-A, 
907,  KC-350,  UCC-1  and  2 

On  occasion;  Annually 

Farms;  2, 103,360  responses;  514,061 
hours 

Margaret  Wright  (202)  720-8481 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  94-29504  Filed  11-29-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1995  Annual  Demographic 
Survey  -  Supplement  to  the  Current 
Population  Survey. 


Agency  Approval  Number:  0607- 
0354. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden:  23,442  hours. 

Number  of  Respondents:  58,000 
hours. 

Avg  Hours  Per  Response:  24  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  (Census)  conducts  the  An:iual 
Demographic  Survey  (ADS)  every  year 
in  March  as  a  supplement  to  the  Current 
Population  Survey,  tiensus,  the  Bureau 
of  Labor  Statistics  (BLS),  and  the 
Department  of  Health  and  Human 
Services  (HHS)  sponsor  this 
supplement.  In  the  ADS,  Census  collects 
information  in  the  areas  of  work 
experience,  migration,  personal  income 
and  noncash  benefits,  household 
noncash  benefits,  and  race.  BLS  and 
HHS  use  data  gathered  in  the  ADS  to 
determine  the  official  Government 
poverty  statistics. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
Room  10201.  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  November  25, 1994. 
Gerald  Tache. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  94-29513  Filed  11-29-94;  8:45  am] 
BILUNG  COOE  3510-07-F 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  Chicago  Board  of 
Trade  as  a  Contract  Market  in  Futures 
and  Options  on  Illinois  Soyt)ean  Yield 
Insurance,  Iowa  Com  Yield  Insurance, 
Kansas  Winter  Wheat  Yield  Insurance, 
and  North  Dakota  Spring  Wheat  Yield 
insurance 

AGENCY:  Commodity  Futures  Trading^ 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

summary:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
futures  and  futures  options  on  (1) 
Illinois  soybean  yield  insurance,  (2) 
Iowa  corn  yield  insurance,  (3)  Kansas 
winter  wheat  yield  insurance,  and  (4) 
North  Dakota  spring  wheat  yield 
insurance. 

The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  December  30,  1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CBT 
contract  markets  on  Illinois  soybean 
yield  insurance,  Iowa  com  jrield 
insurance,  Kansas  winter  wheat  yield 
insurance,  and  North  Dakota  spring 
wheat  yield  insurance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPt^MENTARV  rNFORMATlON:  Copies  of 
the  terms  and  conditions  will  be 
-available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-€31 4. 


Other  materials  submitted  by  the  CBT 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  shoidd  be  made 
to  the  FOI,  Privacy  and  Simshine  Act 
Comphance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBT,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581  by 
the  specified  date. 

Issued  in  Washington,  DC,  on  November 
22.1994. 

John  Mielke, 

Acting  Director. 

(PR  Doc.  94-29404  Filed  n-29-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Conunittee:  Araiy  Science  Board 
(ASB). 

Date  of  Meeting:  13. 14  December  1994. 

Time  of  Meeting:  1300-1700  ft  0800-1700, 
resp>ectively. 

Place:  Pentagon.  Washington,  DC. 

Agenda 

The  Army  Science  Board's  Ad  Hoc  Study 
on  "ASB  Space  and  Missile  D«»fense 
Organization"  will  have  its  It ickoff  meeting  at 
the  Pentagon  on  13  and  14  December.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C  Appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matter 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Herbert  J.  Gallagher, 

COL  GS,  Executive  Secretary. 

(FR  Doc.  94-29582  Filed  11-29-94:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement 

Library  Services  and  Construction  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  promulgation  of 
Federal  shares. 

SUMMARY:  Section  7(b)  of  the  Ubrary 
Services  and  Construction  Act.  Pub.  L. 
84-597.  as  amended  (20  U.S.C.  351  et 
seq],  requires  the  Secretary  of 
Education  to  promulgate  the  Federal 
share  for  each  State  every  second  fiscal 
year  beginning  with  fiscal  year  1971. 
The  Federal  shares  are  in  proportion  to 
the  State's  per  capita  income  and  range 
fi-om  33  to  66  percent.  Per  capita  income 
data  bom  the  E)epartment  of  Commerce 
for  the  years  1991.  1992.  and  1993  have 
been  used  to  establish  the  Federal 
shares  applicable  to  Titles  I  and  11  of  the 
Act.  The  Federal  shares  published  in  the 
table  below  are  effective  for  the  fiscal 
years  ending  September  30. 1996.  and 
September  30.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Klassen,  Director.  State  Programs 
Division,  Office  of  Educational  Research 
and  Improvement,  Room  402,  Capitol 
Place,  555  New  Jersey  Avenue,  N.W., 
Washington,  DC.  20208-5571, 
telephone  (202)  219-1303.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Dated:  November  23, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educattonal  Research 
and  Improvement. 


State 


Alat)ama 

Alaska , 

Arizona 

Arkansas 

California 

Colorado  

Connectrcut 

Delaware 

Fkjrida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts 


Federal 

stuire 

(percent) 


59.07 
44.40 
56.45 
61.71 
46.46 
48.60 
33.00 
47.47 
50.43 
53.99 
43.92 
58.35 
45.99 
54.40 
55.41 
52.29 
59.38 
60.48 
54.86 
42.11 
41.03 


State 


Mnhigan 

Minnesota ... 

Mississippi  . 

Missouri  „ „ 

Montana  ^ „ 

Nebraska  

Nevada  ._ 

New  Hampshire 

New  Jersey „. 

New  Mexico .... 

New  York 

North  Carolina  „ 

North  Dakota  „.. 

Ohio 

Oklahoma 

Oregon 

Perwisylvania  

Rhode  Island  

South  Caroltna 

South  Dakota 

Tennessee  

Texas „....., 

Utah 

Vermont , 

Virginia , 

Washington „ 

West  Virginia  

Wisconsin  „ 

Wyoming 

Distrk;t  of  Columbia 

Puerto  Rteo 

American  Sanwa  .... 
Northern  Marianas  .. 

Guam 

Virgin  Islands 

Patau 


Federal 

share 

(percent) 


50.99 
49.41 
65.09 
52.90 
58.76 
52.56 
45.62 
46.05 
35.47 
61.18 
4025 
55.64 
58.54 
52.96 
59.10 
53.46 
48.86 
49.36 
59.70 
56.96 
56.31 
5423 
61.42 
53.37 
48.02 
47.40 
61.45 
52.67 
52.68 
33.00 
66.00 
66.00 
66.00 
66.00 
66.00 
V) 


» For  fiscal  year  1996,  not  to  exceed  75%  of 
its  1995  level;  for  fiscal  year  1997,  not  to  ex- 
ceed 50%  of  its  1995  level;  and  in  fiscal  year 
1998  (and  final  year);  not  to  exceed  25%  of  its 
1 995  level.  The  decreasing  Federal  shares  re- 
flect the  provisions  of  the  Compact  of  Free  As- 
sociation t)ehveen  the  U.S.  and  Palau  and  is 
the  result  of  Presidential  Proclamation  6726 
dated  Septemt^er  27.  1994,  entitled  PLACING 
INTO  FULL  FORCE  AND  EFFECT  THE  COM- 
PACT OF  FREE  ASSOCIATION  WITH  THE 
REPUBLIC  OF  PALAU. 

[FR  Doc.  94-29399  Filed  11-29-94:  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Mo.  ER94-1181-001,  et  al.] 

Electric  Rate  and  Corporate  Regulation 
Filings;  C.C.  Pace  Energy  Services,  et 

November  il,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  C.C.  Pace  Energy  Services 

(Docket  No.  ER94-1 181-001 1 

Take  notice  that  C.C.  Pace  Energy 
Services  tendered  for  filing  on  October 


28, 1994.  certain  information  as 
required  by  the  Commission's  letter 
order  issued  July  25, 1994  in  Docket  No. 
ER94-1181-O00.  Copies  of  C.C.  Pace 
Resources,  Inc.'s  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

2.  Northern  States  Power  Company 
(Nfinnesota  Company) 

[Docket  No.  ER94-1622-000I 

Take  notice  that  on  November  15, 
1994,  Northern  States  Power  Company 
(Minnesota)  I"NSP-MN"],  tendered  for 
filing  an  amendment  to  its  filing  of  the 
Interconnection  and  Interchange 
Agreement  dated  September  17, 1993, 
between  NSP-MN,  Northern  States 
Power  Company  (Wisconsin)  [NSP-WI], 
and  Upper  Peninsula  Power  Company 
[UPPl. 

The  Interconnection  and  Interchange 
Agreement  provides  for  the  interchange 
of  electrical  power  and  energy  between 
the  parties  as  well  as  for  possible  future 
intercoimected  electrical  operation 
between  the  parties'  systems.  In  this 
amendment  to  the  filing.  NSP  has 
modified  its  service  schedules  for  Base 
Load  Service.  Peaking  Service.  Short 
Term  Power,  General  Purpose  Energy, 
and  Scheduled  Outage  Energy  and 
Emergency  Energy.  NSP  requests  the 
Commission  to  accept  the 
Intercormection  and  Interchange 
Agreement,  as  amended,  for  filing 
effective  date  to  October  1, 1994. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER94-1662-000) 

Take  notice  that  on  November  14, 
1994,  Central  Hudson  Gas  &  Electric 
Corporation  (CHC&E).  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Regulation  18  CFR,  as  an 
Initial  Rate  Schedule,  an  amendment  to 
its  Power  Sales  Tariff  whereby  Central 
Hudson  may  sell  capacity  and/or  energy 
to  electric  utilities,  as  the  parties  may 
mutually  agree  from  time  to  time.  The 
proposed  Tariff  requires  interested 
purchasers  to  enter  into  a  Service 
Agreement  with  Central  Hudson  before 
transactions  may  commence  under  this 
Tariff.  Service  imder  this  agreement  is 
requested  to  commence  on  November 
15, 1994. 

Central  Hudson  requests  that  its  Tariff 
be  accepted  for  filing  and  allowed  to 
become  effective  in  accordance  with  its 
terms  specified.  CHG&E  has  served  a 
copy  of  the  amended  filing  upon  the 
New  York  State  Public  Service 
Commission. 


JMI 


Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kentucky  Utilities  Company 

(Docket  No.  ER94-1678-000) 

Take  notice  that  on  November  10, 
1994,  Kentucky  Utilities  Company  (KU) 
amended  its  filing  in  this  docket  in 
order  to  make  the  rates  for  transmission 
services  under  the  transmission  services 
agreement  with  AES  Power,  Inc.  subject 
to  the  outcome  of  the  Commission 
proceeding  regarding  KU's  TS  Tariff  in 
Docket  No.  ER94-1698-000. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

[Docket  No.  ER94-1680-000) 

Take  notice  that  on  November  4, 
1994.  Boston  Edison  Company  (Edison) 
tendered  for  filing  supplemental 
information  pertaining  to  its  proposed 
amendment  to  Edison's  FERC  Electric 
Tariff.  Original  Volume  No.  6 — Power 
Sales  and  Exchange  Tariff  (the  Tariff). 
The  purpose  of  this  amendment  is  to 
expand  the  availability  of  this  tariff  to 
transactions  with  power  marketers.  The 
purpose  of  the  supplemental 
information  is  to  correct  a  page 
referenced  in  the  earher  filing. 

Edison  states  that  it  has  served  the 
filing  on  all  utilities  that  have  signed 
service  agreements  imder  the  Tariff  and 
on  the  Massachusetts  Department  of 
Public  Utilities  and  on  the  interveners 
in  this  docket. 

Edison  requests  that  this  amendment 
become  effective  on  November  25.  1994. 

Comment  date:  December  5. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Boston  Edison  Company 

[Docket  No.  ER94-1 689-000) 
Take  notice  that  on  November  3. 

1994,  Boston  Edison  Coinpany  tendered 

for  filing  an  amendment  to  its  June  30. 

1994.  filing  in  the  above-referenced 

docket. 
Comment  date:  December  5,  1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Green  Mountain  Power  Corporation 

[Docket  No.  ER95-84-000] 

Take  notice  that  on  November  14, 
1994.  Green  Mountain  Power 
Corporation  (GMP)  tendered  for  filing  a 
request  that  the  FERC  waive  the  notice 
requirements  of  Section  35.3  of  the 
Commission's  regulations  imder  the 
Federal  Power  Act  in  order  to  permit  the 
re\asions  to  GMP's  FERC  Electric  Tariff. 
Original  Volume  No.  2  necessar\'  to     " 
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assure  that  power  marketers  will  be 
eligible  to  purchase  power  from  GMP 
imder  the  tari^  and  to  permit  service 
agreements  for  service  under  the  tariff  to 
Louis  Dreyfus  Electric  Power  bic.  and 
Enron  Power  Marketing  to  be  made 
effective  as  of  September  28. 1994. 

Comment  date:  December  5. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Green  Mountain  Power  Corporation 

(Docket  No.  ER95-8S-000] 

Take  notice  that  cm  November  14, 
1994,  Green  Mountain  Power 
Corporation  (GMP)  tendered  for  filing  a 
letter  advising  the  Commission  that  it 
was  requesting  in  Docket  No.  ER95-84- 
000  that  the  Commission  waive  the 
notice  requirements  under  its 
regulations  in  order  to  permit  a  service 
agreement  for  service  imder  GMP's 
FERC  Electric  Tariff,  Original  Volume 
No.  2  to  Louis  Dreyfus  Electric  Power 
Inc.  to  be  made  effective  as  of 
September  28,  1994.  GMP  states  that 
grant  of  the  requested  waiver  in  Docket 
No.  ER95-84-000  is  consistent  with 
Commission  policy  and  will  obviate  the 
need  that  the  Commission  act  separately 
on  the  letter  agreements  for  service  to 
Dreyfus  which  was  filed  in  this  docket. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  Company 

(Docket  No.  ER95-146-O001 

Take  notice  that  on  November  2, 
1994,  Southern  California  Edison 
Company  tendered  for  Sling  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
232  and  all  supplements  thereto. 

Comment  date:  December  5,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Alabama  Power  Company 

[Docket  No.  ER95-149-000] 

Take  notice  that  on  November  2, 
1994,  Alabama  Power  Company 
tendered  for  filing  amendments  to  the 
Interconnection  Agreement  Between 
Alabama  Power  Company  and  Alabama 
Electric  Cooperative,  Ina,  and  the 
Agreement  for  Transmission  Service  to 
Distribution  Cooperative  Members  of 
Alabama  Electric  Cooperative.  The 
purpose  of  this  filing  is  to  declare 
changes  in  practice  and  to  amend 
energy  rates  contained  in  the  foregoing 
agreements  to  reflect  the  energy-related 
costs  incurred  by  Alabama  Power 
Company  to  ensure  compliance  with  the 
Phase  I  sulfur  dioxide  emissions 
limitations  of  the  Clean  Air  Act 
Amendment  of  1990. 


Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Peu^grapb  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison 
Company 

(Docket  No.  ER95-1 50-000) 

Take  notice  that  on  November  3, 
1994,  Southern  California  Edison 

Company  tendered  for  filing  three 
Supplemental  Agreements  (Agreements) 
to  the  1990  Integrated  0}>erations 
Agreements  (lOA)  with  the  City  of 
Azusa  (Azusa),  FERC  Rate  Schedule  No. 
247.  City  of  Banning  (Banning),  FERC 
Rate  Schedule  No.  248.  and  the  City  of 
Colton  (Colton),  FERC  Rate  Schedule 
No.  249: 

Supplemental  Agreements  Between 
Southern  California  Edison  Company 
and  City  of  Azusa,  City  of  Colton,  Qty 
of  Banning,  For  The  Integration  of 
Replacement  Capacity  Purchased 
From  Turlock  Irrigation  District 

The  agreements  establish  the  terms  and 
conditions  for  the  integration  of 
Replacement  Capacity  purchased  by 
Azusa,  Banning  or  Colton  under  the 
Power  Sale  Agreement  with  the  Turlock 
Irrigation  District. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

[Docket  No.  ER95-1 51-000) 

Take  notice  that  on  November  3, 
1994.  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
changes  in  rates  for  partial  requirements 
service  as  embodied  in  Edison's  1992 
agreements  with  the  following  entities: 


Entity 

FERC  rate 

schedule 

Na 

t.  City  of  Anaheim 

2.  City  of  Azusa 

3.  City  of  Banning _   „ 

4.  City  of  Colton „     

5.  City  of  Riverside ,__ 

6.  City  of  Vemon  „ 

15 
16 
21 
31 
17 
13 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  5. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Portland  General  Electric  Company 

(Docket  No.  ER95-1 52-000) 

Take  notice  that  on  November  3, 
1994,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing 
service  agreements  under  FERC  Electric 
Tariff,  Original  Volume  No.  1  (PGE-1), 
with  Gulf  Energy.  Ltd.  PGE  has 
requested  that  the  Service  Agreement  be 
accepted  by  the  Commission,  effective 
October  29, 1994.  Copies  of  the  filing 
have  been  served  on  the  parties 
included  in  the  Certificate  of  Service 
attached  to  the  filing  letter. 

Comment  date:  December  5,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PacifiCorp 

(Docket  No.  ER95-1 53-000) 

Take  notice  that  on  November  3. 
1994,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  the 
Transmission  Agreement,  Contract  No. 
DE-MS79-94BP94316,  dated  October  3. 
1994  between  Bonneville  Power 
Administration  (Bonneville)  and 
PacifiCorp.  PacifiCorp  requests  that  the 
Commission  grant  a  waiver  of  its  prior 
notice  requirements  in  accepting  the 
Transmission  Agreement  for  filing. 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  West  Texas  Utilities  Company 

(Docket  No.  ER95-1 55-0001 

Take  notice  that  on  November  3, 
1994,  West  Texas  Utilities  Company 
(WTU),  tendered  for  filing  an 
Amendment  to  its  Transmission  Service 
Agreement  with  the  Oklahoma 
Municipal  Power  Authority  (OMPA),  on 
file  with  the  Commission  as  Rate 
Schedule  FERC  No.  48. 

WTU  requests  waiver  of  the  notice 
requirements  in  order  that  the 
Amendment,  which  provides  for  a 
negotiated  rate  decrease,  may  become 
effective  as  of  January  1, 1994. 

Copies  of  the  filing  have  been  served 
on  OMPA  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  December  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Electric  Company 

(Docket  No.  ER95-156-O0OI 

Take  notice  that  on  November  3, 
1994,  Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing 


pursuant  to  Section  35.12  of  the 
Commission's  regulations,  a  System 
Power  Sale  Agreement  governing  the 
sale  by  Commonwealth  of  System  Power 
(as  defined  herein)  to  Catex  Vitol 
Electric  Inc.  (referred  to  herein  as  the 
Buyer)  to  become  effective  on  November 
5, 1994. 

By  the  provisions  of  this  agreement. 
Commonwealth  proposes  to  sell  to  the 
Buyer  electric  power  upon  terms  and 
conditions  and  in  amounts  mutually 
acceptable  to  the  respective  party. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Conunent  date:  December  5. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Entergy  Power,  Inc. 

(Docket  No.  BR95-1 58-000) 

Take  notice  that  on  November  4, 
1994,  Entergy  Power.  Inc.  tendered  for 
filing  a  letter  from  the  Executive 
Committee  of  the  Western  Systems 
Power  Pool  (WSPP)  approving  Entergy 
Power's  application  for  membership  in 
the  WSPP.  Entergy  Power  requests  that 
the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

Entergy  Power  requests  an  effective 
date  of  one  day  after  filing  for  the 
proposed  amendment.  Accordingly. 
Entergy  Power  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 

Copies  of  the  fifing  were  served  upon 
the  Western  Systems  Power  Pool 
Executive  Committee  emd  Arkansas 
Public  Service  Commission. 

Comment  date:  December  5. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  lES  UtUities  Inc. 

[Docket  No.  BS95-11-000I 

Take  notice  that  on  November  15, 
1994,  lES  Utilities  Inc.  filed  an 
application  imder  §  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  short-term  notes  in  an  amount  not 
to  exceed  $200  million  during  the  years 
1995  through  1996  with  maturities  not 
to  exceed  12  months  from  the  date  of 
issuance. 

Comment  date:  December  14. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 


Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ca^eO, 
Secretary. 

(PR  Doc  94-29427  FUed  11-29-94;  8:45  am] 
WLUNG  COOE  C7t7-01-4I 

[Project  No.  2493-006-WA] 

Puget  Sound  Power  &  Light  Co.;  Intent 
To  Hold  a  Public  Meeting  in 
SnoquaUnie,  WA,  to  Discuss  Staffs 
Draft  Environmental  impact  Statement 
(DEIS)  for  The  Snoqualmie  Fails 
Hydroelectric  Project 

November  23. 1994. 

On  November  15, 1994,  the 
Commission  staff  mailed  the 
Snoqualmie  Falls  DEIS  to  the 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  This  document 
evaluates  the  environmental 
consequences  of  operating  the 
applicant's  existing  42-megawatt  (MW) 
hydroelectric  project,  located  on  the 
Snoqualmie  River,  approximately  25 
miles  east  of  Seattle  in  western 
Washington. 

The  applicant  proposes  extensive 
structural  modifications  of  the  existing 
project  facilities  and  construction  of 
additional  project  fadlilies  needed  to 
expand  the  project  from  42  MW  to  72 
MW:  hydraulic  capacity  would  increase 
from  2,500  to  3,620  cubic  feet  per 
second. 

The  subject  DEIS  also  evaluates  the 
environmental  effects  of:  additional 
flow  options  and  supplemental 
measures  with  the  applicant's  proposal; 
a  minor  upgrade;  decommissioning  the 
project;  and  the  no  action  alternative. 

The  public  meeting  on  the 
Snoqualmie  Falls  Project,  which  will  be 
recorded  by  an  official  stenographer,  is 
scheduled  from  7:00  p.m.  to  11:00  p.m. 
on  Thursday.  December  15, 1994.  Tbe 
meeting  will  be  held  at  the  Mount  Si 
High  School  in  Snoqualmie, 
Washington. 

At  the  subject  meeting,  resource 
agency  personnel  and  other  interested 
persons  will  have  the  opportunity  to 


provide  oral  and  written  comments  and 
recommendations  regarding  the 
Snoqualmie  Falls  DEIS  for  the 
Commission's  public  record.  Written 
comments  may  also  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  Comments 
must  be  filed  by  January  17, 1995. 
For  further  information,  please 
contact  Kathleen  Sherman  at  (202)  219- 
2834. 

Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-29449  Filed  11-29-94;  8:45  am] 

BILUNO  COOE  (ZIT-OI-M 

[Docket  No.  CP93-666-001.  et  ai.] 

ANR  Pipeline  Company,  et  aL  Natural 
Gas  Certificate  Filings 

November  17, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

(Docket  No.  CP93-566-0011 

Take  notice  that  on  November  15. 
1994,  ANR  Pipeline  Company  (ANR). 
500  Renaissance  Center.  Detroit, 
Michigan  48243,  filed  an  amendment 
pursuant  to  Section  3  of  the  Natural  Gas 
Act,  §§  153.1  and  153.10  through  153.12 
of  the  Commission's  regulations,  and 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038  and 
Secretary  of  Energy  Delegation  Order 
No.  0204-112  to  its  July  19, 1993 
application  for  Section  3  authorization 
and  a  Presidential  Permit  to  site, 
construct,  operate  and  maintain 
pipeline  facilities  at  the  United  States- 
C^ada  International  Boundary 
proximate  to  St  Clair,  Michigan,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  pubtic  inspection. 

ANR  states  that  the  purpose  of  this 
amendment  is  to  reflect  the 
restructuring  of  its  project  as  set  forth  in 
ANR's  companion  application  in  Docket 
No.  CP93-564-002,  filed  November  9. 
1994.  ANR  states  the  project  has  been 
reconfigured  virith  regard  to:  the  U.S. 
shippers,  the  configuration  of  facilities 
in  the  U.S..  and  the  ownership  and 
configuration  of  complementary 
facilities  in  Canada. 

Comment  date:  E)ecember  8,  1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Southern  Natural  Gas  Company 

(Docket  No.  CP94-682-001| 

Take  notice  that  on  November  14. 
1994.  pursuant  to  Section  7  of  the 


IMI 
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Natural  Gas  Act  (NGA),  as  amended, 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  (18  CFR  Section  157.6). 
Southern  Natural  Gas  Company 
(Applicant).  P.O.  Box  2563, 
Birmingham.  Alabama  35202.  filed  an 
amendment  to  its  original  application 
for  certificate  of  public  convenience  and 
necessity  filed  in  Docket  No.  CP94-682- 
000. 

In  its  original  application  in  Docket 
No.  CP94-682-000,  Apphcant  had 
requested  authorization  to  construct, 
install  and  operate  approximately  21 
miles  of  12-inch  pipeline  and  the 
necessary  measurement  facilities  to 
coimect  Applicant's  system  at  or  near 
mile  post  101.44  on  its  Chattanooga 
Branch  Line  in  Catoosa  County,  Georgia, 
with  the  facilities  of  East  Tennessee 
Natural  Gas  Company  in  Bradley 
Coimty,  Tennessee.  The  total  cost  of  the 
facilities  was  estimated  to  be 
$6,951,000.  The  facilities  were  proposed 
to  serve  11  municipal  and  distribution 
customers  (Customers)  in  Eastern 
Tennessee  with  firm  transportation 
imder  Applicant's  Rate  Schedule  FT. 

Specifically,  Applicant  states  that 
because  of  the  execution  of  service 
agreements  for  firm  transportation  by 
several  of  its  existing  customers. 
Applicant  has  determined  that  it 
requires  additional  compression  on  its 
North  Main  Lines  to  provide  the  full 
firm  subscription  requested  by  the 
Customers  of  11,350  Mcf  per  day. 
Accordingly,  Applicant  requests  in  the 
amendment  authorization  to  construct, 
install  and  operate  an  additional  turbine 
compressor  engine  of  1,452  horsepower 
isometrically  rated  at  59  degrees 
fahrenheit  at  its  existing  McCormells 
Compressor  Station  (McConnells) 
located  in  Tuscaloosa  County,  Alabama. 
In  addition.  Applicant  plans  to  modify 
the  compressor  wheel  assemblies  of  the 
two  existing  1,360  horsepower  turbine 
compressor  engines  at  McConnells.  The 
total  horsepower  at  McConnells  upon 
installation  of  the  proposed  turbine 
engine  would  be  6,872.  The  cost  of  the 
installation  and  rewheeling  of  the 
compressors  is  estimated  to  be 
$2,128,000.  Applicant  requests 
authorization  fi-om  the  Commission  by 
May  1, 1995,  or  sooner,  to  construct  and 
install  the  compression  and  pipeline 
facilities  because  of  the  long  lead  time 
required  for  the  purchasing, 
construction  and  permitting  of  the 
facilities. 

In  addition  to  supporting  the  full  firm 
service  subscription  to  the  Customers, 
Applicant  states  the  compression 
facilities  proposed  in  the  amendment 
will  enable  it  to  provide  firm  service  to 
the  City  of  Austell,  Georgia  (Austell) 


pursuant  to  a  transportation  request 
made  by  Austell  on  July  15, 1994. 
Austell  and  Applicant  have  executed  a 
Service  Agreement  for  service  under 
Apphcant's  Rate  Schedule  FT  for  2,500 
Mcf  per  day  for  a  term  of  ten  years. 
Applicant  states  Austell  had  the  next 
position  in  its  transportation  queue  after 
the  Customers. 

Apphcant  has  submitted  a  revised 
statement  of  revenues  and  cost  of 
service  with  the  amendment  reflecting 
the  cost  of  the  additional  facilities  and 
the  additional  firm  subscription  of 
Austell.  Applicant  represents  such 
statement  demonstrates  that  the  project 
remains  a  benefit  to  its  system. 

Comment  date:  December  8, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Northern  Natural  Gas  Company 

(Docket  No.  CP95-43-0001 

Take  notice  that  on  October  31, 1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP95-43-O00,  a  request, 
supplemented  on  November  16,  1994, 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  Qonstruct 
and  operate  two  new  natural  gas 
delivery  points  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate  two  new  delivery  points  for 
Sioux  City  Brick  and  Tile  Company 
(SCB&T)  located  in  Dallas  and 
Woodbury  Counties,  Iowa.  Northern 
states  that  it  would  deliver,  on  an 
interruptible  basis,  up  to  1,000  Mcf  per 
day  and  270,000  Mcf  per  year  at  the 
Dallas  County  delivery  point  and  up  to 
1,000  Mcf  per  day  and  207,000  Mcf  per 
year  at  the  Woodbury  delivery  point 
under  its  existing  transportation  rate 
schedules.  Northern  mentions  that 
SCB&T  will  contribute  to  the  estimated 
$130,634  construction  cost. 

Northern  states  that  it  is  currently 
providing  service  to  other  shippers  for 
delivery  of  gas  to  facilities  operated  by 
Midwest  Gas;  a  Division  of  Midwest 
Power  Systems,  Inc.  for  redelivery  to 
SCB&T  in  Dallas  and  Woodbury 
Counties.  Northern  also  states  that  upon 
approval  of  this  application,  it  would 
provide  direct  service  to  SCB&T  at  the 
two  new  delivery  points.  Northern 
asserts  that  it  has  sufficient  capacity  to 
accommodate  the  changes  proposed  in 


this  application  without  detriment  or 
disadvantage  to  its  other  customers 

Comment  date:  January  3.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

4.  Sabine  Pipe  Line  Company 

(Docket  No.  CP95-64-000I 

Take  notice  that  on  November  9. 
1994,  Sabine  Pipe  Line  Company 
(Sabine),  Post  Office  Box  4781.  Houston. 
Texas  77210-4781,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP95-64-000  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  three  sales  taps  under  the 
blanket  certificate  issued  in  Docket  No 
CP83-1 99-000.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Conamission  and  open  to  public 
inspection. 

Sabine  proposes  to  abandon  three 
sales  taps,  all  located  in  Jefferson 
Coimty,  Texas.  Centana  Intrastate 
Pipeline  Company  (Centana)  has 
acquired  the  assets  of  Winnie  Pipeline 
Company  (Winnie)  and  the  majority  of 
pipeline  assets  of  Neches  Gas 
Distribution  Company  (Neches).  All  of 
the  sales  taps,  the  NGDC/Port  Neches, 
NGDC/Port  Arthur  and  Star/Port  Neches 
are  no  longer  needed  to  provide  gas 
service  due  to  the  Winnie/Jefferson 
intercormection,  which  was  completed 
by  Sabine  and  Wiimie. 

Comment  date:  January  3, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Transwestem  Pipeline  Company 

[Docket  No.  CP95-70-000] 

Take  notice  that  on  November  14, 
1994,  Transwestem  Pipeline  Company 
(Transwestem),  Post  Office  Box  1188, 
Houston.  Texas  77251-1188  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  (i)  certain 
certificated  compression,  plants 
metering  dehydration,  and  pipeline 
facilities  with  appurtenances,  located  in 
various  counties  in  Kansas  Oklahoma, 
Texas  and  New  Mexico  (referred  to  as 
the  "Facilities")  by  transfer  to 
Transwestem  Gathering  Company 
(TGC),  a  wholly-owned  subsidiary  of 
Transwestem,'  and  (ii)  certain 
certificated  agreements  and  services 
rendered  by  Transwestem  using  such 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 


'  Transwestem  states  that  the  facilities  which  ars 
proposed  to  be  transferred  to  TGC  mirror  the 
facilities  which  are  identified  in  the  data  respon.so 
filed  on  September  6. 1994,  in  Docket  No.  CP94- 
254-000  (Refunctionalization  Proceeding). 


Commission  and  open  to  public 
inspection. 

Transwestem  states  that,  because  it  is 
also  conveying  to  TGC  other  £acihties 
that  are  nonjurisdictional,  it  requests 
any  permissions  and  approvals  which 
the  Commission  deems  necessary  to 
permit  their  transfer  to  TGC 

Transwestem  states  that  TGC  intends 
to  file  with  the  Commission  a  Petition 
for  a  Declaratory  Order  seeking  a 
determination  that  the  subject  facilities. 
upon  the  conveyance  thereof,  are 
gathering  facilities  exempt  from  the 
Commission's  jurisdiction  under  NGA 
Section  7(b).  Transwestem  requests  that 
its  appUcation  be  consolidated  with 
TGC's  petition  to  be  filed  in  the  near 
future. 

Transwestem  specifically  requests 
authorization  to  abandon: 

1.  Certificated  Facilities — All 
jurisdictional  facilities  owned  and 
operated  by  Transwestem  and 
jurisdictional  service  provided  by 
Transwestem  in  Clark  County,  Kansas; 
Beaver,  Commanche,  Custer,  ElUs, 
Harper,  Roger  Mills  and  Woodward 
Counties,  Oklahoma;  Cimmaron,  Crane, 
Gray.  Hansford,  Hemphill,  Hutchinson. 
Lipscomb,  Loving,  Ochiltree,  Pecos, 
Reeves,  Roberts,  Sherman,  Ward  and 
Winkler  Coimties,  Texas,  and  Eddy,  Lea, 
Roosevelt,  and  Chaves  Counties,  New 
Mexico.  Transwestem  states  that  the 
certificates  for  the  facilities  and  services 
for  which  Transwestem  requests 
abandonment  art  described  in  Exhibit  T 
to  its  appUcation. 

2.  Non-Certificated  Facilities — Even 
though  abandonment  authority  is  only 
required  for  jurisdictional  fadfities, 
since  Transwestem  is  proposing  to 
transfer  to  TGC  all  of  its  gathering 
facihties,  whether  certificated  or  not. 
Transwestem  also  requests  any 
permissions  and  approvals  which  the 
Commission  deems  necessary  to  permit 
assignment  to  TGC  of  such  non- 
certificated  facilities. 

3.  Services — Transwestem  proposes  to 
abandon  and/or  assign  the  following 
contracts  and  services  rendered  by 
Transwestem  in  conjunction  with  the 
Facilities: 

(i)  Service  under  Rate  Schedule 
lTS-1 

Transwestem  requests  authorization 
to  abandon  certain  intermptible  service 
under  Rate  Schedule  ITS-1,  to  the 
extent  that  receipt  points  on  contracts 
effectuating  such  service  are  located  on 
the  Facilities. 

(ii)  Service  under  Rate  Schedule 
FTS-2 

Transwestem  requests  authorization 
to  abandon  certain  firm  (no-notice) 
transportation  service  under  Rate 
Schedule  FTS-2  provided  to  various 


right-of-way  grantors  or  agricultural 
users  and  small  general  customers. 

(iii)  Exchange  Agreements 

Transwestem  requests  authorization 
to  abandon  certain  certificated  exchange 
services  utilizing  the  Facilities  which 
are  performed  under  Rate  Schedules  X- 
1  and  X-15. 

Transwestem  contends  that  the 
proposed  abandonment  will  permit  it  to 
optimize  its  system  operations  and 
principle  business  activity  of 
transpiwting  natural  gas.  It  is  stated  that 
this  benefits  customers  coimected  to 
such  fecilities  as  well  as  Transwestem 's 
remaining  shippers  by  assuring 
maximum  supply  access  to  such 
shippers  and  substituting  workable 
competition  in  lieu  of  continued 
regulatory  restraints  in  providing 
gathering  services. 

Transwestem  states  that  while 
preparing  for  further  proceedings  in  its 
refunctionahzation  proceeding  in 
Docket  No.  CP94-254-000,  and  upon 
further  analysis  of  its  system  in 
response  to  the  gathering  orders  recently 
issued  by  the  Commission,  it  was 
discovered  that  certain  field  facilities, 
including  certain  compressors,  plants, 
meters,  dehydrators.  and  other 
miscellaneous  wellhead  facihties  are  no 
longer  used  and  useful  or  are 
uneconomical  or  otherwise  unnecessary 
for  continued  operation  of  the  pipeline. 
It  is  stated  that  this  abandonment 
requests  authorization  to  abandon 
certain  compression,  plants,  metering, 
dehydration,  and  other  miscellaneous 
facilities,  and  to  secure  all  other 
authorizations  as  may  be  required  under 
the  circumstances. 

Comment  date:  December  8, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP95-72-000J 

Take  notice  that  on  November  14, 
1994,  NorAm  Gas  Transmission 
Company  (NGT),  P.O.  Box  21734, 
Shreveport,  Louisiana,  71151,  filed  in 
Docket  No.  CP95-72-G00  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.216)  for  authorization 
to  abandon  certain  facihties  located  in 
Ouachita  County,  Arkansas  under  its 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001,  all 
as  more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

NGT  states  that  it  proposes  to 
abandon  Line  KM-57,  a  2-inch  diameter 
line  approximately  2.702  feet  in  length, 
and  appurtenant  facihties  located  in 


Ouachita  County,  Arkansas.  NGT 
indicates  that  this  line  was  originally 
installed  to  provide  service  to  ARKLA. 
a  division  of  NorAm  Energy 
Corporation.  (ARKLA).  for  deUveries  to 
ARKLA's  customer  Highland  Resources, 
and  more  recently.  GE  Railcar.  NGT 
further  indicates  that  authorization  for 
the  construction  and  operation  of  the 
line  was  granted  by  the  Commission  on 
January  19. 1970,  in  Docket  No.  CP70- 
117.  It  is  also  indicated  that  ARKLA's 
customer  is  no  longer  in  business  and 
that  these  facilities  are  thus  ciurently 
inactive. 

NGT  also  states  that  it  will  cut  and 
cap  Line  KM-57  where  the  line 
intersects  with  Line  KM-6  and  abandon 
the  line  in  place  and  remove  all  above 
ground  faciUties. 

Comment  date:  January  3, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  appUcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
*Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wiU  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


JMI 
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Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
Ume  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-29426  Filed  11-29-94;  8:45  am] 

BtLUNG  CODE  STIT-OI-P 

(Docket  No.  CP9&-6d-000,  et  al.] 

NorAm  Gas  Transmission  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

November  18, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Company 

{Docket  No.  CP95-68-0001 

Take  notice  that  on  November  10. 
1994,  NorAm  Gas  Transmission 
Company  (NorAm],  525  Milam  Street. 
P.O.  Box  21734,  Shreveport.  Louisiana 
71151,  filed  in  Docket  No.  CP95-68-000 
a  request  pursuant  to  §§  157.205, 
157.211(a)(2).  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.208(b].  and  157.216(b)]  for 
authorization  to  abandon  a  1-inch  meter 
,  station  and  regulator  at  pipeline  station 
no.  18+66.  on  Line  AT-12.  in  Wood 
County,  Texas  aad  to  construct  and 
install  a  2-inch  meter  station  and 
regulator  at  the  same  location  to  deliver 
gas  to  Arkla's  Rural  Extension  No.  509 
serving  the  Winnsboro,  Texas 
Townborder  Station,  under  the  blanket 
certificate  issued  and  amended  in 
Docket  Nos.  CP82-384-O00  and  CP82- 
384-001,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NorAm  is  seeking  abandonment 
authority  because  Arkla  has  requested 
an  increase  in  deli verabi lit v  at  this 


dehvery  point  of  an  additional  5.000 
cubic  foot  per  hour.  NorAm  states  that 
the  total  deliveries  through  the 
upgraded  meter  station  will  be 
approximately  4,464  Mbtu  annually  and 
113  Mbtu  per  day  on  a  peak  day,  and 
that  such  deliveries  are  within  Arkla's 
certificated  entitlement.  NorAm 
estimates  that  the  cost  of  the 
construction  will  be  $18,569.  Further. 
NorAm  states  that  Arkla  has  agreed  to 
reimburse  NorAm  for  the  cost  of  the 
project. 

Comment  date:  January  3. 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 

[Docket  No.  CP95-73-0001 

Take  notice  that  on  November  14, 
1994,  Williams  Natural  Gas  Company 
(WNG],  P.O.  Box  3288.  Tulsa.  Oklahoma 
74101.  filed  in  Docket  No.  CP95-73-000 
a  request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  reclaim  facilities 
originally  installed  for  the  receipt  of 
transportation  gas  bom  Sabine 
Corporation  located  in  Garvin  County, 
Oklahoma,  imder  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fiilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  WNG  proposes  to 
reclaim  at  an  estimated  cost  of  $2,401. 
measuring  and  appurtenant  facilities 
Texaco  Exploration  and  Production  Inc., 
(Texaco)  acquired  several  years  ago. 
Texaco  has  agreed  to  the  reclaim  of  the 
facilities  by  WNG. 

Comment  date:  January  3. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP95-77-0001 

Take  notice  that  on  November  15. 
1994,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP95-7  7-000  a  request  pursuant  to 
§§  157.205  and  157.208  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.208]  for  authorization  to  construct, 
replace,  and  operate  certain  facilities  at 
Compressor  Station  No.  185  in  Prince 
Willidm  County,  Virginia  under  TGPL's 
blanket  certificate  issued  in  Docket  No. 
CP82-426-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inM)ection. 

TGPL  proposes  to  replace  existing 
tiu-bochargers  with  larger  capacity 
turbochargers  and  associated  equipment 
at  the  Compressor  Station  No.  185  in 
Prince  William  County,  Virginia.  TGPL 
states  that  there  will  be  no  increase  in 
the  capacity  on  TGPL's  system  in  the 
vicinity  of  the  station  as  a  result  of 
installation  of  the  larger  capacity 
turbochargers. 

Comment  date:  January  3, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 

[Docket  No.  CP95-83-000J 

Take  notice  that  on  November  16, 
1994.  Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket 
No.  CP95-83-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  sale  4.5  miles  of  pipeline  to 
Geodyne  Gas  Company  (Geodyne). 
abandon  in  place  4.8  miles  of  pipeline 
and  abandon  by  removal  two  field 
compressors  and  a  measuring  and 
receiving  station  which  was  authorized 
in  Docket  Nos.  CP82-102-000  and 
CP82-406-000.  all  as  more  hilly  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  abandon  by  sale 
4.5  miles  of  pipeline  (the  Black  Warrior 
Pipeline),  which  extends  from  its 
interconnection  with  Geodyne's 
network  of  gathering  facilities  in 
Monroe  County,  Mississippi,  to 
interconnecting  facilities  with 
Mississippi  Valley  Gas  Company  (MVG) 
in  Monroe  County.  Mississippi. 
Southern  also  proposes  to  abandon  in 
place  4.8  miles  of  pipeline  (the  Corinne 
Field  Pipeline]  which  extends  fi-om 
Milepost  4.45  on  the  Black  Warrior 
Pipeline  to  an  interconnection  with 
Southern's  Muldon  Pipeline  in  Monroe 
County.  Mississippi.  In  addition. 
Southern  proposes  to  abandon  by 
removal  a  600  horsepower  compressor 
and  a  360  horsepower  compressor 
which  comprise  Southern's  Corinne 
Compressor  Station,  as  well  as  a 
measuring  and  receiving  station  located 
near  Milepost  4.45  on  the  Black  Warrior 
Pipeline. 

Southern  states  that  the  facilities  it 
seeks  to  abandon  were  originally 
installed  by  the  Black  Warrior  Pipeline 
Company  (BWP).  It  is  stated  that  the 
compressor  units  were  leased  by  Bv\P 
Southern  further  states  that  Southern 
liquidated  BWP  and  acquired  its  assets 
in  Docket  No.  CP82-1 02-000  and 
Southern  acquired  the  rental 


IMI 


compressor  units  imder  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000  as  a  gas  supply  facility. 

Southern  states  that  since  it  has 
acquired  BWP.  it  has  operated  the 
facilities  to  receive  gas  supplies 
purchased  by  Southern  fi'om  the 
Corinne  Field.  Monroe  County, 
Mississippi.  It  is  stated  that  these  gas 
purchase  contracts  terminated  on 
November  1, 1994.  Southern  states  that 
since  it  has  no  gas  purchase  obligations 
or  any  firm  transportation  service 
obligations  in  Corinne  Field,  Southern 
has  no  need  to  continue  to  operate  and 
maintain  the  facilities.  Southern  states 
that  upon  receipt  of  abandonment 
authorization,  the  Black  Warrior 
Pipeline  will  be  sold  to  Geodyne.  the 
Corinne  Field  Pipeline  will  be 
abandoned  in  place  and  the  compressor 
units  and  measuring  and  receiving 
station  will  be  removed  and  either  sold, 
scrapped  or  returned  to  inventory. 

Comment  date:  December  9.  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (IB  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 


Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  vdthin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell. 
Secretary. 

(PR  Doc.  94-29427  Filed  11-29-94;  8:45  am) 
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[Docket  No.  CPSS-SS-OOO,  et  al.] 

Transwestem  Pipeline  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

November  16, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transwestem  Pipeline  Company  and 
Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP95-65-0001 

Take  notice  that  on  November  9. 
1994,  Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002  and  Natural  Gas 
Pipehne  Company  of  America  (Natural], 
701  East  22nd  Street,  Lombard,  Illinois 
60148,  filed  in  Docket  No.  CP95-65-000 
a  joint  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  between  Transwestem 
and  Natural  performed  under 
Transwestem 's  Rate  Schedule  X-7  and 
Natural's  Rate  Schedule  X-18, 
authorized  in  Transwestem 's  Docket 
No.  CP6JI-344  and  Natural's  Docket  No. 
CP68-358,  all  as  more  fully  set  forth  in 
the  joint  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  pursuant  to  a  gas 
exchange  agreement  between 


Transwestem  and  Natural  dated  August 
16, 1968  (Agreement).  Transwestem  and 
Natural  were  authorized  to  exchange 
natural  gas  during  periods  of  emergency 
in  Eddy  County,  New  Mexico  and 
Hansford  and  Gray  Counties.  Texas.  It  is 
also  stated  that  the  exchange  service 
was  to  be  j>erformed  under 
Transwestem  "s  Rate  Schedule  X-7  and 
Natural's  Rate  Schedule  X-18. 

It  is  stated  that  by  a  termination 
agreement  between  Transwestem  and 
Natural  dated  October  12, 1994, 
Transwestem  and  Natural  agreed  to 
terminate  the  Agreement  as  of  December 
1. 1993.  It  is  also  stated  that 
Transwestem  and  Natural  have 
therefore  requested  authority  in  this 
joint  application  to  abandon  the 
exchange  service  authorized  in 
Transwestem 's  Docket  No.  CP68-344 
and  Natural's  Docket  No.  CP68-358, 
which  was  to  be  performed  by 
Transwestem  and  Natural  under  the 
Agreement,  and  cancel  Transwestem 's 
Rate  Schedule  X-7  and  Natural's  Rate 
Schedule  X-18. 

Comment  date:  December  7. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Company 

(Docket  No.  CP95-67-000) 

Take  notice  that  on  November  10, 
1994.  Tmnkline  Gas  Company 
(Trunkhne).  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP95-67-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
160  feet  of  16-inch  diameter  pipeline 
located  in  Cameron  Parish.  Louisiana, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Trunkline  proposes  to  abandon  160 
feet  of  its  205A-O100  Kaplan  mainline 
located  between  Gate  Valves  205A-1 
and  205A-101.  downstream  of  its 
Trident  Lowery  Plant.  Trunkline  states 
that  in  August  1992.  it  discovered  that 
this  segment  of  pipeline  had  inciaired  an 
internal  corrosion  leak  and  determined 
that  it  should  be  replaced  under 
§  2.55(b)  of  the  Commission's 
Regulations.  Trunkline  also  states  that 
in  December  1993,  it  removed  the  160 
feet  of  pipeline  and  rerouted  the  gas 
coming  from  the  Trident  Lowery  Plant 
into  its  adjacent  24-inch  Line  200-2  for 
a  short  haul  to  the  next  downstream 
crossover.  Tnmkline  asserts  that  it  is  not 
necessary  to  replace  the  subject  pipeline 
segment  because  its  present  system  is 
capable  of  the  short-haul  of  the  Lowery 
Plant  volumes  without  any  detrimental 
impact  on  system  requirements  or  daily 
operations. 
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Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Tnuumission 
Coqxn-atioii 

fDocket  Na  CP95-74-0001 

Take  notice  that  on  November  15, 
1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
1642.  Houston,  Texas  7705&-1642.  filed 
an  application  in  Docket  No.  CP95-74- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  provide  additional  firm 
long-term  incremental  transportation 
service  for  Rate  Schedule  FTS-7  and 
FTS-«  customers,  to  construct  and 
operate  additional  pipeline  facilities 
required  to  render  such  services,  and  to 
charge  revised  FTS-7  and  FTS-8  rates 
reflecting  the  incremental  facility  costs, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
£ind  open  to  public  inspection. 

Texas  Eastern  requests  the  subject 
authorization  to  provide  firm 
transportation  service  for  New  Jersey 
Natural  Gas  Company  (NJN), 
Philadelphia  Gas  Works  (PGW),  and 
Colonial  Gas  Company  (Colonial), 
collectively  referred  to  as  the 
Customers.  Texas  Eastern  proposes  to 
render  the  firm  transportation  service 
for  the  Customers  to  and  from  the 
interconnection  of  Texas  Eastern's  and 
CNG  Transmission  Corporation's  (CNG) 
facilities  at  the  Oakford  storage  field  at 
Meter  Station  No.  082  in  Westmoreland 
County,  Pennsylvania.  Texas  Eastern 
states  that  it  will  redeliver  the  requested 
volumes  of  natural  gas  to  the  customers 
at  existing  points  of  delivery. 

Texas  Eastern  indicates  that  pursuant 
to  Rate  Schedules  FTS-7  and  FTS-8.  a 
former  SS-2  or  SS-3  customer  can 
request  firm  transportation  under  Rate 
Schedules  FTS-7  and  FTS-8  ('•firm- 
up")  of  all  or  a  portion  the  interruptible 
delivery  component  of  the  service 
formerly  provided  under  Rate  Schedules 
SS-2  and  SS-3.  their  service.  It  is 
further  stated  that  Rate  Schedules  FTS- 
7  and  FTS-8  also  provide  that  if  Texas 
Eastern  goes  forward  with  such 
requests,  receives  required 
authorizations  and  expands  its  system, 
the  costs  associated  with  the  expansion 
will  be  borne  by  all  Rate  Schedule  FTS- 
7  and  FTS-8  customers 

In  addition,  to  requesting 
authorization  to  provide  additional 
transportation  service  to  the  Customers 
pursuant  to  Rate  Schedules  FTS-7  and 
FTS-8,  Texas  Eastern  seeks  to  construct 
and  operate  certain  facilities  necessary 
to  provide  this  service  and  to  "roll-in" 
the  capital  costs  to  its  existing  FTS-7 


and  FTS-8  rates  as  permitted  by  those 
rate  schedules. 

Specifically,  Texas  Eastern  requests 
authorization  to: 

(1)  Provide  firm,  additional,  long- 
term,  incremental  transportation  service 
of  natural  gas  under  Rate  Schedules 
FTS-7  and/or  FTS-8  of  up  to  a  total  of 
8,776  Dekatherms  per  day  (Dthd)  for  the 
Customers  as  follows: 
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FTS-7 
Oth/d 

FTS-8 
OttVd 

NJN  „ 

PGW  

Cokwial 

1,449 

318 

6,984 

3 

7 
15 

Total ....    

8,751 

25 

(2)  Construct,  install,  own  and  operate 
facilities  necessary  to  provide  the 
proposed  services,  consisting  of 
approximately  2.39  miles  of  36- inch 
pipeline  looping  in  two  separate 
segments  within  the  state  of 
Pennsylvania.  The  specific  facilities 
include: 

•  1.0  mile  of  36-inch  pipeline  looping 
between  Texas  Eastern's  Delmont 
Compressor  Station  in  Westmoreland 
County,  Pennsylvania  and 

•  1.39  miles  of  36-inch  pipeline 
looping  between  Texas  Eastern's 
existing  Shermans  Dale  and  Grantsville 
Compressor  Stations  in  Dauphin 
County,  Pennsylvania. 

The  estimated  total  cost  of  the 
proposed  facilities  (in  1996  dollar  is 
$8,203,000,  of  which  $8,180,000  is 
attributable  to  FTS-7  service  and  the 
remaining  $23,000  is  attributable  to 
FTS-8  service.  Texas  Eastern  would 
finance  the  proposed  facilities  with 
short-term  borrowings  or  funds  on  hand. 
Texas  Eastern  proposes  to  complete  the 
construction  and  installation  of  the 
incremental  facilities  on  or  about 
November  1, 1996,  the  proposed  date  of 
in-service  for  the  firm  transportation 
service  proposed  herein. 

(3)  Adjust  the  reservation  charges 
applicable  to  Rate  Schedules  FTS-7  and 
FTS-8  to  reflect  the  impact  of  "rolling 
in"  the  costs  associated  with  the 
expanded  facilities.  Texas  Eastern  states 
that  the  rate  treatment  is  a  material 
aspect  of  the  agreements  between  it  and 
the  customers  and  therefore  requests 
that  the  Commission  specifically 
authorize  this  treatment,  consistent  with 
the  Commission's  previous  "firm-up" 
orders,  the  agreement  of  the  parties  and 
Section  10  of  Rate  Schedules  FTS-7  and 
FTS-8 

Based  on  the  annual  cost  of  service  for 
the  facilities  proposed  herein,  Texas 
Eastern  proposes  for  Rate  Schedule 
FTS-7,  a  revised  reservation  charge  of 
$7,138  per  dth.  For  Rate  Schedule  FTS- 


8,  Texas  Eastern  estimates  a  revised 
reservation  charge  of  $6,972  per  dth. 
Texas  Eastern  asserts  that  provision  of 
this  service  will,  therefore,  have  no 
impact  on  the  rate  or  services  of  Texas 
Eastern's  other  customers.  Prior  to  the 
commencement  of  the  proposed 
incremental  services,  Texas  Eastern 
states  that  it  will  file  revised  tariff  sheets 
for  Rate  Schedules  FTS-7  and  FTS-8  to 
reflect  the  adjusted  reservation  charges. 
Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line 
Corporation 

IDocket  No.  CP9S-78-000| 

Take  notice  that  on  November  15, 
1994,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston.  Texas  77251.  filed  in 
Docket  No.  CP95-78-O00  a  request 
pursuant  to  §§  157.205  and  157.208  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  facilities  located 
at  Compressor  Station  200.  Chester 
County,  Peimsylvania  to  comply  with 
the  Clear  Air  Act  An^endments  of  1990, 
imder  the  blanket  certificate  issued  in 
Docket  No.  CP82-426-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  the  Clear  Air  Act 
Amendments  of  1990  and  state 
implementation  plans  pursuant  thereto 
require  certain  reductions  of  NOx 
(oxides  of  nitrogen)  air  emissions  at 
certain  of  Transco's  compressor  stations. 
Transco  proposes  to  install  certain 
facilities  at  the  compressor  stations  to 
achieve  the  reductions  of  NOx.  It  is 
stated  that  Transco  plans  to  install  these 
facilities  pursuant  to  its  part  157  subpart 
F  blanket  certificate. »  Transco  states 
that  it  would  file  imder  the  prior  notice 
procedure  if  the  total  cost  of  installing 
facilities  at  a  compressor  station 
exceeded  $6.6  million. 

Specifically,  Transco  states  that  at 
Station  No.  200  in  Chester  County, 
Pennsylvania  it  plans  to  install 
turbocharger  and  associated  equipment 
on  six  of  the  thirteen  existing  engines  in 
order  to  reduce  NOx  emissions.  It  is 
stated  that  these  engines  currently  do 
not  have  turbochargers  on  them.  It  is 


'  Transco  states  that  it  plans  to  install  xhese 
facilities  under  the  blanket  authorization  based  on 
the  precedent  established  in  an  order  Issued  to 
Transco  on  December  27. 1993,  in  Docket  No. 
CP93-737-000  (65  FERC 1  61.408).  It  is  indicated 
that  in  that  order  tbe  Commission  authorized 
Transco  to  install  under  its  blanket  certificate  a 
turbocharger  at  one  of  its  compressor  statio.ns  a.s  a 
pilot  project  to  reduce  NOx  emissions. 


also  stated  that  on  the  other  seven 
engines.  Transco  states  that  it  plans  to 
modify  the  existing  turbochargers  to 
increase  their  capacity  and  install 
associated  equipment  in  order  to  reduce 
NOx  emissions.  It  is  stated  that,  in  both 
cases,  these  emissions  would  be 
reduced  because  of  an  increase  in  the 
air-to- fuel  ratio  and  other  engine 
adjustments.  Transco  states  that  the 
higher  air  content  serves  to  increase  the 
heat  capacity  of  the  mixture  in  the 
combustion  chamber,  which  lowers 
combustion  temperature  and  thus 
reduces  the  formation  of  NOx. 

Transco  further  states  that  with 
respect  to  the  installation  of 
turbochargers  on  the  six  engines  where 
there  have  been  none  before,  the 
potential  would  be  created  of  these 
engines  being  capable  of  performing  at 
above  their  current  operating 
horsepower.  It  is  stated  that  since  that 
station  is  automated,  Transco  has  the 
ability  to  shut  down  other  engines  or 
reduce  their  load  to  ensure  that  the 
station  would  not  operate  above  the 
stations'  total  certificated  horsepower. 
Transco  states  that,  since  it  would 
install  these  turbochargers  at  Station  No. 
200  solely  to  address  an  environmental 
matter,  i.e.,  NO,  emissions,  Transco  has 
no  intent  or  need  to  operate  the  station 
above  its  certificated  horsepower. 
Therefore,  Transco  states  that  when  it 
installs  these  turbochargers  at  Station 
No.  200,  it  would  adjust  the  automation 
program  at  the  station  so  the  station 
would  not  operate  above  its  certificated 
horsepower.  2 

Transco  states  that,  at  the  other  seven 
engines,  modification  of  the  existing 
turbochargers  to  increase  their  capacity 
would  not  create  the  potential  of  the 
engines  performing  above  their  current 
operating  horsepower  because  the 
engines  are  already  operating  at 
maximum  horsepower  and  cannot 
operate  at  a  higher  horsepower  output. 
Thus,  it  is  stated,  there  would  be 
increase  in  the  capacity  on  Transco's 
system  in  the  vicinity  of  the  station  as 
a  result  of  installation  of  the  six  new 
turbochargers.  It  is  also  indicated  that 


^It  is  stated  that  the  potential  for  increased 
horsepower  on  these  six  engines  is  the  same  as  the 
situation  that  existed  in  connection  with 
Installation  of  the  turbocharger  referred  to  in 
footnote  one  of  this  notice.  Transco  states  that  as 
wiiS  the  representation  in  this  filing,  in  that 
previous  cats  Transco  represented  that  it  would 
adjust  the  automation  program  at  the  station  so  the 
station  would  not  operate  above  its  certificated 
horsapower.  As  stated  in  footnote  one,  in  that 
previous  case  the  Commission  authorized  Transco 
to  install  the  turbocharger  pursuant  to  its  blanket 
certificate,  aating  that  '•  the  fact  that  the  equipment 
has  the  potential  to  alter  capacity  is.  in  this 
instance,  incidental  to  the  purpose  (of  reducing  NO. 
emissions!  ft*  which  the  turbocharger  would  be 
installed." 


IMI 


all  of  the  Installation  work  woidd  be 
within  the  yard  of  the  existing  station. 

It  is  stated  that  the  estimated  cost  of 
Transco's  proposed  facilities  in 
$14,694,000. 

Comment  date:  January  3, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othervnse  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  wathin  the  time  allowed  therefor. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vnthin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-29425  Filed  11-29-94;  8:45  am) 
BiLUNG  CODE  S717-01-M 


[Docket  No.  CP94-21 1-001 ,  «t  al.] 

Transwestem  Pipeline  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

November  21, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transwestem  Pipeline  Company 

[Docket  No.  CP94-211-0011 

Take  notice  that  on  November  16, 
1994,  Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188. 
filed  in  Docket  No.  CP94-211-001  a 
request  for  modification  of  a 
Commission  order.  Transwestem  filed 
the  request  for  modification  pursuant  to 
Rule  212  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.212. 

Transwestem,  "due  to  changed 
circumstances",  proposes  to  modify  the 
sale  which  was  granted  by  the 
Commission  in  its  Order  Authorizing 
Abandonment,  issued  November  1, 1994 
in  Docket  No.  CP94-21 1-000,  69  FERC 
61,130  (1994).  That  November  1,  1994, 
order  approved  Transwestem's 
abandonment  of  the  Vaca  Lateral  by  sale 
to  Enron  Oil  and  Gas  Company  (Enron). 
Transwestem  now  proposes  to  modify 
the  transaction  as  a  spindown  whereby 
the  Vaca  Lateral  will  be  transferred  to 
Transwestem  Gathering  Company 
(TGC),  a  wholly  owned  subsidiary  of 
Transwestem.  Upon  conveyance  of  the 
Vaca  Lateral  facilities  to  TGC,  TGC  will 
in  turn  reconvey  such  faciUties  to 
Enron,  the  original  transferee. 

Comment  date:  December  12, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  East  Tennessee  Natural  Gas 
Company 

IDocket  No.  CP95-66-0001 

Take  notice  that  on  November  9, 
1994,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  P.O.  Box 
2511,  Houston.  Texas  77252.  filed  in 
Docket  No.  CP95-66-000  a  request 
pursuant  to  §§  157.205, 157.212  and 
157.216  of  the  Commission's 
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Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212, 157.216)  for 
authorization  to  abandon  and  replace  an 
existing  delivery  point  facility  in  Sevier 
County,  Tennessee  for  its  customer 
Sevier  County  Utility  District  (Sevier) 
under  East  Tennessee's  blanket 
certiGcate  issued  in  Docket  No.  CP82- 
412-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

East  Tennessee  proposes  to  install  a  4- 
inch  stopple  assembly  on  its  Sevierville 
lateral  line,  581  feet  upstream  of  the 
current  tap  which  will  be  abandoned. 
This  abandonment  and  replacement  is 
necessary  for  safety  since  the  current  tap 
is  located  adjacent  to  a  heavily  traveled 
highway.  The  gas  will  continue  to  be 
metered  and  transferred  to  Sevier 
upstream  of  the  proposed  tap. 

East  Tennessee  proposes  to  abandon 
all  pipe  and  the  current  S.V.3302A-111 
downstream  of  the  new  valve  by 
removal.  Sevier's  current  FT-A  contract 
will  reflect  the  relocation  of  this  tap. 
There  will  be  no  maximum  daily 
quantity  increase  with  the  tap's 
construction  and  peak  day  and  annual 
deliveries  will  not  be  affected. 

East  Tennessee  will  own,  operate  and 
maintain  the  proposed  facility.  The 
estimated  cost  for  current  facilities 
abandonment  is  $8,700,  new  facilities 
construction  is  $16,000,  and  the  total 
project  cost  is  fully  reimbursable  to  East 
Termessee. 

The  total  quantities  to  be  delivered  to 
Sevier  after  abandonment  and 
replacement  of  the  facilities  will  not 
exceed  that  authorized  to  be  delivered. 
East  Tennessee  has  sufficient  capacity  to 
.accomplish  deliveries  under  the 
proposed  change  without  detriment  or 
disadvantage  to  other  customers. 

Comment  date:  January  5. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  CNG  Transmission  Corporation 

(Docket  No.  CP95-81-000J 

Take  notice  that  on  November  16, 
1994,  CNG  Transmission  Corporation 
(CNGT),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  filed 
in  Docket  No.  CP95-81-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNGT  proposes  to  (a)  abandon  in 
place  one  old  deteriorated  pipeline,  and 
(b)  abandon  by  sale  to  CNG  Producing 
Company  (CNG  Producing,  an  affiliate) 
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three  short  fines,  a  segment  of  another 
line,  and  a  small  leased  field 
compressor.  CNGT  states  that  the 
facilities  would  be  sold  at  net  book 
value,  $168,542.  CNGT  encloses  letters 
fi-om  the  only  affected  producers  (other 
than  CNG  Producing),  Shawmut 
Development  Company  (Shavwnut),  and 
Fairman  Drilling  Company,  consenting 
to  the  proposal.  CNGT  explains  that  the 
facilities  are  no  longer  necessary  to  its 
operations  because  CNGT  is  not  a 
merchant  under  its  Order  636 
reorganization.  CNGT  anticipates  that . 
the  facilities  would  be  operated  as  part 
of  a  non-jurisdictional  gathering  system, 
once  acquired  by  CNG  Producing. 

More  specifically,  CNGT  proposes  to: 

(1)  Abandon  in  place  2.71  miles  of  8- 
*  inch  pipeline  (Line  H-176)  in  McElroy 

District  in  Tyler  County,  West  Virginia, 
due  to  deterioration.  CNGT  states  that 
the  line  was  built  in  1925  and 
certificated  on  May  12, 1942,  in  Docket 
No.  G-290  (3  FPC  994  (1943)).  CNGT 
further  states  that  the  sole  customer  of 
Hope  Gas  Inc. ,  which  was  located  on  the 
line,  has  been  relocated  to  another  line, 
and  the  line  temporarily  has  been  closed 
off  pending  action  on  CNGT's 
abandonment  proposal. 

(2)  Abandon  three  fines  (LN  2270,  LN 
2272.  LN  2397)  and  part  of  line  LN 
2246,  by  sale  to  CNG  Producing.  GNGT 
states  that  the  lines  are  located  in  the 
East  Cherry  Tree  area  of  Clearfield  and 
Cambria  Counties,  Pennsylvania,  and 
total  3.22  miles  of  2,  3,  and  6-inch 
pipeline.  CNGT  further  states  that  the 
lines  currently  are  operated  at  a 
pressure  of  approximately  150  psig.  It  is 
stated  that  the  lines  were  constructed 
under  CNGT's  blanket  certificate  as 
reported  in  the  annual  report  of  blanket 
certificated  projects  for  1984  and  the 
budget  apphcation  report  for  1982  filed 
by  CNGT's  predecessor  in  Docket  No. 
CP80-293-000. 

(3)  Abandon,  by  sale  to  CNG 
Producing,  a  340-horsepower  leased 
field  compressor  and  63  feet  of  related 
2-inch  field  pipe  at  Bells  Landing  in 
Ferguson  Township.  Clearfield  County. 
Pennsylvania.  CNGT  states  that  the 
compressor  enables  gas  from  a  CNG 
Producing  well  to  enter  a  gathering 
system  jointly  owned  by  Shawmut  with 
CNG  Producing,  and  operated  by 
Shawmut.  It  is  further  stated  that  the 
compressor  was  built  in  1988  and 
reported  in  the  annual  report  filed  in 
November  1989  in  Docket  No.  CP82- 
537-000. 

Comment  date:  December  12, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Nor  Am  Gas  Transmission  Company 

[Docket  No.  CP95-82-000] 

Take  notice  that  on  November  16, 
1994,  NorAm  Gas  Transmission 
.  Company  (NGT),  1600  Smith  Street. 
Houston.  Texas  77002,  filed,  in  Docket 
No.  CP95-82-000.  an  application 
pursuant  to  Section  7(b)  of  the  Natiual 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the 
abandonmerft  and  removal  of  a  300  h.p. 
skid-mounted  compressor  unit  which 
will  result  in  the  down  sizing  of  its 
Calhoun  Compressor  Station  in 
Quachita  Parish,  Louisiana,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  states  that  it  received 
authorization  in  Docket  No.  CP87-458- 
000  to  construct  and  operate  the 
Calhoun  Compressor  Station,  consisting 
of  three  skid-mounted  compressor  imits 
with  a  total  of  980  horsepower  (h.p.)  on 
NGT's  HT-1,  Section  34,  Township 
18N,  Range  IE,  Quachita  Parish, 
Louisiana.  NGT  relates  that  the 
compressor  station  was  installed  to 
receive  gas  supply  bom  the  Calhoun 
Field  central  point  for  the  transmission 
of  such  gas  through  Line  HT-1  into  its 
mainline  system. 

NGT  maintains  that  due  to  declining 
production  from  the  Calhoun  Field,  it  is 
no  longer  necessary  to  operate  the  300 
h.p.  unit  to  receive  gas  fi-om  this  field. 
Additionally,  NGT  says  the  300  h.p. 
unit  has  been  inactive  for  some  time  and 
would  require  repair  before  becoming 
operational.  NGT  asserts  that  it  will 
continue  to  operate  the  two  340  h.p. 
units  and  no  production  will  be 
interrupted  or  abandoned.  NGT  further 
states  that  the  removal  would  only  be 
above  ground  facilities  within  an 
existing  fenced  compressor  station  yard 
and  no  soil  would  be  disturbed. 

Comment  date:  December  12, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  fiirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubfic  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  befieves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allgwed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fifing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasbeB, 
Secretary. 

IFR  Doc  94-29428  Filed  11-2^94;  8:45  am] 
BILLING  CODE  «717-Ot-P 


[Docket  Nos.  RP94-96-«)9  and  RP94-213- 
006] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  23, 1994. 

Take  notice  that  on  November  18. 
1  y94,  CNG  Transmission  Corporation 
(CNG),  pursuant  to  Section  4  of  the 


Natural  Gas  Act  and  Part  154  of  the 

Commission's  Regulations,  filed  the 
tarifi^  sheets  fisted  below,  for  inclusion 
in  Second  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff.  CNG  requests  that  the 
following  tariff  sheets  be  made  effective 
on  July  1, 1994; 
Sheet  No.  27 

Third  Substitute  First  Revised  Sheet  No.  31 
Second  Substitute  First  Revised  Sheet  No 
201 

Second  Substitute  Alternate  First  Revised 
Sheet  No.  351 

CNG  requests  that  the  Substitute 
Second  Revised  Sheet  No.  31  be  made 
effective  on  October  1, 1994. 

CNG  requests  that  the  following  tariff 
sheets  be  made  effective  on  November  1 
1994: 

Substitute  Third  Revised  Sheet  No.  31 
First  Revised  Sheet  No.  251 
First  Revised  Sheet  No.  386 

CNG  states  that  the  purpose  of  this 
filing  is  to  revised  provisions  of  its 
FERC  Gas  Tariff  in  compUance  with  the 
Commission's  November  3. 1994.  order 
in  Docket  Nos.  RP94-96-004.  et  al. 

CNG  further  states  that  copies  of  the 
filing  were  served  upon  parties  to  the 
captioned  proceeding,  and  to  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
fifing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  CcHnmission 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  December 
1. 1994.  Protests  vrill  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubfic  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-29450  FUed  11-29-94;  8:45  am) 
BILUNQ  COOE  6717-01-M 


[Docket  No.  TM95-4-23-000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  23, 1994. 

Take  notice  that  on  November  21, 
1994,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
fifing  certain  revised  tariff  sheets 
included  in  Appendix  A  attached  to  the 
fifing.  Such  sheets  are  proposed  to  be 
effective  October  1. 1994. 


Eastern  Shore  states  that  the  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  §  154.309  of  the 
Commission's  regulations  and  Section 
24  of  the  General  and  Conditions  of 
Eastern  Shore's  FERC  Gas  Tariff  to  track 
changes  made  in  storage  service  rates 
fi-om  Transcontinental  Gas  Pipe  Line 
Corporation  Colimibia  Gas 
Transmission. 

Eastern  Shore  states  that  copies  of  the 
fifing  have  been  served  upon  its 
jurisdictional  customers  and  interBsted 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  motions  or 
protests  should  be  filed  on  or  before 
December  1. 1994.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  to  be  taken, 
but  will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubfic  Lnspecticm. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc  94-29451  Filed  11-29-94:  8:45  ami 
BILLMG  COOE  VTIT-tl-M 


JMI 


[Docket  No.  RP94-1 20-000] 

Koch  Gateway  Pipeline  Co.;  Informal 
Settlement  Conference 

November  23, 1994. 

Take  notice  that  Commission  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on 
November  30, 1994,  at  10:00  a.m.  The 
conference  will  be  held  in  a  bearing 
room  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  N.E.,  Washington.  D.C 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 

Commission's  regulations.  18  CFR 

385.214. 
For  additional  informafion.  contact 

Donald  A.  Heydt  at  (202)  208-0740  or 

Warren  C.  Wood  at  (202)  208-2091. 

Lois  O.  Cashell. 

Secretary. 

IFR  Dor  94-29452  Filed  11-29-94:  8:45  ami 

BILUNG  COOe  WtT-OI-M 


IMI 
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[Docket  No.  PR95-1-000] 

Magnolia  Pipeline  Corp.;  Petition  for 
Rate  Approval 

November  23, 1994. 

Take  notice  that  on  November  22, 
1994,  Magnolia  Pipeline  Corporation 
(Magnolia)  filed  pursuant  to 
§  284.123(b)(2)  of  the  Commission's 
Regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  a  rate  of  $0.1621 
per  MMBtu  for  firm  and  interruptible 
transportation  services  performed  under 
Section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA). 

Magnolia  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  Section 
2  (16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Alabama.  Pipeline  proposes 
an  effective  date  of  November  23, 1994. 

Pursuant  to  284.123(b)(2){ii),  if  the 
.  Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amoimt  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  ser\'ice.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  argimients. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  8. 1994.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretory. 

|FR  Doc.  94-29453  Filed  11-29-94;  8:45  am) 
BILLING  CODE  8717-01-M 


[Docket  No.  RP95-7-001] 

Mississippi  River  Transmission  Corp.; 
Proposed  Change  in  FERC  Gas  Tariff 

November  23, 1994. 

Take  notice  that  on  November  21. 
1994,  Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets  listed  below,  with  a 
proposed  effective  date  of  November  1, 
1994: 

Substitute  First  Revised  Sheet  No.  127 
Substitute  First  Revised  Sheet  No.  224 


MRT  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  November  4, 1994,  order 
by  deleting  the  tariff  language  on  Sheet 
No.  127  which  the  Commission  viewed 
as  inconsistent  with  its  ciutailment 
pohcy  set  forth  in  Order  No.  636,  and 
by  revising  the  tariff  language  on  Sheet 
No.  224  to  the  billing,  statements, 
payment  and  records  provisions  to 
reflect  the  language  that  was  originally 
approved  in  MRT's  restructuring 
proceeding  under  Order  No.  636  and 
that  was  in  effect  prior  to  MRT's 
October  7, 1994  filing. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  each  of  its  sales 
customers  and  the  State  Commissions  of 
Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  §  385.211  of  the  Conunission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  1. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretafy. 

IFR  Doc.  94-29454  Filed  11-29-94;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP95-50-000] 

Northwest  Pipeline  Corp.;  Petition  for 
Limited  Waiver  of  Tariff 

November  23, 1994. 

Take  notice  that  on  November  18, 
1994,  pursuant  to  Rule  207(a)(5)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207(a)(5), 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a 
Petition  for  Limited  Waiver  of  Tariff. 

Northwest  seeks  waiver  of  the  Federal 
Energy  Regulatory  Commission's  first- 
come;  first-served  policy,  as  reflected  in 
Section  1  of  Northwest 'sTI-1  Rate 
Schedule  and  the  Priority  Date 
provisions  of  Section  12  of  the  General 
Terms  and  Conditions  in  Third  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff,  in 
order  to  allow  the  receipt  and  delivery 
point  priority  of  service  dates  held  by 
Cascade  Natural  Gas  Corporation  under 
a  Section  311  interruptible 
transportation  agreement  to  be  retained 
imder  a  replacement  §  284.223 
interruptible  transportation  agreement. 


Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  AH  such  motions  or  protests 
should  be  filed  on  or  before  December 
1, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  ais  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-29455  Filed  11-29-94;  8:45  am] 

BILLING  CODE  6717-01-M 

Pocket  No.  RP95-61-000] 

Overthrust  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  23. 1994. 

Take  notice  that  on  November  21, 
1994,  Overthrust  Pipeline  Company, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A,  First  Revised  Sheet  No.  69  and 
Second  Revised  Sheet  No.  70.  to  be 
effective  December  1, 1994. 

Overthrust  states  that  Commission 
acceptance  of  the  proposed  tariff  sheets 
will  enable  it  to  resolve  customer 
concerns  by  conforming  crediting  for 
voliunetric  releases  with  crediting  for 
reservation-charge  capacity  releases. 

Questar  seeks  Commission  waiver  of 
18  CFR  154.22  so  that  the  proposed 
tariff  revision  may  become  effective 
December  1, 1994.  Questar  explains  that 
the  requested  effective  date  will  allow 
sufficient  time  for  implementation  prior 
to  the  January  15. 1995,  billings,  thereby 
enabling  Overthrust  to  serve  its 
customers  more  effectively  and 
efficiently. 

Overthrust  states  further  that  this 
filing  was  served  upon  its  customers 
and  the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC,  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
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or  before  December  1. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lais  a  Cashell. 
Secretary. 
fFR  Doc.  94-29456  Filed  11-29-94;  8:45  am) 
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ACnoM:  Notice. 


ENVIRONMENTAL  PROTECTION 
AGENCY  1 1 

[OPP-34087;  FRL  4920-7] 

Notice  ot  Receipt  of  Requests  for 
Amendments  To  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Eiivironmental  Protection 
Agency  (EPA). 


SUMMARY:  In  accordance  with  Section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  February  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
dehvery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202 
(703)  305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  HFRA.  provides  that 
a  registrant  of  a  pesticide  product  may 


at  any  time  request  that  any  of  its 
pesUcide  registraUons  be  amended  to 
delete  one  or  more  uses.  The  Act  furthw 
provides  that,  before  acting  on  the 
request.  EPA  must  pubfish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  appUcations  from  registrants 
to  delete  uses  in  the  13  pesticide 
registrations  Usted  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  narces/ 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
apphcable  registrant  before  February  28, 
1995  to  discuss  withdrawal  of  the 
apphcations  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


TABLE  ^-REGISTRATIONS  W,TH  REQUESTS  FOB  AMENDMENTS  TO  DELETE  USES  ,N  CERTA.N  PE^^.OE  REGISTBATUXS 


EPA  Reg  No. 

000016-00019 
000299-00110 


Product  Name 


DRAGON  50%  Malathion  Insect  Spray 
Martin's  50%  MaJ^hion  Concentrate 


Active  Ingredient 


000299-00166    Martin's  57%  Malathion  5E 


000572-00145 


000572-00285 


Malathion  57%  E.G. 


Malattnon 
Malathion 


Malathion 


Malathion 


Delete  Fnxn  Label 


Vegetable-Tomato  Insect  Spray 


009404-00014    Ethton  &  Oil  Spray 


010370-00165 
034704-00119 


034704-00474 


Di-Syston  2%  Granular 

Clean  Crop  Malathion  SEC  Insecticide 


PiperooyI  bUoxide  (Pyremrins) 

Ethion 

Disutfoton 

Mataltiion 


045386-00054 


Cythton  8  Aquamtil 


Malathion 


Dursban  12  Insecticide 


Chlorpyrifos 


In  homes 

Beef  cattle,  sheep,  goats,  hogs,  chickens 
turiceys.  range  treatment  tor  poultry' 
dogs,  plums,  apples,  pears,  metons' 
household  pets 

Indoor  fiy  control,  residual  spray  lor 
bugged  flour  &  pacitagea  cer«als,  live- 
stock uses  (beet  cattle,  horses,  hogs, 
sheep,  goat  poultry),  stored  gra»n  & 
grains  going  into  storage 

Animal  buildings,  poultry  (ctiickflns  ducks, 
geese,  turkeys),  poultry  houses,  sheep,' 
goats,  swine,  roost  paint  and  stored 
products  (bartey,  com,  grain  sorghum, 
oats,  rice,  rye.  wheatgrains  &  fi^d  a 
garden  seeds) 

Greenhouses 

Ornamental  plants 

Spinach 

Almonds,  apples,  dates,  cranberries,  fil- 
berts, metons,  pears,  plums,  prunes, 
pumpkins,  quinces,  sugar  beets,  indoor 
uses  (animal  premtses,  homes,  meat 
processing  plants),  bagged  citrus  pulp, 
stored  commodities  (wheat,  oa^,  rice 
com.  rye,  barley,  grain  sorghum,  sun- 
flowers.  peanuts,  almonds,  ftekJ  and 
garden  seeds) 

Almonds,  apples,  asparagus,  carrots, 
dates,  cranberries,  faberts,  metons. 
peanuts,  pears,  ptneapptes.  p^^rs, 
prunes,  pumpkins,  safflower .  soytwans. 
strawtierries  (as  a  soi  a^jbcatior)). 
sugar  beets 

Ornamental  plants 
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Table  1  .—Registrations  With  Requests  for  Amendments  To  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 
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EPA  Reg  No. 

Prodtct  Name 

Active  Ingredient 

Delete  From  1  abel 

045385-00065 

Chem-Tox  Malathion  3% 

Malattiion 

Homes,  farm  &  dairy  t)arns,  storage  & 
warehouse  areas,  commercial  eating 
estat)lishments,  food  processing  plants 

045385-00066 

Chem-Tox  MAL  50-OS 

Malathion 

Homes,  apartments,  garages,  ware- 
houses, institutions,  food  processing 
plants,  restaurants,  farm  buildings, 
dairy  bams 

066222-00001 

Captan  50  WP 

Captan 

Dichondra  in  California 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  nmnber. 

Table  2.— Registrants  Requesting  Amendments  To  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000016 
000299 
000572 
009404 
010370 
034704 
045385 
066222 


Company  Name  and  Address 


Dragon  Corp.,  P.O.  Box  7311,  Roanoke,  VA  24C19. 

C.J.  Martin  Company.  606  W.  Main  St.,  Nacogdoches,  TX  75961. 

Rockland  Corp..  P.O.  Box  809.  West  CaWwell.  NJ  07006. 

Sunniland  Corp.,  P.O.  Box  8001 ,  Sanford,  FL  32771 . 

Roussel  Uclaf  Corp.,  95  Chestnut  Ridge  Road,  MonWale.  NJ  07645. 

Platte  Chemical  Co.,  P.O.  Box  667,  Greeley,  CO  80632. 

ChenvTox,  Inc.,  481  Scotland  Road,  McHenry.  IL  60050. 

MakhteshinvAgan  of  North  AnDerica  Inc..  551  Fifth  Ave..  Suite  1100,  New  York,  NY  10176. 


in.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
j)eriod  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  14,  1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

[PR  Doc.  94-28979  Filed  11-29-94:  8:45  am] 
BtLLMG  CODE  mSiy-60-f 


[PF-607;  FRL-4911-2] 

Pesticide  Tolerance  Petitions; 
Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  Correction. 

SUMMARY:  EPA  is  correcting  a  notice  of 
a  pesticide  petition  (PP)  for 
imadacloprid  (PP  4F4337)  filed  by 
Gustafson.  Inc. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  Edwards,  Product  Manager 
(PM-19),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  S\V.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207.  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA,  (703)-305-6386. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
94-26087  in  the  Federal  Register  of 
November  2, 1994,  the  following 
correction  is  made  to  item  4  in  the  first 
column  of  page  54907:  Under  PP 
4F4337.  filed  by  Gustafson.  Inc..  P.O. 
Box  66065.  Dallas,  TX  75266-0065, 
proposing  to  amend  40  CFR  part  180  to 
establish  a  regulation  to  permit  residues 
of  imidacloprid  on  various  agricultural 
commodities,  the  tolerance  for  sorghum, 
grain  at  0.1  part  per  million  (ppm)  is 
corrected  to  read  ".05  ppm." 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Records  and  recordkeeping. 

Authority:  21  U.S.C.  346a  and  348. 


Dated:  November  15.  1994. 

Stephen  L.  |ohnson. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  94-28978  Filed  11-29-94;  8:45  am] 
BILLING  CODE  656C-6&-f 

[OPP-64025;  FRL  4920-8] 

Tributyltin  fluoride  (TBTF); 
Cancellation  Order 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Cancellation  Order. 

SUMMARY:  This  Order,  issued  pursuant 
to  section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  7  U.S.C.  136  et  seq., 
announces  EPA's  cancellation  of  the 
registrations  for  ELF  ATOCHEM  North 
America,  Inc.  ("Atochem")  products 
containing  Tributyltin  Fluoride  (TBTF). 
Further,  this  Order  announces  the 
Agency's  decision  prohibiting 
Atochera's  sale,  distribution  and  use  of 
existing  stocks  of  its  TBTF  products. 
DATES:  The  cancellation  and  the  existing 
stocks  provision  shall  be  effective 
November  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ann  Sibold.  Review  Manager, 


Special  Review  and  Reregistration 
Division  (7508W),  Environmental 
Protection  Agency.  401  M  St..  S.W., 
Washington.  DC  20460.  Office  locaUon 
and  telephone  nimiber:  3rd  floor,  2800 
Crystal  Drive,  Arlington.  VA  22202. 
(703) 308-8033. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

TBTF  compounds  are  registered  for 
use  in  paint  formulations  as  an 
antifoulant  treatment  for  hulls,  outboard 
motors,  and  lower  drive  imits  of  certain 
types  of  marine  vessels.  They  are  used 
to  inhibit  the  growth  of  fouling 
organisms  such  as  barnacles  and  algae. 
Atochem  manufactured  the  technical 
product,  an  intermediate  formulation, 
and  one  end-use  product. 

On  July  7, 1994.  EPA  pubhshed  in  the 
Federal  Register  a  Notice  of  Receipt  of 
Request  to  Cancel  Registrations  of 
Atochem's  three  registrations  of  TBTF 
products,  EPA  registratibn  numbers 
5204-19,  5204-61,  and  5204-64.  hi  that 
Notice,  EPA  announced  its  intent  to 
grant  the  request  for  cancellation  of 
these  products  and  also  set  forth  a 
proposal  to  prohibit  Atochem's  sale, 
distribution  and  use  of  these  products 
effective  on  the  date  of  the  cancellation 
order.  Other  dealers  and  distributors 
would  be  permitted  to  sell  and 
distribute  these  products  until  supphes 
were  exhausted.  End-users  would  be 
permitted  to  use  these  products  until 
supplies  were  exhausted.  For  further 
information  regarding  the  request  for 
voluntary  cancellation  and  the  existing 
stocks  proposal,  see  the  July  7, 1994 
Notice  (59  FR  34814).  EPA  received  no 
comments  during  the  30-day  comment 
period  which  ended  August  8, 1994. 

IL  Existing  Stocks  Determination 

EPA  has  determined  that  Atochem 
will  not  be  permitted  to  sell,  distribute, 
or  use  existing  stocks  of  its  TBTF 
products  as  of  November  30, 1994. 
Furthermore,  Atochem  must,  as  the 
basic  registrant,  notify  any  and  all 
supplemental  registrants  of  its 
product(s)  that  this  Agency  action  also 
applies  to  their  supplementally 
registered  products.  Registrants  may  be 
held  liable  for  violations  committed  by 
their  supplemental  registrants.  Other 
dealers  and  distributors  will  be 
permitted  to  sell  and  distribute  existing 
stocks  of  affected  Atochem  products 
until  stocks  are  exhausted.  End  users 
may  use  existing  stocks  until  stocks  are 
exhausted. 

III.  Cancellation  Order 

Effective  November  30, 1994,  EPA  is 
hereby  issuing  a  cancellation  order  for 


the  following  Atochem  product 
registrations:  EPA  registration  numbers 
5204-19,  5204-61, and  5204-64. 
Effective  November  30, 1994,  all  sale, 
distribution,  and  use  of  these  products 
must  be  in  accordance  with  the 
following  existing  stocks  provision  of 
this  cancellation  order:  Atochem  will 
not  be  permitted  to  sell,  distribute,  or 
use  existing  stocks  of  its  TBTF  products 
as  of  November  30, 1994.  Furthermore,  ' 
Atochem  must,  as  the  basic  registrant, 
notify  any  and  all  supplemental 
registrants  of  its  product(s)  that  this 
Agency  action  also  applies  to  their 
supplementally  registered  products. 
Registrants  may  be  held  liable  for 
violations  committed  by  their 
supplemental  registrants.  Other  dealers 
and  distributors  will  be  permitted  to  sell 
and  distribute  existing  stocks  of  affected 
Atochem  products  until  stocks  are 
exhausted.  End  users  may  use  existing 
stocks  until  stocks  are  exhausted. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  November  21, 1994. 

Daniel  M .  Barolo, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  94-29502  Filed  11-29-^4;  8:45  am] 
BILUNG  CODE  6S8O-60-f 
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[OPPTS-62143;  FRL-4921-4] 

Accredited  Training  Programs  Under 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  National  Directory  of  AHERA 
Accredited  Courses  (NDAAC);  notice  of 
availabihty  of  new  edition. 

SUMMARY:  Effective  November  30,  1994, 
the  EPA  is  announcing  the  availabihty 
of  a  new  edition  of  its  National 
Directory  of  AHERA  Accredited  Courses 
(NDAAC).  This  publication,  updated 
quarterly,  provides  information  to  the 
public  about  training  providers  and 
courses  approved  for  accreditation 
purposes  pursuant  to  the  Asbestos 
Hazard  Emergency  Response  Act 
(AHERA).  As  a  nationwide  listing  of 
approved  asbestos  training  programs 
and  courses,  the  NDAAC  has  replaced 
the  similar  listing  which  was  formerly 
published  quarterly  by  EPA  in  the 
Federal  Register.  The  November  30, 
1994,  directory,  which  supersedes  the 
version  released  on  August  31, 1994, 
may  be  ordered  through  the  NDAAC 


Clearinghouse  along  with  a  variety  of 
related  reports. 

ADDRESSES:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact: 
EPA  AHERA-NDAAC.  c/o  VISTA 
Computer  Services,  3rd  Floor,  6430 
Rockledge  Drive,  Bethesda,  MD  20817, 
Telephone:  1-800-162-6706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460.  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA.  as  amended  by  the  Asbestos 
School  Hazard  Abatement 
Reauthorization  Act  (ASHARA), 
contractors  who  prepare  management 
plans  for  schools,  inspect  for  asbestos  in 
schools  or  public  and  commercial 
buildings,  or  design  or  conduct  response 
actions  with  respect  to  friable  asbestos- 
containing  materials  in  schools  or 
pubHc  and  commercial  buildings,  are 
required  to  obtain  accreditation  by 
completing  prescribed  training 
requirements.  EPA  therefore  maintains  a 
current  national  fisting  of  AHERA - 
accredited  courses  and  approved 
training  providers  so  that  this 
information  will  be  readily  available  to 
assist  the  public  in  accessing  these 
training  programs  and  obtaining  the 
necessary  accreditation.  The 
information  is  also  maintained  so  that 
the  Agency  and  approved  state 
accreditation  and  licensing  programs 
will  have  a  reUable  means  of  identifying 
and  verifying  the  approval  status  of 
training  courses  and  organizations. 

Previously,  EPA  had  pubhshed  this 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  last  Federal 
Register  listing  required  by  law  was 
pubhshed  on  August  30, 1991.  EPA 
recognized  the  need  to  continue 
publication  of  this  document  even 
though  the  legislative  mandate  had 
expired.  The  NDAAC  fulfills  the  public 
need  for  this  information  while  at  the 
same  time,  it  reduces  EPA  cost  and 
improves  the  service's  capabilities. 

Dated:  November  16,  1994. 
Susan  B.  Hazen, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

(FR  Doc.  94-29379  Filed  11-29-94;  B.-io  an:] 
BILLING  CODE  6560-60-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  22,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
foUomng  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street,  NW,  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
418-0214.  Persons  wishing  to  conunent 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget.  Room  10214 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 
OMB  Number:  3060-0438 

Tit7e;  Transmittal  Sheet  for  Cellular 
Applications  for  Unserved  Areas 

Form  Number:  FCC  Form  464 
-  Action:  Revision  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  20,000 
responses:  -166  hours  average  burden 
per  response:  3,320  hours  total  annual 
burden 

Needs  and  Uses:  In  CC  Docket  No. 
90-6.  the  Conmiission  adopted  its  initial 
rules  and  requirements  for  the 
processing,  filing  selection  of  unserved 
area  applications  in  the  Cellular 
Radiotelephone  Service.  These  rules 
were  later  refined  in  CC  Docket  No.  92- 
115  in  which  the  Commission 
conducted  a  comprehensive  revision  of 
Part  22  rules.  The  procedures  for 
processing  cellular  applications  were 
soon  thereafter  revised  in  GN  Docket 
No.  93-252.  In  this  proceeding,  the 
Commission  determined  that  it  would 
also  use  competitive  bidding  to  select 
among  certain  mutually  exclusive 
cellular  appUcations.  A  two  phase 
licensing  scheme  for  accepting 
applications  for  unserved  area 
applications  is  used.  In  Phase  I. 
appUcations  are  filed  during  specified 
filing  windows  for  any  unserved  area 
that  may  exist  on  frequency  blocks 
within  each  market.  In  Phase  II, 
unserved  area  applications  are 
processed  using  a  30-day  notice  and  cut- 
off procedures.  Applicants  must  submit 


a  transmittal  sheet,  FCC  Form  464,  in 
addition  to  other  filing  requirements. 
FCC  Form  464  is  designed  to  facilitate 
application  intake  and  other  processing 
functions  by  serving  as  a  cover  sheet  to 
the  application.  The  applicant  must 
certify  on  the  form  that  the  application 
is  complete  in  every  respect  and 
contains  all  the  information  required  by 
the  Commission's  cellular  rules.  The 
information  on  the  transmittal  sheet 
must  match  exactly  the  information  on 
the  jacket  of  the  microfiche  and  on  the 
cover  of  the  appUcation.  Application 
filed  with  an  incorrect  or  previous 
transmittal  sheet  will  not  be  accepted 
for  filing.  FCC  Form  464  is  used  only  in 
Phase  I  of  the  licensing  scheme.  In 
Phase  I.  applicants  need  not  initially  file 
the  paper  original  with  the  application. 
The  paper  original  must  be  filed  seven 
days  after  the  release  of  the  public 
notice  announcing  the  applicant  as  the 
winner  and  include  a  full  sized  map. 
For  Phase  I  filings,  applicants  must  file 
the  original  or  master  microfiche  and 
one  microfiche  copy  and  a  reduced  copy 
of  the  map  should  be  depicted  in  the 
microfiche  and  contained  in  the  paper 
original.  The  microfiche  must  be  a 
signed  copy  of  the  application,  be 
properly  labelled  and  enclosed  in  a 
properly  labelled  envelope.  The  FCC 
Form  464  has  been  updated  to  replace 
references  to  FCC  Form  401  with  FCC 
Form  600.  Other  minor  changes  have 
been  made  to  coincide  the  form  with  the 
revised  rules.  The  information  collected 
will  be  used  by  FCC  staff  to  determine 
whether  the  applicant  is  qualified 
legally,  technically,  and  financially  to 
be  licensed  as  a  cellular  operator. 
Without  such  information  the 
Commission  could  not  determine 
whether  to  issue  licenses  to  the 
applicants  that  provide 
telecommunication  services  to  the 
public  and  therefore  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Ck^mmission. 

LaVera  F.  MarshaU. 

Acting  Secretary. 

[PR  Doc.  94-29445  Filed  11-29-94;  8:45  am) 

BILLING  CODE  STIZ-Ot^ 

[GEN  Docket  No.  90-314;  DA  94-1289] 

Broadt>and  Personal  Communications 
Services 

AGENCV:  Federal  Communications 

Commission. 

ACTION:  Public  notice. 

SUMMARY:  This  public  notice  announces 
the  Canadian  Interim  Shjuing 


,  Arrangement  for  the  broadband  personal 
communications  service  (PCS).  This 
action  is  taken  on  the  Commission's 
own  motion.  The  arrangement  permits 
the  United  States  and  Canada  to  use 
PCS  spectrum  without  causing 
interference  to  the  operations  of  the 
other  country. 

EFFECTIVE  DATE:  November  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Mooring,  Office  of  Engineering  and 
Technology.  (202)  653-8114. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
text  of  the  Commission's  public  notice 
in  GEN  Docket  No.  90-314,  released 
November  21, 1994.  The  arrangement 
itself  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street  NW..  Washington. 
DC  and  also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.. 
Suite  140,  Washington,  DC  20037. 

Text  of  Public  Notice 

On  November  14, 1994, 
representatives  of  the  FCC  and  Industry 
Canada  concluded  a  sharing 
arrangement  for  2  GHz  Broadband 
Personal  Communications  Services 
(PCS).  This  interim  sharing  arrangement 
provides  for  use  of  the  1850-1990  MHz 
band  for  PCS  along  the  United  States 
and  Canada  border.  This  sharing 
arrangement  should  assist  parties 
intending  to  participate  in  the  FCC 
auction  process  and  should  facilitate  the 
eventual  provision  of  PCS  services  along 
the  border. 

The  principal  provisions  of  this 
interim  sharing  arrangement  are: 

•  The  frequency  band  1850-1990 
MHz  is  to  be  shared  on  an  equal  basis 
and  both  countries  are  to  have  full  use 
of  these  frequencies  for  the  provision  of 
PCS  services. 

•  Additional  use  of  the  1850-1990 
MHz  frequency  band  for  fixed  point-to- 
point  microwave  use  is  to  be  limited 
and  discouraged  and  any  new  use  of  the 
1910-1930  MHz  band  for  fixed 
microwave  operations  is  to  be  avoided. 
(The  1910-1930  MHz  portion  of  the 
1850-1 990  MHz  band  has  been 
designated  for  unlicensed  PCS  use  in 
the  United  States  and  a  similar  type  of 
use  in  Canada.) 

•  Any  new  PCS  use  of  these 
frequencies  is  not  to  cause  harmful 
interference  to  existing  fixed  point-to- 
point  microwave  operations  in  the  other 
country. 

•  Coordination  ofall  PCS  systems 
within  120  km  (75  miles)  of  the  border 
is  required  and  will  be  based  on: 


— A  technical  analysis,  using  recognized 
industry  procedures  such  as  TIA/EIA 
Bulletin  (TSBIO-F),  that  interference 
is  not  caused  to  existing  microwave 
operations;  or,  alternatively, 

—A  mutually  acceptable  arrangement 
between  the  PCS  and  fixed  microwave 
operators. 

•  Licenses  for  PCS  base  station 
facilities  witiiin  72  km  (45  miles)  of  the 
border  will  be  conditioned  to  indicate 
that  future  coordination  is  required 
between  PCS  operators  in  both  coimtries 
to  ensure  that  interference  fs  not  caused 
to  PCS  operations  in  the  other  country 
and  that  the  band  is  shared  on  an  equal 
basis.  (This  is  similar  to  actions  taken 
during  the  initial  Iwens'^ng  of  the 
cellular  radio  service.) 

•  The  predicted  or  measured  median 
field  strength  of  any  PCS  base  station  is 
not  to  exceed  47  dBuV/m  at  any 
location  at  or  beyond  the  border  unless 
the  affected  PCS  operators  in  the 
adjacent  areas  agree. 

•  Compatible  PCS  operations  at  the 
border  are  best  assured  through 
coordination  of  operating  and  technical 
parameters  by  PCS  operators;  and,  PCS 
operators  are  to  notify  the  FCC  and 
Industry  Canada  of  any  agreements. 
Such  agreements  are  subject  to  review 
by  the  Agencies. 

The  full  text  of  the  arrangement  has 
bee  placed  in  GEN  Docket  No.  90-314 
and  copies  are  available  from 
International  Transcription  Service  at 
(202)  857-3800.  For  ftirther  information, 
contact  Tom  Mooring  or  Rod  SmalFin 
the  Office  of  Engineering  and 
Technology  at  (202)  653-8114  (6)  or 
Henry  Stnaube  in  the  International 
Bureau  at  (202)  254-3394. 

Federal  Coramunications  Commission. 

LaVera  F.  Marshall, 

Acting  Secretary. 

IFR  Doc.  94-29439  Filed  ll-2»-94;  8:45  am] 
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[MM  Docket  Nos.  91-339,  93-103,  93-165, 
93-284,  93-196,  93-203,  93-206,  93-208, 
93-213,  93-217.  93-220,  93-237,  93-238, 
93-239,  93-256] 

Radio  Broadcasting  Services; 
Houston,  AK,  Point  Arena,  Templeton, 
CA,  Taylorville,  IL,  Isleboro,  Winter 
Hartwr,  Maine,  Hermantown,  MN, 
Alfred,  Grand  Gorge,  Jeffersonville, 
Minetto,  NY,  Norlina,  NC,  Athens,  OH, . 
Bonanza,  Keno,  Lakeview,  Matin, 
Merrill,  OR,  Quincy,  WA,  Balsam  Lake, 
Wl. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  the  application  filing 
window  for  the  filing  of  applications  for 
the  following  communities  and 
channels  is  being  opened:  Houston,  AK, 
Channel  221A;  Point  Arena.  CA. 
Channel  272B1;  Templeton,  CA, 
Channel  263A;  Taylorville,  IL,  Channel 
232A;  Isleboro,  Maine,  Channel  288B1; 
Winter  Harbor,  ME,  Channel  249A; 
Hermantown,  MN,  Channel  221  A; 
Alfred,  NY,  Channel  270A;  Grand 
Gorge,  NY,  Channel  287A; 
Jeffersonville,  NY,  Channel  271A; 
Minetto,  NY,  Channel  293A;  Norlina, 
NC,  Channel  232A;  Atiiens,  OH, 
Channel  240A;  Bonanza,  OR,  Channel 
275A;  Keno,  OR,  Channel  253A; 
Lakeview,  OR,  Channel  237C2;  Malin, 
OR.  Channel  263A;  Merrill.  OR, 
Channel  289A;  Quincy,  WA,  Channel 
240C3,  Balsam  Lake,  WI,  Channel 
285C3. 

DATES:  The  window  period  for  filing 
appUcations  will  open  on  January  6, 
1995,  and  close  on  February  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Order. 
MM  Docket  No.  91-339,  et  al.,  adopted 
November  14, 1994,  and  released 
November  23, 1994.  The  full  text  of  tiiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW,  Suite  140,  Washington,  D.C.  20037. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  94-29447  Filed  11-29-94;  8:45  am) 
BILUNG  CODE  6712-01-f 
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Petition  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

November  25, 1994. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Pubfic  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239,  1919  M  Street,  NrtV., 
Washington,  D.C.  or  may  be  purchased 


from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  December 
15, 1994.  See  §  1.4(b)(1)  of  die 
Conunission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Implementation  of  Sections  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992— Rate  Regulation  (MM  Docket 
No.  92-266).  Number  of  Petitions 
filed:  2 
Subject:  Implementation  of  Sections  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992— Rate  Regulation  (MM  Docket 
No.  93-215).  Number  of  Petition  filed: 
1 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-29446  Filed  11-29-94:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9tii  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  witiiin  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  tiie  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-002744-084. 

Title:  West  Coast  of  South  America 
Agreement. 

Parties: 

A. P.  MoUer-Maersk  Line 

Compania  Chilena  de  Navigacion 
Interoceania,  S.A. 

Compania  Sud  Americana  de 
Vapores,  S.A. 

Americana  de  Vapores,  S.A. 

Crowley  American  Transport,  Inc. 

Flota  Mercante  Grancolombiana,  S.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Sea-Land  Service,  Inc. 

South  Pacific  Shippung  Compan\'  Ltd 

Synopsis:  The  proposed  amendmpnt 
authorizes  the  parties  upon  ujianiinous 
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vote,  to  include  a  most-favored-shipper 
clause  in  any  service  contract  they  enter 
into. 

Agreement  No.:  203-011223-009. 

Title:  Transpacific  Stabilization 
Agreement 

Parties: 

American  President  Line 

Evergreen  Marine  Corp.  (Taiwan)  Ltd. 

Hapag-Lloyd  Aktiengesellschafl 

Hanjin  Shipping  Co.,  Ltd. 
'  Hyundai  Merchant  Marine  Co.,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  MoUer-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line.  Inc. 

Sea-Land  Service,  Inc. 

Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
adds  the  Indian  Sub-Continent  to  the 
Agreement's  geographic  scope,  except 
with  regard  to  the  Capacity  Management 
("CMP")  Program.  It  also  clarifies, 
updates  and  restates  portions  of  the 
Agreement's  Authority.  In  addition,  it 
lengthens  the  period  of  time  in  which 
the  parties  may  take  to  extend  each 
succeeding  term  of  the  CMP,  and  makes 
other  non-substantive  changes  to  the 
Agreement. 

Agreement  No.:  201-200063-012. 

Title:  NYSA-ILA  Tonnage 
Assessment  Agreement. 

Parties: 

New  York  Shipping  Association 

International  Longshoremen 
Association 

Synopsis:  The  proposed  amendment 
modifies  the  treatment  of  transhipped 
and  empty  containers. 

Agreement  No.:  201-200063-013. 

Title:  NYSA-ILA  Tonnage 
Assessment  Agreement. 

Parties: 

New  York  Shipping  Association 

International  Longshoremen 
Association 

Synopsis:  The  proposed  amendment 
provides  that  the  assessment  on 
containerized  bananas  be  1  cent  per  box. 
whether  containerized  or  palletized,  and 
that  the  $65  dollar  per  container  charge 
is  eliminated. 

Agreement  No.:  224-200609-003. 

Titye;  Jacksonville  Port  Authority/ 
Columbus  Line,  Inc.  Terminal 
Agreement. 

Parties: 

lacksonville  Port  nuthority 

Columbus  Line.  Inc. 

Synopsis:  The  proposed  amendment 
provides  for  a  rate  increase  and  extends 
the  term  of  the  Agreement. 

By  Ord«r  of  the  Federal  Maritime 
C  ommisstoa. 


Dated:  November  23, 1994. 
Joseph  C  Polkiag. 
Seaetary. 

IFR  Doc.  94-29411  Filed  11-29-94:  8:45  am) 
nUMQ  COOE  CTSO-et-M 


Hemisphere  Forwarding,  Inc.; 
Correction 

By  notice  published  in  the  Federal 
Register  on  Monday,  October  31, 1994 
(59  FR  54454]  Hemisphere  Forwarding, 
Inc.  ("Hemisphere")  was  listed  among 
other  freight  forwarders  as  having  its 
ocean  height  forwarder  license  (No. 
2731)  revoked  because  of  a  failure  to 
maintain  a  valid  sureity  bond  on  file 
with  the  Commission.  This  notice  was 
in  error.  Hemisphere  should  not  have 
been  included  on  this  notice. 
Accordingly,  the  October  31. 1994 
notice  is  modified  to  remove 
Hemisphere  from  the  October  31. 1994 
notice. 

It  is  so  ordered. 

Bryant  L.  VanBrakle 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

[FR  Doc.  94-29412  Filed  11-29-94;  8:45  am) 

BILLING  CODE  eTSO-OI-M 


Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  part  510. 


License  No. 

Name 
address 

Date  reissued 

1830  

Westwind 
Overseas 
Limited, 
633 
Broad- 
way. 

Hastings- 
On-Hud- 
son.  New 
Yofk. 
New 
York 
10706. 

Oct  7. 1994. 

Bryant  L.  VanBrakle. 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  94-294^3  Filed  11-29-94;  8:45  am) 

BILLING  CODE  tnO-D'.-m 


[Docket  No.  94-29] 

Practices  of  the  Trans-Atlantic 
Agreement  and  its  Members  With 
Respect  to  Independent  Action;  Order 
of  Investigation  and  Hearing 

The  Trans- Atlantic  Agreement 
("TAA"  or  "Agreement").  FMC 
Agreement  No.  202-011375,  first 
became  effective  August  31, 1992. 
pursuant  to  the  Shipping  Act  of  1984 
("1984  Act').  46  U.S.C.  app.  1701  et  seq. 
Sixteen  ocean  common  carriers, 
identified  in  Appendix  A  hereto, 
currently  are  members  of  the 
Agreement. ' 

By  Order  issued  July  27,  1994,  the 
Commission  instituted  Fact  Finding 
Investigation  No.  21,  entitled  Activities 
of  the  Trans-Atlantic  Agreement  and  Its 
Members.  In  the  Fact  Finding  Order,  the 
Commission  directed  the  designated 
Investigative  Officers  to  investigate, 
inter  alia,  allegations  that  TAA  or  its 
members  may  have  reached  agreements 
or  taken  other  actions  which  discourage 
or  suppress  the  right  of  members  to  take 
independent  action  ("LA")  on  rate  or 
service  items.  The  Fact  Finding  Order 
also  provides  that  the  Investigative 
Officers  are  not  precluded  from 
developing  facts  related  to  any  possible 
violations  of  the  1984  Act  that  may  be 
uncovered  in  the  course  of  the 
proceeding.  In  commencing  the  above 
nonadjudicatory  investigation,  the 
Commission's  objective  was  to 
determine  whether  sufficient  evidence 
exists  to  warrant  formal  adjudicatory, 
assessment  or  injunctive  proceedings  for 
alleged  violations  of  the  1984  Act  by  the 
TAA  or  its  carrier  members. 

Through  responses  to  subpenas  issued 
by  the  Investigative  Officers  and  to  an 
order  issued  by  the  Commission 
pursuant  to  section  15  of  the  1984  Act. 
46  U.S.C.  app.  1714.  through  testimony 
in  hearings  held  in  connection  with  the 
Fact  Finding  Investigation,  and  through 
other  means,  it  now  appears  to  the 
Commission  that  carrier  members  of  the 
TAA  engaged  in  practices  which  may 
have  artificially  constricted  the 
members'  right  of  independent  action. 
Testimony  from  numerous  shipper 
witnesses  appearing  in  the  hearing 
failed  to  identify  any  meaningful  lA  rate 
activities  taken  by  a  TAA  member, 
despite  shipper  requests.  To  the 
contrary,  shippers  have  testified  that 


Federal  Register  /  Vol.  59.  No.  229  /  Wednesday.  November  30.  1994  /  Notices  61329 


'  On  OctulMir  24.  1994.  additional  tnodifications 
of  the  basic  agreemem  vtere  pemtilted  by  th« 
Federal  Maritime  Commission  ("Commission")  to 
l»kv  effect  under  the  1984  Act.  among  which 
amendments  was  a  change  of  the  agreement's  name 
to  the  TranvAllantic  Conferencs  Agreement.  While 
officially  renamed  to  clarify  its  designation  as  a 
conference,  the  carrier  members  continue  to  refer  lo 
the  Agreement  as  TAA. 


they  had  been  informed  by  TAA  carrier 
representatives  that  independent  action 
would  not,  or  could  not  be  taken  under 
TAA. 

In  addition  to  shipper  testimony 
concerning  the  absence  of  L\, 
documents  have  been  obtained  which 
indicate  that  TAA  members  may  have 
agreed  to  a  procedure  requiring  that  rate 
matters  be  tabled  for  discussion  at  a 
conference  meeting  before  filing  an  lA 
rate,  and  that  TAA  members  expected 
and  demanded  that  other  members 
adhere  to  this  lA  procedure.  Also,  it 
appears  that  TAA  members  may  have 
agreed  to  limit  their  authority  to  take 
lAs  to  one  or  two  designated  high  level 
executives,  and  that  TAA's  Executive 
Director  may  have  been  authorized  by 
the  members  to  cancel  any  tariff  filing 
that  he  deemed  not  to  be  in  the  best 
interests  of  TAA.  Such  strategies  appear 
designed  to  inhibit  and  curtail  lA  rather 
than  facilitate  its  exercise. 

It  appears  that  these  alleged 
agreements  or  other  similar  practices 
designed  to  constrict  lA  may  violate 
section  5(b)(8).  46  U.S.C.  app. 
1704(b)(8j.  which  requires  that  every 
conference  agreement  must  provide  that 
any  conference  member  may  take  lA  on 
any  rate  or  service  item  required  to  be 
filed  in  a  tariff.  Such  agreements  or 
practices  also  may  violate  section  10(a) 
(2)  or  (3)  of  the  1984  Act.2  46  U.S.C. 
app.  1709(a)  (2)  or  (3).  In  addition,  such 
practices  may  violate  provisions  of  the 
Commission's  regulations  designed  to 
protect  the  integrity  of  the  right  of 
independent  action  within  conferences. 
In  particular,  46  CFR  572.801  prohibits 
a  conference  from  prescribing  notice 
periods  for  adopting,  withdrawing, 
postponing,  canceling  or  taking  similar 
actions  on  independent  action  matters; 
from  requiring  that  notice  of 
independesnt  action  be  given  by  the 
proposing  member  to  the  other  parties 
to  the  agreement;  from  requiring  the 
proposing  member  to  attend  a 
conference  meeting,  to  submit  any 
further  information  other  than  that 
necessary  to  accomplish  the  fifing  of  the 
independent  tariff  item,  or  to  comply 
with  any  other  procedure  for  the 
purpose  of  explaining,  justifying,  or 
compromising  the'proposed 
independent  action;  and  from  failing  to 
include  an  lA  rate  or  service  item  in  the 


2  Section  10(a)  (2)  and  (3)  provide  thai  a  carrier 
or  conference  may  not: 

(2)  operate  under  an  agreement  required  lo  be 
filed  under  section  5  of  this  Act  that  has  not  become 
effective  under  Motion  6.  or  thai  has  been  rejected, 
disapproved  or  cancaied;  or 

(3)  operate  under  an  agreement  required  to  be 
filed  under  section  5  of  this  Act  except  in 
accordance  wilh  the  terms  of  the  agreenHuit  or  any 
modifications  made  by  the  Commission  to  the 
.fgrecmenl. 


IMI 


conference  tariff  effective  no  later  than 
10  days  after  receipt  of  an  lA  notice,  46 
CFR  572.801(b)(2),  (c).  and  (d). 

In  commencing  the  Fact  Finding 
Investigation,  the  Commission  noted 
that  the  right  of  independent  action  is 
a  critical  ingredient  of  the  compromise 
reflected  in  the  1984  Act  between 
carrier  and  shipp^  interests  and  has 
been  guarded  carefully  by  the 
Commission.  In  the  Conference  Report 
accompanying  the  1984  Act,  H.R.  Rep. 
No.  98-600,  98th  Cong..  2d  Sess..  34 
(1984).  the  conferees  state  their  belief 
"that  potential  reductions  in 
competition  will  be  at  least  partially 
offset  by  a  member  carrier's  right  of 
independent  action  and  ability  to  enter 
and  leave  the  conference  freely."  It 
appears  that  TAA  may  have  suppressed 
that  right  and,  thus,  removed  a 
competitive  counterbalance  to  the 
conference's  ability  and  desire  to 
increase  rates. 

The  Commission  recognizes  that  its 
action  instituting  this  formal 
adjudication  necessarily  precludes  that 
opportunity  to  obtain  additional 
testimony  on  this  subject  bom 
conference  and  carrier  witnesses  in  the 
context  of  the  ongoing  Fact  Finding 
Investigation.  The  Commission  is  taking 
action  at  this  time  because  it  believes 
that  there  is  sufficient  evidence  to 
warrant  such  action,  and  because  of  the 
importance  of  this  issue  to  effective 
Commission  regulation  of  conferences. 
The  initiation  of  a  formal  adjudicatory 
proceeding  will  provide  the  full 
measure  of  procedural  due  process 
accorded  respondents  in  adjudicatory 
matters  generally. 

Now  therefore,  it  is  ordered,  That 
pursuant  to  sections  5,  10, 11,  and  13  of 
the  1984  Act.  46  U.S  C.  app.  1704.  1709, 
1710,  and  1712,  an  investigation  is 
instituted  to  determine: 

(1)  Whether  the  TAA  and  its  carrier 
members,  jointly  or  severally,  violated 
section  5(b)(8)  of  the  1984  Act  by  not 
complying  with  the  mandatory 
independent  action  provision  of  that 
section  of  the  1984  Act  and.  if  found  to 
be  operating  in  violation  of  section 
5(b)(8)  of  die  1984  Act,  why  die 
Agreement  should  not  be  disapproved, 
canceled  or  modified  by  the 
Commission; 

(2)  Whedier  die  TAA  and  its  carrier 
members,  joint  or  severally,  violated 
section  10(a)(2)  of  die  1984  Act  by 
operating  under  an  agreement  violative 
of  the  mandatory  independent  action 
provisions  of  section  5(b)(8)  of  the 
Shipping  Act  of  1984,  which  agreement 
was  never  filed  with  the  Commission 
under  section  5  and  made  effective 
under  section  6  of  the  1984  Act  and,  if 
found  to  be  operating  in  violation  of 


section  10(a)(2)  of  die  1984  Act.  tvhy  die 
Agreement  should  not  be  disapproved, 
canceled  or  modified  by  the 
Commission; 

(3)  Whedier  die  TAA  and  its  carrier 
members,  jointly  or  severally,  violated 
section  10(a)(3)  of  die  1984  Act  by 
operating  under  an  agreement  required 
to  be  filed  under  section  5  in  a  manner 
which  was  not  in  accordance  with  the 
terms  of  the  agreement,  by  failing  to 
comply  with  the  mandatory 
independent  action  provisions  of 
section  5(b)(8)  of  die  Shipping  Act  of 
1984  and.  if  found  to  be  operating  in 
violation  of  section  10(a)(3)  of  the  1984 
Act,  why  the  Agreement  should  not  be 
disapproved,  canceled  or  modified  by 
the  Commission; 

(4)  Whether  the  TAA  and  its  carrier 
members,  jointly  or  severally,  violated 
die  provisions  of  46  CFR  572.801  by 
operating  under  an  agreement  violative 
of  the  mandatory  independent  action 
provisions  thereof  and,  if  found  to  be 
operating  in  violation  of  said  regulations 
of  the  Commission,  why  the  Agreement 
should  not  be  disapproved,  canceled  or 
modified  bv  the  Commission; 

(5)  Whetber,  in  the  event  violations  of 
sections  5(b)(8),  10(a)(2),  or  10(a)(3)  of 
the  1984  Act  are  found,  dvd  penalties 
should  be  assessed  and,  if  so.  the 
amount  of  such  penalties;  and 

(6)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission 's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 
A'lministrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  shovdng  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered,  That  TAA 
(Agreement  No.  202-011375)  and  its 
carrier  members  specified  in  Appendix 
A  are  designated  respondents  in  this 
proceeding; 
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It  is  further  ordered.  That  the 
Commission's  Biueau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding; 

It  is  further  ordered,  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record;  ^ 

ft  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

ft  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

ft  is  further  ordered.  That  all 
doamients  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  in  accordance  with  Rule  118  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.118,  and  shall  be 
served  on  parties  of  record; 

ft  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  August  23, 1995  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  November  23, 1995. 
Joseph  C  Polking, 
Secretary. 

Appendix  A 

Trans-Atlantic  Agreement,  Meadows  Office 

Complex.  201  Route  17  North,  Rutherford. 

NJ  07070 
Polish  Ocean  Lines,  1001  Durham  Ave., 

South  Plainfield,  NJ  07080 
Neptune  Orient  Lines  Ltd..  c/o  Tricom 

Shipping  Agency,  15  Exchange  Place,  7th 

Floor.  Jersey  City.  NJ  07302 
Mediterranean  Shipping,  Company  S.A.,  420 

5th  Avenue.  8th  Floor,  New  York.  NY 

10008-2702 
DSR/Senator  Joint  Service,  50  Cragwood  Rd.. 

South  Plainfield,  NJ  07080 
Sea-Land  Service,  Inc.,  150  Allen  Road, 

Liberty  Comer.  NJ  07938 
P&O  Containers  Limited.  One  Meadowlands 

Pla2a-12th  Fl.,  E.  Rutherford.  NJ  07073 
Hapag-Lloyd  AG,  399  Hoes  Lane.  Piscataway, 

NJ  08854 
Orient  Overseas  Container  Line,  4141 

Hacienda  Drive,  Pleasanton.  CA  90731 
Atlantic  Container  Line  AB.  50  Cragwood 

Road.  South  Plainfield.  NJ  07080 
A.P.  Moller-Maersk  Line,  Giralda  Farms.  P.O. 

Box  880,  Madison.  NJ  07940-0880 
Nedlloyd  Lijnen  BV,  c/o  Nedlloyd  Lines 

(USA)  Corp..  2100  RiverEdge  Pkwy,  Ste. 

300,  Atlanta.  CA  30328-4656 


Nippon  Yusen  Kaisha,  NYK  Line,  300 

Lighting  Way,  5th  Floor,  Secaucus,  NJ 

07094 
Transportacion  Maritima,  Mexicana,  S.A.  de 

CV.,  c/o  Trans-America  S.S.  Agency,  140 

W.  6th  Street,  San  Pedro.  CA  90731 
Tecomar  S.A.  de  CV.,  c/o  Phoenician  Int'l 

Shipping,  2350  N.  Belt  East.  Suite  720, 

Houston.  TX  77032 
Cho  Yang  Shipping  Co.  Ltd.,  301  Route  17 

North,  6th  Floor,  Rutherford,  NJ  07070 
Hanjin  Shipping  Co..  Ltd..  1521  Pier  C  Street, 

Long  Beach,  CA  90813 

|FR  Doc.  94^29407  Filed  11-29-94:  8:45  ami 
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Fact  Finding  Investigation  No.  21; 
Activities  of  ttie  Trans-Atlantic 
Agreement  and  Its  Members;  Amended 
Order  of  Investigation 

On  July  27, 1994,  pursuant  to  sections 
5,  6,  8, 10, 11, 12  and  23  of  the  Shipping 
Act  of  1984  ("1984  Act").  46  U.S.C.  app. 
1704. 1706, 1707. 1709, 1710, 1711  and 
1721,  and  Part  502,  Subpart  R  of  Title 
46  of  the  Code  of  Federal  Regulations, 
46  CFR  502.281.  et  seq.,  the  Federal 
Maritime  Commission  ("Commission") 
issued  an  order  ("July  27  Order")  to 
institute  a  nonadjudicatory  investigation 
into  the  practices  of  the  Trans-Atlantic 
Agreement  ("TAA")  and  its  member 
lines.  Recent  events  have  demonstrated 
a  need  to  clarify  and  amend  various 
parts  of  the  July  27  Order  as  explained 
below. 

On  July  5. 1994,  the  TAA  member 
lines  filed  amendments  to  the  TAA, 
including  a  change  of  the  conference's 
name  to  the  Trans-Atlantic  Conference 
Agreement  ("TACA").'  As  noted  in 
footnote  1  of  the  July  27  Order,  the 
Commission  intended  that  this 
nonadjudatory  investigation  would 
continue  if  TACA  became  effective.  On 
October  24, 1994,  TACA  became 
effective,  with  certain  modifications.  To 
ensure  clarity  as  to  its  intent  regarding 
investigation  of  TACA.  the  Commission 
is  revising  the  first  ordering  paragraph 
of  the  July  27  Order  to  state  expressly 
that  this  nonadjudicatory  investigation 
is  to  develop  evidence  on  whether  or 
not  TAA.  TACA,  and  some  or  all  of  the 
sixteen  ocean  common  carriers  which 
comprise  TACA's  membership  ^  may 
have  engaged  in,  or  may  be  engaged  in 
activities  violative  of  various  provisions 
of  the  1984  Act,  and  to  provide  a  basis 


<  Despite  this  modification,  the  members  continue 
to  refer  to  the  modiRed  agreement  as  TAA.  For 
clarity,  this  order  refers  to  the  modified  agreement 
as  TACA. 

»On  August  29. 1994.  Hanjin  Shipping  Co..  Ltd. 
became  a  member  of  TAA  (and,  sutxsequently.  of 
TACA):  the  Commission  is  amending  the  appended 
list  of  conference  member  lines  to  include  this 
carrier. 


for  any  subsequent  adjudicatory, 
assessment  or  injtmctive  action. 

By  three  separate  orders  issued  this 
date,  the  Commission  has  commenced 
adjudicatory  proceedings  to  determine 
whether  TAA  and  some  or  all  of  its 
members  violated  various  provisions  of 
the  1984  Act  in  connection  with  the 
establishment  and  operation  of 
container  pools;  limitadons  on  the  right 
of  independent  action;  and  restrictions 
contained  in  certain  vessel  sharing 
agreements  in  the  trans-Atlantic  trades. 
In  view  of  the  institution  of  these 
adjudicatory  proceedings,  the 
Commission  will  not  seek  testimony  or 
further  evidence  from  TAA  (or  TACA) 
and  its  members  in  the  remainder  of  the 
Fact  Finding  investigation  as  to  the 
issues  imder  adjudication. 

To  ensure  a  thorough  examination  of 
the  facts  regarding  TACA's 
implementation,  and  to  provide 
adequate  resources  and  flexibility  for 
addressing  the  issues  remaining  in  this 
investigation,  the  Commission  is 
amending  the  July  27  Order  to  add  a 
sixth  Investigative  Officer  to  the 
proceeding  and  to  give  the  Investigative 
Officers  additional  time  for  the 
preparation  of  a  final  report  of  findings 
and  recommendations.  "The  July  27 
Order  required  issuance  of  a  final  report 
within  180  days  after  publication  of  that 
Order.  The  amendment  extends  that 
deadline  for  approximately  two  months, 
to  March  24, 1995. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  sections  5,  6,  8, 10, 11, 12 
and  23  of  the  Shipping  Act  of  1984.  46 
U.S.C.  app.  1704, 1706, 1707, 1709, 
1710, 1711  and  1721,  and  Part  502. 
Subpart  R  of  Title  46  of  the  Code  of 
Federal  Regulations,  46  CFR  502.281,  et 
seq.,  the  Commission's  July  27  Order  is 
amended  to  preclude  the  Investigative 
Officers  from  seeking  additional 
testimony  or  further  evidence  in  this 
proceeding  from  the  Trans-Atlantic 
Agreement  (or  the  Trans-Atlantic 
Conference  Agreement),  or  any  of  its 
members  on  the  following  issues: 

1.  Whether  or  not  TAA  (or  TACA)  or  any 
of  its  members  has  violated  or  is  violating 
any  of  the  prohibited  acts  set  forth  in  section 
10  of  the  1984  Act  by  providing  chassis  and/ 
or  container  equipment  to  shippers  at  U.S. 
West  Coast  and  interior  locations  other  than 
the  carrier's  designated  containeryard  or 
terminal  facility: 

2.  Whether  or  not  TAA  (or  TACA)  or  any 
of  its  members  has  violated  or  is  violating 
section  5(bK8).  10(a)(2).  or  10(a)(3)  of  the 
1984  Act,  or  46  CFR  572.801  of  the 
Commission's  regulations  by  imposing 
restrictions  on  the  right  of  members  to  take 
independent  action:  and 

3.  Whether  or  not  any  of  the  members  of 
TAA  (or  TACA).  and  of  agreement  Nos.  203- 
011171,  203-011394,  203-011395,  and  203- 
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011396,  has  violated  or  is  violating  section 
5(b)  (2)  or  (3)  of  the  1984  Act,  by  failing  to 
provide  reasonable  and  equal  terms  and 
conditions  for  admissioo  and  readmission  to 
conference  membership,  or  by  failing  to 
permit  any  monber  to  withdiaw  from 
conference  membership  upon  reasonable 
notice  without  penalty. 

ft  is  further  ordaed,  That  the  first 
ordering  paragraph  of  the  Commission's 
July  27  Oder  is  amended  to  read  as 
follows: 

Now  therefore,  it  is  ordered.  That  pursuant 
to  sections  5, 6,  8, 10, 11, 12  and  23  of  the 
Shipping  Act  of  19M.  46  U.S.C.  app.  1704, 
1706, 1707. 1709. 1710, 1711  and  1721.  and 
Part  502,  Subpart  R  of  Title  46  of  the  Code 
of  Federal  Regulations,  46  CFR  502.281,  et 
seq.,  a  nonadjudicatory  investigation  is 
hereby  instituted  into  the  practices  of  TAA 
(or  TACA)  and  its  member  lines  (including 
Hanjin  Shipping  Co..  Ltd.),  listed  in  the 
Appendix  to  this  order,  to  develop  the  issues 
set  forth  in  this  order  and  to  provide  a  basis 
for  any  subsequent  adjudicatory,  assessment 
or  injunctive  action  by  the  Commission. 

ft  is  further  ordered.  That  the  first 
sentence  of  the  second  ordering 
paragraph  of  the  July  2  7"  Order  is 
amended  as  follows: 

It  is  further  ordered.  That  the  Investigative 
Officers  sktU  be  Wm.  Jarrel  Smith,  Jr.,  Vem 
W-  Hill,  Charles  L.  Haslup  lU,  Carolyn  H. 
Grigg,  Peter  J.  King  and  Martha  Q  Smith  of 
the  Commission. 

ft  is  further  ordered.  That  the  third 
ordering  paragraph  of  the  Jidy  27  Order 
is  amended  as  follows: 

//  is  further  ordered.  That  the  Investigative 
Ofiicers  shall  issue  a  joint  report  of  finding? 
and  recommendations  not  later  than  March 
24, 1995,  and  interim  reports  if  it  appears 
that  more  immediate  Commission  action, 
particularly  injunctive  action,  is  necessary, 
such  reports  to  remain  confidential  unless 
and  until  the  Commisstoa  provides 
otherwise;:  I 

ft  is  further  ordered.  That  the 
Appendix  of  the  July  27  Order  is 
amended.  The  amended  Appendix  is 
attached  as  an  appendix  to  this  Order; 

ft  is  further  ordered.  That  this 
Amended  Order  of  Invesbgation  be 
served  on  the  respondents  listed  in  the 
Appendix  attached  to  this  Order  and  the 
July  27  Order  be  ser^fed  on  Hanjin 
Shipping  Co.,  Ltd.; 

Finally,  it  is  ordered.  That  the  July  27 
Order  is  in  every  other  respect 
imchanged. 

By  the  Commission. 
Joseph  C.  Polking. 

Secretary. 

Amended  Appendix - 

Trans-Atlanlic  Agreement,  Meadows  Office 
Complex,  201  Route  17  North,  Rutherford, 
NJ  07070 

Polish  Ocean  Lines,  1001  Durham  Ave.. 
South  Plainfield,  NJ  07080 
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Neptune  Orient  Lines  Ltd.,  c/o  Tricom 

Shipping  Agency,  15  Exchange  Mace,  7th 

Floor,  Jersey  City,  NJ  07302 
Mediterranean  Shipping  Company  S.A.,  420 

5th  Avenue,  Ath  Floor,  New  York,  NY 

10008-2702 
DSR/Senator  Joint  Service,  50  Cragwood  Rd.. 

South  Plainfield.  NJ  07080 
Sea- Land  Service,  Inc.  150  Alien  Road, 

Liberty  Comer,  NJ  07938 
P&O  Containers  Limited.  One  Meadowlands 

Plaza.  12th  FL.  E.  Rutherford.  NJ  07073 
Hapag-Lloyd  AG.  399  Hoes  Une,  Rscatawav 

NJ  08854 
Orient  Overseas  Container  Line,  4141 

Hacienda  Drive,  Pleasanton,  CA  90731 
Atlantic  Container  Line  AB,  50  Cragwood 

Road,  South  Plainfield.  NJ  070SO 
A.P.  Moller-Maersk  Line.  Giralda  Farms,  P.O. 

Box  880,  Madison,  NJ  07940-0680 
Nedlloyd  Lijnen  BV.  c/o  Nedlloyd  Unes 

(USA)  Corp..  2100  RiverEdge  Pkwy.  Ste. 

300,  Atlanta,  GA  30328-4656 
Nippon  Yusen  Kaisha,  NYK  Line,  300 

Lighting  Way,  5th  Floor,  Secaucus,  NJ 

07094 
Transportacion  Maritima  Mexicana.  S.A.  de 

C.V.,  c/o  Trans- America  S.S.  A||5ency,  140 

W.  6th  Street,  San  Pedro,  CA  90731 
Tecomar  S.A.  de  CV.,  c/o  Phoenician  Int'l 

Shipping,  2350  N.  Beh  East.  Suite  720. 

Houston,  TX  77032 
Cho  Yang  Shipping  Ca  Ltd..  301  Route  17 

North,  6th  Floor,  Rutherford,  NJ  07070 
Hanjin  Shipping  Co.,  Ltd.,  1521  Pier  C  Street, 
Long  Beach,  CA  90813 

[FR  Doc  94-29409  Filed  11-29-94;  8:45  am] 
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Container  Pool  Practtees  of  the  Trans- 
Atlantic  Agreement  and  its  Members; 
Order  of  investigation  and  Hearing 

The  Trans-Atlantic  Agreement 
("TAA"  or  "Agreement"),  FMC 
Agreement  No.  202-011375.  first 
became  effective  August  31, 1992. 
pursuant  to  the  Shipping  Act  of  1984 
(*;i984  Act"),  46  U.S.C.  app.  1701  et  seq. 
Sixteen  ocean  common  carriers, 
identified  in  Appendix  A  hereto. 
currently  are  members  of  the 
Agreement.* 

By  Order  issued  July  27. 1994.  the 
Commission  instituted  Fact  Finding 
Investigation  No.  21.  entitled  ActiviUes 
of  the  Trans-Atlantic  Agreement  and  Its 
Members.  Among  issues  to  be  examined 
in  the  course  of  the  Fact  Finding 
Investigation  were,  inter  alia,  whether 
the  carrier  members  of  the  TAA  had 


'  On  October  24,  1994.  additional  modificsfions 
of  the  basic  agreament  were  permitted  by  the 
Federal  Maritime  Commission  ("Commission")  lo 
take  effect  under  the  1984  Act,  among  whicii 
amendments  was  a  change  of  the  agreement's  name 
lo  the  Traoa-Atkatic  Conference  .Agreement.  While 
officially  renamed  to  clarify  its  deeigiution  us  ■ 
conference,  the  carrier  raemtwis  conliuue  lo  refer  to 
the  Agreement  as  TAA. 


Violated  sections  10  (b)(1).  (b)(4).  and 
Cb)(12)  of  the  1984  Act.2  The  Fact 
Finding  Order  further  provides  that  the 
designated  Investigative  Officers  are  not 
precluded  from  developing  facts  related 
to  any  other  possible  violations  of  the 
1984  Act  that  may  be  uncovered  in  the 
course  of  the  proceeding.  In 
commencing  the  above  nonadjudicatory 
investigation,  the  Commission's 
objective  was  to  determine  whether 
sufficient  evidence  exists  to  warrant 
formal  adjudicatory,  assessment  or 
injunctive  proceedings  for  alleged 
violations  of  the  1984  Act  by  the  TAA 
or  its  carrier  members. 

Through  responses  to  subpenas  issued 
by  the  Investigative  Officers,  testimony 
in  liact  finding  hearings  and  through 
other  means,  it  now  appears  to  the 
Commission  that  carrier  members  of  the 
TAA  have  engaged  in  certain  practices 
relating  to  the  provision  of  chassis  and 
container  equipment  to  shippers  at  U.S. 
West  Coast  and  interior  locations  other 
than  the  carrier's  designated  container 
yard  ("CY")  or  terminal  facility  at  the 
port. 3  It  further  appears  that  these 
practices  may  have  encompassed  the 
positioning  by  the  carrier  of  an 
inventory  of  container  equipment  and 
chassis  either  at  facilities  operated  by 
the  shippers  (so-called  "shippers' 
pools ')  or  at  facilities  operated  by  third 
parties  such  as  trucking  companies 
("neutral  container  pools"  or 
"equipment  depots").  It  is  believed  that 
the  ocean  common  carriers  have 
absorbed  all  or  a  portion  of  the  inland 
corts  of  positioning  empty  equipment  at 
these  facilities  on  behalf  of  the  shipper, 
for  loading  and  subsequent  use  in  the 
transportation  of  commodities  in  the 
TAA  trades.  The  carriers  also  may  have 
absorbed  related  costs  of  maintaining 
and  controlling  such  equipment  for  the 
benefit  of  certain  shippers,  including 


=  Saction  10(b)  of  the  19M  Act.  46  US.C  app. 
nvj.  Slates  that  no  common  carrier  may: 

(1)  chaiye.  demand,  collect,  or  receive  greater, 
less,  or  diiferpnt  compensation  for  the 
transp<in«tion  of  propeny  or  for  any  service  io 
concciUon  therewith  than  th«  calea  and  chaises 
that  are  show-n  in  its  tariffs  or  service  canlracXs; 

*  •  •  •  . 

(4)  allow  any  person  to  obtain  transportation  for 
piopeny  at  le«s  than  the  ntes  or  charges  estabtis.>M>d 
by  the  carrier  in  its  tariff  or  servi«  contract  by 
means  of  {alse  biliing.  btse  classiHcation,  false 
weigiiing,  fahsc  measiirein«nt,  or  by  any  other  un|ust 
or  unfair  device  or  means; 

•  . 

(12)  !>ubiectany  particular  person,  locatiry,  or 
de<»r:ption  of  traffic  loan  uweasonabte  refusal  lo 
deal  or  any  undue  or  unreasonable  praiudicv  or 
disadi  antage  in  any  respect  whatsoever,  •   •   • 

'Among  the  export  commodities  believed  to  b« 
afleded  by  this  practice  are  dried  fruits  and  nuts, 
cotton  and  cotton  Hnters,  agricuhural  commodities 
including  vegetables  and  rice,  acd  shipments  of 
wines  and  spirits.  Otfier  commodities  and  VS. 
locations  also  may  be  involved. 


JMI 
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benefits  or  concessions  as  to  personnel, 
advance  allocations  of  equipment,  and 
extended  freetime  arrangements.  It  does 
not  appear  that  these  individual 
facilities  or  benefits  are  identified  or 
held  out  generally  to  the  shipping 
public  through  the  tariffs  of  the  TAA  or 
its  member  carriers. 

In  addition,  a  review  of  materials 
furnished  in  response  to  subpenas  by 
the  Investigative  Officers  indicate  that, 
in  May  1994,  the  carrier  members 
agreed  in  a  meeting  of  the  TAA  to 
permit  such  pools  to  continue  in 
existence  through  August  31, 1994, 
despite  concerns  and  complaints  by 
some  members  that  operation  of  the 
pools  was  untariffed  and  unlawful.  It 
appears  that  the  membership  agreed  that 
such  pools  would  be  limited  to  those 
already  established,  and  further  limited 
to  shippers  of  dried  fruit  and  nuts  for 
the  balance  of  the  1993-1994  shipping 
season.  These  latter  allegations  raise  the 
implication  that  TAA  member  carriers, 
in  addition  to  maintaining  container 
pools  or  equipment  depots  on  an 
individual  carrier  basis,  may  have 
participated  in  a  TAA  decision  jointly  to 
permit  some  carriers  to  operate 
container  pools  in  violation  of  the  1984 
Act.  To  the  extent  that  TAA's  action  was 
further  limited  to  certain  shippers  of 
dried  fruit  and  nuts,  other  shippers  of 
similar  commodities  or  shippers  in 
locations  physically  proximate  to  these 
so-called  container  pools  may  have  been 
deprived  of  equivalent  concessions  or 
benefits,  or  subjected  to  imdue  or 
unreasonable  prejudice  or  disadvantage 
in  respect  of  such  container  pools.* 

Now  therefore,  it  is  ordered,  That 
pursuant  to  sections  10, 11,  and  13  of 
the  1984  Act,  46  U.S.C.  app.  1709, 1710, 
and  1712,  an  investigation  is  instituted 
to  determine: 

(1)  Whether  the  TAA  or  its  carrier 
members,  jointly  or  severally,  violated 
section  10  (b)(1)  or  (b)(4)  of  the  1984  Act 
by  charging  a  lesser  or  different 
compensation  for  transportation  or 
services  involving  the  use  of  container 
pools  than  the  rates  or  charges  set  forth 
in  its  tariffs  or  service  contracts,  or 
allowed  any  person  to  obtain  such 
transportation  or  services  at  less  than 
appUcable  charges  by  an  unjust  or 
unfair  device  or  means  with  respect  to 
such  container  pools; 

(2)  Whether  the  TAA  or  its  carrier 
members,  jointly  or  severally,  violated 
section  10  (b)(3)  or  (b)(ll)  of  the  1984 
Act  by  extending  to  any  person  a 


♦It  is  unclear  whether  the  TAA  carriers 
individually  limited  their  container  pool  practices 
to  shippers  of  specifled  commodities  as  apparently 
was  agreed  for  the  period  prior  to  August  31. 1994. 
It  is  also  unclear  that  the  carriers  terminated  these 
alleged  practices  by  August  31.  1994. 


privilege,  concession,  equipment  or 
facility  involving  the  use  of  container 
pools  except  in  accordance  with  its 
tariffs  or  service  contracts,  or  made  or 
gave  any  undue  or  unreasonable 
preference  or  advantage  to  any 
particular  person  or  description  of 
traffic  with  respect  to  such  container 
pools; 

(3)  Whether  the  TAA  or  its  carrier 
members,  jointly  or  severally,  violated 
section  10  (b)(3),  (b)(6)  or  (b)(12)  of  the 
1984  Act  by  denying  to  any  person  a 
privilege,  concession,  equipment  or 
facility  involving  the  use  of  container 
pools  except  in  accordance  with  its 
tariffs  or  service  contracts,  engaged  in 
any  unfair  or  unjustly  discriminatory 
practice  in  the  matter  of  container  pool 
facilities,  or  subjected  any  particular 
person  or  description  of  traffic  to  any 
undue  or  unreasonable  disadvantage  or 
prejudice  with  respect  to  such  container 
pools; 

(4)  Whether  the  TAA  or  its  carrier 
membera,  jointly  or  severally,  violated 
section  10  (b)(1),  (b)(3),  (b)(4),  (b)(6), 
(b)(ll).  or  (b)(12)  of  the  1984  Act  by 
agreeing  to  permit  the  continuation  by 
certain  carriers  of  the  use  of  container 
pools  through  the  period  ending  August 
31, 1994; 

(5)  Whether  the  TAA  or  its  carrier 
members,  jointly  or  severally,  violated 
secUon  10  (b)(1),  (b)(3).  (b)(4),  (b)(6), 
(b)(ll).  or  (b)(12)  of  the  1984  Act  by 
agreeing  to  permit  the  continuation  by 
certain  carriers  of  the  use  of  container 
pools  through  the  period  ending  August 
31, 1994,  which  agreement  limited  such 
privileged,  concessions  or  facilities  to 
shippers  of  dried  fruits  and  nuts  in 
California; 

(6)  Whether,  in  event  violations  of 
section  10  (b)(1),  (b)(3),  (b)(4),  (b)(6), 
(b)(ll)  or  (b)(12)  of  the  1984  Act  are 
found,  civil  penalties  should  be 
assessed  and,  if  so,  the  amount  of  such 
penalties; 

(7)  Whether,  in  the  event  violations  of 
section  10  (b)(1),  (b)(3)  or  (b)(4)  of  the 
1984  Act  are  found,  the  Commission 
should  suspend  any  common  carrier's 
rights  to  use  any  or  all  tariffs  of  the  TAA 
and,  if  so,  the  period  of  such  tariff 
suspension;  and 

(8)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
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Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 
Administrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  die  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered.  That  TAA 
(Agreement  No.  202-011375)  and  its 
carrier  members  specified  in  Appendix 
A  are  designated  respondents  in  this 
proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.72; 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered,  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.118.  and 
shall  be  served  on  parties  of  record; 

It  is  further  ordered,  That  in 
accordance  with  Rulf  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  August  23. 1995  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  November  23, 1995. 
Joseph  C.  Polking, 
Secretary. 

Appendix  A 

Trans-Atlantic  Agreement,  Meadows  Office 
Complex,  201  Route  17  North,  Rutherford. 
NJ  07070 

Polish  Ocean  Lines.  1001  Durham  Ave., 
South  Piainfield.  NJ  07080 


Neptune  Orient  Lines  Ltd.,  c/o  Tricom 

Shipping  Agency,  15  Exchange  Place,  7th 

Floor,  Jersey  City,  NJ  07302 
Mediterranean  Shipping  Company  S.A.,  420 

5th  Avenue,  8th  Floor,  New  York,  NY 

10008-2702 
DSR/Senator  Joint  Service,  50  Ciagwood  Rd.. 

South  Piainfield,  NJ  07080 
Sea-Land  Service,  Inc.,  150  Allen  Road, 

Liberty  Comer,  NJ  07938 
P&O  Containers  Limited,  One  Meadowlands 

Plaza-12th  Fl.,  E.  Rutherford,  NJ  07073 
Hapag-Lloyd  AG.  399  Hoes  Lane,  Piscataway, 

NJ 08854 
Orient  Overseas  Container  Line,  4141 

Hacienda  Drive,  Pleasanton,  CA  90731 
Atlantic  Container  Line  AB,  50  Cragwood 

Road.  South  Piainfield,  NJ  07080 
A.P.  Moller-Maersk  Line,  Giralda  Farms,  P.O. 

Box  880,  Madison,  NJ  07940-0880 
Nedlloyd  Lijnen  BV,  c/o  Nedlloyd  Lines 

(USA)  Corp.,  2100  RiverEdge  Pkwy,  Ste. 

300,  Atlanta,  GA  30328-4656 
Nippon  Yusen  Kaisha,  NYK  Line,  300 

Lighting  Way.  5th  Floor,  Secaucus,  NJ 

07094 
Transportation  Maritima.  Mexicana,  S.A.  de 

C.V..  c/o  Trans-America  S.S.  Agency,  140 

W.  6th  Street,  San  Pedro,  CA  90731 
Tecomar  S.A.  de  C.V.,  c/o  Phoenician  Inf  1 

Shipping,  2350  N.  Belt  East,  Suite  720, 

Houston.  TX  77032 
Cho  Yang  Shipping  Co.  Ltd.,  301  Route  17 

North,  6th  Floor,  Rutherford.  NJ  07070 
Hanjin  Shipping  Co.,  Ltd..  1521  Pier  C  Street. 

Long  Beach,  CA  90813 

|FR  Doc.  94-29410  Filed  11-29-94;  8;45  am) 
BILUNG  COOC  S730-01-M 


[Docket  No.  94-28] 

Vessel  Sharing  Agreements;  Order  to 
Show  Cause 

Section  5(a)  of  the  Shipping  Act  of 
1984  ("1984  Act"),  46  U.S.C.  app. 
1704(a),  requires  the  filing  at  the  Federal 
Maritime  Commission  ("Commission") 
of  agreements  among  ocean  common 
carriers  regarding  vessel  space/slot 
charters,  sailing  arrangements  and 
vessel  deployment  (collectively  referred 
to  herein  as  "vessel  sharing 
agreements")  for  the  common  carriage  of 
goods  by  water  in  the  foreign  commerce 
of  the  United  States.  ^  In  recent  years, 
three  vessel  sharing  agreements 
involving  the  trans-Adantic  trade 
("Trade")  have  been  filed  which  require 
membership  in  a  separate  conference 
agreement.  These  agreements  are 
Agreement  No.  203-011394  ("OOCL 
Agreement"),^  Agreement  No.  203- 


■  An  agreement  is  defined  in  section  3(1)  of  the 
1984  Act.  46  U.S.C.  app.  1702(1),  as  "an 
understanding,  arrangement,  or  association"  and 
may  include  conference  and  non<onference 
agreements. 

^The  agreement  allows  Orient  Overseas 
Container  Line  to  charter  vessel  space  from  Sea- 
Land  ServicB.  Inc..  PftO  Containers  Ltd.  and 
Nedlloyd  Lijnen  B.V. 


011395  ("Maersk  Agreement")  ^  and 
Agreement  No.  203-011396 
("Cooperative  Agreement).*  They 
require  the  participants.  Sea-Land 
Service,  Inc.  ("Sea-Land"),  P&O 
Containers  Ltd.  ("P  &  O"),  Nedlloyd 
Lijnen  B.V.  ("Nedlloyd").  Orient 
Overseas  Container  Line  Ltd.  ("OOCL") 
and  A.P.  Moller-Maersk  Line 
("Maersk"),  to  be  members  of  the  Trans- 
Atlantic  Agreement  ("T/VA"),  now 
known  as  the  Trans- Atlantic  Conference 
Agreement  ("TACA"),  (Agreement  No. 
202-01 1375).5 

A  conference  is  defined  by  the  1984 
Act  as  an  "association  of  ocean  common 
carriers  permitted,  pursuant  to  an 
approved  or  effective  agreement,  to 
engage  in  concerted  activity  and  to 
utilize  a  common  tariff,"  46  U.S.C.  app. 
1702(7).  Like  vessel  sharing  agreements, 
conference  agreements  must  he  filed  at 
the  Commission.  However,  to  ensure 
that  a  conference  or  its  members  caimot 
restrict  or  otherwise  control  conference 
membership,  section  5(b)(3)  of  the  1984 
Act,  46  U.S.C.  app.  1704(b)(3),  requires 
that  a  conference  agreement  must 
permit  any  member  to  withdraw  from 
conference  membership  upon 
reasonable  notice  without  penalty.  In 
addition,  section  5(b)(2),  46  U.S.C.  app. 
1704(b)(2),  states  that  each  conference 
agreement  must  provide  reasonable  and 
equal  terms  and  conditions  for 
admission  and  readmission  to 
conference  membership.  Any 
conference  agreement  that  imposes 
withdrawal  penalties  or  unreasonable 
terms  and  conditions  for  readmission  to 
a  conference  violates  the  1984  Act  and 
may  be  canceled  or  modified  by  the 
Commission  under  section  11(c)  of  the 
1984  Act,  46  U.S.C.  app.  1710(c). 

As  noted  above,  the  OOCL 
Agreement,  the  Maersk  Agreement  and 
the  Cooperative  Agreement  require  Sea- 
Land,  Nedlloyd,  P&O,  OOCL  and 
Maersk  to  be  members  of  TACA.  If  one 
of  these  carriers  withdraws  from  TACA, 
it  is  compelled  to  withdraw  from  these 
vessel  sharing  agreements.^  The  OOCL 
Agreement,  the  Maersk  Agreement  and 
Agreement  No.  202-011171.  another 
vessel  sharing  agreement,  involving  Sea- 


JMI 


'The  agreement  allows  Sea-Land  Service.  Inc., 
PAO  Containers  Ltd.  and  Nedlloyd  Lijnen  B.V.  to 
charter  vessel  space  from  A.P.  Moller-Maersk  Line. 

*This  is  a  discussion  among  Sea-Land  Service, 
Inc..  PJtO  Conuiners  Ltd.,  Nedlloyd  Lijnen  B.V., 
OOCL  and  Maersk  regarding  the  deployment  and 
redeployment  of  OOCL  vessels  in  the  trans-Atlantic 
trade. 

*  TACA  is  the  recent  modincation  of  the  Trans- 
Atlantic  Agreement.  TACA  became  effective  on 
October  24,  1994. 

»The  Maersk  Agreement  gives  Maersk,  Sea-Land, 
Nedlloyd  and  P  &  O  the  option  of  terminating  or 
withdrawing  from  the  agreement,  ifoneof  ihera 
withdraws  from  TACA. 


Land,  P&O  and  Nedlloyd.'  impose 
penalties  on  the  carrier  that  withdraws 
from  the  vessel  sharing  agreements,  i.e.. 

(1)  The  withdrawing  party  must  give  six 
months  irrevocable  notice  to  the  other 
parties. 

(2)  The  withdrawing  party  shall  cease 
operation  as  a  common  carrier  in  the  Trade. 

(3)  The  withdrawing  party  shall  not  re- 
enter the  Trade  as  a  common  carrier  for  a 
period  of  five  (5)  years. 

(4)  The  withdrawing  party  shall,  during  the 
six  month  notice  period,  make  all  reasonable 
efforts  to  assist  the  other  parties  in 
succeeding  to  the  business  of  the 
withdrawing  party  including,  but  not  limited 
to.  providing  customer  lists,  and 
affirmatively  recommending  the  other  parties 
to  the  withdrawing  parties  customers. 

Because  of  the  withdrawal  penalties 
and  conference  membership 
requirements,  it  appears  that  these  four 
agreements,  when  examined  in 
connection  with  each  other  and  TACA, 
do  not  provide  reasonable  and  equal 
terms  and  conditions  for  readmission  to 
TACA  and  do  not  permit  these 
conference  members  to  withdraw  from 
TACA  upon  reasonable  notice  without 
penalty.  As  a  result,  the  carrier  parties 
appear  to  accomplish  indirectly  tlirough 
the  interaction  of  TACA  and  these 
vessel  sharing  agreements  that  which 
they  are  precluded  from  accomplishing 
directly  under  the  1984  Act. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  section  11  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1710,  the 
vessel  sharing  agreements  set  forth  in 
Appendix  A  and  their  members  show 
cause  why  they  should  not  be  found  to 
be  operating  in  violation  of  section  5 
(b)(2)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1704(b)(2),  for  restraining 
readmission  to  conference  membership 
for  any  former  vessel  sharing  agreement 
member  willing  to  serve  the  particular 
trade  or  route,  and,  if  found  to  be 
operating  in  violation  of  section  5(b)(2) 
of  the  1984  Act,  why  these  agreements 
should  not  be  disapproved,  canceled  or 
modified  by  the  Commission; 

It  is  further  ordered.  That  pursuant  to 
section  11  of  the  Shipping  Act  of  1984, 
the  vessel  sharing  agreements  set  forth 
in  Appendix  A  and  their  members  show 
cause  why  they  should  not  be  found  to 
be  operating  in  violation  of  section 
5(b)(3)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1704(b)(3),  for  not 
complying  with  the  conference 
membership  writhdrawal  provisions  of 
that  section  of  the  1984  Act  and,  if 
found  to  be  operating  in  violation  of 
section  5(b)(3)  of  the  1984  Act,  why 
these  agreements  should  not  be 


'This  agreement  involves  chartering  orSca-L<in<) 
vessels  in  the  trans-Atlantic  trade. 
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disapproved,  canceled  or  modified  by 
the  Commission; 

ft  is  further  ordered.  That  should  it  be 
determined  that  the  vessel  sharing 
agreements  and  their  members  have 
operated  in  violation  of  section  5(b)(2) 
or  5(b)(3)  of  the  Shipping  Act  of  Act  the 
matter  may.  pursuant  to  section  13  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1712.  be  reiierred  to  an  Administrative 
Law  Judge  in  an  appropriate  proceeding 
to  determine  wrhether  penalties  should 
be  assessed  and,  if  so.  the  level  of  such 
penalties; 

It  is  further  ordered.  That  this 
proceeding  is  limited  to  the  submission 
of  facts  and  memoranda  of  law,  unless 
.  otherwise  ordered  by  the  Commission; 

It  is  further  ordered,  That  the 
Commission's  Bureau  of  Hearing 
Counsel  be  made  a  party  to  this 
proceeding; 

It  is  further  ordered.  That  the  vessel 
sharing  agreements  set  forth  in 
Appendix  A  and  their  members  are 
named  Respondents  in  this  proceeding; 

It  is  further  ordered.  That  any  person 
having  an  interest  and  desiring  to 
intervene  in  this  proceeding  shall  file  a 
petition  for  leave  to  intervene  no  later 
than  famiaiy  3, 1995.  in  accordance 
with  Rule  72  of  the  Commission's  Rules 
of  Practice  and  Procedure,  46  CFR 
502.72; 

It  is  further  ord&vd.  That  affida\'its  of 
fact  and  memoranda  of  law  shall  be 
filed  by  Respondents  and  any 
interv«ions  in  support  of  the  vessel 
sharing  agreements  no  later  than 
January  20.  1995.  Reply  affidavits  and 
Memoranda  of  law  shall  be  filed  by  the 
Bureau  of  Hearing  Counsel  and  any 
interveners  in  opposition  to  the  vessel 
sharing  agreements  no  later  than 
February  21, 1995.  Rebuttal  affidavits 
and  memoranda  of  law  shall  be  filed  by 
Respondents  and  inrtervenors  in 
support  of  the  vessel  sharing  agreements 
no  later  than  March  3.  1995; 

It  is  further  ordered.  That: 

(a)  Should  any  party  believe  that  an 
evidentiary  hearing  is  required,  that 
party  must  submit  a  request  for  such 
hearing  together  with  a  statement  setting 
forth  in  detail  the  facts  to  be  provided, 
the  relevance  of  those  facts  to  the  issues 
in  this  proceeding,  a  description  of  the 
evidence  which  would  be  adduced,  and 
why  affidavits  of  fact  are  not  sufficient 
to  present  such  evidence; 

(b)  Should  any  party  believe  that  an 
oral  argument  is  required,  that  party 
must  siAmit  a  request  specifying  the 
reasons  therefore  and  why  argument  by 
memorandum  is  inadequate  to  present 
the  party's  case;  and 

(c)  Any  such  request  for  evidentiary 
!.i!aring  or  oral  argument  shall  be  filed 
tuj  later  than  March  10, 1995; 


ft  is  further  ordered.  That  notice  of 
this  Order  to  Show  Cause  be  published 
in  the  Federal  Register,  and  that  a  copy 
thereof  be  served  upon  Respondents; 

ft  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceedii^  shall  be  filed 
in  accordance  with  Rule  118  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.118.  as  well  as 
being  mailed  dicectly  to  all  parties  of 
record; 

Finally,  it  is  ordered.  That  piu^uant  to 
the  terms  of  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.61.  the  final 
decision  of  the  Commission  in  this 
proceeding  shall  be  issued  by  May  3, 
1995. 

By  the  Commission. 
loseph  C  PeikiBg. 

Secretary. 

Appendix  A 

Agreemeat  203-011171 

Sea-Land  Service.  Inc. 

P&O  ContamBTS  Ltd. 

Nedlloyd  Lijoec  KV. 
Agreement  203-011394 

Sea-Land  Service,  Inc. 

P&O  Containers  Ltd. 

NedHoyd  Lijnen  B.V. 

Orient  Overseas  Container  Line  Ltd. 
Agreement  203-011395 

Sea-Land  Service,  Inc. 

P&O  Containers  Ltd. 

Nedlloyd  Lijnen  B.V. 

A.P.  Moller-MaersJt  Line 
Agreement  203-011396 

Sea-Land  Service.  Inc. 

P&O  Containers  Ltd. 

Nedlloyd  Lijnen  B.V. 

Orient  Overseas  Container  Line  Ltd. 

A.P.  Moller-Maersk  Line 

|FR  Doc.  94-29408  Filed  11-29-94;  8:45  am] 

BILLINQ  CODE  «73»-01-4N 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Marttet  Committee^ 
Domestic  Policy  Dtrectiva  of 
September  27, 1994 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  August  16, 1994.' 
The  directive  was  issued  to  the  Federal 
Reser\'e  Bank  of  New  York  as  follows: 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  (nesting  of  September  27, 1994. 
which  inciude  the  domestic  policy  directive  Iscued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washington.  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Rcsarve  Bulletin  and  in  the  Board's 
annual  ttipott. 


The  infonnation  reviewed  at  this 
meeting  suggests  that  the  pacx  of 
economic  expansion,  though  perhaps 
moderating  slightly  in  recent  months, 
remains  substantial.  Nonfarm  payroll 
employment  advanced  appreciably 
further  in  August,  and  the  civilian 
unemployment  rate  was  unchanged  at 
6.1  percent.  Reflecting  strength  in  motor 
vehicles,  industrial  production  rose 
sharply  in  August  after  posting  sizable 
gains  in  other  recent  months,  and 
capacity  utilization  moved  up  further 
from  already  high  levels.  Retail  sales 
were  up  considerably  in  August, 
boosted  by  a  rebound  in  sales  of  dtu^ble 
goods,  including  motor  vehicles. 
Housing  starts  rose  in  Ai^gust  but  were 
unchanged  from  their  second-quarter 
level  Orders  for  nondefense  capital 
goods  point  to  a  continned  strong 
expansion  in  spending  on  business 
equipment;  permits  for  non  residential 
construction  remain  on  a  mild  uptrend. 
Inventory  accumulation  appears  to  have 
moderated  recently  after  surging  in  the 
second  quarter.  The  nominal  deficit  on 
U.S.  trade  in  goods  and  services 
widened  in  July  from  its  second-quarter 
average.  Prices  of  materials  ha:ve 
remained  undra*  upward  pressure,  and 
increases  in  broad  indexes  of  consumer 
and  producer  prices  have  been 
somewhat  larger  in  recent  months. 

On  August  16. 1994.  the  Board  of 
Governors  approved  an  increase  in  the 
discount  rate  from  3-1/2  to  4  percent, 
and  Committee  agreed  that  this  increase 
would  be  allowed  to  show  through 
compl^eiy  to  interest  rates  in  reserve 
markets.  Most  market  interest  rates  are 
up  somewhat  on  balance  since  the 
August  meeting.  The  trade-weighted 
value  of  the  dollar  in  terms  of  the  other 
G-10  currencies  depreciated  somewhat 
over  the  intermeeting  period. 

M2  and  M3  declined  in  August  after 
expanding  moderately  in  July;  for  the 
year  through  August,  M2  and  M3  grew 
at  rates  slightly  above  the  bottom  of 
their  ranges  for  1994.  Total  domestic 
nonfinancial  debt  has  continued  to 
expand  at  a  moderate  rate  in  recent 
months. 

The  FederalOpen Market  Cottimittee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  ]uly 
reaffirmed  the  ranges  it  had  established 
in  February  for  growth  of  M2  and  M3  of 
1  to  5  percent  and  0  to  4  percent 
respectively,  measured  from  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of 
1994.  The  Committee  anticipated  that 
dcvelopmfflits  contributing  to  unusual 
velocity  increases  could  persist  during 
the  year  and  that  money  growth  within 
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these  ranges  would  be  consistent  with 
its  broad  policy  objectives.  The 
monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  4  to  8  percent  for  the  year. 
For  1995,  the  Committee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of 
1994  to  the  fourth  quarter  of  1995,  of  1 
to  5  percent  for  M2  and  0  to  4  percent 
for  M3.  Tlie  Committee  provisionally  set 
the  associated  monitoring  range  for 
growth  of  domestic  nonfinancial  debt  at 
3  to  7  percent  for  1995.  The  behavior  of 
the  monetary  aggregates  will  continue  to 
be  evaluated  in  the  light  of  progress 
toward  price  level  stability,  movements 
in  their  velocities,  and  developments  in 
the  economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee's  long-nm 
objectives  for  price  stabiUty  and 
sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  somewhat  greater  reserve 
restraint  would  or  slightly  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  in  M2 
and  M3  over  the  balance  of  the  year. 

By  order  of  the  Federal  Open  Marlcet 
Conunittee,  November  23,  1994. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Marlcet  Committee. 
(PR  Doc.  94-29457  Filed  11-29-94;  8:45  am] 
BILUNQ  COOC  621(M>1-F 


Keystone  Financial,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  fisted  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consxunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  13,  1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Keystone  Financial,  Inc., 
Harrisburg.  Pennsylvania;  to  retain  the 
trust  activities  of  its  subsidiary, 
Frankford  Trust  Company,  Philadelphia, 
Pennsylvania,  and  thereby  engage 
directly  and  indirectly  in  retaining  trust 
activities,  pursuant  to  section 
225.25(b)(3)  of  the  Board's  Regulation  Y. 
The  subsidiary  will  be  renamed 
Keystone  Trust  Company. 

B.  Federal  Reserve  Bank  of 

Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Bank  of  Montana 
System  Great  Falls,  Montana,  and  the 
mortgage  banking  business  of  its 
subsidiaries  Montana  Bank,  N.A., 
Billings,  Montana,  and  Bank  of 
Montana,  N.A.,  Great  Falls,  Montana, 
and  thereby  engage  in  making  loans  and 
other  extensions  of  credit  as  would  be 
made  by  a  mortgage  company,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  November  23, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-29458  Filed  11-29-94;  8:45  am] 
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Meredosla  Bancorporation,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
appfied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  Ueu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  mis  application 
must  be  received  not  later  than 
December  23, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Meredosia  Bancorporation,  Inc., 
Springfield,  Illinois;  to  merge  with 
Illiopolis  Bancorporation,  Inc. 
Springfield,  Illinois,  and  thereby 
indirectly  acquire  First  Springfield  Bank 
&  Trust,  Springfield,  Illinois. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  November  23, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-29459  Filed  11-29-94;  8:45  am] 
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Douglas  M.  and  Maria  Mortey,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Oooe  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  tlie  offices  of  the  Board 
of  Govemon.  iBte  rested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Ck>nunents  must  be  received 
not  lafter  than  December  13, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
Presidoit)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1 .  Douglas  M.  and  Maria  Morley,  both 
of  Belle  Plaine,  Kansas;  to  retain  a  total 
of  24.3  percent  o""  the  voting  shares,  and 
Douglas  M.  Morley,  Irrevocable  Trustee, 
to  acquire  an  additional  1.7  percent,  for 
a  total  of  14.0  percent,  of  the  voting 
shares  of  Morely  Bancshares 
Corporation.  Belie  Plaine,  Kansas,  and 
thereby  indirectly  acquire  The  Valley 
State  Bank.  Belle  Plaine.  Kansas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Whitman  Heffeman  and  Rhein 
Management  Corporation,  through 
Whitman  Heffeman  and  Rhein  Workout 
Fund  II,  L.P.,  and  Whitman  Heffeman  & 
Rhein  Workout  Fund  HA.  L.P.,  all  of 
Bronxville,  New  York;  to  acquire  24.90 
percent  of  the  voting  shares  of  SDNB 
Financial  Corporation,  San  Diego, 
California,  and  thereby  indirectly 
acquire  San  Diego  National  Bank,  San 
Diego.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  23. 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-29460  Filed  11-29-94;  8.45  am] 
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FEDERAL  TRADE  COMMISSION 

Delegation  of  Auttiority 

AQENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  Commission  is  delegating 
certain  functions  in  matters  wherein  a 
majority  of  the  members  of  the 
Commission  are  unable  to  resolve  or 
dispose  of  a  matter  as  a  result  of 
recusals.  This  delegation  shall  expire  at 
such  time  as  the  Commission  has  a  full 
complement  of  five  members.  It  is 
limited  to  actions  affecting  parties  or 
interveners  that  have  waived  iheir  right 
to  review  by  the  full  Commission,  or 
\  here  no  such  right  would  be  involved. 
:=i^ECTIVe  DATE:  November  30.  1994. 


FOR  FURTHER  INFORMATtON  OONTACT: 

BmceG.  Freedman,  Acting  Assistant 
General  Coumel,  Office  of  General 
Counsel,  FTC,  6th  Street  &  Pennsylvania 
Ave.  NW..  Washington,  DC  20580,  (202) 
326-2464;  Marc  L.  Winerman,  Attorney, 
(202)  32e-«451;  John  T.  Murphy, 
Attorney,  (202)  326-2457;  Alex  Tang, 
Attorney.  (202)  326-2447. 

SUPPLEMENTARY  INFORMATION: 
Commission  Rule  0.7.  16  CFR  0.7, 
provides  that  the  Commission,  pursuant 
to  Reorganization  Plan  No.  4  of  1961  (75 
Stat.  837,  26  FR  6191),  may  delegate,  by 
published  ouler  or  rule,  certain  of  its 
functions  to  a  division  of  the 
Commission,  an  individual 
Commi£sioaer.  or  others  within  the 
Commission.  As  noted  in  section  1(a)  of 
the  Plan,  this  authority  supplements  the 
Commission's  inherent  authority  to 
delegate  its  functions. 

The  Commission  has  determined  that 
there  may  be  instances  in  which  it 
would  be  unable  to  resolve  or  dispose 
of  certain  matters  because  recusals 
result  in  the  absence  of  a  quorum  for  the 
transaction  of  busiaess.  See  Commission 
Rule  4.14(a).  16  CFR  4.14(a) 
(Commission  quorum).  Under  these 
circumstances,  the  Commission  believes 
that  delegation  of  its  authority  to  act  to 
the  remaining  Commissioner  or 
Commissioners  eligible  to  participate  in 
the  matter  would  be  appropriate. 

Accordingly,  the  Commission  has 
determined  to  delegate  its  functions, 
subject  to  certain  limitations,  when  no 
qucmim  is  available  fen-  the  transaction 
of  business.  Fifst,  the  delegate  or 
delegates  is  authorized  to  act  in  matters 
in  which  no  party  or  intervener  would 
be  adversely  affected  by  the 
Commission's  action  and  entitled  to 
seek  review  by  the  full  Commission,  as 
provided  by  section  1(b)  of  the  Plan. 
Second,  the  delegate  or  delegates  is 
authorized  to  act  in  matters  where  a 
party  or  intervener  would  be  adversely 
affected  and  entitled  to  seek  such 
review,  but  the  affected  party  or 
intervener  has  waived  such  right,  in 
either  instance,  the  delegation  would 
not  adv^BTsely  affect  the  procedural 
rights  of  the  relevant  party  or  intervener. 

This  delegation  is  not  subject  to  re- 
delegation,  and  is  not  intended  to  alter 
or  affect  existing  delegations  to 
Commission  staff.  The  delegation  shall 
expire  at  such  time  as  the  Commission 
has  a  full  complement  of  five  members. 


By  ditectioa  of  the  Commission, 
Commissioner  Azcueoaga  attstaining  with  a 
separate  statemenL 
Donald  S.  Clack. 
Secretary. 

Separate  Statement  of  Commissioner 
Mary  L.  Azcuenaga 

Delegation  of  Authority  in  Absence  of 
Quroum 

Today  the  Commission  announces  a 
new  procedure  to  delegate  "certain 
functions  in  matters  wherein  a  majority 
of  the  members  of  the  Commission  are 
unable  to  resolve  or  dispose  of  a  matter 
as  a  result  of  recusals."  Althou^  I  have 
considered  the  merits  of  the  new 
delegation  procedure,  I  abstain  from 
expressing  a  view  because  the  factual 
context  in  which  the  procedure  was 
proposed  and  debated  makes  clear  to  me 
that  the  delegation  is  intended  to  affect 
the  merits  of  one  or  more  matters  on 
which  I  am  not  participating  by  reason 
of  recusal.  Specifically,  it  seems  clear 
that  the  Commission's  intention  in 
adopting  the  delegation  is  to  make 
possible  before  judicial  review  certain 
changes  in  two  final  orders  recently 
issued  by  the  Commissidn  following  fidl 
adjudicative  proceedings.  Although  the 
delegate  or  delegates  will  decide  what 
changes,  if  any,  to  make  in  these  orders, 
it  is  also  clear  to  rae  what  those  changes 
now  are  expected  to  be. 

I  have  received  advice  that  it  would 
not  be  inappropriate  for  me  to  vote  on 
the  merits  of  the  new  delegation 
procedm-e.  I  have  considered  the  merits 
of  the  new  delegation  in  a  maimer 
consistent  with  my  recusal  in  the  cases 
to  which  I  have  alluded,  but  in  my  view, 
given  the  context  and  timing  of  the 
motion,  a  stibstantive  vote  on  the 
delegation  would  be  inconsistent  with 
those  recusals.  I  have  chosen,  therefore, 
to  abstain,  i  regret  that  I  am  constrained 
from  expressing  a  view  on  the  merits  of 
today's  action. 

(FR  Doc.  94-29566  Filed  11-29-94;  8:45  am] 
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GENERAL  ACCOUNTINQ  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(aH2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92—463),  as  amended,  notice  is 
hereby  given  that  the  regular  monthly 
meeting  of  the  Federal  Accounting 
Standanls  Advisory  Board  will  be  held 
on  Thursdav.  December  8, 1994  from 


9:00  ajn.  to  4:00  p.m.  in  room  7C13  of 
the  General  Accounting  Office,  441  G 
St.,  N.W..  Washington.  D.Q 

The  agenda  for  die  meeting  includes 
discussions  of  issues  under  the 
followiBg  projects:  (1)  Revenue 
Recognition,  (2)  Entity  and  Display,  (3) 
Stewardship  reporting,  and  (4)  Property. 
Phmt  and  Equipment. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  StaH  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussioiis  and  reviews  are  open  to  the 
public. 

FOR  FURTHEfl  INfOflMATIOH  CONTACT: 
Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St.,  N.E..  Room  1001, 
Washington,  D.C.  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463,  Section  10(a)(2).  86 
Stat.  770,  774  (1972)  (current  version  at  5 
V.SXl  app.  section  10(aX2)  (1988);  41  CFR 
101-6.1015(1990). 

Dated:  November  22. 1994. 
Ronald  S.  Yoong, 
t'xecuffve  Director. 

[PR  Doc.  fl4-29424  Fded  11-29-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Coflection 
Activtties  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  i*  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0235,  General  Services 
Administration  Multiple  Award 
Schedule.  Discount  Schedule  and 
Marketing  Data. 

The  sales,  discount,  and  marketing 
data  submitted  on  the  DSMD  forms  are 
used  to  determine  the  commerciality  of 
items  offered,  set  the  government's 
negotiation  objective,  and  price 
reasonableness. 

Agency:  Office  of  GSA  Acquisition 
Policy. 

Addresses:  Send  comments  to  Edwaid 
Springer.  GSA  Desk  Officer,  Room  3235. 
NEOB.  Washington.  DC  20503.  and 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18di  &  F  Streets, 
NW.  Washington.  DC  20405. 

Annual  Reporting  Burden:  4.000 
responses  per  year;  15  Jiours  per 
response;  aimual  burden  hours  60,000. 


For  Further  Information  Contact:  Les 
Davison  (202-501-1224). 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  fiom  the 
Information  Collection  Management 
Branch  (CAIR),  Room  7102,  GSA 
Building,  18th  &  F  Streets,  NW, 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-2691.  or  by 
faxing  your  request  to  (202)  501-2727. 

Dated:  Novembw  22. 1994. 
Emily  C.  Karam. 

Director.  Information  Management  Di\ision 

(CAIi. 

IFR  Doc  94-2W01  Filed  11-29-94;  8:45  am) 
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Agency  faiformation  Collection 
Activities  Under  OMB  Review 

The  GSA  hereby  gives  notice  imder 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  mid  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0243,  Fixed  Price  Contracts. 

The  General  Services  Administration 
Acquisition  Regulation  (GSAR) 
prescribes  the  uae  of  an  economic  price 
adjustment  clause  in  Federal  Supply 
Service  multiple  award  schedule  (MAS) 
contracts.  This  clause  is  used  to  adjust 
MAS  contract  price  and  requires  a  MAS 
contractor  to  furnish  certain  pricing 
information  when  the  MAS  contractor 
requests  a  price  adjustment  under  the 
MAS  contract 

Agency:  Office  of  GSA  Acquisition 
Policy. 

Addresses:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington.  DC  20503,  and 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  l«th  &  F  Streets. 
NW,  Washington,  DC  20405. 

Annual  Reporting  Bnrden:  4.371 
responses  per  year,  .5  hours  per 
response;  annual  burden  hours  2,186. 

For  Further  Information  Contact: 
Lorraine  Randolph  (202-501-0044). 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  7102,  GSA 
Building.  18th  &  F  Streets,  NW. 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-2691.  or  by 
faxing  your  request  to  (202)  501-2727. 

Dated:  November  22, 1994. 

Emily  C.  Karam. 

Director,  tnformatiwi  Mana^ment  Division 
(CAI). 

IFR  Doc.  94-29402  Filed  11-29-94;  «:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  tfie  Steamboat  Buckwtieat 
(Eriogonum  Ovallfolium  var. 
Wllliamsiae)  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  endangered 
Steamboat  buckwheat  {Eriogonum 
ovalifolium  var.  mUiamsiae].  This  plant 
species  is  endemic  to  substrates  derived 
from  the  deposits  of  a  single  hot  spring 
in  the  Steamboat  Hills,  southern 
Washoe  County,  Nevada.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
January  30,  1995,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  State  Supervisor. 
Nevada  Ecological  Services  State  Office, 
U.S.  Fish  and  Wildlife  Service,  4600 
Kietzke  Lane.  Building  C-125,  Reno, 
Nevada,  89502  (telephone:  702-784- 
5227),  or  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  Eastside  Federal 
Complex,  911  NE.  11th  Avenue, 
Portland,  Oregon  97232-4181 
(telephone:  503-231-6241).  Written 
comments  and  materials  regard! tig  the 
plan  should  be  addressed  to  Mr.  David 
L.  Harlow.  State  Supervisor,  at  the 
above  Reno,  Nevada  address.  Comments 
and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  Iteno,  Nevada 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Janet  Bair  at  the  above  Reno. 
Nevada  address  (telephone:  702-784- 
5227). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primarj'  goal  of  the  U.S.  Fish  and 
Wildhfe  Service's  (Service)  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  de.scribe  actions 
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considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  or  delisting, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  "these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Eriogonum  ovaJi folium  var. 
williamsiae  is  endemic  to  substrates 
derived  from  the  deposits  of  a  single  hot 
spring  in  the  Steamboat  Hills,  southern 
Washoe  County,  Nevada.  This  plant  is 
locally  abundant,  but  apparently 
restricted  to  approximately  20  hectares 
(ha)  of  plants  in  an  area  of 
approximately  100-150  ha.  Populations 
and  habitat  of  Eriogonum  ovalifolium 
var.  williamsiae  are  threatened  by  a 
variety  of  activities,  including 
geothermal  resource  development, 
commercial  and  industrial  construction, 
highway  expansion,  and  off-road 
vehicle  travel.  The  habitat  for  this  taxon 
is  under  both  private  ownership  and 
Federal  management. 

Recovery  ol  Eriogonum  ovalifolium 
var.  williamsiae  will  require  protection 
of  its  habitat  from  adverse  physical  and 
biological  modifications,  identification 
of  factors  limiting  long-term  population 
viability,  and  pubHc  information  and 
education. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  November  18, 1994. 
Thomas  Dwyer, 

Acting  Regional  Director. 

[FR  Doc.  94-29435  Filed  11-2&-94;  8:45  am) 
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Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  WildUfe  Service, 

biterior. 

ACTION:  Notice. 

In  the  matter  of:  Availability  of  an 
Environmental  Assessment  and  Receipt  of  an 
Application  for  a  Permit  to  Allow  Incidental 
Take  of  the  Threatened  Northern  Spotted 
Owl  by  Weyerhaueser  Company  on  its 
Millicoma  Tree  Farm  in  Coos  and  Douglas 
Counties,  Oregon. 

SUMMARY:  This  notice  advises  the  public 
that  Weyerhaueser  Company 
(Applicant)  has  apphed  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  application  has  been  assigned 
permit  number  PRT-796822.  The 
requested  permit  would  authorize  the 
incidental  take  of  the  threatened 
northern  spotted  owl  (Strix  occidentalis 
caurina)  on  the  Millicoma  Tree  Farm  in 
Coos  and  Douglas  Counties,  Oregon. 
The  proposed  incidental  take  would 
occur  as  a  result  of  timber  harvest 
activities  in  northern  spotted  owl 
habitat. 

The  Service  also  announces  the 
availabihty  of  an  Environmental 
Assessment  (EA)  for  the  proposed 
issuance  of  the  incidental  take  permit. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application  and  EA  should  be  received 
on  or  before  December  30, 1994. 
ADDRESSES:  Comments  regarding  the 
application  or  EA  should  be  adcfressed 
to  Mr.  Curt  Smitch,  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Northwest  Habitat  Conservation  Plan 
Program,  3773  Martin  Way  East, 
Building  C— Suite  101,  Olympia, 
Washington  98501.  Please  refer  to 
permit  No.  PRT-796822  when 
submitting  comments.  Individuals 
wishing  copies  of  the  application  or  EA 
for  review  should  immediately  contact 
the  above  office  (206-534-9330). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Bown,  U.S.  Fish  and  Wildlife 
Service,  Portland  Field  Office,  2600  S.E. 
98th  Ave.,  Suite  100,  Portland,  Oregon 
97266  (503-231-6179). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
the  northern  spotted  owl.  a  threatened 
species,  is  prohibited.  However,  the 


Service,  under  limited  circumstances, 
may  issue  permits  to  take  threatened 
wildlife  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  threatened  species 
are  in  50  CFR  17.32. 

The  Applicant  proposes  to  implement 
a  Habitat  Conservation  Plan  (HCP)  for 
the  spotted  owl  that  will  allow  timber 
harvest  on  portions  of  approximately 
209,000  acres  of  the  Applicant's  land  in 
Coos  and  Douglas  Counties,  Oregon. 
The  Applicant's  proposed  timber 
harvest  may  result  in  the  take,  as 
defined  in  the  Act  and  its  implementing 
regulations,  of  any  owls  in  the  harvest 
area.  The  HCP  and  permit  would  be  in 
effect  for  50  years  with  the  possibility  of 
extending  the  permit  with  10  year 
extensions,  for  a  total  of  an  additional 
30  years,  given  certain  biological  and 
economic  criteria  are  met.  The 
application  includes  an  HCP  and 
Implementation  Agreement. 

The  Applicant  proposes  to  mitigate 
for  the  incidental  take  by  maintaining  at 
least  40  percent  of  the  tree  farm  in 
dispersal  habitat  with  limitations  on  gap 
size  between  habitat  blocks;  retaining 
1,592  acres  of  existing  forest  habitat  for 
20  years  to  enhance  the  dispersal 
landscape  and  productive  capability  at 
4  known  spotted  owl  sites;  retaining  371 
acres  of  existing  forest  habitat  adjacent 
to  4  known  spotted  owl  sites  on  Federal 
lands  near  the  tree  farm  for  20  years; 
protecting  at  least  70  acres  of  nesting,     . 
roosting,  and  foraging  habitat  around  all 
occupied  sites.  The  Applicant  will 
minimize  take  by  prohibiting  timber 
harvest  and  road  construction  within 
0.25  miles  of  active  spotted  owl  nests 
during  the  active  breeding  season, 
March  1  through  September  30  each 
year. 

The  EA  considers  the  environmental 
consequences  of  four  alternatives, 
including  the  proposed  action  and  no- 
take  alternatives.  The  proposed  action  is 
the  issuance  of  a  permit  under  section 
10(a)  of  the  Act  that  would  authorize 
incidental  take  of  spotted  owls  on  the 
Applicant's  private  landholding  of  the 
209,000-acre  permit  area,  and  require 
implementation  of  the  Habitat 
Conservation  Plan.  Under  the  no-take 
alternative,  the  applicant  would  avoid 
incidental  take  of  spotted  owls  and  the 
permit  would  not  be  issued.  The  third 
alternative  is  to  manage  the  tree  farm  for 
dispersal  habitat  without  retaining  any 
nesting,  roosting,  and  foraging  habitat. 
The  fourth  alternative  is  to  manage  the 
tree  farm  for  dispersal  habitat,  and 
simultaneously  avoid  the  incidental 
take  of  selected  spotted  own  pairs. 


Dated:  Nevember  23, 1994. 
Bill  Shake, 

Acting  Deputy  Regtoaal  Director,  Region  1 . 
U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  94-29436  Filed  11-29-94:  8:45  am] 
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National  Park  Service 

Missouri  National  Recreational  River 
Advisory  Group 

AGENCY:  Niational  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Croup.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
MEETING  DATE  AND  TIME:  Tuesday, 
December  13, 1994;  1:30-4:30  p.m. 
ADDRESS^:  Leona's  Cafe  &  Steakhouse 
&  Gift  Shop.  Highways  281  * 50*  18,  Lake 
Andes,  South  DakoU  57356. 

Agenda  topics  include  an  update  on 
the  status  of  the  Missouri  i^ecreational 
River  general  managranent  plan 
presented  by  the  National  Park  Service 
including  draft  management  and  draft 
boundary  alternatives;  discussion  and 
Advisory  Group  response;  the 
opportunity  for  public  comment,  and  a 
proposed  agenda,  dale,  time,  and 
location  fco'  the  next  meeting. 

In  the  case  of  bad  weather  the  meeting 
will  be  held  Thursday.  December  15, 
1994,  at  the  same  location  and  time. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
wTitten  pntsentation  to  the  Commission 
or  file  WTitten  statements.  Requests  for 
time  ftjr  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting. 

The  meeting  will  be  recorded  for 
documentation  and  a  siunmary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
SUPPI.EMENTARY  INFORMATION:  The 
advisory  commission  was  established  by 
the  law  that  estabUshed  the  Missouri 
National  Recreational  River,  Public  Law 
102-50.  The  purpose  of  the  group, 
.jccording  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
pertauiing  to  the  developmenl  of  a 


management  plan,  and  management  and 
operation  of  the  recreational  river.  The 
Missouri  National  Recreational  River  is 
the  39  mile  free  flowing  segment  of  the 
Missouri  hum  Fort  Randall  Dam  to  the 
vicinity  of  Springfield  in  South  Dakota. 
FOR  FURTHER  IMFOWMATION  CONTACT: 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591.  O'Neill,  Nebraska  68763- 
0591.  (402)  336-3970. 

Dated:  November  17, 1994. 
William  W.  Scbenk. 

Acting  Regional  Director,  Midwest  Region. 
IFR  Doc.  94-29396  Piled  11-29-94;  6:45  am] 

BUXING  C00€  431»-7»4> 


National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Hsting 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  19. 1994.  Pursuant  to  §60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Writtea  comments 
should  be  submitted  by  December  15, 
1994. 

Carol  D.  Shull. 

Chief  of  Registration.  .Motional  Register. 
ARIZONA 
Maricopa  Comly 

Alvarado  Historic  District.  {Residential 
Subdivisions  and  Architecture  in  Phoenix 
MPS),  Roughly  bounded  by  Central  Ave., 
Oak  St.,  3rd  St  and  Palm  Ln.,  Phoenix, 
94001481 

Ashland  Place  Historic  District.  (Residential 
Subdivisions  and  Architecture  in  Phoenix 
MPS).  Roughly  bounded  by  Central  Ave.. 
Vernon  Ave..  3rd  Sl  and  Oak  St..  Phoenix. 
94001486 

Cheery  LiTin  Historic  District,  (Residential 
Subdivisions  and  Architecture  in  Phoenix 
MPS).  16th  St.  to  Randolph  Rd.  and  Earll 
Dr.  to  Flower  Sl,  Phoenix,  94001485 

Country'  Club  Park  Historic  Subdivision, 
(Residential  SuMivisions  and  Architecture 
in  Phoenix  MPS),  Thoma*  Rd.  to  Virginia 
Ave.  and  7th  St.  to  I^yton  SL.  Phoenix, 
94001484 

Del  Norte  Place  Historic  District,  (Residential 
Subdivisions  and  Architecture  in  Phoenix 
MPS),  Virginia  Ave.  to  Encanto  Blvd.  and 
15th  to  I7th  Aves..  Piioenix.  94001482 

Fain-iew  Place  Historic  District,  (Residential 
Subdivisions  and  Archituecture  in  Phoenix 
MPS).  Encanto  Blvd  to  McDowell  Rd.. 
15th  Ave.  to  the  alle>-  W  of  17th  Ave  , 
Phoenix,  94001483 

Yavapai  County 

Fleury's  Addition  Historic  District.  (Prescott 
MRA).  Rcjughly,  Western  aad  Gurley  from 


Willow  to  Grove,  and  Willow.  Garden  and 
Grove,  from  Western  to  Gurley,  Prescott 
vicinity,  94001488 
Rock  House,  Pine  Tree  Ln.,  NW  of  Groom 
Creek,  Groom  Creek  vicinity.  94001489 

CALIFORNU 

Del  Norte  County 

Bonney,  J.  M..  House.  408  Princeton  Ave., 


Buena  Vista,  94001469 
San  Bernardino  County 

Smiley  Park  Historic  District.  Roughly 
bounded  by  Brookside  Ave..  Cajon  St.. 
Cypress  Ave.  and  Bueaa  Vista  St. 
Redlands,  94001487 

COLORADO 

Denver  Comity 

Lewis,  A.  T..  and  Son  Departntent  Store,  aOO- 
816  Sixteenth  St.,  Denver,  94001470 

St.  Ignatius  Loyola  Church,  Jet.  of  E.  23rd 
Ave.  and  York  St..  Denver,  94001466 

FLORIDA 

Manatee  County 

Portavant  Mound  Site.  .Address  Restricted. 
Palmetto  vicinity.  94001475 

Polk  County 

Dixieland  Historic  District,  Roughly  bounded 
by  Walnut  SL,  Flordia  Ave..  Lake  Hunter. 
Hartsell  Ave.  and  Belvedere  St.,  Lakeland. 
94001479 

GEORGIA 

Peach  County 

Everett  Square  Historic  District,  Roughly 
bounded  by  Knoxville,  Vineville. 
Anderson,  and  Macon  Sts.  and  the  Central 
of  Geoi^ia  RR  tracks.  Fort  Valley,  94001493 

MASSACHUSETTS 

Sufifblk  County 

Faneuil.  Peter.  School.  «0  Joy  SL.  Boston. 
94001492 

NEVADA 

Washoe  County 

Brown.  Peleg.  Ranch.  12945  Old  Virginia  Rd.. 
Reno,  94001471 

Carson  City  Independent  City 

Sanford.  George  L,  House.  405  N.  Roop  St.. 
Carson  City.  94001472 

NEW  YORK 

Monroe  County 

Hagaman.  David,  House.  661  Highland  Ave.. 
Rochester  vicinity,  94001477 

Suffolk  County 

Modern  Times  School,  Jet.  of  Third  Ave.  and 
First.,  St.,  Brentwood,  94001478 

NORTH  CKfiOLDiA 

Buncombe  County 

St.  Mary's  Church.  337  Charlotte  St.. 
Asheville.  94001476 

Mecklenlxu^  County 

Providence  Presbyterian  Church  and 
Cemetery  (Boundary  Decrease).  10414 
Providence  Rd..  Charlotte.  940014S0 


JMI 
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TENNESSEE 
Camion  County 

Brevard-Macon  House,  902  W.  Main  St., 
Woodbury.  94001491 

TEXAS 

Magnolia  Petroleum  Company  City  Sales  and 
Warehouse,  1607  Lyte  St.,  Dallas, 
94001473 

UTAH 

Box  Elder  County 

Tompson-Hansen  House,  120  N.  Main  St., 
Brigham  City,  94001474 

In  order  to  assist  in  its  preservation, 
the  15-day  comment  period  has  been 
waived  for  the  following  property: 

MASSACHUSETTS 

Barnstable  County 

Tobey.  Josiah,  House,  67  Oxbow  Rd. 
Falmouth,  94001496 

|FR  Doc.  94-29397  Filed  11-29-94;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  purpose  of  this  notice  is  to 
'provide  advance  notice  to  interested 
firms  that  Nedcor  Bank  Limited  of 
South  Africa  ("Nedcor")  intends  to 
request  proposals  for  the  services  of  a 
U.S.  financial  institution  to  raise  funds 
in  the  U.S.  market  pursuant  to  the  U.S. 
Agency  for  International  Development's 
("USAID")  Housing  Guaranty  Program. 
Nedcor  will  seek  to  borrow  US$30 
million,  or  the  South  African 
Commercial  Rand  equivalent  thereof 
(the  "Loan").  Nedcors  long-term 
objective  is  to  develop  a  relationship 
with  a  U.S.  financial  institution  that 
will  provide  Nedcor  with  future  access 
to  the  U.S.  capital  market.  For  the 
purpose  of  this  particular  transaction, 
Nedcor  intends  to  request  proposals  on 
an  expedited  basis.  Therefore,  upon 
receipt  of  this  notice,  interested  firms 
should  promptly  communicate  with 
Nedcor's  representative.  Dr.  Brennan 
Nelson,  at  the  following  address: 

South  Africa  Project  No.  674-HG-OOl. 
Housing  Guaranty  Loan  No.  674-HG- 
OOl  AOl 

Postal  Address 

Nedcor  Bank  Unhmited,  P.O.  Box  1144, 
Johannesburg  2000,  Republic  of  South 
Africa,  Attn:  Dr.  Brennan  Nelson 
(Branch  858) 


Physical  Address 

Nedcor  Bank  Limited,  100  Main  Street, 
8th  Floor,  Johannesburg  2000, 
Republic  of  South  Africa,  Attn:  Dr. 
Breiman  Nelson  (Branch  858) 
Dr.  Nelson  will  be  available,  upon 
issuance  of  this  notice,  to  answer 
questions  concerning  this  transaction 
and  the  programs  it  will  support  by 
telephone  at  (27  11)  630-7365;  and  by 
facsimile  transmission  at  (27  11)  630- 
7231  or  (27  11)  630-7584. 

Firms  interested  in  responding  to  this 
notice  must  do  so  by  12:00  noon. 
Eastern  Standard  Time,  on  January  4. 
1995,  by  submitting  their  bids  to  Nedcor 
at  the  address  specified  above.  Copies  of 
all  bids  should  be  simultaneously  sent 
to  the  following:  Mr.  David  Grossman, 
Assistant  Director,  Mr.  Peter  Pimie, 
Financial  Advisor,  Facsimile  (preferred 
communication):  (202)  663-2772  and 
(703)  875^384. 

Within  48  hours  after  the  closing  time 
for  submission  of  proposals,  Nedcor, 
with  the  approval  of  USAID,  will  select 
the  financial  institution(s)  deemed  best 
qualified  to  arrange  the  financing  on 
terms  most  advantageous  to  Nedcor. 
Thereafter,  Nedcor  would  seek  to  close 
the  transaction  within  30  days  after  it 
has  notified  the  successful  financial 
institution(s)  that  its  proposal  has  been 
accepted,  but  in  no  event  later  than  45 
days  after  such  notification. 

Additional  Information 

Provided  below  is  a  preliminary 
description  of  the  terms  of  the 
financing.  Nedcor  reserves  the  right, 
however,  to  change  these  terms  after  the 
selection  process  based  upon  advice 
from  the  consultations  with  the 
successful  respondent. 

/.  Background 

The  Loan  will  be  guaranteed  by  the 
U.S.  Government  acting  through  USAID. 
The  Loan  will  be  part  of  the  U.S. 
Government's  special  aid  package  in 
support  of  the  democratic  transition  in 
South  Afiica.  ft  will  be  the  first  of  its 
kind  to  a  private  sector  bank  in  South 
Aftica.  The  fimds  generated  by  this 
Loan  will  be  used  to  provide  the  initial 
funding  for  a  home  mortgage  program 
dedicated  to  servicing  the  large  and 
immediate  needs  of  South  African  Black 
families  for  housing. 

The  Loan  will  be  either  a  fixed-rate  or 
a  floating  rate,  8-year,  non-amortizing 
(bullet)  loan,  denominated  in  either 
United  States  dollars  or  South  African    - 
Rand,  and  will  be  made  available  to 
Nedcor  at  any  of  its  branches. 
Restrictions  may  be  placed  on  the 
transferability  of  the  promissory  notes 
evidencing  the  Loan,  in  the  event  such 


notes  are  denominated  in  Rand.  All 
transactions  concerning  the  Loan  must 
be  reported  to  both  Nedcor  and  USAID. 

The  Loan  will  be  backed  by  a  full 
faith  and  credit  guaranty  as  to  payment 
of  both  principal  and  interest  of  the 
United  States  of  America,  acting 
through  USAID.  The  guaranty  will  be 
issued  pursuant  to  the  authority  of 
Section  222  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  "Act").  In 
the  event  the  Loan  is  disbursed  in  Rand. 
USAID's  liabiUty  imder  its  guaranty  of 
the  Rand  obhgations  of  Nedcor  shall  be 
limited  to  (1)  The  Rand  equivalent  of 
U.S.  $30  million  in  principal,  plus  (2) 
the  Rand  equivalent  of  the  total 
aggregate  interest  payments  due  over  the 
life  of  the  loan  as  calculated  in  U.S. 
dollars,  which  amounts  shall  be 
determined  using  the  closing  Rand/U.S. 
dollar  spot  rate  for  Commercial  Rand  set 
by  the  South  African  Reserve  Bank  at 
the  close  of  business  on  the  date  on 
which  the  Loan  is  disbursed. 

Investors  eligible  to  receive  the 
USAID  guaranty  are  those  specified  in 
Section  238(c)  of  the  Act.  They  are:  (1 ) 
U.S.  citizens;  (2)  domestic  U.S. 
corporations,  partnerships,  or 
associations  substantially  beneficially 
owned  by  U.S.  citizens;  (3)  foreign 
corporations  whose  share  capital  is  at 
least  ninety-five  percent  (95%)  ovmed 
by  U.S.  citizens;  and  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

In  order  to  assure  compliance  with 
statutory  provisions  binding  USAID, 
USAID  reserves  the  right  to  accelerate 
the  Loan  only  in  the  extraordinary  event 
of  a  material  breach  by  Nedcor  of  its 
obligations  with  regard  to  the  use  of  the 
proceeds  of  the  Loan.  It  should  be  noted 
that  since  the  inception  of  the  Housing 
Guaranty  Program  in  1962.  USAID  has 
not  exercised  its  right  of  acceleration. 

//.  Objectives  of  the  Proposed  Financing 

The  objectives  of  Nedcor  with  respect 
to  the  proposed  financing  are  to: 

A.  Minimize  the  cost  of  financing  the 
Loan  to  Nedcor,  and  thereby  minimize 
its  debt  payments,  consistent  with  the 
other  objectives  stated  herein. 

B.  Minimize  the  ongoing 
administrative  costs  of  financing  the 
program. 

C.  Establish  a  positive  precedent,  in 
terms  of  market  perceptions,  for 
contemplated  future  offerings  of  similar 
securities  by  Nedcor. 

///.  Diversity  of  Investors  and  Financial 
Services  Firms 

Nedcor  desires  to  encourage  the 
participation  of  minority-  and  women- 
owned  and  controlled  investors  and. 
financial  services  providers  to  the 


maximum  extent  practicable  in  the 
financing  of  the  Loan.  To  this  end, 
Nedcor  strongly  encourages  such  firms 
to  respond  to  this  notice,  either  directly 
or  through  a  consortium  or  some  other 
joint  venture  arrangement.  Nedcor  also 
strongly  encourages  that  all  firms 
proposing  to  provide  financial  services 
make  efforts  to  offer  the  investment 
opportunity  to  such  minority-  and 
women-owned  and  controlled  investors, 
and  to  other  investors  who  have  a  long- 
term  commitment  to  supporting  South 
A&ica's  democratic  transition. 

IV.  Scope  of  Services 

In  order  to  accomplish  Nedcor's 
objectives,  the  provider  of  financial 
services  will  need  to  offer  the  following: 

A.  Market  the  Loan  to  Eligible  U.S. 
investors  and,  in  the  event  the 
promissory  notes  evidencing  the  Loan 
are  denominated  in  Rand,  market  the 
Loan  to  accredited  eligible  U.S. 
investors. 

B.  Provide  a  mechanism  for 
notification  to  USAID  in  the  case  of  any 
default  on  the  part  of  Nedcor,  in  the 
event  the  promissory  notes  evidencing 
the  Loan  are  denominated  in  Rand. 

C.  Advise  and  assist  in  obtaining  any 
necessary  exemptions  or  approvals  from 
securities  exchanges,  governmental 
securities  regulators  or  other 
institutions,  and  any  necessary  legal 
opinions. 

D.  Provide  a  detailed  listing  and  full 
disclosure  of  all  fees  and  costs  for  the 
transaction,  which  must  be  inclusive  of 
all  legal,  consulting,  and  management 
fees,  and  costsd  into  the  final  rate/ 
result. 

V.  Required  Information  for  Proposals 

Each  proposal  for  the  provision  of 
banking  services  will  need  to  address 
the  questions  set  forth  in  this  section,  in 
the  order  shown  and  as  specifically  and 
succinctly  as  possible. 

A.  Structure  of  Loan 

You  will  need  to  discuss  your 
financial  institution's  views  with 
respect  to  the  structure  of  the  Loan  that 
would  best  serve  Nedcor's  objectives, 
addressing  at  a  minimum  the  following 
issues: 

1.  The  terms  of  the  financing  have  not 
yet  been  determined  and  are  subject  to 
USAID's  approval.  However,  for 
purposes  of  yotu-  proposal,  you  will 
need  to  provide  a  complete  set  of 
financial  forms  detailing  the  costs  you 
expect  Nedcor  would  incur  as  a  result 
of  your  recommended  financing,  based 
on  the  financing  of  US$30  million,  and 
in  terms  of  the  following  two  scenarios: 

a.  Rand-denominated  Loan: 


(i)  Fixed' rate,  eight-year,  non- 
amortizing  (bullet). 

b.  United  States  dollar-denominated 
Loan: 

(i)  Fixed  rate,  eight-year,  non- 
amortizing  (bullet),  and  based  on  the 
yield  of  a  U.S.  Treasury  bond  with  a 
remaining  life  of  eight  years,  such  as  the 
bond  due  November  2002;  and 

(ii)  Floating  rate,  eight-year,  non- 
amortizing  (bullet),  and  based  on  the 
yield  of  the  twenty-six  (26)  week  U.S. 
Treasiiry  bill  as  of  COB  December  18, 
1994  (indicative). 

Please  specify  the  fees  you  would 
charge  to  provide  banking  services.  You 
will  also  need  to  include  an  itemization 
of  all  legal  fees,  management  fees, 
consultation  fees,  selling  concession 
fees  and  costs  of  issuance. 

2.  Discuss  any  alternative  structures 
which  should  be  considered. 

B.  Marketing  Strategy 

You  will  need  to  discuss  your 
financial  institution's  view  of  the 
optimal  strategy  for  the  marketing  of  the 
Loan,  keeping  in  mind  the  requirements 
for  emy  exemptions  from  securities 
registration  being  relied  upon. 

C.  Organizational  Experience  and 
CapabiUties 

Because  Nedcor's  overall  objective  is 
to  develop  a  long-term  banking 
relationship  and  not  simply  to  arrange 
for  this  US$30  million  financing,  firms 
responding  to  this  notice  will  be 
required  to  provide  more  information 
than  may  be  typical  for  a  loan  of  this 
size.  Accordingly,  you  will  need  to 
provide  the  following  information  on 
your  organization: 

1.  A  brief,  general  description  of  your 
financial  institution.  Enclose  your 
audited  financial  information  for  the 
two  most  recent  periods  under  separate 
cover. 

2.  Your  financial  institution's  "equity 
capital  position"  (net  capital)  and 
"excess  net  capital  position"  based  on 
Securities  and  Exchange  Commission 
regulations  for  uniform  reporting  (if 
appUcable). 

3.  A  discussion  of  your  financial 
institution's  qualifications  to  serve  as 
lead  provider  of  financial  services  for 
the  Loan,  including  in  particular: 

a.  Experience  in  bringing  U.S. 
Government-guaranteed  securities  to  the 
market; 

b.  A  description  of  your  financial 
institution's  capacity  to  provide 
financial  services  and  distribution  and 
marketing  capabilities  in  the  U.S., 
including  examples  of  significant  debt- 
offerings  managed  by  your  firm  during 
the  last  five  years; 

c.  Any  other  relevant  experience  or 
particular  strength  that  would  give  your 


firm  a  distinct  competitive  advantage  in 
providing  the  services  required. 

D.  Qualifications  of  Personnel 

You  will  need  to  provide  the 
following  information: 

1.  The  names  and  relevant  experience 
of  the  professionals,  including  any  key 
sales  and  distribution  personnel,  to  be 
assigned  to  this  matter,  with  a 
description  of  each  individual's  role. 

2.  If  you  would  expect  to  rely  on 
outside  advisors,  such  as  legal  counsel, 
accountants  or  local  representatives, 
you  will  need  to  identify  the  persons  or 
firms  which  you  propose  to  retain. 

VI.  Criteria  for  Selection 

Selection  of  the  provider(s)  of 
financial  services  and  the  terms  of  the 
Loan  will  be  initially  subject  to  the 
individual  discretion  of  Nedcor  and 
thereafter  will  be  subject  to  the  approval 
of  USAID.  Disbursements  under  the 
Loan  will  be  subject  to  certain 
conditions  required  of  Nedcor  by 
USAID  as  set  forth  in  agreements 
between  Nedcor  and  USAID.  Awards 
will  be  made  to  the  proposals  found  to 
be  most  advantageous  to  Nedcor  based 
on  the  following  criteria,  and  such  other 
criteria  as  Nedcor  may  determine: 

A.  Financial  Plan 

Ability  to  minimize  Nedcor's 
financing  costs;  and 

B.  Previous  Experience,  Distribution 
CapabiUties.  and  Personnel 

The  firm's  experience  with  similar, 
previous  financing  programs  executed 
primarily  in  the  U.S.  capital  markets, 
the  extent  of  the  firm's  distribution 
network,  and  experience  of  specified 
assigned  personnel. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Mr.  Peter  M.  Kimm, 
Director,  Office  of  Environment  and 
Urban  Programs.  U.S.  Agency  for 
International  development,  Room  409, 
SA-18. 1601  N.  Kent  Street,  Rosslyn, 
VA  22209.  Fax  Nos:  (703)  875-4348  or 
(202)  663-2772,  Telephone:  (703)  875- 
4300  or  (202)  663-2773. 

Dated:  November  23. 1994. 
Michael  G.  Kitay, 

Assistant  General  Counsel,  Bureau  for  Global 
Programs,  Field  Support  and  Research.  U.S. 
Agency  for  International  Development. 
(FR  Doc.  94-29411  Filed  1 1-29-94;  8:45  am) 
BILUNG  CODE  611»-01-M 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatton  No.  337-TA-36!q 

Certain  Audible  Alarm  Devices  tor 
Divers;  Commission  Determination  Not 
To  Review  an  Initial  Determination 
Finding  a  Respondent  To  Be  in  Default 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  initial  determination  (ID) 
(Order  No.  23)  of  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captioned  investigation  finding 
that  respondent  Duton  Industry  Co.,  Ltd. 
(Duton)  is  in  default  and  has  waived  its 
rights  to  nppear.  to  be  served  with 
documents,  and  to  contest  the 
allegations  in  issue  in  this  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3117. 

SUPPLEMENTARY  INFORMATION:  On  July 
29, 1994,  the  ALJ  issued  an  order  (Order 
No.  1)  requiring  Duton  to  show  cause 
why,  pursuant  to  Commission  interim 
rule  210.25,  it  should  not  be  found  to 
have  waived  its  right  to  appear,  to  be 
served  with  documents,  and  to  contest 
the  allegations  in  issue  in  this 
investigation.  Duton  did  not  respond  to 
that  order.  On  October  25, 1994,  the  ALJ 
issued  an  ID  (Order  No.  23)  finding 
Duton  to  be  in  default  and  to  have 
waived  the  aforementioned  rights.  No 
petitions  for  review  of  the  ID  or 
government  agency  comments  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C  §  1337), 
and  section  210^3(h)  of  the 
Commission's  hiterim  Rules  of  Practice 
and  Procedure  (19  C.F.R.  §  210.53(h)). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  dtiring  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
20&-1810. 

By  order  of  the  Cbnunission. 


Issued:  November  21, 1994. 
Donna  R.  Koehnke, 
Seomlmy. 

(FR  Doc.  94-29491  Filed  11-29-94;  8:45  am] 
BILUNG  COOC 


[Investigations  Nos.  701-TA-a«0  and  361 
(Final)  and  731-TA-e88  through  695  (Final)] 

Certain  Cartjon  Steel  Butt-Weld  Pipe 
Fittings  From  France,  India,  Israel, 
Malaysia,  the  Republic  of  Korea, 
Thailand,  the  United  Kingdom,  and 
Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
countervailing  and  antidumping  duty 

investigations. 

EFFECTIVE  DATE:  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-318CJ,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Perstms  with  mc^ifity 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION:  On  May 

31,  1994,  the  Commission  instituted  the 
subject  countervailing  duty 
investigations  and,  on  October  3,  1994. 
instituted  the  subject  antidumping  duty 
investigations  and  established  a 
schedule  for  the  conduct  of  all 
investigations  (59  FR  52806.  October  19, 
1994).  Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its  final 
determinations  in  the  investigations 
from  December  12. 1994  to  February  16. 
1995  (59  FR  56461,  November  14, 1994). 
The  Commission,  therefore,  is  revising 
its  schedule  in  the  investigations  to 
conform  with  Commerce's  new 
schedule. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  Requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  February  21. 1995;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
February  23. 1995;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  Febraary  14. 1995;  the 


deadline  for  filing  prehearing  briefs  is 
February  22,  1995;  the  hearing  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
February  28,  1995;  and  Uie  deadline  for 
filing  posthearing  briefs  is  March  8. 
1995. 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notice  of  investigatio'n 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  part  201, 
subparts  A  through  E  (19  CFR  part  201), 
and  part  207,  subparts  A  and  C  (19  CFR 
part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VIL  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  25, 1994. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  94-29492  Filed  11-29-94;  8:45  am) 
BILLING  CODE  702IM»-P 
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INTERSTATE  COMMERCE 
COMMISSK)N 

Agency  Information  Collection  Under 
OMB  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Ellen  R.  Keys,  (202)  927-5681. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ellen 
R.  Keys,  Interstate  Commerce 
Commission.  1201  Constitution  Avenue 
NW.,  room  2221,  Washington,  DC 
20423-0001  and  to  the  Ofiice  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  ICC,  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  New  Form 
Office:  Office  of  Economics 
Title  of  Form:  Annual  Report  Form  M- 
2  Class  II  Motor  Carriers  of  Property 
OMB  Form  Number:  3120 
Agency  Form  Number:  M-2 
No.  of  Respondents:  1,600 
Total  Burden  Hours:  16,000 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  94-29495  Filed  li-2»-94;  8:45  an>| 
BILUNG  COO€  703»-01-P 


[Docket  No.  AB-431  (Sut>-No.  IX)] 

The  Prescott  and  Northwestern 
Railroad  Company— At>andonment 
Exemption— In  Hempstead  and  Pike 
Counties,  AR 

The  Prescott  and  Northwestern 
Raikoad  Company  (PNW) "  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  26-mile  segment  of  its  rail 
line  between  milepost  5.0  near  Prescott 
and  the  end  of  the  line  at  milepost  31.0 
at  Highland,  in  Hempstead  and  Pike 
Counties,  AR. 

PNW  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  fine  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  has  been  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
Decem'oer  30, 1994,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  enviromnental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).3  and  tiail  use/rail  banking 


'  PNW  is  controlled  by  Potlatch  Corporation  of 
SaC  Fr<incisco,  CA,  b  noncarrier. 

-  A  stay  wiD  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  J.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  based  on 
enviromnental  concerns  should  file  its  request  as 
soon  81  possible  in  order  to  permit  the  Commission 
to  ref  lew  and  act  on  the  request  before  the 
exemption's  effective  date. 

'  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  i  I.C.C2d  164  (1987). 


Statements  under  49  CFR  1152.29  *  must 
be  filed  by  December  12, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  20,  1994,  with: 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
appUcant's  representative:  Fritz  R. 
Kahn,  Suite  750  West,  1100  New  York 
Avenue,  NW.,  Washington,  DC  20005. 
If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

PNW  has  filed  an  environmental 
report  which  addresses  the 
abandonments  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  5, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  caUing 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent,  decision. 

Decided:  November  18, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WilUams, 
Secretary. 

(FR  Doc.  94-29497  Filed  11-29-94;  8:45 ^m] 
BILLING  C006  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Neville  Jack,  M.D.,  Revocation  of 
Registration 

On  September  7, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Neville  Jack,  M.D.,  of 
Tampa,  Florida,  proposing  to  revoke  his 
DEA  Certificate  of  Registration, 
BJ0575603,  under  21  U.S.C.  824(a)(4) 
and  (5),  and  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
basis  for  the  Order  to  Show  Cause  was 
that  Dr.  Jack's  continued  registration 


*The  Commission  will  accept  late-filed  trail  use 
statements  as  long  as  it  retains  jurisdiction  over  the 
line. 
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would  be  inconsistent  with  the  public 
interest,  and  that  he  had  been  excluded 
bom  participation  in  a  program 
pursuant  to  42  U.S.C.  1320a-7(a). 

The  Order  to  Show  Cause  was  sent  by 
registered  mail  and  delivered  to  Dr.  Jack 
on  September  12, 1994,  at  his  registered 
location  in  Tampa,  Florida.  No  response 
was  received  from  Dr.  Jack  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d),  the 
Deputy  Administrator  finds  that  Dr.  Jack 
was  waived  his  opportunity  for  a 
hearing.  The  Deputy  Administrator  has 
carefully  considered  the  investigative 
file  in  this  matter  ,and  enters  his  final 
order  imder  the  provisions  of  21  CFR 
1301.57. 

The  Deputy  Administrator  finds  that 
Dr.  Jack  was  convicted,  on  December  16. 
1991,  in  the  Circuit  Court  of 
Hillsborough  County,  Florida  upon  his 
plea  of  nolo  contendere,  of  seven 
misdemeanor  counts  of  petit  theft 
related  to  the  provision  of  Medicaid 
services.  He  was  sentenced  to  three 
years  probation  and  ordered  to  pay 
restitution.  On  July  14, 1992,  the 
Department  of  Health  and  Human 
Services  (HHS)  mandatorily  excluded 
Dr.  Jack  from  the  Medicare  program  for 
a  period  of  five  years  and  directed  that 
he  be  excluded  from  state  programs 
pursuant  to  42  U.S.C.  1320a-7(a)  by 
virtue  of  his  conviction  of  criminal 
offenses  defined  in  42  U.S.C.  1128(a), 
and  1128(b)(l-3). 

The  Deputy  Administrator  further 
finds  that  on  January  4. 1994,  Dr.  Jack 
was  convicted  of  the  felony  of 
retaliation  against  a  witness  in  the  above 
noted  state  case  and  sentenced  to  four 
years  probation. 

The  Deputy  Administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a). 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  11  of 
this  chapter; 

(2)  Has  been  convicted  of  a  felony 
imder  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  state  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substance; 

(3)  Has  had  his  state  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  state  authority  and 
is  no  longer  authorized  by  state  law  to 
engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 
recommended  by  competent  state 
authority; 

(4)  Has  committed  such  acts  as  would 
renderjiis  registration  under  section  823 
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of  this  title  inconsistent  with  the  public 
interest  as  detennined  under  such 
section; 

(5)  Has  been  excluded  (or  directed  to 
be  excluded]  from  participation  in  a 
program  pursuant  to  Section  1320fr-7(a) 
of  Title  42. 

Pursuant  to  21  U.S.C.  823(0,  "liln 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  was  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
Henry  J.  Schwarzjr..  MJ}..  Docket  No. 
88-42,  54  PR  16422  (1989). 

The  Deputy  Administrator  finds  that 
Dr.  Jack's  conduct  underlying  his  state 
convictions  threatens  the  pubUc  health 
and  safety.  Thus,  his  continued 
registration  is  inconsistent  with  the 
pubhc  interest  The  Deputy 


Administrator  further  finds  that  Dr.  }ack 
has  been  excluded  from  partidpatian  in 
a  program  pursuant  to  42  U.S.C.  1320a- 
7(a).  Based  on  the  foregoing,  the  Deputy 
Administrator  concludes  that  Dr.  Jack's 
registration  must  be  revoked.  21  U.S.C. 
824(a)(4)  &  (5). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FTl  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  8)0575603, 
previously  issued  to  Neville  Jack,  M.D., 
be,  and  it  hereby  is,  revoked,  and  that 
any  pending  applications  for 
registration,  be,  and  thoy  hortby  are, 
denied.  This  order  is  effective  December 
30. 1994. 

Dated:  November  23, 1994. 
Stephen  H.  Greene.  • 

Depu  ty  Administrator. 

(PR  Doc.  94-29405  Filed  11-29-94;  8:45  am] 
BtLLMQ  COOe  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

November  23, 1994. 

The  Department  of  Labor  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980,  as  amended  (P.L. 
96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Qearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Mr. 
Mills,  Office  of  Information  Resources 
Management  Policy,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Room  N-1301,  Washington.  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attii:  OMB  Desk  Officer  for 

(bls/dm/esa/eta/oaw/msha; 

OSHA/PWBAA/^ETS).  Office  of 
Management  and  Budget,  Roam  10102. 
Washington,  DC  20503  ((202)  395- 
7316). 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Domestic  Agricuhural  In-Season 
Wage  Report. 

OMB  Number  1205-0017. 

Agency  Number:  ETA  232  and  ETA 
232A. 
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Fonn 


Narrative  ptan 
232ai232A  .... 


Affected  public 


Stale/local  govt 

IncfevkJual  or  households; 
farms. 


Frec^iency 


6  times  .. 
one-time 


Kiumber  of 

respomJ- 

ents 


49 
20,000 


Average  txjrden  per  response 


12  hours  each. 
15  mirHJtes. 


Total  Burden  Hours:  8,528. 

Description:  State  employment 
agencies  need  prevailing  wage  rates  in 
order  to  process  employers'  applications 
for  intrastate  and  interstate  workers.  The 
rates  cover  agricultural  and  logging  jobs. 
Migrant  and  local  seasonal  farmworkers 
are  hired  for  these  jobs. 

Type  o/flevieiv:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Senior  Community  Service 
Employment  Program  (SCSEP)  Program 
Reporting  and  Grant  Application 
Package. 

OA4B  Number:  1205-0040. 

Agency  Number  ETA  8705.  ETA 
5140,  ETA  5-163,  SF  424.  SF  424A.  and 
SF269. 

Frequency:  Quarterly;  Annually. 


Affected  Public:  State  or  local 
goverrmients;  Federal  agencies  or 
employees;  Non-profit  institutions. 


Form 

Re- 
spond- 
ents 

Fre- 
quency 

Average  per 
respome 

ETA  5140 
ETA5- 
163. 

62 
62 

4 
1 

8  hours. 
40  hours. 

ETA  8705 
SF424/ 
424A. 

62 
62 

1 

1 

12  hours. 

8  hours.' 

SF  269  ... 

62 

5 

8  hours.' 

'  Does  not  include  2.976  hours  for  Standard 
Form  requirements. 

Total  Burden  Hours:  5,546* 
Description:  The  forms  included  in 

this  information  collection  request  are 

needed  to  manage  the  Senior 


Community  Service  Employment 
Program.  These  docimients  are  the 
sources  of  program  plans,  performance 
data  and  resoutrce  allocation.  They  form 
the  basis  for  the  aware  of  funds.  Federal 
oversite  and  perfonnance  reports. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Tit7e.  State  Alien  Labor  Certification 
Activity  Report. 

OMB  Number:  1205-0319. 

Agency  Number:  ETA  9037. 

Frequency:  Semi-annually. 

Affected  Public:  State  or  local 
goverrmients. 

Number  of  Respondents:  54. 

Estimated  Time  Per  Respondent:  2 
hours. 

Total  Burden  Hours:  216. 


Description:  The  ETA  9037  is  used  to 
collect  information  from  States  on  the 
activities  they  perform  under  the  Alien 
Certification  Reimbursable  Grant  The 
information  collected  %vill  be  used  for 
program  management,  budget 
formulation.  State  funding  and 
monitoring  for  compliance  with  the 
Grant  Statem«it  of  Work. 

Type  ofR&view:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Authorization  for  Release  of 
Medical  Information. 

OMB  Number:  1215-0057. 

Agency  Number:  CM  937. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  3.000. 

Estimataa  Time  Per  Respondent  5 
minutes. 

Total  Burden  Hours:  250. 

Description:  The  CM  937  is  used  to 
obtain  miner  medical  information.  The 
Privacy  Act  prevents  hospitals,  climes, 
and  physicians  from  releasing  this 
information  without  prior  consent. 

Type  of  Review:  Extension. 

Agency;  fimployment  Standards 
.Administration. 

Tkle:  Application  for  a  Farm  La^or 
Contractor  Certificate  or  Registration. 

OMB  Number:  1215-0038. 

Agency  Number:  WH-510-M1S. 

Frequency:  Annually. 

Affected  ftiW/c;  Individuals  or 
households;  Farms;  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  8.600. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hoars:  4.300. 

Description:  The  Migrant  ^md 
Seasonal  Agricultural  Worker  ProtectHMi 
Act  provid^  that  no  individual  may 
perform  farm  labor  contracting  activities 
without  a  certificate  of  registration. 
Form  WH-510-MIS  is  the  application 
form  which  provides  the  Department  of 
Labor  with  the  information  necessar}'  to 
issue  a  certificate  specifying  the  farm 
labor  contracting  activities  authorized. 

Type  of  Review:  Reinstatement. 

Agency:  Employment  and  Training 
Administration. 

Title:  Service  Delivery  Area 
Reorganization  Plan  Appeals. 

OMB  Number:  1205-0243. 

Agency  Number:  none. 

Frequency:  On  <Kxasion. 

Affected  Public:  State  or  local 
governments. 

Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  2 
hours. 

Total  Borden  Hours:  2. 

Description:  The  Job  Training 
Partnership  Act  (JTPA).  Section  106tj)(4) 
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and  5  CFR  827.471  state  that  a  Governor 
must  impose  a  reorganization  |>lan  on  a 
service  delivery  area  (SDA)  for  failure  to 
meet  performance  standards  for  two 
consecutive  years.  These  reorganization 
plans  may  be  appealed  to  the  Secretary 
of  Labor  (Section  106(j)(6).  JTPA)  no 
later  than  30  days  after  the  SDA  receipt 
of  tbe  Governors  written  notification  of 
the  hearing  determination.  Pursuant  to 
20  CFR  627.471,  the  Governor  must 
offer  the  SDA  an  opportunity  ftwa 
hearing  prior  to  imposing  a 
reorganization  plan. 
Theresa  M.  O'Malley, 
Acting  Departmental  Qearance  Officer. 
[FR  Doc.  94-29414  Filed  11-29-94;  8:45  am] 
BILLINO  CODE  4S10-4»-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availat>i1ity  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  dispositicm  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agentnes  after  a  specified 
period  to  dispose  of  records  lacking 
administivtive.  legal,  research,  or  other 
value.  Notice  is  pubh^ied  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  ah«ady 
authorized  for  disposal.  NARA  invites 
pubhc  comments  on  such  schedules,  as 
required  by  44  \J.SC  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  Januar}' 
17, 1995.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Q^ege  Park.  MD  26740.  Requesters 
must  cite  the  control  immber  assigned 
to  each  schedule  when  requesting  a 


copy.  The  control  number  appears  in 
the  pwiBntheses  immediately  after  the 
name  of  the  requesting  agency. 
SUf>f>l£MEIfTARy  VffORMATION: 
Each  year  U.S.  Government  agencies 
create  billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  spedfyLng  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  {leriod. 
Some  schedules  are  comprehensivF  aad 
cover  all  the  recwds  of  an  agency  or  one 
of  its  major  subdi\'ision6.  These 
comprehensive  schedules  prnnde  for 
the  eventual  transfer  to  the  National 
Archives  of  histtsically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  of  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Etestructioa  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin ,  the  ri^ts  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  nomber  assigned  to 
each  schedule,  end  briefly  descrities  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  eat^  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 

AFU-94-n  and  Nl^AFU-94-12). 
Administrative  records  relating  to 
the  documentation  of  personal 
property. 

2.  Department  of  the  Army  (Nl-AU-93- 

6).  Facihtative  and  background 
records  £rom  the  office  of  the  Oiief 
of  Legislative  taaison. 

3.  Department  of  Transpcwtation, 

Re.seardi  and  Special  Programs 
Administration  (Nl-467-94-2). 
Routine  and  fadlitative  research 
and  develoipmeat  project  records. 

4.  Department  of  Transportation, 

Research  and  Special  Programs 
Administration  {Nl-461-94-3). 
Electronic  short  notice  and 
statutory  tariff  filing  s^'stem. 

5.  Department  of  the  Treasur}-,  Internal 

Reven»»e  Service  (N1-5B-93-5). 
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Information  systems  management 
review  reports  and  feedback  sheets. 

6.  Bureau  of  &igraving  and  Printing 

(Nl-318-93-7).  Messages  created  in 
electronic  format. 

7.  Defense  Logistics  Agency  (Nl-361- 

94-3).  Records  relating  to 
international  programs. 

8.  Farm  Credit  Administration  (Nl-103- 

94-8).  Routine  and  facilitative 
records  pertaining  to  funding 
approvals. 

9.  Farm  Credit  Administration  (Nl-103- 

94-7).  Records  pertaining  to 
litigation  and  criminal  referrals. 

10.  General  Services  Administration 

(Nl-269-92-1).  Comprehensive 
schedule  for  civil  rights  and  ethics 
program  records. 

11.  National  Security  Agency  (Nl— 457- 

94-2).  Litigation  files  relating  to 
routine  cases. 

12.  Tennessee  Valley  Authority  (Nl- 

142-92-15).  Computerized  index  to 
water  quality  reports. 

13.  Department  of  the  Army  (Nl-AU- 

94-17).  Routine  and  facilitative 
records  pertaining  to  Army  training 
records. 

14.  Department  of  Justice.  Immigration 

and  Natinalization  Service  (Nl-^5- 
94-1).  Videotapes  of  interviews 
between  INS  examiners  and  their 
clientele. 

15.  Department  of  Justice.  Bureau  of 

Prisons  (Nl-129-95-1).  Audiotapes 
of  monitored  inmate  phone  calls. 

16.  Department  of  State,  Bureau  of 

Economic  and  Business  Affairs 
(Nl-59-94-19).  Routine, 
facilitative.  and  duplicative  records 
of  the  assistant  secretary. 

17.  Department  of  State.  Bureau  of 

Economic  and  Business  Affairs 
(Nl-59-94-20).  Duplicative, 
routine,  and  facilitative  records  of 
the  Coordinator  for  Business 
Affairs. 

18.  Department  of  Transportation, 

Veterans  Benefits  Administration 
(Nl-1 5-93-4).  Chapter  36 
counseUng  folders. 

19.  Department  of  Treasury,  Bureau  of 

Engraving  and  Printing  (Nl-318- 
93-5).  Records  relating  to  research 
and  testing  of  materials. 

20.  Department  of  Veterans  Affairs, 

Veterans  Health  Administration 
(Nl-15-94-3).  Routine  telegraphic 
messages. 

21.  Department  of  Veterans  Affairs. 

Veterans  Health  Administration 
(Nl-15-94-4).  Chapter  106 
counsehng  folders. 
-22.  Environmental  Protection  Agency 
(Nl-412-94-5).  The  biennial 
reporting  system  and  the  resource 
conservation  and  recovery 
information  systems  (exclusive  of 


databases  and  reports  designated  for 
preservation). 

23.  Federal  Deposit  Insurance 

Corporation.  Division  of 
Resolutions  (Nl-34-93-1). 
Comprehensive  schedule  for  the 
Division  of  Resolutions. 

24.  General  Services  Administration 

{Nl-269-95-1).  Background  footage 
and  outtakes  from  film  production 
which  are  inappropriate  for 
preservation. 

25.  United  States  Information  Agency 

(Nl-306-94-2).  Routine  and 
facilitative  records  relating  to  the 
Canadian  and  Osaka  World 
Expositions. 

26.  Water  Resources  Coimcil  (Nl-315- 

95-1).  Primary  water  resources 
databases  for  the  Second  National 
Water  Assessment. 

27.  Department  of  Veterans  Affairs. 

Veterans  Benefits  Administration 
(Nl-15-94-5).  Income  verification 
match  folders  and  control  log. 
Dated:  November  21, 1994. 

Trudy  Huskamp  Peterson. 

Acting  Archivist  of  the  United  States. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-098] 

National  Environmental  Policy  Act; 
Advanced  Propulsion  Technology 
Program 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
and  conduct  scoping  for  the 
development  and  testing  of  liquid- fuel 
engines  and  components  for  the 
Advanced  Propulsion  Technology 
Program. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1508),  and  NASA 
policy  and  regulations  (14  CFR  1216 
Subpart  1216i3),  NASA  intends  to 
prepare  an  EIS  for  its  proposed 
Advanced  Propulsion  Technology 
Program  (hereinafter  referred  to  as  the 
"Program").  NASA  is  considering  a 
wide  variety  of  liquid-fuel  engines  to 
accommodate  the  propulsion 
requirements  of  a  new  space  vehicle(s) 
that  would  be  the  focus  of  the  Access  to 
Space  initiative.  The  proposed  Program 


would  consist  of  (1)  testing  new  and 
advanced  engines  and  components  for 
possible  use  in  developing  the  new 
space  vehicle(s)  and  (2)  modifying 
government-owned  facilities  to  support 
the  Program.  Two  of  the  sites  being 
considered  for  the  testing  are  Marshall 
Space  Fhght  Center  (MSFC)  in 
Huntsville,  Alabama,  and  John  C. 
Stennis  Space  Center  (SSC)  near  Bay  St. 
Louis.  Mississippi. 

DATES:  Interested  parties  are  invited  to 
submit  comments  on  or  before  January 
17. 1995.  or  January  15, 1995, 
whichevCT  is  later,  to  assure  hill 
consideration  during  the  scoping 
process. 

ADDRESSES:  Comments  should  be 
addressed  to  Dr.  Rebecca  C.  McCaleb. 
Director,  Environmental  Engineering 
and  Management  Office.  Code  AEOl. 
Marshall  Space  Flight  Center.  Alabama 
35812.  Information  repositories  will  be 
maintained  at  the  following  locations: 

(a)  NASA  Headquarters.  Library, 
Room  1J20.  300  E  Street  SW.. 
Washington.  DC  20546. 

(b)  NASA.  Marshall  Space  Flight 
Center,  Library,  Building  4200. 
Huntsville  AL  35812. 

(c)  Huntsville,  Library.  915  Monroe 
Street  SW.  Huntsville,  AL  35801. 

(d)  Huntsville  Library,  Madison 
Branch,  181  Hughes  Road,  Suite  6, 
Madison.  AL  35758. 

(e)  Triana  Town  Hall.  101  Main 
Street.  Triana,  AL  35758. 

(f)  NASA,  Stennis  Space  Center, 
Research  Library.  Building  1100, 
Stennis  Space  Center,  MS  39529. 

(g)  Hancock  County  Library.  Highway 
90.  Bay  St.  Louis.  MS. 

(h)  Margaret  Reed  Crosby  Memorial 
Library,  Goodyear  Boulevard,  Picayime, 
MS  39466. 

(i)  St.  Tammany  Parish  Library. 
Slidell.  LA. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dominic  A.  Amatore,  Deputy  Director, 
Public  Affairs  Office,  Code  CAOl. 
Marshall  Space  Fhght  Center,  AL  35812. 
205-544-6533;  or  Ms.  Myron  Webb, 
Director,  Public  Affairs  Office,  Code 
PAOO,  Stennis  Space  Center.  MS  39529- 
6000, 601-688-3341. 
SUPPLEMENTARY  INFORMATION:  To  meet 
the  technical  and  programmatic 
challenges  of  developing  a  new  space 
vehicle(s).  key  advanced  technologies  in 
propulsion  systems  must  be  explored. 
The  Program  would  be  designed  to 
demonstrate  the  technology  maturity 
levels  necessary  to  reduce  the 
development  risk  of  the  selected 
propulsion  system(s)  to  an  acceptable 
level  and  to  produce  a  highly  operable, 
high  thrust-to  weight  propulsion 
system.  Therefore,  NASA  is  proposing 


to  develop  and  test  one  or  more  liquid 
engines  and  com.ponents  tliat  could  be 
used  in  the  final  configuration(s)  of  a 
new  space  vehicle(s}.  Engines  imder 
consideration  would  use  fiquid  oxj'gen 
as  the  oxidizer.  The  fiiel  would  be  either 
liquid  hydrogen,  kerosene,  or  a 
combination  of  the  two. 

Facilities  under  consideration  for 
testing  these  engines  include,  but  are 
not  necessarily  limited  to,  those  located 
at  MSFC  and  SSC.  Existing  test  facilities 
at  these  two  NASA  Centers  would  need 
to  be  upgraded  to  accommodate 
Program  ol^ectives.  Modification  may 
include  addition  of  a  kerosene  tank  on 
the  test  stand(s),  a  common  structural 
and  functimial  interface,  and  an  engine 
mounting  adapter.  Many  aspects  of  the 
Program  would  parallel  test  activities  of 
propulsion  systems  undertaken  in  the 
1960's  for  the  Apollo  Program. 

All  test  facilities  at  MSFC  are  located 
in  the  southern  portion  of  the  Center  in 
turn,  MSFC  is  almost  centrally  located 
within  Redstone  Arsenal's  15,400 
hectares  (38,000  acres),  with  the  closest 
private  property  being  approximately  4 
kilometers  (2.5  miles)  from  the  proposed 
MSFC  test  facilities.  SSC  occupies  5,480 
hectares  (13,480  acres)  in  western 
Hancock  County,  Mississippi,  and  is 
surroimded  by  50.600  hectares  (125,000 
acres  of  acoustical  buffer  zone. 

Alternatives  for  this  proposal  include, 
but  are  not  necessarily  limited  to.  (1) 
alternative  test  sites.  (2)  test  facility 
construction  and  modification  options, 
(3)  alternative  fuels  and  engines,  and  (4) 
cancellation  of  the  proposed  Program 
("no  action"). 

The  EIS  will  consider  the  potential 
environmental  impacts  associated  with 
the  Program  and  any  needed 
construction  or  modification  of 
facilities.  An  initial  assessment  of 
environmental  effects  suggests  that  the 
greatest  impacts  are  likely  to  arise  fi-om 
noise  and  air  emissions.  However, 
analysis  indicates  that  air  quality  would 
remain  within  the  National  Ambient  Air 
Quality  Standards  at  both  MSFC  and 
SSC  IF  MSFC  and/or  SSC  were 
selected,  little  environmental  impact  is 
anticipated  on  biological  resources, 
threatened  and  endangered  species, 
cultural  resources,  wetlands,  and 
rccreationail  or  scenic  areas. 

A  public  scoping  meeting  will  be  held 
V  •ar  MSFC  at  the  Ridgecrest  Elementarj' 
School.  3505  Cerro  Vi&ta  SW, 
Huntsville,  Alabama,  on  December  6. 
1994.  starting  at  7:00  pm.  Another  such 
niuetiag  will  be  held  near  SSC  at  the 
Hancock  County  High  School,  7084 
Stennis  Airport  Drive,  Bay  St.  Louis, 
Mississippi,  on  December  13,  1994. 
starting  at  7iiOpin. 
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Written  public  input  and  comments 
on  environmentd  issues  of  the  proposed 
Program,  including,  but  not  limited  to, 
test  site  and  facility  options  and  fuel 
and  engine  alternatives,  as  well  as 
related  environmental  concerns,  are 
hereby  solicited. 

Dated:  November  23, 1994. 
Benita  A.  Cooper. 

Associate  Administrator  for  Management 
Systems  and  Facilities. 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Amended  Notice  of  Meeting 

The  time  for  the  Open  portion  of  this 
meeting  has  been  changed  and  the 
notice  is  being  resubmitted  as  follows. 
The  original  notice  appeared  on 
November  17. 1994. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  annoimces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (1754). 

Date  and  Time:  December  8-9, 1994;  9«0 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  Room 
365. 4201  Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Kathie  L  Olsen,  Acting 
Deputy  Diiector,  Division  of  Integrative 
Biology  and  Neureoscience.  Suite  685, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1420. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  December  9, 11:30 
a.m.  to  12:30  p.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session: 
December  8,  9:00  a.m.  to  5:00  p  m.;  December 
9.  9:00  a-m.  to  11:30  a.m.  and  12:30  p.m.  to 
5:00  p.m.  to  review  and  evaluate  Research 
Experiences  for  Undergraduates  (REU)  Sites 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  indude  information  of  a 
proprietary  or  confidential  nature,  including 
information:  financial  data,  such  as  salaries: 
and  persona]  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  25. 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doa  94-29493  Filed  11-29-94;  8:45  am] 
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Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announce  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (1754). 

Date  and  Time:  December  13, 1994. 9M) 
am  to  5:00  pm:  December  14. 1994.  9:00  am 
to  12  noon. 

Place:  Room  320.  National  Science 
Foundation,  4201  WUson  Boulevard. 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Christopher  Comer, 
Program  Director.  National  Science 
Foundation.  Room  685.  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  Telephone: 
(703)  306-1420. 

Purpifse  of  Meeting:To  pporide  advice  and 
recommendations  concerning  proiK>sals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
listed  above. 

Agenda:  Open  Session:  December  14, 10:00 
am  to  11:00  am,  to  discuss  trends  and 
opportunities  in  Neuroscience.  Computer 
and  Mathematical  Sciences  and  Engineering. 
Closed  Session:  December  13.  9:00  am  to  5:00 
pm:  December  14,  9:00  am  to  10:00  am  and 
11:00  am  to  noon  to  review  and  evaluate 
Collaborative  Research  in  Neuroscience, 
Computer  and  Mathpmatical  Sciences  and 
Engineering  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  f)ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Govemmem 
in  the  Sunshine  Act. 

Dated:  November  25.  1994. 
M.  Rebetsca  Wiakler. 
Committee  Manageatent  Officer 
[FR  Doc.  94-29494  Filed  11-29-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  propOiKils  for  the  collection  of 
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information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  Submission,  new,  revision, 
or  extension:  Revision 

2.  Titles  of  the  information  collection: 
10  CFR  Part  25— Access  Authorization 
for  Licensee  Personnel;  and  10  CFR  Part 
95 — Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data. 

3.  The  form  number  if  applicable:  Not 
applicable 

4.  How  often  the  collection  is 
required:  On  occasion 

5.  Who  will  be  required  or  asked  to 
report:  NRC  regulated  facilities  and 
other  organizations  requiring  access  to 
NRC  classified  information. 

6.  An  estimate  of  the  number  of 
responses: 

10  CFR  Part  25-169 

10  CFR  Part  95-21 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request: 

10  CFR  Part  25 

122  hoiu^  reporting  (.7  hrs/response) 
X  60  hours  recordkeeping  =  182  total 
hours. 

10  CFR  Part  95 

105  hours  reporting  (5  hrs/response)  x 
168  hours  recordkeeping  =  273  total 
hours 

8.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable 

9.  Abstract:  10  CFR  Parts  25  and  95— 
NRC  regulated  facilities  and  other 
organizations  are  required  to  provide 
information  and  maintain  records  to 
ensure  that  an  adequate  level  of 
protection  is  provided  NRC  classified 
information  and  material. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  PubUc  Document  Room.  2120  L 
Street.  N.W.  (Lower  Level),  Washington, 
D.C. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0046)  (3150- 
0047),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
D.C. 20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  Jo  Shelton, 
(301) 415-7233. 

Dated  at  Rockville  Maryland,  this  11th  day 
of  November  1994. 


For  the  Nuclear  Regulatory  Conunission. 
Arnold  E.  Levin, 

Acting  Desigpated  Senior  Official  for 
Information  Resources  Management. 
[FR  Doc.  94-29483  Filed  11-29-94;  8:45  am] 
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[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Haddam  Neck  Plant 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO,  the 
hcensee),  for  operation  of  the  Haddam 
Neck  Plant,  located  in  Middlesex 
County,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
revise  the  Haddam  Neck  Technical 
Specification  (TS)  Table  3.3-2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation,"  Table  3.3-3, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Trip 
Setpoints,"  and  Table  4.3-2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements,"  and  their  associated 
Bases  sections,  to  reflect  the  addition  of 
permissive  interlocks  on  the  core  deluge 
system  motor-operated  valves.  The 
proposed  action  is  in  accordance  with 
the  licensee's  amendment  request  dated 
August  4, 1994. 

The  Need  for  the  Proposed  Action 

CYAPCO  is  planning  to  install 
permissive  interlocks  on  the  core  deluge 
valves  SI-MOV-871A  and  B.  The 
permissive  interlocks  will  serve  to  block 
the  opening  of  these  valves  until  the 
reactor  coolant  pressure  (RCS)  has 
decreased  below  a  specified  setpoint. 
This  modification  is  necessary  to  ensure 
that  should  an  inadvertent  safety 
injection  actuation  signal  (SIAS)  occur, 
the  low  pressure  safety  injection  (LPSl) 
isolation  valves  would  not  open  and 
expose  the  LPSl  system  piping,  which 
has  a  design  rating  of  600  psi,  to  the 
normal  operating  pressure  of  the  RCS, 
which  is  approximately  2000  psi.  To 
assure  the  operability  of  the  new 
permissive  interlocks  the  licensee  has 
proposed  adding  various  components  of 
the  interlock  system  to  the  TS.  In 
addition,  the  Bases  section  will  be 
modified  to  include  a  discussion  on  the 
functioning  of  the  core  deluge  motor- 
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operated  valves  and  their  control 
circuitry. 

Environmental  Impacts  of  the  Proposed 
Action 

In  the  present  design  a  large  break 
LOCA  will  generate  a  safety  injection 
signal  which  will  open  the  core  deluge 
valves  SI-MOV-871A  and  B  to  provide 
borated  water  to  the  reactor  vessel.  The 
new  design  will  install  redundant  open 
permissive  interlocks  in  the  core  deluge 
valve  control  circuitry  to  prevent 
opening  of  these  valves  on  a  SIAS  until 
the  RCS  pressure  falls  below  1135  psig. 
This  permissive  interlock  system  has 
been  included  in  the  TS  to  assure  its 
operability.  The  Commission  has 
completed  its  evaluation  of  the 
proposed  modifications  and  the 
associated  TS  changes  and  concludes 
that  the  modifications  and  TS  changes 
will  decrease  the  possibility  of  an 
intersystem  loss-of-coolant-accident 
(LOCA)  without  compromising  the 
previously  performed  LOCA  analysis. 
The  RPS  control  cabinets  were 
previously  evaluated  and  approved  by 
the  NRC.  The  proposed  changes  to  the 
RPS  TS  as  result  of  the  new  interlocks 
are  similar  to  previous  RPS  TS  analog- 
to-digital  changes. 

The  proposed  TS  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no"  changes  are  being  made 
in  the  types  of  emy  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
TS  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  does  involve  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  cost  to  the  licensee. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  the  Haddam  Neck  Plant. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Connecticut  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  few  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  Ucensee's  letter 
dated  August  4, 1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Russell  Library.  123  Broad  Street, 
Middletown  CT  06547. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
PhUUp  F.  McKee, 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/U.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  94-29484  Filed  11-29-94;  8:45  am) 
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[Docket  Nos.  50-321  and  50-366] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact. 
Georgia  Power  Co.,  et  a!.;  Edwin  I. 
Hatch  Nuclear  Plant.  Units  1  and  2 

This  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-57 
and  NPF-5,  issued  to  Georgia  Power 
Company  (GPC  or  the  licensee),  for 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  located  in  Appling 
County,  Georgia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendments  will 
replace  the  existing  Technical 
Specifications  (TS)  in  their  entirety  with 
the  Improved  Technical  Specifications 
(ITS).  The  proposed  action  is  in 
accordance  with  the  licensee's 
amendment  request  dated  February  25. 


1994,  and  supplemented  July  8,  August 
8  and  August  31,  September  23,  October 
19,  and  November  1, 1994. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  "NRC"  Interim  Policy  Statement  on 
Technical  Specification  Improvements 
for  Nuclear  Power  Reactors,"  (52  FR 
3788  dated  February  6, 1987)  and  later 
the  Final  Policy  Statement,  formaUzed 
this  need.  To  facilitate  the  development 
of  individual  ITS,  each  reactor  vendor 
owners  group  (OG)  and  the  NRC  staff 
developed  standard  technical 
specifications.  For  General  Electric  (GE) 
plants,  the  standard  TS  (STS)  are  found 
in  NUREG-1433,  "Standard  Technical 
Specifications,  General  Electric  Plants, 
BWR/4."  dated  September  1992,  which 
formed  the  basis  of  the  Hatch  ITS.  The 
NRC  Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the  STS, 
made  not  of  its  safety  merits,  and 
indicated  its  support  of  conversion  by 
operating  plants  to  the  STS. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1433  and  on  guidance 
provided  in  the  Policy  Statement.  Its 
objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1433,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  were  discussed  with  the 
licensee,  GE,  and  other  OGs. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

Non-Technical  (administrative) 
changes  were  intended  to  make  the  ITS 
easier  to  use  for  plant  operations 
personnel.  They  are  purely  editorial  in 
nature  or  involve  the  movement  or 
reformat  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  Hatch  TS  has  undergone 
these  types  of  changes.  In  order  to 
ensure  consistency,  the  NRC  staff  and 
GPC  have  used  NUREG-1433  as 
guidance  to  reformat  and  make  other 
administrative  changes. 

Relocation  of  requirements  includes 
items  that  were  in  the  existing  Hatch 
TS.  but  did  not  meet  the  criteria  set 


forth  in  the  Policy  Statement  for  - 
^  inclusion  in  TS. 

In  general,  the  proposed  relocation  of 
items  in  the  Hatch  TS  to  the  Final  Safety 
Analysis  Report  (FSAR),  appropriate 
plant-specific  programs,  procedures, 
and  ITS  Bases  follows  the  guidance  of 
the  GE  STS,  NUREG-1433.  Once  these 
items  have  been  relocated  by  removing 
them  from  the  TS  to  other  licensee- 
controlled  documents,  the  licensee  may 
revise  them  under  the  provisions  of  10 
CFR  50.59  or  other  NRC  staff-approved 
control  mechanisms  which  provide 
appropriate  procedural  means  to  control 
changes. 

More  restrictive  requirements  are 
those  proposed  Hatch  ITS  items  that  are 
either  more  conservative  than 
corresponding  requirements  in  the 
existing  Hatch  TS,  or  are  additional 
restrictions  which  are  not  in  the  existing 
Hatch  TS,  but  are  contained  in  NUREG- 
1433.  Examples  of  more  restrictive 
requirements  include:  placing  a 
Limiting  Condition  of  Operation  (LCO) 
on  plant  equipment  which  is  not 
required  by  the  present  TS  to  be 
operable;  more  restrictive  requirements 
to  restore  inoperable  equipment;  and 
more  restrictive  surveillance 
requirements. 

Less  restrictive  requirements  are 
relaxations  of  corresponding 
requirements  in  the  existing  Hatch  TS 
which  provided  little  or  no  safety 
benefit  or  placed  imnecessary  burden  on 
the  licensee.  These  relaxations  were  the 
result  of  generic  NRC  actions  or  other 
analyses.  They  have  been  justified  on  a 
case-by-case  basis  for  Hatch  as 
described  in  the  Safety  Evaluation  to  be 
issued  with  the  license  amendment, 
which  will  be  noticed  in  the  Federal 
Register. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  Changes  which  are 
administrative  in  nature  have  been 
found  to  have  no  effect  on  technical 
content  of  the  TS,  and  are  acceptable. 
The  increased  clarity  and  understanding 
these  changes  bring  to  the  TS  are 
expected  to  improve  the  operator's 
control  of  the  plant  in  normal  and 
accident  conditions. 

Relocation  of  requirements  to  other 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  assure 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
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the  guidelines  of  NlJREG-1433  and  the 
Policy  Statements,  and,  therefoFe.  to  be 
acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  Uttle  or  no  safety 
benefit  or  to  place  unnecessary  burden 
on  the  Ucensee.  their  removal  from  the 
TS  was  justified,  hi  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  Hatch.  Generic 
relaxations  contained  in  NUREG-1433 
have  also  been  reviewed  by  the  NRC 
staff  and  have  been  found  to  be 
acceptable. 

In  summary,  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  pubhc  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probabihty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  an  effluent  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumidative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendments. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluent 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendments,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  The  principal 
alternative  to  the  amendments  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 


in  the  Final  Environmental  Statement 
for  the  Hatch  Nuclear  Plant,  Units  1  and 
2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Georgia  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Coounission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  enviroiunental  impact 
statement  tot  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  acUon,  see  the  licensee's 
submittals  dated  February  25.  as 
supplemented  July  8,  August  8  and  31, 
September  23,  October  19,  and 
November  1. 1994.  The  submittals  are 
available  for  pubhc  inspection  at  the 
Commission's  Pubhc  Document  Room, 
The  Gehnan  Building.  2120  L  Street. 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Appling  County  Pubhc  Library,  301 
City  Hall  Drive.  Baxley,  Georgia  31513. 

Dated  at  Rockvitle,  Maryland,  this  21sl  day 
of  November  1994. 

For  the  Nuclear  Regulatory  CbmmissioB. 
Louis  L.  Wheeler, 

Acting  Director,  Project  Directorate  11-3, 
Division  of  Reactor  Projects— 1/ 11.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-29485  Filed  11-29-94;  8:45  ami 
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[Docket  No.  50-219] 

GPU  Nuclear  Corp.;  Oyster  Creek 
Nuclear  Generattng  Station 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  DPR- 
16.  issued  to  GPU  Nuclear  Corporation 
(the  Ucensee),  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  delete 
Technical  Specification  Section  2.3.0 
and  its  associated  bases.  The 
amendment  would  remove  the  limiting 
safety  system  setting  for  a  high 
recirculation  flow  reactor  scram  based 


on  a  maximum  attainable  recirculation 
How  analysis. 

The  proposed  action  is  in  accordance 
with  the  licensee's  apphcation  for 
amendment  dated  Jtme  24, 1994.  as 
supplemented  by  letter  dated  September 
30.  1994. 

TTie  Need  for  the  Proposed  Action 

The  proposed  action  would  delete  the 
high  recirculation  flow  scram  setpoint 
of  >  117%  of  rated  flow  since  the 
licensee  has  analytically  demonstrated 
that  the  flow  scram  setpoint  is  not 
necessary. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  pro[>osed  action  and 
concludes  that  deletion  of  the  high 
recirculation  flow  reactor  scram  based 
on  a  maximum  attainable  flow  analysis 
performed  by  the  Ucensee  with  respect 
to  safety  system  settings  and  thermal 
safety  Umit  analysis  is  acceptable. 

The  change  will  not  increase  the 
probabihty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  enviroiunental 
impacts  associated  writh  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  enhance 
the  protection  of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Oyster  Creek  Nuclear 
Geoerating  Station. 
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Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the  New 
Jersey  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  June  24  1994,  as  supplemented  by 
letter  dated  September  30,  1994,  which 
are  available  for  public  inspection  at  the 
Commission's  PubUc  Docimient  Room, 
The  Gehnap  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
pubUc  dociunent  room  located  at  the 
Ocean  County  Library,  Reference 
Department.  1001  Washington  Street, 
Toms  River,  NJ  08753. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Phillip  F.  McKee, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  94-29486  Filed  11-29-94;  8:45  am) 
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[Docket  Nos,  60-259,  50-260,  and  50-296; 
Docket  Nos.  50-327  and  50-328;  Docket 
Nos.  50-<}90  and  50-391] 

Browns  Ferry  Nuclear  Plant,  Units  1, 2 
and  3;  Sequoyah  Nuclear  Plant,  Units 
1  and  2;  Watts  Bar  Nuclear  Plant,  Units 
1  and  2;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-33,  DPR-52,  DPR-68,  DPR- 
77,  DPR-79.  These  Ucenses  are  issued  to 
the  Tennessee  Valley  Authority  (TV A) 
for  operation  of  the  Browns  Ferry 
Nuclear  Plant  Units  1,  2  and  3  (BFN) 
located  in  Limestone  County,  Alabama, 
and  the  Sequoyah  Nuclear  Plant  Units  1 
and  2  (SQN)  located  in  Soddy  Daisy, 
Tennessee.  In  addition,  by  this  action, 
the  Commission  is  considering  issuing  a 
similar  exemption  to  TVA's  Watts  Bar 
Nuclear  Plant  Units  1  and  2  (WBN) 
located  at  TVA's  site  on  the  west  bank 
of  the  Tennessee  River  approximately 
50  miles  northeast  of  Chattanooga, 
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Teimessee.  Operating  Ucensers  have  not 
been  issued  for  WBN;  they  are  currently 
under  Construction  Permits  CPPR-91 
and  CPPR-92,  for  Units  1  and  2 
respectively. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  TVA's  application  dated 
October  24, 1994.  for  exemption  bom 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  Physical  Protection 
of  Licensed  Activities  in  Nuclear  Power 
Reactors  Against  Radiological 
Sabotage."  The  exemption  would  allow 
implementation  of  a  hand  geometry 
biometrics  system  to  control  site  access 
at  BFN.  SQN.  and  WBN  so  that 
photograph  identification  badges  for 
non-TVA  employees  who  have  been 
granted  unescorted  access  into  protected 
and  vital  areas  may  be  taken  offsite. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  TVA  shall  establish  and  maintain  em 
onsite  physical  protection  system  and 
security  organization.  Regulation  10 
CFR  73.55(d},  "Access  Requirements,  " 
paragraph  (1),  specifies  that  "licensee 
shall  control  all  points  of  personnel  and 
vehicle  access  into  a  protected  area." 
Regulation  10  CFR  73.55(d)(5)  specifies 
that.  "A  numbered  picture  badge 
identification  system  shall  be  used  for 
all  individuals  who  are  authorized 
access  to  protected  areas  without 
escort."  Regulation  10  CFR  73.55(d)(5) 
also  states  that  an  individual  not 
employed  by  the  licensee  (i.e., 
contractors)  may  be  authorized  access  to 
protected  areas  writhout  escort  provided 
the  individual  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area.  *   *   *" 

Currently,  unescorted  access  into 
protected  areas  of  BFN  and  SQN  (with 
plans  to  establish  a  similar  system  at 
WBN)  plants  is  controlled  through  the 
use  of  a  photograph  on  a  badge/keycard 
(hereafter  referred  to  as  a  "badge"), 
which  is  stored  at  the  access  point  when 
not  in  use.  The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  die 
individual  requesting  access.  The 
badges  for  both  TVA  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  given  to 
the  individuals  at  the  entrance  location 
upon  entry  and  are  returned  upon  exit. 
In  accordance  with  10  CFR  73.55(d)(5), 
the  badges  are  not  allowed  to  be  taken 
offsite. 

TVA  proposes  to  implement  an 
alternative  unescorted  access  control 


system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  the  entry 
point  and  would  allow  all  individuals 
with  unescorted  access  to  keep  their 
badges  with  them  when  departing  the 
site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  TVA's  application.  Under 
the  proposed  system,  each  individual 
who  is  authorized  unescorted  access 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  tiro  system  would  record  the 
indi\'idual's  hand  image.  The  unique 
characteristics  of  the  hand  image  would 
be  compared  with  the  previously  stored 
template  to  verify  authorization  for 
entry.  Individuals,  including  TVA 
employees  and  contractors,  would  be 
allowed  to  keep  their  badge  with  them 
when  they  depart  the  site. 

Based  on  a  Sandia  report  entitled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91 — 
0276-UC-906  Unlimited  Release. 
Printed  June  1991),  and  on  its 
experience  with  the  current  photo- 
identification  system,  TVA 
demonstrated  that  the  proposed  hand 
geometry  system  would  provide 
enhanced  site  access  control.  Since  both 
the  badge  and  hand  geometry  would  be 
necessary  for  access  into  the  protected 
area,  the  proposed  system  would 
provide  a  positive  verification  process. 
Potential  loss  of  a  badge  by  an 
uidividual,  as  a  result  of  taking  the 
badge  offsite,  would  not  enable 
unauthorized  entry  into  protected  areas. 
TVA  will  implement  a  process  for  « 
periodically  testing  the  proposed  system 
to  ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plans  for  all  plants  will  be  revised  to 
include  implementation  and  testing  of 
the  hand  geometry  access  control 
system  and  to  allow  TVA  employees 
and  contractors  to  take  their  badges 
offsite.  * 

TVA  has  determined  that  the 
proposed  hand  geometry  access  control 
process  for  identifying  personnel  meets 
the  American  National  Standard  ANSI/ 
ANS-3.3,  "Security  for  Nuclear  Power 
Plants"  criteria.  It  will  provide  the  same 
high  assurance  objective  regarding 
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onsite  physical  protection  as  provided 
by  tbephoto-identification  process  now 
in  use. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  A  numbered  pictured  badge 
identification  system  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
envirorunental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  the  Browns  Ferry 
Nuclear  Plant,  dated  September  1. 1972; 
the  Sequoyah  Nuclear  Plant,  dated 
February  13, 1974;  or  the  Watts  Bar 
Nuclear  Plant,  dated  December  1978. 

i4gencjes  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Tennessee  and  Alabama 
regarding  the  environmental  impact  of 
the  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  Commission  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  witl^espect  to  this 
action,  see  the  request  for  exemption 
dated  October  24,  1994  which  is 
available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC;  at 
the  local  public  dociunent  room  located 
at  the  Athens  Public  Library,  South 


Street,  Athens,  Alabama  (for  the  Browns 
Ferry  Nuclear  Plant);  and  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street.  Chattanooga, 
Tennessee  37402  (for  the  Sequoyah 
Nuclear  Plant  and  the  Watts  Bar  Nuclear 
Plant). 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon. 

Director,  Project  Directorate  n~4.  Division  of 
Reactor  Projects— l/Il,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-29487  Filed  1 1-29-94:  8:45  am] 
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NRC  Electronic  Information  Exchange 
(EIE)  Workshop;  Meetings 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  NRC  staff  and  the  'x^ 

Nuclear  Information  and  Records 
Management  Association  (NIRMA)  will 
discuss  Electronic  Information 
Exchange  between  the  NRC  and  the 
nuclear  industry. 

DATES:  December  6,  7,  8,  and  9, 1994. 
ADDRESSES:  Holiday  Inn  Crowne  Plaza, 
1750  Rockville  Pike,  Rockville. 
Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Skoczlas,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  415-7186. 
SUPPLEMENTARY  INFORMATtON:  The 
purpose  of  this  meeting  is  to  focus  on 
improving  electronic  information 
exchange  between  the  NRC  and  the 
nuclear  industry.  There  will  also  be 
discussions  on  the  future  of  electronic 
communications  within  the  NRC  and 
the  various  issues  and  the  impact  that 
this  type  of  communication  has  on 
NRC's  regulations. 

The  meeting  will  be  divided  into 
sessions  for  the  NRC  presentations  and 
sessions  for  licensee  questions.  The 
tentative  agenda  is  as  follows: 

December  6, 1994 

— Reception 

December  7, 1994 

— Improving  Industry  Communications 

— Opening 

—Introduction  to  NIRMA 

— Welcome 

—Organization  and  Goals  of  the  EIE 

Task  Force/Introduction  of 

Subcommittees 
— Report  of  Doc\iracnls/Process 

Subcommittee 


— NRC  Dociunent  Management  System 
— Keynote  Address 

— Report  of  Technology  Subcommittee 
— Technology  Update 

December  8, 1994 

— Internet 

— Report  of  Issues  Subcommittee 

— Document/Records  Management  at 

the  NRC 
— Electronic  Submittal  Issues 
— Adjudicatory  Electronic  Data 

Interchange 
— AEOD  Online  Plant  Information  Book 

Project 

December  9, 1994 

— RegNet 

— NRR  Pilot  EIE  Plant  Program 

— Task  Force  Recommendations  and 

Open  Forum 

Persons  other  than  NRC  staff  and 
licensee  representatives  are  invited  to 
attend  and  to  participate  in  the 
discussions  only  as  time  allows. 

Registration  will  be  conducted  prior 
to  the  meeting. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Comraission. 
Arnold  E.  Levin, 

Deputy  Director,  Office  of  Information 
Resources  Management. 
[FR  Doc.  94-29488  Filed  11-2^94;  8:45  ami 
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Nuclear  Safety  Research  Review 
Committee,  Meeting  of  instrumentation 
and  Control  and  Human  Factors 
Subcommittee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  NSRRC  Instrumentation  and 
Control  and  Human  Factors 
Subcommittee  will  hold  a  meeting  on 
January .12,  1995  in  Room  T-2B1.  Two 
White  Flint  North  (TWFN)  Building, 
11545  Rockville  Pike.  Rockville,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  review  to  be  conducted  by  the 
Subcommittee  will  be  an  update  review 
of  accomplishments,  status,  and  plans 
for  research  programs  on 
instrumentation  and  control  and  human 
factors  safety  issues.  The  agenda  will  be 
as  follows: 

fanuary  12 

8:00-8:30    Introductory  remarks 

(Subcommittee  Chairman;  Director, 
Division  of  Systems  research) 

8:30-10:00    Program  overview: 

objectives,  issues,  recent  results, 
plans  (NRC  staff  presentation  and 
discussion) 


10:15-10:45    National  Academies  of 
Sciences  and  Engineering  study  of 
digital  instrumentation  and  control 
issues  (NRC  staff;  discussion) 
10:45-3:00    Review  of  research 

programs  (NRC  staff  presentations 
and  discussion) 
10:45-11:30    Software:  quality 

assurance 
11:30-12:15    Digital  hardware: 
effects  of  environmental  factors 
(EMI,  smoke,  temperature, 
moisture) 
1:30-2:15    Human-system  interface 

review  guidelines 
2:15-3:00    Personnel  performance: 
Reactor  staffing 
3:15-6:00    Subcommittee  discussion 
The  Subcommittee  will  report  to  the 
full  Committee  on  the  facts  and  analyses 
disctissed  at  the  meeting. 

A  detailed  agenda  will  be  made 
available  at  the  meeting. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Subcommittee.  Questions  may  be  asked 
only  by  members  of  the  Committee  and 
the  staff.  Persons  desiring  to  make  oral 
statements  should  notify  the  Nuclear 
Regulatory  Commission  staff  member 
named  below  as  far  in  advance  as  is 
practicable  so  that  appropriate 
arrangements  can  be  made. 

Ehuing  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions,  whether  the  meeting  has  been 
canceled  or  rescheduled,  and  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
Mr.  George  Sege  (telephone  301/415- 
6593)  between  8:00  a.m.  and  4:30  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 

Dated:  November  23, 1994. 
George  Sege, 

Technical  Assistant  to  the  Directm;  Office 
of  Nuclear  Regulatory  Research. 
IFR  Doc.  94-29489  Filed  11-29-94;  8:45  am] 
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Availability  of  the  License  AppUcation 
Review  Plan  for  a  Geologic  Repository 
for  Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste— Draft  Review  Plan 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  NUREG-1323,  "The 
License  Application  Review  Plan  for  a 
Geologic  Repository  for  Spent  Nuclear 
Fuel  and  High-Level  Radioactive 
Waste — Draft  Review  Plan." 
ADDRESSES:  Copies  of  NUREG-1323  can 
be  purchased  from  the  Superintendent 
of  Documents,  U.S.  Government 
Printing  Office,  P.O.  Box  37082, 
Washington.  DC  20013-7082.  Copies  are 
also  available  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 
A  copy  of  NUREG-1323  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room,  2120  L 
Street  (Lower  Level),  N.W.,  Washington, 
DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Garcia,  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch. 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  Nuclear  Regulatory 
Commission,  11545  Rockville  Pike,  MD 
20852.  Telephone:  (301)  415-6631. 
SUPPLEMENTARY  INFORMATION:  The 
License  Application  Review  Plan 
(LARP)  provides  guidance  to  the  NRC 
staff  who  will  review  the  U.S. 
Department  of  Energy's  (DOE's)  license 
application  to  construct  a  mined 
geologic  repository  for  the  disposal  of 
spent  nuclear  fuel  and  other  high-level 
radioactive  waste  at  Yucca  Mountain, 
Nevada.  The  LARP  is  intended  to  ensure 
the  quality  and  uniformity  of  the  staff 
reviews  and  establishes  the  appropriate 
review  priorities,  and  presents  a  well- 
defined  base  &T>m  which  to  evaluate 
proposed  changes  in  the  scope  and 
requirements  of  staff  reviews.  Because  it 
is  a  public  document,  it  will  also  make 
available  to  DOE  and  other  interested 
parties  information  on  the  staffs  review 
process  so  that  they  may  better 
understand  the  review  strategies, 
procedures,  and  acceptance  criteria  that 
the  staff  will  use. 

In  developing  the  LARP  at  this  time, 
there  are  numerous  benefits  to  be 
realized  by  the  NRC  staff.  First,  the 
LARP  will  help  structure  and  coordinate 
the  staffs  efforts  to  develop  a  well- 
integrated  review  capability  supported 
by  the  staffs  independent  technical 
assessment  capability  and  the  results  of 


NRC-sponsored  research.  Second, 
identifying  technical  issues  most 
important  to  geologic  repository 
performance  will  help  focus  and 
prioritize  the  prelicense  application 
reviews,  independent  technical 
assessment  capabilities,  and  research 
needed  by  the  staff.  Third,  the 
regulatory  and  technical  basis  for  the 
staffs  pre-license  application  reviews 
and  guidance  will  be  improved  due  to 
the  focus  on  regulatory  and  technical 
issues. 

The  LARP  is  divided  into  three  parts. 
Part  A  contains  the  License  Application 
Review  Strategy,  which  gives  general 
guidance  to  the  staff  in  conducting  its 
license  application  reviews.  Part  B 
contains  eight  individual  review  plans, 
to  be  used  by  the  staff  to  review  general 
information  in  the  license  application. 
Part  C  contains  89  individual  review 
plans,  distributed  among  ten  chapters, 
which  the  staff  will  use  to  review  the 
Safety  Analysis  Report,  the  principal 
part  of  the  license  application  in  which 
DOE  provides  the  information  needed  to 
demonstrate  comphance  with  the 
technical  requirements  of  10  CFR  Part 
60.  The  organization  of  the  individual 
review  plans  in  Parts  B  and  C  is 
consistent  with  the  organization  of  the 
license  apphcation  as  specified  in  the 
draft  regulatory  guide  "Format  and 
Content  for  the  License  Application  for 
the  High-Level  Waste  Repository." 
Finally,  each  individual  review  plan  has 
a  standard  format  consisting  of  the 
following  seven  sections: 

(1)  Applicable  (10  CFR  Part  60j 
Regulatory  Requirements; 

(2)  Review  Strategy; 

(3)  Review  Procedures  and 
Acceptance  Criteria; 

(4)  Implementation: 

(5)  Example  Evaluation  Findings:  and 

(6)  References. 

This  draft  version,  designated 
Revision  0,  represents  the  staffs  initial 
efforts  in  developing  the  LARP. 
Beginning  with  this  version,  the  staff 
anticipates  issuing  a  revision  to  the  draft 
LARP  each  year  through  2000, 
culminating  with  the  issuance  of  the 
LARP  in  2001.  Each  revision  of  the  draft 
LARP  will  contain  the  work  completed 
by  the  staff  during  that  particular  year. 
Revision  0  and  subsequent  revisions  of 
the  draft  LARP  are  preliminary 
documents  and,  as  such,  are  subject  to 
change. 

Dated  at  Rockville.  Maryiaad.  this  14tfa  day 
of  November  1994. 


< 
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For  the  Nuclear  Regulatory  Commission. 
Joseph  f .  Holonich, 
Chief,  Higti-Levd  Waste  and  Uranium 
Recovery  Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(FR  Doc.  94-29490  Filed  11-29-94;  8:45  am) 
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PEACE  CORPS 

Notice  of  Submission  of  Public  Use 
Form  Review  Request  to  the  Office  of 
Management  and  Budget 

agency:  Peace  Corps  of  the  United 
States. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  USC  Chapter 
35),  the  Peace  Corps  of  the  United  States 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  an  extension  to  use  the 
HOTLINE  Employer  Follow-up 
Questionnaire  through  September  30, 
1997.  This  form  is  completed 
voluntarily  by  employers  who  have 
placed  announcements  in  the  HOTLINE 
job  bulletin  and  provides  information 
on  the  number  of  returned  Peace  Corps 
Volunteers  who  applied,  were 
interviewed  and/or  were  hired.  The 
information  is  necessary  for  Peace  Corps 
to  determine  the  effectiveness  of 
HOTLINE.  Two  revisions  have  been 
made.  Peace  Corps  now  clarifies  the  use 
of  the  information  by  stating  that  the 
information  may  be  used  for  release  as 
general  program  information,  but  will 
maintain  confidentiality  of  personal 
information  of  respondent  and 
organization. 

INFORMATION  ABOUT  THE 
QUESTIONNAIRE: 

Agency  Address:  Peace  Corps,  1990  K 
Street.  NW.  Washington,  DC  20526. 

Title  and  Agency  Number:  HOTLINE 
Employer  Follow-up  Questionnaire, 
Form#PC-1510. 

Type  of  Request:  Form  extension 
approval. 

Frequency  of  Collection:  Occasional. 

General  Description  of  Respondents: 
Employers  who  have  placed 
announcements  in  HOTLINE. 

Estimated  Number  of  Respondents: 
1,200  annually. 

Estimated  Hours  for  Respondents  to 
Furnish  Information:  0.10  hours  each. 

Respondents  Obligation  to  Reply: 
Voluntary. 

COMMENTS:  Comments  on  this  form 
should  be  directed  to  Jeff  Hill,  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20523.  A  copy  of  this  form  may  be 
obtained  from  Susan  Musich,  Returned 


Volunteer  Services.  Peace  Corps. 

telephone:  (202)  606-3126.  This  notice 

is  issued  in  Washington.  DC  on 

November  23. 1994. 

Stanley  D.  Suyat, 

Associate  Director  for  Management. 

[FR  Doc.  94-29461  Filed  ll-2*-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IA-1454] 

Notice  of  Intention  To  Cancel 
Registrations  of  Certain  Investment 
Advisers 

November  22. 1994. 

Notice  is  given  that  the  Securities  and 
Exchange  Commission  (the 
"Commission")  intends  to  issue  an 
order,  pursuant  to  Section  203(h)  of  the 
Investment  Advisers  Act  of  1940  (the 
"Act"),  cancelling  the  registrations  of 
those  investment  advisers  whose  names 
appear  in  the  attached  Appendix. 

Section  203(h)  provides,  in  pertinent" 
part,  that  if  the  Commission  finds  that 
any  person  registered  under  Section 
203,  or  who  has  pending  an  application 
for  registration  filed  under  that  section, 
is  no  longer  in  existence,  or  is  not 
engaged  in  business  as  an  investment 
adviser,  the  Commission  shall  by  order, 
cancel  the  registration  of  such  person. 

Paragraph  (b)  of  Rule  204-1.  requires 
an  investment  adviser  to  file  promptly 
an  amendment  to  its  application  for 
registration  (Form  ADV)  and  when  its 
address  changes  or  when  certain  other 
information  becomes  inaccurate  in  a 
material  manner.*  The  Commission  has 
been  sending  all  registrants  a  booklet  of 
registration  materials  annually  since 
1987.  Each  booklet  contains  copies  of 
Forms  ADV.  ADV-S.  ADV-E  and  ADV- 
W.2  These  forms,  when  properly  filed, 
are  used  to  update  the  Commission's 
records.  Since  the  1990  mailing,  the 
Commission  has  had  correspondence  for 
each  of  the  registrants  listed  in  the 
Appendix  returned  as  "undeliverable" 
(addressee  unknown,  forwarding  order 
expired,  or  no  longer  at  this  address)  by 
the  U.S.  Postal  Service.  The 
Commission's  records  indicate  that 
these  registrants  have  not  filed 
amendments  to  their  registration. 


'  Under  Section  204  of  the  Act  and  Rule  204-1 
thereunder,  an  investment  adviser  must  also  file  an 
annual  supplement  (Form  ADV-S)  providing  the 
Commission  with  certain  information  about  its 
business  activities. 

*  Form  ADV-E  is  used  by  accountants  for 
cerliTication  of  client  funds  and  securities  in  the 
possession  of  an  adviser.  Form  ADV-W  is  used  to 
voluntarily  withdraw  from  registration  as  an 
investment  adviser. 


reflecting  their  current  business  and/or 
mailing  addresses,  as  required  by  Rule 
204-l(b).  The  Commission's  records 
also  indicate  that  many  of  these 
registrants  have  not  made  aimual  filings 
of  Form  ADV-S.  as  required  by  Rule 
204-l(c).  Accordingly,  the  Division  of 
Investment  Management  believes  that 
reasonable  grounds  exist  for  a  finding 
that  these  registrants  are  no  longer  in 
existence  or  are  no  longer  engaged  in 
business  as  investment  advisers. 

Notice  is  also  given  that  any 
interested  person  may,  by  January  6, 
1995.  at  5:30  P.M.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  cancellations, 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any.  of 
fact  or  law  proposed  to  be  controverted, 
and  he  may  request  that  he  be  notified 
if  the  Commission  should  order  a 
hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549. 

At  any  time  after  January  6, 1995,  the 
Commission  may  issue  an  order 
cancelling  any  or  all  of  the  investment 
advisers  listed  in  the  Appendix,  upon 
the  basis  of  the  information  stated 
above,  unless  an  order  for  a  hearing  on 
the  cancellation  shall  be  issued  upon 
request  or  upon  the  Commission's  own 
motion.  Persons  who  requested  a 
hearing,  or  to  be  advised  as  to  whether 
a  hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  further  information  contact: 
Robert  L.  Lewis,  Staff  Accountant  at 
(202)  942-0517  (Division  of  Investment 
Management,  Office  of  Financial 
Analysis). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Johnathan  G.  Katz. 

Secretary. 

Appendix 

Northeast  Region 

(Fonnerly:  Boston,  New  York  and 
Philadelphia  Regional  Offices) 

801-02439  Indicator  Research  Group  Inc. 

801-03852  Kerpen,  Fred  K. 

801-06609  Kuhns  Brothers  &  Laidlaw  Inc. 

801-06719  Philips  Appel  &  VValden  Inc. 

801-08780  Lambert.  Dorothy  May 

801-09310  Securities  &  Commodities  Corp 

801-09523  Elms  Capital  Management  Inc. 

801-09972  Gutman,  John  Investments  Corp 

801-10479  Rothschild.  L.F.  Asset 

Management  Inc. 

801-10504  Stewart.  Kenneth  Roy 

801-11255  Pinkham,  Robin  Remick 


801-13366    Laiken,  Lesli«  Merrill 
801-13893    Nixon.  Michael 
801-13901     MoiMS.  Bruce  E. 
801-14409    Walker  AsMxialesinc 
801-15141    Bkxx-.  William 
801-1S281    Weiner,  Dennis  Paul 
801-15449    EricJcson  Investment 

Managament  Corp 
801-15488    MEG  Asset  Management  Co.  Inc. 
801-15522    GlaserCorp 
801-15815    Broad  Reach  Inc. 
801-16033    Merchant.  Dean  Bradley 
801-161 22    intervest  Group  Inc. 
801-16592    Bachli,  Bill  Associates  Inc. 
801-16681    Managed  Advisory  Services  Inc. 
801-16732    FenneD.  Paul  D. 
801-16894    Slowey.  Charles  Christopher  Jr. 
801-16923    School  Street  Fund  Adviser  Inc. 
801-17087    Capital  Investment  Advisory 

Services  Inc. 
801-17126    Financial  Service  Center  Inc. 
801-17213     Mordini.  Edward  Anthony 
801-17418    Alster.  Henri 
801-17677    Norton.  Robert  R 
801-17723    Progressive  Equities  Inc. 
801-1 802  2    Rosenberg,  Richard  Jay 
801-18187    Goldberg  &  Roth  Financial 

Advisors  Inc. 
801-18252    Virtu  Management  Group.  Ltd. 
801-18282    Conner.  Donald  Read 
801-18302    Armstrong,  Alexandra  Advisors 

Inc. 
801-18452    Harlan.  Charles  Walton 
801-18458    Creative  Financial  Concepts  Inc. 
801-18483    Reliant  Asset  Management  Inc. 
801-18602    Structured  Financial  Services 

Inc. 
801-18777    North  American  Investment 

Corp 
801-18781    Heam  Financial  Services  Inc. 
801-19225     Belfiore.  Michael 
801-19254    Innovative  Financial  Plans  Inc. 
801-19326    Stansfield,  Martin  Inc. 
801-19352    Dahon.  Paul  Steven 
801-19546    US  Advisory  Service  Inc. 
801-19628    Larin  Advisory  Inc. 
801-19648    ThrockmOTton,  Timothy  Henry 
801-19651    Mount  Keen  &  Ca  Inc. 
801-19678    Cardinal  Financial  Planning  Inc. 
801-19962    Ridge,  Frank  &  Associates  Inc. 
801-20009    Hersey,  Ralph  Bertram  Jr. 
801-20062    Muncy,  Thomas  Raymond 
801-20229    Financial  Compass  Inc. 
801-20274    Groenlck,  Allen  Harold 
801-203  30    Goodstone,  Arthur  Joseph 
801-20453    Norbert,  Eric  Anthony 
801-20493    First  Empire  Funding  Corp 
801-20549    Adelson.  2^chary 
801-20582    Daniels.  Alfred  Arthur 
801-20618    VimacCorp 
801-20885    Financial  Advisory  Corp 
801-21143    Piedmont  Advisers  Inc. 
801-21300    Spence  Financial  Advisers  Inc. 
801-21322    Spectrum  Planning  Group.  Ltd. 
801-21735    Wolinsky,  Harold 
801-21874    Investors  lofonnation  Bureau 

Inc. 
801-21944    James  River  Equities  Inc. 
801-22093    Arnold.  Steven  Alan 
801-22144     FPC  Advisory  Services  Ina 
801-22185    Prosperitylife  Inc. 
801-22228    Galucki,  Dennis  )ohn 
801-22258    Rodermund.  Robert  Earl 
801-22263    Lyniuk.  Roman 
801-22298    Capital  Adviswy  Croup,  Ltd. 
801-22343     Schwartz,  J.  &  Co.  Inc. 


801-22368    Levess.  Hert>ert  H.  Associates 

Inc..  Ltd. 
801-22399    Gould.  Arthur  Inc 
801-22412    McCaffrey,  Anthony  Daniel 
801-22559    FG  Asset  Management  Inc. 
801-22582    CFP  Services  Inc. 
801-22738    Shea.  Stephen  Brian 
801-22849    Associated  Fraancia!  Planners 

Inc. 
801-23059    TCG  Consulting  Inc. 
801-23088    Jarosh,  RonMn  George 
801-23152    Professional  Financial 

Management,  Ltd. 
801-23162    Winslow  Asset  Management 

Inc. 
801-23246    Custom  Financial  Consultants 

Inc. 
801-23268    Hamilton,  Diane  Mary 
801-23365    Intercapitai  Securities  Inc. 
801-23503     SPI  Advisory  Corp 
801-23518    Vanderpoel.  Wynant  Davis  m 
801-23630    Cooper  Financial  Planning 

Group  Inc. 
801-23799    Compensation  &  Benefits 

Services,  Ltd. 
801-23918    Naylon  Consulting  Services  Inc. 
801-23953    Lamina,  Gerald  PaUick 
801-23984    Steinman,  Robert  Steven 
801-24308    Hauppauge  Brokerage  Funding 

Corp 
801-24361     Property  Planning  Inc. 
801-24516    Doyle.  Lawrence  Patrick 
801-24603    G4H  Financial  Services  Inc. 
801-24890    Lewis,  Richard  Martin 
801-24963    Investment  Center  of  Southern 

Connecticut  Inc. 
801-24978    Savage,  George  F.,  HI 
801-24979    Whitman,  Gofdon  Raymond 
801-25065    Sterling  Fmancial  Group  Inc. 
801-25120    Napolitano,  Gertrude 
801-25181    Indexco  Inc. 
801-25366    MLC  Securities  Corp 
801-25404    Zohar,  Oreet 
801-25406    Bianchi.  Charies  Paul 
801-25464    RLBA  Financial  Services  Inc. 
801-25565    Thomson.  Alexander  Bennett 
801-25612     Public  Ser\'ice  Investment 

Management  Co. 
801-25635    Wharton  Investment  Inc. 
801-25671     Gerstman,  Nanci  R. 
801-25735    Burke,  Walter  Healy 
801-25780    Bottom  Line  Advisors  Inc. 
801-25806    Callahan.  Colin  William 
801-25864    Financial  Management 

Consultants  Inc. 
801-26003    Wolfson,  Stephen 
801-26056    Larkin,  James  E.  in,  CLU  & 

Associates  Inc. 
801-26060    Bohling,  Gary  J. 
801-26078    Cambridge  Financial  Resources, 

Ltd. 
801-26089    Savage.  Howard  Allan 
801-26125    Callers  Financial  Croup  Inc. 
801-26137    Syverswi.  H.  &  Co..  Inc. 
801-26308    Tribeca  Capital  Management 

Inc. 
801-2631 3    Sharko  Maclver  *  Co  Inc. 
801-26320    Arundel  Financial  Planning  Inc. 
801-26337    Rosenbaum.  Gerald  Lee 
801-26430    Miller  &  Spector  Financial 

Planners  Inc. 
801-26554    Weissman.  Linda  Jacobs 
801-26653    Steininger.  Michael  Gary 
801-26729    IntersoiuTX  Associates  Inc. 
801-26743    Benicor  Advisory  Service  Inc. 
801-26829    Prime  Capital  Management  Inc. 


801-26849  Hodes.  Lyle 

801-26873  Barron,  Dean  Samuel 

801-26896  Brush  Hill  Managcmeat  Corp 

801-26951  Speros.  Peter  Charles 

801-26959  Rachal,  Corbett  Eliot  Jr. 

801-26999  DCM  Advisers,  LP 

801-27022  Booro")ian  Organization  A  Fin'l 

Mgmt  Co. 

801-27045  Dalton.  Paul  Steven 

801-27088  New  Age  Financial  Services  Inc. 

801-27147  Turcan  Financial  Group  Inc. 

801-27183  Deiganc.  Richard  Drew 

801-27209  TRV  Securities  Inc. 

801-27210  Goldstein,  Ceoi^  A. 

801-27311  Higgins  Advisory  Croup  Inc. 

801-27333  Tayar.  George  Majed 

801-27477  Dorsett.  Burt  N. 

801-27666  New  England  Financial 

Resources  Inc. 

801-27741  Carter.  Raymond  Andrew 

801-27748  Mascolo.  Gerard  Anthony 

801-27790  Gunvitz.  Clive  Kenneth 

801-27809  Boyd.  Trustin  Brown 

801-27882  Sieben.  Marc  Alan 

801-27953  WG  Advisors  Inc. 

801-28029  Frazier,  David  Llyod 

801-28065  Pellegrine.  Louis  John  Jr. 

801-28121  Strategic  Financial  Planning 

Corp 

801-28234  Hill.  Donald  Lance 

801-28251  Carlucci,  William  Daniel  Jr. 

801-28263  Braun  Star  Group  Inc. 

801-28289  Greenfield,  Stanley  Bertram 

801-28367  IMR  Financial  Advisors  Inc 

801-28439  International  Heritage  Corp 

801-28611  Hurley,  John  J. 

801-28639  Bradley,  Sheila  Gay 

801-28653  Clukav.  Bruce  Alan 

801-28681  Private  Capital  Partners  Irrf:. 

801-28699  Intermarket  Capital  Associates, 

Ltd. 

801-28743  FMG  Advisory  Inc. 

801-28789  Tatasciore,  Rocco  Nicholas  Jr. 

801-28846  Robertson,  Maik  Stephen 

801-28865  Investment  Advisory  Finn  Inc. 

801-28879  Atlantic  Emeritus,  Inc. 

801-28925  Innovest  Inc. 

801-28936  Davis  International  Consultants 

Inc. 

801-28977  Lancing  Associates 

801-29090  Murray,  Michael  J.  Associates 

Inc.  - 

801-29132  Jesup  ft  Lament  Asset 

Management  Inc. 

801-29241  Rosenbaum.  Arnold  M. 

801-29248  Radnor  Financial  Consu  It  ing 

Group  Inc. 

801-29356  Buffalo  Financial  Planning  Inc. 

801-29390  Investment  Counselors  of 

Roland  Park  Inc 

801-29393  Anderson,  James  Burton 

801-29541  Anthony,  John  Management  Inc. 

801-29550  Island  Consulting  Services  Inc 

801-29561  Savary,  William 

801-29596  Capital  Financial  Planning  Inc. 

801-29653  PCMA  Inc 

801-29844  Allen,  Gary  Paul 

801-29849  Atienza,  Alberto  M. 

801-29909  Gregg,  Hamilton  Steams  II 

801-29961  Schwartz,  Barton 

801-29991  Executive  Consultants  of  New 

York  Inc. 

801-30072  Best  Investors  Group  Inc. 

801-30275  Pathfinder  Investment  Co. 

801-30337  Perdue,  Henrs'  Stafford 

801-30382  Eaton,  C.P.  &  Associates.  Inc. 


IMI 


61356  Federal  Register  /  Vol.  59.  No.  229  /  Wednesday.  November  30.  1994  /  Notices 


801-30390    Financial  Support  Services  Inc. 
801-3041 3    Reutemann  Wagner  King  & 

Associates,  Ltd. 
801-30419    Packerkane  &  Co.  Inc. 
801-30512    Ludsin,  Steven  Alan 
801-30533    Appel  Financial  Planning.  Ltd. 
801-30554    Intrepid  One  Services  Inc. 
801-30741     Montgomery  Advisors  Inc. 
801-30767    Bell,  George  Hamilton 
801-30831     Liogys.  Zita  Danguole 
801-30850    Kensington  Financial 

Management  Corp 
801-30851    Executive  Financial  Group  Inc. 
801-30881    Garabedian,  Edward  John 
801-30900    Goodstein,  Ricki 
801-30925    OCF  Advisers  Inc. 
801-30950    Rockridge  Financial  Advisers, 

Ltd. 
801-30970    Racaniello,  Daniel 
801-31016    Snyder.  Perry 
801-31133    AF  Advisory  Service  Inc. 
801-31139    Piper,  Philip  Karl 
801-31153    Gay,  Wilson  Kell  Jr. 
801-31223    Westport  Capital  Group  Inc. 
801-31266    Morrison.  William  Edward 
801-31289    Lewis,  Stephen  Ralph 
801-31303    Sterling  Capital  Research  Inc. 
801-31339    Rosner,  Steve  &  Associates 
801-31408    Cathedra  Investment  Corp 
801-31455    Sentinel  Financial  Services  Inc. 
801-31538    Westminister  Securities  Corp 
801-31546    Tepper,  Stanley 
801-31592    Funds  Management  Co.,  Inc. 
801-31609    Rucker.  Suzanne  June 
801-31639    Littlefield,  John  Clough 
801-31651     World  Capital  Management  Inc. 
801-31660    Dumenil  Asset  Management 

USA.  Inc. 
801-31798    Herrell.  Philip  Theadore  Jr. 
801-21823    Shaffer  &  Associates  Inc. 
801-21829    Stephens,  Brooke  Marilyn 
801-21863    O'Neil.  Michael  P.  &  Associates 

Inc. 
801-31914    Lyons  Planning  Group  Ltd. 
801-32116    Strategic  Financial  Advisors. 

Inc. 
801-32132    Fincon  Associates  Inc. 
801-32173    Hinkle,  Rod  &  Associates  Inc. 
801-32248    Hein.  Rohn  Allan 
801-32298    Business  Planning  Concepts  Inc. 
801-32300    Association  Advisers  Inc. 
801-32508    Sacchetti.  Carl  Michael 
801-32677    Driscoll,  Andrea  Hudack 
801-32740    Guiliano,  Nicholas  J. 
801-32799    Adams,  Robert  H. 
801-32952    Empire  State  Planners  Inc. 
801-32991     Financial  Dynamics  Inc. 
801-33062    Nationwide  Asset  Management 

Inc. 
801-33082    Non  Profit  Financial  Corp  of 

America 
801-33141     Zullo,  Roger  Salvatore 
801-33185    DFM  Associates  Inc. 
801-33209    Wealth  Conservancy 

International  Inc. 
801-33292     Rossi,  Richard  C. 
801-33299    Thayer.  Mark  Allan 
801-33353    Graham  Rogers  &  Co  Inc. 
801-33364    Somerset  Investment 

Consultants  Inc. 
801-33403    Goldberg  Capital  Management 

Inc. 
801-33593    ZK  Financial  Services  Inc. 
801-33600    Cross  Financial  Services,  Ltd. 
801-33613    Advanced  Planning  Concepts 
Inc. 


801-33623    Berkeley  Capital  Management 
Inc. 

801-33735    Catlin,  Glenn  Allen 

801-33737    Bloom,  Jay  Lawrence  Magnavest 
Inc. 

801-33844    Hackenbei:g,  Robert  Lee  Jr. 

801-33860    Donald  &  Co.  Securities  Inc. 

801-33993    Teletrader 

801-34255    Richards.  Elisabeth  Ann 

801-34324    ISM  Capital  Advisors  Inc. 

801-34551     KRM  &  Co.,  Inc. 

801-34572    Aegis  Advisors  Inc. 

801-34726    Hawes.  Bryan  James 

801-34770    Process  Technology  Inc. 

801-34826    Viotto,  John  Eric 

801-34838    Wasik  &  Davidson  Inc. 

801-34905    Yeomans  Financial  Corp 

801-34928    Arrastead  Investment  Corp 

801-34985    Tramo.  Robert  Joseph 

801-35048    AEI  International 

801-35075    Condolff,  James  Edward 

801-35077    Westfair  Financial  Analysis  Inc. 

801-35078    Scot  Slavic  Advisors  Inc. 

801-35101     McCaskey  Group  Inc. 

801-35122    Oehmann&Co 

801-35184    Strategic  Planning  Associates 
Inc. 

801-35199    HS&A  Personal  Advisory 
Services,  Inc. 

801-35307    Financial  &  Investment 

Consultants  Inc. 
801-35361    Investment  Management 

Services  Inc. 
801-35409    Independent  Asset  Management 

Corp 
801-35423    Startrade  Management  Inc. 
801-35441    T&H  Associates  Inc. 
801-35449    Griffin  Atlantic  Inc. 
801-35485    Chase  Investment  Consulting 

Group  Inc. 
801-35503    Asset  &  Resource  Management 

Inc. 
801-35530    Loeser,  M.J.  Asset  Management 

Corp 
801-35571    Chase.  Sarah 
801-35595    Brandywine  Investment 

Advisors,  Ltd. 
801-35607    Klein,  Mafgaret  Associates 
801-35620    Ruzanic  k  Co.  Inc. 
801-35631    Kim,  Nicholas  Hahn 
801-35756    Teichbergs  Markey  Strategy 
801-35827    Dec  Ltd.  Capital  Management 
801-35868    Eastland  National  Corporation 
801-35926    Gluck.  David  M 
801-36002    Arauca  Capital  Management  Inc. 
801-36030    Surface,  Paul  Allan 
801-36068    Investment  Technologies  Inc 
801-36166    Perkins,  Charles  Leonard  Brooke 
801-3521 1    Fusco  Financial  Associates  Inc. 
801-36287    Boston  Municipal  Securities 

Inc. 
801-36325    Campbell,  Thomas  W. 
801-36335    McHale.  Thomas  Gerard 
801-36372    Penli  Financial  Coordinators 

Inc. 
801-36468    IHG  Securities  Inc. 
801-36505     Rothschild.  L.F.  &  Co..  Inc. 
801-36580    Bush,  Joseph  Frederick 
801-36586    OLaughlin,  Lucy 
801-36613    AWP  International  Inc. 
801-36647    Quantitative  Investment 

Services  Inc. 
801-36657    Family  Stewardship  Center  Inc. 
801-36663    Ardan,  Ivan  Nicholas 
801-36672     Arch,  David  Edward 
801-36676    Grandich,  Peter 


801-36697  Merrifield.  Robert  Albert 

801-36763  Security  Analysis  Inc. 

801-36795  Euronomics  Inc. 

801-36829  Kouri  Capital  Advisors  Inc. 

801-3691 3  Dismuke  &  Heisler.  Ltd. 

801-36928  Fiduciary  Investment  Advisors 

Inc. 

801-37017  Weaver.  Douglas  Lee 

801-37513  Bums,  John  Joseph 

801-37691  Hamilton  Investment 

Consultants,  Ltd 

801-37707  BDO  Capital  Ltd. .  Inc. 

801-37713  Barber,  Richard  J.  Associates, 

Inc. 

801-37745  J.D.  Associates  of  Virginia  Inc. 

801-37797  Gregware,  James  Murray 

801-37849  Tax  &  Financial  Strategies  Inc. 

801-37868  Robert  Charles  Associates,  Ltd. 

801-37905  Brown,  Willard  Wishard 

801-38133  Strategic  Holdings 

801-38217  Webster  Hart  Advisors  Inc. 

801-38273  Kimbaco  New  York,  Ltd. 

801-38288  Ehrlich  Bober  Advisors  Inc. 

801-38312  Asset  Management  Corp  of 

America  Inc. 

801-38314  Hellmold  Associates  Inc. 

801-38538  Strategic  Performance  Inc. 

801-38588  CEF  Publishing  Corp 

801-38661  Singer,  Daniel  D. 

801-38719  Wheeler.  Margaret  Long 

801-38765  Khanani,  Iqbal  Ike  Ahmed 

801-38876  Valscore  Consulting  Croup  Inc 

801-38904  Diamond,  Bruce  W.  Financial 

Group  Inc. 

801-38951  CJA  Associates  Inc. 

801-38998  Market  Master  Inc. 

801-39101  Singh,  Harimohan  P. 

801-39136  Szrom,  Richard  Steven 

801-39147  Clark,  Regina  Murphy 

801-39262  Trafton,  Burke  Osgood 

801-39595  Ware,  Robert 

801-39864  Constantinol.  Frank  Louis 

801-39941  Zeppieri,  James  Benjamin 

801-39958  RCM  Capital  Development,  Ltd. 

801-40480  Sussman,  Robert  Mark 

801-40493  Sklar.  Harry  S. 

Southeast  Region 

(Formerly:  Atlanta  Regional  Office) 

801-09120  Ziegler,  Charles  William  in 

801-09240  Gulf  Coast  Investment  Advisors 

Inc. 

801-11057  Nelson.  Leroy  W. 

801-11220  Bergenfeld,  Al 

801-1 2432  Slaughter,  Henry  George 

801-13327  Stake,  Roger  Dennis 

801-13671  Grady.  J.J.  Co..  Inc. 

801-15515  Peterson.  J.  Chandler  Wealth 

Planning  Inc. 

801-15524  Jacques  Miller  Investment  Co. 

801-16207  Gardner,  Harvey  L.  &  Associates 

Inc. 

801-16296  Horwitz,  S.T.  &  Associates,  Inc. 

801-17270  JWF  Financial  Services  Inc. 

801-1 7620  Ctobson  &  Johnson  Capital  Corp 

801-17743  Fye,  Marion  Franklin 

801-17905  Advanced  Financial 

Management  Corp 

801-18290  Bryan.  Charles  Eugene 

801-18632  Invest  Net  Group  Inc. 

801-18698  Pate.  Thomas  Rankin 

801-18892  Tegler,  Henry  Francis  Jr. 

801-1 91 5  3  Financial  Advisory  Corp 

801-19429  First  Equities  Institutional 

Properties  Inc. 
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801-19620  Planamerica  Financial  Services 

Inc. 

801-19709  Fiskanalyse  Inc. 

801-19730  Capital  Management  Inc. 

801-20510  Innovest  Systems  Inc. 

801-21475  Magalnick,  Alvin  J. 

801-21647  Conservative  Investment 

Planning  Inc. 

801-21685  JLH  Financial  Consulting  Corp 

801-21739  Independence  Financial 

Services  Inc. 

801-22324  Christe,Joel 

801-22377  Mirabella,  Frank  Daniel,  III 

801-22449  Atlanta  Investment  Managers 

Inc. 

801-22787  Certified  Capital  Corp 

801-22809  Morguess,  Jack  Santiago 

801-23540  Financial  Planning  Services  Inc. 

801-23719  First  Real  Estate  Capital  Inc. 

801-23862  Hollis  Capital  Management  Inc. 

801-24017  Camus  Investment  Econometrics 

Inc. 

801-24057  Coordinated  Financial  Services 

Advisors  Inc. 

801-24200  Financial  Advisors  Inc. 

801-24314  Wolfert,  Paul  Joseph 

801-24400  Maigaretten  Advisory  Corp 

801-24535  McKendry  Options  Advisory 

801-24865  FWK  &  Associates  Inc. 

801-25198  Smith,  Howard  Lawton 

801-25264  Washington,  John  Garland 

801-25429  Vydex  Management  Group  Inc. 

801-25484  Fitzgerald  McKeown  Planning  & 

Advisory  Corp 

801-26036  National  Financial  Planning 

Services  Inc. 

801-26183  Cooper,  Curtis  Preston 

801-26418  Johnsgn,  R.P.  Financial 

Planning  Inc. 

801-26604  Blendermann,  Louis  George 

801-26737  Vizzini  &  Dooley 

801-26942  Tate,  Michael  Wayne 

801-26973  Financial  Planning  & 

Management  Inc. 

801-27163  Investment  Planning  & 

Management  Inc. 

801-27204  Fut\ire  Plans  Inc. 

801-27304  Hynson,  Williamson  Ringgold 

801-27372  Traynham,  James  Carroll 

801-27648  Strategic  Timing  Services  Inc. 

801-27984  Mannin,  John  Mitchell 

801-28002  Vast  Co.,  Inc. 

801-28030  Diversified  Plans  Inc. 

801-28134  Tylander,  William  Hamilton  Jr. 

801-28208  International  Investment  Group 

801-28275  Saeger  Financial  Services  Inc. 

801-28332  Watson,  Marcia  Moncavage 

801-28496  Ashley  Securities  Corp 

801-28569  SUnley.  Louis  Jerome 

801-29018  Dew  Thayer  &  Co.,  Inc. 

801-29035  Wander,  Gerald  Irwin 

801-29046  Long  Run  Investing  Inc. 

801-29280  Carspecken,  Margaret  Logan 

801-29685  Investment  Bankers  of  North 

America 

801-29783  Moses,  Derek  Wayne 

801-29947  Wilson,  Barbara  J.  &  Associates 

Inc. 

801-29970  Wolf,  Ronald  Gary 

801-30143  Olive,  Curtis  Andrews 

801-30148  Aby,  Carroll  Darden  Jr. 

801-30621  Peachtree  Planning  Advisors 

Inc. 

801-30757  Lin,  David  A. 

801-30761  Norris  &  Hirshberg 

801-31067  Smith.  Deborah  M. 
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801-31209    Gibbs,  John  Phillip 
801-31397    Investment  Strategies  Corp  of 

America 
801-31404    Amerivest  Capital  Management 

Inc. 
801-31636    Olson,  La vkrrence  Victor 
801-3 1 801    Francis  Schroder  &  Associates 

Inc. 
801-31845    Lindsey  Financial  Services  Inc. 
801-31930    Gilchrist,  James  Harley  Sr. 
801-31955    Saltzman,  David  Alan 
801-32044    Chamberlain,  Patrick  B.,  Inc. 
801-32192    Financial  Advisory  Services  Inc. 
801-32249    Walker,  Glen  Ray 
801-32365    Kodl,  David  Alan 
801-32433    Richards,  R.  Capital 

Management  Inc. 
801-32637    Brown,  Gerald 
801-32736    Capital  Financial  Consultants 

Inc. 
801-32839    Linnis  Capital  Management  Inc. 
801-33449    Trenvest  Asset  Management  Inc. 
801-33455    Williams,  George  Hugh  III 
801-33535    Faulk  &  Co.,  Inc. 
801-33539    Weymouth,  Trish  Financial 

Planning  Services,  Inc. 
801-3361 1    Amerifidelity  Advisors  Corp 
801-33729    Healthcare  Concepts  Inc. 
801-34059    Melton,  Edgar  Phillip 
801-34067    Optima  Advisory  Services.  Ltd. 
801-34080    Financial  Planning  Center  of 

Mobile 
801-34117    Gray,  Richard  Currier 
801-34164    Sherer,  Harry  Clement 
801-341 72    Invest  Centro  USA,  Inc. 
801-34311     Executive  Privilege  Inc. 
801-34571    Smith.  Todd  Elliott 
801-34857    Timberiake,  Thomas  Andrew 
801-34981     Janisz,  Derrick  Albin 
801-35091     Southern  Partners  LP 
801-35146    Cooley.  Harold  Dunbar  II 
801-35168    Rosenhaus  Sports 

Representation  Inc. 
801-35256    Landmark  Financial  Planners 

Inc. 
801-35289    Gemini  Investment  Advisors, 

Ltd. 
801-3  5406    Knel  ler  &  Purtee  Inc. 
801-35592    Core  Business  Services  Inc. 
801-35956    Investment  Directions 
801-36055    Chafins,  A.D.Inc. 
801-36293    Doherty,  John  Joseph 
801-36317    Adams,  Salvatore  Charles 
801-36444    Meadows,  Roy  &  Associates, 

Inc. 
801-36454    Market  Leap  Inc. 
801-36521     North  Florida  Asset 

Management  Corp 
801-36591     Barbetta,  Joseph  Anthony 
801-36653    Asset  Diversified  Investment. 

Inc. 
801-36900    Healthcare  Investment  Advisors 

Inc. 
801-37108     Hoffmann  &  Serralles  Inc. 
801-37340    CPC  Advisors  Inc. 
801-37424    National  Pension 

Administration  Inc. 
801-37746    Stuart,  H.D.  &  Associates  Inc. 
801-37964     South  Atlantic  Capital 

Management  Group  Inc. 
801-38067    Surratt.  James  Michael 
801-38383    Jabbour,  Richard  Thomas 
801-38586    Eagle  Financial  Group  Inc. 
801-38643    Spartana  Trading  Inc. 
801-38713    Core  Planning  Group  Inc. 
801-3891 2     Financial  Benefits  Network  Inc. 


801-39104  Athena  Capital  Management 

Corp 

801-39239  Boca  Raton  Investment 

Advisory  Inc. 

801-39362  Shubert,  John  Marc 

801-39400  Concourse  Capital  Asset 

Management  Inc. 

801-39642  Automated  Business  Services 

Inc. 

801-39709  Thomas,  Grace  Dariing 

801-39797  Teti,  Joseph  Nicholas 

801-40326  First  Palm  Beach  Investors  Inc. 

801^0390  Moore,  William  Mac 

Midwest  Begion 

(Formerly:  Chicago  Regional  Office) 

801-06162  Investment  &  Capital 

Management  Corp 

801-09141  Whitney  Management  Co. 

801-09198  Rowland,  R.  &  Co  Inc. 

801-11638  Sucsy  Fischer  &  Co.  Inc. 

801-12015  LFKInc. 

801-12297  McCarthy,  Edwin  Thomas 

801-13978  Kulberg  Whitaker  &  Associates 

Inc. 

801-14161  Battle  Creek  Advisors  Inc. 

801-14291  Financial  Strategies  Corp 

801-1 5121  Murphy,  Thomas  H. 

801-15954  London  Advisors  Inc. 

801-16405  Capital  Market  Investments  Inc. 

801-16498  First  Corporate  Advises  Inc. 

801-16805  Williams,  Edward  Jost  ph 

801-17313  Wisniewski,  Thaddeus  Louis 

801-17587  PFC  Advisory  Corp 

801-17816  Rice,  Daniel  John 

801-18292  Carano,  James  Bernard 

801-18591  Continental  American  Inc. 

801-18636  Garvey  &  Associates  Inc. 

801-18768  MacGregor  Financial  Securities 

Inc. 

801  -1 8960  Keener,  R.  L.  &  Associates  Inc. 

801-1921 1  Solomon,  S.J.  &  Associates  Inc. 

801-19388  Midstate  Financial  Services  Inc. 

801-19460  Rub,  Peter  M. 

801-19545  Money  Counsel  Inc. 

801-19618  Adams,  Thomas  Gregory 

801-19661  Deininger  &  Co.  Inc. 

801-19879  Financial  Investment 

Consultants  Inc. 

801-19968  Flamion,  John  Allen 

801-20257  CMF  Financial  Advisory  Corp 

801-20403  Trend  Planners  Advisory 

Service  Inc. 

801-20483  Stonehenge  Investments.  Ltd. 

801-20538  McBride  Noel  &  Co. 

801-20729  Williamsburg  Capital  Inc. 

801-21044  Sanders,  Robert  Benn 

801-21183  First  Financial  Advisors  Inc. 

801-21507  Whitmore,  Charles  All.  a 

801-21720  Lewis,  Herbert  Lee 

801-21779  Novick,  M.H.  &  Co.  Inc. 

801-21854  White  Financial  Inc. 

801-21893  Accuvest  Corp 

801-22462  Efroymson.  Charles  Franklvn  Jr. 

801-22473  Financial  Plan  Designs  Inc! 

801-22584  Reed,  Milo  Andrew 

801-22672  Joppe,  Dennis  Preston 

801-22922  Brungardt,  Karl  Edmund 

801-23214  Century  Financial  Services  of 

Indiana  Inc. 

801-23267  Fundamental  Financial 

Advisors  Inc. 

801-23302  Money  Management  Resoiines, 

Ltd. 

801-23362  Christian  Financial  Servic  es 

801-23387  Stein  Investment  Co. 
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801-23551     HMS  Investors  Inc. 
801-23736    Raeder,  James  Hamilton 
801-23818    Brandt.  Peter  Lewis 
801-23950    Tezco  Financial  Inc. 
801-24036     Paul,  Wayne  Norbart 
801-24189    Prosperit>'  Investment  Co. 
801-24215    Klecker.  Glenn  Dewayne 
801-24413    Smith.  Donalrf  James 
801-2446*    Triad  Financial  Service  Inc. 
801-24560    North  Shore  Timing  Services 

Inc. 
fiOl-24718    Rtehoney.  John  J.,  CPA 
801-25048    JWD  Equity  Management  Inc. 
801-25146    Nobh  Roberts  »  Associates  Inc. 
801-25174    Allen.  Matthew  Gwyn 
801-25241    Paarson.  Roger  Rave' 
801-25409    Equity  Preferred  Corp 
801-25667    FuioBcial  Consulting  Inc. 
801-25719    Phoenix  Group  Inc. 
801-25765     Font.  John  Kelly 
801-26432     Scholberg.  Samuel  Ray 
801-26675    Conip«nsation  Management  Inc. 
801-26791     Dragonette.  Anthony  John 
801-26*45    Chase.  Peter  Advisors  Inc. 
801-26828    bitegrated  Professional  Planners 

Inc. 
801-26963    Pbnsion  Advisors  of  America 

Inc. 
801-26971     Wade.  Ruth  Estelle 
801-27114    Fhranciai  Solutions  Inc. 
801-27134    Capital  &  Business  Planning  Inc. 
801-27151     Duncan.  Kathy  Jean 
801-27165    Canbridge  Financial  Inc 
801-27232    Bbwen.  James  Phillip 
801-27405     Ross.  John  Franklin 
801-275 1 6    WaHstreet  Money  Managers  Inc. 
801-27570    CFS  Financial  Services  Inc. 
801-27805     Brovi-ere.  Stephen  Charles 
801-27864    Wealth  Management  Group  Inc. 
801-27890    Katt.  Peter  Charles 
001-28047    Cunningham  Financial  Services 

Inc. 
801-281 32    DPC  Financial  Group  Inc. 
861-28385    Hale,  Roger  C.  Inc. 
801-28408    Ohio  Savings  *  Securities  Inc. 
801-28462     Partners  Capital  Corp 
801-28625     Rocque.  Michael  Lewis 
801-28643    Fink  Coleman  Edwards  &  Co. 

Inc. 
801-28802  ■  Massie.  Timothy  Paul 
801-28827    Sussex  Financial  Group  Inc. 
801-28847     Brennan.  William  Patrick 
801-28867    Chicago  Trading  Group.  Ltd. 
801-28952    Cyrwus,  Dennis  Joseph 
801-29086     Busmess  Benefits  Inc. 
801-29181     Johnson.  Daniel  John 
801-29192    River  North  Securities  Corp 
801-29195    Grand  Rapids  Investment 

Advisory  Services  Inc. 
801-29261     Walker  Financial  Corp 
801-29400     Kohn,  George  August  Jr. 
601-29466    favestmentSk  Product  Analysis 

Corp  of  America 
801-29471     Martin  Jarrert  Inc. 
801-29505     Integrated  Financial  Planning 

Inc. 
801-29524     Misaros.  Carol  Lee 
801-29527    Security  Investment  Company 

of  Kansas  Chy 
80 1-29C84    Foster  Marino  &  Associates 

Investment  Advisory 
801-29713     Schneider  &  Associates 
801-29778     Lambert.  B.J.  Investment  Co. 

Inc. 
801-29907    Sandel  &  Szandzik  Inc. 
'  801-29949    Anthol  Enterprises  Inc. 


801-30071    Consolidated  Financial 

Plamuag.CiQrp 
801-30201     Rouse.  Philip  Bruce 
801-30223    Blum,  Sidney  Arnold 
801-30401     MC&L  Realty  Advisors  Inc 
801-30479    Kiene  Capital  Managemaat  bic. 
801-3054  2    McKenna,  Patrick  Thayer 
801-30733    Schuster.  John  Carl 
801-30783     Nadolna,  Alan  R. 
801-30861    Capital  Concepts  Inc. 
801-30867    Smart  Financial  Planners. 
801-30957    Asset  Growth  Management  Corp 
801-31037    Investment  Horizous  Inc. 
801-31 143    Averill.  Suzanne  Frances 
801-31210    First  Gibralter  CapLUl 

Management  Corp 
801-31256    Strukoffft  Associates.  Ltd. 
801-31508    Merchant.  Robert  Louis 
801-31536    Larsen.  Lewis  Gordon 
801-31537    Atkinson  Gary  Joseph.  CFP 
801-31564    Windsor.  John  Carpenter  Jr. 
801-31654    Bray.  Thomas  Allen 
801-31694    Oppenheimer  Realty  Group 
801-31723    Olson.  Darwin  K. 
801-31724    Kilbourne  Capital  Management. 

LP 
801-31890    Bendy  Financial  Services  Corp 
801-31 91 8    Baumann.  Timothy  Scott 
801-31939    Basingpr.  John  Warren 
801-32123    Third  Coast  Stock  Review 
801-32348    Townsead  Institutional  Realty 

Advisors,  LP 
801-32504    Financial  Designs  of  Illinois  Inc 
801-32603    Ellinft  Investment  Services  Inc 
801-32630    Canoolly.  Stephen  William 
801-32844    Investment  Management 

Advisory  Inc. 
801-32946    Stonestreet  Financial  Inc. 
801-32976    Roy.  Thomas  Edward 
801-33357    Savage.  Garry  Nelson 
801-33448    Oxford  Securities  Inc. 
801-33493    Mather  Dawson  &  Scott 
801-33540    Columbus  Stewardship 

Planning  Group  Lac 
801-33629    Kraus.  Norman  John 
801-33847    Indiana  Financial  Consulting 

Inc. 
801-33923    Alexander.  Mclndoe  Stewart 
801-33940    Inovative  Financial  Profile  Inc 
801-33967    Poloski,  Jerome  Nicholas 
801-34089    Kay.  Joseph  Anthony 
801-34302    Century  Fmancial  Services  of 

the  Midwest,  Ltd. 
801-34307    Gekko  Partners 
801-34398    Smith.  Judith  Ann 
801-34543    Samad  Securities  Corp 
801-34784    Maranfette.  David  Theodore  III 
801-34807    Ascencio.  Ruben  Jr. 
801-34842    Asset  Backed  Capital  Corp 
801-34949     Yaqub.  Nizar  Abdul 
801-35057    Sachem  Investment  Counsel  Inc. 
801-35135    Schea.  Randi  Andrew 
801-35157    Brown.  Richard  Edward 
801-35212    Corporate  Benefits  Counsultants 

of  Minneapolis  Inc. 
801-35228    Ozark  Trading  Co.  Inc. 
801-35244     Powell.  Corinne  Helen 
801-35264     Menconi,  Gary  R.  &  Co..  Ltd. 
801-35280     Kurk.  Cover  &  Kurk 
801-35603     DiMaggio,  Steven  Frank 
801-35730    Oak  Brook  Financial  Concepts. 

Ltd. 
801-35743    Wealth  Accumulation  & 

Conservation  Advisors.  Inc. 
801-35751     Melet.  Barry  Dean 
801-36036    Dorfman.  Marc 


Jaeger.  Carolyn  Sue 
McMurray.  Kenneth  Edwin 
Pear.^  David  MacKenzie 
May,  Mariole  Kulikowski 
Integcated  Financial  Servicas 
Capital  Phitection  Associates 

Checkmate  Financial.  Ltd 
Employee  Benefits  Strategies 

Moses.  Michae^  Scott 
Phoenix  Asset  Management  Inc. 
Wexelberg,  Penny 
Miimesota  Estate  Service  Inc. 
Holco  Capital  Group 
Devies,  Dkeimis  John 
Bloomfield  Financial  Planning 

Zimberg,  Steven  Michael 
faiteiligent  Trading  Services  Inc. 
Puckett.  Kenneth 
Walker.  John  Howard 
Strauchon.  Thomas  Breslin 
OCG  Investments  Inc. 
Parkinson.  Michael  Thaddeus 


801-36066 
801-36294 
801-36295 
801-36366 
801-36379 
801-36418 

Inc. 
801-36606 
801-36768 

Inc. 
801-37401 
801-37528 
801-37804 
801-38082 
801-38237 
801-38239 
801-38459 

Inc. 
801-38530 
801-38650 
801-38954 
801-39458 
801-39627 
801-39715 
801-39913 

Central  Region 

(Formerly:  Denver  and  Fort  Worth  Regional 
Offices) 

801-10884  Eldard.  Robert  Albert 

801-11009  Strategic  Management  Inc. 

801-14272  Shepard.  Thomas  Charles 

801-14502  Newhard  Cook  Advisory 

Services  Inc. 

801-14534  Gfutchfield,  J.H.  &  Co 

801-14855  Ziedins  &  Co.  Inc 

801-16323  Carteton.Charlfis  Edward 

801-16859  Security  Investment  Advisors 

Inc. 

801-17204  Southmark  Pension  Advisors 

Inc. 

801-17319  First  Americam  Financial 

Cooperative 

801-17396  Rheem.  John  William 

801-17413  Li*tekCo..Inc 

801-17419  Innovative  Financial  Sen  ices 

801-17789  Bennatte  &  Associates 

Investment  Counselors  Inc 

801-18225  Lowry.  James  Saxon 

801-18437  Adelmann.  Henrv  Robert 

801-18984  Chapmaa,  NorrisEttinger 

801-19355  MWL  Advisers  Inc 

801-20928  American  First  Advisory  Corp 

801-21046  Diversified  Portfolio 

Management  of  Colorado  Inc. 

801-21324  Kaodel.  Ted  Russon 

801-21358  Edgar.  James  Michael 

801-21630  Wmiberlv,  Beadie  M. 

801-21731  Trans  Texas  Holdings  Corp 

801-21767  Financial  Planning  Strategies 

Inc. 

801-27786  Galaiite,  W.J.  Investments  Int. 

801-21859  Hughes,  Benjamin  Brent 

801-22276  Barcenas.  Jude  Ramon  Legaspi 

801-22818  Young.  Frank  Hayes 

801-22944  Richmond.  John  Cooper 

801-22992  Morris,  Stephen  Albert 

801-23259  Roszel,  William  Davison 

801-23827  Blake,  Jeanette 

801-24608  IMS  Advisory  Inc 

801-25056  Hathcock.  Harley  Glen 

801-25518  Rosaluk.  Warren  John 

801-25679  Glover,  Edward  Kent 

801-25775  Sower  Financial  Group  of  the 

Midlands  inc. 

801-25877  Baluch.  Hess 
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801-26349    Smith.  Marshall  Roy  III 

801-26542    Moldenhauer,  George  E.  & 
Associates 

801-26588    Regalado,  Rodney  Davis 

801-26625    Lutz  Invest  Inc 

801-26819    Ruth  Securities  Inc. 

801-27317    Franklin  Financial  Consulting 
Inc. 

801-27325    Market  Dynamics  Inc. 

801-27464    Brovwi,  J.T.  Interests  Inc. 

801-27909    Battle,  Charles  Edward 

801-28123    Brickman,  Richard  Arlen 

801-28192    Azzara,  Thomas  Peter 

801-28577    First  Financial  Planners  Inc. 

801-28598    Meridian  Asset  Management 
Corp 

801-28856    Firstmoney  Asset  Management 
Inc. 

801-28899    Lake  Shore  Financial  Advisors 
Inc. 

801-29101     Riely.  Terrence  Paul 

801-29222    Financial  Profiles  Group  Inc. 

801-29432    Cornerstone  Financial  Inc. 

801-29693     Aday,  Jerry  Leon 

801-29808    IMG  Portfolio  Management  Inc. 

801-29839    McLeodco  Inc. 

801-29841    Guardian  Business  Consultants 
Inc 

801-30064    Brown,  Federico  Lutcher 

801-30139    Feezell,  William  John 

801-30494    Brungart,  Charles  DeBardeleben 

801-30674    Equity  Planning  Inc 

801-30756    Mierendorf,  David  Gerald 

801-31059    Intercap  Financial  Corp 

801-31206    Corless  Winslow  &  Associates 

801-31494    Shellenberger,  John  Jr. 

801-31525    Overland  Investments  Inc. 

801-31742    Comstock.  Larry  Dean 

801-31912    Welty,  Roy  Don  Jr. 

801-31991     Higgins,  James  Norman 
801-32043    Tomlin  Properties  Inc. 
801-32048    Evans.  Neal  Albert 
801-32054     Hurwitalnvestment 

Management  Corp 
801-32062    American  Family  Financial 

Services  Corp 
801-32226    Strategic  Capital  Management 

Inc. 
801-32665    VHC  Certified  Financial 

Counseling  Inc. 
801-32764    LAG  Advisors  Inc. 
801-32848    Colvin,  Robert  &  Co.  Advisers 

Inc. 
801-32874     Zaveral  Boosalis  Raisch 
801-32913    Financial  Planning 

Professionals  Inc. 
801-33225    Underwood  Neuhaus  &  Co.,  Inc. 
801-33285    Shine,  Judith  Ann 
801-33325    Lankford,  W.S.  &  Co.  Inc. 
801-33384    Anderson  Capital  Advisors  Inc. 
801-33548    Options  Trading  Group  Inc. 
801-33588    Blan,  Santito  Baltazar 
801-33767    Angell,  Charlie  L. 
801-33789    United  Investment  Consultants 

Inc. 
801-33790    Lilly,  Steven  Jacfies 
801-34043    Amerindian  Companies  Inc. 
801-34374    ISM  Financial  Group  Inc 
801-34493    PCMA  Financial  Services  Inc 
801-34714    Schriver,  Edwin  Stanton 
801-34763     Lauren  Capital  Management 

Corp 
801-34855    Sperling,  Robert  Lee 
801-34863    Boll.  Charles  R. 
801-34957    Moore,  David  Paul 
801-35029    Pera  Equity  Management  Co 


801-35031  Sutton,  Allen  Keith 

801-35236  Neri  Advisors 

801-35454  Churchill,  Arthur  Victor 

801-35586  Equity  Brokerage  Services 

Incorporated 

801-35627  HFG  Realty  Advisors  Inc 

801-35628  Lemons,  Thomas  Craig 

801-35847  Phoenix  Partners  Inc. 

801-36034  CCMInc 

801-36086  Holder  Financial  Services  Inc. 

801-36107  Whitehouse  &  Moore 

Investments  Inc. 

801-36108  Hurst,  Joel  Lee 

801-361 86  Edwards  &  Dolph  CPA 

801-36195  Sundance  Capital  Management 

Inc. 

801-36382  Wright,  Ronald  Edward 

801-36808  Cherry  Creek  Capital  Inc. 

801-36822  Capital  Fulcrum  Group  Inc. 

801-36837  Green.  Rex  Inc 

801-36947  Wilmer  Capital  Management 

Inc. 

801-36968  Huff,  Cynthia  Susan 

801-37016  Bramra  Investments  Inc. 

801-37406  Sammons,  Harry  Jr. 

801-37437  Portfolio  Strategies  Inc. 

801-37498  Sides,  Steven  Karl 

801-37507  Johnson  Capital  Management 

Group  Inc. 

801-37669  Capital  Preservation  Associates 

Inc. 

801-37828  Shavano  Asset  Management  Inc. 

801-38263  Citadel  Financial  Advisors  Inc. 

801-38353  Retirement  Plan  Savings  & 

Investment  Inc. 

801-38372  Sanders,  Dan  Eugene 

801-38400  Foutch,  Robert  Alan    - 

801-38885  Charles,  L.P.  &  Co 

801-39902  First  Liquidity  Advisors  Inc 

801-39955  Cofinsa  Co 

801-40085  Asset  Management  &  Timing 

Services  Inc. 

801-40086  Holland,  Fred  Benjamin 

Pacific  Region 

(Formerly:  Los  Angeles  and  Seattle  Regional 
Offices) 

801-01255  Lion,  John  Louis 

801-08657  Chicoine  &  Associates  Inc. 

801-09663  Schmidt.  Eric  Clausen 

801-10243  Dye,  John  Paul 

801-11079  Thrall,  Edwin  Fiske  Jr. 

801-13487  Financial  Planners  Equity  Corp 

801-13500  Coleman.  Robert  Myers 

801-15002  Zussman,  David  Todd 

801-15416  Thompson  Andersen  Inc. 

801-15529  Hale  System  Inc. 

801-15588  Doolittle,  William  Louis 

801-15722  Bristol  Group  Inc 

801-15788  Bolz,  David  G.  &  Associates  Inc. 

801-15840  Financial  Management 

Advisors,  Ltd 

801-15940  Income  Opportunities  Inc. 

801-1 604  3  Murray,  Peter  Christopher 

801-16130  Lansing  Financial  Group  Inc. 

801-16147  Portefeuilles  Corp 

801-16155  Pension  Fund  Real  Estate 

Investment  Co 

801-16252  Klein,  Russell  Einar 

801-16752  Wind  River  Associates  Inc. 

801-16852  Compensation  Systems  Corp 

801-17393  Brown  Financial  Group 

801-17575  Morrow,  W.  Aubrey  & 

Associates  Inc. 

801-17623  Reeves,  Steven  Michael 

801-17800  Barbee,  Wyatt  Graham 


801-17947  Certified  Pension  Consultants 

Inc. 

801-1 795  2  Centeur  Investments  Inc. 

801-18762  Brennan,  Edward  Alexander 

801-1 8775  Elder  Nelson  Equities  Corp 

801-18980  Carr  &  Associates  Inc 

801-19255  Financial  Assets  inc. 

801-19377  Financial  &  Retirement  Planners 

Inc. 

801-19520  Harding  Hall  Inc 

801-19724  Petzold,  Heinz  A.  &  Associates 

Inc. 

801-20099  Burgess  Capital  Corp 

801-20116  Miller,  Diane  Marie 

801-20338  Eliasbeig,  Kenneth  Charles 

801-20507  Grimmett,  William  N.  Inc. 

801-20522  Jones,  Ernest  John 

801-20836  Shearwater  Financial  Group  Inc. 

801-21023  Ross,  Paula  Jo 

801-21144  Olmstead,  Harvey  Maw 

801-21152  Hamel,  Stanley  Herschel 

801-21154  Mooser,  Michael  Bosworth 

801-21167  Iconography  &  Retirement 

Systems  Inc. 

801-21390  Value  Equities  Corp 

801-21635  DeMartini,  William  E. 

801-21912  Certified  Equities  Inc 

801-21945  Wegener.  James  Dennis 

801-22026  United  Resources  Financial 

Planning 

801-22038  Humbard.  James  William 

801-22085  Adelstone  Associates  Inc. 

801-22203  O'Malley.  Daniel  David 

801-22213  Clinton,  J.  Edson  Inc 

801-22216  McNeil,  Edward  James 

801-22357  Portfolio  Management  Ser\'ices 

Inc. 

801-22407  Alternative  Financial  Services 

Corp 

801-22425  Earnings  Inc 

801-22441  Tonelli,  Carlo  Nunzio 

801-22454  WMS  Financial  Planners  Inc. 

801-22596  Diversified  Financial  Planning 

Inc. 

801-22885  Spectrum  Financial  Consultants 

Inc. 

801-22896  Capital  Synergist  Inc. 

801-23103  Lambeth,  Lorraine  Claudette 

801-23145  Interrex  Financial  Network 

801-23286  Interlake  Financial  Services  Inc. 

801-23323  Schmerman,  Richard  Mark 

801-23325  MD  Advisors  inc 

801-23498  Landes  &  Associates  Inc. 

801-23639  Perreira.  Dominic  Anthony 

801-23677  Shell.  Ellen  Elaine 

801-24020  EWC  Insurance  Services  Inc. 

801-24152  Union  Gooch  &  WagstafT 

801-24182  Hiscox,  T.L.  &  Associates  Inc. 

801-24221  Files,  L.  Burke 

801-24272  Irvine  International  Investments 

Inc. 

801-24358  Michaelis,  Valerie  Ridinger 

801-24391  Proforma  Financial  Corp 

801-24447  Garrett,  Joe  Paul 

801-24501  Oak  Canyon  Enterprizes  Inc. 

801-24622  Johnston.  Marion  Elizabeth 

801-24641  Vinocur.  Brad  Lee 

801-24690  Mitchell.  James  Philip 

801-24830  Davise,  Thomas  Frederic  Jr. 

801-24846  Park  Capital  Management  Corp 

801-25035  McDonald,  Wilfred  John 

801-25037  Wong,  Wallace 

801-25128  Manager  of  Managers  Inc. 

801-25141  Solana  Capital  Management  Inc. 

801-25334  Affiliated  Investment  .Advisors 

Inc. 
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801-25428    Western  Century  Financial 

Services  Inc. 
801-25462    Kestier  Associates  Inc. 
801-25632    Creekside  Associates  Inc. 
801-25754    Bbyd.  Iryin  Alfred 
801-25801    Ford,  AJexMider  Lawton  HI 
801-25844    Kramer.  Gerald  L..  Ltd. 
8m-25845    GaHo.  Robert  M. 
801-25850    Harvey.  Bruce  Douglas 
801-25859    Capital  Management  Network 

Inc. 
801-25881    Friedman  Moon  &  Co.  Inc. 
801-25882    GretenhTHs,  Gerry  Kent 
801-25911    Ameriean  Financial  Planning 

Corp 
801-25912    East  West  Investments  Inc. 
801-26020    Haefce«sinith.  Robert  Franklin 
801-26042     United  Financial  Services  Corp 
801-26166    Frew,  Donald  Ray  Jr. 
801-26354    Herts.  Harry  Hamilton 
801-26426    NeeF.  Jay  Pass  ft  Associates  Inc. 
801-26583    Rnssell.  John  D.  ft  Associates 
801-26587    American  Investment  Advisors 

Inc. 
801-26609    ORvas.  George  Scott 
801-26628    Financial  Investment  Services 

Inc. 
801-26738    Foxwood  Financial  Co 
801-26877    Monroe,  Richard  Emmett 
801-26985    Hutchinson  Financial  Services 

Inc. 
601-27024    Kurihara,  Brian  Haruo 
801-27287    Murray.  Raymond  Andrew 
801-27379    Adler.  Patricia  Murphy 
801-27407    Southwest  Planning  Consultants 

Inc. 
801-27765    Hiram  &  Miyashiro 
801-27829    Portfolio  Strategies  Inc. 
801-27865    Charter  Investment  Management 

Inc. 
BOl-27927     NJoyer,  Terrv  Preston 
801-27955    Reed.  D.Stephen  Co..  Inc. 
801-27993    Romverse  Inc. 
801-28033    Clark.  Richard  G.  Int. 
801-28035    Vendetti.  Michael  Paul 
801-28042    AVT  Financial  Associates 
801-28048    Stenbur;g.  Robert  Michael 
801-282S4    WHson.  Lloyd  G.  Inc. 
801-28366    Ruff  Investments  Inc. 
8B1-28636    Frmme,  Da\id  Gerald 
801-28734    Q  West  hrvestment  Timing 

Strategies 
801-29378    FmanciaJ  Planning  Group 
801-29386    Setts.  John  Maitland 
801-29677    SeweH.  Thomas  Richard 
801-2971 2    Investment  Planners  of  America 
801-29793    Yung.  Joseph  S.  ft  Co 
801-29824    Moonevs  Securities  Inc. 
801-29869    Nordlie.  Robert  Odd 
801-29997    Schtosser.  Michael  Norton 
801-30105    Alaska  Securities  Management 

Inc. 
801-30129    American  Investment 

Counselors  Inc. 
801-30161    Strategic  Tax  ft  Financial 

Planntnjf  Inc. 
801-30202    Scates.  Monty  Timothy 
801-30234    Goodlin  Financial  Inc. 
801-30295    Jackson.  John  Charles 
801-30324    HaHiday  Capital  Partners  Inc. 
801-30448    Eaton,  Robert  Leon  Jr. 
BOl-30655    Serenity  Financial  Services 
801-30857    rnstitute  for  Personal  Economics 

Inc. 
«0i-30903    Quigtev.  John  Loui!< 
81)1-30034    Tasler.  Frank 


JMI 


801-31 124    Investment  Rasenreh  Groop  Inc. 
801-31164    lavioe.  Steven  Gregory 
801-31193    Fmancial  Foundations  toe. 
801-31 3»t    Micbaelis  Assef  Management 
801-31388    Best.  Jeanetfe  Anne 
801-31479    GoWnian,  Alan  Stephen 
801-31494    Shelfenbei^er,  John  Jr. 
801-31576    BtouWen,  fames  Baynard 
801-31599    Stephens,  Edward  Micharf 
801-31 7tJ4    Schramm,  Bert 
801-31751    Lee,  Edward  Juck  Quon 
801-31923    Clingo,  Daniel  Lee 
801-32001    Menini.  Alfred  Emanual 
801-32278    Kettey.  Philip  Sheridan 
801-32289    Beswmer  Capital  Management 
801-32308    Johnson.  Donald  Oscar 
801-32366    Financial  West  Group  Planning 

Corp 
801-325TO    Wifson.  Jean  Pleira 
801-32733    Coles.  Michael  James 
801-32749    Water  Research  Associates 
801-32768     Kristensen.  Tommy  John  Moller 
801-32803    First  American  Equities  Corp 
801-32806    Zvirbulis  ft  Goetz  Tax  ft 

Financial  Mgmt.  Inc. 
801-32968    fevestment  Advisory  Services 

Inc. 
801-32971    Lyons,  Gary  Scott 
801-33011    Kobayashi,  Ray  Hiromu 
801-33038    Green,  Jon  Norman 
801-33089    Pyramid  Financial  Corp 
801-33108    Tharp,  W  i  II  iam  Granison  II 
801-33195    Odesky,  Gerald  Alan 
801-33205    Laughlin,  Jerry  Marion 
801-33206    Ballantyne,  Thomas  Clinton 
801-33256    Erode.  I.C.  Mason  Jr. 
801-33277    Ameritrust  Equities  Inc 
801-33378    Busch  Financial  Group.  Ltd. 
801-33418    Hatfield.  Jean  Williams 
801-33423    Beck.  Arnold  Thomas  Jr. 
801-33481     Postle.  Frederic  Patton 
801-33491    Whitman.  James  Daly 
801-33525    Meade,  Stephen  Alan 
801-33634    Jorgensen,  James  Aleck 
801-33640    Shapiso.  Ansel 
801-33666    La  JoUa  Capital  Management 

Inc. 
801-33706    Hasenstab,  Gary  Martin 
801-33723    Millennium  Capital 

Management  Inc. 
801-33752     Klein.  Stanley  Lewis 
801-33820    Independent  American 

Financial  Services.  Inc. 
801-33826    Rogers,  Michael  William 
801-33896    Dorner,  Jim  ft  Associates 
801-33903    Schneider,  Frank  Joseph 
801-33912    Equitrust  Resources  Co 
801-33983    BW  ft  Associates 
801-34138    Mission  110  Inc. 
801-342t)O    Recorp  Partners  Inc. 
801-34242    Parswil,  Rene  Andre 
801-34263     Eurogoid  Exchange,  Ltd 
801-34299    Lansill.  Clay  Burt 
801-34433    Gholson.  Richard  Michael 
801-34525    Real  Asset  Miinageraent 

Advisors  Inc. 
801-34588    Cferfc.  George  Douglas 
801-34614    Smith.  Martin  C. 
801-34646    Pblcyn.  Rebecca  Ann 
801-34672    Wendt.  Alvin  Edward  ^ 

801-34896    Kestfer.  Bemie  Anthony 
801-34848    WHstm.  Ronald  Edward 
801-34975     Kilikauskas,  Andrew 
801-35009    Olmstead.  James  Alan 
801-35114    Sands.  Daniel  Arthur 
801-35372    CU  First  Seirurities  Inc. 


801-35434  Boger.  Gordon  Si Iberman 

801-35559  RDS  Investment  Management 

Inc. 

801-35597  Rideau.  I.C.  Securities  lac 

801-35623  TS  Financial  Services  Inc. 

801-35626  Nakata.  Keith  Akio 

801-35664  Star  Group  International  Inc. 

801-35686  CarrolL  )miathan  Pitts 

801-35945  Webb,  Jack  Donald  Eugene 

801-36147  Almond.  David  Lee 

801-36299  Luongo,  J.M.  Inc. 

801-36388  Fisher.  Pauf  James 

801-36958  Argus  Pension  Advisors  Inc. 

801-36971  Small.  Cetia  Marie 

801-37018  Robinson.  Allen  Ray 

801-37021  Harris.  Richard  Dyas  Jr. 

801-37131  Zures  Co.  Fkaanckal  &  Insurance 

Services 

801-37195  Pinedo.  Mario  Edward 

8.01-37259  Wolin,  William  Douglas 

801-37270  Sippl,  Thomas  Lee 

801-37289  Schwartz,  Ci&ert  Bruce 

801-37601  Athena  Sports  Management  Inc. 

801-37671  Rirdan.  Daniel 

801-37734  Westfield  Consultants  Croup 

801-37800  Rippe.  Clarence  Francis 

801-38022  PaBBlli.  Roy  Louis 

801-38091  Bowles,  Howard  Ga>' 

801-38146  ComtBerciai  Financial  Capital 

Group  Inc. 

801-381 98  Denaii  Capital  MaHagement  Inc 

801-38236  IngersoU  ft  Associates  Inc 

801-38418  Municipal  Govermnent 

Investment  Associates  Inc. 

801-38482  Macy  ft  Co 

801-38487  Strategic  Property  Investments 

Inc. 

801-38548  Russell.  Dale  Marland 

801-38600  Vestar  Development  Co. 

801-38737  Sobol,  Davii  Loeb 

801-38786  Stone  Capital  Management  Inc. 

801-39087  Robertson,  Donn  John  Jr. 

801-39238  Atrius  Capital  Management  Inc 

801-39842  DeGreef,  Jules  Anthony 

801-401 10  Johnsen.  Ansa  Calbgheropoulou 

801-40170  Sansei  Insurance  &  Financial 

Services 

Foreign 

801-16387  Caldwell,  John  Spencer  Jr. 

801-17653  Btexmari  Partners 

801-22807  Morley,.  Geoffrey  ft  Partners, 
Ltd. 

801-23156  Crondall  Investment  Advisers,^     . 

Ud. 

801-26656  Kim.  Caroline  Young 

801-28994  Arbuthnot  Covonunent 

Securities 

801-31176  Panel.  Raymond  Pierre  B. 

801-32078  Hulan.  Godfrey  Carl 

801-32171  Khalil.TarekFehmi 

801-33975  Castle  Caim  Fund  Managers. 

Ltd. 

801-35028  Stons,  PameteRenee 

801-36402  Vrsconfi.  James  Anthony 

801-36848  P»R  Holdings.  SA 

801-36849  Pahler.  Robert 
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Consolidated  Tape  Association;  Notice 
of  Filing  and  Immediate  EffecOvene^ss 
of  Sixteenth  Charges  An>endment  to 
the  Restated  Consolidated  Tape 
Association  Plan 

November  23, 1994. 

Pursuant  to  Rule  llAa3-2  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
November  18. 1994,  the  Consolidated 
Tap  Association  ("CTA")  and 
Consolidated  Quotation  ("CQ")  Plan 
Participants  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  amendments 
to  the  Restated  CTA  Plan  increasing 
CTA  charges  to  ticker  subscribers.  The 
new  rates  are  effective  as  of  January  1, 
1995. 

CTA/CQ  has  designated  the  proposals 
as  changing  a  charge  collected  on  behalf 
of  all  the  participants,  permitting  them 
to  become  efiiective  upon  filing, 
pursuant  to  the  terms  of  Rule  llAaS- 
2(c)(3)(i)  under  the  Act.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  amendments. 

I.  Description  and  Puq>ose  of  the 
Amendmento 

The  purpose  of  the  amendment  is  to 
recover  the  ticker  network  expense 
increases  that  common  carriers  have 
recently  imposed  on  the  CTA  Plan 
Participants.  The  present  fees  of  $110.00 
per  connection  for  Network  A  and 
Network  B  have  been  in  effect  since 
1985.  Since  1985,  each  of  the  Networks 
has  absorbed  a  number  of  increases  in 
common  carrier  costs.  The  most  recent 
increases  effected  in  August  1994, 
however,  were  significant  and  CTA  has 
determined  to  pass  the  increased  costs 
along  to  customers.  Effective  January  1, 
1995,  Network  A  charges  will  increase 
to  $160.00  ftir  those  subscribers  in  the 
continental  USA  that  are  serviced  via 
the  AT&T  terrestrial  network  that  Dow 
Jones  manages  for  the  CTA  Plan 
Participants  and  to  existing  customers 
located  in  Montreal  and  Toronto;  the  fee 
for  all  other  locations  in  Canada  wiU  be 
based  on  the  cost  of  delivering  the  ticker 
signal  to  the  subscriber.  Rates  for 
siibscribers  located  south  of  Chambers 
Street  in  New  York  City,  where  facilities 
are  leased  from  NYNEX,  and  for 
customers  presently  rec^ving  the  signal 
via  satelUte.  remain  unchanged. 
Network  B  charges  will  increase  to 
$130.00  per  imit,  effective  January  1, 
1995,  for  all  customers  presently 
receiving  service  in  the  continental  USA 
and  Toronto,  Canada,  including 
subscribers  m  dovimtown  New  York  Qty 


and  those  currently  receiving  the  ticker 
signal  via  sateUite;  the  fee  for  all  other 
locations  in  Canada  will  be  based  on  the 
cost  of  deUvering  the  ticker  to  the 
subscriber. 

n.  Solicitation  of  Comments 

Rule  llAa-3(c)(3)  under  the  Act 
provides  that  the  proposed  amendment 
may  be  put  into  effect  upon  filing  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the 
amendments  by  Commission  order 
pursuant  to  Rule  llAa3-2(c)  (2),  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  ptirposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtmaents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifdi  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
ameixlments,  all  written  statements 
v«th  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CTA/CQ.  All 
submission  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  21, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.' 

lonathan  G.  KatE, 

Secretary.  • 

IFR  Doc.  94-29463  Filed  11-29-94;  8:45  am) 
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[Release  No.  34-34M9;  File  fto.  SR-CBOE- 
94-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  No.  1  to 
the  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  kic 
Relating  to  Permanent  Approval  of  the 
Modified  Trading  System  Pilot 
Program 

November  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  21, 1994, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  widi 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Exchange  filed  Amendment  No.  1  to  the 
proposal  on  November  14, 1994.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  fi-om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  requesting  permanent 
approval  of  its  Modified  Trading  System 
pilot  program  ("MTS  Pilot  Program ").2 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

n.  Self-Regulatory  Oi^anizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


17  CFR  20O.3O-3(a)(27)  (1989). 


'  In  Amendment  No.  1 .  the  Exchange  requestod 
permanent  approval  of  the  Modified  Trading 
System  pilot  program,  rather  than  a  one-year 
extension  as  originally  proposed.  See  Lcner  from 
Arthur  Roinstein,  Attorney.  CBOE,  to  Brad  Ritler, 
Senior  Counsel,  Office  of  Market  Supervision, 
Division  of  Market  Regulation,  CommissioB,  dated 
Novemlier  14.  1994. 

'Id. 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  obtain  permanent  approval 
of  the  Exchange's  MTS  Pilot  Program.3 
Under  Exchange  Rule  8.80(a),  the  MTS 
Pilot  Program  has  been  authorized  by 
the  Commission  to  operate  through 
November  30, 1994.*  The  proposed  rule 
change  would  amend  Exchange  rule 
8.80(a)  to  delete  the  expiration  date  for 
the  MTS  Pilot  Program  that  is  contained 
in  the  rule. 

The  Exchange's  MTS  Pilot  Program 
permits  the  CBOE  to  assign  a  Designated 
Primary  Market  Maker  ("DPM")  for 
options  classes  traded  at  the  Exchange. 
A  DPM  is  a  CBOE  member  who 
functions  in  assigned  securities  as 
market-maker,  floor  broker,  and  order 
book  official.* 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act.  in  particular,  in  that  it  is 
designed  to  perfect  the  mechanism  of  a 
free  and  open  market.  Specifically,  the 
CBOE  believes  that  the  proposed  rule 
change  will  continue  the  operation  of  a 
trading  system  that,  in  accordance  with 
Section  llA(a)(l)(C)(i)  of  the  Act.^ 
assures  the  economic  and  efficient 
execution  of  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  doe^  lot  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 


'The  Pilot  Program  was  originally  approved  by 
the  Commission  in  1987  as  a  two-year  pilot 
program.  See  Securities  Exchange  Act  Release  No. 
24934  (September  22.  1987).  52  FR  36122 
(September  29. 1987)  ("Exchange  Act  Release  No. 
24934").  The  MTS  Pilot  Program  was  subsequently 
extended  through  November  30. 1994.  See 
Securities  Exchange  Act  Release  Nos.  27167 
(August  22.  1989).  54  FR  35960  (August  30.  1989) 
(extending  the  MTS  Pilot  Program  until  September 
22.  1991);  29935  (November  13.  1991),  56  FR  58595 
(November  20. 1991)  (extending  the  MTS  Pilot 
Program  until  September  22.  1993)  ("Exchange  Act 
Release  No.  29935'):  and  33430  (January  5.  1994). 
59  FR  1976  (January  13.  1994)  (extending  the  MTS 
Pilot  Program  through  November  30.  1994) 
("Exchange  Act  Release  No.  33430). 

•  See  Exchange  Act  Release  No.  33430.  supn  note 
1. 

'Specifically,  the  Commission  notes  that  in 
addition  to  the  normal  obligations  of  a  market 
maker,  the  DPM  assumes  additional  obligations 
designed  to  strengthen  the  market  making  in  the 
designated  options  class,  such  as:  (1)  Assuring  that, 
dissemituted  market  quotations  are  accurate:  (2) 
being  present  at  the  trading  post  throughout  every 
business  day:  (3)  resolving  trading  disputes,  subject 
to  Floor  Official  review:  and  (4)  participating  at  all 
times  in  any  automated  execution  system  which 
may  be  open  in  appointed  options  classes.  See 
Exchange  Rule  8.80(c). 

•15  U.S.C.  «78k-l(a)(l)(C)(i)  (1990). 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sections  6(b)(5)  ^  and 
llA  8  thereunder.  Specifically,  the 
Commission  concludes  that 
permanently  approving  the  MTS  Pilot 
Program  will  contribute  to  the 
protection  of  investors  and  to  the 
Exchange's  ability  to  provide  fair  and 
orderly  markets  in  new  options 
products. 

The  Commission  notes  that  prior  to 
the  last  extension  of  the  MTS  Pilot 
Program,  the  CBOE  was  required  to 
submit  a  report  discussing  various 
aspects  of  the  pilot  program  ("1993  MTS 
Report").^  The  findings  contained  in  the 
1993  MTS  Report  were  as  follows:  (1) 
No  complaints  had  been  lodged  with  the 
Exchange  concerning  the  operation  of 
the  MTS  Pilot  Program;  (2)  no 
disciplinary  of  performance  action  had 
been  taken  against  any  Exchange   . 
member  due  to  the  operation  of  the  pilot 
program;  (3)  since  its  inception,  use  of 
the  pilot  program  by  members  had 
consistently  increased  in  terms  of  the 
number  of  DPMs,  the  number  of  options 
classes  assigned  to  DPMs,  and  the 
aggregate  average  daily  trading  volume 
associated  with  options  classes  assigned 
to  DPMs'  and  (4)  objective  and 
subjective  evaluations  had  shown  that 
DPMs  were  consistently  ranked  at  the 
high  end  of  the  scale  in  terms  of  depth 
of  markets,  price  continuity,  and  width 
of  bid/ask  spreads,  in  assigned  options 
classes. lo  In  granting  the  last  extension 
of  the  MTS  Pilot  Program,  the 
Commission  also  stated  that  before  the 
MTS  Pilot  Program  would  be 
permanently  approved  or  further 
extended,  the  CBOE  would  be  required 


M5U.S.C.  S78f(b)(5)(1982). 

M5U.S.C.  §78k-l(1982). 

•See  Exchange  Act  Release  No.  29935.  supra  note 

'"See  Exchange  Act  Release  No.  33430.  supra 
note  1. 


to  update  the  1993  MTS  Report 
highlighting  any  material  developments 
during  the  extension  of  the  pilot 
program  ("1994  MTS  Report")."  The 
Commission  notes  that  the  Exchange 
has  submitted  the  1994  MTS  Report  as 
part  of  this  proposed  rule  change  and 
that  the  1994  MTS  Report  contains  no 
material  changes  from  the  findings 
reported  in  the  1993  MTS  Report. 

Based  on  the  representations  made  by 
the  Exchange  in  the  1994  MTS  Report, 
the  Commission  concludes  that  the  MTS 
Pilot  Program  has  contributed  to  the 
protection  of  investors  and  to  the 
Exchange's  ability  to  provide  fair  and 
orderly  markets  in  new  options 
products.  Additionally,  the  growth  in 
the  use  of  the  MTS  Pilot  Program  as 
represented  by  the  CBOE,  combined 
with  the  Exchange's  findings  that 
options  classes  assigned  to  DPMs, 
relative  to  other  options  classes,  rate 
high  in  the  quality  of  their  markets  (e.g., 
depth  of  the  markets  and  which  of  bid/ 
ask  spreads),  leads  the  Commission  to 
conclude  that  the  MTS  Pilot  Program  is 
beneficial  for  investors  and  will 
promote  fair  and  orderly  markets  for 
options  classes.  Accordingly,  for  the 
reasons  stated  herein,  for  the  reasons 
articulated  in  the  Commission's  order 
establishing  the  MTS  Pilot  Program,i2 
and  because  of  the  success  of  the  pilot 
program  since  its  inception  (as 
represented  by  the  Exchange  in  the  1994 
MTS  Report),  the  Commission  believes 
that  granting  permanent  approval  of  the 
MTS  Pilot  Program  at  this  time  is 
appropriate. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register  in  order 
to  permit  the  iminterrupted 
continuation  of  the  Modified  Trading 
System.  As  set  forth  in  the  1994  MTS 
Report,  the  CBOE  has  represented  that 
no  adverse  comments  have  been 
received  and  no  problems  have  arisen  in 
connection  writh  the  operation  of  the 
MTS  Pilot  Program  since  its  inception. 
Furthermore,  the  Commission  has  not 
received  any  comments  opposing  the 
MTS  Pilot  Program  or  otherwise 
indicating  that  the  MTS  Pilot  Program  is 
operating  other  than  as  originally 
intended.  Accordingly,  the  Commission 
believes  it  is  consistent  with  Sections 
6(b)(5),  1 1  A,  and  19(b)(2)  of  the  Act  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 


rv.  SoUcttatitn  of  Coiniiieiits 

IntereslAd  pwsons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  and  Amendment  No.  1  thereto. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Filth  Street,  N.W., 
Washington,  D.Q  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
writh  respect  to  the.proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  nay  be  mtfabeld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Secticm,  450  Fifth  Street,  N.W., 
Washingtmi,  D.C.  Q^ies  of  such  filing 
will  also  be  availaUe  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-36  and  should  be 
submitted  by  December  21,  1994. 
.    It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-94- 
36),  as  amended,  is  b«reby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'* 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  94-29417  Filed  11-29-94;  8:45  am) 
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Self-Regutatory  Organizations;  Notice 
Regarding  OutstartcKng  AppHcattons 
for  Unlisted  Trading  Privileges 

November  23, 1994. 

The  recently  enacted  Unlisted 
Trading  Privileges  Act  of  1994  ("Act"), 
Public  Law  103-389  (codified  as    - 
amended  at  15  U.S.C  781  (f)  (1)  to  (3) 
(1988)),  which  became  effective  on 
Octob»er  22, 1994,  authorizes  any 
national  securities  exchange  to  extend 
unlisted  trading  privileges  to  any 
security  that  is  listed  and  registered  on 
a  national  securities  exchange, 
otherwise  r^stered  piusuant  to  Section 
12(g)  of  the  Securities-Exchange  Act  of 
1934,  or  exempt  from  registration,  all  in 
accordance  with  the  requirements  and 
limitations  of  the  Act  and  the  rules 
thereunder.  >  Prior  to  the  amendment. 


exchanges  were  required  to  apply  to  the 

Securities  and  Exchange  Commission 
("Commission")  and  receive  approval 
from  the  Commission  before  extending 
unlisted  trading  privileges  to  any 
security.  The  Act  diminated  these 
requirements. 

As  a  result,  any  national  securities 
exchange  that  has  previously  applied  to 
the  Commission  for  approval  of  unlisted 
trading  privileges  in  any  security  may 
extend  unlisted  trading  privileges  to 
such  security  in  accordance  with  the 
terms  of  the  Act,  notwithstanding  that 
the  Commission  has  yet  to  approve  the 
exchange's  outstanding  application.^ 
Accordingly,  the  Commission  is 
publishing  this  notice  to  inform 
interested  persons  that  no  birther 
Commission  action  on  these 
applications  is  necessary.  For  frirther 
information,  interested  persons  may 
contact  Glen  P.  Barr^itine,  202/ 
942.0145,  Senior  Counsel.  Office  of 
Market  Supervision,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  Mail  Stop  5-1,  450  Fifth 
Street,  N.W.,  Washington  D.C  20549. 

For  the  Conunission,  by  the  Division  of 
Market  RegulatioB,  purmiant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-29464  Filed  11-29-94;  8:45  am) 

BiuiNG  cooe  80ie-01-M 

[Rel.  No.  IC-20727;  812-8M8) 

Investors  Life  Insurance  Company  of 
North  America,  et  aL 

November  22. 1994. 

AGENCY:  U.S.  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

exemption  imder  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Investors  Life  Insurance 
Company  of  North  America 
("Investors")  and  its  two  separate 


"W. 

»2  See  Exchange  Act  Release  No.  24934.  supra 
note  1. 


"  15  U.S.C.  |78s(b)(2)  («82). 
'<  17  CFR  20D.30-3(a)(1?)  (1993). 
'  The  Act  initially  requires  a  national  securities 
exchange  to  wait  until  the  third  day  of  trading 


before  extending  unlisted  trading  privileges  to  any 
security  that  is  listed  and  registered  on  annihfr 
national  wcuriLies  exchange  and  is  tiie  su^ect  of  an 
initiaJ  public  offering.  The  Act  dir«cts  the  Securities 
and  Exchange  Conunission,  bowever,  to  prescribe, 
before  April  21, 1995,  tile  permanent  period,  if  any. 
that  exchanges«iu8t  observe  beisre  extending 
unlisted  trading  privileges  toany  such  securities. 

'The  Commission  has  prevtouttly  put>tished 
notice  of  certain  of  these  outstanding  applications'. ' 
See  Securities  Exchange  Act  Retaase  Ho.  34787 
(October  4. 1904);  Release  No  34788  (October  4. 
1994):  Release  No.  34789  (October  4,  1994);  Release 
No.  34794  (October  5, 1994);  Release  No.  34795 
(October  5, 1994):  Release  No.  34796  (October  5. 
1994);  Release  No.  34797  (October  5,  1994);  Release 
No.  34816  (October  7. 1994);  Release  No.  34824 
(October  12. 1994);  Release  No.  34863  (October  19, 
1994). 


accounts,  Investws  Life  faistuance 
Company  of  North  America — CJGNA 
Separate  Account  I  ("Account  1")  and 
Investors  Life  Insurance  Company  of 
North  America— INA/Putnam  Separate 
Account  ("INA/Putnam  Account"). 
(Investors,  Account  I,  and  INA/Putnam 
Account  shall  be  referred  to  herein 
collectively  as  the  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  26(b)  of  the 
1940  Act  approving  proposed 
substitution  of  portfoUo  shares;  order 
requested  under  Sections  6(c)  and  17(b) 
of  the  1940  Act  to  the  extent  that  the 
proposed  substitution  may  involve 
transactions  prohibited  by  Section  17(a) 
ofthe  1940  Act 

SUMMARY  Of  APPLICATION:  The 
Applicants  seek  an  order  permitting  the 
substitution  (the  'Substitution")  of 
shares  of  each  ofthe  portfolios  ofthe 
CIGNA  Annuity  Funds  Group  for  diares 
of  corresponding  portfolios  of  Putnam 
Capital  Manager  Trust.  The  Applicants 
also  seek  an  order  permitting  the 
purchase  and  sale  of  securities  between 
afRIiates  in  connection  with  the 
Substitution. 

FIUNG  DATES:  The  Application  was  filed 
initially  on  March  22, 1994.  An 
amended  and  restated  application  was 
filed  on  October  24, 1994. 

HEARING  OR  NOTIflCATKM  Of  HEARV4G:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  Secretary  of  the 
Commission  and  serving  the  Applicants 
with  copies  ofthe  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Qnnmission  by  5-30 
p.m.  on  December  19, 1994,  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or,  for  lavtryers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington.  D.C.  20549. 
Applicants,  Investors  Life  Insurance 
Company  of  North  America,  701  Brazos 
Street,  Austin,  Texas  78701,  Attention: 
TheodoreA.  Fleron.  General  Counsel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  at  (202)  942- 
0670,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 

SUPPLEMENTARY  WFORMATtON:  The 
following  is  a  simunary  of  the 
application.  The  complete  application  is 


JMI 
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available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations  and 
Statements 

1.  Investors  is  a  stock  life  insurance 
company  which  was  organized  under 
the  laws  of  the  Commonwealth  of 
Pennsylvania  in  1963.  Investors 
changed  its  state  of  domicile  to  the  State 
of  Washington  in  1992. 

2.  In  September  1982,  Investors 
established  Accoimt  I  as  a  separate 
investment  account  to  fund  certain 
flexible  premiimi  and  single  premium 
variable  annuity  policies  (the  "Account 
I  Policies").  Account  I  is  organized  and 
registered  imder  the  1940  Act  as  a  unit 
investment  trust.  Account  I  currently 
has  five  divisions,  each  of  which  invests 
exclusively  in  shares  of  a  designated 
portfoUo  of  the  CIGNA  Annuity  Fimds 
Group  (the  "CIGNA  Funds").*  Each 
such  division  contains  two 
subdivisions,  one  for  the  allocation  of 
tax  qualified  and  one  for  non-tax 
qualified  net  payments  made  under 
variable  Annuity  contracts. 

3.  The  underlying  investment  vehicle 
for  Account  I  is  "the  CIGNA  Funds,  a 
Massachusetts  business  trust  organized 
on  April  10, 1985,  which  is  registered 
imder  the  1940  Act  as  an  open-end 
management  company  of  the  series  type. 

-  The  CIGNA  Funds  currently  consist  of 
five  portfolios,  each  with  its  own 
investment  objectives  and  investment 
portfoho.  Before  November  29, 1993,  the 
investment  adviser  to  the  five  portfohos 
of  the  CIGNA  Funds  was  CIGNA 
Investments.  Inc.  ("CII").  a  subsidiary  of 
QGNA  Corporation. 

4.  In  June  1980,  the  Investors 
estabUshed  INA/Putnam  Account  as  a 
separate  investment  account  to  fund 
certain  single  premium  variable  annuity 
policies  (the  "INA/Putnam  Policies"). 
The  INA/Putnam  Account  is  organized 
and  registered  under  the  1940  Act  as  a 
unit  investment  trust.  The  INA/Putnam 
Account  initially  had  five  divisions, 
each  of  which  invested  exclusively  in 
shares  of  one  of  the  following  mutual 
funds  (collectively,  the  "Putnam 
Funds"):  Putnam  Income  Fimd;  Putnam 
High  Yield  Trust;  Putnam  Equity 
Income  Fund  (formerly  known  as 
Putnam  Strategic  Income  Trust  and 
Putnam  Option  hicome  Trust);  Putnam 
Daily  Dividend  Trust;  and  Putnam 
Investors  Fund.  Eac'  division  of  the 
INA/Putnam  Account  contained  two 


'  Before  October  1985.  the  underlying  funding 
vehicle  for  Account  I  was  the  CIGNA  Annuity 
Fund.  Inc.  On  October  16. 1985.  the  QGNA  Funds 
acquired  the  assets  and  liabilities  of  QGNA 
-  Annuity  Fund,  Inc.,  pursuant  to  an  Agreement  and 
Plan  of  Reorganization  which  had  been  approved  by 
the  shareholders  of  QGNA  Annuity  Fund.  Inc. 


subdivisions,  one  for  the  allocation  of 
tax  quaUfied  and  one  for  the  allocation 
of  non-tax  qualified  net  payments  made 
under  variable  annuity  contracts. 
Putnam  Investment  Management,  Inc. 
("Putnam")  currently  serves  as 
investment  adviser  to  the  Putnam 
Funds. 

5.  Following  the  issuance  of  Revenue 
Ruling  81-225  by  the  Internal  Revenue 
Service  on  September  25, 1981, 
Investors  discontinued  offering  the  INA/ 
Putnam  PoUcies.2  For  owners  of  INA/ 
Putnam  Pohcies  issued  prior  to  Revenue 
Ruling  81-225  who  were  adversely 
affected  by  that  Revenue  Ruling. 
Investors  added  an  additional  division 
to  the  INA/Putnam  Account,  for  which 
the  underlying  investment  vehicle  is  the 
CIGNA  Funds.  Those  INA/Putnam 
Policy  owners  were  able  to  transfer 
contract  values  from  the  Putnam  Fimds 
to  the  CIGNA  Funds.  The  CIGNA  Funds 
initially  offered  a  money  market  option 
(the  "CIGNA  Annuity  Money  Market 
Fund");  subsequently,  the  investment 
options  were  expanded  to  include  the 
CIGNA  Annuity  Income  Fund  and  the 
CIGNA  Annuity  Equity  Fund  as  well.' 
The  Putnam  Funds  have  remained 
available  under  INA/Putnam  Contracts 
issued  prior  to  the  cut-off  dates 
described  in  Revenue  Ruling  81-225. 
Accordingly,  there  currently  are  eight 
divisions  of  the  INA/Putnam  Account. 

6.  In  July  1993,  CII  advised  the  Board 
of  Trustees  of  the  CIGNA  Funds  that 
CIGNA  Corporation  and  its  subsidiaries 
intended  to  redirect  resources  away 
from  the  active  management  of  equity 
securities  and  concentrate  their  equity 
management  activities  in  indexing 
strategies.  Accordingly.  CII  indicated  to 
the  Board  of  Trustees  of  the  CIGNA 
Funds  and  to  Investors  that  it  would  be 
unwilling  to  continue  to  serve  as 
investment  adviser  to  any  of  the  CIGNA 
Funds  on  a  long-term  basis.  CII  also 
indicated  that  it  would  work  with 
Investors  to  identify  and  implement  a 
successor  arrangement. 

7.  Following  discussions  with  several 
major  mutual  fund  groups,  Investors 
and  CII  determined  that  Putnam  Capital 
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'  Revenue  Ruling  81-225  pertains  to  variable 
annuity  contracts  offered  through  insurance 
company  sep>arate  accounts  holding  shares  of 
mutual  funds  which  also  offer  their  shares  to  the 
public.  Revenue  Ruling  81-225  questioned  the  tax 
treatment  of  variable  annuity  contracts  when  tha 
underlying  mutual  funds  are  not  managed  by  the 
issuing  company  or  an  affiliate,  or  when  the 
policyholder  may  initially  allocate,  and 
subsequently  reallocate,  the  contract  values  among 
several  underlying  funds. 

'As  indicated  above,  the  CIGNA  Funds  currently 
consist  of  five  portfolios.  However,  shares  of  two  of 
those  five  portfolios  (the  CIGNA  Annuity  Growth 
and  Income  Fund  and  the  CIGNA  Annuity 
Aggressive  Equity  Fund)  have  not  been  made 
available  to  owners  of  the  INA/Putnam  Policies. 


Manager  Trust  (the  "PCM  Funds")  and 
Putnam  would  provide  a  means  for  the 
orderly  withdrawal  of  CII's  investment 
advisory  services  in  fight  of:  (i)  The 
willingness  of  Putnam  to  provide 
interim  advisory  services  to  the  CIGNA 
Equity  Funds;  (ii)  the  availability  of 
funds  which  offer  investment  objectives 
similar  to  those  provided  by  each  series 
of  the  CIGNA  fimds;  and  (iii)  the 
availability  of  a  current  PCM  Funds 
registration  for  funds  which  could  be 
substituted  for  the  CIGNA  Funds  as  the 
underlying  investment  vehicle  for 
variable  annuity  contracts  sponsored  by 
Investors.* 

8.  On  November  29, 1993,  the  board 
of  trustees  of  the  CIGNA  Funds,  acting 
on  the  advice  of  CD.  terminated  the 
appointment  of  CII  as  investment 
adviser  to  the  CIGNA  Annuity  Equity 
Fund,  the  CIGNA  Annuity  Growth  and 
Income  Fund  and  the  CIGNA  Annuity 
Aggressive  Equity  Fund  (the  "CIGNA 
Equity  Funds").  Concurrently,  the  board 
of  trustees  appointed  Putnam  as  the 
investment  adviser  to  the  CIGNA  Equity 
Funds,  effective  as  of  November  30, 
1993.  The  investment  advisory 
agreement  between  the  CIGNA  Funds 
and  Putnam  is  substantially  the  same  as 
the  agreement  between  the  CIGNA 
funds  and  CII,  except  with  respect  to  the 
provisions  of  certain  administrative 
services.'  On  March  8. 1994.  the 
shareholders  of  the  CIGNA  Equity 
Funds  approved  the  investment 
advisory  agreement  between  Putnam 
and  the  CIGNA  Equity  Fimds. 

9.  The  PCM  Funds  are  registered 
under  the  1940  Act  as  an  open-end 
management  company  of  the  series  type. 
The  PCM  Funds  currently  consist  of 
nine  portfolios,  each  with  its  own 
investment  objectives  and  investment 
portfolio.  The  proposed  substitution 
would  utilize  four  of  the  portfolios  of 
the  PCM  Funds  with  respect  to  Account 
I  Policies  and  three  of  the  portfolios 


*  Putnam  currently  serves  as  investment  advisor 
to  the  Putnam  Funds  (which  serve  as  underlying 
investment  options  for  the  INA/Putnam  Acrount)  as 
well  as  the  investment  advisor  to  the  PC.M  Funds. 
The  PCM  Funds  are  structured  to  satisfy  the 
requiremenu  of  Section  817(h)  of  the  Internal 
Revenue  Code.  Since  the  Putnam  Funds  are  not  so 
structured,  they  are  not  appropriate  for  the 
purposes  of  the  Substitution. 

*CII  was  retained  to  provide  administrative 
services  to  the  QGNA  Equity  Funds,  pending  the 
effectiveness  of  the  proposed  substitution.  QI 
continues  to  act  as  investment  advisor  to  the  CIGNA 
Annuity  Money  Market  Fund  and  the  QGNA 
Annuity  Income  Fund.  Putnam  receives  an 
investment  advisory  fee  calculated  at  the  same 
annual  rate  as  the  fee  previously  paid  to  CII  for  the 
QGNA  Equity  Funds.  CD  continues  to  receive 
reimbursement  for  a  portion  of  its  expenses 
associated  with  the  administration  of  the  QGNA 
Equity  Funds.  These  fees  remain  subject  to 
reduction  under  expense  waiver  or  reimbursement 
arrangements. 


with  respect  to  the  INA/Putnam 
Policies. 

10.  Investors  proposes  to  substitute 
shares  of  the  QGNA  Funds  for  shares  of 
the  PCM  Funds  on  the  following  basis. 

•  As  of  the  effective  date  of  the 
Substitution,  shares  of  CIGNA  Annuity 
Money  Market  Fund  would  be 
redeemed  by  Investors.  On  the  same 
day.  Investors  would  use  the  proceeds 
to  purchase  the  appropriate  number  of 
shares  of  the  PCM  Money  Market  Fund. 

•  As  of  the  effective  date  of  the 
Substitution,  shares  of  CIGNA  Annuity 
Income  Fund  would  be  redeemed  by 
Investors.  On  the  same  day.  Investors 
would  use  the  proceeds  to  purchase  the 
appropriate  number  of  shares  of  PCM 
U.S.  Government  and  High  Quality 
Bond  Fund. 

•  As  of  the  effective  date  of  the 
Substitution,  shares  of  CIGNA  Annuity 
Equity  Fund  would  be  redeemed  by 
Investors.  On  the  same  day,  Investors  • 
would  use  the  proceeds  to  purchase  the 
appropriate  number  of  shares  of  the 
PCM  Growth  and  Income  Fimd. 

•  As  of  the  effective  date  of  the 
Substitution,  shares  of  CIGNA  Annuity 
Growth  and  Income  Fimd  would  be 
redeemed  by  Investors.  On  the  same 
day.  Investors  would  use  the  proceeds 
to  purchase  the  appropriate  number  of 
shares  of  PCM  Growth  and  Income 
Fund. 

•  As  of  the  effective  date  of  the 
Substitution,  shares  of  CIGNA  /Vnnuity 
Aggressive  Equity  Fund  would  be 
redeemed  by  Investors.  On  the  same 
day,  Investors  would  use  the  proceeds 
to  purchase  the  appropriate  number  of 
shares  of  PCM  Voyager  Fund. 

11.  The  Substitution  would  take  place 
at  relative  net  asset  values  of  the  CIGNA 
Funds  and  the  PCM  Funds,  with  no 
change  in  the  amount  of  any 
pohcyholder's  account  value  under 
either  the  Account  I  or  the  INA/Pumam 
Policies. 

12.  It  is  expected  that  the  CIGNA 
Funds  will  incur  brokerage  fees  and 
expenses  in  connection  with  the 
redemption  by  Investors  of  the  shares  of 
the  CIGNA  Funds.  These  expenses 
would  be  charged  to  the  applicable 
portfolio  of  the  CIGNA  Funds.  To 
alleviate  the  potential  impact  of  such 
brokerage  fees  and  expenses  upon  the 
CIGNA  Funds,  CH  and  the  CIGNA 
Funds  have  proposed  to  Investors  that 
the  redemption  of  the  shares  of  the 
CIGNA  Fimds  be  accompfished.  in  part, 
by  "in  kind"  payments.  Under  the 
proposal,  the  CIGNA  Funds  would 
transfer  to  Investors  cash  and/or 
securities  held  by  the  CIGNA  Funds  at 
the  effective  date  of  the  Substitution, 
and  Investors  would  use  such  cash  and/ 
or  securities  to  purchase  shares  of  the 
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applicable  portfoho  of  the  PCM  Funds. 
Investors  has  indicated  that  it  would  be 
agreeable  to  the  "in  kind"  aspect  of  the 
proposal,  on  the  conditions  that:  (i)  The 
CIGNA  Funds  identify  prior  to  the 
effective  date  of  the  Substitution  the 
securities  to  be  included  in  the  "in 
kind"  transfer:  and  (ii)  the  PCM  Funds 
and  Putnam,  in  its  capacity  as 
investment  adviser  to  the  PCM  Funds, 
agree  to  accept  the  securities  so 
identified  in  payment  for  the  purchase 
by  Investors  of  shares  of  PCM  Funds  to 
effectuate  the  Substitution.  The 
valuation  of  any  "in  kind"  transfers  will 
be  on  a  basis  consistent  with  the 
valuation  of  the  assets  of  the  CIGNA 
Funds  and  the  normal  valuation 
procedures  of  the  PCM  Funds. 

13.  Follovkdng  the  Substitution,  the 
fees  and  expenses  imposed  by  Investors 
under  the  Account  I  PoUcies  and  the 
INA/Putnam  Pohcies  would  remain  the 
same  as  currently  in  effect.  In  addition, 
the  Substitution  would  not  impose  any 
federal  income  tax  liability  on  owners  of 
Account  I  Pohcies  or  INA/Putnam 
Pohcies. 

14.  Following  the  Substitution, 
Account  I  Policy  owners  would  have  the 
right  to  transfer  account  values  among 
the  divisions  of  Accoimt  I  for  which  the 
four  PCM  Funds  described  above  serve 
as  the  underlying  investment  vehicle. 
INA/Putnam  Policy  owners  would  have 
the  right  to  transfer  account  values 
among  the  divisions  of  the  INA/Putnam 
Account  for  which  three  PCM  funds  (the 
PCM  Money  Market  Fund,  the  PCM  U.S. 
Government  High  Quality  Bond  Fund, 
and  the  PCM  Growth  and  Income  Fund) 
serve  as  the  underlying  investment 
vehicles.  In  addition.  INA/Putnam 
Policy  owners  who  currently  utilize  one 
or  more  of  the  Putnam  Funds  as  their 
underlying  investment  vehicle(s)  would 
be  able  to  transfer  such  values  amongst 
the  PCM  Money  Market  Fund,  the  PCM 
U.S.  Government  and  High  Quahty 
Bond  Fund,  and  the  PCM  Growth  and 
Income  Fund.  The  current  provisions  of 
the  INA/Putnam  Policies  which  prevent 
a  policyholder  who  transfers  values 
from  the  Putnam  Funds  to  the  CIGNA 
Funds  from  subsequently  transferring 
such  values  back  to  the  Putnam  Funds 
would  continue  in  effect,  with  the 
restriction  applying  to  PCM  Funds  in 
place  of  the  CIGNA  Funds. 

15.  Following  the  Substitution. 
Investors  intends  to  redeem  its 
investment  of  seed  money.  However,  the 
timing  of  such  withdrawal  has  not  been 
established  and  wdll  be  at  the  discretion 
of  Investors.  By  making  this  withdrawal 
after  the  Substitution.  Investors 
anticipates  that  the  brokerage  and 
related  expenses  incurred  by  the 
underlying  fund  would  have  a 


substantially  reduced  impact,  if  any, 
upon  Policy  owners,  as  a  result  of  the 
l^er  overall  size  of  the  appficable  PCM 
Funds. 

16.  Investors  has  been  advised  by  CII 
that,  following  the  Substitution  and  the 
redemption  of  QGNA  Funds  shares  by 
Investors,  the  CIGNA  Funds  intends  to 
file  an  appUcation  under  Section  8(f)  of 
the  1940  Act,  requesting  an  order  that  it 
has  ceased  to  be  an  investment 
company.  Following  the  issuance  of 
such  an  order,  the  CIGNA  Funds  will 
dissolve,  pursuant  to  the  applicable 
provisions  of  Massachusetts  law. 

17.  If  the  Commission  approves  the 
Substitution.  Pohcy  holders  will  receive 
notice  of  the  intended  substitution  and 
will  have  the  opportimity  to  vote  on  the 
matter.  The  Accoimt  I  PoUcies  and  the 
INA/Putnam  Pohcies  provide  that  a 
substitution  of  the  shares  of  one 
registered  investment  company  for  those 
of  another  registered  investment 
company  may  be  implemented  with 
respect  to  a  particular  division  of  the 
applicable  separate  account  only  if  it 
(i.e.,  the  substitution)  has  been 
previously  approved  by  a  majority  of  the 
votes  to  be  cast  be  persons  having  a 
voting  interest  in  the  fund  shares 
allocated  to  the  applicable  separate 
accoimt  division.* 

18.  The  historical  expense  ratios  for 
the  CIGNA  Funds  generally  have  been 
higher  than  the  historical  expense  ratios 
for  the  PCM  Funds.  The  difference  is 
attributable,  in  part,  to  the  larger  asset 
size  of  the  PCM  Funds,  as  compared  to 
the  asset  size  of  the  CIGNA  Funds. 

Applicants'  Legal  Analysis 

A.  Request  for  Order  Pursuant  to 
Section  26(b)  of  the  1940  Act 

1.  Section  26(b)  of  the  1940  Act 
provides: 

It  shall  be  unlawful  for  any  depositor 
or  trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution. 
The  Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  estabUshes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  this  title.' 


"  With  respect  to  the  INA/Putnam  Policies. 
Investors  will  request  that  the  SEC  staff  conflrm  that 
the  Substitution  will  not  affect  adversely  the  no- 
action  positions  previously  issued  to  Investors  and 
the  INA/Putnam  Account. 

'  The  Applicants  represent  that  the  Commission 
has  interpreted  Section  26(b)  to  apply  to  a 
"substitution  of  securities  in  any  sulvaccount  of  a 
registered  separate  account."  Soe  Investment 
Company  Act  Rel.  No.  12678  (Sept.  21.  1962)  at  n. 
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2.  The  pwpose  <rf  Section  26(b)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer,  and  to 
prevent  anscrutinized  substitutions 
which  might,  in  effect,  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  incurring  either  a  loss  of 
the  sales  load  deducted  from  initial 
proceeds,  an  additional  sales  load  upon 
reinvestment  of  the  redemption 
proceeds,  oc  both.  Section  26(b)  affords 
this  protection  to  investors  by 
preventing  a  depositor  or  trustee  of  a 
unit  investment  trust  holding  the  shares 
of  one  issuer  from  substituting  the 
shares  of  another  issuer  for  those  shares, 
unless  the  Commission  approves  the 
substitution. 

3.  The  Applicants  represent  that,  for 
the  following  reasons,  the  purposes, 
terms,  and  conditions  of  the 
Substitution  will  not  entail  any  of  the 
abuses  that  Section  26(b)  is  designed  to 
prevent. 

•  The  Substitution  is  being  proposed  • 
because  the  investment  adviser  to 
CIGNA  Funds  has  indicated  that  it 
would  be  unwilling  to  serve  as 
investment  adviser  to  any  of  the  CIGNA 
Funds  on  a  long-term  basis.  This 
decision,  which  is  beyond  the  control  of 
Investors,  has  necessitated  the  proposal 
of  an  alternative  funding  vehicle  for 
variable  annuity  contracts  offered  by 
Investors. 

•  The  Substitution  is  for  shares  of 
PCM  Funds  with  investment  objectives 
which  are  sufficiently  similar  to  the 
objectives  of  the  corresponding 
portfolios  of  the  CIGNA  Funds  to 
provide  a  means  for  Policy  holders  to 
continue  their  cmrent  investment  goals 
and  risk  expectations. 

•  The  tiansactions  effecting  the 
Substitution,  including  the  redemption 
of  the  shares  of  the  QGNA  Funds  and 
the  purchase  of  shares  of  PCM  Funds, 
will  be  effected  at  net  asset  value  of  the 
respective  shares,  in  conformity  with 
Section  22(c)  of  the  1940  Act  and  Rule 
22C-1  thereunder. 

•  Utilization  of  "in  kind" 
redemptions  by  the  CIGNA  Funds,  to 
the  extent  appropriate,  followed  by  the 
use  by  Investors  of  the  shares  received 
to  purchase  shares  of  PCM  Funds, 
would  reduce  the  expenses  and 
transaction  costs  involved  in  thr 
Substitution. 

•  The  Substitution  will  not  alter  or 
affect  the  insurance  benefits  provided 
by  Investors  to  Policy  holders  under  the 
terms  of  the  contracts. 

•  The  Substitution  will  not  affect 
adversely  the  tax  benefits  available  to 
f'llicy  holders.  The  Substitution  will 


not  give  rise  to  ajy  current  federal 
income  tax  to  Policy  holders. 

•  The  Substitution  provides  Policy 
holders  with  an  underlying  investment 
vehicle  with  eiJianced  asset  size. 

4.  The  Account  I  Policies  and  the 
INA/Putnam  Policies  reserve  to 
Investors  the  right — subject  to  prior 
approval  of  rffected  Pohcy  holders,  as 
well  as  approval  by  the  SEC— to 
substitute  shares  of  another 
management  investment  company  for 
shares  of  an  investment  company  held 
by  a  division  of  Account  1  or  the  INA/ 
Putnam  Account,  or  to  add  or  eliminate 
one  or  more  such  divisions. 

5.  Investors  reserved  this  right  of 
substitution  in  order  to  protect  itself  and 
its  Policy  holders  in  several  adverse 
situations.  This  includes  the  present 
situation  where  the  investment  adviser 
to  the  underlying  investment  vehicles 
has  stated  that  it  intends  to  withdraw 
from  the  equity  sdvisocy  business,  with 
the  related  imphcation  that  a 
dissolution  of  the  CIGNA  Funds  would 
result  in  a  forced  hquidation  of  Account 
I  and  that  portion  of  the  INA/Putnam 
Account  for  which  the  CIGNA  Funds 
serves  as  the  underlying  investment 
vehicle. 

6.  The  Applicants  submit  that,  under 
the  circumstances,  it  is  in  the  best 
interests  of  Account  I  and  INA/Putnam 
Policy  owners  to  proceed  with  the 
Substitution.  The  Applicants  represent 
that  the  overall  investment  objectives  of 
the  portfolio  of  PCM  Funds  which 
would  be  substituted  for  the 
corresponding  portfolio  of  the  CIGNA 
Funds  are  sufficiently  similar  for  the 
Substitution  to  be  apjjropriate.  The 
Applicants  believe  that  the  investment 
objectives  are  compatible. 

7.  The  Applicants  further  represent 
that  total  fees  and  expenses,  as  a 
percentage  of  net  assets,  for  the 
portfohos  of  PCM  Funds  which  would 
be  so  substituted  are  not  expected  to 
increase  as  a  result  of  the  Substitution. 
The  Applicants  acknowledge  that,  with 
the  exception  of  the  PCM  Money  Market 
Fund,  the  advisory  fee  for  each  of  the 
PCM  Funds  is  higher  than  the  advisory 
fee  for  the  corresponding  CIGNA  Fund. 
However,  the  Applicants  submit  that 
since  the  PCM  Funds  are  substantially 
larger  in  asset  size  than  the  CIGNA 
Funds,  the  operating  expenses  are 
spread  over  a  larger  base,  thereby 
producing  total  expense  ratios  for  the 
PCM  Funds  which,  on  a  historical  basis, 
have  been  lower  than  the  ratios  for  the 
CIGNA  Funds. 

B.  Request  for  Order  Pursuant  to 
Sections  6(cl  and  17(b)  of  the  1940  Act 

1 .  Under  certain  circumstances. 
Section  17(a}(1)of  the  1940  Act 


prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(aK2)  of  the  1940 
Act  prohibits  any  of  the  persons 
described  above  from  purchasing  any 
security  or  other  property  from  such 
registered  investment  company. 

2.  The  Applicants  submit  that  because 
the  Substitution  may  be  deemed  to 
involve  one  or  more  purchases  or  sales 
of  securities  between  and  among 
affiliated  persons  as  a  result  of  the 
purchase  by  Account  I  and  the  INA/ 
Putnam  Account  of  shares  of  PCM 
Funds  with  proceeds  (including  "in 
kind"  distributions  of  securities  in  lieu 
of  cash)  from  the  redemption  of  shares 
of  the  CIGNA  Funds,  the  Substitution 
may  involve  transactions  prohibited  by 
Section  17(a)  of  the  1940  Act.  The 
Applicants  further  submit  that  the 
Substitution  would  not  be  exempt  from 
Section  17  of  the  1940  Act  pursuant  to 
Rule  17a-7  thereunder,  since  the 
affiliations  among  the  parties  do  not 
arise  solely  by  reason  of  having  common 
investment  advisers,  common  directors 
and/or  common  officers. 

3.  Section  17(b)  of  Uie  1940  Act 
provides  that: 

Notwithstanding  subsection  (a),  any 
person  may  file  with  the  Commission  an 
application  for  an  order  exempting  a 
proposed  tiansaction  of  the  applicant 
from  one  or  more  provisions  of  that 
subsection.  The  Commission  shall  grant 
such  application  and  issue  such  order  of 
exemption  if  evidence  estabUshes  that — 

(1)  The  terras  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  or 
received,  are  reasonabie  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned; 

(2)  The  proposed  transaction  is  consistent 
with  the  policy  of  each  registered  investment 
company  concerned,  as  recited  in  its 
registration  statement  and  reports  filed  under 
this  tide;  and 

(3)  The  proposed  transaction  is  consistent 
with  the  general  purposes  of  this  title. 

4.  The  Appficants  seek  an  exemption 
from  Section  17(a)  under  both  Sections 
1 7(b)  and  6(c}  of  the  1 940  Act ,  because 
Section  17(b)  refers  to  a  single 
"proposed  transaction"  while,  under 
Section  6(c).  the  Commission  may 
exempt  a  series  of  transactions. 

5.  The  Applicants  represent  that  the 
terms  of  the  Substitution  meet  all  of  the 
requirements  of  Section  17(b).  The 
Applicants  submit  that,  for  the  reasons 
set  forth  in  their  request  for  ex«nptive 
relief  under  Section  26(b)  of  the  1940 
Act — particularly  those  set  forth  below, 
the  terms  of  the  Substitution  are 
reasonable  and  fair  and  do  not  involve 
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overreaching  on  the  part  of  any  person 
concerned. 

•  The  Substitution  will  be  effected 
pursuant  to  the  established  net  asset 
values  of  CIGNA  Funds  and  PCM  Funds 
as  of  the  effective  date  of  the 
Substitution,  in  conformity  with  Section 
22(c)  of  the  1940  Act  and  Rule  22c-l 
thereunder. 

•  The  Substitution  is  intended  to 
provide  owners  of  Account  I  Policies 
and  INA/Putnam  Policies  with 
imderlying  investment  vehicles  which 
correspond  to  the  options  currently 
available  under  the  QGNA  Funds. 

•  The  Substitution  is  intended  to 
provide  owners  of  Account  I  Policies 
and  INA/Putnam  Policies  with 
continuity,  given  the  annoimced 
intention  of  CII  to  withdraw  as 
investment  adviser  to  the  CIGNA  Funds. 

•  The  Substitution  is  expected  to 
result  in  lower  expense  ratios. 

•  The  Substitution  is  not  expected  to 
have  federal  income  tax  consequences 
for  Policy  holders. 

6.  The  Applicants  further  submit  that, 
with  respect  to  the  "in  kind"  aspects  of 
the  Substitution:  (a)  Investors  has  been 
advised  by  QGNA  Funds  and  PCM 
Fimds  that  only  those  securities  which 
Putnam  otherwise  would  select  for  the 
apphcable  portfolios  of  PCM  Fimds  will 
be  included  in  the  "in  kind"  transfer  to 
Investors;  (b)  Investors  has  been  assured 
by  CII  and  Putnam  that  the  securities  to 
be  included  in  the  "in  kind"  transfer 
will  be  valued  at  independent  current 
market  prices  on  the  effective  date  of  the 
Substitution;  and  (c)  CII  and  Putnam 
have  assured  Investors  that  no  brokerage 
commissions,  fees  or  other 
remuneration  would  be  paid  or  charged 
in  connection  with  the  in  kind  tiansfers. 

7.  The  Applicants  represent  that 
because  the  "in  kind"  transfer  would 
occur  only  once — i.e.,  on  the  effective 
date  of  the  Substitution,  Account  I  and 
INA/Putnam  Account  have  not  adopted 
the  written  procedures  described  in 
paragraph  (e)(1)  of  Rule  17a-7.  Investors 
submits  that  the  purposes  intended  to 
be  served  by  such  written  procedures 
are  not  appUcable  to  the  current 
situation.  Investors  submits  that  the 
proposed  transactions  involved  in  the 
Substitution  fall  within  the  intent  of 
Rule  17a-7  securities  redeemed  in  kind 
and  that,  consequently,  there  will  be  no 
overreaching  because  all  securities 
redeemed  in  kind  and  used  to  purchase 
shares  of  the  PCM  Funds  will  be 
consistently  valued  for  all  purposes. 
Nonetheless,  Investors,  Account  I  and 
INA/Putnam  Accoimt  will  comply  with 
paragraphs  (b),  (c)  and  (d)  of  Rule  17a- 
7. 

8.  The  Applicants  submit  that  the 
Substitution  is  consistent  with  the 
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general  purposes  of  the  1940  Act  and 
does  not  present  any  of  the  investor 
protection  concerns  that  Section  26(b)  is 
designed  to  address.  The  Applicants 
note  that  Policy  holder  will  be  informed 
fully  of  the  terms  of  the  Substitution 
and  will  have  an  opportunity  to  vote  on 
the  Substitution  following  the  approval 
of  this  application  by  the  Commission. 
The  variable  annmty  contracts  issued  by 
Account  I  and  the  INA/Putiiam  Account 
provide  that,  in  the  event  of  a 
substitution  of  underlying  fund  shares, 
"prior  approval  by  the  vote  of  a  majority 
of  the  votes  to  be  cast  by  persons  having 
their  contract  values  determined  by  the 
affected  [separate  accoimt)  (djivision 
will  be  obtained." 

Applicants'  Conclusion 

For  the  reasons  discussed  above,  the 
Applicants  submit  that  the  requested 
order  under  Section  26(b)  meets  the 
standards  of  that  section,  and  that  the 
requested  exemption  from  Section  17(a) 
meets  the  standards  of  Sections  6(c)  and 
17(b). 

Fcjj  the  Commission  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  94-29419  Filed  11-29-94;  8:45  am] 
BILUNC  CODE  8010-01-M 

[Rel.  No.  IC-20730;  811-5894] 

Iowa  Business  Development  Finance 
Corporation;  Notice  of  Application  for 
Dereglstration 

November  23, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Dereglstration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Iowa  Business  Development 
Finance  Corporation. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  26, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  19,  1994,  and  should  be 
accompanied  by  proof  of  service  on 


applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  vmter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicant,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Senior  Attorney,  at  (202) 
942-0565,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  an  Iowa 
corporation.  On  August  28, 1989, 
applicant  registered  under  section  8(a) 
of  the  Act.  On  January  2, 1990, 
applicant  filed  a  registration  statement 
imder  section  8(b)  of  the  Act.  Applicant 
did  not  file  a  registiation  statement 
under  the  Securities  Act  of  1933  but 
rather  imdertook  a  private  offering  of  its 
securities  under  Rule  506  of  Regulation 
D  under  the  Securities  Act  of  1933. 

2.  Applicant  has  174  shareholders, 
consisting  exclusively  of  banks  and 
bank  holding  companies,  Ihree 
insurance  companies,  and  one  utility 
company. 

3.  The  purpose  of  the  applicant  is  to 
advance  economic  development  in  the 
State  of  Iowa.  Applicant  is  authorized 
by  and  regulated  under  the  Iowa 
Business  Development  Finance  Act  of 
1988  (the  "Iowa  Act").  The  Iowa  Act 
provides  for  pervasive  government 
regulation  of  appUcant.  As  required  by 
the  Iowa  Act,  applicant's  board  of 
directors  consists  of  twelve  directors, 
seven  of  whom  are  Iowa  public  officials. 
Among  applicant's  public  directors  are 
the  Iowa  Superintendent  of  Banking  and 
the  Iowa  Commissioner  of  Insurance. 
Applicant's  president  is  appointed  by 
the  Director  of  the  Iowa  Department  of 
Economic  Development  (the 
"Department")  from  the  division  within  - 
the  Department  that  administers 
business  financial  assistance  programs. 
Currently,  two  employees  of  the 
Department  are  the  only  officers  of 
applicant. 

4.  The  Iowa  Act  requires  applicant  to 
submit  annual  reports  of  its  operations 
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and  condkioD  to  the  Iowa  Governor  and 
the  Iowa  Legislaltire.  The  lovra  Act  also 
gives  the  DepaFtment  authority  to 
request  the  Icma  Superintendent  of 
Banking  to  examine  applicant  and 
submit  a  report  to  the  Department,  with 
copies  to  the  Governor  and  Iowa 
Legislature. 

5.  Applicant  received  an  order  from 
the  SEC  under  section  6(c)  granting  an 
exemption  from  all  provisions  of  the 
Act.'  Thus,  applicant  was  exempted 
from  the  requirement  that  it  register  as 
an  investment  company  under  the  Act. 
in  the  application  for  the  exemptive 
order,  applicant  undertook  to  file  an 
application  under  section  8(f)  of  the  Act 
for  an  order  declaring  that  it  ceased  to 
be  an  investment  company.  Up<m 
deregistration.  applicant  will  remain  an 
ongoing  corporation  subject  to 
re^dation  under  the  Iowa  Act. 

6.  As  of  August  31, 1994,  applicant 
had  assets  of  approximately  $6.7  million 
consisting  primarily  of  cash,  and  debt 
and  equity  securities.  After 
deregistration,  applicant  will  continue 
as  an  ongoing  entity,  and  thus  there  will 
be  no  winding-up  of  applicant's  affairs 
and  no  distributions  to  shareholders 
relating  to  a  winding  up  of  affairs. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceedings. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonatlMUi  G.  Katz, 
Secretary. 

IFR  Doc.  94-29465  Filed  11-29-94;  8:45  am] 
BILLMQ  COOE  M10-01-M 

pnvestment  Company  Act  Release  No. 
20728;  811-3827] 

MerrUI  Lynch  Institutional  Tax-Exempt 
Fund;  Notice  of  Application  for 
Deregistration 

November  22, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPtlCANT:  Merrill  L3mch  institutional 
Tax-Exempt  Fund. 

RELEVANT  ACT  SECTION:  Order  requested 

under  section  8(f). 

SUMMARY  Of  APPUCATION:  Applicant 

seeks  an  order  declaring  it  has  ceased  to 

be  an  investment  company. 

FILING  DATES:  The  application  was  filed 

on  September  20, 1994  and  amended  on 

November  21. 1994. 


'  Investment  Company  Act  Release  Nos.  20S42 
!-.i>|il.  B.  1994)  (notice)  and  2059C  (Oct.  4.  1994) 

.ii.-der). 


HEARMG  OR  NOTtnCATION  OF  HEAMNG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  19, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N\V..  Washington,  DC  20549. 
AppUcant,  One  Financial  Center. 
Boston.  MA  02111-2646. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Law  Clerk,  at 
(202)  942-0562.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management* 
Office  of  Investment  Company 
Regulation. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Refwence  Branch. 

Applicant's  Representatives 

1.  Applicant  is  a  diversified  open-end 
investment  management  company 
organized  as  a  Massachusetts  business 
trust.  On  August  17. 1983  applicant 
filed  a  Notification  of  Registration  on 
Form  N-8A  and  a  registration  statement 
on  Form  N-1  pursuant  to  section  8(b)  of 
the  Act.  The  registration  statement 
became  effective  on  December  1, 198^ 
and  the  initial  pubUc  offering 
commenced  shortly  thereafter. 

2.  On  December  13. 1993.  applicant's 
Board  of  Directors  approved  a  plan  of 
reorganization  whereby  apphcant  would 
become  a  separate  series  of  Merrill 
Lynch  Funds  (or  Institutions  Series  (the 
"Acquiring  Fund").  The  Acquiring  ■ 
Fund  is  a  series  company  organized  as 

a  Massachusetts  business  trust.  The 
Acquiring  Fund's  Declaration  of  Trust 
authorizes  the  issuance  of  shares  in 
different  series  and  authorizes  the  Board 
of  Trustees  to  establish  and  create 
additional  series  and  designate  the 
rights  and  preferences  thereof.  Pursuant 
to  such  authority,  on  December  13, 
1993,  the  Board  of  Trustees  designated 
a  new  series  of  the  Acquiring  Fund  to 
be  known  as  the  "Merrill  Lynch 
Institutional  Tax-Exempt  Fund"  series 
(the  "Series"). 


3.  Applicant  and  the  Series  share  the 
same  investment  adviser,  Fund  Asset 
Management,  L.P.  Accordingly, 
applicant  and  the  Series  may  be  deemed 
to  be  affiliated  persons  by  reason  of 
being  under  the  common  control  of  the 
same  investment  adviser.  Applicant 
therefore  rehed  on  the  exemption 
provided  by  rule  17a-8  under  the  Act  to 
effect  die  transaction.  Consequently,  the 
trustees  of  the  Series  determined,  in 
accordance  with  rule  t7a-8,  that  the 
purchase  of  the  assets  of  applicant  by 
the  Series  was  in  the  best  interest  of  the 
shareholders  of  the  Series,  and  that  such 
purchase  would  not  resuh  in  any 
dilution  to  the  interests  of  the  existing 
shareholders  of  the  Series.' 

4.  On  Etecember  17, 1993  preliminary 
copies  of  proxy  materials  were  filed 
with  the  SEC.  On  January  6, 1994, 
definitive  copies  were  distributed  to 
applicant's  shareholders  and 
transmitted  to  the  SEC.  At  a  special 
meeting  held  on  February  18,  1994,  the 
shareholders  of  the  appUcant  approved 
the  reorganization. 

5.  On  February  18, 1994.  ^plicant 
had  one  class  of  securities  outstanding, 
shares  of  beneficial  interest  of  $.10  par 
value,  of  which  378.376.365  shares  were 
outstanding  on  that  date,  having  an 
aggregate  and  per  share  net  asset  value 
of  $378,400,368  and  $1.00.  respectively. 
On  February  18,  1994,  applicant 
transferred  all  of  its  business  and  assets 
and  assigned  all  of  its  liabilities  to  the 
Acquiring  Fund  in  exchange  for 
delivery  to  applicant  of  a  number  of 
shares  (both  full  and  fractional)  of 
beneficial  interest  of  the  Series 
equivalent  to  the  number  of  shares  of 
beneficial  interest  of  the  Applicant 
outstanding  on  that  date. 

6.  Shares  of  the  Series  were 
immediately  distributed  to  applicant's 
shareholders.  Each  shareholder  of  the 
applicant  received,  in  exchange  for  his 
shares  in  the  applicant,  an  equal 
number  of  shares  of  the  Series  having  a 
net  asset  value  equal  to  the  net  asset 
value  of  bis  shares  in  the  applicant 
immediately  prior  to  the  reorganization. 

7.  Applicant  bore  approximately 
$4,750  in  e.xpenses  in  connection  with 
the  reorganization.  The  Acquiring  Fund 
bore  approximately  $144,250  in 
expenses  in  connection  with  the 
reorganization.  Such  expenses  were  for 
legal,  registration,  and  proxy  solicitation 
fees. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
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liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  AppUcant  is  neither 
engaged  In  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

9.  Applicant  terminated  its  existence 
as  a  Massachusetts  business  trust  on 
August  16. 1994. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
JoaathanG.  Katz. 
Secretary. 

IFR  Doc.  94-29418  Filed  11-29-94;  8:45  am] 
BILUNa  COOE  B01»^-M   . 


'  Rule  17a-a  provides  relief  from  the  affiliated 
transaction  pfohibttion  ol  .leOion  17ta)  nf  the  Act 
for  a  merger  of  investment  companies  that  may  be 
affiliated  persons  nf  eacb other  solely  by  reason  of 
having  a  commoo  invesUneat  adviser,  common 
directors,  antt/or  common  officers. 
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[fMease  No.  35-26171] 

Filings  Under  the  Pul>iic  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Art") 

1 

November  23, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Conunission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  refiBrred  to  the  application(s) 
and/or  dBclaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  viishing  to 
comment  or  request  a  hearing  on  the 
applicatian(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  19, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant{s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
iaw  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application{s)  and/ 
or  declaration(s],  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Georgia  P«wer  Company  et  al.  (70- 
8193) 

Georgia  Power  Company  ("Georgia 
Power").  333  Piedmont  Avenue,  N.E.. 
Atlanta,  Georgia  30308,  and  Savannah 
Electric  and  Power  Company 
("Savann^").  600  East  Bay  Street, 


Savannah,  Georgia  31402,  both  electric 
public-utiiity  subsidiary  companies  of 
The  Southern  Company,  a  registered 
holding  company,  have  filed  an 
application-declaration  under  sections 
9, 10, 12(d)  and  13(b)  of  die  Act  and 
rules  43.  44.  86,  90,  and  91  thereunder. 
Savannah  and  Georgia  Power  propose 
to  construct  on  real  property  owned  by 
Savannah  eight  combusdon  turbine- 
generator  units  ("CTs")  to  be  known  as 
Plant  Mcintosh  CT  Nos.  1  through  8. 
and  up  to  eight  additional  CTs  to  be 
known  as  Plant  Mcfaitosh  CT  Nos.  9 
dirough  16.  Six  of  the  initial  CTs  will 
be  developed  for  Georgia  Power,  two 
will  be  developed  for  Savannah.  Upon 
completion,  each  applicant  will  own 
100%  interest  in  and  will  be  entitled  to 
100%  of  the  output  of  its  respective 
CTs.  The  construction  costs  of  the  eight 
CTs  and  associated  facilities  are 
estimated  to  be  approximately  $182 
million  for  Georgia  Power  and  $61 
million  for  Savannah. 

The  initial  CTs  will  be  simple-cycle 
generators  each  having  a  nominal 
capacity  of  80  megawatts,  and  will  bum 
primarily  natural  gas  with  No.  2  fuel  oil 
as  a  backup  fuel  supply.  In  addition  to 
the  CT  units,  other  facilities  to  be 
constructed  for  the  project  include  fuel 
systems,  water  systems,  an  extension  of 
existing  fire  protection  systems,  a 
switchyard,  a  230-kv  Ue  line  to  the 
existing  Plant  Mcintosh  substation,  and 
a  service  building. 

Savannah  proposes  to  sell  to  Georgia 
Power,  and  Georgia  Power  prop>oses  to 
purchase,  a  percentage  undivided 
ownership  interest  in  certain  of  the 
equipment  which  will  comprise  the 
faciUties  common  to  ail  of  die  Plant 
Mcintosh  CTs  ("Common  Facilities"). 
Savannah  and  Georgia  Power  will  hold 
the  Common  Facilities  as  tenants-in- 
comnion.  The  assets  to  be  acquired  by 
Georgia  Power  at  closing  consist  of  pre- 
existing fuel  oil  storage  tank  which  shall 
be  converted  into  a  demineralized  water 
tank.  The  purchase  price  for  the  fuel  oil 
storage  tank  represents  Georgia  Power's 
pro-forma  ownership  interest  (75%)  of 
the  original  book  cost  of  the  asset  less 
depreciation,  which,  if  calculated  as  of 
December  31.  1992,  is  estimated  to  be 
$648,710. 

Savannah  also  proposes  to  lease  to 
Georgia  Power  a  100%  leasehold 
interest  in  the  real  property  on  which 
Georgia  Power's  CTs  will  be  developed, 
a  percentage  undivided  interest  in  that 
portion  of  die  Common  Facilities  which 
consist  of  real  property,  and  any  related 
easements  or  other  rights  necessary  to 
develop  Georgia  Power's  CTs  and  the 
Common  Facilities.  It  is  estimated  that 
the  rental  payments  to  be  made  by 


Georgia  Power  to  Savannah  will  amount 
to  $2,220  annually. 

Georgia  Power  proposes  to  make 
Savannah  its  agent  in  the  procurement, 
construction,  management,  control, 
operation,  maintenance,  renewal, 
addition,  replacement,  modification, 
and  disposal  of  die  Plant  Mchitosh  CTs, 
the  Common  Facihties,  and  the  fuel 
supply  for  the  Plant  Mcintosh  CTs.  The 
operating  agreement  provides  for  the 
sharing  of  operating  costs  and  costs  of 
construction  by  Savannah  and  Georgia 
Power  in  accordance  with  their 
respective  pro  forma  ownership 
interests. 

The  Columbia  Gas  System,  Inc.,  et  al. 
(7&-B235) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  a  registered  holding 
company,  and  its  wholly  owned 
nonutility  subsidiary  company.  TriStar 
Ventures  Corporation  ("TVC"),  and  the 
following  direct  or  indirect  nonutifity 
subsidiaries  of  TVC,  TriStar  Bingharaton 
General  CorporaUon,  TriStar 
Binghamton  Limited  Corporation. 
TriStar  Fuel  Cells  Corporation,  TriStar 
Georgetown  General  Corporation, 
TriStar  Georgetown  Limited 
Corporation,  TVC  Nine  Corporation. 
TriStar  Pedrick  General  Corporation. 
TriStar  Pedrick  Limited  Corporation. 
TriStar  Rumford  Limited  Corporation, 
TriStar  Ten  Corporation,  TriStar 
Vineland  General  Corporation,  and 
TriStar  Vineland  Limited  Corporation 
(collectively,  "TVC  Subsidiaries"),  all 
located  at  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  have  filed 
an  application-declaration  with  this 
Commission  under  Sections  6,  7,  9, 10, 
12(b).  12(c).  and  33  of  die  Act  and  Rules 
43. 45.  46.  and  54  thereunder. 

To  fund  preliminary  development, 
administration,  and  new  investments 
through  December  31, 1997  by  using  up 
to  $34.1  million  of  their  self  generated 
funds  ("Self  Generated  Funds"),  TVC 
and  the  TVC  Subsidiaries  request 
authority  for:  (1)  the  TVC  Subsidiaries 
to  issue  and  sell  to  TVC  shares  of  its 
common  stock,  and  for  TVC  to  acquire 
the  shares;  (2)  the  TVC  Subsidiaries  to 
issue  and  sell  to  TVC  instalhncnt 
promissory  notes  ("Notes"),  and  for 
TVC  to  acquire  these  Notes;  and/or  (3) 
TVC  to  make  short-term  advances  and/ 
or  capital  contributions  to  the  TVC 
Subsidiaries.  The  shares  of  the  T\'C 
Subsidiaries'  common  stock  are  valued 
at  $25  par  value  per  share,  and  TVC 
would  acquire  the  shares  at  or  above  par 
value. 

Alternatively,  the  TVC  Subsidiaries 
could  issue  and  sell  to  TVC  Notes 
bearing  a  fixed  interest  to  be  determined 
at  the  time  of  issuance.  The  interest  rate 
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would  be  based  upon  the  preceding 
calendar  quarter  three-month  average 
yield  on  newly  issued  "A"  rated  25-30 
year  utility  bonds  as  published  in 
Salomon  Brothers'  weekly  Bond  Market 
Roundup  or  2%  per  annum  above  the 
foregoing  applicable  rate  if  interest  or 
principal  payment  on  the  Notes 
becomes  past  due.  The  Notes  would  be 
payable  in  installments  over  a  period 
not  to  exceed  30  years  and  would  be 
dated  the  date  of  their  issue. 

TVC's  short-term  advances  to  the  TVC 
Subsidiaries  would  be  made  on  open 
account,  would  bear  interest  at  a  rate 
equivalent  to  the  composite  weighted 
effective  cost  of  Columbia's  short-term 
financing  transactions,  and  would  be 
repaid  by  the  TVC  Subsidiaries  iis  funds 
are  available  but  no  later  than  April  30 
of  the  following  year. 

TVC  and  the  TVC  Subsidiaries  request 
authority  through  December  31, 1997, 
for  the  payment  of  dividends  out  of 
capital  surplus  by  the  TVC  Subsidiaries 
to  permit  TVC  to  recapture  funds 
generated  by  the  operations  of  its 
subsidiaries  and  excess  to  the  needs  of 
the  subsidiaries.  The  proposed  amount 
of  dividends  paid  out  of  capital  surplus 
would  not  exceed  the  following:  TriStar 
Binghamton  General  Corporation,  $1.2 
million;  TriState  Binghamton  Limited 
Corporation,  $2.8  million;  TriStar 
Vineland  General  Corporation, 
$350,000;  and  TriStar  Vineland  Limited 
Corporation,  $3.15  million. 

TVC  also  requests  authority  through 
December  31, 1997  to  invest  directly  or 
indirectly  in  exempt  wholesale 
generators  ("EWGs")  and  foreign  utility 
companies  ("FUCOs")  on  the  same  basis 
as  Columbia  with  regard  to  permissible 
activities  under  Sections  32  and  33. 
TVC  proposes  to  use  all  or  a  portion  of 
its  Self  Generated  Funds  for  such 
investments. 

TVC  plans  to  form,  acquire,  finance 
and  own  the  securities  or  interest  in  the 
business  of  EWGs  and/ or  FUCOs 
directly  or  indirectly  through  subsidiary 
companies  ("Project  Parents").  The 
Project  Parents  would  be  special 
purpose  domestic  corporations,  foreign 
corporations,  partnerships,  or  limited 
liability  companies  (or  the  equivalent 
thereof)  and  could  include  joint 
ventures  engaged  in  EWG/FUCO 
activities.  With  regard  to  FUCO 
activities,  the  organization,  formation, 
or  acquisition  of  one  or  more  Project 
Parents  may  be  necessary  or  desirable  to 
facilitate  such  projects.  A  holding 
structure  of  one  or  more  Project  Parents 
also  may  be  necessary  or  desirable  to 
minimize  tax  habilities,  to  bid  on 
projects  through  joint  ventures,  to 
facilitate  a  participant's  consolidated  tax 
and  accounting  activities  in  joint 


ventures,  to  insulate  TVC  from  certain 
risks,  and  to  facilitate  adjustments  to  or' 
sales  of  interests  of  joint  ventures  or 
partnerships.  A  single  Project  Parent 
may  also  acquire  and  hold  direct  and 
indirect  interest  in  both  EWGs  and 
FUCOs. 

Investments  by  TVC  directly  or 
indirectly  in  any  Project  Parent  may 
take  the  form  of  any  combination  of 
acquisitions  of  capital  shares, 
partnership  interest,  trust  certificates  or 
the  equivalent  of  any  of  the  foregoing. 
Any  investment  in  the  capital  shares  or 
other  equity  securities  of  a  Project 
Parent  that  have  a  stated  par  value  will 
be  in  an  amount  equal  to  or  greater  than 
par  value. 

To  the  extent  that  a  Project  Parent  is 
itself  determined  to  be  an  EWG  or 
FUCO,  it  would  be  exempt  from  project 
financing  filing  imder  the  Act  except  as 
may  otherwise  be  provided  in  Sections 
32  and  33.  As  to  Project  Parents  that  are 
not  EWGs  or  FUCOs,  TVC  and  the 
Project  Parent  would  make  a  filing,  if 
required,  for  project  financing  authority 
at  the  appropriate  time. 

TVC  does  not  contemplate  utilizing 
the  services  of  employees  of  the 
Columbia  system's  domestic  public 
utility  companies  for  its  EWB  and  FUCO 
activities.  However,  were  it  to  do  so,  no 
more  than  two  percent  of  the  employees 
of  the  system's  domestic  public  utility 
companies  would  render  services  at  any 
one  time,  directly  or  indirectly,  to  EWGs 
or  FUCOs  in  which  TVC  may  directly  or 
indirectly  hold  an  interest  unless 
previous  Commission  approval  were 
sought. 

In  addition,  TVC  proposes  to  provide 
fuel  management,  operations  and 
maintenance,  and  related  services  to 
nonaffiliated  entities.  These  services 
would  be  provided  at  negotiated  rates. 

TVC  proposes  to  cancel  the  debt  of 
three  of  its  subsidiaries  through 
December  31, 1996.  These  companies 
were  involved  in  projects  that  never 
proceeded  past  development.  The 
amount  of  debt  cjincelled  would  not 
exceed:  TriStar  Georgetown  General 
Corporation,  $125,000;  TriStar 
Georgetown  Limited  Corporation,  $6.2 
million;  and  TriStar  Fuel  Cells 
Corporation,  $900,000. 

Northeast  Utilities,  et  al:  (70-8507) 

Northeast  Utilities  {"NU"),  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01089,  a  registered 
holding  company,  and  its  wholly  owned 
subsidiary  companies.  Charter  Oak 
Energy,  Inc.  ("Charter  Oak")  and  COE 
Development  Corporation  ("COE 
Development"),  both  located  at  107 
Seldon  Street.  Berlin,  Connecticut 
06037,  (collectively,  the  "Applicants") 


have  filed  an  application-declaration 
imder  Sections  6(a),  7,  9(a),  10, 13(b) 
and  33  of  the  Act  and  Rules  53,  83,  86, 
87,  90  and  91  thereunder. 

NU  proposes  to  invest  directly  in 
Charter  Oak  and  indirectly  in  COE 
Development  up  to  an  aggregate 
principal  amoimt  of  $200  million  from 
January  1, 1995  through  December  31, 
1996.  In  addition,  the  Applicants 
propose:  (1)  to  form  intermediate 
subsidiary  companies  ("Intermediate 
Companies")  to  acquire  an  interest  in, 
finance  the  acquisition  and  hold  the 
securities  of  exempt  wholesale 
generators,  as  defined  by  Section  32  of 
the  Act  ("EWGs"),  and  foreign  utility 
companies,  as  defined  by  Section  33  of 
the  Act  ("FUCOs")  through  the  issuance 
of  equity  securities  and  debt  securities 
to  third  parties;  (2)  for  Intermediate 
Companies  to  make  partial  sales  of 
qualifying  congeneration  and  small 
power  production  facilities  as  defined 
in  thePublic  Utility  Regulatory  Policies 
Act  ori978  ("QF").  independent  power 
production  facilities  that  would 
constitute  a  part  of  NU's  "integrated 
public  utility  system"  within  die 
meaning  of  Section  2(a)(29)(A)  of  the 
Act  ("Qualified  IPPs"),  EWGs  and 
FUCOs  ("Exempt  Projects");  (3)  to 
participate  in  joint  ventures  engaged 
exclusively  in  Exempt  Project  activities 
and  to  dissolve  Intermediate  Companies 
under  specified  circumstances;  and  (4) 
for  Charter  Oak's  employees  and 
employees  of  other  NU  service 
companies  to  provide  a  de  minimis 
amount  of  services  to  affiliated 
Intermediate  Companies,  EWGs  (both 
foreign  and  domestic)  and  FUCOs. 

NU,  Charter  Oak  and  COE 
Development  are  seeking  to  invest  up  to 
$200  million  in  development  activities 
associated  with  QFs,  Qualified  IPPs  and 
Exempt  Projects.  Any  debt  financing 
which  Charter  Oak  may  obtain  may  not 
exceed  a  term  of  15  years  or  bear  an 
interest  rate  in  excess  of  6.5%  over  the 
then  applicable  prime  rate  ("Applicable 
Prime  Rate")  at  a  U.S.  money  center 
bank  designated  by  NU.  Similarly,  any 
debt  financing  backed  by  NU's 
guarantee  will  be  limited  to  a  term  of  15 
years  and  will  be  at  an  interest  rate  not 
to  exceed  6.5%  over  the  Applicable 
Prime  Rate. 

Charter  Oak  also  requests  authority 
for  itself  and  its  subsidiaries  to  make 
loans  (on  either  a  recourse  or  non- 
recourse basis)  to  unaffiliated 
developers  of  QFs,  Exempt  Projects  or 
Qualified  IPPs  as  part  of  its  financing  of 
the  acquisition  of  interests  in  such 
projects.  Such  loans  shall  count  against 
the  overall  $200  million  funding 
authorization. 


Applicants  seek  approval  for  any 
Intermediate  Company  to  issue  equity 
securities  and  debt  securities,  with  or 
without  recourse  to  the  Applicants,  to 
persons  other  than  the  Applicants 
including  banks,  insurance  companies, 
and  other  financial  institutions, 
exclusively  for  the  purpose  of  financing 
(including  any  refinancing  of) 
investments  in  Exempt  Projects  through 
December  31, 1996.  The  Intermediate 
Companies'  investments  in  Exempt 
Projects  may  take  the  form  of 
acquisitions  of  common  stock,  capital 
contributions,  open  account  advances, 
and/or  subordinated  loans,  provided 
that  such  open  account  advances  or 
subordinated  loans  will  bear  interest  at 
a  rate  based  on  NU's  cost  of  funds  in 
effect  on  the  date  of  issue,  but  in  no  case 
in  excess  of  the  prime  rate  at  a  bank 
designated  by  NU. 

It  is  proposed  that  the  aggregate 
principal  amount  of  recourse  debt 
securities  issued  by  Intermediate 
Companies  to  persons  other  than  the 
Applicants  will  not  exceed  $150  milHon 
at  any  one  time  outstanding,  provided 
that  no  more  than  $100  million 
principal  amount  of  such  debt  securities 
at  any  time  outstanding  may  be 
denominated  in  ciurencies  other  than 
U.S.  dollars.  The  aggregate  amount  of 
nonrecourse  debt  securities,  to  persons 
other  than  Applicants,  will  not  be  more 
than  $600  milhon  outstanding  at  any 
one  time  and  not  more  than  $400 
million  denominated  in  currencies  other 
than  U.S.  dollars. 

The  recourse  to  the  Applicants  will  be 
in  the  form  of  the  guarantees  and 
assumptions  of  liability  and  will  be 
included  within  the  Applicants  overall 
investmeat  authorization  limit  or  $200 
milhon.  In  any  case  in  which  the 
Applicants  directly  or  indirectly  own 
less  than  all  of  the  equity  interests  of  an 
Intermediate  Company,  only  that 
portion  ot  the  recourse  or  non-recourse 
indebtedness  of  such  Intermediate 
Company  equal  to  the  Applicants' 
equity  ownership  percentage  shall  be 
included  for  purposes  of  the  foregoing 
limitation& 

The  Applicants  assert  that  the  amount 
and  type  of  such  securities,  and  the 
terms  thereof,  including  (in  the  case  of 
any  indebtedness)  interest  rate, 
maturity,  prepayment  of  redemption 
privileges,  and  the  forms  of  any 
collateral  security  granted  with  respect 
thereto,  would  be  negotiated  on  a  case 
by  case  basis,  taking  into  account 
differences  from  project  to  project  in 
optimum  debt-equity  ratios,  projections 
f)f  earnings  and  cash  flow,  depreciation 
lives,  and  other  similar  financial  and 
porformanoe  characteristics  of  each 
jrnject. 


Notwithstanding  the  foregoing,  the 
Applicants  state  that  no  equity  security 
having  a  stated  par  value  wouJd  be 
issued  or  sold  by  an  Intermediate 
Company  for  a  consideration  that  is  less 
than  such  par  value;  and  that  any  note, 
bond  or  other  evidence  of  indebtedness 
issued  or  sold  by  any  Intermediate 
Company  vdll  mature  not  later  than  30 
years  from  the  date  of  issuance  thereof, 
and  will  bear  interest  at  a  rate  not  to 
exceed  the  following:  (1)  If  such  note, 
bond  or  other  indebtedness  is  U.S. 
dollar  denominated,  at  a  fixed  rate  not 
to  exceed  6.5%  over  the  yield  to 
maturity  on  an  activity  traded,  non- 
callable,  U.S.  Treasury  note  having  a 
maturity  equal  to  the  average  life  of 
such  note,  bond  or  other  indebtedness 
(the  "Applicable  Treasury  Rate"),  or  at 
a  floating  rate  not  to  exceed  6.5%  over 
the  Applicable  Prime  Rate;  and  (2)  if 
such  note,  bond  or  other  indebtedness  is 
denominated  in  the  currency  of  a 
country  other  than  the  United  States,  at 
a  fixed  or  floating  rate  which,  when 
adjusted  (i.e.,  reduced)  for  the 
prevailing  rate  of  inflation  in  such 
coirntr}',  as  reported  in  official  indices 
pubhshed  by  such  country,  would  be 
equivalent  to  a  rate  on  a  U.S.  dollar 
denominated  borrowing  of  identical 
average  life  that  does  not  exceed  10% 
over  the  Applicable  Treasury  Rate 
(interpolated  if  necessary)  or  Applicable 
Prime  Rate,  as  the  case  may  be. 

In  connection  with  the  issuance  of 
any  debt  securities  by  any  Intermediate 
Company,  it  is  anticipated  that  such 
Intermediate  Company  may  grant 
security  in  its  assets.  Such  security 
interest  may  take  the  form  of  a  pledge 
of  the  shares  or  other  equity  securities 
of  an  Exempt  Project  that  it  owns, 
including  a  security  interest  in  any 
distributions  from  any  such  Exempt 
Project,  and/or  a  collateral  assignment 
of  its  rights  under  and  interests  in  other 
property,  including  rights  under 
contracts. 

The  Applicants  are  also  requesting 
authorization  for  Intermediate 
Companies  to  effect  adjustments  in  the 
respective  ownership  interests  in  any 
Exempt  Project  held  by  the  Applicants 
and  unaffiliated  co-investors  and  to 
facilitate  a  partial  sale  of  an  interest  in 
any  such  Exempt  Project.  In  addition, 
the  Applicants  also  request  authority  to 
participate  directly  or  through 
Intermediate  Companies  in  joint 
ventures  with  non-associates  which  join 
ventures  are  in  the  business  of 
researching  investment  opportunities  in. 
and  owning  and  developing  Exempt 
Projects.  The  Applicants  also  request 
authority  to  liquidate,  dissolve  or  sell 
any  Intermediate  Company  within  45 
days  after  the  Applicants  determine  that 


the  purpose  for  owning  such 
Intermediate  Company  no  longer  exists 
unless  the  Applicants  determine  that 
such  Intermediate  Company  may  be 
used  in  connection  with  a  proposal  or 
plan  to  develop  or  acquire  an  interest  in 
a  different  Exempt  Project. 

The  Applicants  request  authorization 
for  Charter  Oak  employees  (who  are 
employees  of  Northeast  UtiUties  Ser\'ice 
Company)  or  other  NU  Service 
Company  employees  (collectively. 
"Service  Company  Employees")  to 
provide  a  de  minimis  amount  of 
ser\'ices  to  affiliated  Intermediate 
Companies,  EWGs  (both  foreign  and 
domestic)  and  FUCOs,  subject  to  certain 
limitations. 

The  services  to  be  rendered  to 
affiliated  Intermediate  Companies, 
EWGs  and  FUCOs  by  Service  Company 
Employees  include:  management, 
administrative,  legal,  tax,  and  financing 
advice,  accounting,  engineering 
consulting,  software  development  and 
language  skills.  The  total  number  of 
Service  Company  Employees  engaged  in 
rendering  such  services  will  not  exceed, 
in  the  aggregate,  0.5%  of  the  total  NU 
holding  company  system's  employees 
and  no  more  than  1%  of  the  total  of 
Service  Company  Employees  at  any  one 
time. 

The  provision  of  services  to  affiUated 
domestic  EWGs  and  Intermediate 
Companies  will  be  made  at  cost 
pursuant  to  Section  13(b)  of  the  Act. 
Applicants  request  authority  to  provide 
such  services  at  market  rates  to  affiliated 
foreign  EWGs,  Foreign  Intermediate 
Companies  and  FUCOs,  which  are 
companies  that  do  not  derive,  directly 
or  indirectly,  any  material  part  of  their 
income  from  sources  within  the  United 
States  and  are  not  pubUc-utility 
companies  operating  in  the  United 
States. 

Ohio  Valley  Electric  Corporation  (70- 
8527) 

Ohio  Valley  Electric  Corporation 
("Ohio  Valley"),  P.O.  Box  468,  Piketon. 
Ohio  45661,  an  electric  public-utility 
subsidiary  company  of  American 
Electric  Power  Company.  Inc..  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(al  and  7  of 
the  Act. 

Ohio  Valley  proposes  to  incur  short- 
term  debt  through  the  issuance  and  sale 
of  notes  ("Notes"),  prior  to  January  1. 
1997.  to  banks  in  an  aggregate  amount 
not  to  exceed  $25  million  outstanding  at 
any  one  time.  It  is  stated  that  the  Notes 
will  mature  not  more  than  270  days 
after  issuance,  and  no  note  will  mature 
later  than  June  30,  1997.  Notes  will  bear 
interest  at  an  annual  rate  not  greater 
than  the  bank's  prime  commercial  rate. 
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Such  credit  arrangements  may  require 
the  payment  of  a  fee  that  is  not  greater 
than  Vs  of  1%  per  annum  of  the  size  of 
the  line  of  credit  made  available  by  the 
bank  and  the  maintenance  of  additional 
balances  of  not  greater  than  20%  of  the 
line  of  credit. 

For  the  Ck)mraission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  94-29466  Filed  11-29-94;  8:45  am] 

BILUNQ  COOE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2119] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
U.S.  Man  and  the  Biosphere  Program: 
Request  for  Proposals  for  the  Tropical 
Ecosystems  Directorate 

The  Tropical  Ecosystems  Directorate 
(TED)  of  the  U.S.  Man  and  the 
Biosphere  Program  (U.S.  MAB) 
announces  a  call  for  research  and 
activity  proposals  addressing  the  theme 
of  sustainable  use  of  tropical  forest 
resources.  A  total  of  $60,000  is  available 
to  support  a  small  number  of  research 
and  activity  grants,  in  the  range  of 
$10,000  to  $20,000  which  will  be 
awarded  in  the  summer  of  1995. 
Preference  will  be  given  to  proposals 
which  focus  on  the  Tri-National  Region 
of  Belize,  Guatemala,  and/or  Mexico 
and  complement  the  core  project 
activities  of  the  TED.  Persons  interested 
in  applying  for  these  grants  are 
encouraged  to  first  obtain  a  copy  of  the 
TED  core  project,  "A  Regional  Approach 
for  Sustainable  Development  and  the 
Conservation  of  Natural  Resources  in 
the  Maya  Tri-National  Region  of  Belize, 
Guatemala  and  Mexico,"  from  the  U.S. 
MAB  Secretariat. 

Funding  Obiectives 

The  U.S.  MAB/TED  small  grant 
program  is  intended  to  directly  foster 
cross-border  cooperation,  research,  and 
exchange  of  information  to  promote  the 
sustainable  management  of  tropical 
forests  in  the  Tri-National  Region.  Given 
limited  available  funding  and  the 
purpose  of  the  program,  U.S.  MAB/TED 
places  highest  priority  on  activities  that 
are  hi-  or  tri-national  in  nature.  In 
addition,  U.S.  MAB/TED  funding  can 
assist  research  teams  and/ or  activity 
projects  to:  add  a  national  researcher  to 
their  effort;  better  integrate  conservation 
and  sustainable  development;  add  a 
particular  discipline  to  an  ongoing 
research  project;  explore  the  application 
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of  ongoing  site-specific  research  to  an 
additional  site  in  the  Maya  Tri-National 
region;  or  carry  out  activities 
complementary  to  the  TED  project  in 
the  region.  U.S.  MAB/TED  funding  will 
not  be  provided  for  planning  purposes. 

Focal  Issues 

Within  the  broad  thematic  focus  of 
sustainable  use  of  tropical  forest 
resources  in  the  Maya  Tri-National 
Region,  U.S.  MAB/TED  encourages 
research  projects  and  activities 
addressing  focal  issues  such  as 
commimity-based  production  systems, 
tropical  forest  management  for  timber 
and/or  non- timber  products,  economic 
valuation  and  accounting  of  tropical 
forest  products  and  services,  benefits 
and  costs  of  low  impact  uses  such  as 
ecotourism,  or  integration  of 
biodiversity  conservation  with 
production  forestry.  Proposals  which 
focus  on  other  issues  should  be 
consistent  with  and  complementary  to 
the  U.S.  MAB/TED  core  project 
activities. 

Proposal  Content 

Each  proposal  should  have  a  title 
page,  a  one-page  synopsis  of  the 
proponent's  existing  research  project  if 
any,  a  one-page  synopsis  of  the 
proposed  activities,  and  up  to  five  pages 
detailing  the  proposed  use  of  U.S.  MAB/ 
TED  funds  that  would  be 
complementary  of  the  TED  core 
program,  and  a  one-page  itemized 
budget  including  personnel,  travel, 
operations,  equipment/supplies,  and 
justification.  All  sources  of  income  for 
the  project  must  be  included  in  the 
budget.  No  funds  are  available  for 
institutional  overhead;  only  direct  costs 
can  be  supported. 

Evaluation  and  Review  Process 

A  review  panel  of  the  U.S.  MAB 
Tropical  Ecosystems  Directorate  will 
evaluate  the  proposals  based  on  the 
following  criteria: 
— Degree  of  relevance  to  TED  core 

program  objectives; 
— Bi-national  or  tri-national  nature  of 

the  research  or  activity; 
— Applicability  to  promoting 

sustainable  use  of  tropical  forest 

resources  in  the  Maya  Tri-National 

Region; 
— Degree  of  involvement  of  host  country 

investigators; 
— ^The  quality  and  demonstrated 

productivity  of  the  principal 

investigators. 

Persons  interested  in  applying  should 
first  submit  a  one  to  two  page  project 
prospectus  by  January  31, 1995.  This 
prospectus  should  provide  a  brief 
description  of  the  proposed  project  and 


explain  how  the  project  meets  U.S. 
MAB/TED  selection  criteria.  The 
prospectus  should  include  a  simple 
four-item  budget  (salaries,  equipment/ 
materials,  travel,  other  costs).  The  U.S. 
MAB/TED  will  review  the  prospectuses 
and  invite  full  proposals  by  March  10, 
1995. 

Invitees  will  have  until  June  16, 1995 
to  submit  a  full  proposal.  The  U.S. 
MAB/TED  will  evaluate  all  proposals 
and  make  final  decisions  by  July  14, 
1995.  Funds  will  be  committed  to  the 
managing  institutions  identified  in  the 
proposals  during  August  1995. 
Principles  will  receive  from  the  U.S. 
MAB  Secretariat  copies  of  all  U.S.  MAB/ 
TED  review  evaluations  of  their 
proposals  and  a  vmtten  notification  of 
the  directorate's  decision  on  their 
proposal. 

For  further  information  contact  Dr. 
Roger  Soles.  U.S.  MAB  Secretariat,  OES/ 
EGC/MAB,  Department  of  State, 
Washington,  DC  20522.  Tel.  (703)-235- 
2946,  Fax.  (703)-235-3002. 

Submission  of  Proposals 

Mail  prospectuses  and  proposals  to: 
U.S.  MAB  Secretariat,  OES/EGC/MAB, 
U.S.  Department  of  State,  Washington, 
DC  20522.  Attention:  Tropical 
Ecosystems  Directorate. 

The  deadline  for  prospectus  is 
January  31, 1995.  The  deadline  for 
invited  proposals  is  June  15, 1995. 

Dated:  November  14, 1994. 
Roger  E.  Soles, 

Executive  Director,  U.S.  Man  and  the 
Biosphere  Program,  Office  of  Global  Change. 
(FR  Doc.  94-29515  Filed  11-29-94;  8:45  am) 
BILUNG  COOE  4710-09-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Civil  Tiltrotor  Development  Advisory 
Committee,  Infrastructure 
Subcommittee;  Meeting 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC) 
Inft-astructure  Subcommittee  that  will  be 
held  on  De<iehiber  9, 1994  in  the 
Committee  Room  at  the  Airport 
Administration  Building,  3200  E. 
Airport  Dr.,  DFW  Airport,  Texas  75261. 
The  meeting  will  begin  at  10:00  a.m. 
and  conclude  by  4:30  p.m. 

The  agenda  for  the  Infrastructure 
Subcommittee  meeting  will  include  the 
following: 


(1)  Receive  briefings  on  preliminary 
results  of  the  Civil  Tiltrotor  Economic 
Analysis. 

(2)  Inspect  the  Dallas  Vertiport. 

(3)  Review  the  Infrastructure 
Subcommittee  work  plans,  schedule  and 
assimiptions. 

(4)  Review  draft  issues  papers,  report 
chapters,  and  other  efforts. 

Persons  who  plan  to  attend  the 
meeting  should  notify  Ms.  Karen 
Braxton  on  202-267-6759  or  Ms. 
Deborah  Ogimshakin  on  202-267-9451. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  pubUc  may  present  oral 
statements  at  the  meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Karen  Braxton  or  Ms.  Deborah 
Ogunshakin  at  least  three  days  prior  to 
the  meeting. 

Issued  in  Washington,  DC,  November  21 
1994. 

Paul  S.  Erway, 

Acting  Designated  Federal  Official,  Civil 
Tiltrotor  Development  Advisory  Committee. 
(FR  Doc.  94-29477  Filed  11-29-94;  8:45  am] 

BILLING  COOE  4810-13-M 


RTCA,  Inc.  (Special  Committee  184 
Fifth  Meeting);  Minimum  Performance 
and  Installation  Standards  for  Taxi- 
Hold  Position  Lights 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  notice 
IS  hereby  given  for  Special  Committee 
184  meeting  to  be  held  December  15-16, 
1994  Starting  at  9:00  a.m.  The  meeting 
will  be  held  at  the  RTCA  Conference 
Room,  1140  Connecticut  Avenue,  NW, 
Suite  1020,  Washington.  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Administrative  announcements;  (2) 
Chairman's  introductory  remarks;  (3) 
Review  and  approval  of  meeting  agenda; 
(4)  Review  and  approve  minutes  of  last 
meeting  RTCA  Paper  No.  471-94/ 
SCI 84-16;  (5)  Review  status  of  action 
items;  (6)  Review  of  draft  document 
inputs;  (7)  Work  group  drafting  session; 
(8)  Other  business;  (9)  Set  agenda  for 
next  meeting;  (10)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  appoval  of  the  Chairman, 
members  pf  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 


Secretariat,  1140  Connecticut  Avenue 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C,  on  November 
17. 1994. 

David  W.  Ford, 

Designated  Officer. 

[FR  Doc.  94-29478  Filed  11-29-94;  8:45  am] 
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RTCA,  Inc.,  (Special  Committee  173 
Ad-Hoc  Meeting);  Minimum 
Operational  Performance  Standards 
for  Alrtx>me  Weather  and  Ground 
Mapping  Pulsed  Radar 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  noUce 
IS  hereby  given  for  Special  Committee 
173  meeting  to  be  held  January  17-18, 
1995  starting  at  9:30  a.m.  The  meeting 
will  be  held  at  the  RTCA  Conference 
Room,  1140  Connecticut  Avenue,  NW., 
Suite  1020.  Washington,  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  opening  remarks;  (2)  Review 
of  DO-220  for  inclusion  of  required 
changes  bring  it  into  compUance  with 
5256V10  document;  (3)  Review  of  DO- 
220  for  any  requested  changes;  (4) 
Consideration  of  any  further  work 
thought  necessary  in  light  of  limited 
operational  experience;  (5)  Review  of 
DO-213  for  inclusion  of  required 
changes  to  bring  it  into  compliance  with 
5256V10  document;  (6)  Review  of  DO- 
213  for  any  requested  changes;  (7)  Other 
business;  (8)  Date  and  place  of  next 
meeting,  if  necessary. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  pubhc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  November 
18. 1994. 

David  W.  Ford, 

Designated  Officer. 

(FR  Doc.  94-29480  Filed  11-29-94;  8:45  am) 
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RTCA,  Inc.;  New  Document  Releases 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  information  on  the 


release  of  RTCA/DO-225.  and  Change  2 
to  RTCA/DO-210. 

Information  is  as  follows: 
RTCA  DO-225— VHF  air  ground 
communications  system  improvements 
alternatives  study  and  selection  of 
proposals  for  future  action— This  report 
represents  a  broad  study  of  very  high 
frequency  (VHF)  air-ground 
communications  system  improvements. 
The  study  includes:  (1)  Gaining  an 
understanding  of  the  present  VHF  air- 
ground  communications  system,  (2) 
developing  future  Air  Traffic  Service 
(ATS)  and  Aeronautical  Operational 
Control  (AOC)  communications 
functional  requirements  and  desirable 
features,  (3)  studying  present  system 
improvements,  (4)  selecting  a  future 
system  candidate  to  pursue  towards 
implementation,  and  (5)  developing 
recommendations  resulting  &t)m  this 
study.  Seven  candidate  future  system 
alternatives  were  evaluated  against 
future  system  requirements  and 
desirable  features  and  as  a  result  of  this 
study,  six  recommendations  to  pursue 
present  and  future  system 
improvements  were  adopted. 

US  $60.00  for  US/Canada/Mexico;  US 
$75.00  for  all  other  countries.  Plus 
applicable  shipping  and  handling. 

Change  to  RTCA  DO-210,  parts 
A&B — Minimum  operational 
performance  standards  for  aeronautical 
mobile  satelfite  services  (AI  SS)— To 
provide  the  user  community  with  the 
most  current  and  technically  correct 
information  available.  Change  2  was 
developed  to  incorporate  new  data  that 
applies  to  FANS  implementation;  to 
clarify  the  measurement  procedure  of 
Section  2.4.4.2.4,  and  to  improve  several 
diagrams  by  providing  more  detailed 
information.  The  change  has  also  been 
designed  to  produce  a  clean  "cut  and 
paste"  revision  for  document  users. 

US$20.00  for  US/Canada/Mexico; 
US$30.00  for  all  countries.  Plus 
applicable  shipping  and  handling 
charges. 

Persons  wishing  to  obtain  information 
should  contact  the  RTCA  Secretariat, 
1140  Connecticut  Avenue,  N.W.,  Suite 
1020,  Washington,  D.C.  20036;  (202) 
833-9339.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C.  on  November 
22, 1994. 

David  W.  Ford. 

Designated  Officer. 

[FR  Doc.  94-29479  Filed  11-29-94:  8:45  ami 

BILUNG  COOE  4910-13-M 


fil374 


Federal  Register  /  Vol.  59,  No.  229  /  Wednesday.  November  30.  1994  /  Notices 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  Circ  570, 1994— Rev.,  S<ipp.  No.  3] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Ctiange  ot  Name;  Ttte 
Mountt>atten  Surety  Company,  Inc. 

Mountbatten  Environmental 
Insurance  &  Surety  Company,  Inc.,  a 
Pennsylvania  corporation,  has  fonnaily 
changed  its  name  to  The  Mountbatten 
Surety  Company,  Inc.,  effective  April 
25, 1994.  The  Company  was  listed  as  an 
acceptable  surety  on  Federal  bonds  at  59 
FR  34166,  July  1,1994. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
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Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  The  Mountbatten 
Surety  Company,  Inc.,  Bala  Cynwyd. 
Pennsylvania.  Tliis  new  Certificate 
replaces  the  Certificate  of  Authority 
issued  to  the  Company  under  its  former 
name.  The  underwriting  limitation  of 
$173,000  established  for  the  Company 
as  of  July  1, 1994,  remains  unchanged 
until  June  30, 1995. 

Certifiates  of  Authority  expire  on  June 
30,  each  year,  unless  revoked  prior  to 
that  date.  The  Certificates  are  subject  to 
subsequent  annual  rraiewal  as  iaog  as 
the  Company  remains  qualified  (31  CFR 
Fart  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1,  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting 


limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  refiBrence 
copies  of  the  Treasury  Circular  570, 
1994  Revision,  at  page  341«6  to  reflect 
this  change. 

Questions  concerning  diis  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Hyattsville,  MD 
20782,  telephone  (202)  874-6850. 

Dated:  November  18, 1994. 
Charles  F.  Schwan  m. 
Director  Funds  Management  Division, 
Financial  Management  Service. 
[FR  Doc.  94-29398  Fil«d  11-29-94;  8:4S  sm\ 
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Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Part  6,  et  at. 
Testing  and  Evaluation  by  Nationally 
Recognized  Testing  Laboratories  and  Use 
of  Equivalent  Testing  and  Evaluation 
Requirements;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  6, 18, 19. 20.  21. 22. 23. 
26,  27, 29.  33.  and  35 

RIN  1219-AA87 

Testing  and  Evaluation  by  Nationally 
Recognized  Testing  laboratories  and 
Use  of  Equivalent  Testing  and 
Evaluation  Requirements 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  new  procedures  and 
requirements  for  testing  and  evaluation 
of  products  MSHA  approves  for  use  in 
underground  mines.  It  would  require 
manufacturers  of  certain  products  who 
seek  MSHA  approval  to  use  an 
independent  laboratory  recognized  by 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
to  perform  the  necessary  testing  and 
evaluation  for  approval.  The  NRTL 
would  conduct  the  product  testing  and 
evaluation  currently  done  by  the 
Agency  according  to  the  appropriate 
MSHA  testing  and  evaluation 
requirements.  The  proposed  rule  would 
revise  MSHA's  testing  and  evaluation 
responsibilities  and  allow  the  Agency  to 
expand  its  post-approval  product  audit 
program  and  pursue  the  evaluation  of 
new  and  safer  technology  as  applied  to 
underground  mining  products.  The 
proposal  would  also  enable  the  Agency, 
upon  an  applicant's  request,  to  approve 
products  based  upon  testing  and 
evaluation  requirements  other  than 
MSHA's,  provided  that  the  alternative 
requirements  are  equivalent  to  MSHA's 
requirements  and  provide  at  least  the 
same  measure  of  protection  for  the 
miner.  The  proposed  rule  would 
increase  the  availability  of  a  wider 
variety  of  mining  products  having 
enhanced  safety  components  by 
reducing  costs  and  broadening  the 
market  for  mining  equipment. 
Conforming  amendments  to  some  parts 
of  MSHAs  approval  regulations  are  also 
being  proposed  as  part  of  this 
rulemaking. 

DATES:  Written  comments  must  be 
submitted  by  February  13. 1995. 
ADDRESSES:  Commenters  are  encouraged 
to  send  commerrts  on  a  computer  disk 
along  with  the  hard  copy.  Send  written 
comments  and  computer  disks  to  the 
Mine  Safety  and  Health  Administration. 
Office  of  Standards,  Regulations,  and 
Variances,  Room  631,  4015  Wilson 
Boulevard,  ArHngton,  Virginia  22203. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations,  and  Variances, 
MSHA  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

This  proposal  contains  information 
collection  requirements  in  paragraphs 
(a),  (e).  and  (0  of  §6.10.  These 
paperwork  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980. 

Currently,  when  manufacturers  seek 
to  have  MSHA  test  and  evaluate  a 
product  they  must  supply  MSHA  with 
the  necessary  docimientation.  Under  the 
proposed  rule,  manufacturers  would 
still  need  to  produce  this 
documentation.  Thus,  the 
manufacturers'  burden  hours  related  to 
developing  documentation  needed  to 
perform  tests  and  evaluations  would  not 
change. 

Under  proposed  §  6.10(a),  in  order  for 
MSHA  to  issue  an  approval  to  a 
manufacturer,  MSHA  would  need  to 
review  a  copy  of  the  NRTL's  test  and 
evaluation  results  along  with  the 
NRTL's  statement  of  product 
compliance  with  MSHA  requirements. 
MSHA  anticipates  that  most 
manufacturers  would  request  two  copies 
of  the  test  and  evaluation  results  and 
statement  of  product  compliance  from 
the  NRTL  and  forward  one  set  to  MSHA 
along  with  the  application  for  approval 
of  its  product. 

Currently,  MSHA  spends  about 
14,750  staff  hours  testing  and  evaluating 
products.  The  actual  duration  of  the 
testing  and  evaluation  varies 
significantly  from  product  to  product. 
MSHA  expects  that  the  NRTLs  would 
spend  about  the  same  amount  of  time. 
Absent  an  MSHA  regulation  requiring 
approval  of  products  for  underground 
mines.  MSHA  estimates  that  at  least  10 
percent  of  manufacturers  would  still 
have  their  products  tested  and  evaluated 
by  an  independent  laboratory  to  make 
them  more  acceptable  to  the  mining 
industry.  Thus.  MSHA  estimates  that 
about  13.275  paperwork  burden  hours 
per  year  would  be  associated  with 
generating  the  NRTL  test  and  evaluation 
records  that  would  be  required  uiuler 
the  proposed  rule. 

^  Under  proposed  §  6.10(e),  an  NRTL 
would  make  available  for  MSHA  review 
internal  audits  of  the  NRTL  conducted 
as  a  part  of  its  internal  audit  program  to 
assure  that  the  required  procedures, 
controls,  and  practices  are  in  place. 
NRTLs  recognized  by  OSHA  currently 
are  required  to  do  internal  audits  and 


verify  that  they  were  done  and,  as  a 
result,  already  maintain  the  necessary 
records  to  verify  that  such  audits  are 
performed.  Thus,  there  are  no 
paperwork  burden  hours  associated 
with  §  6.10(e). 

Also,  under  proposed  §  6.10(f),  NRTLs 
must  make  available  for  MSHA  review 
the  results  of  their  field  audit  (follow- 
up)  programs.  This  includes  reports  of 
factory  inspections  of  manufacturers 
whose  products  the  NRTL  is  testing  and 
evaluating  and  any  field  audits  of 
products  to  monitor  and  ensure  the 
proper  use  of  the  NRTL's  mark.  In 
addition,  the  NRTL  must  notify  MSHA 
expeditiously,  for  example  by  telephone 
or  by  fax,  and  send  the  Agency  any 
necessary  documentation  when  audits 
reveal  nonconformities  in  products 
issued  an  MSHA  approval.  Because 
NRTLs  currently  maintain  records  of 
audits  performed  on  products  as  a 
normal  business  practice,  there  are  no 
paperwork  burden  hours  related  to 
maintaining  such  records.  However,  as 
a  result  of  the  proposed  rule,  the  NRTLs 
would  have  to  notify  and  send 
necessary  documentation  to  MSHA 
when  audits  reveal  nonconformities  in 
approved  products.  MSHA  estimated 
that  NRTLs  would  find  product 
nonconformities  in  about  12  percent  of 
audits,  and  it  would  take  an  NRTL  about 
30  minutes  to  notify  and  send  MSHA 
the  necessary  documentation.  In  FY 
1993.  MSHA  audited  709  units  of 
approved  products.  Thus,  the  associated 
burden  hours  are  estimated  to  be  about 
43  hours. 

Comments  regarding  the  proposed 
paperwork  provisions,  estimates,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  these  burdens,  should  be  sent 
to  Patricia  W.  Silvey.  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA.  Room  631.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203, 
and  directly  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention;  Steve  Semenuk,  Desk  Officer 
for  the  Mine  Safety  and  Health 
Administration,  Room  3001,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

IL  Background 

From  its  creation  by  Congress  in  1910, 
MSHA's  predecessor,  the  Bureau  of 
Mines,  Department  of  the  Interior 
(Bureau),  was  responsible  for  the  testing 
and  evaluation  of  mining  products. 
Under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Act),  MSHA 
is  responsible  for  prescribing  the 
technical  design,  construction,  and  test 
requirements  for  certain  products  used 
in  underground  mines,  and  for  testing 
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and  evaluating  them  for  approval  based 
on  those  requiremeots.  These  tedinicaJ 
requirements  are  set  forth  in  the 
Agency's  approval  regulations  in  30 
Q'R  parts  7  through  36. 

MSHA's  approval  regulations  govern 
the  process  through  which 
marmfacturers  may  obtain  MSR,\ 
approval.  certificaUon.  acceptance  or 
evaluation  of  certain  products  for  use  in 
underground  mines.  Each  of  these 
separate  approval  actions  has  specific 
application  procedures  and  technical 
requirements  for  testing  and  evaluation. 
MSHA  currantly  conducts  the  testing 
and  evaluation  of  products  for  a  fee  paid 
by  the  applicant.  Following  MSHA 
approval,  manufacturers  must  ensure 
that  the  product  continues  to  conform  to 
the  technicaJ  requirements  tested, 
evaluated,  and  approved  by  MSHA. 

When  MSHA  receives  an  appUcation 
for  approval  of  a  product  for  use  in 
undergroimd  mines,  every  aspect  of  the 
documentation  package  is  scrutinized  to 
determine  whether  the  technical 
requirements  of  the  applicable 
provisions  of  30  CFR  parts  15  through 
36  have  been  met.  Each  drawing  and 
specification  in  the  package  is  cross- 
checked against  these  requirements  and, 
for  some  products,  samples  of  the 
product  or  parts  of  the  product  are 
disassembled  and  examined  by  MSHA 
for  conformity  with  the  drawings  and 
specifications.  After  MSHA  verifies  that 
an  applicant's  product  complies  with 
the  design  and  construction 
requirements,  MSHA  then  tests  the 
product  to  determine  whether  it 
performs  according  to  the  approval 
requirements,  unless  the  design  obviates 
the  need  for  testing.  If  the  product 
passes  the  tests  and  meets  all  MSHA 
requirements,  MSHA  issues  an  approval 
for  the  product. 

Once  MSHA  has  approved  a  product, 
the  nianufaotnrer  is  authorized  to  place 
an  MSHA  approval  marking  on  the 
product  that  identifies  it  as  approved  for 
use  in  underground  mines.  Use  of  the 
MSHA  marking  obligates  the 
manufacturer  to  maintain  the  quality  of 
the  product  as  approved.  The  MSHA 
marking  indicates  to  the  mining 
community  that  the  product  has  been 
manufactured  according  to  the  drawings 
and  specifications  upon  which  the 
approval  was  based.  Any  proposed 
change  to  an  approved  product  that 
causes  it  to  differ  from  the  design  or 
construction  described  in  the  original 
documentation  approved  by  MSHA 
must  be  submitted  to  the  .\gency  for 
approval  pritw  to  implemejitalion  of  the 
change.  If  MSHA  approves  the  change, 
the  Agency  issues  an  extension  of 
approval  or  a  notice  of  acceptance  of  the 
modified  product  to  the  manufacturer. 


About  10  years  ago.  the  Agency 
reviewed  its  product  approval  program 
to  determine  if  it  could  be  restructured 
to  provide  improved  safety  to  miners 
without  increasing  the  le\'el  of  resources 
expended.  That  review  resulted  in  the 
promulgation  in  1988  of  30  CFR  part  7. 
Applicant  or  Third-Party  Testing,  which 
represented  MHiA's  first  departure 
from  its  role  of  front-end  prototype 
testing  of  products  for  approval  by 
substituting  manufacturer  or  third-party 
testing  of  a  limited  number  of  products 
for  the  testing  that  previously  had  been 
conducted  by  MSHA. 

The  objectives  of  the  program  were  to 
pennit  MSHA  to  redirect  its  resources  to 
its  post-approval  product  audit 
functions,  as  well  as  to  the  review  of 
technological  improvements  in  mining 
products.  The  Agency  made  this  shift  in 
emphasis  to  enhance  the  safety  of 
products  in  mines  by  providing  the 
mining  community  a  greater  assurance 
that  approved  products  in  mines 
continue  to  be  manufactured  as 
approved,  by  detecting  any  defective 
products  more  effectively,  and  by 
enabling  a  more  expeditious 
introduction  of  new  technology. 

Products  selected  as  suitable  for 
applicant  or  third-party  testin^;  under 
part  7  were  those  with  diaracteristics 
which  could  be  objectively  tested  in  a 
routine  and  readily  reproducible 
manner,  with  no  elements  of  subjective 
analysis.  Products  whose  testing  results 
depend  on  the  experience,  judgment, 
and  knowledge  of  the  personnel 
executing  the  tests,  such  as  testing  a 
complex  intrinsically  safe  circuit,  were 
not  included  in  the  part  7  program. 

Under  part  7,  all  product  testing  is 
conducted  according  to  MSHA-specified 
tests  and  procedures,  using  calibrated 
and  accurate  instruments.  Moreover,  the 
product  testing  is  subject  to  Agency 
observation  or  witnesang.  Part  7  is  not 
a  self-certification  program.  The  part  7 
concept  shifts  only  the  testing  of  certain 
products  to  the  applicant  or  a  third 
party.  The  evaluation  of  the  test  results 
and  the  issuance  of  the  approval  remain 
the  responsibility  of  the  Agency.  Under 
this  proposal,  part  7  would  not  be 
changed. 

In  1993.  as  part  of  President  Clintons 
National  Performance  Review.  MSHA 
initiated  a  further  review  of  its  approval 
and  certification  activities,  including  its 
part  7  applicant  or  third-part>'  testing 
program.  Based  on  this  review,  the 
Agency  reaffirmed  the  objectives  of  the 
part  7  concept  to  increase  post-approval 
product  audi»s  and  direct  more 
resources  to  evaluation  of  safety  and 
technological  improvements  ih  products 
for  use  iHidergiound.  However.  MSHA 
detern»ned  that  while  the  part  7 


program  was  a  step  in  the  right 
direction,  the  Hmited  scope  of  that 
program  did  not  free  up  sufficient 
resources  to  allow  MSHA  to  fully 
redirect  its  efforts  to  meet  those 
objectives.  After  considering  how  best  to 
accomplish  those  goals,  the  Agency  has 
decide!  to  initiate  rulemaking  to  modify 
MSHA's  approval  program  in  two  ways. 
First,  applicants  seeking  MSHA  product 
approval  would  be  required  to  use 
independent  latxHstories  for  the 
required  testing  and  evaluation.  This 
would  be  in  lieu  of  MSHA  testing  and 
evaluation  of  products.  As  with  the  part 
7  program,  however,  MSFL\  would 
continue  to  verify  that  approval 
requirements  were  met  and  would 
retain  full  responsibihty  for  issuing  the 
product  approval.  Thus,  this  proposed 
modified  approach  would  not  constitute 
a  self-certification  program.  Second, 
MSHA  or  appropriately  recognized 
independent  laboratories  would  be 
permitted,  upon  an  applicant's  request, 
to  test  and  evaluate  a  product  for 
approval  based  on  approval 
requirements  other  than  the  Agency's, 
as  long  as  those  requirements  provide 
an  equal  or  greater  degree  of  protection. 
This  would  allow  MSHA  to  approve  a 
product  meeting  the  International 
Electrotechnical  Commission's  (lEC) 
approval  standards,  or  some  other 
approval  requirements  different  frcMn 
those  specified  in  MSHA's  regulations, 
provided  that  MSHA  had  determined 
previously  that  those  requirements  were 
equivalent  or  could  be  enhanced  to 
pro\ide  protection  equivalent  to  that 
afforded  by  products  tested  and 
evaluated  according  to  MSHA  approval 
requirements.  In  this  way.  the  Agency 
could  take  advantage  of  revisions  to 
product  approval  standards  developed 
by  other  countries  or  standards 
development  organizations  to  address 
technological  advances  or 
improvements  in  product  safety.  Such 
an  approach  would  permit  the 
introduction  of  a  wider  variety  of 
improved  products  into  U.S.  mines 
more  quickly  than  if  the  Agenc\'  had  to 
undertake  rulemaking  to  address  each 
technological  advance  or  improvement 
in  product  safety,  capability,  and 
performance. 

III.  Discussion  of  Proposed  Rule 

Section  6.10     Use  of  Independent 
Laboratories 

The  proposed  rule,  which  would 
require  applicants  to  use  independent 
laboratodes  to  perform  the  product 
testing  and  evaluation  necessary  for 
issuance  of  MSHA's  product  a}>proval. 
is  intended  to  form  the  foundation  of  a 
modifiod  approval  program  providing 
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enhanced  product  user  protection  and 
more  rapid  introduction  of  new 
technology  into  the  mining  industry. 
This  modified  approval  program  would 
require  appUcants  for  product  approval 
to  submit  to  MSHA,  along  with  their 
application  and  product  drawings  and 
specifications,  the  test  and  evaluation 
data  and  results  developed  by  a 
qualified  independent  laboratory  in 
addition  to  the  laboratory's  statement  of 
product  conformance  with  MSHA 
testing  and  evaluation  requirements. 

In  deciding  to  propose  such  a 
modification  to  its  approval  program, 
the  Agency  concluded  that  it  was 
essential  for  the  laboratories  performing 
testing  and  evaluation  to  be  recognized 
under  some  type  of  accreditation 
program.  The  existence  of  three 
accreditation  programs  administered  by 
the  U.S.  Government  led  MSHA  to 
decide  to  use  one  of  these  programs 
rather  than  establish  its  own  program 
and  duplicate  the  work  of  others.  The 
three  programs  considered  were: 

(1)  The  National  Institute  of  Standards 
and  Technology's  (NIST)  National 
Voluntary  Conformity  Assessment 
System  Evaluation  (NV  CASE)  program, 
15  CFR  part  286; 

(2)  NIST's  National  Voluntary 
Laboratory  Accreditation  Program  (NV 
LAP).  15  CFR  part  285;  and 

(3)  The  Occupational  Safety  and 
Health  Administration's  (OSHA) 
Nationally  Recognized  Testing 
Laboratory  Program  (NRTL),  29  CFR 
1910.7. 

The  NV  CASE  program  became 
effective  on  May  23,  1994.  As  of  July 
1994,  NIST  had  received  only  one  letter 
expressing  possible  interest  in 
establishing  a  specific  program  under 
NV  CASE.  Therefore,  no  organization 
which  determines  the  conformity  of 
products  to  technical  regulations  based 
on  testing  and  evaluation;  i.e.,  a 
conformity  assessment  body,  has  yet 
l)een  accredited  by  NIST  under  the  NV 
CASE  program.  Moreover,  as  indicated 
by  NIST  in  the  preamble  to  the  final  rule 
for  NV  CASE,  the  program  was  intended 
to  assist  U.S.  manufacturers  in 
demonstrating  that  their  products  meet 
other  countries'  technical  requirements 
for  export  purposes.  Accrediting  an 
organization  to  determine  the 
conformity  of  products  with  domestic 
regulatory  requirements,  such  as 
MSHA's  product  approval  regulations, 
was  specifically  stated  to  be  outside  the 
scope  of  the  NV  CASE  program. 
Therefore,  NV  CASE  is  not  suitable  for 
MSHA's  purposes  in  this  rulemaking. 

After  comparing  the  other  two 
programs,  NIST's  NV  LAP  and  OSHA's 
NRTL.  MSHA  has  selected  the  OSHA 
Nationally  Recognized  Testing 


Laboratory  program  as  the  appropriate 
platform  by  wl^ch  private  sector, 
independent  laboratories  could  provide 
prototype  testing  and  evaluation  of 
products  for  use  in  mines.  The  Agency 
has  chosen  the  OSHA  program  over  the 
NIST  NV  LAP  program  for  several 
reasons. 

First,  in  order  for  a  laboratory  to 
become  recognized  or  accredited  as  an 
NRTL  under  OSHA's  program,  the 
laboratory  must  be  independent;  i.e., 
fi^e  from  influence  by  manufacturers 
whose  products  it  tests  and  evaluates, 
by  vendors  and  suppliers,  and  by 
employers  using  approved  products. 
This  independence  does  not  exist  under 
NIST's  NV  LAP  program  to  accredit 
calibration  and  testing  laboratories 
because  manufacturers'  in-house 
laboratories  are  eligible  to  receive 
accreditation.  Independence  of  the 
testing  laboratory  from  the  manufacturer 
is  essential  for  MSHA  and  the  public  to 
have  confidence  in  testing  and 
evaluation  conducted  outside  its 
Approval  and  Certification  Center. 

Second,  the  OSHA  NRTL 
accreditation  signifies  that  the 
independent  laboratory  has  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  amd  quality  control 
programs)  to  perform  testing  and 
evaluation  of  products  to  determine 
compliance  with  specified  design, 
construction,  or  test  requirements.  An 
NRTL  does  more  than  just  test  products. 
One  key  feature  distinguishing  an  NRTL 
from  a  testing  house,  such  as  one 
accredited  by  NIST  under  NV  LAP,  is  its 
ability  to  evaluate  products  during 
production  to  ensure  that  the  products 
conform  to  technical  standards.  The 
term  "evaluation"  means  the  systematic 
examination  of  the  extent  to  which  a 
product  fulfills  specified  requirements. 
Thus,  an  NRTL  must  be  qualified  both 
to  test  products  to  specific  standards 
and  to  certify,  after  evaluation,  that  the 
products  meet  applicable  requirements. 

Finally,  an  important  factor  in 
MSHA's  decision  to  use  laboratories 
accredited  by  OSHA  is  the  requirement 
that  NRTLs  maintain  oversight  of 
products  they  test,  evaluate,  and  certify 
and  which  carry  the  NRTL's  marking. 
One  of  the  goals  of  MSHA's  modified 
approval  proposal  is  to  provide  greater 
assurance  that  products  actually  in 
service  in  underground  mines  are 
manufactured  as  approved.  OSHA's 
program,  which  mandates  organized 
product  "follow-up,"  would  provide 
this  assurance.  This  "follow-up" 
program  serves  three  functions.  It  (1) 
implements  control  procedures  for 
identifying  listed  or  labeled  products; 


(2)  to  the  extent  necessary,  conducts 
production  line  inspections  to  ensure 
conformance  with  test  and  evaluation 
standards;  and  (3)  to  the  extent 
necessary,  initiates  post-marketing  field 
inspections  to  ensure  that  the  product 
continues  to  meet  the  test  standards  and 
requirements.  Laboratories  accredited 
under  the  NV  LAP  program,  because 
they  only  test  and  do  not  evaluate 
product  compliance,  are  not  required  to 
conduct  product  auditing  functions 
such  as  those  an  NRTL  must  perform. 

The  OSHA  procedures  for  recognizing 
Nationally  Recognized  Testing 
Laboratories  are  set  forth  in  Appendix  A 
to  29  CFR  1910.7.  (See  53  FR  12123. 
April  12, 1988.)  This  appendix  provides 
requirements  and  criteria  which  OSHA 
uses  to  evaluate  and  recognize  an  NRTL. 

Under  Appendix  A,  each  applicant  for 
accreditation  as  an  NRTL  must  list  the 
specific  test  standards  it  intends  to  use. 
OSHA  then  evaluates  the  laboratory's 
capabilities  based  on  the  Ust  and  an  on- 
site  review  by  an  assessment  team.  As 
a  part  of  the  accreditation  process,  the 
assessment  team  visits  the  applicant 
laboratory  to  verify  its  capabilities, 
including  facilities,  test  equipment, 
calibration  program,  product  handling 
procedures,  product  evaluation 
procedures,  test  procedures,  technical 
reports,  technical  records,  test 
standards,  quality  assurance  program, 
internal  audits,  complaint  resolution 
procedures,  follow-up  program  for 
manufacturers,  personnel  programs,  and 
other  procedures  for  producing  credible 
findings  and  objective,  imbiased  reports. 
Since  the  inception  of  the  OSHA 
program  in  1988,  MSHA  has  assisted 
OSHA  in  assessing  the  capability  of 
applicant  laboratories  to  fiilfiU  the 
requirements  of  the  NRTL  program.  In 
this  cooperative  effort,  MSHA  personnel 
brought  to  the  OSHA  program  broad 
experience  in  test  procedures  and 
conformity  assessment  of  products  to 
technical  requirements. 

After  reviewing  a  laboratory's 
application  and  capabilities,  OSHA 
makes  a  preliminary  decision  to  grant  or 
deny  the  application.  This  decision  is 
published  in  the  Federal  Register  for 
comment.  After  the  comment  period, 
which  must  be  at  least  60  days,  the 
validity  of  any  comments  received  is 
evaluated.  These  evaluations  are  used  to 
help  determine  whether  the  applicant 
has  met  the  criteria  for  accreditation. 
Upon  approval,  a  final  announcement  is 
published  in  the  Federal  Register 
outlining  the  scope  of  the  recognition 
and  any  conditions  that  apply  to  the 
newly-recognized  NRTL. 

Each  recognition  lasts  for  5  years. 
During  that  time,  OSHA  exercises 
oversight  to  assess  conformance  of  the 


NRTL  with  the  terms  of  its 
accreditation.  Unresolved  issues  or 
discrepancies  could  result  in 
withdrawal  of  the  NRTL  recognition.  At 
the  present  time,  twelve  laboratories  are 
accredited  by  OSHA  under  its  NRTL 
program. 

Foreign  laboratories  also  may  apply 
for  NRTL  accreditation.  In  determining 
eligibility  for  a  foreign-based  testing 
agency  or  organization,  however.  OSHA 
takes  into  consideration  the  policy  of 
the  foreign  government  regarding  both 
the  acceptance  in  that  country  of  testing, 
data,  equipment  acceptances,  and 
listings  and  labeling,  which  are 
provided  through  nationally  recognized 
testing  laboratories  recognized  bv  the 
Assistant  S«cretary  for  OSHA,  and  the 
accessibility  to  government  recognition 
or  a  simihr  system  in  that  country'  by 
U.S.-based,  safety-related  testing 
agencies,  whether  recognized  by  the 
Assistant  Secretary  or  not,  if  such 
recognition  or  a  similar  system  is 
required  by  thai  country  .Presently,  one 
foreign  laboratory  has  been  recognized 
by  OSHA  as  an  NRTL.  That  laboratory 
is  the  Canadian  Standards  Association 
(CSA). 

B.  Section-by-Section  Discussion 
Section  6.1    Purpose  and  Effective  Date 

Under  the  proposal,  this  part  would 
establish  the  procedures  and 
requirements  for  independent 
laboratories  to  perfonn  testing  and 
evaluation  for  MSHA  product  approval. 
It  also  would  authorize  MSHA.  when 
requested  by  an  applicant  for  product 
approval,  to  approve  a  product  based  on 
testing  and  evaluation  requirements 
other  than  those  set  forth  in  MSHA 
product  approval  regulations  if  the  other 
requirements  are  equivalent  to  MSHA's 
or  can  be  enhanced  to  provide  at  least 
the  same  degree  of  protection  as 
MSHA's  requirements. 

The  provisions  of  this  part  would 
apply  to  all  applications  for  approval 
and  extensions  of  approval  except  those 
filed  under  30  CFR  parts  7,  31,  32.  and 
36  received  by  MSHA  after  (insert  the 
effective  date  of  this  rule].  However, 
MSHA  recognizes  that  it  may  take  some 
time  before  there  are  NRTLs  accredited 
by  OSHA  to  perform  testing  and 
evaluation  to  all  the  various  MSHA 
product  approval  regulations.  Until 
such  time  as  an  NRTL  has  been 
recognized  to  perform  the  necessary 
testing  and  evaluation  for  a  particular 
product.  MSHA  would  continue  to 
perform  the  required  testing  and 
evaluation  for  that  product  for  approval 
purposes.  Once  an  NRTL  is  recognized 
to  perform  the  required  tests  and 
(Valuations  for  a  given  product. 


however,  the  manufacturer  would  be 
required  to  have  the  necessary  testing 
and  evaluation  conducted  by  an  NRTL 
recognized  by  OSHA  to  perform  those 
specific  tests  and  evaluations  and  to 
submit  the  testing  and  evaluation  results 
and  the  statement  of  product 
compliance  along  with  its  application 
for  approval  or  extension  of  approval. 
Thus,  for  example,  if  an  NRTL  had  been 
recognized  by  OSHA  to  perform  the 
testing  and  evaluation  of  hose  conduit 
for  approval  under  30  CFR  part  18.  then 
the  manufacturer  would  be  required  to 
use  an  NRTX  to  perform  those  tests  and 
evaluations  for  an  approval  or  extension 
of  approval  and  submit  the  results  to 
MSHA  as  part  of  its  application.  On  the 
other  hand,  if  no  NRTL  had  been 
accredited  to  perform  the  hose  conduit 
testing  and  evaluation.  MSHA  would 
continue  to  perfonn  the  testing  and 
evaluation  required  for  product 
approval. 

If  only  one  NRTL  is  accredited  to 
perform  the  necessary  testing  and 
evaluation  for  a  particular  product,  the 
manufacturer  would  have  to  use  that 
NRTT.  to  conduct  the  requisite  testing 
and  evaluation  work.  Where  more  than 
one  NRTL  has  been  recognized, 
manufacturers  would  have  a  choice  as 
to  which  NRTL  would  perform  the 
work. 

Section  6.2    Definitions 

The  following  definitions  would 
apply  to  the  provisions  of  this  part. 

Approval.  This  term  would  be  used  to 
describe  a  written  document  issued  by 
MSH.^  which  states  that  a  product  has 
met  the  requirements  of  part  18, 19,  20 
21.  22.  23.  26.  27.  29.  33,  or  35.  It  would 
not  apply  to  the  provisions  of  30  CFR 
part  7.  The  definition  would  be  based 
on  the  existing  definitions  of  "approval" 
in  the  parts  specified  above.  It  would  be 
expanded  to  include  "certification"  and 
"acceptance"  because  these  terms  also 
are  used  to  denote  MSHA  approval. 

Evaluation.  This  term  would  mean 
the  systematic  examination  of  the  extent 
to  which  a  product  fulfills  the  specified 
requirements  for  MSHA  product 
approval. 

Section  6.10    Use  of  Independent 
Laboratories 

Proposed  §6. 10(a)  would  require  the 
applicant  seeking  MSR\  product 
approval  under  part  18.  19.  20,  21,  22. 
23,  26,  27.  29,  33,  or  35  to  provide,  as 
a  part  of  its  application,  documentation 
of  the  testing  and  evaluation  necessary* 
to  ensure  compliance  with  MSHA 
requirements.  Such  testing  and 
evaluation  would  be  performed  by  an 
independent  laboratorv  that  has  been 
accredited  by  OSHA  as  a  Nationally 


Recognized  Testing  Laboratory-  and  has 
demonstrated  its  capability  to  perform 
the  speqific  testing  and  evaluation 
required  1^  MSHA  for  the  product  for 
which  approval  is  sought. 

To  implement  this  proposed  rule. 
MSHA  and  OSHA  intend  to  expand  by 
a  subagreement  the  1979  Interagency 
Agreement  between  MSHA  and  OSHA 
which  provides  for  interagency 
coordination  to  develop  compatible 
safety  and  health  standards,  regulations, 
and  policies  \vi^  respect  to  the  mutual 
goals  of  the  two  organizations.  That 
subagreement  would  include  specific 
provisions  for  detailing  the  coordination 
between  the  two  agencies  with  respect 
to  the  NRTL  program. 

In  order  to  become  accredited  under 
OSHA's  NRTL  program  to  perform 
MSHA  testing  and  evaluation,  a 
laboratory  would  have  to  submit  an 
application  to  OSHA  which  provides 
sufficient  information  and  detail 
demonstrating  that  it  meets  the 
requirements  set  forth  in  29  CFR  1910.7. 
As  part  of  its  application,  the  laboratory 
also  would  identify  the  scope  of  the 
NRTL-related  activity  for  which  it  seeks 
recognition.  This  would  include 
identifying  those  specific  testing  and 
evaluation  methods  set  forth  in  MSHA 
product  approval  regulations  that  the 
laboratory  would  use  to  test  and 
evaluate  the  product  being  submitted  for 
MSHA  approval.  Based  on  pre- 
rulemaking  discussions  between  MSHA 
and  OSHA.  the  Assistant  Secretary  for 
OSHA  would  consider  MSHA  testing 
and  evaluation  requirements  set  out  in 
30  CFR  parts  18. 19.  20.  21,  22.  23,  26. 
27.  29.  33.  and  35,  or  other  testing  and 
evaluation  requirements  which  MSHA 
determines  under  30  CFR  6.20  are 
equivalent  to  the  requirements  in  those 
approval  parts,  to  be  "alternative  test 
standards"  as  defined  in  29  CFR 
1910.7(d).  which  provide  an  "adequate 
level  of  safety"  for  products  to  be  used 
in  gassy  underground  mines.  However, 
unless  otherwise  specifically  indicated 
by  OSHA.  the  MSHA  testing  and 
evaluation  requirements  considered  as 
"alternative  test  standards  '  shall  not  be 
used  to  test  and  evaluate  products  for 
use  in  workplaces  other  than  gassy 
underground  mines  subject  to  MSHA 
jurisdiction  under  the  Mine  Act. 
Under  OSHA's  Appendix  A  to 
§  1910.7.  an  on-site  assessment  of  the 
testing  facilities  of  the  applicant 
laboratory ,.as  well  as  its  administrative 
and  technical  practices,  would  then  be 
conducted  by  OSHA.  The  assessment 
team  selected  to  evaluate  the 
capabilities  of  the  laboratory'  desiring  to 
test  to  MSHA  approval  requirements 
would  be  a  joint  OSHA/MSHA  group, 
including  MSHA  personnel  skilled  in 


61380       Federal  Register  /  Vol.  59,  No.  229  /  Wednesday,  November  30.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  229  /  Wednesday,  November  30,  1994  /  Proposed  Rules 


61381 


the  details  of  MSHA  testing  and 
evaluation  requirements.  Although 
under  its  regulation  OSHA  has  the 
authority  to  contract  with  outside 
personnel  to  perform  the  on-site 
assessment.  OSHA  has  agreed  that  this 
critical  responsibility  would  not  be 
contracted  out  to  private  sector 
personnel  for  evaluating  appUcant 
laboratories  seeking  recognition  to 
perform  MSHA  testing  and  evaluation. 
The  subagreement  to  the  Interagency 
Agreement  between  MSHA  and  OSHA 
would  specifically  eliminate  this  option 
for  the  MSHA  program. 

It  is  the  Assistant  Secretary  for  OSHA 
who  has  the  authority  to  grant 
recognition  to  an  NRTL  or  to  expand, 
renew,  or  revoke  such  recognition. 
However.  MSHA  staff  would  participate 
in  all  aspects  of  the  process  for 
determining  whether  an  application  for 
recognition  of  an  NRTL  to  perform 
testing  and  evaluation  for  MSH.\ 
product  approval  should  be  approved. 
This  would  include  preparation  of 
written  reports  of  on-site  assessment, 
review  of  any  public  comments  received 
regarding  the  laboratory's  application 
for  accreditation,  and  participation  in 
any  special  review  or  informal  hearing 
ordered  by  the  Assistant  Secretary  for 
OSHA  to  address  public  objection  to  an 
applicant's  request  for  recognition  by 
OSHA.  MSHA  personnel  also  would 
participate  fully  in  any  action  to 
expand,  renew,  or  revoke  recognition  of 
an  NRTL  to  perform  the  testing  and 
evaluation  necessary  under  MSHA's 
product  approval  regulations.  In  this 
manner,  MSHA  would  be  assured  that 
the  applicant  laboratory  is  capable  and 
has  complete  understanding  of  the 
testing  and  evaluation  requirements, 
procedures,  and  protocol  specified  in 
MSHA's  product  approval  regulations. 
All  these  areas  of  MSHA  participation 
in  the  OSHA  process  to  accredit  an 
NRTL  to  perform  MSHA  testing  and 
evaluation  would  be  delineated  in  the 
subagreement  between  the  agencies. 

As  required  under  this  paragraph  (a) 
of  the  proposed  rule,  once  an  NRTL  has 
been  recognized  by  OSHA  to  perform 
testing  and  evaluation  for  MSHA 
approval  of  a  particular  product,  the 
manufacturer  seeking  approval  of  that 
product  must  submit  to  MSHA.  as  part 
of  its  application,  the  NRTL  testing  and 
evaluation  results  along  with  a 
statement  of  product  compliance  with 
the  applicable  MSHA  approval 
requirements.  It  is  at  this  point  that  the 
MSHA  review  process  would  begin. 

MSHA  woulo  initiate  an 
administrative  review  of  the  application 
package  upon  receipt  to  ensure  that  the 
applicant  had  included  all  of  the 
necessary  information  to  process  the 


application.  This  information  woiUd 
include,  among  other  things,  a  complete 
description  of  the  product,  product 
drawings  and  specifications,  the  NRTL 
product  testing  and  evaluation  results, 
the  NRTL  statement  of  product 
compliance  with  the  applicable  MSHA 
approval  requirements,  and  payment  of 
the  nonrefundable  MSHA  appHcation 
fee.  If  the  manufacturer  has  submitted 
an  incomplete  application  package 
without  all  the  information  required, 
MSHA  immediately  would  notify  the 
applicant  of  the  deficiency  by  mail. 
MSHA  would  then  hold  the  deficient 
application  for  a  reasonable  period  of 
time,  without  further  processing,  while 
awaiting  a  response  from  the 
manufacturer.  If  the  applicant  fails  to 
respond  to  the  MSHA  request  for 
additional  information  to  complete  the 
application  package  within  a  reasonable 
time.  MSHA  would  cancel  the 
application  and  the  applicant  would 
forfeit  the  application  fee.  Applications 
submitted  without  the  required 
application  fee  would  be  considered 
invalid. 

After  determining  that  an  application 
package  is  complete.  MSHA  would 
initiate  a  technical  review  to  ensure  that 
the  NRTL  testing  emd  evaluation  results 
were  both  reasonable  and  appropriate 
for  the  particular  product.  If  technical 
review  of  the  package  indicates 
deficiencies  resulting  from  inadequate 
data,  illogical  or  unreasonable  testing  or 
evaluation  results,  or  the  omission  of 
required  information,  the  applicant 
would  be  notified  of  the  discrepancy 
and  given  a  reasonable  period  of  time  to 
provide  the  needed  information  and/ or 
explain  the  apparent  deficiency.  Failure 
to  respond  to  the  MSHA  notification  of 
a  discrepant  application  with  the 
required  information  and/or  satisfactory 
explanations  within  a  reasonable  period 
would  result  in  cancellation  of  the 
application  and  forfeiture  of  the 
application  fee. 

Following  the  administrative  and 
technical  review  of  the  product 
application  package,  MSHA  would  issue 
an  approval,  or  notice  denying  approval, 
to  the  applicant.  A  notice  denying 
approval  would  state  the  reasons  upon 
which  the  denial  was  based.  If  an 
approval  is  issued,  the  approval  holder 
is  authorized  and  required  to  place  an 
MSHA  marking  on  the  product  which 
signifies  to  the  user  of  the  product  that 
the  product  is  approved  for  use  in  gassy 
underground  mines.  The  product 
drawings  and  specifications,  the  NRTL 
testing  and  evaluation  results,  and  the 
NRTL  statement  of  product  compliance 
with  the  applicable  approval 
requirements  would  be  retained  in  an 
approval  file.  The  MSHA  approval 


constitutes  a  license  which  authorizes 
the  approval  holder  to  manufacture, 
distribute,  and  sell  the  product 
constructed  in  exact  accordance  with 
the  approval  documentation  on  file  with 
MSHA. 

Proposed  §  6.10(b)  would  require  that 
NRTL  testing  and  evaluation  of  products 
for  MSHA  approval  be  performed  only 
by  NRTLs  accredited  by  OSHA  to 
perform  the  specific  MSHA  tests  and 
evaluations.  Because  of  the  critical 
nature  of  the  testing  and  evaluation  of 
products  to  be  used  in  the  underground 
mining  environment,  where  hazards 
such  as  flammable  methane  gas  may 
exist,  the  proposal  would  not  permit  the 
NRTL  to  contract  out  any  portion  of  the 
testing  and  evaluation  conducted  for 
applicants  seeking  MSHA  approval. 
Additionally,  the  proposed  rule  would 
require  the  testing  and  evaluation  to  be 
performed  in-house  at  the  facilities  of 
the  NRTL  specifically  accredited  by 
OSHA  to  perform  the  MSHA  tests  and 
evaluations  required.  In  this  way. 
MSHA  could  continue  to  ensure  that  the 
NRTL  accredited  by  OSHA  as  having 
the  capability,  including  the  necessary 
equipment  and  trained  personnel,  to 
perform  the  specific  MSHA  tests  and 
evaluations  is.  in  fact,  the  laboratory 
conducting  the  testing  and  evaluation 
work. 

Under  the  proposal,  the  specific 
NRTL  receiving  recognition  to  perform 
MSHA  testing  and  evaluation  would  be 
required  to  perform  all  tests  and 
evaluations  in  strict  accordance  with 
MSHA  regulations,  including  the 
procedures  and  protocol  used  by  MSHA 
in  conducting  such  testing  and 
evaluation.  The  proposed  rule  would 
not  permit  an  NRTL  to  change  a  testing 
standard  or  any  elements  incorporated 
in  the  standard.  Therefore,  the 
provisions  of  "II.  Supplementary 
Procedures,  A.  Test  Standard  Changes" 
of  Appendix  A  to  29  CFR  1910.7  would 
not  be  a  part  of  the  MSHA  program. 

Proposed  §  6.10(c)  would  reserve  the 
right  of  MSHA  to  observe  or  verify  the 
testing  and  evaluation  conducted  for 
products  approved  by  MSHA.  This  is  to 
ensure  that  the  OSHA-recognized 
NRTLs  continue  to  perform  tests  and 
evaluations  to  MSHA  requirements  in 
an  appropriate  maimer.  "This  safeguard 
would  supplement  the  existing  NRTL 
quality  control  program  which  includes 
the  performance  of  internal  audits  as 
required  by  the  OSHA  recognition. 

Proposed  §  6.10(d)  would  require  that 
the  manufacturer  of  the  MSHA- 
approved  product  affix  a  durable  NRTL 
mark  as  well  as  a  durable  MSHA  mark 
to  the  product.  The  test  standard  used 
in  testing  and  evaluating  the  product  for 
MSHA  approval  also  would  be  required 
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to  be  referenced  on  the  NRTL's  marking 
This  would  allow  the  role  of  the  NRTL 
participating  in  the  MSHA  approval 
program  to  be  clearly  identified  in  the 
field,  both  to  the  user  of  the  approved 
product  and  to  MSHA  inspection 
personnel.  In  addition,  this  inclusion 
would  protect  the  product  user  firom 
unknowingly  using  a  product  bearing 
the  MSHA  and  NRTL's  marks  in  an 
environment  for  which  the  product  has 
not  been  tested,  evaluated,  and 
approved.  In  this  way,  product  defects 
discovered  in  the  field  by  users  or 
reported  to  and  confirmed  by  MSHA 
could  be  addressed  without  delay. 
MSHA  would  promptly  notify  the 
manufacturer  and  associated  NRTL  of 
product  defects  identified  or  confirmed 
by  MSHA,  so  that  coordinated 
corrective  action  could  be  initiated  to 
protect  the  safety  of  the  miners  and 
ensure  the  integrity  of  the  MSHA  and 
NRTL's  marks. 

Under  proposed  §  6.10(e),  internal 
audits  performed  by  an  NRTL  as  part  of 
the  quality  control  program  required  by 
the  OSHA  accreditation  would  have  to 
be  made  available  for  review  by  MSHA. 
This  provision  would  not  require 
NRTLs  to  submit  copies  of  all  internal 
audits  to  MSHA.  Instead,  it  simply 
would  require  an  NRTL  to  make  such 
audits  available  to  MSHA  for  review 
when  requested  by  the  Agency.  These 
internal  audits  provide  documented 
verification  that  the  OSHA-recognized 
NRTL  continues  to  satisfy  the 
requirements  of  29  CFR  1910.7(b)(4),  is 
performing  within  its  "letter  of 
recognition"  and  its  quality  control 
program,  and  has  not  misrepresented 
the  scope  or  conditions  of  its 
accreditation.  Internal  audits  under  the 
OSHA  NRTL  program  are  done  at 
appropriate  intervals  by  trained  and 
qualified  persons.  Guidelines  for  the 
establishment  of  quality  control 
programs  for  laboratories  are  available 
in  ISO  guides  25,  28,  and  38. 

Under  proposed  §  6.10(f),  NRTLs 
recognized  by  OSHA  to  perform  MSHA 
testing  and  evaluation  would  be 
required  to  formulate  and  implement  a 
"follow-up"  program  in  accordance 
with  the  OSHA  requirements  of  29  CFR 
1910.7(b)(2).  In  addiUon,  the  proposal 
would  mandate  that  NRTLs  make 
available  to  MSHA  for  review  any 
information  gathered  by  an  NRTL 
during  manufacturing  site  inspections 
or  field  audits  of  manufactured  products 
approved  by  the  MSHA.  As  indicated  in 
the  discussdon  of  paragraph  (d)  on 
internal  audits,  NRTLs  would  not  be 
required  to  submit  copies  to  MSHA  of 
"follow-up"  reports  of  manufacturing 
site  inspections  and  products  audits. 
They  would  need  only  to  provide 


MSHA  with  copies  upon  MSHA's 
request. 

Further,  NRTLs  would  be  required  to 
notify  MSHA  immediately  of  product 
defects  discovered  so  that  appropriate 
corrective  action  could  be  initiated  to 
protect  the  safety  and  health  of  the 
miners.  Because  product  defects  can 
create  hazards  underground,  immediate 
notification  should  be  by  expeditious 
means,  such  as  by  telephone  or  fax. 
Telephone  or  other  contact  should  then 
be  confirmed  in  writing.  The  oral  and 
written  notification  should  include  a 
description  of  the  nature  and  extent  of 
the  problem. 

The  prompt  sharing  of  NRTL  product 
audit  information  would  enhance  the 
MSHA  post-approval  product  audit 
program,  permit  rapid  response  to  safety 
problems  caused  by  product  defects, 
and  ensure  the  integrity  of  the  MSHA 
and  NRTL  marks. 

Proposed  §  6.10(g)  would  provide  that 
approved  products  tested  and  evaluated 
by  NRTLs  recognized  by  OSHA  to 
perform  MSHA  testing  and  evaluation 
would  be  subject  to  periodic  audit  by 
MSHA  to  determine  conformity  with  the 
technical  requirements  upon  which  the 
approval  was  based.  This  aspect  of  the 
proposal  would  complement  the 
"follow-up"  program  required  by  the 
OSHA  recognition  and  provide  a 
mechanism  for  independent  evaluation 
by  MSHA  of  approved  products. 

Proposed  paragraph  (g)  would  require 
an  approval  holder,  upon  MSHA's 
request,  to  make  an  approved  product 
available  to  MSHA  for  audit,  at  no  cost 
to  MSHA.  MSHA  would  make  such  a 
request  no  more  than  once  a  year, 
except  for  cause.  This  would  be  in 
addition  to  MSHA's  ongoing  quafity 
assurance  program  through  which  the 
Agency  can  obtain  products  for  audit  at 
any  time  at  MSHA's  expense,  and  the 
field  audit  program  conducted  by  the 
specific  NRTL  upon  whose  testing  and 
evaluation  MSHA  bases  its  approval 
action. 

Approved  products  to  be  audited  by 
MSHA  would  be  selected  by  the  Agency 
as  representative  of  those  distributed  for 
use  in  underground  mines.  When  an 
approved  product  is  requested  by 
MSHA  for  audit  fi-om  the  approval 
holder,  the  Agency  would  arrange  to 
examine  and  evaluate  it  at  a  mutually- 
agreed-upon  time  and  location  and 
would  permit  the  approval  holder  to 
observe  any  audit-related  tests 
conducted.  This  examination  and 
evaluation  could  take  place  at  an  MSHA 
facihty,  at  the  manufacturer's  plant  or 
distribution  center,  or  at  any  other  place 
agreed  upon  by  MSHA  and  the  approval 
holder.  The  approval  holder  would  be 


able  to  obtain  any  final  report  resulting 
irom  such  audits. 

The  proposed  rule  would  allow 
MSHA  to  more  effectively  determine 
whether  products  are,  in  fact,  being 
manufactured  as  approved.  MSHA.  not 
the  manufacturer,  would  select  the 
product  and  MSHA  also  would  continue 
to  obtain  approved  products  fi-om 
sources  other  than  the  manufacturer. 
This  approach  is  particularly  useful  for 
products  that  are  "one  of  a  kind"  or  of 
limited  distribution.  Because  these 
products  are  not  readily  found  at  mine 
suppliers  or  distributors,  they  would  be 
difficult  to  locate  without  the  assistance 
of  the  approval  holder. 

In  determining  which  approved 
products  would  be  subject  to  audit  at 
any  particular  time,  MSHA  would 
consider  a  variety  of  factors  such  as 
whether  the  manufacturer  has 
previously  produced  the  approved 
product  or  similar  products,  whether 
the  approved  product  is  new  or  part  of 
a  new  product  fine,  or  whether  the 
approved  product  is  intended  for  a 
unique  application  or  limited 
distribution.  Other  considerations  may 
include  product  complexity,  the 
manufacturer's  previous  product  audit 
results,  product  population  in  the 
mining  community,  and  the  time  since 
the  last  audit  or  since  the  product  was 
first  approved. 

Based  on  MSHA's  experience,  the 
Agency  anticipates  few  instances  in 
which  it  would  request  at  no  cost  more 
than  one  approved  product  irom  any 
one  manufacturer  in  any  one  year.  There 
are  circumstances  or  causes,  however, 
under  which  additional  products  for 
audit  may  be  necessary  to  ascertain 
compUance  with  the  technical 
requirements  upon  which  an  approval 
was  based.  Examples  of  such 
circumstances  include  verified 
complaints  about  the  safety  of  an 
approval  product,  evidence  of  product 
changes  that  have  not  been  approved, 
audit  test  results  that  warrant  further 
testing  to  determine  compliancev«nd 
evaluation  of  corrective  action  taken  by 
an  approval  holder.  Under  these 
circumstances,  the  approval  holder 
would  have  to  provide,  at  no  cost  to 
MSHA.  additional  approved  products  so 
the  Agency  could  ensure  that  the 
approval  holder  is  meeting  the 
obligation  to  manufacture  the  product  as 
approved. 

When  discrepancies  are  found  during 
MSHA  audits  of  approved  products, 
MSHA  would  require  that  the 
manufacturer  take  all  necessary 
corrective  actions.  These  actions  could 
include,  but  are  not  hmited  to,  the 
approval  holder's  recalling  or 
retrofitting  the  approved  product 
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involved  and  issuing  user  notices. 
Revocation  of  the  approval  by  MSHA 
could  result  when  discrepancies  in 
approved  products  are  not  successfully 
corrected. 

Proposed  §  6.10(h)  would  require  all 
proposed  changes  to  approved  products 
to  be  submitted  to  MSHA  for  an 
extension  of  approval  prior  to 
implementation  of  the  change  to  ensure 
that  product  changes  do  not  result  in 
hazardous  conditions  or  violations  of 
MSHA  requirements  when  approved 
products  are  used  underground.  It  is 
important  that  MSHA  be  aware  of  and 
approve  any  changes  to  the  approved 
product  that  may  impact  on  the 
approval  requirements.  Such  changes 
would  be  tested  and  evaluated,  as 
necessary,  to  determine  compliance 
with  MSHA  approval  requirements.  In 
keeping  with  the  philosophy  and  intent 
of  this  proposed  regulatioji,  testing  and 
evaluation  of  changes  to  approved 
products  would  be  carried  out  by  an 
NRTL  specifically  recognized  by  OSHA 
to  perform  the  necessary  tests  and 
evaluations  for  MSHA  product 
approval. 

Proposed  §  6.10(i)  would  establish  the 
bases  and  procedures  for  revocation  of 
fJRTL  recognition.  The  Assistant 
Secretary  for  OSHA  has  the  authority  to 
revoke  for  cause  the  recognition  of  any 
NRTL  accredited  under  OSHA 's  NRTL 
program,  and  this  would  include  the 
authority  to  revoke  the  recognition  of  an 
NRTL  accredited  to  perform  testing  and 
evaluation  to  MSHA  approval 
requirements.  Under  the  proposal, 
action  to  revoke  recognition  of  an  NRTL 
to  perform  MSHA  testing  and  evaluation 
would  be  taken  if  the  NRTL:  (1)  Has 
failed  to  continue  to  substantially  satisfy 
the  requirements  of  29  CFR  1910.7  or 
Appendix  A  to  1910.7;  (2)  has  failed  to 
reasonably  perform  the  NRTL  testing 
requirements  encompassed  within  its 
letter  of  recognition;  (3)  has  materially 
misrepresented  itself  in  its  applications 
or  misrepresented  the  scope  or 
conditions  of  its  recognition;  or  (4)  has 
failed  to  comply  with  the  requirements 
set  forth  in  tlds  proposed  rule  for 
recognition  as  an  NRTL  to  perform 
testing  and  evaluation  to  MSHA 
approval  requirements. 

In  initiating  action  to  revoke  the 
recognition  of  an  NRTL  to  perform 
testing  and  evaluation  to  MSHA 
requirements,  the  proposed  rule  would 
require  that  the  procedures  for 
revocation  established  in  Appendix  A  to 
1910.7  be  followed.  Under  those 
procedures,  OSHA  is  required  to 
provide  the  recognized  NRTL  notice  in 
writing  of  the  alleged  deficiencies, 
giving  the. NRTL  the  opportunity  to 
rebut  or  correct  the  alleged  deficiencies 


within  a  reasonable  period.  If  the 
deficiencies  are  not  corrected  or 
reconciled  within  the  time  period 
provided,  OSHA  would  propose,  in 
writing,  to  revoke  the  recognition.  The 
revocation  woidd  be  effective  in  60  days 
unless  within  that  pjeriod  the  recognized 
NRTL  corrects  the  deficiencies  or 
requests  a  bearing  in  writing.  If  a 
hearing  is  requested,  it  would  be  held 
before  an  administrative  law  judge  (ALJ) 
of  the  Department  of  Labor  according  to 
the  rules  specified  in  29  CFR  part  1905, 
subpart  C.  In  the  hearing,  the  burden  of 
proof  would  be  on  OSHA  to 
demonstrate  by  a  preponderance  of  the 
evidence  that  the  recognition  should  be 
revoked  based  on  the  causes  alleged  in 
the  proposed  notice  of  revocation. 

Under  paragraph  E.3.,  Final  Decision, 
of  Appendix  A,  the  ALJ  would  issue  a 
decision  based  on  the  entirety  of  the 
record  as  to  whether  the  recognition 
should  be  revoked.  Exceptions  to  the 
ALJ  decision  would  be  accepted  for  20 
days.  If  no  exceptions  were  filed,  this 
would  become  the  final  decision  of  the 
Assistant  Secretary  of  OSHA.  If 
exceptions  are  filed,  the  ALJ  decision, 
the  exceptions  filed,  and  the  entire  file 
would  be  forwarded  to  the  Assistant 
Secretary  for  OSHA  for  final  decision.  A 
copy  of  the  Assistant  Secretary's  final 
decision  on  the  revocation  would  be 
provided  to  the  NRTL  and  a  notification 
would  be  published  in  the  Federal 
Register  armouncing  the  decision. 

Section  6.20  Use  of  Equivalent  Testing 
and  Evaluation  Requirements 

Proposed  §  6.20  (a)  and  (b)  would 
permit  MSHA,  and  appropriately 
recognized  NRTLs,  when  requested  by 
the  appUcant  for  product  approval,  to 
use  international,  consensus,  or  other 
recognized  approval  requirements  that 
differ  from  those  set  forth  in  existing 
MSHA  regulations  to  test  and  evaluate 
certain  mining  equipment  after  MSHA 
has  determined  that  such  requirements 
are  "equivalent"  or  can  be  enhanced  to 
provide  equivalency.  Part  7  would  not 
be  affected  by  this  proposed  provision. 

The  Agency  believes  that  tnis 
proposal  would  encourage  a  more  rapid 
introduction  of  mining  products    . 
embodying  new  technology  with 
enhanced  safety  features.  In  addition, 
testing  and  evaluation  to  "equivalent" 
requirements,  that  provide  the  same  or 
a  greater  degree  of  protection  to  miners 
as  those  set  forth  in  the  various  MSHA 
product  approval  regulations,  would 
stimulate  metric  conversion,  lead  to 
greater  compatibility  with  international 
standards,  and  provide  a  more 
competitive  posture  for  U.S.  products  in 
the  international  market. 
Implementation  of  this  provision  would 


enable  manufactiirers  of  U.S.  mining 
equipment  or  products  to  obtain 
MSHA's  certification  that  their 
equipment  meets  both  the  MSHA 
regulatory  requirements  and  the 
equivalent  international,  consensus,  or 
other  recognized  requirements. 

MSHA  would  decide  which 
alternative  requirements  for  product 
approval  it  would  evaluate  for 
"equivalency."  This  decision  would  be 
based  on  factors  such  as  the  potential  to 
provide  enhanced  safety,  the  extent  of 
usage  of  the  alternative  requirements, 
the  needs  of  the  U.S.  mining  industry, 
the  complexity  of  the  candidate 
requirements,  the  difficulty  in  ensuring 
equivalency,  and  the  Agency  resources 
available  to  address  the  determination. 
The  evaluation  would  be  conducted  by 
the  Agency's  Approval  and  Certification 
Center  using  personnel  with  expertise  in 
the  approval  requirements  involved. 

Under  this  proposal,  once  MSHA  has 
determined  that  equivalent 
requirements  exist  or  that  certain 
requirements,  other  than  those  in  MSHA 
approval  regulations,  can  be  enhanced 
to  provide  equivalency,  the  applicant 
would  be  given  the  option  of  requesting 
that  MSHA  accept  testing  and 
evaluation  of  the  applicant's  product 
using  the  "equivalent"  requirements 
rather  than  those  found  in  the 
applicable  product  approval  regulations. 
This  option  would  permit  the 
manufacturer  to  design  a  machine  or 
product  to  a  single  set  of  requirements 
acceptable  to  both  MSHA  and  other 
market  areas,  rather  than  designing 
separate  machines  to  comply  with  the 
separate  requirements  of  each  market 
place  in  which  business  is  sought. 

Because  this  proposal  wouldpennit 
approval  of  mining  equipment  intended 
to  compete  in  multiple  market  areas 
with  differing  approval  requirements, 
the  approved  product  design  would 
incorporate  the  highest  level  of  safety 
required  by  any  of  the  intended  market 
areas.  For  example,  if  the  target  markets 
include  the  United  States  and  another 
nation  that  has  more  stringent  approval 
requirements  for  a  specific  product, 
MSHA  would  have  the  authority,  at  the 
request  of  the  applicant,  to  issue  an 
approval  based  on  testing  and 
evaluation  to  the  more  stringent 
requirements.  The  approval 
documentation  would  state  that  the 
product  had  fulfilled  the  more  stringent 
requirements  in  addition  to  those  of 
MSHA.  In  this  case,  the  approved 
product  sold  in  the  U.S.  would  have  a 
higher  degree  of  safety  than  that 
specified  by  MSHA  under  existing 
requirements.  Should  the  targeted 
foreign  market  area  have  product 
approval  requirements  which  are,  in 


some  aspects,  less  stringent  than  those 
of  MSHA,  the  applicant  would  be 
required  to  fulfill  the  foreign  target 
area's  requirements  and,  in  addition, 
any  other  tests,  evaluations,  or 
enhancements  necessary  to  ensure  that 
the  product  is  at  least  as  safe  as  that 
demanded  by  the  MSHa  approval 
requirements.  In  this  situation,  the 
approved  product  would  exceed  the 
safety  requirements  of  the  foreign  target 
area  and  be  no  less  safe  than  required 
by  MSHA. 

As  previously  indicated,  MSHA 
approval  documentation  would  show 
that  the  product  had  fulfilled  the 
requirements  of  the  foreign  target 
market  area  and  those  of  MSHA.  In  the 
first  instance,  the  product  marketed  in 
the  United  States  would  embody  a 
higher  level  of  safety,  while  in  the 
second  instance  it  would  embody 
equivalent  safety.  In  no  case  would  the 
product  be  less  safe  than  mandated  by 
MSHA  approval  requirements. 

The  following  example  illustrates 
how  this  concept  would  work.  In  testing 
and  evaluating  electrical  circuits  for 
intrinsic  safety  under  30  CFR  18.68, 
MSHA  uses  spark  test  apparatus 
meeting  the  requirements  of  the 
International  Electrotechnical 
Commission  (lEC),  lEC  79-3  (1990). 
With  this  apparatus,  each  rotation  of  a 
four-wire  electrode  holder  produces  at 
least  six  make-break  sparks  on  a  slotted 
cadmium  disk  in  the  presence  of  the 
explosive  test  gas  mixture.  The  MSHA 
procedure  requires  that  the  test  duration 
be  1000  rotations  of  the  four- wire 
electrode  holder  and  that  the  polarity  of 
the  test  circuit  be  reversed  after  500 
rotations.  This  same  apparatus  is  used 
to  test  intrinsically  safe  circuits  in 
partial  fulfillment  of  the  requirements  of 
the  lEC  test,  EC  79-11  (1991),  for 
intrinsic  safety.  However,  the  lEC 
procedure  specifies  a  test  duration  of 
400  rotations  of  the  four- wire  electrode 
holder  for  DC  circuits  and  1000 
rotations  for  AC  circuits. 

With  all  other  factors  equal,  MSHA 
could  consider  the  spark  test  specified 
by  lEC  79-11  (1991)  to  be  equivalent  to 
the  spark-test  procedure  followed  by 
MSHA  in  fulfilbnent  of  30  CFR  18.68, 
by  increasing  the  number  of  rotations  of 
the  four-wire  electrode  holder  used  in 
the  lEC  DC  circuit  test  by  100  rotations 
and  adding  500  rotations  with  reversed 
circuit  polarity.  For  AC  circuits,  in 
addition  to  the  1000  rotations  of  the 
four-wire  electrode  holder  required  by 
lEC,  500  rotations  with  reversed  polarity 
tests  would  be  required  to  meet  the 
MSHA  requirements.  The  resulting  test 
would  exceed  some  aspects  of  both  the 
MSHA  and  lEC  procedures  and  would 
fulfill  the  requirements  of  both.  In  this 
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manner  a  single  test  could  verify 
conformity  to  the  test  requirements  of 
both  parties  with  no  reduction  of  safety 
in  either  case.  In  like  fashion,  other 
MSHA  and  lEC  requirements  for  the 
approval  of  intrinsically  safe  electrical 
circuits  could  be  reconciled  to  obtain 
equivalency  without  adverse  impact  on 
safety. 

MSHA  anticipates  that  savings  from 
use  of  this  option  would  reduce  the 
manufacturer's  unit  cost  by  permitting 
more  standardized  construction  and, 
thus,  improve  the  manufacturer's 
competitive  position.  This,  together 
with  the  need  to  provide  products 
meeting  the  highest  level  of  safety 
demanded  by  the  market  areas  of 
interest,  would  encourage  a  more  rapid 
introduction  of  mining  products 
embodying  new  technology  with 
enhanced  safety  features.  Because  of  the 
potential  for  a  more  global  market  area, 
MSHA  also  expects  an  improved 
availability  of  specialized  mining 
equipment  adapted  to  more  safely 
address  unique  mining  conditions  for 
which  equipment  could  not  be 
developed  without  significant  market 
demand.  In  general,  this  proposal 
should  provide  increased  opportunity 
for  direct  competition  leading  to 
improved  safety  and  performance 
quality  in  mining  products. 

As  is  the  case  with  existing  MSHA 
approval  regulations,  this  proposed  rule 
would  be  nondiscriminatory  as  between 
U.S.  and  foreign  manufactiu^rs.  Any 
manufacturer,  either  domestic  or 
foreign,  wishing  to  acquire  an  MSHA 
product  approval  would  be  able  to  take 
advantage  of  this  "equivalency" 
program. 

Further,  the  proposal  would  be 
consistent  with  the  North  American 
Free  Trade  Agreement  and  the  newly 
negotiated  Agreement  on  Technical 
Barriers  to  Trade  (TBT)  which  will 
become  effective  when  the  Uruguay 
Round  Agreements  enter  into  force  for 
the  United  States. 

Proposed  §  6.20(c)  would  require  that, 
after  a  determination  of  "equivalency" 
is  made,  the  industry  be  notified  of  the 
determination  through  publication  of  a 
notice  in  the  Federal  Register.  The 
notice  would  clearly  identify  the 
alternative  requirements  evaluated  and 
either  indicate  that  they  are 
"equivalent"  or  specify  how  they  would 
need  to  be  enhanced  to  provide 
equivalency  to  the  corresponding 
MSHA  product  approval  requirements. 
Following  publication  in  the  Federal 
Register  of  the  alternative  requirements 
determined  by  MSHA  to  be  equivalent, 
MSHA,  as  well  as  NRTLs  recognized  by 
OSHA  to  perform  the  equivalent  testing 
and  evaluation  requirements,  would  be 


able  to  conduct  the  equivalent  testing 
and  evaluation  when  so  requested  by  an 
applicant  seeking  product  approval.  The 
MSHA  Federal  Register  notice  of 
equivalent  requirements  also  would 
specify  whether  an  NRTL  recognized  by 
OSHA  to  perform  testing  and  evaluation 
to  the  original  MSHA  approval 
requirements  would  have  to  obtain  an 
expansion  of  its  OSHA  recognition  to 
perform  testing  and  evaluation  to  the 
"equivalent"  alternative  requirements. 
Conforming  Amendments 

The  changes  to  MSHA's  procedures 
and  requirements  for  testing  and 
evaluation  of  products  MSHA  approves 
for  use  in  gassy,  undergrounfl  mines  set 
forth  in  this  new  proposed  part  6  also 
would  necessitate  certain  conforming 
amendments  to  the  Agency's  approval 
regulaUons  in  30  CFR  parts  18, 19.  20 
21.  22,  23,  26,  27.  29,  33.  and  35.  These 
approval  regulations  contain  application 
provisions  for  approval  and  extension  of 
approval  of  products  which 
manufacturers  seeking  MSHA  approval 
must  follow.  Therefore,  appropriate 
revisions  to  these  appfication  provisions 
to  reference  proposed  part  6  are  being 
included  as  part  of  this  proposed  rule. 

IV.  Fees 

The  Agency's  effort  in  the  initial 
issuance  of  the  approval  would  be 
reduced  significantly  because  MSHA's 
role  would  change  fi-om  that  of  testing 
and  evaluating  prototype  products  to 
that  of  oversight,  auditing,  and 
addressing  new  technology.  Thus. 
MSHA  fees  charged  to  manufacturers 
would  be  reduced  significantly.  Because 
the  Agency  no  longer  would  provide 
certain  kinds  of  testing  and  evaluation, 
its  hourly  and  flat  rate  charges  for  such 
services  would  be  eUminated.  However, 
in  order  to  issue  a  manufacturer  an 
MSHA  approval,  the  Agency  still  would 
have  to  review  the  manufacturer's 
documents.  As  a  resuh  of  the  proposed 
rule,  the  manufacturer's  documents 
would  now  include  the  NRTLs  testing 
and  evaluation  results.  MSHA  estimates 
that  due  to  the  increased  technical  and 
administrative  time  needed  to  review 
the  NRTL  testing  and  evaluation  data, 
its  application  fee  would  increase  from 
$100  to  $400.  The  $400  estimate  is 
based  upon  a  per-hour  fee  of  $50  and  an 
8-hour  average  for  technical  and 
administrative  review,  which  account 
for  the  fact  that  apphcations  vary  in 
complexity  and.  therefore,  differ  in  their 
review  time. 

V.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
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and  benefits  of  proposed  regulations. 
MSHA  has  determined  that  this 
proposed  rule  does  not  meet  the  criteria 
of  a  significant  regulatory  action  and, 
therefore,  has  not  prepared  a  separate 
analysis  of  costs  and  benefits.  The 
Regulatory  Flexibility  Act  requires 
regulatory  agencies  to  consider  a  rule's 
impact  on  small  entities.  This  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  analysis 
contained  in  this  preamble  meets 
MSHA's  responsibilities  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Benefits      • 

Under  this  proposed  rule,  Nationally 
Recognized  Testing  Laboratories 
(NRTLs),  rather  than  MSHA,  would  test 
and  evaluate  most  mining  products 
requiring  Federal  approval.  Having 
more  than  one  entity  available  to 
conduct  tests  and  evaluations  would 
facilitate  a  more  efficient  process  of 
providing  the  required  services  and, 
thus,  expedite  the  introduction  of  new 
and  innovative  equipment  into  the 
Nation's  mines.  Moreover,  the  proposed 
rule  would  maintain  the  existing  level 
of  workplace  safety  provided  by  Federal 
testing  and  evaluation  because  the 
NRTLs  must  be  recognized  by  the 
E>epartment  of  Labor's  Occupational 
Safety  and  Health  Administration  as 
being  qualified  to  perform  s{>ecific 
testing  and  evaluation  for  MSHA 
product  approval.  More  importantly. 
MSHA  still  would  be  fully  responsible 
for  approving  any  equipment  tested  and 
evaluated  before  it  could  be  used  in  a 
mine. 

Reducing  the  number  of  tests  and 
evaluations  it  conducts  would' allow 
MSHA  to  direct  its  resources  more  to 
auditing  products  actually  used  in 
mines.  In  addition.  NRTLs  recognized 
by  OSHA  must  conduct  field  audits  as 
part  of  their  follow-up  programs,  and  ■ 
under  MSHA's  prop<»ed  rule  any 
reports  of  such  audits  would  have  to  be 
made  available  to  MSHA.  These  field 
audits  would  ensure  that  products  in 
use  continue  to  meet  the  specifications 
of  the  approval.  MSHA  believes  that 
increasing  such  field  audits  would 
enhance  safety.  Also,  shifting  resources 
from  routine  testing  and  evaluation 
would  permit  MSHA  to  direct  more 
attention  to  evaluating  new  technology 
which  may  be  safer  than  existing 
technology,  potentially  accelerating  the 
entry  of  such  equipment  into  mines. 

Further,  the  proposed  rule  would 
permit  MSHA  to  accept  product  testing 
and  evaluation  based  upon  approval 
requirements  other  than  its  own.  so  long 
as  the  alternative  requirements  provide 


at  least  the  same  level  of  safety  as 
MSHA's  requirements.  In  some 
instances  these  requirements  may  be 
more  stringent  than  MSHA's.  Because 
products  approved  using  the  more 
stringent  requirements  would  have  to  be 
built  to  those  requirements,  safety 
would  be  enhanced.  In  addition, 
acceptance  of  equivalent  or  enhanced 
requirements  should  allow  a  wider 
spectrum  of  safe  and  improved 
equipment  to  be  used  in  mining.  This 
also  would  eliminate  the  need  for 
manufacturers  to  design  separate 
products  to  meet  the  demands  of 
different  approval  requirements, 
MSHA's  approval  requirements  and,  for 
example,  an  international  requirement, 
where  a  single  design  could  provide  the 
necessary  level  of  safety.  MSHA  expects 
that  this  proposed  rule  also  would 
facilitate  the  use  of  metrification  in  the 
construction  of  equipment. 

Costs 

MSHA  estimates  that  the  costs  of 
testing,  evaluation,  and  approval  for  any 
particular  product  would  increase  under 
the  proposal.  However,  these  costs 
would  be  offset  by  savings.  Charges  for 
testing  and  evaluating  by  NRTLs  are 
often  greater  than  the  fees  charged  by 
the  Federal  Government.  NRTLs* 
operating  costs  tend  to  be  higher  than 
the  Government's  and  include  a  profit 
component  that  is  not  present  in  the 
Government's  fees.  NRTLs  also  charge 
manufacturers  for  providing  follow-up 
services  with  respect  to  products  they 
have  already  tested  and  evaluated. 
MSHA  expects  the  costs  of  testing  and 
evaluating  any  particular  product  to 
approximately  double  under  the 
proposal.  Further,  although  the  NRTL, 
rather  than  MSHA,  would  test  and 
evaluate  certain  products,  time  would 
still  be  required  for  MSHA  to  review 
approval  applications  that,  under  this 
proposal,  would  include  the  testing  and 
evaluation  data  and  results  prepared  by 
the  NRTL  and  submitted  with  the 
application  package.  Therefore,  MSHA 
estimates  that  its  application  fee  would 
increase  bom  $100  to  $400. 

The  proposed  rule,  however,  has  the 
potential  to  provide  substantial  cost 
savings  to  manufacturers  as  the  program 
grows  to  maturity,  which  MSHA  expects 
would  outweigh  any  cost  increases.  In 
particular,  manufacturers  would  realize 
savings  from  the  ability  to  design  and 
manufacture  a  single  product  to  serve 
multiple  mariiets.  Currently.  MSHA  may 
not  approve  products  meeting 
requirements  that  are  different  from  the 
Agency's  own.  Therefore,  some 
companies  must  alter  their  products, 
which  currently  meet  MSHA 


requirements,  to  meet  the  approval 
requirements  of  a  foreign  market  area. 

Under  the  proposed  rule,  MSHA 
could  approve  a  product  based  upon 
approval  requirements  other  than  its 
own,  provided  that  the  alternative 
approval  requirements  have  been 
determined  by  MSHA  to  be  equivalent, 
or  can  be  enhanced  to  provide 
equivalency,  by  affording  the  same  or  a 
greater  level  of  safety  as  MSHA's.  Thus, 
by  not  having  to  design  equipment  to 
meet  two  di&rent  approvEd 
requirements,  manufacturers  could  have 
a  more  standardized  product  line, 
reduce  unit  costs,  and  improve  quality 
control.  Most  manufacturers,  whether 
large  or  small,  also  should  experience 
cost  savings  by  being  able  to  market 
their  products  sooner  because  more 
entities  would  be  providing  the  services 
that  MSHA  alone  currently  supplies. 
The  ability  to  decrease  the  amount  of 
time  for  developing  and  introducing  a 
product  into  the  market  can  cut  overall 
costs  for  manufacturers.  Due  to  the 
absence  of  information  concerning 
individual  manufactiuers'  product  lines, 
management  objectives,  and  marketing 
strategies,  MSHA  was  not  able  to 
quantify  these  cost  savings. 

Finally,  Executive  Order  12866  also 
requires  that  regulatory  agencies  assess 
the  impact  on  the  Government  for  any 
regulation  determined  to  be  a  significant 
regulatory  action.  MSHA  does  not 
believe  that  the  proposed  rule  would 
create  any  significant  cost  impacts  on 
the  Government.  Rather,  this  proposed 
regulation  would  allow  MSHA  to 
improve  its  existing  post-approval  audit 
program  by  reallocating  its  resources 
from  testing  and  evaluation  to  audit 
responsibilities.  The  proposed  rule  can 
be  implemented  under  existing 
Government  practices  without  any 
substantial  equipment  or  facility 
expenditures  by  the  Government. 

MSHA  solicits  comments  on  the  costs 
and  benefits  of  this  proposed  rule  to  all 
manufacturers  who  produce  products 
requiring  MSHA  approval. 

List  of  Subjects  in  30  CFR  Parts  6, 18, 
19,  20.  21,  22,  23,  26,  27,  29,  33,  and 
35 

Laboratory,  Mine  safety  and  health, 
Reporting  and  recordkeeping 
requirements.  Safety,  Testing. 

Dated:  November  17, 1994. 

).  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  subchapter  B,  chapter  1, 
title  30  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


1.  A  new  part  6  is  added  to  read  as 
follows: 

PART  6— TESTINC5  AND  EVALUATION 
BY  NATIONALLY  RECOGNIZED 
TESTING  LABORATORIES  AND  USE 
OF  EQUIVALENT  APPROVAL 
REQUIREMENTS 

Sec 

6.1  Purpoee  and  effective  date. 

6.2  Definitions. 

6. 10    Use  of  independent  laboratories. 
6.20    Use  of  equivalent  t#st  and  evaluation 
requirements. 
Authority:  30  U.S.C.  957. 

§  6.1    Purpose  and  •ffective  date. 

This  part  sets  forth  the  procedures 
and  requirements  for  independent 
laboratories  to  perform  testing  and 
evaluation  for  MSHA  product  approval. 
It  also  authorizes  MSHA,  when 
requested  by  an  applicant  for  product 
approval,  to  approve  a  product  based  on 
testing  and  evaluation  requirements 
other  than  those  in  MSHA  product 
approval  regulations,  if  they  are 
equivalent  to  MSHA's  requirements  or 
can  be  enhanced  to  provide  at  least  the 
same  degree  of  protection  as  MSHA's 
requirements.  The  provisions  of  this  . 
part  shall  apply  to  all  applications  for 
approval  and  extensions  of  approval 
received  after  (effective  date  of  the  final 
rule). 

§6.2    Definitions. 

The  following  definitions  apply  in 
this  part. 

Approval.  A  document  issued  by 
MSHA  which  states  that  a  product  has 
met  the  requirements  of  parts  18,  19,  20, 
21,  22,  23,  26.  27.  29.  33.  or  35  of  this 
chapter  and  which  authorizes  an 
approval  mark  identifying  the  product 
as  approved.  The  term  includes 
"certificaticm"  and  "acceptance." 

Evaluation.  The  systematic 
examination  of  the  extent  to  which  a 
product  fulfills  the  specified 
requirements  {()g  MSHA  product 
approval. 

§  6.10    Use  of  independent  laboratories, 
(a)  After  (effective  date  of  the  final 
rule],  to  fulfill  the  approval 
requirements  of  parts  18,  19,  20,  21,  22. 
23.  26,  27.  29,  33,  and  35  of  this  chapter, 
the  testing  and  evaluation  of  products 
submitted  for  MSHA  approval  shall  be 
performed  by  an  independent 
laboratory.  The  independent  laboratory 
must  be  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  the 
provisions  of  29  CFR  19KJ.7  recognized 
by  the  Occupational  Safety  and  Health 
Administration  to  perform  the  specific 
tests  ajid  evaluations  r»?quired  by  the 
pertinent  approval  part  or  such 


equivalent  requirements  accepted  by 
MSHA  under  the  provisions  of  §  6.20. 
The  apphcant  for  product  approval  shall 
submit  the  NRTL  testing  and  evaluation 
results  and  statement  of  product 
compliance  with  its  application. 

(b)  Product  testing  and  evaluation 
performed  by  NRTLs  shall  be  conducted 
on-site  (in-house)  by  NRTL  personnel  in 
accordance  with  the  specific  MSHA 
testing  and  evaluation  requirements  for 
the  product  or  such  equivalent 
requirements  accepted  by  MSHA  under 
the  provisions  of  §  6.20.  The  provisions 
of  II.  Supplementary  Procedures,  A.  Test 
Standard  Changes  of  Appendix  A  to  29 
CFR  1910.7  do  not  apply  to  NRTL 
testing  and  evaluation  for  MSHA 
product  approval. 

(c)  MSHA  reserves  the  right  to  observe 
and  verify  testing  and  evaluation 
conducted  by  NRTLs  for  products 
approved  by  MSHA. 

(d)  Products  approved  by  MSHA 
based  on  NRTL  testing  and  evaluation 
shall  bear  a  durable  NRTL  identification 
mark  indicating  the  test  standards  used 
and  the  MSHA  marking  required  by  the 
appropriate  product  approval  part. 

fe)  As  a  part  of  the  quality  control 
program  required  by  29  CFR  1910.7(b), 
NRTLs  shall  make  available  to  MSHA 
any  internal  audits  conducted  as  a  part 
of  their  internal  audit  program  to  ensure 
that  the  required  procedures,  controls, 
and  practices  are  in  place. 

(f)  As  a  part  of  the  follow-up  program 
required  by  29  CFR  1910.7(b)(2),  NRTLs 
shall  make  available  to  MSHA  any 
reports  of  follow-up  inspections  of 
manufacturing  sites  and  any  reports  of 
product  or  laboratory  audits  of  products 
canying  the  MSHA  and  NRTL  labels. 
NRTLS  shall  notify  MSHA  immediately 
of  any  product  defects  discovered. 

(g)  Upon  request  by  MSHA,  but  not 
more  than  once  a  year,  except  for  cause, 
the  approval  holder  shall  make  products 
whose  approval  is  based  on  testing  and 
evaluation  by  NRTLs  available  for  audit 
at  a  mutually  agreeable  site  at  no  cost  to 
MSHA. 

(h)  Any  change  to  an  approved 
product  from  the  documentation  on  file 
at  MSHA  that  affects  the  technical 
requirements  of  the  applicable  product 
approval  part  shall  be  submitted  to 
MSHA  by  the  approval  holder  for  an 
extension  of  approval  prior  to 
implementing  the  change.  The  NRTL 
test  and  evaluation  results  addressing 
the  change  shall  be  submitted  for 
consideration  with  the  application  for 
extension  of  approval. 

(i)(l)  The  recognition  of  an  NRTL  to 
perform  testing  and  evaluation  to  MSHA 
requirements  for  product  approval  may 
be  revoked  at  any  time  for  cau.sc  if  an 
NRTL— 


JMI 


(i)  Has  failed  to  continue  to 
substantially  satisfy  the  requirements  of 
t!ie  OSHA  NRTL  recogniUon  program 
set  forth  in  29  CFR  1910.7  or  Appendix 
A  to  1910.7— "OSHA  Recognition 
Process  for  Nationally  Recognized 
Testing  Laboratories"; 

(ii)  Has  not  been  reasonably 
performing  the  NRTL  testing 
requirements  encompassed  within  its 
letter  of  recognition  to  perform  testing 
and  evaluation  to  MSHA  requirements 
for  product  approval; 

(iii)  Has  materially  misrepresented 
itself  in  its  apphcations  or 
misrepresented  the  scope  or  conditions 
of  its  recognition  to  perform  testing  and 
evaluation  to  MSHA  requirements  fw 
product  approval;  or 

(iv)  Has  failed  to  comply  with  any  of 
the  requirements  for  testing  and 
evaluation  by  independent  laboratories 
set  forth  in  §  6.10  of  this  part. 

(2)  In  revoking  recognition  of  an 
NRTL  to  perform  testing  and  evaluation 
to  MSHA  requirements  for  product 
approval,  the  provisions  estabUshed  in 
"Appendix  A,  II.  Supplementary 
Procedures,  E.  Revocation  of 
Recognition  to  29  CFR  1910.7,  shall  be 
followed. 

§6.20    Use  of  equivalent  testing  and 
evaluation  requirentents. 

(a)  After  (effective  date  of  the  final 
rule],  upon  determination  by  MSHA  and 
notification  to  the  industry  that  testing 
and  evaluation  requirements  other  than 
those  of  parts  18, 19,  20,  21,  22,  23,  26, 
27,  29,  33,  or  35  of  this  chapter  are 
available  or  can  be  enhanced  to  fulfill 
the  objectives  of  these  parts,  the 
equivalent  requirements,  as  set  forth  by 
MSHA,  may  be  used  when  requested  by 
applicants  seeking  product  approval. 

fb)  Testing  and  evaluation 
requirements  for  product  approval  are 
equivalent  when  MSHA  determines 
that,  in  their  original  or  enhanced  form, 
they  provide  the  same  or  a  greater 
degree  of  protection  as  those  set  forth 
for  the  product  in  parts  18, 19,  20.  21, 
22,  23,  26.  27,  29,  33,  or  35  of  this 
chapter. 

(c)  After  a  determination  of 
equivalency  is  made  by  MSHA, 
interested  parties  shall  be  notified 
through  publication  of  a  notice  in  the 
Federal  Register.  The  notice  shall  either 
indicate  that  the  alternative  testing  and 
evaluation  requirements  are  equivalent 
in  their  original  form,  or  shall  specify 
the  enhancements  necessary  to  make  the 
alternative  testing  and  evaluation 
requirements  equivalent  to  those 
required  by  the  applicable  MSHA 
product  approval  requirements. 
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2.  The  authority  citation  for  parts  18, 
19,  20,  21,  22,  23,  26,  27,  29.  33,  35 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 
PART  1&-{AMENDED] 

3.  Section  18.6  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  18.6    Applications. 

(a)(1)  Investigation  leading  to 
approval,  certification,  extension 
thereof,  or  acceptance  of  hose  or 
conveyor  belt,  will  be  undertaken  by 
MSHA  only  pursuant  to  a  written 
application,  in  duplicate,  accompanied 
by  a  check,  bank  draft,  or  money  order, 
payable  to  the  U.S.  Mine  Safety  and 
Health  Administration  to  cover  the  fees. 
The  application  shall  be  accompanied 
by  all  necessary  drawings, 
specifications,  descriptions,  and  related 
materials,  as  set  out  in  this  part. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §6.20  of  this  chapter. 

(4)  The  application,  all  related 
matters,  and  ail  correspondence 
concerning  it  shall  be  addressed  to 
Approval  and  Certification  Center,  Box 
201  B,  Industrial  Park  Road,  Dallas  Pike, 
Triadelphia,  WV  26059. 

•  »        •        *        » 

4.  Section  18.15  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§18.15    Changes  after  approval  or 
certification. 

*  *        •        •         » 

(a)(1)  Application  shall  be  made  as  for 
an  original  approval  or  letter  of 
certification  requesting  that  the  existing 
approval  or  certification  be  extended  to 
cover  the  proposed  changes  and  shall  be 
accompanied  by  drawings, 
specifications,  and  related  information, 
showing  the  changes  in  detail. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health  , 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 


shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 


PAFtT  19— {AMENDED] 

5.  Section  19.3  is  revised  to  read  as 
follows: 

§  19.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  lamp  the  manufacturer  shall 
make  application  by  letter  for  an 
investigation  leading  to  approval  of  his 
lamp.  This  application  in  duplicate, 
accompanied  by  a  check,  bank  draft,  or 
money  order,  payable  to  U.S.  Mine 
Safety  and  Health  Administration,  to 
cover  all  the  necessary  fees,  shall  be 
sent  to  Approval  and  Certification 
Center,  Box  201  B,  Industrial  Park  Road. 
Dallas  Pike.  Triadelphia,  WV  26059. 
together  with  the  required  drawing,  one 
complete  lamp,  and  instructions  for  its 
operation. 

(b)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

(c)  An  apphcant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 

6.  Section  19.13  is  amended  by 
rcN-ising  paragraph  (a)  to  read  as  follows: 

§  19.13    Instructions  for  handling  future 
changes  in  lamp  design. 

*        *        *         *        «  ■ 

(a)(1)  The  manufacturer  shall  write  to 
Approval  and  Certification  Center,  Box 
201  B,  Industrial  Park  Road,  Dallas  Pike, 
Triadelphia.  WV  26059.  requesting  an 
extension  of  the  original  approval  and 
stating  the  change  or  changes  desired. 
With  this  letter  the  manufacturer  should 
submit  a  revised  drawing  or  drawings 
showing  the  changes  in  detail,  and  one 
of  each  of  changed  lamp  parts. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  applicant 
shall  also  include  the  testing  and 


evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

*  •        •        *        * 

PART20-{AMENDED] 

7.  Section  20.3  is  revised  to  read  as 
follows:  > 

§20.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  lamp,  the  manufactiuer  shall 
make  application  by  letter  for  an 
investigation  of  the  lamp.  This 
application  in  duplicate,  accompanied 
by  a  check,  bank  draft,  or  money  order, 
payable  to  the  U.S.  Mine  Safety  and 
Health  Administration,  to  cover  all  the 
necessary  fees,  shall  be  sent  to  Approval 
and  Certification  Center,  Box  201  B. 
Industrial  Park  Road,  Dallas  Pike, 
Triadelphia,  WV  26059,  together  with 
the  required  drawings,  one  complete 
lamp,  and  instructions  for  its  operation. 

(b)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the-testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

(c)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 

8.  Section  20.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  20.1 4    Instructions  for  handling  future 
clianges  in  lamp  design. 

*  •        *         *         • 

(a)(1)  The  manufacturer  shall  write  to 
the  Approval  and  Certification  Center, 
Box  201  B,  Industrial  Park  Road.  Dallas 
Pike.  Triadelphia.  WV  26059.  lequesting 
an  extension  of  the  origiiyl  approval 
and  describing  the  change  or  changes 
proposed.  With  this  letter  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  the 
Changes  in  detail,  and  one  of  each  of  the 
changed  lamp  parts. 

(2)  Where  tne  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  applicant 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 


PART21-{AMENDED1 

9.  Section  21.4  is  revised  to  read  as 
follows: 

§21.4    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  lamp,  the  manufacturer  shall 
make  application  by  letter  for  an 
investigation  of  the  lamp.  This 
application  in  duplicate,  accompanied 
by  a  check,  bank  draft,  or  money  order, 
payable  to  the  U.S.  Mine  Safety  and 
Health  Administration,  to  cover  all  the 
necessary  fees,  shalHw  sent  to  Approval 
and  Certification  Center.  Box  201  B. 
Industrial  Park  Road.  Dallas  Pike, 
Triadelphia.  WV  26059.  together  with 
the  required  drawings,  one  complete 
lamp,  and  instructions  for  its  opwration. 

(b)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

(c)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 

10.  Section  21.10  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§21.10    Instructions  for  handttng  futur* 
changes  in  lamp  design. 

•         »        •         *         • 

(a)(1)  The  manufiacturer  shall  write  to 
Approval  and  Certification  Center,  Box 
201  B,  Industrial  Park  Road,  Dallas  Pike, 
Triadelphia,  WV  26059,  requesting  an 
extension  of  the  original  approval  and 
stating  the  change  or  changes  desired. 
With  this  letter  the  manufacturer  should 
submit  a  revised  drawing  or  drawings 
showing  the  changes  in  detail  and  one 
of  each  of  the  changed  lamp  parts. 

(2)  Where  the  apphcant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 


§22.4    AppHcatlons. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  methane  detector,  the 
manufacturer  shall  make  application  by 
letter  for  an  investigation  leading  to 
approval  of  the  detector.  This 
apphcation  in  duplicate,  accompanied 
by  a  check,  bank  draft,  or  money  order, 
payable  to  the  U.S.  Mine  Safety  and 
Health  Administration,  to  cover  all  the 
necessary  fees,  shall  be  sent  to  Approval 
and  Certification  Center,  Box  201  B. 
Industrial  Park  Road,  Dallas  Pike. 
Triadelphia.  WV  25059,  together  with 
the  required  drawings,  one  complete 
detector,  and  instructions  for  its 
operation. 

(b)  Where  the  apphcant  for  approval 
has  used  a  laboratory  recognized  by  \be 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratoiy  (NRTL) 
ujider  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

(c)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 

12.  Section  22.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  22. 1 1     Instructions  on  handling  future 
changes  In  design. 

»         •         •         «         » 

(a)(1)  The  manufacturer  should  write 
to  Approval  and  Certification  Center, 
Box  201  B,  bidusL-ial  Park  Road.  Dallas 
Pike.  Triadelphia.  WV  26059.  requesting 
an  extension  of  the  original  approval 
and  stating  the  change  or  changes 
desired.  With  this  request,  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  changes 
in  detail,  together  with  one  of  each  of 
the  parts  affected. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  nationally  recognized 
testing  laboratory  (NRTL)  under  part  6 
of  this  chapter  to  perform  the  testing 
and  evaluation  necessary  for  this  part. 
the  applicant  shall  also  include  the 
testing  and  evaluation  results  and  the 
statement  of  product  compliance  from 
the  NRTL. 


§23.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  telephone  or  signahng  device,  the 
manufacturer  shall  make  application  by 
letter  for  an  investigation  leading  to 
approval  of  the  device.  This  applicaUon 
in  duphcate.  accompanied  by  a  check, 
bank  draft,  or  money  order,  payable  to 
the  U.S.  Mine  and  Safety  and  Health 
Administration,  to  cover  all  the 
necessary  fees,  shall  be  sent  to  Approval 
and  Certification  Center.  Box  201  B. 
Industrial  Park  Road,  Dallas  Pike, 
Triadelphia.  WV  26059.  together  with 
the  required  drawings,  one  complete 
telephone  or  signaling  device,  and 
instructions  for  its  operation. 

(b)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  comphance  from  the  NRTL. 

(c)  .\n  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 

14.  Section  23.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  23.14    instructions  for  handling  future 

changes  in  design. 

•         »         *         »         * 

(a)(1)  The  manufacturer  shall  write  to 
Approval  and  Certification  Center,  Box 
201  B,  Industrial  Park  Road.  Dallas  Pike, 
Triadelphia,  WV  26059,  requesting  an 
extension  of  the  original  approval  and 
stating  the  change  or  c:i)anges  desired. 
With  this  request,  the  manufacturer 
should  submit  a  revised  drawing  or 
drawings  showing  the  changes  in  detail, 
together  with  one  of  each  of  the  parts 
affected. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  "(NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  applicant 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  fttjm  the  NRTL. 


PART  22— (AMENDED] 

11.  Section  22.4  is  revised  to  read  as 
follows: 
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PART  23— [AMENDED] 

13.  Section  23.3  is  revised  to  read  as 
follows: 


PART  26— {AMENDED] 

15.  Section  26.8  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 
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§26.8    Applications. 

(a)(1)  No  investigation  or  testing  will 
be  undertaken  by  MSHA  except 
pursuant  to  a  written  application,  in 
duplicate,  accompanied  by  a  check, 
bank  draft,  or  money  order,  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration  to  cover  the  fees,  and  all 
prescribed  drawings,  specifications,  and 
related  material.  The  application  and  all 
related  matters  and  all  correspondence 
concerning  it  shall  be  sent  to  Approval 
and  Certification  Center,  Box  201  B, 
Industrial  Park  Road,  Dallas  Pike, 
Triadelphia,  VW  26059. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  fmd 
evaluation  requirements  whicih  have 
been  determined  by  MSHA  to  be 
equivalent  imder  §  6.20  of  this  chapter. 

•  *        •        •        • 

16.  Section  26.19  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  26.19    Changes  after  certification. 

•  •        •        «        • 

(a)(1)  Application  shall  be  made,  as 
for  an  original  certification,  requesting 
that  the  existing  certification  be 
extended  to  cover  the  proposed  change. 
The  application  shall  be  accompanied 
by  drawings  and  specifications  and 
related  material  as  in  the  case  of  an 
original  application. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  ft-om  the  NRTL. 


PART  27— [AMENDED] 

17.  Section  27.4  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  27.4    Applications. 

(a)(1)  No  investigation  or  testing  for 
certification  will  be  undertaken  by 
MSHA  except  pursuant  to  a  written 
application,  in  duplicate,  accompanied 
by  all  drawings,  specifications, 


descriptions,  and  related  materials  and 
also  a  check,  bank  draft,  or  money  order 
payable  to  the  U.S.  Mine  Safety  and 
Health  Administration,  to  cover  the  fees. 
The  apphcation  and  all  related  matters 
and  correspondence  concerning  it  shall 
be  addressed  to  Approval  and 
Certification  Center,  Box  201  B, 
Industrial  Park  Road,  Dallas  Pike, 
Triadelphia,  WV  26059. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL)) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  imder  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 

•  •        •        *        • 

18.  Section  27.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  27.1 1    Extension  of  certification. 

*  »        •        »        * 

(a)(1)  Apphcation  shall  be  made  as  for 
an  original  certification,  requesting  that 
the  existing  certification  be  extended  to 
cover  the  proposed  changes.  The 
apphcation  shall  include  complete 
drawings,  specifications,  and  related 
data,  showing  the  changes  in  detail. 

(2)  Where  the  appficant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health     , 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compUance  from  the  NRTL. 


PART  29— {AMENDED] 

19.  Section  29.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  29.1 1    Contents  of  application. 

(a)(1)  Each  application  for  approval 
shall  contain  a  complete  written 
description,  including  operating 
instructions,  of  the  analyzer  or  detector 
for  which  approval  is  requested  together 
with  a  set  of  drawings  and 
specifications  showing  full  details  of 
construction  of  the  instrument  and  of 
the  materials  used.  Drawings  and 
specifications  (and  lists  thereof)  shall  be 
submitted  in  duplicate. 
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(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  fixjm  the  NRTL. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 
***** 

20.  Section  29.35  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  29.35    Changes  or  modification  of 
approved  analyzers  and  detectors; 
issuance  of  moditlcation  of  certificate  of 
approval. 

(a)(1)  To  change  any  feature  of  an 
approved  analyzer  or  detector  an 
applicant  may  request  a  modification  of 
the  original  certificate  of  approval 
issued  by  MSHA  by  filing  an 
application  for  such  modification  in 
accordance  with  the  provisions  of  this    . 
section. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this^hapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  ft-om  the  NRTL. 


PART  3S-[AMENDED] 

21.  Section  33.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows. 

§  33.6    Applications. 

(a)(1)  No  investigation  or  testing  will 
be.undertaken  by  MSHA  except 
piu^uant  to  a  written  application,  in 
duplicate  (except  as  otherwise  provided 
in  paragraph  (e)  of  this  section), 
accompanied  by  a  check,  bank  draft,  or 
money  order,  payable  to  the  U.S.  Mine 
Safety  and  Health  Administration,  to 
cover  the  fees;  and  all  prescribed 
drawings,  specifications,  and  all  related 
materials.  The  application  and  all 
related  matters  and  all  correspondence 
concerning  it  shall  be  sent  to  the 
Approval  and  Certification  Center,  Box 
201  B,  Industrial  Park  Road,  Dallas  Pike, 
Triadelohia,  WV  26059. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 


Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
imder  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  ft-om  the  NRTL. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  imder  §  6.20  of  this  chapter. 

*  *        »        «        « 

22.  Section  33.12  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  33. 1 2    Changes  after  certification. 

*  *         •         *         » 

(a)(1)  Application  shall  be  made  as  for 
an  original  certificate,  requesting  that 
the  existing  certification  be  extended  to 
cover  the  proposed  changes,  and  shall 
be  accompanied  by  drawings, 
specifications,  and  related  data  showing 
the  changes  in  detail. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
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evaluation  results  and  the  statement  of 
product  compliance  ft-om  the  NRTL. 

***** 

PART  35— [AMENDED] 

23.  Section  35.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§35.6    Applications. 

(a)(1)  No  investigation  or  testing  will 
be  undertaken  by  MSHA  except 
pursuant  to  a  vtritten  application,  in 
duplicate,  accompanied  by  a  check, 
bank  draft,  or  money  order,  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration,  to  cover  the  fees;  and 
all  descriptions,  specifications,  test 
samples,  and  related  materials.  The 
apphcation  and  all  related  matters  and 
correspondence  concerning  it  shall  be 
sent  to  Approval  and  Certification 
Center,  Box  201  B,  Industrial  Park  Road, 
Dallas  Pike,  Triadelphia,  WV  26059. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognized  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  testing  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  from  the  NRTL.  ^ 


(3)  An  apphcant  may  request  testing 
and  evaluation  to  other  testing  and 
evaluation  requirements  which  have 
been  determined  by  MSHA  to  be 
equivalent  under  §  6.20  of  this  chapter. 
***** 

24.  Section  35.12  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§35.12    Changes  after  certification. 

***** 

(a)(1)  Application  shall  be  made,  as 
for  an  original  certificate  of  approval, 
requesting  that  the  existing  certification 
be  extended  to  cover  the  proposed 
change.  The  apphcation  shall  be 
accompanied  by  specifications  and 
related  material  as  in  the  case  of  an 
original  application. 

(2)  Where  the  applicant  for  approval 
has  used  a  laboratory  recognizi^d  by  the 
Occupational  Safety  and  Health 
Administration  as  a  nationally 
recognized  tesUng  laboratory  (NRTL) 
under  part  6  of  this  chapter  to  perform 
the  testing  and  evaluation  necessary  for 
approval  under  this  part,  the  application 
shall  also  include  the  testing  and 
evaluation  results  and  the  statement  of 
product  compliance  fttjm  the  NRTL. 
***** 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  674, 675,  and  676 

RIN  1840  AB71 

Federal  Perkins  Loan  Program,  Federal 
Work-Study  Programs,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
a;gulations  governing  the  campus-based 
programs  (Federal  Perlcins  Loan.  Federal 
Worli-Study  (FWS).  and  Federal 
Supplemental  Educational  Opportunity 
Grant  (FSEOG)  programs).  These 
amendments  are  needed  to  implement 
changes  made  to  the  Higher  Education 
Act  of  1965.  as  amended  (HEA).  These 
regulations  also  seek  to  improve  the 
efficiency  of  the  campus-based 
programs,  to  reduce  tbe  administrative 
burden  for  institutions  where  possible, 
and  to  enhance  opportunities  for 
postsecondary  educadon. 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1, 1995  and  apply  to  the 
1995-96  and  subsequent  award  years. 
However.  aHiected  parties  do  not  have  to 
comply  with  the  information  collection 
requirements  in  §  674.34(e)  until  the 
Department  of  Education  publishes  in 
the  Federal  Register  the  control  number 
assigned  by  the  Office  of  Management 
and  Budget  (OMB)  to  these  information 
collection  requirements.  Publication  of 
the  control  numbers  notifies  the  public 
that  OMB  has  approved  these 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1980. 

FOR  FURTHER  IHFORMATICN  CONTACT: 

1 .  For  the  Federal  Perkins  Loan 
Program:  Sylvia  R.  Ross,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.VV.,  (Regional 
Office  Building  3.  Room  4018). 
Washington,  DC  20202-5447. 
Telephone:  (202)  708-S242;  or 

2.  For  the  FWS  and  FSEOCi  Programs: 
Kathy  S.  Cause,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W..  (Regional  Office  Building  3,  Room 
4018),  Washington.  DC  20202-5447. 
Telephone:  (202)  708-4690. 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  These 
amendments  revise  the  existing  campus- 
l)as<!d  program  regulations.  The  campus- 
iwised  programs  are  authorized  as 


follows:  Federal  Perkins  Loan — 20 
U.S.C  1087aa-1087hh  and  20  U.S.C. 
421-^29:  FWS-^2  U.S.C.  2751-2756b: 
FSEOG— 20  U.S.C.  1070b-1070b-3. 
These  regulations  implement  the 
provisions  of  the  National  and 
Community  Service  Act  of  1990  (Pub.  L. 
101-610),  enacted  November  16. 1990, 
the  Crime  Control  Act  of  1990  (Pub.  L. 
101-647).  enacted  November  29. 1990. 
the  Higher  Education  Amendments  of 
1992  (Pub.  L.  102-325).  enacted  July  23, 

1992  (Amendments),  the  Higher 
Education  Technical  Amendments  of 

1993  (Pub.  L.  103-208).  enacted 
December  20, 1993  (Technical 
Amendments),  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382). 
enacted  October  20, 1994.  and  the 
Bankruptcy  Reform  Act  of  1994  (Pub.  L. 
103-394).  enacted  October  22. 1994. 

On  June  22. 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (59  FR  32264-32287).  The 
NPRM  included  a  discussion  of  major 
issues  surrounding  the  proposed 
changes  that  will  not  be  repeated  here. 
The  following  list  summarizes  those 
issues  and  identifies  the  pages  of  the 
preamble  to  the  NPRM  on  which  a 
discussion  of  those  issues  can  be  foimd. 

Campus-Based  Programs 

The  Secretary  proposed  to  amend  the 
definition  of  "undergraduate  student"  to 
remove  the  restriction  that  did  not  allow 
an  undergraduate  student  to  receive 
Federal  Perkins  Loan  or  FWS  assistance 
if  he  or  she  has  already  earned  a 
baccalaureate  or  first  professional 
degree.  The  proposal  provided  that  a 
student  is  not  ineligible  for  assistance 
under  the  Federal  Perkins  Loan  or  FWS 
programs  because  he  or  she  has 
previously  received  a  baccalaureate  or 
professional  degree  (page  32264). 

The  Secretary  proposed  to  amend  the 
allocation  and  reallocation  procedures 
for  the  campus-based  programs  to 
provide  that  if  an  institution  returns 
more  than  10  percent  of  its  Federal 
Perkins  Loan,  FWS.  or  FSEOG 
allocation  for  an  award  year,  the 
institution  will  have  its  allocation  for 
the  next  fiscal  year  for  that  program 
reduced  by  the  dollar  amount  returned 
(pages  32264-32265). 

Tne  Siecretary  proposed  to  amend  the 
criteria  for  selection  of  students  for 
campus-based  assistance  to  ensure  that 
independent  students  and  students 
attending  an  institution  on  a  less-than- 
full-time  bnsis  would  be  equitably 
provided  financial  assistance  (page 
32265). 

■  The  Secretary  proposed  to  amend  tb<! 
overaward  threshold  provisions  for  the 
campus-based  programs  (page  32205). 


To  reduce  burden  for  both  the  student 
and  the  institution,  the  Secretary 
proposed  to  allow  an  institution  to 
disburse  funds  under  the  Federal 
Perkins  Loan  and  FSEOG  programs  to  a 
student  when  he  or  she  is  no  longer 
enrolled  if  the  assistance  was  awarded 
while  the  student  was  still  an  eligible 
student  (page  32265). 

Federal  Perkins  Loan  Program 

The  Secretary  proposed  to  remove  the 
definitions  of  'Default  rate",  "Defaulted 
principal  amount  outstanding",  and 
"Matured  loans",  and  add  the 
definitioiis  of  "Disposable  income". 
"Enter  repayment",  "Making  of  a  loan", 
and  "Satisfactory  arrangements  to  repay 
the  loan"  (pages  32265-32266). 

The  Secretary  proposed  to  amend  the 
reallocation  fornmla  for  the  Federal 
Perkins  Loan  Program,  and  to  establish 
an  appeals  process  by  which  the 
anticipated  collections  requirement  may 
be  waived  for  institutions  with  "low 
default  rates"  (page  32266). 

The  Secretary  proposed  to  add  a  new 
section  to  the  regulations  to  establish 
the  Federal  Perkins  Loan  cohort  default 
rate  and  penalties  for  an  institution  with 
a  high  cohort  default  rate  for  the  1994- 
95  award  year  and  subsequent  award 
years  (page  32266). 

The  Secretary  proposed  to  add  a  new 
section  to  the  regulations  to  describe  the 
measures  that  institutions  with  high 
default  rates  must  use  to  establish  a 
default  reduction  plan  (page  32266). 

The  Secretary  proposed  establishment 
of  the  Expanded  Lending  Option  as 
necessary  to  implement  statutory 
provisions  under  the  Amendments  and 
the  Technical  Amendments  (page 
32266). 

The  Secretary  proposed  to  amend  the 
Program  Participation  Agreement  to 
implement  the  increase  in  the  capital 
contribution  requirements  as  required 
by  the  Amendments,  and  to  Include 
new  reporting  requirements  containing 
information  for  determining  an 
institution's  cohort  default  rate  (pages 
32266-32267). 

The  Secretary  proposed  to  amend  the 
student  eligibility  requirements  to 
implement  statutory  provisions  under 
the  Amendments  (page  32267). 

The  StKrretary  proposed  to  amend  the 
maxinuim  loan  limits  to  reflecl  statutory- 
changes  (page  32267). 

The  Secretary  proposed  to  remove  all 
references  to  the  term  "endorser"  to 
reflect  the  statutory  change  that 
provides  that  all  Federal  Perkins  Loans 
are  to  be  made  without  security  fir 
endorsement  (page  32267). 

The  Secretary  proposed  to  incoqiorate 
the  m-w  statutnry  requirement  that  an 


institutiwi  report  loan  disbursements  to 
a  national  credit  bureau  (page  32267). 

In  accordance  with  statutory  changes, 
the  Secretary  proposed  to  provide  for 
the  transfiar  of  up  to  25  percent  of  an 
institution's  Federal  Capital 
Contribution  (FCC)  allotment  for  an 
award  year  to  either  or  both  the  FSEOG 
and  FWS  programs  (page  32267). 

The  Secretary  proposed  to  delete  the 
promissory  note  from  the  existing 
regulations  and  to  provide  the  note  in  a 
"Dear  Colleague"  letter.  In  addition,  the 
Secretary  proposed  to  delete  the  defense 
of  infancy  provision  (page  32267). 

In  accordance  with  statutory  changes, 
the  Secretfuy  proposed  to  allow  an 
institution  to  increase  the  minimum 
monthly  repayment  amount  to  $40.  In 
addition,  the  Secretary  proposed  to 
establish  forbearance  of  principal  and 
interest  where  circumstances  warrant  it, 
and  to  authorize  an  institution  to 
compromise  on  the  repayment  of  a  loan 
(pape  32267). 

The  Secretary  proposed  to  revise  the 
regulations  to  reflect  statutory  changes 
in  the  deferment  provisions  (pages 
32267-32268). 

The  Secretary  proposed  to  amend  the 
regulations  to  incorporate  new  statutory 
loan  disclosure  requirements  that  must 
be  met  during  a  borrower's  exit 
interview  (page  32268). 

To  reduce  burden  for  both  the 
borrower  and  the  institution,  the 
Secretary  proposed  to  allow  a  borrower 
to  elect  to  repay  his  loan  by  means  of 
the  electronic  transfer  of  funds  from  the 
borrower's  bank  account  (cage  32268). 
To  reduce  institutional  burden,  the 
Secretary  proposed  to  eliminate  skip- 
tracing  as  a  required  due  diligence  step 
(page  32268). 

In  accordance  with  statutory  changes, 
the  Secretary  proposed  to  revise  loan 
collection  and  Htigatifwi  procedures  to 
require  institutions  to  report  defaulted 
loans  to  any  one  of  the  credit  bureaus 
with  which  the  Secretary  has  an 
agreement.  In  addition,  the  Secretary 
proposed  to  amend  the  regulations  to 
reflect  the  elimination  of  the  statute  of 
limitations  on  litigating  to  recover 
amounts  owed  on  defaulted  accounts 
(page  32268). 

In  accordance  with  statutory  changes, 
the  Secretary  proposed  to  eliminate  the 
50-percent  limitation  on  the  number  of 
Title  1  schools  in  a  State  that  meet  the 
eligibiUty  criteria  and  provided  that 
teaching  in  any  Title  1  school  that  meets 
the  eligibility  criteria  now  qualifies  a 
borrower  for  a  loan  cancellation.  This 
change  will  increase  the  opportunities 
for  receiving  loan  cancellations  and 
encourage  more  teachers  to  teach  in 
low-income  schools  (pages  32268- 
32269). 


JMI 


The  Secretary  proposed  to  expand  the 
loan  cancellation  employment 
provisions  (page  32269). 

Tbe  Secretary  proposed  to  amend  the 
definition  of  permanent  and  total 
disability  to  include  the  inability  of  the 
borrower  to  attend  an  institution 
because  of  an  impairment  that  is 
expected  to  continue  indefinitely  or 
result  in  death  (page  32269). 

Federal  Work-Study  Progmns 

In  accordance  with  statutory 
amendments  and  consistent  with  the 
Secretary's  desire  to  promote 
community  service  activities,  the 
Secretary  proposed  to  amend  the 
purpose  of  the  FWS  program  to  include 
an  encouragement  to  students  receiving 
program  assistance  to  participate  in 
community  service  activities  (page 
32269). 

The  Secretary  proposed  to  add  a  new 
definition  of  "low-income  individual" 
for  purposes  of  community  services 
(page  32269). 

The  Secretary  proposed  to  amend  the 
program  participation  agreement  to 
include  assurances  that  (1)  employment 
under  the  program  may  be  used  to 
support  prograjns  for  supportive 
services  to  students  with  disabilities, 
arid  (2)  institutions  will  inform  all 
eligible  students  of  the  opportunity  to 
perform  community  service  and  will 
consult  with  local  nonprofit, 
governmental,  and  community-based 
organizations  to  identify  community 
service  opportunities.  In  identifying 
community  service  opportunities,  the 
Secretary  expects  institutions  to  consult 
with  their  students  (page  32269). 

In  accordance  with  statutory  changes, 
the  Secretary  proposed  to  amend  several 
provisions  governing  use  of  FWS  funds. 
First,  institutions  participating  in  the 
Work-Colleges  program  would  be 
allowed  to  use  FWS  funds  for  meeting 
costs  of  the  Work-Colleges  program. 
Second,  the  institutional  administrative 
expense  allowance  for  work-study  for 
communityservice  learning  would  be 
eliminated.  Third,  the  amount  of  an 
institution's  allocation  under  the  FWS 
programs  that  may  be  transferred  to  the 
FSEOG  program  would  be  increased 
from  10  percent  to  25  percent.  Fourth, 
an  institution  would  have  additional 
carry-back  authority  to  pay  students     " 
who  work  during  the  summer.  Fifth,  an 
institution  would  be  required  to  use  5 
percent  of  the  total  FWS  Federal  hinds 
granted  to  the  institution  to.  compensate 
students  employed  in  community 
service  activities  for  the  1994-95  award 
year  and  subsequent  award  years  (paee 
32269). 

In  accordance  with  statutory  changes, 
the  Secretary  proposed  to  provide  that 


a  student  employed  by  a  proprietary 
institution  and  performing  community 
services  is  no  longer  also  required  to  be 
furnishing  student  services  (pases 
32269-32270). 

In  accordance  with  statutory  changes, 
the  Secretary  proposed  to  increase  the 
Federal  share  of  FWS  compensation 
paid  to  a  student  employed  other  than 
by  a  for-profit  organization  to  75  percent 
(page  32270). 

As  a  result  of  statutory  changes  the 
Secretary  proposed  to  remove  the 
"Community  Service-Learning 
Program"  from  the  regulations  (page 
32270). 

Job  Location  and  Development  (JLD) 
Program 

The  Secretary  proposed  to  combine 
the  regular  JLD  program  to  expand  off- 
campus  job  opportunities  and  the 
"Community  Services"  JLD  program  to 
locate  and  develop  community  ser\'ices 
jobs  for  students  into  one  program.  The 
Secretary  further  proposed  to  expand 
the  statement  of  purpose  fer  the  JLD 
program  to  include  the  encouragement 
of  participation  in  community  sen.  ice 
activities.  The  Secretary  also  projxjsed 
to  allow  an  institution  to  use  the  lesser 
of  $50,000  or  10  percent  of  its  FWS 
allocation  to  establish  or  expand  a  J1J3 
program  (page  32270). 

The  Secretary,  in  accordance  with 
amended  section  446(a)  of  the  HEA, 
proposed  to  eUminate  the  authority  for 
institutions  to  enter  into  agreements 
with  nonprofit  organizations  and  limit 
institutions  to  working  with  other 
institutions  for  the  purpose  of 
developing  jobs  (page  32270). 

Work-Colleges  Program 

In  accordance  with  the  Amendments. 
the  Secretary  proposed  to  add  the  new 
"Work-Colleges  program"  to  the 
regulations  (page  32270). 

Federal  Supplemental  Educational 
Opportunity  Grant  Program 

The  Secretary  proposed  to  amend  the 
allocation  and  reallocation  provisions 
for  unexpended  FSEOG  funds  (page 
32270-32271). 

The  Secretary  proposed  to  eliminate 
an  institution's  authority  to  transfer 
FSEOG  funds  to  the  FWS  program  as 
necessary  to  implement  statutory 
provisions  (page  32271). 

The  Secretary  proposed  to  increase 
the  maximum  FSEOG  award  that  an 
institution  may  award  a  student  per 
academic  year  from  $4,000  to  $4,400  for 
a  student  studying  abroad  (page  32271). 

The  Secretary  proposed  that  the 
Federal  share  of  FSEOG  awards  will  not 
exceed  75  percent  effective  for  award 
years  beginning  on  or  after  July  1, 1993 
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as  necessary  to  implement  statutory 
changes  (page  32271). 

Substantive  Changes  to  the  NPRM 

The  following  discussion  describes 
the  significant  changes  since 
publication  of  the  NPRM  and  the 
manner  in  which  certain  critical 
provisions  will  be  initially 
implemented.  They  are  discussed  in  the 
order  in  which  they  appear  in  the  text 
of  the  regulations.  The  changes  that 
apply  to  more  than  one  program  are 
described  first  followed  by  descriptions 
of  changes  that  pertain  to  only  a  specific 
program. 

Student  Assistance  General  Provisions 


Section  668.57 
Documentation 


Acceptable 


In  the  June  22. 1994  NPRM.  the 
Secretary  proposed  to  amend  §  668.57(c) 
to  require  the  signature  of  one  parent 
instead  of  both  parents  when  verifying 
the  number  of  family  household 
members  enrolled  in  postsecondary 
institutions  for  a  dependent  applicant.  If 
only  one  parent's  income  is  considered 
in  the  title  IV,  HEA  aid  awarding 
process,  that  is  the  parent  who  must 
sign.  Otherwise,  either  parent  may  sign. 
This  burden  reduction  provision  will  be 
addressed  in  the  Student  Assistance 
General  Provisions  final  regulations 
governing  verification  of  all  title  IV 
programs  which  will  provide  that  either 
parent  may  sign,  regardless  of  which 
peuent's  income  is  reported. 

Federal  Perkins  Loan,  FWS,  and 
FSEOG  Programs 

Sections  674.10.  675.10.  and  676.10 
Selection  of  Students 

In  the  June  22, 1994  NPRM  the 
Secretary  proposed  to  amend  §§  674.10, 
675.10,  and  676.10  to  state  that  if  an 
institution's  FSEOG  allocation,  FWS 
grant,  or  Federal  Perkins  Loan  FCC  is 
directly  or  indirectly  based  in  part  on 
the  financial  need  of  less-than-full-time 
or  independent  students  and  if  the  need 
of  aU  of  these  students  exceeds  5 
percent  of  the  total  need  of  all  students 
at  an  institution,  then  at  least  5  percent 
of  that  allotment  for  FSEOG,  5  percent 
of  that  grant  for  FWS,  or  5  percent  of  the 
dol'ar  amount  of  the  loans  made  under 
the  Federal  Perkins  Loan  program  must 
be  made  available  to  these  students.  The 
Department  previously  had  stated  in 
various  documents  that  "make 
available"  meant  that  an  institution  was 
required  to  actually  "expend"  the 
dollars  for  these  students.  In  response  to 
the  public  comments  and  as  part  of  his 
efforts  to  reduce  regulatory  burden,  the 
Secretary  is  revising  the  final 
regulations  to  provide  that  the 


institution  must  "offer"  the  funds  to 
less-than-full-time  and  independent 
students.  The  institution  is  not  required 
to  have  actually  disbursed  the  title  IV 
funds  to  less-than-full-time  and 
independent  students. 

Sections  674.14,  675.14,  and  676.14 
Overaward 

A  financial  aid  administrator  may  not 
award  or  disburse  aid  bxim  a  campus- 
based  program  if  that  aid,  when 
combined  with  all  other  resources, 
would  exceed  the  student's  need.  If  the 
student  receives  additional  resources  at 
any  time  during  the  award  year  that 
were  not  considered  in  determining  the 
student's  eligibility  for  aid,  and  these 
resources  combined  with  the  expected 
financial  aid  will  exceed  the  student's 
need,  the  amount  in  excess  of  the 
student's  need  is  considered  an 
overaward.  Statutory  provisions  under 
the  Amendments  provided  for  a  $300 
overaward  threshold  for  FWS.  In  the 
June  22, 1994  NPRM,  the  Secretary 
proposed  that,  if  a  student  has  FWS,  a 
$300  overaward  threshold  for  the  three 
campus-based  programs  would  be  in 
effect;  however,  if  a  student  only  has  an 
FSEOG  or  Federal  Perkins  Loan,  the 
current  $200  overaward  threshold 
would  be  the  limit.  In  response  to  the 
public  comments  and  as  part  of  his 
efforts  to  reduce  regulatory  burden,  the 
Secretary  is  providing  a  uniform  $300 
overaward  threshold  for  all  the  campus- 
based  programs  regardless  of  whether 
the  student  has  been  awarded  FWS 
funds. 

Federal  Perkins  Loan  Program 

Section  674.33    Repayment 

Section  674.34    Deferment  of 
Repayment 

In  the  June  22,  1994  NPRM,  the 
Secretary  made  proposals  for  the 
implementation  of  die  statutory 
provisions  governing  forbearance  of  a 
borrower's  repayment  of  a  Federal 
Perkins  loan  and  the  deferment  of 
repayment  due  to  economic  hardship 
reasons.  The  provisions  contained  in  the 
NPRM  paralleled  the  same  provisions  in 
the  FFEL  Program,  as  detailed  in  the 
FFEL  Program  NPRM,  published  on 
March  24, 1994.  In  response  to  the 
comments  received  on  the  FFEL 
Program  NPRM,  the  Secretary  made 
significant  changes  to  the  forbearance 
and  economic  hardship  provisions  in 
the  final  FFEL  Program  regulation, 
published  on  June  29, 1994.  Those  same 
changes  have  been  made  to  the 
forbearance  and  economic  hardship 
provisions  in  the  Federal  Perkins  Loan 
program,  as  part  of  the  Secretary's 
ongoing  effort  to  reduce  the  institutional 


burden  of  administering  the  title  IV 
student  aid  programs.  These  changes 
include  the  revisions  to  the  definition  of 
"full-time  employment"  for  purposes  of 
granting  an  economic  hardship 
deferment. 

In  accordance  with  amendments  to 
the  HEA  made  by  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382),  the  Secretary  is  revising  the 
final  regulations  to  include  a  new 
criterion  under  which  a  borrower  may 
qualify  for  deferment  of  repayment  due 
to  economic  hardship  reasons. 

Section  674.52    Cancellation 
Procedures 

In  accordance  with  amendments  to 
the  HEA  made  by  the  National  and 
Conununity  Service  Act  of  1990  (Pub.L. 
101-610),  the  Secretary  is  revising  the 
final  regulations  to  include  the 
provision  that  a  borrower  may  not 
receive  a  benefit  under  subtitle  D  of  title 
I  of  the  National  and  Community 
Service  Act  of  1990  and  a  cancellation 
benefit  under  the  Federal  Perkins  Loan 
program. 

Federal  Work-Study  Program 

Section  675.2    Definitions 

Statutory  provisions  for  community 
service  under  the  Amendments  provide 
that  community  service  is  designed  to 
improve  the  quality  of  life  for 
community  residents,  particularly  low- 
income  individuals.  In  the  June  22, 1994 
NPRM,  the  Secretary  proposed  to  add  a 
new  definition  of  "low-income 
individual"  for  purposes  of  community 
service.  In  response  to  pubUc  comment 
and  as  part  of  the  Secretary's  efforts  to 
reduce  regulatory  burden,  the  Secretary 
is  not  defining  "low-income  individual" 
in  these  regulations. 

Work-Colleges  Program 

Sections  675.41-675.50 

Section  448(f)  of  the  HEA  contains  a 
separate  authorization  of  appropriations 
for  the  Work-Colleges  program. 
Therefore,  a  new  §  675.42— Allocation 
and  Reallocation,  has  been  added  to  the 
regulations  and  all  other  sections  of  the 
Work-Colleges  program  regulations  have 
been  redesignated.  Sections  675.46  and 
675.47  contain  paperwork  requirements, 
and  have  been  redesignated  as  §675.47 
and  §675.48. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  58  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows.  Substantive  issues  are 


discussetl  under  the  section  of  the 
regulations  to  which  they  pertain. 

Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under 
applicable  statutory  authority — are  not 
addressed. 

Comments  and  Responses 

Sections  674.4,  675.4,  and  676.4 
Allocation  and  Reallocation 

Comments:  Three  commenters 
suggested  that  the  Secretary  permit  an 
institution,  under  certain  circumstances, 
to  appeal  an  allocation  reduction 
because  it  returned  more  than  10 
percent  of  its  previous  year's  allocation. 
These  commenters  suggested  that  the 
Secretary  allow  an  appeal  during 
occurrences  of  natural  disasters  or 
situations  in  which  enrollments  are 
reduced  because  students  are  called  to 
service  in  areas  of  hostility,  such  as  the 
military  mobilizations  for  "Operation 
Desert  Storm." 

Discussion:  The  Secretary  believes 
that  this  provision  of  the  proposed 
regulations  adequately  addresses 
situations  in  which  these  provisions 
may  be  waived  As  stated  in  the 
preamble  to  the  NPRM.  the  Secretary 
may  waive  these  provisions  in  such 
circumstances  as  a  natural  disaster. 
Additionally,  to  assist  institutions  in 
their  recovery  fi-om  the  effects  of 
disasters,  or  to  provide  relief  to  students 
who  have  been  called  to  military  senice 
in  areas  of  hostility,  the  Secretary 
provides  enforcement  relief  from 
regulatory  requirements  and  provides 
guidance  through  "Dear  Colleague" 
letters  issued  at  the  time  of  the  natural 
disaster  or  the  declaration  of  an  area  of 
hostility. 

Changes:  None. 

Comments:  One  commenter  slated 
that  a  literal  interpretation  of  a 
reduction  in  an  institution's  allocation 
for  the  next  fiscal  year  would  require 
reductions  in  two  award  years.  This 
commenter  suggested  that  the  term 
"fiscal  year"  he  replaced  by  "award 
year"  to  make  the  provision  easier  to 
understand  while  still  being  in  line  with 
congressional  intent. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  the  use  of  the  term 
"fiscal  year"  in  tliis  context  is 
confusing. 

Changes:  The  language  of  this 
provision  is  changed  to  incorporate  the 
concept  of  an  "award  year"  allocation 
rather  than  "fiscal  year." 

Section  674.10,  675.10,  and  676.10 
Selection  (^Students 

Comments:  Several  commenters  noted 
that  while  sections  413C(d),  443(b)(3). 


and  464(b)(2)  of  the  HEA  require  most 
institutions  to  "make  available"  to  less- 
than-full-time  and  independent  students 
at  least  5  percent  of  the  FWS  allotment, 
5  percent  of  the  FSEOG  allotment,  and 
5  percent  of  the  dollar  amount  of  the 
loans  made  imder  the  Federal  Perkins 
Loan  program,  the  NPRM  did  not  define 
the  term  "make  available."  These 
commenters  were  concerned  that  while 
most  students  would  accept  FSEOG  as 
part  of  their  award  packages  because  it 
is  grant  money,  institutions  have  no 
control  over  whether  students  will 
accept  Federal  Perkins  loans  or  work  to 
earn  FWS  funds.  They  believe  that  it 
would  be  very  difficult  for  some 
institutions  to  meet  this  requirement  if 
independent  and  part-time  students 
have  to  accept,  or  even  earn,  5  percent 
of  the  FWS  allocation.  One  commenter 
stated  that  most  students  attending  less- 
than-full-time  are  doing  so  because  they 
are  already  working  and  therefore  those 
students  are  not  interested  in  FWS.  The 
majority  of  the  commenters  suggested 
that  the  Secretary  should  interpret  the 
statute  in  its  use  of  the  term  "make 
available"  to  mean  "offer"  FWS, 
FSEOG,  and  Federal  Perkins  loans  to 
students  ratlier  than  "disburse"  these 
funds. 

One  commenter  noted  that  the 
wording  between  the  FWS  section  and 
the  FSEOG  section  is  slightly  different 
and  recommended  that  it  be  consistent. 
Discussion:  The  Secretary  agrees  that 
in  some  circumstances  it  may  be 
difficult  for  an  institution  to  actually 
disburse  to  less-than-full-time  and 
independent  students  at  least  5  percent 
of  its  FWS  allotment.  5  percent  of  its 
FSEOG  allotment,  or  5  percent  of  the 
dollar  amount  of  the  loans  made  under 
the  Federal  Perkins  Loan  program. 
Therefore,  to  accommodate  these 
circumstances  and  prevent  a  burden  on 
institutions  to  be  responsible  for  what 
financial  aid  a  student  accepts,  in 
interpreting  amended  sections  413C(d). 
443(b)(3).  and  464(b)(2)  of  the  HEA.  the 
Secretary  considers  the  words  "make 
available"  to  mean  that  the  institutions 
must  "offer"  to  les.s-than-full-timc  and 
independent  students  at  least  5  jjercent 
of  its  FWS  allotment,  5  percent  of  its 
FSEOG  allotment,  or  5  percent  of  the 
dollar  amount  of  the  loans  made  under 
the  Federal  Perkins  Loan  program  if  the 
need  of  all  of  these  students  exceeds  5 
percent  of  the  total  need  of  all  students 
at  an  institution. 

Changes:  The  wording  of  this 
provision  in  the  campus-ba.sed  sertions 
is  changed  to  reflect  that  institutions 
must  "offer"  these  campus-based  funds 
to  less-than-full-time  and  indi>pendcnt 
students.  Also,  the  wording  wa.s  n?vised 


for  consistency  among  the  campus- 
based  programs. 

Sections  674.14,  675.14  and  676.14 
Overaward 

Comments:  There  were  a  number  of 
comments  on  these  sections,  all  in  favor 
of  the  statutory  provision  that  allows  a 
student  employed  in  the  FWS  program 
to  earn  up  to  $300  for  need-based 
employment  in  excess  of  his  or  her 
financial  need  before  employment  in  the 
FWS  program  must  be  discontinued. 

Several  commenters  recommended 
that  the  Secretary  provide  a  uniform 
overaward  threshold  of  $300  for  all 
recipients  of  campus-based  aid  to 
simplify  the  overaward  calculation 
process  and  reduce-administrafive  costs. 

One  commenter  suggested  that  the 
proposed  wording  of  these  provisions  is 
slightly  ambiguous  and  subject  to 
different  interpretations.  The 
commenter  believed  Uiat  the  application 
of  a  uniform  overaward  threshold  to  all 
campus-based  aid  recipients  will  avoid 
any  potential  confusion. 

Discussion:  The  Secretary  has 
reevaluated  his  proposal  in  the  June  22, 
1994  NPRM.  The  statutory'  purpose  of 
the  FWS  provision  is  to  prevent  aid 
administrators  from  being 
administratively  burdened  by  having  to 
make  adjustments  to  financial  aid 
packages  when  small  amounts  of 
overawards  occur.  The  Secretary 
believes  that  the  use  of  a  uniform 
campus-based  overaward  threshold  will 
further  reduce  the  administrative 
burden  for  institutions  uithout  cost 
implications  to  the  campus-based 
programs. 

It  is  important  to  note  that  these 
provisions  do  not  allow  an  institution  to 
make  campus-based  awards  in  excess  ol 
the  amount  of  the  student's  need. 
Although  a  threshold  is  allowed 
suhset|uent  to  the  packaging  of  campus- 
based  aid,  the  thn?shold  does  not  allow 
an  institution  deliberately  to  award 
cair.pus-bHsed  aid  that,  in  combinatiiHi 
witii  other  resources,  exceeds  the 
siurient's  financial  need. 

Changfs:JhG  Sncretary  has  provided 
a  uniform  S300  overaward  threshold  fur 
all  recipients  of  <.ampus-bascd  aid. 

Federal  Perkins  Loan  Program 

Spclion  674.2    Definitions 

Comments:  While  most  commenters 
believed  that  the  new  definition  of  i 

"disposableincome"  was  necessary  in      j 
order  to  be  consistent  with  the  FFEL         I 
Program  and  to  establish  eligibility  for 
an  economic  hardship  deferment  or 
forbearance  of  payments,  others 
believed  the  definition  was  unclear  .ind 
needed  further  clarification. 


JMI 
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Commenters  were  particularly 
concerned  that  alimony  payments,  child 
support  payments,  wage  garnishment, 
and  other  similar  items  be  considered 
deductions  "required  by  law  to  be 
withheld." 

Discussion:  The  term  "disposable 
income"  was  defined  in  the  NPRM  as 
part  of  the  proposed  rules  for  the 
forbearance  and  the  economic  hardship 
deferment  provisions.  Forbearance  and 
economic  hardship  are  provisions 
common  to  all  title  IV  loan  programs, 
including  the  Federal  Perkins  Loan 
program,  and  the  Secretary  made  the 
identical  proposal  for  these  two 
provisions  in  the  FFEL  Program  NPRM, 
pubUshed  on  Mar^  "i  24, 1994.  The 
Secretary  received  a  number  of 
tomments  on  the  proposed  definition  of 
"disposable  income"  in  the  FFEL 
Program  NPRM  and,  as  a  result,  decided 
that  "total  monthly  gross  income"  was 
a  term  more  easily  understood  than 
"disposable  income."  Consequently,  the 
Secretary  replaced  "disposable  income" 
with  "total  monthly  gross  income"  in 
the  final  FFEL  Program  regulation.  For 
a  complete  discussion  of  the  reasons  for 
making  this  change,  see  comment 
number  18  on  page  33584  of  the  Federal 
Register  published  on  June  29, 1994. 

As  part  of  the  Department's  effort  to 
simphfy  the  regulations  and  reduce 
burden  at  the  institution,  provisions  that 
are  common  to  both  the  Federal  Perkins 
Loan  program  and  the  FFEL  Program 
will  have  the  same  regulatory 
provisions,  to  the  extent  practicable. 
Therefore,  in  this  final  rule,  the 
proposed  rules  for  the  Federal  Perkins 
Loan  progrcun  have  been  modified  to 
reflect  the  forbearance  and  economic 
hardship  provisions  contained  in  the 
final  FFEL  Program  regulation, 
published  on  June  29, 1994. 

Changes:  The  definition  of 
"disposable  income"  is  removed  and 
replaced  by  the  definition  of  "total 
monthly  gross  income." 

Comments:  Several  commenters 
believed  that  the  definition  of  "making 
of  a  loan"  needed  to  be  expanded  and 
clarified.  Some  commenters  stated  that 
the  Secretary  should  define  when  a 
disbursement  has  been  made  to  the 
borrower  as  part  of  the  definition  of 
"making  of  a  loan."  The  commenters 
believed  that  without  this  clarification 
there  would  be  inconsistencies  among 
institutions  and  additional  tracking 
mechanisms  would  be  required. 

Discussion:  The  issue  of  when  funds 
are  considered  to  be  disbursed  applies 
to  all  of  the  title  IV  programs,  not  just 
to  the  Federal  Perkins  Loan  program. 
The  Secretary  is  aware  that  the  current 
title  IV  disbursement  policies  are 
applied  inconsistently  by  institutions 


and  is  preparing  to  issue  final 
regulations  on  this  and  other  "cash 
management"  issues  by  December  1, 
1994.  The  Secretary  is  making 
conforming  changes  to  the  Federal 
Perkins  Loan  program  regulations  in  the 
"cash  management"  regulations  to  be 
issued  by  December  1, 1994. 

Changes:  None. 

Comments:  Several  commenters 
beUeved  that  the  Secretary  should 
define  when  a  promissory  note  should 
be  signed  by  the  borrower  as  part  of  the 
definition  of  "making  of  a  loan."  These 
commenters  believed  that  Federal 
Perkins  Loan  borrowers  should  be  able 
to  sign  the  promissory  note  once,  at  the 
beginning  of  the  academic  year  in  which 
the  award  is  made,  and  not  each  time  a 
disbursement  is  made  to  the  borrower. 

Discussion:  The  Secretary  is  sensitive 
to  the  commenters'  concerns  and  will 
evaluate  situations  in  which  an 
institution  could  require  an  annual 
signature  on  the  promissory  note.  The 
Secretary  is  especially  interested  in 
evaluating  the  possibility  of  making  this 
option  available  to  those  institutions 
that  have  demonstrated  a  high 
performance  level  and  that  have  met  the 
stricter  cohort  default  rate  requirements 
adopted  for  the  Federal  Perkins  Loan 
program.  The  Secretary  would  like  to 
note  that  an  annual  signature  on  the 
promissory  note  would  necessitate  the 
ehmination  of  the  "open-ended" 
Federal  Perkins  Loan  promissory  note. 
The  "open-ended"  promissory  note, 
currently  available  only  in  the  Federal 
Perkins  Loan  program,  significantly 
reduces  burden  at  the  institution,  by 
allovdng  an  institution  to  make  loans  on 
the  same  promissory  note  for  as  long  as 
the  statutory  provisions  remain  the 
same.  Allowing  only  a  "closed-ended" 
promissory  note,  as  is  done  in  the  FFEL 
and  FDSL  programs,  would  result  in  a 
major  increase  in  the  number  of 
promissory  notes  an  institution  would 
be  required  to  maintain. 

Changes:  None. 

Conmients:  A  number  of  commenters 
felt  strongly  that  the  term  "satisfactory 
arrangements  to  repay  the  loan"  should 
be  defined  in  terms  of  the  impact  on  the 
borrower  and  the  institution. 
Commenters  believed  that  the 
requirement  of  6  months  of  consecutive 
payments  in  this  definition  is  too 
stringent,  particularly  when  this 
definition  is  used  to  determine  when  to 
exclude  loans  from  the  cohort  default 
rate  calculation.  Because  of  the  window 
of  time  in  the  cohort  default  rate 
tracking  period,  one  commenter 
believed  it  would  be  more  equitable  to 
consider  the  fact  that  the  institution  was 
able  to  establish  a  new  repayment  plan 
with  the  borrower  as  meeting  the 


criteria  for  satisfactory  arrangements  to 
repay  the  loans.  Other  commenters 
suggested  a  minimum  of  three 
consecutive  monthly  payments  as  the 
basis  for  excluding  the  loan  from  the 
cohort  default  rate.  These  commenters 
further  stated  that  institutions  do  not 
have  enough  time  to  locate  and  contact 
the  delinquent  borrower,  obtain  the 
written  agreement,  and  have  6  months 
of  payments  made  prior  to  June  30.  One 
commenter  suggested  that  once  the  new 
written  repayment  agreement  has  been 
signed  and  all  payments  due  by  June  30 
have  been,  properly  made  by  the 
borrower,  institutions  should  be 
allowed  to  exclude  that  account  from 
their  cohort  default  rate. 

Discussion:  While  the  Secretary  is 
sensitive  to  the  concerns  of  the 
commenters,  the  Secretary  does  not 
agree  that  six  consecutive  months  of 
payment  is  too  stringent.  In  order  to 
reduce  the  administrative  burden  at  the 
institution,  the  Secretary  is  seeking 
ways  to  make  the  Federal  Perkins  Loan 
program  consistent  with  the  other  title 
rv  loan  programs.  Including  six 
consecutive  monthly  payments  in  the 
definition  of  satisfactory  arrangements 
to  repay  the  loan  is  consistent  with 
provisions  in  these  programs. 

Changes:  None 

Section  674.5    Cohort  Default  Rate  and 
Penalties 

Comments:  Several  commenters 
stated  that  while  the  definition  of  "loan 
rehabilitation"  in  §  674.5(e)(1)  has 
limited  benefit  to  the  school  in  reducing 
a  school's  cohort  default  rate,  it  will  be 
a  benefit  to  the  borrower  whose  loan  is 
no  longer  considered  to  be  in  default. 
These  commenters  noted  that  a  loan 
rehabilitated  because  the  borrower  has 
made  12  consecutive  monthly  payments 
is  not  removed  fi-om  the  school's  cohort 
default  rate.  The  commenters 
recommended  that  the  definition  be 
revised  to  allow  for  lump  simi  payments 
or  up  to  a  three-month  payment  plan. 
One  commenter  also  invited  the 
Secretary's  consideration  of  allowing  a 
quarterly  repayment  option  and  a 
reduction  in  the  minimum  payments 
required  to  consider  the  loan 
rehabilitated. 

Discussion:  While  the  Secretary  is 
sensitive  to  the  concerns  of  the 
commenters,  the  Secretary  does  not 
agree  that  the  definition  of  a 
rehabilitated  loan  is  too  restrictive. 
RehabiUtating  a  loan  gets  the  borrower 
out  of  default.  Consequently,  the 
borrower  must  establish  a  significant  • 
repayment  history.  Again,  in  order  to 
reduce  administrative  burden  at  the 
institution,  the  provision  is  parallel  to 
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similar  provisions  in  the  FFEL  and 
FDSL  programs. 

Changes:  None. 

Comments:  Several  commenters  were 
concerned  that  the  credit  bureau 
reporting  requirement  for  rehabilitated 
defaulted  loans  in  §  674.5(e)(2)  was 
unclear.  One  commenter  recommended 
including  in  the  definition  a 
requirement  to  report  to  the  national 
credit  bureau  the  date  of  the  last 
payment,  the  unpaid  principal  balance, 
amount  past  due  and  date  and  amount 
of  the  last  payment.  Some  commenters 
recommended  that  the  phrase  "no 
longer  in  default"  should  be  clarified  to 
mean  that  the  record  is  not  deleted  fi-om 
the  borrower's  credit  history,  when  in 
fact  it  is  only  reported  as  a  status 
change.  One  commenter  also  stated  that 
the  impact  of  "rehabilitated  and  no 
longer  in  default"  affects  the  future 
disbursement  of  title  IV  aid  and  that  the 
Secretary  should  not  force  the  credit 
bureau  to  use  unique,  special 
definitions. 

Discussion:  The  Secretary 
understands  the  concerns  of  these 
commenters  and  agrees  that  the 
requirements  of  this  provision  are 
unclear.  In  drafting  the  provision  the 
Secretary  intended  that  institutions 
report  to  one  of  the  national  credit 
bureaus  the  change  in  status  of  the 
defaulted  loans.  The  Secretary  did  not 
intend  that  the  default  be  eliminated 
from  the  credit  bureau  records.  A 
default  on  any  loan  is  an  important 
component  of  an  individual's  credit 
history  and  credit  bureaus  are  required 
to  maintain  such  information  on  an 
individual's  account  for  7  years.  The 
Secretary  is  concerned  that  a  borrower 
who  has  made  such  a  serious  attempt  to 
take  care  of  his  or  her  defaulted  loan 
have  as  up-to-date  and  accurate  record 
at  the  credit  bureau  as  possible. 
Therefore,  the  status  of  the  loan  should 
be  acauate  on  the  credit  bureau  record. 
In  response  to  the  suggestion  that 
additional  data  be  provided  to  the  credit 
bureau,  the  Secretary  does  not  want  to 
increase  the  biuden  at  the  institution  by 
imposing  additional  reporting 
requirements  on  the  institution. 
However,  it  should  be  noted  that  these 
national  credit  bureaus  have  standards 
that  have  been  established  by 
Associated  Credit  Bureaus  (ACB),  the 
industry's  trade  group.  The  Department 
has  no  regulatory  authority  over  these 
bureaus'  standards.  Some  of  these 
national  credit  biu-eaus  might  require 
more  than  the  Department  requires, 
such  as  follow-up  reporting  of  the 
borrower's  declining  balance  as  it  is 
paid  dovirn  or  paid  off.  Further,  some  of 
their  procedures  are  specifically  for 
credit  bureau  purposes  and  more  closely 


in  line  with  common  U.S.  business 
practice  than  with  Federal  regulations. 
For  example,  business  practice 
considers  a  customer's  account  to  be 
current  up  to  30  days  past  the  due  date 
of  an  invoice;  whereas  in  the  Federal 
Perkins  Loan  program,  a  borrower  is 
considered  to  be  in  defauh  when  he  or 
she  fails  to  make  an  installment 
payment  when  due. 

Changes:  The  language  of  this 
provision  is  changed  to  require  an 
institution  to  report  to  a  national  credit 
bureau  that  a  defaulted  loan  has  been 
rehabilitated,  rather  than  that  a 
rehabilitated  loan  is  no  longer  in 
default. 

Section  674.6    Default  Reduction  Plan 

Comments:  One  commenter  argued 
that  the  Federal  Perkins  Loan  program 
operates  differently  from  the  FFEL 
Program,  and  there  is  no  statutory 
requirement  that  requires  the  Federal 
Perkins  Loan  program  default  reduction 
plan  to  parallel  that  of  the  FFEL 
Program.  The  commenter  believed  that 
institutions  would  have  to  install  costly 
and  biu-densome  tracking  mechanisms 
in  order  to  implement  this  provision. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  there  is  no  statutory 
requirement  that  mandates  similar 
default  reduction  plans  for  the  Federal 
Perkins  Loan  Program  and  the  FFEL 
Program.  However,  in  the  interest  of 
minimizing  increases  to  burden  at  the 
institution,  it  is  the  Secretary's  intent  to 
mirror  similar  provisions  that  have 
existed  in  other  title  IV  programs  for  a 
number  of  years,  such  as  the  FFEL 
Program.  The  default  reduction  plan,  as 
outlined  in  these  provisions,  has  been  in 
effect  in  the  FFEL  Program  for  many 
years  and,  thus,  has  been  thoroughly 
tested.  Since  most  institutions  are 
already  participating  in  the  FFEL 
Program,  the  Secretary  does  not  believe 
that  this  provision  increases  burden; 
rather,  he  believes  it  streamlines  and 
improves  the  delivery  of  student  aid. 
The  Secretary  reminds  commenters  that 
there  is  no  requirement  for  a  high 
default  institution  to  implement  this 
specific  plan.  Each  institution  has  the 
option  of  developing  its  own  plan, 
subject  to  approval  by  the  Secretary. 

Changes:  None. 

Comments:  A  few  commenters 
suggested  that  the  Secretary  not  include 
a  provision  in  the  defauh  reduction  plan 
that  would  require  first-time  borrowers 
to  endorse  their  check  and  to  "pick  up" 
any  remaining  proceeds  at  the 
institution.  Instead,  because  many 
institutions  have  Federal  Perkins  loan 
disbursement  systems  that  do  not 
involve  the  issuance  of  a  check,  they 
recommended  that  the  borrower's  loan 


amount  be  credited  directiy  to  his  or  her 
student  account  and  that  any  remaining 
proceeds  also  be  credited  to  his  or  her 
student  account,  with  one  commenter 
recommending  that  the  borrower  be 
notified  as  to  how  he  or  she  will  receive 
his  or  her  funds  and  that  the  loan  funds 
will  be  disbursed  30  days  after 
enrollment.  One  commenter  objected  to 
the  requirement  that  the  disbursement 
to  a  first-time  borrower  be  delayed  until 
30  days  after  enrollment. 

Discussion:  The  Secretary  is 
sympathetic  to  the  concerns  of  these 
commenters  but  does  not  agree  wdth  the 
comments  to  remove  the  delayed 
disbursement  provision  from  the  default 
reduction  plan.  The  Secretary  reminds 
the  commenters  that  the  purpose  of  the 
default  reduction  plan  is  to  help 
institutions  that  have  large  numbers  of 
their  Federal  Perkins  loan  borrowers  in 
default  to  set  up  procedures  and 
mechanisms  to  help  keep  their 
borrowers  out  of  default.  One  aspect  of 
keeping  a  borrower  out  of  default  is  to 
require  a  face-to-face  contact  in  order  to 
finalize  the  processing  of  loan  proceeds. 
This  will  help  ensure  that  the  borrower 
understands  that  he  or  she  is  receiving 
a  loan  and  ensures  to  the  institution  that 
the  borrower  is  really  enrolling.  In 
addition,  delayed  disbursement  of  loan 
proceeds  ensures  that  the  borrower  is 
actually  enrolled  and  continuing  his  or 
her  studies  before  disbursing  a  loan, 
thus  avoiding  the  situation  in  which  a 
borrower  drops  out  with  a  large  debt 
that  the  borrower  cannot  repay. 

Changes:  None. 

Comments:  One  commenter  was 
particularly  concerned  about  the 
intrusive  nature  of  some  of  the 
requirements  of  the  default  reduction 
plan.  This  commenter  felt  that  the 
.  ability  to  benefit  provisions  in  the 
general  provisions  regulations  should  be 
sufficient  to  ensure  that  students  "have 
a  reasonable  expectation  of  succeeding 
in  their  programs  of  study."  This 
commenter  wonders  whether 
institutions  with  "open  door" 
admissions  policies  would  be  required 
to  revise  these  policies,  and  what  an 
institution  is  to  do  if  admissions 
policies  are  set  by  a  Board  of  Trustees. 
This  commenter  also  asserts  that  there 
is  no  evidence  that  monthly  reviews  of 
in-school  status  will  improve  an 
institution's  default  rate. 

Discussion:  In  general,  the  Secretary 
does  not  agree  with  this  commenter. 
The  ability-to-benefit  provisions  in  the 
Student  Assistance  General  Provisions 
affords  some  protection  but  not  all  the 
needed  protection.  When  an  institution 
has  a  high  cohort  default  rate,  one  of  the 
first  places  to  look  for  the  cause  is  to 
look  at  who  is  being  admitted  to  the 
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institution  and  into  what  program  of 
study.  Students  should  not  be  admitted 
if  there  is  not  a  reasonable  expectation 
of  success.  Moreover,  it  seems  only 
logical  that  another  procedure  to  follow 
for  eUminating  «  potential  cause  of  a 
high  cohort  default  rate  is  to  follow  up 
on  enrollment  status  to  ensure  that  a 
student  is  still  enrolled  and,  if  not 
enrolled,  to  provide  exit  counselling  to 
the  student  as  soon  as  possible.  The 
.Secretary  reminds  the  coramenter  that 
these  provisions  have  been  in  effect  in 
the  FFEL  Prognuaa  for  several  years  and 
have  not  had  the  intrusive  effect  on 
admissions  policies  or  the  burden  of  the 
increased  reviews  of  enrollment  status 
that  the  conunenter  fears. 
CAof^ges;  None. 

Section  674.7    Expanded  Lending 
Option 

Comments:  One  conunenter  stated 
that  the  phrase  "in  any  academic  year" 
as  it  relates  to  aggregate  loan  limits  is 
confusing  and  should  be  deleted  if  it 
suggests  that  a  student  who  does  not 
b>orrow  in  his  or  her  first  year  can 
borrow  $8,000  in  his  or  her  second  year. 

Discussioti:  The  Secretary  agrees. 

Changes:  This  provision  is  revised  to 
clarify  the  distinction  between  annual 
and  aggregate  loan  limits. 

Section  674.9    Student  Eligibility 

Comments:  While  several  commenters 
supported  the  requirement  to  "reaffirm" 
a  Federal  Perkins  loan  debt  previously 
canceled  due  to  total  and  permanent 
disability,  discharge  ir  bankruptcy,  or 
write-oft  some  of  these  commenters 
believed  the  term  "reaffirmation"  was  a 
legal  term  requiring  the  reopening  of  the 
bankruptcy  case,  and  the  borrower 
should  "agree"  rather  than  "reaffirm"  to 
repay  any  loan  discharged  in 
bankruptx:y. 

Discussion:  "Reaffirmation."  as  it 
relates  to  this  provision,  would  be  the 
borrower's  signature  on  a  new 
repajTnent  agreement.  However,  the 
Secretary  has  removed  the  provision  in 
proposed  section  674.9(g)  that  would 
have  required  the  reaffirmation  of 
Federal  Perkins.  Direct,  or  Defense  loan 
amounts  that  had  been  discharged  in 
bankruptcy  as  a  prerequisite  to  further 
eligibility  for  additioi^al  Federal  Perkins 
Loans.  This  phrase  has  been  omitted 
from  the  final  rules  because  it  is  no 
longer  permissible  by  operation  of  law 
pursuant  to  the  Bankruptcy  Reform  Act 
of  1994.  P.L.  103-394. 

Section  313  of  the  Bankruptcy  Reform 
Act  of  1994  added  a  new  subsection  (c) 
toll  U.S.C  Section  525,  to  provide  that 
the  Department  and  other  governmental 
imits  may  no  longer  deny  a  loan,  loan 
guarantee,  or  loan  insiuance  to  a  person 


solely  because  that  person  has  filed  for 
or  received  a  discharge  in  bankruptcy, 
has  had  a  student  loan  discharged  in 
bankruptcy,  or  has  not  paid  a  student 
loan  that  has  been  judicially  determined 
to  be  dischaigeaUe  in  bankruptcy.  The 
Secretary  interprets  this  provision  to 
mean  that  once  a  debtor  has  filed  for 
bankruptcy  relief,  or  had  a  Federal 
Perkins  Loan,  or  other  student  loan, 
discharged  or  determined  to  be 
dischargeable  by  a  Bankruptcy  Court, 
the  bankruptcy  may  be  considered  as 
evidf»)ce  of  an  advM-se  credit  history  but 
cannot  be  the  basis  for  denial  of  future 
participation  in  the  Federal  Perkins 
Loan,  or  other  student  loan  programs. 
Conforming  changes  will  be  made  to  34 
CFR  668.7(e). 

Section  674.9(e)  of  the  current 
regulations  states  that  a  student's  failure 
to  meet  payment  obligations  on  a 
previous  loan,  including  a  loan 
dischai^ged  in  bankruptcy,  is  evidence 
that  the  student  is  unwilling  to  repay 
the  loan.  Because  the  Secretary  is 
concerned  that  section  674.9(e)  might  be 
used  to  deny  a  student's  eligibility  for 
a  Federal  Perkins  Lioan  based  solely  on 
the  student's  having  had  a  prior  loan 
discharged  in  bankruptcy,  the  Secretary 
is  removing  the  phrase  regarding  a 
bankruptcy  discharge  from  the 
regulations.  However,  schools  may 
continue  to  consider  the  student's  post- 
bankruptcy  credit  history  in 
determining  willingness  to  repay  the 
loan. 

Changes:  The  Secretary  is  deleting  the 
requirement  that  a  borrower  must 
reaffirm  a  loea  discharged  in 
bankruptcy  before  regaining  eligibility 
for  further  title  IV  loans.  Also,  the 
Secretary  is  removing  the  phrase 
regarding  a  bankruptcy  discharge  from 
the  "willingness  to  repay"  provision. 

Comments:  Another  commenter 
objected  to  the  provision  that  disabled 
individuals  should  have  to  reaffirm  past 
loans  to  reestablish  ehgibifity.  The 
commenter  believed  that  disabled 
individuals  should  be  judged  solely  on 
a  "snapshot"  of  their  present  condition 
and  circuflistances;  requiring 
reaffirmation  would  place  yet  another 
obstacle  in  the  way  of  disabled 
individuals  who  wish  to  further  their 
education.  The  commenter  went  furtlier 
to  say  he  thought  this  requirement 
would  violate  the  spirit  of  the 
Americans  With  Disabilities  Act. 

Discussion:  Tlie  Secretary  is  sensitive 
to  this  commenter 's  concerns.  The 
Secretary-,  as  part  of  the  Department's 
ongoing  effort  to  reduce  the 
administrative  burden  in  the  loan 
programs,  will  no  longer  require 
reaffirmation  of  a  title  IV  loan  as  a 
student  eligibility  requirement  for  a 


borrower  whose  loan  was  canceled  due 
to  permanent  and  total  disabiUty. 
However,  a  borrower  who  has  had  a 
loan  canceled  for  this  reason  will  still  be 
required  to  obtain  a  physician's 
statement  attesting  that  his  or  her 
condition  has  improved,  and  agree  that 
any  new  loans  may  not  be  canceled  for 
this  reason,  unless  the  condition 
substantially  deteriorates. 

C/ianges:  The  Secretary  is  eliminating 
the  requirement  that  a  borrower  reaffirm 
a  Federal  Perkins  loan  canceled  due  to 
total  and  permanent  disability  in  order 
for  the  bcHTOwer  to  be  eligible  for  further 
Federal  Perkins  loans. 

Section  674.16    Making  and  Disbursing 
Loans 

Comments:  Several  commenters 
objected  to  the  requirement  that  the 
borrower  must  sign  for  each  advance  of 
funds  on  the  promissory  note,  instead, 
the  commenters  felt  that  the  borrower 
should  sign  for  the  advance  of  funds  on 
the  promissory  note  at  the  beginning  of 
each  academic  year. 

Discussion:  Due  to  the  legally  binding 
nature  of  the  promissory  note  and  the 
potential  for  loan  defaults  requiring  the 
enforcement  of  loans  in  court,  tbe 
Secretary  will  continue  to  require  the 
borrower  to  sign  for  each  advance  of 
funds  for  the  Federal  Perkins  Loan 
program.  The  Secretary  asks  the 
commenters  to  refer  to  the  previous 
discussion  of  this  issue  in  respranseto 
the  comments  on  the  definition  of 
"making  of  a  loan"  in  §674.2. 

Changes:  h<ione. 

Comments:  One  commenter 
supported  the  study  abroad  pro%-isions. 
but  three  commenters  felt  clarification 
was  needed  to  indicate  that  a  borrower 
may  sign  his  or  her  note  in  advance,  but 
not  be  required  to  sign  for  each  loan 
disbursement  while  enrolled  in  a  study 
abroad  program.  One  commenter 
suggested  deleting  this  provision. 

Discussion:  The  Secretary  intended 
that  this  provision  allow  an  institution 
the  option  of  obtaining  from  a  borrower 
enrolled  in  a  study  abroad  program  his 
or  her  signatiue  on  the  promissory  note 
in  advance  for  each  disbursement  of  a 
Federal  Perkins.  The  Secretary'  made 
this  exception  as  part  of  his  ongoing 
effort  to  reduce  administrative  burden  at 
the  institution.  The  Secretary  does  not 
agree  that  the  regulations  are  unclear  or 
that  clarification  is  nee.ded  regarding 
loan  disbursements  made  to  borrowers 
who  are  studying  abroad.  As  stated  in 
the  proposed  language.  "*   *   *  the 
borrower  may  not  be  required  to  sign  for 
any  advance  of  funds  made  while  the 
borrower  is  studying  abroad  if  obtaining 
the  borrower's  signature  would  pose  an 
undue  hardship  on  the  institution." 


Changes:  None. 

Comments:  One  commenter  pointed 
out  that  small  institutions  are  having 
difficulty  reporting  small  volumes  of 
loans  to  a  national  credit  bureau, 
because  these  credit  bureaus  do  not 
want  to  deal  with  small  volumes.  This 
commenter  suggested  that  the 
Department  demand  procedures  for 
reporting  small  volumes  as  part  of  any 
agreement  between  the  Department  and 
the  national  credit  bureaus. 

Discussion:  The  Secretary  will  look 
into  what  administrative  steps  he  can 
take  to  address  this  situation.  In  the 
interim,  small  schools  may  want  to 
consider  joining  together  and  report 
their  loans  cooperatively. 

Changes:  None. 

Section  674. 1 8    Use  of  funds 

Comments:  One  commenter  stated 
that  §674.18  should  reference  the 
allowable  transfer  by  an  institution 
participating  in  the  Work-Colleges 
program  of  any  portion  of  its  FCC 
allocation  for  an  award  year  to  the 
Work-Colleges  program.  Another 
commenter  indicated  that  the  proposed 
§  674.18(c)  provided  for  the  new  transfer 
of  up  to  25  percent  of  the  FCC  allocation 
for  the  FWS  program  or  FSEOG 
program,  or  both.  However,  the 
commenter  believed  that  the  section 
should  include  the  type  of  restrictions 
that  appear  in  §675. 18(f)  of  the  FWS 
regulations. 

Discussion:  The  Secretary  agrees  that 
for  clarity  and  consistency,  the 
regulations  should  note  all  the  transfers 
allowed  and  the  restrictions  on  those 
transfers  of  funds. 

Changes:  The  Secretary  is  including 
in  the  Federal  Perkins  Loan  program 
under  §674.18  the  authority  for 
participating  institutions  to  transfer  FCC 
funds  to  the  Work-Colleges  program  and 
the  restrictions  on  the  FCC  funds 
transferred  to  other  programs. 

Section  674.19  Fiscal  Procedures  and 
Records 

Comments:  A  few  commenters  felt 
that  the  provision  of  the  proposed  rule 
that  describes  the  types  of  records  to  be 
included  in  the  repayment  history  of  the 
borrower  should  include  "copies  of 
computer  records." 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  The  current 
regulations  already  provide,  in 
§674.19(e)(4)(v).  that  an  institution  may 
keep  its  records  in  computer  format, 
which  would  include  the  computer 
records  held  by  an  institution's  servicer. 
Source  documents  supporting  records  in 
computer  format  must  also  be 
maintained.  The  Secretary  recognizes 
the  predominance  of  computer 


JMI 


servicing,  but,  in  order  for  computer 
records  to  substitute  for  hard  copies  of 
these  records,  the  Secretary  would  need 
to  develop  specifications,  for  example, 
regarding  electronic  signatures,  which 
he  is  not  doing  at  this  time.  Because  of 
the  need  to  enforce  Federal  Perkins 
loans  through  the  judicial  system,  the 
Secretary  requires  the  hard  copy 
supporting  documentation. 
changes:  None. 

Section  674.31    Promissory  Note 

Comments:  One  commenter  objected 
to  the  proposal  that  institutions  be 
required  to  use  the  promissory  note 
developed  by  the  Secretary  with  no 
changes,  saying  that  the  proposal  was  in 
direct  violation  of  the  statute.  Many 
commenters  supported  the  provision 
but  felt  that  some  discretion  should  be 
retained  with  the  format  of  the 
promissory  note,  as  long  as  they  retain 
the  text  provided  by  the  Department. 
Another  commenter  recommended 
including  language  in  this  provision 
that  would  clarify  that  "stated  options" 
(such  as  the  minimum  repayment)  are 
not  considered  modifications  for  tbe 
purposes  of  this  subsection.  One  of 
these  commenters  pointed  out  that  it 
could  use  an  NCR  form  by  putting  the 
signatures  on  the  front  of  the  form  with 
all  the  text  on  the  back,  thereby 
allowing  the  borrower  to  pull  one  copy 
off  the  back  for  his  or  her  records. 
Another  of  these  commenters  wondered 
whether  the  institution  could  still  add 
the  provision  telling  borrowers  that 
their  academic  transcript  would  be 
vdthheld  in  the  event  of  a  default. 

Discussion:  The  promissory  note  is  a 
key  document  in  any  legal  action  and 
serves  as  a  permanent  record  for 
reaffirmation  of  any  loans  and, 
therefore,  must  remain  as  developed  by 
the  Secretary.  Optional  elements,  such 
as  the  minimum  monthly  repayments, 
have  been  provided  for  institutions  to 
use  at  their  own  discretion  and  will 
continue  to  be  provided  as  options  in 
the  text  of  the  promissory  note.  As  such, 
the  Secretary  does  not  need  to  provide 
regulatory  language  to  support  the 
continuation  of  the  optional  language. 
The  Secretary  intends  the  text  of  the 
Department's  Federal  Perkins  loan 
promissory  note  to  remain  unchanged. 
The  "text"  includes  the  order  of  the 
provisions  and  the  placement  of  the 
signatures.  These  may  not  be  changed. 
The  current  regidadons  have  provided 
that  the  note  approved  by  the  Secretary 
may  not  have  substantive  changes  made 
to  it.  Withholding  the  official  academic 
transcript  is  in  violadon  of  the  Family 
Educational  Rights  and  Privacy  Act 
(FERPA).  regardless  of  whether  the 
borrower  has  signed  such  a  provision  in 


his  or  her  promissory  note.  Such  a 
provision  may  not  be  included  in  the 
promissory  note.  The  institution  may 
change  only  the  format  of  the  note,  e.g., 
the  type,  style,  and  paper  size. 
Changes:  None. 

Section  674.33    Repayment 

Comments:  Many  commenters 
supported  the  forbearance  provision. 
Several  commenters  felt  that  the 
proposed  wording  in  section 
674.33(d)(2)  indicates  that  the  minimum 
period  of  forbearance  is  12  months  and 
should  be  modified  to  read  "at  intervals 
of  up  to  12  months."  One  commenter 
requested  clarification  of  "disposable 
income"  and  "poverty  line."  Another 
commenter  suggested  additional 
documentation  to  the  Federal  tax  return 
for  the  purposes  of  documenting 
"disposable  income."  Another 
commenter  felt  this  provision  should 
make  reference  to  the  national  service 
award. 

Discussion:  For  a  discussion  of  these 
issues  as  they  relate  to  making 
provisions  in  the  Federal  Perkins  Loan 
program  comparable  to  similar 
provisions  in  the  FFEL  Program,  the 
Secretary  asks  the  commenters  to  refer 
to  the  discussion  of  the  definition  of 
"disposable  income"  under  §674.2.  The 
"poverty  line"  is  determined  in 
accordance  with  section  673(2)  of  the 
Community  Service  Block  Grant  Act. 
and  information  on  the  poverty  fine  may 
be  obtained  by  calling  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  Department  of  Health  and 
Human  Services,  (202)  690-6141.  The 
Secretary  does  not  have  the  statutory 
authority  to  extend  forbearance  to 
borrowers  serving  in  National 
Community  Service  jobs.  However,  the 
Secretary  strongly  encourages 
institutions  to  use  their  discretion, 
allowed  under  these  regulatory 
provisions,  to  grant  forbearance  to 
borrowers  serving  in  National 
Community  Service  jobs. 

Changes:  The  forbearance  provision  is 
amended  to  match  the  final  FFEL 
Program  regulatory  provisions  for 
forbearance,  where  appropriate. 

Section  674  J4    Deferment  of 
Repayment 

Comments:  Many  commenters 
disagreed  with  the  Secretary's  proposal 
that  if  an  institution  no  longer  qualifies 
as  an  institution  of  higher  education,  the 
borrower's  deferment  ends  on  the  date 
the  institution  ceases  to  qualify.  The 
commenters  argued  that  the  borrower's 
eligibility  should  not  be  affected  by 
circumstances  that  are  beyond  the 
borrower's  control.  The  unanticipated 
cessation  of  a  deferment  would  also 
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pose  an  imdue  hardship  on  the 
borrower.  One  commenfer  suggested 
that  to  expect  a  borrower  or  an 
institution  and  its  third  party  servicer  to 
monitor  {mother  institution's 
qualification  as  an  institution  of  higher 
education  throughout  the  borrower's 
deferment  period  would  be  unduly 
burdensome  for  the  institution  and  the 
servicer. 

One  commenter  agreed  that  borrowers 
who  attend  institutions  that  do  not 
qualify  as  institutions  of  higher 
education  should  not  receive 
deferments;  however,  this  requirement 
should  be  eased  for  borrowers  who 
begin  an  academic  year  at  an  eligible 
institution  that  subsequently  loses  its 
eligibility  sometime  during  that 
academic  year.  The  commenters 
suggested  that,  at  a  minimum,  the 
borrowers  should  be  granted  a 
continuation  of  their  deferment  to  the 
end  of  the  academic  year  in  which  they 
are  earolled.  A  few  commenters 
suggested  that  a  borrower  should 
continue  to  be  eligible  for  a  deferment 
for  the  remainder  of  the  defennent 
period. 

Discussion:  While  the  Secretary 
understands  these  concerns,  the 
Secretary  does  not  agree  with  the 
commenters.  The  statute  is  clear  that  a 
student  must  be  attending  an  institution 
of  hi^er  education  (IHE).  The  Secretary 
feels  that  very  few  borrowers  would  be 
in  the  situation  in  which  an  initially- 
eligibie  IHE  would  lose  its  eligibility. 
However,  the  Secretary  is  not  requiring 
the  defennent-granting  institution  to 
closely  monitor  this  situation.  Rather,  in 
order  to  not  unduly  increase  burden  at 
the  institution,  the  Secretary  requires 
that  if  the  deferment-granting  institution 
becomes  aware  that  an  institution  is  no 
longer  an  IHE,  the  borrower's  deferment 
must  be  terminated.  This  borrower  then 
qualifies  for  a  6-month  post-deferment 
grace  period,  which  effectively  reduces 
the  impact  on  the  borrowers. 

Changes:  None. 

Comments:  One  commenter  was 
concerned  that  dental  residents  would 
be  inehgible  for  a  "student"  deferment 
because  medical  interns  and  residents 
are  no  longer  eligible  for  deferments. 
This  commeflter  noted  that  dental 
residents  often  receive  little  or  no 
stipends,  and  a  significant  number  pay 
tuition.  This  coounenlcr  suggested  that 
§  674.34(bM2)  be  changed  to  include 
dental  residents  as  eligible  borrowers  for 
a  "student"  deferment,  as  has  been  done 
in  the  FFEL  and  FDSL  programs 
n^gulations. 

Discu!«k)n  r  The  Secretary  agrees  with 
the  commenters. 


Changes:  A  change  has  been  made  to 
include  dental  residents  as  eligible  for  a 
"student"  deferment. 

Comments:  One  commenter 
recommended  that  the  Secretary  include 
in  this  section  the  same  hardship 
deferment  provisions  as  are  included  in 
redesignated  §674.35(i),  §  674.36(e),  and 
§  674.37(e).  The  commeater  believes 
that  this  would  provide  the  oppnirtunity 
for  institutions  to  maintain  their 
maximum  flexibility  in  working  with 
borrowers. 

Discussion:  The  Secretary  feels  that 
any  benefits  that  accrued  to  borrowers 
under  the  "old"  hardship  deferment  are 
now  available  under  forbearance.  Also, 
there  is  no  statutory  authorization  for 
such  a  deferment  in  the  Federal  Perkins 
Loan  program. 

Changes:  None. 

Com/nsnts:  One  commenter 
recommended  that  the  regulations 
include  a  definition  for  the  minimum 
period  dtuing  which  a  borrower  must  be 
enrolled  in  school  in  order  to  qualify  for 
the  6-month  post-deferment  grace 
period  after  ceasing  to  be  enrolled.  This 
commenter  suggested  that  the  borrower 
be  requirad  to  complete  the  enrollment 
period. 

Discussion:  The  Secretary  is  quite 
intetested  in  thi.s  issue  and  understands 
that  there  is  a  wide  variety  of 
interpretations  of  the  applicability  of  the 
6-month  post -deferment  grace  period. 
As  the  Secretary  understands  it. 
institutions  are  granting  the  6-month 
post-deferment  grace  period  in  one  of 
four  vrays:  (1)  granting  a  6-month  post- 
deferment  grace  period  regardless  of  the 
period  of  time  the  borrower  is  enrolkKi, 
even  if  it  is  only  for  one  day;  (2) 
granting  a  ^-month  post-deferment  grace 
period  (and  also  a  "student"  deferment) 
only  after  the  enrollment  records  are 
finalized,  usually  5  or  6  weeks  into  the 
term;  (3)  granting  the  6-month  post- 
defennerrt  grace  period  only  if  the 
borrower  is  enrolled  longer  than  the 
borrower's  repayment  billing  period;  or 
(4)  requiring  the  borrower  to  complete 
the  enrollaient  period. 

The  statute  requires  granting  the  post- 
deferment  grace  period  for  "any  period" 
the  borrower  qualifies  for  a  deferment, 
and  a  borrovrer  qualifies  for  a  "student" 
defennent  for  "any  period"  of 
enrollment  as  at  least  a  half-time 
student.  Therefore,  any  institution  that 
is  granting  post-deferment  grace  periods 
under  the  first  condition  is  in 
compliance  with  the  Federal  Perkins 
Loan  program  regulations.  All  other 
institutions  need  to  modify  the 
procedures  used  for  determining 
eligibility  for  post-deferment  grace 
periods  and  also  student  deferments. 
While  the  statute  allows  an  institution 


much  discretion  in  administering  the 
Federal  Perkins  Loan  program,  the 
granting  of  deferments  and  post- 
deferment  grace  periods  to  qualified 
non-defaulted  borrowers  and  the 
granting  of  cancellation  benefits  to 
qualified  borrowers  are  not  at  the 
institution's  discretion.  These 
provisions  are  an  entitlement  to  the 
borrower  once  the  borrower  has 
provided  a  written  request  and 
acceptable  documentation  to  the 
institution.  The  Secretary  expects  to 
revisit  this  issue,  should  the  Secretary 
find  that  there  is  widespread  abuse  by 
borrowers  of  this  benefit. 

Changes:  None. 

Comments:  A  few  commenters 
suggested  that  the  language  in  §  674.34 
should  read  "interest  should  not 
accrue"  instead  of  "interest  does  not 
accrue"  for  consistency  with  other 
sections. 

Discussion:  The  Secretary  does  not 
agree.  Each  provision  in  the  current 
regulations  governing  the  6-month  post- 
deferment  grace  period  contains  the 
langiu^e.  "interest  does  not  accrue." 

Changes:  None. 

Section  674.38    Deferment  Procedures 

Comments:  Several  commenters  felt 
the  proposal  to  require  defaulted 
borrov««rs  to  make  "satisfactory 
arrangements"  to  repay  the  loan  as  one 
of  the  conditions  to  be  met  in  order  to 
be  granted  a  deferment  would  be  unfair 
to  the  borrowers  and  impossible  to 
accomplish  in  many  cases  because  a 
borrower  is  in  "default"  the  first  day  a 
payment  is  missed.  Several  commenters 
felt  the  provisions  in  the  current 
regulations  should  be  maintained. 

Discussion:  The  Secretary  agrees  that 
implementatioo  of  this  provision  as 
written  in  the  proposed  rule  is  unfair  to 
borrowers  and  a^ees  that  the  current 
regulatory  provision  should  be 
maintained.  The  Secretary  reminds  the 
commenters  that  §  674.37(a)(2)  provides 
the  option  to  an  institution  to  declare  a 
borrower  in  default  if  the  borrower  fails 
to  supply  a  defennent  request  and 
documentation.  The  fact  that  a  borrower 
is  in  "default"  the  first  day  after  a 
payment  is  missed  is  more  significant 
for  the  cohort  default  rate  calculation. 
The  borrower  still  has  the  opportunity 
to  respond  to  the  demand  letters  before 
being  reported  to  a  national  credit 
bureau,  for  example,  even  though  diis 
borrower  would  be  counted  as  a  default 
for  purposes  of  the  cohort  default  rate 
calculation. 

C/ianges;The  Secretary  is 
withdrawing  the  proposed  language  in 
favor  of  the  current  language  of 
§  674.37(b). 


Sectioa  674.39    Postponement  of  Loan 
Repayment 

Comments:  A  few  commenters  felt 
that  postponement  of  loan  repayment  in 
anticipation  of  cancellation  shtMild 
reflect  loans  nade  before  "July  23. 
1992"  not  before  "|uly  1,  1992." 

Discussion:  There  is  a  typographical 
error  in  this  section.  The  date  should  be 
"July  1. 1993."  The  Secretary  has 
included  this  daie  to  provide  for  those 
borrowers  vibo  are  eligibfe  for 
cancellation  benefits  but  are  not  eligible 
for  the  new  deferment  provisions 
(borrowers  whose  loans  were  made  on 
or  after  July  23, 1992,  but  before  July  1. 
1993J. 

Changes:  The  Secretary  will  change 
thissectieo  to  reflect  "July  1. 1993." 

Section  €/4.43(aH3)    Billing  Procedures 

Commeals:  While  several  commenters 
supported  the  Secretary's  proposal  to 
amend  secAion  674.43  to  allow  a 
borrower  to  elect  to  repay  his  or  her 
Federal  Perkins  loan  by  means  of  the 
electronic  transfer  of  funds  from  the 
borrower's  bank  account,  they  ielt  the 
Secretary  should  modify  this  proposal 
even  hntfaer  to  alfow  for  annual 
notification  to  the  bonower  regardless 
of  the  repaymeot  fiaequency.  These 
commenters  feit  that  this  riequiremeot 
was  too  burdensome. 

Discussion:  The  Secretary  agrees. 
Using  the  electronic  method  of  repaying 
a  loan  is  quite  similar  to  the  coupons 
system,  and  no  statement  of  aocount  is 
required  under  this  system.  Hovi>ever. 
the  borrower  has  the  remaining  coupons 
to  demonstrate  the  amount  still  due  on 
the  loan.  This  does  not  exist  under  the 
electronic  system,  and  the  borrower 
needs  to  be  kept  apprised  of  the  status 
of  his  or  her  account.  Tbis  statement  of 
account  needs  to  be  no  more  frequent 
than  annually.  As  part  of  the  Secretary's 
effort  to  be  mindful  o[  the  burden 
imposed  by  regulations  on  the 
institution,  the  Secretary  is  reducing 
burden  in  this  provision  by  requiring 
only  an  annual  statement  of  account. 

Changes:  The  Secretary  is  amending 
this  provision  to  allow  for  an  annital 
statement  of  account. 

Section  674.45    Collection  Procedures 

Comments;  While  a  few  commenters 
strongly  supported  the  provision  in  this 
section  that  preempts  state  collection 
laws  as  they  relate  to  allowing  a 
collection  agency  to  collect  a  Federal 
Perkins  loan  if  the  collection  agency  is 
not  physically  located  m  the  state,  they 
also  reconmiended  that  the  Secretary  ' 
apply  similar  language  to  billing 
procedures,  §  674.43. 

Discuss/on: The  Secretary  is  not  aware 
of  any  state  law  that  prohibits  a 
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cbllectioa  agency  from  bUliiig  a 
borrower  if  that  collection  agency  <k)es 
not  have  residence  in  that  particular 
state-  Moreover,  the  SeCTetary  has  not 
been  infbnoed  of  any  problem  with  a 
state  that  is  prohibiting  the  billing  of 
borrowers  in  this  ciicumstanoe.  Until 
such  time  ss  a  prcrfjlera  develops,  the 
Secretary  sees  no  reason  to  add  this 
provision. 
Changes:  None. 

Section  674.47    Costs  Chargeable  to  the 
Fund 

Conmients:  There  were  a  number  of 
comments  on  this  .section,  and  they  all 
recommended  that  institutions  should 
be  allowed  to  write-off  non-defaulled 
small  balances,  in  amounts  of  less  than 
$25.  The  commenters  felt  that  collecting 
on  small  balance  loans  is  not  cost- 
effective  and  this  chmge  would  ease  the 
paperwork  and  administrative  burdens. 

Discuss/on;  While  it  has  been  a 
longstanding  policy,  and,  more  recently, 
a  regulatory  provision,  at  the 
Department  to  allow  institutions  to 
write  off  defaulted  accounts  with 
balances  of  fess  than  $25.00,  it  is  not  the 
policy  to  allow,  nor  do  the  current 
regulations  allow,  the  write-off  of  non- 
defaulted  loans,  regardless  of  the  siee  of 
the  balance.  This  issue  cannot  be 
addressed  in  this  final  regulation, 
because  the  Secretary  is  required  to 
provide  the  public  an  opportunity  to 
make  proposals  and  to  provide 
comments  in  this  area.  However,  the 
Secretary  is  sensitive  to  the  issue  raised 
by  these  oommenters  and  will  revisit 
this  issue  at  a  later  date. 

Changes:  The  Secretary  is  making  a 
minor  modification  to  the  langu^e  of 
this  pro*'ision  to  incorporate  the  word 
"defaulted." 

Section  674.Sf  ■  Special  Definitions 

Commentt:  A  large  number  of 
commenters  objected  to  the  definition  of 
medical  technician,  because  it  excluded 
physicai  therapists,  who  are  an  integral 
component  in  providing  health  care 
services.  One  commenter  also  suggested 
that  the  Secretary  provide  the 
institutions  with  job  titles  for  positions 
that  qualify  such  as  medical 
technicians. 

Discussion:  The  Secretary  regrets  any 
confusion  that  this  section  might  have 
caused  the  commenters.  The  NPRM 
used  the  term  "aUied  health 
professional"  which  became  confused 
with  the  American  Medical 
Association's  Twenty-Eight  Allied 
Health  Careers.  These  twenty-eight 
careers  are  those  areas  in  which  the 
American  Medical  Association  (AMAJ 
accredits  programs  and  only  comprise  a 
small  proportion  of  "allied  health 


professions."  "Albed  healdi 
professional"  ise  generic  term  used  to 
designate  a  large  group  of  health-related 
personnel  who  assist  facilitate,  or 
complement  the  work  of  physicians  and 
other  specialists  in  the  health  care 
system.  "Allied  health  professionals" 
range  from  therapists  and  counselors  to 
health  care  assistants.  The  Secretary 
intends  "allied  health  professional "  to 
be  interpreted  in  its  generic  sense.  The 
Secretary's  intent  was  to  include  those 
health  care  professionals  who  might  be 
working  hill-tiaie  except  that  the 
employment  takes  the  fbnn  of  part-time 
employment  at  more  than  one  facility  as 
well  as  those  health  care  profrssionals 
who  might  be  providing  health  care 
services  in  an  environment  that  would 
not  qualify  as  a  health  care  facility  (such 
as  a  school),  or  who  might  be  working 
in  a  private  facility.  The  Secretary 
believes  that  Congress  did  not  intend  to 
exclude  any  qualified  nurses  or  medical 
technicians,  as  long  as  they  are  working 
full-time  and  providing  health  care 
services.  The  Secretary  will  not  provide 
a  list  of  **allied  health  professions" 
because  the  list  of  professions  is  too 
lengthy  and  does  not  remain  static.  Tlie 
Secretarv'  provides  further  clarification 
of  issues  such  as  this  in  the  Student 
Financial  Aid  Handbook. 

Changes:  The  Secretary  is  revising 
sections  674.51fi).  674.5t(m),  674.S2tb). 
and  674.56(a)  for  clarity  to  ensure  that 
all  qualifying  nurses  and  medical 
technicians  will  receive  cancellation 
benefits. 

Federal  Work-Study  Pragrants 

Section  €75.2    Definitions 
Low-Income  Individual 

Gomnjenls:  Four  commenters 
responded  to  the  Secrrtary  's  proposal  to 
define  "low -income  individual"  htr  the 
purpose  of  community  service  under  the 
FWS  program.  The  commenters  wanted 
either  duification  or  elimination  of  ttw 
definition. 

One  commenter  acknowletlged  that 
the  Secretary  had  been  asked  to  clarify 
the  meaning  of  low-income  clientele  in 
reference  to  individuals  served  through 
a  community  ser*ice  program:  however. 
the  commentpj-  believed  that  the 
proposed  language  adds  another  la\w  of 
eligibility  to  FWS  program 
administration.  This  commenter  also 
believed  that  the  proposed  definitiim  of 
"low-incorne  individual  "  unduly 
encumbers  the  FWS  community  service 
concept  aiwi  strongly  suggested  that  a 
much  more  sinipiified  apprtiach  be 
considered.  ' 

Another  commenter  suggested  that         i 
efforts  to  inoease  participation  in  { 

community  .service  activities  through 
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the  FWS  program  might  be  hampered  if 
institutions  were  required  to  verify  the 
income  levels  of  clientele  served  by 
various  community  organizations. 

Discussion:  The  Secretary  has  taken 
these  comments  under  consideration 
and  has  determined  that  at  this  time 
there  is  no  need  to  burden  institutions 
with  a  formal  definition  of  "low-income 
individual"  for  purposes  of  providing 
community  service  under  the  FWS 
program.  There  is  no  requirement  imder 
the  statute  that  a  particular  number  or 
proportion  of  the  individuals  must  be 
low-income  persons.  However,  the 
Secretarj'  reminds  institutions  of  the 
statutory  emphasis  placed  on  the 
human,  educational,  environmental, 
and  public  safety  needs  of  low-income 
individuals. 

Changes:  The  Secretary  has  deleted 
this  definition  from  the  final  regulations 
for  the  FWS  program. 

Community  Services 

Comments:  One  commenter  requested 
that  more  clarity  be  provided  on 
whether  the  service  has  to  be  "direct" 
under  the  community  service 
component  of  the  FWS  program.  Several 
commenters  were  concerned  that  the 
Secretary's  interpretation  of  the 
meaning  of  providing  community 
service  as  being  "hands-on"  or  "direct 
contact"  will  do  a  great  disservice  to 
student  workers  by  eliminating  many 
-behind-the-scene  jobs.  In  general, 
commenters  believed  that  a  successful 
community  services  agency  requires  all 
types  of  jobs  to  operate  efficiently  and 
that  clerical  jobs  serve  an  important 
function  in  any  organization. 

Discussion:  The  Secretary  did  not 
propose  in  the  NPRM  a  change  to  the 
definition  of  "community  services."  The 
Secretary  reminds  the  commenters  that 
the  current  definition  of  "community 
services"  in  §  675.2  does  not  require 
that  the  service  provided  by  the  FWS 
student  must  be  "direct"  to  be 
considered  community  service.  The  job 
duties  must  include  providing  services 
that  are  designed  to  improve  the  quality 
of  life  for  community  residents  or  solve 
particular  problems  related  to  their 
needs.  In  determining  whether  the 
service  is  community  service,  the 
institution  must  always  consider 
whether  the  service  provided  by  the 
FWS  student  primarily  benefits  the 
community  as  opposed  to  the  agency  or 
institution. 

The  Secretary  at  this  time  is  leaving 
flexibility  to  the  institutions  in 
determining  what  jobs  provide  service 
to  the  community.  This  approach  is 
adopted  to  minimize  the  burden  on 
institutions  in  administering  the 


commimity  service  component  of  the 
FWS  program. 

The  Secretary  encourages  institutions 
to  develop  jobs  that  instill  a  sense  of 
social  responsibility  in  the  students  and 
touch  the  lives  of  community  residents 
in  a  meaningful  and  lasting  way.  The 
Secretary  believes  that  the  best  way  to 
provide  "commimity  services"  is  for  the 
students'  jobs  to  put  them  in  "direct" 
contact  where  possible  with  the 
recipients  of  the  services  or  involve 
some  type  of  "hands  on"  service  in  the 
community.  However,  the  Secretary 
does  not  intend  to  indicate  that  certain 
activities  are  mqre  important  than 
others  or  that  only  jobs  that  have 
"direct"  contact  with  commimity 
members  are  acceptable.  For  example, 
an  FWS  student  working  for  a  "meals  on 
wheels"  program  for  the  elderly  may 
prepare  those  meals  without  any 
"direct"  contact  with  the  community 
recipients,  yet  the  service  is  very 
important  in  meeting  the  needs  of  the 
elderly. 

Changes:  None. 

Section  675.4    Allocation  and 
Reallocation 

Comments:  Three  commenters 
discussed  the  proposal  required  by 
section  442(e)  of  the  HEA  that  only  an 
institution  that  uses  at  least  10  percent 
of  its  total  amount  of  FWS  Federal  funds 
granted  to  compensate  students 
employed  in  community  service  are 
eligible  for  reallocated  FWS  funds  and 
that  all  the  reallocated  FWS  funds  must 
be  used  for  community  service.  One  of 
these  commenters  suggested  that  the 
Secretary  should  clarify  this  proposal  in 
the  regulations.  The  other  two 
commenters  expressed  the  concern  that 
the  provision  that  requires  institutions 
to  have  a  fair-share  shortfall  in  order  to 
receive  these  reallocated  supplemental 
FWS  funds  presents  a  disincentive  to 
institutions,  with  no  shortfall,  to  strive 
for  the  10  percent  figure. 

The  commenters  suggested  that  the 
Secretary  consider  an  alternative  to  the 
current  process  of  awarding 
unexpended  funds.  They  would  like  to 
see  the  fair-share  requirement  changed 
to  consider  also  those  institutions  that 
meet  or  exceed  the  10  percent  rule,  but 
do  not  have  a  shortfall.  In  addition,  one 
of  these  commenters  further  noted  that 
the  use  of  the  reallocated  funds  should 
not  be  restricted  to  community  service 
wages.  Instead,  since  the  institution  had 
aheady  done  100  percent  above  the 
requirement,  it  should  be  allowed  to  use 
reallocated  funds  in  any  FWS  program 
or  for  administrative  costs. 

Discussion:  Under  current  FWS 
regulations  in  §  675.4,  the  Secretary 
allocates  and  reallocates  funds  to 
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institutions  participating  in  the  FWS 
program  in  accordance  with  section  442 
of  the  HEA.  Therefore,  this  provision 
will  not  be  codified  in  the  regulations. 
Under  section  442  of  the  HEA,  the 
Secretary  reallocates  funds  on  a  pro  rata 
basis,  i.e.,  the  amount  of  an  institution's 
fair-share  shortfall  as  a  percentage  of  the 
fair-share  shortfalls  of  all  participating 
institutions  with  an  unmet  FWS  request. 
The  Secretary  continues  to  believe  this 
position  to  be  the  most  equitable 
formula  for  awarding  unexpended 
funds.  The  statutory  provision  that 
mandates  this  new  rule  for  receipt  of 
unexpended  FWS  funds,  section 
442(e)(1)  of  the  HEA,  provides  that  these 
funds  will  only  go  to  institutions  that 
expend  at  least  10  percent  of  their  total 
amount  of  FWS  funds  (initial  and 
supplemental)  to  employ  students  in 
community  service  jobs,  and  that  the 
reallocated  FWS  funds  must  also  be 
used  only  for  that  purpose.  Congress 
amended  this  section  to  encourage 
students  to  participate  in  community 
service  activities. 
Changes:  None. 

Section  675.8    Program  Participation 
Agreement 

Comments:  Several  commenters 
believed  that  the  jobs  performed  by  an 
institution's  FWS  students  that  provide 
support  services  solely  to  the 
institution's  own  students  with 
disabilities  should  be  counted  toward 
meeting  the  community  service 
requirements, under  the  FWS  program. 
Many  commenters  believed  that  not  to 
do  this  would  cause  an  undue  hardship 
for  the  institution.  One  commenter 
questioned  why  under  the  FWS  program 
it  is  permissible  to  develop  programs 
that  support  services  to  an  institution's 
own  students  with  disabilities  yet  under 
the  community  service  component  this 
is  not  allowed.  Two  commenters  asked 
for  consistency  between  the  program 
participation  agreement  and  the 
community  service  definition 
concerning  the  meaning  of  support 
services  to  students  with  disabilities. 

Discussion:  Section  441(c)  of  the  HEA 
under  the  definition  of  community 
service  states  that  an  institution  may 
include  as  part  of  its  community  service 
component  support  services  to  students 
with  disabilities.  Section  443(b)(9)  of 
the  HEA  requires  institutions  under  the 
program  participation  agreement  to 
assure  that  employment  under  the  FWS 
program  may  be  used  to  support 
programs  for  supportive  services  to 
students  with  disabilities. 

The  Secretary  believes  the  intention 
of  the  community  service  requirement 
in  the  statute  is  for  an  institution's  FWS 
students  to  work  wath  elementary  and 
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secondary  school  stud«its  as  well  «s 
students  Mtendiog  other  postsecondary 
institutions,  and  provide  services  to  thV 
disabled,  and  not  just  for  an  institution 
to  provide  services  solely  to  its  own 
students  widi  disabilities.  As  allowed 
by  sectioa  443(b)(9)  of  the  HEA.  an 
institution  may  use  FWS  funds  to 
provide  support  services  to  its  own 
institutional  students  with  disabilities 
However,  to  be  providiAg  community 
service  in  accordance  with  section 
441(c)  of  the  HEA.  the  FWS  students 
providing  the  service  must  be  providing 
the  service  to  students  with  disabilities 
in  the  community.  The  fact  that  the 
FWS  students  also  provide  the  services 
to  the  institutioa's  own  students  with 
disabilities  would  not  necessarily 
prevent  the  job  torn  being  considered 
community  service. 

CTianges.- The  definition  of 
"community  services"  in  §675.2  has 
been  revised  to  emphasize  that  the 
support  ser\'ices  must  be  provided  to 
students  other  than  an  iiistitution's  own 
students  to  satisfy  the  community 
service  component  of  the  FWS  program. 
No  changes  have  been  made  to  §  675.8. 

Section  675.18    Use  of  Funds 

Community  Service  Waiver 

Comments:  Section  443(lj)(2)(A)  of  the 
HEA  pro\'ides  that  for  the  1994-95 
awcird  year  and  succeeding  award  years, 
an  institution  shall  use  at  least  5  percent 
of  the  total  amount  of  FWS  Federal 
funds  granted  to  such  institution  to 
compensate  students  employed  in 
community  service,  except  that  the 
Secretary  may  waive  this  roquiTement  if 
the  Secretary  determines  that  enforcing 
it  would  cause  hardship  for  students  at 
an  institution. 

In  the  NPRM,  tlie  Secretary  requested 
t:omments  regarding  the  conditions 
imder  which  the  Secretary'  should  grant 
waivers  of  this  provision.  Some 
commenters  believed  that  means  and 
costs  of  transportation  are  major  issues 
the  Secretary  needs  to  consider  in 
granting  a  waiver.  The  commenters 
believed  that  students  from  Inw-income 
backgrounds  do  not  have  cars,  and  some 
institutioos  are  located  in  areas  that 
have  no  public  transportation.  One 
commenter  belie\  t-id  that  there  are  many 
institutions  located  in  rural  areas  and 
that  community  service  jobs  may  not  be 
accessible.  Some  commenters  belie\-ed 
it  would  be  a  hardship  on  institutions 
that  could  only  locate  community 
servi<.-e  jobs  ivith  agencies  that  could  not 
afford  to  pay  a  portion  of  the  non- 
Riderai  share.  Other  comm en  lers 
wanted  the  Department  to  re«i;ulate  the 
•  rileria  that  die  Secretary'  wouki  use  to 
determine  this  waivor.  One  rominenter 


expressed  concern  for  the  safety  of 
students  providing  community  service 
in  some  locations.  This  same 
commenter  noted  that  performance  of 
community  service  might  conflict  with 
student  class  schedules.  One  commenter 
believed  that  private  technical 
universities  have  very  few  degree 
programs  offered  that  are  geared  toward 
community  service  and  that  placements 
in  this  area  are  somewhat  rare. 

Discussion:  Section  443(bM2){A)  of  the 
amended  HEA  mandates  that  at  least  5 
percent  of  an  institution's  total  amount 
of  Federal  FWS  funds  granted  must  be 
used  to  compensate  students  employed 
in  community  service  jobs,  unless  the 
Secretary  waives  the  requirement. 

Based  on  public  comment,  the 
Secretary  does  not  foresee  many 
instances  in  which  a  waiver  would  be 
granted.  However,  to  allow  flexibility  to 
consider  factors  that  are  vaUd  reasons 
for  a  waiver,  the  Secretary  is  not 
specifying  the  specific^circumstances 
that  M'ould  receive  a  waiver.  The  fact 
that  it  may  be  difficult  for  the  institution 
to  comply  with  this  provision  is  not  a 
basis  for  panting  a  waiver.  The 
Secretary  will  consider  providing  more 
specific  regulator*'  guidance  cea  this 
issue  as  he  gains  more  experience  in 
processing  these  kinds  of  waiver 
requests. 

Changes:  The  language  in  §  675.18(h) 
has  been  re\'ised  to  emphasize  that  to 
receive  a  waiver,  an  institution  must 
demonstrate  that  the  5  percent 
requirement  would  cause  a  hardship  for 
students  at  the  institution. 

Administrative  Cost  Allowance 

Comments:  Two  commenters 
requested  that  the  additional 
Administrative  Cost  .Allowance  (ACA) 
available  for  the  expired  Community 
Service  Learning  program  be  continued 
for  the  conmi unity  service  component 
under  the  FWS  program.  These 
commenters  beheved  that  the  regular 
campus-based  ACA  provided 
institutions  was  already  fuUy  utilized 
and  the  additional  expenses  incurred  for 
the  new  community  service  mandate 
will  have  to  be  absorbed  by  the 
institutions.  One  commenter  believed 
that  the  statute  should  be  interpreted  to 
allow  use  of  up  to  10  percent  of  the 
entire  camptis-based  ACA  for  the 
purpose  of  paying  the  costs  for 
community  service,  but  no  more  than 
the  portion  of  the  ACA  attributable  to 
the  RVS  program.  The  commenter 
wanted  the  flexibility  to  be  given  to  the 
institutions  in  using  the  ACA  at  no 
aiiditional  corf  to  the  Federal 
govemineM. 

Discussion:  The  Amendments 
f  hanged  sections  447  and  489(a)  of  the 


HEA  to  eliminate  the  special  ACA  for 
work-study  for  community  service 
learning.  In  accordance  with  the 

requirements  of  the  HEA,  the  Secretary 
removed  the  special  ACA  from 
§675. 18(b)(5).  However,  the 
Amendments  did  amend  section  447  uf 
the  HEA  to  permit  an  institution  to  use 
up  to  10  percent  of  the  funds  available 
for  the  institution's  regular  campus- 
based  ACA  and  attributable  to  the 
institution's  FWS  program  expenditures 
to  cover  expenses  incurred  for  its 
program  of  community  service.  The 
Secretary,  in  accordance  with  tlie 
requirements  of  the  HEA.  further 
amended  §675.18{bMS)  to  provide  an 
institution  with  this  authority. 
Cbanpfis:  None. 

Subpart  C— Work-Colleges  Program 

Authorization  of  Appropriations 

Comnvnts:  One  commenter  suggested 
that  under  the  Work-Colleges  subjjart  of 
the  regulations  the  Department  should 
provide  for  the  allocation  and 
reallocation  of  funds  as  it  does  under 
§  675.4  of  the  RVS  program  regulations 
even  though  no  funds  are  appropriated. 

Discussion:  The  Secretary  will 
implement  the  allocation  and 
reallocation  process  for  the  Work- 
Colleges  program  based  on  the 
institutions'  requests.  The  funds  will  be 
allocated  and  reallocated  based  on  each 
institution's  approved  request  for 
Federal  funds  for  tlie  Work-Colleges 
program  as  a  percent  of  the  total  of  such 
approved  requests  for  all  appHcant 
institutions. 

Changfis:  This  sactioa  is  amended  to 
add  an  allocation  and  reallocation 
process. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executi\-e 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutoiy  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  nith 
information  collection  requirements 
were  identified  and  explained  in  the 
NPRM 

In  assessing  the  potential  costs  and 
benefits— both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  drtronincii 
that  this  regulaforj'  action  d(M>s  iK>t 
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unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  govermnental  functions. 

Paperwork  Reduction  Act  of  1980 

Section  674.34(e)  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  U.S.  Department  of 
Education  will  submit  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review. 

Waiver  of  Proposed  Rulemaking 

In  addition  to  the  changes  made  to 
these  regulations  based  on  public 
comment  on  the  notice  of  proposed 
rulemaking,  the  Secretary  has  revised 
the  regulations  to  include  changes  made 
by  the  Improving  America's  Schools  Act 
of  1994  (Pub.  L.  103-382),  and  the 
Bankruptcy  Reform  Act  of  1994  (Pub.  L. 
103-394),  enacted  subsequent  to 
publication  of  the  notice  of  proposed 
rulemaking. 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  However, 
since  these  changes  merely  incorporate 
statutory  changes  into  the  regulations, 
public  comment  could  have  no  effect. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  5532(b)(B)  that 
public  comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  674 

Loan  programs— education.  Student 
aid.  Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  675 

Loan  programs — education.  Student 
aid.  Reporting  and  recordkeeping 
requirements. 


34  CFR  Part  676 

Loan  programs — education.  Student 
aid.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program: 
84.033  Federal  Work-Study  Program;  and 
84.038  Federal  Perkins  Loan  Program) 

Dated:  November  21, 1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  parts  674,  675, 
and  676  of  title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  674— FEDERAL  PERKINS  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  674 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087aa-1087ii  and  20 
U.S.C.  421-429,  unless  otherwise  noted. 

2.  Section  674.2(b)  is  amended  by 
removing  the  definitions  of  Default  rate, 
Defaulted  principal  amount 
outstanding,  and  Matured  loans;  by 
revising  the  definition  of  Undergraduate 
student;  and  by  adding,  in  alphabetical 
order,  the  definitions  of  Enter 
repayment.  Making  of  a  loan.  National 
credit  bureau.  Satisfactory 
arrangements  to  repay  the  loan.  Total 
monthly  gross  income  and 
Undergraduate  student  to  read  as 
follows: 

§674.2    Definitions. 

*  •        •         *         • 

(b)*  *  • 

Enter  repayment:  The  day  following 
the  expiration  of  the  initial  grace  period 
or  the  day  the  borrower  waives  the 
initial  grace  period.  This  date  does  not 
change  if  a  forbearance,  deferment,  or 
cancellation  is  granted  after  the 
borrower  enters  repayment. 

*  •        *        •        • 

Making  of  a  loan:  When  the  borrower 
signs  for  an  advance  of  loan  funds  and 
those  funds  are  disbursed. 

*  •        *        •        • 

National  credit  bureau:  Any  one  of 
the  national  credit  bureaus  with  which 
the  Secretary  has  an  agreement. 

*  *        *        •        • 

Satisfactory  arrangements  to  repay 
the  loan:  The  establishment  of  a  new 
written  repayment  agreement  and  the 
making  of  one  payment  each  month  for 
six  consecutive  months. 

*  •        »        »        « 

Total  monthly  gross  income:  The 
gross  amount  of  income  received  by  the 
borrower  from  employment  (either  full- 
time  or  part-time)  and  from  other 
sources. 


Undergraduate  student:  A  student 
enrolled  at  an  institution  of  higher 
education  who  is  in  an  undergraduate 
course  of  study  which  usually  does  not 
exceed  four  academic  years,  or  is 
enrolled  in  a  four  to  five  academic  year 
program  designed  to  lead  to  a  first 
degree.  A  student  enrolled  in  a  program 
of  any  other  length  is  considered  an 
undergraduate  student  for  only  the  first 
four  academic  years  of  that  program. 
***** 

3.  Section  674.4  is  amended  by 
revising  paragraph  (b)  and  by  adding 
new  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  674.4    Allocation  and  reallocation. 

•        *        •        •        • 

(b)  The  Secretary  reallocates  Federal 
capital  contributions  to  institutions 
participating  in  the  Federal  Perkins 
Loan  program  by — 

(1)  Reallocating  80  percent  of  the  total 
funds  available  in  accordance  with 
section  462(j)  of  the  HEA;  and 

(2)  Reallocating  20  percent  of  the  total 
funds  available  in  a  manner  that  best 
carries  out  the  purposes  of  the  Federal 
Perkins  Loan  program. 
***** 

(e)  Unexpended  funds.  (1)  If  an 
institution  returns  more  than  10  percent 
of  its  allocation  for  an  award  year,  the 
Secretary  will  reduce  the  institution's 
allocation  for  the  second  succeeding 
award  year  by  the  dollar  amount 
returned. 

(2)  The  Secretary  may  waive  the 
provision  of  paragraph  (e)(1)  of  this 
section  for  a  specific  institution  if  the 
Secretary  finds  that  enforcement  would 
be  contrary  to  the  interests  of  the 
program. 

(3)  The  Secretary  considei^ 
enforcement  of  paragraph  (e)(1)  of  this 
section  to  be  contrary  to  the  interest  of 
the  program  only  if  the  institution 
returned  more  than  10  percent  of  its 
allocation  due  tu  circumstances  beyond 
the  institution's  control  that  are  not 
expected  to  recur. 

(f)  Anticipated  collections.  (1)  For  the 
purposes  of  calculating  an  institution's 
share  of  any  excess  allocation,  an 
institution's  anticipated  collections  are 
equal  to  the  amount  that  was  collected 
during  the  second  year  preceding  the 
beginning  of  the  award  period 
multiplied  by  1.21. 

(2)  The  Secretary  may  waive  the 
provision  of  paragraph  (f)(1)  of  this 
section  for  any  institution  that  has  a 
cohort  default  rate  that  does  not  exceed 
7.5  percent. 

4.  A  new  §  674.5  is  added  to  read  as 
follows: 


§  674.5    Federal  Perkins  Loan  program 
cohort  default  rate  and  penalties. 

(a)  Default  penalty.  If  an  institution's 
cohort  default  rate  meets  the  following 
levels,  a  default  penalty  is  imposed  on 
the  institution  as  follows: 

(1)  If  the  institution's  cohort  default 
rate  equals  or  exceeds  15  percent,  the 
institution  must  establish  a  default 
reduction  plan  in  accordaiice  with 
§674.6. 

(2)  If  the  institution's  cohort  default 
rate  equals  or  exceeds  20  percent,  but  is 
less  than  25  percent,  the  institution's 
FCC  is  reduced  by  10  percent. 

(3)  If  the  institution's  cohort  default 
rate  equals  or  exceeds  25  percent,  but  is 
less  than  30  percent,  the  institution's 
FCC  is  reduced  by  30  percent. 

(4)  If  the  institution's  cohort  defauU 
rate  equals  or  exceeds  30  percent,  the 
institution's  FCC  is  reduced  to  zero. 

(b)  Cohort  default  rate.  (1)  The  term 
"cohort  default  rate"  means,  for  any 
award  year  in  which  30  or  more  ciurent 
and  former  students  at  the  institution 
enter  repayment  on  a  loan  received  for 
attendance  at  the  institution,  the 
percentage  of  those  current  and  former 
students  who  enter  repayment  in  that 
award  year  on  the  loans  received  for 
attendance  at  that  institution  who 
default  before  the  end  of  the  following 
award  year. 

(2)  In  determining  the  number  of 
students  who  default  before  the  end  of 
the  following  award  year,  the  Secretary 
excludes  any  loans  that,  due  to 
improper  servicing  or  collection,  would 
result  in  an  inaccurate  or  incomplete 
calculation  of  the  cohort  default  rate. 

(3)  For  any  award  year  in  which  less 
than  30  current  and  former  students  at 
the  institution  enter  repayment  on  a 
loan  received  for  attendance  at  the 
institution,  the  "cohort  default  rate" 
means  the  percentage  of  those  current 
and  former  students  who  entered 
repayment  on  loans  received  for 
attendance  at  that  institution  in  any  of 
the  three  most  recent  award  years  and 
who  defauhed  on  those  loans  before  the 
end  of  the  award  year  immediately 
following  the  year  in  which  they 
entered  repayment. 

(c)  Defaulted  loans  to  be  included  in 
the  cohort  default  rate.  For  purposes  of 
calculating  the  cohort  default  rate  under 
paragraph  (b)  of  this  section— 

(1)  A  Dorrower  must  be  included  only 
if  the  borrower's  default  has  persisted 
for  at  least — 

(i)  240  consecutive  days  for  loans 
repayable  in  monthly  installments;  or 

(ii)  270  consecutive  days  for  loans 
repayable  in  quarterly  installments; 

(2)  A  loan  is  considered  to  be  in 
default  if  a  payment  is  made  by  the 
institution  of  higher  education,  its 


owner,  agency,  contractor,  employee,  or 
any  other  entity  or  individual  affihated 
with  the  institution,  in  order  to  avoid 
default  by  the  borrower; 

(3)(i)  Any  loan  that  is  in  default,  but 
on  which  the  borrower  has  made 
satisfactory  arrangements  to  repay  the 
loan,  or  any  loan  that  has  been 
rehabilitated  before  the  end  of  the 
following  award  year  is  not  considered 
to  be  in  default  for  piu-poses  of  the 
cohort  default  rate  calculation;  and 

(ii)  In  the  case  of  a  student  who  has 
attended  and  borrowed  at  more  than  one 
institution,  the  student  and  his  or  her 
subsequent  repayment  or  defauU  are 
attributed  to  the  institution  for 
attendance  at  which  the  student 
received  the  loan  that  entered 
repayment  in  the  award  year;  and 

(4)  Improper  servicing  or  collection 
means  the  failure  of  the  institution  to 
comply  with  subpart  C  of  this  part. 

(d)  Locations  of  the  institution.  (1)  A 
cohort  default  rate  of  an  institution 
applies  to  all  locations  of  the  institution 
as  it  exists  on  the  first  day  of  the  award 
year  for  which  the  rate  is  calculated. 

(2)  A  cohort  defauh  rate  of  an 
institution  appHes  to  all  locations  of  the 
institution  ft-om  the  date  the  institution 
is  notified  of  that  rate  until  the 
institution  is  notified  by  the  Secretary 
that  the  rate  no  longer  applies. 

(3)  For  an  institution  fliat  changes 
status  from  a  location  of  one  institution 
to  a  free-standing  institution,  the 
Secretary  determines  the  cohort  default 
rate  based  on  the  institution's  status  as 
of  July  1  of  the  award  year  for  which  a 
cohort  default  rate  is  being  calculated. 

(4)(i)  For  an  institution  that  changes 
status  ft-om  a  fi-ee-standing  institution  to 
a  location  of  another  institution,  the 
Secretary  determines  the  cohort  default 
rate  based  on  the  combined  number  of 
students  who  enter  repayment  during 
the  applicable  award  year  and  the 
combined  number  of  students  who 
defauh  diu-ing  the  applicable  award 
years  from  both  the  former  fi«e-standing 
institution  and  the  other  institution. 
This  cohort  default  rate  applies  to  the 
new  consolidated  institution  and  all  of 
its  current  locations. 

(ii)  For  fi-ee-standing  institutions  that 
merge,  the  Secretary  determines  the 
cohort  default  rate  based  on  the 
combined  number  of  students  who  enter 
repayment  during  the  applicable  award 
year  and  the  combined  number  of 
students  who  default  during  the 
applicable  award  years  from  both  of  the 
institutions  that  are  merging.  This 
cohort  default  rate  applies  to  the  new, 
consolidated  institution. 

(iii)  For  an  institution  that  changes 
status  ft-om  a  location  of  one  institution 
to  a  location  of  another  institution,  the 


Secretary  determines  the  cohort  default 
rate  based  on  the  combined  niunber  of 
students  who  enter  repayment  during 
the  appUcable  award  year  and  the 
niunber  of  students  who  default  during 
the  appUcable  award  years  from  both  of 
the  institutions  in  their  entirety,  not 
limited  solely  to  the  respective 
locations. 

(5)  For  an  institution  that  has  a 
change  in  ownership  that  results  in  a 
change  in  control,  the  Secretary 
determines  the  cohort  default  rate  based 
on  the  combined  number  of  students 
who  enter  repayment  during  the 
applicable  award  year  and  the  combined 
number  of  students  who  default  during 
the  appUcable  award  years  from  the 
institution  under  both  the  old  and  new 
control. 

(e)  Loan  rehabilitation.  (1)  A  l^an  is 
considered  rehabilitated  only  after  the 
borrower  has  executed  a  new  written 
repayment  agreement  and  has  made  one 
payment  each  month  for  12  consecutive 
months. 

(2)  Within  30  days  of  the  date  of  the 
rehabiUtation,  the  institution  shall 
report  the  rehabilitation  to  the  same 
national  credit  bureau  to  which  it 
originally  reported  this  defaulted  loan. 
(Authority:  20  U.S.C.  1087bb) 

5.  A  new  §674.6  is  added  to  read  as 
follows: 

§674.6    Default  reduction  plan. 

(a)  General.  An  institution  with  a 
cohort  default  rate  that  equals  or 
exceeds  15  percent  shall  establish  and 
implement  a  plan  designed  to  reduce 
defaults  by  its  students  in  the  future. 
The  institution  shall  submit  to  the 
Secretary  by  December  31  of  the 
calendar  year  in  which  the  cohort 
default  rate  was  calculated — 

(1)  A  written  description  of  the 
default  reduction  plan; 

(2)  A  statement  indicating  that  the 
institution  agrees  to  comply  with  the 
required  measures  in  paragraph  (b)  of 
this  section;  or 

(3)  For  an  institution  that  is 
participating  in  the  Federal  Family 
Education  Loan  Program  and  has  in 
place  a  default  reduction  plan  for  that 
program,  a  statement  indicating  that  the 
institution  agrees  to  apply  that  plan  to 
the  Federal  Perkins  Loan  program. 

(b)  Required  measures.  The  default 
reduction  plan  required  under  this 
section  must  include  a  description  of 
the  measures  to  be  taken  by  the 
institution  to  reduce  defaijhs.  The 
institution  shall  explain  how  it  plans  to 
implement  the  follovnng  measures: 

(1)  Revise  admission  policies  and 
screening  practices,  consistent  with 
applicable  State  law,  to  ensure  that 


JMI 
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students  enrolled  in  the  institution, 
especiaJly  those  who  are  not  high  school 
graduates  ch'  those  who  are  in  need  of 
substantial  remedial  work,  have  a 
reasonable  expectation  of  succeeding  in 
their  programs  of  studv- 

(2)  Improve  the  availabihty  and 
effectiveness  of  academic  counseling 
and  other  support  services  to  decrease 

,   withdrawal  rates,  including — 

(i)  Providing  academic  counseling  and 
other  support  services  to  students  on  a 
regular  basis,  at  a  time  and  location  that 
is  convenient  for  the  students  involved; 

(ii)  Publicizing  the  availability  of  the 
academic  counseling  and  other  support 
services; 

(iii)  Establishing  procediues  to 
identify  academically  high-risk  students 
and  schedule  those  students  for 
immediate  counseling  services;  and 

(iv)  Maintaining  records  identifying 
those  studi^nts  who  receive  academic 
counsel.iig. 

(3)  Attempt  to  reduce  its  withdrawal 
rate  by  conforming  with  that  accrediting 
agency's  standards  of  satisfactory 
progress  and  with  those  described  in  34 
CFR  668.14,  and  improving  its 
curricula,  facilities,  materials, 
equipment,  qualifications  and  size  of 
faculty,  and  other  aspects  of  its 
educational  program  in  consultation 
with  its  academic  accrediting  agency. 

(4)  Increase  the  frequency  of  reviews 
of  in-school  status  of  borrowers  to 
ensure  the  institution's  prompt 
recognition  of  instances  in  which 
borrowers  withdraw  without  notice  to 
the  institution.  Reviews  must  be 
conducted  each  month. 

(5)  Expand  its  )ob  placement  program 
for  its  students  by — 

(i)  (A)  Increasing  contacts  with  local 
employers,  coimseUng  students  in  job 
search  skills,  and 

(B)  E.xploring  with  local  employers 
the  feasibility  of  establishing  internship 
and  cooperative  education  programs; 

(ii)  Attempting  to  improve  its  job 
placement  rate  and  licensing 
examination  pass  rate  by  improving  its 
curricula.  faciUties.  materials, 
equipment.  quaUfications  and  size  of 
faculty,  and  other  aspects  of  its 
educational  program  in  consultation 
with  the  cognizant  accrediting  body: 
and 

(iii)  Establishing  a  liaison  for  job 
information  and  placement  assisLince 
with  the  local  office  of  the  United  States 
Employment  Service  and  the  Private 
Industry  Council  supported  by  the  U.S. 
°  Department  of  Labor. 

(6)  Remind  the  borrower  of  the 
importance  of  the  repayment  obligation 
and  of  the  consequences  of  default  and 
update  the  institution's  records 
regarding  the  borrower's  employer  and 


employer's  address  as  part  of  the 
contacts  with  the  borrower  under 
§  674.42(b). 

(7)  Obtain  from  the  borrower  at  the 
time  of  a  borrower's  admission  to  the 
institution  information  regarding 
references  and  family  members  Ijeyond 
those  provided  on  the  loan  application 
to  provide  the  institution  or  its  agent 
with  a  variety  of  ways  to  locate  a 
borrower  who  later  relocates  without 
notifying  the  institution. 

(8)  Explain  to  a  prospective  student 
that  the  student's  dissatisfaction  with, 
or  nonreceipt  of.  the  educational 
services  being  offered  by  the  institution 
does  not  excuse  the  borrower  from 
repayment  of  any  Federal  Perkins  Loan. 

(9)  Use  a  written  test  and  intensive 
additional  counseling  for  those 
borrowers  who  fail  the  test  to  ensure  the 
borrower's  comprehension  of  the  terms 
and  conditions  of  the  loan  including 
those  described  in  §§  674.16  and 
674.42(a)  as  part  of  the  initial  loan 
counseling  and  the  exit  interview. 

(10)  During  the  exit  interview 
provided  to  a  Federal  Perkins  Loan 
borrower — 

(i)  Explain  the  use  by  institutions  of 
outside  contractors  to  service  and 
collect  loans; 

(ii)  Provide  general  information  on 
budgeting  of  Hving  expenses  and  other 
aspects  of  personal  financial 
management;  and 

(iii)  Provide  guidance  on  the 
preparation  of  correspondence  to  the 
borrower's  institution  or  agent  and 
completion  of  deferment  and 
cancellation  forms. 

(11)  Use  available  audio- visual 
materials  such  as  videos  and  films  to 
enhance  the  effectiveness  of  the  initial 
and  exit  counseling. 

(12)  Conduct  an  annual 
comprehensive  self-evaluation  of  its 
administration  of  the  title  IV  programs 
to  identify  institutional  practices  that 
should  be  modified  to  reduce  defaults, 
and  then  implement  those 
modifications. 

(13)  Delay  loan  disbursements  to  first- 
time  borrowers  for  30  days  after 
enrollment. 

(14)  Require  first-time  borrowers  to 
endorse  their  loan  check  at  the 
institution  and  to  pick  up  at  the 
institution  any  loan  proceeds  remaining 
after  deduction  of  institutional  charges. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1S4O-0335) 
(Authority:  20  U.S.C.  1087bb) 

6.  A  new  §  674.7  is  added  to  read  as 
follows: 

§  674.7    Expanded  lending  op«on  (ELO). 

(a)  To  participate  in  the  expanded 
londing  option  in  any  award  year,  an 


eligible  institution  shall  enter  into  a 
special  ELO  participation  agreement 
with  the  Secretary.  The  agreement 
provides  that  the  institution  shall — 

(1)  Deposit  ICC  equal  to  100  percent 
of  the  FCC  described  in  §  674.8(a)(1)  for 
that  award  year  into  the  Fund; 

(2)  Maintain  a  cohort  default  rate  that 
is  eoual  to  or  less  than  15  percent;  and 

(3 J  Have  participated  in  the  Federal 
Perkins  Loan  program  for  at  least  two 
years. 

(b)  The  maximum  annual  amount  of 
Federal  Perkins  Loans  and  Direct  Loans 
an  eUgible  student  who  attends  an 
institution  that  participates  in  the  ELO 
may  borrow  in  any  academic  year  is — 

(1)  $4,000  for  a  "student  who  has  not 
successfully  completed  a  program  of 
undergraduate  education;  and 

(2)  $6,000  for  a  graduate  or 
professional  student. 

(c)  The  aggregate  maximum  amount  of 
Federal  Perkins  and  Direct  Loans  an 
ehgible  student  who  attends  an 
institution  that  participates  in  the  ELO 
may  borrow  is — 

(1)  $8,000  for  a  student  who  has  not 
successfully  completed  two  3rears  of  a 
program  leading  to  a  bachelor's  degree; 

(2)  $20,000  for  a  student  who  has 
successfully  completed  two  years  of  a 
program  leading  to  a  bachelor's  degree 
but  who  has  not  received  the  degree; 
and 

(3)  $40,000  Tor  a  graduate  or 
professional  student. 

(d)  The  maximum  annual  amounts 
described  in  paragraph  (b)  of  this 
section  and  the  aggregate  maximum 
amounts  described  in  paragraph  (c)  of 
this  section  may  be  exceeded  by  20 
percent  if  the  student  is  engaged  in  a 
program  of  study  abroad  that  is 
approved  for  credit  by  the  home 
institution  at  which  the  student  is 
enrolled  and  that  has  reasonable  costs  in 
excess  of  the  home  institution's  cost  of 
attendance. 

(e)  For  each  student,  the  maximiun 
annual  amounts  described  in  {laragraphs 
(b)  and  (d)  of  this  section  and  the 
aggregate  maximum  amounts  listed  in 
paragraphs  (c)  and  (d)  of  this  section 
include  any  amount  borrowed 
previously  by  that  student  under  title 
IV,  part  E  of  the  HEA  at  any  institution, 
including  any  amounts  that  may  have 
been  repaid  to  the  Fund  at  any 
institution. 

(f)  The  institution  shall  deposit  info 
its  Fund  an  amount  required  under 
paragraph  (a)(1)  of  this  section  whether 
or  not  the  institution  makes  loans  in  the 
amount  authorized  under  paragraphs  (b) 
and  (c)  of  this  section. 

(Authority:  20  U.S.C  1087cc,  1087dd) 

7.  Section  674.8  is  amended  by 
revising  paragraph  (a)(2);  by 
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redesignating  paragraphs  (a)(3)  through 
(a)(6)  as  paragraphs  (a)(4)  through  (a)(7) 
respectively:  by  adding  a  new  paragraph 
(a)(3);  by  revising  paragraph  (c);  and  by 
republishing  the  OMB  control  number 
to  read  as  follows: 

§  674.8    Program  participation  agreement 

(a)*   ■!!• 

(2)  Except  as  provided  in  paragraph 
(a)(1)  of  §674.7- 

(i)  ICC  equal  to  at  least  three- 
seventeenths  of  the  FCC  described  in 
paragraph  (a)(1)  of  this  section  in  award 
year  1993-94;  and 

(ii)  ICC  equal  to  at  least  one-third  of 
the  FCC  described  in  paragraph  (a)(1)  of 
this  section  in  award  year  1994-95  and 
succeeding  award  years; 

(3)  ICC  equal  to  the  amount  of  FCC 
described  in  paragraph  (a)(1)  of  §674.7 
for  an  institution  that  has  been  granted 
permissicMi  by  the  Secretary  to 
participate  in  the  ELO  under  the  Federal 
Perkins  Loan  program; 
***** 

(c)  The  institution  shall  submit  an 
annual  report  to  the  Secretary 
containing  information  that  determines 
its  cohort  default  rate  that  includes— 

(1)  For  institutions  in  which  30  or 
more  of  its  current  or  former  students 
first  entered  repayment  in  an  award 
year — 

(i)  The  total  number  of  borrowers  who 
first  entered  repayment  in  the  award 
year;  and 

(ii)  The  number  of  those  borrowers  in 
default  by  the  end  of  the  following 
award  year;  or 

(2)  For  institutions  in  which  less  than 
30  of  its  current  or  former  students 
entered  repayment  in  an  award  year — 

(i)  The  total  number  of  borrowers  who 
first  entered  repayment  in  any  of  the 
three  most  recent  award  years;  and 

(ii)  The  number  of  those  borrowers  in 
default  before  the  end  of  the  award  year 
immediately  following  the  year  in 
which  they  entered  repayment. 
•        *        »        »        * 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1840-0535) 

8.  Section  674.9  is  amended  by 
reiising  paragraph  (b);  by  removing  the 
word  "and"  after  the  semicolon  in 
paragraph  (d)(2);  by  removing  the 
phrase  ",  including  a  loan  discharged  in 
bankruptcy."  from  paragraph  (e);  by 
removing  die  period  at  the  end  of 
paragraph  (e)  and  adding,  in  its  place, 
a  semicolon;  and  by  adding  new 
paragraphs  (f),  (g),  (h).  and  (i)  to  read  as 

§674.9    Student  eligibility. 


IMI 


(b)  Is  enrolled  or  accepted  for 
enrollment  as  an  undergraduate, 
graduate,  or  professional  student  at  the 
institution,  whether  or  not  engaged  in  a 
program  of  study  abroad  approved  for 
credit  by  the  home  institution; 
***** 

(f)  Provides  to  the  institution  a 
driver's  license  number,  if  any.  at  the 
time  of  application  for  the  loan; 

(g)  Reaffirms  any  Federal  Perkins. 
Direct,  or  Defense  loan  amount  that 
previously  was  written  off  (if  the 
amount  of  the  vmte-off  exceeded  $25); 
and 

(h)(1)  In  the  case  of  a  borrower  whose 
previous  loan  was  canceled  due  to  total 
and  permanent  disability,  obtains  a 
certification  from  a  physician  thatlhe 
borrower's  condition  has  improved  and 
that  the  borrower  is  able  to  engage  in 
substantial  gainful  activity;  and 

(2)  Signs  a  statement  acknowledging 
that  any  new  Federal  Perkins  or  Direct 
loan  the  borrower  received  cannot  be 
canceled  in  the  future  on  the  basis  of 
any  present  impairment,  unless  that 
condition  substantially  deteriorates. 

(i)  For  purposes  of  this  section, 
reaffirmation  means  the 
acknowledgment  of  the  loan  by  the 
borrower  in  a  legally  binding  manner. 
The  acknowledgement  may  include,  but 
is  not  limited  to,  the  borrower — 

(1)  Signing  a  new  promissory  note  or 
new  repayment  agreement;  or' 

(2)  Making  a  payment  on  the  loan. 

(Authority:  20  U.S.C.  1087aa,  1087dd,  and 
1091) 

9.  Section  674.10  is  amended  by 
revising  paragraph  (b);  and  by 
republishing  the  OMB  control  number 
to  read  as  follows: 

§  674.10    Selection  of  students  for  loans. 

***** 

(b)  If  an  institution's  allocation  of  FCC 
is  directly  or  indirectly  based  in  part  on 
the  financial  need  demonstrated  by 
students  attending  the  institution  as 
less-than-full-time  or  independent 
students,  and  if  the  total  financial  need 
of  those  students  exceeds  5  percent  of 
the  total  financial  need  of  all  students 
at  the  institution,  the  institution  shall 
offer  to  those  students  at  least  5  percent 
of  the  dollar  amount  of  those  loans 
made  under  this  part. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 

10.  Section  674.12  is  revised  to  read 
as  follows: 

§674.12    Loan  maximums. 

(a)  The  maximum  aimual  amount  of 
Federal  Perkins  Loans  and  Direct  Loans 
an  eligible  student  who  attends  an 


institution  that  does  not  participate  in 
the  ELO  may  borrow  in  any  academic 
year  is — 

(1)  $3,000  for  a  student  who  has  not 
successfully  completed  a  program  of 
undergraduate  education;  and 

(2)  S5.000  for  a  graduate  or 
professional  student. 

(b)  The  aggregate  maximum  amount  of 
Federal  Perkins  Loans  and  Direct  Loans 
an  eligible  student  who  attends  an 
institution  that  does  not  participate  in 
the  ELO  may  borrow  is — 

(1)  $15,000  for  a  student  who  has  not 
successfully  completed  a  program  of 
undergraduate  education;  and 

(2)  $30,000  for  a  graduate  ir 
professional  student. 

(c)  The  maximum  annual  amounts 
described  in  paragraph  (a)  of  this 
section  and  the  aggregate  maximum 
amounts  described  in  paragraph  (b)  of 
this  section  may  be  exceeded  by  20 
Ijercent  if  the  student  is  engaged  in  a 
program  of  study  abroad  that  is 
approved  for  credit  by  the  home 
institution  at  which  the  student  is 
enrolled  and  that  has  reasonable  costs  in 
excess  of  the  home  institution's  cost  of 
attendance. 

(d)  For  each  student,  the  maximum 
annual  amounts  described  in  paragraphs 
(a)  and  (c)  of  this  section  and  the 
aggregate  maximum  amounts  described 
in  paragraphs  (b)  and  (c)  of  this  section, 
include  any  amounts  borrowed 
previously  by  the  student  under  title  IV. 
part  E  of  the  HEA  at  any  institution, 
including  any  amounts  that  may  have 
been  repaid  to  the  Fund  at  any 
institution. 

(Authority:  20  U.S.C.  1087dd) 

§674.13    (Amended] 

11.  Section  674.13  is  amended  by 
removing  the  words  "or  endorser"  after 
the  word  "borrower"  in  paragraph 
(b)(l)(ii). 

12.  Section  674.14  is  amended  by 
removing  the  words  "Guaranteed 
Student  Loans"  and  adding,  in  its  place, 
the  words  "Federal  Family  Education 
Loan"  in  paragraph  (b){l)(ii);  by 
removing  the  words  "and  need-based 
ICLs"  after  the  words  "Direct  Loans  "  in 
paragraph  (b)(l)(x);  by  adding  the  words 
"or  Federal"  before  the  word  "PLUS", 
by  removing  the  comma  after  the  words 
"PLUS  loan",  and  by  removing  the 
words  "or  non-need-based  ICL"  before 
the  word  "as"  in  paragraph  (b)(3);  and 
by  revising  paragraphs  (c)  introductory 
text,  (c)(1).  (c)(2).  and  (c)(3)  to  read  as' 
follows: 

§674.14    Overaward. 

***** 

(c)  Treatment  of  resources  in  excess  of 
need.  An  institution  shall  take  die 
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following  steps  if  it  learns  that  a  student 
has  received  additional  resources  not 
included  in  the  calculation  of  Direct  or 
Federal  Perkins  Loan  eligibility  that 
would  result  in  the  student's  total 
resources  exceeding  his  or  her  financial 
need  by  more  than  $300: 

(1)  The  institution  shall  decide 
whether  the  student  has  increased 
financial  need  that  was  unanticipated 
when  it  awarded  financial  aid  to  the 
student.  If  the  student  demonstrates 
increased  financial  need  and  the  total 
resources  do  not  exceed  this  increased 
need  by  more  than  $300,  no  fmlher 
action  is  necessary. 

(2)  If  no  increased  need  is 
demonstrated,  or  the  student's  total 
resources  still  exceed  his  or  her  need  by 
more  than  $300.  as  recalculated 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  institution  shall  cancel  any 
undisbursed  loan  or  grant  (other  than  a 
Federal  Pell  Grant). 

(3)  If  the  student's  total  resources  still 
exceed  his  or  her  need  by  more  than 
$300.  after  the  institution  fakes  the  steps 
required  in  paragraphs  (c)(1)  and  (2)  of 
this  section,  the  institution  shall 
consider  the  amoiuit  by  which  the 
resources  exceed  the  student's  financial 
need  by  more  than  $300  as  an 
overpayment. 

»        •        *        *        « 

13.  Section  674.16  is  amended  by 
revising  paragraph  (a)(l)(ii);  by  revising 
paragraph  (a)(l)(x);  by  revising 
paragraph  (d);  by  redesignating 
paragraphs  (g)  and  (h)  as  paragraphs  (h) 
and  (i)  respectively;  by  adding  a  new 
paragraph  (g);  by  adding  the  word 
'Federal"  before  the  words  "Perkins 
Loan  program"  in  redesignated 
paragraph  (h);  by  adding  a  new 
paragraph  (j);  and  by  republishing  the 
OMB  control  number  to  read  as  follows: 

§  674.16    Making  and  disbursing  loans. 

(a)(1)*  •  * 

(ii)  The  principal  amount  of  the  loan 
and  a  statement  that  the  institution  will 
report  the  amount  of  the  loan  to  a 
national  credit  bureau  at  least  annually. 

*  »        •        •        • 

(x)  A  definiticn  of  defauh  and  the 
consequences  to  the  borrower,  includi.ng 
a  statement  that  the  institution  may 
report  the  default  to  a  national  credit 
bureau. 

•  •        •        »        • 

(d)(1)  The  institution  may  advance  the 
loan  proceeds  to  the  borrower  directly 
by  check  or  by  crediting  his  or  her 
account  with  the  institution.  The 
institution  shall  notify  the  student  of  the 
amount  he  or  she  can  expect  to  receive 
and  of  how  and  when  that  amoimt  will 
be  paid.  In  either  case,  the  borrower 


must  sign  for  each  advance  of  funds  on 
the  promissory  note,  except  as  provided 
in  paragraph  (d)(2)  of  this  section. 

(2)(i)  In  the  case  of  a  borrower 
enrolled  in  a  study-abroad  program 
approved  for  credit  by  the  home 
institution  in  which  the  borrower  is 
enrolled,  the  borrower  may  not  be 
required  to  sign  for  any  advance  of 
funds  made  while  the  borrower  is 
studying  abroad  if  (rfjtaining  the 
borrower's  signature  would  pose  an 
undue  hardship  on  the  institution. 

(ii)  The  institution  shall  properly 
document  the  reason  for  not  obtaining 
the  borrower's  signature. 

*  •        •        •        « 

(g)(1)  An  institution  may  disburse 
Federal  Perkins  Loan  funds  in 
accordance  with  paragraphs  (g)(2)  and 
(3)  of  this  section  after  the  student  has 
ceased  to  be  enrolled. 

(2)  A  disbursement  described  in 
paragraph  (g)(1)  of  this  section  may  be 
made — 

(i)  Only  if  the  loan  is  awarded  to  the 
student  while  he  or  she  is  still  an 
eligible  student;  and 

(ii)  Only  if  the  loan  funds  are  used  to 
cover  documented  educational  costs  to 
the  student  that  are  normally  included 
in  a  borrower's  cost  of  attendance  under 
section  472  of  the  HEA  for  the  payment 
period  for  which  the  loan  was  intended 
and  the  student  was  actually  enrolled. 

(3)  The  institution  shall  document  in 
the  student's  file  the  reason  for  the  late 
disbursement. 

*  •        •        *        • 

(j)  An  institution  shall  report  to  any 
one  national  credit  bureau — 

(1)  The  amoiuit  of  each  disbursement; 

(2)  The  date  the  disbursement  was 
made;  and 

(3)  Information  as  specified  in  section 
430A  of  the  Act. 

•  •        »        »        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 

14.  Section  674.18  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§674.18    Use  of  funds. 

•  •         •         *         * 

(c)  Transfer  of  funds.  (1)  An 
institution  may  transfer  up  to  25  percent 
of  the  sum  of  its  initial  and 
supplemental  Federal  Perkins  Loan 
allocations  for  an  award  year  to  the 
Federal  Work-Study  program  or  Federal 
Supplemental  Educatipnal  Opportunity 
Grant  program,  or  to  both. 

(2)  An  institution  may  transfer  up  to 
the  total  of  the  sum  of  its  initial  and 
supplemental  Federal  Perkins  Loan 
allocations  for  an  award  year  to  the 
Work-Colleges  program. 


(3)  An  institution  shall  use  transJerred 
funds  according  to  the  requirements  of 
the  program  to  which  they  are 
transferred. 

(4)  An  institution  shall  report  any 
transferred  funds  on  the  Fiscal 
Operations  Report  required  under 

§  674.19(d). 

(5)  An  institution  shall  transfer  back 
to  the  Federal  Perkins  Loan  program  any 
funds  unexpended  at  the  end  of  the 
award  year  that  it  transferred  to  the 
FWS  program,  the  FSEOG  program,  or 
the  Work-Colleges  program  from  the 
Federal  Perkins  Loan  program. 

•  •        •        *        » 

15.  Section  674.19  is  amended  by 
revising  paragraph  (e)(2)(ii)  to  read  as 
follows: 

§  674. 1 9    Fiscal  proce<fures  and  records. 

•  «        •        *        » 

(e)  •  *  * 

(2)*   •   * 

(ii)  The  history  must  also  show  the 
date,  nature,  and  result  of  each  contact 
with  the  borrower  in  the  collection  of  an 
overdue  loan.  The  institution  shall 
include  in  the  repayment  history  copies 
of  all  correspondence  to  or  from  the 
borrower,  except  bills,  routine  overdue 
notices,  and  routine  form  letters. 
»        »        *        »        * 

16.  Section  674.31  is  amended  by 
removing  paragraph  (a)(2);  by 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2);  by  revising 
redesignated  paragraph  (a)(2)(ii)(.^);  by 
adding  a  new  paragraph  (a)(2)(iii);  by 
revising  paragraphs  (b)(6)  and  (b)(10); 
and  by  republishing  the  OMB  control 
number  to  read  as  follows: 

§674.31    Promissory  note. 

(a)  *  •  • 
(2)  *  *  • 
(ii)  *   •   • 

(A)  The  note  requires  the  signature  of 
the  borrower  on  each  page;  or 

*  »        •        •        • 

(iii)  The  promissory  note  must  stato 
the  exact  amount  of  the  minimum 
monthly  repayment  amount  if  the 
institution  chooses  the  option  under 
§  674.33(b). 

(b)  *   *   * 

(6)  Security  and  endorsement.  The 
promissory  note  must  state  that  the  loan 
shall  be  made  without  security  and 
.endorsement. 

*  *        »        •        » 

(10)  Disclosure  of  information.  The 
promissory  note  must  state  that — 

(i)  The  institution  shall  disclose  to 
any  one  national  credit  bureau  the 
amount  of  the  loan  made  to  the 
borrower,  along  with  other  relevant 
information; 
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(ii)  If  the  borrower  defaults  on  the 
loan,  the  institution  shall  disclose  that 
the  borrower  has  defaulted  on  the  loan, 
along  with  other  relevant  information, 
to  the  same  national  credit  bureau  to 
which  it  originally  reported  the  loan; 
and 

(iii)  If  the  borrower  defaults  on  the 
loan  and  the  loan  is  assigned  to  the 
Secretary  for  collection,  the  Secretary 
may  disclose  to  a  national  credit  bureau 
that  the  borrower  has  defaulted  on  the 
loan,  along  with  other  relevant 
information. 
•        «        »        *        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 

17.  Section  674.33  is  amended  by 
redesignating  paragraph  (al(3)  as 
paragraph  (a)(4);  by  adding  a  new 
paragraph  (a)(3);  by  revising  paragraph 
(b);  by  revising  paragraph  (cMl);  and  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§674.33    Repayment 

(a)«  •   • 

(3)  If  the  installment  payment  for  all 
loans  made  to  a  borrower  by  an 
institution  is  not  a  multiple  of  $5.  the 
institution  may  round  that  payment  to 
the  next  highest  dollar  amount  that  is  a 
multiple  of  $5. 
»        •        •        *        • 

(b)  Minimum  monthly  repayment — (1) 
Minimum  monthly  repayment  option,  (i) 
An  Institution  may  require  a  borrower  to 
pay  a  minimum  monthly  repayment  if— 

(A)  The  promissory  note  includes  a 
minimum  monthly  repayment  provision 
specifying  the  amount  of  the  minimum 
monthly  repayment;  and 

(B)  The  monthly  repayment  of 
principal  and  interest  for  a  10-year 
repayment  period  is  less  than  the 
minimum  monthly  repayment;  or 

(ii)  An  institution  may  require  a 
borrower  to  pay  a  minimum  monthly 
repayment  if  the  borrower  has  received 
loans  with  different  interest  rates  at  the 
same  institution  and  the  total  monthly 
repayment  would  otherwise  be  less  than 
the  minimum  monthly  repayment. 

(2)  Minimum  monthly  repa\Tnent  of 
loans  from  more  than  one  institution.  If 
a  borrower  has  received  loans  from 
more  than  one  institution,  the  following 
rules  apply. 

(i)  If  the  total  of  the  monthly 
repayments  is  equal  to  at  least  the 
minimum  monthly  repayment,  no 
institution  may  exercise  a  minimum 
monthly  repayment  option. 

(ii)  If  only  one  institution  exercises 
the  minimum  monthly  repayment 
option  when  the  monthly  repayment 
would  otherwise  be  less  than  the 
minimum  repayment  option,  that 


IMI 


institution  receives  the  difference 
between  the  minimum  monthly 
repayment  and  the  repayment  owed  to 
the  other  institution. 

(iii)  If  each  institution  exercises  the 
minimum  repayment  option,  the 
minimum  monthly  repayment  must  be 
divided  among  the  institutions  in 
proportion  to  the  amount  of  principal 
advanced  by  each  institution. 

(3)  Minimum  monthly  repayment  of 
baih  Defense  and  Direct  or  Federal 
Perkins  loans  from  one  or  more 
institutions.  If  the  total  monthly 
repayment  is  less  than  $30  and  the 
monthly  repayment  on  a  Defense  loan  is 
less  than  $15  a  month,  the  amount 
attributed  to  the  Defense  loan  may  not 
exceed  $15  a  month. 

(4)  Minimum  monthly  repayment  of 
loans  with  differing  grace  periods  and 
deferments.  If  the  borrower  has  received 
loans  with  different  grace  periods  and 
deferments,  the  institution  shall  treat 
each  note  separately,  and  the  borrower 
shall  pay  the  applicable  minimum 
monthly  payment  for  a  loan  that  is  not 
in  the  grace  or  deferment  period. 

(5)  Hardship.  The  institution  may 
reduce  the  borrower's  scheduled 
repayments  for  a  period  of  not  more 
than  one  year  at  a  time  if— 

(i)  It  determines  that  the  borrower  is 
unable  to  make  the  scheduled 
repayments  due  to  hardship  (see 
§  674.33(c)):  and 

(ii)  The  borrower's  scheduled 
repayment  is  the  minimum  monthly 
repayment  described  in  paragraph  (b)  of 
this  section. 

(6)  Minimum  monthly  repayment 
rates.  For  the  purposes  of  this  section, 
the  minimum  monthly  repayment  rate 
is — 

(i)  $15  for  a  Defense  loan; 

(ii)  $30  for  a  Federal  Perkins  loan 
made  before  October  1, 1992.  or  for  a 
Federal  Perkins  loan  made  on  or  after 
October  1. 1992.  to  a  borrower  who,  on 
the  date  the  loan  is  made,  has  an 
outstanding  balance  of  principal  or 
interest  owing  on  any  loan  made  under 
this  part:  or 

(iii)  $40  for  a  Federal  Perkins  loan 
made  on  or  after  October  1. 1992.  to  a 
borrower  who.  on  the  date  the  loan  is 
made,  has  no  outstanding  balance  of- 
principwl  or  interest  owing  on  any  loan 
made  under  this  part. 

(7)  The  institution  shall  determine  the 
minimum  repayment  amount  under 
paragraph  (b)  of  this  section  for  loans 
with  repa\'ment  installment  inter\'als 
greater  than  one  month  by  multiplying 
the  amounts  in  paragraph  (b)  of  this 
section  by  the  number  of  months  in  th«: 
installment  interval. 

(c)  E-xtension  of  repayment  period — 
(1)  Hardship.  The  institution  may 


extend  a  borrower's  repa)rment  period 
due  to  prolonged  illness  or 
unemployment. 

•        »        *        •        • 

(d)  Forbearance.  (1)  Forbearance 
means  the  temporary  cessation  of 
payments,  allowing  an  extension  of  time 
for  making  payments,  or  temporarily 
accepting  smaller  payments  than 
previously  were  scheduled. 

(2)  Upon  receipt  of  a  written  request 
and  supporting  documentation,  the 
institution  shall  grant  the  borrower 
forbearance  of  principal  and.  unless 
otheru'ise  indicated  by  the  borrower, 
interest  renewable  at  inter\  als  of  up  to 
12  months  for  periods  that  collectively 
do  not  exceed  three  years. 

(3)  The  terms  of  forbearance  must  be 
agreed  upon,  in  writing,  by  the  borrower 
and  the  institution. 

(4)  In  granting  a  forbearance  under 
this  section,  an  institution  shall  grant  a 
temporary  cessation  of  payments,  unless 
the  borrower  chooses  another  form  of 
forbearance  subject  to  paragraph  (d)(1) 
of  this  section. 

(5)  An  institution  shall  grant 
forbearance  if — 

(i)  The  amount  of  the  payments  the 
borrower  is  obligated  to  make  on  title  IV 
loans  each  month  (or  a  proportional 
share  if  the  payments  are  due  less 
frequently  than  monthly)  is  collectively 
equal  to  or  greater  than  20  percent  of  the 
borrower's  total  monthly  gross  income; 

(ii)  The  institution  determines  that  the 
borrower  should  qualify  for  the 
forbearance  due  to  poor  health  or  for 
other  acceptable  reasons;  or 

(iii)  The  Secretary  authorizes  a  period 
of  forbearance  due  to  a  national  mi.itarj* 
mobilization  or  other  national 
emergency. 

(3)  Before  granting  a  forbearance  to  a 
borrower  under  paragraph  (d)(2)(i)  of 
this  section,  the  institution  shall  require 
the  borrower  to  submit  at  least  the 
following  documentation: 

(i)  Evidence  showing  the  amount  of 
the  most  recent  total  monthly  gross 
income  received  by  the  borrower;  and 

(ii)  Evidence  showing  the  amount  of 
the  monthly  payments  owed  by  the 
borrower  for  the  most  recent  month  for 
the  borrower's  title  IV  loans. 

(4)  Interest  accrues  during  any  period 
of  forbearance. 

(e)  Compromise  c^  repayment.  (1)  An 
institution  may  compromise  on  the 
repayment  of  a  defaulted  loan  if— 

(i)  The  institution  has  fully  complit-d 
with  all  due  diligence  requirements 
S|jecified  in  subpart  C  of  this  part:  and 

(ii)  The  student  borrower  pays  in  a 
single  lump-sum  pavment — 

(A)  90  percent  of  the  outstimding 
principal  balance  on  the  loan  under  this 
part: 
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(B)  The  interest  due  on  the  loan;  and 

(C)  Any  collection  fees  due  on  the 
loan. 

(2)  The  Federal  share  of  the 
compromise  repayment  must  bear  the 
same  relation  to  the  institution's  share 
of  the  compromise  repayment  as  the 
Federal  capital  contribution  to  the 
institution's  loan  Fund  under  this  part 
bears  to  the  institution's  capital 
contribution  to  the  Fund. 


§§  674.34  ttirough  674.39    [Redesignated  as 
§§  674.35  through  674.40J 

18.  Sections  674.34  through  674.39 
are  redesignated  as  §§  674.35  through 
674.40  respectively  and  a  new  §  674.34 
is  added  to  read  as  follows: 

§  674.34    Deferment  of  repayment — Federal 
Perkins  loans  and  Direct  loans  made  on  or 
afterJuly  1,1993. 

(a)  The  borrower  may  defer  making 
scheduled  installment  repayment  on  a 
Federal  Perkins  loan  or  a  Direct  loan 
made  on  or  after  July  1, 1993,  diu-ing  the 
periods  described  in  this  section. 

(b)(1)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
during  a  period  after  the 
commencement  or  resumption  of  the 
repayment  period  on  a  loan,  when  the 
borrower  is — 

(i)  Enrolled  and  in  attendance  as  a 
regular  student  in  at  least  a  half-time 
course  of  study  at  an  eligible  institution; 

(ii)  Enrolled  and  in  attendance  as  a 
regular  student  in  a  course  of  study  that 
is  part  of  a  graduate  fellowship  program 
approved  by  the  Secretary; 

(iii)  Engaged  in  graduate  or  post- 
graduate fellowship-supported  study 
(such  as  a  Fulbright  grant)  outside  the 
United  States;  or 

(iv)  Eruolled  in  a  course  6f  study  that 
is  part  of  a  rehabilitation  training 
program  for  disabled  individuals 
approved  by  the  5>ecretary  as  described 
in  paragraph  (g)  of  this  section. 

(2)  No  borrower  is  eligible  for  a 
deferment  under  paragraph  (b)(1)  of  this 
section  while  serving  in  a  medical 
internship  or  residency  program,  except 
for  a  residency  program  in  dentistry. 

(3)  The  institution  of  higher  education 
at  which  the  borrower  is  enrolled  does 
not  need  to  be  participating  in  the 
Federal  Perkins  Loan  program  for  the 
borrower  to  qualify  for  a  deferment. 

(4)  If  a  borrower  is  attending  an 
institution  of  higher  education  as  at 
least  a  half-time  regular  student  for  a 
full  academic  year  and  intends  to  enroll 
as  at  least  a  half-time  regular  student  in 
the  next  academic  year,  the  borrower  is 
entitled  to  a  deferment  for  12  months. 

(5)  If  an  institution  no  longer  qualifies 
as  an  institution  of  higher  education,  the 


borrower's  deferment  ends  on  the  date 
the  institution  ceases  to  qualify. 

(c)(1)  The  borrower  of  a  Federal 
Perkins  loan  need  not  repay  principal, 
and  interest  does  not  accrue,  for  any 
period  during  which  the  borrower  is 
engaged  in  service  described  in 
§§  674.53.  674.54.  674.56.  674.57. 
674.58,  674.59,  and  674.60. 

(2)  The  borrower  of  a  Direct  loan  need 
not  repay  principal,  and  interest  does 
not  accrue,  for  any  period  during  which 
the  borrower  is  engaged  in  service 
described  in  §§674.53.  674.54,  674.56. 
674.57.  674.58.  and  674.59. 

(d)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  any  period  not  to  exceed  3  years 
during  which  the  borrower  is  seeking 
and  unable  to  find  full-time 
emplojonent. 

(e)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  any  period  not  to  exceed  3  years 
during  which  the  borrower  is  suffering 
an  economic  hardship.  To  qualify  for 
this  deferment,  the  borrower  must 
provide  documentation  satisfactory  to 
the  institution  showing  that  the 
borrower — 

(1)  Has  been  granted  an  economic 
hardship  deferment  under  either  the 
FDSL  or  FFEL  programs  for  the  period 
of  time  for  which  the  borrower  has 
requested  an  economic  hardship 
deferment  for  his  or  her  Federal  Perkins 
loan; 

(2)  Is  receiving  payment  under  a 
federal  or  state  public  assistance 
program,  such  as  Aid  to  Families  with 
Dependent  Children,  Supplemental 
Security  Income.  Food  Stamps,  or  state 
general  public  assistance; 

(3)  Is  working  full-time  and  earning  a 
total  monthly  gross  income  that  does 
not  exceed  the  greater  of — 

(i)  The  monthly  earnings  of  an 
individual  earning  the  minimum  wage 
described  in  section  6  of  the  Fair  Labor 
Standards  Act  of  1938;  or 

(ii)  An  amount  equal  to  100  percent 
of  the  poverty  line  for  a  family  of  two. 
as  determined  in  accordance  with 
section  673(2)  of  the  Community 
Service  Block  Grant  Act; 

(4)  Is  not  receiving  total  monthly  gross 
income  that  exceeds  twice  the  amount 
specified  in  paragraph  (e)(3)  of  this 
section  and.  after  deducting  an  amount 
equal  to  the  borrower's  monthly 
payments  on  federal  postsecondary 
education  loans,  as  determined  under 
paragraph  (e)(8)  of  this  section,  the 
remaining  amount  of  that  income  does 
not  exceed  the  amount  specified  in 
paragraph  (e)(3)  of  this  section;  or 

(5)  Is  working  full-time  and  has  a 
Federal  educational  debt  burden  that 
equals  or  exceeds  20  percent  of  the 


borrower's  adjusted  gross  income  and 
the  difference  between  the  borrower's 
adjusted  gross  income  minus  such 
burden  is  less  than  220  percent  of  the 
greater  of— 

(i)  The  annual  earnings  of  an 
individual  earning  the  minimum  wage 
under  section  6  of  the  Fair  Labor 
Standards  Act  of  1938;  or 

(ii)  the  income  official  poverty  line  (as 
defined  by  the  Office  of  Management 
and  Budget,  and  revised  annually  in 
accordance  with  section  673(2)  of  the 
Commimity  Services  Block  Grant  Act) 
applicable  to  a  family  of  two. 

(6)  For  a  deferment  granted  under 
paragraph  (e)(4)  of  this  section,  the 
institution  shall  require  the  borrower  to 
submit  at  least  the  follo^ring 
documentation  to  qualify  for  an  initial 
period  of  deferment — 

(i)  Evidence  showing  the  amount  of 
the  borrower's  most  recent  total 
monthly  gross  income,  as  defined  in 
section  674.2;  and 

(ii)  Evidence  that  would  enable  the 
institution  to  determine  the  amount  of 
the  monthly  payments  that  would  have 
been  owed  by  the  borrower  during  the 
deferment  period  to  other  entities  for 
federal  postsecondary  education  loims 
in  accordance  with  paragraph  (e)(8)  of  "^ 
this  section. 

(7)  To  qualify  for  a  subsequent  period 
of  deferment  that  begins  less  than  one 
year  after  the  end  of  a  period  of 
deferment  under  paragraphs  (e)  (3)  or  (4) 
of  this  section,  the  institution  shall 
require  the  borrower  to  submit  a  copy  of 
the  borrower's  federal  income  tax  return 
if  the  borrower  filed  a  tax  return  within 
eight  months  prior  to  the  date  the 
deferment  is  requested. 

(8)  For  purposes  of  paragraphs  (e)(3) 
and  (e)(5)  of  this  section,  a  borrower  is 
considered  to  be  working  full-time  if  the 
borrower  is  expected  to  be  employed  for 
at  least  three  consecutive  months  at  30 
hours  per  week. 

(9)  In  determining  a  borrower's 
eligibility  for  an  economic  hardship 
deferment  under  paragraph  (e)  of  this 
section,  the  institution  shall  count  only 
the  monthly  payment  amount  (or  a 
proportional  share  if  the  payments  are 
due  less  frequently  than  monthly)  that 
would  have  been  owed  on  a  federal 
postsecondary  education  loan  if  the  loan 
had  been  scheduled  to  be  repaid  in  10 
years  from  the  date  the  borrower  entered 
repayment,  regardless  of  the  length  of 
the  borrower's  actual  repayment 
schedule  or  the  actual  monthly  payment 
amount  (if  any)  that  would  be  owed 
during  the  period  that  the  borrower 
requested  an  economic  hardship 
deferment. 

(f)  To  qualify  for  a  deferment  for  study 
as  part  of  a  graduate  fellowship  program 


IMI 


pursuant  to  paragraph  (b)(l)tii)  of  this 
section,  a  borrower  must  provide  the 
institution  certification  that  the 
borrower  has  been  accepted  for  or  is 
engaged  in  full-time  study  in  the 
institution's  graduate  fellowship 
program. 

(g)  To  qualify  for  a  deferment  for 
study  in  a  rehabilitation  training 
program,  pursuant  to  paragraph 
(b)(l)(iv)  of  this  section,  the  borrower 
must  be  receiving,  or  be  scheduled  to 
receive,  services  under  a  program 
designed  to  rehabilitate  disabled 
individuals  and  must  provide  the 
institution  with  the  following 
documentation: 

(1)  A  certification  from  the 
rehabilitation  agency  that  the  borrower 
is  either  receiving  or  scheduled  to 
receive  rehabilitation  training  services 
from  the  agency. 

(2)  A  certification  from  the 
rehabilitation  agency  that  the 
n^habilitation  program — 

(i)  Is  licensed,  approved,  certified,  or 
otherwise  recognized  by  one  of  the 
following  entities  as  providing 
rehabilitation  training  to  disabled 
individuals — 

(A)  A  State  agency  with  responsibility 
tor  vocational  rehabilitation  programs; 

(B)  A  State  agency  with  responsibility 
for  drug  abuse  treatment  programs; 

fC)  A  State  agency  with  responsibility 
tur  mental  health  SCTvices  programs; 

(D)  A  State  agency  with  responsibility 
for  alcohol  abuse  treatment  programs;  or 

(E)  The  Department  of  Veterans 
.'\ffairs;  and 

(ii)  Provides  or  will  provide  the 
liorrower  with  rehabilitation  serviois 
under  a  written  plan  that — 

(A)  Is  individualized  to  met>t  the 
(jorrower's  needs; 

(B)  Specifies  the  date  on  which  the 
services  to  the  borrower  are  expected  to 
(Mid;  and 

(C)  Is  structured  in  a  way  that  require,s 
a  substantial  commitment  by  the 
borrower  to  his  or  her  reliabiiitation. 
The  Secretary  considers  a  substantial 
coaimilment  by  the  Inirrovver  to  lie  a 
commitment  of  time  and  effort  that 
would  normally  prevent  an  individual 
from  engaging  in  full-time  emplovmenl 
either  because  of  the  number  of  hours 
that  must  be  devoted  to  rehabilitation  or 
Us^use  of  the  nature  of  the 
r»;habilitation. 

(hj  The  institution  may  not  include 
the  deferment  periods  descjibed  in 
paragraphs  (b).  (c).  (d).  (e).  (f)  and  |g)  of 
this  section  when  determining  the  10- 
sear  repayraent  period. 

(i)  The  borrower  need  not  pav 
principal  and  interest  does  not  accnie 
until  six  months  after  completion  of  any 
period  during  which  the  bornmer  is  in 


deferment  under  paragraphs  (b),  (c),  (d). 
(e),  (f).  and  (g)  of  this  section. 

(Authority:  20  U.S.C.  1087cid) 

19.  Redesignated  §674.35  is  amended 
by  revising  the  heading  of  the  section: 
by  revising  paragraph  (a);  by  adding  the 
word  "Federal"  liefore  the  words 
"Perkins  Loan"  in  paragraph  (b)(2);  by 
revising  paragraph  (c)(5)(iii):  and  by  " 
republishing  the  OMB  control  number 
to  read  as  follows: 

§  674.35    Oetenment  of  repayment— Federal 
Perkins  loans  made  before  July  1, 1993. 

(a)  The  borrower  may  defer  repayment 
on  a  Federal  Perkins  Loan  made  before 
July  1. 1993.  during  the  periods 
described  in  this  section. 

«        •        •        •        * 

(c)*   •   • 

(5)  •   •  • 

(iii)  The  borrower  does  not  receive 
compensation  that  exceeds  the  rate 
prescribed  under  section  6  of  the  Fair 
Labor  Standards  Act  of  1938  (the 
Federal  minimum  wage),  except  that  the 
tax-exempt  organization  may  provide 
health,  retirement,  and  other  fringe 
benefits  to  the  volunteer  that  are 
substantially  equivalent  to  the  benefits 
offered  to  other  employees  of  the 
organization. 

(Approved  by  the  Office  of  Management  ami 
Bucket  under  control  number  1940-0535) 

•  »         »         •         * 

20.  Redesignated  §674.36  is  amended 
by  revising  the  heading  of  the  section: 
by  revising  paragraph  (a);  by  adding  the 
word  "Federal"  before  the  words 
"Perkins  Loan  program"  in  paragraph 
(b)(2);  and  by  revising  paragraph 
(c)(4)(iii)  to  read  as  follows: 

§  674.36    Deferment  of  repayntent— Direct 
loans  made  on  or  after  Octot>er  1, 1980,  but 
before  July  1.1993. 

(a)  The  borrower  may  defer  repayment 
cm  a  Direct  Loan  made  on  or  after 
October  1. 1980,  but  before  July  1. 1993. 
during  the  periods  described  in  this 
section. 

•  •        »        •        • 

(c)  •  •  • 
(4).   .   . 

(iii)  The  borrower  does  not  receive 
compensation  that  exceeds  the  rate 
prescribed  under  section  6  of  the  Fair 
Labor  Standards  Act  of  1938  (the 
Federal  minimum  wage),  except  that  the 
tax-exempt  organization  may  provide 
health,  rf'tirement.  and  other  fringe 
lienefits  to  the  volunteer  that  are 
substantially  equivalent  to  the  benefits 
offered  to  other  employees  of  the 
organization. 


21.  Redesignated  §674.38  is  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows; 

§  674.38    Deferment  procedures. 
«         •         »         «         « 

(d)  The  institution  shall  determine  tlie 
continued  eligibility  of  a  borrower  for  a 
deferment  at  least  annually. 

22  Redesignated  §674.39  is  amended 
by  adding  the  word  "Federal '  before  the 
word  "Perkins"  in  paragraph  (b)  and  by 
revising  the  heading  of  the  section  to 
read  as  follows: 

§  674.39    Postponement  of  loan 
repayments  in  anticipation  of  cancettation- 
loans  made  before  July  1. 1993. 


§  674.41    [Amended] 

23.  Section  674.41  is  amended  by 
removing  the  words  "or  any  endorser" 
after  the  words  "the  borrower"  in 
paragraph  (a)(2):  by  removing  paragraph 
(b);  and  by  redesignating  paragraph  (c) 
as  (b). 

24.  Section  674.42  is  amended  by 
revising  paragraph  (a)(l  )(ii):  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(4)  and  (a)(5) 
respectively;  by  adding  a  new  paragraph 
(a)(3):  and  by  repubhshing  the  OMB 
control  number  to  reed  as  follows: 

§  674.42    Contact  with  the  borrower. 

(a)  •   •   • 

(!)•*• 

(ii)  The  borrower's  rights  to 
forbearance,  deferment,  cancellation,  or 
postponement  of  repayment  and  the 
prot:edures  for  filing  for  thase  lienefits. 

•  •        «        •        • 

(:i)  The  institution  shall  require  the 
borrower  to  provide  to  the  institution, 
during  the  exit  interview — 

(i)  The  borrower's  expected 
permanent  address  after  leaving  the 
institution,  regardless  of  the  reason  for 
leaving; 

(ii)  The  name  and  address  of  the 
borrower's  expected  employer  after 
leaving  the  institution; 

(iii)  The  name  and  addre,ss  of  thf; 
borrower's  next  of  kin;  and 

(iv)  .\ny  corrections  in  the 
institution's  records  relating  to  the 
borrower's  name,  address,  social 
security  number,  personal  referenr  s. 
and  driver's  license  number. 

*  •        »        •        • 

(.Appuivhd  under  the  Office  of  Management 
and  Budset  under  control  numlwr  1840- 
O.'iBl) 

25.  Stu:'aon  674.43  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows 

§674.43    Bilting  procedures. 

(a)  "    ■    • 
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'  (3)  Notwithstanding  paragraph 
(a)(2](ii)  of  this  section,  if  the  borrower 
elects  to  make  payment  by  means  of  an 
electronic  transfer  of  funds  from  the 
borrower's  bank  account,  the  institution 
shall  send  to  the  borrower  an  annual 
statement  of  accoimt. 

•  •        •        •        • 

26.  Section  674.44  is  amended  by 
revising  paragraph  (a)(3)  and  by  revising 
paragraph  (d)(1)  to  read  as  follows: 

§  674.44    Address  searches. 

(a)*  •  • 

(3)  If,  after  following  the  procedures 
in  paragraph  (a)  of  this  section,  an 
institution  is  still  unable  to  locate  a 
borrower,  the  institution  may  use  the 
Internal  Revenue  Service  skip-tracing 
service. 

•  •        •        •        • 

(d)*  *  * 

(1)  The  loan  is  recovered  through 
litigation: 

•  •        •        •        * 

27.  Section  674.45  is  amended  by 
revising  paragraph  (a)(1);  by  revising 
paragraph  (b);  by  revising  paragraph  (d); 
by  adding  a  new  paragraph  (g);  and  by 
republishing  the  OMB  control  number 
to  read  as  follows: 

§  674.45    Collection  procedures. 

(a)*  *  * 

(1)  Report  the  defaulted  account  to 
any  one  national  credit  bureau;  and 

•  *        »        »        * 

(b)  An  institution  shall  report  to  the 
same  national  credit  bureau  to  which  it 
originally  reported  the  default, 
according  to  the  reporting  procedures  of 
the  national  credit  bureau,  any  changes 
in  account  status  and  shall  respond 
within  one  month  of  its  receipt  to  any 
inquiry  from  any  credit  bureau 
regarding  the  information  reported  on 
the  loan  amount. 

•  *        »        »        * 

(d)  If  the  institution  is  unable  to  place 
the  loan  in  repayment  as  described  in 
paragraph  (c)(1)  of  this  section  after 
following  the  procedures  in  paragrafyhs 
(a),  (b),  and  (c)  of  this  section,  the 
institution  shall  continue  to  make 
annual  attempts  to  collect  from  the 
borrower  until — 

(1)  The  loan  is  recovered  through 
litigation; 

(2)  The  account  is  assigned  to  the 
United  States;  or 

(3)  The  account  is  written  off  under 
§  674.47(g). 

•  *         *         »        * 

(g)  Preemption  of  State  law.  The 
provisions  of  this  section  preempt  any 
State  law,  including  State  statutes, 
regulations,  or  rules,  that  would  conflict 
with  or  hinder  satisfaction  of  the 


requirements  or  frustrate  the  purposes 
of  this  section. 

*  *        •        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0581) 

28.  Section  674.46  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  to  read  as  follows: 

§674.46    Litigation  procedures. 

(a)(1)  If  the  collection  efforts 
described  in  §  674.45  do  not  result  in 
the  repayment  of  a  loan,  the  institution 
shall  determine  at  least  aiuiually 
whether — 
***** 

29.  Section  674.47(g)  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  674.47    Costs  Chargeat>le  to  the  Fund. 

•  *        •        •        • 

(g)  Write-offs  of  defaulted  accounts. 
(1)  An  institution  may  write  off  a 
defaulted  account  with  a  l)alance  of  less 
than  $25.00,  including  outstanding 
principal,  accrued  interest,  collection 
costs,  and  late  charges. 

(2)  An  institution  that  writes  off  a 
defaulted  account  under  this  paragraph 
may  no  longer  include  the  amount  of 
the  account  as  an  asset  of  the  Fimd. 

30.  Section  674.48  is  amended  by 
revising  paragraph  (c)(4)(iii);  by  revising 
paragraph  (d)(l)(iii);  and  by 
republishing  the  OMB  control  number 
to  read  as  follows: 

§  674.48    Use  of  contractors  to  perform 
billing  and  collection  or  other  program 
activities. 

***** 

(c)  •  *  * 
(4)  *  *  * 

(iii)  Deposits  those  funds  received 
directly  from  the  borrower  immediately 
in  an  institutional  trust  account  that 
must  be  an  interest-bearing  account  if 
those  funds  will  be  held  for  longer  than 
45  days;  and 
***** 

(d)  *  *  * 
(!)••* 

(iii)  Deposits  those  funds  received 
directly  from  the  borrower  immediately 
in  an  institutional  trust  account  that 
must  be  an  interest-bearing  account  if 
those  funds  will  be  held  for  longer  than 
45  days,  after  deducting  its  fees  if 
authorized  to  do  so  by  the  institution; 
and 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0581) 

31.  Section  674.49  is  amended  by 
revising  paragraph  (a);  by  removing 
paragraph  (g);  by  redesignating 
paragraph  (h)  as  paragraph  (g);  by 
removing  redesignated  paragraph  (g)(3); 


by  revising  redesignated  paragraph 
(g)(1)  introductory  text;  and  by 
republishing  the  OMB  control  number 
to  read  as  follows: 

§  674.49    Banlcruptcy  of  borrower. 

(a)  General.  If  an  institution  receives 
notice  that  a  borrower  has  filed  a 
petition  for  relief  in  bankruptcy,  usually 
by  receiving  a  notice  of  meeting  of 
creditors,  the  institution  and  its  agents 
shall  immediately  suspend  any 
collection  efforts  outside  the  bankruptcy 
proceeding  against  the  borrower. 
***** 

(g)  Termination  of  collection  and 
write-off.  (1)  An  institution  shall 
terminate  all  collection  action  and  write 
off  a  loan  it  it  receives — 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0581) 

32.  Section  674.50  is  amended  by 
revising  paragraph  (c)(10),  and  the  OMB 
control  number  to  read  as  follows: 

§  674.50    Assignment  of  defaulted  loans  to 
the  United  States. 

*  *        «        •        * 

(c)  *  *  * 

(10)  Documentation  that  the 
institution  has  complied  with  all  of  the 
due  diligence  requirements  described  in 
paragraph  (a)(1)  of  this  section  if  the 
institution  has  a  cohort  default  rate  that 
is  equal  to  or  greater  than  20  percent  as 
of  June  30  of  the  second  year  preceding 
the  submission  period. 

*  *        *        •        » 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 

33.  Section  674.51  is  amended  by 
revising  paragraph  (c);  by  redesignating 
paragraphs  (g),  (h),  and  (i)  as  paragraphs 
(o),  (p),  and  (q)  respectively;  by 
redesignating  paragraph  (f)  as  paragraph 
(j);  by  redesignating  paragraphs  (d)  and 
(e)  as  paragraphs  (0  and  (g)  respectively; 
by  revising  redesignated  paragraphs 
(q)(3)(i),  (ii),  (iii),  and  (iv);  and  by 
adding  new  paragraphs  (d),  (e),  (h),  (i), 
(k),  (1).  (m).  (n),  (q)(3)(v)  and  (r)  to  read 
as  follows: 

§674.51    Special  definitions. 

***** 

(c)  Title  I  Children:  Children  of  ages 
5  through  1 7  who  are  counted  under 
section  1124(c)(1)  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended. 

(d)  Children  and  youth  with 
disabilities:  Children  and  youth  from 
ages  3  through  21,  inclusive,  who 
require  special  education  and  related 
services  because  they  have  disabilities 
as  defined  in  section  602(a)(1)  of  the 
Individuals  with  Disabilities  Education 
Act. 


(e)  Eariy  intervention  services.  Those 
services  defined  in  section  672(2)  of  the 
Individuals  with  DisabiUties  Education 
Act  that  are  provided  to  infants  and 
toddlers  with  disabilities. 
*        •        »        *        ♦ 

(h)  High-risk  children:  Individuals 
under  the  age  of  21  who  are  low-income 
or  at  risk  of  abuse  or  neglect,  have  been 
abused  or  neglected,  have  serious 
emotional,  mental,  or  behavioral 
disturbances,  reside  in  placements 
outside  their  homes,  or  are  involved  in 
the  juvenile  justice  system. 

(i)  Infants  and  toddlers  with 
disabilities:  Infants  and  toddlers  from 
birth  to  age  2,  inclusive,  who  need  early 
intervention  services  for  specified 
reasons,  as  defined  in  section  672(1)  of 
the  Individuals  with  Disabilities 
Education  Act. 
***** 

(k)  Low-income  communities: 
Communities  in  which  there  is  a  high 
concentration  of  children  eligible  to  be 
counted  imder  title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended. 

(1)  Medical  technician:  An  allied 
health  professional  (working  in  fields 
such  as  therapy,  dental  hygiene, 
medical  technology,  or  nutrition)  who  is 
certified,  registered,  or  licensed  by  the 
appropriate  State  agency  in  the  State  in 
which  he  or  she  provides  health  care 
services.  An  allied  health  professional  is 
someone  who  assists,  facilitates,  or 
complements  the  work  of  physicians 
and  other  specialists  in  the  health  care 
system. 

(m)  Nurse:  A  Ucensed  practical  nurse, 
a  registered  nurse,  or  other  individual 
who  is  licensed  by  the  appropriate  State 
agency  to  provide  nursing  services. 

(n)  Qualified  professional  provider  of 
early  intervention  services:  A  provider 
of  services  as  defined  in  section  672(2) 
of  the  Individuals  with  Disabilities 
Education  Act. 

(q)  *  *  *  H 

(3)  *  *  * 

(i)  Speech  and  language  pathology 
and  audiology; 

(ii)  Physical  therapy; 

(iii)  Occupational  therapy; 

(iv)  Psychological  and  counseling 
services;  or 

(v)  Recreational  therapy. 

(r)  Teaching  in  a  field  of  expertise: 
The  majority  of  classes  taught  are  in  the 
borrower's  field  of  expertise. 
***** 

34.  Section  674.52  is  amended  by 
adding  a  heading  to  paragraph  (b);  by 
redesignating  paragraph  (b)(1)  as 
(b)(l)(i);  by  adding  new  paragraph 
(b)(l)(ii);  by  adding  a  heading  to 


paragraph  (c);  by  revising  paragraph  (d); 
and  by  adding  new  paragraph  (e)  to  read 
as  follows- 

§674.52    Cancellation  procedures. 

•        *        »        «        . 

(b)  Part-time  employment.  (l)(i)  *  •  • 
(ii)  An  institution  may  refuse  a 

request  for  cancellation  based  on  a 
claim  of  simultaneous  employment  as  a 
nurse  or  medical  technician  in  two  or 
more  facilities  if  it  cannot  determine 
easily  from  the  documentation  suppUed 
by  the  borrower  that  the  combined 
employment  is  full-time.  However,  it 
shall  grant  the  cancellation  if  one 
facihty  official  certifies  that  a  nurse  or 
medical  technician  worked  full-time  for 
a  full  year. 

(c)  Cancellation  of  a  defaulted  loan. 
(1).  *  * 

***** 

(d)  Concurrent  deferment  period.  (1) 
For  loans  made  prior  to  July  1,  1993,  the 
Secretary  considers  a  borrower's  loan 
deferment  under  §§  674.35,  674.36,  and 
674.37  to  run  concurrently  with  any 
period  for  which  a  cancellation  for 
military.  Peace  Corps,  or  ACTION 
program  service  is  granted. 

(2)  For  loans  made  on  or  after  July  1, 
1993,  the  Secretary  considers  a 
borrower's  loan  deferment  under 
§  674.34  to  run  concurrently  with  any 
period  for  which  a  cancellation  imder 
§§  674.53,  674.56,  or  674.57  is  granted. 

(e)  National  community  sen'ice.  No 
borrower  who  has  received  a  benefit 
under  subtitle  D  of  title  I  of  the  National 
and  Community  Service  Act  of  1990 
may  receive  a  cancellation  under  this 
subpart. 

§§  674.53  and  674.54    [Redesignated  as 
§§674.54  and  674.55] 

§§  674.55  through  674.60    [Redesignated  as 
§§  674.58  through  674.63] 

35.  Sections  674.55  through  674.60 
are  redesignated  as  §§  674.58  through 
674.63  respectively;  §§674.53  and 

674.54  are  redesignated  as  §§  674.54  and 

674.55  respectively;  and  a  new  §674.53 
is  added  to  read  as  follows: 

§674.53    Teacher  cancellation— Federal 
Perkins  loans  and  Direct  loans  made  on  or 
after  July  23, 1992. 

(a)  Cancellation  for  full-time  teaching 
in  an  elementary  or  secondary  school 
serving  low-income  students.  (1)  An 
institution  shall  cancel  up  to  100 
percent  of  the  outstanding  loan  balance 
on  a  Federal  Perkins  loan  or  a  Direct 
loan  made  on  or  after  July  23, 1992,  for 
full-time  teaching  in  a  public  or  other 
nonprofit  elementary  or  secondary 
school  that — 

(i)  Is  in  a  school  district  that  qualified 
for  funds,  in  that  year,  under  title  I  of 


the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  and 
(ii)  Has  been  selected  by  the  Secretary 
based  on  a  determination  that  more  ihan 
30  percent  of  the  school's  total 
enrollment  is  made  up  of  title  I 
children.  — 

(2)  For  each  academic  year,  the 
Secretary  notifies  participating 
institutions  of  the  schools  selected 
under  paragraph  (a)  of  this  section 

(3)  (i)  The  Secretary  selects  schools 
imder  paragraph  (a)(1)  of  this  section 
based  on  a  ranking  by  the  State 
education  agency. 

(ii)  The  State  education  agency  shall 
base  its  ranking  of  the  schools  on 
objective  standards  and  methods.  These 
standards  must  take  into  account  the 
numbers  and  percentages  of  title  1 
children  attending  li.ose  schools. 

(iii)  For  each  academic  year,  the 
Secretary  notifies  participating 
institutions  of  the  schools  selected 
under  paragraph  (a)  of  this  section. 

(4)  The  Secretary  considers  all 
elementary  and  secondary  schools 
operated  by  the  Bureau  of  Indian  Affairs 
(BLA)  or  operated  on  Indian  reservations 
by  Indian  tribal  groups  under  contract 
with  BLA  to  qualify  as  schools  serving 
low-income  students. 

(5)  A  teacher,  who  performs  service  in 
a  school  that  meets  the  requirement  of 
paragraph  (a)(1)  of  this  section  in  any 
year  and  in  a  subsequent  year  fails  to 
meet  these  requirements,  may  continue 
to  teach  in  that  school  and  will  be 
eligible  for  loan  cancellation  pursuant  to 
paragraph  (a)  of  this  section  in 
subsequent  years. 

(6)  If  a  fist  of  eligible  institutions  in 
which  a  teacher  performs  services  under 
paragraph  (a)(1)  of  this  section  is  not 
available  before  May  1  of  any  year,  the 
Secretary  may  use  the  list  for  the  year 
preceding  the  year  for  which  the 
determination  is  made  to  make  the 
service  determination. 

(b)  Cancellation  for  full-time  teaching 
in  special  education.  An  institution 
shall  cancel  up  to  100  percent  of  the 
outstanding  balance  on  a  borrower's 
Federal  Perkins  loan  or  Direct  loan 
made  on  or  after  July  23,  1992,  for  the 
borrower's  service  as  a  full-time  special 
education  teacher  of  infants,  toddlers, 
children,  or  youth  with  disabilities,  in  a 
public  or  other  nonprofit  elementary  or 
secondary  school  system. 

(c)  Cancellation  for  full-time  teaching 
infields  of  expertise.  An  institution 
shall  cancel  up  to  100  percent  of  the 
outstanding  balance  on  a  borrower's 
Federal  Perkins  loan  or  Direct  loan 
made  on  or  after  July  23,  1992,  for  full- 
time  teaching  in  mathematics,  science, 
foreign  languages,  bilingual  education, 
or  any  other  field  of  expertise  where  the 
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State  education  agency  determines  that 
there  is  a  shortage  of  qualified  teachers. 

(d)  Cancellation  rates.  (1)  To  qualify 
Sot  cancellation  under  paragraph  (a),  (b). 
or  (c)  of  this  section,  a  borrower  shall 
teach  full-tinie  for  a  complete  academic 
year  or  its  equivalent. 

(2)  Cancellation  rates  are — 

(i)  15  percent  of  the  original  principal 
loan  amount  plus  the  interest  on  the 
unpaid  balance  accruing  during  the  year 
of  quabfying  service,  for  each  of  the  first 
and  second  years  of  full-time  teaching; 

(ii)  20  percent  of  the  original  principal 
loan  amount,  plus  the  interest  on  the 
unpaid  balance  accruing  during  the  year 
of  qualifying  service,  for  each  of  the 
third  and  fourth  years  of  full-time 
teaching;  and 

(ili)  30  percent  of  the  original 
principal  loan  amount,  plus  the  interest 
on  the  unpaid  balance  accruing  during 
the  year  of  qualifying  service,  for  the 
fifth  year  of  full-time  teaching. 

(e)  Teaching  in  a  school  system.  The 
Secretary  considers  a  borrower  to  be 
teaching  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system 
only  if  the  borrower  is  directly 
employed  by  the  school  system. 

(f)  Teaching  children  and  adults.  A 
bcMTOwer  who  teaches  both  adults  and 
children  qualifies  for  cancellation  for 
this  service  only  if  a  majority  of  the 
students  whom  the  borrower  teaches  are 
children. 

tAuthority:  20  U.S.C  1087ee) 

36.  Redesignated  §674.54  is  amended 
by  revising  the  heading  of  the  section; 
by  revising  paragraph  (a)(1);  by 
removing  paragraph  (a)(2);  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(2)  and  (a)(3) 
respectively;  by  removing  the  term 
"Chapter  1"  and  adding  in  its  place 
"title  I'  in  redesignated  paragraph 
(a)(2);  by  adding  new  paragraphs  (a)(4) 
and  (a)(5);  by  revising  paragraph  (b)(1); 
and  by  revising  the  authority  citation  to 
read  as  follows: 

§  674.54    Teactwr  canceltation — Federal 
Perkins  loans  and  Direct  loans  made  before 
Jaly23.1«2. 

(a)  Cancellation  for  full-time  teaching 
in  an  elementary  or  secondary  school 
sening  low-income  students.  (1)  An 
institution  sh»l]  cancel  up  to  100 
percent  of  the  outstanding  loan  balance 
on  a  Federal  Perkins  loan  or  a  Direct 
loan  made  before  )uly  23. 1992,  for  full- 
time  teaching  in  a  public  or  other 
nonprofit  elementary  or  secondary 
school  that — 

(i)  Is  in  a  school  district  that  qualifies 
for  funds,  in  that  year,  under  title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1S65.  as  amended:  and 


I 


(ii)  Has  been  selected  by  the  Secretary 
based  on  a  determination  that  more  than 
30  percent  of  the  school's  total 
enrollment  is  made  up  of  tkle  I 
children. 
*        •        *        •        • 

(4)  A  teacher,  who  performs  sarvice  in 
a  school  that  meets  the  rgquireroent  of 
paragraph  (aKl)  of  this  sectiMi  in  any 
year  and  in  a  subsequent  year  fails  to 
meet  these  requirements,  may  amtinue 
to  teach  in  that  school  and  will  be 
eligible  for  loan  cancellation  pursuant  to 
paragraph  (a)  of  this  section,  in 
subsequent  years. 

(5)  If  a  list  of  ehgible  institutions  in 
which  a  teacher  performs  services  under 
paragraph  (a)(1)  of  this  section  is  not 
available  before  May  1  of  any  year,  the 
Secretary  may  use  the  list  for  the  year 
preceding  the  year  for  which  the 
determination  is  made  to  make  the 
service  determination. 

(b)  Cancellation  for  full-time  teaching 
of  the  handicapped.  (1)  An  institution 
shall  cancel  up  to  100  percent  of  the 
outstanding  balance  on  a  borrower's 
Federal  Perkins  loan  or  Ehrect  loan 
made  before  Jufy  23, 1992,  for  full-time 
teaching  of  handicapped  children  in  a 
public  or  other  nonprofit  elementary  or 
secondary  school  system. 

•  ■*        •        *         •, 
(Authority:  20  U.S.C  1087ee) 

37.  Redesignated  section  674.55  is 
amended  by  revising  paragraph  (b)(l)(i); 
by  removing  paragraph  (b)(2);  by 
redesignating  paragraphs  (b)(3),  (b)(4), 
(b)(5),  and  (b)(6)  as  paragraphs  (b)(2). 
(b)(3),  (b)(4),  and  (b)(5),  respectively; 
and  by  removing  the  term  "Chapter  1" 
and  adding  in  its  place  "title  I"  in 
redesignated  paragraph  (b)(2)(ii)  to  read 
as  follows: 

(b)»   •   • 

(D*  •  • 

(i)  Is  in  a  schooi  district  that  quabfies 
for  funds  in  that  year  under  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended;  and 

*  •        •        •        « 

38.  A  new  §  674.56  is  added  to  read 
as  follows: 

§  674.56    Employment  cancellation — 
Federal  Perkins  loans  and  Direct  loans 
made  on  or  after  Juty  23. 1992. 

(a)  Cancellation  for  full-time 
employment  as  a  nurse  or  medical 
technician.  An  institution  shall  cancel 
up  to  100  percent  of  the  outstanding 
balance  on  a  borrower's  Federal  Perkins 
or  Direct  loan  made  on  or  after  July  23, 
1992,  for  full-time  employment  as  a 
nurse  or  medical  technician  providing 
health  care  services. 

^)  Cancellation  for  full-time 
employment  in  a  public  or  private 


nonprofit  child  orfamUy  service  agency. 
An  institution  shall  cancel  up  to  100 
percent  of  the  outstanding  balance  on  a 
borrower's  Federal  Perkins  loan  or 
Direct  loan  made  on  or  after  July  23, 
1992,  for  service  as  a  full-time  employee 
in  a  pubHc  or  private  nonprofit  child  or 
family  service  agency  who  is  providing, 
or  supervising  the  provision  of,  services 
to  high-risk  children  who  are  from  low- 
income  communities  and  the  families  of 
such  children. 

(c)  Cancellation  for  service  as  a 
qualified  professional  provider  of  early 
intervention  services.  An  institution 
shall  cancel  up  to  100  percent  of  the 
outstanding  balance  on  a  borrower's 
Federal  Perkins  loan  or  Direct  loan 
made  on  or  after  July  23,  1992.  for  the 
borrower's  service  as  a  full-time 
qualified  professional  provider  of  early 
intervention  services  in  a  public  or 
other  nonprofit  program  under  public 
supervision  by  the  lead  agency  as 
authorized  in  section  676(b)(9)  of  the 
Individuals  With  EMsabilities  Education 
Act. 

(d)  Cancellation  rates.  (1)  To  qualify 
for  cancellation  under  paragraphs  (a), 
(b),  and  (c)  of  this  section,  a  borrower 
must  work  full-time  for  12  consecutive 
months. 

(2)  Cancellation  rates  are — 

(i)  15  percent  of  the  arigiaal  principal 
loan  amount  plus  the  interest  on  the 
unpaid  balance  accruing  <luring  the  year 
of  quabfying  service,  for  each  of  the  first 
and  second  years  of  full-time 
employment; 

(ii)  20  percent  of  the  original  principal 
loan  amount  plus  the  interest  ran  the 
unpaid.balance  accruing  during  the  year 
of  quabfying  service,  for  each  of  tho 
third  and  fourth  years  of  full-time 
employment;  and 

(iii)  30  percent  of  the  original 
principal  loan  amount  plus  the  interest 
on  the  unpaid  balance  accruing  during 
the  year  of  qualifying  service,  for  the 
fifth  year  of  full-time  emplo^Tnent. 
(Authority:  20  U.S.C.  1087ee} 

39.  A  new  §  674.57  is  added  to  mad 
as  follows: 

§  674.57    Cancellation  lor  law  enforcemenl 
or  corrections  ofticer  service— Federal 
Perkins  loans  and  Direct  loans  for  loans 
made  on  or  after  November  29, 1900. 

(a)(1)  An  institution  shall  cancel  up  to 
100  percent  of  the  outstanding  balance 
on  a  borrower's  Federal  Perkins  loan  or 
Direct  loan  made  on  or  after  Noveml)cr 
29, 1990,  for  full-time  service  as  a  law 
enforcement  or  corrections  officer  for  an 
eligible  emploving  agency. 

(2)  An  eligible  employing  agency  is  an 
agency — 

(i)  That  is  a  local.  State,  or  Federal 
law  enforcement  or  corrections  agency; 


(ii)  That  is  public- funded;  and 
(iii)  The  priocipal  activities  of  which 
pertain  to  crime  prevention,  control,  or 
reduction  or  the  enforcement  of  the 
criminal  law. 

(3)  Agencies  that  are  primarily 
responsible  for  enforcement  of  civil, 
regulatory,  or  administrative  laws  are 
ineligible  employing  agencies. 

(4)  A  borrower  qualifies  for 
cancellation  under  this  section  only  if 
the  borrower  is — 

(i)  A  sworn  law  enforcement  or 
conections  officer;  or 

(ii)  A  person  whose  principal 
responsibilities  are  unique  to  the 
criminal  justice  system. 

(5)  To  qualify  for  a  cancellation  under 
this  section,  the  borrower's  service  must 
be  essential  in  the  performance  of  the 
eligible  employing  agency's  primary 
mission. 

(6)  The  agency  must  be  able  to 
document  the  employee's  functions. 

(7)  A  borrower  whose  principal 
official  responsibilities  are 
administrative  or  supportive  does  not 
qualify  for  cancellation  under  this 
section. 

(b)(1)  To  qualify  for  cancellation 
under  paragraph  (a)  of  this  section,  a 
borrower  shall  work  full-time  for  12 
consecutive  months. 

(2)  Cancellation  rates  are — 

(i)  15  percent  of  the  original  principal 
loan  amount  plus  the  interest  on  the 
unpaid  balance  accruing  during  the  year 
of  qualifying  service,  for  each  of  the  first 
and  second  years  of  full-time 
employment; 

(ii)  20  percent  of  the  original  principal 
loan  amount  plus  the  interest  on  the 
unpaid  balance  accruing  during  the  year 
of  qualifying  service,  for  each  of  the 
third  and  fourth  years  of  full-time 
employment;  and 

(iii)  30  percent  of  the  original 
principal  loan  amount  plus  the  interest 
on  the  unpaid  balance  accruing  during 
the  year  of  quabfying  service,  for  the 
fifth  year  of  full-time  employment. 
(Authority;  20  U.S.C.  465) 

40.  Redesignated  §  674.58  is  amended 
by  adding  the  word  "Federal"  before  the 
words  "Perkins  loan"  in  paragraph  (a) 
introductory  text. 

41.  Redesignated  §  674.61  is  amended 
by  revising  paragraph  (b)(2)  to  read  as 
follows: 

§  674.61    Cancellation  for  death  or 
disability. 

•        »        •        *        * 

(b)*  *  * 

(2)  Permanent  and  total  disability  is 
the  inabilify  to  work  and  earn  money  or 
to  attend  an  institution  because  of  an 


impairment  that  is  expected  to  continue 
indefinitely  or  result  in  death. 

•  •        *        *        » 

42.  Redesignated  §  674.63  is  amended 
by  revising  paragraphs  (a)(1)  and  (b)  to 
read  as  follows: 

§  674.63    Reimbursement  to  institutions  for 
loan  cancellation. 

(a)  Reimbursement  for  Defense  loim 
cancellation.  (1)  The  Secretary  pays  an 
institution  each  award  year  its  share  of 
the  principal  and  interest  canceled 
under  §§  674.55  and  674.59(a). 

•  *        •         •         • 

(b)  Reimbursement  for  Direct  and 
Federal  Perkins  loan  cancellation.  The 
Secretary  pays  an  institution  each  award 
year  the  principal  and  interest  canceled 
from  its  student  loan  fund  under 
§§674.53.  674.54,  674.56,  674.57, 
674.58,  674.59(b).  and  674.60.  The 
institution  shall  deposit  this  amount  in 
its  Fund. 


Appendices  A  through  D    [Removed] 

43.  Appendix  A  to  Part  674 — 
Promissory  Note — Perkins  Loan  is 
removed. 

44.  Appendix  B  to  Part  674 — 
Promissory  Note — Direct  Loan  is 
removed. 

45.  Appendix  C  to  Part  674 — 
Promissory  Note — Perkins  Loan— Less 
Than  Half-Time  Student  Borrower  is 
removed. 

46.  Appendix  D  to  Part  674— 
Promissory  Note — Direct  Loan — Less 
Than  Half-Time  Student  Borrower  is 
removed. 

47.  hi  34  CFR  part  674  add  the  word 
"Federal"  before  the  word  "Perkins"  in 
the  following  places: 

§674.1    [Amended] 

(a)  Section  674.1  (a)  and  (b)(1). 

§674.2    [Amended] 

(b)  Section  674.2(a)  (two  times)  and  in 
the  definitions  of  "Fund",  "Initial  grace 
period",  and  "Student  loan"  in 
paragraph  (b). 

§674.3    [Amended] 

(g)  Section  674.3  (a)  and  (b). 

§674.4    [Antended] 

(d)  Section  674.4(a). 

§674.8    [Amended] 

(e)  Section  674.8  introductory  text. 

§674.9    [Amended] 

(f)  Section  674.9  introductory  text. 

§674.14    [Amended] 

(g)  Section  674.14  (a)(1).  (a)(2) 
introductory  text,  (b)(l)(x). 


§674.17    [Amended] 

(h)  Section  674.17  (a)  and  (b)(1) 
introductory  text. 

§674.18    [Amended] 

(i)  Section  674.18  (a),  (b)(1)  (two 
times).  (b)(2)(i),  (b)(3).  and  (b)(4). 

§674.19    [Amended] 

())  Section  674.19  (a)(1),  (a)(3)(i).  (b) 
heading,  (b)(1)  introductor\'  text. 
(b)(l)(ii),  (b)(3),  (b)(4)  introductory  text, 
(d)(4),  and  (e)(4)(iv). 

§674.20    [Amended] 
(k)  Section  674.20(b). 

§674.31    [Amended] 

(1)  Section  674.31  (b)(2)(i)(B). 
(b)(5)(ii)(A).  and  (b)(7)(ii). 

§674.42    [Amended] 

(m)  Section  674.42(b)(l)(i). 

§674.46    [Amended] 

(n)  Section  674.46(a)(l)(i). 

§674.2    [Amended] 

48.  In  §  674.2(a).  remove  the  term 
'College  Work-Study  (CWS)  Program" 
and  add  the  term  "Federal  Work-Study 
(FWS)  Program"  in  alphabetical  order! 

49.  In  34  CFR  part  674,  remove  the 
term  "CWS"  and  add,  in  its  place,  the 
term  "FWS"  in  the  following  places: 

§674.18    [Amended] 

(a)  Section  674.18  (b)(2)(i),  (b)(3).  and 
(b)(4). 

§674.19    [Amended] 

(b)  Section  674.19(d)(4). 

§674.2    [Amended] 

50.  In  §  674.2(a),  remove  the  term 
"Supplemental  Educational 
OpportuiCty  Grant  (SEOG)  Program  " 
and  add  the  term  "Federal 
Supplemental  Educational  Opportunity 
Grant  (FSEOG)  Program"  in  alphabetical 
order. 

51.  In  34  CFR  part  674,  remove  the 
term  "SEOG"  and  add,  in  its  place,  the 
term  "FSEOG"  in  the  following  places: 

§674.18    [Amended] 

(a)  Section  674.18  (b)(2)(i)  and  (b)(4). 

§674.19    [Amended] 

(b)  Section  674.19(d)(4). 

§674.14    [Amended] 

52.  In  34  CFR  part  674.  remove  the 
term  "SEOGs"  and  add,  in  its  place,  the 
term  "FSEOGs"  in  §  674.14(b)(l)(iv). 

§  674.2    [Amended] 

53.  In  §  674.2(a),  remove  the  term 
"Guaranteed  Student  Loan  (GSL) 
Program"  and  add  the  term  "Federal 
Family  Education  Loan  (FFEL) 
programs"  in  alphabetical  order. 
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§674.2    [Amended] 

54.  In  §  674.2(a).  remove  the  term 
"Pell  Grant"  and  add  the  term  "Federal 
Pell  Grant"  in  alphabetical  order. 

55.  In  34  CFR  part  674,  add  the  term 
"Federal"  before  the  term  "Pell  Grant" 
in  the  following  places: 

§674.9    [Amended] 

(a)  Section  674.9  (d)(1)  and  (d)(2). 

§674.14    [AmwKtod] 

(b)  Section  674.14(bKl)(i)  (two  times). 

§  674. 1 5    [Amended] 

(c)  Section  674.15(c)(2). 

§674.2    [Amended] 

56.  Ill  §  674.2(a),  remove  the  term 
"Income  GontiAgent  Loan  (iCL) 
Program". 

§674.2    [Amended] 

57.  In  §  674.2(a),  remove  the  terms 
"PLUS  Program"  and  "SLS  Program" 
and  add  the  terms  "Federal  PLUS 
Program"  and  "Federal  SLS  Program"  in 
alphabetical  order. 

§674.14    [Amended] 

58.  In  §  674.14(b)(3).  add  the  term 
"Federal"  before  the  term 
"Supplemental  Loan  for  Students 
(SLS)". 

PART  675— FEDERAL  WORK-STUDY 
PROGRAMS 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2571-2756b.  unless 
otherwise  noted. 

2.  The  title  of  part  675  is  revised  lo 
read  as  follows: 

3.  The  heading  for  subpart  A  is 
amended  by  removing  the  term  "College 
Work-Study  Program"  and  adding,  in  its 
place,  the  term  "Federal  Work-Study 
Program". 

4.  Section  675.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  675.1     Purpose  and  Mentification  of 
common  provisions. 

(a)  The  Federal  Work-Study  (FWS) 
program  provides  part-time  employment 
to  students  attending  institutions  of 
higher  education  who  need  the  earnings 
to  help  meet  their  costs  of 
postsecondary  education  and 
encourages  students  receiving  FWS 
assistance  to  participate  in  community 
service  activities. 


5.  Section  675.2.  paragraph  (b)  is 
amended  by  revising  the  definitions  of 
Community  senices  and  Vndrrgraduate 
student  to  read  as  folfows: 

§675.2    DeinitfoM. 


(b)  •  •   * 

Community  services:  Services  which 
are  identified  by  an  institution  of  higher 
education,  through  formal  or  infonnal 
consultation  with  local  nonprofit, 
governmental,  and  commimity-based 
organizations,  as  designed  to  improve 
the  quality  of  Hfe  for  community 
residents,  particularly  low-income 
individuals,  or  to  solve  particular 
problems  reiated  to  their  needs.  These 
services  include — 

(1)  Such  fields  as  health  care,  child 
care,  Uteracy  training,  education 
(including  tutorial  services),  welfare, 
social  services,  transportation,  housing 
and  neighborhood  improvement,  public 
safety,  crime  prevention  and  control, 
recreation,  rural  development,  and 
community  improvement; 

(2)  Woric  in  service  opportunities  or 
youth  corps  as  deHned  in  section  101  of 
the  National  and  Community  Service 
Act  of  1990,  and  service  in  the  agencies, 
institutions  and  activities  designated  in 
section  124(a)  of  that  Act; 

(3)  Support  services  to  studoits  (other 
than  an  institution's  own  students)  with 
disabilities;  and 

(4)  Activities  in  which  a  student 
serves  as  a  mentor  for  such  purposes 
as — 

(i)  Tutoring; 

(ii)  Supporting  educational  and 
recreational  activities;  and 

(iii)  Counseling,  including  career 
counseling. 

*  •        *        •        » 

Undergraduate  student:  A  student 
enrolled  at  an  institution  of  higher 
education  who  is  in  an  undergraduate 
course  of  study  which  usually  does  not 
exceed  four  academic  years,  or  is 
enrolled  in  a  four  to  five  academic  year 
program  designed  to  lead  to  a  first 
degree.  A  student  enrolled  in  a  program 
of  any  other  length  is  consiilered  an 
undergraduate  student  for  only  the  first 
four  academic  years  of  that  program. 

6.  Section  675.4  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  and  adding  oew 
paragraph  (e)  to  read  as  follows: 

§  675.4    Allocation  and  reallocatlorL 

*  »         *         »        « 

(d)  Authority  to  expend  funds.  Except 
as  specifically  provided  in  §675.18, 
paragraphs  (c),  (d),  and  (g),  an 
institution  may  not  use  funds  allocated 
or  reallocated  for  an  award  year — 

(e)  Unexpended  funds.  (1)  If  an 
institution  returns  more  than  10  percent 
of  its  allocation  for  an  award  year,  the 
Secretary  will  reduce  the  institution's 
allocation  for  the  second  succeeding 
award  year  by  the  dollar  amount 
returned. 


(2)  The  Secretary  may  waive  the 
provision  of  paragraph  (e)tl)  of  this 
section  for  a  specific  institution  if  the 
Secretary  finds  that  enforcement  would 
be  contrary  to  the  interests  of  the 
program. 

(3)  The  Secretary  considers 
enforcement  of  paragraph  {e)(l)  of  this 
section  to  be  contrary  to  the  interest  of 
the  program  only  if  the  institution 
returns  more  than  10  jjercent  of  its 
allocation  due  to  circumstsmces  beyond 
the  institution's  control  that  are  not 
expected  to  recur. 

7.  Section  675.8  is  amended  by 
removing  the  word  "and"  after 
paragraph  (d);  by  removing  the  period 
after  paragraph  (e)  and  adding,  in  its 
place,  a  semicolon;  and  adding  new 
paragraphs  (f)  and  (g)  to  read  as  follows: 

§  675.8    Program  participation  agreement 

***** 

(f)  Assure  that  employment  tmder  this 
part  may  be  used  to  support  programs 
for  supportive  services  to  students  with 
disabilities;  and 

(g)  Inform  all  eligible  students  of  the 
opportunity  to  perform  community 
services  and  consuh  with  local 
nonprofit,  governmental,  and 
community-based  organizations  to 
identify  those  opportunities. 

*  *        *        »        « 

8.  Section  675.10  is  amended  by 
revising  the  heading  of  the  section;  by 
revising  paragraph  (c);  and  by  revising 
the  OMB  control  number  to  read  as 
follows: 

§  675. 1 0    Selection  of  students  for  FWS 
employment 

*  •         *         •        • 

(c)  Part-time  and  independent 
students.  If  an  institution's  allocation  of 
FWS  funds  is  directly  or  indirectly 
based  in  part  on  the  financial  need 
demonstrated  by  students  attending  the 
institution  as  less-than-fuU-time  or 
independent  students,  and  if  the  total 
financial  need  of  those  students  exceeds 
5  percent  of  the  total  financial  need  of 
all  students  at  the  institution,  the 
institution  shall  offer  to  those  students 
at  least  5  percent  of  its  allocation  under 
this  part.  » 

*  •        *        •        • 

(Approved  by  the  Office  oflManagement  and 
Budget  under  control  number  1840-0533) 

9.  Section  675.14  is  amended  by 
removing  the  words  "Guaranteed 
Students  Loans"  and  adding,  in  its 
place,  the  words  "Federal  Family 
Education  Loan"  in  paragraph  (b)(l)(ii); 
by  removing  the  words  "and  need-based 
ICLs"  after  the  words  "Direct  Loans"  in 
paragraph  (b)(l)(x);  by  adding  the  wonls 
"or  Federal"  before  the  word  "PLUS", 
by  removing  the  comma  after  the  words 
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"PLUS  loan",  and  by  removing  the 
words  "or  non-need-based  ICL"  before 
the  word  "as"  in  paragraph  (b)(3);  by 
removing  the  dollar  figure  "$200  '  and 
adding,  in  its  place,  the  dollar  figure 
"$300"  in  paragraphs  (c)  introductory 
text,  (c)(1),  and  (c)(2);  and  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

§675.14    Overaward. 

***** 

(d)'  •  • 

(2)  Notwithstanding  the  provisions  of 
paragraph  (d)(1)  of  this  section,  an 
institution  may  provide  additional  FWS 
funding  to  a  student  whose  need  has 
been  met  until  that  student's  cumulative 
earnings  from  all  need-based 
employment  occurring  subsequent  to 
the  time  his  or  her  financial  need  has 
been  met  exceed  $300. 
***** 

10.  Section  675.18  is  amended  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(4)  and  (a)(5) 
respectively;  by  removing  paragraph 
(f)(4);  by  adding  a  new  paragraph  (a)(3); 
by  revising  paragraphs  (b)(3),  (b)(5),  and 
(f)(1);  and  by  adding  new  paragraphs  (g) 
and  (h)  to  read  as  follows: 

§675.18    Use  of  funds. 

(a)  *  •  * 

(3)  Meeting  the  cost  of  a  Work- 
Colleges  program  under  subpart  C; 
•        •        •        *        * 

(b)'  •  • 

(3)  However,  the  institution  shall  not 
include,  when  calculating  the  allowance 
in  paragraph  (b)(1)  of  this  section,  the 
amount  of  loans  made  under  the  Federal 
Perkins  Loan  program  it  assigns  to  the 
Secretary  under  section  463(a)(6)  of  the 
HEA. 
***** 

(5)  An  institution  may  use  up  to  10 
percent  of  the  allowance  in  paragraph 
(b)  of  this  section,  that  is  attributable  to 
the  institution's  expenditures  under  the 
FWS  program,  to  pay  the  administrative 
costs  of  conducting  its  program  of 
community  service.  These  costs  may 
include  the  costs  of — 

(i)  Developing  mechanisms  to  assure 
the  academic  quafity  of  a  student's 
experience; 

lii)  Assuring  student  access  to 
educational  resources,  expertise,  and 
supervision  necessary  to  achieve 
community  service  objectives;  and 

(iii)  Collaborating  with  public  and 
private  nonprofit  agencies  and  programs 
assisted  under  the  National  and 
Community  Service  Act  of  1990,  in  the 
planning,  development,  and 
administration  of  these  programs. 
*       •      K       *       . 

(f)  Transfer  funds  to  FSEOG.  (1) 
Beginning  with  the  1993-94  award  year. 


an  institution  may  transfer  up  to  25 
percent  of  the  stun  of  its  initial  and 
supplemental  FWS  allocations  for  an 
award  year  to  its  FSEOG  program. 

*        *        •        •        • 

(g)  Carry  back  funds  for  summer 
employment.  An  institution  may  carry 
back  and  expend  in  the  previous  award 
year  any  portion  of  its  initial  and 
supplemental  FWS  allocations  for  the 
current  award  year  to  pay  student  wages 
earned  on  or  after  May  15  of  the 
previous  award  year  but  prior  to  the 
beginning  of  the  current  award  year. 

(h)  Community  service.  (1)  For  the 
1994-95  award  year  and  subsequent 
award  years,  an  institution  shall  use  at 
least  5  percent  of  the  sum  of  its  initial 
and  supplemental  FWS  allocations  for 
an  award  year  to  compensate  students 
employed  in  community  service 
activities. 

(2)  An  institution  may  request  in 
writing  from  the  Secretary  a  waiver  of 
the  requirement  in  paragraph  (h)(1)  of 
this  section.  The  Secretary  approves  a 
waiver  only  if  the  Secretary  determines 
that  an  institution  has  demonstrated 
that  enforcing  the  requirement  in 
paragraph  (h)(1)  of  this  secUon  would 
cause  a  hardship  for  students  at  the 
institution. 

11.  Section  675.21  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  675.21    Institutional  employment 

(b)  A  proprietary  institution  may 
employ  a  student  to  work  for  the 
institution,  but  only  in  jobs  that — 

(1)  Are  in  community  services  as 
defined  in  §  675.2;  or 

(2)  Are  on  campus  and  that — 

(i)  Involve  the  provision  of  student 
services  as  defined  in  §675.2 

(ii)  To  the  maximum  extent  possible, 
complement  and  reinforce  the 
educational  program  or  vocational  goals 
of  the  student;  and 

(iii)  Do  not  involve  the  solicitation  of 
potential  students  to  enroll  at  the 
proprietary  institution. 

12.  Section  675.26  is  amended  by 
revising  paragraphs  (a)(1),  (2),  and  (3)  to 
read  as  follows: 

§  675.26    FWS  Federal  share  limitations. 

(a)(1)  The  Federal  share  of  FWS 
compensation  paid  to  a  student 
employed  other  than  by  a  private  for- 
profit  organization,  as  described  in 
§  675.23,  may  not  exceed  75  percent  for 
the  1993-94  award  year  and  subsequent 
award  years  unless  the  Secretary 
approves  a  higher  share  imder 
paragraph  (d)  of  this  section. 

(2)  The  Federal  share  of  the 
compensation  paid  to  a  student 
employed  by  a  private  for-profit 
organization  may  not  exceed  50  percent. 


(3)  An  institution  may  not  use  FWS 
funds  to  pay  a  student  after  he  or  she 
has,  in  addition  to  other  resources, 
earned  $300  or  more  over  his  or  her 
financial  need. 


§675.28    [Removed] 

13.  Section  675.28  is  removed. 

14.  The  heading  for  subpart  B  is 
amended  by  removing  the  "s"  fiom  the 
word  "Programs". 

15.  Section  675.31  is  revised  to  read 
as  follows: 

§675.31    Purpose. 

The  purpose  of  the  Job  Location  and 
Development  program  is  to  expand  off- 
campus  job  opportunities  for  students 
who  are  enrolled  in  eligible  institutions 
of  higher  oducation  and  want  jobs, 
regardless  of  their  financial  need,  and  to 
encourage  students  to  participate  in 
community  service  activities. 
(Authority:  42  U.S.C.  2756) 

16.  Section  675.32  is  revised  to  read 
as  follows: 

§675.32    Program  description. 

An  institution  may  expend  up  to  the 
lesser  of  $50,000  or  10  percent  of  its 
F^VS  allocation  and  reallocation  for  an 
award  year  to  establish  or  expand  a 
program  under  which  the  institution, 
separately  or  in  combination  with  other 
eligible  institutions,  locates  and 
develops  jobs,  including  community 
service  jobs,  for  currently  enrolled 
students. 

(Authority:  42  U.S.C.  2756) 

17.  Section  675.34  is  amended  by 
revising  the  heading  of  the  section;  by 
revising  paragraph  (a);  by  revising 
paragraph  (c);  and  by  republishing  the 
OMB  control  number  to  read  as  follows: 

§675.34    Multi-Institutional  job  location 
and  development  programs. 

(a)  An  institution  participating  in  the 
FWS  program  may  enter  into  a  written 
agreement  to  establish  and  operate  job 
location  programs  for  its  students  with 
other  participating  institutions. 
*        •        *        •        » 

(c)  Each  institution  shall  retain 
responsibility  for  the  proper 
disbursement  of  the  Federal  funds  it 
contributes  under  an  agreement  with 
other  eligible  institutions. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  conUoi  number  1840-0535) 

18.  Section  675.35  is  amended  by 
adding  the  word  "in"  before  the  word 
"accordance"  in  paragraph  (b)(1);  by 
revising  paragraphs  (b)(3)(i)  and 
(b)(3)(v);  and  by  republishing  the  OMB 
control  number  to  read  as  follows: 
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§  675.35    Agreement 

(b)  •  *  '*■ 

(3)  •  •  * 

(i)  The  institution  will  not  use 
program  funds  to  locate  and  develop 
jobs  at  an  eligible  institution; 
***** 

(v)  If  the  institution  uses  Federal 
funds  to  contract  with  another 
institution,  suitable  performance 
standards  will  be  part  of  that  contract. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 

19.  A  new  subpart  C  is  added  to  part 
675  to  read  as  follows: 


Subpart  O— Work-Colleges  Program 

ovCt 

675.41  Special  definitions. 

675.42  Allocation  and  reallocation. 

675.43  Purpose. 

675.44  Program  description. 

675.45  Allowable  costs.  Federal  share,  and 
institutional  share. 

675.46  Unallowable  costs. 

675.47  Multi-institutional  work-colleges 
arrangements. 

675.48  Agreement. 

675.49  Procedures  and  records. 

675.50  Termination  and  suspension. 


Subpart  C— Work-Colleges  Program 

f  675.41    Special  definitions. 

The  following  definitions  apply  to 
this  subpart: 

(a)  lVor/c-co77ege;  The  term  "work- 
college"  means  an  ehgible  institution 
that— 

(1)  Is  a  public  or  private  nonprofit 
institution  with  a  commitment  to 
community  service; 

(2)  Has  operated  a  comprehensive 
work-learning  program  for  at  least  two 
years; 

(3)  Requires — 

(i)  All  resident  students  who  reside  on 
campus  to  participate  in  a 
comprehensive  work-learning  program; 
and 

(ii)  The  provision  of  services  as  an 
integral  part  of  the  institution's 
educational  program  and  as  part  of  the 
institution's  educational  philosophy; 
and 

(4)  Provides  students  participating  in 
the  comprehensive  work-learning 
program  with  the  opportunity  to 
contribute  to  their  education  and  to  the 
welfare  of  the  community  as  a  whole. 

(b)  Comprehensive  student  work- 
learning  program:  A  student  work/ 
service  program  that — 

-    (Ij  Is  an  integral  and  stated  part  of  the 
institution's  educational  philosophy 
and  program; 


(2)  Requires  participation  of  all 
resident  students  for  enrollment, 
participation,  and  graduation; 

(3)  Includes  learning  objectives, 
evaluation,  and  a  record  of  work 
performance  as  part  of  the  student's 
college  record; 

(4)  Provides  programmatic  leadership 
by  college  personnel  at  levels 
comparable  to  traditional  academic 
programs; 

(5)  Recognizes  the  educational  role  of 
work-learning  supervisors;  and 

(6)  Includes  consequences  for 
nonperformance  or  failure  in  the  work- 
learning  program  similar  to  the 
consequences  for  failure  in  the  regular 
academic  program. 

(Authority:  42  U.S.C.  2756b) 

§  675.42    Allocation  and  reallocation. 

The  Secretary  allocates  and 
reallocates  funds  based  on  each 
institution's  approved  request  for 
Federal  funds  for  the  Work-Colleges 
program  as  a  percent  of  the  total  of  such 
approved  requests  for  all  applicant 
institutions. 

(Authority:  42  U.S.C.  2756b) 
§675.43    Purpose. 

The  purpose  of  the  Work-Colleges 
program  is  to  recognize,  encourage,  and 
promote  the  use  of  comprehensive 
work-learning  programs  as  a  valuable 
educational  approach  when  it  is  an 
integral  part  of  the  institution's 
educational  program  and  a  part  of  a 
financial  plan  that  decreases  reliance  on 
grants  and  loans  and  to  encourage 
students  to  participate  in  community 
service  activities. 

(Authority:  42  U.S.C.  2756b) 
S  675.44    Program  description. 

(a)  An  institution  that  satisfies  the 
definition  of  "work-college"  in 

§  675.41(a)  and  wishes  to  participate  in 
the  Work-Colleges  program  must  apply 
to  the  Secretary  at  Uie  time  and  in  the 
manner  prescribed  by  the  Secretary. 

(b)  An  institution  may  expend  funds 
separately,  or  in  combination  with  other 
eligible  institutions,  to  provide  work- 
learning  opportunities  for  currently 
enrolled  students. 

(c)  For  any  given  award  year.  Federal 
funds  allocated  and  reallocated  for  that 
award  year  under  sections  442  and  462 
of  the  HEA  may  be  transferred  for  the 
purpose  of  carrying  out  the  Work- 
Colleges  program  to  provide  flexibility 
in  strengthening  the  self-help-through- 
work  element  in  financial  aid 
packaging. 

(Authority:  42  U.S.C.  2756b) 
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§  675.45    Allowable  costs,  Federal  share, 
and  institutional  share. 

(a)  Allowable  costs.  An  institution 
participating  in  the  Work-Colleges 
program  may  use  its  allocated  and 
reallocated  program  fimds  to  carry  out 
the  following  activities: 

(1)  Support  the  educational  costs  of 
qualified  students  through  self-help 
payments  or  credits  provided  uiider  the 
work-learning  program  within  the  limits 
of  part  F  of  title  IV  of  the  HEA. 

(2)  Promote  the  work- learning-service 
experience  as  a  tool  of  postsecondary 
education,  financial  self-help,  and 
community  service-learning 
opportunities. 

(3)  Carry  out  activities  in  sections  443 
or  446  of  the  HEA. 

(4)  Administer,  develop,  and  assess 
comprehensive  work-learning  programs 
including — 

(i)  Community-based  work-learning 
alternatives  that  expand  opportunities 
for  conunimity  service  and  career- 
related  work;  and 

(ii)  Alternatives  that  develop  sound 
citizenship,  encourage  student 
persistence,  and  make  optimum  use  of 
assistance  under  the  Work-Colleges 
program  in  education  and  student 
development. 

(b)  Federal  share  of  allowable  costs. 
An  institution,  in  addition  to  the  funds 
allocated  aihd  reallocated  for  this 
program,  may  use  transferred  funds 
provided  under  its  Federal  Perkins  Loan 
or  its  FWS  program  to  pay  allowable 
costs. 

(c)  Institutional  share  of  allowable 
costs.  An  institution  must  match 
Federal  funds  made  available  for  this 
program  on  a  doUar-for-doUar  basis 
bova  non-Federal  sources.  The 
institution  shall  keep  records 
documenting  the  amount  and  source  of 
its  share. 

(Authority:  42  U.S.C.  2756b) 

§675.46    Unallowable  costs. 

An  institution  participating  in  the 
Work-Colleges  program  may  not  use  its 
allocated  and  reallocated  program  funds 
and  transferred  funds  provided  under 
its  Federal  Perkins  Loan  or  its  FWS 
program  to  pay  costs  related  to  the 
purchase,  construction,  or  alteration  of 
physical  facilities  or  indirect 
administrative  costs. 

(Authority:  42  U.S.C.  2756b) 

§  675.47    Multi-institutional  work-colleges 
arrangements. 

(a)  An  institution  participating  in  the 
Work-Colleges  program  may  enter  into  a 
written  agreement  with  another 
participating  institution  to  promote  the 
work-leaming-service  experience. 


(b)  The  agreement  described  in 
paragraph  (a)  of  this  section  must— 

(1)  Designate  the  administrator  of  the 
program;  and 

(2)  Specify  the  terms,  conditions,  and 
performance  standards  of  the  program. 

(c)  Each  institution  shall  retain 
responsibility  for  the  proper 
disbursement  of  the  Federal  funds  it 
contributes  under  an  agreement  with 
other  eligible  institutions. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 
(Authority:  42  U.S.C.  2756b) 

§675.48    Agreement 

To  participate  in  the  Work-Colleges 
program,  an  institution  shall  enter  into 
an  agreement  with  the  Secretary.  The 
agreement  provides  that,  among  other 
things,  the  institution  shall— 

(a)  Assure  that  it  will  comply  with  all 
the  appropriate  provisions  of  the  HEA 
and  the  appropriate  provisions  of  the 
regulations; 

(b)  Assure  that  it  satisfies  the 
definition  of  "work-college"  in 
§675.41(8); 

(c)  Assure  that  it  will  match  the 
Federal  funds  according  to  the 
requirements  in  §  675.45(c);  and 

(d)  Assure  that  it  wrlll  use  funds  only 
to  carry  out  the  activities  in  §  675.45(a). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 
(Authority:  42  U.S.C.  2756b) 

§  675.49    Procedures  and/ecords. 

In  administering  a  Work-Colleges 
program  under  this  subpart,  an 
institution  shall  comply  with  the 
applicable  provisions  of  this  part  675. 
(Authority:  42  U.S.C.  2756b) 

§  675.50    Termination  and  suspension. 

Procedures  for  termination  and 
suspension  under  this  subpart  are 
governed  by  applicable  provisions 
found  in  34  CFR  part  668.  subpart  G  of 
the  Student  Assistance  General 
Provisions  regulations. 

(Authority:  42  U.S.C.  2756b) 
§675.4    [Amended] 

20.  In  34  CFR  part  675  remove  the 
term  "College  Work-Study"  before  the 
word  "program"  and  add,  in  its  place, 
the  term  "FWS"  in  §  675.4(a). 

21.  In  34  CFR  part  675  remove  the 
terra  "CWS"  and  add,  in  its  place,  the 
term  "FWS"  in  the  following  places: 

§675.3    [Amended] 
(a)  Section  675.3(a)  and  (b). 

§675.4    [Amended] 

..   (b)  Section  675.4(d)(1)  (two  Uroes). 


§675.8    [Amended] 

(c)  Section  675.8  intro'ductory  text, 
(b).  (c),  and  (e). 

§675.9    [Amended] 

(d)  Section  675.9  introductory  text. 

§675.10    [Amended] 

(e)  Section  675.10(a). 

§675.14    [Amended] 

(0  Section  675.14  (a)(1).  (a)(2) 
introductory  text.  (a)(2)(i),  (a)(3),  (c) 
introductory  text,  and  (d)(1)  (three 
times). 

§675.15    [Amended] 

(g)  Section  675.15(a)  introductory 
text. 

§675.16    [Amended] 

(h)  Section  675.16(a)(3).  (a)(4),  (b)(1). 
(b)(2).  and  (b)(3). 

§675.17    [Amended] 
(i)  Section  675.17. 

§675.18    [An>ended] 

(j)  Section  675.18(a)  introductory  text. 
(a)(1).  redesignated  (a)(5),  (b)(1), 
(b)(2)(i),  (b)(4),  (c)(1)  and  (2),  and  (d). 

§675.19    [Amended] 

(k)  Section  675.19(a)(1),  (a)(3)(i) 
introductory  text,  (a)(3)(ii),  and  {b)(4) 
(two  times). 

§675.20    [Amended] 

(1)  Section  675.20(a)  heading  and 
introductory  text,  (b)(1).  (c)  heading, 
and  (c)(2)  introductory  text. 

§675.22    [Amended] 
(m)  Section  675.22(b)  heading. 

§675.23    [Amended] 

(n)  Section  675.23(a)  (two  times),  and 
(b)(2)(ii). 

§675.24    [Amended] 

(o)  Section  675.24  heading,  (a)(1).  and 
(b). 

§675.25    [Amended] 

(p)  Section  675.25(a)(1)  and  (2).  and 
(b). 

§675.26    [Amended] 

(q)  Section  675.26  headinc  and 
(d){2)(ii}. 

§675.27    [Amended] 

(r)  Section  675.27(a)(1)  (two  times). 
(a)(3).  and  (b). 

§675.33    [Amended] 
(s)  Section  675.33(b). 

§675.35    [Amended] 

(t)  Section  675.35(a), 

§675.37    [Amended] 
(u)  Section  675.37(a). 


§675.14    [Amended] 

22.  In  34  CFR  part  675  remove  the 
term  "SEOGs"  and  add.  in  its  place,  the 
term  "FSEOGs"  in  §  675.14(b)(l)(iv). 

23.  In  34  CFR  part  675  remove  the 
term  "SEOG"  and  add.  in  its  place,  the 
term  "FSEOG"  in  the  following  places: 

§675.18    [Amended] 

(a)  Section  675.18  redesignated  (a)(5) 
(b)(2)(i),  and  (b)(4). 

§675.19    [Amended] 

(b)  Section  675.19(b)(4). 

§675.2    [Amended] 

24.  In  §675.2,  paragraph  (a)  is 
amended  by  removing  the  term 
"Supplemental  Educational 
Opportunity  Grant  (SEOG)  program" 
and  adding,  the  term  "Federal 
Supplemental  Educational  Opportunity 
Grant  (FSEOG)  program"  in  alphabetical 
order. 

Appendix  B  to  Part  675    [Amended] 

25.  Appendix  B  to  34  CFR  part  675  is 
amended  by  removing  the  term  "College 
Work-Study  program"  and  adding,  in  its 
place,  "Federal  Work-Study  program", 
and  removing  the  term  "CWS"  and 
adding,  in  its  place,  the  term  "FWS" 
each  place  these  terms  apjiear. 

§675.2    [Amended] 

26.  In  §  675.2(a)  remove  the  term 
"Perkins  Loan  Program",  and  add  the 
term  "Federal  Perkins  Loan  Program"  in 
alphabetical  order. 

27.  In  34  CFR  part  675  add  the  word 
"Federal"  before  the  word  "Perkins"  in 
the  following  places: 

§675.14    [Amended] 

(a)  Section  675.14(b)(l)(x). 
§675.18    [Amended] 

(b)  Section  675.18(b)(2)(i)  and  (b)(4). 
§675.19    [Amended] 

(c)  Section  675.19(b)(4). 

§675.2    [Amended] 

28.  In  §  675.2(a)  remove  the  term  "Pell 
Grant  Program"  and  add  the  term 
"Federal  Pell  Grant  Program"  in 
alphabetical  order. 

29.  In  34  CFR  part  675  add  the  word 
"Federal"  before  the  word  "Pell"  in  the 
following  places: 

§675.14    [Amended] 

(a)  Section  675.14(b)(l)(i)  (two  times) 
and  (c)(2). 

§675.15    [Amended] 

(b)  Section  675.15(c)(2). 

§675.18    [Amended] 

(c)  Section  675.18(b)(4). 
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§675.2    [Amended] 

30.  In  §^675. 2(a)  remove  the  term 
"Guaranteed  Student  Loan  (GSL) 
Program"  and  add  the  term  "Federal 
Tamily  Education  Loan  (FFEL) 
programs"  in  alphabetical  order. 

§  875.2    [Amended] 

31.  In  §  675.2(a)  remove  the  term 
"Income  Contingent  Loan  Program". 

§675.2    [Amended] 

32.  In  §  675.2(a)  add  the  term 
"Federal"  before  the  terms  "PLUS 
Program"  and  "SLS  Program". 

§675.14    [Amended] 

33.  In  §  675.14(b)(3)  add  the  term 
"Federal"  before  the  term 
"Supplemental  Loan  for  Students 
(SLS)". 

§675.17    [Amended] 

34.  In  §  675.17  remove  the  term 
"Programs"  after  the  term 
"Development"  and  add  the  term 
"Program". 

PART  676— FEDERAL 
SUPPLEMENTAL  EDUCATIONAL 
OPPORTUNITY  GRANT  PROGRAM 

1.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1070b-1070b-3. 
unless  otherwise  noted. 

§676.1    [Amended] 

2.  Section  676.1  is  amended  by 
removing  the  term  "Supplemental 
Educational  Opportunity  Grant  (SEOG) 
Program"  and  replacing  it  with  the  term 
"Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG)  program" 
in  paragraph  (a). 

3.  Section  676.4  is  amended  by 
redesignating  paragraphs  (b).  (c),  and  (d) 
as  paragraphs  (c),  (d),  and  (e) 
respectively;  by  adding  the  words 
"Except  as  specifically  provided  in 
§676.16(0,  an"  before  the  word 
"institution"  in  the  introductory  text  of 
redesignated  paragraph  (e);  revising 
paragraph  (a);  and  by  adding  new 
paragraphs  (b)  and  (f)  to  read  as  follows: 

§  676.4    Allocation  and  reellocation. 

(a)  The  Secretary  allocates  funds  to 
institutions  participating  in  the  FSEOG 
program  in  accordance  with  section 
413DoftheHEA. 

(b)  The  Secretary  reallocates  funds  to 
institutions  participating  in  the  FSEOG 
program  in  a  manner  that  best  carries 
out  the  purposes  of  the  FSEOG  program. 
»        *        »        •        * 

(f)  Unexpended  funds.  (1)  If  an 
institution  returns  more  than  10  percent 
of  its  allocation  for  an  award  year,  the 
Secretary  will  reduce  the  institution's 


allocation  for  the  second  succeeding 
award  year  by  \he  dollar  amount 
retiuTied. 

(2)  The  Secretary  may  waive  the 
provision  of  paragraph  (f)(1)  of  this 
section  for  a  specific  institution  if  the 
Secretary  finds  that  enforcement  would 
be  contrary  to  the  interests  of  the 
program. 

(3)  The  Secretary  considers 
enforcement  of  paragraph  (f)(1)  of  this 
section  to  be  contrary  to  the  interest  of 
the  program  only  if  the  institution 
returned  more  than  10  percent  of  its 
allocation  due  to  circumstances  beyond 
the  institution's  control  that  are  not 
expected  to  recur. 

»        •        «        «        » 

4.  Section  676.10  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  676. 1 0    Selection  of  students  for  FSEOG 
awards. 

*  *         •         •        • 

(b)  Part-time  and  independent 
students.  If  an  institution's  allocation  of 
FSEOG  funds  is  directly  or  indirectly 
based  in  part  on  the  financial  need 
demonstrated  by  students  attending  the 
institution  as  less-than-full-time  or 
independent  students,  and  if  the  total 
financial  need  of  those  students  exceeds 
5  percent  of  the  total  financial  need  of 
all  students  at  the  institution,  the 
institution  shall  offer  to  those  students 
at  least  5  percent  of  its  allocation  imder 
this  part. 

*  •        •        *        » 

5.  Section  676.14  is  amended  by 
removing  the  words  "Guaranteed 
Student  Loans"  and  adding,  in  its  place, 
the  words  "Federal  Family  Education 
Loan"  in  paragraph  (b)(l)(ii);  by 
removing  the  words  "and  need-based 
ICLs"  after  the  words  "Direct  Loans"  in 
paragraph  (b)(l)(x);  by  adding  the  words 
"or  Federal"  before  the  word  "PLUS", 
by  removing  the  comma  after  the  words 
"PLUS  loan",  and  by  removing  the 
words  "or  non-need-based  ICL"  before 
the  word  "as"  in  paragraph  (b)(3);  by 
revising  paragraph  (c);  and  by 
republishing  the  OMB  control  number 
to  read  as  follows: 

§676.14    Overaward. 

*  .   *        •        *        * 

(c)  Treatment  of  resources  in  excess  of 
need.  An  institution  shall  take  the 
following  steps  when  it  learns  that  a 
student  has  received  additional 
resources  not  included  in  the 
calculation  of  FSEOG  eligibility  that 
would  result  in  the  student's  total 
resources  exceeding  his  or  her  financial 
need  by  more  than  $300: 

(1)  The  institution  shall  decide 
whether  the  student  has  increased 
financial  need  that  was  unanticipated 


when  it  awarded  financial  aid  to  the 
student.  If  the  student  demonstrates 
increased  financial  need  and  the  total 
.resources  do  not  exceed  this  increased 
need  by  more  than  $300,  no  further 
action  is  necessary. 

t2)  If  no  increased  need  is 
demonstrated.  Or  the  student's  total 
resources  still  exceed  his  or  her  need  by 
more  than  $300,  as  recalculated 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  institution  shall  cancel  any 
undisbursed  loan  or  grant  (other  than  a 
Federal  Pell  Grant). 

(3)  If  the  student's  total  resources  still 
exceed  his  or  her  need  by  more  than 
$300,  after  the  institution  takes  the  steps 
required  in  paragraphs  (c)(1)  and  (2)  of 
this  section,  the  institution  shall 
consider  the  amount  by  which  the 
resources  exceed  the  student's  financial 
need  by  more  than  $300  as  an 
overpayment. 

*  *        *        »        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  184O-0S35) 

6.  Section  676.16  is  amended  by 
redesignating  paragraphs  (0  and  (g)  as 
paragraphs  (g)  and  (h)  respectively;  by 
adding  a  new  paragraph  (f);  and  by 
republishing  the  OMB  control  number 
to  read  as  follows: 

§  676.1 6    Payment  of  an  FSEOG. 

*  *         *         *         » 

(f)(1)  An  institution  may  disburse 
FSEOG  funds  after  the  student  has 
ceased  to  be  enrolled  in  accordance 
with  paragraphs  (f)(2)  and  (3)  of  this 
section. 

(2)  A  disbursement  described  in 
paragraph  (f)(1)  of  this  section  may  be 
made — 

(i)  Only  if  the  FSEOG  is  awarded  to 
the  student  while  he  or  she  is  still  an 
eligible  student;  and 

(ii)  Only  if  the  FSEOG  funds  is  used 
to  cover  documented  educational  costs 
to  the  student  that  are  normally 
included  in  a  student's  cost  of 
attendance  under  section  472  of  the 
HEA  for  the  payment  period  for  which 
the  FSEOG  was  intended  and  the 
student  was  actually  eiux)lled. 

(3)  The  institution  shall  document  in 
the  student's  file  the  reason  for  the  late 
disbursement. 

*  *        •        •        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 

7.  Section  676.18  is  amended  by 
removing  paragraph  (a)(3);  by  adding 
the  word  "and"  after  the  semicolon  in 
paragraph  (a)(1);  by  removing  the  word 
"and"  after  the  semicolon  in  paragraph 
(a)(2);  by  removing  the  semicolon  in 
paragraph  (a)(2)  and  adding,  in  its  place. 
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a  period;  and  by  revising  paragraph  (c) 
to  read  as  follows: 

§676.18    Uae  of  funds. 


(c)  Transfer  back  of  funds  to  FWS.  An 
institution  shall  transfer  back  to  the 
FWS  program  any  funds  unexpended  at 
the  end  of  the  award  year  that  it 
transferred  to  the  FSEOG  program  ftt)m 
the  FWS  program. 
*        •        *        •        • 

8.  Section  676.20  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§676.20    Minimum  and  maximum  FSEOG 


(a)  An  Institution  may  award  an 
FSEOG  for  an  academic  year  in  an 
amount  it  determines  a  student  needs  to 
continue  his  or  her  studies.  However, 
except  as  provided  in  paragraph  (c)  of 
this  section,  an  FSEOG  may  not  be 
awarded  for  a  full  academic  year  that 
is — 

(1)  Less  than  $100;  or 

(2)  More  than  $4,000. 

*  •        •        •        * 

(c)  The  maximum  amount  of  the 
FSEOG  may  be  increased  firom  $4,000  to 
as  much  as  $4,400  for  a  student 
participating  in  a  program  of  study 
abroad  that  is  approved  for  credit  by  the 
home  institution,  if  reasonable  costs  for 
the  study  abroad  program  exceed  the 
cost  of  attendance  at  the  home 
institution. 

•  *        •        •        • 

9.  Section  676.21  is  amended  by 
removing  the  words  "Beginning  with 
the  1989-90  award  year",  by  removing 
the  comma  before  the  words  "the 
Secretary",  and  by  capitalizing  the  letter 
"t"  in  the  word  "the"  before  the  word 
"Secretary"  in  paragraph  (b) 
introductory  text  and  by  revising 
paragraph  (a)  to  read  as  follows: 

§  676.21    FSEOG  Federal  share  limitalions. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  the  1993-94 
award  year  and  subsequent  award  years, 
the  Federal  share  of  the  FSEOG  awards 
made  by  an  institution  may  not  exceed 
75  percent  of  the  amount  of  FSEOG 
awards  made  by  that  institution. 

10.  In  34  CFR  part  676  remove  the 
term  "SEOG"  and  add,  in  its  place,  the 
term  "FSEOG"  in  the  following  places: 

§676.3    [Amended] 
(a)  Section  676.3(a)  and  (b).  * 


§676.4    [Amended] 

(b)  Section  676.4  redesignated  (e)(1). 
§676.8    [Amended] 

(c)  Section  676.8  introductory  text 
and  (b). 

§%76.9    [Amended] 

(d)  Section  676.9  introductory  text. 
§676.10    [Amended] 

(e)  Section  676.10  heading,  (a)(1).  and 
(a)(2)  (three  Umes). 

§676.14    [Amended] 

(fl  Section  676.14(a)(1)  (two  times). 
(a)(2)  introductory  text.  (a)(2)(i),  (a)(3) 
(two  times),  and  (d)(1)  and  (2). 

§676.15    [Amended] 

(g)  Section  676.15(a)  introductory 
text. 

§676.16    [Amended] 

(h)  Section  676.16  heading,  paragraph 
(a)(1),  (a)(2)  (three  times),  (b).  (d)(1). 
(e)(1)  introductory  text,  redesignated 
paragraphs  (g)  and  (h). 

§676.17    [Amended] 
(i)  Section  676.17. 

§676.18    [Amended] 

(j)  Section  676.18(a)  introductory  text. 
(b)(1).  (b)(2)(i).  and  (b)(4). 

§676.19    [Antended] 

(k)  Section  676.19(a)(1).  (a)(2)(i) 
introductory  text  and  (ii).  and  (b)(3). 

§676.20    [Amended] 
(1)  Section  676.20  heading  and  (b). 

§676.21    [Amended] 

(m)  SecUon  676.21  heading,  (b)(2), 
and  (c). 

11.  hi  34  CFR  part  676  remove  the 
term  "SEOGs"  and  add,  in  its  place,  the 
term  "FSEOGs"  in  the  following  places: 

§676.14    [Amended] 

(a)  Section  676.14  (b)(l)(iv). 

§676.21    [Amended] 

(b)  Section  676.21(b)  introductory 
text. 

§676.2    [Amended] 

12.  hi  §  676.2(a)  remove  the  term 
"Perkins  Loan  Program"  and  add  the 
term  "Federal  Perkins  Loan  Program"  in 
alphabetical  order. 

13.  Li  34  CFR  part  676  add  the  term 
"Federal"  before  the  term  "Perkins"  in 
the  following  places: 

§676.14    [Amended] 
(a)  Section  676.14(b)(l)(x). 


§676.18    [Amended] 

(b)  Section  676.18(b)(2)(i).  (b)(3).  and 
{b)(4). 

§676.19    [Amended] 

(c)  Section  676.19(b)(3). 
§676.2    [Amended] 

14.  In  §  676.2(a)  remove  the  term  "Pell 
Grant  Program"  and  add  the  term 
"Federal  Pell  Grant  Program"  in 
alphabetical  order. 

15.  hi  34  CFR  part  676  add  the  term 
"Federal"  before  the  term  "Pell"  in  the 
following  places: 

§676.10    [Amended] 

(a)  Section  676.10(a)(1)  and  (2). 
§676.14    [Amended] 

(b)  Section  676.14(b){l)(i). 
§676.15    [Amended] 

(c)  Section  676.15(c)(2). 
§676.18    [Amended] 

(d)  SecUon  676.18(b)(4). 

16.  In  34  CFR  part  676  remove  the 
"CWS"  and  add.  in  its  place.  "FWS"  in 
the  following  places: 

§676.18    [Amended] 

(a)  Section  676.18(b)(2Mi),  (b)(3),  and 
(b)(4). 

§676.19    [Amended] 

(b)  Section  676.19(b)(3). 
§676.2    [Amended] 

1 7.  In  §  676.2(a)  remove  the  term 
"College  Work-Study  (CWS)  Program" 
and  add  the  term  "Federal  Work-Study 
(FWS)  Program"  in  alphabetical  order. 

18.  hi  §  676.2(a)  remove  the  term 
"Guaranteed  Student  Loan  (GSL) 
Program"  and  add  the  term  "Federal 
Family  Education  Loan  (FFEL) 
programs"  in  alphabetical  order. 

19.  In  §  676.2(a)  remove  the  term 
"Income  Contingent  Loan  Program". 

20.  hi  §  676.2(a)  remove  the  terms 
"PLUS  Program"  and  "SLS  Program" 
and  add  the  terms  "Federal  PLUS 
Program"  and  "Federal  SLS  Program"  in 
alphabetical  order. 

§676.14    [Amended] 

21.  hi  §  676.14(b)(3)  add  the  word 
"Federal"  before  the  term 
"Supplemental  Loan  for  Students 
(SLS)'*. 

(FR  Doc.  94-29261  Filed  11-29-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RIN  184O-AC09 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  Regulations. 

summary:  The  Secretary  amends  the 
Federal  Family  Education  Loan  (FFEL) 
Program  regulations.  The  FFEL  Program 
consists  of  the  Federal  Stafford.  Federal 
Supplemental  Loans  for  Students  (SLS). 
Federal  PLUS,  and  the  Federal 
Consolidation  Loan  Programs.  These 
amendments  are  needed  to  implement 
certain  changes  made  to  the  Higher 
Education  Act  of  1965.  as  amended 
(HEA),  by  the  Omnibus  Budget 
Reconcihation  Act  of  1993  (OBRA). 
enacted  August  10. 1993,  and  by  the 
Higher  Education  Technical 
Amendments  of  1993.  enacted 
December  20. 1993.  These  regulations 
also  amend  the  FFEL  Program 
regulations  to  permit  a  lender  to  issue 
a  "master  check"  to  an  institution  for 
piuposes  of  disbursing  Federal  Stafford 
loan  proceeds  lo  an  institution,  to 
prohibit  a  subsequent  holder  of  a  loan 
to  bill  the  Secretary  for  any  applicable 
interest  benefits  or  special  allowance  on 
a  loan  for  which  origination  fees  have 
not  been  paid,  and  to  limit  the 
collection  charges  that  may  be  assessed 
a  borrower  with  a  defaulted  loan  that  is 
paid  off  through  loan  consolidation. 
These  regulations  also  clarify  a  change 
made  to  the  HEA  by  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382). 

EFFECTIVE  DATE:  These  regulations  take 
effect  July  1, 1995.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
§§682.305.  682.401,  682.404.  and 
682.603  until  the  Department  of 
Education  publishes  in  the  Federal 
Register  the  control  number  assigned  by 
the  Office  of  Management  and  Budget 
(OMB)  to  these  information  collection 
requirements.  Publication  of  the  control 
number  notifies  the  public  that  OMB 
has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Douglas  D.  Laine,  Program  Specialist, 
Federal  Family  Education  Loan  Program 
Section.  Loans  Branch.  U.S.  Department 
of  Education,  600  Independence 
Avenue,  SW.,  room  4310.  Regional 
Office  Building  3.  Washington,  DC 
20202-5343,  telephone:  (202)  708-8242. 
Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FFEL  Program  regulations  (34 
CFR  Part  682)  govern  the  Federal 
Stafford  Loan  Program,  the  Federal 
Unsubsidized  Stafford  Loan  Program, 
the  Federal  SLS  Program,  the  Federal 
PLUS  Program,  and  the  Federal 
Consolidation  Loan  Program  (formerly 
the  Guaranteed  Student  Loan  programs). 

The  Secretary  is  amending  34  CFR 
Part  682  to  implement  changes  made  to 
the  HEA  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA) 
(Pub.  L.  103-66)  and  the  Higher 
Education  Technical  Amendments  of 
1993  (the  Technical  Amendments)  (Pub. 
L.  103-208). 

These  amendments  reflect  changes 
made  to  the  HEA  by  OBRA,  such  as  the 
payment  of  lender  referral  fees  to 
guaranty  agencies,  the  reduction  of  the 
reinsurance  coverage  and  reinsurance 
rates  for  a  guaranty  agency's  losses  on 
default  claims  and  the  reduction  of 
insurance  coverage  a  guaranty  agency 
may  pay  on  default  claims. 

These  amendments  also  reflect 
changes  to  the  HEA  made  by  the 
Technical  Amendments,  such  as  a 
lender's  obligation  to  rebate  excess 
interest  on  certain  Federal  Stafford 
loans  to  either  the  borrower  or  the 
Secretary  and  require  lenders  to  convert 
the  interest  rates  on  certain  Federal 
Stafford  loans  to  a  variable  interest  rate. 

These  amendments  also  permit  a 
lender  to  disburse  Federal  Stafford  loan 
proceeds  to  a  school  via  a  master  check, 
prohibit  a  subsequent  holder  of  a  loan 
to  bill  the  Secretary  for  any  applicable 
interest  benefits  or  special  allowance  on 
a  loan  for  which  origination  fees  have 
not  been  paid,  and  limit  the  collection 
charges  that  may  be  assessed  a  borrower 
with  a  defaulted  loan  that  is  paid  off 
through  loan  consolidation. 

These  amendments  also  exclude  loans 
made  under  a  guaranty  agency's  lender- 
of-last-resort  program  from  the  guaranty 
agency's  reinsurance  percentage 
determined  under  §  682.404. 

On  October  13, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  FFEL 
Program  in  the  Federal  Register  (59  FR 
52038).  The  NPRM  included  a 
discussion  of  the  issues  surrounding  the 
proposed  changes  which  will  not  be 
repeated  here.  The  following  list 
summarizes  those  issues  and  identifies 
the  pages  of  the  preamble  to  the  NPRM 
on  which  a  discussion  may  be  found: 
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•  Retiuning  excess  interest  to  certain 
Stafford  loan  borrowers  or  the  Secretary 
and  converting  the  interest  rate  on 
certain  Federal  Stafford  loans  to  a 
variable  interest  rate  (page  52038); 

•  Disbursement  of  a  Federal  Stafford 
loan  via  a  master  check  (page  52038); 

•  The  obligation  of  an  originating 
lender  to  pay  origination  fees  to  the 
Secretary  (page  52039); 

•  Payment  of  a  lender  referral  fee  to 
each  guaranty  agency  with  whom  the 
Secretary  has  a  lender  referral 
agreement  in  an  amount  equal  to  0.5 
percent  of  the  principal  amount  of  a 
loan  made  as  a  result  of  the  agency's 
referral  services  (page  52039); 

•  The  limitation  of  a  guaranty 
agency  to  paying  98  percent  of  the 
unpaid  principal  balance  of  each  loan 
on  default  claims  on  loans  disbursed  on 
or  after  October  1, 1993  (page  52039); 

•  The  limitation  of  collection 
charges  and  late  fees  a  guaranty  agency 
may  guarantee  when  a  defaulted  loan  is 
consolidated  (page  52039);  and 

•  The  rates  at  which  the  Secretary 
will  reinsure  a  guaranty  agency's  default 
claims  (page  52039). 

Substantive  Revisions  to  the  Notice  of 
Proposed  Rulemaking 

The  Secretary  has  decided  not  to  issue 
proposed  section  682.418  which  would 
implement  section  428(n)  of  the  HEA 
(State  Share  of  Default  Costs).  As 
discussed  below,  the  Secretary  has 
determined  that  further  consideration  of 
the  regulations  is  necessary. 

•  The  final  regulations  have  been 
revised  to  clarify  that  a  borrower's  loan 
proceeds  disbursed  via  a  master  check 
are  treated,  for  operational  purposes,  the 
same  way  as  loan  proceeds  are  treated 
that  are  disbursed  via  electronic  funds 
transfer.  These  technical  changes  are 
reflected  throughout  the  regulations. 

•  The  final  regulations  have  been 
revised  to  provide  that  a  loan  made 
under  a  guaranty  agency's  lender-of- last- 
resort  program  are  not  included  in  the 
guaranty  agency's  reinsurance  rate 
determined  under  §  682.404. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  129  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  changes  made  to  the 
regulations  that  differ  from  the  NPRM 
follows. 

Major  issues  are  grouped  according  to 
subject,  with  the  reference  to  the 
appropriate  sections  of  the  regulations. 
Other  substantive  issues  are  discussed 
imder  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes,  and  suggested  changes 


the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority  are  generally  not  addressed. 

General  I 

Comments:  Some  commenters  noted 
that  the  proposed  regulations  did  not 
reflect  other  changes  made  to  the  HEA 
as  a  result  of  OBRA  and  the  Technical 
Amendments.  The  commenters 
expressed  concern  that  the  Department's 
decision  not  to  reflect  these  statutory 
changes  in  the  regulations  would  result 
in  a  delay  in  their  implementation 
under  the  master  calendar  provisions  of 
the  HEA. 

Discussion:  The  Secretary  agrees  that 
the  statutory  changes  noted  by  the 
commenters  should  be  incorporated  into 
the  FFEL  regulations  and  is  preparing  a 
regulations  package  of  technical 
corrections  and  self-implementing 
changes  that  the  Department  plans  to 
publish  shortly.  As  self-implementing 
provisions  of  the  statute,  these 
requirements  are  currently  in  effect. 
Changes:  None. 

Comments:  Many  commenters  asked 
the  Secretary  not  to  implement 
proposed  section  682.418,  which  would 
implement  the  requirement  in  section 
428(n)  of  the  HEA.  which  requires 
States  to  pay  a  share  of  the  costs  of 
defaults  in  the  FFEL  Program.  Many  of 
the  commenters  raised  concerns  or 
questions  about  a  number  of  the 
proposed  regulatory  provisions.  In 
addition,  some  commenters  informed 
the  Secretary  that  the  implementation  of 
this  rule  in  fiscal  year  1995  would  not 
give  the  States  enough  time  to 
appropriate  money  to  pay  their  fees  and 
to  enact  laws  under  whidi  they  could 
pass  a  portion  of  their  fees  on  to 
schools.  Further,  the  conunenters 
argued  that  the  States  would  not  be  able 
to  develop  any  criteria  for  exceptional 
mitigating  circumstances  that  could  be 
approved  by  the  Secretary  before  the  fee 
is  due  to  the  Secretary.  In  addition, 
many  conunenters  argued  that  the 
formula  prescribed  by  section  428(n)  of 
the  HEA  would  impose  undue  penalties 
on  States  and  schools. 

Discussion:  Based  on  the  comments 
received  in  response  to  the  NPRM.  the 
Secretary  has  determined  that  more  time 
is  needed  to  review  and  address  the 
concerns  raised  by  the  commenters 
regarding  implementation  of  section 
428(n)  of  the  HEA.  Therefore,  the 
Secretary  has  decided  not  to  issue 
regulations  implementing  that  provision 
at  this  time.  The  Secretary  will  further 
evaluate  the  statutory  requirements  and 
pursue  further  rulemaking  during  1995 
to  implement  section  428(n)  of  the  HEA 
for  fiscal  year  1996.  Moreover,  the 
Secretary  will  exercise  his  authority 


under  section  432(a)(5)  and  (6)  of  the 
HEA  to  waive  any  fee  a  State  would  be 
responsible  to  pay  under  section  428(n) 
of  the  HEA  for  fiscal  year  1995. 

Changes:  The  Secretary  has  decided 
that  more  time  is  needed  to  review  the 
concerns  raised  by  the  commenters  and, 
therefore,  is  not  publishing  the  final  rule 
to  implement  section  428(n)  of  the  HEA 
in  these  regulations.  The  Secretary 
expects  to  fully  implement  this 
provision  in  fiscal  year  1996  and  will 
publish  the  final  regulations  at  a  later 
date. 

Section  682.202    Permissible  Charges 
by  Lenders  to  Borrowers 

Comments:  Many  commenters 
suggested  that  the  Secretary  calculate  a 
borrower's  refund  of  excess  interest  paid 
on  a  Federal  Stafford  loan  based  on  the 
ending  principal  balance  of  the  loan  for 
the  quarter  instead  of  the  daily  principal 
balance.  The  commenter  noted  that 
using  the  average  daily  principal 
balance  of  the  loan  for  the  quarter 
would  be  more  biirdensome  to  a  lender 
than  using  the  ending  principal  balance. 
Other  commenters  noted  that  the 
guidance  in  the  regulations  was  not 
consistent  with  guidance  the 
Department  has  previously  issued. 

Discussion:  The  Secretary  is  aware 
that  using  the  average  daily  principal 
balance  of  a  loan  for  a  quarter  requires 
a  lender  to  track  more  information  than 
if  the  lender  used  the  ending  principal 
balance  of  the  loan.  The  Secretary  is 
also  aware  that  the  regulatory  provisions 
differ  from  the  guidance  the  Department 
has  issued  with  respect  to  rebates  of 
excess  interest.  However,  these 
regulations  reflect  the  provisions  that 
are  contained  in  section  427A(i)  of  the 
HEA.  The  Secretary  does  not  have  the 
authority  to  change  these  statutory 
requirements. 
Changes:  None. 
Comments:  Many  commenters 
suggested  that  the  Secretary  extend  the 
30-day  period  to  credit  the  refund  to  45 
or  60  days.  The  commenters  believed 
that  a  lender  with  a  large  volume  of 
loans  for  which  a  refund  was  required 
may  not  be  able  to  make  the  appropriate 
refunds  wdthin  30  days  from  the  last  day 
of  the  calendar  year  in  which  the 
quarter  falls. 

Discussion:  The  Secretary  realizes  that 
a  lender  that  has  a  large  number  of  loans 
for  which  a  rebate  is  required  may  have 
difficulty  making  the  appropriate 
refunds  within  the  30-day  perfod. 
However,  the  30-day  time  period  is 
expressly  mandated  by  section  427(i)(5) 
of  the  HEA.  The  Secretary  does  not  have 
the  authority  to  change  this  statutory 
requirement. 
Changes:  None. 


Section  682.207    Due  Diligence  in 
Disbursing  a  Loan 

Comments:  A  commenter  suggested 
that  a  school,  when  receiving  FPTL 
proceeds  via  check,  should  be  given  the 
option  to  receive  those  proceeds  via  a 
master  check  or  individual  checks.  The 
commenter  pointed  out  that  the 
disbursement  of  FFEL  Program  loan 
proceeds  via  a  master  check  will  place 
the  extra  administrative  burden  and 
costs  associated  with  processing  the 
master  check  and  cutting  individual 
checks  to  borrowers  at  a  school  in  cases 
when  a  school  would  otherwise  endorse 
an  individual  loan  check  and  deliver  it 
to  the  borrower. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  disbursement  of  a 
loan  proceeds  via  a  master  could  impose 
such  a  burden.  The  Secretar>'  agrees 
with  the  commenter  that  a  school 
should  be  provided  the  authority  to 
choose  if  it  wishes  loan  proceeds  to  be 
disbursed  via  a  master  check. 

Changes:  A  change  has  been  made. 
The  final  regulations  provide  that  FFEL 
Program  loan  proceeds  may  be 
disbursed  via  a  master  check  if  both  the 
lender  and  school  agree  to  the  use  of  a 
master  check. 

Comments:  Many  commenters 
suggested  that  the  Secretary  should 
require  a  school  to  obtain  a  borrower's 
written  authorization  to  release  FFEL 
Program  loan  proceeds  that  are 
disbursed  via  a  master  check.  The 
commenters  believed  that  this  i?  a 
necessary  control  to  ensure  that  the 
borrowers  are  aware  they  are  receiving 
their  loan  proceeds. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  requiring  the 
borrower's  written  authorization  for  the 
release  of  the  initial  and  any  subsequent 
disbursement  of  each  FFEL  loan  to  be 
made  is  a  necessary  control  to  ensiue 
that  a  borrower  is  aware  he  or  she  is 
receiving  the  loan  proceeds. 

Changes:  A  change  has  been  made. 
The  final  regulations  have  been 
amended  in  §  682.604  to  require  a 
borrower's  written  authorization  for  the 
release  of  his  or  her  loan  proceeds  via 
a  master  check. 

Section  682.305    Procedures  for 
Payment  of  Interest  Benefits  and  Special 
Allowance 

Comments:  Many  commenters 
suggested  that  the  Secretary  notify  a 
guaranty  agency,  or  a  new  holder  of  a 
loan,  that  die  originating  lender  has 
failed  to  pay  the  origination  fees.  The 
commenters  argued  that  a  guaranty 
agency  or  a  new  holder  will  not  know 
if  the  origination  fees  have  been  paid  on 
a  loan. 
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Discussion:  The  Secretary  does  act 
agree  with  the  commenters.  The 
Secretary  believes  that  the  most 
practical  way  for  a  lender  or  guaranty 
agency  to  find  out  if  the  origination  fees 
have  been  paid  on  a  loan  is  through  the 
lender  selling  the  loan  or  the  lender  that 
is  submitting  the  claim.  It  would  not  be 
practicable  for  the  Secretary  to  verify  if 
the  origination  fees  have  been  paid  on 
a  loan  every  time  a  loan  is  sold  or  a 
default  claim  is  filed.  The  Secretary  is 
not  informed  by  lenders  when  a  loan  is 
sold. 

Changes:  None. 

Comments:  Many  commenters 
believed  that  a  guaranty  agency  should 
not  be  penalized  by  loss  of  eligibiUty  for 
reinsurance  on  a  loan  because  a  lender 
did  not  pay  the  origination  fees.  The 
commenters  believed  that  the  lender 
should  be  held  responsible  and  be 
penalized  for  failing  to  pay  the 
origination  fees  on  loans  that  it  has 
maide. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  It  has  been 
the  longstanding  policy  of  the  Secretary 
that  an  FFEL  Program  loan  is  not 
eligible  for  reinsurance  if  the  lender  or 
agency  has  failed  to  comply  with  all 
Federal  requirements  with  respect  to  the 
loan.  However,  the  Secretary  agrees 
with  the  commenters  that  a  lender  that 
fails  to  pay  the  origination  fees  should 
be  penalized  for  failing  to  do  so.  The 
Secretary  will  take  whatever  action 
necessary  against  a  lender  to  ensure  that 
the  origination  fees  are  promptly  being 
paid. 

Changes:  None. 

Comments:  Many  commenters 
suggested  that  the  Secretary  amend  this 
provision  to  permit  a  lender  that 
purchases  a  loan  to  pay  the  origination 
fees  to  the  Secretary.  The  commenters 
argued  that  many  originating  lenders 
sell  their  loans  upon  disbursement  and 
have  contractual  agreements  with  the 
purchasing  lenders  that  provide  that  the 
purchasing  lender  will  pay  the 
origination  fees. 

Discussion:  The  Secretary  does  not 
believe  that  such  an  amendment  is 
necessary.  The  Secretary  has 
promulgated  this  rule  because,  in  many 
cases,  such  origination  fees  are  not 
being  paid  to  the  Secretary.  The 
Secretary  believes  that  it  is  necessary  to 
hold  an  originating  lender  responsible 
for  such  fees  because  this  will  decrease     - 
the  incidence  of  origination  fees  not 
being  paid  to  the  Secretary.  A 
purchasing  lender  may  reimburse  the 
originating  lender  for  the  origination 
fees. 

Changes:  None. 
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Section  682.401 
Agreement 


Basic  Program 


Comments:  Many  commenters 
suggested  that  the  Secretary  provide  in 
the  regulations  that  a  guaranty  agency 
may  (generally)  not  insure  less  than  98 
percent  of  the  unpaid  principal  balance 
of  loans  insured  under  its  program.  The 
commenters  suggested  this  change 
because  they  believed  this  reflected  the 
language  of  the  HEA. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  The 
Secretary  believes  that  Congress 
intended  to  bar  a  guaranty  agency  from 
paying  lenders  more  than  98  percent  of 
the  unpaid  principal  and  accrued 
interest  on  default  claims  filed  on  loans 
made  on  or  after  October  1. 1993.  The 
Secretary  believes  therefore  it  would  be 
a  misuse  of  a  guaranty  agency's  reserve 
fund  to  pay  more  than  98  percent  of  the 
unpaid  principal  and  interest  on  a 
defaulted  loan. 

Changes:  None. 

Comments:  Many  commenters 
suggested  that  the  Secretary's  limitation 
of  collection  costs  that  may  be  included 
in  a  Federal  Consolidation  Loan  to  18.5 
percent  was  unreasonable.  The 
commenters  believed  that  18.5  percent 
would  not  cover  the  collection  costs 
incurred  on  some  loans.  The 
commenters  also  argued  that  this 
provision  debilitates  the  deterring  effect 
collection  costs  have  with  respect  to  a 
borrower  repaying  his  or  her  loan. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters  that  limiting 
collection  costs  to  18.5  percent  of  the 
borrower's  outstanding  balance  is 
unreasonable.  The  Secretary  wishes  to 
clarify  that  this  provision  is  intended  to 
encourage  a  borrower  with  a  defaulted 
loan  to  consolidate  the  loan  in  order  to 
get  the  loan  out  of  default  and 
reestablish  his  or  her  eligibility  for 
student  financial  aid.  The  Secretary 
believes  that  limiting  the  collection 
costs  that  may  be  included  in  a  Federal 
Consolidation  loan  will  provide  an 
incentive  for  a  borrower  to  get  out  of 
defauh. 

Changes:  None. 

Waiver  ofProposed  Rulemaking 

In  addition  to  the  changes  made  to 
part  682  based  on  public  comment  on 
the  notice  of  proposed  rulemaking,  the 
Secretary  has  revised  the  regulations  to 
include  changes  made  by  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382),  enacted  subsequent  to 
pubhcation  of  the  notice  of  proposed 
rulemaking. 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 


accordance  with  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  However, 
since  these  changes  merely  incorporate 
statutory  changes  into  the  regulations, 
public  comment  could  have  no  effect. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  553(b)(B)  that 
public  Comment^on  the  regulatiojns  Is 
unnecessary  arid  contrary  to  the  public 
interest. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action.  The  potential  costs 
associated  with  these  regulations  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  to  be  necessary  for 
administering  the  Title  IV.  HEA 
programs  effectively  and  efficiently.  In 
assessing  the  potential  costs  and 
benefits — both  quantitative  and 
quaUtative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  these 
regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Assessment  of  Educational  Impact 

In  the  NPRM.  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by, 
or  is  available  from,  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure,  Colleges  and  universities. 
Education.  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  November  22, 1994. 
Richard  W.  Riley, 

Secretary  of  Education . 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.032.  Federal  Family  Education 
Loan  Program) 

The  Secretary  proposes  to  amend  part 
682  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 


PART.682-FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAMS 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.202  is  amended  by 
adding  new  paragraphs  (a)(6)  and  (a)(7) 
to  read  as  follows: 

§682.202    Pemfiissible  charges  by  lenders 
to  borrowers. 

*        •        «        *        •  - 

(a)  *  *  * 

(6)  Refund  of  excess  interest  paid  on 
Stafford  loans. 

(i)  For  a  loan  with  an  applicable 
interest  rate  of  10  percent  made  prior  to 
July  23, 1992,  and  for  a  loan  with  an 
applicable  interest  rate  of  10  percent 
made  &x)m  July  23, 1992  through 
September  30, 1992,  to  a  borrower  with 
no  outstanding  FFEL  Program  loans — 

(A)  If  during  any  calendar  quarter,  the 
^  sum  of  the  average  of  the  bond 

equivalent  rates  of  the  91-day  Treasury 
bills  auctioned  for  that  quarter,  plus 
3.25  percent,  is  less  than  10  percent,  the 
lender  shall  calculate  an  adjustment  and 
credit  the  adjustment  as  specified  under 
paragraph  (a)(6)(i)(B)  of  this  section  if 
the  borrower's  account  is  not  more  than 
30  days  delinquent  on  December  31. 
The  amount  of  the  adjustment  for  a 
calendar  quarter  is  equal  to— 

(1)  10  percent  minus  the  sum  of  the 
average  of  the  bond  equivalent  rates  of 
the  91-day  Treasury  bills  auctioned  for 
the  applicable  Quarter  plus  3.25  percent: 

[2]  Multiplied  by  the  average  oaily 
principal  balance  of  the  loan  (not 
including  unearned  interest  added  to 
principal);  and 

(3)  Divided  by  4; 

(B)  No  later  than  30  calendar  days 
after  the  end  of  the  calendar  year,  the 
holder  of  the  loan  shall  credit  any 
amounts  computed  under  paragraph 
(a)(6)(i)(A)  of  this  section  to— 

(1)  The  Secretary,  for  amounts  paid 
during  any  period  in  which  the 
borrower  is  eligible  for  interest  benefits; 

(2)  The  borrower's  account  to  reduce 
the  outstanding  principal  balance  as  of 
the  date  the  holder  adjusts  the 
borrower's  account,  provided  that  the 
borrower's  account  was  not  more  than 
30  days  delinquent  on  that  December 
31;  or 

(3)  The  Secretary,  for  a  borrower  who 
on  the  last  day  of  the  calendar  year  is 
delinquent  for  more  than  30  days. 

(ii)  For  a  fixed  interest  rate  loan  made 
on  or  after  July  23. 1992  to  a  borrower 
with  an  outstanding  FFEL  Program 
loan — 

(A)  If  during  any  calendar  quarter,  the 
sum  of  the  average  of  the  bond 
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equivalent  rates  of  the  91-day  Treasury 
bills  auctioned  for  that  quarter,  plus 
3.10  percent,  is  less  than  the  applicable 
interest  rate,  the  lender  shall  calculate 
an  adjustment  and  credit  the  adjustment 
to  reduce  the  outstanding  principal 
balance  of  the  loan  as  specified  under 
paragraph  (a)(6)(ii)(C)  of  this  section  if 
the  borrower's  account  is  not  more  than 
30  days  delinquent  on  December  31. 
The  amount  of  an  adjustment  for  a 
calendar  quarter  is  equal  to— 

(1)  The  applicable  interest  rate  minus 
the  sum  of  the  average  of  the  bond 
equivalent  rates  of  the  91-day  Treasury 
bills  auctioned  for  the  applicable 
quarter  plus  3.10  percent; 

(2)  Multiplied  by  the  average  daily 
principal  balance  of  the  loan  (not 
including  unearned  interest  added  to 
principal);  and 

[3]  Divided  by  4; 

(B)  For  any  quarter  or  portion  thereof 
that  the  Secretary  was  obligated  to  pay 
interest  subsidy  on  behalf  of  the 
borrower,  the  holder  of  the  loan  shall 
refund  to  the  Secretary,  no  later  than  the 
end  of  the  following  quarter,  any  excess 
interest  calculated  in  accordance  with 
paragraph  (a)(6){ii)(A)  of  this  section; 

(C)  For  any  other  quarter,  the  holder 
of  the  loan  shall,  within  30  days  of  the 
end  of  the  calendar  year,  reduce  the 
borrower's  outstanding  principal  by  the 
amoimt  of  excess  interest  calculated 
under  paragraph  (a)(6)(ii)(A)  of  this 
section,  provided  that  the  borrower's 
account  was  not  more  than  30  days 
delinquent  as  of  December  31; 

(D)  For  a  borrower  who  on  the  last 
day  of  the  calendar  year  is  delinquent 
for  more  than  30  days,  any  excess 
interest  calculated  shall  be  refunded  to 
the  Secretary;  and 

(E)  Notwithstanding  paragraphs 
(a)(6)(ii)(B),  (C)  and  (D)  of  this  section, 
if  the  loan  was  disbursed  during  a 
quarter,  the  amount  of  any  adjustment 
refunded  to  the  Secretary  or  credited  to 
the  borrower  for  that  quarter  shall  be 
prorated  accordingly. 

(7)  Conversion  to  Variable  Rate. 

(i)  A  lender  or  holder  shall  convert 
the  interest  rate  on  a  loan  under 
paragraphs  (a)(6)(i)  or  (ii)  of  this  section 
to  a  variable  rate. 

(ii)  The  applicable  interest  rate  for 
each  12-month  period  beginning  on  July 
1  and  ending  on  June  30  preceding  each 
12-month  period  is  equal  to  the  sum 
of— 

(A)  The  bond  equivalent  rate  of  the 
91-day  Treasury  bills  auctioned  at  the 
final  auction  prior  to  June  1;  and 

(B)  3.25  percent  in  the  case  of  a  loan 
described  in  paragraph  (a)(6)(i)  of  this 
section  or  3.10  percent  in  the  case  of  a 
loan  described  in  paragraph  (a)(6)(ii)  of 
this  section. 


(iii){A)  In  connection  with  the 
conversion  specified  in  paragraph 
(a)(6)(ii)  of  this  section  for  any  period 
prior  to  the  conversion  for  which  a 
rebate  has  not  been  provided  under 
paragraph  (a)(6)  of  this  section,  a  lender 
or  holder  shall  convert  the  interest  rate 
to  a  variable  rate. 

(B)  The  interest  rate  for  each  period 
shall  be  reset  quarterly  and  the 
applicable  interest  rate  for  the  quarter  or 
portion  shall  equal  the  sum  of— 

(1)  The  average  of  the  bond  equivalent 
rates  of  91 -day  Treasury  bills  auctioned 
for  the  preceding  3-month  period;  and 

(2)  3.25  percent  in  the  case  of  loans 
as  specified  under  paragraph  (a)(6)(i)  of 
this  section  or  3.10  percent  in  the  case 
of  loans  as  specified  under  paragraph 
(a)(6)(ii)  of  this  section. 

(iv)(A)  The  holder  of  a  loan  being 
converted  under  paragraph  (a)(7)(iii)(A) 
of  this  section  shall  complete  such 
conversion  on  or  before  January  1, 1995. 

(B)  The  holder  shall,  not  later  than  30 
days  prior  to  the  conversion,  provide 
the  borrower  with — 

(1)  A  notice  informing  the  borrower 
that  the  loan  is  being  converted  to  a 
variable  interest  rate; 

(2)  A  description  of  the  rate  to  the 
borrower; 

(3)  The  current  interest  rate;  and 

(4)  An  explanation  that  the  variable 
rate  will  provide  a  substantially 
equivalent  benefit  as  the  adjustment 
otherwise  provided  under  paragraph 
(a)(6)  of  this  section. 

(v)  The  notice  may  be  provided  as 
part  of  the  disclosure  requirement  as 
specified  under  §682.205. 

(vi)  The  interest  rate  as  calculated 
under  this  paragraph  may  not  exceed 
the  maximum  interest  rate  applicable  to 
the  loan  prior  to  the  conversion. 

3.  Section  682.207  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b)(l)(ii)(A);  removing  the 
semicolon  at  the  end  of  paragraph 
(b)(l)(ii)(B),  and  adding,  in  its  place,  a 
period  and  a  new  sentence;  and 
removing  the  semicolon  at  the  end  of 
paragraph  (b)(l)(v)(B)(I),  and  adding,  in 
its  place,  a  period  and  a  new  sentence; 
by  adding  a  new  paragraph  (b)(l)(ii)(C) 
to  read  as  follows: 

S  682.207    Due  diligence  in  disbursing  a 

loan. 

•        •        •        »        • 

(b)(1)*  '  • 

(ii)*  *  * 

(B)  *  *  *  A  disbursement  made  by 
electronic  funds  transfer  must  be 
accompanied  by  a  list  of  the  names, 
social  security  numbers,  and  loan 
amounts  of  the  borrowers  who  are 
receiving  a  portion  of  the  disbursement; 
or 
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(C)  If  the  school  and  the  lender  agree, 
a  master  check  from  the  lender  to  the 
eligible  institution  to  a  separate  account 
maintained  by  the  school  as  trustee  for 
the  lender.  A  disbursement  made  by  a 
master  check  must  be  accompanied  by 
a  list  of  the  names,  social  security 
numbers,  and  loan  amounts  of  the 
borrowers  who  are  receiving  a  portion  of 
the  disbiu^ement; 
•        *        •        •        ■ 

(v)*  •  • 

(B)-  •  • 

(7)  •  *  *  A  disbursement  made  by 
electronic  funds  transfer  or  master 
check  must  be  accompanied  by  a  list  of 
the  names,  social  seoirity  numbers,  and 
loan  amounts  of  the  borrowers  who  are 
receiving  a  portion  of  the  disbursement 
and  the  names  and  social  security 
numbers  of  the  students  on  whose 
behalf  the  parents  are  borrowing. 

4.  Section  682.300  is  amended  by 
revising  paragraph  (b)(2)(ii)(B), 
paragraph  {c)(3)(ii),  and  paragraphs 
(cH4)  (i)  and  (ii)  to  read  as  follows: 

§682^)00    Payment  of  intarMttMnaflts  on 
Stafford  and  ConeoUdatlon  Loans. 


(b)* 
(2)* 
(ii)* 


•  • 


(B)  The  proceeds  of  the  disbursement 
made  by  electronic  funds  transfer  or 
master  check  in  accordance  with 
§682.207(b)(l)(ii)  (B)  and  (C)  have  not 
been  released  from  the  restricted 
account  maintained  by  the  school  on  or 
before  that  date; 
•       •       *        •       • 

(c)*  *  • 

(3)*   *   • 

(ii)  In  the  case  of  a  loan  disbursed  by 

electronic  funds  transfer  or  master 

check,  3  days  prior  to  the  first  day  of  the 

period  of  enrollment  or,  if  the  loan  is 

disbursed  after  the  first  day  of  the 

period  of  enrollment,  3  days  after 

disbursemenL 
(4).  .  . 

(i)  The  disbursement  check  is 
returned  uncashed  to  the  lender  or  the 
lender  is  notified  that  the  disbursement 
made  by  electronic  funds  transfer  or 
master  check  will  not  be  released  from 
the  restricted  account  maintained  by  the 
school;  or 

(ii)  The  check  for  the  disbursement 
has  not  been  negotiated  before  the  120th 
day  after  the  date  of  disbursement  or  the 
disbursement  made  by  electronic  funds 
transfer  or  master  check  has  not  been 
released  from  the  restricted  account 
maintained  by  the  school  before  that 
date. 

5.  Section  682.302  is  amended  by 
revising  paragraphs  (b)(3)  (i)  and  (u)  and 


paragraph  (d)(l)(vi)(B)  to  read  as 
follows: 

§682.302    Payment  of  apacMaNowance  on 
FFEL  loans. 

•  *        •        •        * 

(b)«  •  • 
(3)»  •  • 

(i)  The  disbursement  check  is 
returned  uncashed  to  the  lender  or  the 
lender  is  notified  that  the  disbursement 
made  by  electronic  funds  transfer  or 
master  check  will  not  be  released  frtMn 
the  restricted  account  maintained  by  the 
school;  or 

(ii)  The  check  for  the  di^ursement 
has  not  been  negotiated  before  the  120th 
day  after  the  date  of  disbursement  or  the 
disbursement  made  by  electronic  funds 
transfer  or  master  check  has  not  been 
released  frnm  the  restricted  account 
maintained  by  the  school  before  that 
date. 

•  •        •       •       • 

(d)*  •  • 

(1)  *  •  * 

(vi)*  *  • 

(B)  the  loan  proceeds  disbursed  by 
electronic  funds  transfer  or  master 
check  in  accordance  with 
§  682.207(b)(l)(ii)  (B)  and  (C)  have  not 
been  released  from  the  restricted 
account  maintained  by  the  school  on  or 
before  that  date;  or 

6.  Section  682.305  is  amended  by 
revising  paragraph  {a)(4)  to  read  as 
follows: 

§682.305    Procedures  for  payment  of 
interest  benefits  and  special  allowance. 

(a)  *  *  * 

(4)  If  an  originating  lender  sells  or 
otherwise  transfers  a  loan  to  a  new 
holder,  the  originating  lender  remains 
liable  to  the  Secretary  for  payment  of 
the  origination  fees.  The  ^cretary  will 
not  pay  interest  benefits  or  special 
allowance  to  the  new  holder  or  pay 
reinsurance  to  the  guaranty  agency  until 
the  origination  fees  are  paid  to  the 
Secretary. 
•        *        •        •        • 

7.  Section  682.401  is  amended  by 
revisirig  paragraph  (b)(10)(vi}(B)(J): 
adding  new  paragraphs  (bKlO)(iii)  and 
(b)(27);  and  by  revising  paragraph 
(b)(14)  to  read  as  follows: 

§  682.401    Basic  program  agreement 

(b)*  *  * 

(10)  •  •  • 

(vi)«  •  * 

(B)*  •  • 

(3)  The  loan  proceeds  disbursed  by 
electronic  funds  transfer  or  master 
check  in  accordance  with 
§682.207(b)(l)(ii)  (B)  and  (C)  have  not 
been  released  from  the  restricted 
account  maintained  by  the  school. 


(ID*  *  * 

(iii)  The  Secretary  will  pay  a  lender 
referral  fee  to  each  guaranty  agency  with 
whom  the  Secretary  has  a  lender  referral 
agreement,  an  amount  equal  to  0.5 

[>ercent  of  the  principal  amount  of  a 
oan  made  as  a  result  of  the  agency's 
referral  service. 

•  »        •        «        « 

(14)  Guamnty  liability.  The  guaranty 
agency  shall  guarantee — 

(i)  100  percent  of  the  unpaid  principal 
balance  of  each  loan  guaranteed  for 
loans  disbursed  before  October  1, 1993; 
and 

(ii)  Not  more  than  98  percent  of  the 
unpaid  principal  balance  of  each  loan 
guaranteed  for  loans  first  disbursed  on 
or  after  October  1, 1993. 

•  *        •        «        * 

(27)  Collection  Charges  and  Late  Fees 
on  Defaulted  FFEL  loans  being 
Consolidated.  A  guaranty  agency  may 
not  guarantee  collection  charges  or  late 
fees  that  exceed  18.5  percent  of  the 
outstanding  principal  and  interest  on  a 
defaulted  FFEL  Program  loan  tliat  is       -^ 
included  in  a  Federal  Consolidation 
loan. 

•  •        •        *        * 

8.  Section  682.402  is  amended  by 
revising  paragraphs  (e)(3)(iv) 
introductory  text.  (e)(3)(iv)(A),  the 
heading  of  paragraph  (e)(8).  paragraph 
(e)(8)(iii)  introductory  text,  the  heading 
of  paragraph  (e)(10)  and  paragraph 
(e)(10)(iii)  introductory  text  to  read  as 
follows: 

§682.402    Deatti,  disability,  dosed  school, 
false  cerlMcatlon,  and  bankruptcy 
payments. 

(e)*  *  • 

(3)*  *  * 

(iv)  In  the  case  of  a  borrower 
requesting  a  discharge  because  the 
school,  without  authorization  of  the 
borrower,  endorsed  the  borrower's  name 
on  the  loan  check  or  signed  the 
authorization  for  electronic  funds 
transfer  or  master  check,  the  borrower 
shall— 

(A)  Certify  that  he  or  she  did  not 
endorse  the  loan  check  or  sign  the 
authorization  for  electronic  funds 
transfer  or  master  check,  or  authorize 
the  school  to  do  so; 

(8)  Guaranty  agency  responsibilities 
with  respect  to  a  claim  filed  by  a  lender 
based  only  on  the  borrower's  assertion 
that  he  or  she  did  not  sign  the  loan 
check  or  the  authorization  for  the 
release  of  loan  funds  via  electronic 
funds  transfer  or  master  check. 
•        *        *        *        • 

(iii)  If  the  agency  determines  that  a 
borrower  who  asserts  that  ha  or  she  did 
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not  sign  the  electronic  funds  transfer  or 
master  check  authorization  satisfies  the 
requirements  for  discharge  under 
paragraph  (e){3)(iv)  of  this  secUon.  it 
shall,  within  30  days  after  making  that 
determination,  pay  the  claim  in 
accordance  with  §  682.402(h)  and— 
***** 

(10)  Guaranty  agency  responsibilities 
in  the  case  of  a  loan  held  by  the  agency 
for  which  a  discharge  request  is 
submitted  by  a  borrower  based  only  on 
the  borrower's  assertion  that  he  or  she 
did  not  sign  the  loan  check  or  the 
authorization  for  the  release  of  loan 
proceeds  via  electronic  funds  transferor 
master  checjc. 

•  *        »        •        * 

(iii)  In  the  case  of  a  borrower  who 
requests  a  discharge  because  he  or  she 
did  not  sign  the  electronic  funds 
transfer  or  master  check  authorization,  if 
the  agency  determines  that  the  borrower 
meets  the  conditions  for  discharge,  it 
shall  immediately  terminate  any 
collection  efforts  against  the  borrower 
virith  respect  to  the  discharged  loan 
amount  and  any  charges  imposed  or 
costs  incurred  by  the  agency  related  to 
the  discharged  loan  amount  that  the 
borrower  is,  or  was,  otherwise  obligated 
to  pay,  and  within  30  days  after  making 
that  determination — 

•  .  •        »        *        ♦ 

9.  Section  682.404  is  amended  by 
revising  paragraphs  (a)(1).  (b)(1).  and 
(b)(2).  by  removing  paragraph  (b)(4).  by 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4),  by  removing  the  period 
at  the  end  of  paragraph  (b)(3)(iii)  and 
adding  a  semi-colon  in  its  place,  and 
adding  a  new  paragraph  (b)(3)(iv). 

§  682.404    Federal  reinsurance  agreement 

(a)  General.  (l)(i)  The  Secretary  may 
enter  into  a  reinsurance  agreement  with 
a  guaranty  agency  that  has  a  basic 
program  agreement.  Except  as  provided 
in  paragraph  (b)  of  this  section,  under  a 
reinsurance  agreement  the  Secretary 
reimburses  the  guaranty  agency  for  98 
percent  of  its  losses  on  default  claim 
payments  to  lenders. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  section,  the  Secretary 
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reimburses  a  guaranty  agency  for  100 
percent  of  its  losses  on  defauh  claim 
payments — 

(A)  For  loans  made  prior  to  October 
1,1993; 

(B)  For  loans  made  under  an  approved 
lender-of-last-resort  program; 

(C)  For  loans  transferred  under  a  plan 
approved  by  the  Secretary  from  an 
insolvent  guaranty  agency  or  a  guaranty 
agency  that  withdraws  its  participation 
in  the  FFEL  Program; 

(D)  For  a  guaranty  agency  that  entered 
into  a  basic  program  agreement  under 
section  428(b)  of  the  Act  after 
September  30. 1976.  or  was  not  actively 
carrying  on  a  loan  guarantee  program 
covered  by  a  basic  program  agreement 
on  October  1.  1976  for  five  consecutive 
fiscal  years  beginning  virith  the  first  year 
of  its  operation. 
***** 

(b)*  *  * 

(1)  If  the  total  of  reinsurance  claims 
paid  by  the  Secretary  to  a  guaranty 
agency  during  any  fiscal  year  reaches  5 
percent  of  the  amount  of  loans  in 
repayment  at  the  end  of  the  preceding 
fiscal  year,  the  Secretary's  reinsurance 
payment  on  a  default  claim 
subsequently  paid  by  the  guaranty 
agency  during  that  fiscal  year  equals— 

(i)  90  percent  of  its  losses  for  loans 
made  before  October  1. 1993  or 
transferred  under  a  plan  approved  by 
the  Secretary  from  an  insolvent  guaranty 
agency  or  a  guaranty  agency  that 
withdraws  its  participation  in  the  FFEL 
Program;  or 

(ii)  88  percent  of  its  losses  for  loans 
made  on  or  after  October  1.  1993. 

(2)  If  the  total  of  reinsurance  claims 
paid  by  the  Secretary  to  a  guaranty 
agency  during  any  fiscal  year  reaches  9 
percent  of  the  amount  of  loans  in 
repayment  at  the  end  of  the  preceding 
fiscal  year,  the  Secretary's  reinsurance 
payment  on  a  default  claim 
subsequently  paid  by  the  guaranty 
agency  during  that  fiscal  year  equals— 

(i)  80  percent  of  its  losses  for  loans 
made  before  October  1, 1993  or 
transferred  under  a  plan  approved  by 
the  Secretary  from  an  insolvent  guaranty 
agency  or  a  guaranty  agency  that 


withdraws  its  participation  in  the  FFEL 
Program;  or 

(ii)  78  percent  of  its  losses  for  loans 
made  on  or  after  October  1. 1993. 

(3)*  •  • 

(iv)  On  loans  made  under  a  guaranty 
agency's  approved  lender-of-last-resort 
program. 
***** 

10.  Section  682.406  is  amended  by 
revising  paragraph  (a)(2)(ii)  to  read  as 
follows: 

§682.406    Conditions  of  reinsurance 
coverage. 

(a)  •  •  • 
(2)  •  •  • 

(ii)  The  proceeds  of  the  disbursement 
made  by  electronic  funds  transfer  or 
master  check  in  accordance  with 
§682.207(b)(l)(ii)  (B)  and  (C)  have  been 
released  from  the  restricted  account 
maintained  by  the  school  within  120 
days  after  disbursement; 

11.  Section  682.407  is  removed  and 
reserved. 

12.  Section  682.604  is  amended  by 
revising  paragraph  (c)(3)  introductory 
text  to  read  as  follows. 

§682.604    Processing  the  borrower's  loan 
proceeds  and  counseling  t>orrowers 

***** 

(c)*  *  • 

(3)  If  the  loan  proceeds  are  disbursed 
by  electronic  funds  transfer  to  an 
account  of  the  school  in  accordance 
with  §  682.207(b)(l)(ii)(B).  or  by  master 
check  in  accordance  with 
§  682.207(b)(l)(ii)(C).  the  school  must, 
unless  authorization  was  provided  in 
the  loan  application,  not  more  than  30 
days  prior  to  the  first  day  of  classes  of 
the  period  of  enrollment  for  which  the 
loan  is  intended,  obtain  the  student's,  or 
in  the  case  of  a  Federal  PLUS  loan,  the 
parent  borrower's  written  authorization 
for  the  release  of  the  initial  and  any 
subsequent  disbursement  of  each  FFEL 
loan  to  be  made,  and  after  the  student 
has  registered  either — 
*        •        *        »        « 

(Authority:  20  U.S.C.  1078) 

(FR  Doc.  94-29263  Filed  11-29-94:  8:45  amj 
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ENViRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS--400082B;  FRL-4922-2] 
RiN  2070-AC47 

Addition  of  Certain  Chemicals;  Toxic 
Ciiemical  Release  Reporting; 
Community  Right-to-Know 

AGENCY:  Environmfental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  adding  286  chemicals 
and  chemical  categories,  which  include 
39  chemicals  as  part  of  two  delineated 
categories,  to  the  lisi  of  toxic  chemicals 
subject  to  reporting  under  section  313  of 
the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
The  additions  of  these  chemicals  and 
chemical  categories  are  based  on  their 
acute  hiunan  health  effects, 
carcinogenicity  or  other  chronic  human 
health  effects,  and/ or  their  adverse 
effects  on  the  environment.  EPA  is 
taking  this  action  pursuant  to  its 
authority  to  add  to  the  list  those 
chemicals  and  chemical  categories  that 
meet  the  EPCRA  section  313(d)(2) 
criteria  for  addition  to  the  list  of  toxic 
chemicals.  EPCRA  section  313  reporting 
for  the  newly  listed  chemicals  and 
chemical  categories  will  be  required 
beginning  with  the  1995  calendar  year. 
As  such,  the  first  reports  for  the  added 
chemicals  and  chemical  categories  must 
be  submitted  to  EPA  and  States  by  July 
1.1996. 

EFFECTIVE  DATE:  This  rule  is  effective 
November  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Project  Manager,  202-260- 
9592,  for  specific  information  regarding 
this  final  rule.  For  further  information 
on  EPCRA  section  313,  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  5101,  401  M  St.,  SW..  Washington, 
DC  20460.  Toll  free:  800-535-0202. 
TDD:  800-553-7672. 
SUPPt.EMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  rule  is  issued  under  section 
313(d)  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA),  42  U.S.C.  11001  et  sea.. 
EPCRA  is  also  referred  to  as  Title  III  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 


JMI 


B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act.  42  U.S.C. 
13106.  Section  313  established  an  initial 
list  of  toxic  chemicals  that  was 
composed  of  more  than  300  chemicals 
and  20  chemical  categories.  Section 
313(d)  authorizes  EPA  to  add  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  Under  section 
313(e),  any  person  may  petition  EPA  to 
add  chemicals  to  or  delete  chemicals 
from  the  list.  EPA  issued  a  statement  of 
petition  policy  and  guidance  in  the 
Federal  Register  of  February  4,  1987  (52 
FR  3479),  to  provide  guidance  regarding 
the  recommended  content  and  format 
for  petitions.  On  May  23,  1991  (56  FR 
23703),  EPA  issued  guidance  regarding 
the  reconmiended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compound  categories. 

n.  Background 

On  January  12, 1994  (59  FR  1788), 
EPA  issued  a  proposal  in  the  Federal 
Register  to  add  313  chemicals  and 
chemical  categories  to  the  list  of  toxic 
chemicals  under  EPCRA  section  313 
based  on  their  acute  human  health 
effects,  carcinogenicity  or  other  chronic 
human  health  effects,  and/or  their 
environmental  effects.  EPA's  decision  to 
add  the  chemicals  and  chemical 
categories  in  today's  rule  to  the  section 
313  list  is  based  on  a  further  assessment, 
in  light  of  public  comments  of  both  the 
relative  toxicity  of  the  chemicals-the 
potency  of  the  chemical's  inherent 
toxicity-and  a  careful  consideration  of 
the  type  of  adverse  effect  the  chemical 
causes  or  can  reasonably  be  anticipated 
to  cause.  Under  section  313(d)(2)(A) 
(acute  human  toxicity),  the  effect  must 
be  "significant."  Under  section 
313(d)(2)(B)  the  effect  must  either  be 
cancer  or  teratogenicity,  or  some  other 
"serious  or  irreversible"  chronic  health 
effect.  Under  section  313(d)(2)(C) 
(environmental  toxicity)  the  effect  must 
be  "significant"  and  "of  sufficient 
seriousness  in  the  judgment  of  the 
Administrator"  to  warrant  reporting. 

The  statute  does  not  specify  how 
serious  or  significant  an  effect  must  be 
in  order  for  a  chemical  to  be  listed 
under  any  of  the  criteria.  This 
determination  is  left  to  the  EPA's 
discretion  and  scientific  judgment.  The 
Agency  recognizes  that  not  every 


adverse  effect  is  sufficiently  significant 
or  serious  to  satisfy  the  criteria.  For 
chemicals  with  effects  that  satisfy  the 
criteria.  Congress  made  it  clear  in 
section  313  that  communities  have  a 
right  to  know  about  releases  of  such 
chemicals.  The  Agency's  goal  in 
implementing  section  313  is  to  ensure 
that  the  communities  are  provided  with 
that  release  information  to  allow  them 
to  further  educate  themselves  and,  if 
appropriate,  take  or  recommend  action. 

A  brief  description  of  the  selection 
process  follows,  however,  a  detailed 
description  of  EPA's  methodology  and 
rationale  for  the  proposed  addition  of 
these  chemicals  and  chemical  categories 
can  be  found  in  the  proposed  rule. 
1.  Development  of  the  chemical 
addition  list.  As  a  starting  point  for 
screening  candidates  for  addition  to  the 
toxic  chemical  Ust  under  EPCRA  section 
313,  EPA  chose  to  examine  the  lists  of 
chemicals  regulated  or  identified,  as  of 
concern,  under  various  environmental 
statutes  including:  Section  112(b)  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990  (Hazardous  Air  Pollutants);  (2) 
section  602(b)  of  the  CAA  (Class  n 
ozone  depleting  substances);  (3)  section 
307(a)  of  the  Clean  Water  Act  (CWA) 
(Priority  Pollutant  List);  (4)  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  Active  Ingredients, 
including  Special  Review,  Canceled/ 
Denied  or  Suspended,  and  Restricted 
Use  Pesticides;  (5)  section  302  of  EPCRA 
(Extremely  Hazardous  Substances);  (6) 
section  102  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA);  (7)  section  3001  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  chemicals  listed  at  40 
CFR  ?61.33(e)  and  Appendix  VIII;  (8) 
section  1412  of  the  Safe  Drinking  Water 
Act  as  amended;  (9)  certain  chemicals 
subject  to  the  Toxics  Substance  Control 
Act  (Existing  Chemicals);  and  (10)  the 
State  of  California  Safe  Drinking  Water 
and  Toxic  Enforcement  Act  of  1986 
(Proposition  65)  (List  of  Chemicals 
ICnown  to  the  State  to  Cause 
Reproductive  Toxicity);  and/or  those 
chemicals  designated  as  possible, 
probable,  or  known  carcinogens  in  the 
Monographs  of  the  International  Agency 
for  Research  on  Cancer  (lARC)  and  the 
6th  Annual  Report  on  Carcinogens  of 
the  National  Toxicology  Program  (NTP), 
U.S.  E)opartment  of  Health  and  Hiunan 
Services  (DHHS). 

2.  Screening  of  chemicals.  To 
prioritize  chemicals  for  possible 
addition  to  EPCRA  section  313,  EPA 
applied  a  human  health  and  ecotoxicity 
screen  and  a  production  volume  screen, 
which  are  described  below. 
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a.  Toxicity  screen.  A  toxicity  screen  is 
a  limited  review  of  readily  available 
toxicity  data  that  is  used  for  a 
preliminary  categorization  of  a  chemical 
during  the  process  of  selecting 
candidates  for  possible  listing  under 
EPCFL'\  section  313.  The  toxicity  screen 
is  used  to  identify  chemicals  for  further 
contideratian  and  does  not  reflect  a 
final  determination  for  listing  a 
chemical  under  EPCRA  section  313. 
Such  a  determination  can  only  be  made 
after  a  hazard  assessment  is  conducted 
(See  Unit  11.3.  of  this  preamble).  The 
chemicals  identified  above  were 
screened  for  four  general  effect 
categories:  Acute  human  health  effects, 
cancer,  other  chronic  human  health 
effects,  and  ecological  effects. 

The  screening  criteria  associated  with 
each  of  the  effect  areas  used  in  the 
toxicity  screen  are  discussed  in  detail  in 
the  Revised  Draft  Hazard  Assessment 
Guidelines  for  Listing  Chemicals  on  the 
Toxic  Release  Inventory  (Draft  Hazard 
Assessment  Guidelines),  (Ref.  11).  Based 
on  the  results  of  this  screen,  the 
chemicals  were  preliminarily  placed  in 
one  of  three  screening  categories 
defined  in  the  Draft  Hazard  Assessment 
Guidelines:  "high  priority;"  "medium 
priority;"  or  "low  priority." 

Chemicals  that  were  categorized  as 
"low  priority"  during  the  screening 
process  were  not  considered  further  as 
candidates  for  addition  to  the  EPCRA 
section  313  hst  in  this  rulemaking. 

b.  Production  volume  screen.  EPCRA 
section  313(f)  estabUshes  reporting 
thresholds  of  either  25,000  or  10,000 
pounds  per  facility  per  year  related  to 
the  amount  of  a  chemical  that  is 
manufactured,  processed,  or  otherwise 
used.  EPA  anticipates  that  the  addition 
of  chemicals  manufactured,  imported, 
processed,  or  used  in  quantities  less 
than  the  EPCRA  section  313  activity 
thresholds  would  not  result  in  the 
submission  of  Toxic  Release  Inventory 
(TRI)  reports.  Thus.  EPA  elected  to 
focus  its  attention  on  chemicals  likely  to 
yield  reports  and  also  screened  potential 
candidates  for  the  likelihood  of  meeting 
the  EPCRA  section  313  volume 
thresholds.  Chemicals  for  which  there 
were  no  data  to  indicate  that  the 
chemical  is  likely  to  meet  or  exceed  the 
EPCRA  section  313  volume  thresholds 
were  not  considered  further  as  possible 
candidates  for  addition  to  the  section 
313  hst  at  this  time. 

3.  Hazard  evaluation.  After 
completing  the  screening  phase,  EPA 
conducted  a  thorough  hazard 
assessment  tor  each  of  the  addition 
candidates  that  resulted  from  the  above 
analyses  and  determined  based  on  the 
weight-of-the  evidence  if  there  was 
sufficient  evidence  to  establish  that  the 


candidate  chemical  met  the  statutory 
criteria  for  addition  to  EPCRA  section 
313.  To  make  this  determination,  EPA 
senior  scientists  reviewed  readily 
available  toxicity  information  on  each 
chemical  for  each  of  the  following  effect 
areas:  acute  human  health  effects; 
cancer;  other  chronic  human  effects; 
and  environmental  effects.  In  addition, 
EPA  reviewed,  where  appropriate, 
information  on  the  environmental  fate 
of  the  chemical. 

The  hazard  assessment  was 
conducted  in  accordance  with  relevant 
EPA  guidelines  for  each  adverse  human 
health  or  environmental  effect  (e.g.,  the 
appropriate  guidehnes  for  hazard 
evaluation  of  chemical  carcinogens  aAd 
for  the  type  of  evidence  required  to 
substantiate  a  determination  of 
carcinogenicity  are  the  Assessment 
Guidelines  for  Carcinogen  Risk  (Ref.  4)). 
During  this  assessment  the  number, 
severity,  and  significance  of  the  effects 
induced  by  the  chemical,  the  dose  level 
causing  the  effect,  and  the  quality  and 
quantity  of  the  available  data,  including 
the  nature  of  the  data  (e.g.,  human 
epidemiological,  laboratory  animal, 
field  or  workplace  studies)  and 
confidence  level  in  the  existing  data 
base,  were  all  considered.  Where  a 
careful  review  of  the  scientific  data  for 
a  particular  chemical  results  in  a  high 
level  of  confidence  that  the  chemjcal 
causes  an  adverse  effect  at  relatively  low 
dose  levels,  EPA  believes  that  this 
evidence  is  sufficient  for  listing  the 
chemical  under  section  313.  EPA  also 
believes  that  where  a  review  of  the 
scientific  data  indicates  that  the 
chemical  will  cause  various  adverse 
effects  at  moderate  dose  levels,  the  total 
weight-of-the-evidence  indicates  that 
there  is  sufficient  evidence  for  listing 
the  chemical  under  EPCRA  section  313. 
EPA  believes  that  both  types  of 
chemicals  described  above  exhibit 
moderately  high  to  high  toxicity  based 
on  a  hazard  assessment. 

EPA  also  conducted  an  analysis  of 
exposure  for  each  chemical  or  chemical 
category  proposed  for  listing  under 
EPCRA  section  313(d)(2)(A)  (i.e..  based 
on  adverse  acute  human  health  effects), 
and,  where  appropriate,  under  section 
313(d)(2)(C)  (i.e..  based  on  adverse 
ecological  effects).  For  chemicals  listed 
under  EPCRA  section  313(d)(2)(A),  this 
analysis  included  estimated 
concentrations  of  the  chemical  at  or 
beyond  the  facihty  site  boundary 
through  the  use  of  estimated  releases 
and  modeling  techniques.  EPA  did  not 
conduct  an  analysis  of  exposure  for  the 
chemicals  proposed  for  fisting  under 
section  313(dK2)(B)  because  these 
chemicals  exhibit  moderately  high  to 
high  toxicity  .based  on  a  hazard  • ,     ..  ■ ; 


assessment  (see  Unit  IV.B.  for  a 
discussion  of  the  use  of  exposure).  As 
discussed  more  thoroughly  in  Unit  IV.B. 
of  this  preamble,  EPA  does  not  befieve 
tliat  it  is  appropriate  to  factor  exposure 
into  the  listing  decisions  for  the 
chemicals  being  listed  pursuant  to 
section  313(d)(2)(B)  in  this  rulomaUng. 

Following  a  review  and  analysis  of 
the  information  available  about  each 
chemical  in  tliis  final  rule  (including 
information  provided  through  public 
comment)  by  senior  Agency  scientists, 
the  Agency  concludes  that  for  each  of 
the  chemicals  fisted  one  or  more  of  the 
EPCRA  section  313  listing  criteria  are 
met.  Moreover,  the  adverse  effects 
associated  with  each  of  the  chemicals 
being  listed  today  are  serious  and 
significant.  In  some  cases  the  effects  are 
extreme,  such  as  cancer  or  death.  In 
others,  the  effects  are  serious  and 
lasting,  including,  for  example, 
impairment  of  a  fetus'  or  an  offspring's 
physical  development,  neurological 
effects  inhibiting  motor  abilities  or 
mental  processes  or  impairing  the 
ability  to  reproduce,  or  the 
sustainability  of  a  fragile  ecosystem 
such  as  an  estuary.  For  a  number  of 
chemicals  in  the  final  rule,  there  is  more 
than  one  adverse  effect. 

It  is  important  to  understand  that 
although  an  adverse  effect  is  known  or 
can  be  reasonably  anticipated  to  be 
caused  by  a  chemical  on  the  section  313 
Hst,  a  release  of  a  chemical  into  a 
community  does  not  necessarily  mean 
that  the  effect  will  occur.  Exposure  and 
dose  are  also  important  factors  in 
determining  whether  an  adverse  effect 
occurs  and  how  serious  the 
manifestation  will  be.  The  listing  of  a 
chemical  on  the  section  313  list  does 
not  mean  that  a  particular  community 
vdll  experience  these  adverse  effects. 
Instead  the  purpose  for  listing  a 
chemical  is  to  ensure  that  the  pubfic 
gets  information  about  releases  of  such 
chemicals.  Thus,  EPA  believes  diat  for 
chemicals  that  typically  do  not  affect 
solely  one  or  two  species  but  rather 
affect  changes  across  a  whole  ecosystem 
and  for  which  there  is  well-documented 
evidence  supporting  the  adverse  effects, 
that  their  addition  to  the  EPCRA  section 
313  list  is  warranted  even  though  the 
severity  of  the  adverse  effects  that  they 
induce  will  be  dependent  upon  site- 
specific  characteristics.  Once  EPA 
makes  release  data  available  through 
TRI,  the  community  may  then  make  its 
own  determination  on  the  importance  of 
these  releases  (and  their  potential 
adverse  effects). 

The  expansion  of  the  EPCRA  section 
313  toxic  chemical  list  is  the  first  phase 
of  the  expansion  of  the  TRI  program. 
EPA  plans  to  issue  a  proposed  rule  in 
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early  1995  expanding  the  scope  of 
industry  sectors  that  would  be  subject  to 
EPCRA  section  313.  EPA's  initial 
analysis  for  this  effort  is  focused  on 
industrial  sectors  which  have  activities 
related  to  manufacturing  that  result  in 
significant  releases  of  chemicals  Usted 
on  EPCRA  section  313.  EPA  is  also 
considering  further  expanding  right-to- 
know  by  investigating  the  feasibility  of 
adding  data  on  exposiire  to  and  use  of 
chemicals  at  TRI  facilities.  The  Agency 
believes  that  the  collection  of  this  type 
of  data  would  provide  a  greater 
understanding  of  risk  reduction  and 
pollution  prevention  opportunities. 

In  conjimcUon  with  uiese  expansion 
activities,  the  Agency  is  also 
considering  situations  where  data  of 
lesser  value  can  be  removed  from  the 
TRI  system.  Elsewhere  in  this  issue  of 
the  Federal  Register,  EPA  is 
promulgating  a  rule  establishing  an 
alternate  threshold  for  facilities  with 
low  annual  reportable  ^mounts  of  listed 
toxic  chemicals.  This  alternate 
threshold  will  provide  considerable 
relief  for  facilities  which  generate 
"small"  amounts  of  EPCRA  section  313 
chemicals  in  reportable  amounts.  This 
reUef  will  offset  the  increased  biu-den 
that  this  expansion  rule  may  impose. 
The  alternate  threshold  for  manufacture, 
or  process,  or  otherwise  use  for  each  of 
the  chemicals  meeting  the  facility 
category  will  be  an  amount  greater  than 
one  million  pounds  per  year.  If  a  facility 
meets  the  alternate  threshold  criteria, 


that  facility  will  not  be  required  to  file 
a  complete  TRI  report  (Form  R),  but  will 
be  required  to  submit  an  annual 
certification  statement  for  each  chemical 
meeting  these  conditions  for  the 
reporting  year  for  which  these 
conditions  were  met  and  maintain 
records  supporting  calculations  made  to 
determine  these  conditions.  EPA 
estimates  that  this  alternate  threshold 
provides  the  option  to  convert 
approximately  20,100  Form  R  reports  to 
certification  statements. 

m.  Summary  of  Final  Rule 

In  this  action,  EPA  is  adding  286 
chemicals  and  chemical  categories, 
which  includes  39  chemicals  as  part  of 
two  delineated  categories,  to  the  EPCRA 
section  313  list.  EPA  finds  that  each  of 
these  chemicals  and  chemical  categories 
meets  one  or  more  of  the  EPCRA  section 
313(d)(2)  criteria.  Additionally,  EPA 
beheves  that  each  of  these  chemicals 
can  reasonably  be  anticipated  to  be 
manufactured  or  imported  in  quantities 
of  at  least  10,000  pounds  (the  EPCRA 
section  313  otherwise  use  reporting 
threshold)  by  at  least  one  facility. 
Therefore,  the  Agency  believes  tfiat  the 
listing  of  these  chemicals  can 
reasonably  be  anticipated  to  generate 
EPCRA  section  313  reports  and  that 
adding  these  chemicals  to  the  toxic 
chemical  list  is  appropriate. 

The  proposed  rule  and  record 
supporting  the  rulemaking  contain 
information  on  EPA's  review  of  these 
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diemicals,  including  the  toxicity 
evaluation.  This  backgroimd 
information  will  not  be  repeated  here  in 
the  final  rule.  However,  to  the  extent 
that  comments  were  received  on  these 
issues,  those  comments  are  addressed  in 
this  document.  In  addition  to  general 
comment  and  comment  addressing  a 
broad  number  of  chemicals,  EPA 
received  specific  technical  comments  on 
110  of  the  chemicals  and  chemical 
categories.  Detailed  responses  to 
comments  are  contained  in  Response  to 
Comments  Received  on  the  January  12, 
1994  Proposed  Rule  to  Expand  the 
EPCRA  Section  313  List  [Response  to 
Comment  Document,  Ref.  14). 
Summaries  of  responses  to  comments 
on  selected  chemicals  appear  in  units 
IV.F.  and  IV.G.  of  this  preamble.  Table 
1  hsts  the  chemicals  that  EPA  has 
determined  meet  the  statutory  criteria  of 
EPCRA  section  313(d)(2)  and  are 
therefore  being  added  to  the  toxic 
chemical  list.  Each  of  the  chemicals  and 
chemical  categories  listed  below  were 
foimd  to  meet  the  statutory  criteria 
described  in  EPCRA  section 
313(d)(2)(A)-(C).  This  means  that  the 
Agency  has  made  a  finding  that  the 
chemical  is  known  to  cause  an  effect,  or 
is  reasonably  anticipated  to  do  so.  It  ' 
does  not  necessarily  mean  that  the 
chemical  is  known  to  cause  a  given 
effect.  The  specific  criterion  or  criteria 
that  the  chemical  meets  are  also  listed 
in  Table  1  below. 


Table  1. -Chemicals  Being  added  to  the  EPCRA  Section  313  Usr— Continued 


Table  l.— Chemicals  Being  Added  to  the  EPCRA  Section  313  List 


Chemical  Name 


Abamectin  (Avemiectin  B1) 

Acephate  (Acetylphosphoramidottiioic  acid  0,S-dimethyl  ester) 

Acifluorien   sodium   salt   (5-(2-Chloro-4-(triflouromethyl)phenoxy)-2-nitro-beruotc 

oCtu,  ^t.'Jium  salt) 
Aiachior 
Aldicarfo 

d-trans-Allethrin  [d-trans-Chrysanttiemic  acid  of  d-allettirone) 

Allylamine 

Aluminum  phosphide 

Ametryn  {N-Ethyl-N--(1-methylethyl)-6-(methylthio)-1.3,5,-trla2ine-  2,4  diamine) 
Amitraz 

Anilazine  (4,6-Dichlofo-N-(2-chlofopheny1)-l  .3,5-triazin-2-amine) 

Atrazine  (6-ChJofo-N-€thyf-N'-(1  -methylethyl}-1 ,3,5,-tria2lne-2.4-<Jiamine) 

Bendiocart)  (2.2-Dim€thyl-1,3-benzodicxoM-ol  methylcarbamate) 

Benfluralln  (N-Butyl-N-€thyl-2,6KJinitro-4-(trifluofomethyl)  benzenamine)      i 

Benomyl  j 

Bifenthrin  < 

Bis(tributyltin)  oxide 

Bofon  trichlofkle 

Boron  trifluoride 

Bromacjl  (5-Bromo-6-methyl-3-(1-methylpropyl)-2,4(l  H.3H)-pyrimJdined)one) 

Bfomacil    lithium    salt    (2.4(1  H,3H)-Pyrimidinedione.    5-bromo-6-methy^3    (1- 

methylpropyl),  lithium  salt) 
Bromine 

1  -Bromo-1-(bfomomethyt)-1 ,3-pfopanedicartx)nitrile 
2-Bromo-2-nitropfopane-1,3-<Sol  (Bronopol) 
Bromoxynil  (3.5-Dibromo-4-hydroxyben2onitrile) 
Bromoxynil  octanoate  (Octanoic  acid,  2,6-<jibromo-4-cyanophenyl  ester) 


CAS  No. 


071751-41-2 
030560-19-1 
062476-59-9 

015972-60-8 
000116-06-3 
028057-48-9 
000107-11-9 
020859-73-8 
000834-12-8 
033089-61-1 
000101-05-3 
001912-24-9 
022781-23-3 
001861-40-1 
017804-35-2 
082657-O4-3 
000056-35-9 
010294-34-5 
007637-07-2 
000314-40-9 
053404-19-6 

007726-95-6 
035691-65-7 
000052-51-7 
001689-84-5 
001689-99-2 


Section 
313(dM2)(A) 


Section 
313(d)(2)(B) 


X 
X 
X 


X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 

X 

X 
X 
X 
X 
X 


Section 
313(d)(2)(C) 


X 
X 
X 


X 
X 


Cttemical  Name 


Brucine 

C.I.  Acid  Red  114 

CI.  Direct  Blue  218 

Cartx)furan 

Cart»oxin  (5,6-Dihydro-2-methyl-N-phenyl-1 ,4-oxathiin-3-cafboxamide) 

Chinomethionat  (6-Methyl-1,3-dithiolo(4,5-b]quinoxalin-2-one) 

Chlorendic  acid 

Chlorimuron         ethyl         (Ethyl-2-{[I(4-chloro-6-methoxyprimidin-2-yl)-carbonvn- 
aminojsulfonyObenzoate) 

1-(3-Chloroallyl)-3,5,7-triaiza-1-a2oniaadanantane  chloride 

p-ChloroaniNne 

3-Ch)oro-2-methyl- 1 -propene 

p-Chlorophenyl  isocyanate 

Chloropicrin 

3-Chloropropionitrile 

p-Chloro-o-toluidine 

2-Chloro-1 ,1 ,1  -trifiuoroethane  (HCFC-1 33a) 

Chlorotrifluoromethane  (CFC-13) 

3-Chloro-1 ,1 ,1 -trifluoropropane(HCFC-253fb) 

Chlorpyrifos  methyl  (0.0-Dimethyl-0-(3,5.6-trichtoro-2-  pyridyl)phosphorothioate) 

Chlorsulfuron  (2-Chloro-N-{I(4-methoxy-6-methyl-1 ,3.5-tria2in-2-yl) 

amtnojcartjonyljbenzenesulfonamide) 
Crotonaldehyde 
Cyanazine 
Cycloate 
Cyciohexano) 

Cyfluthrin       (3-(2,2-Dichloroethenyl)-2,2-dimethylcyctopfopanecarboxylic       acid 

cyano(4-fluoro-3-phenoxyphenyl)methylester) 
Cyhakjthrin  (3-(2-ChlofO-33>«rifluoro-1-propenyl)-2,2- 

Dimethylcyclopropanecarboxylic  acid  cyano(3-phenoxyphenyl)nTethyl  ester) 
Dazomet  (Tetrahydro-3,5-dimethyl-2H-1 ,3,5-thiadfazine-2-thione) 
Dazomet   sodium   salt   (2H-1,3,5-Thiadiazine-2-thione,   »8trahydro-3.5KJimethyl- 

ion(l-),  sodium) 
2.4-DB 

2,4-D  butoxyethyl  ester 
2,4-D  butyl  ester 
2,4-0  chlorocrotyl  ester 
Desmedipham 
2,4-D  2-ethythexyl  ester 
2,4-D  2-ethyM-methylpentyl  ester 
Diazinon 

2,2-Dibromo-3-nitrilopropionamide 
Dicamba  (3,6-Dichloro-2-methyoxyt)enzoic  acid) 
Dichloran  (2,6-Dichloro-4-nitroaniline) 
3,3'-Oichlorobenzidine  dihydrochloride 
3,3'-Dichlorot)en2id»ne  sullate 
trans- 1 ,4-Dichloro-2-bu1ene 
1 ,2-Dichloro-1 , 1  -difluoroethane  (HCFC-1 32b) 
DichJorofluoromethane  (HCFC-21) 
Dichloropentafluoropropane 

1 .3-Dichloro-l  .1 ,2,3,3-pentafluoropropane  (HCFC-225ea) 
2.2-Dichloro-1 .1 ,1 ,3,3-(3entanuoropropane  (HCFC-225aa) 
1 ,1-0ichloro-1 ,2,3,3,3-pentafluoropropane  (HCFC-225eb) 
1,1-Dichloro-1,2,2,3.3-pentafiuoropropane  (HCFC-225cc) 
1 ,3-Dichloro-1 ,1 ,2,2.3-pentafluoropropane  (HCFC-225cb) 
1 ,2-Dichloro-1 .1 .3,3,3-pentafluoropropane  (HCFC-225da) 
3,3-Dichloro>1 ,1,1 ,2,2-pentafluoropropane  (HCFC-225ca) 
2,3-Dichloro-1 ,1 ,1 ,2,3-pentafluoropropane  (HCFC-225ba) 
1 ,2-Oichloro-1 , 1 ,2,3.3-pentafluoropropane  (HCFC-225bb) 
Dichlorophene(2,2'-Methylenebis(4-chlorophenol) 
trans- 1 ,3-Dichloropropene 

Diclofop  nr^ethyl  (2-{4-(2.4-Dichlorophenoxy)  phenoxyjpfopanoicacid,  methyl  ester) 
Dicyclopentadiene 
Diethatyl  ethyl 
Oiflubenzuron 
Digtycidyl  resorcind  ether 
Diisocyanates,  consisting  of: 

1 ,3-Bis(methylisocyanate)  cyclohexane 
1,4-Bis(methylisocyanate)  cyclohexane 
1 ,4-Cyctohexane  diisocyanate 
DJethykiisocyanatobenzene 


CAS  No. 


000357-57-3 
006459-94-5 
028407-37-6 
001563-66-2 
005234-68-4 
002439-01-2 
000115-28-6 
090982-32-4 

004080-31-3 
000106-47-8 
000563-47-3 
000104-12-1 
000076-06-2 
000542-76-7 
000095-69-2 
000075-88-7 
000075-72-9 
000460-35-5 
005598-13-0 
064902-72-3 

004170-30-3 
021725-46-2 
001134-23-2 
000108-93-0 
068359-37-5 

068085-85-8 

000533-74-4 
053404-60-7 

000094-82-6 

001929-73-3 

000094-80-4 

002971-38-2 

013684-56-5 

001928-43-4 

053404-37-8 

000333-41-5 

010222-01-2 

001918-00-9 

000099-30-9 

000612-83-9 

064969-34-2 

000110-57-6 

001649-08-7 

000075-43-4 

127564-92-5 

136013-79-1 

128903-21-9 

111512-56-2 

013474-88-9 

000507-55-1 

000431-86-7 

000422-56-0 

000422-48-0 

000422-44-6 

000097-23-4 

010061-02-6 

051338-27-3 

000077-73-6 

038727-55-8 

035367-38-5 

000101-90-6 

NA 

038661-72-2 

010347-54-3 

002556-36-7 

134190-37-7 


Section 
313(d)(2)(A) 


X 
X 


Section 
313(d)(2)(B) 


X 
X 

X 
X 
X 
X 

X 
X 
X 


X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 


X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Section 
313(d)(2)(C) 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


IMI 
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Table  1. -Chemicals  Being  Added  to  the  EPCRA  Section  313  Ust— Continued 


Chemical  Name 


ackj. 


4,4'-DiisocyanatodipherTyl  ettier 

2,4'-Diisocyanatocliphenyl  sulfide 

3.3'-Dimethoxyben2idine-4,4'-<]ilsocyanate 

3,3'-DimethyW,4'-diphenylenedii80cyanate 

3,3'-DimeJhy1  diphenylmethane-4.4'-diisocyanafe 

HexamettiyJene-1 ,6-diisocyanate 

Isophorone  diisocyanate 

Methylenebis(ph6nyl  isocyanate) 

4-f4ethyldiphenylmethane-3.4-diisocyanale 

1,1-Wethylene  b«s(4-tsocyanatocyclohexane) 

1,5-Naphthaler)e  diisocyanate 

1.3-Phenylene  diisocyanate 

1,4-Ptwnylene  diisocyanate 

PoJymeric  diphenylmethane  diisocyanate 

2.2,4-Trimethylhexamettiytene  diisocyanate 

2,4,4-Trimethylhexamethylene  diisocyanate  015646-96-5 
Dimethipin  (2.3.-Dihydro-5.6-dknethyH,4-dittiiin  1 ,1 .4.4-letraoxide) 
Dimethoate 

3,3'-Dimethoxyt)en2idine  dihydrochloride  (o-Dianisidine  dihydrocWoride) 
3,3'-Dimethoxyben2idine  hydrochloride  (o-Dianisidine  hydrochloride) 
Din)ethytamine 
Dimethylamine  dicamba 

3.3'-Dimethyll)en2idine  dhydrochtoride  (o-Tolidine  dihydrochloride) 
3,3'-Dimethylbenzid»ie  dihydronuoride  (o-Tolidine  dihydrofluoride) 
Dimethyl  chlorothiophosphate 
DimethykJichiorosik-  ne 
N.N-Dimethytformamide 
2.6-Dimethy)phenol 
Dinitrobutyl  phenol  (Dinoseb) 
Dinocap 
Diphenamid 
Diphenylamine 

Dipotassium      endothall      (7-Oxat)lcyclo(2.2.1)hepeane-2.3-dlcart)oxylic 

dipotassium  salt) 
Dipropyl  isodnchomeronate 
Disodium  •.•yanodithioimidocartx)nate 
2.4-D  isopropyl  ester 
2.4-Oithiobiuret 
Diuron 

Dodlne  (Dodecylguanidine  morxjacetate) 
2.4-DP  (Dichlotprop) 
2,4-D  propylene  glycol  butyl  ether  ester 
2,4-D  sodium  saK 

Ethoprop  (Phosphorodithioic  acid  0-ethyl  S.SnJipropyl  ester) 
Ethyl  d^ropylthiocarbamate  (EPTC) 
Famphur 

Fenarimol(.alpha.-(2-Chlorophenyl)-.alpha.-4-chlorophenyl)-5-pyrimidinemethanol) 
Fenbutatin  oxide  (hexakis(2-methyl-2-phenylpfopyl)distannoxane) 

Fenoxaprop      ethyl      (2-(4-((6-Chtofo-2-ben2oxazolylen)oxy)phenoxy)propanoic 
acid.ethyl  ester) 

Fenoxycarb  (2-(4-Phenoxyphenoxy)ethyl)cafbamic  add  ethyl  ester) 
Feripropathnn     {2.2.3,3-Tetramethylcyclopropane     carboxylic     acid     cyano(3- 

phenoxyphenyl)methyl  ester) 
^^^^  (0.0-Dimethyl  0-[3-methyM-(methylthio)  phenyO  ester,  phosphorothioic 

Fenvalerate      (4-Chloro-alpha-(1-methylethyl)benzeneacetlc      acid      cyano(3- 
phenoxyphenyl)methyl  ester) 

Ferbam  (Tris(dimethylcarbamodithloato-S,Sliron) 

Fluazifop  butyl  (2-{4-a5-(Trifluoromethyl)-2-pyridinyOoxyl-phenoxy)pfopanoic  acid, 
butyl  ester) 

Fluorine 

FluorouracU  (5-Fluorouracil) 

Flu\«linate         (N-{2-Chloro^-(trifluoromethyl)phenyQ-DL-valine(+)-cyano         (3- 

phenoxyphenyl)methyl  ester)  * 

Folpet 

''*rtSfS         <^<2-Chloro-4-(trifluoromethyl)phenoxy)-N         methylsulfonyl)-2- 

alpha-Hexachlorocyclohexane  . 

n-Hexane 

Hexazinone 


CAS  No. 


004128-73-6 
075790-87-3 
000091-93-0 
000091-97-4 
000139-25-3 
000822-06-0 
004098-71 -0 
000101-66^ 
075790-84-0 
005124-30-1 
003173-72-6 
000123-61-5 
000104-4^ 
009016-87-9 
016938-22-0 

065290-64-7 
000060-51-5 
020325-40-0 
111984^09-9 
000124-40-3 
002300^6-5 
000612-82-8 
041766-7&O 
002524-03-0 
000075-78-5 
000068-12-2 
000576-26-1 
000088-85-7 
039300-45-3 
000967-51-7 
000122-39-4 
002164-07-0 

000136-45-8 
000136-93-2 
000094-11-1 
000541-53-7 
000330-54-1 
002439-10-3 
000120-36-5 
001320-18-9 
002702-72-9 
013194-48-4 
000759-94-4 
000052-85-7 
060168-88-9 
013356-08-6 
066441-23-4 

072490-01-8 
039515-41-8 

000055-38-9 

051630-58-1 

014484-64-1 
069806-50-4 

007782-41-4 
000051-21-8 
069409-94-5 

000133-07-3 
072178-02-0 

000319-84-6 
000110-54-3 
051235-04-2 


Section 
313(d)(2)(A) 


Section 
313(d)(2)(B) 


Section 

313(d)(2)(C) 


X 
X 
X 
X 
X 
X 
X 
X 
X 

X 

X 

X  X 

X  X 

X 

X 

X 

X 
X 
X 
X 

X  X 

X 
X 
X 
X 

X  X 

X  X 

X  X 

X 

X  X 

X  X 

X 

X  X 

X  X 

X  X 

X  X 

X 

X 

X  X 

X  X 

X 

X  X 

X 

X  X 
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Table  1. -Chemicals  Being  Added  to  the  EPCRA  Section  313  UsT-Continued 


Chemical  Name 


pyrimidinone[3-{4- 
phenylJethenyQ- 


JMI 


Hydramethylnon  fTetrahydro-5.5-d»-methyl-2(1H)- 

(trifluoromethyl)phenyf]-1-{2-{4-(trifluoromethyl) 
2propenylidene]hydrazone) 

lma2alil(1-I2-(2.4-Dichlorophenyl)-2-(2-propenyloxy)ethyll-1H-imidazole) 
3-lodo-2-propynyl  ttutylcartarnate 
Iron  pentacartwnyl 
Isodrin 

Isofenphos  (2-[[Ethoxyl[(1-methytethyl)amJnoJphosphinothioynoxy)  benzoic  acid  1- 
methylethyl  ester) 

Uctofen         (5-(2-Chloro-4-(trifluoromethyl)phenoxy)-2-nitro-2-ethoxy-1  -methvl-2- 
oxoethyl  ester) 

Linuron 

Lithium  carbonate 

Malathion 

Mecoprop 

2-f^ercaptobenzothici2ole  (MET) 

Merphos 

Metham  sodium  (Sodium  methyldithiocart)amate) 

Methazole  (2-(3.4-Dichlorophenyl)-4-methyl-1.2.4-oxadiazolidine-3  5-dione) 
Methiocarb 

Methoxone  ((4-Chloro-2-methylphenoxy)  acetic  acid)  (MCPA) 

Methoxone  sodium  salt  ((4-Chloro-2-methylphenoxy)  acetate  sodium  salt) 

Methyl  isothiocyanate 

2-Methyllactonitrile 

N-Methylolacrylamide 

Methyl  parathion 

N-Methyl-2-pyrrolidone 

Methyltrichlorosilarlfe 

Metiram 

Metribuzin 

Mevinphos 

Molinate  (1H-Azepine-1  cartxjthioic  acid,  hexahydro-S-ethyl  ester) 

Monuron 

MydobutanH  (•alpha.-Butyt-.alpha.-(4-chlorophenyl)-1  H-1 2.4-triazole-1  - 

propanenitrile) 
Nat}am 
Naled 

Nicotine  and  salts 

Nitrapyrin  (2-Chloro-6-(trichloromethyl)pyridine) 
Nitrate  compounds  (water  dissoc4at)le) 
p-Nitroaniline 

Norflurazon  (4-Chloro-5-(methylamino)-2-{3-{trmuoromethyl)phenyn-3(2H)- 

pyridazinone) 

Oryzalin  (4-(Dipropylamin<^3,5-dinitrobenzenesulfonamide) 
Oxydemeton  methyl  (S-(2-(Ethylsulfinyl)ethyi)  0,0-dimethyl  ester  phosphorothioic 
acid) 

Oxydiazon    (3-[2.4-Dichloro-5-(1  -methyleShoxy)pheny!]-5-(1 ,1-<Jimethylethyl)-1  3  4- 

oxadiazol-2(3H)-one) 
Oxyfluorfen 
Ozone 

Paraquat  dichloride 

Pebulate  (Butylethylcartjamothioic  acid  S-propyl  ester) 
Pendimethalin  (N-(  1  -Ethy lpropyl)-3.4-dimethy  1-2.6-dinitrobenzenamine) 
Pentot5art)ital  sodium 
PercWoromethyl  mercaptan 

Permethrin  (3-(2.2-Dichloroethenyl)-2.2-dimethylcydopropanecarboxylic  acid    (3- 

phenoxyphenyl)methyl  ester) 
Phenanthrene  ' 

Phenothrin  (2,2-Dimethyl-3-(2-methyl-1-propenyl)  cydopropanecarboxylic  acid  (3- 

phenoxyphenyl)methyl  ester) 
1 .2-Phenylenediamine 
1 ,3-Phenylenediamine 
1 .2-Phenylenediamine  dihydrochloride 
1 ,4-Phenylenediamine  dihydrochloride 
Phenytoin 
Phosphine    :, 
Pidoram       I 
Piperonyl  buloxide 

Pirimiphos    methyl     (0-(2-(Diethylamino)-6-methyl-4-    pyrimicfinylVO.O-dimethvl 

phosphorothioate) 
Polychlorinated  alltanes 


CAS  No. 


067485-29-4 


035554-44-0 
055406-53-6 
013463-40-6 
000465-73-6 
025311-71-1 

077501-63-4 

000330-55-2 

000554-13-2 

000121-75-5 

000093-65-2 

000149-30-4 

000150-50-5 

000137-42-8 

020354-26-1 

002032-65-7 

000094-74-6 

003663-48-3 

00556-61-6 

000075-86-5 

000924-42-5 

000298-00-0 

000872-50-4 

000075-79-6 

009006-42-2 

021087-64-5 

007786-34-7 

002212-67-1 

000150-68-6 

088671-89-0 

000142-59-6 

000300-76-5 

NA 

001929-82-4 

NA 

000100-01-6 

027314-13-2 

019044-88-3 
000301-12-2 

019666-30-9 

042874-03-3 
010028-15^ 
001910-42-5 
001114-71-2 
040487-42-1 
000057-33-0 
000594-42-3 
052645-53-1 

000085-01-8 
026002-80-2 

000095-54-5 
000108-45-2 
000615-28-1 
000624-18-0 
000057-41-0 
007803-51-2 
001918-02-1 
000051-03-6 
029232-93-7 

NA 


Section 
313(d)(2)(A) 


Section 
313(d)(2)(B) 


X 
X 


X 
X 
X 
X 

X 

X 

X 
X 
X 

X 
X 
X 
X 

X 
X 


X 
X 
X 
X 
X 
X 
X 

X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 

X 

X 

X 

X 


Section 
313(d)(2)(C) 


X 
X 


X 

X 


X 
X 

X 
X 


X 
X 


X 
X. 


X 
X 
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Table  l.— Chemicals  Being  Added  to  the  EPCRA  Section  313  Ust— Continued 


Chemical  Name 


Polycydlc  aromatic  compounds  (PACs)  consisting  of: 

Ben2(a)anttiracene 

Benzo(a)phenanthrene 

Benzo(a)pyrene 

Benzo(b)fkjoranthene 

Benzo(j)fluoranttiene 

Ben2o(k)fluoranthene 

Ben20(rst)pentaphene 

Diben2(a,h)acndine  | 

Dit)enz(a,j)acridine 

Dibenzo(a,h)anthracene 

Diben2o(a,e)fli»ofanthene 

Dtt)enzo(a,e)pyrene 

Dibenzo(a,h)pyrene 

0iben20(a,l)pyrene 

7H-Dit>en20<c,g)caiba2ole 

7,12-Dimethyl  benz(a)anthracene 

lndeno(1  ^,3-cd)pyrene 

5-Methylchrysene 

1-Nitropyrene 
Potassium  bromate 
Potassium  dimethyldithiocarttamate 
Potassium  N-methyldithiocarbamate 

Profenofos  (0-(4-Bromo-2<hlorophenyl)-0-ethyl-S-propyt  phosphorottiioate) 
Prometryn  (N.N'-B*s(1-methylethyl)-6-methytthio-1 ,3,5-trjazine-2,4-diamine) 
PropachJof  (2-ChlofO-N-(l-methyle«tiyl)-N-phenylacetamide) 
Propanil  (N-{3.4-DichJorophenyl)propanamide) 
Propargite 
Propargyl  alcohol 

Propetamphos   (3-{(Ethylamino)methoxyphosphinothioylloxy}-2-butenoic  acid    1- 
methylethyl  ester) 

Proptconazole       (1  -[2-(2,4-Dichlorophenyl)-4-propyl-1 .3-dioxolan-2-yl]-methyl-1  H- 

1.2.4,-triazote) 
Quizalofop-ethyl  (2-{4-{(6-Chloro-2-quinoxalinyl)oxy]phenoxy]  propanoic  add  ethyl 


Resmethrin    ([5-(Phenylmethyl)-3-furanyl]methyl    2^-dimethyl-3-(2-methyl-1-pro- 
penyl)cyck)propan€caft)oxylate)) 

Sethoxydim  (2-[1  -(Ethoxyin)ino)butyll-5-[2-(ethylthio)propyll-3-hydroxyl-2- 

cyclohexen-1-of»e) 
Simazine 
Sodium  azide 

Sodium  dtcamta  (3,5-Dichloro-2-methoxyt)enzoic  acid,  sodium  salt) 
Sodium  dimethyldithiocartamate 
Sodium  fluoroacetate 
Sodkjm  nitrite 

Sodium  pentactilorophenate 
Sodium  o-phenylphenoxide 
Strychnine  and  salts 
Suifuryl  fluoride  (Vikane) 

Sulprofos  (0-Ethyl  0-(4-(methylthio)phenyl]phosphorodithio»c  acid  S  propyl  ester) 
TetXitNi^on  (N-(5-(1.1-Dimethylethyl)-1,3,4-thiadiazol-2-yl>-  N,N'-dimethylurea) 
Temephos 

Tertacil  (5-Chloro-3-(1.1-dimethylethyl)-€-methyl-2.4  (1  H,3H)-pyrimidinedione) 

1 , 1 .1 ,2-Tetrachloro-2-fluoroethane  (HCFC-1 21  a) 

1.1.2.2-Tetrachk)ro-l-fluoroethane  (HCFC-121) 

Tetracycline  hydrochloride 

Tetramethrin  (2,2-Dimethyl-3-(2-methyl-l-propenyl)  cyclopropanecartjoxylic  acid 

(1 ,3,4,5,6,7-hexahydro-l  ,3-dioxo-2H-isoindol-2-yl)methyl  ester) 
Thiabendazote  (2-(4-Thiazolyl)-i  H-benzimidazole) 
Thiobencart)  (Cart)amlc  add,  diethylthio-,  S-(p<hkxobenzyl)) 
ThiodKarb 

Thiophanate    ethyl    (I1,2-Phenyl€nebis(iminocarbonothioyl)l    biscarbamic    add 

diethyl  ester) 
Thiophanate-methyl 
Thiosemicart)aztde 
Triadimefon 

butarxxte) 
Trialate 

Tribenuron  methyl  (2-(4-Methoxy-6-methyl-1.3.5-tria2ir>-2-yl)- 

methylamino)carbonyl)amino)sulfonyl)-,  methyl  ester) 
TriMjtyltin  fluoride 


(1-(4-Chlorophenoxy)-3>dimethyH-<1  H-1 .2.4-triazo(-1-yi)-2- 


CASNo. 


NA 

000056-55^ 

000218-01-9 

000050-32-8 

000205-99-2 

000205-82-3 

000207-08-9 

000189-55-9 

000226-36^ 

000224-42-0 

000053-70-3 

006385-75-1 

000192-65-4 

000189-64-0 

000191-30-0 

00194-59-2 

000057-97-6 

000193-39-5 

003697-24-3 

005522-43-0 

007758-01-2 

000128^)3-0 

000137-41-7 

041198-08-7 

007287-19-6 

001918-16-7 

000709-9&^ 

002312-3S8 

000107-19-7 

031218-83-4 

060207-90-1 

076678-14-8 

010453-86-8 

074061 -80-2 

000122-34-9 

026628-22-8 

001982-69-0 

000128-04-1 

000062-74-8 

007632-00-0 

000131-52-2 

000132-27-4 

NA 

002699-79-8 

03540CM3-2 

034014-18-1 

003383-96-8 

005902-51-2 

000354-11-0 

000354-14-3 

000064-75-5 

007696-12-0 

000148-79-8 
028249-77-6 
069669-26-0 
023564-06-9 

023664-05-8 
000079-19-6 
043121-43-3 

002303-17-5 
10120(M8-0 

001963-1(H 


Section 
313<d)(2)(A) 


Section 
313(d)(2)(B) 


X 
X 
X 
X 
X 
X 
X 
)C 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 

X 

X 

X 
X 


Section 
313(d)(2)(C) 


X 
X 


X 
X 


X 
X 
X 
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Table  1. -Chemicals  Being  Added  to  the  EPCRA  Section  313  LiST-Continued 


Chemical  Name 


T  '  njthacrylafe 

S,i         .otJtylinmiophospiTate  (DEF) 

1  rio'ii'iroac^tyl  Chloride 

1 ,2.3-TrichiOrooropane 

Triciopyr  trielh>!ammonium  salt 

Triethylamine 

Triforine  (N,N"-[1 .4-Piperazinedlylbis-2,2,2-lrichloroelhylidene)]  bisformamide) 

Trimethylch)prosilane 

2,3,6-Trimettylphenyl  methylcarbamate 

Triphenyltin  chloride 

Triphenyltin  hydroxide 

Vlndozolin(3-(3.6-Dichlorophenyl)-5-ethenyl-5-methyl-2,4-oxazo!>dinedlone) 


CAS  No. 


002155-7Q-6 
000078-48  8 
000076-02-8 
000096-18-4 
057213-69-1 
000121-448 
026644-46-2 
000075-77-4 
002655-15-* 
000639-58-7 
000076-87-9 
050471-44-8 


Section 
313(d)(2)(A) 


X 
X 


Sft'flon 
3i3ti,"2;(B) 


X 
X 

X 
X 


X 
X 
X 
X 


Section 
313(d)(2)(C) 


X 
X 


EPA  is  deferring  final  action  on  40 
chemicals  and  one  chemical  category 
imtil  a  later  date.  These  chemicals  and 
the  comments  received  on  them  raised 
particularly  difficult  technical  or  policy 
issues  which  will  require  additional 
time  to  address.  The  Agency  does  not 
believe  that  it  would  be  in  the  spirit  of 
community  right-to-know  to  delay  final 
action  on  die  remaining  286  chemicals 
and  chemical  categories,  pending 
completion  of  work  on  the  more  limited 
group.  In  a  future  rulemaking,  EPA  will 
make  a  final  determination  as  to 
whether  these  chemicals  should  be 
added  to  EPCRA  section  313.  The  public 
comment  that  has  been  received  specific 
to  these  deferred  chemicals  will  be 
addressed  as  part  of  the  future 
rulemaking  discussed  above.  These 
chemicals  follow: 

o-benzyl-p-chlorophenol 

butylate 

butylated  hydroxyanisole  (BHA) 

calcium  hj^ochlorite 

caprolactam 

carbon  monoxide 

cyromazine 

dichloromethylphenylsilane 

dithiopyr 

2,4-D  2-octyl  ester 

flumetralin 

iprodione 

isopborcHie 

man  made  mineral  fibers 

methylene  bis(thiocyanate) 

nitric  oxide 

nitrogen  dioxide 

nine  polycycUc  aromatic  compounds, 
specifically: 
carbazole 

cyclopenta(cd)pyrene 
dibenz(a,c)anthracene 
dibenz(a,j)anthracene 
2-methylchrysene 
3-methylchrysene 
4-methylchrysene 
6-methylchrysene 
2-methylfluoranthene 

phosphorus  oxychloride 

phosphorus  pentachloride 


phosphorus  pentasulfide 

phosphorus  pentoxide 

primsulfuron 

sodium  chlorite 

sodium  hypochlorite 

sodium  2-pyridinethioI-l-oxide 

sulfur  dioxide 

sulfur  trioxide 

tefiuthrin 

thiabendazole,  hypophosphite  salt 

trichloroethylsilane 

trichlorophenylsilane 

vanadium  pentoxide 

Based  on  an  evaluation  of  the  public 
comments  received  and  a  reanalysis  of 
the  available  data  cited  in  the  proposed 
rule,  EPA  has  determined  that  three 
chemicals,  clomazone,  5-chloro-2-(2,4- 
dichlorophenoxy)phenol,  and 
tetrasodium 

ethylenediaminetetraacetate.  that  were 
proposed  for  Usting  do  not  have 
sufficient  evidence  of  toxicity  at  this 
time  to  meet  the  statutory  criteria  of 
EPCRA  sections  13(d)(2)  and  dius  are 
not  listed  in  this  final  rule.  Summaries 
of  responses  to  chemical-specific 
comments  for  these  chemicals  appear  in 
unit  IV.G.  of  this  preamble. 

IV.  Summary  of  Public  Comment 

The  public  comment  period  for  the 
'  proposed  rule  closed  April  12. 1994.  On 
March  9, 1994,  EPA  held  a  public 
meeting  on  the  proposed  addition  of 
chemicals  and  chemical  categories.  Two 
hundred  and  sixty-six  comments  were 
received,  including  136  fi-om  industry, 
60  from  trade  associations,  32  fi-om 
environmental  groups,  15  fi^m  private 
citizens,  3  fi-om  Federal  agencies,  7  bvm 
State  agencies  and  13  fi-om  other  public 
interest  groups,  labor  groups, 
universities,  and  associations.  In 
addition  to  general  comment  and 
comment  addressing  a  broad  number  of 
chemicals,  EPA  received  specific 
technical  comments  on  110  of  the 
chemicals  and  chemical  categories. 
Leiaiied  responses  to  all  comments,   '    ' 
except  those  comments  specific  to 


chemicals  for  which  final  action  is  being 
deferred,  are  contained  in  the  Response 
to  Comment  Document  (Ref.  14). 

In  addition  to  a  number  of  comments 
supporting  the  concept  of  chemical 
expansion,  EPA  received  comments  in 
the  following  major  areas:  EPA's 
screening  process  used  to  identify 
potential  candidates  and  the  Agency's 
use  of  the  Draft  Hazard  Assessment 
Guidelines  (Ref.  11);  the  use  of  exposure 
in  determining  if  a  chemical  meets  the 
statutory  criteria  of  EPCRA  section  313; 
listing  of  categories;  the  addition  of 
chemicals  that  are  regulated  by  the  Food 
and  Drug  Administration  (FDA);  the 
addition  of  chemicals  that  are  regulated 
imder  FIFRA;  duphcative  reporting; 
general  technical  comments;  and 
chemical-specific  comments. 

A.  Comments  on  EPA 's  Screening 
Process  Used  to  Identify  Potential 
Candidates  for  Addition  to  EPCRA 
Section  313  and  on  EPA's  Use  of  the 
Draft  Hazard  Assessment  Guidelines 

1.  Screening  based  on  toxicity. 
Monsanto,  Zeneca  Incorporated,  and  the 
National  Oilseed  Processors  Association 
contend  that  the  use  of  minimum 
effective  doses  (MEDs)  to  screen 
chemicals  as  potential  candidates  for 
addition  to  the  EPCRA  section  313  Ust 
was  uiuealistic  and  overly  broad  as  a 
screening  tool.  One  of  these  commenters 
also  contended  that  EPA  based  its 
proposed  addition  on  toxicity  screening 
only. 

EPA  believes  that  the  commenter  may 
have  misunderstood  the  use  of  the  MED 
screening  criteria.  The  MED  screen  is 
not  intended,  and  is  not  used  by  EPA, 
as  a  surrogate  for  the  actual  statutory 
listing  criteria.  The  MED  was  used  as  a 
screening  tool  during  the  prefiminary 
review  of  several  thousand  candidate 
chemicals,  because  MED  values  were 
available  and  they  are  based  on 
experimental  values.  MEDs  are  not 
equivalent  to  lowest-observed-adverse- 
effect  levels  (LOAELs).  MEDs  are 
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generally  derived  from  LOAELs  from 
chronic  toxicity  studies  using  a  log 
transfumation  and  as  such  a  MED  is  a 
single  value  based  upon  the  best 
available  study.  Satisfying  the  MED 
screening  criteria,  however,  does  not 
mean  that  a  chemical  will  necessarily  be 
added  to  the  Ust.  In  every  case,  the 
Agency  determines  that  at  least  one  of 
the  section  313(d)(2)  criteria  is  met 
before  a  chemical  is  listed.  For  example, 
isoprene,  1 ,3-dichloropropane,  and 
dichlorodimethybnethane  passed  the 
toxicity  screen,  but  upon  a  more 
detailed  review,  were  determined  not  to 
meet  the  criteria  of  EPCRA  section 
313(d)(2)  and  thus  were  not  proposed 
for  addition. 

EPA  believes  that  MEDs  are  useful  as 
a  screening  tool  and  that  the 
methodology  has  been  adequately 
reviewed  both  internal  and  external  to 
the  Agency.  The  MED  system  was  first 
presented  in  a  peer  reviewed  article  by 
DeRosa,  et.  al  (Ref.  2).  The  MED 
methodology  has  been  used  by  EPA  in 
programs  other  than  EPCRA  section  313. 
For  example,  the  MED  methodology  is 
integral  to  the  rejjortable  quantity  (RQ) 
scoring  system  as  utiUzed  by  EPA  in 
CERCLA  section  102.  The  RQ  scoring 
system  scheme  is  described  in  several 
Federal  Register  documents  (April  4. 
1985.  50  FR  13456;  September  29.  1986, 
51  FR  34535;  and  March  16, 1987.  52  FR 
8140).  Further,  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  required  EPA  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  to  develop  a 
list  of  275  hazardous  substances  most 
commonly  found  at  facilities  on  the 
National  Priorities  List  (NPL)  and 
considered  to  present  the  most 
significant  threat  to  human  health  at 
those  sites  or  at  other  facihties  where 
releases  may  occur.  During  development 
of  criteria  to  select  the  first  list  of  100. 
the  RQ  methodology  (as  discussed  in 
the  Draft  Hazard  Assessment 
Guidelines,  Ref.  11)  was  selected  as  one 
of  the  evaluation  tools  used  to  develop 
the  initial  Ust.  and  the  annual  updates. 
When  the  initial  list  was  published 
(April  17, 1987.  52  FR  12866)  a 
summary  of  the  methodology  used  to 
develop  the  list  was  provided. 

Monsanto  believes  that  the  use  of  an 
MED  of  500  mg/kg/day  as  the  upper 
limit  of  the  "may  be  sufficient"  category 
of  the  screening  criteria  required  an 
unrealistically  high  dose  to  have  been 
used  for  toxicity  testing. 

EPA  agrees  that  the  upper  bound  for 
the  medium  priority  category  may 
warrant  reconsideration.  EPA  will 
address  this  issue  and  other  comments 
received  on  the  Draft  Hazard 
Assessment  Guidelines  (Ref.  11).  when 


the  Agency  finalizes  that  doomaent 
However,  none  of  the  chemicals 
proposed  for  listing  in  the  proposed  rule 
had  MEDs  that  approached  this  upper 
bound.  Of  the  chemicals  proposed  for 
addition  pursuant  to  EPCRA  section 
313(d)(2)(B).  greater  than  93  percent  had 
MED  values  that  were  in  the  range  for 
the  high  priority  category,  the  remaining 
chemicals  (less  than  7  percent)  had 
MEDs  in  the  lowest  fifth  of  the  medium 
priority  category  range,  i.e.,  MEDs  only 
slightly  greater  than  the  high  priority 
category  range.  EPA  reiterates  that  the 
MED  screen  is  not  intended,  and  is  not 
used  by  EPA,  as  a  surrogate  for  the 
actual  statutory  listing  criteria. 
Additions  to  EPCRA  section  313  are 
based  on  a  hazard  assessment,  and, 
where  appropriate,  an  analysis  of 
exposure,  to  determine  whether  the 
chemical  meets  one  or  more  of  the 
EPCRA  section  313(d)(2)  Hsting  criteria. 

The  Natural  Resources  Defense 
Council  supports  the  health  and 
environmental  effects  screening  criteria 
used  by  EPA  as  a  reasonable  basis  to 
screen  chemicals  as  candidates  for 
possible  addition  to  EPCRA  section  313. 

The  Agency  agrees  with  this 
commenter  in  its  support  of  the  use  of 
the  screening  criteria  and  believes  that 
the  screening  criteria  provide  a 
reasonable  basis  to  make  a  preliminary 
evaluation  of  chemicals  for  possible 
addition  to  the  EPCRA  section  313  hst. 
EPA  also  agrees  with  the  commenter's 
statement  that  the  specific  screening 
values  are  consistent  with  established 
risk  assessment  procedures  applied  in 
other  EPA  programs. 

2.  Screening  based  on  production 
volume.  Eastman  Chemical  Company 
states  that,  in  addition  to  the  use  of  a 
production  volume  screen,  the  Agency 
should  consider  the  number  of  TRI 
Form  Rs  that  would  likely  be  submitted 
subsequent  to  listing.  If  the  number  is 
considered  to  be  minimal  (perhaps  5. 
10, 15  or  more  reports),  then  EPA 
should  balance  the  public's  right-to- 
know  with  the  economic  burden  placed 
on  an  industry. 

EPA  adopted  a  production  volume 
screen  for  the  development  of  the 
proposed  rule  to  screen  out  those 
chemicals  for  which  no  reports  are 
expected  to  be  submitted.  The  Agency 
beheves  that  it  has  the  discretion  to  not 
include  such  chemicals  at  this  time.  If 
chemicals  that  did  not  meet  the 
production  volume  screen  were  listed, 
there  would  be  an  economic  burden  for 
firms  that  would  have  to  determine  that 
they  did  not  exceed  the  reporting 
threshold,  without  providing  any 
information  to  the  public. 

While  the  Agency  has  determined  to 
not  list  chemicals  for  which  no  reports 
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would  be  submitted,  EPA  beheves  that 
it  is  apprc^riate  to  add  chemicals  to 
EPCRA  section  313  for  which  even  a 
small  number  of  reports  are  likely  to  be 
submitted  nationally.  In  such  cases,  the 
reporting  faciUties  will  still  provide 
Important  information  to  the 
surrounding  communities.  Even  though 
a  particular  chemical  may  only  be 
manufactured,  processed,  or  otherwise 
used  at  a  relatively  small  number  of 
facilities,  the  data  provided  in  the  TRI 
Form  R  reports  by  these  facilities  could 
represent  significant  information  in  the 
communities  in  which  the  facilities  are 
located.  The  Agency  believes  that  it 
would  be  inconsistent  with  the  public's 
right-to-know  not  to  fist  chemicals  even 
if  only  a  low  number  of  reports  is 
expected. 

3.  Use  of  the  Draft  Hazard  Assessment 
Guidelines.  Six  industry  trade 
organizations  and  three  companies 
contend  that  EPA's  use  of  the  Draft 
Hazard  Assessment  Guidelines  (Ref.  11) 
was  inappropriate.  The  commenters 
state  that  the  use  of  the  term  "draft 
guidelines"  indicates  that  the  dociunent 
requires  additional  review.  Therefore, 
they  believe  that  EPA  should  refrain 
frt)m  using  the  document  to  support  this 
rulemaking. 

It  is  appropriate  for  EPA  to  use  the 
Draft  Hazard  Assessment  Guidelines 
(Ref  11),  as  it  did  in  this  rule,  in 
considering  whether  to  list  a  chemical 
on  the  section  313  list.  The  Draft 
Hazard  Assessment  Guidelines  are  an 
embodiment  of  internal  EPA  practices 
that  have  been  used  in  listing 
determinations  that  have  evolved  since 
the  inception  of  the  TRI  program.  The 
Draft  Hazard  Assessment  Guidelines  do 
not  constitute  a  set  of  rules  for  adding 
or  deleting  chemicals  to  or  from  the  Hst: 
the  Draft  Hazard  Assessment  Guidelines 
are  an  explanation  of  the  process  and 
general  standards  for  evaluating 
chemicals  against  the  EPCRA  section 
313  listing  criteria.  These  Draft  Hazard 
Assessment  Guidelines 
notwithstanding,  EPA  has  evaluated 
every  chemical  proposed  for  addition 
directly  against  the  EPCRA  section  313 
statutory  criteria,  and  has  taken  into 
consideration  comments  submitted  by 
the  public  specific  to  those  chemicals 
(responses  to  those  chemical-specific 
comments  are  found  in  the  Response  to 
Comment  Document,  (Ref.  14); 
summaries  of  most  significant  chemical- 
specific  comments  are  found  in  units 
rV.F.  and  IV.G.  of  this  preamble). 

B.  Use  of  Exposure  Assessments 

One  of  the  most  significant  issues 
raised  by  commenters  relates  to  the 
Agency's  consideration  of  hazard, 
exposure,  and  risk  in  interpreting  the 
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section  313(d)(2)  criteria.  Specifically,  a 
number  of  commenters  befieve  that 
EPA's  interpretation  of  the  EPCRA 
secUon  313(d)(2)(B)  criterion,  chronic 
human  health  effects,  and  the  section 
313(d)(2)(C)  criterion,  ecological  effects, 
has  been  overly  restrictive.  The 
commenters  contend  that  EPA  should 
conduct  risk  assessments  and  make  a 
formal  determination  that  a  chemical 
poses  a  risk  (i.e.,  a  combination  of 
exposure  and  hazard)  before  adding  it  to 
the  EPCRA  section  313  list.  The 
commenters  argue  that  the  following 
factors  support  their  contention:  (1)  The 
statutory  criteria  include  an  implicit 
exposure  asid  thus  risk  component:  (2) 
the  legisiiitive  history  illustrates 
Congress'  intent  that  exposure 
considerations  were  to  be  an  integral 
part  of  determining  whether  a  chemical 
should  be  listed  on  the  EPCRA  section 
313  hst;  and  (3)  EPA  should  consider 
exposure  in  conjunction  with  section 
313(d)(2)(B),  chronic  human  health 
effects,  and  for  all  listings  pursuant  to 
section  313(d)(2)(C).  ecological  effects, 
because  there  is  precedent  for  the  use  of 
exposure  in  previous  listing  and 
dehsting  actions. 

In  light  of  the  many  comments 
received  on  this  issue,  EPA  has 
reviewed  its  positions  in  this  area,  and 
agrees  with  many  of  the  commenters 
that  there  are  limited  circumstances 
under  which  it  is  appropriate  for  EPA  to 
consider  exposure  factors  for  listing 
decisions  under  section  313(d)(2).  The 
Agency  believes  that  exposure 
considerations  are  appropriate  in 
making  determinations  (1)  under  section 
313(d)(2)(A).  (2)  under  section 
313(d)(2)(B)  for  chemicals  that  exhibit 
low  to  moderately  low  toxicity  based  on 
a  hazard  assessment  (i.e.,  those 
chemicals  for  which  the  value  of  listing 
on  the  EPCRA  section  313  list  on  hazard 
alone  is  marginal),  and  (3)  under  section 
313(d)(2)(C)  for  chemicals  that  are  low 
or  moderately  ecotoxic  but  do  not 
induce  well»documented  serious 
adverse  effects  as  described  below.  The 
Agency  believes  that  exposure 
considerations  are  not  appropriate  in 
making  determinations  (1)  under  section 
313(d)(2)(B)  for  chemicals  that  exhibit 
moderately  high  to  high  human  toxicity 
(These  terms,  which  do  not  directly 
correlate  to  the  numerical  screening 
values  reflected  in  the  Draft  Hazard 
Assessment  Guidelines,  are  defined  in 
unit  II.)  based  on  a  hazard  assessment, 
and  (2)  under  section  313(d)(2)(C)  for 
chemicals  that  are  highly  ecotoxic  or 
induce  well-established  adverse 
environmental  effects.  For  chemicals 
which  induce  well-established  serious 
adverse  effectp,  e.g.. 


chlorofluorocarbons,  which  cause 
stratospheric  ozone  depletion.  EPA 
believes  that  an  exposure  assessment  is 
unnecessary.  EPA  believes  that  these 
chemicals  typically  do  not  affect  solely 
one  or  two  species  but  rather  cause 
changes  across  a  whole  ecosystem.  EPA 
believes  that  these  effects  are 
sufficiently  serious  because  of  the  scope 
of  their  impact  and  the  well- 
documented  evidence  supporting  the 
adverse  effects. 

EPA,  however,  disagrees  with  those 
commenters  who  suggest  that  EPA  must 
include  a  risk  assessment  component  to 
EPCRA  section  313  determinations. 
Specifically,  EPA  does  not  agree  with 
the  commenters  about  the  extent  to 
which  exposure  must  be  considered  in 
making  determinations  under  sections 
313(d)(2)(B)  and  (C).  This  is  primarily 
because  EPA  does  not  agree  with  the 
commenters"  understanding  of  EPCRA 
section  313.  Risk  assessment  may  be 
pertinent  and  appropriate  for  use  under 
statutes  that  control  the  manufacture, 
use.  and/or  disposal  of  a  chemical,  such 
as  the  Clean  Air  Act  or  the  Toxic 
Substances  Control  Act.  However, 
EPCRA  section  313  is  an  information 
collection  provision  that  is 
fundamentally  different  from  other 
environmental  statutes  that  control  or 
restrict  chemical  activities. 

EPCRA  section  313  charges  EPA  with 
collecting  and  disseminating 
information  on  releases,  among  other 
waste  management  data,  so  that 
communities  can  estimate  local 
exposure  and  local  risks;  risks  which 
can  be  significantly  different  than  those 
which  would  be  assessed  using  generic 
exposure  considerations.  The  intent  of 
EPCRA  section  313  is  to  move  the 
determination  of  what  risks  are 
acceptable  from  EPA  to  the 
communities  in  which  the  releases 
occur.  This  basic  local  empowerment  is 
a  cornerstone  of  the  right-to-know 
program. 

EPCRA  section  313  establishes  an 
information  collection  and 
dissemination  program,  the  burden  it 
imposes  is  significantly  less  than  the  . 
burden  imposed  by  a  statute  which 
controls  the  manufacture,  use,  and/or 
disposal  of  a  chemical.  EPCRA  section 
313  requires  that  a  facility  use  the  best 
available  information  to  prepare  each 
chemical-specific  TRI  report.  However, 
the  statute  does  not  require  that  the 
facility  conduct  monitoring  or  emissions 
measurements  to  determine  these 
quantities.  A  facility  must  only  estimate, 
to  the  best  of  its  ability,  the  quantitative 
information  it  reports.  This  is  in 
contrast  to  other  environmental  statutes 
that  may  require  a  facility  to  monitor 
releases,  change  its  manufacturing 


process,  install  specific  waste  treatment 
technology,  or  dispose  of  wastes  in  a 
certain  manner.  As  such,  the  Agency 
believes  that  the  standard  that  must  be 
met  to  require  information  submission 
under  EPCRA  section  313  is  less  than 
that  to  regulate  a  chemical  under  a 
statute  such  as  the  Clean  Air  Act. 

EPA  beheves  that  its  position 
regarding  the  use  of  hazard,  expusure, 
and  risk  in  listing  decisions  is 
consistent  with  the  purpose  and 
legislative  history  of  EPCRA  section 
313,  as  illustrated  in  the  following 
passage  from  the  Conference  report: 

The  Administrator,  in  determining  to  lisi  a 
chemical  under  any  of  the  above  criteria, 
may,  but  is  not  required  to  conduct  new 
studies  or  risk  assessments  or  perfonn  svte- 
specific  analyses  to  estabhsh  achjal  a-Tibient 
concentxalions  or  to  document  adverse 
effects  at  any  particular  location.  (H.  Rep  99- 
962.  99th  Cong.,  2nd  Sess.,  p.  295  (CXt  3 
1986)). 

This  passage  indicates  Congress  did  not 
intend  to  require  EPA  to  conduct  new 
studies,  such  as  expos-ore  studies,  or 
perform  risk  assessments,  and  therefore 
did  not  consider  thede  activities  to  be 
mandatory*  components  of  all  section 
313  decisions.  EPA  beUeves  that  this 
statement  combined  with  the  plain 
language  of  the  statutory  criteria  clearly 
indicate  that  Congress  intended  that  the 
decision  of  whether  and  how  to 
consider  exposure  under  EPCI^'\  section 
313(d)(2)(B)  and  (C)  should  be  left  to  the 
Agency's  discreUon.  EPA  has  carefully 
considered  when  and  how  to  use 
exposure  to  fully  implement  the  righ;- 
lo-know  provisions  of  EPCRA.  The 
Agency  believes  that  in  this  final  rule. 
EPA  has  appropriately  used  the 
discretion  provided  to  it  to  assure  the 
addition  of  chemicals  that  meet  thf 
right-to-know  objectives  of  EPCRA 
section  313  while  not  unduly  burd«^nir.« 
the  regulated  community. 

EPCRA  section  313  specifically 
requires  that  exposure  be  considered  for 
hsting  a  chemical  pursuant  to  section 
313(d)(2)(A).  The  statute  mandates  that 
EPA  consider  whether  "a  chemical  is 
known  to  cause  or  can  reasonably  be 
anticipated  to  cause  significant  adverse 
acute  human  health  effects  at 
concenu-ation  levels  that  are  reasonably 
hkely  to  exist  beyond  facifity  site 
boundaries."  EPA  has,  and  will 
continue  to  look  at  exposures 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  when  making  a  listing 
determination  pursuant  to  EPCRA 
section  313(d)(2)(A). 

The  statute  is  silent  on  the  issue  of 
exposure  considerations  for  the  section 
313(d)(2)(B)  and  (C)  criteria.  The . 
language  of  section  313  Boes  not 
prohibit  EPA  from  considering  exposure 
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factors  when  making  a  finding  under 
either  section  313(d)(2)(B)  or  section 
313(d)(2)(C).  However,  the  language  of 
sections  313(d)(2)(B)  and  (C)  does  not 
require  the  type  of  exposure  assessment 
and/or  risk  assessment  argued  by  the 
commenters.  EPA  believes  that  it  has 
the  discretion  under  both  section 
313(d)(2)(B)  and  section  313(d)(2)(C)  to 
consider,  where  appropriate,  those 
exposure  factors  that  may  call  into 
question  the  validity  of  listing  of  any 
specific  chemical  on  TRI.  In  exercising 
this  discretion.  EPA  considers  it 
appropriate  to  employ  exposure 
considerations  to  a  limited  extent  in 
making  determinations  under  EPCRA 
section  313(d)(2)(C)  because  this 
criterion  requires  the  Agency  to  find  a 
"significant  adverse  effect  on  the 
environment  of  sufficient  seriousness, 
in  the  judgment  of  the  Administrator  to 
warrant  reporting"  under  EPCRA 
section  313.  This  language  recognizes 
the  possibility  that  under  certain 
circumstances,  a  chemical  that  could 
theoretically  cause  an  adverse  effect  on 
the  environment  is  unlikely  to  cause 
one  of  a  magnitude  sufficient  to  warrant 
listing.  Moreover,  because  of  the 
limitation  on  the  number  of  chemicals 
listed  pursuant  to  only  section 
313(d)(2)(C)  that  may  be  hsted.  EPA 
believes  that  it  is  appropriate  to  use 
both  hazard  and  exposure  factors  as 
prioritizing  considerations  in  these 
listing  decisions.  Therefore,  to  meet  its 
obligation  under  section  313(d)(2)(C),  in 
cases  where  a  chemical  is  low  or 
moderately  ecotoxic,  EPA  may  look  at 
certain  exposure  factors  (including 
pollution  controls,  the  volume  and 
pattern  of  production,  use,  and  release, 
environmental  fate,  as  well  as  other 
chemical  specific  factors,  and  the  use  of 
estimated  releases  and  modeling 
techniques)  to  determine  if  listing  is 
reasonable,  i.e..  could  the  chemical  ever 
be  present  at  high  enough 
concentrations  to  cause  a  significant 
adverse  effect  upon  the  environment  to 
warrant  listing  under  section 
313(d)(2)(C).  Of  the  chemicals  being 
added  in  today's  action  pursuant  to 
section  313(d)(2)(C).  all  but  one  are 
highly  ecotoxic.  These  highly  ecotoxic 
chemicals  are  being  added  to  the  EPCRA 
section  313  list  pursuant  to  section 
313(d)(2)(C)  based  on  their  hazard.  The 
other  chemical,  which  is  moderately 
ecotoxic.  is  being  added  to  the  EPCRA 
section  313  list  pursuant  to  section 
313(d)(2)(C)  based  on  both  its  hazard 
and  an  exposure  assessment  for  this 
chemical. 

Foi  listing  determinations  made 
pursuant  to  EPCRA  section  313(d)(2)(B). 
in  instances  where  the  hazard 


assessment  indicates  that  the  value  of 
listing  on  EPCRA  section  313  on  hazard 
alone  is  marginal  (i.e.,  a  chemical  is  of 
low  toxicity  and  unrealistic  exposures 
would  be  necessary  for  it  to  pose  a  risk 
to  communities),  EPA  may  use  exposure 
considerations  in  its  listing  decisions. 
Only  chemicals  for  which  the  hazard 
assessments  indicate  moderately  high  to 
high  toxicity  are  being  added  in  today's 
action  to  the  EPCRA  section  313  list 
pursuant  to  section  313(d)(2)(B).  None 
of  these  chemicals  are  chemicals  for 
which  the  consideration  of  exposure 
factors  would  be  appropriate. 

Through  this  rulemaking,  EPA  is 
clarifying  its  position  regarding  the  use 
of  hazard,  exposing,  and  risk  in  listing 
decisions  under  EPCRA  section  313. 
EPA  Will  consider  exposure  factors 
when  making  determinations  under 
section  313(d)(2)(A)  (acute  human 
toxicity),  hi  addition,  EPA  has 
discretion  to  consider  exposure  factors 
where  appropriate  for  determinations 
under  sections  313(d)(2)(B)  (chronic 
human  toxicity)  and  (C)  (environmental 
toxicity),  and  that  there  is  a  broader 
range  of  circmnstances  in  which 
exposure  will  be  considered  under 
section  313(d)(2)(C)  than  under  (B). 

EPA  has  reviewed  its  past  listing 
decisions  in  light  of  this  clarification, 
and  beUeves  that  its  prior  listing 
determinations  have  been  consistent  in 
the  consideration  of  exposure  in  31  of 
the  32  hsting/de listing  determinations 
previous  to  this  action,  including  a 
number  of  deletions  of  low  toxicity 
chemicals  that  Congress  placed  on  the 
initial  EPCRA  section  313  fist.  EPA  is 
currently  reviewing  the  one  exception, 
inorganic  fluorides,  to  determine  if 
additional  action  is  warranted.  EPA  will 
continue  to  evaluate  petitions  according 
to  this  clarification  and  will  delete 
chemicals  that  do  not  meet  the  statutory 
criteria. 

C.  Addition  of  Categories 

Six  industry  trade  organizations,  7 
companies,  and  the  Department  of 
Energy  contend  that  section  313  does 
not  provide  EPA  the  statutory  authority 
to  list  chemical  categories.  Some  of  the 
commenters  contend  that  the  intent  of 
Congress  was  for  EPA  to  review 
individual  chemicals.  Therefore,  the 
commenters  believe  that  EPA  should  list 
all  chemicals  individually.  General 
Electric.  American  Iron  and  Steel 
Institute,  and  Eastman  Chemical 
Company  further  contend  that,  based  on 
legal  precedent  (citing  AFL-CIO  vs. 
OSHA,  965  F.2d  9262  (Uth  Cir.  1992)), 
EPA  does  not  have  the  authority  to  list 
chemical  categories  or  specific  groups  of 
chemicals. 
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EPA  believes  that  the  statutory 
authority  to  add  "a  chemical"  to  the  list 
may  be  reasonably  interpreted  to 
include  the  authority  to  list  groups  or 
categories  of  chemicals.  Indeed,  this 
interpretation  is  supported  by  the  initial 
list  of  chemicals  and  chemical 
categories  adopted  by  Congress  in 
section  313(c).  In  that  initial  list. 
Congress  included  20  chemical 
categories,  mainly  metal  compounds, 
but  also  categories  of  organic  chemicals 
such  as  chlorophenols.  Nothing  in 
section  313  or  its  legislative  history 
indicates  or  even  suggests  that  Congress 
intended  to  preclude  EPA  from  adding 
chemical  categories  to  the  list  where  the 
appropriate  findings  can  be  made. 

Where,  as  with  the  categories  being 
added  in  this  final  rule,  EPA  determines 
that  the  primary  purpose  of  TRI-- 
providing  information  to  the  community 
about  the  release  of  chemicals--is  most 
appropriately  served  by  listing  a 
category  of  chemicals,  EPA  has  the 
discretion  to  fist  a  category  rather  than 
individual  chemicals.  Of  course,  in 
adding.a  category  to  the  list,  EPA  must 
comply  with  the  statutory  criteria.  The 
Agency  beUeves  it  satisfies  the  statutory 
criteria  to  add  a  category  to  the  list  by 
identifying  the  toxic  effect  of  concern 
for  at  least  one  member  of  the  category 
and  then  showing  why  that  effect  may 
reasonably  be  expected  to  be  caused  by 
all  other  members  of  the  category.  A 
specific  justification  for  each  of  the 
categories  included  in  the  final  rule  has 
been  provided  in  the  preamble  of  the 
January  12,  1994  proposed  rule,  in  the 
docket  supporting  this  rulemaking,  and 
in  the  Response  to  Comment  Document 
(Ref.  14). 

Several  commenters  raised  policy 
concerns  and  suggested  that  there 
would  be  regulatory  difficulties 
associated  with  adding  chemical 
categories.  These  are  addressed  below. 

One  commenter  suggested  that  the 
regulated  community  would  face 
uncertainty  in  deciding  which 
chemicals  belong  in  the  category.  In  this 
final  rule.  EPA  has  described  the 
categories  in  sufficient  detail  to  alleviate 
uncertainty  regarding  their  meml>ership. 
Of  course,  the  Agency  will  work  with 
the  public  and  the  regulated  community 
to  develop,  as  appropriate,  any 
interpretations  and  guidance  the  Agency 
determines  are  necessary  to  facilitate 
accurate  reporting  for  these  categories. 

One  commenter  questions  how  to 
properly  report  a  chemical  which  could 
be  considered  part  of  a  category  and 
which  IS  also  specifically,  individually 
listed.  Threshold  determinations  should 
be  made  for  the  individually-listed 
chemical  rather  than  for  the  category. 
The  current  EPCRA  section  313  list 


contains  some  individually-listed 
chemicals  that  also  meet  the  definition 
of  an  EPCRA  section  313  fisted  category. 
For  example,  pentachlorophenol  is 
listed  individually  on  EPCRA  section 
313  but  also  meets  the  definition  of  the 
chlorophenol  category.  In  these 
situations,  threshold  determinations 
should  be  made  for  the  chemical  as  an 
individual  entity  rather  than  as  a 
member  of  the  category.  A  facility 
would  not  count  the  quantities 
manufactured,  processed,  or  otherwise 
used  toward  threshold  determinations 
for  both  the  individual  listing  and  the 
category  listing,  but  rather  only  toward 
the  individual  chemical  threshold. 

One  commenter  contends  that 
categories  will  lead  to  inadvertent  non- 
compliance with  reporting 
requirements.  EPA  does  not  believe  that 
this  is  a  significant  concern.  Because  the 
categories  being  added  to  the  EPCRA 
section  313  fist  today  each  consist  of 
chemicals  that  are  similar  chemically 
and  in  effect,  EPA  believes  that  these 
categories  will  not  be  difficult  for  the 
public  or  industry  to  understand  or  for 
the  Agency  to  administer.  In  addition, 
there  are  already  categories  on  the 
ciurent  fist,  and  EPA  has  not 
experienced  a  significant  problem  of  the 
sort  suggested  by  the  commenter.  The 
Congressional  objective  of  providing 
information  is  outweighed  by  any 
possible  problems  that  some  facifities 
might  have  with  inadvertent 
noncompliance. 

One  commenter  states  that  the  use  of 
categories  will  artificially  lower  the 
thresholds  for  reporting  chemicals 
within  the  category.  The  Agency 
believes  that  calculating  the  thresholds 
based  on  the  category  (i.e.,  a  sum  of  the 
activities  for  each  individual  category 
member)  is  appropriate  and  not 
"artificially  lower."  As  described  above, 
categories  are  placed  on  the  EPCRA 
section  313  list  where  each  of  the 
members  can  be  expected  to  cause 
similar  effects  because  all  members  of 
the  category  have  a  similar  functional 
group  or  exhibit  a  similar  characteristic. 
For  each  of  the  categories  added  in 
today's  nde,  EPA  beUeves  that  because 
each  member  of  the  category  has  this 
similar  functional  group  or  exhibits  a 
similar  characteristic,  each  member  of 
the  category  can  be  reasonably 
anticipated  to  cause  similar  adverse 
effects.  The  members  of  the  category  are 
not  randomly  selected,  but  are  closely 
related  and  warrant  being  reported  as  a 
category.  These  chemicals  In  aggregate 
can  reasonably  be  anticipated  to  cause 
an  aggregate  impact  of  the  adverse  effect 
associated  with  each  member  of  the 
category.  Thus,  it  is  appropriate  to  apply 
the  reporting  thresholds  to  the  category 


regardless  of  whether  the  threshold 
amount  is  attributable  to  one  member  of 
the  category  or  to  individual  members 
in  aggregate. 

One  commenter  beUeves  that  Usting 
broad  categories  where  the  individual 
members  have  diverse  properties  and 
cause  diverse  effects  does  not  constitute 
"good  science."  The  Agency  agrees  that 
a  category  must  be  rationally 
constructed  both  in  terms  of  similarity 
in  the  properties  of  the  individual 
members  and  in  terms  of  their  effects. 
There  is,  of  course,  no  requirement  that 
the  properties  across  category  members 
be  absolutely  identical.  EPA  agrees  that 
the  members  of  a  category  be  reasonably 
expected  to  eUcit  the  same  type  of  effect 
or  related  effects  in  order  for  a  category 
to  satisfy  the  statutory  Usting  criteria. 
Furthermore,  EPA  agrees  that 
determinations  to  list  a  category,  as  with 
Usting  an  individual  chemical  are  to  be 
based  on  "good  science."  EPA  has 
appUed  these  principles  to  the 
categories  being  added  in  the  final  rule. 

D.  Policy  Issues 

There  are  several  poUcy  issues  which 
were  consistently  raised  in  comments 
on  specific  chemicals  and  general 
comment  on  the  entire  proposed  rule. 
For  purposes  of  this  final  rule,  EPA 
addresses  these  issues  in  this  unit  of  the 
preamble  and  not  in  unit  IV.F.  of  the 
preamble  in  the  responses  to  chemical- 
specific  comments.  Detailed  responses 
to  comments  on  specific  individual 
chemicals  are  available  in  the  Response 
to  Comments  Document  (Ref.  14). 

1.  The  addition  of  chemicals  that  may 
be  released  in  small  quantities.  Many 
commenters  object  to  the  addition  of 
many  of  the  chemicals  to  the  EPCRA 
section  313  Ust  because  they  do  not 
believe  that  there  will  be  significant 
releases  of  these  chemicals.  Therefore, 
they  contend  there  will  not  be 
significant  exposure  to  these  chemicals 
and  the  associated  risks  will  be  low. 

EPA  believes  that  the  chemicals 
added  today  meet  the  EPCRA  section 
313(d)(2)  criteria  and  should  be 
included  on  the  EPCRA  section  313  Ust. 
The  quantity  of  a  chemical  released  is 
not  part  of  the  statutory  criteria.  The 
purpose  of  EPCRA  section  313  is  to 
collect  data  on  the  quantity  released  so 
that  local  communities  can  make  their 
own  determinations  about  exposure. 

Congress  intended  EPCRA  section  313 
to  address  the  lack  of  information  on 
toxic  chemicals  in  communities  by 
providing  information  on  releases  of 
toxic  chemicals.  The  public  can  then 
use  this  release  information  with  site- 
specific  information  and  the  appropriate 
attributes  of  a  chemical  to  evaluate 
exposure.  EPA  considers  it 


inappropriate  under  the  right-to-know 
program  to  supplant  the  pubUc's  power 
to  make  risk  determinations  on  a 
community  level  by  the  Agency's  use  of 
specified  levels  of  potential  releases, 
exposure,  or  risk  as  screening  criteria  to 
exclude  chemicals  from  the  EPCRA 
section  313  Ust.  By  Usting  chemicals 
that  present  a  hazard  and  providing  TRI 
data  on  these  chemicals  to  the  pubUc, 
EPA  allows  the  pubUc  to  make  the 
determination  as  to  whether  there  is  a 
risk  in  their  community.  Furthermore, 
any  exposure  assessment  conducted  by 
EPA  would  be  conducted  fi-om  a 
national  perspective  and  may  not  truly 
represent  the  risks  to  a  specific 
commimity.  (For  a  more  detailed 
discussion  on  the  Agency's  use  of 
exposure  see  Unit  IV. B.  of  this 
preamble). 

2.  The  addition  of  chemicals  that  are 
regulated  by  FDA.  EU  Lily  and 
Company,  National  Agricultural 
Chemical  Association,  Pharmeceutical 
Manufacturers  Association,  and 
Hof&nan-La  Roche  state  that  chemicals 
which  are  regulated  by  the  FDA  should 
not  be  added  to  EPCRA  section  313.  The 
commenters  argue  that  the  FDA 
approves  a  drug  only  after  extensive 
testing  and  a  determination  that  the 
benefits  to  the  patients  outweigh  the 
risks.  The  commenters  further  state  that 
access  to  these  drugs  is  controlled 
because  they  can  only  be  obtained 
through  a  medical  doctor. 

EPA  a^ees  that  the  drug  testing  and 
approval  process  conducted  by  the  FDA 
is  extensive  and  necessary  to  protect  the 
pubUc  health  ancj  well-being.  However, 
as  discussed  above,  the  piupose  of 
listing  these  chemicals  under  EPCRA 
section  313  is  to  provide  information  on 
the  release,  transfer,  and  waste 
management  activities  occurring  in  the 
community.  This  is  a  different  function 
that  addresses  different  issues  than 
those  addressed  by  FDA.  Furthermore, 
while  the  main  use  of  these  chemicals 
is  pharmaceutical  in  nature,  that  does 
not  mean  that  they  are  not  a  hazard  in 
other  contexts.  EPA  agrees  that  in 
controlled  situations  (e.g.,  a  doctor's 

{)rescriptiOn)  ingestion  of  a  drug  is 
ikely  to  have  certain  intended  benefits. 
However,  outside  of  this  controlled 
situation,  any  adverse  effects  are  not 
balanced  by  the  benefits  received  from 
the  use  of  the  drug.  Further,  EPCRA 
section  313. will  collect  information  on 
the  release  and  disposal  of  these 
chemicals,  which  is  not  covered  by  the 
regulation  of  the  use  of  a  chemical  as  a 
drug. 

3.  Chemicals  regulated  under  FIFRA. 
Several  commenters  do  not  support  the 
addition  of  chemicals  regulated  under 
FIFRA  to  the  EPCRA  section  313  list  of 


61444  Federal  Register  /  Vol.  59.  No.  229  /  Wednesday.  November  30.  1994  /  Rules  and  Regulations 


JMI 


toxic  chemicals  because,  they  contend, 
the  major  route  of  exposure,  agricultural 
field  use,  has  been  addressed  through 
FIFRA  regulation  which  establishes 
safety  factors  and  use  directions 
allowing  for  safe  use.  They  further 
contend  that  the  use  of  these  chemicals 
has  been  determined  not  to  present  an 
unreasonable  risk  and  therefore,  listing 
pesticides  under  EPC3?A  section  313  is 
unnecessary. 

FIFRA  regulations  require  that  the 
Agency  determine  that  pesticidal  uses  of 
a  chemical  do  not  cause  "unreasonable 
adverse  effects  on  the  environment" 
which  is  defined  in  FIFRA  section  2{bb) 
as  "any  unreasonable  risk  to  man  or  the 
environment  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of 
pesticides"  (7  U.S.C.  section  136(bb)). 
FIFRA  is  a  regulatory  statute,  and  the 
impacts  of  regulation  can  be  immediate 
and  direct  (e.g..  baiming  of  a  chemical), 
and  as  such  EPA  examines  not  only  the 
hazards  presented  by  the  chemical,  but 
also  the  specific  exposure  scenarios,  and 
weighs  the  risks  against  the  benefits  of 
the  chemical.  The  "unreasonable 
adverse  effects"  determination  under 
FIFRA  is  specific  to  the  intentional  use 
of  the  chemical  as  a  pesticide  and  does 
not  address  other  uses  or  releases  of  the 
chemical  that  may  result  from 
manufactxue,  processing,  or  other  use. 
Furthermore,  a  determination  under 
FIFRA  that  the  use  of  a  chemical  will 
not  result  in  an  "unreasonable  adverse 
effect"  is  not  a  determination  that  the 
chemical  is  not  hazardous  or  that  the 
use  of  the  chemical  is  v^ithout  risk. 
Finally,  EPCRA  section  313  was  not 
enacted  to  serve  the  same  purpose  as 
FIFRA.  Listing  on  EPCRA  section  313 
provides  communities  with  some  of  the 
information  required  to  determine  what 
risks  may  result  from  the  manufacture, 
processing  and  non-pesticidal  use  of  a 
chemical,  information  not  generally 
provided  through  FIFRA. 

4.  Duplicative  reporting.  Many 
commenters  believe  that  listing  some  of 
the  chemicals  proposed  will  result  in 
duplicative  regulation  that  will  be 
unduly  burdensome  and  of  little  benefit. 
One  other  commenter,  Westinghouse 
Electric  Corporation,  states  that  EPA 
should  utilize  existing  sources  of 
information  to  avoid  duplicative 
reporting. 

Congress  did  not  intend  that  the 
chemicals  listed  under  EPCRA  section 
313  be  limited  to  those  that  are  not 
regulated  under  other  enviromnental 
statutes  and  for  which  no  information  is 
collected  pursuant  to  other 
requirements.  The  initial  list  of 
chemicals  that  Congress  included  in 
section  313  consisted  of  substances 


regulated  under  RCRA.  CWA.  SDWA. 
CERCLA,  FIFRA.  and  CAA.  Further,  as 
Representative  Edgar  stated  in  the 
House  of  Representatives  debate  on  the 
Conference  bill: 

With  respect  to  the  contents  of  the  toxic 
release  form,  estimates  of  releases  into  each 
environmental  medium  must  be  provided. 
This  shall  include  any  releases  into  the  air, 
water,  and  land,  as  well  as  releases  from 
waste  treatment  and  storage  facilities.  This 
shaN  include  all  releases  of  toxic  chemicals . 
into  sur^e  waters  whether  or  not  such 
releases  are  pursuant  to  the  Clean  Water  Act 
permits.  (132  Cong.  Rec.  H9561,  October  8. 
1986) 

EPA  believes  that  the  chemicals  being 
added  today  meet  the  toxicity  criteria  of 
EPCRA  section  313(d)(2)  and,  therefore, 
should  be  added  to  the  EPCRA  section 
313  list.  EPA  further  believes  that  the 
EPCRA  section  313  requirements  do  not 
duplicate  other  regulatory  program 
requirements.  EPCRA  was  not  enacted 
to  serve  the  same  purpose  as  other 
regulatory  programs  but  to  collect  and 
disseminate  information  ttrthe  public. 
Nor  is  EPCRA  section  313  intended  to 
regulate  how  a  chemical  may  be  used, 
the  amoimt  of  chemical  a  facility 
manufactures,  processes,  otherwise 
uses,  and  releases,  what  media  the 
chemical  is  released  to,  or  how  the 
chemical  is  disposed.  Therefore,  TRl.  as 
an  information  collection  and 
dissemination  program,  is  not  designed 
to  directly  impose  controls  for  the 
protection  of  human  health  or  the 
enviroiunent  in  the  same  maimer  as 
other  regulatory  programs.  The  benefit 
of  TRI  is  that  it  empowers  the  public, 
through  access  to  release,  transfer,  and 
waste  management  data  on  toxic 
chemicals,  to  make  determinations 
about  risks  in  their  communities  based 
on  TRI  data,  site-specific  information, 
and  the  properties  of  the  chemicals. 

E.  General  Technical  Comments 

1 .  Maternal  toxicity.  A  number  of 
commenters  argued  that  for  certain 
chemicals  in  animal  tests,  the  only 
evidence  for  developmental  toxicity 
occurred  at  maternally  toxic  doses  (that 
is.  doses  that  were  high  enough  to 
induce  toxicity  in  the  mother),  and. 
therefore,  developmental  toxicity  cannot 
be  used  as  a  basis  for  listing  these 
chemicals  under  EPCRA  section  313. 
EPA  disagrees  that  fetal  effects  only  in 
the  presence  of  maternal  toxicity 
demonstrate  that  a  given  substance  does 
not  present  a  developmental  hazard. 
Although  the  developmental  effects  may 
have  t)een  seen  in  the  presence  of 
reversible  maternal  effects,  the 
developmental  effects  may  be  more 
permanent  and  cannot  be  treated  as  only 
secondary  to  reversible  maternal 


toxicity.  With  regard  to  adverse  effects 
in  the  presence  of  maternal  toxicity. 
EPA  believes  that  developmental  effects 
at  maternal  toxicity  are  ". .  .loxic 
manifestations  and  as  such  are  generally 
considered  a  reasonable  basis  for 
Agency  regulation  and/or  risk 
assessment"  (Ref  6).  This  approach  has 
particular  relevance  in  situations  where 
reversible  maternal  toxicity  may  occur 
in  the  presence  of  irreversible  adverse 
fetal  effects.  The  Agency  does  not 
distinguish  between  fetal  effects 
observed  in  the  presence  of  maternal 
toxicity  or  those  observed  without 
concomitant  maternal  toxicity.  Both 
maternal  and  fetal  toxicity  are  of 
concern  to  the  Agency,  and  are  within 
the  criteria  of  EPCRA  section  313(d)(2). 
Thus,  EPA  will  use  the  effect,  maternal 
or  fetal,  which  is  most  sensitive  to  set 
LOAELs  and  no-observed-adverse-effect 
levels  (NOAELs).  If  both  occur  at  the 
same  level,  the  LOAELs  and  NO.AELs 
for  both  are  the  same.  When  the  LOAEL 
is  the  same  for  the  adidt  and  developing 
organisms,  it  may  simply  indicate  that 
both  are  sensitive  to  that  dose  level, 
rather  than  that  the  developmental 
effects  result  only  from  maternal 
toxicity.  Moreover,  whether 
developmental  effects  are  secondary  to 
maternal  toxicity  or  not,  the  maternal 
effects  may  be  reversible  while  effects 
on  offspring  may  be  permanent.  There 
are  several  agents  known  to  produce 
adverse  developmental  effects  at 
minimally  toxic  doses  in  adult  humans 
(e.g.,  tobacco  smoking,  alcohol, 
isotretinoin). 

2.  Use  of  IRIS  and  other  secondary 
sources.  Several  commenters  object  to 
EPA's  use  of  the  Agency's  Integrated 
Risk  Information  System  (IRIS)  data 
base,  the  Agency's  Office  of  Pesticide 
Programs"  1988  TOX-One- Liners  data 
base.  Registry  of  Toxic  Effects  of 
Chemical  Substances  (RTECS)  data  base, 
and  the  Aquatic  Information  Retrieval 
(AQUIRE)  data  base.  The  commenters 
contend  that  in  relying  on  these  sources 
the  Agency  ignores  other  pertinent  data 
that  may  be  in  its  possession.  They 
contend  that  EPA  should  have 
examined  the  primary  sources,  rather 
than  relying  on  data  bases  which  are 
summaries  of  studies.  Specifically,  some 
commenters  claim  that  there  are  many 
studies  in  EPA's  possession,  but  not         I 
included  in  the  1988  TOX-One-Liner       • 
data  base,  that  appear  not  to  have  been 
considered  in  the  review  process, 
because  they  have  not  yet  been 
reviewed  by  EPA's  Office  of  Pesticide 
Programs.  "The  commenters  contend  that 
reliance  on  IRIS  or  the  1988  TOX-One- 
Liner  data  base  does  not  constitute  a 
detailed  analysis  and  carefiU 
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examination  of  the  available  data  on  a 
chemical. 

EPA  disagrees  with  the  commenters. 
EPA's  use  oflhe  Agency's  IRIS  data  base 
for  EPCRA  section  313  piuT)oses  does 
constitute  a  hazard  evaluation.  That 
data  base  generally  provides 
information  against  which  EPA  can 
evaluate  the  section  313(d)(2)  criteria. 
The  information  contained  in  the  IRIS 
data  base  represents  the  Agency's 
weight-of-«vidence  hazard  assessment 
for  chemicals  contained  in  the  data 
base.  The  information  was  developed 
after  the  Agency's  thorough  scientific 
review  of  the  available  data,  therefore, 
by  relying  on  information  in  the  IRIS 
data  base  m  the  review  of  chemicals  for 
listing  on  EPCRA  section  313,  EPA 
made  statutory  determinations  based  on 
hazard  assessments  conducted  by  the 
Agency. 

Although  the  1988  TOX-One-Uners 
were  used  as  part  of  the  Agency's 
evaluation  of  the  toxicity  of  a  candidate 
chemical,  a  number  of  other  soinrces 
were  also  used.  These  include  decision 
documents  from  a  number  of  Agency 
and  EPA  internal  peer  review  groups, 
deliberations  of  the  FIFRA  Scientific 
Advisory  Panel,  and  reference  to  data 
evaluation  records  for  studies  used  in 
support  of  listing.  Therefore, 
evaluations  of  the  toxicity  of  individual 
chemicals  has  been  made  on  the  entire 
data  base  and  did  not  rely  only  on  the 
1988  TOX-One-Liners  data  base. 
Furthermore,  inclusion  of  all  of  the 
detailed  studies  in  the  docket  was  not 
possible,  because  of  the  proprietary 
nature  of  some  of  the  information. 
However,  in  cases  where  relevant 
information  was  used  in  support  of  the 
listing  decision,  but  was  not  included  in 
the  1988  TOX  One-Liners  data  base 
(which  is  the  most  recent  sanitized 
version  of  the  data  base),  sanitized 
versions  of  the  additional  soiuces  were 
included  in  the  docket.  In  those  cases 
where  only  the  1988  TOX-One-Liners 
data  base  or  other  similar  sources  were 
cited,  no  additional  data  not  described 
in  the  1988  TOX-One-Uners,  RTECS,  or 
the  AQUIRE  data  bases  was  considered 
to  be  relevant  to  this  listing.  For  a  few 
chemicals  it  has  become  apparent  based 
on  comments  received  that  EPA's 
analysis  did  not  include  studies  which 
are  in  EPA$  possession  but  which  EPA 
has  not  revijuwed.  The  Agency  is 
deferring  the  final  action  on  these 
chemicals  until  such  studies  can  be 
reviewed. 

3.  Testing  at  toxic  doses.  A  nuniber  of 
commenters  stated  that  pesticides 
which  are  registered  under  FIFRA 
should  not  be  listed  under  EPCRA 
section  313  because  the  testing 
conducted  tu  obtain  a  pesticide 


registration  under  the  FIFRA  review 
process  requires  testing  at  dose  levels 
"virtually  guaranteed  to  produce  a 
toxicological  effect." 

It  is  not  EPA's  position  that  chemicals 
registered  as  pesticides  under  FIFRA 
should  be  precluded  from  listing  simply 
because  these  chemicals  were  tested  at 
doses  which  are  designed  to  produce 
toxic  effects.  The  commenters  are 
correct  that  the  FIFRA  standard  study 
design  attempts  to  set  the  doses  at  levels 
which  bracket  the  minimal  toxic  dose, 
and,  therefore,  the  high  dose(s)  by 
design  produces  an  effect.  The  piupose 
of  this  study  design  under  FIFRA  is  to 
determine  the  potential  for  toxicity  of 
the  chemical,  whether  the  responses  are 
dose-related  and,  depending  on  the 
effects  produced,  the  degree  of  toxicity. 
Because  virtually  any  chemical 
substance  can  elicit  a  toxicological 
response  at  some  dose  level,  the  mere 
presence  of  the  toxic  response  is  not 
used  in  isolation  in  listing  decisions 
under  EPCRA  section  313.  Rather,  it  is 
the  relative  severity  of  the  effect,  the 
presence  of  a  dose/response 
relationship,  and  whether  the  effect  is 
manifested  at  relatively  low  doses 
which  are  considered  in  determining 
the  hazard  of  the  chemical,  and  in 
making  listing  determinations  under 
EPCRA  section  313. 

4.  Precursor  chemicals.  CRF  AG 
Products  Company.  Monsanto,  FMC 
Corporation,  Eastman  Chemical 
Company,  and  the  Chemical 
Manufacturers  Association  question 
EPA's  aiithority  to  list  precursor 
chemicals  (i.e.,  a  chemical  that  reacts  in 
vivo  or  in  the  environment  to  generate 
another  chemical  that  produces  the 
toxic  effect  supporting  the  listing)  on 
the  EPCRA  section  313  list.  The 
commenters  beUeve  that  a  chemical 
should  only  be  added  to  the  list  based 
on  the  toxicity  of  the  chemical  itself. 
Further  they  contend  that  nowhere  in 
the  legislative  history  is  there  any 
indication  that  post-release 
transformation  products,  degradation 
products,  or  products  of  chemical 
reactions  are  legitimate  bases  for  adding 
chemicals  to  the  EPCRA  section  313  list. 

The  EPCRA  section  313(d)(2)  listing 
criteria  each  state  that  EPA  may  list  a 
chemical  that  it  determines  "causes  or 
may  reasonably  be  anticipated  to  cause" 
the  relevant  adverse  human  health  or 
environmental  effects.  EPA  believes  that 
this  language  allows  EPA  to  consider 
the  effects  caused  by  the  degradation 
products  of  a  listed  chemical.  Where  it 
may  reasonably  be  aiiticipated,  based  on 
available  data,  that  the  listed  chemical 
would  readily  degrade  into  another 
chemical  that  would  cause  tlie  adverse 
effect,  EPA  is  acting  reasonably  and 


within  its  grant  of  authority  in  listing 
the  precursor  to  the  toxic  degradation 
product. 

Fiuthermore.  one  could  also  view  the 
effects  caused  by  the  degradation 
product  as  effects  indirectly  caused  by 
the  hsted  chemical.  EPA  believes  it  is 
within  its  authority  to  consider  both  the 
direct  and  indirect  adverse  human 
health  and  environmental  effects  of  a 
chemical  in  making  a  listing 
determination.  Based  on  the  statutory 
language  and  legislative  history,  EPA 
interprets  EPCRA  secUon  313(d)(2)  to 
include  toxic  effects  indirectly  caused 
by  a  listed  chemical.  The  statute  and  the 
legislative  history  do  not  specifically 
preclude  EPA  from  considering  indirect 
effects  in  deciding  whether  a  chemical 
meets  the  toxicity  criteria  under  section 
313.  In  the  absence  of  specific 
congressional  intent  on  the  issue,  it  is 
reasonable  for  EPA  to  consider  indirect 
effects  in  light  of  the  broad  statutory 
purpose  to  inform  the  public  about 
releases  of  toxic  chemicals  to  the 
environment.  Were  EPA  to  exclude 
indirect  effects  from  consideration  it 
would  ill-serve  the  purpose  of  the 
statute  by  precluding  public  access  to 
information  about  chemicals  that,  albeit, 
indirectly  cause  a  wide  range  of  adverse 
health  and  environmental  effects. 

There  is  precedent  for  the  Agency  to 
consider  the  "indirect"  toxicity  of  a 
chemical  being  considered  for  listing. 
Indirect  toxicity  was  the  basis  for  tl  e 
granting  of  two  petitions,  one  to  add 
seven  chlorofluorocarbons  and  halons 
(August  30, 1990,  55  FR  31594)  and  a 
second  to  add  hydrochlorofluorocarbons 
to  the  EPCRA  section  313  list  (December 
1, 1993,  58  FR  64936).  EPA  also  used 
indirect  toxicity  in  support  of  its  denial 
of  petitions  to  delete  certain  volatile 
organic  chemicals  from  the  section  313 
list,  specifically,  the  ethylene  and 
propylene  petition  (Januarj'  27,  1989,  54 
FR  4072)  and  the  cyclohexane  petition 
(March  15. 1989,  54  FR  10668). 

5.  L^se  of  studies  conducted  by  routes 
other  than  oral,  inhalation,  or  dermal. 
Several  commenters  maintain  that 
intraperitoneal,  intravenous,  or 
subcutaneous  injection  (injection  into 
the  abdomen,  a  vein,  or  under  the  skin, 
respectively)  has  minimal  relevance  for 
evaluating  potential  human  exposure 
from  industrial  situations  and  should 
not  be  used  to  support  an  EPCRA 
section  313  listing  decision.  One 
commenter  contends  that,  if  considered 
at  all,  intraperitoneal  injection  is  a  form 
of  exposure  that  should  be  considered 
in  estabhshing  a  section  313(d)(2)(A) 
finding  of  acute  effects,  not  a  section 
313(d)(2)(B)  finding  of  chronic  effects. 
EPA  disagrees  with  the  commenters. 
In  making  section  313  listing  decisions. 
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the  Agency  cannot  ignore  the  possible 
significance  of  any  existing  data, 
including  data  from  intraperitoneal, 
intravenous,  or  subcutaneous  injection 
studies.  Although  it  is  preferable  to  have 
toxicity  data  from  the  common  routes  of 
human  exposure,  EPA  believes  that  for 
hazard  assessment  under  EPCRA  section 
-  313,  the  Agency  should  use  all  available 
information  to  identify  the  hazard 
associated  with  a  chemical.  This 
xomraent  relates  to  five  chemicals 
(broraacil  lithium  salt,  fluorouracil. 
pentobarbital  sodium,  telracvcline 
hydrochloride,  and  sodium  nitrite)  that 
are  being  added  to  the  section  313  list 
today.  For  three  of  these  chemicals, 
bromacil  lithium  salt,  fluorouracil,  and 
sodium  nitrite,  any  data  from 
intraperitoneal  or  other  injection  routes 
of  e.xposure  are  supplemented  by  data 
from  other,  non-injection  exposure 
routes.  For  example,  in  addition  to 
chronic  dog  and  rat  injection  studies  to 
support  the  chronic  hematological 
concerns  of  sodium  nitrite,  there  are 
human  oral  data.  For  bromacil  lithium 
salt,  intraperitoneal  injection  studies  in 
rats  are  supplemented  by  gavage  studies 
in  mice  to  support  the  developmental 
concerns  for  this  chemical.  In  addition 
to  the  developmental  effects  observed  in 
the  offspring  of  women  receiving 
fiuorouracil  intravenously, 
developmental  abnormalities  in  mice, 
rats  and  hamsters  receiving  fluorouracil 
orally  were  used  to  support  the 
developmental  toxicity  finding.  For  both 
oentobarbital  sodium  and  tetracycline 
nydrochloride.  the  studies  cited  in  the 
proposed  rule  in  support  of  the 
developmental  effects  of  these 
chemicals  are  either  studies  in  which 
the  chemical  was  administered  via 
injection  or  studies  in  which  the 
chemical  was  administered  via  another 
route.  However,  because  both  of  these 
chemicals  are  commonly  administered 
orally,  and  are  efficacious  by  this  route 
(orally),  there  is  reason  to  extrapolate 
the  effects  observed  in  injection  studies 
to  effects  by  other  routes.  The  proposed 
rjle  and  the  Response  to  Comment 
Document  [Rel  14)  contain  information 
on  EP.\'s  review  of  these  chemicals, 
including  the  toxicity  evaluation.  This 
background  information  will  not  be 
repeated  here  in  the  final  rule.  Based  on 
EPA's  reanalysis  of  the  available 
information  in  the  proposed  rule  for 
these  five  chemicals.  EPA  has  sufficient 
evidence  to  determine  that  bromacil 
lithium  salt,  fluorouracil-,  pentobarbital 
sodium,  tetracycline  hydrochloride,  and 
sodium  nitrite  have  sufficient  evidence 
to  meet  the  statutory  listing  criteria 
under  EPCRA  section  313(d)(2)(B). 
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6.  Use  of  acute  studies  to  support  a 
chronic  finding.  Several  commenters 
object  to  the  use  of  data  from  acute 
studies  to  support  a  finding  of  chronic 
toxicity.  The  commenters  contend  that 
there  is  no  correlation  between  transient 
acute  impact  and  chronic  toxicity  that  is 
appropriate  to  industrial  chemicals  as  a 
whole.  The  commenters  contend  that,  if 
a  chemical  exhibits  transient  acute  but 
not  chronic  effects,  it  should  not  be 
listed  based  on  chronic  toxicity,  unless 
additional  data  on  chronic  effects  are 
also  used  in  the  determination  to  list  the 
chemical. 

EPA  agrees  with  the  commenter  that 
if  a  chemical  exhibits  acute  toxic  effects, 
it  should  be  listed  based  on  acute  effects 
unless  adcLtiiaial  data  on  adverse  effects 
after  long-tenn  exposure  are  available. 
This  comment  relates  to  three  of  the 
chemicals  (bromine,  2-bromo-2- 
nitropropane-1.3-diol,  and  sodium 
nitrite)  that  are  being  added  to  the 
section  313  list  today.  For  these 
chemicals,  any  data  from  acute  studies 
are  supplemented  by  chronic  toxicity 
information.  In  chronic  toxicity  studies, 
bromine  produced  upper  respiratory 
irritation  and  neurological  symptoms.  In 
chronic  toxicity  studies,  2-bromo-2- 
nitropropane-l,3-diol  produced  various 
effects  including  lesions  of  the  stomach 
mucosa,  ulceration,  raised  areas  and 
excrescences,  inflammation,  epithelial 
hyperplasia  and  hyperkeratosis,  and 
congested  vessels  of  the  mucosa  of  the 
gastrointestinal  (G.I.)  tract.  Sodium 
nitrite  induced,  in  a  chronic  study  in 
mice,  reduced  motor  activity  and  major 
electroencephalogram  (EEG)  changes  in 
treated  animals.  The  proposed  rule  and 
the  Response  to  Comment  Document 
(Ref.  14)  contain  information  on  EPA's 
review  of  these  chemicals,  including  the 
to>dcity  evaluation.  This  background 
information  will  not  be  repeated  here  in 
the  final  rule.  A  summary  of  the 
response  to  comments  for  these 
chemicals  is  provided  in  Unit  IV  F.  of 
this  preamble. 

7.  Use  of  cholinesterase  inhibition  as 
a  measure  of  neurotoxicity.  Several 
commenters  expressed  concern  that  the 
Agency  has  used  a  chemical's  effect  of 
inhibiting  plasma,  red  blood  cell  (RBC) 
or  brain  cholinesterase  activity  as  a 
basis  for  fisting  chemicals  on  the  EPCRA 
section  313  list.  These  commenters  feel 
that  this  effect  is  not  an  adequate 
indicator  of  neurotoxicity. 

The  Agency  believes  that  inhibition  of 
plasma.  RBC.  or  brain  cholinesterase 
activity  is  an  appropriate  indicator  to 
assess  the  toxicity  of  potential 
neurotoxicants  (Ref.  7).  In  order  for  the 
normal  activity  of  the  nervous  system  to 
be  altered  by  a  toxic  chemical,  the 
chemical  must  enter  the  body,  reach  the 
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tissue  target  site(s).  and  be  maintained 
at  a  sufficient  concentration  for  a  period 
of  time  in  order  for  an  adverse  effect  to 
occur.  Biochemical  changes  precede  the 
more  overt,  physiological  changes 
associated  with  neurotoxicity,  and  are 
more  easily  detectable. 
Acetylcholinesterase  (AChE)  is  the 
enzyme  that  inactivates  or  terminates 
the  effect  of  the  neurotransmitter 
(acetylcholine)  on  its  target.  When  this 
enzyme  is  inhibited,  acetylchohne  is 
built  up  in  the  body,  and  may  result  in 
loss  of  appetite,  anxiety,  muscle 
twitching,  paralysis,  or  other  neurotoxic 
effects.  Thus,  one  can  assess  the  signs 
and  symptoms  of  systemic  poisoning  by 
many  neurotoxins  from  their 
biochemical  mechanism  of  action,  such 
as  the  inhibition  of  AChE.  Because  of 
the  severity  of  these  effects.  EPA  takes 
a  cautious  approach  by  using  a  measure 
of  chohnesterase  activity  as  an  indicator 
of  neurotoxicity. 

The  comments  concerning 
cholinesterase  inhibition  relate  to  six  of  . 
the  chemicals  that  are  being  added  to 
the  section  313  list  today.  The  proposed 
rule  and  the  Response  to  Comment 
Document  (Ref.  14)  contain  information 
on  EPA's  review  of  these  chem.icals, 
including  the  toxicity  evaluation.  This 
background  information  will  not  be 
repeated  here.  Based  on  comments 
received  and  EPA's  reanalysis  of  the 
available  information  in  the  proposed 
rule  for  these  six  chemicals,  EPA  has 
sufficient  evidence  to  determine  that 
acephate.  cycloate.  diazinon,  ethyl 
dipropylthiocarbamate,  pirimphos 
methyl,  and  profenofos  meet  die 
statutory  fisting  criteria  under  EPCRA 
section  313(d)(^)(B)  based  on  available 
neurotoxicity  data  for  these  chemicals. 

8.  L^se  of  certain  studies  for  hazard 
assessment.  Several  commenters  argue 
that  EPA  should  not  use  studies  in 
support  of  listing  a  chemical  on  the  , 

EPCRA  section  313  fist,  if  these  studies 
have  been  determined  to  be  insufficient 
for  use  in  risk  assessments  under  FIFRA 
or  TSCA.  For  example,  the  commenters 
point  to  studies  EPA  considered  in  this 
rulemaking  in  conducting  hazard 
assessments  even  though  the  studies 
when  submitted  for  use  under  FIFRA  or 
TSCA  were  determined  by  EPA  to  be  of 
"low  confidence."  EPA  believes  its  use 
of  these  studies  for  section  313  purposes 
is  appropriate.  The  "low  confidence" 
determination  under  FIFRA  or  TSCA 
applies  to  the  use  of  the  studies  for 
purposes  of  risk  assessment  associated 
with  regulations  that  impose  controls. 
The  data  base  for  a  chemical  may  be 
rated  low  confidence  because  of 
shortcomings  such  as  lack  of 
experimental  detail.  Although  these 
studies  may  be  of  fimited  value  for 


purposes  of  risk  assessment  in  support 
of  regulatory  controls,  when  considered 
together,  they  present  a  sufficient 
weight-of-evidence  as  to  the  hazard 
associated  with  the  chemical.  As 
additions  to  EPCRA  section  313  made 
pursuant  to  EPCRA  section  313(d)(2)(B) 
are  not  based  on  the  kind  of  risk 
assessment  needed"for  regulator^' 
controls,  EPA  believes  that  such  studies 
can  be  useU  to  support  listing. 

9.  Docket  was  incomplete  for  certain 
chemicals.  Several  commenters  contend 
that  the  docket  information  supporting 
the  listing  iof  certain  chemicals  is 
incomplete.  Other  commenters  contend 
that,  overall,  the  docket  is  too  general 
and  limited  Responses  to  comments 
about  the  evidence  provided  in  the 
docket  for  specific  chemicals  are 
provided  in.  the  Response  to  Comment 
Document  (Ref.  14). 

In  the  public  docket  supporting  this 
rulemaking,  EPA  included  copies  of 
EPA's  support  documents  (Refs.  9, 12, 
and  13)  for  the  proposed  rule  and  copies 
of  the  main  references  cited  in  those 
documents.  The  primary  references  that 
are  cited  in  these  main  reference 
documents  were  not  themselves 
included.  However,  these  reference 
dociunents  tre  pubfished  material, 
readily  accessible,  and  axe  in  the  public 
domain.  EPA  believes  that  the  docket 
material  for  both  the  proposed  and  final 
rules  contains  the  appropriate 
information  to  support  the  addition  of 
these  chemicals  to  the  EPCRA  section 
313  list  and  to  have  provided  the  pubfic 
an  adequate  basis  on  which  to  comment 
on  the  proposed  rule. 

F.  Chemical-Specific  Comments  for 
Chemicals  that  Are  Being  Finalized  in 
Today's  Action 

The  Ageridy  received  comments  on 
1 10  of  the  3|l3  specific  che.micals 
included  in!  the  proposed  rule.  This  unit 
of  the  preamble  summarizes  the  most 
significant  of  those  comments  and  the 
Agency's  responses.  More  detailed 
responses  are  included  in  the  Response 
to  Comment  Document  (Ref.  14). 
Neither  this  unit  of  the  preamble  nor  the 
Response  to  Comment  Document 
addresses  comments  specific  to 
chemicals  that  have  been  deferred  for 
final  action.  These  comments  will  be 
addressed  in  a  separate  rulemaking 
specific  to  those  chemicals. 

1 .  Abamectin.  One  commenter, 
Merck,  states  that  primates  are  less 
sensitive  to  the  acute  effects  of 
abamectin  and  its  analog,  ivermectin, 
than  rodents.  The  commenter  implies 
that  because  humans  are  primates, 
abamectin  should  be  less  toxic  in 
humans  than  in  rodents.  The 
commenter  further  contends  that 


ivermectin  and  abamectin  have  been 
used  safely  in  animals  and  humans. 
Abamectin  interferes  with  gamma- 
aminobutyric  acid  (GABA)  transmission 
and,  as  such,  produces  neurotoxic 
clinical  signs  such  as  tremors,  ataxia, 
convulsions,  or  coma  that  are  more 
severe  in  rodents  and  dogs  than 
primates.  EPA  agrees  that  the  available 
studies  indicate  that  the  sensitivity  as 
well  as  doses  required  to  produce 
neurotoxic  effects  varv  from  rodents  to 
primates  by  a  20-fold  factor.  However, 
abamectin  was  proposed  for  addition  to 
the  EPCRA  section  313  list  based  on 
developmental  effects  rather  than 
neurotoxicity.  There  are  no 
developmental  studies  with  abamectin 
in  primates.  Therefore.  EPA  believes 
that  the  rodent  studies  cited  in  the 
proposed  rule  provide  sufficient 
evidence  that  abamectin  can  reasonably 
be  anticipated  to  cause  developmental 
toxicity  in  humans. 

When  administered  in  therapeutic 
doses,  the  Agency  does  not  dispute  the 
animal  and  human  safety  and  efficacy  of 
ivermectin  and  abamectin,  but  the  safety 
of  a  0.2  to  0.3  mg/kg  single  therapeutic 
dose  does  not  diminish  the  findings  of 
the  developmental,  reproductive, 
neurotoxic,  chronic,  and  carcinogenic 
animal  studies  with  abamectin  which  in 
some  cases  demonstrate  serious 
compound-related  effects  at  higher  than 
therapeutic  doses  in  all  species  tested. 

The  same  commenter  states  that 
although  the  aquatic  toxicity  data  cited 
for  the  proposed  fisting  of  abamecUn 
under  EPCRA  section  313  are  accurate 
and  valid,  it  may  be  inappropriate  to  list 
abamectin  under  EPCRA  section  313 
based  on  the  environmental  fate  of  this 
chemical,  because  of  en\ironmental  fate 
factors  which  were  not  presented  by 
EPA  in  the  proposed  rule. 

EPA  agrees  with  the  commenter  that 
the  aquatic  toxicity  values  presented  in 
the  proposed  rule  are  accurate  and 
valid.  EPA  disagrees  that  the 
environmental  fate  of  abamectin  will 
negate  the  chemical's  ecological 
toxicity.  EPA  believes  that  the 
environmental  fate  factors  presented  by 
the  commenter  may  reduce,  but  do  not 
eliminate,  the  potential  for  adverse 
effects  on  aquatic  organisms  because  the 
chemical  is  extremely  acutely  toxic  to 
aquatic  organisms. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  abamectin  on  the 
EPCRA  section  313  fist  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  developmental  toxicity 
data  and  pursuant  to  EPCfA  section 
313(d)(2)(C)  based  on  the  available 
ecofoxicity  data.  Therefore,  EPA  is 
finalizing  the  addition  of  abamectin  on 
the  EPCRA  section  313  fist. 


2.  Alachlor.  Monsanto  states  that  at 
the  highest  dose  tested  in  the  chronic 
mouse  study  cited  in  the  proposed  rule, 
EPA  concluded  there  was  an  increase  in 
lung  txunors  in  females.  Monsanto 
believes  that  other  regulatory  agencies 
have  disagreed  with  this  conclusion. 
The  commenter  contends  that  these 
tumors  occur  spontaneously  in  mice 
with  a  fairly  high  and  variable 
frequency  and  a  possible  slight  increase 
in  a  common  rodent  tirnior  at  the 
highest  dose  tested  does  not  represent  a 
risk  to  humans  receiving,  at  most,  trace 
level  exposure. 

The  Agency  has  concluded  that  the.^ 
was  statistically  significant  increase  (the 
increase  was  greater  than  that  which 
would  be  expected  to  occur 
spontaneously)  in  lung  tumors  in  female 
CD-I  mice  at  2  dose  levels  which  were 
relevant  to  potential  carcinogenicity  to 
humans.  The  commenter  provides  no 
specifics  to  support  its  contention  that 
"other  regulatory  agencies  have 
disagreed  with  this  conclusion"  nor  is 
the  Agency  aware  of  any. 

The  commenter  further  states  that  the 
Support  Document  for  the  Health  and 
Ecological  Toxicity  Review  of  TRI 
Expansion  Chemicals  (Ref.  13)  also 
incorrectly  listed  the  dose  levels 
("(greater  than]  42  mg/kg/day") 
producing  tiunors  in  rats  in  the  2-year 
rat  feeding  study  cited  in  the  proposed 
rule.  The  commenter  argues  that 
significant  increases  in  thyroid  and 
stomach  tumors  were  observed  only  at 
126  mg/kg/day,  the  highest  dose  tested; 
this  dose  level  also  produced  severe, 
excessive  toxicity.  Thus,  the  commenter 
concludes  that  the  dose-response  cxirves 
for  the  stomach  and  thyroid  tumors  are 
exceptionally  steep,  with  increased 
incidences  obser\'ed  only  at  a  dose 
which  exceeded  the  Maximum 
Tolerated  Dose  (f4TD). 

EPA  believes  that  the  Support 
Document  for  the  Health  and  Ecological 
Toxicity  Review  of  TRI  Expansion 
Chemicals  (Ref.  13)  correctly  states  the 
toxic  dose  levels  in  the  2-year  rat 
feeding  study  as  being  greater  than  or 
equal  to  42  mg/kg/day.  In  this  study, 
nasal  tumors  were  significantly 
increased  at  42  mg/kg/day  and  above 
and  the  stomach  and  thyroid  follicular 
cell  tujnors  at  126  mg/kg/day.  The 
Agency  agrees  that  the  126  mg/kg/day 
dose  level  probably  exceeded  the  MTD; 
however,  upon  reconsideration  of  the 
carcinogenicity  data,  the  Agency 
determined  that  the  MTD  is  between  42 
mg/kg/day  and  126  mg/kg/day. 
Although  the  MTD  was  exceeded  by  the 
highest  dose  (126  mg/kg/day), 
significant  effects  were  seen  at  42  mg/ 
kg/day,  which  does  not  exceed  the 
MTD.  Therefore.  EPA  believes  that  the 
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2-year  chronic  dog  study  cited  in  the 
proposed  rule  is  a  valid  measure  of  the 
oncogenic  potential  of  alachlor. 

The  commenter  cites  a  chronic  rat 
feeding  study,  not  cited  by  EPA  in  the 
proposed  rule,  in  which  5  to  6  months 
of  alachlor  administration  followed  by 
19  months  on  control  diet  did  not 
produce  a  significant  increase  in 
stomach  or  thyroid  tumors  in  rats.  The 
commenter  believes  that  this 
information  is  consistent  with  the 
results  of  a  study,  not  cited  by  EPA  in 
the  proposed  rule,  in  which  a  close 
structural  chloroacetanilide  analog  of 
alachlor  has  been  shown  to  be  a 
promoter  but  not  an  initiator  of  stomach 
tumors.  The  commenter  did  not  further 
identify  this  study. 

Although  in  the  chronic  rat  feeding 
study  referred  to  by  Monsanto,  the 
specific  group  which  received  alachlor 
in  the  diet  for  5  to  6  months  in  this 
study,  and  then  control  diet  as  a 
recovery  period  did  not  develop 
stomach  or  thyroid  tumors,  the  other 
groups  on  study  which  continued  to 
receive  alachlor  in  the  diet  developed 
both  stomach  and  thyroid  tumors  as 
well  as  nasal  turbinate  tumors. 
Therefore,  the  failure  to  develop 
stomach  tiunors  after  5  to  6  months 
treatment  reflects  the  time  frame 
required  for  tumor  development  rather 
than  indicating  a  lack  of  carcinogenic 
response. 

The  commenter  also  discusses  the 
mechanism  of  carcinogenicity  for 
alachlor.  The  commenter  states  that  the 
mechanism  is  nongenotoxic  and 
hormonally  mediated.  The  commenter 
argues  that  the  mechanism  exhibits  a 
threshold  and  that  nasal  turbinate 
tumors  in  particular  are  not  relevant  to 
humans. 

The  Agency  acknowledges  the 
mechanism  of  carcinogenicity  may  be 
hormonally  mediated.  However,  the 
mechanism  does  not  alter  the  fact  that 
the  tumors  are  relevant  to  potential 
carcinogenesis  in  man.  Mechanism  of 
tumor  development  relates  to  the 
appropriate  model  by  which  cancer  risk 
is  calculated.  However,  mechanism  has 
no  impact  on  the  determination  of 
carcinogenicity  hazard.  In  determining 
cancer  classification.  EPA  does  not 
assume  that  the  specific  types  of  tumors 
seen  in  animals  will  develop  in  humans. 
However.  EPA  believes  that  the 
development  of  tumors,  such  as  nasal 
turbinates,  in  animals  demonstrates  the 
potential  for  tumor  development  in 
humans. 

The  same  commenter  states  that  two 
epidemiology  studies,  not  cited  by  EPA 
in  the  prop>osed  rule,  have  been 
conducted  on  alachlor  manufacturing 
workers.  The  commenter  contends  that 
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neither  study  indicates  an  increase  in 
tumors  in  humans  due  to  exposure  to 
alachlor.  The  commenter  believes  that 
these  studies  provide  important 
additional  evidence  indicating  that  the 
tumors  produced  in  rats  by  alachlor  are 
not  produced  in  humans  and  should 
have  been  considered  by  the  Agency. 

Epidemiological  studies  are  used  oy 
the  Agency  in  the  overall  evaluation  of 
the  carcinogenic  potential  of  a  chemical, 
along  with  other  evidence.  However,  the 
studies  cited  by  the  commenter  are 
based  on  a  small  sample  size.  Studies  of 
this  type  cannot  verify  the  levels  and 
duration  of  exposure  and  represent 
results  from  a  heterogeneous 
population.  In  addition,  one  of  the  two 
studies  apparently  only  focused  on 
tumors  resulting  in  death  of  the  study 
subjects  and  may  reflect  an  under 
estimation  of  tumor  incidence. 
Therefore,  in  the  face  of  evidence  of 
carcinogenicity  in  two  adequately 
performed  bioassays  in  two  species,  the 
epidemiology  data,  although  pertinent, 
do  not  negate  the  importance  of  the 
animal  data  in  the  studies  relied  upon 
in  the  proposed  rule. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  alachlor  on  the 
EPCRA  section  313  Ust  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  carcinogenicity  data  for 
this  chemical.  Therefore.  EPA  is 
finalizing  the  addition  of  alachlor  on  the 
EPCRA  section  313  Ust. 

3.  Ametryn.  Ciba-Ceigy  Corporation 
objects  to  hsting  ametryn  under  EPCRA 
section  313  on  the  basis  of  Uver  effects, 
stating  that  hepatotoxicity  was  observed 
only  at  high  dose  levels  (100  and  500 
mg/kg/day)  in  subchronic  studies. 

The  Agency  believes  that  the  LOEL  of 
100  mg/kg/day  is  sufficiently  low  given 
the  seriousness  of  the  effect  (hepatic 
toxicity)  to  justify  listing  on  the  EPCRA 
section  313  list.  Thus,  EPA  reaffirms 
that  there  is  sufficient  evidence  for 
listing  ametryn  on  the  EPCRA  section 
313  list  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatotoxicity  data  for  this  chemical, 
and  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data.  Therefore. 
EPA  is  finalizing  the  addition  of 
ametryn  on  the  EPCRA  section  313  list. 

4.  Amitraz.  Nor-Am  Chemical 
Company  states  that  in  the  2-year  beagle 
dog  feeding  study  cited  in  the  proposed 
rule,  contrary  to  EPA's  conclusions,  the 
only  effects  seen  in  the  high  dose  (1.0 
mg/kg/day)  group  were  a  small  but 
insignificant  increase  in  blood  glucose 
and  in  one  animal  slight  hypothermia 
during  weeks  52  and  79. 

EPA  disagrees  with  the  commenter. 
EPA  has  re-evaluated  this  study,  and 


determined  that  in  this  study  amitraz 
induced  significant  changes  in  blood 
chemistry  (increased  blood  glucose). 
Hypothermia  occurred  not  only  at  the 
times  noted  by  the  commenter.  but  also 
on  days  1  and  2.  and  in  one  dog  3  hours 
after  dosing,  which  returned  to  normal 
within  24  hours,  at  the  1.0  mg/kg/day 
level,  the  LOEL.  As  noted  in  the 
proposed  rule,  these  findings  were 
supported  by  similar  results  obtained  in 
a  90-day  feeding  study  in  dogs  cited  in 
the  proposed  rule. 

Nor-Am  disagrees  with  the  Agency's 
conclusion  that  the  NOAEL  for 
fetotoxicity  was  5  mg/kg/day  in  the  3- 
generation  rat  reproduction  study  cited 
in  the  proposed  rule.  The  commenter 
believes  that  while  there  was  a  slight 
decrease  in  the  mean  litter  size  at  birth 
in  the  20  mg/kg/day  dose  group  and 
decreased  pup  viabiUty  in  the  5  and  20 
mg/kg/day  dose  groups  post  partum. 
there  was  no  direct  evidence  of 
fetotoxicity.  Nor-Am  states  that  the 
effect  on  litter  size  was  .only  significant 
in  the  third  generation  animals  at  5  mg/ 
kg/day,  and  may  have  been  due  to  an 
effect  on  lactation. 

EPA's  reanalysis  of  this  data  indicates 
that  there  was  a  decrease  in  litter  size 
and  pup  survival  at  5  mg/kg/day  in  all 
3  generations  and  a  slight  reduction  in 
pup  weight  in  the  F I  and  F2  generations. 
Thus,  there  was  direct  evidence  of 
fetotoxicity. 

The  commenter  contends  that  the 
rabbit  teratology  study  reported  by  the 
Agency  in  the  proposed  rule  was 
considered  by  EPA  to  be  invalid  (i.e.. 
significantly  flawed)  due  to  high 
abortion  rates  in  all  groups, 
inadequately  small  group  sizes,  and  lack 
of  assessment  of  fetuses.  The  commenter 
argues  that  the  low  incidence  of 
anomalies  upon  which  the  NOAEL  of  1 
mg/kg/day  was  based  were  within 
historical  control  ranges  and  failed  to 
show  any  clear  dose-related  effect.  The 
commenter  claims  that  a  subsequent 
study,  not  cited  by  EPA  in  the  proposed 
rule,  revealed  no  effects  on  fetal 
morphology  at  doses  up  to  12  mg/kg/ 
day  while  maternal  toxicity  was  found 
at  3  mg/kg/day  and  above;  no  NOEL 
could  be  established.  The  commenter 
claims  that  this  subsequent  study,  not 
cited  by  EPA  in  the  proposed  rule, 
should  have  been  considered  by  EPA. 

EPA  disagrees.  The  rabbit  teratology 
study  cited  by  EPA  in  the  proposed  rule 
was  never  declared  by  EPA  to  be  invalid 
(i.e.,  seriously  flawed).  Upon  reanalysis 
of  the  rabbit  teratology  study,  EPA 
determined  that  although  this  study 
does  not  fully  satisfy  the  guidelines  for 
study  conduct  under  FIFRA.  it  is 
sufficient  for  the  purposes  of  hazard 
assessment,  with  a  NOEL  and  LOEL  for 


maternal  and  developmental  toxicity  of 
5  and  25  mg/kg/day,  respectively.  As 
described  in  the  proposed  rule,  at  25 
mg/kg/day,  the  following  effects  were 
seen:  Decreased  Utter  size  and  increased 
pre  and  post-implantation  losses, 
decreased  maternal  body  weight  gain, 
and  increased  abortions.  The  high 
abortion  rate  is  indicative  of  maternal 
toxicity.  Although  the  abortion  rates 
were  higher  than  the  control,  enough 
animals  remained  at  sacrifice  to 
evaluate  the  toxicity  potential  of  this 
chemical,  and  to  support  the  finding 
that  amitraz  can  reasonably  be 
anticipated  to  cause  developmental 
toxicity. 

The  subsequent  sTudy  cited  by  the 
commenter  was  also  considered  by  EPA. 
This  study  also  does  not  fully  satisfy  the 
guideUnes  for  study  conduct  imder 
FIFRA.  Although  the  fetotoxic  effects 
obser\  oii  in  the  initial  study  (cited  in 
the  proposed  rule)  were  not  reproduced 
in  the  subsequent  study  referred  to  by 
the  commenter  and  not  cited  in  the 
proposed  rdle,  this  does  not  invalidate 
the  results  obtained  in  the  initial  study. 
Both  studies  were  considered  by  EPA  in 
determining  the  developmental  toxicity 
of  amitraz. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  amitraz  on  the 
EPCRA  section  313  list  piu^uant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  chronic  toxicity  and  developmental 
toxicity  data  for  this  chemical. 
Therefore,  EPA  is  finalizing  the  addition 
of  amitraz  on  the  EPCRA  section  313 
list. 

5.  Atrazine.  Ciba-Geigy  Corporation 
objects  to  the  listing  of  atrazine  under 
EPCRA  section  313  based  on  increased 
incidence  of  mammary  tumors  in  female 
Sprague-Dawley  rats  because  the 
commenter  contends  that  this  tumor 
type  is  not  indicative  of  potential 
carcinogenicity  in  humans.  The 
commenter  states  that  the  effect  is 
species  (rat)  and  strain  (Sprague- 
Dawley)  specific.  Further,  the 
commenter  states  epidemiology  data 
from^lia-Geigy  manufacturing  and  use 
indicate  no  evidence  of  carcinogenicity 
in  a  human  population  exposed  for  up 
to  30  years.  Ciba-Geigy  did  not  provide 
EPA  with  a  copy  of  this  study  but  did 
discuss  the  results  in  their  comments. 

While  epidemiology  data  arc 
considered  in  the  weight  of  the  evidence 
for  carcinogenicity,  the  current 
classification  is  based  upon  a  positive 
finding  in  a  well  conducted  animal 
study  as  described  in  the  fljsit 
Assessment  Guidelines  of  1986  (Ref.  5). 
Atrazine  has  been  classified  as  a 
category  C  chemical  by  EPA's  OPP 
Carcinogenicity  Peer  Review  Conunittee 
and  the  Scientific  Advisory  Panel  (EPA. 


1988).  The  use  of  mammary  tumor  data 
for  hazard  assessment  purposes,  even 
when  only  one  strain  of  test  animal  has 
been  demonstrated  to  be  positive,  is 
consistent  with  current  Agency  policy. 
The  Agency  considers  the  cancer 
classification  to  be  sufficient  basis  for 
listing  of  atrazine. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  Usting  atrazine  on  the 
EPCRA  section  313  Ust  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  carcinogenicity  data. 
Therefore,  EPA  is  finaUzing  the  addition 
of  atrazine  on  the  EPCRA  section  313 
Ust. 

6.  Bendiocarb.  Nor-Am  Chemical 
Company  states  that  bendiocarb  does 
not  meet  the  criteria  of  EPCRA  section 
313(d)(2)(C)  due  to  its  environmental 
fate.  The  commenter  alleges  that  it  has 
been  shovm  not  to  accumulate  in  soil, 
water,  or  plants  and  has  a  relatively 
short  half-life  (a  few  days).  Nor-Am 
Chemical  Company  also  contends  that 
bendiocarb  is  rapidly  broken  down  by 
hydrolysis  to  a  biologically  inactive 
product.  As  a  result,  the  commenter 
states  that  there  is  no  clear  evidence  of 
adverse  effects  on  the  environment 
associated  with  bendiocarb. 

EPA  disagrees  that  the  environmental 
fate  of  bendiocarb  will  negate  the 
chemical's  ecological  toxicity.  EPA 
believes  that  the  environmental  fate 
factors  presented  by  the  commenter  may 
reduce  but  do  not  eliminate  the 
potential  for  adverse  effects  on  aquatic 
organisms  and  birds  because  the 
chemical  induces  environmental 
toxicity  at  low  dose  levels.  Thus,  EPA 
believes  that  the  chemical  can 
reasonably  be  anticipated  to  cause  a 
significant  adverse  effect  on  the 
environment. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  bendiocarb  on  the 
EPCRA  section  313  Ust  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
neurological  toxicity  data  for  this 
chemical,  and  pursuant  to  EPCR,'\ 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data. 
Therefore.  EPA  is  finalizing  the  addition 
of  bendiocarb  on  the  EPCRA  section  313 
list. 

7.  Bifenthrin.  FMC  Corporation  does 
nut  support  the  addition  of  bifenthrin 
under  EPCRA  section  313  because  "EPA 
overstates  the  neurological  and 
(developmental  effects]  of  bifenthrin. 
The  neurological  effects  to  which  EPA 
referred  were  tremors  or  twitching, 
neurological  signs  that  did  not  persist 
for  the  onUre  duration  of  the  studies." 
EPA  agrees  with  the  commenter 
regarding  the  developmental  toxicity 
potential  or  lack  thereof,  but  disagrees 
with  the  commenter  regarding  the 
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neurological  hazards.  In  addition  to  the 
tremors  or  twitching  effects  dted  by  the 
commenter.  more  severe  symptoms, 
including  clonic  convulsions  and  death, 
occur  in  the  studies  referred  to  by  the 
commenters  that  are  cited  in  the 
proposed  rule,  at  dose  levels  only 
slightly  higher  than  those  causing  slight 
or  occasional  tremors  and/or  twitching. 
In  a  rat  developmental  toxicity  study  by 
gavage,  cited  in  the  proposed  rule,  the  ' 
maternal  LOEL  based  on  tremors  was  2 
mg/kg/day;  the  NOEL  was  1  mg/kg/day. 
The  MTD  of  2  mg/kg/day  was 
established  on  the  basis  of  findings  in  a 
rat  pilot  study  (included  as  part  of  the 
chronic  rat  study  cited  in  the  proposed 
rule)  in  which  there  were  3  deaths  out 
of  10  animals  at  2.5  mg/kg/day.  With 
regard  to  the  comment  concerning  the 
transitory  nature  of  the  effects,  although 
they  may  be  transitory  in  nature,  this 
does  not  diminish  the  significance  of 
the  adverse  effects.  In  particular, 
neurotoxic  effects  leading  to  convulsion 
may  result  in  more  permanent, 
underlying  damage  which  is  not 
reversible  upon  cessation  of  immediate 
signs  and  symptoms.  Therefore,  the 
Agency  concludes  that  the  neurological 
effects  due  to  bifenthrin  are  of  sufficient 
seriousness  to  warrant  listing. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  Usting  bifenthrin  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  neurological  toxicity  data, 
and  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data.  Therefore. 
EPA  is  finalizing  the  addition  of 
bifenthrin  on  the  EPCRA  section  313 
Ust. 

8.  Bromine.  Great  Lakes  Chemical 
Corporation  and  Albemarle  Corporation 
beUeve  that  bromine  does  not  meet  the 
listing  criteria  of  EPCRA  section  313. 
They  contend  that  the  Agency  has  failed 
to  show  that  chronic  exposure  to 
bromine  causes  serious  or  irreversible 
effects.  They  also  contend  that  the  time- 
weighted  average  (TWA)  of  0.1  part  per 
million  (ppm)  estabUshed  by  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  will  protecl 
against  the  acute  effects  of  exposure. 
They  believe,  therefore,  that  the 
addition  of  bromine  to  the  EPCRA 
section  313  Ust  should  not  be  finalized. 

NIOSH  established  the  TWA  for 
bromine  for  acute  effects.  However,  the 
Agency  is  not  listing  bromine  on  the 
EPCRA  section  313  list  on  the  basis  of 
its  acute  effects  but  on  the  basis  of  the 
adverse  effects  it  induces  after  chronic 
exposure.  These  effects  include 
functional  neurologic  effects  and 
abnormalities  in  respiratory  and 
endocrine  systems.  In  humans,  duonic 
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exposure  to  bromine  can  cause  severe 
irritation  of  the  skin,  mucous 
membranes  and  respiratory  tract, 
gastroenteritis,  and  death.  This  severe 
irritati<Hi  which  can  lead  to  death 
through  either,  or  both,  respiratory  or 
gastroenteric  irritation  is  the  primary 
endpoint  of  concern  although 
neurologic  signs  and  symptoms  which 
include  dizziness,  headache,  and 
"feelings  of  oppression"  along  with 
other  functional  disturbances  of  the 
central  nervous  system  (CNS)  may  also 
occur  after  exposure  to  bromine. 

EPA  reaffinns  that  there  is  sufficient 
evidence  for  listing  bromine  on  the 
EPCRA  section  313  list  pursuant  to 
EPCR.\  section  313(d)(2)(B)  based  on 
-  the  available  chronic  toxicity  data  for 
this  chemical.  Therefore,  EPA  is 
finalizing  the  addition  of  bromine  on 
the  EPCRA  section  313  list 

9.  2-Bromch2-nitropropane-1.3-diol 
(Bronopol).  Boots  Microcheck  contends 
that  2-bromo-2-nitropropane-l,3-diol 
presents  only  a  moderate  acute  hazard, 
but  does  not  present  a  chronic  hazard. 
Therefore,  the  commenter  concludes 
that  the  compound  should  not  be  listed 
under  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B). 

Although  the  Agency  agrees  with  the 
commenter  that  2-bromo-2- 
nitropropane-l,3-diol  presents  a 
moderate  acute  hazard,  EPA  does  not 
agree  that  the  chemical  is  not  a  chronic 
toxicant.  The  effects  noted  in  both  acute 
and  chronic  studies,  cited  in  the 
proposed  rule,  indicate  irritation  due  to 
exposure  to  the  compound.  However, 
differing  expressions  of  irritation  are 
obtained  depending  upon  the  level  of 
material  to  which  the  test  animals  were 
exposed  and  the  duration  of  exposure. 
In  the  acute  studies  cited  in  the 
proposed  rule,  the  acute  gastric  effects 
were  seen  at  relatively  high  doses.  In  the 
chronic  studies,  cited  in  the  proposed 
rule,  the  effects,  described  below,  were 
noted  followdng  repeated  oral  exposure 
to  lower  doses  of  2-bromo-2- 
nitropropane-1.3-diol.  The  NOEL  for 
chronic  oral  exposure  in  rats  was  10  mg/ 
kg/day.  with  effects  including  lesions  of 
the  stomach  mucosa,  ulceration,  raised 
areas  and  excrescences.  In  a  13-week 
study  in  rats  cited  in  the  proposed  rule, 
effects  included  inflamraatioh, 
epithelial  hyperplasia  and 
hyperkeratosis,  and  congested  vessels  of 
the  mucosa  of  the  G.I.  tract.  The  chronic 
studies  cited  in  the  proposed  rule  show 
that  irritation  was  caused  by  a  repeated 
number  of  low  doses.  In  these  chronic 
studies  multiple  doses  were  required 
before  irritation  occurred.  Further,  the 
type  of  irritation  caused  by  acute  and 
chronic  exposure  are  different 
Therefore,  the  irritation  due  to  chronic 


exposure  to  2-bromo-2-nitropropane- 
1.3-diol  is  distinguishable  &x>m  that 
caused  by  acute  exposure.  EPA  believes 
that  the  effects  observed  in  the  longer 
term  studies  are  serious  and  potentially 
irreversible. 

EPA  reaffinns  that  there  is  sufficient 
evidence  for  listing  2-bromo-2- 
nitropropane-1.3-diol  on  the  EPCRA 
section  313  list  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  chronic  toxicity  data  for  this 
chemical.  Therefore,  EPA  is  finalizing 
the  listing  of  2-bromo-2-nitropropane- 
1.3-diol  on  the  EPCRA  section  313  list. 

10.  Carboxin.  Zeneca  Incorporated 
and  Uniroyal  Chemical  oppose  the 
listing  of  carboxin.  The  commenters 
claim  that  the  effect  of  renal  toxicity 
noted  by  EPA  in  the  proposed  rule  was 
seen  only  in  rat  feeding  studies  and  not 
in  a  chronic  dog  feeding  study.  Thus, 
they  claim  it  appears  to  be  a  species- 
specific  effect  that  may  not  be  relevant 
toman. 

EPA  disagrees  with  the  conclusions  of 
the  commenters.  Because  direct  human 
testing  is  generally  unavailable,  animals 
are  commonly  accepted  as  surrogates  for 
toxicity  testing  to  predict  potential 
hazard(s)  to  humans.  Exceptions  occur 
only  in  a  few  rare  cases  where  effects 
have  been  determined  to  be  species- 
specific  (e.g..  o2n-globulin).  It  should  be 
noted  that  the  actual  number  of  species 
tested  with  carboxin  is  limited  and. 
therefore,  it  is  prematiue  to  state  that 
the  renal  toxicity  of  carboxin  is  species- 
specific.  Significantly,  the  commenters 
did  not  provide  any  additional  evidence 
to  support  their  contention  that  the 
renal  toxicity  is  species-specific.  EPA 
uses  information  from  the  most 
sensitive  species  to  evaluate  potential 
human  hazard(s),  as  a  conservative 
assumption. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  adding  carboxin  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  renal  toxicity  data  for  this 
chemical.  Therefore,  EPA  is  finalizing 
the  hsting  of  carboxin  on  the  EPCRA 
section  313  list. 

11.  l-{3-ChloroalIyl)-3.5.7-triaza-l- 
azoniaadamantane  chloride.  Dow 
Chemical  Company  notes  that,  in  the 
dog  study  cited  in  the  proposed  rule,  the 
test  material  was  administered  in  gelatin 
capsules  due  to  problems  with 
palatability.  They  argue  that  this  mode 
of  administration  is  unusual  and 
introduces  the  confounding  factor  of 
what  is  in  essence  a  bolus 
administration  (given  all  at  one  time)  of 
the  chemical,  and  results  in  an 
artificially  lowered  NOEL. 

The  Agency  does  not  agree  that  this 
mode  of  administration  is  unusual.  EPA 
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frequently  reviews  dog  studies  in  which 
the  test  material  is  administered  by 
capsule.  In  addition,  dog  studies  rarely 
permit  ad  libitum  feeding  as  used  in  rat 
studies,  even  when  dietary 
incorporation  is  the  means  of  dose 
administration.  Dogs  generally  receive  a 
measured  amount  of  food  that  they 
rapidly  consimie.  Therefore,  bolus 
administration  closely  approximates 
actual  behavior  in  dogs.  TTie  concern 
that  capsule  administration  produces  an 
apparently  altered  response  is  not  a 
confounding  factor  in  the  study  cited  in 
the  proposed  rule,  and  therefore  the 
reported  NOEL  does  not  need  to  be 
raised  as  suggested  by  the  commenter. 
The  same  commenter  contends  that 
the  effects  used  as  a  basis  for  listing 
occiuxed  only  in  dogs  and  only  in  a 
single  study,  and,  therefore,  are  not 
relevant  to  humans. 

Because  direct  human  testing  is 
generally  unavailable,  animals  are 
'  commonly  accepted  in  the  scientific  and 
regulatory  communities  as  surrogates  for 
toxicity  testing  to  predict  potential 
hazard  to  humans,  except  in  a  few  rare 
cases  where  effects  have  been 
determined  to  be  species-specific  (e.g., 
a2n-globulin).  In  the  interest  of  being 
protective,  EPA  uses  information  from 
the  most  sensitive  species  to  evaluate 
potential  himian  hazard.  In  addition, 
results  demonstrated  in  a  single  well- 
conducted  study  are  sufficient  and  can 
serve  as  a  basis  for  listing  on  the  section 
313  list. 

The  same  commenter  states  that  the 
LOEL  in  the  study  was  based  upon  a 
sfight,  reversible  effect  in  the  liver  of  a 
single  animal.  The  study,  the 
commenter  argues,  should  have  been 
considered  in  toto  rather  than  rel)nng  on 
a  single  effect.  The  commenter  implies 
that  EPA  should  have  set  the  LOEL  at 
a  higher  dose. 

The  commenter  is  incorrect.  The 
LOEL  of  15  mg/kg/day  is  correct.  This 
LOEL  was  based  upon  obliterative 
vasculitis  and  perivasculitis  in  one 
animal.  However,  these  effects  are  not 
commonly  seen  in  dogs,  yet  in  the  study 
cited  in  the  proposed  rule,  they 
occurred  in  seven  of  eight  dogs  at  30 
mg/kg/day.  the  dose  next  highest  to  the 
LOEL.  EPA  considers  the  effects  seen  in 
this  study  to  be  serious  effects. 

EPA  reaffinns  that  there  is  sufficient 
evidence  for  listing  l-(3-chloroallyl)- 
3,5,7-triaza-l-azoniaadamantane 
chloride  on  the  EPCRA  section  313  list 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  chronic  toxicity 
data  for  this  chemical.  Therefore,  EPA  is 
finalizing  the  addition  of  l-(3- 
chloroallyl)-3,5,7-triaza-l- 
azoniaadamantane  chloride  on  the 
EPCRA  section  313  list. 


12.  Chhrosilanes.  Silicones 
Environmental  Health  and  Safety 
Council  and  General  Electric  oppose  the 
listing  of  the  six  chlorosilanes  that  were 
proposed  for  addition 
(dichloromethylphenylsilane, 
dimethyldichlorosilane, 
methyltrichlorosilane, 
trichloroethylsilane, 
trichlorophenylsilane,  and 
trimethylchlorosilane)  arguing  that  they 
undergo  rapid  hydrolysis  and  are  not 
expected  to  be  found  in  the  atmosphere 
in  appreciable  concentrations.  The 
commenters  further  state  that  EPA 
estimated  conditions  in  its  exposure 
assessment  that  greatly  exceed  actual 
conditions. 

Based  on  these  comments.  EPA 
conducted  revised  exposure 
assessments  for  each  of  the 
chlorosilanes.  These  revisions  support 
EPA's  initial  finding  that 
dimethyldichlorosilane, 
methyltrichlorosilane.  and 
trimethylchlorosilane  can  reasonably  be 
anticipated  to  be  present  at  facility 
boundaries  in  concentration  levels  that 
would  cause  a  significant  adverse  effect. 
EPA  believes  that  the  exposure 
assessments  were  based  on  reasonable 
release  estimates  and  reasonable  worst- 
case  concentration  modeling.  Details  of 
this  analysis  are  provided  in  the 
Response  to  Comment  Document  (Ref 
14).  Thus  EPA  reaffirms  that  there  is 
sufficient  evidence  to  list 
dimethyldichlorosilane. 
methyltrichlorosilane,  and 
trimethylchlorosilane  on  the  EPCRA 
section  313  Ust  pursuant  to 
EPCRAsecUon  313(d)(2)(A).  Therefore. 
EPA  is  finalizing  the  listings  for 
dimethyldichlorosilane. 
methyltrichlorosilane.  and 
trimethylchlorosilane  on  the  EPCRA 
section  313  list. 

The  revised  exposure  assessments  for 
dichloromethylphenylsilane. 
trichloroethylsilane,  and 
trichlorophenylsilane,  however, 
indicate  that  these  chemicals  are  not 
individually  present  at  facility 
boundaries  in  concentration  levels  that 
would  cause  a  significant  adverse  effect. 
However,  two  or  more  of  these 
chemicals  are  usually  produced  together 
and  as  a  category  are  reasonably 
anticipated  to  be  present  at  facility 
boundaries  in  concentration  levels  that 
would  cause  a  significant  adverse  effect. 
Therefore,  EPA  is  deferring  the 
individual  listings  of  these  three 
chemicals  for  consideration  as  a 
category  possibly  to  be  added  at  a  later 
date. 

13.  Crotonaldehyde.  Eastman 
Chemical  and  Monsanto  believe  that 
crotonaldehyde  should  not  be  added  to 


the  EPCRA  section  313  list  because  of 
inadequate  data  on  hiunan  health. 
Furthermore,  they  contend  that 
crqtonaldehyde  does  not  meet  the 
criteria  for  listing  as  a  carcinogen  as  put 
forth  in  the  Risk  Assessment  Guidelines 
for  Carcinogen  Risk  (Ref  4)  because  it 
was  tested  in  a  single  sex,  single  species 
experiment.  The  commenters  further 
believe  that  EPA's  statement  that 
crotonaldehyde  did  not  induce  tumors 
at  the  high  dose,  because  at  that  high 
dose  crotonaldehyde  is  cytotoxic,  is  a 
contention  which  is  not  supported  by 
scientific  evidence.  They  believe  that 
overall  the  weight  of  evidence  for 
carcinogenicity,  including  reactivity  and 
mutagenicity,  is  insufficient  to  support 
hsting. 

EPA  agrees  that  the  human 
carcinogenicity  data  are  inadequate  but 
feels  that  the  available  animal  data  are 
adequate  to  support  a  concern  for 
carcinogenicity.  The  Agency  accepts  the 
single-sex.  single  species  testing  of 
crotonaldehyde  as  being  sufficient  for 
hsting  because  these  data  are  supported 
by  strong  evidence  of  mutagenicity  in 
Salmonella  typhimurium;  a  statistically 
significant  increase  in  the  number  of 
both  benign  and  mafignant  tiunors  in 
low  dose  animals  and  induced  altered 
hver  foci  but  not  tumor  formation  in  the 
high  dose  group.  Crotonaldehyde  is 
known  to  be  severely  cytotoxic  with  the 
capacity  to  induce  cell  death  and  alter 
cellular  macromolecules.  It  caused  gross 
degeneration,  chromosome  breakage  and 
reciprocal  translocations  in  Drosophila 
melanogaster  and  gross  degeneration 
and  polyploidy  in  all  stages  of 
spermatogenesis  in  mouse  seminiferous 
tubules  thus  showing  that  is  has  ample 
ability  to  interact  with  cellular  DNA  and 
cause  severe  disruption  in  chromosome 
structure  and  cellular  integrity.  It  is 
logical  to  assume  that  if  crotonaldehyde 
is  capable  of  such  damage  in  the 
mammalian  testis  which  is  protected  by 
the  blood/testis  barrier,  it  can  also  cause 
severe  toxicity  and  cell  death  in  the 
hver  which  has  no  such  protection  from 
toxic  agents.  Absent  evidence  to  the 
contrary,  which  the  commenter  did  not 
provide,  EPA  continues  to  befieve  that 
failure  to  obsene  tumor  formation  is 
due  to  cell  death  before  tumors  could 
develop.  Based  on  these  findings,  the 
Agency  befievec  that  the  weight  of 
evidence  for  crotonaldehyde  is 
sufficient  for  listing.  EPA  reaffirms  that 
there  is  sufficient  evidence  for  listing 
crotonaldehyde  on  the  EPCRA  section 
313  list  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  available 
carcinogenicity  and  mutagenicity  data 
for  this  chemical.  Therefore,  EPA  is 
finalizing  the  addition  of 


crotonaldehyde  on  the  EPCRA  section 
313  fist. 

14.  Cycloate.  Zeneca  Incorporated 
contends  that  in  the  3-generation  rat 
feeding  study,  cited  in  the  proposed  rule 
as  being  of  unknown  duration,  the 
distended  myelin  sheath  demyelination 
and  nerve  fiber  loss  at  the  LOEL  of  3.0 
mg/kg/day  occurred  only  after  extensive 
exposure  and  as  such  would  not  be 
relevant  to  a  toxic  release  type  of  short 
exposure. 

The  effects  described  in  this  study  are 
considered  to  be  both  serious  and 
irreversible.  Adverse  effects  that  are 
induced  by  a  chemical  after  repeated 
long-term  exposures  and  are  a  valid 
basis  for  hsting  under  EPCRA  section 
313. 

The  same  commenter  states  that  the  3- 
generation  rat  reproduction  study  cited 
in  the  proposed  rule  was  replaced  by  a 
more  recent  (1990)  2-ggneration  rat 
reproduction  study,  also  cited  in  the 
proposed  rule,  in  which  the  toxic  effects 
on  pup  survival  (LOEL  of  50  mg/kg/day) 
and  pup  body  weight  (LOEL  of  20  mg/ 
kg/day)  occurred  at  doses  which  were 
maternally  toxic  as  well. 

EPA  considered  both  studies  in  its 
evaluation  of  cycloate.  As  described  in 
unit  rV.E.  of  this  preamble, 
developmental  effects  seen  in 
developing  organisms  are  considered  to 
be  adverse  whether  or  not  they  occur  at 
doses  that  are  also  maternally  toxic. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  cycloate  on  the 
EPCRA  section  313  fist  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  neurological  and 
developmental  toxicity  data.  Therefore, 
EPA  is  finalizing  the  addition  of 
cycloate  on  the  EPCRA  section  313  list. 
15.  Cyclohexanol.  Monsanto  opposes 
the  hsting  of  cyclohexanol  because 
concentrations  that  led  to  tremors, 
central  nervous  system  depression, 
lethargy,  or  hypothermia  in  rabbits,  as 
cited  in  the  proposed  rule,  are  above  the 
level  of  MED  that  EPA  identified  in  the 
Draft  Hazard  Assessment  Guidelines 
(Ref.  11)  as  high  priority  or  moderate 
priority.  Furthermore,  the 
concentrations  that  led  to  reproductive 
impacts  in  rats  were  above  the  MED 
level  of  high  priority.  In  addition, 
Monsanto  states  that  the  Industrial 
Health  Foundation  submitted  to  EPA's 
TSCA  office  the  results  of  a  2-generation 
reproduction  study  demonstrating  a 
NOEL  of  500  ppm  in  air  which  should 
have  been  considered.  The  commenter 
claims  that  EPA  has  also  not 
demonstrated  that  the  effects 
mentioned,  or  concentrations  at  which 
they  occurred,  were  serious  or 
irreversible. 
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EPA  agrees  that  the  concentrations 
that  led  to  tremors,  central  nervous 
system  depression,  lethargy,  or 
hypothermia  in  rabbits  are  above  the 
level  of  MED  diat  EPA  identifies  in  the 
Draft  Hazard  Assessment  Guidelines 
(Ref.  11)  as  high  priority  for  listing. 
However,  while  the  2,500  mg/kg/day 
dermal  exposure  is  above  the  moderate 
priority  MED  guideline,  the  997  ppm 
(438  mg/kg/day)  is  within  this  category. 
In  addition  to  the  neurotoxicity  effects, 
as  cited  in  the  proposed  rule, 
cyclohexanol  also  induces  renal, 
hepatic,  and  myocardial  effects  at 
moderate  dose  levels  (for  example, 
inhalation  of  0.59  mg/L  of  cyclohexanol 
induced  degenerative  changes  in  the 
livers  and  kidneys  of  rabbits).  EPA 
considers  these  effects  to  be  serious.  In 
this  case,  based  on  a  weight-of-evidence 
approach,  EPA  believes  that 
cyclohexanol  presents  a  sufficient " 
hazard  to  warrant  listing  under  EPCR.^ 
section  313  even  though  the  reported 
values  for  neurotoxicity  effects  are  in 
excess  of  the  MEDs  placing  a  chemical 
in  the  high  priority  grouping. 

EPA  disagrees  that  the  concentrations 
that  led  to  reproductive  impacts  in  rats 
and  gerbils  (15  mg/kg)  as  described  in 
the  proposed  rule  are  above  the  MED 
range  for  high  priority  listing.  EPA 
reiterates  the  overall  reproductive 
toxicity  of  this  chemical,  based  on  a 
weight-of-evidence,  supports  the    ' 
addition  of  cyclohexanol  to  the  EPCR,\ 
section  313  list. 

The  chemical  tested  in  the  2- 
generation  reproduction  study 
submitted  to  the  Agency  by  the 
Industrial  Health  Foundation,  cited  by 
the  commenter,  was  cyclohexanone  not 
cyclohexanol  as  claimed  by  the 
commenter. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  cyclohexanol 
pursuant  to  EPCRa  section  313 
pursuant  to  EPCRA  section  313(d)(2){B) 
based  on  the  available  chronic 
neurological,  hepatic,  renal,  myocardial, 
and  reproductive  toxicity  data  for  this 
chemical.  Therefore.  EPA  is  finalizing 
the  addition  of  c>'clohe.xanoI  on  the 
EPCR.\  section  313  list. 

16.  CybaJothrin.  Zeneca  Incorporated 
contends  that  the  neuroto.xicity  signs 
observed  in  the  6-month  and  1-year  dog 
studies  cited  in  the  proposed  rule 
occurred  at  doses  that  were  "otherwise 
toxic  as  well"  and  do  not  provide  any 
evidence  of  a  specific  neurotoxicity. 
Zeneca  Incorporated  implies  that  the 
presence  of  "otherwise  toxic"  signs 
reduces  the  significance  of  the 
neurotoxicity  observed  in  the  cited 
study. 

The  phrase  "otherwise  toxic  as  well" 
was  not  defired  by  the  conunenter.  The 
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clinical  signs  of  neurotoxicity  observed 
in  the  dogs  at  3.5  mg/kg/day  (ataxia, 
muscle  tremors,  and  convulsions  in  the 
1-year  study  cited  in  the  proposed  rule) 
and  at  10  mg/kg/day  (unsteadiness  and 
trembling  in  the  6-month  study  cited  in 
the  proposed  rule)  are  considered  by 
EPA  to  be  evidence  of  physiological 
neurotoxicity.  Although  there  were  no 
pathologic  changes  in  the  nervous 
tissue.  EPA  considers  these  effects  to  be 
serious  because  they  often  precede 
pathologic  neurotoxicity.  With  the 
exception  of  liquid  feces,  there  were  no 
reported  toxic  findings  other  than  those 
related  to  neurotoxicity. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  cyhalothrin  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  neurological  toxicity  data. 
Therefore.  EPA  is  finalizing  the  addition 
of  cyhalothrin  on  the  EPCRA  section 
313  list. 

17.  Desmedipham.  Nor-Am  Chemical 
states  that  methemoglobin  formation, 
which  is  cited  by  EPA  as  the  basis  for 
listing,  is  an  entirely  reversible  effect 
which  occurs  only  after  prolonged  and 
consistent  exposure.  Therefore,  the 
commenter  concludes  diat  this  finding, 
by  itself,  should  not  be  used. 

Based  on  the  9(>-day  dog  study,  cited 
in  the  proposed  rule.  EPA  considers  150 
ppm  to  be  a  NOAEL.  Methemoglobin 
values  were  only  minimally  higher  than 
control  levels  and  were  not  associated 
with  an  increase  in  Heinz  bodies.  In  the 
1-year  dog  feeding  study,  after  13  weeks 
treatment  at  300  ppm,  methemoglobin 
was  seen  associated  with 
histopathological  changes  (hemosiderin 
and  hemopoiesis).  While 
methemoglobinemia  may  be  a  reversible 
effect,  it  is  nevertheless  a  serious  effect, 
and  in  some  cases  irreversible  damage 
may  occur  as  a  result  of 
methemoglobinemia. 
Methemoglobinemia  interfers  with  the 
oxygenating  capacity  of  blood  resulting 
in  an  undersupply  of  oxygen  to  the 
tissues.  Therefore,  methemoglobinemia 
is  a  toxic  effect  and  not  simply  an 
indicator  of  exposure  to  desmedipham 
as  concluded  by  the  commenter. 

Therefore.  EPA  reaffirms  that  there  is 
sufficient  evidence  for  listing 
desmedipham  on  the  EPCRA  section 
313  list  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hematological  toxicity  data.  Therefore. 
EPA  is  finalizing  the  addition  of 
desmedipham  on  the  EPCRA  section 
313  list. 

18.  2.2-Dibromo-3- 
nitrilopropionamide.  Dow  Chemical 
Company  and  Rohm  Haas  state  that  the 
corrosivity  and  irritancy  of  the  2,2- 
dibromo-3-nitrilopropionamide 


(DBNPA)  solutions  to  the  esophagus, 
pharynx,  trachea,  and  lungs  led  to 
development  of  dyspnea  in  rats.  The 
conunenters  imply  that  the  dyspnea  in 
rats  should  be  discounted  because  it 
was  caused  by  the  method  of 
administration  rather  than  the  toxicity 
of  the  chemical. 

The  Agency  agrees  that  the  dyspnea 
observed  in  the  4-week  and  13-week  rat 
gavage  studies  cited  in  the  proposed 
rule  may  have  been  due  to  severe 
irritation  of  tlie  trachea  and  lungs  from 
accidental  or  incidental  delivery  of  . 
small  amounts  of  the  DBNPA  dosing 
solutions  into  the  larynx.  pharjTix. 
trachea,  and/or  lungs  during  the 
procedure.  However,  this  sugge jtion  of 
possible  cause  can  be  neither  related 
nor  confirmed  based  upon  the  available 
data.  Dyspnea  is  the  basis  for  the  LOEL 
in  the  study.  One  of  the  comraeniers 
agrees  that  DBNPA  is  corrosive, 
particularly  to  the  eyes  and.  at  the  least, 
is  severely  irritating  to  the  respiratory 
tract.  This  is  consistent  with  the  effects 
observed  in  the  two  subject  studies.  The 
Agency  considers  the  finding  of 
dyspnea  in  the  4-  and  13-week  studies 
to  be  of  sufficient  seriousness  to  warrant 
listing  on  the  EPCRA  section  313  list. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  2.2-dibromo-3- 
nitrilopropionamide  on  the  EPCRA 
section  313  list  pursuant  to  EPCPJ^ 
section  313(d)(2)(B)  based  on  the 
available  chronic  respiratory  toxicity 
data.  Therefore.  EPA  is  finalizing  the 
addition  of  2,2-dibromo-3- 
nitriloproprionamide  on  the  EPCRA 
section  313  list. 

19.  Diclofop-methyl.  Nor-Am 
Chemical  and  Hoechst-Celanese 
contend  that  EPA  interpreted  the  doses 
administered  by  gavage  as  diet 
concentrations  (ppm)  in  the  rat. 
teratology  study  cited  in  the  proposed 
rule.  One  commenter  states  the  Agency 
should  provide  clarifications  concerning 
"mortality"  of  the  pups  and  the 
calculation  of  the  actual  test  substance 
intake  at  different  stages  during  the  in- 
life  phases  during  development  in  the  3- 
generation  rat  reproduction  study. 

The  commenter  is  correct  in  stating 
that  the  Agency  erred  in  interpreting 
gavage  doses  as  ppm  in  the  rat 
teratology  study.  However,  EPA  still 
believes  that  the  doses  at  which  adverse 
effects  occur  are  sufficiently  low  and  the 
adverse  effects  reported  are  of  sufficient 
seriousness  to  warrant  listing.  The 
developmental  NOEL  is  10  mg/kg/day 
and  the  LOEL  is  32  mg/kg/day  based  on 
an  increased  incidence  of  a  number  of 
variations  and  malformations,  as 
described  in  the  proposed  rule.  While 
the  maternal  effects  on  body  weight  and 
food  consumption  at  32  mg/kg/day  are 
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transient  and  reversible,  some  of  the 
developmental  effects  at  this  dose  are 
irreversible.  In  the  3-generation  rat 
reproduction  study  cited  in  the 
proposed  rule,  a  decrease  in  pups  bom 
alive  in  the  F|„  reduced  pup  weights 
(Fia  and  2a)  and  general  retardation  of 
physical  development  (F„  and  23)  was 
noted  in  offspring  at  100  ppm  (5  mg/kg/ 
day).  The  commenter  considers  the 
LOEL  for  this  study  to  be  6.7  mg/kg/day. 
This  dose  resulted  in  decreased  parental 
food  consumption  and  body  weight  and 
there  were  no  post  partum  pup 
mortalities.  Additionally,  there  were  no 
effects  on  fertility  at  the  LOEL  at  any 
time  during  the  three  generations. 

.The  commenters  fui-ther  stated  that 
EPA  should  "consider  the  vafidity"  of 
the  30-day  rat  study  cited  in  the 
proposed  rule  because  heart,  kidney, 
and  adrenal  weights  were  increased 
only  at  doses  with  no  histopathological 
correlates  and  were  due  to  the 
pharmacodynamic  lipid  metabolism  of 
the  test  material  by  The  liver. 

The  increased  relative  heart,  liver, 
and  kidney  weights  at  80  ppm  (4  mg/kg/ 
day)  in  the  30-day  rat  feeding  study  is 
further  substantiated  bv  a  recent  90-day 
rat  feeding  study  cited  "in  the  proposed 
rule  with  a  LOEL  of  80  ppm  and  a  NOEL 
of  20  ppm  (1  mg/kg/day).  In  tlie  recent 
90-day  study  cited  in  the  proposed  rule, 
absolute  and  relative  liver  and  kidney 
weight  was  increased  in  males  and 
relative  liver  and  kidney  weight  was 
increased  in  females  at  80  ppm.  These 
increased  organ  weiglits  are  evidence  of 
a  compound- related  effect.  The  Agency 
interprets  Hoechst-Celanese  s  own 
statem.ents  regarding  the  30-day  rat 
feeding  study  that  "inc.'eased  liver 
weights  and  centrilobular  enlargement 
of  hepatic  cells  at  dietary  concentrations 
of  80  ppm  and  higher"  as  evidence  of 
toxicity. 

Hoechst-Celanese  also  contends  that 
the  effects  in  the  renal  cortex  observed 
in  the  90-day  dog  study  cited  in  the 
proposed  rule  at  250  ppm  (15  and  13.4 
mg/kg/day  in  males  and  females, 
respectively)  did  not  occur  at  the 
highest  concentration  tested  in  the  1- 
year  dog  study  (80  ppm.  4-5mg/kg/day) 
mdicating  that  the  finding  in  the  90-day 
study  was  not  test  substance  related. 

EPA  believes  that  the  effects  occurring 
in  the  renal  cortex  in  the  90-day  dog 
study  at  13  ta  15  mg/kg/day  may  not 
have  appeared  in  the  1-year  dog  study, 
since  the  highest  dose  tested  was  4-5 
mg/kg/day.  If  higher  doses  were 
employed  in  the  1-year  study,  then 
renal  effects  could  possibly  have 
occurred.  However,  the  results  of  the  1- 
year  study  do  not  negate  the  9(>-day 
results,  since  the  dose  levels  used  in  the 
90-day  study  were  so  much  higher. 


Hoechst-Celanese  also  states  that  the 
Agency  used  an  invalid  (Hawed) 
reproductive  toxicity  study  to  support 
the  listing.  The  commenter  indicates 
that  the  study  was  compromised  by 
infection  of  the  rat  colony  with  RCV/ 
SDA  virus.  They  further  state  that 
another  reproductive  toxicity  study, 
which  EPA  did  not  cite  in  the  proposed 
rule,  should  have  been  evaluated  in 
which  the  fetotoxic  NOEL  was  30  mg/ 
kg/day  instead  of  greater  than  5  mg/kg/ 
day  as  in  the  original  study. 

The  Agency  does  not  find  the  original 
study  to  be  invalid.  The  data  were 
considered  to  be  valid  for  regulatory 
purposes.  In  addition,  the  Agency  found 
the  fetotoxic  NOEL  in  the  study  referred 
to  by  the  commenter.  not  cited  by  EPA 
in  the  proposed  rule,  to  be  5  mg.'kg/day, 
not  30  mg,/kg/day  as  stated  by  the 
commenter. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  diclofop-methyl  on 
the  EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  developmental,  hepatic, 
and  renal  toxicity  data.  Therefore,  EPA 
is  finalizing  the  addition  of  diclofop- 
methyl  on  the  EPCRA  section  313  list. 

20.  Diisocyanates.  EPA  originally 
proposed  to  list  three  diisocyanates 
(hexamethylene-1 ,6-diisocyanate, 
isophorone  diisocyanate,  and  1,1- 
methylenebis(4-isocyanatocyclohexane) 
on  the  basis  of  acute  toxicity  pursuant 
to  EPCRA  section  313(d)(2)(A).  As  an 
ahemative,  EPA  proposed  to  create  a 
delimited  diisocyanates  category 
containing  these  3  diisocyanates  and  17 
other  diisocyanates  based  on  chronic 
puhnonary  irritation  pursuant  to  EPCRA 
section  313(d)(2)(B).  EPA  is  finalizing 
addition  of  the  delimited  diisoc>'anate 
category  based  "on  chroruc  pulmonary 
toxicity  and  therefore  has  not  addressed 
comments  concerning  the  acute  toxicity 
of  any  of  the  diisocyanates.  EPA 
believes  that  diisocyanates  are  best 
added  as  a  category  because  the 
members  of  this  categorj'  are  ' 

structurally  similar  (i.e..  each  contains 
the  diisocyanate  functionality),  they 
induce  a  similar  toxic  effect  (chronic 
pulmonary  irritation),  and  their  toxicity 
is  due  to  the  diisocyanate  portion  of  the 
molecule  common  to  all  members. 

Chemical  Manufacturers  Association 
Hexamethylene-l,6-Diisocyanate  Panel, 
Dow  Chemical  Company,  Monsanto, 
Olin  Chemicals.  Sealed  Air  Corporation. 
Huls  America  Incorporated,  and  the 
Diisocyanates  Panel  of  the  Chemical 
Manufacturers  Association  oppose 
EPA's  alternative  proposal  to  create  a 
diisocyanate  category  and  believe  thai 
individual  diisocyanates  should  be 
evaluated  and  included  on  the  EPCRA 
section  313  fist  only  if  the  diisocyanate 


independently  satisfies  the  statutory 
listing  criteria.  The  commenters  state 
that  in  adding  a  broad  category  of 
diisocyanates.  EPA  ignores  its'statutorv- 
mandate  to  evaluate  the  individual 
toxicity  of  each  chemical  and  to 
evaluate  the  exposure  potential  to  the 
EPCRA  community  by  each  individual 
chemical.  The  commenters  contend  that 
the  category  would  mislead  the  public 
as  to  the  amount  and  type  of  toxic 
chemicals  to  which  communities  may 
be  exposed.  The  commenters  contend 
that  data  collected  in  aggregate  is 
confusing  and  difficult  to  use  or 
interpret.  Commenters  state  that  adding 
a  category  of  diisocyanates  based  upon 
the  isoc>-anate  functionality  is  Ij.nsed  on 
the  chronic  effects  associated  with 
exposures  to  a  limited  number  of 
diisocyanates  and  that  this  method 
unjustifiably  equates  toxicity  across  an 
entire  class  of  chemicals  that  have 
different  properties  and  effects. 
Commenters  state  that  diisocyanates 
encompass  a  diverse  group  of  chemicals 
which  vary  significantly  in  physical  and 
chemical  properties  and  in  potential 
toxicity.  Commenters  state  that  the 
available  evidence  oh  the  puhnonary 
effects  or  toxicity  of  individual 
diisocyanates  (toluene  diisocyanate. 
methy!enebis(phenylisocyanate),  and 
isophorone  diisocyanate)  does  not 
support  the  addition  of  a  diisocyanates 
category.  The  commenters  also  state  that 
EPA  has  not  cited  any  data  to  support 
the  assertions  that  diisocyanates  cause 
these  effects.  Commenters  state  that 
individual  diisocyanates  have  been 
shown  to  respond  differently  in 
mutagenicity  studies  and  that  other 
toxicolcgical  differences  would  be 
expected  among  individual 
diisocyanates.  because  of  differences  in 
their  ability  to  penetrate  membranes,  the 
capacity  of  organisms  to  metabohze 
them,  the  specific  reactivity  of  the 
diisocyanate  groups,  etc.  Commenters 
state  that  in  the  proposed  rule  EPA 
recognized  these  differences  by  stating 
that  some  diisocyanates  are  classified  as 
probable  carcinogens  and  others  are  not. 
The  Wisconsin  Department  of  Natural 
Resources  supports  EPA's  alternative 
proposal  to  create  a  diisocyanate 
categorj'  and  would  prefer  this  manner 
of  listing  to  listing  each  diisocyanate 
separately. 

As  discussed  in  unit  fV.C.  of  the 
preamble,  EPA  believes  that  it  is  acting 
reasonably  within  its  discretion  in 
listing  a  category  of  chemicals  by 
showing  that  at  least  one  member  of  the 
category  meets  the  listing  criteria  of 
EPCRA  section  313  and  that  the  other 
members  can  reasonably  be  expected  to 
exhibit  the  same  or  similar  toxic  effect. 
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EPA  believes  that  the  available  data  on 
the  chronic  pulmonary  toxicity  for 
several  members  of  the  diisocyanates 
category  are  sufficient  for  listing  under 
EPCRA  section  313(d)(2)(B).  EPA  also 
believes  that  the  diisocyanate  moiety, 
common  to  all  members  of  the  category, 
is  responsible  for  the  observed  chronic 
pulmonary  toxicity.  Therefore,  EPA 
believes  that  it  is  reasonable  to 
anticipate  that  all  members  of  the 
diisocyanate  category  will  exhibit 
chronic  pulmonary  toxicity  and  that 
creating  a  category  of  diisocyanates  is 

~  the  most  appropriate  way  to  hst  this 
class  of  chemicals.  As  stated  in  Unit 
IV.B.  of  the  preamble,  EPA  does  not 
believe  that  it  is  required  to  consider 
exposure  for  chemicals  that  are 
moderately  high  to  highly  toxic  based 
on  a  hazard  assessment  when 
determining  if  a  chemical  can  be  added 
for  chronic  effects  pursuant  to  EPCRA 
section  313(d)(2)(B);  therefore,  EPA  is 
not  required  to  evaluate  the  exposure 
potential  for  the  members  of  the 
diisocyanates  category.  EPA  believes 
that,  because  each  member  of  the 
diisocyanates  category  has  the  same 
functional  groups  and  can  reasonably  be 
anticipated  to  cause  similar  toxic 
effects,  the  diisocyanates  category  will 
not  mislead  the  public  as  to  the  amounts 
and  type  of  chemicals  released  and  will 
not  be  confusing  to  use  or  interpret. 

EPA  agrees  that  the  diisocyanates  are 
a  diverse  group  of  chemicals  which  vary 
in  physical  and  chemical  properties. 
However,  EPA  also  believes  that  the 
reactive  portion  of  diisocyanate 
chemicals  is  the  diisocyanate  moiety 
itself  and  that  the  rest  of  the  molecule 
does  not  affect  the  reactivity  of  this 

=  portion  of  the  molecule.  EPA  stands  by 
its  interpretation  of  the  literature,  as 
cited  in  the  proposed  rule  and 
background  material,  on  the  adverse 
pulmonary  effects  of  diisocyanates  and 
believes  that  this  information  supports 
the  addition  of  a  diisocyanates  category. 
The  Agency  agrees  that  structural 
differences  among  individual 
diisocyanates  may  indeed  affect  their 
absorption  and  metabolism.  However, 
since  absorption  and  metabolism  are  not 
necessar\'  for  chronic  pulmonary 
irritation  to  occur,  the  effect  of 
structural  differences  upon  either 
absorption  or  metabolism  is  not  an  issue 
in  this  case.  The  Agency  agrees  with  the 
commenter  that  there  are  differences  in 
the  carcinogenicity/mutagenicity  of 
toluene  diisocyemate, 
methylenebis(phenylisocyanate),  and 
isophorone  diisocyanate  and  that  these 
differences  are  most  likely  the  result  of 
the  differences  in  absorption  and 
metabolism.  However,  since  neither  of 


these  endpoints  is  the  basis  for  Usting 
diisocyanates  as  a  category  and  since 
chronic  pulmonary  irritation  can  occur 
without  absorption  and  metabolism 
taking  place^these  issues  do  not  affect 
the  Agency's  overall  concern  for 
diisocyanates  or  its  decision  to  list  them 
as  a  category  on  the  EPCRA  section  313. 

As  EPA  discussed  in  the  proposed 
rule,  there  currently  are  four  other 
diisocyanates  listed  on  the  EPCRA 
section  313  Ust,  these  are: 

Toluene-2,4-diisocyanate  (000584-84- 
9) 

Toluene-2,6-diisocyanate  (000091-08- 
7) 

Toluene  diisocyanate  (mixed  isomers) 
(026471-62-5) 

Methylenebis(phenylisocvanate) 
(000101-68-8) 

EPA  is  leaving  the  toluene 
diisocyanate  compounds  listed 
individually.  In  addition  to  the  effects 
discussed  above,  these  compounds  have 
been  shown  to  be  carcinogenic.  EPA 
believes  it  is  appropriate  to  continue  to 
individually  list  carcinogenic 
diisocyanates  because  they  exhibit  a 
different  toxic  endpoint  than  other 
members  of  the  category. 
Methylenebis(phenylisocy£mate)  has  not 
been  shown  to  be  a  carcinogen  and  as 
EPA  discussed  in  the  proposed  rule  it  is 
being  moved  into  the  diisocyanate 
category. 

EPA  reaffirms  its  determination  that 
diisocyanates  meet  the  criteria  of 
EPCRA  section  313(d)(2)(B).  Therefore, 
EPA  is  finalizing  the  addition  of  the 
diisocyanates  category  that  consists  of 
the  following  chemicals: 

1 ,3-Bis(methylisocyanate)cyclohexane 
(CAS  No.  038661-72-2) 

l,4-Bis(methyUsocyanate)eyclohexane 
(CAS  No.  010347-54-3) 

1,4-Cyclohexane  diisocyanate  (CAS 
No.  002556-36-7) 

Diethyldiisocyanatobenzene  (CAS  No. 
134190-37-7) 

4,4'-Diisocyanatodiphenyl  ether  (CAS 
No.  004128-73-8) 

2,4'-Diisocyanatodiphenyl  sulfide 
(CAS  No.  075790-87-3) 

3,3'-Dimethoxybenzidine-4,4'- 
diisocyanate  (CAS  No.  000091-93-0) 

3,3'-Dimethyl-4,4'-diphenylene 
diisocyanate  (CAS  No.  000091-97-4) 

3,3'-Dimethyldiphenylmethane-4,4"- 
diisocyanate  (CAS  No.  000139-25-3) 

Hexamethylene-l,6-diisocyanate  (CAS 
No.  000822-06-0) 

Isophorone  diisocyanate  (CAS  No. 
004098-71-0) 

MethylenelDis(phenylisocyanate)  (CAS 
No.  000101-68-8) 

4-Methyldiphenylmethcine-3,4- 
diisocyanate  (CAS  No.  075790-84-0) 

1.1-Methylene  bis(4- 
isocyanatocyclohexane)  (CAS  No. 
005124-30-1) 


1,5-Naphthalene  diisocyanate  (CAS 
No.  003173-72-6) 

1,3-Phenylene  diisocyanate  (CAS  No. 
000123-61-5) 

1,4-Phenylene  diisocyanate  (CAS  No. 
000104-49-4) 

Polymeric  diphenylmethane 
diisocyanate  (CAS  No.  009016-87-9) 

2,2,4-Trimethylhexamethylene 
diisocyanate  (CAS  No.  016938-22-0) 

2,4,4-Trimethylhexamethylene 
diisocyanate  (CAS  No.  015646-96-5) 

In  reassessing  the  Agency's  proposal 
in  light  of  comments  received  and  other 
information,  it  has  become  clear  to  EPA 
that  the  effect  of  concern  (chronic 
pulmonary  toxicity)  is  related  to  the 
diisocyanate  moiety  and  therefore 
conunon  to  all  diisocyanate  compounds 
not  just  those  included  in  the  delimited 
category  finalized  in  this  rule.  EPA 
believes  that  many  other  diisocyanates 
not  covered  by  the  category  may  meet 
the  EPCRA  section  313  criteria. 
Therefore,  EPA  believes  that  it  may  be 
more  appropriate  to  create  a 
diisocyanates  category  based  on  a 
molecular  formula  description  rather 
than  a  more  limited  category  comprised 
of  certain  named  diisocyanates. 
However,  EPA  did  not  include  a 
molecular  formula  category  option  in  its 
proposal  and  therefore  has  not  given  the 
public  an  opportunity  to  comment  on 
such  a  category.  Accordingly,  in  this 
action  EPA  is  finalizing  the  addition  of 
a  delimited  category  consisting  of  the  20 
diisocyanates  on  which  the  Agency  has 
received  comment  and  for  which  the 
Agency  has  made  a  final  determination 
that  the  chemicals  meet  the  EPCRA 
section  313  criteria  for  listing.  EPA 
believes  that  the  chemicals  covered  by 
this  category  represent  the  majority  of 
diisocyanates  in  production  and  that 
listing  the  delimited  category  will 
provide  meaningful  data  to  the  pubUc. 
At  a  later  date,  EPA  will  consider 
whether  a  more  broad  diisocyanates 
category  is  warranted  and  appropriate. 

21.  Dimethylamine.  Olin  Chemicals 
does  not  believe  that  the  data  cited  by 
EPA  are  sufficient  to  prove  that    • 
dimethylamine  causes  ".  .  .  significant 
adverse  acute  human  health  effects  at 
concentration  levels  that  are  reasonably 
likely  to  exist  beyond  facility  site 
boundaries.  .  .  ."  The  commenter  did 
not  substantiate  this  contention.  The 
commenter  requests  a  more  rigorous 
review  of  the  available  data  before 
adding  dimethylamine  to  the  EPCRA 
section  313  list. 

The  Agency  is  not  proposing  to  list 
dimethylamine  pursuant  to  section 
313(d)(2)(A),  therefore  tiie  Agency  does 
not  have  to  show  that  the  chemical 
causes  ".  .  .significant  adverse  acute 
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human  health  effects  at  concentration 
levels  that  are  reasonably  Hkely  to  exist 

beyond  facility  site  boundaries " 

EPA  disagrees  that  the  data  cited  are 
insufficient  to  prove  that  dimethylamine 
is  likely  to  cause  significant  human 
health  effects.  As  articulated  in  the 
proposed  rule,  dimethylamine  is 
corrosive  to  mucous  membranes,  the 
eyes  and  respiratory  tract.  Chronic 
exposure  results  in  dose-related  lesions 
in  the  respiratory  and  olfactory 
epithelium  and  is  associated  with 
centrilobular  fatty  degeneration  and 
necrosis  of  parench>Tnal  cells  after 
inhalation  exposure  for  18  to  20  weeks. 
Rats  exposed  to  oral  doses  as  low  as 
0.035  mg/kg  for  8  months  showed 
neurological  effects  including  changes 
in  conditioned  reflexes  while  single 
doses  of  240  to  260  mg/kg  caused 
excitement  and  muscle  weakness  in 
mice,  rats,  guinea  pigs,  and  rabbits. 
Dimethylamine  is  corrosive  to  the 
respiratory  tract,  exhibits  hepatotoxicity 
and  is  neurotoxic.  EPA  reaffirms  that 
there  is  sufficient  evidence  to  list 
dimethylamine  on  the  EPCRA  section 
313  Ust  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
chronic  re^iratory,  hepatic,  and 
neurological  toxicity  data  for  this 
chemical.  Therefore,  EPA  is  finalizing 
the  addition  of  dimethylamine  on  the 
EPCRA  section  313  list. 

22.  2,6-Dimethylpheno].  One 
commenter.  General  Electric,  states  that 
the  proposed  addition  of  2.6- 
dimethylphenol  to  EPCRA  section  313 
is  based  upon  a  "low  confidence"  study 
and  a  10-week  subchronic  study  which 
the  ITC  found  insufficient  to  evaluate. 

The  commenter  is  concerned  that  EPA 
is  using  the  same  data  set  in  two  rule 
makings;  TSCA  section  4  and  the 
decision  to  list  on  the  EPCRA  section 
313  list.  The  commenter  quotes  the  ITC 
finding  that  the  studies  are  of  "low 
confidenca"  The  Agency  used  these 
data  to  derive  an  oral  RfD  of  0.0006  mg/ 
kg/day.  IRIS  confidence  in  the  studies  is 
low  because  of  lack  of  experimental 
detail.  EPA  also  concedes  that  the  ITC 
had  low  confidence  in  these  studies  for 
its  purposes  which  are  risk  assessment. 
However,  EPA  believes  that  these  data 
are  sufficient  for  the  purposes  of  hazard 
assessment  and  concludes  that  these 
studies  when  considered  together 
present  a  sufficient  weight  of  the 
evidence  determination  for  listing  2,6- 
dimethylphenol  on  EPCRA  section  313 
because  2,6-dimethylphenol  causes 
hepatotoxicity  and  nephrotoxicity  at 
relatively  low  dose  levels.  EPA  reaffirms 
that  there  is  sufficient  evidence  to  list 
2,6-dimethylphenol  on  the  EPCRA 
section  313  list  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 


available  hepatotoxicity  and 
nephrotoxicity  data  for  this  chemical. 
Therefore,  EPA  is  finahzing  the  addition 
of  2,6-dimethylphenol  on  the  EPCRA 
section  313  Ust. 

23.  Dinoseb.  Uniroyal  Chemical 
Company  objects  to  the  listing  of 
dinoseb  (dinoseb  is  the  trade  name  for 
dinitit)butyl  phenol)  because  the  sale  of 
dinoseb  as  a  herbicide  or  insecticide  is 
prohibited  and  remaining  inventories 
have  been  used  up  or  disposed. 
However,  the  commenter  notes  that 
dinitrobutyl  phenol  continues  to  be 
produced  and  sold  for  uses  not  subject 
to  FIFRA  (e.g.  as  an  inhibitor  in  the 
polymer  industry). 

EPA  beUeves  that  the  chemical  is 
more  properly  listed  by  its  common 
chemical  name,  dinitrobutyl  phenol, 
rather  than  its  trade  name.  However. 
EPA  also  recognizes  that  this  chemical 
is  well  known  as  dinoseb.  Therefore. 
EPA  is  finalizing  the  addition  of  this 
chemical  as  dinitrobutyl  phenol 
(dinoseb). 

24.  Disodium 
cyanodithiomidocarbamate.  Buckman 
Laboratories  International,  Incorporated 
contends  that  the  compoimd  was  not 
teratogenic  in  either  the  rat  or  rabbit 
studies  cited  in  the  proposed  rule. 
Specifically,  they  contend  that  skeletal 
variations  and  increased  resorptions 
should  be  considered  an  artifact  (i.e.. 
occurring  by  chance  rather  than  as  a 
result  of  treatment),  and  should  not  be 
considered  as  evidence  of 
developmental  toxicity. 

EPA  disagrees  with  the  conunenter.  In 
both  the  rabbit  and  rat  teratology  studies 
cited  in  the  proposed  rule, 
developmental  effects  were  observed  at 
levels  that  were  above  the  maternally 
toxic  level  (greater  than  3  mg/kg  for 
rabbits  and  greater  than  6  mg/kg  for 
rats).  Furthermore,  the  effects  observed 
camiot  be  considered  an  artifact, 
because  in  rabbits  receiving  30  mg/kg. 
there  is  a  continuation  of  the  effects 
observed  at  10  mg/kg,  with  an 
accompanying  increase  in  the  severity 
of  the  developmental  findings.  This 
shows  that  the  effects  are  related  to  the 
dose  received  and  do  not  occur  by 
chance. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  disodium 
cyanodithioimidocarbonate  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  developmental  toxicity 
data.  Therefore,  EPA  is  finahzing  the 
listing  of  disodium 
cyanodithiomidocarbamate  on  the 
EPCRA  section  313  hst. 

25.  Ethyl  dipropylthiocaibamate 
(EPTC).  Zeneca  Incorporated  states  that 
in  the  study  cited  by  EPA  in  the 


proposed  rule  in  which  rats  were  orally 
administered  the  test  compound  for  2 
years,  brain  cholinesterase  reductions 
were  slight  and  only  occurred  at  120 
mg/kg/day,  not  15  mg/kg/day.  The 
commenter  claims  that  neuromuscular 
changes  occurred  only  after  extended 
exposure,  and  are  not  relevant  to  listing 
on  the  EPCRA  section  313  hst. 

The  commenter  is  referring  to  two 
studies  cited  in  the  proposed  rule.  A  2- 
year  rat  feeding  study  estabUshed  a 
NOEL  of  5  mg/kg/day  and  a  systemic 
LOEL  of  25  mg/kg/day  with 
neuromuscular  atrophy/degeneration 
and  decreased  body  weight  gains  as  the 
findings.  At  125  mg/kg/day,  the  effects 
included  chronic  myocarditis,  cataracts, 
increased  SCOT  and  decreased  RBC 
chohnesterase  (ChE)  activity.  The 
neuromuscular  and  cardiac  changes  are 
serious  and  potentially  irreversible 
effects.  The  second  study  is  a  3-month 
feeding  study  in  Sprague-Dawley  rats. 
Although  this  study  was  not  identified 
in  the  proposed  rule,  the  results  of  the 
study  were  described.  The  systemic 
NOEL  in  this  study  was  3  mg/kg/day, 
and  the  LOEL  was  15  mg/kg/day.  The 
effects  seen  included  increase  in 
cardiomyopathy  and  decreased  weight 
g^  and  food  consumption.  As  noted  by 
the  commenter,  brain  ChE  depression  in 
this  study  in  females  was  sfight  and 
occurred  at  120  mg/kg/day  and,  taken 
by  itself,  is  not  sufficient  for  fisting, 
however,  when  considered  with  other 
effects  in  a  weight-of-evidence 
approach,  this  endpoint  is  supportive  of 
listing.  The  conunenter  further  states 
that  the  2-year  dietary  rat  study  is  old 
and  has  been  superseded  by  another 
study  (Ref.  8).  in  which  the  NOEL  was 
25  mg/kg/day. 

The  Agency  agrees  with  the 
commenter's  comment  regarding  the 
replacement  of  the  older  study  with  a 
newer  study,  but  disagrees  with  the 
commenter's  NOEL.  The  Agency's 
NOEL  for  this  study  is  5  mg/kg/day  and 
not  25  mg/kg/day.  However,  the  results 
of  the  older  study  demonstrate  that 
heart  effects  of  EPTC  are  seen  in  more 
than  one  study. 

The  commenter  further  states  that  in 
the  2-generation  rat  reproduction  study, 
cardiomyopathy  was  observed  only  in 
the  F'A  females  and  was  incidental  to 
treatment.  EPA  disagrees  with  this 
contention.  The  investigators  did  not 
look  for  this  effect  in  other  generations. 
Thus,  there  is  no  reason  to  conclude 
that  this  effect  was  not  manifested  in 
other  generations,  ha  addition,  this  type 
of  adverse  effect  has  been  seen  in  other 
studies,  such  as  the  2-year  rat  study  and 
the  3-month  rat  study  discussed  above 
and  cited  in  the  pro{x>sed  rule. 
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The  Agency  believes  that  the 
cardiopathic  finding  at  10  mg/kg/day, 
degenerative  cardiomyopathy,  is  the 
pivotal  finding  of  toxicological 
significance  for  EPTC.  EPA  believes  that 
this  is  a  serious  effect.  Therefore,  this 
effect  cannot  be  considered  incidental  to 
treatment. 

The  commenter  further  states  that  the 
neurological  effects  seen  in  the  study 
are  not  relevant  to  the  EPCRA  section 
313  due  to  prolonged  exposure  and  the 
cardiovascular  observations  occurred  at 
the  highest  dose  tested  in  the  studies 
cited. 

The  cardiovascular  effects  occur  after 
relatively  short  exposures  at  doses  of  9 
mg/kg/day  in  male  rats  and  18  mg/kg/ 
day  in  female  rats.  These  dose  levels  are 
sufficiently  low  and  the  adverse  effects 
are  serious  and  potentially  irreversible. 
The  Agency  considers  the  neurotoxicity 
due  to  prolonged  exposure  to  be 
relevant  for  purposes  of  fisting  on  the 
EPCRA  section  313  list.  Releases  of 
chemicals  that  induce  adverse  effects 
after  prolonged  exposiue  is  among  the 
type  of  information  that  Congress 
intended  TRI  to  include. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  EPTC  on  the  EPCRA 
section  313  fist  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  neurological,  cardiovascular, 
and  reproductive  toxicity  data  for  this 
chemical.  Therefore,  EPA  is  finalizing 
the  addition  of  EPTC  on  the  EPCRA 
section  313  list. 

26.  Fenoxaprop-ethyl.  Hoechst- 
Celanese  and  Nor-Am  Chemical  indicate 
that  the  chronic  interstitial  nephritis 
reported  at  80  ppm  in  the  3-month  dog 
study  cited  in  the  proposed  rule  "was 
[a]  non  substance-related,  incidental 
finding  since  12/24-months  chronic 
treatment  produced  no  comparable 
pathogenesis"  and  that  "fiver  and 
kidney  were  not  the  target  organs  in 
dogs;  effects  were  confined  to  reduced 
body  weight  gains  at  the  highest 
concentration  (75  ppm)." 

EPA  disagrees  with  the  commenters. 
The  dietary  levels  of  fenoxaprop-ethyl 
in  the  studies  compared  by  the 
commenter  were  0, 16.  80.  and  400  ppm 
and  0.  3, 15.  and  75  ppm  for  the  3- 
month  and  24-month  studies, 
respectively;  both  studies  are  cited  in 
the  proposed  rule.  The  microscopic 
findings  in  the  3-month  study  indicated 
that  there  was  a  dose  response  for 
chronic  interstitial  nephritis  with 
inflammatory  changes  in  the  medulla 
and  inner  cortex.  One  half  of  the  dogs 
were  affiected  at  400  ppm.  which  is 
much  higher  than  the  highest  dietary 
level  in  the  24-month  study  (75  ppm). 
Therefore,  the  inflammatory  changes  in 
•  the  kidneys  of  treated  dogs  at  80  and 
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400  ppm  in  the  3-month  study  appear 
to  be  related  to  the  ingestion  of 
fenoxaprop-ethyl  and,  therefore,  the 
kidney  appears  to  be  a  target  organ.  The 
Agency  did  not  cite  fiver  effects  in  dogs 
as  a  basis  for  fisting. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  fisting  fenoxaprop-ethyl  on 
the  EPCRA  section  313  fist  pursuant  to 
EPCRA  secUon  313(d)(2)(B)  based  on 
the  available  renal  and  developmental 
toxicity  data  for  this  chemical,  and 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  available  enviroiunental 
toxicity  data.  Therefore.  EPA  is 
finafizing  the  addition  of  fenoxaprop- 
ethyl  on  the  EPCRA  section  313  fist. 

27.  Fenoxycarb.  Ciba-Geigy 
Corporation  and  Miles  fiicorperated 
disagree  with  the  fisting  of  fenoxycarb 
on  the  EPCRA  section  313  fist  because 
they  beUeve  that  the  adverse  hepatic 
effects  observed  in  mice  and  rats  (3- 
month  dietary  study  and  2-year 
oncogenicity  study,  both  cited  in  the 
proposed  rule)  are  not  sufficiently 
serious  to  support  fisting.  They  note  that 
no  evidence  of  neoplastic  lesions  was 
reported  in  the  chronic  studies.  They 
further  state  that  delayed  pinna 
unfolding  in  the  reproductive  toxicity 
study  in  rats  cited  in  the  proposed  rule 
is  a  reflection  of  slower  growth  only, 
and  therefore  should  not  be  used  to 
support  fisting. 

Tne  Agency  disagrees  that  the 
evidence  does  not  support  a  finding  that 
section  313(d)(2)(B)  are  satisfied.  The 
effects  in  the  chronic  studies  include 
focal  necrosis,  changes  which  are 
considered  by  the  Agency  to  be  serious 
and  potentially  irreversible  in  nature. 
The  liver  effects  in  the  subchronic  study 
demonstrate  the  progression  of  changes 
leading  to  necrosis  in  the  chronic  study. 
The  Agency  considers  these  to  be 
serious  adverse  effects. 

The  developmental  effects  (slight 
delays  in  piiuia  unfolding)  were  said  by 
the  commenter  not  to  reflect 
developmental  effects  since 
development  was  complete  and 
function  apparently  unaffected,  and  that 
these  effects  were  considered  a 
reflection  of  slower  growth  (reduced 
body  weights)  as  were  the  differences  in 
relative  organ  weights.  The  Agency 
considers  reduced  rat  pup  body  weight 
and  slower  growth  with  resulting 
differences  In  organ  weight  to  be  effects 
that  are  indicators  of  potential  hazard. 
The  Agency's  Developmental  Risk 
Assessment  Guidelines  (Ref.  6)  state  "A 
change  in  offspring  body  weight  is  a 
sensitive  indicator  of  developmental 
toxicity,  in  part  because  it  is  a 
continuous  variable.  In  some  cases, 
offspring  weight  reduction  may  be  the 
only  incficator  of  developmental 


toxicity.  While  there  is  always  a 
question  as  to  whether  weight  reduction 
is  a  permanent  or  transitory  effect,  fittle 
is  known  about  the  long-term 
consequences  of  short-term  fetal  or 
neonatal  weight  changes.  Therefore, 
when  significant  weight  reduction 
effects  are  noted,  they  are  used  as  a 
basis  to  estabfish  the  NOAEL."  EPA, 
therefore,  considers  evidence  of  delayed 
development,  including  delayed  pinna 
unfolding  and  reduced  body  weight 
gain,  to  be  significant  signs  of 
developmental  toxicity. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  fenoxycarb  on  the 
EPCRA  section  313  fist  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  hepatic  and  developmental 
toxicity  data  for  this  chemical. 
Therefore,  EPA  is  finalizing  the  addition 
of  fenoxycarb  on  the  EPCRA  section  313 
fist. 

28.  Fomesafen.  Zeneca  Incorporated 
states  that  clear  species  differences  are 
evident  which  would  suggest  that 
peroxisome  profiferation  and 
consequential  liver  toxicity  is  not 
relevant  to  man. 

Zeneca  Incorporated  did  not  provide 
any  new  evidence  which  supports  the 
lack  of  relevance  of  these  effects  to  man. 
In  the  absence  of  evidence  to  the 
contrary,  the  Agency  beUeves  that  liver 
toxicity,  which  is  associated  with 
peroxisome  proliferation  is  relevant  to 
the  assessment  of  potential  human 
health  effects.  As  Uiere  is  evidence  of 
hepatic  toxicity  in  three  different  rat 
studies  at  varying  dosages  and  durations 
and  one  dog  study.  EPA  reaffirms  that 
there  is  sufficient  evidence  for  fisting 
fomesafen  on  the  EPCRA  section  313  fist 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hepatic  toxicity 
data  for  this  chemical.  Therefore,  EPA  is 
finalizing  the  addition  of  fomesafen  on 
the  EPCRA  section  313  fist. 

29.  n-Hexane.  The  National  Oilseed 
Processors  Association  and  The 
National  Cotton  Council  of  America 
contend  that  EPA  failed  to  perform  a 
detailed  hazard  evaluation  that 
culminated  in  a  weight-of-evidence 
determination  regarding  the  toxicity  of 
n-hexane  as  required  under  the 
Agency's  Draft  Hazard  Assessment 
Guidelines  (Ref.  11).  Conunenters  state 
that  portions  of  EPA 's  support 
document  were  taken  almost  verbatim 
from  the  Agency's  IRIS  data  base  and 
that  the  Agency  appears  to  have  relied 
extensively  on  the  IRIS  summary 
previously  prepared  for  n-hexane. 
Commenters  state  that  EPA  should  have 
evaluated  the  merits  and  conclusions  of 
each  study  separately. 

The  IRIS  data  base  that  EPA  cited  in 
support  of  the  listing  of  n-bexane 


represents  the  Agency's  weight-of- 
evidence  hazard  determination  for 
chemicals  contained  in  the  data  base. 
The  information  contained  in  the  IRIS 
data  base  was  developed  after  the 
Agency's  thorough  review  of  the 
available  data  on  n-hexane.  Therefore, 
by  relying  on  the  IRIS  data  base  EPA  did 
not  fail  to  perform  a  detailed  hazard 
evaluation  of  n-hexane  as  required  by 
the  Draft  Hazard  Assessment  Guidelines 
(Ref.  11). 

The  same  commenters  state  that  based 
on  EPA's  screening  criteria  included  in 
the  Draft  Hazard  Assessment  Guidelines 
(Ref.  11)  if  a  substance  produces 
neurotoxic  effects  at  doses  that  are 
greater  than  500  mg/kg/day  (i.e..  if  the 
lowest  observable  adverse  effect  level  is 
500  mg/kg/day).  then  the  substance 
would  be  placed  in  the  "msufficient  for 
listing"  category.  Commenters  went  on 
to  state  that  most  of  the  studies  that 
EP  A-cif  ed  in  support  of  the  Usting  of  n- 
hexane  indicated  that  n-hexane 
produces  neurotoxic  effects  only  at  very 
high  dose  levels  and  in  many  cases 
significant  effects  are  only  seen  at  doses 
that  exceed  500  mg/kg/day. 

EPA  believes  that  the  commenters 
have  misinterpreted  the  screening 
criteria  contained  in  the  Draft  Hazard 
Assessment  Guidelines  (Ref.  11).  The 
criteria  are  based  on  the  MED  levels 
which  are  not  LOAELs.  These  MED 
values  are  derived  from  the  LOAELs 
and.  therefore,  the  direct  comparison  of 
the  screening  criteria  with  LOAELs  is 
inappropriate.  However,'  EPA  notes  that 
significant  effects  from  n-hexane  are 
seen  in  quantities  significantly  less  than 
500  mg/kg/dav,  for  example,  a  LOAEL 
of  204  mg/m-'  (58  ppm.  LOAEL(ADJ)  of 
73  mg/m-')  was  estabUshed  for  certain 
electrophysiological  alterations  in 
humans. 

These  coBnmenters  made  numerous 
specific  comments  concerning  the 
adequacy  of  tiie  studies  summarized  in 
iRiS  used  to  Support  a  chronic 
neuron  ucity  finding  for  n-hexane. 
Cjiiimenters  state  that  n-hexane  is  only 
toxic  at  very  high  levels  if  at  all  and  that 
the  data  are  not  sufficient  to  support 
listing  under  EPCR.^  section  313.  The 
commente.rs  state  that  EP.A  failed  to 
show  how  the  data  contained  in  the 
Support  Document  for  the  Addition  of 
Chemicals  from  Section  112(blofthe 
Clpan  Air  Act  Amendments  and 
Chlorinated  Paraffins  to  EPCRA  Section 
313  (Ref.  12)  and  the  IRIS  data  base 
compare  with  the  criteria  for  adding 
s  ibstances  to  the  EPCRA  section  313  list 
and  how  the  Agency  evaluated  these 
studies  in  light  of  such  criteria. 
In  the  Response  to  Comment 
Document  QRef.  14),  EPA  has  addressed 
the  specific  comments  ccnceming  the 


adequacy  of  the  studies  used  to  support 
a  chronic  neurotoxicity  finding  for  n- 
hexane.  EPA  agrees  with  the 
commenters  that  some  of  the  studies 
included  in  the  data  base  for  n-hexane 
have  limitations.  However,  the  review  of 
the  comments  and  data  have  not 
changed  EPA's  position  that  the  weight- 
of-evidence  supports  a  finding  of 
chronic  neurotoxicity  for  n-hexane.  The 
weight-of-evidence  determination 
contained  in  the  Agency's  IRIS  data  base 
is  the  basis  for  determining  that  n- 
hexane  can  reasonably  be  anticipated  to 
cause  neurotoxicity  in  hiunans.  EPA 
reaffirms  that  there  is  sufficient 
evidence  for  listing  n-hexane  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  neurotoxicity  data  for  this 
chemical.  Therefore,  EPA  reaffirms  its 
determination  that  n-hexane  meets  the 
listing  requirements  of  EPCRA  section 
313. 

DuPont  states  that  if  EPA  adds  n- 
hexane  (CAS  No.  110-54-3)  to  the 
EPCRA  section  313  list  the  Agency 
should  clarify  that  isomers  of  n-hexane 
are  not  included  in  the  addition  of  n- 
hexane. 

EPA  notes  that  the  listing  of  n-hexane 
is  for  the  straight  chain  (i.e.,  "n")  isomer 
of  hexane  only  as  the  chemical  name 
and  CAS  number  indicate.  EPA  does  not 
believe  that  any  special  qualifier  is 
needed  to  make  the  distinction  between 
n-hexane  and  other  isomers  of  hexane 
that  are  not  included  in  this  listing. 

30.  3-Iodo-2-propynvl 
butylcarbamate.  Troy  Corporation 
disagrees  with  the  Agency's  conclusion 
that  no  NOEL  was  achieved  in  the  rat 
chronic  toxicity/carcinogenicity  study 
cited  in  the  proposed  rule.  The 
commenter  states  that  the  non- 
neoplastic changes  observed  at  the  40 
mg/kg/day  and  80  mg/kg/day  dose 
levels,  while  also  presen*  at  the  20  mg/ 
kg/ day  dose  level  (lowest  dose  tested), 
were  not  statistically  significant  and 
therefore  a  NOEL  was  clearly 
established  at  this  dose.  The  commenter 
also  contends  that  non-neoplastic 
lesions  of  the  stomach  in  rats  are  not 
relevant  to  humans. 

The  Agency  agrees  with  the 
commenter  that  the  increases  in 
nonneoplastic  changes  reported  at  20 
mg/kg/day  were  not  statistically 
significant.  However,  the  lack  of  a  study 
NOEL  was  based  upon  decreased  body- 
weight  gain  in  males  at  20  mg/kg/day 
(the  lowest  dose  tested),  not  the 
nonneoplastic  lesions.  The  non- 
neoplastic lesions  reported  at  40  and  80 
mg/kg/day  are  still  considered  serious 
enough  to  support  a  fisting  on  the 
EPCRA  section  313  fist. 


The  same  commenter  states  that  the 
simple  findings  of  increased  fiver-to- 
body  weight  ratio  found  in  the 
subchronic  oral  toxicity  study  in  rats 
cited  in  the  proposed  rule  as  well  as  the 
incidence  of  non-neoplastic  stomach 
irritation  found  in  the  chronic  toxicity/ 
carcinogenicity  study  cited  in  the 
proposed  rule  in  rats  is  not  of  sufficient 
seriousness  to  warrant  EPCRA  section 
313  fisting.  The  commenter  claims  that 
neither  study  cited  demonstrates  a 
sufficiently  known  or  reasonably 
anticipated  adverse  health  effect  in 
humans  to  warrant  section  313  fisting. 

EPA  disagrees.  The  commenter 
provides  no  basis  for  the  contention  that 
the  normeoplastic  lesions  of  the 
stomach  in  rats  are  .not  relevant  to 
humans.  The  incidence  of  these  lesions 
was  dose  dependent,  and  was  apparent 
at  both  sacrifices.  Moreover,  incidence 
increased  with  duration  of  treatment. 
The  Agency  considers  this  effect  to  be 
serious  in  nature  and  not  readily 
reversible,  and  therefore  the  chemical 
warrants  listing.  The  liver-to-body 
weight  ratio  from  the  subchronic  study 
is  not  in  itself  sufficient  to  warrant 
lisUng  on  the  EPCRA  section  313  fist  but 
is  provided  as  corroborating 
information. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  fisting  3-iodo-2-propynyl 
butylcarbamate  on  the  EPCRA  section 
313  list  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
chronic  to.xicity  data  for  this  chemical. 
Therefore,  EPA  is  finafizing  the  addition 
of  3-iodo-2-propvnyl  butylcarbamate  on 
.  the  EPCRA  section  313  list. 

31.  Iron  pentacarbonyl.  International 
Specialty  Products  contends  that  iron 
pentacarbonyl  cannot  reasonably  be 
anticipated  to  cause  significant  adverse 
human  health  effects  at  concentration 
levels  that  are  likely  to  exist  beyond 
facility  site  boundaries  because  it 
rapidly  decomposes. 

EPA  disagrees.  The  Agency 
considered  the  instabifity  of  iron 
pentacarbonyl  under  certain  cond  Jons, 
such  as  high  temparature  and/or 
prolonged  ex-posure  to  direct  sunfight, 
in  its  original  modeUng  of  exposure  to 
iron  pentacarbonyl  cited  in  the 
proposed  rule.  EPA  believes  that  its 
modeling  was  based  on  reasonable 
reactivity  data.  EPA  reiterates  that  its 
exposure  assessment  indicates  that  iron 
pentacarbonyl  can  reasonably  be 
anticipated  to  be  present  at  facility 
boundaries  at  concentrafion  levels  that 
would  cause  an  adverse  effect.  EPA 
reafli.ns  that  iron  pentacarbonyl  is 
sufficient  for  fisting  on  the  EPCRA 
section  313  fist  pursuant  to  EPCRA 
section  313(d)(2)(A)  based  on  available 
acute  toxicity  and  exposure  data  for  this 
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chemical.  Therefore.  EPA  is  finalizing 
the  addition  of  iron  pentacarbonyl  on 
the  EPCRA  section  313  list. 

32.  Lithium  carbonate.  FMC 
Corporation  contends  that  although 
lithium  is  toxic  at  therapeutic  levels, 
naturally  occurring  levels  are  below  the 
toxic  range  and  therefore,  lithium 
carbonate  poses  no  threat  to  the  general 
population.  The  commenter  also 
contends  that  there  is  no  evidence  that 
lithium  carbonate  is  "known  to  cause  or 
can  reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boiLiddries  as  a  result  of 
contin-ii/'is.  or  frequently  recurring, 
releases."  Thus,  the  commenter  feels 
that  there  is  no  basis  for  the  listing  of 
lithium  carbonate  on  the  EPCR.\  section 
313  hst. 

The  Agency  is  not  proposing  to  list 
lithium  carbonate  on  the  basis  of  acute 
effects  but  on  the  basis  of 
developmental  effects.  Therefore,  the 
Agency  does  not  need  to  determine  that 
lithium  carbonate  is  "known  to  cause  or 
can  reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  as  a  result  of 
continuous,  or  frequently  recurring, 
releases,"  but  rather  must  satisfy  the 
section  313(d)(2)(B)  criteria. 

As  the  commenter  noted,  Uthium 
carbonate  is  a  well-known 
developmental  toxicant  in  both  animals 
and  humans  at  therapeutic  levels  and 
can  cause  life-threatening  cardiac 
abnormalities  in  the  developing  human 
fetus.  The  commenter  argues  that 
lithiiun  is  toxic  at  therapeutic  levels  but 
not  at  naturally  "occurring  levels."  The 
Agency  agrees  that  lithium  may  be  toxic 
at  therapeutic  levels  but  also  recognizes 
that  use  of  lithium  in  a  therapeutic 
setting  is  carefully  controlled.  Levels 
observed  in  a  therapeutic  setting  may 
have  little  or  no  relationship  to  levels 
seen  in  an  uncontrolled  release  setting. 
Furthermore,  both  the  efficacy  of 
lithium  and  its  associated  toxicity  in 
humans  is  dependent  upon  individual 
sensitivity  and  can  vary  widely  from 
individual  to  individual  making 
uncontrolled  release  even  more 
problematic.  EPA  reaffirms  that  there  is 
sufficient  evidence  to  list  lithium 
carbonate  under  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data  for  this  chemical. 
Therefore,  EPA  is  finalizing  the  addition 
of  litfiium  carbonate  on  the  EPCR.A 
section  313  Ust. 

33.  Metam  sodium.  Buckman 
Laboratories  International,  Incorporated 
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and  Zeneca  Incorporated  state  that  the 
developmental  toxicity  studies  cited  in 
support  of  listing  for  metam  sodium 
were  rejected  by  the  Agency  to  support 
the  registration  of  a  pesticide  under 
FIFRA,  and  therefore  should  not  be 
used.  Further,  they  state  that  these  data 
have  been  superseded  by  two  new 
studies  that  have  been  accepted  by  the 
Agency,  and  that  only  the  new  studies 
should  be  considered  for  listing  of 
metam  sodium. 

The  two  earUer  studies  referred  to  by 
the  coramenters  and  cited  in  the 
proposed  rule  were  submitted  to  the 
Agency  under  FIFRA.  EPA's  evaluation 
of  those  studies  for  purposes  of  FIFRA 
indicated  that  they  did  not  fully  satisfy 
the  guidelines  for  developmental 
toxicity  studies  (Ref.  6);  however,  EPA 
did  not  reject  these  studies.  EPA 
considers  them  sufficient  as  part  of  a 
weight-of-evidence  evaluation,  in 
determining  the  developmental  toxicity 
of  this  chemical.  The  two  new  studies 
cited  by  the  commenter  have  been 
reviewed  by  the  Agency.  The  Agency 
found  these  studies  to  fully  satisfy  the 
guidelines  (Ref.  6).  However,  these  new 
studies  do  not  supersede  the  previous 
studies  nor  did  the  Agency  ignore  them. 
Rather,  all  four  studies  were  used 
together  as  part  of  the  Agency's  weight- 
of-evidence  to  evaluate  the  chemical. 
EPA  does  not  ignore  indications  of 
potential  toxicity  simply  because  of 
study  design  flaws.  A  full  discussion  of 
these  studies  is  contained  in  the 
Response  to  Comment  Document  (Ref. 
14). 

Zeneca  Incorporated  further  stated 
"that  the  rat  teratology  study  was  a 
gavage  study  and  not  a  dietary  study. 
The  commenter  claims  that  this  is  an 
unrealistic  route  of  human  exposure. 

The  commenter  is  correct  in  stating 
that  the  rat  teratology  study  was  a 
gavage  study  and  not  a  dietary  study. 
This  does  not  diminish  its 
appropriateness  for  consideration  in  the 
hazard  assessment  for  listing.  In  fact, 
EPA  requests  that  developmental 
toxicity  studies  be  conducted  by  gavage, 
because  this  route  allows  for  a  more 
accurate  assessment  of  the  dose  the 
animal  actually  receives. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  metam  sodium  on 
the  EPCRA  section  313  Hst  pursuant  to 
EPCRA  secUon  313(d)(2)(B)  based  on 
the  available  developmental  toxicity 
data  for  this  chemical  and  its 
metabolite,  carbon  disulfide.  Therefore. 
EPA  is  finalizing  the  addition  of  metam 
sodium  on  the  EPCRA  section  313  list. 

34.  N-Methyl-2-pyTTolidone.  IBM. 
American  Automobile  Manufacturers 
Association,  and  N-Methylpyrrolidone 
Producers  Group  object  to  the  listing  of 


N-methyl-2-pyrrolidone  (NMP)  on  the 
EPCRA  section  313  list.  NMP  Producers 
Group  contends  that  the  2-generation 
reproductive  study  and  the  rabbit 
gavage  developmental  study  cited  in  the 
proposed  rule  are  flawed.  I^^ 
Producers  Group  further  contends  that 
the  author  of  the  2-generation  rat 
reproductive  study  and  an  independent 
reviewer  have  reached  similar 
conclusions. 

In  reviewing  the  material  submitted 
by  the  commenter,  EPA  failed  to  find  a 
statement  from  the  author  that  the  study 
was  flawed.  The  review  of  the  2- 
generation  rat  reproductive  study  by  an 
independent  reviewer  did  not  find  fault 
with  the  entire  study  but  stated  that  it 
should  not  be  used  for  risk  assessment 
purposes.  EPA  agrees  with  this 
judgement  but  is  not  using  this  study  for 
risk  assessment  piuposes  but  rather  as 
an  indication  of  human  health  hazard. 
The  Agency  believes  that  the  adverse 
effects  seen  in  these  studies  are  of 
sufficient  seriousness  to  warrant  listing 
under  EPCRA  section  313(d)(2)(B). 

NMP  Producers  Group  also  states  that 
when  the  2-generalion  reproductive 
study  is  evaluated  taking  into  account 
the  genetic  fertility  problem  in  the  strain 
of  male  rats,  the  study  establishes  a 
NOAEL  of  160  mg/kg  rather  than  the 
NOAEL  of  50  mg/kg  cited  in  the 
proposed  rule.  The  conunenters  also 
believe  the  study  should  not  be 
considered  because  the  variability  in 
male  fertifity  was  not  dose-dependent. 
EPA  does  not  agree  that  the  NOAEL 
should  be  adjusted  for  the  fertility 
problem  of  the  strain  of  male  rats  used 
in  the  study.  During  the  first  mating  on 
which  EPA  l)ased  its  concern  level  (F2J 
the  high-dose  male  group  exhibited  a  24 
percent  reduction  in  the  mating  index. 
In  addition,  there  was  a  statistically 
significant,  dose-related  reduction  in  the 
male  fertility  index;  thus,  the  index  was 
93.1.  72.4,  72.4,  and  46.7  in  the  control, 
low-,  mid-,  and  high-dose  groups, 
respectively.  The  control  value  in  this 
study  is  93.1  percent,  well  within 
acceptable  limits  for  any  reproductive 
effects  study  and  as  seen  the  reduction 
in  mating  index  is  dose-related  being 
72.4  percent  in  the  l6w-  and  mid-dose 
.groups  and  46.7  percent  in  the  high- 
dose  group.  With  a  control  value  of  93  1 
percent  and  using  the  concurrent 
controls  as  an  index  of  mating 
performance  for  the  males  in  this  study. 
the  Agency  feels  that  there  is  no  reason 
to  adjust  the  NOAEL  of  50  mg/kg  to 
account  for  reduced  fertility  in  the  test 
animals.  Dtuing  the  second  mating  (F2b), 
the  male  high-dose  group  exhibited  a  31 
percent  reduction  in  the  mating  index, 
and  again,  there  was  a  statistically 
significant,  dose-related  reduction  in  the 


male  fertility  index  (83.3,  69.0.  60.0.  and 
34.5  in  the  control,  low-,  mid-,  and 
high-dose  groups,  respectively).  The 
female  high-dose  group  exhibited  a  28 
percent  reduction  in  the  fertility  index, 
and  again,  there  was  a  statistically 
significant,  dose-related  reduction  in  the 
fecundity  index  (92.6.  74.1,  64.3.  and 
50.0  in  th^  control,  low-,  mid-,  and 
high-dose  groups,  respectively).  Again, 
the  Agency  does  not  feel  that  a  control 
value  of  88.3  percent  fertility  index  in 
the  controll  apimals  is  abnormal  and  is 
more  condemed  v.ith  the  dose-related 
decrease  in  fertihty  as  an  indication  that 
NMP  is  a  reproductive  toxicant.  EPA  is 
also  concerned  with  the  decrease  in 
fecundity  index  in  the  females  and  does 
not  feel  that  the  control  value  of  92.6 
percent  warrants  any  adjustment  of 
NOAEL  for  reduced  fertihty  or  mating 
abihty  among  males  in  the  study. 

The  Agency  also  disagrees  with  NMP 
Producers  Group's  contention  that 
decreases  in  male  fertility  observed  are 
not  dose  dependent.  The  data  presented 
above  clearly  show  a  correlation 
between  dose  and  decreased  fertility. 

NMP  Producers  Group  claims  that  the 
effects  of  NMP  administration 
manifested  only  in  the  second 
generation  of  animals. 

EPA  disagrees  and  believes  that 
effects  wen?  manifested  in  the  first 
generation.  There  was  a  reduction  in 
fertihty  in  the  Fl  generation, 
histological  evidence  of  reproductive 
effects  including  hypospermia  and 
significant  systemic  toxicity  in  the  Fl 
generation.  In  addiUon,  EPA  tloes  not 
believe  that  it  is  unusual  to  see 
increased  severity  in  the  second 
generation  isince  animals  have  either 
been  treated  for  2  generations  or  are  the 
offspring  of  treated  animals  and 
cumulative  effects  or  effects  on  the 
reproductive  system  of  the  first 
.generation  animals  may  manifest  in  the 
second  generation. 

NMP  Producers  Group  further 
believes  that  NMP  is  not  a 
developmefttal  hazard  because  EPA's 
conclusion  is  based  on  observations 
from  what  the  commenter  claims  is  a 
flawed  reproductive  study.  The 
commenter  adds  that  a  considerable 
body  of  evidence  supports  the 
conclusion  that  NMP  is  not  uniquely 
toxic  to  a  developing  fetus. 

EPA's  conclusions  about  the 
df3velopmental  toxicity  of  NMP  are 
based  upr.n  a  rabbit  gavage  study  and 
the  developmental  portion  of  the  2- 
generation  reproductive  study  referred 
to  above  and  cited  in  the  proposed  rule. 
The  rabbit  gavage  study  showed  a 
significant  increase  in  resorptions  and 
malformations  (misshapen  skull  bone 
and  cardiovascular  malformations).  The 


LOAEL  for  developmental  toxicity  in 
this  study  was  540  mg/kg  and  the 
NOAEL  was  175  mg/kg.  The 
developmental  portion  of  the  2- 
generation  reproductive  effects  study 
showed  evidence  of  developmental 
toxicity  in  both  generations  after 
exposure  to  500  mg/kg  as  demonstrated 
by  reduced  fitter  size,  reduced  postnatal 
siu^'ival,  and  reduced  pup  body  weight. 
The  Agency  believes  that  despite  the 
flaws  in  the  study,  the  data  described 
above  clearly  show  evidence  of 
developmental  toxicity.  In  addition. 
EPA  believes  that  the  body  of  evidence 
supports  the  finding  that  NMP  is 
uniquely  toxic  to  the  developing  fetus 
and  llie  inf*;;. nation  available  to  the 
Agency  buil.  from  the  rat  developmental 
study  and  rabbit  gavage  study  is 
sufficient  to  list  NMP  on  the  EPCRA 
section  313  list. 

EPA  reaffirms  that  there  is  sufficient 
evidence  to  list  N-methyl-2-pyrro!idone 
under  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
available  developmental  and 
reproductive  toxicity  data  for  this 
chemical.  Therefore,  EPA  is  finafizing 
the  addition  of  N-methyl-2-pyrrolidone 
on  the  EPCRA  section  313  list. 

35.  Molinate.  Zeneca  Incorporated 
contends  that  the  observations 
attributed  to  the  35  mg/kg/day  dose 
level  in  the  rat  developmental  toxicity 
study  "in  fact  occurred  at  140  mg/kg/ 
day.  the  highest  dose  tested  and  were 
thus  a  consequence  of  maternal 
toxicity."  The  commenter  states  that  the 
NOEL  for  that  study  was  35  mg/kg/day. 

The  Agency  does  not  agree  that  the 
NOEL  for  this  study  was  35  mg/kg/day. 
The  NOEL  for  developmental  toxicity 
was  2.2  mg/Tcg/day  based  on  an  increase 
in  ranting  at  tlie  ne.xt  highest  doses,  35 
and  140  mg/kg/day.  The  other  adverse 
effects  listed  in  the  comments  for  this 
study  occurred  only  at  the  highest  dose 
tested  (140  mg/kg/day).  The  NOEL  for 
maternal  toxicity  was  35  mg/kg/day  and 
that  the  effects  on  the  pups  (runting) 
occurred  at  a  dose  level  lower  than  the 
dose  level  found  to  be  maternally  toxic. 
The  same  commenter  stated  that  the 
issue  of  whether  molinate  is  a 
reproductive  to.xin  on  the  basis  of  its 
adverse  effect  on  fertility  in  rodents  has 
been  very  extensively  investigated  with 
studies  in  rabbits,  dogs,  monkeys,  and 
man,  and  these  studies  have  showTi 
"conclusively  that  the  effects  seen  in 
rodents  is  (sic|  not  relevant  to  man." 

While  EPA  agrees  that  there  has  been 
extensive  testing  of  molinate  with 
respect  to  fertility,  the  data  on  the  rabbit 
and  dog  do  not  support  the  commenter's 
contention  that  the  effects  seen  in 
rodents  are  specific  only  to  rodents.  For 
example,  in  each  of  the  fertihty  studies 


in  rabbits,  both  an  increase  in  pre- 
implantation  loss  and  abnormal  sperm 
were  observed.  These  two  consistent 
(reprodudblej  observations  are 
suggestive  of  fertility  effects,  are  two  of 
the  same  observations  found  in  rats  and. 
although  not  as  dramatic  as  observed  in 
rats,  cannot  be  negated.  In  the  chronic 
dog  study,  lesions  in  male  reproduction 
organs  and  effects  on  sperm  were 
observed,  which  demonstrate  that,  at 
least  in  the  males,  the  gonads  are  target 
organs  for  molinate.  The  lack  of  any 
effect  on  the  limited  parameters 
assessed  in  the  male  monkey  studies 
lends  little  credence  to  the  argument 
since  only  male  monkeys  were  c;- posed 
to  molinate,  and  no  reproduction 
.  studies  have  been  performed  t..  assess 
reproductive  performance.  Since  • 
molinate  is  reaching  the  gonads  in  all 
species,  not  only  in  rodents  as  the 
commenter  claims,  molinate  can 
reasonably  be  anticipated  to  cause 
fertility/reproductive  effects  in  humans. 
Further,  animals  are  accepted  as 
surrogates  for  toxicity  testing  to  predict 
potential  hazard  to  humans,  except  in  a 
few  rare  cases  where  effects  have  been 
determined  to  be  species-specific  (e.g.. 
a2n-giobulin]. 

The  same  commenter  further 
contends  that  a  NOEL  of  2  mg/kg/day 
was  established  in  the  rat  2-year  study, 
and  that  this  study  should  not  be  used 
to  evaluate  the  neurotoxicity  of  molinate 
because  the  study  was  not  designed  to 
evaluate  that  effect.  Rather,  the 
commenter  contends  that  the  "definitive 
position  on  neurotoxicity  has  been 
determined  by  specific  (neuroto.xicityl 
studies."  Zeneca  Incorporated  did  not 
provide  a  reference  for  these  "specific 
studie.s." 

EPA  agrees  that  the  NOEL  for  ef-cts 
other  than  neurotoxic  effects  is  2  n.g/kg/ 
day  in  the  chronic  rat  study.  No  NOEL 
for  neurotoxic  effects  was  established  in 
that  study.  The  LOEL  for  neurotoxicity 
in  this  study  is  0.35  mg/kg/day. 
Although  this  study  was  not  specifically 
designed  to  evaluate  the  neurotoxic 
effects  of  moUnate.  adverse  neurological 
effects  were  reported.  Further,  they  were 
substantiated  by  the  findings  from  a  1- 
year  study  in  dogs. 

The  same  commenter  stated  that  th** 
effects  observed  in  the  dog  study  were 
found  at  the  highest  dose  administered 
for  1-year  and  were  "largely  a 
consequence  of  extended  e.xposure"  and 
as  such  should  not  form  a  part  of  the 
EPCRA  listing.  The  commenter  impfies 
that  because  this  is  a  chronic  adverse 
effect,  the  effect  is  not  relevant  to  the 
EPCRA  section  313  criteria. 

As  specified  in  section  313(d)(2)(B).  a 
chemical  may  be  listed  if  it  causes 
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chronic  toxicity.  Thus,  the  comment  is 
not  relevant. 

EPA  reaffinns  that  there  is  sufficient 
evidence  for  listing  molinate  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  developmental, 
reproductive,  and  neurological  toxicity 
data  for  this  chemical.  Therefore,  EPA  is 
finalizing  the  addition  of  molinate  on 
the  EPCRA  section  313  list. 

36.  Nitrate  compounds  (proposed  as 
nitrate  ion).  American  Automobile 
Manufacturers  Association,  Merck,  and 
the  Department  of  Energy  disagree  with 
EPA's  proposal  to  list  nitrate  ion 
because  an  ion  is  not  a  chemical.  Merck 
further  states  that  nitrate  ion  "exists 
only  in  aqueous  media."  The  Chevron 
Companies,  the  Department  of  Energy, 
Chemical  Manufacturers  Association, 
and  Air  Products  and  Chemicals, 
Incorporated  contend  that  in  proposing 
to  add  nitrate  ion  to  EPCRA  section  313 
the  Agency  actually  proposed  to  add  a 
category  of  chemicals  that  dissociate  to 
generate  nitrate  ion.  EPA  agrees  with  the 
commenters  that  an  ion  does  not  meet 
the  definition  of  a  chemical  for  purposes 
of  listing  on  the  EPCRA  section  313  list 
and  that  by  proposing  nitrats  ion  the 
Agency  had,  in  effect,  proposed  the 
addition  of  a  category  of  nitrate 
compounds  that  dissociate  in  water  that 
are  reportable  only  when  in  aqueous 
solution.  Thus  based  on  the  comments 
provided  by  the  commenters,  the 
Agency  is  finalizing  the  addition  of  the 
following  category:  water  dissociable 
nitrate  compounds  (reportable  only 
when  in  aqueous  solution).  Qualifiers  of 
this  sort  have  been  used  to  define  the 
form  of  a  chemical  for  which  reports 
should  be  submitted,  e.g.,  zinc  (fume  or 
dust).  The  qualifier  following  this  listing 
indicates  that  only  water  dissociable 
nitrate  compounds  that  are 
manufactured,  processed,  or  otherwise 
used  as  an  aqueous  solution  at  a  facility 
are  subject  to  reporting.  As  with  all 
other  aspects  of  EPCRA  section  313 
reporting,  only  the  weight  of  the  listed 
chemical  is  subject  to  threshold 
determinations.  That  determination 
does  not  include,  for  example  the 
weight  of  the  water  or  any  other 
constituent  in  the  solution  other  than 
the  nitrate  compound.  Beyond  the 
threshold  determination,  the  amounts 
reportable  on  Form  R  should  only 
include  the  mass  of  the  nitrate  portion 
of  the  compound  in  solution.  This 
approach  is  consistent  with  guidance 
given  for  determining  threshold  and 
release  amounts  for  metal  compounds. 
'EPA  recognizes  that  most  monitoring 
data  available  measure  only  the 
dissociated  nitrate  ion  released  and  not 
the  amount  of  total  nitrate  compounds 


from  which  the  nitrate  ion  dissociated. 
Reporting  of  the  amount  of  the  total 
water  dissociable  nitrate  compound  in 
wastes  would  be  complicated  when 
more  than  one  substance  contributes  to 
the  nitrate  ion  content  of  the  waste  and 
when  the  nitrate  compound  is  converted 
to  a  different  substance  due  to  waste 
treatment  or  other  processes.  It  is 
therefore  reasonable  to  require  reporting 
of  only  the  nitrate  ion  released  in  order 
to  avoid  confusion  over  the  meaning  of 
total  compound  released. 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactures 
three  members  of  a  chemical  category 
would  count  the  total  amoiuit  of  all 
three  chemicals  manufactiued  towards 
the  manufacturing  threshold  for  that 
category.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
this  form. 

In  the  proposed  rule,  EPA  discussed 
both  the  human  health  and 
environmental  adverse  effects 
attributable  to  nitrates.  EPA  continues  to 
be  concerned  about  the  potential 
environmental  impacts  of  nitrates.  In 
today's  action,  EPA  is  adding  nitrate 
compounds  based  on  the  adverse 
human  health  effects  that  the  nitrate 
moiety  causes.  Nitrate  causes 
methemoglobinemia. 
Methemoglobinemia,  like  carbon 
monoxide,  interferes  with  the 
oxygenating  capacity  of  the  blood 
resulting  in  an  under  supply  of  oxygen 
to  the  tissues.  In  adults,  cyanosis  to  lips 
and  mucous  membranes  occurs  at  a 
level  of  1.5  g/dL  (10  percent  saturation 
in  an  adult  with  normal  hemoglobin 
levels).  Levels  between  30  percent  and 
50  percent  saturation  in  adults  produce 
depression  of  the  cardiovascular  and 
central  nervous  systems;  levels  between 
50  percent  and  70  percent  cause  stupor, 
convulsions  and  respiratory  depression 
and  levels  above  70  percent  are  usually 
fatal.  Because  of  increased  requirement 
for  oxjgen  in  growing  tissue  and 
because  of  decreased  blood  volume  in 
infants,  they  are  much  more  sensitive  to 
nitrate  ion  toxicity  than  adults.  Infants 
have  a  lower  activity  of  methemoglobin 
reductase  and  thus  are  more  susceptible. 
Consequently  adverse  effects  are  seen  at 
much  lower  levels  in  infants  than  in 
adults.  Irreversible  damage  to  organs 
such  as  the  heart  or  brain,  and  ihe 
development  of  coronary  artery  disease 
or  pulmonary  disease  are  more  likely  to 
develop  in  infants  because  the  anoxia 
caused  by  methemoglobinemia  can 
occur  more  rapidly  and  have  more 
devastating  effects  in  growing  tissue 


than  in  the  "static"  tissue  of  the  adult 
body.  EPA  beheves  that  these  are 
serious  adverse  effects  that  satisfy  the 
criteria  of  EPCRA  section  313(d)(2)(B). 

37.  Ozone.  Many  commenters 
opposed  the  addition  of  the  CAA 
criteria  pollutants  (sulfur  dioxide,  sulfur 
trioxide  (SO,),  nitric  oxide  and  nitrogen 
dioxide  (NO,),  carbon  monoxide  (CO), 
and  ozone)  to  the  EPCRA  section  313 
list  since  extensive  data  on  these 
chemicals  is  already  collected  under  the 
CAA. 

EPA  agrees  v«th  the  commenters  that 
there  are  many  complex  issues 
associated  with  the  extensive  collection 
of  data  on  these  chemicals  under  the 
Clean  Air  Act.  Therefore,  EPA  is 
deferring  the  listing  of  these  chemicals 
for  possible  addition  at  a  later  time  to 
address  some  of  the  issues  involving  the 
availability  of  data  collected  under  the 
CAA.  The  Agency  does  not  believe, 
however,  that  the  listing  of  ozone 
should  also  be  deferred.  Emissions  of 
ozone,  also  a  criteria  pollutant,  are  not 
captured  under  the  CAA.  The  CAA 
mandates  the  collection  of  data  on  the 
releases  of  VOCs  (VOCs  react  in  the 
troposphere  to  generate  ozone  and  other 
air  pollutants),  which  are  regulated  to 
maintain  the  ambient  air  quality 
standard  for  ozone.  EPA  l^Ueves  there 
are  many  other  significant  uses  of  ozone 
(e.g.,  wastewater  treatment,  bottled 
water  purification,  and  chemical 
intermediate)  that  would  be  captured  by 
EPCRA  section  313  reporting. 
Accordingly,  EPA  does  not  bKefieve  that 
the  finalization  of  ozone  should  be 
deferred.  EPA  reaffinns  that  ozone 
meets  the  EPCRA  section  313(d)(2) 
criteria  pursuant  to  EPCRA  section 
313(d)(2)(B)  and  313(d)(2)(C)  based  on 
the  available  toxicity  data  for  this 
chemical.  Therefore,  EPA  is  finaUzing 
the  addition  of  ozone  on  the  EPCRA 
section  313  list. 

38.  Pebulate.  Zeneca  Incorporated 
comments  that  the  neurological  effects 
noted  in  the  1-year  feeding  study  in 
dogs  cited  in  the  proposed  rule  occurred 
at  the  highest  dose  level  (100  mg/kg/ 
day),  which  was,  by  design,  a  toxic 
dose.  Thus,  the  comraenter  claims  that 
there  is  no  reasonable  hazard. 

The  Agency  disagrees.  Although  the 
highest  dose  tested  is  designed  to  elicit 
toxicity  in  the  dogs,  the  presence  of 
VVallerian  type  degeneration  of  the 
white  matter  of  the  spinal  cord  at  the 
100  mg/kg/day  dose  level  in  dogs  of 
both  sexes  is  of  considerable  seriousness 
and  caiuiot  be  dismissed  only  because  it 
occurred  at  the  highest  dose  tested. 
Although  the  dose  eliciting 
degeneration  of  the  spinal  cord  was  the 
highest  dose  tested,  100  mg/kg/day, 
these  adverse  effects  are  of  sufficient 
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seriousness  to  warrant  listing  based 
upon  the  potential  for  similar  effects  in 
humans. 

In  this  study,  the  NOEL  for  the 
VVallerian  type  neurological  lesions  is 
50  mg/kg/day.  However,  the  NOEL  in 
males  is  less  than  5  mg/kg/day  (LOEL 
based  on  findings  of  abnormal  behavior, 
ataxia,  severe  convulsions,  and 
congestion  in  both  kidneys  in  one  dog). 
In  females,  the  NOEL  was  5  mg/kg/day 
and  the  LOEL  was  25  mg/kg/day  with 
occurrence  of  blood  in  feces,  increased 
absolute  and  relative  liver  weight, 
increase  in  severity  of  lipofuscin 
deposition  in  kidneys,  and  hemosiderin 
deposition  in  fiver  and  spleen. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  Usting  pebulate  on  the 
EPCRA  section  313  fist  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  neurological  toxicity  data 
for  this  chemical.  Therefore,  EPA  is 
finahzing  the  addition  of  pebulate  on 
the  EPCRA  section  313  list. 

39.  Pennethrin.  Zeneca  Incorporated 
states  that  the  hepatic  effects  noted  in 
the  liver  of  rats  and  dogs  are  adaptive 
rather  than  toxic  responses  to  the 
pyrethroid.  The  commenter  further 
claims  that  there  were  no  changes  in 
hver  weight  relative  to  body  weight. 

EPA  does  not  agree  that  the  incidence 
of  liver  weight  increase  is  not  a 
significant  effect,  or  that  there  were  no 
changes  in  liver  weight  relative  to  body 
weight.  The  Uver  weights,  relative  to 
bodyweight,  were  increased  in  all 
treated  groups  in  the  2-year  rat  study. 
EPA  believes  that  the  hepatic  changes 
noted  in  these  studies  represent  a 
significant  adverse  effect. 

The  same  commenter  contends  that  in 
die  2-year  rat  study  cited  in  the 
proposed  rule,  "the  NOEL  is  also 
incorrectly  stated  as  5  mg/kg/day,  where 
EPA  states  a  LOEL  of  100  mg/kg/day." 

The  Agency  disagrees  with  the 
commenter.  The  NOEL  and  LOEL 
should  be  5  and  100  mg/kg/day, 
respectively.  At  100  mg/kg/day  there 
was  an  increase  in  alkaline  phosphatase, 
liver  weight  and  cellular  swelling  of  the 
Hver  (indicative  of  typical  smooth 
endoplasmic  reticulum  proliferation), 
and  one  male  in  the  low  dose  group  was 
affected,  focal  inflammation  with 
degenerative  change  in  the  zona 
fasciculate  and  swelling  and 
vacuolation  ofcells  in  the  zona 
reticularis  of  the  adrenals  and  reduced 
body  weight  in  females.  EPA  considers 
these  to  be  serious  adverse  effects. 

EPA  reaffinns  that  there  is  sufficient 
evidence  for  listing  permethrin  on  the 
EPCRA  section  313  hst  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  hepatic  toxicity  data  for 
this  chemical,  and  pursuant  to  EPCRA 


section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data. 
Therefore,  EPA  is  finalizing  the  addition 
of  permethrin  on  the  EPCRA  section  313 
Ust. 

40.  Phosphine.  Coors  Brewing 
Company  states  that  only  liqaid 
phosphine  can  cause  the  health  effects 
necessary  to  support  a  listing  on  the 
EPCRA  section  313  list. 

Phosphine  is  a  gas  (the  boiling  point 
is  negative  87.4  "C);  it  only  occurs  as  a 
liquid  when  placed  under  reduced 
temperature  and/or  pressure.  The  acute 
toxicity  data  used  to  support  the  fisting 
of  phosphine  is  based  on  exposing  to 
phosphine  in  the  air  (i.e.,  phosphine 
gas).  Thus,  EPA  does  not  agree  that  only 
liquid  phosphine  could  cause  the  health 
effects  necessary  to  support  listing 
under  EPCRA  section  313.  EPA 
reaffirms  that  there  is  sufficient 
evidence  for  listing  phosphine  on  the 
EPCRA  section  313  fist  pursuant  to 
EPCRA  section  313(d)(2)(A).  Therefore, 
EPA  is  finaUzing  the  addition  of 
phosphine  on  the  EPCRA  section  313 
list. 

41.  Polychlorinated  alkanes  (proposed 
as  chlorinated  paraffins).  EPA  proposed 
the  addition  of  clorinated  paraffins  that 
consisted  of  polychlorinated  alkanes. 
Occidental  Chemical  Corporation  and 
the  Chlorinated  Paraffins  Industry 
Association  state  that  the  proposed 
chlorinated  paraffins  category  is  really  a 
category  of  chlorinated  hydrocarbons 
since  it  covers  a  broad  range  of 
chlorinated  hydrocarbons  including 
chlorinated  paraffins  and  chlorinated  a- 
olefins. 

EPA  beUeves  that  there  may  be 
confusion  over  what  is  covered  by  the 
chlorinated  paraffins  category,  as 
named,  because  the  name  chlorinated 
paraffins  identifies  a  particular 
feedstock  used  to  make  this  class  of 
compounds.  However,  as  discussed 
below.  EPA  beUeves  that  the 
chlorination  of  paraffins  and  o-olefins 
results  in  products  that  do  not  differ 
significanUy  structurally,  physically,  or 
toxicologically.  EPA  believes  that,  rather 
than  name  the  category  based  on  one  of 
the  feedstocks  used  to  make  these 
compounds,  a  more  appropriate  name 
for  the  category  is  one  that  describes  the 
actual  members  of  the  category. 
Therefore,  because  the  members  of  this 
category  are  alkanes  containing  three  or 
more  chlorines,  EPA  is  renaming  this 
category  polychlorinated  alkanes.  The 
new  category  name  will  not  expand  the 
scope  of  the  category.  EPA  befieves  that 
the  toxicity  data  for  chlorinated 
paraffins  is  sufficient  for  all 
polychlorinated  alkanes  that  fall  withm 
the  same  carbon  niunber  and  chlorine 


content  regardless  of  what  materials 
where  used  to  manufacture  them. 

Courtlands  Aerospace,  ELF  Lubricants 
North  America.  Incorporated.  Tower  Oil 
&  Technology  Company,  National  Oil 
Products,  Incorporated.  OxjChem.  the 
American  Automobile  Manufacturers 
Association,  the  Association  of 
International  Automobile 
Manufacturers,  hicorporated,  the 
Specialty  Steel  Industry  of  the  United 
States,  the  Independent  Lubricant 
Manufacturers  Association.  Engineered 
Lubricants,  Sealed  Air  Corporation. 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations. 
Chlorinated  Paraffins  Industry 
Association,  and  Far  West  Oil  Company, 
Incorporated  contend  that  the  available  ' 
toxicity  data  is  insufficient  to  support 
the  addition  of  chlorinated  paraffins  to 
EPCRA  section  313.  Some  of  these 
commenters  state  that  they  do  not 
befieve  that  EPA  should  create  chemical 
categories  such  as  that  proposed  for 
chlorinated  paraffins  on  the  EPCRA 
section  313  hst.  Some  of  these 
commenters  state  that  the  long-chain 
chlorinated  paraffins  have  not  been 
classified  as  "probable  human 
carcinogens"  by  NTP  or  lARC.  Some  of 
these  commenters  made  numerous 
specific  comments  concerning  the 
adequacy  of  the  studies  used  to  support 
EPA's  fisting  of  chlorinated  paraffins 
and  pointed  out  flaws  in  the  data  for 
both  long  and  short-chain  chlorinated 
paraffins.  Some  of  the  flaws  that  the 
commenters  allege  concern  the  studies 
used  to  support  the  listing  of  the  short- 
chain  species  and  included:  (1)  Kidney 
tumors  in  male  rats  may  be  due  to 
binding  to  o2ji-globin.  a  male  rat- 
specific  protein;  (2)  route  of 
administi^tion  (forced  gavage  feeding); 
(3)  com  oil  as  a  vehicle;  (4)  use  of  the 
B6C3F1  mouse;  (5)  short-chain 
chlorinated  paraffins  are  non-genotoxic 
in  a  variety  of  short-term  assays;  (6) 
peroxisome  proliferation,  liver  growth 
in  male  and  female  rats  and  mice  and 
stimulation  of  replicative  DNA  in 
rodents  have  not  been  shown  to  occur 
in  guinea  pigs  indicating  that  they  are 
mouse  and  rat  specific  and  have  no 
relation  to  tiunor  formation  in  humans; 
and  (7)  thyroid  tumors  may  be  a 
consequence  of  a  perturbation  in  the 
metabofism  of  thyroxine.  Some  of  the 
commenters  contend  that  only  the  data 
on  short-chain  chlorinated  paraffins  are 
sufficient  to  justify  a  fisting  on  the 
EPCRA  section  313  list  and  that  EPA 
should  limit  the  categorj'  to  just  the 
short-chain  species. 

a.  Long-chain  chlorinated  paraffins. 
lARC  has  not  classified  the  long-chain 
chlorinated  paraffins  because  there  is 
insufficient  evidence  that  they  cause 
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cancer  in  treated  animals.  The  NTP 
found  no  evidence  of  cancer  in  male  rats 
treated  with  1.875  or  3.750  mg/kg/day 
for  24  months  with  long-chain 
chlorinated  paraffins.  Female  rats 
treated  with  900  mg/kg/day  showed 
marginal  increases  in  adrenal  gland 
tumors;  female  rats  treated  with  5.000 
mg/kg/day  had  marginal  increases  in 
hver  tumors.  The  only  significant 
increase  in  tumor  formation  occurred  in 
male  mice  which  had  a  significant 
increase  in  mahgnant  lymphomas.  After 
further  evaluation  of  the  available  data 
and  considering  the  available  statistics, 
the  high  background  rate  of  lymphoma 
in  the  strain  of  mice  used  in  die  NTP 
bioassay  and  the  statements  made  by  the 
NTP  Working  Group  and  the  Quality 
Assessment  Narrative,  which  was 
submitted  by  the  commenters.  EPA 
agrees  that  there  is  insufficient  evidence 
to  conclude  that  the  malignant 
lymphomas  observed  in  male  mice  were 
treatment  related  and  that  long-chain 
chlorinated  peiraffins  should  not  be 
classified  as  potential  carcinogens. 
Therefore,  the  Agency  concludes  that 
there  is  insufficient  evidence  to  list 
long-chain  chlorinated  paraffins  on  the 
EPCRA  section  313  hst. 

b.  Short-chain  chlorinated  paraffins. 
lARC  has  classified  the  short-chain 
chlorinated  paraffins  as  Group  2B.  i.e., 
sufficient  evidence  for  carcinogenicity 
in  animals  and  probably  carcinogenic  in 
humans.  Detailed  responses  to  all  of  the 
comments  concerning  the  toxicity  of  the 
short-chain  species  are  contained  in  the 
Response  to  Comment  Document  (Ref. 
14).  Summaries  of  the  responses  to  the 
most  significant  conunents  concerning 
flaws  in  the  studies  used  to  support  the 
listing  of  the  short -chain  species  are 
provided  below. 

(1)  The  Agency  agrees  that  the  kidney 
tumors  observed  in  rats  are  most  likely 
not  relevant  to  tumor  formation  in  man 
because  the  male  rat  kidney  possess  a 
unique  protein.  a2ji-globulin  which  has 
been  showrn  to  be  responsible  for  the 
development  of  rat  liver  kidney  timiors, 
not  only  after  administration  of  short- 
chain  chlorinated  paraffins  but  after 
administration  of  many  other  chemicals 
also.  However,  to  state  that  chlorinated 
paraffins  bind  to  a  protein  which  is 
similar  to  ot2ji-globulin  and  that  this 
binding  is  not  seen  in  guinea  pigs  as 
evidence  that  kidney  tumor  formation  is 
not  relevant  to  human  tiunor  formation 
in  this  instance  is  "ot  a  convincing 
argiunent. 

(2)  The  Agency  agrees  that  forced 
gavage  feeding  may  not  be  a  relevant 
route  of  administration  when  one  is 
using  the  data  for  human  risk 
assessment.  In  this  instance,  the  data  are 
being  used  as  an  indication  of  potential 


human  hazard  and  EPA  accepts  the  data 
as  being  indicative  of  such  potential. 

(3)  EPA  beUeves  that  com  oil  is  an 
accepted  vehicle  of  administration  for 
many  in  vivo  studies  because  it  is 
relatively  inert  and  has  not  been  shown 
to  interact  with  test  agents. 

(4)  The  B6C3F1  mouse  is  the  accepted 
test  species  of  the  NTP  and  EPA  has  no 
reason  to  question  the  NTPs  choice  of 
test  species  nor  to  discount  results  of 
cancer  bioassays  using  this  species. 

(5)  EPA  does  not  beUeve  that  non- 
genotoxicity  is  a  sufficient  reason  to 
dismiss  the  relevance  to  man  of  tiunor 
formation  by  the  short-chain  chlorinated 
paraffins.  Non-genotoxicity  may  be  a 
factor  in  selecting  a  model  to  use  for 
dose  response  estimation,  once  tumor 
formation  has  been  established,  but  it  is 
not  a  reason  to  disregard  the 
significance  of  tumors  which  are  formed 
by  agents  which  are  non-genotoxic  in 
short-term  tests. 

(6)  The  Agency  is  not  convinced  that 
failure  to  observe  liver  growth, 
peroxisome  proliferation  in  hepatocytes 
and  stimulation  of  replicative  DNA  in 
guinea  pigs  is  proof  that  these  effects  are 
specific  to  rats  and  mice  and  have  no 
bearing  on  tumor  formation  in  humans. 

(7)  The  Agency  agrees  that  there  was 
a  perturbation  of  thyroxine  levels  in 
treated  animals  but  does  not  agree  that 
the  observed  tumors  are  therefore 
irrelevant. 

Therefore,  the  Agency  finds  that  there 
is  sufficient  evidence  for  listing  short- 
chain  chlorinated  paraffins  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  carcinogenicity  data  for 
these  chemicals. 

i.  Ecotoxicity  data.  Courtaulds 
Aerospace,  Occidental  Chemical 
Corporation,  and  the  American 
Automobile  Manufactures  Association 
contend  that  ecotoxicity  data  are  only 
available  for  the  short-chain  (lOto  13 
carbons,  59  percent  chlorine) 
chlorinated  paraffins.  The  commenters 
object  to  EPA  assiuning  the  same 
ecotoxicity  for  all  members  of  the 
chlorinated  paraffin  category  because  of 
the  potential  difference  in  effects  related 
to  chain  length  and  chlorine  content. 

Although  it  was  stated  as  such  in  the 
proposed  rule,  EPA  did  not  intend  to 
equate  the  ecotoxicity  of  the  short-chain 
chlorinated  paraffins  with  the 
ecotoxicity  of  other  members  of  the 
category.  The  ecotoxicity  data  on  the 
short-chain  chemicals  was  provided  as 
further  support  for  the  listing  of  the 
short-chain  chemicals.  However,  as  EPA 
is  not  finalizing  the  addition  of  the  long- 
chained  species,  this  issue  is  no  longer 
relevant 


ii.  Chlorinated  paraffins  versus 
chlorinated  a-olefins.  OxyChem,  the 
American  Automobile  Manufacturers 
Association,  the  Association  of 
International  Automobile 
Manufacturers,  the  Independent 
Lubricant  Manufactiuers  Association, 
and  the  Chlorinated  Paraffins  Industry 
Association  correctly  state  that  EPA's 
proposed  definition  of  chlorinated 
paraffins  does  not  exclude  chlorinated 
o-olefins.  The  commenters  further 
contend  that  chlorinated  paraffins  and 
chlorinated  o-olefins  are  distinctly 
different  chemicals  with  different 
physical,  chemical,  and  biological 
properties. 

Tne  information  provided  by  the 
commenters  does  not  substantiate  their 
claim  that  chlorinated  paraffins  and 
chlorinated  a-olefins  are  distinctly 
different  chemicals  with  different 
physical/chemical  properties.  The  main 
difference  between  chlorinated  paraffins 
and  chlorinated  o-olefins  that  EPA  is 
aware  of  is  that  chlorinated  paraffins, 
typically  manufactiued  from  paraffin 
mixtures,  are  also  mixtures  whereas 
individual  chlorinated  o-olefins  can  be 
manufactured  in  moderate  to  high 
purity.  The  issue  is  whether  a  pure 
chlorinated  o-olefin  falls  with^  the 
range  of  structiiral  characteristics  that 
vary  in  a  chlorinated  paraffin  mixtiue. 
In  this  case,  EPA  believes  that  there  are 
no  significant  structural  differences 
between  chlorinated  paraffins  and 
chlorinated  o-olefins.  Both  are  primarily 
linear  hydrochlorocarbons,  and  the 
degree  of  chlorination  of  both  groups  of 
substances  can  be  controlled.  Sixty 
percent  chlorination  of  1-dodecene,  for 
example,  would  yield  a  product  with 
the  formula  C)2Hi9Cl7  and  a  molecular 
weight  of  approximately  411.  Sixty 
percent  chlorination  of  the  short -chain 
grade  paraffin  mixture  would  yield  a 
mixtvue  of  products  with  an  average 
formula  of  CizHigQ?  and  an  average 
molecular  weight  of  approximately  411. 

The  commenters  claim  that  the 
chlorine  positions  in  chlorinated  o- 
olefins  differ  significantly  compared  to 
the  chlorine  positions  in  chlorinated 
paraffins.  EPA  does  not  believe  that 
chlorination  at  carbons  1  and  2  of  the 
o-olefins  makes  a  significant  difference 
in  the  majority  of  the  isomers  formed  by 
both  reactions  and  even  if  it  did,  there 
are  no  data  that  indicate  that  having  two 
of  the  chlorines  at  carbons  1  and  2  is 
significant  fit)m  a  toxicity  standpoint. 
The  commenters  do  not  substantiate 
their  claim  (mass  spectral  data 
submitted  by  one  commenter  is 
inconclusive  and  cannot  be  used  in 
support,  for  or  against,  the  commenter's 
position):  EPA  is  not  aware  of 
experi^lental  evidence  that  suggests  that 


the  possible  variations  in  chlorine 
positions  between  the  chlorinated 
paraffins  and  the  chlorinated  o-olefins 
differ  significanUy  from  the  variations 
possible  within  these  two  groups  of 
substances.  Since  for  the  o-olefins  the 
first  two  chlorines  are  added  at  carbons 
1  and  2,  the  relative  amounts  rather  than 
type  of  each  isomer  formed  may  differ 
between  the  chlorination  of  paraffins 
and  o-olefins,  especially  as  ie  degree  of 
chlorination  decreases. 

The  commenters'  claim  that 
chlorinated  a-olefins  are  distinctly 
different  from  chlorinated  paraffins 
because  their  physical  properties  are 
very  different  is  unjustifiable.  As 
discussed  in  detail  in  the  Response  to 
Comment  Document  (Ref.  14),  the 
physical  properties  of  discreet 
chemicals  cannot  be  compared  to  those 
of  chemical  mixtures.  The  commenters 
do  not  discuss  specific  differences 
between  chlorinated  paraffins  and 
chlorinated  o-olefins  and  therefore  do 
not  substantiate  their  claim.  They  do. 
however,  elaborate  on  the  differences 
between  structiues  within  the 
chlorinated  paraffins  group,  particularly 
those  structures  that  represent  the 
extremes  in  the  Cio  to  C30  range.  This 
discussion  is  therefore  more  relevant  to 
the  issue  of  listing  categories  versus 
individual  chemicals  discussed 
subsequently  and  does  not  address  the 
issue  of  differences  in  the  physical 
properties  between  chlorinated  paraffins 
and  chlorinated  o-olefins,  discussed 
previously.  Furthermore.  EPA  believes 
that  the  specific  differences  between 
structural  extremes  vdthin  the 
chlorinated  paraffins  group  that  the 
commenters  elaborate  on  are  trends  that 
are  also  observed  between  structural 
extremes  within  the  chlorinated  o- 
olefins  group. 

A  valid  comparison  of  physical 
property  data  can  only  be  made  between 
two  discreet  substances  of  known  purity 
or,  in  some  cases,  between  two  mixtures 
of  chemicals  vdth  well  defined 
compositions.  EPA  believes  th&t  an  o- 
olefin  and  a  paraffin,  both  with  the  same 
chain  length  and  both  with  the  same 
degree  of  chlorination.  are  essentially 
identical  structurally  (especially  if  the 
degree  of  chlorination  is  high);  the  same 
isomers  can  be  predicted  for  the 
chlorination  of  an  o-olefin  and  a 
paraffin  of  the  same  chain  length.  The 
physical  properties  of  chlorinated  o- 
olefins  and  the  corresponding 
chlorinated  paraffins  are  therefore 
expected  to  be  very  similar.  The 
differences  in  the  chemical  and  physical 
properties  that  the  commenters  refer  to 
are  largely  or  completely  due  to  the  fact 
that  the  chlorinated  paraffins  are 
mixtures  of  different  chain  lengths 


while  the  chlorinated  o-olefins  typically 
are  composed  of  a  single  chain  length. 

iii.  Category  definition.  Since  EPA  has 
determined  that  only  the  short-chain 
species  meet  the  Usting  requirements  of 
EPCRA  section  313,  the  polychlorinated 
alkanes  category  will  be  defined  by  the 
following  formula  and  description: 
CxH2x-yCly;  where  x  =  10  to  13  and  y  = 
3  to  12  and  where  the  average  chlorine 
content  ranges  from  40  to  70  percent 
with  the  Umiting  molecular  formulas  set 
at  C,oH,9Cl3  and  CjHieCliz. 

EPCRA  section  313  requires  dueshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactiued, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
this  form. 

42.  Poiycyclic  aromatic  compounds. 
In  the  proposed  rule,  EPA  proposed  the 
addition  of  a  delineated  poiycyclic 
aromatic  compounds  (PAC)  category 
that  consisted  of  28  poiycyclic  aromatic 
compounds.  Alternatively.  EPA 
proposed  the  addition  of  a  PAC  category 
based  on  the  follovnng  broad  definition: 
"includes  all  chemical  species  from  the 
poiycyclic  aromatic  hydrocarbon,  aza- 
polycyclic.  thio-polycycUc.  or 
nitroarene  families  where  poiycyclic 
means  three  or  more  fused  rings.  More 
specifically,  it  means  any  combination 
of  three  or  more  fused  six  or  five 
membered  hydrocarbon  rings  with  at 
least  two  or  more  rings  being  aromatic. 
The  structure  may  contain  fused  non- 
aromatic  5-membered  rings,  a  ring 
nitrogen,  a  ring  sulfur,  one  or  more 
attached  nitro  groups,  or  one  or  more 
attached  alkyl  groups"  (January  12, 
1994,  59  FR  1832). 

Monsanto,  The  Chevron  Companies, 
Amoco  Corporation,  Armco  Steel 
Company,  Mobil  Oil  Corporation, 
UNOCAL,  Pennzoil,  Phillips  Petroleum 
Company,  American  Petroleum 
Institute,  and  the  Department  of  Energy 
object  to  fisting  poiycyclic  aromatic 
compounds  as  a  category  and 
recommend  that  EPA  Ust  them 
separately  as  individual  chemicals. 
/Vmerican  Coke  and  Coal  Chemicals 
Institute  and  Mobil  Oil  Corporation 
state  that  if  the  chemicals  are  not 
individually  listed  then  the  proposed 
delineated  category  should  be  used. 
Koch  Industries  Incorporated.  Texaco 
Incorporated,  and  the  Wisconsin 
Department  of  Natural  Resources  object 
to  the  alternative  proposal  for  a  PAC 
category  with  the  broad  definition  and 


recommend  that  EPA  implement  the 
delineated  category  approach.  The 
Natural  Resources  Defense  Council 
recommends  that  EPA  use  the  broad 
category  definition. 

EPA  beheves  that  poiycyclic  aromatic 
compounds  should  be  Usted  as  a 
delineated  category  rather  than  listed 
individually  or  defined  under  the  broad 
category  definition.  Most  if  not  all  of  the 
poiycyclic  aromatic  compounds 
included  in  the  category  are  not 
intentionally  manufactured,  they  are 
byproducts  and  impurities  from  various 
industrial  processes.  As  such,  they 
occur  as  complex  mixtures  that  are 
typically  released  or  transferred 
together.  EPA  beUeves  that  for  this  class 
of  compounds  a  category  listing"  is  the 
most  appropriate  way  to  track  releases 
and  transfers  under  EPCRA  section  313 
because  members  of  this  category  are 
structurally  similar  and  induce  a  similar 
toxic  effect. 

The  American  Petroleum  Institute. 
Mobil  Oil  Corporation,  American  Coke 
and  Coal  Chemicals  Institute,  Koch 
Industries  Incorporated,  Monsanto.  The 
Chevron  Companies,  and  Amoco 
Corporation  state  that  analytical 
methodologies  do  exist  to  identify 
specific  chemicals  such  as  those 
proposed  for  the  delimited  PAC  ■ 

categor>';  however,  these  analytical 
methodologies  require  a  chemical-by- 
chemical  analysis.  They  add  that  since 
a  chemical-by-chemical  analysis  is 
required,  there  would  be  no  reduction      ' 
in  the  reporting  burden  for  either  a 
category  based  on  the  broad  definition 
or  for  the  proposed  delimited  category. 

EPA  proposed  the  broad  category 
definition  approach  as  a  possible  way  to 
reduce  the  reporting  burden  for  a  PAC 
category.  However,  the  majority  of  the 
industries  that  would  have  to  report  do 
not  agree  that  this  will  result  in  a 
reduction  of  their  reporting  burden,  they 
believe  that  it  will  cause  confusion  over 
what  chemicals  are  covered  by  this 
category,  and  do  not  believe  that 
analytical  methodologies  exist  to  1 

identify  all  of  the  thousands  of 
chemicals  that  would  be  covered  by  a 
PAC  category  based  on  the  alternative 
broad  definition.  EPA  is  therefore  not 
finalizing  the  alternative  proposal  to 
create  ^  PAC  category  based  on  the 
broad  definition  but  is  finafizing  the 
proposed  delimited  PAC  category  as 
explained  above. 

EPA  believes  that  although  it  may  be 
necessary  to  perform  a  chemical-  by- 
chemical  analysis  for  members  of  this 
delimited  category,  the  most  appropriate 
way  to  track  releases  and  transfers 
under  EPCRA  section  313  is  by  creating 
this  category  as  explained  above. 
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The  Chevron  Companies,  Amoco 
Corporation,  Mobil  Oil.  UNOCAL. 
Pennzoil,  and  the  American  Petroleum 
Institute  state  that  polycyclic  aromatic 
compounds  share  some  physical  and 
chemical  properties  but  that  this  does 
not  necessarily  imply  similar  toxicities. 
These  commenters  state  that  the  toxicity 
potentials  vary  widely  among  the 
polycyclic  aromatic  compounds  but  that 
the  public  tends  to  associate  all 
members  of  a  category  with  the  most 
toxic  chemical  in  the  category. 

EPA  recognizes  that  similarities  in 
physical  and  chemical  properties  do  not 
necessarily  indicate  that  the  ability  to 
induce  carcinogenic  effect  among  the 
members  of  the  polycyclic  aromatic 
compou»ds  category  are  identical. 
However,  these  compounds  are 
chemically  similar,  induce  the  same 
toxicological  effect  (carcinogenicity), 
and  typically  are  produced,  released. 
.  and  transferred  as  complex  mixtures 
rather  than  individual  chemicals.  EPA 
therefore  believes  that  it  is  appropriate 
to  consider  these  compounds  as  a 
category. 

Mobil  Oil  Corporation  contends  that 
11  of  the  PACs  proposed  for  listing  have 
been  reviewed  by  lARC  and  found  to 
have  insufficient  data  in  animals  and  no 
data  in  humans  making  the  overall 
evaluation  IARC-3  or  inadequate 
evidence  of  carcinogenicity. 

The  11  chemicals  the  commenfer  cites 
as  being  classifled  by  lARC  as  a  group 
3  chemical,  i.e.,  the  chemical  is  not 
classifiable  as  to  its  carcinogenicity,  are: 
carbazole  (CAS  No.  86-74-6); 
cyclopenta(cd)pyrene  (CAS  No.  27208- 
37-3):  dibenz(a,c)anthracene  (CAS  No. 
215-58-7);  dibenz{a.j)anthrarene  (CAS 
No.  224-41-9); 

dibenzo(a.e)fluoranlhene  (CAS  No. 
5385-75-1);  2-methvIchrvsene  (CAS  No. 
3351-32-4);  3-methvlchr\'sene  (CAS  No. 
3351-31-3);  4-methvlchrysene  (CAS  No. 
3351-30-2);  6-meth"vlchrysene  (CAS  No. 
1705-«5-7);  2-methylf!uoranthene  (CAS 
No.  33543-31-6);  and  1-nitropvrene 
(CAS  No.  5522-43-0).  The  commenter 
is  correct  in  that  10  of  these  11 
compounds  have  been  classified  as 
lARC  group  3  chemicals.  The  1 1th 
compound,  1-nitropyrene  (CAS  No. 
5522-43-0),  was  classified  by  lARC  as 
a  Group  2B  chemical,  i.e..  a  possible 
human  carcinogen.  The  lARC        . 
classification  and  a  review  of  the  data 
indicate  that  the  data  is  sufficient  to 
support  the  listing  of  this  chemical  on 
the  EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B).  A  second 
compound,  dibenzo(a.e)fluoranthene 
(CAS  No.  5385-75-1)  was  classified  by 
EPA  as  a  82  category  chemical,  the 
chemical  is  a  probable  human 
carcinogen,  which  justifies  its  addition 


to  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B).  Upon 
further  review  of  the  other  9  LARC  group 
C  chemicals,  the  Agency  believes  that  a 
more  detailed  review  of  their 
relationship  to  the  19  PACs  for  which 
cancer  data  is  available  and  is  sufficient 
is  necessary  before  they  can  be  placed 
on  the  list  on  the  basis  of  structure 
alone.  Therefore,  EPA  will  not  add  these 
9  chemicals  to  the  EPCRA  section  313 
list  at  this  time  and  the  delineated 
category  will  consist  of  the  other  19 
chemicals  proposed  for  this  category. 

EPCRA  section  313  requires  thresnold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactiu-ed, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
this  form. 

43.  Potassium 
dimethyldithiocarbamate.  Buckman 
Laboratories  International.  Incorporated 
states  that  the  proposed  listing  of  the 
chemical  was  based  on  the  resuhs  of  the 
rat  and  rabbit  teratology  studies,  cited  in 
the  proposed  rule,  although  neither 
study  demonstrates  evidence  of 
developmental  toxicity.  They  contend 
that  the  findings  in  the  developmental 
studies  should  be  considered  an  artifact. 

The  findings  in  rabbits  cannot  be 
considered  artifacts  because  there  is  a 
dose-related  increase  in  the  severity  of 
developmental  effects  at  38  and  77  mg/ 
kg.  At  38  mg/kg,  developmental  toxicity 
was  characterized  by  increased  post 
implantation  loss,  malformations,  and 
stemebral  malalignments.  At  77  mg/kg, 
there  were  reports  of  severe  fetal  and 
embryo  lethality.  EPA  did  not  cite  a  rat 
study  in  the  proposed  rule  as  the 
commenter  claims. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  listing  potassium 
dimethyldithiocarbamate  on  the  EPCRA 
section  313  list  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  neurological  toxicity  data  for 
this  chemical  Therefore,  EPA  is 
finalizing  the  addition  of  potassium 
dimethyldithiocarbamate  on  the  EPCRA 
section  313  list. 

44.  Prometryn.  Ciba-Geigy 
Corporation  states  tliat  marked  renal 
and  hepatic  degenerative  changes  were 
noted  in  the  high-dose  dogs  only  in  the 
2-year  dog  study  cited  in  the  proposed 
rule.  The  commenter  further  claims  that 
although  minor  Uver  effects  were  seen 
in  rats  in  the  28-day  study  cited  in  the 
proposed  rule,  there  were  no  liver 


IMI 


effects  in  rats  after  90  days  at  dose  levels 
up  to  5,000  ppm.  This  90-day  study  that 
the  commenter  cited  was  not  cited  by 
EPA  in  the  proposed  rule.  Thus,  the 
commenter  does  not  believe  that  the 
data  support  the  addition  of  this 
chemical  to  the  EPCRA  section  313  list. 

EPA  disagrees  with  the  commenter.  In 
the  2-year  dog  feeding  study,  prometrj-n 
induced  degenerative  changes  in  liver 
and  kidney  and  bone  marrow  atrophy  at 
37.5  mg/kg/day  (LOEL,  the  NOEL  is  3.75 
mg/kg/day).  Although  the  dose  eliciting 
degenerative  changes  in  liver  and 
kidney  and  bone  marrow  atrophy  was 
the  highest  dose  tested,  these  adverse 
effects  are  of  sufficient  seriousness  to 
warrant  listing  based  upon  the  potential 
for  similar  effects  in  hiunans.  Further, 
the  findings  of  the  2-year  dog  study  and 
the  28-day  rat  study,  carmot  be 
discounted  based  solely  on  of  the  results 
of  the  90-day  study  referred  to  by  the 
commenter.  Rather  EPA  has  considered 
all  of  the  data  in  concluding  that 
prometryn  meets  the  criteria  for 
addition  to  the  EPCRA  section  313  list. 

The  commenter  questions  the  use  of 
the  rabbit  developmental  toxicity  study 
because  only  a  slight  effect  (if  real)  was 
noted  at  the  highest  dose  tested,  and 
was  not  statistically  significant. 
Although  the  use  of  the  rabbit 
developmental  toxicity  study  may  not 
be  justified,  and  the  potentiaJ  for 
developmental  effects  therefore  not 
supported,  EPA  reaffirms  that  there  is 
sufficient  evidence  for  listing  prometryn 
on  the  EPCRA  section  313  list  pursuant 
to  EPCRA  section  313(d)(2)(B)  based  on 
available  hepatic,  renal,  and  bone 
marrow  toxicity  data.  Therefore,  EPA  is 
finalizing  the  addition  of  prometryn  on 
the  EPCRA  section  313  fist. 

45.  Propachlor.  Monsanto  contends 
that  the  developmental  toxicity  study  in 
rabbits  cited  in  the  proposed  rule  was  a 
study  that  was  rejected  by  the  Agency. 
Monsanto  further  stated  that  in  &is 
study  "a  shght  decrease  in  viable 
fetuses,  slight  increase  in  post- 
implantation  loss,  and  slight  decrease  in 
mean  fetal  weight  was  noted  at  the 
highest  dose  tested  (116.7  mg/kg/day) 
which  caused  severe  treatment-related 
maternal  toxicity  including  death.  An 
equivocal  increase  in  post-implantation 
loss  on  a  percent  basis  was  noted  in  the 
mid-dose  (58.3  mg/kg/day)  le\'el. 
Marginal  developmental  effects  that 
were  seen  were  not  statistically 
significant  and  were  within  the 
historical  control  limits.  Propachlor 
does  not  produce  any  observable 
maternal  or  fetal  toxicity  at  5.8  or  58  3 
mg/kg/day.  In  addition,  propachlor  does 
not  cause  developmental  toxicity  in 
rats."  Monsanto  concluded  that,  based 
on  the  "weight  of  evidence  from  the  rat 


and  rabbit  studies,  there  does  not  appear 
to  be  any  developmental  risk  to 
humans." 

The  Agency  does  not  c<«cxir  with  the 
commentar's  statement  that  "propachlor 
does  not  produce  any  observable 
maternal  or  fe.tal  toxicity  at  5.8  or  58.3 
mg/kg/daiy  dose  levels."  nor  with  the 
statement  that  "the  marginal 
developmental  effects  that  were  seen 
were  ....  within  the  historical  coatrol 
limits."  The  Agency's  rationale  for  the 
disagreements  aie  as  follows: 

In  a  developmental  toxicity  study  in 
rabbits,  oral  administration  of 
propachlor  at  116.7  mg/kg/day  caused 
maternal  toxicity  as  evidenced  by  death, 
clinical  s^gas  [sahvation  and  reduced 
defecation),  decreased  bc<ly  weight  gain 
and  food  consumption,  and  gross 
pathological  leaons  of  the  stomach. 
Developmental  toxicity  at  58.3  and 
116.7  mg/kg/day  included  dose-related 
increases  in  the  total  numb»  of 
resorptions/litter  and  post-implantation 
losses  compared  to  concurrent  and/or 
historical  controls. 

Based  on  these  findings,  it  is  apparent 
that  the  developmental  effects  seen  at 
58.3  and  116.7  mg/kg/day  levels  are 
attributable  to  propachlor;  the  NOEL 
was  5.8  mg/kg/day. 

EPA  reailinns  that  there  is  sufficient 
evidence  for  listing  propachlor  on  the 
EPCRA  section  313  list  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  developmental  toxicity 
data  for  this  chemical.  Therefore.  EPA  is 
finalizing  the  addition  of  propachlor  on 
the  EPCRA  section  313  list. 

46.  Propargyl  alcohol.  International 
Specialty  Products  is  opposed  to  tbe 
listing  of  propargyl  alcohol  apparently 
because  an  uncertainty  factor  of  3,000 
was  used  by  EPA  in  setting  the  RfD.  The 
commenter  feels  that  an  uncertainty 
factor  ot  100  would  have  been  more 
appropriate  and  cites  instances  where 
such  an  uncertainty  factor  has  been 
used  by  IRIS  in  setting  reference  doses. 
The  commenter  does  not  qtiestion  the 
renal  or  hepatotoxidty  cited  in  IRIS  as 
a  basis  of  its  concern. 

The  commenter  is  correct  in  stating 
that  EPA  has  used  uncertainty  iactors  of 
100  for  other  chemicals.  However,  that 
was  not  deemed  appropriate  in  this 
instance  for  reasons  which  are  set  out  by 
EPA  in  the  IRIS  data  base.  EPA 
continues  to  support  the  fistiiag  of 
propargyl  alcohol  under  EPCRA  section 
313  on  the  basis  of  chronic  toxicity 
which  may  pose  a  significant  health 
hazard  as  manifested  by  renal  and 
hepatic  effects.  The  uncertainty  factor 
plays  no  part  in  this  decision.  EPA 
reaffirms  that  there  is  sufficient 
evidence  for  listing  propargyl  alcohol  cm 
the  EPCRA  section  313  list  pursuant  to 


EPCRA  section  313(dK2)(B)  based  on 
the  available  hepatotoxicity  and 
nephrotoxicity  data  for  this  chemical. 
Therefore,  EPA  is  finalizing  the  addition 
of  propargyl  alcohol  on  the  EPCRA 
section  313  Kst. 

47.  Propiconazole.  Ciba-Geigy 
Corporation  states  that  the  increased 
incidence  of  fiver  tumors  in  the 
occugenicity  study  on  propiconazole 
was  noted  only  in  male  mice  in  the  high 
dijbs  (2,500  ppm),  which  exceeded  the 
MTD,  based  on  decreased  survival  and  . 
body  weight  gain. 

EPA  believes  that  the  study  high  dose 
(2.500  ppm.  equivalent  to  325  mg/kg/ 
day)  was  excessively  toxic;  however,  the 
Agency  also  determined  that  the  mid 
dose  (500  ppm,  equivalent  to  65  mg/kg/ 
day)  was  not  considered  sufficiently 
high  to  evaluate  the  carcinogenic 
potential  of  propiconazole.  The  Agency 
believes  that  a  supplementary  study 
should  be  conducted  in  male  mice  at 
doses  selected  to  sufficiently  evaluate 
carcinogenic  potential  without 
excessive  toxicity.  At  this  time  however, 
based  on  the  currently  available 
evidence,  propiconazole  remains 
classified  as  a  Group  C,  possible  human 
carcinogen,  vrith  the  RfD  approach 
recommended  for  quantification  of 
human  risk. 

The  commenter  further  states  that 
relatively  minor  gastrointestinal  effects 
were  noted  in  dogs  at  the  high  dose  only 
(250  ppm).  ^ 

EPA  believes  that  the  data  in  both  the 
3-month  and  1-year  dog  studies 
demonstrate  gastrointestinal  effects  at 
the  high-dose  (250  ppm,  equivalent  to 
6.25  rag/kg/day).  These  effects  are 
considered  severe,  and,  therefore,  are  of 
sufficient  seriousness  to  warrant  listing 
propiconazole  on  the  EPCRA  section 
313  list. 

EPA  reaffirms  that  there  is  sufficient 
evidence  for  fisting  propiconazole  on 
the  EPCRA  section  313  fist  pursuant  to 
EPCRA  section  313(d)(2KB)  based  on 
the  available  hepatic  and 
gastrointestinal  toxidty  data  for  this 
chemical.  Therefore.  EPA  is  finahzing 
the  addition  of  propiconazole  on  the 
EPCRA  section  313  list. 

48.  Simazine.  Ciba-Geigy  Corporation 
objects  to  the  listing  of  simazine  under 
El'CRA  section  313  based  on  reports  of 
Uver,  kidi>ey.  testicular  and  neural 
pathology  in  sheep  and  increases  in 
livffl-  enzymes  in  a  dog  2-ye9r  study.  The 
commenter  maintains  that  the  sheep 
study  was  conducted  to  investigate  the 
possible  effects  that  would  resuh  if  large 
amounts  of  simazine  were  ingested  by 
this  species.  The  commenter  also  states 
that  in  a  1-year  study  there  were  some 
indications  of  effects  on  the 
hematopoietic  system  but  not  the 


hepatic  S)'stem  at  the  high  dose  of  1,500 
ppm. 

In  a  1-year  study,  NOEL  and  LOELs 
of  0.68  and  3.41  mg/kg/day, 
respectively,  were  established  based  on 
decreased  body  weight  gain,  and 
decreased  RBC,  HOB.  HCT  in  females. 
Although  the  sheep  study  was 
conducted  for  a  purpose  other  than  to 
investigate  the  overall  toxicity  of 
simazine.  this  does  not  negate  the 
relevance  of  its  results.  EPA  reaffirms 
that  there  is  sufficient  evidence  for 
listing  simazine  on  the  EPCRA  section 
313  list  pursuant  to  EPCRA  section 
313(dJ(2){B)  based  on  the  available 
hepatic,  renal,  neurologicci,  and 
reproductive  toxicity  data  for  this 
chemical.  Therefore,  EPA  is  finalizing 
the  addition  of  simazine  on  the  EPCRA 
section  313  fist. 

49.  Sodium  nitrite.  American 
Automobile  Manufacturers  Association 
contends  that  EPA  has  proposed  listing 
on  the  basis  of  chronic  toxicity  but  the 
support  document  dtes  studies  based 
on  high  dose,  acute  exposures.  High 
dose  gestational  studies  in  rats  and  mice 
were  also  died  as  the  basis  for 
developmental  (fetal)  toxicity. 

EPA  agrees  that  the  human  studies 
cited  in  the  proposed  rule  are  acute 
studies.  However,  these  studies  in 
conjunction  with  the  chronic  study  in 
mice,  which  showed  reduced  motor 
activity  and  major  EEC  changes  in 
treated  animals,  support  the  basis  for 
concern  for  chronic  neurological  effects. 
EPA  thus  considers  suffident  indication 
of  a  potential  chronic  neurologic  hazard 
to  fist  this  chemical  on  the  EPCRA 
section  313. 

There  were  two  developjmental 
studies  in  mice  and  one  reproductive 
study  in  rats  dted  in  the  proposed  rule 
which  showed  effects  on  the  fetal 
development  whether  sodium  nitrite 
was  administered  during  gestation  or 
lactation.  The  doses  used  in  the  studies 
with  mice,  30  and  80  mg/kg/day. 
respectively,  are  not  abnormally  high  for 
this  type  of  study;  the  dose  range 
reported  for  the  rat  reproductive  study, 
26  to  256  mg/kg/day  is  also  not 
abnormally  high.  The  results  from  all 
three  studies  indicate  that  sodium 
m'trite  induces  developmental  effects  in 
animals  and  are  suffident  to  make  a 
determination  that  the  chemical  is  a 
potential  health  hazard  in  man. 

EPA  reaffirms  that  there  is  suffident 
evidence  for  fisting  sodium  nitrite  on 
the  EPCRA  section  313  list  pursuant  to 
section  313(d)(2)(B)  based  cm  the 
chronic  hematological  and 
developmental  toxicity  data  for  this 
chemical.  Therefore.  EPA  is  finalizing 
the  addition  of  sodium  nitrite  on  the 
EPCRA  section  313  Hst. 
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50.  Triallate.  Monsanto  contends  that 
the  hepatic  health  effects  listed  in  the 
proposed  rule  for  triallate  are  trivial 
effects  that  do  not  provide  sufficient 
evidence  that  triallate  causes  hepatic 
toxicity.  In  addition,  Monsanto  claims 
that  pregnant  rats  exhibited  abnormal 
behavioral  signs  at  90  but  not  at  30  mg/ 
kg/day. 

Although  the  Agency  agrees  that  there 
is  not  sufficient  evidence  for 
hepatotoxic  potential  of  triallate,  the 
Agency  does  not  concur  with  the 
commenter  that  "pregnant  rats  exhibited 
abnormal  behavioral  signs  at  90  but  not 
at  30  mg/kg/day."  Head  bobbing  and 
circling,  clear  signs  of  neurotoxicity, 
were  observed  in  pregnant  females  at  30 
mg/kg/day.  Males  and  non-pregnant 
females  did  not  exhibit  these  clinical 
signs.  These  data  suggest  that  pregnant 
rats  are  more  susceptible  to  the 
neuirologic  potentid  of  triallate  than  the 
general  population. 

The  commenter  noted  the  existence  of 
a  subchronic  neurotoxicity  study  in  rats 
and  indicated  that  this  study  provides  a 
better  estimation  of  the  neurotoxic 
potential  of  triallate  than  the  2- 
generation  reproduction  study. 

The  Agency  agrees  that  the 
subchronic  neurotoxicity  study  in  rats 
(Ref.  10)  provides  a  clearer  picture  of 
the  neurotoxic  potential  of  triallate.  The 
Agency  has  reviewed  this  study  and 
concludes  that  the  results  indicate  the 
neurotoxic  potential  of  triallate  and 
further  corroborates  the  findings  cited 
by  EPA  in  the  proposed  rule. 

Thus,  the  Agency  reaffirms  that  there 
is  sufficient  evidence  for  listing  triallate 
on  the  EPCRA  section  313  list  pursuant 
to  EPCRA  section  313(d)(2)(B)  based  on 
the  available  chronic  neurotoxicity  data 
for  this  chemical.  Therefore.  EPA  is 
finalizing  the  addition  of  triallate  on  the 
EPCRA  section  313  list. 

G.  Chemicals  Not  Being  Added  to 
EPCRA  Section  313 

1.  5-Chloro-2-(2,4- 
dichhrophenoxyjphenol.  Ciba-Geigy 
Corporation  and  The  Dial  Corporation 
contend  that  insufficient  evidence  is 
available  to  support  the  conclusion  that 
5-chloro-2-(2,4-dichlorophenoxy)phenol 
poses  a  risk  of  hematological  toxicity  to 
humans  based  on  handling  and  uses  of 
the  product. 

Based  on  these  comments  and  EPA's 
reanalysis  of  the  data,  the  Agency  has 
concluded  that  the  information 
presented  in  the  proposed  rule  is  not 
sufficient  to  justify  adding  5-chloro-2- 
{2.4-dichlorophenoxy)phenol  to  the 
EPCRA  section  313  list  based  upon 
potential  hiunan  hazard.  Therefore,  EPA 
is  not  finalizing  the  addition  of  this 
chemical  on  the  EPCRA  section  313  list. 


2.  Clomazone.  F^C  Corporation 
claims  that  clomazone  induces  adverse 
efiiects  only  at  high  dose  levels. 

The  Agency  agrees  with  the 
commenter.  Based  on  these  comments 
and  EPA's  reanalysis  of  the  data,  the 
Agency  has  concluded  that  the 
information  presented  in  the  proposed 
rule  is  not  sufficient  to  justify  adding 
clomazone  to  the  EPCRA  section  313  list 
based  upon  potential  human  hazard. 
Therefore.  EPA  is  not  finalizing  the 
addition  of  this  chemical  to  EPCRA 
'section  313. 

3.  Tetrasodium 
ethylenediaminetetraacetate.  Eight 
commenters  contend  that  the  proposed 
listing  for  this  chemical  was  based 
solely  on  a  single,  unreliable 
developmental  toxicity  study  which 
used  a  mixture  that  contained 
tetrasodium 

ethylenediaminetetraacetate  along  with 
several  other  chemicals. 

EPA  concedes  that  the  effects  cannot 
be  attributed  solely  to  tetrasodium 
ethylenediaminetetraacetate.  Therefore, 
the  Agency  is  not  finalizing  the  addition 
of  tetrasocfium 

ethylenediaminetetraacetate  on  the 
EPCRA  section  313  list. 

H.  Miscellaneous  Comments 

1 .  Year-to-year  comparisons  of  the 
TRI  data.  BP  America,  Texaco,  and 
American  Automobile  Manufacturers 
Association  contend  that  the  proposed 
expansion  of  the  EPCRA  section  313  list 
will  eliminate  any  consistency  with 
earlier  TRI  data  and  make  tracking 
environmental  progress  impossible. 
American  Automobile  Manufacturers 
Association^further  states  that  EPA 
needs  to  ensure  that  the  "total  TRI 
releases  and  transfers"  measurement 
system  allows  accurate  interpretation  of 
the  data,  allowing  the  public  to 
realistically  assess  progress  in  pollution 
prevention.  Also,  the  commenters  add 
that  considerable  confusion  results  in 
trying  to  explain  the  different  data  sets 
to  the  public.  Mobil  Oil  Corporation 
states  that  EPA  should  divide  the  list 
into  three  sub-groups  so  that  a  facility's 
history  can  be  tracked  on  a  more 
common  basis. 

EPA  recognizes  that  changes  in  the 
EPCRA  section  313  list  and  in  the 
reporting  requirements  have  an  effect  on 
the  characterization  of  the  TRI  data.  In 
fact,  some  change  has  occurred  for  every 
reporting  year.  In  an  attempt  to  provide 
useful  year-to-year  comparisons.  EPA 
has  presented  the  TRI  data  annually  on 
a  normalized  list  of  chemicals,  i.e..  the 
list  of  chemicals  used  for  year-to-year 
comparisons  is  the  same  for  every  year 
in  the  comparison.  EPA  further 
recognizes  the  effect  that  expansion  of 


the  EPCRA  section  313  list  will  have  on 
the  TRI  data  and  will  continue  to  work 
to  find  ways  to  make  the  data  useable 
for  cross-year  comparisons.  EPA  will 
use  the  1995  reporting  year  as  the  base 
year  for  comparisons  that  include  the 
chemicals  added  today.  Facilities 
should  still  be  able  to  track  pollution 
prevention  progress  for  those  chemicals 
previously  listed  (using  1988  as  the  base 
year)  and  have  a  new  base  year  for  the 
additional  chemicals  which  can  be  used 
to  track  future  pollution  prevention 
progress. 

2.  Public  perceptions.  Roussell  Uclaf 
Corporation.  National  Paint  and 
Coatings  Association,  Association  of 
International  Automobile 
Manufacturers,  and  /Vmerican  Frozen 
Food  Institute  oppose  the  listing  of 
these  chemicals  under  EPCRA  section 
313  because  of  the  public's 
misperception  of  the  associated  dangers. 
American  Automobile  Manufacturers 
Association  (AAMA)  states  that  since 
the  public  considers  all  chemicals  on 
the  EPCRA  section  313  list  to  be  toxic, 
any  chemical  on  the  list  is  subject  to 
adverse  scrutiny,  regardless  of  the  actual 
risks  associated  with  the  chemical. 
While  recognizing  past  efforts  by  EPA 
towards  public  education,  AAMA 
believes  that  misunderstanding  and 
misinterpretation  of  the  data  still  exists 
which  makes  it  more  critical  that  EPA 
not  expand  the  list  with  low  risk 
chemicals.  Texaco  and  AAMA  believe 
that  before  the  Agency  expands  the 
EPCRA  section  313  list,  resources 
should  be  committed  to  provide  public 
education  on  actual  risks  portrayed  by 
the  data  and  educate  the  public  on 
viable  means  of  chemical  risk  reduction 
and  chemical  management. 

The  chemicals  that  are  listed  under 
EPCRA  section  313  exhibit  a  wide  range 
of  effects  at  various  dose  levels.  W'liile 
EPA  attempts  to  communicate  the  TRI 
data  in  the  most  accurate  manner,  the 
Agency  recognizes  that  there  exists  the 
perception  that  the  TRI  data  may 
sometimes  be  mischaracterized,  but  that 
does  not  justify  not  adding  a  chemical 
for  which  the  statutory  criteria  are 
clearly  met.  EPA  agrees  that  the  better 
approach  to  such  a  problem  is 
improving  public  information  on  the 
chemical,  which,  combined  wdth  the 
release,  transfer,  and  waste  management 
data  will  enable  the  public  to  participate 
in  informed  environmental  decision- 
making. EPA  continues  to  attempt  to 
provide  the  public  with  means  for 
interpreting  the  TRI  data. 

3.  Persistent  bioaccumulative 
chemicals.  In  the  proposed  rule,  EPA 
requested  comment  on  whether 
chemicals  that  are  manufactured  in 
trace  amounts  in  waste  streams,  are 
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highly  toxic  at  very  low  dose  levels  and 
have  physical,  chemical,  or  biological 
properties  that  make  the  chemicals 
persist  for  extended  periods  in  the    ' 
environment,  and  bioaccimivulate 
through  the  food  chain  should  be  listed 
on  the  EPCRA  section  313  list  (January 
12, 1994,  59  FR  1791).  EPA  noted  that 
persistent  bioaccumulative  toxic 
chemicals,  such  as  dioxins,  are  of 
particular  concern  in  ecosystems  such 
as  the  Great  Lakes  Basin  due  to  the  long 
retention  time  of  the  individual  lakes 
and  the  cycling  of  the  chemical  from 
one  component  of  the  ecosystem  to 
anoth«-.  EPA  also  requested  comment 
on  the  following:  If  EPA  were  to  add 
this  type  of  chemical  to  EPCRA  section 
313,  what  modifications  to  EPCRA 
section  313,  such  as  lowering  the 
reporting  thresholds  and  modifying  the 
de  minimis  Ln  mixture  exemption  (40 
CFR  372.38),  would  be  required  to 
ensure  that  release  and  transfer 
information  would  be  collected?  In 
addition  to  two  comments  opposed  to 
the  addition  of  this  type  of  chemical. 
EPA  received  35  comments  supporting 
the  addition  of  toxic  persistent 
bioaccumulative  chemicals.  The 
majority  of  these  commenters  also 
supported  lowering  the  reporting 
thresholds  for  this  type  of  chemical. 

Monsanto  and  Dow  Chemical 
Company  object  to  the  addition  of 
persistent  bioaccumulative  chemicals 
that  are  produced  in  quantities  less  than 
the  EPCTRA  section  313  reporting 
thresholds.  The  commenters  state  that 
many  of  the  persistent,  bioaccumulative 
toxic  compounds  which  are  of  concern 
are  no  longer  manufactured  in  the 
United  States,  and  are  merely  present  in 
the  environment  due  to  historical 
activities  and  not  current  activities. 

EPA  disagrees  with  this  contention. 
EPA's  request  for  comment  focused  on 
chemicals  that  are  generated  in  small 
quantities.  This  is  not  limited  to 
chemicals  produced  as  a  product,  but 
includes  chemicals  that  are  generated  in 
waste  streams.  Many  persistent, 
bioaccumulative  toxic  chemicals  are 
produced  in  waste  streams.  Further, 
EPCRA  section  313  requires  the 
reporting  of  chemicals  manufactured  in 
waste  streams  if  the  quantity  produced 
exceeds  the  appropriate  reporting 
threshold. 

Monsanto  further  claims  that  "the 
amoxmts  of  these  particularly  dangerous 
substances  coming  from  industrial 
facilities  are  so  small  that  they  can  have 
no  measurable  impact  on  health  or  the 
environment." 

EPA  disagrees  that  releases  of  these 
chemicals  are  so  low  that  they  will  not 
have  an  adverse  effect  upon  human 
heahh  or  the  enviraniDent  The 
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persistent  bioacciunulative  aspects  of 
these  toxic  chemicals  are  such  that  even 
very  small  quantities  released  can 
reasonabfy  be  anticipated  to  cause 
adverse  eflects  upon  human  health  and 
the  environment 

Monsanto  also  states  that  the  concept 
of  different  reporting  thresholds 
suggests  that  this  threshold  would  be 
proportional  to  the  relative  hazard. 
Thresholds  for  practically  non-toxic 
chemicals  may  be  very  hi^  using  this 
concept. 

EPA  requested  comment  on  lowering 
the  thresholds  for  these  chemicals  not 
so  that  the  reporting  thresholds  for 
chemicals  listed  on  the  EPCRA  section 
313  list  would  be  proportional  to  the 
relative  hazard  of  the  chemicals.  Rather, 
EPA  requested  comment  on  lowering 
the  thTEshold  for  persistent 
bioaccumulative  chemicals  because 
even  minimal  releases  of  these 
chemicals  may  result  in  elevated 
concentrations  in  the  envirorunent  or  in 
an  organism  that  can  reasonably  be 
anticipated  to  result  in  significant 
adverse  effects.  This  reflects  the 
increased  likelihood  that  there  will  be 
exposiu^  to  a  chemical  that  persists  due 
to  its  longer  residence  time  in  the 
environment.  Repeated  minimal 
releases  of  a  persistent  chemical  may 
result  in  elevated  concentrations  in  the 
environment.  For  a  chemical  that 
bioaccumulates,  even  low  levels  of  the 
chemical  in  the  environment  may  result 
in  increased  concentrations  in  an 
organism.  Thus,  lower  thresholds  for 
these  substances  would  be  considered 
due  to  the  persistent  and 
bioaccumulative  nature  of  the 
substances,  rather  than  the  direct 
hazard. 

In  its  next  action  to  add  chemicals  to 
the  EPCRA  section  313  list,  the  Agency 
intends  to  consider  the  addition  of 
chemicals  that  are  persistent  and 
bioaccumulate.  EPA  also  intends  to 
consider  lowering  the  reporting 
thresholds  for  these  additional 
chemicals  and  those  chemicals  that  are 
persistent  and  bioaccumulate  that  are 
now  on  the  EPCRA  section  313  list. 
Accordingly,  comments  received  in 
response  to  EPA's  request  for  comment 
on  the  potential  addition  of  persistent 
bioaccumulators  will  be  addressed  in 
the  future  rulemaking  if  these  chemicals 
are  proposed  for  addition. 

4.  Aaditional  chemicals.  The 
Wisconsin  Department  of  Natural 
Resources  states  that  the  EPCRA  section 
313  chemical  list  should  be  expanded  to 
include  the  six  chemicals  listed  in 
section  1 1 2(b)  of  the  C^IA  not  currently 
included  cm  the  EPCRA  section  313  Hat 
or  as  part  of  the  Jaauaa^  12, 1994 
proposaL 


EPA  has  reviewed  all  of  the  chemicals 
fisted  under  section  112(b)  of  the  Q\A 
not  currently  on  the  EPt^RA  section  313 
Kst  and  has  determined  that  the 
remaining  chemicals  either  do  not  meet 
the  current  fisting  criteria  or  no  reports 
woxild  be  received  since  their 
production  volumes  are  below  reporting 
thresholds. 

5.  Hormone  mimics.  The  National 
Wildfife  Federation  recommends  that 
EPA  add  to  the  section  313  fist  all 
chemicals  with  estrogenic  or  other 
hormone-mimicking  qualities,  and  the 
reporting  thresholds  and  de  minimis 
exemption  for  mixtures  efiminated  for 
these  chemicals. 

EPA  agrees  that  the  deleterious  effects 
of  hormone  mimicking  chemicals  may 
warrant  their  future  review  for  fisting  on 
the  EPCRA  section  313  list.  Although 
the  effects  of  these  chemicals  are 
difficult  to  predict,  and  it  is  often 
impossible  to  establish  a  clear  cause/ 
effect  relationship,  still  it  is  clear  from 
the  available  evidence  that  these 
chemicals  warrant  consideration.  Wide 
scale  changes  in  wildfife  and  human 
populations  have  been  noted  by  some 
researchers.  Population  decreasf~5  and 
reproductive  effects  have  been  hnked  to 
these  chfflnicals  in  a  number  of  wildfife 
species,  including  but  not  limited  to 
bears,  Florida  panthers,  songbirds,  and 
bald  eagles,  to  fist  just  a  few.  Possibly 
of  greater  cwicem  are  the  effects  of  these 
chemicals  in  humans.  In  addition  to  the 
carcinogenic  potential  of  many  of  these 
chemicals,  effects  on  fertility,  immune 
system  damages,  and  many  childhood 
problems  have  been  attributed  to 
hOTTOone-mimics.  A  number  of  the 
chemicals  with  widespread  distribution 
in  the  environment  reported  to  have 
reproductive  and  endocrine-disrupting 
effects  (Ref  1)  are  either  ah^ady  on  the 
EPCRA  section  313  fist,  or  are  being 
added  as  a  result  of  this  action.  EPA 
may  consider  reviewring  the  remaining 
chemicals  on  this  fist  as  part  of  a  future 
action. 

As  to  removing  the  reporting 
thresholds  and  de  minimis  exemption 
for  the  hormone-mimicking  chemicals 
abeady  on  the  section  313  fist,  these 
possibilities  wifi  be  examined  at  the 
time  that  modifying  the  reporting 
thresholds  and  de  minimis  exemption 
for  persistent  and  bioaccumulative 
chemicals  is  addressed.  As  many  of  the 
hormone  mimicking  chemicals  are  also 
either  persistent  or  bioaccumulative 
they  could  be  included  as  part  of  such 
a  review. 

/.  Comment  on  EPA 's  Regulaiory  Impact 
AssessmeM 

Comments  that  are  spedfic  to 
individual  chemicals  or  chemica) 
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categories  are  addressed  in  the  Response 
to  Comments  Document  (Ref.  14). 

Many  conunenters  state  that  EPA's 
Regulatory  Impact  Analysis  (RIA)  failed 
to  meet  the  requirements  of  Executive 
Order  12866,  which  mandates 
regulatory  planning  and  review.  The 
commenters  state  that:  (1)  The  RIA  for 
the  proposed  rule  did  not  analyze  any 
alternatives  other  than  adding  the  313 
chemicals  and  chemical  categories  to 
the  EPCRA  section  313  list.  (2)  that  it 
excluded  the  economic  effects  due  to 
complying  with  state,  local  and  other 
federal  requirements  that  are  triggered 
when  a  chemical  is  listed  under  EPCRA 
section  313.  and  (3)  that  it  did  not 
analyze  the  benefits  of  the  rule.  Many 
commenters  also  contend  that  small 
business  impacts  were  understated  in 
the  RIA.  and  that  the  time  required  for 
compliance  is  higher  than  estimated  in 
the  RIA.  These  comments  and  the 
Agency's  responses  are  discussed 
below. 

1 .  Alternatives.  The  commenters 
believe  that  the  RIA  should  have 
included  alternatives  to  adding  all  of  the 
proposed  chemicals  and  chemical 
categories  to  the  EPCRA  section  313  list. 
In  response  to  these  comments,  EPA  has 
revised  the  RIA  to  include  a  variety  of 
alternatives,  such  as  adding  the  CAA 
criteria  air  pollutants,  not  adding 
chemicals  regulated  under  FIFRA,  not 
adding  the  water  dissociable  nitrate 
compounds  category,  and  adding  the 
proposed  chemicals  in  conjunction  with 
an  alternate  reporting  threshold  for 
facilities  with  low-levels  of  TRI 
chemicals  in  wastes.  The  commenters 
requested  that  EPA  present  the  costs  for 
adding  each  individual  chemical.  EPA 
carmot  provide  the  costs  on  an 
individual  chemical  basis  because  the 
estimates  for  most  of  the  chemicals  were 
derived  from  confidential  business 
information.  Displaying  the  costs  for 
each  chemical  could  disclose  this 
confidential  information. 

2.  Linked  requirements.  Numerous 
commenters  state  that  the  RIA  excludes 
the  costs  of  compliance  with  state,  local 
and  other  federal  requirements  that  are 
triggered  when  a  chemical  is  listed 
under  EPCRA  section  313.  The  linked 
requirements  that  the  commenters  raise 
include  state  taxes  and  fees,  state 
pollution  prevention  planning 
requirements,  special  requirements  for 
certain  National  Pollutant  Discharge 
Elimination  System  (NPDES)  storm 
water  permits,  and  requirements  for 
federal  facilities  under  Efxecutive  Order 
12856.  EPA  has  revised  the  RIA  to 
discuss  state  and  federal  requirements 
that  are  linked  to  reporting  under 
EPCRA  section  313.  However.  EPA  has 
not  quantified  the  costs  of  such 


requirements.  In  some  cases,  this  is 
because  there  is  insufficient  data  to 
make  a  reasonable  estimate.  In  other 
cases,  EPA  does  not  believe  that  the 
requirements  represent  a  social  cost. 
The  requirements  that  may  be  linked  to 
listing  under  EPCRA  section  313  are 
discussed  below. 

a.  State  fees.  Thirteen  states  place  a 
tax  or  fee  on  facilities  filing  TRI  Form 
R  reports.  These  states  are  Colorado, 
Florida,  Iowa,  Kansas,  Maine, 
Massachusetts,  Minnesota,  Mississippi, 
Nevada,  Ohio,  Pennsylvania,  South 
Dakota,  and  Texas.  Many  commenters 
estimate  that  the  costs  resulting  from 
state  fees  and  taxes  linked  to  EPCRA 
section  313  reporting  are  up  to  50 
percent  of  the  direct  cost  of  filing  the 
forms,  and  state  that  any  tax  is  likely  to 
induce  a  reduction  in  economic  welfare. 
EPA  has  revised  the  RIA  to  discuss  state 
fees  and  taxes  that  are  linked  to 
reporting  under  EPCRA  section  313. 
However,  the  taxes  and  fees  are  not 
direct  social  costs,  and  EPA  does  not 
believe  that  there  is  sufficient 
information  to  estimate  the  net  social 
costs  or  benefits  of  these  requirements. 

The  commenters  treat  state  taxes  and 
fees  on  the  EPCRA  section  313  reports 
as  costs,  but  these  are  transfer  payments 
and  not  economic  costs  to  society. 
Specifically,  the  standard  definition  of  a 
cost  in  economics  is  the  consumption  of 
a  resource  (e.g..  labor,  equipment, 
natural  resources,  etc.).  A  tax  or  fee  is 
"a  transfer  payment  from  one  party  to 
another.  While  the  fee  is  a  cost  to  the 
firm  (and/or  its  customers),  it  is  income 
to  the  state.  No  resources  are  consumed, 
except  for  transaction  costs,  so  the 
amount  of  the  fee  is  not  a  cost  to  society. 

EPA  disagrees  with  the  commenters' 
contention  that  any  tax  or  fee  is  likely 
to  induce  a  reduction  in  economic 
welfare.  EPA  believes  that  taxes  or  fees 
on  toxic  chemicals  may  resolve  a  market 
failure  and  increase  social  welfare.  The 
use  of  toxic  chemicals  often  creates  a 
negative  externality.  For  instance, 
releases  of  a  chemical  may  cause  health 
and  environmental  effects  in  the 
surrounding  community.  In  such  cases, 
it  is  likely  that  private  costs  are  below 
true  social  costs,  because  private 
markets  do  not  provide  an  adequate 
incentive  for  firms  to  internalize  these 
externalities.  In  such  cases,  taxes  may 
be  the  optimal  method  to  correct  the 
market  failure.  EPA  believes  that  if  the 
commenters  feel  that  the  fees  are  not  set 
at  the  level  that  optimizes  social 
welfare,  their  remedy  lies  with  the 
appropriate  state  agency,  and  not  EPA. 

EPA  does  not  feel  that  it  is  feasible  to 
estimate  the  size  of  the  transfer  payment 
resuhing  from  state  fees  and  taxes 
linked  to  EPCRA  section  313.  or  tlie  net 
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social  costs  or  benefits  of  these 
payments.  The  commenters  made  their 
estimates  by  applying  the  maximum 
state  fees  to  all  facilities  nation-wide. 
EPA  does  not  feel  that  such  a 
calculation  is  appropriate.  Most  states 
have  no  fees  or  taxes  linked  to  EPCRA 
section  313  reporting,  and  the  level  of 
the  fees  or  taxes  (and  how  they  are 
assessed)  is  different  in  each  of  the  rest 
of  the  states,  varying  from  $25  to 
$50,000.  Many  of  the  state  requirements 
are  not  flat  fees,  but  are  graduated 
depending  on  the  level  of  releases  that 
a  facility  reports.  An  accurate 
representation  of  the  size  of  the  transfer 
payments  would  require  estimating  the 
geographic  distribution  of  new  reports, 
and  the  level  of  releases  and  transfers 
for  each  report.  EPA  feels  that  it  is  not 
possible  to  predict  with  a  reasonable 
degree  of  accuracy  the  location  and 
level  of  releases  for  facilities  that  will 
report  on  the  chemicals  being  added  to 
the  EPCRA  section  313  list. 

Nor  is  it  feasible  to  accurately 
estimate  the  net  social  costs  or  benefits 
of  the  state  fees  and  taxes.  To  do  so 
would  require  knowing  not  only  the  size 
of  the  transfer  payments,  but  the 
damages  caused  by  the  use  and  release 
of  the  chemicals,  and  the  change  in 
behavior  that  would  result  from  the  fees 
and  taxes.  EPA  does  not  have  adequate 
information  on  the  facihties  that  would 
be  affected  by  the  rule  to  make  such 
estimates.  As  a  result,  the  RIA  has  been 
revised  to  qualitatively  discuss  state  fees 
and  taxes  linked  to  EPCRA  section  313 
reporting,  but  does  not  estimate  the  size 
of  the  resulting  transfer  payments,  or  the 
net  social  costs  or  benefits. 

b.  State  pollution  prevention 
programs.  Seven  states  (Arizona,  Maine, 
Massachusetts,  Minnesota.  Mississippi. 
New  Jersey,  and  Texas*)  mandate 
pollution  prevention  plans  from 
facilities  reporting  under  EPCRA  section 
313.  Facilities  in  these  states  that  are 
reporting  to  TRI  for  the  first  time 
because  of  the  additions  to  the  chemical 
list  will  have  to  prepare  pollution 
prevention  plans.  Although  the 
development  of  pollution  prevention 
plans  imposes  a  cost  on  facilities,  the 
RIA  did  not  analyze  the  costs  of  these 
requirements.  Many  commenters 
contend  that  there  are  significant  costs 
for  preparing  such  plans,  and  that  the 
RIA  should  have  included  these  costs. 

Quantifying  the  impacts  of  state 
pollution  prevention  requirements 
would  require  predicting  which 
facilities  reporting  for  the  additional 
chemicals  would  be  located  in  these 
seven  states.  As  stated  above,  it  is  not 
possible  to  accurately  predict  the 
geographic  location  of  new  reporters. 
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Thus,  no  costs  are  estimated  for  state 
pollution  prevention  plans  in  the  RIA. 
-  Nor  does  the  RIA  quantify  the  benefits 
derived  from  these  pollution  prevention 
plaiming  requirements.  None  of  the 
commenters  submitted  any  evidence 
comparing  the  social  benefits  of  such 
requirements  to  the  costs.  Therefore. 
EPA  has  no  information  from  which  to 
conclude  that  the  linked  requirements 
for  state  pollution  prevention  plans 
would  reduce  the  net  social  benefits  of 
adding  chemicals  to  EPCRA  section  313. 

EPA  has  not  quantitatively  estimated 
either  the  costs  of  state  pollution 
prevention  planning  requirements  or  the 
benefits  of  such  programs  in  the  RIA. 
However,  the  RIA  has  been  revised  to 
qualitatively  discuss  requirements  that 
are  finked  to  EPCRA  section  313 
reporting,  including  pollution 
prevention  plan  preparation. 

c.  NPDES  storm  water  permits.  EPA 
issued  National  Pollutant  Discharge 
Elimination  System  (NPDES)  "baseline" 
general  permits  for  storm  water 
discharges  associated  with  industrial 
activity  on  September  9, 1992  (57  FR 
41236).  EPA  subsequently  proposed  a 
multi-sector  storm  water  industrial 
permit  covering  29  industrial  sectors 
(November  19, 1993.  58  FR  61147).  The 
"baseline"  general  and  multi-sector 
general  permits  have  special  pollution 
prevention  requirements  for  certain 
EPCRA  section  313  facilities,  and  the 
"baseline"  permits  also  contain  special 
monitoring  requirements.  Many 
commenters  assert  that  the  RIA 
underestimates  the  costs  of  the  rule  by 
a  factor  of  up  to  5.6  by  not  including  the 
costs  of  NPDES  storm  water  permit 
requirements  that  are  triggered  by 
adding  chemicals  to  the  EPCRA  section 
313  fist. 
I     EPA  believes  that  the  commenters' 
estimates  are  based  on  a  cost  scenario 
that  is  not  applicable  to  the  typical 
facility  affected  by  the  proposal  to  add 
chemicals  under  EPCRA  section  313. 
There  are  four  reasons  that  the 
commenters'  estimates  are  not  generally 
appropriate.  Any  of  these  reasons  alone 
demonstrate  that  the  commenters  have 
overestimated  the  nimiber  of  facilities 
that  are  affected  and  the  the  size  of  the 
impact.  Because  there  may  also  be  a 
significant  overlap  among  the  four,  the 
commenters'  estimates  are  likely  to 
apply  to  few.  if  any.  facilities.  The 
commenters'  estimates  would  not  apply 
to  all  facilities  affected  by  the  rule,  as 
the  commenters  contend. 
'     First,  only  a  fraction  of  the  facilities 
that  would  report  under  EPCRA  section 
313  for  the  additional  chemicals  would 
be  affected  by  the  NPDES  storm  water 
permits.  A  facility  that  Submits  TRI 
Form  R  is  only  subject  to  storm  water 


permitting  requirements  if  industrial 
materials  or  activities  are  exposed  to 
storm  water,  and  if  the  facihty  is 
reporting  to  TRI  for  one  of  the  section 
313  water  priority  chemicals.  Only 
about  two  dozen  of  the  chemicals  being 
added  to  the  EPCRA  section  313  list 
qualify  as  section  313  water  priority 
chemicals,  and  thus  would  be  covered 
by  the  NPDES  requirements.  About  half 
of  these  are  pesticides,  which  would  not 
be  manufactxired  or  processed  at  many 
facihties. 

Second,  EPA  expects  the  majority  of 
facilities  to  have  existing  containment 
systems  that  meet  most  of  the 
requirements  of  the  NPDES  permits. 
Third,  many  of  the  costs  for  the  storm 
water  requirements  are  likely  to  apply  at 
the  facility  level.  In  such  cases,  facihties 
that  installed  systems  for  the  current 
EPCRA  section  313  chemicals  will  not 
face  incremental  costs  for  the  additional 
chemicals.  Fourth,  the  special 
requirements  of  the  NPDES  storm  water 
permits  are  based  on  the  coverage  of 
EPCRA  section  313  at  the  time  the 
permits  were  issued.  The  NPDES 
requirements  do  not  apply  to  chemicals 
that  are  added  to  the  EPCRA  section  313 
fist  until  the  time  of  permit  renewal 
(which  occurs  every  5  years),  and  may 
not  apply  in  subsequent  permits, 
depending  on  the  Agency's  decisions  at 
the  time  those  permits  are  issued. 

In  addition,  the  commenters  based 
their  estimates  solely  on  the  upper 
bound  of  EPA's  estimates  for  the  NPDES 
permits,  and  have  ignored  the  mix  of 
low-cost  and  high-cost  facilities  that  is 
likely  to  exist.  EPA  believes  that  the 
commenters'  estimate  is  a  hypothetical 
"worst-case"  scenario  that  does  not 
apply  to  the  typical  facility  and  may  not 
apply  to  any  facilities.  EPA  believes  that 
the  costs  of  the  storm  water 
requirements  for  the  proposed 
chemicals  will  be  relatively  minor. 
Again,  EPA  has  revised  the  RIA  to 
qualitatively  discuss  the  linkage 
between  EPCRA  section  313  reporting 
and  the  NPDES  storm  water,  but  it  has 
not  made  any  quantitative  estimates  of 
these  costs. 

d.  Executive  order  12856.  Executive 
Order  12856,  signed  by  the  President  in 
August  1993,  extends  the  coverage  of 
EPCRA  to  federal  faciUties.  In  addition, 
section  3-303(a)  of  the  Executive  Order 
states  that  "Each  federal  agencv  shall 
estabfish  a  plan  and  goals  for 
efiminating  or  reducing  the  unnecessary 
acquisition  by  that  agency  of  products  " 
containing  extremely  hazardous 
substances  or  toxic  chemicals" 
(emphasis  added).  The  Executive  Order 
defines  "toxic  chemical"  as  a  substance 
on  the  list  described  in  section  313  of 
EPCRA.  Many  commenters  contend  that 


the  cost  to  the  federal  government  and 
the  private  sector  of  complying  with 
Executive  Order  12856  for  "the  chemicals 
being  added  to  EPCRA  section  313  will 
be  $1.5  bilhon  per  year. 

EPA  does  not  believe  that  the  effects 
of  Executive  Order  12856  should  have  a 
bearing  on  the  decision-making 
regarding  the  addition  of  toxic 
chemicals  to  EPCRA  section  313.  EPA 
befieves  that  following  the  commenters 
line  of  reasoning  would  discourage  the 
federal  government  from  ever  making 
any  changes  in  procurement,  for 
whatever  reason,  because  doing  so 
might  have  an  impact  on  a  suppUer. 
Furthermore,  EPA  befieves  that  there  is 
insufficient  data  to  make  any  estimate  of 
the  effects  of  the  Executive  Order,  and 
that  the  resources  required  to  make  such 
an  estimate  would  exceed  the  value  of 
the  information. 

EPA  notes  that  section  3-303(a)  of  the 
Executive  Order  does  not  require  the 
elimination  of  toxic  chemicals  in  federal 
procurement.  If  the  performance 
characteristics  of  a  toxic  chemical  or 
product  containing  a  toxic  chemical  are 
critical  in  the  required  tasks,  federal 
agencies  may  continue  to  purchase  it. 
Each  federal  agency  must  make  its  own 
determination  whether  a  particular  toxic 
chemical  is  necessary  in  a  particular 
use. 

The  Executive  Order  requires  that 
federal  agencies  eliminate  or  reduce  the 
unnecessary  procurement  of  extremely 
hazardous  substances  or  toxic 
chemicals.  None  of  the  commenters 
identify  which  toxic  chemicals  are  being 
unnecessarily  purchased  by  the  federal 
government,  and  which  federal  agencies 
are  making  these  unnecessary 
purchases.  Without  such  information. 
EPA  camiot  verify  the  commenters' 
claim  that  the  addition  of  chemicals  to 
EPCRA  section  313  will  create 
significant  impacts  as  a  result  of  the 
Executive  Order.  If  these  chemicals  are 
not  being  purchased  by  the  federal 
government,  or  are  not  being  purchased 
unnecessarily,  there  will  not  be  an 
impact. 

The  commenters'  estimate  of  $1.5 
billion  in  costs  is  based  solely  on  a 
series  of  assumptions,  which  are  not 
supported  by  data.  EPA  does  not  believe 
that  the  commenter's  analysis  was  based 
on  a  careful  analysis  of  any  factual 
information.  EPA  has  no  data  with 
which  to  replace  these  assumptions. 
Given  EPA's  belief  that  effect  of  the 
Executive  Order  should  not  have  a 
bearing  on  the  rulemaking  (as  well  as 
the  limitations  of  the  Executive  Order, 
the  small  amount  of  procurement  that 
would  be  affected,  and  the  abifity  of 
producers  to  sell  to  private  sector  clients 
or  manufacture  substitutes),  EPA  does 
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not  believe  that  there  is  a  need  to 
develop  any  data  on  these  factors. 

The  Executive  Order  states  that  "the 
environmental,  energy  and  economic 
benefits  of  energy  and  water  use 
reductions  are  ver\  significant,"  and 
that  "the  federal  government  has  the 
opportunity  to  reaUze  significant 
economic  as  well  as  environmental 
benefits  of  pollution  prevention."  The 
Executive  Order  provided  a  mandate  for 
the  federal  government  to  reduce  its 
unnecessary  use  of  toxic  chemicals.  EPA 
believes  that  the  proposal  to  add 
chemicals  to  the  section  313  list 
complements  this  mandate. 
Furthermore,  EPA  hopes  that  federal 
agencies  will  comply  with  the  spirit  of 
the  Order.- and  reduce  their  unnecessary 
use  of  toxic  and  hazardous  chemicals, 
whether  or  not  these  chemicals  are 
listed  on  the  EPCRA  section  313  list. 
EPA  believes  that,  by  definition,  the 
social  benefits  cannot  exceed  the  social 
costs  for  an  vumecessary  toxic  chemical, 
and  social  welfare  can  be  improved  by 
switching  to  a  substitute  product. 
Therefore,  EPA  beUeves  that  any  actions 
federal  agencies  take  to  meet  their 
obligations  under  Executive  Order 
12856  will  have  a  positive  net  benefit. 
3.  Benefits.  Many  commenters  assert 
that  the  RIA  did  not  show  any  benefits 
to  addlng'chemicals  to  the  EPCRA 
section  313  fist  of  chemicals.  Thq 
commenters  appear  to  have  made  these 
statements  because  EPA  did  not  make  a 
quantitative  estimate  of  the  benefits 
associated  with  the  rule. 

There  are  two  types  of  benefits 
associated  with  EPCRA  section  313.  The 
first  type  of  benefit  is  due  to 
improvements  in  imderstanding, 
awareness,  and  decision-making  related 
to  the  provision  and  distribution  of 
information.  The  second  type  of  benefits 
derive  from  changes  in  behavior  that 
result  fit>m  the  information  reported  to 
TRI.  These  benefits  include  reduced 
environmental  and  health  risks,  and 
reduced  treatment  and  disposal  costs: 
These  changes  in  behavior  come  at  some 
cost  to  society.  Because  the  current  state 
of  knowledge  about  the  economics  of 
information  is  not  highly  developed. 
EPA  has  not  attempted  to  quantify  the 
pure  information  benefits  of  adding 
chemicals  to  the  EPCRA  section  313  list. 
Because  of  the  inherent  uncertainty  in 
the  chain  of  events,  EPA  has  also  not 
attempted  to  quantify  the  benefits  or  the 
costs  of  the  changes  in  behavior  that 
result  from  the  information.  EPA  does 
not  believe  that  there  are  adequate 
methodologies  to  make  reasonable 
quantitative  estimates  of  either  type  of 
benefits.  However.  EPA  beUeves  that  its 
qualitative  discussion  of  the  effects  of 
the  current  TRI  program  show  that  such 
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benefits  do  exist.  The  information  on 

the  additional  chemicals  is  expected  to 
improve  scientific  understanding  of  the 
environment  and  health  risks,  foster 
greater  community  awareness  of 
industrial  activities,  and  allow  Federal, 
state,  and  local  authorities  to  make 
better  informed  decisions  on  acceptable 
levels  of  toxic  chemicals  in 
communities. 

Instead,  EPA  has  drawn  its 
conclusions  about  the  net  benefits  of 
adding  chemicals  to  EPCRA  section  313 
by  inference.  In  enacting  EPCRA  and  the 
PPA,  Congress  implicitly  determined 
that  the  net  benefits  of  reporting  was 
positive  for  the  original  list  of  320 
chemicals  and  categories.  EPA's 
interpretation  of  the  statutory  toxicity 
criteria  is  more  stringent  than  Congress' 
original  determination  because  EPA  has 
deleted  12  chemicals  bom  the  original 
list  of  320  chemicals  and  categories 
developed  by  Congress.  EPA  believes 
that  all  of  the  chemicals  being  finalized 
meet  the  statutory  toxicity  criteria  of 
section  313.  and  are  at  least  as  toxic  as 
some  of  the  diemicals  for  which 
Congress  believed  there  were  net 
benefits  due  to  reporting.  Thus,  by 
inference,  the  net  benefits  of  reporting 
for  the  chemicals  added  in  this 
rulemaking  should  be  positive  as  well. 

EPA  believes  that  the  experience  of 
the  past  5  years  shows  that  reporting 
under  EPCRA  section  313  has  produced 
real  gains  in  imderstanding  about 
exposure  to  toxic  chemicals.  EPA  sees 
no  reason  why  the  information  on  the 
additional  chemicals  will  provide  less 
understanding  than  the  currently 
reported  chemicals  have  provided. 

4.  Small  business.  Under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
sections  601  -  612),  agencies  must 
prepare  an  analysis  of  small  business 
impacts  for  proposed  rules.  Many 
commenters  contend  that  small  business 
impacts  were  understated  in  the  RIA, 
and  they  question  EPA's  conclusion  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  believes  that  the 
commenters  have  significantly 
overestimated  the  costs  of  the  rule,  and 
that  the  commenters"  estimates  of  small 
business  impacts  are  not  vahd.  EPA  has 
provided  additional  analysis  in  the  RIA 
for  the  final  rule  that  demonstrates  that 
the  rule  will  not  have  significant  cost 
impacts  on  small  entities. 

EPA  beUeves  that,  whether  or  not  the 
proposed  rule  would  have  had 
significant  cost  impacts  on  small 
entities,  the  Agency  has  subsequently 
met  its  obligations  imder  the  Regulatory 
Flexibility  Act  Where  a  propos^  rule 
would  have  significant  impacts  on  small 
entities,  the  Act  requires  EPA  to  identify 


and  consider  (but  not  necessarily  adopt) 
alternatives  that  minimize  the  impact  on 
these  entities,  while  accomplishing  the 
stated  objectives  of  the  applicable 
statute. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  finalizing  a  rule 
estabUshing  an  alternate  threshold  for 
low-levels  of  TRI  chemicals  in  waste 
that  would  othenvise  meet  the  reporting 
requirements  under  EPCRA  section  313. 
Such  facilities  can  submit  an  annual 
certification  statement  in  Ueu  of  a  TRI 
Form  R.  EPA  estimates  that  facilities 
will  require  an  average  of  34  hours  to 
comply  with  the  requirements  for  a 
certification  statement,  compared  to  53 
hours  for  a  TRI  Form  R.  TTie  alternate 
reporting  threshold  will  apply  to  the 
chemicals  being  added  under  EPCRA 
section  313  by  this  rule  as  well  as 
chemicals  ciurently  Usted  under  EPCRA 
section  313. 

EPA's  guidelines  for  implementing 
the  Regulatory  Flexibility  Act  state  that 
"The  alternatives  considered  for  the 
purpose  of  fulfilling  the  Act's 
requirements  need  not  he  restricted  in 
applicability  to  small  entities. 
Regulatory  alternatives  that  prove  to  be 
more  cost-effective  for  small  entities 
often  will  be  more  cost-effective  for 
larger  entities  as  well.  For  example, 
alternatives  that  place  lesser  burden  on 
facihties  with  lower  emission  levels, 
lower  production  levels,  etc.,  should  be 
analyzed  in  coniunction  with  fulfilling 
the  Act's  requirements  even  though 
such  alternatives  may  not  ease  the 
burden  on  all  (or  even  most)  small 
entities  and  may  benefit  large  entities  as 
well  as  small  ones." 

Because  EPA  has  considered,  and 
adopted,  an  alternative  that  places  lesser 
burden  on  facilities  with  lower  emission 
levels,  EPA  beUeves  that  it  has  met  the 
requirements  of  the  Regulatory 
FlexibiUty  Act.  The  alternate  threshold 
wiU  provide  significant  reUef  for  small 
businesses  that  will  report  for  the 
proposed  chemicals,  which  is  the  intent 
of  the  Act. 

5.  Reporting  burden.  Many 
commenters  report  that  the  time 
required  for  compUance  with  EPCRA 
section  313  is  higher  than  that  estimated 
in  the  RIA.  Commenters  estimates  of  the 
time  required  to  prepare  a  TRI  Form  R 
and  perform  the  necessary 
recordkeeping  vary  from  91  to  2,000 
hours,  compared  with  EPA's  estimate  of 
53  hours. 

The  unit  time  estimates  used  by  EPA 
are  average  values.  EPA  recognizes  that 
large  multi-divisional,  multi- 
departmental  faciUties  may  require 
more  than  the  average  time  to  comply. 
As  with  any  average,  some  faciUties  will 
be  above  the  average  and  others  will  be 


below  it.  However,  there  are  many  other 
faciUties  subject  to  the  rule  that  are  not 
large,  multi-divisional  or  multi- 
departmental.  These  facilities  will 
typically  have  a  simpler  compUance 
process. 

The  variability  among  faciUties  is 
evident  in  comments  on  the  rule 
submitted  by  a  large  chemical 
manufacturing  company,  that  provided 
estimates  showing  that  it  spends  an 
average  of  28  hours  for  each  TRI  Form 
R  that  is  submitted  to  compile 
information,  perform  calculations, 
prepare  the  TRI  Form  R  and  maintain 
records.  This  includes  the  time  spent  on 
compUance  determination  for  chemicals 
that  are  below  threshold  levels.  This  is 
less  than  EPA's  estimate  of  53  hours  for 
the  same  activities. 

While  some  of  the  commenters  may 
require  more  time  than  average  to 
comply  with  the  nile,  other  companies 
require  less  time  than  average.  EPA 
believes  that  its  time  estimates  are  a 
reasonable  average  for  the 
manufacturing  sector  as  a  whole. 

V.  Rulemaking  Record 

The  record  supporting  this  final  rule 
is  contained  in  the  docket  number 
OPPTS-400082B.  All  documents, 
including  an  index  of  the  docket,  are 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NdC),  also  known 
as  the  TSCA  PubUc  Document  Office, 
bom  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  hoUdays.  TSCA 
NQC  is  located  at  EPA  Headquarters, 
Rm.  NE-B607, 401  M  St..  SW., 
Washington,  DC  20460. 
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Vn.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  as 
"significant"  those  regulatory  actions 
likely  to  lead  to  a  rule  (1)  Having  an 
annual  effect  on  the  economy  of  $100 
milUon  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materiaUy  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

EPA  has  prepared  a  Regulatory  Impact 
Analysis  (RIA)  in  conjunction  with  this 
rulemaking.  A  copy  of  this  document 
(titled  "Regulatory  Impact  Analysis  of 
the  Final  Rule  to  Add  Various 
Chemicals  and  Chemical  Categories  to 
die  EPCRA  Section  313  List  of  Toxic 
Chemicals")  is  available  in  the  TSCA 
NQC  (See  Unit  V.  of  this  preamble),  for 
review  and  copying. 

EPA  has  estimated  that  the  total  costs 
to  industry  of  adding  the  new  chemicals 
to  the  EPCRA  section  313  Ust  is 
approximately  $99  milUon  in  the  first 
year  and  $49  milUon  each  year 
thereafter.  Costs  to  EPA  are 
approximately  $1  million  per  year. 


Table  2.-Summary  of  Cost  Comparison  Between  Proposed  and  Final  Rule 


NuTnt)er  of  chemicals  and  chemical 
categories 

Number  of  new  facilities 

Total  numtjer  of  facilities 

Number  of  TRI  Form  Rs  submitted 

Number  of  annual  certifications  submit- 
ted 

First  year  industry  costs 


Proposed  Rule 

Final  Rule 

Final  Rule  with  Alternate 
Threshold 

313 

286' 

286 

2,404 
7.049 
28.196 
0 

1,225 
3,509 
14,036 
0 

1.225 
3,509 
10.548 
3.488 

$160.4  mHlion 

$99miUion 

$92.8mtllion 
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Table  2.-Summary  of  Cost  Comparison  Between  Proposed  and  Final  Rule— Continued 


Subsequent  year  industry  costs 
EPA  Costs 


Proposed  Rule 


$88.5  militon 
$2.1  million 


Final  Rule 


$4&8  minion 
$1.1  million 


Final  Rule  witti  Altemate 
Threshold 


$44.3  milion 
$0.9  million 


Source-RIA.  The  results  for  the  altemate 
threshold  are  based  on  a  500  pound  level  of 
total  waste. 

■This  includes  39  chemicals  as  part  of  two 
delineated  categories. 

The  costs  for  the  final  rule  are 
diHierent  firom  the  costs  for  the  proposed 
rule,  as  shown  in  Table  2.  There  are  two 
reasons  for  this  change.  First,  the 
number  of  chemicals  and  chemical 
categories  added  has  decreased  firom 
313  to  286.  which  reduced  the  number 
of  reports  that  would  be  submitted. 
Second,  the  number  of  reports  estimated 
for  one  chemical,  water  dissociable 
nitrate  compounds  (reportable  only 
when  in  aqueous  solution),  was 
increased  from  2,146  to  3,066  to  account 
for  facilities  that  create  water 
dissociable  nitrate  compotmds  in 
aqueous  solution  through  on-site 
biological  treatment  of  wastewater. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  finalizing  a  rule 
establishing  an  altemate  threshold  for 
facilities  tvith  low  amounts  of  a  listed 
toxic  chemical  in  waste  (see  Unit  IL  of 
this  preamble).  Qualifying  facilities 
would  be  eligible  to  submit  an  annual 
certification  statement  instead  of  a  TRl 
Form  R.  Because  the  time  required  for 
the  altemate  threshold  is  less  than  the 
time  required  for  a  TRI  Form  R.  the  cost 
of  compliance  with  this  mle  will  be 
lowered  as  a  result  The  effect  of  the 
altemate  threshold  on  the  chemicals 
being  added  by  this  rule  is 
demonstrated  in  Table  2.  Further 
information  on  the  effect  of  the  altemate 
threshold  is  presented  elsewhere  in  this 
issue  of  the  Federal  Register. 

The  costs  described  in  Table  2 
represent  only  those  actions  that  are 
required  by  this  rule.  There  are  other 
requirements  that  are  linked  to  reporting 
under  EPCRA  section  313.  but  which 
are  not  required  by  this  rule.  There  are 
13  states  that  place  a  fee  or  tax  on 
facilities  that  file  a  TRI  Form  R  or  report 
to  EPA  under  EPCRA  section  313,  and 
7  states  that  mandate  pollution 
prevention  plans  from  such  facilities. 
EPA  has  also  created  special 
requirements  for  certain  facilities  with 
NPDES  storm  water  permits  that  report 
under  EPCRA  section  313. 

Adding  chemicals  and  chemical 
categories  to  the  EPCRA  section  313  list 
may  cause  some  facilities  to  incur 
additional  costs  through  these  linked 


requirements.  These  costs  have  not  been 
monetized,  but  they  should  not  be 
significant.  The  linked  fees  and  taxes 
are  transfers,  and  not  social  costs,  and 
many  of  the  reporting  facilities  will  not 
be  located  in  the  13  states  with  fees  and 
taxes.  Also,  the  NPDES  and  pollution 
prevention  planning  requirements  are 
most  likely  to  create  costs  for  facilities 
that  are  new  reporters.  There  will  be 
approximately  1.225  new  reporters  as  a 
result  of  this  rule,  although  not  all  of 
these  will  be  subject  to  the  NPDES 
requirements,  or  be  located  in  states 
with  pollution  prevention  planning 
requirements.  The  linkage  to  the  NPDES 
requirements  is  limited  to  about  two 
dozen  of  the  new  chemicals,  not  all  286 
chemicals  and  chemical  cat^ories  being 
added. 

The  market  failure  that  this  mle  is 
intended  to  correct  is  the  externality 
created  by  the  lade  of  information 
available  to  citizens  about  the  releases 
and  transfers  of  toxic  chemicals  in  their 
communities.  Taking  no  action  would 
allow  this  extemality  (and  the  resultant 
social  costs)  to  continue.  It  is  expected 
that  this  rulemaking  wrill  generate 
benefits  by  providing  citizens  with 
access  to  information  that  otherwise 
would  not  be  available  to  them.  The 
benefits  of  the  rule  itself  are  limited  to 
improvements  in  understanding, 
awareness  and  decision-making  related 
to  the  provision  and  distribution  of 
information. 

EPA  believes  that  the  miemaking  can 
reasonably  be  anticipated  to  indirectly 
yield  health  and  environmental  benefits 
by  leading  to  reductions  in  the  releases 
and  transfers  of  toxic  chemicals.  These 
changes  in  behavior  come  at  some  cost 
to  industry.  The  net  benefits  of  the 
follow-on  activities  are  the  difference 
between  the  benefits  of  decreased 
chemical  releases  and  transfers,  and  the 
costs  of  the  actions  needed  to  achieve 
them.  As  noted  above,  EPA  has  not 
quantified  the  benefits  of  this  mle  or  the 
follow-on  activities. 

This  action  was  submitted  to  0MB  for 
review,  as  requiied  by  Executive  Order 
12866,  and  any  comments  or  changes 
made  in  response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  EPA 
investigated  the  potential  impact  of  the 
proposed  rule  on  small  businesses,  and 
has  prepared  a  Final  Regulatory 
Flexibility  Analysis  (FRFA).  This 
assessment  has  been  included  as  part  of 
the  RIA  and  is  sunmiarized  below. 

In  assessing  small  business  impacts. 
EPA  calculated  the  costs  incurred  by 
two  hypothetical  fecilities  that  are 
supplier  notification  facilities  reporting 
to  the  TRI  for  the  first  time.  Facihties 
were  assumed  to  file  only  Form  Rs, 
instead  of  any  annual  certification 
statements.  Thus,  the  results  are  based 
on  conservative  assumptions.  The  first 
facility  files  a  report  for  a  single  new 
chemical,  while  the  other  files  reports 
for  four  new  chemicals.  For  each 
hypothetical  facility,  annual  regulatory 
costs  were  calculated  and  compared  to 
average  annual  sales. 

The  cost  impact  ratios  were  calculated 
based  on  the  average  annual  sales  of 
those  facilities  currently  reporting  under 
EPCRA  section  313  for  which  annual 
sales  and  employee  figures  could  be 
obtained  from  Dun  Bradstreet.  The  Dun 
Bradstreet  data  base  was  used  instead  of 
Census  data  on  the  assumption  that 
facilities  that  report  imder  EPCRA 
section  313  are  not  uniformly 
distributed  throughout  the  entire 
population  of  facilities  in  each  size 
category.  EPA  believes  that  it  is 
reason^le  to  assume  that  facilities 
reporting  under  EPCRA  section  313 
have,  on  average,  larger  annual  sales 
than  the  typical  facility  in  an  industry. 
Therefore,  the  annual  sales  of  ciurent 
reporters  should  be  a  more  appropriate 
measure  than  the  sales  of  all  facilities  in 
an  industry. 

A  small  business  was  defined  as 
having  fewer  than  50  employees. 
Although  a  more  detailed  break-down  of 
size  categories  would  have  allowed  for 
a  closer  examination  of  the  potential 
impact  on  even  smaller  facilities,  the 
total  number  of  observations  in  the 
matched  data  base  was  too  small  to 
allow  for  additional  categories. 

EPA  often  uses  a  cost  impact 
percentage  of  one  percent  as  a  threshold 


measure  below  which  facilities  are  not 
considered  to  be  significantly  impacted 
as  a  result  of  a  regulation.  Under  the 
scenario  in  which  facilities  are  assumed 
to  submit  one  TRI  Form  R.  the  cost 
impact  percentages  are  well  below  one 
percent  for  all  employee  size  classes  in 
all  SICs.  The  highest  cost  impact 
percentage  is  0.4  percent  for  small 
facilities  in  Standard  Industrial 
Classification  (SIC)  codes  25  (Furniture) 
and  31  (leather)  in  the  first  year  of 
reporting. 

Under  the  scenario  in  which  facilities 
are  assumed  to  submit  four  TRI  Form 
Rs,  cost  impact  percentages  in  the  first 
year  of  reporting  are  above  one  percent 
only  for  small  facilities  in  SIC  codes  25 
(1.2  percent)  and  31  (1.1  percent).  Cost 
impact  percentages  are  below  0.8 
percent  for  all  industries  in  subsequent 
years. 

The  higher  impact  rates  for  the 
hypothetical  facilities  occiu-  in  industry 
sectors  where  there  have  historically 
been  a  relatively  small  number  of 
establishments  reporting. 
Approximately  8  percent  of  all  facilities 
in  SIC  code  25  (Furniture)  and  10 
percent  of  all  facilities  in  SIC  code  31 
(Leather)  currently  report  to  EPCRA 
section  313  (compared  to  57  pert»nt  of 
all  facilities  in  the  chemical  industry).  It 
is  reasonable  that  large  and  medium 
businesses  are  more  highly  represented 
in  these  percentages  than  small 
businesses,  because  they  would  be  more 
likely  to  exceed  the  EPCRA  section  313 
thresholds.  In  addition,  facilities  in  SIC 
25  and  31  have  typically  submitted 
fewer  than  four  reports  each,  and  would 
be  less  hkely  to  submit  four  reports  for 
the  new  chemicals  than  facihties  in 
other  industries. 

Thus,  cost  impacts  for  facihties 
potentially  affected  by  the  mle  were  not 
found  to  be  of  sufficient  magnitude  to 
caus«  significant  impacts.  Although 


EPA  has  found  that  the  mle  does  not 
result  in  significant  impacts  on  small 
facilities.  EPA  has  separately  developed 
alternatives  to  meet  the  goa4  of  the 
Regulatory  Flexibihty  Act  (i.e..  to 
accomplish  the  objectives  of  EPCRA 
section  313  while  minimizing  the 
economic  impact  on  small  entities).  EPA 
proposed  a  mle  estabUshing  an 
alternative  reporting  threshold  for  low- 
level  releases  and  transfers  (July  28, 
1994.  59  FR  38524).  The  proposal 
requested  comment  on  five  different 
levels  for  the  altemate  reporting 
threshold.  This  mle  is  being  finalized 
elsewhere  in  today's  issue  of  the 
Federal  Register. 

C.  Paperwork  Reduction  Act 

The  collection  of  information  and 
other  requirements  under  section  313  of 
EPCRA  and  section  6607  of  the  PPA  are 
covered  under  QMB  approval  number 
2070-0093,  which  was  issued  on  May 
14, 1992.  While  this  approval  normally 
would  have  expired  on  November  30, 
1992,  it  remains  in  effect  piu^uant  to  the 
1993  Department  of  Veteran  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act.  Pub.  L.  102-389.  signed  October  6, 
1992.  which  states  that: 

Notwithstanding  the  Paperwork  Reduction 
Act  of  1980  or  any  requirements  thereunder 
the  Environmental  ProtecUon  Agency  Toxic 
Chemical  Release  Inventory  TRI  Form  R  and 
instructions,  revised  1991  version  issued 
May  19, 1992,  and  related  requirements 
(OMB  No.  2070-0093),  shall  be  effective  for 
reporting  under  section  6607  of  the  Pollution 
PrevenHon  Act  of  1990  (Public  Law  101-508) 
and  section  313  of  the  Superfimd 
Amendments  and  Reauthorization  Act  of 
1986  (Public  Law  99-499}  until  such  time  as 
revisions  are  promulgated  pursuant  to  law. 

This  final  mle  adds  chemicals  to  the 
list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  EPCR.^ 
and  section  6607  of  the  PPA  and  does 


not  change  the  elements  of  the  TRI 
reporting  form,  its  instmctions.  or 
related  requirements.  Accordingly,  the 
TRI  Form  R  and  instmctions  and  related 
requirements  remain  in  effect,  as 
provided  by  Pub.  L.  102-389. 

The  industrj-  reporting  burden  for      i 
collecting  this  information  is  estimated 
to  average  53  hours  per  respondent 
annually,  including  time  for  reviewing 
instmctions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infomiation. 
The  actual  burden  to  a  specific  farlity 
may  deviate  from  this  estimate 
depending  on  the  complexity  of  the 
facility's  operations  and  the  profile  of 
the  release. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection, 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  November  22. 1994. 
Carol  M.  Browner, 
Administrator. 

Therefore.  40  CFR  part  372  is 
amended  to  read  as  follows: 

Part  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C  11013  and  11028. 

2.  In  §  372.65  by  adding  chemicals  to 
paragraph  (a)  alphabetically,  to 
paragraph  (b)  by  CAS  no.  sequence,  and 
to  paragraph  (c)  by  alphabetically 
adding  six  categories  to  read  as  follows: 

§372.65    Chemicals  and  chemical 
categories  to  which  tt>e  part  applies. 


(a) 


Chemical  Name 


Abamectin  [Avermectin  81) 

Acephate  (Acetylphosphoramidotfiiptc  acid  O.S-dimethyl  ester) 


Aciflooflen,  sodium  salt  [5^-Chioro-4-(triflouromethyl)phenoxy)-2-nitr<H)en2oic  acid,  sodtum  salt) 


CAS  No. 


AlacWof 
Aldicarb 


d-trans-Alle*^  Id-trans-Chrysanthemic  acid  ol  d-allethronel 
AHyiamme   i  ' 

Alummum  phosphide 

Amelryn  (N.Ethyl-N'-(1-methy*e(hy»)^methytthio>-l,3.5,-triazine-2,4^Jiamine) 


Ainitiaz 


JMI 


71751-41-2 
30560-19-1 


62476-59-9 


15972-60^ 
116-06-3 


28057-48-9 
107-11-9 


20859-73-8 
834-12-8 


3308&^1-1 


Effectrve 
Date 


1/1/95 
V1/96 


Vt/96 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/96 


tn/95 
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Chemical  Name 


Anilazine  [4,6-dich)ofO-N-(2-chloropheny))-1 ,3,5-tria2irv2-aminel 

•  •  •  « 

Atrazine  (6-ChlofO-NJ-€thyl-N'-(1-methylethyl)-1 ,3,5,-triaziHe-2.4-diamine) 


Bendiocarb  [2.2-Dimethyl-1.3-benzodioxoM-ol  methylcarbamatel 

Benfluralin(N-Butyl-N-ethyl-2,6-dinitro-4-(trifiuoromethyt)benzena 
Benomyl 


nzenamine) 


Bifenthrin 


thyl-3-(1-methylpropyt),  lithium  salt] 


Bis(tributylin)  oxide 

Boron  trichlonde 

Boron  trifluoiide 

Bromacil  {5-Bromo-e-methyl-3-(1  -methylpropyl)-2,4-(1  H.3H)-pyrimidinedione; 

BromacJI.  lithium  salt  [2,4-(l  H,3H)-Pyrimidinedione.  5-brofTK>-4-methyl-3-(1-m 

Bromine 

1  -Bfomo-1  -(l)romomethyl)-1 ,3-propanedicartx)nitrile 

•  *•••• 

2-8romo-2-nrtropropane-1,3-diol  (BronopoO 

•••••♦ 

Bfomoxynil  (3.5-Dibromo-4-hydroxybenzonitrile) 

Bfonrioxynil  octanoate  (Octanoic  ackJ.  2,6-ditxomo-4-cyanophenyl  ester) 

•  ••••« 

C.I.  Acid  Red  1 14 

C.I.  Direct  Blue  218 

•  •  •  •  •  • 

Cartwfuran 

•••••• 

Cartwxin  {5,6-Dihydro-2-methyl-t>4-phenyl-1 ,4-oxathiif>-3-cart)Oxamide) 

Chinomethionat  (6-Methyl-1 .3-dithiolo[4.5-b]quinoxaHr>-2-oiiel 

Chkxendic  acid 

Chlorimuron  ethyl  [Ethyl-2-[([(4-chloro-6-methoxyprimidifv2-yl)-cart)onyQ-amino]sulfonyl]benzoate] 

•  »  •  •  .  . 

1-(3-Chloroallyl)-3,5,7-triaza-1-azoniaadamantane  chloride 
p-Chloroaniline 

•  •  -  •  .  «  , 

3-Chloro-2-methyl-1  -propene 
p-Chlorophenyl  isocyanate 
Chloropicrin 

•  •  •  *  *  , 

3-Chloropfopionitrile 


p-Chioro-o-toluidlne 

2-Chloro-1 ,1,1-frifluoro-ethane  {HCFC-133a) 

Chlorotrifluoromethane  (CFC-13) 

3-Chloro-1 ,1 ,1-trifluoro-propane  (HCFC-253fb) 

Chlorpyrifos  methyl  [0,0-climethyl-0-{3,5.6-trichloro-2-pyridyl)phosphorothioate 

Chlorsulfuron(2-ch(oro-N-[[4-methoxy-6-methyl-1.3,5-triazin-2-yl)amino)cart)onyl]benzenesulfonamidel 


Crotonaidehyde 
Cyanazine 


Cycloate 
Cyclohexanol 


^'K'^'^^j^J^I^^^^^^  ^'^-         cyano{4-fluoro^ 


CAS  No. 


101-05-3 
1912-24-9 


22781-23-3 

1861-40-1 

17804-35-2 


82657-04-3 


56-35-9 

10294-34-5 

7637-07-2 

314-40-9 

53404-19-6 

7726-95-6 

35691-65-7 


52-51-7 


1689-84-5 
1689-99-2 
357-57-3 


6459-94-5 

28407-37-6 

1563-66-2 

5234-68-4 

2439-01-2 


115-28-6 
90982-32-4 


4080-31-3 
106-47-8 


563-47-3 
104-12-1 
76-06-2 


542-76-7 


95-69-2 

75-88-7 

75-72-9 

460-35-5 

5598-13-0 

64902-72-3 


4170-30-3 
21725-46-2 


1134-23-2 


108-93-0 
68359-37-5 

68086-85-8 


Effective 
Date 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/96 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 

1/1/95 
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Chemical  Name 


*  *  •     .        .  , 

Da2omet{Tetrahydro-3,5<6methy»-2H-1 .3,5-thiadiazine-2-thion«»» 

Dazor^t.  sodium  salt  fTet,^;^3.5.<W^myf2H'-uiSizine-2-thione.  ion(1-). 


2,4,-DB 

2,4-D  t)utoxyethyl  ester 
2,4-D  butyl  ester 
2,4-D  chtonocrotyl  ester 

Desmedipham 

2,4-0  2-ettiylhexyl  ester 

2,4-0  2-ethyM-methylperty»  ester 


Diazinon 


sodium] 


2.2-Dibrom©-3-nitriloprQpioramide 

Dicamba  (8i6-DicWoro-2-methyoxybenzoic  acid) 
Dichloran  {a,6-Dichloro-4-nitroan«ine] 

3,3'-Dichlofebenzidine  (JhydrocWoride 
3,3'-Dichlorobenzidine  sulfate 

•rans-l  ,4-Dichloro-2-butene 
1,2-DichlorD-1,T-di«uoroemane  {HCFC-132b) 

Dichiorofluoromethane  (HCFC-2T) 

■        |l  .  . 

Dichloropentefluoropft)pane 
1,1-dicWoro-1.2,2,3.3-pentanuoropropane  {HCFC-225cc) 
1 .1-^fChloro-l  ,2,3,3.3-pentamioropropane  {HCFC-225eb) 
1 ,2-dich  or(Hl  .1 .2.3.3-pentafIuoropropane  (HCFC-225bb) 
1 ,2-dich  oro-1 .1 .3.3,3-pentafkJoropropane  (HCFC-225da 
1.3-dK:hora-1,1,2,2,3-pentalluoropropane  (HCFC-225cb) 
1,3-dK:h  oro-1 .1 .2.3,3-pentaffluoropropane  (HCFC-225ea) 
2,2-^!Ch  oro-1 ,1 ,1 ,3.3-per7tamjoropropane  (HCFC-225aa) 
2,3-dich  oro-1 ,1 .1 .2,3-pentafluoropropane  (HCFC-225ba 
a^-dichloro-l.l  1,2.2-pentafluoropropane  (HCFC-225ca) 
Dcworophane  [  2,2'-Methytene-bis(4-chlorophenol)] 

trans-l  ,3-Dichloropropene 

Diclofop  mel^  [2-{4-(2.4-Dichlorophenoxy)phenoxy)propa^ic  acid,  "methyl  es'terj 
Dcyclopentadiene 

*  *  •  •  . 

Diethatyl  ettiyl  ^ 


Diflubenzuron 

Diglycioy!  resorcinol  ether  ' 

gi|j;||J;j^^^gl2.3,-Dihydro-5.6-dimethyl-1 ,4-dithiifv1 ,1 ,4.4-tetraoxide] 


?  r"SilI!f !l!°*y^"^'5'"®  ?*!y*oc'>toride  (o-Dlanisidine  dihydrochloride) 
D^hl^Sl  f>y*octitoride  (oDaniSKiine  hydr6chiorKJe) 

Dimefhylamine  dicamba 

•  •  .  . 

^'f '  nllllf  !hy^"^-H'"*  ^^'^'^  (oTolidine  dihydrochloride) 
3.3  -Dimethytoenzidine  dthydrofluorMJe  (o-ToikJine  dihydrofluoride) 

P.^  •  •  •  . 

Dmvfhy\  chlorothtophosphale 

Dimethyldichlorosilane 

N,N-Dimethyllormamide 


2i64Dimethylphenol 


CAS  No. 


IMI 


533-74-4 

53404-60-7 

94-82-6 

1929-73-3 

94-80-4 

2971-38-2 


13684-56-5 

1928-43-4 

53404-37-8 


333^1-5 
10222-01-2 


1918-00-9 
99-30-9 


612-83-9 
64969-34-2 


110-57-6 
164&08-7 


75-43-4 


127564-92-5 

13474-88-9 

111512-56-2 

422-44-6 

431-86-7 

507-55-1 

136013-79-1 

128903-21-9 

422-48-0 

422-56^) 

97-23-4 


10061-02-6 
51338-27-3 
77-73-6 
38727-55-8 


35367-38-5 

101-90-6 

55290-64-7 

60-51-5 


20325-40-0 
111984-09-9 
124-40-3 
2300-66-5 


612-82-8 
41766-75-0 


2524-03-0 

75-78-5 

68-12-2 


5?6-26Tt 


Effective 
Date 


1/1/96 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1«5 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 

1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/96 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


t/1/95 
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JMI 


Chemtcal  Name 


Dinitrobutyl  phenoi  (Dinoseb) 
Oinocap 

•••♦•., 

Diphenamid 
Dtphenylamine 

Dipotassium  endothall  [7-Oxabicyclo(2.2.1)heptane-2.3-dicart)oxylic  acid,  dipotassium  sa«l 

Dipropyl  isocinchomeronate 

Disodium  cyanodithioimidocart»nate 

2,4-D  isopropyl  ester 

2.4-DJthiotMuret 

Diuron 

Dodine  [Dodecylguanidine  monoacetatel 

2.4  .-DP 

2.4-D  propylene  glycol  butyl  ether  ester 

2.4-D  sodium  salt 

•  •  •         '     •  •  •  • 

Ethoprop  [Phosphorodithioic  acid  0-ethyl  S.S-dipropyl  ester] 

Ethyl  dipropylthiocartDamate  (EPTC] 

Famphur 

Fenahmol  [.alpha.-(2-Chlorophenyl)-.alpha.-4-chlorophenyl)-5-pyrim»dinemetharx>ll 

Fenbutatin  oxide  (Hexakis(2-methyl-2-phenyl-propyl)distannoxane) 

Fenoxaprop  ethyl  [2-(4-((6-Chloro-2-benzoxa2olyren)oxy)phenoxv)propanoic  acid  ethyl  esterl 

Ferroxycart)  [2-(4-Phenoxyphenoxy)ethylIcart)amic  acid  ethyl  ester] 

Fenpropathnn  [2,2.3,3-Tetramethylcyclopropane  cartwxylic  acid  cyano(3-phencxy-phenyl)methyl  ester] 

FenthKjn  (0.0-Dimethyl  0-[3-methyl-4-(methylthio)phenyl]ester,  phosphorothioic  acid] 

^eT'a'erate  [4-Chloro-alpha-(l-methylethyl)benzeneacetic  acid  cyano(3-phenoxyphenyl)methyl  ester] 

Feft)am(Tns(dimethylcarbamo-dithioato-S,S)iron)  '       ^    f  7k-      /  /        y  «'*»wj 

Fluazifop-txjtyi  [2-[4-[[5-(Trifluoromethyl)-2-pyridinyl]oxy]-pherx)xy]propanoic  acid,  butyl  ester] 

Fluorouracil  (5-FluofOuracil) 

Fligjinate  (N42-Chloro-4-(trifluoromethyl)phenyl]-DL-valine(f-)-cyano  (3-phenoxyphenyl)methyl  ester] 

Fomesafen[5-(2-ChJoro-4-(trifluoromethyl)phenoxy)-N-methylsulfonyl)-2-nitrobenzamide] 

•  •  ...  ,  ,  , 
alpha-Hexachlorocyclohexane 


CAS  No. 


(trifluoromethyl)phenyll-l  -[2-[4- 


rvHexane 
Hexa2irK)ne 

Hydramethytnon         rTetrahydro-5,5-dimethyl-2(1  H)-pyrimidinone[3^4- 
(trif  luoromethyOpheny  I]  etheny  l]-2-pf  openylidene]  hy  drazonej 

•  •  •  . 

Imazalil  (1  -[2-(2,4-Dichlofophenyl)-2-(2-propenyloxy)ethyfl-1  H-imidazote] 
3-lodo-2-pfopynyl  butylcart)amate 
Iron  pentacarbonyl 


Isodrin 

Isofenphos  I2-aEthoxyl{(1-methylethyl)amino]phosphinothk)ynoxylben2oic  acid  1-methyfethyl  ester] 

••••♦., 
Lactofen  [5-(2-ChtofO-4-(trifluoromethyl)phenoxy)-2-nitro-2-ethoxy-1-  methyl-2-oxoethyl  ester] 

Linuron 

Lithium  cartxxiate 

Malathion 

Mecoprop 
2-Mercaptoben2othia2ote  (MBT) 

*  •  •  •  •  • 

Merphos 

Metham  sodium  (Sodium  methyldithiocart>amate)  • 

•  .  •  •  •  •  •  • 

■<"6ir^oc3rt) 

Methoxone  (4-Chloro-2-methylphenoxy)  acetic  acid  (MCPA)) 


88-85-7 
39300-45-3 


957-51-7 
122-39-4 


2164-07-0 

136-45-8 

138-93-2 

94-11-1 

541-53-7 

330-54-1 

2439-10-3 

120-36-5 

1320-18-9 

2702-72-9 


13194-48-4 
759-94'-4 


52-85-7 

60168-88-9 

13356-08-6 

66441-23-4 

72490-01-8 

39515-41-8 

55-38-9 

51630-58-1 

14484-64-1 

69806-50-4 

7782-41-4 

51-21-8 

69409-94-5 

133-07-3 

72178-02-0 


319-84-6 


Effective 
Date 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 


1/1/95 
■1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


110-54-3 

51235-04-2 

67485-29-4 

1/1/95 
1/1/95 
1/1/95 

35554-44-0 
55406-53-6 
13463-40-6 

1/1/95 
1/1/95 
1/1/95 

465-73-6 
25311-71-1 

1/1/95 
1/1/95 

77501-63-4 

1/1/95 

330-56-2 
564-13-2 
121-76-6 

1/1/95 
1/1/95 
1/1/96 

93-66-2 
149-30-4 

1/1/95 
1/1/96 

150-60-6 
137-42-8 

1/1/96 
1/1/95 

20364-26-1 

2032-66-7 

94-74-6                       1 

1/1/95 
1/1/95 
1/1/95 
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Chemical  Name 


Methoxone-sodium  salt  ((4-chloro-2-methylphenoxy)  acetate  sodium  salt) 

•  •  . 

Methyl  isothiocyanate  [Isothiocyanatomethane] 
2-Methyllactonitri(e 


N-Methylotecrylamide 

Methyl  parathion 

N-Methyl-2-pyrroiidone 

Methyltrichlorosilane 

Metiram 

MetritHJZin 

Mevinphos 


Molinate  (lH-Azepine-1-carbothioic  acid,  hexahydro-S-ethyl  ester) 
Monuron 

Myctobutanil  [■alpha.-Butykalpha.-(4<hlorophenyl)-l  H-i  .2'4-triazole-*1-propan^nitrileJ 
Naled 


CAS  No. 


Nitrapyrin  i(2-Chloro-6-(trichloromethyl)  pyridine) 

p-Nitroaniline 

I  •  •  .  .  . 

Norflurazon[4-Chloro-5-(methylamino)-2-(3-(trlfluoromethyl)phenyl]-3(2H)-pyridazinone) 

*  *  *  *  • 

Oryzalin  [4-iDipropylamino)-3,6-dinitrobenzenesulfonamide] 

Oxydemeton  methyl  [S-(2-(ethylsuifinyl)ethyl)  o.odimethyl  ester  phosphorothioic  ackJl 

Ozone 

Paraquat  dichloride 


Pebulate  (Butylethylcarbamothioic  acid  S-propyl  ester] 
Pendimethalin  (N-(l  -Ethylpr opy l)-3,4-dimethyl-2,6-diniti 

Pentobarbital  sodium 

Perchloromethyl  niercaptan 

Permethrin     (    

ester] 
Phenanthrene 


6-dinitrobenzenamine] 


Perchloromethyl  niercaptan 

Pe^rmethrin     li-(2.2-Dichloroethenyl)-2,2-dimethylcyclopropanecarboxylic    acid.     (3-phenoxyphenyl)methyl 


Pherjomrin    [2.2-Dimethyl-3-(2-methyl-1-propeny))cyclopropanecarb^xylic    acid    (3-phenoxyphe*nyl)methyl 

1 ,2-Phenv<enediamine 

1 ,3-Phenyienediamine 

1 .2-Pheny lenediamine  dihydrochloride 

1 ,4-Phenylenediamine  dihydrochloride 


Phenytoin 
Phosphine 
Picloram 


Piperonyl  butoxide 
Pinm.phosrT)ethyllO-(2-(Diethylamino)-6-methyM-pyrimidinyl)-0.0-dimethylphosphorothioateJ 


Potassium  bromafe 

Potassium  diqiethyldithiocarbamate 


3653-48-3 


656-61-6 
76-86-6 


924-42-5 

298-00-0 

872-60-4 

75-79-6 

9006^2-2 

21087-64-5 

7786-34-7 


2212-67-1 
150-68-5 


88671-89-0 

142-59-6 

300-76-5 


1929^-4 


100-01-6 


27314-13-2 


19044-88-3 


301-12-2 

19666-30-9 

42874-03-3 

10028-15-6 

1910-42-5 


1114-71-2 
40487-42-1 


67-33^) 


594-42-3 
52646-53-1 

85-01-8 


26002-80-2 

95-64-6 
108^5-2 
615-28-1 
624-18-0 


57-41-0 

7803-51-2 

1918-02-1 


51-03-6 
29232-93-7 


7758^1-2 
128-03-0 


Effective 
Date 


1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/96 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 

1/1/95 


1/1/95 

1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1 /^ 
1/1/95 
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Chemical  Name 


Potassium  N-methy1dithk>cart)amate 

Profenofos  fO-<4-B^omo-2-chlorophenyl)-0-€thy^S-propyl  phosphorothioate] 
Prometryn  [N.N'-BJs(1  -methylethyl)-6-methylthio-1 ,3,5-triazJne-2,4-  diamine] 
Propachltx  l2-Chkxo-N-(1-methytelhyl)-N-phenylacetami<je) 

•  •  •  •  •  •  « 

Propanfl  [N-(3.4-Dichlorophenyl)propanamide] 
Propargite 
Propargyl  alcohol 

Propetamphoe  [3-[I(Ethylamino)methoxyphosphinothioyl]oxyl-2-btitenoic  acid.  1-methylethyl  ester] 
.  Propiconazote  lH2-<2.4-Dichtorophenyl)-4-propyl-l  .3-dtoxolarv2-yl]-  methyl-1  H-1 .2.4.-tria2ole] 

•  •  •      .        •  •  •  • 

Quizalofop^thyj  [2-{4-{(6-Chtoro-2-quinoxaJiny))oxy]phenoxy]propanoic  acid  ethyl  ester) 
Resmethrin  [(5-<Phenylmethyl)-3-furanyl]m€thyl  2.2-dimethyt-3-{2-methyl-1-pro- 

penyl)cyclopropanecartx)xylate]l 

Sethoxydim  I2^1-(Ethoxylmino)butyll-5-[2-(ethylthio)propy^-3-hydroxy-2-cyclohexerv1  -orte] 

Simazine 

SodKimazide 

Sodium  dicamba  [3,6-Dichlofo-2-methoxyben2oic  acid,  sodium  salt) 

Sodium  difDetiyldrthiocartarTate 

Sodium  fluoroacetate 

Sodium  nitrite 

Sodium  pentachlorophenate 

Sodum  o-phenylphenoxide  _  ^ 

•  •  '•  •  .  .  ♦ 

Sulfury)  fluoride  [Vikane] 

Sulprolos  (0-Ethyl  0-{4-(methylthio)phenyllphosphorodithioic  acid  S-propyl  ester] 

Tebatiiuron  [fH5-(1 .1  -Dimethytethyl)-1 ,3,4-thiadiazol-2-yl)-N.N'Hftm««hy1urBri 

Temephos 

Terbacil  [5-Chloro-3-(1.1-dimethylethyl)-6-methyl-2.4(1H,3H)-pyrimidinedione] 

•  •  •  •  •  •  • 

1 .1 ,1 .2-Tetrachtofo-2-nuofoethane  (HCFC-121a) 
1.1.2^-Tetraohlofo-l-fluoroethane  (HCFC-121) 

Tetracycline  hydrochloride 

TeHamethrin  f2.2-Dimethyl-3-<2-nf>ethyl-1-propenyl)cyclopropanecarlx)xylic  acid  (1.3,4,5.6,7-hexahydro-1  3- 
dioxo-2H-isoindol-2-yl)methyl  ester] 

Thiabendazole  I2-(4-Thia2olyl)-1  H-benzimida20le] 

•  •  •  •  •  .  . 

Thmbencart  [Caibamic  acid,  cfiethylthio-,  s-(p-chlorobenzyl)] 

Thiodicarb 

Thiophanate  ethyl  ([1 .2-Phenylenebis(iminocarbonothioyl))biscarbamic  acid  diethyl  ester] 

Thiophanate-methyl 

Thiosemicart>azide 

•  ••«.,, 

Triacfcnefon  l1-{4-Chlorophenoxy)-3,3Klimethyl-1-(1H-1,2.4-tria20l-1-y«-2-bulanonel 
Triallate  ' 

^"^SSHil?"  ,";ethyl    (2-{((((4-Metioxy-6-methyH.3,5-triazin-2-yl)-    methylamino)carbonyl)amino)suifonyl)-, 

metnyi  ester] 
Tributyttin  fluoride 
Tributyttin  metfracryiate 
S.S.S-Tributyltrithtophosphate  (OEF) 

Trichloroacetyl  chloride 

1 .2.3-Trichloropropane 

Triclopyr,  triett^lammonium  salt 

Triethylamine 

Tfiforine  [N,N'-{1.4-Piperazinediyl-bis(2,2,2-trichloroethylidene)]  bislormamide] 


CAS  No. 


Trimethylchlorosilane 
2,3.5-Trimethytoheny 
Tfiphenyltin  chloride 


2,3.5-Trimethytohenyl  methyteaitjamate 
inyltin  chloride 


137-41-7 
41198-08-7 
7287-1 9< 
1918-16-7 

I 

709-98-8 

2312-35-8 

107-19-7 

31218-83-4 

60207-90-1 


76578-14-8 
10453-86-8 


74051-80-2 


122-34-9 

26628-22-8 

1982-69-0 

128-04-1 

62-74-8 

7632-00-0 

131-52-2 

132-27-4 


2699-79-8 

35400-43-2 

34014-18-1 

3383-96-8" 

5902-51-2 


354-11-0 
354-14-3 


64-75-5 
7696-12-0 


148-79-8 
28249-77-6 


59669-260 
23564-06-9 
23564-05-8 
79-19-6 


43121-43-3 
2303-17-5 


10120(M8-0 

1983-10-4 
2155-70-6 
78-48-8 


76-02-B 


96-18-4 
57213-69-1 
121-44-8 
26644-46-2 


75-77-4 

2655-15-4 

639-58-7 


Effective 
Date 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 

1/1/95 

1/1/95 

1/1/95. 

1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 

1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 

1/1/95 

1/1/95 
1/1/95 
1/1/95 

1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


Chemical  Name 


Triphenyttin  hydroxide 


Vinclozolin  [3-(3,5-Dichlorophenyl)-5-€thenyl-5-methyl-2.4-  oxazolidinedione] 


(b) 


CAS  No. 


76-87-9 
50471-44-8 


CAS  No. 


51-03-6 
51-21-8 


52-51-7 
52-85-7 
55-38-9 
56-35-9 


57-33-0 
57-41-0 


60-51-5 
62-74-8 
64-75-5 
68-12-2 
75-43-4 


75-72-9 
75-77-4 
75-78-5 
75-79-6 
75-86-5 
75-88-7 
76-02-8 
76-06-2 


76-87-9 
77-73-6 
78-48-8 
79-19-6 
85-01-8 
88-85-7 


93-65-2 
94-11-1 


Chemical  iNJame 


Piperonyl  butoxide 
Fluorouracil  (5-Fhjorouracil) 

2-Bromo-2-nitropropane-1,3K*ol  (BronopoO 
Famphur 

Fenthion  lO.O-Dimethyl  0-[3-methyM-(methylthio)phenyll  ester 

* 

Bis(tributyltin)  oxide 


Pentobartjital  sodium 
Phenytoin 


Dimettx>ate 

•  •  • 

Sodium  fluoroacetate 

•  •  • 

Tetracycline  hydrochloride 

•  •  • 

N,N-Dimethylformamide 

•  •  • 
Dichlorofluoromethane  (HCFC-21) 

•  •  » 

Chlofotrifluoromethane  (CFC-13) 

Trimethylchlorosilane 

Dimeth^dichlorosilane 

Methyltrichlorosilane 

2-Methyllactonitrile 

2-Chlofo-1,1,l-trifiuoroethane  (HCFC-133a) 

Trlchloroacetyl  chloride 

Chloropicrin 

Triphenyttin  hydroxide 

Dicyclopentadiene 

S.S.S-Tritxityltrithiophosphate  (DEF) 

Thiosemicartazide 

Phenanthrene 

Dinitrotxjtyl  phenol  (Dinoseb) 


Mecoprop 

2,4-D  isopropyl  ester 


phosphorothioic  acid] 


Effective 
Date 


1/1/95 
1/1/95 


Effective 
Date 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


"s 
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CAS  No. 


94-74-6 


94-60-4 
94-82-6 


95-54-5 
9S«9-2 

96-16-4 

97-23-4 

99-30-9 

100-01-6 

101-05-3 

101-90-6 

104-12-1 

106-47-8 

107-11-9 

107-19-7 

108-45-2 

108-93-0 


110-54-3 
110-57-6 


115-2B-6 
116-06-3 

120-36-5 
121-44-8 


121-75-5 
122-34-9 
122-39^ 


124-40-3 


126O3-0 
128-04-1 


131-52-2 
132-27-4 


133-07-3 


Chemical  Name 


Methoxone  (4-Chloro-2-methylphenoxy)  acetic  acid  (MCPA) 


2,4-D  butyl  ester 
2,4-DB 


1 .2-Phenylenediamine 

•  •  •  •  • 

p-Oiloro-o-to1uidine 

•  •       '       •  •  • 

1 .2,3-Trichloropropane 

•  •  •  •  • 
Dichlorophene  [  2,2*-Mettiytene-bis(4-chlorophenol)) 

•  ♦  •  •  • 

Dichloran  [2.6-Dlchloro-4-nitroaniline] 

p-NltroanJIIne 

•  •  •  •  • 
Anilazine  I4,6-dJchloro-N-(2-chlorophenyl)-1 ,3,5-tria2in-2-amine) 

•  •  •  •  • 
DIglycidyl  resorcinol  ether 

•  •  •  •  • 

p-Chlorophenyl  isocyanate 

•  •  •  •  . 

p-Chloroaniline 

Allylamine 

•  •  •  .  . 

Propargyl  alcohol 

•  •  •  •  • 

1 ,3-Phenylenediamine 

•  •  •  •  • 

Cydohexand 


rvHexane 

trans-1 ,4-Dichloro-2-biJten€ 


Chlorendic  acid 
Aldicarb 
2.4-DP 
Triethylamine 


Malathion 
Simazine 
Diphenylamine 


Dimethylamine 


Potassium  dimethyldithiocarbamate 
Sodium  dimethyldrthiocarbamate 


Sodium  pentachlorophenate 
Sodium  o-phenylphenoxide 


Fotpet 


Effective 
Date 


1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


CAS  No. 


136-45-8 
137-41-7 
137-42-8 
138-93-2 


142-59-6 
148-7*^ 
149-30-4 
150-50-5 
150-68-5 


298-00-0 
300-76-5 
301-12-2 


314-40-9 
319-84-6 
330-54-1 
330-55-2 
333-4  >-5 


354-1 1-0 
354-14-3 
357-57-3 
422-44-6 
422-48-0 
422-56-0 
431-86-7 
460-35-5 


465-73-6 
507-55-1 
533-74-4 
541-53-7 
542-76-7 


554-13-2 
556-61-6 
563-47-3 


576-26-1 
594-42-3 


612-82-8 
612-83-9 


61S-28-1 
624-18-0 
63&-58-7 
709-98-8 


759-94-4 
834-t2-8 
872-50-4 


JMI 


Chemical  Name 


Dipropyl  isocinchomeronate 
Potassium  n-methykJithlocartamate 
Metham  Sodium 
Disodium  cyanodithioimidocartwnate 


Nabam 

Thiabendazole  (2-(4-Thiazolyl)-1  H-beruimidazolel 

2-Mercaptobenzothiazole 

Merphos 

Monuron 


Methyl  parathion 
Naled 


Oxydemeton  methyl  [s-(2-(Ethylsulfinyl)ethyl)o,o^Jimethyl  ester  phosphorothiok:  acid) 

a'^?&'-cKo°r'SSSoSI2-^^-'^^'^^'^^'^'^ 

Diuron 

Linuron 

Diazinon 


1,1,1,2-Tetrachloro-2-fluoroethane  (HCFC-121a) 
1.1.2.2-Tetrachloro-l-fluoroethane  (HCFC-12t> 
Brucine 

1 ,2-dichloro-1 ,1 .2,3.3-pentafluoropropane  (HCFC-225bb) 
2,3-dichloro-1 ,1 ,1 .2,3-pentafluoropropane  (HCFC-225ba> 
3.3-dichloro-1 ,1 ,1 ,2.2-perrtafluoropropane  (HCFC-225ca) 
1 .2-dichloro-l  ,1 .3,3,3-J3errtafluoropropane  (HCFC-225da) 
3-chloro-1 ,1 ,1  -trifluoropropane  (HCFC-253fb) 

•  •  •    •  •  • 
Isodrin 

•  •  .  ,  , 

1 .3-dichloro-1 ,1 .2,2,3-pentafluoropropane  {HCFC-225cb) 

•  •  • .  *  » 
Dazomet  (Tetrahydro-3,5Klimethyl-2H-1 .3,5-thiadiazine-2-thione) 

«  •  •  .  , 

2.4-Dithiobiuret 

•  •  •  •  » 

3-Chloropropionitrile 

•  •  •  •  '    * 

Lithium  carbonate 

Methyl  isothiocyanate  [Isothiocyanatomethane] 

3-Chforo-2-metnyl-1  -propene 

•  •  •  •  • 

2,6-Dimethylphenol 

•  •  •  •      .        • 
Perchloromethyl  mercaptan 


3.3'-Dimethylbenzidine  dihydrochloride  (o-Tolidine  dihydrochlorkte) 
3,3"-Dichlorobenzidine  dihydrochloride 


1 .2-Phenylenediamine  dihydrochloride 

•  •  •  • 

1 ,4-Phenylenediamine  dihydrochloride 

•  •  • 

Triphenyltin  chloride 

Propanil  tN-(3,4-Dichlorophenynpropanamtd^ 


Ethyl  dipropyKhiocarbamate  (EPTC) 

ArnStryn  (N-Ethyl-N'-(1-methylethyl)-6-(methylthio)-1 .3,5.-tria2i 

N-Methyl-2-pyrrolidone 


Effective 
Date 


,-tria2ine-2,4-diamine) 


1/1/96 
1/t/95 
1/1/95 
1/1/95 


t/1/95 
1/1/95 
1/1«5 
1/1/96 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1«6 
1/1/96 
1/1«6 
1/1/95 
1/1/95 
1/1/96 
1/1/95 


1/1/95 
1/1/96 
1/1/95 
1/1/95 
V1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/96 
1/1/95 
1/1/95 
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CASr4o. 


924-42-5 
957-51-7 


1114-71-2 
1134-23-2 
1320-18-9 


1563-66-2 
1649-08-7 
168&^-5 
1689-99-2 


1861-40-1 


1910-42-5 
1912-24-9 
1918-00-9 
1918-02-1 
1918-16-7 
1928-43-4 
1929-73-3 
1929^-4 


1982-69-0 
1983-10-J 
2032-65-7 
2155-7^6 
2164-07-0 


2212-67-1 


2300-66-5 


2303-17-5 
2312-35-8 

2439-01-2 
2439-10-3 
2524-03-0 


2655-15-4 
2699-79-8 
2702-72-9 


2971-38-2 


3383-96-8 
3653-48-3 


4080-31-3 
4170-3O-3 


5234-68-4 
5598-13-0 
5902-51-2 
6459-94-5 


7287-19-6 


7632-00-0 
7637-07-2 


Chemical  Narfie 


N-Methylo(acry1amide 
Diphenarnkj 

•  •••••. 

Pebulate  (Butytethylcarbamo-thioic  acid  S-propyl  ester] 

•  •  •  •  •  •  « 

Cydoate 

•  •••••• 

2,4-0  propylene  glycol  butyl  ether  ester 

•  •••••. 

Cartmfuran 

1.2-dtchloro-1.1-difluoroethane(HCFC-132b) 

Bromoxynil  (3,5-DibfOfTK)-4-hydroxyben2onitrile) 

Bromcxynil  octanoate  (Octanoic  acid,  2,6-dibrofno-4-cyanophenyl  ester) 

••••••• 

Benfkjralin(N-Butyl-N-ethyl-2,6-dirwtro-4-(trifluoromethyl)ben2enamin€) 

Paraquat  dtchloride 

Atrazine  (6-Chloro-N-ethy^N•-(1-methylethyl)-1 ,3,5,-triazine-2.4-dJaiTwie) 

Dicamba  (3.6-Dtchloro-2-methyoxyt)en20ic  add) 

Picloram 

Propachlof  [2-Chloro-N-(1-methylethyl)-N-phenylacetamidel 

2,4-D  2-ethylhexyl  ester 

2,4-D  botoxyethyl  ester 

Nitrapyrin  (2-Chioro-6-(trichioromethyl)pyridine) 

Sodium  dicamba  I3,6-Dichloro-2-methoxyt}enzoJc  acid,  sodium  salt] 

Tnbutyttin  fluoride 

Methiocarfo  , 

Tributyttin  methacrylate 

Dipotassium  erxtothafl  [7-05(abicyck>(2.2.1)hep«ane-2,3-dicarboxylic  acid,  dipotassium  saiq 

Molinate  ( 1  H-Azepine- 1  -cartwthioic  acid,  hexahydro-S-ethyl  ester) 

•  ■  •  •  • '  •  •  , 
Dimethylamine  dicamba 

Triallate 
Propargite 

Chinomethiooat(6-Methy»-1.3-dithiolo{4,5-t4qu«noxalir>-2-or)el 

Dodme  (Dodecylguanidine  monoacetate] 

Dimethyl  chtorofhioptiosphate  ,  . 

2,3,5-Trimethylphenyl  methylcart)amate 

Sutfuryl  Fluoride  [Vikanej 

2,4-D  sodium  salt  .  . 

2,4-D  ctilorocrotyl  ester 

Temephos 

Methoxor>e  -  sodium  salt  (4-Chloro-2-methylphenoxy  acetate  sodium  salt) 

•  •  •  •  .  ... 

l-(3-Chloroallyl)-3,5,7-triaza-l-azoniaadaniantane  chloride 
Crotonaldehyde 

Carboxin  {5,6-Dihydro-2-methyl-N-phenyl-1.4-oxathiirv3-carboxamide) 
Chlorpyrifos  methyl  (0,0-dimethyl-0-{3,5,6-trichloro-2-pyridyl)phosphorothioateJ 
Terbacil  [5-Chloro-3-(1 .1  -dimethylethyl)-6-methyl-2,4-(1  H,3H)-pyrimidinedionel 
C.I.  Acid  Red  114 

•  *  •  •  •  •  . 
Prometryn  lN.N*-Bis(1-methylethyl)-6-methylthio-1,3,5-tria2ine-2,4-cBamine] 

Sodium  nitrite 
Boron  trifluoride 
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Effective 
Date 


CAS  No. 


1/1/95 
1/1/95 


1/1/95 


1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/96 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 


JMI 


7696-12-0 


7726-95-6 
7758-01-2 
7782-41-4 


7786-34-7 
7803-51-2 


9006-42-2 
10028-15^ 


10061-02-6 
10222-01-2 
10294-34-5 
10453-86-8 


13194-48-4 
13356-08-6 
13463^0-6 
13474-88-9 
13684-56-5 
T4484-64-1 
15972-60-8 


17804-35-2 
T9044-83-3 
19666-30-9 
20325-40-0 
20354-26-1 


20659-73-8 
21087-64-5 
2172S46-2 
22781-23-3 
23564-05-8 
23564-06-9 
25311-71-1 
26002-80-2 


26628-22-8 

26644-46-2 
27314-13-2 
28057-48-9 
28249-77-6 
28407-37-6 
29232-93-7 
30560-19-1 
31218-83-4 
33089-61-1 
34014-18-1 


35367-38-5 
35400^3-2 
35554-44-0 
35691-65-7 
38727-55-8 


39300-45-3 
39515-41-8 
40487-42-1 
41198-08-7 
41766-75-0 
42874-03-3 
43121-43-3 
50471-44-8 
51235-04-2 
51338-27-3 


Chemical  Name 


^'SSKsSSi-TyKm^^Sr'"'^  ^"^  (1.3.4.5.6.7-hexahydrcM.3- 

Bromine 

Potassium  bromate 
Fluorine 

Mevinphos  ^ 

Phosphine 

* 

Metiram 
Ozone 


Effective 
Date 


2.2-dimethyl-3-{2-methyl-1  -pro- 


-  ■  •  *^ 

trans- 1 ,3-Dichloropropene 
2^-Dibromo-3-nitrilopropionamide 
Boron  trichloride 

Resmethrin  a5-(Phenylmethyl)-3-hjranyllmethyl 

penyOcyclopropanecarboxylateJ] 

Etfwprop  [Phosphorodithioic  acid  0-ethyl  S.S-dipfDpyl  ester) 

Fenbutatin  oxide  (hexal(is(2-methyl-2-phenylpropyl)<fctarwoxane) 
Ironpentacarbonyl  r^"Hrr*«»i»K;Ad.wj 

1 , 1  -D Jchlof 0-1 ,2,2A3-pentafluoropropane  (HCFC-225cc) 
Desmedipham 

Fertam  frris(dimethylcart5amQ-dithioato-S  S'Jironl 
Alachlor  ^ 


-  •  •  •  • 

Benomyl 

Oryzalin  {4-(Dipropylamino)-3,5-dinitrobenzene-sulfonamide] 

MethazQie  [2-(3.4-DichlorQpheny)H-methyH  .2,4-OKadia20iidine-3.5-A)ne] 

• 

Aluminum  phosphide  * 

Metribuzin 

Cyanazine 

Bendiocarb  (2.2-Dimethyl-l  .3-benzodioxoM-o»  methylcarbamate] 
Thiophanate  methyl 

iSf?rIi!^1c.®M^'^rn^"^L®?^'^.l''"'"'^'^^  acid  diethyl  ester] 

Phenffi  ^^-^f^°!y^\^-[^^^^  acid  1 -'methytethyl  ester] 

estef        l2,2-Dimethyl-3-(2-methyt-1-propenyl)cyclopropanecarboxylic    acid    (3-phenixyphenyl)methyl 

Sodium  azide 

Triforine  (N.N'-[1 ,4-Piperazinediyfbis(2,2.2-trichloroefhylidene)]  bisformamidel 

HJrooI^n"i"^rw°/'^^'ire'f^ylamino)-2-[3-(trifluoromethyl)phenyl]-3(2H)-pyrida2in^ 
d-trans-Allethrin  (d-trans-Chrysanthemic  acid  of  d-allethraie]  /-hx  vx.^  >«>iej 

Thiobencarb  [Carbamic  acid,  diethytthio-.  s-(p<hlorobenzvni 
C.I.  Direct  Blue  218 

Acephate  (Acetylphosphoramidothioic  acid  0,S-dimethyl  ester)  ^«uuMo.ue) 

Am£'^^^°^  [3-([(Ethylamino)methoxyphosphino-thioyl]oxy]-2-butenoic  acid.  1-methytethyt  ester] 
Terbuthiuron  [N-[5-(1.1-Dimefhylethyl)-l.3.4-thiadiazol-2-yl)-N.N'-  dimethylurea] 

Difluljenzuron 

Pr^^,».!m  t^fo^y' 01t<'"®I^y'^*°iPtl®"y'JP^sphorodithioic  acid  S-propyl  esteri 
Irrazalil  I1-[2-(2.4-Dichlorophenyl)-2-(2-propenyloxy)ethyl]-1  H-imidazole] 
1-Bromo-1-{bronx)methyl)-1 .3-propanedicarbonitrile 
Oiethatyl  ethyl 

• 

Dirxx^ap 

Ppnrti^^aiin  ?^j^HfI^!'^'^H^y^°^°P^^  carboxylic  acid  cyano(3-phenoxyphenyl) methyl  ester] 
Pendimethal;n[N-(1-Ethylpropyl)-3.4-dimethyl-2,6-dinitroben2en-arnine|  '^      y  >         i  '^^'«fl 

Profenofos  [0-(4-Bromo-2-chlorophenyl)-0-ethy l-S-propyl  phosphorothioate) 
3.3 -Dimethylbenzidine  dihydrofluoride  (ortho-Tolidine  dihydrofluoride) 

Triadimefon(1-(4-Chlorophenoxy)-3.3Klimethyl-1-(1H-1,2.4-triazol-1-yl)-2-butanone] 
Vinclozolin  [3-(3.5-Dichlorophenyl)-5-ethenyl-5-methyl-2,4-  oxazolidinedione] 

Diclofop  methyl  [2-[4-(2,4-Dichlorophenoxy)phenoxy]propanoic  add,  methyl  ester) 


1/T/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
t/1/96 
1/1/95 
1/1/95 
t/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/96 
1/1/95 

T/i/gs 

1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95' 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/t/95 
1/T/95 
1/1/95 


JMI 
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CAS  No. 


51630-58-1 
52645-53-1 

53404-19-6 
53404-37-8 
53404-60-7 
55290-64-7 
55406-53-6 
57213-69-1 
59669-26-0 
60168-88-9 
60207-90-1 
62476-59-9 
62924-70-3 


64902-72-3 
64969-34-2 
66441-23-4 
67485-29-4 

68085-85-8 

68359-37-5 

69409-94-5 
69806-50-4 
71751-41-2 
72178-02-0 
72490-01-8 
74051-80-2 
76578-14-8 
77501-63-4 
82657-04-3 
88671-89-0 


90982-32-4 
10120O-48-0 

111512-56-2 

111984-09-9 
127564-92-5 
128903-21-9 
136013-79-1 


Chemical  Name 


acid,     (3-phenoxyphenyl)methyJ 


Ferrvalerate 

Pefmethrin    [3-(2.2-Dichloroethenyl)-2.2-dimethylcyclopropanecart)oxylic 

2%°^°ih?rn^hV&1;!;r^^  ^bromc.6-methy^3-  (1-me.hylpropyl).  lithium  salt} 

Dazomet,  sodium  salt  [Tetrahydro-3.5-dimethyl-2H-1.3.5-thiadiazine-2-thione  ion(l-)  sodiuml 
Dimethipin  [2,3.-Dihydro5,6-dimethyl-1.4-dithiin  1.1.4.4-tetraoxidel  ' 

3-lodo-2-pfopynyl  t)utylcart»amate 
Triclopyr,  triethylammonium  salt 
Thiodicarb 

Fenarimol  [  alpha.-(2-Chlorophenyl)-.alpha.-4-chlorophenyl)-5-pvrimidine-  methanoll 

Prop,cona2ole[1-(2-(24-Dichlorophenyl)^-propyl-lTSoxolan^2-y™fhySl2^^ 

Acifluorlen.  sodium  salt  (5-(2-Chloro^-(tnflourorhethyl)pherH)xy)-2-nitr^ten20ic  a^^^^  Sm  saltl 

Flumetral,n(2-Chloro-N-{2,6Klinrtro-.-<tr,lluoromelhy(5-&l)-k-ethyl-6-Soten2^^^^ 

3.s^sa'nS°n;%:!g^^^ 

Fenoxapfop  ethyl  l2-(4-((6-ChlofO-2-ben20xa2olylen)oxy)phenoxy)  pfopanoic  acid  ethyl  esterl 
Hydramethylnon         [Tetrahydro5,Sdlmethyl-2(1H)-pynmid.none|3-M^        (trXoSSiiemHr  1  I?  f4- 
(tn  luoromethyl)phenyl]ethenyl]-2-  pfopenylidenelhydrazonel  iirinuorometnyi)pfienylJ-1-[2-|4- 

''eryW^O-Stf;^^^^^^^  dimethylcyclopropanecartx^xylic    ackl    cyano(3- 

'''Tri:;:.y^^^t^r£S^^^^^^  ^^Id.         cyano(4-fluoro3- 

Fomesafen[5-{2-Chloro-4-(trifluoromethyl)ph€noxy)-N-methylsultonyl)-2-nitrobenzamidel 
Ferwxycarb  2-  4-Phenoxyphenoxy)ethyf]crrbamic  acid  ethyl  ester) '^        n.trooenzam.de] 

tiSn  fsll^rhffl*^^*^  °''^^"^K^  Pfopanolc  acid  ethyl  ester) 

£fhr^'    '  *     '^'°'™'''y'>P^'~'y'-2-""'0-2-«tt~«y-1-methyl-2-ox6eth^ 

Myclobutanil  l.alpha.-Butyl-.alpha.-(4-chlorophenyl)-l  H-1 .2.4-tria20le-  1-propanenitrile) 


Effective 
Date 


Chlorimuron  ethyl  (Ethyl-2-([[(4-chlofo^-methoxyprimidirv2-ylHart»nvn-aminolsulfonvnbenzoafPl 
SthXteT^'    f2-(((((4-M€thoxy-6-methyl:V:3.^tria2.)l$^ir  SthlllSSSfySni): 

1 ,1-dichJoro-1 ,2.3,3,3-pentafluoropropane  (HCFC-225eb) 
D2hPo'rSa£r"o^Of^Sl*°'"°"*  '°'""'^'^"«  dihydrocNorKte) 
^•^'^''^^'^■'^■'^•^'3-per)ta1\uoropiopane  (HCFC-225aa) 
1 .3-Dichloro-l .1 .2.3.3-pentafluoropropane  {HCFC-225ea) 


isulfonyl)-. 


1/1/95 
1/1/95 

1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 

1/1/95 

1/1/95 

1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 

1/1/95 
1/1/95 
1/1/95 
1/1/95 

1/1/95 


(c) 


Category  Name 


°'^^^^-^'il^\^^V  '!If '1^*^^  °"'y  '^s«  chemicals  listed  below) 
u>3a66 1-72-2    l,3-Bis(methylisocyanate)cyclohexane 
1,4-Bis(methyllsocyanate)cyclohexane 
1 ,4-Cyclohexane  diisocyanate 
Diethyldiisocyanatobenzene 
4,4'-Diisocyanatodiphenyl  ether 
2,4'-Diisocyanatodiph€nyl  sulfide 
3,3'-DimethoxybenzJdine-4,4'-diisocyariate 
3,3'-Dimefhyl-4.4'-diphenylene  diisocyanate 

3,3'-Dimethyldiphenylmethane-4.4'-diisocyanate 
Hexamethy  lene- 1 ,6-diisocyanate 
Isophorone  diisocyanate 
4-Methyldiphenylmethane-3,4-diisocyante 
1 .1-Mefhylene  bis(4-isocyanatocyclohexane) 
Methylenebis(phenylisocyanate)  (MDI) 
1 .5-Naphthalene  diisocyanate 
1 .3-Phenylene  diisocyanate 
1 ,4-Phenylene  diisocyanate 
Polymeric  diphenylnnethane  diisocyanate 
2.2,4-Tnmethylhexamethylene  diisocyanate 
2.4,4-Trimethylhexamethylene  diisocyanate 


010347-54-3 

002556-36-7 

134190-37-7 

004128-73-8 

075790-87-3 

000091-93-0 

000091-97-4 

000139-25-3 

000822-06-0 

004098-71-0 

075790-84-0 

005124-30-1 

000101-68-8 

003173-72-6 

000123-61-5 

000104-49-4 

009016-87-9 

016938-22-0 

015646-96-5 


Effective 
Date 

1/1/95 

Nicotine  and  salts 

Nitrate  compounds  (water  dissociable;  reportable  only  when  in  aqueous  solution) 


1/1/95 
1/1/95 
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Category  Name 


Polychlorinated  alkanes:  Includes  those  chemicals  defined  by  the  following  formula: 

C,H2«-yClv 

where  x  =  10  to  13; 

y  *  3  to  12;  and 

where  the  average  chlorine  content  ranges  from  40-70%  with  the  limiting  molecular  formulas  C.„H.vCI.,  and  C,,H„CI,: 

''°'^ny,nifA^c"3^^'n'^°"?P?""^^  ^^^^®)-  ^''"^'s  category  includes  only  those  chemicals  listed  below) 
00056-55-3    Benz(a)anthracene 

00218-01-9  Benzo(a)phenanthrene 

0005O-32-8  Benzo(a)pyrene 

00205-99-2  Benzo(b)fluoranthene 

00205-82-3  Benzo(j)fluoranthene 

00207-08-9  Benzo(k)fluoranthene 

00189-55-9  Benzo(rst)pentaphene 

00226-36-8  Dibenz(a,h)acridine 

00224-42-0  Dibenz(a,j)acridine 

00053-70-3  Dibenzo(a,h)anthracene 

05385-75-1  Dibenzo(a,e)fluoranthene 

00192-65-4  Dibenzo(a.e)pyrene 

00189-64-0  Dibenzo(a.h)pyrene 

00191-30-0  Dibenzo(a,l)pyrene 

00194-59-2  7H-Dibenzo(c,g)carbazole 

00057-97-6  7,12-Dimethylbenz{a)anthracene 

00193-39-5  indeno[1,2,3-cd]pyrene 

03697-24-3  5-Ni1ethylchrysene 

05522-43-0  1  -Nitropyrene 

*  ♦  •  •  .  .  . 

Strychnine  and  salts 


Effective 
Date 


1/1/95 


1/1/95 


1/1/95 


|FR  Doc.  94-29376  Filed  11-23-94;  4:03  pm) 
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Part  VI 


Environmental 

Agency 


40  CFR  Part  372 

Alternate  Threshold  for  Facilities  With 
Low  Annual  Reportable  Amounts;  Toxic 
Chemical  Release  Reporting;  Community 
Right-To-Know;  Final  Rule 


JMI 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
IOPPTS-400087A;  FRL-4920-61 
RIN  2070-AC70 

Alternate  Threshold  for  Facilities  With 
Low  Annual  Reportable  Amounts; 
Toxic  Chemical  Release  Reporting; 
Community  Right-To-Know 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an 
alternate  threshold  for  those  facilities 
with  low  annual  reportable  amounts  of 
a  listed  toxic  chemical.  These  are 
facilities  that  would  otherwise  meet 
reporting  requirements  under  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA).  A  facility  that  meets  the 
current  section  313  reporting 
thresholds,  but  estimates  that  the  total 
annual  reportable  amount  of  the 
chemical  does  not  exceed  500  pounds 
per  year,  can  take  advantage  of  an 
alternate  manufacture,  process,  or 
otherwise  use  threshold  of  1  million 
pounds  per  year,  for  that  chemical, 
provided  that  certain  conditions  are 
adhered  to.  EPA  is  establishing  this 
alternate  threshold  in  response  to 
petitions  received  from  the  Small 
Business  Administration  and  the 
American  Feed  Industry  Association, 
and  in  consideration  of  the  future 
management  of  the  Toxic  Release 
Inventory  (TRI). 

DATES:  This  rule  is  effective  November 
22. 1994,  except  for  40  CFR  372.27  and 
372.95  which  have  not  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  and  are  not  effective  until 
0MB  has  approved  them.  When 
approval  is  received,  EPA  will  publish 
notice  of  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Crawford.  Project  Manager.  Mail  Code 
7408,  401  M  St.,  SW.,  Washington,  DC 
20460  for  specific  information  on  this 
rule,  or  for  more  information  on  EPCRA 
section  313.  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline. 
Environmental  Protection  Agency.  Mail 
Code  5101. 401  M  St..  SW.,  Washington. 
DC  20460,  Toll  free:  1-800-535-0202. 
in  Virginia  and  Alaska:  703—412-9877 
or  Toll  ft-ee  TDD:  1-^00-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  rule  is  issued  under  section 
313(0(2)  and  section  328  of  the 


Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA),  42 
U.S.C.  11023(0(2)  and  11048.  EPCRA  is 
also  referred  to  as  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 

Section  313  of  EPCRA.  42  U.S.C. 
11023,  requires  certain  facilities  which 
manufacture,  process,  or  otherwise  use 
listed  toxic  chemicals  in  excess  of  the 
applicable  threshold  quantities  to  report 
their  environmental  releases  of  such 
chemicals  annually.  The  threshold 
quantities  are  established  in  section 
313(0(1).  EPA  has  authority  to  revise 
these  threshold  amounts  pursuant  to 
section  313(0(2);  however,  such  revised 
threshold  amounts  must  obtain 
reporting  on  a  substantia)  majority  of 
total  releases  of  the  chemical  at  all 
facilities  subject  to  section  313.  A 
revised  threshold  may  be  based  on 
classes  of  chemicals  or  categories  of 
facilities. 

Beginning  with  the  1991  reporting 
year,  such  facilities  also  began  reporting 
source  reduction  and  recycling  data  for 
listed  chemicals,  pursuant  to  section 
6607  of  the  Pollution  Prevention  Act,  42 
U.S.C.  13106.  This  information  is 
submitted  on  EPA  Form  9350-1  (Form 
R)  and  compiled  in  an  annual  Toxic 
Release  Inventory  (TRI).  Each  covered 
facility  must  file  a  separate  Form  R  for 
each  listed  chemical  manufactured, 
processed,  or  otherwise  used  in  excess 
of  the  reporting  thresholds  established 
in  section  313(0(1).  Section  328. 42 
U.S.C  11048,  provides  EPA  with 
general  rulemaking  authority  to  develop 
regulations  necessary  to  carry  out  the 
purposes  of  the  Act. 

B.  Bockgmund 

On  August  8,  1991,  the  Small 
Business  Administration  (SBA) 
petitioned  EPA  to  exempt  from  TRI 
reporting  requirements,  facilities 
reporting  relatively  low  volumes  of 
chemicals  released  and  transferred  off- 
site.  The  petition  proposed  that  EPA 
establish  a  tiering  system  within  the  list 
of  reportable  chemicals  under  EPCRA 
section  313.  The  petition  suggested  a 
division  of  the  Ust  to  be  based  on  a 
combination  of  chemical  toxicity  and 
amounts  reported  to  TRI.  Those 
chemicals  deemed  to  have  high  toxicity 
concerns  and/or  are  reported  in 
relatively  low  volumes  nationally, 
would  have  a  lower  "exemption" 
threshold  (such  as  10  pounds  for  the 
sum  of  releases  and  transfers)  or  would 
be  reported  on  a  much  more  simplified 
form.  Those  chemicals  with  lower 
toxicity  concerns  and  are  reported  in 
relatively  high  volumes  would  be 
subject  to  a  much  higher  "exemption" 


level,  such  as  5,000  pounds  for  the  sum 
of  releases  and  transfers. 

EPA  published  this  petition  as  a 
notice  in  the  Federal  Register  of 
October  27. 1992,  (57  FR  48706),  and 
received  a  substantial  number  of 
comments.  Copies  of  these  comments 
are  available  in  the  TSCA  docket, 
OPPTS  docket  number  400072. 

EPA  received  a  similar  request  in  a 
petition  from  the  American  Feed 
Industry  Association  (AFL\)  on 
February  14,  1992.  APIA  requested  an 
exemption  of  Standard  Industrial 
Classification  (SIC)  code  2048  from  TRI 
reporting.  The  general  basis  of  this 
request  is  that  facilities  in  SIC  code 
2048,  "Prepared  Feeds  and  Feed 
Ingredients  for  Animals  and  Fowls. 
Except  Dogs  and  Cats,"  have  such  small 
releases  of  the  listed  chemicals 
(primarily  feed  additives)  that  the 
industry  as  a  whole  does  not  contribute 
information  that  furthers  the  purposes 
of  EPCRA,  therefore,  the  imposition  of 
TRI  reporting  on  the  feed  industry  is 
unfair.  The  APIA  petition  suggested,  as 
an  alternative  to  their  request  of  an  SIC 
code  deletion,  that  EPA  adopt  the 
approach  proposed  in  the  SBA  petition. 
EPA  published  the  APIA  petition  as  a 
notice  in  the  Federal  Register  of  April 
13. 1993  (58  FR  19308).  and  again 
received  a  substantial  number  of 
comments.  These  comments  are 
available  in  the  TSCA  docket,  OPPTS 
docket  number  400077. 

EPA  decided  to  focus  on  a  revision  of 
current  reporting  requirements  that 
would  be  applied  to  all  industries 
subject  to  section  313,  as  opposed  to  a 
revision  restricted  to  target  industrial 
seciors  or  SIC  codes.  EPA  therefore 
considers  this  rule  as  a  response  to  both 
the  APIA  and  SBA  petitions. 

As  part  of  the  pre-proposal  process, 
which  included  consideration  of  the 
comments  received.  EPA  held  a  public 
meeting  on  February  16. 1994,  to 
present  its  analytical  findings  and  open 
discussions  regarding  reduced  reporting 
for  facilities  with  low  volumes  of 
releases  and  transfers.  Comment  was 
taken  on  a  variety  of  positions.  Results 
from  EPA's  preliminary  analysis  are 
presented  in  an  issues  paper.  Toxic 
Release  Inventory— Small  Source 
Exemption  (January  27, 1994)  (Issues 
paper),  which  can  be  obtained  in  the 
TSCA  docket,  OPPTS  docket  number      * 
400072,  along  with  copies  of  the 
testimony  presented  at  the  public 
meeting.  A  copy  of  the  Issues  Paper  can 
also  be  found  in  OPPTS  docket  number 
400087. 

C  Summary  of  the  Proposed  Pule 

EPA  issued  a  proposed  rule  on  July 
28, 1994  (59  FR  38524),  to  establish  a 


higher  manufacture,  process,  cr 
otherwise  use  threshed  far  those 
faciiities  having  low  rtdumes  of  specific 
chemicals  for  the  sum  of  amounts 
released  and  transferred  off-site  for  the 
purpose  of  treatment  and/or  disposaL 
Faciiities  qualifying  far  the  low  release 
and  trans£erciiteriQD  and  that 
manufecture.  ptocess.  or  otherwise  use 
less  tlian  the  hi^ier  "akemate" 
threshold  woold  be  eligibie  to  suhmit  a 
certification  statement  instead  of  a  full 
Form  R  report.  The  certification 
statement  would  be  made  available  to 
provide  the  regulated  community, 
compliance  programs,  and  other 
interested  parties  basic  information 
concerning  whicfa  facilities  were 
manufactining.  processinig.  or  otherwise 
using  a  TRI  cfaemical  at  current  section 
313  reporting  quuititiesv  but  whose  sum 
of  amounts  released  or  transferred,  for 
the  purpose  of  treatment  and/ or 
disposal,  were  below  100  pound*.  A 
faciUty  meeting  the  above  conditions 
and  cboosiag  to  submit  a  certificatioti 
statement  vrould  be  required  to 
maintain  records  substantiating  the 
calculations  that  establish  the  facility's 
eligibility  to  apply  the  alternate 
threshold. 

EPA  issued  the  proposal  in  part  as  a 
response  to  both  the  SBA  and  AFL\ 
petitions.  b«t  the  burden  relief  provided 
by  the  proposal  was  also  a  resuh  of 
EPA's  CDDsideratiQn  of  the  future 
management  of  the  overall  TRI  propam. 
As  stated  in  the  prc^sal,  EPA  is  in  the 
process  of  significantly  expanding  the 
TRI  program  to  add  many  additional 
chemicals  to  tiie  bsL  EPA  is  also  in  the 
process  of  erahiating  industry  sectors 
not  currently  coveied  by  TRI  for 
addition.  Bath  of  these  actions  are 
expected  to  substantially  increase  the 
level  of  current  reporting.  The  increase 
in  reporting  has  obvious  information 
management  im plications  for  EPA  as 
well  as  for  States.  Today's  action  will 
make  a  significant  portkm  of  the  current 
Pons  R  data  maaagranent  capacity 
available  lor  data  on  additional 
chemicals  and  from  new  sources.  EPA 
beUeves  this  will  also  hetp  increase  the 
long-term  efficiency  and  utility  of  the 
data  system  while  preservii^  a  basic 
link  for  the  pubbc  between  facility 
location  and  reportable  TRI  chemicals. 

EPA's  prc^sal  offered  several 
alternatives  to  those  advanced  by  the 
SBA  and  APIA  petitions.  All  a^iects  of 
the  proposal  were  available  for  public 
comment.  EPA  requested  specific 
comment  on  the  following  issues;  (1 ) 
What  should  form  the  basis  to 
determine  which  facilities  or  reports 
should  be  ehgrUe  for  burden  reduction 
(for  example,  should  a  category  of 
facilities  be  based  on  the  stmt  of 


JMI 


amounts  released  and  transferred  or 
based  on  the  sum  of  total  waste 
generated  far  a  given  chemical);  f2)  what 
volume  level  should  delCTraine  tiie 
eligible  "category";  (3)  what  should  be 
the  alternate  manufacture,  process,  or 
.  otherwise  use  thresholds;  (4)  what 
should  constitute  the  certification 
statement  and  how  often  it  should  be 
submitted:  and  (5)  what  would  be  the 
impacts  of  such  a  reporting 
modification.  These  issues  and  the 
comments  received  are  addressed  in 
unit  HI.  of  this  preamble. 

D.  SammoFy  of  the  Final  Rule 

EPA  is  establishing  an  alternate 
threshold  for  those  facilities  with  a  low 
amount  of  a  listed  toxic  chemical  in 
their  "annual  reportable  amount"  (in 
the  proposal,  this  amount  was  refisrred 
to  as  "total  waste").  Contingent  upon 
OMB  approval,  the  alternate  threshold 
rule  will  be  effective  for  activities 
beginning  January  1, 1995.  EPA  will 
pubUsh  a  technical  amendment  in  the 
Fedcr»)  Re^ster  when  the  reporting 
additions  have  been  approved  by  OMB. 
This  reporting  modification  wrill  enable 
facilities  otherwise  meeting  reporting 
requirements  under  section  313  of 
EPCRA  to  take  advantage  of  a  higher 
threshold  than  those  set  out  in  40  CFR 
372.25  for  rniy  listed  toxic  chemical,  if 
the  annual  reportable  amounts  of  that 
toxic  chemical  did  not  exceed  500 
pounds  for  the  combined  total 
quantities  released  at  the  facility, 
disposed  within  the  fecility.  treated  at 
the  facihty  (as  represented  by  amounts 
destroyed  m  converted  by  treatment 
processes),  recovered  at  the  facihty  as  a 
resuh  of  recycle  operations,  combusted 
for  the  piupose  of  energy  recovery  at  the 
facility,  and  anounts  transferred  from 
the  faciUty  to  off-site  locations  for  the 
purpose  0^  recycle,  enwgy  recovery, 
treatment,  and/or  disposal.  These 
volumes  correspond  to  the  sum  of 
amounts  reportaWe  for  data  elements  on 
EPA  Form  R  (EPA  Form  9350-1  .Rev.  12/ 
4/93)  as  Part  II  column  B  or  sectiorts  8.1 
(quantity  released),  8.2  (quantity  used 
for  energy  ncowry  on-site),  8.3 
(quantity  used  for  energy  recovery  off- 
site),  8.4  (quantity  recycled  on-site),  tkS 
(quantity  recycled  off^ite),  8.6  (quantity 
treated  on-site),  and  8.7  (quantity 
treated  off-site>. 

The  alternate  threshold  aprplies  to  a 
defined  category-  of  facilities  on  a  per 
chemical  basis.  The  ahemale 
manufacture,  process,  or  otherwise  use 
threshold  for  a  specific  chemical  at  a 
facility  meeting  the  category  dtefinition 
would  bean  amount  greater  than  1 
million  pouiuls  per  year.  Speciik:aIIy.  if 
a  faciUty  oianaiactufes.  protesses,  or 
otherwise  uses  I  million  pounds  or  less 


of  a  chemical  aimtrally,  and  if  500 
pounds  or  tess  of  that  chemical  is 
present  in  their  annual  reportable 
amount,  then  the  alternate  reporting 
option  is  available  to  that  facihty  for 
that  chemical.  Other  chemicals  at  the 
facility  that  do  not  meet  the  criteria  for 
the  ahCTnate  threshold  would  continue 
to  be  reported  on  Form  R  as  cinrently 
required. 

To  take  advantage  of  the  alternate 
threshold,  a  faciUty  is  required  to:  (1) 
Submit  an  annual  certification 
statement  indicating  that  the  facility  met 
the  requirements  for  u$e  of  the  ahemate 
threshold  for  the  specific  chemical  and 
(2)  maintain  and  make  availabfe  upon 
request  accurate  records  substantiating 
the  calculations  supporting  the  facility's 
claim  of  eligibility  for  the  alternate 
threshold  for  each  chemical. 

U.  Explanatka  of  this  Threshold 
Modification 

This  final  rule  establishes  an  ahemate 
threshold  for  purposes  of  submitting 
reports  under  section  313  of  EPCRA. 
The  key  factors  that  govern  the 
application  erf  this  ahemate  threshold 
are,  the  sum  of  amounts  of  the  listed 
toxic  chemical  in  their  aimual 
reportable  »nount,  and  the  quantity  of 
that  chemical  being  roanufactm-ed, 
processed,  or  otherwise  used  within  the 
facility. 

Current  reporting  thresholds  set  forth 
in  EPCRA  section  313(0(1)  apply  to  the 
manufacture,  process,  or  otherwise  use 
of  listed  section  31 3  chemicals,  hi  short, 
these  are  activity-based  thresholds. 
EPCRA  section  313(0(2)  also  {M-ovides 
EPA  with  the  flexibility  to  revise  the 
established  activity-based  threshold 
amounts  in  section  313(0(1)  and  ^>ply 
such  revised  thresholds  to  individual 
chemicals,  classes  of  chemicals,  or 
categories  of  fadhties.  However,  any 
modification  of  a  threshold  must 
continue  to  obtain  reporting  on  a 
substantial  majority-  of  total  releases  of 
the  chemical  at  all  facihties  subject  to 
the  requirements  of  section  313. 

This  final  rule  first  establishes  a 
category  of  facilities  based  on  the 
annual  sirm  of  a  listed  toxic  chemical  in 
their  annual  reportable  amount.  By 
establishing  this  category  of  facilities,  a 
threshold  modification  can  then  be 
applied  sefectively  to  that  category.  A 
facility  becomes  part  of  this  category  if 
at  least  one  toxic  chemical,  otherwise 
reportable,  does  not  exceed  the  500 
pound  criterion  for  that  chemical  in 
their  annauaJ  reportable  amount. 
Anrraul  reportabfe  amount  is  defined  as 
the  combined  total  quantities  released  at 
the  facility,  disposed  within  the  facility, 
treated  at  the  facility  (as  represented  by 
amounts  destroj-ed  or  converted  by 
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treatment  processes),  recovered  at  the 
facility  as  a  result  of  recycle  operations, 
combusted  for  the  purpose  of  energy 
recovery  at  the  facility,  and  amoimts 
transferred  from  the  facility  to  off-site 
locations  for  the  piupose  of  recycle, 
energy  recovery,  treatment,  and/or 
disposal.  These  volumes  correspond  to 
the  sum  of  amoimts  reportable  for  data 
elements  on  EPA  Form  R  (EPA  Form 
9350-1;  Rev.  12/4/93)  as  Part  11  column 
B  or  sections  8.1  (quantity  released),  8.2 
(quantity  used  for  energy  recovery  on- 
site),  8.3  (quantity  used  for  energy 
recovery  off-siie),  8.4  (quantity  recycled 
on-site),  8.5  (quantity  recycled  off-site), 
8.6  (quantity  treated  on-site),  and  8.7 
(quantitv  treated  off-site). 

A  facility  in  this  category  is  then 
eligible  to  take  advantage  of  an  alternate 
manufacture,  process,  or  otherwise  use 
threshold  of  1  million  poimds  for  that 
specific  chemical.  Hence,  if  the  facility 
meets  the  criterion  of  having  no  more 
than  500  pounds  in  its  annual 
reportable  amount  of  a  listed  toxic 
chemical,  and  for  that  chemical,  the 
facility  does  not  exceed  the 
manufactxire,  process,  or  otherwise  use 
threshold  of  1  milUon  poimds.  then  that 
facility  may  submit  a  certification 
statement  for  that  chemical  in  lieu  of  a 
full  Form  R.  A  facility  eligible  to  apply 
the  alternate  threshold  and  choosing  to 
submit  a  certification  statement  must 
keep  records  substantiating  the  facility's 
ehgibility  determination.  If  EPA 
subsequently  determines  that  the 
facility  was  ineligible  to  apply  the 
ahemate  threshold,  then  the  Agency  can 
bring  an  enforcement  action  with 
respect  to  non-reporting  of  Form  R. 

m.  Issues  Considered  and  Comment 
Summary 

EPA  received  about  500  comments  in 
response  to  EPA's  Alternate  Threshold 
proposal  (59  FR  38524).  Approximately 
400  of  these  comments  were  submitted 
by  industry  or  entities  representing 
industry  concerns.  The  remaining 
comments  were  submitted  by 
environmental  and  labor  organizations, 
public  interests  groups,  state  program 
representatives,  and  private  citizens. 
The  following  section  is  a  discussion  of 
the  major  issues  and  points  raised  in 
comments  received  and  EPA's 
consideration  of  those  comments  that 
pertain  to  this  final  rule.  The  major 
issues  are  discussed  in  the  following 
order:  Structure  of  the  facility  category; 
poundage  level  for  the  category; 
alternate  threshold  level;  certification 
statement;  recordkeeping  requirements; 
covered  facility  status;  degree  of  burden 
reduction;  and  effective  date.  A 
Response  to  Comment  document,  which 
addresses  issues  raised  in  the  comments 
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and  outlines  EPA's  response  in  greater 
detail,  has  been  prepared  and  is 
available  through  the  TSCA  docket ' 
(OPPTS-400087). 

A.  Facility  Category 

The  reporting  modification 
established  by  this  rule  is  intended  to 
provide  regulatory  reUef  for  facilities 
that  report  low  amounts  of  listed  toxic 
chemicals  in  their  annaul  reportable 
amount.  For  reasons  stated  in  the 
proposal  (59  FR  38524),  this  reporting 
modification  is  intended  to  help  focus 
both  industry's  and  EPA's  resources  on 
the  data  of  greatest  significance.  EPA 
proposed  to  target  this  regulatory  reUef 
at  facilities  where  the  sum  of  releases 
and  a  subset  of  the  transfers  were  below 
100  pounds.  However,  EPA  offered 
alternatives  including  use  of  total  waste 
as  the  basis  of  the  eUgible  "category." 

1.  Category  based  on  releases  and 
certain  transfers  as  proposed.  Many 
industry  commenters  voiced  approval 
for  the  structure  of  the  category  as 
initially  proposed  by  EPA,  but  generally 
these  commenters  urged  the  Agency  to 
raise  the  volume  level  of  the  category. 
Several  comments  submitted  by 
industry  requested  that  EPA  consider  all 
releases  to  Publicly  Owned  Treatment 
Works  (POTW)  as  zero  releases  or 
disregard  them  from  the  calculations  a 
facility  must  make  in  determining  their 
eligibility  for  the  alternate  threshold.  A 
number  of  commenters  from  industry 
said  that  EPA  should  only  focus  on 
amounts  released  and  referred  to  the 
language  in  the  statute  which 
states, . . .  "such  revised  threshold  shall 
obtain  reporting  on  a  substantial 
majority  of  total  releases  of  the  chemical 
at  all  facilities  . .  .  ."  as  support.'  These 
commenters  argued  that  transfers  to 
POTWs  and  landfills  have  little 
environmental  effect  and  do  not 
represent  actual  environmental 
loadings.  Many  commenters  from  the 
animal  feed  and  dairy  industries 
referred  to  their  most  frequently 
released  chemicals,  such  as  sulfuric 
acid,  arguing  that  amounts  of  these 
chemicals  are  almost  completely 
neutralized  or  adequately  treated  by 
recipient  POTWs  and  should  not  be 
considered  a  factor  in  a  facility's 
eligibility.  A  similar  comment  suggested 
that,  if  EPA  is  interested  in  amounts 
going  to  or  being  handled  by  POTWs  or 


•  Section  313(0(2)— The  Administrator  may 
establish  a  threshold  amount  for  a  toxic  chemical 
different  from  the  amount  established  by  section 
313(fMl).  Such  revised  threshold  shall  obtain 
reporting  on  a  substantial  majority  of  total  releases 
of  the  chemical  at  all  facilities  subject  to  the 
requirements  of  this  section.  The  amounts 
established  under  this  paragraph  may,  at  the 
Administrator's  dftcretion.  be  based  on  classes  of 
chemicals  or  categories  of  facilities. 


landfills,  the  TRI  should  be  expanded  to 
include  these  types  of  facilities. 

EPA  disagrees  with  commenters  who 
would  limit  the  category  to  direct 
releases  at  the  facility  only.  EPA's 
rationale  for  proposing  the  sum  of 
releases  and  certain  transfers  was  to 
cover  direct  as  well  as  potential 
environmental  loadings  associated  with 
the  wastes  generated  by  that  facility. 
EPA  can  see  no  merit  in  the  argument 
that  transfers  to  POTWs  should  be 
discounted  as  part  of  the  category 
determination.  The  ultimate  entry  into 
the  environment  of  any  particular 
chemical  sent  to  a  POTW  in  wastes  is 
highly  dependent  upon  the  type  of 
treatment/disposal  process  at  that 
POTW.  For  example,  ammonia  may  be 
destroyed  by  tertiary  treatment 
processes,  but  not  all  POTWs  employ 
this  process.  Additionally,  many 
chemicals,  such  as  most  metals,  are  not 
converted  to  less  toxic  forms  during 
treatment  processes,  such  as  those 
employed  by  POTWs.  and  may  either 
pass  directly  through  these  treatment 
operations  and/or  be  directed  to  other 
media.  Therefore,  EPA  believes  that 
these  amounts,  along  with  amounts 
handled  by  other  management  practices 
that  can  potentially  result  in 
environmental  releases,  should  be 
accounted  for  and  be  part  of  a  facility's 
eligibility  determination. 

Many  commenters  representing 
environmental  and  public  interest 
groups  stated  their  concern  over  the 
amounts  of  materials  that  would  not  be 
accounted  for  by  EPA's  proposed 
category  approach.  These  commenters 
urged  EPA  to  eliminate  the  "recycling 
loophole"  which  can  be  characterized 
by  the  removal  bom  public  access 
information  on  the  volumes  associated 
with  waste  management  activities  such 
as  materials  recycling.  These 
commenters  contend  that  not  including 
this  type  of  information  as  a  criterion  in 
the  facility  category  determination 
undermines  source  reduction  and  is  in 
conflict  with  national  policy  established 
in  the  Pollution  Prevention  Act  (PPA)  of 
1990.  Some  of  these  commenters  stated 
that  the  recycling  loophole  encourages 
burning  of  toxic  wastes  that  are  often 
transferred  to  cement  kilns,  instead  of 
encouraging  source  reduction  practices. 
Additional  comments  received  raised 
concerns  over  hazardous  emissions  that 
result  from  solvent  recycling  operations, 
some  of  which  are  not  listed  within  the 
manufacturing  SIC  codes  of  20  through 
39.  and  therefore,  are  not  currently 
required  to  report  to  TRI.  Commenters 
indicated  that  TRI  provides  specific  data 
on  transfers  of  hazardous  wastes  for  the 
purpose  of  recycling.  These  data  are 
important  because  they  indicate  where 
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releases  fit>m  the  fiuther  processing,  of 
such  toxic  chemicals  may  be  occurring. 
A  comment  from  a  representative  oi  a 
state's  toxiics  reporting  program,  stated 
that  signifisant  amounts  of  currently 
reported  information  within  their  state 
would  no  longer  be  reported  if  EPA's 
category  wwre  implemented  as 
proposed.  Their  analysis  of  the  impact 
on  their  state's  reporting  indicated  that 
EPA's  proposal  would  primarily  benefit 
larger  businesses.  This  commenter 
noted  that  some  facilities  operating  in 
their  state  identified  as  meeting  the  100 
pound  categpry  as  proposed  have 
reported  ofi-site  transfers  for  recycling 
of  amounts  as  high  as  3  and  15  million 
pounds  for  a  given  chemical.  This 
commenter  suggested  that  this 
"recyclijig  loophole"  could  be 
eliminated  by  including  off-site 
transfers  fiar  xscycling  and  those 
amounts  burned  for  energy  recovery  in 
the  category  dfitermination. 

As  discussed  below,  EPA  believes  that 
there  is  merit  in  structuring  the  category 
in  such  a  way  to  include  volumes 
associated  with  management  activities 
beyond  releases  and  limited  transfers  as 
proposed.  Ultimately,  the  structure  of 
the  categpry  should  relate  to  how  well 
it  serves  to  provide  an  optimal  balance 
between  hinden  reduction  fbi 
submitters  and  data  preservation  for 
users  of  the  bill  lance  of  TRI  data. 

2.  Categpry  bfosedon  annual 
reportable  amount  EPA's  proposal 
included  an  alternative  that  would 
establish  a  category  based  on  the  total 
amount  in  wastes,  which,  was  referred  to 
as  total  waste  generation.  This  category 
includes  all  amounts  released  on-site, 
transferred  off-site  for  treatment  or 
disposal,  recycled  or  burned  for  energy 
recovery  on-  or  off-site,  and  treated  on- 
site.  One  conunenter  from  industry 
argued  against  using  the  total  waste 
option,  because  the  purpose  of  the 
reporting  modification  should  be 
concerned  with  infbnnation  relevant 
under  EPCKA.  This  commenter  went  on 
to  say  that  the  information  collected 
under  the  PPA  of  1990  is  subsidiary  to 
EPCRA  section  3ia  data  elements.  This 
commenter  and  several  others  from 
industry  stated  that  basing  the  category 
on  total  waste  limits  the  amount  of 
burden  reduction  sought  by  this 
reporting  modification,  and  that 
adopting  the^  total  waste  approach 
would  actually  serve  as  a  disincentive 
for  applying  more  poUutitan  prevention 
practices. 

Similarly,  commenters  from  iadustry 
said  that  creating  a  category 

il 


detenninatioa  tixal  does  not  include 
amounts  sent  off-site  for  recycling  or  to 
incineration  for  energy  recovery  would 
encourage  more  facilities  to  engage  in 
these  activities,  as  opposed  to  treating  or 
directly  disposing  of  wastes.  An 
industry  representative  said  that  not 
including  amoimts  sent  off-site  as  part 
of  tile  facility  category  determination  is 
particularly  relevant  when  siich  wastes 
are  recovered  and  are  then  returned  to 
the  originator.  This  commenter  along 
with  several  others  from  industry  said 
that  excluding  these  amr>nn»^  would 
encourage  facilities  to  participate  in 
respons^lie/reasonable  care  types  of 
programs,  which  further  poIlatLon 
prevention  goals. 

One  commenter  said  that  the 
environmental  releases  from  wastes 
generated  by  a  "covered  facility"  are 
likely  to  be  included  in  the  talculation 
of  environmental  releases  either  (i)  by 
the  generator  of  the  waste,  or  (ii)  by  an 
off-site  "covered  faeiiity"  to  which  the 
waste  is  sent  far  recycling  or  energy 
recovery.  The  commenter  continued  by 
saying  that  since  environmental  releases 
are  the  ultimate  focus  of  the  TRI 
program,  the  likelihood  that  th^  will  be 
included  in  the  release  calculations  of 
some  "covered  facility"  should  allay 
fears  that  toxic  chemicals  transferred 
off-site  for  recycling  or  energy  recovery 
would  somehow  escape  the  system. 
EPA  disagrees  with  commenters 
stating  that  information  collected  und«- 
the  PPA  is  stibsidiary  to  data  mandated 
by  EPCRA  section  ai3.  EPA  believes 
that  the  PPA  data  are  an  enhancement 
of  the  basic,  data  gathered  by  EPCRA 
section  313.  The  purpose  of  this 
enhancement  was  to  provide  the  public 
with  a  more  complete  picture  of  the 
amount  of  toxic  chemicals  in  facility 
waste  streans>  which  can  highlight  the 
potential  for  source  reduction.  EPA 
believes  that  including  a  broader 
category  of  amounts  reportable  to  TRI  in 
a  facility 'adetecminatioa  will  not 
discourage  facilities  from  implementing 
pollution  prevention  activities,  and  that 
the  inclusion  of  this  broader  category  of 
amounts  will  encourage  facilities  to 
practice  source  reduction  measures 
where  possible,  which  is  the  primary 
goal  of  pollution  prevention.^ 

Comments  from  the  environmental 
commiinity,.  labor  organizations,  states, 
and  private  citizens  voiced  strong 
opposition  t»  EPA's  proposed  category 
because  it  did  not  include  amotiots 
being  cecyded  or  burned  fats  energy 
recovery.  These  commenters  were 
concerned  about  the  removal  from 


public  access  of  information  regarding 
the  further  pnacessing  of  hazardous 
materials  and  the  emissions  that  may 
result.  A  number  of  commenters  urged 
EPA  to  continue  to  collect  the 
information  on  materials  sent  off-site  for 
the  purpose  of  recycling  and/or  energy 
recovery  which  were  not  included  in 
EPA's  proposed  approach.  A  few  public 
interest  groups  sulanitted  eomments 
that  described  hazardous  materials 
recycling  as  a  hazardous  activity,  and 
urged  EPA  to  continue  to  collect 
information  on  materials  being  sent  to 
these  facilities.  Noting  cases  where 
these  facilities  have  created  serious 
environmental  problems,  a  few  other 
comments  came  from  individuals  and 
local  interest  groups  fiving  near 
facilities  where  hazardous  waste 
recycling  and  burning  occurs.  These 
commenters  stress  the  need  for  their 
communities  to  have  access  to 
information  regarding  materials  being 
sent  to  these  facilities.  Some  luged  EPA 
to  list  these  types  of  facilities  for  direct 
IKI  reporting. 

Several  commenters  stated  that  EPA 
has  the  authority,  through  the  PPA  and 
EPCRA,  to  collect  and  make  avaiL  jle 
information  regarding  chemicals  being 
recycled  and  burned  for  energy  recovery 
and  urged  that  EPA  continue  to  do  sa 

EPA  believes  that  a  category  based  en 
either  releases  and  transfers  or  aimual 
reportable  amounts  will  satisfy  the 
section  313tflt2)  requirement  for 
reporting  on  "total  releases"  because 
"annual  reportable  amounts,"  as 
defined  in  this  rule,  encompasses 
releases.  However.  EPA  agrees  with  the 
commenters  concerned  with  the 
amounts  of  materials  that  are  not  part  of 
the  category  based  on  releases  and 
transfers.  As  noted  in  the  proposal, 
amounts  associated  with  waste 
management  activities  for  those 
facilities  fitting  a  category  description 
based  only  on  releases  and  transfers  can 
be  substantial.  EPA  carefully  weighed 
these  comments  regarding  the  structure 
of  the  category  and  has  determined  that 
a  category  based  on  animal  reportable 
amounts  is  more  consistent  with  ti  ; 
goals  of  EPCRA  than  the  release  and 
transfer  option. 

EPA's  proposal  presented  an  analysis 
of  the  volumes  of  materials  managed  as 
waste  that  would  be  affected  (i.e.,  not 
reported  in  detail!  under  a  reporting 
modification  based  on  a  facility  category 
of  releases  and  transfers  or  annual 
reportabfe  amounts. 
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2  Pollution  Pi»venti<jn  Act  of  1390,  section 
6602(a)(4)  "Sautce  reduction  is  fundamentally 
different  and  more  dasirable  than  waste 


managmnent  and'  poUutjim  controL  The 
Environmental  Pnnrtctioa  A^vocy  needs  to  addi«as 
the  historical  lack  of  attention  to  source  reduction." 


61492  Federal  Register  /  Vol.  59.  No.  229  /  Wednesday.  November  30.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  229  /  Wednesday.  November  30.  1994  /  Rules  and  Regulations  61493 


Table  i.— Comparison  of  Impact  on  Data  Between  Proposal  and  Final  Rule  (1992  Data) 


Number  of  Form  Rs 

PoufxJs  of  Releases  arxl  Transfers 

Pounds  of  Annual  Reportable  Amounts 


1992  Data 


83,000 

4,400,000.000 

37.000,000,000 


Data  affected*'  (Percent  of  1992  Data) 


Proposed 


62,500  (-25%) 
222,700  (0.01  %) 
6.105,310,400(16.7%) 


Final 


63,000  (-24%) 
2.209.800  (0.05%) 
2,505,600  (0.01%) 


*,*'  K°VJ?^i*V®'®^^®^^^,'^*®^  ^"^  ^"""^  reportable  amounts  not  reported  on  Form  R  and  percentage  of  national  amounts  if  the  altemafP 
thresfiold  had  been  available  and  used  by  all  eligible  facilit)es  for  1992  reporting.  *^"iuiye  w  nauonai  amoums.  n  me  alternate 


There  was  a  substantial  difference  in 
the  annual  reportable  amount  data 
associated  with  the  forms,  as  defined  by 
the  two  basic  category  approaches.  As 
presented  in  EPA's  proposal,  the  total 
waste  volimie  (annual  reportable 
amount)  associated  with  the  forms 
identified  by  a  category  based  on 
releases  and  transfers  (at  a  level  of  less 
than  100  pounds),  was  estimated  to  be 
2.2  billion  pounds  based  on  1991  data. 
This  represented  approximately  6.3 
percent  of  this  data  nationally.  The 
same  category,  in  terms  of  1992  data,  as 
seen  in  Table  1  above,  affected 
approximately  6.1  billion  pounds  of 
aimual  reportable  amount  information, 
or  16.7  percent  of  this  data  nationally. 
In  comparison,  a  category  based  on 
annual  reportable  amoimts  not 
exceeding  500  pounds  would  apply  to 
very  nearly  the  same  number  of  Form 
Rs.  However,  based  on  1991  data,  these 
forms  had  only  2.7  milHon  poimds  of 
annual  reportable  amounts  associated 
with  them.  The  forms  fitting  the  same 
category  for  1992  reporting,  as  seen  in 
Table  1  above,  have  an  estimated  2.5 
million  pounds  of  aimual  reportable 
amount  data  associated  with  them  (Ref 
4).  EPA  believes  that  the  significant 
increase  in  volumes  of  annual 
reportable  amounts  reported  in  1992  as 
compared  to  1991  can  be  attributed  to 
a  greater  amount  of  recychng  and  on- 
site  treatment  activities  reported  by 
those  facilities  that  have  releases  and 
transfers  of  less  than  100  pounds. 
Additionally,  some  of  the  volume 
differences  may  also  be  attributed  to 
more  accurate  reporting  given  that  1992 
was  the  second  year  that  the  data 
associated  with  the  PPA  was  required. 

EPA  believes  that  the  disparity  in 
amounts  of  data  associated  with  the 
forms  defined  by  a  category  based  on 
releases  and  transfers  and  a  category 
based  on  annual  reportable  amounts  is 
great  enough  to  discount  an  approach 
based  on  only  releases  and  transfers  for 
treatment  and/or  disposal.  Hence.  EPA 
agrees  with  those  commenters  who  have 
stressed  the  need  to  retain  information 
on  amounts  of  materials  being  treated, 
recycled,  or  burned  for  energy  recovery 
both  on-site  and  off-site.  EPA  has 
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therefore  structured  the  category  in  this 
final  rule  to  be  based  on  the  sum  of 
amounts  reported  during  the  calendar 
year  as  represented  by  the  following: 
The  combined  total  of  quantities 
released  at  the  facility,  disposed  within 
the  facility,  treated  at  the  facility  (as 
represented  by  amounts  destroyed  or 
converted  by  treatment  processes), 
recovered  at  the  facility  as  a  result  of 
recycling  operations,  combusted  for  the 
purpose  of  energy  recovery  at  the 
facility,  and  amounts  transferred  from 
the  facility  to  off-site  locations  for  the 
purpose  of  recycle,  energy  recovery, 
treatment,  and/or  disposal.  These 
volumes  correspond  to  the  sum  of 
amounts  reportable  for  data  elements  on 
EPA  Form  R  (EPA  Form  9350-1;  Rev. 
12/4/93)  as  Part  II  column  B  or  sections 
8.1  (quantity  released),  8.2  (quantity 
used  for  energy  recovery  on-site),  8.3 
(quantity  used  for  energy  recovery  off- 
site),  8.4  (quantity  recycled  on-site),  8.5 
(quantity  recycled  off-site),  8.6  (quantity 
treated  on-site),  and  8.7  (quantity 
treated  off-site). 

Certain  commenters  stated  their 
objection  to  inclusion  of  these  amounts, 
using  the  rationale  that  doing  so  would 
discourage  pollution  prevention.  EPA 
believes  that  inclusion  of  these  amounts 
is  in  keeping  with  the  goal  and  national 
poUcy  of  pollution  prevention.  EPA 
believes  that  this  information  should  be 
available  to  the  public  and  other 
interested  parties,  who  are  concerned 
with  the  operations  that  generate, 
receive,  and  further  process  large 
amounts  of  these  materials.  The  public 
has  demonstrated  a  strong  concern 
about  these  operations,  and  TRI 
provides  a  rehable  accounting  of 
reportable  constituents  and  their 
estimated  amounts  from  those  facilities 
required  to  report  to  TRI.  EPA  further 
believes  that  requiring  facilities  to 
accoimt  for  pollution  prevention  efforts, 
including  source  reduction  activities, 
can  serve  to  inform  industry  and  the 
users  of  the  data  about  the  level  of 
progress  being  made  at  a  particular 
facility  and  within  a  given  industry. 

EPA  believes  that  a  category  based  on 
annual  reportable  amounts  will  more 
appropriately  focus  the  burden 


reduction  benefit  of  this  rule  on 
facilities  that  have  limited  the  entry  of 
toxic  chemicals  into  waste  streams, 
rather  than  on  facilities  that  could 
derive  the  benefit  by  shifting  toxic 
chemicals  from  one  management 
practice  to  another.  EPA  sJso  believes 
that  a  category  based  on  annua] 
reportable  amounts  will  retain  a  higher 
degree  of  specificity  of  the  toxic 
chemical  data  while  still  allowing  for 
the  burden  reducing  "conversion"  of  a 
substantial  number  of  full  Form  R 
reports  to  certification  statements. 

3.  Category  based  on  a  chemical  Jist 
division.  Many  commenters  from 
industry  supported  the  approach  put 
forth  in  the  SBA  petition  to  treat  listed 
chemicals  differently.  This  approach 
was  referred  to  in  EPA's  proposal  as  the 
"spht  list"  approach.  These  commenters 
stress  that  only  by  distinguishing  among 
chemical  toxicities  can  H'A  effectively 
determine  what  information  can  be 
exempted  on  the  basis  of  a  chemical's 
relative  and  potential  impact.  They 
argue  that  oiily  by  making  distinctions 
among  chemicals  on  the  basis  of  their 
human  health  and/or  environmental 
impacts  can  EPA  properly  determine 
what  information  is  vital  to  a 
community's  right-to-know,  as  opposed 
to  chemical  accounting  for  the  sake  of 
reporting.  A  few  of  these  commenters 
supported  EPA's  example  of  splitting 
the  listed  chemicals  primarily  based  on 
their  Occupational  Safety  and  Health 
Administration  (OSHA)  carcinogen 
classification,  as  presented  in  EPA's 
Issues  Paper  (Ref  3).  Several  of  these 
industry  commenters  who  support  the 
"split  list"  approach  suggested  that  EPA 
establish  a  simplified  petitioning  system 
that  would  allow  parties  to  submit 
requests  to  move  chemicals  from  one 
fist  to  another. 

One  commenter  stated  that  current 
risk  assessments  are  overly  reliant  on 
cancer  rates  and  ignore  too  many  other 
health  problems,  including  adverse 
reproductive  outcomes  such  as  birth 
defects,  developmental  abnormalities, 
low  birth  weights,  and  behavioral 
abnormalities.  This  commenter  also 
cites  adverse  effects  on  the  human 
immime  system,  neurological  diseases. 


as  well  as  asthma  and  other  respiratory 
diseases.  In  addition,  other  commenters 
noted  that  adverse  impacts  on  the 
ecosystem,  including  wildlife 
reproductive  effects  (e.g.,  from 
endocrine  disruptors),  need  to  be 
considered  when  discussing  toxicity. 
Many  of  the  commenters  from  the 
enviroimiental  community  stressed  their 
concern  over  losing  any  data  or  limiting 
the  public's  access  to  information  on 
toxic  chemicals  that  persist  in  the 
environment  or  have  carcinogenic, 
developmental,  or  other  serious  health 
impacts.  Several  commenters  described 
EPA's  alternate  threshold  as 
inappropriate  and  insisted  on  full 
reporting  on  "small  releases"  of 
persistent  toxic  chemicals  such  as 
mercury  or  highly  toxic  chemicals  such 
as  phosgene.  Other  commenters 
supported  the  addition  of  highly  toxic 
chemicals  and  are  in  favor  of  setting  a 
much  lower  reporting  threshold  in  order 
to  receive  reports  on  these  chemicals.  A 
few  commenters  urged  EPA  to  add  these 
types  of  chemicals  to  TRI  and  require 
reporting  for  any  amounts  released.  One 
commenter  objected  to  EPA's  proposed 
reporting  change,  stressing  that  it  is 
based  on  the  fallacious  assumption  that 
"small"  releases  do  not  pose  risks  to 
public  health  and  the  environment  and 
therefore  the  public  does  not  need 
explicit  information  regarding  such 
releases. 

For  the  purpose  of  this  category 
structiuB,  EPA  chose  to  make  no 
distinction  among  listed  chemicals.  EPA 
is  not  attempting  to  apply  risk-based 
concepts  in  this  rulemaking.  EPA  does 
recognize  that  there  are  wide  variations 
in  the  hazards  associated  with  the 
chemicals  on  the  list.  EPA  is  concerned 
that  the  current  threshold  structure  may 
be  masking  important  data  on  releases 
and  waste  management  activities  of 
certain  chemicals  that  may  exhibit 
bioaccmnulative  properties  or  direct 
toxicity  even  at  low  levels.  EPA  may 
consider  a  future  modification  of 
current  thresholds  to  more  fully  capture 
information  on  chemicals  that  persist  in 
the  environment  and  bioaccumulate. 
It  is,  therefore,  EPA's  intention  to 
establish  a  reporting  modification  in 
this  rulemaking  that  creates  a  degree  of 
reporting  relief  without  substantially 
limiting  the  information  currently 
collected  and  made  available  through 
TRI.  It  is  also  EPA's  intention  that  this 
reporting  modification  apply  to  all 
industries  subject  to  reporting  and  to  all 
listed  toxic  chemicals  without  regard  to 
their  relative  hazard. 

4.  Chemical-specific  issues.  Several 
commenters  from  the  feed  industry 
repeated  their  position  that  the 
chemicals  for  which  the  majority  of 


their  reports  are  submitted  are  Food  and 
Drug  Administration  (FDA)  approved 
nutrient  additives  for  animal  feed,  and 
are  generally  recognized  as  safe  (GRAS) 
by  the  scientific  community.  One 
commenter  supporting  these  points 
added  that  the  industry's  handUng 
practices  for  these  chemicals  further 
reduce  losses  that  might  otherwise 
occur,  wh^ch  should  lessen  concern 
over  adverse  affects  resulting  from  the 
use  or  processing  of  these  chemicals. 
One  commenter  requested  that  EPA 
establish  a  separate  reporting  threshold 
for  "by-products,"  such  as  ammonia 
generated  from  rendering  operations, 
and  suggested  a  100,000  pound  level  for 
these  chemicals. 

A  few  specialty  industries,  such  as  the 
cold  storage  industry,  which  uses 
ammonia  for  refrigeration  units,  claim 
that  their  industry  accounts  for  only  a 
fraction  of  the  volume  of  ammonia 
produced  nationally.  These  commenters 
make  the  point  that  their  use  of  this 
chemical  is  safe,  does  not  threaten  the 
enviromnent,  and  the  reporting  of  the 
emffsions  associated  with  these  uses 
serves  no  benefit. 

One  commenter  believes  EPA  should 
modify  the  processing  threshold  to 
exclude  chemicals  intentionally  added 
when  making  products  for  distribution 
if  the  total  faciUty  releases  and  transfers 
are  less  than  4  percent  of  the  use 
volume  of  the  chemical  in  the  calendar 
year.  This  commenter  states  that  this 
step  will  promote  use  reduction  and 
release  reduction  by  facilities  where 
processing  of  toxic  chemicals  is 
essential  for  the  manufacture  of  their 
product. 

As  indicated  in  the  above  section, 
many  of  the  comments  submitted  by  the 
environmental  community  urged  EPA  to 
collect  and  make  available  through  TRI 
information  on  any  amounts  of 
chemicals  that  could  affect  serious 
impacts  on  hiunan  health  and  the 
environment. 

For  many  of  the  same  reasons  given 
in  the  above  discussion  concerning  a 
possible  list  division,  EPA  intends  that 
the  regulatory  relief  provided  by  this 
rule  be  applied  to  all  facilities  and  all 
listed  toxic  chemicals,  rather  than  only 
those  that  are  not  highly  toxic.  EPA 
believes  that  the  intent  of  EPCRA 
section  313  is  to  place  the 
decisionmaking  on  whether  a  facility's 
releases  are  acceptable  to  a  community 
in  the  hands  of  the  community. 
Therefore.  EPA  does  not  believe  that  it 
should  make  distinctions  among  the 
listed  chemicals  on  the  basis  of  inherent 
toxicity. 

Avoiding  further  complica|ion  in  the 
use  of  TRI  data  is  also  a  significant 
consideration  in  how  this  burden 


reduction  amendment  is  structured. 
EPA  strongly  believes  that  an  individual 
interested  in  accessing  TRI  data  should 
be  able  to  locate  and  understand  the 
information  contained  in  the  data  base 
with  as  few  encumbrances  as  possible. 
Singling  out  specific  chemicals  and 
chemicals  managed  by  specific 
processes  from  how  other  chemicals  are 
reported,  could  unnecessarily 
complicate  the  use  of  the  data.  While 
many  of  the  issues  raised  by  the 
commenters  concerning  specific 
chemicals  may  have  merit,  EPA  does 
not  beheve  it  would  be  productive  to 
further  compUcate  this  rule  amendment 
by  making  particular  exceptions  for 
specific  chemicals  or  handling 
practices. 

B.  Level  of  the  Category 

In  addition  to  the  basis  on  which  a 
category  of  facilities  would  be 
structured,  EPA  asked  for  comment  on 
the  poundage  level  proposed  and 
offered  alternatives.  Although  a  few 
commenters  supported  EPA's  proposed 
level  of  less  than  100  pounds  for  the 
sum  of  releases  and  transfers,  most  of 
the  commenters  bom  industry  preferred 
a  higher  level,  while  some  commenters 
generally  opposed  to  the  reporting 
modification  said  they  could  accept  a 
level  such  as  zero  or  10  pounds  as  long 
as  total  waste  were  not  excluded  and 
other  conditions  were  met. 

A  federal  Agency,  along  with  one 
chemical  manufacturer,  submitted 
comments  in  support  of  EPA's  proposed 
level,  while  comments  submitted  by  the 
feed  industry  generally  supported  a 
release  and  transfer  level  of  500  pounds. 
This  level  was  supported  by  these 
commenters  based  on  the  types  of 
chemicals  handled  by  their  industry. 
One  chemical  specifically  mentioned 
was  sulfuric  acid,  which  some 
commenters  said,  "would  not  be  of  great 
concern  for  releases  at  500  pounds  or 
less."  Some  of  the  other  commenters 
supported  the  500  poimd  level  based  on 
the  level  of  accuracy  of  data  collected  by 
TRI. 

A  few  industry  commenters  said  that 
EPA's  proposed  level  was  too  low  to 
benefit  their  specific  industry  and  urged 
EPA  to  elevate  the  level.  A  trade 
association,  among  others,  criticized 
EPA's  proposal  as  lacking  adequate 
justification.  Several  of  these 
commenters  said  that  EPA's  selection  of 
approach  and  level  were  unfounded, 
while  others  disagreed  that  there  was  a 
"natural  break"  in  the  data,  as  EPA 
described  at  the  100  pound  level.  Some 
commenters  identified  other  levels  in 
the  data  that  they  thought  indicated  a 
more  appropriate  level  for  selection. 
Several  industry  commenters 
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questioned  EPA's  sincerity  in  providing 
any  level  of  significant  burden 
reduction.  One  commenter  stated  that 
EPA's  proposed  level  is  based  on  the 
impact  of  total  waste  information 
affected,  which  does  not  necessarily 
relate  to  actual  volumes  of  total  waste 
generated. 

One  commenter  said  that  EPA  should 
set  the  category  level  at  500  pounds 
because  it  currently  accepts  range 
reporting  of  0-499  pounds  and  adopting 
a  "low-level"  release  category  of  less 
than  500  pounds  is  effectively  no 
different  than  allowing  a  facility  to  use 
a  range  code.  Other  commenters 
supporting  the  500  pound  level  describe 
the  data  loss  as  not  unreasonable. 

Se\eral  commenters  said  that  EPA's 
proposed  level  does  not  allow  a  margin 
of  error  in  estimating  releases,  and 
therefore,  many  facilities  will  be  forced 
to  submit  actual  release  amounts  on 
Form  R  and  will  not  be  able  to  take 
advantage  of  the  alternate  threshold. 

Additional  comments  were  submitted 
that  stated  the  application  of  a  less  than 
100  pound  category  on  chemicals  with 
relatively  low  toxicities  was  not 
consistent  with  EPA's  Common  Sense 
Initiative,  and  that  a  5,000  pound 
release  of  a  chemical  such  as  an  acidic 
cleaner  over  the  course  of  1  year  is 
insignificant.  These  commenters  stress 
that  chemicals  such  as  this  do  not 
bioaccumulaie,  are  not  carcinogenic, 
and  do  not  damage  the  environment  at 
the  levels  used  by  their  industry. 

Commenters  supporting  the  split  list 
approach  are  in  favor  of  an  elevated 
poundage  level  for  chemicals  of  low 
toxicity  and  a  much  lower  poundage 
level  for  those  chemicals  determined  to 
have  higher  toxicity  or  hazard  concerns. 
Many  of  these  commenters  urge  EPA  to 
apply  the  SBA's  5,000  pound  level  to 
the  low  toxicity  chemicals  and  a  10 
pound  level  for  chemicals  considered  to 
be  of  greater  concern.  Some  commenters 
supporting  the  split  list  approach 
argued  that  the  adoption  of  a  5,000 
pound  level  for  low  toxicity  chemicals 
could  improve  data  quality  and  further 
lessen  the  burden  on  industry  and  EPA. 
Some  commenters  suggested  variations 
on  the  levels  suggested  by  the  SBA 
petition,  such  as  1,000  pounds  for  low 
toxicity  chemicals  and  0  to  500  pounds 
for  chemicals  with  high  toxicities. 

One  commenter  supporting  a  5,000 
pound  split  list  approach  assumed  that 
if  all  of  the  amounts  released  and 
transferred  (for  the  purpose  of  treatment 
and/or  disposal)  which  EPA  estimated 
would  not  bo  reported  on  under  its 
proposal  were  located  at  a  single  facility 
using  one  chemical  of  "typical"  toxicity, 
the  concentrations  of  those  releases 
would  be  below  OSHA  permissible 


exposure  hmits  if  the  distance  to  the 
facility's  fenceline  was  470  meters  or 
man.  The  commenter  continued  with 
this  supposition  to  make  the  point  that 
for  a  5,000  pound  release  and  transfer 
category  level,  within  no  single  location 
(zip  code)  would  there  be  a  loss  of  an 
amoimt  great  enough  to  trip  a 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  reportable  quantity  (RQ) 
for  a  single  facility,  at  least  for  two 
states  researched  by  the  commenter. 
This  argument  is  premised  on  the 
amount  released  and  transferred,  for  a 
given  chemical  under  the  5,000  pound 
category  level,  being  evenly  distributed 
over  a  facility's  annual  operations  while 
not  exceeding  the  maximum  amount 
released  within  a  single  24-hour  period 
of  a  chemical  of  "typical "  toxicity.  The 
commenter  used  ammonia  as  an 
example.  This  argument  would  not 
apply  for  chemicals  with  CERCLA  RQ 
values  below  100  pounds,  which  would 
exclude  approximately  150  currently 
listed  TRI  chemicals  (Ref.  2). 

Additionally,  a  CERCLA  Usted  *^ 
chemical  released  in  excess  of  its  RQ 
value  as  part  of  a  facility's  routine 
operations,  as  presented  in  the  example, 
would  require  an  application  for 
continuous  release  notification,  or  the 
facility  would  be  required  to  report  each 
instance  that  the  amount  released 
exceeded  the  chemical's  RQ  value. 

Many  other  comments  submitted  by 
industry  supported  a  level  of  5,000 
pounds,  making  no  toxicity  distinctions 
among  listed  chemicals.  This  was 
broadly  supported  by  referring  to  the 
percentage  of  release  and  tiansfer  (for 
the  purpose  of  treatment  and/or 
disposal  only)  data  that  would  still  be 
collected.  These  commenters  referred  to 
EPA's  analysis  relating  to  volumes  of 
chemicals  released  on-site  and  sent  off- 
site  for  the  purpose  of  treatment  and/or 
disposal  that  would  be  affected  based  on 
a  range  of  category  levels.  Many 
commenters  contend  that  by 
establishing  the  category  level  at  less 
than  5,000  pounds,  only  an  additional 
0.7  percent  of  the  data  for  releases  and 
transfers  would  be  affected,  as 
compared  with  a  facility  category  set  at 
less  than  100  pounds  for  releases  and 
transfers.  Many  of  these  commenters 
said  that  their  facility  had  never 
received  a  request  for  information  or 
had  any  knowledge  of  the  pubUc's 
interest  in  releases  of  low  amounts, 
adding  that  resources  necessary  to 
provide  this  information  could  be  used 
more  beneficially. 

A  comment  submitted  by  a  chemicals 
manufacturer  supporting  the  5,000 
pound  thre'shold  said  that  such  a 
threshold  would  not  significantly 


reduce  the  quantity  of  aggregate  releases 
and  transfers  that  their  bcilities 
ciurentlv  report. 

A  trade  association  submitted 
comment  in  support  of  a  total  waste 
approach,  but  proposed  a  level 
matching  that  of  a  conditionally  exempt 
small  quantity  generator  as  defined  in 
the  RCRA  program,  which  would  be  less 
than  2,645  pounds. 

Conversely,  some  commenters  argued 
that  EPA  should  be  focusing  on 
expansion  of  community  right-lo-know 
and  should  lower  reporting  thresholds 
to  collect  data  on  small  releases  of 
highly  toxic  chemicals  that  are  currently 
unavailable  to  the  public  in  a 
comprehensive  format. 

An  envirorunental  organization 
criticized  the  alternate  threshold 
proposal  for  not  including  amounts 
transferred  to  recycling  and  energy 
recovery  facilities.  This  organization 
voiced  support  for  a  total  waste 
approach,  but  with  a  threshold  of  10 
pounds.  Citing  data  presented  in  EPA's 
proposal,  this  commenter  states  that  a 
facility  category  based  on  total  waste  at 
a  10  pound  level  corresponds  to 
approximately  10,000  forms,  which 
represents  substantial  regulatory  relief 
for  businesses  without  reducing  the 
public's  access  to  important  information 
which  they  have  a  right-to-know.  A 
major  trade  union  voiced  approval  of 
this  approach,  provided  that  a  facility 
also  indicate  into  which  media  a 
chemical  was  released. 

As  discussed  in  the  preceding  section, 
EPA  has  decided  to  base  the  facility 
category  on  the  annual  reportable 
amount  rather  than  the  amount  released 
plus  limited  transfers.  After  considering 
the  multiple  factors  related  to  the 
selection  of  a  category  level,  EPA  has 
selected  an  annual  reportable  amount  of 
not  greater  than  500  pounds.  In 
choosing  a  poundage  level,  EPA  sought 
a  level  that  provides  a  reasonable 
balance  between  preserving  the  detail  of 
data  available  to  die  public  and 
providing  facilities  with  a  realistic 
option  for  burden  reduction.  EPA 
believes  that  a  level  of  500  pounds  or 
less  represents  a  reasonable  cut-off  for 
this  annual  reportable  amount 
approach.  EPA  estimates  that  20.100 
Form  Rs  would  have  been  affected  for 
the  1992  reporting  year  by  the  alternate 
threshold  for  a  category  based  on  an 
annual  reportable  amount  of  no  more 
than  500  pounds.  This  number  of  forms 
is  essentially  identical  to  the  number 
that  would  have  been  eligible  for  the 
proposed  approach. 

Based  on  1992  data,  the  amounts 
reported  on  Form  Rs  identified  as 
coming  ht>m  facilities  that  would  meet 
the  Gacility  category  of  annual  reportable 
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amounts  not  exceeding  500  pounds, 
account  for  less  than  1  percent  of  annual 
reportable  amoimts  reported  nationally. 
While  the  amounts  reported  by  facilities 
fitting  EPA's  proposed  category  and 
level  account  for  nearly  17  percent  of 
annual  reportable  amounts  reported 
nationally.  These  data  also  indicate 
several  additional  impacts  that  EPA 
believes  are  important  in  determining 
which  level  is  appropriate. 

EPA  believes  that  a  comparison  of 
impacts  at  the  county  level  is  relevant 
to  EPA's  decision.  Based  on  1992  data, 
an  estimated  250  counties  would  have 
greater  than  50  percent  of  all  of  their 
annual  reportable  amount  data  affected 
by  a  category  based  on  releases  and 
transfers  at  a  100  pound  level,  as  EPA 
proposed.  Under  a  category  based  on 
annual  reportable  amounts  not 
exceeding  500  pounds,  about  90 
counties  are  estimated  to  have  greater 
than  50  percent  of  their  annual 
reportable  amount  data  affected 
(Ref.  1 ).  Perhaps  more  importantly,  the 
number  of  counties  that  would  have  a 
volume  of  over  1  milhon  pounds  of 
their  annual  reportable  amount  data 
affected,  based  on  the  proposed  release 
and  transfer  category,  is  estimated  to  be 
greater  than  278,  while  the  category 
based  on  annual  reportable  amounts  not 
exceeding  500  pounds  has  no  counties 
where  annual  reportable  amoimts 
greater  than  1  million  pounds  would  be 
affected  (Ref.  1). 

Selection  of  the  500  pound  level  is 
consistent  wdth  current  range  reporting. 
Current  reporting  guidance  allows 
facilities  to  submit  estimated  amounts 
pertaining  to  releases  on-site  or  transfers 
off-site  in  terms  of  three  range  codes. 
These  range  codes  correspond  to 
poundage  amounts  of  1-10, 11-499,  and 
500-999  pounds.  Range  codes  can  be 
used  in  as  many  reporting  fields  as  the 
estimated  amount  applies  for  amounts 
released  or  transferred.  While  range 
codes  are  not  currently  available  for 
reporting  PPA  data,  establishing  a 
category  of  facilities  based  on  annual 
reportable  amounts  effectively  extends 
range  reporting  to  these  activities. 
Submission  of  a  certification  statement 
is  different  from  receipt  of  a  Form  R  that 
indicates  amounts  in  ranges.  The 
certification  will  not  provide  the  detail 
as  to  which  media  the  chemical  was 
released  or  otherwise  directed  as  does 
Form  R. 

EPA  does  not  believe  that  the  fact  that 
a  commenter  has  received  no  inquiries 
from  the  public  demonstrates  that  the 
information  is  not  of  value.  Because  the 
data  are  kept  in  a  publically  available 
database,  there  is  no  need  for 
individuals  to  contact  a  company  in 
order  to  access  and  use  the  information 
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Finally,  EPA  believes  a  category  based 
on  annual  reportable  amounts  not 
exceeding  500  pounds  will  limit  the  loss 
of  detailed  information  currently 
available,  while  providing  industry  with 
a  reasonably  attainable  level.  As  EPA's 
analysis  indicates  in  Table  1  in  unit 
III.A.2.  of  this  preamble,  that  the 
approach  selected  is  estimated  to  apply 
to  approximately  25  percent  of  the 
currently  reported  submissions. 

C.  Alternate  Threshold  Level 

EPA  proposed  that  facilities  which 
meet  current  section  313  reporting 
requirements  for  a  listed  toxic  chemical, 
but  estimate  for  that  chemical  the  sum 
cf  amounts  released  and  transferred  (for 
the  purpose  of  treatment  and/or 
disposal  only)  is  below  100  pounds  per 
year,  could  take  advantage  of  an 
alternate  manufacture,  process,  or 
otherwise  use  threshold  of  1  million 
pounds  per  year,  for  that  chemical.  The 
proposed  1  million  pound  alternate 
threshold  received  considerable 
comment.  Comments  were  primarily 
directed  at  the  proposal's  impact  on 
those  facilities  with  low  releases  and 
limited  transfers  but  which  have  high 
volume  chemical  uses.  The  following 
unit  addresses  comments  on  the 
alternate  threshold  in  terms  of:  (1) 
Application  of  the  alternate  threshold; 
(2)  impact  on  high  volume  chemical 
users;  and  (3)  alternatives  to  the 
proposed  approach. 

1.  Application  of  the  alternate 
threshold.  Several  commenters 
requested  that  EPA  clarify  whether  the 
Agency  intends  the  application  of  the 
alternate  threshold  to  apply  in  the  same 
manner  as  current  threshold 
applications  for  submitting  Form  R.  In 
particular,  commenters  wanted 
clarification  that  the  1  million  pound 
alternate  thre.shold  applies  in  a 
mutually  exclusive  manner  to  either 
manufacture,  or  process,  or  otherwise 
use  of  the  toxic  chemical  within  the 
facility. 

EPA  confirms  that  the  application  of 
the  alternate  threshold  applies  in  the 
same  manner  as  current  thresholds 
apply  in  making  compliance 
determinations  for  submitting  Form  R. 
This  is  reflected  in  §  327.27(c)  of  the 
regulatory  text.  That  is,  the  alternate 
threshold  represents  the  amount  that  the 
facility  manufactures,  or  processes,  or 
otherwise  uses  of  the  listed  toxic 
chemical.  If  the  facility  meets  the 
eligibility  criteria  for  the  category  and 
does  not  exceed  1  million  pounds  of 
manufacture,  or  process,  or  otherwise 
use,  then  the  facility  may  be  eligible  for 
reduced  reporting.  In  a  multi- 
establishment  facility  situation,  the 
owner  or  operator  must  determine  the 


total  amount  of  the  same  listed  toxic 
chemical  that  is,  for  example,  otherwise 
used  vdUiin  all  estabUshments  of  the 
facility  and  then  compare  it  to  the 
alternate  threshold.  Chvners  or  operators 
of  facilities  should  also  be  aware  that 
the  calculation  of  the  low  volume 
category  amount,  annual  reportable 
amoimts  not  exceeding  500  pounds  in 
total  wastes,  must  be  based  upon  a 
whole  facility  determination,  and  must 
include  all  activities  occurring  within 
all  estabhshments  within  the  facility, 
unless  otherwise  exempt. 

Several  commenters  saw  no  apparent 
rationale  for  the  milhon  pound 
threshold,  since,  as  one  commenter 
stated,  EPA  has  not  collected  threshold 
data  for  EPCRA  section  313  reported 
chemicals.  One  commenter  states  that 
EPA  should  eUminate  the  million 
pound  per  year  "manufacture,  process, 
or  otherwise  use"  threshold,  since  one 
of  the  key  objectives  for  the  EPA 
proposal  is  to  reduce  reporting  of  de 
minimis  releases;  this  conunenter  sees 
no  reason  to  establish  an  additional 
quahfication  threshold  related  to 
chemical  usage,  which  goes  beyond  the 
Congressional  intent  for  EPCRA  to  keep 
the  public  informed  of  releases  to  the 
environment. 

Another  commenter  stated  that  the  1 
million  pound  threshold  is  unnecessary 
because  this  rulemaking  focuses  on 
amounts  released  not  used.  The  volume 
of  a  listed  chemical  which  a  facility 
manufactures,  processes,  or  uses  should 
have  no  bearing  on  whether  that  facility 
qualifies  for  the  proposed  de  minimis 
category  based  on  releases,  since  no 
appreciable  benefit  is  gained  by  either 
the  public  or  the  regulated  community 
if  releases  are  below  the  facility  category 
level. 

As  described  in  unit  II  of  this 
preamble,  EPA  is  issuing  this  rule  under 
the  authority  of  section  313(0(2)  to 
reduce  the  reporting  burden  for  those 
facilities  that  have  relatively  low 
amounts  of  listed  chemicals  in  annual 
reportable  amounts.  To  accomplish  this, 
EPA  is  establishing  a  category  of 
facilities  based  on  certain  criteria  that 
would  be  eligible  to  use  an  alternate 
threshold.  It  is  by  the  application  of  a 
higher  manufacture,  process,  or 
otherwise  use  alternate  threshold  that 
determines  the  eligibility  of  facilities 
within  the  category  to  elect  to  submit  a 
certification  statement  in  lieu  of  a  Form 
R  for  those  chemicals  to  which  the 
category  criteria  apply. 

2.  Impact  on  high  volume  chemical 
users.  Many  commenters  criticized  the 
proposed  alternate  threshold  level  for 
penahzing  high  volume  chemical  users 
with  low  releases  and  transfers, 
providing  these  facilities  with  no 
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incentive  for  pollution  prevention  while 
displaying  a  bias  against  facilities 
reporting  within  certain  SIC  codes. 
Some  believe  the  regulation  should 
serve  as  an  opportimity  for  EPA  to 
reward  or  encourage  companies  with 
low  releases,  instead  of  subjecting 
facilities  to  a  threshold  which  many 
■  view  as  sUU  too  low.  One  firm 
conducted  an  analysis  indicating  that 
facilities  operating  in  the  metal  and 
metal  fabrication  industries  (SIC  codes 
33  and  34}  account  for  approximately  21 
percent  of  all  Form  Rs  submitted  under 
TRI.  Under  the  proposed  rule,  these 
facilities  would  have  been  unable  to 
take  advantage  of  the  alternate  threshold 
at  a  disproportionate  rate  due  to  their 
large  volumes  of  materials  recycled  and 
further  processed  that  would  have 
exceeded  the  proposed  1  million  pound 
threshold.  Several  comraenters  from  the 
feed  industry  said  that  faciUties  in  this 
industry  can  regularly  process  1  million 
pounds  or  more  of  feed  ingredients  that 
contain  TRI  chemicals  but  are  able  to 
keep  their  releases  typically  below  100 
pounds.  These  commenters  ask  why 
these  operations  should  be  penahzed  for 
their  high  efficiency. 

Some  commenters  expressed  the 
belief  that  EPA's  proposed  alternate 
threshold  had  been  arbitrarily  selected 
and  was  not  clearly  defined.  Several 
commenters  emphasize  that  EPA  should 
set  the  alternate  threshold  level  high 
enough  to  allow  aU  facilities  with 
quahfying  low  releases  to  utilize  the 
biuden  reduction  intended  by  this 
rulemaking.  Some  of  these  commenters 
recommended  alternatives  such  as  a  10 
and  50  raillioi-   -ound  thresholds 
instead  of  EPA  s  1  million  pound 
proposed  level. 

Chie  conunenter  said  that  EPA  appears 
to  be  unaware  of  the  fundamental  reality 
that  production  throughput  does  not 
relate  to  amounts  released.  This 
conunenter  repeated  the  position  that 
EPA  should  reward  large  facilities  that 
control  their  releases  by  allowing  them 
to  qualify  for  the  same  benefit. 

Through  this  rule,  EPA  intends  to 
provide  a  reporting  modification  that 
delivers  some  degree  of  regulatory  rehef 
while  continuing  to  capture  relevant 
data.  The  1  million  pound  alternate 
threshold  represents  an  attempt  to 
balance  these  two  concerns. 

Many  commenters  from  tlie 
environmental  community  and  others 
commented  that  the  structure  of  the 
regulation  put  forth  in  EPA's  proposal 
would  allow  facilities  to  handle 
volumes  of  up  to  1  milUon  pounds  per 
chemical  without  the  public  having 
access  to  this  information.  These 
commenters  were  concerned  about 
those  amounts  that  would  not  be 


included  in  the  facility  category,  such  as 
amoimts  recycled  as  EPA  proposed,  and 
that  the  amount  of  a  chemical  managed 
by  these  activities  would  only  be 
limited  by  the  level  of  the  alternate 
manufacture,  process,  or  otherwise  use 
thresholds. 

EPA  believes  that  concerns  raised  by 
commenters,  about  the  proposed 
approach  affecting  potentially  very  large 
amounts  of  information  on  chemicals  in 
waste  streams  (i.e.,  they  would  not  be 
reported),  has  been  mitigated  by 
establishing  a  facility  category  based  on 
annual  reportable  amount.s.  By 
establishing  the  category  based  on 
annual  reportable  amounts,  only 
amoiuits  managed  in  waste  streams  up 
to  the  level  established  for  the  category 
are  eligible  for  reduced  reporting.  In 
contrast,  EPA's  proposed  approach 
would  have  allowed  a  facility  to 
conduct  such  waste  management 
activities  as  on-site  treatment  well 
beyond  the  category  level  of  100  pounds 
and  submit  a  certification  statement  so 
long  as  the  facility  did  not  exceed  the 
alternate  threshold  of  1  million  poimds. 

EPA  has  established  the  alternate 
threshold  for  manufacture,  process,  or 
otherwise  use  of  1  million  pounds  in 
order  to  provide  those  facilities  with 
annual  reportable  amoimts  not 
exceeding  500  poimds  per  chemical 
with  a  lower  burden  reporting  option, 
while  preserving  more  detailed  data  for 
faciUties  that  manufacture,  process,  or 
otherwise  use  larger  volumes  of 
chemicals.  A  1  million  pound  alternate 
threshold  for  amounts  manufactured  or 
processed,  with  annual  reportable 
amounts  not  exceeding  500  pounds, 
represents  an  efficiency  of  99.95  percent 
and  EPA  believes  this  level  is  likely  to 
include  the  vast  majority  of  facilities 
meeting  the  category.  EPA  also  believes 
that  establishing  the  alternate  threshold 
at  1  milUon  poimds  is  an  effective 
means  to  retain  more  detailed 
information  where  exceedingly  large 
volumes  of  toxic  chemicals  are 
managed. 

3.  Alternatives  to  the  proposed 
approach.  Many  commenters  offered 
alternatives  to  the  proposed  activity 
threshold.  One  commenter  suggested 
that  EPA  consider  a  sUaight  revision  of 
the  otherwise  use  threshold  from  the 
current  10,000  pound  level  to  25,000 
pounds  in  order  to  simplify  the  rule. 

EPA  considered  revising  the 
otherwise  use  threshold  in  its  initial 
analysis  of  this  rulemaking.  By  revising 
the  otherwise  use  threshold,  only  those 
forms  pertaining  to  chemicals  used 
would  be  affected  and  the  reduced 
reporting  would  not  apply  to  chemicals 
manufactured  or  processed. 
Additionally,  where  a  revision  of  the 


otherwise  use  threshold  may  be  easier  to 
implement  than  the  alternate  threshold 
established  by  this  rule,  it  does  not 
provide  the  ability  to  consider  and  make 
allowances  for  the  types  of  information 
that  will  be  affected.  For  example,  the 
current  reporting  thresholds  allow  a 
facility  to  have  uses  of  a  chemical  in 
amounts  up  to  10,000  pounds  and  not 
be  required  to  report  to  TRI.  Uses  of  a 
chemical  can  result  in  direct  releases  or 
transfers  of  nearly  all  of  the  amounts 
used.  By  raising  die  othenvise  use 
threshold  to  25,000  pounds,  a  facihty 
could  potentially  release  up  to  25,000 
poimds  of  a  given  constituent  and  the 
public  would  not  have  access  to  that 
information  through  TOI. 

Two  commenters  believe  EPA  should 
modify  the  "otherwise  use"  threshold  to 
exclude  chemicals  contained  in  closed 
systems  that  are  not  released  under 
normal  use  activities.  Reporting  under 
section  313  is  often  required  when  a 
listed  chemical  contained  in  a  closed 
system  is  charged  or  recharged  in 
amounts  that  exceed  the  "otherwise 
use"  threshold  of  10,000  pounds.  TTie 
commenters  state  that  the  inclusion  of 
this  type  of  "otherwise  use"  in 
threshold  determinations  does  not  meet 
the  intent  of  EPCRA.  since  releases  may 
not  occur  in  the  same  year  that  the 
facility's  activity  meets  the  reporting 
threshold.  The  commenters  further  state 
that  pollution  prevention  is  generally 
not  applicable  to  these  kinds  of  closed 
systems,  with  the  exception  of  use  of  a 
substitute  chemical-which  may  or  may 
not  be  less  toxic,  and  may  be  controlled 
by  other  laws  and  regulations.  These 
commenters  argue  that  the  exclusion  of 
closed  systems  from  the  threshold 
determination  parallels  other  EPA 
guidance  on  exemptions  for  use  of  an 
article,  and  is  in  keeping  with  the  intent 
of  EPCRA. 

EPA  believes  the  type  of  activity 
described  by  this  commenter  should 
continue  to  be  a  covered  use  under  TRI. 
These  types  of  uses  can  involve 
handling  of  significant  quantities  of  a 
listed  chemical.  EPA  has  provided  an 
interpretation  that  only  requires 
considering  amounts  toward  the 
otherwise  use  threshold  in  those  years 
when  such  large  volumes  are  handled, 
such  as  when  refrigeration  systems  are 
recharged. 

D.  Certification  Statement 

EPA  proposed  that  each  qualifying 
facility  that  chooses  to  apply  the 
alternate  threshold  must  file  an  annual 
certification  statement  for  that  listed 
toxic  chemical  instead  of  a  Form  R.  The 
proposal  outlined  two  primary  purposes 
of  a  certification  statement.  A 
certification  statement  serves  as  a  means 


of  infanning  the  public  about  die 
preseoee  and  general  magnitude  of 
combined  releases  and  transfers  of  a 
listed  toxic  chemical  by  a  facility  at  a 
lower  burden  than  submittiag  a  Fonn  R. 
It  also  serves  to  satisfy  the  statutory 
intent  al  section  313(f)(2)  which 
requires  that  reporting  be  obtained  on  a 
substantial  majority  of  releases  of  a 
chemical.  The  proposed  elements  of  the 
certification  statement  inchided 
signature  erf  a  senior  management 
official,  facility  identification,  location 
and  certain  other  linkage  data,  the 
chemical  identity,  and  an  indicatioa  of 
any  trade  secrecy  claim. 

1.  General  reactions  to  the 
certification  statement  concept.  Many 
commenters,  primarily  those 
representing  die  regulated  community, 
oppose  the  concept  of  a  certification 
statement.  Several  commenters  stated 
diat  EPA  should  comply  with  the  spirtt 
and  purpose  of  the  Paperwork 
Reduction  Act  and  not  require  an 
annual  certification.  Two  commenters 
stated  that  numerous  other 
environmental  requirements,  including 
the  basicTRI  thresholds,  allow  for  self- 
deterrainatlcm  vnth  requirements,  and 
question  why  diis  rule  should  be 
different.  Others  commenters  raised 
shnikr  concerns.  For  instance,  if  the 
facility  meets  the  "exemption- 
standard,  then  recordkeeping  should  be 
sufficient  for  the  purposes  of  an 
inspection. 

EPA  would  like  to  reiterate  that  the 
proposal  of  an  alternate  threshold  was 
not  developed  to  establish  a  wholesale 
exemption  from  section  313  reporting 
requirements.  Because  the  statute  does 
not  provide  expressed  authority  to 
establish  a  specific  release-based 
threshold.  EPA  has  used  die  alternate 
threshold  authority  in  section  313(f)(2) 
to  grant  some  regulatory  relief  to  small 
sources.  Section  313(fl(2)  requires  Uiat  a 
rtivised  threshold  based  on  a  facility 
category  concept  retain  reporting  on  a 
"substantial  majority"  of  releases. 
Therefore  ft  would  not  be  sijficient  to 
simply  rely  on  recordkeeping  as  a 
means  of  satisfying  the  law.  A 
certification  statement  serves  the 
purposes  of  right-to-know  hv  providing 
the  public  with  the  basic  information 
that  a  facility  manufactures,  processes, 
or  otherwise  uses  a  listed  chemical  in 
excess  of  current  Uu^sholds  in  secUon 
313(f)(1),  that  the  annual  reportable 
amount  is  between  0  and  500  pounds, 
and  that  the  facility  did  not  exceed  the 
alternate  threshold  for  reporting.  This 
infonnation  will  be  made  available  in 
the  TRI  data  base.  Company  records 
supporting  such  determinations  are 
available  to  EPA  inspectoM. 
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Several  commenters  representing 
environmental  and  public  interest 
groups  supported  the  concept  of  a 
certification  statement.  This  support  is 
generally  associated,  however,  widi  a   . 
particular  low  volume  amount  that 
establishes  die  category-.  For  example, 
one  commenter  states  that  a  certification 
statement  is  appropriate,  but  the 
proposed  level  is  too  high.  Another 
commenter  states  that  annual 
certification  should  be  provided,  but 
only  if  die  level  is  set  at  10  pounds  or 
below.  Another  commenter  states  that 
"^  most,  EPA  should  allow  annual 
certification  where  a  facility's  releases, 
all  transfers,  and  waste  streams  are  zero 
or  10  pounds,  if  simple  check  boxes 
show  where  die  chemical  went  (land, 
water,  air,  recycling,  etc.)."  Anodier  ' 
commenter  states  that  annual 
certification  is  reasonable  only  if  there 
is  no  loophole  for  recychng  and  energy, 
recovery,  that  source  reduction  goals  are 
not  undermined,  and  that  small  release 
^entities  are  truly  small.  A  commenter 
from  a  state  government  indicated  that 
a  certification  statement  would  ensure 
diat  the  present  universe  of  facilities 
covered  by  dieir  State  pollution 
prevention  rules  would  remain  intact. 

EPA,  in  this  final  action,  has  adopted 
a  certification  statement  approach  and 
the  basis  of  die  low  vohime  category  has 
been  shifted  to  an  annual  reportable 
amount  approach.  EPA  does  not  believe 
however,  that  implementation  of  a 
certification  statement  should  be  made 
contingent  upon  the  setting  of  a 
particular  poundage  value  for  the 
category  level.  EPA  behevea  diat  a 
certification  statement  is  necessary  in 
order  to  maintain  public  right-to-know 
and  to  meet  the  statutory  "substantial 
majority"  of  releases  requirement.  The 
certification  statement  relates  to  a  range 
volume  for  a  given  chemical  contained 
in  the  annual  reportable  amount  that 
can  have  multiple  connections  to 
quantitative  line  items  as  reported  or 
Form  R.  However.  EPA  does  not  agree 
that  additional  check  boxes  are  needed 
in  the  certification  statement.  EPA 
believes  diat  die  category  and  level 
established  in  this  final  rule  are  such 
diat  replacement  of  full  Form  Rs,  for 
diose  eligible  reports,  widi  certification 
statements  provides  the  public  with  an 
adequate  level  of  information. 

2.  Frequency  of  certification.  In  \he 
proposed  rule,  fr^uency  of  certificaUon 
would  track  the  annual  requirwnent  for 
submission  of  Form  R.  EPA  requested 
comment  on  the  appropriateness  of 
certification  statements  received  less 
frequently  than  on  an  annual  basis. 
Commenters  representing 
envinmmental  and  public  interest 
groups  supported  anatml  certificatioii. 


Many  commenters  representing  die 
regulated  community  stated  that 
industries  should  be  able  to  submit  die 
certification  only  once,  arguing  diat  a 
facihty  diat  takes  advantage  of  die 
alternate  du«shold  wiU  likelv  remain 
ehgible  year  after  year,  and  if  they 
become  ineligible,  diey  will  submit  a 
Form  R.  These  commenters  stated  that 
during  facility  inspections,  EPA  could 
require  fadliUes  to  perform  detailed 
calculations  to  verify  eligibility  and  diet 
such  detailed  calculations  to  support 
die  certification  should  not  be  required 
each  year. 

Other  commenters  reconunended  a  3 
or  5-year  certification  schedule.  Severaf 
commenters.  many  from  the  metal 
plating  industry,  favor  a  3-year 
certification  with  appropriate 
recordkeeping.  Commenters  from 
industry  generally  believe  diat  annual 
certification  at  any  level  is  not  necessary 
and  does  httle  to  reduce  die  burden  of 
reporting.  However,  one  commenter 
representing  an  industry  which 
generally  opposed  die  certification 
statement,  indicated  that  if  EPA  were  to 
require  such  a  statement  diet  it  should 
be  annual.  The  reason  given  is  diat  there 
is  a  greater  likelihood  of  missed  filings 
under  a  bi-annual  or  tri-a.inual  schedule 
and  the  consequent  exposure  to 
enforcement. 

la  diis  final  rule,  EPA  has  retamed  an 
annual  schedule  for  submission  of  die 
certification  statements.  EPA  believes 
diat  a  one-time  or  multi-year  approach 
would  not  provide  the  data  continuity 
necessary  for  providing  die  TRI  data 
annually  to  die  public  In  addition,  EPA 
does  not  beheve  that  it  should  present 
the  information  to  die  public  in  die  TRI 
data  base  from  such  certification  activity 
unless  it  is  based  upon  a  positive 
submission  fay  the  facility.  For  example, 
lack  of  receipt  of  a  certification 
statement  during  one  of  the  "out  years- 
can  mean  one  of  two  Oiings.  The  fadlitv 
could  still  be  widiin  die  eligibilrty 
hmits  of  the  alternate  threshold,  or  it 
could  be  beyond  such  limits  and  has  not 
submitted  a  Form  R.  EPA  is  sensitive  to 
die  cost  considerations  of  an  annual 
certification  schedule.  However,  this 
cost  is  in  general  a  lower  cost  dian  for 
Form  R  submission  each  vear.  Also,  if 
operations  do  not  change'significantly 
from  year-to-year,  as  comraenters 
indicate,  then  the  subsequent  year 
determination  of  eligibility  should  not 
be  a  time-consuming  data  "development 
process. 

Development  of  die  information 
needed  for  a  facility's  certification 
statements  will  generally  involve  only  a 
one-time  (one-chemical)  collection 
burden.  In  addition,  most  of  the 
information  on  the  certification 
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statement  is  very  similar,  if  not  identical 
to  the  facility  identification  section  of 
the  current  Form  R.  Furthermore,  the 
Agency  plans  to  develop  streamlined 
methods  for  submitting  the  certification 
statements  beginning  with  the  1995 
reporting  year.  The  Agency's  Automated 
Form  R  magnetic  media  submission 
software  will  be  modified  to  include  the 
ability  to  create  the  certification 
statement.  This  software  is  already 
designed  to  allow  importation  of  data 
previously  filed.  Once  created  or 
imported,  the  data  will  remain 
accessible  for  all  subsequent  fiUng 
unless  there  has  been  a  change  in  the 
basic  facility  identification  information. 
Even  then,  changing  the  data  will  be 
straight-forward.  The  only  additional 
variable  will  be  the  name  of  the  listed 
toxic  chemical  to  which  the  certification 
statement  applies. 

3.  Representing  certification 
statements  in  the  data  base.  EPA  plans 
to  enter  the  data  from  these  certification 
statements  into  its  regular  TRl  data 
bases.  The  data  will  be  marked  to 
indicate  that  it  represents  certification 
statements  rather  than  Form  Rs.  In  this 
way,  a  geographic  or  chemical  search 
will  be  able  to  show  the  presence  of  a 
facility  and  the  chemical  for  which  it  is 
applying  the  alternate  threshold. 
Quantitative  analyses  using  certification 
statement  data  could  be  done  in  one  of 
several  ways.  The  user  could  make  a 
"worst  case"  assumption  and  choose  to 
count  a  total  of  500  pounds  of  the 
chemical  released  from  that  facility.  An 
alternative  would  be  to  use  a  midpoint 
of  250  pounds  total  release,  similar  to 
the  treatment  of  ciurent  range  reports. 

EPA  received  comment  from  a  federal 
agency  that  requested  that  the  regulatory 
language  of  the  proposal  be  changed 
prior  to  the  final  rule  that  would  allow 
facihties  to  submit  a  single  certification 
for  multiple  chemicals  meeting  the 
alternate  threshold  criteria. 

At  this  time,  EPA  is  requiring  that  a 
facility  submit  a  unique  certification 
statement  for  each  chemical  meeting  the 
alternate  threshold  conditions.  Facilities 
may  assert  a  trade  secrecy  claim  for  a 
chemical  identity  on  the  certification 
statement  as  on  the  Form  R.  Reports 
submitted  on  a  per  chemical  basis 
protect  against  the  disclosure  of  trade 
secrets.  Certification  statements  with 
trade  secrecy  claims,  like  Form  Rs  with 
similar  claims,  will  be  separately 
handled  upon  receipt  to  protect  against 
disclosure.  Comingling  trade  secret 
chemical  identities  \  ith  non-trade 
secret  chemical  identities  on  the  same 
submission  increases  the  risk  of 
disclosure.  Also,  processing  techniques 
currently  in  place  make  handling  of  one 
■  form  with  more  than  one  chemical 


difficult  and  be  more  likely  to  create 
submission  errors  on  the  part  of  Form  R 
reporters,  as  well  as  handling  errors  by 
EPA. 

E.  Covered  Facility 

Several  commenters  requested 
clarification  from  the  Agency  regarding 
the  status  of  a  facility  that  may  take 
advantage  of  the  alternate  threshold. 
These  commenters  were  concerned  that 
the  preamble  discussion  in  the  proposal 
seemed  to  indicate  that  those  facilities 
taking  advantage  of  an  alternate 
threshold  were  not  covered  facihties  for 
purposes  of  TRI  reporting,  yet  language 
in  the  proposed  section  372.27(a)  states 
that  "...  a  covered  facility  may  apply 
an  alternate  reporting  threshold  . .  . ." 

1.  Applicability  to  "piggy-back" 
requirements.  Several  commenters 
questioned  whether  a  facility  that 
mtilizes  the  alternate  threshold  is  a 
section  313  "covered  facility"  as 
outlined  in  40  CFR  372.22.  The  primary 
concern  expressed  by  these  commenters 
relates  to  so  called  "piggy-back" 
requirements  of  other  state  or  federal 
laws  or  regulations.  For  example,  a  state 
law  or  regulation  may  cite  a  section  313 
"covered  facility"  as  a  facihty  that  must 
pay  a  fee.  submit  additional 
information,  or  conduct  facility 
pollution  prevention  planning. 

40  CFR  372.22  of  the  regulations, 
"covered  facilities  for  toxic  chemical 
release  reporting."  defines  the  facilities 
for  which  a  Form  R  must  be  submitted. 
A  facility  that  can  take  advantage  of  the 
alternate  threshold  may  or  may  not  be 
a  "covered  facility"  for  purposes  of  any 
specific  toxic  chemical.  It  will  depend 
upon  the  factual  situation  and  the 
choices  made  by  the  owner/operator. 
The  following  examples  illustrate 
common  situations/choice 
combinations: 

(i)  A  facility  that  fits  within  the 
category  description,  and  manufactures, 
processes  or  otherwise  uses  1  million 
pounds  or  less  of  a  listed  toxic  chemical 
annually,  and  whose  owner/operator 
elects  to  take  advantage  of  the  alternate 
threshold  is  not  a  covered  facility  and 
no  Form  R  is  required. 

(ii)  The  facility  described  in  example 
(i)  that  fits  within  the  category 
description,  and  manufactiu^s, 
processes,  or  otherwise  uses  1  million 
pounds  or  less  of  a  toxic  chemical 
annually,  but  whose  owner/operator 
elects  not  to  use  the  alternate  threshold 
is  a  covered  facility  subject  to  the 
thresholds  under  section  313(f)ll)  for 
which  a  Form  R  must  be  submitted. 

(iii)  A  facility  that  fits  within  the 
category  description,  but  that 
manufactures,  processes,  or  otherwise 
uses  more  than  1  million  pounds  of  a 


toxic  chemical  aimually  must  still 
submit  Form  R  and.  therefore,  remains 
a  covered  facility.  In  this  final  rule. 
§  372.22  has  been  amended  to  reflect 
this  interpretation. 

The  Agency  wants  to  make  it  clear, 
however,  that  its  determination  on  this 
issue  may  not  necessarily  mitigate  the 
impact  of  piggy-back  requirements.  The 
ultimate  impact  of  being  a  "covered 
facility"  can  vary  depending  upon  how 
the  linkage  is  constructed  in  the  specific 
state  or  other  federal  requirement.  For 
example,  where  a  state  requirement  is 
based  upon  the  number  of  Form  R 
reports  submitted  to  the  state  (e.g.. 
report-based  filing  fee),  the  submission 
of  certification  statements  instead  of 
Form  R  reports  could  provide  an 
incremental  burden  reduction. 
Conversely,  if  the  state  requirement  is 
based  upon  the  submission  of  at  least 
one  Form  R  report,  a  facility  may  be 
subject  to  the  same  degree  of  piggy-back 
burden  irrespective  of  the  existence  of 
the  alternate  threshold.  In  this  scenario, 
it  is  only  those  facilities  who  could 
substitute  certification  statements  for  all 
of  their  FormR  reports  that  may  benefit. 
Under  any  circumstance,  a  state  could 
modify  its  requirements  to  adjust  for 
certification  statements,  and  EPA  has  no 
control  over  such  state  actions.  Owners/ 
operators  should  contact  the  appropriate 
state  authorities  for  guidance. 

EPA's  determination  on  this  issue  in 
no  way  limits  or  affects  its  ability  to 
bring  enforcement  actions  against  a 
facility.  If  a  facility  wishes  to  take 
advantage  of  the  alternate  threshold, 
then  it  must  determine  that  its  annual 
reportable  amount  did  not  exceed  500 
pounds  of  the  chemical  for  that  year,  it 
must  file  a  certification  statement,  and 
it  must  keep  appropriate  records. 
Therefore,  if  the  facility  fails  to  submit 
either  a  certification  statement  or  a 
Form  R,  the  facility  is  a  non-reporter 
and  faces  penalties  up  to  $25,000  per 
dav  per  violation  (see  EPCRA  section 
325(c),  42  U.S.C.  11045).  In  addition, 
even  if  the  facility  files  a  certification 
statement,  the  Agency  can  bring  an 
enforcement  action  based  upon  the 
inadequacy  of  required  records  or  a 
determination  that  the  faciUty's 
calculation  of  annual  reportable  amount 
was  incorrect. 

2.  Applicability  to  partial  facility 
reports.  Commenters  asked  whether  the 
alternate  threshold  certification  process 
applied  in  the  same  manner  as  Form  R 
reporting  in  the  case  of  such  partial 
facility  reports.  Currently  the 
regulations  at  §  372.30(c)  allow  separate 
reports  to  be  filed  for  the  same  chemical 
by  establishments  within  a  multi- 
establishment  facility.  This  was  allowed 
as  a  convenience  for  such  multi- 
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estabUshjnsHt  £aciHtie»  because  th«w 
separate  establishments  may  opwatA- 
independently  of  one  anoAer  and 
would  find  it  easier  to  file  r^oits  on 
their  owb  operations  dian  to  have  to 
consotdate  wporting  data  acmsa  sevoai 
such  operating  units.  However,  thi»ir 
only  alibwed  if  there  has  been  *  total 
facihty  threshold  detenninatiaB  fertile 
manufacture,  process,  ot  otherwin  use 
of  a  listed  chemical.  Form  R  contains  » 
check  box  for  a  question  relating  to 
whether  the  report  is  a  "partis)  fceititv" 
nootL  ' 

For  the  purposes  of  the  certifieatioa 
statement,  the  facility  must  also  mnfc^ 
its  detennination  basiBd  upon  the  entire 
facillty'^s  operations  including  all  of  its 
establishments.  IT  the  facihty  as  a  whole 
is  able  to  take  advantage  of  the  alteioale 
threshold,  a  single  certificatian  is 
required.  EPA  can  see  no  benefit  ia. 
allowing  a  facility  with  multiple 
estabUshments  to  submit  more  than  one 
certification  statement  for  each  of  the 
chemicals  for  which  il  is  eligiblew  The 
ehgibilily  to  submit  a  certification 
statement  is  made  on  a  whole  facihty 
detennination.  Thus,  all  of  the 
information  necessary  to  make  the 
determmatioahas  been  assembled  to 
the  facihty  level.  No  other  detail  is 
required  by  the  rertification  statement 
and,  therefore,  no  apparent  benefit  is 
provided  to  the  facility  in  having  it 
submit  multiple  statements  containing 
du^cative  information. 

EPA  also  believes  that  muitiple 
submissions  of  certification  statements 
for  the  same  chemical  fitrni  Ae  same 
faciUty  provides  a  greater  opportunity 
for  the  data  to  be  misinterpreted.  If.  for 
example,  a  user  of  the  data  were 
interested  in  a  fedlity's  chemical 
management  practices  and  found  more 
than  one-certification  for  the  same 
chemical,  as  it  would  appear  in  the  data 
base,  then  the  user  might  incorrectly 
assume  that  the  facility  managed  the 
maximum  annaul  reportable  ameuntof 
500  pounds  for  that  chemical  times  the 
number  of  certification  statements 
appearing  in  the  data  base  for  the  same 
chemical  from  another  establishment 
For  these  reasons,  EPA  is  not  extendlno- 
"partial  ftdlity"  or  multiple 
submissions  of  tiie  certification 
statement  by  multi-establishment 
facilities. 

3.  Loss  trfe}igibiiityfbrth«  thnshoM 
and  relationship  to  prior  yserpeporting. 
A  commenter  questioned  whether  die 
facility  was  required  to  submit  prior 
year  data  under  section  8  of  Fbnn  R  if 
in  a  subseq«<mt  reporting  year  the 
facihty  became  ineligible  to  lake 
advantage  of  the  alternate  threshold. 
EPA'S  determination  on  this  issue  is  tltat 
the  feciHty  would  not  be^DeqmTe«Fto 
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include  prior  year  data.  This  is  because 
me  laeriity  was  not  spadficaliy 
obhgated  to  develep  suck  dite  and 
submit  it  on  Fom  R.  Thi»  would  be 
similar  to  a  sitoalion  i&  which,  a  facihty 
feli  below  the  statutory  thtsahold  for  an 
activity  and  was  not  required  to  file 
FormR  for  a  preceding  yeat  The  facilftv 
m^  enter  "NA"  ia.  these  blocks  of 
<"l"mn  A  of  section  8  of  Form  R. 
However,  EPA  encourages  facilities  to 
provide  such  data  voluntedlji.  A  facUity 
may  hav«  developed  specific 
datanninations  regarding  amounts  that 
contributed  to  the  total  waste 
detennination  in  order  to  take  advantage 
of  the  altamate  threshold  for  that  prior 
year.  Given  this,  the  facility  could  fill  in 
the  appropriate  blocks  of  column  A 
without  significant  additional  burden. 
F.  Degree  ofBiutten  Reduction 

A  inaiQrity  of  commenters  indicated 
tiiat  tije  proposal  would  provide,  at  best, 
only  minimal  regulatory  rehef  from 
current  reporting  burden.  Others 
faidicated  that,  while  they  support  the 
concept  of  this  proposal,  it  will  not 
relieve  die  reporting  burden  placed  on 
«'|ber  large  or  small  businesses.  In 
addition,  some  commenters  considered 
EPA's  estimates  of  net  savings  to  the 
regulated  community  to  be  overstated. 
Most  of  the  comments  received 
concerning  burden  relief  focussed  on 
fotn-  aspects  that,  in  the  commenters' 
view,  are  unrelieved  by  EPA's  proposah 
(1)  Data  elements  required  to  complete 
the  annual  certification;  (2)  level  of 
effort  required  to  document  eligibility 
for  submitting  a  certification  statement; 
(3)  failure  of  EPA  to  account  for 
facilities  manufacturing,  processmg,  or 
otherwise  using  chemicals  in  excess  of 
the  alternate  threshold;  and  (4)  relief 
from  additional  regulations  at  die  state 
and  local  level,  which  are  predicated 
upon  eligibihty  for  reporting  in  TRI. 

1.  Data  elements  required  to  complete 
the  mmual  certification.  Commenters' 
most  frequent  contention  was  Aat  only 
minimal  burden  reduction  would  be 
available  through  the  alternate 
threshold.  The  reason  given  by 
commenters  was  that  filing  the  annual 
certification  statement  would  require 
that  all  calculations  required  when 
filing  Form  R  would  still  be  necessary 
m  order  to  document  eligibility  for  die 
alternate  threshohl.  The  only  reduction 
in  burden,  argue  commenters.  would  be 
associated  vnth  die  actual  preparation 
and  mailing  of  Form  R. 

EPA  emphasizes  that  information 
regarding  source  reduction  activities 
(including,  ffar  example,  prior  and 
subsequent  3rearestimBtBs  required 
under  section  8  of  Form  R)  and  certain 
odierdata(inchiding,  for  example. 


location  of  transit  recipients;  waste 
traatinent  method  and  efficiency)  would 
not  be  requfred  under  die  rule.  Some 
commenters  believe  tiiat  many  facilities 
eligible  for  die  alternate  direshohf  wil! 
perform  such  calculations  m  any  event, 
to  eiRvm  diet  a  complete  Form  R 
submission  can  be  prepared  in  case 
Uieir  ehgibiiity  omnot  be  maintained 
from  year-to-year.  EPA  stiesaes  diat 
these  calculations  for  previous  and 
subsequent  years  are  not  required,  aod 
concludes  that  meaningful  burden 
reduction  is  available  through  the 
alternate  threshold  to  facihties  choosing 
to  file  the  certification  statement. 

2.  Leuel  of  effort  required  to  document 
aligibibty  for  the  alternate  threshold. 
Some  commenteis  expressed  concern 
regarding  die  level  of  effort  needed  to 
document  a  claim  of  eligibility  under 
die  proposed  rule,  fearing  that  inrT^as^ 
stiingency  will  be  apphed  to 
recordkeeping  reqiurements. 
Consequentiy.  the  additional  burden 
and  cost  associated  with  diis  increased 
stiingency,  commenters  argue,  could 
prevent  many  facilities  fitim  taking 
advantage  of  the  exemption.  \Nhile  EPA 
recognizes  ti»at  facility  operators  may 
perceive  » level  of  burden  in 
documenting  eligibility  for  die  ahemet^ 
tnresheld  in  excess  of  current 
requirements,  EPA  does  not  intend  to 
seek  greater  precision  in  estimates  frtmi 
facihties  eligible  for  die  alternate 
dueshoW.  Since  facility  operators  have 
presumably  filed  Form  Rs  in  the  past, 
estimation  procedures  and  recent 
recoBda  of  calculations  and  submissions 
most  hlMly  exist  for  most  facilities;  thus, 
new  or  additional  procedures  should 
not  need  to  be  established. 
Consequentiy,  EPA  disagree* with  Uiese 
commenters,  and  sees  no  reason  why 
recordkeeping  requirements  associated 
witii  die  alternate  threshold  should 
deter  eligible  facihties  from  filing  the 
annual  certification  statement 

3.  Failute  of  EPA  to  account  for 
facilities  manufacturing,  processing,  or 
othenvise  using  chemicals  in  excess  of 
the  alternate  threshold.  One  commenter 
explained  dial  EPA's  aggregate  estimate 
of  savmgs  attributable  to  die  alternate 
threshold  were  overstated  due  to  the 
Agency's  assumption  that  all  facihties 
identified  as  meeting  the  category 
criteria  were  in  fact  eligible  to  file  die 
certification  statement  under  the 
alternate  threshold.  The  commenter 
noted  that  many  facilities  with  low  level 
releases  would  be  ineUgible  to  file  die 
annual  certification  statement  because 
diey  would  exceed  die  proposed  l 
million  pound  alternate  manufacture, 
process,  or  odierwise  use  direshold.  ' 
EPA  acknowledges  this,  and  agrees 
diat,  to  die  extent  diat  diere  are  facilities 
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that  satisfy  the  category  criteria  but  do 
not  meet  threshold  requirements, 
aggregate  savings  are  overstated.  While 
data  are  not  available  to  estimate  the 
frequency  of  occurrence  of  such 
facihties,  EPA  is  confident  that  the 
overall  impacts  of  the  assumption  are 
minor. 

Conversely.  EPA's  estimates  may 
understate  savings  due  to  the  effect  of 
range  reporting  on  the  analysis.  That  is, 
the  number  of  facilities  estimated  to 
meet  the  category  criteria  likely 
excludes  many  facilities  satisfying  the 
criteria  because  many  take  advantage  of 
the  option  of  range  reporting  when 
filing  Form  R.  Since  facilities  may 
report  releases  within  a  range  of  1 1-499 
pounds  to  each  media  type,  EPA  cannot 
know  for  certain  the  number  of  facilities 
for  which  the  annual  reportable  amount 
would  be  limited  to  500  pounds.  Where 
range  reporting  was  used,  EPA  assumed 
actual  releases  to  be  the  midpoint  of  250 
pounds:  thus,  facilities  with  actual 
releases  below  this  amount  would  be 
excluded  if  reporting  for  more  than  two 
media  types. 

4.  Impact  of  other  regulatory 
requirements.  Many  commenters 
pointed  out  that  burden  is  also  a 
function  of  "piggyback"  state  or  federal 
requirements  that  reference  TRI 
reporting  as  a  trigger  for  additional 
reporting,  submission  of  fees,  or 
development  of  facility  plans  for 
pollution  prevention.  Commenters  urge 
EPA  to  clearly  state  that  those  who  take 
advantage  of  the  alternate  threshold  are 
not  considered  to  be  "covered  facilities" 
and  should  not  be  subject  to  additional 
"piggyback"  regulations. 

As  discussed  in  unit  III.E.l.  of  this 
preamble,  the  covered  facility 
determination  relative  to  these  other 
requirements  is  a  chemical-specific 
determination.  If  all  potential  Form  R 
reports  cem  be  converted^o  certification 
statements.  EPA  estimates  that 
approximately  3,800  facilities  would  no 
longer  be  "covered  facihties"  for 
purposes  of  Form  R  reporting.  In 
addition,  approximately  6,000  other 
.  facihties  would  be  eligible  to  convert 
one  or  more  of  their  Form  R  reports  to 
a  certification  statement  (Ref.  4). 
However,  facilities  that  can  take 
advantage  of  the  alternate  threshold  are 
required  to  report  imder  EPCRA  section 
313  for  purposes  of  submission  of  the 
alternate  threshold  certification 
statement  for  a  specific  chemical.  The 
ultimate  mitigation  of  the  burden 
associated  with  the  piggyback 
requirements  will  relate  to  the  specific 
way  in  which  those  requirements 
reference  TRI  submitters  or  forms. 


G.  Effective  Date 

Some  commenters  suggested  that  EPA 
consider  alternatives  to  the  e^'ective 
date  of  the  proposal.  Suggestions 
included  a  retroactive  date 
corresponding  to  the  effiective  date  of 
EPCRA,  in  essence  applying  the 
alternate  threshold  to  all  past  reports 
under  section  313.  Others  felt  that  no 
delays  in  promulgating  this  rule  should 
prevent  its  application  in  reporting  year 

1995.  Another  commenfer  indicated  that 
EPA  should  deliberate  as  long  as  is 
necessary  to  complete  the  analysis  that 
supports  this  njle,  while  a  few 
commenters  requested  that  the  effective 
date  of  the  ruie  be  applied  to  reporting 
year  1994. 

Contingent  upon  OMB  approval,  the 
alternate  threshold  rule  is  effective  for 
reporting  on  activities  beginning 
January  1, 1995,  with  the  first  receipt  of 
certifications  due  on  or  before  July  1, 

1996.  EPA  will  publish  a  technical 
amendment  in  the  Federal  Register 
when  the  reporting  additions  have  been 
approved  by  OMB.  As  with  any  major 
changes  in  reporting  requirements,  EPA 
beheves  that  both  the  regulated 
community,  EPA,  and  the  states  require 
time  to  understand  and  prepare  for 
implementing  this  change.  The 
regulated  community  will  need  an 
opportunity  to  become  fully  aware  of 
the  alternate  threshold  and  understand 
how  it  can  apply  to  their  data 
development  and  their  ovra  data 
management  systems  for  TRI 
compliance  purposes.  EPA  and  the 
states  need  time  to  make  necessary 
modifications  in  data  systems  to 
incorporate  the  certification  statements. 
Also,  changes  to  the  Agency's 
automated  reporting  software  have  to  be 
made  and  tested  in  order  to  add  the 
certification  statement  feature. 

rV.  Rulemaking  Record 

The  record  supporting  this  rule  is 
contained  in  the  TSCA  docket,  number 
OPPTS-400087.  All  documents, 
including  an  index  of  the  docket,  are 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NCIC),  also  known 
as  the  TSCA  Public  Docket  Office  horn 
12  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
NCIC  is  located  at  EPA  Headquarters, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 
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VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  as 
"significant"  those  regulatory  actions 
likely  to  lead  to  a  rule  (1)  Having  an 
annual  effiect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  afi^ecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rvle  is  "significant"  because  of 
the  novel  policy  issues  arising  out  of  the 
statutory  mandate  to  maintain  reporting 
on  a  substantial  majority  of  releases  if 
the  reporting  threshold  under  section 
313(f)(1)  is  modified.  This  action  was 
submitted  to  OMB  for  review,  as 
required  by  Executive  Order  12866,  and 
any  comments  or  changes  made  in 
response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

EPA  has  prepared  a  Regulatory  Impact 
Analysis  (RIA)  in  conjunction  with  this 
rulemaking.  A  copy  of  this  document 
(titled  "Regulatory  Impact  Analysis  of 
the  Final  Rule  for  the  Alternate 
Threshold  for  EPCRA  Section  313 
Reporting")  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC)  (also  known  as  the  TSCA  Public 
Docket  Office),  for  review  and  copying 
(see  unit  IV.  of  this  preamble). 

EPA  has  estimated  that  the  alternate 
threshold  will  generate  $19  million  a 
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year  in  savings.  The  savings  fix)m  the 
final  rule  differ  from  the  savings  from 
the  proposed  rule  because  the  basis  of 
^e  fadhty  category  has  been  changed 
from  releases  and  transfers  to  annual 
reportable  amounts,  and  the  level  has 


been  changed  bom  100  pounds  to  500 
pounds.  These  differences  are  shown  in 
Table  2  below. 

EPA  is  issuing  a  final  rule  to  add 
diemicals  and  chemical  categories  to 
the  EPCRA  section  313  list.  The 


alternate  threshold  is  estimated  to  save 
an  additional  $3  million  per  year  for 
reporting  on  these  additional  chemicals. 
Furfher  information  on  the  chemical 
additions  will  be  presented  the  Federal 
Register. 


TABLE  2.-SUMMARY  OF  CoST  COMPARISON  BETWEEN  PROPOSED  AND  FINAL  RULE 


Number  of  facilities  with  one  or  more  reports  affected 

Number  of  facilities  with  all  reports  affected 

Number  of  reports  affected 

IrxJustry  savir>gs  per  report  affected 

EPA  savings  per  report  affected 

Annual  industry  savings 

Annual  EPA  savings 

Source— RIA. 


Proposed  Rule  (1001b. 
Release  and  Transfer) 


10,200 

3.600 

20,500 

$1,264 

$33.20 

$25.9  million 

$0.7  milliori 


Final  Rule  (5001b.  An- 
nual Reportable 
Amount) 


9.900 

3.800 

20.100 

$912 

$3320 

$18.4  million 

$0.7  million 


Final  Rule  with  New 
Chemicals 


11.600 

4,500 

23,600 

$912 

$3320 

$21.5  million 

$0.8  minion 


The  savings  described  in  Table  2 
above  are  only  related  to  those  actions 
that  are  required  under  EPCRA  section 
313.  There  are  other  requirements  that 
are  linked  to  reporting  under  EPCRA 
section  313,  but  that  are  not  required  by 
it.  EPA  is  aware  of  13  states  that  place 
a  fee  or  tax  on  facihUes  that  file  a  Form 
R  or  report  to  EPA  under  EPCRA  section 
313,  and  7  states  that  mandate  pollution 
prevenUon  plans  from  such  facilities. 
EPA  has  also  created  special 
requirements  for  certain  facilities  with 
NPDES  storm  water  permits  that  report 
under  EPCRA  section  3 1 3 . 

The  alternate  threshold  may  also 
create  savings  related  to  the  linked 
requirements.  Since  a  facihty  that  can 
take  advantage  of  the  alternate  threshold 
is  not  a  "covered  facihty"  for  purposes 
of  a  specific  Form  R  submission,  the 
hnkage  to  state  requirements  may  no 
longer  hold.  This  will  not  necessarily 
increase  net  social  benefits,  because  the 
linked  fees  and  taxes  are  transfers  (and 
there  will  be  a  corresponding  decrease 
in  state  revenues),  and  the  benefits  of 
covering  these  facilities  under  the 
pollution  prevention  planning 
requirements  may  be  lost.  Moreover, 
these  states  may  choose  to  reimpose  the 
linked  requirements,  even  if  the 
facilities  have  not  filed  a  Form  R. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  secUon  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  will  result  in  cost  savings  to 
facilities,  EPA  certifies  that  small 
entiUes  wiU  not  be  significanUy  affected 
by  it. 
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C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  ColIecUon 
Request  document  has  been  prepared  by 
pA  (ICR  No.  1704.01)  and  a  copy  may 
be  obtained  from  Sandy  Fanner. 
Information  Policy  Branch.  Mail  Code 
2136.  EPA.  401  M  St..  SW.,  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
These  requirements  are  not  effective 
until  OMB  approves  them  and  a 
technical  amendment  to  that  effect  is 
pubhshed  in  the  Federal  Register. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging  33 
hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
6  hours  per  respondent.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  November  22, 1994. 
Carol  M.  Browner, 
Administrator. 

Therefore,  40  CFR  part  372  is 
amended  as  follows: 

PART  372— {AMENDED] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 


2.  In  §  372.10.  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§372.10    Recordkeeping. 

(d)  Each  owner  or  operator  who 
determines  that  the  owner  operator  may 
apply  the  alternate  threshold  as 
specified  under  §  372.27(a)  must  retain 
the  following  records  for  a  period  of  3 
years  from  the  date  of  the  submission  of 
the  certification  statement  as  required 
under  §  372.27(b): 

(1)  A  copy  of  each  certification 
statement  submitted  by  the  person 
under  §  372.27(b). 

(2)  All  supporting  materials  and 
documentation  used  by  the  person  to 
make  the  comphance  determination  that 
the  facihty  or  estabhshment  is  eligible 
to  apply  the  alternate  threshold  as 
specified  in  §372.27. 

(3)  Documentation  supporting  the 
certification  statement  submitted  under 
§  372.27(b)  including: 

(i)  Data  supporting  the  determination 
of  whether  the  alternate  threshold 
specified  under  §  372.27(a)  apphes  for 
each  toxic  chemical. 

(ii)  Documentation  supporting  the 
calculation  of  annual  reportable 
amount,  as  defined  in  §  372.27(a),  for 
each  toxic  chemical,  including 
documentation  supporting  the 
calculations  and  the  calculations  of  each 
data  element  combined  for  the  aimual 
reportable  amount. 

(iii)  Receipts  or  manifests  associated 
with  the  transfer  of  each  chemical  in 
waste  to  off-site  locations. 

3.  In  §  372.22,  by  revising  paragraph 
(c)  to  read  as  follows: 

§372ja   Covered  facilities  for  toxic 
chemical  release  reporting. 
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(c)  The  iiacility  manufactured 
(including  imported),  processed,  or 
otherwise  used  a  toxic  chemical  in 
excess  of  an  appUcable  threshold 
quantity  of  that  chemical  set  forth  in 
§372.25  or  §372.27. 

4.  In  §  372.25.  by  revising  the 
introductory  paragraph  to  read  as 
follows: 

§  372.^    TtiTBShotds  for  repoctlng. 

Except  as  provided  in  §  372.27.  the 
threshold  amoimts  for  purposes  of 
reporting  imder  §  372.30  for  toxic 

chemicals  are  as  follows: 

•    «     •     •     • 

5.  By  adding  new  §  372.27  to  read  as 
follows: 

§'372.27    Alternate  threstioid  and 
certHicstion. 

(a)  With  respect  to  the  manufacture, 
process,  or  otherwise  use  of  a  toxic 
chemical,  the  owner  or  operator  of  a 
facility  may  apply  an  alternate  threshold 
of  1  million  poimds  per  year  to  that 
chemical  if  the  owner  or  operator 
calculates  that  the  facility  would  have 
an  annual  reportable  amount  of  that 
toxic  chemical  not  exceeding  500 
pounds  for  the  combined  total 
quantities  released  at  the  facility, 
disposed  within  the  facility,  treated  at 
the  facility  (as  represented  by  amounts 
destroyed  or  converted  by  treatment 
processes),  recovered  at  the  facility  as  a 
result  of  recycle  operations,  combusted 
for  the  purpose  of  energy  recovery  at  the 
facility,  and  amounts  transferred  from 
the  facihty  to  off-site  locations  for  the 
purpose  (rf  recycle,  energy  recovery, 
treatment,  and/ or  disposal.  These 
volumes  correspond  to  the  siun  of 
amounts  reportable  for  data  elements  on 
EPA  Form  R  (EPA  Form  9350-1;  Rev. 
12/4/93)  as  Part  n  coliman  B  or  sections 
8.1  (quantity  released).  8.2  (quantity 
used- for  energy  recoverj'  on-site),  8.3 


(quantity  usedtfanenergyTecoweiy  off- 
site),  8.4  (quantity  recycled  on-site),  8.5 
(quantity  recycled  off-site), ^16  (quantity 
treated  on-site),  and  8.7  (quantity 
treated  off-site). 

(b)  If  an  ownerar  opaBrator  of  a  facility 
determines  that  the  ov^mer  or  operator 
may  applythe  alternate  reporting 
threshold  specified  in  paragraph  (a:)  of 
this  section  for  a  specific  toxic 
chemical,'the  owner  or  operator  is  not 
required  to  submit  a  report  for  that 
chemical  under  §  372.30,  but  must 
submit  a  certification  statement  that 
contains  the  information  required  in 
§  372.95.  The  owner  or  operator  of  the 
facility  must  also  keep  records  as 
specified  in  §  372.10(d). 

(a)  Threshold  determination 
provisions  of  §  372.25  and  exemptions 
pertaining  to  threshold  determrnati  ons 
in  §  372.38  are  applicable  to  the 
determination  of  whether  the  alternate 
threshold  has  been  met. 

(d)  Each  certification  statement  imder 
this  section  for  activities  involving  a 
toxic  chemical  that  occurred  during  a 
calendar  year  at  a  facility  must  be 
submitted  to  BPA  and;to  the  State  in 
which  the  facihty  is  Jocated'on  or  before 
July  1  of  the  next  year. 

6.  By^ddinga  new^  372.95  to  read 
as  follow: 

§  372:95    Alternate  threshold  certif  loation 
and  tnstructtons. 

(a)  Availability  of  the  alternate 
threshold  certification  statement  and 
instructions.  AveilabiUty  of  the  alternate 
threshold  certification  statement  and 
instructions  is  the  same  as  provided  in 

§  372.B3(a)  for  availability  of  the 
reporting  form  and  instructions. 

(b)  Ahemate. threshold  certification 
statement  elements.  The  following 
information  must  be  reported  on  an 
alternate  "threshold  certification 
statement  pursuant  to  J  372.27ib): 


(1) 'Reporting  year. 

(2)  An  indication  of  whether  the 
chemical  identified  is  being  claimed  as 
trade  secret. 

(3)  Chemical  name  and  CA'S  number 
(if  appilicable)'df'the  chemical,  oTthe 
category  name. 

(4)  Signature  of  a  senior  management 
official  certifying  the  following: 
pursuant  to  40  CFR  372.27,  "I  hereby 
certify  that  to  the  best  of  my  knowledge 
and  belief  forthe  toxic  chemical  listed 
in  this  statement,  tiie  annual Teportable 
amount,  as  defined  in  40  CFR  372:27(a), 
did  not  exceed  500.pounds  for  this 
reporting  year  and  that  the  chemical 
was  manufactured,  or  processed,  or 
otherwise  used  in  an  amount  not 
exceeding  1  million  pounds  duringthis 
reporting  year." 

(5)  Date  signed. 

(6)  Facility  name  and  address. 

(7)  Mailing  address  of  the  facility  if 
different  than  paragraph  (b)(6)  of  this 
section. 

(6)  Toxic  chemical  release  inventory 
facility  identification  number  if  known. 

(9) 'Name  and  telephonenumber  of  a 
technical  contact. 

(10)  The  four-digit  SIC  codes  for  the 
facility  or  establishments  in  the  facility. 

(11)  Latitude  and  longitude 
coordinates  for  the  facility. 

(12)  Dim  and  Bradstreet  Number  of 
the  facility. 

(13)  EPAldentificetion  Number(s) 
(RCRA)  JJD.  Number(s)  ofthe'facility. 

(14)  Facility  NPDES  Permh 
Number(8). 

(15)  UndergroundlnjectionWell  Code 
(UIC)!IjD.  Number(s)  of  the  facility. 

(16)  Name  of  the  facility's  parent 
company. 

(17)  Parent  company's  Dun  and 
Bradstreet  Number. 

[PR  Doc.  94-29377  Filed  11-29-94;  8r45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24CFRPart81 

[Docket  No.  R-94-1763;  FR-3810-F-01] 

RIN  2501-AB87 

Continuation  of  Federal  Home  Loan 
Mortgage  Corporation  and  Federal 
National  Mortgage  Association 
Housing  Goals 

AGENCY:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 

SUMMARY:  Under  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992.  the  Secretary  is 
required  to  establish  housing  goals  to 
direct  the  purchase  of  mortgages  by  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  and  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  on:  housing  for  low-  and 
moderate-income  families;  housing 
located  in  central  cities,  rural  areas  and 
other  undersprved  areas;  and  housing 
meeting  the  needs  of  and  affordable  to 
low-income  famUies  in  low-income 
areas  and  very  low-income  families.  By 
Notices  published  on  October  13,  1993, 
the  Secretary  established  housing  goals 
for  1993  and  1994.  This  final  rule 
temporarily  extends  into  1995  the  1994 
housing  goals  that  were  established  by 
the  Secretary  for  Freddie  Mac  and 
Fannie  Mae.  The  Secfetary  will  soon 
propose Tegulationfi  that  will  include 
adjusted  housing  goals  for  199S.  When 
these  new  1993  goals  are  eBtahliehed  by 
final  regulation,  the  1994:goal«  extended 
through  this  action  will  be  superseded 
for  the  remainder  of  the  year,  i.e..  the 
nen'  goals  will  be  established  "short 
year,"  so  that  the  Freddie  Mac  and 
Fannie  Mae  are  not  expected  to  perform 
under  the  new  goals  for  the  entire  year. 
The  goals  shall  be  applied  using  the 
same  requirements  set  forth  in  the 
Notices  of  Interun  Housing  Coals  and  as 
clarified  subsequently  by  the 
Department. 

EFFECTIVE  DATE:  December  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Bunce,  Acting  Director, 
Financial  Institutions  Regulation,  Office 
of  Policy  Development  and  Research, 
telephone  (202) 708-2770  or  (202) 708- 
0770  (TDD).  For  legal  questions,  contact 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  Government-Sponsored 
Enterprises/RESPA,  Office  of  General 
Counsel,  telephone  (202)  708-3137.  The 
address  for  both  of  these  persons  is: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW, 


VVashingtan.fQC  £0410.  A 
telecommunicatifHis  device  fior  deaf 
persons  (TDD)  is  available  at;(2QZ)  708- 
9300.  (These  are  not  toll-fi«e telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

Justification  for  Final  Rulenuddng 

In  general,  the  Department  publishes 
a  rule  for  public  comment  bdbre  issuing 
a  rule  for  efliect.  in  accordance  with  hs 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  the  Administrative 
Procedure  Act  (see  5  U.S.C.  553)  and 
part  10  provide  for  exceptions  from  that 
general  rule  where  the  agency  finds 
good  cause  to  omit  advance  notice  and 
public  participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the;public 
interest."  (24  CFR  lO.l) 

The  Department  finds  that  good  cause 
exists  to  publish  this  ruleior  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  procedure  is 
impracticable,  uruiecessary,  and 
contrary  to  public  interest.  The  rule 
merely  ensures  that  housing  goals  are 
established  under  which  the  Federal 
Home  Loan  Mortgage  Corporation  and 
the  S^deral  IVational  Mortgage 
Association  (together,  Fannie  Mae  and 
Freddie  Mac  are  referenced  throughout 
this  text  as  "Govenunent-Sponsored 
£nterpLrises".or  '^GSEs")  will  be 
aocountablelfar. carrying  out  their 
statutory  and  charter  responsibilities.  A 
critiGal  ineed  exists  to  ensure  continued 
epplicdbJHty  dfhousing  goals  pending 
the  establishment  of  new  housing  goals 
fhtough  notice-and-comment 
rulemaiking. 

The  Secretary  ciurently  is  in  the 
process  of  issuing.a  proposed  regulation 
that  will  establish  housing  goals  from 
the  date  established  when  such 
regulation  becomes  final,  some  time  in 
1995.  That  final  regulation  will  replace 
this  rule.  Accordingly,  the  housing  goals 
extended  through  iBiis  rule  will  enly 
apply  to  that  portion  of  1995  that 
precedes  the  effective  date  of  that  rule. 

This  Rule 

This  rule  extends  the  housing  goals 
for  the  GSEs"  purchase  of  mortgages  on 
housing  for  low-  and  moderate-income 
families,  housing  located  in  central 
cities,  and  housing  meeting  the  needs  of 
and  affordable  to  low-income  families  in 
low-income  areas  and  very  low-income 
families.  The  housing  goals  being 
extended  were  established  bylhe 
Secretary  and  promulgated  aslvlotices  of 
Interim  Housing  Goals  (58  FR  53048  and 
53072;  October  13, 1993).  The 
requirements  of  the  Notices,  including 


any  clarifications  issued  by  the 
Secretary,  will  also  apply  to  the  housing 
goals  continued  for  1995  by  this  action. 

For  the  housing  goals  for  low-  and 
moderate-income  families  and  for 
housing  located  in  central  cities,  this 
rule  extends  the  Notices'  goals  into 
1995.  Accordingly,  the  housing  goal  for 
each  GSE's  purchases  of  mortgages 
financing  housing  for  low-  and 
moderate-income  families  is  30  percent 
of  the  total  number  of  dwelling  units 
financed  by  each  GSE's  mortgage 
purchases.  For  central  cities,  the 
housing  goal  for  each  GSE's  purchases 
of  mortgages  financing  housing  located 
in  central  cities  is  30  percent  of  the  total 
niunber  of  dwelling  units  financed  by 
each  GSE's  mortgage  purchases.  These 
goals  shall  apply  on  a  proportional  basis 
for  that  portion  of  1995  before 
permanent  goals  are  established  and 
effective  following  rulemaking. 

The  goals  for  special  affordable 
housing  (i.e..  housing  meeting  the  needs 
of  and  afl^ordable  to  low-income  families 
in  low-income  areas  and  very  low- 
income  families)  applicable  to  each  GSE 
were  established  under  the  Federal 
Housing  Enterprises  Financial  Safety 
and  Soundness  Act  of  1992, 12  U.S.C. 
4501-4641  (the  1992  Act),  and  the 
Interim  Notices  as  two-year  goals 
covering  1993  and  1994.  This  rule 
extends  the  1993-1994  special 
affordable  housing  goals  for  each  GSE 
into  1995  and  provides  that  the  goals  for 
1995  shall  be  as  described  below.  The 
special  affordable  housing  goals 
established  under  this  rule  also  shall 
apply  on  a  proportional  basis  to  that 
portion  of  1995  before  permanent  goals 
are  established  and  effective  following 
rulemaking. 

The  level  of  the  two-year  (1993-1994) 
special  affordable  housing  goal  for  each 
GSE  was  established  at  a  dollar  amount 
above  and  beyond  a  1992  baseline.  The 
GSEs  were  asked  to  provide  the 
Secretary  with  a  good-faith  estimate  of 
the  dollar  amount  of  each  enterprise's 
1992  mortgage  purchases  that  would 
have  qualified  under  the  special 
affordable  housing  goal  if  the  goal  had 
applied  to  1992  purchases.  Fannie  Mae 
estimated  that  in  1992  it  purchased 
$7.1965  billion  of  mortgages  that  would 
have  qualified  toward  the  special 
affordable  housing  goal  had  it  applied. 
Freddie  Mac  estimated  that  in  1992  it 
purchased  $5,214  billion  of  mortgages 
that  would  have  qualified  toward  the 
special  affordable  housing  goal  had  it 
applied. 

The  1993-1994  special  affordable 
jiouaing  goal  for  Fannie  Mae  was  then 
established  as  twice  the  1992  baseline 
($14,393  billion)  plus  $2  billion— the 
minimum  amount  of  the  goal  for  the 


transitioo  period  established  for  Fassie 
Mae  under  the  1992  Act— for  a  two-year 
goal  of  516.393  billion.  The  1993-1994 
special  affordable  housing  goal  for 
Freddie  Mac  was  then  established  as 
twice  the  1992  baseline  ($10,428  bilUon) 
plus  $1.5  billion — the  miniraimi  amotmt 
of  the  goal  for  the  transition  period 
established  for  Freddie  Mac  imder  the 
1992  Act — for  a  two- year  goal  of  $11,928 
bilhon. 

The  Secretary  recognires  that  in  1995 
the  dollar  amount  trf  conventional 
mortgages  originated  will  be 
substanlially  lower  than  the  amount 
originated  in  1992.  HUD  estimates  that 
there  will  be  a  reduction  in 
conventional  originations  of  at  least 
one- third  between  the  1992  market 
($819  billion)  and  tbe  1 995  mortgage 
market  (an  estimated  $510  billion).  In 
addition,  seasonahty  is  an  important 
factor  in  tbe  mortg^age  markets— fewer 
mortgages  are  originated  in  the  first 
quarter  of  the  year  than  in  any  other 
quarter.  These  goals  are  likely  to  be  in 
place  for  only  a  portion  of  1995, 
inciuding  that  quarter  for  which 
mortgage  ordinations  are  the  lowest 
Because  otthese  two  factors— the 
large  reduction  in  the  size  of  the 
mortgage  market  and  the  seasonality  of 
originations— the  Secretary  has 
appropriately  revised  the  baseline 
applicable  to  the  special  affordable 
housing  goals  that  will  be  in  place  for 
1995.  The  Secretary  has  reduced  the 
baselines  for  each  enterprise  by  50 
percent.  The  1995  goal  for  Faniue  Mae 
is  $4,598  billion  (the  revised  baseline 
plus  $1  billion,  half  of  the  two-year  goal 
under  the  1992  Act).  The  1995  goal  for 
Freddie  Mac  is  $3,357  bULon  (the 
revised  baseline  plus  $750  million,  half 
of  the  goal  for  Freddie  Mac  under  the 
1992  Act). 


Backgmuad 

Since  1968.  die  Secretary  has  had 
general  regulatory  authority  and  specific 
regulatory  authorities  respecting  Fannie 
Mae.  Since  1989,  pursuant  to  the 
Financial  bistitution  Reform  Recovery 
and  Enforcement  Act  of  1989  (Pub.L. 
101-73,  ^proved  August  9. 1989) 
("FIRREA").  the  Secretary  has  had  the 
same  regulatory  authorities  respecting 
Freddie  Mac. 

The  1992  Act  .substantially  changed 
the  Secretary's  regulatory  authorities 
respecting  the  GSEs.  The  1992  Act 
increased  and  detailed  the  Secretary's 
authority  to  establish,  monitor 
performance  under,' and  enforce  annual 
goals  fcwr  mortgage  purchases  by  the 
GSEs  of  mortgages  financing:  (1) 
housing  for  low-  and  moderate-income 
families;  (2)  housing  located  in  central 
cities,  rural  areas,  and  other 


undersejved  areas;  and  (3)  housing 
meeting  the  needs  of  and  affordable  to 
low-income  famibes  in  low-income 
areas  and  very  low-income  families. 
(See  generally  sections  1331-49  of  the 
1992  Act.) 

The  1992  Act  provided  for  a  transition 
period  of  1993  and  1994.  for  which  the 
Act  established  annual  targets  for  the 
purchases  by  boUi  GSEs  of  mortgages 
financing  housing  for  low-  and 
moderate-income  families  and  housing 
located  in  central  cities.  TTieae 
transiUon  targets  were  set  at  the  same 
percentages  provided  under  HUD 
regulations  applicable  to  Fannie  Mae 
that  were  issued  in  1978.  Accordingly, 
the  1992  Act  set  the  transiUon  targets  at 
30  percent  of  the  mortgage  piuchases  of 
the  GSEs. 

The  1992  Act  provided  diat,  for  the 
transition  period,  in  cases  where  a  GSE 
was  not  meeting  its  30  percent  target  as 
of  January  1. 1993,  the  Secretary  was  to 
establish  annual  goals  so  that  the  GSE 
would  improve  its  performance  relaUve 
to  the  target  annually  and.  to  the 
maximum  extent  feasible,  would  meet 
the  target  at  the  conclusion  of  the 
transition  period.  The  1992  Act  also 
established  dollar  goals  for  die  GSEs* 
purchases  of  mortgages  finoicing 
special  affordable  housing. 

On  JuJy  22, 1993,  in  accordance  widi 
requirements  in  the  1992  Act,  the 
Secretary  provided  the  GSEs  with  an 
opportunity  to  review  and  comment  on 
the  proposed  interim  goals. 
Subsequently,  HUD  staff  met  with 
representatives  of  both  GSEs  for 
discussion  of  the  ctHnments  received, 
after  which  the  GSEs  provided 
additional  comments  to  die  Department 

Pursuant  to  sections  1332(d)(3) 
1333(d)(4),  and  1334(d)(3)  of  the  1992 
Act,  on  October  13,  1993  (58  FR  53048 
and  53061)  ("October  13  Notice"),  die 
Secretary  published  two  notices  in  tbe 
Federal  Register  estabbshing  the 
interim  goals  for  each  GSE— applicable 
to  the  transition  years  of  1993  and 
1994 — and  requirements  for 
implementation  of  the  goals.  Since 
neither  GSE  was  meeting  its  targets  as 
of  die  beginning  of  die  transition  period, 
die  goals  were  established  so  that  the 
GSEs  would,  to  the  maximum  extent 
feasible,  meet  die  targets  by  die  end  of 
the  transition  period. 

The  October  13  Notice  estaWished 
Fannie  Mae's  low-  and  moderate- 
income  housing  goal  at  30  percent  of  die 
units  financed  by  mortgages  purchased 
by  Fannie  Mae  in  1993  and  1994.  The 
notice  also  estabfished  Fannie  Mae's 
central  cities  goal  at  28  percent  of  units 
financed  by  mortgages  purchased  by 
Fannie  Mae  in  1993.  and  30  percent  in 
1994. 


The  October  13  Notice  established 
Freddie  Mac's  low-  and  moderate- 
income  housing  goal  at  28  percent  for 
1993  and  30  percent  for  1994.  The 
notice  also  established  Freddie  Mac's 
goal  for  purchases  of  mortgages 
financing  housing  located  in  central 
cities  at  26  percent  for  1993  and  30 
percent  for  1994. 

The  October  13  Notice  established  die 
Special  Affordable  Housing  Goals  as 
two-year  goals  for  die  GSEs"  purchases 
of  conventional  mortgages  on  rental  and 
owner-occupied  housing  meeting  the 
dien-existing  unaddressed  needs  of.  and 
affordable  to,  low-income  famibes  in 
low-income  areas  and  very  low-income 
famibes.  This  goal  for  Fannie  Mae  was 
esUblished  as  not  less  than  2  billion 
dollars  (52,000,000,000)  above  Fannie 
Mae's  existing  performance  and 
commitments.  This  goal  for  Fret' die  Mac 
was  estabUshed  as  not  less  than  I'/i 
bilhon  dollars  (51.500,000,000)  above 
Freddie  Mac's  existing  performance  and 
conuni  tments. 


IMI 


Basis  for  Secretary's  Action 

The  Secretary  is  empowered  to  extend 
the  housing  goals  under  section  1321  of 
die  1992  Act,  which  confers  on  die 
Secretary  general  regulatory  authority 
and  the  authority  to  "make  such  rules 
and  regulations  as  shall  oe  necessary 
and  proper"  to  ensure  diat  the  purposes 
of  the  1992  Act  and  the  purposes  of  die 
Fannie  Mae  Charter  Act  and  the  Freddie 
Mac  Act  are  accompUshed. 

Section  1331  of  the  1992  Act  provides 
that  the  Secretary  shall  establish 
housing  goals  by  regulation  Section 
1331  also  provides  that  from  year  to 
year  the  Secretary  may  adjust  any 
housing  goal  by  regulation.  Section  1349 
of  the  1992  Act  provides  that  any  final 
regulations  necessary  to  implement  die 
provisions  of  the  1992  Act  relating  to 
die  housing  goals  shall  be  issued  after 
notice  and  opportunity  for  public 
comment. 

This  rule  does  not  involve  either  an 
establishment  of  goals  or  an  adjustment 
of  existing  goals;  it  involves  an 
extensicm  of  established  goals  for  which 
the  GSEs  were  invited  to  comment.  (In 
the  case  of  the  special  affordable 
housing  goal,  only  the  baseline  is 
revised  appropriately  to  reflect  market 
conditions  and  seasonality.)  The 
Secretary  wdl  soon  propose  final 
regulations  implementing  the 
Secretary's  responsibilities  under  die 
1992  Act,  including  esublishiag  new 
housing  goals.  Those  regulations  will  be 
proposed  for  public  comment.  However, 
those  regulations  will  aot  be  effective  by 
the  beginning  of  1995. 

Therefore,  issuance  of  this  final  rule 
is  essential  to  assure  that  the  GSEs 
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continue  carrying  out  their  Charter 
purposes  pending  rulemaking.  The 
Fannie  Mae  Charter  Act  (12  U.S.C.  1716 
et  seq.)  and  the  Freddie  Mac  Act  (12 
U.S.C.  1451  et  seq.)  establish  identical 
purposes  for  Fannie  Mae  and  Freddie 
Mac,  including  "provid[ing]  ongoing 
assistance  to  the  secondary  market  for 
residential  mortgages  (including 
activities  relating  to  mortgages  on 
housing  for  low-  and  moderate-income 
families  involving  a  reasonable 
economic  retiun  that  may  be  less  than 
the  return  earned  on  other  activities)  by 
increasing  the  liquidity  of  mortgage 
investments  and  improving  the 
distribution  of  investment  capital 
available  for  residential  mortgage 
financing;"  and  "promot[ing]  access  to 
mortgage  credit  throughout  the  Nation 
(including  central  cities,  rural  areas,  and 
other  underserved  areas]  by  increasing 
the  liquidity  of  mortgage  investments 
and  improving  the  distribution  of 
investment  capital  available  for 
residential  mortgage  financing."  (See 
section  301  (3)  and  (4)  of  the  Fannie 
Mae  Charter  Act  and  section  301(b)  (3) 
and  (4)  of  the  Freddie  Mac  Act.) 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  nUe  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
limited  to  ensming  the  continuation  of 
established  housing  goals  for  Fannie 
Mae  and  Freddie  Mac  pending  the 
specification  of  new  housing  goals 
through  notice-and-comment 
rulemaking. 

Environmental  Impact  Statement 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(1)  of  the  HUD  regulations,  the 
pobcies  and  procedures  contained  in 
this  rule  relate  only  to  the  extension  of 
statutorily  required  housing  goals  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  PoUcy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Ofiicial  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 


between  the  Federal  Government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  Promulgation  of  this 
rule  merely  ensures  the  continuation  of 
established  housing  goals  for  the  GSEs 
pending  the  specification  of  new 
housing  goals  through  notice-and- 
comment  rulemaking. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606.  the  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
poUcies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994,  (59  FR  57632)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  81 

Accounting,  Federal  Reserve  System, 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Seciuities. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  subpart  F  to  part  81 ,  as 
follows. 

PART  81— REGULATIONS 
IMPLEMENTING  THE  AUTHORITY  OF 
THE  SECRETARY  OF  THE 
DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  OVER  THE 
CONDUCT  OF  THE  SECONDARY 
MARKET  OPERATIONS  OF  THE 
FEDERAL  NATIONAL  MORTGAGE 
ASSOCIATION  (FNMA) 

1.  The  authority  citation  for  part  81  is 
revised  to  read  as  follows: 

Audiority:  12  U.S.C.  4501-4641(42  U.S.C. 
3535(d). 

2.  Subpart  F  is  added,  to  read  as 
follows: 


Subpart  F— Extension  of  Housing 
Goals  for  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation 

§  81 .51    Extension  of  Housing  Goals  for 
1995. 

(a)  Low-  and  mdderate-income 
families  and  central  cities.  The  housing 
goals  for  1994  for  purchases  by  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  of  mortgages  on  housing  for  low- 
and  moderate-income  families  and 
housing  located  in  central  cities 
provided  in  the  Notices  of  Interim 
Housing  Goals,  58  FR  53048  and  53072 
(October  13, 1993),  shall  apply  to  1995. 
The  goals  established  under  this 
paragraph  shall  apply  on  a  proportional 
basis  to  that  portion  of  1995  before  goals 
are  established  and  effective  following 
notice  and  comment  rulemaking. 

(b)  Special  affordable  housing  goals. 
The  housing  goals  for  1993  and  1994  for 
purchases  by  Fannie  Mae  and  Freddie 
Mac  of  mortgages  on  special  affordable 
housing  provided  in  the  Notices  of 
Interim  Housing  Goals,  58  FR  53048  and 
53072  (October  13, 1993),  shall  apply  to 
1995  with  appropriate  revisions  to  the 
1992  baseline  for  the  goals  as  set  forth 
herein.  In  establishing  the  levels  of 
these  housing  goals  for  1995,  the 
Secretary  has  considered  the  level  of 
estimated  mortgage  originations  in  1995 
and  that  these  goals  will  be  in  place  for 
only  a  portion  of  the  year. 
Consequently,  the  Secretary  has 
adjusted  the  baselines  applicable  to  the 
special  affordable  housing  goals,  from 
the  1992  baselines,  so  that  the  goals 
result  in  the  following  dollar  amoimts: 
The  1995  goal  for  Fannie  Mae  shall  be 
$4,598  billion  and  the  1995  goal  for 
Freddie  Mac  shall  be  $3,357  billion.  The 
goals  established  under  this  paragraph 
shall  apply  on  a  proportional  basis  to 
that  portion  of  1995  before  goals  are 
established  and  effective  following 
notice  and  comment  rulemaking. 

(c)  Applicability  of  clarifications.  The 
requirements  contained  in  the  Notices 
of  Interim  Housing  Goals  at  58  FR  53048 
and  53072  (October  13, 1993),  including 
any  clarifications  issued  by  the 
Secretary  or  the  Secretary's  designee(s), 
shall  apply  to  the  housing  goals  under 
this  section. 

Dated:  November  23, 1994. 
Henry  G.  Cisneros, 
Secretary. 
(PR  Doc.  94-29433  Filed  11-25-94;  9:08  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Parts  380.  381,  and  399 
[Docket  No.  49385] 
RIN  2105-ACO3 

Special  Event  Tours 

AGENCY:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Department  expands  its 
rules  on  Super  Bowl  tours  to  cover  air 
tours  to  other  types  of  special  events. 
The  new  rule  requires  that  operators  of 
tours  to  special  events  that  are  promoted 
as  including  admission  to  the  event 
must  have  those  event  tickets  in  hand  or 
under  contract  before  they  advertise  or 
sell  the  tours,  and  that  they  must  refund 
the  entire  tour  price  to  any  customer 
who  does  not  receive  a  promised  event 
ticket.  This  rule  also  extends  the  charter 
rule's  prohibition  on  last-minute  price 
increases  to  non-charter  special  event 
tours.  This  initiative  arises  as  a  result  of 
problems  on  certain  tours  to  the  1994 
Rose  Bowl  on  which  participants  did 
not  receive  game  tickets  that  were 
promoted  as  being  included  in  the 
package,  or  were  required  to  make 
additional  payments  in  order  to  receive 
tickets. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  December  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Kelly,  Consumer  Affairs  Division/I-25, 
Office  of  the  Secreteuy,  Room  10405, 
Department  of  Transportation,  400 
Seventh  Street  S.W.,  Washington,  DC 
20590.  Telephone  (202)  366-5952. 

SUPPLEMENTARY  INFORMATION: 

TheANPRM 

■     In  conjimction  with  the  Rose  Bowl 
football  game  that  was  played  in 
Pasadena,  California  on  January  1, 1994, 
a  large  number  of  fans  of  the  University 
of  Wisconsin  (one  of  the  two  teams 
participating  in  the  game)  purchased 
package  tours  to  California.  Many  of 
those  tours  were  promoted  as  including 
a  ticket  to  the  Rose  Bowl  game. 
However,  a  significant  number  of  these 
individuals  either  did  not  receive  the 
game  tickets  that  they  had  been 
promised  and  did  not  gain  admission  to 
the  game,  or  were  required  to  make  an 
additional  payment  after  they  arrived  in 
Pasadena  in  order  to  obtain  their  tickets. 
On  January  27, 1994,  the  Department 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  in  this  proceeding 
(published  February  1. 1994;  59  FR 
4614).  In  this  notice,  we  stated  that  we 
were  tentatively  proposing  to  issue  a 


new  rule  which  would  contain  the 
procedures  of  the  Department's  rules  on 
Super  Bowl  tours  and  extend  these  rules 
to  include  air  tours  to  other  types  of 
special  events  where  admission  to  the 
event  is  advertised  as  being  included  in 
thepackage. 

The  Department's  rules  on  Super 
Bowl  tours  are  contained  in  Title  14  of 
the  Code  of  Federal  Regulations,  Part 
380  and  section  399.87.  These  rules 
came  about  following  problems  with 
game  tickets  for  Super  Bowl  tours  in  the 
late  1970's  (see  45  FR  1856,  January  9, 
1980).  The  rules  were  limited  to  the 
Super  Bowl  because  that  was  the  only 
event  where  such  problems  had 
siirfaced. 

Part  380  contains  the  rules  for  Super 
Bowl  tours  on  I*ublic  Charter  flights: 

•  Section  380.2  defines  a  Super  Bowl 
charter  as  a  charter  flight  that  is 
represented  by  its  charter  operator  as 
including  tickets  to  the  National 
Football  League's  Super  Bowl  game  as 
part  of  its  ground  package. 

•  Section  380.18a  states  that  a  Super 
Bowl  charter  may  not  be  advertised 
unless  the  operator  has  submitted 
verification  to  the  Department '  that  the 
operator  (1)  is  in  physical  possession  of 
enough  Super  Bowl  game  tickets  to 
provide  them  for  a  substantial  number 
of  seats  on  the  charter,  or  (2)  has  a 
contract  with  the  NFL  or  with  an  NFL 
team  for  such  a  number  of  game  tickets, 
or  (3)  has  a  contract  with  another  person 
who  has  a  contract  with  the  NFL  or  an 
NFL  team  for  such  a  number  of  game 
tickets. 

•  Section  380.18a  also  states  that  a 
Suj>er  Bowl  charter  may  not  be  sold 
unless  the  operator  has  submitted 
verification  to  the  Department  that  the 
operator  has  possession  of,  or  contracts 
for,  enough  game  tickets  to  provide  one 
to  every  person  who  is  to  receive  one 
imder  the  terms  of  the  operator/ 
participant  contract  for  the  charter. 

•  Section  380.31(c)  states  that  if  an 
operator  receives  a  booking  for  which  he 
or  she  does  not  have  possession  of  or  a 
contract  for  a  game  ticket,  the  operator 
must  return  that  participant's  money 
within  3  days,  unless  the  participant  has 
authorized  the  operator  in  writing  to 
retain  the  payment  while  the  operator 
seeks  additional  tickets. 

•  Sections  380.32(s),  380.33(a)(5)  and 
380.33(e)  state  that  if  Super  Bowl  game 
tickets  are  not  supplied  when  promised, 
the  affected  participant  must  be  sent  a 


•  ReferencM  to  "the  Board"  in  Part  380  refer  to 
the  Civil  Aeronautics  Board,  the  Department's 
predecessor  in  aviation  economic  and  consumer 
matters.  The  Department  of  Transportation  now 
administers  this  rule  as  authorized  by  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984  (P.L.  9&-443; 
9S  Stat.  1703). 


refund  of  the  price  of  the  entire  charter 
package  within  14  days  after  the  return 
flight. 

m  addition  to  the  Super  Bowl  rules  in 
Part  380,  the  Department  has  a  policy 
statement  at  14  CFR  section  399.87 
which  states  that  it  shall  be  an  imfair  or 
deceptive  practice  within  the  meaning 
of  section  411  of  the  Federal  Aviation 
Act  [now  49  U.S.C.  §  41712]  to  advertise 
or  sell  an  air  tour  that  is  promoted  as 
including  a  ticket  to  the  Super  Bowl 
game  unless  the  operator  has  tickets  or 
contracts  for  tickets  in  the  manner 
described  in  14  CFR  380.18a  (see 
above).  The  principal  purpose  of  this 
poUcy  statement  is  to  reach  tours 
operated  on  scheduled  air  service, 
which  are  not  covered  by  the  Part  380 
charter  rules.  The  Part  399  policy 
statement  mirrors  section  380.18a,  but 
does  not  include  the  other  Part  380 
provisions  described  above.  Most 
importantly,  it  does  not  include  the 
requirement  that  the  entire  tour  price  be 
refunded  if  a  game  ticket  is  not 
provided. 

Like  current  section  399.87,  the  new 
rule  tentatively  proposed  in  the  ANPRM 
would  apply  to  tours  on  all  forms  of  air 
transportation,  not  just  charters.  Like 
the  existing  Super  Bowl  charter  rules  in 
Part  380,  it  would  require  the  tour 
operator  to  refund  the  entire  tour  price 
to  any  participant  who  does  not  receive 
a  promised  event  ticket,  even  if  the  tour 
were  not  on  a  charter.  The  proposed 
rule  would  also  pick  up  the  procedures 
of  section  380.31(c)  of  the  charter  rule, 
which  requires  an  operator  to  refund 
any  money  received  for  a  booking 
within  3  days  if  the  operator  has  no 
contract  for  an  event  ticket  for  that 
person,  unless  The  person  has 
authorized  the  operator  in  writing  to 
retain  the  payment  while  the  operator 
seeks  a  ticket. 

Comments  on  the  ANPRM 

The  Department  received  comments 
from  1 1  organizations  and  7  individuals. 
The  great  majority  of  the  comments 
favored  adoption  of  a  rule  in  this  area. 

On  the  subject  of  the  type  of  special 
event  that  should  be  covered  by  the 
rule,  several  of  the  comments  discussed 
only  sports  events  as  the  context  for  the 
rule.  C3ther  commenters  stated  that  the 
context  of  the  rule  should  be  broader 
than  that.  The  American  Society  of 
Travel  Agents  (ASTA)  said  that  it 
should  apply  to  all  events  where  a 
separately-piuchased  ticket  is  necessary 
for  admission  to  the  event.  The  RG 
Travel  Companies,  which  were  involved 
in  sending  1,700  Wisconsin  fans  to  the 
1994  Rose  Bowl,  stated  that  the  rule 
should  cover  any  special  event  "where 
a  good  possibility  exists  that  the 
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demand  for  tickets  will  exceed  the 
supply  •  *  *"  In  a  similar  vein,  the 
Pasadena  Tournament  of  Roses 
commented  that  the  rule  should  apply 
to  any  event  with  Umited  admission. 
The  National  Tour  Association  (NTA, 
representing  motorcoach  tour  operators) 
and  Congressman  Robert  Andrews  of 
New  Jersey  expressed  the  opinion  that 
the  rule  should  not  be  limited  to  sports 
events.  Ms.  Arlene  Caldwell  said  that 
the  rule  should  cover  any  tour  that 
claims  to  include  a  ticket  to  the  event, 
and  Mr.  Donald  Hamilton  stated  that  it 
should  apply  to  any  event  for  which 
tour  packages  are  sold. 

All  of  the  commenters  that  expressed 
an  opinion  on  whether  the  rule  should 
apply  to  both  charter  and  scheduled 
transportation  felt  that  it  should  apply 
to  both  forms  of  air  service.  Those 
commenters  were  the  RG  Travel 
Companies.  NACA,  the  NHL,  ASTA,  the 
NCAA,  FBA,  the  Pasadena  Tournament 
of  Roses,  and  the  Wisconsin  Attorney 
General. 

The  ANPRM  asked  whether  the  rule 
should  contain  only  the  advertising  and 
sale  restrictions  of  sections  380.18a  and 
399.87  of  the  current  Super  Bowl  rule, 
or  whether  it  should  also  contain  the 
"money  back  guarantee"  of  sections 
380.32  and  380.33  and/or  the  "booking 
rejection"  and  "contingent  booking" 
procedures  of  section  380.31(c).  Except 
for  NTA,  aU  commenters  that  expressed 
a  position  on  this  question  felt  that 
some  form  of  regulation  along  these 
lines  was  appropriate.  NTA  stated  that 
the  majority  of  its  members  that 
responded  to  a  poll  on  this  matter  felt 
that  regulation  of  special-event  tours 
should  not  be  a  responsibifity  of  the 
government,  but  the  association-said 
that  in  the  event  a  rule  is  adopted  it 
favors  the  "booking  rejection"  and 
"contingent  booking"  procedures  of 
section  380.31(c). 

ASTA  and  the  Wisconsin  Attorney 
General  also  expressed  support  for  the 
"booking  rejection"  and  "contingent 
booking"  procedures.  They  favored  the 
"money  back  guarantee"  as  well,  as  did 
the  RG  Travel  Companies,  the  National 
Air  Carrier  Association  (NACA.  an 
organization  of  charter  airlines),  the 
NHL,  NCAA,  FBA,  and  Pasadena 
Tournament  of  Roses.  The  Tournament 
of  Roses  stated  that  this  guarantee 
should  apply  "at  any  time  prior  to 
departure"  if  it  is  clear  tickets  will  not 
be  forthcoming.  FBA  commented  "the 
greater  the  remedy  available,  the  less 
likely  that  tour  packagers  will  create  the 
problem  by  promoting  packages  that 
may  not  be  legitimate." 

NACA  said  that  there  should  be  an 
exception  to  the  "money  back 
guarantee"  for  situations  of  force 
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majeure  and  acts  of  God,  such  as  the 
earthquake  in  San  Francisco  that  forced 
postponement  of  the  World  Series. 
Similarly,  the  NHL  stated  that  if  the 
event  is  canceled  or  substantially 
altered  after  the  tour  begins,  consumers 
should  be  entitled  only  to  a  refund  of 
the  face  value  of  the  event  ticket,  but 
that  if  such  cancellation  or  alteration 
takes  place  before  departure,  the 
operator  should  be  required  to  inform 
the  consumers,  who  would  have  the 
right  to  cancel  (presumably  with  a  full 
refund). 

Congressman  Andrews  was  also  in 
favor  of  the  "money  back  guarantee,"  as 
well  as  a  requirement  for  tour  operators 
to  disclose  whether  event  tickets  are 
guaranteed  or  tentative.  However,  he 
stated  that  any  rule  that  would  totally 
prohibit  marketing  of  a  special-event 
tour  until  the  tour  operator  has  event 
tickets  in  hand  would  not  be  practical. 
Tickets  for  many  such  events  are  not 
available  until  less  than  two  weeks 
before  the  event,  he  pointed  out,  but 
other  arrangements  (e.g.,  air  and  hotel) 
must  be  made  before  that.  NTA,  the 
NCAA  and  the  Wisconsin  Attorney 
General  stated  that  the  current 
restrictions  against  marketing  Super 
Bowl  tours  until  the  operator  has  game 
tickets  in  hand  or  under  contract  should 
be  included  in  the  new  rule. 

In  discussing  the  "money-back 
guarantee,"  the  ANPRM  asked  if  the 
rule  should  contain  procedures  to 
protect  the  operator  from  having  to 
refund  the  entire  tour  price  if  a 
participant  doesn't  receive  promised 
admission  to  something  like  a 
welcoming  cocktail  party.  Of  those  who 
commented  on  the  issue,  NTA,  the  NHL, 
ASTA,  the  Pasadena  Tournament  of 
Roses  said  that  operators  should  not  be 
required  to  refund  the  entire  tour  price 
over  failure  to  provide  something  like  a 
promised  welcoming  cocktail  party. 
NACA  and  the  Wisconsin  Attorney 
General  stated  that  the  rule  should 
require  the  value  of  undefivered 
ancillary  events  to  be  refunded,  but 
should  not  require  a  refund  of  the  entire 
tour  price.  FBA  and  the  Wisconsin 
Attorney  General  both  pointed  out  that 
certain  events  on  a  special  event  tour 
(e.g.,  the  Tournament  of  Roses  parade 
on  a  Rose  Bowl  tour)  are  integral  to  the 
experience  for  which  the  tour  was 
organized  while  other  events  on  the 
same  tour  (e.g.,  a  side  trip  to 
Disneyland)  are  not.  These  two 
commenters  suggest  that  integral  events 
be  protected  by  the  "money  back 
guarantee"  of  the  total  tour  price,  but 
not  other  events. 

The  ANPRM  sought  comment  on 
whether  the  rule  should  ban  last-minute 
or  post-departure  price  increases  for 


admission  to  the  event,  one  of  the 
problems  that  allegedly  occurred  on  the 
1994  Rose  Bowl  tours.  All  commenters 
who  offered  an  opinion  on  this  subject 
felt  that  last-minute  price  increases 
should  be  regulated  in  some  manner. 
The  RG  Travel  Companies,  NACA,  the 
NCAA,  ASTA.  the  Wisconsin  Attorney 
General  and  Mr.  Donald  Hamilton  stated 
that  last-minute  price  increases  should 
be  banned.  FBA  and  the  Pasadena 
Tournament  of  Roses  said  that  price 
increases  at  any  time  following 
purchase  should  be  prohibited  unless 
the  consumer  receives  written  notice 
that  the  operator  reserves  this  right.  The 
Pasadena  Tournament  of  Roses  also 
suggested  that  participants  who  cancel 
within  a  few  days  of  notification  of  a 
price  increase  be  entitled  to  a  full 
refund.  The  Wisconsin  Attorney  General 
commented  that  on  tours  to  special 
events,  "last-minute  or  post-departure 
price  increases  are  common  and  are 
tantamount  to  extortion"  because  other 
options  may  be  sold  out. 

The  NHL  stated  that,  in  general,  price 
increases  should  be  banned  unless  the 
face  value  of  the  ticket  has  been 
increased  subsequent  to  departure  of  the 
tour.  However,  for  events  with  short 
lead  times  such  as  the  Stanley  Cup 
playoffs,  the  NHL  said  that  the  rute 
should  permit  tours  on  which 
participants  are  required  to  agree  to 
purchase  event  tickets  at  the  yet- 
unknown  face  price  plus  a  service  fee, 
as  long  as  the  consimier  is  given 
prominent  notice  of  this  fact. 
Some  tours  are  promoted  in 
conjunction  vnth  a  special  event,  but  do 
not  include,  and  do  not  represent  that 
they  include,  admission  to  the  event. 
For  example,  there  have  been  tours  to 
the  Super  Bowl  host  city  during  the 
Super  Bowl  weekend  that  prominently 
feature  "Super  Bowl"  in  the  headUne  of 
advertisements  and  flyers,  but  which  do 
not  include  game  tickets.  The  ANPRM 
asked  whether  the  new  rule  should  ban 
this  practice,  or  require  affirmative, 
prominent  disclosure  that  admission  to 
the  event  is  not  included. 

All  of  the  commenters  that  expressed 
an  opinion  on  this  issue  felt  that  it 
should  be  regulated  in  some  manner. 
The  RG  Travel  Companies  stated  that 
they  favored  either  harming  the  practice 
or  requiring  disclosure.  The  NCAA 
urged  affirmative,  prominent  disclosure, 
"if  such  tours  are  to  be  allowed  at  all." 
All  others  who  commented  on  this  point 
recommended  prominent  disclosure. 
The  NHL  and  Pasadena  Tournament  of 
Roses  submitted  specific  suggestions  for 
minimum  required  typeface  size  for 
advertisements  for  such  tours. 

The  ANPRM  soUcited  comment  on 
the  economic  burdens  of  such  a  rule, 
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and  asked  whedier  it  would  be 
impractical  for  events  where  the 
participants  are  known  only  a  week  in 
advance,  e.g.  ttie  NCAA  Final  Four. 

All  of  the  parties  that  commented  on 
this  issue  agreed  that  the  rule  can  and 
should  apply  to  events  in  which  the 
participants  are  not  known  until  shortly 
before  the  event  The  RG  Travel 
Companies  commented  that 
commitments  centering  around  a 
particular  team  could  be  made 
contingent  on  that  team  qiialifying  for 
the  event.  The  NHL  stated  that  the  rule 
may  be  burdensome  for  organizers  of 
short-lead-time  tours,  but  that  this  is 
justified  by  the  benefit  to  consumers. 

ASTA,  like  NACA,  said  that  the 
degree  of  advance  notice  is  not  relevant, 
and  that  an  operator  who  markets  an 
event-oriented  tour  before  the 
participants  are  known  should  simply 
disclose  that  event  tickets  are  not 
included  in  the  advertised  price.  FBA 
commented  that  participating  teams  in 
college  bowl  games  are  generally  known 
at  least  a  month  in  advance,  and  also 
that  any  experience  the  Department  has 
had  with  Super  Bowl  touis  would  be 
instructive,  as  the  competing  teams  in 
that  game  are  sometimes  determined 
only  a  week  before  the  game. 

Several  commenters  pointed  out  that 
even  though  the  participating  teams  in 
the  NCAA  Final  Four  (the  example 
given  in  the  ANPRM)  are  determined 
only  the  weekend  before,  the  tickets  are 
sold  out  months  beforehand.  Thus,  the 
fact  that  the  participants  are  not  known 
until  the  final  week  has  minimal  impact 
on  the  availabihty  of  tickets  and  the 
feasibility  of  tours.  The  Pasadena 
Tournament  of  Roses  asserted  that  any 
economic  burden  resulting  from  this 
rule  would  fall  on  ticket  brokers  and 
tour  operators  who  buy  event  tickets 
from  individuals  in  order  to  resell  them. 
The  Wisconsin  Attorney  General  stated 
that  consumer  protection  may  be  even 
more  important  in  cases  where  event 
participants  are  determined  at  the  last 
minute,  because  consumers  have  less 
time  to  investigate  their  options. 

The  Air  Transport  Association  (ATA, 
an  association  of  large  scheduled 
airlines)  filed  a  comment  stating  that  it 
expressed  no  opinion  about  whether,  or 
to  what  extent,  the  current  Super  Bowl 
rules  should  be  made  appUcable  to  tours 
to  other  special  events,  iiowever.  ATA 
said  that  DOT  should  not  make  air 
carriers  responsible  for  assuring  that 
tour  operators  comply  with  the  new 
rule.  NACA  echoed  this  view,  stating 
that  cairiezs  should  not  be  made  the 
guarantors  of  tour  operators. 


The  NPRM 

The  Department  issued  a  Notice  of 
Proposed  Rulemaking  in  this  proceeding 
on  October  6. 1994  (published  October 
13.  1994;  59  FR  51881).  The  proposed 
rule  was  very  similar  to  that  described 
in  the  ANPRM.  which  in  tiun  closely 
tracks  the  existing  rules  for  Super  Bowl 
tours. 

The  rule  proposed  in  the  NPRM 
would  apply  to  any  tour  that  is 
organized  for  the  purpose  of  attending  a 
sporting,  social,  religious,  educational, 
cultural,  poUtical  or  other  event  of  a 
special  nature  and  limited  duration, 
which  exists  for  reasons  apart  from  the 
toiu-  itself,  and  which  is  represented  by 
the  operator  of  the  tour  as  including 
admission  to  that  event.  We  stated  that 
we  did  not  wish  to  engage  in  line- 
drawing  of  the  type  that  would  be 
required  were  we  to  publish  a  list  of 
specific  events  that  would  be  covered  by 
the  rule.  In  addition*,  we  said  in  the 
NPRM  that  we  saw  no  justification  for 
limiting  the  applicability  of  the  rule  to 
sporting  events.  Few  commenters 
specifically  suggested  such  a  limitation, 
although  a  number  of  them  ofliered 
sports  contests  as  examples  of  the  type 
of  event  that  should  be  covered. 

We  stated  that  we  agreed  with  the 
comments  that  suggested  that  the  rule 
should  apply  to  any  event  where  a 
separate  ticket  is  required  for  admission 
to  the  event  or  where  there  is  limited 
admission.  The  proposed  rule  would 
apply  to  any  tour  to  an  event  of  the  tjrpe 
described  at  the  beginning  of  the 
previous  paragraph  in  which  the  toui 
operator  has  ^presented  that  the  tour 
includes  admission  to  the  event  If  the 
event  is  free,  or  attendance  is  unlimited, 
the  operator  should  have  no  trouble 
furnishing  tickets  and  this  rule  will 
impose  no  burden.  On  the  other  hand, 
if  tours  are  promoted  to  an  unusually 
popular  event  of  a  non-sporting  nature, 
those  tour  participants  would  be  just  as 
disappointed  at  not  receiving  the 
promised  admission  to  the  event  that 
constituted  the  entire  purpose  of  their 
trip  as  would  a  £an  traveling  to  a  bowl 
game. 

We  tentatively  concluded  in  the 
NPRM  that  the  rule  should  apply  to 
both  charter  and  scheduled  air 
transportation,  as  well  as  to  any  other 
form  of  air  service  meeting  the  statutory 
definition  of  "air  transportation"  that 
may  develop  in  the  future.  Thus,  we 
proposed  to  apply  it  to  "scheduled, 
charter,  and  other  air  transportation." 

The  proposed  rule  woula  apply  to  all 
interstate  (i.e.,  domestic)  ^  air 


transportation,  and  to  foreign  (I.e., 
international)  air  transportation 
originating  at  a  point  within  the  United 
States.  Applying  the  rule  only  to 
outbound  international  flights  is 
consistent  with  the  approach  taken  in 
the  existing  Public  Charter  rule  (see  14 
CFR  380.23)  and  with  the  "country  of 
origin"  concept  of  regulation  of 
international  air  transportation.  As  a 
policy  matter,  the  Department  has  less 
of  an  interest  in  applying  this  rule  to 
tours  originating  in  foreign  countries 
whose  participants  are  largely  or 
exclusively  foreign  citizens. 

The  rule  that  we  proposed  would 
apply  to  any  operator  of  a  tour  that 
meets  the  rule's  definition  of  a  Special 
Event  Toiu",  regardless  of  whether  that 
operator  is  a  direct  air  carrier  (i.e.,  an 
airline),  an  indirect  air  carrier  (e.g.,  a 
PubUc  Charter  operator),  or  a  ticket 
agent  (as  defined  in  49  U.S.C.  §  40102, 
e.g.,  a  scheduled-service  tour  operator, 
including  a  travel  agent  acting  as  a  tour 
operator).  The  proposed  rule  would 
apply  to  both  U.S.  and  foreign  entities 
that  act  as  operators  of  Special  Event 
Tours,  just  as  current  §  399.87  does. 

With  regard  to  the  comments  of  ATA 
and  NACA,  neither  the  ANPRM  nor  the 
NPRM  proposed  that  this  rule  should 
include  provisions  that  obligate  direct 
air  carriers  to  assure  that  tour  operators 
comply  with  the  rule.  Except  where  an  . 
airline  might  choose  to  directly  operate 
a  Special  Event  Tour  (i.e..  tOkbecome  the 
tour  operator),  a  direct  air  carrier  of  a 
Special  Event  Tour  would  incur  no 
greater  or  lesser  obligations  under  this 
rule  than  it  has  in  its  capacity  as  a 
common  carrier  either  ceiti£k:ated  under 
49  U.S.C.  §  41 101  or  holding  a  foreign 
air  carrier  permit  issued  under  49  U.S.C. 
§  41301  (formerly  sections  401  and  402 
of  the  Federal  Aviation  Act). 

As  we  had  suggested  in  the  ANPRM, 
the  NPRM  propped  to  carry  over  the 
provisions  from  the  existing  Super  Bowl 
rule  that  prohibit  advertising  or  sale  of 
such  tours  before  game  tickets  are  in 
hand  or  under  contract.  These 
provisions  would  be  expanded  to  apply 
to  all  special  events.  This  approach  was 
supported  by  the  comments  on  the 
ANPRM,  and  involves  no  novel 
processes  since  the  existing  procedures 
have  been  in  place  in  the  Super  Bowl 
rule  for  15  years. 

In  addition  to  the  provision  that 
prohibits  advertising  or  sale  of  a  Super 
Bowl  tour  until  game  tickets  are  in  hand 
or  under  contract,  the  Super  Bowl 
charter  rule  requires  Super  Bowl  charter 


^  The  statutory  lenn  "overseas  air  ttansportatiOQ." 
which  referred  to  domestic  transportation  to  or  from' 
U.S.  territories  or  possessions,  nvas  abolished  in  a 


recent  recodificatioo  of  transportation  laws.  Such 
transportation  is  now  included  in  tlie  deftnitioa  of 
"interstate  air  transportation."  and  consequently 
would  be  covered  by  this  proposed  rule. 
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operators  to  include  in  the  prospectus 
that  is  required  to  be  filed  with  the 
Department  for  all  Public  Charters  a 
certification  that  they  have  the  game 
tickets  in  hand  or  else  a  copy  of  the 
contract  for  the  game  tickets.  We  did  not 
propose  to  carry  over  this  additional 
filing  requirement  to  the  new  rule.  The 
underlying  requirement  to  have  the 
tickets  or  ticket  contracts  before 
advertising  or  sales  commence  would 
remain  and  would  be  enforceable 
without  the  filing  provision.  Moreover, 
in  those  instances  deemed  necessary, 
we  have  ample  authority  under  49 
U.S.C.  §41708  (formerly  section  407(a) 
of  the  Federal  Aviation  Act)  to  require 
such  information  to  be  provided.  The 
Super  Bowl  rules  that  apply  to 
scheduled-service  tours  have  never 
required  a  filing  of  this  type.  Since  the 
NPRM  proposed  consolidating 
regulation  of  this  type  of  tour  in  a  single 
rule,  we  stated  that  we  saw  no 
justification  for  having  a  filing 
requirement  for  charter  tours  but  not 
scheduled-service  tours,  nor  did  we  see 
a  need  to  impose  a  new  paperwork 
burden  on  scheduled-service  tour 
operators.  This  tentative  decision  was 
consistent  with  the  Paperwork 
Reduction  Act  and  with  the 
Department's  proposal  in  Docket  48341 
(57  FR  42864)  to  eliminate  imnecessary 
paperwork  burdens  on  charters. 

Congressman  Andrews  expressed 
concern  that  any  rule  that  would 
prohibit  marketing  of  a  tour  until  tickets 
are  in  hand  would  not  be  practical, 
since  tickets  for  many  events  are  not 
available  until  a  couple  of  weeks  in 
advance  but  other  arrangements  (e.g.,  air 
and  hotel)  must  be  made  before  that. 
However,  neither  the  existing  nor 
proposed  rules  requires  that  tickets  be 
in  hand  before  marketing  is  allowed;  the 
operator  can  simply  have  a  written 
contract  for  the  tickets. 

The  proposed  rule  also  incorporated 
the  so-called  "booking  rejection"  and 
"contingent  booking"  procedures 
currently  found  in  section  380.31(c)  of 
the  Super  Bowl  charter  rule,  and 
expanded  them  to  apply  to  all  events 
and  to  all  forms  of  air  fransportation. 
These  provisions  require  operators  to 
return  unsolicited  bookings  for  which 
they  don't  have  event  tickets  unless  a 
tour  participant  authorizes  the  operator 
in  writing  to  retain  the  participant's 
payment  while  the  operator  attempts  to 
obtain  more  event  tickets.  We  are 
modifying  this  slightly  to  allow  for 
situations  in  which  participants  agree  to 
take  the  tour  without  an  event  ticket;  the 
operator  would  be  required  to  obtain  the 
participant's  written  acknowledgment  of 
this  imderstanding 
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One  of  the  key  provisions  of  the  Super 
Bowl  charter  rule  is  the  requirement  for 
the  operator  to  refund  the  total  tour 
price  to  any  participant  who  does  not 
receive  a  promised  game  ticket,  even  if 
the  participant  uses  all  of  the  other  tour 
features.  The  ANPRM  tentatively 
proposed  to  incorporate  this  provision 
m  the  new  rule,  but  also  asked  for 
comment  on  whether  the  rule  should 
contain  only  the  "booking  rejection" 
and  "contingent  booking"  procedures 
without  the  "money  back  guarantee." 
However,  the  comments  solidly 
supported  the  "money  back  guarantee." 
and  we  incorporated  it  in  the  proposed 
rule.  We  stated  that  We  agreed  with  the 
Football  Bowl  Association  that  strong 
consumer  remedies  will  also  have  the 
effect  of  deterring  the  promotion  of  non- 
legitimate  tour  packages. 

In  its  comments  on  the  ANPRM. 
NACA  stated  that  there  should  be  an 
exception  to  the  "money  back 
guarantee"  for  situations  of  force 
majeure  and  acts  of  God.  such  as  the 
earthquake  in  San  Francisco  that  caused 
postponement  of  the  World  Series 
several  years  ago.  The  NHL  suggested 
that  if  the  event  is  canceled  or 
substantially  altered,  participants 
should  be  entitled  only  to  a  refund  of 
the  face  value  of  the  event,  not  the  total 
tour  price.  We  replied  in  the  NPRM  that 
it  was  never  our  intent  to  make  the  tour 
operator  the  guarantor  of  the  event 
itself.  The  "money  back  guarantee"  in 
the  existing  Super  Bowl  charter  rule 
kicks  in  "if  game  tickets  are  not 
supplied."  The  rule  we  propoaed  in 
October  would  require  refunds  ••*  *  ' 
if  promised  admission  to  the  [event]  is 
not  furnished  by  the  tour  operator 

•"  These  provisions  are  directed 
toward  potential  problems  with  ticket 
distribution,  not  with  the  event  itself.  If 
people  who  have  tickets  are  able  to 
attend  the  event  and  Special  Event  Tour 
participants  are  shut  out  because  they 
don't  have  tickets,  the  "money  back 
guarantee"  would  apply.  On  the  other 
hand,  if  nobody  with  a  ticket  can  use  it 
during  the  period  of  the  tour  because 
the  event  itself  was  canceled  or 
postponed,  the  "money  back  guarantee" 
would  not  apply. 

We  stated  in  the  NPRM  that  we 
wished  to  make  it  clear  that  we  are 
talking  only  about  problems  with  the 
event  itself,  not  about  any  or  all 
problems  that  the  torn-  operator  might 
view  as  beyond  its  control.  Failure  of  a 
ticket  broker  to  deliver  tickets  to  the 
tour  operator,  we  said,  would  not 
invalidate  the  "money  back  guarantee." 
In  the  NPRM  we  stated  that  we  agreed 
with  the  NHL  that  if  the  event  is 
canceled  consumers  should  receive  a 
refund  for  the  portion  of  their  tour  price 


that  applied  to  the  event  that  they  paid 
for  but  did  not  receive.  However,  we 
said,  mandating  such  a  partial  refund  in 
a  situation  where  the  event  itself  did  not 
take  place  and  where  there  were  no 
problems  with  ticket  distribution  was 
beyond  the  scope  of  this  proceeding 
and  would  best  be  dealt  with  in  the 
context  of  contract  law  or  other 
applicable  existing  law. 

The  ANPRM  solicited  comment  on 
whether  the  rule  should  include 
procedures  to  protect  the  tour  operator 
from  having  to  refund  the  total  tour 
price  to  participants  who  don't  receive 
promised  admission  to  an  "event"  like 
a  welcoming  cocktail  party.  Most 
commenters  who  addressed  this  issue 
were  opposed  to  requiring  a  refund  of 
the  entire  tour  price  in  these 
circumstances.  Some  suggested  that 
participants  so  affected  simply  be 
entitled  to  a  refund  of  the  value  of  that 
ancillary  event.  Two  commenters  urged 
that  a  tour  operator's  failure  to  deliver 
admission  to  ancillary  events  that  are 
integral  to  the  experience  for  which  the 
tour  was  organized  (e.g.,  the 
Tournament  of  Roses  parade  on  a  Rose 
Bowl  tour)  should  entitle  the  participant 
to  a  refund  of  the  total  tour  price. 

In  raising  this  issue  in  the  ANPRM, 
the  Department  had  intended  to  focus 
on  the  situation  of  a  tour  that  would  not 
normally  be  thought  of  as  a  Special 
Event  Tour  but  which  held  out 
admission  to  an  "event"  as  one  of  its 
features,  e.g.,  a  welcoming  cocktail  party 
on  a  5-day  package  to  the  Bahamas.  If 
the  definition  of  "special  event"  had 
been  broad,  we  wer©  concerned  that  the 
rule  might  have  the  effect  of  requiring 
refunds  of  the  enthe  price  on  such  tours 
after  failure  to  deliver  a  relatively  minor 
and  low-value  component.  The 
comments  on  the  ANPRM  shed  light  on 
another  issue:  multiple  "events"  on  a 
true  Special  Event  Tour. 

We  stated  in  the  NPRM  that  we  agreed 
with  the  commenters  that  failure  to 
deliver  a  relatively  minor  feature  should 
not  result  in  a  refund  of  the  total  tour 
pric^.  We  also  felt  that  this  rule  should 
be  limited  to  tours  that  are  organized 
around  an  event,  not  to  events  that 
occur  in  the  normal  course  of  the  typical 
vacation  tour.  Accordingly,  in  the 
NPRM  we  limited  the  scope  of  the 
proposed  rule  in  two  ways.  First,  there 
was  a  definition  of  "Special  Event 
Tour"  in  proposed  §  381.5  which  was 
broad  yet  specific;  it  limited  the 
applicability  of  the  rule  to  tours  to 
sporting,  social,  religious,  educational, 
cultural,  political  or  other  event  of  a 
special  nature  and  limited  duration, 
which  exist  for  reasons  apart  from  the 
tour  itself.  Second,  the  "money  back 
guarantee"  in  proposed  §381.11  would 
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apply  only  to  the  primary  event  for 
which  a  Special  Event  Tour  is 
organized.  

hi  the  ANPRM.  the  Department 
solicited  comment  on  whether  the  rule 
should  ban  last-minute  or  post- 
departiue  price  increases,  something 
which  occurred  on  certain  tours  to  the 
1994  Rose  Bowl.  The  great  majority  of 
the  comments  on  this  subject  favored 
banning  such  increases.  Some 
commenters  said  no  price  increase 
should  be  permitted  unless  the  tour 
operator  has  reserved  this  right  in 
writing  and  allows  participants  to 
cancel  and  receive  a  full  refund  in  the 
event  of  a  price  increase. 

We  stated  in  the  NPRM  that  we  had 
decided  to  incorporate  into  the 
proposed  rule  the  price  increase 
provisions  of  the  Department's  Public 
Charter  rule  (14  CFR  380.33).  While  it 
is  not  our  intent  in  this  proceeding  to 
address  all  potential  sources  of 
consumer  harm  on  Special  Event  Tours, 
the  issue  of  price  increases  is  directly 
related  to  the  issue  of  ticket  availability. 
Almost  any  event  ticket  is  procurable  if 
the  price  is  right;  if  we  do  not  regulate 
price  increases  in  the  Special  Event 
Tour  rule,  tour  operators  would  always 
be  able  to  acquire  event  tickets  at  greatly 
inflated  prices  and  then  simply  increase 
the  price  to  the  participant  to  cover  it. 
Since  a  ticket  has  been  offered  in  this 
situation,  the  "money  back  guarantee" 
would  not  come  into  play. 

The  proposed  provisions  on  price 
increases,  modeled  on  similar 
provisions  in  the  charter  rule,  state  that 
if  a  given  participant  is  assessed  price 
increases  for  the  tour  ti^^t  in  the 
aggregate  are  more  than  10  percent 
above  his  or  her  original  tour  price,  the 
participant  shall  have  the  right  to  cancel 
and  receive  a  bill  re&ind  (i.e..  no 
cancellation  penalties  would  apply).  No 
price  increases  in  any  amount  would  be 
permitted  less  than  5  days  before 
departure  (as  opposed  to  10  days  in  the 
charter  rule,  recognizing  the  fact  that 
Special  Event  Tours  often  have  shorter 
lead  times  than  the  typical  charter).  This 
would  eliminate  both  last-minute  and 
post-departure  price  hikes.  Finally, 
proposed  §  381.11  specifies  that  the 
promised  event  ticket  must  be  furnished 
at  the  price  that  was  agreed  to  before 
departure  or  else  the  operator  is  subject 
to  the  "money  back  guarantee"  just  as 
if  he  had  not  provided  the  ticket  at  all. 

In  its  comments  on  the  ANPRM  the 
NHL  stated  that  for  events  with  short 
lead  times  such  as  the  Stanley  Cup 
playoffs,  the  rule  should  permit  tours  on 
which  participants  are  required  to  agree 
to  purchase  event  tickets  at  the  yet- 
unknown  face  price  plus  a  service  fee, 
as  long  as  the  consumer  is  given 


prominent  aotice  ol  this  fact  We  replied 
in  the  NPRM  that  as  an  initial  matter,  a 
tour  would  not  be  covered  under  this 
rule  at  all  if  the  event  ticket  were  simply 
held  out  as  an  aption  rather  than  as  ft 
mandatory  feature.  However,  where  the 
participant  must  agree  to  buy  the  event 
ticket,  such  tours  are  clearly  Special 
Event  Tours  since  the  tour  operator  is 
representing  that  nWini«gin«i  to  the  event 
is  included  in  the  tour  (even  if  the  price 
of  that  admission  is  not  yet  known  and 
consequently  any  price  that  is 
advertised  for  that  tour  is  not  the  full 
tour  price). 

However,  nothing  in  the  proposed 
rule  would  explicitly  prohibit  a 
transaction  of  this  type.  The  operator 
would  still  have  to  have  the  requisite 
number  of  event  tickets  under  contract 
before  advertising  or  sales  could  begin; 
in  other  words,  the  variable  must  be 
price,  not  availability.  Beyond  that,  the 
proposed  rule  requires  that  tour 
participants  must  receive  promised 
event  tickets  "at  the  tour  price  agreed  to 
before  departure"  or  else  the  participant 
is  entitled  to  a  refund  of  the  total  tour 
price.  If  a  participant  agrees  to  a  price 
consisting  of  a  known  value  p  plus  an 
unknown  value  x,  and  the  operator 
delivers  the  tour  (including  the  event 
ticket)  at  that  price,  the  operator  has 
satisfied  the  requirements  of  the  rule. 

The  ANPRM  sought  comment  on 
whether  the  rule  would  be  impractical 
for  events  where  the  participants  are 
known  only  a  week  in  advance,  such  as 
the  NCAA  Final  Four.  AU  of  the  parties 
that  commented  on  this  issue  ttiought 
that  this  shoald  not  be  a  problem,  and 
that  the  rule  should  apply.  As  noted 
above,  several  commenters  pointed  out 
that  the  Final  Four  sells  out  months  in 
advance  even  th/aigh  the  participating 
teams  are  not  determined  until  the  week 
before.  Also,  as  FBA  noted,  the 
contestants  in  the  Super  Bowl  have  been 
determined  only  the  week  before  on 
several  occasions,  and  that  does  not 
appear  to  have  either  harmed  the 
marketability  of  Super  Bowl  tours  or 
resulted  in  additional  consumer 
problems. 

Comments  on  N?11M;  Final  Knle 

In  response  to  the  NPRM  we  received 
individual  comments  from  six 
organizations,  plus  identical  letters  from 
the  National  Association  of  Ticket 
Brokers  and  38  of  its  members. 

The  Football  Bowl  Association 
(representing  all  19  post-season  college 
football  bowl  games)  and  the  National 
Collegiate  Athletic  Association  filed 
comments  repeating  the  support  that 
these  organizations  had  expressed  for 
the  rule  in  their  comments  on  the 
ANPRM.  However,  both  organizations 


also  expressed  disablement  with  the 
Department's  tentative  decision  not  to 
apply  the  "money  back  guarantee"  to 
secondary  events  on  a  Special  Event 
Tour,  such  as  a  ticket  to  the  Tournament 
of  Roses  Parade  on  a  Rose  Bowl  tour. 
The  FBA  stated  that  such  events  are  part 
of  the  Bowl  Came  ambience  and  might 
be  just  as  important  to  some  sk  tickets 
to  the  game  itseli  The  NCAA  said  that 
in  the  case  of  multi-game  tournaments. 
questions  may  arise  concerning  whether 
the  primary  event  is  the  entire 
tournament  or  only  the  final 
championship  game.  The  NCAA 
suggested  that  the  wonis  "and 
tournaments"  be  added  to  the  list  of 
examples  of  events  contained  in  §  381.5. 

We  will  not  adopt  these  suggestions. 
As  we  said  in  the  NPRM.  identifying  the 
primary  event  on  a  Special  Event  Tour 
will  seldom  be  a  matter  of  debate,  but 
identifying  secondary  events  that  are 
"integral  to  the  experience"  of  the  tour 
would  be  a  far  more  subjective  exercise. 
Tour  participants  who  do  not  receive 
promised  admission  to  a  secondary 
event  may  have  a  contractual  right  to  a 
refund  of  the  value  of  that  event,  and 
they  can  pursue  that  claim  with  the  tour 
operetor.  By  declining  to  incorporate  the 
commenters'  suggestioq-in  the  rule  we 
are  not  suggesting  that  a  consumer 
would  not  as  a  matter  of  contract  law  in 
certain  circumstances  be  entitled  to  a 
full  refund  in  situations  other  than 
failure  to  receive  a  promised  ticket  to 
the  primary  event.  We  are  merely  not 
establishing  as  a  matter  of  regulation  a 
guarantee  of  a  full  refund  beyond  those 
instances  in  which  a  ticket  to  the 
primary  event  is  not  provided. 

As  for  multi-game  tonmaments,  the 
rule  as  proposed  should  be  able  to  ded 
with  this  situation.  If  the  tour  operator 
held  out  admission  to  "the  NCAA  Final 
Four,"  the  operator  would  be  obligated 
to  provide  tickets  to  all  three  Final  Four 
games  (the  two  semi-feial  games  plus 
the  final).  Chi  the  odier  hand,  if  what 
was  held  out  was  admission  to  the 
championship  gaine  on  Monday  night, 
there  would  be  no  reason  for  tour 
participants  to  assume  that  they  were 
also  going  to  receive  tickets  to  the  semi- 
final games  on  the  previous  Saturday. 

In  the  NPRM  we  proposed  to 
incorporate  in  the  new  rule  the 
provisions  in  the  existing  Public  Charter 
rule  on  price  increases  (14  CFR  380.33). 
These  provisions  allow  participants  to 
cancel  and  receive  a  full  refiind  if  the 
tour  price  is  increased  more  than  10 
percent,  and  prohibit  price  increases  in 
any  amount  during  the  last  ten  days 
before  departure.  We  proposed  to  apply 
the  ben  on  price  increases  to  the  last 
five  days  before  departure  ia  the  Special 
Event  Tours  rule,  recognizing  that  these 


tours  often  have  shorter  lead  times  than 
the  typical  charter.  In  comments  on  the 
NPRM  the  price  increase  provisions 
were  supported  by  the  Football  Bowl 
Association  and  the  NCAA;  there  were 
no  other  comments  on  this  point.  We 
are  finalizing  this  provision  as  proposed 
except  that  for  the  ban  on  price 
increases  we  have  decided  to  remain 
with  the  ten-day  period  specified  in  the 
provision  on  which  this  requirement  is 
modeled  (§  380.33  of  the  charter  rule) 
rather  than  reducing  it  to  five  days  in 
the  Special  Event  Tours  rule  as 
proposed  in  the  NPRM.  Although 
Special  Event  Tours  may  be  organized 
on  shorter  notice  than  the  typical 
charter,  most  Special  Event  Tours  are 
marketed  significantly  more  than  ten 
days  before  departure.  Being  presented 
with  a  price  increase  only  five  days 
before  departure  is  unjustifiably 
disruptive,  and  this  is  just  as  true  of 
Special  Event  Tours  as  other  tours. 
Operators  of  Public  Charters  to  special 
events  have  been  subject  to  the  ten-day 
requirement  for  years,  and  incorporating 
this  proWsion  in  the  Special  Event 
Tours  rule  should  not  constitute  an 
unreasonable  burden.  In  addition,  the 
requirement  to  have  tickets  in  hand  or 
under  contract  m^  result  in  fewer 
unanticipated  cost  increases  for  tour 
operators  for  this  component  of  the  tour. 

The  ANPRM  noted  that  some  tours 
are  promoted  in  conjunction  with  a 
special  event,  btit  do  not  include,  and 
do  not  represent  that  they  include, 
admission  to  the  event.  The  ANPRM 
sohcited  comment  on  whether  the  new 
rule  should  ban  this  practice,  or 
whether  it  should  specify  a  form  of 
required  disclosure.  Most  of  the 
comments  on  the  ANPRM  favOTed 
requiring  disclosure  of  the  fact  that  an 
event  ticket  is  not  included.  In  the 
NPRM,  however,  we  proposed  not  to 
regulate  these  tours.  The  FBA  and  the 
NCAA  have  objected  to  this  tentative 
decision;  both  organizations  urge  a 
disclosure  requirement.  We  have 
decided  not  to  include  a  provision  of 
this  type.  Consumers  solicited  for  such 
tours  are  able  to  determine  fi-om  the 
advertising  material  that  an  event  ticket 
is  not  held  out  as  included;  this  is 
distinguishable  fi-om  the  situation  of  a 
tour  parUcipant  who  paid  for  an  event 
ticket  and  then  didn't  receive  it.  Should 
any  particular  tour  deceptively  imply 
that  event  tickets  are  included  when  in 
reality  they  are  not.  the  Department  has 
authority  to  take  enforcement  action  and 
will  not  hesitate  to  do  so.  For  example, 
49  U.S.C  §41712  (formerly  section  411 
of  the  Federal  Aviation  Act)  prohibits 
unfair  and  deceptive  practices  or  unfair 
methods  of  competition,  and  14  CFR 
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399.80(a  declares  that  it  is  unfair  or 
deceptive  for  a  ticket  agent  to 
misrepresent  fares,  charges  or  services 
m^nnection  with  air  transportation. 

The  Attorney  General  of  the 
Commonwealth  of  Pennsylvania  filed 
comments  in  support  of  the  proposed 
rule.  However,  he  said  that  tour 
operators  should  be  required  to  disclose 
the  protections  available  under  this  rule 
to  all  tour  participants,  in  writing.  He 
noted  that  such  disclosure  is  currently 
required  in  section  380.32(s)  of  the 
Department's  regulations,  but  that  the 
NPRM  proposed  to  eliminate  this 
provision. 

Section  380.32(s)  is  cme  of  the 
provisions  of  die  PubUc  Charter  portion 
of  the  Super  Bowl  rule.  The  NPRM 
proposed  to  rescind  the  Super  Bowl 
rule,  since  it  would  be  replaced  by  the 
new  Part  381.  A  disclosure  requirement 
for  Part  381  of  the  type  suggested  by  the 
Pennsylvania  Attorney  General  was  not 
proposed  in  die  ANPRM  or  the  NPRM, 
or  in  any  previous  comments  in  tiiis 
proceeding.  While  section  380.32(s)  has 
required  ^)ecific  disclosure  of  the 
protections  of  the  Super  Bowl  rule  on 
charter  flights,  there  has  never  been  a 

corresponding  requirement  for  tours  on 
scheduled  service,  and  we  see  no  reason 
to  impose  one  now.  The  past  notice  for 
Super  Bowl  tours  using  charter  air 
transportation  had  been  incorporated  in 
the  operator-participant  conduct,  an 
extensive  document  that  was  akeady 
requined  on  all  publicly-sold  charters. 
.    There  has  been  no  required  contract  for 
Super  Bow*  tours  (or  other  tours)  on 
scheduled  service,  and  we  are  not  aware 
of  any  problems  related  to  lack  of  notice 
on  past  tours  of  this  type.  With  our 
action  here,  which  will  apply  the 
protections  of  tiie  new  Part  381  broadly 
to  all  types  of  Special  Event  Tours  on 
both  scheduled  and  charter  service,  we 
see  no  need  for  a  requirement  that 
specific  notice  be  given  consumers  of 
the  rule's  protections. 

The  American  Society  of  Travel 
Agents  filed  a  comment  urging  the 
Department  to  adopt  the  rule  as 
proposed.  The  Air  Transport 
Association  reiterated  Ae  comment  that 
It  made  in  response  to  the  ANPRM  that 
It  expressed  no  opinion  about  whether 
or  to  what  extent,  the  current  Super 
Bowl  rules  should  be  made  applicable 
to  tours  to  other  special  events. 
However.  ATA  said  that  DOT  should 
not  make  air  carriers  responsible  for 
assuring  that  tour  operators  comply 
with  the  new  rule. 

Concerning  ATA's  comment,  the 
ANPRM  and  the  NPRM  did  not  propose, 
and  the  final  rule  does  not  include,  any 
provisions  that  obligate  diiect  air 
carriers  to  assure  that  tour  operators 


comply  with  the  rule.  Except  where  an 
airline  might  choose  to  directly  operate 
a  Special  Event  Tour  (i.e.,  to  become  the 
tour  operator),  a  direct  air  carrier  of  a 
Special  Event  Tour  wiU  incur  no  greater 
or  lesser  obligations  under  this  rule  than 
It  has  m  Its  capacity  as  a  common 
earner  either  certificated  under  49 
U.S.C.  41101  or  holding  a  foreign  air 
earner  permit  issued  under  49  U.S.C. 
41301  (formerly  sections  401  and  402  of 
die  Federal  Aviation  Act).  Of  course,  all 
direct  air  carriers  will  remain  subject  to 
14  CFR  380.40  where  charter  air 
transportation  is  used,  including 
charters  that  constitute  Special  Event 
Tours.  Section  380.40  provides  that  a 
direct  air  carrier  shall  not  perform  a 
Pubhe  Charter  unless  it  has  made  a 
reasonable  effort  to  verify  that  all 
provisions  of  the  PubUe  Charter  mle  (14 
CFR  Part  380)  have  been  compUed  with 
and  that  the  charter  operator's  authority 
has  not  been  suspended  by  the 
Department. 

We  received  identical  letters  fit)m  the 
National  Association  of  Ticket  Brokers 
and  38  individual  ticket  brokers.  These 
commenters  stated  that  the  conditions 
of  die  proposed  rule  could  not  be  met 
by  either  tour  operators  or  ticket 
brokers.  They  said  ttiat  in  most  cases  the 
venue  would  not  have  the  event  tickets 
in  hand  sufficiently  in  advance  of  the 
event  to  make  die  proper  distiibution. 
They  also  commented  that  many  venues 
wiU  not  deal  with  the  ticket  broker  or 
tour  operator  direcUy.  dius  requiring  die 
latter  entities  to  procure  tickets  on  the 
secondary  maricet.  They  indicated  that 
the  proposed  rule  would  have  a  chilUng 
effect  on  the  brokerage  industry. 

Event  USA.  a  ticket  agency  and  tour 
provider,  commented  diat  die  proposed 
rule  IS  broad  and  over-reaching.  The 
January  1994  Rose  Bowl  problem  was  an 
isolated  instance  and  did  not  represent 
a  trend,  this  commenter  claimed. 
According  to  Event  USA,  for  many 
events  die  tickets  are  not  disti-ibuted 
until  shortly  before  the  event  and  diere 
IS  no  meaningful  prospect  for  contracts. 

IKJnowing  what  orders  die  operator 
has.  he  can  then  determine  what  to  buy 
as  diey  are  physically  available,  rather 
than  buying  those  on  a  speculation 
basis."  The  commenter  suggested  diat 
die  rule  be  limited  to  die  "money  back 
guarantee"  and  a  requirement  for  tour 
operators  to  have  a  contract  for  event 
tickets  widi  "established  andTeliable 
sources  of  tickets." 

The  comments  of  die  ticket  brokers 
have  not  persuaded  us  to  decrease  die 
level  of  protection  proposed  in  the 
NPRM.  The  rule  does  not  requwe  tour 
operators  to  have  tickets  in  hand,  as 
long  as  diey  have  conti^cts  (in  die 
manner  descnTjed  in  the  rule)  for 
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tickets.  In  addition,  the  rule  does  not 
require  a  tour  operator  to  have  a 
contract  for  ail  the  ticlcets  it  will  ever 
need  before  it  can  begin  advertising; 
advertising  can  commence  as  soon  as 
the  operator  has  contracts  for  tickets  for 
"a  substantial  number  of  seats  on  the 
tour." 

However,  before  a  tour  operator  sells 
someone  a  tour  that  includes  a  ticket  to 
the  event,  the  operator  must  have  a 
contract  for  the  event  ticket  (or  the 
ticket  itself]  for  that  individual.  That  is 
the  entire  point  of  the  rule.  It  is 
designed  to  make  clear  that  tour 
operators  must  end  the  practice  of 
selling  something  that  they  do  not  have 
rights  to  at  the  time  they  sell  it.  This  is 
consistent  with  Department  deceptive 
practice  rules  (see  14  CFR  399.80  (c).  (f) 
and  (j)),  as  well  as  rules  that  prohibit  the 
sale  of  air  transportation  until  the 
provider  has  the  required  authority  (see 
14  CFR  201.5  and  14  CFR  380.25(a)).  To 
that  extent,  the  process  described  by 
Event  USA  is  backwards;  we  wish  to 
make  clear  the  fact  that  we  will  not 
accept  a  situation  where,  on  air  touris 
that  are  promoted  as  including  a  ticket 
to  a  special  event,  the  tour  operator  sells 
seats  on  the  tour  first  and  then  attempts 
to  find  enough  event  tickets  for  those 
customers.  Indeed,  while  the 
prohibition  here  is  made  specific  to 
special  events,  such  a  deceptive  practice 
has  long  been  prohibited  in  a  broad 
sense  under  current  regulations  (see  14 
CFR  399.80  (c),  (f)  and  (j)). 

We  note  that  the  proposed 
requirement  for  tour  operators  to  have 
event  tickets  in  hand  or  under  contract 
was  supported  by  the  NCAA  in  its 
comments  on  the  ANPRM.  The  Football 
Bowl  Association  (representing  all  19 
post-season  college  bowl  games)  and  the 
Pasadena  Tournament  of  Roses,  while 
not  commenting  specifically  on  the 
proposed  requirement  for  firm  contracts 
or  tickets  in  hand,  did  not  take 
exception  to  this  provision  and  urged 
adoption  of  the  rule. 

We  can  appreciate  the  concerns  of 
many  ticket  brokers  that  they  may  not 
be  able  to  conduct  business  with  tour 
operators  in  the  same  manner  as  they 
have  in  the  past.  However,  it  is  also 
possible  that  the  new  Fart  381  may 
influence  a  realignment  of  the 
distribution  channels  traditionally 
tapped  by  tour  operators,  for  example  by 
creating  a  motivation  for  event 
organizers  to  deal  directly  with  ticket 
brokers  or  tour  operators  in  order  to 
facilitate  the  availability  of  tickets  for 
event  participants  who  use  air  tours. 
Nevertheless,  experience  has  shown  that 
the  existing  system  is  fraught  with  risk 
for  consumers  and  that,  when  problems 
occur,  significant  inconvenience  if  not 


substantial  financial  harm  is  likely.  The 
rights  of  consumers  to  be  adequately 
informed  about  an  offer  and  to  receive 
what  they  are  promised  outweighs  the 
concerns  expressed  by  those  who  feel 
the  new  rule  may  alter  the  way  they 
must  do  business. 

We  note  that  there  is  nothing  in  the 
new  rule  that  would  prevent  a  tour 
operator  from  obtaining  a  contract  for 
event  tickets  from  a  ticket  broker  who 
has  obtained  a  written  commitment 
from  a  series  of  individuals  (e.g.,  alumni 
who  are  entitled  to  tickets  but  who 
aren't  going  to  the  game)  who  in  turn 
each  have  a  written  conmiitment  for 
game  tickets  from  the  ultimate 
distributor  of  the  game  tickets  or  an 
organization  that  receives  such  tickets 
directly  from  the  distributor  (e.g.,  a  bowl 
committee,  conference,  or  university). 
We  would  also  like  to  emphasize  that 
the  rule  applies  only  where  a  ticket  to 
the  event  has  been  held  out  as  a 
component  of  the  tour  that  is  being 
purchased.  Tour  operators  remain  free 
to  use  the  same  methods  to  obtain  event 
tickets  that  they  have  in  the  past  as  long 
as  they  disclose  that  an  event  ticket  is 
not  a  component  of  the  tour,  and  that 
the  operator  will  attempt  to  obtain  the 
event  ticket  for  the  participant  on  an  "as 
available"  basis.  (Once  the  operator 
represents  to  a  participant  that  he  has 
found  the  participant  an  event  ticket, 
however,  the  operator  must  either  have 
the  ticket  in  hand  or  have  a  contract  for 
it  in  the  manner  required  by  Part  381. 
In  addition,  the  "money  back 
guarantee"  in  Part  381  will  apply  from 
the  point  that  the  operator  has 
represented  that  he  has  located  and 
reserved  a  ticket  for  that  individual.) 

In  simimary,  we  are  issuing  the  rule 
as  proposed  in  the  NPRM,  except  for  a 
minor  change  in  the  language  in 
§  381.7(c)  made  for  purposes  of  clarity 
and  changing  the  ban  on  price  increases 
in  §  381.13  to  apply  to  the  last  ten  days 
before  departure  instead  of  the  last  five 
days,  consistent  with  the  same 
provision  in  the  Public  Charter  rule  (14 
CFR  Part  380). 

Regulatory  Analyses  and  Notices 

This  rule  will  be  effective  seven  days 
after  being  pubUshed  in  the  Federal 
Register.  The  seven  day  period  will 
allow  tour  operators  time  to  obtain 
ticket  contracts  that  comply  with  the 
rule.  A  lengthier  period  between  the 
publication  and  effective  dates  is  not 
called  for.  The  final  rule  is  virtually 
unchanged  from  the  proposed  rule 
described  in  the  NPRM;  between  the 
NPRM  published  in  October  and  the 
ANPRM  published  last  January,  there 
has  been  ample  notice  of  the 
Department's  intentions  in  this 


proceeding.  Air  tours  to  college  football 
bowl  games  have  been  popular  in  the 
past,  and  one  such  bowl  was  the  reason 
that  this  rulemaking  was  initiated.  The 
bowl  season  is  only  weeks  away,  and  it 
is  important  for  the  consumer 
protections  of  this  rule  to  be  put  in 
place  as  soon  as  possible  lest  consumers 
be  financially  harmed.  The  Department 
is  already  investigating  several  current 
special-event  air  tour  promotions  and  is 
concerned  that  the  risk  of  harm  is  real 
and  significant. 

This  rule  is  considered  to  be  non- 
significant under  DOT  regulatory 
policies  and  procedures,  44  FR  11034. 
The  proposal  would  have  minimal 
economic  impact,  and  accordingly  no 
regulatory  evaluation  has  been 
prepared.  It  is  not  subject  to  review  by 
the  Office  of  Information  and  Regulatory 
Affairs  pursuant  to  Executive  Order 
12866. 

The  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

I  certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a_ 
substantial  number  of  small  entities. 

List  of  Subjects 

U  CFR  Part  380 

Charter  fiights.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

14  CFR  Part  381 

Charter  flights.  Consumer  protection 

14  CFR  Part  399 

Administrative  practice  and 
procedure,  Air  carriers.  Air  rates  and 
fares.  Air  taxis,  Consimier  protection. 
Small  businesses. 

Accordingly,  the  Department  is 
amending  14  CFR  Chapter  II  as  follows: 

1.  Part  381  is  added  to  read  as  follows: 

PART  381— SPECIAL  EVENT  TOURS 

Sec. 

381.1    Purpose. 
381.3    Applicability. 
381.5     Definition. 
381.7    Advertising. 
381.9    Sales. 
381.11     Refunds. 
381.13    Price  increases. 
Authority:  49  U.S.C.  40113(a)  and  41712. 

§381.1    Purpose. 

The  purpose  of  this  part  is  ensure  that 
air  travelers  who  have  purchased  tours 
to  special  events  will  receive  the 
promised  admission  to  the  event.  This 


part  expands  the  "Super  Bowl  rule"  to 
other  events. 

§381.3    AppHcabNHy. 

This  part  applies  to  Special  Event 
Tours  that  are  in  interstate  air 
transportation,  or  in  foreign  air 
transportation  originating  at  a  point  in 
the  United  States.  This  part  applies  to 
U.S.  and  foreign  operators  of  Special 
Event  Tours,  whether  they  be  air 
carriers  or  ticket  agents.  This  part 
applies  to  scheduled,  charter,  and^th.er 
air  transportation. 

§3815    Definition. 

Special  Event  Tour  means  a  tour  that 
IS  organized  for  the  purpose  of  attending 
a  sporting,  social,  religious.^ducational. 
cultural,  political  or  other  event  of  a 
special  nature  and  limited  duration, 
which  exists  for  reasons  apart  from  the 
tour  itself,  and  which  is  represented  by 
the  operator  of  the  tour  as  including 
admission  to  that  event.  Examples  of 
such  events  include,  but  are  not  limited 
to,  college  and  professional  sporting 
events,  the  Olympics,  concerts,  the 
Passion  Play  in  Oberammergau,  etc. 

§381.7    Advertising. 

No  operator  of  a^pecial  Event  Tour 
or  agent  of  such  an  operator  shall 
conduct,  or  cause  or  allow  to  be 
conducted,  any  advertising,  solicitation 
or  other  promotion  for  a  Special  Event 
Tour  unless: 

(a)  The  operator  is  in  physical 
possession  of  enough  tickets  for 
admission  to  the  event  to  provide  such 
tickets  for  a  substantial  number  of  seats 
on  the  tour;  or 

(b)  The  operator  has  entered  into  a 
written  contract  with  an  organization 
that  is  the  distributor  of  such  tickets  or 
an  organization  that  receives  such 
tickets  directly  from  the  distri&utor  (e  g 
a  bowl  committee;  football  conference,  ' 
league  or  team;  concert  promoter  or 
arena;  etc.),  the  terms  of  which  provide 
for  that  organization  to  furnish  the 
operator  enough  admission  tickets  to 
provide  such  tickets  for  a  substantial 
number  of  seats  on  the  tour;  or 

(c)  The  operator  has  entered  into  a 
written  contract  with  another  person  or 
organization  that  has  a  written  contract 
or  series  of  written  contracts  with  the 
distributor  of  such  tickets  or  with  an 
organization  that  receives  such  tickets 
directly  from  the  distributor,  the  terms 
of  which  provide  for  that  organization 
(the  organization  with  which  the 
operator  has  contracted)  to  furnish  the 
operator  enough  admission  tickets  to 
provide  such  tickets  for  a  substantial 
number  of  seats  on  the  tour. 
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§381.9    Sales. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section: 

(1)  No  operator  of  a  Special  Event 
Tour  shall  accept  money  for  a  seat  on 
a  Special  Event  Tour,  or  authorize  an 
^  agent  to  accept  such  money,  unless  the 
operator  has  physical  possession  of,  or 
written  contracts  (in  the  manner 
described  in  §  381.7)  for,  a  Ucket  for 
admission  to  the  event  for  that 
individual.  To  the  extent  that  the 
operator  receives  an  unsolicited  booking 
for  which  the  operator  does  not  have 
physical  possession  of  or  written 
contracts  for  a  ticket  for  admission  to 
the  event,  any  payment  accompanying 
that  booking  must  be  returned  within  3 
business  days. 

(2)  Upon  acceptance  of  the  money  for 
a  sale,  the  operator  must  reserve  one 
event  Ucket  for  that  individual.  An 
operator  may  not  sell  more  seats  on  the 
tour  than  it  has  event  tickets  in  hand  or 
under  contract.  (An  operator  need  not 
continue  to  reserve  an  event  ticket  for 
an  individual  who  withdraws  frpm  the 
tour  by  providing  notice  to  the  operator 
or  by  being  notified  by  the  operator  that 
the  individual's  participation  has  been 
canceled  due  to  failure  to  remit  a 
required  installment  payment.) 

(b)  An  operator  of  a  Special  Event 
Tour  may  accept  a  booking  and  payment 
from  an  individual  for  whom  the 
operator  does  not  have  an  event  ticket 
in  hand  or  under  contract  if  that 
individual  agrees  in  writing  that  he  or 
she  understands  that  no  event  ticket  has 
been  reserved  for  him  or  her.  This 
agreement  shall  specify  whether  the 
person  has  agreed  to  participate  in  the 
tour  without  an  event  ticket  and/or  the 
operator  has  agreed  to  attempt  to 
acquire  an  event  ticket  for  this  person. 
If  the  two  parties  agree  that  the  operator 
will  attempt  to  acquire  an  event  ticket, 
the  agreement  shall  specify  any 
penahies  that  will  apply  if  the 
individual  later  cancels  because  an 
event  ticket  did  not  become  available.  If 
the  operator  notifies  this  person  that  an 
event  ticket  has  become  available,  that 
person  shall  enjoy  all  the  other 
protections  of  this  part  from  that  time. 


after  the  scheduled  return  date  of  the 
tour. 

§381.13    Price  increases. 

(a)  Should  the  tour  operator  increase 
a  participant's  tour  price  by  more  than 
10  percent  (aggregate  of  all  increases  to 
that  participant),  that  participant  shall 
have  the  opUon  of  canceling  his  or  her 
participation  in  the  tour  and  receiving  a 
full  reftmd  within  14  days  after  the 
cancellation. 

■  (b)  The  tour  operator  shall  not 
increase  the  tour  price  to  any 
participant  less  than  ten  days  before 
departure. 

PART  38a-PUBLIC  CHARTERS 

2.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  Sees.  101(3).  204.  401.  402  407 
416  and  1102.  Pub.  L.  85-726.  as  amended.   ' 
72  Stat.  737.  743.  754.  757.  766.  771,  797  (49 
U.S.C.  1301.  1324.  1371, 1372.  1377.  1386 
1502).  ■ 

§380.2    [Amended] 

3.  Remove  the  definition  for  Super 
Bowl  charter  in  §  380.2. 

4.  Amend  §  380.18  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§380.18    Charters  for  special  events. 
*        •        •        ,      -  , 

(f)  Where  the  charter  operator 
represents  that  the  charter  includes 
admission  to  the  special  event,  the 
charter  shall  comply  with  part  381  of 
this  subchapter. 

§380.183    [Removed] 

5.  Remove  §  380.18a. 

§380.28    [An>end6d] 

6.  Amend  §  380.28  by  removing 
paragraph  (a)(4). 

7.  Amend  §  380.31  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  380.31    General  requirements  for 
operator-participant  contracts. 


IMI 


§381.11    Refunds. 

If  promised  admission  to  the  primary 
event  for  which  a  Special  Event  Tour 
was  organized  is  not  furnished  by  the 
tour  operator,  at  the  tour  price  agreed  to 
before  departure  (including  any 
increases  that  the  participant  has 
accepted  pursuant  to  §  381.13(a)),  the 
operator  must  provide  each  tour 
participant  affected  in  this  way  a  rehmd 
of  the  total  tour  price.  This  reftind  is  to 
be  provided  within  14  calendar  days 


(b)  The  contract  form  may  include  a 
space  that  participants  may  check  to 
authorize  the  charter  operator  to  retain 
their  money  while  attempting  to  make 
other  arrangements  for  them  if  there  is 
no  space  available  on  the  flight  or  on 
specific  alternative  flights  they  have 
requested. 

(c)  If  there  is  no  space  available  on  the 
flight  or  specific  alternative  flights 
requested  by  the  participant,  the 
operator  shall  return  all  the  participant's 
money  within  7  days  after  receiving  it 
unless  the  participant,  in  accordance 
with  paragraph  (b)  of  this  section,  has 
authorized  the  operator  to  retain  the 
payments  while  the  operator  attempts  to 
make  other  arrangements  for  the 
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participant.  If  the  operator  retains  the 
payments  while  attempting  to  make 
other  arrangements  for  the  participant,  it 
shall  notify  the  participant  of  the  fact 
within  7  days  after  receiving  the 
payments,  but  in  no  event  later  than  the 
departure.  For  the  piupose  of  the  time 
periods  in  this  paragraph,  receipt  of 
money  by  a  travel  agent  on  behalf  of  a 
charter  operator  will  not  be  considered 
as  receipt  by  the  operator. 


$38a32    [Amended] 

8.  In  §  380.32(s),  remove  the  second 
sentence  and  remove  the  period  at  the 
end  of  the  first  sentence  and  add  a  semi- 
colon in  its  place.   , 

§380.33    [Amended] 

9.  In  §  380.33,  remove  paragraph 
(a)(5). 

PART  399— STATEMENTS  OF 
GENERAL  POUCY 

10.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 


Authority:  49  U.S.Q  1301,  1302. 1305. 
1324.  1371, 1372. 1373, 1374, 1375, 1376, 
1377. 1378, 1379, 1381. 1382, 1384, 1386. 
1461, 1481, 1482, 1302  and  1504.  unless 
otherwise  noted. 

§  399.87    [Removed  and  reserved] 
11.  Remove  and  reserve  §  399.87. 

Issued  this  23rd  day  of  November,  1994  at 
Washington,  DC 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  94-29590  Filed  11-29-94;  8.45  am) 
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Executive  Order  12940  of  November  28,  1994 
Amendment  to  Civil  Service  Rule  VI 

RRnfr-   -f^  103-354    It  is  hereby  ordered  that  subsection  fc]  of  section 
6.8  of  Civil  Service  Rule  VI  (5  C.F.R.  6.8)  is  revised  to  read  as  fo  W 

nf''L^-*£'''  ^^^  Dep^tment  of  Agriculture,  positions  the  incumbents 
of  which  serve  as  State  Executive  Directors  of  the  ConsoHdated 

Is^'sti:'^'''  ^^'"'^  \"^  P°^^"°"^  '^'  incumbents  of  Xchsel^e 
as  State  Directors  or  State  Directors-at-Large  for  Rural  Econor^c 
and  Community  Development  shall  be  listed  in  Schedule  C  for 
all  grades  ofthe  General  Schedule."  cjcneauie  L  for 

This  order  supersedes  Executive  Order  No.  12300. 


()jUU«uaA  <rtUio^^ 


THE  WHITE  HOUSE. 
November  28,  1994. 
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3  CFR 

'Proclamations: 

6752 54513 

6753 55329 

6754 55605 

6755 55981 

6756 .55983 

6757 59585 

March  21,  1917 
(Revoked  in  part  by 

PLO  7098) 55371 

Executive  Orders: 
12170  (Continued  by 
Notice  of  Octot)er 

31) 54785 

12473  (See  EO 

12936) 59075 

12484  (See  EO 

12936) -. 59075 

12550  (See  EO 

12936) 59075 

12586  (See  EO 

12936) 59075 

12708  (See  EO 

12936) 59075 

12710  (See  Treasury 
Department  final  rule 

of  October  11) 55209 

12735  (Revoked  by 

EO  12938) 59099 

12767  (See  EO 

12936) .59075 

12888 (See  EO 

12936) : 59075 

12930  (Revoked  by 

EO  12938) 59099 

12933 54949 

12936 59075 

12937 59097 

12938 59099 

12939 61231 

12940 61519 

Administrative  Orders: 
Memorandums: 

October  27,  1994 54515 

No.  95-5  of 
November  15, 

1994 60695 

Notices: 

October  12.  1994 54785 

Presidential  Determinations: 
No.  95-2  of  November 

1.  1994 55979 

No.  95-3  of  November 
1.1894 56373 

4  CFR 

28 59103 

29 59103 

5  CFR 

532 .54787,  60293.  61233 


576 

890 

1600 

1605 

1630 

1631 

1632 

1650 

Proposed  Dules 

211 


...55807 
...60294 
...^331 
...55331 
..55331 
.:55331 
..55331 
..55331 


55212 

230 55212 

300 55212 

301 .55212 

307 55212 

310 55212 

316 55212 

330 55212 

333 .55212 

339 .55212 

340 „..5a2T2 

351 55212 

353 55212 

831 55211 

•842 55211 

930 55212 

7  CFR 

Ch.  II 60061 

Ch.  VII 60297 

271 60061 

278 60061 

301 56375.60697 

457 60062 

703 .BD297 

718 59280 

790 59280 

791 59280 

905 55332,  55571.  56376 

906 56381 ,  60063 

927 55333 

928... 55334 

929 55336 

931 55337 

932 55338.55985 

934 55338 

944 55571.  55985.  56376 

948 58759 

955 55019 

966 55020 

979 58760 

997 55808 

1097 60064 

1205. 59109 

1413 59280,59639 

1414 59280 

1415 59280 

1416 59280 

1902 54787 

1941 54787 

1942 54787 

1943 54787 

1944 54787 
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956 ™ 56254 
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1007 60572.61070 

1011 55377,  60572,  60574 

1030 „.54952 

1032..„ 60573 

1046 60572,  60574 

1065 A4952 

1068 .-..„..54952 

1076 54952 

1079 .54952,  60335 

1 131 5641 4 

1413 55378 

8CFR 

100 60065 

103 „^ 60065 

214 55910 

9CFR 

77 60551 ,  60885 

94 55021 

145- „ .59640 

147 59640 

10CFR 

2 60551 .  60697 

Proposad  Rules: 

Ch.  II 56421 

Ch.  Ill 56421 

Ch.  X 56421 

2 61293 

20 55224 

34 61295 

35 55068 

50 „ 54843 

55 54843 

73 54843 

430 56423,  60336 

12CFR 

3 .€0552 

5 54789 

8 59640 

16 54789 

201 60700 

204 60701 

208 55987 

21 1 55026 

225 54801,  54805 

262 54805 

303 61233 

333 61233 

346 60703 

550.. 60300 

552._ 60300 

562 „ 60300 

563 60300 

563b 61247 

571 _ 60300 

575 61247 


621 - 60886 

701 54517 

704 59357 

707 59887 

1403 60888 

1640 _ 60304 

Proposed  Rules: 

5 61034 

263 60094 

308 60921 

900 55379 

13CFR 

109 60305 

Proposed  Rules: 

130 60723 

14  CFR 

25 59115.59116,60307, 
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39 54517,  55199.  55203. 

55341 .  55988.  55990,  55992. 

55993,  55995,  561 14.  56383. 

58761 .  58765.  58766.  58768, 

59122.  59124,  59362.  59912, 

59914.  59916.  60707.  60888, 
60891 

61 56385 

67 60051 

71 55029.  55810.  59642, 

60309.61268 

73 55030.  55995.  55996. 

59134.60310 

91 60310 

93 58770 

97 55205.  55206,  59643. 

59645.61268 

121 55208.59918 

125 55208 

135 55208 

380 61508 
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399 61508 

Proposed  Rules: 

23.: 55225 

35 55070 

39 54535,  54847,  54849, 

55380,  55382,  55383.  55595. 

56008.  5601 1 .  56433.  56435. 

56436.  56438.  59178.  59179. 

59391.  59971.  60095.  60097. 

60337.  60922.  60924,  61296. 

61298 

71 59181,59664.59665. 

60098.  60244.  61299.  61301 

73 60339 

254 60926 

15  CFR 

770 59135 

772 59135 

773 59135 

774 59135 

776 59135 

Proposed  Rules: 

291 56439 

16  CFR 

410 54809 

1500 56387 

Proposed  Rules: 

309 59666 

1700 56445 

17  CFR 

200 59137 


240 54812.  55006,  55342. 

59137.  59590,  59612,  60555 

249 55342 

250 55573 

405 55910 

Proposed  Rules: 

228 55385 

229 55385 

230 55385 

239 55385 

240 5501 4.  55385 

274 55385 

404 58792 

405 58792 

18  CFR 

Ch.  1 56421 

2 55031 

11 54815 

342 59137 

346 59137 

347 59137 

348 59148 

Proposed  Rules: 

Ch.  1 54851 

284 60340 

385 59715.60926 

19  CFR 

12 54817 

133 55996 

171 55997 

175 58771.60892 

Proposed  Rules: 

10 54537 

123 56014 

148 56014 

20  CFR 

416 59362 

Proposed  Rules: 

638 54539 

21  CFR 

74 60893 

80 60898 

175 58775 

201 60893 

314 60051 

331 60555 

358 60315 

510 59394 

520 55999,  56388.  58775. 

59364 

522 54517,55999 

529 60076 

558 54518,59364 

900 60051 

Proposed  Rules: 

20 60734 

54 .- 55071 

101..... 56573 

170 56573 

182 55072 

310 56573,60734 

312 55071 .  60734 

314 55071 ,  60734 

320 55071 

330: 55071 

333 58799 

369 58799 

600 56448.60734 

601 55071 ,  56448 

606 56448 

607 56448 


610 _ 56448 

640 56448 

660 56448 

807 55071 

81 2 5507 1 

814 ....„........55071 

860 55071 

1309 54949 

1313 „ 54949 

22  CFR 

40 55045 

518 61272 

23  CFR 

Proposed  Rules: 

627 ...59182 

24  CFR 

17 59646 

81 61504 

203 59647 

232 61222 

246 60900 

266 60900 

880 59648 

881 „„ 59648 

883 59648 

905 56354 

906 56354 

Proposed  Rules: 

38 - 54984 

100 56449 

25  CFR 

Proposed  Rules: 

261 61220 

26  CFR 

1 58800.  60556 

Proposed  Rules: 

1 55225,59973 

31 60099 

27  CFR 

Proposed  Rules: 

9 55226 

28  CFR 

0 60557 

551 60284 

Proposed  Rules: 

524 .54782 

29  CFR 

1601 54818 

2609 61272 

1910 55208 

2619 58775 

2676 58775 

Proposed  Rules: 

1910 58884,60735 

1915 58884 

1926 54540.58884 

30  CFR 

840 60876 

842 60876 

870 60317 

904 59365 

913 59918 

920 56389.56390 

935 58778 

Proposed  Rules: 

6 61376 


-8 
'9 
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?9 

33  ... 

35  .. 

42     . 
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/'  .. 
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90  .. 
Ch  <• 
913... 
915... 
9>r.... 
918  .. 
920.. 

931 

938 

'J46... 


61376 

ei376 

61376 

61376 

61376 

61376 

61376 

.61376 

61376 

61376 

~ 61376 

54855.  60101 

....54855.60101 

54855.60101 

54855.  60101 

54855.  60101 

.; 54855.60101 

..54855.  60101 
..55597.  60927 

55597 

....- 60341 

56449 

60342 

56451 

58801 

58802 

59187 


31  CFP 

i06 J  59036 

357 i 59036 

500 .L 60558 

565 ., Ij. 55209 

Proposed  Rutas: 

2^0 60576 

«?47 60739 

32  CFR 

553 1 60559 

'■Ol 55348 

'06 591B1,  59162,  59- 63 


33  CFR 

'00 i 55583,56393 

•17 54518 

"65 55583.  56393,  56395. 

56396 
168 _ 54519 

Proposed  Rules: 

100 59732 

110 .„ 55598 

117.... 55599,55601 

165 55602.55603 

'81 55823 

34  CFR 

75 ■ 59578 

76 ].; 59578 

600 1 61142 

668 61142.61192,61204 

674 .„ 61392 

675 i^ 61392 

676 :.. 61392 

682 60688,61142,61210. 

61424 

690 , 54718 

691 54718 


36  CFR 

7 

701 ...; 

Proposed  Rules: 

13 


37  CFR 
201 
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..58781 
..5581 1 

.58804 


.58787 


253 60900 

Proposed  Rules: 

1 56015 

38  CFR 

3 60560 

4 60901 

8 60076 

8a 59921 

Proposed  Rules: 

3 60576 

39  CFR. 

Ill 

Proposed  Rules: 

111 


..61302 
.60927 


40  CFR 

9 59650.  59921,  60560 

35 61124 

52 54521.  54523.  55045. 

55053.  55059.  55368.  55584 

55585.  55586.  59650.  59653. 

60318,  60709,  60902.  60905. 

60908 

63 59921 

70 55813,  59656.  60661 

71 59921 

72 60218.60234 

80 60716 

82 55912.59369 

180 56589.  69164.  69165. 

61275.  61276,  61278 

185...: 61276 

186 59166,  61276,  61278 

228 61128 

258 58789 

271 55368,  56000.  56397. 

56407.  56673.  60686.  60910 

272 56114 

300 56409 

372 61432,61488 

712 60716 

716 60716 

799 59660 

Proposed  Rules: 

Ch.  1 59188 

2 60446 

50 58968 

51 60740 

52 54640.  54544,  64866, 

56072.  55400,  56824,  66019 

59189.  69734.  59739.  60577. 

60740.  60750,  60930.  60931. 

60939 

53 58968 

57 60446 

60 60585.60751 

63 54869,60101 

70 64869,  59974.  60104. 

60931.60939 

72 60216 

80 54678 

81 55053,  55059,  60677 

82 56276 

85 60446 

86 60446 

89 /. .55930 

91 56930 

122 60446 

123 60446 

145 „...60446 

152 60519 

170 59192 

174 60519 

180 54818.  54821.  54822 


54824.  54825.  54827.  64869 

64871.  54872.  55606.  56027. 

56452,  56454,  60535,  60542, 

60546,  61302 

185 56454 

186 54829.66454 

233 60446 

260 ..„ 60446 

264 ,. 55778 

265 56778 

"  270 55778.  60446 

271 56322.  55778,  60446 

281 60446 

300 54830.55606 

350 60446 

403 60446 

704 .60446 

707 60446 

710 .60446 

712 60446 

716 60446 

717 60446 

720 60446 

721 54874.  59974 

723 60446 

745 54984 

760 60446 

763 54746.60945 

790 60446 

41  CFR 

51-2 59338 

51-3 59338 

51-4 59338 

51-5 59338 

51-6 59338 

51-8 59338 

51-9 59338 

101-6 „ 54524 

101-45 60661 

201-3 ; 61281 

201^ 61-281 

201-9 61281 

201-18 61281 

201-20 61281 

201-21 61281 

201-23 61281 

201-24 61281 

201-39 61281 

42  CFR 

52e 59371 

59a 59167 

401 56116 

417 59933 

431 56116 

435 561 16,  69372 

436 59372 

440 56116 

441 56116 

442 56116 

447 56116 

483 56116 

488 56116 

489 56116 

498 56116 

Proposed  Rules: 

60 59193 

431 60109 

440 59624 

441 59624 

447 59624    . 

483 59624 


43  CFR 

4 


PuMc  Land  Orders: 

7098 

7099 

7100 

7101 


55371 

.....55371 

55820 

55821 

7102 56409 

7103 56410 

Proposed  Rules: 

11 54877 

39 59975 

43 58808 

44  CFR 

64 59943 

66 „ 56003,60719 

67 55060.  55590,  60721 

Proposed  Rules: 

61 58808 

67 56607.60752 

337 60760 

45  CFR 

233 59372 

1180 55692 

Proposed  Rules: 

205 60109 

1321 : 59056 

1327 ; 59056 

46  CFR 

502 59168 

503 59168 

510 59168 

514 59168 

540 59168, 

583 59168 

Proposed  Rules: 

28 60110 

30 58810 

32 58810 

171 55232 

197 56456 

345 59742 

346 59742 

514 56826 

540 54878 

552 55232 

580 55826 

581 55826 

47  CFR 

1 69502.59946 

2 55372.  60662.  61284 

5 61284 

15 55372 

20 59945 

22 59502.69946 

24 56209,  55372.  59945 

73 64632.  54533.  56374. 

55375.  55693.  55594.  66410. 
66411.  60077.  60916.  61284 

90 59946 

97 54831 

Proposed  Rules: 

2 59393.61304 

15 61304 

68 54878.60343 

73 54646.  56402,  56029. 

59200,  59394,  69744,  601 1 1. 
60947 

90 60111 

97 55828 


.66573 


48  CFR 

Ch.  9 


.56421 
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..  .  60319 

1871 

59378 

1837 

60916 

1852 

60916 

9903 

55746 

9905 

55746 

Proposed  Rules: 
22 

60686 

31 

.. .  60686 

42 

60686 

9903 

60948 

49CFR 

Ch.  Ill 

...  60319 

171 

55162 

173 

55162 

178 

55162 

ISO 

55162 

219 ....>. 

60562 

382 60319 

390 60319 

391 59386.60319 

392 60319 

395 60319 

396 60319 

571 54835.  6091 7 

821 59042.  59050 

826 59050 

1039 59663 

Proposed  Rules: 

225 59744 

571 54881.  55073.  59975. 

605% 
580 55404 

50CFR 

17 54840.  56330.  56333, 

59173.  60252,  60266,  60324. 
60565 


20 55531 ,  59967.  60060 

32 55182.  55190,  55194 

285 ; 55821 

625 55821 .  60568 

630 55060 

638 54841 

650 59967 

672 55066.59969 

675 54842.  55822.  59177. 

60569 

678 55066 

681 56004 

685 ....58789 

Proposed  Rules: 

13 58811 

14 ,.58811 

1 7 5M57"  58982.'59200. 

60119.60598 

2b 60550 

23 55235.  5561 7 


32 55074 

227 59981 

641 56029.  60124 

654 55405 

672 54883 
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677 59983 
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□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


The  total  cost  of  my  order  is  $ Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


D-D 


(expiration) 


(Street  address) 


D 


(City.  Sute,  Zip  code) 


(Authorizing  signature) 


1(V94 


(Daytime  phone  including  area  code) 


Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


/OL 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 


AnniMl  volume*  coaUining  tb«  public  numyi 
and  •laleiiMnts.  ne«««  confercncM^  and  other 
•elected  paper*  releaaed  by  the  While  Houae. 

Volume*  for  the  rolTowtnf  year*  are  available:  other 
volume*  not  l»*ied  are  out  of  pnni 


Ronald  Reagan 


1984 

(Book  II) 

1985 

(Book  1) 

1985 

(Book  II)  _ 
1986 

(Book  I) 

1986 

(Book  n)..-. 
1987 

(Book  I) 

1987 

(Book  II)  .— 
1988 

(Book  I) . 

1983-89 
(Book  UV 


Wimam  J.  Clintoc 

1993 

(Book  I) 351 J 


434.00 

$30.00 

.$37.00 

$35.00 

433.00 

435im 

$39.00 


George  Bush 


1989 

(Book  I) 

1989 

(Book  n) 

1990 

(Book  I) 

1990 

(Book  II).— 
1991 

(Book  I) 

1991 

(Book.U)_ 

1992 

(Book  q 

1992-93 
(Book  II) 


.438.00 
-440.80 


-441JI0 
...441.00 
...441.00 
,..444.00 
.-447J* 


.449.00 


Publuhed  by  the  Office  of  the  Federal  Regnier.  N«1mimI 
Archive*  and  Record*  Adminutrntian 
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New  Orders,  Superintendent  of  Documents 

P.O.  Btox  37J954,  Ptttsburgh,  PA  t3230-7934 
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/OL 


994 


® 


Printed  on  recycled  paper 


JMI 


i^rV* 


1' 


!»-fr*  r  '*  ^T  U  U\:"\^'^^?*>iT\^>vwv%^%i»^^*i<' 


k'^v^L^▼(^x^^f^^'««ll^^^«^  ^^ir:>rv^^«rT^r«  *^«..1^^^r'^'»t.  t;»  '•f>i^fi*^'-  m^^ 


UMI 


■?•'!. 


\\nv 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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Government 
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PO  BOX  1346 
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LSA 

List  of  CFR  Sections  Affected 


August  1994 


Title  1-16 

Changes  January  3,  1994 
through  August  31,  1994 

Title  17-27 

Changes  April  1 ,  1 994 
through  August  31,  1984 

Title  28-41 

Changes  July  1,  1994 
through  August  31,  1994 

Title  42-50 

Changes  October  1 ,  1 993 
through  August  31,  1994 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  desigmed  to 
lead  users  of  the  Code  of  Federal  Regrulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Regrister  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Bokfoce  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (i.e.  59  FR 
for  1994)  and  the  page  number.  Example:  24727  cite  as  59  FR  24727.  For  your  con- 
venience, the  volume  number  has  been  included  in  the  Table  of  Federal  Register 
Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority  ci- 
tations added  to  or  removed  from  Table  I  as  a  result  of  documents  published  in 
the  Federal  Register  since  January  1,  1994. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Brian  Swidal  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Richard  L.  Claypoole,  assisted  by  Laurice  Clark,  Ken  Payne  and  Rob 
Sheehan.  INQUIRIES,  telephone  202-523-5227. 


2 


SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  su^estions  to  Martha  L.  Glrard,  Director,  Office  of  the 
Federal  Re^ster,  National  Archives  and  Records  Administration,  Washlngrton. 
DC  20408. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 


TWe 

1.  2  (2  Reserved) 

3  (1993  Compilation  and  Parts  100  and  101) 

4 

5  Pots:. 

1-699  

700-1199  

1200-End,  6  (6  Reserved) 

7  Parts:. 

0-26 

27-45  

46-51  

52 

53-209  

210-299  

300-399  

400-699  

700-899  

900-999 

1000-1059  

1060-1119  

1120-1199  

1200-1499  

1500-1899  

1900-1939  

1940-1949  

1950-1999  

2000-End  

6  

9  Parts:. 

1-199  

20a-End 

10  Parts:. 

0-50  

51-199  

200-399  

400-i99  

500-End 

11    

12  Parts:. 

1-199  

200-219  

220-299  

300-499  

500-599  

600-End 

13  

14  Parts:. 

1-59 

60-139  


Stocic  Number 


Price 


(869-022-00001-2)  $5.00 

(869-022-00002-1)  33.00 

(869-022-00003-9)  5.50 

(869-022-00004-7)  22.00 

(869-022-00005^)  19.00 

(869-022-00006-3)  23.00 

(869-022-00007-1)  21.00 

(869-022-00008-0)  14.00 

(869-022-00009-8)  20.00 

(869-022-00010-1)  SOiOO 

(869-O22-O0011-0)  23.00 

(869-022-00012-8)  32.00 

(869-022-00013-6)  16.00 

(869-022-00014-4)  18.00 

(869-022-00015-2)  22.00 

(869-022-00016-1)  34.00 

(869-022-00017-9)  23.00 

(869-022-00018-7)  15.00 

(869-022-00019-5)  12.00 

(869-022-00020-9)  30.00 

(869-022-00021-7)  30.00 

(869-022-00022-5)  15.00 

(869-022-00023-3)  30.00 

(869-022-00024-1)  35.00 

(869-022-00025-0)  14.00 

(869-022-00026-8)  22.00 

(869-022-00027-6)  29.00 

(869-022-00028-4)  23.00 

(869-022-00029-2)  29.00 

(869-022-00030-6)  30.00 

(869-022-00031-4)  15.00 

(869-022-00032-2)  21.00 

(869-022-00033-1)  37.00 

(869-022-00034-9)  14.00 

(869-022-00035-7)  12.00 

(869-022-0003&-5)  16.00 

(869-022-00037-3)  28.00 

(869-022-00038-1)  22.00 

(869-022-00039-0)  20.00 

(869-022-00040-3)  52.00 

(869-022-00041-1)  30.00 

(869-022-00042-0)  32.00 

(869-022-00043-8)  26.00 


Revision 

Date 

Jan.  1, 

1994 

1  Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1. 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1. 

1994 

6  Jan.  1. 

1993 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1. 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1. 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1. 

1994 

Jan.  1. 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

6  Jan.  1, 

1994 

Jan.  1. 

1994 

Jan.  1. 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

Jan.  1, 

1994 

See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Compriting  a  Complete  CFR  Set) 


TNIe 


Stock  Number 


Price 


140-199  (869-022-00044-6)  13.00 

200-1199 (869-022-00045-4)  23.00 

1200-End  (869-022-00046-2)  16.00 

15  Parts:. 

0-299  (869-022-00047-1)  15.00 

300-799  (869-022-00048-9)  26.00 

800-End (869-022-00049-7)  23.00 

16  Parts:. 

0-149  (869-022-00050-1)  6.50 

150-999  (86&-022-00051-9)  18.00 

1000-End  (869-022-00052-7)  25.00 

17  Ports:. 

1-199  (869-022-O0054-3)  20.00 

200-239  (869-022-00055-1)  23.00 

240-End (869-022-00056-0)  30.00 

18  Parts:. 

1-149 (869-022-00057-8)  16.00 

150-279  (869-022-00058-6)  19.00 

280-399 (869-022-00059-4)  13.00 

400-End (869-022-00060-8)  11.00 

19  Parts:. 

1-199  (869^022-00061-6)  39.00 

200-End (869-022-00062-4)  12.00 

20  Parts:. 

1-399  (869-022-00063-2)  20.00 

400-499  „ (869-019-00064-0)  31.00 

500-End (869-022-00065-9)  31.00 

21  Parts:. 

1-99  (869-022-00066-7)  16.00 

100-169  (869-022-00067^)  21.00 

170-199  (869-022-00068-3)  21.00 

200-299  (869-022-00069-1)  7.00 

300-499  (869-022-00070-5)  36.00 

500-599  (869-022-00071-3)  16.00 

600-799  (869-022-00072-1)  8.50 

800-1299 (869-022-00073-0)  22.00 


130O-End  (869-022-00074-8) 

22  Ports:. 

1-299  (869-022-00075-6) 

300-End (869-O22-O0076-4) 

23   (869-019-00077-1) 

24  Parts:. 

0-199  (869-022-00078-1) 

200-499  (869-019-0007&-8) 

500-699  (869-022-00080-2) 

700-1699  (869-O22-O0081-0) 

1700-End  (869-022-O0082-9) 

25   (869-O22-0008»-7) 

26  Ports:. 

§§1.0-1-1.60  (869-019-00084-4) 

§§1.61-1.169 (869-019-00085-2) 


13.00 

32.00 
23.00 
21.00 

36.00 
36.00 
20.00 
39.00 
17.00 
32.00 

21.00 
37.00 


Revision 
Date 

Jan.  1.  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1993 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1993 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1993 

Apr.  1,  1994 
Apr.  1.  1993 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1,  1993 
Apr.  1,  1993 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  C>}mplete  CFR  Set) 


TWe 


Stocic  Number 


Price 


§§1.170-1.300  (869-022-00086-1)  24.00 

§§1.301-1.400  (869-O22-00087-0)  17.00 

§§1.401-1.440  (869-019-00088-7)  31.00 

§§1.441-1.500  (869-022-00089-6)  22.00 

§§1.501-1.640  (869-022-00090-0)  21.00 

§§1.641-1.850  (86&-O22-00091-8)  24.00 

§§1.851-1.907  (869-017-00092-5)  27.00 

§§1.908-1.1000 (869-022-00093-4)  27.00 

§§1.1001-1.1400  (869-022-00094-2)  24.00 

§§1.1401-End  (867-022-00095-1)  32.00 

2-29  (869-022-0009^9)  24.00 

30-39 (869-022-00097-7)  18.00 

40-49  (869-019-00098-4)  13.00 

50-299  (869-022-00099-3)  14.00 

300-499  (869-022-00100-1)  24.00" 

500-599  „ (869-022-00101-9)  6.00 

600-End (869-022-00102-7)  8.00 

27  Ports:. 

1-199  (869-019-00103-4)  37.00 

200-End (869-022-00104-3)  13.00 

28  Ports:. 

<M2 (869-019-00105-1)  27.00 

43-End  (869-019-00106-9)  21.00 

29  Ports:. 

0-99  (869-022-00107-8)  21.00 

100-499  (869-019-00108-5)  9.50 

500-899  (869-019-00109-3)  36.00 

900-1899  (869-019-00110-7)  17.00 

1900-1910  (§§1901.1  to  1910.999)  (869-019-00111-5)  31.00 

1910  (§§1910.1000  to  end)  (869-019-00112-3)  21.00 


1911-1925  (869-019-00113-1) 

1926  (869-019-00114-0) 

1927-End  (869-019-00115-8) 

30  Ports:. 

1-199  (869-019-00116-6) 

200-699  (869-019-00117-4) 

700-End (86^-019-00118-2) 

31  Ports:. 

0-199  (869-019-00119-1) 

aOO-End (869-019-00120-4) 

32  Ports:. 

1-39,  Vol.  I  

1-39,  Vol.  n 

1-39,  Vcl.  m  

1-190  (869-019-00121-2) 

191-399  (869-019-00122-1) 

400-629  (869-022-00123-0) 

630-699  (869-019-00124-7) 

700-799  (869-022-00125-6) 

800-End (869-019-00126-3) 

33  Ports:. 


22.00 
33.00 
36.00 

27.00 
20.00 
27.00 

18.00 
29.00 

15.00 
19.00 
18.00 
30.00 
36.00 
26.00 
14.00 
21.00 
22.00 


Revision 
Dote 


Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 

July  1, 
July  1, 

July  1, 
July  1, 
July  1. 
July  1, 
July  1, 
July  1, 
July  1. 
July  1, 
July  1, 

July  1, 
July  1, 
July  1. 

July  1, 
July  1, 

2  July  1, 

2  July  1, 

2  July  1, 

July  1, 

July  1, 

July  1, 

sjuly  1. 

July  1. 

July  1, 


994 
994 
993 
994 
994 
994 
993 
994 
994 
994 
994 
994 
993 
994 
994 
994 
994 

993 
994 

993 
993 

994 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
994 
993 
994 
993 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MOffTH— Continued 
(CompfWng  a  Conipl«l«  CFR  Set) 


1M» 


Stock  NumtMT 


1-124  (869-019-00127-1) 

125-199  (869-019-00128-0) 

200-End (869-022-00129-9) 

34Partt:. 

1-299  (869-019-00130-1) 

300-399  (869-019-00131-0) 

400-End (869-019-00132-8) 

35  (867-O19-00133-6) 

MPOftK. 

1-199  (869-019-00134-4) 

200-End (869-019-00135-2) 

37   (869-019-00136-1) 

3A  Ports:. 

0-17 (869-019-O0137-9) 

18-End  (869-019-00138-7) 

39  (869-019-00139-5) 

40  Ports:. 

1-51  (869-019-00140-9) 

52  (869-019-00141-7) 

53-59  (869-019-00142-5) 

60  (869-019-00143-3) 

61-80  (869-019-00144-1) 

81-85  (869-019-00145-0) 

86-99  (869-019-00146-8) 

100-149  (869-019-00147-6) 

150-189  (869-019-00148^) 

190-259  (869-019-00149-2) 

260-299  (869-019-00150-6) 

300-399  (869-019-00151-4) 

400-124  (869-019-00152-2) 

425-699  (869-019-00153-1) 

700-789  (869-019-00154-9) 

790-End (869-019-00155-7) 

41Chaptws:. 

1,  1-1  to  1-10  

1.  1-11  to  Appendix,  2  (2  Reserved) 

3-6  

7  

8  

9 

10-17  

18.  Vol.  I.  Parts  1-^ 

18,  Vol.  n.  Parts  6-19  

18,  Vol.  ra.  Parts  20-52  

19-100  

1-100 (869-019-00156-6) 

101  (869-019-00157-3) 

102-200  (869-019-00158-1) 

201-End (869-019-00159-0) 

42  Ports:. 

1-399  (869-019-00160-3) 


See  footnotes  at  end  of  table. 


-Contir 

lued 

Price 

KWISIuil                         ] 

Dote 

20.00 

Julyl 

1993 

25.00 

Julyl 

1993 

24.00 

Julyl 

1994 

27.00 

Julyl 

1993 

20.00 

Julyl 

1993 

37.00 

Julyl 

1993 

12.00 

Julyl 

1993 

16.00 

Julyl 

1993 

35.00 

Julyl 

1993 

20.00 

Julyl 

1993 

30.00 

Julyl 

1993 

30.00 

Julyl 

1993 

17.00 

Julyl 

1993 

39.00 

Julyl 

1993 

37.00 

Julyl 

1993 

11.00 

Julyl 

1993 

35.00 

Julyl 

1993 

29.00 

Julyl 

1993 

21.00 

Julyl 

1993 

39.00 

Julyl 

1993 

36.00 

Julyl 

1993 

24.00 

Julyl 

1993 

17.00 

Julyl 

1993 

39.00 

Julyl 

1993 

18.00 

Julyl 

1993 

27.00 

Julyl 

1993 

28.00 

Julyl 

1993 

26.00 

Julyl 

1993 

26.00 

Julyl 

1993 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

14.00 

3  July  1 

1984 

6.00 

3  July  1 

1984 

4.50 

3  July  1 

1984 

13.00 

3  July  1 

1984 

9.50 

3  July  1 

1984 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

10.00 

Julyl 

1993 

30.00 

Julyl 

1993 

11.00 

"July  1 

1993 

12.00 

Julyl 

1993 

24.00 

Oct.  1 

1993 

CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  Complete  CFR  Set) 


Uto 


stock  Number 


Price 


400-429 (869-O19-00161-1)  25.00 

430-End (869-019-00162-O)  36.00 

43  Parts: 

1-999  (869-019-00163-8)  23.00 

1000-3999  (869-019-00164-6)  32.00 

4000-End  (869-019-00165-4)  14.00 

44  (869-019-00166-2)  27.00 

45  Ports:. 

1-199 (869-019-00167-1)  22.00 

200-499  (869-019-00168-9)  15.00 

500-1199  (869-019-00169-7)  32.00 

1200-End  (869-019-00170-1)  22.00 

46  Ports:. 

1-40 (869-019-00178-9)  18.00 

41-69  (869-019-00172-7)  16.00 

70-89  (869-019-00173-5)  8.50 

90-139  (869-019-00174-3)  15.00 

140-155  (869-019-00175-1)  12.00 

156-165 (869-019-00176-0)  17.00 

166-199  (869-019-00177-8)  17.00 

200-499  (869-019-00178-6)  20.00 

500-End (869-019-00179-4)  15.00 

47  Ports:. 

0-19  (869-019-00180-8)  24.00 

20-39  (869-019-00181-6)  24.00 

40^  (869-019-00182-4)  14.00 

70-79  (869-019-00183-2)  23.00 

80-End  (869-019-00184-1)  26.00 

48  Choplers:. 

1  (Parts  1-51)  (869-019-00185-9)  36.00 

1  (Parts  52-99) (869-019-00186-7)  23.00 

2  (Parts  201-251) (869-019-00187-5)  16.00 

2  (Parts  252-299)  (869-019-00188-3)  12.00 

3-6  (869-019-00189-1)  23.00 

7-14  (869-019-00190^)  31.00 

1&-28  (869-019-00191-3)  31.00 

29-End  (869-019-00192-1)  17.00 

49  Ports:. 

1-99  (869-019-00193-0)  23.00 

100-177  (869-019-00194-8)  30.00 

178-199  (869-019-00195-6)  20.00 

200-399  (869-019-00196-4)  27.00 

400-999  , (869-019-00197-2)  33.00 

1000-1199  (869-019-00198-1)  18.00 

1200-End  (869-019-00199-9)  22.00 

50  Ports:. 

1-199 (869-019-00200-6)  23.00 

200-599  (869-019-00201-4)  21.00 

600-End (869-019-00202-2)  22.00 


Revision 
Dote 

Oct.  1,  1993 
Oct.  1,  1993 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 


See  footnotes  at  end  of  table. 
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CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Compl«t«  CFR  S«t> 


TNI* 


Stocit  Number 


Price 


Revision 
Dote 


CFR  index  and  Finding  Aids (869-022-0005^-5)  38.00      Jan.  1. 1994 


829.00 


1994 


188.00 
188.00 
223.00 
244.00 
2.00 


1991 
1992 
1993 
1994 
1994 


Complele  19W  CFR  set 

Microflche  CFR  EdHion:. 

Complete  set  (one-time  mailing:)  

Complete  set  (one-time  mailing)  

Complete  set  (one-time  mailing)  

Subscription  (mailed  as  issued)  

Individual  copies 

'Because  title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

The  July  1.  1985  edition  of  32  CFR  parts  1—189  contains  a  note  only  for  parts  1— 
39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regrulations  in  parts  1 — 
39,  consult  the  three  CFR  volumes  issued  July  1,  1984,  containing  those  parts. 

The  July  1,  1985  edition  of  41  CFR  chapters  1 — 100  contains  a  note  only  for  chap- 
ters 1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  chapters  1  to 
49,  consult  the  three  CFR  volumes  issued  July  1,  1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  through  March  31,  1993.  The  CFR  volume  issued  April  1.  1990  should  be  re- 
tained. 

*No  amendments  to  this  volxune  were  promulgated  during  the  period  July  1,  1991 
through  June  30.  1993.  The  CFR  volume  issued  July  1,  1991  should  be  retained. 

^o  amendments  to  this  volume  were  promulgated  during  the  period  January  1, 
1993  to  December  31,  1993.  The  CFR  volume  issued  January  1.  1993  should  be  re- 
tained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15250-7964.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 
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Other  Related  PubUcalions 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  490.00 

Yearly     subscription     (without     FR 

Index  andLSA) 444.00 

Individual  copies  6.00 

Federal    Register    Document    Drafting 

Handbook  5.50 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations        20.00 

List  of  CFR  Sections  Affected,  1973-1985 

(Titles  1  through  16)  Vol.  I  27.00 

(Titles  IT  through  27)  Vol.  H 25.00 

(Titles  28  through  41)  Vol.  m  28.00 

(Titles  42  through  50)  Vol.  IV  25.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  24.00 

Federal  Register  Index: 

Yearly  subscription 22.00 

CFR  Index  and  Finding  Aids 38.00 


Revision  Date 


daily 
1991 


Jan.  1.  1994 

1990 
1990 
1990 
1990 


1994 


AUGUST  1994  11 

CHANGES  JANUARY  3.  1994  THROUGH  AUGUST  31,  1994 


TITLE  1 -GENERAL  PROVISIONS 

Chapter  III— Administrative  Con- 
ference of  ttie  United  States 
(Parts  300-399) 

Page 

305  Amended 6213 

310  Amended 6213 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Proclamations 

5983  Suspended  by  Proc.  6693 26923 

6579  See  Proc.  6650 8115 

6641  Modified  by  Proc.  6650 8115 

See  Proc.  6704 34329 

6644 1261 

6645 2723 

6646 2925 

6647 2927 

6648 5691 

6649 5693 

6650 8115 

6651 10049 

6652 10265 

6653 10721 

6654 10723 

6655 10725 

6656 11175 

6657 13639 

6658 14357 

6659 14729 

6660 14731 

6661 16505 

6662 16507 

6663 16769 

6664 16961 

6665 17453 

6666 17455 

6667 17911 

18287 

18289 

6670 18467 

6671 18469 

6672 18471 

6673 18707 

6674 19123 

6675 19125 

6676 19629 

6677..... 21913 

6678 22123 

6679 22955 

22957 


6681 22959 

6682 23611 

6683 24027 

6684 ......24335 

6685 24337 

6686 24627 

6687 24629 

6688 24883 

6689 25783 

6690 26407 

6691 26583 

6692 26733 

6693 26923 

6694 27963 

6695 28459 

6696 28461 

6697 28463 

6698 28757 

6699 30663 

6700 30665 

6701 31101 

6702 32309 

6703 32643 

6704 34329 

6705 34343 

6706 36893 

6707 37395 

6708 38873 

6709 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

6714 43023 

6715 43435 

6716 43701 

Executive  Orders 

1919M2  Revoked  in  part  by  PLC 

7046 24648 

Revoked  in  part  by  PLO  7065 

35064 

July  9,  1910  Revoked  in  part  by 

PLO  7076 39702 

March  14,  1911  See  PLO  7068 35859 

December    12,    1917    Revoked   in 

part  by  PLO  7029 8868 

3406  Revoked  in  part  by  PLO  7048 

24649 

Corrected 29661 

4257  Revoked  in  part  by  PLO  7056 

29206 

5327  Revoked  in  part  by  PLO  7039 

19641 

6016  Revoked  in  part  by  PLO  7039 

19641 


12  LSA-UST  OF  CFR  SECHONS  AFFECTED 

CHANGES  JANUARY  3.  1994  THROUGH  AUGUST  31.  1994 


TITLE  3     Executive  Orders— Con. 

7038  Revoked  in  part  by  PLO  7039 
7048  Revoked  in  part  by  PLO  7048 
7693  Revoked  in  part  by  PLO  7028 


.19641 


.24649 


.7226 


8248   Superseded   or  revoked   in 

part  by  EO  12919 29525 

8685  Revoked  in  part  by  PLO  7045 

24947 

8979  Revoked  in  part  by  PLO  7078 

44332 

10222  Superseded  or  revoked  by 

EO  12919 29525 

10480  Superseded  or  revoked  by 

EO  12919 29525 

10647  Superseded  or  revoked  by 

EO  12919 29525 

10789  Amended  by  EO  12919 29525 

11063    Revised    and    revoked    in 

part  by  EO  12892 2939 

11179  Superseded  or  revoked  by 

EO  12919 29525 

11355  Superseded  or  revoked  by 

EO  12919 29525 

11790  Amended  by  EO  12919 29525 

11912  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12002  See  EO  12923 34551 

See  EO  12924 43437 

12148  Superseded  or  revoked  by 

EO  12919 29525 

12214  See  EO  12923 34551 

See  EO  12924 43437 

12250  See  EO  12892 2939 

Supplemented  by  EO  12898 7629 

12259  Revoked  by  EO  12892 2939 

12521  Superseded  or  revoked  by 

EO  12919 29525 

12582  Revoked  by  EO  12913 23115 

12649  Superseded  or  revoked  by 

EO  12919 29525 

12722    Continued    by    Notice    of 

July  19.  1994 37151 

12724    Continued    by    Notice    of 

July  19,  1994 37151 

12729  Revoked  by  EO  12900 9061 

12735  See  EO  12923 34551 

See  EO  12924 43437 

12755  See  EO  12923 34551 

12759   Revoked   in   part   by   EO 

12902 11463 

12773  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12775  See  EO  12924 43437 

12775  See  EO  12914 24339 


See  EO  12917 26925 

See  EO  12920 30501 

See  EO  12922 32645 

12779    Revoked    in    part   by    EO 

12917 26925 

See  EO  12920 30503 

See  EO  12922 32645 

2806    Continued   by    Notice    of 

May  25.  1994 27429 

2810  See  Notice  of  May  25. 1994 

27429 

2831  See  Notice  of  May  25.  1994 

27429 

2840  Superseded  by  EO  12903 11473 

2846  See  Notice  of  May  25.  1994 

27429 

2851  SeeEO  12923... ...V............... 34551 

See  EO  12924 43437 

2853    Revoked    in    part    by    EO 

12917 26925 

2853  See  EO  12922 32645 

2864  Amended  by  EO  12890 499 

Amended  by  EO  12921 30667 

2865  Continued    by    Notice    of 
Aug.  17 42749 

2872  See  EO  12922 32645 

2873  See  EO  12902 11463 

2874  See  EO  12899 8113 

2875  See  EO  12989 7629 

2878  Amended  by  EO  12912 22949 

2882  Amended  by  EO  12907 18291 

2890 499 

2891 2935 

2892 

See  Memorandum  of  Jan. 

1994 

2893 

2894 

2895 

12896 5515 

12897 5517 

2898 7829 

2899 8113 

2900 9061 

2901 10727 

2902 11463 

2903 11473 


17. 


.8513 
.4233 
.4237 


2904. 
2905. 
2906. 
2907. 
2908. 
12909. 


.13179 
.14733 
.17671 
.18291 
.21907 
.21909 


2910 21916 

2911 21121 

2912 


AUGUST  1994 
CHANGES  JANUARY  3.  1994  THROUGH  AUGUST  31.  1994 
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12913 23115 

12914 24339 

See  EO  12920 30501 

See  EO  12922 32645 

12915 25775 

12916 25779 

12917  See  EO  12920 30501 

12918 28205 

12919 29525 

12920  See  EO  12922 32645 

12921 30667 

12922 30667.  32645 

»923  Revoked  by  EO  12924 43437 

12923 34551 

12924 43437 

12925 26917.45181 

Admintefrottve  Orders 

Memorandums: 

Dec.  30,  1992  See  Memorandum  of 

Apr.  21.  1994 21619 

Jan.  1.  1994 653 

Jan.  8.  1994 5071 

Jan.  17,  1994 8513 

See  EO  12892 2939 

Jan.  29,  1994 5929 

Mar.  10.  1994 14079 

Mar.  29, 1994 17223 

Mar.  30.  1994 17229 

Apr.  21.  1994 19627.  21619 

Apr.  29.  1994 22951.  22953 

June  20.  1994 33413 

June  30,  1994 34341 

July  11,  1994 36017 

July  26,  1994 40205 

Aug.  2,  1994 40463 

Notices: 

May  25.  1994....'. 27429 

July  19.  1994 37151 

Presidential  Determinations: 

No.  93-16  of  Mar.  20.  1993  Termi- 
nated in  part  by  USTR  no- 
tice of  Mar.  10, 1994 11360 

No.  94-7  of  Dec.  18,  1993 1 

No.  94^  of  Jan.  5,  1994 7893 

No.  94-9  of  Jan.  5,  1994 2929 

No.  94-10  of  Jan.  5.  1994 2931 

No.  94-11  of  Jan.  13.  1994 4547 

No.  94-12  of  Jan.  16.  1994 2933 

No.  94-13  of  Jan.  14.  1994 4777 

No.  94-14  of  Feb.  1.  1994 5931 

No.  94-15  of  Feb.  18.  1994 10047 

No.  94-16  of  Mar.  16.  1994 14081 

No.  94-17  of  Mar.  20,  1994 14735 


No.  94-18  of  Mar.  22.  1994 14737 

No.  94-19  of  Mar.  25.  1994 15609 

No.  94-20  of  Mar.  30.  1994 17225 

No.  94-21  of  Mar.  30,  1994 17227 

No.  94-22  of  Apr.  1,  1994 17231 

No.  94-23  of  May  3,  1994 24625 

No.  94-24  of  May  16,  1994 28759 

No.  94-25  of  May  16.  1994 27431 

No.  94-26  of  June  2.  1994 31103 

No.  94-27  of  June  2.  1994 31105 

No.  94-28  of  June  6,  1994 31107 

No.  94-29  of  June  27,  1994 35211 

No.  94-30  of  June  30,  1994 35607 

No.  94-31  of  July  1,  1994 35609 

No.  94-32  of  July  12,  1994 37649 

No.  94-33  of  July  14,  1994 37147 

No.  94-34  of  July  15,  1994 37149 

No.  94-34  of  July  15,  1994  Super- 
sedes version  printed  at  59 

FR  37149 37397 

No.  94-35  of  July  17  1994 38099 

No.  94-36  of  July  19.  1994 37153 

No.  94-37  of  July  19.  1994 38549 

No.  94-38  of  July  22.  1994  Re- 
scinded by  Presidential  De- 
termination No.  94-44  of  Aug. 

19  1994 44891 

No.  94-39  of  July  26,  1994  No.  94^ 

39  of  July  26,  1994 38651 

No.  94-40  of  Aug.  8,  1994 42147 

No.  94-41  of  Aug.  8,  1994 .'....42149 

No.  94-42  of  Aug.  8,  1994 42161 

No.  94-43  of  Aug.  18,  1994 44889 

No.  94-44  of  Aug.  19.  1994 44891 

Corrected 39635 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

110.101  Introductory  text  amend- 
ed  2945 

110.102  (c)  amended 2945 

179  Authority  citation  revised 35214, 

35216 

179.102  Revised 35216 

179.201—179.218  (Subpart  B)  Re- 
vised  35216 

179.301—179.309  (Subpart  C)  Re- 
vised  36214 

293.304  Regulation  at  68  FR  66533 

confirmed 40792 

330.301  Revised;  interim 32872 

330.302  Revised;  interim 32872 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,  1994  THROUGH  AUGUST  31,  1994 


TITLE  5     Chapter  l-Con. 

330.303  (a)  removed;  (b)  introduc- 
tory text  and  (4)(iii)  revised; 
interim 32872 

330.304  Revised;  interim 32872 

330.305  (a),  (b)  and  (d)  revised;  in- 
terim  32872 

330.306  Revised;  interim 32872 

330.307  (a)(1),  (b)  and  (c)  revised; 
interim 32872 

330.404  Revised;  interim 32873 

330.405  (c)  revised;  interim 32873 

330.406  (c)  and  (e)  revised;  in- 
terim  32873 

330.407  Revised;  interim 32873 

330.801  (c)  amended;  (d)  removed; 

interim 32873 

332.314  Revised;  Interim 32873 

351.203  Regrulation  at  58  FR  65533 

confirmed 40792 

351.803  (a)  revised;  interim 32873 

351.807  Added;  interim 32873 

430.101  Regulation  at  58  FR  65533 

confirmed 40792 

430.103  Regulation  at  58  FR  65533 

confirmed 40792 

430.202  Regrulation  at  58  FR  65533 
confirmed 40792 

430.401—430.412  (Subpart  D)  Regr- 
ulation at  58  FR  65533  con- 
firmed  40792 

430.501  Regrulation  at  58  FR  65533 

confirmed 40792 

432.101  Regrulation  at  58  FR  65533 
confirmed 40792 

432.102  Regrulation  at  58  FR  65533 
confirmed 40792 

432.103  Regrulation  at  58  FR  65534 
confirmed 40792 

432.104  Regulation  at  58  FR  65534 
confirmed 40792 

432.105  Regxdation  at  58  FR  65534 
conflnr.ed 40792 

432.106  Regrulation  at  58  FR  65534 
confirmed 40792 

432.107  Regulation  at  58  FR  65534 
confirmed 40792 

451.101  Regrulation  at  58  FR  65534 

confirmed 40792 

451.104  Regrulation  at  58  FR  65534 

confirmed 40792 

451.201  Regulation  at  58  FR  65534 

confirmed 40792 

451.203  Regulation  at  58  FR  65534 
confirmed 40792 

511.701  Regulation  at  58  FR  65534 

confirmed 40792 


530.306  Regulation  at  58  FR  65535 
confirmed;  (bX2)  revised 40792 

530.307  Regulation  at  58  FR  65535 
confirmed 40792 

531  Authority  citation  revised 24029 

531.101  Regulation  at  58  FR  65535 

confirmed 40792 

Amended 40793 

531.201  Corrected 5223 

Regulations  at  58  FR  65535  and 

59  FR  5223  confirmed 40792 

531.202  Regulation  at  58  FR  65535 
confirmed 4079C 

(e)  ajnended 40793 

531.203  Regulation  at  58  FR  65535 
confirmed;  (c)(2)  introduc- 
tory text  amended;  (g)  added 
40792 

531.204  Regulation  at  58  FR  65535 
confirmed 40792 

(c),  (d)  and  (e)  redesignated  as 
(d).  (e)  and  (f);  new  (c)  added; 
new  (d),  (e)  introductory 
text,  (1),  and  (f)  revised 40793 

531.205  (aK3)  and  (4)  amended 11700 

Regulation  at  58  FR  65536  con- 
firmed  40792 

(a)(2)(i)  introductory  text.  (11). 
(iii)  and  (iv)  revised 40793 

531.301  Regrulation  at  58  FR  3200 
confirmed  and  amended 11700 

Regulation  at  58  FR  65536  con- 
firmed  40792 

531.302  (a)  revised 11700 

531.304  RegvQation  at  58  FR  3201 

confirmed 11700 

531.401  Regulation  at  58  FR  65536 
confirmed 40792 

(d)  revised 40793 

531.402  Regulation  at  58  FR  65536 
confirmed 40792 

531.403  Regulation  at  58  FR  65536 
confirmed 40792 

Amended 40793 

531.404  Regulation  at  58  FR  65536 
confirmed 40792 

531.405  Regulation  at  58  FR  65536 
confirmed 40792 

(a)(1)  introductory  text  and  (2) 
introductory  text  revised 40794 

531.406  (b)(2)(Iii)  correctly  des- 
ignated  5223 

Regulations  at  58  FR  65537  and 

59  FR  5223  confirmed 40792 

(b)(2)(i),  (ii)  and  (ill)  revised 40794 

531.412  (a)  revised;  interim 24029 
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531.414  (b)  revised;  interim 24030 

531.502  Regulation  at  58  FR  65537 

confirmed 40792 

Amended 40794 

532  Technical  correction 26847 

532.201—532.283  (Subpart  B)  Reg- 
ulation at  58  FR  59640  con- 
firmed; Appendix  D  amended 

11710 

Regulation  at  58  FR  68717  con- 
firmed  13181 

Appendixes  B  and  D  amended; 

interim 13641,  36352 

Regulation  at  58  FR  45414  con- 
firmed  26586 

Regulations  at  58  FR  64366  and 

68716  confirmed 27213 

Appendix  A  amended;  interim 

30503 

Regulation  at  59  FR  13641  con- 
firmed  36019 

532.509  Regulation  at  58  FR  3201 

confirmed 11700 

636.102  Regulation  at  58  FR  65537 
confirmed 40792 

636.205  Regulation  at  58  FR  65537 

confirmed 40792 

536.308  Regrulation  at  58  FR  65637 

confirmed 40792 

(a),  (b)  introductory  text  and 

(3)  re  vised 40794 

640  Regrulation  at  58   FR  65537 

confirmed 40792 

550.103  Regulation  at  58  FR  3201 
confirmed 11700 

550.104  Regulation  at  58  FR  3201 
confirmed 11700 

550.105  Regulation  at  58  FR  3201 
confirmed 11700 

550.106  Regulation  at  58  FR  3201 
confirmed 11700 

550.107  Regrulation  at  58  FR  3201 
confirmed 11700 

550.113  (d)(1)  and  (2)  revised 11701 

550.901  Regulation  at  56  FR  20344 
confirmed 33416 

550.902  Regulation  at  56  FR  20344 
confirmed  and  amended 33416 

550.903  Regulation  at  56  FR  20344 
confirmed 33416 

550.904  Regulation  at  56  FR  20344 
confirmed  and  revised 33416 

550.905  Regulation  at  56  FR  20344 
confirmed 33416 

550.906  Regulation  at  56  FR  20344 
confirmed 33416 


(b)  revised 33417 

550.907  Regrulation  at  56  FR  20344 

confirmed 33416 

550.901—550.907  (Subpart  I)  Regu- 
lation at  56  FR  20345  con- 
firmed  33416 

576.102  Regulation  at  58  FR  3201 

confirmed 11700 

Regulation  at  68  FR  65637  con- 
firmed  40792 

676.202  Regulation  at  68  FR  3201 
confirmed 11700 

Regulation  at  58  FR  65537  con- 
firmed  40792 

575.205  Regulation  at  58  FR  3201 

confirmed 11700 

575.302  Regrulation  at  58  FR  3201 

confirmed 11700 

(a)(4)  revised 11701 

Regulation  at  68  FR  65637  con- 
firmed  40792 

575.402  Regrulation  at  58  FR  65637 

confirmed 40792 

682  Added;  Interim 14541 

691  Authority  citation  revised 43705 

591.101—591.104  Added 43705 

691.203  Regrulation  at  68  FR  65537 
confirmed 40792 

591.201—591.211   (Subpart  B)  Ai>- 

pendix  A  revised 13850 

591.401—591.406  (Subpart  D)  Reg- 
ulation at  58  FR  51566  con- 
firmed  29351 

695.102  Regulation  at  58  FR  65537 

confirmed 40792 

630  Authority  citation  revised 4242 

630.901—630.915   (Subpart   I)   No- 
menclature change;  Interim 
4242 

630.901  (b)  revised;  interim 4242 

630.902  Amended;  interim 4242 

630.903  Revised;  Interim 4242 

630.905  (b)  and  (c)  amended:  in- 
terim  4242 

630.907  (c)  and  (d)(1)  revised;  in- 
terim  4242 

630.908  (c)  amended;  interim 4243 

630.910  (a)(2)  removed;  (a)(3).  (4) 

and  (6)  redesignated  as  new 
(a)(2),  (3)  and  (4);  interim 4243 

630.913  (a)  revised;  Interim 4243 

630.914  Revised;  Interim 4243 

630.916  Removed;  Interim 4243 

630.1001  (a)  amended;  (b)(2)  re- 
vised; interim 4243 

630.1002  Amended;  interim 4243 
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630.1003  (a)  introductory  text  re- 
vised; (a)(2)  amended;  in- 
terim  4243 

630.1004  (d)  and  (h)  introductory 
text  revised;  (j)  amended;  in- 
terim  4243 

630.1005  (c)  amended;  interim 4243 

630.1007  (b)  and  (c)  amended;  in- 
terim  4243 

630.1008  (a)  introductory  text,  (c) 
and  (d)(1)  revised;  (a)(1)  and 

(2)  amended;  interim 4243 

630.1010  (a)(2)  revised;  interim 4243 

630.1012  (a)  revised;  interim 4243 

630.1013  Heading  and  (a)  revised; 
interim 4243 

630.1015  Heading  and  (a)  revised; 
interim 4244 

630.1016  Revised;  interim 4244 

733  Revised;  interim 5314 

771.105  Regulation  at  58  FR  65538 

confirmed 40792 

772.102  (d)  and  (g)  removed;  (e) 

and   (f)   redesignated   as   (d) 

and  (e);  new  (e)  amended 36353 

831  Technical  correction 38101 

831.105  Regulation  at  58  FR  52880 

confirmed 12144 

831.112  Regulation  at  58  FR  52880 

confirmed 12144 

831.601    Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.603  Regulation  at  58  FR  52880 
confirmed 12144 

831.604  Regulations  at  53  FR 
52880  and  52882  confirmed 12144 

831.605  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.606  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.607  Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.608  Regulation  at  58  FR  52882 
confirmed 12144 

831.609  Regulation  at  58  FR  52882 
confirmed 12144 

831.610  Regulation  at  58  FR  52882 
confirmed 12144 

831.611  Regulations  at  58  FR 
52880.  52881  and  52882  con- 
nrmed 12144 

831.612  Regulations    at    58    FR 

52881  and  52882  confirmed 12144 

831.613  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 


831.614  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.615  Regulation  at  58  FR  52882 
confirmed 12144 

831.616  Regulation  at  58  FR  52882 
confirmed 12144 

831.617  Regulation  at  68  FR  52882 
confirmed 12144 

831.618  Regulation  at  58  FR  52882 
confirmed 12144 

831.619  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.620  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.621  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.622  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.623  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.624  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.625  Regulation  at  58  FR  52882 
confirmed 12144 

831.626  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.627  Regulation  at  58  FR  52882 
confirmed 12144 

831.628  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.629  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.630  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.631  Regulation  at  58  FR  52882 
confirmed 12144 

831.632  Regulation  at  58  FR  52882 
confirmed 12144 

831.641  Regulation  at  58  FR  52882 
confirmed 12144 

831.642  Regulation  at  58  FR  52882 
confirmed 12144 

831.643  Regulation  at  58  FR  52882 
confirmed 12144 

831.644  Regulation  at  58  FR  52882 
confirmed 12144 

831.645  Regulation  at  58  FR  52882 
confirmed 12144 

831.661  Regulation  at  58  FR  52882 

confirmed 12144 

831.661  Regulation  at  58  FR  52882 
confirmed 12144 

831.662  Regulation  at  58  FR  52882 
confirmed 12144 

831.663  Regulation  at  58  FR  52882 
confirmed 12144 
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831.664  Regulation  at  58  FR  52883 
confirmed 12144 

831.665  Regulation  at  58  FR  52882 
confirmed 12144 

831.671  Regulation  at  58  FR  52882 
confirmed 12144 

831.672  Regulation  at  58  FR  52882 
confirmed 12144 

831.673  Regulation  at  58  FR  52882 
confirmed 12144 

831.681  Regulation  at  58  FR  52882 
confirmed 12144 

831.682  Regulation  at  58  FR  52882 
confirmed 12144 

831.683  Regulation  at  58  FR  52882 
confirmed 12144 

831.684  Regulation  at  58  FR  52882 
confirmed 12144 

831.685  Regulation  at  58  FR  52882 
confirmed 12144 

831.701  Regulation  at  58  FR  52881 

confirmed 12144 

831.1211  Removed;  new  831.1211 
redesignated  from  831 .  1212 27214 

831.1212  Redesignated  as  831.1211; 
new  831.1212  redesignated 
from  831. 1213 27214 

831.1213  Redesignated  as  831.1212 
27214 

831.2203    Regulation    at    58    FR 

52882  confirmed 12144 

837.505  Added 10267 

838  Technical  correction 38101 

838.711  Regulation  at  58  FR  52882 

confirmed 12144 

838.733  Regulation  at  58  FR  52882 

confirmed 12144 

838.921  Regulation  at  58  FR  52882 
confirmed 12144 

838.922  Regulation  at  58  FR  52882 
confirmed 12144 

838.1006    Regulation    at    58    FR 

52882  confirmed 12144 

838.1016    Regulation    at    58    FR 

52882  confirmed 12144 

841.401—841.413  (Subpart  D)  Ap- 
pendix A 38101 

842  Technical  correction 38101 

842.602  Regulation  at  58  FR  52883 

confirmed 12144 

842.615  Regulation  at  58  FR  52883 

confirmed 12144 

890  Technical  correction 38101 

890.109  Regulation  at  58  FR  47824 

confirmed 12145 


890.301  Regulation  at  58  FR  47824 

confirmed 12145 

890.304  Regulation  at  58  FR  47825 

confirmed 12145 

890.306  Regulation  at  58  FR  47825 

confirmed 12145 

890.803  Regulation  at  58  FR  52882 

confirmed 12144 

890.805  Regulation  at  58  FR  52882 

confirmed 12144 

890.1006  Added;  interim 24030 

Chapter  II— Merit  Systems  Protec- 
tion Board  (Parts  1200—1299) 

1200.3  Added 39937 

1200.10  (1)  amended:  (m)  revised 

14739 

1201.22  (b)  amended 31109 

1201.23  Example  revised 31109 

1201.27  (b)  amended 31109 

1201.37  (a)(3)  amended 31109 

1201.112  Revised 22125 

1201.115  (b)(1)  and  (2)  revised;  (c) 
redesignated  as  (d);  new  (c) 
added 30863 

1201.116  Redesignated  as  1201.117; 

new  1201.116  added 30864 

1201.117  Redesignated  as  1201.118; 
new  1201.117  redesignated 
from  1201.116 30864 

1201.118  Redesignated  as  1201.119; 
new  1201.118  redesignated 
from  1201. 117 30864 

1201.119  Redesignated  as  1201.120; 
new  1201.119  redesignated 
from  1201.118 30864 

1201.120  Redesignated  from 
1201.119 30864 

1201.154  (a),  (b)(1)  and  (d)  amend- 
ed  31109 

1201  Appendix  11  revised 14739 

Appendix  m  amended 14740 

1209.5  (c)  amended 31110 

Ctiapter  VI— Federal  RetirerDent 
Ttirift  Investment  Board  (Parts 
1600-1699) 

1620.72  (d)  removed;  Interim 1889 

1620.73  Removed;  new  1620.73  re- 
designated from  1620.74;  in- 
terim  1889 

1620.74  Redesignated  as  1620.73; 
new  1620.74  redesignated 
from  1620.75;  interim 1889 
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TITLE  5     Chapter  Vl-Con. 

1620.75  Redesigrnated  as  1620.74; 
new  1620.75  redesigrnated 
from  1620.76;  Interim 1889 

1620.76  Redesigmated  as  1620.75; 
interim 1889 

1620.83  (c)  removed;  interim 1889 

1620.84  Removed;  new  1620.84  re- 
desigrnated from  1620.86;  in- 
terim  1890 

1620.85  Redesigmated  as  1620.84; 
new  1620.85  redesigmated 
from  1620.86;  interim 1890 

1620.86  Redesignated  as  1620.85; 
Interim 1890 

1630.5  (a)  revised 26409 

Chapter  XI— Armed  Forces  Retire- 
ment Home  (Ports  2100-2199) 

2100  Added 30669 

CtKjpter  XIV-Federol  Labor  Relo- 
tlorw  Auttiority,  General  Coun- 
sel of  ttie  Federal  Labor  Rela- 
tions AutlYority  and  Federal 
Service  Impasses  Panel  (Ports 
2400-2499) 

Chapter  XTV  Appendix  A  amend- 
ed  30504 

Ctiopter  )(VI— Office  of  Govern- 
ment Ettiics  (Ports  2600-2699) 

2610.201  (f)  amended 34755 

2634.409  Added  (OMB  numbers) 34756 

2634.601  OMB  numbers 34756 

2634.603  OMB  numbers 34756 

2635.403  (a)  amended 4780 

2635.803  Amended 4780 

2635  Appendix  A  added 4780 

2636  Authority  citation  revised 
34756 

2636.205  OMB  numbers 34756 

2638.203  (b)(6)  revised;  interim 12148 

2638.702  (a)(2)  introductory  text, 
(3)  introductory  text,  (il)  and 

(iii)  revised;  interim 12148 

2638.703  Revised;  interim 12148 

2638.704  (a),  (b)(4).  (c)  and  (d)  re- 
vised; interim 12149 

2641  Authority  citation  revised 

34756 

2641.101  Amended 34756 


Ctiopter    XLVIII— Nuclear     Regu- 
latory Commission  (Port  5801) 

Chapter  XLVIII  Established 17459 

Ctiopter  LXIII— Inter-America 
Foundation  (Port  7301) 

Chapter  LXm  Established 3772 

Proposed  Rules: 

185 24661 

213 4601,24966 

300 8419.  30717.  32042 

316 4601 

317 6593 

351 27509 

410 6593 

412  6593 

532 30533 

575 34393 

591 27314 

630 24560 

772  7909 

831 41716 

842 38376.  41716 

870 31171 

871 31171 

872 31171 

873 31171 

374 31171 

890 24062.  26847.  31171 

1201 18764 

1209 18502 

1320 29738 

1600 41990 

1630 14371 

2400—2499  (Ch.  XIV) 22537 

3201 35480 


TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  ttie  Secretary 
of  Agriculture  (Ports  0—26) 


1.91—1.94  (Subpart  F)  Removed 


.36019 


1.410—1.429  (Subpart  M)  Added 8824 

2.15  Heading  revised;  (b)  removed 

36020 

2.19  (b)(38)  added 18709 

2.21  (b)(1).  (6).  (8).  (10).  (11).  (13). 

(14),  (15),  (19).  (20),  (21),  (24), 

(31),    (36)    and    (39)    revised; 

(b)(40)  through  (43)  added 14084 

2.23  (b)(32)  added 2725 


2.25  (e)(17)  added 21917 

(e)(16)  added 31917 

2.30  (h)  added 36020 

2.35  (a)  amended ssso 

2.60  (a)(45)  added 18709 

2.65  (aXD.  (6).  (9).  (11).  (12).  (14). 
(15).  (16).  (20).  (21).  (22).  (26). 
(32).  (37)  and  (40)  revised;  sec- 
ond (a)(42)  redesigmated  as 
(a)(43);    (a)(44)    through    (17) 

added, 14084 

2.71  (a)(33)  added 2725 

2.92  Removed 36O21 

2.106  (a)(65)  through  (69)  added 

38021 

7.15  (b)(ll)  revised 15827 

16  Authority  citation  revised 3981 

16.4  Revised 398I 

16.5  Revised ; 3931 

25  Added:  interim 2689 

Ct>apter  I— Agricultural  Marketing 
Service  (Standards,  Inspections. 
Mortteting  Practices),  Deport- 
nr>ent  of  Agriculture  (Parts 
27-209) 

28.909  (b)  revised 26410 

28.911  (a)  amended 26410 

29.8001  Table  amended 27215 

51  Authority  citation  revised 31504 

51.38  Re  vised 31504 

52  Authority  citation  revised 41378 

52.42  Revised 41373 

52.47  Added 41373 

52.50  Amended 41378 

52.51  (c)(1).  (2).  (d)(1)  and  (2)  re- 
vised  41378 

54.27  Regulation  at  58  FR  64670 
eft.  date  corrected  to  12-9-93 

1890 

Regulation  at  68  FR  64670  con- 
firmed  13643 

58  Authority  citation  revised 5934 

58.43  Revised 5934 

58.45  Revised 5934 

58.101  (c)  amended;  Interim 24321 

58.126   (e)(6)(ii)   redesignated   as 

(e)(5)(iii);        new        (e)(5)(ii) 

added;  interim 24321 

68.305  (f)  revised 1264 

58.323  Removed 1264 

58.346  Revised 1264 

58.2426—58.2436       (Subpart       O) 

Added i264 

61.26  Removed 26411 


61.27  Revised 26411 

61.28  Removed 26411 

61.29  Removed 26411 

61.43  Undesignated  center  head- 
ing and  text  removed 26411 

68  Determination 26585 

80  Regulation  at  58  FR  29098  con- 
firmed  25786 

91.5  (aXlXii).  (2Ki)  and  (lil)  re- 
vised; (aK3)  and  (b)  amended; 
interim 24321 

91.37  (a)  Introductory  text 
amended;  Tables  1  through  5 
revised;  interim 24321 

93.3  (a)  amended;  interim 24324 

93.102  (a)(1)  and  (2)  revised;  in- 
terim  24324 

94.3  (3)  amended;  interim 24325 

95.2  Amended;  interim 24325 

98.3  (b)(3)  revised;  interim 24325 

100.32  (a)  suspended;  eff.  7-1-94  to 

8-31-94 

110  Regulation  at  68   FR   42448 

corrected 15313 

201.104  (a)  revised 655 

Ctiapter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parts  210—299) 

210  Authority  ciUtion  revised 1894 

210.11  (a)(2)  amended 23614 

210.18  Regulation  at  58  FR  38584 
confirmed;  (c)  introductory 
text  and  (l)(l)(iii)  amended; 
(l)(l)(iv)  removed;  (IKlKv)  re- 
designated as  (l)(l)(iv) 1894 

210.19  Regulation  at  68  FR  38586 
confirmed;  (c)(2)(ii)  and  (d) 
amended 1394 

210.30  Regulation  at  58  FR  38586 

confirmed 1394 

216  Authority  citation  revised 1894 

215.2  Regulation  at  68  FR  38586 

confirmed 1894 

216.11  Regulation  at  68  FR  38686 
confirmed 1894 

215.13  Regulation  at  58  FR  38686 

confirmed;  (e)  amended 1894 

220  Authority  citation  revised 1894 

220.2  Regulation  at  58  FR  38687 

confirmed 1394 

(i-1)  amended 23614 

220.12  (b)(1)  amended 23614 

220.13  Regulation  at  58  FR  38587 
confirmed 1894 
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TITLE  7     Chapter  ll-Con. 

220.15  Regulation  at  58  FR  38587 

confirmed;  (f)  amended 1894 

246  Nomenclature  change 11498 

246.2  Amended 11498 

246.3  (b)  amended;  (c)  and  (e)(4) 
redesignated  as  (c)(1)  and 
(e)(5);  new  (c)(1)  revised; 
(c)(2)  and  new  (e)(4)  added 11499 

246.4  (a)(2).  (7).  (10).  (ll)(i).  (13) 
and  (19)  amended;  (a)(8)  and 
(9)   revised;    (a)(20)    through 

(23)  added 11499 

246.6  (b)(1)  revised;  (f)  added 11500 

246.7  (b)  through  (n)  redesignated 
as  (c)  through  (o)  and 
amended;  new  (b)  and  new 
(j)(9)  added;  new  (d),  (h)(1)  in- 
troductory text  and  (11)  re- 
vised  11500 

246.9  (g)  amended 11503 

246.11  (c)(2)  amended;  (c)(3),  (5), 
(6)  and  (e)(4)  revised;  (c)(8) 
added 11503 

246.12  (o).  (r)(2)(ll)  and  (ill) 
amended;  (r)(8)  revised 11503 

246.14  (c)  heading,  introductory 
text  and  (1)  revised;  (c)(10) 
added i 11503 

246.16  (a)  thr/)ugh  (1)  revised;  (j) 
and  (k)  removed;  (1)  through 
(q)  pi^esignated  as  (j) 
through  (o);  new  (k)(2)(ll) 
andflii)  amended 11504 

246.19  (b)(3)  revised :11508 

246.24  (k)  revised 11508 

246.25  (!b)(2)  amended 11508 

246.27  f  (a)  through  (d)  and  (D  re- 
vised..  "508 

248  AddedHnterlm 11517 

248.4  0MB  number  pending 11519 

248.9  OMB  number  pending 11521 

248.10  OMB  number  pending 11521 

248.11  OMB  dumber  pending 11524 

248.14  OMB  number  pending 11524 

248.17  OMB  number  pending 11527 

248.18  OMB  number  pending 11527 

250  Authority  citation  revised 16972 

250.3  Amended 16972 

250.41  (a)(1)  amended 16972 

260.52  Added 16973 

251  Heading  revised 16974 

251.2  (c)  amended 16974 

251.3  (d)  revised;  (f)  removed;  (g) 
redesignated  as  (f) 16974 

251.4  (d)(3)  revised;  (h).  (1)  and  (J) 
redesigrnated  as  (j),  (k)  and 


AUGUST  1994 
CHANGES  JANUARY  3.  1994  THROUGH  AUGUST  31,  1994 


21 


(1);  (c)(3).  new  (h)  and  (i) 
added;  (d)  and  new  (1)  amend- 
ed  16974 

251.6  (a)(4)  revised 16974 

251.7  (a)  revised 16974 

251.8  Heading  and  (d)  revised 16974 

251.9  (a)  and  (c)  revised 16975 

251.10  (a)(2)  and  (d)(1)  amended; 
(e)(2)  revised;  (e)(7).  (g).  and 

(h)  added 16975 

253.2  (c)  revised;  Interim 1449 

253.6  (b)(1)  amended;  interim 1449 

254.2  (d)  revised;  interim 1449 

271.1  (b)  amended 29713 

271.2  Amended 5698,  27434 

Regulation  at  54  FR  24527  con- 
firmed and  amended 16095 

RegTilation  at  59  FR  5698  eff. 
date  corrected  in  part  to  2-1- 
92 22723 

271.6  (b)(l)(ii),  (ill),  (vl)  and  (vli) 
amended 29713 

271.7  (d)(l)(ii)  amended 29713 

271.8  Regulation  at  54  FR  24527 
confirmed 16095 

272.1  (g)(7)(vlii).  (10).  (17)(i)(B). 
(36).  (84X1)  and  (90)  amended; 
(g)(74)(l).  (2)  introductory 
text,  (1)  and  (11)  redesignated 
as  (g)(74Xl).  (li)  Introductory 

text.  (A)  and  (B) 29713 

(g)(130)  added 2731 

(gX131)  added 5699 

Regulation  at  54  FR  24527  con- 
firmed; (gX132)  added 16095 

(gX133)  added „..16978 

Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 

92 22723 

(gX134)  added;  Interim 30866 

(gX135)  added 34561 

(gX121Xii)  revised;  (gX121Xlii) 

amended;  (gX137)  added 44307 

(gX136)  added 44310 

272.2  Regulation  at  54  FR  24527 

confirmed 16096 

(aX2)  amended 29713 

272.4  Regulation  at  54  FR  24527 
confirmed 16096 

272.5  Regulation  at  54  PR  24527 
confirmed 16096 

272.6  (c)(3)  amended 29713 

272.8  (i)  heading  and  introduc- 
tory text  amended 29713 

272.10  (a)(2Xiii)  amended 29713 

273.1  (eXDdil)  amended 5699 


Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 
92 22723 

(cX3Xi).      (11)      and      (eXlXI) 

amended .-...29713 

273.2  Regulation  at  54  FR  24528 
confirmed;       (bX3).       (cX5), 
(f)(8)(i)(A)  and  (11)  amended 
16096 

(OdXxl)  added;  (jX2)  heading 
and  (4X1)  revised;  (JX4XivXA) 
amended 44308 

273.7  (0X7)      revised;      (o)(8Xl) 
amended;  (pX4)  added 16978 

273.8  Regulation  at  54  FR  24529 
confirmed 16096 

(i)(2)(l)  amended 29713 

(eX12)  revised 44306 

273.9  (c)(17)  added 5699 

Regulation  at  54  FR  24529  con- 
firmed  16096 

(c)(ll)  Introductory  text 
amended;  Interim 30866 

(dX5Xi).  (6X1XA)  and  (II) 
amended;  (dX5Xll)  heading 
revised 44308 

(CXIXIIXD)  revised 44310 

273.10  Regulation  at  54  FR  24529 
confirmed 16096 

(dXDd)  amended;  interim 30666 

373.11  (f)  heading  revised;  (fXD 

and  (3)  amended 5689 

Regxilation  at  54  FR  24530  con- 
firmed  16096 

Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 

92 22723 

(bXlXiiXA)  and  (B)  amended 
29713 

273.12  Regulation  at  54  FR  24530 
confirmed 16096 

273.13  (bX14)  added 2731 

Regiilation  at  54  FR  24530  con- 
firmed  16096 

273.15  (r)(2)  amended 29713 

273.17  (1)  removed 29713 

273.18  (dX3Xiv)  through  (vlll), 
(4X11).  (lii)  and  (h)  through 
tl)  redesignated  as  (d)(3)(vl) 
through  (X).  (4X111).  (Iv)  and 
(i)  through  (m);  (dX3)  intro- 
ductory text  and  new 
(dX4Xiv)  amended;  (d)(3Xlii), 
new  (iv),  new  (v).  new  (4X11) 
and    new    (h)    added;    (dX4) 


heading.  (1)  and  new  (IXD  re- 
vised   2731 

(dX2)  amended 29713 

273.20  (a),  (b)  and  (c)  amended 29713 

273.21  Regulation  at  54  FR  24530 
confirmed 16096 

(aX4).  (b).  (OdXlllXD)  and 
(j)(3)(lll)  revised;  (0(2X1) 
through  (iv).  (i)  and  (r)(2Xl) 
and  (8)  amended 44308 

273.22  (fX6XlllXA)  amended 29713 

275.8  (a)  amended 29713 

275.9  (cXD  amended 29713 

275.23  (e)(5Xlii)  revised 34561 

276.2  (e)(3)  revised 2733 

276.3  (bX3)  amended 29713 

276.7  (h)(4)  amended 29714 

277.4  (bXl)   revised;    (bXll)   and 

(12)  added 2733 

Regulation  at  54  FR  24531  con- 
firmed; (f)  amended .....16096 

277.16  (cXlXil)  and  (lii)  revised; 

(cXDdv)  added 2733 

277.18  (b),  (cXD  Introductory 
text.  (II).  (dXlXIi).  (g)  head- 
ing. (1),  (2)  Introductory 
text.  (II),  (3),  (5)  Introductory 
text.  (6).  (7).  (8)  Introductory 
text,  (iv)  and  (pX5)  amended 
2733 

277  Appendix  A  amended 2733 

Regulation  at  54  FR  24531  con- 
firmed  16096 

278.1  (jXD  and  (kXlXil)  amended 
29714 

278.2  (g)  amended 29714 

278.5  (e)  amended 29714 

278.6  (j)  introductory  text 
amended 27434 

278.9  (j)  added 27434 

279.1  Amended 29714 

279.2  Heading,  (a)  and  (b)  amend- 
ed  29714 

279.3  (a)  and  (b)  amended 29714 

279.7  (b),  (c)  and  (d)  amended 29714 

279.8  Heading,  (a)  Introductory 
text.  (1)  and  (b)  through  (g) 
amended 29714 

279.9  (a)  and  (b)  amended 29714 

279.10  (a)  amended 29714 

283  Added 34561 
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TITLE  7 

Chapter  III— Animal  and  Plant 
Heaitt)  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300  Authority  citation  revised 9614, 

40796.  42154,  43710 
300.1  (a)  revised.... 9614,  40796.  42154,  43710 
Regxilation  at  59  FR  9614  with- 
drawn   18943 

301  Technical  correction 11659 

301.38-2  (b)  amended 9066 

Regrulation  at  59  FR  9066  eff. 
date  confirmed;  (b)  corrected 

17917 

301.5(>^  (c)  amended;  (d)  added; 

interim 39939 

301.52  (a)  amended;  interim 44608 

301.52-2a  Amended;   heading  re- 
vised  25788 

Amended;  interim 27966,  44608 

301.64-10  (e)  added 43714 

301.75-4  (a)  and  (d)(1)  revised 25288 

301.78-2  (a)  amended;  interim 25791 

301.78-3  (c)  amended;  interim 2282, 

7896,  11179.  35612,  40208 
301.78-10  (c)  amended;  0MB  num- 
ber; interim 25791 

301.80-2a   Regrulation    at   58    FR 

51980  confirmed 12795 

301.81-3  (e)  amended;  interim 3314. 

22492 

(e)  corrected 6531 

Regrulations  at  59  FR  3314  and 

22492  confirmed 41219 

301.83  (b)  amended 13183 

301.93-3  319.28  (a),  (b)  introduc- 
tory text  and  (6)  amended 13183 

319.37—319.37-14  (Subpart)  Au- 
thority citation  removed 21622 

319.37-2  (a)  table  amended 9918 

(a)  table  corrected 35564 

(a)  table  amended;  interim 44610 

319.37-5  (h)  revised;  (n)  added;  in- 
terim  44610 

319.37-14  (b)  amended 21622 

319.56-2  (h)  amended 9382 

319.56-2CC  Added 42154 

319.56-2d  (a)  revised;  (b)(1) 
amended;  (b)(5)(i)  heading, 
(ii)  heading,  (iii)  heading  and 

(iv)  added 40796 

319.56-2dd  Added 43712 

319.56-2t  Table  amended 43711.  43712 

319.56-2U  Removed 40796 

319.56-2V  (b)  amended ..40796 


319.56-2X  (a)  table  and  (b)  amend- 
ed  40796 

(a)  table  amended 43712 

321  Authority  citation  revised 9918 

321.2  Amended 9918 

321.8  Heading  revised 9918 

321.9  Revised 9918 

322  Authority  citation  revised 656 

322.1  Footnote  1  revised 656 

354.2  Table  amended  ....21623.  27435.  35613 
(c)  revised;  interim 37930 

Ctiapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400-499) 

406.7  Amended 35614.  39414 

457  Heading  revised 9391 

457.8  Amended 42751 

457.101  Added 9391 

457.102  Added 9397 

457.103  Added 9397 

457.110  Added;  interim 9615 

Policy  statement 42487 

Ctiapter  VI— Soil  Conservation 
Service.  Department  of  Agri- 
culture (Parts  600-699) 

658  Authority  citation  revised 31117 

658.2  (a)  and  (c)  revised 31117 

658.3  (c)  and  (d)  revised 31117 

658.4  (a)  and   (c)(2)  revised;   (g) 

and  (h)  added 31118 

658.7  (b)  redesignated  as  (c);  new 

(b)  and  (d)  added 31118 

Ctiapter  VII— Agricultural  Sta- 
bilization and  Conservation 
Service  (Agricultural  Adjust- 
ment), Department  of  Agri- 
culture (Parts  700-799) 

703  Authority  citation  revised 3773 

703.1  Revised;  interim 3773 

703.2  (f)(1)  and  (2)  amended;  in- 
terim  3774 

703.3  (b)  amended;  interim 3774 

703.5  Revised;  interim 3774 

703.7  (a)(l)(i).  (2)(i),  (ii)  and  (iii) 
revised;  interim 3774 

703.8  (a)  amended;  interim 3774 

703.9  (b)  revised;  interim 3774 

703.10  Revised;  interim 3774 

703.11  Heading,  (b)(1),  (2),  (c)  and 

(d)  revised;  interim 3775 
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703.12  (a)  introductory  text, 
(l)(iv).  (v).  (3).  (14).  (17)  and 
(18)  revised;  (a)(lKvi)  and  (19) 
added;  interim 3775 

703.13  (c)(4)  removed;  (cK5)  redes- 
ignated as  (c)(4);  (c)(1)  and 
new  (4)  revised;  (e)  added;  in- 
terim  3775 

703.15  (a),  (b)(2)  and  (d)  revised; 

interim 3775 

703.17  (c)  revised;  interim 3775 

703.25  (c)  added;  interim 3775 

723  Authority  citation  revised 28210 

723.111  Existing  text  designated 

as  (a);  (b)  added 6866 

723.112  Existing  text  designated 

as  (a);  (b)  added 22725 

723.113  Existing  text  designated 

as  (a);  (b)  added 27220 

723.114  Existing  text  designated 

as  (a);  (b)  added 27220 

723.115  Existing  text  designated 

as  (a);  (b)  added 27220 

723.116  Existing  text  designated 

as  (a);  (b)  added 27220 

723.117  Existing  text  designated 

as  (a);  (b)  added 27220 

723.118  Existing  text  designated 

as  (a);  (b)  added 27220 

723.501—723.508        (Subpart        E) 

Added 28210 

729.214  (d)  added 9O68 

735  Authority  citation  revised 15038 

735.2  (bb)  through  (ii)  added 15038 

735.16  (h)  added 15038 

735.100—735.105  Undesignated 

center  heading  added 15038 

735.100  Added 15038 

735.101  Added 15038 

735.102  Added 15039 

735.103  Added 15039 

735.104  Added 15039 

735.105  Added 15039 

792  Added 15929 

Ctiapter  Vlll-Federal  (5rain  In- 
spection Service,  Department 
of  Agriculture  (Parts  800—699) 

800.71  Regulation  at  58  FR  49422 

confirmed 13866 

801.7  Revised 31506 

810.109  (b)  amended 10673 

810.1604  Revised 10573 

810.1605  Existing  text  designated 

as  (a);  (b)  added 10573 


Cttopter  IX-Agricultural  Market- 
ing Service  (Martceting  Agree- 
ments and  Orders:  Fruits.  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900-999) 

905  Budget  of  expenses "..41379 

905.140  Regulation  at  58  FR  65539 

confirmed 10052 

905.146  Revised;  interim 26928 

Regulation  at  59  FR  2G928  con- 
firmed  44020 

905.147  (a)   and  (c)  revised;   In- 
terim  26929 

Regulation  at  59  FR  26929  con- 
firmed  44020 

905.148  (a)  revised;  (b)  amended; 
interim 26929 

Regulation  at  59  FR  26929  con- 
firmed  44020 

905.306  Regulation  at  58  FR  59932 

confirmed 12524 

906  Budget  of  expenses 1267.  39415 

906.365  Regulation  at  58  FR  54926 

confirmed 1450 

Regulation  at  58  FR  54201  con- 
firmed  1452 

907  Budget  of  expenses 4245 

Removed 44022 

907.58  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.71  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.112  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.131  Regulation  at  58  FR  53114 

confirmed 242 

907.141  Regulation  at  58  FR  53114 

confirmed 242 

Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908  Budget  of  expenses 4245 

Removed 44022 

908.58  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.71  Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.112  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 
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TITLE  7     Chapter  IX-Con. 

908.131  Regulation  at  58  FR  53114 

confirmed 242 

908.141  Regrulation  at  58  FR  53114 

confirmed 242 

Suspended:  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

910  Removed 44022 

910.180  Regulation  at  58  FR  52402 

confirmed 1270 

911  Budget  of  expenses 5074.  18945 

911.53  Suspended;  interim;  eff.  »- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.54  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.55  Suspended;  interim;  eff.  J- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.56  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.57  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29636 

911.58  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.59  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.111   Suspended;   interim;  eff. 

3-22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

915  Budget  of  expenses 5074,  18945 

915.306  (a)(7)  revised;  interim 15315 

Regulation  at  59  FR  15315  con- 
firmed  33418 

915.332  Revised 30869 

916  Budget  of  expenses 33898 

916.350  (a)  introductory  text  and 

(4)(iv)  revised;  interim 15838 

(a)(1)  revised;  interim 31120 

916.356  Revised;  interim 15838 

917  Authority  citation  revised 10055 

Budget  of  expenses 33898 

917.4  Suspended  in  part 10055 


917.15  Suspended  in  part 10055 

917.18  (a)  suspended  in  part 10055 

917.20  Suspended  in  part 10055 

917.21  Suspended 10055 

917.24  (a)  and  (c)  suspended  in 

part 10055 

917.25  Suspended  in  part 10055 

917.26  Suspended  in  part 10056 

917.28  Suspended  in  part 10056 

917.29  (b)  suspended  in  part 10056 

917.34  (It)  suspended  in  part 10056 

917.36  (a)  suspended  in  part 10056 

917.100  Suspended  in  part 10056 

917.121  Suspended 10056 

917.143  (b)  introductory  text  and 

(1)  through  (4)  suspended  in 

part 10056 

917.149  Suspended 10056 

917.176  Suspended 10056 

917.179  Suspended  in  part 10056 

917.442  (a)  introductory  text  and 

(4)(iv)  revised;  interim 16840 

(aXD  revised;  interim 31120 

917.459  Revised:  interim 15841 

917.461  Suspended 10056 

920  Budget  of  expenses 41381 

922  Budget  of  expenses 39417 

922.306  Revised:  interim 30673 

923  Budget  of  expenses 39417 

923.322  Introductory  text  re- 
moved: (b)  through  (e)  redes- 
ignated as   (d)   through   (g); 

(a),  new  (d)(2)  and  new  (f)  re- 
vised; new  (b)  and  (c)  added 
31920 

924  Budget  of  expenses 39417 

925  Budget  of  expenses 3317,  15612 

926  Budget  of  expenses 30873,  44023 

927  Budget  of  expenses 12526,  44024 

928  Budget  of  expenses 1268,  33900 

928.160  Suspended;  interim 38104 

928.152  Suspended;  interim 38104 

928.160  (a)(1)  amended;  interim 

38104 

928.313  Suspended;  interim 38104 

929  Budget  of  expenses 44026 

929.107  Revised;  interim 36023 

929.108  Removed;  interim 36023 

929.110  Revised:  interim 36023 

929.148  Removed;  interim 36023 

929.150  Heading  and  (a)  revised; 

interim 36023 

929.153  Removed;  interim 36023 

931  Budget  of  expenses 44312 

932  Budget  of  expenses 12627,  30875 
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932.152  (a),  (b).  (f)(2).  (3),  and 
(g)(1)  Table  n  revised;  in- 
terim  38106 

932.153  Regiilation  at  58  FR  48594 
confirmed 1273 

944  Comment  period  reopened 11529 

944.31  Revised 30871 

944.106  Regulation  at  58  FR  59934 

confirmed 12524 

944.312  (h)  corrected 4246 

Revised 25792 

944.401  Regulation  at  58  FR  48596 

confirmed 1273 

(b)(7)  through  (11)  revised;  in- 
terim  38106 

945  Budget  of  expenses 41382 

946  Budget  of  expenses 15041,  27222 

947  Budget  of  expenses 33901 

948  Budget  of  expenses 27225,  38108 

953  Budget  of  expenses 27223,  38108 

955  Authority  citation  revised 1896 

Budget  of  expenses 12528 

955.101  Added;  interim 1896 

Regulation  at  59  FR  1896  con- 
firmed  13868 

955.142  Added 18946 

968  Budget  of  expenses 24632,  41639 

959  Authority  citation  revised 1453 

Budget  of  expenses 1453, 12150.  41383 

969.322  (d)(2)  and  (3)  revised;  In- 
terim   13431 

Introductory  text  revised 17267 

Regulation  at  59  FR  13431  con- 
firmed  26736 

966  Authority  citation  revised 1465 

Budget  of  expenses 1455 

967  Limitation  of  handling 38110 

Budget  of  expenses 41638 

967.228  Regulation  at  58  FR  62033 

confirmed 6868 

979  Budget  of  expenses 4247,  15042 

979.304  (c)(2)  and  (3)  revised;  In- 
terim  13432 

Regulation  at  59  FR  13432  con- 
firmed  26736 

980  Comment  period  reopened 11529 

981  Authority  citation  revised 13434 

Budget  of  expenses 35848 

981.408  Revised:  Interim 39419 

981.441  Comment  period  reopened 
4247 

Revised 35233 

981.442  (a)(4)  and  (5)  amended 13434 

982  Marlceting  percentages 9071,  44028 

Budget  of  expenses 24633,  41640 

984  Authority  citation  revised 1455 


Budget  of  expenses 1455 

986  Marketing  percentages 12152, 

21919,  41222,  44030 
Budget  of  expenses 18949,  41221 

987  Budget  of  expenses 41385 

989  Marlteting  percentages 12530 

Budget  of  expenses 12154 

989.126  (b)  introductory  text  and 

(2)  revised;  Interim 27226 

Regulation  at  56  FR  27226  con- 
firmed  .....38111 

989.160  (b)  revised 44031 

989.246  Regulation  at  59  FR  12530 

confirmed 27228 

993  Budget  of  expenses 41386 

993.128  (a)  revised;  interim 8518 

Regulation  at  59  FR  8518  con- 
firmed  25794 

993.150  Corrected 10228 

993.601  (a)  revised 38113 

997.20  (e)  amended;  Interim 44612 

997.30  (c)(5)(i)  and  (II)  revised:  in- 
terim  .'44612 

997.51  Undesignated  center  head- 
ing and  section  added;  in- 
terim  39421 

997.100  Undesignated  center 
heading  and  section  added; 
interim 39421 

998  Budget  of  expenses 24635,  39423 

998.100    Heading    revised;    (e)(2) 

amended;  interim 36354 

998.200  Heading  revised;  Interim 

36354 

998.300  Heading  revised;  interim 

36354 

999  Comment  period  reopened 11529 

999.200  Exhibit  A  amended 38113 

Revised;  Interim 26928 

Chapter  X— Agricultural  Market- 
lr>g  Service  (Marketing  Agree- 
rnents  and  Orders;  Milk),  De- 
partment of  Agriculture  (Parts 
10(X)-1199) 

1001  Clarlflcatlon 42422 

1001.62  (c)  and  (d)  removed 16512 

1002  Clarification 42422 

1002.61  (d)  and  (e)  removed 16512 

1004  Clarification 42422 

1006  Clarification 42422 

1005.7  (d)(3)  suspended  in  part  3- 

1-94  through  2-28-95 15318 

1006  Clarification 42422 

1007  Clarification 42422 
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TITLE  7     Chapter  X-Con. 

1007.7  (e)(3)  suspended  in  part 
and  (e)(4)  suspended  3-1-94 
through  2-28-95 15318 

1007.61  (a)  in  part  and  (b)  sus- 
pended; eff.  7-1-94  to  8-31-94 
6869 

1011  Clarification 42422 

1011.7    (b)   amended:    eff.    3-1-94 

through  7-31-94 13644 

(d)(3)  suspended  in  part  a-1-94 
through  2-28-95 15318 

1012  Clarification 42422 

1013  Clarification 42422 

1030  Clarification 42422 

1030.7     (b)     introductory     text 

amended 44033 

1032  Clarification 42422 

1033  Clarification 42422 

1033.60  (m)  redesignated  as  (n); 

new  (m)  added 24031 

1036  Clariflcation 42422 

1036.60  (m)  redesignated  as  (n): 

new  (m)  added 24031 

1040  Clarification 42422 

1040.5  Amended 33418 

1040.7  Introductory  text  and  (a) 

revised;  (b)  introductory  text 

amended 33418 

1044  Clarification 42422 

1046  Clariflcation .42422 

1046.2  Suspended  in  part  3-1-94 

through  2-28-95 15318 

1049  Clarification 42422 

1049.60  (1)  redesignated  as  (m); 

new  (1)  added 24031 

1050  Clarification 42422 

1064  Clariflcation 42422 

1065  Clarification 42422 

1068  Clarification 42422 

1075  Clarification 42422 

1076  Clariflcation 42422 

1079  Clarification 42422 

1093  Clarification 42422 

1094  Clarification 42422 

1094.7  (c)  suspended  in  part;  eff. 

3-3-94  through  12-31-94 10057 

1096  Clariflcation 42422 

1098  Removed 13645 

1099  Clarification 42422 

1106  Authority  citation  revised 

11182 

Clarification 42422 

1106.3  Suspended  in  part 1274 

1106.6  Suspended  in  part;  eff.  2-1- 

94  through  8-31-96 11182 
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1106.7  (b)(1)  suspended  in  part; 

eff.  2-1-94  through  8-31-96 11182 

1106.13  (d)(1)  suspended;  eff.  2-1- 

94  through  8-31-96 11182 

1108  Clariflcation 42422 

1124  Authority  citation  revised 

15319 

Clarification 42422 

1124.7      (b)      introductory      text 

amended 15319 

1124.9  (c)  amended 15319 

1124.10  (c)(2)  revised 15319 

1124.19  Revised 15319 

1124.30  (a)(lXi),  (ii).  (c)(1).  (2)  and 

(3)  revised 15319 

1124.31  (a)(1),    (b)    introductory 

text  and  (1)  revised 15320 

1124.32  Revised 15320 

1124.41  (c)  amended 15320 

1124.50—1124.54  Undesignated 

center  heading  revised 15320 

1124.50  Revised 15320 

1124.51  Revised 15320 

1124.51a  Removed 15321 

1124.53  Revised 15321 

1124.60—1124.62  Undesignated 

center  heading  revised 15321 

1124.60  Revised 15321 

1124.61  Revised 15322 

1124.62  Redesignated  as   1124.63; 

new  1124.62  added 15322 

1124.63  Redesignated  from  1124.62 

and  revised 15322 

1124.70  Revised 15322 

1124.71  Revised 15322 

1124.72  Revised 15323 

1124.73  Revised 15322 

1124.74  Removed;  new  1124.74  re- 
designated from  1124.75;  (c) 
revised 15323 

1124.75  Redesignated  as  1124.74 15323 

Redesignated      from      1124.76; 

(a)(l)(i).    (a)(2)(l)   and    (b)(4) 
amended 15324 

1124.76  Redesignated  as  1124.75; 
new  1124.76  redesignated 
from  1124.77 15324 

1124.77  Redesignated  as  1124.76; 
new  1124.77  redesignated 
from  1124.78;  (a)  introductory 

text  amended 15324 

1124.78  Redesignated  as  1124.77 15324 

1124.85  (b)  and  (c)(2)  amended 15324 

1126  Clarification 42422 

1126.12  (b)(5)  suspended 26737 

1131  Clariflcation 42422 


1134  Clarification 42422 

1135  Authority  citation  revised 
15324 

Clariflcation 42422 

1135.9  (c)  amended 15324 

1135.19  Revised 15324 

1135.30  Introductory  text,  (a)  and 
(c)  revised;  (b)  and  (d)  redes- 
ignated as  (d)  and  (e);  new 

(b)  added 15324 

1135.31  (a)  introductory  text 
amended;  (a)(4)  revised 15324 

1135.41  (b)(3)  amended;  (c)  revised 

15324 

1135.50—1135.62         Undesignated 

center  heading  revised 15325 

1135.50  Heading  and  (a)  revised; 
(b)  introductory  text.  (1)  and 
(2)  amended;  (e),  (f)  and  (g) 
added 15325 

1135.51  Revised 15325 

1135.51a  Removed 15325 

1135.53  Revised 15325 

1135.60—1135.62         Undesignated 

center  heading  added 15325 

1135.60  Revised 16326 

1135.61  Revised 15326 

1135.62  Redesignated  as  1135.63 15326 

Added 15327 

1135.63  Redesignated  from  1135.62 

and  revised 15326 

1136.70  Revised 15327 

1135.71  Revised 16327 

1135.72  Revised 15327 

1136.73  (b),  (d)  and  (e)(2)  through 

(6)  re  vised 15327 

1136.74  Removed;  new  1135.74  re- 
designated from  1135.76; 
(a)(4),  (b)(l)(l),  (II)  and  (III) 
Introductory  text  amended; 
(b)(l)(iil)(a).  (6)  and  (c)  redes- 
ignated as  (b)(l)(IliKA).  (B) 
and(C) 16327 

1135.75  Redesignated  from  1135.77 
15327 

1135.76  Redesignated  as  1136.74; 
new  1135.76  redesignated 
from  1135.78  and  amended 15327 

1135.77  Redesignated  as  1135.75 15327 

1135.78  Redesignated  as  1135.76 15327 

1136.85  (b)  and  (c)  amended 16327 

1137  Clarification 42422 

1138  Clarification 42422 

1139  Clarification 42422 

1150.131  (a)(4)  and  (8)  revised 13435 


Chopfer  XI— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities),  Department 
of  Agriculture  (Parts 

1200-1299) 

1205.510  (b)(3)  revised;  Interim 33902 

Regulation  at  59  FR  33902  con- 

flrmed 44084 

1207.501  Revised;  interim 44036 

1207.507  (a)  amended;  Interim 44036 

1207.510  (b)(3)  table  revised;  In- 
terim  44036 

1210.200  Revised 44614 

1210.201  (a),  (g)  and  (h)  Introduc- 
tory text  amended;   (j)  and 

(k)  added 44614 

1210.202  Revised 44614 

1210.208  (b).  (d)(1),  (2)  and  (3)  re- 
vised; (d)(4)  added 44615 

1210.204  Heading,  (a)(1).  (d)  and 
(e)  revised;  (b)  removed;  (c) 
redesignated  as  (b);  new  (b) 

amended;  new  (c)  added 44615 

1210.401  (b)  amended 18948 

1210.501  Added 18948 

1211  Authority  citation  revised 

21898 
1211.30^1211.39         Undesignated 

center  heading  removed 11898 

1211.30  Removed 11898 

1211.31  Removed 11898 

1211.32  Removed .....11898 

1211.33  Removed 11898 

1211.34  Removed 11898 

1211.35  Removed 11898 

1211.36  Removed 11898 

1211.37  Removed 11898 

1211.38  Removed 11898 

1211.39  Removed 11898 

1211.40—1211.42         Undesignated 

center  heading  removed 11898 

1211.40  Removed 11898 

1211.41  Removed 11898 

1211.42  Removed 11898 

1211.51  Removed 11898 

1211.54  Removed 11898 

1211.56  Removed 11898 

1211.72  Removed .11898 

1211.77  Removed 11898 

1220  Referendum  results 15327 

1240  Authority  citation  revised 

22493 

Technical  correction 24217 
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TITLE  7     Chapter  XI— Con. 

1240.50  (a)  amended;  interim 22493 

1240.114  (b)  amended;  interim 22493 

1250.336  (c)  revised 38876 

1250.348    (a)    introductory    text 

amended 38876 

1250.510  Revised 12155 

Chapter  XlV-Commodlty  Credit 
Corporation,  Departrnent  o(  Ag- 
riculture (Parts  1400-1499) 

1413.54  (a)(5Xii)  and  (ili)  revised; 

(aK5Kl'v)  and  (d)(4)  added 22495 

(a)(3)(ii)     and     (iii)     revised; 
(aX3Xiv)  and  (dX4Xiii)  added 

22496 

(aX4XIii)  revised;  (aX4)(iv)  and 

(d)(4Xv)  added 25795 

(aXlXiii).  (2KU1XB).  (C)  and  (e) 
revised;      (aXlXlv),      (2Xlv). 

(dX4Xl)  and  (ii)  added 39251 

1413.104  (aXSXii).  (ill)  and  (b)  re- 
vised; (a)(8Xlv)  added 22495 

1413.110  (b)  revised;  interim 10574 

1421.1  (a)  revised;  interim 34347 

1421.3  Revised;  interim 34348 

1421.4  (b)  and  (f)  revised;  interim 
34348 

1421.5  (bXD,  (4)(iv)  and  (dX2)  re- 
vised; interim 34348 

1421.7  (cX7Xill)  and  (iv)  added 26795 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c);  new 
(cXD  revised;  new  (c)(3)  re- 
desigrnated  as  (cX4);  new 
(c)(3)  added;  interim 34348 

(bXlXiv).  (2)(iv),  (3Xiv).  (4Xiv). 
(5Xiv),  (6Xiv),  (9Xiv)  and 
(10)(iv)  added 39251 

1421.8  (b)(2)  revised;  interim 34348 

1421.9  (f)(2Xiv)(E).  (F)  and 
(xlv)(B)(5)(u)  revised; 
(f)(2)(iv)(G)  removed;  interim 
34348 

1421.11  (a)  revised;  interim 34349 

1421.14  Removed;  interim 34349 

1421.16  (a)(1)  introductory  text, 
(IXi).  (2).  (3).  (bXD.  (2),  (c). 
(d)  introductory  text.  (2).  (e), 
(kXlXiiXC),  (D).  (IXlXli)  and 
(iii)  revised;  (kXlXli)(E), 
(IXlXiv)  and  (q)  added;  in- 
terim  34349 

1421.17  (a),  (cKD,  (3)  and  (e)  re- 
vised; interim 34349 
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1421.18  (bX12Xiv)(B),  (13XlvXD) 
introductory  text,  (5)  and 
(15XiiXG)  revised;  irterim 34350 

1421.19  (b)  revised;  interim 34350 

1421.20  (a)(2)  revised;  (e)  added; 
interim 34350 

1421.22  (cX3)(l)(A)  and  (4)  revised; 
(e)  through  (i)  added;  interim 
34350 

1421.29  (b)(3),  (c)  and  (gr)  revised; 
(h)  removed;  (i)  redesignated 
as  (h);  interim 34351 

1421.202  Revised;  interim 34361 

1421.205  (a)  introductory  text,  (2) 

and  (b)  revised;  interim 34351 

1421.206  (b)  revised;  interim 34361 

1421.207  (bXD,  (2X1)  and  (ill)  re- 
vised; interim 34361 

1421.208  Revised;  interim 34352 

1421.210  (a),  (b)(2),  (4)  introduc- 
tory text,  (ii).  (5Xi).  (U).  (iv), 
(c)(1)  introductory  text  and 
(2)  through  (5)  revised;  in- 
terim  34362 

1421.211  Revised;  interim 34353 

1421.215  Revised;  interim 34363 

1421.217  (d)  added 26796 

1421.320  (a)  and  (cX2)  revised;  in- 
terim  34363 

1421.321  Introductory  text  re- 
vised; Interim 34363 

1421.323  Revised;  Interim 34353 

1421.324  Revised;  interim 34363 

1427.1  (b)(3)  revised;  interim 39252 

1427.3  Amended;  interim 39282 

1427.4  (b)  revised;  interim 39263 

1427.5  (b)(2)(iii)  introductory  text 

and  (A)  revised 37399 

(bXlXvXBX^)  and  (c)(2)(ii)  re- 
vised; interim 39263 

1427.6  (b)  revised;  interim 39253 

1427.8  (aX2Xii)  and  (iii)  revised; 

(a)(2Xiv)  added 22496 

(aXDdi)     and     (iii)     revised; 

(aXlXiv)  added 22496 

1427.11  (h)  removed;  (i)  redesig- 
nated as  (h);  (aXD.  (e)  intro- 
ductory text,  (f)(2).  (3).  (g) 
introductory    text,    (2)    and 

new  (h)  revised;  interim 39253 

1427.14  Removed;  interim 39253 

1427.18  (e).  (0(2)  and  (gX2)  re- 
vised; (f)(3)  and  (j)  added;  in- 
terim  39253 


1427.23  (f)  removed;  (g)  and  (h) 
redesignated  as  (0  and  (g) 
and  revised;  interim 39264 

1427.107  (aXlXl).  (ii)  and  (2)(i) 
through  (iv)  revised;  (a)(2Xv) 
redesignated  as  (a)(2Xvlii); 
new  (aX2Xv),  (vi)  and  (vli) 
added;  (cX2)  amended 17919 

1427.168  Removed;  interim 39254 

1427.171  Amended:  Interim 39254 

1427.174  Revised 39254 

1427.175  (aXD.  (e)  and  (0(2)  re- 
vised; (fX3)  and  (i)  added;  in- 
terim  39254 

1434.1  (a)  revised;  interim 23790 

1434.6  (b)  revised;  interim 23790 

1434.7  (cXl)  and  (2)  added;  in- 
terim  23791 

1434.13  (b)  revised;  interim 23791 

1434.14  Removed;  interim 23791 

1434.16  (aXl)  revised;  interim 23791 

1434.17  (aX3)  and  (4)  revised; 
(aX5).  (6)  and  (7)  added;  in- 
terim  23791 

1434.23  (aX2).  (3).  (bXD.  (2).  (c). 

(d)  introductory  text,  (2)  and 

(e)  revised;    (k)    added;    in- 
terim  23791 

1434.24  (0  added;  interim 23792 

1434.25  (aXl)  revised;  interim 23792 

1434.26  (b)(3)  revised;  interim 23792 

1434.27  (c)(3)  added;  interim 23792 

1435.200—1435.206  (Subpart)  Regu- 
lation at  57  FR  62489  con- 
firmed and  revised 41224 

1464.12  Existing  text  designated 

as  (a);  (b)  added 6867 

1464.13  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.14  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.15  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.16  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.17  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.18  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.19  Existing  text  designated 

as  (a);  (b)  added 22725 

1464.101—1464.108      (Subpart      B) 

Regulation  at  58  FR  68020  eff. 

date  corrected  to  1-1-94 1274 

Revised 10844 

1468.4  (b)  revised 2284  I 


1475.3  Regulation  at  58  FR  62512 

conflrmed 9919 

1475.6  Regulation  at  58  FR  62512 

confirmed 9919 

1475.10  Regulation  at  58  FR  62513 

confirmed 9919 

1475.17  Regulation  at  58  FR  62513 

confirmed 9919 

1475.22  Regulation  at  58  FR  62513 

confirmed 9919 

adapter  XV— Foreign  Agricultural 
Service.  Department  of  Agri- 
culture (Parts  1500-1599) 

1540.40-1540.45  (Subpart  C)  Regu- 
lation at  58  FR  16104  con- 
flrmed  25797 

Cttapter  XVI— Rural  TeieptKX>e 
Bank.  Department  o(  Agri- 
culture (Parts  1600-1699) 

1610.1  Regulation  at  58  FR  66262 
confirmed 17464 

1610.2  Regulation  at  58  FR  66252 
confirmed 17464 

1610.3  Regulation  at  58  FR  66252 
confirmed 17464 

1610.4  Regulation  at  68  FR  66252 
conflrmed 17454 

1610.5  Regulation  at  58  FR  66262 
confirmed 17464 

1610.6  Regulation  at  58  FR  68252 
conflrmed 17464 

1610.11  Regulation  at  58  FR  66263 

conflrmed 17464 

1627    Correctly    removed;    CFR 

Correction 33641 

adapter  XVII-Rural  Electrification 
Administration,  Department  of 
Agriculture  (Parts  1700-1799) 

1700.40-1700.44       (Subpart       D) 

Added 21624 

1700.60-1700.61       (Subpart       E) 

Added 21625 

1700.70—1700.73       (Subpart       F) 

Added 21625 

1700.90—1700.93       (Subpart       O) 

Added 21626 

1700.100—1700.109      (Subpart      H) 

Added 21626 

1700.120-1700.132      (Subpart      I) 

Added 21627 
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TITLE  7     Chapter  XVII-Con. 

1700. 140— 1700.150      (Subpart      J) 

Added 21631 

1700.160—1700.161     (Subpart     K) 

Added 21633 

1700.170—1700.173      (Subpart      L) 

Added 21633 

1703.12  Amended .....11706 

1703.17  (c)  added 11706 

1703.18  Added 11706 

(b)  and  (c)  corrected 38341 

1703.19  Added 11706 

17GQ.20  Revised 11707 

1703.21  (b)  amended;  (d)  revised 
11708 

1703.22  Added 11708 

(aX  10)  corrected 38341 

1703.28  (b)  revised 11711 

1703.30  0MB  number 11711 

0MB  number  corrected 38341 

1703.34  (b)(5)(ii)  and  (lii)  revised: 

(b)(5)(lv)  and  (v)  added 11711 

OMB  number 38341 

1703.46  (e)  removed;  (f)  through 
(1)  redesignated  as  (e) 
through    (k);    (a)    and    new 

(g)(6Klv)  amended 11711 

(a),  (d)  introductory  text  and 

(e)  amended 38341 

(g)(6)(iii)  and  (h)  introductory 

text  amended 38342 

1703.61  (a)  and  (b)  amended 11712 

1703.66  (b).   (d),   (e)  and   (g)   re- 
vised; (h).  (i)  and  (j)  added 
11712 

1703.67  Added 11712 

1703.68  Added 11712 

1710  Authority  citation  revised 

495 

1710.2  (a)  amended;  Interim 495 

1710.7  Added;  interim 3984 

1710.118  Removed;  interim 496 

1710.350—1710.364  (Subpart  H) 
Heading  revised;  sections 
added;  interim 496 

1717.851  Amended;  interim 3986 

1717.852  (a)(l)(ii)        amended; 
(b)(l)(il)(A)  revised;  interim 
3986 

1717.860  Added;  interim 3986 

1717.904  Added;  interim 3987 

1735.2  Regulation  at  58  FR  66253 

confirmed 17464 

1735.10  Regulation  at  58  FR  66253 

confirmed;  (b)  revised 17464 

1735.13  Regulation  at  58  FR  66253 

confirmed 17464 


1735.14  Regulation  at  58  FR  66253 

confirmed 17464 

1735.17  Regulation  at  58  FR  66253 

confirmed 17464 

1735.20  Regulation  at  58  FR  66254 
confirmed 17464 

1735.21  Regulation  at  58  FR  66254 
confirmed 17464 

1736.22  Regulation  at  58  FR  66264 
confirmed 17464 

1735.30  Regulation  at  58  FR  66254 
confirmed 17464 

1735.31  Reg\ilation  at  58  FR  66255 
confirmed 17464 

1735.32  Regulations    at    58    FR 
66265  and  66256  confirmed 17464 

1735.46  Existing  text  designated 

as  (a);  (b)  through  (h)  added 

29537 

1735.74  Regulation  at  58  FR  66266 

confirmed 17464 

1737.2  Regulation  at  58  FR  66256 

confirmed 17464 

1737.11  Regulation  at  58  FR  66256 

confirmed 17464 

1737.22  Regulation  at  58  FR  66256 

confirmed 17464 

1737.32  Regulation  at  58  FR  66266 

confirmed 17464 

1737.50  Regulation  at  58  FR  66256 

confirmed 17464 

1737.70  Regulation  at  58  FR  66256 
confirmed 17464 

1737.71  Regulation  at  58  FR  66257 
confirmed 17464 

1744.21     Text     transfered     trom 

1744.61;  amended 43716 

1744.40  (a)(3)  revised 43716 

1744.61  Regulation  at  58  FR  66257 

confirmed 17464 

Transfered  in  part  to  1744.21; 
removed 43716 

1744.67  Regulation  at  58  FR  66257 
confirmed 17464 

1744.68  Regulation  at  58  FR  66267 
confirmed 17464 

1753.2  Regulation  at  58  FR  66259 
confirmed  and  amended 17464 

1753.3  Regulation  at  58  FR  66269 
confirmed;    (a)   introductory 

text  and  (4)  amended 17464 

1753.5  (b)(1)  revised 43716 

1763.6  (b)  revised 43716 

1753.7  (f)(4)  revised 17679 
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1753.8  (a)(ll)(ii).  (12)(i).  (b)(2).  (3) 
and  (4)  revised;  (b)(5)  re- 
moved  43716 

1753.9  (a)  and  (c)  revised 43716 

1753.15  Regulation  at  58  FR  66258 
confirmed;  (b)(4)  amended 17464 

1753.16  (b)(3),  (4)  and  (5)  redesig- 
nated as  (b)(4).   (5)  and  (6); 

new  (b)(3)  added 43717 

1753.17  (c)(l)(i)(B)  and  (e)  revised 
43717 

1753.25  (f)(4)  added 43717 

1753.26  (b)  introductory  text  re- 
vised; (c)  redesignated  as  (d); 

new  (c)  added 43717 

1753.29  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d) 43717 

1753.30  (b)(2)(i)  and  (cK2)  revised 
43717 

1763.38  (a)(2)(ill)  removed; 
(a)(2)(iv)  through  (vii)  redes- 
ignated as  (a)(2)(iii)  through 
(vi);  (a)(2)(i)(J),  new  (v)  and 

(c)  revised 17679 

1753.39  (f)(l)(i)  revised 31126 

(g)  revised 43717 

1753.46  (c)  added 43717 

1753.49  (c)(3)  revised 43717 

1753.50  Added 43717 

1753.66  Regulation  at  58  FR  66259 

confirmed;  (d)  amended 17464 

1753.68  (d)(3)(iii)  revised 43718 

1753.78  (a)  revised 43718 

1753.80  (a)  revised;  (b)  through 
(g)      redesignated      as      (c) 

through  (h);  new  (b)  added 43718 

1753  Appendixes  A  through  F  re- 
vised  43719 

1755  Authority  citation  revised 

17681 

1756.93  Table  amended 17681 

Table  amended;  Footnote  1  re- 
vised  31126 

1755.97  Table  amended 30507.  34360 

1755.526  Added 31126 

1755.870  Added 30607 

(a)(2)   table   and   (hK3)(l)  cor- 
rected  34899 

1755.900  Added 34360 

(m)(4)     table.     (pKlKvll)    and 
(q)(lXii)  corrected 44796 

1767.18  Amended 27436 

1767.19  Amended 27436 

1767.41  Amended 27436 


1773  Authority  citation  revised 

659 

1773.3  (c)  revised 659 

1773.20  (a)  revised 658 

1773.21  (b)  and  (c)  revised 659 

1773.34  (e)(l)(i)  and  (2)(i)  re- 
moved; (e)(l)(ll),  (iii).  (iv). 
(2Xli),  (iii)  and  (iv)  redesig- 
nated as  (eXDd).  (ii).  (iii). 
(2Xi).  (ii)  and  (iii)  and  re- 
vised  659 

1773.40  Revised 660 

1773.45  Revised 660 

1773  Appendix  C  revised 660 

1786.150—1786.170      (Subpart      F) 

Added 13620 

Chapter  XVIII— Farmers  Home 
Administration,  Department  of 
Agriculture  (Parts  1800-2099) 

1900.6  Redesignated    as    1900.7; 

new  1900.6  added 43441 

1900.7  Redesignated  from  1900.6 
43441 

1901.204  (aX27)  added;  interim 41389 

1902.1—1902.16  (Subpart  A)  Head- 
ing revised 3778 

1902.1  Introductory  text  added 3778 

1902.4  Added 3778 

1902.50  Added;  OMB  number 3778 

1924.1—1924.50  (Subpart  A)  Ex- 
hibit D  amended 43723 

1924.4  (iX4)  through  (7)  redesig- 
nated as   (iX5)   through   (8); 

new  (1X4)  and  (9)  added 6882 

Regulation  at  59  FR  6882  eff. 
date  corrected  to  3-16-94 9805 

1924.5  (fXlXiil)  introductory  text 

and  (F)  revised 43723 

1924.13  (aX3).  (eXlXiiiXBX2).  (Iv). 
(V).  (viiXB)(7).  (2XiXB).  (G). 
(H).  (liXC).  (iiiXA).  (iv).  (v) 

and  (viii)  revised 6882 

Regulation  at  59  FR  6882  eff. 
date  corrected  to  3-16-94 9805 

1924.50  Revised;  OMB  number..... 6886 

Regulation  at  69  FR  6886  eff. 
date  corrected  to  3-16-94 9805 

1924.60  (CX3)  and  (d)(2)  amended 

8519 

1930.123  (i)  amended. 6885 

Regulation  at  59  FR  6885  eff. 
date  corrected  to  3-16-94 9805 

1930.101—1939.150  (Subpart  C)  Ex- 
hibit B  amended 3779 
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TITLE  7     Chapter  XVIII-Con. 

Exhibit  B.  B-3  and  B-9  amend- 
ed  

Regulation  at  59  FR  6886  eff. 

date  corrected  to  3-16-94 9805 

1940.590  (j)  added:  interim 41389 

1941.19  (a)  revised;  {b)(4).  (5)  and 
(6)  redesignated  as  (b)(5),  (6) 
and  (7)  and  (b)  through  (i)  re- 
designated as  (c)  through  (J); 
introductory  text,  new  (b) 
and    new    (c)(4)    added;    new 

(f)(1)  amended.... 25799 

(bX2)  amended 22962 

1941.25  (a)  introductory  text  and 
(b)    revised;    (a)(5)    and    (6) 

added 16772 

(a)(4)  revised 25800 

1942.306  (a)(10)  added:  interim 26587 

1942.386  Added 12156 

1942.501    Regulation    at    56    FR 

58178  conHrmed 11531 

1942.504    Regulation    at    56    FR 

58178  confirmed 11531 

1942.507    Regulation    at    56    FR 

58178  confirmed 11531 

1942.510  Regulation  at  56  FR 
58178  confirmed 11531 

1942.511  Regulation  at  56  FR 
58178  confirmed 11531 

1942.513    Regulation    at    56    FR 

58178  confirmed 11531 

1943.17  (b)  amended 25800 

1943.19  (aK2)  and  (b)(4)  removed; 
(a)(3)  through  (8)  and  (b)(3) 
redesignated  as  (a)(2) 
through  (7)  and  (b)(4)  and  (b), 
(d),  (e)  and  (f)  redesignated 
as  (d)  through  (g);  introduc- 
tory text,  (a)(1),  new  (2)  and 
new  (c)  revised;  new  (b)  and 
new  (d)(3)  added;  new  (0(1) 

and  new  (g)  amended 25800 

(b)(1)  amended 22962 

1943.24  (b)(l)(i)  amended 25801 

1943.25  (c)(2),  (3)  and  (4)  redesig- 
nated as  (c)(4).  (5)  and  (6); 
(c)(1)   and   new   (4)   revised; 
new  (cX2)  an*!  new  (3)  added 
16773 

1943.38  (a)  amended 25801 

1943.69  (a)(2)  and  (b)(4)  removed; 
(a)(3)  through  (8)  and  (b)(3) 
redesignated  as  (a)(2) 
through  (7)  and  (b)(4);  intro- 
ductory text,  (a)(1),  new  (2), 


(0)  introductory  text,  (1)  and 
(2)  revised;  new  (b)(3)  added 

26801 

(b)(1)  amended 22962 

1943.75  (c)(2),  (3)  and  (4)  redesig- 
nated as  (cK4),   (5)  and  (6); 
(c)(1)   and    new   (4)   revised; 
new  (cK2)  and  new  (3)  added 
16773 

1943.88  (a)  amended 25801 

1944  Authority  citation  revised 

7193 

1944.205  Amended 6886,  6897 

Regulations  at  59  FR  6886  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.211  (a)(4),  (6Ki)  and  (ii)  re- 
vised; (aX6)(iii)  removed; 
(a)(6Xiv)  redesigrnated  as 
(a)(6)(ili) 6886 

Regulation  at  59  FR  6886  eff. 
date  corrected  to  3-16-94 9805 

1944.212  (b)  introductory  text, 
(c)(1),  (2),  (3Xii).  (g).  (1)  and 
(j)  introductory  text  revised; 
(c)(3)(iii)  added 6887 

(1)(1)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.213  (cX6),  (10),  (d)  introduc- 
tory text,  (IXii)  and  (eXD  in- 
troductory text  revised; 
(c)(12)  removed;  (bX4).  (5)  and 
(6)  redesignated  as  (bX5).  (6) 

and  (7);  new  (bX4)  added 6887 

Regulation  at  59  FR  6887  eff. 

date  corrected  to  3-16-94 9805 

1944.215  (a),  (b)  introductory 
text,  (1)  introductory  text 
and  (e)  introductory  text  re- 
vised;   (bXlXiii)    and    (hXD 

amended;  (w)(3)  added 6887 

(r)(6),  (V)  and  (u)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.222  (g)  amended 6890,  6897 

(a)  amended 6896 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 

to  3-16-94 9805 

1944.224  (a)(3Xi)  amended 6890 

Regulation  at  59  FR  6890  eff. 
date  corrected  to  3-16-94 9805 
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1944.231  (a)  amended;  (eX2),  (3) 
and  (4)  redesignated  as  (e)(3), 
(4)  and  (5);  (e)  introductory 
text  revised;  new  (e)(2)  added 
6890 

(b).  (cX6),  (d)  Introductory  text 
and  (IXlXvl)  amended 6896 

(c)  heading,  (1),  (3).  (4).  (5)  In- 
troductory text,  (6),  (8). 
(e)(4).  (5).  (fX2).  (iXlXD,  (iv). 
(V),  (viii),  (5)(iv).  (j)(3)  and 
(k)(3)  amended 6897 

Regulations  at  59  FR  6890.  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9605 

1944.232  (c)  amended 6897 

Regulation  at  59  FR  6897  eff. 

date  corrected  to  3-16-94 9805 

1944.235  (aXD  removed;  (a)(2) 
through  (5)  redesignated  as 
(aXD  through  (4);  new  (aX2) 
and  (cXl)  introductory  text 
revised;  (b)(3)  and  (cXlXvlii) 
added 6890 

(eXD  and  (f)(1)  amended 6896 

(cXlXv),  (vll)  introductory 
text,  (2X11).  (d),  (eXl).  (2). 
(f)(1),  (h)  introductory  text, 

(1),  (2)  and  (3)  amended 6897 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.236  (c)(3)  amended 

(e)(2)  amended 

(d)  amended 

Regulations  at  59  FR  6890,  6896 

and  6897  eff.  date  corrected 

to  3-16-94 9605 

1944.237  (a)  and  (c)(2)  revised 6890 

Regtilation  at  59  FR  6890  eff. 

date  corrected  to  3-16-94 9805 

1944.239        Introductory        text 

amended 6896 

Regulation  at  59  FR  6896  eff. 

date  corrected  to  3-16-94 9805 

1944.246  (bX3)  amended 6896 

(bX2Xii)  amended 6897 

Regxilations  at  59  FR  6896  and 
6897  eff.  date  corrected  to  *- 

16-94 9605 

1944.201—1944.250  (Subpart  E)  Ex- 
hibit A  amended 6891 

Exhibits  A-6,  A-7  and  A-8 
amended 6892 

Exhibit  A-9  and  A-10  amended 


Exhibits  A,  A-6  and  B  amended 

6897 

Regulations  at  59  FR  6891,  6892, 
6896  and  6897  eff.  date  cor- 
rected to  3-16-94 9605 

1944.251—1944.302  (Subpart  F)  Re- 
vised   22225.  22235 

1944.506  (e)(1)  revised 7193 

1945  Authority  citation  revised 

25801 

1945.163  (aX2Xv).  (xx)  and  (d)  re- 
vised  16774 

1945.168  (a)  revised;  (bX3) 
through  (7)  redesignated  as 
(bX4)  through  (8)  and  (b) 
through  (n)  redesignated  as 
(d)  through  (p);  introductory 
text,  new  (b),  (c)  and  (d)(3) 
added;  new  (eXD.  (f)(3). 
(h)(3),  (4).  (l)lntroductory 
text,  (3)  and  (pX2)  amended 

25801 

(j)  revised 16774 

(bXD  amended 22962 

1945.175  (c)  revised 16774 

(cXlXiii)  amended 25803 

1948.103  (cK4)  amended;  interim 

24636 

1951.201  Amended;  interim 41389 

1951.910  (b)  revised 25808 

1955.3  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.4  (a)  revised 43441 

1955.9  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.10  Regulation  at  58  FR  68724 
eff.  date  corrected  to  12-29-94 
15966 

1955.16  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 

1955.18  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.107  Regulation  at  58  FR 
68725  eff.  date  corrected  to 
12-29-94 15966 

1980  Authority  citation  revised 

28466 

1980.490  Added;  interim 28466 

1980.498    Regulation    at    58    FR 

41172  confirmed 23616 

20C8.1— 2003.5  (Subpart  A)  Exhibit 

A  amended;  interim 41389 
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TITLE  7     Chaptw  XVIII-Con. 

2018.254    Introductory    text    re- 
vised   3651 

Chapter  XLIt— Rural  Development 
Administration,  Department  of 
Agriculture  (Part  4284) 

4284.501—4284.600      (Subpart      F) 

Added;  interim 41389 

4285  Added 38342 

Proposed  Rules: 

0 9114,32138 

1 9114.32138 

6 28495 

7 32138 

13 2307 

28 4287.  12862,  15865 

29 14124 

46 35487 

47 9114.  32138 

50 9114,  32138 

51 1490,  8871.  9114.  32138 

52 9114.  13252.  26762,  32138 

53 9114,32138 

54 9114,  32138 

55 38944 

56 15866,  17154,  38944 

58 38136 

59 18979,38944 

61 6914 

70 38944 

110 16400 

180 9114,32138 

201 25706 

210 30218 

220 30218 

246 16146.  29549 

271 44866 

273 2779, 17050,  44343,  44866 

300 13256,  19753.  22538.  24968 

301 12553,  31561,  36996 

318 9136,  13256,  19753 

319 3002,  22538,  24968,  29557 

322 36373 

372 28814.  37442 

400 30533 

406 19661,30536 

457 28016,  28022,  28027,  30537 

700—799  (Ch.  Vn) 22938 

701 1293 

704 16780 

708 17495 

723 1493 

735 26146 

736 26146 
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737 26146 

738 26146 

739....! 26146 

740 26146 

741 26146 

742 26146 

792 43504 

800 9424 

906 38138 

915 15658 

920 » 33451,  41717 

923 26146 

925 36091 

930 4259,26603 

944 9140, 15661.  33451.  36091 

40477 


.39479 
.12554 
.11008 
.33453 
...9425 


945 

947 

955 

959 

980 

982 

989 36093 

993 25841 

999 25841 

1001 8873,  40418,  44074 

1002 8873.  40418,  44074 

1004 10326,  40418,  41413,  44074 

1005 1305,  40418,  44074 

1006 40418.  44074 

1007 1305.  5132,  40418,  44074 

1011 1305,  7666,  40418,  44074 

1012 40418.44074 

1013 40418,44074 

1030 260,  22138,  36094,  40418,  44074 

1032 40418,44074 

1033 40418,44074 

1036 33922,  40418,  44074,  44088 

1040 8874,  17497,  26603,  40418,  44074 

1044 40418,44074 

1046 1305,  15348,  40418,  44074 

1049 40418.44074 

1050 40418,44074 

1064 40418,44074 

1065 260,  22138,  40418.  44074 

1068 260.  22138.  40418.  44074 

1075 40418.44074 

1076 260,  22138,  40418.  44074 

1079 260.  22138,  40418,  44074 

1093 5132,  40418,  44074 

1094 1307,  5132.  40418.  44074 

1096 5132.  40418.  44074 

1099 5132,  40418,  44074 

1106 6915,  36095,  40418,  44074 

1108 5132.  40418.  44074 

1124 8546,  40418,  44074 

1126 17498,  40418,  44074 


1131 6916,  40418,  44074 

1134 40418,44074 

1135 8546,  40418,  44074 

1137 33455,  40418,  44074 

1138 40418,44074 

1139 40418,44074 

1150 „ 4260 

1205 39480 

1208 33400 

1210 4013, 17739,  44646 

1212 16571 

1230 24971 

1250 13460,31174 

1403 43504 

1410 16780 

1413 16149,39707 

1425 44947 

1427 9674 

1468 22546 

1499 „ 6916,  12200 

1530 23017,28286 

1708....; 38377 

1710 28495,  36998.  39975 

1714 39975 

1726 4603.  28924,  40315 

1744 10327,19051 

1753 10327,  19051 

1755 19661,44347 

1785 39975 

1823 23018 

1910 23018 

1924 42778 

1927 24362 

1941 2307.  23018 

1942 12200,  23018,  40478,  42783 

1943 2307.23018 

1944 23018 

1945 2307.  5737,  23018 

1948 23018,  30717 

1951 2307.  22548.  23018,  30717 

1972 30717 

1980 12200,  14371,  14769,  23018,  23173. 

30717.  32660 

2812 24973 

4284 40478 

4285 23804 

TITLE  8-ALIENS  AND 
NATIONAUTY 

Ct)apter  I— Immigration  and  Nat- 
uralization Sen^ice,  Department 
of  Justice  (Parts  1-499) 

3.1   Regrulatlon   at  57   FR   11570 

confirmed;  (dXl-a)  revised 1899 


3.12  Regrulation  at  57  FR  11571 
confirmed 1899 

3.13  Reg-ulation  at  57  FR  11571 
confirmed  and  amended 1899 

3.14  Regulation  at  57  FR  11571 
confirmed 1899 

3.15  Regulation  at  57  FR  11571 
confirmed 1899 

3.16  Regrulation  at  57  FR  11571 
confirmed 1899 

3.17  Regulation  at  67  FR  11671 
confirmed J.S99 

3.18  Regulation  at  67  PR  11571 
confirmed 1899 

3.19  Regulation  at  57  FR  11671 
confirmed 1899 

3.20  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.21  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.22  Regulation  at  57  FR  11671 
confirmed 1899 

3.23  Regulation  at  57  FR  11571 
confirmed 1899 

3.24  Regulation  at  67  FR  11571 
confirmed 1899 

3.25  Regulation  at  57  FR  11571 
confirmed 1899 

3.26  Regulations  at  57  FR  11571 
and  11572  confirmed  and  re- 
vised   1899 

3.27  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.28  Regulation  at  57  FR  11571 
confirmed 1899 

3.29  Regulation  at  57  FR  11671 
confirmed 1899 

3.30  Regulation  at  57  FR  11671 
confirmed 1899 

3.31  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.32  Regulations  at  57  FR  11671 

and  11572  confirmed 1899 

3.33  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

Revised 1900 

3.34  Regulations  at  57  FR  11671 
confirmed 1899 

3.35  Regulation  at  57  FR  11571 
confirmed 1899 

3.36  Regulation  at  57  FR  11571 
confirmed 1899 

3.37  Regulations  at  57  FR  11671 

and  11573  confirmed 1899 

(b)  added 1900 
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TITLE  8     Chapter  i-Con. 

3.38  Regrulatlon  at  57  FR  11571 
confirmed 1899 

3.39  Regrulatlons  at  57  FR  11571 

and  11573  confirmed 1899 

3.40  Regulation  at  57  FR  11571 
confirmed 1899 

103  Technical  correction 39394 

103.1  Reflation  at  58  FR  44608 
confirmed 17921 

103.2  (a)  revised 1460 

(b)(2)  and  (3)  redesigmated  as 

(b)(18)  and  (16);  (b)  heading. 
(1)  heading  and  new  (18) 
heading  revised;  new 
(b)(16)(i)  and  (ii)  amended; 
new  (b)(2),  new  (3),  (4) 
through    (15).    (17)   and    (19) 

added 1461 

(a)(1)  revised;  interim 33905 

103.3  Regulation  at  57  FR  11573 
confirmed 1899 

103.5  (a)(l)(i)  and  (ill)  introduc- 
tory text  amended; 
(a)(l)(iii)(C).  (2),  (3)  and  (4) 

revised;  (a)(8)  added 1463 

103.5b  Added 1463 

103.7  Regulation  at  57  FR  11573 

confirmed 1899 

(b)(1)  amended 26590.  30518 

204  Authority  citation  revised 38881 

204.3  Re  vised 38881 

(e)(2)(iii)  correctly  designated 
42878 

204.5  (d)  amended;  interim 502 

(m)(l)  amended;  interim 27229 

204.6  Regulations  at  58  FR  44608 

and  44609  confirmed 17921 

210a.8  Regulation  at  56  FR  38333 

confirmed 26594 

211  Technical  correction 39394 

211.1   (b)(l)(i)   introductory   text 

revised 26590 

212  Authority  citation  revised 13870 

212.1  (g)  amended 1467 

(1)  correctly  designated 1992 

Regulation  at  58  FR  38046  con- 
firmed; (e)(3)  revised 35615 

212.12  (e)  revised;  (g)(1)  amended 

13870 

214  Authority  citation  revised 1463 

214.1  (a)  redesignated  as  (aX3): 
(a)(1).  (2)  and  new  (3)  heading 

added;  (c)  and  (d)  revised 1463 

Regulation  at  56  FR  38333  con- 
firmed  26594 


214.2  (h)(l)(ii)(B)(/).  (4)(i)(B)(5). 
(viii)(A)(;)  and  (B)(2)  revised; 
(h)(2)(i)(B)  amended; 
(h)(4)(viii)(C)  added 1470 

Regulation  at  56  FR  38333  con- 
firmed  26594 

(hK4Kvii)(C).    (o)   and   (p)   re- 
vised  41830 

Regulation  at  59  FR  41830  eff. 

date  corrected  to  8-15-94 42487 

216  Heading  revised 26590 

Authority  citation  revised 26590 

Technical  correction 39394 

216.1  Amended 26590 

216.2  (b)  and  (c)  amended 26590 

216.3  Revised 26590 

216.4  Heading  revised;  (a)(1)  and 

(2)  amended 26590 

(a)(6)  amended 26591 

216.5  Heading  and  (a)  introduc- 
tory text  revised;  (b)  and  (c) 
amended 26591 

216.6  Added 26591 

223  Re  vised 1464 

223a  Removed 1465 

235  Technical  correction 39394 

235.11  (a)  and  (c)  revised 26592 

238.3  (a)  revised;  (b)  amended 1617 

(b)  amended 1618 

238.4  Amended 1618 

241.1  Regulation  at  56  FR  38333 

confirmed 26594 

242  Technical  correction 39394.  43723 

242.1  (a)  revised;  eff.  8-17-95 42414 

242.2  Regulation  at  57  FR  11573 
confirmed 1899 

(a)(1)  and  (c)(1)  revised;  eff.  8- 

17-95 42415 

242.4  Revised;  eff.  8-17-95 .". 42415 

242.7a  Regulation  at  56  FR  38333 

confirmed 26594 

242.8  Regulation  at  57  FR  11574 

confirmed 1899 

Regulation  at  56  FR  38333  con- 
firmed; (a)  amended 26594 

242.17  (a)  revised 26593 

Regulation  at  56  FR  38333  con- 
firmed; (d)  amended 26594 

242.20  Amended 26595 

242.23  Regulation  at  56  FR  38333 

confirmed 26594 

245.2  (a)(1).   (5)(i).   (ii).   (iii).   (b) 

and  (c)  amended;  interim 33905. 

245.3  Amended;  interim 33905 

245.7  (a)  amended;  interim 33905 
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245a.2  Regulation  at  58  FR  45236 

confirmed 1471 

245a.3  (d)(1)  revised;  interim 33905 

248  Authority  citation  revised 1465 

248.1  (a)  amended;  (b)  revised 1465 

248.3  (a),  (b)  and  (c)  revised;  (d) 
removed 1466 

264.1  (b)  amended;  (c)(1)  removed; 
(c)(2)  redesignated  as  (cXD 
'  1466 

264.4  Added 1466 

264.5  (g)  added 1466 

(e)(2)(i)  amended;  interim 33905 

264.6  Added 1466 

274a.l2  Regulation  at  59  FR  41845 

eff.  date  corrected  to  8-15-94 
42487 

274a.l3  (a)  and  (d)  amended;  in- 
terim  33905 

287  Technical  correction 43723 

287.1  (c).  (d)  and  (e)  removed;  (0 
j           through  (i)  redesignated  as 

(c)  through  (0;  new  (g) 
added;  eff.  8-17-95 42415 

287.2  Revised;  eff.  8-17-95 42415 

287.5  Revised;  eff.  8-17-95 42415 

287.7  (a)(1)  revised;  eff.  8-17-95 42418 

287.8  Added;  eff.  8-17-95 42418 

287.9  Added;  eff.  8-17-96 42420 

287.10  Added;  eff.  8-17-95 42420 

287.11  Added;  eff.  8-17-95 42420 

292.3  Regulation  at  57  FR  11574 
confirmed 1899 

292.4  (a)  amended 1466 

299.1  Revised 25556 

Table  corrected 35978 

299.3  Revised 25558 

299.4  Revised 25558 

299.5  Re  vised 25569 

Table  corrected 36978 

499.1  Revised 25561 

Removed 24032 

Proposed  Rules: 

1— 29386 

3 24976.  24977,  29386 

103 1308,  1317.  5740.  14779.  17283,  29386 

204 36729 

208 14779,  29386 

211 1317 

212 17283 

214 5533,  35866,  41843 

216 1317 

217 17283 

235 1317,  17283 

236 14779 


242 1317.  14779.  29386 

245a 24978 

264 17283 

274a 5533.  14779.  41843 

286 7227,17283 

340 38381 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  Inspection  Service*  De- 
partment of  Agriculture  (Parts 
1-199) 

61.3  (b)(2)  amended;  interim 12533 

(a)(4)  added 21635 

51.6  (c)  revised;  interim 12533 

54.1  Amended 21920 

77.1  Amended 9071 

Amended;  interim  ....29186.  31922.  36692 
Regrulation  at  69  FR  29186  con- 
firmed  44893 

77.3  Re  vised 9072 

78  Technical  correction 2649 

78.1  Amended 9399.  18951,  31923,  35617 

78.30  (a)  amended;  (c)  added 18962 

78.32  Revised;  interim 12533 

78.41  (b)  and  (c)  amended;  in- 
terim  14360 

(a)  and  (b)  amended;  interim 
15613 

Regulation  at  59  FR  14360  con- 
firmed  36024 

78.43  Regulation  at  58  FR  68506 

confirmed 22497 

79  Authority  citation  revised 21921 

79.1  Amended 21921 

79.2  (a)(1)  through  (7)  redesig- 
nated as  (a)(2Xi)  through 
(vii);  (a)  introductory  text 
and  new  (2Xiv)  revised;  new 
(aXl)  and  (2)  introductory 
text  added;  new  (a)(2)(ii). 
(iii),  (v).  (vi)  and  (vii)  amend- 
ed  21921 

(aX2Kil)  and  (vii)  amended 21992 

79.3  (a)  and  (b)  amended 21922 

91.14  (aXlXiii)  removed 9617 

Regulation  at  69  FR  9617  eff. 
date  confirmed  as  5-2-94 17921 

(aXlXiXB)  revised;  (aK16XiI) 
through  (vi)  redesignated  as 
(aXlSXill)  through  (vii);  new 
(aX15)(ii)  added. 21637 
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TITLE  9     Chapter  l-Con. 

92.100—92.107  (Subpart  A)  Foot- 
notes 2  through  13  redesig- 
nated as  Footnotes  3  through 

14;  interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

92.100  Amended;  interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

92.101  (b)(3)(i)  revised;  interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

(c)(3)(li)  amended 36026 

Regulation  at  59  FR  36026  eff. 
date  confirmed  as  9-13-94 44893 

92.102  (a)  revised;  (d)  added 36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

92.103  (a)(2)(iv)  through  (vii) 
added;  interim 10733 

Regrulation  at  59  FR  10733  com- 
ment period  extended 34375 

92.104  (c)(12)    and    (13)    redesig- 
nated as  (c)(15)  and  (16);  new 
(c)(12).  new  (13).  (14),  (d)(8). 
(9).  and  (10)  added;  interim 
10733 

Regulation  at  59  FR  10733  com- 
ment period  extended 34375 

92.105  (b)  amended 36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

92.106  (a)  amended 36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

92.301  (c)(1)  revised;  interim 24888 

92.304  (a)(3)(i)  amended 31924 

92.308  (a)(2)  amended 9073 

(a)(2)  amended;  interim 24888 

92.316  Amended 28216 

92.404  (c)(3)  redesignated  as 
(c)(4);  new  (c)(3)  added;  (c)(1) 

and  new  (c)(4)  amended 28216 

(a)(4)(i)  amended 31924 

92.418  (a)  amended 28216 

92.419  (a)  amended;  (c)  removed 
28216 

92.420  Revised 28216 

92.427  (c)(5)  added 24886 

92.430  (a),   (b)(2)(i).   (ii).   (4).  (5), 

(6),  (c)  introductory  text,  (1). 
(3)  and  (d)  amended;  (b)(3)(ii) 
redesignated        as        (b)(3); 
(b)(l)(ii)  and  new  (3)  revised 
9620 


92.504  (c)(3)  redesignated  as 
(c)(4);  new  (c)(3)  added;  (c)(1) 

and  new  (4)  amended 28216 

(a)(4)(i)  amended 31924 

92.518  Amended 28216 

92.522  (a).  (b)(2)(i),  (il),  (4),  (5), 
(6),  (c)  introductory  text,  (1), 

(3)  and  (d)  amended;  (b)(3)(i) 
removed;  (b)(3)(ii)  redesig- 
nated as  (b)(3);  (b)(l)(ii)  and 

new  (3)  revised 9621 

92.700—92.701  (Subpart  G)  Added; 

interim 29187 

94.0  Amended 13185 

94.1  (a)(2)  and  (d)(1)  amended 2286, 

12535,  19632.  28218,  28219 

(c)(1)  amended 13186 

94.4  Footnote  1  removed;  (b)  in- 
troductory text.  (1),  (2)  and 

(4)  revised;  (b)(3)  and  Foot- 
notes 2  and  3  redesignated  as 
(b)(8)  and  Footnotes  1  and  2; 
new  (b)(3).  (5).  (6),  (7)  and  (c) 
added 13186 

94.9  (b)(l)(ii)(a),  (6).  (lii)(a).  (ft) 
and  (c)  redesignated  as 
(b)(l)(li)(A).  (B),  (iii)(A).  (B) 
and  (C);  new  (b)(l)(lii)  intro- 
ductory text,  (C)(2),  (2).  (3) 
and  (c)  amended 28218 

94.11  (a)  amended 2286,  12535,  19632, 

28218,  28219 

94.12  (b)(lMiv)(A)  revised 12536 

(a)  amended 28219 

94.13  Introductory  text  amended 
28220 

94.18  (a)  revised 24638 

95  Authority  citation  revised 9400 

95.11  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 9400 

96.2  (b)  revised 27970 

97.2  Table  amended 21638,  34757 

98  Authority  citation  revised 26596 

98.31  Existing  text  designated  as 

(a);  (b)  added 26596 

98.34  (a)(3)  amended 26696 

112.1  Revised;  eff.  2-21-95 43445 

112.4  Introductory  text  revised 
43445 

112.5  Introductory  text  amended 
43445 

112.6  (e)  and  (f)  added 43445 

113.70  (b)(4)  revised 19633 

145.1  Amended 12798 

145.10  (d)  amended;  (1)  added 12798 
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145.12  (b)  amended 12798 

145.14  (a)(1)  and  (6)  introductory 

text  amended 12798 

145.21  Amended 12798 

145.23  (d)(l)(vi),  (vii),  (vtii). 
(e)(l)(ii)(a)  and  (ft)  redesig- 
nated as  (d)(l)(vii),  (vili). 
(ix),  (eXDdlKA)  and  (B); 
(b)(3)  introductory  text,  (v). 
(d)  heading,  (l)(i),  (v),  new 
(vii).    (2)   and   (3)   amended; 

new  (d)(l)(vl)  added 12798 

145.31  Amended 12799 

145.33  (b)(3)  introductory  text 
and  (V)  amended;  (d)(l)(vlii) 
Footnote  4a,  (e)(l)(iii)(a)  and 
(ft)  redesignated  as  (d)(l)(viii) 
Footnote  4,  (e)(l)(ii)(A)  and 

(B) 12799 

145.41  (a)  designation  removed 12799 

145.43      (b)(3)(v)      and      (f)(3)(il) 

amended 12799 

145.51  Amended 12799 

145.53  (a)  Footnote  1  redesig- 
nated as  Footnote  7;  (b)(3) 
introductory  text  and  (v) 
amended 12799 

147.1  OMB  number 12799 

147.2  OMB  number 12799 

147.3  OMB  number 12799 

147.5  (b)  Footnote  1  redesignated 
as  Footnote  4  and  amended; 
OMB  number 12799 

147.6  (b)  introductory  text.  (5) 
and  (12)  through  (15)  amend- 
ed  12799 

147.7  Heading  Footnote  1  redesig- 
nated as  Footnote  5;  intro- 
ductory text,  (a)  heading,  (1) 
introductory  text  and  (e) 
amended 12799 

(e)  heading  amended;  (e)  intro- 
ductory text  through  (3)(xi) 
redesignated  as  (e)(1)  intro- 
ductory text  through  (lii)(K); 
new  (e)(1)  heading  and  (2) 
added 12800 

147.10  Added 12801 

147.11  Footnotes  1  through  4  and 
(a)  through  (j)  redesignated 
as  Footnotes  7  through  10 
and  (bXD  through  (10);  new 
(a)  and  new  (b)  heading 
added;  OMB  number 12801 


147.12  (c)(2)  Footnote  1  redesig- 
nated as  Footnote  11;  OMB 
number 12805 

147.13  OMB  number 12805 

147.14  Heading  Footnote  1  redes- 
ignated as  Footnote  12;  new 
Footnote  12  and  (a)(2)  intro- 
ductory text  amended; 
(a)(2)(i)  and  (ii)  added 12805 

147.15  Footnotes  4  through  11  re- 
designated as  Footnotes  13 
through  20 12805 

147.16  Footnote  12  redesignated 

as  Footnote  21 12805 

147.21  OMB  number 12805 

147.41  Amended 12805 

147.43     (a)      introductory     text 

amended 12805 

151.9  Introductory  text,  (a)  table 

and  (b)  table  amended 42489 

160.1  Amended 40797 

Chapter  III— Food  Sofety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection.  Department 
of  Agriculture  (Parts  300—399) 

Chapter  III  Policy  statement 34375 

313.5  (a)(1)  and  (bK3)  amended; 

(a)(3)  and  (b)(l)(i)  revised 21640 

317  Compliance  date  extended 30875, 

39941 

317.2  (1)  added 14539 

(0(4),  (g)(2)(iv)  and  (m)  added; 

(g)(2)(iii)  revised 40212 

317.5   (b)(12)    and   (13)   amended; 

(b)(14)  added 14540 

(c)  added 40213 

317.8  (b)(37)  removed 12538 

317.302  (a)  revised;  (c)  added 40213 

317.309  Regulation  at  58  FR  47627 

confirmed 12158 

317.312  Regulation  at  58  FR  47627 
confirmed 12158 

317.313  Regulation  at  58  FR  47627 
confirmed 12158 

(j)  revised 40213 

317.345  Regulation  at  58  FR  47627 

confirmed 12158 

317.354  Revised 40213 

317.356  (a)  revised;  (c).  (d)  and  (e) 

added 40213 

317.360  Revised 40213 

317.361  Revised 40214 

317.362  Regulation  at  58  FR  47627 
confirmed 12158 
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TITLE  9     Chapter  Ill-Con. 

(a)(2),  (3).  (5).  (11),  (13)  and  (16) 
revised;  (d),  (e)  and  (f)  added 

40214 

317.363  Added:  eff.  11-10-95 24228 

317.380  Regrulation  at  58  FR  47627 

confirmed 12158 

317.400  Regrulation  at  58  FR  47627 

confirmed 12158 

318  Technical  correction 39264 

318.7  (c)(4)  table  amended 12538,  41641 

318.19  (b)  amended;   Footnote  1 

revised 33642 

318.21    (a)    amended;    (b)(3)(viii) 

and  Footnote  4  revised 33642 

319  Technical  correction 39254 

319.5  (e)(2)  amended 33642 

319.700  (a)  amended;  Footnote  2 

revised 33642 

320.1  (b)(9)  correctly  desiemated 

6897 

381  Compliance  date  extended 30875 

Technical  correction 39264 

381.30  Removed 42156 

381.31  Removed 42156 

381.33  Revised 42156 

381.116  (a)  amended;  (c)  added 40214 

381.118  (e)  added 40215 

381.122  Amended 40215 

381.125    Undesignated    text    des- 
ignated as  (a);  (b)  added 14540 

381.134  (bK12)  and  (13)  amended; 

(b)(14)  added 14540 

(c)  added 40215 

381.153  (a)  amended 33642 

(b)(3)(viii)  and  Footnote  4  re- 
vised  33643 

381.402  (a)  revised;  (c)  added 40215 

381.409  Regulation  at  58  FR  47628 

confirmed 12158 

381.412  Regulation  at  58  FR  47628 
confirmed 12158 

381.413  Regulation  at  58  FR  47628 
confirmed 12158 

(j)  revised 40215 

381.445  Regulation  at  58  FR  47628 

confirmed 12158 

381.454  Revised 40215 

381.456  (a)  revised;  (c).  (d)  and  (e) 

added 40215 

381.460  Revised 40216 

381.461  Revised 40216 

381.462  Regulation  at  58  FR  47628 
confirmed 12158 

(a)(2),  (3),  (5),  (11).  (13)  and  (16) 
revised;  (d),  (e)  and  (f)  added 
40216 


381.463  Added;  eff.  11-10-95 24228 

381.480  Regulation  at  58  FR  47628 

confirmed 12158 

381.500  Regulation  at  58  FR  47628 

confirmed 12158 

Proposed  Rules: 

50 23810,36374 

53 33214 

54 24979 

71 33214 

77 23810,36374 

78 2312.  6693,  9938 

82 33214 

91 21675,  24979,  31956 

92 9679,  23810.  33214,  36374,  43506 

94 3029,  9939,  9941.  17999.  31957,  33214 

95 9142,  18003 

101 „ 9681 

113 9681,  13257,  13896 

160 12863 

161 33214 

201 26767 

202 9114 

300—399  (Ch.  ni) 1499 

301 10246 

306 6929,  21948 

317 12462,  12472,  26916,  27144,  34396 

318 650,  6929,  10246,  21948 

381 651.  6929, 10230.  12462.  12472,  21948, 

22554.  27144.  35639.  44089 
391 32940 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

0  Authority  citation  revised 17460 

0.736-1  Added 17460 

0.735-2  Redesignated  from  0.735- 

21;  heading  revised 17460 

0.736-8  Removed :..17460 

0.735-21  Redesignated  as  0.736-2 

17460 

0.736-29  Removed 17460 

0.735-40  Removed 17460 

1.5  (b)  amended 17466 

1.41  (h)  amended 5619 

2.802  (g)  revised 44895 

2.1205  (c)(2)  revised 29189 

2  Appendix  C  amended 36040 

12  Added 23121 

19.13  (c)  revised 41642 

20.1—20.602  Sections  and  Appen- 
dixes A.  B  and.D  correctly 
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removed;    Appendix    C    cor- 
rectly redesignated  as  Part 

30  Appendix  B 1900 

20.1008  Added 41643 

20.2202  (d)(2)  revised 14086 

20  Appendix  D  amended 17465 

21.2  (d)  amended 14086 

21.3  (e)  amended 5519 

21.21  (cX3)(i)  amended 14086 

26.24  (aK2)  revised 507 

30.4  Amended 36034 

30.6  (b)(2)(Iv)  revised;  (bX2)(v)  re- 
moved  , 17465 

30.8  (b)  corrected 1618 

30.35  (f)(2)  corrected 1618 

30.36  Re  vised 36034 

30.37  Revised 36035 

30.50  (cKD  Footnote  1  amended 
14086 

30.70  Table  amended 5519 

30    Appendix    C    correctly    des- 
ignated  1618 

32.51  (a)(3)(lii)  amended 5520 

34.42  Corrected 1900 

35.33  (aXD  Footnote  2  amended 
14086 

35.205  (a)  and  (c)  revised 41643 

40.4  Amended 36035 

40.5  (bX2)(Iv)  revised;  (b)(2Xv)  re- 
moved  17466 

40.34  (a)(2)  amended 41643 

40.36  (e)(2)  corrected 1618 

40.42  Revised 36035 

40.43  Revised 36037 

40.60  (c)(1)  Footnote  1  amended 

14086 

40.64  (a)  revised 35620 

40  Appendix  A  amended 28229 

60  Policy  statement 35461 

50.36a  (b)  amended 6520 

50.54  (sXD  amended 5520 

(bb)  re  vised 10269 

50.65  (eX6Xi)  amended 14087 

50.72  (aX2)  Footnote  3  amended 

14087 

50.76  (e)(2Xiii)  corrected 1618 

50  Appendix  E  amended 14090 

65.2  (c)  added 5838 

55.5  (bXD    and    (3X11)    revised; 
(bX2Xv)  removed 17466 

55.57  (b)(2Xiv)  removed 5938 

66.59   (c)   Introductory   text   re- 
vised   5938 

70.4  Amended 36037 

70.6  (bX2)(lv)  revised;  (b)(2Xv)  re- 
moved  17466 


70.26  (f)(2)  corrected 1618 

70.33  (b)  removed 36037 

70.38  Re  vised 36037 

70.50  (cXD  Footnote  1  amended 

14087 

70.62  (a)  Footnote  1  amended 14087 

72.3  Amended 36038 

72.30  (cK2)  corrected 1618 

72.64  Re  vised 36038 

72.74  (a)  Footnote  1  amended 14067 

72.76  (a)  revised 35620 

72.78  Re  vised 35621 

72.86  (b)  revised 36040 

73.1   (a)   introductory   text   and 

dXil)  revised;  (aXlXiXE)  and 

(ill)  added 38899 

73.21  (bXlXxlii)  added 38899 

73.46  (b)(4)  and  (i)  revised;  (bXlO). 

(11)  and  (12)  added 38348 

73.55  (cX7)  through  (10)  added 38900 

73.57  (d)(3)  revised 662 

(bX2Xiv)  revised 38564 

73.67  (eX3Xvli)  Footnote  1  and 
(gX3Xlll)  Footnote  1  amend- 
ed  14087 

73.71  (aXD  Footnote  1  amended 

14087 

73  Appendix  A  amended 17466 

74.13  (aXl)  revised 36621 

74.15  Re  vised ." 35621 

75.31  Revised 36621 

75.32  (b)  revised 35622 

75.33  (a)  revised 36622 

75.34  Revised 35622 

75.35  (a)  revised 35622 

150.16  (a)  revised ....; 36622 

150.17  (a)  revised 35622 

170.3  Amended 36917 

170.11  (a)(9)  added 36817 

170.20  Revised 36817 

170.21  Introductory  text  revised; 
table  amended 36817 

170.31  Revised 36918 

171  Authority  cltotlon  revised 12643 

171.11  (a)  revised 12643 

(aX2)  re  vised 36924 

171.15  (cX3)  and  (4)  added 26098 

(a).  (bX3).  (c)(2).  (d)  and  (e)  re- 
vised  36824 

171.16  (f)  and  (g)  added 26099 

(c)  introductory  text.  (4),  (d) 

and  (e)  revised 36924 

171.17  Revised 36928 

171.19  (b)  and  (c)  revised 36928 
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TITLE  10 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

435.109  Amended 18293 

600.12  (c)  revised 18474 

Chapter  III— Department  of 
Energy  (Parts  700—999) 

710  Authority  citation  revised 35185 

Heading  revised 35185 

710.1—710.34  (Subpart  A)  Revised 

35185 

765  Added 26726 

766  Revised 41963 

830  Added 15851 

Chapter  X— Department  of  Energy 
(General  Provlsioru)  (Parts 
1000-1099) 

1050  Authority  citation  revised 

44896 

1050.103  (e)  revised 44896 

1050.401  (Subpart  D)  Revised 44896 

Chapter  XI— United  States  Enrich- 
ment C^orporation  (Parts 
1101-1102) 

Chapter  XI  Established 16979 

1102  Added 27437 

Chapter  )(VII— Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ment  21640 

Proposed  Rules: 

0—199  (Ch.  I) 36374 

2 24371,43298 

9 30308 

19 5132.6792 

20 4868.  5132.  6792,  9146.  17746,  30724, 

37950,  43200 

21 6792 

26 6792.24373 

30 19147.  32138,  43200 

32 17286 

34 9429 

35 30724,37950 

40 19147.  32138,  43200 

50 979.  14373.  17499.  19147.  23641.  42182. 

43200 
51 2542.  6792,  23030.  37724.  43200 


52 29965 

61 17052.39485 

70 6792.  19147.  32138.  43200 

71 6792.  8143.  26608 

72 19147,  28496.  32138.  43200.  44381 

73 6792.  23641 

74 6792 


76... 
95... 
150. 


.6792 
.6792 
.9429 


170 12555.24065 

171 12555,  24065 

200-«99  (Ch.  H) 9682 

430 10334.  10464.  15868.  18602 

436 17204.  19150 

451 24982 

474 5336 

700—999  (Ch.  m) 9682 

810 44381 

960 19680 

1000—1099  (Ch.  X) 9682 

1003 34767 

1101 9150 

1102 14789 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  I— Federal  Election 
Commission  (Parts  1—9099) 

8  Added 32323 

8.4  (a)(2)  corrected 40639 

102.14  (b)(3)  added  (effective  date 

pending) 17269 

Regulation  at  59  FR  17269  eff. 

6-30-94 .33643 

(b)(3)  corrected 35786 

104.7  Regulation  at  58  FR  67729 

eff.  3-3-94 10057 

107  Revised  (effective  date  pend- 
ing)  33615 

Technical  correction 39635 

Regulation  at  69  FR  33615  eff. 

8-26-94 43726 

114  Technical  correction 39635 

114.1  (a)(2)(viii)  revised  (effective 

date  pending) 33615 

Regulation  at  69  FR  33615  eff. 

8-25-94 43726 

9008  Revised  (effective  date  pend- 
ing)  33616 

Technical  correction 39635 

Regulation  at  59  FR  33616  eff. 
8-25-94 43726 

Proposed  Rules: 

8 11211,  14022 
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100 42183 

102 14794 

113 42183 

TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptroller  of  the 
Currency.  Department  of  the 
Treasury  (Parts  1  —  199) 

3  Appendix  A  amended 10952,  10953 

5.33  Regulation  at   57   FR  49642 

confirmed;  (b)(8)  revised 22498 

27  Authority  citation  revised 26415 

27.3  (a)  and  (b)(l)(xx)  revised 26415 

27.4  (c)(6)  revised 26415 

27.7  (b),  (c)  introductory  text  and 

(d)  re  vised 26415 

27  Heading  to  Part  27  appendixes 

added;  Appendix  II  revised 26415 

Appendix  IV  corrected 31924 

34  Statement  and  order 6531,  40202 

34.42  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29499 

34.43  (a)  revised;  (b).  (c)  and  (d) 
redesignated  as  (d),  (e)  and 
(f);  new  (b)  and  new  (c)  added 
29499 

34.44  Revised 29500 

34.45  (b)  revised ....29500 

34.41—34.47  (Subpart  C)  Appendix 

A  removed 29500 

ClKipter  II— Federal  Reserve 
System  (Parts  200-299) 

201  Authority  citation  revised 29538 

201.51  Revised 29538,  44313 

201.52  Revised 29538 

206  Authority  citation  revised 10683 

205.16  Added 10683 

205  Appendix  A  amended 10683 

207  OTC  margin  stock  list 4549.  23124. 

37651 

208.22  Added 28761 

210  Authority  citation  revised 22965 

210.1  Amended 22965 

210.2  (g)  introductory  text  re- 
vised; (p)  added 22966 

210.3  (a)  amended;  (f)  added 22965 

210.5  (a)  Introductory  text  and 
(2)   revised;   (b)(3)   amended; 

(d)  added 22965 

210.6  (b)  and  (c)  amended;  (b)(1) 

and  (2)  revised 22966 

210.9  (a)(5)  revised 22966 


210.12  (a)  amended;  (d)  through 
(g)  redesignated  as  (e) 
through  (h);  new  (d)  and  (i) 
added;  (c)  introductory  text. 
(2).  new  (e)  concluding  text 

and  (h)  revised 22966 

210.13  Revised 22966 

210.14  Revised 22967 

215  Authority  citation  revised 8837 

215.1—215.13  (Subpart  A)  Revised 

8837 

215.2  (c)(4)  and  (d)  introductory 

text  corrected 37930 

215.3  (b)(2)  corrected 37930 

215.4  (e)(1)  Introductory  text  and 
Footnote  3  corrected 37930 

215.6  (b)  and  (c)(4)  corrected 37930 

215.11  (b)(1)  corrected 37930 

215.21  (a)  amended;  Footnote  10 
removed;  Footnotes  11  and  12 
redesignated  as  Footnotes  5 

and  6 8842 

216.22  (c)(l)(il)  amended 8842 

220  OTC  margin  stock  list 4649.  23124. 

37651 

221  OTC  margin  stock  list 4649.  23124. 

37651 

224  OTC  margin  stock  list 4549.  23124, 

37651 

225  Statement  and  order 6531,  40202 

Authority  citation  revised 22968. 

29500 
22S.4  (bXD  revised;  (b)(6)  added 

22968 

(d)  removed;  (e)  through  (g)  re- 
designated as  (d)  through  (f) 
39679 

226.7  Added 39679 

226.62  (d).  (e).  (f)  and  (g)  through 
(k)  redesignated  as  (e).  (f). 
(g)  and  (I)  through  (m);  new 

(d)  and  (new  (h)  added 29600 

225.63  Heading  and  (a)  revised; 
(b)  and  (c)  redesignated  (d) 
and  (e);  new  (b)  and  new  (c) 
added 29500 

225.64  Revised 29501 

226.66  (b)  revised 29S01 

226.61—225.67  (Subpart  G)  Appen- 
dix A  removed 29501 

226  Order 6532 

Authority  citation  revised 40204 

226.16    (eK3)   and    Footnote    36b 

added 40204 

226.16  Footnotes  36b  and  36c  re- 
designated as  36c  and  36d 40204 
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TITLE  12  Chapter  ll-Con. 

226.23  (e)(3)  and  Footnote  48(b) 

added 40204 

230  Determination 24032 

230  Supplement  I  added 40221 

231  Added 4784 

264b.3  (d)  amended 12805 

265.11  (c)(ll)(v)  revised 22968 

268  Revised 16098 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

303  Authority  citation  revised 7198 

303.2  Heading  and  (a)  introduc- 
tory text  revised 4250 

(a)  introductory  text  amended; 

(c)  re  vised 43282 

303.6  (a)(3).  (f)(l)(li)(B)  heading 
and  (2)  revised;  (f)(l)(ii)  in- 
troductory text,  (3)  and  (4) 

amended 4250 

Footnote  5  removed;  (a)(2),  (3), 
(f)(l)(ii)(A)  heading,  (2)  re- 
vised  43282 

303.16  Added;  interim 7198 

323  Statement  and  order 6531.  40202 

Authority  citation  revised 29501 

323.2  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29501 

323.3  Heading  and  (a)  revised;  (d) 
amended;  (b),  (c)  and  (d)  re- 
designated as  (d),  (e)  and  (f): 

new  (b)  and  new  (c)  added 29501 

323.4  Re  vised 29502 

323.5  (b)  revised 29502 

323  Appendix  A  removed 29502 

325  Authority  ciUtion  revised 3784 

325.1—325.6  (Subpart  A)  Appendix 

A  amended 3784 

327.4        (b)(2)(lv)(B)       amended; 

(b)(2)(v)  added 29715 

Chapter  IV— Export-Import  Bank 
of  the  United  States  (Parts 
400-499) 

412  Added 31136 

Chapter  V— Office  of  Thrift  Super- 
vision, Department  of  the  Treas- 
ury (Parts  500-599) 

Chapter  V  Nomenclature  change 

18475 

503  Authority  citation  revised 18475 


503.1  (e)  amended 18475 

504  Authority  citation  revised 18475 

504.3  Introductory  text  amended 
18475 

504.4  Amended 18475 

505  Authority  citation  revised 18475 

505.2  Amended 18475 

505.4  Amended 18475 

506.1  (b)  table  amended  (0MB 
numbers) 44622 

515  Authority  citation  revised 18475 

515.2  Amended 18475 

515.4  (a)  Introductory  text  and 

(b)  amended 18475 

515.5  Amended 18476 

544  Authority  citation  revised 18476 

544  Appendix  amended 18476 

545.32  (b)(2)  amended 29502 

545.103  (b)  amended 29502 

546  Authority  citation  revised 44622 

546.1  Revised 44622 

546.2  Revised 44622 

546.3  Re  vised 44623 

546.4  Concluding  text  amended 
44623 

552.2-6  Revised 44623 

552.2-7  Added 44623 

552.4  (d)  amended 18476 

552.6  (d)(1)  amended 18476 

552.13  (a)  through  (f).  (h)(1).  (2) 

introductory  text.  (ill),  (iv), 
(j),  (k)  and  (1)  revised;  (g)  re- 
moved  44623 

552  Appendix  amended 18476 

561.5  Added 18476 

563.22  (c),  (d),  and  (e)  redesig- 
nated as  (d).  (e)  and  (0;  (e) 
introductory  text  and  (1)  re- 
moved; new  (e)(2).  (3),  (4), 
(f)(1)  introductory  text,  (1) 
through  (xi).  (xlv).  (xv), 
(xvii)  and  (xvlil)  redesig- 
nated as  (e)(1),  (2),  (3),  (f)  in- 
troductory text 44624 

563.170  (c)(l)(iv)  revised 29502 

563b.2  (a)(14)  removed;  (a)(15) 
through  (19)  and  (29)  through 
(40)  redesignated  as  (a)(14) 
through  (18)  and  (30)  through 
(41);  new  (a)(16)  revised;  new 
(a)(19)  and  (29)  added;  in- 
terim  22732 

563b.3  (c)(2)(i).  (11),  (4)(1)  through 
(Iv),  (5)(i)  and  (11)  redesig- 
nated as  (c)(2)(li).  (ill),  (4)(il) 
through  (V).  (5Kii)  and  (ill); 
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new  (c)(2XI).  new  (4Ki).  new 
(5X1)  and  (g)(4)  added; 
(cX6)(i).  (iv),  (7).  (14).  (23). 
(dX4).  (g)  heading.  (IXD.  (11) 
and  (3)  revised;  (gXlXlii)  re- 
moved  22733 

563b.4  (bXD  amended;  (c)  revised; 

interim 22734 

563b.5  (dX4)  and  (eX5)  revised;  in- 
terim  22734 

563b.7  (f)(lXii)  and  (3)  revised; 
(f)(lXiii)   amended;    (OdXlv) 

added;  interim 22734 

563b.8  (eXD  and  (tXD  amended; 

interim 22735 

563b. 10  Revised;  Interim 22735 

563b. 100  Amended;  Interim 22735 

563b.l01  Amended;  interim 22735 

564  Statement  and  order 6531.  40202 

Authority  citation  revised 29502 

564.2  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29502 

564.3  (a)  revised;  (b).  (c)  and  (d) 
redesignated  as  (d),  (e)  and 
(f);  new  (b)  and  new  (c)  added 

29502 

564.4  Re  vised 29503 

564.5  (b)  revised 29503 

564.8  (d)  Introductory  text  and 
(2)  amended;  (d)(1)  removed; 
(dX2)  designation  removed 29503 

564  Appendix  A  removed 29503 

567  Authority  citation  revised 4788 

567.1  (V)  revised 12810 

567.5  (aX2Xl)  and  (11)  revised; 
(aX2Xiii)  removed 4788 

567.6  (aXl)(iiiXC)  revised:  eff.  in 
part  3-18-94  to  9-29-94  and  9- 
30-94 12810 

(aXlXlv)(L)  revised 4788 

567.7  (a)  amended 12811 

567.9  (cXD  revised 4788 

567.12  Added „ 4788 

571.5  Removed 44627 

574.6  (a)  revised 28470 

574.7  Heading  and  (c)  revised 28471 

(aXD  and  (b)  amended 44627 

575.7  (e)  added;  interim 22735 

575.13  (aX4)  amended;  interim 22736 

(c)(3Xi)  revised 44627 

(a)  revised 28470 

Chapter  VI— Farm  Credit 
Administration  (Parts  600-699) 

600  Authority  citation  revised 21641 


600.1    Amended    (effective    date 

pending) 21641 

Regulation  at  69  FR  21641  eff. 
4-26-94 27970 

600.4  (b)  revised;  (c)  and  (d)  added 
(effective  date  pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.5  (a),  (b)  and  (c)  redesignated 
as  (b),  (d)  and  (e),  new  (a) 
and  new  (c)  added;  new  (b) 
and  new  (d)  revised  (effective 

date  pending) 21642 

Regulation  at  69  FR  21642  eff. 

4-26-94 27970 

600.10  (c)  amended  (effective  date 

pending)  „ 21642 

Regulation  at  59  FR  21642  eff. 

4-26-94 27970 

604  Authority  citation  revised 21642 

604.440  Amended  (effective  date 

pending) 21642 

Regulation  at  59  FR  21642  eff. 
4-26-94 27970 

605  Authority  citation  revised 
(effective  date  pending) 21643 

605.502    (f)    amended    (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

(>07.2      (b)      introductory      text 

amended 37408 

608  Added  (effective  date  pend- 
ing)  13187 

Regulation  at  59  FR  13187  eff. 
5-6-94 23615 

611  Authority  citation  revised 37411 

611.400    Revised    (effective    date 

pending) 37411 

611.1130   (a)   amended   (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

612  Revised  (effective  date  pend- 
ing)  24894 

614.4361  (a)  revised 37403 

614.4516    Regulation    at    58    FR 

62514  eff.  3-15-94 11898 

614.4710  (aXlXi)  amended 37404 

615.5060    (a)    revised     (effective 

date  pending) 3787 

Regulation  at  59  FR  3787  eff.  3- 

18-94 12811 

616.6131    Regulation    at    58    FR 

63055  eff.  3-15-94 11898 

(t)  amended 37404 


46 


ISA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  AUGUST  31.  1994 


TITLE  12  Chapter  Vl-Con. 

615.5132  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5133  Regrulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5134  Regrulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5135—615.5160  (Subpart  E) 
Regrulation  at  58  FR  63055  eff. 
3-15-94 11898 

615.5135  Regrulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5136  Regrulation    at    58    FR 

63057  eff.  3-1&-94 11898 

615.5140  Regulation    at    58    FR 

63057  eff.  3-15-94 11898 

(a)(8)(i)(B)    and     (ll)(ii)     cor- 
rected  22736 

615.5141  Regulations  at  58  FR 
63055,  63056  and  63058  e».  3- 
15-94 11898 

615.5142  Regulations   at   58    FR 

63055  and  63058  eff.  3-15-94 11898 

615.5150  Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5151  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5160    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5170-615.5172  (Subpart  F) 
Regulation  at  58  FR  63058  eff. 
3-15-94 11898 

615.5170  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5171  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5172  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5173  Regulation    at    58    FR 

63058  eff.  3-15-94 11898 

615.5174  Regrulation  at  58  FR 
63058  eff.  3-15-94 11898 

615.5180    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5201  (a)  through  (1)  redesig- 
nated as  (b)  through  (g)  and 
(i)  through  (n);  new  (a)  and 
new  (h)  added;  new  (j)  re- 
vised; new  (k)  amended 37404 

615.5210  (d)  and  (e)  redesignated 
as  (e)  and  (f);  new  (e)(4) 
through  (7)  redesignated  as 
(e)(6)  through  (9);  (c),  new 
(f)(1).  new  (3)(i)  and  new 
(ii)(D)(;)  amended;  new  (e)(3) 
removed;  new  (d),  (e)(3),  (4) 


and  (5)  added;  new  (e)(2)  re- 
vised  37404 

615.5495   (b)    amended   (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

618.8270  Revised  (effective  date 

pending) 37411 

620.1  (j)  amended 37406 

620.5  (i)  revised  (effective  date 
pending) 37412 

650  Added  (effective  date  pend- 
ing)  9626 

Authority  citation  revised 21641 

Chapter  VII— National  Credit 
Union  Administration  (Parts 
700-799) 

701  Authority  citation  revised 39424 

701.1  Re  vised 29075 

Amended 36041 

701.2  (b)  and  (c)  amended 36041 

701.6  (a),  (b)(2)  and  (3)  revised 33421 

701.14  (f)  amended 36042 

701.21  (c)(7)(ii)(C)  revised 39425 

701.31  (d)(3)  amended 36041 

701.32  (b)(2),  (3)  and  (4)  redesig- 
nated as  (b)(4),  (5)  and  (6); 
(b)(1)  and  new  (6)  revised; 
new  (b)(2)  and  new  (3)  added 
26102 

707  Compliance  date  extended 39425 

707.2  (r)  amended 13436 

707.8  (c)(5)  revised  (0MB  number 
pending) 13436 

707.9  (b)  revised  (OMB  number 
pending) 13436 

707  Appendix  B  amended 13436,  13437 

709.8  (c)(1)  amended 36041 

709.9  (b)  amended 36041 

722  Statement  and  order 6531.  40202 

741.6  (a)  amended 26103 

741.11  (b)(1).  (c).  id)  and  (g)  re- 
vised  33421 

745.202  (a)  amended 36041 

747.306  (b)  amended 36041 

747.307  (a)  amended 36042 

747.609  (d)  amended 36041 

747.616  Amended 36041 

790  Authority  citation  revised 36041 

790.2      (b)(6)      redesignated     as 

(b)(6)(i)  and  (ii);  (b)(1),  (3), 
new  (6)(1),  (8)  and  (9)  amend- 
ed; (b)(6)(iii).  (13),  (14)  and 
(15)  added;  (d)  and  (e)  re- 
moved  36042 
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791.8  (c)  amended 36041 

792  Authority  citation  revised 36041 

792.2  (g)(1)  amended 36041 

(f).  (g)(1)  and  (2)  amended 36042 

792.5  (bKlKi).  (ii)  and  (2)  amend- 
ed  36042 

792.22  (a)  amended 36041 

792.24  (b)(3)  amended 36042 

792.26  (a)  amended 36041 

792.27  (a)  and  (c)  amended 36041 

792.37  (a)  amended 36042 

792.40  Amended 36041 

792.50  (a)  amended 36042 

792.170  (c)  amended 36042 

793  Authority  citation  revised 36041 

793.2  (c)  amended 36041 

794.170  (c)  amended 36042 

Ctiapter  IX— Federal  Housing 
Finance  Board  (Parts  900—999) 

935  Authority  citation  revised 2949 

935.1  Amended 2949 

935.5  (a)(2)  amended;   (a)(3)  and 

(b)  through  (g)  added 2949 

935.17  Revised 2950 

Ctiapter  XI— Federal  Financial  In- 
stitutions Examination  Council 
(Parts  1100-1199) 

1102.300—1102.304  (Subpart  D)  Au- 
thority citation  revised 1902 

1102.305  Added 1902 

1102.306  Added 1902 

1102.307  Added 1902 

Ctiapter  XIV— Farm  Credit  System 
Insurance  Corporation  (Parts 
1400-1499) 

1402  Added 24638 

1408  Added 24899 

Ctiapter  )(VI— Resolution  Trust 
Corporation  (Parts  1600-1699) 

1627  Revised 5939 

1630  Added;  interim 8845 

Regulation  at  59  FR  8845  con- 
firmed  37931 


Proposed  Rules: 

8420.  18328,  26456,  27116 

25 5138 

26 29740 

32 6593 


203 30310 

205 10684,  10698.  23031 

208 8420.  26456,  27116,  27427,  43508 

212 7909 

213 3796 

220 33923 

225 12202,  26456,  27116,  39709,  43508 

228 5138 

230 1921,  5536,  24376,  24378,  35271 

261a 5548 

303 21676 

304 15869.29965 

325 8420.  27116.  37726 

327 9687,29965 

333 30316 

335 22555 

336 35480 

337 41990 

345 5138 

348 18764 

362 29559 

366 32661 

500 18979 

545 18979 

550 : 13461 

552 13461,  18979 

562 13461 

563 13461,  18979 

563b 18979,  22764,  29480,  29975 

563e 5138 

567 8420,  27116.  30538.  32143 

571 13461 

574 18979 

575 '.:22764,  29480,  29975 

600—699  (Ch.  VI) 15664 

617 31562 

630 5341 

701 8424,  10334,  11937 

704 18503 

707 39436 

708 33702 

741 8424 

960 1323 

1403 24988 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Ctiapter  I— Small  Business 
Administration  (Parts  1-199) 

101.3-2  Amended 37413 

102.36  (a)  revised 4553 

107  Authority  citation  revised 16916, 

16942 
107.1  Amended 16916,  16942 
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TITLE  13  Chapter  l-Con. 

107.3  Amended 16916.  16943 

107.4  (b)(1),  (2)  and  (3)(i)  revised: 

(c)  amended;  (f)  added 16945 

107.101  (d)  and  (e)  redesigrnated  as 
(e)  and  (0;  (a)  and  new  (e)  in- 
troductory text  revised;  new 

(d).  (g),  (h)  and  (1)  added 16945 

107.103  Revised 16946 

107.201—107.205  Undesigmated 

center  heading  removed 16918 

107.201  Removed 16918 

107.202  Removed 16918 

107.203  Removed 16918 

107.204  Removed 16918 

107.205  Removed 16918 

107.210—107.263         Undesignated 

center  heading  added 16918 

107.210  Added 16918 

107.220  Added 16921 

107.230  Added 16921 

107.240  Added 16923 

107.241  Added 16923 

107.242  Added 16924 

107.243  Added 16925 

107.244  Added 16926 

107.245  Added 16927 

107.246  Added 16928 

107.247  Added 16928 

107.250  Added 16928 

107.260  Added 16930 

107.261  Added 16930 

107.262  Added 16932 

107.263  Added 16933 

107.302  Revised 16946 

107.303  (b)  redesignated  as  (c);  (a) 
and  new  (c)  introductory 
text,  (6)  and  (7)  Example  re- 
vised; new  (b)  added 16947 

107.304  Heading,  (a)(1)  and  (b)  re- 
vised; (c)  added 16947 

107.305  Added 16948 

107.401  (a)(5)  revised 16948 

107.402  (a)  and  (d)  revised;  (e),  (f) 

and  (g)  added 16948 

107.403  (b)(1)  revised 16949 

107.501  (c)  amended 16949 

107.601  (g)  amended;  (h)(1)  re- 
vised  16949 

107.705  (a)(8)  added 16949 

107.706  Revised 16949 

107.707  Revised 16950 

107.708  Revised 16950 

107.710  (b)(3)  revised 16950 

107.711  Revised 16950 

107.712  (c)  amended 16950 

107.901  (a)  amended 16933,  16951 


107.906  (a)  revised 16933 

107.1004  (a)  amended 16933 

107  Appendix  III  added 16951 

Appendix  in  correctly  added 

28471 

108.8  (g)  revised 36046 

120.101-2  (b)  removed:  (c)  through 
(h)  redesignated  as  new  (b) 

through  (g) 36044 

121  Waiver 38113,  38114,  38115 

121.80  (aK4)  correctly  designated 

38116 

121.601  Table  revised 16518 

Table  corrected 19753 

Clarification 23131 

121.802  (a)(2)  amended;  (a)(3)  re- 
designated    as     (a)(4);     new 

(a)(3)  added 16956 

(a)(3)  revised 28234 

121.906  (b)(3)  revised 12814 

121.1102  (a)(3)  added 12814 

121.1106  (b)(3)  revised 12814 

121.1603  (a)(4)  amended 39427 

122.62— 122.62-4  Added 6941 

123.3  Amended;  interim 10964 

123.25  (a)  and  (b)  revised 8214 

(a)  revised 36046 

123.41  (b)(2)(ix)  revised 10956 

(b)(2)  revised 36045 

124.107  Introductory  text  and  (a) 
revised;  (b)  and  (c)  redesig- 
nated as  (c)  and  (d);  new  (b) 
added 12814 

124.111  (a)(2)(il)  revised 12815 

124.112  (a)(3)(i)  removed;  (a)(3)(ii) 
and  (c)(2)(iii)  redesignated  as 
(a)(3)(i)  and  (c)(2)(iv);  (a)(1), 
(c)  introductory  text  and 
new  (2)(iv)  introductory  text 
amended:  new  (a)(3)(ii)  and 
new  (c)(2)(iii)  added;  (c)(2)(i) 
revised 12815 

124.305  (f)  revised 12815 

124.307  (e)  added 12815 

124.311  (f)(4)  and  (5)  introductory 
text  revised;  (f)(5)(iii)  and 
(iv)  redesignated  as  (0(5)(iv) 
and  (v);  new  (f)(5)(iii)  added; 

new  (fX5)(v)  amended 12815 

(i)  added 12816 

124.321  (h)(2)  and  (3)  amended 12816 

124.601  (c)  amended 12816 

124.602  (f)  and  (g)  amended 12816 

124.604  Amended 12816 

124.605  (a)(3)  and  (c)(1)  amended 
12816 
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124.607  (d)  amended 12816 

124.608  (a),  (b)  introductory  text. 

(1),  (3)  and  (c)  amended 12816 

124.609  (a)  and  (b)  amended 12816 

Authority  citation  revised 16942 

Chapter  III— Economic  Develop- 
ment Administration,  Depart- 
ment of  Commerce  (Parts 
300-399) 

302  Authority  citation  revised 15329 

302.2  Revised;  interim 15329 

302.3  (b)  revised;  interim 15329 

302.7  (a)(2)  revised;  interim 15329 

302.8  (a)(2)  revised:  interim 15329 

305.5  (b)(3)  table  amended;  In- 
terim  15329 

Proposed  Rules: 

107 5552,40315 

108 8425,  12864 

116 2782 

120 8425,  15872 

121 1360,  11938.  19150,  44652 

123 33456 

124 44652 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1—199) 

13  Authority  citation  revised 44268 

SFAR  No.  72  added;  eff.  8-26-94 

through  8-26-96 44269 

23  Special  FAA  conditions  ....8119,  23095. 

34572.  39941.  44896 

23.561  (b)(2)(iv)  added 25772 

23.783  (f)  added 25772 

23.803  Existing  text  designated 

as  (a);  (b)  added 25773 

23.805  Added 25773 

23.807  (d)  introductory  text  and 

(1)  revised:  (d)(3).  (4)  and  (e) 

added 25773 

23.811  (c)  added 25773 

23.812  Added 25774 

23.813  Existing  text  designated 

as  (a);  (b)  added 25774 

23.815  Existing  text  designated 
as  (a)  and  amended;  (b)  added 
25774 


25  Special  FAA  conditions 7199.  7202, 

13870,  13875,  14740,  28234,  28762, 
29538.39427 

Authority  citation  revised 32057 

25.519  Added 22102 

25.1316  Added 22116 

25.1415  (d)  revised 32057 

27  Special  FAA  conditions 3988 

29  Special  FAA  conditions 22499 

Authority  citation  revised 32057 

29.1415  (d)  revised 32057 

36  Policy  statement 39679 

39.13 4,  5.  509.  511.  513.  516.  1472,  1903, 

1904,  1906,  1907,  1909,  1910,  1911, 
1913,  1915.  2520,  2951,  2953,  3653, 
3788,  3989,  4554,  4556,  4557,  4560, 
4562,  4564,  4567.  4569,  4573,  4574, 
4576,  4790.  5076,  5079,  6216,  6535, 
6536,  6538,  6540,  6543,  6546,  6899, 
7210,  7901,  7902,  7904,  7905,  7908, 
8130,  8382,  8385.  8387.  8389,  8392, 
8394,  8395,  8520,  8846,  9401,  10058, 
10271,  10273,  10274,  10277,  10280. 
10575,  10735,  10736,  11532,  11533, 
11715,  11717,  12159,  13439,  13440, 
13442,  13444,  13445,  13447,  13448, 
13647,  14547,  14744.  15044.  15331. 
15332.  15615.  15854,  15855,  17468, 
17682,  17684,  17685,  17687,  17688, 
18295,  18710,  18713,  18714,  18715, 
18716,  18718,  18720,  18721, 
18723,18954,  18956,  18958,  18959, 
18961,  18963,  19128.  21644.  22126. 
22128,  23132,  23134,  23136,  23137, 
23138,  23140,  23143,  23144,  23146, 
23147,  23149,  23152,  23616,  23793, 
24035.  25289,  25292,  25294,  25296, 
25805,  25806,  25807.  25808.26104, 
26108,  27230,  27232,  27443,  27971, 
27973,  28476,  28764,  29352,  29353, 
29355,  29356,  29541,  30278,  30280, 
30282,  30284,  30287,  30675,  31508, 
31510,  31515.  31517.  31518.  32326. 
32328,  32330.  32332.  32648.  32874. 
32876,  32878.32880.  32882.  32883, 
33644,  33646,  33649,  33651,  34575, 
34577,  34758,  34967,  35235,  35236, 
35238,  35239,  35242,  35243,  35245, 
35246,  35247,  36047,  36048,  36931, 
36934,  37156,  37415.  37658.  37661. 
37663.  37932.  37935.  38118. 
38351.38354,  38356,  38555,  39430, 
39431,  39433,  40798.  40800.  41227. 
41228.  41231.  41234.  41236.  41238. 
41239.  41644.  41647.  41649,  41654, 
41657,  41663,  43026,  43028,  43029. 
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TITLE  14  Chapter  l-Con. 

43030.  43033.  43034.  43727,  43729. 
44900.  44902,  44904.  44906.44909. 

44910 

Corrected 7897,  8620.  10735.  11182. 

23148.  34899.  40084,  42156 

61  Authority  citation  revised 7388, 

17646 

61.14  Revised 7389 

61.197  (c)  revised 17646 

63  Authority  citation  revised 7389 

63.12b  Revised 7389 

65  Authority  citation  revised 7389 

65.23  Revised 7389 

65.46  (aX2)  and  (d)  revised;  (e)  re- 
moved; (f)  redesignated  as  (e) 

42927 

65.46a  Added 7389 

65.46b  Added 7389 

71.1... .663.  1619.  1620.  1621.  1622.  1623.  3789. 

4261.  4577.  4578.  5621.  6833.  8131. 

8132.  8396,  8521,  8622.  8623.  9073. 

9629,  9920,  9921,  10740.  10741.  10742. 

10743.  10745.  10746.  10747.  10967. 

10968.  11534.  11536.  12160.  13195. 

13196,  13647,  13648.  13649.  13879. 

14548.  14746,  15616,  15617,  15618. 

16619.  18296,  18725.  18726,  19634. 

22502,  22503,  22736,  22737,  22738. 

22969,  22970.  22971.  23617.  23618. 

23619,  23620,  23621,  23622,  24036. 

24038.  24341,24342,  24343,  24344. 

24345,  24349,  24907,  24909,  24911, 

24912,  24913,  25298,  25299.  25301, 

26302,  26562,  26697.  26598,  26930, 

26931.  27447.  27449,  27450,  27451, 

27452,  28245,  28477,  28478,  29190. 

29543.  29937.  29938.  29939. 

29940.29945.  29946.  29947.  29948. 

29949,  30288,  30289,  32076.  33422. 

33662,  34578.  34759,  34760,  36050. 

37167,  37667,  38556,  38668.  38669, 

38561,  39434,  39435,  39436,  40228, 

40229,  40230,  40231,  40232,  40233, 

40234,  40466,  40801.  40802.41399. 

42490.  43446.  43447.  43448.  43449. 

43450.  43451,  43453,  43454,  43455, 

43456,  43457,  43458,  43459 

Regrulation  at  68  FR  64881  eff. 

date  corrected  to  3-3-94 662 

Corrected 947.  1472.  2954.  2956.  3409. 

5080.  6217.  8623.  19634.  22504.  25054. 

25297.  26931.  28449.  30832.  32075. 

34759.  35248.  38367,  38567,  38659, 

'  38560,  43459 

Regulations    at    68    FR    47041. 

47371.  47372.  47373,  47631.  47633 


and  47635  eff.  date  delayed  to 

5-15-94 10743 

Regulations  at  68  FR  48722  and 
59  FR  1619  eff.  date  delayed 

to  5-15-94 10744 

Regulation  at  59  FR  12960  eff. 

date  corrected  to  6-23-94 18724 

Regulations  at  58  FR  48727  and 
59  FR  10744  eff.  date  delayed 

24914 

Regulations    at    58    FR    47041 
60562  and  69  FR  10743  eff.  date 

delayed 24914 

Regulations  at  69  FR  1619  and 

10744  eff.  date  delayed 24916 

Regulation  at  69  FR  19634  eff. 

date  delayed  to  8-18-94 26420 

Regulation     at    59     FR     24344 

withdrawn 31618 

Revised;  eff.  9-16-94  through  9- 

15-95 43036 

71.5       Amended;       eff.       9-16-94 

through  9-15-95 43035 

71.31      Amended;      eff.      9-16-94 

through  9-16-95 43035 

71.33    (c)    amended;    eff.    9-16-94 

through  9-16-95 43035 

71.41      Amended;      eff.      9-1&-94 

through  9-15-95 43036 

71.51      Amended:      eff.      9-16-94 

through  9-15-96 43036 

71.61      Amended;      eff.      9-16-94 

through  9-16-95 43035 

71.71  (b)  through  (0  amended;  eff. 

9-16-94  through  9-15-95 43036 

71.79      Amended;      eff.      9-16-94 

through  9-15-95 43035 

71.901   (a)   amended;   eff.   9-16-94 

through  9-15-95 43035 

73  Technical  correction 3990 

73.23 19635 

73.25 19636 

73.29 19636 

73.30 10748 

73.31 36692 

73.63 19637.43460 

73.67 22129 

73.202  (b)  table  amended 7908 

91  Regulations  at  59  FR  2918  and 

10958  eff.  date  delayed 24916 

SFAR  67  added 25283 

SFAR  68  added 25285 

SFAR  No.  69  added;  eff.  5-13-94 

to  5-13-95 25810 

Technical  correction 29716 

Authority  citation  revised 32067 
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Policy  statement 39679 

91.126  (b)  introductory  text  re- 
vised; (d)  added 11683 

91.127  (c)  added 11693 

91.130  (e)  added 11693 

91.144  Added 17462 

Correctly  designated;  heading 

correctly  added 37669 

91.207  (a)  introductory  text.  (1) 
introductory  text.  (2)  and 
{c){2)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 
(e)(2)  amended;  new  (d)  added 

32057 

(a)(1)  and  (2)  corrected 34578 

91  Appendix  D  amended 2918.  6547. 

37667 
Regulation  at  59  FR  2918  eff. 

date  delayed  to  5-15-94 10958 

93  Study 15332 

95 5081.  6549,  15045.  27454.  39437 

97.21—97.35 1624.  1626,  3790.  3791,  5623, 

5524.  8526,  8526,  11183,  11184,  12817, 
12818,  12822,  15620,  16120,  18477, 
18479,  18727,  22739,  24917.  24918. 
24920.  26933,  27457.  28479.  30676. 
30677.  30681.  33423.  33426.  33429. 
35249.  35261,  37416,  37418,  39944, 
39945,  39947,  44912,  44914,  44915 

121  SFAR  No.  36  revised 3940 

Technical  correction 3990 

Authority  citation  revised 7389 

Appendix  I  revised 42928 

121.339  (a)(4)  revised 32057 

121.343     (c)     introductory     text 

amended;  (c)(1)  added 26900 

121.353  (b)  revised 32057 

121.456  (c)  revised;  (d)  removed 

'....42928 

121.458  Added 7389 

121.469  Added 7390 

121.461  Revised 42991 

121.461—121.466  (Subpart  P)  Head- 
ing revised 42991 

121.467  Added 42991 

121.683  (a)(1)  revised  (OMB  num- 
ber pending) 42993 

121  Appendix  A  amended 1781 

Appendix  J  added 7390 

125  Authority  citation  revised 32057, 

42993 

125.37  Heading  and  (a)  revised 42993 

125.207  (a)(l)(iii)  amended 1781 

125.209  (b)  revised 32068 

127  SFAR  No.  36  revised 3940 

136  SFAR  No.  36  revised 3940 


Authority  citation  revised 7396, 

32058 

135.1  (c)  and  (d)  revised 7396 

135.63  (a)(3),  (4)(x)  and  (b)  re- 
vised;    (a)(6)     added     (OMB 

number  pending) 42993 

135.129  (a)(2)  and  (3)  redesignated 
as  (a)(3)  and  (4);  (a)(2),  new 
(3)  heading  and  new  (4)  head- 
ing added;  (a)(1)  revised 33603 

136.167  (c)  revised 32058 

135.177  (a)(l)(lii)  amended 1781 

135.249  (c)  revised;  (d)  removed 

42933 

136.253  Added 7396 

135.256  Added 7397 

136.261  Introductory  text  revised; 

(e)  added 42993 

136.261—135.271  (Subpart  F)  Head- 
ing revised 42993 

135.273  Added 42993 

139.311  (0  revised 7120 

141  Authority  citation  revised 17646 

141.79  (c)  revised 17646 

145  SFAR  No.  36  revised 3940 

157  Comment  disposition 10262 

Chapter  ll-Offlce  of  tti©  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  20(y-399) 

300.0  Amended 10061 

302.1  (a)  amended 10061 

302.22a  (b)  introductory  text,  (1), 

(c)  and  (d)  amended 10061 

303.02  (b)  amended 10061 

325.7  (c)  amended 10061 

325.8  (b)  amended 10061 

385.1  Amended 10061 

385.13  (vv)(4)  amended 10061 

386.14  (b).  (e).  (cc)(4)  and  (kk) 
amended 10061 

Ctiapter  V— National  Aeronautics 
and  SpKice  Administration  (Ports 
1200-1299) 

1209.100—1209.104  (Subpart  1)  Re- 
moved  18730 

1209.402  (c)(1)  revised 35623 

1209.403  Revised 35623 

1260.102  Revised;  interim 36366 

1260.201  Amended;  interim 36365 

1260.302  (d)  introductory  text  re- 
vised; interim 36366 

1260.303  (1)  added;  Interim 36355 
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TITLE  14  Choptw  V-Con. 

1260.406  Amended;  Interim 38901 

1260.422  (1)  added;  Interim 36355 

1260.604  Revised;  Interim 38901 

Proposed  Rules: 

1—199  (Ch.  I) 31,  554.  1362.  2783.  3796. 

5554.  9449.  11009.  13897,  14794. 

22565.  24092.  29210.  29561.  32668. 

32941.  33457.  35868,  37442.  39983. 

44669 

1 19296.  37878.  39192 

13 29880.  40192.  41192 

16 29880.  41192 

21 2784.  19114.  34779 

23 2784.  33822.  35196.  37620.  37878 

25 14571.  19296.  22718.  22766 

27 554.  17156.  29976 

29 554.  17156.  29976.  33598 

33 703,  704.  984.  4140.  5356.  35272 

34 17640 

36  39711 

39...V.V35.  2te!  are.  556,  5^^^^ 

1505.  1676.  3527.  3636.  3797.  3798. 

4605.  4607,  4869,  4870,  4873,  4875. 

5139.  5359.  5361.  5654,  5964.  5965. 

5966.  5968.  6603.  6933,  7228.  7231. 

7233.  7913.  7914.  8145.  8875. 

8878.8879.  9449.  9450.  10336.  10338. 

10340.  10758.  11733.  11735,  11737, 

11739,  11939,  11940,  11942,  11944, 

11946.  11947.  12203.  12205.  12207. 

12558.  12560.  12865.  13898.  14124. 

14795.  14797.  14799.  14800.  15348. 

15873.  15875,  16151.  16574.  17288. 

18768.  19151.  19152,  19154.  19681. 

19683.  22138.  22141.  22565.  22769, 

22771.  23031.  23174.  24382.  24383, 

24670.  24671.  25843.  25844.  25846. 

27249.  27510.  28031.  29210.  29212. 

29391.  29744.  29745.  30543.  32144, 
33233,33704.  34396.  34584.  35488. 

35490.  36096.  36098.  36375.  36376. 

36998.  37182.  37183.  37185.  37443. 

38139.  38141.  38143.  38144.  38146. 

38147.  38384.  38387.  39983.  40488. 

40490.  41261.  42186.  43304.  43784. 
44670,  44672 

61 17162 

65 7412,42430 

66 42430 

71 706,  1677,  1679,  1680.  1681.  1682.  1683. 

1684.  1686.  1687.  2316.  2454.  3032. 

3409.  3801.  3802.  4608.  4609.  4610. 

4611.  4612.  4978.  5556.  5740.  8041. 

8147.  8148.  8149.  8565.  8566.  8567. 
8568.  10040.  10084.  10760.  11010, 


11222. 
11563. 
12874. 
13262. 
14576. 
14805. 

15666, 
15671. 
18329. 
22569. 
24093. 
26766. 
28499. 

32146, 
35492. 
37187, 
43306. 


11223. 
11564. 
12875. 
13263. 
14577. 
15136. 
15667, 
16153, 
18506. 
22570. 
24384. 
27512. 
29213. 
32669, 
35869, 
38386. 
43307, 


11224, 
11565. 
12876. 
13663. 
14578. 
15137. 
15668, 
16156. 
18770, 
23033. 
24673. 
27513. 
29215. 
33235. 
36099. 
39394. 
43306. 


11561, 
12208, 
13260, 
14573. 
14803. 
15138. 
15669. 
17055. 
22567. 
23034, 
24990. 
27614. 
29562. 
34192. 
36100, 
40084, 
43309, 


73 23644, 

91 3409.  12740.  15350.  22142.  31093. 

37620.  39711, 
93  34192 

121 5741,  7412.  7420.  7614,  8570, 

17166 

125 

129 5741,7420 

135 5741,  7412.  12740,  15308,  15350, 


187 

189 29934 

200—399  (Ch.  II) 

257 

275 

399 


11562, 

12209. 

13261. 

14574. 

14804. 

15665. 

15670. 

17056. 

22568. 

23642, 

26465, 

28498. 

30632. 

34585. 

36730. 

42535. 

43311. 
43517 
37188 

31886. 
43994 
38508 

15308, 

,  18456 
18456 

,  15308 

18456. 
31886 

.33832 

,39395 
..4614 
40836 
..3033 
40636 


TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  ttie  Secretary 
of  Commerce  (Parts  0—29) 

7  Redesignated  as  Part  285 22745 

Cttapter  ll-NatlorKii  Irutitute  of 
StarKlards  arKl  Tectinology,  De- 
partment of  Commerce  (Parts 
200-299) 

285  Redesignated  from  Part  7 22745 

Authority  citation  revised 22745 

285.1  Revised 22746 

285.2  Revised 22746 

285.3  Revised 22746 

285.4  Revised 22746 

285.5  Revised 22746 

285.6  Revised 22747 
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285.7  Revised 22747 

285.8  Added 22747 

285.11  (a),  (b)(1),  (3)(ii)  and  {c>  re- 
vised; (e)  and  (f)  added 22747 

285.12  (a)  and  (b)(6)  revised 22748 

285.13  (a)  and  (c)  revised 22748 

285.14  (a)  Introductory  text  and 

(c)  revised 22748 

285.15  (a)  and  (c)  revised 22748 

285.17  (c)  revised 22748 

285.18  Revised 22748 

285.19  (a)  revised 22748 

285.21  (a)  and  (c)  revised 22748 

285.22  Revised 22748 

285.23  (a)  and  (b)  revised;  (d)  re- 
moved  22749 

285.24  Revised 22749 

285.26  Added 22749 

285.31  Revised 22749 

286.32  Revised 22749 

286.33  Revised 22750 

286  (Subchapter  J)  Added 19131 

290  Authority  citation  revised 22505 

290.4  (b)  Table  1  and  (cK5)  revised 

22505 

295  Authority  citation  revised 666 

295.1  Revised 666 

296.2  (a)  revised;  (b),  (c)  and  (d) 
through  (1)  redesignated  as 
(e),  (h)  and  (k)  through  (p); 
new  (b),  (c).  (d).  (0.  (g).  (I) 

and  (J)  added 666 

(h),  (k)(l)(v),  (1)  and  (p)  re- 
vised; (k)(lKvi).  (q)  and  (r) 
added 667 

296.3  Redesignated  as  295.6;  new 
296.3  added 667 

295.4  Redesignated  as  295.7 667 

Added 668 

295.5  Redesignated  as  295.8 667 

Added 668 

295.6  Redesignated  as  295.9;  new 

295.6  redesignated  from  295.3 
667 

Revised 668 

295.7  Redesignated  as  295.10;  new 

295.7  redesignated  from  295.4 
667 

Revised 669 

295.8  Redesignated  as  295.11;  new 

295.8  redesignated  from  295.5 
667 

Revised 669 

296.9  Redesignated  as  295.12;  new 

295.9  redesignated  from  295.6 
667 


295.10  Redesignated  as  295.13; 
new  295.10  redesignated  fi-om 

295.7 667 

295.11  Redesignated  from  295.8 667 

295.12  Redesignated  from  295.9 667 

295.13  Redesignated  trom  295.10 
667 

295.14  Added 670 

295.20—295.24  (Subpart  B)  Head- 
ing revised 670 

295.21  Revised 670 

296.22  Revised 670 

296.24  Revised 670 

295.30—295.32  (Subpart  C)  Head- 
ing revised 670 

295.30  Revised 670 

295.31  Revised 670 

Ctiapter  III— International  Trade 
Administration.  Department  of 
Commerce  (Parts  300—399) 

303.14     (a)(l)(l).     (dXl)    and     (2) 

amended 8847 

(e)  amended 8848 

Cttapter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

770  Authority  citation  revised 8849, 

25305 

770.2  Amended 8849,  13197 

770.14  (a)  introductory  text  and 

(3)(ii)  amended 30683 

770  Supplement  No.  1  amended 
6524.  25305 

771  Authority  citation  revised 25306. 

40235,  44887 

771.2  (c)(7)  revised:  interim 10962 

(c)(ll)  revised 14361 

(c)(ll)  removed 30685 

(cM6)  added 40236 

771.4  Footnotes  4  through  6  re- 
designated   as    Footnotes    2 

through  4;  interim 10962 

(b)(3)  revised 14362 

(b)(3)  removed 30685 

771.6  Footnote  8  redesignated  as 

Footnote  5;  interim 10962 

771.9  Footnote  9  redesignated  as 
Footnote  6;  interim 10962 

771.10  Footnote   10  redesignated 

as  Footnote  7;  interim 10962 

771.12  Footnotes  11  and  12  redes- 
ignated as  Footnotes  8  and  9; 
interim 10962 
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TITLE  15  Chapter  Vll-Con. 

771.14  (b>amended 30683 

771.17  (a)(4)  and  (f)(3Klv)  re- 
moved; (a)(5)  redesignated  as 
(a)(4):  (e)(3)(il).  (f)(2)(Ill)  and 
(3)(iii)  revised;  (e)(3)(iii) 
added;  (fX2)(i)  and  (11) 
amended. 9403 

771.18  Footnote  13  redesignated 

as  Footnote  10;  Interim 10962 

(b)(l)(il)  revised 44887 

771.20  Added 15622 

(b)  amended 25306 

771.23  (c)  amended 15622,  25306 

771.24  Added;  interim 10962 

771.25  (b)  and  (0(2)  amended 13197 

771.27  Removed 6624 

771.28  Removed 6624 

771  Supplement  No.  1  added 16622 

Supplement  No.  1  amended 25306 

772  Authority  citation  revised 8849. 

25305 

772.1  (h)  added 8850 

772.4  (a)(l)(iv)  revised;  interim 10963 

772.11  (b)(2)(i)  amended;  (k)(l)  in- 
troductory text  revised 25306 

772  Supplement  No.  1  amended; 
Interim 10963 

773  Authority  citation  revised 8849. 

26306 

773.1  (a)  removed 30685 

773.2  (b)(1)  removed 30685 

773.3  (h)  and  (j)(2)(il)  removed; 
(j)(2)(iii)  redesignated  as 
(j)(2)(ii) 25306 

(b)(1)  revised;  (dM3)(ii)(E)(3)  re- 
moved  30686 

773.7  (d)(l)(lii)  revised;  (e)  re- 
moved; (k)  introductory  text 
amended 25306 

(b).  (d)(l)(ii)(C).  (D)  and  (3)(ii) 
introductory  text  revised; 
(d)(l)(ii)(E)  removed 30685 

773.8  (d)(1)  amended 26306 

773.9  (1)  amended;  interim 12826 

773  Supplement  No.  1  amended 
8850 

Supplement  No.  1  through  4 
amended;      interim      (ECCN 

3A52) 10963 

Supplement  No.  8  amended 13197 

Supplement  No.  3  amended 26306 

774  Authority  citation  revised 26305 

774.2  (a)(4)  revised 9403 

(i)(3).  (j)  and  (k)(l)  revised;  (n) 
added;  interim 10963 


(i)(l).  (J)  introductory  text,  (k) 
Introductory    text    and    (2) 

amended 13197 

(o)  added 15622 

774.3  (c)(l)(li)  revised 25306 

775  Authority  citation  revised 25305 

775.1  (b)  table  amended 26306 

(a)  amended 30683 

775.1  Supplement  No.  1  amended 
30683 

775.2  (b)(1)  revised 26306 

776.3  (b)  introductory  text  and 
Footnote  1  revised 26306 

(b)  amended 30683 

775.5  Removed 25306 

775.8  Heading  and  (b)(2)  revised; 

(a)  and  (e)  amended 25306 

776.10  Introductory  text,  (c)(2) 
heading  and  Introductory 
text,  (3),  (0  introductory 
text,  (g)(1)  introductory 
text,  (2)(i)  introductory  text, 
(2)(il)  and  (h)(1)  introductory 
text  revised;  (a),  (b),  (d)  and 
(g)  heading  amended;  Foot- 
note 4  redesignated  as  Foot- 
note 3 25307 

775  Supplement  No.  1  amended 
25308 

776  Authority  citation  revised 8849 

776.10  (a)(2)  revised 25308 

776.11  (a)  revised 8850 

(f)(6)(i)(D)  and  (il)(A)  revised 

26308 

778  Authority  citation  revised 25306 

778.2  Revised;  Interim 10964 

778.3  Revised;  Interim 10964 

778.4  Revised;  interim 10966 

778.8  (a)(1)  introductory  text, 
(5)(1),  (iv)(B)  and  (v)  revised; 
interim 12826 

778.9  (c)  revised;  interim....: 12826 

778  Supplement  No.  5  amended 
25308 

Supplement  No.  5  corrected 27312 

779  Authority  citation  revised 26305 

779.1  (b)(1)  introductory  text 
amended;  (b)(l)(ii)  and  (c)  in- 
troductory text  revised 13449 

779.2  Supplement  No.  1  amended; 
interim 12828 

779.4  Introductory  text  revised 

13449 

(f)(l)(i)  and  Footnote  10  revised 
25308 

(a)  revised;  (e)  removed 30686 
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779.5  (a)(3)  amended 25309 

779  Supplement  No.  2  removed 

30685 

785  Authority  citation  revised 26306, 

40235 

785.1  Heading  and  (a)  revised 6524 

786.2  Heading  revised;  (a)(1) 
amended .». 6625 

(a)(1),  (b)  and  (c)  revised;  (a)(3) 
removed;  (a)(4)  redesignated 

as  (a)(3) 26309 

785.4  (a)(2)   through   (6)  revised; 

(a)(7)  removed 14362 

(a)  removed 30685 

(a)  added 40236 

785  Supplement  No.  2  revised 14362 

Supplements  No.  1  and  2  re- 
moved  30685 

786.6  (a)(l)(il)  and  (c)(2)  amended; 
Interim 10965 

(a)  and  (c)  introductory   text 

revised 30685 

787  Authority  citation  revised 25305 

787.13  (c)  amended;  interim 10965 

(e)(2)(ii)(B)  and  (C)  revised 25309 

799  Authority  citation  revised 8849, 

25305.  40235 

799.1  (b)(4)  revised 30685 

799.1  Supplement  No.  1.  Cat- 
egories 1  and  2  amended 
(ECCN  1E02A.  1E94F,  1E960. 
2A94F.  2A96G.  2B85F.  2B91F, 
2B92F.  2B93F.  2B94F,  2B96G. 
2D92F.  2D93F.  2D94F.  2D96G. 
2E93F) 30687 

Supplement  No.  1,  Categories 
2,  3  and  4  amended  (ECCN 
2E94F.  2E96G,  3A92F,  3A93F. 
3A94F.  3A96G.  3B91F.  3B96G. 
3C96G,  3D94F,  3D96G,  3E94F. 
3E96G,  4A94F,  4A96G) 30688 

Supplement  No.  1,  Categories  4 
and  5  amended  (ECCN  4B94F, 
4B96G.  4C94F.  4C96G.  4D92F, 
4D93F,  4D94F.  4D96G,  4E92F. 
4E93F.  4E94F,  4E96G,  5A90A) 
30689 

Supplement  No.  1,  Category  6 
amended  (ECCN  5A91F, 
5A92F,  5A93F,  5A94P,  5A95F, 
5A96G,  5B94F.  5B96G.  5C96G. 
5D90F,  5D91F.  5D92F.  5D93F, 
5D94F) 30690 

Supplement  No.  1,  Categories  5 
and  6  amended  (ECCN  5D95F. 
5D96G.  6E90F.  5E91F,  5E92F. 


5E93F,  5E94F.  5E95F.  5E96G. 
6A90F.  6A92F.  6A93F.  6A94F, 
6A96G.  6B96G,  6C96G) 30691 

Supplement  No.  1.  Categories  6 
and  7  amended  (ECCN  6D90F. 
6D92F.  6D93F.  6D94F.  6D96G. 
6E90F.  6E92F.  6E93F,  6E94F. 
6E96G,  7A94F.  7B94B.  7D94F. 
7E94F) 30692 

Supplement  No.  1.  Categories  8 
and  9  amended  (ECCN  8A92F. 
8A93F.  8A94F.  8A96G.  8B96G, 
8C96G,  8D92F,  8D93F,  8D96G, 
8E92F,  8E93F,  8E96G,  9A90F, 
9A91F,  9A92F.  9A93F) 30693 

Supplement  No.  1,  Categories  9 
and  0  amended  (ECCN  9A94F. 
9A96G.  9B94F.  9B960.  9D90F. 
9D91F.  9D93F.  9D94F.  9D960. 
9E90F.  9E91F.  9E93F,  9E94F. 
9E96G.  0A18A) 30694 

Supplement  No.  1,  Category  4 
amended  (ECCN  4A01A, 
4A02A,  4A03A) 8860 

Supplement  No.  1,  Category  4 
amended 8851 

Supplement  No.  1,  Category  1 
amended;      interim      (ECCN 
1A44B,   1A45B.   1A46B.   1A47B. 
1A48B.  1A49E,  1A50E,  1A51E) 
10965 

Supplement  No.  1,  Category  1 
amended;      interim      (ECCN 
IBOIA.  1B16A.  1B17A,  1B41B) 
10966 

Supplement  No.  1,  Category   1 
amended;      Interim      (ECCN 
1B50B,    1B51B,    1B52B.    1B63B. 
1B64B.  1B58B,  1B59B,  1B61E) 
10967 

Supplement  No.  1,  Category  1 
amended;  interim  (PXCN 
IClOA,  1C19A) 10968 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1C49B,  1C51B,  IC52B.  1C53B. 
1C54B.  1C56B,  1C56B.  1C57B. 
1C50E) 10969 

Supplement  No.  1.  Category  1 
amended;  interim  (ECCN 
1C93F.  IDOIA.  1D41B.  1D50B. 
1D93F.  lEOlA.  1E19A) 10970 

Supplement  No.  1.  Categories  1 
and  2  amended;  interim 
(ECCN  1E40B.  1E41B,  1E94F. 
2A19A.  2A44B.  2A48B.  2A50B. 


56  LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  3.  1994  THROUGH  AUGUST  31.  1994 


10976 


2E19A. 
2E44B. 
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2A51B.  2A52B,  2A53B.  2A54B, 
2A55B.  2A49E) 10971 

Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2B01A) 10972 

Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2B04A,  2B06A.  2B07A.  2B08A. 
2B09A) 10974 

Supplement  No.  1,  Category  2 
amended;  Interim  (ECCN 
2B24B.  2B40B.  2B41B.  2B44B. 
2B46B.  2B50B.  2B51B.  2B53B, 
2B54B,  2B41E) 10975 

Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2D01A.  2D19A,  2D24B.  2D41B, 
2D44B.  2D50B.  2D52B.  2D53B, 
2D46C.  2D50C.  2D53C.  2D49E) 

Supplement  No.  1,  Category  2 
amended;      interim      (ECCN 
2E01A.  2E02A.  2E03A, 
2E24B.   2E40B.  2E41B, 
2E48B.  2E50B.  2E51B,  2E&2B, 
2E53B.  2E50C,  2E49E) 10977 

Supplement  No.  1,  Category  3 
amended;  interim  (ECCN 
3A01A,  3A41B.  3A42B,  3A43B. 
3A44B.  3A46B.  3A48B.  3A49B. 
3A50B.  3A51B.  3A41E,  3A42E. 
3A45E,  3A52B.  3A53B.  3A54B. 
3A56B.  3A47E.  3A52E) 10978 

Supplement  No.  1.  Categories  3 
and  4  amended;  interim 
(ECCN  3D01A,  3D51B.  3E01A, 
3E40B.  3E41B.  3E51B.  4D01A. 
4D02A,  4E01A) 10981 

Supplement  No.  1,  Category  6 
amended;  interim  (ECCN 
6A02A,  6A03A.  6A05A.  6A42A, 
6A43B.  6A44B.  6A50B) 10982 

Supplement  No.  1,  Categories  6 
and  9  amended,  Interim 
(ECCN  6E01A,  6E02A.  6E40B. 
6E41B.  9B26B) 10983 

Supplement  No.  1.  Category  9 
and  Supplement  No.  3 
amended;  interim  (ECCN 
9D24B.  9E21B) ..10984 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1B70E) 12826 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1C60C.  1C61B) 12827 
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Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1D60C.  1E60C) 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C18A, 
1C93F) 

Supplement  No.  1,  Categories  2 
and  3  amended  (ECCN  3A01A) 

Supplement  No.  1,  Category  3 
amended  (ECCN  3A92F) 

Supplement  No.  1,  Category  3 
amended  (ECCN  3A94F. 
3C03A.  3C04A.  3D94F) 

Supplement  No.  1,  Categories  3 
and  4  amended  (ECCN  3E94F, 
4A03A,4A94F) 

Supplement  No.  1,  Category  4 
amended  (ECCN  4B01A, 
4B02A,  4B03A.  4B94F,  4B96G, 
4C01A.  4C94F.  4C96G.  4D01A. 
4D03A) 

Supplement  No.  1.  Category  4 
amended  (ECCN  4D92F, 
4D93F,  4D94F.  4E01A.  4E02A. 
4E92F.  4E93F,  4E94F,  4E96F) 

Supplement  No.  1,  Category  5 
amended  (ECCN  5A01A, 
5A02A) 

Supplement  No.  1,  Category  5 
amended  (ECCN  5D01A, 
5D02A,  5E01A.  5E02A.  5E03A) 

Supplement  No.  1,  Category  5 
amended  (ECCN  5D03A, 
5E01A.  5E02A) 

Supplement  No.  1,  Categories  5 
through  9  amended  (ECCN 
5A90F.  5A91F,  5D90F,  5E90F) 


Supplement  No.  1,  Category  1 
amended  (ECCN  1C92F. 
1C93F.  1A96G,  1B96G,  1C94F, 
1C96G.  1D93F,  1D94F.  1D96G) 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A84C. 
0A86F,  0A95H,  0A96G.  0E18A. 
0E84C.  0E96G) 

Supplement  No.  1,  Categories 
1,  2,  5  and  6  amended  (ECCN 
1A88F,  2B85F,  5A80D.  6A02A) 


.12828 

.13880 

.25309 
.25311 

.25312 

.25313 

.25314 

.25315 
.25316 

.25317 
.25318 

.25322 

.30686 
.30695 
.40236 


Supplement  No.  1,  Category  6 
amended  (ECCN  6A03A, 
6D21B.  6E01A,  6E02A) 40237 

Supplement  No.  1,  Categories  9 
and  10  amended  (ECCN 
9A22B.  9A91F.  0A18A.  0A84C. 

0A86F.  0A88F) 40238 

799.2  Supplement  No.  1  amended; 

Interim 10984 

Chapter  IX— National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

923  Authority  citation  revised 27975 

923.1  (b)  amended;  (c)(7).  (8)  and 

(9)  added 27975 

(d)(5)  amended .". 27985 

923.2  (d)(2)  and  (h)  revised 27975 

923.3  (a)  and  (b)(1)  revised 27976 

923.10  Revised 27977 

923.11  (a)  and  (c)(4)(ll)  revised; 
(b)(1)  amended;  (c)(4)(v) 
added 27977 

923.12  (a)   and   (b)   Introductory 

text  revised 27977 

923.13  (a)  and  (b)(3)(ii)  revised; 
(b)  introductory  text  amend- 
ed  27977 

923.20  (a)  amended 27977 

923.21  (a)  and  (b)(l)(i)(0)  revised 
27977 

923.22  (a)  revised;  (b)(1)  amended 
27977 

923.24  (a)  revised 27977 

923.25  (a),  (c)(1)  and  (2)  revised 
27978 

923.30  (a)  and  (c)  revised 27978 

923.31  (a)(1).  (b)(1)  and  (2)  revised 
27978 

923.32  (a)(1)  revised 27978 

923.33  (c)(1)  introductory  text  re- 
vised  27978 

923.40  (b)  amended;  (c)  and  (d)  re- 
vised  27978 

923.41  (a),  (b)(1)  and  (2)  introduc- 
tory text  revised 27979 

923.42  (a)   and   (b)   introductory 

text  revised 27979 

923.43  (a)  revised;  (b)  introduc- 
tory text  and  (c)(2)(i)  amend- 
ed  27979 

923.44  (a)  revised 27979 


923.45  (b)(2)  removed;  (b)(3)  redes- 
ignated as  (b)(2):  (a)  and  new 
(b)(2)  revised 27979 

923.46  (a),  (c)(1)  and  (2)  revised 
27980 

923.47  (a)  revised 27980 

(b)(3)  and  (c)(1)  amended 27985 

923.50  (a),  (b)(2)  and  (3)  revised; 
(b)(4)  and  (5)  added;  (d) 
amended 27980 

923.51  (a),  (d)  introductory  text 
and  (5)(vll)  revised;  (b) 
amended 27980 

923.52  (a)  and  (b)(3)  revised 27980 

923.53  (a)(1)  revised 27981 

923.54  (d)  revised 27981 

923.55  (a)  revised;  (b)  amended 27981 

923.56  (a)  and  (b)(1)  revised 27981 

923.57  (a),  (b)(1).  (2)(i)  and  (Iv)  re- 
vised  27981 

923.58  (a)  revised 27981 

923.60  (Subpart  G)  Revised 27982 

923.70  Revised 27982 

Amended 27985 

923.71  (b)  Table  2.  (c)(4)(l) 
through  (vi)  revised:  (d)  re- 
moved  27982 

(a)  and  (c)  amended 27985 

923.72  (a)  amended 27985 

923.73  Revised 27983 

923.74  Removed 27983 

923.75  Removed 27983 

923.76  Removed 27983 

923.80  (b)    revised;    (c)    redesig- 
nated as  (d);  new  (c)  added 
27983 

923.81  (a)  and  (bK3)(l)  revised 27983 

(bK4)(l)  amended 27985 

923.82  (a)(l)(i)(A).  (v)(D).  (2),  (b) 

and  (c)  revised 27984 

(a)  Introductory  text  and  (c)(1) 
Introductory  text  amended 
27985 

923.83  (b)  amended 27984 

923.84  (b)(1)  introductory  text. 
(1).  (11).  (2)  introductory  text, 
(i)(B).  (C).  (3).  (4)  Introduc- 
tory text.  (IXA)  and  (5) 
amended 27985 

923.90  (e)  and  (0  revised 27984 

(a)  amended;  (f)  revised 27985 

923.91  (a)  and  (b)  revised 27984 

923.92  (a)  revised 27984 
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923.93  Removed;  new  923.93  redes- 
ignated from  923.94;  {c)(2)(l) 
revised;  (d)  and  (f)  amended 
27984 

(e)(4)(ll)  and  (g)  amended 27985 

923.94  Redesignated  as  923.93; 
new  923.94  redesignated  from 
923.95 27984 

923.95  Redesignated  as  923.94; 
new  923.95  redesignated  from 
923.96;  (a)(4)  revised 27984 

923.96  Redesignated  as  923.95; 
new  923.96  redesignated  from 
923.97 27984 

923.97  Redesignated  as  923.96; 
new  923.97  redesignated  from 
923.99 27984 

923.98  Removed;  new  923.98  redes- 
ignated from  923.100 27984 

(a)  re  vised 27985 

923.99  Redesignated  as  923.97 27984 

923.100  Redesignated  as  923.98 27984 

923.101—923.105  (Subpart  K)  Re- 
moved  27985 

925  Added  (effective  date  pend- 
ing)  24610 

926  Removed 27985 

927.1  (a),  (b)  and  (f)  revised 27985 

946.2  Amended 44314 

946  Appendix  A  added 9923 

Chapter  XI— Techrtology  Adminis- 
tration, Department  of  Com- 
merce (Parts  1100-1199) 

1180  Added 10 

Proposed  Rules: 

290 3803 

701 21678 

768 _ 6528 


770. 
771. 
772. 
773. 
774. 
775. 


.6528 
.6528 
.6528 
.6528 
.6528 
.6528 


776 6528 

777 6528,  13900 

778 6528 


779. 
785. 
786. 
787. 
788. 


.6528 
.6528 
.6528 
.6528 
.6528 
.6528 


790. 
791. 
799. 


.6528 
.6528 
.6528 


801 38387 

806 44090 

990 1062.  1189,  1190,  9688,  32148 

TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

Chapter    1    Request    for    public 

conunent 2955 

2.33  Revised 34968 

2.41  (a),  (b),  (e)  and  (f)  revised 34969 

4.9  (b)(7)(i),  (c)(1)  and  (3)  revised 

34970 

244  Removed 8527 

305  Heading  revised 34031 

305.2  (n)  through  (v)  revised;  (w) 
through  (hh)  added;  eff.  5-1&- 

95 25206 

(h).  (i)  and  (j)  revised 34031 

305.3  (k)  through  (n)  revised;  (o), 
(p)  and  (q)  added;  eff.  5-15-96 
25206 

(a)  and  (b)  revised 34031 

(c)(1),  (h)(4)  and  (5)  added;  (e). 

(f)  introductory  text,  (g),  (h) 
introductory  text,  (3)  and  (i) 
revised 34032 

305.4  (e)(2)  and  (3)  revised;  eff.  5- 
15-95 25207 

305.5  Revised;  eff.  5-15-95 25208 

Heading  and  (a)  introductory 

text  revised 34033 

305.6  Revised;  eff.  5-15-95 25208 

305.7  Re  vised 34033 

305.8  (a)  and  (b)  revised;  eff.  5-15- 

95 25208 

(a)(1)  revised 34033 

305.9  (a)  revised 5700 

(b)  amended 34033 

305.10  Revised 34033 

305.11  (a)(5)(iil)(C)  introductory 
text  amended;  (a)(5)(iii)(D). 
(G)(;),  (2)  and  (3).  (b)(3)(vi). 
(xKA).  (B)  and  (C),  (c)  intro- 
ductory text  and  (1)  revised; 
(c)(3)(vi)  added 34035 

(a)  heading  and  (e)  revised;  (f) 
added;  eff.  5-15-95 25209 

(a)(1),  (2).  (3)  and  (4X1)  revised 
34033 
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(a)(5)(i)(A)  amended; 
(aX5)(i)(E)  through  (H),  (J) 
and  (li)(C),  (D)  and  (E)  re- 
vised; (aX5)(ii)(F)  through 
(L)  added 34034 

305.13  (a)  revised;  eff.  5-15-95 25211 

Revised 34036 

305.14  (a)  introductory  text  and 
(d)  revised:  (e)  added;  eff.  5- 
15-95 25211 

Revised 34036 

305.15  (b)  reviTOd;  efir.  5^i5^95!!!!!!!!!!!25212 

305.16  Revised 340S6 

305.18  Removed;  redesignated 
from  305.19 34036 

305.19  Redesignated  as  305.18 34086 

305   Appendixes    Al,    A2   and    B 

amended 1627 

Appendix  C  amended 1628 

Energy  efflciency  ranges 23623 

Appendix  K  amended;  eff.  5-15- 

95 25213 

Appendixes  Al  and  A2  revised; 
Appendixes  A3  through  A8 
and  Bl,  B2  and  B3  added;  Ap- 
pendix B  removed 34036 

Appendix  C  revised 34040 

Appendixes  Dl,  D2  and  D3  re- 
vised  34041 

Appendixes     E,     F.     and     Gl 
j      through  G5  revised;   Appen- 

'      dixes  G6,  G7  and  G8  added 34042 

Appendix  H  amended 34049,  39951, 

39952 

Appendix  I  amended 34051,  39952 

Appendix  J  amended 34053 

Appendix  K  revised 34054 

412  Removed 8528 

453  Revised;  eff.  7-19-94 1611 

500  Revised 1872 


Chapter  II— Consumer  Product 
Safety  Commission  Parts 
(1000-1799) 

1014.12  (b)  added 32078 

1500  Authority  citation  revised 

9076 

1500.18  (aX7)  amended 9076 

1500.86  (a)(5)(i)(B),  (iiXB),  (D)  and 

(E)  amended 9076 

(aX5Kiv)(C)  and  (vi)  amended 

9077 

1610.4  (b)  introductory  text  and 

(c)(1)  revised 33194 

Proposed  Rules: 

14 6605 

22 18004,35661 

236 18005 

252 18005 

253 18006 

300 23645.  34780 

301 23645,  34780 

303 23646,  34780 

309 24014 

423 30733,41261 

429 18007 

444 18009 

455 23647 

600 31176 

800 40492 

803 30545 

1000—1799  (Ch.  n) 35657 

1117 33925 

1203 41719 

1307 35058 

1500 10761,  33928,  33932,  39306 

1540 30735 

1700 13264.  18004,  24386 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Troding  Commission  (Parts 
1-199) 

1.55  (c)  revised 34380 

(c)  Appendix  A  amended 38119 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234 

Appendix  A  amended 42158 

33.7  (a)(l)(i)  revised 34381 

190.08  Introductory  text  revised 

17471 

190.10  (c)(1)  revised 34382 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
pendix B  added 17471 

Chapter  11— Securities  and  Ex- 
change Commission  (Parts 
200-399) 

200.30-4  (a)(10)  added 23794 

200.30-5  (b-2)  introductory  text 
and  (1)  revised;  (b-3)  and  (b- 
4)  redesiemated  as  (b-4)  and 

(b-5);  new  (b-3)  added 43464 

200.30-14  (gr)(l)  introductory  text, 

(2),  (5)  and  (h)  revised 39680 

200.30-16  Introductory  text 
amended;  (b)  removed;  (c) 
and  (d)  redesignated  as  (b) 
and  (c);  new  (b)  and  new  (c) 

revised 39681 

200.735-1—200.735-16  (Subpart  M) 

Authority  citation  revised 43464 

200.735-5  (e)(l)(ii)  amended 43464 

211  Interpretive  releases 26109 

228.601  (c)(l)(ii)  revised;  (c)(2)(lv) 

added 36260 

229.512  (a)(l)(iil)  amended;  (a)(4) 

revised 21649 

229.601  (c)(l)(ii)  revised;  (c)(2)(iv) 

added 36260 

230.135  (a)(6)  revised 21649 

230.135c  Added 21649 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesignated  as  (a)(1);  (a)(2) 

added 21650 

230.416  (a)(l)(ix)  and  (x)  amended; 

(a)(lKxl)  added 43470 

230.457  (0)  revised 21650 


230.462  Revised 21650 

230.475a  Revised 21650 

230.477  Authority  citation  re- 
moved  21649 

(b)  revised 21650 

230.483  (e)(3)(iii)  added;  (e)(4)  re- 
vised  36261 

230.485  Revised 43464 

230.486  Revised 43464 

230.487  (c)  revised 43465 

230.502  (c)  revised 21650 

230.902  (b)(7)  added 21650 

231  Interpretive  releases 26109 

232.301  Revised 36263 

239.14  Form  N-2  amended 43468 

239.15A  Form  N-IA  amended 43468 

239.16  Form  S-6  amended 43468 

239.17a  Form  N-3  amended 43468 

239.17b  Form  N-4  amended 43468 

239.31  Form  F-1  amended 21650 

239.32  (b)(2).  (d),  (g)  and  Form  F- 

2  amended 21651 

239.33  (a)(4)  removed;  (aX5),  (6) 
and  (7)  redesignated  as  (a)(4), 
(5)  and  (6);  (a)  Introductory 
text,  (1),  (2),  new  (5)  and 
(b)(1)  through  (4)  revised; 
new  (a)(5)  and  Form  F-3 
amended 21652 

Form  F-3  amended 21653,  21654 

Corrected 25811 

239.34  Form  F-4  amended 21654,  21655 

240  Phase-in  period  extended 42448 

241  Interpretive  releases 26109 

249.220f  Form  20-F  amended 21656 

250.7    (a)    revised;    (b)(2)(i)    and 

(3)(1)  amended;  authority  ci- 
tation removed 21927 

250.26  (b)(2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250.40  (a)(5)  revised 21927 

250.41  (c)  revised 21928 

250.42  Revised 21928 

250.43  (b)  revised 21928 

250.44  (b)  revised 21928 

250.49  (c)  amended 21928 

250.50  Removed 21928 

250.52  (c)  amended 21928 

250.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 

250.65  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

259.58  Form  U5s  amended 21928 
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TTTLE  17  Chapter  ll-Con. 

259.212a  Form  U-12(D-A  amended 

21929 

259.212b  Form  U-12(I)-B  amended 

21929 

259.313  Form  U-l»-60  amended 36262 

270.2al9-2  (a)(4)  corrected 15501 

270.6e-3(T)  Amended 43467 

274  Authority  citation  revised 43467 

274.11A  Form  N-IA  amended 43468 

274.118^1  Form  N-2  amended 43468 

274.11b  Form  N-3  amended 43468 

274.11c  Form  N-4  amended 43468 

276  Authority  citetion  revised 21661 

275.204-1  (b)(1)  revised 21661 

275.204-3  (f)  redesignated  as  (g); 

new  (f)  and  (g)(4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected 27659 


Proposed  Rules: 


1 22146.  26351,  27312,  30885. 

3 37446, 

4 26351, 

30 25351, 

150 25361, 

210 16576.  21810.  21814, 

228 36264, 

229 21814.36264, 

230 16576. 

232 

239 16576,36264, 

240 19685,  21681,  22773,  29393. 

33236,  34781,  36264, 

249 19685,  21810,  21814,  21821, 

29398,  36264, 

250 

259 

260 

269 


37189 
43620 
27312 
27312 
27312 
42187 
42449 
42449 
36264 
.36264 
42187 
29398. 
42449 
29393. 
42449 
.36264 
.36264 
.36264 
.36264 


270 ..16576.  28286.  36264.  39311 

274 16576.  36264,  42187 

402 32156 

404 32166 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission.  Department 
of  Energy  (Parts  1  —399) 

35.10  (c)  added 40240 

141  FERC  Form  No.  715  amended 

15335 


164.42  Removed 40243 

154.63  (b)(l)(v)  added 40240 

154.91  Removed 40243 

164.92  Removed 40243 

164.93  Removed 40243 

164.94  Removed 40243 

164.95  Removed 40243 

154.96  Removed 40243 

154.97  Removed 40243 

164.98  Removed 40243 

154.99  Removed 40243 

154.100  Removed 40243 

154.101  Removed 40243 

154.102  Removed 40243 

154.103  Removed 40243 

164.105  Removed 40243 

154.106  Removed 40243 

154.107  Removed 40243 

164.108  Removed 40243 

164.109  Removed 40243 

154.109a  Removed 40243 

154.109b  Removed T.40243 

154.110  Removed 40243 

157.23—157.41  (Subpart  B)  Re- 
moved  40243 

161  Rehearing  denied .'.....15336 

161.1  Revised 32897 

161.2  Revised 32897 

161.3  (h)  removed;  (1)  through  (1) 
redesignated  as  (h)  through 
(k);  new  (h)  and  new  (i)  re- 
vised  32898 

260  Rehearing  denied 15336 

260.16  (a)(3).  (c)(1)  and  (d)(1)  re- 
vised  32885 

Revised 32898 

270  Removed 40243 

271  Removed 40243 

272  Removed 40243 

273  Removed 40243 

274  Removed 40243 

275  Removed 40243 

284  Order 16637.  23624 

Notice 19637.  22763.  29716.  38901 

Rehearing  denied 35462 

284.286  (c)  revised 32899 

292.601  (c)  revised 40470 

341.4  (f)  revised 40266 

342.3  (e)  revised 40256 

342.4  (a)  revised 40256 

343.3  (a)  amended 40256 

381.302  (a)  amended 26663 

381.303  (a)  amended 26663 

381.304  (a)  amended 25563 

381.305  (a)  amended 26663 

381.403  Amended 25563 
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381.404  Amended 25563 

381.505  (a)  amended 25563 

381.601  Amended 25563 

381.801  Amended 25563 

Proposed  Rules: 

35 ..28297,  35274.  41739 

284..... 16672.  16877.  27251.  40493 

342 40493 

346 40493 

347 40493 

348 39986 

357 40493 

385 40493 

420 39991 

803 29663 

804 .; 29563 

805 29563 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service.  Department  of  the 
Treasury  (Parts  1—199) 

4  Authority  citation  amended 23796 

4.2  (a)  amended 23795 

4.2a  Removed 23795 

4.14  (b)(1).  (2)(11)  introductory 
text.  (B)  and  (d)(l)(ii)  amend- 
ed  18481 

4.93  (b)(1)  and  (2)  amended 39682 

4.94  (b)  amended 39683 

10  Authority  citation  amended 

25566.30293 

10.1  (a)  introductory  text.  (2). 
(b),  (d).  (f)  and  (h)(2)  revised; 
(a)(1).  (i)  and  (j)(2)  amended; 
(a)(3)  removed 25566 

10.8  Revised 25567 

10.9  Revised 25568 

10.108  Revised 17474 

10.151—10.153  Undesignated  cen- 
ter heading  revised;  interim 
30293 

Regulation  at  59  FR  30293  eff. 
date  stayed 38548 

10.151  Revised;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38548 

Regulation  at  69  FR  30293  eff. 
date  delayed  to  8-23-94 43283 

10.152  Revised;  Interim 30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38548 


Regulation  at  69  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

10.163    (b).    (dM2).    (3)    and    (f) 

amended:  interim 30293 

Regulation  at  69  FR  30293  eff. 

date  stayed 38648 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

10.172  Amended 25569 

10.173  Revised 25569 

10.176    (c)(3)    and    (4)    removed; 

(c)(5)  redesignated  as  (c)(3); 
new  (c)(3)  and  (e)(1)  revised 

25669 

10.192  Amended 25670 

10.198  Revised 26570 

12.104g  Table  amended 32903 

12.132  (a),  (b)  and  (c)  redesig- 
nated as  (1),  (2)  and  (3);  in- 
troductory text  designated 
as  (a)  introductory  text;  (a) 
heading  and  (b)  added;  in- 
terim  31520 

101  Authority  citation  revised 30294 

101.1  (o)  added;  authority  cita- 
tion removed;  Interim 30293 

Regulation  at  59  FR  30293  and 

30294  eff.  date  stayed 38548 

Regulations  at  59  FR  30293  and 
30294  eff.  date  delayed  8-23-94 
43283 

101.3  (b)  table  amended .16122,  41973 

101.4  Authority  citation  re- 
moved; interim 30293 

Regulation  at  69  FR  30293  eff. 

date  stayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-2»-94 43283 

111  Authority  citation  amended 

30294 

111.3  (e)  added;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

122.24  (b)  table  amended 16122 

123  Authority  citation  amended 

23795,30294 

123.1  (c)  amended 23795 

123.4  (c)  amended 26670 

123.12  (a)(1)  and  (2)  amended;  (b) 

revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38648 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 


150-258  0-94-3  (11) 
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TTTLE  19  Chapter  l-Con. 

123.13  Authority     citation     re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regrulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.14  Authority    citation     re- 
vised; interim 30294 

Regrulation  at  59  FR  30294  eff. 

datesUyed 38648 

Regrulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.15  Authority     citation    re- 
vised; interim 30294 

Regrulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regrulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.16  Authority  citation  revised; 
interim 30294 

Regrulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regrulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.17  Authority     citation     re- 
vised; interim 30294 

Regrtilation  at  59  FR  30294  eff. 

date  stayed 38548 

Regrulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.18  Authority     citation     re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128  Authority  citation  revised 30294 

128.21  (a)(4)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-94 43283 

128.23  Revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-94 43283 

128.24  (b)  and  (c)  amended;  (d) 

and  (e)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128.25  Revised;  Interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 


Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

128.26  Removed;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

141  Authority  citation  amended 
30295 

141.4  Revised;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

142  Interpretation 17474 

143.21  (1)  added;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

143.23  (1)  and  (j)  added;  Interim 

30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

143.26  Added;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

145  Authority  citation  amended 

25570.30296 

145.31  Revised:  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

RegvQatlon  at  59  FR  30296  eff. 
date  delayed  to  8-23-94 43283 

145.32  Revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  sUyed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

145.35  Amended 25570 

148  Authority  citation  amended 

30296 

148.12  (b)(2)(il)  amended;  Interim 

30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.43  Regulation  at  59  FR  30296 

eff.  date  stayed 38548 

148.51  (b)(1)  amended;  interim 30296 
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Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 
I  date  delayed  to  8-23-94 43283 

148.63  Regulation  at  59  FR  30296 

eff.  date  stayed 38648 

148.64  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38648 

1      Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.74  Regulation  at  59  FR  30296 

eff.  date  stayed 38548 

159.6  (a),  (b)  and  (c)  amended;  (d) 

revised;  interim 30296 

Regiilatlon  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

174.12  (c)  revised 34971 

174.14  (d)  revised 34971 

175  Regulation  at  59  FR  13450  eff. 

date  corrected  to  4-29-94 16895 

178.2  Table  amended  (0MB  num- 
bers)  25571 

Chapter  ll-United  States  Inter- 
natkmal  Trade  Commission 
(Parts  200-299) 

206  Regulation  at  59  FR  5091  con- 
firmed  19638 

207.90—207.120  (Subpart  G)  Regu- 
lation at  59  FR  6097  con- 
firmed  19638 

210  Revised 39039 

211  Removed 39039 


Proposed  Rules: 


"4. 


.25376 


12 26161 

101 23817,  41992,  43313 

141 32942.  36102 

142 36102 

177 18771.  32942 

191 31177.  41994 

201 18982 

207 18982 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  li— Railroad  Retirement 
Board  (Parts  200-399) 

200.4  (g)(1)  revised 28765 


Chapter  Ill-Social  Security  Ad- 
ministration. Department  of 
Health  and  Human  ScNvices 
(Parts  400-499) 

404.612   (g)   redesignated  as   (h); 

new  (g)  added 44923 

404.614  (a)  revised 44923 

404.615  (d)  added 44923 

404.633      Undesignated      center 

heading  and  section  added 44924 

404.900— 404.999d  (Subpart  J)  Au- 
thority citation  revised 44926 

404.902  (t)  and  (u)  amended;  (v) 

added 44926 

404.908  (1)  through  (q)  amended; 

(r)  added 44926 

404.1601—404.1599  (Subpart  P)  Au- 
thority citation  revised 41975 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  corrected 30389 

Appendix  1  amended 41976 

416.200-416.269  (Subpart  B)  Au- 
thority citation  revised 41403 

416.215  (a)  revised 41400 

416.260  Undesignated      center 
heading  and  section  revised 
41403 

416.261  Amended 41403 

416.261—416.266  Undesignated 

center  heading  removed 41403 

416.262  Introductory  text.  (a),  (b) 

and  (d)  revised 41404 

416.264  Revised 41404 

416.266     Heading,     introductory 

text,  (b)  and  (d)  revised 41404 

416.267—416.269  Undesignated 

center  heading  removed 41404 

416.268  Revised 41404 

416.269  Revised 41404 

416.310  (d)  revised 44926 

416.325  (b)(3)  added 44926 

416.361       Undesignated      center 

heading  and  section  added 44926 

416.1100—416.1182  (Subpart  K)  Au- 
thority citation  revised 41405 

416.1103  (a)(7)  added 33907 

416.1110  (e)  added 43471 

416.1111  <e)  added 43471 

416.1112  (c)(6)  revised 41405 

416.1121  (c)  revised 43471 

416.1201  (b)  revised 27988 

416.1208  Added 27989 

416.1212  (d)  redesignated  as  (d)(1); 

(dK2).    (3).    (e).    (f)    and    (g) 
added 43286 
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TITLE  20  Chaprer  Ill-Con. 

416.1400—416.1499  (Subpart  N)  Au- 
thority citation  revised 41405 

416.1401  Amended 43039 

416.1402  (a)  and  (b)  revised;  (h) 
removed;  (i)  through  (n)  re- 
designated   as    (h)    through 

(m) 41405 

(1)  and  (m)  amended;  (n)  added 

43039 

(k)  and  (1)  amended;  (m)  added 

44928 

416.1403  (a)(13)  and  (14)  added.... 41405 

(a)(15).  (16)  and  (b)(3)  added 43039 

(a)(2)    and    (7)    through    (11) 

amended;  (a)(12)  added 44928 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Laiaor  (Parts  600—699) 

626.2  (a)  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 26601 

655.104  (c)(3)  revised 41875 

655.112  (a)(2)  and  (b)(2)  revised 41876 

655.204  (d)(2)  revised 41876 

655.206  (c)  revised 41876 

655.212  Revised 41876 

Ctiapter  IX— Office  of  tt>e  Assist- 
ant Secretary  for  Veterans'  Em- 
ployment and  Training,  Depart- 
ment of  Latxx  (Parts 
1000-1099) 

1005  Removed 26601 

Proposed  Rules: 

404 37000.  37002.  43898,  44674 

416 44093 

422 44674 

641 21874 

TITLE  21 -FOOD  AND  DRUGS 

Ctiapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Healtti  and  Human  Services 
(Parts  1-1299) 

5  Authority  citation  revised 35849 

5.22  (a)(8)  revised 42491 

5.23  (a)  introductory  text  re- 
vised; (a)(10)(i)  through  (vli) 
added 37419 
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5.26  (a)(4)  revised 42491 

5.26  (e)  revised 42491 

5.30  (a)(1)  and  (c)(2)  revised 42491 

5.31  (g)  added 31138 

(c)(2)  and  (eXD  revised 42491 

5.37  (a)(3)(i),  (ii).  and  (iii)  re- 
vised; (a)(3)(iv)  added 42491 

5.61  (a),  (b)(1).  (2).  (cKD.  (d).  (e). 
(f)(1)  and  (g)  revised 42492 

5.62  Revised 42492 

5.66  Revised 42492 

5.80  (e)  revised 33431 

5.85  Added 35849 

16  Public  workshop 29950 

73.200  Regulation  at  59  FR  10578 

effective  date  confirmed 28765 

74.1101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.1205  (c)(2)  revised 40805 

74.1340  Regulation  at  59  FR  7636 
eff.  date  confirmed  as  3-19-94 

24643 

74.2101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.2205  (b)  revised 40805 

74.2340  Regulation  at  59  FR  7636 
eff.  date  confirmed  as  3-19-94 

24643 

74.3602  Regulation  at  59  FR  11720 

eff.  date  confirmed 26420 

101  Notice 28480 

101.12  Table  2  amended 24039 

101.36  Regulation  at  69  FR  371 
eff.  date  corrected  to  7-1-95; 
(b)(4)  introductory  text,  (vi), 

(c)(10)  and  (g)  amended 24039 

101.65  (d)(2).  (3)  and  (4)  added 24249 

103.35  (d)(l)(i)  table  amended; 
(d)(3)  introductory  text  re- 
vised; (d)(3)(I)  and  (v)  added 

26937 

131  Authority  citation  revised 17691 

131.130  (a)  revised 17691 

Regulation  at  59  FR  17691  con- 
firmed  32078 

166  Authority  citation  revised 26939 

166.110  (a)  introductory  text 
heading  and  (c)  heading 
added;  (a)(1)  revised;  (b) 
heading     and     (d)     heading 

amended 26939 

172.811  (b)  revised 24924 


172.841  (b).  (c),  and  (d)  redesig- 
nated as  (c),  (d).  and  (e);  new 

(b)  added;  new  (c)  revised 37421 

173.21  Added 15623 

173.170  Added 26711 

173.357  (a)(2)  table  amended 36937 

176.170  (a)(5)  table  amended 33195 

177.1520  (b)  table  amended 26422.  43730 

177.1580  (b)  table  amended 43731 

178.2010  (b)  table  amended 33196 

178.3295  Table  amended 26323 

210  Compliance  date  extended 39265 

211  Compliance  date  extended: 39255 

310.546  Added 43252 

319.545  (a)(6)(ii)  redesignated  as 

(a)(6)(ii)(A);  new  (a)(6)(ii)(A) 
heading,  (B)  and  (d)(23) 
added;  (d)  introductory  text 
and  (1)  revised;  eff.  8-23-95 43409 

336.50  (cXD  revised;  eff.  4-11-95 

16982 

338.50  (cX3)  revised;  eff.  4-11-95 

16983 

341.3  (f),  (g)  and  (h)  added;  efl".  8- 
23-96 43409 

341.14  (a)(5)  and  (6)  added 29174 

341.20  Added;  eff.  8-23-95 43409 

341.74      (c)(4)(vli).      (viii),      (ix). 

(dXlXiv)  and  (v)  added 29174 

(dXlXiv)  and  (v)  corrected 36051 

341.80  Added;  eff.  8-23-95 43409 

341.90  (r)  and  (s)  added 29174 

(r)  and  (s)  corrected 36051 

343  Announcement...; 37421 

346.18  (b)  revised 28767 

346.50  (b)(2Xvl)  heading  and  (dX8) 

heading  amended 28767 

347.10  (c)  revised 28768 

347.50  (bX3)  heading,  (cX2)  head- 
ing     and      (d)(3)      heading 

amended 28768 

369.20  Amended;  eff.  8-23-96 43412 

430.4  (a)(69)  added 40806 

430.5  (aX104)  and  (bX106)  added 

4noQg 

430.6  (bX106)  added .........40806 

436.215  (b)  table  amended;  (cX18) 

added 40806 

436.369  Added 40806 

436.370  Added 40807 

442.52  Added 26940 

442.253  Redesignated  as  442.253a; 

new  442.263  heading  added 26941 

442.253a       Redesignated       trom 

442.253 26941 

442.253b  Added 26941 


465.88  Added 40807 

466.188  Added 40608 

610.600  (cXl)  table  and  (2)  table 

amended 28768.  31139.  33197.  33198, 

33908.  38119.  41664.  41976.  44315 
520.445b  (a)  amended;  (b),  (dXl), 

(2),  (4XiiiXB),  (C).  (ivXB)  and 

(C)   revised;   (dX3)  removed; 

(d)(4XiXC)  added 39439 

620.631  (a)  removed;  (b)  revised 

26942 

520.804  Added 17694 

620.903c  Removed 33198 

520.905a  (d)(3)  added 26943 

520.905b  (c)(3)  added 36262 

620.1660d  (aX6)  and  (bX4)  added; 

(eXlXiiXA)(J).    (BXJ).    (C){3) 

and  (iiI)(C)  amended 41664 

520.1696b      (b)      revised;      (cX2) 

amended 42493 

520.1806  (b)  amended 28769 

520.1872  Added 33908 

570.2045  (bX2)  amended 28769 

520.2260a  (bXD  amended 22764 

520.2260b  (bXD  amended 22754 

520.2260c  (a)  amended 22754 

620.2325a  (c)(2)  amended 28769 

(c)  amended 33197 

520.2325b  (c)  amended 33197 

520.2345d  Revised 17693 

(aXl)  amended 19133 

622.246  (a)  amended;  (cX3)  added 

41666 

622.313  (d)(4)  added 41666 

622.1145  (aX2)  amended 33198 

622.1222a  (c)  revised 41664.  41976 

522.1350  Added 37422 

522.1680  (b)  amended 31139 

522.1696a  (bXD  and  (2)  amended 

38119 

522.2680  Revised 19639 

524.900  (c)  amended 28769 

624.1580b  (b)  amended 33197 

624.1580c  (b)  amended 33197 

629.1044a  (b)  amended 31140 

529.1186  (b)  amended 44316 

556.200  Revised 41977 

556.275  Revised 26943 

656.380  Revised 41241 

656.425  Revised 17922 

566.750  (c)  added 38902 

558.4  (d)  table  amended 17477,  18297. 

41241 

658.96  (b)(4Xii)  added 16624 

(bXlXxiiXfc)  amended 19134 
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TITLE  21   Chapter  I— Con. 

(bXlKxXfc)  and  (xi)(6)  amended 

33197 

558.258  (c)(4)  added 36252 

558.305  Added 18297 

558.311  (e)(1)  table  amended 33197 

558.342  (c)(l)(il),  (2)(ii),  (3)(li). 
(4)(ii),      (5)(ii)      and      (6)(ii) 

amended 41241 

558.355    (f)(l)(xll)(6)    and    (xx)(ft) 

amended 33197 

(f)(3Kiv)(ft)  and  (viii)  amended 

41241 

558.360  (d)(2)  redesigmated  as 
(dM2Ki);  new  (d)(2)(i)  heading: 
and  (ii)  added;  (d)(3)  amended 

17922 

558.550  (a)(2)  revised 15339 

(a)(2)  amended 19134.  21930,  26423, 

26943 
(aX2).   (bXl)(x)(c).   (xiiXft)  and 

(c)  amended 26424 

(bXlXiiXc)  amended 33197 

558.555  Added 17477 

558.586  (a)  amended 33197 

558.600    (cXl)(i)    amended;    (c)(3) 

added 41975 

558.625  (b)(71)  removed 33198 

558.635     (f)(3)     redesi^ated     as 

(f)(4);  new  (f)(3)  added 38902 

573.130  Added 26711 

606.65  (c)  table  amended 23636 

606.121    (cX12Xi).    (ii)    and    (iil) 

amended 23636 

660.28  (aXD  table  and  (4)  amend- 
ed  23637 

821.2      (b)      introductory      text 

amended 31138 

1020.30  (b)  amended 26403 

1020.32   (d)   revised;   (e)   through 

(h)      redesigrnated      as      (f) 

through  (i);  new  (e)  added 26404 

1220.40  (a)  revised 35253 

1270  Public  workshop 29950 

Chapter  II— Drug  Enforcenient 
Administration,  Department  of 
Justice  (Parts  1300-1399) 

1306.02   (h)   redesignated   as   (i); 

new  (h)  added 26111 

1306.11    (a)   revised;    (e)   and   (0 

added 26111 

(a)  and  (f)  corrected 30832 

1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised 26112 

(c)  corrected 30832 


Proposed  Rules: 

1—1299  (Ch.  I) 26352.  29977,  39888 

11 45160 

73 23035 

74 23035 

101 16577,  36379,  37190 

102 36102,  39635 

123 16578 

168 23035 

172 23035 

173 23035 

182 23035 

184 23035 

203 36107 

205 36107 

330 39499 

331 17747 

333 31402 

341 34781 

343 18507 

352 16042.  29706 

369 31402 

589 44584 

600 28821.  42193 

601 28821.  42193 

606 28822.  42193 

607 28822.  42193 

610 28821,  28822.  42193 

640 28822.  42193 

660 28822.  42193 

700 16042 

740 16042 

810 30656.  32489 

862 37378 

864 37378 

866 37378 

868 37378 

870 37378 

872 37378 

874 37378 

876 37378 

878 23036.  37378 

880 37378 

882 37378 

886 37378 

888 37378 

890 37378 

892 37378 

1240 16578 

1301 30556,30738 
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TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
J!  (Parts  1-199) 

22.1  Table  amended;  interim 26324 

41.107  (e)  added;  interim 26325 

42.61  (a)  revised 39956 

60—65  (Subchapter  G)  Removed 

33909 

120.15  Revised 26811 

120.16  Revised 25811 

123.16  (a)  revised 29951 

124.10  Revised 29951 

126  Authority  citation  revised 42168 

126.1  (a)  and  (d)  revised;  (f)  added 

15626 

(a)  and  (c)  revised 42168 

126.5  Revised 29961 

145  Added 18731 

Chapter  II— Agency  for  Inter- 
national Development,  Inter- 
national Development  Co- 
operation Agency  (Parts 
200-299) 

220  Removed 28769 

222  Removed 28769 

Chapter  V-Unlted  States  Infor- 
mation Agency  (Parts  500—599) 

502  Revised 18965 

614.14  (c)  revised;  interim 34761 

514.30  (b)(3)  removed;  (1)  amend- 
ed; (j)  added;  interim 16984 

618  Added 39440 

Proposed  Rules: 

42 18010.21948 

502 17057.  18772 

"  TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  1—999) 

420—480  (Subchapter  E)  Heading 

revised 37567 

420  Revised 37557 

511  Removed 37563 

650  Authority  citation  revised 37938 

650.201  Revised 37939 

650.203  Revised 37939 


660.206  Revised 37939 

650.209  Revised 37939 

650.211  Added 37939 

665.409  (f)  amended 33910 

657  Authority  citation  revised 30418 

667.11  Revised 30418 

667.13  Revised 30418 

657.16  Revised 30418 

657.17  Revised 30418 

658  Authority  citation  revised 30419. 

36063 

658.1  Revised 30419 

668.5  Amended 30419 

668.13  (dXlXD.  (2X1)  and  (e) 
amended;  (d),  (e)  and  (f)  re- 
designated as  (e),  (f)  and  (g); 
new  (d),  (eX4)  and  (5)  added 

30419 

668.15  (b)  and  (c)  amended 30419 

658.17  (f),  (g)  and  (h)  redesignated 
as  (g).  (h)  and  (1);  new  (f),  (j) 
and  (k)  added;  new  (h)  re- 
vised  30420 

668.19  (a)  revised 30420 

658.23  Added 30420 

658  Appendix  A  amended 30421.  36053 

Appendix  C  added 30422 

660  Revised 30300 

710  Authority  citation  revised 26327 

710.203  (eX3)  revised 26327 

710.204  Added 25327 

710.304  (j)(5)  amended 26327 

712  Authority  citation  revised 25327 

712.408  (a)  revised 26327 

712.805  (c)(1)  revised 26327 

713  Authority  citation  revised 25327 

Authority  citation  corrected 

30302 

713.103  (hXD  revised 25327 

720  Authority  citation  revised 26327 

720.22  (d)(2)  revised 25327 

Chapter  II— National  Highway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  of  Transpor- 
tation (Parts  1200-1299) 

1212.3  (d)  amended 39256 

1212.7  Amended 39256 

1260.19  (d)  added 30698 

1260.21  (c)  revised 30698 
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TITLE  23 

Chapter     III— NoHonal     Highway 

Traffic     Safety     Administration. 

Department    of    Transportation 

(Parts  1300-1399) 

1313.6  (a)  revised;  Interim 40474 

Proposed  Rules: 


637. 
645. 


.35493 
.25579 


TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Offlce  of  the  Sec- 
retary, Department  of  Housing 
arKJ  Urtxin  Development  (Parts 
0-99) 

9  Added 31047 

17  Authority  citation  revised 34579 

17.60  (a)  revised 34579 

17.62  Re  vised 34579 

17.64  (a)  revised 34580 

17.65  (b)  revised 34580 

17.72  (e)  revised 34580 

17.110  (b)  revised 34580 

24  Authority  citation  revised 18482 

24.700  Revised 18482 

42  Re  vised 29329 

50  Authority  citation  revised 17199. 

19107 

50.3  Regrulation  at  57  FR  32110 
confirmed 17199 

50.4  (b)(3)  removed;  (bXD  and  (2) 
revised 19107 

50.17  Regrulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  58  FR  41337  conflrmed 17199 

50.20  Regulations  at  57  FR  32110 

and  58  FR  41337  conflrmed 17199 

55  Added 19107 

55.12  (b)(2)  amended 33199 

55.22  Heading  revised;  (a)  intro- 
ductory text  and  (b)(1)  intro- 
ductory text  amended 33199 

58  Authority  citation  revised 44260 

58.1  (c)  Introductory  text,  (3)  and 
(4)  amended;  (c)(5)  added;  in- 
terim  44260 

58.2  (a)(4)  revised;  interim 44260 

58.4  (c)(1)  amended;  interim 44260 

58.5  (b)(1)  revised 19112 

58.77  (d)  added;  interim 44260 


92  Waiver 22506 

92.2  Amended;  Interim;  eff.  5-19- 

94  through  6-20-95 18631 

Amended;  Interim;  eff.  10-26-94 

through  6-30-95 44261 

92.4  Added;  interim;  eff.  5-19-94 
through  6-20-95 18631 

Redesignated  as  92.5;  new  92.4 
added;  Interim;  eff.  10-26-94 
through  6-30-95 44261 

92.5  Redesignated  from  92.4;  in- 
terim; eff.  10-26-94  through 
6-30-95 44261 

92.50  (0  redesignated  as  (d)(5) 
and  revised;  interim;  eff.  5- 
l»-94  through  6-20-95 18631 

92.61   Heading  revised;   Interim; 

eff.  5-19-94  through  6-20-95 18631 

(b)(4)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44261 

92.64  (a)(1)  revised;  Interim;  eff. 

5-19-94  through  6-20-95 18632 

92.150  (b)(2)  revised;  Interim;  eff. 

5-19-94  through  6-20-95 18632 

(b)(5)  and  (c)(4)  revised;  in- 
terim; eff.  10-26-94  through 
6-30-95 44261 

92.204  (a)(1)  revised;  interim;  eff. 
5-19-94  through  6-20-95 18632 

92.205  (a)(1)  revised;  Interim;  eff. 
5-19-94  through  6-20-95 18632 

(a)(1)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44261 

92.206  Heading,  (a)(2).  (3),  (b),  (c) 
introductory  text.  (5),  (d) 
and  (e)  revised;  (c)(6)  and  (7) 
added;  (f)  ajid  (g)  removed; 
interim;  eff.  5-19-94  through 
6-20-95 18632 

(b)  revised;  Interim;  eff.  10-26- 
94  through  6-30-95 44261 

92.207  Added;  Interim;  eff.  5-19-94 
through  6-20-95 18633 

92.208  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.209  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.211  (a)(2)  and  (f)(3)  revised; 
(a)(3)  added;  interim;  eff.  5- 

19-94  through  6-20-95 18633 

(a)(2)  revised;  interim;  eff.  10- 

26-94  through  6-30-95 44261 

92.214  (a)(8)  revised;  Interim;  eff. 

5-19-94  through  6-20-95 18634 

(aK7)  revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44262 
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92.216  (a)(1)  and  (2)  revised;  in- 
terim; eff.  10-26-94  through 
6-30-95 r 44262 

92.218  (a)  Introductory  text  and 
(c)  revised;  (e)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

(a)  revised;  Interim;  eff.  10-26- 
94  through  6-30-95 44262 

92.219  Revised;  interim;  eff.  S-19- 

94  through  6-20-95 18634 

92.220  (a)(1)  Introductory  text. 
(2).  (3)  and  (5)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

92.221  (a)(7)  and  (c)  awided;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18635 

92.222  (a)(2)  added;  interim;  eff. 
5-19-94  through  6-20-95 18635 

92.252  (a)(2)(iil)  added;  (a)(5) 
amended;  (d)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18635 

(a)(2)(ill)    revised;    Interim;    eff. 

10-26-94  through  fr-30-95 44262 

92.254  (a)(l)(i),  (4)  introductory 
text.  (ii)(C)  and  (b)(1)  re- 
vised; (a)(4)(il)(D)  added;  in- 
terim; eff.  5-19-94  through  6- 

20-95 18636 

(a)(3).  (4)(li)(C)  and  (D)  revised; 
Interim;  eff.  10-26-94  through 
6-30-95 44262 

92.265  Revised;  0MB  number;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.256  Revised;  Interim;  eff.  5-19- 

94  through  6-20-95 18636 

92.257  Revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44262 

92.259  Added;  interim;  eff.  5-19-94 

through  6-20-95 18636 

92.300  (b).  (e)  and  (f)  revised;  In- 
terim; eff.  5-19-94  through  6- 
20-95 18637 

92.350  (a)(4)  introductory  text  re- 
vised  33893 

92.352  (b)  revised;  interim;  eff. 
10-26-94  through  6-30-95 44262 

92.353  (e)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44262 

92.354  (a)  revised;  interim;  eff.  5- 
19-94  through  6-20-95 18637 

(a)(2)  revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44263 


92.502  (b)(1)  revised;  Interim;  eff. 

5-19-94  through  6-20-95 18637 

92.504  (e)(1)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18637 

92.508  (a)(4)(v)  revised;   Interim; 

eff.  5-19-94  through  6-20-95 18637 

92.625  Added;  interim;  eff.  5-19-94 

through  6-20-95 18638 

92.631  (c)(5)  added 33893 

92.633  Revised;  Interim;  eff.  10- 

26-94  through  6-30-95 44263 

92  Appendixes  A  and  B  amended 

33893 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urixin  Development  (Parts 
100-199) 

103.335  Amended 39956 

103.400  (a)(2).  (3),  (b)  and  (c)  re- 
vised  39956 

103.405  (a)(1)  and  (b)  introductory 

text  amended 39956 

135  Revised;  Interim;  eff.  8-1-94 

through  6-30-95 33880 

Chapter  I  Appendix  IV  added 33363 

Chapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  2(X)— 299) 

200  Authority  citation  revised 36695 

200.93  (a)(1)  revised;  Interim 31522 

200.213  (d)  removed;  (e)  redesig- 
nated as  (d);  Interim 31522 

200.217  (a)(3)  removed;  (a)(4) 
through  (8)  redesignated  as 
(a)(3)  through  (7);  interim 31522 

200.925a     (c)(2)     revised;     (c)(3) 

amended 36695 

200.925b  (c)  heading  and  (5)  re- 
vised  36695 

200.925c  (c)  introductory  text  re- 
vised  36695 

200.926      (c)(2)      revised;      (c)(3) 

amended 36695 

200.926a  (c)  heading.  (3)  and  (5) 

revised 36695 

200.926c  Table  amended 36695 

200.926d  (c)(4)(i).  (11)  and  (111)  re- 
vised; (c)(4)(lv)  redesignated 
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TITLE  24  Chapter  ll-Con. 

as   (c)(4)(vil);   new   (c)(4)(iv). 

(V)  and  (vl)  added 19112 

(c)(4)(lv)  corrected 39394 

200.926e     (b).     (c)     introductory 

text.  (2)  and  (d)  ajnended 36695 

200.937  (a)(2)  amended 36695 

204  Revised 39957 

207.10  Revised 31141 

207.36  Reflation  at  58  FR  34215 

confirmed 28248 

207.260  (e)  revised 31141 

208.108  (a)  heading,  (b)  heading 

and   (e)   heading   added;    (c) 

and  (d)  revised;  (a)  and  (b)(3) 

amended 43474 

208.112  (e)  revised 43475 

213.13  Revised 31141 

213.44  Regulation  at  58  FR  34215 

confirmed 28248 

215.21  (b)(9)  removed 32649 

215.80  Added 29329 

219.210  (c)(3)  revised 33894 

219.310  (c)(3)  revised 33894 

220.580  Regvilation  at  58  FR  34216 

confirmed 28248 

221  Authority  citation  revised 31141 

221.521  Revised 31141 

221.563  Regulation  at  58  FR  34216 

confirmed 28248 

221.795  Added 29330 

232.94  Regulation  at  58  FR  34216 

confirmed 28248 

232.600  Regulation  at  58  FR  34216 

confirmed 28248 

236.3  (b)(9)  removed 32649 

236.1001  (Subpart  F)  Added 29331 

241.85  Regulation  at  58  FR  34217 

confirmed 28248 

241.600  Regiilation  at  58  FR  34217 

confirmed 28248 

241.1085    Regulation    at    58    FR 

34217  confirmed 28248 

242.43  Revised 31142 

242.91  Regulation  at  58  FR  34217 

confirmed 28248 

244.182  Regulation  at  58  FR  34217 

confirmed 28248 

280.207  (a)(4)  revised 33894 

291  Authority  citation  revised 29509 

291.400  (b)  amended;  (c),  (d)  and 

(e)  re  vised 29509 

291.405  Amended 29510 

291.410  (c)  introductory  text  and 

(d)  revised;  (c)(6)  added 29510 


291.415  (dXD  redesignated  as 
(d)(l)(l);  (d)(l)(ll)  added;  (0(1) 
amended .' 29510 

291.420  Heading,  (a)(1)  and  (3)  re- 
vised; (b)  amended 29511 

291.425  (b)  and  (c)  revised 29511 

291.435  (a)(1)  amended 29511 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  500—599) 

510  Authority  citation  revised 29332 

510.52  Revised 29332 

570.487  (d)  added 33894 

570.607  (b)  revised 33894 

571  Removed;  interim 38329 

572.405  (c)(1)  revised 33894 

574   Regulation   at  57   FR  61740 

confirmed 17199 

Authority  citation  revised 33894 

574.2  (a)  revised 17199 

574.3  Amended 17199 

574.100  (a)  designation  and  (b)  re- 
moved  17199 

574.140  Removed 17199 

574.160  (b)  and  (c)(5)  revised 17199 

574.220  Removed 17199 

574.240  (c)(6)  revised 17199 

574.300  (a)  and  (c)(l)(i)(C)  amend- 
ed; (b)(7)  and  (10)(11)  revised 

17200 

574.310  (a)  heading  redesignated 
as  (a)(1)  heading;  new  (a)(1) 
heading  and  (e)  revised;  (a)(2) 
added;  (d)  introductory  text 

amended 17200 

574.330  Introductory  text,  (a)(1) 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.600  (c)  revised 33894 

574.655  Added 17201 

576.79  (a)(4)  revised 33894 

582.120  (a),  (b)  and  (d)  revised;  in- 
terim  24253 

582.200  Revised;  0MB  number;  in- 
terim  24253 

582.205  Removed;  interim 24254 

582.210  Removed;  interim 24254 

582.215  Removed;  interim 24254 

582.220  Removed;  interim 24254 

582.225  Removed;  interim 24264 

583  Authority  citation  revised 33894 
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Regulation  at  58  FR  13871  con- 
firmed  36891 

583.5  Amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.100  (b)(3).  (4)  and  (5)  redesig- 
nated as  (b)(4).   (5)  and  (6); 

new  (3)  added 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.115  (b)(2)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.120  (a)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.130  Revised:  0MB  number 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.140  Revised 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.150  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (c)  added 

36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.155  (a),  (b)  and  (d)  revised;  in- 
terim  24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.200  Revised.  0MB  number;  in- 
terim  24264 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.205  Removed;  Interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.210  Removed;  interim 24254 

Regulation  at  59  FR  24264  con- 
firmed  36891 

583.215  Removed;  interim 24264 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.220  Removed;  Interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

683.225  Removed;  interim 24264 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.300  (e)  amended 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

683.310  (f)(l)(i)  and  (g)  revised;  (h) 

added 36892 


Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38662 

683.315  (aMl)  revised 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.325  (b)(4)  revised 33894 

Ctiapter  Vli-Office  of  ttte  Sec- 
retary. Department  of  Housing 
and  Urtxin  Development  (Sec- 
tion 8  Housing  Assistance  Pro- 
grams and  Puiaiic  and  Indian 
Housing  Programs)  (Parts 
700-799) 

700  Revised 22225,  22235 

791.407  (a)  introductory  text  re- 
vised; interim 35265 

Ctiapter  Vill-Office  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Authority  citation  revised 36681 

813.104  (b)(2)  removed;  (b)(3)  re- 
designated as  (b)(2) 36681 

813.105  (a)  introductory  text 
amended;  (c).  (e)(2)  and  (4) 
removed;  (e)(3)  redesignated 

as  (e)(2) 36681 

813.106  (b)(9)  removed 32649 

850  Authority  citation  revised 29333 

850.34  Added;  0MB  number 29333 

850.35  (d)  removed 29336 

880  Authority  citation  revised, 

22923 

880.209  Revised;  0MB  number 29335 

880.603  (b)  Introductory  text 
amended;  (b)(1)  removed; 
(b)(2).  (3)  and  (4)  redesig- 
nated as  (b)(1).  (2)  and  (3) 36624 

880.609  (b)  revised 22765 

880.612a  Added:  interim 22923 

880.613  Revised;  0MB  number 36624 

(cKDd)  corrected 42159 

880.614  Added;  0MB  number 36626 

880.615  Added 36626 

880.616  Added 36627 

880.617  Added 36627 
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881  Authority  citation  revised, 
22924 

881.209  Revised;  0MB  number 29336 

881.603     (b)     introductory     text 

tunended 36628 

881.609  (b)  revised 22755 

881.612a  Added;  Interim 22924 

881.613  Revised;  0MB  number 36628 

(c)(l)(i)  corrected 42159 

881.614  Added;  0MB  number 36629 

881.615  Added 36630 

881.616  Added 36631 

881.617  Added 36631 

882  Authority  citation  revised 24264, 

33895,  36681 
882.103     Introductory     text     re- 
moved; (b)  revised 36681 

882.116  (c)  revised 36682 

882.207  Removed 36682 

882.209  (a)  revised 36682 

882.216  (a)(4)  removed 36682 

882.219  Removed 36682 

882.335  (a)(2)(i)  revised 36682 

882.406  Revised;  0MB  number 29337 

882.517  Revised;  OMB  number 36632 

(cKl)(i)  corrected 42159 

882.518  Added;  OMB  number 36633 

882.519  Added 36633 

882.520  Added 36634 

882.521  Added 36635 

882.701  (c)  revised 36682 

882.712  Revised;  OMB  number 29338 

882.713  (c)(ll)  added 33895 

882.720  (b)(3)(v)  revised 29339 

882.721  (c)  amended 29340 

882.753  (a)  revised 36682 

882.803  (d)  introductory  text  re- 
vised  29340 

882.805  (a)  through  (d)  and  (0(10) 

revised;  interim 24254 

882.810  Added;  OMB  number 29340 

883  Authority  citation  revised, 
22926 

883.311  Revised;  OMB  number 29341 

883.704a  Added;  interim 22926 

883.710  (b)  revised 22756 

883.714  Revised;  OMB  number 36636 

(c)(l)(i)  corrected 42159 

883.715  Added;  OMB  number 36636 

883.716  Added 36637 

883.717  Added 36638 

883.718  Added 36638 

884  Authority  citation  revised, 
22927 

884.112  Revised;  OMB  number 29342 
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884.223a  Added;  interim 22927 

884.226  Revised;  OMB  number 36639 

(c)(l)(i)  corrected 42159 

884.227  Added;  OMB  number 36640 

884.228  Added 36641 

884.229  Added 36642 

884.230  Added 36642 

885.427  Revised 36643 

886  Authority  citation  revised, 
22929 

886.132  Revised;  OMB  number 36643 

(c)(l)(i)  corrected 42159 

886.133  Redesignated  as  886.138 36643 

Added;  OMB  number 36644 

886.134  Added 36645 

886.135  Added 36646 

886.136  Added 36647 

886.138  Redesignated  ftom  886.133 

36643 

886.329a  Added;  interim 22929 

886.337  Revised 36647 

887  Authority  citation  revised 36682 

887.5  (c)  removed 36682 

887.59  (cKD  and  (d)  revised 36682 

887.106  (b)(1)  and  (2)  amended 36682 

887.107  Removed 36682 

887.151—887.167       (Subpart       D) 

Heading  revised 36682 

887.151  Revised 36682 

887.153  Removed 36682 

887.155  Removed 36682 

887.167  Removed 36682 

887.565  (c)  revised 36682 

888  Fair  market  rent  schedules 
16408 

Schedule  C  revised 21835 

Technical  correction 25703 

Fair    market    rent    schedules 

corrected 26944 

Schedule  C  corrected 26944 

888.203  (b)  revised 38664 

889  Authority  citation  revised 36647 

889.265  (a)(4)  revised 33895 

889.611  Added;  OMB  number 36647 

(c)(l)(i)  corrected 42159 

889.612  Added;  OMB  number 36648 

889.613  Added 36649 

889.614  Added 36650 

889.615  Added 36650 

890.260  (a)(4)  revised 33896 


Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urtxin  Development 
(Parts  900-999) 

900  Authority  citation  revised 28343 

900.105  Added;  OMB  number 29343 

904  Authority  citation  revised 36651 

904.122  Revised 36661 

905  Authority  citation  revised 33666, 

33895.  36651,  39403,  43630 

905.102  Amended 43630,  44830 

906.120  (j)  added 33895 

905.160  (a)(3)(li)(C)  revised;  in- 
terim  31522 

905.166  (cX6)  revised 33895 

906.196  Added 31929 

906.210  Removed 25812 

906.301  (a)  revised;  (eKD.  (2)  and 

(4)  amended 36651 

905.303  Added;  OMB  number 36662 

905.304  Added 36653 

905.305  Revised 36653 

905.306  Added 36654 

906.307  Added 36654 

905.308  Added 39403 

906.416  (a)(3)  revised;  (d)  and  (f) 

amended 36665 

905.434  (b)(7)  added 43630 

906.585  Added 31930 

905.601  (b).  (k)(2)(i)  and  (3)(iii)  re- 
vised; (h)  and  (j)  amended 44830 

905.602  Revised 44830 

905.642  (d)(4)  removed;  (g)  re- 
vised; interim 31523 

905.666  (a)(1),  (2).  (3).  (b).  (c), 
(d)(1),  (3)(i),  (f)(l)(iil)  and  (m) 
pgYiscd 44831 

905.667  (a)(1)  and  (3)  revised. Z.......AW31 

905.669  (a)(1)  amended;  (b)  and  (c) 

revised;  (d)  added;  OMB  num- 
ber  44832 

906.672  (a).  (b)(2)(l),  (3),  (4).  (5). 
(c)(2).  (dXl).  '(2KiXE).  (4). 
(5X1).  (ill).  (6X1).  (ii),  (7Xv). 
(viii).  (XV).  (eX2).  (3)  and  (4) 
revised;  (d)(7)(xviii)  added 44832 

906.676  (bXD  amended;  (c)  re- 
vised; OMB  number 44834 

905.678  Revised;  OMB  number 44834 

905.681  (c)(2)  revised;  interim 31623 

(a)  Introductory  text  and  (b) 
revised 44836 

906.684  (bX3)  removed;  (b)(4) 
through  (7)  redesignated  as 


(bX3)  through  (6);  heading, 
(a),  (bX2),  new  (4)  and  new  (6) 

revised 44836 

906.687  (aXlXi),  (2X1XA).  (3Xii). 
(e)(2)  and  (4)  revised;  (eX7) 
redesignated  as  (e)(8); 
(aX3Xiii)     and     new     (eX7) 

added 44836 

905.715  (bX2)  revised 33655 

905.720  (f)  added 25812 

(b)  existing  text  designated  as 

(bXl);  (b)(2)  added 33656 

(g)  added 43630 

906.730  (cXDd)  revised 33655 

905.960—905.988  (Subpart  O)  Re- 
vised  43630 

906.1008  Introductory  text  re- 
vised; (a)  amended 36655 

906  Authority  citation  revised 36655 

906.8  Introductory  text  revised; 

(a)  amended 36655 

913.106  (b)(9)  removed 32649 

(cX8Xii).  (ill)  and  (10)  amend- 
ed: (c)(ll)  redesignated  as 
(cX12);  (c)(8Xiv)  and  new 
(cXll)  added 43635 

941.206  (c)  revised 18484 

941.207  Revised;  OMB  number 29344 

941.404     (n)     Introductory     text 

through  (9)  redesignated  as 
(n)(l)  Introductory  text 
through  (ix);  (n)  concluding 
text  designated  as  (n)(2); 
heading,  new  (n)(l)  and  new 

(2)  revised;  (nXl)(x)  added 18484 

941.502  (a)  revised;  interim 31523 

945  Added 17662 

953  Added;  interim 38329 

965  Added;  interim 42734 

960  Authority  citation  revised 36655, 

39406 

960.203  Revised 36655 

960.204  Revised 36655 

960.205  (a)  and  (c)  revised 36656 

960.206  (a)  amended 36656 

960.207  (a)  and  (b)  introductory 
text  amended;  (bXD  and  (2) 
removed 36656 

960.211  Revised;  OMB  number 36656 

960.212  Added;  OMB  number 36657 

960.213  Added 36658 

960.214  Added 36658 

960.215  Added 36659 

960.461—960.409       (Subpart       D) 

Heading  revised 17667 

960.401  Revised 17667 
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960.403  Revised 17667 

960.405  Revised 17667 

960.407  Revised 17667 

960.409  Removed 17667 

960.501—960.511       (Subpart       E) 

Added 39405 

961  Authority  citation  revised 33895 

961.29  (b)(4)  revised 33895 

963  Authority  citation  revised 33895 

963.3  Amended 33895 

963.10  (d)  revised 33895 

964  Revised 43636 

965.215  Added 31930 

965.705  Added 31930 

968.102  Revised 44837 

968.103  (c)  revised 30477 

(b),  (k)(2)(l)  and  (3)(iii)  revised; 

(j)  amended 44837 

968.235  (d)(4)  removed;  (g)  re- 
vised; interim 31523 

968.305  Amended 44837 

968.310  (a)(1).  (2).  (n(l)(iii).  (b), 
(c).  (d)(1),  (3)(i)  and  (m)  re- 
vised; (a)(3)  amended; 
(d)(3)(iii)  removed;  (g)(4) 
added 44838 

968.312  (a)(1)  and  (3)  revised 44838 

968.315  Heading,  (b),  (c)(1)  and  (5) 
revised;  (a)(1)  amended;  (d) 
added;  0MB  number 44839 

968.320  Heading,  (a),  (b)(2)(l),  (3), 
(4),  (5).  (c)(2),  (d)(lKi).  (it). 
(2X1)(E),  (4).  (5)(1),  (ill).  (6)(1). 
(11),  (7)(v),  (vill).  (XV).  (e)(2). 
(3)  and  (4)  revised; 
(d)(7)(xvlil)  added;  OMB 
number 44839 

968.325  Heading  and  (c)  revised; 

OMB  number 44841 

968.330  (a)  through  (d),  (e)  intro- 
ductory text,  (1).  (2),  (4),  (8), 
(f).  (g)(1),  (2)  Introductory 
text,  (1),  (h),  (1)  and  (j)  re- 
vised; (k)  added;  OMB  num- 
ber  44841 

968.335  (c)(2)  revised;  interim 31523 

(a)  introductory  text  and  (b) 
revised 44843 

968.340  (b)(3)  removed;  (b)(4) 
through  (7)  redesignated  as 
(b)(3)  through  (6);  (a),  (b)(2), 
new  (4)  and  new  (6)  revised; 
OMB  number 44843 

968.345  (a)(l)(i),  (11),  (2)(i)(A). 
(3)(il),  (e)(2)  and  (4)  revised; 
(e)(7)  redesignated  as  (e)(8); 


(a)(3)(lil)     and     new     (e)(7) 

added;  OMB  number 44843 

968.401—968.425       (Subpart       D) 

Added 30478 

968.407  OMB  number 30478 

968.422  OMB  number 30480 

968.428  OMB  number 30480 

982  Added 36682 

990  Authority  citation  revised 33656 

990.107  (b)(2)  revised 33655 

990.108  (b)  existing  text  des- 
ignated as  (b)(1);  (b)(2)  added 
33655 

(f)  and  (g)  added 43644 

990.110  (c)(l)(i)  revised 33656 

990.401—990.405        (Subpart        D) 

Added 43644 

Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200—3699) 

3280  Interpretation 19072,  34294 

3500.6  (a)(3)(il)  and  (ill)  amended; 
(a)(3)(iv)  added 37423 

3500.7  (e)(l)(lii)  amended 37423 

Proposed  Rules: 

35 24850 

43^ 34300 

91 40148 

92 34300,40148 

100—199  (Ch.  I) 41995 

100 34902,  40502 

125 44596 

200 24850,  43900 

203 36846 

215 43900 

235 43900 

236 43900 

247 43900 

261 40764 

280 24850 

290 17500 

291 24850 

510 24850 

511 24850 

570 24850.  28176,  34300,  40148,  41196 

574 40148 

576 40148 

577 24850 

578 24850 

579 24850 

812 43900 
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850 43900 

880 30557,43900 

881 30557,  43900 

882 24850,  43900 

883 30557,43900 

884 30557,  43900 

885 ," 24850 

886 24850.  30557,  43900 

887 24850,  43900 

888 32492 

890 24850 

900 43900 

904 43900 

905 18666,  24860,  39072.  43900 

912 43900 

913 18666 

941 24860.  35834.  44952 

950 39072 

960 43900 

961 24850 

964 18666 

965 24850 

968 24850,  40148 

982 36846 

984 36846 

990 18666 

3500 37360,42784 


TITLE  25-INDIANS 

Chapter  I— Bureau  of  Indian  Af- 
fairs, Department  of  the  Interior 
(Parts  1-299) 

200.12  Added 43419 

216.100—216.111   (Subpart  B)   Re- 
moved  43419 

226.11  (a)(2)  revised 22104 

248.6  Re  vised 16757 

I  Proposed  Rules: 

1—299  (Ch.  I) 21872,  23774.  33236.  36108 

10 40086 

20 16720.40182 

40 18460 

46 44016 

63 40184 

113 16760 

115 41948 

164 35680 

165 35680 

256 16726.30276 

900 26920 


TITLE  26-INTERNAL  REVENUE 

Chapter  I— Internal  Revenue  Serv- 
ice, Department  of  ttie  Treasury 
(Parts  1-799) 

1  Technical  correction 17154.  36256 

Authority  citation  amended 18747. 

24041.  24928.  27459,  30103,  32080. 
33432.  34988.  36416.  36363.  39960. 

41674 

1.42-12  (a)  corrected 15601 

1.52-1  (f)  amended 30102 

1.101-2  (e)(2)  Example  amended 30102 

e)(lKiii)(b)(7)  and  (2)  revised; 

(e)(l)(lil)(ftX5)  removed 30108 

03-8  (a)(5)  revised ...24041 

0a-8T  Added 24041 

48-0  (c)  amended 24041 

48-1  (c)(4)(ii)(A)  revised 24041 

48-lT  Added 24041 

48-2  (b)(2)(ii)  revised 24042 

48-2T  Added 24042 

4»-3  (h)(3)  amended 24042 

j)  Example  1  revised;  Example  2 

amended 24350 

48-3T  Added 24042 

48-4  (b)(5)  redesignated  as 
(b)(6);  new  (b)(5)  added;  (g), 
(h)(1).  (2)(vil).  (ix).  (3).  (4)  and 

(5)  re  vised 24042 

1.148-4T  Added 24042 

1.148^  (b)(2)(lii).  (c)(2)(l),  (3)(I1). 
(d)(3)(il)  and  (e)(2)(iil)  re- 
vised; (e)(2)(ii)(B)  amended 24044 

1.148-6T  Added 24044 

1.148-6  (d)(3)(ill)(C)  revised 24045 

1.148-6T  Added 24046 

1.14a-9       (c)(2)(li)(B)       revised; 

(h)(4)(vi)  added 24045 

1.148-9T  Added 24046 

1.148-10  (b)(2)  revised;   (c)(2Klx) 

amended 24046 

(d)  Example  1  amended 24361 

1.148-lOT  Added 24046 

1.148-11  (1)  added 24046 

1.148-llT  Added 24046 

1.149(d)-l  (f)(3)  revised 24046 

1.149(d)-lT  Added 24046 

I.149(e>-1  (e)(3)(i)  and  (4)  revised 

24361 

1.150-1  (c)(1)  and  (4)  heading  re- 
vised; (c)(4)(iii)  added 24046 

1.150-lT  Added 24046 

1.167(c)-l  (a)(5)  amended 41674 
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TITLE  26  Chapt«f  l-Con. 

1.170A-4  (d)  Example  9  amended 

1.170A-6  (b)  Example  5  amended 


.30102 


.30102 


1.170A-6  (c)(3)(l),  (ill)  Examples  1, 
2,  3.  (cK4).  (5)  Examples  1,  2. 

and  3;  amended 30102 

1.170A-7  (c)  amended 30102 

1.170A-12  (a)(3)  and  (c)  amended 

30102 

(a)(3)  amended;  (b),  (e)(1)  and 
(2)  revised;  (f)  and  authority 

citation  removed 30104 

1.170A-13  Authority  citation  re- 
moved  30106 

1.170A-13T  Added 27460 

1.170A-14  (h)(4)  Example  2  amend- 
ed  30105 

1.263A-1  (a)(2)(i).  (3)(v).  (bX3).  (4) 
and  (10)  amended;  (b)(10)(i), 

(11)  and  (j)(4)  added 39961 

1.263A-1T  (c)  and  (e)  redesig- 
nated   as    1.283A-4T(c)    and 

1.263A-7T(e) 39960 

Removed 3996I 

1.263A-3  (c)(4)(vl)  heading  and  (C) 
heading  revised;  (c)(4)(vlKA), 

(B)  and  (C)  added 39962 

1.263A^T  Added;  (c)  and  (e)  re- 
designated from  1.263A-lT(c) 

and  1.263A-7T(c) 39960 

1.263A-7T  Added;  (e)  redesig- 
nated from  1.263A-lT(e);  new 
(e)(l)(l),  (11).  (111)(B).  (Iv).  (2), 
(3)(i).  (i)(l).  (11).  (5)  Examples 

1  and  3  amended 39960 

(e)(6)(i).  (il)(A).  (/).  (C)  Exam- 
ples 1.  3.  5.  (ill)(A).  (B)(7).  (2) 
Example,  (C)(7),  (2)  Example, 
(lv)(C)  Example.  (7)(iil)(B).  (v) 
Example,  (9Ki).  (11)  Examples  1 
through  5,  (10)(1),  (li)(A). 
(ill).      (11)(1)     through      (v) 

amended 3996I 

1.279-6  (b)(4)  revised 41675 

1.337(d)-l  (a)(5)  Introductory  text 

amended 41674 

(a)(5)  Example  8  timended 41675 

1.337(d)-2  (c)(4)  Example  amended 

41674 

1.338-4T  (h)(4)  corrected 15501 

1.382-1  Amended 32080 

1.382-6  Added;  heading  revised 32080 

1.401(a)(17)-l  Revised 32905 

1.410(b)-0  Amended 32914 

1.410(b)-2  (b)(7)  amended 32914 


1.410(b)-6   (d)(2)(l).    (11)    and    (g) 

corrected 

(d)(1).  (2)(lv)  Example  2  amend- 
ed  

1.410(b)-7  (c)(4)  and  (5)  revised; 
(c)(6)  removed;  (dX4)  amend- 
ed  

1.414-11  (b)(2)  and  (4)  revised; 
(b)(3)  and  (cK2)(v)  amended 

1.414(c)-2  (b)(2)(ii)  amended .'........'. 

1.414(c)-4  (b)(3)(l)  amended 

1.414(g)-lT  (b)(1)  introductory 
text  and  (2)(111)  revised;  (g) 
removed 

1.414(q)-l  Added 

1.414(r)-0  Amended , 

1.414(r)-l  (c)(2Kli)  Example,  (d)(4). 
(9X1)  and  (e)  amended; 
(c)(3)(ii)  revised 

1.414(r)-2  (bX2).  (cX3)  Examples  1 
and  2  revised 

1.414(r>-3  (cX2)(ll).  (4).  (SXiii).  (7) 
Example  1,  (dX2)  and  (4)  Ex- 
ample 1  revised;  (c)(7)  Exam- 
ples 3  and  4  redesignated  as 
Examples  4  and  5;  (bX4),  (cX6) 
introductory  text.  Examples  2 
through  5,  7.  (7)  Introductory 
text.  Example  2  and  new  £1- 
ample  5  amended;  new  (c)(7) 
Example  3  added 

1.414(r)-l  (b)  amended 

1.414(r)-5  (bX5Xil).  (dXlXIl)(B). 
(C),  (4)  Example  2,  and  (g)(5) 
revised;  (dXlXill)  added; 
(d)(1)  concluding  text  re- 
moved; (gX2XliiXA).  (D). 
OXilXB).  (IIIXB),  (C).  (D)  and 
(g)(6)  amended 

1.414(r>-6  (a)  amended;  (b)  re- 
vised; (c)  removed 

1.414(r)-7  (c)(2)  and  (d)  removed; 
(cX3).  (4)  and  (5)  redesignated 
as  (c)(2),  (3)  and  (4);  (a)(1), 
(bX2Xii).  (3),  new  (cX2Xl). 
(3X1).  (11)  introductory  text, 
(A),  (B),  (ili)  Example  1,  (4X1). 
(11),  (ill)  Introductory  text, 
(E),  (V)  introductory  text 
and  Examples  1  through  4 
amended;  (c)(1)  and  new 
(c)(2)(iv)  revised;  (cX5)  added 


.16984 
.32914 

.32914 


.32922 
.30102 
.30102 


.32916 
.32915 
.32916 


.32916 
.32917 


.32917 
.32919 


.32919 
.32920 


1.414(r)-8  (bX4)  Examples  7  and  < 
amended;    (bX2)(lll)   and   (4) 


.32920 
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Example  2  revised;  (d)(4)  re- 
moved; (b)(4)  Examples  3,  4, 
and  (d)(5)  redesignated  as  Ex- 
;  amples  5,  6  and  (dX4);  new 
,  (b)(4)  Examples  3  and  4  added; 
new  (bX4)  Examples  5  and  6 

amended 32921 

il.446-3  (hX2)  and  (5)  Introductory 

I       text  amended 36358 

!l.446-4  Added 36358 

1.461-1  (a)(2XlllXB)  revised 36360 

1.469-lT  (e)(5)  corrected 17478 

(hX7)  amended 41674 

1.482-0  Added 34988 

1.482-OT  Removed 34988 

1.482-1  Added 34990 

1.482-lT  Removed 34988 

1.482-2  Added 35002 

1.482-2T  Removed 34988 

1.482-3  Added 35011 

1.482-3T  Removed 34988 

1.482^  Added 35016 

1.482-4T  Removed 34988 

1.482-5  Added 35021 

1.482-5T  Removed 34988 

1.482-6  Added 35025 

1.482-6T  Removed 34988 

1.482-8  Added 35028 

1.514(c)-2  Added 24928 

1.585-1  (b)(2)  corrected 16502 

1.586-5  (c)(4Xil)  and  (dX2)  cor- 
rected  16502 

1.586-6  (dX6)  Example  3  corrected 

15502 

1.585-7  (dXD  corrected 15502 

1.585-8  (b)(2)  corrected 15502 

1.642(c)-6  (dXD  redesignated  as 
(d)  and  (dX2)  and  (3)  redesig- 
nated as  1.642(c)-6A  (d)(3) 
and  (4);  heading,  (a),  (b). 
(c)(1).  new  (d)  and  (e)  revised; 
(f)  added;  authority  citation 

removed 30106 

(d)(2)  amended 30102 

1.642(c)-6A  Undesigmated  center 
heading  and  section  added; 
(d)(3)  and  (4)  redesignated 
from  1.642(c>-6  (dX2)  and  (3) 

30105 

(dX4)  table  amended 30116 

1.642(c)-7  (dX2)  amended 30102 

1.664-1  (a)(6)  Example,  amended 

30102 

(aX5)(llXft).  (iv)(a),  (6).  (c).  and 
(6)  introductory  text  revised; 


(aX5XlvXd)  added;  authority 

citation  removed 30116 

1.664-2  (c)  revised;  authority  ci- 
tation removed 30116 

1.664-4  (bXD  redesignated  as  (b) 
and  (bX2)  through  (5)  redes- 
ignated as  1.664-4A  (d)(3) 
through  (6);  (a),  new  (b).  (c) 
and  (d)  revised;  (e)  and  (f) 
added;  authority  citation  re- 
moved  30117 

(bX2)  and  (3)  amended 30102 

1.664-4A     Undesignated     center 

heading  and  section  added 30116 

(dX3)  through  (6)  redesignated 

from  1.664-4 30117 

(dX4),  (5),  (6)  heading.  Tables 

D,  E.  and  F(l)  amended 30148 

1.665(a)-0— 1.669(b)-2  Undesig- 
nated center  heading  revised 

30148 

1.665(a)-0A— 1.666(g)-2A  Undesig- 
nated center  heading  added 

30148 

1.860G-1T  Added 18747 

1.904-4  (j)  revised 37672 

1.954-2T  (gX2Xl)  revised 37672 

1.985-0  Amended 37672 

1.985-1  (aXD  and  (dXlXil)  amend- 
ed; (b)  and  (c)(6)  revised; 
(d)(1)  concluding  text  re- 
moved  37672 

1.985-2  (a)  and  (b)(2)  revised 37673 

1.986-3  Revised 37673 

1.1011-2  (c)  Example  (8)  amended 

30148 

1.1014-6  (a)(3)  and  (c)  Examples  1 

through  6  amended 30102 

1.1031(b>-2  (b)  revised;  (c)  and  (d) 

added 18749 

Heading  corrected 33200 

1.1031(k)-l  (jX2)  added 18749 

1.1221-2  Added 36363 

1.1221-2T  Removed 36367 

1.123a-2       Redesignated       from 

1.1233-2T  and  revised 36367 

1.1233-2T  Redesignated  as  1.1233- 

2 36367 

1.1234-4       Redesignated       from 

1.1234-4T  and  revised 36367 

1.1234-4T  Redesignated  as  1.1234- 

4 36367 

1.1266(e)-l  Added 36367 

1.1388-1      Undesignated      center 

heading  added ;. 24937 

1.1398-1  Added 24937 
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TITLE  26  Chapter  l-Con. 

1.1398-2  Added 24938 

1.1502-1  (a)  amended 41675 

1.1502-11  (b)  revised 41675 

1.1502-13   (j)   introductory   text, 

(1)(2)  Example  (1).  (m)(3)  Ex- 

.     ample  (3),  (o)(l)(i),  (11)  and  (2) 

Example  amended 41674 

(cKlKlll)  and  (h)  Example  (17) 
amended;  (c)(7)  redesignated 

as  (c)(8);  new  icX7)  added 41677 

1.1502-14  (b)(3)(ii).  (d)(3)(li). 
(4X11)(6).  (grXlKi).  (11)  and  (2) 

Example  1  amended 41674 

(a)(2)  and  (5)  revised;  (aK4)  re- 
designated as  (a)(6);  new 
(a)(4)  and  (b)(4)  added;  new 

(a)(6)  Example  amended 41677 

1.1502-19  Revised 41677 

1.1502-20  (a)(1),  (3)(11).  (5)  intro- 
ductory text,  (cXlXl).  (11). 
(2XiXA)(i),  (B),  (D),  (11).  (Ill), 
(4)  Example  2.  Example  7, 
(e)(3)  Example  1  and  (f)  re- 
vised; (CX2XV11)  added;  (eX3) 
Example  8  and  (g)(3)  removed; 
(g)(4)  redesignated  as  (gX3); 
(aX4),  (5)  Example  6,  (6)  Eiom- 
ple  5.  (c)(2).  (i)(4)  Examples  1, 
3,  6,  (eX3)  Example  2,  new 
(gX3)    Examples   1,   2   and   3 

ajnended 41681 

1.1502-31  Revised 41683 

1.1502-31T  Removed 41685 

1.1502-32  Revised 41685 

1.1502-32T  Removed ; 41695 

1.1502-33  Revised 41695 

1.1502-33T  Removed 41700 

1.1502-43      (aX3Xll)      and      (111) 

amended 41674 

1.1502-47  (eX4XiiiXB)  amended 41674 

1.1502-75  (dK5Xvlll)  amended 41675 

(dXD  amended 41700 

1.1502-76  (b)  revised;  (d)  removed 

41700 

1.1502-80  (c)  and  (d)  added 41708 

1.1502-81T  (a)  amended 41675 

1.1552-1  (c)(2)  amended 41675 

1.6302-lT  Added 35416 

1.6302-2T  Added 35416 

1.6302-3T  Added 35416 

1.6662-0  Amended 35031 

1.6662-6T      Heading.      (dX2Xii). 
(iiiXA),  (B),  (3XilXB)  and  (C) 
-   revised;  .    (d)(2)(iliXD)      and 
(3)(iiiXC)  added 35031 


1.6695-1  (aXD  Introductory  text. 
(bXD.  (4Xiv).  (V),  (5)  intro- 
ductory text,  (c)(1)  introduc- 
tory text,  (3)  and  (e)  revised; 

(b)(4)(vi)  added 33432 

1.7520-1—1.5520-4      Undesignated 

center  heading  added 30148 

1.7520-1  Added 30149 

1.7520-2  Added 30149 

1.7520-3  Added 30150 

1.7520-4  Added 30150 

15a  Authority  citation  revised 18751 

15a.453-l  (bX3Xi)  amended 18751 

20  Authority  citation  revised 30150 

20.2013-4    (a)    introductory    text 

and  Example  (2)  amended 30151 

20.2031-0  Added 30151 

20.2031-7  (a)(2)  amended 30102 

(aX2).  (bXl).  (2),  (3X1).  (ii).  (c). 

(d),  and  (e)  amended 30103 

Redesignated  as  20.2031-7A  (d); 

new  20.2031-7  added 30152 

20.2031-7A    Undesignated    center 

heading  and  section  added 30151 

(d)  redesignated  from  20.2031-7; 
new  (d)  heading,  (IXD  and 
(Hi)  revised;  new  (dX5),  (6), 
Tables  A,  B  and  LN  amended 

30152 

20.2031-10  Removed 30170 

20.2032-1  (0(1)  amended 30103 

20.2039-2  (cXlXvlii)  amended 30103 

20.2039-5  (cXD  and  (2)  amended 

30103 

20.2065-2  (f)(2Xiv)  amended 30103 

(f)(4)  revised 30170 

20.2056(b)-4  (d)  amended 30103 

20.7520-1—20.7520-4  Undesignated 

center  heading  added 30170 

20.7520-1  Added  30170 

20.7520-2  Added 30171 

20.7520-3  Added 30172 

20.7520-4  Added 30172 

25  Authority  citation  amended 

23154 

Authority  citation  revised 30172 

25.2511-1  (hX6)  and  (7)  amended 

3Q2Qg 

25.2512-0  Added 30173 

25.2512-5  (aX2).  (bXD,  (2),  (3Xi). 

(11).  (c),  and  (d)  amended 30103 

Redesignated  as  25.2512-5A(d); 

heading,      (a)     introductory 

text,   (1)   introductory   text. 

(1),    (11)    introductory    text. 

(A).    (B),    (ill)    introductory 
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text.  (A).  (B).  (2),  (3).  (b)  in- 
troductory text,  (1),  (2),  (3) 
introductory  text,  (i),  (11). 
(c),  (d),  (e)  and  (f)  redesig- 
nated as  25.2512-5A(d)  head- 
ing, (1)  introductory  text,  (1) 
introductory  text,  (A),  (B) 
introductory  text.  (7).  (2), 
(11),  (ill).  (2)(C)  introductory 
text,  (i),  (2)  introductory 
text,  (i),  (11).  (ill)  introduc- 
tory text.  (A).  (B)  (3)  through 

(6) 30173 

Added 30174 

25.2512-5A  Undesignated  center 
heading  added;  (d)  heading. 
(1)  introductory  text,  (1)  in- 
troductory text,  (A),  (B)  in- 
troductory text,  (7),  (2).  (C) 
Introductory  text,  (/),  (2), 
(11).  (ill),  (2)  Introductory 
text,  (i)(,  (11),  (ill)  introduc- 
tory text,  (A),  (B),  (3),  (4),  (5) 
and  (6)  redesignated  ftom 
25.2512-5  heading,  (a)  intro- 
ductory text,  (1)  introduc- 
tory text,  (1),  (11)  introduc- 
tory text,  (A).  (B).  (ill)  intro- 
ductory text.  (A).  (B),  (2).  (3). 
(b)  introductory  text,  (1),  (2), 
(3)  introductory  text,  (1),  (11), 
(c),  (d),  (e)  and  (f);  new  (d) 
heading  revised;  new 
(dXlXiXA)  and  (B)  amended 

30173 

(dXlXiXC)    and    (5)    amended; 

(dXlXIli)  and  (6)  revised 30174 

26.2512-9  Removed 30176 

25.2516-2  (c)  amended 30177 

25.2518-3  (aXlXivXA)  amended 30103 

Undesignated    center   heading 

added 30173 

25.2522(a)-2  (a)  amended 30177 

26.2522(c)-3  (d)(2Xiv)  amended 30103 

(d)(3)  revised 30177 

25.2623(a)-l  (d)  amended 30103 

25.2623(c)-l  (c)  Example  amended 

30103 

25.2701-0  Amended 23154 

25.2701-1  (aXD  amended 23154 

25.2701-5  Added 23154 

25.2702-3  (bX3)  and  (c)(3)  amend- 
ed  23157 

25.7520-1—25.7520-4  Undesignated 

center  heading  added 30177 

25.7520-1  Added 30177 


25.7520-2  Added 30178 

25.7520-3  Added 30178 

25.7520-4  Added 30179 

31  Authority  citation  amended 

35416 

31.6302-lT  Added 35416 

31.6302(c)-3T  Added 35417 

40  Authority  citation  amended 

35417 

40.6302(c>-lT  Added 35417 

47  Re  vised 43040 

48  Authority  citation  amended 

33657,  43045 

48.4082-1  Added 33657 

48.4082-lT  Removed 33657 

48.4221-3  (e)  added 43045 

48.6416(bX2)-2  (b)  text  redesig- 
nated as  (b)(1)  and  amended; 
new  (bXD  heading  and  (bX2) 

added 43046 

301.6323(f)-l  (aX2)  amended;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  and  new  (e) 

Examples  5  and  6  added 38120 

301.6331-1  (a)(1)  amended;  (aX2) 
revised;  (b)  redesignated  as 
(bX2);  (b)  heading,  (1)  and  (d) 

added 38903 

301.6331-2  Revised 38903 

301.7426-1  (aXD  revised;  (c)  added 

26601 

301.7430-0  Added 29360 

301.7430-1  Revised 29357 

301.7430-2  Added 29360 

301.7430-3  Added 29362 

301.7430-4  Added 29363 

301.7430-5  Added 29364 

301.7430-6  Added 29366 

602  Technical  correction 17154 

602.101  (c)  table  amended  (OMB 

numbers) 23157,  24939,  27235,  27460, 

29366,  30179,  32081,  33433,  35030, 
35033,  36360,  36367,  37680,  41703 

Proposed  Rules: 

1 15877,  17747.  18011.  18048,  18772,  21697, 

22773,  24094,  24095,  24992.  25581. 

25584,  25847,  26466.  27515.  30180. 

32160.  32670.  34398,  35066.  36418. 

36114.  36394.  37450,  37733,  41414, 

41739 

20 30180 

26 30180 

31 18067,  24096,  35418 

40 35418 

301 26606.  37450.  43073 
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TITLE  26  Proposed  Rules:-Con. 

602 27515 

TITLE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol.  To- 
bacco and  Firearms.  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

4.40  (b)  revised 42160 


5  Interpretation 35623 

5.51  (b)  revised 42160 

7.31  (b)  revised 42160 

9.148  Added 26114 

70.92  (d)(2)(iii)  and  (iv)  revised 29367 

Proposed  Rules: 

4 15878,  30560 

6 21698,  29215 

8 21698.  29215 

10 21698,29215 

11 21698,29215 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

0.64-1  Amended 41242 

0.55—0.64-3  (Subpart  K)  Appendix 

amended 42161 

0.89a  (c)  revised 41242 

0.100—0.104  (Subpart  R)  Appendix 

amended 38121 

2.26  (f)  added 40258 

37  Added 39904,  39908 

68.2  (1)  and  (k)  revised 41243 

77  Added 39928 

Chapter  V— Bureau  of  Prisons.  De- 
partment of  Justice  (Parts 
500-599) 

551.160—551.164  (Subpart  N)  Re- 
vised  34742 

571.10—571.13  (Subpart  B)  Re- 
vised  35456 

Proposed  Rules: 

16 44383 

31 37866 

1  TITLE  29-LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Parts  0-99) 

18.3  (b)  revised;  (0  and  (g)  added 
41876 

18.4  (d)  revised 41877 

18.18  (a)  revised 41877 

18.19  (f)  revised 41877 

18.20  (g)  revised 41877 

18.22  (c)  revised 41877 

24.4  (d)(2)(i).  (11),  (d)(3)(i)  and  (11) 

revised 41877 

95  Added 38271 

Chapter  I— National  Labor 
ReioHons  Board  (Parts  100-199) 

100  Authority  citation  revised 37158 

100.101  Revised 37158 

100.102  Revised 37158 

100.103  Removed 37158 

100.104  Removed 37158 

100.105  Removed 37158 


100.111  Removed 37158 

100.112  Removed 37158 

100.113  Removed 37158 

100.114  Removed 37158 

100.115  Removed 37158 

100.116  Removed 37158 

100.117  Removed 37158 

100.118  Removed 37158 

100.119  Removed 37158 

100.120  Removed 37158 

100.121  Removed 37158 

100.122  Removed 37158 

100.123  Redesigrnated  as  100.201 37158 

100.201—100.209  (Subpart  B)  Head- 
ing revised 37158 

100.201  Redesignated  from  100.123 

and  revised 37158 

100.202  Removed 37159 

100.203  Removed 37159 

100.204  Removed 37159 

100.205  Removed 37159 

100.206  Removed 37159 

100.207  Removed 37159 

100.208  Removed 37159 

100.209  Removed 37159 

100.301—100.307  (Subpart  C)  Head- 
ing revised 37159 

100.301  Removed 37159 

100.302  Removed 37159 

100.303  Removed 37159 

100.304  Removed 37159 

100.305  Removed 37159 

100.306  Removed 37159 

100.307  Removed 37159 

100.401  (Supart  D)  Redesignated 

from  100.500  Subpart  E  and 
revised 37159 

100.500  (Subpart  E)  Redesignated 

as  100.401  Subpart  D 37159 

100.501  Redesignated  ftom  100.601 
37159 

100.502  Redesignated  f^om  100.602 
37159 

100.503  Redesignated  from  100.603 
37159 

100.510  Redesignated  from  100.610 
37159 

100.511  Redesignated  from  100.611 
37159 

100.530  Redesignated  ft-om  100.630 

37159 

100.540  Redesignated  f^om  100.640 

37159 

100.549  Redesignated  ft-om  100.649 

37159 
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TITLE  29  Chapter  l-Con. 

100.550  Redesignated  from  100.650 
37159 

100.551  Redesignated  from  100.651 
37159 

100.560  Redesignated  from  100.660 

37159 

100.570  Redesignated  fl-om  100.670 

and  amended 37159 

100.601—100.671  (Subpart  P)  Re- 
designated as  Subpart  E 37159 

100.601  Redesignated  as  100.501 37159 

100.602  Redesignated  as  100.502 37159 

100.603  Redesignated  as  100.503 37159 

100.610  Redesignated  as  100.510 37159 

100.611  Redesignated  as  100.511 37159 

100.630  Rede3ignated  as  100.530 37159 

100.640  Redesignated  as  100.540 37159 

100.649  Redesignated  as  100.549 37159 

100.650  Redesignated  as  100.550 37159 

100.651  Redesignated  as  100.551 37159 

100.660  Redesignated  as  100.560 37159 

100.670  Redesignated  as  100.570 37159 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1601.74  (a)  amended 44928 

1640  Added 39904.  39908 

Chapter  XVII— Occupational 

Safety  and  Health  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1910.19  (a)  revised 41057 

1910.120  Appendix  B  revised;  Ap- 
pendix E  added 43270 

1910.132  (g)  correctly  added 33910 

Regulation  at  59  FR  16366  eff. 

date  stayed  through  10-6-94 
34580 

1910.133  Table  corrected 33911 

1910.136  (a)  corrected 33911 

1910.138  Corrected 33911 

1910.269  (g)(2)(i)  revised 40729 

1910.1000—1910.1500    (Subpart    Z) 

Authority  citation  revised 36699 

1910.1001  (a)  through  (p)  revised; 

0MB  number 41057 

Appendixes  A  and  B  amended 

41065 

Appendixes  D  and  F  amended 

41070 

Appendixes  G  and  H  amended; 

Appendix  J  added 41071 


1910.1201  Added 36700 

1915  Authority  citation  revised 

36699 

1915.7  Revised 37856 

1915.11—1915.16  (Subpart  B)  Re- 
vised  37857 

1915.100  Added 36700 

1915.1001  Revised;  0MB  number 

41080 

1917  Authority  citation  revised 
36700 

1917.29  Added 36700 

1918  Authority  citation  revised 
36700 

1918.100  Added 36700 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised 36700, 

43275 
1926.58  Redesignated  as  1926.1101 

41131 

1926.61  Added 36700 

1926.65  Appendix  B  revised;  ap- 
pendix added 43275 

1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 40729 

1926.104  Removed 40729 

1926.105  (a)  redesignated  as 
1926.753;  removed 40729 

1926.107  (b).  (c)  and  (f)  removed 

40729 

1926.250^^1926.252  (Subpart  H)  Au- 
thority citation  revised 40729 

1926.250  (b)(2)  revised 40729 

1926.500—1926.503  (Subpart  M)  Re- 
vised  40730 

1926.550  (c)(2)  and  (g)(4)(l)(C)  re- 
vised  40730 

1926.651  Heading  and  (1)  revised 

40730 

1926.701  (f)(1)  designation  and  (2) 

removed 40730 

1926.750—1926.752  (Subpart  R)  Au- 
thority citation  revised 40730 

1926.753  Redesignated  from 
1926.105(a)  and  heading  added 
40729 

1926.950—1926.960  (Subpart  V)  Au- 
thority citation  revised 40730 

1926.951  (b)(4Xi)  revised 40730 

1926.1101      Redesignated      ftom 

1926.58 41131 

Heading  and  (a)  through  (p)  re- 
vised; (q)  added;  0MB  num- 
ber  41132 

Appendix  A  amended;  Appen- 
dix B  revised 41144 


AUGUST  1994 
JULY  1,  1994  THROU<^  AUGUST  31.  1994 
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Appendixes  D  and  F  revised 41150 

Appendix  G  removed;  Appendix 

H  revised 41152 

Appendix  I  amended;  Appendix 

K  added 41153 

1928  Authority  citation  revised 

36700 

1928.21  (a)(7)  added 36700 

1952.97  Correctly  revised 39257 

1952.100  Heading  revised 42495 

1952.101  Redesignated  as  1952.106; 
new  1952.101  redesignated 
from  1952.103 42495 

1952.102  Redesignated  as  1952.105; 
new  1952.102  redesignated 
from  1952.104 42495 

1952.103  Redesignated  as  1952.101; 

new  1952.103  added 42495 

1952.104  Redesignated  as  1952.102; 

new  1952.104  added 42495 

1952.105  Redesignated  as  1952.107; 
new  1952.105  redesignated 
from  1952.102 42495 

1952.106  Redesignated  from 
1952.101  and  revised 42495 

1952.107  Redesignated  ffom 
1952.105 .....42495 

1952.157  Correctly  revised 39257 

1952.360  Heading  revised 42496 

1952.361  Redesignated  as  1952.366; 
new  1952.361  redesignated 
from  1952.363 42497 

1952.362  Redesignated  as  1952.365; 
new  1952.362  redesignated 
from  1952.364 42496 

1952.363  Redesignated  as  1952.361; 

new  1952.363  added 42497 

1952.364  Redesignated  as  1952.362 
42496 

1952.365  Redesignated  as  1952.367; 
new  1952.365  redesignated 
from  1952.362 42496 

1952.366  Redesignated  trom 
1952.361  and  revised 42497 

1952.367  Redesignated  trom 
1952.365 42496 

Chapter  )0(V— Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  Latxx  (Parts 
2500-2599) 

2509.94-2  Added 38863 


Chapter  )0(VI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600-2699) 

2610  Appendixes  A  and  B  amend- 
ed  36055 

2619  Appendix  B  amended 36056.  41705 

2622  Appendix  A  amended 36055 

2644  Appendix  A  amended 36058 

2676  Appendix  B  amended 36057,  41705 

Proposed  Rules: 

15 37540 

570 40318 

1910 42785 

1915 34586 

1917 : 42785 

1918 42785 

1926 37961 

jggQ 43786 

2600— 2^  (Ch.  xxvi)"""!!"!!!!!."!!!!!35067 

4000-4999  (Ch.  XL) 35067 

TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Health  Administration,  Depart- 
ment of  Labor  (Parts  1—199) 

76.301  Amended 38358 

75.333  (a),  (d)(1),  (eX3)  and  (f)  re- 

Ylggij 38358 

75.335  (a)(l)(iv)  and  (2)  revised  ....!. .!38359 

Chapter  II— Minerals  Manage- 
ment Service,  Department  of 
the  Interior  (Parts  200-299) 

216  Authority  citation  revised 38906 

216.40  (b)  revised 38906 

218  Authority  citation  revised 38906 

218.40  (b)  revised 38906 

230  Authority  citation  revised 38363 

230.451—230.461        (Subpart       J) 

Added 38363 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, DepartrT>ent  of  ttie 
Interior  (Parts  700-999) 

710.11  (b)  revised 43419 

716.11  (d)  added 43419 

716.10  Revised 43420 

717.10  Revised 43420 

760.10  Revised 43420 
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TITLE  30  Chapter  Vll-Con. 

750.16  Amended 43420 

914.15  (aaa)  added 36062 

(bbb)  added 38123 

917.21  (d)  added 38566 

934.16  (r)  added 37431 

(8)  added 37436 

934.16  Introductory  text  and  (z) 
added;  (1)  removed;  (y)  re- 
vised  37431 

935.15  (rrr)  added 38123 

938.15  (bb)  added 36944 

938.16  (1),  (j)  and  (k)  removed; 
(nnn)  added 36944 

944.15  (z)  added 35259 

944.16  (a)  added 35259 

Proposed  Rules: 

75 35071.  42193,  43314 

200—299  (Ch.  n) 36108,  38946 

206 39712,  44677 

250 39991,44953 

400—499  (Ch.  IV) 36108 

600-699  (Ch.  VI) 36108 

700—999  (Ch.  Vn) 36108 

701 37952 

784 37952 

817 37962 

903 41208 

906 38675 

914 36114 

917 40603 

920 35289 

926 41262 

935 38576.39993 

936 40505 

944 35871,  38578,  38579 

948 44953 


TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Chapter  I— Monetary  Offices,  De- 
partment of  tt)e  Treasury  (Parts 
51-199) 

61  Removed 35624 

62  Removed 35624 

Ctiapter  11— Fiscal  Service,  De- 
partment of  ttie  Treasury  (Parts 
200-399) 

337  Revised 42162 


Ctiapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  ttie 
Treasury  (Parts  500—599) 

515.416  Revised 44885 

516.522  Removed 44885 

516.528     (a)     introductory     text 

amended 44885 

515.533  (d)  added 44885 

515.560  (g)  amended;  (a)  and  (b) 

revised 44886 

515.563  (a)  Introductory  text  and 

(1)  revised;  (c)  removed 44885 

515.564  (c)  revised;  (d)  removed 
44886 

516.665  (b)  removed;  (c)  redesig- 
nated as  (b)  and  amended 44886 

616.566  (a)(3)  and  (c)(4)(li)  amend- 
ed  44886 

515.569  (c)  and  (d)  amended 44886 

650  Appendix  A  amended 35260 

Appendix  B  amended 35261 

Ctiapter  VI— Bureau  of  Engraving 
and  Printing,  Department  of  ttie 
Treasury  (Parts  600—699) 

606  Revised 41978 

TITLE  32-NATIONAL  DEFENSE 

Ctiapter  I— Office  of  ttie  Secretary 
of  Defense  (Parts  1  —399) 

77  Added 40809 

80  Re  vised 37680 

90  Regrulation  at  59  FR  16126 
comment  period  extended 34382 

Hearing 35463,36367 

91  Regulation  at  59  FR  16127 
comment  period  extended 34382 

Hearing 35463,  36367 

92  Added 42762 

98a  Removed 42752 

156.2  (c)  amended 36464 

156.5  (b)(2),  (3),  (7)  through  (10), 
(12),  (14),  (15),  (19),  (c)  and  (d) 
amended 35464 

155.6  (b)  introductory  text  and 

(3)  amended 36464 

155  Appendix  A  amended 35464 

369  Added 35261 

378  Revised 43475 

383  Removed 34382 

384  Added 35262 

Appendix  A  amended 41405 


AU(^ST  1994 
JULY  1.  1994  THROUGH  AU(^ST  31,  1994 
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388  Revised 43477 

389  Removed 34382 

CtKqster  V— Department  of  ttie 
Army  (Parts  400-699) 

516  Revised 38236 

552.140—562.145       (Subpart       K) 

Added;  interim 34581 

Added 42755 

552.160—552.172       (Subpart       M) 

Added;  interim 34762 

Ctiapter  VI— Department  of  ttie 
Navy  (Parts  700-799) 

706.2     Tables     Four     and     Five 

amended 35033,35850 

Tables  Two  and  Five  amended 
38366 

Chapter  VII— Department  of  the 
Air  Force  (Parts  800-1099) 

865  Authority  citation  revised 38367 

855.11  (q)  added 38387 

Proposed  Rules: 

318 41739 

505 44384 

553 34782 

806b 38389 

865 37953 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard.  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.01-30  (b)  added 36321 

4.02  Table  amended  (0MB  num- 
bers); interim 34227 

26  Authority  citation  revised 36322, 

39963 

26.02  Amended 36322 

26.03  (f)  added 36322 

26.04  (e)  added 36323 

26.05  Re  vised 39963 

26.07  Re  vised 36323 

100  Temporary  regulations  list 

39456 

100.35-T02047  Added  (temporary) 

38566 

100.35-T09018  Added  (temporary) 

37694 


100.35-T09022  Added  (temporary) 

40819 

100.35-T09026  Added  (temporary) 

42757 

100.508  Implementation  (tem- 
porary)   39456 

100.513  Implementation  (tem- 
porary)   39466 

110  Authority  citation  revised 39965 

110.167  (c)(1)  and  (7)  amended 39965 

110.168  Heading,  (b)(2).  (c)(1). 
(d)(1)  through  (6).  (7).  (8). 
(f)(4)(iv)  and  (v)  revised;  (0(6) 
amended 39965 

110.214   Heading   revised;    (b)(12) 

and  note  amended 39965 

110.236  Revised 40820 

117.571  (a)(3)  revised;  interim 44316 

117.647  (c)  removed;  (d),  (e)  and 
(f)   redesignated  as   (c),    (d) 

and  (e) 36063 

117.822  Revised  (temporary) 38568 

117.977  Revised 42768 

117.1059  (d)  revised 38569 

126  Heading  revised 39965 

126.06  (a)  amended 39966 

126.07  (a)  amended 39966 

126.09  Revised 39965 

126.10  (a)  revised 39965 

126.19  Amended;  (a)  Introductory 

text  designation  removed; 
(aXD.  (2)  and  (3)  redesig- 
nated as  (a),  (b)  and  (c) 39965 

126.21  (b)  amended 39965 

126.27  (b)(1),  (2)  and  (c)  revised 

39965 

130  Authority  citation  revised 34227 

130.0  Added;  Interim 34227 

131  Authority  citation  revised 34227 

131.0  Added;  interim 34227 

132  Authority  citation  revised 34227 

132.0  Added;  interim 34227 

137  Authority  citation  revised 34227 

137.101—137.107  (Subpart  B)  Re- 
moved; interim 34227 

137.201—137.216  (Subpart  C)  Re- 
moved; interim 34227 

137.300  Added;  interim 34227 

137.401—137.403  (Subpart  E)  Re- 
moved; interim 34227 

138  Added;  interim 34227 

151.47  Amended 45147 

151.49  (a)  amended 45148 

157  Authority  citation  revised 40188 

157.03  Introductory  text  revised 

40188 
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TITLE  33  Chapter  l-Con. 

157.400-157.410       (Subpart       G) 

Added 40188 

160  Authority  citation  revised 40189 

160.3  Revised 36323 

160.5  (d)  added 36324 

160.203  Amended;  Interim 39459 

(a)  amended 39966 

160.207  Amended;  interim 39460 

(c)(5)  added 40189 

160.211  Amended;  interim 39460 

160.213  Amended;  interim 39460 

160.215  Revised;  interim 39460 

161  Revised 36324 

161.402  Redesignated  as  165.810 36324 

162.65  (b)(3)(iv)  removed 39963 

162.100  Added 36333 

162.117  Added 36333 

164.03  Revised 36334 

164.43  Added 36334 

165  Temporary  reerulations  list 

39456 

165.T01-107  Added  (temporary) 38570 

165.T01-114  Added  (temporary) 39462 

165.T01-118  Added  (temporary) 41408 

165.T05-067  Added  (temporary) 39461 

165.T07-089  Added  (temporary) 44318 

165.T09-027  Added  (temporary) 44317 

165.T13-017  Added  (temporary) 38571 

165.T13-019  Added  (temporary) 40821 

165.T13-020  Added  (temporary) 40822 

165.530  Added;  interim 42759 

165.803  Regulation  at  59  FR  21935 

comment  period  reopened 41405 

165.809  Added 36334 

165.810  Redesignated        from 
161.402;  heading  revised 36324 

165.811  Added 36334 

165.1301  Revised 44321 

165.1303  Added 36335 

165.1704  Added 36335 

168  Added 42968 

Chapter  11— Corps  of  Engineers, 
Deportment  of  ttie  Army  (Ports 
200-399) 

334.782  Removed 35851 

Proposed  Rules: 

80 37003.43620 

82 37003.43620 

84 37003.43620 

87 37003.43620 

88 37003.42620 

90 37003.43620 

100 42787 


165 35290.  35661,  43518 

322 34783 

334 33939 

TITLE  34-EDUCATION 

SubTitle  A-Ofnce  of  tt)e  Sec- 
retary. Department  of  Education 
(Parts  1-99) 


74  Revised 

74.12  0MB  number 
74.21  OMB  number 
74.25  OMB  number 
74.34  OMB  number 

74.44  OMB  number 

74.45  OMB  number 

74.46  OMB  number 

74.47  OMB  number 

74.51  OMB  number 

74.52  OMB  number 

74.53  OMB  number 

74.71  OMB  number 

74.72  OMB  number 
77.1  (b)  revised:  (c) 


34724 

pending 34727 

pending 34728 

pending 34730 

pending 34732 

pending 34734 

pending 34735 

pending 34735 

pending 34735 

pending 34736 

pending 34736 

pending 34737 

pending 34738 

pending 34738 

amended 34739 


Ctiopter  li— Office  of  Elementary 
and  Secondary  Education,  De- 
partment of  Education  (Parts 
200-299) 

200  Authority  citation  revised 41169 

200.80  (a)  introductory  text  re- 
vised (effective  date  pending) 
41169 

200.90  Undesignated  center  head- 
ing and  section  added  (OMB 
number  pending) 41169 

201.57  Added  (effective  date  pend- 
ing)  41169 

Ctiapter  III— Office  of  Special 
Education  and  Retiobilitative 
Services.  Deoartment  of  Edu- 
cation (Parts  300-399) 

364  Added  (effective  date  pend- 
ing)  41887 

364.10  OMB  number 41890 

364.11  OMB  nimiber 41890 

364.12  OMB  number 41890 

364.13  OMB  number 41890 

364.20  OMB  number 41891 

364.21  OMB  number 41892 

364.22  OMB  number 41892 

364.23  OMB  number 41893 


AUGUST  1994 
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364.24  OMB  number 41893 

364.25  OMB  number 41893 

364.26  OMB  number 41893 

364.27  OMB  number 41893 

364.28  OMB  number 41893 

364.29  OMB  number 41893 

364.30  OMB  number 41893 

364.31  OMB  number 41893 

364.32  OMB  number 41894 

364.33  OMB  number 41894 

364.34  OMB  number 41894 

364.35  OMB  number 41894 

364.36  OMB  number 41894 

364.37  OMB  number 41894 

364.38  OMB  number 41894 

364.39  OMB  number 41894 

364.40  OMB  number 41894 

364.41  OMB  number 41894 

364.42  OMB  number 41895 

364  43  OMB  number 41895 

364.50  OMB  number 41895 

364.51  OMB  number 41895 

364.52  OMB  number 41895 

364.53  OMB  number 41895 

364.59  OMB  number 41895 

366  Revised  (effective  date  pend- 
ing)  41898 

365.30  OMB  number 41899 

365.31  OMB  number 41899 

366  Revised  (effective  date  pend- 
ing)  41900 

366.2  OMB  number 41900 

366.12  OMB  number 41901 

366.15  OMB  number 41901 

366.21  OMB  number 41902 

366.23  OMB  number 41903 

366.24  OMB  number 41903 

366.27  OMB  number 41903 

366.28  OMB  number 41904 

366.29  OMB  number 41904 

366.32  OMB  number 41905 

366.37  OMB  number 41905 

366.38  OMB  number 41906 

366.39  OMB  number 41906 

366.40  OMB  number 41906 

366.41  OMB  number 41906 

366.42  OMB  number 41907 

366.43  OMB  number 41907 

366.44  OMB  number 41907 

366.45  OMB  number 41908 

366.50  OMB  number 41908 

367  Revised  (effective  date  pend- 
ing)  41909 

367.11  OMB  number 41910 

367.22  OMB  number 41910 

367.31  OMB  number 41912 


367.32  OMB  number 41912 

367.42  OMB  number 41912 

388  Revised  (effective  date  pend- 
ing)  40178 

Ctiapter  IV— Office  of  Vocational 
and  Adult  Education.  Depart- 
ment of  Education  (Parts 
400-499) 

403.32    (b)(4)    revised    (effective 

date  pending) 38512 

403.116  (b)  and  (c)  revised;  (d) 
added  (effective  date  pend- 
ing)  38513 

403.118  (a),  (b)  introductory  text, 
(c)(1),  (4)  and  (5)  revised  (ef- 
fective date  pending) 38513 

403.120  (a)  revised  (effective  date 

pending) 38513 

403.193  (c)  introductory  text  and 
(1)  revised  (effective  date 
pending) 38513 

405.1     Revised     (effective     date 

pending) 38513 

405.3  (a)  revised  (effective  date 

pending) 38513 

405.20    (e)(2)    revised    (effective 

date  pending) 38513 

406.1  (a)  revised  (effective  date 

pending) 38513 

406.3  (b)(2)  revised  (effective  date 
pending) 38514 

406.10  (b)(2)(ii)  revised  (effective 

date  pending) 38514 

Ctiapter  Vi —Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

607  Authority  citation  revised 41921 

607.1  Revised  (effective  date 
pending) 41921 

607.2  Revised  (effective  date 
pending) 41922 

607.4  Revised  (effective  date 
pending) 41922 

607.6  Revised  (effective  date 
pending) 41922 

607.7  (a)  and  (b)  amended  (effec- 
tive date  pending) 41922 

607.8  Revised  (effective  date 
pending) 41923 

607.9  (a)(3)  revised  (effective  date 
pending) 41923 
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TITLE  34  Chapter  Vl-Con. 

607.10  (b)  and  (c)  revised  (effec- 
tive date  pending) 41923 

607.11  (c)  revised  (effective  date 
pending) 41924 

607.12  (b)(4)  added  (effective  date 
pending) 41924 

607.13  Revised  (effective  date 
pending) 41924 

607.20  Revised  (effective  date 
pending) 41924 

607.22  Revised  (0MB  number 
pending) 41925 

607.23  (c)  removed;  (d)  and  (e)  re- 
designated as  new  (c)  and  (d) 
(effective  date  pending) 41925 

607.24  Added  (effective  date  pend- 
ing)  41925 

607.25  Added  (effective  date  pend- 
ing)  41925 

607.31  Revised  (effective  date 
pending) 41925 

641  Added  (effective  date  pend- 
ing)  34200 

647  Added  (effective  date  pend- 
ing)  43989 

647.21  0MB  number  pending 43991 

647.22  0MB  number  pending 43991 

647.32  0MB  number  pending 43992 

668.3  0MB  number 34964 

668.8  0MB  number 34964 

668.12  0MB  number 34964 

668.13  0MB  number 34964 

668.14  0MB  number 34964 

668.15  0MB  number 34964 

668.16  0MB  number 34964 

668.17  0MB  number 34964.  36368 

668.22  OMB  number 34964 

668.23  OMB  number 34964 

668.25  OMB  number 34964 

668.26  OMB  number 34964 

668.90  OMB  number 34964 

668.96  OMB  number 34964 

668.113  OMB  number 34964 

668  Appendix  A  OMB  number 34964 

682.202  Regulation  at  59  FR  25745 

withdrawn 35625 

682.402  Regulation  at  59  FR  25746 

withdrawn 35625 

682.410  Regulation  at  59  FR  25747 

withdrawn  In  part 35625 

682.413  Regulation  at  59  FR  25747 
withdrawn 35625 

682.414  OMB  number 34964 

682.416  OMB  number 34964 

682.711  OMB  number 34964 


685.204   (b)  and  (c)  revised;   (d) 

added 34281 

685.207  Added 34282 

685.208  Added 34282 

685.209  Added     (OMB     number 
pending) 34283 

686.210  Added 34285 

685.211  Added 34285 

685.212  Added 34285 

685.213  Added     (OMB     number 
pending) 34286 

685.214  Added     (OMB     number 
pending) 34287 

685.215  Added     (OMB     number 
pending) 34288 

685  Appendix  E  added 34289 

690.083  OMB  number 34964 


Proposed  Rules: 


350 


41176 


600—699  (Ch.  VI) 34398 

668 42134 

682 41184 

685 42646 


TITLE  35-PANAMA  CANAL 

Chapter  I— ParKima  Canal 
Regulations  (Parts  1-299) 

103  Authority  citation  revised 44929 

103.8  (e)  revised;  OMB  number 44929 

133  Authority  citation  revised 43254 

133.1  Introductory  text,  (a)  and 

(b)  re  vised 43254 

133.32  Revised;  OMB  number 43254 

133.33  Revised 43254 

135  Revised 43255 

135.2  OMB  number 43255 

135.3  OMB  number 43255 

135.31  OMB  number 43265 


Proposed  Rules: 


AUGUST  1994 
JULY  1.  1994  THROUGH  AUGUST  31.  1994 
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TITLE  36-PARKS.  FORESTS.  AND 
PUBUC  PROPERTY 

Ctiapter  I— NatiorKil  Park  Service, 
Department  of  ttte  Interior  (Parts 
1-199) 

7.13  (a)  and  (f)  heading  revised; 

(c)  removed 43736 

Ct)apter    II— Forest   Service,    De- 
partment  of  Agriculture   (Parts 
1 1     200-299) 

242  Policy  statement 36063 

292.40-292.48    (Subpart    F)    Re- 
vised  


103 41997 

133 36398 

135 36398 


Ct)apter  VII— Ukxary  of  Congress 
(Parts  7M-799) 

704  Authority  citation  revised 35034 

704.23  Added 35034 

704.24  Added 35035 

704.30  (Subpart  B)  Removed 35035 

705  Added 38367 

Proposed  Rules: 

1—199  (Ch.  I) 36108 

7 37734 

14 39228 

36 38149 


TITLE  37-PATENTS.  TRADE- 
MARKS, AND  COPYRIGHTS 

Ctiopter  I— Patent  and  Trademark 
Office,  Department  of  Com- 
merce (Parts  1—199) 

1.16  (a),  (b),  (d)  and  (f)  through 

(1)  revised 43740 

1.17  (b)  through  (g),  (j)  and  (m) 
through  (p)  revised 43740 

1.18  Revised 43741 

1.20  (c),  (e).  (f).  (g).  (1X1)  and  (j) 
revised 43741 

1.21  (p)  removed 43741 

1.445  (a)  revised 43741 

1.482  (a)(1)  and  (2)(ii)  revised 43741 

1.492  (a)(1)  through  (5),  .(b)  and 

(d)  revised 43742 


Ctiapter  II— Copyrigtit  Office.  Li- 
brary of  Congress  (Parts 
200-299) 

201  Authority  citation  revised 38371 

201.6  (c)  amended;  Interim...*. 38371 

201.32  Added;  interim .38371 

211.3  (aK7)  amended;  Interim 38372 

Proposed  Rules: 

201 38400 

TITLE  38-PENSIONS.  BONUSES, 
AND  VETERANS'  REUEF 

CtKipter  I— Department  of 
Veterans  Affairs  (Parts  0-99) 

3.7  (xX23)  authority  citation  re- 
moved; (x)(27),  (28)  and  au- 
thority citation  added 34383 

3.261  (a)(37)  added 37695 

3.262  (m)(2)  and  (o)(2)  amended 
35266 

(v)  added 37696 

3.272  (h)(l)(Ii)  amended 35266 

(r)  added 37696 

3.309  (c)  Note  added 35465 

3.316  Re  vised 42499 

3.326   (b)   amended;    (d)   revised; 

authority  citation  added 35851 

3.351  (a)(2)  authority  citation  re- 
vised  35851 

21.7532  Regulation  at  58  FR  51781 
effective   date   corrected   to 

10-5-93 39966 

21.7639  Regulation  at  58  FR  51781 
effective  date  corrected  to  7- 
31-90 39966 

Proposed  Rules: 

14 37008 

17 38947 

21 40507 

TITLE  39-POSTAL  SERVICE 

Ctiapter  I— United  States  Postal 
Service  (Parts  1—999) 

111  Corrected 33911 

DMM  amended;  Incorporation 

by  reference 39257,  44930 

Regulation  at  59  FR  23162  ef- 
fective date  delayed 39967 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
JULY  1.  1994  THROUGH  AUGUST  31.  1994 


TITLE  39  Chapter  l-Con. 

233.7  (iXlXlv)  and  (v)  revised; 
(l)(l)(vl)  removed 35852 

262.5  (c)  and  (d)  added 37160 

266.2  Amended 37160 

266.3  (d)  added 37160 

266.4  (b)(6)  added 37160 

266.5  (f)  added 37161 

266.8  (e)  added 37161 

266.9  Re  vised 35625 

266.10  Added 37161 

Proposed  Rules: 

111 35873,  37011,  37190.  42636 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

9.1  Table  corrected  (OMB  num- 
bers); efi".  8-30-94 33913 

Table  amended  (OMB  numbers) 

34097.38372 

35.6105  (b)(5)  revised 35853 

35.6400  (a)(1)  and  (2)  revised 35854 

50  Policy  decision 38906 

52  Authority  citation  revised 39859 

State  Implementation  plan  de- 
terminations   44938 

52.31  Added 39859 

52.50  (c)(65)  added 39684 

52.220         (c)(186)(l)(D)(i)         and 

(189Ml)(B)(i)  added 39691 

(c)(192)(i)(A)(2)  added 39692 

(cX182)(i)(A)(<)  and 

(189)(i)(B)(2)  added 42165 

(c)(197)  added 43754 

(c)(6)  and  (183Xi)(A)(2)  revised; 

(cX41XiiXAXl)  added 44324 

(CX198)  added 44330 

52.320  (CX32)  and  (38)  revised 35036 

(c)(61)  and  (67)  added 37701 

(c)(66)  added 42505 

52.329  (aXD  and  (2)  removed;  (a) 

revised 42506 

52.343  (aXD.  (2)  (3).  (6).  (7)  and  (8) 
removed;  (aX4),  (5),  (9)  and 
(10)    redesignated    as    (aXD, 

(2).  (3)  and  (4) 42506 

52.510  Added 42168 

52.670  (cX28)  added 43751 

52.720  (CX103)  added 39688 

52.770  (c)(92)  added 42509 

52.777  (0  added 35054 


(gr)  added 36703 

Regulation  at  59  FR  35054  re- 
moved  44040 

52.1070  Regulation  at  59  FR  29731 

eff.  date  corrected 35411 

52.1119  Added 41708 

52.1120  (c)(99)  added 38373 

52.1167  Table  amended 38373 

52.1174  (c)  added 37947.  40828 

52.1320  (c)(79)  added 43481 

52.1370  (c)(33)  added 44632 

52.1520  (c)(40)  added 42768 

52.1525  Table  amended 42768 

52.1570  (c)(53)  added 39689 

52.1605  Table  amended 39689 

52.1607  Added 34386 

52.1670  (c)(87)  added 39686 

52.1679  Table  amended 39686 

52.1690  Added 34386 

52.1770    (cX67)    redesignated    as 

(c)(69) 37162 

(CX71)  added 41709 

52.1879  (f)  added 37949 

52.1885  (r)  added 37949 

52.1919  Added 43290 

52.1970  (CX107)  added 33920 

(CX108)  added 43489 

52.2020  (cX88)  added 37163 

52.2026  Added 44937 

52.2220  (CX121)  axided 37943 

(CX122)  added 39697 

52.2270  (c)(85)  added 42764 

(c)(87)  added 43047 

(c)(82)  added 44039 

52.2307  Added 42765 

52.2308  Added 41410 

52.2320  (c)(25)  added 35044 

52.2420  (CK91)  added 43287 

52.2470  (cM44)  added 39700 

(c)(43)  added 44327 

52.2479  Amended 44327 

52.2520  (CX26)  added 37698 

52.2522  (f)  added 37698 

52.2569  Removed 42766 

52.2570  (CX72)  added 40826 

(cX73)  added 41711 

(c)(74)  added 43483 

52.2585  (c)  removed 42766 

52.2586  Added 40826 

52.2732  Added 34386 

52.2782  Added 34386 

55  Authority  delegation 36065 

58  Authority  citation  revised 41628 

58.1  (p)  through  (y)  redesignated 

as  (q)  through  (z);   new  (p) 
added;  new  (q)  revised 41628 


AUGUST  1994 
JULY  1.  1994  THROUGH  AUGUST  31,  1994 


(8)  amended 41629 

58.20  (eXl)  and  (6X1)  amended 41628 

58.23  (a)  amended 41628 

58.28  Revised 41628 

58.31  (a)  and  (gXD  amended 41628 

58.34  (a)  amended 41628 

58.35  Re  vised 41628 

58  Appendixes  A  through  D  and 

F  amended 41628 

Appendixes  A  and  B  amended 
41629 

60  Authority  delegation  notices 

40258 

61  Authority  citation  revised 36301 

61.220  (a)  revised;  (b)  removed 36301 

61.221  Introductory  text,  (a)  and 
(c)  revised;  (d)  and  (e)  added 
36301 

61.222  (b)  revised 36301 

61.223  (bX5)  revised 36302 

61.226  Added 36302 

75.4  (aX3)  revised;  (aX4)  added 42511 

80  Announcement 44633 

80.2  (ss)  added 39289 

80.29  Revised;  interim  (OMB 
number  pending) 35858 

80.30  (gX7)  added;  interim 35859 

80.41  (hX2Xiil).  (JX2)  and  (mXD 
introductory  text  revised 36958 

80.42  (a)  introductory  text. 
(bXlXll).  (2X11)  and  (3)(11) 
amended;  (b)(4)  added;  (c)(1) 
table  revised 36958 

80.45  (b)(3)  Table  3.  (cXlXlvXA) 
Table  6.  (CX5).  (11),  (12),  (14), 
(D)(5).  (//),  (12),  (14),  (8X11). 
(dXlXivXA).  Table  7.  (C)(5), 
(e)(3)  introductory  text  and 
(0(1)  revised;  (cXlXlvXB), 
(C)(9).  (13),  (D)(9),  (13),  (3X1). 
(11).  (4X11).  (dXlXlvXB). 
(C)(9).  (eXlXii).  (4X111), 
(5Xiv).  (6Xlv).  (9)  and  (10) 
amended;  (eX3Xl)  and  (11)  re- 
moved  36959 

80.46  (fXlXilXK)  table  revised 36961 

80.48  (cXD  introductory  text  and 
(g)  revised;  (cXlXv)  and 
(2)(iil)  amended 36962 

80.49  (a)(5)(i)  table  and  (bX3Xlii) 
revised 36962 

80.59  (a)  amended 36962 

80.65  (dX2Xill).  (vXB).  (vl).  (3). 
(eX2Xi)  table.  (liXA).  (f)(4) 
introductory  text  and  (h)  re- 
vised; (e)(1)  amended 36862 


(dX(2Xvl)  revised 39289 

80.66  (gXl)  and  (2X11)  revised 36963 

80.68  (cX12)  redesignated  as 
(CX13);  (c)(8XH)(A).  (9)(iiXA). 
(B).  (10X1).  new  (13XvXG).  (H) 
and  (L)  revised;  new  (c)(12) 
added;  new  (c)(13)  introduc- 
tory text  amended 36963 

80.69  (aX7)(il)  introductory  text 

and  (b)(3)  revised 36964 

80.70  (dX3Xvlli).  (ix).  (JX4X1).  (ii). 
(lOXlv).  (11X1)  and  (14)(xvll) 
revised;  (d)(3Xx)  and  (xl) 
added;  (jX15)  removed 36964 

80.75  (b).  (f)(2)(ilXA)(;)  and  (j)  re- 
vised  36964 

80.76  (cX2).  (3)  introductory  text, 

(1)  and  (11)  revised 36965 

80.77  (gX2Xiii).  (lv)(A),  (B)  and 
(h)  introductory  text  re- 
vised; (g)(3)  added 36965 

80.78  (aXlXvXB)  and  (C)  revised 
36965 

80.81  (aX2Xill).  (bX4)  and  (h)  re- 
vised  36965 

(cX2),  (5).  (6)  and  (10)  revised 
39289 

80.83  Added  (OMB  number  pend- 
ing in  part) 39290 

80.90  (b)(1)  amended;  (eX2)  re- 
vised  38965 

80.91  (cX5Xiv),  (eX5)(viXA),  (B) 
and  (eX7XlXD)  added; 
(dXlXlXA)  Introductory  text. 
CB),  (e)(2Xlv).  (vXA),  (4X1)(A). 
(B),  (ilXA),  (B)  and  (5Xvi) 
amended;  (dXlXlXA)(i), 
(e)(5)(vli)  Introductory  text, 
(viil),  (7X1XA).  (C)  and 
(f)(2)(ll)  revised 36966 

80.93  (a)(3Xli)  amended;  (a)(3Xlv) 

added;  (cX9)  revised 36868 

80.101  (eX3),  (f)(4Xl).  (li).  (gXD 
and  (1)(1)  introductory  text 
revised 36968 

80.102  (bXD.  (dXlXi)  and  (2X1) 
amended;  (d)(3Xiv).  (eX2Xl) 
and  (f)(2)(l)  revised;  (dX3Xv) 
added 36969 

80.104  (a)(2Xix)  revised 36969 

80.105  (a)(2)  revised 36969 

80.125  (a)  revised 

80.128  (e)(2).  (5)  and  (gX3XiiI)  re- 
vised  

(a)  and  (e)(2)  revised;  (e)(4)  and 
(5)  amended;  (eX6)  added 39292 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
JULY  1.  1994  THROUGH  AUGUST  31.  1994 


TITLE  40  Chapter  l-Con. 

80.129  (e)  revised 36969 

(a),  (d)(3)(lli)  and  (Iv)  revised; 
(dK3)(v)  added 39292 

81  Attainment  status  'determina- 

tions  44938 

81.306  Table  corrected 39394 

81.315  Table  amended 35054 

Regrulatlon  at  59  FR  35054  re- 
moved  44040 

81.330  Table  amended 42769 

81.333  Table  corrected 39394 

81.343  Table  amended 37944.  39697 

Table  corrected 40084 

81.348  Table  amended 39701 

81.350  Table  amended 42169 

82  Acceptable  substitutes  listing 

44240 

82.10  (d)  added 41369 

82.1— «2.13  (Subpart  A)  Appendix 

C  re  vised 41369 

Appendix  E  revised 41371 

82.150—82.166  (Subpart  F)  Appen- 
dix A  revised 42957 

Appendixes  B  and  D  amended 

42960 

Appendix  D  OMB  number  re- 
moved  42960 

82.152  (q)  and  (x)  revised 42956 

82.154  (g)  and  (h)  revised 42956 

82.156  (i)(5)  added 42171 

(a)(l)(ii).   (2)(1)(B),  (3).  (b).   (c) 
and   (i)(l)  revised;   (a)(l)(iii) 

and  (2)(lii)  added 42966 

OMB  number  removed 42960 

82.158  (b)(2)  and  (6)  revised 42957 

82.160  OMB  number  removed 42960 

82.161  (a)  introductory  text  re- 
vised  42957 

OMB  number  removed 42960 

82.162  OMB  number  removed 42960 

82.164  Introductory  text  and  (a) 

through  (d)  revised;  (e)  and 
(f)  redesignated  as  (f)  and  (g); 

new  (e)  added 42957 

OMB  number  removed 42960 

82.166  (a)  and  (b)  revised 42957 

OMB  number  removed 42960 

85  Heading  corrected 33913 

Authority  citation  revised 36986 

85.1601—85.1606        (Subpart        Q) 

Added 36986 

85.2225  (c)(1)  table  corrected 33913 

86.2233  (d)  corrected 33913 

86.094-13  (a)(1).  (c)(1).  (d)(1).  (e)(1) 

%Jid  (f)(1)  amended 36369 


AUGUST  1994 
JULY  1.  1994  THROUGH  AUGUST  31.  1994 


86.094-26  (a)(2).  (b)(2)(i)  and  (ii) 

amended 36369 

86.096-21  (j)  and  (k)  corrected 33913 

86.116-94  Correctly  designated 33913 

86.129-94  (a)  amended 39649 

86.144-90  (c)(7Xii)  amended 39649 

86.144-94  (c)(7)(li)  amended 39649 

86.708-94  Technical  correction 33913 

86.708-98  Technical  correction 33913 

86.1406  (b)  corrected 33913 

86.1430  (a)(7)(ii)  and  (cK3Xil)  cor- 
rected  33913 

86.1437  (c)  corrected 33913 

86.1438  (c)  corrected 33913 

86.1439  (d)  amended 33913 

(d)(l)(i).  (ii)(B)  and  (2)(1)  cor- 
rected; (f)(l)(ii)(A)  correctly 
revised 33914 

112  Authority  citation  revised 34097 

112.2  (a)  through  (1)  designations 
removed;  amended;  eff.  8-30- 
94 34097 

112.20  Added;  eff.  8^94 34098 

112.21  Added;  eff.8-30-94 34101 

112  Existing  Appendix  redesig- 
nated as  Appendix  A;  Appen- 
dixes B  through  F  added;  eff. 
8-30-94 34102 

125.56—125.68  (Subpart  G)  Au- 
thority citation  revised 40658 

Revised 40658 

141.2  Amended 34322 

141.6  (a)  revised;  (h)  amended 34322 

141.23  (a)(1).  (2).  (5)  and  (0(1)  re- 
vised;   (a)(4)(i)    table,    (c)(1). 

(2)  and  (5)(iii)  amended 34322 

(k)(l)  removed;  (k)(4).  (5)  and 
(6)  redesignated  as  (k)(l).  (4) 
and  (5);  (i)(l).  (2).  new  (k)(l) 
table.  (q)(3)  and  (4)  amended 
34323 

141.24  (a)  through  (e)  and  (g)  re- 
moved; (f)(4).  (7).  (10).  (16) 
and  (20)  amended;  (f)(14)(i), 
(ill).  (h)(4)(i)  and  (12)  intro- 
ductory text  revised; 
(h)(10)(i).  (ii),  (iii)  and 
(12)(xv)  added 34323 

141.28  Heading  and  (a)  amended 

34323 

141.32  (e)(3b).  (33),  (35).  (41)  and 

(62)  amended 34323 

141.40  Heading  and  (e)(5)  amend- 
ed; (g)  revised 34323 

(h)  amended;  (j)(2)  removed; 
(j)(3)    through    (15)    redesig- 


nated as  (j)(2)  through  (14); 
(n)(ll)  revised 34324 

141.60  (a)(3)  revised 34324 

141.61  (b)  amended:  table  revised 
34324 

(c)  table  amended 34326 

142.62  (a)  table  amended 34325 

180.105  Removed 39468 

180.139  Removed 44931 

180.156  Removed 35630 

180.249  Amended 39466 

180.450  (a)  table  amended 44934 

180.455  Revised 42514 

180.469  Revised 44932 

180.461  Revised 39467 

180.473  Added 35629 

180.474  Added 39464 

180.475  Added 43492 

180.1001  (d)  table  corrected 35629 

(d)  table  amended 38126 

(e)  table  amended 43494 

(c)  table  amended 43495.  43496 

(c)  table  and  (e)  table  amended 

44331 

(c)  table  and  (d)  table  amended 

44936 

180.1039  Removed 44936 

180.1104  Removed 44936 

180.1105  Removed 44936 

180.1106  Removed 44936 

180.1129  Added 43490 

186.700  Removed 35630 

186.700  Removed 35630 

186.1600  Removed 39468 

228.12  (b)(70)  added 41254 

261.3  (c)(2)(ii)(B)  revised 38545 

261.4  (a)(12)  added 38546 

261.6  (a)(3)(v)  removed;  (a)(3)(vl) 

and     (vii)    redesignated    as 
(a)(3)(v)      and       (vi);       new 

(a)(3)(v)  revised 38645 

266.20  (c)  added;  eff.  2-24-95 43500 

266.100  (b)(3)  revised 38545 

268.41  (a)  table  amended-  eff.  2- 

24-96 43500 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions ...35266.  39967,  39971.  41979.  43290 

300.5  Amended 35854 

300.160  (c)  revised 36864 

300.510  (c)(2)  and  (f)  revised 36864 

300  Appendix  B  amended 43291.  44634 

350.16  Revised 43048 

372.65  (c)  table  amended 34390 

(a)  and  (b)  amended 43050 

600  Authority  citation  revised 39649 


600.001-93  Added 39649 

600.002-93  Added 39650 

600.004-77  Revised 39651 

600.006-89    (b)(l)(l)    revised;    (h) 

added 39652 

600.007-60   (f)   introductory   text 

revised 39652 

600.011-93  Added 39652 

600.101-93  Added 39662 

600.107-93  Added 39652 

600.111-93  Added 39652 

600.113-93   Added   (OMB   number 

pending) 39664 

(e)(1)  and  (g)  corrected 44796 

600.201-93  Added 39666 

600.206-93   Added   (OMB   number 

pending) 39666 

600.207-93   Added   (OMB   number 

pending) 39655 

600.209-95   Added   (OMB   number 

pending) 39656 

600.301-95  Added. .„ 39657 

600.307-95   Added   (OMB   number 

pending) 39657 

600.501-93  Added 39659 

600.502-81  (a)(l)(iii)  corrected 33914 

600.510-93   Added   (OMB   number 

pending) 39659 

600.511-60  (a)(1)  corrected 33914 

600.513-91  (a)  introductory  text, 

(2)  and  (b)(2)(xii)  revised 39661 

600  Appendix  VIII  revised 39661 

721.825  Added 43296 

721.3200  (b)(1)  revised 39293 

721.4820  (a)(2)(l)  and  (11)  revised 

39296 

721.5880  (a)(2).  (b)(1)  and  (2)  re- 
vised  40260 

721.6820  Added 39295 

749.68     Heading,     (a),     (b).     (c). 

(d)(10).  (li)  and  (g)(1)  revised 

42773 

799.5000    Heading    revised;    table 

amended 38920 

Proposed  Rules: 

1— 799(Ch.  I) 33940,  44234 

35 43956 

49 43956 

50 43956 

61 35292.39501 

62.. ..33941,  34399,  34401,  36072,  36079,  35875, 
35883,  36116.  36120,  36123.  36128, 
36408,  36731,  37018,  37190.  37956, 
37957.  38402.  38408,  39311,  39715, 
39716.  39996,  40840,  41263,  41265, 


150-258  0-94-4  (11) 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
JULY  1,  1994  THROUGH  AUGUST  31,  1994 


TITLE  40  Proposed  Rules:— Con. 

41416,  41740.  41998,  42194,  42540, 
42541,  42788.  43520,  43521,  43796, 
43797,  44095,  44385,  44386,  44390, 

44677 

55 42194 

58 42541 

60 36130 

63 36130.  38949,  42788,  43523,  44955 

70 37957.  42552.  43523.  43797.  44460,  44572 

75 42560 

81... .35079.  37190,  37957,  38410,  40319,  42198, 

42541,  43956 

82 41968.42199 

86 43074 

90 37454 

95 44390 

122 44678 

123 44678 

124 41741 

131 44095.  44678 

132 44678 

141 35891.  38668,  38832 

142 38668.  38832.  40458 

143 35891 

152 35662 

174 35662 

180 35663.  37019.  38149.  38151.  39502. 

39504.  39505.  42560.  43526.  44956 

185 33941.  37537.  39505 

186 39605 

237 44798 

260 38288 

261 38288 

268 41741.  44684 

270 41741 

273 38288 

281 37454.  40507 


300 37200.  43314.  44689 

372 38524 

721 39311.  40001,  43079 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-38.202-4  Revised 41410 

101-38.800—101-38.801        (Subpart 

101-38.8)  Heading  revised 41411 

101-38.800  Revised 41411 

101-38.801  Revised 41411 

101-38.4900  Revised 41411 

101-38.4901  Revised 41411 

101-38.4902  Removed 41411 

101-37—101.41  (Subchapter  O  Ap- 
pendix) Temporary  Reg.  G-57 

added 41412 

Temporary  reg.  G-54  added 42514 

Ctiapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-8.3  (c)  revised 43500 


Proposed  Rules: 


51-2. 
51-3. 
51-4. 
51^. 


.38318 
.38318 
.38318 
.38318 


51-6 38318 

51-8 38318 

51-9 38318 


AUGUST  1994 
CHANGES  OCTOBER  1.  1993  THROU<5H  AUGUST  31.  1994 
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TITLE  42-PUBUC  HEALTH 

I 

Cttapter  I— Put>lic  Healtti  Service, 
Department  of  Healtti  and 
Human  Services  (Parts  1  —  199) 

'  Page 

51a  Authority  citation  revised 36706 

Sla.l  Revised 36706 

51a.3  Revised 36706 

51a.4  Revised;  0MB  number 36706 

51a.5  Revised 36706 

51a.7  (a)  revised 36707 

51a.8  Added 36707 

52c  Heading  revised 61030 

Authority  citation  revised 61030 

52C.1  Revised 61030 

52C.2  Re  vised 61030 

52C.3  (b)  revised 61030 

52C.4  Revised... 61030 

52C.5  (a)(1)  revised 61030 

52C.7  Revised 61031 

52e  Authority  citation  revised 54298 

52e.l  Heading  and  (a)  revised 54298 

52e.2  Revised 54298 

52e.3  Heading  revised 54298 

52e.4  Heading  revised;  (a)  and  (c) 

amended 54298 

52e.5  Heading  revised 54298 

(a)  and  (b)  amended 54299 

52e.6  Heading  and  (a)  introduc- 
tory text  revised 54298 

52e.7  Heading  revised 54298 

(b)  amended 54299 

52e.8  Re  vised 54298 

52e.9  Amended 54299 

57.4001—57.4010      (Subpart      GO) 

Heading  revised 66298 

Authority  citation  revised 66298 

57.4001  Amended 66298 

57.4002  Amended 66298 

57.4004  (a)  amended;  (b)  redesig- 
nated as  (c);  new  (b)  added 
66299 

57.4005  (a)  introductory  text  re- 
vised  66299 

57.4006  (a)  revised 66299 

60  Authority  citation  revised 67349 

Authority  citation  corrected 

60.33  Amended;  (h)  added;  0MB 

number 67349 

60.43  (a)  revised;  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 
(b)  added;  0MB  number 67349 


60.60  (a)  revised;  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 

(b)  added;  0MB  number 67350 

60.61  (d)  added 67350 

124.502  (m)(l)  amended;  (m)(2)  re- 
vised  44639 

124.508  Heading  and  (a)  introduc- 
tory text  revised 44639 

124.509  (a)  heading,  (b)  heading 
and  introductory  text  re- 
vised  44639 

124.510  (a)  heading  and  (b)  head- 
ing revised;  (b)  amended 44639 

124.511  (a)(3)  amended; 
(b)(lXlii)(C)  revised 44639 

124.512  (b)  introductory  text  and 
(c)(1)  revised 44639 

124.516  Redesignated  as   124.517; 

new  124.516  added 44639 

124.517  Redesignated  from  124.516 
44639 

Ctiapter  IV— Healtti  Care  Financ- 
ing Administration,  Department 
of  Healtti  and  Human  Services 
(Parts  400-499) 

400.202  Amended;  interim 6576 

Regulation  at  59  FR  6576  eff. 
date  corrected  to  3-13-94 13459 

400.310  Revised  (OMB  numbers) 

39297 

401  Authority  citation  revised 61837 

401.126  (b)(2)  revised 61837 

Regulation  at  58  FR  61837  eff. 
date  corrected  to  2-22-94 108 

401.133  Heading  revised;  (d)  and 

(e)  added 61838 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

403.400—403.410  (Subpart  D)  Re- 
moved  54049 

405  Technical  correction 36069.  39828 

405.480  (a)  introductory  text,  (1), 

(2)  and  (3)  revised 63686 

405.502  Regulation  at  57  FR  36013 

confirmed 58505 

405.512  (c)(8)  revised 10298 

405.550—405.580  (Subpart  F)  Au- 
thority citation  revised 63686 

405.550  (a)  and  (e)(1)  amended;  (c) 
revised 63686 

405.551  (a)  amended 63686 

405.556  Regulation  at  57  FR  36014 

confirmed 58505 


Note:  BoWiac*  page  numbws  btdteol*  1993  changM. 


98  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1993  THROUGH  AUGUST  31.  1994 


TITLE  42  Chapter  IV-Con. 

405.701—405.750  (Subpart  G)  Au- 
thority citation  revised 12181 

405.701  Heading  revised;  (d)  added 

12181 

405.740  Revised 12181 

405.741  Removed 12182 

405.801—405.874        (Subpart        H) 

Heading  revised 12182 

Authority  citation  revised 12182 

405.802  Revised 12182 

405.811  Revised 12182 

405.812  Revised 12182 

405.815  Redesignated  from  405.820 

and  revised 12182 

405.817  Added 12182 

405.820  Redesignated  as  405.815 12182 

405.821  Revised 12183 

405.822  Heading  amended 12183 

405.823  Heading  amended 12183 

405.824  Heading  amended 12183 

405.825  Heading  amended 12183 

405.826  Heading  amended 12183 

405.830  Heading  amended 12183 

405.832  Heading  amended 12183 

405.833  Heading  amended 12183 

405.834  Heading  amended 12183 

405.835  Heading  amended 12183 

405.841  Heading  amended 12183 

405.860  Heading  amended 12183 

405.1720  Introductory  text  cor- 
rectly revised;  CFR  correc- 
tion  18318 

405.2137  Regulation  at  56  FR 
43709  confirmed;  (b)(7)  re- 
vised   1284 

(b)(7)  introductory  text  revised 
26958 

405.2163  Regulation  at  56  FR 
43709  confirmed;  (g)  revised; 

(h)  added 1284 

(g)(2)(i)  revised 26958 

405.2401—405.2472  (Subpart  X)  Au- 
thority citation  revised 26958 

405.2401  (b)  amended 26958 

406  Authority  citation  revised 26959 

406.21  Regulation  at  57  FR  36014 

confirmed 58505 

406.23  Regulation  at  57  FR  36014 

confirmed 56505 

406.32  Regulation  at  57  FR  36014 

confirmed 56505 

(b)(3)  and  (c)  through  (f)  redes- 
ignated as  (b)(4)  and  (d) 
through  (g);  new  (b)(3)  and 
new  (c)  added;  new  (b)(4)  re- 
vised  .26959 


406.33  Regulation  at  57  FR  36014 

confirmed 56505 

408.20  (b)  heading.  (1)  introduc- 
tory text,  (2),  (c)  heading  and 
introductory  text  revised; 
(b)(3)  added 26959 

409.40  Regulation  at  57  FR  36014 

confirmed 56505 

409.97  Regulation  at  57  FR  36014 

confirmed 56505 

410  Authority  citation  revised 6576, 

26959 

410.2  Revised;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.3  (a)(2)  amended;  Interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.10  Regulation  at  56  FR  43709 

confirmed 1284 

(k)  amended 1285 

(k)  revised 26959 

410.29  Regulation  at  56  FR  43709 

confirmed 1284 

410.36  Regulation  at  57  FR  36015 

confirmed 56505 

410.43  Added;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.50  Regulation  at  56  FR  43709 

confirmed 1284 

(d)  amended 1285 

410.52  Regulation  at  56  FR  43709 

confirmed 1284 

(a)(4)  amended 1285 

(a)(4)  revised 26959 

410.60  (c)(2)  revised;  Footnote  2 

removed 26959 

410.110  (Subpart  E)  Added;  in- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150--110.175  (Subpart  E)  Re- 
designated as  Subpart  I;  in- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150     (a)(2)     revised;      (b)(13) 

added;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.155  Heading  and  (b)  revised; 

interim 6578 

Regulation  at  Sd  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

410.172  Added;  interim 6578 


Note:  Boldtoce  poge  numbers  indlcat*  1993  changM. 


AUGUST  1994 
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Regulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 13459 

411.15  Regulation  at  57  FR  36015 

confirmed 56505 

411.60  Regulation  at  57  FR  36015 

confirmed 56505 

411.62  Regulation  at  57  FR  36015 

confirmed 56505 

412.2  (c)(3)  and  (4)  revised;  (c)(5) 

added;  interim 1658 

412.46  (c)  revised 11003 

Regulation  at  59  FR  11003  eff. 
date  corrected  to  4-8-94 30389 

412.73  (c)(1)  amended;  interim 1658 

(c)(9)  and  (10)  revised 32383 

412.98  (b)  amended;  interim 1658 

412.108  (c)(2)(i)  and  (ii)  corrected 

67350 

412.113  Regulation  at  57  FR  36016 

confirmed 56505 

412.116  (b)(4)(iil)  revised 36712 

413  Technical  correction 67350 

Authority  citation  revised 1285, 

26964 

413.1  (a)(l)(vlii)  added;  (aK2)  re- 
vised; interim 6578 

Regulation  at  59  FR  6578  eff. 
date  corrected  to  0-13-94 13458 

413.13  (b)(1)  amended;  interim 6578 

Regulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 13459 

413.24  (f)(4)  added 26964 

413.40  (c)(2),  (3)  and  (4)  redesig- 
nated as  (c)(3),  (4)  and  (5); 
(a)(3).  new  (c)(4)(ii)  and  (1)(3) 
amended;  new  (c)(2)  added; 
interim 1659 

413.64  (hM2)  through  (6)  and 
(h)(l)(i)  through  (iv)  redesig- 
nated as  (h)(3)  through  (7) 
and  (h)(2)(i)  through  (iv); 
new  (h)(1)  revised;  new  (h)(2), 
(V)  and  (vl)  added 36713 

413.118  Regulation  at  57  FR  36017 

confirmed 56505 

413.122  Regulation  at  57  PR  36017 

confirmed 56505 

413.124  Regulation  at  57  FR  36017 

confirmed 56505 

(a)  revised 26960 

413.130  Regulation  at  57  FR  36017 

confirmed 56505 

(j)(l)(ii)  revised 26960 

413.157  (b)(3)  revised 26960 

413.170  Regulation  at  56  FR  43709 

confirmed 1284 


(c)(6)  amended 1285 

414  Technical  correction 36069,  39828 

414.1—414.60  (Subpart  A)  Author- 
ity citation  revised 63666 

414.2  Amended 63666 

414.4  (b)  revised 63686 

414.22  (b)(3)  added 63687 

414.32  Revised 63687 

414.42  (a)  amended 63687 

414.46  (d)  revised 63687 

414.48  Revised 63687 

414.60  Revised 63687 

414.300  Regulation  at  56  FR  43710 

confirmed 1284 

(d)  amended 1285 

414.335  Regulation  at  56  FR  43710 

confirmed 1284 

417  Authority  citation  revised .36083 

417.500  Added 36083 

417.630  Revised 12183 

418  Authority  citation  revised 26960 

418.1  Regulation  at  57  FR  36017 

confirmed 58505 

418.21  Regulation  at  57  FR  36017 
confirmed 56505 

418.22  Regulation  at  57  FR  36017 
confirmed 58505 

418.306  (b)(2)  revised:  (b)(3)  added 


418.307  Revised 36713 

421.3  Revised 681 

421.112  (b)  amended 682 

421.118  (b)  amended 682 

421.122  Revised 682 

421.124  Revised 682 

421.201  Added 682 

421.203  Added 682 

421.210  (e)(2)  revised;  (e)(3)  and 

(4)  added 60796 

421.212  Added 60797 

424  Authority  citation  revised 10296 

424.3  Amended 10299 

424.32  (a)  revised 10299 

424.34  (b)(4)  revised 10299 

(b)(4)  corrected 26740 

424.350  Revised 65129 

424.352  Revised 65130 

424.354  Removed 65130 

431.55  (a)  and  (b)(2)  revised;  (bK5) 
and  (f)(4)  added;  (g)  removed; 
interim 4599 

(a)  amended;  (h)  added 36084 

431.57  Added;  interim 4600 

434.22  Added 36084 

434.42  Added 36084 

434.63  Revised 36084 


Note:  BoMtac*  pog*  numbws  Indteot*  1993  changM. 
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TITLE  42  ChaptorJV-Con. 

434.67  Added 36084 

434.80  Added 36085 

435   Correction   at   58    FR   50635 

withdrawn 51408 

435.1—435.10  (Subpart  A)  Regrula- 
tion  at  58  FR  4925  eff.  date 

delayed  to  8-18-94 8138 

435.1   Regulation  at  58   FR  4925 
eff.  date  delayed  to  fr-l&-94 

8138 

435.4  Regrulation  at  58  FR  4925 
e^.  date  delayed  to  8-18-94 


.8138 


435.113  Regulation  at  58  FR  4926 
eff.  date  delayed  to  8-18-94 

8138 

(b)  removed 43052 

435.121  RegiUation  at  58  FR  4926 
eff.  date  delayed  to  8-18-94 
8138 

435.201  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 


435.210  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.211  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.220  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.222  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.223  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.230  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.231  Regulation  at  58  FR.4928 
eff.  date  delayed  to  8-18-94 

435.232  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 


.8138 


435.234  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.236  Regulation  at  58  FR  4S^ 
eff.  date  delayed  to  8-18-94 

435.301  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


435.308  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.310  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.330  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.510  Regulation  at  58  ^R  4929 
eff.  date  delayed  to  8-18-94 

435.520  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.522  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.600  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-1  -94 
8138 

(b)  removed 43052 

435.601  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 
8138 

(b)  and  (f)(1)  amended;  (e)  re- 
moved  43052 

435.602  Regulation  at  58  FR  4930 
eff.  date  delayed  to  8-18-94 
8138 

(a)  amended;  (d)  removed 43053 

436.603  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 
8138 

435.604  Regulation  at  58  FR  4931 
eff.  date  delayed  in  part  to  8- 
18-94  and  10-19-94 8138 

Removed 43053 

435.606  Regulation  at  58  FR  4931 
eff.  date  delayed  to  10-19-94 

8138 

Removed 43053 

435.608  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 

8138 

435.610  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 

435.622  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.631  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


Note:  Botdtoc*  page  numben  Indicat*  1993  changes. 
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435.640  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


435.700-435.740  (Subpart  H)  Reg- 
ulation at  58  FR  4931  eff. 
date  delayed  to  8-18-94 8138 

435.700  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 


.8138 


435.711—435.712  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721—435.726  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


435.722  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.723  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.724  Regulation  at  58  FR  4SQ2 
eff.  date  delayed  to  8-18-94 

435.725  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.726  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


8138 

Heading  and  (c)(1)  revised 37715 

435.731—435.735  Regulation  at  58 

FR  4932  eff.  date  delayed  to 

8-18-94 8138 

435.731  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 


435.732  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.733  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.734  Reerulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.735  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


8138 

(c)(1)  revised 37716 

435.740  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18^94 
8138 


435.800-435.852  (Subpart  I)  Regu- 
lation at  58  FR  4932  eff.  date 
delayed  to  8-18-94 8138 

435.800  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


435.811—435.814  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.811  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


435.812  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.814  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


435.821—435.823  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.821  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


435.822  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.823  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


8138 

435.831  Revised 1872 

Regulation  at  58  FR  4933  eff. 

date  delayed  to  8-18-94 8138 

435.832  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.840—435.843  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.840  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


435.841  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.843  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.845  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


435.850—435.852  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.945  (f)(6)  revised;  (f)(7)  added 

4254 
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TITLE  42  Chapter  IV-Con. 

435.952  (a)  revised 4255 

435.955  Revised 4255 

435.1005  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

435.1007  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

436   Correction   at   58   FR   50635 

withdrawn S14M 

436.3  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 
8138 

436.111  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 

8138 

(bX2)  removed 43053 

436.201  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 
8138 

436.210-^36.217  Regulation  at  58 
FR  4935  eff.  date  delayed  to 
8-18-94 8138 

436.210  Regulation  at  58  FR  4935 
en.  date  delayed  to  8-18-94 
8138 

436.211  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.212  Regulation  at  58  FR  4S^ 
eff.  date  delayed  to  8-18-94 


.8138 


8138 

436.220-436.224  Regulation  at  58 
FR  4935  eff.  date  delayed  to 

8-18-94 8138 

436.220  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

8138 

436.222  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.301  Regulation  at  58  FR  4S05 
eff.  date  delayed  to  8-18-94 

436.30«  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.310  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.510  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.520  Regulation  at  58  FR  4SK36 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


436.522  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.600  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 
8138 

(b)  removed 43053 

436.601  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 
8138 

(b)  and  (f)(1)  amended;  (e)  re- 
moved  43053 

436.602  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18  94 
8138 

(a)  introductory  text      id  (2) 
amended;  (c)  removed 43053 

436.603  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
8138 

436.604  Regulations  at  58  '^R  4937 
eff.  date  delayed  to  8-18-94 

and  10-19-94 8138 

Removed 43063 

436.606  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 

and  10-19-94 8138 

Removed 43053 

436.608  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
8138 

436.610  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
8138 

436.700—436.711  (Subpart  H)  Reg- 
ulation at  58  FR  4938  eff. 
date  delayed  to  8-18-94 8138 

436.811—436.814  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.811  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

436.812  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


436.814  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.821  Regulation  at  58  FR  4938 
eff.  date  delayed  to  &-18-94 


.8138 


.8138 


.8138 


.8138 


436.831  Revised 1674 

436.832  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 
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436.840—436.843  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.840  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

436.841  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


436.843  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.845  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


436.850—436.852  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

440   Correction    at   58    FR   50635 

withdrawn 5140S 

440.180    Revised    (0MB    number 

pending) 37716 

440.185  Added 37717 

440.220  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

440.250  Regulation  at  58  FR  4939 
eff.  date  delayed  to  8-18-94 

8138 

(o)  added 37717 

441.301  (a),  (b)  introductory  text. 
1        (l)(ii)      and       (4)       revised; 

(b)(l)(iii)  added  (OMB  num- 
ber pending) 37717 

441.302  Introductory  text,  (c)  and 
(e)  revised;  (f)  redesignated 
as  (h);  new  (f),  (g).  (i)  and  (j) 
added 37717 

441.303  (f)(3)  removed;  (f)(4)  re- 
designated as  (f)(3);  introduc- 
tory text,  (c)(2),  (f)  introduc- 
tory text,  (1),  (2),  new  (3)  and 
(g)  revised;  new  (f)(4) 
through  (10),  (h)  and  (i) 
added  (OMB  number  pend- 
ing)  37718 

441.304  (a),  (b)  and  (d)  revised 37719 

441.305  Redesignated  as  441.307; 

new  441.305  added 37719 

'441.306   Redesignated   as   441.308; 

new  441.306  added 37720 

441.307  Redesignated  from  441.305 
37719 

441.308  Redesignated  from  441.306 
37720 

441.310  Revised 37720 


Note:  Botdfoca  pag«  numb«n  Indtcot*  1993  chongss. 


473.44  (a)  revised 12184 

488  Authority  ciUtion  revised 61638 

488.1  Amended 61S38 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 108 

488.3  Heading,  (a)(1)  and  (2)  re- 
vised  61838 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

488.4  Added 61836 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 106 

488.5  Re  vised 61640 

Regulation  at  58  FR  61840  eff. 

date  corrected  to  2-22-94 108 

488.6  Redesignated  as  488.7;  new 

488.6  added 61840 

Regulation  at  58  FR  61840  eff. 
date  corrected  to  2-22-94 106 

488.7  Redesignated  from  488.6  and 
revised 61840 

Regulation  at  58  FR  61840  eff. 
date  corrected  to  2-22-94 ....108 

488.8  Re  vised 61841 

Regulation  at  58  FR  61841  eff. 

date  corrected  to  2-22-94 108 

488.9  Added 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.10  (d)  revised 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.11  (b)  amended 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.18  (d)  added;   interim  (OMB 

number  pending) 32120 

488.201  (a)(1)  revised 61843 

Regulation  at  58  FR  61843  eff. 

dai,e  corrected  to  2-22-94 108 

489  Authority  citation  revised 32120 

489.2  (b)(8)  added;  (c)  revised;  in- 
terim  6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.10  Revised 61643 

Regulation  at  58  FR  61843  eff. 

date  corrected  to  2-22-94 108 

(b)  amended;  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.12  (c)  amended;  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13450 

489.13  Revised;  interim 6578 


Note:  BoMtocc  pog*  numbw*  indlcal*  1993  changM. 
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TITLE  42  Chapter  IV-Con. 

Regrxilation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.20  Regulation  at  57  FR  36018 

confirmed 56505 

(1)  through  (r)  added;  interim 

(OMB  numbers  pending) 32120 

489.24  Added;  interim  (OMB  num- 
bers pending) 32120 

489.25  Added;  interim 32123 

489.26  Added;  interim 32123 

489.27  Added;  interim 32123 

489.31  Regulation  at  57  FR  36018 

confirmed 58505 

489.53  (a)(10),  (11)  and  (12)  added: 

(b)  and  (c)(2)  revised;  Interim 

32123 

491.9  (c)(2)  revised 63536 

493.1483  (b)(1),  (4),  (5)(i)  and  (ii) 

amended 685 

498  Authority  citation  revised 6578 

498.2  Amended;  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459. 

26958 

Chapter  V— Office  of  Inspector 
GenerohHeoItt)  Core.  Depart- 
ment of  Healtti  and  Human 
Services  (Parts  1000-1999) 

1003  Authority  citation  revised 

32124,36085 

1003.100  (b)(1)  introductory  text, 
(iv)  and  (v)  revised;  (b)(l)(vl) 
added;  interim 32124 

(a),  (b)(l)(iv)  and  (v)  revised; 
(b)(l)(vi)  added 36086 

1003.101  Amended;  interim 32124 

Amended 36086 

1003.102  (c)  redesignated  as  (d) 
and  revised;  new  (c)  added; 
interim 32124 

(b)(8)  added 36086 

1003.103  (a)  revised;  (e)  added;  in- 
terim  32125 

(a)  revised;  (e)  added 36086 

1003.105  Revised;  interim 32125 

1003.106  (a)  heading  and  (4) 
added;  (b)  introductory  text 
revised;  interim 32125 

(d)  redesignated  as  (e);   (a)(4) 
and  new  (d)  added 36087 

1003.107  Revised;  interim 32126 

1003.108  Revised;  interim 32126 


1003.109  (a)  introductory  text  and 
(4)  through  (6)  revised;  (a)(7) 
and  (c)  added;  interim 32126 

Proposed  Rules: 

1—199  (Ch.  I) 3040 

2 42561.  45063 

6 42790 

50 33242 

52 39312 

54a 42793 

57 10104,  36733 

67 60510.  63909 

84 26850.  27257 

100 13916 

124 56828 

15693 

400—499  (Ch.  IV) 3040 

405 6937 

406 714 

410 62312.  68829 

32754 

411 62312 

412 27708.  31303.  44097 

413 65150 

26998.  27708,  29578.  31303.  44097 

414 32754,  44097 

417 68366.  68829 

8429.  8435.  11230 

421 8446,  35664.  36415 

424 68829 

431 53481 

13666 

433 4880 

434 23820 

435 65312 

13666,  23820,  31569 

436 65312 

13666,31569 

440 51288.  53481.  65312 

13666,  36419 

441 51288.  53481 

447 53481.  65312 

13666 

482 27708,31303 

485 27708,31303 

489 6228,  27708,  31303 

1000—1999  (Ch.  V) 3040 

1001 37202 

1003 54096 

1004 9452 


Note:  BokMoc*  pog*  numbws  Indteiot*  1993  changM. 
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TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Sul>title  A— Office  of  ttie  Secretary 
of  ttie  Interior  (Parts  1-199) 

4.1100  (d)  removed;  (e)  and  (f)  re- 
designated as  new  (d)  and  (e) 

1488 

4.1105  (a)(5)  added 1488 

4.1109  (a)  amended 1488,  42774 

4.1151  (b)  revised 1488 

4.1152  (a)(2)  revised 1488 

4.1154  (a)(2)  revised 1488 

4.1157  (a)  and  (b)(1)  revised 1488 

4.1266  (b)(2)  amended 1488 

4.1271  (a)  revised 1489 

11.13  (e)(3)  revised 14281 

11.14  (qq)  revised „ 14281 

11.15  (a)(3)(ii)  revised. 14281 

11.30  (c)(l)(v)  revised 14281 

11.31  (a)(2)  revised;  (c)(2)  re- 
moved; (c)(3)  and  (4)  redesig- 
nated as  (c)(2)  and  (3)  and 
amended;  new  (c)(4)  added 14281 

11.32  (a)(2)(iii)(A)  and  (f)(2)  re- 
vised; (fK3)  removed 14282 

11.35  Revised 14282 

11.60  (d)(l)(iii)  and  (iv)  revised 14283 

11.71  (a)(2)  and  (l)(4)(ii)  revised 
14283 

11.72  (b)(4)  revised 14283 

11.73  (a)  revised 14283 

11.80  Re  vised 14283 

11.81  Revised 14283 

11.82  Re  vised 14284 

11.83  (a)  and  (b)  revised;  (c)  re- 
moved; (b)(2).  (d)(5)(i)  and  (ii) 
redesignated  as  (c)(l)(iii). 
(2)(vli)(A)  and  (B);  new  (c)(1) 
introductory  text,  (l)(i),  (ii), 
(2)  introductory  text,  (1) 
through  (vi),  (vii)  heading 
and  (3)  added;  new 
(c)(2)(vli)(A)  amended;  (d)  re- 
moved  14285 

11.84  (h)  removed;  (i)  redesig- 
nated as  (h);  (a),  (b)(1).  (d)(2), 
(f).  (g)  heading.  (1),  (2)  intro- 
ductory  text,    (i),    (ii),    (lii) 

and  new  (h)  revised 14286 

11.90  (c)  revised 14287 

11.91  (e)  added 14287 

11.92  (b)  revised 14287 

11.93  (a)  revised 14287 


12  Authority  citation  revised 17712, 

36715,  44041 

12.2  (d)  added 17712 

12.700—12.830  (Subpart  E)  Added 

36715 

12.901—12.973  (Subpart  F)  Added; 

interim 44041 

37  Added;  eff.  11-1-93 51554 

Ctiopter  I— Bureau  of  Reclama- 
tion. Department  of  ttie  Interior 
(Parts  200-499) 

230  Removed 18491 

406  Removed 18491 

419  Removed 18492 

423  Removed 18492 

Ct>apter  II— Bureau  of  Land  Man- 
agement, Department  of  tfie  In- 
terior (Parts  1000-9999) 

1720  Removed 29206 

1821.2-1  (d)  amended 25823 

2070  Removed 29206 

2090  Authority  citation  revised 
60917 

2091.0-3  Amended 60917 

2091.2-1  (b)  amended;  (c)  removed 

60917 

2091.2-2  (b)  revised;  (c)  removed 

60917 

2091  3  Heading  revised 60917 

2091.3-1  (b)  removed;  (a)  redesig- 
nated as  (b);  new  (a)  added 
60917 

2091.3-2  Revised 60917 

2200  Authority  citation  revised 

60918 

2200.0-2— 200.O-9     (Subpart     2200) 

Revised 60918 

2201.1—2201.9  (Subpart  2201)  Re- 
vised  60920 

2202.1    (b)   revised;    (c)   and   (d) 

added 60925 

2203.1  Revised 60926 

2203.2  (a)  and  (d)  revised 60926 

2203.3  Amended 60926 

2510  Removed 29206 

3160  Authority  citation  revised 

58505 

3164.1  (b)  table  amended 58505 

3180  Authority  citation  revised 

58632 

3181.5  Added 56632 

Corrected 16999 

3183.4  (a)  revised 58633 
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TITLE  43  Chaptor  ll-Con. 

3185.1  Revised 56633 

3186.1  Amended 56633 

Corrected 16999 

3720  Removed 44855 

3730  Authority  citation  revised 

44856 

3730.0-1  Revised 44856 

3730.0-3  Revised 44856 

3730.0-9  (a)  revised 44856 

3734.1  (a)  and  (c)  revised 44856 

3800  Authority  citation  revised 

44856 

3809.(«  (e)  added  ........................... .44856 

3809.0-5  (1)  added 44856 

3809.1-4  (b)(6)  added 44856 

3810  Authority  citation  added 44856 

3811.2-2  Revised 44856 

3811.2-3  Revised 44857 

3811.2-8  Removed 44857 

3820  Authority  citotion  revised 

44867 

3821.0-3  Revised 44857 

3821.2  Revised 44857 

3821.3  Revised 44857 

3826.1—3826.5-7  (Subpart  3826)  Re- 
moved  44857 

3827.0-1—3827.6  (Subpart  3827)  Re- 
moved  44857 

3830  Authority  citation  revised 

44857 

3833.0-1  (c)  revised 44857 

3833.0-3  (a)  amended;  (e)  and  (f) 

revised;  (g)  and  (h)  added 44857 

3833.0-5  (e).  (g),  (m)  and  (o)  re- 
vised; (t)  and  (V)  removed; 
(u)  and  (w)  redesignated  as 
(t)  and  (u);  new  (v),  new  (w) 
and  (x)  through  (bb)  added 

44858 

3833.0-9  (a)  revised 44858 

3833.1-1  Revised 44858 

3833.1-2  (c)  and  (d)  added 44859 

3833.1-3  Revised 44859 

3833.1-4  (b)  through  (f)  redesig- 
nated as  (c)  through  (g); 
heading,  new  (f)  and  new  (g) 

revised;  new  (b)  added 44860 

3833.1-5  Revised 44860 

3833.1-6  Revised 44861 

3833.1-7  Revised 44861 

3833.2-3  Heading,  (d)  and  (e)  re- 
vised  44862 

3833.2-6  Revised 44862 

3833.3  (c)  added 44862 

3833.4  Heading,  (a)  and  (b)  re- 
vised; (c),  (d)  and  (e)  redesig- 


nated as  (d),  (e)  and  (f);  new 

(c)  added 44862 

3850  Authority  citation  revised 

44863 

3851.3  (c)  revised 44863 

3851.4  Revised 44863 

3851.5  Revised 44863 

3861.6  Added 44863 

3852.2  Amended 44863 

3852.3  Revised 44864 

4700  Authority  citation  revised 

7643  28275 

4700.0-6  (i)  revised....... !.28275 

4770.3  Revised 7643 

8352.0-1—8352.4  (Subpart  8352)  Re- 
moved  29206 

Public  Land  Orders 

219  Revoked  by  PLO  7046 24648 

725  Revoked  in  part  by  PLO  7072 

39468 

.39468 

.25339 

.19640 

.25338 

.65130 

.69239 

.28791 

.33697 

.58969 

.52236 

.25823 

.29644 

.64692 

.39702 

52664 


829  Revoked  in  part  by  PLO  7071 
1094  Revoked  in  part  by  PLO  7050 
1564  Revoked  in  part  by  PLO  7038 
1703  Revoked  in  part  by  PLO  7049 

a 

1731  Revoked  in  part  by  PLO  7021 

1770  Revoked  in  part  by  PLO  7024 

1800  Revoked  in  part  by  PLO  7062 

2051  Revoked  in  part  by  PLO  7066 

2301  Revoked  in  part  by  PLO  7008 

2460  Revoked  in  part  by  PLO  6998 

Revoked  in  part  by  PLO  7051 

2588  Revoked  in  part  by  PLO  7063 

2634  Revoked  in  part  by  PLO  7017 

4484  Revoked  in  part  by  PLO  7074 

4522  Revoked  in  part  by  PLO  7002 

Revoked  in  part  by  PLO  7039 

19641 

4536  See  PLO  7074 39702 

4826  Revoked  in  part  by  PLO  7047 

24648 
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5150  Amended  by  PLO  7064 34582 

5490  Amended  by  PLO  7043 24946 

6986  Corrected 108 

6997  Corrected 56593 

6998 52236 

6999 52236 

7000 52662 

7001 52663 

Corrected , 59096 

7002 52664 

7003 53426 

7004 „ 53429 

Technical  correction 56902 

7006 54049 

7006 57566 

7007 56966 

7008 56969 

7009 62041 

Corrected  by  PLO  7023 66299 

7010 62042 

7011 , 61643 

7012 64498 

7013 6AUS> 

7014 64498 

7015 64499 

7016 64499 

Corrected  by  PLO  7035 15636 

7017 64692 

7018 64692 

7019 64693 

7020 64166 

Corrected 66462 

7021 65130 

7022 65936 

7023 66299 

7024 69239 

7025 2301 


7026. 
7027. 
7028. 
7029. 


.1489 
.3000 
.7226 


Technical  correction 12648 

7030 11726 

7031 11196 

7032 11196 

7033 11196 

7034 13893 

7035 15636 

7036 16342 

Corrected 19051 

7037 19146 

7038 ,-. 19640 

7039 19641 

7040 19641 

7041 29638 

7042 24945 


7043 : 24946 

7044 24946 

7046 24947 

7046 24648 

7047 24648 

7048 24649 

Corrected 29661 

7049 25338 

7050 26339 


7061. 
7052. 
7053. 


.25823 
.25824 
.25824 


7064 25824 

7066 28013 

Corrected 34899 

7056 29206 

7057 28788 

7C-58 28789 

7069 28789 

7060 28790 

7061 29546 

7062 28791 


7063. 
7064. 
7065. 


.29644 
.34582 
.35054 


7066 33697 

7067  Corrected 39635 

7067 35869 


7068. 
7069. 
7070. 
7071. 
7072. 
7073. 


.35869 
.35267 
.39701 
.39468 
.39468 
.39469 


7074 39702 

7076 39702 

7076 39702 


7077. 
7078. 


.43296 
.44332 


Proposed  Rules: 

1—199  (Subtitle  A) 9718.  36108 

4 14314.  38163 

11..... 23098,  32175.  40319 

12 2343 

39 39216 

200-499  (Ch.  I) 9718.  36108 

230 65692 

403 40 

406 65693 

419 „ 66693 

423 65694 

426 59427.  64277 

997.33261 

432 39316 

1000—9999  (Ch.  H) 9718.  36108 
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TITLE  43  Proposed  Rules:— Con. 

1780 14314.  25385.  38153 

2800 35596 

2810 36596 

2820 39228 

2880 35596 

3160 718.  11019.  i2576r29407 

3400 64919 

3720 24572 

3730 24572 

3800 24572 

3810 24572 

3820 24572 

3830 24572 

3850 24572 

4100 14314.  25385,  38153 

4700 51297 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Enriergency 
Management  Agency  (Parts 
0-399) 

2  Revised 26133 

2.81  0MB  numbers 26140 

10  Authority  citation  revised 954 

10.8  {c)(2)(x)  added;  Interim 954 

59  Authority  citation  revised 62424 

59.1  Amended 62424 

59.24  Table  amended 2755 

61  Authority  ciUtion  revised 62424 

61.3  Amended 62424 

61.4  (a)  designation  and  (b) 
through  (e)  removed;  (1) 
through  (4)  redesignated  as 

(a)  through  (d) 62424 

61.5  (d)(1).  (2).  (e)  through  (h)  and 
(j)  removed;  (d)(3)  and  (i)  re- 
designated as  (d)  and  (e);  (a) 

and  new  (d)  amended 62424 

61.6  (c)  added 62424 

61.9  Revised 26741 

61.13  (a)  and  (d)  amended 62424 

61  Appendix  A  (1)  revised 62424 

Appendix  A  (2)  revised 62432 

Appendix  A  (3)  added 62439 

62  Authority  citation  revised 62447 

62.3  (b)  revised;  (d)  removed 62447 

62.24  Added;  interim 38572 

62  Appendix  A  revised;  interim 

26966 

Appendix  A  amended;  interim 

38573 

64.6  Table  amended... 5 1577,  52019.  56654, 
58656,  58970.  63900,  67693 


Table  amended  ...4005,  5727,  9672,  11727, 

24650,  24653,  30706,  36370,  38922, 

44333,  44335 

65.4  Table  amended 68040.  66044 

Table  amended;  interim... 68042,  68045 

Table  amended;  interim 5728.  5729, 

12186,  12187,  17715,  17716,  28486, 
32128,  33441,  39973,  40829 

Table  amended 5730,  12184,  17713, 

17718.  28485,  32129,  33440,  43054, 
44337,  44338 
67    Flood    elevation    determina- 
tions  68047,68049 

Flood     elevation     determina- 
tions  5732,  5733,  12188,  12190,  17719. 

17720,  17722,  32130,  33443,  40831. 

43055 
206.266  (a)  revised 55022 

206.430  Revised;  interim 24356 

206.431  (c)  revised;  interim 24356 

206.432  (b)  and  (c)  revised;  in- 
terim  24356 

206.434  (c)(4)  revised;  (d)  and  (e) 
redesignated  as  (f)  and  (g); 
new  (d)  and  new  (e)  added; 
interim 24356 

311  Correctly  removed;  CFR  cor- 
rection  24947 

322  Removed 36088 

362  Added 35631 

Cliapter  IV— Department  of  Com- 
merce and  Department  of 
Transportation  (Parts  400—499) 

403.1  Revised 8413 

403.2  Revised 8413 

Proposed  Rules: 

59 15351 

60 15351 

61 13298 

64 15351 

65 15361 

67 51598.  68101.  68105 

5747.  5748.  12213.  12215,  26167,  26171. 

26177,  28505.  36421.  40002.  40841, 
43082,  44393 

70 15361 

75 15361 

354 38306 
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TITLE  45-PUBLIC  WELFARE 

Subtitle  A— Department  of  Healtti 
and  Human  Services,  (general 
Administration  (Parts  1—199) 

5b.ll  (b)(2)(vii)  added 36718 

46  Authority  citation  revised 28276 

46.204  (d)  removed 28276 

74  Authority  citation  revised 43760 

Heading  revised;  interim 43760 

74.1—74.5   (Subpart   A)   Revised; 

interim 43760 

74.10—74.17  (Subpart  B)  Revised; 

interim 43763 

74.20—74.62  (Subpart  C)  Revised; 

interim 43764 

74.50—74.57     (Subpart     G)     Re- 
moved; interim 43775 

74.60—74.62     (Subpart     H)     Re- 
moved; interim 43776 

74.70—74.76  (Subpart  I)  Removed; 

interim 43775 

74.70—74.73  (Subpart  D)  Revised; 

interim 43774 

74.80—74.85  (Subpart  J)  Removed; 

interim 43776 

74.80—74.82  (Subpart  E)  Revised; 

interim 43775 

74.90—74.91  (Subpart  F)  Revised; 

interim 43776 

74.90—74.97     (Subpart     K)     Re- 
moved; interim 43775 

74.100—74.108    (Subpart    L)    Re- 
moved; interim 43775 

74.110-74.116    (Subpart    M)    Re- 
moved; interim 43775 

74.120—74.127    (Subpart    N)    Re- 
moved; interim 43776 

74.130—74.145    (Subpart    O)    Re- 
moved; interim 43775 

74.160—74.164    (Subpart    P)    Re- 
moved; Interim 43775 

74.170—74.177    (Subpart    Q)    Re- 
moved; interim 43775 

74.304  (Subpart  T)  Removed;  in- 
terim  ..43775 

74.701—74.720  (Subpart  AA)  Re- 
moved; interim 43776 

74  Appendix  A  added;  interim 43776 

Appendixes  G  and  H  removed; 
interim 43776 

95.605  Amended 30708 

96.611  (a)(2)  and  (6)  revised 30708 

95.626  Revised 30708 

96  Authority  citation  revised 60128 


96.1  (f)  revised 60128 

96.17  Revised 60128 

96.74  Added 60129 

96  Appendixes  A  and  B  added 60129 

Ctiapter  II— Office  of  Family  As- 
sistance (Assistance  Programs). 
Administration  for  Ctiiidren  and 
Families,  Department  of  Heaitt) 
and  Human  Services  (Ports 
200-299) 

205.35  Introductory  text  amend- 
ed  30708 

205.37  Heading      revised;      (a) 
through  (e)  amended 30709 

206.38  (a)  revised;  (b).  (c)  and  (e) 
amended 30709 

205.60  Regulation  at  58  FR  49920 

confirmed 26142 

233  Authority  citation  revised 60135 

Authority  citation  revised 4839 

233.20  (a)(2)(vl)  revised;  (a)(2)(vii) 

removed 60135 

(a)(3)(vi)(B).     (13)(i)(AK/).     (2). 

(b)  and  (c)  added 3319 

(a)(3)(lv)(B)  and  (2)(4)(il)('d;  re- 
vised; (a)(3)(xxi)  and 
(a)(4)(li)rp;  through  (u)  added 

4839 

(a)(3)(xiv)(A)  revised 10300 

Regulation  at  58  FR  49920  con- 
firmed  26142 

233.90  Regulation  at  68  FR  49920 

confirmed 26142 

236  Authority  citation  revised 12861 

236.64  Heading  and  introductory 

text  revised 12861 

236.112  (f)  removed;  (g)  redesig- 
nated as  (f)  and  revised 12861 

Chapter  iV— Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  Depart- 
ment of  Health  and  Human 
Sen^lces  (Parts  400-499) 

400.2  Amended 64507 

400.60  (b)  amended 64507 

400.100  (b)  amended 64507 

400.203  (b)  amended 64507 

400.204  (b)  amended 64507 

400.209  (b)  amended 64507 

400.211  Added 64507 
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TITLE  45 
Chapter  VI— National  Science 
Foundation  (Parts  6CX)— 699) 

606.70  (c),  (d)  and  (f)  introductory 

text  amended 37437 

607  Added 68769 

608  Added 68772 

610  Removed 37437 

611.9  (b)  amended 37437 

611  Appendix  A  amended 37437 

612.2  (b)  amended 37437 

(c)  amended 37438 

612.3  (a),  (c)  and  (f)  amended 37438 

613.2  (a)  amended 37438 

613.3  (a)  amended 37438 

613.4  (a)  amended 37438 

614.2  (b)  amended 37438 

615  Added 44056 

630  Removed 37438 

640.2  (a)  revised 37438 

641.14  (m)  amended 37438 

641.16  (d)  amended 37438 

641.20  Amended 37438 

650.4  (a)  amended 37438 

650.11  Amended .-. 37438 

670.4  (c)  revised 42519 

670.34  (b)(33)  through  (36)  added 

42519 

670.50—670.72  (Subpart  K)  Reg:u- 
lation  at  58  FR  34718  cor- 
rectly redesignated  as  Part 
672;  eff.  date  corrected  to  8- 
15-93 54S22 

671  Regulation  at  58  FR  34719  eff. 

date  corrected  to  8-15-93 54522 

671.2  Amended 37438 

671.6  (b)  amended 37438 

672  Regulation  at  58  FR  34718 
correctly  redesignated  flrom 
670.50-670.72  (Subpart  K); 
eff.  date  corrected  to  8-15-93 
54522 

672.3  Heading  and  (f)  through  (i) 
amended 37438 

689.6  (a)  amended 37438 

689.7  (a)  amended 37439 

Ctiapter  XI— National  Foundation 
on  ttie  Arts  and  tt)e  Humanities 
(Parts  1100-1199) 

1180.78  Added 15344 

Ctiapter  XII-ACTION  (Parts 
1200-1299) 

1207.1-2  Amended 15122 


1207.3-1  (v)  added 15122 

1207.3-5  (a)(3),  (4)  and  (cK5)  re- 
vised  15122 

1208.1-2  Amended 15122 

1208.3-1  (v)  added 15122 

1208.3-S  (aK3),  (4)  and  (cK5)  re- 
vised  15122 

Ctiapter  XIII— Office  of  Human 
Development  Services,  Depart- 
ment of  Healtti  and  Human 
Services  (Parts  1300-1399) 

1355  Authority  citation  revised 
67924 

1365.20  Amended 67924 

1355.30  (e)  revised 67924 

1355.40  Added 67924 

1355.50  Added;  interim 67945 

1355.52  Added;  interim 67945 

1355.53  Added;  interim 67945 

1355.54  Added;  interim 67946 

1365.55  Added;  interim 67946 

1365.56  Added;  interim 67946 

1365.57  Added;  interim 67946 

1365.60  (e)  added;  interim 67947 

1365    Appendixes    A    through    F 

added 67926 

Appendixes  A,   D  and  E  cor- 
rected   13535 

Appendixes  A  through  D  cor- 
rected  42520 

1356  Authority  citation  revised 
67938 

Technical  correction 13535 

1356.20  (b),  (c)  and  (d)  redesig- 
nated as  (d).  (e)  and  (f);  new 

(b)  and  new  (c)  added 67938 

1356.60  (c)(2)(x)  and  (d)  added 67938 

1367  Authority  citation  revised 

67938 

1357.15  (h)  added 67938 

(h)  corrected 13535 

Ctiapter  )(VI— Legal  Services 
Corporation  (Parts  1600—1699) 

1601  Removed 21666 

1602  Authority  citation  revised 
52919 

1602.2  Revised 52919 

Regulation  at  58  FR  52919  eff. 
date  delayed  to  10-2-94 65292 

1602.4  Revised 52919 

Regulation  at  58  FR  52919  eff. 

date  delayed  to  10-2-94 65292 

1602.5  Revised 52920 
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Regulation  at  68  FR  52920  eff. 
date  delayed  to  10-2-94 65292 

1602.6  Added 52920 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 65292 

1602.7  Revised 52920 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 65292 

1602.8  (a),  (b)(3),  (4),  (5),  (c)  intro- 
ductory text  and  (d)  revised 
52920 

Regulation  at  68  FR  52920  eff. 
date  delayed  to  10-2-94 65292 

1602.9  (a)(2)  and  (6)(iv)  revised 52921 

Regulation  at  58  FR  52921  eff. 

delayed  to  10-2-94 65292 

1602.10  Revised 52921 

Regulation  at  58  FR  62921  eff. 

date  delayed  to  10-2-94 65292 

1602.12  Revised 52921 

Regulation  at  58  FR  62921  eff. 

date  delayed  to  10-2-94 65292 

1602.13  Revised 52921 

Regidatlon  at  68  FR  62921  eff. 

date  delayed  to  10-2-94 65292 

1611  Appendix  A  revised 12650 

Ctiapter  )(VIII— Harry  S.  Truman 
Sctidarstiip  Foundation  (Parts 
1800-1899) 

1801  Re  vised 43058 

CtKipter  )(XIII— Arctic  Researcti 
Commission  (Part  2301) 

Chapter  XXm  EsUblished 57698 

2301.170  (c)  revised 57699 

Ctiapter  XXiV— James  Madison 
Memorial  Feliowstiip  Foundation 
(Parts  2400-2499) 

Chapter  XXIV  Revised 27490 

2490  Added 57699 

2490.170  (c)  revised 57699 

Ctiapter  )0(V— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2550) 

Chapter  XXV   Heading  revised; 

interim 60981 

2510  Added 13783 

2513  Added 13785 

2516  Added 13786 

2616  Added 13786 


2517  Added 13790 

2518  Added 13792 

2519  Added 13792 

2520  Added 13794 

2521  Added 13794 

2522  Added 13796 

2523  Added 13804 

2524  Added 13805 

2525  Added;  interim 30710 

2526  Added;  interim 30711 

2527  Added;  interim 30712 

2528  Added;  interim 30713 

2529  Added;  interim 20714 

2530  Added 13806 

2531  Added 13806 

2532  Added 13807 

2533  Added 13808 

2640  Added 13808 

2541  Added 41698 

2542  Added 41614 

2660  Added;  interim 60981 

Proposed  Rules: 

1—199  (Subtitle  A) 3040 

96 60498 

98 24610 

200—299  (Ch.  H) 3040 

212 42796 

256 24510 

256 24510 

257 24510 

300—399  (Ch.  m) 3040 

302 62599 

303 62599 

304 62599 

400-499  (Ch.  IV) 3040 

400 41417 

402 28038 

615 35079 

1000-1099  (Ch.  X) 3040 

1160 16162 

1300—1399  (Ch.  Xm) 3040 

1321 ; 12728 

1340 26046 

1370 64920 

1607 30885 

2400  (Ch.  XXrV) 16585 

2510 1194 


2513. 
2515. 
2516. 
2517. 
2518. 
2519. 
2620. 
2521. 


.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


TITLE  45  Proposed  Rules:- 

2522 

-Con. 

...1194 

2523 

...1194 

2524 

...1194 

2530 

...1194 

2531 

...1194 

2532 

...1194 

2533 

...1194 

2540 

...1194 

CHANGES  OCTOBER  1.  1993  THROUGH  AUGUST  31,  1994 


Regulation  at  55  FR  14805  con- 
firmed  10756 

15.520  Regulation  at  55  FR  14805 

confirmed 10756 

15.810  Regulation  at  55  FR  14805 

confirmed 10756 

15.812  Revised;  interim 4842 

16  Common  preamble 60194 

16.105  Amended 28792 

16.210  (a)  revised 28792 

16.500  (Subpart  E)  Added 68277 

16  Appendix  B  added 68279 

30  Authority  citation  revised 52602 

30.01-5  (e)(2)  revised 52602 

30.25-1  Table  revised 17005 

Table  amended 45135.  45136 

31  Authority  citation  revised 52602 

31.10-21a  Added 52602 

32  Authority  citation  revised 52602 

32.59  Added 52602 

35.01-60  Added 16779 

38  Authcity  citation  revised 39966 

38.01-2  (a)(9)(i)  revised 39966 

40.01-1  Amended 17011 

40.01-5  Removed 17011 

40.15-1  (a)(3)  and  (e)  amended 17011 

67  Re  vised 60266 

Policy  statement 24060 

67.19  (c)(2)  corrected 65131 

67.43  Corrected 65131 

67.111  (a)  Introductory  text  cor- 
rected  65131 

67.113    Introductory    text     cor- 
rected  65131 

67.117  (a)  introductory  text  cor- 
rected  65131 

67.141  (a)(1)  corrected 65131 

67.143  Corrected 65131 

67.145  (d)  corrected 65131 

67.165  (a)  corrected „ 65131 

67.173  Corrected 65131 

67.217  (a)(3)  and  (4)  corrected '....65131 

67.500—67.550  (Subpart  Y)  Head- 
ing corrected 65131 

67.500  (a)  corrected 65131 

67.550  Table  corrected 65243 

67  Appendix  A  corrected 65132 

68  Policy  statement 36088 

Technical  correction 39635 

69  Policy  statement 57747 

Technical  correction 60731 

78  Authority  citation  revised 16779, 

39966 

78.10-1  Revised 16779 

78.80-10  Revised 39966 

97  Authority  citation  revised 16779, 

39966 


TITLE  46-SHIPPING 

Chapter  I— Coast  Guard.  Depart- 
rnent  of  Transportation  (Parts 
1-199) 

1  Technical  correction 65131 

1.03-15  (h)(1)  revised 60265 

1.03-45  Added 60265 

4  Authority  citation  revised ;. .39471 

4.05-1  Revised;  interim 39471 

4.05-10  Revised;  interim 39471 

10.103  Regulation  at  55  FR  14798 

confirmed 10756 

10.107  Regulation  at  55  FR  14799 

confirmed 10756 

10.201  Regulation  at  55  FR  14799 

confirmed 10756 

10.205  Regulation  at  55  FR  14799 

confirmed 10756 

10.468  Regulation  at  55  FR  14799 

confirmed 10756 

10.470  Regulation  at  55  FR  14799 

confirmed 10756 

10.472  Regulation  at  55  FR  14801 

confirmed 10756 

10.474  Regulation  at  55  FR  14801 

confirmed.., 10756 

10.476  Regulation  at  55  FR  14802 

confirmed 10756 

10.540  Regulation  at  55  FR  14802 

confirmed 10756 

10.542  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 

10.544  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 

10.903  (b)(1).  (2)  and  (3)  redesig- 
nated as  (b)(2),   (3)  and  (4); 

new  (b)(1)  added 10756 

10.920  Regulation  at  55  FR  14802 

confirmed 10756 

10.950  Regulation  at  55  FR  14804 

confirmed 10756 

12  Authority  citation  revised 28792 

12.25-5  Removed 28792 

15  Authority  citation  revised 4841 

15.301  Amended;  interim 4841 
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97.10-5  Revised 16779 

97.70-10  Revised 39966 

98.01-1  (e)  amended 17011 

147.45  (f)(4).  (h)(1)  and  (2)  amend- 
ed  17011 

147.95  (b)  amended 17011 

150  Table  I  revised 17011 

Table  II  amended 17025 

Appendix  I  amended 17026 

151.05  Table  amended 17027.  45136, 

45137.  45138 

151.05-2  Added 45136 

151.12-5  Amended 17028,  45139 

151.50-20  (b)(1)  and  (k)  amended 

17028 

151.50-77  Heading  revised 17028 

151.50-86  Heading  revised 17028 

153  Nomenclature  change 17028 

153.0  (b)(1)  and  (3)  through  (6)  re- 
vised  17028 

153.9  (a)  Footnote  2  removed 17028 

153.560  Heading  revised 17028.  45139 

153.565  Added 45139 

153.1052  Revised 45139 

153  Table  1  revised 17028 

Table  2  amended 17044.  45142 

Appendix   HI   redesignated   as 

Appendix  II 17045 

Table  1  amended 45139.  45140 

160  Technical  correction 51576 

171.080  Regulation  at  57  FR  41826 
and  58  FR  45264  suspension 

extended  in  part 9099 

Correctly  suspended  in  part 17047 

194  Heading  revised 39966 

Authority  citation  revised 39966 

194.05-7  (a),  (b)  and  (d)  introduc- 
tory text  revised 39966 

Ctiapter  II— Maritime  Administra- 
tion, Department  of  Transpor- 
tation (Parts  200-399) 

232  Authority  citation  revised 62043 

232.1  (b)  revised 62043 

232.2  (c)  removed;  (d).  (e)  and  (f) 
redesignated  as  (c),  (d)  and 
(e);  (a),  (b)  and  new  (d) 
amended;  new  (c)  and  new  (e) 
revised 62043 

232.3  (a)  amended 62044 

232.4  (b)(A)(iO)  and  (77)  redesig- 
nated as  (b)(A)(;7)  and  (.10); 
(b)(A)(2)(i),    (5)(i),    (iv),    new 

I  (/;),  (B)(;)(ii)  and  (h)(A)(*)(i) 
amended;  (b)(A)(J)(ii),  (4)(ii). 
(5)  heading,  (*)(ii),  new  (10) 


heading,    new    (11)    heading 

and  (12)  heading  revised 62044 

(b)(A)(tf)(c)  corrected 64798 

232.5  (b)(E)(7)(ii)  and  (iii)  amend- 
ed; (b)(E)(77)(i)  revised 62044 

298  Authority  citation  revised 15128 

298.1  Revised;  interim 15128 

298.2  (b).  (d).  (e).  (f).  (m).  (8)(3). 
(4)(v)  and  (w)  amended; 
(s)(4)(vi)  removed;  (c) 
through  (g),  (h)  through  (1) 
and  (m)  through  (w)  redesig- 
nated as  (d)  through  (h).  (1) 
through  (p)  and  (r)  through 
(bb);  new  (c),  (i).  (j).  (k)  and 
(q)  added;  new  (x)(4)(iv)  re- 
vised  15128 

298.3  (e)  existing  text  designated 
as  introductory  text  and 
amended;  (e)(1),  (2)  and  (3) 
added 15129 

298.10  (e)  added 15129 

298.11  (c)  amended 15129 

298.12  (b)(l)(i).  (ii)  and  (c)(4)  re- 
vised; (f)  existing  text  des- 
ignated as  (f)(1)  and  amend- 
ed; (f)(2)  added 15130 

298.13  (a)(2)(ii),  (iii)  and  (iv)  re- 
designated as  (a)(2)(iil).  (iv) 
and  (V);  new  (a)(2)(il),  (d)(3) 
and  (e)(3)  added;  new 
(a)(2)(iv),  (3),  (b)(5).  (6).  (c)(1) 

and  (2)  amended 15130 

298.14  (a)  introductory  text  re- 
vised; (a)(l)(ii).  (iii),  (iv). 
(2)(i)(B).  (C).  (D).  (F)(7).  (ii). 
(iii)  and  (b)(1)  introductory 

text  amended 15130 

298.16  (b)  amended 15130 

298.17  Introductory  text  and  (a) 
through  (d)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (4);  (a)(5).  (6)  and  (b) 
added 15131 

298.10—298.17  (Subpart  B)  Appen- 
dix B  removed 15131 

298.18  Added 15133 

298.19  Added 15133 

298.20  (a)  introductory  text.  (2). 
(3)  and  (b)  amended;  (a)(4) 
added;  (c)  revised 15131 

298.21  (a)  introductory  text.  (2). 
(b).  (c)(12).  (13).  (d).  (f)  and 
(g)  amended;  (c)(14)  and  (15) 
added 15131 
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TITLE  46  Chapter  ll~Con. 

298.22  (1)  and  (2)  redesigmated  as 
(a)  and  (b);  introductory 
text,  new  (a)  and  new  (b) 
amended;  (c)  added 15131 

298.23  Amended 15131 

298.27  Amended 15131 

298.28  (a)(2)(l),  (11)  and  (111) 
amended;  (aK2Klv)  added 15131 

298.31  (a)  revised;  (c)  amended 15131 

298.32  (a)(1),  (2),  (3),  (b)(2).  (3).  (6) 
and  (7)  amended;  (b)(4)  re- 
vised; (b)(8)  and  (9)  added 15132 

298.33  (b),  (c).  (e),  (g)  and  (h) 
amended 15132 

298.34  (b)  amended 15132 

298.35  (b)(l)(i),  (c)(l)(i),  (v).  (vi), 
(d)  introductory  text  and  (e) 
amended;  (b)(l)(v)  and 
(c)(l)(vli)  added 15132 

298.36  (a),  (c)  and  (d)  amended 15132 

298.37  Amended 15132 

298.39  Amended 15133 

298.41  (b)  amended 15133 

298.42  Amended 15133 

381  Authority  citation  revised 40264 

381.9  Added 40264 

Chapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

501  Revised 954 

501.30  (b)(1)  revised 44641 

502  Authority  citation  revised 58976 

502.27  (c)  amended 58976 

502.67  (a)(3)(d)  and  (e)(1)  Intro- 
ductory text  revised 58976 

502.155  Revised 58976 

503.68  Revised 15636 

530  Removed 13459 

585  Re  vised 64910 

586.5  Removed 26143 


Proposed  Rules: 


10 


51408 

10544 

12 51408,  64278 

10544 

16 64278 

7614.10544 

25 2575,  7668,  8100,  10461 

30—40  (SubCh.  D) 44396 

30 45150 

31 44396 

38 16783 

40 29259 

67 51298 


725,31580 

71 44396 

78 16783 

91 44396 

97 16783,  17418,  40004 

114 1994,14132 

115 


116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 
124. 
125. 
126. 
127. 
128. 
129. 
130. 
131. 
132. 
133. 
134. 
135. 
136. 
137. 
138. 
139. 


.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 


148 17418,  40004 

150 45150 

151 45150 

153 45150 

154 29259 

160 59428 

2575,7668 

167 44396 

170 1994 

171 1994,40855 

173 1994 

175 1994 

176 1994,44396 

177 


178. 
179. 
180. 
181. 
182. 
183. 
184. 
185. 
189. 


...1994 
...1994 
...1994 
...1994 
...1994 
...1994 
...1994 
...1994 
...1994 
.44396 


194 16783 

381 24390 
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401 17303,  18774 

403 17303,  18774 

404 17303,  18774 

502 68841 

31584,38411 

503 6610,38411 

510 38411 

514 62077 

1515,  4885,  5974,  38411,  38418 

540 15149.  18443.  23182,  30567,  38411 

552 16592.  27002,  38418 

560 38418 

571 62616 

1923,  13471 

572 62616 

1923,  13471.  38418 

580 62077 

1515,5974 

581 62077 

1515,  4885.  5974 

583 38411 

585 52248,  16592 

TITLE 
47-TELECOMMUNICATION 

Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Waiver 63086 

Periodic  review  of  regulations 

3633 

Report 35631 

0  Technical  correction 25825 

0.5  (a)(14)  added 32132 

0.11  (a)(10)  removed;  (a)(ll)  and 
(12)   redesignated   as   (a)(10) 

and  (11) 26971 

0.61  (a)  revised;  (h)  and  (j) 
through  (n)  removed;  (i)  re- 
designated as  (h) 32132 

(a)  revised 38374 

0.91  (n)  added 26747 

(1)  revised 28971 

Introductory  text  revised 38374 

0.101  Added 32132 

0.111  (o)  added 26971 

0.131  (k)  removed 543 

(k)  added 24957 

0.182  Heading  revised 26971 

0.183  Re  vised 26971 

0.185  Introductory  text,  (a)  and 

(b)  revised 26971 

0.231  (a),  (b)  and  (i)  removed;  (c) 
through  (h),  (j),  (k)  and  (1) 


redesignated  as  (a)  through 

(f).  (g).  (h)  and  (i) 26971 

(a)  revised 30998 

(h)  removed 39703 

0.251  (a)  added 39703 

0.284  (a)(4)  revised 26971 

(aXlO)  removed 32132 

0.311  (f)  added 68053 

0.321  Undesignated  center  head- 
ing and  section  added 32132 

0.325  Added 32132 

0.331  (d)  removed 543 

(g)  and  (h)  revised 26971 

0.332  (d)  revised 26971 

0.406  (b)(2)  revised 30998 

0.408   (b)   table   amended   (0MB 

numbers) 55023 

0.453  (g)  revised 28374,  38374 

(a)  introductory  text,  (1)  and 
(4)  revised;  (a)(5)  through  (7) 

added 32132 

0.455  (a)  introductory  text,  (1) 
and  (5)  revised;  (a)(6),  (11) 
and  (12)  removed;  (a)(7) 
through  (10)  redesignated  as 
(a)(6)  through  (9);  (d)  added 

32133 

0.467  (a)  redesignated  in  part  as 
(a)(1)  and  (2);  heading,  (a) 
table  and  new  (a)(2)  revised 

21946 

0.486  Removed 543 

1  Report  and  order 8413 

Authority  citation  revised 22985 

Technical  correction 25825 

1.7  Added 44340 

1.49  (a)  amended 63087 

(a)  revised 37721 

1.50  Revised 37721 

1.402  (g)  added 42528 

1.423  Revised 66300 

1.742  Re  vised 30998 

1.773  (a)(4)  and  (b)(3)  revised 51247 

1.821  Introductory  text  revised 

38375 

1.912  (a)  revised 543 

(e)  redesignated  as  (f);  new  (e) 

added 24957 

1.922  Table  amended 24957 

1.924  (d)  added 9101 

1.972  (a)(1)  and  (c)  amended 24957 

1.1102  Table  amended 68541 

Revised 31009 

Table  corrected 32489 

1.1103  Revised 31014 

1.1104  Revised 31015 


Note:  BoMtoc*  pog*  numbws  indteol*  1993  chongat. 


116  LSA-UST  OF  CFR  SECTIONS  AFFEaED 

CHANGES  OCTOBER  1,  1993  THROUGH  AUGUST  31,  1994 


TITLE  47  Chapter  l-Con. 

1.1105  Revised 31018 

1.1106  RedesigTiated  as  1.1107 30998 

Revised 31029 

1.1107  Redesignated  as  1.1108; 
new  1.1107  redesignated  firom 
1.1106  and  amended 30998 

1.1108  Rede8lgnat«d  as  1.1109; 
new  1.1108  redesignated  ftom 
1.1107;  (a)  through  (d)  revised 
30998 

1.1109  Redesignated  as  1.1110; 
new  1.1109  redesignated  firom 
1.1108 30998 

(a),  (d)  and  (f)  revised 30999 

1.1110  Redesignated  as  1.1111; 
new  1.1110  redesignated  firom 
1.1109 30998 

(a)  revised 30999 

1.1111  Redesignated  as  1.1112; 
new  1.1111  redesiernated  firom 
1.1110 30998 

1.1112  Redesignated  as  1.1113; 
new  1.1112  redesignated  from 
1.1111 30998 

1.1113  Redesignated  as  1.1114; 
new  1.1113  redesignated  from 
1.1112;  introductory  text,  (d), 
(e)  introductory  text  and  (3) 
amended 30998 

1.1114  Redesignated  as  1.1115; 
new  1.1114  redesignated  from 
1.1113;  (a)  amended 30998 

1.1115  Redesignated  as  1.1116; 
new  1.1115  redesignated  from 
1.1114;  (a)  amended 30998 

1.1116  Redesignated  as  1.1117; 
new  1.1116  redesignated  from 
1.1115;  (e)  amended 30998 

Heading  and  (c)  revised 30999 

1.1117  (a)  amended 66541 

Redesignated    as    1.1118;    new 

1.1117      redesignated       from 
1.1116 30998 

1.1118  Redesignated  from  1.1117; 

(b)  amended 30998 

1.1151  Added 30999 

1.1152  Added 31000 

1.1153  Added 31000 

1.1154  Added 31000 

1.1155  Added 31001 

1.1156  Added 31001 

1.1157  Added 31001 

1.1158  Added 31002 

1.1159  Added 31002 

1.1160  Added 31002 

1.1161  Added 31003 


1.1162  Added 31003 

1.1163  Added 31004 

1.1164  Added 31004 

1.1165  Added 31004 

1.1166  Added 31005 

1.2101—1.2111  (Subpart  Q)  Added 

22985  44293 
1.3000—1.3004  (Subpart  R)  Added 

38128 

2  Authority  citation  revised 32851 

Petition  reconsideration 37439 

2.1  Amended 66058 

2.106  Table  amended 59176 

Footnotes  747—750  removed; 
Footnotes  735A,  740A,  746A. 
746B.  746C,  747A.  750A  and 
US331    added;    Footnote   NG 

153  revised 59179 

Table  amended;  Footnotes 
731A  through  731D.  753E,  877, 
878,  890  and  891  removed; 
Footnotes  733A,  733E,  734, 
753,  753C.  882E,  882F,  882G  and 
US-319  revised;  Footnotes 
731E,    731F.    753F.    881A    and 

881B  added 9415 

Table  corrected 15266,  40835,  44456 

Table  amended 32851.  40474 

13.9  (c)  and  (d)  revised 3795 

13.13  (c)  revised 3795 

13.201  (c)  removed 3795 

13.205  Removed 3795 

15  Authority  citation  revised 25340 

Petition  reconsideration 37439 

Comment  request 42528 

15.3  (aa)  added 25340 

15.19  (d)  added 25341 

15.31  (a)(6)(ili)  note  added 51249 

15.107  (d)  redesignated  as  (f):  new 

(d)  and  (e)  added 51249 

15.109  (e)  amended;  (g)  added 51249 

15.115  (c)(l)(i)  revised;  (h)  and  (1) 

added 25341 

15.117  (h)  revised 25341 

15.118  Added 25341 

15.207  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 51249 

15.301—15.323  (Subpart  D)  Added 

59180 

15.301  Revised 32852 

15.303  (g)  and  (j)  revised 32852 

15.307  (a)  introductory  text,  (d) 

and  (e)  revised 32852 

15.311  Revised 32852 

15.319  (a)  and  (1)  revised 32852 

(a)  corrected 40835 
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15.321  (a).  (cK5).  (d)  and  (0  cor- 
rected  15269 

Redesignated  as  15.323;  new 
15.321      redesignated      from 

15.323 32852 

(g)  removed;  heading,  (a),  (b), 
(c)(1),  (4).  (6).  (d)  and  (e)  re- 
vised  32853 

(d)  corrected 40835 

15.323  (a)  corrected 15269 

Redesignated  as  15.321;  new 
15.323      redesignated      firom 

15.321 32852 

Heading."(a)," '(b),"(c)(  1)7(4),' 76X  ^ 
(8),  (d)  and  (f)  revised;  (c)(10). 

(11)  and  (12)  added 32863 

(cKD,  (5),  (d)  and  (e)  corrected 

40835 

18.107  (j)  added 39472 

18.121  Revised 39472 

20  Added 18495 

21.38  (g)  added 9101 

21.50  (a)  and  (b)  revised 19645 

21.120  (e)  revised 19645 

21.701  (d)  revised;  (m)  added 19645 

22  Waiver 1285 

Opinion  and  order 37163 

22.1  (g)  added 18499 

22.13  (f)  removed 18499 

22.39  (d)  added 9101 

22.43  (b)(2)  removed 18499 

22.50  (a)  and  (b)  revised 19646 

22.304  Removed 18499 

22.521  (b)  table  amended 35055 

22.911  (b)  revised 5916i 

22.941  (b)(4)  revised;  eff.  10-3-94 
39300 

22.942  Revised;  eff.  10-3-94 39300 

24  Redesignated  from  99 18499 

Regulation  at  59  FR  18499  eff. 

date  changed  to  6-22-94 26602 

Authority  citation  revised 26747 

24.1  (b)  revised 32864 

24.2  (g),  (h)  and  (1)  redesignated 
as  (h),  (1)  and  (j);  new  (g) 
added 18499 

24.3  Revised 32854 

24.10  Revised 26747,  32854 

24.11  Revised 32854 

24.52  Re  vised 32854 

24.129  Revised 26747,  44069 

24.130  (b)  and  (c)  revised 26747,  44069 

24.200—24.238  (Subpart  E)  Re- 
vised  32854 

24.202  (b)  corrected 40835 

24.204  (0(1)  and  (2)  amended 37603 


(d)(2)(vlii)  added 39705 

24.238  (a)  corrected 40835 

24.301—24.309  (Subpart  F)  Added 

26747 

24.303  Revised 44069 

24.308  Revised 44070 

24.309  Revised 44070 

24.320  Added 44071 

24.403—24.444  (Subpart  G)  Added 

26749 

24.406  Revised 44072 

24.415  (J)  correctly  designated 43898 

24.422  Revised 44072 

24.425  (a),  (b)  introductory  text 

and  (1)  corrected 37164 

24.427    (bKD    correctly    redesig- 
nated as  (b) 37164 

24.429  (a)(1)  corrected 37164 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c) 44072 

24.430  Revised 44072 

24.701—24.720  (Subpart  H)  Added 

37604 

24.709  (bX4KiIi)  removed;  (e)  re- 
vised  43063 

24.711  (a)(4)  revised 43063 

24.720  (b)(2)  and  (j)  revised;  (1X11) 

added;  (m)  removed 43063 

24.801—24.844  (Subpart  I)  Added 

37610 

25  Waiver 1285 

25.114  (c)(18)     revised;     (cK27) 
added 66059 

25.115  (d)  added 66059 

25.120  (d)  and  (e)  revised 66059 

25.130  (b)  revised 66059 

26.133  (b)  revised 66059 

25.136  Added 66059 

25.140  (d)(2)(iii)  redesignated  as 

(d)(2)(iv);       new       (d)(2)(lil) 

added 66060 

25.142  Added 66060 

26.151  (cX5)  revised 66061 

26.201  Amended 66059 

25.202  (a)(3)  added;  (f)(4)  revised 
66061 

32.22  (a),  (c).  (d)  and  (f)  revised 

9418 

32.103  Table  amended 9418 

32.1437  Added 9418 

32.4000  Table  amended 9418 

32.4100  (d)  revised 9419 

32.4110  (g)  revised 9419 

32.4340  (a)  and  (d)  revised 9419 

32.4341  Added 9419 

32.4350  (a)  and  (g)  revised 9419 
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TITLE  47  Chapter  l-Con. 

32.4361  Added 9419 

36  Order 27496 

36.601  (c)  added 49242 

36.622  (a)  amended;  (c)  added 69242 

43  Report  and  order 35632 

43.21  (c)  revised 19648 

43.42  Removed 19648 

43.43  (c)  revised 58790 

61.3  (jj)  and  (kk)  redesignated  as 

(kk)  and  (11);  new  (jj)  added 

10301 

61.42  (eKDdii),  (Iv)  and  (v)  re- 
moved; (e)(l)(vl)  and  (vii)  re- 
designated as  (e)(l)(iii)  and 
(iv);  (d)(3),  new  (e)(l)(iii).  (2) 
introductory  text,  (i),  (iii) 
and  (iv)  revised;  (eX2)(v)  and 

new  (vi)  added 10301 

(e)(2)(vii)  added 32930 

61.47  (e)(2).  (3).  (f).  (g),  (h)(1)  and 
(i)  redesignated  as  (g)(2),  (3), 
(f)(1).  (2),  (g)(1)  and  (4);  (a), 
(b).  (c).  new  (0(2).  new  (g)(1) 
and  (4)  amended;  (e)(1)  des- 
ignation removed;  (e),  (g)(2), 
(3)  and  (h)  revised;  (T)  head- 
ing and  (g)  heading  added 10302 

(g)(5)  added 32930 

61.48  (g)  and  (h)  revised;  (i)  added 
10302 

61.49  (0)  and  (d)  amended 10304 

61.58  (c)(3)  and  (4)  amended 10304 

63.100  (a)  amended 64168 

Revised 40266 

64    Memorandum    opinion    and 

order 5M63 

Request  for  comments 19118 

Comment  period  extended 19119, 

39300 

Report  and  order 26756 

64.1201  (c)  redesignated  as  (c)(1); 
(a)(2).  new  (c)(1),  (e)(2)  and 
(3)  revised;  (c)(2)  added;  (d) 

removed 65671 

64.1301  (b)  revised;  (f)  added 57750 

64.1401  (i)  added 32930 

(d)  and  (e)  removed;  (f) 
through  (i)  redesignated  as 
(d)  through  (g);  (c)  and  new 

(f)(2)  revised;  eff.  12-15-94 38930 

64.1510  Regulation  at  58  FR  44774 

eff.  date  delayed  to  1-1-94 62044 

64.1600—64.1604       (Subpart       P) 

Added;  eff.  4-12-95 18319 

69.2  (w)  added 32930 

69.110  (c)(1)  and  (2)  amended 10304 


69.113  (a),  (d)  and  (e)  amended 10304 

69.121  (a)(2)  revised;  elT.  12-15-94 

38930 

69.126  Amended 10304 

69.129  Added 32930 

69.407  (c)  redesignated  as  (d);  new 

(c)  added 65671 

73  Compliance  notification 12191 

Petition  denied 13661,  28014 

Order 22995 

Petition  withdrawn 34766 

Reconsideration  petition 44340 

73.51  (a)(50)  revised 64168 

73.128  Revised 66301 

73.202  (b)  table  amended 51250,  51578, 

51579,  51787,  51788,  53665,  53666. 

54523.  58506,  58507,  58790,  59374, 

59375.  62289,  62555,  63296,  63536, 

65132.  65133,  65672,  65673 

(b)  table  amended 2302,  2303,  4007, 

4008.  4009.  6221,  8414,  8415,  8416. 
8417,  11556.  11557,  12551.  13661. 
14567,  22996,  25825.  27505.  31161. 
32133,  34391.  35055,  35056.  35268. 
36987,  38129.  38130,  38930.  38931. 
39301,  41259.  41711.  43064.  43501 

73.520  Redesignated  as  73.672 51250 

73.606  (b)  table  amended 51578 

(b)  table  amended 31162,  34392 

73.614  (b)(1)  amended 51250 

73.660  (a)  revised 62555 

73.661  (a)   revised;   (b)  amended 
(0MB  number  pending) 62555 

Regulation  at  58  FR  62547  con- 
firmed  65132 

73.663  Redesignated    as    73.664; 

new  73.663  added 62555 

73.664  Redesignated  from  73.663 
62555 

73.672  Redesignated  from  73.520 

51250 

73.682  Schedule  I  removed 51250 

73.1635  (a)(4)  amended 51250 

73.1941  (b)  revised 14568 

73.3522  (a)(6)  amended 51250 

(a)(3)  revised 31556 

73.3545  Amended 51250 

73.3550  (b),  (f),  (h).  (j)  and  (n)  re- 
vised  31556 

73.3555  (a)(l)(ii)  and  note  amend- 
ed  51250 

73.3564  (a)(2)  amended 51250 

(a)  introductory  text  and  (2) 

amended 31556 

73.3580  (a)(6)  amended 51251 
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73.3591  (b)  introductory  text  re- 
vised  31557 

73.3594  (a)(2)  amended 51251 

73  Index  amended 51250 

74.602  (e)  amended 51251 

74.637  Table  amended 51251 

74.780  Amended 31557 

74.783  (e)  redesignated  as  (f);  new 

(e)  added 31567 

74.902  (d)  redesignated  as  (d)(1); 

(d)(2)  added 35636 

74.931  (a)(1)  revised;  (e)(9)  added 

35636 

76  Authority  citation  revised 60395 

Authority  citation  revised 25342 

76.51  (a)(50)  revised 64168 

(a)(2)  and  (28)  revised 67694 

Regulation  at  58  FR  64168  eff. 

date  changed  to  12-31-93 68323 

Regulations  at  58  FR  67694  eff. 

date  changed  to  12-31-93 68542 

(a)(6)  revised 25344 

76.62  (a)  stayed 53429 

76.64  (e)  stayed 53429 

76.205  (b)  revised 14568 

76.503  Added  (effective  date  pend- 
ing)  60141 

76.504  Added 60141 

Regvdation  at  58  FR  60135  eff. 

date  corrected  to  1-26-94 9934 

76.605  (a)(2)  through  (12)  redesig- 
nated as  (a)(3)  through  (13); 

new  (a)(2)  added 25342 

76.630  Added 25342 

76.901  (c)  revised 17951 

76.905  (c)  revised 17972 

76.914  (a)(1)  revised 17972 

76.917  Added 17972 

76.922  (b)(l)(i)  and  (11)  introduc- 
tory text  revised 63091 

(b),  (c)  and  (d)  revised;  (e)  and 

(0  added .....17957 

(b)(9)  added 17973 

(g)  through  (k)  added 17989 

76.923  (1)  added 17960 

(m)  added 17973 

76.924  (b)  through  (f)  revised;  (g) 
redesignated  as  (j);  new  (g) 

and  (i)  added 17990 

76.930  Revised 17973 

76.933  (d)  added 17973 

76.934  Existing   text   designated 
as  (a);  (b),  (c)  and  (d)  added 
17960 

76.937  (d)  and  (e)  added 17973 

76.938  Revised 17973 


76.939  Added 17974 

76.942  (a)  and  (c)(2)  revised;  (c)(3) 

and  (0  added 17974 

76.943  (b)  revised;  (c)  added 17974 

76.944  (b)  revised 17974 

76.945  (b)  revised 17974 

76.946  Added 17974 

76.952  (a)  revised 17960 

76.953  (a)  revised 17960 

(b)  revised 17974 

76.956  (a)  revised 17975 

76.958  Added 17960 

76.961  (b)  revised;  (e)  added 17975 

76.964  Heading  revised;  existing 
text   designated    as   (a);    (b) 

and  (c)  added 17960 

76.984  Revised 17975 

76.986  Added 17961 

76.1090  (a)  revised;  (c)  added;  eff. 

to  2-15-94 60143 

Regulation  at  58  FR  60143  eff. 
date  extended  to  5-15-94;  (a) 

revised 6903 

76.1300—76.1302       (Subpart       Q) 

Added 60395 

Regulation  at  58  FR  60390  eff. 

date  corrected  to  1-26-94 9934 

76.1302  Introductory  text,  (a),  (r) 

and  (s)  revised 43777 

80  Waiver 58790 

Waiver 1285 

80.3  (g)  through  (k)  removed;  (f) 
and  (1)  through  (o)  redesig- 
nated as  (g)  through  (k);  new 

(f)  added 18499 

80.25  (a)  and  (b)  redesignated  as 
(b)  and  (c);  new  (a)  added; 

new  (b)  revised 68062 

80.205  (a)  Uble  corrected 7714 

80.215  (d)  Note  3  amended 35269 

80.1061  (e)  amended;  (f)  revised 

35269 

87  Waiver 1285 

87.27  (a)  and  (b)  redesignated  as 
(b)  and  (c);  new  (a)  added; 
new  (b)  revised 68062 

87.138  (d)  revised 35269 

87.139  (d)  and  (i)(l)  table  revised; 
(i)  introductory  text  and  (4) 
amended 67695 

87.145  (b)  and  (c)  revised;  (d)(5) 

added 67695 

87.147  (b)  and  (d)(2)  amended;  (d) 

introductory  text  revised 67695 

87.187  (l)(l)(bb)  and  (cc)  correctly 

desigrnated 52021 
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TITLE  47  Chapter  l-Con. 

87.199  (e)  and  (f)  revised 35269 

87.217  (a)(1)  revised 67696 

87.303  (d)(1)  amended 67696 

87.471  (b)  revised 67696 

90  Waiver 1285 

Interpretation 15857 

90.5  (h),  (i)  and  (j)  redesigmated 
as  (i),  (j)  and  (k);   new  (h) 

added 18499 

90.73   (c)    table   corrected;    CFR 

correction 30304 

90.153  Amended 9101 

90.159  (b)(1)  revised 62291 

90.173  (k)  revised 51252 

Regrulation  at  58  FR  51252  eff. 

date  corrected  to  11-1-93 53245 

90.175  (c)  revised 62291 

90.494  Revised 62291 

90.495  Added 62292 

90.496  Added 62293 

90.615  (b)(2)(li)  correctly  revised 

61844 

90.619  (b)(5)  table  amended;  (b)(6) 

removed 31558 

90.621  (b)  introductory  text,  (1), 
(2)  Introductory  text.  (4)  and 
(6)  revised;  (b)(3)  amended; 
(b)(7)  added;  (c)  and  (d)  re- 
moved; (e),  (f).  (g),  (i)  and  (j) 
redesignated  as  (c),  (d),  (e), 

(f).  (g)  and  (h) 53431 

(h)  correctly  redesignated  as 
(i) 56729.  59295 

94  Authority  citation  revised 68062 

94.47  (c)  added 9101 

94.59  Amended;  (a),  (b)  and  (f)  re- 
vised  19646 

94.65  (g)  revised 19647 

94.81  (c)  revised 19647 

94.85  Removed 68062 

94.113  Revised 68062 

95  Waiver 1285 

Technical  correction 25825 

95.816  Added 24957 

95.819  Revised 24958 

95.821  Amended 9102 

97.3  (a)(28)  through  (44)  redesig- 
nated as  (a)(29)  through  (45); 
new  (a)(28)  added;  (a)(7)  and 

new  (36)  revised 18975 

97.17  (b)  revised;  (g)  removed 543 

97.19  (a)  and  (b)  revised 543 

97.21  Revised 53138 

97.29  Removed 543 

97.109  (e)  revised 18975 

97.201  (b)  revised 64385 


97.205  (b)  revised 64385 

(g)  added 18975 

97.216  Redesignated  as  97.217 18975 

97.217  Redesignated  from  97.216 
18975 

97.219  Added 18975 

97.301  (0  amended 64385 

99  Re  vised 59183 

Waiver 1285 

Report  and  order 9419 

Authority  citation  revised 14117 

Redesignated  as  24 18499 

Regulation  at  59  FR  18499  eff. 
date  changed  to  6-22-94 26602 

99.12  Corrected 15269 

99.13  Removed 14117 

99.53  (d)  corrected 15269 

99.101  Added 14118 

99.102  Revised 14118 

99.103  Revised 14118 

(a)  corrected 15269 

99.129  Added 14118 

99.130  Revised 14119 

(a)  table  correctly  revised 15269 

99.132  (a)  corrected 15269 

99.133  (a)(l)(ii)  revised 14119 

99.231  (a)  Table  1  correctly  re- 
vised  15270 

99.233  (a)  Table  2  corrected 15270 

Proposed  Rules: 

0-199  (Ch.  I) 11962.  25589.  25873.  33483. 

35664 
1 53489.  57578.  60827 

3050.  9171.  12570.  12888.  23042,  23183, 

24103.  26615 

2 5166.31966 

3 68373 

13 38154 

15 51299.  59977.  64541 

280.8162 

20 25432.  28042.  37734 

21 7961.  7964.  11836 

22 53169 

28042.  30890.  31186.  37734,  42563 

24 41426.  44109 

25 53169 

11746 

32 62080 

36 52254 

43 62083 

61 30754.33947 

63 64280 

64 62080 

18349,  30754,  33947 

68 65153 
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5166 

g9 30754  33947 

73  ..."...."51603.  517^.527^^^  52735. 

53902.  58533.  58671.  58672.  58833, 

,  58834,59431.61671.62318.62319. 

I  62320.  63152,  63153,  63318.  63319. 

63320,63321.63553.65155.68843 

, 41,  42,  43,  44.  726,  1365,  1366,  2343, 

2344,  4020,  6230,  6231.  7237.  7238. 
7668.  7669.  7966.  8163.  9460.  10605, 
10606,  10607,  11574,  11575.  13918. 
13919.  13920.  18774.  22814.  23042. 
23043.  23183.  23184,  25874,  25875, 
26615.  27525.  28047,  29272,  29273, 
29408,  30331.  30891,  32176,  32177, 
32945,  34404,  34405,  35081,  35082, 
35292,  35293,  35785.  35893.  35894. 
36735,  36736,  37020,  37456,  37737, 
37738,  38949,  38950.  39317.  40508. 
41428.  42017.  44120 

1i 52256 

, 35665 

76 53696.  62085,  62320,  64541,  68844 

1706,  8162,  18064,  18066,  23183,  26615. 

26616.  26617,  27526.  43805 

60 53169 

87 53169 

90 51299.  53169.  59977 

280,  7239,  10107,  13920,  28042.  37734, 

42563 

94 11746 

95 53169 

97 59701 

558,  11029,  36157 

99 53169 


TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulatior)  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  (FAC)  90-20 11368 

Technical  corrections 13769,  17723 

1.404  (c)  amended : 11387 

3.104-9  (c)(2)  amended 11387 

4.900-^.904  (Subpart  4.9)  Regula- 
tion at  57  FR  44260  confirmed 

11370 

5.202  (a)(12)  amended;  interim 545 

6.207  (b)  amended 11387 

9.403  Amended;  interim 11372 

9.406-2  (a)(3)  amended;  (a)(4)  re- 
designated   as     (a)(5);     new 


(a)(4).  (b)(3)  and  (4)  added;  in- 
terim  11372 

9.407-2  (a)(5)  redesignated  as 
(a)(7);  new  (a)(5)  and  (6) 
added;  interim 11373 

10.001  Regulation  at  56  FR  67131 
confirmed;  amended 11373 

10.002  Regulation  at  56  FR  67131 
confirmed;  (d)  revised 11373 

10.006  Regulation  at  56  FR  67131 

confirmed 11373 

Heading  and  (a)  revised 11374 

14.201-6  (X)  and  (y)  revised;  in- 
terim   545 

14.201-7    Regrulation    at    56    FR 

67413  confirmed 11374 

14.408-1  (a)(2)  introductory  text 

revised;  interim 545 

15  Clarification 11374 

15.407  (1)  and  (m)  revised;  interim 

545 

15.804-2    Regulation    at    56    FR 

67413  confirmed 11374 

Regulation  at  57  FR  60579  con- 
firmed  11375 

15.804-3    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-4    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-6    Regulation    at    56    FR 

67414  confirmed ....11374 

Table  15-2  amended 11387 

15.806-1    Regulation    at    56    FR 

67414  confirmed 11374 

15.806-2    Regulation    at    56    FR 

67414  confirmed 11374 

15.808  Regulation  at  56  FR  67414 

confirmed 11374 

15.1001  (c)(2)  revised;  interim 545 

16.204  Amended 11387 

17.203  (h)  revised;  interim 545 

19.001  Regulation  at  57  FR  60580 

confirmed 11376 

19.102  Regulation  at  57  FR  60580 
confirmed;  (f)(5)(i)  amended; 
(0(5)(iii)  and  (iv)  redesig- 
nated as  (f)(6)  and  (7);  new 

(f)(7)  revised 11376 

Table  amended 11387 

(f)(7)  corrected 17723 

19.1001  (b)  amended 11376 

19.1006  (b)(1)  amended;  (c)(1)  and 

(2)  revised 11376 

25.101  Amended;  interim 545 

25.108  (d)(1)  amended 11377 
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TITLE  48  Chapter  1-Con. 

25.109  (d)  and  (f)  revised;  (g)(2) 
redesignated  as  (g)(3);  new 
(g)(2)  added;  interim 545 

25.201  Regulation  at  57  FR  20375 
confirmed 11377 

25.202  (c)  amended;  Interim 545 

25.205  (b)  revised;  interim 546 

25.300  Amended;  Interim 546 

25.305  (a)  and  (c)  amended;  in- 
terim  546 

25.400  (c)  revised;  interim 546 

25.401  Amended;  interim 546 

25.402  (a)(1),  (4)  introductory 
text.  (1),  (11),  (5)  introductory 
text,  (6),  (f)  introductory 
text  and  (2)  amended;  (a)(3) 
revised;  interim 546 

26.403  (a),  (e)  and  (h)  amended; 
(b)  and  (1)  revised;  interim 
546 

25.405  Introductory  text,  (d)  and 

(e)  amended;  interim 546 

25.406  Amended;  interim 647 

25.407  Heading  revised;  introduc- 
tory text  removed;  (a) 
through  (d)  redesignated  as 
(b)  through  (e);  new  (a),  (f) 
and  (g)  added;  new  (d) 
amended;  Interim 547 

25.408  (a)(1),  (2)  and  (d)  amended; 
(a)(3)  and  (4)  added;  (c)  re- 
vised; Interim 547 

25.901  (c)  revised 11378 

25.1008  (a)(2)  and  (b)(2)  amended; 

Interim 547 

31.205-18  (c)(2)(illKA)  amended 11379 

31.205-38  (c)(2)(iil)  amended 11387 

32.901  Revised;  interim ; 11380 

33.201  Amended;  Interim 11381 

33.202  Amended;  interim 11381 

33.204  Revised;  interim 11381 

33.207  Revised;  interim 11381 

33.208  Revised;  interim ..11381 

33.210  Introductory  text  revised 
11381 

33.211  (a)(4)(v)  revised;  (e),  (f)  and 
(g)  redesignated  as  (f).  (g) 
and  (h);  new  (e)  added;  in- 
terim  11382 

33.214  Heading,  (a)(5)  and  (b)  re- 
vised; (a)  introductory  text 
amended;  (d)  added;  Interim 

11382 

42.302  (a)(10)  revised;  Interim 11382 

42.701  Amended 11387 

42.1401  (b)(ll)  revised 11383 


42.1402  (a)(2)  amended 11383 

42.1403  (c)(2)  revised 11383 

42.1405  (a)  amended 11383 

45.501  Amended 11384 

45.505-1    Introductory   text   des- 
ignated as   (a);   (a)   through 

(g)  redesignated  as  (1) 
through  (7);  new  (a)  amend- 
ed; new  (b)  added 11384 

45.505-4  (a)  revised 11384 

45.505-5  (a)  revised 11384 

45.505-14  (a)  revised 11385 

47.103  (b)(2)  revised 11383 

47.200  (e)  amended 11383 

47.305-6  (f)(l)(li)  amended 11383 

47.305-17  Added 11386 

48.104-1  (a)(2)(i)  amended 11387 

52.204-3    Regulation    at    57    FR 

44260  confirmed;  amended 11371 

Corrected 17723 

52.210-1    Amended;    heading    re- 
vised  11387 

Corrected 17723 

52.210-2  Amended 11388 

Corrected 17723 

52.214-27    Regulation    at   56    FR 

67415  confirmed 11374 

52.214-28    Regulation    at    56    FR 

67415  confirmed 11374 

52.215-23    Regulation    at    56    FR 

67415  confirmed 11374 

52.215-24    Regulation    at    56    FR 

67415  confirmed 11374 

52.215-25    Regulation    at    56    FR 

67415  confirmed 11374 

52.225-3  Amended;  Interim 647 

52.225-5    Regulation    at    57    FR 

20372  confirmed 11377 

52.225-6  Amended;  Interim 647 

52.225-9  Amended;  interim 547 

52.225-15  Amended;  interim 648 

52.225-17  Amended;  interim 648 

52.225-19  Amended;  interim 648 

52.225-20  Added;  interim 648 

52.225-21  Added;  interim 648 

52.227-20  Amended;  interim 11387 

52.228-6    Introductory    text   and 

(a)(2)  amended 11388 

52.232-25  Amended;  interim 11380 

(b)    introductory    text    rein- 
stated  11388 

52.232-26  Amended;  interim 11380 

52.232-27  Amended;  interim 11380 

52.233-1  Amended;  interim 11382 

52.246-21  Amended 11388 

52.247-66  Added 11386 
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63.203  (b)  revised 11934 

53.213  Heading  amended 11388 

53.214  (a)  and  (c)  amended 11388 

63.222  (e)  amended 11388 

53.301-254  Form  revised 11388 

63.301-255  Form  revised 11388 

53.302-333  Form  revised 11388 

Chapter  2— Department  of 
Defer^se  (Parts  200-299) 

202.101  Amended;  interim 27668 

204.201  Introductory  text  re- 
moved; (1)  and  (2)  added;  In- 
terim  27668 

204.670-6  (b)(2)  amended;  Interim 

27668 

204.7003  (a)(lXi)(J)  amended;  in- 
terim  27668 

206.302-5  (b)  revised;  interim 36089 

207.105  Regulation  at  58  FR  32061 

confirmed 27667 

209.106-2    Regulation    at   58    FR 

28464  confirmed 27667 

209.202  (a)(1)  amended:  interim 
27668 

209.402  Added;  interim 27668 

209.403  Amended;  Interim 27668 

209.406-2    Regulation    at    58    FR 

28464  confirmed 27667 

209.406-4    Regulation    at    58    FR 

28464  confirmed 27667 

Removed;  interim 27669 

210.001  Amended;  Interim 27669 

210.002-71   Regulation   at   58   FR 

32062  confirmed 27667 

210.011-70  (d)  removed;  Interim 

27669 

210.070  Removed;  interim 27669 

214.406-3    (e)(i)    revised;     (e)(ix) 

added;  interim 27669 

215.605  Regulation  at  58  FR  28465 

confirmed 27667 

(a)   removed;   (b)  revised;    in- 
terim  27669 

215.804-3      (b)(3)(B)(2)      revised; 

(b)(3)(B)(J)  added;  Interim 27669 

215.804-6  (b)(2)(A)  amended;  in- 
terim  27669 

215.807  (b)  added;  interim 27669 

215.871-3  (c)  amended;  Interim 27668 

215.971-3  (d)(2)  amended;  interim 

27669 

215.975  (b)  table  amended;  in- 
terim  27669 

217  Technical  correction 26343 

217.500  Added 22760 


217.502  Revised 22760 

217.503  Removed 22760 

219  Technical  correction 16501 

219.000  Introductory  text  revised; 

interim 27670 

219.301  (a)  introductory  text  re- 
vised; Interim 22131 

219.502-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.502-2   Regulation    at   68    FR 

28465  confirmed 27667 

219.502-2-70      (a)(l)(ii)      revised; 

(a)(l)(lii)  added;  interim 24959 

(a)  Introductory   text  and  (c) 

revised;  (d)  added;  interim 27670 

219.504  (b)  introductory  text  re- 
vised; interim 12192 

219.602-1    Regulation    at    58    FR 

28465  confirmed .,. 27667 

219.705-2    Regulation    at '  58    FR 

28465  confirmed 27667 

Revised;  interim 27670 

219.808-1  (b)(iv)  added;  interim 27670 

219.1005  (a)  revised;  interim 27670 

219.1006  Regulation    at    68    FR 

28466  confirmed 27667 

219.7100—219.7105  (Subpart  219.71) 

Revised;  interim 27670 

222.71  Heading  revised;  interim 

36089 

222.101-3  (3)  amended;  interim 27671 

223.370-4    (b)(l)(ii)    Introductory 

text  amended 27671 

223.7100—223.7103  (Subpart  223.71) 
Regulation   at   58   FR   28466 

confirmed 27668 

225  Technical  correction 26343 

225.000-70  (m)  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.000-71  (a)(2)  and  (c)(1)  revised; 

Interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5336 

225.105  (3)  and  (5)(liKA)  revised; 

Interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.109  (a)  revised;  Interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.302  (b)(1)  amended 27671 

225.401  Revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 
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TITLE  48  Chapter  2-Con. 

225.402  (c)(i)  and  (ii)  introductory 

text  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Corrected 39974 

225.403  (m)(4)  added 23169 

225.403-70  Amended;  Introductory 

text  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 

225.407   Redesignated  as  225.408; 

interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.406  Redesignated  from 
225.407;  {a)(l)  and  (2)(A) 
amended;  (a)(3)  and  (4) 
added;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.602  (3Xii)  revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.603  (l)(li)(C)           added; 
(1)(111)(C)(J)  revised;  interim 
1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.605-70  (c)  redesignated  as  (d); 

new  (c)  added;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.702  Revised 27671 

225.703  Removed 27671 

225.704  Removed 27671 

225.704-70  Removed 27671 

225.7002  Revised 27671 

225.7002-1(0  added 27671 

225.7002-2  (a),  (d)  and  (1)  revised; 

interim 27671 

225.7002-4  Introductory  text  and 

(d)  added;  interim 27671 

225.7003  Removed;  interim 27671 

225.7003-1  Removed;  interim 27671 

225.7003-2  Removed;  interim 27671 

225.7004  (a)  amended;  interim 27671 

225.7007  (a)  amended;  interim 27672 

225.7010  Introductory  text 
amended;  interim 27672 

225.7011  Revised;  interim 27672 

225.7011-1  Amended;  interim 27672 

225.7011-2  (a)  and  (c)  amended; 

interim 27672 

225.7011-4   (b)  introductory  text 

amended;  interim 27672 


225.7011-5  Amended;  interim 27672 

225.7014  Removed 10679 

Removed;  interim 27672 

225.7014-1  Removed 10579 

Removed;  Interim 27672 

225.7014-2  Removed 10579 

Removed;  interim 27672 

225.7014-3  Removed 10579 

Removed;  interim 27672 

225.7016-1       Introductory       text 

amended;  interim 27672 

225.7018  Regulation  at  58  FR 
28468  confirmed 27668 

225.7018-1  Revised;  interim 27672 

225.7018-3  Revised;  interim 27672 

225.7019  Regulation    at    58    FR 

28468  confirmed 27667 

225.7020  Added;  Interim 27672 

225.7020-1  Added;  interim 27672 

225.7020-2  Added;  interim 27672 

225.7021  Added;  interim 11729 

225.7021-1  Corrected 38931 

225.7022  Added;  interim 19146 

226.7000  Revised;  interim 27672 

226.7005  (a)(1)  revised;  interim 22131 

226.7100—226.7103  (Subpart  226.71) 

Added;  interim 12192 

226.7100  Corrected 15501 

226.7103  (c)(2)  corrected 15501 

226.7200  (Subpart  226.72)  Added; 

interim 36089 

231  Authority  citation  revised 26144 

231.100-70  Revised;  interim 27672 

231.205-18  (c)(2)  introductory  text 

amended;  interim 27672 

231.205-22   Regulation   at   58   FR 

28469  confirmed 27667 

231.303  (Subpart  231.3)  Added;  in- 
terim  26144 

231.7000—231.7002-6  (Subpart 
231.70)  Regulation  at  58  FR 
28469  confirmed 27668 

231.7000  Revised;  interim 27672 

231.7001  Amended;  interim 27672 

231.7002-1  (a)(l)(i)  and  (b)  revised; 

Interim 27673 

231.7002-2  (c)  redesignated  as  (b); 
new  (b)  introductory  text 
amended;  interim 27673 

231.7002-3  (b)(1)  amended;  in- 
terim  27673 

231.7002-4  (b)  amended;  interim 

27673 

231.7002-5  (c)(1)  amended;  interim 

27673 

232.501-1  (a)(i)  revised;  interim 62046 
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232.502-1-71   Table   32-1   revised; 

interim 62046 

Table  corrected 64353 

233.104  (Subpart  233.1)  Removed; 
interim 27673 

233.7000  Regulation    at    58    FR 

28470  confirmed 27668 

(a)  revised;  interim 27673 

235.006  (bXiKC)(/)  introductory 
text,  (ii)  and  (ill)  revised;  in- 
terim   27673 

235.015  Revised;  interim 27673 

235.015-71  (i)(3)  revised;  interim 

27673 

236.602-1  (a)(l)(6)(C)  added;  in- 
terim  27673 

237.171  Regulation  at  58  FR  28471 

confirmed 27667 

237.171-1    Regulation    at    58    FR 

28471  confirmed 27667 

237.171-2    Regulation    at    58    FR 

28471  confirmed 27667 

237.7400—237.7402  (Subpart  237.74) 

Added;  interim 36089 

'242.205  (1)  revised;  interim 27673 

242.1203  (b)(1)  amended;  interim 

27674 

243.205-70  Revised;  interim 27674 

245.310  (c)(ii)(A)  amended;  in- 
terim  27674 

245.505-14  Revised;  interim 27674 

245.607-2  Revised;  interim 27674 

247.105  (a)(iii)(A)         revised; 
(a)(iii)(D)  amended;  interim 
27674 

247.571  (c)  redesignated  as  (e); 
new  (c)  and  (d)  added;  in- 
terim  10580 

247.573  (d)  added;  interim 10580 

248.270  Amended;  interim 27674 

249.105-1       Introductory       text 

amended;  interim 27674 

249.7001  (b)(1),  (4)  and  (12)  re- 
vised; interim 27674 

249.7003  Revised;  interim 27674 

250.201  (b)  amended;  interim 27675 

250.303  (5)  and  (13)  amended;  in- 
terim  27675 

251.106  Removed;  interim 27675 

252  Technical  correction 26343 

252.203-7001  (h)  amended;  interim 

27675 

252.210-7005  Removed;  interim 27675 

252.217-7026  Amended;  interim 27675 

252.219-7000  Amended;  interim 22131 

252.219-7001  Amended;  interim 24959 


252.219-7002  Amended;  interim 24959 

252.219-7003  Amended;  interim 22131. 

27675 

252.219-7006  Amended;  Interim 22131. 

24959 

252.219-7008  Removed;  interim 27675 

252.219-7009  Regulation  at  58  FR 

28472  confirmed 27667 

252.223-7002  Amended;  (a)(2)(iv) 
and  (V)  redesignated  as 
(aX2Kv)  and  (vi);  new 
(aK2Xiv)  added;  (bXl)  re- 
vised; interim 27675 

252.223-7006  Regulation  at  58  FR 

28472  confirmed 27668 

Introductory  text  amended;  in- 
terim  27675 

252.225-7001  Amended;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

252.225-7006    Amended;     heading 

revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

252.225-7007     Amended;     heading 

revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

(c)  and  (d)  corrected 8041 

252.225-7010  Introductory  text  re- 
vised; interim 1291 

RegiQation  at  59  FR  1291  com- 
ment period  extended 5336 

252.225-7011  Removed;  interim 27676 

252.225-7012  Amended;  interim 27675 

252.225-7015     Introductory     text 

amended;  interim 27675 

252.225-7016  Regulation  at  58  FR 

28473  confirmed 27667 

252.225-7018  Amended;  Interim 27675 

252.225-7023  Removed 10579 

Removed;  interim 27675 

252.225-7025  (f)  amended;  interim 

27676 

252.225-7031     Introductory     text 

amended;  interim 27675 

252.226-7033  Regulation  at  58  FR 

28474  confirmed 27668 

252.225-7034  Added;  interim 27676 

252.225-7035  Added;  interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5336 

252.225-7036  Added;  Interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.225-7037  Added;  Interim 1292 


Note:  BokMoc*  pag»  numbws  Indteol*  1993  ctang**- 


126  L5A-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OaOBER  1.  1993  THROUGH  AUGUST  31.  1994 


TITLE  48  Chapter  2-Con. 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

(f)(2)(lv)  corrected 8041 

252.225-7038  Added;  Interim 11729 

Corrected 38931 

252.225-7039  Added;  Interim 19146 

Technical  correction 26343 

252.226-7000  Amended;  interim 22131 

252.226-7001  Amended;  interim 22131 

252.227-7013  Amended;  Interim 27676 

252.231-7001  Regulation  at  58  FR 

28474  conHrmed 27668 

Amended;  interim 27676 

252.232-7004  Amended;  interim 62046 

252.233-7000  Regrulation  at  58  FR 

28475  confirmed 27668 

Amended;  interim 27676 

252.234-7000  Amended;  interim 27676 

252.234-7001  Amended;  interim 27677 

252.237-7020  Regulation  at  58  FR 

28475  confirmed 27667 

252.237-7021  Regulation  at  58  FR 

28475  confirmed 27667 

252.237-7022  Added;  interim 36090 

252.243-7000  Revised;  interim 27677 

252.245-7001  Added;  interim.. 27677 

252.247-7025  Added;  interim 10580 

252.248-7000  Revised;  interim 27677 

252.249-7002  Revised;  interim 27677 

253.204-70  (b)(12){iii)(B)  amended; 

interim 27677 

253.215-70  Note  amended;  interim 

27677,27678 

Chapter  2  Appendix  F  amended; 

interim 27670 

Appendixes  B  and  F  amended; 

Appendix  G  revised;  interim 

27678 

Appendix  H  added;  interim 27700 

Appendix  I  added;  interim 27701 

Chapter  5— General  Services 
Administration  (Parts  500-599) 

501.105  Amended S2443 

501. 60a-3  Revised 56284 

501.603-4  Revised 5S2M 

501.60a-70  (c)  and  (f)  introductory 
text  amended;  (d)(1).  (2).  (4), 
(h)(l)(i),  (4),  (i)(l).  (2)  and  (3) 

revised 58284 

(h)(l)(v)  revised 64694 

501.670  Removed 52443 

501.670-1  Removed 52443 

501.670-2  Removed „ 52443 

501.670-3  Removed 52443 

501.670-4  Removed 52443 


501.670-5  Removed 52443 

501.670-6  Removed 52443 

501.704-70  (b)(2)  removed 52443 

503.104-8  Revised 52443 

507.305  Removed 52443 

508.307-1  Revised 52443 

508.705-72  Removed 52443 

509.106-1  Removed 52443 

509.106-2  Revised 64694 

509.405  Removed 52443 

511.001  Removed 52443 

514.201-72  Removed 52443 

514.208  Removed 52443 

514.402-1  (i)  revised 52443 

514.404-1  (b)  revised 52443 

514.407-2  Removed 52443 

515.170  Removed 52443 

515.402  Revised 52443 

515.403  Removed 52443 

515.405-1  Revised 52443 

515.414-70  (a)  revised 52443 

515.506-1  Removed 52443 

516.505  Revised 32384 

519.701  Removed 38933 

519.702  Removed 38933 

519.704  Removed 38933 

519.706-2  Revised 38933 

519.705-4  Removed 38933 

519.705-5  (d)  revised 52444 

Removed 38933 

519.705-6  (a)  revised;  (c)  removed 

52444 

Removed 38933 

519.706  Removed 38933 

519.706-70  Removed 38933 

519.708  Revised 38933 

519.770  Removed 38934 

519.770-1  (b)(2)(i)  revised 52444 

Removed 38934 

519.770-3  (a)  revised 52444 

Removed 38934 

519.803-70  Revised 38934 

522.407  Removed 52444 

525.203      Revised;      eff.      1-1-94 

through  12-31-94 69243 

Corrected 5484 

525.205      Revised;      eff.       1-1-94 

through  12-31-94 69244 

525.402   (a)   amended;   eff.    1-1-94 

through  12-31-94 69244 

525.1003—525.1004  (Subpart  526.10) 

Removed 52444 

528.10^-3  Removed 52444 

528.106-70  Removed 52444 

528.202  Revised 52444 

529.401-70  Revised 52444 
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529.401-71  Removed 52444 

532.803  Removed 52444 

533.105  (a)(l)(iii),  (2)  and  (4)  re- 
vised  22520 

(a)(4)  corrected 29480 

533.7103-1  (b)(1)  and  (4)  revised 22520 

Correctly  designated 29480 

536.201  Revised 52445 

536.203  Revised 52445 

536.206  Removed 52445 

536.303  Removed 52445 

536.303-70  Revised 52445 

536.303-71  (g)  removed 52445 

536.303-72  (c)  removed;  (d)  redes- 
ignated as  (c) 52445 

538.203-71  (c)  added 54524 

(d)  added;  interim 3657 

542.302  (c)  removed;  (d)  redesig- 
nated as  (c) 52445 

543.202  Revised 52445 

552  Technical  correction 5484 

552.207-70  Removed 52445 

552.216-73  Revised 32384 

552.216-74  Added 32386 

552.219-9  Added 38934 

552.219-16  Added 38935 

Corrected 45063 

552.219-72  Revised 38936 

552.21&-73  Revised 38936 

552.219-74  Added 38936 

552.222-82  Removed 52445 

552.225-8      Revised;      eff.      1-1-94 

through  12-31-94 69244 

552.22&-9     Revised:     eff.      1-1-94 

through  12-31-94 69244 

562.225-75     Revised;     eff.     1-1-94 

through  12-31-94 69245 

552.228-70  Introductory  text  re- 
vised  52446 

552.238-74  Added 54524 

552.238-75  Added 3657 

552.246-70  Amended 64694 

Amended 15134 

570.203  (a)(8)(vi)  revised 38937 

570.208-1  (c)  removed 52446 

Chapter  7— Agency  for  Inter- 
national Development  (Parts 
7M-799) 

701.105  Revised;  0MB  number 33445 

701.376-4  Amended 33446 

701.470  (a)(2)  amended 33446 

701.601  (b)(4)  amended 33445 

702.170-13  (a)  and  (b)  revised 33446 

703.403  Amended 33446 

706.501  Revised 33446 


710.070  (b)  amended 33446 

715.504  (a)  revised 33446 

725.706  Revised 33446 

728.105-1  (b)  amended 33446 

728.307-70  Added 33446 

737.270  Amended 33446 

749.111-71  (b)  amended 33446 

750.7109-1  Amended 33446 

750.7110-1  Amended 33446 

750.7110-2  Amended 33446 

750.7110-3  Amended 33446 

752.225-9  Amended 33447 

752.228-70  Added .33447 

752.232-70       Introductory       text 

amended 33447 

752.7004  Amended 33447 

752.7017  Revised 33447 

752.7026  Amended ; 33447 

752.7029  Amended 58596 

752.7033  Amended:  (bXD  revised 

58596 

753.1  Amended 33447 

Chapter  7  Appendix  D  revised 58596 

Appendix  J  revised.. 58611 

Appendix  H  amended 33447 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800-899) 

836.513  Corrected 58730 

852  Technical  correction 58730 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

901.103-70  (a)  amended 9103 

901.104-1  (a)(2)  amended 9103 

901.107  Added 9103 

901.201-1  (b)  and  (d)  amended 9103 

901.301     (b)     introductory     text 

amended 9103 

901.670  (b)  amended 9103 

901.601  Amended 9103 

901.602-3  (b)(3),  (c)(7)(li)  and  (iv) 

amended 9103 

901.603-1  Amended 9108 

901.603-71  (a)  amended '..9103 

901.603-72  (a)  amended 9103 

902.101  Amended 9103,  9104 

903.104-11  Added 11198 

903.203  (a)  amended 9104 

903.303  (a)  amended 9104 

903.603  (a)  amended 9104 

904.401  Amended 9104 

904.403  (a)  and  (c)  amended 9104 

904.404  (d)(3)  amended 24358 

904.601  (c)  amended 9104 
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TITLE  48  Chapter  9-Con. 

904.601-70  (b)   introductory   text 

amended;  (b)(4)  removed 9104 

904.601-71  (a)  and  (b)  amended 9104 

(b)  amended 24358 

904.702  (b)  amended 9104 

904.805  Amended 9104 

904.7000  Amended 9104 

904.7001  Amended 9104 

904.7002  Amended 9104 

904.7003  (c)  amended 9104 

904.7004  Amended 9104 

904.7100—904.7103  (Subpart  904.71) 

Added;  interim .-. 59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

905.403  (a)  amended 9104 

905.403-70       Introductory       text 

amended 9104 

(c)  removed 24358 

905.404-1  Amended 9104 

906.303-1  (a)  amended 9104 

907.102  Amended 9104 

907.401  (f)  amended 9104 

907.402-70  (b)  introductory  text, 

(3).  (c)(l)(iv)  and  (4)  amended 

9104 

908.307  (b)  amended 9104 

908.802  (b)  amended 9104 

908.1170  (a)  and  (b)  amended 9104 

908.7101-2  (c)  amended 9104 

908.7101-3  Amended 9104 

908.7101-4  (b)  amended 9104 

908.7101-5  Amended 9104 

908.7101-6  (a)  amended 9104 

908.7101-7  (b)  amended 9104 

908.7107  (1)  amended 9105 

908.7108  (b)  amended 9105 

908.7112  Amended 9105 

908.7115  (a)  amended 9105 

908.7116  (b)  amended 9105 

908.7121  (b)  amended 9105 

912.300  Amended 9105 

912.302  (e)  amended 9105 

912.304  (c)  amended 9105 

913  Heading  amended 9105 

913.505-1  (b)(2)  amended 9105 

913.505-3  (d)(1)  amended 9105 

914.201-5  (a)(1)  amended 9105 

(b)  removed 24368 

914.406-3  (e)  amended 9105 

914.407-8  Removed 9105 

914.407-70  Removed 9105 

914.408-2  Amended 9105 

915.406-5  (a)(1)  and  (2)(iv)  amend- 
ed  9105 

(d)  removed 24358 


915.502  (a)(iv)  and  (b)  amended 9105 

915.504    (b)(6)(ii).    (iv)    and    (vl) 

amended 9105 

915.506  (b)  amended 9105 

915.506-2  (a)  and  (e)  amended 9105 

915.801  Amended 9105 

915.804-3  (b)(2)(iii),  (c)(8).  (g)  and 

(i)  amended 9105 

915.804-6  (e)  and  (i)  amended 9105 

915.805-5  (c)(1)  amended 9105 

915.807  (d)(5)(h)  amended 9105 

915.903  (0  amended 9105 

915.970-4  (0)  amended 9105 

915.970-8  (b)(1)  and  (h)(1)  amend- 
ed; (b)(2)(iv)(C)  redesignated 

as  (c) 9105 

915.971-4  (h)  amended 9105 

915.1003  (a)  amended 9105 

916.203-4  (d)(2)  amended 9105 

916.207-3  (d)  amended 9105 

916.306  (c)(2)  amended 9105 

916.404-2  (d)  amended 9105 

916.405  (e)  amended 9105 

917.71  Removed 24358 

917.504  (b)(9)(i)  amended 9105 

917.7003  (b)(3)  and  (e)  amended 9105 

917.7006  Amended 9105 

917.7200  (b)  amended 9105 

917.7300  (b)  amended 9105 

917.7301-4  (a)(9)  amended 9105 

917.7303  (b)  amended 9105 

917.7401  Amended 9105 

917.7402  (c)(3)  amended 9105 

917.7403  (b)  amended 9105 

917.7502  (b)  amended 9106 

919.201  (c)  amended 9106 

919.501  (c)  amended 9106 

919.705-2  (a)  amended 24359 

919.705-6  Amended 9106 

919.708  (c)  amended 9106 

920.102  Amended 9106 

920.106  Revised 9106 

922.103-4  (d)(1)  amended 9106 

922.470  (a)  amended 9106 

922.471  (e)  and  (g)(2)(iii)  amended 
9106 

922.473  (a)  and  (b)  amended 9106 

922.608-5  Amended 9106 

922.800  Amended 9106 

922.804-2  (a)(1)  amended 9106 

923  Heading  revised 9106 

923.7001  (a)  amended 9106 

923.7002  (b)  introductory  text  and 

(d)  amended 9106 

924.103  (b)(2)  amended 9106 

924.202  (b)  amended 9106 
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925.108  (b)  amended 9106 

925.204  (d)  designation  removed 
9106 

925.702  (Subpart  925.7)  Added;  in- 
terim  59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

925.901  (Subpart  925.9)  Revised 9106 

928.202-70  Amended 9106 

932.501-2  (a)(3)  amended 9106 

932.803  (d)  amended 9106 

932.970  (a)(1),  (2).  (b)  heading.  (1) 

and  (2)  amended 9106 

932.7003  (a)  amended 9106 

932.7004-2  (d)  amended 9106 

932.7004-3  (b)  amended 9106 

933.103  (a),  (d)(5)  and  (e)  amended 
9106 

933.104  (a)(3).  (4)(iii),  concluding 
text,  (5)(1).  (6).  (b)  and  (c)(2) 
amended 9106 

933.105  (a)(l)(ii).  (g)  and  (h) 
amended 9107 

933.170  (b)  through  (e)  amended 

9107 

935.016-3  Amended 9107 

936.016-4     (bX5).     (c)     and     (d) 

amended 9107 

935.016-6  (b)(l)(il)  amended 9107 

935.016-6  (a)  amended 9107 

935.016-7  (d)(4)  amended 9107 

935.016-8  (a)(5).  (e)(1).  (10)  and  (11) 

amended 9107 

935.016-9        Introductory        text 

amended 9107 

935.070  Amended 9107 

936.70  Removed 24359 

936.73  Removed 24369 

936.202  (a)  amended 9107 

936.601  Amended 9107 

936.602-3  (c)(5)  amended 9107 

936.602-4  (b)  amended 9107 

936.603  Amended 9107 

936.605  (c)(1)  and  (3)  amended 9107 

936.606  (f)  amended 9107 

936.702   (Subpart   936.7)   Heading 

revised 9107 

936.7002-3  (a)  amended 9107 

936.7003-1  Amended 9107 

937.205  (Subpart  937.2)  Heading 
revised;  redesignated  as 
937.207 9107 

937.207  (Subpart  937.2)  Redesig- 
nated from  937.206;  heading 
revised;  (b)  designation  and 
(7)  removed 9107 


942.003  (b)  amended 9107 

942.101  (b)  amended 9107 

942.705-1  (a)(3)  amended -. 9107 

942.706-3  Amended 9107 

942.705-4  Amended 9107 

942.705-5  Amended 9107 

942.708  Undesignated  text  des- 
ignated as  (b) 9107 

942.803  (c)(3)(vii)  amended 9107 

942.1401  Amended 9107 

942.1402  (a)(2)  amended 9107 

942.1403-1  (a)  and  (c)(1)  amended 

9107 

942.1403-2  (a)  amended 9107 

943.170  (g)  introductory  text.  (1) 

and  (3)  amended 9107 

943.301  (c)  amended 243S9 

944.302  (a)  and  (c)  amended 9107 

944.305-1  (a)  amended 9107 

944.307  (b)  amended 9107 

945.102-70  Introductory  text  and 

(c)  amended 9107 

945.104-70  (a)(5).  (6).  (7)  and  (11) 

amended 9108 

945.303-1       Introductory       text 

amended 9108 

945.304  (c)  and  (d)  amended 9108 

945.605-14  Table  amended 9108 

945.670-2  (a),  (b)(1).  (2)  and  (g)  in- 
troductory text  amended 9108 

946.607-2  (b)  amended 9108 

945.608-2  (b)(l)(ii)  amended 9108 

945.608-6  (a)  and  (b)  amended 9108 

949.111  (a)  and  (c)  amended 9108 

949.601  (a)  designation  removed; 

amended 9108 

950.104  Amended 9108 

960.7003  (b)  amended 9108 

960.7006  (a)  amended 9108 

960.7101  (a),  (c)(2).  (d),  (e)  and  (g) 

amended 9108 

951.102-1  (Subpart  952.1)  Heading 

and  (a)  amended 9108 

962.1  Removed 24358 

962.102  (a)  and  (c)(1)  amended 9108 

952.202-1  Amended 9108 

952.204-2  Amended 9108 

952.204-70      Introductory       text 

amended 9108 

952.204-71  Amended 9108 

952.204-72      Introductory      text 

amended 9108 

952.204-73  Amended;  interim 596M 

Regulation  at  68  FR  59684  con- 
firmed  6221 

Amended 9108 
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TITLE  48  Chapter  9-Con. 

952.208-7       Introductory        text 

amended 9108 

952.208-70      Introductory       text 

amended 9108 

952.209-70  Amended 9108 

952.209-71  Amended 9108 

952.212-70      Introductory      text 

amended 9109 

952.212-71      Introductory       text 

amended 9109 

952.212-72  Amended 9109,  24369 

952.212-73       Introductory       text 

amended 9109 

952.21&-22  Amended 9109 

952.215-70  Amended 9109 

Removed 24359 

952.216-15  Amended 9109 

952.223-71  Amended 9109 

952.223-72  Amended 9109 

952.223-75       Introductory       text 

amended 9109 

952.224-70  Amended 9109 

952.227-71  Amended 9109 

952.227-75  Amended 9109 

952.227-76  Amended 9109 

952.227-77  Amended 9109 

952.227-78  Amended 9109 

952.227-79       Introductory       text 

amended 9109 

952.227-80       Introductory       text 

amended 9109 

952.227-82  Amended 9109 

952.23a-2  Amended 9109 

952.235-70  Amended 9109 

952.236-70  Amended 9109 

952.236-71  Amended 9109 

952.236-72       Introductory       text 

amended 9109 

952.249-70  Amended 9109 

952.251-70  Amended 9109 

970.0000  Amended 9109 

970.0001  (b)    introductory    text 
amended 9109 

970.0404-1  Amended 9109 

970.0404-2    (b).    (d)(2)(l)   and    (ii) 

amended 9109 

970.0404-3  (a)  and  (b)  amended 9109 

970.0404-4  (d)  added;  interim 59664 

Regrulation  at  58  FR  59684  con- 
firmed  6221 

(a)(3)  removed 24359 

970.0406  Amended 9109 

970.0803  (b)  amended 9109 

970.0905  Amended 9109 

970.1001  Amended 9109 

970.1509-1  (b)  amended 9109 


970.1509-2  Heading  amended 9109 

970.1509-4  (b)(6)  amended 9109 

970.1509-6      (b)(l)(iii)      and      (e) 

amended 9109 

970.1509-8  (d)  table,  (e)  and  (g) 

amended 9109 

970.2201  (a)  and  (b)(3)  amended 9109 

970.2271  (b)(1),  (2)  and  (3)  amend- 
ed  9110 

970.2272  (b)(2)  amended 9110 

(a)  amended 24359 

970.2273  (a)(7),  (8),  (b)  introduc- 
tory text.  (3).   (cXDdv),  (2) 

and  (d)  amended 9110 

970.2303-2  (e)  added 5531 

(d)  amended 9110 

970.2901  (b)  amended 9110 

970.2902  Introductory  text 
amended 9110 

970.3001-2  Amended 9110 

970.3101-1  (c)  amended 9110 

970.3101-2  (b)(1)  amended 9110 

970.3102-1  (b)  and  (c)  amended 9110 

970.3102-2  (h)(2)(ii),  (l)(2)(iv), 
(6)(iv),  (7)  heading,  (i)(A)  and 

(ii)  amended 9110 

970.3102-5  (a)  amended 9110 

970.3102-9  Amended 9110 

970.3102-17  (a)(1)  and  (b)  intro- 
ductory text  heading  amend- 
ed  9110 

970.3102-18  Amended 9110 

970.3102-19  (d)  introductory  text. 
(5)  concluding  text,  (e)(1)  and 

(2)(iii)  amended 9110 

970.3102-20  Revised 61628 

(d)  amended 9110 

970.3102-21  (b)(3)  introductory 
text    and    concluding     text 

amended 9110 

970.3102-22  Amended 9110 

970.3103  (c)  added 6162S 

970.3201  Amended 9110 

970.3271  Amended 9110 

970.5101  (c)  amended 9110 

970.5203-1  Amended 9110 

970.5203-2  Amended 9110 

970.5203-3  Amended 9110 

970.5204-1  Amended 9110 

970.5204-2       Introductory       text 

added 9110 

970.5204-^  Amended 9110 

970.5204-5  Revised 9110 

970.5204-6  Amended 9110 

970.5204-«  Amended 9110 
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970.5204-9  Amended;  introductory 

text  added 9110 

970.5204-11      Introductory      text 

added 9110 

970.5204-12      Introductory      text 

added 9110 

Amended 24369 

970.5204-13  (e)(33)  revised 61628 

Amended;    introductory     text 
added 9110 

970.5204-14  (e)(31)  revised 61628 

Amended;     introductory    text 
added 9110 

970.5204-16    Amended;    introduc- 
tory text  added 9111 

970.6204-16      Introductory      text 

added 9111 

970.6204-17    Amended;    introduc- 
tory text  added 9111 

970.5204-18    Amended;    introduc- 
tory text  added 9111 

970.5204-19      Introductory      text 

added 9111 

970.5204-21    Amended;    introduc- 
tory text  added 9111 

970.5204-22      Introductory      text 

added 9111 

970.5204-23      Introductory      text 

added 9111 

970.5204-24    Amended;    introduc- 
tory text  added 9111 

970.6204-25      Introductory      text 

added 9111 

970.5204-26      Introductory      text 

amended 9111 

970.5204-28      Introductory      text 

added 9111 

970.6204-29      Introductory      text 

added 9111 

970.5204-30  Revised 9111 

970.5204-31    Amended;    introduc- 
tory text  added 9111 

970.5204-32  Amended 9111 

970.6204-33  (a)  and  (b)  amended 

9111 

970.6204-34  Amended 9111 

Removed 24359 

970.5204-35  Heading  amended;  in- 
troductory text  added 9111 

Amended 24359 

970.5204-36  Heading  amended;  in- 
troductory text  added 9111 

970.5204-37  Amended 9111 

970.5204-38  Amended 9111 

970.5204-41  Amended 9111 


970.5204-42      Introductory      text 

added 9111 

970.5204-43    Amended;    introduc- 
tory text  added 9112 

970.5204-46    Amended;    introduc- 
tory text  revised;  amended 

9112 

970.5204-60  Amended 9112 

970.5204-52  Amended 9112 

970.5204-54    Amended;    Introduc- 
tory text  added 9112 

970.6204-56    Amended;    introduc- 
tory text  added 9112 

970.5204-56    Amended;    introduc- 
tory text  added 9112 

970.5204-57  Amended 9112 

970.5204-58      Introductory      text 

amended 9112 

970.5204-60  Amended 9112 

970.5204-61  Added 61628 

Amended;     introductory    text 

added 9112 

970.5204-62  Added 5531 

970.7102  Amended 9112 

970.7104-7  Table  amended 9112 

970.7104-9  (b)  amended 9112 

970.7104-12  (a)  amended 9112 

970.7104-19  (b)  amended 9112 

970.7104-22  (a)  amended 9112 

970.7104-24  Amended 9112 

970.7104-25  Amended 9112 

970.7104-27  (a)(2)  amended 9112 

970.7104-28  (c)  and  (d)  amended 

9112 

970  7107  (e),  (f)  and  (g)  amended 

970.7108  (a),  (c)  and  (h)  amended 


.9112 


.9112 

971.101  Amended 9113 

971.102  Amended 9113 

971.103  (a)  introductory  text  and 

(b)  amended 9113 

971.202  Amended 9113 

Chapter  12— Department  of 
Trarwportatlon  (Parts  1200-1299) 

Chapter  12  Revised 40270 

Ctiapter  15- Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1501.301  Amended 18976 

1601.370  Revised  (0MB  numbers) 

18619 
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TITLE  48  Chapter  15-Con. 

Heading  revised;  table  amend- 
ed (0MB  numbers) 32134 

1501.602-3  (c)(2)  and  (3)  amended 

18976 

1502.1  Revised 18977 

1503.301  Amended 18976 

1503.408-1  Amended 18976 

1503.409  Amended 18976 

1503.502  Amended 18976 

1506.202  Amended 18976 

1509.170-1  (b)(1).  (2),  (3),  (d),  (e) 

and  (f)  amended 18976 

1509.505-70     Redesignated     from 

1509.506 18619 

1509.506  Redesignated  as  1509.505- 
70;  new  1509.506  redesignated 
from  1509.507  and  (b)  amend- 
ed  18619 

(b)  amended 18976 

1509.507  Redesignated  as  1509.506 
18619 

1509.507-1  Redesignated  from 
1509.508;  heading  revised, 
(a)(1)  and  (b)  amended;  (c)  re- 
moved  18619 

1509.507-2  Added 18619 

1509.508  Redesignated  as  1509.507- 
1;  new  1509.508  redesignated 
from  1509.509 18619 

1509.509  Redesignated  as  1509.508 
18619 

1510.007  Amended 18976 

1510.011-80  Added 18619 

1512.104  (b)  amended 18619 

1514.201-7  Amended 18976 

1514.404-1  Amended 18976 

1515.604  (a)  amended 18976 

1515.608  (e)  amended 18976 

1515.609  (b)  amended 18976 

1515.610-70  (b)  amended 18976 

1515.612  (a)(1)  introductory  text. 

(i),  (ii)  and  (2)  introductory 

text  amended 18976 

1515.804-3  Amended 18976 

1515.902  (c)  amended 18976 

1515.1003  Amended 18976 

1516.404-276  (a)  introductory  text 

amended 18976 

1516.404-277     Introductory     text 

amended 18976 

1516.603-3  Amended 18976 

1517.202  (a)  amended 18976 

1522.608-4  Amended 18976 

1522.803  Amended 18976 

1522.1306  Amended 18976 

1522.1403  Amended 18976 


1527.409  Added 18620 

1530.304  Amended 18976 

1531.101  Amended 18976 

1532.102  Amended 18977 

1533.209  Amended 18977 

1533.212  (a)(3)  and  (b)(4)  amended 

18977 

1536.201  (d)  and  (e)  amended 18977 

1536.209  (c)  amended 18977 

1536.602-2  Revised 18977 

1536.602-4  Amended 18977 

1542.705-1  (a)  and  (b)(l)(i)  amend- 
ed  18977 

1542.708  (c)  amended 18977 

1542.1202  (a)  and  (b)  amended 18977 

1542.1203  (c)  amended 18977 

1545.403  amended 18977 

1552.209-70      Introductory      text 

amended 18620 

1552.209-71  Amended 18620 

1552.209-72      Introductory      text 

amended 18620 

1552.209-73  Added 18620 

1552.209-74  Added 18620 

1552.210-80  Added 18623 

1552.212-71  Amended 18624 

1552.227-76  Added 18624 

1552.242-70  (a)  amended 18977 

Chapter  16— Office  of  Personnel 
Monogement  Federal  Employ- 
ees Health  Benefits  Acquisition 
Regulation  (Parts  1600-1699) 

1601  Technical  correction 28487 

1601.102  Existing  text  designated 

as  (a);  (b)  added 14764 

1602  Technical  correction 28487 

1602.170-11  Revised 14764 

1609  Technical  correction 28487 

1609.470—1609.471  (Subpart  1609.4) 

Added 14764 

1609.701  Redesignated  as  1609.7001 

14764 

1609.7001       Redesignated      from 

1609.701 14764 

(a)(7).  (b)(7)  and  (8)  added 14765 

1615  Technical  correction 28487 

1615.802  (a)  and  (c)  redesignated 
as  (a)(1)  and  (2);  new  (a)(1) 
and     (b)(3)     revised;     (b)(4) 

added 14765 

1615.804-70  Revised 14765 

1632  Technical  correction 28487 

1632.617  Revised 14765 

163^-1649  (Subchapter  G)  Head- 
ing added 14765 
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1642  Added 14765 

Technical  correction 28487 

1646  Technical  correction 28487 

1646.270  (Subpart  1646.2)  Added 14767 

1646.301  (Subpart  1646.3)  Heading 

added 14767 

1652  Technical  correction 28487 

1652.000  Amended ;.. 14767 

1652.370  Table  amended 14767 

Chapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.105  (a)  table  amended  (0MB 

numbers) 12193 

1801.370  (a)(l)(i).  (ii).  (iii).  (2)(i). 

(iv).  (5)  and  (b)  revised 12193 

(a)(l)(i)  table,  (ii)  table  and  (b) 

table  amended 21667 

1801.601—1801.670  (Subpart  1801.6) 

Heading  revised 29961 

1801.602-3  (b)(1)  designation  and 
(2)  removed;  (b)(i)  through 
(iv)    redesignated    as    (b)(1) 

through  (4) 12194 

1801.670  (b)  amended 21667 

1802.101  Amended 29961 

1804.402  Amended 12194 

1804.404-70  Amended 12194 

1804.601—1804.677-6  (Subpart 

1804.6)  Table  1804-1  added 12196 

1804.671-3  Amended 12194 

1804.671^  Introductory  text,  (k), 
(n)  table,  (r).  (s)  and  (u)  table 
amended;  (v)  through  (y)  and 
(z)  through  (ttt)  redesig- 
nated as  (w)  through  (z)  and 
(bb)  through  (vvv);  new  (vv) 
revised;  new  (oo)(7)  redesig- 
nated as  (oo)(8);  (v).  (aa)  and 
new  (oo)(7)  added 12194 

1804.675  Removed;  interim 23801 

1804.675-1  Removed;  interim 23801 

1804.676  Table  1804-1  removed 12195 

1804.677  Removed 10079 

1804.677-1  Removed 10079 

1804.677-2  Removed 10079 

1804.677-3  Removed 10079 

1804.677-4  Removed 10079 

1804.677-5  Removed 10079 

1804.677-€  Removed 10079 

1804.7102^  (a)  table  amended 29961 

1804.7103-2  Table  amended 29961 

1805.202  Existing  text  designated 

as  (a);  (b)  added;  interim 69246 

1805.207  (c)  added 59188 


(a)  amended .". 29961 

1805.303-71  (b)  introductory  text 

revised;  (b)(1)  amended 29961 

1807.002-71  Added 29963 

1807.103  (a)(1)  and  (b)  revised;  in- 
terim  61629 

1807.170-1  (a)  revised;  interim 58792 

(b)(ll)    amended;    (d)(l)(i)    re- 
vised; interim 61630 

(d)(4)  added;  interim 11200 

(b)(l)(iv)     and     (v)     revised; 

(b)(l)(vi)  added 29963 

1807.170-2  Revised 29963 

1807.170-4  Added;  interim 61630 

1807.7102  (a)  amended;  interim 61630 

(b)  revised 29961 

1807.710^-1  (b)  amended;  interim 

61630 

1807.7103-2  (a)  amended;  interim 

61630 

1807.7105  Removed;  new  1807.7105 
redesignated    from    1807.7106 

and  revised;  interim 61630 

1807.7106  Redesignated  as 
1807.7105;  new  1807.7106  redes- 
ignated from  1807.7107;  in- 
terim  61630 

1807.7107  Redesignated  as 
1807.7106;  interim 61630 

1808.802  Amended 12197 

1808.1100  Revised 12197 

1809.200  Revised 12197 

1809.500—1809.507-2  (Subpart 

1809.5)  Heading  revised 29961 

1810.002  Amended ...12197 

1814.201-70  Added 21667 

1814.406-3  (a)  revised 12197 

1814.406-4  (a)  designation  and  (b) 

removed 12197 

1814.40&-5  (b)(1)  revised 12197 

1815.406  (c)  and  (d)  added;  in- 
terim  61630 

(c)  amended 11199 

1815.406-71  Added 21667 

1815.407-70  (j)  and  (k)  added;  in- 
terim   61631 

1815.570  Revised 12197 

1815.610  Revised 10081 

1815.611  Added 54299 

1815.613-70  Revised 10081 

(c)  amended 21667 

1815.613-71  (b)(5)(i)  revised;  (b)(6) 
removed;  (b)(7)  and  (8)  redes- 
ignated as  (b)(6)  and  (7) 54299 

(b)(4)  revised;  interim 61631 

(a)  revised 10081 
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TITLE  48  Chapter  18-Con. 

(b)(4)(i)  and  (ii)  amended 11199 

1815.613-72  Heading  revised;  text 
redesignated     as     (a);      (b) 

added;  interim 61631 

1815.804-3   (e)(3)   amended;   (e)(4) 

removed 29961 

1815.807-70  (d)(1)  revised 12197 

1815.807-71  Amended ....29961 

1815.970-3  (b)  amended 29961 

1816.307-70  (h)  added;  Interim 22521 

1816.404  Revised 52446 

1816.405  Revised 52449 

1816.603-3  (a)(1)  designation.  (2). 

and  (3)  removed;  (a)  amend- 
ed; (a)(l)(l)  through  (xi)  re- 
designated as  (a)(1)  through 

(11) 12197 

1817.504  (a)  amended 12197 

1819.505-70  Added;  interim 38131 

1822.103-4  Amended 29962 

1822.870  (a)  amended 29962 

1823.7002  (c)  revised 29962 

1824.102  Revised 12197 

1824.202  (a)  revised 12197 

1825.71  Removed 29962 

1825.604  (e)  amended 12197 

1825.7003  Amended 29962 

1825.7004  Amended 29962 

1828.371  Revised;  Interim 54060 

1828.373  Removed;  interim 54051 

1831.205-18  Added;  Interim 22521 

1831.205-670  Added 12198 

1831.205-671  Added 12198 

1832.402-1  Amended 12198 

1832.702-70  (d)  amended 12198 

1832.705-2  Removed 12198 

1832.705-270  (b)  amended 12198 

1833.211    Regulation    at    58    FR 

44462  confirmed 53135 

1833.211-70  Regulation  at  58  FR 

44462  confirmed 53138 

1834  Revised;  interim 55792 

1834.000  Amended 10080 

1834.001  (b)  amended 10080 

1834.005-1  (b)(3)  corrected 68687 

(a)  revised 10080 

1835.003  (c)  revised 12198 

1837.200  Revised 12198 

1839.7003-4  (a)(6)  added 59189 

1839.7003-5  (a)(2)  revised 29962 

1839.7008  Added 59189 

1842.173  Amended 12198 

1842.202-72  Amended 12198 

1842.270  Revised 21667 

1842.801  Revised 38131 


1842.7201—1842.7201  (Subpart 

1842.72)  Added;  Interim 23801 

1843.101—1843.105  (Subpart  1843.1) 

Added;  interim 23803 

Redesignated  as 
1843.7001—1843.7005  Subpart 
1843.70);  interim 29964 

1843.101  Redesignated  as 
1843.7001;  interim 29964 

1843.102  Redesignated  as 
1843.7002;  interim 29964 

1843.103  Redesignated  as 
1843.7003;  interim 29964 

1843.104  Redesignated  as 
1843.7004;  Interim 29964 

1843.105  Redesignated  from 
1843.7005;  Interim 29964 

1843.7001-1843.7005  (Subpart 
1843.70)  Redesignated  from 
1843.101—1843.105  (Subpart 
1843.1);  heading  revised;  in- 
terim  29964 

1843.7001  Redesignated  fi-om 
1843.101;  Interim 29964 

1843.7002  Redesignated  from 
1843.102;  Interim 29964 

1843.7003  Redesignated  from 
1843.103;  Interim 29964 

1843.7004  Redesignated  trom 
1843.104;  interim 29964 

1843.7005  Redesignated  ftom 
1843.105;  Interim 29964 

1845.302-1  (c)  added;  Interim 13250 

Regulation  at  59  FR  13250  eff. 

date  corrected  to  3-21-94 27312 

1845.302-70  Revised 12198 

1845.7101-3  (b)  revised;  interim 38937 

1846.270  (a)  amended 12198 

1847.200-70  Revised 12199 

1852.103  (a)(1)  amended 29962 

1852.204-71  Removed;  interim 23802 

1852.204-72  Removed;  interim 23802 

1852.209-71  Introductory  text  re- 
vised  29962 

1852.215-70  Amended;  interim 61631 

1852.215-81  Added;  interim 61631 

Amended 11199 

1852.215-82  Added;  interim 61632 

1852.215-83  Added;  Interim 61632 

1852.216-76  Revised 52449 

1852.216-77  Added 52449 

(d)  added 21668 

1852.21&-«3  Amended 52450 

1852.216-84  Amended 52450 

1852.216-85  Revised 52450 

1852.216-88  Added 52450 


1852.216-89  Added;  interim 22521 

Introductory  text  revised;  In- 
terim  29964 

1852.225-74  Removed 29962 

1852.225-75  Removed 29962 

1852.228-72  Revised;  interim 54051 

1852.228-76  Revised;  interim 54052 

1852.228-78  Added;  interim 54051 

1852.231-71  Added 12199 

1852.234-70  Added;  Interim 58794 

Amended 10080 

1852.234-71  Added;  Interim 58794 

Amended 10080 

1852.237-71  Amended 12199 

1852.239-70  Added 59189 

Corrected 62556 

1852.242-70  Amended 21668 

1852.242-73  Added;  interim 23802 

1852.242-74  Added:  interim 23802 

1852.245-73  Amended;  interim 38937 

1853.204-70  Heading  amended;  (o) 

removed 10079 

1853.242-72  Revised 38132 

1870.103  Appendix  I  amended 12199 

1870.303  Appendix  I  amended 54300 

Appendix  I  amended;  Interim 
61632.  61633.  61634 

Appendix  I  amended 10079,  11200, 

12199 
1870.501—1870.503  (Subpart  1870.5) 

Added;  Interim 58795 

1870.502  Amended 10080 

1870.503  Appendix  I  corrected 68687 

Appendix  I  amended 10081 

1871  Added;  eff.  in  part  to  6-30-97 

54300 

1871.102  (b)  added  (effective  date 

pending) 54301 

Chapter  19— United  States  Infor- 
mation Agency  (Parts 
1900-1999) 

1901.670  Removed 40313 

1901.670-1  Removed 40313 

1901.670-2  Removed 40313 

1901.670-3  Removed 40313 

1901.670-4  Removed 40313 

1901.670-5  Removed 40313 

1903.000  Removed 40313 

1903.101—1903.103-2  (Subpart 

1903.1)  Removed 40313 

1903.203—1903.204  (Subpart  1903.2) 

Removed 40313 

1903.301  (Subpart  1903.3)  Removed 

40313 

1912  Removed 40313 


1913.106-70—1913.107  (Subpart 

1913.1)  Removed 40313 

1913.201—1913.203-1  (Subpart 

1913.2)  Removed 40313 

1913.404—1913.405  (Subpart  1913.4) 

Removed 40313 

1919—1922    (Subchapter    D)    Re- 
moved  40313 

1927—1932    (Subchapter    E)    Re- 
moved  40313 

1952.200  Removed 40313 

1952.210-70  Removed 40313 

1952.212-70  Removed rChy... 40313 

1952.222-70  Removed !?:^..40313 

1952.222-71  Removed 40313 

1952.222-72  Removed 40313 

1952.222-73  Removed 40313 

1952.222-74  Removed 40313 

1952.222-75  Removed 40313 

1952.222-76  Removed 40313 

1952.222-77  Removed 40313 

1952.222-78  Removed 40313 

1952.222-79  Removed 40313 

1952. 222-«0  Removed 40313 

1952.222-81  Removed 40313 

1952.222-82  Removed.... 40313 

1952.222-83  Removed 40313 

1952.227-70  Removed 40313 

1952.227-71  Removed 40313 

1952.227-72  Removed 40313 

1952.227-73  Removed 40313 

1952.227-74  Removed 40313 

1952.227-75  Removed 40313 

1952.232-70  Removed 40313 

1952.232-71  Removed 40313 

1952.232-72  Removed 40313 

1952.232-73  Removed 40313 

1952.232-74  Removed 40313 

1952.242-70  Removed 40313 

CtKapter  28— Department  of 
Justice  (Parts  2800-2899) 

2801.601  Revised 68774 

2801.601-70  Removed 68775 

2801.602-70  Revised 68775 

2801.603  Revised 68776 

2801.603-2  (d)(3)  correctly  revised 

13661 

2802.102  (a)  revised 68778 

2806.304  (a)  amended 68778 

2806.501  (b)  revised 68779 

2806.502  Revised 68779 

2807.102  (b)  revised 68779 

2807.103  (a)  revised 68779 

2807.170-1  (a)  amended 10080 

2807.7001  (b)(1)  amended 68779 


NOTE.  Boldtac*  pog*  numban  btdteol*  1993  chongM. 


Note:  BoMtac*  pog*  numbwi  Indteot*  1993  chongat. 


136  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1993  THROUGH  AUGUST  31.  1994 


TraE48 

Chapter  61— General  Services 
Administration  Board  of  Con- 
tract Appeals  (Parts 
6100-6199) 

6101  Re  vised 49250 

Ctiapter  99— Cost  Accounting 
Standards  Board,  Office  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  and  Budget 
(Parts  9900-9999) 

9903.201-1  (b)  Introductory  text 

and  (15)  revised 5M01 

9903.201-2  (aXl).  (2).  (bXD.  (2)  and 

(d)  revised;  {aX3)  removed 58801 

(aX2)  and  (bXD  corrected 86556 

9903.201-3  Amended 58802 

Corrected 61844.65556 

9903.201^  (cXD  revised 58802 

Corrected 65556 

9903.202-1   (bXD.  (2)  and  (c)  re- 
vised  58802 

9903.301  Amended 58802 


Proposed  Rules: 


, 6t90o 

69588 

.•• 0T9wO 

29696 

, t...t* OtdOo 

14454 

9 63494 

8108,  14455,  39317 

10 29696,39317 

12 69588 

13 59616.  69588 

39317 

14 59618.  69588 

7714 

18 59618.  64824.  69588 

5750,  8108,  13164,  14457,  14458,  16388, 

16389,  39317 

16 69588 

19 16390 

23 39317 

25 16391,39317 

28 16392 

31 5750. 14458. 16393.  39317 

32 23776 

35 13164 

31^       29696 

42  !!!.!!!!!!!"!""!!"!!"!"!!!""575o!  8108, 14459 

44 16393 


45 14460.  14461,  14462,  14464,  39317 

46 5750,  14466 

47  14467 

48 43527 

49 69588 

51  14454 

5750.  13164,  14454,  14455,  14459,  14462, 

14464,  14467,  14468.  16389,  16390, 
16391, 16392,  16393,  23776,  39317, 

44120 

53 69588 

200-299  (Ch.  n) 42569 

204 42566 

207 40005 

209 58J15.  58316.  60244 

35895 

211 31584,  33253,  43806 

215 31189,  42569 

217 58317 

219 15151 

225 17756,  19753 

227 31584,  33253,  43806 

235 58673 

237 40005 

242 58315.  58317.  60244 

244 42569 

245 12223,  26185,  28327 

251 39318 

252 58316,  60244 

....12223,  15151,  28327,  31584,  33253,  35895, 
39318.  40005,  43806 

253 42566 

300-399  (Ch.  3) 3040 

500-599  (Ch.  5) 8589 

5561 


516. 
519. 
538. 
546. 


2345 

8590 

32405 

552 2345,  5561.  6231.  8590.  32405,  38950 

837 54548 

852 54548 

871 6942 

900—999  (Ch.  9) 9682,  38951 

Q04  63553 

912 5751,  9277 

917 63553 

926 35294 

927 14593 

936 63553 

939 63556 

(M*)                                                        63553 
14593 


951. 
952. 


970. 


63553 

.5751.  9277,  14592,  35294 
63553 
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5751,  9277,  14593,  35294 

1200—1299  (Ch.  12) 4622 

1400—1499  (Ch.  14) 9718,  36108 

1807 24104 

1815 9951.  24104 

1819 5974 

1831 33254 

1837 9951,  18518 

1846 7966 

1852 5974,  7966,  9951.  18518,  33254 

1901—1953  (Ch.  19) 16390,  18090 

5419 21954 

5452 21954,  21956 

9903 15695 

9904 58999 

26774 

9990-9999  (Ch.  99) 26772 

TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  Transportation  (Parts  1—99) 

1  Authority  citation  revised 40313 

1.22  Revised 10061 

1.23  Revised  .". 10062 

1.25  (b)  amended 10063 

1.26  (a)  revised 10063 

1.43  (c)  amended 10061,  10063 

1.45  (eX2)  amended 10061 

1.46  (yy)  added 40314 

1.47  (PX2)  amended 10061 

1.48  (cc)  amended 10061 

1.56  Revised 10063 

1.56a  Revised 10063 

1.56b  Added 10064 

1.57  (q)  added 32134 

1.57b  Heading  revised 10064 

1.63    Heading   and    introductory 

text  amended 10064 

1.65  (cXD  amended 10061 

(0)  introductory  text  amended 

10064 

1.66  (X)  removed:  (z)  added 36988 

7.11  Amended 10061 

7.53  (c)  amended 10061 

7.97  (e)  amended 10061 

7  Appendix  D  revised 65824 

8.11  (bXD  amended 10061, 10064 

10  Authority  citation  revised 67697 

10.61  (a)  amended 67697 

10  Appendixes  A  and  D  amended 

67697 

Appendix  A  corrected 13662 

19  Added;  interim 15639 

28.170  (1)  amended , 10061 


37  Nomenclature  change 63101 

37.3  Amended 63101 

37.7  (b)  revised 63101 

37.9  (d)  revised 63102 

37.15  Added 17447 

37.47  (CXD  revised 63102 

37.51  (cXD  revised 63102 

37.87  (d)  redesignated  as  (e);  new 

(d)  added 63102 

37.165  (g)  revised 63103 

37.167  (j)  added 63103 

38  Authority  citotlon  revised 63103 

38.113  Amended 63103 

38.125  (d)(2)  revised 63103 

40  Authority  citation  revised 7354 

40.1—40.19  Designated  as  Subpart 

A  and  revised 7354 

40.3  Amended 43000 

40.21—40.39  Designated  as  Sub- 
part B 7355 

40.23  (a)  revised;  eff.  2-1&-95 43000 

40.25  (O(IO)  revised ;7355 

(c),  (OdOXiiXB).  (C),  (h)  and 
(k)     revised;     (eX2)(l)     and 

(f)(13)  amended 43000 

40.29  (b)(2)  revised;  (b)(3)  added 

7356 

(bXD  redesignated  as  (b)(lXl); 
(bXlXil)  and  (n)(6)  added;  (e) 
table,  (f)  table  and  (g)(6)  re- 
vised  43001 

40.33  (e),  (f)  and  (g)  revised;  (h) 
redesignated  as  (1);  new  (h) 

added 7366 

40.51—40.83  (Subpart  C)  Added 7357 

40.59  (b)  revised;  (c)  amended 43001 

40.63  (dXl),  (2),  (3),  (eX2),  (3)  and 
(4)  redesignated  as  (d)(2),  (3), 
(4),  (eX3),  (4)  and  (2);  new 
(dXD  added;  new  (eX3)  re- 
vised  43001 

40.65  (d),  (e),  (hX2)  and  (3)  re- 
vised;   (hX4)   removed;    (1X2) 

amended 43002 

40.79  (a)(3)  amended 43002 

40.51—40.83  (Subpart  C)  Appendix 
A    redesignated   as    Part   40 

Appendix  B 43013 

40  Appendix  A  revised 43002 

Appendix  B  redesignated  from 
Subpart  C  Appendix  A 43013 


Note:  Boteioca  pog*  numbws  Incacato  1993  ctangM. 
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TITLE  49 

Chapter  I— Research  ar)d  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

107  Authority  citation  revised 51527 

Clarification 53626 

Filing  requirements 22132 

107.117  (a)  amended 51527 

107.101—107.123  (Subpart  B)  Ap- 
pendix B  amended 51527 

107.202  (d)  amended 51527 

107.315  (c)  and  (d)  amended 51527 

107.327  (aXlKiii)  amended 51527 

107.502  (fXD  corrected;  CFR  cor- 
rection  30530 

107.601  (e)  amended 32932 

107.606  (d)  amended 51527 

(0  amended 32932 

107.608  (a)  revised 32932 

107.620  (c)  redesignated  as  (d); 

new  (c)  added 32932 

171  Authority  citation  revised 51527 

Clarification 53626 

Filing  requirements 22132 

171.6  (b)(2)  table  amended 51527 

171.7  (a)(3)  toble  amended 28490,  38052 

171.8  Amended 51528 

Amended 38052 

171.9  (b)(4)  amended 51528 

171.12  (b)(5)  revised 38052 

171.14  (b)(5)   removed;   (b)(6)(iil) 
added 66303 

171.15  Authority    citation    re- 
moved  51528 

172  Authority  citation  revised 51528 

172.101  Table  amended 51528.  51529 

Appendixes  A  and  B  amended 

51531 

Table  amended 28491,  38052 

Table  corrected 36411,  37537 

Regulation  at  59  FR  31823  eff. 

date  extended  to  11-29-94 44938 

Appendix  A  amended 31823 

Appendix  A  amended 31824 

172.102  (c)(1),  (3)  and  (5)  amended 
51531 

(c)(1)  and  (3)  introductory  text 

amended 28493 

(c)(3)  amended 38064 

172.202  (a)(2)  amended 51531 

172.203  (k)  introductory  text,  (3), 
(4)(iii)  and  (iv)  amended 51531 

172.322  (b)  and  (e)(2)  revised 38064 

172.400a  (a)(6)  amended 51531 


172.406  (a)(2)  and  (e)(1)  amended 

51531 

172.420  (a)  illustration  corrected; 

CFR  correction 30530 

172.422  (a)  Illustration  corrected; 

CFR  correction 30530 

172.514     (c)(3)     amended;     (c)(4) 

added 38064 

172.521  (a)  illustration  corrected; 

CFR  correction 30530 

172.525  (b)  amended 51531 

172.526  (b)  amended 51531 

172.546  (a)  illustration  corrected; 

CFR  correction 30530 

172.566  (b)  amended 51531 

(a)  illustration  corrected;  CFR 

correction 30530 

173  Authority  citation  revised 51531 

Clarification 53626 

173.2  Table  amended 51531 

173.3  (c)  introductory  text 
amended 51531 

173.4  (a)  introductory  text,  (2)  In- 
troductory text  and  (11) 
amended 51531 

173.7      (a)      Introductory      text 

amended 51532 

173.10  (d)  and  (e)  amended 51532 

173.21  (b)  and  (j)  amended 51532 

173.22  (a)(3)(i)  amended 51532 

173.24  (d)  amended 38064 

173.24a  (b)(4)(l)  amended 51532 

173.25  (a)  introductory  text 
amended 51532 

173.31  (c)(9)  amended 51532 

173.32  (d)  and  (e)(l)(il)  revised 38064 

173.33  (c)(4)  and  (d)(1)  amended 
1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

173.34  (e)(16)   introductory   text 

and  (V)  amended 51532 

(e)(15)(l)  revised;  (v)  and  (17)(ii) 
amended 28493 

173.35  Added 38064 

173.56  (b)(2)    Introductory    text 

and  (1)  amended 51532 

173.57  (a)  introductory  text 
amended 51532 

173.62  (b)  amended 51532 

173.115  (a)  introductory  text  and 

(2)  amended 51532 

173.124  (b)(2)  amended 51532 

173.127  (a)  amended 51532 

173.128  (a)  introductory  text 
amended 51532 


Note:  Bctdlbc*  poga  numben  Indtccrt*  1993  changes. 
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173.132  (b)(1)  amended 51532 

173.133  (b)(l)(il)  amended 51532 

173.136     (a)     introductory     text 

amended 51532 

173.151  (bK2)  amended 51532 

173.159  (gXD  amended 51532 

173.225  (b)  table  amended 51532 

(b)  table  amended 28493 

(b)  table  amended;  (e)(5)  added 
38065 

173.240  (d)  added 38067 

173.241  (d)  added 38067 

173.242  (d)  added 38067 

173.243  Heading  revised;  (d)  and 

(e)  added 38068 

173.247      (g)(l)(li)      and      (iil)(B) 

amended 51532 

(g)(l)(iil)(B)  revised 28493 

173.301  (g)(6)  amended 51532 

173.302  (h)  amended 28493 

173.304  (d)(3)(i)  amended 51532 

(g)  amended 28493 

173.306     (1)     Introductory     text 

amended 51532 

(a)(3)        introductory        text 

amended 28493 

173.316  (a)  table  amended 51532 

173.318  (b)(3)(ii)  amended 51532 

173.323  (0  amended 51532 

173.417  (b)(2)(il)  Table  5  amended 

51533 

173.420  (a)(2)(l)  and  (b)  amended 

28493 
173.433  (b)(4)  amended .!'....!..51533 

173  Appendixes    B,    D    and    E 
amended 51533 

174  Authority  citation  revised 51533 

174.1  Amended 51533 

174.25  (a)(2)(li)  amended 51533 

(c)  amended 28493 

174.55  (c)  amended 51533 

174.82  (a)  amended 51533 

174.290  Heading  amended 51533 

174.430  Amended 51533 

174.700  (c)  table  amended 51533 

175  Authority  citation  revised 51533 

175.320  (a)  table  and  (c)  introduc- 
tory text  amended 51533 

176  Authority  citation  revised 51533 

176.5      (b)      introductory      text 

amended 51533 

176.83  (f)(4)  amended 51533 

(cK2)(ll)  Illustration  and  (111) 

illustration  corrected;   CFR 
correction 30530 


(cK2)(lv)  illustration  and  (v)  il- 
lustration    corrected;     CFR 

correction 30531 

176.100  Amended 51533 

176.118  (b)  amended 51533 

176.410  (c)(2)  amended 51533 

177  Authority  citation  revised 51533 

177.826  Revised 51533 

177.834  (j)  amended 51533 

177.838  (g)  amended 51533 

177.857  (d)  amended 51533 

177.868  (b)(1)  amended 51533 

178  Authority  citation  revised 51533 

Clarification 53626 

178.39-9  (a)  amended 51533 

178.39-14  (b)  amended 51534 

178.46-12  (e)  redesignated  as  (c) 

51534 

178.53-9  (b)  amended 51534 

178.55-20    (a)    Introductory    text 

amended 51534 

178.56-3  Amended 51534 

178.56-11  (a)  amended 51534 

178.60-24  (a)  amended 51534 

178.61-8  (c)(2)  amended 51534 

178.61-20  (b)  amended 51534 

178.251  Removed 38068 

178.251-1  Removed 38068 

178.251-2  Removed 38068 

178.251-3  Removed 38068 

178.251-4  Removed 38068 

178.251-5  Removed 38068 

178.251-6  Removed 38068 

178.261-7  Removed 38068 

178.262  Removed 38068 

178.252-1  Removed 38068 

178.262-2  Removed 38068 

178.252-3  Removed 38068 

178.263  Removed 38068 

178.253-1  Removed 38068 

178.253-2  Removed 38068 

178.263-3  Removed 38068 

178.263-4  Removed 38068 

178.253-6  Removed 38068 

178.270-6  (d)  amended 51534 

178.270-11  (d)(1)  amended 51534 

178.337-1  (f)  amended 51534 

178.337-16  (b)(2)  amended 51534 

178.338-10  (c)  amended 51534 

178.338-19  (c)  amended 51534 

178.346-14  (b)(ll)  amended 51534 

178.352-2  (a)  amended 51534 

178.352-6  (a)(2)  amended 51534 

178.362-2  (e)(6)  amended 51534 

178.603  (a)(9).  (d)(2)(ll)  illustra- 
tion and  (3)  illustration  re- 
vised  28493 


Note:  BoMtoc*  peg*  numbw*  Indkrol*  1993  changM. 
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TrrLE49  Chapter  l-Con. 

178.505  (b)(1)  amended 28494 

178.506  (bXD  amended 28494 

178.509  (bK4)  amended 28494 

178.511  (bXD  amended 28494 

178.516  (b)(3)(l)  introductory  text 

amended 51534 

178.518  (a)(2)  amended 51534 

178.600  Amended 51534 

178.601  (grX7)  amended 28494 

178.603  (a)  table  amended 51534 

178.605  (dXl)  amended 51534 

(b)  amended 28494 

178.606  (b)  amended 28494 

178.700—178.710       (Subpart       N) 

Added 38068 

178.800—178.819       (Subpart       O) 

Added 38075 

179  Authority  citation  revised 51534 

Amended 51534 

179.101-1  (a)  table  amended 51534 

179.105-4    (a)    introductory    text 

amended 51534 

179.105-7  (b)  amended 28494 

179.208-1  (a)  amended 51534 

180  Authority  citation  revised 51534 

Clarification 53426 

180.350—180.352       (Subpart       D) 

Added 38079 

180.405   (fX2)    introductory    text 

amended 51534 

(b)  and  (cXD  table  amended 1786 

Regxilation  at  58  FR  1786  effec- 
tive date  confirmed 12881 

180.407  (fXl)(i)(C)  amended 51534 

180.413    (d)(lXi).     (ii)    and    (ill) 

amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12881 

180.417  (aX3)  heading  amended 1786 

Regvdation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

190.9  Added 17280 

192.3  Amended 17281 

192.9  Re  vised 17281 

192.150  Added 17281 

192.453  Revised:  eff.  2-11-95 6584 

192.603  (b)  revised;  eff.  2-11-95 6584 

192.605  Revised;  eff.  in  part  2-11- 

95 6584 

192.615  (d)  redesignated  as 
192.616;  eff.  2-11-95 6585 

192.616  Redesignated  ftom 
192.615(d);  eff.  2-11-95 6585 

192.706  (a)  removed;  (b)  introduc- 
tory text,  (1)  and  (2)  redesig- 
nated as  introductory  text. 


new  (a)  and  new  (b);  eff.  2-11- 

95 6585 

192.723  (bXD  amended 54528 

(bX2)  revised 54529 

Heading  and  (a)  revised;  eff.  2- 

11-95 6585 

192.727  Heading  and  (a)  revised: 

eff.  2-11-95 6585 

192.729  Removed:  eff.  2-11-95 6585 

192.733  Removed;  eff.  2-11-95 6585 

192.737  Removed;  eff.  2-11-95 6585 

193.2015  Removed 17281 

194.416  (a)  revised;   (h)  redesig- 
nated as  (i):  new  (h)  added 

33397 

195  Authority  ciUtlon  revised 17281, 

41260 

195.1  (bX5).   (7)  and  (8)  revised; 
(b)(6)  amended 33395 

(bX3)  and  (c)  revised 35470 

195.2  Amended. ...17281.  33395,  33396,  35471 

196.3  (a)  revised;  (bXD  through 

(5)  and  (cXD  through  (4)  re- 
designated as  (bX2)  through 

(6)  and  (c)(2)  through  (5);  new 
(c)(2)(iil)  and  new  (iv)  redes- 
ignated as  (cX2Xv)  and  (vi); 
new  (bXD.  (cXD.  new  (2)(iii) 

and  new  (iv)  added 33396 

195.5  (aXD  and  (4)  revised 33396 

195.8  Amended 17281 

195.50  (f)  revised 33396 

195.52  (a)(3)  revised 33396 

195.56  (a)  amended 17281 

195.58  Amended 17281 

195.106  (e)  amended 17281 

(b)  revised 33396 

(c)  amended 33397 

195.112  (c)  amended 33396 

195.120  Revised 17281 

195.204  Amended 33397 

195.212  (b)(3Xli)  amended 33396 

195.228  (b)  revised 33397 

195.234  (e)  introductory  text  and 

(g)  re  vised 33397 

196.246  (b)  revised 33397 

(b)  corrected 36256 

195.248  (a)  table  amended;  (b)  in- 
troductory text  revised 33397 

(a)  corrected 36256 

195.260  (e)  amended 17281 

195.262  (d)  revised 33397 

195.300—195.310  (Subpart  E)  Head- 
ing revised 29384 

195.300  Revised 29384 

195.302  Revised 29384 
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(b)  and  (c)  introductory  text 
revised 35471 

195.303  Added 29384 

195.304  (a)  and  (b)  introductory 

text  amended 29385 

(b)  introductory  text  revised 

33397 

195.306  (b)  introductory  text  re- 
vised   29385,  41260 

(a)  revised;  (d)  added 35471 

195.308  Amended 29385 

195.310  (a)  amended 29385 

195.401  (c)  revised 36471 

195.402  (cX14)  added;  eff.  in  part 
2-11-95 6585 

195.406  (a)(3)  amended;  (aX5)  re- 
vised  29385 

(aXD  re  vised 33397 

195.412  (a)  revised 33397 

195.413  (a)  amended 33396 

195.414  (b)  and  (c)  revised 35471 

195.416  (a)  revised;   (h)  redesig- 
nated as  (i);  new  (h)  added 53397 

199  Common  preamble 66194 

Authority  citation  revised 66260 

Heading  revised 7430 

199.1—199.25  Designated  as  Sub- 
part A 7430 

199.1  (a)  amended 66260 

199.23  (aX2)  revised 66260 

199.25  Added 68261 

199.200—199.245       (Subpart       B) 

Added 7430 

Chapter  II— Federal  Railroad  Ad- 
ministration. Department  of 
Transportation  (Parts  200-299) 

207  Added 6587 

209  Authority  citation  revised 43675 

209.3  Revised;  eff.  1-1-95 43676 

209.401—209.409  .    (Subpart       E) 

Added 43676 

214.103  (b)  and  (c)  revised 30883 

214.111  Revised 30883 

214.113  (b)  revised;  (c)  removed 

214.115  (b)  revised 30883 

214.117  (b)  revised 30884 

217  Conunon  preamble 68194 

Authority  citation  revised 43070 

217.4  Added 43070 

217.7  Revised 43070 

217.9  (a),  (b)  introductory  text. 

(6),  (c)  and  (d)  revised;  (e) 
added 43070 


217.11  Heading,  (a),  (b)  introduc- 
tory text.  (4)  and  (c)  revised 
43071 

217.13  (d)  removed 68235 

Removed:  new  217.13  redesig- 
nated fi-om  217.15;  new  (b)(4) 
removed 43071 

217.15  Redesignated  as  217.13 43071 

217  Appendix  A  revised 43071 

219  Common  preamble 68194 

Nomenclature  change:  eff.  1-1- 
95 7467 

219.3  (a)  introductory  text  and 
(c)  revised:  (bX3)  added;  eff. 
1-1-95 7467 

219.5  Amended;  eff.  1-1-95 7467 

219.9  (a)  amended:  (c)  added;  eff. 

1-1-95 7458 

219.11  (bX2)  revised:  (g)  redesig- 
nated as  (h);  (c)(4)  and  new 
(g)  added:  eff.  1-1-95 7466 

219.15  Removed:  eff.  1-1-96 7468 

219.23  Heading,  (a)  and  (b)  re- 
vised; (d).  (e)  and  (f)  added; 
eff.  1-1-95 7458 

219.101    (aX2Xii)    revised;    (aX3) 

and  (4)  added;  eff.  1-1-95 7468 

219.104  (a),  (d)  and  (e)  revised;  (f) 

and  (g)  added;  eff.  1-1-96 7468 

219.107  Added;  eff.  1-1-95 7460 

219.201  (aXlXili).  (2Xii)  and  (b) 

revised;  eff.  1-1-96 7480 

219.203      (aXl)      revised;      (d)(2) 

amended;  eff.  1-1-96 7480 

219.205  (a)  revised;  eff.  1-1-86 7480 

219.206  Added:  eff.  1-1-95 7461 

219.209  (a)(1)  amended:  (c)  added; 

eff.  l-l-«5 7461 

219.21i  (a),  (c)  and  (d)  amended; 

(e)  and  (h)  revised:  eff.  1-1-96 

7461 

219.213  (a)  and  (b)  revised;  eff.  1- 

j_g5 7461 

219.300  Added;  eff.  i-i^5!!!!!.".!!!!.!!!!!!7461 
219.301—219.309       (Subpart       D) 
Heading  revised;  eff.  1-1-96 


.7461 


219.301  (bXD.  (f)  and  (g)  removed; 
(b)  introductory  text,  (2)  in- 
troductory text  and  (c)  in- 
troductory text  revised;  eff. 
1-1-95 7461 

219.302  Added;  eff.  1-1-85 7482 

219.303  Revised;  eff.  1-1-96 7482 

219.307  Removed:  eff.  1-1-95 7462 

219.309  Removed;  eff.  1-1-95 7462 


Note:  BoMtac*  poo*  numbws  Indteol*  1993  changM. 


Note:  loidkic*  pog*  numtwn  Indteal*  1993  ctangM. 


142  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1.  1993  THROUGH  AUGUST  31.  1994 


TITLE  49  Chapter  ll-Con. 

219.501—219.505  (Subpart  F)  Head- 
ing revised:  eff.  1-1-95 7462 

219.501  Revised 7462 

219.503  Revised;  eff.  1-1-95 7462 

219.505  Heading  revised;  (a)  des- 
ignation and  (b)  removed; 
eff.  1-1-95 7462 

219.601—219.605       (Subpart       G) 
Heading  revised;  eff.  1-1-95 
7462 

219.601  Heading.  (b)(2)(iii)  con- 
cluding text  and  (7)  revised; 
(c)  amended;  eff.  1-1-95 7462 

219.603  Heading  revised;  (a)  des- 
ignation, (b)  and  (c)  re- 
moved; eff.  1-1-95 7463 

219.605     Heading     revised;      (b) 

amended;  eff.  1-1-95 7463 

219.607  Added;  eff.  1-1-95 7463 

219.608  Added;  eff.  1-1-95 7464 

219.609  Added;  eff.  1-1-95 7464 

219.611  Added;  eff.  1-1-95 7464 

219.701—219.713       (Subpart       H) 

Heading  revised;  eff.  1-1-95 

7464 

219.708  Heading  revised;  eff.  1-1- 

95 7464 

219.707  Heading  revised;  (a) 
amended 7464 

219.708  Added 7464 

219.713  Removed;  eff.  1-1-95 7464 

219.715  Added;  eff.  1-1-95 7464 

219.801  (Subpart  I)  Added;  eff.  1- 

1-95 7465 

219.803  (Subpart  I)  Added 68235 

219.901—219.905        (Subpart        J) 

Added;  eff.  1-1-95 7466 

219  Appendix  D  added 68237 

Appendix  D2  added 68250 

Appendix  D3  added;  eff.  1-1-95 

7468 

Appendix  D4  added;  eff.  1-1-95 
7477 

220  Authority  citation  revised 43071 

220.5  (d)  and  (e)  added 43071 

220.21  Heading  and  (b)  revised 43072 

229  Authority  citation  revised 24963 

229.113  (b)(2)(iii)  corrected 39705 

229.133  (b)  revised;  interim 24963 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Ports  300—399) 

Chapter  III  Interpretation 60734 

350.11  (a)  revised;  interim 5264 


350.21  (d)(3)  added;  interim 5264 

350  Appendix  C  amended;  interim 

5264 

382  Added 7505 

383  Authority  citation  revised 26028 

383.5  Amended 26028 

383.37  (a)  and  (b)  amended;  (c) 

added 26028 

383.51  (d)  redesignated  as  (e);  new 

(d)  added 26028 

383.53  Revised 26028 

384  Added 26039 

390.3  (f)(6)  removed;  eff.  1-1-95 8752 

390.5  Amended 59196,  67375 

Amended;  eff.  1-1-95 8752 

Amended 26028 

391  Common  preamble 68194 

391.15  (d)  added 26028 

391.31  (a)  revised;  eff.  1-1-95 8752 

391.35  (a)  revised;  eff.  1-1-95 8752 

391.43  Amended;  (e)  introductory 

text  and  (g)  revised 59196 

391.51  (a)  revised;  eff.  1-1-95 8752 

391.68  Added;  eff.  1-1-95 8752 

391.73  Added;  eff.  1-1-95 8752 

391.83  (a)  revised;  eff.  1-1-95 8753 

391.87  (h)  revised.. 68222 

391.93  Revised 7614 

391.125  Added 7514 

392  Authority  citation  revised 34711 

392.5  Heading.  (aXD.  (2).  (3)  and 

(b)(2)  revised 7515 

392.22  (b)(1)  introductory  text, 
(2X1)  and  (ii)  revised; 
(bXlKlv)  added;  (bX2Xvli) 
and  authority  citation  re- 
moved  34711 

392.71  Added 67375 

393  Authority  citation  revised 34712 

393.7  Added 34712 

(bX2)  through  (6)  added 34718 

393.42  (b)(4)  removed 25574 

393.67  (a)(6)  added;  eff.  1-1-95 8753 

393.95  (f)(2).  (g)  and  (j)  revised; 

(0(3)  added 34712 

393.102  (b)  revised:  (g)  removed 

34718 

(b)(6)  table  corrected 43898 

395.2  Amended 7515 

395.8  (a)  introductory  text  re- 
vised; eff.  1-1-95 8763 

396.3  (b)  introductory  text  re- 
vised; eff.  1-1-95 8753 

396.11  (d)  revised:  eff.  1-1-95 8753 
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Chapter  V— Notional  Highway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Ports  500-599) 

526  Authority  citation  revised 25676 

526.1  (b)  and  (c)  revised 25576 

526.2  Introductory  text  revised 
25576 

526.3  Heading,  introductory  text 
and  (a)  Introductory  text  re- 
vised  25576 

526.4  Removed 25576 

526.5  Introductory  text  and  (a) 
revised 25576 

531.5  (bX2)  revised 62295 

533.5  (a)  Table  IV  added 16323 

541  Appendixes  A  and  A-I  revised 
63298 

Appendix  A-n  revised 63299 

Appendix  A  revised 31163 

Appendixes  A-I  and  A— U  re- 
vised  31164 

542  Revised 21672 

543.5  (a)  revised 10758 

543.6  (aXl)  revised 10758 

544  Appendix  A  revised 63301 

Appendixes  B  and  C  revised 63302 

555  Authority  citation  revised 58104 

555.9  (cXD  revised 58104 

571  Petition  denied 2755,  14569.  27506 

Technical  correction 19753 

Authority  citation  revised 37175, 

38940 
571.103  Amended 110O6 

571.108  Amended 52026.  64169,  65676 

Corrected 3154 

571.109  Amended 38940 

571.109  Appendix  A  amended 38941 

571.111  Regulation  at  57  FR  57000 

confirmed 53666 

Amended 60402 

571.120  Amended 25578 

571.121  Amended 6909 

Figure  1  revised 6911 

Amended;  eff.  10-20-94 18323 

571.131  Amended;  interim 26761 

571.203  Amended 63304 

571.207  Amended;  eff.  10-19-94 37167 

571.208  Amended;  eff.  9-1-95 52926 

Figure  5  added;  eff.  9-1-95 a. ...52927 

Amended;  eff.  9-1-97 59191,  59193 

Amended 11203,  25827 

Amended;  eff.  10-12-94 17994 

Compliance  date  amended 35636 

Amended;  eff.  9-1-97 39476 


Note:  BoMtoc*  peg*  numbms  Indlcal*  1993  changM. 


571.209  Amended;  eff.  10-12-94 17994 

Compliance  date  amended 35636 

571.213  Amended 7647. 15863.  37175 

Corrected 14452 

Figrures  lA  and  IB  revised 37178 

571.217  Amended 22999 

571.301  Amended 51788 

571.303  Added;  eff.  9-1-95 19659 

575  Authority  citation  revised 38941 

575.104  (g)  Table  1  revised 38941 

(h)  Table  2  revised 38942 

582  Petition  denied 13630 

583  Added 37330 

591.5  (f)(1)  revised;  (g)  removed; 
interim 3156O 

591.6  (c)  revised;  (e)  removed;  (f) 
and  (g)  redesignated  as  (e) 

and  (0;  interim 31560 

591.7  (c)  amended;  interim 31560 

591.8  (a)  amended;  (dX2Xi)  redes- 
ignated as  (dX2);  (dX2Xil)  re- 
moved; Interim 31560 

591.9  (a)  amended;  interim 31560 

591  Appendix  B  removed;  interim 

31560 

592.6  (a)  amended;  interim 31560 

Chapter  Vl-Federoi  Transit  Ad- 
ministration. Department  of 
Transportation  (Ports  600—699) 

604.9  (bXSXlv)  revised 52685 

604.11  (b)(3)  revised 43778 

604.15  Amended 52685 

604.17  Amended 52685 

604.19  Amended 52685 

604.21  Amended 52686 

613  Authority  citation  added; 
subpart  authority  citations 
removed 58079 

613.100  (Subpart  A)  Revised 58079 

613.200  (Subpart  B)  Revised 58079 

614  Added;  interim 63485 

Technical  correction 64374 

626.8  Corrected 36720 

653  Re  vised 7589 

664  Added 7649 

663  Clarification 43778 

665  Authority  citation  revised 58733 

665.3  (d)  revised;  interim 58733 

665.5  Amended;  interim 58734 

Chapter  VIII— Notional  Transpor- 
tation Safety  Board  (Ports 
800-899) 

826.2  Revised 30531 
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TITLE  49  Chapter  Vlll-Con. 

826.6  (b)(1)  revised 30531 

826.21  (b)  introductory  text  re- 
vised  30532 

826.24  (a)  revised 30532 

826.31  Revised 30532 

Chapter  X— Interstate  Comrnerce 
Commission  (Parts  1000-1399) 

1002  Regulation  at  58  FR  7748  efT. 

10-1-93 52027 

1002.1  (a)  through  (d),  (e)(1)  and 
(f)(6)  table  revised 44641 

1002.2  (0  table  amended 4844 

(aK3)  and  (f)  revised 44642 

1002.3  (a)  revised 44644 

1017  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1018  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1033  Revised 60144 

1036  Re  vised 60797 

1039.11  (a)  toble  revised 53434 

1051  Authority  citation  revised 

2303 

Interpretation 14570 

1051.2  (a)  introductory  text  and 
(1)  through  (11)  redesignated 
as  (a)(1)  Introductory  text 
and    (i)    through    (xi);    new 

(a)(2)  and  (3)  added 2303 

RegTilation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

1053  Added 2303 

Regulation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

Interpretation 14570 

1056  Nomenclature  change 34392 

1056.2  (a)(3)  revised 2305 

1056.18  Revised 2305 

1145.9  Existing  text  redesignated 
as  (a);  (a)  heading  and  (b) 
added 53667 

1180.0  Amended 63104 

1180.2  (b)  revised 63104 

1180.4  (b)(l)(lv)  revised 63104 

1180.6  (b)  introductory  text  re- 
vised; (c)  added 63104 

1180.9  Introductory  text  revised 

63104 

1207  Removed 5110 

1249.1  Revised 5110 

1249.2  (a),  (b)(1).  (4)  and  (c)  re- 
vised; (b)(5)  added 5111 

1312  Regulation  at  58  FR  7748  eff. 

10-1-93 52027 

Authority  citation  revised.... 2304,  4844 


Technical  correction 11557 

Interpretetion 14570 

1312.14  (a)(4)  added 2304 

Heading  revised 4844 

Regulation  at  59  FR  2304  eff. 

date  delayed  to  4-2-94 6221 

1312.20  (h)(1)  revised 10305 

1312.41  Added 4844 

1313  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1314  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

Proposed  Rules: 

23 52050.  63153 

27 63154 

31818 

37 52735 

31818.37208 

38 37208 

40 .7367 

107 15602 

171 15602,  36488,  41848 

172 52574,  59224 

36488.  41848.  44230,  44795 

173 52574 

36488,  41848 

174 59224 

41848 

175 59224 

36488,  41848 

176. 59224 

36488,  41848 

177 59224 

36488.  41848 

178 36488 

179 52574 

192 59431.  6e3«2 

5168,  13300.  30567,  39319,  39506 

194 30755.  32178 

195 2802.  30567.  39506 

199 7614 

212 3051 

214 42200 

215 11238 

219 7482,  7614 

225 42880 

234 3051 

382 7528.  7614 

383 36338 

390 51800 

391 65634 

1366.5376 

392 1366 

393 1706.  2811,  39518 

396 64923 
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1366 

500-599  (Ch.  V) 60828 

533 16324 

541 35082 

552 57579.  60419 

37021 

554 60419 

555 43320 

571 54099.  57975,  59226.  63321.  65156. 

67909,68846 

281,  10779,  11750,  11962,  12225,  13535, 

14830.  16788,  17324,  17325,  17326. 
18090,  18091,  21740,  23184,  23662, 
26590,  30756,  34405.  35298,  36300, 
36670,  35672.  38581,  39622,  43628. 

44691 
572 54099 

18091 

573 60419 

575 59226 

33254.  38038,  44121 

576 19686,  60419 

577 60419 

680 , , 23186.  44397 

683 61042.  62415,  63327 

663 


.7614 


659. 


64856 

9460 

821 54102 

1000-1399  (C*.  X) 39524 

1002 11240.29586 

1011 11240 

1023 27002,32178 

1039 54317.  54318.  54320.  54321,  54323 

43528.43529 

1048 43322 

1063 51603,57978 

1105 51800,  60164,  68383 

1121 51800.  60164.  68383 

1130 11240 

1145 43529 

1152 51800.  60164.  68383 

1181 65695 

1182 65695 

1186 65695 

1188 65695 

1312 64717.68108 

2347. 16164,  26777,  41428 

1314 16164,  19686,  21907,  21913.  26777. 

41428 


TITLE  50-WILDLIFE  AND 
FISHERIES 

Ctiapter  l-United  States  fish  and 
Wildlife  Service.  Department  of 
ttie  Interior  (Parts  1—199) 

14.3  Added 41714 

14.12  (j)  and  (k)  amended;  (1) 
added 33212 

14.23  Added 41715 

14.64  (c)  added 41715 

14.92    (a)(2)    and    (3)    amended; 

(a)(4)  added 41715 

14.106  (a)  amended 36719 

16  Re  vised 60536 

16  Authority  citation  revised 58979 

16.13  Re  vised 58979 

17  Petition  findings 30264 

17.11  (h)  table  amended 53804.  53807, 

54065,65095,68486 

(h)  table  amended 4856.  6498,  10684, 

13397.  13836,  17998.  31096,  36996, 
42691,  42711 
(h)  table  amended;  eff.  1-31-94 

through  9-2fr-94 5310 

(h)  table  amended;  eff.  4-18-94 
to  12-14-94 18327 

17.12  (h)  table  amended 52030,  62049, 

68480 

(h)  table  amended 5509,  8141,  9327. 

9936,  10323.  13840.  14371,  14493, 
15345.  32937,  35864.  42176.  43662. 

43664 
17.21  (g)(1)  Introductory  text  re- 
vised  .68325 

17.41  (b)  added 65095 

17.84  (c)(1).  (4).  (5)(111).  (6).  (9). 
(10)  and  (11)  correctly  re- 
vised;     (c)(5)(lv)      correctly 

added;  CFR  correction 52031 

(g)  revised 42691 

(g)  illustration  added 42693,  42714 

(g)  amended 42711 

17.95  (b)  amended 4856 

(c)  amended 5845 

(c)  corrected 9032 

(e)  amended 10905, 10914. 13397 

17.108  (a)(3)  through  (6)  and  illus- 
tration revised;  (a)(7)  re- 
moved  24658 

18.121—18.129  (Subpart  J)  Added; 
eff.  12-16-93  through  6-16-95 
60410 
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TTTLESO  Chapter  l-Con. 

20  Temporary  regrulations 65656 

Frameworks 42474 

21.29  (k)  amended 11204 

23.23  (f)  table  amended 41983,  41985, 

41987  41989 

24.12  (a)  and  (e)  amended '.6S543 

(e)    redesigrnated    as    (g)    and 
amended;    new    (e)    and    (f) 

added 14121 

(e)  amended 42775 

32.7  Amended 6685,  6688 

32.20  Amended 6688 

32.22  Amended 6688 

32.23  Amended 6689 

32.24  Amended 6689 

32.25  Amended 6685 

32.28  Amended 6690 

32.29  Amended 6691 

32.30  Amended 6691 

32.31  Amended 6691 

32.32  Amended 6685.  6692 

32.34  Amended 6685.  6692 

32.37  Amended 6692 

32.39  Amended 6685.  6693 

32.40  Amended 6693 

32.41  Amended 6693 

32.42  Amended „..6693 

32.43  Amended 6694 

32.44  Amended 6694 

32.45  Amended 6694 

32.47  Amended 6694 

32.49  Amended 6686 

32.50  Amended 6694 

32.51  Amended 6695 

32.52  Amended 6695 

32.53  Amended 6686 

32.55  Amended 6695 

32.56  Amended 6696 

32.57  Amended 6698 

32.60  Amended 6698 

32.62  Amended 6698 

32.63  Amended 6698 

32.64  Amended 6699 

32.66  Amended 6686 

32.67  Amended 6686,  6699 

32.69  Amended 6700 

36.3  Revised 38314 

36.32  (OdXlv)  added „ 39412 

36.33  Revised 38314 

36.39  (j)  added;  interim;  eff.  6-25- 

94  through  9-30-94 24566 

85  Revised 11206 

100  Policy  statement 36063 

100.24  (a)(1)  table  and  (2)  table 

amended 27463 

(a)(2)  table  corrected 28922 


100.25  (b)(2Ki)  introductory  text, 
(iv)  introductory  text  and  (f) 
revised;  (m)(l)  table  amend- 
ed  61811 

Revised;  eff.  7-1-94  through  6- 
30-95 29036 

100.26  Reguiation  at  58  FR  31289 
eff.  date  extended  to  12-31-95; 
Interim 3292S 

100.27  Regulation  at  58  FR  31294 
eff.  date  extended  to  12-31-95; 
interim 28922,  32925 

Chapter  II— National  Marine  Hsti- 
eries  Service.  NatiorKil  Oceanic 
and  Atmosptieric  Administra- 
tion. Department  of  Commerce 
(Parts  200-299) 

204.1    (b)    table   amended    (OMB 

numbers) 59401 

Regulation  at  58  FR  33567  con- 
firmed  13894 

(b)  table  amended  (OMB  num- 
bers); eff.  7-27-94  through  10- 
31-94 39303 

(b)  table  amended  (OMB  num- 
bers)  43781 

215  Harvest  quotas 58297 

215.32  (b)  revised 35474 

216  Temporary  regulations 8142 

Finding  of  conformance 15655 

216.3  Amended 16145,  35865 

216.4  (b)(1)  through  (h)  removed; 
(b)  Introductory  text  revised 
65134 

216.15  (f)  added 58297 

216.24  (a)(1).  (bXlXlll)  heading 
and  (v)  amended; 

(d)(2Kvil)(CXi)    Introductory 

text  and  ((i){D)  revised 63539 

(dX2)(viil)  Introductory  text. 
(A)    Introductory    text,    (B), 

(C)  and  (E)  amended 63540 

(e)(3)(iXA-)(7)  revised 16145 

(e)  heading  and  (9)  revised 30306 

Note     amended;     eff.     6-17-94 

through  9-1-95 31165 

(e)(1)  redesignated  as  (e)(lXl); 

(e)(l)(ii)  added 35865 

216.110-216.113  (Subpart  I)  Re- 
moved  65134 

217  Temporary  regulations 23169 

Temporary  restrictions 29545 

217.12  Amended 54067 

Amended;  interim 10586 
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222.23  (a)  amended 450.  31095 

(a)  amended;  interim;  eff.  8-18- 

94  to  5-26-95 42532 

226.13  Added 28805 

226.22  Added 68551 

226  Table  3  and  Figure  5  added 
68552 

Figures  6,  7  and  8  added 28805 

Table  2  amended 30716 

227  Temporary  regulations 23169 

Temporary  restrictions 29545 

227.4  (e)  removed;  (f).  (g)  and  (h) 
redesignated  as  (e).  (0  and 

(g) 450 

(f)  and  (g)  removed;  interim; 

eff.  8-18-94  to  5-26-95 42532 

227.12  (a)(3)  Table  1  amended 53139 

(a)(3)  illustration  revised 53141 

(aX3)  corrected 58594 

227.21  (Subpart  C)  (a).  (bXD  and 

(2)  amended 450 

Section  removed;  interim;  eff. 

8-18-94  to  5-26-95 42532 

227.72  (eX4Kll)  and  (ill)  redesig- 
nated as  (eX4Xlll)  and  (iv); 

new    (e)(4Xiv)    introductory 

text    revised;    new    (eX4Xll) 

added 54067 

(eX5)  heading  and  (1)  revised 54068 

(eX4XlXG)(2)    redesignated    as 

(eX4XiXG)(2XO; 

(e)(4)(l)(G)(2X«)  added 25829 

(eX4XlXI)    added;    (e)(4XlvXA) 

revised;  Interim 33449 

(e)(3Ki)  and  (ilXB)  revised 33699 

227  Figures  10  and  11  added 54069 

Figure  12a  added 25830 

Figure  12b  added 25831 

228.51—228.57  (Subpart  F)  Added; 

eff.  3-3-94  through  3-3-99 5126 

229  Regulation  at  54  FR  21921  eff. 

date  extended  to  4-1-94 51789 

Regulation  at  54  FR  21921  eff. 

date  extended  to  5-1-94 17048 

Added;  eff.  &-17-94  through  9-1- 

95 31165 

Heading  correctly  added 34899 

229.1  (b)  amended 51789 

(b)  amended .....17049 

242  Policy  statement 28922,  36063 

282.2  Regulation  at  58  FR  33567 
confirmed  and  amended 13894 

282.3  Regulation  at  58  FR  33567 
confirmed 13894 

282.5  Regulation  at  58  FR  33567 
confirmed 13894 


282.6  Regulation  at  58  FR  33567 
confirmed 13894 

282.8  Regulation  at  58  FR  33568 
confirmed 13894 

282.9  Regulation  at  58  FR  33568 
confirmed 13394 

282.14  Regulation  at  58  FR  33568 
confirmed 13894 

282.15  Regulation  at  58  FR  33568 
confirmed 13894 

285  Harvest  quotas 53434 

Temporary  regulations 53668. 63104 

Temporary  regulations 42176 

285.2  Amended;  interim 17725 

285.22  (a),  (d)  Introductory  text. 
(1).  (2),  (e)  Introductory  text, 
(f)  Introductory  text  and  (1) 
amended;  (eXD  revised;  in- 
terim  17725 

285.23  (cXD  and  (2)  revised;  in- 
terim  17726 

285.24  (e)  added;  interim 17728 

285.26  Introductory  text  revised; 

interim 17726 

285.29  (a)  and  (bXD  revised;  in- 
terim  17726 

286.31   (aX28),    (30)   and   (37)   re- 
vised; (c)  removed;  interim 
17726 

Ctiapter  ill- Intemationai  Regu- 
latory Agencies  (Fistiing  and 
Wtialing)  (Parts  300-399) 

301  Temporary  regrulations 512S3 

Revised 22526 

Inseason  adjustments 24359,  30307. 

33699,  33700,  35474.  35475,  36719. 
37721,  37723,  39476.  39477,  42775 
Fishery  management  measures 

24964 

Temporary  regulations 29207 

301.7  (f)  revised 27242 

301.11  (g)  revised 27242 

371  Inseason  adjustments 54307 

380.2  Amended 11730 

380.20  Revised 25835 

380.23  (c).  (e)  introductory  text, 
(f)  introductory  text,  (g),  (h) 
Introductory  text.  (1).  (2),  (1), 
(k)  Introductory  text  and  (3) 
revised;  (kX5)  added 25835 

380.24  (f)  introductory  text,  (2). 
(gXD  introductory  text.  (11) 
and  (2)  revised;  (0(3). 
(gXlXlli)  and  (iv)  added; 
(gXDd)  amended 25836 
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TITLE  50  Chapter  Ill-Con. 

380.26  (d)  through  (h)  revised 25836 

380.27  (c)   and    (d)   revised;    (e) 
added 25837 

380.28  Added 11730 

380.30  Added 25837 

380  FlgTire  2  added 25837 

Figrure  3  added 25840 

Chapter  VI— FI$t>ory  Cortservotion 
and  Managernent,  Nationcii 
Oceanic  and  Atmosptieric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

601.37  (a)  revised;  interim 11559 

605.24  Comment  period  extended 

to  11-26-93;  interim 57948 

Regulation  at  58  FR  50288  con- 

nrmed 38943 

611  Fishery  management  meas- 
ures   685.  7647,  7666 

Technical  correction 13769 

625  Harvest  quotas  ...59196,  61844,  62050, 

65154,68555 
Harvest  quotas  ...257.  3320.  10586.  15863. 

26971.29207 

625.2  Amended 65937 

625.6  (a)(1)  through  (4).  (b)  and 
(c)  revised;  (a)(5)  redesig- 
nated  as    (a)(6);    new   (aX5) 

added;  interim 11935 

625.8  (c)(2)  revised;  interim 11936 

Corrected 19146 

(aK6).  (7)  and  (9)  revised;  (e) 

added 28810 

625.20  Regulation  at  58  FR  27215 
and  39680  terminated:  regvila- 
tion  at  58  FR  49940  corrected 

52685 

Regulation  at  58  FR  45076  eff. 
date  extended  through  12-31- 

93 62556 

(f)  added 66937 

(c)  re  vised 28810 

625.22  Revised;  interim 18757 

625.24  (c)  removed;  (d)  and  (e)  re- 
designated as  (c)  and  (d);  new 

(e)  and  (f)  added 28810 

625.25  (d)  revised 65938 

(a)  revised;  interim 18757 

(d)  revised 28810 

625.28  Added 28811 

630  Temporary  regulations  ...32136.  36090 
630.24  Regulation  at  58  FR  33569 

confirmed 58509 


638.5  (o).  (p)  and  (q)  added;  in- 
terim; eff.  5-16-94  through  8- 

14-94 25345 

(r),  (s)  and  (t)  added;  Interim 

32939 

(o),  (p).  (q)  and  (u)  added;  in- 
terim  42533 

638.27  Added;  Interim;  eff.  5-16-94 

through  8-14-94 25345 

Added;  interim 42534 

640.7  (n)  amended 61845 

641  Temporary  regulations 22760 

641.1  (b)  revised 970 

641.2  Amended 971.  39304 

641.4  (a)(1).  (4),  (b)(1).  (2)  intro- 
ductory text.   (xi).   (xlli)(B). 

(h),  (1)  and  (k)  revised; 
(b)(2)(xiil)(C)  and  (xlv)  re- 
moved; (o)  added;  eff.  in  part 
2-7-94  through  2-7-97 971 

(h)(1)  revised;  (n)(3)  added;  eff. 
in  part  1-1-94  through  12-31- 
94  and  1-1-94  through  2-9-94 
68326 

(b)(2)(xlil)(B)  correctly  des- 
ignated  3749 

(a)(1)  through  (5)  and  (c) 
through  (o)  redesignated  as 
(a)(l)(i)  through  (l)(v)  and  (d) 
through  (p);  new  (aXD  head- 
ing. (2).  (c)  and  (n)(3)  added; 
(b)  heading,  new  (d)  through 
(1)  and  (p)(4)  revised;  new  (m) 
introductory  text.  (1).,  (2), 
(n)(2)  and  (p)  Introductory 
text  amended 6590 

(m)  introductory  text.  (4).  (o) 
introductory  text,  (p)(4)  and 
(5)  revised;  (n)  Introductory 
text  added 39304 

641.5  (b).  (c).  (f),  (g)  and  (i)  re- 
vised  971 

(d)  revised 6591 

Regulation  at  59  FR  6591  eff. 
date  corrected  to  3-9-94 10675 

641.6  Heading  and  (a)  through  (e) 
revised 972 

641.7  (u)  revised;  (w)  and  (x) 
added;  eff.  in  part  1-1-94 
through  12-31-94  and  1-1-94 
through  2-9-94 68326 

(a),  (b).  (g).  (1).  (k).  (1)  and  (s) 
revised;  (y)  through  (cc) 
added 972 

(a),  (b)  and  (c)  revised;  (y) 
amended;  (bb)  and  (cc)  redes- 
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ignated  as  (cc)  and  (dd);  new 

(bb)  added 6591 

(ee)  added;  eff.  7-27-94  through 

10-31-94 39304 

641.10  Added;  eff.  7-27-94  through 

10-31-94 39304 

641.21  (d)  heading  revised;  (d)(4) 
and  (5)  added;  eff.  1-1-94 
through  12-31-94 68326 

(aXD  and  (b)  revised 972 

641.22  (b)(2)(i).  (11).  (ill)  introduc- 
tory text.  (A),  (5)  and  (6)  re- 
vised;     (b)(3)     Introductory 

text  amended;  (b)(7)  added 973 

641.23  (a)(3)  and  (bX3)  amended; 

(c)  and  (d)  added 973 

(bXD  introductory  text  and 
(dX2)  Introductory  text  re- 
vised  39305 

641.24  (a)  and  (g)  revised;  (cXD 
amended 973 

641.27  (a)  amended 974 

641.28  Revised 974 

641.30  Added;  eff.  1-1-94  through 

2-9-94 68326 

641  Appendix  A  amended 974 

642  Temporary  regulations 51579, 

68327 
Temporary  regulations 257,  4255, 

5962,8868 

642.2  Amended 43731 

642.4  (m)  added;  eff.  in  part  8-24- 

94  through  10-31-94 43781 

642.7  (u)  added 58611 

(p)  revised;  (s)  and  (u)  re- 
moved; (t)  redesignated  as 
(X);  new  (s)  through  (w) 
added;  eff.  in  part  11-1-94 43781 

642.25  (aXlXi)  suspended; 
(aXlXiii)  added;  Interim;  eff. 
through  1-3-94 51791 

Regulation  at  58  FR  51791  eff. 
date  extended  to  a-31-94 69273 

(c)  removed;  (aXD  introduc- 
tory text  and  (i)  revised 43782 

642.26  Revised 43732 

642.28  Redesignated  as  642.29; 
new  642.28  added;  eff.  in  part 
11-1-M 43782 

642.29  Redesignated  as  642.30; 
new  642.29  redesignated  fi-om 
642.28 43782 

642.30  Redesignated  as  642.31; 
new  642.30  redesignated  fi-om 
642.29 43782 

642.31  Added 58511 


Removed;   new  642.31   redesig- 
nated from  642.30 43732 

646.1  (b)  revised 27244 

646.2  Amended 27244 

646.4  (bX2)(vlXA)  and  (B)  amend- 
ed; (b)(2XviXC)  removed 27244 

646.5  (d)  introductory  text  and 

(4)  re  vised 27244 

646.7  (kk)  revised;  (mm)  redesig- 
nated as  (ss);  new  (mm) 
through  (rr)  added 27244 

646.20  Revised 27245 

646.21  (j)  added 27246 

646.23  (a)(4)  added;  (bX3)  revised 

27245 

646.24  Revised 27246 

646.25  Redesignated    as    646.27; 

new  646.25  added 27246 

646.26  (d)  added 27245 

646.27  Redesignated  as  646.28; 
new  646.27  redesignated  ftom 
646.25 27246 

646.28  Redesignated  trom  646.27 
27248 

646  Figure  2  removed;  Figure  3 

redesignated  as  Figure  2 27246 

649  Revised 31943 

649.20  (b)  revised 68656 

(b)  revised 26466 

650  Re  vised....; ^63 

Temporary  regulations .....2777 

650.2  Amended 36722 

650.9  (bX13)  and  (cX14)  sus- 
pended; (bX25).  (26),  (cX8)  and 
(9)  added;  interim;  eff.  3-4-94 

through  4-30-04 11007 

(bX8),  (11),  (14),  (15).  (16).  (CX2). 
(5)  and  (6)  revised 36722 

650.20  Suspended;  interim;  eff.  3- 

4-94  through  4-30-94 11007 

650.21  (bX3Xl)  suspended; 
(bX3Xlv)  added;  Interim;  eff. 
3-+-94  through  4-30-94 11007 

(aXl).  (bXl).  (4X11).  (ill)  and  (c) 

revised 36723 

650.24  (cXl)  revised 36723 

650.30  Added;  interim;  eff.  3-4-94 

through  4-30-94 11007 

(a)  corrected 14370 

651  Technical  correction 56116 

Revised;  eff.  in  part  to  4-2-84 
9884 

651.2      Amended;      eff.      1-3^4 

through  4-2-94 28 

Amended 22762,  28976,  42178 

651.4  (i)  revised 42178 
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TraESO  Chaptef  Vl-Con. 

651.5  (g)  revised 42178 

651.6  (0  revised 42178 

651.7  (a)(3)  through  (7)  and  (bK15) 
through  (21)  added;  (b)(ll) 
suspended;  eff.  1-3-94 
through  4-2-94 28 

651.9  Regulation  at  59  FR  9884 
eff.  date  extended  in  part  to 
6-30-94 15656 

(a)(13)  and  (e)(31)  revised 26976 

(aXll),  (12).  (e)(33)  and  (34)  re- 
vised  32136 

(b)(1),  (d)  and  (eX2)  introduc- 
tory text  revised 36726 

(a)(7).  (13).  (e)(5)  and  (31)  re- 
vised; (a)(14)  added 42178 

651.20  (g)  added;  eff.  1-3-94 
through  4-2-94 29 

(b)(3)(vi)  added 5129 

(a)(2)  and  (5)  corrected 10588 

(a)(2)  and  (5)  revised 15657 

(a)(3)(i),  (4)(iKA).  (c)(3)(i).  (11). 
(d)(3)(i).    (ii).    (eKlXlv)    and 

(f)(4)  revised 36726 

(aX5).  (e)  heading,  (1)  introduc- 
tory text,  (2).  (f)  introduc- 
tory text  and  (g)  revised; 
(c)(4)  introductory  text 
amended 42178 

651.21  (a)  introductory  text,  (1). 
(2)  and  (3)  suspended;  (c) 
added;  eff.  1-3-94  through  4- 

2-94 29 

(bX6)  added;  (bX3Xi)  sus- 
pended;  interim;   eff.   4-3-94 

through  6-30-94 15657 

(b)(3)  revised 32136 

651.22  (bXlXi),  (3Xii).  (iv).  (7). 
(c)(lKi)  heading.  (A).  (E)  and 
(F)  revised;  (bX3Xi)  amended 
22762 

(cXlXi)      heading.      (B)      and 

(d)(2)(ii)  revised 36727 

(bX7)  and  (cXl)(i)(B)  revised 42179 

651.23  (a)  table  amended 42179 

651.27  Regulation  at  59  FR  9884 
eff.  date  extended  in  part  to 
6-30-94 15656 

(b)  revised 32136 

(a)  heading.  (1).  (2)  and  (4)  re- 
vised  36727 

651.28  Added;  eff.  1-3-94  through 
4-2-94 29 

651.29  Added;  eff.  1-3-94  through 
4-2-94 29 

651.30  Revised 42179 


651.32  (a),  (b)(1)  and  (2)  revised 

26976 

(aXDdil)  table  corrected 35056 

(a)  introductory  text  and  (1) 
introductory  text  revised 42179 

651  Figure  2  suspended;  Figure  6 
added;  eff.  1-3-94  through  4- 

2-94 29 

Figure  6  added 5130 

Figure  4  added 26978 

Figures  1  and  3  revised 42180 

652  Temporary  regulations 59197 

Harvest  quotas 6221 

658  Temporary  regulations  ...24660.  34582 

659  Added 57751 

661  Inseason  adjustments 53143 

Fishery  management  measures 

59197 

Inseason  adjustments 28014 

Temporary  regulations 31170 

661  Appendix  amended 68064 

Appendix  amended  ...23013,  23015.  23016 

662  Harvest  quotas 43501 

662.2  Amended 18978 

662.20  (a)  revised 18978 

663  Restrictions 52031.  64169 

Fishery  management  measures 

685,23638 

Restrictions 25832,29736 

Temporary  regulations 33700 

663.7  (q)  amended;  interim 700 

(o)      amended;       eff.       4-8-94 

through  12-31-96 17493 

663.23  (bX2)  heading  and  (cXD 
heading  revised;  (cX2)  redes- 
ignated as  (cX3);  (b)(2)  intro- 
ductory text  and  new  (cK2) 
added;  interim 700 

(b)(4)  added;  eff.  4-8-94  through 
12-31-96 17493 

663.24  Removed;  interim 701 

663.31  Amended;  interim 701 

663.33  (0(2)  suspended  12-29-93  to 

4-1-94 259 

(dXD  amended;  interim 701 

Suspension  at  59  FR  259  ex- 
tended through  4-14-94 15345 

(g)  revised 17735 

663.35  (bXD.  (2Xi)  and  (li)  amend- 
ed; interim 701 

663.36  (bXD  amended;  Interim 701 

663.37  (bXD  amended;  interim 701 

663.41  (c)(2)  and  (3)  amended;  in- 
terim  701 

663  Appendix  amended;  interim 

701 
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669  Heading  revised 53146 

669.1  Revised 53146 

669.2  Amended 53146 

669.4  Amended 53148 

669.6  (a),  (e)(1)  Introductory  text. 

(2)  and  (3)  amended 53148 

669.7  Revised 53147 

669.20—669.25  (Subpart  B)  Re- 
vised  53147 

669.23  (bXD  revised 11560 

671.20  Removed 28281 

672  Inseason  adjustments 51791 

Temporary  reg\ilations.... 52032.  53668. 

60801,65556 

Prohibition  of  retention 53148 

Temporary  regulations 4256,  5736, 

6912,  8868,  11209,  12551,  13894, 

15134,  17737,  21946,  26761,  28811, 

29208,  29548,  33212,  35056,  37180, 

37723,  39477,  39478,  42776,  43296 

Fishery  management  measures 

7647 

Technical  corrections 17848 

Prohibition  of  retention... 39705,  40314, 

44341 

672.2  Amended 9422 

672.3  Revised 59401 

672.7  (n)  added 9423 

(o)  added 18761 

672.20  (i)  introductory  text  and 
(1)  through  (5)  redesignated 
as  (iXl)  through  (6);  new 
(iXD  and  (2)  revised;  (1X7) 
added 57753 

(f)(lXi)  and  (hXD  suspended; 
eff.  2-7-94  to  5-11-94;  (f)(3) 
and  (hX3)  added;  Interim 6226 

(gXlXiXA).  (ii).  (2)  and  (4Xii) 
revised 10589 

(iXD  and  (6)  revised 14122 

Regulation  at  59  FR  6225  eff. 
date  extended  through  8-9-94 
24965 

(f)  and  <hXl)  revised 38134 

(f)(3Xii)  and  (gX4Xi)  suspended; 
(f)(3)(iv)  and  (gX4)(iii)  added; 
interim;  eff.  9-12-94  to  12-10- 
94 44945 

672.24  (e)(1)  table  and  (2)  table 
amended 53142 

672.27  (g)  added 18761 

(a)  amended;  (b),  (cXDdiXD). 
(iiiXC)  and  (D)  revised; 
(cXDdlXE),  (iiiXE),  (F).  (iv) 
and  (V)  added 22136 


675  Temporary  regulations 51253, 

52033,  52451.  53148.  54529,  58297, 
58802.  60145,  65292.  6S556,  69273 

Regulation  at  58  FR  50857  eff. 

date  corrected 58593 

Prohibition  of  retention 59413 

Fishery  management  measures 

61031 

Recordkeeping   and   reporting 

requirements 3000 

Temporary  regulations 4009.  8142, 

8869,  10082.  13662,  15346,  16570, 
17738,  22762,  23172.  24360,  24361, 
26144,  26145,  27246,  28811,  29208, 
29737.  29964,  30307,  32386,  33920, 
34392,  34583,  35056,  35057,  35638, 
36727,  39305,  41412.  43501,  43783 
Fishery  management  measures 

7656,32385 

Technical  correction 13769 

Apportionment 21673 

Reallocation 42776 

675.2  Amended 9423,  18762 

675.3  Re  vised 59402 

675.7  (o)  added 9423 

(p)  added 18762 

675.20  (j)  introductory  text  and 
(1)  through  (5)  redesignated 
as  (jXl)  through  (6);  new 
(jXl).  (2)  and  (5)  revised; 
(j)(7)  added 57753 

(aX3)  introductory  text  re- 
vised; eff.  1-1-95 59402 

(aX2)(iv),  (V)  and  (3Xiv)  added 
4012 

(h)(2),  (6)  and  (i)(l)  suspended; 
(hK7),  (8)  and  (1)(3)  added;  eff. 
2-7-94  to  5-11-94 6226 

(jXD  and  (6)  revised 14123 

(cX3)  and  (4)  revised;  (cX6) 
added 18762 

Regulation  at  59  FR  6226  eff. 
date  extended  through  8-9-94 
24965 

(hX2)  and  (iXD  revised 38136 

676.21  (aX4)  and  (cXlXiii)  re- 
moved; (aX6),  (6),  (7)  and 
(c)(l)(iv)  redesignated  as 
(aX4),  (5),  (6)  and  (cXlKiii); 
new  (aX4),  (bXl)  introduc- 
tory text.  (2X1)  and  new 
(cXl)(iii)  revised 18763 

676.22  (h)  added;  interim;  eff.  8- 
16-94  through  11-12-94 35479 

675.23  (c)  suspended;   (f)  added; 

eff.  2-7-94  to  5-11-94 6226 
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TrTLESO  Chapter  Vl-Con. 

(c)  re  vised 38135 

675.24  (OdKi).  (ii).  (2Ki)  and  (ii) 
tables  amended 53142 

675.25  (g)  added 18763 

Revised 22137 

Easting    text    suspended;    (a) 

through  (d)  added;  interim; 
eff.  8-15-94  through  11-12-94 
35479 

675.27  (e)(4)  revised;  (h)  added 25349 

676  Added;  eff.  in  part  1-1-95 5W02 

Temporary  regulations 701 

Fishery  management  measures 

7647,7656 

Technical  correction 13769 

676.20  (a)(l)(iii)  revised 43501 

676.24  (b),  (e)(1)  and  (i)(l)  revised 
43503 

676.25  Added 28283 

678  Temporary  regulations 25350, 

38943,44644 

Harvest  quotas 33450 

678.2  Amended;  interim 68558 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

678.7  (p)  revised;  (x)  added;  in- 
terim  68558 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

678.21  (c)  added;  interim 68558 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

681  Harvest  quotas 6912,  44341 

681.30  (c)(2)(ii)  revised 35270 

683.28  Added;  interim 32939 

685.2  Amended 26982 

685.4  (b)   introductory   text   re- 
vised  y 26982 

685.5  (1)  revised;  (u)  through  (x) 
added;  interim 67701 

(e)  through  (h)  revised;  (r) 
through  (X)  redesignated  as 
(n)  through  (t);  new  (u) 
through  (X),  (y)  and  (z)  added 

26982 

685.9  Re  vised 26983 

(c)(4)  corrected 28449 

685.11  Revised 67701 

(a)  amended 18501,  26984 

685.13  Revised 26984 

685.15  Revised 26984 

685.17  Revised 26984 

685.18  Added 26984 

685.23  Removed;  new  685.23  redes- 
ignated from  685.24 26986 


685.24  Redesignated  as  685.23; 
new  685.24  redesignated  from 
685.25;  (a)(1)  and  (f)  introduc- 
tory text  revised 26986 

685.25  Redesignated  as  685.24; 
new  685.25  redesignated  from 
685.26  and  revised 26986 

685.26  Redesignated  as  685.25 26986 

685  Figure  1  added 26987 

Proposed  Rules: 

1—199  (Ch.  I) 9718.  36108,  39316 

14 59978 

12578 

15 12784,  15966,  28826 

17 51302.  51604.  52058.  52059.  52063. 

52740,  53696.  53702.  53904,  54549. 
55036.  58534.  59979,  62086.  62623. 
62624.  62629.  63328.  63560.  64281. 
64828,  64927.  65097.  65325.  65696. 
68383.68623 

44,  48,  53,  288.  852,  862,  869,  997.  3067, 

3326,  3811.  3824,  3825,  3829,  3830, 
4887,  4888,  5311,  5377,  7968,  8163, 
8165,  8450,  9720,  10364,  10607,  11755, 
13302,  13472,  13691,  14378,  14382, 
14496,  15361,  15366.  15696,  16792, 
18350,  18353.  18652,  18774,  23824, 
24106,  24112,  24117,  24678,  25024, 
25875.  26476,  27257,  28328,  28329, 
28508,  29778,  31620.  31970,  32178, 
32946,  33484,  33724,  34784,  35089, 
35303,  35304,  35305,  35307,  35496, 
35584,  35674,35896,  35900,  36737, 
37439,  37738,  38424,  38426,  39524, 
39532,  39868,  39874,  39876,  40639, 
42108,  42118,  42203,  43322,  44122, 
44123,  44124,  44125,  44700,  44958 

20 63488 

....11838.  16762.  29700.  35566,  42017,  43088, 

43684 

21 63488 

22 30892 

23 3832 

24 13921 

29 39228 

32 53703 

36342.  36348.  37134 

36 68012 

23043,  24567 

200—299  (Ch.  n) 28838,  35674 

215 53320.  58680,  64285.  68848 

25024 

216 53320.  58680.  59007.  60829.  64285. 

68848 
17082 
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222  53320.  53703.  58680.  64285.  68848 

3068,  35089,  39540 

226 39716 

227    53703.  57770.  58318.  59230.  65961. 

68108 

3067,  3068,  3662,  21744,  27527,  36158, 

37213,  41270 

228 53491 

261 18091,  23095 

262 18091,  23095 

263 18091,  23095 

267 18091,  23095 

285 59008.  67761 

2813,  3838,  4265,  30896,  31621 

301 67762 

2649,  15700,  23664 

400-499  (Ch.  IV) 9718,  36108 

611 60575.  60584,  64798 

39724 

622 53172 

44959 

625 !.'.V.'.!."'."...53i72,"64393 

5384,  8592,  44959 

628 53172 

44959 

630 !....'.5Wb8,"6776V.  68109 

3328.  3838.  4265,  29779 

638 65327 

2347,  24679,  44398 

641 52063,  52073,  52474.  551 16.  57771. 

59230.  68385 

16611.  21746,  27258,  30389 

642 54108 

23681,  28330,  40509 

644 5978,  9720,  15882,  30903,  35308 


646 53183 

5562,  9721,  42570 

649 53172 

8451,  11029,  44959 

650 53172.  63329 

44959 

651 52073.  M 172.  57774.  59232.  61671 

5563,  6232,  10608,  13472,  13923,  18092, 

19157,  24118,  25026.  40510,  44959 
652 53172.  58681 

44959 

654 15151,  33947 

655 53172 

44959 

658 : 9724,39724 

661 57978 

3327,4895 

663 8896,  9171,  40511 

671. ...8595,  10865,  23664,  24679,  26780,  28827, 

43534 
672 57979.  59980.  60575.  64798,  68848 

2817,  23044,  23664,  24679,  26780.  28827, 

43534 

675  53497.  57803.  57979,  59980.  60584. 

65574,  68386,  68848 

2817,  14383,  23044,  23664,  24679,  26780, 

28827,  39725,  43534 
676.... 5979,  23664,  24679,  24680,  28048,  28827, 

31189,  33272,  43534 

677 23664 

678 59008.  67761 

3838 

681 38426,  40515 

685 4898,  9050,  40859 
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U.S.  Code: 
2U.S.C. 

437 11  Part  9008 

438 11  Parts  107,  9008 

5U.S.C. 

504 10  Part  12 

533 29  Part  1910 

551—657 46  Part  501 

552 10  Part  1102 

12  Part  1402 

32  Part  516 

44  Part  2 

552b 10  Part  1101 

39  Part  11 

553 12  Part  1102 

49  Part  1053 

556 7  Part  1 

701—706 46  Part  501 

2903 46  Part  501 

5514 12  Parts  608.  1408 

36  Part  706 

5520a 5  Part  582 

5701—5709 12  Part  412 

5903 5  Part  591 

6304 46  Part  501 

7301 5  Parts  5801.  7301 

22  Part  1001 
32  Parts  83.  84 

7351 29  Part  0 

32  Parts  83.  84 

7353 29  Part  0 

32  Parts  83,  84 

8913 48  Part  1642 

5  U.S.C.  Appendix 

App 5  Part  5801 

29  Parts  0,  100 
32  Parts  83,  84 

1 44  Parts  2,  10 

7  U.S.C. 

la 17  Parts  1.  3.  4.  21.  33,  166.  190 

2 17  Part  166 

4 17  Parts  3,  30,  32 

4a 17  Parts  3.  140 

6c 17  Part  156 

6i 17  Part  19 


12 17  Part  12 

13c 17  Part  3 

15 17  Part  143 

16a 17  Part  3 

136 7  Part  321 

136a 7  Part  321 

154 7  Part  300 

162 7  Part  300 

167 7  Part  300 

301 7  Part  1980 

428a 36  Part  254 

1314b-2 7  Part  723 

13141 7  Part  723 

1362 7  Part  723 

1431e 7  Part  250 

1622 9  Part  98 

1623 7  Part  4285 

1989 7  Part  25.  1944 

2011—2032 7  Part  283 

2201 7  Part  4285 

4201—4209 7  Part  658 

8  U.S.C. 

1101  note 28  Part  65 

1153  note 22  Part  42 

1181 8  Part  223 

1182 8  Part  223 

1186B 8  Part  216 

1187 8  Part  212 

1226—1227 8  Part  223 

1227 8  Part  212 

1251 8  Part  223 

10  U.S.C. 
113  ....32  Parts  367,  369,  378.  379.  384,  388 

131 31  Part  347 

133 32  Part  384 

133a 32  Part  369 

136 32  Parts  246,  343,  344 

138 32  Part  367 

142 32  Part  379 

801  et  seq 32  Part  552 

892 32  Part  92 

1089 32  Part  516 

1141  et  seq 32  Part  88 

1143 32  Part  77 

1151 32  Part  254 
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1552 32  Part  92 

1553 32  Part  92 

1598 32  Part  254 

2036 32  Part  516 

2410c 32  Part  264 

2687  note 32  Parts  90,  91 

7420 15  Part  787 

7430 15  Part  787 

12  U.S.C. 

93a 12  Part  27 

357 12  Part  201 

635 12  Part  412 

1441a 12  Part  1630 

1715 24  Part  204 

1715b 24  Part  291 

17151 24  Part  248 

1715&-9 24  Parts  251,  252,  255 

1789 12  Part  792 

1798 12  Part  701 

1828 12  Part  567 

18311 12  Part  225 

1831P-1 12  Parts  226,  303 

1843 12  Part  225 

1972 12  Part  225 

2209 12  Part  611 

2241 12  Part  600 

2242 12  Part  600 

2243 12  Part  650 

2244 12  Part  600 

2246 12  Part  600 

2252 12  Parts  608,  650 

2277a-7 12  Parts  1402,  1408 

2277a-8 12  Part  1402 

2279aa-ll 12  Parts  600,  650 

3907 12  Part  225 

3910 '. „ 12  Part  225 

4001—4010 12  Part  210 

4101  note 24  Part  248 

4402 12  Part  231 

13  U.S.C. 

8 22  Part  503 

15  U.S.C. 

57a 16  Part  453 

77e 17  Part  200 

77q 17  Part  200 

77u 17  Part  200 

78e 17  Part  200 

78g 17  Part  200 

78h 17  Part  200 

78k 17  Part  200 

78q-l 17  Part  200 

78t-l 17  Part  200 

78u 17  Part  200 

80b-5 17  Part  200 

272  et  seq 15  Parts  285.  286 

1601  et  seq 12  Part  701 

1673 5  Part  582 

1693 12  Part  205 

2001—2003 40  Part  600 

2006—2006 40  Part  600 


2013 40  Part  600 

2665 40  Parts  195,  700 

3704b-2 15  Part  1180 

16  U  S.C. 

la— 2 36  Part  13 

347—364 43  Part  3800 

460y  et  seq 43  Part  3800 

470 32  Part  552 

473 ; 43  Part  3800 

478—482 43  Part  3800 

484a 36  Part  254 

1361  et  seq 60  Part  229 

1431  et  seq 15  Part  925 

1531—1543 32  Part  b&i 

1620 7  Part  1 

1901 43  Part  3800 

1907 43  Part  3800 

3837  et  seq 7  Part  703 

4301—4309 36  Part  290 

4306 36  Part  261 

4307 36  Part  261 

17  U.S.C. 

Ill 37  Parts  252.  801.  803 

116 37  Part  264 

118 37  Part  253 

119 37  Parts  257,  258 

702 37  Part  256 

801 37  Parts  252.  253.  264.  255 

801—803 37  Part  261 

802 37  Part  266 

803 37  Parts  252,  253,  265 

1007 37  Part  269 

18  U.S.C. 

208 29  Part  100 

219 32  Part  516 

474 31  Part  601 

2510  et  seq 16  Part  787 

3013 28  Part  540 

3571 28  Part  540 

3672 28  Parts  640,  545 

3582 28  Part  571 

3621 28  Parts  512,  527 

3622 28  Parts  512,  527 

3624 28  Parts  512,  527 

3663 28  Part  540 

19  U.S.C. 

1202 19  Parts  102,  141 

1321 19  Part  128 

1431 19  Part  123 

1498 19  Parts  111,  141 

1624 19  Part  102 

1677f : 19  Part  207 

2251—2252 19  Part  206 

20  U.S.C. 

1070a-ll 34  Part  647 

1070a-16 34  Part  647 

1070a-16 34  Part  644 

1070a-21— 1070ar-27 34  Part  693 

1091 34  Part  600 

1099a— 1099ar^ 34  Part  667 
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1099b 34  Parts  600,  602 

1099c 34  Parts  600,  668 

1134r— 1134r-6 34  Part  641 

1141 32  Part  206 

21  U.S.C. 

105 9  Part  98 

114a 9  Part  79 

136 9  Parts  95,  98 

136a 9  Parts  95,  98 

321 21  Part  109 

379e 21  Parts  1—1299,  166 

801  et  seq 32  Part  552 

22  U.S.C. 

287c 15  Parts  771,  785,  799 

22  Part  126 

1472 22  Part  503 

2658 22  Part  145 

2694 10  Part  1050 

3201  et  seq 15  Part  787 

3791 35  Part  103 

6004 15  Part  771 

23  U.S.C. 

101 23  Part  720 

103 23  Part  420 

133 23  Part  420 

134 23  Part  420 

303 ...23  Part  420 

315 23  Part  650 

25  U.S.C. 

2 25  Parts  67,  225 

9 25  Parts  67.  225 

1901—1952 25  Part  23 

26  U.S.C. 

170 26  Part  20 

197 26  Part  1 

301 26  Part  1 

664 26  Part  1 

1274A 26  Part  1 

1368 26  Part  1 

1391 24  Part  597 

2701 26  Part  25 

6091 26  Part  25 

6662 26  Part  1 

7520 26  Parts  1.  20,  25 

7651  et  seq 40  Part  76 

7805 26  Part  31 

9009 11  Part  9008 

28  U.S.C. 

50 32  Part  516 

509 28  Parts  31,  37,  77.  603 

510 28  Parts  31.  36,  37,  77,  603 

513 32  Part  516 

515 28  Part  77 

32  Part  516 

516 28  Part  77 

519 28  Part  77 

533 28  Part  77 

543 28  Parts  600,  603 

32  Part  516 
547 28  Part  77 


2672 24  Part  17 

29  Part  100 

29  U.S.C. 

437 29  Parts  403,  404,  405,  408,  409 

438 29  Part  409 

772 34  Part  385 

774 34  Part  385 

794 24  Part  9 

28  Part  37 
29  Part  1640 

796— 796f-5 34  Part  364 

796e— 796e-2 34  Part  365 

796f— 796f-5 ....34  Part  366 

796k 34  Part  367 

1911 29  Part  1918 

2297g-2 10  Part  766 

30  U.S.C. 

22  et  seq 43  Part  3810 

28 43  Part  3830 

28— 28k 43  Part  3850 

28f-k 43  Parts  3730,  3800 

122 43  Part  3800 

161 43  Part  3800 

162 43  Part  3800 

185 15  Part  787 

242 43  Parts  3800,  3830 

811 30  Parts  58,  72 

813 30  Part  72 

957 30  Parts  58.  72 

961 30  Parts  58.  72 

1201  et  seq 30  Parts  872.  873.  874.  875, 

876 

31  U.S.C. 

321 31  Parts  337,  601 

3321 31  Part  206 

3327 31  Part  206 

3328 31  Part  206 

3332 31  Part  206 

3335 31  Part  206 

3701—3719 7  Part  792 

12  Parts  608,  1408 

3711 7  Part  3711 

3716 30  Part  216 

3716—3719 7  Part  792 

3716  et  seq 30  Part  230 

3720A 29  Part  1650 

30  Parts  216.  230 

40  Part  13 

41  Part  105-57 

3721 46  Part  501 

3728 7  Part  792 

6503 31  Part  206 

7501 43  Part  12 

9701 9  Part  98 

42  Part  417 
43  Part  3800 
33  U.S.C. 

1203  note 33  Part  26 

1223 33  Part  161 

1318 40  Part  9 
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1321 40  Part  112 

1342 40  Part  9 

1361 40  Part  112 

2716 33  Parts  130.  131.  132, 137,  138 

38  U.S.C. 

501 38  Part  14 

5502 38  Part  14 

7721  note 38  Part  17 

39  U.S.C. 

202 39  Part  11 

203 39  Part  11 

204 39  Part  11 

205 39  Part  11 

207 39  Part  221 

401 39  Part  11 

402 39  Part  11 

403 39  Part  11 

1003 39  Part  11 

3013 39  Part  11 

3826 39  Part  111 

40  U.S.C. 

318— 318c 32  Part  228 

486 48  Part  1642 

41  U.S.C. 

414 46  Part  501 

418 46  Part  501 

48  Parts  1201—1207.  1209,  1210, 

1212—1217,  1219,  1220,  1222—1225, 

1227,  1228.  1231—1237.  1242.  1245. 

1246. 1247, 1252,  1253 

42  U.S.C. 

263a 42  Part  417 

290 ; 32  Part  516 

706 42  Part  51a 

1320a-l 42  Part  413 

1320C-4 42  Part  405 

1395CC 42  Part  498 

1395dd 42  Parts  489,  1003 

1395mm 42  Part  1003 

1395SS ; 42  Part  1003 

1395U 42  Part  405 

1395WW  note 42  Part  413 

1395X 42  Part  489 

1396b 42  Part  1003 

1437a 24  Part  905 

1437a-l 24  Parts  905.  960 

1437a-laa 24  Part  905 

1437a-lbb 24  Part  905 

1437a-lc 24  Part  905 

1437a-lcc 24  Part  905 

1437a-l<i ^ 24  Part  905 

1437a-lee 24  Part  905 

1437aa 24  Part  905 

1437bb 24  Part  905 

1437c 24  Part  905 

1437CC 24  Part  905 

1437d 24  Part  905 

1437ee 24  Part  905 

1437f  note 24  Parts  792.  880.  881,  883, 

884,  886,  982 


1437t 24  Part  964 

1441a 24  Part  291 

1473e 24  Part  945 

1480 7  Part  25 

1490e : 7  Part  1944 

1715z-13a 24  Part  955 

1786 7  Part  248 

1870 45  Part  615 

1973firg-l  et  seq ll  Part  8 

1980 7  Part  1944 

2139a 15  Part  787 

2161 10  Part  710 

2201 5  Part  5801 

10  Part  830 

2296a  et  seq 10  Part  765 

2297g-2 10  Part  766 

2651 32  Part  516 

3535 24  Parts  9.  55,  574,  597,  792,  905, 

907,  945.  953.  955,  982 

34  Part  386 

3543 24  Part  570 

4001—4128 24  Part  55 

4332 24  Part  50 

4633 23  Parts  710,  720 

4651—4655 23  Parts  710,  713.  720 

4652—4655 23  Part  713 

4852 24  Part  58 

4950  et  seq 45  Part  2541 

4951  et  seq 45  Part  2642 

5060 45  Part  2542 

5301  et  seq 24  Part  953 

5841 5  Part  5801 

6103 28  Part  42 

6212 15  Part  787 

6914b-l 40  Part  238 

7191 10  Part  830 

7412 40  Part  68 

7521 40  Parts  85.  89 

7522 40  Part  89 

7523 40  Part  89 

7524 40  Parts  79,  89 

7525 40  Parts  85,  89 

7541 40  Part  89 

7542 40  Part  89 

7543 40  Parts  85,  89 

7547 40  Parts  85,  89 

7549 40  Part  89 

7550 40  Part  89 

7601 40  Parts  68,  76.  89 

7643— 7671q 40  Part  52 

7701 44  Part  362 

7705c 44  Part  362 

9608 33  Part  138 

11361 24  Part  862 

11402 24  Part  58 

12117 28  Part  37 

29  Part  1640 

12186 28  Part  31 

12501  et  seq 45  Parts  2510,  2513,  2515, 

2516,  2517,  2518,  2519,  2520,  2521. 
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2522,  2523,  2524,  2530,  2531,  2532, 
2533.  2540,  2541 

12601—12604 45  Parts  2525,  2526,  2527, 

2528.2529 

12644 45  Part  2542 

12701 24  Part  881 

12838 24  Part  58 

13611— 13619... 24  Parts  880,  881,  883,  884, 

886 

43  U.S.C. 

2 43  Part  3800 

154 43  Part  3800 

299 43  Part  3800 

300 43  Part  3800 

666 32  Part  516 

1201 43  Parts  3810.  3820 

1333 33  Part  147 

1354.... 15  Part  787 

1457 25  Part  83 

1474 43  Part  3800 

1701 36  Part  254 

43  Part  3810 

1740 36  Part  254 

43  Parts  3810.  3820,  4700 

44  U  S  C 

501^20 46  Part  501 

3501—3520 46  Part  501 

45  U.S.C. 

231f 20  Part  266 

231k 20  Part  266 

446 49  Part  207 

46  U.S.C. 

466c 15  Part  787 

1271  et  seq 46  Part  298 

2103 33  Part  138 

46  Parts  38,  78,  97,  194 

3703  note 33  Part  168 

3703a 33  Parts  157,  160 

8101 46  Part  15 

8901 46  Part  15 

8902 46  Part  15 

8903 46  Part  15 

8904 46  Part  15 

9102 46  Part  15 

14302 33  Part  138 

46  U.S.C.  Appendix 

801—848 46  Part  501 

876 46  Part  501 

1101 46  Part  381 

1701—1720 46  Part  501 

47  U.S.C. 

154 47  Parts  20,  24 

301 47  Parts  24,  99 

302 47  Parts  24.  99 

303 47  Parts  20,  24 

309 47  Parts  1,  24 

332 47  Parts  20,  24 

544A 47  Parts  15,  76 

49  U.S.C. 
106 14  Part  61 


322 49  Parts  1,  19,  571,  575 

1354 14  Parts  61,  65,  125 

1355 14  Parts  61,  65 

1421 14  Parts  61,  65 

1422 14  Parts  61,  65 

1427 14  Parts  61,  65 

1502 14  Part  125 

1801—1819 29  Part  1910,  1915,  1917, 

1918,  1928 

1903 46  Part  4 

2203 32  Part  855 

2312 23  Part  658 

2316 23  Part  658 

3102 49  Parts  382,  384 

5101  et  seq 49  Part  209 

5701  et  seq 49  Part  209 

10321 49  Part  1053 

10767 49  Parts  1051,  1053,  1312 

20101—20144 49  Part  209 

20103 49  Part  217 

20107 49  Part  "217 

20111 49  Part  217 

20112 49  Part  217 

20301—20305 49  Part  209 

20502—20505 49  Part  209 

20701—20703 49  Part  209 

20901 49  Part  209 

20902 49  Part  209 

21301 49  Parts  209,  217 

21302 49  Part  209 

21303 49  Part  209 

21304 49  Parts  209.  217 

21311 49  Parts  209,  217 

24902 49  Part  209 

30111 49  Parts  571,  575 

30115 49  Part  571 

30117 .49  Part  571 

30123 49  Part  575 

30166 49  Part  571 

32304 49  Part  583 

60102 49  Part  195 

60104 49  Part  195 

60108 49  Part  195 

60109 49  Part  195 

80504 49  Part  209 

49  U.S.C.  Appendix 

1301  note 49  Part  40 

1344 14  Parts  25,  29 

1354 14  Parts  25,  29,  125,  135 

1355 14  Parts  25.  29,  135 

1421 14  Parts  25,  29,  61 

1421—1430 14  Part  125 

1421—1431 14  Part  135 

1422 14  Part  61 

1423 14  Parts  25,  29 

1424 14  Part  25 

1425 14  Parts  25,  29 

1427 14  Part  61 

1428 14  Parts  25,  29 

1429 14  Parts  25,  29 


1430 14  Parts  26,  29 

1434  note 49  Part  40 

1502 14  Parts  125,  135 

1618a 49  Part  40 

2015 49  Part  195 

2157 14  Part  91 

1     2158 14  Part  91 

2311 23  Part  657 

2312. 23  Part  657 

2316 23  Part  657 

2505 49  Parts  382,  383,  384 

2701  et  seq 49  Parts  382,  383,  384 

2717 49  Part  40 

50  U.S.C. 

198 46  Parts  4.  15 

401 22  Part  503 

1701—1706 31  Part  565 

50  U.S.C.  Appendix 

1—44 31  Parts  506,  515,  620 

6 15  Part  771 

566 43  Parts  3800.  3830,  3860 

U.S.  Statutes  at  Large: 

48  Stat. 

1066 47  Part  99 

1082 47  Part  99 

62  Stat. 
162 43  Part  3800 

79  Stat. 
196 46  Part  501 

89  Stat. 

871 40  Part  600 

1117 36  Part  292 

92  Stat. 

2678 29  Part  401 

3206 40  Part  600 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

99  Stat. 

183 10  Part  12 

100  Stat. 

3341 7  Part  1710 

3467—3468 43  Part  3800 

102  Stat. 

908 46  Part  233 

914 45  Part  233 

1851 19  Part  207 

2834 5  Part  630 

4646 36  Part  290 

4693 45  Part  233 

103  Stat. 

1795 46  Part  233 

2489 45  Part  233 

104  Stat. 

143 25  Part  67 

520 33  Parts  157,  160 

831 45  Part  233 


925 45  Part  233 

3244 29  Part  1917,  1926 

106  Stat. 

92 5  Part  630 

832 28  Part  66 

917 49  Part  653 

1914 23  Part  657 

49  Parts  392,  393 

1933 49  Parts  392,  393 

2002 23  Part  650 

2236 12  Part  215 

106  Stat. 

606 45  Part  233 

2316 31  Part  800 

2463 31  Part  800 

3712—3713 24  Part  907 

3790 31  Part  3377 

4102 12  Part  650 

107  Stat. 

40 15  Parts  774,  779,  787 

60 43  Parts  3800,  3830 

405 43  Parts  3830,  3860 

739 7  Part  703 

981 5  Part  531 

1022 5  Part  630 

1046 7  Part  4286 

1312 43  Part  12 

1379 43  Part  12 

2057 19  Parts  102,  207 

29  Part  604 

40  Part  600 

2115 37  Part  201 

108  Stat. 

3 7  Part  4286 

1407 15  Parts  771,  785,  799 

Public  Laws: 

99- 
570 22  Part  503 

101- 

138 22  Part  502 

608 30  Parts  873,  886 

102- 

143 49  Part  654 

365 49  Part  229 

633 49  Part  229 

103- 

103 5  Part  630 

242 49  Part  209 

272 49  Part  217 

Presidential  Documents: 

Executive  Orders: 

10822 22  Part  603 

11912 15  Part  787 

11988 24  Part  66 

11991 24  Part  50 

12002 15  Part  787 

12058 15  Part  787 

12214 16  Part  787 

12366 10  Part  710 

22  Part  503 
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12539 43  Part  12 

12649 45  Part  2542 

12580 33  Part  138 

12600 ...12  Parts  1102,  1402 

12674 5  Parts  5801.  7301 

10  Part  0 

29  Parts  0,  100 

32  Parts  83,  84 

43  Part  12 

12710 31  Part  566 

12731 5  Parts  5801,  7301 

10  Part  0 

29  Parts  0,  100 

32  Parts  83,  84 

43  Part  12 


12735 15  Part  787 

12748 5  Part  591 

12851 15  Part  771 

12867 15  Parts  771,  774,  775,  778,  779, 

785,  787 
12868 15  Parts  771,  774,  775,  778,  779, 

785,787 

12872 31  Part  580 

12897 5  Part  582 

12918 15  Parts  711,  799 

22  Part  126 
12924 15  Part  771 

Nov.  12,  1993 15  Parts  771,  774,  775, 

778.  779,  785,  787 
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This  toble  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public 
Laws,  and  Presidential  docunr>ents  which  are  k>eing  removed  from  Table  I  as  a 
result  of  documents  publishied  in  the  Federal  Register  during  January  through 
August  1994. 

Table  I  is  in  tt^  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1994.  Re- 
movals during  1993  are  in  the  December  1993  LSA  (List  of  CFR  Sections  Af- 
fected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR 
citation,  consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that 
CFR  title. 


U.S.  Code: 

3  U.S.C. 
301 31  Part  580 

5  U.S.C. 

30 45  Part  46 

552 12  Part  790 

47  Part  1 

552b 39  Parts  1,  8 

553 46  Part  530 

49  Part  1207 

3301 5  Part  733 

3302 5  Part  733 

5401  et  seq 5  Part  531 

5402 5  Part  531 

5514 32  Part  90 

6387 5  Part  630 

7301 5  Part  733 

7321—7324 5  Part  733 

7327 5  Part  733 

5  U.S.C.  Appendix 
App 24  Part  2000 

7  U.S.C. 

4 17  Part  4 

6a 17  Part  3 

61 17  Parts  3,  4 

7a 17  Part  140 

12a 17  Part  12 

23 17  Part  190 

553 39  Part  3001 

601—674 7  Parts  907,  908,  910,  1098 

608c 7  Part  966 

612  note 7  Part  250 

1314h 7  Part  723 

1377—1379 7  Part  723 

1431 7  Part  250 

1445 7  Part  723 

4201  et  seq 7  Part  658 

8  U.S.C. 

1101  note 22  Part  42 

1103 8  Pajt  223a 

1153 22  Part  42 

1181 8  Part  223a 

1182 8  Part  223a 

1186a 8  Part  223a 


1225 8  Part  223a 

1226 8  Part  223a 

1227 8  Part  223a 

1251 8  Part  223a 

10  U.S.C. 

131 32  Part  389 

133 32  Part  378 

136 32  Parts  367.  383 

192 32  Part  388 

858 28  Part  527 

1034 32  Part  98a 

2208 32  Part  251 

2301  et  seq 48  Parts  1201,  1206 

2304  note 48  Part  1246 

2306 32  Part  516 

12  U.S.C. 

178 12  Part  792 

635 12  Part  412 

1441a 7  Part  1627 

1715 24  Part  291 

1715  et  seq 24  Part  248 

1715b 24  Part  204 

1715Z 24  Parts  261,  262,  266 

1821 7  Part  1627 

1831P-1 12  Part  225 

3831  et  seq 12  Part  323 

3348 , 12  Part  564 

3909 12  Part  225 

4001  et  seq 12  Part  210 

14  U.S.C. 

85 33  Part  147 

633 46  Part  12 

15  U.S.C. 

12  et  seq 16  Part  412 

13 16  Part  244 

41—58 16  Part  412 

45 16  Part  244 

46 16  Part  244 

78b 17  Part  200 

78c 17  Part  200 

78d 17  Part  200 

78eee 17  Part  200 

78f 17  Part  200 

78k-l ". 17  Part  200 
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781 17  Part  200 

78b 17  Part  200 

79d 17  Part  200 

aOa^l  et  seq 17  Part  274 

271  et  seq 15  Part  295 

272 15  Part  7 

717— 717w 18  Parts  270.  271.  273 

717  et  aeq 18  Part  275 

791  et  seq 18  Part  275 

1204 12  Part  226 

1392 49  Parts  571,  575,  650 

1401 49  Parts  571.  575 

1402 49  Part  571 

1403 49  Part  571 

1407 49  Parts  571,  575 

1421 49  Part  575 

1423 49  Part  575 

1693b 12  Part  205 

2001 40  Part  600 

2003 40  Part  600 

2005 40  Part  600 

2006 40  Part  600 

2079 16  Part  1500 

3301—3432 18  Part  270—274 

16U.S.C. 

251—256 43  Part  3820 

447 43  Part  3820 

460z 43  Part  3820 

4fiOy 43  Part  3820 

482a 43  Part  3820 

1454 15  Part  926 

3801  et  seq 7  Part  708 

17  U.S.C. 

702  ...37  Parts  301.  302.  303.  304.  305.  306. 

307.  308.  309.  311 
802  ...37  Parts  301.  302,  303,  304.  305.  306, 

307.  308.  309,  311 

18  U.S.C. 

202 29  Part  100 

513 32  Part  516 

515 32  Part  516 

643 32  Part  516 

19  U.S.C. 

1202 ..19  Part  123 

1333 19  Part  211 

1335 19  Parts  206,  211 

1337 19  Part  211 

1521 19  Part  173 

2482 19  Part  206 

20  U.S.C. 

1068 34  Part  602 

1061 34  Part  602 

1070d-lc 34  Part  644 

1082 34  Parts  600,  601 

1085 34  Parts  600,  601,  602 

1088 34  Parts  602,  692 

1089 34  Part  692 

1091 34  Part  692 

1141 34  Parts  602,  692 

1221e-3 34  Part  692 


1401 34  Part  602 

2471 34  Part  602 

3381 34  Part  602 

21  U.S.C. 

376 21  Parts  1—1299.  166 

853a 47  Part  1 

22  U.S.C. 

2751— 2796c 32  Part  251 

3811 35  Part  103 

5001  et  seq 15  Part  787 

6035 22  Parts  60,  61.  62.  63,  64,  65 

23  U.S.C. 

103 49  Part  653 

307 23  Part  611 

351 ..23  Parts  611,  650 

25  U.S.C. 

461—479 43  Part  3820 

26  U.S.C. 

170 26  Parts  20.  25 

382 26  Part  301 

642 26  Parts  20.  26 

6091 26  Part  25 

6324A— «324B 26  Part  20 

28  U.S.C. 

509 28  Part  36 

29  U.S.C. 

711 „ 34  Part  366 

744 34  Part  385 

776 34  Part  385 

796 34  Part  366 

796— 796d-l 34  Part  365 

796a— 796d-l 34  Part  365 

796f 34  Part  367 

1679a 20  Part  1005 

31  U.S.C. 

368 31  Part  337 

418 31  Part  601 

483a 22  Part  503 

752 ...31  Part  348 

754b 31  Part  348 

3126 31  Part  330 

3701—3719 17  Part  143 

3716  et  seq 30  Part  216 

9701 46  Part  12 

33  U.S.C. 

1201—1206 33  Part  26 

1208 33  Part  26 

1251  et  seq 40  Part  112 

1311 40  Part  126 

1314 40  Part  126 

1321 33  Parts  130,  131 

1361 40  Part  125 

1509 33  Part  137 

1512 33  Part  137 

1517 33  Part  137 

2030 33  Part  110 

2036 33  Part  110 

2071 33  Part  147 

2734 33  Part  161 
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38  U.S.C. 

510 38  Part  14 

5901 38  Part  14 

39  U.S.C. 

202 39  Part  8 

203 39  Part  8 

205 39  Part  8 

401 39  Part  8 

1003 39  Part  8 

3013 39  Part  8 

40  U.S.C. 

322 49  Part  1 

486 41  Part  101-34 

48  Parts  1201—1206,  1207—1210, 

1212—1217,  1219,  1222—1225,  1227— 

1237,  1242—1246,  1249,  1250,  1252, 

1263, 1912,  1919,  1922, 1927. 1932 

41  U.S.C. 

60 32  Part  516 

403  et  seq 48  Part  1206 

42  U.S.C. 

2891-3 46  Part  46 

1320a-l 42  Part  413 

1395<id 42  Part  1003 

1396J— 1396v .42  Part  406 

1437a 24  Parts  882,  887,  906 

1437aa— 1437ee 24  Part  905 

1437c 24  Part  882 

1437f  note 24  Part  892 

1437U 24  Part  905 

1480 7  Part  1944 

1561a 29  Part  291 

1870 46  Parts  610,  630 

2996fir 46  Part  1601 

3535 24  Parts  571,  892,  2000 

4332 43  Part  3820 

4661—4566 23  Part  713 

4601  note 24  Part  42 

5301  et  seq 24  Part  571 

5424 24  Part  3280 

5601  et  seq 28  Part  31 

5814 10  Part  710 

5815 10  Part  710 

6721  et  seq 31  Part  52 

7101—7362 18  Parts  270,  271,  273,  274 

7613 40  Part  58 

11361 24  Part  882 

11401 24  Part  882 

43  U.S.C. 

161—164 43  Part  2510 

166-169 43  Part  2510 

185 43  Part  2510 

201 43  Part  2610 

231 43  Part  2510 

373 43  Parts  230,  406 

451— 461k 43  Part  406 

602  note 43  Part  423 

1201 43  Parts  1720,  2070,  2610 

1653 33  Part  131 

1701  et  seq 43  Part  4700 


1734 43  Part  3830 

1782 43  Parts  3800,  3830 

1815 33  Part  132 

1822 33  Part  132 

46  U.S.C. 

6 49  Part  209 

13 49  Part  209 

34 49  Part  209 

43 49  Part  209 

64a 49  Part  209 

228j , : 20  Part  266 

2288 20  Part  266 

431 , 49  Part  209 

437 49  Parts  209.  217 

438 49  Parts  209,  217,  220 

46  U.S.C. 
8105 46  Part  78 

46  U.S.C.  Appendix 

816 46  Part  530 

841a 46  Part  530 

1114 46  Part  501 

1241e— 12410 46  Part  381 

1709 46  Part  630 

1716 46  Part  530 

47  U.S.C. 

154 47  Part  99 

301 : 47  Part  99 

302 47  Part  99 

303 47  Part  99 

322 47  Parts  24,  99 

503 47  Part  1 

48  U.S.C. 

364a^-364c 43  Part  3820 

49  U.S.C. 

1344 14  Parts  26.  29 

1364 14  Parts  26,  29,  61,  126,  136 

1355 14  Parts  25,  29,  61,  135 

1421 14  Parts  25,  29,  61 

1421—1430 14  Part  125 

1421—1431 14  Part  136 

1422 14  Part  61 

1423 14  Parts  26,  29 

1424 14  Parts  25,  29 

1425 14  Parts  26,  29 

1427 14  Part  61 

1428 14  Parts  25,  29 

1429 14  Parts  25,  29 

1430 14  Parts  25,  29 

1472 14  Part  121 

1502 14  Parts  125, 135 

1601  et  seq 49  Part  653 

1667 49  Part  626 

2316..... 23  Part  658 

10321 49  Part  1207 

10751 49  Part  1207 

11142 49  Part  1207 

11145 49  Part  1207 

12701  et  seq 49  Part  383 

49  U.S.C.  Appendix 
26 49  Part  209 
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1421 14  Parts  61.  63.  65.  121 

1422 14  Parts  61,  63,  65 

1427 14  Parts  61.  63.  65 

1655 49  Part  209 

1903 46  Part  4 

2002 49  Part  195 

2015 49  Part  196 

50U.S.C. 

1601—1651 31  Part  580 

1701  et  seq 31  Part  565 

2061  et  seq 44  Part  322 

50  U.S.C.  Appendix 

5 31  Parts  505.  515.  520 

2155 31  Part  800 

U.S.  Statutes  at  Large: 

32  Stat. 
390 43  Part  419 

40  Stat. 
415 31  Part  505 

48  Stat. 

1066 47  Part  24 

1082 47  Part  24 

49  Stat. 

1817 43  Part  3820 

50  Stat. 

1827 43  Part  3820 

62  Stat. 

162 43  Part  3820 

80  Stat. 

885—890 7  Parts  215.  220 

86  Stat. 

897 40  Part  112 

88  Stat. 

1561 22  Part  508 

89  Stat. 

871 40  Part  600 

901 40  Part  600 

1035 ; 43  Part  419 

90  Stat. 

889 43  Part  419 

1211 43  Part  419 

92  Stat. 

865 17  Part  32 

867—869 17  Part  32 

3206 40  Part  600 

3350 18  Part  275 

94  Stat. 
473 20  Part  404 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

98  Stat. 

1797 20  Part  404 

1801—1802 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 


103  Stat. 

2472 20  Part  404 

104  Stat. 

523 33  Part  26 

105  Stat. 

2208 33  Part  26 

106  Stat. 

1374 43  Parts  3730.  3830.  3850 

1378—1379 43  Parts  3730,  3830.  3850 

4237 37  Part  201 

107  Stat. 

1312 43  Part  12 

1379 43  Part  12 

2057 40  Part  600 

Public  Laws: 

92— 
583 15  Part  926 

94- 
163 40  Part  600 

95- 
91 18  Part  275 

98- 

181 12  Part  225 

502 43  Part  12 

99- 

272 31  Part  51 

591 7  Part  1710 

100- 

342 49  Part  209 

456 32  Part  98a 

690 24  Part  24 

101- 

60 18  Part  272 

73 12  Part  701 

102- 
25 5  Part  630 

103- 
3 5  Part  630 

Presidential  Documents: 

Executive  Orders: 

11222 10  Part  0 

22  Part  1001 
29  Part  100 

11514 24  Part  58 

11652 22  Part  503 

11735 33  Parts  130.  131 

40  Part  112 

11991 24  Part  58 

12009 18  Parts  270,  273.  275 

12107 5  Part  733 

12123 33  Part  132 

12148 44  Part  322 

12418 33  Parts  130.  131.  132 

12532 15  Part  787 

12549 43  Part  12 

12571 15  Part  787 

12673 44  Part  2 

12730 15  Parts  771.  774,  775.  778,  779, 

785.  787 
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Notices: 

Sept.  4.  1986 15  Part  787 

Sept.  25.  1992 15  Parts  771,  775.  778 

Sept.  26.  1991 15  Parts  774.  779.  785 

Nov.  11,  1992 15  Part  778 

Nov.  14,  1991 15  Parts  771,  774.  775. 


779,  785 
Reorganization  Plans: 

No.  3  of  1968 40  Part  112 

No.  3  of  1946 15  Part  7 

No.  2  of  1978 5  Part  733 

44  Part  322 
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1993 

58  FR  Page 

51211-51563 ,....   Oct.  1 

51566-61755 ,...,  4 

51757-61971 5 

51973-52206 6 

52207^2395 7 

52397-52628 8 

52629-62873 12 

52875-53096 13 

53097-53392 14 

53393-63634 15 

53636-53831 18 

63833-54024 19 

54026-54270 20 

54271-64484 ^...  21 

54485-64924 22 

64925-57533 26 

57636-67716 26 

57717-67960 27 

58097-68254 28 

57951-68264 29 

68265-^482 Nov.  1 

5848»-68639 2 

68641-58734 3 

58735-58934 4 

58936-59158 5 

59159-59342 8 

59343-59638 9 

59639-69930 10 

69931-60100 12 

60101-60361 15 

60363-60640 16 

60641-60766 17 

60769-60990 18 

60991-61610 19 

61611-61796 : 22 

61797-62032 23 

62033-62258 24 

62259-62494 26 

62495-63022 29 

63023-63275 30 

63277-63518 Dec.  1 

63519-63884 2 

63885-64100 3 

64101-64364 6 

64365-64454 7 

64454-64668 8 

64669-64869 9 

64871-65097 10 

66099-65276 13 

65277-65525 14 

65527-66656 15 

65657-66863 16 

66865-66245 17 

66247-67302 20 

67303-67624 21 

67625-68014 22 

68015-68290 23 


68291-68503 27 

68606-68713 28 

68715-69168 29 

69169-69684 30 

1994 
59  FR  Page 

1-240 Jan.  3 

241-498 4 

499-661 5 

653-945 6 

947-1261 7 

1263-1445 10 

1447-1616 11 

1617-1888 12 

1889-2280 13 

2281-2518 14 

2519-2724 18 

2725-2924 19 

2925-3311  20 

3313-3512 21 

3613-3632 24 

3633-3650 25 

3651-3769 26 

3771-3980 27 

3981-4232 28 

4233-4646 31 

4547^778 February  1 

4779-5070 2 

5071-6312 3 

5313-5514 4 

6615-5696 7 

5697-6927 8 

5929-6211  9 

6213-6529 10 

6531-6863 11 

6866-7191  14 

7193-7628 16 

7629-7892 16 

7893-8118 17 

8119-6379 18 

8381-6515 22 

8617-8822 23 

8823-9063 24 

9065-9380 26 

9381-9611 28 

9613-9916 March  1 

9917-10045  ;....  2 

10047-10263 3 

10265-10567 4 

10569-10720 7 

10721-10937 8 

10939-11174 9 

11175-11471 10 

1147^-11698 11 

11699-11896 14 

11897-12141 16 

12143-12521 16 

12523-12793 17 

12795-13177 18 
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13181-13428 21 

13429-13637 22 

13639-13863 23 

13865-14081 24 

14083-14356 25 

14357-14540 28 

14541-14734 29 

14736-15032 30 

15033-15311 31 

15313-16609 April  1 

15611-15825 4 

15826-16088 5 

16089-16610 6 

16611-16767 7 

16769-16960 8 

16961-17221 11 

17225-17452 12 

17453-17674 13 

17675-17916 14 

17917-18290 15 

18291-18469 18 

18471-18707 19 

18709-18941 20 

18943-19124 21 

19125-19625 22 

19627-21618 25 

21619-21915 26 

21917-22112 28 

22123-22489 29 

22491-22721 May  2 

22723-22949 3 

22961-23118 4 

23119-23610 6 

23611-23788 6 

23789-24028 9 

24029-24340 10 

24341-24629 11 

24631-24884 12 

24885-25286 13 

26287-25554 16 

25655-25774 17 

26775-26095 18 

26097-26406 19 

26407-26582 20 

26583-26732 23 

26733-26926 24 

26927-27211 25 

27213-27427 26 

27429-27961 27 

27963-28206 31 

28207-28457 June  1 

28459-28757 2 

28759-29183 3 

29185-29350 6 

29351-29534 7 

29535-29710 8 

29711-29936 9 

29937-30276 10 


30277-30500 13 

30501-30662 14 

30663-30861 15 

30863-31105 18 

31107-31502 17 

31503-31915 20 

31917-32073 21 

32075-32307 22 

32309-32646 23 

32647-32869 24 

32871-33192 27 

33193-33412 28 

33143-33639 29 

33641-33895 30 

33897-34342 July^ 

34343-34552 5 

34553-34754 6 

34766-34966 7 

34967-36210 8 

35211-35460 11 

35461-35606 12 

36607-36846 , 13 

35847-36016 14 

36017-36350 15 

36351-36690 18 

36691-36892 19 

36893-37161 20 

37163-37397 21 

37399-37649 22 

37651-37928 25 

37929-38098 26 

38099-38339 27 

38341-38648 28 

38549-38874 29 

38875-39246 Axigust  1 

39247-39412 2 

39413-39671 3 

39673-39935 4 

39937^40204 5 

40205-40461 8 

40463-40790 9 

40791^1218 10 

41219-41376 11 

41377^1634 12 

41637^1972 IS 

41973-12146 16 

42147-42486 17 

42487-42749 18 

42751-43023 19 

43026-43280 22 

43281-43440 23 

43441-43701 24 

43703-44017 25 

44019-44302 26 

44303-14606 29 

44607-44888 30 

44889-45181 31 
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LSA 

List  of  CFR  Sections  Affected 


September  1994 

Save  this  issue  for  Titles 
42-50  (Annual) 

Title  1-16 

Changes  January  3,  1 994 
through  September  30,  1994 

Title  17-27 

Changes  April  1 ,  1 994 
through  September  30,  1 994 

Title  28-41 

Changes  July  1,  1994 
through  September  30,  1994 

Title  42-50 

Changes  October  1,  1993 
through  September  30,  1 994 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regrulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Regrister  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
2S-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  BokVoc*  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  BokVoc*  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (i.e.  59  FR 
for  1994)  and  the  page  number.  Example:  24727  cite  as  59  FR  24727.  For  your  con- 
venience, the  volume  number  has  been  included  in  the  Table  of  Federal  Register 
Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  2&-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Fallowing  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority  ci- 
tations added  to  or  removed  from  Table  I  as  a  result  of  documents  published  in 
the  Federal  Register  since  January  1, 1994. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  Identifies  the  volume 
number,  the  Inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cvmiulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 

Brian  Swidal  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Richard  L.  Clajn?oole,  assisted  by  Laurice  Clark,  Ken  Pajrne  and  Rob 
Sheehan.  INQUIRIES,  telephone  202-523-^227. 
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SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  sureestions  to  Martha  L.  Girard,  Director,  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration,  Washington. 
DC  20406. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(CompfWng  a  Comptote  CFR  S«t) 


Tllte 


1,  2  (2  Reserved)  

3  (1993  Compilation  and  Parts  100  and  101) 

4  

5  Parts:. 

1-699  

700-1199  

120O-End,  6  (6  Reserved)  

7  Parts:. 

0-26 

27-15  

46-61  

52  

53-200  

210-299  

300-399  

400-609  

700-899  

900-809  

1000-1059  

1060-1119  

1120-1199  , 

1200-1499  

1500-1899  

1900-1939  

1940-1949  

1950-1999  

2000-fend  

8 

9  Ports:. 

1-199  

200-End 

10  Parts:. 

0-50 

51-199  

200-399  

400^99  

500-End 

1 1 

12  Ports:. 

1-199  

200-219  

220-299  

300-499  

500-589  

600-End 

13  

14  Ports:. 

1-59 

60-139  


Slock  Number 


Price 


(869-022-00001-2)  $5.00 

(869-022-00002-1)  33.00 

(869-022-00003-9)  5.60 

(869-O22-00004-7)  22.00 

(869-022-00005-5)  19.00 

(869-022-00006-3)  23.00 

(869-022-00007-1)  21.00 

(869-022-00008-0)  14.00 

(869-022-00009-8)  20.00 

(869-022-00010-1)  30.00 

(86M)22-00011-0)  23.00 

(869-022-00012-8)  32.00 

(869-022-00013-6)  16.00 

(869-O22-00014-4)  18.00 

(869-022-0001&-2)  22.00 

(869-022-00016-1)  34.00 

(869-022-00017-9)  23.00 

(869-022-00018-7)  15.00 

(869-022-00019-5)  12.00 

(869-022-00020-9)  30.00 

(869-022-00021-7)  30.00 

(869-022-00022-5)  15.00 

(869-022-00023-3)  30.00 

(869-022-00024-1)  35.00 

(869-022-00025-0)  14.00 

(869-022-00026-8)  22.00 

(869-022-00027-6)  29.00 

(869-O22-O002&-4)  23.00 

(869-022-00029-2)  29.00 

(86^-022-00030-6)  30.00 

(869-022-00031-4)  15.00 

(869-022-00032-2)  21.00 

(869-022-00033-1)  37.00 

(869-022-00034-9)  14.00 

(869-022-00035-7)  12.00 

(869-022-00036^)  16.00 

(869-022-00037-3)  28.00 

(869-022-00038-1)  22.00 

(869-022-00039-0)  20.00 

(869-022-00040-3)  32.00 

(869-022-00041-1)  30.00 

(869-022-00042-0)  32.00 

(869-022-O0043-8)  26.00 


Revision 

Date 

Jan. 

1994 

iJan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

«Jan. 

1993 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

6  Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

Jan. 

1994 

See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complote  CFR  Set) 


UN* 


Stocic  Number 


Price 


140-199 (869-022-00044-6)  13.00 

200-1199 (869-022-00045-4)  23.00 

1200-End  (869-022-00046-2)  16.00 

15  Parts:. 

0-299  (869-022-00047-1)  15.00 

300-799  (869-022-00048-9)  26.00 

800-End (869-022-00049-7)  23.00 

16  Parts:. 

0-149  (869-022-00050-1)  6.50 

150-999  (869-022-00051-9)  18.00 

1000-End  (869-022-00052-7)  25.00 

17  Parts:. 

1-199  (869-022-00054-3)  20.00 

200-239 (869-022-00055-1)  23.00 

240-End (869-022-00056-0)  30.00 

18  Ports:. 

1-149  (869-022-00057-8)  16.00 

150-279 (869-022-00058-6)  19.00 

280-399  (869-022-00059-4)  13.00 

400-End (869-022-00060-8)  11.00 

19  Parts:. 

1-199  (869-022-00061-6)  39.00 

200-End (869-022-00062-4)  12.00 

20  Parts:. 

1-399  (869-022-00063-2)  20.00 

400-199  (869-019-00064-0)  31.00 

50O-End (869-O22-00065-9)  31.00 

21  Parts:. 

1-99  (869-022-00066-7)  16.00 

100-169  (869-022-00067-5)  21.00 

170-199  (869-022-00068-3)  21.00 

200-299  (869-022-00069-1)  7.00 

300-499  (869-022-0007O-5)  36.00 

500-599  (869-022-00071-3)  16.00 

600-799  (869-022-00072-1)  8.50 

800-1299 (869-022-00073-0)  22.00 

1300-End  (86&-022-00074-8)  13.00 

22  Parts:. 

1-299  (869-022-00075-6)  32.00 

300-End (869-022-00076-4)  23.00 

23  (869-022-00077-2)  21.00 

24  Parts:. 

0-199  (869-022-00078-1)  36.00 

200-499  (869-019-00079-8)  36.00 

500-699  (869-022-00080-2)  20.00 

700-1699 (869-022-00081-0)  39.00 

1700-End  (869-022-00082-9)  17.00 

25   (869-022-00083-7)  32.00 

26  Parts:. 

§§1.0-1-1.60  (869-019-00084-4)  21.00 

§51.61-1.169 (869-019-00085-2)  37.00 


Revision 
Date 


Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 


Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1993 
1994 

1994 
1994 

1994 
1993 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 

1994 
1993 
1994 
1994 
1994 
1994 

1993 
1993 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Number 


§§1.170-1.300  (869-022-00086-1)  

§§1.301-1.400  (869-022-00087-0)  

§§1.401-1.440  (869-019-00088-7)  

§§1.441-1.500  (869-022-0008&-6)  

§§1.501-1.640  (869-022-00090-0)  

§§1.641-1.850  (869-022-00091-8)  

§§1.851-1.907 (869-017-00092-5)  

§§1.908-1.1000 (869-022-00093-4)  

§§1.1001-1.1400  (869-022-00094-2)  

§§1.1401-End  (867-022-00095-1)  

2-29  (869-022-00096-9)  

30-39  (869-022-00097-7)  

40-49  (869-019-00098-4)  

50-299  (869-022-00099-3)  

300-499  (869-022-00100-1)  

500-599  (869-022-00101-9)  

600-End (869-022-00102-7)  

27  Ports:. 

1-199  (869-019-00103-4)  

200-End (869-022-00104-3)  

26  Ports:. 

0-42  (869-022-00105-1)  

43-End  (869-O22-O0106-0)  

29  Ports:. 

0-99  (869-022-00107-«)  

100-499  (869-O22-00108-6)  

500-899  (869-019-00109-3)  

900-1899  (869-019-00110-7)  

1900-1910  (§§1901.1  to  1910.999)  (869-019-00111-5)  31.00 


Price 

24.00 
17.00 
31.00 
22.00 
21.00 
24.00 
27.00 
27.00 
24.00 
32.00 
24.00 
18.00 
13.00 
14.00 
24.00 
6.00 
8.00 

37.00 
13.00 

27.00 
21.00 

21.00 

9.50 

36.00 

17.00 


1910  (§§1910.1000  to  end)  (869-019-00112-3) 

1911-1925 (869-019-00113-1) 

1928  (869-022-00114-1) 

1927-End  (869-019-00115-8) 

30  Ports:. 

1-199  (869-019-00116-6) 

200-699  (869-019-00117-4) 

70O-End (869-019-00118-2) 

31  Ports:. 

0-199  (869-022-00119-1) 

200-End (869-022-00120-5) 

32  Ports:. 

1-39,  Vol.  I  

1-39,  Vol.  n „ 

1-39,  Vol.  m  

1-190  (869-019-00121-2) 

191-399  (869-019-W122-1) 

400-629 (869-022-00123-0) 

630-699  (869-019-00124-7) 

700-799  (869-022-00125-6) 

800-End (869-022-00126-4) 

33  Ports:. 


21.00 
22.00 
33.00 
36.00 

27.00 
20.00 
27.00 

18.00 
30.00 

15.00 
19.00 
18.00 
30.00 
36.00 
26.00 
14.00 
21.00 
22.00 


Revision 
Date 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

6  July 

July 

July 


994 
994 
993 
994 
994 
994 
993 
994 
994 
994 
994 
994 
993 
994 
994 
994 
994 

993 
994 

994 
994 

994 
994 
993 
993 
993 
993 
993 
994 
993 

993 
993 
993 

.994 
994 

984 
984 
984 
993 
993 
994 
993 
994 
994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Numt>er 


1-124  (869-019-00127-1) 

125-199  (869-019-00128-0) 

200-End (869-022-00129-9) 

34  Parts:. 

1-299  (869-019-00130-1) 

300-399  (869-019-00131-0) 

400-End (869-019-00132-8) 

^   (867-01^-00133-6) 

36  Ports:. 

1-199  (869-022-00134-5) 

200-End (869-022-00135-3) 

^7   (869-019-00136-1) 

36  Ports:. 

0-17  (869-019-00137-9) 

1»-End (869-019-00138-7) 

39  (869-022-00139-6) 

40  Ports:. 

1-51  (869-O19-00140-9) 

52  (869-019-00141-7) 

53-59  (869-022-00142-6) 

60 (869-01&-00143-3) 

61-80  (869-019-00144-1) 

81-85  (869-019-00145-0) 

86-99  (869-019-00146-«) 

100-149  (869-022-00147-7) 

150-189  (869-019-00148-4) 

190-259  (869-019-00149-2) 

260-299  (869-019-00150-6) 

300-399  (869-022-00151-5) 

400-424  (869-019-00152-2) 

425-699  (869-019-00153-1) 

700-789  (869-019-00154-9) 

790-End (869-019-00155-7) 

41  Chapters:. 

1.  1-1  to  1-10  

1. 1-11  to  Appendix,  2  (2  Reserved) 

3-6  

7  

8  ■" 

9  

10-17 ;     

18,  Vol.  I,  Parts  1^ .'".'. 

18,  Vol.  II,  Parts  6-19 

18,  Vol.  m.  Parts  20^2  

19-100 """""""!"" 

1-100  (869^19^756^)" 

101  (869-019-00157-3)  . 

102-200  (869-022-00158-2)  . 

201-End (869-019-00159-0)  . 

42  Ports:. 

1-399  (869-O19-00160-3)  . 


Price 

20.00 
25.00 
24.00 

27.00 
20.00 
37.00 
12.00 

15.00 
37.00 
20.00 

30.00 
30.00 
16.00 

39.00 
37.00 
11.00 
35.00 
29.00 
21.00 
39.00 
39.00 
24.00 
17.00 
39.00 
33.00 
27.00 
28.00 
26.00 
26.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
10.00 
30.00 
15.00 
12.00 


Revision 
Dote 


July  1, 
July  1, 
July  1. 

July  1, 
July  1, 
July  1, 
July  1, 

July  1. 
July  1. 
July  1, 

July  1, 
July  1, 
July  1, 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


993 
993 
994 

993 
993 
993 
993 

994 
994 
993 

993 
993 
994 

993 
993 
994 
993 
993 
993 
993 
994 
993 
993 
993 
994 
993 
993 
993 
993 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
993 
993 
994 
993 


24.00       Oct.  1,  1993 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  Complete  CFR  Set) 


Tme 


Stock  Number 


Price 


400-429  (869-019-00161-1)  25.00 

430-End (869-019-00162-0)  36.00 

43  Parts: 

1-999  (869-019-00163-8)  23.00 

1000-3999  (869-019-00164-6)  32.00 

4000-End  (869-019-00165-4)  14.00 

44   (869-019-00166-2)  27.00 

45  Parts:. 

1-199  (869-O19-00167-1)  22.00 

200-499  (86^-019-00168-9)  15.00 

500-1199 (869-019-00169-7)  32.00 

1200-End (869-019-00170-1)  22.00 

46  Ports:. 

1-40 (869-019-00178-9)  18.00 

41-68  (869-019-00172-7)  16.00 

70-89  (869-019-00173-5)  8.50 

90-139 (869-O19-00174-3)  15.00 

140-155  (869-019-0017&-1)  12.00 

156-165  (869-019-00176-0)  17.00 

166-199  (869-019-00177-8)  .17.00 

200-499  (869-019-00178-6)  20.00 

500-End (869-019-00179-4)  15.00 

47  Pdrts:. 

0-19 (869-019-00180-«)  24.00 

20-39  (869-019-00181-6)  24.00 

40-69  (869-019-O0182-4)  14.00 

70-79  (869-019-00183-2)  23.00 

80-End  (869-019-00184-1)  26.00 

48  Cttopters:. 

1  (Parts  1-51)  (869-019-00185-9)  36.00 

1  (Parts  52-99)  (869-019-00186-7)  23.00 

2  (Parts  201-251) (869-019-00187-5)  16.00 

2  (Parts  252-299) (869-019-00188-3)  12.00 

3-6 (869-019-00189-1)  23.00 

7-14  (869-O19-00190-5)  31.00 

15-28  (869-O19-00191-3)  31.00 

29-End (869-019-00192-1)  17.00 

49  Ports:. 

1-99  (86M)19-00193-0)  23.00 

100-177  (869-019-00194-8)  30.00 

17fr-199  (869-019-00195-6)  20.00 

200-399  (869-019-00196-4)  27.00 

40(^999  (869-019-00197-2)  33.00 

1000-1199  (869-019-00198-1)  18.00 

120a-End  (869-019-00199-9)  22.00 

50  Ports:. 

1-199 (869-019-00200-6)  23.00 

200-599  (869-019-00201^)  21.00 

60O-End ~....; (869-019-00202-2)  22.00 


Revision 
Dote 

Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 


Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 


See  footnotes  at  end  of  table. 
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CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(Comprising  a  Compl«»«  CFR  S«l) 


TNI* 


Stocic  Numbsr 


Price 


Rsvision 
Date 


CFR  Index  and  Finding  Aids (869-022-00053-6) 38.00      Jan.  1. 1994 


Complele  1994  CFR  set 

Microflctie  CFR  EdHion:. 

Complete  set  (one-time  mailing) 
Complete  set  (one-time  mailingr) 
Complete  set  (one-time  mailing) 
Subscription  (mailed  as  issued)  .. 
Individual  copies 


829.00 

188.00 
188.00 
223.00 
244.00 
2.00 


1994 

1991 
1992 
1993 
1994 
1994 


•Because  title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
snould  be  retained  as  a  permanent  reference  source 

J»The  July  1  1986  edition  of  32  CFR  parts  1—189  contains  a  note  only  for  parts  1— 
^   °«i^,r;t,!!°K'!?f  ™^_*,^.£f.'^^.®  Defense  Acquisition  Regulations  in  parts  1- 

chap- 

49  consult  the  three  CFR  voiiimesiMued  Julyiri984  cont^  ^ 

io2?*li,*™®'v^?°H.^2,  this  volume  were  promulgated  during  the  period  April  1. 
1990  through  March  31.  1993.  The  CFR  volume  issued  April  1,  1990  should  be  re^ 

•No  amendments  to  this  volume  were  promulgated  during  the  period  July  1  1991 
tl^ugh  June  30.  1993.  The  CFR  volume  issued  July  1.  1991  should  be  retained 
io^*i"S®°     w°'®o!^°,'^^^  yiS!'™®  *®"  promulgated  during  the  period  January  1. 
toSed^  *"      •    ^  ^®  ^^^  volume  issued  Januaj^  1.  1^  should  be>e- 

Order  ^pna  Superintendent  of  Documents.  Attn:  New  Orders.  PO  Box  371954. 
Pittsburgh.  PA  15250-7954.  Charge  orders  (VISA.  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  fi-om  8:00  a.m  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 


Ottier  Reiated  l>ui9iicaMons 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  490.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 444.00 

Individual  copies  6.00 

Federal    Register    Document    Drafting 

Handbook  5.60 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations       20.00 

List  of  CFR  Sections  Affected.  1973-1985 

(Titles  1  through  16)  Vol.  I  27.00 

(Titles  17  through  27)  Vol.  H 25.00 

(Titles  28  through  41)  Vol.  HI  28.00 

(Titles  42  through  50)  Vol.  IV  25.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription 24.00 

Federal  Register  Index: 

Yearly  subscription  22.00 

CFR  Index  and  Finding  Aids 38.00 
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Revision  Date 


dally 
1991 


Jan.  1. 1994 

1990 
1990 
1990 
1990 


1994 


SEPTEMBER  1994  11 

CHANGES  JANUARY  3.  1994  THROUGH  SEPTEMBER  30,  1994 


TITLE  1 -GENERAL  PROVISIONS 

Chapter  I— Administrative  Com- 
mittee of  ttie  Federai  Register 
(Parts  1-49) 

Patre 

11.2  Revised 48990 

11.3  Revised 48990 

11.6  Revised 48990 

11.7  Revised 48990 

11.8  Revised 48990 

Ctiapter  Hi— Administrative  Con- 
ference of  ttie  United  States 
(Parts  300-399) 

305  Amended 6213 

310  Amended 6213 

I'  TITLE  3-THE  PRESIDENT 
PreskJentiol  Documents 

Proclamations 

5983  Suspended  by  Proc.  6693 26923 

6579  See  Proc.  6650 8115 

6641  Modified  by  Proc.  6650 8115 

See  Proc.  6704 34329 

6644 1261 

6645 2723 

6646 2925 

6647 2927 

6648 5691 

6649 5693 

6650 8115 

6651 10049 

6652 10265 

6653 10721 

6654 10723 

6655 10726 

6656 11175 

6657 13639 

6658 14357 

6659 14729 

6660 14731 

6661 .V. 16505 

6662 16507 

6663 16769 

6664 16961 

6665 17453 

6666 5 17455 

6667 17911 

18287 

18289 

6670 18467 


6671 18469 

6672 18471 

6673 18707 

6674 19123 

6675 19125 

6676 19629 

6677 21913 

6678 22123 

6679 22956 

6680 22957 

6681 22959 

6682 23611 

6683..... 24027 

6684 24335 

6685 24337 

6686 24627 

6687 24629 

6688 24883 

6689 25783 

6690 26407 

6691 26583 

6692 26733 

6693 _ 26923 

6694 ^ 27963 

6695 „ 28459 

6696 28461 

6697 28463 

6698 , 28757 

6699 30663 

6700 30665 

6701 31101 

6702 32309 

6703 32643 

6704 34329 

6705 34343 

6706 36893 

6707 37395 

6708 38873 

6709 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

6714 43023 

6715 43436 

6716 43701 

6717 , 47067 

6718 47525 

6719 47779 

6720 48379 

6721 48381 

6722 48987 

6723 49149 

6724 49333 

6725 49669 

6726 49777 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  SEPTEMBER  30.  1994 


TITLE  3      Proclamatk)n»-Con. 

6727 49779 

Executive  Orders 

1919Mi  Revoked  in  part  by  PLO 

7046 24648 

Revoked  in  part  by  PLO  7065 

35054 

July  2,  1910  Revoked  in  part  by 

PLO  7079 45234 

July  9,  1910  Revoked  in  part  by 

PLO  7076 39702 

March  14,  1911  See  PLO  7068 35859 

December   12,    1917   Revoked   in 

part  by  PLO  7029 8868 

3406  Revoked  in  part  by  PLO  7048 

24649 

Corrected 29661 

4257  Revoked  in  part  by  PLO  7056 

29206 

5327  Revoked  in  part  by  PLO  7086 

49568 

5327  Revoked  in  part  by  PLO  7039 

19641 

6016  Revoked  in  part  by  PLO  7039 

19641 

7038  Revoked  in  part  by  PLO  7039 

19641 

7048  Revoked  in  part  by  PLO  7048 

24649 

7693  Revoked  in  part  by  PLO  7028 

7226 

8248   Superseded  or  revoked   in 

part  by  EO  12919 29525 

8685  Revoked  in  part  by  PLO  7045 

24947 

8979  Revoked  in  part  by  PLO  7078 

44332 

10222  Superseded  or  revoked  by 

EO  12919 29525 

10480  Superseded  or  revoked  by 

EO  12919 29525 

10647  Superseded  or  revoked  by 

EO  12919 29525 

10789  Amended  by  EO  12919 29525 

11063    Revised    and    revoked    in 

part  by  EO  12892 2939 

11179  Superseded  or  revoked  by 

EO  12919 29525 

11355  Superseded  or  revoked  by 

EO  12919 29525 

11790  Amended  by  EO  12919 29525 

11912  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12002  See  EO  12923 34551 

5eeE0  12924 43437 


12148  Superseded  or  revoked  by 

EO  12919 29525 

12214  See  EO  12923 34551 

See  EO  12924 43437 

12250  See  EO  12892 2939 

Supplemented  by  EO  12898 7629 

12259  Revoked  by  EO  12892 2939 

12521  Superseded  or  revoked  by 

EO  12919 29525 

12582  Revoked  by  EO  12913 23115 

12649  Superseded  or  revoked  by 

EO  12919 29525 

12722    Continued    by    Notice    of 

July  19,  1994 37151 

12724    Continued    by    Notice    of 

July  19,  1994 37151 

12729  Revoked  by  EO  12900 9061 

12735  See  EO  12923 34551 

See  EO  12924 43437 

12755  See  EO  12923 34561 

See  EO  12924 43437 

12759   Revoked   in   part   by   EO 

12902 11463 

12773  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12775  See  EO  12914 24339 

See  EO  12917 26925 

See  EO  12920 30501 

See  EO  12922 32645 

See  EO  12924 43437 

12779    Revoked   in   part   by   EO 

12917 26925 

See  EO  12920 30503 

See  EO  12922 32645 

12808    Continued    by    Notice    of 

May  25.  1994 27429 

12810  See  Notice  of  May  25,  1994 

27429 

12831  See  Notice  of  May  25, 1994 

27429 

12840  Superseded  by  EO  12903 11473 

12846  See  Notice  of  May  25, 1994 

27429 

12851  See  EO  12923 34551 

See  EO  12924 43437 

12853   Revoked   in   part   by   EO 

12917 26925 

See  EO  12922 32645 

12864  Amended  by  EO  12890 499 

Amended  by  EO  12921 30667 

12865  Continued    by    Notice    of 
Aug.  17 42749 

12872  See  EO  12922 32645 

12873  See  EO  12902 11463 

12874  See  EO  12899 8113 

12875  See  EO  12989 7629 


SEPTEMBER  1994        ,  13 

CHANGES  JANUARY  3.  1994  THROUGH  SEPTEMBER  30.  1994 


12878  Amended  by  EO  12912 22949 

12882  Amended  by  EO  12907 18291 

12890 499 

12891 2935 

12892 2939 

See  Memorandum  of  Jan.  17, 

1994 8513 

12893 4233 

12894 4237 

12895 4239 

12896 5515 

12897 5517 

12898 7629 

12899 8113 

12900 9061 

12901 10727 

12902 11463 

12903 11473 

12904 13179 

12905 14733 

12906 17671 

12907 18291 

12908 21907 

12909 21909 

12910 21915 

12911 21121 

12912 ." 22949 

12913 23115 

12914 24339 

See  EO  12920 30501 

See  EO  12922 32645 

12915 25775 

12916 25779 

12917  See  EO  12920 30501 

12918 28205 

12919 29525 

12920  See  EO  12922 32645 

12921 30667 

12922 30667,  32645 

12923  Revoked  by  EO  12924 43437 

12923 34551 

12924 43437 

12925 26917,  45181 

12926 47227 

12927 47781 

12928 48377 

Administrative  Orders 

Memorandums: 

Dec.  30,  1992  See  Memorandum  of 

Apr.  21,  1994  ..„ 21619 

Jan.  1,  1994 „ 653 

Jan.  8.  1994 5071 

Jan.  17,  1994 8513 

See  EO  12892 2939 

Jan.  29,  1994 5929 


Mar.  10,  1994 14079 

Mar.  29.  1994 17223 

Mar.  30,  1994 17229 

Apr.  21,  1994 19627,  21619 

Apr.  29,  1994 22951,  22953 

June  20,  1994 33413 

June  30,  1994 34341 

July  11.  1994 36017 

July  26,  1994 40205 

Aug.  2, 1994 40463 

Notices: 

May  25,  1994 .". 27429 

July  19.  1994 37151 

Aug.  17.  1994 42749 

Presidentidl  Determinations: 

No.  93-16  of  Mar.  20,  1993  Termi- 
nated in  part  by  USTR  no- 
tice of  Mar.  10, 1994 11360 

No.  94-7  of  Dec.  18,  1993 1 

No.  94-8  of  Jan.  5,  1994 7893 

No.  94-9  of  Jan.  5,  1994 2929 

No.  94-10  of  Jan.  5.  1994 2931 

No.  94-11  of  Jan.  13.  1994 4547 

No.  94-12  of  Jan.  16.  1994 2933 

No.  94-13  of  Jan.  14.  1994 4777 

No.  94-14  of  Feb.  1, 1994 5931 

No.  94-15  of  Feb.  18.  1994 10047 

No.  94-16  of  Mar.  16.  1994 14081 

No.  94-17  of  Mar.  20.  1994 14735 

No.  94-18  of  Mar.  22.  1994 14737 

No.  94-19  of  Mar.  25,  1994 15609 

No.  94-20  of  Mar.  30.  1994 17225 

No.  94-21  of  Mar.  30.  1994 17227 

No.  94-22  of  Apr.  1.  1994 17231 

No.  94-23  of  May  3.  1994 24625 

No.  94-24  of  May  16,  1994 28759 

No.  94-25  of  May  16,  1994 27431 

No.  94-26  of  June  2,  1994 31103 

No.  94-27  of  June  2,  1994 31105 

No.  94-28  of  June  6,  1994 31107 

No.  94-29  of  June  27,  1994 36211 

No.  94-30  of  June  30,  1994 36607 

No.  94-31  of  July  1.  1994 35609 

Amended  by  No.  94-47  of  Sept. 

9.1994 48553 

No.  94-32  of  July  12.  1994 37649 

No.  94-33  of  July  14.  1994 37147 

No.  94-34  of  July  15.  1994 37149 

Supersedes  version  printed  at 

59  FR  37149 37397 

No.  94-35  of  July  17  1994 38099 

No.  94-36  of  July  19.  1994 37153 

No.  94-37  of  July  19.  1994 38549 

No.  94-38  of  July  22.  1994  Re- 
scinded by  Presidential  De- 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  SEPTEMBER  30.  1994 


TraE  3     Administrativo 
Orders— Con. 

termination  No.  94-44  of  Aug. 

19,1994 44891 

No.  94-39  of  July  26. 1994 38551 

Corrected 39635 

No.  94-40  of  Augr.  8.  1994 42147 

No.  94-41  of  Aug.  8,  1994 42149 

No.  94-42  of  Aug.  8,  1994 42151 

No.  94-13  of  Aug.  18.  1994 44889 

No.  94-44  of  Aug.  19,  1994 44891 

No.  94-45  of  Aug.  31.  1994 46889 

No.  94-46  of  Sept.  8,  1994 47229 

No.  94-47  of  Sept.  9,  1994 48553 

No.  94-48  of  Sept.  9,  1994 48555 

No.  94-50  of  Sept.  19.  1994 49781 

No.  94-51  of  Sept.  21,  1994 49783 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

110.101  Introductory  text  amend- 
ed  2945 

110.102  (c)  amended 2945 

179  Authority  citation  revised 35214. 

35216 

179.102  Revised 35216 

179.201—179.218  (Subpart  B)  Re- 
vised  35216 

179.301—179.309  (Subpart  C)  Re- 
vised  35214 

213  Authority  citation  revised 46897 

213.102  Revised 46897 

213.104  Added 46897 

293.304  Regulation  at  58  FR  66533 

confirmed 40792 

316.302  (c)(3)  revised;  (c)(7)  added 

46898 

316.401  Revised 46898 

316.402  Heading,  (a)  and  (b)(3)  re- 
vised  46899 

330.301  Revised;  interim 32872 

330.302  Revised;  interim 32872 

330.303  (a)  removed;  (b)  introduc- 
tory text  and  (4)(iii)  revised; 
interim 32872 

330.304  Revised;  interim 32872 

330.305  (a),  (b)  and  (d)  revised;  in- 
terim  32872 

330.306  Revised;  interim 32872 

330.307  (a)(1).  (b)  and  (c)  revised; 
interim 32872 

330.404  Revised;  interim 32873 

330.405  (c)  revised;  interim 32873 


330.406  (c)  and  (e)  revised;  in- 
terim  32873 

330.407  Revised;  interim 32873 

330.801  (c)  amended;  (d)  removed; 

interim 32873 

332.314  Revised;  interim..... 32873 

351.203  Regulation  at  58  FR  65633 

confirmed 40792 

351.803  (a)  revised;  interim 32873 

351.807  Added;  interim 32873 

430.101  Regulation  at  58  FR  65533 

confirmed 40792 

430.103  Regulation  at  58  FR  65633 

confirmed 40792 

430.202  Regulation  at  58  FR  65533 
confirmed 40792 

430.401—430.412  (Subpart  D)  Reg- 
ulation at  58  FR  65533  con- 
firmed  40792 

430.501  Regulation  at  58  FR  65533 

confirmed 40792 

432.101  Regulation  at  58  FR  65533 
confirmed 40792 

432.102  Regulation  at  58  FR  65633 
confirmed 40792 

432.103  Regulation  at  58  FR  65534 
confirmed 40792 

432.104  Regulation  at  58  FR  65634 
confirmed 40792 

432.105  Regulation  at  58  FR  65534 
confirmed 40792 

432.106  Regulation  at  58  FR  65634 
confirmed 40792 

432.107  Regulation  at  58  FR  65534 
confirmed 40792 

451.101  Regulation  at  58  FR  65534 

confirmed 40792 

451.104  Regulation  at  58  FR  66634 

confirmed 40792 

451.201  Regulation  at  68  FR  65534 

confirmed 40792 

451.203  Regulation  at  58  FR  65634 
confirmed 40792 

511.701  Regulation  at  58  FR  65534 

confirmed 40792 

630.306  Regulation  at  68  FR  66635 
confirmed;  (b)(2)  revised 40792 

530.307  Regulation  at  58  FR  66635 
confirmed 40792 

531  Authority  citation  revised 24029 

531.101  Regulation  at  58  FR  66535 

confirmed 40792 

Amended 40793 

531.201  Corrected 5223 

Regulations  at  68  FR  66636  and 
69  FR  5223  confirmed 40792 
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Appendixes  B  and  D  amended; 
Interim 13641.  36352 

Regulation  at  58  FR  45414  con- 
firmed  26586 

Regulations  at  68  FR  64366  and 
68716  confirmed 27213 

Appendix  A  amended;  interim 
30503 

Regulation  at  59  FR  13641  con- 
firmed  36019 

Appendix  A  amended 49671 

632.509  Regulation  at  58  FR  3201 

confirmed 11700 

636.102  Regulation  at  58  FR  65637 
confirmed 40792 

536.205  Regulation  at  58  FR  65537 

confirmed 40792 

636.308  Regulation  at  58  FR  66637 

confirmed 40792 

(a),  (b)  introductory  text  and 

(3)  re  vised 40794 

640  Regulation  at  58   FR  66537 

confirmed 40792 

550.103  Regulation  at  68  FR  3201 
confirmed 11700 

560.104  Regulation  at  58  FR  3201 
confirmed 11700 

650.106  Regulation  at  58  FR  3201 

confirmed 11700 

560.106  Regulation  at  58  FR  3201 
confirmed 11700 

550.107  Regulation  at  58  FR  3201 
confirmed 11700 

650.113  (d)(1)  and  (2)  revised 11701 

650.901  Regulation  at  56  FR  20344 
confirmed 33416 

550.902  Regulation  at  56  FR  20344 
confirmed  and  amended 33416 

550.903  Regulation  at  56  FR  20344 
confirmed 33416 

550.904  Regulation  at  56  FR  20344 
confirmed  and  revised 33416 

560.906  Regulation  at  56  FR  20344 

confirmed 33416 

550.906  Regulation  at  56  FR  20344 
confirmed 33416 

(b)  revised 33417 

560.907  Regulation  at  56  FR  20344 
confirmed 33416 

560.901—660.907  (Subpart  I)  Regu- 
lation at  56  FR  20345  con- 
firmed  33416 

576.102  Regulation  at  68  FR  3201 

confirmed 11700 

Regulation  at  68  FR  65537  con- 
firmed  40792 


531.202  Regulation  at  58  FR  65636 
confirmed 40792 

(e)  amended 40793 

531.203  Regulation  at  58  FR  65635 
confirmed;  (c)(2)  introduc- 
tory text  amended;  (g)  added 
40792 

531.204  Regulation  at  58  FR  65535 
confirmed 40792 

(c).  (d)  and  (e)  redesignated  as 
(d),  (e)  and  (f);  new  (c)  added; 
new  (d),  (e)  introductory 
text.  (1).  and  (f)  revised 40793 

631.205  (a)(3)  and  (4)  amended 11700 

Regulation  at  58  FR  66536  con- 
firmed  40792 

(a)(2)(i)  introductory  text,  (ii), 
(ill)  and  (iv)  revised 40793 

531.301  Regulation  at  58  FR  3200 
confirmed  and  amended 11700 

Regulation  at  58  FR  65536  con- 
firmed  40792 

631.302  (a)  revised 11700 

531.304  Regulation  at  58  FR  3201 

confirmed 11700 

631.401  Regulation  at  58  FR  65636 
confirmed 40792 

(d)  revised 40793 

531.402  Regulation  at  58  FR  65536 
confirmed 40792 

531.403  Regulation  at  58  FR  66536 
confirmed 40792 

Amended 40793 

531.404  Regulation  at  58  FR  66536 
confirmed 40792 

531.406  Regulation  at  58  FR  65636 

confirmed 40792 

(a)(1)  introductory  text  and  (2) 

introductory  text  revised 40794 

531.406  (b)(2)(iii)  correctly  des- 
ignated  6223 

Regulations  at  58  FR  65637  and 

59  FR  5223  confirmed 40792 

(b)(2)(i).  (ii)  and  (ill)  revised 40794 

531.412  (a)  revised;  interim 24029 

531.414  (b)  revised;  interim 24030 

531.502  Regulation  at  58  FR  66537 

confirmed 40792 

Amended 40794 

532  Technical  correction 26847 

532.201—532.283  (Subpart  B)  Reg- 
ulation at  58  FR  59640  con- 
firmed; Appendix  D  amended 

11710 

Regulation  at  58  FR  68717  con- 
firmed  13181 
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575.202  Regulation  at  58  FR  3201 
confirmed 11700 

Regulation  at  58  FR  65537  con- 
firmed  40792 

575.205  Regulation  at  58  FR  3201 

confirmed 11700 

575.302  Regulation  at  58  FR  3201 

confirmed inoo 

(aX4)  re  vised inoi 

Regulation  at  58  FR  65537  con- 
firmed  40792 

575.402  Regulation  at  58  FR  65537 

confirmed 40792 

582  Added;  Interim 14541 

591  Authority  citation  revised 43706 

591.101—591.104  Added 43705 

591.203  Regulation  at  58  FR  65537 
confirmed 40792 

591.201—591.211  (Subpart  B)  Ap- 
pendix A  revised 13850 

591.401—591.406  (Subpart  D)  Reg- 
ulation at  58  FR  51566  con- 
firmed  29351 

595.102  Regulation  at  58  FR  65537 

confirmed 40792 

630  Authority  citation  revised 4242 

630.901—630.915   (Subpart   I)   No- 
menclature change:  Interim 
4242 

630.901  (b)  revised;  interim 4242 

630.902  Amended;  interim 4242 

630.903  Revised;  interim 4242 

630.905  (b)  and  (c)  amended;  in- 
terim  4242 

630.907  (c)  and  (d)(1)  revised;  in- 
terim  4242 

630.908  (c)  amended;  interim 4243 

630.910  (a)(2)  removed;  (a)(3).  (4) 

and  (5)  redesignated  as  new 
(a)(2).  (3)  and  (4);  interim 4243 

630.913  (a)  revised;  interim 4243 

630.914  Revised;  interim 4243 

630.915  Removed;  Interim 4243 

630.1001  (a)  amended;  (b)(2)  re- 
vised; Interim 4243 

630.1002  Amended;  interim 4243 

630.1003  (a)  Introductory  text  re- 
vised; (aM2)  amended;  in- 
terim  4243 

630.1004  (d)  and  (h)  introductory 
text  revised;  (j)  amended;  in- 
terim  4243 

630.1005  (c)  amended;  Interim 4243 

630.1007  (b)  and  (c)  amended;  in- 
terim  4243 


630.1008  (a)  introductory  text,  (c) 
and  (d)(1)  revised;  (a)(1)  and 
(2)  amended;  interim 4243 

630.1010  (a)(2)  revised;  interim 4243 

630.1012  (a)  revised;  interim 4243 

630.1013  Heading  and  (a)  revised; 
Interim 4243 

630.1015  Heading  and  (a)  revised; 
interim 4244 

630.1016  Revised;  Interim 4244 

731.501  (Subpart  E)  Revised;  in- 
terim  47527 

733  Revised;  interim 5314 

734  Added;  Interim 48769 

771.105  Regulation  at  58  FR  65538 

confirmed 40792 

772.102  (d)  and  (g)  removed;  (e) 

and   (f)  redesignated  as  (d) 

and  (e);  new  (e)  amended 36353 

831  Technical  correction 38101 

831.105  Regulation  at  58  FR  52880 

confirmed 12144 

831.112  Regulation  at  58  FR  52880 

confirmed 12144 

831.601    Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.603  Regulation  at  58  FR  52880 
confirmed 12144 

831.604  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.605  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.606  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.607  Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.608  Regulation  at  58  FR  52882 
confirmed 12144 

831.609  Regulation  at  58  FR  52882 
confirmed 12144 

831.610  Regulation  at  58  FR  52882 
confirmed 12144 

831.611  Regulations  at  58  FR 
52880.  52881  and  52882  con- 
firmed  12144 

831.612  Regulations    at    58    FR 

52881  and  52882  confirmed 12144 

831.613  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.614  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.615  RegvQation  at  58  FR  52882 
confirmed 12144 

831.616  Regulation  at  5a  FR  52882 
confirmed 12144 


831.617  Regulation  at  58  FR  52882 
confirmed 12144 

831.618  Regulation  at  58  FR  52882 
confirmed 12144 

831.619  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.620  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.621  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.622  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.623  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.624  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.625  Regulation  at  58  FR  52882 
confirmed 12144 

831.626  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.627  Regulation  at  58  FR  52882 
confirmed 12144 

831.628  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.629  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.630  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.631  Regulation  at  58  FR  52882 
confirmed 12144 

831.632  Regulation  at  58  FR  52882 
confirmed 12144 

831.641  Regulation  at  58  FR  52882 
confirmed 12144 

831.642  Regulation  at  58  FR  52882 
confirmed 12144 

831.643  Regulation  at  58  FR  52882 
confirmed 12144 

831.644  Regulation  at  58  FR  52882 
confirmed 12144 

831.645  Regulation  at  58  FR  52882 
confirmed 12144 

831.651  Regulation  at  58  FR  52882 

confirmed 12144 

831.661  Regulation  at  58  FR  52882 
confirmed 12144 

831.662  Regulation  at  58  FR  52882 
confirmed 12144 

831.663  Regulation  at  58  FR  52882 
confirmed 12144 

831.664  Regulation  at  58  FR  52883 
confirmed 12144 

831.665  Regulation  at  58  FR  52882 
confirmed 12144 

831.671  Regulation  at  58  FR  52882 

confirmed 12144 
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831.672  Regulation  at  58  FR  52882 
confirmed 12144 

831.673  Regulation  at  58  FR  52882 
confirmed 12144 

831.681  Regulation  at  58  FR  52882 
confirmed 12144 

831.682  Regulation  at  58  FR  52882 
confirmed 12144 

831.683  Regulation  at  58  FR  52882 
confirmed 12144 

831.684  Regulation  at  58  FR  52882 
confirmed 12144 

831.685  Regulation  at  58  FR  52882 
confirmed 12144 

831.701  Regulation  at  58  FR  52881 

confirmed 12144 

831.1211  Removed;  new  831.1211 
redesignated  Itom  831.1212 27214 

831.1212  Redesignated  as  831.1211; 
new  831.1212  redesignated 
from  831. 1213 27214 

831.1213  Redesignated  as  831.1212 
27214 

831.2203    Regulation    at  '58    FR 

52882  confirmed 12144 

837.505  Added 10867 

838  Technical  correction 38101 

838.711  Regulation  at  58  FR  52882 

confirmed 12144 

838.733  Regulation  at  58  FR  52882 

confirmed 12144 

838.921  Regulation  at  58  FR  52882 
confirmed 12144 

838.922  Regulation  at  58  FR  52882 
confirmed.... 12144 

838.1006    Regulation    at    58    FR 

52882  confirmed 12144 

838.1016    Regulation    at    58    FR 

52882  confirmed 12144 

841.401—641.413  (Subpart  D)  Ap- 
pendix A 38101 

842  Technical  correction 38101 

842.602  Regulation  at  58  FR  52883 

confirmed 12144 

842.615  Regulation  at  58  FR  52883 

confirmed 12144 

890  Technical  correction 38101 

890.109  Regulation  at  58  FR  47824 

confirmed 12145 

890.301  Regulation  at  58  FR  47824 

confirmed 12145 

890.304  Regulation  at  58  FR  47825 

confirmed 12145 

890.306  Regulation  at  58  FR  47825 

confirmed 12145 
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890.803  Regulation  at  58  FR  52882 

confirmed 12144 

890.805  Regrulatlon  at  58  FR  52882 

confirmed 12144 

890.1006  Added;  Interim 24030 

Chapter  ll—Merlt  Systems  Protec- 
tion Board  (Parts  1200-1299) 

1200.3  Added 39937 

1200.10  (1)  amended;  (m)  revised 

14739 

1201.22  (b)  amended 31109 

1201.23  Elxample  revised 31109 

1201.27  (b)  amended 31109 

1201.37  (a)(3)  amended 31109 

1201.112  Revised 22125 

1201.115  (b)(1)  and  (2)  revised;  (c) 
redesignated  as  (d);  new  (c) 
added 30863 

1201.116  Redesignated  as  1201.117; 

new  1201.116  added 30864 

1201.117  Redesignated  as  1201.118; 
new  1201.117  redesignated 
fi-om  1201.116 30864 

1201.118  Redesignated  as  1201.119; 
new  1201.118  redesignated 
from  1201.117 30864 

1201.119  Redesignated  as  1201.120; 
new  1201.119  redesignated 
from  1201. 118 30864 

1201.120  Redesignated  Itom 
1201.119 30864 

1201.154  (a),  (b)(1)  and  (d)  amend- 
ed  31109 

1201  Appendix  n  revised 14739 

Appendix  m  amended 14740 

1209.5  (c)  amended 31110 

adapter  VI— Federal  ReHrement 
Ttirift  Investment  Board  (Parts 
1600-1699) 

1620.72  (d)  removed;  interim 1889 

1620.73  Removed;  new  1620.73  re- 
desigrnated  from  1620.74;  In- 
terim  1889 

1620.74  Redesignated  as  1620.73; 
new  1620.74  redesignated 
from  1620.75;  interim 1889 

1620.75  Redesignated  as  1620.74; 
new  1620.75  redesignated 
from  1620.76;  interim 1889 

1620.76  Redesignated  as  1620.75; 
interim 1889 

1620.83  (c)  removed;  interim 1889 


1620.84  Removed;  new  1620.84  re- 
designated from  1620.85;  in- 
terim  1890 

1620.85  Redesignated  as  1620.84; 
new  1620.85  redesignated 
from  1620.86;  interim 1890 

1620.86  Redesignated  as  1620.85; 
interim 1890 

1630.5  (a)  revised 26409 

Ctiapter  XI— Armed  Forces  Retire- 
ment Home  (Parts  2100—2199) 

2100  Added 30669 

Ct>apter  XIV— Federal  Labor  Rela- 
tions Auttiority,  General  Coun- 
sel of  ttie  Federal  Labor  Rela- 
tions Auttiority  and  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

Chapter  XIV  Appendix  A  amend- 
ed  30504 

Chapter  XVI— Office  of  Govern- 
ment Ettiics  (Parts  2600-2699) 

2610.201  (f)  amended 34755 

2634.409  Added;  OMB  nvmiber 34756 

2634.601  OMB  number 34756 

2634.603  OMB  number 34756 

2635.403  (a)  amended 4780 

2635.803  Amended 4780 

2635  Appendix  A  added 4780 

2636  Authority  citation  revised 
34756 

2636.205  OMB  number 11...........34756 

2638.203  (b)(6)  revised;  interim.. 12148 

2638.702  (a)(2)  introductory  text. 
(3)  introductory  text,  (11)  and 

(iii)  revised;  interim 12148 

2638.703  Revised;  interim 12148 

2638.704  (a).  (bK4).  (c)  and  (d)  re- 
vised; interim 12149 

2641  Authority  citation  revised 

34756 

2641.101  Amended .3..........34756 

Ctiapter  XLVIII-Nuclear  Regu- 
latory Commission  (Part  5801) 

Chapter  XLVm  Established 17459 


h 

Crhapt^  UX-NaHonal  Aero- 
nautics and  Space  Administra- 
tion (Port  6901) 

Chapter  LIX  Established 49336 

Chapter  DQII- Inter-America 
Foundation  (Part  7301) 

Chapter  LXm  Established 3772 

Proposed  Rules: 

186 24661 

213 4601,  24966,  49034 

300 8419,  30717.  32042 

316 4601 

6593 

27509 

6593 


317 

351 

410 

412 6593 

532 30533,  46201 

575 34393 

591 27314 

630 24560 

772 7909 

831 41716 

842 38376,  41716 

870 31171 

871 31171 

872 31171 

873 31171 

874 31171 

890 24062,  26847.  31171 

1201 18764 

1209 18602 

1320 29738 

1600 41990 

1630 14371 

1650 46934 

2400-2499  (Ch.  XIV) 22537 

3201 35480 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0—26) 

1.91—1.94  (Subpart  F)  Removed 

36019 

1.410—1.429  (Subpart  M)  Added 8824 

2.16  Heading  revised;  (b)  removed 

36020 

2.19  (b)(38)  added 18709 

2.21  (bXl).  (6).  (8).  (10).  (11).  (13). 

(14).  (16).  (19).  (20).  (21).  (24). 

(31),    (36)    and    (39)    revised; 

(b)(40)  through  (43)  added 14084 


2.23  (bX32)  added 2725 

2.25  (e)(17)  added 21917 

(eK16)  added 31917 

2.30  (h)  added 36020 

2.35  (a)  amended 8830 

2.60  (a)(46)  added 18709 

2.65  (aXl).  (6),  (9).  (11).  (12).  (14). 
(15).  (16).  (20).  (21).  (22),  (26), 
(32),  (37)  and  (40)  revised;  sec- 
ond (a)(42)  redesignated  as 
(aX43);    (a)(44)    through    (47) 

added 14084 

2.71  (a)(33)  added .2725 

2.92  Removed 36021 

2.106  (aX66)  through  (69)  added 

38021 

7.15  (bXll)  revised 16827 

16  Authority  citation  revised 3981 

16.4  Revised 3961 

16.5  Re  vised 3961 

25  Added;  interim .2689 

Chapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Mariceting  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.909  (b)  revised 26410 

28.911  (a)  amended 26410 

29.8001  Table  amended 27215 

51  Authority  citation  revised 31604, 

49340 

61.38  Re  vised 31604 

61.2926—51.2934  (Subpart)  Revised 

49340 

52  Authority  citation  revised 41378 

62.42  Re  vised .....41378 

52.47  Added 41378 

52.50  Amended 41378 

52.51  (cXD.  (2),  (dXD  and  (2)  re- 
vised  41378 

54.27  Regulation  at  58  FR  64670 
eff.  date  corrected  to  12-9-93 

1890 

Regulation  at  68  FR  64670  con- 
firmed  13643 

58  Authority  citation  revised 5934 

68.43  Revised .6634 

58.45  Revised 5634 

58.101  (c)  amended;  interim 24321 

Regiilation  at  59  FR  24321  con- 
firmed  60121 

68.126  (eX5XiI)  redesignated  as 
(eX5Xiii):  new  (e)(5Xii) 
added;  interim 24321 
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TITLE  7     Chapter  l-Con. 

Re?\ilatlon  at  59  FR  24321  con- 
firmed  50121 

58.306  (f)  revised 1264 

58.323  Removed 1264 

58.346  Revised 1264 

58.2425—58.2435       (Subpart       O) 

Added 1264 

61.26  Removed 26411 

61.27  Re  vised 26411 

61.28  Removed 26411 

61.29  Removed 26411 

61.43  Undesignated  center  head- 
ing and  text  removed 26411 

68  Determination 26585 

SO  Regulation  at  58  FR  29098  con- 
firmed  25786 

91  Authority  citation  revised 50121 

91.5  (aXlXii).  (2Ki)  and  (iii)  re- 
vised; (aK3)  and  (b)  amended; 

interim 24321 

Regulation  at  59  FR  24321  con- 
firmed  60121 

91.37      (a)      introductory      text 
amended;  Tables  1  through  5 

revised;  interim 24321 

Regulation  at  59  FR  24321  con- 
firmed; (a)  Table  3  revised 50121 

93.3  (a)  amended;  Interim 24324 

RegiQation  at  59  FR  24324  con- 
firmed  50121 

93.102  (aXD  and  (2)  revised;  in- 
terim  24324 

Regulation  at  58  FR  24324  con- 
firmed  50121 

94.3  (3)  amended;  interim 24325 

Regulation  at  59  FR  24325  con- 
firmed  50121 

95.2  Amended;  interim 24325 

RegvQation  at  59  FR  24325  con- 
firmed  50121 

98.3  (b)(3)  revised;  interim 24325 

Regulation  at  59  FR  24325  con- 
firmed  50121 

100.32  (a)  suspended;  eff.  7-1-94  to 

8-31-94 6869 

110  Regulation  at  58   FR   42448 

corrected 15313 

201.104  (a)  revised 655 

Chapter  ll-Food  and  Nutrition 
Sen^ice.  Department  of  Agri- 
culture (Parts  210-299) 

210  Authority  citation  revised 1894 

210.11  (a)(2)  amended 23614 

210.18  Regulation  at  58  FR  38584 
confirmed;   (c)   introductory 
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text  and  (l)(l)(iil)  amended; 
(l)(l)(iv)  removed;  (l)(l)(v)  re- 
designated as  (l)(l)(lv) 1894 

210.19  Regulation  at  58  FR  38586 
confirmed;   (c)(2)(ii)  and  (d) 

amended 1894 

210.30  Regulation  at  58  FR  38586 

confirmed 1894 

210  Appendix  B  amended 23614 

215  Authority  citation  revised 1894 

215.2  Regulation  at  58  FR  38586 

confirmed 1894 

215.11  Regulation  at  58  FR  38586 
confirmed 1894 

215.13  Regulation  at  58  FR  38586 

confirmed;  (e)  amended 1894 

220  Authority  citation  revised 1894 

220.2  Regulation  at  58  FR  38587 

confirmed 1894 

(1-1)  amended 23614 

220.12  (b)(1)  amended 23614 

220.13  Regulation  at  58  FR  38587 
confirmed 1894 

220.15  Regulation  at  58  FR  38587 
confirmed;  (f)  amended 1894 

246  Nomenclature  change 11498 

246.2  Amended 11498 

246.3  (b)  amended;  (c)  and  (eK4) 
redesignated  as  (c)(1)  and 
(e)(5);  new  (c)(1)  revised; 
(c)(2)  and  new  (eX4)  added 11499 

246.4  (aK2).  (7).  (10).  (ll)(i),  (13) 
and  (19)  amended;  (a)(8)  and 
(9)   revised;    (aK20)    through 

(23)  added 11499 

246.6  (bXD  revised;  (f)  added 11600 

246.7  (b)  through  (n)  redesignated 
as  (c)  through  (o)  and 
amended;  new  (b)  and  new 
(j)(9)  added;  new  (d),  (hXD  in- 
troductory text  and  (ii)  re- 
vised  11500 

246.9  (g)  amended 11503 

246.11  (c)(2)  amended;  (cX3),  (6), 
(6)  and  (eX4)  revised;  (cX8) 
added 11503 

246.12  (o).  (r)(2Xil)  and  (iii) 
amended;  (r)(8)  revised 11503 

246.14  (c)  heading,  introductory 
text  and  (1)  revised;  (cXlO) 
added 11503 

246.16  (a)  through  (1)  revised:  (j) 
and  (k)  removed;  (1)  through 
(q)  redesignated  as  (j) 
through    (0);    new    (kX2Xil) 

and  (Hi)  amended 11504 


246.19  (b)(3)  revised 11508 

246.24  (a)  revised 11508 

246.25  (b)(2)  amended ...11508 

246.27  (a)  through  (d)  and  (f)  re- 
vised  11608 

248  Added;  Interim 11517 

248.4  OMB  number  pending 11619 

248.9  OMB  number  pending 11521 

248.10  OMB  number  pending 11521 

248.11  OMB  number  pending 11524 

248.14  OMB  number  pending 11524 

248.17  OMB  number  pending 11527 

248.18  OMB  number  pending 11627 

250  Authority  citation  revised 16972 

250.3  Amended 16972 

250.41  (aXD  amended 16972 

250.52  Added 16973 

251  Heading  revised ...16974 

251.2  (c)  amended 16974 

251.3  (d)  revised;  (f)  removed:  (g) 
redesignated  as  (f) 16974 

251.4  (dX3)  revised:  (h).  (i)  and  (J) 
redesignated  aa  (J),  (k)  and 
(1):  (c)(3),  new  (h)  and  (1) 
added;  (d)  and  new  (1)  amend- 
ed  16974 

251.6  (aX4)  revised 16974 

251.7  (a)  revised .7 16074 

251.8  Heading  and  (d)  revised 16974 

251.9  (a)  and  (c)  revised 16976 

251.10  (aX2)  and  (dXD  amended: 
(eX2)  revised:  (eX7).  (g).  and 

(h)  added 16976 

253.2  (c)  revised;  interim 1449 

263.6  (bXD  amended;  interim 1449 

264.2  (d)  revised;  interim 1449 

271.1  (b)  amended 29713 

271.2  Amended 5698,  27434 

Regulation  at  64  FR  24527  con- 
firmed and  amended 16096 

Regulation  at  59  FR  5698  eff. 
date  corrected  in  part  to  2-1- 
92 22723 

271.6  (bXlXli).  (Ill),  (vi)  and  (vil) 
amended 29713 

271.7  (dKlXU)  amended 29713 

271.8  Regulation  at  64  FR  24527 
confirmed 16096 

272.1  (fK7XvUl).  (10).  (17X1XB). 
(36).  (84X1)  and  (90)  amended; 
(gX74Xl),  (2)  Introductory 
text,  (I)  and  (li)  redesignated 
as  (gX74Xl).  (11)  Introductory 

text,  (A)  and  (B) 29713 

(gXiaO)  added 2731 

(gXiai)  added ^ 5609 


Regulation  at  54  FR  24627  con- 
firmed; (gX132)  added 16096 

(gX133)  added 16078 

Regulation  at  69  FR  5699  ett. 
date  corrected  In  part  to  2-1- 

92 22723 

(gX134)  added;  interim 30066 

(gX135)  added 34561 

(gX  121X11)  revised;  (gX121XIiI) 

amended;  (gX137)  added 44307 

(gX136)  added 44310 

272.2  Regulation  at  54  FR  24627 

confirmed 16096 

(a)(2)  amended 29713 

272.4  Regulation  at  64  FR  24527 
confirmed 16096 

272.5  Regulation  at  64  FR  24627 
confirmed 16096 

272.6  (c)(3)  amended 29713 

272.8  (1)  heading  and  Introduc- 
tory text  amended 29713 

272.10  (a)(2Xill)  amended 29713 

273.1  (e)(lXiii)  amended 5699 

Regulation  at  59  FR  5699  eff. 

date  corrected  in  part  to  2-1- 
92  22723 

(cX3)(i)!  ai)""  and'""(exixi) 
amended 29713 

273.2  Regulation  at  64  FR  24528 
confirmed;       (bX3).       (cX5). 
(f)(8)(i)(A)  and  (11)  amended 
16096 

(fXlXxi)  added;  (JX2)  heading 
and  (4X1)  revised;  (JX4XlvXA) 
amended 44308 

273.7  (0X7)     revised;      (0X8XI) 
amended;  (pX4)  added 16978 

273.8  Regulation  at  54  FR  24629 
confirmed 16096 

(1X2X1)  amended 29713 

(eX12)  revised 44308 

273.9  (cX17)  added 5690 

Regulation  at  64  FR  24629  con- 
firmed  16098 

(cXll)  Introductory  text 
amended:  Interim 30006 

(dX6Xl),  (6XIXA)  and  (11) 
amended:  (dX6XU)  heading 
revised 44308 

(cXlXUXD)  revised 44310 

273.10  Regulation  at  54  FR  24629 
confirmed 16096 

(dXlXD  amended:  interim 30008 

273.11  (0  heading  revised;  (fXD 

and  (3)  amended .6600 
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TITLE  7     Chapter  ll-Con. 

Regulation  at  54  FR  24530  con- 
firmed  16096 

Regrulatlon  at  59  FR  5699  eff. 
date  corrected  In  part  to  2-1- 
92 22723 

(b)(l)(li)(A)  and  (B)  amended 
29713 

273.12  Regrulatlon  at  54  FR  24530 
confirmed 16096 

273.13  (b)(14)  added 2731 

RegxQation  at  54  FR  24530  con- 
firmed  16096 

273.15  (r)(2)  amended 29713 

273.17  (i)  removed 29713 

273.18  (d)(3)(iv)  through  (viii). 
(4)(ii),  (iii)  and  (h)  through 
(1)  redesignated  as  (d)(3)(vi) 
through  (X).  (4)(iii),  (iv)  and 
(i)  through  (m);  (d)(3),  intro- 
ductory text  and  new 
(dK4)(iv)  amended;  (d)(3)(iii), 
new  (iv).  new  (v).  new  (4)(ii) 
and  new  (h)  added;  (d)(4) 
heading,  (i)  and  new  (i)(l)  re- 
vised   2731 

(dK2)  amended 29713 

273.20  (a),  (b)  and  (c)  amended 29713 

273.21  Regulation  at  54  FR  24530 
confirmed 16096 

(a)(4).  (b).  (f)(l)(iii)(D)  and 
(j)(3)(iii)  introductory  text 
revised;  (f)(2)(i)  through  (iv), 
(i),  (r)(2)(i)  and  (s)  amended 

273.22  (f)(6)(iiiXA)  amended  ............29713 

275.8  (a)  amended 29713 

275.9  (cKl)  amended 29713 

275.23  (e)(5)(iil)  revised 34661 

276.2  (e)(3)  revised 2733 

276.3  (b)(3)  amended 29713 

276.7  (h)(4)  amended 29714 

277.4  (b)(1)   revised;   (b)(ll)  and 

(12)  added 2733 

Regulation  at  54  FR  24531  con- 
firmed; (f)  amended 16096 

277.16  (cXDdi)  and  (iii)  revised; 
(c)(l)(iv)  added 2733 

277.18  (b).  (c)(1)  introductory 
text.  (ii).  (d)(l)(ii).  (g)  head- 
ing. (1).  (2)  introductory 
text,  (ii).  (3),  (5)  introductory 
text.  (6).  (7),  (8)  introductory 
text,  (iv)  and  (pX5)  amended 
2733 

277  Appendix  A  amended 2733 
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Regulation  at  54  FR  24531  con- 
firmed  16096 

278.1  (j)(l)  and  (kXlXii)  amended 
29714 

278.2  (g)  amended 29714 

278.5  (e)  amended 29714 

278.6  (j)  introductory  text 
amended 27434 

278.9  (j)  added 27434 

279.1  Amended 29714 

279.2  Heading,  (a)  and  (b)  amend- 
ed  29714 

279.3  (a)  and  (b)  amended 29714 

279.7  (b).  (c)  and  (d)  amended 29714 

279.8  Heading,  (a)  introductory 
text,  (1)  and  (b)  through  (g) 
amended 29714 

279.9  (a)  and  (b)  amended 29714 

279.10  (a)  amended 29714 

283  Added 34561 

Chapter  III— Animal  and  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300  Authority  citation  revised 9614, 

40796,  42154.  43710 
300.1  (a)  revised.. .9614,  40796,  42154,  43710, 

48992 
Regulation  at  59  FR  9614  with- 
drawn   18943 

301  Technical  correction 11659 

301.38-2  (b)  amended 9066 

Regulation  at  59  FR  9066  eff. 
date  confirmed;  (b)  corrected 
17917 

301.45-3  (a)  amended;  Interim 

301.45-5  0MB  number 

301.45-6  0MB  number 

301.45-8  0MB  number 

301.4&-12  OMB  number 46902 

301.50-3  (c)  amended;  (d)  added; 

interim 39939 

301.52  (a)  amended;  interim 44608 

(a)  amended 46721 

301.52-2a  Amended;  heading  re- 
vised  25788 

Amended;  interim 27966,  44608 

301.64-10  (e)  added 43714 

301.75-4  (a)  and  (dXD  revised 25288 

301.78-2  (a)  amended;  interim 25791 

301.7a-3  (c)  amended;  interim 2282. 

7896,  11179,  35612,  40208 

301.78-10  (c)  amended;  OMB  num- 
ber; interim 25791 


301.80-2a    Regulation    at    58    FR 

51980  confirmed 12795 

301.81-3  (e)  amended;  interim 3314, 

22492 

(e)  corrected 6531 

Regulations  at  59  FR  3314  and 

22492  confirmed 41219 

301.81—301.81-10  (Subpart)  Ap- 
pendix amended 48779 

301.83  (b)  amended 13183 

301.93-3  318.13-4  Amended;  OMB 

number 48992 

318. 13-4h  Added 48992 

319.28  (a),  (b)  introductory  text 

and  (6)  amended 13183 

319.37—319.37-14  (Subpart)  Au- 
thority citation  removed 21622 

319.37-2  (a)  table  amended 9918 

(a)  table  corrected 35564 

(a)  table  amended;  interim 44610 

319.37-5  (h)  revised;  (n)  addedi  in- 
terim  44610 

319.37-14  (b)  amended 21622 

319.56-2  (h)  amended ......9382 

319.56-2CC  Added 42154 

319.56-2d  (a)  revised;  (bXD 
amended;  (b)(5)(i)  heading, 
(ii)  heading,  (iii)  heading  and 

(iv)  added 40796 

319.56-2dd  Added '. 43712 

319.56-2t  Table  amended 43711,  43712 

319.56-2U  Removed 40796 

Corrected 46321 

319.56-2V  (b)  amended 40796 

319.56-2X  (a)  table  and  (b)  amend- 
ed  40796 

(a)  table  amended 43712 

321  Authority  citation  revised 9918 

321.2  Amended 9918 

321.8  Heading  revised 9918 

321.9  Revised 9918 

322  Authority  citation  revised 656 

322.1  Footnote  1  revised 656 

354.2  Table  amended  ....21623,  27435,  35613 
(c)  revised;  interim 37930 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400-499) 

Chapter  IV  Policy  statement 42487 

400.51—400.57  (Subpart  G)  Added 

47787 

406.7  Amended 35614,  39414 

457  Heading  revised 9391,  49154 

457.8  Amended 42751 

457.9  Added;  interim 45972 


457.101  Added 9391 

457.102  Added 9397 

457.103  Added 9397 

457.104  Added 49154 

457.105  Added 49169 

457.110  Added;  interim 9615 

457.113  Added 49161 

Chapter  VI— Soil  Conservation 
Service.  Department  of  Agri- 
culture (Parts  600—699) 

658  Authority  citation  revised 31117 

658.2  (a)  and  (c)  revised 31117 

658.3  (c)  and  (d)  revised 31117 

658.4  (a)  and   (c)(2)  revised;   (g) 

and  (h)  added 31118 

658.7  (b)  redesignated  as  (c);  new 

(b)  and  (d)  added 31118 

Chapter  VII— Agricultural  Sta- 
bilization and  Conservation 
Service  (Agricultural  Adjust- 
ment). Department  of  Agri- 
culture (Parts  700-799) 

703  Authority  citation  revised 3773 

703.1  Revised;  interim 3773 

703.2  (f)(1)  and  (2)  amended;  in- 
terim  3774 

703.3  (b)  amended;  interim 3774 

703.5  Revised;  interim 3774 

703.7  (aXlXi).  (2Xi).  (ii)  and  (ill) 
revised;  interim 3774 

703.8  (a)  amended;  interim 3774 

703.9  (b)  revised;  interim 3774 

703.10  Revised;  interim 3774 

703.11  Heading,  (bXD.  (2),  (c)  and 

(d)  revised;  interim 3775 

703.12  (a)  introductory  text, 
(IXiv),  (v),  (3),  (14),  (17)  and 
(18)  revised;  (aXlXvi)  and  (19) 
added;  interim 3775 

703.13  (cX4)  removed;  (cX5)  redes- 
ignated as  (cX4);  (c)(1)  and 
new  (4)  revised;  (e)  added;  in- 
terim  3775 

703.15  (a),  (bX2)  and  (d)  revised; 

interim 3775 

703.17  (c)  revised;  interim 3775 

703.25  (c)  added;  interim ....3775 

723  Authority  citation  revised 28210 

723.111  Elxisting  text  designated 

as  (a);  (b)  added 6866 

723.112  Existing  text  designated 

as  (a);  (b)  added 22725 
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TITLE  7     Chapter  Vll-Con. 

723.113  Existing  text  designated 

as  (a);  (b)  added 27220 

723.114  Existing  text  designated 

as  (a);  (b)  added 27220 

723.115  Existing  text  designated 

as  (a);  (b)  added 27220 

723.116  Existing  text  designated 

as  (a);  (b)  added 27220 

723.117  Existing  text  designated 

as  (a);  (b)  added 27220 

723.118  Existing  text  designated 

as  (a);  (b)  added 27220 

723.501—723.508       (Subpart       E) 

Added 28210 

729.214  (d)  added 9068 

735  Authority  citation  revised 15038 

735.2  (bb)  through  (ii)  added 15038 

735.16  (h)  added 15038 

735.100—736.105  Undesignated 

center  heading  added 15038 

735.100  Added 15038 

736.101  Added 15038 

735.102  Added 15039 

735.103  Added 15039 

735.104  Added 15039 

735.105  Added 15039 

792  Added 15829 

Chapter  Vlll— Federal  Grain  In- 
spection Service,  Department 
of  Agriculture  (Parts  800—899) 

800.71  Regulation  at  58  FR  49422 

confirmed 13866 

801.7  Re  vised 31506 

810.109  (b)  amended 10573 

810.1604  Revised 10573 

810.1606  Existing  text  designated 

as  (a);  (b)  added 10573 

Chapter  IX— Agricultural  Martcet- 
ing  Service  (Marketing  Agree- 
ments and  Orders;  Fruits.  Vege- 
tables. Nuts),  Department  of 
Agriculture  (Parts  900—999) 

905  Budget  of  expenses 41379 

906.140  Regulation  at  58  FR  65539 

confirmed 10062 

905.146  Revised;  interim 26928 

Regulation  at  59  FR  26928  con- 
firmed  44020 

905.147  (a)   and   (c)   revised;   in- 
terim  26929 

Regulation  at  59  FR  26929  con- 
firmed  44020 


905.148  (a)  revised;  (b)  amended; 

interim 26929 

Regulation  at  59  FR  26929  con- 
firmed  44020 

905.161  Added;  interim 48782 

905.162  Added;  interim 48783 

906.163  Added;  Interim 48783 

906.306  Regulation  at  58  FR  59932 

confirmed 12524 

906  Budget  of  expenses 1267.  39415 

906.366  Regulation  at  58  FR  54926 

confirmed ...1450 

Regulation  at  58  FR  54201  con- 
firmed  1452 

907  Budget  of  expenses 4245 

Removed 44022 

907.58  Suspended:  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10063 

907.71  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.112  Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10063 

907.131  Regulation  at  58  FR  53114 

confirmed 242 

907.141  Regulation  at  58  FR  53114 

confirmed 242 

Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908  Budget  of  expenses 4245 

Removed 44022 

908.58  Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.71  Suspended;  Interim 1269 

Regulation  at  69  FR  1269  con- 
firmed  10053 

908.112  Suspended;  interim 1269 

Regrulatlon  at  59  FR  1269  con- 
firmed  10053 

908.131  Regulation  at  58  FR  53114 

confirmed 242 

908.141  Regulation  at  58  FR  53114 

confirmed 242 

Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

910  Removed 44022 

910.180  Regulation  at  68  FR  52402 

confirmed ....1270 

911  Budget  of  expenses 5074,  18946 

911.63  Suspended;  Interim;  eff.  3- 

22-94  through  3-31-96 13430 
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917.29  (b)  suspended  in  part 10056 

917.34  (k)  suspended  in  part 10056 

917.35  (a)  suspended  in  part 10056 

917.100  Suspended  in  pairt 10056 

917.121  Suspended 10056 

917.143  (b)  introductory  text  and 

(1)  through  (4)  suspended  in 

part 10056 

917.149  Suspended 10056 

917.176  Suspended 10056 

917.179  Suspended  in  part 10056 

917.442  (a)  introductory  text  and 

{4)(iv)  revised;  interim 15840 

(a)(1)  revised:  interim 31120 

Regulations  at  69  FR  15840  and 

31120  confirmed 49906 

917.459  Revised;  interim 15841 

Regulation  at  59  FR  15841  con- 
firmed  49906 

917.461  Suspended 10056 

920  Budget  of  expenses 41381 

920.302  (a)(2)  and  (4)(ii)  revised 

45620 

922  Budget  of  expenses 39417,  49342 

922.306  Revised;  interim 30673 

Regulation  at  59  FR  30673  con- 
firmed  46185 

923  Budget  of  expenses 39417,  49342 

923.322  Introductory  text  re- 
moved; (b)  through  (e)  redes- 
ignated as  (d)  through  (g); 

(a),  new  (d)(2)  and  new  (f)  re- 
vised; new  (b)  and  (c)  added 
31920 

924  Budget  of  expenses 39417,  49342 

925  Budget  of  expenses 3317,  16612 

926  Budget  of  expenses 30873,  44023 

927  Budget  of  expenses 12526,  44024 

928  Budget  of  expenses 1268,  33900. 

46187 

928.150  Suspended:  interim 38104 

928.152  Suspended:  Interim 38104 

928.160  (a)(1)  amended;  interim 

38104 

928.313  Suspended;  Interim 38104 

929  Budget  of  expenses 44026 

929.107  Revised;  interim 36023 

Regulation  at  69  FR  36023  con- 
firmed  46907 

929.108  Removed;  interim 36023 

Regulation  at  59  FR  36023  con- 

nrmed 46907 

929.110  Revised;  interim 36023 

Regulation  at  59  FR  36023  con- 
firmed  46907 

929.148  Removed;  interim 36023 


Regulation  at  50  FR  13430  con- 
firmed  29536 

911.54  Suspended;  interim;  eff.  3- 

22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29636 

911.56  Suspended;  interim;  eff.  3- 

22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.66  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.67  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  69  FR  13430  con- 
firmed  29536 

911.68  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.69  Suspended:  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29636 

911.111  Suspended:  Interim;  eff. 

3-22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

915  Budget  of  expenses 5074,  18945 

915.306  (a)(7)  revised;  interim 15315 

Regulation  at  59  FR  15315  con- 
firmed  33418 

915.332  Revised 30869 

916  Budget  of  expenses 33898.  45184 

916.350  (a)  Introductory  text  and 

(4)(iv)  revised;  interim 15838 

(a)(1)  revised:  Interim 31120 

RegxUations  at  59  FR  16838  and 

31120  confirmed 49906 

916.356  Revised;  Interim 16838 

Regulation  at  59  FR  15838  con- 
firmed  49906 

917  Authority  citation  revised 10055 

Budget  of  expenses 33898,  45184 

917.4  Suspended  in  part 10055 

917.16  Suspended  in  part 10056 

917.18  (a)  suspended  in  part 10055 

917.20  Suspended  in  part 10055 

917.21  Suspended 10055 

917.24  (a)  and  (c)  suspended  in 

part 10055 

917.26  Suspended  in  part 10055 

917.26  Suspended  in  part 10056 

917.28  Suspended  in  part 10056 


28  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  3.  1994  THROUGH  SEPTEMBER  30,  1994 


TITLE  7     Chapter  IX-Con. 

Regulation  at  59  FR  36023  con- 
firmed  46907 

929.150  Heading  and  (a)  revised; 

Interim 36023 

Regvilatlon  at  59  FR  36023  con- 
firmed  46907 

929.153  Removed;  Interim 36023 

Regulation  at  59  FR  36023  con- 
firmed  46907 

931  Budget  of  expenses 44312 

932  Budget  of  expenses 12627,  30875 

932.152  (a),  (b),  (f)(2).  (3).  and 
(gXl)  Table  n  revised;  In- 
terim  38106 

Table  n  revised;  interim 46910 

932.153  Regulation  at  58  FR  48594 
confirmed 1273 

Revised;  interim 46910 

944  Comment  period  reopened 11529 

944.31  Revised .'30871 

944.106  Regulation  at  58  FR  5S934 

confirmed 12524 

944.312  (h)  corrected 4246 

Revised 25792 

944.401  Regulation  at  58  FR  48596 

confirmed 1273 

(bX7)  through  (11)  revised;  in- 
terim  38106 

(b)(12)  revised;  interim 46910 

944.550  (a)  revised 45620 

945  Budget  of  expenses 41382 

945.341  (a)(2)(ii)  revised;  (1)  re- 
moved  46723 

946  Budget  of  expenses 15041.  27222 

947  Budget  of  expenses 33901.  45188 

947.141  Added 48734 

948  Budget  of  expenses 27225.  38108 

948.212  Budget  of  expenses ..48786 

953  Budget  of  expenses 27223,  38108 

955  Authority  citation  revised 1896 

Budget  of  expenses 12528,  45189 

955.101  Added;  interim 1896 

Regulation  at  59  FR  1896  con- 
firmed   13868 

955.142  Added !!"""!."l8946 

958  Budget  of  expenses 24632.  41639 

959  Authority  citation  revised 1453 

Budget  of  expenses 1453. 12150.  41383 

959.322  (d)(2)  and  (3)  revised;  in- 
terim  13431 

Introductory  text  revised 17267 

Regulation  at  59  FR  13431  con- 
firmed  26736 

966  Authority  citation  revised 1455 

Budget  of  expenses 1455 

967  Limitation  of  handling  ...38110,  49572 


Budget  of  expenses 41638 

967.228  Regulation  at  58  FR  62033 

confirmed 6868 

979  Budget  of  expenses 4247  15042 

979.304  (c)(2)  and  (3)  revised;  in- 
terim  13432 

Regulation  at  59  FR  13432  con- 
firmed  26736 

980  Comment  period  reopened 11529 

980.117     (a)(2),     (b)(1)     and     (2) 

amended 46912 

981  Authority  citation  revised 13434 

Budget  of  expenses 35848.  46322 

981.408  Revised;  interim 39419 

981.441  Comment  period  reopened 

4247 

Revised 35233 

981.442  (a)(4)  and  (5)  amended 13434 

982  Marketing  percentages 9071,  44028 

Budget  of  expenses 24633,  41640 

984  Authority  citation  revised 1455 

Budget  of  expenses 1455 

985  Marketing  percentages 12152, 

21919,  41222.  44030 

Budget  of  expenses 18949.  41221 

987  Budget  of  expenses 41335 

989  Marketing  percentages 12530 

Budget  of  expenses 12154 

989.126  (b)  Introductory  text  and 

(2)  revised;  interim 27226 

Regulation  at  59  FR  27226  con- 
firmed  38111 

989.160  (b)  revised 44031 

989.246  Regulation  at  59  FR  12530 

confirmed 27228 

993  Budget  of  expenses 41386 

993.128  (a)  revised;  interim ....8518 

RegvQation  at  59  FR  8518  con- 
firmed  25794 

993.150  Corrected !.10228 

993.601  (a)  revised 38I13 

997.20  (e)  amended;  Interim 44612 

997.30  (c)(5)(i)  and  (11)  revised;  in- 
terim   44612 

997.51  Undesignated  center  head- 
ing and  section  added;  in- 
terim  39421 

997.100  Undesignated  center 
heading  and  section  added; 

Interim 39421 

998  Budget  of  expenses 24635.  39423 

998.100    Heading    revised;    (e)(2) 

amended;  interim 36354 

Regulation  at  59  FR  36364  con- 
finned 46913 
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998.200  Heading  revised;  interim 

36354 

Regulation  at  59  FR  36354  con- 

nrmed 46913 

998.300  Heading  revised;  interim 

36354 

Regulation  at  59  FR  36354  con- 

flrmed 46913 

999  Comment  period  reopened 11629 

999.200  Exhibit  A  amended 38113 

Revised;  interim 26928 

Chapter  X— Agricultural  Market- 
ing Service  (Martceting  Agree- 
ments arKi  Orders;  Miiic),  De- 
partment of  Agriculture  (Parts 
1000-1199) 

1001  Clarification 42422 

1001.62  (c)  and  (d)  removed 16512 

1002  Clarification 42422 

1002.61  (d)  and  (e)  removed 16512 

1004  Clarification 42422 

1004.7  (a)  and  (e)  suspended  in 

part;  eff.  9-1-94  through  2-28- 

95 49344 

1004.12  (d)  introductory  text  sus- 
pended in  part;  (d)(1)  and  (2) 
suspended;  eff.  9-1-94 
through  2-28-95 49344 

1005  Clarification 42422 

1005.7  (d)(3)  suspended  in  part  3- 

1-94  through  2-28-95 15318 

1006  Clarification 42422 

1007  Clarification 42422 

1007.7    (eK3)   suspended    in    part 

and    (e)(4)    suspended    3-1-94 

through  2-28-95 15318 

1007.61  (a)  suspended  in  part  and 
(b)  suspended;  eff.  7-1-94  to  8- 
31-94 6869 

1011  Clarification 42422 

1011.7    (b)   amended;    eff.    3-1-S4 

through  7-31-94 13644 

(d)(3)  suspended  in  part  3-1-94 
through  2-28-95 15318 

1012  Clarification 42422 

1013  Clarification 42422 

1030  Clarification 42422 

1030.7     (b)     introductory     text 

amended 44033 

1032  Clarification 42422 

1033  Clarification 42422 

1033.60  (m)  redesignated  as  (n); 

new  (m)  added 24031 

1036  Clarification 42422 


1036.7  Regulation  at  58  FR  40725 
eff.    date   extended   through 

12-31-95 48657 

(d)  and  (2)  amended:  eff.  1-1-96 

48558 

(b)  introductory  text  amended; 
eff.  &-1-94  through  2-28-95 49345 

1036.60  (m)  redesignated  as  (n); 

new  (m)  added 24031 

1040  Clarification 42422 

1040.5  Amended 33418 

1040.7  Introductory  text  and  (a) 

revised;  (b)  Introductory  text 

amended 33418 

1044  Clarification 42422 

1046  Clarification 42422 

1046.2  Suspended  in  part  3-1-94 
through  2-28-96 15318 

1049  Clarification 42422 

1049.60  (1)   redesignated  as  (m); 

new  (1)  added 24031 

1060  Clarification 42422 

1064  Clarification 42422 

1065  Clarification 42422 

1068  Clarification 42422 

1075  Clarification .....42422 

1076  Clarification 42422 

1079  Clarification 42422 

1093  Clarification 42422 

1094  Clarification 42422 

1094.7  (c)  suspended  in  part;  eff. 

3-3-94  through  12-31-94 10057 

1096  Clarification 42422 

1098  Removed 13645 

1099  Clarification 42422 

1106  Authority  citation  revised 

11182 

Clarification 42422 

1106.3  Suspended  in  part 1274 

1106.6  Suspended  in  part;  eff.  2-1- 

94  through  8-31-96 11182 

1106.7  (bXD  suspended  in  part; 

efl".  2-1-94  through  8-31-96 11182 

Regulation  at  57  FR  48939  eff. 

date  extended  through  9-30- 

95 48787 

1106.13  (d)(1)  suspended;  eff.  2-1- 

94  through  8-31-96 11182 

1108  Clarification 42422 

1124  Authority  citation  revised 

15319 

Clarification 42422 

1124.7     (b)     introductory     text 

amended 15319 

1124.9  (c)  amended 15319 

1124.10  (c)(2)  revised 15319 


28  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  3,  1994  THROUGH  SEPTEMBER  30.  1994 


TITLE  7     Chapter  X-Con. 

1124.19  Revised 15319 

1124.30  (a)(l)(i).  (il).  (cXD.  (2)  and 

(3)  re  vised 15319 

1124.31  (a)(1),    (b)    introductory 

text  and  (1)  revised 15320 

1124.32  Revised 16320 

1124.41  (c)  amended 15320 

1124.50-1124.54  Undesignated 

center  heading  revised 15320 

1124.50  Revised 15320 

1124.51  Revised 15320 

1124.51a  Removed 15321 

1124.53  Revised 15321 

1124.60—1124.62  Undesignated 

center  heading  revised 15321 

1124.60  Revised 15321 

1124.61  Revised 15322 

1124.62  Redesignated  as   1124.63; 

new  1124.62  added 15322 

1124.63  Redesignated  ft^m  1124.62 

and  revised 15322 

1124.70  Revised 15322 

1124.71  Revised 15322 

1124.72  Revised 15323 

1124.73  Revised 15322 

1124.74  Removed;  new  1124.74  re- 
designated from  1124.75;  (c) 
revised 15323 

1124.75  Redesignated  as  1124.74 15323 

Redesignated      from      1124.76; 

(a)(lKi).    (a)(2)(i)   and    (b)(4) 
amended 15324 

1124.76  Redesignated  as  1124.75; 
new  1124.76  redesignated 
trom  1124.77 15324 

1124.77  Redesignated  as  1124.76; 
new  1124.77  redesignated 
fi-om  1124.78;  (a)  introductory 

text  amended 15324 

1124.78  Redesignated  as  1124.77 15324 

1124.85  (b)  and  (c)(2)  amended 15324 

1126  Clarification 42422 

1126.12  (b)(5)  suspended 26737 

1131  Clarification 42422 

1134  Clarification 42422 

1135  Authority  citation  revised 
15324 

Clarification 42422 

1135.9  (c)  amended 15324 

1135.19  Revised 15324 

1135.30  Introductory  text,  (a)  and 
(c)  revised;  (b)  and  (d)  redes- 
ignated as  (d)  and  (e);  new 

(b)  added 15324 

1135.31  (a)  introductory  text 
amended;  (aK4)  revised 15324 


1135.41  (bX3)  amended;  (c)  revised 

15324 

1136.50—1135.62         Undesignated 

center  heading  revised 15325 

1135.50  Heading  and  (a)  revised; 
(b)  introductory  text,  (1)  and 
(2)  amended;  (e).  (f)  and  (g) 
added 15325 

1135.51  Revised 15825 

1135.51a  Removed 15325 

1135.53  Revised 16325 

1135.60—1135.62         Undesignated 

center  heading  added 15325 

1135.60  Revised 16326 

1135.61  Revised 15326 

1135.62  Redesignated  as  1135.63 16326 

Added 15327 

1135.63  Redesignated  from  1135.62 

and  revised 15326 

1135.70  Revised 16327 

1136.71  Revised 16327 

1135.72  Revised 15327 

1135.73  (b),  (d)  and  (eX2)  through 

(6)  re  vised 16327 

1136.74  Removed;  new  1135.74  re- 
designated from  1135.76; 
(a)(4),  (b)(lXi),  (ii)  and  (iii) 
introductory  text  amended; 
(bXDdilXo).  (6)  and  (c)  redes- 
ignated as  (bXlXiliXA).  (B) 
and(C) 15327 

1135.75  Redesignated  from  1136.77 
16327 

1136.76  Redesignated  as  1136.74; 
new  1135.76  redesignated 
trom  1135.78  and  amended 15327 

1136.77  Redesignated  as  1135.75 15327 

1135.78  Redesignated  as  1135.76 16327 

1136.85  (b)  and  (c)  amended 15327 

1137  Clarification 42422 

1137.7  (b)  suspended  in  part;  eff. 

9-1-94  through  2-28-95 46158 

1137.12  (aXD  suspended  in  part; 

eff.  9-1-94  through  8-31-95 46158 

1138  Clarification 42422 

1139  Clarification 42422 

1150.131  (aX4)  and  (8)  revised 13435 

Chapter  XI— Agricultural  Maricet- 
ing  Service  (Marketing  Agree- 
mer)ts  and  Orders;  Miscellane- 
ous Commodities).  Department 
of  Agriculture  (Parts 

12(»-1299) 

1205.510  (bX3)  revised;  interim 33902 
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Regulation  at  59  FR  33902  con- 
firmed  44084 

1207.501  Revised;  interim 44036 

1207.507  (a)  amended;  interim 44036 

1207.510  (bX3)  table  revised;  in- 
terim  44036 

1210.200  Revised 44614 

1210.201  (a),  (g)  and  (h)  introduc- 
tory text  amended;  (j)  and 

(k)  added 44614 

1210.202  Revised 44614 

1210.208  (b),  (dXD.  (2)  and  (3)  re- 
vised; (d)(4)  added 44615 

1210.204  Heading.  (aXD.  (d)  and 
(e)  revised;  (b)  removed;  (c) 
redesignated  as  (b);  new  (b) 

amended;  new  (c)  added 44615 

1210.401  (b)  amended 18948 

1210.501  Added 18948 

1211  Authority  citation  revised 

11898 

1211.30—1211.39  Undesignated 

center  heading  removed 11898 

1211.30  Removed 11898 

1211.31  Removed 11898 

1211.32  Removed 11898 

1211.33  Removed 11898 

1211.34  Removed 11898 

1211.35  Removed 11898 

1211.36  Removed 11898 

1211.37  Removed 11898 

1211.38  Removed 11898 

1211.39  Removed 11898 

1211.40—1211.42         Undesignated 

center  heading  removed 11898 

1211.40  Removed 11898 

1211.41  Removed 11898 

1211.42  Removed 11898 

1211.51  Removed 11898 

1211.54  Removed 11898 

1211.56  Removed 11898 

1211.72  Removed 11898 

1211.77  Removed 11898 

1220  Referendum  results 15327 

1230.110  Revised 46324 

1240  Authority  citation  revised 

22493 

Technical  correction 24217 

1240.50  (a)  amended;  interim 22493 

1240.114  (b)  amended:  interim 22493 

1250.336  (c)  revised 38876 

1250.348    (a)    introductory    text    

amended 38876 

12S0.510  Revised 12156 


Chapter  XlV-Commodity  Oedit 
Corporation.  Department  of  Ag- 
riculture (Parts  1400-1499) 

1413.54  (aXSXii)  and  (iii)  revised; 

(a)(6Xiv)  and  (d)(4)  added 22496 

(aX3Xii)  and  (iii)  revised; 
(aX3Xiv)  and  (dX4Xiil)  added 

22496 

(aX4Xiii)  revised;  (aX4Xiv)  and 

(dX4Xv)  added 25795 

(aXlXUi).  (2)(iiiXB),  (C)  and  (e) 
revised;      (aXl)(iv),      (2Xiv), 

(dX4Xi)  and  (ii)  added 39251 

1413.104  (aX8Xii),  (Hi)  and  (b)  re- 
vised; (a)(8Xiv)  added 22495 

1413.110  (b)  revised;  interim 10574 

1421.1  (a)  revised;  interim 34347 

1421.3  Revised;  interim 34348 

1421.4  (b)  and  (0  revised;  interim 

.■.■.■■.«■■■.••■■•.■■■■.>.•.■•■>>...........>.... onijno 

1421.6  (bXD.  (4Xiv)  and  (dX2)  re- 
vised; interim 34348 

1421.7  (cX7Xiii)  and  (iv)  added 26795 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c);  new 
(c)(1)  revised;  new  (c)(3)  re- 
designated as  (c)(4);  new 
(cX3)  added;  interim 34348 

(bXlXiv).  (2Xiv),  (3Xiv).  (4Xiv), 
(5Xiv).  (6Xiv).  (9)(iv)  and 
(10)(iv)  added 39251 

(bXSXiii)  amended;  (bXSXiv) 
added 47629 

1421.8  (b)(2)  revised:  interim 34348 

1421.9  (f)(2XivXE),  (F)  and 
(xivXBX5)(i;)  revised; 
(fX2Xiv)(0)  removed:  interim 
34348 

1421.11  (a)  revised:  interim 34349 

1421.14  Removed:  interim 34349 

1421.16  (aXD  introductory  text. 
(IXi).  (2).  (3).  (bXl).  (2),  (c). 
(d)  Introductory  text,  (2),  (e). 
(kXlXiiXC).  (D).  (IXlXii)  and 
(iii)  revised:  (kXlXiiXE). 
(IXlXiv)  and  (q)  added;  in- 
terim  343« 

1421.17  (a),  (CXD.  (3)  and  (e)  re- 
vised; interim 34349 

1421.18  (bX12XivXB).  (ISXivXD) 
introductory  text,  (5)  and 
(16XiiXG)  revised;  interim 34350 

1421.19  (b)  revised;  interim 343S0 

1421.20  (aX2)  revised;  (e)  added: 
interim 34360 
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TITLE  7     ChcMJtor  XlV-Con. 

1421.22  (cX3)(l)(A)  and  (4)  revised; 
(e)  through  (i)  added;  interim 

34350 

1421.27        (aK2)(Ill)        amended; 

(aK2){lv)  added 47529 

1421.29  (b)(3).  (c)  and  (g)  revised; 

(h)  removed;  (i)  redesignated 

as  (h);  Interim 34351 

1421.202  Revised;  interim 34351 

1421.205  (a)  introductory  text,  (2) 

and  (b)  revised;  interim 34351 

1421.206  (b)  revised;  interim 34351 

1421.207  (b)(1).  (2)(i)  and  (ill)  re- 
vised; interim 34351 

1421.208  Revised;  interim 34352 

1421.210  (a),  (b)(2),  (4)  introduc- 
tory text.  (11).  (5X1),  (ii).  (iv), 
(c)(1)  introductory  text  and 
(2)  through  (5)  revised;  in- 
terim  34352 

1421.211  Revised;  interim 34353 

1421.215  Revised;  interim 34353 

1421.217  (d)  added 25796 

1421.320  (a)  and  (c)(2)  revised;  in- 
terim  34353 

1421.321  Introductory  text  re- 
vised; interim 34353 

1421.323  Revised;  interim 34353 

1421.324  Revised;  interim 34353 

1427.1  (b)(3)  revised;  interim 39252 

1427.3  Amended;  interim 39252 

1427.4  (b)  revised;  Interim 39253 

1427.5  (bX2)(iii)  introductory  text 

and  (A)  revised 37399 

(bXlXvXBX*)  and  (c)(2Xil)  re- 
vised; Interim 39253 

1427.6  (b)  revised;  interim 39253 

1427.8  (aX2Xii)  and  (Hi)  revised; 

(a)(2Xiv)  added 22495 

(aXlXii)     and     (ill)     revised; 
(a)(l)(iv)  added 22496 

1427.11  (h)  removed;  (1)  redesig- 
nated as  (h);  (aXD.  (e)  intro- 
ductory text,  (f)(2).  (3).  (g) 
introductory  text,  (2)  and 
new  (h)  revised;  interim 39253 

1427.14  Removed;  Interim 39253 

1427.18  (e),  (f)(2)  and  (gX2)  re- 
vised; (fX3)  and  (j)  added;  in- 
terim  39253 

1427.23  (f)  removed;  (g)  and  (h) 
redesignated  as  (f)  and  (g) 
and  revised;  interim 39254 

1427.107  (aXDd),  (ti)  and  (2X1) 
through  (iv)  revised;  (a)(2Xv) 
redesignated    as    (a)(2)(vlli); 


new  (aX2Xv),   (vl)  and  (vll) 

added;  (cX2)  amended 17919 

1427.168  Removed;  interim 39254 

1427.171  Amended;  Interim 39254 

1427.174  Revised 39254 

1427.175  (aXl),  (e)  and  (f)(2)  re- 
vised; (f)(3)  and  (1)  added;  in- 
terim  39254 

1434.1  (a)  revised;  Interim 23790 

1434.6  (b)  revised;  interim 23790 

1434.7  (c)(1)  and  (2)  added;  in- 
terim  23791 

1434.13  (b)  revised;  interim 23791 

1434.14  Removed;  interim 23791 

1434.16  (a)(1)  revised;  interim 23791 

1434.17  (aX3)  and  (4)  revised; 
(aX5),  (6)  and  (7)  added;  in- 
terim  23791 

1434.23  (aX2),  (3).  (bXD.  (2).  (c). 

(d)  introductory  text.  (2)  and 

(e)  revised;    (k)    added;    in- 
terim  23791 

1434.24  (f)  added;  interim 23792 

1434.25  (aXD  revised;  interim 23792 

1434.26  (bX3)  revised;  interim 23792 

1434.27  (c)(3)  added;  interim 23792 

1435.200—1435.206  (Subpart)  Regu- 
lation at  57  FR  62489  con- 
firmed and  revised 41224 

1464.12  Existing  text  designated 

as  (a);  (b)  added 6867 

1464.13  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.14  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.15  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.16  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.17  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.18  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.19  Existing  text  designated 

as  (a);  (b)  added 22725 

1464.101—1464.108  (Subpart  B) 
Regulation  at  58  FR  68020  eff. 

date  corrected  to  1-1-94 ^..1274 

Revised 10944 

1468.3  Amended;  interim 47531 

1468.4  (b)  revised 2284 

(cX3)    and    (4)    revised;    (cX5) 

added;  interim 47531 

(bXDdiXD).  (2Xiv)  and  (3Xiv) 
added;  (b)(2Xiii)  revised 48788 
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1468.5  (b)  and  (d)  revised;  Interim 
47531 

1468.6  (b)(5)  and  (6)  revised;  in- 
terim  47531 

1468.8  (a)  and  (b)  revised;  interim 

47532 

(a)(1)  and  (b)  revised 48789 

1468.10  (a)  revised;  interim 47532 

1468.13  (a)  revised;  interim 47532 

1468.15  Removed;  interim 47533 

1475.3  Regulation  at  58  FR  62512 

confirmed 9919 

1475.6  Regulation  at  58  FR  62512 

confirmed 9919 

1475.10  Regulation  at  58  FR  62513 
confirmed 9919 

1475.17  Regulation  at  58  FR  62513 

confirmed 9919 

1475.22  Regulation  at  58  FR  62513 

confirmed 9919 

Chapter  XV— Foreign  Agricultural 
Service.  Department  of  Agri- 
culture (Parts  1500-1599) 

1540.40-1540.45  (Subpart  C)  Regu- 
lation at  58  FR  16104  con- 
firmed  25797 

Chapter  XVI— Rural  Telephone 
Banic.  Department  of  Agri- 
culture (Parts  1600-1699) 

1610.1  Regulation  at  58  FR  66252 
confirmed 17464 

1610.2  Regulation  at  58  FR  66252 
confirmed 17464 

1610.3  Regulation  at  58  FR  66252 
confirmed 17464 

1610.4  Regulation  at  58  FR  66252 
confirmed 17464 

1610.5  Regiilation  at  58  FR  66252 
confirmed 17464 

1610.6  Regulation  at  58  FR  66252 
confirmed 17464 

1610.11  Regulation  at  58  FR  66253 
confirmed 17464 

1627  Removed;  CFR  Correction 

33641 

Chapter  )(VII— Rural  Electrification 
Administration.  Department  of 
Agriculture  (Parts  1700-1799) 

1700.40-1700.44       (Subpart       D) 

Added 21624 

1700.41  Amended 46723 


1700.60—1700.61       (Subpart       E) 

Added 21625 

1700.70—1700.73       (Subpart       F) 

Added 21625 

1700.73  (c)(3)  removed;  (cX4)  re- 
designated as  (c)(3) 46724 

1700.90—1700.93       (Subpart       G) 

Added 21626 

1700.100—1700.109      (Subpart     H) 

Added 21626 

1700.120—1700.132      (Subpart      I) 

Added 21627 

1700.124  (bXlO)  added 46724 

1700.127  (bXlO)  added 46724 

1700.140-1700.150      (Subpart      J) 

Added 21631 

1700.145  (cX8)  added;  (dX12)  re- 
moved; (d)(13),  (14)  and  (15) 
redesignated  as   (d)(12),   (13) 

and  (14) 46724 

1700.146  (c)  amended 46724 

1700.147  (bX5)  revised;  (bX6),  (7) 
and  (c)  amended;  (b)(8)  added 
46724 

1700.160—1700.161      (Subpart     K) 

Added 21633 

1700.170—1700.173      (Subpart     L) 

Added 21633 

1703.12  Amended 11706 

1703.17  (c)  added U706 

1703.18  Added 11706 

(b)  and  (c)  corrected 38341 

1703.19  Added 11706 

1703.20  Revised 11707 

1703.21  (b)  amended;  (d)  revised 
11708 

1703.22  Added 11708 

(aXlO)  corrected 38341 

1703.28  (b)  revised 11711 

1703.30  0MB  number 11711 

0MB  number  corrected 38341 

1703.34  (bX5Xii)  and  (ill)  revised; 

(bX5Xiv)  and  (v)  added 11711 

0MB  number 38341 

1703.46  (e)  removed;  (f)  through 
(1)  redesignated  as  (e) 
through    (k);    (a)    and    new 

(g)(6Xiv)  amended 11711 

(a),  (d)  introductory  text  and 

(e)  amended 38341 

(g)(6Xiii)  and  (h)  Introductory 

text  amended 38342 

1703.61  (a)  and  (b)  amended 11712 

1703.66  (b),  (d).   (e)  and  (g)  re- 
vised; (h).  (1)  and  (j)  added 
11712 
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TraE  7     Chapter  XVII-Con. 

1703.67  Added 11712 

1703.68  Added 11712 

1710  Authority  citation  revised 

495 

1710.2  (a)  amended;  interim 495 

1710.7  Added;  interim 3964 

1710.118  Removed;  interim 496 

1710.350—1710.364  (Subpart  H) 
Heading  revised;  sections 
added;  interim 496 

1717.851  Amended;  interim 3986 

1717.852  (aXlXii)  amended; 
(b)(lKii)(A)  revised;  interim 


1717.860  Added;  Interim 3986 

1717.904  Added;  interim , 3987 

1735.2  Reflation  at  58  FR  66253 

confirmed 17464 

1735.10  Regrulation  at  58  FR  66253 
confirmed;  (b)  revised 17464 

1735.13  Regrulation  at  58  FR  66253 
confirmed 17464 

1735.14  Regulation  at  58  FR  66253 
confirmed 17464 

1735.17  Regulation  at  58  FR  66253 

confirmed 17464 

1735.20  Regulation  at  58  FR  682S4 
confirmed 17464 

1735.21  Regulation  at  58  FR  662S4 
confirmed 17464 

1735.22  Regulation  at  58  FR  66254 
conflrmed 17454 

1735.30  Regulation  at  58  FR  66254 
confirmed 17464 

1735.31  Regulation  at  58  FR  66255 
confirmed 17464 

1735.32  Regulations    at    58    FR 
66255  and  66256  confirmed 17464 

1735.46  Existing  text  designated 
as  (a);  (b)  through  (h)  added 
29537 

1735.74  Regulation  at  58  FR  66256 

confirmed 17464 

1737.2  Regulation  at  58  FR  66256 

confirmed 17464 

1737.11  Regulation  at  58  FR  66256 
confirmed 17464 

1737.22  Regulation  at  58  FR  66256 

confirmed 17464 

1737.32  Regulation  at  58  FR  66256 

confirmed 17464 

1737.50  Regulation  at  58  FR  66256 

confirmed 17454 

1737.70  Regulation  at  58  FR  66256 

confirmed 17454 


1737.71  Regulation  at  58  FR  66257 

conflrmed 17454 

1744.21     Text     transfered     from 

1744.61;  amended 43716 

1744.40  (a)(3)  revised 43716 

1744.61  Regulation  at  58  FR  66257 

conflrmed 17464 

Transfered  in  part  to  1744.21; 

removed 43716 

1744.67  Regulation  at  58  FR  66257 
confirmed 17464 

1744.68  Regulation  at  58  FR  66257 
confirmed 17464 

1753.2  Regulation  at  58  FR  66259 
confirmed  and  amended 17464 

1753.3  Regulation  at  58  FR  66259 
confirmed;    (a)    introductory 

text  and  (4)  amended 17464 

1753.5  (b)(1)  revised 43716 

1753.6  (b)  revised 43716 

1753.7  (fX4)  revised 17679 

1753.8  (aXllXil).  (12X1).  (b)(2).  (3) 
and  (4)  revised;  (b)(5)  re- 
moved  43716 

1753.9  (a)  and  (c)  revised 43716 

1753.15  Regulation  at  58  FR  66259 
confirmed;  (bX4)  amended 17464 

1753.16  (bX3).  (4)  and  (5)  redesig- 
nated as  (bX4),  (5)  and  (6); 

new  (b)(3)  added 43717 

1753.17  (cXlXiXB)  and  (e)  revised 
43717 

1753.25  (fX4)  added 43717 

1753.26  (b)  introductory  text  re- 
vised; (c)  redesignated  as  (d); 

new  (c)  added 43717 

1753.29  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d) 43717 

1753.30  (bX2Xi)  and  (cX2)  revised 
43717 

1753.38  (aX2Xlli)  removed; 
(aX2Xiv)  through  (vli)  redes- 
ignated as  (aX2Xiii)  through 
(vi);  (aX2XiXJ).  new  (v)  and 
(Ore  vised 17679 

1753.39  (fXDd)  revised 31126 

(g)  re  vised 43717 

1753.46  (c)  added 43717 

1753.49  (c)(3)  revised 43717 

1753.50  Added 43717 

1753.66  Regulation  at  58  FR  66259 

confirmed;  (d)  amended 17464 

1753.68  (d)(3Xlii)  revised 43718 

1753.78  (a)  revised 43718 
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1753.80  (a)  revised;  (b)  through 
(g)  redesignated  as  (c) 
through  (h);  new  (b)  added 43718 

1753  Appendixes  A  through  F  re- 
vised  43719 

1756  Authority  citation  revised 

17681 

1756.93  Table  amended;  Footnote 

1  revised 17681.  31126 

1755.97  Table  amended 30507,  34360 

1756.525  Added 31126 

1756.870  Added 30507 

(aX2)   table  and   (hXSXD  cor- 
rected  34899 

1755.900  Added 34360 

(m)(4)    table.    (pXlXvli)    and 
(qXlXil)  corrected 44795 

1767.18  Amended 27436 

1767.19  Amended 27436 

1767.41  Amended 27436 

1773  Authority  citation  revised 

659 

1773.3  (c)  revised 659 

1773.20  (a)  revised 659 

1773.21  (b)  and  (c)  revised 659 

1773.34  (eXlXi)  and  (2)(1)  re- 
moved; (eXlXll).  (ill).  (Iv). 
(2X11).  (ill)  and  (iv)  redesig- 
nated as  (eXlXD.  (11).  (Hi). 
(2X1).  (11)  and  (ill)  and  re- 
vised  650 

1773.40  Revised 660 

1773.45  Revised 660 

1773  Appendix  C  revised 660 

1786.150—1786.170      (Subpart      F) 

Added 13620 

Chcv>ter  XVIII— Fanmers  Home 
Administration.  Department  of 
Agriculture  (Parts  1800-2099) 

1900.6  Redesignated    as     1900.7; 

new  1900.6  added 43441 

1900.7  Redesignated  flrom  1900.6 
43441 

1901.204  (aX27)  added;  Interim 41389 

1902.1—1902.16  (Subpart  A)  Head- 
ing revised 3778 

1902.1  Introductory  text  added 3778 

1902.4  Added 3778 

1902.50  Added;  0MB  number 3778 

1924.4  (1X4)  through  (7)  redesig- 
nated as  (1X5)   through   (8); 

new  (i)(4)  and  (9)  added 6882 

Regulation  at  59  FR  6882  eff. 
date  corrected  to  3-16-94 9805 


1924.5  (fXlXlii)  Introductory  text 

and  (F)  revised 43723 

1924.13  (aX3).  (eXlXillXB)(2).  (iv). 
(V).  (viiXBXi).  (2XiXB).  (G). 
(H).  (liXC).  (iilXA).  (iv).  (v) 

and  (vili)  revised 6882 

Regulation  at  59  FR  6882  eff. 
date  corrected  to  3-16-94 9805 

1924.50  Revised;  0MB  number 6885 

Regulation  at  59  FR  6885  eff. 
date  corrected  to  3-16-94 9805 

1924.1—1924.50  (Subpart  A)  Ex- 
hibit D  amended 43723 

1924.60  (cX3)  and  (dX2)  amended 

8619 

1930.123  (1)  amended 6885 

Regulation  at  59  FR  6885  eff. 
date  corrected  to  3-16-94 9805 

1930.101—1939.150  (Subpart  C)  Ex- 
hibit B  amended 3779 

Exhibit  B.  B-3  and  B-8  amend- 
ed  6886 

Regulation  at  59  FR  6886  eff. 
date  corrected  to  3-16-94 9805 

1940.590  (j)  added;  Interim 41389 

1941.19  (a)  revised;  (bX4).  (5)  and 
(6)  redesignated  as  (bX5).  (6) 
and  (7)  and  (b)  through  (1)  re- 
deslgmated  as  (c)  through  (j); 
introductory  text,  new  (b) 
and   new   (c)(4)   added;    new 

(f)(1)  amended 25799 

(bX2)  amended 22962 

1941.25  (a)  introductory  text  and 
(b)    revised;    (a)(5)    and    (6) 

added 16772 

(a)(4)  revised 25800 

1942.306  (aXlO)  added;  interim 26587 

1942.386  Added 12156 

1942.501    Regulation    at    56    FR 

58178  confirmed 11531 

1942.504    Regulation    at    56    FR 

58178  confirmed 11531 

1942.507    Regulation    at    56    FR 

58178  confirmed 11531 

1942.510  Regiilation  at  56  FR 
58178  confirmed 11531 

1942.511  Regulation  at  56  FR 
58178  confirmed 11531 

1942.513    Regulation    at    56    FR 

58178  confirmed 11531 

1943.17  (b)  amended 25800 

1943.19  (aX2)  and  (bX4)  removed; 
(aX3)  through  (8)  and  (bX3) 
redesignated  as  (a)(2) 
through  (7)  and  (bX4)  and  (b). 
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TITLE  7     Chapter  XVIIi-Con. 

(d),  (e)  and  (f)  redesigmated 
as  (d)  through  (g);  introduc- 
tory text,  (a)(1),  new  (2)  and 
new  (c)  revised;  new  (b)  and 
new  (d)(3)  added;  new  (f)(1) 

and  new  (g)  amended .25800 

(bXD  amended .22962 

1943.24  (bXDd)  amended .25801 

1943.25  (c)(2),  (3)  and  (4)  redesig- 
nated as  (cK4),  (5)  and  (6); 
(c)(1)   and    new   (4)   revised; 
new  (c)(2)  and  new  (3)  added 
16773 

1943.38  (a)  amended 25801 

1943.69  (a)(2)  and  (bX4)  removed; 
(aK3)  through  (8)  and  (bX3) 
redesignated  as  (aX2) 
through  (7)  and  (bX4);  intro- 
ductory text,  (aXD.  new  (2). 
(c)  introductory  text.  (1)  and 
(2)  revised;  new  (bX3)  added 

25801 

(bXD  amended 22962 

1943.75  (CX2),  (3)  and  (4)  redesig- 
nated as  (cX4).  (5)  and  (6); 
(cXD  and  new  (4)  revised; 
new  (cX2)  and  new  (3)  added 

16773 

1943.88  (a)  amended .2S801 

1944  Authority  citation  revised 

7193 

1944.205  Amended 6886.  6897 

Regulations  at  59  FR  6886  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.211  (aX4).  (6X1)  and  (ii)  re- 
vised; (aX6Xlll)  removed; 
(aX6Xiv)  redesignated  as 
(aX6Xlli) 6886 

Regulation  at  58  FR  6886  eff. 
date  corrected  to  3-16-94 9806 

1944.212  (b)  introductory  text. 
(cXD.  (2),  (3X11).  (g).  (I)  and 
(J)  introductory  text  revised; 
(c)(3)(iii)  added 6887 

(1X1)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 
16-94 9806 

1944.213  (cX6).  (10).  (d)  Introduc- 
tory text.  (1X11)  and  (eXD  in- 
troductory text  revised: 
(CX12)  removed:  (bX4).  (5)  and 
(6)  redesignated  as  (bX5).  (6) 
and  (7);  new  (bX4)  added 


Regulation  at  59  FR  6887  eff. 

date  corrected  to  3-16-94 9805 

1944.215  (a),  (b)  Introductory 
text.  (1)  introductory  text 
and  (e)  introductory  text  re- 
vised; (bXlXiil)  and  (hXD 
amended;  (w)(3)  added 6887 

(rX6),  (V)  and  (u)  amended 6897 

Regrulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

(aX13)  revised 49346 

1944.222  (g)  amended 6890,  6897 

(a)  amended 6896 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 

to  3-16-94 9605 

1944.224  (aX3Xi)  amended 6890 

Regulation  at  59  FR  6890  eff. 
date  corrected  to  3-16-94 9805 

1944.231  (a)  amended;  (eX2).  (3) 
and  (4)  redesignated  as  (eX3), 
(4)  and  (5);  (e)  introductory 
text  revised:  new  (e)(2)  added 
6890 

(b),  (cX6).  (d)  Introductory  text 
and  dXlXvl)  amended 6896 

(c)  heading.  (1).  (3),  (4).  (5)  in- 
troductory text.  (6).  (8). 
(e)(4).  (5).  (fX2).  (1X1X1).  (iv). 
(V).  (vlii).  (5Xlv).  (JX3)  and 
(kX3)  amended 6897 

Regulations  at  58  FR  6890,  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.232  (c)  amended 6897 

Regulation  at  59  FR  6897  eff. 

date  corrected  to  3-16-94 9805 

1944.235  (aXD  removed;  (aX2) 
through  (5)  redesignated  as 
(aXD  through  (4);  new  (aX2) 
and  (cXD  Introductory  text 
revised;  (b)(3)  and  (cXlXviii) 
added 6890 

(eXD  and  (f)(1)  amended 6896 

(cXlXv).  (vii)  introductory 
text.  (2Xii).  (d),  (eXD,  (2). 
(fXl).  (h)  introductory  text, 

(1),  (2)  and  (3)  amended 6897 

Regulations  at  58  FR  6890,  6896 
and  6897  eff.  date  corrected 
to  3-16-84 9805 

1944.236  (c)(3)  amended 6890 

(e)(2)  amended 6896 

(d)  amended 6897 
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Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 

to  3-16-94 9805 

1944.237  (a)  and  (cX2)  revised 6890 

Regulation  at  59  FR  6890  eff. 

date  corrected  to  3-16-94 9805 

1944.239        Introductory        text 

amended 6896 

Regulation  at  59  FR  6896  eff. 

date  corrected  to  3-16-94 9805 

1944.246  (bX3)  amended 6896 

(b)(2)(ii)  amended 6897 

Regulations  at  59  FR  6896  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.201—1944.250  (Subpart  E)  Ex- 
hibit A  amended 6891 

Exhibits    A-6.    A-7    and    A-8 

amended 6892 

Exhibit  A-9  and  A-10  amended 

6896 

Exhibits  A.  A-6  and  B  amended 

6897 

Regulations  at  59  FR  6891,  6892, 
6896  and  6897  eff.  date  cor- 
rected to  3-16-94 9805 

Exhibit  A-8  amended 49346 

1944.251—1944.302  (Subpart  F)  Re- 
vised   22225,  22235 

1944.506  (e)(1)  revised 7193 

1945  Authority  citation  revised 

25801 

1945.163  (aX2Xv),  (xx)  and  (d)  re- 
vised  16774 

1945.169  (a)  revised;  (bX3) 
through  (7)  redesignated  as 
(bX4)  through  (8)  and  (b) 
through  (n)  redesignated  as 
(d)  through  (p);  introductory 
text,  new  (b),  (c)  and  (d)(3) 
added;  new  (eXD,  (f)(3), 
(hX3),  (4),  (1)  introductory 
text,  (3)  and  (p)(2)  amended 

25801 

(j)  revised 16774 

(bXl)  amended 22962 

1945.175  (c)  revised 16774 

(cXDdll)  amended 25803 

1948.108  (cX4)  amended;  Interim 

24636 

1951.201  Amended;  Interim 41389 

1951.910  (b)  revised 25803 

1955.3  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.4  (a)  revised 43441 


1955.9  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966. 

1955.10  Regulation  at  58  FR  68724 
eff.  date  corrected  to  12-29-94 
15966 

1955.15  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.18  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.107  Regulation  at  58  FR 
68725  eff.  date  corrected  to 
12-29-94 15968 

1956.102  Elxisting  text  designated 
as  (a);  (a)  heading  and  (b) 
added 46160 

1956.143  Added 46160 

1956.147      (a)(3Xlv)     and     (vXB) 

amended 46162 

1956.150  Revised  (0MB  number) 

46162 

1980  Authority  citation  revised 

28466 

1980.490  Added;  Interim 28466 

1980.498    Regulation    at    58    FR 

41172  confirmed 23615 

2003.1—2003.5  (Subpart  A)  Exhibit 

A  amended;  interim 41389 

2018.254  Introductory  text  re- 
vised   3651 

Chapter  XLII— Rural  Development 
Administration,  Department  of 
Agriculture  (Part  4284) 

4284.501—4284.600      (Subpart      F) 

Added;  interim 41389 

4285  Added 38342 

ProfDOsed  Rules: 

0 9114,32138 

1 9114,32138 

6 28495 

7 32138 

13 2307 

28 4257,  12862,  15865 

29 14124 

46 35487,46772 

47 9114,  32138 

50 9114,32138 

51 ^...1490.  8871,  9114,  32138 

52 9114, 13252,  26762,  32138 

53 9114,  32138 

54 9114,  32138 
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TITLE? 

55 


Proposed  Rules:— Con. 


38944 

56 15886, 17154,  38944 

58 38136 

59 18979,38944 

61 6914 

70 38944 

110 16400 

180 9114.32138 

201 25706.  47286 

210 30218 

220 30218 

246 16146,  29549 

271 44866 

273 2779,  17050,  44343.  44866 

300 13256.  19753.  22538,  24968 

301 12553.  31561,  36996 

318 9136.  13256.  19753 

319 3002,  22538.  24968,  29557.  46572 

322 36373 

372 28814,  37442 

400 30533 

406 19661.30536 

457 28016.  28022,  28027,  30537,  48827 

700—799  (Ch.  Vn) 22938 

701 1293 

704 16780 

708 17495 

723 


735. 
736. 
737. 
738. 
739. 
740. 
741. 
742. 
792. 


...1493 
.26146 
.26146 
.26146 
.26146 
.26146 
.26146 
.26146 
.26146 
.43504 


800 9424 

905 46361 

906 38138,45241 

915 15658 

920 33451.  41717 

923 26146 

925 36091 

928 45630 

930 4259,26603 

944 9140.  15661,  33451.  36091,  46361 

945 40477 

947 39479 

955 12554 

959 11008 

980 33463 

981 46203 

982 9425 

989 36083 

993 25841 


999 25841 

1001 8873,  40418.  44074 

1002 8873.  40418,  44074 

1004 10326,  40418,  41413.  44074 

1005 1306.  40418,  44074 

1006 40418.44074 

1007 1305,  5132.  40418.  44074 

1011 1305,  7665.  40418.  44074 

1012 40418.44074 

1013 40418,44074 

1030 260,  22138,  36094.  40418.  44074 

1032 40418.44074 

1033 40418.44074 

1036 33922.  40418,  44074.  44088 

1040 8874.  17497,  26603,  40418.  44074 

1044 40418.44074 

1046 1305.  15348.  40418,  44074 

1049 40418,44074 

1050 40418,44074 

1064 40418,  44074 

1065... 260,  22138.  40418,  44074 

1068 260,  22138,  40418,  44074 

1075 40418.44074 

1076 260.  22138,  40418.  44074 

1079 260.  22138.  40418,  44074 

1093 5132,  40418,  44074 

1094 1307.  5132,  40418,  44074 

1096 5132,  40418,  44074 

1099 5132.  40418,  44074 

1106 6915,  36095.  40418.  44074 

1108 5132.  40418.  44074 

1124 8546,  40418.  44074 

1126 17498.  40418.  44074 

1131 6916,  40418,  44074 

1134 40418,  44074 

1135 8546,  40418,  44074 

1137 33456,  40418.  44074 

1138 40418,  44074 

1139 40418,44074 

1150 4260 

1205 39480 

1208 33400 

1210 .4013, 177asr44646 

1212 16571 

1230 24971 

1250 13460,  31174.  46936 

1403 43504 

1410 16780 

1413 16149,  39707.  46937,  49214 

1421 46937 

1425 44947 

1427 9674 

1468 22646,47564 

1499 6916,  12200 

1530 23017,  28286 

1703 38377 
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1710 28495,  36998,  39975 

1714 39975 

1718 49594 

1726 4603.  28924,  40315 

1744 10327.19051 

1753 10327.  19051 

1755 19661.44347 

1767 45631 

1770 47097 

1785 39975 

1823 23018 

1910 23018 

1924 42778 

1927 24362 

1941 2307.  23018 

1942 12200.  23018,  40478.  42783 

1943 2307.23018 

1944 23018 

1945 2307,  5737,  23018 

1948 23018,30717 

1961 2307,  22548,  23018,  30717 

1972 30717 

1980 12200. 14371,  14769,  23018,  23173, 

30717,  32660 

2812 24973 

3402 48978 

4284 40478 

4286 23804 

TITLE  8-ALIENS  AND 
NATIONAUTY 

Chlopter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  Justice  (Parts  1—499) 

3.1   Regrulation   at   57   FR   11570 

confirmed;  (d)(l-a)  revised 1899 

(a)(1)  re  vised 47231 

3.12  Regrulation  at  57  FR  11571 
confirmed 1899 

3.13  Regulation  at  57  FR  11571 
confirmed  and  amended 1899 

3.14  Regulation  at  57  FR  11571 
confirmed 1899 

3.15  Regulation  at  57  FR  11571 
confirmed 1899 

3.16  Regulation  at  57  FR  11571 
confirmed 1899 

3.17  Regulation  at  57  FR  11671 
confirmed 1899 

3.18  Regulation  at  57  FR  11571 
confirmed 1899 

3.19  Regulation  at  57  FR  11571 
confirmed 1899 


3.20  Regulations  at  57  FR  11671 

and  11572  confirmed 1899 

3.21  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.22  Regulation  at  57  FR  11571 
confirmed 1899 

3.23  Regulation  at  57  FR  11571 
confirmed 1899 

3.24  Regxilation  at  67  FR  11571 
confirmed 1899 

3.25  Regulation  at  57  FR  11571 
confirmed 1899 

3.26  Regulations  at  57  FR  11671 
and  11572  confirmed  and  re- 
vised  1899 

3.27  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.28  Regulation  at  57  FR  11571 
confirmed 1899 

3.29  Regulation  at  67  FR  11571 
confirmed 1899 

3.30  Regulation  at  57  FR  11571 
confirmed 1899 

3.31  Regulations  at  57  FR  11671 

and  11672  confirmed 1899 

3.32  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.33  Regulations  at  57  FR  11671 

and  11573  confirmed 1899 

Revised 1900 

3.34  Regulations  at  67  FR  11571 
confirmed 1899 

3.35  Regulation  at  57  FR  11671 
confirmed 1899 

3.36  Regulation  at  57  FR  11571 
confirmed 1899 

3.37  Regulations  at  57  FR  11671 

and  11573  confirmed 1899 

(b)  added 1900 

3.38  Regulation  at  67  FR  11671 
confirmed 1899 

3.39  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

3.40  Regulation  at  57  FR  11571 
confirmed 1899 

103  Technical  correction 39394 

103.1  Regulation  at  68  FR  44608 
confirmed 17921 

103.2  (a)  revised 1460 

(b)(2)  and  (3)  redesignated  as 

(b)(18)  and  (16);  (b)  heading. 
(1)  heading  and  new  (18) 
heading  revised;  new 
(b)(16)(i)  and  (ii)  amended; 
new     (bX2),     new     (3),     (4) 
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TITLE  6     Chapter  l-Con. 

through   (15).    (17)    and   (19) 

added 146i 

(aXD  revised;  interim 33905 

103.3  Regulation  at  57  FR  11573 

confirmed 1399 

103.5  (a)(l)(l)  and  (111)  introduc- 
tory text  amended: 
(a)(l)(ill)(C).   (2).  (3)  and  (4) 

revised;  (aK8)  added 1463 

103.5b  Added 1463 

103.7  Regrulation  at  57  PR  11573 

confirmed 1399 

(b)(1)  amended 26590,  30518 

204  Authority  citation  revised 38881 

204.1  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 

47063 

204.3  Re  vised 38881 

(e)(2)(ili)  correctly  designated 
42878 

204.5  (d)  amended;  interim 502 

(m)(l)  amended;  Interim 27229 

204.6  Regulations  at  58  FR  44608 

and  44609  confirmed 17921 

210a.8  Regulation  at  56  FR  38333 

confirmed 26594 

211  Technical  correction 39394 

211.1   (b)(l)(i)  Introductory   text 

revised 26590 

Regulation  at  58  FR  48778  eff" 
date  delayed  to  3-20-95 47063 

211.3  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 
47063 

211.5  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 
47063 

212  Authority  citation  revised 13870 

212.1  (g)  amended i467 

(1)  correctly  designated 1992 

Regulation  at  58  FR  38046  con- 
firmed; (e)(3)  revised 35615 

212.12  (e)  revised;  (gXD  amended 

13870 

214  Authority  citation  revised 1463 

214.1  (a)  redesignated  as  (aK3); 
(a)(1),  (2)  and  new  (3)  heading 
added;  (c)  and  (d)  revised 1463 

Regulation  at  56  FR  38333  con- 
firmed  26594 

214.2  (hXlXiIKB)(;),  (4XiXBX5). 
(vlliXA)(i)  and  (BX2)  revised; 
(hX2XiXB)  amended; 
(hX4Xvlil)(C)  added 1470 

Regulation  at  56  FR  38333  con- 
flnned 26594 


(hX4Xvii)(C),    (0)   and    (p)   re- 
used  41830 

Regulation  at  59  FR  41830  eff. 

date  corrected  to  8-15-94 42487 

216  Heading  revised 26590 

Authority  citation  revised 26590 

Technical  correction 39394 

216.1  Amended 26590 

216.2  (b)  and  (c)  amended 26590 

216.3  Revised 26590 

216.4  Heading  revised;  (aXD  and 

(2)  amended 26590 

(aX6)  amended 26591 

216.5  Heading  and  (a)  introduc- 
tory text  revised;  (b)  and  (c) 
amended 26591 

216.6  Added ."!26591 

223  Re  vised 1454 

223.1  Regulation  at  58  FR  48778 

eff.  date  delayed  to  3-20-95 

47063 

223a  Removed 1455 

223a.4  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 

47063 

235  Technical  correction 39394 

235.9  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 

47063 

235.11  (a)  and  (c)  revised 26592 

238.3  (a)  revised;  (b)  amended 1617 

(b)  amended 16I8 

238.4  Amended 16I8 

241.1  Regulation  at  56  FR  38333 

confirmed 26594 

242  Technical  correction 39394,  43723 

242.1  (a)  revised;  eff.  8-17-95 42414 

242.2  Regulation  at  57  FR  11573 
confirmed 1399 

(aXD  and  (c)(1)  revised;  eff.  8- 
17-95 42415 

242.4  Revised;  eff.  8-17-95 42415 

242.7a  Regulation  at  56  FR  38333 

confirmed 26594 

242.8  Regulation  at  57  FR  11574 

confirmed 1399 

Regulation  at  56  FR  38333  con- 
firmed; (a)  amended 26594 

242.17  (a)  revised 26593 

Regulation  at  56  FR  38333  con- 
firmed; (d)  amended 26594 

242.20  Amended 26595 

242.23  Regulation  at  56  FR  38333 

confirmed 26594 

245.2  (aXl).  (5Xi).   (ii).   (iii).   (b) 

and  (c)  amended;  interim 33905 
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245.3  Amended;  interim 33905 

245.7  (a)  amended;  interim 33905 

245a.2  Regulation  at  58  FR  45236 

confirmed 1471 

245a.3  (dXD  revised;  Interim 33905 

248  Authority  citation  revised 1465 

248.1  (a)  amended;  (b)  revised 1465 

248.3  (a),  (b)  and  (c)  revised;  (d) 
removed 1466 

251.1  Regulation  at  58  FR  48779 
eff.  date  delayed  to  3-20-95 
47063 

252.1  Regulation  at  58  FR  48779 
eff.  date  delayed  to  3-20-95 
47063 

264.1  (b)  amended;  (c)(1)  removed; 
(c)(2)  redesignated  as  (c)(1) 
1466 

264.4  Added 1466 

264.6  (g)  added 1466 

(e)(2Xi)  amended;  interim 33905 

264.6  Added 1466 

274a.2  Regulation  at  58  FR  48780 
eff.  date  delayed  to  3-20-95 

47063 

274a.l2  Regulation  at  59  FR  41845 
eff.  date  corrected  to  8-15-94 

42487 

Regulation  at  58  FR  48780  eff. 

date  delayed  to  3-20-95 47063 

274a.l3  (a)  and  (d)  amended;  in- 
terim  33905 

286.1  (e)  amended 49349 

286.2  Revised 49348 

286.3  (a)  revised ^ 49348 

286.4  (c)  amended 49349 

286.5  (b),  (c)  and  (d)  revised 49348 

(e)  and  (g)  amended 49349 

286.6  Amended 49349 

287  Technical  correction 43723 

287.1  (c).  (d)  and  (e)  removed;  (f) 
through  (i)  redesignated  as 
(c)  through  (f);  new  (g) 
added;  eff.  8-17-95 42415 

287.2  Revised:  eff.  8-17-95 42415 

287.5  Revised;  eff.  8-17-95 42415 

287.7  (aXD  revised;  eff.  8-17-95 42418 

287.8  Added;  eff.  8-17-95 42418 

287.9  Added;  eff.  8-17-95 42420 

287.10  Added;  eff.  8-17-95 42420 

287.11  Added;  eff.  8-17-95 42420 

292.3  Regulation  at  57  FR  11574 
confirmed 1899 

292.4  (a)  amended 1466 

299.1  Revised 25556 

Table  corrected 35978 


Regulation  at  58  FR  48780  eff. 
date  delayed  to  ^20-95 47063 

299.3  Revised 25558 

299.4  Re  vised 25558 

299.5  Revised 25559 

Table  corrected 35978 

316.4  Regulation  at  58  FR  48780 
eff.  date  delayed  to  3-20-95 
47063 

334.2  Regulation  at  58  FR  48780 
eff.  date  delayed  to  »-20-95 
47063 

499.1  Revised 25561 

Removed 24082 

Proposed  Rules: 

1 29386 

3 24976,  24977,  29386 

103 1308,  1317,  5740,  14779, 17283,  29386 

204 36729 

208 14779.  29386 

211 1317 

212 17283 

214 5533,  35866,  41843 

216 1317 

217 17283 

235 1317,  17283 

236 14779 

242 1317, 14779,  29386 

245a 24978 

264 17283 

274a 6633, 14779,  41843 

286 7227,17283 

340 38381 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  Inspection  Service.  De- 
partment of  Agriculture  (Parts 
1-199) 

51.3  (bX2)  amended;  Interim 12533 

(a)(4)  added 21636 

51.6  (c)  revised;  interim 12533 

54.1  Amended 21920,  48993 

77.1  Amended 9071 

Amended;  interim  ....29186,  31922,  36692 
Regulation  at  59  FR  29186  con- 
firmed  44893 

77.3  Revised 9072 

78  Technical  correction 2649 

78.1  Amended 9399,  18951,  31923,  35617 

78.30  (a)  amended:  (c)  added 18962 
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TITLE  9     Chapter  l-Con. 

78.32  Revised;  interim 12533 

78.41   (b)   and  (c)  amended;   in- 

<ierim 1435Q 

(a)  and  (b)  amended;  interim 

15613.47534 

Regrulatlon  at  59  PR  14360  con- 
firmed  36024 

78.43  Regulation  at  58  PR  68506 

conflmied 22497 

79  Authority  citation  revised 21921 

79.1  Amended 21921 

79.2  (aXl)  through  (7)  redesig- 
nated as  (a)(2Ki)  through 
(vii);  (a)  introductory  text 
and  new  (2Kiv)  revised;  new 
(aXD  and  (2)  introductory 
text  added;  new  (aK2)(il), 
(Hi),  (v).  (vi)  and  (vll)  amend- 
ed  21921 

(aX2XiI)  and  (vll)  amended !!!!21992 

79.3  (a)  and  (b)  amended 21922 

91  Authority  citation  revised 48994 

91.3  (a)  amended 48994 

91.6  (a)(2)  Footnote  5  redesig- 
nated as  Footnote  4;  (a)(3) 
revised 49994 

91.8  (a)  introductory  text  re- 
vised; (aX2)  Footnote  5  re- 
designated as  Footnote  4 48994 

91.14  (aXl)(ili)  removed ....9617 

Regulation  at  5S  FR  9617  eff. 
date  confirmed  as  5-2-94 17921 

(aXlXlXB)  revised;  (aXlSXil) 
through  (vi)  redesignated  as 
(aXlSXili)  through  (vii);  new 

(aX15)(li)  added 21637 

92.100—92.107  (Subpart  A)  Foot- 
notes 2  through  13  redesig- 
nated as  Footnotes  3  through 
14;  interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

Footnotes  11  and  13  removed; 
Footnotes  12.  first  14  and 
second  14  redesignated  as 
Footnotes  11,  12  and  13 47068 

Regulation  at  59  FR  10732  con- 
firmed  47234 

92.100  Amended;  interim !!."l0732 

Regxilation  at  59  FR  10732  com- 
ment period  extended 34375 

Amended 47068 

Regulation  at  59  FR  10732  con- 
firmed  47234 

92.101  (bX3Xi)  revised;  interim 10732 


Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

(cX3Xii)  amended 36026 

Regulation  at  50  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

(bX3XiXB)  and  (I)  amended 47068 

Regulation  at  59  FR  10732  con- 
firmed; (bXSKiXB)  and  (C)  re- 
vised; (bX3)(i)(E),  (I)  and  (J) 
amended 47324 

92.102  (a)  revised;  (d)  added Z..........36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

92.103  Heading,  footnote  and 
(aX2Xv)  removed;  (a)(2Xi) 
through  (iv)  redesignated  as 
(aX2Xii)  through  (v);  (a)  in- 
troductory text,  new  (2)(i) 
and  (viil)  added;  (aXD,  new 
(2Xii)  and  new  (vi)  revised; 
(aX2XviI)  amended 47068 

(aX2)(Iv)  through  (vii)  added; 
interim 10733 

Regulation  at  59  FR  10733  com- 
ment period  extended 34375 

Regulation  at  59  FR  10733  con- 
firmed  47234 

Footnote  9  revised 47235 

92.104  (cX12)  and  (13)  redesig- 
nated as  (CX15)  and  (16);  new 
(CX12),  new  (13),  (14),  (dX8). 
(9),  and  (10)  added;  interim 

„ • 10733 

Regulation  at  59  FR  10733  com- 
ment period  extended 34375 

Regulation  at  59  FR  10733  con- 
Irmed 47234 

(CX14)  and  (dXlO)  revised; 
(cX16)  and  (16)  redesignated 
aa  (CX16)  and  (17);  new  (cX15) 
and  (d)(ll)  added 47235 

92.105  (b)  amended 36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

(a)  re  vised 47069 

92.106  (cX5)  and  (6)  removed; 
(cX7)  redesignated  as  (c)(5); 
(a),  (bX2),  (4).  (c)(2Xii)(K), 
(3Xi)(A),  (/),  (B),  (iiXD),  (E), 
(iii).  new  (cXSXiii)  heading, 
undesignated  text  and  (d)  in- 
troductory text  amended;  (c) 
heading,  undesignated  text, 
(1),  (2Xi)  introductory  text, 
(3)  heading,  introductory 
text,  (iXAX3),  new  (5)  intro- 


SEPTEMBER  1994  41 

CHANGES  JANUARY  3.  1994  THROUGH  SEPTEMBER  30.  1994 


ductory  text,  (i)  and  (ii)  re- 
vised; (c)(2)(iiXL)  through 
(P),  (3XiXA)(4).  (ilXAXD  and 

(2)  added 47069 

^a)  amended 36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

Footnote  11  revised 47235 

92.301  (cXD  revised;  interim 24888 

Regulation  at  59  FR  24888  con- 
firmed  46725 

92.304  (aX3Xi)  amended 31924 

92.308  (aX2)  amended 9073 

(aX2)  amended;  interim 24888 

Regulation  at  59  FR  24888  con- 
firmed  46725 

92.316  Amended 28216 

92.404     (cX3)     redesignated     as 
(cX4);  new  (cX3)  added;  (cXD 

and  new  (c)(4)  amended 28216 

(a)(4)(i)  amended 31924 

92.418  (a)  amended 28216 

92.419  (a)  amended;  (c)  removed 
28216 

92.420  Revised 28216 

92.427  (c)(5)  added 24886 

92.430  (a),  (b)(2Xi).   (il).  (4).  (5). 

(6),  (c)  introductory  text,  (1), 

(3)  and  (d)  amended;  (bXSXii) 
redesignated        as        (bX3); 
(b)(lXii)  and  new  (3)  revised 
9620 

92.504     (cX3)     redesignated     as 
j   (c)(4);  new  (cX3)  added;  (cXD 

and  new  (4)  amended 28216 

(aX4)(i)  amended 31924 

92.518  Amended 28216 

92.522  (a),  (bX2Xi).  (li).  (4).  (5). 
(6),  (c)  introductory  text,  (1), 

(3)  and  (d)  amended;  (bX3Xi) 
removed;  (bX3Xii)  redesig- 
nated as  (bX3);  (b)(lXil)  and 

new  (3)  revised 9621 

9C2.700— 92.701  (Subpart  O)  Added; 

interim 29187 

94.0  Amended 13185 

94.1  (a)(2)  and  (dXD  amended 2286. 

12535.  19632,  28218,  28219 

(c)(1)  amended 13186 

94.4  Footnote  1  removed;  (b)  in- 
troductory text,  (1),  (2)  and 

(4)  revised;  (bX3)  and  Foot- 
notes 2  and  3  redesignated  as 
(bX8)  and  Footnotes  1  and  2; 
new  (bX3),  (5),  (6),  (7)  and  (c) 
added 13186 


94.9  (bXlXii)(a),  (b).  (iiiXo),  (6) 
and  (c)  redesignated  as 
(bXlXii)(A),  (B),  (iiiXA),  (B) 
and  (C);  new  (bXlXiil)  Intro- 
ductory text,  (C)(2),  (2),  (3) 
and  (c)  amended 28218 

94.11  (a)  amended 2286,  12535,  19632, 

28218,  28219 

94.12  (bXlXivXA)  revised 12536 

(a)  amended 28219 

94.13  Introductory  text  amended 
28220 

94.18  (a)  revised 24638 

(a)  amended;  interim 47236 

95  Authority  citation  revised 9400 

95.11  Heading  revised;  existing 
text   designated   as   (a);   (b) 

added 9400 

96.2  (b)  revised 27970 

97.2  Table  amended 21638,  34757 

98  Authority  citation  revised 26596 

98.31  Existing  text  desigrnated  as 

(a);  (b)  added 26596 

98.34  (a)(3)  amended 26596 

112.1  Revised;  eff.  2-21-95 43445 

112.4  Introductory  text  revised; 

eff.  2-21-95 43445 

112.5  Introductory  text  amended; 

eff.  2-21-95 43445 

112.6  (e)  and  (f)  added;  eff.  2-21-95 
43445 

113.70  (bX4)  revised 19633 

145.1  Amended 12798 

145.10  (d)  amended;  (1)  added 12798 

145.12  (b)  amended 12798 

145.14  (a)(1)  and  (6)  introductory 

text  amended 12798 

145.21  Amended 12798 

145.23  (dXlXvi),  (vii),  (viii), 
(eXDdlXa)  and  (6)  redesig- 
nated as  (dXlXvii),  (viii), 
(ix),  (eXl)(ilXA)  and  (B); 
(b)(3)  introductory  text.  (v). 
(d)  heading,  (IXD,  (v),  new 
(vii),    (2)   and   (3)   amended; 

new  (dXlXvi)  added 12798 

145.31  Amended 12799 

145.33  (bX3)  introductory  text 
and  (V)  amended;  (dXlXviii) 
Footnote  4a,  (eXlXiiiXa)  ard 
(ft)  redesignated  as  (d)(lXviii) 
Footnote  4,  (e)(lXilXA)  and 

(B) 12799 

145.41  (a)  designation  removed 12799 

145.43     (bX3)(v)     and     (fX3Xii) 

amended 12799 
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TITLE  9     Chapter  l-Con. 

145.51  Amended 12799 

145.53  (a)  Footnote  1  redesig- 
nated as  Footnote  7;  (b)(3) 
Introductory  text  and  (v) 
amended 12799 

147.1  0MB  number 12799 

147.2  0MB  number 12799 

147.3  OMB  number 12799 

147.5  (b)  Footnote  1  redesignated 
as  Footnote  4  and  amended; 
OMB  number 12799 

147.6  (b)  introductory  text,  (5) 
and  (12)  through  (15)  amend- 
ed  12799 

147.7  Heading  Footnote  1  redesig- 
nated as  Footnote  5;  intro- 
ductory text,  (a)  heading,  (1) 
introductory  text  and  (e) 
amended 12799 

(e)  heading  amended:  (e)  intro- 
ductory text  through  (3Kxi) 
redesignated  as  (eXD  intro- 
ductory text  through  (iiiXK); 
new  (eXD  heading  and  (2) 
added 12800 

147.10  Added 12801 

147.11  Footnotes  1  through  4  and 
(a)  through  (j)  redesignated 
as  Footnotes  7  through  10 
and  (bXl)  through  (10);  new 
(a)  and  new  (b)  heading 
aulded;  OMB  number 12801 

147.12  (cX2)  Footnote  1  redesig- 
nated as  Footnote  11;  OMB 
number 12805 

147.13  OMB  number 12805 

147.14  Heading  Footnote  1  redes- 
ignated as  Footnote  12;  new 
Footnote  12  and  (aX2)  intro- 
ductory text  amended: 
(aX2Xl)  and  (ii)  added 12805 

147.15  Footnotes  4  through  11  re- 
designated as  Footnotes  13 
through  20 12805 

147.16  Footnote  12  redesignated 

as  Footnote  21 12805 

147.21  OMB  number 12805 

147.41  Amended 12805 

147.43     (a)     introductory     text 

amended 12805 

151.9  Introductory  text,  (a)  table 

and  (b)  table  amended 42489 

Regulation  at  59  FR  42489  efT. 

date  confirmed  as  10-17-94 49875 

160.1  Amended 40797 


Chapter  III— Food  Safety  and  In- 
spection Service.  Meat  and 
Poultry  Inspection,  Department 
of  Agriculture  (Parts  300-399) 

Chapter  m  Policy  statement 34375 

313.5  (aXD  and  (bX3)  amended; 

(aX3)  and  (bXlKD  revised 21640 

317  Compliance  date  extended 30875, 

39941 

317.2  (1)  added 14539 

(0(4),  (g)(2Xiv)  and  (m)  added; 

(gX2Xlii)  revised 40212 

317.5   (bX12)   and   (13)   amended; 

(bX14)  added 14540 

(c)  added 40213 

317.8  (bX37)  removed 12538 

317.302  (a)  revised;  (c)  added 40213 

317.309  Regulation  at  58  FR  47627 

confirmed 12158 

(aXl).  (3).  (6),  (d).  (e),  (fXl).  (2) 
and  (3)  revised;  OMB  number 
45194 

317.312  Regulation  at  58  PR  47627 
confirmed 12158 

(a)  and  (c)  revised;  (b)  table 
amended;  OMB  number 45196 

317.313  Regulation  at  58  FR  47627 
confirmed 12158 

(J)  revised 40213 

(g)  added 45196 

317.344  Amended 45196 

317.345  Regulation  at  58  FR  47627 
confirmed 12158 

317.354  Revised 40213 

317.356  (a)  revised;  (c),  (d)  and  (e) 

added 40213 

317.360  Revised 40213 

317.361  Revised 40214 

317.362  Regulation  at  58  PR  47627 
confirmed 12158 

(aX2),  (3),  (5),  (11),  (13)  and  (16) 
revised;  (d),  (e)  and  (f)  adde4 
40214 

317.363  Added;  eff.  11-10-95 24228 

317.369  OMB  number 45196 

317.380  Regulation  at  58  FR  47627 

confirmed 12158 

317.400  Regulation  at  58  PR  47627 

confirmed 12168 

(c)  and  (d)  revised 45196 

318  Technical  correction 39254 

318.7  (cX4)  table  amended 12538.  41641 

318.19  (b)  amended;   Footnote  1 

revised 33642 
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318.21    (a)    amended;    (b)(3Xviii) 

and  Footnote  4  revised 33642 

319  Technical  correction 39254 

319.5  (e)(2)  amended 33642 

319.700  (a)  amended;  Footnote  2 

revised 33642 

320.1  (b)(9)  correctly  designated 

6897 

381  Compliance  date  extended 30875 

Technical  correction 39254 

381.30  Removed 42156 

381.31  Removed 42156 

381.33  Revised 42156 

381.116  (a)  amended;  (c)  added 40214 

381.118  (e)  added 40215 

381.122  Amended 40215 

381.125   Undesignated    text    des- 
ignated as  (a);  (b)  added 14540 

381.133  (a)  designation  and  (b)  re- 
moved  45196 

381.134  (bX12)  and  (13)  amended; 
(bX14)  added 14540 

(c)  added 40215 

381.153  (a)  amended 33642 

(bX3)(viii)  and  Footnote  4  re- 
vised  33643 

381.402  (a)  revised;  (c)  added 40215 

381.409  Regulation  at  58  FR  47628 

confirmed 12158 

(aXD.  (3).  (6),  (d),  (e),  (f)(1),  (2) 
and  (3)  revised;  OMB  number 
45196 

381.412  Regulation  at  58  FR  47628 
confirmed 12158 

(a)  and  (c)  revised;  (b)  table 
amended;  OMB  number 45198 

381.413  Regulation  at  58  FR  47628 
confirmed 12158 

(J)  revised 40215 

(g)  added 45198 

381.445  Regulation  at  68  FR  47628 

confirmed 12158 

381.454  Revised 40215 

381.456  (a)  revised;  (c),  (d)  and  (e) 

added 40215 

381.460  Revised 40216 

381.461  Revised 40216 

381.462  Regulation  at  58  PR  47628 
confirmed 12158 

(aK2).  (3).  (5).  (11).  (13)  and  (16) 
revised;  (d).  (e)  and  (f)  added 
40216 

381.463  Added;  eff.  11-10-95 24228 

381.469  OMB  number 45198 

381.480  Regulation  at  58  FR  47628 

confirmed 12158 


381.500  Regulation  at  58  FR  47628 

confirmed 12158 

(c)  and  (d)  revised 45198 

Proposed  Rules: 

50 23810,  36374 

53 33214.49865 

54 24979 

71 33214.  49865 

77 23810,  36374 

78 2312,  6593,  9938 

82 33214.49865 

91 21675.  24979.  31956 

92 9679,  23810,  33214.  36374.  43606.  48576, 

49865 
94 3029.  9939,  9941.  17999.  31957,  33214. 

49866 

96 9142,  18003 

101 9681 

113 9681.  13257.  13896 

160 12863 

161 33214.  49865 

201 26767 

202 9114 

300-399  (Ch.  ni) 1499 

301 10246 

306 6929,  21948 

317 12462.  12472.  26916.  27144,  34396 

318 650.  6929,  10246,  21948 

381 551.  6929.  10230.  12462.  12472.  21948. 

22654.  27144.  35639.  44089 
391 32940 

TITLE  10-ENERGY 

Ct>apter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

Chapter  I  Regulatory  agenda 48558 

0  Authority  citation  revised 17460 

0.735-1  Added 17460 

0.735-2  Redesignated  ft-om  0.735- 

21;  heading  revised 17460 

0.735-8  Removed 17460 

0.736-21  Redesignated  as  0.736-2 

17460 

0.736-29  Removed 17460 

0.735-40  Removed 17460 

1.5  (b)  amended 17465 

1.41  (h)  amended : 5519 

2.802  (g)  revised 44896 

2.1205  (c)(2)  revised 29189 

2  Appendix  C  amended 36040 

12  Added 23121 

19  Authority  ciUtion  revised 48959 

19.2  Revised 48959 
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TITLE  10  Chapter  i-Con. 

19.13  (c)  revised 41642 

20  Authority  citation  revised 48959 

20.1—20.602  Sections  and  Appen- 
dixes A,  B  and  D  correctly 
removed;  Appendix  C  cor- 
rectly redesignated  as  Part 

30  Appendix  B 1900 

20.1002  Revised 43959 

20.1008  Added 41643 

20.2202  (dK2)  revised !!!l4086 

20  Appendix  D  amended 17465 

21  Authority  citation  revised 48959 

21.2  (d)  amended i4oe6 

(e)  added ..,..48959 

21.3  (e)  amended 5519 

21.21  (c)(3)(i)  amended 14086 

26  Authority  citation  revised 48959 

26.2  (d)  added 43959 

26.24  (a)(2)  revised 507 

30.4  Amended 36034 

30.6  (b)(2)(iv)  revised;  (bX2)(v)  re- 
moved  17465 

30.8  (b)  corrected 16I8 

30.35  (f)(2)  corrected I6I8 

30.36  Revised 36034 

30.37  Re  vised .."36035 

30.50  (c)(1)  Footnote  1  amended 

_    14086 

30.70  Table  amended 5519 

30    Appendix    C    correctly    des- 

igrnated 16I8 

32.51  (a)(3)(iii)  amended 5520 

34.42  Corrected 1900 

35.33  (a)(1)  Footnote  2  amended 
14086 

35.205  (a)  and  (c)  revised ............41643 

40.4  Amended 35035 

40.5  (b)(2)(iv)  revised;  (b)(2)(v)  re- 
moved  17466 

40.34  (a)(2)  amended ..........M&a 

40.36  (e)(2)  corrected 1618 

40.42  Re  vised 36035 

40.43  Re  vised 36087 

40.60  (c)(1)  Footnote  1  amended 

^ 14086 

40.64  (a)  revised ......35620 

40  Appendix  A  amended 28229 

50  Policy  statement 3546I 

50.36a  (b)  amended 5520 

50.54  (8)(1)  amended 5520 

(bb)  re  vised 10269 

50.55  (e)(6)(i)  amended 14087 

50.72  (a)(2)  Footnote  3  amended 

14087 

50.75  (e)(2)(iii)  corrected I6I8 

50  Appendix  E  amended 14090 


51  Authority  citation  revised 48959 

51.22  (c)(19)  added 48959 

55.2  (c)  added 5938 

55.5    (b)(1)    and    (3)(ii)    revised; 

(b)(2)(v)  removed 17466 

55.57  (b)(2)(iv)  removed 5933 

55.59   (c)   introductory   text  re- 
vised   5938 

70  Authority  citation  revised 48959 

70.1  (a)  revised;  (d)  added 48960 

70.4  Amended 36037 

70.5  (b)(2)(iv)  revised;  (b)(2)(v)  re- 
moved  17466 

70.25  (f)(2)  corrected ........1618 

70.33  (b)  removed 36037 

70.38  Re  vised 35037 

70.50  (c)(1)  Footnote  1  amended 

14087 

70.52  (a)  Footnote  1  amended 14087 

71  Authority  citation  revised 48960 

71.0  (e)  added 43960 

72.3  Amended 36038 

72.30  (c)(2)  corrected 16I8 

72.54  Re  vised 36033 

72.74  (a)  Footnote  1  amended 14087 

72.76  (a)  revised 35620 

72.78  Re  vised 35621 

72.86  (b)  revised !.36040 

73  Authority  clUtion  revised 48960 

73.1  (a)  introductory  text  and 
dXii)  revised;  (a)(l)(i)(E)  and 

(ill)  added , 33399 

(bX9)  added 43950 

73.21  (bXl)(xili)  added 38899 

73.46  (bX4)  and  (i)  revised;  (b)(10). 

(11)  and  (12)  added 33343 

73.55  (cX7)  through  (10)  added 38900 

73.57  (d)(3)  revised 662 

(bX2)(iv)  revised 33554 

73.67  (eX3Xvii)  Footnote  1  and 
(gX3Xlil)  Footnote  1  amend- 
ed  14087 

73.71  (aXD  Footnote  1  amended 

^    14087 

73  Appendix  A  amended 17466 

74  Authority  citation  revised 48960 

74.2  (d)  added 43960 

74.13  (aXD  revised 35621 

74.15  Revised 35621 

75.31  Revised !!."35621 

75.32  (b)  revised 36622 

75.33  (a)  revised 35622 

75.34  Revised 35522 

75.35  (a)  revised 35522 

76  Added 43950 

95  Authority  citation  revised 48974 
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95.1  Revised 48974 

95.3  Revised 48974 

95.5  Amended 48974 

95.15  (a)  and  (b)  revised 48974 

95.25  (a)  introductory  text.  (1) 

and  (2)  revised 48975 

95.31  Revised 48975 

95.33  Re  vised 48975 

95.35  Re  vised 48975 

95.36  Heading,  (a)  and  (e)  revised 
48975 

95.37  Heading  and  (a)  revised 48975 

95.41  Re  vised 48976 

96.45  (a)  revised 48976 

95.47  Revised 48976 

95.51  Re  vised 48976 

95.57  (c)  revised 48976 

95  Appendix  A  removed 48976 

110  Authority  citation  revised 48997 

110.2  Amended 48997 

110.4  Amended 48997 

110.7  Amended 48997 

110.20  (a)  and  (f)  amended 48997 

110.21  (a)(3)  and  (bXD  revised; 
(a)(4)  and  (c)  added 48997 

110.22  (a)(1),  (2),  (b)  and  (c)  re- 
vised; (a)(3)  and  (d)  added 48997 

110.23  Revised 48997 

110.29  Amended 48998 

110.30  Redesignated    as    110.31; 

new  110.30  added 48998 

11Q.31  Redesignated  as  110.32; 
new  110.31  redesignated  flrom 
110.30;  new  (a)  and  new  (d) 

amended 48998 

lin.32  Redesignated  firom  110.31 

48998 

110.43  (a)  revised 48998 

110.50  (bK3)  amended 48998 

110  Appendix  F  amended 48998 

150.16  (a)  revised 35622 

150.17  (a)  revised 35622 

170.3  Amended 36917 

170.11  (a)(9)  added 36917 

170.20  Revised 36917 

170.21  Introductory  text  revised; 
table  amended 36917 

170.31  Revised 36918 

171  Authority  citation  revised 12543 

171.11  (a)  revised 12543 

(a)(2)  revised 36924 

171.15  (c)(3)  and  (4)  added 26098 

(a).  (bX3),  (c)(2),  (d)  and  (e)  re- 
vised  36924 

171.16  (0  and  (g)  added 26099 

(c)  introductory  text.  (4),  (d) 

and  (e)  revised 36924 


171.17  Revised 36928 

171.19  (b)  and  (c)  revised 36928 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended;  interim 49473 

430.22  Redesignated    as    430.23; 

new  430.22  added;  interim 49474 

430.23  Redesignated  as  430.24; 
new  430.23  redesignated  from 
430.22:  interim 49474 

(r)  added;  interim 49475 

430.24  Redesignated  from  430.23; 
interim 49474 

(r)  added;  interim 49475 

430.25  Added;  interim 49475 

430.21—430.27  (Subpart  B)  Appen- 
dix R  added;  Interim 49476 

430.32  (n)  added;  interim 49475 

430.62  (a)(2)  amended;  interim 49476 

435.109  Amended 18293 

600.12  (c)  revised 18474 

Chapter  III— Department  of 
Energy  (Parts  700—999) 

710  Authority  citation  revised 35185 

Heading  revised 35185 

710.1—710.34  (Subpart  A)  Revised 

35185 

765  Added 26726 

766  Revised 41963 

830  Added 15851 

Chapter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1000-1099) 

1050  Authority  citation  revised 

44896 

1050.103  (e)  revised 44896 

1050.401  (Subpart  D)  Revised 44896 

Chapter  Xl-United  States  Enrich- 
ment Corporation  (Parts 
1101-1102) 

Chapter  XI  Established 16879 

1102  Added 27437 

Chapter  )(VII— Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ment  21640 
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TITLE  10 


Proposed  Rules: 


0-199  (Ch.  I) 36374 

2 24371,  43298.  46004.  46574.  49215 

9 30308 

19 5132,6792 

20 4868,  5132,  6792.  9146, 17746,  30724, 

37950,  43200.  47565 

21 6792 

26 6792,  24373 

30 19147,  32138,  43200 

32 17286 

34 9429 

35 30724,37950 

40 19147,  32138.  43200 

50 979, 14373,  17499,  19147.  23641,  42182, 

43200.  47817,  48180 

51 2542,  6792,  23080.  37724,  43200,  46574 

52 29965 

54 46574 

61 17052,39485 

70 6792.  19147.  32138.  43200 

71 6792.  8143,  26608 

72 19147.  28496.  32138.  43200.  44381 

73 6792.  23641 

74 


.6792 
.6792 
.6792 
.9429 


76 

95 

150 

170 12555.  24065 

171 12555.  24065 

200-699  (Ch.  H) 9682 

430 10334,  10464, 15868.  18502.  49478 

436 17204.  19150 

451 24982 

474 5336 

700-999  (Ch.  ni) 9682 

810 44381.  49466 

960 19680 

1000—1099  (Ch.  X) 9682 

1003 34767 

1008 46522 

1101 9150 

1102 14789 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  I -Federal  Election 
Commission  (Parts  1—9099) 

8  Added 32323 

8.4  (a)(2)  corrected 40639 

102.14  (b)(3)  added  (effective  date 

pending:) 17269 

Regulation  at  50  FR  17269  eff. 

6-30-94 33643 


(bX3)  corrected 35785 

104.7  Regulation  at  58  FR  57729 

eff.  3-3-94 10057 

107  Revised  (effective  date  pend- 
ing)  33615 

Technical  correction 39635 

Regulation  at  59  FR  33615  eff. 

8-25-94 43726 

114  Technical  correction 39635 

114.1  (a)(2)(viii)  revised  (effective 

date  pending) 33615 

Regrulation  at  59  FR  33615  eff. 

8-25-94 43726 

9008  Revised  (effective  date  pend- 
ing)  33616 

Technical  correction 39635 

Regulation  at  50  FR  33616  eff. 
8-25-94 43726 

Proposed  Rules: 

8 11211,  14022 

100 42183 

102 14794 

113 42183 

TITLE  12-BANKS  AND  BANKING 

Ctiapter  I— Comptroller  of  ttie 
Currency,  Department  of  ttie 
Treasury  (Parts  1  —  199) 

3  Appendix  A  amended 10952.  10953 

4  Heading  revised 46326 

Authority  citation  revised 46326 

4.1 — 4.19  Designated  as  Subpart 

A;  heading  added 46326 

4.1a  (a)(1)  amended 46326 

4.61—4.74  (Subpart  C)  Added 46326 

5.33  Regulation  at  57  FR  49642 

confirmed:  (b)(8)  revised 22498 

27  Authority  citation  revised 26415 

27.3  (a)  and  (b)(l)(xx)  revised 26415 

27.4  (c)(5)  revised 26415 

27.7  (b).  (c)  introductory  text  and 

(d)  revised 26415 

27  Heading  to  Part  27  appendixes 

added;  Appendix  n  revised 26415 

Appendix  m  revised 26417 

Appendix  IV  revised 26418 

Appendix  IV  correctly  revised 

31924 

34  Statement  and  order 6531.  40202 

34.42  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29499 
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34.43  <a)  revised;  (b).  (c)  and  (d) 
redesignated  as  (d).  (e)  and 
(f);  new  (b)  and  new  (c)  added 
29499 

34.44  Re  vised 29500 

34.45  (b)  revised 29500 

34.41—34.47  (Subpart  C)  Appendix 

A  removed 29500 

Ct)apter  II— Federal  Reserve 
System  (Parts  200-299) 

201  Authority  citation  revised 29538 

201.51  Revised 29538.  44313 

201.52  Revised 29538 

205  Authority  citation  revised 10683 

205.15  Added 10683 

205  Appendix  A  amended 10683 

207  OTC  margin  stock  list 4549.  23124. 

37651 

208.22  Added 28761 

210  Authority  citation  revised 22965 

210.1  Amended 22965 

210.2  (g)  introductory  text  re- 
vised; (p)  added 22965 

210.3  (a)  amended;  (f)  added 22965 

210.5  (a)  introductory  text  and 
(2)   revised;    (b)(3)   amended; 

(d)  added 22965 

210.6  (b)  and  (c)  amended;  (bXD 

and  (2)  revised 22966 

210.9  (a)(5)  revised 22966 

210.12  (a)  amended;  (d)  through 
(g)  redesignated  as  (e) 
through  (h);  new  (d)  and  (i) 
added;  (c)  introductory  text. 
(2),  new  (e)  concluding  text 

and  (h)  revised 22966 

210.13  Revised 22966 

210.14  Revised 22967 

215  Authority  citation  revised 8837 

215.1—215.13  (Subpart  A)  Revised 

8837 

215.2  (c)(4)  and  (d)  Introductory 

text  corrected 37930 

215.3  (b)(2)  corrected 37930 

215.4  (e)(1)  introductory  text  and 
Footnote  3  corrected 37930 

215.5  (b)  and  (c)(4)  corrected 37930 

215.11  (b)(1)  corrected 37930 

215.21  (a)  amended:  Footnote  10 
removed;  Footnotes  11  and  12 
redesignated  as  Footnotes  5 

and  6 8842 

215.22  (c)(lXIi)  amended 8842 

220  OTC  margin  stock  list 4549.  23124. 

37651 


221  OTC  margin  stock  list 4549,  23124. 

37651 

224  OTC  margin  stock  list  :....4549.  23124. 

37651 

225  Statement  and  order 6531,  40202 

Authority  citation  revised 22968, 

29500 
225.4  (bXD  revised;  (b)(6)  added 

22968 

(d)  removed;  (e)  through  (g)  re- 
designated as  (d)  through  (0 

39679 

225.7  Added 39679 

225.62  (d).  (e).  (f)  and  (g)  through 
(k)  redesignated  as  (e).  (f). 
(g)  and  (i)  through  (m);  new 

(d)  and  new  (h)  added 29500 

225.63  Heading  and  (a)  revised; 

(b)  and  (c)  redesignated  (d) 
and  (e);  new  (b)  and  new  (c) 
added 29500 

225.64  Revised 29501 

225.65  (b)  revised 29601 

225.61—225.67  (Subpart  G)  Appen- 
dix A  removed 29501 

226  Order 6532 

Authority  citation  revised 40204 

226.15  (eX3)  and  Footnote  36b 
added 40204 

226.16  Footnotes  36b  and  36c  re- 
designated as  36c  and  36d 40204 

226.23  (eX3)  and  Footnote  48(b) 

added 40204 

229  Appendixes  A  and  B-2 
amended 48790 

230  Determination 24032 

230  Supplement  I  added 40221 

231  Added 4784 

264b.3  (d)  amended 12805 

265.11  (cXllXv)  revised 22968 

268  Revised 16098 

Ctiapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

303  Authority  citation  revised 7198 

303.2  Heading  and  (a)  introduc- 
tory text  revised 4250 

(a)  introductory  text  amended; 

(c)  re  vised 43282 

303.6  (aX3).   (OdXiiXB)  heading 

and  (2)  revised;  (OdXii)  in- 
troductory text.  (3)  and  (4) 
amended 4250 
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TITLE  12  Chapter  Ill-Con. 

Footnote  5  removed;  (a)(2),  (3), 
(f)(l)(ii)(A)  heading  and  re- 
vised  43282 

303.15  Added;  interim 7198 

323  Statement  and  order 6531,  40202 

Authority  citation  revised 29501 

323.2  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29501 

323.3  Heading  and  (a)  revised;  (d) 
amended;  (b),  (c)  and  (d)  re- 
designated as  (d),  (e)  and  (f); 

new  (b)  and  new  (c)  added 29501 

323.4  Re  vised 29502 

323.5  (b)  revised 29502 

323  Appendix  A  removed 29502 

325  Authority  citation  revised 3784 

325.1—325.6  (Subpart  A)  Appendix 

A  amended 3784 

327.4       (b)(2)(iv)(B)       amended; 

(b)(2)(v)  added 29715 

Chapter  IV— Export-liDport  Bank 
of  ttie  United  States  (Parts 
400-499) 

412  Added 31136 

Chapter  V— Office  of  Thrift  Super- 
vision, Department  of  the  Treas- 
ury (Parts  500-599) 

Chapter  V  Nomenclature  change 

18475 

603  Authority  citation  revised 18475 

503.1  (e)  amended 18475 

504  Authority  citation  revised 18475 

504.3  Introductory  text  amended 
18475 

504.4  Amended 18475 

505  Authority  citation  revised 18475 

505.2  Amended 18475 

505.4  Amended 18475 

506.1  (b)  table  amended  (0MB 
numbers) 44622 

515  Authority  citation  revised 18475 

515.2  Amended 18475 

515.4  (a)  introductory  text  and 

(b)  amended 18475 

515.5  Amended 18476 

544  Authority  citation  revised 18476 

544  Appendix  amended 18476 

545.32  (b)(2)  amended 29502 

545.103  (b)  amended 29502 

546  Authority  citation  revised 44622 

546.1  Revised 44622 

646.2  Re  vised 44622 
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546.3  Revised 44623 

546.4  Amended 44623 

552.2-6  Revised 44623 

552.2-7  Added 44623 

552.4  (d)  amended 18476 

552.6  (d)(1)  amended 18476 

552.13  (a)  through  (0,  (h)(1),  (2) 

introductory  text,  (iii),  (iv), 
(j),  (k)  and  (1)  revised;  (g)  re- 
moved  44623 

552  Appendix  amended 18476 

561.5  Added 18476 

563.22  (c),  (d),  and  (e)  redesig- 
nated as  (d),  (e)  and  (f);  (e) 
Introductory  text  and  (1)  re- 
moved; new  (e)(2).  (3),  (4), 
(f)(1)  introductory  text,  (i) 
through  (xi),  (xiv).  (xv), 
(xvii)  and  (xviii)  redesig- 
nated as  (e)(1),  (2),  (3),  (f)  in- 
troductory text,  (1)  through 

(11),  (12).  (13),  (14)  and  (15); 
(a),  (b),  new  (d),  new  (e)(1), 
(2),  (f)(1).  (9),  (14)  and  (g)  re- 
vised; new  (f)(l)(xii),  (xiii) 
and  new  (xvi)  removed;  new 
(c),  new  (e)(4),  new  (5)  and  (h) 
added 44624 

563.170  (c)(l)(iv)  revised 29502 

563b.2  (a)(14)  removed;  (a)(15) 
through  (19)  and  (29)  through 
(40)  redesignated  as  (a)(14) 
through  (18)  and  (30)  through 
(41);  new  (a)(16)  revised;  new 
(a)(19)  and  (29)  added;  in- 
terim  22732 

563b.3  (c)(2)(i),  (11),  (4)(i)  through 
(iv),  (5)(i)  and  (il)  redesig- 
nated as  (c)(2)(ii),  (iii),  (4)(ii) 
through  (V),  (5)(ii)  and  (iii); 
new  (c)(2)(i),  new  (4)(i),  new 
(5)(i)  and  (g)(4)  added; 
(c)(6)(i),  (iv),  (7),  (14),  (23), 
(d)(4).  (g)  heading.  (l)(i),  (ii) 
and  (3)  revised;  (g)(l)(iii)  re- 
moved  22733 

563b.4  (b)(1)  amended;  (c)  revised; 

interim 22734 

563b.5  (d)(4)  and  (e)(5)  revised;  in- 
terim  22734 

563b.7  (fXl)(ii)  and  (3)  revised; 
(f)(l)(iii)  amended;  (0(l)(lv) 
added;  interim 22734 

563b.8  (e)(1)  and  (t)(l)  amended; 

interim 22735 

563b.l0  Revised;  interim 22735 


563b.l00  Amended;  interim 22735 

563b.l01  Amended;  interim 22735 

564  Statement  and  order 6531,  40202 

Authority  citation  revised 29602 

564.2  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29502 

564.3  (a)  revised;  (b).  (c)  and  (d) 
redesignated  as  (d),  (e)  and 
(f):  new  (b)  and  new  (c)  added 
29502 

564.4  Re  vised 29503 

564.5  (b)  revised 29503 

564.8  (d)  introductory  text  and 
(2)  amended;  (d)(1)  removed; 
(d)(2)  designation  removed 29503 

564  Appendix  A  removed 29503 

567  Authority  citation  revised 4788 

567.1  (V)  revised 12810 

567.5  (a)(2)(i)  and  (U)  revised; 
(a)(2)(iii)  removed 4788 

567.6  (a)(l)(lii)(C)  revised;  eff.  in 
part  3-18-94  to  9-29-94  and  9- 
30-94 12810 

(a)(l)(lv)(L)  revised 4788 

567.7  (a)  amended 12811 

567.9  (c)(1)  revised 4788 

567.12  Added 4788 

571.5  Removed 44627 

574.6  (a)  revised 28470 

574.7  Heading  and  (c)  revised 28471 

(aXD  and  (b)  amended 44627 

575.7  (e)  added;  interim 22735 

575.13  (a)(4)  amended;  interim 22735 

(c)(3)(i)  revised 44627 

(a)  re  vised 28470 

Chapter  VI— Farm  Credit 
Administration  (Parts  600-699) 

600  Authority  citation  revised 21641 

600.1    Amended    (effective    date 

pending) 21641 

Regulation  at  69  FR  21641  eff. 

4-26-94 27970 

600.4  (b)  revised;  (c)  and  (d)  added 
(effective  date  pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.5  (a),  (b)  and  (c)  redesignated 
as  (b),  (d)  and  (e),  new  (a) 
and  new  (c)  added;  new  (b) 
and  new  (d)  revised  (effective 

date  pending) 21642 

Regulation  at  59  FR  21642  eff. 
4-26-94 27970 


600.10  (c)  amended  (effective  date 

pending) 21642 

Regrulation  at  59  FR  21642  eff. 
4-26-94 27970 

604  Authority  citation  revised 21642 

604.440  Amended  (effective  date 

pending) 21642 

Regulation  at  59  FR  21642  eff. 
4-26-94 27970 

605  Authority  citation  revised 
(effective  date  pending) 21643 

605.502    (f)    amended    (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

607.2      (b)      introductory      text 

amended 37403 

608  Added  (effective  date  pend- 
ing)  13187 

Regulation  at  69  FR  13187  eff. 
5-6-94 23615 

611  Authority  citation  revised 37411 

611.400    Revised    (efi^ective    date 

pending) 37411 

Regulation  at  59  FR  37411  eff. 

8-22-95 45972 

611.1130   (a)   amended   (eH'ective 

date  pending) 21643 

Regulation  at  69  FR  21643  eff. 

4-26-94 27970 

612  Revised  (efl'ective  date  pend- 
ing)  24894 

614.4240—614.4267  (Subpart  F)  Re- 
vised; interim 46730 

614.4351  (a)  revised 37403 

614.4443  (c)  revised;  interim 46734 

614.4616    Regulation    at    68    FR 

62514  eff.  3-15-94 11898 

614.4710  (a)(lKi)  amended 37404 

615.5060     (a)    revised     (effective 

date  pending) 3787 

Regulation  at  59  FR  3787  eff.  3- 
18-94 12811 

616.5131  Regulation    at    58    FR 

63055  eff.  3-15-94 11898 

(t)  amended 37404 

615.5132  Regulation    at    68    FR 

63056  eff.  3-15-94 11898 

616.6133  Regulation  at  68  FR 
63056  eff.  3-15-94 11898 

616.6134  Regulation  at  68  FR 
63066  eff.  3-16-94 11898 

615.5136—615.5160  (Subpart  E) 
Regulation  at  58  FR  63055  eff. 
3-16-94 11898 
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TITLE  12  Chapter  Vl-Con. 

615.5135  Reerulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5136  Regulation    at    58    FR 

63057  eff.  3-15-94 11898 

615.5140  Regrulatlon    at    58    FR 

63057  eff.  3-15-94 11898 

(a)(8)(i)(B)     and     (11)(11)    cor- 
rected  22736 

615.5141  Regrulatlons  at  58  FR 
63055,  63056  and  63058  eff.  3- 
15-94 11898 

615.5142  Regulations   at   58    FR 

63055  and  63058  eff.  3-15-94 11898 

615.5150  Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5151  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5160    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5170—615.5172  (Subpart  F) 
Regulation  at  58  FR  63058  eff. 
3-15-94 11898 

615.5170  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5171  Regulation  at  58  FR 
63056  eff.  3-15-94 U898 

615.5172  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5173  Regulation    at    58    FR 

63058  eff.  3-15-94 11898 

615.5174  Regulation  at  58  FR 
63058  eff.  3-15-94 11898 

615.5180    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5201  (a)  through  (1)  redesig- 
nated as  (b)  through  (g)  and 
(i)  through  (n);  new  (a)  and 
new  (h)  added;  new  (j)  re- 
vised; new  (k)  amended 37404 

615.5210  (d)  and  (e)  redesignated 
as  (e)  and  (f);  new  (e)(4) 
through  (7)  redesignated  as 
(e)(6)  through  (9);  (c).  new 
(f)(1),  new  (3)(i)  and  new 
(ilMD)(7)  amended;  new  (e)(3) 
removed;  new  (d),  (e)(3),  (4) 
and  (5)  added;  new  (e)(2)  re- 
vised  37404 

615.5495   (b)   amended   (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

618.8270   Revised   (effective   date 

pending) 37411 

Regulation  at  59  FR  37411  eff. 
8-22-96 45872 


618.8320  (b)(ll)  added;  interim 46734 

618.8325  (b)  amended;  interim 46734 

620.1  (j)  amended 37406 

620.5  (i)  revised  (effective  date 
pending) 37412 

Regulation  at  59  FR  37412  eff. 

8-22-95 45972 

630  Added  (effective  date  pend- 
ing)  46742 

650  Added  (effective  date  pend- 
ing)  9626 

Regulation  at  59  FR  9626  eff.  9- 

13-94 46913 

Authority  citation  revised 21641 

Chapter  VII-NoHonal  Credit 
Union  AdrDinistration  (Parts 
700-799) 

701  Authority  citation  revised 39424 

701.1  Revised 29076 

Amended 36041 

701.2  (b)  and  (c)  amended 36041 

701.6  (a),  (b)(2)  and  (3)  revised 33421 

701.14  (f)  amended 36042 

701.21  (cM7)(ii)(C)  revised .39426 

701.31  (d)(3)  amended 36041 

701.32  (b)(2),  (3)  and  (4)  redesig- 
nated as  (b)(4),  (5)  and  (6); 
(bXD  and  new  (6)  revised; 
new  (b)(2)  and  new  (3)  added 
26102 

704.10  (bK2)  amended 47072 

704.11  (a)(1)  and  (2)  amended 47072 

704.13  (c)  amended 47072 

704.16  Amended 47072 

704  Appendix  B  amended 47072 

707  Compliance  date  extended 39425 

707.2  (r)  amended 13436 

707.8  (c)(5)  revised  (0MB  number 
pending) 13436 

707.9  (b)  revised  (0MB  number 
pending) 13436 

707  Appendix  B  amended 13436. 13437 

708  Redesignated  as  708b 48792 

708a  Added;  interim 48792 

708b  Redesignated  from  708 48792 

709.8  (c)(1)  amended 36041 

709.9  (b)  amended 36041 

722  Statement  and  order 6531,  40202 

741.6  (a)  amended 26103 

741.11  (b)(1).  (c).  (d)  and  (g)  re- 
vised  33421 

745.202  (a)  amended 36041 

747.306  (b)  amended 36041 

747.307  (a)  amended 360t2 

747.609  (d)  amended 36041 
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747.616  Amended 36041 

790  Authority  citation  revised 36041 

790.2  (b)(6)  redesignated  as 
(b)(6)(i)  and  (11);  (bXD.  (3). 
new  (6)(i).  (8)  and  (9)  amend- 
ed; (b)(6)(iii),  (13).  (14)  and 
(15)  added:  (d)  and  (e)  re- 
moved  36042 

(b)(6Xli)  removed;  (bK6)(iiI)  re- 
designated as  (bX6Xii); 
(b)(10)  revised:  (bX16)  added' 

47072 

791.8  (c)  amended 36041 

792  Authority  citation  revised 36041 

792.2  (gXD  amended 36041 

(f).  (gXl)  and  (2)  amended 36042 

792.5  (bXlXi).  (il)  and  (2)  amend- 
ed  36042 

792.22  (a)  amended 36041 

792.24  (b)(3)  amended 36042 

792.26  (a)  amended 36041 

792.27  (a)  and  (c)  amended 36041 

792.37  (a)  amended 36042 

792.40  Amended 36041 

792.50  (a)  amended 36042 

792.170  (c)  amended 36042 

793  Authority  citation  revised 36041 

793.2  (c)  amended 36041 

794.170  (c)  amended 36042 

CtYopter  IX— Federal  Housing 
Finance  Board  (Parts  900-999) 

935  Authority  citation  revised 2949 

935.1  Amended 2949 

935.5  (a)(2)  amended:  (aX3)  and 

(b)  through  (g)  added 2949 

935.17  Revised 2950 

Ctiapter  XI— Federal  Financial  In- 
stituHons  Examination  Council 
(Parts  1100-1199) 

1102.300—1102.304  (Subpart  D)  Au- 
thority citation  revised 1902 

1102.305  Added 1902 

1102.306  Added 1902 

1102.307  Added 1908 

adapter  XIV-Farm  Oedit  System 
Insurance  Corporation  (Parts 
1400-1499) 

1402  Added 24638 

1408  Added 24899 


CtKipter  )(VI— Resolution  Trust 
CorporaHon  (Parts  1600-1699) 

1627  Revised 

1630  Added;  interim 8845 

Regulation  at  59  FR  8845  con- 
firmed  37931 

1640  Added:  interim 47793 

Proposed  Rules: 

3 8420,  18328,  26456,  27116,  45243 

25 5138 

26 29740 

32 „ 6583 

203 30810 

205 10684,  10698,  23031 

208 8420,  26456.  27116.  27427,  43506 

212 7909 

213 3796 

220 33923 

225 12202.  26456.  27116.  39709,  43508 

228 5138 

230 1921.  6636,  24376,  24378,  35271 

261a 5548 

303 21676 

304 16869,  29965 

325 8420,  27116,  37726 

327 9687,29965 

333 30316 

335 22566 

336 36480 

337 41990 

346 6138 

348 18764 

362 , 20669 

366 


500. 
546. 
550. 


32661 

18979 

18979 

13461 

552 13461,  18979 

562 13461 

563 13461.  18979 

563b 18979.  22764.  29480.  29976 

663e 5138 

567 8420.  27116.  30538.  32143 

571 13461 

574 18979 

576 22764.  29480.  29976 

600—699  (Ch.  VI) 16664 

617 31588 

630 6341 

701 8424,  10334,  11937 

704 18503.  48832 

707 39486 

708 33702 

741 8424 
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TITLE  12 

960 

Proposed  /?L//es.- 

-Con. 

...1323 

1408 

..24988 

1635 

..48577 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1-199) 

101.3-2  Amended 37413 

102.35  (a)  revised 4553 

107  Authority  citation  revised 16916, 

16942 
107.1  Amended 16916. 16942 

107.3  Amended 16916. 16943 

107.4  (bXD.  (2)  and  (3)(1)  revised; 

(c)  amended;  (f)  added 16945 

107.101  (d)  and  (e)  redesigmated  as 
(e)  and  (f);  (a)  and  new  (e)  In- 
troductory text  revised;  new 

(d),  (g),  (h)  and  (i)  added 16945 

107.103  Revised 16946 

107.201—107.205         Undesignated 

center  heading  removed 16918 

107.201  Removed 16918 

107.202  Removed 16918 

107.203  Removed 16918 

107.204  Removed 16918 

107.205  Removed 16918 

107.210—107.263  Undesignated 

center  heading  added 16918 

107.210  Added 16918 

107.215  Added 48562 

107.220  Added 16921 

107.230  Added 16921 

107.240  Added 16923 

107.241  Added 16923 

107.242  Added 16924 

107.243  Added 16925 

107.244  Added 16926 

107.245  Added 16927 

107.246  Added 16928 

107.247  Added 16928 

107.250  Added 16928 

107.260  Added 16930 

107.261  Added 16930 

107.262  Added 16932 

107.263  Added 16933 

107.302  Revised 16946 

107.308  (b)  redesignated  as  (c);  (a) 

and  new  (c)  Introductory 
text,  (6)  and  (7)  Example  re- 
vised; new  (b)  added 16947 

107.304  Heading,  (a)(1)  and  (b)  re- 
vised; (c)  added ..,.16947 


107.305  Added 16948 

107.401  (a)(5)  revised 16948 

107.402  (a)  and  (d)  revised;  (e).  (f) 

and  (g)  added 16948 

107.408  (b)(1)  revised 16949 

107.501  (c)  amended 16949 

107.601    (g)   amended;    (h)(1)   re- 
vised  16949 

107.705  (a)(8)  added 16949 

107.706  Revised 16949 

107.707  Revised 16950 

107.708  Revised 16950 

107.710  (b)(3)  revised 16950 

107.711  Revised 16950 

107.712  (c)  amended 16950 

107.901  (a)  amended 16933. 16951 

107.906  (a)  revised 16933 

107.1004  (a)  amended 16933 

107  Appendix  m  added 16951 

Appendix  in  correctly  added 

28471 

108.8  (g)  revised 36045 

120.101-2  (b)  removed;  (c)  through 
(h)  redesignated  as  new  (b) 

through  (g) 36044 

121  Waiver 38113.  38114.  38115 

121.601  Table  revised 16518 

Table  corrected 19753 

Clarification 23131 

Table  amended 47245 

121.802  (a)(2)  amended;  (a)(3)  re- 
designated    as     (a)(4);     new 

(a)(3)  added 16956 

(a)(3)  revised 28234 

(a)(4)  correctly  designated 38116 

121.906  (b)(3)  revised 12814 

(b)(1)  revised;  (b)(4;  added 49173 

(b)(3)  amended 49174 

121.1102  (a)(3)  added 12814 

121.1106  (b)(3)  revised 12814 

(b)(1)  revised;  (b)(3)  amended; 

(b)(4)  added 49174 

121.1603  (a)(4)  amended 39427 

121.1711  Revised 45621 

121.1713        Introductory        text 

amended 45621 

121.1721  (a)  amended 45621 

121.1722  Amended 45621 

122.62— 122.62-4  Added 5941 

123.3  Amended;  interim 10954 

123.25  (a)  and  (b)  revised 6214 

(a)  revised 36046 

123.41  (b)(2)(lx)  revised 10956 

(bX2)  revised 36045 

124.107  Introductory  text  and  (a) 
revised;  (b)  and  (c)  redeslg- 
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TITLE  14-AERONAUTICS  AND 
SPACE 

Ctiapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1—199) 

13  Authority  citation  revised 44268 

SFAR  No.  72  added;  eff.  8-26-94 

through  8-26-96 44269 

SFAR  No.  72  corrected 46533 

23  Special  FAA  conditions  ....8119.  23095, 

34572.  39941.  44896 

23.561  (b)(2)(lv)  added 25772 

23.783  (f)  added 25772 

23.803  Existing  text  designated 

as  (a);  (b)  added 25773 

23.805  Added 25773 

23.807  (d)  introductory  text  and 
(1)  revised;  (d)(3),  (4)  and  (e) 
added 25773 

23.811  (c)  added 25773 

23.812  Added 25774 

23.813  Ebdsting  text  designated 

as  (a);  (b)  added 25774 

23.815  Existing  text  designated 
as  (a)  and  amended;  (b)  added 

25774 

25  Special  FAA  conditions 7199,  7202. 

13870,  13875,  14740,  28234,  28762. 
29538,39427 

Authority  citation  revised 32057 

25.519  Added 22102 

25.1316  Added 22116 

25.1415  (d)  revised 32057 

27  Special  FAA  conditions 3968 

27.923  (e)  revised  ...\ 47767 

27.1143  (e)  added \ 47767 

27.1305  (t)  and  (u)  added 47767 

27.1521  (j)  and  (k)  added 47767 

27.1549  (e)  revised 47768 

29  Special  FAA  conditions. ...22499,  48792 

Authority  citation  revised 32057 

29.67  (aXDd)  revised 47768 

29.923  (a)  introductory  text  and 

(b)(1)  revised;  (bX3)  added 47768 

29.1143  (0  suided 47768 

29.1305  (aX24)  and  (25)  added 47768 

29.1415  (d)  revised 32057 

29.1521  (1)  and  (j)  added 47768 

29.1549  (e)  revised 47769 

36  Policy  statement 39679 

39.13 4,  5,  509,  511,  513,  516,  1472,  1903, 

1904,  1906,  1907,  1909,  1910,  1911, 
1913,  1915,  2520,  2951,  2953,  3653. 
3788,  3989,  4554,  4556,  4557,  4560, 


nated  as  (c)  and  (d);  new  (b) 
added 12814 

124.111  (a)(2Xli)  revised 12815 

124.112  (aX3)(i)  removed;  (aX3Xli) 
and  (c)(2)(iii)  redesignated  as 
(aX3Xi)  and  (c)(2Xiv);  (aXD. 
(c)  introductory  text  and 
new  (2)(iv)  introductory  text 
amended;  new  (aX3Xll)  and 
new  (c)(2)(lii)  added;  (c)(2Xi) 
revised 12815 

124.305  (f)  revised 12815 

124.307  (e)  added 12815 

124.311  (f)(4)  and  (5)  Introductory 
text  revised;  (fX5Xiil)  and 
(Iv)  redesignated  as  (f)(5)(lv) 
and  (V);  new  (f)(5Xiii)  added; 

new  (fX5Xv)  amended 12815 

(1)  added 12816 

124.321  (h)(2)  and  (3)  amended 12816 

124.601  (c)  amended 12816 

124.602  (f)  and  (g)  amended 12816 

124.604  Amended 12816 

124.605  (aX3)  and  (cXD  amended 
12816 

124.607  (d)  amended 12816 

124.606  (a),  (b)  introductory  text, 

(1).  (3)  and  (c)  amended 12816 

124.609  (a)  and  (b)  amended 12816 

Ctiapter  III— EcorKxnic  Develop- 
ment Administration.  Depart- 
ment of  Commerce  (Parts 
300-399) 

302  Authority  citation  revised 15329 

302.2  Revised;  interim 15329 

302.3  (b)  revised;  interim .....15329 

302.7  (aX2)  revised:  interim 15329 

302.8  (aX2)  revised;  interim 15329 

305.5  (b)(3)  table  amended;  in- 
terim  15329 


Proposed  Rules: 

107 5552,40315 

108 L 8425,12864 

116 U 2782 

120 8425,15872 

121 J.L 1360. 11938. 19150.  44652 

123 1.1 33456 

124 44652 
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irrLE  14  Chapter  l-Con. 

4562.  4564.  4567.  4569.  4573.  4574. 
4576,  4790.  5076,  5079,  6216.  6535. 
6536,  6538,  6540,  6543,  6546,  6899, 
7210,  7901,  7902,  7904,  7905,  7908, 
8130,  8382,  8385,  8387,  8389,  8392. 
8394.  8395.  8520,  8846.  9401.  10058. 
10271.  10273.  10274.  10277.  10280. 
10575, 10735.  10736.  11532. 11533, 
11715. 11717,  12159.  13439. 13440. 
13442,  13444,  13445,  13447,  13448, 
13647,  14547,  14744,  15044,  15331, 
15332,  15615.  15854.  15855.  17468. 
17682.  17684,  17685,  17687.  17688, 
18295.  18710.  18713.  18714.  18715. 
18716,  18718,  18720,  18721.  18723. 
18954,  18956.  18958.  18959.  18961. 
18963,  19128.  21644.  22126.  22128. 
23132.  23134,  23136,  23137.  23138, 
23140,  23143,  23144,  23146,  23147. 
23149.  23152,  23616.  23793.  24035. 
25289,  25292.  25294.  25296.  25805. 
25806.  25807.  25806.  26104.  26108, 
27230,  27232,  27443.  27971.  27973. 
28476.  28764.  29352.  29353.  29355. 
29356.  29541.  30278.  30280.  30282. 
30284.  30287.  30675.  31508.  31510. 
31515.  31517,  31518.  32326,  32328. 
32330,  32332,  32648,  32874,  32876. 
32878,  32880.  32882,  32883,  33644, 
33646.  33649.  33651.  34575.  34577. 
34758.  34967,  35235.  35236.  35238. 
35239.  35242.  35243.  35245.  35246. 
35247.  36047.  36048.  36931.  36934. 
37156,  37415.  37668.  37661,  37663. 
37932,  37935.  38118,  38351,  38354, 
38356,  38555,  39430,  39431,  39433, 
40798,  40800.  41227.  41228.  41231. 
41234.  41236.  41238.  41239.  41644. 
41647.  41649.  41654.  41657.  41663. 
43026.  43028.  43029.  43030,  43033, 
43034.  43727,  43729.  44900,  44902, 
44904.  44906.  44909.  44910.  46164, 
46534,  46536.  46537,  46540,  46543. 
46544.  46547,  46915,  47797,  48384, 
48385.  48386,  48388,  48564.  48796. 
49177,  49786,  49789.  49791 

Corrected 7897.  8520.  10735,  11182, 

23148,  34899.  40084,  42156.  47534. 
48565.  49175.  49349 

61  Authority  citation  revised 7388. 

17646 

61.14  Revised 7389 

61.197  (c)  revised 17646 

63  Authority  citation  revised 7389 

63.12b  Revised 7389 

65  Authority  citation  revised 7389 
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65.23  Revised 7389 

65.46  (a)(2)  and  (d)  revised:  (e)  re- 
moved; (f)  redesignated  as  (e) 

42927 

65.46a  Added 7389 

65.46b  Added 7389 

67.13  (f)(3)  added 46707 

67.15  (f)(3)  added 46707 

67.17  (f)(3)  added 46708 

67.25  (b)  amended 46708 

67.27  (b)(3)  revised 46708 

71.1. ...663,  1619.  1620.  1621.  1622.  1623.  3789. 
4251.  4577.  4578.  5521.  6833.  8131. 
8132.  8396,  8521,  8522.  8523.  9073. 
9629.  9920,  9921,  10740,  10741.  10742. 
10743.  10745.  10746.  10747.  10957. 
10958.  11534.  11536.  12160.  13195. 
13196,  13647.  13648.  13649,  13879. 
14548,  14745.  15616,  15617,  16618. 
15619.  18296,  18725.  18726.  19634. 
22502.  22503.  22736.  22737.  22738. 
22969.  22970.  22971.  23617.  23618, 
23619,  23620,  23621,  23622.  24036, 
24038.  24341.  24342.  24343,  24344. 
24345,  24349.  24907,  24909,  24911. 
24912,  24913.  25298,  25299,  25301. 
25302.  26662.  26697.  26698.  26930. 
26931,  27447.  27449.  27460.  27461. 
27452.  28245.  28477.  28478.  29190, 
29643,  29937.  29938,  29939,  29940. 
29946.  29946.  29947,  29948,  29949, 
30288,  30289.  32076.  33422.  33662. 
34578,  34759.  34760.  36050.  37167, 
37667,  38656,  38658,  38569,  38661, 
39434,  39436,  39436,  40228,  40229, 
40230,  40231,  40232,  40233,  40234, 
40466.  40801.  40802.  41399,  42490, 
43446.  43447.  43448.  43449,  43450, 
43461,  43463,  43464.  43455.  43456. 
43467.  43468.  43459.  45199.  45200. 
45201.  46154.  46166.  46169.  46328. 
46329.  46760.  46752.  46916.  46917. 
47427.  47429,  48389 
Regrulation  at  58  FR  64881  eff. 

date  corrected  to  3-3-94 662 

Regulations  at  58  FR  47041. 
47371.  47372.  47373,  47631,  47633 
and  47636  eff.  date  delayed  to 

6-16-94 10743 

Regulations  at  68  FR  48722  and 
59  FR  1619  eff.  date  delayed 

to  6-16-94 10744 

Regiilation  at  69  FR  12960  eff. 
date  corrected  to  6-23-94 18724 


Regulations  at  58  FR  48727  and 
59  PR  10744  eff.  date  delayed 

24914 

Regulations    at    58    FR    47041 
60562  and  59  FR  10743  eff.  date 

delayed 24914 

Regulations  at  69  FR  1619  and 

10744  eff.  date  delayed 24915 

Regulation  at  69  FR  19634  eff. 

date  delayed  to  8-18-94 26420 

Regulation    at    69    FR    24344 

withdrawn 31618 

Revised;  eff.  9-16-94  through  9- 

15-96 43036 

Corrected  Revised 46164.  947.  1472. 

2964.  2966.  3409,  5080.  6217.  8523. 
19634.  22504.  25064.  25297,  26931. 
28449.  30832.  32076.  34769.  35248. 
38357,  38657.  38668.  38660,  43459. 
46972,  46762,  49466 
71.5      Amended;       eff.       9-16-94 

through  9-15-96 43036 

71.31      Amended;      eff.      9-16-94 

through  9-15-96 43035 

71.33    (c)    amended;    eff.    9-16-94 

through  9-16-95 ...43035 

71.41      Amended;      eff.      9-16-94 

through  9-16-95 43036 

71.51      Amended;      eff.      9-16-94 

through  9-15-95 43036 

71.61      Amended;      eff.      9-16-94 

through  9-16-95 43035 

71.71  (b)  through  (f)  amended:  eff. 

9-16-94  through  9-16-96 43036 

71.79      Amended;      eff.      9-16-94 

through  9-15-96 43036 

71.901   (a)   amended;   eff.   9-16-94 

through  9-16-95 43036 

73  Technical  correction 3990 

73.23 19635 

73.25 19636,46169 

73.29 19636 

73.30 10748 

73.31 36692 

73.63 19637.43460 

73.67 22129 

73.202  (b)  table  amended 7908 

91  Regrulations  at  69  FR  2918  and 

10958  eff.  date  delayed 24916 

SFAR  67  added 26283 

SFAR  68  added 25285 

SFAR  No.  69  added;  eff.  b-l^-M 

to  6-13-96 25810 

Technical  correction 29716 

Authority  citation  revised 32057 

Policy  sUtement 39679 


SFAR  71  added 49145 

91.126  (b)  introductory  text  re- 
vised; (d)  added 11693 

91.127  (c)  added 11693 

91.130  (e)  added 11693 

91.144  Added 17462 

Correctly  designated;  heading 

correctly  added 37669 

91.207  (a)  introductory  text.  (1) 
introductory  text.  (2)  and 
(c)(2)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 
(e)(2)  amended;  new  (d)  added 

32057 

(aXD  and  (2)  corrected 34578 

91  Appendix  D  amended 2918,  6647, 

37667 
Regulation  at  59  FR  2918  eff. 

date  delayed  to  6-16-94 10958 

93  Study 16332 

Meetings 48166 

93.83  Re  vised 46166 

96 6081,  6649,  16045.  27454.  39437.  48167 

97.21—97.36 1624.  1626.  3790.  3791.  5523, 

5524.  8525.  8626.  11183.  11184.  12817. 
12818. 12822.  15620.  16120.  18477. 
18479,  18727,  22739.  24917.  24918. 
24920.  26933,  27457.  28479,  30676. 
30677.  30681.  33423.  33426.  33429. 
35249,  35251.  37416.  37418.  39944, 
39945.  39947.  44912.  44914.  44916. 
46330.  46332.  48169.  48170 

121  SPAR  No.  36  revised 3940 

Technical  correction 3990 

Authority  citation  revised 7389 

121.339  (a)(4)  revised 32067 

121.343     (c)     introductory     text 

amended:  (c)(1)  added 26900 

121.363  (b)  revised 32067 

121.465  (c)  revised;  (d)  removed 

42928 

121.458  Added 7389 

121.459  Added 7390 

121.461—121.466  (Subpart  P)  Head- 
ing revised 42991 

121.461  Revised 42991 

121.467  Added 42991 

121.683  (a)(1)  revised  (0MB  num- 
ber pending) 42993 

121  Appendix  A  amended 1781 

Appendix  J  added 7390 

Appendix  I  revised 42928 

125  Authority  citation  revised 32057, 

42993 

125.37  Heading  and  (a)  revised 42993 

125.207  (aXlXili)  amended 1781 
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TITLE  14  Chapter  l-Con. 

125.209  (b)  revised 32058 

127  SFAR  No.  36  revised 3940 

129  Policy  statement 46332 

135  SFAR  No.  36  revised 3940 

Authority  citation  revised 7396, 

32058 

SFAR  71  added 49145 

135.1  (c)  and  (d)  revised 7396 

135.63  (a)(3),  (4)(x)  and  (b)  re- 
vised;    (a)(5)     added     (OMB 

number  pending) 42993 

135.129  (a)(2)  and  (3)  redesignated 
as  (a)(3)  and  (4);  (a)(2),  new 
(3)  heading  and  new  (4)  head- 
ing added;  (a)(1)  revised 33603 

135.167  (c)  revised 32058 

135.177  (aXlKlil)  amended 1781 

135.249  (c)  revised;  (d)  removed 

42933 

135.253  Added 7395 

135.255  Added 7397 

135.261—135.271  (Subpart  F)  Head- 
ing revised 42993 

135.261  Introductory  text  revised; 

(e)  added 42993 

135.273  Added 42993 

139.311  (f)  revised 7120 

141  Authority  citation  revised 17646 

141.79  (c)  revised 17646 

145  SFAR  No.  36  revised 3940 

157  Conmient  disposition..... 10262 

Chapter  II— Office  of  ttie  Sec- 
retary. Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

234  Authority  citation  revised 49797 

234.2  Amended 49797 

234.4  (a)  and  (b)  revised;  (c)  and 
(d)  redesignated  as  (e)  and 
(f);  new  (c)  and  new  (d)  added 
49797 

234.5  Revised 49798 

234.6  Revised 49798 

234.8  (a)  and  (b)(1)  revised 49798 

234.12  Revised 49793 

Ctiapter  II— Office  of  ttie  Sec- 
retary. Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

300.0  Amended looei 

302.1  (a)  amended 10O6I 


302.22a  (b)  introductory  text,  (1), 

(c)  and  (d)  amended 10O6I 

303.02  (b)  amended 10O6I 

325.7  (c)  amended 10O6I 

325.8  (b)  amended 10O6I 

385.1  Amended 1006I 

385.13  (w)(4)  amended !!!!l0061 

385.14  (b).  (e),  (ccX4)  and  (kk) 
amended 1006I 

Ctiapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1207  Authority  citation  revised 

49338 

1207.100  Removed 49333 

1207.101  Revised 49333 

1207.102  Removed;  new  1207.102 
redesignated  from  1207.403 49338 

1207.103  Removed 49333 

1207.104  Removed 49333 

1207.200-1207.203  (Subpart  B)  Re- 
moved; new  1207.201—1207.202 
(Subpart  B)  redesignated 
from  1207.80Q— 1207.801 49338 

1207.202    Introductory    text   and 

(a)(1)  amended 49338 

1207.300-1207.306  (Subpart  C)  Re- 
moved  49338 

1207.400-1207.405  (Subpart  D)  Re- 
moved  49338 

1207.403  Redesignated  as  1207.102 

49338 

1207.700—1207.704  (Subpart  G)  Re- 
moved  49338 

1207.800—1207.801  (Subpart  H)  Re- 
designated                            as 
1207.201—1207.202  (Subpart  B) 
49338 

1209.100—1209.104  (Subpart  1)  Re- 
moved  18730 

1209.402  (c)(1)  revised 35623 

1209.403  Revised 35623 

1260.102  Revised;  interim 36355 

1260.201  Amended;  Interim 36355 

1260.302  (d)  introductory  text  re- 
vised; interim 36355 

1260.303  (1)  added;  interim 36355 

1260.408  Amended;  interim 38901 

1260.422  (i)  added;  interim 36355 

1260.604  Revised;  interim 38901 


Proposed  Rules: 


1—199  (Oh.  I) 31.  554,  1362,  2783.  3796, 

5554.  9449, 11009,  13897. 14794. 
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46004 

47568 
47568 
34779 
37878 


22565.  24092.  29210.  29561.  32668. 
32941.  33457.  35868.  37442.  39983. 

44669 

1 „, 19296,  37878,  39192, 

13 ii 29880.  40192,  41192, 

16 11 29880.  41192, 

21 i. 2784.  19114, 

23 2784,  33822.  35196.  37620, 

25.. ..14571,  19296,  22718,  22766.  46772.  46775. 

46939.47756 

27 554.  17156.  29976 

29 554. 17156.  29976,  33598 

33 703.  704.  984.  4140.  5356.  35272 

34 17640 

36 39711 

39 35.  265,  266,  555,  556.  1500.  1501.  1503. 

1505.  1676.  3527.  3636,  3797.  3798. 
4605.  4607.  4869.  4870.  4873.  4875. 
5139,  5359,  5361.  5554.  5964.  5965. 
5966,  5968,  6603,  6933,  7228.  7231. 
7233,  7913.  7914.  8145.  8875.  8878. 
8879,  9449,  9450, 10336,  10338,  10340, 
10759,  11733.  11735.  11737. 11739, 
11939.  11940.  11942.  11944.  11946. 
11947.  12203,  12205,  12207,  12558. 
12560.  12865.  13896.  14124.  14795. 
14797.  14799,  14800.  15348.  15873. 
15875, 16151, 16574. 17288.  18768. 
19151.  19152, 19154.  19681.  19683. 
22138.  22141,  22565,  22769,  22771, 
23031,  23174,  24382,  24383,  24670, 
24671,  25843,  25844,  25846,  27249, 
27510,  28031,  29210,  29212,  29391, 
29744,  29745,  30543.  32144.  33233. 
33704.  34396.  34584.  35488.  35490, 
36096,  36098,  36375.  36376.  36998. 
37182.  37183.  37185.  37443.  38139. 
38141.  38143.  38144.  38146,  38147, 
38384,  38387,  39983.  40488.  40490. 
41261,  42186.  43304,  43784,  44670, 
44672,  45249,  46004,  46005.  46007. 
46596,  46944,  46946,  47101.  47103, 
47818.  47821.  47823.  47825,  48408, 
49217.  49219,  49359,  49865 

61 17162 

65 If 7412,  42430 

66 U 42430 

71 706, 1677.  1679.  1680.  1681.  1682.  1683, 

1684,  1686.  1687.  2316.  2454.  3032. 
3409.  3801.  3802.  4606.  4609.  4610. 
4611,  4612,  4978,  5556,  5740,  8041, 
8147,  8148.  8149,  8565,  8566.  8567. 
8568,  10040,  10084,  10760.  11010. 
11222,  11223,  11224,  11561,  11562, 
11563,  11564,  11565,  12208,  12209, 
12874. 12875.  12876.  13260.  13261. 


13262.  13263.  13663.  14573.  14574, 
14576. 14577.  14578.  14803,  14804, 
14805, 15136,  15137.  15138.  15665. 
15666. 15667.  15668.  15669.  15670. 
15671,  16153,  16155,  17055,  17056, 
18329.  18506.  18770.  22567,  22568. 
22569,  22570,  23033,  23034.  23642, 
24093,  24384,  24673,  24990,  26465. 
26766.  27512.  27513.  27514.  28498, 
28499.  29213.  29215.  29562.  30832, 
32146.  32669.  33235.  34192.  34585, 
35492,  35869,  36099,  36100,  36730. 
37187,  38386,  39394.  40084.  42535, 
43306.  43307.  43308.  43309.  43311, 
43517.  46205.  46206,  46364,  49220 

73 23644.  37188 

91 3409. 12740.  15350.  22142.  31093.  31886. 

37620.  39711.  43994.  47210.  49360 
93  34192  38508 

m. 5741,  7412,  7420,  7614.  8570.15308. 

17166. 18456 

125 18456 

129 5741.  7420.  15308 

135 5741,  7412, 12740, 15306, 15350.  18456. 

31886 

187 33832 

189 29934.39395 

200-399  (Ch.  H) 4614 

254 49867 

255 49869 

257 40836 

275 3033 

399 40836 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  tt)e  Secretary 
of  Commerce  (Parts  0—29) 

7  Redesignated  as  Part  285 22745 

Ctiapter  11- National  Institute  of 
Standards  and  Tectindogy.  De- 
partment of  Commerce  (Parts 
200-299) 

285  Redesignated  from  Part  7 22745 

Authority  citation  revised 22745 

285.1  Re  vised 22746 

285.2  Revised 22746 

285.3  Re  vised 22746 

285.4  Re  vised 22746 

285.5  Re  vised „ 22746 

285.6  Revised 22747 

285.7  Re  vised 22747 
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TITLE  15  Chapter  ll-Con. 

285.8  Added 22747 

285.11  (a).  (bXD.  (3)(il)  and  (c)  re- 
vised; (e)  and  (f)  added 22747 

285.12  (a)  and  (b)(6)  revised 22748 

285.13  (a)  and  (c)  revised 22748 

285.14  (a)  introductory  text  and 

(c)  revised 22748 

285.15  (a)  and  (c)  revised 22748 

285.17  (c)  revised 22748 

285.18  Revised 22748 

285.19  (a)  revised 22748 

285.21  (a)  and  (c)  revised 22748 

285.22  Revised 22748 

285.23  (a)  and  (b)  revised;  (d)  re- 
moved  22749 

285.24  Revised 22749 

285.26  Added 22749 

285.31  Revised 22749 

285.32  Revised 22749 

285.33  Revised 22750 

286  (Subchapter  J)  Added 19131 

290  Authority  citation  revised 22505 

290.4  (b)  Table  1  and  (c)(5)  revised 

22505 

295  Authority  citation  revised 666 

295.1  Revised 666 

295.2  (a)  revised;  (b),  (c)  and  (d) 
through  (1)  redesignated  as 
(e),  (h)  and  (k)  through  (p); 
new  (b).  (c),  (d),  (f).  (g).  (i) 

and  (j)  added 666 

(h),  (k)(l)(v),  (1)  and  (p)  re- 
vised; (kXlXvl).  (q)  and  (r) 
added 667 

295.3  Redesignated  as  295.6;  new 

295.3  added 667 

295.4  Redesignated  as  295.7 667 

Added 668 

295.5  Redesignated  as  295.8 867 

Added 668 

295.6  Redesignated  as  295.9;  new 

295.6  redesignated  from  295.3 
667 

Revised 668 

295.7  Redesignated  as  295.10;  new 

295.7  redesignated  from  295.4 


.667 


Revised 

295.8  Redesignated  as  295.11;  new 
295.8  redesignated  from  295.5 


.667 


Revised 

295.9  Redesigmated  as  295.12;  new 
295.9  redesignated  from  295.6 


.667 


295.10  Redesignated     as    295.13; 
new  295.10  redesignated  from 

295.7 667 

295.11  Redesignated  from  295.8 667 

295.12  Redesignated  from  295.9 667 

295.13  Redesignated  from  295.10 
667 

295.14  Added 670 

295.20—295.24  (Subpart  B)  Head- 
ing revised 670 

295.21  Revised 670 

295.22  Revised 670 

295.24  Revised 670 

295.30—295.32  (Subpart  C)  Head- 
ing revised 670 

295.30  Revised 670 

295.31  Revised 670 

Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

303.14    (a)(l)(i),    (dXD    and    (2) 

amended 8847 

(e)  amended 


Ctiapter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

770  Authority  citation  revised 8849, 

25305 

770.2  Amended 8849.  13197 

770.14  (a)  introductory  text  and 

(3X11)  amended 30683 

770  Supplement  No.  1  amended 
6524,25305 

771  Authority  citation  revised 25305. 

40235  44887 

771.2  (c)(7)  revised;  Interim !.10962 

(cXll)  revised 14361 

(cXll)  removed 30685 

(c)(6)  added 40236 

771.4  Footnotes  4  through  6  re- 
designated   as    Footnotes    2 

through  4;  interim 10962 

(bX3)  re  vised 14362 

(b)(3)  removed 30685 

771.6  Footnote  8  redesignated  as 

Footnote  5;  interim 10962 

771.9  Footnote  9  redesignated  as 
Footnote  6;  interim. 10962 

771.10  Footnote  10  redesignated 

as  Footnote  7;  interim 10962 

771.12  Footnotes  11  and  12  redes- 
ignated as  Footnotes  8  and  9; 
interim 10962 
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771.14  (b)  amended 30683 

771.17  (a)(4)  and  (f)(3Xiv)  re- 
moved; (a)(5)  redesignated  as 
(aX4);  (eX3Xll).  (fX2XIii)  and 
(3X111)  revised;  (eX3Xill) 
added;  (f)(2Xl)  and  (11) 
amended 9403 

771.18  Footnote  13  redesignated 

as  Footnote  10;  interim 10962 

(bXDdi)  revised 44887 

771.20  Added 15622 

(b)  amended 25306 

771.23  (c)  amended 15622.  25306 

771.24  Added;  interim 10962 

771.25  (b)  and  (f)(2)  amended 13197 

771.27  Removed 6524 

771.28  Removed 6524 

771  Supplement  No.  1  added 15622 

Supplement  No.  1  amended 25306 

772  Authority  citation  revised 8849. 

25305 

772.1  (h)  added 8850 

772.4  (aXlXiv)  revised;  interim 10963 

772.11  (bX2Xi)  amended;  (kXD  in- 
troductory text  revised 25306 

772  Supplement  No.  1  amended; 
interim 10963 

773  Authority  citation  revised 8849, 

25305 

773.1  (a)  removed 30685 

773.2  (bKD  removed 30685 

773.3  (h)  and  (jX2Xii)  removed; 
(jX2Xiii)  redesignated  as 
(J)(2Xil) 25306 

(bXD  revised;  (dXSXUXEXJ)  re- 
moved  30685 

773.7  (dXlXUi)  revised:  (e)  re- 
moved; (k)  introductory  text 
amended 25306 

(b).  (dXDdlXC).  (D)  and  (3X11) 
introductory  text  revised; 
(dXlXiiXE)  removed 30685 

773.8  (dXD  amended 25306 

773.9  (1)  amended;  interim 12826 

773  Supplement  No.  1  amended 
8850 

Supplement  No.  1  through  4 
amended;      interim     (ECCN 

3A5a) 10963 

Supplement  No.  8  amended 13197 

Supplement  No.  3  amended 25306 

774  Authority  citation  revised 25305 

774.2  (a)(4)  revised 9403 

(i)(3).  (j)  and  (kXD  revised;  (n) 
added;  interim 10963 


(1X1).  (j)  introductory  text,  (k) 
introductory    text    and    (2) 

amended 13197 

(0)  added 1S622 

774.3  (cXDdl)  revised 25306 

775  Authority  citation  revised 25305 

775.1  (b)  table  amended 25306 

(a)  amended 30683 

775.2  (bXD  revised 25306 

775.3  (b)  Introductory  text  and 
Footnote  1  revised 25306 

(b)  amended 30683 

775.5  Removed....; 25306 

775.8  Heading  and  (b)(2)  revised; 

(a)  and  (e)  amended 25306 

775.10  Introductory  text,  (c)(2) 
heading  and  introductory 
text.  (3),  (f)  introductory 
text.  (g)(1)  Introductory 
text.  (2X1)  introductory  text. 
(2X11)  and  (hXD  introductory 
text  revised;  (a),  (b),  (d)  and 
(g)  heading  amended;  Foot- 
note 4  redesignated  as  Foot- 
note 3 26307 

775  Supplement  No.  1  amended 
25306 

Supplement  No.  1  amended 30683 

776  Authority  citation  revised 8849 

776.10  (aX2)  revised 25308 

776.11  (a)  revised 8850 

(fX6XiXD)  and  (iiXA^  revised 

25308 

778  Authority  citation  revised 2S306 

778.2  Revised;  interim 10964 

778.3  Revised;  interim 10964 

778.4  Revised;  Interim 10965 

778.7  (aXD  and  (dXD  revised 49799 

778.8  (aXD  Introductory  text, 
(5X1).  (ivXB)  and  (v)  revised; 
interim 12826 

778.9  (c)  revised;  interim 12826 

778  Supplement  No.  5  amended 
2S30B 

Supplement  No.  5  corrected 27312 

779  Authority  citation  revised 25305 

779.1     (bXl)    introductory     text 

amended;  (b)(lXii)  and  (c)  in- 
troductory text  revised 13449 

779.4  Introductory  text  revised 
13449 

(fXlXi)  and  Footnote  10  revised 

25308 

(a)  revised;  (e)  removed 30685 

779.5  (aX3)  amended 25300 
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TITLE  15  Chapter  Vll-Con. 

779  Supplement  No.  2  removed 

30685 

785  Authority  citation  revised 25305, 

40235 

785.1  Heading  and  (a)  revised 6524 

785.2  Heading     revised;     (a)(1) 
amended 6525 

(aXD.  (b)  and  (c)  revised;  (a)(3) 
removed;  (a)(4)  redesignated 

as  (a)(3) 25309 

785.4  (a)(2)  through  (6)  revised; 

(aX7)  removed 14362 

(a)  removed 30685 

(a)  added 40236 

785  Supplement  No.  2  revised 14362 

Supplements  No.  1  and  2  re- 
moved  30685 

786.6  (aXDdl)  and  (cX2)  amended; 

interim 10965 

(a)  and  (c)  introductory  text 

revised 30685 

787  Authority  citation  revised 25305 

787.13  (c)  amended;  interim 10965 

(eX2XliXB)  and  (C)  revised 25309 

799  Authority  citation  revised 8849, 

25305,40235 

799.1  (b)(4)  revised 30685 

Supplement  No.  1,  Category  4 
amended       (ECCN       4A01A, 

4A02A.  4A03A) 8850 

Supplement  No.  1,  Category  4 

amended 8851 

Supplement  No.  1.  Category  1 
amended;  interim  (ECCN 
1A44B,  1A45B,  1A46B,  1A47B, 
1A48B,  1A49E,  1A50E.  1A51E) 


,10965 


Supplement  No.  1.  Category  1 
amended;  Interim  (ECCN 
IBOIA,  1B16A,  1B17A,  1B19A, 
1B41B,  1B42B) 10966 

Supplement  No.  1,  Category  1 
amended;  Interim  (ECCN 
1B50B,  1B51B,  1B52B,  1B53B, 
1B54B,  1B58B,  1B59B.  1B51E) 


.10967 


Supplement  No.  1,  Category  1 
amended;  Interim  (ECCN 
ICIOA.  1C19A) 10968 

Supplement  No.  1,  Category  1 
amended;  Interim  (ECCN 
1C49B,  1C50B,  1C51B,  1C52B, 
1C53B,  1C54B,  1C55B,  1C56B, 
1C57B,  1C50E,  1C58B) 10969 

Supplement  No.  1,  Category  1 
amended;      interim      (ECCN 


.10971 
.10972 

.10974 
.10975 


1C93F,  IDOIA,  1D41B,  1D50B, 

1D93F,  lEOlA,  1E19A) 10970 

Supplement  No.  1,  Categories  1 
and  2  amended;  interim 
(ECCN  1E40B,  1E41B,  1E94F. 
2A19A,  2A44B.  2A48B.  2A50B, 
2A51B,  2A52B,  2A53B,  2A54B, 

2A55B.  2A49E) 

Supplement  No.  1,  Category  2 
amended;      Interim      (ECCN 

2B01A) 

Supplement  No.  1.  Category  2 
amended;  Interim  (ECCN 
2B04A,  2B06A.  2B07A.  2B08A, 

2B09A) 

Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2B24B.  2B40B,  2B41B,  2B44B. 
2B46B,  2B50B,  2B51B,  2B53B, 

2B54B.  2B41E) 

Supplement  No.  1,  Category  2 
amended;  Interim  (ECCN 
2D01A,  2D19A,  2D24B,  2D41B. 
2D44B.  2D50B,  2D52B,  2D53B, 
2D46C,  2D50C,  2D53C,  2D49E) 

10976 

Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2E01A,  2E02A.  2E03A,  2E19A. 
2E24B,  2E40B,  2E41B.  2E44B, 
2E48B,   2E50B,   2E51B,  2E52B, 

2E53B,  2E50C,  2E49E) 10977 

Supplement  No.  1,  Category  3 
amended;  interim  (ECCN 
3A01A.  3A41B,  3A42B,  3A43B, 
3A44B,  3A46B,  3A48B,  3A49B, 
3A50B,  3A51B,  3A41E,  3A42E, 
3A45E,  3A52B,  3A53B,  3A54B. 

3A55B,  3A47E,  3A52E) 10978 

Supplement  No.  1,  Categories  3 
and  4  amended;  interim 
(ECCN  3D01A,  3D51B.  3E01A, 
3E40B,  3E41B,  3E51B,  4D01A, 

4D02A,  4E01A) 10981 

Supplement  No.  1,  Category  6 
amended;  interim  (ECCN 
6A02A,  6A03A,  6A05A,  6A42A, 

6A43B,  6A44B,  6A50B) 10982 

Supplement  No.  1,  Categories  6 
and  9  amended,  interim 
(ECCN  6E01A,  6E02A,  6E40B, 

6E41B,  9B26B) 10983 

Supplement  No.  1,  Category  9 
and  Supplement  No.  3 
amended;  Interim  (ECCN 
9D24B,  9E21B) 10984 
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2B94F,  2B96G,  2D92F.  2D93F, 
2D94F,  2D96G,  2E93F) 30687 

Supplement  No.  1,  Categories 
2,  3  and  4  amended  (ECCN 
2E94F,  2E96G,  3A92F,  3A93F. 
3A94F,  3A96G,  3B91F,  3B96G. 
3C96G,  3D94F,  3D96G,  3E94F, 
3E96G,  4A94F,  4A96G) 30688 

Supplement  No.  1,  Categories  4 
and  5  amended  (ECCN  4B94F, 
4B96G,  4C94F,  4C96G,  4D92F, 
4D93F,  4D94F,  4D96G,  4E92F. 
4E93F,  4E94F,  4E96G,  5A90A) 
30689 

Supplement  No.  1,  Category  5 
amended  (ECCN  5A91F, 
5A92F,  5A93F.  5A94F.  5A95F, 
5A96G.  5B94F.  5B96G.  5C960. 
5D90F.  5D91F,  5D92F,  5D93F, 
5D94F) 30690 

Supplement  No.  1,  Categories  5 
and  6  amended  (ECCN  5D95F, 
5D96G,  5E90F,  5E91F,  5E92F, 
5E93F.  5E94F.  5E95F.  5E96a, 
6A90F,  6A92F,  6A93F,  6A94F, 
6A96G,  6B960,  6C960) 30681 

Supplement  No.  1,  Categories  6 
and  7  amended  (ECCN  6D90F, 
6D92F.  6D93F.  6D94F,  6D960, 
6E90F.  6E92F,  6B93F,  6B94F. 
6E960,  7A94F,  7B94B.  7D94F. 
7E94F) 30692 

Supplement  No.  1,  Categories  8 
and  9  amended  (ECCN  8A92F. 
8A93F,  8A94F,  8A960,  8B96a. 
8C960.  8D92F,  8D93F.  8D960, 
8E92F.  8E93F,  8E960.  9A90F. 
9A91F,  9A92F,  9A93F) 30693 

Supplement  No.  1,  Categories  9 
and  0  amended  (ECCN  9A94F, 
9A960.  9B94F,  9B960,  9D90F, 
9D91F,  9D93F,  9D94F,  9D96G, 
9E90F.  9E91F,  9E93F,  9E94F, 
9E96G,  0A18A) 30694 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A84C, 
0A86F,  0A95H,  0A96G,  0E18A, 
0E84C,  0E96G) 30695 

Supplement  No.  1,  Categories 
1,  2,  5  and  6  amended  (ECCN 
1A88F,  2B85F.  5A80D.  6A02A) 
40236 

Supplement  No.  1.  Category  6 
amended  (ECCN  6A03A, 
6D21B,  6E01A,  6E02A) 40237 


Supplement  No.  3  amended;  in- 
terim  10984 

Supplement  No.  1,  Category  1 
amended;  interim  (EX3CN 
1B70E) 12826 

Supplement  No.  1,  Category  1 
amended;  Interim  (ECCN 
1C60C,  1C61B) 12827 

Supplement  No.  1,  Category  1 
amended;  interim  (EX^CN 
1D60C,  1E60C) 12828 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C18A, 
1C93P) 13880 

Supplement  No.  1,  Categories  2 
and  3  amended  (ECCN  3A01A) 
25309 

Supplement  No.  1,  Categrory  3 
amended  (ECCN  3A92F) 25311 

Supplement  No.  1,  Cate«rory  3 
amended  (ECCN  3A94F, 
3C03A,  3C04A.  3D94F) 25312 

Supplement  No.  1.  Categories  3 
and  4  amended  (ECCN  3E:94F, 
4A03A.  4A94F) 25313 

Supplement  No.  1,  Category  4 
amended  (ECCN  4B01A. 
4B0ZA.  4B03A.  4B94F.  4B960. 
4C01A,  4C94F.  4C96G.  4D01A, 
4D03A) 25314 

Supplement  No.  1,  Category  4 
amended  (ECCN  4D92F. 
4D93F,  4D94F,  4E01A,  4EQ2A. 
4E92F.  4E93F,  4E94F) 2S315 

Supplement  No.  1,  Category  5 
amended  (ECCN  5A01A, 
5A0aA) 2S316 

Supplement  No.  1,  Category  5 
amended  (ECCN  5D01A, 
5D02A) 25317 

Supplement  No.  1,  Category  5 
amended  (ECCN  5D03A, 
5E01A,  5E02A) 25318 

Supplement  No.  1,  Categories  5 
through   9   amended   (ECCN 
5A90F,  5A91F,  5D90F.  5E90F) 
25322 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C92F, 
1C93F,  1A96G,  1B96G,  1C94F, 
1C96G,  1D93F,  1D94F.  1D96G) 


Supplement  No.  1,  Categories  1 
and  2  amended  (ECCN  1E02A, 
1E94F.  1E96G,  2A94F,  2A96G, 
2B85F,  2B91F.  2B92F,  2B93F, 


.30686 
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TITLE  15  Chapter  Vll-Con. 

Supplement  No.  1,  Categories  9 
and  10  amended  (ECCN 
9A22B,  9A91F,  0A18A.  0A84C. 
0A86F.  0A88F) 

Supplement  No.  1,  Categrory  9 
amended  (ECCN  9A04A) 

Supplement  No.  1,  Category 
No.  1  amended  (ECCN  1A()2A, 
1A22B,  1A27B.  IBOIA.  1B21B) 

Supplement  No.  1,  Category 
No.  1  amended  (ECCN  1C27B, 
1C31B,  1D02A.  IBOIA.  1B21B) 

Supplement  No.  1,  Categories 
No.  2  through  5  amended 
(ECCN  2B50B,  3A01A.  3A22B, 
3D21B,  3E01A.  4A21B.  5A01A. 
5D01A.  SD02A,  5D03A,  5E01A) 

Supplement  No.  1,  Categories 
No.  5,  6  and  7  amended 
(ECCN  5A20B.  6A29B,  7A01A. 
7A03A,  7A04A,  7A06A.  7A21B, 
7A23B,  7A24B,  7A26B,  7A27B. 
7B03A) 

Supplement  No.  1,  Categories 
No.  7  and  9  amended  (ECCN 
7B22B,  7D24B.  9B26B,  9B27B) 

799.2  Supplement  No.  1  amended; 

Interim 

Supplement  No.  1  amended:  In- 
terim  


.40238 

.47798 

.49800 
.49801 


.49802 


.49803 

.49804 
.10984 
.12828 


Chapter  IX— NatiorKal  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

923  Authority  citation  revised 27975 

923.1  (b)  amended;  (cX7).  (8)  and 

(9)  added 27975 

(d)(5)  amended 27985 

923.2  (dK2)  and  (h)  revised 27975 

923.3  (a)  and  (b)(1)  revised 27976 

923.10  Revised 27977 

923.11  (a)  and  (c)(4)(ii)  revised; 
(bXD  amended;  (c)(4)(v) 
added 27977 

923.12  (a)  and   (b)  introductory 

text  revised 27977 

923.13  (a)  and  (b)(3)(ii)  revised; 
(b)  introductory  text  amend- 
ed  27977 

923.20  (a)  amended 27977 


923.21  (a)  and  (b)(l)(IKG)  revised 
27977 

923.22  (a)  revised;  (b)(1)  amended 
27977 

923.24  (a)  revised 27977 

923.25  (a),  (c)(1)  and  (2)  revised 
27978 

923.30  (a)  and  (c)  revised 27978 

923.31  (a)(1).  (b)(1)  and  (2)  revised 
27978 

923.32  (a)(1)  revised  ...'ZZ^i^![^^^^[i^[[. 21978 

923.33  (c)(1)  Introductory  text  re- 
vised  27978 

923.40  (b)  amended;  (c)  and  (d)  re- 
vised  27978 

923.41  (a),  (b)(1)  and  (2)  introduc- 
tory text  revised 27979 

923.42  (a)   and   (b)   Introductory 

text  revised 27979 

923.43  (a)  revised;  (b)  introduc- 
tory text  and  (c)(2)(i)  amend- 
ed  27979 

923.44  (a)  revised 27979 

923.45  (b)(2)  removed;  (b)(3)  redes- 
ignated as  (b)(2);  (a)  and  new 
(b)(2)  revised 27979 

923.46  (a),  (c)(1)  and  (2)  revised 
27980 

923.47  (a)  revised 27980 

(bK3)  and  (c)(1)  amended 27985 

923.50  (a),  (b)(2)  and  (3)  revised; 
(b)(4)  and  (5)  added;  (d) 
amended 27980 

923.51  (a),  (d)  introductory  text 
and  (5)(vil)  revised;  (b) 
amended 27980 

923.52  (a)  and  (b)(3)  revised 27980 

923.53  (a)(1)  revised 27981 

923.54  (d)  revised 27981 

923.55  (a)  revised;  (b)  amended 27981 

923.56  (a)  and  (b)(1)  revised 27981 

923.57  (a),  (b)(1).  (2)(i)  and  (iv)  re- 
vised  27981 

923.58  (a)  revised 27981 

923.60  (Subpart  G)  Revised 27982 

923.70  Revised 27982 

Amended 27985 

923.71  (b)  Table  2,  (c)(4)(i) 
through  (vl)  revised;  (d)  re- 
moved  27982 

(a)  and  (c)  amended 27985 

923.72  (a)  amended 27985 

923.73  Revised 27983 

923.74  Removed 27983 

923.75  Removed 27983 

923.76  Removed 27983 
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923.80   (b)    revised;    (c)    redesig- 
nated as  (d);  new  (c)  added 


.27983 


923.81  (a)  and  (b)(3)(i)  revised 27983 

(b)(4)(i)  amended 27985 

923.82  (a)(l)(i)(A).  (v)(D),  (2).  (b) 

and  (c)  revised 27984 

(a)  introductory  text  and  (c)(1) 
introductory  text  amended 
27985 

923.83  (b)  amended 27984 

923.84  (b)(1)  introductory  text, 
(i),  (ii),  (2)  introductory  text, 
(i)(B),  (C),  (3),  (4)  introduc- 
tory text,  (i)(A)  and  (5) 
amended 27985 

923.90  (e)  and  (0  revised 27984 

(a)  amended;  (f)  revised 27985 

923.91  (a)  and  (b)  revised 27984 

923.92  (a)  revised 27984 

923.93  Removed;  new  923.93  redes- 
ignated from  923.94;  (c)(2)(i) 
revised;  (d)  and  (f)  amended 
27984 

(e)(4Xii)  and  (g)  amended 27985 

923.94  Redesignated  as  923.93; 
new  923.94  redesignated  from 
923.95 27984 

923.95  Redesignated  as  923.94; 
new  923.95  redesignated  from 
923.96;  (a)(4)  revised 27984 

923.96  Redesignated  as  923.95; 
new  923.96  redesignated  from 
923.97 27984 

923.97  Redesignated  as  923.96; 
new  923.97  redesignated  from 
923.99 27984 

923.98  Removed;  new  923.98  redes- 
ignated from  923.100 27984 

(a)  revised 27985 

923.99  Redesignated  as  923.97 27984 

923.100  Redesignated  as  923.98 27984 

923.101—923.105  (Subpart  K)  Re- 
moved  27985 

925  Added  (effective  date  pend- 
ing)  24610 

926  Removed 27985 

927.1  (a),  (b)  and  (f)  revised 27985 

946.2  Amended 44314 

946  Appendix  A  added 9923 

Chapter  XI -Technology  Adminis- 
tration, Department  of  Com- 
merce (Parts  1100-1199) 

1180  Added 10 


Proposed  Rules: 


290 3803 

70(V^79S  (Ch.  vn) 49611 

701 21678 

768 6528 

770 6528 

771 6528 

772 6528 


6628 

774 6528 

775 6528 

776 6528 

777     6528,  13900 

6528 


778. 
779. 
785. 
786. 
787. 
788. 
789. 
790. 
791. 
799. 


.6528 
.6528 
.6528 
.6528 
.6528 
.6528 
.6528 
.6528 
..6528 


801 38387 

806 44090 

990 1062,  1189,  1190,  9688,  32148,  46598 

TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

Chapter    1    Request    for    public 

comment 2955 

2.33  Revised 34969 

2.41  (a),  (b),  (e)  and  (f)  revised 34969 

4.9  (bX7Xi).  (cXD  and  (3)  revised 

34970 

230  Removed 49807 

244  Removed 8527 

305  Heading  revised 34031 

Appendixes  D-1,  I>-2  and  D-3 
revised;  Appendix  Gl  amend- 
ed  48797 

Appendixes  G2  through  G8 
amended 48798 

305.2  (n)  through  (v)  revised;  (w) 
through  (hh)  added;  eff.  5-15- 

95 25206 

(h),  (i)  and  (j)  revised 34031 

(i)  revised 49563 

305.3  (k)  through  (n)  revised;  (o), 
(p)  and  (q)  added;  eff.  5-15-95 

25206 
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TITLE  16  Chapter  l-Con. 

(a)  and  (b)  revised 34031 

(c)(1),  (h)(4)  and  (5)  added;  (e)! . 
(f)  Introductory  text,  (g).  (h) 
introductory  text,  (3)  and  (i) 
revised 34032 

(d)  revised;  (o)  added .."!!!!!!!.49563 

305.4  (e)(2)  and  (3)  revised;  eff.  5- 
15-95 25207 

(e)(2)  and  (3)  revised 49563 

305.5  Revised;  eff.  5-15-95 !25208 

Heading  and  (a)  introductory 

text  revised 34033 

(a)(9)   redesiemated   as   (aXlO); 
new  (a)(9)  added 49564 

305.6  Revised;  eff.  5-15-95 25208 

305.7  Re  vised 34033 

(e)  through  (j)  redesignated  as 
(f)  through  (k);  new  (e)  added 

^- 49564 

305.8  (a)  and  (b)  revised;  eff.  5-15- 

95 „..25208 

(aXD  re  vised 34033 

(aXl)  and  (b)  revised ]] 49504 

305.9  (a)  revised 5700 

(b)  amended 34033 

305.10  Revised ...!!!..34033 

305.11  (a)  heading  and  (e)  revised; 

(f)  added;  eff,  5-15-95 25209 

(aXD.  (2).  (3)  and  (4X1)  revised 
34083 

(aX5XiXA)                  "si^eiid^V ' 
(aX5XlXE)   through   (H).   (J) 
and  (ilXC).  (D)  and  (E)  re- 
vised;    (aX5XiiXF)     through 
(L)  added 34034 

(aX5XiiiXC)  introductory  text 
amended;  (aX5XiiiXD), 
(GX/).  (2)  and  (J),  (bX3Xvi). 
(xXA).  (B)  and  (C),  (c)  intro- 
ductory text  and  (1)  revised; 
(c)(3)(vi)  added 34035 

(aX5Xil)  heading  and  (C) 
through  (G)  revised 49564 

305.13  (a)  revised;  eff.  5-15-85 25211 

Revised 34036 

305.14  (a)  introductory  text  and 
(d)  revised;  (e)  added;  eff.  5- 


15-95. 


.25211 


Revised 34036 

(aX3)  re  vised ."!"""."!.49564 

305.15  (b)  revised;  eff.  5-15-95!!!!!."!..  25212 

305.16  Revised 34036 

305.18  Removed;     redesignated 
from  305.19 34036 

305.19  Redesignated  as  305.18..!!!!!!!!.34036 


305   Appendixes   Al.    A2   and   B 

amended i627 

Appendix  C  amended !!!!!!!.1628 

Energy  efficiency  ranges 23623 

Appendix  K  amended;  eff.  5-15- 


95. 


.25213 


Appendixes  Al  and  A2  revised; 
Appendixes  A3  through  AS 
and  Bl.  B2  and  B3  added;  Ap- 
pendix B  removed 34036 

Appendix  C  revised !!!!34040 

Appendixes  Dl,  D2  and  D3  re- 
vised  34041 

Appendixes     E,     P,     and  ""qi" 
through  G5  revised;  Appen- 
dixes (36,  G7  and  G8  added 34042 

Appendix  H  amended 34049,  39951, 

39952 

Appendix  I  amended 34051,  39952 

Appendix  J  amended 34053 

Appendix  K  revised !34054 

Appendixes  Dl,  D2  and  D3 
amended;  Appendix  D4  added 

49564 

Appendixes  D5  and  D6  added; 
Appendixes  J  and  K  redesig- 
nated as  Appendixes  K  and  L 

^ ••; 49565 

Appendixes  Jl  and  J2  added 49566 

Appendix  L  amended 49567 

306.6  (a)  and  (b)  corrected;  CFR 

correction 48798 

306.8  (a)  corrected;  CFR  correc- 
tion       48798 

306.10  (bX2)  corrected;  CFR  cor- 

,,„^ec"o° 48798 

412  Removed 8528 

453  Revised;  eff.  7-19-94 ...!!!!!!!!! I6II 

500  Re  vised !!!!!l872 

Chapter  II— Consumer  Product 
Safety  Commission  Parts 
(1000-1799) 

1014.12  (b)  added 33073 

1500  Authority  citation  revised 

9076 

1500.18  (a)(7)  amended 9075 

1500.86  (a)(5XiXB),  (IIXB),  (D)  and""" 

(E)  amended 9075 

(aX5Xlv)(C)  and  (vl)  amended 

9077 

1610.4  (b)  Introductory  text  and 

(cXD  re  vised 33194 

Proposed  Rules: 

" 6605 
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22 18004,35661 

236 18005 

252 18005 

253 18006 

300 23645,  34780,  46778 

301 23645,  34780,  46778 

303 23646,  34780,  46779 

309 24014 

423 30733,  41261 

429 18007 

444 18009 


455 : 23647 

600 31176 

800 i 40492,  46365 

803 30545 

1000-1799  (Ch.  n) 35657,  48838 

1117 33925 

1203 41719 

1307 35058 

1500 10761,  33928,  33932,  39306 

1640 30735 

1700 13264, 18004.  24386 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trodlng  Commission  (Parts 
1-199) 


Jl 


Page 

i  (c)  revised 34380 

(c)  Appendix  A  amended 38119 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234 

Appendix  A  amended 42158 

33.7  (a)(l)(i)  revised 34381 

190.08  Introductory  text  revised 

17471 

190.10  (c)(1)  revised 34382 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
pendix B  added 17471 

CtKipter  II— Securities  and  Ex- 
ctiange  Commission  (Parts 
200-399) 

200.30-4  (a)(10)  added 23794 

200.30-5  (b-2)  introductory  text 
and  (1)  revised;  (b-3)  and  (b- 
4)  redesignated  as  (b-4)  and 

(b-5);  new  (b-3)  added 43464 

200.30-14  (gXD  introductory  text, 

(2),  (5)  and  (h)  revised 39680 

200.30-16        Introductory        text 
I  amended;    (b)    removed;    (c) 
and  (d)  redesignated  as  (b) 
and  (c);  new  (b)  and  new  (c) 

revised 39681 

200.735-1—200.735-16  (Subpart  M) 

Authority  citation  revised 43464 

200.735-5  (e)(l)(ii)  amended 43464 

211  Interpretive  releases 26109 

228.601  (c)(l)(ii)  revised;  (c)(2)(lv) 

added 36260 

229.512  (a)(l)(ili)  amended;  (a)(4) 

revised 21649 

229.601  (c)(l)(ll)  revised;  (cK2)(Iv) 

added 36260 

230.135  (a)(6)  revised 21649 

230.135c  Added 21649 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesigrnated  as  (a)(1);  (aX2) 

added 21650 

230.416  (a)(l)(lx)  and  (x)  amended; 

(a)(l)(xl)  added 43470 

230.457  (o)  revised 21650 


230.462  Revised 21650 

230.475a  Revised 21650 

230.477  Authority  citation  re- 
moved  21649 

(b)  revised 21650 

230.483  (e)(3)(lll)  added;  (e)(4)  re- 
vised  36261 

230.485  Revised 43464 

230.486  Revised 43464 

230.487  (c)  revised 43465 

230.502  (c)  revised 21650 

230.902  (b)(7)  added. ...< 21650 

231  Interpretive  releases 26109 

232.301  Revised 36263,  49573 

239.14  Form  N-2  amended 43468 

239.15A  Form  N-IA  amended 43468 

Form  N-IA  corrected 48799 

239.16  Form  S-6  amended 43468 

Form  S-6  corrected 48799 

239.17a  Form  N-3  amended 43468 

Form  N-3  corrected 48799 

239.17b  Form  N-4  amended 43468 

Form  N-4  corrected 48799 

239.31  Form  F-1  amended 21650 

239.32  (b)(2),  (d).  (g)  and  Form  F- 

2  amended 21651 

239.33  (a)(4)  removed;  (a)(5),  (6) 
and  (7)  redesignated  as  (a)(4), 
(5)  and  (6);  (a)  introductory 
text,  (1),  (2),  new  (5)  and 
(b)(1)  through  (4)  revised; 
new  (a)(5)  and  Form  F-3 
amended 21652 

Form  F-3  amended 21653,  21654 

Corrected 25811 

239.34  Form  F-4  amended 21654,  21655 

240  Phase-in  period  extended 42448 

241  Interpretive  releases 26109 

249.220f  Form  20-F  amended 21656 

250.7    (a)    revised;    (b)(2)(i)    and 

(3)(1)  amended;  authority  ci- 
tation removed 21927 

250.26  (bK2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250.40  (a)(5)  revised 21927 

250.41  (c)  revised 21928 

250.42  Revised 21928 

250.43  (b)  revised 21928 

250.44  (b)  revised 21928 

250.49  (c)  amended 21928 

260.50  Removed 21928 

260.52  (c)  amended 21928 

260.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 
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TITLE  17  Chapter  ll-Con. 

250.65  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

259.58  Form  U5s  amended 21928 

259.212a  Form  U-12(I)-A  amended 

21929 

259.212b  Form  U-12(I>-B  amended 

„„  21929 

259.313  Form  U-13-60  amended . . .      36262 

270.2alft-2  (a)(4)  corrected 15501 

270.6e-3(T)  Amended 43407 

274  Authority  citation  revised 43467 

274.11A  Form  N-IA  amended 43468 

Form  N-IA  corrected 48799 

274.11a-l  Form  N-2  amended 43468 

274.11b  Form  N-3  amended 43468 

Form  N-3  corrected 48799 

274.11c  Form  N-4  amended 43468 

Form  N-4  corrected 48799 

275  Authority  citation  revised....     21661 

275.204-1  (b)(1)  revised 2I66I 

275.204-3  (f)  redesignated  as  (g); 

new  (f)  and  (g)(4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected 27659 

Proposed  Rules: 

1 22145.  25351.  27312.  30885.  37189 

3 37446.  43620 

^ 25351,  27312 

^ 25351,27312 

^^ 2S351.  27312 

210 16576.  21810,  21814,  42187 

228 36264,  42449.  46304 

229 ^814,  36264,  42449,  46304,  46365 

230 16576,  36264,  46304 

^ 36264 

239 16676.  36264.  42187,  46365 

2«) 19685,  21681.  22773,  29393,  29398 

33236,  34781,  36264,  42449,  46366,' 

'*8579 

249 19685,  21810,  21814,  21821,  29393, 

29398,  36264,  42449,  46304 

^ 36264 

2^ ■ 36264,  48183 

^ 36264 

^ 36264 

2^0 16576,  28286,  36264,  39311 

^^ 16576,  36264.  42187 

402 

404 


.32155 
.32155 


OF 
RE- 


TITLE     18-CONSERVATION 
POWER     AND     WATER 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1-399) 

36.10  (c)  added 40240 

141  FERC  Form  No.  715  amended 

„^  :•■••■ 15335 

154.42  Removed 40243 

154.63  (b)(l)(v)  added !!!..""!.""40240 

154.91  Removed 40243 

154.92  Removed !..."......"40243 

154.93  Removed 40243 

J54-94  Removed .■.".■.■.■.■.■.";.:.;40243 

154.95  Removed 40243 

154.96  Removed .."!...."40243 

154.97  Removed !!..."."."!..40243 

154.98  Removed i.'."."".!!.."40243 

154.99  Removed .".."!.40243 

154.100  Removed ."....."..40243 

154.101  Removed ...."...."!40243 

154.102  Removed ."[...40243 

154.103  Removed !.."..".40243 

154.105  Removed "."40243 

154.106  Removed .........40243 

154.107  Removed ...".."..40243 

154.108  Removed ."."."..40243 

154.109  Removed ."........".40243 

154.109a  Removed .."40243 

154.109b  Removed .."!."!.."40243 

154.110  Removed 40243 

157.23-167.41    (Subpart  "B)""ite"" 


moved. 


.40243 


161  Rehearing  denied 15336 

161.1  Revised 32897 

161.2  Revised !".".".."..."32897 

161.3  (h)  removed;  (1)  through  (1)""' 
redesignated  as  (h)  through 
(k);  new  (h)  and  new  (I)  re- 


vised. 


.32898 


250  Rehearing  denied....  15336 

250.16  (a)(3).  (c)(1)  and  (dKiTre"" 

^"^^J 32885 

Revised 32398 

270  Removed 40243 

271  Removed .."!!!."."."!.40243 

272  Removed ...."..."..  40243 

273  Removed 40243 

274  Removed .■.".■.".".■.■.■.■.■.".■40243 

276  Removed 40243 

2M  Order ....■.'.'.■.■i6537r23624 

Notice 19637.  22753.  29716.  38901 

Rehearing  denied 35452 
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284.286  (c)  revised 32899 

284  Appendix  A  amended 49574 

292.601  (c)  revised 40470 

341.4  (f)  revised 40256 

342.3  (e)  revised 40256 

342.4  (a)  revised 40256 

343.3  (a)  amended 40266 

381.302  (a)  amended 25563 

381.303  (a)  amended 25563 

381.304  (a)  amended 25563 

381.305  (a)  amended 25563 

381.403  Amended 25663 

381.404  Amended 25563 

381.505  (a)  amended 25563 

381.601  Amended 25563 

381.801  Amended 26563 

Proposed  Rules: 

35 28297.  35274.  41739 

284 15672.  15877.  27251.  40493 

342 40493 

346 40493 

347 40493 

348 39965 

367 40493 

386 40493 

420 39991 

803 29563 

804 29663 

806 29563 

TITLE  19-CUSTOMS  DUTIES 

Ctiapter  I— United  States  Customs 
Service.  Department  of  ttie 
Treasury  (Parts  1-199) 

4  Authority  citation  amended 23795 

4.2  (a)  amended 23795 

4.2a  Removed 23795 

4.14  (b)(1).  (2)(11)  Introductory 
text.  (B)  and  (d)(l)(ll)  amend- 
ed  18481 

4.30  Regulation  at  58  FR  68623 

confirmed 46766 

4.93  (b)(1)  and  (2)  amended 39682 

4.94  (b)  amended 39683 

10  Authority  citation  amended 

26566.30293 

10.1  (a)  introductory  text,  (2), 
(b),  (d),  (f)  and  (h)(2)  revised; 
(a)(1),  (1)  and  (j)(2)  amended; 
(a)(3)  removed 26666 

10.8  Revised 25667 

10.9  Revised 26568 

10.108  Revised 17474 


10.151—10.153  Undesignated  cen- 
ter heading  revised;  interim 
30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38648 

10.161  Revised;  interim 30293 

Regulation  at  59  FR  30293  eff. 
date  stayed 38548 

Regulation  at  59  FR  30293  eff. 
date  delayed  to  8-23-94 43283 

10.152  Revised;  Interim 30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38648 

Regulation  at  59  FR  30293  eff. 
date  delayed  to  8-23-94 43283 

10.153  (b),  (d)(2),  (3)  and  (f) 
amended;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

10.172  Amended 25669 

10.173  Revised 25569 

10.176    (cK3)    and    (4)    removed; 

(c)(5)  redesignated  as  (c)(3); 
new  (c)(3)  and  (e)(1)  revised 

25569 

10.192  Amended 25570 

10.198  Revised 25570 

12.104g  Table  amended 32903 

12.132  (a),  (b)  and  (c)  redesig- 
nated as  (1),  (2)  and  (3);  in- 
troductory text  designated 
as  (a)  introductory  text;  (a) 
heading  and  (b)  added;  in- 
terim  31520 

24.16  (b)(14)  and  (d)(2)  removed; 
(bX16).  (16)  and  (dK3)  redesig- 
nated as  (b)(14),  (15)  and 
(dX2);  (bK6),  (13),  new  (14), 
(c)(3).  (e)(2)(ii).  (fK4).  (gKD 
introductory  text.  (Iv),  (2) 
and  (3)  Introductory  text  re- 
vised; (cKD.  (2).  (eK2)(i), 
(f)(3)  and  (g)  introductory 
text  amended;  new  (d)(3)  and 
(gXlXvl)  added 46766 

Regulation  at  58  FR  68623  con- 
firmed  46765 

24.17  Regulation  at  58  FR  68626 
confirmed 46755 

101  Authority  citation  revised 30294 

101.1  (o)  added;  authority  cita- 
tion removed;  interim 30293 

Regulation  at  69  FR  30293  and 
30294  eff.  date  stayed 38648 
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TITLE  19  Chapter  l-Con. 

Regulations  at  59  FR  30293  and 
30294  eff.  date  delayed  8-23-94 


43283 

101.3  (b)  table  amended 16122.  41973 

101.4  Authority     citation     re- 
moved; Interim 30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38548 

Reg\ilation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

111  Authority  citation  amended 

_^___     30294 

111.3  (e)  added;  interim.... "'..... "."".".'.".".30294 
Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30a>4  eff. 

date  delayed  to  8-23-94 43283 

122.24  (b)  table  amended 16122 

122.38  Regulation  at  58  FR  68526 

confirmed 46755 

123  Authority  citation  amended 

,^  "■••• 23795.  30294 

123.1  (c)  amended 23795 

123.4  (c)  amended '.......25&7Q 

123.8  Regulation  at  58  FR  68526 

conflrmed 46755 

123.12  (a)(1)  and  (2)  amended;  (b)"' 
revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30»4  eff. 

date  delayed  to  8-2^-94 43283 

123.13  Authority     citotion    re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.14  Authority     citation    re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.15  Authority     citation     re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30»4  eff . 

date  delayed  to  8-23-94 43283 

123.16  Authority  citation  revised; 
interim 30294 

Regulation  at  59  FR  30»4  eff. 

date  stayed 38548 

Reg\ilation  at  59  FR  30»4  eff. 

date  delayed  to  8-23-94 43283 


123.17  Authority    citation    re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff! 

date  delayed  to  8-23-94 43283 

123.18  Authority    citation    re- 
vised; interim 30294 

Regvaation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff! 

date  delayed  to  8-23-94 43283 

128  Authority  citation  revised 30294 

128.21  (a)(4)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff! 

date  delayed  to  8-23-94 43283 

128.23  Revised;  Interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-94 43283 

128.24  (b)  and  (c)  amended;  (d) 

and  (e)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

Regulation  at  59  FR  30294  eff! 

date  delayed  to  8-23-94 43283 

128.25  Revised;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff! 
date  delayed  to  8-23-94 43283 

128.26  Removed;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff! 

date  delayed  to  8-23-94 43283 

134.55  Regulation  at  58  FR  68526 

confirmed 46755 

(b)  re  vised !!!!!!!!!!!!46757 

141  Authority  citation  amended 
30295 

141.4  Revised;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff! 
date  delayed  to  8-23-94 43283 

142  Interpretation 17474 

143.21  (1)  added;  Interim !!!!!!!!!!!!!30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff! 

date  delayed  to  8-23-94 43283 
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143.23  (i)  and  (j)  added;  interim 

30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

143.26  Added;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-2^-94 43283 

145  Authority  citation  amended 

25570.30296 

145.31  Revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 
date  delayed  to  8-23-94 43283 

145.32  Revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

145.35  Amended 25570 

148  Authority  citation  amended 

30296 
148.12  (b')(2)(ii)  amended;  interim 

30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regtilation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.43  Regulation  at  59  FR  30296 

eff.  date  stayed 38548 

148.51  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 
date  delayed  to  8-23-94 43283 

148.63  Regulation  at  59  FR  30296 

eff.  date  stayed 38548 

148.64  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

RegvUation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.74  Regulation  at  59  FR  30296 

eff.  date  stayed 38548 

159.6  (a),  (b)  and  (c)  amended;  (d) 

revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

174.12  (c)  revised 34971 

174.14  (d)  revised 34971 


175  Regulation  at  59  FR  13450  eff. 

date  corrected  to  4-2&-94 16895 

178.2  Table  amended  (0MB  num- 
bers)  25571 

Chapter  II— United  States  Inter- 
national Trade  Commission 
(Ports  200-299) 

206  Regulation  at  59  FR  5091  con- 
firmed  19638 

207.90—207.120  (Subpart  G)  Regu- 
lation at  59  FR  5097  con- 
firmed  19638 

210  Revised 39039 

211  Removed 39039 

Proposed  Rules: 

4 25376 

12 26151 

101 23817.  41992,  43313 

103 46007 

141 32942,  36102 

142 36102 

177 18771,  32942 

191 „ 31177,  41994 

201 18982 

207 18982 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Ports  200-399) 

200.4  (g)(1)  revised 28765 

Chapter  III— Social  Security  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Ports  400-499) 

404.612   (g)   redesignated   as   (h); 

new  (g)  added 44923 

404.614  (a)  revised 44923 

404.615  (d)  added 44923 

404.633      Undesignated      center 

heading  and  section  added 44924 

404.900— 404.999d  (Subpart  J)  Au- 
thority citation  revised 44925 

404.902  (t)  and  (u)  amended;  (v) 
added 44925 

404.903  (1)  through  (q)  amended; 

(r)  added 44925 

404.1501—404.1599  (Subpart  P)  Au- 
thority citation  revised 41975 

404.1501--404.1599  (Subpart  P)  Ap- 
pendix 1  corrected 30889 
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TITLE  20  Chapter  Ill-Con. 

Authority  citation  revised 41975 

Appendix  1  amended 41975 

416.200—116.269  (Subpart  B)  Au- 
thority citation  revised 41403 

416.215  (a)  revised 41400 

416.260  Undesigmited      center 
heading  and  section  revised 
41403 

416.261  Amended 41408 

416.261-416.266         Undesignated 

center  heading  removed 41403 

416.262  Introductory  text.  (a),  (b) 

and  (d)  revised 41404 

416.264  Revised .."!..41404 

416.265  Heading,     introdnctory 
text,  (b)  and  (d)  revised 41404 

(d)  corrected 49291 

416.267-416.269         Undesignated 

center  heading  removed 41404 

416.268  Revised !!].41404 

416.269  Revised .","...41404 

(b)(1)  corrected 49291 

416.310  (d)  revised !  44928 

416.325  (bX3)  added .".".44926 

416.351       Undesignated      center 

heading  and  section  added 44926 

416.1100-416.1182  (Subpart  K)  Au- 
thority citation  revised 41406 

416.1103  (aX7)  added 339^ 

416.1110  (e)  added 43471 

416.1111  (e)  added ..".."  43471 

416.1112  (c)(6)  revised 41405 

416.1121  (c)  revised 43471 

416.1201  (b)  revised ."."!!27988 

416.1208  Added 27989 

416.1212  (d)  redesignated  as  (dXD: 

(dK2).    (3).    (e).    (O   and    (g) 

added 43295 

416.1400-416.1499  (Subpart  N)  Au- 
thority citation  revised 41406 

416.1401  Amended 43039 

416.1402  (a)  and  (b)  revised;  (b) 
removed;  (i)  through  (n)  re- 
designated   as    (h)    through 

<"^> 41405 

(1)  and  (m)  amended;  (n)  added 

.43039 


(k)  and  (1)  amended;  (m)  added 


.44928 


416.1403  (aX13)  and  (14)  added 41405 

(aX15).  (16)  and  (bX3)  added 43039 

(aX2)    and    (7)    through    (11) 
amended;  (aX12)  added 44928 


Chapter  V— Employment  and 
Training  Administration.  Depart- 
ment of  Labor  (Parts  600-699) 

626  Revised:  eff.  in  part  10-3-94 

and  6-30-95 45315 

626.2  (a)  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 26601 

627  Revised;  eff.  6-30-95 !!."!....45821 

628  Revised;  eff.  6-30-95 45845 

631  Revised;  eff.  6-30-95 45857 

637  Revised;  eff.  6-30-95 45868 

655.104  (cX3)  revised 41875 

656.112  (aX2)  and  (bX2)  revised 41876 

655.204  (d)(2)  revised 41876 

655.206  (c)  revised 41376 

655.212  Revised 41376 

Chapter  IX-Office  o*  the  Assist- 
ant Secretary  for  Veterans'  Em- 
ployment and  Training,  Depart- 
'"©nt  of  Labor  (Parts 
1000-1099) 

1006  Removed 26601 

Proposed  Rules: 

<<X 37000.  37002.  43898,  44674 

l^ 44093 

*« 44674 


641 


.21874 


TITLE  21-F(X5D  AND  DRUC^S 

Chapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Parts  1-1299) 

5  Authority  citation  revised....        35849 

5.22  (aX8)  revised 42491 

5.23  (a)  introductory  text  re- 
vised; (aXlOXl)  through  (vii) 
»Aded 37419 

5.25  (aX4)  revised 42491 

5.26  (e)  revised 42491 

5.30  (aXD  and  (cX2)  revised !!!42491 

5.31  (g)  added 31133 

(cX2)  and  (eXD  revised ^42491 

5.35  (b)(3)  added 47799 

5.37  (a)(3Xi).  (il).  and  (111)  re- 
vised; (a)(3)(iv)  added 42491 

5.61  (a).  (bXl).  (2),  <cXl).  (d).  (e). 

(f)(1)  and  (g)  revised 42492 
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5.62  Revised 42492 

5.66  Revised 42492 

5.80  (e)  revised 33431 

5.88  Added 35849 

16  Public  workshop 29950 

73.200  Regulation  at  59  FR  10578 

effective  date  confirmed 28765 

74.1101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.1205  (c)(2)  revised 40805 

74.1340  Regulation  at  59  FR  7635 
eff.  date  confirmed  as  3-19-94 

24643 

74.2101  Regulations  at  59  FR  7638 
and  8507  efi'.  date  confirmed 

as  3-19-94 26322 

74.2205  (b)  revised 40805 

74.2340  Regulation  at  58  FR  7636 
eff.  date  confirmed  as  3-19-94 

24643 

74.3602  Regulation  at  59  FR  11720 

efi.  date  confirmed 26420 

101  Notice 28480 

101.12  Table  2  amended 24039 

101.36  Regulation  at  69  FR  371 
eff.  date  corrected  to  7-1-95; 
(b)(4)  Introductory  text,  (vi), 

(cXlO)  and  (g)  amended 24039 

101.65  (d)(2),  (3)  and  (4)  added 24249 

103.35    (dXlXi)    table    amended;  . 
(dX3)  introductory   text  re- 
I  jvised;  (d)(3)(i)  and  (v)  added 

1 1 26937 

131  Authority  citation  revised 17691 

131.130  (a)  revised 17691 

Regulation  at  59  FR  17691  con- 
firmed  32078 

135  Authority  citation  revised 47079 

136.110  (aXl)  and  (b)  revised;  (d), 
(e)  and  (f)  redesignated  as 
Ke).  (f)  and  (g);  new  (d)  and 

'(f)(7)  added;  eff.  9-14-95 47079 

135.115  (a)  revised;  (c)  text  redes- 
ignated as  (cXD:  new  (cX2) 

added;  eff.  9-14-96 47080 

135.120  Removed;  eff.  9-14-95 47080 

135.125  Removed;  eff.  9-14-96 47080 

166  Authority  citation  revised 26939 

166.110  (a)  introductory  text 
heading  and  (c)  heading 
added;  (aXD  revised;  (b) 
heading     and     (d)     beading 

amended 26939 

172.811  (b)  revised 24924 


I 


172.841  (b),  (c),  and  (d)  redesig- 
nated as  (c),  (d),  and  (e);  new 

(b)  added;  new  (c)  revised 37421 

173.21  Added 16623 

173.170  Added 26711 

173.367  (aX2)  table  amended 36937 

175.106  (c)(5)  table  amended 47080 

176.170  (a)(6)  Uble  amended 33195. 

48391 

177.1520  (b)  table  amended 26422,  43730 

177.1580  (b)  table  amended 43731 

177.2600  (c)(4Xi)  amended 46171 

178.2010  (b)  table  amended 33196,  46873 

178.3296  Table  amended 25323 

210  Compliance  date  extended 39256 

211  Compliance  date  extended 39266 

310  Technical  corrections 49360 

310.646  Added 43262 

319.646  (aK6Xii)  redesignated  as 

(axeXiiXA);  new  (aX6Xll)(A) 
heading,  (B)  and  (d)(23) 
added;  (d)  Introductory  text 
and  (1)  revised;  eff.  8-23-96 43409 

336.60  (cXD  revised;  eff.  4-11-86 

16962 

338.50  (cX3)  revised;  eiff.  4^11^ 

16983 

341.3  (0.  (g)  and  (b)  added;  eff.  8- 
23-95 43409 

341.14  (a)(6)  and  (6)  added 29174 

341.20  Added;  eff.  8-23-95 43409 

341.74      (cX4)(vll).      (vlii).      (Ix). 

(dXlXiv)  and  (v)  added 29174 

(dXlXiv)  and  (v)  corrected 36061 

341.80  Added;  eff.  8-23-95 43409 

341.90  (r)  and  (s)  added 29174 

(r)  and  (s)  corrected 36051 

343  Announcement 37421 

346.18  (b)  revised 28767 

346.50  (b)(2)(vi)  heading  and  (dX8) 

heading  amended 28767 

347.10  (c)  revised 28768 

347.60  (bX3)  heading.  (cX2)  head- 
ing     and      (d)(3)      beading 

amended 28768 

369.20  Amended;  eff.  8-23-95 43412 

430.4  (a)(69)  added 40806 

430.5  (a)(104)  and  (bX106)  added 
40806 

430.6  (b)(106)  added 40806 

436.216  (b)  table  amended;  (cX18) 

added 40806 

436.369  Added 40806 

436.370  Added 40807 

442.52  Added .26840 
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TITLE  21   Chapter  l-Con. 

442.253  Redesignated  as  442.2S3a: 

new  442.253  heading  added  ....     26941 
442.253a       Redesignated       from 

442.253 26941 

442.253b  Added 26941 

455.88  Added ."!"!..!.!."."!40e07 

(aXD  corrected " 45479 

455.188  Added 4oeoe 

510.600  (cXD  table  and  (irubie  " 

amended 28768.  31139.  33197.  33198 

33908.  38119.  418B4.  41976.  44315. 

49576 
520.445b  (a)  amended;  (b),  (dXD 

(2).  (4XlilXB).  (C).  (IvXB)  and 

(C)  revised;   (dX3)  removed; 

(dX4XlXC)  added 39439 

520.531  (a)  removed;  (b)  revised 

26042 

520.804  Added 17694 

520.908c  Removed 33198 

520.905a  (dX3)  added !."."!!""26943 

520.905b  (cX3)  added "35252 

520.1660d  (aX6)  and  (bX4)  added; 

(eXlXliXAXJ).    (BXJ).    (CXJ) 

and  (UiXC)  amended 41864 

520.1696b      (b)      revised;      (cX2)  " 

amended 42493 

520.1806  (b)  amended !."."!!!,"! 28769 

520.1872  Added "33908 

520.2045  (bX2)  amended.....""!.""" 28768 

520.2260a  (bXD  amended i!"22754 

520.2260b  (bXD  amended .22754 

520.2280c  (a)  amended .22754 

520.2325a  (cK2)  amended ...".28769 

(c)  amended 33197 

520.2325b  (c)  amended .'."."."""!331OT 

520.2346d  Revised 17688 

(aXl)  amended ."."."!!."l9133 

522.246  (a)  amended;  (cXS)  added 

41665 

522.313  (dX4)  added 41666 

522.1145  (aX2)  amended 33198 

522.1222a  (c)  revised 41864.  41976 

Corrected 49291 

522.1360  Added !.".""""."."37422 

522.1680  (b)  amended 31139 

522.1696a  (bXD  and  (2)  amended 

522.IM0'  (e)  reklesigikted  "  M 
(dX2Xlv);  (b).  (dX2Xil).  (Ill) 
and  new  (iv)  revised;  Interim 

49006 

522.2680  Revised .' 19639 

524.900  (c)  amended ["", *28769 

524.1580b  (b)  amended 33197 

524.1580c  (b)  amended 33197 


529.1044a  (b)  amended 31140 

529.1186  (b)  amended 44315 

556.200  Revised !'41977 

556.275  Revised [ 26943 

556.380  Revised .."," 41241 

556.425  Revised 17922 

556.750  (c)  added ".".*.."!.38902 

558.4  (d)  table  amended 17477.  18297. 

41241 

558.95  (bX4Xll)  added 15624 

(bXlXxllXft)  amended 19134 

(bXlXxXft)  and  (xlX6)  amended 

33197 

558.258  (0X4)  added 35252 

Stay  at  58  FR  47973  conHrmed 

558.305  Added ......... ........V.V.V.V.V^^^^^^^^^ 

558.311  (eXl)  table  amended!!..."""!  33197 
Stay  at  58  FR  47973  confirmed 

.45973 


(3X11). 
(6X11) 


558.342  (cXlXil).  (2XiI), 
(4X11).  (5X11)  and 
amended 

558.355    (fXlXxllXft)    and 

amended 

(fX3XlvX6)  and  (vlll)  amended 


(MtX6) 


.41241 
.33197 


.41241 


558.360  (dX2)  redesignated  as 
(dX2Xl);  new  (dX2Xl)  heading 
and  (11)  added;  (dX3)  amended 
17922 

558.550  (aX2)  revised 15339 

(aX2)  amended 19134.  21930.  26423. 

26943 
(aX2).  (bXl)(xXc).  (xlixb)  and 

(c)  amended 26424 

(bXlXUXc)  amended !!!!! 33197 

(bX2)  added 49577 

558.555  Added !!!!!!l7477 

558.586  (a)  amended 33197 

558.600   (cXlXD   amended;    (cX3)"' 


added. 


.41975 


558.625  (b)(71)  removed 33199 

558.635     (fX3)     redesignated    as 

(0(4);  new  (0(3)  added 38902 

573.130  Added 26711 

573.920  Stay  at  58  FR  47973  con"" 


firmed. 


.45973 


600.15  (b)  amended 49351 

606.65  (c)  table  amended 23636 

606.121    (CX12X1).    (11)    and    (111)  " 

amended 23636 

610.9  (a)  amended !!!!!!!4935l 

610.11  Introductory  text  amended 

49351 

610.53  (d)  amended 49351 
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630.10  (c)(3)  amended 49351 

640.6  Introductory  text  amended 

49351 

640.21  (c)  amended 49351 

640.22  (c)  amended 49351 

640.64  (c)  amended 49351 

640.74  (a)  amended 49351 

660.28  (aXD  table  and  (4)  amend- 
ed  23637 

821.2      (b)      Introductory      text 

amended 31138 

900.2    (e)    revised;    (r)    and    (s) 

added;  interim 49812 

900.12  (d)(l)(l)  revised;  interim 49812 

900.18  Added;  interim 49812 

1020.30  (b)  amended 26403 

1020.32  (d)  revised;   (e)  through 

(h)      redesignated      as      (0 

through  (1);  new  (e)  added 26404 

li20.40  (a)  revised 35253 

1270  Public  workshop 29950 

Chapter  II— Drug  Enforcement 
Administration,  Department  of 
Justice  (Parts  1300-1399) 

1306.02   (h)  redesigrnated  as  (1); 

new  (h)  added 26111 

1306.11   (a)   revised;    (e)  and   (O 

added 26111 

(a)  and  (0  corrected 30832 

1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised ....26112 

(c)  corrected 30832 

1308.11     (gX3)     removed;     (dXD 
through  (29)  and  (g)(4)  redes- 
ignated as  (d)(2)  through  (30) 
and  (gX3);  new  (dXD  added 
46759 

Proposed  Rules: 

1—1299  (Ch.  I) 26352.  29977.  39888 

11 46160 

54 48708 

73.. 23036 

74 23035 

101 16577.  36379,  37190 

102 36102.  39635 

128 16578 

168 23035 

172 23035 

178 23035 

182 23035 

184 23035 

208 36107 

206 36107 


312 48708 

314 48708 

320 48708 

330 '. 39499.  48708 

331 17747 

333 31402 

341 34781 

343 18507 

352 16042.  29706 

369 31402 

589 44684 

600 28821.  42193 

601 28821.  42193.  48708 

606 28822,42193 

607 28822,  42193 

610 28821.  28822.  42193 

640 28822.  42193 

660 28822.  42193 

700 16042 

740 16042 

807 48708 

810 30666.  32489 

812 48708 

814 48708 

860 48708 

862 37378 

864 37378 

866 37378 

868 37378 

870 37378 

872 .....37378 

874 37378,  46479 

876 37378 

878 23036,  37378.  46479 

880 37378 

882 37378 

886 .37378 

888 37378 

890 37378 

892 37378 

1240 16578 

1301 30556,30738 

TITLE  22-FOREIGN  RELATIONS 

CtKipter  I— Dejxirtment  of  State 
(Parts  1-199) 

22  Authority  citation  revised 48999 

22.1  Table  amended;  Interim 25324 

Amended;  interim 48999 

41.107  (e)  added;  interim 25325 

42.61  (a)  revised 39955 

51  Authority  citation  revised 48999 

51.64  (0  added;  interim 48999 

51.67  Added;  interim 49000 
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TITLE  22  Chapteri-Con. 

60—65  (Subchapter  G)  Removed 

_  33909 

120.15  Revised 25811 

120.16  Revised !"."!!..25811 

121.1  Amended;  (c)  removed;  (d) 

redesignated  as  (c) 46548 

Amended 46549,47800 

123.16  (a)  revised 29951 

(b)(1)  revised 45622 

124.10  Revised 29951 

124.15  Added 45622 

126  Authority  citation  revised 42158 

126.1  (a)  and  (d)  revised;  (f)  added 

16625 

(a)  and  (c)  revised 42158 

126.5  Re  vised 29951 

145  Added 18731 

Chapter  ll-Agoncy  for  Intor- 
notional  Development,  Inter- 
national Development  Co- 
operation Agericy  (Parts 
200-299) 

220  Removed 28769 

222  Removed !..28769 

Ctiapter  V-Unlted  States  Infor- 
mation Agency  (Parts  500—599) 

502  Revised 18965 

514.14  (c)  revised;  Interim !!34761 

514.30  (b)(3)  removed;  (1)  amend- 
ed; (j)  added;  interim 16984 

Regrulation  at  59  FR  16984  con- 
firmed  46918 

518  Added 39440 

Proposed  Rules: 

42 18010.21948 

502 17057,  18772 

TITLE  23-HIGHWAYS 
Ct>apter  l-Federal  HIgtiway  Ad- 
ministration.     Department     o( 
Transportation  (Parts  1-999) 

420—480  (Subchapter  E)  Heading 

revised 37557 

420  Revised 37557 

511  Removed !!."!!.."!37563 

650  Authority  citation  revised!!!"!!  37938 

650.201  Revised 37939 

650.203  Revised 37939 

650.205  Revised !! 37939 


650.209  Revised 37939 

650.211  Added 37939 

655.409  (0  amended 33910 

657  Authority  citation  revised 30418 

657.11  Revised 30418 

657.13  Revised 30418 

657.15  Revised !!30418 

657.17  Revised 30418 

658  Authority  citation  revised 30419, 

36053 

658.1  Revised 30419 

658.5  Amended 30419 

658.13  (dXlKi).  (2)(i)  and  (e) 
amended;  (d),  (e)  and  (f)  re- 
designated as  (e),  (f)  and  (g); 
new  (d),  (eK4)  and  (5)  added 

30419 

658.15  (b)  and  (c)  amended 30419 

658.17  (f).  (g)  and  (h)  redesignated 
as  (g),  (h)  and  (1);  new  (f),  (j) 
and  (k)  added;  new  (h)  re- 
vised  30420 

658.19  (a)  revised 30420 

658.23  Added 30420 

658  Appendix  A  amended 30421,  36053 

Appendix  C  added 30422 

660  Revised 30300 

710  Authority  citation  revised 25327 

710.203  (e)(3)  revised 25327 

710.204  Added 25327 

710.304  (j)(5)  amended !25327 

712  Authority  citation  revised 25327 

712.408  (a)  revised 25327 

712.805  (c)(1)  revised 25327 

713  Authority  citation  revised 25327 

Authority  citation  corrected 

30302 

713.103  (hXD  revised ™..V...".,..25327 

720  Authority  citation  revised 25327 

720.22  (d)(2)  revised 25327 

C:tiapter  ll-National  Higtiway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  oif  Transpor- 
tation (Parts  1200—1299) 

1212.3  (d)  amended 39266 

1212.7  Amended 39256 

1260.19  (d)  added 30698 

1260.21  (c)  revised 30698 
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Chapter  III— NatiorKii  Highway 
Traffic  Safety  Administration, 
Department  of  Transrx>rtation 
(Parts  1300-1399) 

1313.6  (a)  revised;  interim 40474 

Proposed  Rules: 


637. 
645.. 


.35493 
.25579 


|TITIE  24-HOUSING  AND 
'  URBAN  DEVELOPMENT 

Subtitle  A-Ofnce  of  the  Sec- 
retary, Department  of  Housing 
OTKl  Urtxm  Development  (Parts 
0-99) 

9  Added 31047 

17  Authority  citation  revised 34579 

17.60  (a)  revised 34579 

17.62  Revised 34579 

17.64  (a)  revised 34580 

17.65  (b)  revised 34680 

17.72  (e)  revised 34580 

17.U0  (b)  revised 34580 

24  Authority  citation  revised 18482 

24.700  Revised 18482 

42  Re  vised 29329 

50  Authority  citation  revised 17199, 

19107 

50.3  Regulation  at  67  FR  32110 
confirmed 17199 

50.4  (b)(3)  removed;  (bXD  and  (2) 
revised 19107 

50.17  Regulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

50.20  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

55  Added 19107 

55.12  (b)(2)  amended 33199 

55.22  Heading  revised;  (a)  intro- 
ductory text  and  (b)(1)  intro- 
ductory text  amended 33199 

58  Authority  citation  revised 44260 

58.1  (c)  Introductory  text,  (3)  and 
(4)  amended;  (c)(5)  added;  in- 
terim  44260 

58.2  (a)(4)  revised;  interim 44260 

58.4  (c)(1)  amended;  Interim 44260 

58.5  (b)(1)  revised 19112 

68.77  (d)  added;  Interim 44260 


84  Added;  Interim  in  part 47011 

92  Waiver 22506 

92.2  Amended;  Interim;  eff.  5-19- 

94  through  6-20-95 18631 

Amended;  interim;  eff.  10-26-95 

44261 

Regulation  at  59  FR  44261  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.4  Added;  Interim;  eff.  5-19-94 

through  6-20-95 18631 

Redesignated  as  92.5;  new  92.4 
added;  interim;  eff.  10-26-94 
through  6-30-95 44261 

92.4  Regulation  at  59  FR  44261 
eff.  date  corrected  to  9-26-94 
through  6-30-95 49291 

92.5  Redesignated  from  92.4;  in- 
terim; eff.  10-26-94  through 
6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.60  (f)  redesignated  as  (dK5) 
and  revised;  interim;  eff.  5- 
19-94  through  6-20-95 18631 

92.61  Heading  revised;   interim; 

eff.  5-19-94  through  6-20-95 18631 

(b)(4)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date     corrected    to    9-26-94 

through  6-30-95 49291 

92.64  (a)(1)  revised;  Interim;  eff. 

5-19-94  through  6-20-96 18632 

92.150  (bK2)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

(bK5)  and  (cX4)  revised;  in- 
terim; eff.  10-26-94  through 
6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.204  (aXl)  revised;  interim;  eff. 
5-19-94  through  6-20-95 18632 

92.205  (aXD  revised;  interim;  eff. 
5-19-94  through  6-20-95 18632 

(aXD  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.206  Heading,  (a)(2),  (3),  (b),  (c) 
Introductory  text,  (6),  (d) 
and  (e)  revised;  (cX6)  and  (7) 
added;  (f)  and  (g)  removed: 
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TITLE  24  Subtttto  A-Con. 

interim:  eff.  5-19-94  through 
6-20-95 18632 

(b)  revised;  Interim;  eff.  10-26- 
94  through  6-30-95 44261 

Regulation  at  69  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.207  Added;  interim;  eff.  5-19-04 
through  6-20-95 18633 

92.208  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.209  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.211  (a)(2)  and  (fX3)  revised; 
(aX3)  added;  interim;  eff.  5- 
19-94  through  6-20-95 18633 

(aX2)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.214  (a)(8)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18634 

(aK7)  revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date    corrected    to     9-26-94 

through  6-30-95 49291 

92.216  (a)(1)  and  (2)  revised;  in- 
terim; eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.218  (a)  introductory  text  and 
(c)  revised;  (e)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

(a)  revised;  interim;  eff.  10-26- 
94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.219  Revised;  interim;  eff.  5-19- 

94  through  6-20-95 18634 

92.220  (a)(1)  introductory  text. 
(2),  (3)  and  (5)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

92.221  (a)(7)  and  (c)  added;  in- 
terim; eff.  5-1^94  through  6- 
20-95 18635 

92.222  (a)(2)  added;  interim;  eff. 
5-19-94  through  6-20-95 18635 

92.252  (aX2Xlii)  added;  (aX6) 
amended;     (d)    revised;     In- 


terim; eff.  5-19-94  through  6- 
20-95 18635 

(aX2Xlii)  revised;  interim;  eff. 
10-26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.254  (aXlXD.  (4)  Introductory 
text.  (iiXC)  and  (bXD  re- 
vised; (aX4Xii)(D)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

(aX3).  (4XilXC)  and  (D)  revised; 
interim;  eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.255  Revised;  OMB  number;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.256  Revised:  Interim;  eff.  5-19- 

94  through  6-20-95 18636 

92.257  Revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.259  Added;  interim;  eff.  5-19-94 

through  6-20-95 ,..18636 

92.300  (b).  (e)  and  (f)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18637 

92.350  (aX4)  introductory  text  re- 
vised  33893 

92.352  (b)  revised;  Interim;  eff. 
10-26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.353  (e)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.354  (a)  revised;  interim;  eff.  5- 
19-94  through  6-20-95 18637 

(aX2)  revised;  interim;  eff.  10- 

26-94  through  6-30-95 44263 

RegvJation  at  59  FR  44263  eff.  ' 
date     corrected     to     9-26-94 

through  6-30-96 49291 

92.602  (bXD  revised;  interim;  eff. 

5-19-94  through  6-20-95 18637 

92.604  (eXD  revised;  interim;  eff. 

5-19-94  through  6-20-95 18637 
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92.508  (aX4Xv)  revised;  interim; 

eff.  5-19-94  through  6-20-95 18637 

92.625  Added;  interim;  eff.  5-19-94 

through  6-20-95 18638 

92.631  (cX5)  added 33893 

92.633  Revised;  interim;  eff.  10- 

26-94  through  6-30-95 44263 

Regulation  at  59  FR  44263  eff. 

date    corrected    to    9-26-94 

through  6-30-95 49291 

92  Appendixes  A  and  B  amended 

33893 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity. 
Department  of  Housing  and 
Urtxin  Development  (Parts 
100-199) 

103.335  Amended 39956 

103.400  (a)(2),  (3).  (b)  and  (c)  re- 
vised  39956 

(a)(2Ki)  correctly  revised 46769 

103.405  (a)(1)  and  (b)  introductory 

text  amended 39966 

(b)  corrected 46769 

135  Revised;  interim;  eff.  8-1-94 

through  6-30-95 33880 

Chapter  I  Appendix  IV  added 33363 

Ctiopter  II -Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner.  Depart- 
n>ent  of  Housing  and  Urtxvi  De- 
velopment (Parts  200—299) 

200  Authority  citation  revised 36695. 

49815.  60143 

200.93  (aXl)  revised;  interim 31522 

200.155  (a)  amended 50143 

200.157  (b)  through  (e)  and  (fXD 
revised 49815 

200.158  Introductory  text  revised; 

(c)  and  (d)  removed 49815 

200.213  (d)  removed;  (e)  redesig- 
nated as  (d);  interim 31522 

200.217  (aX3)  removed;  (aX4) 
through  (8)  redesignated  as 
(aX3)  through  (7);  interim 31522 

200.92Sa     (c)(2)     revised;     (cX3) 

amended 36695 

200.925b  (c)  heading  and  (5)  re- 
vised  36695 

200.925c  (c)  Introductory  text  re- 
vised  


200.926      (cX2)      revised;      (c)(3) 

amended 36695 

200.926a  (c)  heading.  (3)  and  (5) 

revised 36695 

200.926c  Table  amended 36685 

200.926d  (cX4Xi).  (11)  and  (ill)  re- 
vised; (cX4Xiv)  redesignated 
as  (cX4Xvll);   new  (cX4Xlv). 

(V)  and  (vi)  added 19112 

(cX4Xiv)  corrected 39394 

200.926e     (b).     (c)     introductory 

text.  (2)  and  (d)  amended 36695 

200.937  (a)(2)  amended 36695 

203  Authority  citation  revised 60143 

203.251  (r)  revised 49815 

203.355  (a)  Introductory  text  re- 
vised; (c)  amended;  (g)  added 
50143 

208.366  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 50144 

203.360  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 50144 

203.365  (a)  revised 50144 

203.370  Added 50144 

203.401  (c)  redesignated  as  (d); 
new  (c)  added;  new  (d)  re- 
vised  50144 

203.402  Introductory  text  and  (1) 
revised;  (kX3).  (s)  and  (t) 
added 60145 

203.403  (d)  added 50145 

203.408  Revised 49816 

203.410  (a)  introductory  text  re- 
vised; (aXDdi)  and  (ill) 
amended;  (aXlXlv)  added 50145 

203.411  Revised 49816 

203.427  Added 49816 

203.440  (0  revised 49816 

203.483  Revised 49816 

203.487  Revised 49816 

203.501  Added 50145 

203.670  Regulation  at  58  FR  54246 
confirmed 48704 

203.671  Regvdation  at  58  FR  54246 
conflrmed 48704 

203.675  Regulation  at  58  FR  54246 
confirmed 48704 

203.676  Regulation  at  58  FR  54246 
confirmed 48704 

204  Revised 39957 

207  Authority  citation  revised 48730 

207.10  Revised 31141 

207.36  Regulation  at  58  FR  34215 

conflrmed 28248 
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TITLE  24  Chapter  ll-Con. 

207.259  (e)(5)  revised 49816 

207.260  (e)  revised 31141 

207.270      Undesigmated      center 

heading  and  section  added 48730 

208  Technical  correction 48171 

208.108  (a)  heading,   (b)  heading 

and   (e)   heading   added;    (c) 

and  (d)  revised;  (a)  and  (bX3) 

amended 43474 

208.112  (e)  revised 43475 

213.13  Revised 31141 

213.44  Regulation  at  58  FR  34215 

confirmed 28248 

215.21  (b)(9)  removed 32649 

215.80  Added 29329 

219.210  (c)(3)  revised 33894 

219.310  (c)(3)  revised 33894 

220.580  Regulation  at  58  FR  34216 

confirmed 28248 

220.836  Revised 49816 

220.842  Revised 49816 

221  Authority  citation  revised 31141, 

49816 

221.521  Revised 31141 

221.563  Regulation  at  58  FR  34216 

confirmed 28248 

221.780  Revised 49816 

221.795  Added 29330 

232.94  Regulation  at  58  FR  34216 

confirmed 28248 

232.600  Regulation  at  58  FR  34216 

confirmed 28248 

232.893  Revised 49816 

235.215  Revised 49817 

236.3  (b)(9)  removed 32649 

236.265  Revised 49817 

236.1001  (Subpart  F)  Added 29331 

237  Authority  citation  revised 49816 

237.260  Revised 49817 

241  Authority  citation  revised 49817 

241.85  Regulation  at  58  FR  34217 

confirmed 28248 

241.600  Regulation  at  58  FR  34217 

confirmed 28248 

241.893  Revised 49817 

241.1085    Regulation    at    58    FR 

34217  confirmed 28248 

242  Authority  citation  revised 49817 

242.43  Revised 31142 

242.91  Regulation  at  68  FR  34217 

confirmed 28248 

242.260  Revised 49817 

244.182  Regulation  at  58  FR  34217 

confirmed 28248 

280.207  (a)(4)  revised 33894 

290.1  Revised 48730 


290.3  Amended 48730 

290.200—290.202       (Subpart       D) 

Added 48730 

291  Authority  citation  revised 29509 

291.1  Regulation  at  58  FR  54247 
confirmed 48704 

291.5  Regtilation  at  58  FR  54247 

confirmed 48704 

Amended 48705 

291.100  Regulation  at  58  FR  54247 

confirmed 48704 

(dK2)  revised;  (h)  amended 48705 

291.105  Regulation  at  58  FR  54247 

confirmed 48704 

(a)  and  (h)(1)  revised 48705 

291.110  Regulation  at  58  FR  64248 

confirmed 48704 

(a)  revised;  (b)(1)  amended 48705 

291.130  Regulation  at  58  FR  54248 

confirmed 48704 

291.135  Regulation  at  58  FR  54248 

confirmed 48704 

(d)  removed 48706 

291.400  (b)  amended;  (c).  (d)  and 

(e)  revised 29509 

291.405  Amended 29510 

291.410  (c)  introductory  text  and 

(d)  revised;  (c)(6)  added 29510 

291.415  (dXD  redesignated  as 
(d)(l)(i);  (d)(l)(ii)  added;  (f)(1) 
amended 29510 

291.420  Heading,  (a)(1)  and  (3)  re- 
vised; (b)  amended 29611 

291.425  (b)  and  (c)  revised 29811 

291.435  (a)(1)  amended 29611 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  500—599) 

510  Authority  citation  revised 29332 

510.52  Revised 29332 

570.487  (d)  added 33894 

570.607  (b)  revised 33894 

571  Removed;  interim 38329 

572.405  (c)(1)  revised 33894 

574   Regulation   at   57    FR   61740 

confirmed 17199 

Authority  citation  revised 33894 

574.2  (a)  revised 17199 

574.3  Amended 17199 

574.100  (a)  designation  and  (b)  re- 
moved  17199 

574.140  Removed 17199 
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574.160  (b)  and  (c)(5)  revised 17199 

574.220  Removed 17199 

574.240  (c)(6)  revised 17199 

574.300  (a)  and  (c)(i)(iKC)  amend- 
ed; (b)(7)  and  (10)(il)  revised 

17200 

574.310  (a)  heading  redesignated 
as  (aKl)  heading;  new  (aXD 
heading  and  (e)  revised;  (aK2) 
added;  (d)  introductory  text 

amended 17200 

574.330  Introductory  text.  (aXD 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.600  (c)  revised 33894 

574.655  Added 17201 

576.79  (a)(4)  revised 33894 

582.120  (a),  (b)  and  (d)  revised;  in- 
terim  24263 

582.200  Revised;  0MB  number;  in- 
terim  24263 

582.206  Removed;  Interim 24264 

582.210  Removed;  interim 24264 

682.215  Removed;  interim 24264 

582.220  Removed;  interim 24254 

582.225  Removed;  interim 24264 

583  Authority  citation  revised 33894 

Regulation  at  58  FR  13871  con- 
firmed  36891 

683.6  Amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38662 

683.100  (bX3),  (4)  and  (6)  redesig- 
nated as  (b)(4).  (6)  and  (6): 

new  (3)  added 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38662 

583.115  (b)(2)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.120  (a)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

683.130  Revised;  0MB  number 36891 

Regulation  at  59  FR  36891  e^. 

date  corrected  to  7-19-94 38562 

583.140  Revised 36892 

Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38662 

583.150  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (c)  added 

36892 

Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38662 

683.166  (a),  (b)  and  (d)  revised;  in- 
terim  24254 


Regulation  at  59  FR  24254  con- 
firmed  36891 

683.200  Revised  (0MB   number); 

interim 24264 

Regulation  at  59  FR  24264  con- 
firmed  36891 

583.206  Removed;  interim 24264 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.210  Removed;  interim 24264 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.215  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

683.220  Removed;  interim 24254 

Regulation  at  69  FR  24254  con- 
firmed  36891 

683.225  Removed;  interim 24264 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.300  (e)  amended 36892 

Regulation  at  59  FR  36892  efi. 

date  corrected  to  7-19-94 38662 

683.310  (f)(lXi)  and  (g)  revised;  (h) 

added 36892 

Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.316  (aXD  revised 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38662 

583.325  (b)(4)  revised 33894 

CtKipter  VII— Office  of  tt>e  Sec- 
retary. Department  of  Housing 
and  Urban  Development  (Sec- 
tion 8  Housing  Assistance  Pro- 
grams and  Public  and  Indian 
Housing  Programs)  (Parts 
700-799) 

700  Revised 22226.  22235 

791.407  (a)  introductory  text  re- 
vised; interim. 35265 
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TITLE  24 

Chapter  Vlli— Office  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urban  Develop- 
iT>ent  (Section  8  Housing  Assist- 
ance Prograrrts  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Authority  citation  revised 36681 

813.104  (b)(2)  removed;  (b)(3)  re- 
designated as  (b)(2) 36681 

813.105  (a)  introductory  text 
amended;  (c).  (e)(2)  and  (4) 
removed:  (eK3)  redesignated 

as  (e)(2) 36681 

813.106  (b)(9)  removed 32649 

850  Authority  citation  revised 29333 

850.34  Added  (0MB  number) 29333 

850.35  (d)  removed 29335 

880  Authority  citation  revised, 
22923 

880.209  Revised  (0MB  number) 29335 

880.603  (b)  introductory  text 
amended;  (b)(1)  removed; 
(b)(2),  (3)  and  (4)  redesig- 
nated as  (b)(1),  (2)  and  (3) 36624 

880.609  (b)  revised 22755 

880.612a  Added;  interim 22923 

880.613  Revised;  0MB  number 36624 

(c)(l)(i)  corrected 42159 

880.614  Added;  0MB  number 36625 

880.615  Added 36626 

880.616  Added 36627 

880.617  Added 36627 

881  Authority  citation  revised. 
22924 

881.209  Revised;  OMB  number 29336 

881.603     (b)     introductory     text 

amended 36628 

881.609  (b)  revised 22755 

881.612a  Added;  interim 22924 

881.613  Revised;  OMB  number 36628 

(c)(l)(i)  corrected 42159 

881.614  Added;  OMB  number 36629 

881.615  Added 36630 

881.616  Added 36631 

881.617  Added 36631 

882  Authority  citation  revised 24254, 

33895.36681 
882.103     Introductory     text     re- 
moved; (b)  revised 36681 

882.116  (c)  revised 36682 

882.207  Removed 36682 
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882.209  (a)  revised ; 36682 

882.216  (a)(4)  removed 36682 

882.219  Removed 36682 

882.335  (a)(2)(i)  revised 36682 

882.406  Revised;  OMB  number 29337 

882.410  (a)(2)  revised;  OMB  num- 
ber  47773 

882.517  Revised;  OMB  number 36632 

(c)(l)(l)  corrected 42159 

882.518  Added;  OMB  number 36633 

882.519  Added 36633 

882.520  Added 36634 

882.521  Added 36635 

882.701  (c)  revised 36682 

882.712  Revised;  OMB  number 29338 

882.713  (c)(ll)  added 33895 

882.720  (b)(3)(v)  revised 29339 

882.721  (c)  amended 29340 

882.753  (a)  revised 36682 

882.803  (d)  Introductory  text  re- 
vised  29340 

882.805  (a)  through  (d)  and  (f)(10) 

revised;  Interim 24254 

882.810  Added:  OMB  number 29340 

883  Authority  citation  revised, 
22926 

883.311  Revised;  OMB  number 29341 

883.704a  Added;  interim 22926 

883.710  (b)  revised 22755 

883.714  Revised;  OMB  number 36635 

(cXDd)  corrected 42159 

883.715  Added;  OMB  number 36636 

883.716  Added 36637 

883.717  Added 36638 

883.718  Added 36638 

884  Authority  citation  revised. 
22927 

884.112  Revised;  OMB  number 29342 

884.223a  Added;  interim 22927 

884.226  Revised;  OMB  number 36639 

(c)(l)(l)  corrected 42159 

884.227  Added;  OMB  number 36640 

884.228  Added 36641 

884.229  Added 36642 

884.230  Added 36642 

885.427  Revised 36643 

886  Authority  citation  revised. 

22929 

886.132  Revised;  OMB  number 36643 

(c)(l)(l)  corrected 42159 

886.133  Redesignated  as  886.138 36643 

Added;  OMB  number 36644 

886.134  Added 36645 

886.135  Added 36646 

886.136  Added 36647 

886.138  Redesignated  trom  886.133 

36643 


886.329a  Added;  interim .22929 

886.337  Revised 38647 

887  Authority  citation  revised. 36682 

887.5  (c)  removed 3G682 

887.59  (cKl)  and  (d)  revised 38682 

887.105  (b)(1)  and  (2)  amended 36682 

887.107  Removed 3G682 

887.151—887.167       (Subpart       D) 

Heading  revised 36682 

887.151  Revised 36682 

887.153  Removed 36682 

887.155  Removed 36682 

887.157  Removed .36682 

887.565  (c)  revised 36682 

888  Fair  market  rent  schedules 
16408.  26944,  «494 

Schedule  C  revised 21835 

Technical  correction 2S703 

Schedule  C  corrected 26944.  48392 

888.203  (b)  revised 38564 

889  Authority  citation  revised. 36647 

889.265  (aX4)  revised 33895 

889.611  Added;  OMB  number 36647 

(cXlXi)  corrected 42169 

889.612  Added;  OMB  number 36648 

889.613  Added 36649 

889.614  Added 36660 

889.615  Added 36660 

890.260  (aX4)  revised 33896 

Chapter  IX-Office  of  Assistant 
Secretary  for  Public  and  indkn 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

900  Authority  citation  revised. 28343 

900.105  Added;  OMB  nimiber 29343 

904  Authority  citation  revised 36651 

904.122  Revised 36651 

905  Authority  citation  revised 33656. 

33895,  36651.  39403,  43630 

905.102  Amended 43630,  44830 

905.120  (j)  added 33896 

905.160    (aX3XliXC)    revised;    in- 
terim  31522 

905.165  (cX5)  revised 33895 

905.195  Added 31929 

905.210  Removed .25812 

905.301  (a)  revised:  (eXD.  (2)  and 

(4)  amended 36661 

905.303  Added;  OMB  number 36652 

905.304  Added 36653 

905.305  Revised 36653 

905.306  Added 36654 

905.307  Added 36654 


905.308  Added 38408 

905.416  (a)(3)  revised;  (d)  and  (f) 

amended 36656 

905.434  (bX7)  added 43630 

905.585  Added 31930 

906.601  (b),  (k)(2Xl)  and  (3X111)  re- 
vised; (h)  and  (j)  amended 44830 

905.602  Revised 44830 

905.642  (dX4)  removed;  (g)  re- 
vised; interim 31523 

905.666  (aXl).  (2).  (3).  (b).  (c). 
(dXl).  (3X1).  (fXlXlli)  and  (m) 

ro  vised  44B31 

906.667  (aXD  and  (3)  revised !... .44831 

905.669  (aXD  amended;  (b)  and  (c) 

revised;  (d)  added:  OMB  ntmi- 

ber 44832 

905.672  (a).  (b)(2Xl).  (3).  (4).  (6). 
(c)(2).  (dXl),  (2XiXE).  (4). 
(5X1).  (ill).  (6X1).  (11).  (7XV), 
(vili).  (XV).  (eX2),  (3)  and  (4) 
revised;  (dX7)(xvlll)  added 44832 

905.675  (bXD  amended;  (c)  re- 
vised; OMB  number 44834 

905.678  Revised;  OMB  number 44834 

905.681  (cX2)  revised;  interim 31523 

(a)  introductory  text  and  (b) 
revised 44836 

905.684  (bX3)  removed;  (bX4) 
through  (7)  redesignated  as 
(bX3)  through  (6);  heading, 
(a).  (bX2),  new  (4)  and  new  (6) 
revised 44836 

905.687  (aXlXi),  (2XiXA),  (3X11). 
(eX2)  and  (4)  revised;  (eX7) 
redesignated  as  (e)(8); 
(aX3Xlil)  and  new  (eX7) 
added 44836 

905.715  (bX2)  revised 33666 

905.720  (f)  added 25812 

(b)  existing  text  designated  as 
(bXD;  (bX2)  added 33656 

(g)  added 43630 

905.730  (CXDd)  revised 33656 

905.960—905.988  (Subpart  O)  Re- 
vised  43630 

905.1008  Introductory  text  re- 
vised; (a)  amended 36656 

906  Authority  citation  revised 36665 

906.8  Introductory  text  revised; 

(a)  amended 36656 

913.106  (b)(9)  removed 32649 

(cX8Xii).  (ill)  and  (10)  amend- 
ed; (cXll)  redesignated  as 
(cX12):  (cX8Xiv)  and  new 
(c)(ll)  added 43636 
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TITLE  24  Chapter  IX-Con. 

941.206  (c)  revised 18484 

941.207  Revised  (OMB  number) 29344 

941.404  (n)  introductory  text 
through  (9)  redesignated  as 
(n)(l)  introductory  text 
through  (ix);  (n)  concluding 
text  designated  as  (nX2); 
heading,  new  (n)(l)  and  new 

(2)  revised;  (n)(l)(x)  added 18484 

941.502  (a)  revised;  interim 31523 

945  Added 17662 

963  Added:  interim 38329 

955  Added;  Interim 42734 

960  Authority  citation  revised 36655. 

39405 

960.203  Revised 36655 

960.204  Revised 36656 

960.205  (a)  and  (c)  revised 36656 

960.206  (a)  amended 36656 

960.207  (a)  and  (b)  introductory 
text  amended;  (b)(1)  and  (2) 
removed 36656 

960.211  Revised  (OMB  number) 36656 

960.212  Added  (OMB  number) 36667 

960.213  Added 36658 

960.214  Added 36658 

960.215  Added 36659 

960.401—960.409       (Subpart       D) 

Heading  revised 17667 

960.401  Revised 17667 

960.403  Revised 17667 

960.405  Revised 17667 

960.407  Revised 17667 

960.409  Removed 17667 

960.501—960.511        (Subpart       E) 

Added 39405 

961  Authority  citation  revised 33896 

961.29  (b)(4)  revised 33895 

963  Authority  citation  revised 33896 

963.3  Amended 33896 

963.10  (d)  revised 33895 

964  Revised 43636 

966.216  Added 31930 

966.706  Added 31930 

968.102  Revised 44837 

968.103  (c)  revised 30477 

(b).  (k)(2)(i)  and  (3)(lil)  revised; 

(j)  amended 44837 

968.236  (d)(4)  removed;  (g)  re- 
vised; interim 31523 

968.305  Amended 44837 

968.310  (a)(1).  (2).  (OdXiil).  (b). 
(c).  (d)(1).  (3)(i)  and  (m)  re- 
vised;        (a)(3)        amended; 


(d)(3)(ili)      removed:      (g)(4) 

added 44838 

968.312  (a)(1)  and  (3)  revised 44838 

968.315  Heading,  (b).  (cKD  and  (5) 
revised;   (a)(1)  amended:   (d) 

added:  OMB  number 44839 

968.320  Heading,  (a),  (b)(2)(i).  (3), 
(4).  (5).  (c)(2).  (d)(l)(i).  (ii), 
(2)(i)(E),  (4).  (6)(i).  (iii).  (6Ki). 
(ii).  (7Xv).  (viii).  (XV).  (e)(2). 
(3)  and  (4)  revised; 
(d)(7Xxvlil)      added;       OMB 

number 44839 

968.325  Heading  and  (c)  revised; 

OMB  number 44841 

968.330  (a)  through  (d),  (e)  intro- 
ductory text.  (1).  (2).  (4),  (8). 
(f),  (g)(1).  (2)  introductory 
text.  (i).  (h),  (1)  and  (J)  re- 
vised; (k)  added;  OMB  num- 
ber  44841 

968.335  (cX2)  revised;  interim 31523 

(a)  introductory  text  and  (b) 

revised 44843 

968.340  (b)(3)  removed;  (bX4) 
through  (7)  redesignated  as 
(bX3)  through  (6);  (a),  (b)(2). 
new  (4)  and  new  (6)  revised; 

OMB  number 44843 

968.345  (a)(lXi).  (il).  (2XiXA). 
(3XIi).  (eX2)  and  (4)  revised; 
(e)(7)  redesignated  as  (e)(8); 
(aX3Xiii)     and     new     (e)(7) 

added;  OMB  number 44843 

968.401—968.425        (Subpart        D) 

Added 30478 

968.407  OMB  number 30478 

968.422  OMB  number 90480 

968.428  OMB  number 30480 

982  Added 36682 

982.210  (c)(4Xii)  eff.  date  cor- 
rected to  1-18-95 47081 

990  Authority  citation  revised 33655 

990.107  (b)(2)  revised 33655 

990.108  (b)  existing  text  des- 
ignated as  (b)(1);  (bX2)  added 
33656 

(f)  and  (g)  added 43644 

990.110  (OdXi)  revised 33656 

990.401—990.405        (Subpart        D) 

Added 43644 
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Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200—3699) 

3280  Interpretation 19072.  34294 

3600.6  (aX3Xil)  and  (iii)  amended; 
(a)(3Xiv)  added 37423 

3600.7  (eXlXili)  amended 37423 


35. 
43. 
91. 


Proposed  Rules: 


.24850 
.34300 
.40148 


92 ; 34300.40148 

100—199  (Ch.  I) 41995 

100 34908,  40602.  49035 

125 44596 

200 24850.  43900 

203 36846 

215 43900 

235 43900 

236 43900 

247 43900 

261 40764 

280 .24850 

290 17600 

291 24850 

510 24850 

511 24850 

570  ...24850,  28176,  34300,  40148.  41196,  47500 

674 40148 

676 40148 

577 24850 

578 24850 

579 24850 

812 43900 

850 43900 

880 30657.  43900 

881 30557.  43900 

882 24850.  43900 

883 30557.  43900 

884 30557.  43900 

885 24850 

886 24850.  30557.  43900 

887 24850.  43900 

888 32492 

890 24850 

900 43900 

904 43900 

905 18666,  24850.  39072,  43900 

912 43900 

913 18666 

941 .24850.  35834,  44952 


950 39072 

960 43900 

961 24850 

964 18666 

965 24850 

968 24850.  40148 

982 36846 

984 36846 

990 18666 

3500 37360.42784 

TITLE  25-INDIANS 

Chapter  I— Bureau  of  Indian  Af- 
fairs. Department  of  the  Interior 
(Parts  1-299) 

11.100  (a)  revised 48722 

200.12  Added 43419 

216.100—216.111  (Subpart  B)  Re- 
moved  43419 

226.11  (a)(2)  revised 22104 

248.6  Re  vised 16757 

Proposed  Rules: 

1—299  (Ch.  I) 21872.  23774,  33236,  36108 

5 47046 

10 40086 

20 16720,  40182 

40 18460 

46 44016 

63 40184 

113 16760 

115 41948 

164 35580 

165 35680 

256 16726,  30276 

900 26920 

TITLE  26-INTERNAL  REVENUE 

Chapter  I— Internal  Revenue  Serv- 
ice. Department  of  the  Treasury 
(Parts  1-799) 

1  Technical  correction 17154.  36256 

Authority  citation  amended 18747. 

24041.  24928.  27469.  30103,  32080, 

33432,  34988,  35416,  36363,  39960, 

41674.  49579 

1.42-12  (a)  corrected 15501 

1.52-1  (f)  amended 30102 

1.101-2  (e)(2)  Example  amended 30102 

(eXlXiiiXfcXi)  and  (2)  revised; 

(eKlXiii)(6)( J)  removed 30103 

1.103-8  (aX5)  revised 24041 
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TITLE  26  Chapter  l-Con. 

1.10S-8T  Added 24041 

1.148-0  (c)  amended 24041 

1.148-1  (c)(4){il)(A)  revised ...24041 

1.148-lT  Added 24041 

1.148-2  (b)(2)(ii)  revised 24042 

1.148-2T  Added 24042 

1.148-3  (h)(3)  amended 24042 

(j)  Example  1  revised;  Example  2 

amended 24350 

1.148-3T  Added 24042 

1.148-4  (b)(5)  redesignated  as 
(bX6);  new  (b)(5)  added;  (g). 
(h)(1).  (2Xvli).  (ix).  (3),  (4)  and 

(5)  revised 24042 

1.148-4T  Added 24042 

1.148-5  (b)(2)(iii).  (c)(2)(i).  (3KI1). 
(d)(3)(ii)  and  (e)(2)(iii)  re- 
vised; (e)(2)(il)(B)  amended 24044 

1.148-5T  Added 24044 

1.148-6  (d)(3)(ili)(C)  revised 24045 

1.148-6T  Added 24045 

1.148-9       (c)(2)(ii)(B)        revised; 

(h)(4)(vi)  added 24045 

1.148-9T  Added 24045 

1.148-10  (b)(2)   revised;   (cX2Klx) 

amended 24046 

(d)  Example  1  amended 24351 

1.148-lOT  Added 24046 

1.148-11  (i)  added 24046 

1.148-llT  Added 24046 

1.149(d)-l  (f)(3)  revised 24046 

1.149(d)-lT  Added 24046 

I.149(e>-1  (e)(3)(i)  and  (4)  revised 

24351 

1.150-1  (cKD  and  (4)  heading  re- 
vised; (cX4)(iii)  added 24046 

1.150-lT  Added 24046 

1.167(c)-l  (aX5)  amended 41674 

1.170A-4  (d)  Example  9  amended 

30102 

1.170A-5  (b)  Example  5  amended 

30102 

1.170A-6  (cX3Xi).  (iil)  Examples  1. 
2,  3,  (cX4).  (5)  Examples  1.  2, 
and  3;  amended 30102 

1.170A-7  (c)  amended 30102 

1.170A-12  (aX3)  and  (c)  amended 

30102 

(aX3)  amended;  (b),  (eXD  and 
(2)  revised;  (f)  and  authority 

citation  removed 30104 

1.170A-13  Authority  citation  re- 
moved  30105 

1.170A-13T  Added 27460 

1.170A-14  (h)(4)  Example  2  amend- 
ed  30105 


1.263A-1  (aX2Xi).  (3Xv).  (b)(3).  (4) 
and  (10)  amended;  (bXlOXi). 

(li)  and  (j)(4)  added 39961 

1.263A-1T  (c)  and  (e)  redesig- 
nated   as    1.263A-4T(c)    and 

1.263A-7T(e) 39960 

Removed 39961 

1.263A-3  (cX4Xvi)  heading  and  (C) 
heading  revised;  (cX4XviXA), 

(B)  and  (C)  added 39962 

1.263A^T  Added;  (c)  and  (e)  re- 
designated from  1.263A-lT(c) 

and  1.263A-7T(c) 39960 

1.263A-7T  Added;  (e)  redesig- 
nated from  1.263A-lT(e);  new 
(eXl)(i).  (ii).  (iiiXB),  (iv).  (2), 
(3Xi),  (4)(i).  (ii).  (5)  Examples 

1  and  3  amended 39960 

(e)(6Xi).  (ilXA).  (7).  (C)  Exam- 
ples 1,  3.  5.  (iiiXA).  (B)U),  (2) 
Example,  (C)(1).  (2)  Example, 
(iv)(C)  Example,  (7XiilXB),  (v) 
Example,  (9)(i).  (ii)  Examples  1 
through  5.  (lOXi).  (iiXA), 
(iil).      (llXi)      through      (v) 

amended 39961 

1.279-6  (b)(4)  revised 41675 

1.337(d)-l  (a)(5)  introductory  text 

amended 41674 

(aX5)  Example  8  amended 41675 

1.337(d)-2  (c)(4)  Example  amended 

41674 

1.338-4T  (h)(4)  corrected 15501 

1.382-1  Amended 32080 

1.382-«  Added;  heading  revised 32080 

1.401(aX17)-l  Revised 32905 

1.410(b)-0  Amended 32914 

1.410(b)-2  (bX7)  amended 32914 

1.410(b)-6   (dX2)(i).    (il)    and    (g) 

corrected 16984 

(dXD,  (2Xiv)  Example  2  amend- 
ed  32914 

1.410(b)-7  (c)(4)  and  (5)  revised; 
(c)(6)  removed;  (dX4)  amend- 
ed  32914 

1.414-11    (bX2)    and    (4)    revised; 
(bX3)  and  (c)(2Xv)  amended 
32922 

1.414(c)-2  (bX2Xii)  amended ...30102 

1.414(c)-4  (b)(3Xi)  amended 30102 

1.414(g)-lT  (bXD  introductory 
text  and  (2Xiii)  revised;  (g) 

removed 32916 

1.414(q)-l  Added 32915 

1.414(r)-0  Amended 32916 
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I.414(r>-1  (cX2Xii)  Example,  (dK4). 

(9)(i)     and     (e)     amended; 

(cX3)(ii)  revised 

1.414(r>-2  (bX2).  (c)(3)  ExamjOei  1 

1.414(r)-3  (cX2Xii).  (4).' (5Ki"ii)7(7r 
Example  1,  (dX2)  and  (4)  Ex- 
ample 1  revised;  (c)(7)  Exam- 
plea  3  and  4  redesignated  as 
Examples  4  and  5;  (bX4).  (cX6) 
introductory  text.  Examples  2 
through  5.  7,  (7)  introductory 
text.  Example  2  and  new  Ex- 
ample 5  amended;  new  (cX7) 
Example  3  added 

1.414(r>-4  (b)  amended 

1.414(r)-5  (bX5Xii).  (dXlXii)(B). 
(C).  (4)  Example  2,  and  (g)(5) 
revised;  (dXlXiii)  added; 
(d)(1)  concluding  text  re- 
moved; (gX2)(iiiKA),  (D), 
(3XliXB),  (iilXB).  (C).  (D)  and 
(g)(6)  amended 

1.414(r)-6  (a)  amended;  (b)  re- 
vised; (c)  removed 

1.414(r)-7  (c)(2)  and  (d)  removed; 
(c)(3),  (4)  and  (5)  redesignated 
as  (CX2).  (3)  and  (4);  (aXD. 
(b>(2Xii).  (3).  new  (cX2Xl). 
(3X1).  (ii)  introductory  text. 
(A),  (B).  (ill)  Example  1,  (4X1). 
(li).  (Hi)  Introductory  text, 
(E),  (v)  Introductory  text 
and  Examples  1  through  4 
amended;  (c)(1)  and  new 
(c)(2)(iv)  revised;  (cX5)  added 


.32916 
.32917 


.32917 
.32919 


.32919 
.32920 


.32920 


1.414(r)-8  (bX4)  Examples  1  and  4 
amended;  (bX2Xiii)  and  (4) 
Example  2  revised;  (d)(4)  re- 
moved; (bX4)  Examples  3,  4. 
and  (d)(5)  redesignated  as  Ex- 
amples 5,  6  and  (dX4);  new 
(b)(4)  Examples  3  and  4  added; 
new  (bX4)  Examples  5  and  6 
amended 32921 

1.446-3  (hX2)  and  (5)  introductory 

text  amended 36358 

1.446-4  Added 36358 

1.461-1  (a)(2)(iiiXB)  revised 36360 

1.469-1      (0(4Xiii)      Example      3 

amended 45623 

1.469-lT  (eX5)  corrected 17478 

(h)(7)  amended 41674 

1.469-2  (cX2XillXE).  (G)  Example 
1,  (vXC)  Example  1,  Example  3, 


(6X1KA)  and  (dXSXUlXA) 
amended:  (eX3XiiiXB)  re- 
vised  45623 

1.469-11  (cXlXii)  revised 45623 

1.482-0  Added 34988 

1.482-OT  Removed 34988 

1.482-1  Added 34990 

1.482-lT  Removed 34988 

1.482-2  Added 35002 

1.48^2T  Removed 34988 

(aXlXiiiXE)(J)  Example  (U) 
corrected;  (aXlXiiiXE)(3)  Ex- 
ample (ill)  correctly  added; 

CFR  correction 48798 

1.482-3  Added 35011 

1.482-3T  Removed 34988 

1.482-4  Added „ 35016 

1.482-4T  Removed 34988 

1.482-5  Added 35021 

1.482-5T  Removed 34988 

1.482-6  Added 35025 

1.482-6T  Removed 34988 

1.482-«  Added 35028 

1.514(c)-2  Added 24928 

1.585-1  (bX2)  corrected 15502 

1.585-5  (cX4Xil)  and  (dX2)  cor- 
rected  15502 

1.585-6  (dX5)  Example  3  corrected 

15502 

1.585-7  (dXD  corrected 15502 

1.585-8  (bX2)  corrected 15502 

1.642(c)-6  (dXD  redesignated  as 
(d)  and  (dX2)  and  (3)  redesig- 
nated as  1.642(c)-6A  (d)(3) 
and  (4);  heading,  (a),  (b), 
(c)(1).  new  (d)  and  (e)  revised; 
(f)  added;  authority  citation 

removed 30105 

(dX2)  amended 30102 

1.642(c)-6A  Undesignated  center 
heading  and  section  added; 
(dX3)  and  (4)  redesignated 
from  1.642(c)-6  (d)(2)  and  (3) 

30105 

(dX4)  table  amended 30116 

1.642(c)-7  (dX2)  amended 30102 

1.664-1  (a)(6)  Example  amended 30102 

(aX5XiiX6),  (lv)(a).  (b),  (c),  and 
(6)  introductory  text  revised; 
(aX5XivXd)  added;  authority 

citation  removed 30116 

1.664-2  (c)  revised;  authority  ci- 
tation removed 30116 

1.664-4  (bXD  redesignated  as  (b) 
and  (bX2)  through  (5)  redes- 
ignated    as     1.664-4A     (dX3) 
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TITLE  26  Chapter  l-Con. 

through  (6);  (a),  new  (b).  (c) 
and  (d)  revised;  (e)  and  (f) 
added;  authority  citation  re- 
moved  30117 

(b)(2)  and  (3)  amended 30102 

1.664-4A     Undesignated     center 

heading  and  section  added 30116 

(dK3)  through  (6)  redesignated 

from  1.664-4 30117 

(dK4).  (5),  (6)  heading,  Tables 

D,  E,  and  F(l)  amended 30148 

1.665(a)-0— 1.669(b>-2  Undesig- 
nated center  heading  revised 

30148 

1.665(a>-0A— 1.665<g>-2A  Undesig- 
nated center  heading  added 

30148 

1.809-10  Redesignated  from  1.80&- 

lOT  and  aunended 49579 

1.809-lOT  Redesignated  as  1.809- 

10 49579 

1.860G-1T  Added 18747 

1.904-4  (i)  revised  - 37672 

1.954-2T  (g)(2)(l)  revised 37672 

1.985-0  Amended 37672 

1.985-1  (a)(1)  and  (d)(l)(li)  amend- 
ed; (b)  and  (c)(6)  revised; 
(dKD  concluding  text  re- 
moved  37672 

1.985-2  (a)  and  (b)(2)  revised 37673 

1.985-3  Revised 37573 

1.1011-2  (c)  Example  (8)  amended 

30148 

1.1014-^    (aX3).    (c) 'Examples'  r 

through  6  amended 30102 

1.1031(b)-2  (b)  revised;  (c)  and  (d) 

added 13749 

Heading  corrected 33200 

1.1031(k)-l  (j)(2)  added 18749 

1.1221-2  Added 36363 

1.1221-2T  Removed 36367 

1.1233-2       Redesignated       from 

1.1233-2T  and  revised 36367 

1.1233-2T  Redesignated  as  1.1233- 

2 36367 

1.1234-4       Redesignated       from 

1.1234-4T  and  revised 36367 

1.1234-4T  Redesignated  as  1.1234- 

4 36367 

1.1256(eH  Added 36367 

1.1388-1      Undesignated      center 

heading  added 24937 

1.1398-1  Added 24937 

1.1398-2  Added 24938 

1.1502-1  (a)  amended 41675 

1.1502-11  (b)  revised 41675 
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1.1502-13  (j)  Introductory  text, 
(1)(2)  Example  (1),  (m)(3)  Ex- 
ample (3).  (o)(l)(l),  (11)  and  (2) 

Example  amended 41674 

(cXDdii)  and  (h)  Example  (17) 
amended;  (c)(7)  redesignated 

as  (c)(8);  new  (c)(7)  added 41677 

1.1502-14  (b)(3Kll).  (d)(3)(il), 
(4)(11)(6),  (g)(l)(i).  (11)  and  (2) 

Example  1  amended 41674 

(aK2)  and  (5)  revised;  (a)(4)  re- 
designated as  (a)(6);  new 
(a)(4)  and  (b)(4)  added;   new 

(a)(6)  Example  amended 41677 

1.1502-19  Revised 41677 

1.1502-20  (a)(1),  (3)(11).  (5)  Intro- 
ductory text.  (c)(l)(i),  (11), 
(2K1)(A)(;).  (B),  (D),  (11).  (111). 
(4)  Example  2.  Example  7, 
(e)(3)  Example  1  and  (f)  re- 
vised; (c)(2)(vli)  added;  (e)(3) 
Example  8  and  (g)(3)  removed; 
(gX4)  redesignated  as  (g)(3); 
(aK4),  (5)  Example  6,  (6)  Exam- 
ple 5,  (c)(2).  (1)(4)  Examples  1. 
3  6,  ,  (e)(3)  Example  2.  new 
(gX3)   Examples  1,   2,   and   3 

amended 41681 

1.1502-31  Revised 41683 

1.1502-31T  Removed 41685 

1.1502-32  Revised 41685 

1.1502-32T  Removed 41695 

1.1502-33  Revised 41695 

1.1502-33T  Removed 41700 

1.1502-43      (aX3Xli)      and      (lU) 

amended 41674 

1.1502-47  (e)(4XlllXB)  amended 41674 

1.1502-75  (d)(5Xviii)  amended 41675 

(dXD  amended 41700 

1.1502-76  (b)  revised:  (d)  removed 

41700 

1.1502-80  (c)  and  (d)  added 41703 

1.1502-81T  (a)  amended 41675 

1.1562-1  (c)(2)  amended 41675 

1.6302-lT  Added 35415 

1.6302-2T  Added 35416 

1.6302-3T  Added 35416 

1.6662-0  Amended 35031 

1.6662-6T  Heading.  (dX2Xil). 
(iiiXA).  (B).  (3XiiXB)  and  (C) 
revised;      (d)(2)(lil)(D)      and 

(3XiiiXC)  added 35031 

1.6695-1  (aXD  introductory  text. 
(bXD.  (4Xlv).  (V).  (5)  Intro- 
ductory text,  (cXD  introduc- 


tory text.  (3)  and  (e)  revised; 

(bX4Xvi)  added 33432 

1.7520-1—1.5520-4      Undesignated 

center  heading  added 30148 

1.7520-1  Added 30149 

1.7520-2  Added 30149 

1.7520-3  Added 30150 

1.7520-4  Added 30150 

15a  Authority  citation  revised 18751 

15a.453-l  (b)(3)(i)  amended 18751 

20  Authority  citation  revised 30150 

20.2013-4    (a)    introductory    text 

and  Example  (2)  amended 30151 

20.2031-0  Added 30151 

20.2031-7  (a)(2)  amended 30102 

(aX2),  (bXl).  (2),  (3X1).  (11).  (c). 

(d).  and  (e)  amended 30103 

Redesignated  as  20.2031-7A  (d); 

new  20.2031-7  added 30152 

20.2031-7A    Undesignated    center 

heading  and  section  added 30151 

(d)  redesignated  from  20.2031-7; 

new   (d)   heading,    (l)(i)   and 

(ill)  revised;  new  (dX5).  (6). 

Tables  A.  B  and  LN  amended 

30152 

20.2()31-10  Removed 30170 

20.2032-1  (f)(1)  amended 30103 

20.2039-2  (cXlXvlii)  amended 30103 

20.2039-5  (cXD  and  (2)  amended 

30103 

20.2055-2  (f)(2Xlv)  amended 30103 

(f)(4)  revised 30170 

20.2056(b)-4  (d)  amended 30103 

20.7520-1—20.7520-4  Undesignated 

center  heading  added 30170 

20.7520-1  Added  30170 

20.7520-2  Added 30171 

20.7520-3  Added 30172 

20.7520-4  Added 30172 

25  Authority  citation  amended 

23154 

Authority  citation  revised 30172 

25.2511-1  (hX6)  and  (7)  amended 

30103 

25.2512-0  Added 30173 

25.2512-6  (aX2).  (bXD.  (2).  (3X1). 

(11).  (c),  and  (d)  amended 30103 

Redesignated  as  25.2512-A(d); 
heading,  (a)  introductory 
text.  (1)  introductory  text, 
(1).  (11)  introductory  text, 
(A).  (B).  (ill)  Introductory 
text.  (A).  (B),  (2),  (3),  (b)  In- 
troductory text,  (1),  (2).  (3) 
Introductory  text,  (1),  (li)and 


(c)  through  (f)  redesignated 
as  25.2512-5A(d)  heading.  (1) 
Introductory  text.  (1)  intro- 
ductory text.  (A),  (B)  intro- 
ductory text.  (i).  (2).  (ii). 
(ill).(2XC)  introductory  text. 
(1),  (2)  introductory  text.  (1). 
(11).  (ill)  Introductory  text. 
(A),  (B)  and  (3)  through  (6) 

30173 

Added 30174 

25.2512-5A  Undesignated  center 
heading  added;  (d)  heading. 
(1)  introductory  text,  (i)  in- 
troductory text.  (A).  (B)  in- 
troductory text,  (/),  (2).  (C) 
introductory  text.  (7).  (2). 
(11).  (ill),  (2)  introductory 
text.  (iX.  (11),  (ill)  introduc- 
tory text.  (A),  (B).  (3).  (4).  (5) 
and  (6)  redesignated  from 
25.2512-6  heading,  (a)  intro- 
ductory text.  (1)  introduc- 
tory text.  (1).  (11)  introduc- 
tory text.  (A).  (B).  (ill)  intro- 
ductory text.  (A).  (B),  (2).  (3). 
(b)  Introductory  text,  (1),  (2), 
(3)  Introductory  text,  (1),  (11), 
(c),  (d),  (e)  and  (0;  new  (d) 
heading  revised;  new 
(dXlXiXA)  and  (B)  amended 

30173 

(dXlXlXC)    and    (5)    amended; 

(dXlXlii)  and  (6)  revised 30174 

25.2512-9  Removed 30176 

25.2516-2  (c)  amended 30177 

25.2518-3  (aXDdvXA)  amended 30103 

Undesignated    center   heading 

added „.30173 

25.2522(a)-2  (a)  amended 30177 

25.2522(c)-3  (dX2Xlv)  amended 30103 

(dX3)  revised 30177 

25.2523(a)-l  (d)  amended 30103 

25.2623(c)-l  (c)  Example  amended 

30103 

25.2701-0  Amended 23154 

25.2701-1  (aXD  amended 23154 

25.2701-6  Added 23154 

25.2702-3  (bX3)  and  (cX3)  amend- 
ed  23157 

25.7520-1— 25.752(M  Undesignated 

center  heading  added 30177 

25.7520-1  Added 30177 

25.7520-2  Added 30178 

25.7520-3  Added 30178 

25.7520-4  Added 30179 
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TITLE  26  Chapter  l-Con. 

31  Authority  citation  amended 

35416 

31.6302-lT  Added 35416 

31.6302(c)-3T  Added 35417 

40  Authority  citation  amended 

35417 

40.6302(c)-lT  Added 35417 

47  Revised 43040 

48  Authority  citation  amended 

33667,43045 

48.4082-1  Added 33657 

48.4082-lT  Removed 33657 

48.4221-3  (e)  added 43045 

48.6416(b)(2)-2  (b)  text  redesig- 
nated as  (b)(1)  and  amended; 
new  (b)(1)  heading  and  (b)(2) 

added 43046 

301.6323(f)-l  (a)(2)  amended;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  and  new  (e) 

Examples  5  and  6  added 38120 

301.6331-1  (a)(1)  amended;  (aX2) 
revised:  (b)  redesignated  as 
(bX2);  (b)headlng,  (1)  and  (d) 

added 38908 

301.6331-2  Revised 38903 

301.7426-1  (aXl)  revised;  (c)  added 

26601 

301.7430-0  Added 29360 

301.7430-1  Revised 29357 

301.7430-2  Added 29360 

301.7430-3  Added 29362 

301.7430-4  Added 29363 

301.7430-5  Added 29364 

301.7430-6  Added 29366 

602  Technical  correction 17154 

602.101  (c)  table  amended  (0MB 

numbers) 23157,  24939,  27235,  27460, 

29366,  30179,  32081,  33433,  35030, 
35033,  36360.  36367,  37680,  41703 


Proposed  Rules: 

1 15877,  17747,  18011,  18048,  18772,  21697, 

22773,  24094,  24095,  24992,  25581, 
25584,  25847,  26466,  27515,  30180, 
32160,  32670,  34398,  35066,  36418, 
36114,  36394,  37450,  37733,  41414, 
41739,  46779 

20 30180 

25 30180 

31 18057,  24096,  35418 

40 36418 

301 26606.  37450.  43073.  49613 

602 27515 

TITLE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

4.40  (b)  revised 42160 

5  Interpretation 36623 

5.51  (b)  revised 42160 

7.31  (b)  revised 42160 

9.148  Added 26114 

70.92  (d)(2Kill)  and  (Iv)  revised 29367 

Proposed  Rules: 

4 15878,  30560 

6 21698,  29215 

8 21698,  29215 

10 21698,  29215 

11 21698,29215 

24 29870 
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TITLE  28- JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
I         (Parts  0-199) 

-'  Pica 

0.64-1  Amended 41242 

0.64-4  Added 46651 

0.55—0.64-3  (Subpart  K)  Appendix 

amended 42161.  46550 

0.89a  (c)  revised 41242 

0.100—0.104  (Subpart  R)  Appendix 

amended 38121 

O.Ula  Added 46551 

2.13  (a),  (b)  and  (c)  revised 45625 

2.23  (a),  (b)  and  (c)  revised 45625 

2.26  (f)  added 40258 

16.96  (1)  and  (m)  added 47081 

37  Added 39904,  39908 

68.2  (i)  and  (k)  revised 41243 

77  Added 39928 

Chapter  V— Bureau  of  Prisons,  De- 
portment of  Justice  (Parts 
500-599) 

551.160—551.164  (Subpart  N)  Re- 
vised  34742 

571.10-571.13  (Subpart  B)  Re- 
vised  35456 


Proposed  Rules: 


16. 
31. 


.44383 
.37866 


TITLE  29-LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Latxx  (Parts  0—99) 

18.3  (b)  revised:  (f)  and  (g)  added 
41876 

18.4  (d)  revised 41877 

18.18  (a)  revised 41877 

18.19  (f)  revised .■ 41877 

18.20  (g)  revised 41877 

18.22  (c)  revised 41877 

20  Authority  citation  revised 47250 

Heading  revised 47250 

20.101—20.111  (Subpart  E)  Added 

47250 

24.4  (d)(2Ki),  (ii).  (d)(3)(i)  and  (ii) 

revised 41877 

95  Added 38271 


CtKip>ter  I— National  Labor 
Relations  Board  (Parts  100-199) 

100  Authority  citation  revised 37158 

100.101  Revised 37158 

100.102  Revised 37168 

100.103  Removed 37158 

100.104  Removed 37158 

100.105  Removed 37158 

100.111  Removed 37168 

100.112  Removed 37158 

100.113  Removed 37168 

100.114  Removed 37168 

100.115  Removed 37168 

100.116  Removed 37168 

100.117  Removed 37168 

100.118  Removed 37168 

100.119  Removed 37168 

100.120  Removed 37168 

100.121  Removed 37168 

100.122  Removed 37168 

100.123  Redesignated  as  100.201 37158 

100.201—100.209  (Subpart  B)  Head- 
ing revised 37168 

100.201  Redesignated  from  100.123 

and  revised 37168 

100.202  Removed 37169 

100.203  Removed 3716© 

100.204  Removed 3716© 

100.205  Removed 3715© 

100.206  Removed 3716© 

100.207  Removed 3716© 

100.208  Removed 3715© 

100.209  Removed 37169 

100.301—100.307  (Subpart  C)  Head- 
ing revised 37150 

100.301  Removed 3716© 

100.302  Removed 3716© 

100.303  Removed 3716© 

100.304  Removed 3715© 

100.305  Removed 37169 

100.306  Removed 3715© 

100.307  Removed 37169 

100.401  (Supart  D)  Redesignated 

from  100.600  Subpart  E  and 
revised 37159 

100.500  (Subpart  E)  Redesignated 

as  100.401  Subpart  D 37159 

100.501  Redesignated  from  100.601 
37159 

100.502  Redesignated  from  100.602 
37159 

100.503  Redesignated  from  100.603 
37159 

100.510  Redesignated  from  100.610 

3715© 


92  LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1.  1994  THROUGH  SEPTEMBER  30.  1994 


TITLE  29  Chapter  l-Con. 

100.511  Redesignated  from  100.611 

37159 

100.530  Redesignated  from  100.630 

37159 

100.540  Redesignated  from  100.640 

37159 

100.549  Redesignated  from  100.649 
37159 

100.550  Redesignated  trom  100.650 
37159 

100.551  Redesignated  from  100.651 
37159 

100.560  Redesignated  from  100.660 

37159 

100.570  Redesignated  from  100.670 

and  amended 37159 

100.601—100.671  (Subpart  F)  Re- 
designated as  Subi>art  E 37150 

100.601  Redesignated  as  100.501 37159 

100.602  Redesignated  as  100.502 37159 

100.603  Redesignated  as  100.503 37159 

100.610  Redesignated  as  100.510 37159 

100.611  Redesignated  as  100.511 37159 

100.630  Redesignated  as  100.530 37159 

100.640  Redesignated  as  100.540 37159 

100.649  Redesignated  as  100.549 37159 

100.650  Redesignated  as  100.550 37159 

100.651  Redesignated  as  100.551 37159 

100.660  Redesignated  as  100.560 37159 

100.670  Redesignated  as  100.570 37159 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1601.74  (a)  amended 44928 

1640  Added 39904,  39908 

Chapter  XVII— Occupational 

Safety  and  Health  Administra- 
tion. Department  of  Labor  (Parts 
1900-1999) 

1910.19  (a)  revised 41057 

1910.120  Appendix  B  revised;  Ap- 
pendix E  added 43270 

1910.132  (g)  correctly  added 33910 

Regulation  at  59  FR  16366  eff. 

date  stayed  through  10-5-94 
34580 

1910.133  Table  corrected 33911 

1910.136  (a)  corrected 33911 

1910.138  Corrected 33911 

1910.269  (g)(2)(l)  revised 40729 

1910.1000—1910.1500    (Subpart    Z) 

Authority  citation  revised 36699 


1910.1001  (a)  through  (p)  revised; 

OMB  number 41057 

Appendixes  A  and  B  amended 

41065 

Appendixes  D  and  F  amended 

41070 

Appendixes  G  and  H  amended; 

Appendix  J  added 41071 

1910.1201  Added 36700 

1915  Authority  citation  revised 


1915.7  Revised 37856 

1915.11—1915.16  (Subpart  B)  Re- 
vised  37857 

1915.100  Added 36700 

1915.1001  Revised;  OMB  number 

41080 

1917  Authority  citation  revised 
36700 

1917.29  Added 36700 

1918  Authority  citation  revised 
36700 

1918.100  Added 36700 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised 36700, 

43275 
1926.58  Redesignated  as  1926.1101 

41131 

1926.61  Added 36700 

1926.65  Appendix  B  revised;  ap- 
pendix added 43275 

1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 40729 

1926.104  Removed 40729 

1926.105  (a)  redesignated  as 
1926.753;  removed 40729 

1926.107  (b),  (c)  and  (f)  removed 

40729 

1926.25(^-1926.252  (Subpart  H)  Au- 
thority citation  revised 40729 

1926.250  (bK2)  revised 40729 

1926.500—1926.503  (Subpart  M)  Re- 
vised  40730 

1926.550  (cX2)  and  (gK4Xi)(C)  re- 
vised  40730 

1926.651  Heading  and  (1)  revised 

40730 

1926.701  (fXl)  designation  and  (2) 

removed 40730 

1926.750—1926.752  (Subpart  R)  Au- 
thority citation  revised 40730 

1926.753  Redesignated  from 
1926.105(a)  and  heading  added 
40729 

1926.950-1926.960  (Subpart  V)  Au- 
thority citation  revised 40730 
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1926.951  (b)(4Kl)  revised 40730 

1926.1101       Redesignated      fr^m 

1926.58 41131 

Heading  and  (a)  through  (p)  re- 
vised; (q)  added;  OMB  num- 
ber  41132 

Appendix  A  amended;  Appen- 
dix B  revised 41144 

Appendixes  D  and  F  revised 41160 

Appendix  G  removed;  Appendix 

H  revised 41152 

Appendix  I  amended;  Appendix 

K  added 41153 

1928  Authority  citation  revised 

36700 

1928.21  (aK7)  added 36700 

1952.97  Correctly  revised 39257 

1952.100  Heading  revised 42495 

1952.101  Redesignated  as  1952.106; 
new  1952.101  redesignated 
frt>m  1952.103 42496 

1952.102  Redesignated  as  1952.105; 
new  1952.102  redesignated 
from  1952.104 42496 

1952.108  Redesignated  as  1952.101; 

new  1952.103  added 42495 

1952.104  Redesignated  as  1952.102; 

new  1952.104  added 42495 

1952.106  Redesignated  as  1952.107; 

new     1952.105     redesignated 

from  1952.102 42495 

1952.106  Redesignated  from 
1952.101  and  revised 42495 

1952.107  Redesignated  frt>m 
1952.105 42^5 

1952.167  Correctly  revised 39257 

1952.360  Heading  revised 42496 

1952.361  Redesignated  as  1952.366; 
new  1952.361  redesignated 
frt)m  1952.363 42497 

1952.362  Redesignated  as  1952.365; 
new  1952.362  designated  from 
1962.364 42496 

1952.363  Redesignated  as  1952.361; 

new  1952.363  added 42497 

1952.364  Redesignated  as  1952.362 

42497 

1952.365  Redesignated  as  1952.367; 
new  1952.365  redesignated 
from  1952.362 42496 

1952.366  Redesignated  from 
1962.361  and  revised 42497 

1952.367  Redesignated  trom 
1952.365 42496 


Chapter  )0(V— Pension  and  Wel- 
fare Benefits  Administration.  De- 
partment of  Labor  (Parts 
2500-2599) 

2509.94-2  Added 38863 

Chapter  )0(VI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600-2699) 

2610  Appendixes  A  and  B  amend- 
ed  36055 

2619  Appendix  B  amended 36056,  41705, 

47253 

2622  Appendix  A  amended 36055 

2644  Appendix  A  amended 36058 

2676  Appendix  B  amended 36057,  41705, 

47253 

Proposed  Rules: 

15 37540 

102 46375 

570 „ 40318 

1910 42785,  47570.  49874 

1915 34586.  47570.  49874 

1917 42785 

1918 42785 

1926 37951.  46012.  47570,  49874 

1928 47570.49874 

I960 43786 

2600—2699  (Ch.  XXVI) 35067 

4000-4999  (Ch.  XL) 35067 

TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Health  Administration.  Depart- 
ment of  labot  (Parts  1—199) 

75.301  Amended 38358 

75.333  (a).  (dMD.  (eK3)  and  (f)  re- 
vised  38358 

75.335  (a)(lKiv)  and  (2)  revised 38359 

Chapter  II— Minerals  Manage- 
ment Service.  Department  of 
the  Interior  (Parts  200-299) 

216  Authority  citation  revised 38905 

216.40  (b)  revised 38905 

218  Authority  ciUtion  revised 38906 

218.40  (b)  revised 38906 

230  Authority  citation  revised 38363 

230.451—230.461        (Subpart        J) 

Added 38363 
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TraE30 

Chapter  Vtl— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  ttte 
Interior  (Parts  700-999) 

710.11  (b)  revised 43419 

715.11  (d)  added 43419 

716.10  Revised 43420 

717.10  Revised 43420 

750.10  Revised 43420 

750.16  Amended 43420 

756.13  Amended 49185 

756.14  Added 49185 

914.15  (aaa)  added 36062 

(bbb)  added 38123 

916.15  (1)  added;  interim 46552 

917.15  (w)  added 45205 

(WW)  added 47538 

917.16  (1)  added 45206 

917.21  (d)  added 38566 

918.15  Heading  revised;  (d)  added 
48174 

918.16  Revised 48174 

934.15  (r)  added „ 37431 

(s)  added 37436 

934.16  Introductory  text  and  (z) 
added;  (1)  removed;  (y)  re- 
vised  37431 

935.15  (rrr)  added 38123 

(sss)  added 45212 

938.15  (bb)  added 36944 

938.16  (i),  (j)  and  (k)  removed; 
(nnn)  added 36944 

944.15  (z)  added 35259 

(bb)  added 49189 

(aa)  added 49192 

944.16  (a)  added 35259 

(b)  added 49189 

944.20  (a)  revised 49189 

944.25  (b)  added 49189 

946.15  (hh)  added 49197 

Proposed  Rules: 

75 35071,  42193,  43314 

200—299  (Ch.  n) 36108,  38946 

206 39712,  44677 

250 39991,44953 

400-499  (Ch.  IV) 36108 

600-699  (Ch.  VI) 36108 

700—999  (Ch.  Vn) 36108 

701 37952 

784 37952 

817 37952 

903 41208 

904 49615.  49616 


906 38575.  45250 

913 49618 

914 36114.  47571,  47574 

917 40503.  46013 

920 36289 

926 41262 

935 38576,  39993 

936 40505.  49222,  49223,  49225 

944 35871.  38578,  38579,  49227 

948 44953,  49619 

950 48192 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  the  Secretary 
of  the  Treasury  (Parts  0—50) 

1.36  (a)(1)  table  amended 47538 

Chapter  I— Monetary  Offices,  De- 
partment of  the  Treasury  (Parts 
51-199) 

51  Removed 35624 

52  Removed 35624 

Chapter  II— Fiscal  Service,  De- 
partment of  the  Treasury  (Parts 
200-399) 

337  Revised 42162 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  the 
Treasury  (Parts  500—599) 

515.416  Revised 44885 

515.522  Removed 44885 

515.528     (a)     introductory     text 

amended 44885 

515.533  (d)  added 44885 

515.560  (g)  amended;  (a)  and  (b) 

revised 44885 

515.563  (a)  introductory  text  and 

(1)  revised;  (c)  removed 44885 

515.564  (c)  revised;  (d)  removed 
44886 

515.565  (b)  removed;  (c)  redesig- 
nated as  (b)  and  amended 44886 

515.566  (a)(3)  and  (c)(4)(ii)  amend- 
ed  44886 

515.569  (c)  and  (d)  amended 44886 

550  Appendix  A  amended 35260 

Appendix  B  amended 35261 

565  Announcement 46720 
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Chapter  VI— Bureau  of  Engraving 
and  Printing,  Department  of  the 
Treasury  (Parts  600—699) 

605  Revised 41978 

Proposed  Rules: 

210 50112 

i 

TITLE  32-NAT10NAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

77  Added 40809 

80  Revised 37680 

90  Regulation  at  59  FR  16126 
comment  period  extended 34382 

Hearing 35463,36367 

91  Regulation  at  59  FR  16127 
comment  period  extended 34382 

Hearing 35463,  36367 

92  Added 42752 

98a  Removed 42752 

104  Removed 49818 

155  Authority  citation  revised 48565 

155.1  Amended 48566 

155.2  (c)  amended 35464 

155.4  (c)  introductory  text 
amended 48666 

155.5  (b)(2).  (3).  (7)  through  (10). 
(12).  (14).  (15).  (19),  (c)  and  (d) 
amended 35464 

155.6  (b)  introductory  text  and 

(3)  amended 35464 

155  Appendix  A  amended 36464.  48565 

199.20  Revised 49818 

220.8  (a),  (c)  heading,  (d).  (e).  (g). 
(h).  (i).  (k)  and  (1)  revised;  (c) 

amended 49002 

220.10  (c)(i)(ii)  revised 49003 

351  Removed 47539 

369  Added 36261 

378  Revised 43476 

383  Removed 34382 

384  Added 35262 

384  Appendix  A  amended 41405 

388  Revised 43477 

389  Removed 34382 

Chapter  V— Department  of  the 
Army  (Parts  400-699) 

516  Revised 38236 

516.4  (b).  (i)  and  (o)  correctly  re- 
vised  45974 


616.5  Correctly  designated 46974 

616.9  (b)  correctly  revised 46975 

616.10  (b)  correctly  revised 46975 

662.140—552.145       (Subpart       K) 

Added;  interim 34681 

Added 42756 

552.160—552.172       (Subpart       M) 

Added;  interim 34762 

552.180—552.185       (Subpart       N) 

Added;  interim 45212 

Chapter  VI— Department  of  the 
Navy  (Parts  700-799) 

701.61—701.67    (Subpart    E)    Re- 
vised  46760 

706.2    Tables     Four    and     Five 

amended 36033.35850 

Tables  Two  and  Five  amended 
38366 

776  Added 45214 

CtKipter  VII— Department  of  the 
Air  Force  (Parts  800-1099) 

866  Authority  citation  revised 38367 

866.11  (q)  added 38367 

Proposed  Rules: 

318 41739 

506 ; 44384 

553 34782 

806b 38389 

866 37963 

TITLE  33-NAViGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Trans|3ortaHon  (Parts 
1-199) 

1.01-30  (b)  added 36321 

4.02  Table  amended  (0MB  num- 
bers); interim 34227 

20.202  (j)  corrected 45757 

20.203  (b)  corrected 45767 

20.206  Heading  corrected 46767 

20.311  (a)(2)  and  (e)  designation 

corrected 46757 

20.805  (a)  corrected 45757 

20.903  Heading  corrected 45757 

20.1003  Heading  corrected 45757 

26  Authority  citation  revised 36322. 

39963 
26.02  Amended 36322 
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TITLE  33  Chapter  l-Con. 

26.03  (f)  added 36322 

26.04  (e)  added 36323 

26.05  Re  vised 39963 

26.07  Re  vised 36323 

100  Temporary  regrulations  list 

39456 

100.35-T02b47  Added  (temporary) 

38566 

100.35-T09018  Added  (temporary) 

37694 

100.35-T09022  Added  (temporary) 

40819 

100.35-T09026  Added  (temporary) 

42757 

100.105  (b)(2)  revised 49821 

100.508  Implementation  (tem- 
porary)  39456 

100.513  Implementation  (tem- 
porary)   39456 

100.517  Added 47539 

110  Authority  citation  revised 39965 

110.157  (c)(1)  and  (7)  amended 39965 

110.168  Heading,  (b)(2).  (cKD. 
(dXD  through  (5),  (7),  (8), 
(f)(4)(iv)  and  (v)  revised;  (fX6) 

amended 39965 

110.214   Heading   revised;    (bX12) 

and  note  amended 39965 

110.235  Revised 40820 

117.261  (gg)  added 47541 

(k)  revised 47542 

117.571  (aX3)  revised;  interim 44316 

117.647  (c)  removed;  (d),  (e)  and 
(f)   redesignated   as   (c).   (d) 

and  (e) 36063 

117.822  Revised  (temporary) 38568 

Revised 49823 

117.977  Revised 42758 

117.1023  Added 46173 

117.1059  (d)  revised 38569 

117.1101  Revised;  interim 46335 

126  Heading  revised 39965 

126.05  (a)  amended 39965 

126.07  (a)  amended 39965 

126.09  Revised 39965 

126.10  (a)  revised 39965 

126.19  Amended;  (a)  introductory 

text  designation  removed; 
(a)(1),  (2)  and  (3)  redesig- 
nated as  (a),  (b)  and  (c) 39965 

126.21  (b)  amended 39965 

126.27  (b)(1),  (2)  and  (c)  revised 

39965 

130  Authority  citation  revised 34227 

130.0  Added:  interim 34227 

131  Authority  citation  revised 34227 


131.0  Added;  interim 34227 

132  Authority  citation  revised 34227 

132.0  Added;  interim 34227 

137  Authority  citation  revised 34227 

137.101—137.107   (Subpart  B)  Re- 
moved; interim 34227 

137.201—137.215  (Subpart  C)  Re- 
moved; interim 34227 

137.300  Added;  interim 34227 

137.401—137.403  (Subpart  E)  Re- 
moved; interim 34227 

138  Added;  interim 34227 

151.47  Amended '. 45147 

151.49  (a)  amended 45148 

157  Authority  citation  revised 40188 

157.08  Introductory  text  revised 

40188 

157.400—157.410       (Subpart       G) 

Added 40188 

160  Authority  citation  revised 40189 

160.3  Re  vised 36323 

160.5  (d)  added 36324 

160.203  Amended;  interim „..39459 

(a)  amended 39966 

160.207  Amended;  interim 39460 

(cX5)  added 40189 

160.211  Amended;  Interim 39460 

160.213  Amended;  interim 39460 

160.215  Revised;  interim 39460 

161  Revised 36324 

161.402  Redesignated  as  165.810 36324 

162.65  (bXSKlv)  removed 39963 

162.100  Added 36333 

162.117  Added 36333 

164.03  Revised 36334 

164.43  Added 36334 

165  Temporary  regiUations  list 

39456 

165.T01-064  Added  (temporary)  .......46920 

165.T01-107  Added  (temporary) 38570 

165.T01-114  Added  (temporary) 39462 

165.T01-118  Added  (temporary) 41408 

165.T01-131  Added  (temporary) 46336 

165.T01-132  Added  (temporary) 46337 

165.T01-138  Added  (temporary) 47543 

165.T02-055  Added  (temporary) 49199 

165.T02-064  Added  (temporary) 46919 

165.T05-067  Added  (temporary) 39461 

165.T05-O74  Added  (temporary) 47544 

165.T07-089  Added  (temporary) 44318 

165.T09-027  Added  (temporary) 44317 

165.T13-017  Added  (temporary) 38571 

165.T13-019  Added  (temporary) 40821 

165.T13-020  Added  (temporary) 40822 

165.530  Added:  Interim 42759 

165.803  Regulation  at  59  FR  21935 

comment  period  reopened 41405 
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166.809  Added 36334 

166.810  Redesignated        firom 
161.402;  heading  revised 36324 

166.811  Added 36334 

166.904  Added 45227 

166.1110  Added;  Interim 46174 

166.1301  Revised .....44321 

166.1303  Added 36335 

166.1704  Added 36335 

168  Added 42968 

Chapter  II— Corps  of  Englr>eers, 
Deportment  of  ttie  Army  (Ports 
200-399) 

334.610   Heading,    (a)(3).    (6),    (b) 

and  (c)  revised 48802 

334.782  Removed 35861 

CtKipter  IV— Soint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

402.3  (1)  revised 45228 

402.8  Re  vised 45229 

402.9  Re  vised 45229 

402.11  Revised 45229 

402.13  Revised 45230 

402.15  Added 45230 


Proposed  Rules: 

1—199  (Ch.  I) 47576 

80 37003.  43620 

82 37003,  43620 

84 .*. 37003,43620 

87 37003.43620 

88 37003,  42620 

90 37003,  43620 

100 42787,46208 

117 46252,  46209,  47577,  49228,  49875 

120 46211 

128 46211 

166 35290,  35661,  43618,  46378 

322 34783 

334 33939 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  ttie  Sec- 
retary, Department  of  Education 
(Ports  1-99) 

74  Re  vised 34724 

74,12  0MB  nimiber  pending 34727 

74.21  0MB  number  pending 34728 


74.25  0MB  number  pending 34730 

74.34  0MB  number  pending 34732 

74.44  0MB  number  pending 34734 

74.45  0MB  number  pending 34735 

74.46  0MB  number  pending 34735 

74.47  0MB  number  pending 34735 

74.51  0MB  number  pending 34736 

74.52  0MB  number  pending 34736 

74.53  0MB  number  pending 34737 

74.71  0MB  number  pending 34738 

74.72  0MB  number  pending 34738 

77.1  (b)  revised;  (c)  amended 34739 

Chapter  II— Office  of  Elementary 
and  Secondary  Education,  De- 
partment of  Education  (Ports 
200-299) 

200  Authority  citation  revised 41169 

200.80  (a)  Introductory  text  re- 
vised (en^ectlve  date  pending) 
41169 

200.90  Undesignated  center  head- 
ing and  section  added  (0MB 
number  pending) 41169 

201.57  Added  (effective  date  pend- 
ing)  4U69 

Chapter  III— Office  of  Special 
Education  and  Rehabilitative 
Services.  Department  of  Edu- 
cation (Ports  300-399) 

364  Added  (effective  date  pend- 
ing)  41887 

364.10  0MB  number 41890 

364.11  0MB  number 41890 

364.12  0MB  number 41890 

364.13  0MB  number 41890 

364.20  0MB  number 41891 

364.21  0MB  number 41892 

364.22  0MB  number 41892 

364.23  0MB  number 41893 

364.24  0MB  number 41893 

364.25  0MB  number 41893 

364.26  0MB  number 41893 

364.27  0MB  number 41893 

364.28  0MB  number 41893 

364.29  0MB  number 41893 

364.30  0MB  number 41893 

364.31  0MB  number 41893 

364.32  0MB  number 41894 

364.33  0MB  number 41894 

364.34  0MB  number 41894 

364.35  0MB  number 41894 

364.36  0MB  number 41894 
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TITLE  34  Chapter  Ill-Con. 

364.37  0MB  number 41894 

364.38  0MB  number 41894 

364.39  0MB  number 41394 

364.40  0MB  number 41394 

364.41  OMB  number 41894 

364.42  OMB  number !  41895 

364.43  OMB  number 41895 

364.50  OMB  nuimber 41895 

364.51  OMB  number 41895 

364.52  OMB  number "41895 

364.53  OMB  number 41895 

364.59  OMB  number 41395 

366  Revised  (effective  date  pend- 
ing)  41896 

365.30  OMB  number 41399 

365.31  OMB  number 41899 

366  Revised  (effective  date  pend- 
ing)  41900 

366.2  OMB  number 41900 

366.12  OMB  number 41901 

366.15  OMB  number 41901 

366.21  OMB  number 41902 

366.23  OMB  number 41903 

366.24  OMB  number 41903 

366.27  OMB  number 41903 

366.28  OMB  number 41904 

366.29  OMB  number !."."".    41904 

366.32  OMB  number 41905 

366.37  OMB  number 41905 

366.38  OMB  number 41906 

366.39  OMB  number 41906 

366.40  OMB  number !!."41906 

366.41  OMB  number 41906 

366.42  OMB  number 419OT 

366.43  OMB  number nsm 

366.44  OMB  number 41907 

366.45  OMB  number 41906 

366.50  OMB  number .""41908 

367  Revised  (effective  date  pend- 

IJW) 41909 

367.11  OMB  number 41910 

367.22  OMB  number 41910 

367.31  OMB  number 41912 

367.32  OMB  number 41912 

367.42  OMB  number 41912 

388  Revised  (effective  date  pend- 
ing)  40178 

Chapter  IV-Offlce  of  Vocational 
and  Adult  Education,  Deport- 
ment of  Education  (Ports 
400-499) 

403.32    (bK4)    revised    (effective 

date  pending) 33512 


403.116  (b)  and  (c)  revised;  (d) 
added  (effective  date  pend- 

,_  *°«) 38513 

403.118  (a),  (b)  introductory  text, 
(c)(1).  (4)  and  (5)  revised  (ef- 
fective date  pending) 33513 

403.120  (a)  revised  (effective  date 

pending) 33513 

403.193  (c)  introductory  text  and 
(1)  revised  (effective  date 
pending) 33513 

405.1     Revised     (effective     date 

pending) 38613 

405.3  (a)  revised  (effective  date 

pending) 33513 

405.20    (e)(2)    revised    (effective 

date  pending) 33513 

406.1  (a)  revised  (effective  date 

pending) 33513 

406.3  (b)(2)  revised  (effective  date 
pending) 33514 

406.10  (bK2XIi)  revised  (effective 

date  pending) 33514 

Ctiopter  Vl-Offlce  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Ports 
600-699) 

600.5  OMB  number 47801 

600.7  OMB  number 47301 

600.10  OMB  number 47301 

600.20  OMB  number 47801 

600.30  OMB  number ...47801 

600.31  OMB  number 47801 

602.4  OMB  number 46175 

602.10  OMB  number !.."!!!46175 

602.27  OMB  number 45175 

607  Authority  citation  revised 41921 

607.1  Revised     (effective     date 
pending) 41921 

607.2  Revised     (effective     date 
pending) 41922 

607.4     Revised     (effective     date 

pending) 41922 

607.6  Revised     (effective     date 
pending) 41922 

607.7  (a)  and  (b)  amended  (effec- 
tive date  pending) 41922 

607.8  Revised     (effective     date 
pending) 41923 

607.9  (a)(3)  revised  (effective  date 
pending) 41923 

607.10  (b)  and  (c)  revised  (effec- 
tive date  pending) 41923 

607.11  (c)  revised  (effecUve  date 
pending) 41924 
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607.12  (b)(4)  added  (effective  date 
pending) 41924 

607.13  Revised  (effective  date 
pending) 41924 

607.20    Revised    (effective    date 

pending) 41924 

607.22  Revised  (OMB  number 
pending) 41925 

607.23  (c)  removed;  (d)  and  (e)  re- 
designated as  new  (c)  and  (d) 
(effective  date  pending) 41925 

607.24  Added  (effective  date  pend- 
ing)  41925 

607.25  Added  (effective  date  pend- 
ing)  41925 

607.31  Revised  (effective  date 
pending) 41925 

628.20  OMB  number 46175 

628.32  OMB  number 46175 

641  Added  (effective  date  pend- 
ing)  34200 

647  Added  (effective  date  pend- 
ing)  43989 

647.21  OMB  number  pending 43991 

647.22  OMB  number  pending 43991 

647.32  OMB  number  pending 43992 

667.3  OMB  number 46175 

667.4  OMB  number 46175 

667.8  OMB  number 46175 

667.12  OMB  number 46175 

667.16  OMB  number 46175 

667.21  OMB  number 46175 

667.22  OMB  number 46175 

667.26  OMB  number 46175 

668.3  OMB  number .....34964 

668.8  OMB  number 34964 

668.12  OMB  number 34964 

668.13  OMB  number 34964 

668.14  OMB  number 34964 

668.16  OMB  number 34964 

668.16  OMB  number 34964 

668.17  OMB  number 34964,  36368 

668.22  OMB  number 34964 

668.23  OMB  number 34964 

668.26  OMB  number 34964 

668.26  OMB  number 34964 

668.90  OMB  number 34964 

668.96  OMB  number 34964 

668.113  OMB  number 34964 

668  Appendix  A  OMB  number 34964 

682.202  Regtdatlon  at  59  FR  25745 

withdrawn 35625 

682.208  OMB  number 46175 

682.402  Regulation  at  59  FR  25746 

withdrawn 35625 

OMB  number 46175 


682.410  Regiilatlon  at  59  FR  25747 
withdrawn  In  part 35625 

OMB  number „ 46175 

682.411  OMB  number 46175 

682.413  Regulation  at  59  FR  25747 
withdrawn 35625 

682.414  OMB  number 34964 

682.416  OMB  number 34964 

682.711  OMB  number 34964 

685.204   (b)  and  (c)  revised;   (d) 

added 34281 

685.207  Added 34282 

685.208  Added 34282 

685.209  Added     (OMB     number 
pending) 34283 

685.210  Added 34285 

685.211  Added 34285 

685.212  Added 34285 

685.213  Added     (OMB     number 
pending) 34286 

685.214  Added     (OMB     number 
pending) 34287 

685.215  Added     (OMB     number 
pending) 34288 

685  Appendix  B  added 34289 

690.083  OMB  number 34964 

Proposed  Rules: 

350 4U76 

351 41176 

352 41176 

353 41176 

600—699  (Oh.  VI) 34398,  49036 

645 45964 

668 42134,  49766 

682 41184 

685 42646,  49623 


TITLE  35-PANAMA  CANAL 

Ctiopter  I— Panama  Conol 
Regulations  (Ports  1  —299) 

103  Authority  citation  revised 44929 

103.8  (e)  revised:  OMB  number 44929 

133  Authority  citation  revised 43254 

133.1  Introductory  text,  (a)  and 

(b)  re  vised 43254 

133.32  Revised;  OMB  number 43254 

133.33  Revised 43254 

135  Revised 43255 

135.2  OMB  number 43255 

135.3  OMB  number 43255 

135.31  OMB  number 43265 
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TITLE  35 


Proposed  Rules: 


103 41997 

133 36398 

135 36398 

TITLE  36-PARKS.  FORESTS.  AND 
PUBUC  PROPERTY 

Chapter  I— NoHonoi  Park  Service. 
Department  of  ttte  Interior  (Parts 
1-199) 

7.13  (a)  and  (f)  headlnflr  revised; 

(c)  removed 43736 

Ctiapter  II— Forest  Sen^e.  De- 
partment of  Agriculture  (Parts 
200-299) 

242  Policy  statement 36063 

292.40—292.48    (Subpart    F)    Re- 
vised  36882 

Ctiapter  VII— Utxary  of  Congress 
(Parts  700-799) 

704  Authority  citation  revised 35034 

704.23  Added 35034 

704.24  Added 35035 

704.30  (Subpart  B)  Removed 35035 

705  Added 38367 

Proposed  Rules: 

1—199  (Ch.  I) 36108 

7 37734 

14 39228 

36 38149 

242 45924 

701 48580 

702 48193 

1191 48542 

TITLE  37-PATENTS,  TRADE- 
MARKS. AND  COPYRIGHTS 

Ctiapter  I— Patent  and  Trademark 
Office.  Department  of  Com- 
merce (Parts  1—199) 

1  Technical  correction 45757 

1.16  (a),  (b),  (d)  and  (f)  through 

(1)  revised 43740 

1.17  (b)  through  (g),  (j)  and  (m) 
through  (p)  revised 43740 

1.18  Revised 43741 


1.20  (c).  (e).  (f).  (g).  (IKl)  and  (j) 
revised 43741 

1.21  (p)  removed 43741 

1.445  (a)  revised 43741 

1.482  (aXD  and  (2)(il)  revised 43741 

1.492  (a)(1)  through  (5),  (b)  and 

(d)  revised 43742 

(a)(5)  correctly  revised 47082 

Ctiapter  II— Copyrfgtit  Office,  U- 
brory  of  Congress  (Parts 
200-299) 

201  Authority  citation  revised 38371 

201.6  (c)  amended;  interim 38371 

201.32  Added;  interim 38371 

211.3  (aX7)  amended;  interim 38372 


Proposed  Rules: 


1.... 
201. 


.49876 
.38400 


TITLE  38-PENSIONS.  BONUSES, 
AND  VETERANS'  RELIEF 

Ctiapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

3.7  (x)(23)  authority  citation  re- 
moved; (x)(27).  (28)  and  au- 
thority citation  added 34383 

3.202  (c)  amended;  interim 46338 

3.204  (b)  revised;  (c)  removed;  in- 
terim  46338 

3.205  (aKl)  and  (4)  revised;  in- 
terim  46338 

3.207  (b)  aunended;  interim .'.46338 

3.209  (a)  and  (b)  amended;  in- 
terim  46338 

3.210  (c)  introductory  text  and 
(1)(1)  amended;  (b)(3)(i)  re- 
vised; Interim 46338 

3.211  (a)(1).  (2)  and  (d)(2)  amend- 
ed; interim 46338 

3.261  (a)(37)  added 37695 

3.262  (m)(2)  and  (o)(2)  amended 
35266 

(V)  added 37696 

3.272  (h)(l)(ii)  amended „35266 

(r)  added 37696 

(q)     and     authority     citation 

added 45975 

3.309  (c)  Note  added 35465 

3.311      (b)(2)(xvlii)      and      (xlx) 

amended;  (b)(2)(xx)  added 46975 

3.316  Revised 42499 
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3.326  (b)   amended;   (d)   revised; 

authority  citation  added 35851 

3.351  (a)(2)  authority  citation  re- 
vised  35851 

4  Authority  citation  revised 46339 

4.115b  Amended 46339 

14.640—14.643  Undesignated  cen- 
ter heading  added 47084 

14.640  Added 47084 

14.641  Added 47084 

14.642  Added 47084 

14.643  Added 47084 

17  Authority  citation  revised 49579 

17.800  Added 49579 

17.800—17.805  Undesignated  cen- 
ter heading  added 49579 

17.801  Added 49580 

17.802  Added 49580 

17.803  Added 49580 

17.804  Added 49580 

17.805  Added 49581 

21.7532  Regulation  at  58  FR  51781 

effective  date  corrected  to 
10-6-93 39966 

21.7639  Regulation  at  58  FR  51781 
el!fective  date  corrected  to  7- 
31-90 39966 

36.4276  (b)  amended;  (b)(5)  revised 

48565 

36.4300—36.4375  Authority  cita- 
tion revised 49200 

36.4313  (b)  amended;  (b)(5)  revised 

48566 

36.4387  Revised 49200. 


Proposed  Rules: 


3 ,.,. 

14 1. 

17  ..4|. 
21. ...\.. 


46379 

45254 

37008 

38947 

.40607,45644 


TITLE  39-POSTAL  SERVICE 

Ctiapter  I— United  States  Postal 
Service  (Parts  1-999) 

111  Corrected 33911 

DMM  amended;  incorporation 

by  reference 39257.  44930,  47086, 

47086 
Regulation  at  59  FR  23162  ef- 
fective date  delayed 39967 

233.7    (i)(l)(iv)   and   (v)   revised; 

(I)(l)(vl)  removed 35852 

262.5  (c)  and  (d)  added 37160 


266.2  Amended 37160 

266.3  (d)  added 37160 

266.4  (bK6)  added 37160 

266.6  (f)  added 37161 

266.8  (e)  added 37161 

266.9  Revised 35626 

266.10  Added 37161 

491  Added 45626 

Proposed  Rules: 

111 35873.  37011.  37190.  42536.  46662, 

47827,  48194 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Ctiapter  I— Environmentai 
Protection  Agency  (Parts  1—799) 

9.1  Table  corrected  (0MB  num- 
bers); eff.  8-30-94 33913 

Table  amended  (OMB  numbers) 

34097,  38372,  46350,  47416,  50072 

35.6106  (b)(5)  revised 36863 

35.6400  (a)(1)  and  (2)  revised 35854 

50  Policy  decision 38906 

52  Authority  citation  revised 39869 

State  Implementation  plan  de- 
terminations   44938,  45230,  46231, 

46233,  46746 

Technical  correction 49004 

52.31  Added 39869 

52.50  (c)(65)  added 39684 

52.220         (c)(186Ml)(DXi)         and 

(189)(1)(B)(J)  added 39691 

(cK192)(l)(A)(2)  added 39692 

(cK182)(l)(A)(rf)  and 

(189)(iKB)(2)  added 42165 

(CK197)  added 43754 

(c)(6)  and  (183)(i)(A)(2)  revised; 

(c)(41)(ii)(A)(l)  added 44324 

(c)(198)  added 44330 

(c)(196)  added 47546 

(c)(188)(i)(A)(2)  added 48176 

52.320  (c)(32)  and  (38)  revised 35036 

(c)(61)  and  (67)  added 37701 

(c)(66)  added 42506 

(c)(65)  added 47096 

(c)(68)  added 47810 

52.329  (a)(1)  and  (2)  removed:  (a) 

revised 42506 

62.332  (e)  added 47095 

52.343  (a)(1).  (2)  (3).  (6).  (7)  and  (8) 
removed;  (a)(4).  (5).  (9)  and 
(10)  redesignated  as  (aXD, 
(2),  (3)  and  (4) 42506 
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TITLE  40  Chapter  l-Con. 

52.510  Added 42168 

52.520  (c)(82)  added 45978 

(CX85)  added 46176 

(CK87)  added 46553 

52.582  Added 46178 

52.670  (c)(28)  added 43751 

(CX30)  added 47304 

52.720  (CX103)  added 39688 

(cXlOO)  and  (101)  added 46567 

52.726  (1)  added ; 46924 

52.741  (aX2)  revised 46569 

52.770  (CX92)  added 42509 

(CX89)  added 47306 

52.777  (0  added 35054 

(g)  added 36703 

Regulation  at  59  FR  35054  re- 
moved  44040 

Regulation  at  59  FR  36700  re  " 

moved 47253 

52.1070  Regulation  at  59  FR  29731 

eff.  date  corrected 35411 

(cXlOS)  added '46179 

(CX103).  (104)  and  (105)  added 46181 

52.1119  Added 41708 

52.1120  (c)(99)  added 33373 

52.1167  Table  amended 38373 

52.1170  (c)(96)  added 46189 

(cX95)  added 47256 

52.1174  (c)  added 37947,  40828 

(d)  added 46190 

52.1220  (cX35)  added 46555 

52.1237  Added 47307 

52.1270  (cX24)  added 47260 

52.1320  (CX79)  added 43431 

(cX84XiKA)  revised 45976 

52.1370  (c)(33)  added 44632 

52.1520  (cX40)  added 42768 

52.1525  Table  amended 42768 

52.1570  (cX53)  added 39689 

52.1582  (c)  added 49211 

52.1605  Table  amended 39689 

52.1607  Added 34336 

52.1670  (CX87)  added 39686 

52.1679  Table  amended 39686 

52.1690  Added 34336 

52.1770    (CX67)    redesignated    as 

(c)(69) , 37162 

(CX71)  added.. 41709 

(CX75)  added 43402 

52.1870  (c)(88)  added 46927 

52.1879  (f)  added 37949 

(0  removed 46764 

(a)  added 48395 

52.1881  (aX12)  added ."."."!!  48405 

52.1885  (r)  added 37949 

(r)  removed 46764 


(aX5)  added 43393 

52.1919  Added 43290 

52.1970  (CX107)  added 33920 

(CX108)  added 43439 

(CX109)  added 46562 

(CX107)  removed 46930 

52.2020  (c)(88)  added 37163 

52.2026  Added 44937 

52.2178  (c)  added !!!!47261 

52.2220  (CX121)  added 37943 

(CX122)  added 39597 

(CX120)  added 47258 

52.2270  (CX85)  added 42764 

(c)(87)  added 43047 

(cX82)  added 44039 

(c)(78)  added 45557 

(c)(84)  added 45768 

(cX83)  added 47253 

52.2303  (a)  revised 46557 

62.2307  Added 42755 

52.2308  Added 41410 

52.2320  (c)(25)  added 35044 

52.2420  (c)(91)  added 43287 

52.2470  (CX44)  added 39700 

(c)(43)  added 44327 

(cX46)  added 45756 

52.2479  Amended 44327 

52.2520  (c)(26)  added !!!37698 

(c)(31)  added 45979 

(c)(30)  added 45934 

(c)(32)  added 45935 

52.2522  (f)  added 37593 

52.2569  Removed 42766 

52.2570  (cX72)  added. !"!!.."!40826 

(cX73)  added 41711 

(cX74)  added 43433 

52.2585  (c)  removed 42766 

52.2586  Added 40826 

52.2732  Added 34386 

52.2782  Added Z..ZZ....M386 

55  Authority  delegation 36065 

58  Authority  citation  revised 41628 

58.1  (p)  through  (y)  redesignated 

as  (q)  through  (z);  new  (p) 

added;  new  (q)  revised 41628 

(8)  amended 41629 

58.20  (eXD  and  (6Xi)  amended "41628 

58.23  (a)  amended 41523 

58.28  Re  vised .'41523 

58.31  (a)  and  (gXl)  amended 41628 

58.34  (a)  amended 41628 

58.35  Re  vised 41523 

58  Appendixes  A  through  D  and 

F  amended 41528 

Appendixes  A  and  B  amended 
41629 
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60  Authority  delegation  notices 

40258,79581 

Technical  correction 49466 

60.4  (b)  amended 47265 

61  Authority  citation  revised 36301 

61.220  (a)  revised;  (b)  removed 36301 

61.221  Introductory  text,  (a)  and 
(c)  revised;  (d)  and  (e)  added 
36301 

61.222  (b)  revised 36301 

61.223  (b)(5)  revised 36302 

61.226  Added 36302 

63.100—63.106  (Subpart  F)  Tables 

1  and  2  amended 48176 

63.108  (e)  amended 48176 

63.160  (a)  revised ...48176 

63.161  Amended 48176 

63.162  (bXD  and  (fX3)  revised 48176 

63.163  (f)  revised 48176 

63.164  (c)  revised 48176 

63.165  (d)  and  (e)  redesignated  as 
(dXD  and  (2)  and  revised 48176 

63.168  (eXD  and  (h)(2)  revised 48176 

63.169  (a),  (c)(3)  and  (d)  revised 
48177 

63.171  (e)  revised 48177 

63.172  (b)  and  (k)(2)  revised 48177 

63.174  (b)(1).  (2),  (3X1)  and  (f)(2) 

revised;    (bX3)(ll)   and   (h)(1) 
introductory  text  amended 
48177 

63.180  (b)(2)  amended;  (c)  intro- 
ductory text  revised 48177 

63.181  (bXl)(i)  amended;  (d)(5Xi) 
revised 48177 

63.182  (a)(6)(ii),  (c)  introductory 

text  and  (4)  revised 48178 

63.190  (b)(5),  (c)  and  (e)  introduc- 
tory text  revised:  (b)(6Xl)  re- 
moved  48178 

63.191  (a)  revised;  (b)  amended 48178 

63.192  (bX4)  through  (8),  (e), 
(1X1),  (2)  and  (k)  revised 48178 

63.400—63.406  (Subpart  Q)  Added 

46350 

70  State  operating  permit  pro- 
gram approvals 48802 

75.4  (a)(3)  revised;  (aX4)  added 42511 

80  Announcement 44633 

80.2  (88)  added 39289 

(j)  and  (0)  revised;   (00),  (tt) 

and  (uu)  added 48489 

80.22  Heading  revised 48490 

80.29  Revised;  interim  (0MB 
number  pending) 35868 

80.30  (gX7)  added;  interim 35859 


80.32  Added 48490 

80.33  Added 48490 

80.41  (h)(2)(ili),  (jX2)  and  (mXD 
introductory  text  revised 36958 

80.42  (a)  introductory  text. 
(bXlXli).  (2Xii)  and  (3X11) 
amended;  (b)(4)  added;  (cXD 
table  revised 36958 

80.45  (b)(3)  Table  3,  (cXlXivXA) 
Table  6.  (CX5),  (11),  (12),  (14), 
(D)(5),  (11),  (12),  (14),  (8X11). 
(dXlXivXA),  Table  7,  (C)(5). 
(e)(3)  Introductory  text  and 
(f)(1)  revised;  (cXlXivXB). 
(C)(9).  (13).  (DX9).  (13),  (3X1). 
(11).  (4)(ii),  (dXlXivXB). 
(C)(9).  (eXlXIi).  (4)(ili), 
(5Xiv),  (6Xlv).  (9)  and  (10) 
amended;  (e)(3)(l)  and  (11)  re- 
moved  36959 

80.46  (f)(l)(li)(K)  table  revised 36961 

80.48  (cXD  introductory  text  and 
(g)  revised;  (cXlXv)  and 
(2XiiI)  amended 36962 

80.49  (aX5Xi)  table  and  (bX3Xiil) 
revised 36962 

80.59  (a)  amended 36962 

80.65  (dX2Xiil).  (v)(B).  (vi).  (3). 
(e)(2Xl)  table,  (UXA),  (f)(4) 
introductory  text  and  (h)  re- 
vised; (eXD  amended 36962 

(dX(2)(vl)  revised 39289 

80.66  (g)(1)  and  (2)(ii)  revised 36963 

80.68  (cX12)  redesignated  as 
(CX13);  (cX8Xii)(A).  (9XiiXA). 
(B),  (10)(i),  new  (13XvXG),  (H) 
and  (L)  revised;  new  (c)(12) 
added;  new  (c)(13)  introduc- 
tory text  amended 36963 

80.69  (a)(7)(li)  introductory  text 

and  (b)(3)  revised 36864 

80.70  (dX3Xviil),  (Ix).  (JX4X1).  (11). 
(lOXiv),  (11X1)  and  (14Xxvli) 
revised;  (dX3)(x)  and  (xl) 
added;  (jX15)  removed 36964 

80.75  (b),  (f)(2)(ilXA)(i)  and  (j)  re- 
vised  36964 

80.76  (c)(2),  (3)  introductory  text, 

(1)  and  (li)  revised 36966 

80.77  (gX2Xiii).  (ivXA).  (B)  and 
(h)  introductory  text  re- 
vised; (g)(3)  added 36965 

80.78  (aXlXvXB)  and  (C)  revised 
36965 

80.81  (a)(2Xiii).  (bX4)  and  (h)  re- 
vised  36965 
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TrrLE40  Chapter  l-Con. 

(c)(2).  (5),  (6)  and  (10)  revised 

39289 

80.83  Added  (0MB  number  pend- 
ing in  part) 39290 

80.90  (b)(1)  amended:  (eK2)  re- 
vised  36965 

80.91  (cX5)(lv).  (eK5)(vlKA).  (B) 
and  (e)(7)(iKD)  added; 
(dXl)(i)(A)  introductory  text, 
(B),  (eK2)(iv),  (v)(A).  (4)(iXA). 
(B).  (iiXA).  (B)  and  (5Xvi) 
amended;  (dXlXiXAX/). 
(e)(5)(vii)  introductory  text, 
(vlii),  (7)(iXA),  (C)  and 
(f)(2)(ii)  revised 36966 

80.93  (a)(3)(ii)  amended;  (a)(3Klv) 

added;  (c)(9)  revised 36968 

80.101  (eX3).  (0(4Xi).  (ii).  (gXD 
and  (i)(l)  introductory  text 
revised 36968 

80.102  (bXl).  (dXlXi)  and  (2X1) 
amended;  (d)(3Xlv),  (eX2XI) 
and  (f)(2Xl)  revised;  (dXSXv) 
added 36969 

80.104  (a)(2)(ix)  revised 36969 

80.105  (a)(2)  revised 36969 

80.125  (a)  revised 

80.128  (e)(2),  (5)  and  (gXSXiU)  re- 
vised  

(a)  and  (eX2)  revised;  (eX4)  and 
(5)  amended;  (eX6)  added 39292 

80.129  (e)  revised 36969 

(a).  (d)(3Xlli)  and  (Iv)  revised; 

(d)(3Xv)  added 39292 

81  Attainment  status  determina- 

tions  44938 

81.306  Table  corrected 39394 

Table  amended 47096.  47811 

81.315  Table  amended 35054 

Regulation  at  59  FR  35054  re- 
moved  44040 

81.330  Table  amended 42769 

81.333  Table  corrected 39394 

81.334  Table  amended 48402 

81.336  Table  amended 48398.  48405 

81.339  Table  amended 48406 

81.343  Table  amended 37944,  39697 

Table  corrected 40084 

Corrected 49004 

81.348  Table  amended 39701 

81.349  Table  amended... 45980.  45984.  45986 

81.350  Table  amended 42169 

82  Acceptable  substitutes  listing 

44240 

82.10  (d)  added 41369 


82.1—82.13  (Subpart  A)  Appendix 

C  revised 41369 

Appendix  E  revised 41371 

82.152  (q)  and  (x)  revised 42956 

82.154  (g)  and  (h)  revised 42956 

82.156  (1X5)  added 42171 

(aXlXii).  (2XiXB).  (3).  (b).  (c) 
and   (iXD   revised;    (aXlXiii) 

and  (2Xiil)  added 42956 

OMB  number  removed 42960 

82.158  (b)(2)  and  (6)  revised 42957 

82.160  OMB  number  removed 42960 

82.161  (a)  introductory  text  re- 
vised  42957 

OMB  number  removed 42960 

82.162  OMB  number  removed 42960 

82.164  Introductory  text  and  (a) 

through  (d)  revised;  (e)  and 
(f)  redesignated  as  (f)  and  (g); 

new  (e)  added 42957 

OMB  number  removed 42960 

82.166  (a)  and  (b)  revised 42957 

OMB  number  removed 42960 

82.150—82.166  (Subpart  F)  Appen- 
dix A  revised 42957 

Appendixes  B  and  D  amended 

42960 

Appendix  D  OMB  number  re- 
moved  42960 

85  Heading  corrected 33913 

Authority  citation  revised 36986 

Announcement 45626 

85.501—85.505  (Subpart  P)  Added 

48490 

85.503  OMB  number  pending 48490 

86.505  OMB  number  pending 48490 

85.1601—85.1606        (Subpart        Q) 

Added 36986 

85.2225  (cKD  table  corrected 33913 

85.2233  (d)  corrected 33913 

86.1    (bXD   table   revised;    (b)(3) 

added 48491 

(bX2)  table  amended 50073 

86.001-9  (dXlXlll)  and  (iv)  added 

48491 

86.001-28  (h)  added ..48491 

86.004-9  (dXlXiii)  and  (iv)  added 

48492 

86.004-28  (h)  added ......................48492 

86.078-3—86.099-11     (Subpart     A) 

Heading  revised 48491 

86.084-4  (b)  redesignated  as  (c); 

new  (b)  added 48492 

86.085-37  (b)(1)  introductory  text 

revised 50073 
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86  (»1-10  (aXD  introductory  text, 
(i)  introductory  text,  (B)(2), 
(ii)  introductory  text,  (BX2) 
and  (3)  revised;  (aXlXiXCXJ), 

(iiXCXJXv)  and  (vi)  added 48492 

86.091-28  (aX4Xl)  introductory 
text,  (C).  (ilXB).  (7X1), 
(bX4Xii).  (ill),  (6X1),  (cX4Xll), 
(iiiXA)(7),  (2),  (B)(J).  (2)  and 

(dXD  revised 48493 

86.092-1  (a)  revised 48494 

86.094-2  Amended 48494 

86.094-3  (b)  revised 48494 

86.094-6  (a)(lXl)  introductory 
text,  (A)  Tables  A94-2.  A94-3. 

A94-5  and  A94-6  revised 48494 

86.094-9  (aXlXlXA)  Tables  A94-6, 
A94-9.  A94-11,  A94-12.  (iiXA) 
Table  A94-14  and  Table  A94- 
15    and    (dXl)(iXA)    revised; 

(dXl)(i)(C)  added 48495 

86.094-11  Heading.  (aXD  intro- 
ductory text,  dXA).  (liXB), 
and    (c)    revised;    (aXDdXC) 

added 48497 

86.094-13  (aXl).  (cXD.  (dXD.  (eXD 

and  (f)(1)  amended 36369 

86.094-15  (a)(1)  revised 50(W3 

86.094-17  (a)  introductory  text  re- 
vised  48497 

86.094-23  (b)(3).  (4).  (cXD  and 
(2Xi)  revised  (OMB  number 

pending) 48498 

86.094-24  (aX5).  (6)  introductory 
text,  (12).  (13)  Introductory 
text,  (14)  introductory  text 
and  (15)  revised;  (aX13Xi) 
amended;  (a)(6)(lv)  and 
(13Xiii)  added  (OMB  number 

pending) 48498 

(aX3Xili)   added;    (aX4)   intro- 
ductory text  revised 50073 

86.094-26  (aX2),  (bX2Xi)  and  (11) 

amended 36369 

86.095-35  (aX4)  heading,  (1). 
(iilXD).  (E).  (cXlXiiXA). 
(BX/)  and  (gXD  revised  (OMB 

number  pending) 48499 

86.096-8  (a)(lXi).  Table  A96-1, 
Table  A96-2  and  (bXD  revised 
48499 

86.096-9  (bXl)  heading.  a)(A)"in- 
troductory  text,  (B)(2), 
(bXlXii)  and  (Hi)  revised 48500 


86.096-10  (bXD  heading,  (1XA)(2), 
(B).  (C).  (liXAX2)  and  (B)  re- 
vised  48500 

86.096-11  (bX4)  redesignated  as 
(bX5);  heading.  (aXlXD. 
(2X11).  (c),  and  new  (bX5)  re- 
vised; (aXlXill)  and  new 
(b)(4)  added 48500 

86.096-21  (j)  and  (k)  corrected 33913 

86.097-9  (aXlXlXA)  Table  A97-1. 
Table  A97-2,  (IIXA)  Table  97- 
3  and  97-4  revised 48500 

86.098-2  Amended 48501 

86.098-8  (dXlXiii)  and  (iv)  added 

48601 

86.098-10  (aXlXD  Introductory 
text.  (B)(2).  (11)  introductory 
text.  (BX2).  (3X1)  and  (11)  re- 
vised; (aXlXlXCXJ).  (liXC)(J). 
(v),  and  (vi)  added 48501 

86.098-11  Heading.  (aXlXD.  (2Xil) 
and  (c)  revised;  new  (a)(l)(lli) 
and  (b)(4)  added 48602 

86.098-28  (h)  added  (OMB  number 

pending) 48603 

86.099-8  (bXD  revised;  (dXDdii) 

and  (iv)  added 48503 

86.099-9  (bXD  heading,  (iXA)  in- 
troductory text,  (BX2),  (11) 
and  (ill)  revised 48508 

86.099-10  (bXl)  heading,  (iXAX2). 
(B),  (C).  (11XA)(2)  and  (B)  re- 
vised  48503 

86.099-11  (a)(lXl).  (2Xii)  and  (c) 
revised;  (aXlXiil)  and  (bX4) 
added 48503 

86.101  (a)(3)  revised 48504 

86.104  (b)  redesignated  as  (c)  and 
revised;  new  (b)  added 48504 

86.105  (b)  revised 48504 

86.106-94  (a)  revised 48504 

86.106-96  (a)  revised 48604 

86.107-96  (bXl)  revised 48505 

86.109-94  (b)(4)  and  (cX4)  revised 

48605 

86.110-94  (aX2).  (b)  heading,  in- 
troductory text  and  (3)  re- 
vised; (aX6)  and  (7)  redesig- 
nated as  (aX7)  and  (8);  new 
(aX6)  added 48505 

86.111-94  (bX3)  introductory  text 

and  (V)  revised 48505 

(bX3Xvii)  added 50073 

86.113-94  Revised  (OMB  number 

pending) 48606 

86.116-94  Correctly  designated 33913 
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86.121-90  (aK2)  and  (b)(3)  revlaed; 

(d)  added 48506 

86.127-96  (a)(1),  (3).  (4).  (b).  (d)  in- 
troductory text.  (2)  and  (e) 

revised 48508 

86.129-94  (a)  amended 39649 

86.130-96  (a)  and  (b)  revised 48509 

86.132-90  (aX4)  Introductory  text 
and  (11)  Introductory  text  re- 
vised  48509 

86.132-96  (b),  (eX2)  heading,  in- 
troductory text  and  (f)  re- 
vised  48509 

86.133-96  (aXD  and  (3)  revised 48S09 

86.134-96  (a)  revised 48509 

86.135-94  (a)  revised 48510 

86.136-90  (a)  heading,  introduc- 
tory text  and  (b)  revised 48510 

86.138-96  (a)  revised 48510 

86.140-94  (a)  introductory  text 
and  (b)  introductory  text  re- 
vised  48510 

86.142-90  (o)  introductory  text  re- 
vised; (q)  and  (r)  added  (OMB 

number  pending) 48510 

86.143-96  (a)  and  (bXlXiiXB)  re- 
vised  48510 

86.144-90  (CX7X11)  amended 39649 

86.144-94  (cXTXiii)  through  (xlll) 
redesignated  as  (cXTXlv) 
through  (xiv);  (aXD. 
(cXlXli).  (3XIVXC).  (5X11). 
(6X11).  (8X1).  (ii)  and  new 
(cXTXIv)  through  (xiv)  re- 
vised:      (bXlO),       (cX7)(lli). 

(8Xvi)  and  (9)  added 48510 

(c)(7)(ll)  amended 39649 

86.150-98    Heading    revised;    (d) 

added 48511 

86.157-98    Added    (OMB    number 

pending) 48511 

86.401-97  Added 48512 

86.410-90  (a)(1)  introductory  text 

revised 48512 

86.509-90  (cX4)  revised 48612 

86.513-94    Added    (OMB    number 

pending) 48612 

86.521-90  (b)  introductory  text. 
(2)    and    (cX3)    revised;    (e) 

added 48514 

86.527-90  (a),  (c)  and  (d)  revised 

48514 

86.540-90  (a)  introductory  text  re- 
vised  48515 

86.542-90  (q)  and  (r)  added  (OMB 

number  pending) 48515 


86.644-90  (cXlXll),  (v),  (Ix). 
OXivXC)  and  (7X11)  revised 

48515 

86.708-94  Technical  correction 33913 

(aXlXlXAXJ)  Tables  H94-3, 
H94-I.  H94-6  and  H94-7  re- 
vised  48515 

86.700-98  Technical  correction 33913 

(aXlXD  Table  H98-1  and  Table 

H9e-2  revised 48516 

86.709-94  (aXlXlXAXJ)  Tables 
H94-9.  H94-10.  H94-12,  H9413. 
(iiXAX2)  Table  H94-15,  Table 
H94-16  and  Table  H94-18  re- 
vised  48516 

86.709-99  (aXDdXA)  Table  H99-1. 
H99-2,  (iiXA)  Table  H99-3  and 

H99-4  revised 48520 

86.884-1  Revised 48521 

86.884-4  Amended 48621 

86.1201-90  Heading  revised 48621 

(a)  re  vised 48521 

86.1204  Added 48521 

86.1205-90  (a)  revised 48521 

86.1200-96  Introductory  text  re- 
vised  48521 

86.1207-96  (bXD  revised 48521 

86.1213-94  Added 48521 

86.1221-90  (a)  introductory  text. 
(2)    and    (bX3)    revised;    (e) 

added 48523 

86.1227-96  Heading,  (b)  introduc- 
tory text  and  (2)  revised 48523 

86.1230-96  (a)  and  (b)  revised 48524 

86.1232-96  (b)  and  (f)  revised 48524 

86.1233-96  (aXD  and  (3)  revised 48624 

86.1234-96  (a)  revised 48524 

86.1238-96  (a)  revised 48624 

86.1242-90    (m)    and    (n)    added 

(OMB  number  pending) 48524 

86.1243-96  (a)  and  (bXlXli)(B)  re- 
vised  48525 

86.1306-90  (a)  revised 48625 

86.1306-96  (a)  revised 48525 

86.1309-90    Heading,    (aXD    and 

(bX4)  re  vised 48525 

86.1310-90  Heading,  (a)  introduc- 
tory text  and  (2)  revised 48526 

86.1311-94  Added 48625 

(bX2Xili)  added 50073 

86.1313-94  Revised 48528 

86.1314-94  Added 48530 

86.1316-94  Added 48630 

86.1321-94  Added 48531 

86.1325-94  Added 48531 

86.1327-94  Added 48532 
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86.1327-96  (a),  (f)(1)  and  (2)  intro- 
ductory text  revised 48633 

86.1332-90  (cXD  heading,  (2)  head- 
ing, (d)(2)  heading,  (3)  head- 
ing,   (e)(1)   heading   and   (2) 

heading,  revised 48533 

86.1336-84  (e)(2)  heading  revised 

48533 

86.1337-90  (aX7),  (8).  (13).  (20)  and 

(26)  revised 48533 

86.1337-96  (a)(7).  (8).  (13).  (20)  and 

(26)  revised 48533 

86.1340-94  Added 48634 

86.1342-94  Added 48634 

86.1344-94  Added 48636 

86.1406  (b)  corrected 33913 

86.1430  (aX7)(il)  and  (cX3Xii)  cor- 
rected  33913 

86.1437  (c)  corrected 33913 

86.1438  (c)  corrected 33913 

86.1439  (d)  amended 33913 

(dXlKD.  (IIXB)  and  (2Xi)  cor- 
rected; (f)(l)(ii)(A)  correctly 
revised 33914 

86.1501-84—86.1544-84  (Subpart  P) 

Heading  revised 48536 

86.1501-94  Added 48536 

86.1505-94  Added 48636 

86.1506-94  Added 48636 

86.1513-90  Added 48636 

88.101-94  Redesignated  as  88.102- 
94;  new  88.101-94  added  (OMB 

number  pending) 50074 

88.102-94  Redesignated  as  88.103- 
94;  new  88.102-94  redesignated 
firom  88.101-94  and  amended 

60074 

88.103-94       Redesignated       from 

88.102-94  and  amended 60074 

88.104-94    Added    (OMB    number 

pending) 60074 

88.105-94  Added 60077 

88.201-94  (a)  revised  (OMB  num- 
ber pending) 50077 

88.201-94—88.206-94    (Subpart    B) 

Tables  revised 50079 

88.204-94    Added    (OMB    nimiber 

pending) 50078 

88.206-94    Added    (OMB    number 

pending) 50078 

88.301-93—88.313-93  (Subpart  C) 
Tables  C93-6,  C93-6.1  and 
C93-6.2  removed;  Tables  <394- 
1,  C94-1.1,  C94-1.2,  C94-1.3, 
C94-2,    C94-2.1,    C94-2.2.    C94- 


2.3.  C94-3.  C94-3.1,  C94-3.2  and 

C94-3.3  revised 50082 

88.302-94  Amended 50080 

88.305-94  Added 50080 

88.300-94    Added    (OMB    number 

pending) 50080 

88.308-94  Added 50082 

88.311-93  (aXlXili).  (c)  and  (d)  re- 
vised  48536 

(c)  and  (d)  revised 50082 

112  Authority  citation  revised 34097 

112.2  (a)  through  (1)  designations 
removed;  amended;  eff.  8-30- 
94 34097 

112.20  Added;  eff.  8-30-94 34098 

112.21  Added;  eff.8-30-94 34101 

112  Easting  Appendix  redesig- 
nated as  Appendix  A;  Appen- 
dixes B  through  F  added;  eff. 
8-30-94 34102 

Appendixes  D,  E  and  F  cor- 
rected  49006 

125.66—126.68  (Subpart  G)  Au- 
thority citation  revised 40658 

Revised 40668 

141.2  Amended 34322 

141.6  (a)  revised;  (h)  amended 34322 

141.23  (aXl).  (2).  (5)  and  (fXD  re- 
vised;   (aX4Xi)   table,   (c)(1), 

(2)  and  (5)(111)  amended 34322 

(kXD  removed;  (kX4),  (6)  and 
(6)  redesignated  as  (kXD.  (4) 
and  (5);  (iXD.  (2),  new  (kXD 
table,  (q)(3)  and  (4)  amended 
34323 

141.24  (a)  through  (e)  and  (g)  re- 
moved; (f)(4).  (7).  (10).  (16) 
and  (20)  amended;  (fX14Xi). 
(ill).  (hX4Xi)  and  (12)  intro- 
ductory text  revised; 
(h)(10Xl),  (ii).  (ill)  and 
(12)(xv)  added 34323 

141.28  Heading  and  (a)  amended 

34323 

141.32  (eX30),  (33).  (35).  (41)  and 

(62)  amended 34323 

141.40  Heading  and  (e)(5)  amend- 
ed; (g)  revised 34323 

(h)  amended;  (J)(2)  removed; 
(j)(3)  through  (15)  redesig- 
nated as  (j)(2)  through  (14); 
(nXll)  revised 34324 

141.60  (a)(3)  revised 34324 

141.61  (b)  amended;  table  revised 
34324 

(c)  table  amended 34325 
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142.62  (a)  table  amended 34325 

148.17  (b)  and  (c)  redesignated  as 

(d)  and  (e);  new  (b)  and  new 

(c)  added 48041 

172  Authority  citation  revised 45611 

172.3  Re  vised 45611 

172.43—172.59  (Subpart  C)  Added 

45612 

180.1  (h)  table  amended 46353 

180.105  Removed „ 39468 

180.139  Removed 44931 

180.156  Removed 35630 

180.249  Amended 39466 

180.294   (a)   table   and   (b)   table 

amended 46354 

180.440  Revised 49625 

180.442  Revised 46192 

180.449  (a)  revised 49626 

180.450  (a)  table  amended 44994 

180.455  Revised 42514 

180.459  Revised 44932 

180.461  Revised 39467 

180.473  Added 35629 

180.474  Added .» 39464 

180.475  Added 43492 

180.1001  (d)  table  corrected 35629 

(d)  table  amended 38126 

(e)  table  amended 43494 

(c)  table  amended 43495.  43496 

(c)  table  and  (e)  table  amended 

44331 

(c)  table  and  (d)  table  amended 

44936 

180.1039  Removed 44936 

180.1104  Removed 44936 

180.1105  Removed 44986 

180.1106  Removed 44936 

180.1129  Added 43490 

180.1134  Added 49853 

185.300  Revised ^826 

185.350  Added 46769 

185.700  Removed 3S630 

186.5900  Added 46769 

186.300  (a)  revised 49826 

186.700  Removed -. 35630 

186.1600  Removed 39468 

228.12  (b)(70)  added 41254 

260.30  Introductory  text  and  (b) 
revised 48041 

260.31  (a)  introductory  text  and 
(b)  introductory  text  revised 
48041 

260.32  Introductory  text  revised 
48041 

260.33  Revised 48041 


260.106  (cKD  introductory  text, 
(3)  introductory  text,  (i)  in- 
troductory text,  (A)  and  (ii) 
introductory  text  revised 48042 

261.2  (eKlKiii)  revised 48041 

261.3  (c)(2)(li)(B)  revised 38545 

261.4  (aX12)  added 38545 

261.6  (aX3Xv)  removed;  (a)(3)(vl) 
and  (vii)  redesignated  as 
(aK3Xv)  and  (vi);  new 
(aX3Xv)  revised 38545 

261  Appendix  IX  amended 47814 

264.1  (gX6)  revised 48042 

265.1  (cXlO)  revised 48042 

266.20  (c)  added;  eff.  2-24-95 43500 

266.23  (a)  revised 48042 

266.100  (bX3)  revised 38545 

266  Appendix  Xm  added 48042 

268.1  (cX3Xii).  (eX4)  and  (5)  re- 
vised; (cX3Xiii)  added 48043 

268.2  (g)  and  (i)  revised 48043 

268.7  (a)  and  {bX4Xil)  revised; 
(bX5Xiv)  added 48043 

(a)  Re  vised 47980 

268.9  (a),  (dXlXi)  and  (ii)  revised; 
(dXlXiii)    removed:    (dX2Xi) 

and  (ii)  added 48045 

268.38  Added 48045 

268.40  Revised 48046 

268.41  (a)  table  amended;  eff.  2- 
24-95 43500 

Revised 48103 

268.42  Note  added;  (a)  introduc- 
tory text,  (cX2)  and  (d)  re- 
vised; Table  2  and  Table  3  re- 
moved  48103 

268.43  Revised 48103 

268.45  (b)(2)  revised 48103 

268.46  Revised 48103 

268.48  Added 48103 

268  Appendix  IV  revised;  Appen- 
dix V  removed;  Appendix  X 
added 48107 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions...35266.  39967,  39971,  41979,  43290 

271.1   (j)   Table   1    and   Table   2 

amended 48109 

272.1200  Removed 45987 

272.1201  Revised 45987 

272  Appendix  A  amended 45987 

282.66  Added 49212 

282  Appendix  A  amended 49213 

300  Authority  citation  revised 47416 

300.1—300.7  (Subpart  A)  Revised 

47416 
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300.5  Amended 35854 

300.100—300.185  (Subpart  B)  Re- 
vised  47424 

300.160  (c)  revised 36854 

300.200—300.220  (Subpart  C)   Re- 
vised  47440 

300.300—300.336  (Subpart  D)  Re- 
vised  47444 

300.400  (a)  revised 47447 

300.405  (a)  and  (f)(3)  revised 47447 

300.410  Revised 47448 

300.415  Revised 47448 

300.610  (c)(2)  and  (f)  revised 35864 

300.600—300.616  (Subpart  G)  Re- 
vised  47450 

300.700  (Subpart  H)  Revised 47452 

300.900—300.920  (Subpart   J)   Re- 
vised  47453 

300  Appendix  B  amended 43291,  44634, 

45628.  46355,  46569,  48179 

Appendix  C  revised 47468 

Appendix  E  added 47473 

360.16  Revised 43048 

372.66  (c)  table  amended 34390 

(a)  and  (b)  amended 43050 

600  Authority  citation  revised 39649 

600.001-93  Added 39649 

600.002-93  Added 39650 

600.004-77  Revised 39651 

600.006-89    (b)(lXi)    revised;    (h) 

added 39652 

600.007-80   (f)   introductory   text 

revised 39652 

600.011-93  Added 39652 

600.101-93  Added 39652 

600.107-93  Added 39652 

600.111-93  Added 39652 

600.113-93  Added   (0MB   number 

pending) 39654 

(e)(1)  and  (g)  corrected 44796 

Introductory  text,   (a),   (b)(1), 
(2)  and  (d)  revised;  (c)(3)  and 

(h)  added 48537 

600.201-93  Added 38656 

600.206-93  Added   (0MB  number 

pending) 39666 

600.207-93   Added   (0MB   number 

pending) 39666 

600.209-96   Added   (0MB   number 

pending) 39656 

600.301-95  Added 39657 

600.307-95   Added   (0MB   number 

pending) 39667 

600.601-93  Added 39659 

600.502-81  (aXlXiii)  corrected 33914 


600.610-93  Added   (0MB   number 

pending) 39669 

600.511-80  (aXD  corrected 33914 

600.513-91  (a)  introductory  text, 

(2)  and  (b)(2)(xii)  revised 39661 

600  Appendix  VIII  revised 39661 

721.826  Added 43296 

721.3200  (bXD  revised 39293 

721.4820  (aX2Xi)  and  (ii)  revised 

39296 

721.5880  (aX2).  (bXD  and  (2)  re- 
vised  40260 

721.6820  Added 39296 

749.68     Heading,     (a),     (b),     (c). 
(dXlO).  (11)  and  (gXD  revised 

42773 

766.35  (bX4Xi)  table  amended;  (f) 

revised 46366 

799  Clariflcation 45629 

799.2165  (c)(2XiiXA)  and  (d)  re- 
vised  46357 

799.6000    Heading   revised;    table 

amended 38920 


Proposed  Rules: 


1—799  (Ch.  I) 33940,  44234 

9 

36 

49 

60 

51. 
62. 


.33941.  34399, 
36883, 
36408. 
37967. 
39716, 
41416. 
42641, 
43797, 
44677. 
46213. 
46780. 
47678, 
48411. 


34401. 
36116, 
36731, 
38402, 
39996, 
41740. 
42788, 
44095, 
45653, 
46380, 
46948, 
47580. 
48416, 


.36292 
35072, 
36120, 
37018, 
38408, 
40840, 
41998, 
43620, 
44385, 
46015, 
46479. 
47104, 
47827, 
48416. 


.36130,  46381.  46602,  46780, 


56. 
68. 
60. 

61 

63 36130,  38949,  42788 

70.. ..37957,  42552,  43523,  43797, 

46948,  47105,  47828 

76 


,  46780,  46947 

49108 

43956 

43956 

43956 

,  39601,  49877 
35079,  35876. 
36123,  36128. 
37190,  37956, 
39311,  39715. 
41263,  41265. 
42194,  42640, 
43621,  43796, 
44386.  44390. 
46019,  46212. 
46601.  46602. 
47287,  47288. 
48195,  48410. 
48582.  48839, 

49229,49361 

42194 

42641 

48198,  48228, 

48258,48259 
48259 

43523.  44955 
44460.  44572. 

48845,49882 
42660 
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CHANGES  JULY  1.  1994  THROUGH  SEPTEMBER  30.  1994 


TITLE  40  Proposed  Rules:— Con. 

81.... 35079,  37190.  37957,  38410,  40319,  42198, 

42541,  43956.  46019.  46479,  46830, 

47104,  48415.  48416,  49361 

82 41968,  42199,  49108 

85 47581,  48664,  49230 

86 43074 

90 37454 

95 44390 

122 44678,  49037 

123 44678,  49037 

124 41741 

131 44095,  44678,  49037 

132 44678,  49037 

141 35891.  38668,  38832 

142 38668,  38832.  40458 

143 35891 

152 35682.  47289 

156 47582 

158 48416 

174 35662 

180 35663,  37019.  38149.  38151.  39502, 

39504.  39505,  42560,  43526,  44956, 
49370,  49372 

185 33941,  37537,  39505 

186 39505 

237 44798 

260 .....ZV......38a8B!  47583 

261 38288,  47583 

268 41741.  44684 

270 41741 

273 38288.47583 

281 37454.  40507 

300 37200,  43314,  44689 

372 38524,  49888 

700 45526 

720 45526 

721 39311,  40001,  43079,  45526,  49484 

723 45526 

725 45526 

745 45872,  47832,  49373.  49890 

TITLE  41-PUBUC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-38.202-4  Revised 41410 


101-38.800—101-38.801        (Subpart 

101-38.8)  Heading  revised 41411 

101-38.800  Revised 41411 

101-^.801  Revised 41411 

101-38.4900  Revised 41411 

101-38.4901  Revised 41411 

101-38.4902  Removed 41411 

101-37—101-41  (Subchapter  G  Ap- 
pendix) Temporary  Reg.  G-S7 

added 41412 

Temporary  reg.  G-54  added 42514 

Ctiapter  105— General  Services 
Administration  (Parts  105- 
1-105-999) 

105-72  Added 47268 

Ctiopter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-1.3  (a)  and  (c)(1)  revised 46192 

301-1.101  (b)(4)  added 46193 

301-1.202  Heading  revised;  (a)(5) 

and  (b)(6)  added 46193 

301-1.205  (e)  added 46193 

301-7.2  (aK4)  added;  (b)  revised 

46193 

301-8.3  (c)  revised 43500 

301-8.5  (a)(4)  added 46194 

301-11.2  Revised 46194 

301-16.2  (g)  removed 46194 

301-16.3  Revised 46194 

301-16.4  (c)(1)  revised 46195 

301-17  Added 46195 

Ctiapter  302— Relocation 
Allowances  (Parts  302-1—302-99) 

302-6.2  (g)(1)  and  (2)  amended 46357 


Proposed  Rules: 


51-2. 


.38318 


51-3 38318 

51-4 38318 

51-5 38318 

51-6 38318 

51-« 38318 

81-9 38318 

101-20 46951 
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TITLE  42-PUBUC  HEALTH 

Chapter  I— Pulsllc  Health  Service. 
Department  of  Hedth  and 
Human  Services  (Parts  1—199) 

|l  Pwe 

51a  Authority  citation  revised 36706 

51a.l  Revised 36706 

51a.3  Revised 36706 

51a.4  Revised;  0MB  number 36706 

51a.5  Revised 36706 

51a.7  Revised 36707 

51a.8  Added 36707 

52c  Heading  revised 61030 

Authority  citation  revised 61030 

52C.1  Revised 61030 

52C.2  Re  vised 61030 

52C.3  (b)  revised 61030 

52C.4  Re  vised 61030 

52C.5  (a)(1)  revised 61030 

52C.7  Re  vised 61031 

52e  Authority  citation  revised 54298 

52e.l  Heading  and  (a)  revised 54298 

52e.2  Re  vised 54298 

52e.3  Heading  revised 54298 

52e.4  Heading  revised;  (a)  and  (c) 

introductory  text  amended 54298 

52e.5  Heading  revised 54298 

(a)  introductory  text  and  (b) 
amended 54299 

52e.6  Heading  and  (a)  introduc- 
tory text  revised 54298 

52e.7  Heading  revised 54298 

(b)  amended 54299 

52e.8  Re  vised 54298 

52e.9  Amended 54299 

57.4001—57.4010      (Subpart      GO) 

Heading  revised 66298 

Authority  citation  revised 66298 

57.4001  Amended 66298 

57.4002  Amended 66298 

57.4004  (a)  amended;  (b)  redesig- 
nated as  (c);  new  (b)  added 
66299 

57.4006  (a)  introductory  text  re- 
vised  66299 

57.4006  (a)  revised 66299 

60  Authority  citation  revised 67349 

Authority  citation  corrected 
3409 

60.33  Amended;  (h)  added;  OMB 

number 67349 

60.43  (a)  revised;  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 
(b)  added;  OMB  number 67349 


60.60  (a)  revised;  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 

(b)  added;  OMB  number 67350 

60.61  (d)  added 67350 

124.502  (mKD  amended:  (m)(2)  re- 
vised  44639 

124.508  (a)  heading  and  introduc- 
tory text  revised 44639 

124.509  (a)  heading,  (b)  heading 
and  introductory  text  re- 
vised  44639 

124.510  (a)  heading  and  (b)  head- 
ing revised;  (b)  amended 44639 

124.511  (a)(3)  amended: 
(b)(lKiii)(C)  revised 44639 

124.512  (b)  introductory  text  and 
(c)(1)  revised 44639 

124.516  Redesignated  as   124.517; 

new  124.516  added 44639 

124.517  Redesignated  &om  124.516 
44639 

Chapter  IV— Health  Care  Financ- 
ir>g  Administration.  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400.202  Amended;  Interim 6576 

Regulation  at  59  FR  6576  efT. 
date  corrected  to  3-13-94 13459 

400.310  Revised  (OMB  numbers) 

39297 

401  Authority  citation  revised 61837 

401.126  (b)(2)  revised 61837 

Regulation  at  58  FR  61837  eff. 
date  corrected  to  2-22-94 108 

401.133  Heading  revised:  (d)  and 

(e)  added 61838 

Regvilation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

403.400—403.410  (Subpart  D)  Re- 
moved  54049 

405  Technical  correction 36069,  39828 

405.480  (a)  introductory  text.  (1). 

(2)  and  (3)  revised 63686 

405.501—405.535  (Subpart  E)  Au- 
thority citation  revised 49832 

405.502  Regulation  at  57  FR  36013 

confirmed 58502 

405.512  (c)(8)  revised 10298 

405.534  (b)  introductory  text.  (2), 
(3),  (c)  introductory  text,  (2), 
(3),  (d)  introductory  text,  (2) 

and  (3)  revised 49833 

405.535  Revised 49833 
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TITLE  42  Chapter  IV-Con. 

405.550—405.580  (Subpart  F)  Au- 
thority citation  revised 63686 

405.550  (a)  and  (e)(1)  amended;  (c) 
revised 63686 

405.551  (a)  amended 63686 

405.556  Regulation  at  57  FR  36014 

confirmed 58502 

405.701—405.750  (Subpart  G)  Au- 
thority citation  revised 12181 

405.701  Heading  revised;  (d)  added 

•  •• 12181 

405.740  Revised 12181 

405.741  Removed 12182 

406.801—405.874        (Subpart        H) 

Heading  revised 12182 

Authority  citation  revised 12182 

405.802  Revised 12182 

405.811  Revised 12182 

405.812  Revised 12182 

405.815  Redesignated  from  405.820 

and  revised 12182 

405.817  Added 12182 

405.820  Redesignated  as  405.815 12182 

405.821  Revised 12183 

406.822  Heading  amended 12183 

405.823  Heading  amended 12183 

405.824  Heading  amended 12183 

405.825  Heading  amended 12183 

405.826  Heading  amended 12183 

405.830  Heading  amended 12183 

405.832  Heading  amended 12183 

405.833  Heading  amended 12183 

405.834  Heading  amended 12183 

405.835  Heading  amended 12183 

406.841  Heading  amended 12183 

405.860  Heading  amended 12183 

405.1720  Introductory  text  cor- 
rectly revised;  CFR  correc- 
tion  18318 

405.2100-405.2184  (Subpart  U)  Au- 
thority citation  revised 46513 

405.2137  Regulation  at  56  FR 
43709  connrmed;  (b)(7)  re- 
vised   1284 

(bK7)  introductory  text  revised 
• 26958 

405.2163  Regulation  at  56  FR 
43709  confirmed;  (g)  revised; 

(h)  added i284 

(g)(2)(i)  revised 26958 

(f)  revised;  interim;  eff.  10-11- 
94 46513 

405.2170  Introductory  text 
amended;  interim;  eff.  10-11- 
^ 46514  I 


405.2171  Heading,  introductory 
text  and  (e)  revised;  (a)  and 
(d)(1)  amended;  interim;  eff. 

10-11-94 46514 

405.2401—405.2472  (Subpart  X)  Au- 
thority citation  revised 26958 

405.2401  (b)  amended 26958 

406  Authority  citation  revised 26959 

406.21  Regulation  at  57  FR  36014 

confirmed 58502 

406.23  Regulation  at  57  FR  36014 

confirmed 58502 

406.32  Regulation  at  57  FR  36014 
confirmed 58502 

(b)(3)  and  (c)  through  (f)  redes- 
ignated as  (b)(4)  and  (d) 
through  (g);  new  (b)(3)  and 
new  (c)  added;  new  (b)(4)  re- 
vised  26959 

406.33  Regulation  at  57  FR  36014 
confirmed 58502 

408.20  (b)  heading.  (1)  introduc- 
tory text.  (2).  (c)  heading  and 
introductory  text  revised; 
(b)(3)  added 26959 

409.40  Regulation  at  57  FR  36014 

confirmed 58502 

409.97  Regulation  at  57  FR  36014 

confirmed 58502 

410  Authority  citation  revised 6576, 

26959,49833 

410.2  Revised;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.3  (a)(2)  amended;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.10  Regulation  at  56  FR  43709 

confirmed i284 

(k)  amended ; i285 

(k)  revised 26959 

(e)  re  vised 49333 

410.29  Regulation  at  56  FR  43709 

confirmed 1284 

410.34  Introductory  text  re- 
moved; (b)(1)  through  (6)  re- 
designated as  (d)(1)  through 
(6);  heading,  (a)  and  new 
(d)(1)  revised;  new  (d)  head- 
ing, new  (b)  and  new  (c) 
added 49833 

410.36  Regulation  at  57  FR  36015 

confirmed 58502 

410.43  Added;  interim 6577 

Regulation  at  59  FR  6577  eff. 
date  corrected  to  3-13-94 13459 
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410.50  Regulation  at  56  FR  43709 

confirmed 1284 

(d)  amended 1285 

410.52  Regulation  at  56  FR  43709 

confirmed 1284 

(a)(4)  amended 1285 

(a)(4)  revised 26959 

410.60  (c)(2)  revised;  Footnote  2 

removed 26959 

410.110  (Subpart  E)  Added;  In- 
terim  6577 

Regulation  at  59  FR  6577  eft. 

date  corrected  to  3-13-94 13459 

410.150—410.175  (Subpart  E)  Re- 
designated as  Subpart  I;  in- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150     (a)(2)     revised;     (bX13) 

added;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.155  Heading  and  (b)  revised; 

interim 6578 

Regulation  at  58  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

410.172  Added;  Interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

411.15  Regulation  at  57  FR  36015 

confirmed 58502 

(a)(1)  revised 49834 

411.60  Regulation  at  57  FR  36015 

confirmed 58502 

411.62  Regulation  at  57  FR  36015 
confirmed 58502 

412.2  (o)(3)  and  (4)  revised;  (cK5) 

added;  interim 1658 

(e)(4)  amended 45396 

412.20  (b)(1)  amended 45400 

412.22  (b)  amended 45400 

412.23  (e)  revised 45396 

412.25  Heading  and  (a)  introduc- 
tory text  amended 45400 

412.27  Heading  revised 45397 

Introductory  text  amended 45400 

412.29  Heading  revised 45397 

Introductory  text  amended 45400 

412.30  Heading  amended 45400 

412.46  (c)  revised 11008 

Regulation  at  59  FR  11008  eff. 

date  corrected  to  4-8-94 30889 

412.60  (d)(2)  amended 45397 

412.63  (m)(l),  (r)  heading.  (1)  in- 
troductory text,  (i).  (2)  Intro- 


ductory text.  (i).  and  (8)(2) 
revised 45397 

412.71  (b)  introductory  text  re- 
vised; (bXD  removed;  (bX2) 
through  (8)  redesignated  as 
(b)(1)  through  (7) 45398 

412.73  (c)(1)  amended;  interim 1658 

(c)(9)  and  (10)  revised 32383 

412.80  (aXD  introductory  text 
and  (ii)  introductory  text  re- 
vised; (aXDdii)  added 45398 

412.82  (c)  revised 45398 

412.84  (j)  amended 45398 

412.96  (d)  revised 45398 

(cXl)  introductory  text  and 
(2X1)  introductory  text 
amended 45400 

412.98  (b)  amended;  interim 1658 

412.105  (b)  revised;  (dXD  amended 

45398 

(b).  (f)(5)  and  (gXlXiii)  amend- 
Q^ 45400 

412.106  (cX2xi)  and  (ii)  corrected 
67350 

(a)(2)  amended 45400 

412.109  (e)  added 45398 

412.113  Regulation  at  57  FR  36016 

confirmed .'....58502 

(bX3)  and  (d)  amended 45398 

412.116  (b)(4)(iii)  revised 36712 

(a)  and  (b)(1)  introductory  text 

amended 45400 

412.130   Heading,    (a)(2)    and    (3) 

amended 45400 

412.230  (aX2)  removed;  (aX3),  (4) 
and  (5)  redesignated  as  (a)(2). 
(3)  and  (4);  new  (aX3Xi)  re- 
moved; new  (a)(3)(ii)  through 
(V)  redesignated  as  (a)(3Xi) 
through  (iv);  new  (a)(2), 
(3Xiii)  and  (b)  through  (e) 
amended;  new  (aX3)(iv). 
(e)(2XiiXA)  and  (B)  revised 

45399 

412.232  (c)  revised 45399 

412.302  (c)(2)(iXD)  revised 45399 

412.308  (c)(3)  amended 45399 

412.348  Revised 45399 

413  Technical  correction 67350 

Authority  citation  revised 1285, 

26964.49834 
413.1  (aXlXviii)  added;  (aX2)  re- 
vised; interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

413.13  (bXD  amended;  interim 6578 
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TITLE  42  Chapter  IV-Con. 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

413.24  (f)(4)  added 26964 

413.40  (cX2),  (3)  and  (4)  redesig- 
nated as  (c)(3).  (4)  and  (5); 
(a)(3).  new  (c)(4)(ii)  and  (1)(3) 
amended;   new   (c)(2)   added; 

Interim jg^g 

(a)(2)(ll).  (b)(l)(l),  (11).  (Ill)  Md"  " 

(f)(2)  amended 45401 

413.53  (a)(l)(l)  revised ;;4540i 

413.56  Removed 45401 

413.64    (h)(2)    through    (6)'  aiid"" 
(h)(l)(l)  through  (Iv)  redesig- 
nated as   (h)(3)   through  (7) 
and    (hK2)(l)    through    (Iv); 
new  (hXD  revised;  new  (hX2). 

(V)  and  (vl)  added 36713 

413.86  (0(1X11)  and  (gXD  Intro- 
ductory text  amended 45401 

413.118  Regulation  at  57  FR  36017 

confirmed 58502 

413.122  Regulation  at  57  PR  36017 
confirmed „ 56502 

413.123  (b)  revised !"....49834 

413.124  Regulation  at  57  FR  36017 
confirmed 58502 

(a)  revised 26960 

413.130  Regulation  at  57  FR  3€»17 

confirmed 58502 

(j)(l)(ll)  revised ..26960 

413.134  (dXD  amended:  (eXD  and 
(2X11)  revised;  (eX2Xiii).  (Iv) 

and  (4)  added 45401 

413.153  (dX2)  revised;  (dX3)  added 

45402 

413.157  (bX3)  revised .V.V...V.........26960 

413.170  Regulation  at  56  FR  43709 

confirmed 1234 

(cX6)  amended 1235 

413.174  (bX4Xiv)  revised .......45402 

414  Technical  correction 36069.  39828 

414.1—414.60  (Subpart  A)  Author- 
ity citation  revised 63686 

414.2  Amended 63686 

414.4  (b)  revised 63686 

414.22  (b)(3)  added 43^7 

414.32  Revised 43^7 

414.42  (a)  amended 63687 

414.46  (d)  revised ^687 

414.48  Revised 43^7 

414.60  Revised 43^7 

414.300  Regulation  at  56  FR  43710 

confirmed 1234 

(d)  amended !"!!."!l285 


Note: 


414.335  Regulation  at  56  FR  43710 

confirmed 1294 

417  Authority  citation  revised 36083, 

49836 
417.124  (eX4)  added;  eff.  10-31-94 

49843 

417.140  Revised;  eff.  10-31-94............ 49836 

417.141  Removed;  eff.  10-31-94 49836 

417.142  Revised;  eff.  10-31-94 49836 

417.144  Revised;  eff.  10-31-94 49837 

417.150  Amended;  eff.  10-31-94 49837. 

49843 

417.151  Revised;  eff.  10-31-94 49838 

417.152  Revised;  eff.  10-31-94 49838 

417.153  Revised;  eff.  10-31-94 49839 

417.154  Revised;  eff.  10-31-94 49839 

417.155  Revised;  eff.  10-31-94 49840 

417.156  Revised;  eff.  10-31-94 49841 

417.158  Revised;  eff.  10-31-94 49841 

417.159  Revised;  eff.  1(^31-94 49841 

417.160—417.169  (Subpart  F)  Head- 
ing revised;  eff.  10-31-94 49841 

417.160  Revised;  eff.  10-31-94 49841 

417.163  Revised;  eff.  10-31-94 49841 

417.164  Revised;  eff.  10-31-94...  49842 
417.166  Revised;  eff.  10-31-94 49842 

417.168  Removed:  eff.  10-31-94 49842 

417.169  Removed;  eff.  10-31-94 49842 

417.400  (a)  amended;  eff.  10-31-94 

49843 

417.436  (aXll)  amended;  eff.  ii^- 

31-94 49843 

417.460    (aXll)    heading    revised; 

eff.  10-31-94 49843 

417.500  Added agoss 

417.630  Revised 12183 

417.801  (bX2)  amended;  eff.  i(K31-  " 

94 49843 

417.910  Revised:  eff.  10-31-94" !!!!."."!! !49842 

417.911  Amended;  eff.  10-31-94 49842 

417.912  Removed:  eff.  10-31-94 49842 

417.913  Removed:  eff.  10-31-94 49842 

417.914  Removed:  eff.  10-31-94 49842 

417.915  Removed:  eff.  10-31-94 49842 

417.916  Removed:  eff.  10-31-94 49842 

417.917  Removed;  eff.  10-31-94 49842 

417.918  Removed:  eff.  10-31-94 49842 

417.919  Removed;  eff.  10-31-94 49842 

417.921  Removed:  eff.  10-31-94 49842 

417.922  Removed:  eff.  10-31-94 49842 

417.923  Removed:  eff.  10-31-94 49842 

417.924  Removed:  eff.  10-31-94 49842 

417.925  Removed:  eff.  10-31-94 49842 

417.926  Removed:  eff.  10-31-94 49842 

417.932  Removed;  eff.  10-31-94 49842 

417.933  Removed:  eff.  10-31-94 49842 
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417.934  Revised:  eff.  10-31-94 49842 

417.936  Removed;  eff.  10-31-94 49842 

417.936  Removed;  eff.  10-31-94 49842 

417.937  Revised:  eff.  10-31-94 49842 

417.940  Added;  eff.  10-31-94 49843 

418  Authority  citation  revised 26960 

418.1  Regulation  at  57  FR  36017 

confirmed 58502 

418.21  Regulation  at  57  FR  36017 
confirmed „ 58502 

418.22  Regulation  at  57  FR  36017 
confirmed 58502 

418.306  (b)(2)  revised;  (bX3)  added 
26960 

418.307  Revised 36713 

421.3  Re  vised 681 

421.112  (b)  amended 682 

421.118  (b)  amended 682 

421.122  Revised 682 

421.124  Revised 682 

421.201  Added 682 

421.203  Added 682 

421.210  (e)(2)  revised;   (eX3)  and 

(4)  added 60796 

421.212  Added 60797 

424  Authority  citation  revised 10298 

424.3  Amended 10299 

424.32  (a)  revised 10299 

424.34  (bX4)  revised 10299 

(bX4)  corrected 26740 

424.350  Revised 65129 

424.352  Revised 65130 

424.364  Removed 66130 

431.55  (a)  and  (b)(2)  revised;  (bXS) 
and  (f)(4)  added;  (g)  removed; 

interim 4599 

(a)  amended;  (h)  added 36084 

431.57  Added;  interim 4600 

434.22  Added 36084 

434.42  Added 36084 

434.63  Revised 36084 

434.67  Added 36084 

434.80  Added 36085 

435   Correction   at  58   FR  50635 

withdrawn 51408 

435.1^136.10  (Subpart  A)  Regula- 
tion at  68  FR  4925  eff.  date 

delayed  to  8-18-94 8138 

435.1  Regulation  at  58  FR  4925 
eff.  date  delayed  to  8-18-94 
8138 

435.3  (a)  amended;  interim;  eff. 
10-24-94 48809 

436.4  Regulation  at  58  FR  4925 
eff.  date  delayed  to  8-18-94 
8138 


435.113  Regulation  at  58  FR  4926 
eff.  date  delayed  to  8-18-94 

8138 

(b)  removed 43062 

436.121  Regulation  at  58  FR  4926 
eff.  date  delayed  to  8-18-94 
8138 


436.201  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.210  Regtdation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.211  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.220  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

436.222  Regulation  at  68  FR  4927 
eff.  date  delayed  to  8-18-94 

435.223  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.230  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.231  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.232  Regulation  at  68  FR  4928 
eff.  date  delayed  to  8-18-94 

435.234  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.236  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.301  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.308  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

436.310  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.330  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.510  Regulation  at  68  FR  4929 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 
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435.520  Regrulatlon  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.522  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.600  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


8138 

(b)  removed 43052 

435.601  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 
8138 

(b)  and  (fKD  amended;  (e)  re- 
moved  43062 

435.602  Regulation  at  58  FR  4930 
eff.  date  delayed  to  8-18-94 
8138 

(a)  amended;  (d)  removed 43063 

435.603  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 


.8138 


435.604  Regulation  at  58  FR  4931 
eff.  date  delayed  In  part  to  8- 

18-94  and  10-19-94 8138 

Removed „ 43053 

435.606  Regulation  at  58  PR  4931 
eff.  date  delayed  to  10-19-94 

8138 

Removed 43063 

435.608  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 


435.610  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 

435.622  Regulation  at  58  PR  4932 
eff.  date  delayed  to  8-18-94 

435.631  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.640  Regulation  at  58  PR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


436.700--435.740  (Subpart  H)  Reg- 
ulation at  58  FR  4931  eff. 
date  delayed  to  8-18-94 8138 

436.700  Regxilation  at  58  PR  4931 
eff.  date  delayed  to  8-18-94 


.8138 


435.711-435.712  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 


435.721—435.726  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


435.722  Regulation  at  58  PR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


435.723  Regulation  at  58  PR  4932 
eff.  date  delayed  to  8-18-94 

435.724  piegulation  at  M  PR  4932 
eff.  date  delayed  to  8-18-94 

435.725  Regulation  at  58  PR  4932 
eff.  date  delayed  to  8-18-94 

435.726  Regulation  at  M  PR  4932 
eff.  date  delayed  to  8-18-94 
8138 

Heading  and  (cKD  revised 37715 

435.731-436.735  Regulation  at  58 
PR  4932  eff.  date  delayed  to 

8-18-94 8138 

435.731  Regulation  at  58  PR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


435.732  Regulation  at  68  PR  4932 
eff.  date  delayed  to  8-1&-94 

435.733  Regulation  at  58  PR  49Q2 
eff.  date  delayed  to  8-18-94 

435.734  Regulation  at  M  PR  4932 
eff.  date  delayed  to  8-18-94 

435.735  Regulation  at  68  PR  493i8 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


(c)(1)  revised 37716 

435.740  Regulation  at  58  FR  4932 
eff.  date  delayed  to  a-18-94 


.8138 


435.800-435.862  (Subpart  I)  Regu- 
lation at  68  PR  4932  eff.  date 
delayed  to  8-18-94 8138 

435.800  Regulation  at  68  PR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


436.811—435.814  Regulation  at  68 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

436.811  Regulation  at  58  PR  4932 
eff.  date  delayed  to  8-18-94 
8138 


Note: 


BoMtoc*  pog*  numbM  tnOcOf  1993  ctangM. 


SEPTEMBER  1994  117 

CHANGES  OCTOBER  1.  1993  THROUGH  SEPTEMBER  30,  1994 


435.812  Regulation  at  58  FR  4933 
eft.  date  delayed  to  8-18-94 

436.814  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


436.821—435.823  Regulation  at  58 
PR  4933  eff.  date  delayed  to 
8—18-94  8138 

436.821  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

436.822  Regulation  at  68  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


435.823  Regulation  at  68  FR  4933 
eff.  date  delayed  to  8-18-94 

8138 

435.831  Revised .!!.!."!!."!  ""."""...!.!..1672 
Regulation  at  58  PR  4983  eff. 

date  delayed  to  8-18-94 8138 

435.832  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-84 


.8138 


436.840-436.843  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

436.840  Regulation  at  58  FR  «33 
eff.  date  delayed  to  8-18-94 


436.841  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.8^  Regulation  at  68  PR  4933 
eff.  date  delayed  to  8-18-94 

435.845  Regulation  at  58  PR  4933 
eff.  date  delayed  to  &-18-94 


.8138 


.8138 


.8138 


.8138 


436.860—436.852  Regulation  at  68 
PR  4933  eff.  date  delayed  to 
8-18-94 8138 

436.901        Redesignated        from 
435.902;  interim;  eff.  10-24-94 
48809 

436.908  Redesignated  as  435.901; 
new  436.902  redesignated 
from  436.903;  interim;  eff.  10- 
24-94 48809 

436.908  Redesignated  as  435.902; 
new  435.903  redesignated 
from  435.904;  interim;  eff.  10- 
24-94 48809 

436.904  Redesignated  as  435.903; 
new  435.904  added;  interim; 
eff.  10-24-94 48809 


436.907  Revised:  interim;  eff.  10- 

24-94 48810 

436.945  (fX6)  revised;  (fX7)  added 

4254 

436.962  (a)  revised 4255 

435.955  Revised 4255 

435.1005  Regulation  at  58  PR  4933 
eff.  date  delayed  to  8-18-94 
8138 

436.1007  Regulation  at  68  PR  4933 
eff.  date  delayed  to  8-18-94 
8138 

436   Correction   at   58   PR   50636 

withdrawn 51408 

436.2  Amended;  introductory  text 
revised;  interim;  eff.  10-24-94 
48811 

436.3  Regulation  at  58  PR  4934 
eff.  date  delayed  to  8-18-94 
8138 

436.111  Regulation  at  68  FR  4934 
eff.  date  delayed  to  8-18-94 

...« 8138 

(b)(2)  removed 43053 

436.201  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 
8138 

436.210-^436.217  Regulation  at  58 
FR  4936  eff.  date  delayed  to 
8-18-94 8138 

436.210  Regulation  at  68  PR  4935 
eff.  date  delayed  to  8-18-94 
8138 

436.211  Regulation  at  58  PR  4935 
eff.  date  delayed  to  8-18-94 
8138 

436.212  Regvdatlon  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 
8138 

436.220—436.224  Regulation  at  58 
PR  4935  eff.  date  delayed  to 
8-18-94 8138 

436.220  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 
8138 

436.222  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 
8138 

436.301  Regulation  at  58  PR  4935 
eff.  date  delayed  to  8-18-94 
8138 

436.308  Regulation  at  68  FR  4935 
eff.  date  delayed  to  8-18-94 
8138 
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.8138 


.8138 


.8138 


.8138 


436.310  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.510  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.520  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.522  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.600  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

8138 

(b)  removed 43053 

436.601  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

,^ 8138 

(b)  and  (fXl)  amended;  (e)  re- 
moved  43053 

436.602  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

8138 

(a)  Introductory  text  and  (2) 
amended;  (c)  removed 43053 

436.603  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
8138 

436.604  Regulations  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 

and  10-19-94 8138 

Removed 43053 

436.606  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 

and  10-19-94 8138 

Removed 43053 

436.608  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
8138 

436.610  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
8138 

436.700-436.711  (Subpart  H)  Reg- 
ulation at  58  FR  4938  eff. 
date  delayed  to  8-18-94 8138 

436.811-436.814  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.811  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

,„„  8138 

436.812  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 


436.814  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.821  Regulation  at  58  FR  4908 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


436.831  Revised 1574 

436.832  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


436.840—436.843  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 

436.840  Regulation  at  58  FR  4938 
eff.  date  delayed  to  a-18-94 


.8138 


.8138 


436.841  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.843  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.845  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


Note: 


436.850—436.852  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 

440   Correction   at   58   FR   50635 

withdrawn 51408 

440.180    Revised    (0MB    number 

pending) 37715 

440.185  Added 37717 

440.220  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

440.250  Regulation  at  58  FR  4939 
eff.  date  delayed  to  8-18-94 

8138 

(o)  added 37717 

441.301  (a),  (b)  Introductory  text! 
dXil)  and  (4)  revised; 
(b)(l)(iii)  added  (OMB  num- 
ber pending) 37717 

441.302  Introductory  text,  (c)  and 
(e)  revised;  (f)  redesignated 
as  (h);  new  (f).  (g).  (i)  and  (J) 
added 

441.303  (fK3)  removed;  (0(4)  re^ 
designated  as  (f)(3);  introduc- 
tory text,  (c)(2).  (f)  introduc- 
tory text,  (1).  (2),  new  (3)  and 
(g)  revised;  new  (f)(4) 
through  (10),  (h)  and  (1) 
added   (OMB   number  pend- 

^°«) 37718 


.37717 
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441.304  (a),  (b)  and  (d)  revised 37719 

441.305  Redesignated  as  441.307; 

new  441.305  added 37719 

441.306  Redesignated  as  441.306; 

new  441.306  added 37720 

441.307  Redesignated  from  441.305 
37719 

441.308  Redesignated  fi-om  441.306 
37720 

441.310  Revised 37720 

456.702  Amended;  eff.  10-24-94 48824 

456.703  (b),  (c),  (e)(4),  (fKD.  (2), 
(5),  (6)  and  (h)  revised;  eff. 
10-24-94 48824 

456.705  (b)(2)(i),  (3).  (4).  (c)  and  (d) 

revised;  eff.  10-24-94 48824 

456.714  Revised:  eff.  10-24-94 48825 

456.716  (b),  (d)(5)  introductory 
text  and  (ii)  revised;  eff.  10- 

24-94 48825 

466.71  (cX2)  revised 45402 

466.78  (a)  revised 45402 

473.44  (a)  revised 12184 

482  Authority  citation  revised 46514 

482.12  Introductory  text  and 
(c)(5)(ii)  revised;  interim;  eff. 

10-11-94 46514 

482.66  (aK7)(l)  amended 45403 

485  Heading  revised;  Interim;  eff. 

10-11-94 46514 

485.301  Revised;  Interim;  eff.  10- 
11-94 46514 

485.302  Amended;  interim;  eff.  10- 
11-94 46514 

485.303  (a)  heading,  (d)  and  (e) 
added;  (b)  and  (c)  revised;  in- 
terim; eff.  10-11-94 46514 

485.304  (a),  (b),  (c).  (d)(1)  through 
(4),  (e),  (f)(1)  through  (5). 
(g)(2),  (h)  and  (j)  through  (o) 
amended;  introductory  text, 
(d)  introductory  text,  (f)  in- 
troductory text,  (f)(3)  and  (1) 
revised;  (d)(1)  through  (4)  re- 
designated as  (d)(3)(l) 
through  (iv);  new  (d)(1),  (2). 
(3)  introductory  text,  (r),  (s) 
and  (t)  added;  interim;  eff. 
10-11-94 46515 

485.305  Revised;  interim;  eff.  10- 
11-94 : 46516 

485.306  Revised;  interim;  eff.  10- 
11-94 46516 

485.307  Revised;  interim;  eff.  10- 
11-94 46617 

NoTE:Boldtoci»  pog*  numbw*  bidcal*  1993 


485.308  (a)  Introductory  text  re- 
vised; interim;  eff.  10-11-94 
46517 

485.309  Added:  interim;  eff.  10-11- 

94 46517 

485.311  Added;  interim;  eff.  10-11- 

94 46517 

485.602  Revised 45403 

485.635  (b)  revised 45403 

488  Authority  citation  revised 61S3e 

488.1  Amended 61836 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 108 

488.3  Heading,  (a)(1)  and  (2)  re- 
vised  61S38 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

488.4  Added 61838 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 108 

488.5  Revised 61840 

Regulation  at  58  FR  61840  eff. 

date  corrected  to  2-22-94 108 

488.6  Redesignated  as  488.7;  new 

488.6  added 61840 

Regulation  at  58  FR  61840  eff. 
date  corrected  to  2-22-94 108 

488.7  Redesignated  from  488.6  and 
revised 61840 

Regulation  at  58  FR  61840  eff. 
date  corrected  to  2-22-94 108 

488.8  Re  vised 61841 

Regulation  at  58  FR  61841  eff. 

date  corrected  to  2-22-94 108 

488.9  Added 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.10  (d)  revised 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.11  (b)  amended 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.18  (d)  added;  interim  (OMB 

number  pending) 32120 

488.201  (aXD  revised 61843 

Regulation  at  58  FR  61843  eff. 

date  corrected  to  2-22-94 108 

489  Authority  citation  revised 32120 

489.2  (b)(8)  added;  (c)  revised;  in- 
terim  6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.10  Revised 61843 

Regulation  at  58  FR  61843  eff. 
date  corrected  to  2-22-94 108 
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TITLE  42  Choptef  IV-Con. 

(b)  amended;  Interim 6578 

Regrulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 13459 

489.12  (c)  amended;  Interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.13  Revised;  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13469 

489.20  Regulation  at  57  FR  36018 

confirmed 5A502 

(1)  through  (r)  added;  interim 
(0MB  numbers  pending) 32120 

489.24  Added;  interim  (0MB  num- 
bers pending) 32120 

489.25  Added;  interim 32123 

489.26  Added;  interim 32123 

489.27  Added;  interim 32123 

489.31  Regulation  at  57  FR  36018 

confirmed $8502 

489.53  (a)(10).  (11)  and  (12)  added; 
(b)  and  (cX2)  revised;  Interim 

32123 

489.102  (a)  introductory  text  re- 
vised   45403 

491.9  (c)(2)  revised ."".".'."iiSM 

493.1483  (bXl).  (4).  (5X1)  and  (11) 

amended 685 

494  Removed 49634 

498  Authority  citation  revised 6678 

498.2  Amended;  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459, 

26958 

Chapter  V-Offlco  of  Inspector 
Generd-Heoitti  Care,  Depart- 
ment of  Healtti  and  Human 
Servlce$  (Parts  1000-1999) 

1003  Authority  ciution  revised 

32124.36085 

Authority  citation  correctly 
revised 43666 

1003.100  (bXD  introductory  text. 
(Iv)  and  (V)  revised;  (b)(lXvl) 
added;  interim 32124 

(a).  (bXlXiv)  and  (v)  revised; 
(bXlXvi)  added 36O86 

(a).  (bXlXv)  and  (vi)  correctly 
revised;  (bXlXvii)  correctly 
added 43566 

1003.101  Amended;  interim 32124 

Amended 36086 

Note: 


1003.102  (c)  redesignated  as  (d) 
and  revised;  new  (c)  added; 
interim 32124 

(bX8)  added 36O86 

1003.103  (a)  revised;  (e)  added;  in- 
terim  32125 

(a)  revised;  (e)  added 36086 

(a)  correctly  revised;  (f)  cor- 
rectly added 48566 

1003.105  Revised;  interim !  32125 

1003.106  (a)  heading  and  (4) 
added;  (b)  introductory  text 
revised;  interim 32125 

(d)  redesignated  as  (e);  (a)(4) 
and  new  (d)  added 36087 

(d)  correctly  redesignated  as 
(e);  (a)(5)  and  new  (d)  cor- 
rectly added 48667 

1003.107  Revised;  interim !32126 

1003.108  Revised;  interim 32126 

1003.109  (a)  introductory  text  and 
(4)  through  (6)  revised;  (a)(7) 

and  (c)  added;  interim 32126 

Proposed  Rules: 

1—199  (Ch.  I) 3040 

2 42661.45063 

f"-- 42790 

fO 33242 

?2 38312 

54a 42793 

57 , ioi(M.  36733 

^ «0510.  63909 

84 26850,27257 

1*> 13916 

121 46482 

124 56628 

15693 

400—499  (Ch.  IV) !!.!!!!!.!!!!!!!!. .3040 

405 ."!!6937 

406 714 

410 62312,  66629 

32754 

411 62312 

412 27708.  31303,  44097 

413 65150 

26998.  27708.  29578,  31303,  44097 

414 32754.44097 

417 66366.  66829 

8429,  8435,  11230 

421 8446.  35664.  36415 

424 68829 

431 53481 

13666 

433 4880 

434 23820 
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435 4 65312 

13666.  23820.  31569 

436 65312 

- 13666.31569 

440 51288.  53481.  65312 

f 13666.  36419 

441 51288.  53481 

447 53481.  66312 

13666 

482 27708,31303 

485 ....].[ 27708.  31303 

489 6228,  27708.  31308 

1000—1999  (Ch.  V) 3040 

1001 37202 


1003. 
1004. 


.54096 
....94S2 


BoMkic*  pog*  numtMis  Indteal*  1993  changM. 


TITLE  43-PUBUC  LANDS: 
11  INTERIOR 

Sut>tit{e  A— Office  of  ttie  Secretary 
of  tt>e  Interior  (Parts  1—199) 

4.1100  (d)  removed;  (e)  and  (f)  re- 
designated as  new  (d)  and  (e) 

1488 

4.1105  (a)(5)  added 1488 

4.1109  (a)  amended 1488.  42774 

4.1151  (b)  revised 1488 

4.1152  (a)(2)  revised 1488 

4.1154  (a)(2)  revised 1488 

4.1157  (a)  and  (bXD  revised 1488 

4.1266  (b)(2)  amended 1488 

4.1271  (a)  revised 1489 

11.13  (e)(3)  revised 14281 

11.14  (qq)  revised 14281 

11.15  (aX3)(il)  revised 14281 

11.30  (cXlXv)  revised 14281 

11.31  (a)(2)  revised;  (cX2)  re- 
moved; (c)(3)  and  (4)  redesig- 
nated as  (cX2)  and  (3)  and 
amended;  new  (c)(4)  added 14281 

11.32  (aK2XiiiMA)  and  (fX2)  re- 
vised; (f)(3)  removed 14282 

11.35  Re  vised 14282 

11.60  (dXlXiii)  and  (iv)  revised 14283 

11.71  (aX2)  and  (lX4Xii)  revised 
14283 

11.72  (bX4)  revised 14283 

11.73  (a)  revised 14283 

11.80  Revised 14283 

11.81  Revised 14283 

11.82  Re  vised 14284 

11.83  (a)  and  (b)  revised:  (c)  re- 
moved; (b)(2).  (dX5Xi)  and  (li) 
redesignated     as     (c)(l)(iii). 

Note:  Boidtac*  poga  numb*!*  Indtea)*  1993 


(2XviiXA)  and  (B);  new  (cKD 
introductory  text.  (l)(i),  (ii), 
(2)  introductory  text,  (1) 
through  (vi),  (vli)  heading 
and  (3)  added;  new 
(cX2)(viiXA)  amended;  (d)  re- 
moved  14285 

11.84  (h)  removed;  (1)  redesig- 
nated as  (h);  (a).  (bXD.  (dX2). 
(f).  (g)  heading,  (1).  (2)  intro- 
ductory text.  (1),  (ii).  (ill) 
and  new  (h)  revised 14286 

11.90  (c)  revised 14287 

11.91  (e)  added 14287 

11.92  (b)  revised 14287 

11.93  (a)  revised 14287 

12  Authority  citation  revised 17712, 

36715,44041 

12.2  (d)  added 17712 

12.700—12.830  (Subpart  E)  Added 

36715 

12.901—12.973  (Subpart  F)  Added; 

interim 44041 

37  Added;  eff.  11-1-93 51554 

Ctiapter  I— Bureau  of  Reclama- 
tion. Department  of  tt>e  Interior 
(Parts  200-499) 

230  Removed 18491 

406  Removed 18491 

419  Removed 18492 

423  Removed 18492 

Ctiapter  II— Bureau  of  Land  Man- 
agement, Department  of  tt>e  In- 
terior (Parts  1000-9999) 

1720  Removed 29206 

1821.2-1  (d)  amended 25823 

2070  Removed 29206 

2090  Authority  citation  revised 

60917 

2091.0-3  Amended 60917 

2091.2-1  (b)  amended;  (c)  removed 

60917 

2091.2-2  (b)  revised;  (c)  removed 

60917 

2091.3  Heading  revised 60917 

2091.3-1  (b)  removed;  (a)  redesig- 
nated as  (b);  new  (a)  added 

60917 

2091.3-2  Revised 60917 

2200  Authority  citation  revised 

60918 

2200.0-2—200.0-9    (Subpart    2200) 

Revised 60918 


122  ISA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1.  1993  THROUGH  SEF»TEMBER  30.  1994 


TraE43  Chapter  ll-Con. 

2200.0-9  0MB  number 60920 

2201.1—2201.9  (Subpart  2201)  Re- 
vised  60920 

2202.1    (b)   revised;    (c)   and   (d) 

added 60925 

2203.1  Revised 60926 

2203.2  (a)  and  (d)  revised 60926 

2208.3  Amended 60926 

2510  Removed 29206 

3160  Authority  citation  revised 

58505 

3164.1  (b)  table  amended 58505 

3180  Authority  citation  revised 

58632 

3181.5  Added 58632 

Corrected 16999 

3183.4  (a)  revised 58633 

3185.1  Revised 58633 

3186.1  Amended 58633 

Corrected 16999 

3720  Removed 44855 

3730  Authority  citation  revised 

44866 

3730.0-1  Revised 44856 

3730.0-3  Revised 44856 

3730.0-9  (a)  revised 44856 

3734.1  (a)  and  (c)  revised 44856 

3800  Authority  citation  revised 

44856 

3809.0-8  (e)  added 44856 

3809.O-5  (1)  added 44856 

3809.1-4  (b)(6)  added 44856 

3810  Authority  citation  added 44856 

3811.2-2  Revised 44856 

3811.2-3  Revised 44857 

3811.2-8  Removed 44857 

3820  Authority  citation  revised 

44857 

3821.0-3  Revised 44857 

3821.2  Revised 44857 

3821.3  Revised 44857 

3826.1-3826.5-7  (Subpart  3826)  Re- 
moved   44857 

3827.0-1—3827.6  (Subpart  3827)  Re- 
moved  44857 

3830  Authority  citation  revised 

44857 

3833.(K1  (c)  revised 44357 

3833.0-3  (a)  amended;  (e)  and  (f) 

revised;  (g)  and  (h)  added 44857 

3833.0-5  (e),  (g).  (m)  and  (0)  re- 
vised; (t)  and  (V)  removed; 
(u)  and  (w)  redesignated  as 
(t)  and  (u);  new  (v),  new  (w) 
and  (X)  through  (bb)  added 
44858 


3833.0-9  (a)  revised 44858 

3833.1-1  Revised 44858 

3833.1-2  (c)  and  (d)  added 44869 

3833.1-3  Revised 44359 

3833.1-4  (b)  through  (f)  redesig- 
nated as  (c)  through  (g); 
heading,  new  (f)  and  new  (g) 

revised;  new  (b)  added 44860 

3833.1-5  Revised 44860 

3833.1-6  Revised 4486I 

3833.1-7  Revised 4486I 

(e)(1)  corrected 47815 

3833.2-3  Heading,  (d)  and  (e)  re- 
vised  44862 

3833.2-6  Revised 44862 

3833.3  (c)  added 44862 

3833.4  Heading,  (a)  and  (b)  re- 
vised; (c),  (d)  and  (e)  redesig- 
nated as  (d),  (e)  and  (f);  new 

(c)  added 44862 

3850  Authority  citation  revised 

44863 

3851.3  (c)  revised 44863 

3851.4  Revised 44863 

3851.5  Revised 44863 

3851.6  Added 44863 

3852.2  Amended 44863 

3862.3  Revised 44864 

4700  Authority  citation  revised 

7643,  28275 

4700.0-5  (1)  revised 28275 

4770.3  Revised 7643 

8362.0-1—8352.4  (Subpart  8352)  Re- 
moved  29206 

Public  Land  Orders 

219  Revoked  by  PLO  7046 24648 

725  Revoked  in  part  by  PLO  7072 

39468 

829  Revoked  In  part  by  PLO  7071 

39468 

1094  Revoked  in  part  by  PLO  7050 

25339 

1564  Revoked  in  part  by  PLO  7038 

19640 

17C8  Revoked  in  part  by  PLO  7049 

25338 

Revoked  in  part  by  PLO  7085 

48406 

1731  Revoked  In  part  by  PLO  7021 

65130 

1770  Revoked  in  part  by  PLO  7024 

69239 

1800  Revoked  in  part  by  PLO  7062 

28791 
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.33697 

doTOT 

52238 

.25823 
.29544 
.48406 
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2051  Revoked  In  part  by  PLO  7066 

2301  Revoked  In  part  by  PLO  7008 

2460  Revoked  In  part  by  PLO  6998 

Revoked  in  part  by  PLO  7051 

2588  Revoked  in  part  by  PLO  7063 

2632  Revoked  in  part  by  PLO  7084 

2634  Revoked  in  part  by  PLO  7017 

64692 

4326  Amended  by  PLO  7080 45234 

4484  Revoked  in  part  by  PLO  7074 

39702 

4522  Revoked  in  part  by  PLO  7002 

52684 

Revoked  in  part  by  PLO  7038 
19641 

Revoked  In  part  by  PLO  7086 
48568 

4635  See  PLO  7074 39702 

4825  Revoked  in  part  by  PLO  7047 

24648 

5150  Amended  by  PLO  7064 34582 

5490  Amended  by  PLO  7043 24946 

6986  Corrected 108 

6997  Corrected 58593 

6998 52238 

6999 52238 

7000 52682 

7001 52683 

Corrected 59098 

7002 52684 

7003 53428 

7004 53429 

Technical  correction 58902 

7005 54049 

7006 .57566 

7007 58968 

7008 58969 

7009 62041 

Corrected  by  PLO  7023 66299 

7010 62042 

7011 61843 

7012 6a98 

7013 64165 

7014 64498 

7015 64499 

7016 64499 

Corrected  by  PLO  7085 15636 

7017 64692 

7018 64692 

7019 64693 


7020 64166 

Corrected 68462 

7021 65130 

7022 65936 

7023 66299 

7024 69239 

7025 2301 


7026. 
7027. 
7028. 
7029. 


.1489 
.3000 

.7236 


Technical  correction 12648 

7030 11726 


7081 

7032 

7033 

7034 

7086 

7038 

Corrected. 
7037 


11195 

11196 

11196 

13893 

15636 

» 16842 

19051 

19145 

7088 19640 

7039 19641 

Corrected  by  PLO  7086 48568 

7040 19641 

7041 29638 

7042 24945 

7043 24946 

7044 24946 

7045 24947 

7046 ; 24648 

7047 24648 

7048 24649 

Corrected 29661 

7049 25338 

Corrected  by  PLO  7085 48406 

7050 25339 

7061 25823 


7062. 
7053. 
7054. 


.25824 
.25824 
.25824 


7055 28013 

Corrected 34899 

7056 29206 


7057. 
7058. 
7059. 
7060. 
7061. 
7062. 
7063. 
7064. 
7065. 


.28788 
.28789 
.28789 
.28790 
.29545 
.28791 
.29544 
.34582 
.35054 


7066 

7067 

Corrected. 


.35858 
.39635 
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TITLE  43 

7068 

Public  Land 
Ofders— Con. 

36859 

7069 

35267 

7070 

..39701 

7071 

..39468 

7072 

.  39468 

7073 

..39469 

7074 

39702 

7075 

39702 

7076 

39702 

7077 

43296 

7078 

44332 

7079 

45234 

7080 

45234 

7081 

45887 

7082 

47096 

7083 

.  48179 

7084 

.  48406 

7086 

48406 

7088 

48568 

7087 

48568 

7088 

..49843 
..49843 
..49844 

,36108 

,38153 

,40819 

2343 

7089 

7090 

Proposed  Rules: 

1—199  (Subtitle  A) 9718 

4 - 14314 

11 

23098  32175 

12 

39 

39216 

46952 

36108 

.65692 

46801 

65693 

65693 

65694 

64277 

33251 

49623 

36108 

38153 

46806 

46806 

.39228 

46806 

29407 

64919 

.24572 

.24572 

.24572 

.24572 

.24572 

.24572 

.24572 

38153 

200—499  (Ch.  n 

9718 

230 

408 

40 

406 

419 

423 

^6 

59427 

997 

432 

39316 

1000— 9999  (Ch.n).. 
1780 

9718 

14314  25385 

2800 

35596 

2810 

35596 

2820 

2880 

35596 

3160 

3400 

718, 11019, 12570, 

3720 

3730 

3800 

3810 

3820 

3830 

3860 

4100 

14314  25385 

4700 512971 

TITLE    44-EMERGENCY     MAN- 
AGEMENT AND  ASSISTANCE 

Chapter    I— Federal    EmergerK:y  I 
Marxigement     Agency     (Parts 
0-399) 

2  Revised 26133 

2.81  0MB  numbers 26140 

10  Authority  citation  revised 954 

10.8  (c)(2)(x)  added;  Interim 954 

58  Authority  citation  revised 62424 

59.1  Amended 62424 

59.24  Table  amended 2755 

61  Authority  clUtlon  revised 62424 

61.3  Amended 62424 

61.4  (a)  desigmation  and  (b) 
through  (e)  removed;  (1) 
through  (4)  redesignated  as 

(a)  through  (d) 62424 

61.5  (d)(1),  (2),  (e)  through  (h)  and 
(j)  removed;  (d)(3)  and  (1)  re- 
designated as  (d)  and  (e);  (a) 

and  new  (d)  amended 62424 

61.6  (c)  added 62424 

61.9  Revised 26741 

61.13  (a)  and  (d)  amended 62424 

61  Appendix  A  (1)  revised 62424 

Appendix  A  (2)  revised 62432 

Appendix  A  (3)  added 62439 

62  Authority  citation  revised 62447 

62.3  (b)  revised;  (d)  removed 62447 

62.24  Added;  interim 38572 

62  Appendix  A  revised;  interim 

26966 

Appendix  A  amended;  interim 

38573 

64.6  Table  amended  ...51577,  52019.  58654, 

58656,  58970,  63900,  67693 

Table  amended  ...4005,  5727,  9672,  11727, 

24650,  24653,  30706,  36370,  38922, 

44333,  44335.  49354 

65.4  Table  amended 68040,  68044 

Table  amended:  lnterim....68042,  68045 
Table  amended;  interim 6728,  5729, 

12186,  12187, 17715.  17716,  28486, 
32128,  33441,  39973,  40829,  49582 

Table  amended 5730. 12184,  17713, 

17718,  28485,  32129,  33440,  43054, 
44337,  44338 
67    Flood   elevation    determina- 
tions  68047,68050 

Flood     elevation     determina- 
tions  5732,  5733,  12188,  12190,  17719, 
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17720.  17722,  32130,  33443,  40831. 
43055,59584 
206.266  (a)  revised 55022 

206.430  Revised;  interim 24356 

206.431  (c)  revised;  interim 24356 

206.432  (b)  and  (c)  revised;  in- 
terim  24356 

206.434  (c)(4)  revised;  (d)  and  (e) 
redesignated  as  (f)  and  (g); 
new  (d)  and  new  (e)  added; 
Interim 24356 

311  Correctly  removed;  CFR  cor- 
rection  24947 

322  Removed 36088 

362  Added 35631 

Ctiapter  IV— Department  of  Com- 
merce and  Department  of 
Transportation  (Parts  400—499) 

403.1  Revised 8413 

403.2  Revised 8413 


59. 
60. 
61. 
64. 


Proposed  Rules: 


.15351 
.15351 
.13298 
.15351 


66 ; 15351 

67 51596,  68101. 68105 

.5747.  6748, 12213,  12216,  26167,  26171, 

26177.  28505,  36421,  40002,  40841. 

43082,  44393.  48261,  49623 

15361 


70.. 
75.. 
152. 
354. 


.15351 
.48277 
.38306 


Note: 


BoMtac*  pog*  numbws  tndtetif  1993  chongM. 


TITLE  45-PUBUC  WELFARE 

Subtitle  A— Department  of  Healtti 
and  Human  Services,  (^erteral 
Administration  (Parts  1—199) 

5b.ll  (b)(2)(vii)  added 36718 

46  Authority  ciUtion  revised 28276 

46.204  (d)  removed 28276 

74  Authority  citation  revised 43760 

Heading  revised;  interim 43760 

74.1—74.5   (Subpart   A)   Revised; 

Interim 43760 

74.10—74.17  (Subpart  B)  Revised; 

interim 43763 

74.20-74.62  (Subpart  C)  Revised; 

Interim 43764 

74.50—74.57     (Subpart     G)     Re- 
moved; interim 43776 


74.60—74.62     (Subpart     H)     Re- 
moved; interim 43776 

74.70—74.76  (Subpart  I)  Removed; 

interim 43775 

74.70—74.73  (Subpart  D)  Revised; 

Interim 43374 

74.80—74.85  (Subpart  J)  Removed; 

Interim 43776 

74.80—74.82  (Subpart  E)  Revised;. 

interim 43776 

74.90—74.97     (Subpart     K)     Re- 
moved; interim 43775 

74.90—74.91  (Subpart  F)  Revised; 

interim 43776 

74.100—74.108    (Subpart    L)    Re- 
moved; interim 43776 

74.110—74.116    (Subpart    M)    Re- 
moved; interim 43775 

74.120—74.127    (Subpart    N)    Re- 
moved; interim 43775 

74.130—74.145    (Subpart    O)    Re- 
moved; interim 43775 

74.160-74.164    (Subpart    P)    Re- 
moved; interim 43775 

74.170—74.177    (Subpart    Q)    Re- 
moved; Interim 43775 

74.304  (Subpart  T)  Removed;  in- 
terim  43775 

74.701—74.720  (Subpart   AA)   Re- 
moved; interim 43775 

74  Appendix  A  added;  interim 43775 

Appendixes  O  and  H  removed; 
Interim 43776 

95.606  Amended 30708 

96.611  (a)(2)  and  (5)  revised 30708 

95.626  Revised 30708 

96  Authority  citation  revised. 60128 

96.1  (f)  revised 60128 

96.17  Re  vised 60128 

96.74  Added 60129 

96  Appendix  A  added 60129 

Appendix  B  added 60131 

Ctiopter  11— Office  of  Family  As- 
sistance (Assistance  Programs). 
Administration  for  Ctiiidren  and 
Families,  Department  of  Healtti 
and  Human  Services  (Ports 
200-299) 

205.35  Introductory  text  amend- 
ed  30708 

205.37  Heading      revised;      (a) 
through  (e)  amended 30709 

205.38  (a)  revised;  (b),  (c)  and  (e) 
amended 30709 


Note:  SoMtac*  poga  numbws  Indteol*  1993  changM. 


LSA-UST  OF  CFR  SECTIONS  AFFEaED 
CHANGES  OCTOBER  1.  1993  THROUGH  SEPTEMBER  30.  1994 


TITLE  45  Chapter  il-Con. 

205.50  Regulation  at  58  FR  49920 

confirmed 26142 

233  Authority  citation  revised 60MS 

Authority  citation  revised 4839 

233.20  (a)(2Kvl)  revised;  (a)(2)(vll) 

removed 60135 

(aX3)(vl)(B),    (13K1XAX2).    (2), 

(b)  and  (c)  added 3319 

(aX3)(lv)(B)  and  (2)(4)(li)Cd;  re- 
vised; (aXSXxxl)  and 
(aX4Xll)rp;  through  (u)  added 

4839 

(aX3XxlvXA)  revised 10800 

Regulation  at  58  FR  49920  con- 
firmed  26142 

233.90  Regulation  at  58  FR  49920 

confirmed 26142 

235  Authority  citation  revised 12861 

235.64  Heading  and  Introductory 

text  revised 12861 

235.112  (f)  removed;  (g)  redesig- 
nated as  (f)  and  revised 12861 

Chapter  IV— Office  of  Refugee 
Resettlemerit.  Admlnistratior)  for 
Children  and  Families.  Depart- 
ment of  Health  and  Human 
Services  (Parts  400-499) 

400.2  Amended 64507 

400.60  (b)  amended 64507 

400.100  (b)  amended 64507 

400.203  (b)  amended 64507 

400.204  (b)  amended 64507 

400.209  (b)  amended 64507 

400.211  Added 64507 

Chapter  VI— National  Science 
Foundation  (Parts  600—699) 

606.70  (c).  (d)  and  (f)  Introductory 

text  amended 37437 

607  Added 66769 

608  Added 66772 

610  Removed 37437 

611.9  (b)  amended 37437 

611  Appendix  A  amended 37437 

612.2  (b)  amended 37437 

(c)  amended 37438 

612.3  (a),  (c)  and  (f)  amended 37438 

613.2  (a)  amended 37438 

613.3  (a)  amended 37438 

613.4  (a)  amended 37438 

614.2  (b)  amended 37438 

615  Added 44066 

630  Removed 37438 


640.2  (a)  revised 37438 

641.14  (m)  amended 37438 

641.16  (d)  amended 37438 

641.20  Amended 37438 

650.4  (a)  amended 37438 

650.11  Amended 37438 

670  Authority  citation  revised 42519 

670.4  (c)  revised 42519 

670.34  (b)(33)  through  (36)  added 

42519 

670.50—670.72  (Subpart  K)  Regu- 
lation at  58  FR  34718  cor- 
rectly redesignated  as  Part 
672;  eff.  date  corrected  to  8- 
15-93 S4522 

671  Regulation  at  58  FR  34719  eff. 

date  corrected  to  8-15-93 54522 

671.2  Amended 37438 

671.6  (b)  amended 37438 

672  Regulation  at  58  FR  34718 
correctly  redesignated  fi-om 
670.50—670.72  (Subpart  K); 
eff.  date  corrected  to  8-15-93 
54522 

672.3  Heading  and  (f)  through  (1) 
amended 37438 

689.6  (a)  amended 37438 

689.7  (a)  amended 37439 

Chapter  )a— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 

1180.78  Added 15344 

Chapter  XII-ACTION  (Parts 
1200-1299) 

1207.1-2  Amended 15122 

1207.3-1  (V)  added 15122 

1207.3-5  (aX3).  (4)  and  (cX6)  re- 
vised  15122 

1208.1-2  Amended 15122 

1208.3-1  (V)  added 15122 

1208.3-6  (aX3).  (4)  and  (cX5)  re- 
vised  16122 

Chapter  XIII— Office  of  Human 
Development  Senrices.  Depart- 
ment of  Health  and  Human 
Sendees  (Parts  1300-1399) 

1355  Authority  citation  revised 

67924 

1366.20  Amended 67924 

1366.30  (e)  revised 67924 

1365.40  Added 67924 
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1355.50  Added;  Interim 67945 

1355.52  Added;  interim 67945 

1356.53  Added;  interim 67945 

1365.54  Added;  interim 67946 

1355.65  Added;  Interim 67946 

1366.56  Added;  Interim 67946 

1355.57  Added;  Interim 67946 

1365.60  (e)  added;  Interim 67947 

1356   Appendixes    A    through    F 

added 67926 

Aiqiendlxes  A,  D  and  E  cor- 
rected  13535 

Aiqiendixes  A  through  D  cor- 
rected  42520 

1356  Authority  citation  revised 
67936 

Technical  correction 13535 

1356.20  (b),  (c)  and  (d)  redesig- 
nated as  (d),  (e)  and  (f);  new 

(b)  and  new  (c)  added 67936 

1356.60  (c)(2)(x)  and  (d)  added 67936 

1357  Authority  citation  revised 
67936 

1357.15  (h)  added 67936 

(h)  corrected 13535 

Chapter  )(VI— Legal  Services 
Corporation  (Ports  1600-1699) 

1601  Removed 21666 

1602  Authority  citation  revised 
52919 

1602.2  Revised 52919 

Regulation  at  58  FR  52919  eff. 

date  delayed  to  10-2-94 65292 

RQg\ilation    at    58    FR    52919 

withdrawn 49584 

1602.4  Revised 52919 

Regulation  at  58  FR  52919  eff. 

date  delayed  to  10-2-94 65292 

Regulation    at    58    FR    52919 

withdrawn 49584 

1602.6  Revised 52920 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 65292 

R^ulation    at    58    FR    52920 

withdrawn 49584 

1602.6  Added 52920 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 65292 

Regulation    at    58    FR    62920 
withdrawn 49684 

1602.7  Revised 52920 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 65292 

Regulation    at    68    FR    62920 
withdrawn 49584 


1602.8  (a).  (bX3).  (4),  (5).  (c)  Intro- 
ductory text  and  (d)  revised 
52920 

Regulation  at  58  FR  62920  eff. 

date  delayed  to  10-2-94 65292 

Regxilation    at    58    FR    52920 

withdrawn 49684 

1602.9  (a)(2)  and  (6Xlv)  revised 52921 

Regulation  at  58  FR  52921  eff. 

delayed  to  10-2-94 65292 

Regulation    at    68    FR    52921 
withdrawn 49584 

1602.10  Revised 52921 

Regulation  at  58  FR  62921  eff. 

date  delayed  to  10-2-94 65292 

Regulation    at    58    FR    52921 
withdrawn 49684 

1602.12  Revised 52921 

Regulation  at  68  FR  62921  eff. 

date  delayed  to  10-2-94 65292 

Regulation    at    58    FR    52921 
withdrawn 49684 

1602.13  Revised 52921 

Regulation  at  68  FR  52921  e^. 

date  delayed  to  10-2-94 65292 

Regulation    at    58    FR    52921 

withdrawn 49584 

1611  Appendix  A  revised 12650 

Chapter  )(VIII— Harry  S.  Truman 
Scholarship  Foundation  (Parts 
1800-1899) 

1801  Revised 43058 

Chapter  )(XIII— Arctic  Research 
Commission  (Part  2301) 

Chapter  XXni  Established 57698 

2301.170  (c)  revised 57699 

Chapter  )(XIV— James  Madison 
Memorial  Fellowship  Foundation 
(Parts  2400-2499) 

Chapter  XXIV  Revised 27490 

2490  Added 57699 

2490.170  (c)  revised 57699 

Chapter  )0(V— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2550) 

Chapter  XXV  Heading  revised; 

interim - 60981 

2610  Added _ 13783 

2613  Added 13785 


Note:  BoMtac*  peg*  numben  Indlcal*  1993  chonga*. 
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TITLE  45  Chapter  XXV-Con. 

2515  Added 13786 

2516  Added 13736 

2517  Added 13790 

2518  Added 13792 

2519  Added 13792 

2520  Added 13794 

2521  Added 13794 

2522  Added 13795 

2523  Added ..!.13804 

2524  Added I13805 

2525  Added;  interim 30710 

2526  Added:  interim 30711 

2527  Added;  interim 30712 

2528  Added;  interim 30713 

2529  Added;  interim 20714 

2530  Added 13306 

2531  Added 138O6 

2532  Added 13307 

2533  Added 13308 

2540  Added 13308 

2541  Added 41593 

2542  Added 41614 

2560  Added;  interim «0981 

Proposed  Rules: 

1—199  (Subtitle  A) 3040 

96 60498 

98 24510 

200—299  (Ch.  H) 3040 

212 42795 

255 24510 

256 24510 

257 24510 

300—399  (Ch.  ni) 3040 

302 6i2S99 

303 62599 

304 62S99 

400-499  (Ch.  IV) 3040 

400 41417 

402 28038 

615 35079 

1000—1099  (Ch.  X) 3040 

1160 16162 

1300-1399  (Ch.  Xni) 3040 

1307 46306 

1321 12728 

1340 26046 

1370 64920 

1607 30885 

1608 49891 

1621 49893 

2400  (Ch.  XXIV) Z'" 16585 

2510 


2513. 
2515. 
2516. 


.1194 
.1194 
.1194 
.1194 


2517. 
2518. 
2519. 
2520. 
2521. 
2522. 
2523. 
2524.. 
2530.. 
2531.. 
2532.. 
2533.. 
2540.. 


.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 


TITLE  46-SHIPPING 
Chapter  I— Coast  Guard.  Depart- 
ment   of    Transportation    (Parts 
1-199) 

1  Technical  correction 65131 

1.03-15  (h)(1)  revised 60265 

1.03-45  Added 60265 

4  Authority  citation  revised 39471 

4.05-1  Revised;  interim 39471 

4.05-10  Revised;  interim 39471 

10  Authority  citation  revised 49297 

10.103  Regulation  at  55  FR  14798 

confirmed 10756 

10.107  Regulation  at  55  FR  14799 

confirmed 10756 

10.109  (d)(3)  added;  eff.  10-27-94 

49297 

10.201  Regulation  at  55  FR  14799 
confirmed 10756 

10.202  Heading,  (a),  (b)  and  (c)  re- 
vised; eff.  10-27-94 49297 

10.203  Revised;  eff.  10-27-94 49297 

10.205  Regulation  at  55  FR  14799 

confirmed 10756 

10.209  Revised;  eff.  10-27-94 ."!49299 

10.468  Regulation  at  55  FR  14799 

confirmed 10756 

10.470  Regulation  at  55  FR  14799 

confirmed 10756 

10.472  Regulation  at  55  FR  14801 

confirmed 10756 

10.474  Regulation  at  55  FR  14801 

confirmed 10756 

10.476  Regulation  at  55  FR  14802 

confirmed 10756 

10.540  Regulation  at  55  FR  14802 

confirmed 10756 

10.542  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 

10.544  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 
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10.805  (f)  added;  eff.  10-27-94 49300 

10.811  Added;  eff.  1-1-95 49300 

10.903  (b)(1),  (2)  and  (3)  redesig- 
nated as  (b)(2),  (3)  and  (4); 

new  (b)(1)  added 10756 

10.920  Regulation  at  55  FR  14802 

confirmed 10766 

10.950  Regulation  at  55  FR  14804 

confirmed 10756 

12  Authority  citation  revised 28792, 

49300 

12.02-9  (e)  added:  eff.  10-27-94 49300 

12.02-15  Revised;  eff.  10-27-94 49300 

12.02-17  (b)  revised;  eff.  10-27-94 

49300 

12.02-18  (aX7)  added;  eff.  10-27-94 

49301 

12.02-27  Added;  eff.  10-27-94 49301 

12.02-29  Added;  eff.  1-1-95 49302 

12.25-5  Removed 28792 

15  Authority  citation  revised 4841 

15.301  Amended;  interim 4841 

Regulation  at  55  FR  14805  con- 
firmed  10756 

15.520  Regulation  at  55  FR  14806 

confirmed..- 10756 

15.810  Regulation  at  55  FR  14805 

confirmed 10756 

16.812  Revised;  Interim 4842 

16  Conunon  preamble 68194 

16.106  Amended „ 28792 

16.210  (a)  revised 28792 

16.600  (Subpart  E)  Added 68277 

16  Appendix  B  added 68279 

30  Authority  citation  revised 52602 

30.01-5  (e)(2)  revised 52602 

30.25-1  Table  revised 17005 

Table  amended 45135,  45136 

31  Authority  citation  revised 52602 

31.10-21a  Added 52602 

32  Authority  citation  revised 52602 

32.68  Added 52602 

35.01-60  Added 16779 

38  Authority  citation  revised 39966 

38.01-2  (a)(9Ki)  revised 39966 

40.01-1  Amended 17011 

40.01-6  Removed 17011 

40.15-1  (a)(3)  and  (e)  amended 17011 

67  Revised 60266 

Policy  statement 24060 

Authority  citation  revised. 49846 

67.14  0MB  numbers 60269 

67.19  (c)(2)  corrected 66131 

(a)  and  (b)  revised;  eff.  10-31-94 

49846 

67.38  Revised:  eff.  10-31-94 49846 


67.36  Redesignated  from  67.37  and 
revised;  10-31-94 49846 

67.37  Redesignated  as  67.36;  new 

67.37  added;  eff.  10-31-94 49846 

67.39  (b),  (c)  and  (d)  revised;  eff. 

10-31-94 49847 

67.43  Corrected 66131 

67.111  (a)  introductory  text  cor- 
rected  66131 

67.113    Introductory    text    cor- 
rected  65131 

67.117  (a)  introductory  text  cor- 
rected  65131 

67.119  (e)  revised;  eff.  10-31-94 49847 

67.141  (a)(1)  corrected 65131 

67.143  Corrected .....66131 

67.145  (d)  corrected 65131 

(a)  amended;  eff.  10-31-S4 49847 

67.165  (a)  corrected 66131 

67.171  (d)  revised;  eff.  10-31-94 49847 

67.173  Corrected 65131 

67.217  (a)(3)  and  (4)  corrected 65131 

67.321  Revised;  eff.  10-31-94 49847 

67.500—67.560  (Subpart  Y)  Head- 
ing corrected 65131 

67.500  (a)  corrected 65131 

67.539  Revised;  eff.  10-31-94 49847 

67.550  Table  corrected 65243 

67  Appendix  A  corrected 65132 

68  Policy  statement 36088 

Technical  correction 39635 

69  Policy  statement 57747 

Technical  correction 60731 

78  Authority  citation  revised 16779, 

39966 

78.10-1  Revised 16779 

78.80-10  Revised 39966 

97  Authority  citation  revised 16779, 

39966 

97.10-5  Revised 16779 

97.70-10  Revised 39966 

98.01-1  (e)  amended 17011 

147.45  (fK4),  (hXD  and  (2)  amend- 
ed  17011 

147.95  (b)  amended 17011 

150  Table  I  revised 17011 

Table  n  amended 17025 

Appendix  I  amended 17026 

151.05  Table  amended 17027.  46136, 

46137,  45138 

161.05-2  Added 45136 

151.12-5  Amended 17028,  45139 

161.50-20  (b)(1)  and  (k)  amended 

17028 

151.50-77  Heading  revised 17028 

151.50-86  Heading  revised 17028 


Note:  Boidtoc*  pegs  numbwt  btdteol*  1993  changM. 
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TITLE  46  Chapter  l-Con. 

153  Nomenclature  change 17028 

153.0  (b)(1)  and  (3)  through  (6)  re- 
vised  17028 

153.9  (a)  Footnote  2  removed 17028 

153.560  Heading  revised 17028.  45139 

153.565  Added 45139 

153.1052  Revised 45139 

153  Table  1  revised 17028 

Table  2  amended 17044.  45142 

Appendix   m   redesignated  as 

Appendix  II 17045 

Table  1  amended 46139,  45140 

160  Technical  correction 51576 

171.080  Regulation  at  57  FR  41826 
and  58  FR  45264  suspension 

extended  in  part 9099 

Correctly  suspended  in  part 17047 

194  Heading  revised 39966 

Authority  citation  revised 39966 

194.05-7  (a),  (b)  and  (d)  introduc- 
tory text  revised 39966 

Chapter  ll-Marmme  Administra- 
tion, Department  of  Transpor- 
tation (Parts  200-399) 

232  Authority  citation  revised 62043 

232.1  (b)  revised 62043 

232.2  (c)  removed;  (d).  (e)  and  (f) 
redesignated  as  (c).  (d)  and 
(e):  (a),  (b)  and  new  (d) 
amended;  new  (c)  and  new  (e) 
revised ., 62043 

232.3  (a)  amended 62044 

232.4  (bKA)(JO)  and  (11)  redesig- 
nated as  (b)(A)(ii)  and  (/O); 
(bKAK2)(i).  (tf)(i).  (Iv).  new 
ai),  (B)(7)(ii)  and  (h)(A)(*Xi) 
amended;  (b)(A)(JXii).  (^)(ii). 
(5)  heading.  («)(ii),  new  (10) 
heading,    new    (11)    heading 

and  (12)  heading  revised 62044 

(bKA)(tf)(c)  corrected 64798 

232.5  (b)(E)(2)(il)  and  (ill)  amend- 
ed; (b)(E)(;i)(i)  revised 62044 

298  Authority  citation  revised 15128 

298.1  Revised;  interim 15128 

Regulation  at  59  FR  15128  con- 
firmed  47560 

298.2  (b).  (d).  (e).  (f).  (m).  (8X3). 
(4Xv)  and  (w)  amended; 
(8X4)(vi)  removed;  (c) 
through  (g),  (h)  through  (1) 
and  (m)  through  (w)  redesig- 
nated as  (d)  through  (h).  (1) 
through  (p)  and  (r)  through 


(bb);  new  (c).  (i),  (j),  (k)  and 
(q)  added;  new  (xX4Xiv)  re- 
vised  15128 

Regulation  at  59  FR  15128  con- 
firmed; (0.  (k),  (q).  (r)  and  (x) 
revised;    (i).    (w)    and    (bb) 

amended 4756O 

298.3  (e)  existing  text  designated 
as  Introductory  text  and 
amended;  (e)(1),  (2)  and  (3) 
added 15129 

Regulation  at  59  FR  15129  con- 
firmed  47560 

(e)  introductory  text  amended 
47561 

298.10  (e)  added 15129 

Reg\Uation  at  59  FR  15129  con- 
firmed  47560 

298.11  (c)  amended 15129 

Regulation  at  59  FR  15129  con- 
firmed  47560 

(a)  and  (c)  revised 4756I 

298.12  (bXlXi).  (11)  and  (cX4)  re- 
vised; (f)  existing  text  des- 
ignated as  (f)(1)  and  amend- 
ed; (f)(2)  added 15130 

Regulation  at  59  FR  15130  con- 
finned 47560 

(0(2)  amended;  (bX4)  added 47562 

298.13  (a)(2Xii).  (iii)  and  (iv)  re- 
designated as  (aK2Xlli),  (iv) 
and  (V);  new  (a)(2)(il).  (d)(3) 
and  (eX3)  added;  new 
(aX2Xiv),  (3).  (b)(5).  (6).  (cXD 

and  (2)  amended 15130 

Regulation  at  59  FR  15130  con- 
finned 47560 

(aX2Xi)  and  (3)  amended 47562 

298.14  (a)  introductory  text  re- 
vised; (aXlKli).  (ill),  (iv). 
(2XiXB),  (C).  (D).  (F)(1),  (il). 
(iii)  and  (bXD  introductory 

text  amended 15130 

Regulation  at  59  FR  15130  con- 
finned 47560 

298.16  (b)  amended 15130 

Regulation  at  59  FR  15130  con- 
firmed  47560 

298.17  Introductory  text  and  (a) 
through  (d)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (4);  (a)(5).  (6)  and  (b) 
added 15131 

Regulation  at  59  FR  15131  con- 
firmed  47560 
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(b)  Introductory  text  amended 

47562 

298.10—298.17  (Subpart  B)  Appen- 
dix B  removed 15131 

Regulation  at  59  FR  15131  con- 
firmed  47560 

298.18  Added 15133 

Regulation  at  59  FR  15133  con- 
firmed  47560 

(bXl)  amended 47562 

298.19  Added 15133 

Regulation  at  59  FR  15133  con- 
firmed  47560 

(a),  (bXD  and  (3)  amended 47562 

298.20  (a)  introductory  text.  (2). 
(3)  and  (b)  amended;  (a)(4) 
added;  (c)  revised 15131 

Regulation  at  59  FR  15131  con- 
firmed  47560 

(Ore  vised 47562 

298.21  (a)  introductory  text.  (2), 
(b).  (CX12).  (13).  (d).  (f)  and 
(g)  amended;  (c)(14)  and  (IS) 
added 15131 

Regulation  at  59  FR  15131  con- 
firmed  47560 

(a).  (cX13).  (14)  and  (15)  amend- 
ed; (CX16)  added 47562 

298.22  (1)  and  (2)  redesignated  as 
(a)  and  (b);  introductory 
text,  new  (a)  and  new  (b) 
amended;  (c)  added 15131 

Regulation  at  59  FR  15131  con- 
firmed  47560 

298.23  Amended 15131,  47562 

Regulation  at  59  FR  15131  con- 
firmed  47560 

298.27  Amended 15131 

Regulation  at  59  FR  15131  con- 
firmed  47560 

298.28  (a)(2Xi).  (ii)  and  (iii) 
amended;  (aX2Xiv)  added 15131 

Regulation  at  59  FR  15131  con- 
firmed  47560 

298.31  (a)  revised;  (c)  amended 15131 

Regulation  at  59  FR  15132  con- 
firmed  47560 

(a)  existing  text  designated  as 
(a)(1)  through  (5);  new  (a)(2) 
revised 47562 

298.32  (a)(1).  (2),  (3),  (b)(2).  (3).  (6) 
and  (7)  amended;  (b)(4)  re- 
vised; (b)(8)  and  (9)  added 15132 

Regulation  at  59  FR  15132  con- 
firmed  47560 

(a)(6).  (bX4)  and  (5)  revised 47562 


298.33  (b),  (c),  (e).  (g)  and  (h) 
amended 15132 

Regulation  at  59  FR  15132  con- 
firmed  47560 

298.34  (b)  amended 16132 

Regulation  at  59  FR  15132  con- 
firmed  47660 

298.35  (bXlXi).  (cXlXD.  (v).  (vl). 
(d)  introductory  text  and  (e) 
amended;  (b)(lXv)  and 
(c)(l)(vii)  added 16132 

Regulation  at  59  FR  16132  con- 
firmed  47660 

(d)  introductory  text  amended; 
(e)(5)  added 47563 

298.36  (a),  (c)  and  (d)  amended 16132 

Regulation  at  59  FR  15132  con- 
firmed  47560 

298.37  Amended 16132 

Regulation  at  59  FR  15132  con- 
firmed  47660 

298.39  Amended 16133 

Regulation  at  69  FR  16133  con- 
firmed  47660 

298.41  (b)  amended 16133 

Regulation  at  58  FR  16133  con- 
firmed  47560 

298.42  Amended 15133 

Regulation  at  59  FR  15133  con- 
firmed  47560 

381  Authority  citation  revised 40264 

381.9  Added 40264 

Ct>apter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

501  Revised 964 

501.30  (b)(1)  revised 44641 

502  Authority  citation  revised 56976 

502.27  (c)  amended 5«976 

502.67  (aX3Xd)  and  (eXD  intro- 
ductory text  revised 58976 

502.155  Revised 58976 

503.68  Revised 15636 

530  Removed 13469 

585  Re  vised 64910 

586.6  Removed 26143 

Proposed  Rules: 

1—199  (Ch.  I) 47576 

10 51408 

10644 

12 „...51408.  64278 

...: 10544 

16 64278 

7614.  10544 
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TITLE  46  Proposed  Rules:— Con. 

25 2575.  7668,  8100,  10461 

28 47034 

30—40  (SubCh.  D) 44396 

30 45150.48845 

31 44396 

38 16783 

40 29259 

67 51298 

725,31580 

71 44396 

78 16783 

91 44396 

97 16783. 17418,  40004 

114 1994,  14132 

115 


116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 
124. 
125. 
126. 
127. 
128. 
129. 
130. 
131. 
132. 
133. 
134. 
135., 
136.. 
137.. 
138.. 
139.. 


..1994 
..1994 
..1994 
..1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 


148 17418.40004 

150 45150 

151 45150 

153 45150 

154 29259 

160 S9428 

2575,7668 

167 44396 

170 1994 

171 .....iaM,  40855 

173 1994 

175 1994 

176 1994.44396 

177 1994 

178 


179. 
180. 


.1994 
.1994 
.1994 


.1994 
.1994 
.1994 
.1994 
.1994 


181 

182 , 

183 

184 

185 

189 44396 

194 16783 

381 24390 

401 17303,  18774 

403 17303,  18774 

404 17303. 18774 

502 68841 

31584.38411 

503 6610,38411 

510 38411 

514 62077 

1515,  4885,  5974.  38411,  38418 

540 15149,  18443,  23182,  30567,  38411 

552 16592,  27002,  38418 

560 38418 

571 62616 

1923,  13471 

572 62616 

1923,  13471,  38418 

580 62077 

1515,5974 

581 62077 

1515,  4885,  5974 

583 38411 

585 52248.  16592 

TITLE 
47-TELECOMMUNICATION 
Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Waiver 63086 

Periodic  review  of  regulations 

3633 

Report 35631 

0  Technical  correction 25825 

0.5  (a)(14)  added 32132 

0.11  (a)(10)  removed;  (a)(ll)  and 
(12)   redesignated   as   (aXlO) 

and  (11) 26971 

0.61  (a)  revised;  (h)  and  (j) 
through  (n)  removed;  (i)  re- 
designated as  (h) 32132 

(a)  revised 33374 

0.91  (n)  added 26747 

(1)  revised 26971 

Introductory  text  revised 38374 

0.101  Added 32132 

0.111  (o)  added 26971 

0.131  (k)  removed 543 
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(k)  added 24957 

0.182  Heading  revised 26971 

0.183  Re  vised 26971 

0.185  Introductory  text,  (a)  and 

(b)  revised 26971 

0.231  (a),  (b)  and  (i)  removed;  (c) 
through  (h),  (j),  (k)  and  (1) 
redesigrnated  as  (a)  through 

(0,  (g),  (h)  and  (i) 26971 

(a)  revised 30998 

(h)  removed ; 39708 

0.251  (a)  added 39703 

0.284  (a)(4)  revised 26971 

(a)(10)  removed 32132 

0.311  (f)  added 68053 

0.321  Undesignated  center  head- 
ing and  section  added 32132 

0.325  Added 32132 

0.331  (d)  removed 543 

(g)  and  (h)  revised 26971 

0.332  (d)  revised 26971 

0.406  (b)(2)  revised 30998 

0.408   (b)    table    amended    (0MB 

numbers) 55023 

0.453  (g)  revised 28374,  38374 

(a)  introductory  text,  (1)  and 
(4)  revised;  (a)(5)  through  (7) 

added 32132 

0.455  (a)  introductory  text.  (1) 
ftnd  (5)  revised;  (a)(6),  (11) 
and  (12)  removed;  (a)(7) 
through  (10)  redesignated  as 
(a)(6)  through  (9);  (d)  added 

32133 

0.467  (a)  redesignated  in  part  as 
(a)(1)  and  (2);  heading,  (a) 
table  and  new  (a)(2)  revised 

21946 

0.486  Removed 543 

1  Report  and  order 8413 

Authority  citation  revised 22985 

Technical  correction 25825 

1.7  Added 44340 

1.49  (a)  amended 63087 

(a)  revised 37721 

1.50  Revised 37721 

1.402  (g)  added 42528 

1.423  Re  vised 66300 

1.742  Revised 30998 

1.773  (a)(4)  and  (b)(3)  revised 51247 

1.821  Introductory  text  revised 

38375 

1.912  (a)  revised 543 

(e)  redesignated  as  (f);  new  (e) 

added 24957 

1.922  Table  amended 24957 


1.924  (d)  added 9101 

1.972  (a)(1)  and  (c)  amended 24957 

1.1102  Table  amended 68541 

Revised 31009 

Table  corrected 32489 

1.1103  Revised 31014 

1.1104  Revised 31015 

1.1105  Revised 31018 

1.1106  Redesignated  as  1.1107 30998 

Revised 31029 

1.1107  Redesignated  as  1.1108; 
new  1.1107  redesignated  from 
1.1106  and  amended 30998 

1.1108  Redesignated  as  1.1109; 
new  1.1108  redesignated  from 
1.1107;  (a)  through  (d)  revised 
30998 

1.1109  Redesignated  as  1.1110; 
new  1.1109  redesignated  from 
1.1108 30998 

(a),  (d)  and  (f)  revised 30999 

1.1110  Redesignated  as  1.1111; 
new  1.1110  redesignated  from 
1.1109 30998 

(a)  revised 30999 

1.1111  Redesignated  as  1J112; 
new  1.1111  redesignated  from 
1.1110 30998 

1.1112  Redesignated  as  1.1113; 
new  1.1112  redesignated  from 
1.1111 30998 

1.1113  Redesignated  as  1.1114; 
new  1.1113  redesignated  from 
1.1112;  introductory  text,  (d), 
(e)  introductory  text  and  (3) 
amended 30998 

1.1114  Redesignated  as  1.1115; 
new  1.1114  redesignated  from 
1.1113;  (a)  amended 30998 

1.1115  Redesignated  as  1.1116; 
new  1.1115  redesignated  from 
1.1114;  (a)  amended 30998 

1.1116  Redesignated  as  1.1117; 
new  1.1116  redesignated  from 
1.1115:  (e)  amended 30998 

Heading  and  (c)  revised 30999 

1.1117  (a)  amended 68541 

Redesignated    as    1.1118;    new 

1.1117      redesignated      from 
1.1116 30998 

1.1118  Redesignated  from  1.1117; 

(b)  amended 30998 

1.1151  Added 30999 

1.1152  Added 31000 

1.1153  Added 31000 

1.1154  Added 31000 
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TITLE  47  Chapter  l-Con. 

1.1155  Added 31001 

1.1156  Added 31001 

1.1157  Added 31001 

1.1158  Added 31002 

1.1159  Added 31002 

1.1160  Added 31002 

1.1161  Added 31003 

1.1162  Added 31003 

1.1163  Added 31004 

1.1164  Added 31004 

1.1165  Added 31004 

1.1166  Added 31005 

1.2101—1.2111  (Subpart  Q)  Added 

22985,44293 

1.3000-1.3004  (Subpart  R)  Added 

38128 

2  Authority  citation  revised 32861 

Petition  reconsideration 37439 

2.1  Amended 68056 

2.106  Table  amended 59176 

Footnotes  747—750  removed; 
Footnotes  735A,  740A,  746A, 
746B.  746C.  747A.  750A  and 
US331    added;    Footnote    NG 

153  revised 59179 

Table  amended;  Footnotes 
731A  througrh  731D,  753E,  877. 
878.  890  and  891  removed; 
Footnotes  733A.  733E.  734. 
753,  753C,  882E,  882F,  882G  and 
US-319  revised;  Footnotes 
731E,    731F,    753F.    881A    and 

881B  added 9415 

Table  corrected 15266,  40835.  44456 

Table  amended 32851,  40474 

13.9  (c)  and  (d)  revised 3795 

13.13  (c)  revised 3795 

13.201  (c)  removed 3795 

13.205  Removed 3795 

15  Authority  citation  revised 25340 

Petition  reconsideration 37439 

Comment  request 42528 

15.3  (aa)  added 25340 

15.19  (d)  added 25341 

15.31  (a)(6)(iii)  note  added 51249 

15.107  (d)  redesignated  as  (f);  new 

(d)  and  (e)  added 51249 

15.109  (e)  amended;  (gr)  added 51249 

15.115  (c)(l)(i)  revised;  (h)  and  (i) 

added 25341 

15.117  (h)  revised 25341 

15.118  Added 25341 

15.207  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 51249 

15.301—15.323  (Subpart  D)  Added 

59180 


15.301  Revised 32852 

15.303  (g)  and  (j)  revised 32852 

15.307  (a)  introductory  text,  (d) 

and  (e)  revised 32852 

15.311  Revised 32852 

15.319  (a)  and  (i)  revised 32852 

(a)  corrected 40835 

15.321  (a),  (c)(5).  (d)  and  (f)  cor- 
rected  15269 

Redesignated  as  15.323;  new 
15.321      redesignated      from 

15.323 32852 

(g)  removed;  heading,  (a),  (b). 
(c)(1).  (4).  (6).  (d)  and  (e)  re- 
vised  32853 

(d)  corrected 40835 

15.323  (a)  corrected 15269 

Redesignated  as  15.321;  new 
15.323      redesignated      from 

15.321 32852 

Heading,  (a),  (b).  (c)(1).  (4).  (6). 
(8).  (d)  and  (f)  revised;  (c)(10). 

(11)  and  (12)  added 32853 

(cXD.  (5).  (d)  and  (e)  corrected 

40835 

18.107  (j)  added 39472 

18.121  Revised 39472 

20  Added 18495 

21.38  (g)  added 91OI 

21.50  (a)  and  (b)  revised 19645 

21.120  (e)  revised 19645 

21.701  (d)  revised;  (m)  added 19645 

22  Waiver i285 

Opinion  and  order 37163 

22.1  (g)  added 18499 

22.13  (f)  removed 18499 

22.39  (d)  added 9101 

22.43  (b)(2)  removed 18499 

22.50  (a)  and  (b)  revised 19646 

22.304  Removed 18499 

22.521  (b)  table  amended 36055 

22.911  (b)  revised 59153 

22.941  (b)(4)  revised;  eff.  10-3-94 
39300 

22.942  Revised;  eff.  10-3^94.......,.......39300 

24  Redesignated  from  99 18499 

Regulation  at  59  FR  18499  eff. 

date  changed  to  6-22-94 26602 

Authority  citation  revised 26747. 

46199 

24.1  (b)  revised 32854 

24.2  (g),  (h)  and  (i)  redesignated 
as  (h),  (i)  and  (J);  new  (g) 
added 18499 

24.3  Revised 32854 

24.10  Revised 26747.  32854 
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24.11  Re  vised 32864 

24.52  Re  vised 32854 

24.101  Revised;  eff.  10-7-94 46199 

24.102  (d)  revised;  eff.  10-7-94 46199 

24.129  Revised 26747.  44069 

24.130  (b)  and  (c)  revised 26747,  44069 

(a)  revised;  eff.  10-7-94 46200 

24.200—24.238    (Subpart    E)    Re- 
vised  32854 

24.202  (b)  corrected 40836 

24.204  (f)(1)  and  (2)  amended 37603 

(dX2)(viii)  added 39705 

24.238  (a)  corrected 40835 

24.301—24.309  (Subpart  F)  Added 

26747 

24.303  Revised 44069 

24.308  Revised 44070 

24.309  Revised 44070 

24.320  Added 44071 

24.403—24.444  (Subpart  G)  Added 

26749 

24.406  Revised 44072 

24.415  (j)  correctly  designated 43896 

24.422  Revised 44072 

24.425  (a),  (b)  introductory  text 

and  (1)  corrected 37164 

24.^7    (bXD    correctly    redesig- 
nated as  (b) 37164 

24.429  (a)(1)  corrected.... 37164 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c) 44072 

24.430  Revised 44072 

24.701—24.720  (Subpart  H)  Added 

37604 

24.709  (b)(4KiiI)  removed;  (e)  re- 
vised  43063 

24.711  (a)(4)  revised 43063 

24.720  (b)(2)  and  (j)  revised;  (1X11) 

added;  (m)  removed 43063 

24.801—24.844  (Subpart  I)  Added 

^. 37610 

25  Waiver 1286 

25.114  (CX18)     revised;     (cX27) 
added 68059 

25.115  (d)  added 68059 

25.120  (d)  and  (e)  revised 68059 

25.130  (b)  revised 68059 

25.133  (b)  revised 68059 

25.135  Added 68059 

25.140  (d)(2Xiii)  redesignated  as 

(dX2Xiv);       new       (d)(2Xiii) 

added 68060 

26.142  Added 68060 

25.151  (cK5)  revised 68061 

26.201  Amended 68059 


.68061 


26.202  (aX3)  added;  (f)(4)  revised 

32.22  (a),  (c).  (d)  aiid  (f)  reviised 
9418 

32.23  (c)  amended 46930 

32.103  Table  amended 9418 

32.1437  Added 9418 

32.2000  (a)(4)  and  (bX2)  introduc- 
tory text  amended 46930 

32.2220  Heading  revised 46930 

32.2231  Heading  revised 4G930 

32.2311  (d)  amended 46930 

32.2341  (g)  amended 46930 

32.3000  (b)  amended 46830 

32.3300  (b)  amended 46930 

32.4000  Table  amended 9418 

32.4100  (d)  revised 9419 

32.4110  (g)  revised 9419 

32.4340  (a)  and  (d)  revised 9419 

32.4341  Added 9419 

32.4350  (a)  and  (g)  revised 9419 

32.4361  Added 9419 

32.4999  (e)  amended 46830 

32.5060  Amended 46930 

32.6410  Amended 46830 

36  Order 27496 

36.601  (c)  added 69242 

36.622  (a)  amended;  (c)  added 69242 

43  Report  and  order 35632 

43.21  (c)  revised 19648 

43.42  Removed 19648 

43.43  (c)  revised 58790 

61  Clarification 48826 

61.3  (jj)  and  (kk)  redesignated  as 

(kk)  and  (11);  new  (jj)  added 

10801' 

61.42  (eXlXiii).  (iv)  and  (v)  re- 
moved; (e)(l)(vl)  and  (vii)  re- 
designated as  (eXl)(iii)  and 
(iv):  (dX3).  new  (eXlXiii),  (2) 
Introductory  text,  (i),  (iii) 
and  (iv)  revised;  (eX2Xv)  and 

new  (vi)  added 10301 

(e)(2)(vii)  added 32930 

61.47  (eX2).  (3).  (f).  (g).  (hXl)  and 
(i)  redesignated  as  (gX2).  (3). 
(f)(1).  (2).  (gXl)  and  (4);  (a), 
(b).  (c).  new  (f)(2).  new  (gXD 
and  (4)  amended;  (e)(1)  des- 
ignation removed;  (e).  (g)(2). 
(3)  and  (h)  revised;  (f)  head- 
ing and  (g)  heading  added 10302 

(g)(5)  added 32930 

61.48  (g)  and  (h)  revised;  (i)  added 
10302 

61.49  (c)  and  (d)  amended 10304 
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TITLE  47  Chapter  l-Con. 

61.58  (c)(3)  and  (4)  amended 10804 

63.100  (a)  amended 64168 

Revised 40266 

64    Memorandum    opinion    and 

order 53663 

Request  for  comments 19118 

Comment  period  extended 19119. 

39300 

Report  and  order 26756 

Clarification 48826 

64.903  (c)  amended 46358 

64.1201  (c)  redesignated  as  (c)(1); 
(a)(2).  new  (c)(1).  (eK2)  and 
(3)  revised;  (c)(2)  added;  (d) 

removed 65671 

64.1301  (b)  revised;  (f)  added 57750 

64.1401  (i)  added 32930 

(d)  and  (e)  removed;  (f) 
through  (i)  redesignated  as 
(d)  through  (g);  (c)  and  new 

(f)(2)  revised;  eff.  12-15-94 38930 

64.1501  Revised;  eff.  10-12-94 46770 

64.1506  Revised;  eff.  10-12-94 46770 

64.1507  (c)  revised;  eff.  10-12-94 46770 

64.1510  Regulation  at  58  FR  44774 

eff.  date  delayed  to  1-1-94 62044 

(b)  revised;  eff.  10-12-94 46771 

64.1511  (a)  amended;  eff.  10-12-94 
46771 

64.1600-«4.1604       (Subpart       P) 

Added;  eff.  4-12-95 18319 

69  Clarification 48826 

69.2  (vv)  added 32930 

69.110  (c)(1)  and  (2)  amended 10304 

69.113  (a),  (d)  and  (e)  amended 10304 

69.121  (a)(2)  revised;  eff.  12-15-94 

38930 

69.126  Amended 10804 

69.129  Added 32930 

69.407  (c)  redesignated  as  (d);  new 

(c)  added 65671 

73  Compliance  notification 12191 

Petition  denied 13661,  28014 

Order 22995 

Petition  withdrawn 34766 

Reconsideration  petition 44340 

73.51  (a)(50)  revised 6416S 

73.128  Revised 66301 

73.202  (b)  table  amended 51250.  51578. 

51579.  51787.  51788.  53665,  53666, 

54523.  58506.  58507.  58790,  59374. 

59375.  62289.  62555,  63296.  63536. 

65132,  65133.  65672.  65673 

(b)  table  amended 2302,  2303,  4007, 

AQOS.  4(X)9,  6221,  8414,  8415,  8416, 
8417,  11556,  11557,  12551,  13661, 


14567,  22996,  25825,  27505,  31161, 
32133,  34391,  35055,  35056,  35268, 
36987.  38129,  38130,  38930,  38931, 
39301,  41259,  41711.  43064,  43501 
(b)  table  amended;  eff.  10-21-94 

46931,  46932,  46933 

(b)  table  amended;  eff.  11-7-94 

48826,  49213,  49354,  49355,  49585 

(b)  table  amended;  eff.  11-14-94 

49847 

73.520  Redesignated  as  73.672 "51250 

73.606  (b)  table  amended 51578 

(b)  table  amended 31162,  34392 

73.614  (b)(1)  amended 51250 

73.660  (a)  revised 62555 

73.661  (a)  revised;   (b)  amended 
(0MB  number  pending) 62555 

Regulation  at  58  FR  62547  con- 
firmed  65132 

73.663  Redesignated    as    73.664; 

new  73.663  added 62555 

73.664  Redesignated  from  73.663 
62555 

73.672  Redesignated  from  73.520 

51250 

73.682  Schedule  I  removed 51250 

73.1635  (a)(4)  amended 51250 

73.1941  (b)  revised 14568 

73.3522  (a)(6)  amended 51250 

(a)(3)  revised 31556 

73.3545  Amended 51250 

73.3650  (b),  (f),  (h).  (j)  and  (n)  re- 
vised  31556 

73.3555  (a)(l)(ii)  and  note  amend- 
ed  51250 

Revised 49007 

73.3564  (a)(2)  amended 51250 

(a)  introductory  text  and  (2) 

amended 31556 

73.3580  (a)(6)  amended 51251 

73.3591  (b)  introductory  text  re- 
vised  31657 

73.3594  (aX2)  amended 51251 

73  Index  amended 51250 

74.602  (e)  amended 51251 

74.637  Table  amended 51251 

74.780  Amended 31557 

74.783  (e)  redesignated  as  (f):  new 

(e)  added 31557 

74.902  (d)  redesignated  as  (dXl); 

(d)(2)  added 35636 

74.931  (a)(1)  revised;  (e)(9)  added 

35636 

76  Authority  citation  revised 60395 

Authority  citation  revised 25342 

76.51  (a)(50)  revised 64168 
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(aK2)  and  (28)  revised ...67694 

Regulation  at  58  FR  64168  eff. 

date  changed  to  12-31-93 68323 

Regulations  at  58  FR  67694  eff. 

date  changed  to  12-31-93 68542 

(a)(6)  revised 25344 

(b)(73)  revised 46358 

76.62  (a)  stayed 53429 

76.64  (e)  stayed 53429 

76.205  (b)  revised 14568 

76.503  Added  (effective  date  pend- 
ing)  60141 

76.504  Added 60141 

Regulation  at  58  FR  60135  eff. 

date  corrected  to  1-26-94 9934 

76.605  (a)(2)  through  (12)  redesig- 
nated as  (a)(3)  through  (13); 

new  (a)(2)  added 25342 

76.630  Added 25342 

76.901  (c)  revised 17951 

76.905  (c)  revised 17972 

76.914  (a)(1)  revised 17972 

76.917  Added 17972 

76.922  (bXlKi)  and  (ii)  introduc- 
tory text  revised 63091 

(b),  (c)  and  (d)  revised;  (e)  and 

(f)  added 17957 

(b)(9)  added 17973 

(g)  through  (k)  added 17989 

76.923  (1)  added 17960 

(m)  added 17973 

76.924  (b)  through  (f)  revised;  (g) 
redesignated  as  (j);  new  (g) 

and  (1)  added 17990 

76.980  Revised 17973 

76.983  (d)  added 17973 

76.934  Existing  text  designated 
as  (a);  (b),  (c)  and  (d)  added 
17960 

76.987  (d)  and  (e)  added 17973 

76.988  Revised 17973 

76.909  Added 17974 

76.942  (a)  and  (c)(2)  revised;  (c)(3) 

and  (f)  added 17974 

76.943  (b)  revised;  (c)  added 17974 

76.944  (b)  revised... 17974 

76.945  (b)  revised 17974 

76.946  Added 17974 

76.952  (a)  revised 17960 

76.953  (a)  revised 17960 

(b)  revised 17974 

76.956  (a)  revised 17975 

76.958  Added 17960 

76.961  (b)  revised;  (e)  added 17975 


76.964  Heading  revised;  existing 
text  designated  as  (a):  (b) 
and  (c)  added 17960 

76.984  Revised 17975 

76.986  Added 17961 

76.1090  (a)  revised;  (c)  added;  eff. 

to  2-15-94 60143 

Regulation  at  58  FR  60143  eff. 
date  extended  to  5-15-94;  (a) 
revised 6903 

76.1300—76.1302       (Subpart       Q) 

Added 60395 

Regulation  at  58  FR  60390  eff. 
date  corrected  to  1-26-94 9984 

76.1302  Introductory  text,  (a),  (r) 

and  (8)  revised 43777 

80  Waiver 58790 

Waiver 1285 

80.3  (g)  through  (k)  removed;  (f) 
and  (1)  through  (o)  redesig- 
nated as  (g)  through  (k);  new 
(f)  added 18499 

80.25  (a)  and  (b)  redesignated  as 
(b)  and  (c);  new  (a)  added; 
new  (b)  revised 68062 

80.205  (a)  table  corrected 7714 

80.215  (d)  Note  3  amended 

80.1061  (e)  amended;  (f)  revised 


87  Waiver 1286 

87.27  (a)  and  (b)  redesignated  as 

(b)  and  (c);  new  (a)  added; 

new  (b)  revised .68062 

87.138  (d)  revised 35269 

87.139  (d)  and  (i)(l)  table  revised; 
(i)  introductory  text  and  (4) 
amended 67695 

87.145  (b)  and  (c)  revised;  (dX5) 

added 6769S 

87.147  (b)  and  (d)(2)  amended;  (d) 

introductory  text  revised 67696 

87.187  (IXlXbb)  and  (cc)  correctly 

designated 52021 

87.199  (e)  and  (f)  revised 35269 

87.217  (aXD  revised 67696 

87.303  (dXD  amended 67696 

87.471  (b)  revised 67696 

90  Waiver 1285 

Interpretation 18857 

90.5  (h),  (i)  and  (j)  redesignated 
as  (i),  (j)  and  (k);  new  (h) 

added 18499 

90.73   (c)    table   corrected;    CFR 

correction 303O4 

90.153  Amended 9101 

90.159  (bXD  revised 62291 
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TITLE  47  Chapter  l-Con. 

90.173  (k)  revised 51252 

Regulation  at  58  FR  51252  eff. 

date  corrected  to  11-1-93 53245 

90.175  (c)  revised 62291 

90.209  (h,,3)  revised;  (hX4)  re- 
moved; eff.  10-6-94 45989 

90.494  Revised 62291 

90.495  Added 62292 

90.496  Added 62293 

90.615  (b)(2)(ll)  correctly  revised 

61844 

90.619  (bK5)  table  amended;  (bK6) 

removed 31558 

90.621  (b)  Introductory  text.  (1), 
(2)  Introductory  text,  (4)  and 
(6)  revised;  (bK3)  amended; 
(b)(7)  added;  (c)  and  (d)  re- 
moved; (e),  (f),  (g).  (1)  and  (j) 
redesignated  as  (c),  (d),  (e). 

(0.  (g)  and  (h) 53431 

(h)   correctly   redesignated  as 

(i) 58729.  59298 

Corrected 59298 

94  Authority  citation  revised 68062 

94.47  (c)  added 9101 

94.59  Amended;  (a),  (b)  and  (0  re- 
vised  19646 

94.65  (g)  revised 19647 

94.81  (c)  revised 19647 

94.85  Removed 68062 

94.113  Revised 68062 

95  Waiver 1285 

Technical  correction 25825 

95.816  Added 24957 

95.819  Revised 24958 

95.821  Amended 9102 

97.3  (a)(28)  through  (44)  redesig- 
nated as  (a)(29)  through  (45); 
new  (a)(28)  added;  (a)(7)  and 

new  (36)  revised 18975 

97.17  (b)  revised;  (g)  removed 543 

97.19  (a)  and  (b)  revised 543 

97.21  Re  vised 53135 

97.29  Removed 543 

97.109  (e)  revised 18975 

97.201  (b)  revised 64385 

97.205  (b)  revised 64385 

(g)  added 18975 

97.216  Redesignated  as  97.217 18975 

97.217  Redesignated  from  97.216 

18975 

97.219  Added 18975 

97.301  (f)  amended 64385 

99  Re  vised 59153 

Waiver 1285 

Report  and  order 9419 


Authority  citation  revised 14117 

Redesignated  as  24 18499 

Regulation  at  59  FR  18499  eff. 
date  changed  to  6-22-94 26602 

99.12  Corrected 15269 

99.13  Removed 14117 

99.53  (d)  corrected 15269 

99.101  Added hub 

99.102  Revised 14118 

99.103  Revised 14118 

(a)  corrected 15269 

99.129  Added 14118 

99.130  Revised 14119 

(a)  table  correctly  revised 15269 

99.132  (a)  corrected 15269 

99.133  (a)(l)(ii)  revised 14119 

99.231  (a)  Table  1  correctly  re- 
vised  15270 

99.233  (a)  Table  2  corrected 15270 

Proposed  Rules: 

0—199  (Ch.  I) 11962.  25589,  25873.  33483, 

35664 
1 53489.  57578.  60827 

3050.  9171.  12570,  12888,  23042,  23183, 

24103,  26615 

2 6166.  31966,  49466 

3 68373 

13 38154 

15 51299.  59977.  64541 

280,  8162 

20 25432,  28042,  37734 

21 7961,  7964.  11836 

22 53169 

28042,  30890.  31186,  37734,  42563 

24 41426,44109 

25 53169 

11746 

32 62080 

36 52254 

46606 

43 62083 

61 30754,  33947 

63 64280 

64 62080 

18349,  30754.  33947,  46806 

68 65153 

5166 

69 30754,33947 

73 51603.  51799.  52733.  52734.  52735. 

53902.  58533.  58671,  58672.  58833. 
58834.  59431.  61671.  62318.  62319. 
62320.  63152.  63153.  63318.  63319. 
63320,  63321.  63553.  65155,  68843 

41,  42,  43,  44,  726,  1365,  1366,  2343. 

2344,  4020,  6230,  6231,  7237,  7238, 
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7668,  7669,  7966,  8163,  9460.  10605. 
10606,  10607.  11574.  11575.  13918. 
13919,  13920,  18774,  22814,  23042, 
23043,  23183,  23184,  25874,  25875, 
26615,  27525,  28047,  29272,  29273, 
29408,  30331,  30891,  32176,  32177, 
32945,  34404,  34405,  35081,  35082, 
35292,  35293,  35785,  35893,  35894, 
36735,  36736,  37020,  37456,  37737, 
37738,  38949,  38950,  39317.  40508, 
41428,  42017,  44120,  46385.  47111. 
48281.48846 

52256 

35665 

53696,  62085,  62320.  64541,  68844 

^1706,  8162,  18064,  18066,  23183,  26615. 
26616.  26617.  27526.  43805 

■  A 53169 

ii 53169 

90 51299.  53169.  59977 

280.  7239.  10107. 13920.  28042.  37734. 

42563.49230 

94 Li 11746 

95 :.||. 53169 

97 1 59701 

658. 11029.  36157 

99 ■,. 53169 

TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter   1    Federal    Acquisition 

Circular  (FAC)  90-20 11368 

Technical  corrections 13769.  17723 

1.404  (c)  amended 11387 

3.104-9  (c)(2)  amended 11387 

4.900-4.904  (Subpart  4.9)  Regula- 
tion at  57  FR  44260  connrmed 

11370 

5.202  (a)(12)  amended;  interim 645 

5.207  (b)  amended 11387 

9.403  Amended;  interim 11372 

9.406-2  (a)(3)  amended;  (aX4)  re- 
designated as  (a)(5);  new 
(aX4),  (b)(3)  and  (4)  added;  in- 
terim  11372 

9.407-2  (a)(5)  redesignated  as 
(aX7);  new  (aX5)  and  (6) 
added;  interim 11373 

10.001  Regulation  at  56  FR  67131 
confirmed;  amended 11373 

10.002  Regulation  at  56  FR  67131 
confirmed;  (d)  revised 11373 


10.006  Regulation  at  56  FR  67131 

confirmed 11373 

Heading  and  (a)  revised 11374 

14.201-6  (X)  and  (y)  revised;  in- 
terim  , 645 

14.201-7    Regulation    at    56    FR 

67413  confirmed 11374 

14.408-1  (aX2)  introductory  text 

revised;  interim 545 

15  Clarification 11374 

15.407  (1)  and  (m)  revised;  Interim 

545 

15.804-2    Regulation    at    56    FR 

67413  confirmed 11374 

Regulation  at  57  FR  60579  con- 
firmed  11375 

15.804-3    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-4    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-6    Reerulation    at    56    FR 

67414  confirmed 11374 

Table  15-2  amended 11387 

15.806-1    Regulation    at    56    FR 

67414  confirmed 11374 

15.806-2    Regulation    at    56    FR 

67414  confirmed 11374 

16.808  Regulation  at  56  FR  67414 

confirmed 11374 

15.1001  (cX2)  revised;  interim 545 

16.204  Amended 11387 

17.203  (h)  revised;  interim 545 

19.001  Regulation  at  57  FR  60580 

confirmed 11376 

19.102  Regulation  at  67  FR  60580 
confirmed;  (f)(5)(i)  amended; 
(f)(5Xiii)  and  (iv)  redesig- 
nated as  (0(6)  and  (7);  new 

(f)(7)  revised 11376 

Table  amended 11387 

(f)(7)  corrected 17723 

19.1001  (b)  amended 11376 

19.1006  (bXD  amended;  (cXD  and 

(2)  revised 11376 

25.101  Amended;  interim 545 

25.108  (d)(1)  amended 11377 

25.109  (d)  and  (f)  revised;  (gX2) 
redesignated  as  (g)(3);  new 
(gX2)  added;  interim 545 

25.201  Regulation  at  67  FR  20376 
confirmed 11377 

25.202  (c)  amended;  interim 645 

26.205  (b)  revised;  interim 646 

26.300  Amended;  interim 646 

25.305  (a)  and  (c)  amended;  in- 
terim  646 
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TITLE  48  Chapter  1~Con. 

25.400  (c)  revised;  interim 546 

25.401  Amended;  interim 546 

25.402  (a)(1).  (4)  introductory 
text,  (i).  (ii).  (5)  introductory 
text,  (6),  (f)  introductory 
text  and  (2)  amended;  (a)(3) 
revised;  interim 546 

25.403  (a),  (e)  and  (h)  amended; 
(b)  and  (1)  revised:  interim 


54g 

25.405  Introductory  text,  (d)  and 
(e)  amended;  interim 546 

25.406  Amended;  Interim 547 

26.407  Heading  revised;  introduc- 
tory text  removed;  (a) 
through  (d)  redesignated  as 
(b)  through  (e);  new  (a),  (f) 
and  (g)  added;  new  (d) 
amended;  interim 647 

26.408  (a)(1).  (2)  and  (d)  amended; 
(a)(3)  and  (4)  added;  (c)  re- 
vised; interim 547 

25.901  (c)  revised 11378 

25.1003  (a)(2)  and  (b)(2)  amended; 

interim 547 

31.205-18  (c)(2Klli)(A)  amended 11379 

31.205-38  (cK2Klii)  amended 11387 

32.901  Revised;  interim 11380 

33.201  Amended;  interim 11381 

33.202  Amended;  interim 11381 

33.204  Revised;  interim 11381 

33.207  Revised;  interim 11381 

33.208  Revised;  interim 11381 

33.210  Introductory  text  revised 
11381 

33.211  (a)(4)(v)  revised;  (e),  (f)  and 
(g)  redesignated  as  (f),  (g) 
and  (h);  new  (e)  added;  in- 
terim  11382 

33.214  Heading,  (a)(5)  and  (b)  re- 
vised; (a)  introductory  text 
amended;  (d)  added;  interim 

11382 

42.302  (a)(10)  revised;  interim 11382 

42.701  Amended 11387 

42.1401  (b)(ll)  revised 11383 

42.1402  (a)(2)  amended 11383 

42.1403  (c)(2)  revised 11383 

42.1405  (a)  amended 11383 

45.501  Amended 11384 

45.505-1  Introductory  text  des- 
ignated as  (a);  (a)  through 
(g)  redesignated  as  (1) 
through  (7);  new  (a)  amend- 
ed; new  (b)  added 11384 

45.505-4  (a)  revised 11384 

Note:  Boidkx*  pag»  numban  Indicat*  1993  changes. 


45.505-6  (a)  revised 11384 

46.605-14  (a)  revised 11386 

47.103  (b)(2)  revised 11383 

47.200  (e)  amended 11383 

47.306-6  (f)(l)(il)  amended 11383 

47.305-17  Added 11386 

48.104-1  (a)(2)(i)  amended 11387 

52.204-3    Regulation    at    57    FR 

44260  confirmed;  amended 11371 

Corrected 17723 

62.210-1    Amended;    heading    re- 
vised  11387 

Corrected 17723 

52.210-2  Amended 11388 

Corrected 17723 

52.214-27    Regulation    at    56    FR 

67415  confirmed 11374 

62.214-28    Regulation    at    56    FR 

67415  confirmed 11374 

52.215-23    Regulation    at   56    FR 

67415  confirmed 11374 

52.215-24    Reg\ilatlon    at   66    FR 

67415  confirmed 11374 

52.215-25   Regulation    at   56    FR 

67415  confirmed 11374 

52.225-3  Amended:  interim 547 

62.225-6    Regulation    at    57    FR 

20372  confirmed 11377 

52.225-8  Amended;  Interim 547 

62.226-9  Amended;  interim 547 

52.226-15  Amended;  interim 548 

52.226-17  Amended;  interim 548 

52.225-19  Amended;  interim 548 

52.225-20  Added;  interim 548 

62.226-21  Added:  interim 548 

52.227-20  Amended;  interim 11387 

52.228-8    Introductory    text    and 

(a)(2)  amended 11388 

52.232-26  Amended;  Interim 11380 

(b)    introductory     text    rein- 
stated  11388 

52.232-26  Amended;  interim 11380 

62.232-27  Amended;  interim 11380 

62.233-1  Amended;  Interim 11382 

62.246-21  Amended 11388 

62.247-66  Added 11386 

53.203  (b)  revised 11934 

53.213  Heading  amended 11388 

63.214  (a)  and  (c)  amended 11388 

53.222  (e)  amended 11388 

63.301-254  Form  revised 11388 

53.301-255  Form  revised 11388 

53.302-333  Form  revised 11388 
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Chapter  2— Deportment  of 
Defense  (Ports  200—299) 

202.101  Amended;  interim 27668 

204.201  Introductory  text  re- 
moved; (1)  and  (2)  added;  in- 
terim  27668 

204.670-6  (b)(2)  amended;  Interim 

27668 

204.7008  (a)(l)(l)(J)  amended;  in- 
terim   27668 

206.302-5  (b)  revised;  interim 36089 

207.105  Regulation  at  58  FR  32061 

confirmed 27667 

209.106-2    Regulation    at    68    FR 

28464  confirmed ^667 

209.202  (a)(1)  amended;  Interim 
27668 

209.402  Added;  interim 27668 

209.403  Amended;  interim 27668 

209.406-2    Regulation    at    58    FR 

28464  confirmed 27667 

209.406-4    Regulation    at   58   FR 

28464  confirmed 27667 

Removed;  interim 27669 

210.001  Amended:  Interim 27669 

210.002-71   Regulation  at  58  FR 

32062  confirmed 27667 

210.011-70  (d)  removed;  interim 

27669 

210.070  Removed;  interim 27669 

214.406-3    (e)(i)    revised;    (eXix) 

added;  interim 27669 

215.605  Regulation  at  68  FR  28465 

confirmed 27667 

(a)   removed;   (b)   revised;   in- 
terim  27669 

216.804-3      (b)(3)(BK2)       revised; 

(bX3)(B)(J)  added;  Interim 27669 

215.804-6  (b)(2)(A)  amended;  in- 
terim  27669 

215.807  (b)  added;  interim 27669 

215.871-3  (c)  amended;  interim 27669 

215.971-3  (d)(2)  amended;  interim 

27669 

216.975  (b)  Uble  amended;  in- 
terim  27669 

217  Technical  correction 26343 

217.600  Added 22760 

217.502  Revised 22760 

217.503  Removed 22760 

219  Technical  correction 15501 

219.000  Introductory  text  revised; 

interim 27670 

219.301  (a)  introductory  text  re- 
vised; interim .^131 


219.602-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.502-2   Regulation   at   58   FR 

28465  confirmed 27667 

219.502-2-70      (a)(l)(il)      revised; 

(aXlXiii)  added;  interim 24959 

(a)  introductory  text  and  (c) 
revised:  (d)  added;  interim 27670 

219.504  (b)  introductory  text  re- 
vised; interim 12192 

219.602-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.705-2    Regulation    at    58    FR 

28465  confirmed 27667 

Revised:  interim 27670 

219.808-1  (bXiv)  added;  interim 27670 

219.1005  (a)  revised:  interim 27670 

219.1006  Regulation    at    58    FR 

28466  confirmed 27667 

219.7100—219.7105  (Subpart  219.71) 

Revised:  Interim 27670 

222.7100-222.7102  (Subpart  222.71) 

Heading  revised;  interim 36089 

222.101-3  (3)  amended:  Interim 27671 

223.370-4    (bXlXii)    introductory 

text  amended 27671 

223.7100—223.7108  (Subpart  223.71) 
Regulation  at  58  FR  28466 
confirmed 27668 

226  Technical  correction 26343 

225.000-70  (m)  revised:  Interim 1289 

Regulation  at  69  FR  1289  com- 
ment period  extended 5335 

225.000-71  (aX2)  and  (cXD  revised; 

interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5336 

225.105  (3)  and  (5XilXA)  revised; 

interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5336 

225.109  (a)  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

226.302  (bXD  amended 27671 

226.401  Revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 

226.402  (c)(i)  and  (11)  introductory 

text  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Corrected 39974 

225.403  (mX4)  added ,23169 


Note:  BotcHoc*  pog*  numbws  indteal*  1993  changM. 
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TITLE  48  Ct)apt«r  2-Con. 

225.403-70  Amended;  introductory 

text  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 

225.407   Redesignated   as  225.406; 

interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.406  Redesignated  from 
225.407;  (aXD  and  (2)(A) 
amended;  (aX3)  and  (4) 
added;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.602  (3Xii)  revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.603  (IXiiXC)  added; 
dXlliXCXJ)  revised;  interim 


1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.60&-70  (c)  redesignated  as  (d); 

new  (c)  added;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 6335 

225.702  Revised 27671 

226.703  Removed 27671 

226.704  Removed 27671 

225.704-70  Removed 27671 

226.7002  Revised 27671 

225.7002-l(c)  added 27671 

226.7002-2  (a),  (d)  and  (I)  revised; 

interim 27671 

226.7002-4  Introductory  text  and 

(d)  added;  interim 27671 

226.7003  Removed;  interim 27671 

226.7003-1  Removed;  interim 27671 

226.7003-2  Removed;  interim 27671 

225.7004  (a)  amended;  interim 27671 

226.7007  (a)  amended;  interim 27672 

226.7010  Introductory        text 
amended;  interim 27672 

226.7011  Revised;  interim 27672 

226.7011-1  Amended;  interim 27672 

226.7011-2  (a)  and  (c)  amended; 

interim 27672 

225.7011-4   (b)  introductory   text 

amended;  interim 27672 

225.7011-6  Amended;  interim 27672 

225.7014  Removed 10579 

Removed;  interim 27672 

226.7014-1  Removed 10679 

Removed;  interim 27672 

226.7014-2  Removed 10579 

NOTE.  Boldkic*  pog*  numbwi  Indkol*  1993  changM. 


Removed;  interim 27672 

226.7014-3  Removed 10579 

Removed;  interim 27672 

225.7016-1      Introductory      text 

amended;  interim 27672 

225.7018  Regulation  at  58  FR 
28468  confirmed 27668 

225.7018-1  Revised;  interim 27672 

225.7018-3  Revised;  interim 27672 

225.7019  Regulation    at    58    FR 

28468  confirmed 27667 

226.7020  Added;  interim 27672 

225.7020-1  Added;  interim 27672 

225.7020-2  Added;  interim 27672 

225.7021  Added;  interim 11729 

225.7021-1  Corrected 38931 

225.7022  Added;  interim 19146 

226.7000  Revised;  interim 27672 

226.7006  (aXD  revised;  interim 22131 

226.7100—226.7103  (Subpart  228.71) 

Added;  interim 12192 

226.7100  Corrected 15501 

226.7103  (cX2)  corrected 15501 

226.7200  (Subpart  226.72)  Added; 

interim 36089 

231  Authority  citation  revised 26144 

231.100-70  Revised;  interim 27672 

231.206-18  (cX2)  introductory  text 

amended;  interim 27672 

231.205-22   Regulation  at  58  FR 

28469  confirmed 27667 

231.303  (Subpart  231.3)  Added;  in- 
terim  26144 

231.7000—231.7002^  (Subpart 
231.70)  Regulation  at  58  FR 
28469  confirmed 27668 

231.7000  Revised;  Interim 27672 

231.7001  Amended;  interim 27672 

231.7002-1  (aXlXi)  and  (b)  revised; 

interim 27673 

231.7002-2  (c)  redesignated  as  (b); 
new  (b)  introductory  text 
amended;  interim 27673 

231.7002-3  (bXD  amended;  in- 
terim  27673 

231.7002-4  (b)  amended;  interim 

27673 

231.7002-5  (cXl)  amended;  interim 

27673 

232.501-1  (aXi)  revised;  interim 62046 

232.502-1-71   Table   32-1    revised; 

interim 62046 

Table  corrected 64353 

233.104  (Subpart  233.1)  Removed; 

interim 27673 
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233.7000  Regulation    at    58    FR 

28470  confirmed 27668 

(a)  revised;  interim 27673 

236.006  (bXiXC)(7)  introductory 
text,  (ii)  and  (iii)  revised;  in- 
terim  27673 

235.015  Revised;  interim 27673 

235.015-71  (iX3)  revised;  interim 

27673 

236.802-1  (aXiXexC)  added;  in- 
terim  27673 

237.171  Regulation  at  58  FR  28471 

confirmed 27667 

237.171-1    Regulation    at   58    FR 

28471  confirmed 27667 

237.171-2    Regulation    at   58    FR 

28471  confirmed 27667 

237.7400—237.7402  (Subpart  237.74) 

Added;  interim 36089 

242.205  (1)  revised;  interim 27673 

242.1203  (bXl)  amended;  interim 

27674 

243.206-70  Revised;  interim 27674 

246.310  (c)(ii)(A)  amended;  in- 
terim  27674 

245.505-14  Revised;  interim 27674 

245.607-2  Revised;  interim 27674 

247.105  (aXiiiXA)         revised; 
(aXiiiXD)  amended;  interim 
27674 

247.571  (c)  redesignated  as  (e); 
new  (c)  and  (d)  added;  in- 
terim   10580 

247.673  (d)  added;  interim 10580 

248.270  Amended;  interim 27674 

249.105-1        Introductory       text 

amended;  interim 27674 

249.7001  (bXD,  (4)  and  (12)  re- 
vised; Interim 27674 

249.7003  Revised;  interim 27674 

260.201  (b)  amended;  interim 27676 

250.303  (5)  and  (13)  amended;  in-  . 

terlm 27675 

251.106  Removed;  Interim 27675 

262  Technical  correction 26343 

262.203-7001  (h)  amended;  interim 

27675 

252.210-7005  Removed;  interim 27675 

262.217-7026  Amended;  interim 27675 

262.219-7000  Amended;  interim 22131 

252.219-7001  Amended;  Interim 24959 

252.219-7002  Amended;  Interim 24959 

252.219-7003  Amended;  interim 22131, 

27675 
252.219-7006  Amended;  interim 22131. 

24969 


252.219-7008  Removed:  interim 27675 

262.219-7009  Regulation  at  58  FR 

28472  confirmed 27667 

252.223-7002  Amended;  (aX2Xiv) 
and  (V)  redesignated  as 
(aX2Xv)  and  (vi);  new 
(aX2Xiv)  added;  (bXD  re- 
vised; interim 27675 

262.223-7006  Regulation  at  58  FR 

28472  confirmed 27668 

Introductory  text  aimended;  in- 
terim  27676 

262.225-7001  Amended;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

252.225-7006    Amended;     heading 

revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 6335 

262.225-7007     Amended;     heading 

revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

(c)  and  (d)  corrected 8041 

252.226-7010  Introductory  text  re- 
vised; interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

262.225-7011  Removed;  Interim 27675 

252.225-7012  Amended;  interim 27675 

252.226-7015     Introductory     text 

amended;  interim 27676 

252.225-7016  Regulation  at  68  FR 

28473  confirmed 27667 

252.225-7018  Amended;  interim 27675 

262.225-7023  Removed 10679 

Removed;  interim 27675 

262.226-7025  (f)  amended;  interim 

27675 

252.225-7031     Introductory     text 

amended;  interim 27675 

252.226-7033  Regulation  at  58  FR 

28474  confirmed 27668 

262.225-7034  Added;  interim 27675 

252.226-7035  Added;  interim 1291 

Regulation  at  69  FR  1291  com- 
ment period  extended 5335 

252.225-7036  Added;  interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.225-7037  Added;  Interim 1292 

Regulation  at  69  FR  1291  com- 
ment period  extended 5336 

(f)(2)(iv)  corrected 8041 

252.225-7038  Added;  interim 11729 

Corrected 38931 


Note:  BokMoce  poge  numban  Indteato  1993  changM. 
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TrrLE48  Chapter  2-Con. 

252.225-7039  Added;  interim 19146 

Technical  correction 26343 

252.226-7000  Amended;  Interim 22131 

252.226-7001  Amended;  interim 22131 

252.227-7013  Amended;  interim 27676 

252.231-7001  Regulation  at  58  FR 

28474  confirmed 27668 

Amended;  Interim 27676 

252.232-7004  Amended;  interim 62046 

252.233-7000  Regulation  at  58  FR 

28475  confirmed 27668 

Amended;  interim 27676 

252.234-7000  Amended;  interim 27676 

252.234-7001  Amended;  interim 27677 

252.237-7020  Regulation  at  58  FR 

28475  confirmed 27687 

252.237-7021  Regulation  at  58  FR 

28475  confirmed 27667 

252.237-7022  Added;  interim 36090 

252.243-7000  Revised;  interim 27677 

252.245-7001  Added;  interim 27677 

252.247-7025  Added;  interim 10680 

252.248-7000  Revised;  interim 27677 

252.249-7002  Revised;  interim 27677 

253.204-70  (b)(12)(iil)(B)  amended; 

Interim 27677 

253.215-70  Note  amended;  interim 

27677.27678 

Chapter  2  Appendix  F  amended; 

Interim 27670 

Appendixes  B  and  F  amended: 

Appendix  G  revised;  interim 

27678 

Appendix  H  added;  Interim 27700 

Appendix  I  added;  interim 27701 

Chapter  5— General  Services 
Administration  (Parts  500—599) 

501.105  Amended 52443 

501.603-3  Revised 54284 

501.603-4  Revised 58284 

501.603-70  (c)  and  (f)  introductory 
text  amended;  (d)(1),  (2),  (4). 
(h)(l)(i).  (4).  (1)(1).  (2)  and  (3) 

revised 58284 

(h)(l)(v)  revised 64694 

501.670  Removed 52443 

501.670-1  Removed 52443 

501.670-2  Removed 52443 

501.670-3  Removed 52443 

501.670-4  Removed 52443 

501.670-5  Removed 52443 

501.670-6  Removed 52443 

501.704-70  (b)(2)  removed 52443 

503.104-8  Revised 52443 

507.305  Removed 52443 


508.307-1  Revised S2443 

508.705-72  Removed 52443 

509.106-1  Removed 52443 

509.106-2  Revised 64694 

509.405  Removed 52443 

511.001  Removed 52443 

514.201-72  Removed 52443 

514.208  Removed 52443 

514.402-1  (1)  revised 52443 

514.404-1  (b)  revised 52443 

514.407-2  Removed 52443 

515.170  Removed 52443 

515.402  Revised 52443 

515.403  Removed 52443 

515.405-1  Revised 52443 

515.414-70  (a)  revised 52443 

515.506-1  Removed 52443 

516.505  Revised 32384 

519.701  Removed 38933 

519.702  Removed ,....38933 

519.704  Removed 38933 

519.705-2  Revised 38933 

519.705-4  Removed 38933 

519.705-5  (d)  revised 52444 

Removed 38933 

519.705-6  (a)  revised;  (c)  removed 

52444 

Removed 38933 

519,706  Removed 38933 

519.706-70  Removed 38933 

519.708  Revised 38933 

519.770  Removed 38934 

519.770-1  (b)(2)(l)  revised 52444 

Removed 38934 

519.770-3  (a)  revised 52444 

Removed 38934 

519.803-70  Revised 38934 

522.407  Removed 52444 

525.203      Revised;      eff.      1-1-94 

through  12-31-94 69243 

Corrected 5484 

525.205      Revised;       eff.       1-1-94 

through  12-31-94 69244 

525.402   (a)  amended;   eff.   1-1-94 

through  12-31-94 69244 

525.1003—525.1004  (Subpart  525.10) 

Removed 52444 

528.102-3  Removed 52444 

528.106-70  Removed 52444 

528.202  Revised 52444 

529.401-70  Revised 52444 

529.401-71  Removed 52444 

532.803  Removed 52444 

533.105  (a)(l)(lli).  (2)  and  (4)  re- 
vised  22520 

(a)(4)  corrected 29480 
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533.7103-1  (b)(1)  and  (4)  revised 22520 

Correctly  designated 29480 

536.201  Revised 52445 

536.203  Revised „ 52445 

536.206  Removed 52445 

536.303  Removed 52445 

536.303-70  Revised 52445 

536.303-71  (g)  removed 52445 

536.303-72  (c)  removed;  (d)  redes- 
ignated as  (c) 52445 

538.203-71  (c)  added 54524 

(d)  added;  interim 3657 

542.302  (c)  removed;  (d)  redesig- 
nated as  (c) 52445 

543.202  Revised 52445 

552  Technical  correction 5484 

562.207-70  Removed 52445 

562.216-73  Revised 32384 

552.216-74  Added 32386 

552.219-9  Added 38934 

652.219-16  Added 38935 

Correctly  designated 45063 

562.219-72  Revised 38936 

552.219-73  Revised 38936 

562.219-74  Added 38936 

Corrected 45063 

652.222-82  Removed 52445 

552.225-8     Revised;     eff.     1-1-94 

through  12-31-94 69244 

562.225-9     Revised;     eff.     1-1-94 

through  12-31-94 69244 

562.225-75     Revised;     eff.     1-1-94 

through  12-31-94 69245 

652.228-70  Introductory  text  re- 
vised  52446 

562.238-74  Added 54524 

552.238-75  Added 3657 

552.246-70  Amended 64694 

Amended 15134 

570.203  (a)(8)(vl)  revised 38937 

570.208-1  (c)  removed 52446 

Chapter  7— Agency  for  Inter- 
national Development  (Parts 
700-799) 

701.106  Revised;  0MB  number 33445 

701.376-4  Amended 33445 

701.470  (a)(2)  amended 33445 

701.601  (b)(4)  amended 33445 

702.170-13  (a)  and  (b)  revised 33445 

703.403  Amended 33446 

706.501  Revised 33446 

710.070  (b)  amended 33446 

716.604  (a)  revised 33446 

725.706  Revised 33446 

728.105-1  (b)  amended 33446 


728.307-70  Added 33446 

737.270  Amended 33446 

749.111-71  (b)  amended 33446 

760.710^1  Amended 33446 

750.7110-1  Amended 33446 

750.7110-2  Amended 33446 

750.7110-3  Amended 33446 

752.225-9  Amended 33447 

752.228-70  Added 33447 

752.232-70      Introductory      text 

amended 33447 

752.7004  Amended 33447 

752.7017  Revised 33447 

752.7026  Amended 33447 

752.7029  Amended 58596 

752.7083  Amended;  (bXD  revised 

58596 

753.1  Amended 33447 

Chapter  7  Appendix  D  revised 58596 

Appendix  J  revised 58611 

Appendix  H  amended 33447 

CtKipter  8— Department  of 
Veterans  Affairs  (Parts  800-899) 

836.513  Corrected 58730 

852  Technical  correction 58730 

Chapter  9— Department  of  Energy 
(Ports  900-999) 

901.103-70  (a)  amended 9103 

901.104-1  (a)(2)  amended 9103 

901.107  Added ...9103 

901.201-1  (b)  and  (d)  amended 9103 

901.301     (b)     Introductory     text 

amended 9103 

901.670  (b)  amended 9103 

901.601  Amended 9103 

901.602-3  (b)(3).  (cX7)(II)  and  (Iv) 

amended 9103 

901.603-1  Amended 9103 

901.603-71  (a)  amended 9103 

901.603-72  (a)  amended 9103 

902.101  Amended 9103.  9104 

903.104-11  Added 11198 

903.203  (a)  amended 9104 

903.303  (a)  amended 9104 

903.603  (a)  amended 9104 

904.401  Amended 9104 

904.403  (a)  and  (c)  amended.. 9104 

904.404  (d)(3)  amended 24368 

904.601  (c)  amended 9104 

904.601-70  (b)   introductory  text 

amended;  (b)(4)  removed 9104 

904.601-71  (a)  and  (b)  amended 9104 

(b)  amended 24358 


Note:  Botdfoc*  pog«  numben  Indicate  1993  changes. 
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904.702  (b)  amended 9104 

904.805  Amended 9104 

904.7000  Amended 9104 

904.7001  Amended 9104 

904.7002  Amended 9104 

904.7003  (c)  amended 9104 

904.7004  Amended 9104 

904.7100-904.7103  (Subpart  904.71) 

Added;  Interim 59M4 

Relation  at  58  FR  59684  con- 
firmed  6221 

905.403  (a)  amended 9104 

905.408-70      Introductory      text 

amended 9i04 

(c)  removed 24358 

905.404-1  Amended 9104 

906.303-1  (a)  amended 9104 

907.102  Amended 9104 

907.401  (f)  amended 9104 

907.402-70  (b)  introductory  text, 

(3).  (OdKiv)  and  (4)  amended 

9104 

906.307  (b)  amended 9104 

908.802  (b)  amended 9104 

908.1170  (a)  and  (b)  amended 9104 

906.7101-2  (c)  amended 9104 

908.7101-3  Amended 9104 

906.7101-4  (b)  amended 9104 

906.7101-6  Amended 9104 

906.7101-6  (a)  amended 9104 

908.7101-7  (b)  amended 9104 

908.7107  (1)  amended 9105 

908.7108  (b)  amended 9105 

906.7112  Amended 9105 

906.7115  (a)  amended 9105 

908.7116  (b)  amended 9105 

908.7121  (b)  amended 9105 

912.300  Amended 9105 

912.302  (e)  amended 9105 

912.304  (c)  amended 9105 

913  Heading  amended 9105 

913.50&-1  (b)(2)  amended 9105 

913.505-3  (d)(1)  amended 9105 

914.201-5  (a)(1)  amended 9105 

(b)  removed 24358 

914.406-3  (e)  amended 9105 

914.407-8  Removed 9105 

914.407-70  Removed 9106 

914.408-2  Amended 9105 

915.406-6  (a)(1)  and  (2)(lv)  amend- 
ed  9105 

(d)  removed 24358 

915.602  (a)(iv)  and  (b)  amended 9106 

916.604    (b)(6)(ii),    (iv)    and    (vi) 

amended 9105 

915.506  (b)  amended 9105 

Note:  BoMtac*  page  numben  Indlcata  1993  chongM. 
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915.606-2  (a)  and  (e)  amended 9105 

915.801  Amended 9105 

915.804-3  (b)(2)(iii),  (c)(8).  (g)  and 

(i)  amended 9105 

916.804-6  (e)  and  (i)  amended 9106 

916.805-5  (c)(1)  amended 9106 

915.807  (d)(5)(h)  amended 9106 

915.903  (f)  amended 9105 

915.970-4  (c)  amended 9105 

916.970-8  (b)(1)  and  (h)(1)  amend- 
ed; (b)(2)(iv)(C)  redesignated 

a8(c) 9105 

916.971-4  (h)  amended 9105 

916.1003  (a)  amended 9105 

916.203-4  (d)(2)  amended 9105 

916.207-3  (d)  amended 9106 

916.306  (cK2)  amended 9106 

916.404-2  (d)  amended 9105 

916.405  (e)  amended 9105 

917.71  Removed 24358 

917.504  (b)(9)(i)  amended 9105 

917.7003  (b)(3)  and  (e)  amended 9105 

917.7006  Amended 9105 

917.7200  (b)  amended 9105 

917.7300  (b)  amended 9105 

917.7301-4  (a)(9)  amended 9105 

917.7303  (b)  amended 9105 

917.7401  Amended 9105 

917.7402  (c)(3)  amended 9106 

917.7403  (b)  amended 9106 

917.7602  (b)  amended 9106 

919.201  (c)  amended 9106 

919.601  (c)  amended 9106 

919.705-2  (a)  amended 24359 

919.705-6  Amended 9106 

919.708  (c)  amended 9106 

920.102  Amended 9106 

920.106  Revised 9106 

922.103-4  (d)(1)  amended 9106 

922.470  (a)  amended 9106 

922.471  (e)  and  (g)(2)(iii)  amended 
9106 

922.473  (a)  and  (b)  amended 9106 

922.608-5  Amended 9106 

922.800  Amended 9106 

922.804-2  (a)(1)  amended 9106 

923  Heading  revised 9106 

923.7001  (a)  amended 9106 

923.7002  (b)  introductory  text  and 
(d)  {imended 91O6 

924.103  (b)(2)  amended 9106 

924.202  (b)  amended 9106 

925.108  (b)  amended 9106 

925.204  (d)  designation  removed 

9106 

925.702  (Subpart  925.7)  Added;  in- 
terim  59684 


Regulation  at  58  FR  59684  con- 
firmed  6221 

926.901  (Subpart  925.9)  Revised 9106 

928.202-70  Amended 9106 

932.501-2  (a)(3)  amended 9106 

932.803  (d)  amended 9106 

932.970  (a)(1),  (2),  (b)  heading.  (1) 

and  (2)  amended 9106 

932.7003  (a)  amended 9106 

932.7004-2  (d)  amended 9106 

932.70O4-3  (b)  amended 9106 

933.103  (a),  (d)(6)  and  (e)  amended 
9106 

933.104  (a)(3).  (4)(ili),  concluding 
text.  (6)(i).  (6).  (b)  and  (c)(2) 
amended 9106 

933.105  (a)(l)(ii).  (g)  and  (h) 
amended 9107 

933.170  (b)  through  (e)  amended 

9107 

935.016-3  Amended 9107 

935.016-4     (b)(5).      (c)     and     (d) 

amended 9107 

936.016-5  (b)(l)(ii)  amended 9107 

935.016-6  (a)  amended 9107 

935.016-7  (d)(4)  amended 9107 

935.016-8  (a)(5).  (eKD.  (10)  and  (11) 

amended 9107 

936.016-9        Introductory        text 

amended 9107 

936.070  Amended 9107 

936.70  Removed 24359 

936.73  Removed 24359 

936.202  (a)  amended 9107 

936.601  Amended 9107 

936.602-3  (c)(5)  amended 9107 

936.602-4  (b)  amended 9107 

936.603  Amended 9107 

936.605  (c)(1)  and  (3)  amended 9107 

936.606  (f)  amended 9107 

936.702   (Subpart   936.7)   Heading 

revised 9107 

936.7002-3  (a)  amended 9107 

936.7003-1  Amended 9107 

937.206  (Subpart  937.2)  Heading 
revised;  redesignated  as 
937.207 9107 

937.207  (Subpart  937.2)  Redesig- 
nated from  937.205;  heading 
revised;  (b)  designation  and 

(7)  removed 9107 

942.003  (b)  amended 9107 

942.101  (b)  amended 9107 

942.705-1  (a)(3)  amended 9107 

942.705-3  Amended 9107 

942.705-4  Amended 9107 


942.705-^  Amended 9107 

942.706    Undesignated    text    des- 
ignated as  (b) 9107 

942.803  (c)(3)(vii)  amended 9107 

942.1401  Amended 9107 

942.1402  (aX2)  amended 9107 

942.1403-1  (a)  and  (c)(1)  amended 

9107 

942.1403-2  (a)  amended 9107 

943.170  (g)  introductory  text.  (1) 

and  (3)  amended 9107 

943.301  (c)  amended 24359 

944.302  (a)  and  (c)  amended 9107 

944.305-1  (a)  amended 9107 

944.307  (b)  amended 9107 

945.102-70  Introductory  text  and 

(c)  amended 9107 

945.104-70  (a)(5),  (6).  (7)  and  (11) 

amended 9108 

945.303-1        Introductory        text 

amended 9108 

945.304  (c)  and  (d)  amended 9108 

946.505-14  Table  amended 9108 

945.570-2  (a),  (bXD,  (2)  and  (g)  in- 
troductory text  amended 9108 

945.607-2  (b)  amended 9108 

945.608-2  (b)(l)(ii)  amended 9108 

945.608-6  (a)  and  (b)  amended 9108 

949.111  (a)  and  (c)  amended 9108 

949.501  (a)  designation  removed: 

amended 9108 

950.104  Amended 9108 

950.7003  (b)  amended 9108 

950.7006  (a)  amended 9108 

950.7101  (a),  (c)(2).  (d).  (e)  and  (g) 

amended 9108 

951.102  (a)  and  (c)(1)  amended 9108 

952.1  Removed 24359 

952.102-1  (Subpart  952.1)  Heading 

and  (a)  amended 9108 

952.202-1  Amended 9108 

952.204-2  Amended 9108 

952.204-70      Introductory       text 

amended 9108 

952.204-71  Amended 9108 

962.204-72      Introductory      text 

amended 9108 

952.204-73  Amended;  interim 59684 

Regulation  at  68  FR  59684  con- 
firmed  6221 

Amended 9108 

952.206-7        Introductory        text 

amended 9106 

952.206-70       Introductory       text 

amended 9106 

952.209-70  Amended 9106 
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952.209-71  Amended 9108 

952.212-70      Introductory      text 

amended 9109 

952.212-71      Introductory      text 

amended 9109 

952.212-72  Amended 9109.24359 

962.212-73      Introductory      text 

amended 9109 

952.215-22  Amended !!!."!!9109 

952.215-70  Amended 9109 

Removed 24359 

952.216-15  Amended ...........9109 

952.223-71  Amended 9109 

952.223-72  Amended 9109 

952.223-75      Introductory      text 

amended 9109 

952.224-70  Amended ..!!9109 

952.227-71  Amended 9109 

952.227-75  Amended 9109 

952.227-76  Amended 9109 

952.227-77  Amended 9109 

952.227-78  Amended 9109 

952.227-79      Introductory      text 

amended 9109 

952.227-60       Introductory       text 

amended 9109 

952.227-82  Amended !!!!!.9109 

952.233-2  Amended 9109 

952.235-70  Amended !!.9109 

952.236-70  Amended 9109 

952.236-71  Amended 9109 

952.236-72      Introductory      text 

amended 9209 

952.249-70  Amended .9109 

952.251-70  Amended !..9i09 

970.0000  Amended 9109 

970.0001  (b)    introductory    text 
amended 9109 

970.0404-1  Amended ;... 9109 

970.0404-2   (b),    (d)(2Kl)   and   (11) 

amended 9109 

970.0404-3  (a)  and  (b)  amended !9109 

970.0404-4  (d)  added;  interim S96M 

Regrulation  at  58  FR  59684  con- 
firmed  6221 

(a)(3)  removed 24359 

970.0406  Amended 9109 

970.0803  (b)  amended !r9i09 

970.0905  Amended 9109 

970.1001  Amended 9109 

970.1509-1  (b)  amended "."9109 

970.150a-2  Heading  amended 9109 

970.1509-1  (bX6)  amended 9109 

970.1509-6      (bXDdii)      and      (e) 

amended 9109 


970.1509-8  (d)  table,  (e)  and  (g) 

amended 9109 

970.2201  (a)  and  (b)(3)  amended  !!""!!.9109 

970.2271  (b)(1),  (2)  and  (3)  amend- 
ed  9110 

970.2272  (b)(2)  amended 9110 

(a)  amended 24359 

970.2273  (a)(7).  (8),  (b)  introduc- 
tory text,   (3).   (cXlXIv).   (2) 

and  (d)  amended 9110 

970.2303-2  (e)  added 5531 

(d)  amended 9110 

970.2901  (b)  amended !!!!9110 

970.2902  Introductory  text 
amended 9110 

970.3001-2  Amended 9110 

970.3101-1  (c)  amended 9110 

970.3101-2  (bXl)  amended 9110 

970.3102-1  (b)  and  (c)  amended 9110 

970.3102-2  (hX2Xii).  (lX2Xiv). 
(6Xlv).  (7)  heading.  (IXA)  and 

(ii)  amended 9110 

970.3102-5  (a)  amended ^9110 

970.3102-9  Amended 9110 

970.3102-17  (aXl)  and  (b)  intro- 
ductory text  heading  amend- 
ed  9110 

970.3102-18  Amended 9110 

970.3102-19  (d)  introductory  text. 
(5)  concluding  text.  (eXD  and 

(2Xill)  amended 9110 

970.3102-20  Revised 61626 

(d)  amended 9110 

970.3102-21  (bX3)  introductory 
text    and    concluding    text 

amended 9110 

970.3102-22  Amended 9110 

970.3103  (c)  added 61626 

970.3201  Amended 9110 

970.3271  Amended 9110 

970.5101  (c)  amended 9110 

970.5203-1  Amended 9110 

970.5203-2  Amended 9110 

970.5203-3  Amended 9110 

970.5204-1  Amended 9110 

970.5204-2      Introductory       text 

added 9110 

970.5204-4  Amended 9110 

970.5204-5  Revised 9110 

970.5204-6  Amended [9110 

970.6204-8  Amended 9110 

970.5204-9  Amended;  introductory 

text  added 9110 

970.5204-11      Introductory      text 

added 9110 
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970.5204-12      Introductory      text 

added 9110 

Amended 24359 

970.5204-13  (e)(33)  revised 61626 

Amended;     introductory    text 
added „ 9110 

970.5204-14  (e)(31)  revised 61628 

Amended;     introductory    text 
added 9110 

970.5204-15    Amended;    introduc- 
tory text  added 9111 

970.5204-16      Introductory      text 

added 9iii 

970.5204-17    Amended;    introduc- 
tory text  added 9111 

970.5204-18    Amended;    introduc- 
tory text  added 9111 

970.5204-19      Introductory      text 

added 9111 

970.5204-21    Amended;    introduc- 
tory text  added 9111 

970.5204-22      Introductory      text 

added 9111 

970.5204-23      Introductory      text 

added 9111 

970.5204-24    Amended;    introduc- 
tory text  added 9111 

970.5204-25      Introductory      text 

added 9111 

970.5204-26      Introductory      text 

amended 9iii 

970.5204-28      Introductory      text 

added 9111 

970.5204-29      Introductory      text 

added 9111 

970.5204-30  Revised 9111 

970.5204-31    Amended;    introduc- 
tory text  added 9111 

970.5204-32  Amended 9111 

970.5204-33  (a)  and  (b)  amended 

9111 

970.5204-34  Amended 9111 

Removed 24359 

970.5204-35  Heading  amended;  in- 
troductory text  added 9111 

Amended 24359 

970.5204-36  Heading  amended;  in- 
troductory text  added 9111 

970.5204-37  Amended 9111 

970.5204-38  Amended 9111 

970.5204-41  Amended 9111 

970.5204-42      Introductory      text 

added 9111 

970.5204-43    Amended;    introduc- 
tory text  added 9112 


970.5204-45    Amended;    introduc- 
tory text  revised;  amended 

9112 

970.5204-50  Amended 9112 

970.5204-52  Amended 9112 

970.5204-54    Amended;    introduc- 
tory text  added 9112 

970.5204-55    Amended;    introduc- 
tory text  added 9112 

970.5204-56    Amended;    introduc- 
tory text  added 9112 

970.5204-57  Amended 9112 

970.5204-58      Introductory      text 

amended 9112 

970.5204-60  Amended 9112 

970.5204-61  Added 61628 

Amended;     Introductory     text 

added 9112 

970.5204-62  Added 5531 

970.7102  Amended 9112 

970.7104-7  Table  amended 9112 

970.7104-9  (b)  amended 9112 

970.7104-12  (a)  amended 9112 

970.7104-19  (b)  amended 9112 

970.7104-22  (a)  amended 9112 

970.7104-24  Amended 9112 

970.7104-25  Amended 9112 

970.7104-27  (aX2)  amended 9112 

970.7104-28  (c)  and  (d)  amended 

9112 


970.7107  (e).  (f)  and  (g)  amended 

970.7108  (a),  (c)  and  (h)  amended 


.9112 

9112 

971.101  Amended 9118 

971.102  Amended 9113 

971.103  (a)  introductory  text  and 

(b)  amended 9113 

971.202  Amended 9113 

Chapter  12— Department  of 
Transportation  (Parts  1200-1299) 

Chapter  12  Revised 40270 

Cttapter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1501.301  Amended 18976 

1501.370  Revised  (0MB  numbers) 

18619 

Heading  revised;  table  amend- 
ed (0MB  numbers) 32134 

1501.602-3  (cX2)  and  (3)  amended 

18976 

1502.1  Revised 18977 
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TrrLE48  Chapter  15-Con. 

1503.301  Amended 18976 

1503.408-1  Amended 18976 

1503.409  Amended 18976 

1503.502  Amended 18976 

1506.202  Amended 18976 

1509.170-4  (b)(1).  (2).  (3).  (d).  (e) 

and  (f)  amended 18976 

1509.505-70     Redesignated     from 

1509.506 18619 

1509.506  Redesignated  as  1509.505- 
70;  new  1509.506  redesignated 
from  1509.507  and  (b)  amend- 
ed  18619 

(b)  amended 18976 

1509.507  Redesignated  as  1509.506 
18619 

1509.507-1  Redesignated  from 
1509.508;  heading  revised, 
(a)(1)  and  (b)  amended;  (c)  re- 
moved  18619 

1509.507-2  Added 18619 

1509.508  Redesignated  as  1509.507- 
1;  new  1509.508  redesignated 
from  1509.509 18619 

1509.509  Redesignated  as  1509.508 
18619 

1510.007  Amended 18976 

1510.011-80  Added 18619 

1512.104  (b)  amended 18619 

1514.201-7  Amended 18976 

1514.404-1  Amended 18976 

1515.604  (a)  amended 18976 

1515.608  (e)  amended 18976 

1515.609  (b)  amended 18976 

1515.610-70  (b)  amended 18976 

1515.612  (aXD  introductory  text, 

(1),  (11)  and  (2)  introductory 

text  amended 18976 

1515.804-3  Amended 18976 

1515.902  (c)  amended 18976 

1515.1003  Amended 18976 

1516.404-276  (a)  Introductory  text 

amended 18976 

1516.404-277     Introductory     text 

amended 18976 

1516.603-3  Amended 18976 

1517.202  (a)  amended 18976 

1522.608-4  Amended 18976 

1522.803  Amended .-...18976 

1522.1306  Amended 18976 

1522.1403  Amended 18976 

1527.409  Added 18620 

1530.304  Amended 18976 

1531.101  Amended 18976 

1532.102  Amended 18977 

1533.209  Amended 18977 


1533.212  (a)(3)  and  (bK4)  amended 

18977 

1536.201  (d)  and  (e)  amended 18977 

1536.209  (c)  amended 18977 

1536.602-2  Revised 18977 

1536.602-4  Amended ....18977 

1542.705-1  (a)  and  (b)(lXi)  amend- 
ed  18977 

1542.708  (c)  amended 18977 

1542.1202  (a)  and  (b)  amended 18977 

1542.1203  (c)  amended 18977 

1545.403  amended 18977 

1552.209-70      Introductory      text 

amended 18620 

1552.209-71  Amended 18620 

1552.209-72      Introductory      text 

amended 18620 

1562.209-73  Added 18620 

1562.209-74  Added  ....' 18620 

1552.210-80  Added 18623 

1552.212-71  Amended 18624 

1552.227-76  Added 18624 

1552.242-70  (a)  amended 18977 

Chapter  16— Offteo  of  Personnel 
Management  Federal  Employ- 
ees Health  Benefits  Acquisition 
Regulation  (Parts  1600-1699) 

1601  Technical  correction 28487 

1601.102  Existing  text  designated 

as  (a);  (b)  added 14764 

1602  Technical  correction 28487 

1602.170-11  Revised 14764 

1609  Technical  correction 28487 

1609.470—1609.471  (Subpart  1609.4) 

Added 14764 

1609.701  Redesignated  as  1609.7001 

14764 

1609.7001       Redesignated      from 

1609.701 14764 

(a)(7),  (b)(7)  and  (8)  added 14765 

1615  Technical  correction 28487 

1615.802  (a)  and  (c)  redesignated 
as  (a)(1)  and  (2);  new  (a)(1) 
and     (b)(3)     revised;     (bK4) 

added 14765 

1615.804-70  Revised 14765 

1632  Technical  correction 28487 

1632.617  Revised 14765 

1633—1649  (Subchapter  G)  Head- 
ing added 14765 

1642  Added 14765 

Technical  correction 28487 

1646  Technical  correction 28487 

1646.270  (Subpart  1646.2)  Added 14767 
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1646.301  (Subpart  1646.3)  Heading 

added 14767 

1652  Technical  correction 28487 

1652.000  Amended 14767 

1652.370  Table  amended 14767 

Chapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.104-370  (d)  amended 46360 

1801.105  (a)  table  amended  (0MB 

numbers) 12193,46358 

1801.302-70    (a)    designation    and 

(b)  removed 46360 

1801.370  (a)(l)(l).  (11).  (iii).  (2X1). 

(iv),  (5)  and  (b)  revised 12193 

(aKlXi)  table,  (il)  table  and  (b) 

table  amended 21667 

Removed 46360 

1801.601—1801.670  (Subpart  1801.6) 

Heading  revised 29961 

1801.602-3  (b)(1)  designation  and 
(2)  removed;  (b)(i)  through 
(iv)    redesignated    as    (b)(1) 

through  (4) 12194 

1801.670  (b)  amended 21667 

1802.101  Amended 29961 

1804.402  Amended 12194 

1804.404-70  Amended 12194 

1804.601— 1804.677-6  (Subpart 

1804.6)  Table  1804-1  added 12196 

1804.671-3  Amended 12194 

1804.671-4  Introductory  text.  (k). 
(n)  table,  (r).  (s)  and  (u)  table 
amended;  (v)  through  (y)  and 
(z)  through  (ttt)  redesig- 
nated as  (w)  through  (z)  and 
(bb)  through  (vw);  new  (w) 
revised;  new  (oo)(7)  redesig- 
nated as  (oo)(8);  (v).  (aa)  and 
new  (ooK7)  added 12194 

1804.675  Removed;  interim 23801 

1804,675-1  Removed;  interim 23801 

1804.676  Table  1804-1  removed 12195 

1804.677  Removed 10079 

1804.677-1  Removed 10079 

1804.677-2  Removed 10079 

1804.677-3  Removed 10079 

1804.677-4  Removed 10079 

1804.677-5  Removed 10079 

1804.677-6  Removed 10079 

1804.7102-  (a)  table  amended 29961 

1804.7103-2  Table  amended 29961 

1805.202  Existing  text  designated 

as  (a);  (b)  added;  interim 69246 

1805.207  (c)  added 59188 


(a)  amended 29961 

1805.303-71  (b)  Introductory  text 

revised;  (b)(1)  amended 29961 

1807.002-71  Added 29963 

1807.103  (aXD  and  (b)  revised;  in- 
terim  61629 

1807.170-1  (a)  revised;  interim 58792 

(bXll)    amended;    (dXlXD    re- 
vised; Interim 61630 

(dX4)  added;  interim 11200 

(bXlXiv)     and     (v)      revised; 

(bXlXvi)  added 29963 

(bXlOXi)  revised 46359 

1807.170-2  Revised 29963 

Amended 46359 

1807.170-4  Added;  Interim 61630 

1807.7102  (a)  amended;  interim 61630 

(b)  revised 29961 

1807.7103-1  (b)  amended;  Interim 

61630 

1807.7103-2  (a)  amended;  Interim 

61630 

1807.7105  Removed;  new  1807.7105 
redesignated    from    1807.7106 

and  revised;  interim 61630 

1807.7106  Redesignated  as 
1807.7105;  new  1807.7106  redes- 
ignated from  1807.7107;  in- 
terim  61630. 

1807.7107  Redesignated  as 
1807.7106;  interim 61630 

1808.802  Amended 12197 

1808.1100  Re  vised 12197 

1809.200  Revised 12197 

1809.500—1809.507-2  (Subpart 

1809.5)  Heading  revised 29961 

1810.002  Amended 12197 

1814.201-70  Added 21667 

1814.406-3  (a)  revised ! 12197 

1814.406-4  (a)  designation  and  (b) 

removed 12197 

1814.406-6  (bXD  revised 12197 

1815.406  (c)  and  (d)  added;  In- 
terim  61630 

(c)  amended 11199 

1815.406-70  (b)(5)(lii)  revised 46359 

1815.406-71  Added 21667 

1815.407-70  (j)  and  (k)  added;  In- 
terim  61631 

1815.570  Revised 12197 

1815.610  Revised 10081 

1815.611  Added 54299 

1815.613-70  Revised 10081 

(c)  amended 21667 


Notb:  Boldtoc*  pog*  numb«a  Indteal*  1993  changM. 


150-258  0-94-6  (12) 


152 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  SEPTEMBER  30.  1994 


TITLE  48  Chapter  18-Con. 

1815.613-71  (b)(5){i)  revised;  (b)(6) 
removed;  (b)(7)  and  (8)  redes- 
ignated as  (b)(6)  and  (7) 54299 

(b)(4)  revised;  interim 61631 

(a)  re  vised 10081 

(b)(4)(i)  and  (ii)  amended 11199 

1815.613-72  Heading  revised;  ex- 
isting text  redesignated  as 
(a);  (b)  added;  interim 61631 

1815.804-3   (e)(3)   amended;   (e)(4) 

removed 29961 

1815.807-70  (d)(1)  revised 12197 

(cK5)  revised 46359 

1815.807-71  Amended 29961 

1815.807-72  (a)  and  (c)  removed; 
(b)  and  (d)  redesignated  as 
(a)  and  (b);  new  (a)  revised 
46360 

1815.970-3  (b)  amended 29961 

1816.307-70  (h)  added;  interim 22521 

1816.404  Revised 52446 

1816.405  Revised 52449 

1816.603-3  (a)(1)  designation,  (2). 

and  (3)  removed;  (a)  amend- 
ed; (a)(l)(i)  through  (xi)  re- 
designated as  (a)(1)  through 

(11) 12197 

1817.504  (a)  amended 12197 

1819.505-70  Added;  interim 38131 

1822.103-4  Amended 29962 

1822.870  (a)  amended 29962 

1823.7002  (c)  revised 29962 

1824.102  Revised 12197 

1824.202  (a)  revised 12197 

1825.71  Removed 29962 

1825.604  (e)  amended 12197 

1825.7003  Amended 29962,  46360 

1825.7004  Amended 29962 

1825.7005  (b)  revised 46360 

1828.371  Revised;  interim 54050 

1828.373  Removed;  interim 54051 

1831.205-18  Added;  interim 22521 

1831.205-670  Added 12198 

1831.205-671  Added 12198 

1832.402-1  Amended 12198 

1832.702-70  (d)  amended 12198 

1832.705-2  Removed 12198 

1832.705-270  (b)  amended 12198 

1833.211    Regulation    at    58    FR 

44462  confirmed 53138 

1833.211-70  Regulation  at  58  FR 

44462  confirmed 53138 

1834  Revised;  interim 58792 

1834.000  Amended 10080 

1834.001  (b)  amended 10080 

1834.005-1  (b)(3)  corrected 68687 


(a)  revised 10080 

1835.003  (c)  revised 12198 

1837.200  Revised 12198 

1839.7003-4  (a)(6)  added 59189 

1839.7003-5  (a)(2)  revised 29962 

1839.7008  Added 59189 

1842.173  Amended 12198 

1842.202-72  Amended 12198 

1842.270  Revised 21667 

1842.801  Revised 38131 

1842.7201—1842.7201  (Subpart 

1842.72)  Added;  interim 23801 

1843.101—1843.105  (Subpart  1843.1) 

Added;  interim 23803 

Redesignated  as 

1843.7001-1843.7005      Subpart 

1843.70);  interim 29964 

1843.101  Redesignated  as 
1843.7001;  interim 29964 

1843.102  Redesignated  as 
1843.7002;  interim 29964 

1843.103  Redesignated  as 
1843.7003;  interim 29964 

1843.104  Redesignated  as 
1843.7004;  interim 29964 

1843.105  Redesignated  from 
1843.7005;  interim 29964 

1843.7001—1843.7005  (Subpart 
1843.70)  Redesignated  from 
1843.101—1843.105  (Subpart 
1843.1):  heading  revised;  in- 
terim.:  29964 

1843.7001  Redesignated  from 
1843.101;  interim 29964 

1843.7002  Redesignated  from 
1843.102;  interim 29964 

1843.7003  Redesignated  from 
1843.103;  interim 29964 

1843.7004  Redesignated  from 
1843.104;  interim 29964 

1843.7005  Redesignated  from 
1843.105;  interim 29964 

1844.102-71  Removed 46360 

1845.302-1  (c)  added;  interim 13250 

Regulation  at  59  FR  13250  eff. 

date  corrected  to  3-21-94 27312 

1845.302-70  Revised 12198 

1845.7101-3  (b)  revised;  interim 38937 

1846.270  (a)  amended 12198 

1847.200-70  Revised 12199 

1852.103  (a)(1)  amended 29962 

1852.103-70  Example  amended 46360 

1852.204-71  Removed;  interim 23802 

1852.204-72  Removed;  Interim 23802 

1852.20^71  Introductory  text  re- 
vised  
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1852.215-70  Amended;  interim 61631 

1852.215-81  Added;  interim 61631 

Amended 11199 

1852.215-82  Added;  interim 61632 

1852.215-83  Added;  interim 61632 

1852.216-76  Revised 52449 

1862.216-77  Added 52449 

(d)  added 21668 

1852.216-83  Amended 52450 

1852.216-84  Amended 52450 

1852.216-85  Revised 52450 

1852.216-88  Added 52450 

1852.216-89  Added;  Interim 22521 

Introductory  text  revised;  in- 
terim  29964 

1852.225-74  Removed 29962 

1852.225-75  Removed 29962 

1852.228-72  Revised;  interim 54051 

1852.228-76  Revised;  Interim 54052 

1852.228-78  Added;  interim 54051 

1852.281-71  Added 12199 

1852.234-70  Added;  Interim 58794 

Amended 10080 

1852.234-71  Added;  interim 58794 

Amended 10080 

1862.237-71  Amended 12199 

1862.239-70  Added 59189 

Corrected 62556 

1862.242-70  Amended 21668 

1862.242-73  Added;  interim 23802 

1862.242-74  Added;  interim 23802 

1852.245-73  Amended;  interim 38937 

1863.204-70  Heading  amended;  (o) 

removed 10079 

1863.242-72  Revised 38132 

1870.103  Appendix  I  amended 12199 

1870.303  Appendix  I  amended 54300 

Appendix  I  amended;  interim 
61632,  61633.  61634 

Ai^ndix  I  amended 10079, 11200, 

12199 
1870.601—1870.503  (Subpart  1870.5) 

Added;  interim 58795 

1870.602  Amended 10080 

1870.603  Appendix  I  corrected 68687 

Appendix  I  amended 10081 

1871  Added;  eff.  in  part  to  6-30-97 

54300 

1871.102  (b)  added  (effective  date 

pending) 54301 

Chapter  19— United  States  infor- 
mation Agency  (Parts 
1900-1999) 

1901.670  Removed 40313 

1901.670-1  Removed 40313 


1901.670-2  Removed 40813 

1901.670-3  Removed 40813 

1901.670-4  Removed 40813 

1901.670-5  Removed 40813 

1903.000  Removed 40313 

1903.101—1903.103-2  (Subpart 

1903.1)  Removed 40813 

1903.203—1903.204  (Subpart  1903.2) 

Removed 40313 

1903.301  (Subpart  1903.3)  Removed 

40813 

1912  Removed 40813 

1913.106-70—1913.107         (Subpart 

1913.1)  Removed 40313 

1913.201—1913.203-1  (Subpart 

1913.2)  Removed 40813 

1913.404—1913.405  (Subpart  1913.4) 

Removed 40313 

1919—1922    (Subchapter    D)    Re- 
moved  40813 

1927—1932    (Subchapter    E)    Re- 
moved  40313 

1952.200  Removed 40313 

1952.210-70  Removed 40313 

1952.212-70  Removed 40813 

1952.222-70  Removed 40313 

1952.222-71  Removed 40313 

1952.222-72  Removed 40813 

1952.222-73  Removed 40313 

1952.222-74  Removed 40313 

1952.222-75  Removed 40813 

1952.222-76  Removed 40813 

1952.222-77  Removed .....40313 

1952.222-78  Removed 40313 

1952.222-79  Removed 40313 

1952.222-80  Removed 40813 

1952.222-81  Removed 40813 

1952.222-82  Removed 40313 

1952.222-83  Removed 40313 

1952.227-70  Removed - 40813 

1952.227-71  Removed 40313 

1952.227-72  Removed 40813 

1952.227-73  Removed 40813 

1962.227-74  Removed 40813 

1962.227-76  Removed 40813 

1962.232-70  Removed 40313 

1952.232-71  Removed „ 40313 

1952.232-72  Removed 40313 

1952.232-73  Removed 40813 

1952.232-74  Removed 40313 

1952.242-70  Removed 40813 

CtKSpter  28— Department  of 
Justice  (Parts  2800-2899) 

2801.601  Revised 68774 

2801.601-70  Removed 68775 
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TITLE  48  Chapter  28-Con. 

2801.602-70  Revised 68775 

2801.603  Revised 68776 

2801.603-2  (d){3)  correctly  revised 

13661 

2802.102  (a)  revised 68778 

2806.304  (a)  amended 68778 

2806.501  (b)  revised 68779 

2806.502  Revised 68779 

2807.102  (b)  revised '. 68779 

2807.103  (a)  revised 68779 

2807.170-1  (a)  amended 10080 

2807.7001  (b)(1)  amended 68779 

Chapter  61— General  Services 
Administration  Board  of  Con- 
tract Appeals  (Parts 
6100-6199) 

6101  Revised 692S0 

Ctiapter  99— Cost  Accounting 
Standards  Board,  Office  of  Fed- 
eral Procurement  Policy.  Office 
of  Management  and  Budget 
(Parts  9900-9999) 

9903.201-1   (b)   introductory   text 

and  (15)  revised 58801 

9908.201-2  (a)(1).  (2).  (b)(1).  (2)  and 

(d)  revised;  (a)(3)  removed 58801 

(aK2)  and  (b)(1)  corrected 65556 

(e)  re  vised 48569 

9903.201-3  Amended 58802 

Corrected 61844.65556 

9903.201-4  (c)(1)  revised 58802 

Corrected 65556 

9903.202-1  (b)(1),  (2)  and  (c)  re- 

ylse(j 58802 

9903.301  Amended '."'.... ."...S6802 

Proposed  Rules: 

2 69588 

4 69588 

5 69588 

47112 

7 29696.  47112 

8 69588 

14454 

9 63494 

8108.  14455.  39317 

10 29696.  39317,  46019.  47112 

12 69588 

13 59616.  69588 

39317.  46021 

14 59618.  69588 

7714 


15 59618.  64824.  69588 

5750.  8108.  13164.  14457,  14458.  16388. 

16389,  39317.  47112 
16 69588 

47112 

17 47112 

19 16390.46385 

22 46020 

23 39317 

25 16391.39317 

28 16392 

31 5750.  14458,  16393,  39317,  47776,  47777 

32 23776 

35 13164 

37 29696,  47112 

42 5750,  8108,  14459 

44 16393,47112 

45... .14460. 14461,  14462. 14464,  39317,  45657, 

47583,  47778 

46 5750,  14466,  46386,  47112 

47 14467 

48 43527 

49 69588 

51 14454 

52 59618,  63492.  63494.  64826.  69588 

5750,  13164,  14454,  14456,  14459,  14462, 

14464.  14467,  14468,  16389,  16390, 

16391,  16392,  16393,  23776,  39317, 

44120,  45657.  46019,  46020,  46385, 

47112,  47583 

53 69588 

49037 

200^299  (Ch.  n)........V...V.V.^^^^^^^^^^^ 

207 40005 

209 58315.  58316.  60244 

35895 

211 31584,  33253.  43806 

215 31189,42569 

217 58317 

219 15151 

225 17756,  19753 

227 31584,  33253,  43806 

235 58673 

237 40005 

242 S8315.  58317.  60244 

244 42569 

245 12223.  26185,  28327 

251 39318 

252 58316.  60244 

....12223. 15151,  28327,  31584,  33253.  35895. 
39318,  40005,  43806 

253 42566 

300-399  (Ch.  3) 3040 

500—599  (Ch.  5) 8589 

516 5561 

519 2345 
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538 8590 

546 32405 

552 2345,  5561,  6231,  8590,  32405,  38950 

601 47584 

602...., 47584 

603.. ..|. 47584 

604.. ..t 47584 

605 47584 

606 47584 

608.. ..1 47584 

609....;. , 47584 

610....; 47584 

613.. ..|. 47584 

614.. ..1. 47584 

615....I.. 47584 

616....L 47584 

617....t 47584 

619.. ..L 47584 

622.. ..^ 47584 

623..... 47584 

625..... 47584 

627. ...j. 47584 

628....!. 47584 

631....1. ; .- 47584 

632..... 47584 

633 47584 

634 47584 

636...., 47584 

637 47584 

639 47584 

642 47584 

643 47584 

647..... 47584 

649...., 47584 

651 47584 

652....Li 47584 

663.. ..Ij 47584 

670.. ..I; 47584 

837....;. 54548 

852....;j 54548 

871 6942 

900—999  (Ch.  9) 9682,  38951 

904 63553 

912 5751,  9277 

917 63553 

926 35294 

927 14593 

936 63553 

939 63556 

943 63553 

951 


.14593 


952 
970 


63553 

5751.  9277,  14692,  35294 

63553 

5751.  9277.  14593,  35294 

1200—1299  (Ch.  12) 4622 


1400—1499  (Ch.  14) 9718,  36108 

1807 24104 

1815 9951,  24104 

1819 5974 

1831 33254 

1837 9951.  18518 

1846 7966 

1852 5974,  7966,  9951. 18518.  33254 

1901— 1953  (Ch.  19) 16390.  18090 

5232 46213 

5252 46213 

5419 21954 

5452 21964,21956 

6562 


.46022 


9903. 
9904. 


15695 

68999 

26774 

9990—9999  (Ch.  99) 26772,  42566 


TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  tt>e  Secretary 
of  Transportation  (Parts  1—99) 

1  Authority  citation  revised 40313 

1.22  Revised 10061 

1.23  Revised 10062 

1.25  (b)  amended 10063 

1.26  (a)  revised 10063 

1.43  (c)  amended 10061. 10063 

1.46  (e)(2)  amended 10061 

1.46  (yy)  added 40314 

1.47  (PX2)  amended 10061 

1.48  (cc)  amended 10061 

1.56  Revised 10063 

1.56a  Revised 10063 

1.66b  Added 10064 

1.67  (q)  added 32134 

1.57b  Heading  revised 10064 

1.63   Heading   and    introductory 

text  amended 10064 

1.65  (c)(1)  amended 10061 

(c)  introductory  text  amended 

10064 

1.66  (X)  removed;  (z)  added 36988 

7.11  Amended 10061 

7.53  (c)  amended 10061 

7.97  (e)  amended 10061 

7  Appendix  D  revised 65824 

8.11  (b)(1)  amended 10061.  10064 

10  Authority  citation  revised 67697 

10.61  (a)  amended 67697 

10  Appendixes  A  and  D  amended 

67697 

Appendix  A  corrected 13662 

19  Added;  interim 15639 


Note:  Boldhic*  pog*  numtwn  Indteol*  1993  changM. 


Note:  Boldkic*  pog*  numbwi  btdteat*  1993  changM. 
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TITLE  49  Subtitle  A-Con. 

28.170  (1)  amended 10061 

37  Nomenclature  changre 63101 

37.3  Amended 63101 

37.7  (b)  revised 63101 

37.9  (d)  revised 63102 

(d)(l)(i)(B)   and   (11)   correctly 

desigmated 46703 

37.15  Added 17447 

37.47  (c)(1)  revised 63102 

37.51  (c)(1)  revised 63102 

37.87  (d)  redesignated  as  (e);  new 

(d)  added 63102 

37.165  (g)  revised 63103 

37.167  (j)  added 63103 

38  Authority  citation  revised 63103 

Technical  correction 46703 

38.113  Amended 63103 

38.125  (d)(2)  revised 63103 

40  Authority  citation  revised 7354 

40.1—40.19  Desigmated  as  Subpart 

A  and  revised 7364 

40.3  Amended 43000 

40.21-40.39  Desipiated  as  Sub- 
part B 7355 

40.23  (a)  revised;  eff.  2-16-95 43000 

40.25  (f)(10)  revised 7355 

(c).  (f)(10)(ii)(B).  (C).  (h)  and 
(k)  revised;  (e)(2)(i)  and 
(f)(13)  amended 43000 

40.29  (bK2)  revised;  (b)(3)  added 

7356 

(bXD  redesigmated  as  (bXlKD; 
(bXDdi)  and  (n)(6)  added;  (e) 
table.  (0  table  and  (g)(6)  re- 
vised  43001 

40.33  (e),  (f)  and  (g)  revised:  (h) 
redesigmated  as  (i);  new  (h) 
added 7356 

40.51—40.83  (Subpart  C)  Added 7357 

40.59  (b)  revised;  (c)  amended 43001 

40.63  (d)(1),  (2).  (3).  (eX2).  (3)  and 
(4)  redesignated  as  (d)(2).  (3). 
(4).  (eX3).  (4)  and  (2);  new 
(dXD  added;  new  (eX3)  re- 
vised  43001 

40.65  (d),  (e),  (h)(2)  and  (3)  re- 
vised; (hX4)  removed;  (1X2) 
amended 43002 

40.79  (a)(3)  amended 43002 

40.51—40.83  (Subpart  C)  Appendix 
A  redesigmated  as  Part  40 
Appendix  B 43013 

40  Appendix  A  revised 43002 

Appendix  B  redesignated  from 
Subpart  C  Appendix  A 43013 

Note:  BoMfoc*  pog*  numbMS  Indfeoi*  1993  changM. 


Chapter  I— Researcti  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

106  Authority  citation  revised 49130 

106.3  (b)  revised;  (c)  added;  au- 
thority citation  removed 49130 

106.17    Authority    citation    re- 
moved  49130 

106  Appendix  A  removed 49130 

107  Authority  citation  revised 51527 

Clarification 53626 

Filing  requirements 22132 

Authority  citation  revised 49130 

107.3  Amended 49130 

107.13     Authority     citation     re- 
moved  49130 

107.101  Amended 49130 

107.103  (a)  and  (bXlO)  amended 49130 

107.109    Authority    citation    re- 
moved  49130 

107.111  (b)(3)  amended 49130 

107.117  (a)  amended 51527 

107.119    Authority    citation    re- 
moved  49130 

107.101—107.123  (Subpart  B)  Ap- 
pendix B  amended 51527 

107.201—107.227  (Subpart  C)  Au- 
thority citation  removed 49131 

107.201  (aXD.  (2)  and  (c)  amended 
49130 

107.202  (d)  amended ....51527 

(a),  (b)  and  (c)  revised 49130 

107.203  (a)  revised;  (bX3)  and  (c) 
amended 49131 

107.209  (b)  and  (e)  amended 49131 

107.215  (a)  Introductory  text,  (1). 

(bX4).  (5)  and  (6)  amended 49131 

107.219  (cKl)  and  (2)  amended 49131 

107.221  (b)  introductory  text  and 

(e)  amended 49131 

107.299—107.339  (Subpart  D)  Au- 
thority citation  removed 49131 

107.299  Amended 49131 

107.301  Amended 49131 

107.305  (a)  and  (b)  amended 49131 

107.307  (a)  amended 49131 

107.309  (a)  amended 49431 

107.311  (a)  and  (bXD  amended 49131 

107.315  (c)  and  (d)  amended 51527 

107.327  (aXlXIil)  amended .61527 

107.329  (a)  and  (b)  amended 49131 

107.333  Amended 49131 

107.335  Amended 49131 

107.337  Amended 49131 
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107.339  Amended 49131 

107.401—107.405  (Subpart  E)  Au- 
thority citation  removed 49131 

107.403  (c)  amended 49131 

107.502  (f)(1)  corrected;  CFR  cor- 
rection  30530 

107.503  (c)  amended 49131 

107.601  (e)  amended 32932 

107.606  (d)  amended 51527 

(f)  amended 32932 

107.608  (a)  revised 32932 

107.620  (c)   redesignated  as  (d); 

new  (c)  added 32932 

110  Authority  citation  revised 49131 

110.20  Amended 49132 

110.30  (a)  introductory  text  re- 
vised; (c)  Introductory  text 

amended 49132 

110.60     (a)     Introductory     text 

amended 49132 

110.120  Amended 49132 

130  Authority  citation  revised 49132 

171  Authority  citation  revised 51527 

Clarification 53626 

Filing  requirements 22132 

Authority  citation  revised 48763, 

49133 

171.1  (c)  amended;  authority  ci- 
tation removed 49132 

171.2  (f)(1).  (2).  (gXD  and  (2) 
amended;  authority  citation 
removed 49132 

171.3  (bX3Xlll)  note  revised 49132 

171.6  (bX2)  table  amended 51527 

171.7  (aX3)  teble  amended  ....28490,  38052, 

49132 

171.8  Amended 51525 

Amended 38052 

Amended;    authority    citation 

removed 49132 

171.9  (b)(4)  amended 51525 

171.11  (d)(6)(i)  revised;  authority 
citation  removed 49132 

171.12  (b)(5)  revised 38052 

(dXl)  amended 49132 

171.14  (b)(5)  removed;  (bX6Xlii) 
added 66303 

(bX6X1ii)  removed;   (b)(6)  and 
(7)  redesignated  as  (b)(5)  and 
(8);  new  (bX6)  and  (7)  added 
48763 

171.15  Authority  citation  re- 
moved  .51528 

171.16  Authority  citation  re- 
moved  49132 

Note:  BokMoc*  pog*  numbw*  Indteol*  1993 


171.18    Authority    citation    re- 
moved  49132 

172  Authority  citation  revised 5152S 

Authority  citation  revised 48549 

172.101  Table  amended 51528,  51529 

Appendixes  A  and  B  amended 

51531 

Table  amended 28491,  38052 

Appendix  A  amended 31823,  31824 

Table  corrected 35411.  37537 

Regrulatlon  at  59  FR  31823  eft'. 

date  extended  to  11-29-94 44938 

(cX8)   introductory    text,    (ii), 

(d)(4),  (g)  and  table  amended 

49132 

Appendix  amended 49133 

172.102  (cXD,  (3)  and  (5)  amended 
51531 

(cXD  and  (3)  Introductory  text 

amended 28493 

(c)(3)  amended 38064,  48649 

(OKI).  (3)  and  (7X11)  amended 
49133 

172.201  Authority    citation    re- 
moved  48549 

172.202  (aX2)  amended 51531 

Authority  citation  removed 48649 

172.203  (k)  introductory  text,  (3), 
(4Xiil)  and  (Iv)  amended 51531 

Authority  citation  removed 48649 

(eX2),    (hX2Xi).    (k)    introduc- 
tory text  and  (3)  amended 49133 

172.204  Authority    citation    re- 
moved  48549 

172.205  Authority    citation    re- 
moved  48549 

172.310    Authority    citation    re- 
moved  48549 

172.322  (b)  and  (e)(2)  revised 38064 

172.332    Authority    citation    re- 
moved  48549 

172.334  (bX3)  amended 49133 

172.400a  (a)(6)  amended 51531 

172.401    Authority    citation    re- 
moved  48549 

172.403    Authority    citation    re- 
moved  48549 

172.406  (a)(2)  and  (eXD  amended 

51531 

172.420  (a)  illustration  corrected; 

CFR  correction 30530 

172.422  (a)  illustration  corrected; 

CFR  correction 30530 

172.505  (a)  amended 49133 

172.510    Authority    citation    re- 
moved  48549 
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TrrLE49  Chapter  l-Con. 

172.512  Authority  citation  re- 
moved  48549 

172.514     (cX3)     amended;     (c)(4) 

added 38064 

172.521  (a)  illustration  corrected; 

CFR  correction 30530 

172.525  (b)  amended 51531 

172.526  (b)  amended 51531 

172.527  Authority  clUtion  re- 
moved  48549 

172.546  (a)  Illustration  corrected; 

CFR  correction 30530 

172.556  (b)  amended 51531 

(a)  Illustration  corrected;  CFR 

correction 30530 

172.600  (cX2)  amended 49133 

172.604  (aX3Xl)  amended 49133 

172  Appendix  A  authority  cita- 
tion removed 48549 

Appendix  A  amended 49133 

173  Authority  citation  revised 51531 

Clarification 53626 

Authority  citation  revised 49133 

173.1  Authority  citation  removed 
49133 

173.2  Table  amended 51531 

173.3  (c)  introductory  text 
amended 51531 

173.4  (a)  Introductory  text,  (2)  in- 
troductory text  and  (11) 
amended 51531 

173.7      (a)      introductory      text 

amended 51532 

Authority  citation  removed.. ......49133 

173.10  (d)  and  (e)  amended 51532 

Authority  citation  removed 49133 

173.11  (bX4)  amended;  authority 
citation  removed 49133 

173.12  (dXD  and  (2)  amended; 
(d)(3)  removed 49133 

173.21  (b)  and  (j)  amended 51532 

173.22  (a)(3Ki)  amended 51532 

Authority  citation  removed 49133 

173.23  Authority  citation  re- 
moved  49133 

173.24  (d)  amended 38064 

173.24a  (b)(4Xi)  amended 51532 

173.25  (a)  introductory  text 
amended 51532 

173.27    (f)    Table    2    and    (gXD 

amended 49133 

173.31  (c)(9)  amended 51532 

Authority  citation  removed 49133 

173.32  (d)  and  (eXlKU)  revised 38064 

(g)  and  (q)  Introductory  text 

amended 49133 


173.33  (cX4)  and  (dXD  amended 
1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

(cXlXiil)  and  (iv)  amended 49133 

173.34  (e)(16)   introductory   text 

and  (V)  amended 51532 

(eX15Xl)  revised;  (v)  and  (17X11) 

amended 28493 

(eX18Xi)  amended 49133 

173.35  Added 38064 

173.56  (b)(2)    Introductory    text 

and  (1)  amended 51532 

173.57  (a)     introductory     text 
amended 51532 

173.62  (b)  amended 51532 

173.115—173.156       (Subpart       D) 

Heading  amended 49133 

173.115  (a)  introductory  text  and 

(2)  amended 51532 

173.116  (a)  table  amended 49133 

173.124  (b)(2)  amended 51532 

173.127  (a)  amended 51532 

173.128  (a)     Introductory     text 
amended 51532 

173.132  (bXD  amended 51532 

173.133  (bXlXll)  amended 51532 

(bXDdv)  table  amended 49133 

173.136     (a)     Introductory     text 

amended 51532 

173.151  (b)(2)  amended 51532 

173.159  (gXl)  amended 51532 

173.217  (a)  amended 49133 

173.225  (b)  table  amended 51532 

(b)  table  amended 28493 

(b)  table  amended;  (eX5)  added 

38065 

173.226  (b)(4XilXA)  amended 49134 

173.227  Heading  amended 49134 

173.230  (d)  amended 49134 

173.240  (d)  added 38067 

173.241  (d)  added 38067 

173.242  (d)  added 38067 

173.243  Heading  revised;  (d)  and 

(e)  added 38068 

(bX2)  amended 49134 

173.247      (gXlXIl)     and     (illXB) 

amended 51532 

(gXlXliiXB)  revised 28493 

173.301  (g)(5)  amended 51532 

(g)  introductory  text  amended 

49134 

173.302  (h)  amended 28493 

Authority  citation  removed 49133 

173.304  (d)(3Xi)  amended 51532 

(g)  amended 28493 
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Authority  citation  removed 49133 

173.306     (1)     introductory     text 

amended 51532 

(a)(3)        Introductory        text 

amended 28493 

Authority  citation  removed 49133 

173.309  (aXD.  (3X111).  (4X11)  and 

(bX2)  amended 49134 

173.315  (a)  table  amended 51532 

Authority  citation  removed 49133 

(a)  table  amended 49134 

173.316  Authority    citation    re- 
moved  49133 

173.318  (b)(3Xli)  amended 51532 

Authority  citation  removed 49133 

(bXlXiiXA),  (2XiXA),  (B).  (6Xii) 

and  (g)(2Xi)  amended 49134 

173.319  Authority    citation    re- 
moved  49133 

173.323  (f)  amended 51532 

173.401—173.478   (Subpart   I)   Au- 
thority citation  removed 49134 

173.417  (bX2)(il)  Table  5  amended 

51533 

173.420  (aX2Xl)  and  (b)  amended 

28493 

173.426    Authority    citation    re- 
moved  49133 

173.438  (b)(4)  amended 51533 

173  Appendixes    B,    D    and    E 
amended 51533 

Appendixes  A  and  F  amended 
49134 

174  Authority  citation  revised 51533 

Authority  citation  revised 48649 

174.1  Amended 51533 

174.25  (a)(2)(ii)  amended 51533 

(c)  amended 28493 

Authority  citation  removed 48549 

174.55  (c)  amended 51533 

174.63  (b)  amended 49134 

174.67     Authority     citation    re- 
moved  48549 

174.82  (a)  amended 51533 

174.83  (b)  introductory  text  re- 
vised  48549 

174.100  (b)  amended 49134 

174.204    Authority    citation    re- 
moved  48549 

174.290  Heading  amended 51533 

174.430  Amended 51533 

174.700(c)  table  amended 51533 

176  Authority  ciUtion  revised 51533 

Authority  citation  revised 49134 

175.3  Authority  citation  removed 

49134 


175.10  Authority  citation  re- 
moved  49134 

175.20  Authority  citation  re- 
moved...  49134 

176.30  Authority  citation  re- 
moved  49134 

175.33  Authority  citation  re- 
moved  49134 

176.75  Authority  citation  re- 
moved  49134 

175.78  Authority  citation  re- 
moved  49134 

175.79  Authority  citation  re- 
moved  49134 

175.81  Authority  citation  re- 
moved  49134 

175.85  Authority  citation  re- 
moved  49134 

175.88  Authority  citation  re- 
moved  49134 

175.90  Authority  citation  re- 
moved  „ 49134 

175.305  Authority  citation  re- 
moved  49134 

175.320  (a)  table  and  (c)  introduc- 
tory text  amended 51533 

(a)   table   amended;   authority 
citation  removed 49134 

176.630  Authority  citation  re- 
moved  49134 

175.700  (b)  amended 49134 

175.701  Authority  citation  re- 
moved  49134 

176.702  Authority  citation  re- 
moved..  49134 

175.703  Authority  citation  re- 
moved  49134 

176.706  Authority  citation  re- 
moved  49134 

176.826  Authority  citation  re- 
moved  49134 

176.834  Authority  citation  re- 
moved  49134 

176  Authority  citation  revised 51533 

Authority  citation  revised 49134 

176.5      (b)      introductory      text 

amended 51533 

176.11  Authority  citation  re- 
moved  49134 

176.13  (c)  amended 49134 

176.30  Authority  citation  re- 
moved  49134 

176.39  Authority  citation  re- 
moved  49134 

176.76  Authority  citation  re- 
moved  49134 


Note:  Bddhic*  pogs  numbMs  mdtecto  1993  changM. 


Note:  BoMtoc*  pog*  numbwt  Indtool*  1993  changM. 
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TITLE  49  Chapter  l-Con. 

176.83  (f)(4)  amended 51533 

(c)(2)(il)  illustration  and  (lit) 
illustration   corrected;    CFR 

correction 30530 

(c)(2)(iv)  illustration  and  (v)  il- 
lustration    corrected;     CFR 

correction 30531 

176.95—176.99  (Subpart  F)  Au- 
thority citation  removed 49134 

176.100  Amended 51533 

176.118  (b)  amended 51533 

176.410  (cX2)  amended 51533 

176.415  (b)(2)  amended 49134 

176.600  (d)  amended 49134 

176.700  Authority  citation  re- 
moved  49134 

177  Authority  citation  revised 51533 

Authority  citation  revised 49134 

177.818  Authority  citation  re- 
moved  „ 49134 

177.825  Revised 51533 

177.834  (j)  amended 51533 

Authority  citation  removed 49134 

177.835  Authority  citation  re- 
moved  49134 

177.838  (g)  amended 51533 

(g)  and  (h)  amended 49134 

177.839  (d)  introductory  text 
amended 49134 

177.840  (d)  amended;  authority 
citation  removed 49134 

177.841  (d)  introductory  text 
amended 49134 

177.842  Authority  citotlon  re- 
moved  49134 

177.843  Authority  citation  re- 
moved  49134 

177.848  (e)(6)  amended 49134 

177.857  (d)  amended 51533 

177.858  (b)(1)  amended 51533 

177.860  (a)  introductory  text  and 

(b)  amended 49135 

178  Authority  citation  revised 51533 

Clarification 53626 

Authority  citation  revised 49135 

178.3S-3  Authority  citation  re- 
moved  49135 

178.37-3  Authority  citation  re- 
moved  49135 

178.37-5  Authority  citation  re- 
moved  49135 

178.38-3  Authority  citation  re- 
moved  49135 

178.39-3  Authority  citation  re- 
moved  49135 

178.3»-9  (a)  amended 51533 


178.39-14  (b)  amended 51534 

178.42-3   Authority   citation  re- 
moved  49135 

178.44-3   Authority   citation   re- 
moved  49135 

178.45-3   Authority   citation   re- 
moved  49135 

178.46-12  (e)  redesignated  as  (c) 

51534 

178.47-3   Authority   citation   re- 
moved  49135 

178.50-3   Authority   citation   re- 
moved  49135 

178.51-3   Authority   citation   re- 
moved  49135 

178.53-5   Authority   citation   re- 
moved  49135 

178.53-9  (b)  amended 51534 

178.55-3   Authority   clUtion   re- 
moved  49135 

178.55-20    (a)    introductory    text 

amended 51534 

178.56-3  Amended 51534 

Authority  citation  removed 49135 

178.56-11  (a)  amended 51534 

178.57-3   Authority   citation   re- 
moved  49135 

178.58-3   Authority   citation   re- 
moved  49135 

178.58-5   Authority   citotion   re- 
moved  49135 

178.59-3   Authority   citation  re- 
moved  49135 

178.60-3   Authority   citation   re- 
moved  49135 

178.60-24  (a)  amended 51534 

178.61-3   Authority   citation   re- 
moved  49135 

178.61-8  (c)(2)  amended 51534 

178.61-20  (b)  amended 51534 

178.65-3   Authority   citation   re- 
moved  49135 

178.68-3   Authority   citation   re- 
moved  49136 

178.245-5  (b)  amended 49135 

178.251  Removed 38068 

178.251-1  Removed 38068 

178.251-2  Removed 38068 

178.251-3  Removed 38068 

178.251-4  Removed 38068 

178.251-5  Removed 38068 

178.251-6  Removed 38068 

178.251-7  Removed 38068 

178.252  Removed 38068 

178.252-1  Removed 38068 

178.252-2  Removed 38068 
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178.252-3  Removed 38068 

178.253  Removed 38068 

178.253-1  Removed 38068 

178.253-2  Removed 38068 

178.253-3  Removed 38068 

178.253-4  Removed 38068 

178.253-5  Removed 38068 

178.255-5  (b)  amended 49135 

178.255-12  (a)  amended 49135 

178.270-5  (d)  amended 51534 

178.270-9  Amended 49135 

178.270-11  (d)(1)  amended 51534 

(b)(1)    introductory    text    and 

(d)(2)  amended 49135 

178.271-1  (a)  amended 49135 

178.272-1  (a)  amended 49135 

178.337-1  (f)  amended 51534 

(b)  and  (d)  amended 49135 

178.337-2  (a)(1)  and  (c)  amended 

49135 

178.337-3  (c)(3)(i)  amended 49135 

178.337-11  (a)(2)(i)  amended 49135 

178.337-16  (b)(2)  amended 51534 

178.337-18  (a)(3)  amended 49135 

178.338-1  (c)(1)  amended 49135 

178.338-10  (c)  amended 51534 

178.338-19  (c)  amended 51534 

178.345-3  (e)  and  (g)  introductory 

text  amended 49135 

178.345-7  (a)(2)  amended 49135 

178.346-14  (b)(ll)  amended 51534 

(b)(6).   (15).   (c)(3),   (6)  and  (7) 

amended 49135 

178.347-2  (a)  and  Tables  I  and  n 

amended 49135 

178.348-10  (d)(3)  amended 49135 

178.350-3  (b)  amended 49135 

178.352-2  (a)  amended 51534 

178.352-6  (a)(2)  amended 51534 

178.362-2  (e)(5)  amended 51534 

178.503  (a)(9).  (d)(2)(ii)  illustra- 
tion and  (3)  illustration  re- 
vised  28493 

178.506  (b)(1)  amended 28494 

178.506  (b)(1)  amended 28494 

178.509  (b)(4)  amended 28494 

178.511  (b)(1)  amended 28494 

178.516  (b)(3)(i)  introductory  text 

amended 51534 

178.518  (a)(2)  amended 51534 

178.600  Amended 51534 

178.601  (g)(7)  amended 28494 

178.603  (a)  table  amended 51534 

178.606  (d)(1)  amended 51534 

(b)  amended 28494 

178.606  (b)  amended 28494 


178.700-178.710       (Subpart       N) 

Added .....38068 

178.800—178.819       (Subpart       O) 

Added 38075 

179  Authority  citation  revised 51534 

Amended 51534 

Authority  citation  revised 49135 

179.101-1  (a)  table  amended 51534 

Authority  citation  removed 49315 

179.102-1  Authority  citation  re- 
moved  49135 

179.102-2  Authority  citation  re- 
moved  49135 

179.102-4  Authority  citation  re- 
moved  49135 

179.102-17  Authority  citation  re- 
moved  49135 

179.105-4    (a)    introductory    text 

amended 51534 

179.105-7  (b)  amended 28494 

Authority  citation  removed 49135 

179.200-7  Authority  citation  re- 
moved  49135 

179.200-14  Authority  citation  re- 
moved  49135 

179.200-15  Authority  citation  re- 
moved  49135 

179.200-27  Authority  citation  re- 
moved  49135 

179.201-1  Authority  citation  re- 
moved  49316 

179.201-7  Authority  citation  re- 
moved  49135 

179.203-1  (a)  amended 51534 

Authority  citation  removed 49136 

179.203-2  Authority  citation  re- 
moved  49135 

179.203-3  Authority  citation  re- 
moved  49135 

179.220-7  Authority  citation  re- 
moved  49135 

179.220-15  Authority  citation  re- 
moved  49135 

179.400—179.500-18     (Subpart     F) 
Authority  citation  removed 
49136 

179.600-7  Authority  citation  re- 
moved  49135 

180  Authority  citation  revised 51534 

Clarification 53626 

Authority  citation  revised 49135 

180.350—180.352       (Subpart       O) 

Added 38079 

180.405   (fX2)    introductory   text 

amended 51534 

(b)  and  (c)(1)  table  amended 1786 


Note:  BoMfoc*  pog*  nunOws  mdteot*  1993  chong**. 
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TITLE  49  Chapter  l-Con. 

Regrulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

(f)(6)  amended 49135 

180.407  (f)(l)(i)(C)  amended 51534 

(d)(4)  amended 49135 

180.413    (d)(l)(i).    (il)    and    (Hi) 

amended 1786 

Regrulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

180.415  (b)  amended 49135 

180.417  (a)(3)  heading  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

190.9  Added 17280 

192.3  Amended 17281 

192.9  Re  vised 17281 

192.150  Added 17281 

192.453  Revised:  eff.  2-11-96 6584 

192.603  (b)  revised;  eff.  2-11-95 6584 

192.605  Revised;  eff.  in  part  2-11- 

95 6584 

192.615  (d)  redesignated  as 
192.616;  eff.  2-11-95 6585 

192.616  Redesignated  fi-om 
192.615(d);  eff.  2-11-95 6585 

192.706  (a)  removed;  (b)  introduc- 
tory text,  (1)  and  (2)  redesig- 
nated as  introductory  text, 
new  (a)  and  new  (b);  eff.  2-11- 

95 6585 

192.723  (b)(1)  amended 54528 

(b)(2)  revised 54529 

Heading  and  (a)  revised;  eff.  2- 

11-95 6585 

192.727  Heading  and  (a)  revised; 

eff.  2-11-95 6585 

192.729  Removed;  eff.  2-11-95 6585 

192.733  Removed;  eff.  2-11-96 6586 

192.737  Removed;  eff.  2-11-95 6686 

193.2015  Removed 17281 

194.416  (a)  revised;   (h)  redesig- 
nated as  (i):  new  (h)  added 
33397 

195  Authority  citation  revised 17281, 

41260 

195.1  (b)(5).  (7)  and  (8)  revised; 
(b)(6)  amended 33396 

(bK3)  and  (c)  revised 35470 

195.2  Amended. ...17281,  33396.  33396.  35471 

196.3  (a)  revised;  (b)(1)  through 

(5)  and  (c)(1)  through  (4)  re- 
designated as  (b)(2)  through 

(6)  and  (c)(2)  through  (5);  new 
(c)(2)(iii)  and  new  (iv)  redes- 
ignated as  (c)(2)(v)  and  (vl); 
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new  (b)(1).  (c)(1).  new  (2)(iii) 

and  new  (iv)  added 33396 

195.5  (a)(1)  and  (4)  revised 33396 

195.8  Amended 17281 

195.50  (f)  revised 33396 

195.52  (a)(3)  revised 33396 

196.56  (a)  amended 17281 

195.58  Amended 17281 

195.106  (e)  amended 17281 

(b)  revised 33396 

(c)  amended 33397 

195.112  (c)  amended 33396 

195.120  Revised 17281 

195.204  Amended 33397 

195.212  (b)(3)(li)  amended 33396 

195.228  (b)  revised 33397 

195.234  (e)  introductory  text  and 

(g)  revised 33397 

196.246  (b)  revised 33397 

(b)  corrected 36256 

195.248  (a)  table  amended;  (b)  in- 
troductory text  revised 33397 

(a)  corrected 36256 

195.260  (e)  amended 17281 

195.262  (d)  revised 33397 

195.300-196.310  (Subpart  E)  Head- 
ing revised 29384 

196.300  Revised 29384 

196.302  Revised 29384 

(b)  and  (c)  introductory  text 
revised 35471 

195.303  Added 29384 

195.304  (a)  and  (b)  introductory 

text  amended 29386 

(b)  introductory  text  revised 

33397 

195.306  (b)  introductory  text  re- 
vised   29385,  41260 

(a)  revised;  (d)  added 35471 

196.308  Amended 29386 

196.310  (a)  amended 29385 

195.401  (c)  revised 35471 

195.402  (c)(14)  added;  eff.  in  part 
2-11-95 6585 

195.406  (a)(3)  amended;  (a)(6)  re- 
vised  29386 

(a)(1)  revised 33397 

196.412  (a)  revised 33397 

196.413  (a)  amended 33396 

195.414  (b)  and  (c)  revised 35471 

196.416  (a)  revised;   (h)   redesig- 
nated as  (1);  new  (h)  added 53397 

199  Common  preamble 68194 

Authority  citation  revised 68260 

Heading  revised 7430 

199.1—199.25  Designated  as  Sub- 
part A 7430 


Note:  Boidtac*  pog*  numbcn  Incacal*  1993  chongM. 


199.1  (a)  amended 68260 

199.23  (a)(2)  revised 68260 

199.25  Added 68261 

199.200—199.245       (Subpart       B) 

Added 7430 

Chapter  II— Federal  Railroad  Ad- 
ministration. Department  of 
Transportation  (Parts  200—299) 

207  Added 6587 

209  Authority  citation  revised 43675 

209.3  Revised;  eff.  1-1-96 43676 

209.401—209.409       (Subpart       E) 

Added;  eff.  1-1-95 43676 

212  Authority  citation  revised 50104 

212.231   Redesignated  as  212.236; 
new  212.231  added;  eff.  1-1-95 
50104 

212.233  Added;  eff.  1-1-95  .................50105 

212.235        Redesignated        f^om 

212.231;  eff.  1-1-95 50104 

214.103  (b)  and  (c)  revised 30883 

214.111  Revised 30883 

214.113  (b)  revised;  (c)  removed 

30883 

214.116  (b)  revised 30883 

214.117  (b)  revised 30884 

217  Common  preamble 68194 

Authority  citation  revised 43070 

Technical  correction 46703 

217.4  Added;  eff.  11-21-94 43070 

217.7  Revised;  eff.  11-21-94 43070 

217.9  (a),  (b)  introductory  text. 

(5),   (c)  and  (d)  revised;   (e) 
added;  eff.  11-21-94 43070 

217.11  Heading,  (a),  (b)  introduc- 
tory text,  (4)  and  (c)  revised; 
eff.  11-21-94 43071 

217.13  (d)  removed 68235 

Removed;  new  217.13  redesig- 
nated from  217.15;  new  (b)(4) 
removed;  eff.  11-21-94 43071 

217.16  Redesignated  as  217.13;  eff. 

11-21-94 43071 

217  Appendix  A  revised;  eff.  11- 

21-94 43071 

219  Common  preamble 68194 

Nomenclature  change;  eff.  1-1- 
96 7457 

219.3  (a)  Introductory  text  and 
(c)  revised;  (b)(3)  added;  eff. 
1-1-96 7457 

219.5  Amended;  eff.  1-1-96 7467 

219.9  (a)  amended;  (c)  added;  eff. 

1-1-95 7458 


219.11  (b)(2)  revised;  (g)  redesig- 
nated as  (h);  (c)(4)  and  new 
(g)  added;  eff.  1-1-95 7458 

219.16  Removed;  eff.  1-1-95 7458 

219.23  Heading,  (a)  and  (b)  re- 
vised; (d).  (e)  and  (0  added; 
eff.  1-1-95  ..  .  7458 

219.101    (a)(2)(ii)    revised;    (a)(3) 

and  (4)  added;  eff.  1-1-95 7469 

219.104  (a),  (d)  and  (e)  revised;  (f) 

and  (g)  added;  eff.  1-1-95 7459 

219.107  Added;  eff.  1-1-95 7460 

219.201  (a)(l)(iii).  (2)(ii)  and  (b) 

revised;  eff.  1-1-95 7460 

219.203      (a)(1)      revised;      (d)(2) 

amended;  eff.  1-1-95 7460 

219.205  (a)  revised;  eff.  1-1-95 7460 

219.206  Added;  eff.  1-1-96 7461 

219.209  (a)(1)  amended;  (c)  added; 

eff.  1-1-96 7461 

219.211  (a),  (c)  and  (d)  amended; 

(e)  and  (h)  revised;  eff.  1-1-96 

7461 

219.213  (a)  and  (b)  revised;  eff.  1- 

1-95 7461 

219.300  Added;  eff.  1-1-95 7461 

219.301—219.309       (Subpart       D) 

Heading  revised;  eff.  1-1-95 
7461 

219.301  (b)(1).  (f)  and  (g)  removed; 

(b)  introductory  text.  (2)  in- 
troductory text  and  (c)  in- 
troductory text  revised;  eff. 
1-1-96 7461 

219.302  Added;  eff.  1-1-95 7462 

219.303  Revised;  eff.  1-1-96 7462 

219.307  Removed;  eff.  1-1-95 7462 

219.309  Removed;  eff.  1-1-95 7462 

219.501—219.605  (Subpart  F)  Head- 
ing revised;  eff.  1-1-96 7462 

219.501  Revised;  eff.  1-1-96 7462 

219.503  Revised;  eff.  1-1-95 7462 

219.506  Heading  revised;  (a)  des- 
ignation   and    (b)    removed; 

eff.  1-1-95 7462 

219.601—219.605  (Subpart  G) 
Heading  revised;  eff.  1-1-96 

7462 

219.601  Heading,  (b)(2)(ill)  con- 
cluding text  and  (7)  revised; 

(c)  amended;  eff.  1-1-96 7462 

219.603  Heading  revised;  (a)  des- 
ignation, (b)  and  (c)  re- 
moved; eff.  1-1-96 7463 

219.605     Heading     revised;     (b) 

amended;  eff.  1-1-96 7463 


Note:  BokMoc*  page  numbws  Indlcal*  1993  Chang**. 
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TITLE  49  Choptof  ll-Con. 

219.607  Added;  eff.  1-1-95 7463 

219.608  Added;  eff.  1-1-95 7464 

219.609  Added;  eff.  1-1-95 7464 

219.611  Added;  eff.  1-1-95 7464 

219.701—219.713       (Subpart        H) 

Heading  revised;  eff.  1-1-95 


.7464 


219.703  Heading  revised;  eff.  1-1- 

95 7464 

219.707  Heading  revised;  (a) 
amended 7464 

219.708  Added 7464 

219.713  Removed;  eff.  1-1-95 ...7464 

219.715  Added;  eff.  1-1-95 7464 

219.801  (Subpart  I)  Added;  eff.  1- 

1-95 7465 

219.803  (Subpart  I)  Added 68235 

219.901—219.905       (Subpart        J) 

Added;  eff.  1-1-96 7466 

219  Appendix  D  added M237 

Appendix  D2  added 662S0 

Appendix  D3  added;  eff.  1-1-95 

7468 

Appendix  D4  added;  eff.  1-1-95 
7477 

220  Authority  cltaUon  revised 43071 

Technical  correction 46703 

220.5  (d)  and  (e)  added;  eff.  11-21- 

94 43071 

220.21   Heading  and  (b)  revised; 

eff.  11-21-94 43072 

229  Authority  citation  revised 24963 

229.133  (b)  revised;  interim 24963 

(b)(2)(ili)  corrected 39705 

234  Authority  citation  revised 50105 

234.1—234.6  (Subpart  A)  Des- 
ignated as  Subpart  A;  head- 
ing added;  eff.  1-1-95 50106 

234.1  Revised;  eff.  1-1-95 50106 

234.3  Revised;  eff.  1-1-95 50105 

234.4  Added;  eff.  1-1-95 50105 

234.5  Amended;  eff.  1-1-95 50105 

234.6  (a)  and  (b)  redesignated 
from  234.15  and  234.17;  head- 
ing added;  new  (a)  revised; 

eff.  1-1-96 50106 

234.7—234.13  (Subpart  B)  Des- 
ignated as  Subpart  B;  head- 
ing added;  eff.  1-1-95 50105 

234.15   Redesignated   as   234.6(a); 

eff.  1-1-95 50106 

234.17   Redesignated  as  234.6(b); 

eff.  1-1-95 50106 

234.101—234.109       (Subpart       C) 

Added;  eff.  1-1-95 50106 


234.201—234.273        (Subpart        D) 

Added;  eff.  1-1-95 50107 


Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  300—399) 

Chapter  ni  Interpretation 40734 

350.11  (a)  revised;  interim 5264 

360.21  (d)(3)  added;  interim 5264 

350  Appendix  C  amended;  interim 

5264 

382  Added 7505 

Authority  citation  revised 49586 

382.101  0MB  number 49586 

383  Authority  citation  revised 26028 

383.5  Amended 26028 

383.37  (a)  and  (b)  amended;  (c) 

added 26028 

383.51  (d)  redesignated  as  (e);  new 

(d)  added 26028 

383.53  Revised 26028 

384  Added 26039 

390.3  (f)(6)  removed;  eff.  1-1-96 8752 

390.5  Amended 59196,  67375 

Amended;  eff.  1-1-95 8752 

Amended 28028 

391  Common  preamble 68194 

Authority  citation  revised 49586 

391.15  (d)  added 26028 

391.31  (a)  revised;  eff.  1-1-95 8752 

391.35  (a)  revised;  eff.  1-1-95 8752 

391.43  Amended;  (e)  introductory 

text  and  (g)  revised 59196 

391.51  (a)  revised;  eff.  1-1-95 8752 

391.68  Added;  eff.  1-1-95 8752 

391.73  Added;  eff.  1-1-96 8762 

391.83  (a)  revised;  eff.  1-1-95 8753 

391.87  (h)  revised 68222 

0MB  number 49586 

391.93  Revised 7514 

391.125  Added 7514 

392  Authority  citation  revised 34711 

392.5  Heading,  (a)(1).  (2).  (3)  and 

(b)(2)  revised 7515 

392.22  (b)(1)  introductory  text. 
(2)(i)  and  (ii)  revised; 
(b)(l)(iv)  added;  (b)(2)(vii) 
and  authority  citation  re- 
moved  34711 

392.71  Added 67375 

393  Authority  citation  revised 34712 

393.7  Added 34712 

(b)(2)  through  (6)  added 34718 

393.42  (b)(4)  removed 25574 

393.67  (a)(6)  added;  eff.  1-1-95 8753 
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393.95  (f)(2),  (g)  and  (j)  revised; 

(r)(3)  added 34712 

393.102  (b)  revised;  (g)  removed 

34718 
(b)(6)  table  corrected ..V..V.V...........43898 

395.2  Amended 7515 

395.8  (a)  introductory  text  re- 
vised; eff.  1-1-96 8763 

396.3  (b)  introductory  text  re- 
vised; eff.  1-1-96 8753 

396.11  (d)  revised;  eff.  1-1-95 8753 

Chapter  V-NoHonol  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

626  Authority  citation  revised 26576 

626.1  (b)  and  (c)  revised 25576 

626.2  Introductory  text  revised 
25676 

526.3  Heading,  Introductory  text 
and  (a)  introductory  text  re- 
vised  25676 

526.4  Removed 28676 

626.5  Introductory  text  and  (a) 
revised 25576 

531.5  (b)(2)  revised 62295 

533.5  (a)  Table  IV  added 16323 

541  Appendixes  A  and  A-I  revised 
63298 

Appendix  A-n  revised 63299 

Appendix  A  revised 31163 

Appendixes  A-I  and  A — n  re- 
vised  31164 

542  Revised 21672 

543.5  (a)  revised 10758 

543.6  (a)(1)  revised 10768 

544  Appendix  A  revised 63301 

Appendixes  B  and  C  revised 63302 

565  Authority  citation  revised 58104 

565.9  (c)(1)  revised 58104 

571  Petition  denied 2756, 14569,  27506 

Technical  correction 19753 

Authority  citation  revised 37175, 

38940 
571.5      (b)(7)      redesignated      as 
((b)(10);   (b)(7),   new   (8)   and 
new  (9)  added 49021 

571.103  Amended 11006 

671.108  Amended 52026,  64169, 65676 

Corrected 3164 

Figures  la.  lb  and  Ic  added 49355 

571.109  Amended 38940 

Appendix  A  amended 38941 

571.111  Regulation  at  57  FR  57000 

confirmed 53666 


Regulation  at  57  FR  67000  cor- 
rected; amended 60402 

671.120  Amended 25578 

571.121  Amended 6909 

Figixre  1  revised 6911 

Amended;  eff.  10-20-94 18323 

571.125  Amended;  eff.  10-31-94 49591 

671.131  Amended;  interim 26761 

671.203  Amended 63304 

671.207  Amended;  eff.  10-19-94 37167 

571.208  Amended;  eff.  9-1-95 .52926 

Figure  5  added;  eff.  9-1-95 52927 

Amended;  eff.  9-1-97 59191. 59193 

Amended 11203,  25827 

Amended;  eff.  10-12-94 17994 

Compliance  date  amended 35636 

Amended;  eff.  9-1-97 39476 

571.209  Amended;  eff.  10-12-94 17994 

Compliance  date  amended ..35636 

571.213  Amended 7647. 15863.  37175 

Corrected 14462 

Figures  lA  and  IB  revised 37178 

571.217  Amended 22999 

671.301  Amended .51788 

571.303  Added;  eff.  9-1-95 19668 

571.304  Added 49021 

676  Authority  citation  revised 38941 

575.104  (g)  Table  1  revised 38941 

(h)  Table  2  revised 38942 

582  Petition  denied 13630 

583  Added „ 37330 

591.6  (f)(1)  revised;  (g)  removed; 

interim 31560 

591.6  (c)  revised;  (e)  removed;  (f) 
and  (g)  redesignated  as  (e) 

and  (f);  interim 31560 

591.7  (c)  amended;  Interim 31660 

691.8  (a)  amended:  (d)(2)(i)  redes- 
ignated as  (d)(2);  (dK2)(ii)  re- 
moved; interim 31560 

691.9  (a)  amended;  interim 31560 

591  Appendix  B  removed:  interim 

31560 

592.6  (a)  amended;  interim 31560 

Chapter  VI— Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Parts  600—699) 

604.9  (b)(8)(iv)  revised 52685 

604.11  (b)(3)  revised 43778 

604.15  Amended 52686 

604.17  Amended 52686 

604.19  Amended 52685 

604.21  Amended 52685 


Note:  Bddtoc*  pogs  numbsn  Indicata  1993  changM. 


Note:  loldtac*  pog*  numbws  Indtool*  1993  changM. 
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TITLE  49  Chapter  Vl-Con. 

613  Authority  citation  added; 
subpart  authority  citations 
removed 58079 

613.100  (Subpart  A)  Revised 58079 

613.200  (Subpart  B)  Revised 58079 

614  Added;  interim 63485 

Technical  correction 64374 

653  Re  vised 7589 

654  Added 7549 

663  Clarification 43778 

665  Authority  citotlon  revised 58733 

665.3  (d)  revised;  interim 58733 

665.5  Amended;  interim 58734 

Chapter  VIII— National  Trar^spor- 
tation  Safety  Board  (Parts 
800-899) 

826.2  Re  vised 30531 

826.6  (bKD  revised 30631 

826.21  (b)  introductory  text  re- 
vised  30532 

826.24  (a)  revised 30532 

826.31  Revised 30532 

Chapter  X— Interstate  Commerce 
Commission  (Parts  1000—1399) 

1002  Regulation  at  58  FR  7748  eff. 

10-1-93 52027 

1002.1  (a)  through  (d).  (e)(1)  and 
(f)(6)  table  revised 44641 

1002.2  (f)  table  amended 4844 

(a)(3)  and  (f)  revised 44642 

1002.3  (a)  revised 44644 

1017  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1018  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1033  Revised 60144 

1035  Re  vised 60797 

1039.11  (a)  table  revised 53434 

1051  Authority  citation  revised 

2303 

Interpretation 14570 

1051.2  (a)  introductory  text  and 
(1)  through  (11)  redesignated 
as  (a)(1)  introductory  text 
and    (i)    through    (xi);    new 

(a)(2)  and  (3)  added 2303 

Regulation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

1053  Added 2303 

Regulation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

Interpretation 14570 

1056  Nomenclature  change 34392 

Note:  Boidtoc*  pogs  nomb«n  Indcor*  1993  changM. 


1056.2  (a)(3)  revised 2306 

1056.18  Revised 2306 

1146.9  Existing  text  redesigrnated 
as  (a);  (a)  heading  and  (b) 
added 53667 

1180.0  Amended 63104 

1180.2  (b)  revised 63104 

1180.4  (b)(l)(iv)  revised 63104 

1180.6  (b)  introductory  text  re- 
vised; (c)  added 63104 

1180.9  Introductory  text  revised 

63104 

1207  Removed 5110 

1249.1  Revised 5110 

1249.2  (a),  (b)(1),  (4)  and  (c)  re- 
vised; (b)(5)  added 5111 

(a)  corrected 49848 

1312  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

Authority  citation  revised. ...2304,  4844 

Technical  correction 11557 

Interpretation 14570 

1312.14  (a)(4)  added 2304 

Heading  revised 4844 

Regulation  at  59  FR  2304  eff. 

date  delayed  to  4-2-94 , 6221 

1312.20  (h)(1)  revised 10306 

1312.41  Added 4844 

1313  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1314  Regulation  at  68  FR  7748  eff. 
10-1-93 52027 

Proposed  Rules: 

23 52050.  63153 

27 63154 

31818 

28 49374 

37 52735 

31818,37208 

38 37208 

40 7367 

107 15602 

171 16602,  36488,  41848 

172 52574.  59224 

36488,  41848,  44230,  44796 

173 52574 

36488,41848 

174 59224 

41848 

175 59224 

36488,41848 

176 59224 

36488,  41848 

177 59224 

36488,41848 


178, 
179 
192 
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36488 

7" 52574 

1 59431.68382 

^l68,  13300,  30567,  39319,  39506,  46219, 

49896 

194  30755,  32178 

195 2802,  30567,  39506.  46219,  49896 

199 7614 

212 3061 

214  42200 

215 '.'. 11238,49374 

219      7482,  7614 

225   42880,  49375 

47576 


229. 
231. 
232. 
234. 


.47576 
.47676 
...3051 


300-389  (Ch.  ni) 46892 

382     7528,  7614 

36338 


383. 
390. 
391. 


51800 

65634 

!'."."."'...."........."...."......1366,  6376 

392 1366 

393 1706.  2811.  39618 

396 «*Wi 

1366 


400—499  (Ch. 
500-599  (Ch, 

533 

638 

641 


IV). 
V).. 


..47576 
.60828 
..16324 
..48589 
..35082 


552 57579.  60419 

37021 

m"Z'Z'. 60419 

555  43320 

567  49038,  49044 

571 54099.  57975.  59226.  63321.  65156, 

67909.68846 
.281,  10779,  11750,  11962,  12226,  13635, 
14830,  16788,  17324, 17325,  17326, 
18090.  18091,  21740,  23184,  23662, 
25590,  30756,  34405,  35298,  35300, 
35670,  35672,  38581,  39622,  43528, 
44691,  49375,  49901 

54099 

18091 

60419 

59226 

33254.  38038,  44121 

19686.60419 

60419 

23186.44397 

46962 


572., 

673. 
575. 

576" 
677. 
580. 


532  I  

583'.*.1!.".'.".'."."'.;.".V. 61042.  62415.  63327 

653  ..L 7614 


659 64856 

9460 

821 54102 

1000-1399  (Ch.  X) 39524 

1002    11240,  29586 

1011 11240 

1023   27002,  32178 

1039 54317.  54318.  54320,  54321,  54323 

43628,  43529,  47292 

1048 „ 43322 

1063 51603.57978 

1105 51800.  60164.  68383 

1121 51800.  60164.  68383 

1130 11240 

1145     43629,  47292 

1152 51800.  60164.  68383 

1181 65695 

1182 65695 

1186 65695 

1188 65695 

1312 64717.68108 

2347,  16164,  26777,  41428 

1314 16164. 19686.  21907,  21913,  26777, 

41428 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fish  and 
Wildlife  Service.  Department  of 
the  Interior  (Parts  1-199) 

14.3  Added 41714 

14.12  (j)   and   (k)   amended;   (1) 
added 33212 

14.23  Added 41715 

14.64  (c)  added 41715 

14.92    (a)(2)    and    (3)    amended; 

(a)(4)  added 41715 

14.106  (a)  amended 36719 

16  Re  vised 60536 

16  Authority  citation  revised 58979 

16.13  Revised 58979 

17  Petition  findings 30254,  48406 

Draft  recovery  plan 49032 

17.11  (h)  table  amended 53804.  53807. 

54065.65095.68486 

(h)  table  amended 4866.  5498,  10584, 

13397.  13836,  17998,  31095,  36995, 
42691,  42711,  48152,  49764 
(h)  table  amended;  eff.  1-31-94 

through  9-28-94 5310 

(h)  table  amended;  eff.  4-18-94 

to  12-14-94 18327 

(h)  table  amended;  eff.  10-6-94 

46002 


Note:  Bddtac*  page  numben  Indteat*  1993  changM. 
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TITLE  50  Chapter  l-Con. 

(h)  table  amended;  eff.  10-11-94 

46715 

17.12  (h)  table  amended 52030,  62049, 

684M 

(h)  table  amended 5509,  8141,  9327, 

9936,  10323.  13840.  14371.  14493. 
15345.  32937,  35864.  42175.  43652. 

43664 
(h)  table  amended;  eff.  10-11-94 

46718 

(h)  table  amended;  eff.  10-26-94 

49031 

(h)  revised 49848 

(h)  table  amended;  eff.  10-31-94 
49863 

17.21  (gXD  introductory  text  re- 
vised  68325 

17.41  (b)  added 65095 

17.84  (c)(1).  (4).  (SXIii).  (6),  (9), 
(10)  and  (11)  correctly  re- 
vised;     (c)(5)(iv)      correctly 

added;  CFR  correction 52031 

(g)  revised..... 42691 

(g)  illustration  added 42693.  42714 

(g)  amended 42711 

17.95  (b)  amended 4856 

(c)  amended 5845 

(c)  corrected 9032 

(e)  amended 10905. 10914.  13397 

17.108  (a)(3)  through  (6)  and  Illus- 
tration revised;  (a)(7)  re- 
moved  24658 

18.121—18.129  (Subpart  J)  Added; 

eff.  through  6-16-96 60410 

20  Temporary  regulations 65656 

Frameworks 42474.  49304 

Authority  citation  revised 45589 

20.101  Revised 45589 

20.102  Revised 45589 

20.103  Revised 45590 

20.104  Revised 45592 

20.106  (a)  through  (d)  revised 45593 

20.106  Revised 45596 

20.109  Revised 45597 

20.110  Revised 45237.  48571 

21.29  (k)  amended 11204 

23.23  (f)  table  amended 41983.  41985. 

41987.  41989 

24.12  (a)  and  (e)  amended 68543 

(e)    redesignated    as    (g)    and 
amended;    new    (e)    and    (f) 

added 14121 

(e)  amended 42776 

32.7  Amended 6685.  6688 

32.20  Amended 6688 

32.22  Amended 6688 


32.23  Amended 

32.24  Amended 

32.25  Amended 6685 

32.28  Amended 6690 

32.29  Amended 6691 

32.30  Amended 6691 

32.31  Amended 6691 

32.32  Amended 6685,  6692 

32.34  Amended 6685,  6692 

32.37  Amended 6692 

32.39  Amended 6685,  6693 

32.40  Amended 6693 

32.41  Amended 6693 

32.42  Amended 6693 

32.43  Amended 6694 

32.44  Amended 6694 

32.45  Amended 6694 

32.47  Amended 6694 

32.49  Amended 6686 

32.50  Amended 6694 

32.51  Amended 6695 

32.52  Amended 6695 

32.63  Amended 6686 

32.55  Amended 6695 

32.56  Amended 6696 

32.67  Amended 6698 

32.60  Amended 6698 

32.62  Amended 6698 

32.63  Amended 6698 

32.64  Amended 6699 

32.66  Amended 6686 

32.67  Amended ...6686.  6699 

32.69  Amended 6700 

36.3  Revised 38314 

36.32  (c)(l)(iv)  added 39412 

36.33  Re  vised 38314 

36.39  (j)  added;  interim;  eff.  6-25- 

94  through  9-30-94 24566 

85  Revised 11206 

100  Policy  statement 36063 

100.24  (a)(1)  table  and  (2)  table 
amended 27463 

(a)(2)  table  corrected 28922 

100.25  (b)(2)(i)  introductory  text, 
(iv)  introductory  text  and  (f) 
revised;  (m)(l)  table  amend- 
ed  61811 

Revised;  eff.  7-1-94  through  6- 
30-95 29036 

100.26  Regulation  at  58  FR  31289 
eff.  date  extended  to  12-31-95; 
interim 32925 

100.27  Regulation  at  58  FR  31294 
eff.  date  extended  to  12-31-95; 
interim 28922.  32925 


Note:  BoWtoc*  pog*  numbws  indkxH  1993  ctwnget. 
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Chapter  II— National  Marine  Rsti- 
eries  Service,  National  Oceanic 
arKi  Atmospt>eric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

204.1    (b)    table   amended   (0MB 

numbers) 59401 

Regulation  at  68  FR  33567  con- 
firmed  13894 

(b)  table  amended  (OMB  num- 
bers); eff.  7-27-94  through  10- 
31-94 39303 

(b)  table  amended  (OMB  num- 
bers)  43781 

(b)  table  amended  (OMB  num- 
bers); eff.  10-6-94 46134 

215  Harvest  quotas 58297 

216.32  (b)  revised 35474 

216  Temporary  regulations 8142 

Finding  of  conformance 15655 

216.3  Amended 16145,  35866 

216.4  (bXD  through  (h)  removed; 
(b)  introductory  text  revised 
65134 

216.15  (f)  added 58297 

216.24  (a)(1),  (bXlXili)  heading 
and  (v)  amended; 

(dX2XvilXCXi)    Introductory 

text  and  (iXD)  revised 63539 

(d)(2)(vlli)  introductory  text, 
(A)   Introductory    text,    (B), 

(C)  and  (E)  amended 63540 

(eX3Xi)(A)(i)  revised 16145 

(e)  heading  and  (9)  revised 30306 

Note     amended;     eff.     6-17-94 

through  9-1-95 31166 

(eXl)  redesignated  as  (eXlXD; 

(e)(l)(il)  added 35865 

216.U0— 216.113  (Subpart  I)  Re- 
moved  65134 

217  Temporary  regulations  ...23169,  29545 

217.12  Amended 54067 

Amended:  interim 10586 

222.23  (a)  amended 450.  31096 

(a)  amended;  interim;  eff.  8-18- 
94  to  6-26-95 42632 

226.13  Added 28805 

226.22  Added 68551 

226  Table  3  and  Figure  5  added 
68552 

Figures  6.  7  and  8  added ....28806 

Table  2  amended 30716 

227  Temporary  regulations  ...23169,  29546 


227.4  (e)  removed;  (f).  (g)  and  (h) 
redesignated  as  (e),  (f)  and 
(g) 450 

(f)  and  (g)  removed;  Interim; 

eff.  8-18-94  to  5-26-95 42532 

227.12  (aK3)  Table  1  amended 53139 

(a)(3)  illustration  revised 53141 

(a)(3)  corrected 58594 

227.21  (Subpart  C)  (a).  (bXD  and 

(2)  amended 450 

Section  removed;  Interim;  eff. 

8-18-94  to  6-26-95 42532 

227.72  (eX4)(il)  and  (ill)  redesig- 
nated as  (e)(4Xiii)  and  (Iv); 
new  (eX4Xiv)  introductory 
text  revised;  new  (e)(4)(ii) 
added 54067 

(e)(5)  heading  and  (1)  revised 54068 

(eX4XiXG)(2)    redesignated    as 
(e)(4XiXGX2Xi): 
(e)(4)(i)(G)(2X«)  added 25829 

(eX4XiXI)    added;    (e)(4XivXA) 
revised;  interim 33449 

(e)(3Xl)  and  (iiXB)  revised 33699 

227  Figures  10  and  11  added 54069 

Figure  12a  added 25830 

Figure  12b  added 25831 

228.61—228.57  (Subpart  F)  Added; 

eff.  3-3-94  through  3-3-99 6126 

229  Regidation  at  54  FR  21921  eff. 

date  extended  to  4-1-94 51769 

Regulation  at  54  FR  21921  eff. 
date  extended  to  5-1-94 17048 

Added;  eff.  6-17-94  through  9-1- 
95 31165 

Heading  correctly  added 34899 

229.1  (b)  amended 51789 

(b)  amended 17049 

242  Policy  statement ;..28922.  36063 

282.2  Regulation  at  58  FR  33567 
confirmed  and  amended 13894 

282.3  Regulation  at  68  FR  33567 
confirmed 13894 

282.6  Regulation  at  68  FR  33567 

confirmed 13894 

282.6  Regulation  at  68  FR  33567 

confirmed 13894 

282  8  Regulation  at  58  FR  33568 

confirmed 13894 

282.9  Regulation  at  58  FR  33568 

confirmed 13894 

282.14  Regulation  at  58  FR  33668 
confirmed 13894 

282.15  Regulation  at  68  FR  33568 
confirmed 13894 

285  Harvest  quotas 53434 


Note:  BoMtoc*  pog*  numb«n  Indteol*  1993  cliangM. 
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TITLE  50  Chapter  ll-Con. 

Temporary  regrulations 53M8,  63104 

Temporary  regulations 42176.  46569, 

48575 
285.2  Amended;  interim 17725 

286.22  (a),  (d). introductory  text, 
(1),  (2),  (e)  introductory  text, 
(f)  introductory  text  and  (i) 
amended:  (e)(1)  revised;  in- 
terim  17725 

285.23  (c)(1)  and  (2)  revised;  in- 
terim  17726 

285.24  (e)  added;  interim 17726 

285.26  Introductory  text  revised; 

interim 17726 

286.29  (a)  and  (bXD  revised;  in- 
terim  17726 

286.31    (a)(28),    (30)   and   (37)   re- 
vised; (c)  removed;  interim 
17726 

Chapter  III— IntematiorKil  Regu- 
latory Ager)cies  (Fistiing  arKi 
Wt>allng)  (Parts  300-399) 

301  Temporary  regrulations 512S3 

Revised 22526 

Inseason  adjustments 24359,  30807, 

33699.  33700,  35474,  35475,  36719, 
37721.  37723,  39476.  39477.  42775, 

49591 
Fishery  management  measures 

24964 

Temporary  regulations 29207 

301.7  (f)  revised 27242 

301.11  (g)  revised 27242 

301.23  Added;  eff.  10-6-94 46134 

371  Inseason  adjustments 54307 

Temporary  regulations 47283 

380.2  Amended 11730 

380.20  Revised 25835 

380.23  (c),  (e)  introductory  text, 
(f)  introductory  text,  (g),  (h) 
introductory  text,  (1),  (2).  (1), 
(k)  introductory  text  and  (3) 
revised;  (k)(5)  added 25836 

380.24  (f)  Introductory  text,  (2), 
(g)(1)  introductory  text,  (11) 
and  (2)  revised;  (f)(3), 
(gXlXiii)  and  (iv)  added; 
(gXlXI)  amended 25836 

380.26  (d)  through  (h)  revised 25836 

380.27  (c)  and  (d)  revised;  (e) 
added 25837 

380.28  Added 11730 

380.30  Added 25837 

380  Figure  2  added 25837 


Figure  3  added 26840 

Ctiapter  VI— Fishery  Conservation 
arxJ  Management,  National 
Oceanic  and  Atmospheric  Ad- 
ministration. Department  of 
Commerce  (Parts  600—699) 

601.37  (a)  revised;  interim 11559 

605.24  Comment  period  extended 

to  11-26-93;  interim 57968 

Regulation  at  58  FR  50288  con- 
firmed  38943 

611  Fishery  management  meas- 
ures   686,  7647,  7666 

Technical  correction 13769 

625  Harvest  quotas  ...59196.  61844,  62050, 

65134,68555 
Harvest  quotas  ...257,  3320.  10586.  15863, 

26971,  29207 

626.2  Amended 65937 

625.6  (aXD  through  (4),  (b)  and 
(c)  revised;  (a)(5)  redesig- 
nated   as    (a)(6);    new    (aX6) 

added;  interim 11935 

626.8  (cX2)  revised;  interim 11936 

Corrected 19146 

(aX6),  (7)  and  (9)  revised;  (e) 

added 28810 

(cXll)  correctly  designated 36720 

626.20  Regulation  at  58  FR  27215 
and  39680  terminated;  regula- 
tion at  68  FR  49940  corrected 

52685 

Regulation  at  68  FR  45076  eff. 
date  extended  through  12-31- 

93 62556 

(f)  added 65937 

(Ore  vised 28810 

625.22  Revised;  interim 18757 

626.24  (c)  removed;  (d)  and  (e)  re- 
designated as  (c)  and  (d);  new 

(e)  and  (f)  added 28810 

625.26  (d)  revised 65938 

(a)  revised;  interim 18757 

(d)  revised 28810 

625.28  Added 28811 

630  Temporary  regulations  ...32136,  36090 
630.24  Regulation  at  58  FR  33569 

confirmed 58509 

638.5  (o),  (p)  and  (q)  added;  in- 
terim; eff.  5-16-94  through  8- 

14-94 25345 

(r),  (s)  and  (t)  added;  interim 
32939 
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(0),  (p),  (q)  and  (u)  added;  in- 
terim  42533 

Regulation  at  59  FR  32939  eff. 
date  extended  through  12-25- 

94 47563 

638.27  Added;  interim;  eff.  5-16-94 

through  8-14-94 25345 

Added;  interim 42634 

640.7  (n)  amended 61845 

641  Temporary  regulations 22760 

641.1  (b)  revised 970 

641.2  Amended 971,  39304 

Corrected 49366 

641.4  (a)(1),  (4).  (bXD.  (2)  intro- 
ductory text,  (xi),  (xiiiXB), 
(h).  (1)  and  (k)  revised; 
(bX2XxiiiXC)  and  (xiv)  re- 
moved; (o)  added;  eff.  in  part 
2-7-94  through  2-7-97 971 

(hXD  revised;  (nX3)  added;  eff. 
in  part  1-1-94  through  12-31- 
94  and  1-1-94  through  2-9-94 
68326 

(b)(2)(xiii)(B)  correctly  des- 
ignated  3749 

(aXl)  through  (5)  and  (c) 
through  (o)  redesignated  as 
(a)(l)(i)  through  (l)(v)  and  (d) 
through  (p);  new  (a)(1)  head- 
ing. (2).  (c)  and  (nX3)  added; 
(b)  heading,  new  (d)  through 
(i)  and  (p)(4)  revised;  new  (m) 
introductory  text,  (1),  (2), 
(n)(2)  and  (p)  introductory 
text  amended 6590 

(m)  Introductory  text,  (4),  (o) 
introductory  text.  (p)(4)  and 
(5)  revised;  (n)  introductory 
text  added .^...39304 

641.5  (b),  (c).  (f),  (g)  and  (1)  re- 
vised  971 

(d)  revised 6591 

Regulation  at  69  FR  6691  eff. 
date  corrected  to  3-9-94 10675 

641.6  Heading  and  (a)  through  (e) 
revised 972 

641.7  (u)  revised;  (w)  and  (x) 
added;  eff.  in  part  1-1-94 
through  12-31-94  and  1-1-94 
through  2-9-94 68326 

(a),  (b),  (g),  (i),  (k),  (1)  and  (s) 
revised;  (y)  through  (cc) 
added 972 

(a),  (b)  and  (c)  revised;  (y) 
amended;  (bb)  and  (cc)  redes- 


ignated as  (cc)  and  (dd);  new 

(bb)  added 6591 

(ee)  added;  eff.  7-27-94  through 

10-31-94 39304 

Regulation  at  59  FR  39304  eff. 

date  extended  to  12-31-95 49356 

641.10  Added;  eff.  7-27-94  through 

10-31-94 39304 

(bX3)  corrected 49356 

641.21  (d)  heading  revised;  (dX4) 
and  (6)  added;  eff.  1-1-94 
through  12-31-94 68326 

(aXD  and  (b)  revised 972 

Regulation  at  59  FR  39304  eff. 
date  extended  to  12-31-95 49356 

641.22  (b)(2Xi).  (ii).  (iii)  introduc- 
tory text.  (A).  (5)  and  (6)  re- 
vised;     (b)(3)      introductory 

text  amended;  (bX7)  added 973 

641.23  (a)(3)  and  (bX3)  amended; 

(c)  and  (d)  added 973 

(b)(1)  introductory  text  and 
(d)(2)  introductory  text  re- 
vised  39306 

641.24  (a)  and  (g)  revised;  (c)(1) 
amended 973 

641.27  (a)  amended 974 

641.28  Revised 974 

641.30  Added;  eff.  1-1-94  through 

2-9-94 68326 

641  Appendix  A  amended 974 

642  Temporary  regulations 51579. 

68327 

Temporary  regulations 257,  4255, 

5962,  8868,  49356 

642.2  Amended 43781 

642.4  (m)  added;  eff.  in  part  8-24- 

94  through  10-31-94 ! 43781 

642.7  (u)  added 58511 

(p)  revised;  (s)  and  (u)  re- 
moved; (t)  redesignated  as 
(X);  new  (s)  through  (w) 
added;  eff.  in  part  11-1-94 43781 

642.25  (aXlXi)  suspended; 
(aXlXiii)  added;  interim;  eff. 
through  1-3-94 51791 

Regulation  at  58  FR  51791  eff. 
date  extended  to  3-31-94 69273 

(c)  removed;  (aXD  introduc- 
tory text  and  (i)  revised 43782 

642.26  Revised 43782 

642.28    Redesignated    as    642.29; 

new  642.28  added;  eff.  in  part 
11-1-94 43782 
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TITLE  50  Chapter  Vl-Con. 

642.29  Redesignated  as  642.30; 
new  642.29  redesignated  flrom 
642.28 43782 

642.30  Redesignated  as  642.31; 
new  642.30  redesignated  fi*om 
642.29 43782 

642.31  Added 5851 1 

Removed;  new  642.31  redesig- 
nated from  642.30 43782 

646.1  (b)  revised 27244 

646.2  Amended 27244 

646.4  (b)(2)(vi)(A)  and  (B)  amend- 
ed; (b)(2)(vl)(C)  removed 27244 

646.5  (d)  introductory  text  and 

(4)  revised 27244 

646.7  (kk)  revised;  (mm)  redesig- 
nated as  (ss);  new  (mm) 
through  (rr)  added 27244 

646.20  Revised 27245 

646.21  (j)  added 27245 

646.23  (a)(4)  added;  (bX3)  revised 
27345 

646.24  Revised 27245 

646.25  Redesignated    as    646.27; 

new  646.25  added 27245 

646.26  (d)  added 27245 

646.27  Redesignated  as  646.28; 
new  646.27  redesignated  from 
646.25 27245 

646.28  Redesignated  from  646.27 
27245 

646  Figure  2  removed;  Figure  3 

redesignated  as  Figure  2 27246 

649  Revised 31943 

649.20  (b)  revised 66556 

(b)  revised 26455 

650  Revised 2763 

Temporary  regulations 2777 

650.2  Amended 36722 

650.9  (b)(13)  and  (cX14)  sus- 
pended; (bK25).  (26).  (0X8)  and 
(9)  added;  interim;  eff.  3-4-94 

through  4-30-94 11007 

(bX8),  (11),  (14).  (15).  (16).  (cX2). 

(5)  and  (6)  revised 36722 

650.20  Suspended;  interim;  efT.  3- 

4-94  through  4-30-94 11007 

650.21  (bX3)(i)  suspended; 
(bK3Xiv)  added;  interim;  eff. 
S-4-94  through  4-30-94 11007 

(aXl).  (bXl).  (4Xii).  (iil)  and  (c) 

revised 36723 

650.24  (cMl)  revised 36723 

650.30  Added;  interim;  eff.  3-4-94 

through  4-30-94 11007 

(a)  corrected 14370 


651  Technical  correction 55116 

Revised;  eff.  in  part  to  4-2-94 

9884 

651.2       Amended;       eff.       1-3-94 

through  4-2-94 28 

Amended 22762.  26976,  42178 

651.4  (i)  revised 42178 

651.5  (g)  revised 42178 

651.6  (f)  revised 42178 

651.7  (aX3)  through  (7)  and  (bX15) 
through  (21)  added;  (bXll) 
suspended;  eff.  1-3-94 
through  4-2-94 28 

651.9  Regulation  at  59  FR  9884 
eff.  date  extended  in  part  to 
6-30-94 15656 

(aX13)  and  (e)(31)  revised 26976 

(axil).  (12),  (eX33)  and  (34)  re- 
vised  32136 

(bXD.  (d)  and  (eX2)  introduc- 
tory text  revised 36726 

(aX7).  (13).  (e)(6)  and  (31)  re- 
vised; (aX14)  added 42178 

651.20  (g)  added;  eff.  1-3-94 
through  4-2-94 29 

(bX3Xvi)  added 5129 

(aX2)  and  (5)  corrected 10588 

(aX2)  and  (5)  revised 15657 

(aX3)(i),  (4XiXA).  (c)(3Xi).  (li). 
(dX3Xi).    (il).    (eXDdv)    and 

(f)(4)  revised 36726 

(aX5).  (e)  heading.  (1)  introduc- 
tory text.  (2),  (f)  introduc- 
tory text  and  (g)  revised; 
(c)(4)       introductory       text 

amended 42178 

(aK4)(i)(B)  revised 47816 

661.21  (a)  introductory  text.  (1), 
(2)  and  (3)  suspended;  (c) 
added;  eff.  1-3-94  through  4- 

2-94 29 

(bX6)  added;  (bX3Xi)  sus- 
pended;  interim;   eff.   4-^94 

through  6-3(^94 15657 

(bX3)  re  vised 32136 

651.22  (bXl)(i),  (3Xii).  (iv).  (7). 
(cXlXi)  heading,  (A),  (E)  and 
(F)  revised;  (bX3Xl)  amended 
22762 

(cXlXi)      heading.      (B)      and 

(d)(2Xii)  revised 36727 

(bX7)  and  (cXlXiKB)  revised 42179 

651.23  (a)  table  amended 42179 

651.27  Regulation  at  59  FR  9884 

eff.  date  extended  in  part  to 
6-30-94 16656 
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(b)  revised 32136 

(a)  heading.  (1),  (2)  and  (4)  re- 
vised  36727 

(aXl)(il)(A)  revised 47816 

651.28  Added;  eff.  1-3-94  through 
4-2-94 29 

651.29  Added;  eff.  1-3-94  through 

^  2  91  29 

651.30  Re  vised". 42179 

651.32  (a).  (bXD  and  (2)  revised 
26976 

(aXlXlll)  table  corrected 35066 

(a)  introductory  text  and  (1) 

introductory  text  revised 42179 

661  Figure  2  suspended;  Figure  6 
added;  eff.  1-3-94  through  4- 

2-84 29 

Figure  6  added 5130 

Figure  4  added 26978 

Figures  1  and  3  revised 42180 

652  Temporary  regulations 59197 

Harvest  quotas 6221 

668  Temporary  regulations  ...24660,  34582 

669  Added 57751 

661  Inseason  adjustments 53143 

Fishery  management  measures 

59197 

Appendix  amended 68064 

Appendix  amended  ...23013.  23016.  23016 

Inseason  adjustments 28014 

Temporary  regulations 31170 

662  Harvest  quotas 43601 

662.2  Amended 18978 

662.20  (a)  revised 18978 

663  Restrictions 52031,  64169 

Fishery  management  measures 

686.23638 

Restrictions 26832.  29736 

Temporary  regulations 33700,  46002 

663.7  (q)  amended;  interim 700 

(o)      amended;       eff.       4-8-94 

through  12-31-96 17493 

663.23  (b)(2)  heading  and  (cXD 
heading  revised;  (c)(2)  redes- 
ignated as  (cX3);  (bX2)  intro- 
ductory text  and  new  (c)(2) 
added;  interim 700 

(bX4)  added;  eff.  4-8-94  through 
12-31-96 17493 

663.24  Removed;  interim 701 

663.31  Amended;  interim 701 

663.33  (0(2)  suspended  12-2^93  to 
4-1-94 259 

(dXD  amended;  interim 701 

Suspension  at  69  FR  259  ex-    . 
tended  through  4-14-94 15345 


(g)  re  vised 17735 

663.35  (bXD.  (2X1)  and  (11)  amend- 
ed; interim 701 

663.36  (bXD  amended;  interim 701 

663.37  (bXD  amended;  interim 701 

663.41  (cX2)  and  (3)  amended;  in- 
terim  701 

663  Appendix  amended;  Interim 

701 

669  Heading  revised 53146 

669.1  Revised 53146 

669.2  Amended 53146 

669.4  Amended 53148 

660.6  (a),  (e)(1)  introductory  text. 

(2)  and  (3)  amended 53148 

669.7  Revised 53147 

669.20—669.25  (Subpart  B)  Re- 
vised  .53147 

669.23  (bXl)  revised 11560 

671.4  Added;  eff.  10-6-94 46134 

671.20  Removed 28281 

671.21  Added;  eff.  10-6-94 46134 

672  Inseason  adjustments 51791 

Temporary  regiQatlons... .52032, 53668, 

60801  65556 

Prohibition  of  retention 53148 

Temporary  regulations 4256,  5736, 

6912.  8868.  11209.  12661.  13894, 

15134,  17737,  21946.  26761,  28811, 

29208,  29548,  33212.  35056.  37180. 

37723,  39477.  39478.  42776.  43296. 

45239,  49592 

Fishery  management  measures 

7647 

Technical  corrections 17848 

Prohibition  of  retention  ...39705.  40314. 

44341,  45239 
Inseason  adjustment 49863 

672.2  Amended 9422 

672.3  Revised 59401 

672.4  (b)  introductory  text  and 
(1)  through  (10)  redesignated 
as  (b)(1)  introductory  text 
and  (i)  through  (x);  (bX2) 
added;  eff.  10-6-94 46134 

672.7  (n)  added 9423 

(0)  added 18761 

672.20  (i)  introductory  text  and 
(1)  through  (6)  redesignated 
as  (iXD  through  (6);  new 
(1X1)  and  (2)   revised;   (1X7) 

added 57753 

(f)(lXi)  and  (hXD  suspended; 
eff.  2-7-94  to  5-11-94;  (fX3) 
and  (h)(3)  added;  interim 6225 
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TITLE  50  Chapter  Vl-Con. 

(gr)(l)(i)(A).  (ii).  (2)  and  (4)(li) 

revised 10589 

(i)(l)  and  (6)  revised 14122 

Regulation  at  59  FR  6225  efl". 
date  extended  through  8-9-94 
24965 

(f)  and  (h)(i)  revised „ 38134 

(f)(3)(ii)  and  (g)(4)(l)  suspended; 
(0(3)(iv)  and  (g)(4)(lii)  added; 
interim;  eff.  9-12-94  to  12-10- 

94 44945 

672.24  (eXl)  table  and  (2)  table 

amended 53142 

672.27  (g)  added 18761 

(a)  amended;  (b),  (cKDdiXD), 
(illXC)  and  (D)  revised; 
(c)(l)(il)(E),  (illKE).  (F).  (iv) 

and  (V)  added 22136 

Revised;  eff.  10-6-94 46135 

675  Temporary  regulations S12S3, 

52033,  52451.  53140.  54529.  5S297. 
5M02.  60145.  65292.  65556. 69273 
Regulation  at  58  FR  50857  eff. 

date  corrected 58593 

Prohibition  of  retention 59413 

Fishery  management  measures 

61031 

Recordkeeping   and    reporting 

requirements 3000 

Temporary  regulations 4009.  8142, 

8869,  10082.  13662,  15346,  16570, 
17738,  22762,  23172,  24360,  24361. 
26144,  26145.  27246,  28811.  29208. 
29737,  29964,  30307,  32386,  33920. 
34392,  34583,  36056,  35057,  35638. 
36727.  39305,  41412,  43501,  43783, 
46771,  49032,  49593,  49864 
Fishery  management  measures 

7656,32385 

Technical  correction 13769 

Apportionment 21673,  46570 

Reallocation 42776 

675.2  Amended 9423,  18762 

675.3  Re  vised 59402 

675.4  (b)  introductory  text  and 
(1)  through  (10)  redesignated 
as  (b)(1)  introductory  text 
and  (i)  through  (x);  (bK2) 
added;  eff.  10-6-94 46135 

675.7  (o)  added 9423 

(p)  added 18762 

675.20  (j)  introductory  text  and 
(1)  through  (5)  redesignated 
as  (jXD  through  (6);  new 
(JXI).  (2)  and  (5)  revised; 
(JX7)  added 57753 


(a)(3)  Introductory  text  re- 
vised; eff.  1-1-95 59402 

(aX2Xiv).  (V)  and  (3)(iv)  added 
4012 

(hX2).  (6)  and  (iXD  suspended; 
(hX7),  (8)  and  (iX3)  added;  eff. 
2-7-94  to  6-11-94 6226 

(JXD  and  (6)  revised 14123 

(cX3)  and  (4)  revised;  (cX6) 
added 18762 

Regulation  at  59  FR  6226  eff. 
date  extended  through  8-9-94 
24965 

(h)(2)  and  (iXD  revised 38135 

675.21  (aX4)  and  (cXlXiii)*  re- 
moved; (aX5),  (6),  (7)  and 
(c)(l)(iv)  redesignated  as 
(aX4).  (5).  (6)  and  (cXDdii); 
new  (aX4).  (b)(1)  introduc- 
tory text,  (2Xi)  and  new 
(cXlXlii)  revised 18763 

675.22  (h)  added;  interim;  eff.  8- 
15-94  through  11-12-94 36479 

675.23  (c)  suspended;    (f)   added; 

eff.  2-7-94  to  5-11-94 6226 

(c)  revised 38135 

675.24  (f)(lXi),  (ii).  (2X1)  and  (ii) 
tables  amended 53142 

675.25  (g)  added 18763 

Revised 22137 

Elxlsting    text    suspended;    (a) 

through  (d)  added;   interim; 
eff.  8-15-94  through  11-12-94 

35479 

Revised;  eff.  10-6-94 46135 

675.27  (e)(4)  revised;  (h)  added 25349 

676  Added;  eff.  in  part  1-1-95 59402 

Temporary  regulations 701 

Fishery  management  measures 

7647.  7656 

Technical  correction 13769 

676.13  (aXD  introductory  text  re- 
vised; eff.  10-6-94 46135 

676.16  (q)  redesignated  as  (r);  new 

(q)  added;  eff.  10-6-94 46135 

676.20  (aXlXiii)  revised 43501 

676.24  (b),  (eXD  and  (iXD  revised 
43503 

676.25  Added 28283 

677  Added;  eff.  10-6-94 46135 

678  Temporary  regulations 25350, 

38943,44644 

Harvest  quotas 33450 

678.2  Amended;  interim 65550 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 
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678,7  (p)  revised;  (x)  added;  in- 
terim  68555 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

678.21  (c)  added;  interim 68558 

Regulation  at  58  FR  68668  com- 
ment period  extended 3321 

681  Harvest  quotas 6912,  44341 

681.30  (cX2Xii)  revised 35270 

683.28  Added;  interim 32939 

685.2  Amended 

685.4   (b)   introductory   text  re- 
vised  

685.6  (1)  revised;  (u)  through  (x) 

added;  interim 67701 

(e)  through  (h)  revised;  (r) 
through  (X)  redesignated  as 
(n)  through  (t);  new  (u) 
through  (X).  (y)  and  (z)  added 


686.9  Revised 

(c)(4)  corrected 28449 

685.11  Revised;  interim 67701 

(a)  amended 18601.  26984 

686.13  Revised 26984 

685.15  Revised 26984 

685.17  Revised 26984 

686.18  Added 26984 

685.23  Removed;  new  685.23  redes- 
ignated from  685.24 26986 

(d)  table  amended 46933 

686.24  Redesignated  as  685.23; 
new  686.24  redesignated  from 
685.26;  (aXD  and  (f)  introduc- 
tory text  revised 

685.25  Redesignated  as  686.24; 
new  685.25  redesignated  from 
686.26  and  revised 26986 

686.26  Redesignated  as  686.25 26986 

686  Figure  1  added 26987 

695.2  Amended;  eff.  10-28-94 49368 

696.6  Added;  eff.  10-28-94 49358 

695.7  (f).  (k)  and  (s)  added;  eff.  10- 
28-94 49358 

696.21  (d)  added;  eff.  10-28-94 49368 

Proposed  Rules: 

1—199  (Ch.  I) 9718,  36108,  39316.  49623 

13  47212 

14  59978 

12578,  47212 

15      12784,15966,28826 

17 51302.  51604.  52058.  52059,  52063. 

52740.  53696.  53702.  53904.  54549, 

I       55036.  58534,  59979.  62086,  62623, 

i      62624,  62629,  63328,  63560,  64281 . 


64828.  64927.  65097.  65325.  65696. 
68383,68623 

44.  48,  63,  288,  862,  862,  869,  SW,  3067, 

3326,  3811,  3824,  3825,  3829,  3830, 
4887,  4888,  5311,  5377,  7968,  8163. 
8166,  8450,  9720,  10364,  10607,  11756. 
13302,  13472,  13691,  14378.  14382, 
14496,  16361,  16366,  16696.  16792. 
18360,  18363,  18662,  18774.  23824. 
24106,  24112,  24117,  24678,  25024. 
25876,  26476,  27257,  28328,  28329. 
28508,  29778,  31620,  31970,  32178, 
32946.  33484,  33724,  34784,  35089, 
35303,  35304,  35305,  35307.  35496, 
35584,  35674,  35896,  35900.  36737, 
37439,  37738,  38424,  38426,  39524, 
39532,  39868,  39874,  39876,  40639, 
42108,  42118,  42203,  43322,  44122, 
44123,  44124,  44125.  44700,  44958, 
46254,  45659,  46022,  46219.  46607. 
46611.  47112,  47293,  47294.  48154, 
49045,49907,49906 

20 84488 

....11838.  16762,  29700,  36566,  42017,  43088, 

43684,46320 

21 63488 

22 30892 

23 3832,  46023,  49046 

24  13921 

29  39228 

32 53703 

36342.  36348,  37134 

36 68012 

23043,24567 

100 45924 

200—299  (Ch.  II) 28838,  36674 

215 53320.  58680.  64285.  68848 

25024 

216 53320.  58680.  59007. 60829.  64285. 

68848 

17082 

222 53320,  53703.  58680.  64285.  o8848 

3068.  35089.  39540 

226 39716 

227 53703.  57770.  58318.  59230.  65961. 

68108 

3067.  3068,  3662,  21744.  27527,  36158, 

37213.  41270,  46808 

228 53491 

261 18091.  23095 

262 ....18091,  23095 

263 18091,  23095 

267 18091,  23095 

285 59008.  67761 

2813.  3838.  4265.  30896.  31621.  48847 

301 87762 


Note:  BokMoc*  page  numbws  indfcal*  1993  changsc. 


Notb:  Bddfoc*  pog*  numbwt  indicato  1993  chang**. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1993  THROUGH  SEF»TEMBER  30.  1994 


TITLE  50  Proposed  Rules:— Con. 

2649. 15700,  23664 

400—499  (Ch.  IV) 9718,  36108 

406 45255 

424 45661 

611 «0575.  60584.  64798 

39724.46810 

622 ,. 53172 

44959 

625 r.!ZZ"Z!".Mi72."'64393 

5384.  8592.  44959 

628 53172 

44959 

630 l".'.596b8V6776V.""68109 

3328.  3838,  4265,  29779 

638 65327 

2347.  24679.  44398.  46387.  48691.  49377. 

49384 

640 48591 

641  52063.  52073.  52474.  55116.  57771. 

59230.68385 

16611.  21746.  27258.  30389 

642 54108 

23681,  28330,  40509.  46387.  48591.  49384 

644 5978.  9720.  15882.  30903.  35308.  46612 

646 53183 

6562.  9721.  42570.  47833 

649 53172 

8451.  11029.  44959 

650 53172.  63329 

44959 


651     52073.  53172.  57774.  59232,  61671 

6563,  6232,  10608,  13472,  13923,  18092, 

19157,  24118.  25026,  40510,  44959 

652 53172.  58681 

44959 

654 15151.  33947.  49908 

655 53172 

44959 

658 9724,  39724.  46810 

659 46387,  48591,  49384 

661 57978 

3327,4895 

663 8896,  9171,  40511 

671. ...8595.  10365,  23664,  24679,  26780,  28827, 

43634 

672 57979,  59980.  60575.  64798.  68848 

2817.  23044,  23664,  24679,  26780,  28827, 

43534 

675 53497.  57803.  57979.  59980.  60584. 

65574.  68386,  68848 

2817.  14383,  23044,  23664,  24679,  26780, 

28827,  39725,  43534.  49051 

676.. ..5979.  23664.  24679,  24680,  28048,  28827, 

31189.  33272,  43534,  49637 

677 23664,  46816 

678 59008.  67761 

3838,  48847 

681 38426,  40515 

685 4898,  9050,  40859 


Note:  BokMoc*  pog*  numbMs  biclcat*  1993  changst. 
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this  table  lists  ttie  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public 
Lows,  and  Presidential  docuo^ents  which  are  being  added  to  Table  I  as  a  result 
of  outhority  citations  carried  in  the  Federal  Register  during  January  tt-irough 
September.  Recent  legislation  is  carried  by  public  law  number. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1994.  Ad- 
ditions during  1993  are  in  the  December  1993  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR 
citation,  consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that 
CFR  title. 


U.S.  Code: 
2  U.S.C. 

437 11  Part  9008 

438 11  Parts  107.  9008 

5  U.S.C. 

504 10  Part  12 

583 29  Part  1910 

551—657 46  Part  501 

562 10  Part  1102 

12  Part  1402 

32  Part  516 

44  Part  2 

SBZb 10  Part  1101 

39  Part  11 

568 12  Part  1102 

49  Part  1053 

566 7  Part  1 

701—706 46  Part  501 

1103 6  Part  734 

1104 5  Part  734 

2903 46  Part  501 

3720A ,..29  Part  20 

6614 12  Parts  608.  1408 

29  Part  20 
36  Part  705 

5520a 6  Part  682 

39  Part  491 

SfTOl- 6709 12  Part  412 

41  Part  301-17 

GB03 5  Part  691 

6B04 46  Part  601 

7301 5  Parts  5801.  6901.  7301 

14  Part  1207 

22  Part  1001 

32  Parts  83,  84 

■fite 5  Part  734 

7351 29  Part  0 

32  Parts  83,  84 

7363 29  Part  0 

32  Parts  83.  84 

8457 5  Part  213 

8913 ., 48  Part  1642 


5  U.S.C.  Appendix 

App 5  Parts  5801,  6901 

29  Parts  0.  100 
32  Parts  83.  84 

1 44  Parts  2. 10 

7  U.S.C. 

la 17  Parts  1.  3.  4.  21.  33,  166,  190 

2 17  Part  166 

4 17  Parts  3,  30,  32 

4a 17  Parts  3.  140 

6c 17  Part  166 

61 17  Part  19 

12 .17  Part  12 

13c 17  Part  3 

15 17  Part  143 

16a „ 17  Part  3 

136 ;. 7  Part  321 

136a 7  Part  321 

40  Part  172 

136f 40  Part  172 

154 7  Part  300 

162 7  Part  300 

167 7  Part  300 

301 7  Part  1980 

428a 36  Part  254 

1314b-2 7  Part  723 

13141 7  Part  723 

1362 7  Part  723 

1431e 7  Part  260 

1622 9  Part  98 

1623 7  Part  4285 

1989 7  Part  25,  1944 

2011—2032 7  Part  283 

2201 7  Part  4285 

4201—4209 7  Part  658 

8  U.S.C. 

1101  note 28  Part  65 

1153  note 22  Part  42 

1181 8  Part  223 

1182 8  Part  223 

1186B 8  Part  216 

1187 8  Part  212 

1225—1227 8  Part  223 

1227 8  Part  212 

1251 8  Part  223 
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10  u.s.c. 

113  ....32  Parts  367,  368,  378,  379.  384,  388 

131 31  Part  347 

133 32  Part  384 

133a 32  Part  369 

138 32  Parts  246,  343,  344 

138 32  Part  367 

142 32  Part  379 

801  et  seq 32  Part  552 

836 32  Part  776 

827 32  Part  776 

892 32  Part  92 

1089 :. 32  Part  516 

1141  et  seq 32  Part  88 

U43 32  Part  77 

1151 32  Part  254 

1552 32  Part  92 

1553 32  Part  92 

MM 32  Part  254 

2088 32  Part  516 

2410c 32  Part  254 

2687  note 32  Parts  90,  91 

7420 15  Part  787 

7430 15  Part  787 

12  U.S.C. 

1  et  seq 12  Part  4 

93a 12  Part  27 

887 : 12  Part  201 

835 12  Part  412 

1441a 12  Parts  1630,  1640 

1701q 24  Part  208 

17018 24  Part  200 

1710 24  Part  203 

1715 24  Part  204 

1715b 24  Part  291 

17151 24  Part  248 

1715Z-9 24  Parts  251.  252,  255 

1715as-ll 24  Part  200 

1766 12  Parts  708a.  708b 

1785 12  Parts  708a,  708b 

1786 12  Part  708b 

1789 12  Parts  708b,  792 

1798 12  Part  701 

1828 12  Part  567 

18311 12  Part  225 

1831P-1 12  Parts  225,  303 

1833e 12  Part  4 

1843 12  Part  225 

1972 12  Part  225 

2209 12  Part  611 

2241 12  Part  600 

2242 12  Part  600 

2243 12  Part  650 

2244 12  Part  600 

2245 12  Part  600 

2252 12  Parts  608.  630,  650 

2254 12  Part  630 

2277a-7 12  Parts  1402, 1408 

2277a-8 12  Part  1402 

2279aa-ll 12  Parts  600,  650 


3907 12  Part  225 

3910 12  Part  225 

4001—4010 12  Part  210 

4101  note 24  Part  248 

4402 12  Part  231 

13  U.S.C. 
8 22  Part  503 

15  U.S.C. 

57a 16  Part  453 

77e 17  Part  200 

77q 17  Part  200 

77u 17  Part  200 

78e 17  Part  200 

78g: 17  Part  200 

78h 17  Part  200 

78k 17  Part  200 

78q-l 17  Part  200 

78t-l 17  Part  200 

78u 17  Part  200 

80b-5 17  Part  200 

272  et  seq 15  Parts  285,  286 

1601  et  seq 12  Part  701 

1673 5  Part  582 

1693 12  Part  205 

2001—2003 40  Part  600 

2005—2006 40  Part  600 

2013 40  Part  600 

2665 40  Parts  195,  700 

3704b-2 15  Part  1180 

16  U.S.C. 

la— 2 36  Part  13 

347—364 43  Part  3800 

460y  et  seq 43  Part  3800 

470 32  Part  552 

473 43  Part  3800 

478—482 43  Part  3800 

484a 36  Part  254 

701—712 50  Part  20 

1361  et  seq 50  Part  229 

1431  et  seq 15  Part  925 

1531—1543 32  Part  552 

1620 7  Part  1 

1801  et  seq 50  Part  677 

1901 43  Part  3800 

1907 43  Part  3800 

3837  et  seq 7  Part  703 

4301—4309 36  Part  290 

4306 36  Part  261 

4307 36  Part  261 

17  U.S.C. 

Ill 37  Parts  252,  801.  803 

116 37  Part  264 

118 37  Part  263 

119 37  Parts  257,  268 

702 37  Part  256 

801 37  Parts  252,  253,  254,  255 

801—803 37  Part  261 

802 37  Part  256 

808 .37  Parts  252,  263,  265 

1007 37  Part  269 
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18  u.ac. 

208 29  Part  100 

219 32  Part  516 

474 31  Part  601 

2510  et  seq 15  Part  787 

3013 28  Part  540 

3571 28  Part  540 

3572 .28  Parts  540,  646 

3582 28  Part  571 

3621 28  Parts  512,  527 

3622 28  Parts  512,  627 

3624 28  Parts  612.  627 

3663 28  Part  640 

19  U.S.C. 

1202 19  Parts  102. 141 

1321 19  Part  128 

1431 19  Part  123 

1498 19  Parts  HI.  141 

1624 19  Part  102 

1677f 19  Part  207 

2261—2252 19  Part  206 

20  U.S.C. 

1070a-ll 34  Part  647 

10708^15 34  Part  647 

1070a-16 34  Part  644 

1070a-21— 1070ar-27 34  Part  693 

1091 34  Part  600 

1099a— 1099a-3 34  Part  667 

1099b 34  Parts  600,  602 

1099c 34  Parts  600,  668 

1134r— 1134r-6 34  Part  641 

1141 32  Part  206 

21  U.S.C. 

106 9  Part  98 

114a. 9  Part  79 

136 9  Parts  91,  95,  98 

136a 9  Parts  91.  95.  98 

321 21  Part  109 

379€ 21  Part  1—1299 

801  et  seq 32  Part  562 

22  U.S.C. 

287c 16  Parts  771,  786,  799 

22  Part  126 

1472 22  Part  603 

2658 22  Part  146 

2694 10  Part  1050 

3201  et  seq 15  Part  787 

3791 35  Part  108 

6004 15  Part  771 

23  U.S.C. 

101 23  Part  720 

103 23  Part  420 

133 23  Part  420 

134 23  Part  420 

303 23  Part  420 

315 23  Part  650 

26  U.S.C. 

2 26  Parts  67.  225 

9 .25  Parts  67.  225 

1901—1952 J26  Part  23 


26  U.S.C. 

170 26  Part  20 

197 26  Part  1 

301 26  Part  1 

664 26  Part  1 

809 26  Part  1 

1274A 26  Part  1 

1368 26  Part  1 

1391 24  Part  597 

2701 26  Part  25 

6091 .....26  Part  25 

6662 26  Part  1 

7520 26  Parts  1,  20,  25 

7»1  et  seq 40  Part  76 

7805 26  Part  31 

9009 11  Part  9008 

28  U.S.C. 

60 32  Part  516 

509 28  Parts  31,  37.  77.  603 

610 28  Parts  31,  36,  37,  77,  603 

513 32  Part  516 

515 28  Part  77 

32  Part  516 

616 28  Part  77 

519 28  Part  77 

533 28  Part  77 

643 28  Parts  600,  603 

32  Part  616 

547 28  Part  77 

2672 24  Part  17 

29  Part  100 

29  U.S.C. 

437 29  Parts  403,  404,  405,  408,  409 

438 „..29  Part  409 

772 34  Part  385 

774 34  Part  385 

794 24  Part  9 

28  Part  37 
29  Part  1640 

796— 796f-6 34  Part  364 

796e— 796e-2 34  Part  365 

796f— 796f-6 34  Part  366 

796k 34  Part  367 

17911 : 20  Part  626 

1911 29  Part  1918 

2297g-2 10  Part  766 

30  U.S.C. 

22  et  seq 43  Part  3810 

28 43  Part  3830 

28— 28k „ 43  Part  3850 

28f-k 43  Parts  3730,  3800 

122 43  Part  3800 

161 43  Part  3800 

162 43  Part  3800 

185 15  Part  787 

242 43  Parts  3800,  3830 

811 30  Parts  58,  72 

813 30  Part  72 

957 30  Parts  58,  72 

961 30  Parts  58.  72 
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1201  et  seq 30  Parts  872.  873.  874.  875. 

876 
31  U.S.C. 

321 31  Parts  337,  601 

3321 31  Part  206 

3327 31  Part  206 

3328 31  Part  206 

3332 31  Part  206 

3335 31  Part  206 

3701—3719 7  Part  792 

12  Parts  608,  1408 

3711 7  Part  3711 

3716 „ 30  Part  216 

3716—3719 7  Part  792 

3716  et  seq 30  Part  230 

3720A 29  Part  1650 

30  Parts  216.  230 

40  Part  13 

41  Part  106-57 

3721 46  Part  501 

3728 7  Part  792 

6603 31  Part  206 

7801 43  Part  12 

9701 9  Part  98 

22  Part  51 

42  Part  417 

43  Part  3800 

46  Part  12 
33  U.S.C. 

1203  note 33  Part  26 

1223 33  Part  161 

1318 40  Part  9 

1321 40  Part  112 

1342 40  Part  9 

1361 40  Part  112 

2716 33  Parts  130.  131.  132,  137.  138 

38  U.S.C. 

501 38  Parts  14.  36 

5502 38  Part  14 

7721  note 33  Part  17 

39  U.S.C. 

202 39  Part  11 

208 39  Part  11 

204 39  Part  11 

205 39  Part  11 

207 39  Part  221 

401 39  Parts  11.  491 

402 39  Part  11 

403 39  Part  11 

1003 39  Part  11 

3013 39  Part  11 

3626 „...39  Part  111 

40  U.S.C. 

318-318C 32  Part  228 

486 41  Part  106-72 

,  48  Part  1642 

41  U.S.C.  ' 

414 46  Part  501 


418 46  Part  501 

48  Parts  1201—1207,  1209. 1210, 

1212—1217,  1219,  1220,  1222—1225. 

1227.  1228,  1231—1237,  1242.  1245. 

1246.  1247.  1252.  1253 

42  U.S.C. 

203 5  Part  6901 

14  Part  1207 

263a 42  Part  417 

290 32  Part  516 

706 42  Part  51a 

1320a-l 42  Part  413 

1320b-8 42  Parts  405.  482 

1320C-4 42  Part  405 

1395CC „ 42  Part  498 

1395dd 42  Parts  489.  1003 

1395mm 42  Part  1003 

1395S8 42  Part  1003 

1396U 42  Part  405 

1396WW  note 42  Part  413 

1395X 42  Part  489 

1396b 42  Part  1003 

1437a 24  Part  905 

1437a-l 24  Parts  905,  960 

1437a-laa 24  Part  905 

1437a-lbb 24  Part  905 

1437a-lc 24  Part  905 

1437a^lcc 24  Part  905 

1437a-ld 24  Part  905 

1437a-lee 24  Part  905 

1437aa 24  Part  905 

1437bb 24  Part  905 

1437c 24  Part  905 

1437CC 24  Part  905 

1437(1 24  Part  905 

1437ee 24  Part  905 

1437f  note 24  Parts  792.  880,  881.  883, 

884,886.982 

1437t 24  Part  964 

1441a „ 24  Part  291 

14736 24  Part  945 

1480 7  Part  25 

14908 7  Part  1944 

1715a-13a 24  Part  955 

1786 7  Part  248 

1870 45  Part  615 

1973ggr-l  et  seq n  Part  8 

1980 7  Part  1944 

2139a 15  Part  787 

2152 10  Part  76 

2161 10  Part  710 

2201 5  Part  5801 

10  Parts  76,  110.  830 

2231—2233 10  Part  110 

2237 10  Part  110 

2239 10  Part  110 

2296a  et  seq 10  Part  765 

2297b-ll 10  Part  76 

2297f 10  Parts  19.  20,  21,  26.  61.  70.  71, 

73.  74,  76.  95 


2297gr-2 10  Part  766 

2651 32  Part  516 

3535 24  Parts  9.  56.  84.  574.  597.  792. 

905,  907.  945.  953.  956.  982 
34  Part  386 

3543 24  Parts  200.  570 

3544 24  Part  200 

4001—4128 24  Part  55 

4332 24  Part  50 

4633 23  Parts  710,  720 

4651^1655 23  Parts  710.  713.  720 

4652—4655 23  Part  713 

4852 24  Part  58 

4950  et  seq 45  Part  2541 

4951  et  seq 45  Part  2542 

5060 45  Part  2542 

5301  et  seq 24  Part  953 

5841 5  Part  5801 

10  Part  76 

5842 10  Part  76 

5845 10  Part  76 

5846 10  Part  76 

5851 10  Part  76 

6103 28  Part  42 

6212 15  Part  787 

6914b-l 40  Part  238 

7191 10  Part  830 

7412 40  Part  68 

7521 40  Parts  86.  89 

7522 40  Part  89 

7523  ..^ 40  Part  89 

7524. .1; 40  Parts  79.  89 

7525. .J.; 40  Parts  85.  89 

7541  ..i 40  Part  89 


7542 

7543..J. 

7547 

7549 

7550 

7601 


40  Part  89 

40  Parts  85,  89 

40  Parts  86,  89 

40  Part  89 

40  Part  89 

40  Parts  68.  76.  89 

7643— 7671q 40  Part  62 

7701 44  Part  362 

7705c 44  Part  362 

9608 33  Part  138 

11361 24  Part  862 

11402 24  Part  58 

12117 28  Part  37 

29  Part  1640 

12186 28  Part  31 

12501  et  seq 45  Parts  2510,  2513,  2616, 

2516,  2617,  2518,  2519,  2620,  2521, 
2522,  2523,  2624,  2530,  2531,  2632. 
2533  2540  2541 

12601—12604 45  Parts  2626,  2526.  2627. 

2528.2629 

12644 46  Part  2642 

12701 24  Part  881 

12838 24  Part  68 

13611— 13619. ..24  Parts  880,  881,  883.  884. 


886 
45  Part  615 

43  U.S.C. 

2 43  Part  3800 

164 43  Part  3800 

299 43  Part  3800 

300 43  Part  3800 

666 32  Part  516 

1201 43  Parts  3810,  3820 

1333 33  Part  147 

1354 15  Part  787 

1467 25  Part  83 

1474 43  Part  3800 

1701 36  Part  254 

43  Part  3810 

1740 36  Part  254 

43  Parts  3810,  3820,  4700 

44  U.S.C. 

501—620 46  Part  601 

3501—3620 46  Part  601 

46  U.S.C. 

231f 20  Part  266 

231k 20  Part  266 

446 49  Part  207 

46  U.S.C. 

466c 15  Part  787 

1271  et  seq 46  Part  298 

2103 33  Part  138 

46  Parts  38,  78,  97,  194 

2110 46  Part  67 

3703  note 33  Part  168 

3703a 33  Parts  157,  160 

7101 46  Part  10 

7106 46  Part  10 

7107 46  Part  10 

7302 46  Part  12 

8101 46  Part  16 

8901 46  Part  16 

8902 46  Part  15 

8903 46  Part  15 

8904 46  Part  16 

9102 46  Part  16 

14302 33  Part  138 

46  U.S.C.  Appendix 

801—848 46  Part  501 

876 46  Part  501 

1101 46  Part  381 

1701—1720 46  Part  501 

47  U.S.C. 

164 47  Parts  20,  24 

301 47  Parts  24,  99 

302 47  Parts  24,  99 

303 47  Parts  20,  24 

309 47  Parts  1.  24 

332 47  Parts  20,  24 

544A 47  Parts  16.  76 

49  U.S.C. 

106 14  Part  61 

322 49  Parts  1,  19.  671,  575 

1354 14  Parts  61.  65. 125 
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1355 14  Parts  61,  65 

1421 14  Parts  61,  65 

1422 14  Parts  61.  65 

1427 14  Parts  61,  65 

1502 14  Part  125 

1801—1819 29  Part  1910,  1915,  1917, 

1918,  1928 

1903 46  Part  4 

2203 32  Part  855 

2312 23  Part  658 

2316 23  Part  658 

3102 49  Parts  382,  384 

6101—6127 49  Parts  106,  107,  110, 171, 

172, 173,  174.  175, 176,  177.  178.  179, 

180 

6101  et  seq 49  Part  209 

6701  et  seq ; 49  Part  209 

10321 49  Part  1053 

10767 49  Parts  1061,  1053, 1312 

20101—20144 49  Part  209 

20103 49  Parts  212,  217,  234 

20106 49  Part  212 

20106 49  Part  212 

20107 49  Parts  217,  234 

20108 49  Part  234 

20111 49  Parts  217,  234 

20112 49  Parts  217.  234 

20113 49  Part  212 

20114 49  Part  234 

20301—20306 49  Part  209 

20602—20505 49  Part  209 

20701—20708 49  Part  209 

20901 49  Parts  209,  234 

20902 49  Parts  209,  234 

21301 49  Parts  209,  217,  234 

21302 49  Parts  209,  234 

21308 49  Part  209 

21304 49  Parts  209,  217,  234 

21311 49  Parts  209,  217,  234 

24902 49  Part  209 

30111 49  Parts  571,  575 

30116 49  Part  571 

30117 49  Part  571 

30123 49  Part  676 

30166 49  Part  571 

31136 49  Parts  382,  391 

31302  et  seq 49  Part  382 

31502 49  Parts  382,  391 

32304 49  Part  583 

40101 14  Part  234 

40113 49  Part  106 

40114 14  Part  234 

41702 14  Part  234 

41708 14  Part  234 

44701 49  Part  107 

60101—60125 49  Part  106 

60102 49  Part  195 

60104 49  Part  195 

60108 49  Part  195 

60109 49  Part  195 


80504 49  Part  209 

49  U.S.C.  Appendix 

1301  note 49  Part  40 

1344 14  Parts  25,  29 

1354 14  Parts  25.  29.  125,  135 

1355 14  Parts  25,  29,  135 

1421 14  Parts  25,  29,  61 

1421—1430 14  Part  125 

1421—1431 14  Part  135 

1422 14  Part  61 

1423 14  Parts  25,  29 

1424 14  Part  26 

1425 14  Parts  25,  29 

1427 14  Part  61 

1428 14  Parts  26,  29 

1429 14  Parts  25,  29 

1430 14  Parts  25,  29 

1434  note 49  Part  40 

1502 14  Parts  125,  135 

1618a 49  Part  40 

2015 49  Part  195 

2167 14  Part  91 

2168 14  Part  91 

2311 23  Part  657 

2312 23  Part  667 

2316 23  Part  667 

2505 49  Parts  382,  383,  384 

2701  et  seq 49  Parts  382,  383,  384 

2717 49  Part  40 

50  U.S.C. 

198 46  Parts  4,  15 

401 22  Part  503 

1701—1706 31  Part  665 

50  U.S.C.  Appendix 

1—44 31  Parts  505,  515,  520 

5 15  Part  771 

565 43  Parts  3800,  3830.  3860 

U.S.  Statutes  at  Large: 

48  Stat. 

1066 47  Part  99 

1082 47  Part  99 

62  Stat. 
162 43  Part  3800 

79  Stat. 
196 46  Part  601 

89  Stat. 
871 40  Part  600 

1117 36  Part  292 

92  Stat. 

2678 29  Part  401 

3206 40  Part  600 

3783 5  Part  734 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

99  Stat. 
183 10  Part  12 


100  Stat. 

3341 7  Part  1710 

3457—3468 43  Part  3800 

101  Stat. 

1568 12  Part  630 

1656 12  Part  630 

102  Stat. 

908 45  Part  233 

914 45  Part  233 

1851 19  Part  207 

2834 5  Part  630 

4546 36  Part  290 

4693 45  Part  233 

103  Stat. 

1796 46  Part  233 

2489 46  Part  233 

104  Stat. 

143 25  Part  67 

520 33  Parts  167,  160 

831 46  Part  233 

926 45  Part  233 

3244 29  Part  1917. 1926 

106  Stat. 

92 5  Part  630 

832 28  Part  66 

917 49  Part  663 

1914 23  Part  657 

49  Parts  392,  393 

1933 49  Parts  392,  393 

2002 23  Part  660 

2236 12  Part.  216 

106  SUt. 

606 46  Part  233 

2315 31  Part  800 

2463 31  Part  800 

3712—3713 24  Part  907 

3790 31  Part  3377 

4102 12  Part  650 

107  SUt. 

40 15  Parts  771.  774.  779,  787 

60 43  Parts  3800,  3830 

406 43  Parts  3830.  3850 

739 7  Part  703 

981 5  Part  531 

1022 5  Part  630 

1046 7  Part  4285 

1312 43  Part  12 

1379 43  Part  12 

205T 19  Parts  102,  207 

29  Part  504 

40  Part  600 

2115 37  Part  201 

108  Stat 

3 7  Part  4286 

1407 16  Parts  771.  785.  799 

1724 22  Part  61 

Public  Laws: 

99- 
570  , 22  Part  503 


101- 

138 22  Part  502 

508 30  Parts  873,  886 

102- 

143 49  Part  664 

366 49  Part  229 

533 49  Part  229 

103- 

103 5  Part  630 

242 49  Part  209 

272 49  Part  217 

Presidential  Documents: 
Executive  Orders: 

10822 22  Part  503 

10909 32  Part  155 

11382 32  Part  155 

11609 41  Part  301-17 

11735 40  Part  300 

11912 15  Part  787 

11988 24  Part  66 

11991 24  Part  50 

12002 > ...15  Part  78T 

12068 15  Part  787 

12107 5  Part  734 

12214 15  Part  787 

12356 10  Part  710 

22  Part  503 

12539 43  Part  12 

12549 46  Part  2542 

12580 33  Part  138 

12600 12  Parts  1102,  1402 

12674 5  Parts  5801,  6901,  7301 

10  Part  0 

29  Parts  0,  100 

32  Parts  83,  84 

43  Part  12 

12710 31  Part  665 

12731 5  Parts  5801.  6901,  7301 

10  Part  0 

29  Parts  0,  100 

32  Parts  83,  84 

43  Part  12 

12736 15  Part  787 

12748 6  Part  691 

12829 32  Part  155 

12851 15  Part  771 

12867 15  Parts  771,  774,  776,  778,  779, 

786,  787 

12868 15  Parts  771,  774.  776.  778,  779, 

785,  787 

12872 31  Part  580 

12897 5  Part  582 

39  Part  491 

12918 15  Parts  711,  799 

22  Part  126 

12924 15  Part  771 

Notices: 

Nov.  12,  1993 15  Parts  771,  774.  776. 

778.  779.  785.  787 


184 


PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 
Removals  from  Table  I,  September  1994 


PARALLEL  TABLE  REMOVALS 


185 


This  table  lists  tt^e  sections  of  tr>e  U.S.  Code,  U.S.  Statutes  at  large,  Public 
Laws,  and  Presidential  docunr>ents  whicti  are  being  removed  from  Table  I  as  a 
result  of  documents  published  in  the  Federal  Register  during  Jonuory  ttirough 
September  1994. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1994.  Re- 
movals during  1993  are  In  the  Decen^ber  1993  ISA  (List  of  CFR  Sections  Af- 
fected). 

In  order  to  determine  the  Federal  Register  poge  number  of  a  parallel  CFR 
citation,  consult  ttiis  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that 
CFR  tnie. 


U.S.  Code: 
3  U.S.C. 
301 31  Part  580 

5  U.S.C. 

30 46  Part  46 

562 12  Part  790 

47  Part  1 

652b 39  Parts  1.  8 

663 46  Part  630 

49  Part  1207 

1104 6  Part  213 

3301 5  Part  733 

3302 5  Part  733 

5401  et  seq 5  Part  531 

5402 5  Part  531 

5511  et  seq 29  Part  20 

5614 32  Part  90 

6387 6  Part  630 

7301 5  Part  733 

7321—7324 5  Part  733 

7327 6  Part  733 

8466 6  Part  213 

6  U.S.C.  Appendix 

App 24  Part  2000 

7  U.S.C. 

4 17  Part  4 

6a 17  Part  3 

61 „ 17  Parts  3.  4 

7a 17  Part  140 

12a 17  Part  12 

23 17  Part  190 

568 39  Part  3001 

601—674 7  Parts  907,  908,  910, 1098 

608c 7  Part  966 

612  note 7  Part  250 

1314h .'. 7  Part  723 

1377—1379 7  Part  723 

1431 7  Part  250 

1445 7  Part  723 

4201  et  seq 7  Part  658 

8  U.S.C. 

1101  note 22  Part  42 

1103 8  Part  223a 

1153 22  Part  42 


1181 8  Part  223a 

1182 8  Part  223a 

1186a 8  Part  223a 

1225 8  Part  223a 

1226 8  Part  223a 

1227 8  Part  223a 

1251 8  Part  223a 

10  U.S.C. 

131 32  Part  389 

133 32  Part  378 

135 32  Part  351 

136 32  Parts  367,  383 

139 32  Part  155 

192 32  Part  388 

858 28  Part  527 

1034 32  Part  98a 

2208 32  Part  261 

2301  et  seq 48  Parts  1201,  1206 

2304  note 48  Part  1246 

2306 32  Part  516 

12  U.S.C. 

178 12  Part  792 

635 12  Part  412 

1441a 7  Part  1627 

1715 24  Part  291 

1715  et  seq 24  Part  248 

1715b 24  Part  204 

1715Z 24  Parts  261,  262.  256 

1766 12  Part  708 

1786 12  Part  708 

1786 12  Part  708 

1789 12  Part  708 

1821 7  Part  1627 

1831P-1 12  Part  226 

3331  et  seq 12  Part  323 

3348 12  Part  564 

3909 12  Part  225 

4001  et  seq 12  Part  210 

14  U.S.C. 

86 33  Part  147 

633 46  Parts  10.  12 

16  U.S.C. 

12  et  seq 16  Part  412 

13 16  Part  244 


41—58 16  Part  412 

46 16  Parts  230,  244 

46 16  Parts  230.  244 

78b 17  Part  200 

78c 17  Part  200 

78d 17  Part  200 

78eee 17  Part  200 

78f 17  Part  200 

78k-l 17  Part  200 

781 17  Part  200 

78s 17  Part  200 

79d 17  Part  200 

80a-l  et  seq 17  Part  274 

271  et  seq 15  Part  295 

272 15  Part  7 

717— 717w 18  Parts  270.  271,  273 

717  et  seq 18  Part  275 

791  et  seq 18  Part  275 

1204 12  Part  226 

1392 49  Parts  571,  675.  650 

1401 49  Parts  671.  576 

1402 49  Part  671 

1403 49  Part  571 

1407 49  Parts  571,  576 

1421 49  Part  575 

1423 49  Part  575 

1693b 12  Part  205 

2001 40  Part  600 

2003 40  Part  600 

2005 40  Part  600 

2006 40  Part  600 

2079 16  Part  1600 

3301—3432 18  Part  270—274 

16  U.S.C. 

261—255 43  Part  3820 

447 43  Part  3820 

450z 43  Part  3820 

460y 43  Part  3820 

482a 43  Part  3820 

701— 718h 50  Part  20 

712 , 50  Part  20 

1464 15  Part  926 

3801  et  seq 7  Part  703 

17  U.S.C. 

702  ...37  Parts  301,  302.  303.  304.  305.  306. 

307.  308,  309.  311 
802  ...37  Parts  301.  302,  303.  304.  306,  306, 

307.  308.  309.  311 

18  U.S.C. 

201—219 14  Part  1207 

202 29  Part  100 

613 32  Part  516 

515 32  Part  516 

543 32  Part  516 

19  U.S.C. 

1202 19  Part  123 

1333 19  Part  211 

1336 19  Parts  206.  211 

1337 19  Part  211 

1621 19  Part  173 


2482 19  Part  206 

20  U.S.C. 

1058 34  Part  602 

1061 34  Part  602 

1070d-lc 34  Part  644 

1082 34  Parts  600,  601 

1086 34  Parts  600.  601,  602 

1088 34  Parts  602,  692 

1089 34  Part  692 

1091 34  Part  692 

1141 34  Parts  602,  692 

1221e-3 34  Part  692 

1401 34  Part  602 

2471 34  Part  602 

3381 34  Part  602 

21  U.S.C. 

376 21  Part  1—1299 

853a 47  Part  1 

22  U.S.C. 

2761— 2796c 32  Part  251 

3811 35  Part  103 

5001  et  seq 15  Part  787 

6035 22  Parts  60.  61,  62.  63.  64.  66 

23  U.S.C. 

103 49  Part  663 

307 23  Part  511 

351 23  Parts  511.  650 

26  U.S.C. 
461—479 43  Part  3820 

26  U.S.C. 

170 26  Parts  20.  26 

382 26  Part  301 

642 26  Parts  20,  25 

6091 26  Part  25 

6324A— 6324B 26  Part  20 

28  U.S.C. 

509 28  Part  36 

29  U.S.C. 

1791 20  Part  626 

711 34  Part  366 

744 34  Part  385 

776 34  Part  385 

796 34  Part  366 

796— 796d-l 34  Part  365 

796a^796d-l 34  Part  366 

796f 34  Part  367 

1679a 20  Part  1005 

31  U.S.C. 

368 31  Part  337 

418 31  Part  601 

483a 22  Part  503 

752 31  Part  348 

754b 31  Part  348 

3126 31  Part  330 

3701—3719 17  Part  143 

3716  et  seq 30  Part  216 

9701 46  Part  12 

33  U.S.C. 

1201—1206 33  Part  26 

1208 33  Part  26 
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1251  et  seq 40  Part  112 

1311 40  Part  125 

1314 40  Part  125 

1321 33  Parts  130, 131 

1361 40  Part  125 

1509 33  Part  137 

1512 33  Part  137 

1517 33  Part  137 

2080 33  Part  110 

2085 33  Part  110 

2071 33  Part  147 

2734 33  Part  161 

38  U.S.C. 

510 38  Part  14 

5901 38  Part  14 

39  U.S.C. 

202 39  Part  8 

203 39  Part  8 

206 39  Part  8 

401 39  Part  8 

1003 39  Part  8 

3013 39  Part  8 

40  U.S.C. 

322 49  Part  1 

486 41  Part  101-34 

48  Parts  1201—1205,  1207—1210. 

1212—1217,  1219,  1222—1226,  1227— 

1237,  1242—1246.  1249,  1250,  1252, 

1253,  1912,  1919.  1922,  1927,  1932 

41  U.S.C 

60 32  Part  516 

403  et  seq 48  Part  1206 

42  U.S.C. 

216 42  Part  417 

263a 42  Parts  405,  417 

2891-3 45  Part  46 

1242 10  Part  110 

1320a-l 42  Part  413 

1320b-6 42  Part  482 

1338 42  Part  482 

1395dd 42  Part  1003 

1395J— 1395V 42  Part  405 

1395k 42  Part  417 

13951 42  Part  417 

1395y 42  Part  417 

1395mni 42  Part  417 

1395min  note 42  Part  417 

1437a 24  Parts  882,  887,  905 

1437aa— 1437ee 24  Part  905 

1437c 24  Part  882 

1437f  note 24  Part  892 

1437U 24  Part  905 

1480 7  Part  1944 

1551a 29  Part  291 

1870 45  Parts  610,  630 

2021 10  Part  51 

2243 10  Part  51 

2996gr 45  Part  1601 

3535 24  Parts  571.  892,  2000 


4332 10  Part  51 

43  Part  3820 

4334 10  Part  51 

4335 10  Part  51 

4551—4566 23  Part  713 

4601  note 24  Part  42 

5301  et  seq 24  Part  571 

5424 24  Part  3280 

5601  et  seq 28  Part  31 

5814 10  Part  710 

5815 10  Part  710 

6721  et  seq 31  Part  52 

7101—7352 18  Parts  270.  271.  273,  274 

7613 40  Part  58 

10134 10  Part  51 

10141 10  Part  51 

10155 10  Part  51 

10161....- 10  Part  51 

10168 10  Part  51 

11361 24  Part  882 

11401 24  Part  882 

43  U  S  C 

161—164 43  Part  2510 

166-169 43  Part  2510 

185 43  Part  2510 

201 43  Part  2510 

231 43  Part  2510 

373 43  Parts  230.  406 

451— 451k 43  Part  406 

502  note 43  Part  423 

1201 43  Parts  1720.  2070,  2510 

1653 33  Part  131 

1701  et  seq 43  Part  4700 

1734 43  Part  3830 

1782 43  Parts  3800,  3830 

1815 33  Part  132 

1822 33  Part  132 

45  U.S.C. 

6 49  Part  209 

13 49  Part  209 

34 49  Part  209 

38 49  Part  234 

42 49  Part  234 

43 49  Part  209 

64a 49  Part  209 

228j 20  Part  266 

228s 20  Part  266 

431 49  Parts  209,  234 

437 49  Parts  209,  217,  234 

438 49  Parts  209,  217,  220,  234 

46  U.S.C. 

2710 46  Part  67 

7701 46  Parts  10,  12 

8105 46  Part  78 

10104 46  Part  12 

46  U.S.C.  Appendix 

802 46  Part  67 

808 46  Part  67 

816 46  Part  530 

841a 46  Part  530 
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883 46  Part  67 

1114 46  Part  501 

1241e— 12410 46  Part  381 

1709 46  Part  530 

1716 46  Part  530 

47  U.S.C. 

154 47  Part  99 

301 47  Part  99 

302 47  Part  99 

303 47  Part  99 

322 47  Parts  24.  99 

503 47  Part  1 

48  U.S.C. 

364a— 364c 43  Part  3820 

49  U.S.C. 

322 46  Part  67 

431 49  Part  212 

434 49  Part  212 

435 49  Part  212 

436 49  Part  212 

1302 14  Part  234 

1324 14  Part  234 

1344 14  Parts  25.  29 

1364 14  Parts  25.  29.  61.  125.  135 

1365 14  Parts  25.  29,  61,  135 

1374 14  Part  234 

1377 14  Part  234 

1381 14  Part  234 

1421 14  Parts  25.  29.  61 

1421—1430 14  Part  125 

1421—1431 14  Part  135 

1422 14  Part  61 

1423 14  Parts  25.  29 

1424 14  Parts  26.  29 

1425 14  Parts  26.  29 

1427 14  Part  61 

1428 14  Parts  25.  29 

1429 14  Parts  25.  29 

1430 14  Parts  25,  29 

1472 14  Part  121 

1502 14  Parts  125,  136 

1601  et  seq 49  Part  653 

1657 49  Part  526 

1802 49  Part  171 

1803 49  Part  171 

1804 49  Part  171 

1805 49  Part  171 

1808 49  Part  171 

1818 49  Part  171 

2316 23  Part  658 

3102 49  Parts  382,  391 

10321 49  Part  1207 

10751 49  Part  1207 

11142 49  Part  1207 

11145 49  Part  1207 

12701  et  seq 49  Part  383 

49  U.S.C.  Appendix 

26 49  Part  209 

1421 14  Parts  61,  63.  65.  121 

49  Part  107 


1422 14  Parts  61,  63,  65 

1427 14  Parts  61,  63,  65 

1653 , 49  Parts  106.  107 

1655 49  Parts  107,  209 

1657 49  Part  106 

1672 49  Part  106 

1802 49  Parts  107. 171 

1803 49  Parts  106,  171.  172. 173. 174. 

175.  176. 177. 178,  179.  180 

1804 49  Parts  106,  107. 171. 172. 173. 

174.  175.  176.  177.  178,  179 

1805 49  Parts  107. 171, 172. 173. 176. 

177.  178.  179 

1806 49  Parts  107.  173. 178.  179 

1807 49  Parts  173.  175 

1808 49  Parts  106.  171,  172. 173.  174, 

175.  176.  178.  179 

1808—1811 49  Part  107 

1815 49  Parts  107.  110 

1818 49  Part  171 

1903 ^ 46  Part  4 

2002 49  Part  106,  195 

2015 49  Part  196 

2605 49  Parts  382,  391 

2701  et  seq 49  Part  382 

11472 49  Part  106 

50  U.S.C. 

1601—1651 31  Part  580 

1701  et  seq 31  Part  565 

2061  et  seq 44  Part  322 

50  U.S.C.  Appendix 

5 31  Parts  505,  515,  620 

2155 31  Part  800 

U.S.  Statutes  at  Large: 

32  Stat. 
390 43  Part  419 

40  Stat. 
415 31  Part  505 

48  Stat. 

1066 47  Part  24 

1082 47  Part  24 

49  Stat. 

1817 43  Part  3820 

50  Stat. 

1827 43  Part  3820 

62  Stat. 

162 43  Part  3820 

80  Stat. 

885-890 7  Parts  215,  220 

86  Stat. 

897 40  Part  112 

88  Stat. 

1561 22  Part  503 

89  Stat. 

871 40  Part  600 

901 40  Part  600 

1035 43  Part  419 

90  Stat. 

889 43  Part  419 

1211 43  Part  419 
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92  Stat. 

865 17  Part  32 

867—869 17  Part  32 

3206 40  Part  600 

3350 18  Part  275 

94  Stat. 
473 20  Part  404 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

98  Stat. 

1797 20  Part  404 

1801—1802 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

103  Stat. 

2472 20  Part  404 

104  SUt. 

523 33  Part  26 

105  Stat. 

2208 33  Part  26 

106  Stat. 

1374 43  Parts  3730,  3830.  3850 

1378—1379 43  Parts  3730,  3830,  3850 

4237 37  Part  201 

107  Stat. 

1312 43  Part  12 

1379 43  Part  12 

2057 40  Part  600 

PiU>lic  Laws: 

92- 
583 16  Part  926 

94- 
163 40  Part  600 

95- 
91 18  Part  275 

96- 

19 14  Part  1207 

28 14  Part  1207 

96- 

181 12  Part  225 

502 43  Part  12 

99- 
272 31  Part  51 


591 7  Part  1710 

100- 

342 49  Part  209 

456 32  Part  98a 

690 24  Part  24 

101- 

60 18  Part  272 

73 12  Part  701 

102- 
25 5  Part  630 

103- 
3 5  Part  630 

Presidential  Documents: 

Executive  Orders: 

11222 10  Part  0 

14  Part  1207 

22  Part  1001 

29  Part  100 

11514 24  Part  58p 

11652 22  Part  503 

11735 33  Parts  130.  131 

40  Part  112 

11991 24  Part  58 

12009 18  Parts  270,  273,  275 

12107 5  Part  733 

12123 33  Part  132 

12148 44  Part  322 

12418 33  Parts  130.  131,  132 

12532 15  Part  787 

12549 43  Part  12 

12571 15  Part  787 

12673 44  Part  2 

12730 15  Parts  771.  774.  775.  778.  779, 

785.787 

Notices: 

Sept.  4, 1986 15  Part  787 

Sept.  25,  1992 15  Parts  771,  775,  778 

Sept.  26, 1991 16  Parts  774,  779.  785 

Nov.  11. 1992 15  Part  778 

Nov.  14, 1991 15  Parts  771,  774,  775. 

779.  785 

Reorganization  Plans: 

No.  3  of  1968 40  Part  112 

No.  3  of  1946 15  Part  7 

No.  2  of  1978 5  Part  733 

44  Part  322 
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1993 
58  FR  Page 

51211-51563 Oct.  1 

5156&-51755 4 

51757-51971 5 

51973-52206 „ 6 

52207-52395 7 

52397-52628 8 

52629-52873 12 

5287S-53096 13 

53097-53392 14 

53393-53634 15 

53635-53831 18 

5383»-54024 19 

54025-54270 20 

54271-54484 21 

54485-54924 22 

54925-67533 25 

57535-67716 26 

57717-67950 27 

58097-68254 28 

57951-68254 29 

58255-58482 Nov.  1 

58483-58639 2 

58641-58734 3 

58735-68934 4 

58935-69158 5 

59159-69342 8 

59343-59638 9 

59639-69930 10 

59931-«)100 12 

60101-60361 15 

60363-60640 16 

60541-60766 17 

60769-60990 18 

60991-61610 19 

61611-61796 22 

61797-62032 23 

62033-62258 24 

62259-62494 26 

62495-63022 29 

63023-«3275 30 

63277-63518 Dec.  1 

63519-«3884 2 

63885-«4100 3 

64101-64364 6 

64365-64454 7 

64454-«4668 8 

64669-«4869 9 

64871-65097 10 

65099-«5276 13 

65277-«5525 14 

65527-65656 15 

65657-65863 16 

65865-66245 17 

66247-67302 20 

67303-67624 21 

67625-68014 22 

68015-68290 23 


68291-68503 27 

68505-68713 28 

68715-69168 29 

69169-69684 30 

1994 
59  FR  Page 

1-240 ; Jan.  3 

241-498 4 

499-651 5 

653-945 6 

947-1261  7 

1263-1445 10 

1447-1616 11 

1617-1888 12 

1889-2280 13 

2281-2518 14 

2519-2724 18 

2725-2924 19 

2925-3311 20 

3313-3512 21 

3513-3632 24 

3633-3650 25 

3651-3769 26 

3771-3980 27 

3981-4232 28 

423^-4545 31 

4547-4778 F.ebruary  1 

4779-5070 2 

5071-5312 3 

5313-5514 .-. 4 

5515-5696 7 

5697-5927 8 

5929-6211  9 

6213-6529 10 

6531-6863 11 

6865-7191 14 

7193-7628 15 

7629-7892 16 

7893-8118 17 

8119-8379 18 

8381-8515 22 

8517-8822 23 

8823-9063 24 

9065-9380 25 

9381-9611 28 

9613-9916 March  1 

9917-10045  2 

10047-10263 3 

10265-10567 4 

10569-10720 7 

10721-10937 8 

10939-11174 9 

11175-11471 10 

11473-11698 11 

11699-11896 14 

11897-12141 15 

12143-12521 16 

12523-12793 17 

12795-13177 18 
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13181-13428 
13429-13637 
13639-13863 
13865-14081 
14083-14356 
14357-14540 
14541-14734 
14736-15032 
15033-15311 
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21 
22 
23 
24 
25 
28 
29 
30 
31 
15313-15609 April  1 

4 

5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

25 

26 

28 

29 


15611-15825 
15826-16088 
16089-16510 
16511-16767 
16769-16960 
16961-17221 
17225-17452 
17453-17674  , 
17675-17916  . 
17917-18290  , 
18291-18469  . 
18471-18707  , 
18709-18941  , 
18943-19124  . 
19125-19625  . 
19627-21618  . 
21619-21915  . 
21917-22112  . 
22123-22489  . 


22491-22721 May  2 

3 

4 

5 

6 

9 

10 

11 

12 

13 

16 

17 

18 

19 

20 

23 

24 

25 

26 

27 

31 

28207-28457 June  1 

28459-28757 

28759-29183  

29185-29350 

29361-29534  

29535-29710 

29711-29936  

29937-30276 

30277-30500  

30501-30662 


22723-22949 
22951-23118 
23119-23610 
23611-23788 
23789-24028  , 
24029-24340  , 
24341-24629  , 
24631-24884  . 
24886-26286  , 
26287-25554  . 
26665-25774  . 
25776-26096  . 
26097-26405  . 
26407-26582. 
26583-26732  . 
26733-26926  . 
26927-27211  . 
27213-27427  . 
27429-27961  . 
27963-28206. 


2 

3 

6 

7 

8 

9 

10 

13 

14 


30663-30861 

30863-31105 

31107-31502 

31503-31915 

31917-32073 

32075-32307 

32309-32646 

32647-32869 

32871-33192 

33193-33412  , 

33143-33639  , 

33641-33895  , 


15 
16 
17 
20 
21 
22 
23 
24 
27 
28 
29 
30 
33897-34342 July  1 

5 
6 
7 
8 
11 
12 
13 
14 
15 
18 
19 
20 
21 
22 
26 
26 
27 
28 
29 


34343-34552 
34553-34754 
34755-34966 
34967-36210 
35211-35460  . 
35461-35606, 
35607-35846, 
35847-36016  . 
36017-36360, 
36351-36690, 
36691-36892  . 
36893-37151 . 
37153-37397  . 
37399-37649  . 
37651-37928  . 
37929-38098. 
38099-38339. 
38341-38648  . 
38649-38874  . 


38875-39246 August  1 


39247-39412 
39413-39671 
39673-39935 
39937^0204 
40206-40461 
40463-40790 
40791^1218 
41219-41376 
41377-41634 
41637-41972 
41973-42146 
42147-42486 
42487-42749 
42761-43023 
43026-43280 
43281-43440 
43441-43701 
43703-44017 
44019-44302 
44303-44605 
44607-44888 
44889-45181 


2 

3 

4 

5 

8 

9 

10 

11 

12 

16 

16 

17 

18 

19 

22 

23 

24 

25 

26 

29 

30 

31 


46183-46616 September  1 

45617-45970 2 

45791-46155 g 

46167-46320 7 

46321-46632 8 


46535-46720 
46721-16893 
46895-47061 
47063-47228 
47229-47623 
47526-47778 
47783-48163 
48166-48382 


9 

48383-48555 

21 

12 

48567-48764  

22 

13 

48765-48985  

23 

14 

48987-19150 

26 

16 

49161-19334  

27 

16 

49335-49667  

28 

19 

49569-49779 

29 

20 

49781-60161 

30 

)94 


)94 
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LSA 

List  of  CFR  Sections  Affected 


October  1994 


Title  1-16 

Changes  January  3,  1994 
through  October  31,  1994 

Title  17-27 

Changes  April  1,  1994 
through  October  31,  1994 

Title  28-41 

Changes  July  1,  1994 
through  October  31,  1994 

Title  42-50 

Changes  October  3,  1994 
through  October  31,  1994 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

TTie  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regrulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Botdface  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  BokVace  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

r  ^^iiSv*  ^^'^^  reference  from  this  publication  using  the  volume  number  (i.e  59  FR 
for  1994)  and  the  page  number.  Example:  24727  cite  as  59  FR  24727.  For  your  con- 
venience, the  volume  number  has  been  included  in  the  Table  of  Federal  Register 
Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
5?^®?It^^®t  J^^9^^?^  ^88ue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
o^J^^"^  ^°^  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority  ci- 
tations added  to  or  removed  from  Table  I  as  a  result  of  documents  published  in 
the  Federal  Register  since  January  1, 1994. 

TABUE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 

Brian  Swldal  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Richard  L.  Claypoole,  assisted  by  Laurice  Clark,  Ken  Payne  and  Rob 
Sheehan.  INQUIRIES,  telephone  202-523-5227. 
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SUGGESTIONS  concerning  this  and  other  publications  of  the  omce  are  wel- 
comed. Please  send  your  suggestions  to  Martha  L.  Glrard.  Director.  Office  of  the 
Federal  Register.  National  Archives  and  Records  Administration,  Washington. 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 


TWe 


Stock  Nwnber 


1.  2  C2  Reserved) (869-022-00001-2 

i  (1993  Compilation  and  Parts  100  and  101)  (869-022-00002-1 

4  (869-022-00003-9 

5  Parts:. 

1-699 (869-022-00004-7 

700-1199 (869-022-00005-6 

1200-End,  6  (6  Reserved)  (869-022-00006-3 

7  Ports:. 

0-26  (869-022-00007-1 

27-45  (869-022-00008-0 

46-61  (869-022-00009-« 

52  (869-022-00010-1 

53-209 (869-022-O0011-0 

210-299  (869-022-00012-8 

300-399  (869-022-00013-6 

400-699  (869-022-00014-4 

700-899  (869-022-00015-2 

900-999  (869-022-00016-1 

1000-1059  (869-022-00017-9 

106(V-1119  (869-022-00018-7 

1120-1199  (869-022-00019-^ 

1200-1499  , (869-022-O0020-9 

1500-1899  (869-022-00021-7 

1900-1939  (869-022-00022-5 

1940-1949  (869-022-00023-3 

1950-1999 (869-022-00024-1 

2000-End  (869-022-00025-0 

8  (869-022-00026-« 

9  Ports:. 

1-199  (869-022-00027-6 

200-End (869-022-00028-4 

10  Peats:. 

0-50 (869-022-00029-2 

51-199  (869-022-00030-6 

200-399  (869-022-00031-4 

400-499  (869-022-00032-2 

500-End (869-022-00033-1 

11    (869-022-00034-9 

12  Ports:. 

1-199  (869-022-00035-7 

200-219 (869-022-00036-6 

220-299  (869-O22-00037-3 

300-499  (869-022-00038-1 

500-599  (869-022-00039-0 

600-End (869-022-00040-3 

13 (869-022-00041-1 

14  Ports:. 

1-69 (869-022-00042-0 

60-139 (869-022-00043-8 


Price 


$5.00 

33.00 

5.50 

22.00 
19.00 
23.00 

21.00 
14.00 
20.00 
30.00 
23.00 
32.00 
16.00 
18.00 
22.00 
34.00 
23.00 
15.00 
12.00 
30.00 
30.00 
15.00 
30.00 
35.00 
14.00 
22.00 

29.00 
23.00 

29.00 
22.00 
16.00 
21.00 
37.00 
14.00 

12.00 
16.00 
28.00 
22.00 
20.00 
32.00 
30.00 

32.00 
26.00 


Revision 
Dote 


Jan.  1 

iJan.  1 

Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
•Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
•Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 


1994 
1994 
1994 


1994 
1994 
1994 

1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 

1994 
1994 
1993 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(CompfWng  a  CompM*  CFR  S«0 


Slock  Number 


140-199  (869-022-00044-6) 

200-1199 (869-022-00045-4) 

120O-End  (869-022-00046-2) 

15  Ports:. 

0-2W  (889-022^)0047-1) 

300-799  (889-022-00048-9) 

800-End „.,..  (889-022-00049-7) 

16  Porte. 

0-149  (889-022-O0O50-1) 

150-999  (889-022-00051-9) 

lOOO-End  (889-022-00052-7) 

17  Ports:. 

1-lW  (889-022-0005*-3) 

aOO-239  (869-022-00055-1) 

a40-End (869-022-00056-0) 

It  Ports:. 

1-149  (869-022-00057-0) 

160-279  (869-022-00058-6) 

280-399  (889-022-00059-4) 

400-End (88^^)22-00060-8) 

19  Ports:. 

1-199  (869-022-00061-6) 

200-End (869-022-00062-4) 

20  Ports:. 

1-399  (88MI22-00063-2) 

400-499  (869-022-00064-1) 

50(^End (869-022-00065-9) 

21  Ports:. 

1-99  (869-022-00066-7) 

100-169  (869-022-00067^) 

170-199  (869-022-00068-3) 

200-299  (869-022-00069-1) 

300-499  (869-022-00070-6) 

500-^99  (86&-022-00071-3) 

60O-799  (889-022-00072-1) 

MO-1299 (869-022-00073-0) 

1300-End (869-022-00074-8) 

22  Ports:. 

1-299  (869-022-00075-6) 

300-End (860-022-O0076-4) 

2*  (889-022-00077-2) 

24  Ports:. 

0-199  (869-022-00078-1) 

200-499  (869-022-O0079-9)  . 

500-699  (869-022-0008O-2)  , 

700-1699  (869-022-00081-0)  , 

170O-End  (869-022-00082-9)  , 

2*  (869-022-00083-7)  , 

26  Ports:. 

§§1.0-1-1.60 (869-022-00084-5) 


PrtCA 

13.00 
23.00 
16.00 

15.00 
26.00 
23.00 

6.50 
18.00 
25.00 

20.00 
23.00 
30.00 

16.00 
19.00 
13.00 
11.00 

39.00 
12.00 

20.00 
34.00 
31.00 

16.00 
21.00 
21.00 

7.00 
36.00 
16.00 

8.50 
22.00 
13.00 

32.00 
23.00 
21.00 

36.00 
38.00 
20.00 
39.00 
17.00 
32.00 

20.00 


§§1.61-1.169 (869-022-0008&-3)  33.00 


tovWon 
Dot* 

J&n.  1. 1994 
Jan.  1. 1994 
Jan.  1, 1994 

Jan.  1, 1994 
Jan.  1.  1994 
Jan.  1. 1994 

Jan.  1, 1994 
Jan.  1, 1994 
Jan.  1. 1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1993 
Apr.  1. 1994 

Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1. 1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1. 1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1. 1994 

Apr.  1.  1994 
Apr.  1. 1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(Comprising  o  Comptoto  CFR  Set) 


TNIo 


Stock  Number 


Pi1c« 


§§1.170-1.300  (869-022-00086-1)  24.00 

§§1.301-1.400  (869-022-00087-0)  17.00 

§§1.401-1.440  : (869-022-00088-8)  30.00 

§§1.441-1.500  (869-022-00089-6)  22.00 

§§1.501-1.640  (869-022-00090-0)  21.00 

§§1.641-1.850  (869-022-00091-8)  24.00 

§§1.851-1.907  (869-022-00092-6)  26.00 

§§1.908-1.1000 (869-022-00093-4)  27.00 

§§1.1001-1.1400  (869-022-00094-2)  24.00 

§§1.1401-End  (867-022-00095-1)  32.00 

2-29  (869-022-00096-9)  24.00 

30-39  (869-022-00097-7)  18.00 

40-49  (869-022-00098-4)  14.00 

50-299 (869-022-00099-3)  14.00 

30(M99  (869-022-00100-1)  24.00 

500-599  (869-022-00101-9)  6.00 

60O-End (869-022-00102-7)  8.00 

27  Ports:. 

1-199  (869-022-00103-5)  36.00 

20(V-End (869-022-00104-3)  13.00 

28  Ports:. 

0-42  (869-022-00105-1)  27.00 

43-End  (869-022-00106-0)  21.00 

29  Ports:. 

0-99 „ (869-022-00107-8)  21.00 

100-499  (869-022-00108-6)  9.50 

500-899  (869-019-00109-3)  36.00 

900-1899 (869-019-00110-7)  17.00 

1900-1910  (§§1901.1  to  1910.999)  (869-019-00111-5)  31.00 

1910  (§§1910.1000  to  end)  (869-019-00112-3)  21.00 


1911-1925  (869-019-00113-1) 

1926 (869-022-00114-1) 

1927-End  (869-019-00115-6) 

30  Ports:. 

1-199  (869-022-00116-7) 

200-699  (869-019-00117-4) 

700-End (869-019-00118-2) 

31  Ports:. 

0-199  (869-022-00119-1) 

200-End (869-022-00120-5) 

32  Ports:. 

1-39.  Vol.  I 

1-39,  Vol.  n 

1-39,  Vol.  m  

1-190 (869-019-00121-2) 

191-399  (869-019-00122-1) 

400-629  (869-022-00123-0) 

630-699  (869-019-00124-7) 

70O-799  (869-022-00125-6) 

800-End (869-022-00126-4) 

33  Ports:. 


22.00 
33.00 
36.00 

27.00 
20.00 
27.00 

18.00 
30.00 

15.00 
19.00 
18.00 
30.00 
36.00 
26.00 
14.00 
21.00 
22.00 


Revisk)n 
Dote 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  199| 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1. 1994 

Apr.  1,  1994 
Apr.  1,  1994 

July  1,  1994 
July  1,  1994 


July 
July 
July 
July 
July 
July 
July 
July 
July 


1.1994 
1,  1994 
1.1993 
1,  1993 
1,1993 
1,1993 
1.1993 
1.  1994 
1,1993 


July  1,  1994 
July  1.  1993 
July  1,  1993 

July  1,  1994 
July  1,  1994 


a  July 

2  July 

2  July 

July 

July 

July 

«July 

July 

July 


1.1984 
1.1984 
1,  1984 
1,1993 
1,  1993 
1,1994 
1,  1991 
1,1994 
1,1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(CompiWng  a  CompM*  CFR  S«l) 


Stock  NunitMf 


Pl(C9 


RwWon 
Dal* 


1-124  (869-01&-00127-1) 

125-199  (869-019-00128-0) 

200-End (869-022-00129-9) 

34Parts:. 

1-299  (869-O19-00130-1) 

300-399  (869-019-00131-0) 

400-End (869-01^-00132-8) 

35  (86^-019-00133-6) 

36  Ports:. 

1-199  (869-022-00134-6) 

200-End (869-022-00135-3) 

37  (869-019-00136-1) 

38  Ports:. 

0-17  (869-019-00137-9) 

18-End  (869-019-00138-7) 

39  (869-022-00139-6) 

40  Ports:. 

1-61  (869-019-00140-9) 

52  (869-022-00141-8) 

53-69  (869-022-00142-6) 

60  (869-019-00143-3) 

61-80  (869-019-00144-1) 

81-86  (869-022-00145-1) 

86-99  (869-019-0014^-8) 

100-149  (869-022-00147-7) 

150-189  (869-019-00148-4) 

190-259  : (869-O19-0O149-2) 

260-299  (869-019-00150-6) 

300-399  (869-022-00151-6) 

400-424  (869-022-00162-3) 

425-699  (86&-019-00163-1) 

700-789  (869-019-00154-9) 

790-End ».,.,    (869-O19-00155-8) 

41  Choptafs:. 

1. 1-1  to  1-10  

1. 1-11  to  Ai>pendlz.  2  (2  Reserved) ....         

3-6  

7  

8  

9  

10-17  

18.  Vol.  I.  Parts  1-5 

18.  Vol.  n.  Parts  6-19 

18.  Vol.  m.  Parts  20-62  

19-100  

1-100  (869-019-00156-5) 

101  (869-022-00157-4) 

102-200  (869-022-00158-2) 

201-End (869-022-00159-1) 

42  Ports:. 

1-399  (869-019-00160-3) 


20, 
25. 
24. 

27. 
20. 
37. 
12. 

15. 
37. 
20. 

30. 
30. 
16. 


11 
36 
29 
23 
39 
39 
24 
17 
39 
33 
27 
28 
26. 
27. 

13. 
13. 
14. 

6. 

4. 
13. 

9. 
13. 
13. 
13. 
13. 
10. 
29. 
16. 
13. 


,00 
00 
00 

,00 
,00 
,00 
,00 

.00 
.00 
.00 

00 
00 
00 

00 
00 
00 
00 
,00 
,00 
,00 
,00 
,00 
,00 
,00 
.00 
,00 
.00 
.00 
.00 

00 
00 
00 
00 
50 
00 
50 
00 
00 
00 
00 
00 
00 
00 
00 


Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
July  1 

Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 


3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


1993 
993 
994 

993 
993 
993 
993 

994 
993 

993 
993 
994 

993 
994 
994 
993 
993 
994 
993 
994 
993 
993 
993 
994 
994 
993 
993 
994 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
993 
994 
994 
993 


24.00       Oct.  1. 1993 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  CompMe  CFR  S«r) 


111* 


Stock  Number 


Pric* 


400-429  (869-019-00161-1)  25.00 

430-End (869-019-00162-0)  36.00 

43  Ports: 

1-999 (869-019-00163-8)  23.00 

1000-3999  (869-019-00164-6)  32.00 

4000-End  (869-019-00165-4)  14.00 

44   (86^-019-00166-2)  27.00 

45PortK. 

1-199  .„ (869-019-00167-1)  22.00 

200-499  (869-019-00168-9)  15.00 

500-1199 (869-019-00169-7)  32.00 

1200-End  r. (869-019-00170-1)  22.00 

46  Ports:. 

1-40 (869-019-00171-9)  18.00 

41-69  (869-019-00172-7)  16.00 

70-89 (869-019-00173-5)  8.50 

90-139 (869-019-00174-3)  15.00 

140-155 (869-019-00175-1)  12.00 

156-166 (869-019-00176-0)  17.00 

166-199  (869-019-00177-8)  17.00 

200-499  (869-019-0017a-6)  20.00 

500-End (869-019-00179-4)  15.00 

47Ports:. 

0-19 (869-019-00180-8)  24.00 

20-39  (869-019-00181-6)  24.00 

40-69  (869-019-00182-4)  14.00 

70-79 (869-019-00183-2)  23.00 

80-End  (869-019-00184-1)  26.00 

45  Chopters:. 

1  (Parte  1-61)  „ (869-01&-00185-9)  36.00 

1  (Parte  52-99) (869-019-00186-7)  23.00 

2  (Parts  201-251) (869-019-00187-5)  16.00 

2  (Parte  252-299) (869-019-00188-3)  12.00 

3-6  (869-019-00189-1)  23.00 

7-14  (869-019-00190-5)  31.00 

15-28  (869-019-00191-3)  31.00 

29-End  (869-019-00192-1)  17.00 

49  Ports:. 

1-99  (869-019-00193-0)  23.00 

100-177  (869-019-00194-8)  30.00 

178-199  (869-019-00195-6)  20.00 

200-399  (869-019-00196-4)  27.00 

400-999 (869-019-00197-2)  33.00 

1000-1199  (869-019-00198-1)  18.00 

1200-End (869-019-00199-9)  22.00 

50  Ports:. 

1-199  (869-01^-00200-6)  23.00 

200-599  (869-019-00201-4)  21.00 

600-End (869-019-00202-2)  22.00 


Rwision 
Dot* 

Oct.  1,  1993 
Oct.  1,  1993 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 


See  footnotes  at  end  of  table. 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
<CompfWng  a  CompM*  CFR  S«t) 


1M» 


Stock  Numbttr 


Prlc« 


Revision 
Dots 


CFR  ind*x  and  FMbig  Aids (8e9-022-0005a-6)  38.00      Jan.  1.  1994 


Compl«t«  1994  CFR  sat 

MicroAcho  CFR  EdMon:. 

Complete  set  (one-time  mailinfir) 
Complete  set  (one-time  mailing) 
Complete  set  (one-time  mailing) 
Subscription  (mailed  as  issued)  .. 
Individual  copies 


829.00 

188.00 
188.00 
223.00 
244.00 
2.00 


1994 

1991 
1992 
1993 
1994 
1994 


arhe  July  1  1985  edition  of  32  CFR  parts  1-189  contains  a  note  onlv  for  narta  i 


chap- 

""iNo^eVi^is^t^'tSirT^^^^ 

tig°ugWii:?9^.  ^i  ^c?rv^oK  iCrjCi'i^?sC.Sd^b??Sfd^'  ^^^ 

1^  to*DlSfS?^r^^','^'  volume  were  promulgated  dSiS^Xei^riod^^^uary  1 
l^^t^o  December  31.  1993.  The  CFR  volume  issued  JanuaS^  i.  1^3  shoiOd  bTre- 

Order  fi-om  Superintendent  of  Documents.  Attn:  New  Orders    PO  Rn»  'VT^QtiA 
Mttsburgh.  PA  15250-7954.  Charge  orders  (VISA.  N^te^^ani  o"gFO  ^wsft  2S' 

4 Km  tL?^r^H±*°iS^  ^  ^%^^  °''^^'  ^««^  »t  (202m^iM0  from  sfcw?  m  £ 
4.00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 


Other  Reiolad  Pubiiccrtions 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  544.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 494.00 

Individual  copies  8.00 

Federal    Register    Document    Drafting 

Handbook  5.50 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations       20.00 

List  of  CFR  Sections  Affected.  1973-1985 

(Titles  28  through  41)  Vol.  m  28.00 

(Titles  42  through  60)  Vol.  FV  25.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  26.00 

Federal  Register  Index: 

Yearly  subscription  24.00 

CFR  Index  and  Finding  Aids 38.00 
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Retrision  Date 


daily 
1991 

Jan.  1. 1994 

1990 
1990 


1994 


OCTOBER  1994  11 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


TITLE  1 -GENERAL  PROVISIONS 

Chapter  I— AdministroHve  Com- 
nnittee  of  the  Federal  Register 
(Parts  1-49) 

Page 

11.2  Revised 48990 

11.3  Revised 48990 

11.6  Revised 48990 

11.7  Revised 48990 

11.8  Revised 48990 

Chapter  III— AdminlstraHve  Con- 
ference of  the  United  States 
(Parts  300-399) 

305  Amended 6213 

310  Amended 6213 

'^TLE3-THE  PRESIDENT 
Presidential  Documents 

Prociomations 

5983  Suspended  by  Proc.  6693 26923 

6579  See  Proc.  6650 8115 

6641  Modified  by  Proc.  6650 8115 

See  Proc.  6704 34329 

6644 1261 

6645 2723 

6646 2925 

6647 2927 

6648 5691 

6649 5693 

6650 8115 

6651, 10049 

6652 10265 

6653 10721 

6654 10723 

6655 10725 

6656 11175 

6657 , 13639 

6658 14357 

6659 14729 

6660 14731 

16505 

16507 

16769 

6664 16961 

6665 17453 

6666 , 17455 

17911 

18287 

18289 

6670  .f 18467 


6671 18469 

6672 , 18471 

6673 18707 

6674 19123 

6675 19125 

6676 , 19629 

6677 21913 

6678 22123 

6679 22955 

6680 ■ 22957 

6681 22959 

23611 

24027 

6684 24335 

6685 24337 

6686 24627 

6687 24629 

24883 

25783 

6690 26407 

26583 

26733 

26923 

27963 

6695 28459 

6696 28461 

6697 28463 

6698 28757 

6699 , 30663 

6700 30665 

6701 31101 

6702 32309 

6703 32643 

6704 34329 

6705 34343 

6706 36893 

6707 37395 

6708 38873 

6709 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

6714 -. 43023 

6715 43435 

6716 43701 

6717 47057 

6718 47525 

6719 47779 

6720 „ 48379 

6721.. 48381 

6722 48987 

6723 49149 

6724 49333 

6725 49569 

6726 : 49777 


OCTOBER  1994  11 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


TITLE  1 -GENERAL  PROVISIONS 

Chapter  I— Administrative  Com- 
mittee of  ttie  Federal  Register 
(Parts  1-49) 

Page 

11.2  Revised , 48990 

11.3  Revised 48990 

11.6  Revised 48990 

11.7  Revised 48990 

11.8  Revised 48990 

Ctiapter  ill— Administrative  Con- 
ference of  ttie  United  States 
(Parts  300-399) 

305  Amended 6213 

310  Amended 6213 

ilTLE  3-THE  PRESIDENT 
Presidential  Documents 

Proclamations 

5983  Suspended  by  Proc.  6693 26923 

6579  See  Proc.  6650 „.8115 

6641  Modified  by  Proc.  6650 8115 

See  Proc.  6704 34329 

6644 1261 


6645 

6646 

6647 

6648 

6649 

6650 

6651 

6652 

6653 

6654 10723 

6655 10725 

6656 11175 

6657... 13639 

6658 14357 

6659 14729 

6660 14731 

6661 16505 

6662 


...2723 
...2925 
...2927 
...5691 
...5693 
...8115 
.10049 
.10265 
.10721 


6663. 
6664. 
6665. 


16507 

16769 

16961 

17453 

6666 17455 

6667 17911 

18287 

18289 

18467 


6670. 


6671 18469 

6672 18471 

6673 18707 

6674 19123 

6675 19125 

9876 19629 

6677 21913 

6678 22123 

6679 22955 

6680 22957 

6681 22959 

6682 23611 

6683 24027 

6684 24335 

6685 24337 

6686 24627 

6687 24629 

24883 

25783 

26407 

26583 

6692 26733 

26923 

27963 

28459 

28461 

6697 28463 

6698 ...28757 

6699 .*.30663 

6700 30665 

6701 31101 

6702 32309 

6703 32643 

6704 34329 

6705 34343 

6706 36893 

6707 37395 

6708 38873 

6709 39671 

6710 39673 

6711 39675 

6712 39935 

6713 41375 

6714 43023 

6715 43435 

6716 43701 

6717 47057 

6718 47525 

6719 47779 

6720 48379 

6721.,.. ; 48381 

6722 48987 

6723 49149 

6724 49333 

6725 49569 

6726 49777 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,  1994  THROUGH  OOOBER  31.  1994 


TITLE  3     ProdamaNora— Con. 


6728 

..50679 

6729 

..50681 

6730 

50683 

6731 

..51081 

6732...,. 

51351 

6733 

.  51483 

6734 

.  52061 

6735 

..52063 

.  52065 

6737  ....t 

..53067 

6738 

..52068 

6739.... 

..52231 

6740 

52399 

6741 

53083 

6742 

..53035 

6743 

..53087 

6744 

..53039 

6745 

..53041 

6746 

..53557 

6747 

..53719 

6748 

..53825 

6749 

.54119 

6750 

..54507 

6751 

..54508 

Executive  Orders 

1919V^  Revoked  in  part  by  PLO 
7046 

..24648 

Revoked  in  part  by  PLO  7065 

.35064 

Revoked  in  part  by  PLO  7067 

.53362 

July  2,  1910  Revoked  in  port  by 
PLO  7079 

..45234 

Revoked  in  part  by  PLO  7092 

50508 

July  9.  1910  Revoked  in  part  by 
PLO  7076 

..39^/02 

March  14,  1911  See  PLO  7068 

December   12,    1917   Revoked   in 
part  by  PLO  7029 

..35850 
...8868 

3406  Revoked  in  part  by  PLO  7048 

24649 

Corrected 

..29661 

4267  Revoked  in  part  by  PLO  7056 

.29206 

5327  Revoked  in  part  by  PLO  7086 

.49568 

5327  Revoked  in  part  by  PLO  7039 

19641 

6016  Revoked  in  part  by  PLO  7039 

.19641 

7038  Revoked  in  part  by  PLO  7030 

.19641 

7048  Revoked  in  part  by  PLO  7048 
7693  Revoked  in  part  by  PLO  7028 


.24649 


.7226 


8248  Superseded  or  revoked  in 

part  by  EO  12919 29525 

8685  Revoked  in  part  by  PLO  7045 

24947 

8979  Revoked  in  part  by  PLO  7078 

44332 

10222  Superseded  or  revoked  by 

EO  12919 29525 

10480  Superseded  or  revoked  by 

EO  12919 29525 

10647  Superseded  or  revoked  by 

EO  12919 29525 

10789  Amended  by  BO  12919 29525 

11063   Revised    and    revoked    in 

part  by  EO  12892 2939 

11157  Amended  by  EO  12935 54511 

11179  Superseded  or  revoked  by 

EO  12919 29526 

11356  Superseded  or  revoked  by 

EO  12919 29525 

11790  Amended  by  EO  12919 29625 

11912  Superseded  or  revoked  in 

part  by  EO  12919 29626 

12002  See  EO  12923 34551 

See  EO  12924 43437 

12148  Superseded  or  revoked  by 

EO  12919 29525 

12214  See  EO  12923 34561 

See  EO  12924 „ 43437 

12250  See  EO  12892 2939 

Supplemented  by  EO  12898 7629 

12259  Revoked  by  EO  12892 2939 

12352  Revoked  by  EO  12931 52387 

12521  Superseded  or  revoked  by 

EO  12919 29525 

12582  Revoked  by  EO  12913 23115 

12649  Superseded  or  revoked  by 

EO  12919 29525 

1^722    Continued    by    Notice    of 

July  19,  1994 37161 

12724    Continued    by   Notice    of 

July  19, 1994 37151 

12729  Revoked  by  EO  12900 9061 

12735  See  EO  12923 34561 

See  EO  12924 43437 

12755  See  EO  12923 34661 

See  EO  12924 43437 

12758   Revoked   in   part   by   EO 

12902 11463 

12773  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12775  See  EO  12914 24339 


OCTOBER  1994  13 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


See  EO  12917 26925 

See  EO  12920 30501 

See  EO  12922 32645 

See  EO  12924 43437 

Revoked  by  EO  12932 52408 

12779   Revoked   in   part   by   EO 

12917 26925 

See  EO  12920 30503 

See  EO  12922 32645 

Revoked  by  EO  12932 52403 

12808    Continued    by    Notice    of 

May  25,  1994 27429 

See  EO  12934 54117 

12810  See  Notice  of  May  25. 1994 

27429 

12831  See  Notice  of  May  26, 1994 

27429 

12840  Superseded  by  EO  12903 11473 

12846  See  Notice  of  May  25,  1994 

27429 

12851  See  EO  12923.....................'.^^^^^^^^^^^^ 

See  EO  12924 43437 

12853   Revoked   in   part   by   EO 

12917 26925 

See  EO  12922 32645 

Revoked  by  EO  12932 52403 

12864  Amended  by  EO  12890 499 

Amended  by  EO  12921 30667 

12865  Continued    by    Notice    of 

Aug.  17 42749 

12868  Revoked  by  EO  12930 50475 

12872  See  EO  12922 32645 

Revoked  by  EO  12932 „ 52403 

12873  See  EO  12902 11463 

12874  See  EO  12899 8113 

12875  See  EO  12989 7629 

12878  Amended  by  EO  12912 22949 

12882  Amended  by  EO  12907 18291 

12880 499 

12891 2936 

12892 2939 

See  Memorandum  of  Jan.  17, 

1994 8513 

12893 4233 

12884 4237 

12885 4239 

12896 6616 

12897 6617 

7629 

8113 

12900 9061 

12901 10727 

12902 11463 

12903 11473 

12804 13179 


12905 14733 

12906 17671 

12907 18291 

12908 21907 

12909 21909 

12910 21915 

12911 21121 

12912 22849 

12913 23115 

12914 24338 

See  EO  12920 30601 

See  EO  12922 32645 

Revoked  by  EO  12932 52403 

12915 26775 

12916 26779 

12917  See  EO  12920 30501 

Revoked  by  EO  12932 52403 

12918 28206 

12919 29625 

12920  See  EO  12922 32646 

Revoked  by  EO  12932 52408 

12921 30667 

12922 30667.  32645 

Revoked  by  EO  12932 52403 

12923 34551 

Revoked  by  EO  12924 43437 

12924 43437 

12925 26917.  45181 

12926 47227 

12927 47781 

12928 48377 

12929 50473 

12930 _ 60475 

12931 82387 

12932 62403 

12933 53558 

12934 54117 

See  Proc.  6749 54119 

12936 54511 

AdministraNve  Orders 

Memorandums: 

Dec.  30,  1992  See  Memorandum  of 

Apr.  21,  1994 21619 

Jan.  1,  1994 653 

Jan.  8,  1994 ., 5071 

Jan.  17, 1994 8613 

See  EO  12892 2939 

Jan.  29, 1994 5029 

Mar.  10, 1994 14079 

Mar.  29, 1984 17223 

Mar.  30, 1994 17229 

Apr.  21, 1994 „ 19627,  21619 

Apr.  29. 1994 22951.  22953 

Jime  20. 1984 33413 
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ISA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


TITLE  3     AdmWtlialtv 
OkJws— Con. 

June  30, 1994 34341 

July  11, 1994 38017 

July  26.  1994 40206 

Aug.  2, 1994 40463 

Sept.  27,  1994 50685 

Sept.  30.  1994 50809 

Oct.  7,  1994 68395 

Oct.  13. 1994 52387 

Oct.  24. 1994 64121 

Notices: 

May  25.  1994 27429 

July  19,  1994 37151 

Aug.  17,  1994 42749 

Sept.  30,  1994 50479 

Presidential  Determinations: 
No.  93-16  of  Mar.  20.  1993  Termi- 
nated In  part  by  USTR  no- 
tice of  Mar.  10.  1994 11360 

No.  94-7  of  Dec.  18.  1993 1 

No.  94-8  of  Jan.  5,  1994 7893 

No.  94-9  of  Jan.  5, 1994 2929 

No.  94-10  of  Jan.  5.  1994 .2881 

No.  94-11  of  Jan.  13. 1994 4647 

No.  94-12  of  Jan.  16. 1994 .2933 

No.  94-13  of  Jan.  14. 1994 4777 

No.  94-14  of  Feb.  1. 1994 6931 

No.  94-15  of  Feb.  18.  1994 10047 

No.  94-16  of  Mar.  16.  1994 14081 

No.  94-17  of  Mar.  20.  1994 14736 

No.  94-18  of  Mar.  22.  1904 14737 

No.  94-19  of  Mar.  25.  1994 15609 

No.  94-20  of  Mar.  30.  1994 17225 

No.  94-21  of  Mar.  30. 1994 17227 

No.  94-22  of  Apr.  1.  1994 17231 

No.  94-23  of  May  3.  1994 24625 

No.  94-24  of  May  16.  1994 28758 

No.  94-25  of  May  16.  1994 27431 

No.  94-26  of  June  2.  1994 31108 

No.  94-27  of  June  2. 1994 31106 

No.  94-28  of  June  6. 1994 31107 

No.  94-29  of  June  27. 1994 36211 

No.  94-30  of  June  30. 1994 36607 

No.  94-31  of  July  1.  1994 35600 

Amended  by  No.  94-47  of  Sept. 

9.  1994 48563 

No.  94-32  of  July  12. 1994 37648 

No.  94-33  of  July  14.  1994 37147 

No.  94-34  of  July  15.  1994 37149 

Supersedes  version  printed  at 

59  FR  37149 37397 

No.  94-35  of  July  17  1994 38089 

No.  94-36  of  July  19. 1994 37163 

No.  94-37  of  July  19, 1994 


No.  94-38  of  July  22.  1994  Re- 
scinded by  Presidential  De- 
termination No.  94-44  of  Aug. 

19. 1994 44891 

No.  94-39  of  July  26. 1994 38551 

Corrected 39635 

No.  94-40  of  Aug.  8.  1994 42147 

No.  94-41  of  Aug.  8. 1994 42149 

No.  94-42  of  Aug.  8.  1994 42151 

No.  9i-43  of  Aug.  18. 1994 44889 

No.  94-44  of  Aug.  19,  1994 44891 

No.  94-45  of  Aug.  31.  1994 46889 

No.  94-46  of  Sept.  8.  1994 47229 

No.  94-47  of  Sept.  9.  1994 48553 

No.  94-48  of  Sept.  9.  1994 48555 

No.  94-60  of  Sept.  19.  1994 49781 

No.  94-61  of  Sept.  21.  1994 49783 

No.  94-52  of  Sept.  29,  1994 50477 

No.  94-53  of  Sept.  30.  1994 51483 

No.  94-64  of  Sept.  30,  1994 51485 

No.  94-65  of  Sept.  30,  1994 51487 

No.  94-^  of  Sept.  30,  1994 52389 

No.  94-67  of  Sept.  30,  1994 52057 

No.  94-68  of  Sept.  30,  1994 52391 

No.  94-58  of  Sept.  30.  1994 52059 

No.  96-1  of  Oct.  1. 1994 52393 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Monogement  (Ports  1—1199) 

110.101  Introductory  text  amend- 
ed  2945 

110.102  (c)  amended 2945 

179  Authority  citation  revised 35214, 

35216 

179.102  Revised 35216 

179.201—179.218  (Subpart  B)  Re- 
vised  35216 

179.301—179.309  (Subpart  C)  Re- 
vised  35214 

213  Authority  citation  revised 46897 

213.102  Revised 46897 

Regulation  at  59  FR  46897  eff. 

date  corrected  to  10-13-94 50813 

213.104  Added 46897 

Regulation  at  59  FR  46897  eff. 

date  corrected  to  10-13-94 50813 

293.304  Regulation  at  58  FR  65533 

confirmed 40792 

316.302  (cX3)  revised:  (cX7)  added 

Regulation  at  69  FR  4^  eff. 
date  corrected  to  10-13-94 50813 


OCTOBER  1994  15 

CHANGES  JANUARY  3.  1994  THROUGH  OaOBER  31.  1994 


316.401  Revised 

Regulation  at  59  FR  46898  eff. 

date  corrected  to  l(m3-94 50613 

316.402  Heading,  (a)  and  (bX3)  re- 
vised  46899 

Regulation  at  59  FR  46899  eff. 
date  corrected  to  10-13-^ 60813 

330.301  Revised;  Interim 32872 

330.302  Revised;  interim 32872 

330.303  (a)  removed;  (b)  introduc- 
tory text  and  (4Kiii)  revised; 
interim 32872 

330.304  Revised:  interim 32872 

330.305  (a),  (b)  and  (d)  revised:  in- 
terim   32872 

330.306  Revised;  interim 32872 

330.307  (a)(1).  (b)  and  (c)  revised: 
interim 32872 

330.404  Revised;  interim..-. 32873 

330.405  (c)  revised;  interim 32873 

330.406  (c)  and  (e)  revised;   in-    

terim 32873 

330.407  Revised;  interim 32873 

330.801  (c)  amended:  (d)  removed; 

Interim 32873 

332.314  Revised;  Interim 32873 

351.203  Regulation  at  58  FR  66633 

confirmed 40792 

361.803  (a)  revised;  interim 32873 

351.807  Added;  interim 32873 

430.101  Regulation  at  68  FR  66633 

confirmed 40792 

430.103  Regulation  at  68  FR  66633 
confirmed 40792 

430.202  Regulation  at  68  FR  65633 

confirmed 40792 

430.401—430.412  (Subpart  D)  Reg- 
ulation at  58  FR  66633  con- 
firmed  40792 

430.501  Regulation  at  68  FR  66633 

confirmed 40792 

432.101  Regulation  at  58  FR  65633 
confirmed 40792 

432.102  Regulation  at  68  FR  66533 
confirmed 40792 

432.108  Regulation  at  68  FR  66634 

confirmed 40792 

432.104  Regulation  at  58  FR  65634 
confirmed 40792 

432.106  Regulation  at  68  FR  65634 

confirmed 40792 

432.106  Regulation  at  68  FR  66634 
confirmed 40792 

432.107  Regulation  at  68  FR  66634 
confirmed 40798 


461.101  Regulation  at  58  FR  66534 

confirmed 40792 

461.104  Regulation  at  68  FR  66634 

confirmed 40792 

461.201  Regulation  at  68  FR  65534 

confirmed 40792 

461.203  Regulation  at  58  FR  66634 

confirmed 40792 

611.701  Regulation  at  58  FR  66534 

confirmed 40792 

630.306  Regulation  at  58  FR  66535 
confirmed;  (bX2)  revised 40792 

530.307  Regulation  at  58  FR  66536 
confirmed 40792 

631  Authority  citation  revised 24029 

631.101  Regulation  at  58  FR  66535 

confirmed 40792 

Amended 40793 

531.201  Corrected 5223 

Regulations  at  58  FR  65535  and 

59  FR  5223  confirmed 40792 

531.202  Regulation  at  58  FR  65535 
confirmed 40792 

(e)  amended 40793 

531.203  Regulation  at  58  FR  66535 
confirmed;  (c)(2)  introduc- 
tory text  amended;  (g)  added 
40792 

631.204  Regulation  at  58  FR  66535 
confirmed 40792 

(c).  (d)  and  (e)  redesignated  as 
(d).  (e)  and  (f):  new  (c)  added; 
new  (d).  (e)  introductory 
text.  (1).  and  (f)  revised 40793 

531.205  (aX3)  and  (4)  amended 11700 

Regulation  at  58  FR  65536  con- 
firmed  40792 

(aX2Xi)  introductory  text.  (ii). 
(ill)  and  (iv)  revised 40793 

531.301  Regulation  at  58  FR  3200 
confirmed  and  amended 11700 

Regulation  at  58  FR  65536  con- 
firmed  40792 

531.302  (a)  revised 11700 

531.304  Regulation  at  58  FR  3201 

confirmed 11700 

531.401  Regulation  at  58  FR  65536 
confirmed 40792 

(d)  re  vised 40793 

531.402  Regulation  at  58  FR  65536 
confirmed 40792 

631.403  Regulation  at  68  FR  6553 
confirmed 40792 

Amended 40793 

631.404  Regulation  at  68  FR  65536 
confirmed 40792 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994 

TITLE  5     Chapter  I— Con. 

531.405  Regulation  at  58  FR  65536 
confirmed 40792 

(aXD  Introductory  text  and  (2) 
Introductory  text  revised 40794 

531.406  (b)(2)(ili)  correctly  des- 
ignated  5223 

Regulations  at  58  FR  65537  and 
59  FR  5223  conHrmed 40792 

(bX2Xi).  (11)  and  (111)  revised 40794 

531.412  (a)  revised;  interim 24029 

531.414  (b)  revised:  interim 24030 

531.502  RegTilatlon  at  58  FR  65537 

confirmed , 40792 

Amended 40794 

532  Technical  correction 26847 

532.201—532.283  (Subpart  B)  Reg- 
ulation at  58  FR  59640  con- 
firmed; Appendix  D  amended 
11710 

Regulation  at  58  FR  68717  con- 
nrmed 13181 

Appendixes  B  and  D  amended; 
interim 13641,  36352 

Regulation  at  58  FR  45414  con- 
firmed  26585 

Regulations  at  58  FR  64366  and 
68716  confirmed 27213 

Appendix  A  amended;  interim 
30503 

Regulation  at  59  FR  13641  con- 
firmed  36019 

Appendix  A  amended 49571 

Regulation  at  59  FR  30503  con- 
firmed  52405 

532.509  Regulation  at  58  FR  3201 

confirmed 11700 

536.102  Regulation  at  58  FR  65537 
confirmed 40792 

536.205  Regulation  at  58  FR  65537 

confirmed 40792 

536.308  Regulation  at  68  FR  65537 

conflrmed 40792 

(a),  (b)  Introductory  text  and 

(3)  revised 40794 

540  Regulation  at  58   FR  65537 

confirmed 40792 

560.103  Regulation  at  58  FR  3201 
confirmed 11700 

550.104  Regulation  at  58  FR  3201 
conHrmed 11700 

550.105  Regulation  at  58  FR  3201 
conflrmed 11700 

560.106  Regulation  at  58  FR  3201 
confirmed 11700 

660.107  Regulation  at  68  FR  3201 
connrmed 11700 


THROUGH  OCTOBER  31.  1994 


550.113  (d)(1)  and  (2)  revised 11701 

550.901  Regulation  at  56  FR  20344 
confirmed 33416 

550.902  Regulation  at  56  FR  20344 
confirmed  and  amended 33416 

550.903  Regulation  at  56  FR  20344 
conflrmed 33416 

550.904  Regulation  at  56  FR  20344 
conflrmed  and  revised 33416 

550.905  Regulation  at  56  FR  20344 
confirmed 33416 

550.906  Regulation  at  66  FR  20344 
confirmed 33416 

(b)  revised 33417 

550.907  Regulation  at  56  FR  20344 
conflrmed 33416 

550.901—550.907  (Subpart  I)  Regu- 
lation at  56  FR  20345  con- 
firmed  33416 

575.102  Regulation  at  58  FR  3201 

conflrmed 11700 

Regulation  at  58  FR  66537  con- 
flrmed  40792 

575.202  Regulation  at  58  FR  3201 
confirmed 11700 

Regulation  at  58  FR  65537  con- 
flrmed  40792 

575.205  Regulation  at  58  FR  3201 

confirmed 11700 

575.302  Regulation  at  58  FR  3201 

conflrmed 11700 

(a)(4)  revised 11701 

Reg\ilation  at  58  FR  65537  con- 
firmed  40792 

575.402  Regulation  at  58  FR  65537 

confirmed 40792 

582  Added;  Interim 14541 

591  Authority  citation  revised 43705 

591.101—591.104  Added 43705 

591.203  Regulation  at  58  FR  65537 
confirmed 40792 

591.204  (b)(4)  revised 53725 

591.208  (b)  revised 53725 

581.201—591.211  (Subpart  B)  Ap- 
pendix A  revised 13850.  53725 

Appendix  B  revised 53726 

591.401—591.406  (Subpart  D)  Reg- 
ulation at  58  FR  51566  con- 
firmed  29351 

595.102  Regulation  at  58  FR  65537 

confirmed 40792 

630  Authority  citation  revised 4242 

630.901—630.915  (Subpart  I)  No- 
menclature change;  interim 

4242 

630.901  (b)  revised:  Interim 4242 
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630.902  Amended:  interim 4242 

630.903  Revised;  interim 4242 

680.905  (b)  and  (c)  amended;  In- 
terim  4242 

680.907  (c)  and  (dXD  revised;  in- 
terim  4242 

680.908  (c)  amended;  interim 4243 

680.910  (aX2)  removed;  (aX3).  (4) 

and  (6)  redesignated  as  new 
'  (aX2),  (3)  and  (4);  interim 4243 

630.913  (a)  revised;  interim 4243 

630.914  Revised;  interim 4243 

630.915  Removed;  interim 4243 

630.1001  (a)  amended;  (bX2)  re- 
vised; interim 4243 

630.1002  Amended;  interim 4243 

630.1008  (a)  Introductory  text  re- 
vised; (aX2)  amended;  In- 
terim  4243 

630.1004  (d)  and  (ta)  Introductory 
I  text  revised:  (J)  amended:  in- 
'  terim 4243 

630.1006  (c)  amended:  interim 4243 

630.1007  (b)  and  (c)  amended;  in- 
terim  4343 

630.1008  (a)  introductory  text,  (c) 
and  (dXl)  revised;  (aXD  and 

(2)  amended;  interim 4243 

630.1010  (aX2)  revised;  interim 4243 

630.1012  (a)  revised:  interim 4243 

630.1013  Heading  and  (a)  revlBed; 
interim 4243 

630.1015  Heading  and  (a)  revised; 
interim 4244 

630.1016  Revised:  interim 4244 

731.501  (Subpart  E)  Revised;  in- 
terim  47527 

733  Revised;  interim 5314 

734  Added;  interim 48769 

771.105  Regulation  at  58  FR  65638 

confirmed 40792 

772.102  (d)  and  (g)  removed;  (e) 

and  (f)  redesignated  as  (d) 

and  (e);  new  (e)  amended 36353 

831  Technical  correction 38101 

831.105  RegiUation  at  58  FR  62880 

confirmed 12144 

831.112  Regulation  at  68  FR  62880 

conflrmed 12144 

831.601    Regulations    at    68    FR 

52880  and  52882  conflrmed 12144 

831.603  Regulation  at  58  FR  53880 
confirmed 12144 

831.604  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 


831.605  Regulations  at  58  FR 
52880  and  52882  conflrmed 12144 

831.606  Regulations  at  58  FR 
52880  and  52882  conflrmed 12144 

831.607  Regulations    at    58    FR 

52880  and  52882  conflrmed 12144 

831.608  Regulation  at  58  FR  52882 
confirmed 12144 

831.609  Regulation  at  58  FR  52882 
conflrmed 12144 

831.610  Regulation  at  68  FR  52882 
confirmed 12144 

831.611  Regulations  at  68  FR 
52880.  52881  and  52882  con- 
flrmed  12144 

831.612  Regulations  at  58  FR 
62881  and  52882  confirmed 12144 

831.613  Regulations    at    58    FR 

52881  and  52882  conflrmed 12144 

831.614  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.615  Regulation  at  58  FR  52882 
confirmed 12144 

831.616  Regulation  at  68  FR  62882 
conflrmed 12144 

831.617  Regulation  at  68  FR  52882 
confirmed 12144 

831.618  Regulation  at  58  FR  52882 
confirmed 12144 

831.619  Regulations  at  58  FR 
62881  and  52882  confirmed 12144 

831.620  Regulations  at  68  FR 
52881  and  52882  conflrmed 12144 

831.621  Regulations  at  58  FR 
52881  and  52882  conflrmed 12144 

831.622  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.623  Regulations  at  58  FR 
52881  and  52882  conflrmed 12144 

831.624  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.625  Regiilation  at  58  FR  52882 
confirmed 12144 

831.626  Regulations  at  58  FR 
52881  and  52882  conflrmed 12144 

831.627  Regulation  at  58  FR  52882 
confirmed 12144 

831.628  Regulations  at  68  FR 
52881  and  52882  confirmed 12144 

831.629  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.630  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.631  Regulation  at  68  FR  52882 
confirmed 12144 
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CHANGES  JANUARY  3.  1994  THROUGH  OaOBER  31.  1994 


TITLE  5     Choptor  l-Con. 

831.632  Regrulation  at  58  FR  52882 

confirmed 12144 

831.641  Regrulation  at  58  FR  52882 
conflrmed 12144 

831.642  Regrulation  at  58  FR  52882 
conflrmed 12144 

831.643  Regulation  at  58  FR  52882 
confirmed 12144 

831.644  Regulation  at  58  FR  52882 
confirmed 12144 

831.645  Regulation  at  58  FR  52882 
confirmed 12144 

831.651  Regulation  at  58  FR  52882 

confirmed 12144 

831.661  Regulation  at  58  FR  52882 
confirmed 12144 

831.662  Regulation  at  58  FR  52882 
confirmed 12144 

831.G63  Regulation  at  58  FR  52882 

conflrmed 12144 

831.664  Regulation  at  58  FR  52883 
conflrmed 12144 

831.665  Regulation  at  58  FR  52882 
confirmed 12144 

831.671  Regulation  at  58  FR  52882 
conflrmed 12144 

831.672  Regulation  at  58  FR  52882 
confirmed 12144 

831.673  Regulation  at  58  FR  52882 
confirmed 12144 

831.681  Regulation  at  58  FR  52882 
confirmed 12144 

831.682  Regulation  at  58  FR  52882 
conflrmed 12144 

831.683  Regulation  at  58  FR  52882 
confirmed 12144 

831.684  Regulation  at  58  FR  52882 
confirmed 12144 

831.685  Regulation  at  58  FR  52882 
confirmed 12144 

831.701  Regulation  at  58  FR  52881 

conflrmed 12144 

831.1211  Removed:  new  831.1211 
redesignated  fi-om  831.1212 27214 

831.1212  Redesignated  as  831.1211; 
new  831.1212  redesignated 
from  831.1213 27214 

831.1213  Redesignated  as  831.1212 
27214 

831.2203    Regulation    at    58    FR 

52882  conflrmed 12144 

837.505  Added 10267 

838  Technical  correction 38101 

838.711  Regulation  at  58  FR  52882 

confirmed 12144 


838.733  Regulation  at  58  FR  52882 

confirmed 12144 

838.921  Regulation  at  58  FR  52882 
confirmed 12144 

838.922  Regulation  at  58  FR  52882 
confirmed 12144 

838.1006    Regulation    at    58    FR 

52882  conflrmed 12144 

838.1016    Regulation    at    58    FR 

52882  conflrmed 12144 

841.401— «41.413  (Subpart  D)  Ap- 
pendix A 38101 

842  Technical  correction 38101 

842.602  Regulation  at  58  FR  52883 

conflrmed 12144 

842.615  Regulation  at  58  FR  52883 

confirmed 12144 

846.204  Regulation  at  58  FR  47822 

confirmed 50688 

890  Technical  correction 38101 

890.109  Regulation  at  58  FR  47824 

confirmed 12145 

890.301  Regulation  at  58  FR  47824 

confirmed 12145 

890.304  Regulation  at  58  FR  47825 

confirmed 12145 

890.306  Regulation  at  58  FR  47825 

confirmed 12145 

890.803  Regulation  at  58  FR  52882 

confirmed 12144 

890.805  Regulation  at  58  FR  52882 

confirmed 12144 

890.1006  Added:  interim 24030 

Regulation  at  59  FR  24030  con- 
firmed  51363 

Chapter  II— Merit  Systems  Protec- 
Hon  Board  (Parts  1200-1299) 

1200.3  Added 39937 

1200.10  (1)  amended:  (m)  revised 

14739 

1201.22  (b)  amended 31109 

1201.23  Example  revised 31109 

1201.27  (b)  amended 31109 

1201.37  (aK3)  amended 31109 

1201.112  Revised 22125 

1201.115  (b)(1)  and  (2)  revised:  (c) 
redesignated  as  (d);  new  (c) 
added 30863 

1201.116  Redesignated  as  1201.117: 

new  1201.116  added 30864 

1201.117  Redesignated  as  1201.118; 
new  1201.117  redesignated 
fix)m  1201.116 30864 
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1201.118  Redesignated  as  1201.119; 
new  1201.118  redesignated 
ftom  1201.117 30664 

1201.119  Redesignated  as  1201.120; 
new  1201.119  redesignAted 
firom  1201.118 30864 

1201.120  Redesignated  from 
1201.119 30864 

1201.154  (a).  (bXD  and  (d)  amend- 
ed  31109 

1201  Appendix  n  revised 14739 

Appendix  m  amended 14740 

1200.5  (c)  amended 31110 

CtKpter  III— Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1320  Appendix  A  amended .50815 

Chapter  Vl-Federai  Retirament 
Thrift  Investment  Board  (Parts 
1600-1699) 

1620.72  (d)  removed;  Interim 

1620.73  Removed:  new  1620.73  re- 
designated firom  1620.74;  in- 
terim  

1620.74  Redesignated  as  1620.73; 
new  1620.74  redesignated 
fit)m  1620.75;  interim 

1620.75  Redesignated  as  1620.74; 
new  1620.75  redesignated 
fi-om  1620.76;  interim 1889 

1620.76  Redesignated  as  1620.75; 
interim , 

1620.83  (c)  removed;  interim 

1620.84  Removed:  new  1620.84  re- 
designated fl^m  1620.85;  In- 
terim  1890 

1620.85  Redesignated  as  1620.84; 
new  1620.85  redesignated 
fl:x)m  1620.86;  interim 1890 

1620.86  Redesignated  as  1620.85; 
interim 1890 

1630.5  (a)  revised .26409 

1633  Revised 60817 

Chapter  )a— Armed  Forces  Retire- 
ment Home  (Parts  2100-2199) 

2100  Added ^0669 


Chapter  XIV-Federal  Latxx  Rela- 
tions Autttority.  General  Coun- 
sel of  the  Federal  Lalxx  Rela- 
tions Authority  and  Federal 
Service  Imposses  Panel  (Parts 
2400-2499) 

Chapter  XIV  Appendix  A  amend- 
ed  30604 

Chapter  )(VI— Office  of  Govern- 
ment Ethics  (Parts  2600-2699) 

2610.201  (f)  amended 34755 

2634.409  Added:  0MB  number 34766 

2634.601  0MB  number 34766 

2634.603  0MB  number 34766 

2635.408  (a)  amended 4780 

2635.808  Amended ....4780 

2635  Appendix  A  added 4780 

2636  Authority  citation  revised 

M'JRR 

2636.2)06  OMB  number 34766 

2638.203  (bX6)  revised;  interim 12148 

2638.702  (aX2)  introductory  text, 
(3)  introductory  text,  (il)  and 

(ill)  revised;  interim 12148 

2638.708  Revised;  interim 12148 

2638.704  (a),  (bK4),  (c)  and  (d)  re- 
vised; interim 12149 

2641  Authority  citation  revised 

34766 

2641.101  Amended 34766 

Chapter  XLVIII-Nuclear  Regu- 
latory Commission  (Part  5801) 

Chapter  XLVm  Established 17466 

Chapter  UX-National  Aero- 
nautics and  Space  Administra- 
tion (Part  6901) 

Chapter  LIX  Established 49336 

Chapter  uail— Inter-Amertca 
Foundation  (Part  7301) 

Chapter  LXm  Established 3772 

Chapter  LXXVI-Federal  Retire- 
ment Thrift  Investment  Board 
(Part  8601) 

Chapter  LXXVI  Established 60817 

Proposed  Rules: 

185 24661 
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TITLE  5     Proposed  Rules:— Con. 

213 4601,  24966.  49034 

214 52459 

300 8419,  30717,  32042 

315 52925 

316 4601 

317 6593,52459 

319 52469 

351 27509 

359 52459 

410 6593 

412 6593 

531 52467 

532 30533,  46201 

534 52459 

575 34393 

591 27314 

630 24560 

772 7909 

831 41716 

842 38376,  41716 

843 50705 

870 31171 

871 31171 

872 31171 

873 31171 

874.... 31171 

890 24062,  26847.  31171 

1201 18764 

1209 18602 

1320 29738 

1600 41990 

1630 14371 

1650 46934,53874 

1653 53874 

2400—2499  (Ch.  XIV) 22637 

2604 50171 

3201 35480 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  tt^e  Secretary 
of  Agriculture  (Parts  0—26) 

1.91—1.94  (Subpart  F)  Removed 

36019 

1.410-1.429  (Subpart  M)  Added 8824 

2.15  Heading  revised;  (b)  removed 

36020 

2.19  (bX38)  added 18709 

2.21  (b)(1).  (6),  (8),  (10),  (11),  (13), 
(14),  (15).  (19),  (20),  (21).  (24), 
(31),    (36)    and    (39)    revised; 

(b)(40)  through  (43)  added 14064 

2.23  (bX32)  added 2728 

2.25  (e)(17)  added 21917 

(eX16)  added 31917 


2.30  (h)  added 36020 

2.35  (a)  amended , 8830 

2.60  (a)(45)  added 18709 

2.65  (aXD,  (6),  (9),  (11),  (12),  (14), 
(15),  (16),  (20),  (21).  (22),  (25), 
(32),  (37)  and  (40)  revised;  sec- 
ond (aX42)  redesignated  as 
(aX43);    (a)(44)    through    (47) 

added 14084 

2.71  (aX33)  added 2725 

2.92  Removed 36021 

2.106  (aX65)  through  (69)  added 

36021 

7.15  (bXll)  revised 15827 

16  Authority  citation  revised 3981 

16.4  Revised 3981 

16.5  Re  vised 3981 

25  Added;  Interim 2689 

Chapter  I— Agricultural  Martceting 
Service  (StarKkirds,  lr»pections, 
Maricetir)g  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

Chapter  I  Policy  statement 51083 

28.909  (b)  revised 26410 

28.911  (a)  amended 26410 

29.8001  Table  amended 27215 

51  Authority  citation  revised 31604, 

49340 

51.38  Revised 31604 

51.2925—61.2934  (Subpart)  Revised 

49340 

52  Authority  citation  revised 41378, 

52631 

52.42  Re  vised 41378 

52.47  Added 41378 

52.60  Amended 41378 

52.51  (cXl),  (2).  (dXD  and  (2)  re- 
vised  41378 

52.2281—52.2291  (Subpart)  Revised 

62631 

62.2371—52.2377  (Subpart)  Revised 

52626 

62.2378  Removed 62627 

52.2379  Removed 52627 

52.2380  Removed 52627 

52.2381  Removed 52627 

54.27  Regulation  at  68  FR  64670 

eff.  date  corrected  to  12-9-93 

1890 

Regulation  at  68  FR  64670  con- 
firmed  13643 

55.510  (b),  (c)  and  (d)  revised 52637 

55.560  (a)(3)  revised 52637 


OCTOBER  1994  21 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


66.46  (b)  and  (c)  revised 52637 

66.47  Revised 52637 

66.52  (aX4)  revised 52637 

66.54  (a)(2)  revised 52637 

58  Authority  citation  revised. 5694 

58.43  Revised 5934 

68.45  Revised 5834 

58.101  (c)  amended;  Interim J4321 

Regulation  at  59  FR  24321  con- 
firmed  50121 

68.126   (eX5Xll)   redesignated   as 
(eXSXiil);        new        (eXSXii) 

added;  interim .24321 

Regulation  at  69  FR  24321  con- 
firmed  50121 

58.306  (f)  revised 1264 

58.323  Removed 1264 

58.346  Revised 1264 

68.2425—68.2436       (Subpart       G) 

Added 1264 

59.126  Revised 52637 

59.128  (a)  revised 52637 

59.370  (b)  revised 52637 

61.26  Removed 26411 

61.27  Re  vised J6411 

61.28  Removed .26411 

61.29  Removed .26411 

61.43  Undesignated  center  head- 
ing and  text  removed .26411 

68  Determination 26685 

70.71  (b)  and  (c)  revised .52638 

70.72  Re  vised 52638 

70.76  (aX2)  revised 52638 

70.77  (aX4)  and  (5)  revised S2638 

80  Regulation  at  58  FR  29096  con- 
firmed  2S786 

91  Authority  citation  revised 50121 

91.5  (aXlXll).  (2X1)  and  (ill)  re- 
vised; (a)(3)  and  (b)  amended; 

interim .24321 

Regulation  at  59  FR  24321  con- 
firmed  .50121 

91.37      (a)      Introductory      text 
amended;  Tables  1  through  5 

revised;  interim 24321 

Regulation  at  69  FR  24321  con- 
firmed; (a)  Table  3  revised 50121 

93.3  (a)  amended;  interim .24324 

Regulation  at  59  FR  24824  con- 
firmed  50121 

93.102  (aXl)  and  (2)  revised:  in- 
terim  24324 

Regulation  at  58  FR  24324  con- 
firmed  50121 

94.3  (3)  amended;  Interim .24325 


Regulation  at  69  FR  24325  con- 
firmed  50121 

95.2  Amended;  Interim 24325 

Regulation  at  68  FR  24325  con- 
firmed  50121 

98.3  (bX3)  revised;  interim 24325 

Regulation  at  59  FR  24325  con- 
firmed  50121 

100.32  (a)  stayed;  eCf.  7-1-94  to  8- 

31-94 6869 

110  Regulation  at  58   FR  42448 

corrected 15313 

201.104  (a)  revised 666 

CtKpter  ll-Food  aruj  Nutrition 
Senrice.  Department  of  Agri- 
culture (Parts  210—299) 

210  Authority  citation  revised 1894 

210.11  (aX2)  amended 23614 

210.18  Regulation  at  58  FR  38584 
confirmed;  (c)  introductory 
text  and  (1X1X111)  amended; 
(IXlXiv)  removed;  dXlXv)  re- 
designated as  (IXDdv) 1894 

210.19  Regulation  at  58  FR  38586 
confirmed;  (cX2Xii)  and  (d) 
amended 1894 

210.30  Regulation  at  58  FR  38586 

confirmed 1894 

210  Appendix  B  amended .23614 

Appendix  A  amended 51086 

Appendix  A  corrected 52588 

215  Authority  citation  revised 1894 

215.2  Regulation  at  58  FR  38586 

confirmed 1894 

215.11  Regulation  at  58  FR  38586 
confirmed 1894 

215.13  Regulation  at  58  FR  38686 

confirmed;  (e)  amended 1894 

220  Authority  citation  revised 1894 

220.2  Regulation  at  58  FR  38687 

confirmed iSn 

(1-1)  amended J3614 

220.12  (bXD  amended .23614 

220.13  Regulation  at  58  FR  38587 
confirmed 1894 

220.15  Regulation  at  58  FR  38587 

confirmed;  (f)  amended 1894 

246  Nomenclature  change 11496 

246.2  Amended 11498 

246.3  (b)  amended;  (c)  and  (eX4) 
redesignated  as  (c)(1)  and 
(eX5);  new  (cXD  revised; 
(cX2)  and  new  (eX4)  added 11499 

246.4  (aX2).  (7).  (10).  (IIXD.  (13) 
and  (19)  amended;  (aX8)  and 
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TITLE  7     Chapt«r  ll-Con. 

(9)   revised;    (aX20)   througrh 

(23)  added 11499 

246.6  (b)(1)  revised;  (f)  added 11500 

246.7  (b)  through  (□)  redesignated 
as  (c)  through  (o)  and 
amended;  new  (b)  and  new 
(J)(9)  added:  new  (d).  (hXD  in- 
troductory text  and  (11)  re- 
vised  11500 

246.9  (g)  amended 11508 

246.11  (c)(2)  amended;  (c)(3).  (6). 
(6)  and  (eX4)  revised;  (cK8) 
added 11508 

246.12  (o).  (r)(2)(il)  and  (HI) 
amended;  (r)(8)  revised 11508 

246.14  (c)  heading.  Introductory 
text  and  (1)  revised;  (cXlO) 
added 11508 

246.16  (a)  through  (i)  revised;  (j) 
and  (k)  removed;  (1)  through 
(q)  redesignated  as  (J) 
through    (o);    new    (kX2Xil) 

and  (HI)  amended 11504 

(cXD.  (3)  and  (eX2Xl)  revised; 
(r)  redesignated  as  (p)  and 

amended 50623 

246.19  (bK3)  revised 11608 

246.24  (a)  revised 11608 

246.25  (b)(2)  amended 11508 

246.27  (a)  through  (d)  and  (f)  re- 
vised  11508 

248  Added;  interim 11517 

248.4  0MB  number  pending 11519 

248.9  0MB  number  pending 11521 

248.10  0MB  number  pending 11521 

248.11  0MB  number  pending 11524 

248.14  0MB  number  pending 11524 

248.17  0MB  number  pending 11527 

248.18  OMB  number  pending 11627 

250  Authority  citation  revised 16972 

250.3  Amended 16972 

260.41  (aXD  amended 16972 

250.52  Added 16973 

251  Heading  revised 16974 

251.2  (c)  amended 16974 

251.3  (d)  revised;  (f)  removed;  (g) 
redesignated  as  (f) 16974 

251.4  (dX3)  revised;  (h).  (1)  and  (J) 
redesignated  as  (j),  (k)  and 
(1);  (cX3).  new  (h)  and  (1) 
added;  (d)  and  new  (1)  amend- 
ed  16974 

251.6  (aX4)  revised 16974 

251.7  (a)  revised 16974 

251.8  Heading  and  (d)  revised 16974 

251.9  (a)  and  (c)  revised 16975 


251.10  (a)(2)  and  (dXD  amended; 
(eX2)  revised;  (eX7).  (g).  and 

(h)  added 16975 

253.2  (c)  revised;  interim 1449 

253.6  (bXD  amended;  interim 1449 

254.2  (d)  revised;  interim 1449 

271.1  (b)  amended 29713 

271.2  Amended 5698.  27434 

Regulation  at  54  FR  24527  con- 
firmed and  amended 16095 

Regulation  at  59  FR  5698  eff. 
date  corrected  in  part  to  2-1- 
92 22723 

271.5  (e)  added!!l!!!!.!!!!l!!!!!!!!!!!!!!"!!!!5i354 

271.6  (bXlXli).  (ill),  (vl)  and  (vll) 
amended 29713 

271.7  (dXlXil)  amended 29713 

271.8  Regulation  at  54  FR  24627 
confirmed 16095 

272.1  (g)(7)(vlll).  (10).  (17)(1)(B). 
(36).  (84X1)  and  (90)  amended; 
(gX74Xl).  (2)  Introductory 
text.  (1)  and  (11)  redesignated 
as  (g)(74Xl).  (ii)  introductory 
text,  (A)  and  (B) 29713 

(gX130)  added 2731 

(gX131)  added 5699 

Regulation  at  54  FR  24527  con- 
firmed; (gX132)  added 16095 

(gX133)  added 16978 

Regulation  at  59  FR  5699  eff. 
date  corrected  In  part  to  2-1- 
92..  .  22723 

(gX134)  added;  intertm!.!!!!!!!!.!!!.!!30866 

(gX136)  added 34561 

(g)(121Xil)  revised;  (gX121)(lIi) 

amended;  (gX137)  added 44307 

(gX136)  added 44310 

(gX138)  added;  interim 50155 

272.2  Regulation  at  54  FR  24527 
confirmed 16096 

(aX2)  amended 29713 

272.4  Regulation  at  54  FR  24527 
confirmed 16096 

272.5  Regulation  at  54  FR  24527 
confirmed 16096 

272.6  (c)(3)  amended 29713 

272.8  (1)  heading  and  introduc- 
tory text  amended 29713 

272.10  (a)(2)(lil)  amended 29713 

273.1  (eXlMiii)  amended 5699 

Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 

92 22723 

(c)(3)(i).  (ii)  and"  "(e)(i)(i) 
amended 29713 


OCTOBER  1994  23 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


273.2  Regulation  at  54  FR  24528 
confirmed;  (bX3).  (cX6). 
(0(8)(iXA)  and  (U)  amended 

16096 

(f)(lXxl)  added;  (JX2)  heading 
and  (4X1)  revised;  aX4XivXA) 
amended 4430B 

273.7  (0X7)  revised:  (oX8Xi) 
amended;  (pX4)  added 16978 

273.8  Regulation  at  54  FR  24529 
confirmed 16096 

(l)(2Xi)  amended 29713 

(eX12)  revised 44308 

273.9  (cX17)  added 5689 

Regulation  at  54  FR  24529  con- 
firmed  16096 

(c)(ll)  introductory  text 
amended;  interim 30866 

(dX6)(l).  (6XiXA)  and  (11) 
amended;  (dX5Xii)  heading 
revised 44308 

(cXlXli)(D)  revised 44310 

273.10  Regulation  at  54  FR  24529 
confirmed 16096 

(dXlXi)  amended:  interim 30666 

(dXlXD  and  (4)  amended;  In- 
terim  50155 

273.11  (0  heading  revised;  (fXD 

and  (3)  eunended 5699 

RegxQation  at  54  FR  24630  con- 

flrmed 16096 

Regulation  at  69  FR  5699  eff. 

date  corrected  in  part  to  2-1- 

92 22723 

(bXlXliXA)  and  (B)  amended 

29713 

273.12  Reguiatlon  at  54  FR  24530 
confirmed 16096 

(aXl)(vl)  removed;  (c)  intro- 
ductory text  amended:  in- 
terim  50165 

273.13  (bX14)  added 2731 

Regulation  at  54  FR  24530  con- 
firmed  16096 

273.16  (rX2)  amended .29713 

273.17  (1)  removed 29713 

273.18  (dX3Xiv)  through  (viil). 
(4X11).  (ill)  and  (h)  through 
(I)  redesignated  as  (dXSXvl) 
through  (X).  (4X111).  (iv)  and 
(i)  through  (m):  (dX3)  intro- 
ductory text  and  new 
(dX4Xiv)  amended:  new  (iv). 
new  (v).  new  (4Xii)  and  new 


(h)  added;  (dX3Xiii).  (4)  head- 
ing. (1)  and  new  (IXD  revised 

2731 

(dX2)  amended ^ 29718 

273.20  (a),  (b)  and  (c)  amended 29713 

273.21  RegiUation  at  54  FR  24530 
confirmed 16096 

(aX4).  (b).  (fXlXillXD)  and 
(JX3Xill)  introductory  text 
revised:  (fX2Xi)  through  (iv). 
(1).  (rX2Xi)  and  (s)  amended 

(h)(3)  and  (JxSxiilXC)  "re'rtse^^^ 
(1)  amended;  (jX3XiilXD)  re- 
moved; (jX3XlliXE)  redesig- 
nated as  (jX3XliiXD):  in- 
terim  60166 

273.22  (f)(6XiiiXA)  amended 29713 

278.8  (a)  amended 29713 

276.9  (cXD  amended 29713 

276.23  (e)(5Xiil)  revised 34561 

276.2  (e)(3)  revised 2733 

276.3  (bX3)  amended 29713 

276.7  (h)(4)  amended 29714 

277.4  (bXD   revised;   (bXll)   and 

(12)  added 2733 

Regulation  at  54  FR  24631  con- 
firmed; (f)  amended 16096 

277.16  (cXDdi)  and  (ill)  revised; 

(c)(l)(lv)  added 2733 

277.18  (b).  (cXD  introductory 
text.  (U).  (dXDdi).  (g)  head- 
ing. (1),  (2)  Introductory 
text.  (11).  (3).  (5)  introductory 
text.  (6),  (7).  (8)  Introductory 
text,  (iv)  and  (pX5)  amended 
2733 

277  Appendix  A  amended 2733 

Regulation  at  64  FR  24531  con- 
firmed  16096 

278.1  UXl)  and  (kXlXii)  amended 
29714 

278.2  (g)  amended 29714 

278.6  (e)  amended 29714 

278.6  (J)  Introductory  text 
amended 27434 

278.9  (j)  added 27434 

279.1  Amended 29714 

279.2  Heading,  (a)  and  (b)  amend- 
ed  29714 

279.3  (a)  and  (b)  amended 29714 

279.7  (b).  (c)  and  (d)  amended 29714 

279.8  Heading,  (a)  Introductory 
text,  (1)  and  (b)  through  (g) 
amended 29714 

279.9  (a)  and  (b)  amended 29714 
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TITLE  7     Chapter  ll-Con. 

279.10  (a)  amended .29714 

283  Added 34661 

Chapter  III— Antmol  and  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300  Authority  citation  revised 9614. 

40796  42154  43710 
300.1  (a)  revlsed...9614,  40796,  421&4.  43710. 

48992 
Regrulation  at  59  FR  9614  with- 
drawn   18943 

301  Technical  correction 11659 

301.38-2  (b)  amended 9066 

Regulation  at  59  FR  9066  eff. 
date  confirmed;  (b)  corrected 

17917 

301.45-3  (a)  amended;  interim 46902 

301.45-5  0MB  number 46902 

301.45-6  0MB  number 46902 

301.45-8  0MB  number 46902 

301.45-12  0MB  number 46902 

301.SO-3  (c)  amended;  (d)  added; 

interim 39939 

(c)  amended:  (d)  revised;  in- 
terim  52892 

301.52  (a)  amended;  interim 44606 

(a)  amended 46721 

301.52-2a  Amended;  heading  re- 
vised  25788 

Amended;  interim 27966.  44608 

301.64  (a)  amended;  interim 51840 

301.64-3  (c)  amended;  interim 51840 

301.64-10  (e)  added 43714 

301.75-4  (a)  and  (d)(1)  revised 25288 

301.78-2  (a)  amended;  Interim 25791 

301.78-3  (c)  amended;  interim 2282, 

7896,  11179.  35612,  40208,  52407 
301.78-10  (c)  amended;  0MB  num- 
ber; interim 25791 

301.80-2a   Regulation   at   58   FR 

51980  confirmed 12795 

301.81-^  (e)  amended;  interim 3314, 

22492 

(e)  corrected 6531 

Regulations  at  59  FR  3314  and 

22492  confirmed ;..41219 

301.81—301.81-10     (Subpart)     Ap- 
pendix amended 48779 

301.83  (b)  amended 13183 

301.93-3  (c)  revised;  interim 37390 

318.13-4  Amended;  0MB  number 

48992 

318.ia^^  Added  ......Vr3.*.^^^^^^^^^^^^ 


319.28  (a),  (b)  introductory  text 

and  (6)  amended 13183 

319.37—319.37-14  (Subpart)  Au- 
thority citation  removed 21622 

319.37-2  (a)  table  amended 9918 

(a)  table  corrected 35564 

(a)  table  amended;  interim 44610 

319.37-5  (h)  revised;  (n)  added;  in- 
terim  44610 

319.37-14  (b)  amended 21622 

319.56-2  (h)  amended 9382 

319.56-2CC  Added 42154 

319.56-2d  (a)  revised;  (bXD 
amended;  (b)(5)(l)  heading, 
(11)  heading,  (ill)  heading  and 

(Iv)  added 40796 

319.56-2dd  Added 43712 

319.56-2t  Table  amended 43711,  43712 

319.56-2U  Removed 40796 

Corrected 46321 

319.56-2V  (b)  amended 40796 

319.56-2X  (a)  table  and  (b)  amend- 
ed  40796 

(a)  table  amended 43712 

321  Authority  citation  revised 9918 

321.2  Amended 9918 

321.8  Heading  revised 9918 

321.9  Revised 9918 

322  Authority  citation  revised 656 

322.1  Footnote  1  revised 656 

354.2  Table  amended  ....21623,  27435,  35613 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  Depxirtment 
of  Agriculture  (Parts  400-499) 

Chapter  IV  Policy  statement 42487 

400.51—400.57  (Subpart  G)  Added 

47787 

400.402  (v)  revised 52408 

400.411  Revised 52408 

406.7  Amended 35614,  39414 

457  Heading  revised 9391,  49154 

457.8  Amended 42751 

457.9  Added;  Interim 45972 

457.101  Added 9391 

457.102  Added 9897 

457.103  Added 9397 

457.104  Added 49154 

457.106  Added 49169 

467.110  Added;  interim 9616 

467.113  Added 49161 
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Chapter  Vl-Soii  Conseo^oHon 
Service,  Departntent  of  Agri- 
culture (Parts  600-699) 

668  Authority  citation  revised 31117 

668.2  (a)  and  (c)  revised 31117 

668.3  (c)  and  (d)  revised 31117 

668.4  (a)  and  (cX2)  revised;  (g) 

and  (h)  added 31118 

668.7  (b)  redesignated  as  (c);  new 

(b)  and  (d)  added 31118 

Chapter  VII -Agricultural  Sta- 
bilization and  Conservation 
Sen^lce  (Agricultural  Adjust- 
ment), Department  of  Agri- 
cutture  (Parts  700-799) 

703  Authority  citation  revised 3773 

703.1  Revised;  Interim 3773 

703.2  (f)(1)  and  (2)  amended;  in- 
terim  3774 

703.3  (b)  amended;  Interim 3774 

703.5  Revised;  Interim 3774 

703.7  (a)(l)(l).  (2)(1).  (11)  and  (III) 
revised;  interim 3774 

703.8  (a)  amended;  Interim 3774 

703.9  (b)  revised;  Interim 3774 

703.10  Revised;  interim 3774 

703.11  Heading,  (b)(1),  (2).  (c)  and 

(d)  revised;  interim 3775 

703.12  (a)  introductory  text. 
(IXlv),  (V).  (3),  (14),  (17)  and 
(18)  revised;  (aXlKvi)  and  (19) 
added;  interim 3776 

703.13  (cX4)  removed;  (cX5)  redes- 
ignated as  (c)(4);  (cXD  and 
new  (4)  revised;  (e)  added;  in- 
terim  3776 

703.15  (a),  (bX2)  and  (d)  revised; 

interim 3775 

703.17  (c)  revised;  interim 3775 

703.25  (c)  added;  interim 3775 

723  Authority  citation  revised 28210 

723.111  Existing  text  designated 

as  (a);  (b)  added 6866 

723.112  Existing  text  designated 

as  (a);  (b)  added 22725 

723.113  Existing  text  designated 

as  (a);  (b)  added 27220 

723.114  Existing  text  designated 

as  (a);  (b)  added 27220 

723.115  Existing  text  designated 

as  (a);  (b)  added 27220 

723.116  Existing  text  designated 
as  (a):  (b)  added 27220 


723.117  Existing  text  designated 

as  (a);  (b)  added 27220 

723.118  Existing  text  designated 

as  (a);  (b)  added ...27220 

723.501-723.508       (Subpart       E) 

Added 28210 

729.214  (d)  added 9068 

735  Authority  citation  revised 16038, 

51368 

735.2  (bb)  through  (U)  added 15038 

736.16  (h)  added 15088 

735.50  Revised 61358 

735.51  Revised 61358 

735.100—735.105         Undesignated 

center  heading  added 15038 

735.100  Added 15038 

735.101  Added 15038 

735.102  Added 15038 

736.108  Added 16098 

735.104  Added 15038 

735.105  Added 15038 

736  Authority  citation  revised 51358 

736.57  Revised 51358 

736.58  Revised 61358 

737  Authority  citation  revised 51358 

737.48  Revised 51358 

737.49  Revised 51358 

738  Authority  citation  revised 51358 

738.46  Revised 51358 

738.47  Revised 51358 

739  Authority  citation  revised 51368 

739.55  Revised 61368 

739.56  Revised 51368 

740  Authority  citation  revised 51358 

740.56  Revised 51358 

740.57  Revised 51358 

741  Authority  citation  revised 51368 

741.48  Revised 51358 

741.49  Revised 51358 

742  Authority  citation  revised 51358 

742.58  Revised 51358 

742.59  Revised 51358 

792  Added 15829 

Chapter  Vlll-Federal  Grain  In- 
spection Sendee,  Department 
of  Agriculture  (ParU  800-899) 

800.61  (bX3)  added;  (d)(4)  revised; 

eff.  2-11-95 52077 

800.71  Regulation  at  58  FR  49422 

confirmed 13866 

(a)  Schedule  A  revised 52666 

800.88  (dXU)  removed;  (dXD  re- 
designated as  (d);  eff.  2-11-05 
62077 
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TITLE  7     Chapter  Vlll-Con. 

800.96  (cX2Xil)  removed:  (c)(2)(i) 
redesigrnated  as  (c)(2);  eff.  2- 

11-95 52077 

801.7  Revised 31506 

810.109  (b)  amended 10573 

810.1604  Revised 10573 

810.1605  ExlstiniT  text  desigrnated 

as  (a);  (b)  added 10573 

Chapter  IX— Agricultural  Maricet- 
ing  Service  (Marketing  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables, Nuts),  DepcMTtment  of 
Agriculture  (Parts  900-999) 

Chapter  IX  Policy  statement 51083 

905  Budget  of  exi^nses 41379 

905.140  Regulation  at  58  FR  65539 
confirmed 10052 

905.146  Revised;  interim 26928 

Regulation  at  69  FR  26028  con- 
firmed  44020 

905.147  (a)   and   (c)   revised;   in- 
terim  26929 

Regulation  at  59  FR  26929  con- 
firmed  44020 

905.148  (a)  revised;  (b)  amended; 
interim 26929 

Regulation  at  59  FR  26929  con- 
firmed  44020 

906.161  Added;  interim 48782 

905.162  Added;  interim 48783 

905.163  Added;  interim 48783 

905.306  Regulation  at  58  FR  59932 

confirmed 12524 

906  Budget  of  expenses 1267,  39415 

906.120  (c)(1)  amended 50826 

906.365  Regulation  at  58  FR  54926 

confirmed 1450 

Regulation  at  58  FR  54201  con- 
firmed  1452 

907  Budget  of  expenses 4245 

Removed 44022 

907.58  Stayed;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.71  Stayed;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.112  Stayed;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.131  Regulation  at  58  FR  53114 

confirmed 242 

907.141  Regulation  at  58  FR  53114 
confirmed 242 
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Stayed;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908  Budget  of  expenses 4245 

Removed 44022 

908.58  Stayed;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.71  Stayed;  Interim 1269 

Regrulation  at  59  FR  1269  con- 
firmed  10053 

908.112  Stayed;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.131  Regulation  at  58  FR  53114 

confirmed 242 

908.141  Regulation  at  58  FR  53114 

confirmed 242 

Stayed;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

910  Removed 44022 

910.180  Regulation  at  58  FR  52402 

confirmed 1270 

911  Budget  of  expenses 5074.  18945 

911.53  Stayed;  interim;  eff.  3-22- 

94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.54  Stayed;  Interim;  eff.  3-22- 

94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.55  Stayed;  Interim;  eff.  3-22- 

94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.56  Stayed;  interim;  eff.  3-22- 

94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.57  Stayed;  interim;  eff.  3-22- 

94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.58  Stayed;  interim;  eff.  3-22- 

94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.59  Stayed;  interim;  eff.  3-22- 

94  through  3-31-96 13430 

Regulation  at  58  FR  13430  con- 
firmed  29536 

911.111  Stayed;  interim;  eff.  3-22- 

94  through  3-31-96 13430 


Regulation  at  69  FR  13430  con- 
firmed  29536 

915  Budget  of  expenses 5074. 18945 

915.306  (aK7)  revised;  interim 15315 

Regulation  at  58  FR  15315  con- 
firmed  33418 

915.332  Revised 30868 

916  Budget  of  expenses 33898,  45184 

916.350  (a)  introductory  text  and 

(4Klv)  revised;  interim 15838 

(aXD  revised;  interim Siiao 

Regulations  at  56  FR  15838  and 

31120  confirmed 49906 

916.356  Revised;  Interim 15838 

Regulation  at  59  FR  15838  con- 
firmed  49906 

917  Authority  citation  revised 10056 

Budget  of  expenses 33896.  45184 

917.4  Stayed  In  part 10056 

917.16  Stoyed  In  part 10066 

917.18  (a)  stayed  in  part 10055 

917.20  SUyed  in  part 10055 

917.21  Stayed 10056 

917.24  (a)  and  (c)  stayed  in  part 

10055 

917.26  Stayed  in  part 10066 

917.26  Stayed  in  part 10066 

917.28  Stayed  in  part 10056 

917.29  (b)  stayed  in  part 10056 

917.84  (k)  stayed  in  part 10066 

917.86  (a)  stayed  in  part 10066 

917.100  Stoyed  in  part 10066 

917.121  Stoyed 10066 

917.143  (b)  introductory  text  and 

(1)  through  (4)  stayed  in  part 

10056 

917.149  Stoyed 10056 

917.176  Stoyed 10056 

917.179  Stoyed  in  part 10066 

917.442  (a)  introductory  text  and 

(4Xiv)  revised;  Interim 15840 

(aXD  revised;  Interim 31130 

Regulations  at  58  FR  15840  and 

31120  confirmed 49906 

917.489  Revised;  Interim 15841 

Regulation  at  56  FR  15841  con- 
firmed  49906 

817.461  Stoyed 10056 

920  Budget  of  expenses 41381.  53348 

920.160  (b)  revised 53666 

920.302  (aX2)  and  (4XU)  revised 

45620 

(aX4)(lv)  revised 53565 

922  Budget  of  expenses 38417.  49342 

922.306  Revised;  interim 30673 


Regulation  at  58  FR  30673  con- 
firmed  46186 

923  Budget  of  expenses 39417.  49342 

923.322  Introductory  text  re- 
moved; (b)  through  (e)  redes- 
ignated as  (d)  through  (g); 

(a),  new  (dX2)  and  new  (f)  re- 
vised; new  (b)  and  (c)  added 
31920 

924  Budget  of  expenses 39417,  49342 

925  Budget  of  expenses 3317, 16612 

926  Budget  of  expenses 30873.  44023 

927  Budget  of  expenses 12526,  44024 

928  Budget  of  expenses 1268,  33900. 

45187 

928.150  Stoyed;  Interim 38104 

Regulation  at  59  FR  38104  con- 
firmed  52410 

928.152  Stayed;  interim 38104 

Regulation  at  58  FR  38104  con- 
firmed  52410 

928.160  (aXD  amended;  interim 

38104 

Regulation  at  68  FR  38104  con- 
firmed  62410 

928.313  Stayed:  interim 38104 

Regulation  at  56  FR  38104  con- 
firmed  62410 

929  Budget  of  expenses 44026 

929.107  Revised;  Interim 36023 

Regulation  at  56  FR  36023  con- 
firmed  46807 

929.108  Removed:  interim 36023 

Regulation  at  58  FR  36023  con- 
firmed  46807 

929.110  Revised;  interim 36023 

Regulation  at  58  FR  36023  con- 
firmed  46807 

929.148  Removed;  Interim 36023 

Regxilation  at  56  FR  36023  con- 
firmed  46807 

929.150  Heading  and  (a)  revised; 

interim 36023 

Regulation  at  58  FR  36023  con- 
firmed  48B07 

929.153  Removed;  interim 30023 

Regulation  at  58  FR  36023  con- 
firmed  46807 

931  Budget  of  expenses 44312 

932  Budget  of  expenses 12527.  30675 

932.162   (a),    (b).    (fX2).   (3).    and 

(gXD  Table  n  revised;   in- 
terim  38106 

Table  n  revised;  interim 40910 

932.153  Regulation  at  58  FR  48564 

confirmed 1273 
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TITLE  7     Chaplw  IX-Con. 

Revised;  interim 46910 

944  Comment  period  reopened 11529 

944.31  Revised 30871 

944.106  Regrulatlon  at  58  FR  59934 

confirmed 12524 

944.312  (h)  corrected 4246 

Revised 25792 

944.401  Regrulatlon  at  58  FR  48596 

confirmed 1273 

(b)(7)  through  (11)  revised;  in- 
terim  38106 

(b)(12)  revised;  interim 46910 

944.550  (a)  revised 45620 

945  Budget  of  expenses 41382,  52413 

945.341  (aK2)(ll)  revised;  (1)  re- 
moved  46723 

(i)  corrected 60793 

946  Budget  of  expenses 15041.  27222 

947  Budget  of  expenses 33901,  45188 

947.141  Added 48784 

948  Budget  of  expenses 27225,  38108 

948.212  Budget  of  expenses 48786 

953  Budget  of  expenses 27223,  38108 

956  Authority  citation  revised 1896 

Budget  of  expenses 12528,  45189 

955.101  Added;  interim 1896 

Regulation  at  59  FR  1896  con- 
firmed  ^. 13868 

955.142  Added 18946 

958  Budget  of  expenses 24632,  41639 

959  Authority  citation  revised 1453 

Budget  of  expenses 1453. 12150,  41383 

959.322  (d)(2)  and  (3)  revised;  in- 
terim  13431 

Introductory  text  revised 17287 

Regulation  at  59  FR  13431  con- 
firmed  26736 

966  Authority  citation  revised 1465 

Budget  of  expenses 1465 

966.113  Revised;  interim 51060 

966.120  (a)  revised;  interim 61091 

966.323  (e)  redesignated  as  (g); 
(a)(4),  (b)  and  new  (g)  re- 
vised; new  (e)  and  (f)  added; 

■     interim 51091 

967  Limitation  of  handling  ...38110.  49572 
Budget  of  expenses 41638,  62413 

967.228  Regulation  at  58  FR  62033 

confirmed 6868 

979  Budget  of  expenses 4247, 15042 

979.304  (c)(2)  and  (3)  revised;  in- 
terim  13432 

Regulation  at  59  FR  13432  con- 
firmed  26736 

980  Conmient  period  reopened 11529 


980.117     (a)(2),     (b)(1)     and     (2) 

amended 46912 

981  Authority  cltetion  revised 13434 

Budget  of  expenses 35848,  46322 

981.408  Revised;  Interim 39419 

Regulation  at  59  FR  39419  con- 
firmed  52414 

981.441  Comment  period  reopened 
4247 

Revised 35233 

981.442  (a)(4)  and  (5)  amended 13434 

982  Marketing  percentages 9071.  44028 

Budget  of  expenses 24633.  41640 

984  Budget  of  expenses 1465,  54376 

985  Marketing  percentages 12162, 

21919,  41222,  44030,  54378 

Budget  of  expenses 18949.  41221 

987  Budget  of  expenses 41386.  52413 

989  Marketing  percentages 12530 

Budget  of  expenses 12154,  54380 

989.67  (j)  stayed  in  part;  eff.  10- 

27-94  through  7-31-96 63929 

989.126  (b)  introductory  text  and 

(2)  revised;  interim 27226 

Regulation  at  59  FR  27226  con- 
firmed  38111 

989.160  (b)  revised 44031 

989.246  Regulation  at  69  FR  12630 

confirmed 27228 

993  Budget  of  expenses 41386,  52413 

993.128  (a)  revised;  interim 8518 

Regulation  at  59  FR  8518  con- 
firmed  26794 

993.150  Corrected 10228 

993.601  (a)  revised 38113 

997.20  (e)  amended;  interim 44612 

997.30  (cK5)(l)  and  (11)  revised;  in- 
terim  44612 

997.61  Undesignated  center  head- 
ing and  section  added;  in- 
terim  39421 

997.100  Undesignated  center 
heading  and  section  added; 

interim 39421 

998  Budget  of  expenses 24636,  39423 

998.100    Heading    revised;    (e)(2) 

amended;  interim 36354 

Regtilation  at  69  FR  36364  con- 
firmed  46913 

998.200  Heading  revised;  interim 

36354 

Regulation  at  59  FR  36364  con- 
firmed  46913 

998.300  Heading  revised;  Interim 

36354 
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iegulatlon  at  Sd  FR  36364  con- 
finned 46913 

999  Comment  period  reopened 11629 

999.200  Exhibit  A  amended 38113 

Chapter  X-AgriculturcH  Moricet- 
ing  Service  (Marketing  Agree- 
ments and  Orders;  IMiilc),  De- 
partment of  Agriculture  (Parts 
1000-1199) 

Chapter  X  Policy  statement 51063 

1001  Clarification 42422 

1001.62  (c)  and  (d)  removed 16512 

1002  Clarification 42422 

1002.61  (d)  and  (e)  removed 16512 

1004  Clarification 42422 

1004.7  (a)  and  (e)  stayed  in  port; 

eff.  9-1-94  through  2-28-95 49344 

1004.12  (d)  introductory  text 
stayed  in  part;  (dKD  and  (2) 
stayed;  eff.  9-1-94  through  2- 
28-96 49344 

1005  Clarification 42422 

1005.7  (dK3)  stayed  in  part:  eff.  S- 

1-94  through  2-28-96 16318 

1006  Clarification 42422 

1007  Clarification 42422 

1007.7  (eX3)  stayed  in  part  and 

<eX4)  stayed;  ett.  3-1-84 
through  2-28-96 15318 

1007.32  (a)  stayed;  eff.  7-1-94  to  8- 
31-94 

1007.61  (a)  stayed  in  part  and  (b) 
I  stayed;  eff.  7-1-84  to  8-31-84 


1011  Clarification 43422 

1011.7   (b)   amended:   ett.   3-1-84 

through  7-31-94 13944 

(dX3)  stayed  in  part;  eff.  3-1-84 
through  2-28-95 I68I8 

1012  Clarification ^ 42422 

lOlS  Clarification ^422 

1030  Clarification 42422 

1030.7     (b)     introductory     text 

amended 44033 

1032  Clarification 42422 

1033  Clarification 42422 

1033.60  (m)  redesignated  as  (n); 

new  (m)  added 24081 

1036  Clarification 43422 

1036.7  Regulation  at  68  FR  40725 
9tf.   date   extended   through 

12-31-85 48557 

(d)  and  (2)  amended;  eff.  1-1-86 

48S68 


(b)  introductory  text  amended; 

eCr.  9-1-94  through  2-28-96 49345 

Regulation  at  59  FR  49345  con- 
firmed  53726 

1036.60  (m)  redesignated  as  (n): 

new  (m)  added 24031 

1040  Clarification 42422 

1040.5  Amended 33418 

1040.7  Introductory  text  and  (a) 
revised;  (b)  introductory  text 

amended 33418 

1044  Clarification 42422 

1046  Clarification 42422 

1046.2  Stayed  in  part;  eff.  3-1-84 

through  2-28-85 15318 

1049  Clarification 42422 

1049.60  (1)  redesignated  as  (m); 

new  (1)  added 24031 

1060  Clarification 42422 

1064  Clarification 42422 

1065  Clarification 42422 

1068  Clarification 42422 

1075  Clarification !42422 

1076  Clarification 42422 

1079  Clarification 42422 

1093  ClarlflcaUon 42422 

1094  Clarification 42422 

1094.7  (c)  stayed  in  part;  eff.  3-3- 

94  through  12-31-84 10067 

1096  Clarification 42422 

1098  Removed 13645 

1099  Clarification !"!."42422 

1106  Authority  citation  revised 

11182 

Clarification 42422 

1106.3  Stayed  in  part .......1274 

1106.6  Stayed  in  part;  eff.  2-1-94 
through  8-31-96 iil82 

U06.7  (bXl)  stayed  in  part;  eff.  2- 

1-84  through  8-31^6 Iii82 

Regulation  at  67  FR  48938  eff. 
date  extended  through  9-30- 
96 48787 

1106.13  (dXl)  stayed:  eff.  3-1-84 

through  8-31-86 iil82 

1108  Clarification 43422 

1124  Authority  citation  revised 

- 15319 

Clarification 43422 

1124.7  (b)     introductory     text 
amended 15319 

1124.9  (c)  amended 15319 

1124.10  (cX2)  revised 15319 

1124.19  Revised 15319 

1124.30  (aXlXl).  (U).  (cXl).  (2)  and 

(3)  revised 15319 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


TITLE?     Chapter  X-Con. 

1124.31  (aXD.    (b)    introductory 

text  and  (1)  revised 15320 

1124.32  Revised 18320 

1124.41  (c)  amended 15320 

1124.50-1124.54         Undesignated 

center  heading  revised 15320 

1124.50  Revised 15320 

1124.51  Revised 15320 

1124.51a  Removed 15321 

1124.53  Revised 15321 

1124.60—1124.62         Undesignated 

center  heading  revised 15321 

1124.60  Revised 15321 

1124.61  Revised 15322 

1124.62  Redesignated  as   1124.63; 

new  1124.62  added 15322 

1124.63  Redesignated  firom  1124.62 

and  revised 15322 

1124.70  Revised 15322 

1124.71  Revised 16322 

1124.72  Revised 15323 

1124.73  Revised 15322 

1124.74  Removed;  new  1124.74  re- 
designated ftt}m  1124.75;  (c) 
revised 15323 

1124.75  Redesignated  as  1124.74 15323 

Redesignated      firom      1124.76; 

(aXlXi).    (aX2)(i)   and    (bX4) 
amended 15324 

1124.76  Redesignated  as  1124.75; 
new  1124.76  redesignated 
from  1124.77 15324 

1124.77  Redesignated  as  1124.76; 
new  1124.77  redesignated 
firom  1124.78;  (a)  Introductory 

text  amended 15324 

1124.78  Redesignated  as  1124.77 15324 

1124.85  (b)  and  (cX2)  amended 15324 

1126  Clarincatlon 42422 

1126.12  (bX5)  stayed 26737 

1131  Clarification 42422 

1134  Clarification 42422 

1135  Authority  citation  revised 
15324 

Clarification 42422 

1135.9  (c)  amended 15324 

1135.19  Revised 15324 

1135.30  Introductory  text,  (a)  and 
(c)  revised;  (b)  and  (d)  redes- 
ignated as  (d)  and  (e);  new 

(b)  added 15324 

1135.31  (a)  introductory  text 
amended;  (aX4)  revised 15324 

1135.41  (bX3)  amended;  (c)  revised 

15324 


1135.50—1135.62         Undesignated 

center  heading  revised 15325 

1135.50  Heading  and  (a)  revised; 
(b)  introductory  text,  (1)  and 
(2)  amended;  (e),  (f)  and  (g) 
added 15325 

1135.51  Revised 15325 

1135.51a  Removed 15325 

1135.53  Revised 15325 

1135.60—1135.62         Undesignated 

center  heading  added 15325 

1135.60  Revised 15326 

1135.61  Revised 15326 

1135.62  Redesignated  as  1135.63 15326 

Added 15327 

1135.63  Redesignated  from  1135.62 

and  revised 15326 

1135.70  Revised 15327 

1135.71  Revised 15327 

1135.72  Revised 15327 

1135.73  (b).  (d)  and  (eX2)  through 

(6)  revised 15327 

1135.74  Removed;  new  1135.74  re- 
designated from  1135.76; 
(aX4).  (bXlXi).  (ii)  and  (ill) 
Introductory  text  amended; 
(bXlXillXa).  (ft)  and  (c)  redes- 
ignated as  (bXlXiiiXA).  (B) 
and(C) 15327 

1135.75  Redesignated  from  1135.77 
15327 

1135.76  Redesignated  as  1135.74; 
new  1135.76  redesignated 
fi-om  1135.78  and  amended 15327 

1135.77  Redesignated  as  1136.75 15327 

1135.78  Redesignated  as  1136.76 15327 

1135.86  (b)  and  (c)  amended 15327 

1137  Clarification 42422 

1137.7  (b)  stayed  in  part;  eff.  9-1- 

94  through  2-28-95 46158 

1137.12  (aXD  stayed  in  part;  eff. 

9-1-94  through  8-31-95 46158 

1138  Clarification 42422 

1139  Clarification 42422 

1150.131  (aX4)  and  (8)  revised 13435 

Chapter  XI— Agriculhjral  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities).  Department 
of  Agriculture  (Parts 

1200-1299) 

Chapter  XI  Policy  statement 51083 

1205.510  (bX3)  revised:  interim 33902 


OCTOBER  1994  31 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


Regulation  at  59  FR  33902  con- 

fliroed 44034 

1207.501  Revised;  Interim 44036 

1207.507  (a)  amended;  Interim 44036 

1207.510  (b)(3)  table  revised;  in- 
terim  44036 

1210.200  Revised 44614 

1210.201  (a),  (g)  and  (h)  introduc- 
tory text  amended;   (j)  and 

(k)  added 44614 

1210.202  Revised 44614 

1210.208  (b),  (dXl).  (2)  and  (3)  re- 
vised; (d)(4)  added 44616 

1210.204  Heading,  (a)(1),  (d)  and 
(e)  revised;  (b)  removed;  (c) 
redesignated  as  (b);  new  (b) 

amended;  new  (c)  added 44615 

1210.401  (b)  amended 18948 

1210.501  Added 18948 

1211  Authority  citation  revised 

11898 

1211.30-1211.39         Undesignated 

center  heading  removed 11898 

1211.30  Removed 11898 

1211.31  Removed 11898 

1211.32  Removed 11898 

1211.33  Removed 11898 

1211.34  Removed 11898 

1211.35  Removed 11898 

1211.36  Removed 11898 

1211.37  Removed 11898 

1211.38  Removed 11898 

1211.39  Removed 11898 

1211.40-1211.42         Undesignated 

center  heading  removed 11898 

1211.40  Removed 11898 

1211.41  Removed 11898 

1211.42  Removed 11898 

1211.51  Removed 11898 

1211.54  Removed 11898 

1211.56  Removed 11898 

1211.72  Removed 11898 

1211.77  Removed 11898 

1220  Referendum  results 15327 

1230.110  Revised 46324 

1240  Authority  citation  revised 

22493 

Technical  correction 24217 

1240.50  (a)  amended;  Interim 22493 

1240.114  (b)  amended;  interim 22493 

1250.336  (c)  revised 38876 

1250.348    (a)    introductory    text 

amended 38876 

1250.510  Revised 12166 


Chapter  XlV-Commodity  aedit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400-1499) 

1413.54  (aX5Xii)  and  (ill)  revised; 

(aX6Xiv)  and  (d)(4)  added 22496 

(aX3)(ll)  and  (ill)  revised; 
(aX3Xiv)  and  (dX4Xiii)  added 
22496 

(aX4Xiii)  revised;  (aX4Xiv)  and 

(d)(4)(v)  added 26795 

(aXDdii),  (2Xiii)(B),  (C)  and  (e) 
revised;      (aXlXiv),      (2Xiv), 

(dX4Xi)  and  (11)  added 39251 

1413.104  (aX8Xil).  (ill)  and  (b)  re- 
vised; (a)(8XIv)  added 22495 

1413.110  (b)  revised;  Interim 10674 

1421.1  (a)  revised;  interim 34347 

1421.3  Revised;  interim 34348 

1421.4  (b)  and  (f)  revised;  Interim 

04040 

1421.5  (bxi),(4)(ivraJid(d^^^ 

vised;  interim 34348 

1421.7  (cX7Xill)  and  (iv)  added 25796 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c);  new 
(c)(1)  revised;  new  (c)(3)  re- 
designated as  (c)(4);  new 
(c)(3)  added;  interim 34348 

(bXDdv).  (2Xiv).  (3Xiv).  (4Xiv), 
(6Xiv),  (6Xlv).  (9XIv)  and 
(10)(iv)  added 39251 

(bX8)(lii)  amended;  (bX8Xiv) 
added 47529 

1421.8  (b)(2)  revised;  interim 34348 

1421.9  (fX2)(iv)(E),  (F)  and 
(xlvXB)(5)(v)  revised; 
(f)(2)(iv)(G)  removed;  interim 

1421.ii  (a)  revised;  Interim  .............34349 

1421.14  Removed;  interim 34349 

1421.16  (a)(1)  introductory  text, 
(IXi).  (2).  (3),  (bXl),  (2),  (c). 
(d)  introductory  text,  (2),  (e), 
(kXlXiiXC),  (D),  (IXlXil)  and 
(ill)  revised;  (k)(lXli)(E), 
dXlXlv)  and  (q)  added;  in- 
terim  34349 

1421.17  (a),  (cXD,  (3)  and  (e)  re- 
vised; interim 34349 

1421.18  (bX12Xiv)(B),  (13XivXD) 
Introductory  text,  (5)  and 
(16)(ilXG)  revised;  interim 34350 

1421.19  (b)  revised;  Interim 34360 

1421.20  (a)(2)  revised;  (e)  added; 
interim 34360 


156-996(1)0-94-2 
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LSA-UST  OF  CFR  SECHONS  AFFECTED 


CHANGES  JANUARY  3.  1994 

TITLE  7     Chapter  XlV-Con. 

1421.22  (cK3)(i)(A)  and  (4)  revised; 
(e)  through  (i)  added;  interim 
34350 

1421.27     ""(aXJSKili) ajnaended;"" 

(aX2Xlv)  added 47529 

1421.29  (b)(3).  (c)  and  (g)  revised; 
(h)  removed;  (1)  redesignated 
as  (h);  Interim 34351 

1421.202  Revised;  interim 34351 

1421.205  (a)  introductory  text,  (2) 

and  (b)  revised;  interim 34351 

1421.206  (b)  revised;  interim 34351 

1421.207  (b)(1).  (2)(i)  and  (iii)  re- 
vised; interim 34351 

1421.208  Revised:  Interim 34352 

1421.210  (a),  (b)(2).  (4)  introduc- 
tory text.  (11).  (5)(i).  (ii).  (Iv). 
(c)(1)  Introductory  text  and 
(2)  through  (5)  revised;  in- 
terim  34352 

1421.211  Revised;  interim 34353 

1421.215  Revised;  Interim 34353 

1421.217  (d)  added 25796 

1421.320  (a)  and  (cK2)  revised;  in- 
terim  34353 

1421.321  Introductory  text  re- 
vised; interim 34353 

1421.323  Revised;  interim 34353 

1421.324  Revised;  Interim 34353 

1427.1  (bK3)  revised;  interim 39252 

1427.3  Amended;  Interim 39252 

1427.4  (b)  revised;  Interim 39263 

1427.5  (bK2XIli)  Introductory  text 

and  (A)  revised 37399 

(bXlXvXBX*)  and  (c)(2Xii)  re- 
vised; Interim 39263 

1427.6  (b)  revised;  interim 39253 

1427.8  (aX2Xil)  and  (ill)  revised; 

(aX2Xlv)  added 22495 

(aXlXil)     and     (iii)     revised; 

(aXlXiv)  added 22496 

1427.11  (h)  removed;  (1)  redesig- 
nated as  (h);  (aXD.  (e)  intro- 
ductory text,  (f)(2).  (3).  (g) 
introductory    text.    (2)    and 

new  (h)  revised;  interim 39253 

1427.14  Removed;  Interim 39253 

1427.18  (e).  (f)(2)  and  (gX2)  re- 
vised; (fX3)  and  (J)  added;  in- 
terim  39253 

1427.23  (f)  removed;  (g)  and  (h) 
redesignated  as  (f)  and  (g) 

and  revised;  Interim 39254 

1427.107  (aXlXi),  (11)  and  (2X1) 
through  (iv)  revised;  (a)(2Xv) 
redesignated    as    (aX2Xviii): 


THROUGH  OCTOBER  31.  1994 


new  (aX2Xv).   (vi)  and  (vll) 

added;  (cX2)  amended 17919 

1427.168  Removed;  interim 39254 

1427.171  Amended;  Interim 39264 

1427.174  Revised 39264 

1427.175  (aXD,  (e)  and  (0(2)  re- 
vised; (fX3)  and  (1)  added;  in- 
terim  39254 

1434.1  (a)  revised;  interim 23790 

1434.6  (b)  revised;  Interim 23790 

1434.7  (cXD  and  (2)  added;  in- 
terim  23791 

1434.13  (b)  revised;  interim 23791 

1434.14  Removed;  interim 23791 

1434.16  (aXD  revised;  interim 23791 

1434.17  (aX3)  and  (4)  revised; 
(aX5).  (6)  and  (7)  added;  in- 
terim  23791 

1434.23  (aX2).  (3).  (bXD.  (2).  (c). 

(d)  introductory  text.  (2)  and 

(e)  revised;    (k)    added;    in- 
terim  23791 

1434.24  (0  added;  interim 23792 

1434.25  (aXD  revised;  Interim 23792 

1434.26  (bX3)  revised;  Interim 23792 

1434.27  (c)(3)  added;  Interim 23792 

1435.200—1435.206  (Subpart)  Regu- 
lation at  57  FR  62489  con- 
firmed and  revised 41224 

1464.12  Existing  text  designated 

as  (a);  (b)  added 6867 

1464.13  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.14  Existing  text  designated 

ajs  (a);  (b)  added 27220 

1464.15  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.16  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.17  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.18  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.19  Existing  text  designated 

as  (a);  (b)  added 22725 

1464.101—1464.108  (Subpart  B) 
Regulation  at  68  FR  68020  eff. 

date  corrected  to  1-1-94 1274 

Revised 10044 

1468.3  Amended;  interim 47881 

1468.4  (b)  revised 2284 

(cX3)    and    (4)    revised;    (cX8) 

added;  interim 47531 

(bXlXliXD).  (2Xlv)  and  (3)(iv) 
added;  (b)(2Xili)  revised 48788 


OCTOBER  1994 
CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


1468.5  (b)  and  (d)  revised;  interim 
47631 

1468.6  (b)(5)  and  (6)  revised;  in- 
terim  47531 

1468,8  (a)  and  (b)  revised;  interim 

47532 

(aXD  and  (b)  revised 48789 

1468.10  (a)  revised;  interim 47532 

1468.13  (a)  revised;  interim 47532 

1468.15  Removed;  interim 47533 

1475.3  Regulation  at  58  FR  62512 

confirmed 9919 

1475.6  Regulation  at  58  FR  62512 

confirmed 9919 

1475.10  Regulation  at  58  FR  62513 
confirmed 9919 

1475.17  Regulation  at  58  FR  62513 

confirmed 9919 

1475.22  Regulation  at  58  FR  62513 

confirmed 9919 

1493  Re  vised 52876 

Chapter  XV— Foreign  Agricultural 
Service,  Department  of  Agri- 
culture (Parts  1500-1599) 

1540.40—1540.45  (Subpart  C)  Regu- 
lation at  58  FR  16104  con- 
firmed  25797 

Chapter  XVI— Rural  Telephone 
Bonk,  Department  of  Agri- 
culture (Parts  1600-1699) 

1610.1  Regulation  at  58  FR  66252 
confirmed 17464 

1610.2  Regulation  at  68  FR  66252 
confirmed 17464 

1610.3  Regulation  at  58  FR  66262 
confirmed 17464 

1610.4  Regulation  at  68  FR  66252 
confirmed 17464 

1610.5  Regulation  at  58  FR  66252 
confirmed 17464 

1610.6  Regulation  at  58  FR  66262 
confirmed 17464 

1610.11  Regulation  at  58  FR  66253 
confirmed 17464 

1627    Correctly    removed;    CFR 

Correction 33641 

Chapter  XVII-Rural  Electrification 
Administration,  Department  of 
Agriculture  (Ports  1700-1799) 

1700.40—1700.44       (Subpart       D) 

Added 21624 


1700.41  Amended 46723 

1700.60—1700.61       (Subpart       E) 

Added 21625 

1700.70—1700.73       (Subpart       F) 

Added 21626 

1700.73  (c)(3)  removed;  (cX4)  re- 
designated as  (c)(3) 46724 

1700.90—1700.93       (Subpart       G) 

Added 21626 

1700.100—1700.109      (Subpart     H) 

Added 21626 

1700.120-^1700.132      (Subpart      1) 

Added 21627 

1700.124  (bXlO)  added 46724 

1700.127  (bKlO)  added 46724 

1700.140—1700.150      (Subpart      J) 

Added 21631 

1700.145  (cX8)  added;  (dX12)  re- 
moved; (dX13).  (14)  and  (16) 
redesignated   as   (d)(12).   (13) 

and  (14) 46724 

1700.146  (c)  amended 46724 

1700.147  (bX5)  revised;  (bX6),  (7) 
and  (c)  amended;  (b)(8)  added 
46724 

1700.160—1700.161      (Subpart     K) 

Added 21633 

1700.170—1700.173      (Subpart     L) 

Added 21633 

1703.12  Amended 11706 

Amended 53930 

1703.17  (c)  added 11706 

(d)  added 63930 

1703.18  Added 11706 

(b)  and  (c)  corrected 38341 

1703.19  Added 11706 

1703.20  Revised 11707 

(aXlO)  and  (11)  redesignated  as 

(aXll)  and  (12);  new  (aXlO) 
added 63930 

1703.21  (b)  amended;  (d)  revised 
11708 

1703.22  Added 11708 

(aXlO)  corrected 38341 

(e)  introductory  text,  (1).  (3) 

and  (4)  revised 63931 

1703.28  (b)  revised 11711 

1703.30  0MB  number 11711 

Corrected;  0MB  number 38341 

1703.34  (bX5Xii)  and  (111)  revised; 

(b)(6Xlv)  and  (v)  added 11711 

0MB  number 38341 

1703.46  (e)  removed;  (f)  through 
(1)  redesignated  as  (e) 
through  (k);  (a)  and  new 
(gX6XIv)  amended 11711 


34  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


TITLE  7     Chaptw  XVII-Coa 

(a),  (d)  Introductory  text  and 
(e)  amended 38341 

(gX6)(ill)  and  (h)  introductory 
text  amended 38342 

(gX7)      and      (hXH)      added; 

(h)(10)(ill)  amended 53931 

1703.61  (a)  and  (b)  amended 11712 

1708.66  (b).  (d).  (e)  and  (gr)  re- 
vised; (h).  (1)  and  (J)  added 
11712 

1708.67  Added 11712 

1708.68  Added 11712 

1710  Authority  citation  revised 

495 

1710.2  (a)  amended:  Interim 495 

1710.7  Added;  interim 3984 

1710.118  Removed;  interim 496 

1710.350—1710.364  (Subpart  H) 
Heading  revised;  sections 
added;  interim 496 

1717.851  Amended;  Interim 3986 

1717.852  (aXlXli)  amended; 
(bXlXli)(A)  revised;  interim 


1717.860  Added;  interim 3986 

1717.904  Added;  interim 3987 

1735.2  Regulation  at  58  FR  662S3 

confirmed 17464 

1735.10  Regulation  at  58  FR  66253 

connrmed;  (b)  revised 17464 

1735.13  Regulation  at  58  FR  66253 
confirmed 17464 

1735.14  Regulation  at  58  FR  66253 
confirmed 17464 

1735.17  Regulation  at  58  FR  66253 

connrmed 17464 

1735.20  RegiQation  at  58  FR  66254 
connrmed 17464 

1735.21  Regulation  at  58  FR  66254 
confirmed 17464 

1735.22  Regidatlon  at  58  FR  66254 
confirmed 17464 

1735.30  Regulation  at  58  FR  66254 
confirmed 17464 

1735.31  Regulation  at  58  FR  66255 
confirmed 17464 

1735.32  Regulations    at    58    FR 
66255  and  66256  connrmed 17464 

1735.46  Ebiisting  text  designated 
as  (a):  (b)  through  (h)  added 
28637 

1735.74  Regulation  at  58  FR  66256 

connrmed 17464 

1737.2  Regulation  at  58  FR  66256 

connrmed 17464 


1737.11  Regulation  at  58  FR  66256 

confirmed 17464 

1737.22  Regulation  at  58  FR  66256 

confirmed 17464 

1737.32  Regulation  at  58  FR  66256 

connrmed 17464 

1737.41  (bXD  revised 64381 

1737.50  Regulation  at  58  FR  66256 

connrmed 17464 

1737.70  Regulation  at  58  FR  66256 
confirmed 17464 

1737.71  Regulation  at  58  FR  66257 
confirmed 17464 

1744.21     Text     transfered     flrom 

1744.61;  amended 43716 

1744.40  (aX3)  revised 43716 

1744.61  Regulation  at  58  FR  66257 

connrmed 17464 

Transfered  in  part  to  1744.21; 
removed 43716 

1744.67  Regulation  at  58  FR  66257 
confirmed 17464 

1744.68  Regulation  at  58  FR  66257 
connrmed 17464 

1753.2  Regulation  at  58  FR  66259 
confirmed  and  amended 17464 

1753.3  Regulation  at  58  FR  66259 
connrmed;   (a)   introductory 

text  and  (4)  amended 17464 

1753.5  (bXD  revised 43716 

1753.6  (b)  revised 43716 

1753.7  (fX4)  revised 17679 

1753.8  (aXllXli).  (12X1).  (b)(2).  (3) 
and  (4)  revised;  (b)(6)  re- 
moved  43716 

1753.9  (a)  and  (c)  revised 43716 

1753.15  Regulation  at  58  FR  66269 
connrmed;  (bX4)  amended 17464 

1753.16  (bX3),  (4)  and  (5)  redesig- 
nated as  (bX4).  (5)  and  (6); 

new  (b)(3)  added 43717 

1753.17  (cXlXiXB)  and  (e)  revised 
43717 

1753.25  (fX4)  added 43717 

1753.26  (b)  introductory  text  re- 
vised; (c)  redesignated  as  (d); 

new  (c)  added 43717 

1753.29  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d) 43717 

1753.30  (bX2Xl)  and  (cX2)  revised 
43717 

1753.38  (aX2Xlli)  removed; 
(aX2Xlv)  through  (vii)  redes- 
ignated as  (aX2Xlll)  through 
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(vl);  (aX2Xi)(J).  new  (v)  and 

(c)  revised 17679 

1753.38  (f)(lXl)  revised 31126 

(g)  revised 43717 

1753.46  (c)  added 43717 

1753.48  (c)(3)  revised 43717 

1753.50  Added 43717 

1753.66  Regulation  at  58  FR  66259 

confirmed;  (d)  amended 17464 

1753.68  (d)(3Xiil)  revised 43718 

1753.78  (a)  revised 43718 

1753.80  (a)  revised;  (b)  through 
(g)      redesignated      as      (c) 

through  (h);  new  (b)  added 43718 

1753  Appendixes  A  through  F  re- 
vised  43719 

1755  Authority  citation  revised 

17681 

1756.93  Table  amended 17681.  31126 

1755.97  Table  amended 30507.  34360 

1755.98  Table  amended 53044 

1756.625  Added 31126 

1756.870  Added 30507 

(aX2)  table  and  (hX3Xl)  cor- 
rected  34899 

1755.900  Added 34360 

(m)(4)     table.     (pXlXvll)    and 

(aXlXli)  corrected 44795 

1755.910  Added 53044 

1767.18  Amended 27436 

1767.19  Amended 27436 

1767.41  Amended 27436 

1773  Authority  citation  revised 

659 

1773.3  (c)  revised , 650 

1773.20  (a)  revised 669 

1773.21  (b)  and  (c)  revised 658 

1773.34  (eXlXD  and  (2)(1)  re- 
moved; (eXlXil).  (ill),  (iv). 
(2X11).  (ill)  and  (iv)  redesig- 
nated as  (eXDd).  (ii).  (lil). 
(2X1).  (11)  and  (lil)  and  re- 
vised  659 

1773.40  Revised 660 

1773.45  Revised 660 

1773  Api)endlx  C  revised 660 

1786.150—1786.170     (Subpart     F) 

Added 13620 

Chapter  XVIII— Farmers  Home 
Administration,  Department  of 
Agriculture  (Parts  1800-2099) 

1900.6  Redesignated    as    1900.7; 

new  1900.6  added 43441 

1900.7  Redesignated  fi-om  1900.6 
43441 


1901.204  (aX27)  added;  interim 41389 

1902.1—1902.16  (Subpart  A)  Head- 
ing revised 3778 

1902.1  Introductory  text  added 3778 

1902.4  Added 3778 

1902.50  Added;  0MB  number 3778 

1924.4  (1)(4)  through  (7)  redesig- 
nated as  (1X5)  through   (8); 

new  (1)(4)  and  (9)  added 6882 

Regulation  at  59  FR  6882  eff. 
date  corrected  to  3-16-94 9805 

1924.5  (OdXlii)  introductory  text 

and  (F)  revised 43723 

1924.13  (aX3).  (eXlXiliXBX2).  (iv). 
(V).  (vliXB)(i).  (2XiXB).  (G). 
(H).  (iiXC).  (lliXA).  (iv).  (V) 

and  (vlil)  revised 6882 

Regulation  at  59  FR  6882  eff. 

date  corrected  to  3-16-94 9805 

1924.50  Revised;  0MB  number 6885 

Regulation  at  59  FR  6885  eff. 

date  corrected  to  3-16-94 9806 

1924.1—1924.50  (Subpart  A)  Ex- 
hibit D  amended 43723 

1924.60  (cX3)  and  (d)(2)  amended 

8519 

1930.123  (1)  amended 6885 

Regulation  at  59  FR  6885  eff. 

date  corrected  to  3-16-94 9806 

1930.101—1939.150  (Subpart  C)  Ex- 
hibit B  amended 3779 

Exhibit  B.  B-3  and  B-8  amend- 

Reguiation  at  58  FR  6886  eff. 

date  corrected  to  3-16-94 9805 

1940.590  (j)  added;  interim 41389 

1941.19  (b)(2)  amended 22961 

(a)  revised;  (bX4),  (5)  and  (6)  re- 
designated as  (bX5),  (6)  and 
(7)  and  (b)  through  (1)  redes- 
ignated as  (c)  through  (j);  in- 
troductory text,  new  (b)  and 
new  (cX4)  added;  new  (f)(1) 

amended 25799 

1941.25  (a)  introductory  text  and 
(b)    revised;    (a)(5)    and    (6) 

added 16772 

(a)(4)  revised 25800 

1942.306  (aXlO)  added;  Interim 26587 

1942.386  Added 12156 

1942.501    Regulation    at    56    FR 

58178  connrmed 11531 

1942.504    Regulation    at    56    FR 

58178  connrmed 11531 

1942.507    Regulation    at    56    FR 

58178  connrmed 11531 
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TITLE  7     Chapter  XVIII-Con. 

1942.510  Regulation  at  56  FR 
58178  confirmed 11681 

1942.511  Regrulation  at  56  FR 
58178  confirmed 11631 

1942.513    Reerulation    at    66    FR 

58178  confirmed 11531 

1943.17  (b)  amended 25800 

1943.19  (b)(1)  amended 22962 

(aX2)  and  (b)(4)  removed;  (aX3) 
throuerh  (8)  and  (b)(3)  redes- 
ignated as  (aX2)  through  (7) 
and  (bK4)  and  (b).  (d),  (e)  and 
(f)  redesignated  as  (d) 
through  (g);  introductory 
text,  (a)(1),  new  (2)  and  new 
(c)  revised;  new  (b)  and  new 
(dX3)  added:  new  (fXD  and 
new  (g)  amended 25800 

1943.24  (bXlXi)  amended 25801 

1943.25  (cX2),  (3)  and  (4)  redesig- 
nated as  (cX4),  (5)  and  (6); 
(cXD   and   new   (4)   revised; 
new  (cX2)  and  new  (3)  added 
16773 

1943.38  (a)  amended 25801 

1943.69  (bXD  amended 22962 

(aX2)  and  (bX4)  removed;  (aX3) 
through  (8)  and  (bX3)  redes- 
ignated as  (aX2)  through  (7) 
and  (b)(4);  introductory  text, 
(aXD,  new  (2),  (c)  introduc- 
tory text,  (1)  and  (2)  revised; 

new  (b)(3)  added 25801 

1943.75  (cK2),  (3)  and  (4)  redesig- 
nated as  (cX4),  (5)  and  (6); 
(cXl)  and  new  (4)  revised; 
new  (cX2)  and  new  (3)  added 

16773 

1943.88  (a)  amended 25801 

1944  Authority  citation  revised 

7193 

1944.205  Amended 6886,  6897 

Regulations  at  59  FR  6886  and 
6897  eff.  date  corrected  to  3- 
16-94 9806 

1944.211  (aX4).  (6X1)  and  (ii)  re- 
vised; (aX6Xiii)  removed; 
(aX6Xiv)  redesignated  as 
(aX6Xiii) 6886 

Regulation  at  59  FR  6886  ett. 
date  corrected  to  3-16-94 9806 

1944.212  (b)  introductory  text. 
(cXD.  (2).  (3XIi).  (g),  (1)  and 
(j)  introductory  text  revised; 
(cX3)(iii)  added 6887 

(1X1)  amended 6897 


Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.213  (cX6).  (10).  (d)  introduc- 
tory text,  dXii)  and  (e)(1)  in- 
troductory text  revised; 
(cX12)  removed;  (bX4),  (5)  and 
(6)  redesignated  as  (bX5),  (6) 
and  (7);  new  (bK4)  added 6887 

Regulation  at  59  FR  6887  eff. 

date  corrected  to  3-16-94 9805 

1944.215  (a),  (b)  introductory 
text,  (1)  introductory  text 
and  (e)  introductory  text  re- 
vised; (bXlXiii)  and  (hXD 
amended;  (w)(3)  added 6887 

(r)(6),  (V)  and  (u)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

(aX13)  revised 49346 

1944.222  (g)  amended 6890,  6897 

(a)  amended 6896 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 

to  3-16-94 9805 

1944.224  (aX3Xl)  amended 6890 

Regulation  at  59  FR  6890  eff. 

date  corrected  to  3-16-94 9805 

1944.231  (a)  amended;  (eX2).  (3) 
and  (4)  redesignated  as  (e)(3), 
(4)  and  (5);  (e)  introductory 
text  revised;  new  (eX2)  added 


.6890 


(b),  (cX6),  (d)  introductory  text 
and  (iXlXvl)  amended 

(c)  heading,  (1),  (3),  (4),  (5)  in- 
troductory text,  (6),  (8), 
(e)(4),  (5),  (fX2),  (iXlXi),  (iv). 
(V),  (vlii),  (5)(iv),  (jX3)  and 
(kX3)  amended 6897 

Regulations  at  59  FR  6890.  6896 
and  6897  eff.  date  corrected 

to  3-16-94 9805 

1944.232  (c)  amended 6897 

Regulation  at  59  FR  6897  eff. 

date  corrected  to  3-16-94 9805 

1944.235  (aXD  removed:  (aX2) 
through  (5)  redesignated  as 
(aXD  through  (4);  new  (aX2) 
and  (cXD  introductory  text 
revised;  (b)(3)  and  (cXlXvlli) 
added 6890 

(eXD  and  (f)(1)  amended 6896 

(cXlXv),  (vii)  introductory 
text.   (2X11),    (d),    (eXD.   (2). 
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(0(1),  (h)  introductory  text, 

(1),  (2)  and  (3)  amended 6897 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.236  (c)(3)  amended 6890 

(e)(2)  amended 6896 

(d)  amended 6897 

Regulations  at  59  FR  6890.  6896 

and  6897  eff.  date  corrected 

to  3-16-94 9805 

1944.237  (a)  and  (cX2)  revised 6890 

RegvQation  at  59  FR  6890  eff. 

date  corrected  to  3-16-94 9805 

1944.239        Introductory        text 

amended 6896 

Regulation  at  59  FR  6896  eff. 

date  corrected  to  3-16-94 9805 

1944.246  (bX3)  amended 6896 

(bK2)(ii)  amended 6897 

Regulations  at  59  FR  6896  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.201—1944.250  (Subpart  E)  Ex- 
hibits A  and  A-7  amended 6891 

Exhibit  A-8  amended 6892,  49346 

Exhibits    A-6,    A-9    and    A-10 

amended 6896 

Exhibits  A,  A-6  and  B  amended 

6897 

Regulations  at  59  FR  6891,  6892, 
6896  and  6897  eff.  date  cor- 
rected to  3-16-94 9805 

1944.251—1944.302  (Subpart  F)  Re- 
vised   22225,  22235 

1944.506  (e)(1)  revised 7193 

1945  Authority  citation  revised 

25801 

1945.163  (aX2Xv),  (xx)  and  (d)  re- 
vised  16774 

1945.169  (j)  revised 16774 

(bXD  amended 22962 

(a)  revised;  (bX3)  through  (7) 
redesignated  as  (b)(4) 
through  (8)  and  (b)  through 
(n)  redesignated  as  (d) 
through  (p);  introductory 
text,  new  (b),  (c)  and  (dX3) 
added:  new  (eXD,  (f)(3), 
(hX3),  (4),  (1)  introductory 
text,  (3)  and  (pX2)  amended 

25801 

1945.175  (c)  revised 16774 

(cXlXiii)  amended 25808 

1948.103  (cX4)  amended;  interim 

24636 


1951.201  Amended:  interim 41389 

1951.910  (b)  revised 26808 

1951.951—1961.1000     (Subpart     T) 

Added:  interim 53081 

1951.1000  0MB  number:  interim 

53083 

1955.3  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.4  (a)  revised 43441 

1955.9  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.10  Regulation  at  58  FR  68724 
eff.  date  corrected  to  12-29-94 
15966 

1956.15  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.18  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.107  Regulation  at  58  FR 
68725  eff.  date  corrected  to 
12-29-94 16966 

1956.102  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added 46160 

1956.143  Added 46160 

1956.147     (aX3Xiv)     and     (vXB) 

amended 46162 

1956.150  Revised  (OMB  number) 

46162 

1980  Authority  citation  revised 

28466 

1980.490  Added;  interim 28466 

1980.498    Regulation    at    58    FR 

41172  confirmed 23615 

2008.1—2003.5  (Subpart  A)  Exhibit 

A  amended;  interim 41389 

2018.254  Introductory  text  re- 
vised   3651 

Chapter  XLII— Rural  Developmerit 
Administration.  Department  of 
Agricutture  (Port  4284) 

4284.501-4284.600      (Subpart      F) 

Added:  interim 41389 

4285  Added 38342 

Proposed  Rules: 

0 9114,32138 

1 9114,  32138,  51389 

6 28495 

7 32138 
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TITLE  7     Proposed  Rules:— Con. 

13 2307 

28 4257. 12862.  15866 

29 14124 

46 35487.46772 

47 ^ 9114.  32138 

50 9114.  32138 

51 1490.  8871.  9114.  32138 

52 9114, 13252.  26762,  32138 

53 9114.  32138 

54 9114.  32138 

55 38944 

56 15866. 17154.  38944 

58 38136 

59 „ 18979,38944 

61 6914 

70 38944.52469 

110 16400 

180 9114.32138 

201 .25706.  47286 

210 30218 

220 30218 

246 16146.  29549 

271 44866 

273 2779,  17050,  44343,  44866.  52928 

300 13256,  19753,  22538.  24968.  53606 

301 12553.  31561,  36996 

318 9136. 13256.  19753 

319 3002,  22538.  24968,  29557.  46572.  53606 

322 36373 

372 28814.  37442 

400 30533 

406 19661.  30636 

457 28016,  28022,  28027.  30537.  48827 

700—799  (Ch.  VH) 22938 

701 1293 

704 16780 

708 17496 

723 1493 

736 26146 

736 26146 

737 26146 

738 26146 

739 26146 

740 26146 

741 26146 

742 26146 

782 52931 

792 43504 

800 9424 

906 46361 

906 38138.  45241 

915 16658 

920 33461,  41717 

923 26146 

d25 36091 

928 46630 


930 4259.26603 

944 9140. 15661,  33451,  36091,  46361 

945 40477 


989 36093 

993 25841 

999 26841 

1001 8873,  40418,  44074 

1002 8873.  40418,  44074 

1004 10326,  40418,  41413,  44074 

1006 1305,  40418,  44074 

1006 40418,44074 

1007 1305.  5132,  40418.  44074 

1011 1306.  7665,  40418,  44074 

1012 40418,44074 

1013 40418,44074 

1030 260.  22138.  36094,  40418.  44074 

1032 40418,44074 

1033 40418,44074 

1036 33922,  40418,  44074,  44088 

1040 8874,  17497,  26603,  40418,  44074 

1044 40418,44074 

1046 1305,  15348,  40418,  44074 

1049 40418,44074 

1050 40418,44074 

1064 40418,44074 

1065 260,  22138,  40418,  44074 

1068 260,  22138,  40418.  44074 

1075 40418.44074 

1076 260,  22138,  40418,  44074 

1079 '. 260.  22138,  40418,  44074 

1093 5132,  40418,  44074 

1094 1307,  6132,  40418,  44074 

1096 6132,  40418,  44074 

1099 5132,  40418,  44074 

1106 6915,  36096,  40418,  44074 

1108 5132,  40418.  44074 

1124 8546.  40418.  44074 

1126 17498,  40418.  44074 

1131 6916.  40418,  44074 

1134 40418,44074 

1135 8546.  40418,  44074 

1137 33456,  40418,  44074 

1138 40418,44074 

1139 40418,44074 

1150 4260 

1205 39480 

1208 33400 

1210 4013, 17739.  44646 

1212 16571 

1220 52476 


OaOBER  1994  39 

CHANGES  JANUARY  3.  1994  THROUGH  OCTOBER  31.  1994 


1230 24971 

1250.. 13460.  31174.  46936 

1403 43504 

1410 16780 

1413 16149.  39707.  46937.  49214 

1421 46937 

1425 44947 

1427 9674 

1468 22646,47564 

1499 6916,  12200 

1530 23017.28286 

1703 38377 

1710 28495.  36998,  39975 

1714 39976 

1718 49594 

1726 4603,  28924.  40316 

1744 10327,19061 

1751 53939 

1753 10827,19051 

1755 19661,44347 

1767 45631 

1770 47097 

1786 39975 

1823 23018 

1910 23018 

1924 42778 

1927 24362 

1941 2307,  23018 

1942 12200,  23018,  40478,  42783 

1943 2307,23018 

1944 23018 

1945 2307,  6737,  23018 

1948 23018,30717 

1961 2307,  22548,  23018,  30717 

1972 30717 

1980 12200,  14371,  14769,  23018.  23173. 

30717,  32660 

2812 „ 24973 

3016 53706 

3402 48978 

4284 40478 

4286 23804 

TITLE  8~ALIENS  AND 
NATIONAUTY 

Chapter  I— Immigration  and  Nat- 
uralization Service.  Department 
of  JusHce  (Parts  1-499) 

3.1   Regulation  at  57  FR   11570 

confirmed;  (d)(l-a)  revised 1899 

(aMl)  revised 47231 

3.12  Regrulation  at  57  FR  11571 
confirmed 


3.13  Regrtilation  at  57  FR  11571 
confirmed  and  amended 1899 

3.14  Regulation  at  67  FR  11571 
confirmed 1899 

3.15  Regulation  at  57  FR  11571 
confirmed 1899 

3.16  Regulation  at  57  FR  11571 
confirmed 1899 

3.17  Regulation  at  57  FR  11571 
confirmed 1899 

3.18  Regulation  at  57  FR  11571 
confirmed 1899 

3.19  Regulation  at  57  FR  11671 
confirmed 1899 

3.20  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.21  Regulations  at  67  FR  11571 

and  11572  confirmed 1899 

3.22  Regulation  at  57  FR  11571 
confirmed 

3.23  Regulation  at  57  FR  11571 
confirmed 

3.24  Regvaation  at  57  FR  11671 
confirmed 

3.26  Regulation  at  67  FR  11571 
confirmed 

3.26  Regulations  at  57  FR  11571 
and  11572  confirmed  and  re- 
vised   

3.27  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.28  Regulaticn  at  57  FR  11571 
confirmed 1899 

3.29  Regulation  at  57  FR  11671 
confirmed 1899 

3.30  Regulation  at  67  FR  11671 
confirmed 1899 

3.31  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.32  Regulations  at  57  FR  11671 

and  11572  confirmed 1899 

3.33  Regulations  at  57  FR  11571 

and  11673  confirmed 1899 

Revised 1900 

3.34  Regulations  at  57  FR  11571 
confirmed 1899 

3.35  Regulation  at  57  FR  11671 
confirmed 1899 

3.36  Regulation  at  67  FR  11571 
confirmed 1899 

3.37  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

(b)  added 1900 

3.38  Regulation  at  57  FR  11671 
confirmed 
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TITLE  8     Chapter  i— Con. 

3.39  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

3.40  Regulation  at  57  FR  11571 
confirmed 1899 

103  Technical  correction 39894 

103.1  Regulation  at  58  FR  44608 
confirmed 17921 

103.2  (a)  revised 1460 

(bX2)  and  (3)  redesignated  as 

(bXlS)  and  (16);  (b)  heading, 
(1)  heading  and  new  (18) 
heading  revised;  new 
(b)(16Xl)  and  (11)  amended; 
new  (bK2),  new  (3).  (4) 
through    (15),    (17)   and    (19) 

added 1461 

(aXl)  revised;  Interim 33905 

103.3  Regulation  at  57  FR  11573 
confirmed 1899 

103.5  (aXlXD  and  (ill)  introduc- 
tory text  amended; 
(aXlXillXC).  (2).  (3)  and  (4) 

revised;  (a)(8)  added 1463 

103.5b  Added 1463 

103.7  Regulation  at  57  FR  11573 

confirmed 1899 

(bXD  amended J6600.  30618 

(bXD  and  (cXD  amended 51005 

204  Authority  citation  revised 38881 

204.1  Regulation  at  58  FR  48778 
eCr.  date  delayed  to  3-20-06 

47063 

204.3  Revised 38881 

(e)(2)(ili)  correctly  designated 
42878 

204.5  (d)  amended;  Interim 508 

(m)(l)  amended;  Interim 27229 

Regulation  at  59  FR  502  con- 
firmed  51360 

204.6  Regulations  at  58  FR  44608 

and  44609  confirmed 17921 

210a  Removed „ 24032 

210a.8  Regulation  at  56  FR  38333 

confirmed 26604 

211  Technical  correction 30394 

211.1   (bXlXD  introductory  text 

revised 26590 

Regulation  at  58  FR  48778  eff. 
date  delayed  to  3-20-95 47063 

211.3  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 
47063 

211.5  Regulation  at  58  FR  48778 
ett.  date  delayed  to  3-20-96 
47063 

212  Authority  citation  revised 13870 


212.1  (g)  amended 1467 

(1)  correctly  designated 1992 

Regulation  at  58  FR  38046  con- 
firmed; (e)(3)  revised 35615 

(eX4Xi)  revised 51095 

212.12  (e)  revised;  (gXD  amended 

13870 

214  Authority  citation  revised 1463 

214.1  (a)  redesignated  as  (aX3); 
(aXD.  (2)  and  new  (3)  heading 
added:  (c)  and  (d)  revised 1463 

Regulation  at  56  FR  38333  con- 
firmed  Va^ 

214.2  (hXlXfiXB)(J).  (4X1XBX5). 
(vliiXA)(J)  and  (B)(2)  revised; 
(hX2XlXB)  amended: 
(h)(4)(vlii)(C)  added 1470 

Regulation  at  56  FR  38333  con- 
firmed  26594 

(hX4XvllXC).    (o)   and   (p)   re- 
vised  41830 

Regulation  at  59  FR  41830  eff. 
date  corrected  to  8-15-94 42487 

(hX3XlliXC),    (v)(B).    (C).    and 

(15)(liXA)  revised 51102 

216  Heading  revised 26590 

Authority  ciution  revised 26600 

Technical  correction 39394 

216.1  Amended 26590 

216.2  (b)  and  (c)  amended 26590 

216.3  Revised 26590 

216.4  Heading  revised;  (aXl)  and 

(2)  amended 26590 

(aX6)  amended 26591 

216.5  Heading  and  (a)  introduc- 
tory text  revised;  (b)  and  (c) 
amended 26691 

216.6  Added 26591 

217.3  (a)  amended 51006 

223  Re  vised 1464 

223.1  Regulation  at  58  FR  48778 

eff.  date  delayed  to  3-20-95 

47063 

223a  Removed 1465 

223a.4  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 

47063 

235  Technical  correction 39394 

235.9  Regulation  at  58  FR  48778 
eff.  date  delayed  to  3-20-95 

47063 

235.11  (a)  and  (c)  revised 26592 

238.3  (a)  revised;  (b)  amended 1617 

(b)  amended 1618 

238.4  Amended 1618 
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241.1  Regulation  at  56  FR  38333 

confirmed 26594 

242  Technical  correction 39394.  43723 

242.1  (a)  revised;  eff.  8-17-95 42414 

242.2  Regulation  at  57  FR  11573 
confirmed 1899 

(aXD  and  (cXD  revised;  eff.  8- 

17-95 42415 

242.4  Revised;  eff.  8-17-95 42415 

242.7a  Regulation  at  56  FR  38333 

confirmed 26594 

242.8  Regulation  at  57  FR  11574 

confirmed 1899 

Regulation  at  56  FR  38333  con- 
firmed; (a)  amended 26594 

242.17  (a)  revised 26593 

Regulation  at  56  FR  38333  con- 
firmed; (d)  amended 26594 

242.20  Amended 26595 

242.23  Regulation  at  56  FR  38333 

confirmed 26594 

245.1  (aX3)(iil).  (b)(7)  through 
(10).  (11).  (12),  (13)  (14).  (15) 
and  (c)  through  (g)  redesig- 
nated as  (aX3Xlv).  (c)(1) 
through  (4),  (bX7),  (8)  (cX5), 
(6)  and  (7)  and  (d)  through 
(h);  (b)  heading  and  introduc- 
tory text  revised;  new 
(aX3Xill)  and  new  (c)  intro- 
ductory text  added;  (a)  and 

new  (g)  amended 51095 

245.2  (a)(1),  (5X1),  (11),   (ill),  (b) 

and  (c)  amended;  interim 33905 

(aX5)(Il)  amended 51095 

245.3  Amended;  Interim 33905 

245.7  (a)  amended;  interim 33905 

245.10  Added 51095 

(b)  corrected:  (bX3)  correctly 

added 53020 

245a.2  Regulation  at  58  FR  45236 

confirmed 1471 

245a.3  (d)(1)  revised;  interim 33905 

248  Authority  citation  revised 1465 

248.1  (a)  amended;  (b)  revised 1465 

248.3  (a),  (b)  and  (c)  revised;  (d) 

removed 1466 

251.1  Regulation  at  58  FR  48779 
eff.  date  delayed  to  3-20-95 

47063 

252.1  Regulation  at  58  FR  48779 
eff.  date  delayed  to  3-20-95 

47063 

264.1  (b)  amended;  (c)(1)  removed; 
(c)(2)  redesignated  as  (cXl) 
1466 


264.4  Added 1466 

264.5  (g)  added 1466 

(eX2Xi)  amended;  interim 33005 

264.6  Added 1466 

274a.2  Regulation  at  58  FR  48780 

eff.  date  delayed  to  3-20-95 
47063 

274a.l2  Regulation  at  59  FR  41845 
eff.  date  corrected  to  8-15-94 

42487 

Regulation  at  58  FR  48780  eff. 

date  delayed  to  3-20-95 47063 

(cXlO)  corrected;  CFR  correc- 
tion  52894 

274a.  13  (a)  and  (d)  amended;  in- 
terim  33905 

286.1  (e)  amended 49349 

286.2  Re  vised 49348 

286.3  (a)  revised 49348 

286.4  (c)  amended 49349 

286.5  (b),  (c)  and  (d)  revised 49348 

(e)  and  (g)  amended 49349 

286.6  Amended 49349 

287  Technical  correction 43723 

287.1  (c),  (d)  and  (e)  removed;  (f) 
through  (1)  redesignated  as 
(c)  through  (f);  new  (g) 
added;  eff.  8-17-95 42415 

287.2  Revised;  eff.  8-17-95 42415 

287.5  Revised;  eff.  8-17-95 42415 

287.7  (aXD  revised;  eff.  8-17-95 42418 

287.8  Added;  eff.  8-17-95 42418 

287.9  Added;  eff.  8-17-96 42420 

287.10  Addedreff.  8-17-95 42420 

287.11  Added;  eff.  &-17-95 42420 

292.3  Regulation  at  57  FR  11574 
confirmed 1890 

292.4  (a)  amended 1466 

299.1  Revised 25556 

Table  corrected 35978 

Regulation  at  58  FR  48780  eff. 

date  delayed  to  3-20-95 47063 

299.3  Re  vised 25558 

299.4  Revised 25558 

299.5  Re  vised ; 25559 

Table  corrected 35978 

316.4  Regulation  at  58  FR  48780 
eff.  date  delayed  to  3-20-95 
47063 

334.2  Regulation  at  58  FR  48780 
eff.  date  delayed  to  3-20-95 
47063 

499.1  Revised „ 25561 

Proposed  Rules: 

1 29386 
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TTTIE  8     Proposed  Rules:— Con. 

3 24976.  24977.  29386.  53946 

103 1306. 1317.  6740. 14779. 17283.  29386 

204 36729 

206 14779.  29386 

211 1317 

212 17283 

214 5533.  35866,  41843 

216 1317 

217 17283 

235 1317.17283 

236 14779 

242 1317. 14779.  29386 

245a 24978 

264 17283 

274a 5633. 14779.  41843 

286 7227.17283 

340 38381 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Pkmt 
Health  Inspection  Service.  De- 
partment of  Agriculture  (Ports 
1-199) 

61.1  Amended 52235 

51.3  (bK2)  amended;  interim 12533 

(aK4)  added 21635 

Regrulation  at  59  FR  12533  con- 
firmed  51103 

(aXD.  (2)(i).  (3)  and  (4)  amend- 
ed: (a)(2)(ii)  revised 52235 

61.6  (c)  revised;  interim 12533 

Regnolation  at  58  FR  12633  con- 
firmed  51103 

54.1  Amended .21920,  48993 

77.1  Amended 9071 

Amended;  interim  ....29186,  31922.  36692 
Regrulation  at  58  FR  29186  con- 
firmed  44893 

77.3  Revised 9072 

78  Technical  correction 2649 

78.1  Amended 9399.  18951,  31923.  35617 

78.30  (a)  amended;  (c)  added 18952 

78.32  Revised;  interim 12633 

Regrulation  at  58  FR  12633  con- 
firmed  61103 

78.41   (b)  and  (c)   amended;   in- 
terim  14360 

(a)  and  (b)  amended;  interim 

15613,47534 

Regulation  at  59  FR  14360  con- 
firmed  36024 

78.43  Regulation  at  58  FR  68606 

confirmed 22497 


79  Authority  citation  revised 21921 

79.1  Amended 21921 

79.2  (aXD  through  (7)  redesig- 
nated as  (a)(2Xi)  through 
(vli);  (a)  introductory  text 
and  new  (2Xiv)  revised;  new 
(aXD  and  (2)  introductory 
text  added;  new  (aX2Xii). 
(iii),  (V),  (vi)  and  (vii)  amend- 
ed  21921 

(aX2Xii)  and  (vii)  amended 21992 

79.3  (a)  and  (b)  amended 21922 

91  Authority  citation  revised 48994 

91.3  (a)  amended 48994 

91.6  (a)(2)  Footnote  5  redesig- 
nated as  Footnote  4;  (a)(3) 
revised 48994 

91.8  (a)  introductory  text  re- 
vised; (a)(2)  Footnote  5  re- 
designated as  Footnote  4 48994 

91.14  (aXlXlil)  removed 9617 

Regulation  at  59  FR  9617  eff. 

date  confirmed  as  5-2-94 17921 

(aXDdXB)  revised;  (a)(15Xii) 
through  (vi)  redesignated  as 
(aX15)(ili)  through  (vii);  new 

(aX15)(li)  added 21637 

92.10Q-92.107  (Subpart  A)  Foot- 
notes 2  through  13  redesig- 
nated as  Footnotes  3  through 

14;  interim 10732 

Regulation  at  58  FR  10732  com- 
ment period  extended 34375 

Footnotes  11  and  13  removed; 
Footnotes  12.  first  14  and 
second    14    redesignated    as 

Footnotes  11. 12  and  13 47068 

Regulation  at  58  FR  10732  con- 
firmed  47234 

92.100  Amended;  Interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

Amended 47068 

Regxilation  at  59  FR  10732  con- 
firmed  47234 

92.101  (b)(3Xi)  revised;  interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

(c)(3)(il)  amended 36026 

Regulation  at  58  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

(bX3Xi)(B)  and  (I)  amended 47068 

Regulation  at  58  FR  10732  con- 
flrmed;  (bX3XiXB)  and  (C)  re- 
vised; (bX3)(iXE).  (I)  and  (J) 
amended 47324 
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92.102  (a)  revised;  (d)  added 36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-84 44893 

92.103  Heading,  footnote  and 
(a)(2)(v)  removed;  (a)(2)(i) 
through  (iv)  redesignated  as 
(aX2Xil)  through  (v);  (a)  in- 
troductory text,  new  (2)(i) 
and  (viii)  added;  (aXD.  new 
(2)(ii)  and  new  (vi)  revised; 
(aX2Xvii)  amended 47068 

(aX2)(iv)  through  (vii)  added; 
interim 10733 

Regulation  at  58  FR  10733  com- 
ment period  extended 34375 

Regulation  at  59  FR  10733  con- 
firmed  47234 

Footnote  9  revised 47235 

92.104  (c)(12)    and    (13)    redesig- 
nated as  (cX15)  and  (16);  new 
(c)(12).  new  (13),  (14),  (dX8), 
(9),  and  (10)  added;  Interim 
10733 

Regulation  at  58  FR  10733  com- 
ment period  extended 34376 

Regulation  at  59  FR  10733  con- 
nrmed 47234 

(cX14)  and  (dXlO)  revised; 
(c)(15)  and  (16)  redesignated 
aa  (c)(16)  and  (17);  new  (cXlS) 
and  (d)(ll)  added 47235 

92.105  (b)  amended 36026 

Regulation  at  59  FR  36026  eft. 

date  confirmed  as  9-13-94 44893 

(a)  revised 47069 

92.106  (cX5)  and  (6)  removed; 
(c)(7)  redesignated  as  (c)(5); 
(a).  (bX2).  (4),  (cX2XiiXK), 
(3XiXA),  (i),  (B),  (iiXD).  (E), 
(iii),  new  (cX5Xiii)  heading, 
undesignated  text  and  (d)  in- 
troductory text  amended;  (c) 
heading,  undesignated  text, 
(1),  (2Xi)  introductory  text. 
(3)  heading,  introductory 
text,  (iXA)(3),  new  (5)  intro- 
ductory text,  (i)  and  (ii)  re- 
vised; (cX2XiiXL)  through 
(P),  (3XiXA)(4).  (iiXAXl)  and 

(2)  added 47069 

(a)  amended 36026 

Regulation  at  59  FR  36026  eff. 

date  confirmed  as  9-13-94 44893 

Footnote  11  revised 47235 

92.301  (cXD  revised;  interim 24888 


Regulation  at  59  FR  24888  con- 
firmed  46725 

92.304  (a)(3Xi)  amended 31924 

(aX4XIi)  and  (7Xii)  amended 52237 

92.308  (aX2)  amended 9073 

(aX2)  amended;  interim 24888 

Regvilation  at  59  FR  24888  con- 
firmed  46725 

92.316  Amended 28216 

92.404  (cX3)  redesignated  as 
(cX4);  new  (cX3)  added;  (cXD 

and  new  (c)(4)  amended 28216 

(a)(4)(i)  amended 31924 

92.405  (a)  amended 52241 

92.411  (bXl)  and  (2)  amended 52241 

92.418  (a)  amended 28216 

92.419  (a)  amended;  (c)  removed 
28216 

92.420  Revised 28216 

92.427  (cX5)  added 24886 

92.430  (a),  (bX2Xi),   (il).   (4),  (5). 

(6),  (c)  introductory  text.  (1). 
(3)  and  (d)  amended;  (bX3Xii) 
redesignated  as  (b)(3); 
(bXlXll)  and  new  (3)  revised 

9620 

92.436  Removed 52241 

92.504  (cX3)  redesignated  as 
(c)(4);  new  (cX3)  added;  (cXD 

and  new  (4)  amended 28216 

(a)(4)(i)  amended 31924 

92.518  Amended 28216 

92.522  (a),  (bX2Xi).  (ii).  (4).  (5). 
(6),  (c)  introductory  text,  (1), 

(3)  and  (d)  amended;  (b)(3Xi) 
removed;  (bX3)(il)  redesig- 
nated as  (b)(3);  (b)(l)(ii)  and 

new  (3)  revised 9621 

92.700-92.701  (Subpart  G)  Added; 

interim 29187 

94.0  Amended 13185 

94.1  (a)(2)  and  (dXD  amended 2286, 

12535,  19632.  28218.  28219 

(c)(1)  amended 13186 

(d)  removed 52241 

94.4  Footnote  1  removed;  (b)  in- 
troductory text,  (1),  (2)  and 

(4)  revised;  (bX3)  and  Foot- 
notes 2  and  3  redesignated  as 
(bX8)  and  Footnotes  1  and  2; 
new  (b)(3),  (5),  (6).  (7)  and  (c) 
added 13186 

94.9  (bXlXii)(a).  (6),  (iiiXa).  (ft) 
and  (c)  redesignated  as 
(bXlXiiXA),  (B),  (iiiXA),  (B) 
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and  (C);  new  (bXlXUl)  intro- 
ductory text.  (C)(2).  (2).  (3) 
and  (c)  amended 28218 

94.11  (a)  amended 2286. 12535. 19632, 

28218.28219 

94.12  (bXDdvKA)  revised 12536 

(a)  amended .28219 

94.13  Introductory  text  amended     

28220 

94.18  (a)  revised 24638 

(a)  amended:  interim 47236 

95  Authority  citation  revised 9400 

95.11  Heading  revised;  existing 
text   designated   as   (a);   (b) 

added 9400 

96.2  (b)  revised 27970 

97.2  Table  amended 21638.  34757 

98  Authority  citation  revised 26696 

98.31  Existing  text  designated  as 

(a):  (b)  added 26586 

98.34  (aX3)  amended „ 26586 

112.1  Revised;  eff.  2-21-95 43445 

112.4  Introductory  text  revised; 

eff.  2-21-95 43445 

112.5  Introductory  text  amended; 

eff.  2-21-95 43445 

112.6  (e)  and  (f)  added;  eff.  2-21-95 
...43445 

113.70  (bX4)  revised 19633 

145.1  Amended 12798 

145.10  (d)  amended;  (1)  added 12798 

145.12  (b)  amended 12798 

145.14  (a)(1)  and  (6)  introductory 

text  amended 12798 

145.21  Amended 12798 

145.23  (dXlXvl).  (vll).  (vlli). 
(eXDdlXa)  and  (b)  redesig- 
nated as  (dXlXvii).  (vlii). 
(ix).  (eXlXilXA)  and  (B); 
(bX3)  introductory  text.  (v). 
(d)  heading,  (IXD.  (v).  new 
(vll),    (2)   and   (3)   amended; 

new  (dXlXvl)  added 12798 

145.31  Amended 12799 

145.33  (b)(3)  introductory  text 
and  (v)  amended:  (dXlXvlii) 
Footnote  4a.  (eXlXiiiXa)  and 
(b)  redesignated  as  (dXlXvill) 
Footnote  4.  (eXDdiXA)  and 

(B) 12799 

145.41  (a)  designation  removed 12799 

145.43     (bXSXv)     and      (fX3Xii) 

amended 12799 

145.51  Amended 12799 

145.53  (a)  Footnote  1  redesig- 
nated as  Footnote  7;   (bX3) 


introductory    text    and    (v) 
amended 12799 

147.1  0MB  number 12799 

147.2  0MB  number 12799 

147.3  0MB  number 12799 

147.5  (b)  Footnote  1  redesignated 
as  Footnote  4  and  amended; 
0MB  number 12799 

147.6  (b)  Introductory  text,  (5) 
and  (12)  through  (15)  amend- 
ed  12799 

147.7  Heading  Footnote  1  redesig- 
nated as  Footnote  5;  Intro- 
ductory text,  (a)  heading,  (1) 
introductory  text  and  (e) 
amended 12799 

(e)  heading  amended;  (e)  intro- 
ductory text  through  (3)(xl) 
redesignated  as  (e)(1)  intro- 
ductory text  through  (liiXK); 
new  (eXD  heading  and  (2) 
added 12800 

147.10  Added 12801 

147.11  Footnotes  1  through  4  and 
(a)  through  (j)  redesignated 
as  Footnotes  7  through  10 
and  (bXD  through  (10);  new 
(a)  and  new  (b)  heading 
added:  0MB  number 12801 

147.12  (cX2)  Footnote  1  redesig- 
nated as  Footnote  11;  0MB 
number 12805 

147.13  0MB  number 12805 

147.14  Heading  Footnote  1  redes- 
ignated as  Footnote  12;  new 
Footnote  12  and  (a)(2)  intro- 
ductory text  amended: 
(aX2Xi)  and  (11)  added 12805 

147.15  Footnotes  4  through  11  re- 
designated as  Footnotes  13 
through  20 12805 

147.16  Footnote  12  redesignated 

as  Footnote  21 12805 

147.21  OMB  number 12805 

147.41  Amended 12805 

147.43     (a)     Introductory     text 

amended 12805 

151.9  Introductory  text,  (a)  table 

and  (b)  table  amended 42489 

Regulation  at  59  FR  42489  eff. 

date  confirmed  as  10-17-94 49875 

160.1  Amended 40797 
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Chapter  III— Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  inspection.  Department 
of  Agriculture  (Parts  300-399) 

Chapter  m  Policy  statement 34375 

313.5  (a)(1)  and  (bX3)  amended; 

(a)(3)  and  (bXDd)  revised 21640 

317  Compliance  date  extended 30875, 

39941 

317.2  d)  added 14539 

(f)(4),  (g)(2)(lv)  and  (m)  added; 

(g)(2)(lll)  revised 40212 

317.5   (bX12)   and   (13)   amended; 

(bX14)  added 14540 

(c)  added 40213 

317.8  (b)(37)  removed 12538 

317.302  (a)  revised;  (c)  added 40213 

317.309  Regxilation  at  58  FR  47627 

confirmed 12158 

(aXD.  (3),  (6),  (d).  (e).  (fXl).  (2) 
and  (3)  revised;  OMB  number 
45194 

317.312  Regulation  at  58  FR  47627 
confirmed 12158 

(a)  and  (c)  revised;  (b)  table 
amended;  OMB  number 45196 

317.313  Regulation  at  58  FR  47627 
confirmed 12158 

(j)  revised 40213 

(g)  added 45196 

317.344  Amended 45196 

317.345  Regulation  at  58  FR  47627 
confirmed 12158 

317.354  Revised 40213 

317.356  (a)  revised;  (c).  (d)  and  (e) 

added 40213 

317.360  Revised 40213 

317.361  Revised 40214 

317.362  Regulation  at  58  FR  47627 
confirmed 12158 

(aX2),  (3),  (5),  (11).  (13)  and  (16) 
revised;  (d),  (e)  and  (f)  added 
40214 

317.363  Added;  eff.  11-10-95 24228 

317.369  OMB  number 45196 

317.380  Regulation  at  58  FR  47627 

conHrmed 12158 

317.400  Regulation  at  58  FR  47627 

confirmed 12158 

(c)  and  (d)  revised 45196 

318  Technical  correction 39254 

318.7  (cX4)  table  amended 12538.  41641 

31&19  (b)  amended;  Footnote  1 

revised 33642 


318.21    (a)    amended:    (bXSXvlli) 

and  Footnote  4  revised 33642 

319  Technical  correction 39254 

319.5  (e)(2)  amended 33642 

319.700  (a)  amended;  Footnote  2 

revised 33642 

320.1  (bX9)  correctly  designated 

6897 

381  Compliance  date  extended 30875 

Technical  correction 39254 

381.30  Removed 42156 

381.31  Removed 42156 

381.33  Revised 42156 

381.116  (a)  amended;  (c)  added 40214 

381.118  (e)  added 40215 

381.122  Amended 40215 

381.125    Undesignated    text    des- 

igrnated  as  (a);  (b)  added 14540 

381.133  (a)  designation  and  (b)  re- 
moved  45196 

381.134  (bX12)  and  (13)  amended; 
(bX14)  added 14540 

(c)  added 40215 

381.153  (a)  amended 33642 

(bX3)(vlli)  and  Footnote  4  re- 
vised  33643 

381.402  (a)  revised;  (c)  added 40215 

381.409  Regulation  at  58  FR  47628 

confirmed 12158 

(aXl).  (3),  (6).  (d),  (e),  (fXD.  (2) 
and  (3)  revised;  OMB  number 
45196 

381.412  Regulation  at  58  FR  47628 
confirmed 12158 

(a)  and  (c)  revised;  (b)  table 
amended;  OMB  number 45198 

381.413  Regulation  at  58  FR  47628 
confirmed 12158 

(j)  revised 40215 

(g)  added 45198 

381.445  Regulation  at  58  FR  47628 

confirmed 12158 

381.454  Revised 40815 

381.456  (a)  revised;  (c).  (d)  and  (e) 

added 40215 

381.460  Revised 40216 

381.461  Revised 40216 

381.462  Regulation  at  58  FR  47628 
confirmed 12158 

(aX2),  (3),  (5),  (11),  (13)  and  (16) 
revised;  (d).  (e)  and  (f)  added 
40216 

381.463  Added;  eff.  11-10-85 24228 

381.469  OMB  number 45198 

381.480  Regulation  at  58  FR  47628 

confirmed 121S8 
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TITLE  9    Chapter  Ill-Con. 
381.500  RegrulaUon  at  58  FR  47828 

conflrmed 12158 

(c)  and  (d)  revised 45198 

391.2  Re  vised 63727 

391.3  Re  vised 63727 

391.4  Re  vised 63727 

Proposed  Rules: 

60 23810.36374 

53 33214.49865 

54 24979 

71 33214.49865 

75 50860 

77 23810,36374 

78 2312,  6593.  9938 

82 33214,49865 

91 21675.  24979.  31^6 

92 9679.  23810.  33214.  36374.  43506.  48576, 

49665.54398 

94 3029.  9939.  9941. 17999.  31957,  33214. 

49865 

95 9142.  18003 

101 9681 

102 50861 

113 9681. 13267. 13896.  51390 

117 63612 

160 12863 

161 33214.  49866 

201 26767 

202 9114 

300-399  (Ch.  m) .'. 1499 

301 10246 

306 6929.  21948 

317 12462,  12472.  26916.  27144,  34396 

318 550,  6929,  10246.  21948 

381 551.  6929. 10230,  12462. 12472.  21948. 

22554.  27144.  35639.  44089 
391 32940 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

Chapter  I  Regrulatory  agenda 48558 

0  Authority  citation  revised 17460 

0.735-1  Added 17460 

0.735-2  Redeslgmated  from  0.735- 

21;  heading  revised 17460 

0.735-8  Removed 17460 

0.735-21  Redeslgrnated  as  0.735-2 

17460 

0.735-29  Removed 17460 

0.735-40  Removed 17460 

1.6  (b)  amended 17465 

1.41  (h)  amended 5619 


2.802  (g)  revised 44896 

2.1205  (c)(2)  revised 29189 

2  Appendix  C  amended 36040 

12  Added 23121 

19  Authority  citation  revised 48959 

19.2  Revised 48969 

19.13  (c)  revised 41642 

20  Authority  citation  revised 48959 

20.1—20.602  Sections  and  Appen- 
dixes A.  B  and  D  correctly 
removed;  Appendix  C  cor- 
rectly redesignated  as  Part 

30  Appendix  B 1900 

20.1002  Revised 48959 

20.1008  Added 41643 

20.2202  (d)(2)  revised 14086 

20  Appendix  D  amended 17465 

21  Authority  citation  revised 48959 

21.2  (d)  amended 14086 

(e)  added 48959 

21.3  (e)  amended 5519 

21.21  (c)(3)(l)  amended 14086 

26  Authority  citation  revised 48959 

26.2  (d)  added 48959 

26.24  (aK2)  revised 607 

30.4  Amended 36034 

30.6  (bX2)(lv)  revised;  (b)(2)(v)  re- 
moved  17465 

30.8  (b)  corrected 1618 

30.36  (f)(2)  corrected ., 1618 

30.36  Revised 36034 

30.37  Re  vised 36035 

30.50  (c)(1)  Footnote  1  amended 
14086 

30.70  Table  amended 5619 

30  Appendix  C  correctly  des- 
ignated  1618 

32.51  (a)(3)(lll)  amended 5520 

34.20  (a)  amended 60689 

34.42  Corrected 1900 

36.33  (aXD  Footnote  2  amended 

24086 

35.205  (a)  and  (c)  revised 41643 

35.632  (d)  amended 50689 

40.4  Amended 36035 

40.5  (b)(2)(lv)  revised;  (b)(2)(v)  re- 
moved  17466 

40.34  (a)(2)  amended 41643 

40.36  (e)(2)  corrected 1618 

40.42  Re  vised 36036 

40.43  Re  vised 36037 

40.60  (c)(1)  Footnote  1  amended 

14086 

40.64  (a)  revised 35620 

40  Appendix  A  amended 28229 

50  Policy  statement 35461 
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50.84  (f)(3XvKAX2)  amended 50689 

60.86a  (b)  amended 5520 

50.64  (sXD  amended 6620 

(bb)  revised 10269 

60.66  (eX6Xi)  amended 14087 

60.65a     (b)     introductory     text 

amended 50689 

50.72  (aX2)  Footnote  3  amended 
14087 

50.73  (bX2XllXFX2)  amended 50689 

50.76  (e)(2Xlll)  corrected 1618 

50  Appendix  E  amended 14090 

Appendixes  H.  J  and  K  amend- 
ed  50689 

61  Authority  citation  revised 48959 

51.22  (CX19)  added 48959 

65.2  (c)  added 5938 

65.6    (bXD    and    (3XU)    revised; 

(bX2Xv)  removed 17466 

55.67  (b)(2)(iv)  removed 6938 

55.69   (c)   introductory   text   re- 
vised   5938 

70  Authority  citation  revised 48959 

70.1  (a)  revised;  (d)  added 48960 

70.4  Amended 36037 

70.6  (bX2)(iv)  revised;  (bX2)(v)  re- 
moved  17466 

70.26  (f)(2)  corrected 1618 

70.33  (b)  removed 36037 

70.38  Re  vised 36037 

70.60  (cXD  Footnote  1  amended 

14087 

70.52  (a)  Footnote  1  amended 14087 

71  Authority  citation  revised 48960 

71.0  (e)  added 48960 

72.8  Amended 36038 

72.30  (c)(2)  corrected 1618 

72.54  Revised 36038 

72.74  (a)  Footnote  1  amended 14087 

72.76  (a)  revised 36620 

72.78  Re  vised 36621 

72.86  (b)  revised 36040 

73  Authority  citation  revised 48960 

73.1  (a)    Introductory    text   and 
I  (1X11)  revised;  (aXlXlXE)  and 

I  till)  added 38899 

(b)(9)  added 48960 

73.21  (b)(l)(xill)  added 38899 

73.26  (1X1)  amended 50689 

73.46  (bX4)  and  (1)  revised;  (bXlO). 

(11)  and  (12)  added 38348 

73.50  (dXD  amended 50689 

73.55  (cX7)  through  (10)  added 38900 

73.57  (dX3)  revised 662 

(bX2)(lv)  revised 38664 


73.67  (eX3Xvll)  Footnote  1  and 
(gX3Xill)  Footnote  1  amend- 
ed  14087 

73.71  (aXD  Footnote  1  amended 

14087 

73  Appendix  A  amended 17466 

Appendix  B  amended 50689 

74  Authority  citation  revised 48960 

74.2  (d)  added 48960 

74.13  (aXD  revised 35621 

74.15  Re  vised 35621 

76.31  Revised 36621 

76.32  (b)  revised 36622 

76.33  (a)  revised 35622 

75.34  Re  vised 36622 

75.35  (a)  revised 35622 

76  Added 48960 

95  Authority  citation  revised 48974 

96.1  Revised 48974 

96.3  Revised 48974 

95.5  Amended 48974 

95.15  (a)  and  (b)  revised 48974 

95.25  (a)  introductory   text,   (1) 

and  (2)  revised 48976 

95.31  Revised 48976 

95.33  Re  vised 48975 

95.36  Re  vised 48875 

95.36  Heading,  (a)  and  (e)  revised 
48975 

95.37  Heading  and  (a)  revised 48975 

96.41  Revised 48976 

96.45  (a)  revised 48976 

95.47  Re  vised 48976 

95.51  Revised 48976 

95.57  (c)  revised 48976 

95  Appendix  A  removed 48976 

110  Authority  citation  revised 48997 

110.2  Amended 48997 

110.4  Amended 48997 

110.7  Amended 48997 

110.20  (a)  and  (f)  amended 48987 

110.21  (a)(3)  and  (b)(1)  revised; 
(a)(4)  and  (c)  added 48997 

110.22  (a)(1),  (2),  (b)  and  (c)  re- 
vised; (a)(3)  and  (d)  added 48997 

110.23  Revised 48997 

110.29  Amended 

110.30  Redesignated  as  110.31; 
new  110.30  added 

110.31  Redesignated  as  110.32; 
new  110.31  redesignated  from 
110.30;  new  (a)  and  new  (d) 
amended 

110.32  Redesignated  from  110.31 

110.43  (a)  revised ........................... 
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TITLE  10  Chapter  l-Con. 

(a)  amended 50689 

110.50  (b)(3)  amended 48998 

110  Appendix  F  amended 48998 

150.16  (a)  revised 35622 

150.17  (a)  revised 35622 

170.3  Amended 36917 

170.11  (a)(9)  added 36917 

170.20  Revised 36917 

170.21  Introductory  text  revised; 
table  amended 36917 

170.31  Revised 36918 

171  Authority  citation  revised 12543 

171.11  (a)  revised 12643 

(a)(2)  revised 36924 

171.15  (c)(3)  and  (4)  added 26098 

(a),  (b)(3).  (c)(2),  (d)  and  (e)  re- 
vised  36924 

171.16  (f)  and  (g)  added 26099 

(c)  introductory  text,  (4),  (d) 

and  (e)  revised 36924 

171.17  Revised 36928 

171.19  (b)  and  (c)  revised 36928 

Chapter  II— Department  of  Energy 
<Part$  200-699) 

430.2  Amended;  interim 49473 

430.22  Redesigmated    as    430.23; 

new  430.22  added;  interim 49474 

430.23  Redesigmated  as  430.24; 
new  430.23  redesigmated  from 
430.22;  interim 49474 

(r)  added;  interim 49475 

430.24  Redesignated  from  430.23; 
Interim 49474 

(r)  added;  interim 49475 

430.25  Added;  interim 49475 

430.21—430.27  (Subpart  B)  Appen- 
dix R  added;  interim 49476 

430.32  (n)  added;  interim 49475 

430.62  (a)(2)  amended;  interim 49476 

435.109  Amended 18293 

600.2  (g)(l)(i)  and  (11)  amended; 

interim 53265 

600.4  (a)(1),  (c)(2)(l)  and  (3) 
amended;  interim 53265 

600.5  Amended;  interim 53265 

600.7  (b)(2)  amended;  interim 53265 

600.9  (c)(19)  amended:  interim 53265 

600.10  (e)(3)  amended;  Interim 53265 

600.12  (c)  revised 18474 

600.14  (c)  amended;  interim 53265 

600.15  (b)(4)  amended;  interim 53265 

600.20  (c)  amended;  interim 53266 

600.25  (d)  amended;  interim 53266 

600.26  (dXlXi)  through  (v) 
amended;  interim 53265 


600.28  (a)(3)  and  (b)  introductory 

text  amended;  interim 53265 

600.29  (a)(1),  (b)  introductory 
text,  (5),  (d)  and  (f)  amended; 
interim 53266 

600.31  (b)  Introductory  text,  (1), 
(d)(1)  and  (f)(4)  amended;  in- 
terim  53266 

600.32  (cXD  amended;  interim 53266 

600.33  (b)(2)  amended;  interim 53266 

600.100— 600.181  (Subpart  B)  Re- 
vised; interim 53266 

600.200—600.207  (Subpart  C)  Re- 
designated from 
600.400—600.452     Subpart     E; 

heading  revised;  interim 53264 

Redesignated  as  600.300—600.307 
Subpart  D;  interim 53265 

600.200  (c)  amended;  interim;  in- 
terim  53266 

600.202  (b)(l)(iil)  amended;  in- 
terim  53266 

600.203  Amended;  interim 53266 

600.205  Amended;  interim 53266 

600.206  Introductory  text  and  (c) 
amended;  interim 53266 

600.207  (b)(1)  amended;  interim 
53266 

600.300-600.317  (Subpart  D)  Re- 
designated &s  600.400—600.417 
Supbart  E;  redesignated 
from  600.200—600.207  Subpart 
C;  heading  revised;  interim 
53265 

600.302  (d)  amended;  interim 53266 

600.303  (c)  amended;  interim 53266 

600.306  (a)  and  (b)  amended;  in- 
terim  53266 

600.314     (b)     introductory     text 

amended;  Interim 53266 

600.400—600.417  (Subpart  E)  Re- 
designated as  600.200—600.252 

Subpart  C;  interim 53264 

Redesignated  from 
600.300—600.317  Subpart  D; 
heading  revised;  interim 53265 

600.441  (e)(2)(i)  amended;  interim 

53266 

Chapter  III— Department  of 
Energy  (Parts  700—999) 

710  Authority  citation  revised 35185 

Heading  revised 35186 

710.1—710.34  (Subpart  A)  Revised 

35185 

765  Added 26726 
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766  Revised 41963 

830  Added 15851 

Chapter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1000-1099) 

1050  Authority  citation  revlBed 

44896 

1050.108  (e)  revised 44896 

1050.401  (Subpart  D)  Revised 44896 

Chapter  Xl-Unlled  States  Enrich- 
ment Corporation  (Parts 
1101-1102) 

Chapter  XI  Established 16979 

1102  Added 27437 

Chapter  XVll-Defense  Nuclear 
Facilities  SalMy  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ment  21640 

Proposed  Rules: 

0-199  (Ch.  D 36374 

2 24371,  43296.  46004.  46574,  49215,  50706 

9 30308 

19 8132,6792 

20„ 4868,  6132,  6792,  9146,  17746.  30724. 

37950,  43200.  47565 

21 6792,  53372 

26 6792,  24373 

30 19147.  32138,  43200 

32 17286 

34 9429 

35 30724.37950 

40 19147,  32138.  43200 

50 979.  14373. 17499,  19147,  23641,  42182, 

43200,  47817,  48180.  50513.  52255. 

52707.  53613.  53868 

51 2642.  6792.  23090.  37724,  43200,  46574 

52 29965,52255 

54 46574 

61 17062,  39485,  52941 

70 6792.  19147,  32138,  43200 

71 6792,  8143,  26608 

72 19147,  28496.  32138,  43200.  44381 

73 6792,  23641 

74. 


74 6792 

78 6792 

95 6792 

100 52255 

150 9429 

170 12555,  24065 


171 12556,  24066 

200-699  (Ch.  ID 9682 

430. ..10334,  10464, 15868, 18502,  49478.  51140 

436 17204. 19160 

451 24962 

474 6336 

600 63706 

700-999  (Ch.  m) 9682 

810 44381.  49466 

960 19680 

1000—1099  (Ch.  X) 9682 

1008 34767 

1008 46522 

1101 9150 

1102 14789 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  l-Federal  Election 
Commission  (Parts  1-9099) 

8  Added 32323 

8.4  (aK2)  corrected 40639 

102.14  (bK3)  added  (effective  date 

pending) 17269 

Regulation  at  59  PR  17269  eff. 

6-30-94 33643 

(bX3)  corrected 35785 

104.7  Regulation  at  58  PR  67729 

eff.  3-3-94 10067 

107  Revised  (effective  date  pend- 
ing)  33615 

Technical  correction 39635 

Regulation  at  59  FR  33616  eff. 

8-25-94 43726 

114  Technical  correction 39635 

114.1  (aX2Xviii)  revised  (effective 

date  pending) 33615 

Regulation  at  59  FR  33615  eff. 

8-25-94 43726 

9006  Revised  (effective  date  pend- 
ing)  33616 

Technical  correction 39635 

Regulation  at  59  FR  33616  eff. 
8-25-94 43726 

Proposed  Rules: 

1 53946 

8 11211, 14022 

100 42183 

102 14794 

110 60708 

113 42183 

9003 51006 

9004 61006 

9006 61006 
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TITLE  11    Proposed  Rules:— Con. 

9007 51006 

9033 


9034. 
9037. 
9038. 


.51006 
.51006 
.51006 
.51006 


TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptrolier  of  the 
Currency.  Department  of  ttie 
Treasury  (Parts  1—199) 

3  Appendix  A  amended 10952, 10953 

4  Heading  revised 46326 

Authority  citation  revised 46326 

4.1 — 4.19  Designated  as  Subpart 

A;  heading  added 46326 

4.1a  (a)(1)  amended 46326 

4.61-4.74  (Subpart  C)  Added 46326 

6.33  Regulation  at  57  FR  49642 

confirmed:  (bX8)  revised 22498 

27  Authority  citation  revised 26415 

27.3  (a)  and  (b)(l)(xx)  revised 26415 

27.4  (cK6)  revised 26415 

27.7  (b).  (c)  Introductory  text  and 

(d)  revised 26415 

27  Heading  to  Part  27  appendixes 

added:  Appendix  n  revised 26415 

Appendix  m  revised 26417 

Apendlx  IV  revised 26418 

Appendix  IV  correctly  revised 

31924 

34  Statement  and  order 6531,  40202 

34.42  (d)  through  (1)  redesignated 
as  (e)  through  (m):  new  (d) 
added 29499 

34.43  (a)  revised:  (b),  (c)  and  (d) 
redesignated  as  (d),  (e)  and 
(f):  new  (b)  and  new  (c)  added 
29499 

34.44  Re  vised 29500 

34.45  (b)  revised 29500 

34.41—34.47  (Subpart  C)  Appendix 

A  removed 29500 

CtKipter  II— Federal  Reserve 
System  (Parts  200-299) 

201  Authority  citation  revised 29538 

201.51  Revised 29538,  44313 

201.52  Revised 29538 

205  Authority  citation  revised 10683 

205.15  Added 10683 

205  Appendix  A  amended 10683 

207  ore  margin  stock  lists.... 4549,  23124. 

37651,  54381 


208.22  Added 28761 

210  Authority  citation  revised 22965 

210.1  Amended 22965 

210.2  (g)  Introductory  text  re- 
vised; (p)  added 22965 

210.3  (a)  amended:  (0  added 22965 

210.5  (a)  introductory  text  and 
(2)  revised:   (bX3)  amended: 

(d)  added 22965 

210.6  (b)  and  (c)  amended:  (b)(1) 

and  (2)  revised 22966 

210.9  (a)(5)  revised 22966 

210.12  (a)  amended:  (d)  through 
(g)  redesignated  as  (e) 
through  (h);  new  (d)  and  (1) 
added:  (c)  Introductory  text, 
(2),  new  (e)  concluding  text 

and  (h)  revised 22966 

210.13  Revised 22966 

210.14  Revised 22967 

215  Authority  citation  revised 8837 

215.1—215.13  (Subpart  A)  Revised 

8837 

215.2  (cX4)  and  (d)  Introductory 

text  corrected 37930 

215.3  (b)(2)  corrected 37990 

215.4  (e)(1)  introductory  text  and 
Footnote  3  corrected 37930 

215.5  (b)  and  (cX4)  corrected 37930 

215.11  (b)(1)  corrected 37930 

215.21  (a)  amended:  Footnote  10 
removed:  Footnotes  11  and  12 
redeslgrnated  as  Footnotes  5 

and  6 8842 

215.22  (cXlXil)  amended 8842 

220  ore  margin  stock  lists.... 4649.  23124, 

37661,  54381 
Authority  citation  revised 53567 

220.1  (b)(1)  amended:  (bX3)  added 
53567 

220.2  (h)  revised:  (w)  through  (aa) 
redesignated  as  (x)  through 
"(bb);  new  (w)  added 53567 

220.4  (c)(3)  revised:  (d)  amended 

63668 

220.8  (bX4)  amended:  (bXlXD  in- 
troductory text,  (11),  (3). 
(c)(2)(l)  and  (d)  revised 53668 

220.18  Redesignated    as    220.19: 

new  220.18  added 53668 

220.19  Redesignated  from  220.18 
53568 

221  ore  margin  stock  lists.... 4549.  23124, 

37661,  54381 
224  ore  margin  stock  lists.... 4549,  23124, 

37651.  64381 
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225  Statement  and  order 6531.  40202 

Authority  citation  revised 22968. 

29600 
225.4  (bXD  revised:  (b)(6)  added 

22968 

(d)  removed:  (e)  through  (g)  re- 
designated as  (d)  through  (f) 
39679 

225.7  Added  . ........ .V.... ..................... .39679 

226.62  (d).  (e),  (f)  and  (g)  through 
(k)  redesignated  as  (e),  (f). 
(g)  and  (1)  through  (m):  new 

(d)  and  new  (h)  added 29500 

226.63  Heading  and  (a)  revised: 

(b)  and  (c)  redesignated  (d) 
and  (e):  new  (b)  and  new  (c) 
added 29600 

225.64  Revised 29501 

225.65  (b)  revised 29601 

226.61—226.67  (Subpart  O)  Appen- 
dix A  removed 29501 

226  Order 6532 

Authority  citation  revised 40204 

226.16    (eX3)   and    Footnote    36b 

added 40204 

226.16  Footnotes  36b  and  36c  re- 
designated as  36c  and  36d 40204 

226.23  (eX3)  and  Footnote  48(b) 

added 40204 

229  Appendixes  A  and  B-2 
amended 48790 

230  Determination 24032 

230.2  (a)  and  (h)  amended 62658 

230  Supplement  I  added 40221 

Supplement  I  amended 62668 

231  Added 4784 

264b.3  (d)  amended 12805 

266.11  (cXllXv)  revised 22968 

268  Revised 16098 

CtKspter  III— Federal  Deposit  in- 
surance Corporation  (Parts 
300-399) 

303  Authority  citation  revised 7198 

303.0  Re  vised 52660 

303.2  Heading  and  (a)  introduc- 
tory text  revised 4250 

(a)  introductory  text  amended: 

(c)  revised 43282 

303.4  (bXD  amended 52662 

303.5  (e)  introductory  text 
amended 52662 

303.6  (a)(3),  (OdXiiXB)  heading 
and  (2)  revised;  (OdXii)  in- 
troductory text,  (3)  and  (4) 
amended 4250 


Footnote  5  removed;  (a)(2),  (3), 
(OdXliXA)  heading  and  re- 
vised  43282 

(eXl)  concluding  text  redesig- 
nated as  (eXlXlii);  (b),  new 
(eXlXili).  (2)  revised:  (e)(lXl). 
(ii),  (1X3)  and  (kX2)  Footnote 
7  amended , 

303.7  Heading,  (aXlXi).  (ii). 
(iiiXD),  (2)(1),  (ii),  (B),  (bXl). 
(2).  (5).  (8).  (9).  (cXl).  (3). 
(dXlXi).  (iiiXA).  (2X1).  (3). 
(4Xxil).  (eXl).  (2X1).  (f)(1).  (2). 
(3X1).  (ii).  (ill).  (4X1).  (6)  and 
(6)  amended 

303.8  (aXl).  (bXl).  (c).  (e).  (fXD. 
(gXl).  (2).  (h).  (1X1)  and  (2) 
amended 52663 

303.9  Revised 52683 

303.10  (aX2).  (bX2Xi)  and  (cXlXD 
amended S2667 

303.11  (b)  revised 52667 

303.13  (bXl).  (CXIXI).  (2).  (dXD. 
(2X1).  (e),  (f)(1).  (3).  (4)  and 

(g)  amended:  (h)  revised 52667 

303.14  (aX4Xiv)  amended;  (e)  re- 
vised  52667 

303.15  Added:  Interim ^ 7198 

304.6  Removed 50828 

304.7  Table  amended 50828 

323  Statement  and  order 6531,  40202 

Authority  citation  revised 29501 

323.2  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29501 

323.3  Heading  and  (a)  revised;  (d) 
amended;  (b),  (c)  and  (d)  re- 
designated as  (d).  (e)  and  (f); 

new  (b)  and  new  (c)  added 29501 

323.4  Re  vised 29502 

323.5  (b)  revised 29502 

323  Appendix  A  removed 29602 

325  Authority  citation  revised 3784 

325.1—325.6  (Subpart  A)  Appendix 

A  amended 3784 

327.4       (bX2XlvXB)       amended; 

.  (b)(2Xv)  added 29715 

338.4  (b)  revised 52668 

346.6  (a)(7)    correctly    removed; 

CFR  correction 63568 

CtKipter  IV— Export-Import  Bank 
of  the  United  States  (Parts 
400-499) 

412  Added „ 31136 
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TITLE  12  , 

Chapter  V— Office  of  Thrift  Super- 
vision, Deportment  of  the  Treas- 
ury (Parts  500-599) 

Chapter  V  Nomenclatvtre  change 

18475 

500  Authority  citation  revised 53570 

500.30  (a)  amended 53570 

503  Authority  citation  revised 18475 

503.1  (e)  amended 18475 

504  Authority  citation  revised 18475 

504.3  Introductory  text  amended 
18475 

504.4  Amended 18475 

505  Authority  citation  revised 18475 

505.2  Amended 18475 

505.4  Amended 18475 

506.1  (b)  table  amended  (0MB 
numbers) 44622 

(b)  table  amended  (OMB  num- 
bers)  53670 

508  Authority  citation  revised 53570 

508.13  (b)  amended 53570 

515  Authority  citation  revised 18475 

515.2  Amended 18475 

515.4  (a)  introductory  text  and 

(b)  amended 18475 

515.5  Amended 18476 

544  Authority  citation  revised 18476 

544  Appendix  amended 18476 

545.32  (b)(2)  amended 29502 

545.33  (c)  Introductory  text 
amended 53570 

545.35  (b)  amended 53570 

545.74       (b)(2),       (c)(5Kv)       and 

(d)(l)(iv)  amended 53570 

545.81  (d)  heading,  (1)  introduc- 
tory text  and  (2)  revised;  (d) 
Introductory  text  added 53570 

545.108  (b)  amended 29502 

545.141  (d)  removed;  (e)  revised 

53571 

546  Authority  clUtlon  revised 44622 

546.1  Revised 44622 

546.2  Revised 44622 

546.3  Revised 44623 

546.4  Amended 44623 

552.2-6  Revised 44623 

552.2-7  Added 44623 

552.3  (a)  designation  removed 53571 

552.4  (d)  amended 18476 

552.6  (d)(1)  amended 18476 

552.13  (a)  through  (f).  (Wd).  (2) 

Introductory  text,  (ill),  (iv), 
(j).  (k)  and  (1)  revised;  (g)  re- 
moved  44623 


552  Appendix  amended 18476 

558.1  (a)  amended;  (b)(6)  revised 
53571 

558.2  Re  vised 53571 

561.5  Added 18476 

563  Authority  citation  revised 53571 

563.22  (c),  (d),  and  (e)  redesig- 
nated as  (d),  (e)  and  (f);  (e) 
introductory  text  and  (1)  re- 
moved; new  (e)(2),  (3),  (4), 
(f)(1)  Introductory  text,  (1) 
through  (xl),  (xlv),  (xv). 
(xvil)  and  (xvlll)  redesig- 
nated as  (e)(1),  (2),  (3),  (f)  in- 
troductory text,  (1)  through 

(11),  (12),  (13),  (14)  and  (15); 
(a),  (b),  new  (d),  new  (e)(1), 
(2).  (f)(1),  (9),  (14)  and  (g)  re- 
vised; new  (f)(l)(xii),  (xlll) 
and  new  (xvl)  removed;  new 
(c).  new  (eK4),  new  (5)  and  (h) 
added 44624 

563.43  Introductory  text  revised; 
(c)  and  (d)  amended;  (e) 
added 53571 

563.93  (f)(1)  amended 53571 

563.96  Removed 53571 

563.170  (c)(l)(lv)  revised 29502 

(c)(10)(l)(B)  revised 53571 

563.176  (e)  removed 53571 

563b.2  (a)(14)  removed:  (a)(15) 
through  (19)  and  (29)  through 
(40)  redesignated  as  (a)(14) 
through  (18)  and  (30)  through 
(41);  new  (a)(16)  revised;  new 
(aK19)  and  (29)  added;  in- 
terim  22732 

563b.3  (c)(2Kl),  (U).  (4)(1)  through 
(iv),  (5)(1)  and  (11)  redesig- 
nated as  (c)(2)(ii),  (ill).  (4)(ii) 
through  (V),  (5)(11)  and  (ill): 
new  (cK2)(i),  new  (4K1).  new 
(5)(i)  and  (g)(4)  added; 
(c)(6)(l),  (Iv).  (7),  (14),  (23). 
(d)(4),  (g)  heading,  (l)(i),  (11) 
and  (3)  revised;  (g)(l)(lli)  re- 
moved  22733 

563b.4  (bKD  amended;  (c)  revised; 

interim 22734 

563b.5  (d)(4)  and  (e)(5)  revised;  in- 
terim  22734 

563b.7  (f)(l)(il)  and  (3)  revised; 
(f)(l)(iil)  amended;  (f)(l)(lv) 
added;  Interim 22734 

563b.8  (e)(1)  and  (tXD  amended; 

interim 22735 
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563b.l0  Revised;  interim 22735 

563b.l00  Amended;  interim 22735 

563b.l01  Amended;  interim 22735 

564  Statement  and  order 6531,  40202 

Authority  citation  revised 29502 

564.2  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29502 

564.3  (a)  revised;  (b),  (c)  and  (d) 
redesignated  as  (d),  (e)  and 
(f);  new  (b)  and  new  (c)  added 
29502 

564.4  Re  vised 29503 

564.6  (b)  revised 29603 

564.8  (d)  Introductory  text  and 
(2)  amended;  (dXD  removed; 
(dX2)  designation  removed 29503 

(d)  introductory  text  amended 

53571 

564  Appendix  A  removed 29503 

567  Authority  citation  revised 4788 

567.1  (V)  revised 12810 

567.6    (aX2Xi)    and    (11)   revised: 

(aX2Xiil)  removed 4788 

667.6  (aXlXillXC)  revised;  efT.  In 
part  3-18-94  to  9-29-94  and  9- 
30-94 12810 

(aXlXIv)(L)  revised 4788 

667.7  (a)  amended 12811 

667.9  (cXl)  revised 4788 

567.12  Added 4788 

571.6  Removed 44627 

574.6  Heading  amended;  (b)  re- 
moved; (c)  amended  and  re- 
designated as  (b) 58571 

574.6  (a)  revised 28470 

574.7  Heading  and  (c)  revised 28471 

(aXD  and  (b)  amended 44627 

575.7  (e)  added;  interim 22735 

575.13  (aX4)  amended;  interim 22735 

(cX3Xi)  revised 44627 

590  Authority  citation  revised 53671 

Chapter  Vl-Form  Credit 
Administration  (Parts  600-699) 

600  Authority  citation  revised 21641 

600.1    Amended    (effective    date 

pending) 21641 

Regulation  at  59  FR  21641  eff. 

4-26-94 27970 

600.4  (b)  revised;  (c)  and  (d)  added 
(effective  date  pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.5  (a),  (b)  and  (c)  redesignated 
as  (b).  (d)  and  (e).  new  (a) 


and  new  (c)  added;  new  (b) 

and  new  (d)  revised  (effiectlve 

date  pending) 21642 

Regulation  at  59  FR  21642  eff. 

4-26-94 27970 

600.10  (c)  amended  (effective  date 

pending) 21642 

Regulation  at  59  FR  21642  e^. 

4-26-94 27970 

604  Authority  citation  revised 21642 

604.440  Amended  (effective  date 

pending) 21642 

Regulation  at  69  FR  21642  eff. 

4-26-94 27970 

606   Authority  citation  revised 

(effective  date  pending) 21643 

606.502    (f)    amended    (effective 

date  pending) 21643 

Regulation  at  69  FR  21643  eff. 

4-26-94 27970 

607.2      (b)      introductory      text 

amended 37403 

608  Added  (e£fectlve  date  pend- 
ing)  13187 

Regulation  at  69  FR  13187  eff. 

6-6-94 23615 

611  Authority  citation  revised 37411 

611.400    Revised    (effective    date 

pending) 37411 

Regulation  at  59  FR  37411  eff. 

8-22-96 46972 

611.1130   (a)   amended   (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 

4-26-94 27970 

612  Revised  (effective  date  pend- 
ing)  24894 

614.4240-614.4267  (Subpart  F)  Re- 
vised; interim 46730 

614.4266  (e)  correctly  designated 

60964 

614.4351  (a)  revised 37403 

614.4443  (c)  revised;  interim 46734 

614.4516    Regulation    at    58    FR 

62514  eff.  3-15-94 11896 

614.4710  (aXlXD  amended 37404 

615.6060    (a)    revised    (eCfectlve 

date  pending) 3787 

Regulation  at  69  FR  3787  eff.  3- 

18-94 12811 

616.6131    Regulation    at    68    FR 

63055  eff.  3-15-W 11898 

(t)  amended 37404 

616.5132    Regulation    at    68    FR 

63056  eff.  3-15-94 11896 
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TITLE  12  Chapter  Vl-Con. 

615.5133  Regrulation  at  58  FR 
63056  eff.  3-16-94 11898 

615.5134  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5135—615.5160      (Subpart      E) 
•Regulation  at  58  FR  63055  eff. 
3-15-94 11898 

615.5135  Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5136  Regulation  at  58  FR 
63067  eff.  3-15-94 11898 

616.5140    Regulation    at    68    FR 

63057  eff.  3-15-94 11896 

(aX8)(l)(B)     and     (llXli)     cor- 
rected  22736 

616.6141    Regulations    at    58    FR 

63056,  63056  and  63058  eff.  3- 

16-94 11898 

615.5142    Regulations    at    58    FR 

63066  and  63068  eff.  3-16-94 11898 

615.6150    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5151    Regulation    at    58    FR 

63056  eff.  3-16-94 11898 

616.5160    Regulation    at    58    FR 

63066  eff.  3-15-94 11898 

615.6170—615.6172      (Subpart      F) 

Regulation  at  58  FR  63058  e^. 

3-16-94 11898 

616.6170    Regulation    at    68    FR 

63056  eff.  3-15-94 11898 

615.5171    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.6172    Regulation    at    68    FR 

63066  eff.  3-15-94 11898 

616.5173  Regulation    at    68    FR 

63058  eff.  3-15-94 11898 

615.5174  Regulation  at  58  FR 
63058  eff.  3-15-94 11898 

615.5180    Regulation    at    58    FR 

63066  eff.  3-15-94 11898 

616.5201  (a)  through  (1)  redesig- 
nated as  (b)  through  (g)  and 
(i)  through  (n);  new  (a)  and 
new  (h)  added;  new  (j)  re- 
vised; new  (k)  amended 37404 

615.6210  (d)  and  (e)  redesignated 
as  (e)  and  (f);  new  (e)(4) 
through  (7)  redesignated  as 
(e)(6)  through  (9);  (c).  new 
(f)(1).  new  (3)(i)  and  new 
(ii)(DXi)  amended;  new  (e)(3) 
removed;  new  (d),  (e)(3).  (4) 
and  (5)  added;  new  (e)(2)  re- 
vised  37404 


616.5495   (b)   amended   (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 , 27970 

618.8270  Revised  (effective   date 

pending) 37411 

Regulation  at  59  FR  37411  eff. 
8-22-96  45972 

618.8320  (b)(n)  added;  inteito 

618.8326  (b)  amended;  Interim 46734 

620.1  (j)  amended 37406 

620.6  (1)  revised  (effective  date 

pending) 37412 

Regulation  at  69  FR  37412  eff. 
8-22-95 45972 

630  Added  (eH^ective  date  pend- 
ing)  46742 

660  Added  (effective  date  pend- 
ing)  9626 

Regulation  at  59  FR  9626  eft.  9- 
13-94 46913 

Chapter  Vll-Notiorial  Credit 
Union  Administration  (Parts 
700-799) 

701  Authority  citation  revised 39424 

Authority  citation  corrected 
52862 

701.1  Re  vised 29075 

Amended 36041 

701.2  (b)  and  (c)  amended 36041 

701.6  (a),  (b)(2)  and  (3)  revised 33421 

701.14  (f)  amended 36042 

701.21  (cX7)(ii)(C)  revised 39425 

701.31  (d)(3)  amended 36041 

701.32  (bX2).  (3)  and  (4)  redesig- 
nated as  (bX4).  (5)  and  (6); 
(b)(1)   and   new   (6)   revised;    • 
new  (b)(2)  and  new  (3)  added 
26102 

704.10  (b)(2)  amended 47072 

704.11  (aXD  and  (2)  amended 47072 

704.13  (c)  amended 47072 

704.16  Amended 47072 

704  Appendix  B  amended 47072 

707  Compliance  date  extended 39425 

707.2  (r)  amended 13436 

707.8  (c)(5)  revised  (0MB  number 
pending) 13436 

707.9  (b)  revised  (0MB  number 
pending) 13436 

707  Appendix  B  amended 13436,  13437 

708  Redesignated  as  708b 48792 

708a  Added;  Interim 48792 

708b  Redesignated  ftom  706 48792 

709.8  (cXD  amended 36041 
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709.9  (b)  amended 36041 

722  Statement  and  order 6631.  40202 

741.6  (a)  amended 26103 

741.11  (bXl).  (c).  (d)  and  (g)  re- 
vised  33421 

745.202  (a)  amended 36041 

747.306  (b)  amended 36041 

747.307  (a)  amended 36042 

747.609  (d)  amended 38041 

747.616  Amended 36041 

790  Authority  citation  revised 36041 

790.2      (b)(6)      redesignated      as 

(bX6Xl)  and  (11);  (bXD,  (3). 
new  (6X1).  (8)  and  (9)  amend- 
ed; (b)(6Xiil).  (13).  (14)  and 
(15)  added:  (d)  and  (e)  re- 
moved  36042 

(bX6Xli)  removed;  (bX6XilI)  re- 
designated as  (bxexii); 
(b)(10)  revised;  (bX16)  added 

47072 

791.8  (c)  amended 36041 

792  Authority  citation  revised 36041 

792.2  (gXD  amended 36041 

(f).  (gXD  and  (2)  amended 36042 

792.5  (bXlXD.  (11)  and  (2)  amend- 
ed  38042 

792.22  (a)  amended 38041 

792.24  (bX3)  amended.'. 36042 

792.26  (a)  amended 36041 

792.27  (a)  and  (c)  amended 36041 

792.37  (a)  amended 36042 

792.40  Amended 36041 

792.50  (a)  amended 36042 

792.170  (c)  amended 36042 

793  Authority  citation  revised 36041 

793.2  (c)  amended 38041 

794.170  (c)  amended 38042 

CtKipter  IX— Federal  Housing 
Finance  Board  (Parts  900—999) 

936  Authority  citation  revised 2949 

935.1  Amended 2949 

935.6  (a)(2)  amended;  (aX3)  and 

(b)  through  (g)  added 2949 

936.17  Revised 2960 

Ctiapter  XI— Federal  Financial  In- 
stitutions Examination  Council 
(Parts  1100-1199) 

lioe.300— 1102.304  (Subpart  D)  Au- 
thority citation  revised 1902 

110B.305  Added 1902 

110B.306  Added 1902 

1102.307  Added 1902 


CtKipter  XIV-Farm  Credit  System 
insurance  Corporation  (Parts 
1400-1499) 

1402  Added 24638 

1403  Added;  interim 53084 

1408  Added 


CtKipter  XVi-Resdution  Trust 
CorporaHon  (Parts  1600-1699) 

1609  Revised;  interim 63671 

1627  Revised 5039 

1630  Added;  interim 8846 

Regrulation  at  58  FR  8845  con- 

llrmed 37931 

1640  Added;  Interim 47793 

Proposed  Rules: 

3 8420. 18328.  26466.  27116.  45243.  52100 

25 5138.  61232 

26 29740 

32 6593 

203 30310.  51323 

205 10684,  10698,  23031 

208 8420,  26456.  27116.  27427.  43508,  52100 

212 7909 

213 3796 

220 33923 

226 12202,  26466.  27116,  39709,  43508. 

52100,  53761 

228 6138,51232 

230 1921.  5536,  24376.  24378.  35271 

261a 5548 

303 21676 

304 15869,  29965 

325 8420.  27116.  37726,  52714 

327 9687.  29965,  60710 

333 30316 

335 22556 

336 35480 

337 41990 

345 5138,61232 

348 18764 

362 


366. 
500. 
646. 


29559 

32661 

18979 

18979 

550 13461 

662 13461,  18979 

662 „ 13461 

663 13461,  18979 

563b 18979,  22764,  29480,  29975 

663e 5138,  51232 

567 8420.  27116,  30538.  32143 

671 13461 
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TfTlE  12  Proposed  Rules:— Con. 

574 18979 

575 22764.  29480,  29975 

600-699  (Ch.  VI) 15664 

611 54399 

617 31662 

618 54399 

620 54399 

630 5341 

701 8424, 10334, 11937 

704 18503,  48832 

707 39486 

708 33702 

741 8424 

960 1323 

1403 24988 

1635 48577 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  i— Small  Business 
AdmlnistroHon  (Parts  1-199) 

101.3-2  Amended 37413 

102.35  (a)  revised 4553 

107  Authority  citation  revised 16916, 

16842 
107.1  Amended 16916.  16942 

107.3  Amended 16916, 16943 

107.4  (bKD.  (2)  and  (3)(1)  revised; 

(c)  amended;  (f)  added 16945 

107.101  (d)  and  (e)  redesigrnated  as 
(e)  and  (f);  (a)  and  new  (e)  In- 
troductory text  revised;  new 

(d).  (gr).  (h)  and  (1)  added 16945 

107.103  Revised 16946 

107.201—107.205         Undesignated 

center  heading  removed 16918 

107.201  Removed 16818 

107.202  Removed 16918 

107.203  Removed 16818 

107.204  Removed 16818 

107.205  Removed 16818 

107.210—107.263         Undesignated 

center  heading  added 16918 

107.210  Added 16918 

107.215  Added 48562 

107.220  Added 16821 

107.230  Added 16921 

107.240  Added 16923 

107.241  Added 16923 

107.242  Added 16924 

107.243  Added 16925 

107.244  Added 16826 

107.246  Added 16827 

107.246  Added 16828 


107.247  Added 16828 

107.250  Added 16928 

107.260  Added 16930 

107.261  Added 16830 

107.262  Added 16832 

107.263  Added 16833 

107.302  Revised 16946 

107.303  (b)  redesignated  as  (c);  (a) 
and  new  (c)  introductory 
text,  (6)  and  (7)  Example  re- 
vised; new  (b)  added 16947 

107.304  Heading,  (a)(1)  and  (b)  re- 
vised; (c)  added 16947 

107.305  Added 16948 

107.401  (a)(5)  revised 16948 

107.402  (a)  and  (d)  revised;  (e).  (f) 

and  (g)  added 16948 

107.403  (b)(1)  revised 16849 

107.501  (c)  amended 16848 

107.601  (g)  amended;  (h)(1)  re- 
vised  16949 

107.705  (a)(8)  added 16949 

107.706  Revised 16949 

107.707  Revised 16960 

107.708  Revised 16950 

107.710  (b)(3)  revised 16860 

107.711  Revised 16850 

107.712  (c)  amended 16860 

107.901  (a)  amended 16933, 16951 

107.906  (a)  revised 16933 

107.1004  (a)  amended 16933 

107  Appendix  in  added 16951 

Appendix  DI  correctly  added 

28471 

108.8  (g)  revised 36045 

120.101-2  (b)  removed;  (c)  through 
(h)  redesignated  as  new  (b) 

through  (g) 36044 

121  Waiver 38113.  38114.  38115 

121.601  Table  revised 16618 

Table  corrected 19763 

Clarification 23131 

Table  amended 47245 

Footnotes  19  and  23  corrected 

50864 

121.802  (a)(2)  amended;  (a)(3)  re- 
designated   as     (aK4);     new 

(aK3)  added 16856 

(a)(3)  revised 28234 

(a)(4)  correctly  designated 38116 

121.906  (b)(3)  revised 12814 

(bKD  revised;  (b)(4)  added 49173 

(bK3)  amended 49174 

121.1102  (a)(3)  added 12814 

121.1106  (bX3)  revised 12814 


OCTOBER  1994  57 

CHANGES  JANUARY  3.  1994  THROUGH  OaOBER  31.  1994 


(bXD  revised;  (bX3)  amended; 

(bK4)  added ..49174 

121.1603  (a)(4)  amended .T&9427 

121.1711  Revised 45621 

121.1713        Introductory        text 

amended 45621 

121.1721  (a)  amended 46621 

121.1722  Amended 46621 

122.62—122.62-4  Added 5841 

123.3  Amended;  interim 10854 

123.25  (a)  and  (b)  revised 6214 

(a)  re  vised 36046 

123.41  (b)(2)(ix)  revised 10956 

(bK2)  re  vised 36045 

124.107  Introductory  text  and  (a) 
revised;  (b)  and  (c)  redesig- 
nated as  (c)  and  (d);  new  (b) 
added 12814 

124.111  (a)(2Xll)  revised 12816 

124.112  (aX3)(l)  removed;  (aX3Xll) 
and  (c)(2Xlli)  redesignated  as 
(aX3Xl)  and  (cK2Xiv);  (aXl). 
(c)  introductory  text  and 
new  (2Xlv)  introductory  text 
amended;  new  (aX3Xil)  and 
new  (CX2X111)  added;  (cX2Xl) 
revised 12816 

124.305  (f)  revised 12816 

124.307  (e)  added 12815 

124.311  (f)(4)  and  (5)  Introductory 
text  revised;  (fX5Xill)  and 
(Iv)  redesignated  as  (f)(5)(iv) 
and  (V);  new  (0(6X111)  added; 

new  (fX6Xv)  amended 12816 

(1)  added 12816 

124.321  (h)(2)  and  (3)  amended 12816 

124.601  (c)  amended 12816 

124.602  (f)  and  (g)  amended 12816 

124.604  Amended 12816 

124.605  (aX3)  and  (cXD  amended 
12816 

124.607  (d)  amended 12816 

124.608  (a),  (b)  Introductory  text, 

(1),  (3)  and  (c)  amended 12816 

124.609  (a)  and  (b)  amended 12816 

Ctiopter  III— EcoTKMnic  Develop- 
ment Administration,  Depart- 
ment of  Commerce  (Parts 
300-399) 

302  Authority  citation  revised 15329 

302.2  Revised;  interim 15329 

302.3  (b)  revised;  interim 15329 

302.7  (a)(2)  revised;  interim 16329  | 

302.8  (aX2)  revised;  interim 15329  I 


305.5  (bX3)  table  amended;  in- 
terim  16329 

Proposed  Rules: 

107 6652,40815 

108 8425,12864 

116 2782 

120 8425,16872 

121 1360. 11938. 19160.  44662.  63947 

123 33466 

124 44682,  63847 

143 63706 

TITLE  14-AERONAUTICS  AND 
SPACE 

CtKipter  I— Federal  Aviation  Ad- 
ministration. Department  of 
Transportation  (Parts  1—199) 

11.101  (b)  table  amended  (OMB 

numbers) 52683 

13  Authority  citation  revised 44268 

SFAR  No.  72  added;  etf.  8-26-84 

through  8-26-96 44269 

SFAR  No.  72  corrected 46633 

23  Special  FAA  conditions  ...8119,  23095. 

34572.  38941,  44896 

23.561  (b)(2)(lv)  added 25772 

23.783  (f)  added 25772 

23.803  Existing  text  designated 

as  (a);  (b)  added 26773 

23.805  Added 26773 

23.807  (d)  introductory  text  and 
(1)  revised;  (dX3).  (4)  and  (e) 
added 26773 

23.811  (c)  added 25773 

23.812  Added 26774 

23.813  Existing  text  designated 

as  (a);  (b)  added 25774 

23.816  Existing  text  designated 

as  (a)  and  amended;  (b)  added 

26774 

25  Special  FAA  conditions 7199.  7202. 

13870. 13875,  14740.  28234.  28762. 
29538.  39427.  52683 

Authority  citation  revised 32067 

26.619  Added 22102 

25.1316  Added 22116 

26.1415  (d)  revised 32057 

27  Special  FAA  conditions 3988 

27.561  (d)  added 50386 

27.923  (e)  revised 47767 

27.952  Added 60386 

27.963   (f)   revised:   (g)   and   (h) 

added 50887 
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TIRE  14  Chapter  l-Con. 

27.967  Added 60887 

27.973  Revised ...60887 

27.975  (b)  revised 60887 

27.1143  (e)  added 47767 

27.1305  (t)  and  (u)  added 477«7 

27.1521  (j)  and  (k)  added 47767 

27.1549  (e)  revised 47768 

29  Special  FAA  conditions. ...22499,  48792 

Authority  citation  revised 32057 

29.67  (aXlKi)  revised 47768 

29.923  (a)  introductory  text  and 

(bXD  revised;  (bX3)  added 47768 

29.952  Added 60887 

29.963  (b)  removed:  (c),  (d)  and  (e) 
redesignated  as  (b),  (c)  and 
(d);  new  (b)  revised;  new  (e) 

added 

29.967  (e)  removed 

29.973  Revised 

29.975  (a)(7)  revised 

29.1143  (f)  added 47768 

29.1305  (aX24)  and  (25)  added 47768 

29.1415  (d)  revised 32067 

29.1521  (1)  and  U)  added 47768 

29.1549  (e)  revised 47769 

36  Policy  statement 39679 

38.13 4.  5.  509.  511,  513.  516,  1472, 1908, 

1904. 1906.  1907,  1909.  1910. 1911, 
1913.  1915.  2520.  2951.  2953,  3653, 
3788.  3989.  4554.  4556.  4557.  4560. 
4562,  4564.  4567.  4569.  4573.  4574. 
4576.  4790.  5076.  5079.  6216.  6536. 
6536.  6538,  6540.  6543,  6546.  6899. 
7210.  7901.  7902,  7904,  7905.  7908. 
8130.  8382.  8385.  8387,  8389,  8392, 
8394,  8395,  8520,  8846,  9401,  10058, 
10271, 10273,  10274,  10277, 10280, 
10575. 10735. 10736,  11532, 11533, 
U715, 11717.  12150.  13439.  13440. 
13442.  13444,  13445,  13447,  13448, 
13647,  14547,  14744,  15044,  15331, 
15332,  15615,  15854,  15855,  17468, 
17682,  17684,  17686,  17687,  17688, 
18295,  18710,  18713,  18714. 18716, 
18716,  18718,  18720,  18721, 18723, 
18954,  18956.  18958.  18969.  18961, 
18963,  19128,  21644,  22126,  22128, 
23132,  23134,  23136,  23137,  23138, 
23140,  23143,  23144,  23146,  23147, 
23149,  23152,  23616.  23793,  24085, 
25289,  25292,  25294,  25296,  25805, 
25806,  25807,  25808,  26104,  26108, 
27230,  27232,  27443,  27971,  27973, 
28476,  2B764,  29352.  29353,  29355, 
29356,  29541,  30278.  30280,  30282, 
30284,  30287,  30675.  31508,  31510, 


31515,  31517,  31518,  32326,  32328, 
32330,  32332,  32648,  32874,  32876, 
32878,  32880,  32882,  32883,  33644, 
33646,  33649,  33651,  34575.  34577, 
34758,  34967,  35235,  35236,  35238, 
35239,  35242,  35243,  35245,  35246, 
35247,  36047,  36048,  36931,  36934, 
37156,  37415,  37658,  37661,  37663, 
37932.  37935.  38118.  38351,  38354, 
38356.  38555.  39430.  39431,  39433, 
40798,  40800,  41227,  41228,  41231, 
41234,  41236,  41238,  41239,  41644, 
41647,  41649,  41654,  41657,  41663, 
43026,  43028,  43029,  43030,  43033, 
43034,  43727,  43729,  44900.  44902, 
44904,  44906.  44909.  44910.  46164, 
46534,  46536,  46537,  46540,  46543, 
46544,  46547.  46915,  47797,  48384, 
48385,  48386.  48388.  48564,  48796, 
49177,  49786,  49789,  49791,  50483, 
51105,  51362,  51841,  51842,  51845, 
51848,  52416,  53572,  53576,  53579, 
53580,  53582,  53583,  53932,  53933, 

54124,  54125,  54126 

Corrected 7897,  8620,  10735,  11182, 

23148,  34899,  40084,  42156,  47534, 

48565,  49175,  49349 

61  Authority  citation  revised 7388, 

17646 

61.14  Revised 7389 

61.197  (c)  revised 17646 

63  Authority  citation  revised 7389 

63.12b  Revised 7389 

66  Authority  citation  revised 7389 

65.23  Revised 7389 

65.46  (a)(2)  and  (d)  revised;  (e)  re- 
moved; (f)  redesignated  as  (e) 
42927 

65.46a  Added 7389 

65.46b  Added 7389 

67.13  (f)(3)  added 46707 

67.15  (f)(3)  added 46707 

67.17  (f)(3)  added 46708 

67.25  (b)  amended 46708 

Corrected 52894 

67.27  (bX3)  revised 46708 

71.1... .663,  1619,  1620,  1621,  1622,  1623,  2955, 
3789,  4251,  4577,  4578,  5521,  6833, 
8131,  8132,  8396,  8621,  8522,  8523, 
9073,  9629,  9920,  9921,  10740,  10741, 
10742,  10743,  10746,  10746,  10747, 
10967,  10968,  11534,  11536,  12160, 
13195, 13196, 13647, 13648,  13649, 
13879,  14548,  14745,  15616,  16617, 
16618, 15619,  18296, 18725,  18726, 
19634,  22502,  22608,  22736,  22737, 
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22738,  22969,  22970,  22971,  23617 
23618,  23619,  23620,  23621,  23622 
24036,  24038,  24341,  24342,  24343 
24344,  24345,  24349,  24907,  24909 
24911,  24912,  24913,  25298,  25299 
25301,  25302,  25662,  26697,  26698 

26930,  26931,  27447,  27449,  27450 
27461,  27452,  28245,  28477,  28478 
29190,  29543,  29937,  29938,  29939 
29940,  29945,  29946,  29947,  29948 
29949,  30288,  30289,  32076,  33422 
33652,  34678,  34759,  34760,  36060 
37157,  37667,  38666.  38558,  38559 
38561,  39434,  39435,  39436,  40228 
40229,  40230,  40231,  40232,  40233 
40234,  40466,  40801,  40602,  41399 
42490,  43446,  43447,  43448,  43449, 
43450,  43461,  43453,  43454,  43455 
43466,  43457,  43458,  43459,  45199 
45200.  45201.  46154,  46166,  46169 
46328,  46329,  46750,  46752,  46916 
46917,  47247,  47249,  48389,  50264 
60255,  51363,  51491,  51851,  51862 

52242,  62243,  62895,  54128 
Regvdation  at  58  FR  64881  eff. 

date  corrected  to  3-3-94 662 

Corrected 947,  1472,  2954,  3409,  5080. 

6217.  8523.  19634.  22604.  26297, 

26931.  28449.  30832.  32075.  34759, 
36248,  36060,  38357,  38557,  38569, 

38560,  43459,  45972,  46752,  49466 
Regulations  at  68  FR  47041, 

47371,  47372,  47373,  47631,  47633 

and  47636  eff.  date  delayed  to 

6-15-94 10743 

Regulations  at  58  FR  48722  and 

59  FR  1619  eff.  date  delayed 

to  6-15-94 10744 

Regulation  at  69  FR  12960  eff. 

date  corrected  to  6-23-94 18724 

Regulations    at    58    FR    47041 

60552  and  59  FR  10743  eff.  date 

delayed... 24914 

Regulations  at  69  FR  1619  and 

10744  eff.  date  delayed 24916 

RegxUation  at  59  FR  19634  eff. 

date  delayed  to  8-18-94 26420 

Regulation    at    59    FR    24344 

withdrawn 31618 

Revised;  ett.  9-16-94  through  9- 

16-95 43085 

71.6      Amended;      eCf.      9-16-84 

through  9-15-96 43036 

71.31      Amended;      eff.      9-1&-84 

through  9-16-85 43036  I 


71.33   (c)   amended;    eff.    9-16-94 

through  9-15-96 43035 

71.41      Amended;      eff.      9-16-94 

through  9-16-95 43035 

71.51      Amended;      eff.      9-16-94 

through  9-15-95 43036 

71.61      Amended;      eff.      9-16-94 

through  9-16-95 43035 

71.71  (b)  through  (f)  amended;  eff. 

9-16-94  through  9-15-96 43036 

71.79      Amended;      eff.      9-16-94 

through  9-16-95 43036 

71.901   (a)  amended;   eff.   9-16-94 

through  9-15-95 43035 

73  Technical  correction 3890 

73.23 19636 

73.26 19635,46169 

73.29 19636 

73.30 10748 

73.31 36692 

73.63 19637.43460 

73.67 22129 

91  SFAR  No.  67  added;  eff.  5-10-94 

to  5-10-95 26283 

SFAR  No.  68  added;  eff.  5-10-84 

to  5-10-96 25286 

SFAR  No.  69  added;  eff.  6-13-94 

to  5-13-95 25810 

Technical  correction 29716 

Authority  ciUtion  revised 32067 

Policy  statement 39679 

SFAR  No.  71  added 49146 

SFAR  No.  69  removed 63584 

SFAR  No.  68  removed 54386 

91.126  (b)  introductory  text  re- 
vised; (d)  added 11693 

91.127  (c)  added 11693 

91.130  (e)  added 11693 

91.144  Added 17452 

Correctly  designated;  heading 

correctly  added 37688 

91.207  (a)  introductory  text.  (1) 
introductory  text.  (2)  and 
(c)(2)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 
(e)(2)  amended;  new  (d)  added 

32067 

(aXD  and  (2)  corrected 34578 

91  Appendix  D  amended 2918.  6647, 

37667 
Regulation  at  59  FR  2918  eff. 

date  delayed  to  6-16-94 10958 

93  Study 15332 

Meetings 48166.  51363.  53727 

93.81  Re  vised 46154 

93.83  Re  vised 46155 
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TITLE  14  Chapter  I— Con. 

95 5081,  6549,  15045,  27454,  39437.  48167 

97.21—97.35 1624,  1626,  3790,  3791,  5523. 

5524,  8525,  8526.  11183.  11184.  12817. 
12818,  12822,  15620,  16120.  18477. 
18479,  18727,  22739,  24917,  24918, 
24920.  26933.  27457,  28479,  30676, 
30677.  30681,  33423,  33425,  33429. 
36249,  35251,  37416,  37418,  39944, 
39945,  39947,  44912,  44914,  44915, 
46330.  46332,  48169,  48170.  52244. 
52245.  52246.  52418.  52419.  52420 

101.22  Added 50393 

101.25  Introductory  text  and  (a) 

through  (d)  revised 50393 

121  SFAR  No.  36  revised 3940 

Technical  correction 3990 

Authority  citation  revised 7389 

121.309  (d)  revised 52642 

121.339  (a)(4)  revised 32057 

121.343     (c)     introductory     text 

amended;  (1)  added 26900 

121.353  (b)  revised 32057 

121.455  (c)  revised;  (d)  removed 

...42928 

121.458  Added 7389 

121.459  Added 7390 

121.461—121.465  (Subpart  P)  Head- 
ing revised 42991 

121.461  Revised 42991 

121.467  Added 42991 

121.683  (a)(1)  revised  (OMB  num- 
ber pending) 42993 

Regulation  at  59  FR  42993  eff. 

11-18-94 V 52683 

121  Appendix  A  amended 1781,  52642 

Appendix  J  added 7390 

Appendix  I  revised 42928 

Appendix  J  amended 53086 

Appendix  I  corrected 53869 

125  Authority  citation  revised 32057, 

42993 

125.37  Heading  and  (a)  revised 42993 

125.207  (a)(l)(iii)  amended 1781 

(a)(l)(iii)      revised;      (a)(l)(iv) 

added 52643 

125.209  (b)  revised 32058 

127  SFAR  No.  36  revised 3940 

129  Policy  statement 46332 

136  SFAR  No.  36  revised 3940 

Authority  citation  revised 7396, 

32058 

SFAR  No.  71  added 49145 

135.1  (c)  and  (d)  revised 7396 

135.63  (aK3).  (4Xx)  and  (b)  re- 
vised; (a)(5)  added  (OMB 
number  pending) 42993 


Regulation  at  59  FR  42993  eff. 

11-18-94 52683 

135.129  (a)(2)  and  (3)  redesignated 
as  (a)(3)  and  (4);  (a)(2).  new 
(3)  heading  and  new  (4)  head- 
ing added;  (a)(1)  revised 33603 

135.167  (c)  revised 32058 

135.177  (a)(l)(iii)  amended 1781 

(a)(l)(iii)      revised;      (a)(l)(lv) 

added 52643 

136.249  (c)  revised;  (d)  removed 

42933 

135.253  Added 7396 

135.255  Added 7397 

135.261—135.271  (Subpart  F)  Head- 
ing revised :.. .42993 

135.261  Introductory  text  revised; 

(e)  added 42993 

135.273  Added : 42993 

139.311  (f)  revised .7120 

141  Authority  citation  revised 17646 

141.79  (c)  revised 17646 

145  SFAR  No.  36  revised 3940 

157  Comment  disposition 10262 

Regulation  at  59  FR  2918  and 
10958  eff.  date  delayed 24916 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

234  Authority  citation  revised 49797 

234.2  Amended 49797 

234.4  (a)  and  (b)  revised;  (c)  and 
(d)  redesignated  as  (e)  and 
(f);  new  (c)  and  new  (d)  added 

49797 

234.6  Revised 49798 

234.6  Revised 49798 

234.8  (a)  and  (b)(1)  revised 49798 

234.12  Revised 49798 

300.0  Amended 10061 

302.1  (a)  amended 10061 

302.22a  (b)  introductory  text.  (1), 

(c)  and  (d)  amended 10061 

303.02  (b)  amended 10061 

326.7  (c)  amended 10061 

325.8  (b)  amended 10061 

385.1  Amended 10061 

386.13  (w)(4)  amended 10061 

385.14  (b).  (e).  (cc)(4)  and  (kk) 
amended 10061 


OCTOBER  1994  n 

CHANGES  JANUARY  3,  1994  THROUGH  OCTOBER  31.  1994 


Chapter  V— National  Aeronautics 
and  Space  AdministraHon  (Parts 
1200-1299) 

1207  Authority  citation  revised 

49338 

1207.100  Removed .........49338 

1207.101  Revised 49338 

1207.102  Removed;  new  1207.102 
redesignated  fi-om  1207.403 49338 

1207.103  Removed 49338 

1207.104  Removed 49338 

1207.200-1207.203  (Subpart  B)  Re- 
moved; new  1207.201—1207.202 
(Subpart  B)  redesignated 
fi-om  1207.800—1207.801 49338 

1207.202    Introductory    text   and 

(a)(1)  amended 49338 

1207.300—1207.306  (Subpcurt  C)  Re- 
moved  49338 

1207.400—1207.406  (Subpart  D)  Re- 
moved  49338 

1297.403  Redesignated  as  1207.102 

49338 

1207.700—1207.704  (Subpart  O)  Re- 
moved  49338 

1207.800—1207.801  (Subpart  H)  Re- 
designated                            as 
1207.201—1207.202  (Subpart  B) 
49338 

1209.100—1209.104  (Subpart  1)  Re- 
moved  18730 

1209.402  (c)(1)  revised 35623 

1209.403  Revised 35623 

1215  Appendix  A  revised 54385 

1260.102  Revised;  interim 36355 

1260.201  Amended;  interim 36366 

1260.302  (d)  introductory  text  re- 
vised; interim 36355 

1260.303  (1)  added;  Interim 36356 

1260.408  Amended;  interim 38901 

1260.422  (i)  added;  interim 36355 

1260.604  Revised;  interim 38901 

Proposed  Rules: 

1—199  (Ch.  D 31.  554^  1362.  2783.  3796. 

5654.  9449.  11009.  13897. 14794. 

22566.  24092,  29210.  29661.  32668. 

32941.  33457.  35868.  37442.  39963, 
44669.50664 

I..4 19296.  37878.  39192.  46004 

11 -U 60676 

13...^ 29880.  40192,  41192.  47568 

16 ...1 29880.  41192.  47568 

21..  i 2784. 19114.  34779 

23..^ 2784.  33822.  35196,  37620,  37878 


25.... 14571.  19296.  22718.  22766.  46772.  46776. 

46939.47756 

27 554,  17156,  29976 

29 554,  17156,  29976,  33598 

33 703,  704.  984.  4140.  5356.  35272 

34 17640 

36 39711 

39 35.  265,  266,  655,  556. 1600.  1501.  1503. 

1605.  1676,  3527,  3636,  3797.  3798. 
4605.  4607,  4869,  4870,  4873,  4875. 
6139.  5359.  5361,  5554,  5964,  5965, 
5966,  5968.  6603.  6933,  7228,  7231, 
7233.  7913,  7914,  8145,  8875.  8878, 
8879.  9449.  9450. 10336.  10338.  10340. 
10759.  11733. 11736.  11737.  11739. 
11939.  11940. 11942,  11944,  11946, 
11947.  12203.  12205.  12207.  12558, 
12560.  12866.  13898.  14124.  14795. 
14797.  14799,  14800.  15348. 15873. 
15876.  16151. 16574.  17288.  18768. 
19151.  19152.  19154.  19681.  19683. 
22138.  22141.  22565.  22769.  22771. 
23031.  23174.  24382.  24383.  24670. 
24671.  25843.  26844.  26846.  27249. 
27510.  28031.  29210.  29212.  29391, 
29744.  29745.  30643.  32144.  33233. 
33704.  34396.  34584.  35488.  36490. 
36096.  36098.  36376.  36376.  36998. 
37182.  37183,  37186,  37443.  38139. 
38141.  38143.  38144.  38146.  38147. 
38384.  38387.  39983.  40488.  40490. 
41261.  42186.  43304.  43784.  44670. 
44672.  45249.  46004.  46005.  46007. 
46596.  46944.  46946.  47101.  47103. 
47818,  47821,  47823,  47826,  48408, 
49217.  49219,  49359,  49865.  51151, 
51392,  51875.  51877.  51879,  52102. 
52273.  52479.  52481.  52482,  52483, 
52485.  52720.  53613.  53615.  54134. 
54136.  54410.  54412.  64415 

61 17162.53226 

65 7412.  42430 

66 42430 

67 53226 

71 706.  1677.  1679.  1680.  1681.  1682.  1683, 

1684,  1686.  1687.  2316.  2454.  3032. 
3409.  3801,  3802.  4608,  4609,  4610. 
4611.  4612.  4978.  5556,  5740,  8041, 
8147,  8148.  8149,  8565,  8566,  8567. 
8668.  10040.  10084.  10760.  11010. 
11222.  11223. 11224. 11661.  11562. 
11563.  11564.  11565.  12208,  12209, 
12874.  12875. 12876.  13260.  13261. 
13262. 13263, 13663.  14573.  14574. 
14676.  14677, 14578,  14803.  14804. 
14805.  16136. 15137, 16138.  16665. 
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TTTLE  14  Proposed  Rules:— Con. 

15666,  15667,  15668.  15669.  15670. 
16671, 16153,  16155,  17055,  17056, 
18329,  18506,  18770,  22567,  22568, 
22569,  22570,  23033.  23034,  23642, 
24093.  24384,  24673.  24990,  26465, 
26766,  27512.  27513,  27514,  28498, 
28499,  29213,  29215,  29562,  30832, 
32146,  32669,  33235,  34192,  34585. 
35492.  35869,  36099.  36100.  36730, 
37187.  38386.  39394.  40084,  42535, 
43306,  43307,  43308,  43309.  43311, 
43617,  46205,  46206,  46364,  49220. 
50665,  51394,  51395,  53763,  53764, 
53766.  54138 

73 23644.37188 

91 3409. 12740, 15350.  22142,  31093,  31886, 

37620.  39711.  43994,  47210.  49360 

93 34192,  38508,  53768 

121 6741,  7412.  7420.  7614.  8570.  15308. 

17166.  18456 

125 18456 

129 5741.  7420, 15308 

135 6741.  7412. 12740. 15308. 15350,  18456. 

31886 

187 33832 

189 29934,  39396 

200-399  (Ch.  n) 4614 

221 63377 

254 49667 

256 49869 

267 40836 

276 3033 

292 53377 

302 63380 

380 61881 

381 61881 

399 40836.51881 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

SuiaHtte  A— Office  of  ttie  Secretary 
of  Commerce  (Ports  0—29) 

7  Redesignated  as  Part  285 22746 

CtKipter  II— NotiorKil  Institute  of 
Stortdorcls  and  Tectinology.  De- 
partment of  Commerce  (Ports 
200-299) 

285  Redesignated  from  Part  7 22746 

Authority  citation  revised 22746 

285.1  Re  vised 22746 

286.2  Re  vised 22746 

285.3  Re  vised 22746 


285.4  Re  vised 22746 

285.5  Re  vised 22746 

285.6  Revised 22747 

285.7  Re  vised 22747 

285.8  Added 22747 

286.11  (a).  (bXl),  (3)(ii)  and  (c)  re- 
vised; (e)  and  (f)  added 22747 

285.12  (a)  and  (b)(6)  revised 22748 

285.13  (a)  and  (c)  revised 22748 

286.14  (a)  introductory  text  and 

(c)  re  vised 22748 

285.15  (a)  and  (c)  revised 22748 

285.17  (c)  revised 22748 

285.18  Revised 22748 

285.19  (a)  revised 22748 

285.21  (a)  and  (c)  revised 22748 

285.22  Revised 22748 

285.23  (a)  and  (b)  revised;  (d)  re- 
moved  22749 

285.24  Revised 22749 

285.26  Added 22749 

285.31  Revised 22749 

285.32  Revised 22749 

286.33  Revised 22750 

286  (Subchapter  J)  Added 19131 

290  Authority  citation  revised 22605 

290.4  (b)  Table  1  and  (c)(5)  revised 

22505 

295  Authority  citation  revised 666 

296.1  Re  vised 666 

296.2  (a)  revised;  (b).  (c)  and  (d) 
through  (i)  redesignated  aa 
(e),  (h)  and  (k)  through  (p); 
new  (b).  (c).  (d),  (f).  (g).  (i) 

and  (j)  added 666 

(h),  (k)(l)(v).  (1)  and  (p)  re- 
vised; (kXlXvl).  (Q)  and  (r) 
added 667 

295.3  Redesignated  as  296.6;  new 

295.3  added 667 

295.4  Redesignated  as  295.7 667 

Added 668 

295.5  Redesignated  as  295.8 667 

Added 668 

295.6  Redesignated  as  295.9;  new 

295.6  redesignated  from  295.3 
667 

Revised 668 

295.7  Redesignated  as  295.10;  new 

295.7  redesignated  from  296.4 


.667 


Revised 

295.8  Redesignated  as  295.11;  new 
296.8  redesignated  flrom  296.6 


.667 


Revised. 
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296.9  Redesignated  as  296.12;  new 
295.9  redesignated  from  296.6 
667 

295.10  Redesignated  as  295.13; 
new  295.10  redesignated  from 
295.7 667 

295.11  Redesignated  from  295.8 667 

295.12  Redesignated  fi-om  295.9 667 

296.13  Redesignated  from  295.10 
667 

295.14  Added .,670 

295.20—295.24  (Subpart  B)  Head- 
ing revised 670 

295.21  Revised 670 

295.22  Revised 670 

295.24  Revised 670 

295.30—295.32  (Subpart  C)  Head- 
ing re  vised 670 

295.30  Revised 670 

295.31  Revised  ..., 670 

Chapter  ill— International  Trade 
Administration.  Department  of 
Commerce  (Parts  300—399) 

303.14    (a)(l)(I).    (dXD    and    (2) 

amended 8847 

(e)  amended 8848 

Ctiopter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

770  Authority  citation  revised 8849. 

25306,  50167 

770.2  Amended 8849. 13197 

770.14  (a)  introductory  text  and 

(3Xii)  amended 30683 

(a)  introductory  text  amended 
50167 

770  Supplement  No.  1  amended 
6524.  25305 

771  Authority  citation  revised 26306. 

40235,  44887,  50157 

771.2  (c)(7)  revised;  interim 10962 

(cXll)  revised 14361 

(cXll)  removed 30685 

(c)(6)  added 40236 

771.4  Footnotes  4  through  6  re- 
designated   as    Footnotes    2 

through  4;  interim 10962 

(bX3)  re  vised 14362 

(b)(3)  removed 30685 

771.6  Footnote  8  redesignated  as 

Footnote  5;  interim 10962 

771.9  Footnote  9  redesignated  as 

Footnote  6;  interim 10962 


771.10  Footnote  10  redesignated 

as  Footnote  7;  interim 10962 

771.12  Footnotes  11  and  12  redes- 
ignated as  Footnotes  8  and  9; 

interim 10962 

771.14  (b)  amended 30683,  60167 

771.17  (aX4)  and  (fX3Xiv)  re- 
moved; (a)(5)  redesignated  as 
(aX4);  (eX3Xii).  (f)(2Xiil)  and 
(3Xiii)  revised;  (e)(3Xlii) 
added;  (fX2Xi)  and  (11) 
amended 9403 

771.18  Footnote  13  redesignated 

as  Footnote  10;  interim 10962 

(bXl)(ii)  revised 44887 

771.20  Added 15622 

(b)  amended 28305 

771.23  (c)  amended 16622.  26306 

771.24  Added;  interim 10662 

771.25  (b)  and  (f)(2)  amended 13197 

771.27  Removed 6624 

771.28  Removed 6524 

771  Supplement  No.  1  added 15622 

Supplement  No.  1  amended 26306 

772  Authority  citation  revised 8849. 

26306 

772.1  (h)  added 8850 

772.4  (aXlXiv)  revised;  interim 10963 

772.11  (bX2Xi)  amended;  (kXD  in- 
troductory text  revised 26306 

772  Supplement  No.  1  amended; 
interim 10963 

773  Authority  citation  revised 8849, 

25306 

773.1  (a)  removed 30686 

773.2  (bXD  removed 30685 

773.3  (h)  and  (j)(2)(ii)  removed; 
(j)(2Xiii)  redesignated  as 
(j)(2)(ii) 26306 

(bXD  revised;  (dX3Xil)(E)(J)  re- 
moved  30685 

773.7  (dXlXlll)  revised;  (e)  re- 
moved; (k)  introductory  text 
amended 26306 

(b),  (d)(lXiiXC).  (D)  and  (3Xii) 
introductory  text  revised; 
(dXl)(ii)(E)  removed 30686 

773.8  (dXD  amended 26306 

773.9  (1)  amended;  interim 12826 

(aXD  and  (1)  note  revised;  in- 
terim  52687 

773  Supplement  No.  1  amended 

8860 

Supplement  No.  1  through  4 
amended;  interim  (ECCN 
3A52) 10063 


156-996(1)0-94-3 
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TTTLE  15  Chapter  Vll-Con. 

Supplement  No.  8  amended 13197 

Supplement  No.  3  amended 2S306 

774  Authortty  citation  revised .2S306 

774.2  (aX4)  revised 9408 

(i)(3).  (J)  and  (kKD  revised;  (n) 

added;  Interim 10963 

(iXD.  0)  Introductory  text,  (k) 
Introductory    text    and    (2) 

amended 13197 

(o)  added 15622 

774.3  (cKlKll)  revised .25306 

775  Authority  citation  revised 25306, 

50157 

775.1  (b)  table  amended .25306 

(a)  amended 30683 

(b)  amended 60157 

775.2  (bXD  revised 25306 

775.3  (b)  Introductory  text  and 
Footnote  1  revised 25306 

(b)  amended 30683,  60157 

775.5  Removed 25306 

775.8  Heading  and  (bK2)  revised; 

(a)  and  (e)  amended 25306 

775.10  Introductory  text,  (cX2) 
heading  and  Introductory 
text,  (3),  (0  Introductory 
text,  (grXD  Introductory 
text.  (2X1)  Introductory  text, 
(2X11)  and  (hXD  Introductory 
text  revised;  (a),  (b),  (d)  and 
(g)  heading  amended;  Foot- 
note 4  redesignated  as  Foot- 
note 3 25307 

775  Supplement  No.  1  amended 
25308.  30683,  50157 

776  Authority  clUtlon  revised 8849 

776.10  (aX2)  revised J5308 

776.11  (a)  revised 8850 

(fXexiXD)  and  (IIXA)  revised 

25308 

778  Authority  citation  revised 25306 

778.2  Revised;  Interim 10964 

778.3  Revised;  Interim 10964 

778.4  Revised;  Interim 10965 

778.7  (aXD  and  (dXD  revised 49799 

778.8  (aXD  Introductory  text, 
(5X1).  (IvXB)  and  (v)  revised; 
Interim 12826 

(aXD.  (5X1).  (IvXB)  and  (v)  re- 
vised; Interim 52687 

778.9  (c)  revised;  Interim 12826 

(c)  revised;  Interim 62688 

778  Supplement  No.  5  amended 
26308 

Supplement  No.  5  corrected .27312 

779  Authority  citation  revised 25305 


779.1  (b)(1)  introductory  text 
amended;  (bXlKll)  and  (c)  in- 
troductory text  revised 13449 

779.4  Introductory  text  revised 
13449 

(fXlXD  and  Footnote  10  revised 

25308 

(a)  revised;  (e)  removed 30685 

779.5  (a)(3)  amended 25309 

779  Supplement  No.  2  removed 

30685 

785  Authority  cltaUon  revised 25305. 

40235 

785.1  Heading  and  (a)  revised 6524 

785.2  Heading  revised;  (aXD 
amended 6525 

(aXD,  (b)  and  (c)  revised;  (aX3) 
removed;  (aX4)  redesignated 

as(aX3) 25309 

785.4  (aX2)  through  (6)  revised; 

(aX7)  removed 14382 

(a)  removed 30685 

(a)  added 40236 

785  Supplement  No.  2  revised 14362 

Supplements  No.  1  and  2  re- 
moved  30685 

786.6  (aXlXll)  and  (cX2)  amended; 
Interim 10965 

(a)  and  (c)  introductory  text 

revised 30685 

787  Authority  citation  revised 25305 

787.13  (c)  amended;  Interim 10965 

(eX2Xli)(B)  and  (C)  revised 25309 

799  Authority  citation  revised 8849, 

25305,40235 

799.1  (bX4)  revised 30685 

799.1  Supplement  No.3  amended; 

Interim 10984 

Supplement  No.  1.  Category  4 
amended       (ECCN       4A01A. 

4A02A,  4A03A) 8850 

Supplement  No.  1,  Category  4 

amended 8851 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1A44B.  1A45B.  1A46B.  1A47B, 
1A48B,  1A49E,  1A50E,  1A51E) 


.10965 


Supplement  No.  1.  Category  1 
amended;  Interim  (ECCN 
IBOIA.  1B16A,  1B17A.  1B19A. 
1B41B.  1B42B) 10966 

Supplement  No.  1,  Category  1 
amended;      Interim     (ECCN 
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1B50B,  1B51B.  1B52B,  1B53B. 
1B54B.  1B58B.  1B59B.  1B51E) 


,10967 


Supplement  No.  1,  Category  1 
amended;  Interim  (ECC^ 
ICIOA,  1C19A) 10968 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1C49B,  1C50B.  1C51B,  1C52B. 
1C53B,  1C54B.  1C55B.  1C66B. 
1C57B.  1C50E.  1C58B) 10968 

Supplement  No.  1,  Category  1 
amended;  Interim  (ECCTN 
1C93F,  IDOIA,  1D41B.  1D50B, 
1D93F.  lEOlA.  1E19A) 10970 

Supplement  No.  1,  Categories  1 
ajid  2  amended;  interim 
(ECCN  1E40B,  1E41B,  1E94F. 
2A19A.  2A44B.  2A48B.  2A50B, 
2A51B.  2A52B.  2A53B.  2A54B. 
2A65B.  2A49E) 10971 

Supplement  No.  1,  Category  2 
amended;  Interim  (ECCJN 
2B01A) 10972 

Supplement  No.  1.  Category  2 
amended;  Interim  (ECCN 
2B04A.  2B06A.  2B07A.  2B08A, 
2B09A) 10974 

Supplement  No.  1,  Category  2 
amended;  Interim  (ECCN 
2B24B.  2B40B,  2B41B,  2B44B, 
2B46B,  2B50B.  2B51B.  2B53B. 
2B64B,  2B41E) 10975 

Supplement  No.  1.  Category  2 
amended;  Interim  (ECCJN 
2D01A.  2D19A,  2D24B,  2D41B. 
2D44B.  2D50B.  2D52B.  2D53B, 
2D46C.  2D50C.  2D53C.  2D49E) 


Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2E01A,  2E02A.  2E03A,  2E19A. 
2E24B,  2E40B.  2E41B.  2E44B. 
2E48B,  2E50B.  2E51B.  2E52B, 
2E63B,  2E50C.  2E49E) 

Supplement  No.  1,  Category  3 
amended;  interim  (ECCN 
3A01A.  3A41B,  3A42B.  3A43B, 
3A44B,  3A46B,  3A48B,  3A49B, 
3A50B,  3A51B,  3A41E.  3A42E, 
3A45E.  3A52B,  3A53B,  3A54B. 
3A55B.  3A47E.  3A52E) 

Supplement  No.  1,  Categories  3 
and  4  amended;  interim 
(ECCN  3D01A.  3D51B.  3E01A. 


.10976 


.10977 


.10978 


3E40B,  3E41B.  3E51B.  4D01A. 

4D02A.  4E01A) 10981 

Supplement  No.  1.  Category  6 

amended;      interim      (ECCN 

6A02A.  6A03A.  6A05A.  6A42A. 

6A43B.  6A44B.  6A50B) 10982 

Supplement  No.  1.  Categories  6 

and     9     amended.     Interim 

(ECCN  6E01A.  6E02A,  6E40B. 

6E41B.  9B26B) 10983 

Supplement    No.    3   amended; 

Inerlm .10984 

Supplement  No.  3  amended 10984 

Supplement  No.  1.  Category  1 

amended;      Interim     (EXJCN 

1B70E) 12826 

Supplement  No.  1.  Category  1 

amended;      Interim     {ECCN 

1C60C,  1C61B) 12827 

Supplement  No.  1.  Category  1 

amended;      Interim     (ECCN 

1D60C.  1E60C) 12828 

Supplement  No.  1.  Category  1 

amended       (ECCN       1C18A. 

1CJ93F) 13880 

Supplement  No.  1.  Categories  2 

and  3  amended  (ECCN  3A01A) 

25309 

Supplement  No.  1.  Category  3 

amended  (ECCN  3A92F) 25311 

Supplement  No.  1.  Category  3 

amended       (ECCN       3A94F, 

3C03A.  3C04A,  3D94F) 25312 

Supplement  No.  1,  Categories  3 

and  4  amended  (ECCN  3E:94F. 

4A03A,  4A94P) 25313 

Supplement  No.  1,  Category  4 

amended       (ECCN       4B01A, 

4B02A.  4B03A,  4B94F,  4B96G. 

4C01A.  4C94F.  4C96G.  4D01A, 

4D03A) 25314 

Supplement  No.  1.  Category  4 

amended       (ECCN       4D92F. 

4D93F.  4D94F,  4E01A,  4E02A. 

4E92F.  4E93F,  4E94F) 25315 

Supplement  No.  1,  Category  5 

amended       (ECCN       5A01A. 

5A02A) 25316 

Supplement  No.  1,  Category  5 

amended       (ECCN       5D01A, 

5D02A) 25317 

Supplement  No.  1.  Category  5 

amended       (ECCN       5D03A, 

5E01A.  5E02A) 25318 
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TmJ  15  Chaplw  Vll-Con. 

Supplement  No.  1,  Categories  5 
through  9  amended  (ECCN 
5A90F.  5A91F.  5D90F.  5E90F) 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C92F. 
1C93F,  1A96G.  1B960.  1C94F, 
1C960, 1D93F.  1D94F.  1D960) 

Supplement  No.  1,  Categories  1 
and  2  amended  (ECCN  1E02A. 
1B94F,  1E960.  2A94F,  2A96G, 
2B85F.  2B91F,  2B92F.  2B93F, 
2B94F,  2B960,  2D92F,  2D93F, 
2D94F,  21)960,  2E93F) 

Supplement  No.  1,  Categories 
2,  3  and  4  amended  (ECCN 
2E94F,  2E960.  3A92F,  3A93F. 
3A94F,  3A960.  3B91F,  3B96G. 
3C960.  3D94F,  30960.  3E94F. 
3E96G.  4A94F.  4A960) 

Supplement  No.  1,  Categories  4 
and  5  amended  (ECCN  4B94F, 
4B96G.  4C94F.  4C96G,  4D92F. 
4D93F.  4D94F.  4D96G.  4E92F, 
4E93F.  4E94F,  4E960.  5A90A) 


.25322 


.30686 


.30687 


.30688 


Supplement  No.  1,  Category  5 

amended       (ECCN       5A91F. 

5A92F,  5A93F.  5A94F.  5A95F, 

5A96G.  5B94F,  5B960,  5C96G. 

5D90F.  5D91F,  5r)92F,  5D93F, 

5D94F) 

Supplement  No.  1,  Categories  5 

and  6  amended  (ECCN  5D95F. 

5D96G.  5E90F.  5E91F,  5E92P. 

5E93F,  5E94F.  5E95F.  5E960, 

6A90F.  6A92F,  6A93F.  6A94F. 

6A96G.  6B96G,  6C96G) 

Supplement  No.  1.  Categories  6 

and  7  amended  (ECCN  6D90F, 

6D92F.  6D93F,  6D94F.  6D960. 

6E90F.  6E92F.  6E93F.  6E94F. 

6E96G,  7A94F,  7B94B.  7D94F. 

7E94F) 

Supplement  No.  1,  Categories  8 

and  9  amended  (ECCN  8A92F. 

8A93F.  8A94F,  8A96G.  8B960. 

8C960,  8D92F,  8D93F.  8D960. 

8E92F,  8E93F,  8E960.  9A90F, 

9A91F.  9A92F.  9A93F) 

Supplement  No.  1,  Categories  9 

and  0  amended  (ECCN  9A94F. 

9A960.  9B94F,  9B960.  9O90F. 


.30689 


.30680 


.30601 


.30682 


.30603 


9D91F,  9D93F,  9D94F.  9D960 


7 


9E90F.  9E91F,  9E93F,  9E94F, 
9E96G.  0A18A) 30694 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A84C, 
0A86F,  0A95H,  0A96O.  0E18A, 
0E84C,  0E96G) 30695 

Supplement  No.  1,  Categories 
1,  2,  5  and  6  amended  (ECCN 
1A88F.  2B85F.  5A80D,  6A02A) 
40236 

Supplement  No.  1,  Category  6 
amended  (ECCN  6A03A. 
6D21B,  6E01A.  6E02A) 40237 

Supplement  No.  1.  Categories  9 
and  10  amended  (ECCN 
9A22B.  9A91F.  0A18A,  0A84C, 
0A86F,  0A88F) 40238 

Supplement  No.  1,  Category  9 
amended  (ECCN  9A04A) 47798 

Supplement    No.    1,    Category 
No.  1  amended  (ECCN  1A02A, 
1A22B.  1A27B,  IBOIA.  1B21B) 
49800 

Supplement    No.    1,    Category 
No.  1  amended  (ECCN  1C27B. 
1C31B,  1D02A,  IBOIA,  1B21B) 
49801 

Supplement  No.  1,  Categories 
No.  2  through  5  amended 
(ECCN  2B50B.  3A01A,  3A22B. 
3D21B,  3E01A.  4A21B,  5A01A, 
5D01A,  6D02A,  5D03A,  5E01A) 


.49802 


Supplement  No.  1.  Categories 
5,  6  and  7  amended  (ECCN 
5A20B.  6A29B.  7A01A.  7A03A. 
7A04A,  7A06A.  7A21B.  7A23B. 
7A24B.  7A26B.  7A27B.  7B03A) 
49803 

Supplement  No.  1,  Categories 
No.  7  and  9  amended  (ECCN 
7B22B.  7D24B.  9B26B.  9B27B) 
49804 

Supplement  No.  1,  Category 
No.  1  amended;  interim 
(ECCN  1B70E,  1B71E.  1C60C, 
1D60C) 52668 

Supplement  No.  1,  Category 
No.     1     amended:     interim 

(ECCN  1E60C) 52689 

799.2  Supplement  No.  1  amended; 

Interim 10984, 12828,  52689 
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Chapter  VIII— Bureau  of  Eco- 
riomlc  Analysis,  Department  of 
Commerce  (Parts  800—899) 

801  Authority  citation  revised 53935 

801.9  (a)  revised 53935 

801.11  Added 53935 

Ctiapter  IX— Nationat  Oceanic 
and  Atmospt>eric  Administra- 
tion. Department  of  Commerce 
(Parts  900-999) 

923  Authority  citation  revised 27975 

923.1  (b)  amended;  (cX7),  (8)  and 

(9)  added 27975 

(d)(5)  amended 27985 

923.2  (d)(2)  and  (h)  revised 27975 

923.3  (a)  and  (b)(1)  revised 27976 

923.10  Revised 27977 

923.11  (a)  and  (cK4Kii)  revised; 
(b)(1)  amended;  (cK4)(v) 
added 27977 

923.12  (a)   and   (b)   Introductory 

text  revised 27977 

923.13  (a)  and  (b)(3)(il)  revised; 
(b)  introductory  text  amend- 
ed  27977 

923.20  (a)  amended 27977 

923.21  (a)  and  (bXlXlKG)  revised 
27977 

923.22  (a)  revised;  (bXD  amended 
27977 

923.24  (a)  revised 27977 

923.25  (a).  (cXD  and  (2)  revised 
27978 

923.30  (a)  and  (c)  revised 27978 

923.31  (aXD,  (bXD  and  (2)  revised 
27978 

923.32  (a)(1)  revised 27978 

923.33  (cXl)  Introductory  text  re- 
vised  27978 

923.40  (b)  amended;  (c)  and  (d)  re- 
vised  27978 

923.41  (a),  (bXD  and  (2)  introduc- 
tory text  revised 27979 

923.42  (a)  and  (b)  introductory 

text  revised 27979 

923.43  (a)  revised;  (b)  introduc- 
tory text  and  (c)(2)(i)  amend- 
ed  27979 

923.44  (a)  revised 27979 

923.45  (bX2)  removed;  (bX3)  redes- 
ignated as  (b)(2);  (a)  and  new 
(b)(2)  revised 27979 


923.46  (a),  (cXD  and  (2)  revised 
27960 

923.47  (a)  revised 27980 

(bX3)  and  (cXD  amended 27985 

923.50  (a),  (bX2)  and  (3)  revised; 
(bX4)  and  (5)  added;  (d) 
amended 27960 

923.51  (a),  (d)  introductory  text 
and  (5Xvil)  revised;  (b) 
amended .: 27960 

923.52  (a)  and  (bX3)  revised 27960 

923.53  (aXD  revised 27981 

923.54  (d)  revised 27981 

923.55  (a)  revised;  (b)  amended 27981 

923.56  (a)  and  (bXD  revised 27981 

923.57  (a),  (bXD.  (2X1)  and  (iv)  re- 
vised  27981 

923.58  (a)  revised 27981 

923.60  (Subpart  O)  Revised 27982 

923.70  Revised 27982 

Amended 27985 

923.71  (b)  Table  2.  (cX4Xl) 
through  (vi)  revised;  (d)  re- 
moved  27982 

(a)  and  (c)  amended 27965 

923.72  (a)  amended 27985 

923.73  Revised 27983 

923.74  Removed 27983 

923.75  Removed 27983 

923.76  Removed 87983 

923.80  (b)    revised;    (c)   redesig- 
nated as  (d);  new  (c)  added 
27983 

923.81  (a)  and  (b)(3Xl)  revised 27983 

(b)(4)(i)  amended 27985 

923.82  (aXlXlXA).  (vXD).  (2),  (b) 

and  (c)  revised 27984 

(a)  introductory  text  and  (cXD 
introductory  text  amended 
27985 

923.83  (b)  amended 27984 

923.84  (b)(1)  introductory  text, 
(1),  (11),  (2)  introductory  text, 
(IXB),  (C),  (3),  (4)  introduc- 
tory text.  dXA)  and  (5) 
amended 27965 

923.90  (e)  and  (f)  revised 27984 

(a)  amended;  (f)  revised 27965 

923.91  (a)  and  (b)  revised.. 27984 

923.92  (a)  revised 27984 

923.93  Removed;  new  923.93  redes- 
ignated ft-om  923.94;  (cX2Xi) 
revised;  (d)  and  (f)  amended 
27984 

(eX4Xii)  and  (g)  amended 27965 
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TTTLE  15  Chapter  IX-Con. 

923.94  Redesignated  as  923.93; 
new  923.94  redesignated  from 
923.95 27984 

923.95  Redesignated  as  923.94; 
new  923.95  redesignated  from 
923.96;  (aK4)  revised 27984 

923.96  Redesignated  as  923.95; 
new  923.96  redesignated  frt>m 
923.97 27984 

923.97  Redesignated  as  923.96; 
new  923.97  redesignated  teom 
923.99 27984 

923.98  Removed;  new  923.98  red«H 
ignated  from  923.100 27984 

(a)  revised 27986 

923.99  Redesignated  as  923.97 27984 

923.100  Redesignated  as  923.98 27984 

923.101—923.105  (Subpart  K)  Re- 
moved  27985 

925  Added  (effective  date  pend- 
ing)  24610 

Regulation  at  59  FR  24610  eff. 
date  conflrmed 51106 

926  Removed 27985 

927.1  (a),  (b)  and  (f)  revised 27985 

940  Regulation  at  58  FR  53877  eff. 

3-20-94 53348 

946.2  Amended 44314 

^M6  Appendix  A  added 9923 

Chapter  Xl-Technology  Adminis- 
trcrtton,  Department  of  Com- 
merce (Parts  1100—1199) 

1180  Added lo 

Proposed  Rules: 


15a. 
24... 
290. 


.53706 
.3803 


70O-799  (Ch.  VH) 49611 

701 21678 

768 


770. 
771. 
772. 
773. 
774. 
775. 


.6538 
.6538 


.6638 
.6538 
.6638 


776 6638 

777 6538.13900 

778 


779. 
785. 
786. 
787. 


.6638 
.6638 
.6638 
.6638 


.6528 
.6528 
.6628 
.6628 
.6528 


788 

789 

790 

791 „ 

799 

801 38387 

806 44090 

990 ioezinwrim  96aBr32148 

TITLE  16-COMMERCIAL 
PRACTICES 

CtKipter  I— Federal  Trade 
Commission  (Parts  0—999) 

Chapter    1    Request    for    public 

conmient 2956 

2.33  Revised 34909 

2.41  (a),  (b).  (e)  and  (f)  revised 34969 

4.9  (bX7Xl),  (c)(1)  and  (3)  revised 

34970 

230  Removed 49807 

244  Removed 8527 

305  Energy  efficiency  ranges 23623 

Heading  revised 34031 

305.2  (n)  through  (v)  revised;  (w) 
through  (hh)  added;  eff.  5-15- 

95 , 25206 

(h),  (1)  and  (j)  revised 34031 

(1)  revised 49563 

305.3  (k)  through  (n)  revised;  (o), 
(p)  and  (q)  added;  eff.  5-15-95 
25206 

(a)  and  (b)  revised 34031 

(cXD.  (h)(4)  and  (5)  added;  (e). 
(0  introductory  text,  (g),  (h) 
Introductory  text,  (3)  and  (1) 
revised 34032 

(d)  revised;  (0)  added 49563 

305.4  (eX2)  and  (3)  revised;  eff.  5- 
15-95 25207 

(eX2)  and  (3)  revised 49563 

305.5  Revised;  eCf.  5-15-95 25208 

Heading  and  (a)  introductory 

text  revised 34033 

(aX9)  redesignated  as  (aXlO); 
new  (a)(9)  added 49564 

305.6  Revised;  eff.  5-15-95 25208 

306.7  Revised 34083 

(e)  through  (j)  redesignated  as 
(0  through  (k);  new  (e)  added 
49564 

306.8  (a)  and  (b)  revised;  eff.  £^15^ 

95 25208 

(aXD  re  vised 34033 

(aXD  and  (b)  revised 49564 
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305.9  (a)  revised 5700 

(b)  amended 34033 

305.10  Revised 34033 

305.11  (a)  heading  and  (e)  revised; 

(f)  added;  eff.  5-15-95 25209 

(aXD.  (2).  (3)  and  (4X1)  revised 
34033 

(aX5)(i)(A)  amended; 
(aXSXiXE)  through  (H).  (J) 
and  (liXC).  (D)  and  (E)  re- 
vised; (aX5)(llXF)  through 
(L)  added 34034 

(aX5)(iil)(C)  introductory  text 
amended;  (aX5XiliXD), 
(0)(J).  (2)  and  (J).  (bX3Xvi). 
(xXA),  (B)  and  (C),  (c)  intro- 
ductory text  and  (1)  revised; 
(c)(3)(vl)  added 34035 

(aX5Xii)  heading  and  (C) 
through  (G)  revised 49564 

305.13  (a)  revised;  eff.  5-15-95 25211 

Revised 34036 

305.14  (a)  introductory  text  and 
(d)  revised;  (e)  added;  eff.  5- 
15-95 25211 

Revised 34036 

(a)(3)  revised 49564 

305.15  (b)  revised;  eff.  5-15-95 25212 

305.16  Revised 34036 

305.18  Removed;  redesignated 
from  305.19 34036 

305.19  Redesignated  as  305.18 34036 

305   Appendixes   Al,   A2   and   B 

amended 1627 

Appendix  C  amended 1628 

Appendix  K  amended;  eff.  5-15- 

95 25213 

Appendixes  Al  and  A2  revised; 
Appendixes    A3   through    A8 
I  and  Bl,  B2  and  B3  added;  Ap- 
pendix B  removed 34036 

Appendix  C  revised 34040 

Appendixes  Dl.  D2  and  D3  re- 
vised  34041 

Appendixes  E,  F,  and  Ol 
through  05  revised;  Appen- 
dixes G6,  G7  and  08  added 34042 

Appendix  H  amended 34049,  39951, 

39952 

Appendix  I  amended 34051,  39952 

Appendix  J  amended 34053 

Appendix  K  revised 34054 

Appendixes  Dl,  D2  and  D3  re- 
vised; Appendix  01  amended 
48797 


Appendixes    G2    through    G8 

amended 48798 

Appendixes  Dl,  D2  and  D3 
amended;  Appendix  D4  added 

49564 

Appendixes  D5  and  D6  added; 
Appendixes  J  and  K  redesig- 
nated as  Appendixes  K  and  L 

49665 

Appendixes  Jl  and  J2  added 49566 

Appendix  L  amended 49567 

306.6  (a)  and  (b)  corrected;  CFR 

correction 48798 

306.8  (a)  corrected;  CFR  correc- 
tion  48798 

306.10  (b)(2)  corrected;  CFR  cor- 
rection  48798 

412  Removed 8S38 

453  Revised;  eff.  7-19-94 IffU 

500  Re  vised 1872 

Ct>apter  il— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1014.12  (b)  added 32078 

1500  Authority  citation  revised 

9076 

1500.18  (a)(7)  amended 9076 

1500.86  (a)(5)(l)(B),  (IIXB).  (D)  and 

(E)  amended 9076 

(a)(5)(iv)(C)  and  (vl)  amended 

9077 

1610.4  (b)  introductory  text  and 

(c)(1)  revised 33194 

1615  Stay  of  enforcement 63684 

1616  Stay  of  enforcement 53584 

Proposed  Rules: 

14 6606 

22 18004.35661 

236 18006 

252 18006 

253 18006 

300 33645,  34780,  46778 

301 23645,  34780,  46778 

303 23646,  34780.  46779 

309 34014 

423 30733,  41361 

429 18007 

444 18009 

455 33647 

600 31176 

800 40492.  46365 

803 30546 

1000—1799  (Ch.  n) 35657, 
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TITLE  16  Proposed  Rules:— Con. 

11" .33925 

1208 41719 

1307 35068 

ISOO 10761.  33928.  33932.  38306 


1«15 53616 

1616 53616 

1640 30735 

1700 13264. 18004.  24386 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Troding      Commission      (Ports 

1-199) 

1 

Pa^e 

1.55  (c)  revised 34380 

(c)  Appendix  A  amended 38119 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234 

Appendix  A  amended 42158 

33.7  (a)(l)(i)  revised 34381 

190.(W  Introductory  text  revised 

17471 

190.10  (c)(1)  revised 34382 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
pendix B  added 17471 

ClKjpter  II— Securities  and  Ex- 
ctKinge  Commission  (Ports 
200-399) 

200  Authority  citation  amended 

52695 

200.30-4  (a)(10)  added 23794 

200.30^  (b-2)  introductory  text 
and  (1)  revised;  (b-3)  and  (b- 
4)  redesigmated  as  (h-A)  and 

(b-5);  new  (b-3)  added 43464 

(a)(5)  and  authority   citation 
removed 52695 

200.30-14  (g)(1)  introductory  text, 

(2),  (5)  and  (h)  revised 39680 

200.30-16  Introductory  text 
amended;  (b)  removed;  (c) 
and  (d)  redesignated  as  (b) 
and  (c);  new  (b)  and  new  (c) 
revised 39681 

200.41  (a)  revised 53936 

200.42  (b)(2)  redesignated  as 
(b)(3);  new  (b)(2)  added 53936 

200.736-1—200.735-16  (Subpart  M) 

Authority  citation  revised 43464 

200.735-5  (e)(l)(ii)  amended 43464 

211  Interpretive  releases 26109 

228.601  (c)(l)(ii)  revised;  (c)(2)(iv) 

added 36260 

229.401  (e)  amended;  authority  ci- 
tation removed 52695 

229.512  (a)(l)(iii)  amended;  (a)(4) 

revised 21649 

229.601  (c)(l)(ii)  revised;  (c)(2)(iv) 

added 36260 


230.135  (a)(6)  revised 21649 

230.135c  Added 21649 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesignated  as  (aXD;  (aK2) 
added 21650 

230.416  (a)(l)(ix)  and  (x)  amended; 

(a)(l)(xl)  added 43470 

230.457  (o)  revised 21650 

230.462  Revised 21650 

230.475a  Revised 21650 

230.477  Authority  citation  re- 
moved  21649 

(b)  revised 21650 

230.483  (e)(3)(iii)  added;  (eK4)  re- 
vised  36261 

230.485  Revised 43464 

230.486  Revised ...43464 

230.487  (c)  revised 43465 

230.502  (c)  revised 21650 

230.902  (b)(7)  added 21650 

231  Interpretive  releases 26109 

232.301  Revised 36263,  49573 

239.14  Form  N-2  amended 43468,  52702 

Form  N-2  amended;  authority 

citation  removed 52701 

239.15A  Form  N-IA  amended 43468 

Form  N-IA  corrected 48799 

Form  N-IA  amended;  author- 
ity citation  removed 52701 

239.16  Form  S-6  amended 43468 

Form  S-6  corrected 48799 

239.17a  Form  N-3  amended  ...43468,  52702. 

52703 

Form  N-3  corrected 48799 

239.17b  Form  N-4  amended 43468 

Form  N-4  corrected 48799 

239.23  Form  N-14  amended 52695 

239.31  Form  F-1  amended 21650 

239.32  (b)(2),  (d),  (g)  and  Form  F- 

2  amended 21651 

239.33  (a)(4)  removed;  (a)(5).  (6) 
and  (7)  redesignated  as  (a)(4), 
(5)  and  (6);  (a)  introductory 
text,  (1),  (2),  new  (5)  and 
(b)(1)  through  (4)  revised; 
new  (a)(5)  and  Form  F-3 
amended 21652 

Form  F-3  amended 21653,  21654 

Corrected 25811 

239.34  Form  F-4  amended 21654,  21655 

240  Phase-in  period  extended 42448 

240.14a-3   (b)    introductory    text 

and     (e)(2)     revised;     (bXD 
amended;  (b)(12)  removed 52696 
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TITLE  17  Choplttr  ll-Con. 

240.14a-6  (i)  Introductory  text  re- 
vised  S2696 

240.14a-101  Amended 58696 

240.14C-3   (a)   Introductory   text 

revised;  (a)(2)  removed 52700 

241  Interpretive  releases 26109 

249.220f  Form  20-F  amended 21656 

250.7  (a)  revised:  (b)(2)(i)  and 
(3X1)  aimended;  authority  ci- 
tation removed 21927 

260.26  (b)(2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250.40  (a)(5)  revised ; 21927 

250.41  (0)  revised 21928 

260.42  Revised 21928 

250.43  (b)  revised 21928 

260.44  (b)  revised 21928 

250.49  (c)  amended 21928 

250.50  Removed 21928 

260.52  (c)  amended 21928 

250.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 

250.65  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

259.5s  Form  U5s  amended 21928 

269.212a  Form  U-12(I)-A  amended 

21929 

259.212b  Form  U-12(I)-B  amended 

21929 

259.313  Form  U-13-60  amended 36262 

270.2al9-2  (a)(4)  corrected 15501 

270.6e-3(T)  Amended 43467 

270.20a-l  (a)  amended;  (c)  re- 
moved  52700 

270.20a-2  Removed 52700 

270.20a-3  Removed S2700 

270.20a-4  Removed 52700 

270.30d-l  (b).  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  new 

(b)  added 52700 

274  Authority  citation  revised 43467, 

52701 
274.11     Authority    citation    re- 
moved  52701 

274.11A  Form  N-IA  amended 43468 

Form  N-IA  corrected 48799 

Form  N-IA  amended;  author- 
ity citation  removed 52701 

274.11a-l  Form  N-2  amended 43468. 

52702 

Authority  citation  removed 52701 

274.11b  Form  N-3  amended... 43468.  52702. 

52703 
Form  N-3  corrected 48799 


274.11c  Form  N-4  amended 43468 

Form  N-4  corrected 48799 

274.51  Authority  citation  re- 
moved  52701 

274.101  Authority  citation  re- 
moved  52701 

275  Authority  citation  revised 21661 

275.204-1  (b)(1)  revised 21661 

275.204-3  (f)  redesignated  as  (g); 

new  (f)  and  (gX4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected 27659 

Chapter  IV— Department  of  ttie 
Treasury  (Parts  400—499) 

402  Authority  citation  revised 53731 

402.2d  (j)  amended 53731 

405  Authority  citation  revised 53731 

405.3  (a)(4)  and  (5)  removed; 
(aK6).  (7).  (8)  and  (c)(5)  redes- 
ignated as  (a)(4),  (5).  (6)  and 
(c)(6);  heading,  new  (a)(5)  and 
(c)(6)  revised:  new  (cK5)  and 
(7)  added  (0MB  number) 53731 

Proposed  Rules: 

1 22145.  25351.  27312.  30885.  37189 

3 37446.43620 

4 26351.  27312 

30 „ 25351.27312 

36 54139 

36 54139 

160 26361,27312 

210 16576.  21810.  21814,  42187 

228 36264.  42449.  46304 

229 21814.  36264.  42449,  46304,  46365 

230 16576,  36264.  46304 

232 36264 

239 16676.  36264,  42187,  46365 

240 19685.  21681.  22773,  29393,  29398. 

33236.  34781.  36264.  42449.  46366. 
48579.  50866,  52723 

249 19685.  21810.  21814.  21821.  29393, 

29398,  36264.  42449.  46304 

250 36264 

269 36264.  48183 

260 36264 

269 36264 

270 16576.  28286.  36264,  39311 

274 16576.  36264.  42187 

402 32155 

404 32165 
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TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Ctiapter  I— Federal  Energy  Regu- 
latory Commission,  D^xsrtment 
of  Energy  (Ports  1—399) 

35.10  (c)  added 40240 

141  FERC  Form  No.  716  amended 

15335 

154  Order  on  rehearing 64128 

154.42  Removed 40243 

154.63  (b)(l)(v)  added 40240 

154.91  Removed 40243 

164.92  Removed 40243 

154.93  Removed 40243 

154.94  Removed 40243 

154.95  Removed 40243 

164.96  Removed 40243 

154.97  Removed 40243 

154.98  Removed 40243 

154.99  Removed 40243 

154.100  Removed 40243 

154.101  Removed 40243 

154.102  Removed „ 40243 

154.103  Removed 40243 

154.105  Removed 40243 

154.106  Removed 40243 

164.107  Removed 40243 

154.108  Removed 40243 

154.109  Removed 40243 

154.109a  Removed 40243 

154.109b  Removed 40243 

154.110  Removed 40243 

157  Order  on  rehearing 54128 

157.23—157.41  (Subpart  B)  Re- 
moved  40243 

161  Rehearing  denied 16336 

161.1  Re  vised 32897 

Revised 52904 

161.2  Re  vised 32897 

(c)  re  vised 52904 

161.3  (h)  removed;  (i)  through  (1) 
redesignated  as  (h)  through 
(k);  new  (h)  and  new  (i)  re- 
vised  32898 

(e).  (h)  and  (k)  revised 52904 

250  Rehearing  denied 15336 

250.16  (a)(3).  (c)(1)  and  (dXD  re- 
vised  32885 

Revised 32898 

(a)  revised 52904 

270  Removed 40243 

Order  on  rehearing 64128 

271  Removed 40243 


Order  on  rehearing 54128 

272  Removed 40243 

Order  on  rehearing 54128 

273  Removed 40243 

Order  on  rehearing 64128 

274  Removed 40243 

Order  on  rehearing 64128 

276  Removed 40243 

Order  on  rehearing 64128 

284  Order 16537.  23624 

Notice 19637,  22763.  29716.  38901 

Rehearing  denied 36462 

284.286  (c)  revised 32899 

284  Appendix  A  amended 49674 

292.601  (c)  revised 40470 

341.4  (f)  revised 40256 

342.3  (e)  revised 40256 

342.4  (a)  revised 40256 

343.3  (a)  amended 40256 

375.302  (t)  and  (u)  added 53351 

381.302  (a)  amended 25563 

381.303  (a)  amended 25563 

381.304  (a)  amended 25563 

381.306  (a)  amended 26563 

381.403  Amended 25563 

381.404  Amended 25563 

381.506  (a)  amended ^ 25563 

381.601  Amended 26563 

381.801  Amended 26563 

Proposed  Rules: 

36 28297.  35274,  41739 

284 15672. 15877.  27261.  40493 

342 40493 


.40493 
.40493 


346 

347 ^ 

O^^W. •••■■■■■■■■■•■■■•••■■••••••••••••..••.••• a. 

357 40493 

385 40493 

420 


803... 
804... 
806... 
1310. 


.39991 
.29663 
.29663 
.29663 
.63948 


TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  tt>e 
Treasury  (Parts  1—199) 

4  Authority  citation  amended^ 23795 

4.2  (a)  amended 23795 

4.2a  Removed 23795 
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TTTLE  19  Chaptw  l-Con. 

4.14  (b)(1).  (2KU)  introductory 
text.  (B)  and  (dXlKll)  amend- 
ed  18481 

4.30  Regrulatlon  at  68  FR  68S23 

confirmed 46756 

4.93  (bXD  and  (2)  amended 39682 

4.94  (b)  amended 39683 

10  Authority  citation  amended 

26666.30293 

10.1  (a)  introductory  text,  (2). 
(b).  (d).  (0  and  (h)(2)  revised; 
(aXD.  (i)  and  (JX2)  amended; 
(aX3)  removed .26666 

10.8  Revised 26667 

10.9  Revised 26668 

10.108  Revised 17474 

10.151—10.153  Undesignated  cen- 
ter heading  revised;  interim 
30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38648 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

10.151  Revised;  interim 30093 

Regulation  at  59  FR  30293  efT. 

date  delayed 38648 

Regulation  at  59  FR  30293  eff. 
date  delayed  to  8-23-94 43283 

10.152  Revised;  interim 30293 

Regulation  at  59  FR  30293  ett. 

date  delayed 38548 

Regulation  at  59  FR  30293  efT. 
date  delayed  to  8-23-94 43283 

10.153  (b).  (dX2).  (3)  and  (f) 
amended;  interim 30293 

Regulation  at  59  FR  30293  efT. 

date  delayed 38648 

Regulation  at  59  FR  30293  efT. 

date  delayed  to  8-23-94 43283 

10.172  Amended 25669 

10.173  Revised 26669 

10.175    (cX3)    and    (4)    removed; 

(cX5)  redesignated  as  (cX3): 
new  (cX3)  and  (eXD  revised 

26669 

10.192  Amended 26670 

10.198  Revised 26670 

12.104g  Table  amended 32903 

12.132  (a),  (b)  and  (c)  redesig- 
nated as  (1).  (2)  and  (3);  in- 
troductory text  designated 
as  (a)  Introductory  text;  (a) 
heading  and  (b)  added;  in- 
terim  31620 

19  Authority  citation  amended 

61494 


19.6  (a)(1)  amended 51494 

19.12  (aXD  amended 51494 

19.44  (g)  added 51494 

24.16  (bX14)  and  (dX2)  removed; 
(bX15).  (16)  and  (dX3)  redesig- 
nated as  (bX14).  (15)  and 
(dX2);  (bX5).  (13).  new  (14). 
(cX3).  (e)(2Xii).  (fX4).  (gXl) 
introductory  text,  (iv),  (2) 
and  (3)  Introductory  text  re- 
vised; (cXl),  (2),  (eX2Xl). 
(fX3)  and  (g)  introductory 
text  amended;  new  (dX3)  and 
(gXlXvl)  added 46756 

Regulation  at  58  FR  68523  con- 
firmed  46755 

24.17  Regulation  at  58  FR  68526 
confirmed 46755 

101  Authority  citation  revised 30294 

101.1  (o)  added:  authority  ciU- 

tlon  removed;  interim 30293 

Regulation  at  59  FR  30293  and 

30294  eff.  date  delayed 38648 

Regulations  at  59  FR  30293  and 

30294  eff.  date  delayed  8-23-94 

43283 

101.3  (b)  table  amended 16122,  41973 

(b)  amended 50690 

101.4  Authority  citation  re- 
moved; Interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

HI  Authority  citation  amended 

30294 

User  fee  due  date 53086 

111.3  (e)  added;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38648 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-2^-94 43283 

112.0  Amended 51494 

112.2  (b)  revised 51494 

112.21  Revised 51496 

112.25  Revised 51495 

113.63  (aXD  revised 51495 

113.73  (aXD  revised 51495 

118.4  (g)  revised;  (1)  added 51495 

12i.24  (b)  table  amended 16122 

122.38  Regulation  at  58  FR  68526 

confirmed 46756 

123  Authority  citation  amended 

23795,30294 

123.1  (c)  amended 23795 

123.4  (c)  amended 25570 
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123.8  Regulation  at  58  FR  68526 

confirmed 46755 

123.12  (aXD  and  (2)  amended;  (b) 
revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.13  Authority     citation    re- 
vised; Interim 30294 

Regrulatlon  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  68  FR  30294  eff. 

date  delayed  to  8-23-84 43283 

123.14  Authority     citation    re- 
vised; Interim 30294 

Regulation  at  59  FR  30294  eff. 
date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.16    Authority     citation    re- 
vised; interim 30294 

Regulation  at  59  FR  30294  efif. 
date  delayed 38648 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-M 43283 

123.16  Authority  citation  revised; 
Interim 30294 

Regulation  at  56  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-84 43283 

123.17  Authority     citation    re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.18  Authority     citation    re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

125.0  Re  vised 51496 

125.1  Re  vised 51495 

126.11  (a)  and  ^b)  amended 51495 

125.21  Revised 51496 

125.22  Revised 51495 

125.23  Revised 51496 

125.24  Revised 51496 

125.32  Revised 51496 

125.33  (a)  amended 61496 

125.34  Amended 51496 

125.35  Revised 51496 

128.36  Amended 61496 


125.41  Revised ^. 51496 

125.42  Amended 51496 

128  Authority  citation  revised 30294 

128.21  (a)(4)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regvdatlon  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128.23  Revised;  Interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38648 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-94 43283 

128.24  (b)  and  (c)  amended;  (d) 

and  (e)  revised;  Interim 30294 

Regtilatlon  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128.25  Revised;  Interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38648 

Regulation  at  59  FR  30295  eff. 
date  delayed  to  8-23-94 43283 

128.26  Removed;  Interim 30295 

Regulation  at  69  FR  30296  eff. 

date  delaypd 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

134.55  Regulation  at  58  FR  68526 

confirmed 46755 

(b)  revised 46757 

141  Authority  citation  amended 
30295 

141.4  Revised:  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

142  Interpretation 17474 

143.21  (1)  added;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

143.23  (1)  and  (j)  added;  interim 

30296 

Regulation  at  69  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

143.26  Added:  Interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 
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TITLE  19  Chaptor  I— Con. 

145  Authority  citation  amended 

25570.30296 

145.31  Revised;  Interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regriilation  at  59  FR  30296  eff. 
date  delayed  to  8-2^-94 43283 

145.32  Revised;  interim 30296 

RegulaUon  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

145.35  Amended 25570 

146.4  (h)  amended 51496 

146.40  (b)  redesignated  as  (c);  new 

(b)  added 51497 

146.66  (a)  amended 51497 

148  Authority  citation  amended 

30296 

148.12  (bK2Xll)  amended;  Interim 

30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.43    Authority    citation    re- 
moved; Interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

148.51  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 
date  delayed  to  8-23-94 43283 

148.63  Authority    citation    re-  , 
moved;  interim 30296 

Regulation  at  59  FR  30296  eff. 
date  delayed 38548 

148.64  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.74     Authority    citation    re- 
moved; interim 30296 

Reg\ilation  at  59  FR  30296  eff. 

date  delayed 38548 

159.6  (a),  (b)  and  (c)  amended;  (d) 

revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

174.12  (c)  revised 34971 

174.14  (d)  revised : 34971 


175  Regulation  at  59  FR  13450  eff. 

date  corrected  to  4-29-94 16895 

178.2  Table  amended  (0MB  num- 
bers)  25571.51497 

Chapter  II— United  States  Inter- 
national Trade  Commission 
(Parts  200-299) 

206  Regulation  at  59  FR  5091  con- 
firmed  19638 

207.90—207.120  (Subpart  G)  Regu- 
lation at  59  FR  5097  con- 
firmed  19638 

210  Revised 39039 

211  Removed 39039 

Proposed  Rules: 

4 25376 

12 26151 

101 23817.  41992.  43313.  50717 

103 46007 

122 50717 

141 32942,  36102 

142 36102 

177 18771.  32942 

191 31177.  41994 

201 18982 

207 18982 

TITLE  20-EMPLOYEES'  BENEFITS 

Ctiapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.4  (g)(1)  revised 28765 

Ctiapter  III— Social  Security  Ad- 
ministration, Deixirtment  of 
Healtti  and  Human  Services 
(Parts  400-499) 

404.612   (g)   redesignated  as   (h); 

new  (g)  added 44923 

404.614  (a)  revised 44923 

404.615  (d)  added 44923 

404.633      Undesignated      center 

heading  and  section  added 44924 

404.900--J04.999d  (Subpart  J)  Au- 
thority citation  revised 44925 

404.902  (t)  and  (u)  amended;  (v) 
added 44925 

404.903  (1)  through  (q)  amended; 

(r)  added 44925 

404.1501—404.1599  (Subpart  P)  Au- 
thority citation  revised 41975 
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404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  corrected 30389 

Appendix  1  amended 41976 

416.200—416.269  (Subpart  B)  Au- 
thority citation  revised 41403 

416.215  (a)  revised 41400 

416.260  Undesignated      center 
heading  and  section  revised 
41403 

416.261—416.266  Undesignated 

center  heading  removed 41403 

416.261  Amended 41408 

416.2^2  Introductory  text,  (a),  (b) 

and  (d)  revised 41404 

416.264  Revised 41404 

416.265  Heading,  introductory 
text,  (b)  and  (d)  revised 41404 

(d)  corrected 49291 

416.267—416.289         Undesignated 

center  heading  removed 41404 

416.268  Revised 41404 

416.269  Revised 41404 

(b)(1)  corrected 49291 

416.310  (d)  revised 44926 

416.325  (bK3)  added 44926 

416.351       Undesignated      center 

heading  and  section  added 44926 

416.1100—416.1182  (Subpart  K)  Au- 
thority citation  revised 41406 

416.1103  (aX7)  added 33907 

416.1110  (e)  added 43471 

416.1111  (e)  added 43471 

416.1112  (c)(6)  revised 41406 

416.1121  (c)  revised «47i 

416.1201  (b)  revised 27968 

416.1208  Added 27989 

416.1212  (d)  redesignated  as  (dXD: 

(d)(2).    (3),    (e).    (f)    and    (g) 

added 43285 

416.1400—416.1499  (Subpart  N)  Au- 
thority citation  revised 41406 

416.1401  Amended 43039 

416.1402  (a)  and  (b)  revised;  (h) 
removed;  (1)  through  (n)  re- 
designated   as    (h)    through 

(m) 41406 

(1)  and  (m)  amended:  (n)  added 

43089 

(k)  and  (1)  amended;  (m)  added 

44928 

416.1408  (aK13)  and  (14)  added 41406 

(aXlS),  (16)  and  (b)(3)  added 43089 

(aK2)    and    (7)    through    (11) 

amended;  (aK12)  added 44928 


Cttapter  V-Employment  and 
Training  Administration,  Depart- 
ment of  Latxx  (Parts  600—699) 

626  Revised;  eff.  in  part  10-3-94 

and  6-30-95 45815 

626.2  (a)  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 26601 

627  Revised;  eff.  6-30-95 45821 

628  Revised;  eff.  6-30-95 45845 

631  Revised;  eff.  6-30-95 45857 

637  Revised;  eff.  6-«)-95 45868 

655.104  (c)(3)  revised 41875 

656.112  (aX2)  and  (bX2)  revised 41876 

655.204  (d)(2)  revised 41876 

655.206  (c)  revised 41876 

655.212  Revised 41876 

Ctiapter  IX— Office  of  ttie  Assist- 
ant Secretary  for  Veterans'  Em- 
ployment and  Training,  Depart- 
ment of  Labor  (Parts 
1000-1099) 

1005  Removed 26601 

Proposed  Rules: 

404. ..37000.  37002.  43898.  44674,  52380,  53769 

416 44093.  52380.  53769 

422 44674 

841 21874 

TITLE  21 -FOOD  AND  DRUGS 

Ctiapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Heoltti  and  Human  Services 
(Parts  1-1299) 

5  Authority  citation  revised..... 35849 

5.22  (aXB)  revised 42491 

5.23  (a)  introductory  text  re- 
vised; (a)(10Xl)  through  (vll) 
added 37419 

6.25  (aX4)  revised 42491 

5.26  (e)  revised ; 42491 

5.30  (a)(1)  and  (cX2)  revised 42491 

5.31  (g)  added 31138 

(c)(2)  and  (eXD  revised 42491 

5.35  (bX3)  added 47799 

6.37  (a)(3Xi).  (II).  and  (ill)  re- 
vised; (aX3XIv)  added 42491 

6.61  (a).  (bXl).  (2).  (cXD.  (d).  (e). 

(fXD  and  (g)  revised 42492 
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Tm.E21   Chapter  I— Con. 

5.62  Revised 42492 

5.66  Revised 42492 

5.80  (e)  revised 33431 

5.85  Added , 36849 

16  Workshop 29950 

73.200  Regulation  at  59  FR  10578 

effective  date  confirmed 28765 

74.1101  RegvQatlons  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.1206  (c)(2)  revised 40805 

Reerulation  at  69  FR  40805  eft. 

date  confirmed  as  9-12-94 53684 

74.1340  Regxilation  at  69  FR  7635 
eff.  date  confirmed  as  3-19-94 

24643 
74.2101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.2206  (b)  revised 40805 

Regulation  at  59  FR  40805  eff. 

date  confirmed  as  9-12-94 63584 

74.2340  Regulation  at  69  FR  7636 
eff.  date  confirmed  as  3-19-94 

24643 
74.3602  Regulation  at  MFR  11^^ 

eff.  date  confirmed 26420 

101  Notice 28480 

101.12  Table  2  amended 24039 

101.36  Regulation  at  69  FR  371 
eff.  date  corrected  to  7-1-95; 
(bX4)  introductory  text,  (vl), 

(c)(10)  and  (g)  amended 24089 

101.65  (d)(2).  (3)  and  (4)  added 24249 

(dX2)(il)(A).  (C)(7).  (iv). 
(3XilXA).  (C)(i)  and  (ill)  cor- 
rected  50628 

108.35  (dxixi)  uiiie  amended; 
(d)(3)  introductory  text  re- 
vised; (dX3)(i)  and  (v)  added 

26937 

131  Authority  citation  revised 17681 

131.130  (a)  revised 17691 

Regulation  at  59  FR  17691  con- 
firmed  32078 

135  Authority  citation  revised 47079 

135.110  (aXD  and  (b)  revised;  (d), 
(e)  and  (f)  redesignated  as 
(e).  (f)  and  (g);  new  (d)  and 

(f)(7)  added;  eff.  9-14-96 47079 

136.115  (a)  revised;  (c)  text  redes- 
ignated as  (cXD;  new  (c)(2) 

added;  eff.  9-14-95 47080 

135.120  Removed;  eff.  9-14-95 47080 

135.125  Removed;  eff.  9-14-95 47080 

166  Authority  citation  revised 26939 


166.110  (a)  introductory  text 
heading  and  (c)  heading 
added;  (a)(1)  revised;  (b) 
heading     and     (d)     heading 

amended 26939 

172.811  (b)  revised 24924 

172.841  (b),  (c).  and  (d)  redesig- 
nated as  (c),  (d),  and  (e);  new 

(b)  added:  new  (c)  revised 37421 

173.21  Added 15623 

173.170  Added 26711 

173.367  (a)(2)  table  amended 36937 

175.105  (cK5)  table  amended 47080 

176.170  (a)(6)  table  amended 33195, 

48391 

177.1520  (b)  table  amended 26422,  43730 

177.1580  (b)  table  amended 43731 

177.2600  (cK4Xi)  amended 46171 

178.2010  (b)  table  amended 33196,  45973 

(b)  table  corrected 64130 

178.3295  Table  amended 26323 

210  Compliance  date  extended 39255 

211  Compliance  date  extended 39255 

310  Technical  corrections 49350 

310.646  Added 43252 

314.60   (h)    redesignated   as   (k); 

new  (h),  (1)  and  (j)  added 50861 

314.62  Added 50362 

314.63  Added 60863 

314.54  (aXlKvii)  added 50364 

314.70  (f)  added 50364 

314.94  (aX12)  added 50364 

314.95  Added 50366 

314.101  (e)  revised 50366 

314.107  Added 50867 

314.108  Added 50367 

319.646  (a)(6Xli)  redesignated  as 

(a)(6XiiXA);  new  (a)(6KiiXA) 
heading,  (B)  and  (d)(23) 
added;  (d)  introductory  text 

and  (1)  revised;  eff.  8-23-96 43409 

336.60  (cXD  revised;  eff.  4-11-95 

16882 

338.50  (cX3)  revised;  eff.  4-11-96 

16983 

341.3  (f).  (g)  and  (h)  added;  eff.  8- 

23-96 43409 

341.14  (a)(6)  and  (6)  added 29174 

341.20  Added;  eff.  8-23-95 43409 

341.74      (c)(4Xvii),      (vlll).      (ix), 

(dXlXlv)  and  (v)  added 29174 

(dXlXiv)  and  (v)  corrected 36051 

341.80  Added;  eff.  8-23-95 43409 

341.90  (r)  and  (s)  added 29174 

(r)  and  (s)  corrected 36051 

343  Atmouncement 37421 


OCTOBER  1994 
CHANGES  APRIL  1.  1994  THROUGH  OCTOBER  31.  1994 


79 


346.13  (b)  revised 28767 

346.50  (bX2Xvl)  heading  and  (dX8) 

heading  amended 28767 

347.10  (c)  revised 28768 

347.50  (bX3)  heading.  (cX2)  head- 
ing     and      (dXS)      heading 

amended 28768 

369.20  Amended;  eff.  a-23-95 43412 

430.4  (a)(69)  added 40806 

430.5  (aX104)  and  (b)(106)  added 
40806 

430.6  (bX106)  added 40806 

436.215  (b)  table  amended;  (cX18) 

added 4oeo6 

436.369  Added 40606 

436.370  Added 40807 

442.52  Added 26840 

442.263  Redesignated  as  442.253a: 

new  442.253  heading  added 26941 

442.2S3a       Redesignated       from 

442.253 28941 

442.253b  Added 28941 

460.10  Added 50485 

452.180  Redesignated  as  452.160a: 

new  452.160  added 62078 

462.180a       Redesignated       firom 

452.160 62078 

462.ie0b  Added 62078 

465.88  Added 40807 

(aXl)  corrected 46479 

465.188  Added 4oeoe 

610.600  (cXD  table  and  (2)  table 

amended 28768,  31139,  33197.  33198. 

33908,  38119.  41664.  41976.  44315. 
49576.50629 

520  Technical  correction 50829 

620.445b  (a)  amended;  (b).  (dXD. 

(2).  (4XiliXB).  (C).  (ivXB)  and 

(C)  revised:  (dX3)  removed: 

(dX4XlXC)  added 39439 

620.531  (a)  removed:  (b)  revised 

26842 

520.804  Added  ...V.'.V.V.V.V."^^^^^^^^^^^^ 

620.903c  Removed 33196 

520.905a  (dX3)  added 28943 

620.905b  (c)(3)  added 35252 

520.1660d  (aX6)  and  (bX4)  added; 
(eXlXllXA)(J).    (BXJ).    (C)(J) 

and  (lli)(C)  amended 41664 

620.ie96b      (b)      revised;      (cX2) 

amended 42493 

520.1720a  (b)(3)  amended 53585 

620.1806  (b)  amended 28768 

520.1872  Added 33908 

520.2045  (bX2)  amended 28769 

620.2a80a  (bXD  amended 22754 


520.2260b  (bXD  amended...,. 22764 

520.2260c  (a)  amended 22754 

620.2325a  (c)(2)  amended 28769 

(c)  amended 33197 

620.2325b  (c)  amended 33197 

520.2345d  Revised 17683 

(aXl)  amended 19133 

522.246  (a)  amended;  (cX3)  added 

41665 

522.313  (dX4)  added 41666 

522.1145  (a)(2)  amended 33198 

622.1222a  (c)  revised 41664.  41976 

Corrected 49291 

622.1350  Added 37422 

522.1680  (b)  amended 31139 

522.1696a  (bXD  and  (2)  amended 

38119 

522.1720  (bXl)  amended....................53585 

622.1940     (e)     redesignated     as 
(dX2Xlv);   (b).   (d)(2Xll).   (Hi) 

and  (iv)  revised;  interim 49806 

522.2680  Revised 19639 

524.900  (c)  amended 28769 

524.1580b  (b)  amended.,..^ 33197 

524.1580c  (b)  amended 33197 

524.1580d  Removed 53586 

529.1044a  (b)  amended. 31140 

529.1186  (b)  amended 44315 

566.200  Revised 41977 

566.275  Revised 28943 

666.344  (a)  revised;  (d)  added 50830 

566.380  Revised 41241 

556.425  Revised 17922 

566.750  (c)  added 38902 

558.4  (d)  table  amended 17477.  18297. 

41241 

668.96  (bX4XlI)  added 16824 

(bXlXxiiXfe)  amended 19134 

(bXlXxXA)  and  (xlXft)  amended 

33197 

558.268  (c)(4)  added 35252 

Stay  at  58  FR  47973  confirmed 

46973 

568.265  (cX3)  added 61498 

558.306  Added 18297 

558.311  (eXD  table  amended 33197 

Stay  at  58  FR  47973  confirmed 

45973 

568.342    (CX1)(U).    (2XU).    (3X11). 
(4X11).      (5)(ii)      and      (6X11) 

amended 41241 

558.355    (fXlXxiI)(6)    and    (xxXft) 

amended 33197 

(fX3XivX6)  and  (vlli)  amended 
41241 
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TITLE  21   Chapter  I— Con. 

558.360  (dK2)  redesignated  as 
(dX2Xi);  new  (dX2)(i)  heading 
and  (li)  added:  (d)(3)  amended 

17922 

558.560  (aK2)  revised 15339 

(aX2)  amended 19134,  21930.  26423, 

26943 
(aX2),   (bXlXx)(c),   (xllXft)  and 

(c)  amended 26424 

(bXDdlXc)  amended 33197 

(bX2)  added 49577 

558.555  Added 17477 

558.586  (a)  amended 33197 

558.600   (OdXl)   amended;    (c)(3) 

added 41975 

558.625  (b)(71)  removed 33198 

558.635     (f)(3)     redesignated     as 

(f)(4);  new  (f)(3)  added 38902 

573.130  Added 26711 

573.920  Stay  at  58  FR  47973  con- 

nrmed 46973 

600  Authority  ciUtion  revised 54042 

600.15  (b)  amended 49351 

600.80—600.90  (Subpart  D)  Added 

54042 

606.65  (c)  table  amended 23636 

606.121    (c)(12Xl),    (11)    and    (ill) 

amended 23636 

610.9  (a)  amended 49351 

610.11  Introductory  text  amended 
49351 

610.53  (d)  amended 49351 

630.10  (c)(3)  amended 49351 

640.6  Introductory  text  amended 

49351 

640.21  (c)  amended 49351 

640.22  (c)  amended 49351 

640.64  (c)  amended 49351 

640.74  (a)  amended 49351 

660.28  (aXD  table  and  (4)  amend- 
ed  23637 

812  Notice  of  applicability 52078 

821.2      (b)      Introductory      text 

amended 31138 

900  Workshop 53586 

900.2    (e)    revised;    (r)    and    (s) 

added;  interim 49812 

900.12  (dXl)(i)  revised;  interim 49812 

900.18  Added;  interim 49812 

1020.30  (b)  amended 26403 

1020.32  (d)   revised;   (e)   through 

(h)      redesignated      as      (f) 

through  (1);  new  (e)  added 26404 

1220.40  (a)  revised 35253 

1270  Workshop 29950 


Chapter  II— Drug  Eriforcernent 
Administration,  Department  of 
Justice  (Parts  1300-1399) 

1306.02   (h)   redesignated   as   (1); 

new  (h)  added 26111 

1306.11   (a)   revised;    (e)   and   (f) 

added 26111 

(a)  and  (f)  corrected 30832 

1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised 26112 

(c)  corrected 30832 

1308.11  (gX3)     removed;     (dXD 
through  (29)  and  (g)(4)  redes- 
ignated as  (d)(2)  through  (30) 
and  (gX3);  new  (dXD  added 
46759 

1306.24  Regulation  at  59  FR  16053 

confirmed 52905 

1310  Technical  correction 52588 

1310.04  (f)  introductory  text  re- 
vised; (f)(lXiii)  removed; 
(f)(l)(lv)  through  (xxlv)  re- 
designated       as        (f)(lXlii) 

through  (xxlii);  (g)  added 51367 

1310.06  (b)  revised;  interim 51364 

1313  Technical  correction 52588 

1313.12  (a)  introductory  text  re- 
vised  51367 

1313.21  (a)  introductory  text  re- 
vised  51367 

Proposed  Rules: 

1—1299  (Ch.  I) 26352,  29977,  39888 

11 45160,50793 

20 54046 


54. 
73. 

74. 


.48706 
.23035 
.23035 


101 16577,  36379,  37190,  51030,  52275 

102 36102,  39635 

123 16578 

168 23086 

170 51080 

172 23035 

173 23035 

182 23035 

184 23085 

203 36107 

205 36107 

310 51030,54046 

312 48708.  54046 

314 48708,  54046 

320 48708 

330 39499,  48708 

331 17747 
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333...i.^ 31402 

341.... » 34781 

343...U 18507 

352 16042.  29706 

369.... 31402 

589 44584 

600 28821,  42193.  54046 

601 28821.  42193.  48708 

606 28822,  42193 

607 28822.  42193 

610 28821.  28822.  42193 

640 28822.42193 

660 28822.  42193 

700 16042 

740 16042 

807 48708 

810  ..„ 30656.  32489 

812 48708 

814 48708 

860 48708 

862 37378 

864.. ..„ 37378 

866 37378 

868 37378 

870 37378 

872 37378 

874 37378.  46479 

876 37378 

878 23086.  37378.  46479 

880 37378 

882 37378 

886 37378 

888 37378 

890..... 37378 

892 37378 

1240 16578 

1301 30655.30738 

1307 51887 

1309 61887 

1310 61887 

1313 61887 

1316 51887 

1403 53706 

TITLE  22-FOREIGN  RELATIONS 

CtKspter  i— Department  of  State 
1 1        (Parts  1-199) 

22  Authority  citation  revised 48999 

22.1  Table  amended;  interim 25324 

Amended;  Interim 48999 

40  Authority  citation  revised 51369 

40.101-40.104  (Subpart  K)  Head- 
ing revised:  interim 51389 

40.104  Added;  interim 51369 


41.107  (e)  added;  interim 25325 

42.61  (a)  revised 39955 

51  Authority  citation  revised 48999 

51.64  (f)  added;  Interim 48999 

51.67  Added;  interim 49000 

60—65  (Subchapter  O)  Removed 

33909 

120.15  Revised 25811 

120.16  Revised 25811 

121.1  Amended;  (c)  removed;  (d) 

redesignated  as  (c) 46548 

Amended 46649.47800 

123.16  (a)  revised 29951 

(bXD  revised 45622 

124.10  Revised 29951 

124.15  Added 45622 

126  Authority  citation  revised 42158 

126.1  (a)  and  (d)  revised;  (f)  added 

15825 

(a)  and  (c)  revised 42158 

126.6  Revised 29951 

145  Added 18731 

Ctiapter  II— Agertcy  for  Inter- 
notional  Development,  Inter- 
national Development  Co- 
operation Agency  (Parts 
200-299) 

220  Removed 28769 

222  Removed 28769 

Chapter  V-Unlted  States  infor- 
mation Agency  (Parts  500—599) 

502  Revised 18965 

514.14  (c)  revised;  interim 34761 

614.30  (b)(3)  removed;  (1)  amend- 
ed; (j)  added;  interim 16984 

Regulation  at  59  FR  16984  con- 
firmed  46918 

518  Added 39440 

Proposed  Rules: 

42 18010.21948 

135 53706 

502 17057.  18772 

TITLE  23-HIGHWAYS 

Chapter  I- Federal  Highway  Ad- 
ministration. Depctfhnent  of 
Transportation  (Parts  1—999) 

420—480  (Subchapter  E)  Heading 

revised 37557 
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TITLE  23  Chapter  l-Con. 

420  Revised 37557 

511  Removed 37563 

650  Authority  citation  revised 37938 

650.201  Revised 37939 

650.203  Revised 37939 

650.205  Revised 37939 

650.209  Revised 37939 

650.211  Added 37939 

655.409  (f)  amended 33910 

657  Authority  citation  revised 30418 

657.11  Revised 30418 

657.13  Revised 30418 

657.15  Revised 30418 

657.17  Revised 30418 

658  Authority  citation  revised 30419. 

36053 

668.1  Revised 30419 

658.5  Amended 30419 

658.13  (dXlXi).  (2)(i)  and  (e) 
amended;  (d),  (e)  and  (f)  re- 
designated as  (e),  (f)  and  (g): 
new  (d),  (eX4)  and  (5)  added 

30419 

668.15  (b)  and  (c)  amended 30419 

658.17  (f),  (?)  and  (h)  redesignated 
as  (g).  (h)  and  (1);  new  (f),  (j) 
and  (k)  added;  new  (h)  re- 
vised  30420 

658.19  (a)  revised 30420 

658.23  Added 30420 

658  Appendix  A  amended 30421,  36053 

Appendix  C  added 30422 

660  Revised 30300 

710  Authority  citation  revised 25327 

710.203  (e)(3)  revised 25327 

710.204  Added 25327 

710.304  (jX5)  amended 26327 

712  Authority  citation  revised 25327 

712.408  (a)  revised 25327 

712.805  (cKD  revised 25327 

713  Authority  citation  revised 25327 

Authority  citation  corrected 

30302 

713.103  (h)(i)  revised....7Z*Z"^^^^^^^^^^^ 

720  Authority  citation  revised 25327 

720.22  (d)(2)  revised 25327 

Chapter  II— NotiorKil  Higtiway 
Traffic  Safely  Administration 
and  Federal  Hlgtiway  Adminis- 
tration. Department  of  Transpor- 
tation (Parts  1200-1299) 

1212.3  (d)  amended 39256 

1212.7  Amended 39256 

1260.19  (d)  added 30698 


1260.21  (c)  revised 30696 

Qiapter  III— National  Higtiway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  1300-1399) 

1313.6  (a)  revised;  interim 40474 

ProfDOsed  Rules: 


637. 
645. 


.35493 
.25579 


TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A— Office  of  ttie  Sec- 
retary, Department  of  Housing 
and  Urban  Development  (Parts 
0-99) 

9  Added 31047 

17  Authority  citation  revised 34579 

17.60  (a)  revised 34579 

17.62  Re  vised 34579 

17.64  (a)  revised 34580 

17.65  (b)  revised 34580 

17.72  (e)  revised 34580 

17.110  (b)  revised 34680 

24  Authority  citation  revised 18482 

24.700  Revised 18482 

42  Re  vised '. 29329 

50  Authority  citation  revised 17199, 

19107 

50.3  Regulation  at  57  FR  32110 
confirmed 17199 

50.4  (bX3)  removed;  (bXD  and  (2) 
revised 19107 

50.17  Regulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

50.20  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

55  Added 19107 

55.12  (b)(2)  amended... 33199 

55.22  Heading  revised;  (a)  intro- 
ductory text  and  (b)(1)  intro- 
ductory text  amended 33199 

58  Authority  citation  revised 44260 

58.1  (c)  introductory  text,  (3)  and 
(4)  amended;  (c)(5)  added;  in- 
terim  44260 

58.2  (a)(4)  revised;  interim 44260 

58.4  (cXD  amended;  interim 44260 
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58.5  (bXD  revised 19112 

58.77  (d)  added;  interim 44260 

81.41—81.49  (Subpart  E)  Contin- 
ued  54366 

84  Added;  interim  in  part 47011 

92  Waiver 22506 

92.2  Amended;  interim;  eff.  5-19- 

94  through  6-20-95 18631 

Amended;  interim;  eff.  10-26-95 

44281 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-84 
through  6-^0-95 49291 

92.4  Added;  interim;  ett.  5-19-94 
through  6-20-95 18631 

Redesignated  as  92.5;  new  92.4 
added;  interim;  eff.  10-26-94 
through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.5  Redesignated  firom  92.4;  in- 
terim; eff.  10-26-94  through 
6-30-95 44261 

Regulation  at  59  FR  44261  eff.  y 

date     corrected     to    9-26-94 

through  6-30-95 49291 

92.50  (f)  redesignated  as  (dX5) 
and  revised;  interim;  eff.  5- 

19-94  through  6-20-95 18631 

92.61   Heading   revised;   interim; 

eff.  5-19-94  through  6-20-95 18631 

(bX4)  revised;  interim;  eff.  10- 

26-94  through  6-30-95 44261 

R^ulation  at  59  FR  44261  eff. 
date     corrected    to    9-26-94 

through  6-30-95 49291 

92.64  (aXD  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

92.150  (bX2)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

(bX6)  and  (cX4)  revised;  in- 
terim;  e^.   10-26-84  through 

ft-3(V-95 44261 

Regulation  at  59  FR  44261  eff. 
date     corrected     to    9-26-84 

through  6-30-95 49291 

92.204  (aXD  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

92.206  (aXl)  revised;  interim;  eff. 

5-19-94  through  6-20-85 18632 

(aXl)  revised;  interim;  eff.  10- 

26-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-84 
tljrough  6-30-95 49291 


92.206  Heading,  (aX2),  (3).  (b).  (c) 
introductory  text,  (6),  (d) 
and  (e)  revised;  (c)(6)  and  (7) 
added;  (f)  and  (g)  removed; 
interim;  eff.  5-19-94  through 
6-20-95 18632 

(b)  revised;  Interim;  eff.  10-26- 
94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.207  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.208  Added;  Interim;  eff.  5-19-94 
through  6-20-95 18633 

92.209  Added;  interim;  eff.  5-19-94 
through  6-20-85 18633 

92.211  (aX2)  and  (fX3)  revised; 
(aX3)  added;  Interim;  eff.  5- 
19-84  through  6-20-95 18633 

(aX2)  revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.214  (aX8)  revised;  interim;  eff. 

5-18-94  through  6-20-95 18634 

(aX7)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44282 

Regulation  at  59  FR  44262  efl". 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.216  (a)(1)  and  (2)  revised;  in- 
terim; eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  8-26-84 
through  6-30-95 49291 

92.218  (a)  introductory  text  and 
(c)  revised;  (e)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

(a)  revised;  interim;  eff.  10-26- 
94  through  6-30-95 44282 

Regulation  at  59  FR  44262  eft. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.219  Revised;  interim;  eff.  5-19- 

84  through  6-20-85 18634 

92.220  (a)(1)  introductory  text, 
(2).  (3)  and  (5)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

92.221  (a)(7)  and  (c)  added;  in- 
terim; eff.  5-19-84  through  6- 
20-85 18635 
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TITLE  24  Subtitle  A-Con. 

92.222  (a)(2)  added:  interim;  e^. 

5-19-94  through  6-20-95 18635 

92.252  (a)(2)(iil)  added;  (aX5) 
amended;  (d)  revised;  In- 
terim; eff.  6-19-94  through  6- 

20-95 18635 

(aX2)(llI)  revised;  interim;  eff. 

10-26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.254  (a)(lKl).  (4)  introductory 
text.  (IIKC)  and  (b)(1)  re- 
vised; (a)(4)(li)(D)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

(aX3).  (4XIiXC)  and  (D)  revised; 
Interim;  eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.255  Revised;  0MB  number;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.256  Revised;  interim;  eff.  5-19- 

94  through  6-20-95 18636 

92.257  Revised;  interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.259  Added;  interim;  eff.  5-19-94 

through  6-20-95 18636 

92.300  (b).  (e)  and  (f)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18637 

92.350  (aX4)  introductory  text  re- 
vised  33893 

92.352  (b)  revised;  interim;  eff. 
10-26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.353  (e)  revised:  interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.354  (a)  revised:  interim;  eff.  5- 
19-94  through  6-20-95 18637 

(aX2)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44263 

Regulation  at  59  FR  44263  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 


92.502  (bXD  revised:  interim;  eff. 

5-19-94  through  6-20-95 18637 

92.504  (eXD  revised;  interim;  eff. 

5-19-94  through  6-20-95 18637 

92.508  (a)(4Xv)  revised;   interim; 

eff.  5-19-94  through  6-20-95 18637 

92.625  Added;  interim;  eff.  5-19-94 

through  6-20-95 18638 

92.631  (c)(5)  added 33893 

92.633  Revised:  interim;  eff.  10- 

26-94  through  6-30-95 44263 

Regulation  at  59  FR  44263  eff. 

date     corrected     to     9-26-94 

through  6-30-95 49291 

92  Appendixes  A  and  B  amended 

33893 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urtxin  Development  (Parts 
100-199) 

103.335  Amended ....39956 

103.400  (aX2),  (3),  (b)  and  (c)  re- 
vised  39956 

(aX2)(i)  correctly  revised 46759 

103.405  (a)(1)  and  (b)  introductory 

text  amended 39956 

(b)  corrected 46759 

135  Revised;  interim;  eff.  8-1-94 

through  6-30-95 33880 

Chapter  I  Appendix  IV  added 33363 

Ctiapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  200—299) 

200  Authority  citation  revised 36695, 

49815,  50143,  50463 

200.93  (aXD  revised;  Interim 31522 

200.155  (a)  amended 50143 

200.157  (b)  through  (e)  and  (f)(1) 
revised 49815 

200.158  Introductory  text  revised; 

(c)  and  (d)  removed 49815 

200.213  (d)  removed;  (e)  redesig- 
nated as  (d);  Interim 31522 

200.217     (aX3)     removed;     (aX4) 
through  (8)  redesignated  as 

(aX3)  through  (7);  Interim 31522 

200.810  (b)  revised 50463 

200.925a     (cX2)     revised;     (cX3) 

amended 36695 
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200.925b  (0)  heading  and  (5)  re- 
vised  36695 

200.925c  (c)  introductory  text  re- 
vised  

200.926  (cX2)  revised;  (c)(3) 
amended 

200.926a  (c)  heading.  (3)  and  (5) 
revised , 

200.926c  Table  amended , 

200.926d  (cX4Xi).  (U)  and  (Ui)  re- 
vised; (cX4Xlv)  redesignated 
as  (c)(4Kvll);   new   (cX4Kiv). 

(V)  and  (vl)  added. 19112 

(cX4Xiv)  corrected 38394 

200.926e     (b).     (c)     introductory 

text.  (2)  and  (d)  amended 36895 

200.937  (a)(2)  amended 36685 

203  Authority  citation  revised 50143, 

50463 

203.5  (e)  revised 50463 

203.23  (a)(5)  amended;  eff.  4-24-05 

63901 

203.251  (r)  revised 49615 

203.365  (a)  introductory  text  re- 
vised; (0)  amended:  (g)  added 
60143 

208.356  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 60144 

203.360  Heading  revised;  exlstiiig 
text  designated  as  (a);  (b) 
added 60144 

203.365  (a)  revised J0144 

203.370  Added 60144 

203.401  (c)  redesignated  as  (d); 
new  (c)  added;  new  (d)  re- 
vised  60144 

203.402  Introductory  text  and  G) 
revised;  (kX3).  (s)  and  (t) 
added 60146 

203.403  (d)  added 60146 

203.408  Revised 49816 

203.410  (a)  introductory  text  re- 
vised; (a)(l)(ii)  and  (iU) 
amended:  (aXlXiv)  added 60145 

203.411  Revised 49816 

203.427  Added 49816 

203.440  (f)  revised 49816 

203.483  Revised 49816 

203.487  Revised 49816 

203.501  Added 60146 

203.560  (a)  amended;  (b)  removed: 

(c)  revised;  eff.  4-24-86 53901 

203.670  Regulation  at  68  FR  54246 

confirmed 48704 


203.671  Regulation  at  58  FR  54246 

confirmed 48704 

203.675  Regulation  at  68  FR  64246 
confirmed 48704 

203.676  Regulation  at  68  FR  64246 
confirmed 48704 

204  Revised 39957 

Authority  citation  revised 50464 

204.3  (b)  revised 50464 

206  Authority  citation  revised 60464 

206.3  Amended 50464 

207  Authority  citation  revised 48730 

207.10  Revised 31141 

207.32  Regulation  at  68  FR  67660 

eff.  date  extended  to  4-26-86 

53731 

207.36  Regulation  at  58  FR  34215 

confirmed 28248 

207.259  (eX5)  revised 49816 

207.260  (e)  revised 31141 

207.270      Undesignated      center 

heading  and  section  added 48730 

206  Technical  correction 48171 

206.106  (a)  heading,  (b)  heading 
and  (e)  heading  added;  (c) 
and  (d)  revised;  (a)  and  (bX3) 

amended 43474 

206.112  (e)  revised 43476 

213.13  Revised 31141 

213.44  Regulation  at  68  FR  34215 
confirmed 28248 

213.45  Regulation  at  68  FR  67660 
off.  date  extended  to  4-26-85 
53731 

215.21  (b)(9)  removed 32649 

215.80  Added 29329 

219.210  (c)(3)  revised 33894 

219.310  (c)(3)  revised 33894 

220.580  Regulation  at  68  FR  34216 

confirmed 28248 

220.836  Revised „ 49816 

220.842  Revised 49816 

221  Authority  citation  revised 31141, 

49816 

221.621  Revised 31141 

221.560  Regulation  at  68  FR  57660 

eff.  date  extended  to  4-26-86 

53731 

221.563  Regulation  at  58  FR  34216 

confirmed 28248 

221.780  Revised ^816 

221.795  Added 29330 

232.94  Regulation  at  68  FR  34216 

confirmed 28248 

232.600  Regulation  at  68  FR  34216 

confirmed 28248 
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232.893  Revised 49816 

234  Authority  citation  revised 53901 

234.38  (a)  revised;  eff.  4-24-85 53901 

235.215  Revised 49817 

236.3  (b)(9)  removed 32649 

236.40  Regulation  at  58  FR  57560 
eCr.  date  extended  to  4-26-95 

53731 

236.266  Revised 49817 

236.1001  (Subpart  F)  Added 29331 

237  Authority  citation  revised 49816 

237.260  Revised 49817 

241  Authority  citation  revised 49817 

241.85  Regulation  at  58  FR  34217 

confirmed 28248 

241.600  Regulation  at  58  FR  34217 

confirmed 28248 

241.893  Revised 49817 

241.1085    Regulation    at    68    FR 

34217  confirmed 28248 

242  Authority  citation  revised 49817 

242.43  Revised 31142 

242.91  Regulation  at  58  FR  34217 

conflrmed 28248 

242.260  Revised 49817 

244.182  Regulation  at  58  FR  34217 

confirmed 28248 

267  Added 50464 

280.207  (aX4)  revised 33894 

290.1  Revised 48730 

290.3  Amended 48730 

290.200—290.202       (Subpart       D) 

Added 48730 

291  Authority  citation  revised 29509 

291.1  Regulation  at  58  FR  54247 

confirmed 48704 

291.5  Regulation  at  58  FR  54247 

confirmed 48704 

Amended 48705 

291.100  Regulation  at  58  FR  54247 

confirmed 48704 

(d)(2)  revised:  (h)  amended 48705 

291.105  Regulation  at  58  FR  54247 

conflrmed 48704 

(a)  and  (hXD  revised 48705 

291.110  Regulation  at  58  FR  54248 

confirmed 48704 

(a)  revised;  (b)(1)  amended 48705 

(bXD  corrected 52906 

291.130  Regulation  at  58  FR  54248 

conflrmed 48704 

291.135  Regulation  at  58  FR  54248 

conflrmed 48704 

(d)  removed 48706 

291.400  (b)  amended;  (c),  (d)  and 

(e)  re  vised 29509 


291.405  Amended 29510 

291.410  (c)  Introductory  text  and 

(d)  revised;  (c)(6)  added 29510 

291.415  (dXD  redesignated  as 
(dXlXl);  (dXlXii)  added;  (fXD 

amended 29510 

291.420  Heading,  (a)(1)  and  (3)  re- 
vised; (b)  amended 29511 

291.425  (b)  and  (c)  revised 29511 

291.435  (aXD  amended 29611 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  500—599) 

510  Authority  citation  revised 29332 

510.52  Revised 29332 

570.487  (d)  added 33894 

570.607  (b)  revised 33894 

571  Removed;  interim 38329 

572.405  (cXD  revised 33894 

574   Regulation  at  57   FR  61740 

conflrmed 17199 

Authority  citation  revised 33894 

574.2  (a)  revised 17199 

574.3  Amended 17199 

574.100  (a)  designation  and  (b)  re- 
moved  17199 

574.140  Removed 17199 

574.160  (b)  and  (cX5)  revised 17199 

574.220  Removed 17199 

574.240  (c)(6)  revised 17190 

574.300  (a)  and  (cXiXlXC)  amend- 
ed; (b)(7)  and  (lOXii)  revised 

17200 

574.310  (a)  heading  redesignated 
as  (aXl)  heading;  new  (aXD 
heading  and  (e)  revised;  (a)(2) 
added;  (d)  introductory  text 

amended 17200 

574.330  Introductory  text,  (aXD 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.600  (c)  revised 33894 

574.665  Added 17201 

576.79  (a)(4)  revised 33894 

582.120  (a),  (b)  and  (d)  revised;  In- 
terim  24253 

582.200  Revised;  0MB  number;  In- 
terim  24253 

582.206  Removed;  Interim 24254 

582.210  Removed;  interim 24254 

582.216  Removed;  interim 24254 

582.220  Removed;  interim 24254 
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582.225  Removed;  interim 24254 

583  Authority  citation  revised 33894 

Regiilation  at  58  FR  13871  con- 
firmed  36891 

683.5  Amended 36891 

R^rulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.100  (bX3).  (4)  and  (5)  redesig- 
nated as  (bX4).   (6)  and  (6); 

new  (3)  added 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.115  (b)(2)  amended 36891 

Regrulatlon  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.120  (a)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.130  Revised;  0MB  number 36891 

Regulation  at  69  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.140  Revised 36892 

Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

683.160  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (c)  added 

36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

683.166  (a),  (b)  and  (d)  revised;  in- 
terim  24254 

Regulation  at  59  FR  24254  con- 
flrmed  36891 

583.200  Revised;  0MB  number;  In- 
terim  24254 

Regulation  at  59  FR  24254  con- 
flrmed  36891 

683.205  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
flrmed  36891 

583.210  Removed;  Interim 24254 

Regvilatlon  at  69  FR  24264  con- 
firmed  36891 

583.215  Removed;  Interim 24254 

Regulation  at  69  FR  24254  con- 
firmed  36891 

583.220  Removed;  interim 24254 

Regiilation  at  59  FR  24254  con- 
flrmed  36891 

683.225  Removed;  interim 24254 

Regulation  at  59  FR  24264  con- 
firmed  36891 

583.300  (e)  amended 36892 

Regulation  at  59  FR  36892  eff. 
date  corrected  to  7-19-94 38562 


1S6-996(1)0-94-4 


583.310  (f)(l)(I)  and  (g)  revised;  (h) 

added 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.316  (a)(1)  revised 36892 

Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.326  (b)(4)  revised 33894 

Ctiapter  VII— Office  of  tt>e  Sec- 
retary, Department  of  Housing 
and  Urtxin  Development  (Sec- 
tion 8  Housing  Assistance  Pro- 
grams and  Public  and  Indian 
Housing  Programs)  (Parts 
700-799) 

700  Revised 22225,  22235 

791.402  (c)(2)  revised 50159 

791.407  (a)  introductory  text  re- 
vised; interim 35255 

Ctiapter  VIM— Office  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Authority  citation  revised 36681 

813.104  (b)(2)  removed;  (bX3)  re- 
designated as  (b)(2) 36681 

813.105  (a)  Introductory  text 
amended;  (c),  (eX2)  and  (4) 
removed;  (eX3)  redesignated 
as(eX2) 36681 

813.106  (b)(9)  removed 32649 

860  Authority  citation  revised 29333 

850.34  Added  (0MB  number) 29333 

850.35  (d)  removed 29335 

880  Authority  citation  revised, 

22923 

880.209  Revised  (0MB  number) 29335 

880.603  (b)  introductory  text 
amended;  (bXl)  removed; 
(bX2),  (3)  and  (4)  redesig- 
nated as  (bXD.  (2)  and  (3) 36624 

880.609  (b)  revised 22756 

880.612a  Added;  interim 22923 

880.613  Revised;  0MB  number 36624 

(cXlXD  corrected 42159 

880.614  Added;  0MB  number 36625 
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880.615  Added 36626 

880.616  Added 36627 

880.617  Added 36627 

881  Authority  citation  revised. 
22924 

881.209  Revised;  0MB  number 29336 

881.603     (b)     introductory     text 

amended 36628 

881.609  (b)  revised 22755 

881.612a  Added;  interim 22924 

881.613  Revised;  0MB  number 36628 

(c)(l)(i)  corrected 42159 

881.614  Added;  0MB  number 36629 

881.615  Added 36630 

881.616  Added 36631 

881.617  Added 36631 

882  Authority  citation  revised 24254, 

33895,36681 
882.103     Introductory     text     re- 
moved; (b)  revised 36681 

882.116  (c)  revised 36682 

882.207  Removed 36682 

882.209  (a)  revised 36682 

882.216  (a)(4)  removed 36682 

882.219  Removed 36682 

882.335  (a)(2)(i)  revised 36682 

882.406  Revised;  0MB  number 29337 

882.410  (a)(2)  revised;  0MB  num- 
ber  47773 

882.517  Revised;  0MB  number 36632 

(c)(l)(i)  corrected 42159 

882.518  Added;  0MB  number 36633 

882.519  Added 36633 

882.520  Added 36634 

882.521  Added 36635 

882.701  (c)  revised 36682 

882.712  Revised;  0MB  number 29338 

882.713  (c)(ll)  added 33895 

882.720  (b)(3)(v)  revised 29339 

882.721  (c)  amended 29340 

882.753  (a)  revised 36682 

882.803  (d)  introductory  text  re- 
vised  29340 

882.805  (a)  through  (d)  and  (f)(10) 

revised;  interim 24254 

882.810  Added;  0MB  number 29340 

883  Authority  citation  revised, 
22926 

883.311  Revised;  0MB  number 29341 

883.704a  Added;  interim 22926 

883.710  (b)  revised 22755 

883.714  Revised;  0MB  number 36635 

(c)(l)(i)  corrected 42159 

883.715  Added;  0MB  number 36636 

883.716  Added 36637 

883.717  Added 36638 


883.718  Added 36638 

884  Authority  citation  revised, 

22927 

884.112  Revised;  0MB  number 29342 

884.223a  Added;  interim 22927 

884.226  Revised;  0MB  number 36639 

(cKDd)  corrected 42159 

884.227  Added;  0MB  number 36640 

884.228  Added 36641 

884.229  Added 36642 

884.230  Added 36642 

885.427  Revised 36643 

886  Authority  citation  revised, 
22929 

886.132  Revised;  0MB  number 36643 

(c)(l)(i)  corrected 42159 

886.133  RedesigTiated  as  886.138 36643 

Added;  OMB  number 36644 

886.134  Added 36645 

886.135  Added 36646 

886.136  Added 36647 

886.138  Redesignated  from  886.133 

36643 

886.329a  Added;  interim 22929 

886.337  Revised 36647 

887  Authority  citation  revised 36682 

887.5  (c)  removed 36682 

887.59  (c)(1)  and  (d)  revised 36682 

887.105  (b)(1)  and  (2)  amended 36682 

887.107  Removed 36682 

887.151— «87.167       (Subpart       D) 

Heading  revised 36682 

887.151  Revised 36682 

887.153  Removed 36682 

887.156  Removed 36682 

887.157  Removed 36682 

887.566  (c)  revised 36682 

888  Fair  market  rent  schedules 
16408,49494 

Schedule  C  revised 21835 

Technical  correction 26703 

Fair    market    rent    schedules 

corrected 26944 

Schedule  C  corrected 26944,  48392 

888.203  (b)  revised 38564 

889  Authority  citation  revised 36647 

889.265  (a)(4)  revised 33895 

889.611  Added;  OMB  number 36647 

(c)(l)(i)  corrected 42159 

889.612  Added;  OMB  number 36648 

889.613  Added 36649 

889.614  Added 36650 

889.615  Added 36650 

890.260  (a)(4)  revised 33895 
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(Parts  900-999) 

900  Authority  citation  revised 28343 

900.105  Added;  OMB  number 29343 

904  Authority  citation  revised 36651 

904.122  Revised 36651 

905  Authority  citation  revised 33656, 

33895,  36651,  39403,  43630,  61864 

905.102  Amended 43630,  44830.  51854 

905.120  (j)  added 33896 

905.160  (a)(3)(ll)(C)  revised;  in- 
terim  31522 

905.165  (c)(5)  revised 33896 

905.195  Added 31929 

905.210  Removed 25812 

905.301  (a)  revised;  (eXD.  (2)  and 

(4)  amended 36651 

906.303  Added;  OMB  number 36652 

905.304  Added 36653 

905.305  Revised 36653 

905.306  Added 36664 

905.307  Added 36654 

905.308  Added 39403 

906.416  (a)(3)  revised;  (d)  and  (f) 

amended 36666 

905.434  (b)(7)  added 43630 

905.585  Added 31930 

906.601  (b),  (k)(2)(i)  and  (3)(ill)  re- 
vised; (h)  and  (j)  amended 44830 

905.602  Revised 44830 

905.642  (d)(4)  removed;  (g)  re- 
vised; interim 31523 

906.666  (aXD.  (2).  (3).  (b).  (c). 
(d)(1),  (3)(1).  (f)(l)(lll)  and  (m) 
revised 44831 

905.667  (a)(1)  and  (3)  revised 44831 

905.669  (a)(1)  amended;  (b)  and  (c) 

revised;  (d)  added;  OMB  num- 

l)er 44832 

905.672  (a)""(b)(2)(i)y'(3r''('4)!'"(5)!'" 
(c)(2).     (dXl).     (2XiKE).     (4). 
(5X1).  (111).  (6X1).  (li).  (7Xv). 
(viii).  (XV),  (eX2),  (3)  and  (4) 
revised;  (d)(7)(xviil)  added 44832 

906.875  (bXD  amended;  (c)  re- 
vised; OMB  number 44834 

905.678  Revised;  OMB  number 44834 

905.681  (c)(2)  revised;  interim 31523 

(a)  Introductory  text  and  (b) 
revised 44836 

905.684  (bX3)  removed;  (bX4) 
through  (7)  redesignated  as 


(bX3)  through  (6);  heading, 
(a),  (bX2),  new  (4)  and  new  (6) 
revised 44836 

905.687  (aXlXi).  (2XiXA),  (3X11). 
(eX2)  and  (4)  revised;  (eX7) 
redesignated  as  (eX8): 
(axaxiil)  and  new  (eX7) 
added 44836 

906.715  (cX4Xli)  and  (d)  removed; 
(c)(4Xiii).  (e).  (f)  and  (g)  re- 
designated as  (CX4X11).  (d). 
(e)  and  (0;  (a).  (bX2).  (c)  in- 
troductory text,  (2X111). 
(4X1),   new  (d)  and  new  (e) 

amended 51854 

(b)(2)  revised 33655 

905.720  (f)  added 25812 

(b)  existing  text  designated  as 

(bXl);  (b)(2)  added 33655 

(g)  added 43630 

905.730  (cXDd)  revised 33655 

(cX2Xi)  and  (ii)  amended 51854 

905.960—905.988  (Subpart  O)  Re- 
vised  43830 

905.1008  Introductory  text  re- 
vised; (a)  amended 36655 

906  Authority  citation  revised 36655 

906.8  Introductory  text  revised; 

(a)  amended 36655 

913.106  (b)(9)  removed 32649 

(CX8X11).  (ill)  and  (10)  amend- 
ed: (cXll)  redesignated  as 
(cX12);  (c)(8Xlv)  and  new 
(c)(ll)  added 43636 

941.206  (c)  revised 18484 

941.207  Revised  (OMB  number) 29344 

941.404     (n)     introductory     text 

through  (9)  redesignated  as 
(n)(l)  introductory  text 
through  (ix);  (n)  concluding 
text  designated  as  (nX2); 
heading,  new  (nXD  and  new 

(2)  revised;  (nXlXx)  added 18484 

941.502  (a)  revised;  interim 31523 

945  Added 17662 

953  Added;  interim 38329 

956  Added;  interim 42734 

960  Authority  citation  revised 36655, 

39405 

960.203  Revised 36655 

960.204  Revised 36656 

960.206  (a)  and  (c)  revised 36656 

960.206  (a)  amended 36666 

960.207  (a)  and  (b)  Introductory 
text  amended;  (bXD  and  (2) 
removed 36656 
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960.211  Revised  (0MB  number) 36656 

960.212  Added  (OMB  number) 36657 

960.213  Added 36668 

960.214  Added 36658 

960.215  Added 36659 

960.401—960.409       (Subpart       D) 

Heading  revised „ 17667 

960.401  Revised 17667 

960.403  Revised 17667 

960.405  Revised 17667 

960.407  Revised 17667 

960.409  Removed 17667 

960.501—960.511        (Subpart       E) 

Added 39405 

961  Authority  citation  revised 33895 

961.29  (b)(4)  revised 33895 

963  Authority  citation  revised 33895 

963.3  Amended 33895 

963.10  (d)  revised 33895 

964  Revised 43636 

965.215  Added 31930 

965.705  Added 31930 

968.102  Revised 44837 

968.103  (c)  revised 30477 

(b).  (k)(2)(i)  and  (3)(iii)  revised; 

(j)  amended 44837 

968.235  (d)(4)  removed;  (g)  re- 
vised; interim 31523 

968.305  Amended 44837 

968.310  (a)(1).  (2).  (f)(l)(lll).  (b). 
(c).  (d)(1).  (3)(i)  and  (m)  re- 
vised; (a)(3)  amended; 
(dX3)(lii)      removed;      (g)(4) 

added 44838 

968.312  (aXD  and  (3)  revised 44838 

968.315  Heading,  (b).  (c)(1)  and  (5) 
revised;   (aXD  amended;   (d) 

added;  OMB  number 44839 

968.320  Heading,  (a),  (b)(2)(i),  (3). 
(4).  (5).  (c)(2).  (dXDd).  (11). 
(2XiXE).  (4).  (5X1).  (Hi).  (6X1). 
(ii).  (7Xv).  (viii),  (xv).  (e)(2). 
(3)  and  (4)  revised; 
(dX7Xxvlll)      added;      OMB 

number 44839 

968.325  Heading  and  (c)  revised; 

OMB  number 44841 

968.330  (a)  through  (d).  (e)  intro- 
ductory text.  (1).  (2).  (4),  (8). 
(f),  (g)(1).  (2)  introductory 
text.  (1).  (h).  (i)  and  (j)  re- 
vised; (k)  added;  OMB  num- 
tjgf 44841 

968.335  (cX2)  revised;  interim.!!!!.!!. .31523 
(a)  introductory  text  and  (b) 
revised 44843 


968.340  (b)(3)  removed;  (b)(4) 
through  (7)  redesignated  as 
(bX3)  through  (6);  (a),  (b)(2). 
new  (4)  and  new  (6)  revised; 

OMB  number 44843 

968.345  (a)(lXl).  (11).  (2XiXA). 
(3Xii).  (eX2)  and  (4)  revised; 
(e)(7)  redesignated  as  (e)(8); 
(a)(3)(iii)     and     new     (eX7) 

added;  OMB  number 44843 

968.401—968.425       (Subpart       D) 

Added 30478 

968.407  OMB  number 30478 

968.422  OMB  number 30480 

968.428  OMB  number 30480 

982  Added 36682 

982.210  Regulation  at  59  FR  36687 
eff.  date  corrected  to  1-18-95 

47081 

990  Authority  citation  revised 33655 

990.102  Amended 51854 

990.107  (c)(4Xii)  and  (d)  removed; 
(c)(4)(iii).  (e).  (0  and  (g)  re- 
designated as  (c)(4Xli).  (d). 
(e)  and  (f);  (a),  (b)(2).  (c)  in- 
troductory text.  (2Xiil). 
(4)(i).  new  (d)  and  new  (e) 
amended 51864 

(b)(2)  revised 33655 

990.108  (b)  existing  text  des- 
ignated as  (b)(1);  (bX2)  added 
33655 

(f)  and  (g)  added 43644 

990.110  (cXl)(i)  revised 33656 

(c)(2Xi)  and  (ii)  amended 51854 

990.401—990.405       (Subpart       D) 

Added 43644 

(c)(4)(ii)  eff.  date  corrected  to 
1-18-95 47081 

Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200—3699) 

3280  Interpretation 19072.  34294 

3500  Regulation   at   59   FR  5520 

withdrawn 53900 

3500.6  (aX3Xii)  and  (ill)  amended; 
(a)(3Xlv)  added 37423 

3500.7  (eXlXlil)  amended 37423 

3500.8  (c)  added;  eff.  4-24-94 53900 

3500.17  Added  (OMB  number);  eff. 

4-24-95 53902 
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350()  Appendix  A  amended;  Ap- 
pendixes F  through  J  added; 
eff.  4-24-95 53908 


35... 
43... 
85... 
91  .J. 


Proposed  Rules: 


24850 

34300 

53706 

40148 

92 34300.  40148 

lOa-199  (Ch.  I) 41995.  52104 

100 34902.  40502.  49035 

125 44696 

200 24850,  43900.  51519 

203 36846 

215 ...43900 

235 43900 

236 43900 

247 43900 

261 40764 

280 24850 

290 17500 

291 .24850 

510 24850 

511 24850 

570. ..24850.  28176.  34300.  40148.  41196.  47500 

574 40148 

576 40148 

577 24850 

578 24850 

579 24850 

760 51519 

812 43900 

813 50870 

860 43900 

880 30657.  43900 

881 30557.  43900 

882 24850,  43900 

883 30557,  43900 

884 30657.  43900 

885 24850 

886 24850.  30557.  43900 

887 24850.  43900 

888 32492 

890 24860 

900 43900 

904 43900 

905 18666,  24850.  39072.  43900.  50870 

908 50870 

912 43900 

913 18666.  50870 

941 24850,  36834.  44952 

950 39072 

960 43900 

961 24850 

964 18666 


985 24850 

968 24850.  40148 

982 36846 

984 36846 

990 18666 

3500 37360.42784 

TITLE  25-INDIANS 

Ctiapter  I— Bureau  of  Indian  Af- 
fairs, Depxvtment  of  ttie  Interior 
(Parts  1-299) 

11.100  (a)  revised 48722 

113  Removed 54504 

141  Authority  citation  revised 54602 

141.10  (d)  revised , 54502 

141.33  (d)  revised 54502 

200.12  Added 43419 

216.100—216.111  (Subpart  B)  Re- 
moved  43419 

226.11  (a)(2)  revised 22104 

248.6  Re  vised 16757 

Proposed  Rules: 

1—299  (Cni.  I) 21872.  23774.  33236,  36108 

6 47046 

10 40086 

20 16720.40182 

40 18460 

46 44016 

63 40184 

113 16760 

115 41948 

164 35580 

166 35580 

266 ....16726.  30276 

309 51908,  52588 

900 26920 

TITLE  26-INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Serv- 
ice. Department  of  tt>e  Treasury 
(Parts  1-799) 

1  Technical  correction 17164.  36256 

Authority  citation  amended 18747. 

24041.  24928,  27469,  30103.  32080, 
33432,  34988.  36416,  36363,  39960, 
41674,  49679,  50163,  50487,  51371 
1.42-6  (bXlXvi)  and  (cXlXiii)  re- 
vised; (bXlXvii)  amended 50163 

1.42-12  (a)  corrected 15501 

1.42-14  Added 50163 

1.62-1  (f)  amended 30102 
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CHANGES  APRIL  1,  1994  THROUGH  OCTOBER  31.  1994 


TITLE  26  Chopior  l-Con. 

1.56(g)-l    (b)    introductory    text 

amended 51371 

1.101-2  (e)(2)  Example  amended 30102 

(e)(l)(iil)(6)(7)  and  (2)  revised; 

(e)(l)(lll)(feXJ)  removed 30103 

1.103-8  (a)(5)  revised 24041 

1.103-8T  Added 24041 

1.148-0  (c)  amended ...24041 

1.148-1  (c)(4KiiXA)  revised 24041 

1.148-lT  Added 24041 

1.148-2  (bX2Kil)  revised 24042 

1.148-2T  Added 24042 

1.148-3  (h)(3)  amended 24042 

(J)  Example  1  revised:  Example  2 

amended 24350 

1.148-3T  Added 24042 

1.148-4  (b)(5)  redesigmated  as 
(bK6);  new  (bX5)  added;  (g). 
(hXl).  (2Xvli).  (ix).  (3).  (4)  and 

(5)  revised 24042 

1.148-4T  Added 24042 

1.148-5  (bX2)(iii).  (c)(2Xi).  OXii). 
(dX3Xil)  and  (eX2)(iii)  re- 
vised; (eX2XiiXB)  amended 24044 

1.148-5T  Added 24044 

1.148-6  (d)(3XiilXC)  revised 24045 

1.148-6T  Added 24045 

1.148-9       (cX2XiiXB)       revised; 

(h)(4)(vl)  added 24045 

1.148-9T  Added 24045 

1.148-10   (bX2)   revised;    (cX2Xix) 

amended 24046 

(d)  Example  1  amended 24351 

1.148-lOT  Added 24046 

1.148-11  (i)  added 24046 

1.148-llT  Added 24046 

1.149(d)-l  (0(3)  revised 24046 

1.149(d>-lT  Added 24046 

I.149(e>-1  (e)(3Xi)  and  (4)  revised 

24351 

1.150-1  (cXD  and  (4)  heading  re- 
vised; (cX4Xiii)  added 24046 

1.15a-lT  Added 24046 

1.167(c)-l  (aX5)  amended 41674 

1.168(i)-0  Added 51371 

I.168(i>-1  Added 51371 

1.170A-4  (d)  Example  9  amended 

30102 

1.170A-5  (b)  Example  5  amended 

30102 

1.170A-6  (cX3Xi),  (ill)  Examples  1, 
2.  3,  (cX4),  (5)  Examples  1,  2, 

and  3;  amended 30102 

1.170A-7  (c)  amended 30102 

1.170A-12  (aX3)  and  (c)  amended 

30102 


(a)(3)  amended;  (b),  (e)(1)  and 
(2)  revised;  (f)  and  authority 

citation  removed 30104 

1.170A-13  Authority  citation  re- 
moved  30105 

1.170A-13T  Added 27460 

1.170A-14  (h)(4)  Example  2  amend- 
ed  30105 

1.174-2(aXl)  revised;  (aX2)  and  (3) 
redesigmated  as  (a)(8)  and  (9); 
new  (a)(2)  through  (7)  added; 

(c)  amended 50160 

1.263A-1  (a)(2Xi).  (3Xv).  (bX3).  (4) 
and  (10)  amended;  (bXlOXD, 

(11)  and  (j)(4)  added 39961 

1.263A-1T  (c)  and  (e)  redesig- 
nated   as    1.263A-4T(c)    and 

1.263A-7T(e) 39960 

Removed 39961 

1.263A-3  (cX4Xvi)  heading  and  (C) 
heading  revised;  (c)(4)(vl)(A), 

(B)  and  (C)  added 39962 

1.263A-4T  Added;  (c)  and  (e)  re- 
designated from  1.263A-lT(c) 

and  1.263A-7T(c) 39960 

1.263A-7T  Added;  (e)  redesig- 
nated ft-om  1.263A-lT(e);  new 
(e)(l)(l).  (11).  (IIIXB).  (Iv).  (2). 
(3X1).  (4X1).  (ii).  (5)  Examples 

1  and  3  amended 39960 

(e)(6Xi).  (ilXA).  (7).  (C)  Exam- 
ples 1.  3.  5.  (iilXA).  (BX/).  (2) 
Example,  (CX7).  (2)  Example. 
(lv)(C)  Example,  (7XiilXB).  (v) 
Example,  (9Xi).  (11)  Examples  1 
through  5.  (lOXD.  (HXA). 
(ill).      (11)(1)      through      (v) 

amended 39961 

1.279-6  (b)(4)  revised 41675 

1.337(d)-l  (a)(5)  introductory  text 

amended 41674 

(a)(5)  Example  8  amended 41675 

1.337(d)-2  (c)(4)  Example  amended 

41674 

1.338-4T  (h)(4)  corrected 15501 

1.382-1  Amended 32080 

1.382-6  Added;  heading  revised 32080 

1.401(aX17)-l  Revised 32905 

1.410(b)-0  Amended 32914 

1.410(b)-2  (b)(7)  amended 32914 

1.410(b>-6   (d)(2Xi).    (ii)    and   (g) 

corrected 16984 

(dXD.  (2Xiv)  Example  2  amend- 
ed  32914 
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1.410(b)-7  (cX4)  and  (5)  revised; 
(c)(6)  removed;  (dX4)  amend- 
ed  

1.414-11    (bX2)    and    (4)    revised; 
I  (bX3)  and  (cX2Xv)  amended 
I  i 

1.414{c)-2  (bX2Xii)  amended 

1.414(c)-4  (bX3Xi)  amended 

1.414(g)-lT  (bXD  introductory 
text  and  (2)(iii)  revised;  (g) 
removed 

1.414(q)-l  Added 

1.414{r)-0  Amended 

1.414(r)-l  (cX2Xli)  Example,  (dX4). 
(9X1)  and  (e)  amended; 
(c)(3)(ll)  revised 

1.414(r>-2  (b)(2).  (c)(3)  Examples  1 
and  2  revised , 

1.414(r>-3  (cX2Xil).  (4).  (5X111).  (7) 
Example  1,  (dX2)  and  (4)  Ex- 
ample 1  revised;  (cX7)  Excun- 
ples  3  and  4  redesignated  as 
Examples  4  and  5;  (bX4),  (cX6) 
introductory  text,  Examples  2 
through  5,  7.  (7)  introductory 
text.  Example  2  and  new  Ex- 
ample 5  amended;  new  (cX7) 
Example  3  added , 

1.414(r)-4  (b)  amended 

1.414(r)-5  (bX5Xll),  (dXlXIi)(B). 
(C),  (4)  Example  2,  and  (g)(5) 
revised;  (dXlXiil)  added; 
(dXD  concluding  text  re- 
moved; (gX2Xiii)(A).  (D). 
(3XilXB).  (iliXB).  (C).  (D)  and 
(gX6)  amended 

1.414(r)-6  (a)  amended;  (b)  re- 
vised; (c)  removed 

1.414(r)-7  (cX2)  and  (d)  removed; 
(c)(3).  (4)  and  (5)  redesignated 
as  (c)(2).  (3)  and  (4);  (aXD. 
(bX2Xii).  (3).  new  (cX2Xl). 
(3X1).  (ii)  Introductory  text. 
(A).  (B).  (ill)  Example  1,  (4)(1). 
(ii).  (ill)  introductory  text. 
(E).  (V)  introductory  text 
and  Examples  1  through  4 
amended;  (c)(1)  and  new 
(cX2Xiv)  revised;  (cX5)  added 

1.414(r>^  (bX4)  JSxoJ^to  i^ 

amended:  (bX2Xiii)  and  (4) 
Example  2  revised;  (d)(4)  re- 
moved; (bX4)  Examples  3,  4, 
and  (d)(5)  redesignated  as  Ex- 
amples 5,  6  and  (dX4):  new 


.32914 


.32922 
.30102 
.30102 


.32916 
.32915 
.32916 


.32916 
.32917 


.32917 
.32919 


.32919 
.32920 


.32920 


(bX4)  Examples  3  and  4  added; 
new  (bX4)  Examples  5  and  6 

amended 32921 

1.446-3  (hX2)  and  (6)  introductory 

text  amended 36358 

1.446-4  Added 36358 

1.461-1  (a)(2Xiil)(B)  revised 36360 

1.469-0  Amended 50487 

1.469-1      (fX4Xlil)      Example      3 

amended 4S623 

1.469-lT  (eX5)  corrected 17478 

(h)(7)  amended 41674 

1.46&-2  (cX2XiiiXE).  (G)  Example 
1,  (vXC)  Example  1,  Example  3, 
(6XiXA)  and  (dX5Kiii)(A) 
amended;  (eX3XUlXB)  re- 
vised  45623 

1.469-4  Added 50487 

1.469-11  (cXDdi)  revised 45623 

(aXD  and  (bXD  revised;  (b)(2) 
redesignated   as   (b)(3);   new 

(b)(2)  added 50489 

1.482-0  Added 34968 

1.482-OT  Removed 34968 

1.482-1  Added 34890 

1.482-lT  Removed 34988 

1.482-2  Added 35002 

1.482-2T  Removed 34988 

(aXl)(lii)(E)(J)  Example  (ii) 
corrected;  (a)(lXlliXE)(J)  Ex- 
ample (lil)  correctly  added; 

CFR  correction 48798 

1.482-3  Added 35011 

1.482-3T  Removed 34988 

1.482-4  Added 35016 

1.482-4T  Removed 34988 

1.482-5  Added 36021 

1.482-5T  Removed 34988 

1.482-6  Added 35025 

1.482-6T  Removed 34988 

1.482-8  Added 35028 

1.514(0-2  Added 24928 

1.585-1  (bX2)  corrected 1SSQ2 

1.585-6  (cX4Xil)  and  (dX2)  cor- 
rected  15502 

1.585-6  (dX5)  Example  3  corrected 

16602 

1.685-7  (dXD  corrected 156QB 

1.686-8  (bX2)  corrected 16602 

1.642(c)-6  (dXD  redesignated  as 
(d)  and  (dX2)  and  (3)  redesig- 
nated as  L642(c)-6A  (dX3) 
and  (4);  heading,  (a),  (b), 
(cXl),  new  (d)  and  (e)  revised; 
(f)  added;  authority  citation 
removed 30106 
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TITLE  26  Chopfer  l-Con. 

(clK2)  amended 30102 

1.642(c)-6A  Undesi^ated  center 
heading  and  section  added; 
(dK3)  and  (4)  redesignated 
flrom  1.642(c)-6  (d)(2)  and  (3) 

30105 

(dX4)  table  amended 30116 

1.642(c)-7  (d)(2)  amended 30102 

1.664-1  (a)(6)  Example  amended 30102 

(a)(5)(il)(ft).  (lv)(a).  (6).  (c),  and 
(6)  introductory  text  revised; 
(a)(5)(lv)(d)  added;  authority 

citation  removed 30116 

1.664-2  (c)  revised;  authority  ci- 
tation removed 30116 

1.664-4  (b)(1)  redesignated  as  (b) 
and  (bX2)  through  (5)  redes- 
ignated as  1.664-4A  (d)(3) 
through  (6);  (a),  new  (b),  (c) 
and  (d)  revised;  (e)  and  (f) 
added;  authority  citation  re- 
moved  30117 

(bX2)  and  (3)  amended 30102 

1.664-4A     Undesignated     center 

heading  and  section  added 30116 

(d)(3)  through  (6)  redesignated 

from  1.664-4 30117 

(dX4),  (5).  (6)  heading.  Tables 

D,  E,  and  F(l)  amended 30148 

1.665(a)-0— 1.669(b)-2  Undesig- 
nated center  heading  revised 

30148 

1.665(a)-0A— 1.665(g)-2A  Undesig- 
nated center  heading  added 

30148 

1.809-10  Redesignated  from  1.809- 

lOT  and  amended 49579 

1.809-lOT  Redesignated  as  1.809- 

10 49579 

1.860G-1T  Added 18747 

1.904-4  (j)  revised 37672 

1.954-2T  (g)(2Xi)  revised 37672 

1.985-0  Amended 37672 

1.985-1  (a)(1)  and  (dXlXii)  amend- 
ed; (b)  and  (c)(6)  revised; 
(dXD  concluding  text  re- 
moved  37672 

1.986-2  (a)  and  (bX2)  revised 37673 

1.986-3  Revised 37673 

1.1011-2  (c)  Example  (8)  amended 

30148 

1.1014^    (aX3).    (c)    Examples    1 

through  6  amended 30102 

1.1031(b>-2  (b)  revised;  (c)  and  (d) 

added 18749 

Heading  corrected 33200 


1.1031(k)-l  (jX2)  added 18749 

1.1221-2  Added 36363 

1.1221-2T  Removed 36367 

1.1233-2       Redesignated       from 

1.1233-2T  and  revised 36367 

1.1233-2T  Redesignated  as  1.1233- 

2 36367 

1.1234-4       Redesignated       from 

1.1234-4T  and  revised 36367 

1.1234-4T  Redesignated  as  1.1234- 

4 36367 

1.1256(e)-l  Added 36367 

1.1363-2  Added 51106 

1.1388-1      Undesignated      center 

heading  added 24937 

1.1398-1  Added 24937 

1.1398-2  Added 24938 

1.1502-1  (a)  amended 41676 

1.1502-11  (b)  revised 41676 

1.1602-13  (j)  Introductory  text, 
(1)(2)  Example  (1),  (m)(3)  Ex- 
ample (3),  (o)(l)(l).  (11)  and  (2) 

£xamp/e  amended 41674 

(cXlXlil)  and  (h)  Example  (17) 
amended;  (c)(7)  redesignated 

as  (c)(8);  new  (cX7)  added 41677 

1.1502-14  (b)(3Xli),  (dX3Xli). 
(4XilXft).  (gXlXi).  (11)  and  (2) 

Example  1  amended 41674 

(aX2)  and  (5)  revised;  (aX4)  re- 
designated as  (a)(6);  new 
(aX4)  and  (b)(4)  added;  new 

(aX6)  Example  amended 41677 

1.1502-19  Revised 41677 

1.1502-20  (aXD.  (3X11).  (6)  intro- 
ductory text,  (cXlXD.  (ii). 
(2XiXA)(i).  (B).  (D).  (11),  (ill). 
(4)  Example  2,  Example  7, 
(e)(3)  Example  1  and  (f)  re- 
vised; (cX2)(vll)  added;  (eX3) 
Example  8  and  (g)(3)  removed; 
(g)(4)  redesignated  as  (gX3); 
(aX4),  (6)  Example  6,  (6)  Exam- 
ple 5,  (cX2),  (i)(4)  Examples  1, 
3  6,  ,  (e)(3)  Example  2,  new 
(gX3)  Examples  1,   2,   and  J 

amended 41681 

1.1502-31  Revised 41683 

1.1502-31T  Removed 41685 

1.1502-32  Revised 41685 

1.1502-32T  Removed 41695 

1.1502-33  Revised 41695 

1.1502-33T  Removed 41700 

1.1502-43      (aX3Xil)      and      (ill) 

amended 41674 

1.1802-47  (eX4XiilXB)  amended 41674 
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1.1502-75  (dX5Xvlil)  amended 41675 

(dXl)  amended 41700 

1.1502-76  (b)  revised;  (d)  removed 

41700 

1.1502-60  (c)  and  (d)  added 41703 

1.1502-81T  (a)  amended 41675 

1.1552-1  (cX2)  amended 41675 

1.6302-lT  Added 35416 

1.6302-2T  Added 35416 

1.6302-3T  Added 36416 

1.6662-0  Amended 35031 

1.6662-6T  Heading,  (dX2Xll). 
(iiiXA),  (B).  (3XiiXB)  and  (C) 
revised;      (dX2XillXD)      and 

(3)(ilI)(C)  added 36031 

1.6696-1  (aXD  introductory  text, 
(bXD,  (4Xiv),  (V),  (5)  intro- 
ductory text,  (cXl)  introduc- 
tory text,  (3)  and  (e)  revised; 

(b)(4Xvl)  added 33432 

1.7520-1—1.6520-4      Undesignated 

center  heading  added 30148 

1.7520-1  Added 30149 

1.7520-2  Added 30149 

1.7520-3  Added 30150 

1.7520-4  Added 30150 

16a  Authority  citation  revised 18761 

15a.453-l  (b)(3)(i)  amended 18761 

20  Authority  citation  revised 30150 

20.2013-4    (a)    introductory    text 

and  Example  (2)  amended 30161 

20.2031-0  Added 30161 

20.2031-7  (a)(2)  amended 30102 

(aX2).  (bXD,  (2),  (3X1).  (11).  (c). 

(d),  and  (e)  amended 30103 

Redesignated  as  20.2031-7A  (d); 

new  20.2031-7  added 30162 

20.2031-7A   Undesignated   center 

heading  and  section  added 30151 

(d)  redesignated  from  20.2031-7; 
new  (d)  heading,  (1X1)  and 
(ill)  revised;  new  (dX5).  (6), 
Tables  A,  B  and  LN  amended 
30152 

20.2031-10  Removed 30170 

20.2032-1  (fXl)  amended 30108 

20.2039-2  (cXlXvllI)  amended 30103 

20.203^-5  (cXD  and  (2)  amended 

30103 

20.2055-2  (0(2Xlv)  amended 30103 

(f)(4)  revised 30170 

20.2056(b)-4  (d)  amended 30108 

20.7620-1—20.7620-4  Undesignated 

center  heading  added 30170 

20.7520-1  Added  30170 

20.7620-2  Added 30171 


20.7620-3  Added 30172 

20.7520-4  Added 30172 

25  Authority  citation  amended 

23164 

Authority  citation  revised 30172 

26.2511-1  (hX6)  and  (7)  amended 

30108 

25.2512-0  Added 30173 

25.2612-6  (aX2).  (bXD.  (2),  (3X1). 

(11),  (c),  and  (d)  amended 30103 

Redesignated  as  25.2512-5A(d); 
heading,  (a)  introductory 
text,  (1)  introductory  text, 
(i).  (II)  introductory  text, 
(A).  (B).  (ill)  introductory 
text,  (A),  (B),  (2).  (3).  (b)  in- 
troductory text,  (1),  (2),  (3) 
introductory  text,  (1),  (li)and 
(c)  through  (f)  redesignated 
as  25.2512-5A(d)  heading,  (1) 
introductory  text,  (1)  intro- 
ductory text,  (A),  (B)  intro- 
ductory text,  (/).  (2).  (li), 
(U1),(2)(C)  introductory  text, 
(i).  (2)  introductory  text,  (1), 
(11),  (ill)  introductory  text. 
(A).  (B)  and  (3)  through  (6) 

30173 

Added 30174 

26.2512-5A  Undesignated  center 
heading  added;  (d)  heading, 
(1)  Introductory  text.  (1)  in- 
troductory text,  (A),  (B)  in- 
troductory text,  (7),  (2),  (C) 
Introductory  text,  (i),  (2), 
(U).  (ill).  (2)  introductory 
text.  (IX.  (11).  (Ul)  introduc- 
tory text.  (A),  (B).  (3),  (4),  (5) 
and  (6)  redesignated  from 
25.2512-5  heading,  (a)  intro- 
ductory text,  (1)  introduc- 
tory text,  (i),  (U)  introduc- 
tory text,  (A),  (B),  (ill)  intro- 
ductory text,  (A),  (B),  (2).  (3). 
(b)  introductory  text,  (1),  (2). 
(3)  introductory  text,  (i).  (11), 
(c),  (d),  (e)  and  (f);  new  (d) 
heading  revised;  new 
(dXlXiXA)  and  (B)  amended 

30173 

(dXlXIXC)    and    (5)    amended; 

(dXlXill)  and  (6)  revised 30174 

26.2512-9  Removed 30176 

25.2615-2  (c)  amended 30177 

25.2518-3  (aXlXlvXA)  amended 30108 
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TrrLE26  Chapter  l-Coo. 

Undesigmated    center    hea4iiig 

added 30173 

25.2522(a)-2  (a)  amended 30177 

25.2522(c)-3  (dX2Xlv)  amended 30108 

(dK3)  re  vised 30177 

25.2523(a)-l  (d)  amended 30103 

25.2523(c)-l  (c)  Example  amended 

30103 

25.2701-O  Amended 23154 

25.2701-1  (a)(1)  amended 23154 

25.2701-5  Added 23154 

25.2702-3  (bX3)  and  (c)(3)  amend- 
ed  23157 

25.7520-1—25.7520-4  Undeslgmated 

center  heading  added 30177 

25.7520-1  Added 30177 

25.7520-2  Added 30178 

25.7520-3  Added 30178 

25.752(M  Added 30179 

31  Authority  citation  amended 

35416 

31.6302-lT  Added 35416 

31.6302(c)-3T  Added 35417 

40  Authority  citation  amended 

35417 

40.6302(c)-lT  Added 35417 

47  Revised 43040 

48  Authority  citation  amended 

33657.43045 

48.4082-1  Added 33657 

48.4082-lT  Removed 33657 

48.4221-3  (e)  added 43045 

48.6416(b)(2)-2  (b)  text  redesig- 
nated as  (b)(1)  and  amended; 
new  (bXD  heading  and  (b)(2) 

added 43046 

301.6323(f)-l  (aX2)  amended;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  and  new  (e) 

Examples  5  and  6  added 38120 

301.6331-1  (a)(1)  amended;  (aX2) 
revised;  (b)  redesignated  as 
(bX2);  (b)headlng.  (1)  and  (d) 

added 38903 

301.6331-2  Revised 38903 

301.6334-1  (aX2).  (3).  (8)  and  (9) 
amended;      (aXlO)      through 

(13),  (d)  and  (e)  added 53088 

301.6334-2  Revised 53088 

301.6334-3  Revised 53089 

301.6334-4  Revised 63090 

301.6334-5  Removed 63091 

301.6334-6  Removed 53001 

301.6334-7  Removed 53091 


301.7426-1  (aXD  revised;  (c)  added 

26601 

301.7430-0  Added 29360 

301.7430-1  Revised 29357 

301.7430-2  Added 29360 

301.7430-3  Added 29362 

301.7430-4  Added 29363 

301.7430-5  Added 29364 

301.7430-6  Added 29366 

602  Technical  correction 17154 

602.101  (c)  table  amended  (0MB 

numbers) 23157,  24939,  27235.  27460, 

29366,  30179,  32081.  33433,  35030. 

35033,  36360,  36367,  37680,  41703. 

50166.  51376 

Proposed  Rules: 

1 15877.  17747.  18011,  18048,  18772,  21697. 

22773.  24094.  24095,  24992.  26581. 

25584,  25847.  26466.  27515.  30180. 

32160.  32670,  34398,  35066.  35418, 

36114,  36394.  37450.  37733.  41414, 
41739.  46779.  52105,  52110,  53771 

20 30180 

26 30180 

31 18067,  24096.  35418 

40 35418.52735 

48 52735 

301 26608.  37450.  43073.  49613 

602 27515 

TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcot>ol,  To- 
txicco  and  Firearrm.  Deport- 
ment of  the  Treasury  (Parts 
1-299) 

4.40  (b)  revised 42160 

5  Interpretation 35623 

5.51  (b)  revised 42160 

7.31  (b)  revised 42160 

9.148  Added 26114 

70.92  (dX2Xiii)  and  (Iv)  revised 29367 

Proposed  Rules: 

4 15878.  30560 

6 „ 21698.  29215 

8 .21698.  29215 

10 21698.29215 

11 21698.29215 

24 , 29870 
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TITLE  28- JUDICIAL 
ADMINISTRATION 


Chapter  I— Departnnent  of  Justfce 
(Parts  0-199) 

Page 

0.64-1  Amended 41242 

0.64-4  Added 46551 

0.55—0.64-3  (Subpart  K)  Appendix 

amended ..„ 42161,  46550 

0.89a  (c)  revised 41242 

0.10(X-0.104  (Subpart  R)  Appendix 

amended 38121 

0.111a  Added 46551 

2.18  (a),  (b)  and  (c)  revised 46625 

2.23  (a),  (b)  and  (c)  revised 45625 

2.26  (f)  added 40258 

16.96  (1)  and  (m)  added 47081 

37  Added 30904,  39906 

68.2  (1)  and  (k)  revised 41243 

77  Added 39928 

82  Added;  interim 50832 

Chapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

545.11  (dXll)  added 53345 

550  Authority  citation  added 53343 

550.10  (Subpart  B)  Authority  ci- 
tation removed 53343 

550.30  (Subpart  D)  Authority  ci- 
tation removed 53343 

550.40—550.44    (Subpart    E)    Au- 
thority citation  removed 53343 

550.50—550.58    (Subpart    P)    Au- 
thority citation  removed 53343 

Revised;  Interim  In  part 53343 

551.160—551.164  (Subpart  N)  Re- 
vised  34742 

570.33  (c)  revised 53937 

571.10—571.13    (Subpart    B)    Re- 
vised  35456 


Proposed  Rules: 


16L.. 44383 

31  [.1 37866 

66 53706 

542, 50179 


TITLE  29-LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Parts  0-99) 

18.3  (b)  revised;  (f)  and  (g)  added 
41876 

18.4  (d)  revised 41877 

18.18  (a)  revised 41877 

18.19  (f)  revised 41877 

18.20  (g)  revised 41877 

18.22  (c)  revised 41877 

20  Authority  citation  revised 47250 

Heading  revised 47250 

20.101—20.111  (Subpart  E)  Added 

47250 

24.4  (d)(2Xi).  (ii).  {dX3)(i)  and  (U) 

revised 41877 

95  Added 38271 

Chapter  I— National  Labor 
Relations  Board  (Parts  100-199) 

100  Authority  citation  revised 37158 

100.101  Revised 37158 

100.102  Revised 37158 

100.103  Removed .-..37158 

100.104  Removed 37158 

100.105  Removed ...37158 

100.111  Removed 37158 

100.112  Removed 37158 

100.113  Removed 37158 

100.114  Removed 37158 

100.115  Removed 37158 

100.116  Removed 37158 

100.117  Removed ."....37158 

100.118  Removed 37158 

100.119  Removed 37158 

100.120  Removed 37158 

100.121  Removed 37158 

100.122  Removed 37158 

100.123  Redesignated  as  100.201 37158 

100.201—100.209  (Subpart  B)  Head- 
ing revised 37158 

100.201  Redesignated  ft-om  100.123 

and  revised 37158 

100.202  Removed 37150 

100.203  Removed 37160 

100.204  Removed 37160 

100.205  Removed 37150 

100.206  Removed 37159 

100.207  Removed 37150 

100.208  Removed 37160 

100.209  Removed 37160 

100.301—100.307  (Subpart  C)  Head- 
ing revised 37150 

100.301  Removed 37160 
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TITLE  29  Chapter  l-Con. 

100.302  Removed 37159 

100.303  Removed 37159 

100.304  Removed 37159 

100.305  Removed 37159 

100.306  Removed 37159 

100.307  Removed 37159 

100.401  (Supart  D)  Redesignated 

from  100.500  Subpart  E  and 
revised 37159 

100.500  (Subpart  E)  Redesignated 

as  100.401  Subpart  D 37159 

100.501  Redesignated  from  100.601 
37159 

100.502  Redesignated  from  100.602 
37159 

100.508  Redesignated  from  100.603 

37159 

100.510  Redesignated  from  100.610 
37159 

100.511  Redesignated  from  100.611 
37159 

100.530  Redesignated  from  100.630 

37159 

100.540  Redesignated  from  100.640 

37159 

100.549  Redesignated  from  100.649 
37159 

100.550  Redesignated  from  100.650 
37159 

100.551  Redesignated  from  100.651 
37159 

100.560  Redesignated  from  100.660 

37159 

100.570  Redesignated  firom  100.670 

and  amended 37159 

100.601—100.671  (Subpart  F)  Re- 
designated as  Subpart  E 37159 

100.601  Redesignated  as  100.501 37159 

100.602  Redesignated  as  100.502 37159 

100.603  Redesignated  as  100.503 37159 

100.610  Redesignated  as  100.510 37159 

100.611  Redesignated  as  100.511 37159 

100.630  Redesignated  as  100.530 37159 

100.640  Redesignated  as  100.540 37159 

100.649  Redesignated  as  100.549 37159 

100.650  Redesignated  as  100.550 37159 

100.651  Redesignated  as  100.551 37159 

100.660  Redesignated  as  100.560 37159 

100.670  Redesignated  as  100.570 37159 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1601.74  (a)  amended 44928 

(a)  amended 52704 


1640  Added 39904,  39908 

Ctiapter  XVII— Occupational 

Safety  and  Healtti  Administra- 
tion, Depxirtment  of  Labor  (Parts 
1900-1999) 

1910.19  (a)  revised 41057 

1910.120  Appendix  B  revised;  Ap- 
pendix E  added 43270 

1910.132  (g)  correctly  added 33910 

Regulation  at  59  FR  16366  eff. 

date  delayed  through  10-5-94 
34580 

1910.133  Table  corrected 33911 

1910.136  (a)  corrected 33911 

1910.138  Corrected 33911 

1910.261—1910.275  (Subpart  R)  Au- 
thority citation  revised 51741 

1910.266  Revised 51741 

1910.269  (g)(2)(i)  revised 40729 

(r)(5)  introductory  text  revised 

51748 

1910.1000—1910.1500    (Subpart    Z) 

Authority  citation  revised 36699 

1910.1001  (a)  through  (p)  revised; 

OMB  number 41057 

Appendixes  A  and  B  amended 

41065 

Appendixes  D  and  F  amended 

41070 

Appendixes  G  and  H  amended; 

Appendix  J  added 41071 

1910.1201  Added 36700 

1916  Authority  citation  revised 
36699 

1915.7  Revised 37856 

1915.11—1915.16  (Subpart  B)  Re- 
vised  37857 

1915.100  Added 36700 

1915.1001  Revised;  OMB  number 

41080 

1917  Authority  citation  revised 
36700 

1917.29  Added 36700 

1918  Authority  citation  revised 
36700 

1918.100  Added 36700 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised 36700, 

43275 
1926.58  Redesignated  as  1926.1101 

41131 

1926.61  Added 36700 

1926.65  Appendix  B  revised;  ap- 
pendix added 43275 
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1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 40729 

1926.104  Removed 40729 

1926.105  (a)  redesignated  as 
1926.753;  removed 40729 

1926.107  (b),  (c)  and  (f)  removed 

40729 

1926.250—1926.252  (Subpart  H)  Au- 
thority citation  revised 40729 

1926.250  (b)(2)  revised 40729 

1926.500—1926.503  (Subpart  M)  Re- 
vised  40730 

1926.550  (c)(2)  and  (g)(4)(i)(C)  re- 
vised  40730 

1926.651  Heading  and  (1)  revised 

40730 

1926.701  (f)(1)  designation  and  (2) 

removed 40730 

1926.750—1926.752  (Subpart  R)  Au- 
thority citation  revised 40730 

1926.753  Redesignated  from 
1926.105(a)  and  heading  added 
40729 

1926.950—1926.960  (Subpart  V)  Au- 
thority citation  revised 40730 

1926.951  (b)(4)(i)  revised 40730 

1926.1101       Redesignated      from 

1926.58 41131 

Heading  and  (a)  through  (p)  re- 
vised; (q)  added;  OMB  num- 
ber  41132 

Appendix  A  amended;  Appen- 
dix B  revised 41144 

Appendixes  D  and  F  revised 41150 

Appendix  G  removed;  Appendix 

H  revised 41152 

Appendix  I  amended;  Appendix 
K  added 41153 

1928  Authority  citation  revised 

36700 

1928.21  (a)(7)  added 36700 

(a)(3)  re  vised 51748 

1952.97  Correctly  revised 39257 

1952.100  Heading  revised 42495 

1952.101  Redesignated  as  1952.106; 
new  1952.101  redesignated 
from  1952.103 42495 

1952.102  Redesignated  as  1952.105; 
new  1952.102  redesignated 
from  1952.104 42495 

1952.103  Redesignated  as  1952.101; 

new  1952.103  added 42495 

1952.104  Redesignated  as  1952.102; 

new  1952.104  added 42495 


1952.105  Redesignated  as  1952.107; 
new  1952.105  redesignated 
from  1952.102 42495 

1952.106  Redesignated  from 
1952.101  and  revised 42495 

1952.107  Redesignated  from 
1952.105 42495 

1952.157  Correctly  revised 39257 

1952.246  (b)  corrected 50793 

1952.360  Heading  revised 42496 

1952.361  Redesignated  as  1952.366; 
new  1952.361  redesignated 
from  1952.363 42497 

1952.362  Redesignated  as  1952.365; 
new  1952.362  designated  from 
1952.364 42496 

1952.363  Redesignated  as  1952.361; 

new  1952.363  added 42497 

1952.364  Redesignated  as  1952.362 
42497 

1952.365  Redesignated  as  1952.367; 
new  1952.365  redesignated 
from  1952.362 42496 

1952.366  Redesignated  from 
1952.361  and  revised 42497 

1952.367  Redesignated  from 
1952.365 42496 

Ctiapter  )0(V— Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  Labor  (Parts 
2500-2599) 

2509.94-2  Added 38863 

Ctiapter  )0(VI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600-2699) 

2610  Appendixes  A  and  B  amend- 
ed  36055,52080 

2619  Appendix  B  amended 36056.  41705. 

47253  52082 

2622  Appendix  A  amended 36055!  52080 

2644  Appendix  A  amended 36058,  52084 

2676  Appendix  B  amended 36057,  41705. 

47253.52082 

Proposed  Rules: 

15 37540 

97 53706 

102 46375 

570 40318 

1470 53706 

1609 51396 

1910 42785.  47570.  49874 
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TfTLE  29  Proposed  Rules:— Con. 

1915 34586.  47570.  49874 

1917 42786 

1918 42785 

1926 37951.  46012.  47570.  49874 

1928 47570,49874 

1960  43786 

2600—2699  (Ch.  XXVI) 35067 

4000-^999  (Ch.  XL) 35067 

TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Healtti  Administration,  Depart- 
ment of  Latxx  (Parts  1—199) 

75.301  Amended 38358 

75.333  (a),  (d)(1).  (eX3)  and  (f)  re- 
vised  38358 

75.335  (a)(l)(iv)  and  (2)  revised 38359 

Oiapter  II— Minerals  MarKige- 
ment  Service,  Department  of 
tt>e  Interior  (Parts  200-299) 

216  Authority  citation  revised 38905 

216.40  (b)  revised 38905 

218  Authority  citation  revised 38906 

218.40  (b)  revised 38906 

230  Authority  citation  revised 38363 

230.451—230.461       (Subpart       J) 

Added 38363 

250  Authority  citation  revised 53093 

260.2  Amended 53093 

260.26  Added 53093 

250.33  (b)(15)  and  (o)  revised 53093 

250.34  (b)(8)(v)(A)  and  (s)  revised 
53093 

260.167  (a)(6)  revised 63094 

260.159  (c)(4)  revised 53094 

266  Authority  citation  revised 53094 

266.23  (b)  amended 63094 

280  Authority  citation  revised 53094 

280.2  Amended 53094 

281  Authority  citation  revised 63094 

281.12  (c)  amended 63094 

Ctiapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  ttie 
Interior  (Parts  700-999) 

701.6  Amended 63028.  54352 

710.11  (b)  revised 43419 

715.11  (d)  added 43419 

716.10  Revised 43420 

717.10  Revised 43420 


750.10  Revised 43420 

760.16  Amended 43420 

756.13  Amended 49185 

766.14  Added 49185 

773.5  Amended 64362 

773.10  Revised 54362 

773.15  (b)(1)    Introductory    text 

and  (2)  revised 64353 

773.20  (b)  and  (c)  revised 64353 

773.21  Introductory  text  and  (a) 
introductory   text  amended; 

(c)  removed 54363 

773.22  Added 64353 

773.23  Added 54364 

773.24  Added 64354 

773.26  Added 54355 

778.14  (c)  introductory  text  re- 
vised  64366 

780.10  Revised 63028 

780.25  (a)  heading,  introductory 
text.  (2)  introductory  text, 
(3)  introductory  text,  (b)  and 
(c)(3)  revised;  (f)  amended 53028 

784.16  (a)  heading,  introductory 
text,  (2)  Introductory  text. 
(3)  introductory  text,  (b)  and 
(c)(3)  revised;  (f)  amended 53028 

816.10  Revised 53029 

816.46  (aXD  transferred  to  701.5 

53028 

(a)  and  (cX2)  revised 63029 

816.49  (a)(1)  through  (12)  redesig- 
nated as  (a)(2)  through  (13); 
new  (aXD  added;  new  (a)(4) 
revised;  new  (a)(5)  amended 

53029 

(aX6Xi)  and  (llXlv)  amended; 
(aX9XiiXA).  (B),  (12),  (c)(2)(i) 
and  (il)  revised;  (a)(9XilXC) 

added 53030 

817.46  (a)  and  (cX2)  revised 63030 

817.49  (a)(1)  through  (12)  redesig- 
nated as  (a)(2)  through  (13); 
new  (aXD  added;  new  (a)(4) 

revised 53030 

(aX5),  (6X1).  (llXIv)  amended; 
(aX9XiiXA),  (B),  (12).  (cX2)(i) 
and  (ii)  revised;  (aX9)(iiXC) 

added 53031 

840.13  (b)  revised 54366 

843.10  Removed 64356 

843.24  Added 54366 

880  Heading  revised 52377 

Authority  citation  revised 52377 

880.1  Revised 62377 

880.2  Redesignated  as  880.5 62377 
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886^3  Redesignated  as  880.11 62377 

880.4  Redesignated  as  880.12 62377 

880.6  Redesignated  as  880.13;  new 
880.5  redesignated  fi-om  880.2; 
(c)  removed;  (d)  redesignated 
as  (c)  and  revised;  new  (d) 
through  (g)  added 52377 

880.6  Redesignated  as  880.14 52377 

880.7  Redesignated  as  880.16 52377 

880.8  Redesignated  as  880.16 62377 

880.11  Redesignated    from    880.3 

and  revised 62377 

880.12  Redesignated  from  880.4 62377 

Revised 52378 

880.13  Redesignated  from  880.5 62377 

Revised 62378 

880.14  Redesignated  from  880.6 62377 

Revised 62378 

880.15  Redesignated  from  880.7 52377 

Heading,     introductory     text, 

(a),  (b)  and  (g)  revised 62378 

880.16  Redesignated  from  880.8 62377 

914.16  (aaa)  added 36062 

(bbb)  added 38123 

(ccc)  added : 52908 

914.16  (d)  removed;  (ff)  added 52909 

914.26  (c)  added 53736 

916.15  (1)  added;  interim 46552 

917.15  (w)  added 45205 

(WW)  added 47538 

917.16  (1)  added 46206 

917.21  (d)  added 38666 

918.15  Heading  revised;  (d)  added 
48174 

918.16  Revised 48174 

934.15  (r)  added 37431 

(8)  added 37436 

934.16  Introductory  text  and  (z) 
added;  (1)  removed;  (y)  re- 
vised  37431 

936.15  (rrr)  added 38123 

(888)  added 45212 

(ttt)  added 51600 

938.15  (bb)  added 36944 

938.16  (1).  (j)  and  (k)  removed; 
(nnn)  added 36944 

944.15  (z)  added 35259 

(bb)  added 49189 

(aa)  added 49192 

944.16  (a)  added 36269 

(b)  added 49189 

944.20  (a)  revised 49189 

944.26  (b)  added 49189 

946.16  (hh)  added 49197 

960.11  Removed 63097 

950.15  (u)  added 63097 


Proposed  Rules: 

76 36071,  42193,  43314 

200—299  (Ch.  H) 36108.  38946 

206 39712.44677 

250 39991,44963 

400—499  (Ch.  IV) 36108 

600—699  (Ch.  VI) 36108 

700—999  (Ch.  VH) 38106 

701 , 37952 

773 53884 

784 379S2 

817 37952 

903 41208 

904 49616,  49616 

906 38676,  45260 

913 49618,52487 

914 36114,  47571.  47574,  62941,  52943 

916 61911 

917 40503,  46013 

920 35289 

928 41262 

935 38676,  39993,  53122 

936 40505,  49222,  49223,  49225 

943 53949 

944 36871.  38578.  38579,  49227,  63123 

948 44953,  49619 

960 48192 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  ttie  Secretary 
of  tfie  Treasury  (Parts  0—50) 

1.36  (aXD  table  amended 47688 

(Copter  I— Monetary  Offices.  De- 
partment of  ttte  Treasury  (Parts 
51-199) 

61  Removed 36624 

52  Removed 35624 

103  Authority  citation  revised 62252 

103.29  Revised 52252 

Ctiapter  11- Fiscal  Service.  De- 
partment of  ttie  Treasury  (Parts 
200-399) 

206.4  (b)  revised 51855 

337  Revised 42162 

Cttopter  V— Office  of  Foreign  As- 
sets Control.  Department  of  the 
Treasury  (Parts  500—599) 

515.416  Revised 4488S 
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TITLE  31   Chapter  V-Con. 

515.522  Removed 44886 

515.528     (a)     intxoductory     text 

amended 44885 

515.533  (d)  added 44885 

515.560  (g)  amended;  (a)  and  (b) 

revised 44885 

515.563  (a)  Introductory  text  and 

(1)  revised;  (c)  removed 44885 

515.564  (c)  revised;  (d)  removed 
44886 

515.565  (b)  removed;  (c)  redesig- 
nated as  (b)  and  amended 44886 

515.566  (a)(3)  and  (c)(4)(ii)  amend- 
ed  44886 

515.569  (c)  and  (d)  amended 44886 

550  Appendix  A  amended 35260 

Appendix  B  amended 35261 

Appendixes  A  and  B  amended 

51108 

565  Announcement 46720 

580  Authority  citation  revised 51066 

580.211  Removed 51066 

580.516  Heading  revised;  (a)  and 

(b)  designation  removed 51067 

580.518  Added 51067 

580.519  Added 51067 

580.520  Added 51067 

580.521  Added 51067 

580.522  Added 51067 

580.523  Added 51067 

580  Appendix  A  revised 51067 

Chapter  VI— Bureau  of  Engravirtg 
and  Printing.  Department  of  ttie 
Treasury  (Parts  600—699) 

605  Revised 41978 

Proposed  Rules: 

103 52275 

210 50112 

247 53125 

344 -. 50874 

TITLE  32-NATIONAL  DEFENSE 

Ctiapter  I— Office  of  ttie  Secretary 
of  Defense  (Parts  1  —399) 


77  Added 

80  Revised 37680 

90    Regulation    at    58    FR    16126 

comment  period  extended 34382 

Hearing 36463,36367 

90.4   (a)(l)(ili)   removed;   (b)   re- 
vised; interim 53739 


91  Regulation  at  59  FR  16127 
comment  period  extended 34382 

Hearing 35463,36367 

91.4  Revised;  interim 53739 

91.7  (d)  removed;  (e)  and  (f)  re- 
vised; Interim 63740 

92  Added 42762 

98a  Removed 42752 

104  Removed 49818 

166  Authority  citation  revised 48565 

155.1  Amended 48565 

155.2  (c)  amended 35464 

155.4  (c)  introductory  text 
amended 48565 

166.5  (b)(2),  (3),  (7)  through  (10), 
(12),  (14),  (15),  (19).  (c)  and  (d) 
amended 35464 

156.6  (b)  introductory  text  and 

(3)  amended 36464 

156  Appendix  A  amended 36464,  48565 

199.20  Revised 49818 

220.8  (a),  (c)  heading,  (d),  (e),  (g), 
(h),  (1),  (k)  and  (1)  revised;  (c) 
amended 49002 

220.10  (c)(l)(ii)  revised 49003 

351  Removed 47539 

369  Added 35261 

378  Revised 43475 

383  Removed 34382 

384  Added 35262 

384  Appendix  A  amended 41405 

388  Revised 43477 

389  Removed 34382 

Ctiapter  V— Department  of  tt)e 
Army  (Parts  400-699) 

616  Revised 38236 

616.4  (b),  (i)  and  (o)  correctly  re- 
vised  45974 

516.5  Correctly  designated 45974 

516.9  (b)  correctly  revised 45975 

516.10  (b)  correctly  revised 46976 

652.140—652.145       (Subpart       K) 

Added;  interim 34681 

Added 42756 

552.160—552.172       (Subpart       M) 

Added;  interim 34762 

562.180—552.185       (Subpart       N) 

Added;  Interim 46212 

Chapter  VI— Department  of  ttie 
Navy  (Parts  700-799) 

701.61—701.67  (Subpart  E)  Re- 
vised  46760 

706.2    Tables     Four     and     Five 

amended 36033.35850 
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Tables  Two  and  Five  amended 


Table  Two  amended 52909 

Tables  Four  and  Five  amended 
52910 

Tables  One  and  Three  amended 
52911 

Tables  Three  and  Four  amend- 
ed  53098 

776  Added 45214 

Chapter  VII— Department  of  the 
Air  Force  (Parts  800-1099) 

806  Revised 60835 

806b  Revised 53099 

855  Authority  citation  revised 38367 

855.11  (q)  added 38367 


Proposed  Rules: 


33.. 
318. 
323. 
505. 
553. 


.53706 
.41739 
.51911 
.44384 
.34782 


806b..U 38389 

865.... 37953 


TITL£  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard.  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.01-30  (b)  added 36321 

4.02  Table  amended  (0MB  num- 
bers); interim 34227 

20.202  (j)  corrected 45757 

20.203  (b)  corrected 46757 

20.206  Heading  corrected 45767 

20.311  (a)(2)  and  (e)  designation 

corrected 45757 

20.806  (a)  corrected 45767 

20.903  Heading  corrected 45757 

20.1003  Heading  corrected 46757 

26  Authority  citation  revised 36322, 

39963 

26.02  Amended 36322 

26.03  (f)  added 36322 

26.04  (e)  added 36323 

26.06  Revised 39963 

26.07  Re  vised 36323 

100  Temporary  regulations  list 

100.3JkTO2(M7  Added  (temporair) 

38566 


100.35-T09018  Added  (temporary) 

37694 

100.36-T09022  Added  (temporary) 

40819 

100.3Skt69026  Added  (temporary) 

42767 

100.36-T11001  Added  (temporary) 

61501 

100.36-T11002  Added  (temporary) 

61601,61504 

100.105  (bK2)  revised 49821 

100.606  Implementation  (tem- 
porary)  39456 

100.513  Implementation  (tem- 
porary)  39456 

100.517  Added 47539 

110  Authority  citation  revised 39965 

110.157  (c)(1)  and  (7)  amended 39965 

110.168  Heading,  (b)(2).  (cKD. 
(dXl)  through  (5).  (7),  (8). 
(f)(4)(iv)  and  (v)  revised;  (f)(6) 

amended 39965 

110.214   Heading   revised;    (bX12) 

and  note  amended 39965 

110.235  Revised 40820 

117  Temporary  drawbridge  oper- 
ation regulationb 53351 

117.261  (gg)  added 47541 

(k)  revised 47642 

117.571  (aK3)  revised;  interim 44316 

117.647  (c)  removed;  (d),  (e)  and 
(f)   redesignated   as   (c),   (d) 

and  (e) 38063 

117.769  Revised 60167 

117.822  Revised  (temporary) 38668 

Revised 49823 

117.876  Revised 52424 

117.977  Revised 42758 

117.1023  Added 46173 

117.1059  (d)  revised 38569 

117.1101  Revised;  interim 46335 

126  Heading  revised 39966 

126.05  (a)  amended 39966 

126.07  (a)  amended 39965 

126.09  Revised 39965 

126.10  (a)  revised 39965 

126.19  Amended;  (a)  introductory 

text  designation  removed; 
(a)(1).  (2)  and  (3)  redesig- 
nated as  (a),  (b)  and  (c) 39965 

126.21  (b)  amended 

126.27  (b)(1),  (2)  and  (c)  revised 


130  Authority  citation  revised 34227 

130.0  Added;  interim 34227 

131  Authority  citation  revised 34227 


156-996(1)0-94-5 
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TITLE  33  Chapter  l-Con. 

131.0  Added;  interim 34227 

132  Authority  citation  revised 34227 

132.0  Added;  interim 34227 

137  Authority  citation  revised 34227 

137.101—137.107  (Subpart  B)  Re- 
moved; interim 34227 

137.201—137.215  (Subpart  C)  Re- 
moved; Interim 34227 

137.300  Added;  interim 34227 

137.401—137.403  (Subpart  E)  Re- 
moved; interim 34227 

138  Added;  interim 34227 

151.01—151.77    (Subpart    A)    Au- 
thority citation  revised 51338 

151.05  Amended 51338 

151.09  (c)  and  (d)  added 51338 

151.21  (a)  amended 61338 

151.26  Added 51338 

151.27  Added 51342 

151.28  Added 51342 

151.29  Added 51342 

151.47  Amended 46147 

151.49  (a)  amended 46148 

155  Authority  citation  and  note 
revised 53290 

155.110  Revised;  interim 63290 

155.120  (c)  added;  interim 53290 

155.480  Added;  interim 63290 

155.750  (e)  added;  interim 53291 

155.775  Added;  interim 63291 

156  Authority  citation  revised 53291 

156.105  Revised;  Interim 53291 

156.120  (bb)  added;  interim 53291 

157  Authority  citation  revised 40188 

157.03  Introductory  text  revised 

40188 

157.400-157.410       (Subpart       O) 

Added 40188 

160  Authority  citation  revised 40189 

160.3  Revised 36323 

160.5  (d)  added 36324 

160.203  Amended;  interim 39469 

(a)  amended 39966 

160.207  Amended;  interim 39460 

(c)(5)  added 40189 

160.211  Amended;  interim 39460 

160.213  Amended;  interim 39460 

160.215  Revised;  interim 39460 

161  Revised 36324 

161.402  Redesiernated  as  166.810 36324 

162.65  (b)(3)(iv)  removed 39963 

162.100  Added 36333 

162.117  Added 36333 

164.03  Revised 36334 

164.43  Added 36334 


166  Temporary  regulations  list 

39456 

166.T6i-i64  Added  (temporary)  .......46920 

165.T01-107  Added  (temporary) 38570 

165.T01-114  Added  (temporary) 39462 

165.T01-118  Added  (temporary) 41408 

165.T01-131  Added  (temporary) 46336 

165.T01-132  Added  (temporary) 46337 

165.T01-138  Added  (temporary) 47543 

165.T02-055  Added  (temporary) 49199 

165.T02-064  Added  (temporary) 46919 

(b)  revised  (temporary) 53354 

165.T05-067  Added  (temporary) 39461 

165.T05-074  Added  (temporary) 47644 

165.T07-089  Added  (temporary) 44318 

165.T09-027  Added  (temporary) 44317 

165.T11-095  Added  (temporary) 50490 

165.T11-096  Added  (temporary) 50491 

165.T11-097  Added  (temporary) 60492 

165.T11-098  Added  (temporary) 60493 

165.T13-017  Added  (temporary) 38571 

165.T13-019  Added  (temporary) 40821 

166.T13-020  Added  (temporary) 40822 

165.121  (a)(3)  revised 62425 

165.530  Added;  Interim 42759 

165.803  Regulation  at  59  FR  21935 

comment  period  reopened 41405 

165.809  Added 36334 

165.810  Redesignated        trom 
161.402;  heading  revised 36324 

165.811  Added 36334 

165.904  Added 46227 

165.1110  Added;  interim 46174 

165.1301  Revised 44321 

165.1303  Added 36335 

165.1704  Added 36335 

168  Added 42968 

Chapter  II— Corps  of  Ertgineers, 
Deportment  of  the  Army  (Parts 
200-399) 

334.610   Heading,    (a)(3).    (6).    (b) 

and  (c)  revised 48802 

334.782  Removed 36851 

Ctiopter  IV— Saint  Lawrertce  Sea- 
way Develop>ment  Corporation, 
Department  of  Transportation 
(Ports  400-499)      - 

402.3  (1)  revised 45228 

402.8  Revised 46229 

402.9  Re  vised 46229 

402.11  Revised 46229 

402.13  Revised 46230 

402.15  Added 46230 
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Proposed  Rules: 

1—199  (Ch.  I) 47576,  52646 

80 37003.43620 

82 37003,43620 

84 37003,43620 

87 37003,43620 

88 37003,42620 

90 37003.43620 

100 42787,46208 

117 45262,  46209,  47577,  49228.  49875, 

50528,  50629,  50530,  50531 

120 46211 

128 46211 

166 36290,  36661,  43618.  46378.  52946 

166 60633 

167 60533 

322 34783 

334 


'  TITLE  34-EDUCATION 

Subtitle  A— Office  of  the  Sec- 
retary. Department  of  Education 
(Parts  1-99) 


74  Revised 

74.12  0MB  number 
74.21  0MB  number 
74.25  0MB  number 
74.34  0MB  number 

74.44  0MB  number 

74.45  0MB  number 

74.46  0MB  number 

74.47  0MB  number 
74.61  0MB  number 

74.52  0MB  number 

74.53  0MB  number 

74.71  0MB  number 

74.72  0MB  number 
77.1  (b)  revised;  (c) 


34724 

pending 34727 

pending 34728 

pending 34730 

pending 34732 

pending 34734 

pending 34736 

pending 34735 

pending 34735 

pending 34736 

pending 34736 

pending 34737 

pending 34738 

pending 34738 

amended 34739 


Chapter  II— Office  of  Elementary 
and  Secondary  Education.  De- 
partment of  Education  (Parts 
200-299) 

200  Authority  citation  revised 41169 

200.80  (a)  introductory  text  re- 
vised (effective  date  pending) 
41169 

200.90  Undesignated  center  head- 
ing and  section  added  (0MB 
number  pending) 41169 

201.67  Added  (effective  date  pend- 

iW) 41169 


Chapter  III— Office  of  Special 
Education  and  Rehabilitative 
Senses.  Department  of  Edu- 
cation (Parts  300-399) 

364  Added  (effective  date  pend- 
ing)  41887 

364.10  0MB  number.... 41890 

364.11  0MB  number 41890 

364.12  0MB  number 41890 

364.13  OMB  number ^ 41890 

364.20  OMB  number 41891 

364.21  OMB  number 41892 

364.22  OMB  number 41892 

364.23  OMB  number 41893 

364.24  OMB  number 41893 

364.25  OMB  number 41893 

364.26  OMB  number 41893 

364.27  OMB  number 41893 

364.28  OMB  number 41893 

364.29  OMB  number 41893 

364.30  OMB  number 41893 

364.31  OMB  number 41893 

364.32  OMB  number 41894 

364.33  OMB  number 41894 

364.34  OMB  number 41894 

364.35  OMB  number 41894 

364.36  OMB  number 41894 

364.37  OMB  number 41894 

364.38  OMB  number 41894 

364.39  OMB  number 41894 

364.40  OMB  number 41894 

364.41  OMB  number 41894 

364.42  OMB  number 41896 

364.43  OMB  number 41895 

364.50  OMB  number 41895 

364.51  OMB  number 41895 

364.52  OMB  number 41895 

364.53  OMB  number 41896 

364.59  OMB  number 41895 

365  Revised  (effective  date  pend- 
ing)  41896 

365.30  OMB  number 41899 

365.31  OMB  number 41899 

366  Revised  (effective  date  pend- 
ing)  ^ 41900 

366.2  OMB  number 41900 

366.12  OMB  number 41901 

366.15  OMB  number 41901 

366.21  OMB  number 41902 

366.23  OMB  number 41908 

366.24  OMB  number 41908 

366.27  OMB  number 41903 

366.28  OMB  number 41904 

366.29  OMB  number 41904 

366.32  OMB  number 41906 
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TrrLE34  Choptw  Ill-Con. 

366.37  0MB  number 41905 

366.38  0MB  number 41906 

366.39  0MB  number 41906 

366.40  0MB  number 41906 

366.41  0MB  number 41906 

366.42  0MB  number 41907 

366.43  0MB  number 41907 

366.44  0MB  number 41907 

366.45  0MB  number 41908 

366.50  0MB  number 41908 

367  Revised  (effective  date  pend- 
ing)  41909 

367.11  0MB  number 41910 

367.22  0MB  number 41910 

367.31  0MB  number 41912 

367.32  0MB  number 41912 

367.42  0MB  number 41912 

388  Revised  (effective  date  pend- 
ing)  40178 

396  Revised  (effective  date  pend- 
ing)  52220 

396.20  0MB  number 52221 

396.31  OMB  number 52221 

Chapter  IV— Office  of  Vocational 
and  Adult  Education,  Depart- 
ment of  Education  (Parts 
400-499) 

403.32  (b)(4)    revised    (effective 

date  pending) 38612 

403.116  (b)  and  (c)  revised;  (d) 
added  (effective  date  pend- 
ing)  38513 

403.118  (a),  (to)  introductory  text. 
(c)(1),  (4)  and  (5)  revised  (ef- 
fective date  pending) 38513 

403.120  (a)  revised  (effective  date 

pending) 38513 

403.193  (c)  Introductory  text  and 
(1)  revised  (effective  date 
pending) 38613 

405.1     Revised     (effective     date 

pending) 38613 

405.3  (a)  revised  (effective  date 

pending) 38613 

405.20    (e)(2)    revised    (effective 

date  pending) 38613 

406.1  (a)  revised  (effective  date 

pending) 38613 

406.3  (b)(2)  revised  (effective  date 

pending) 38614 

406.10  (bK2Kil)  revised  (effective 

date  pending) 38614 


Ctiapter  Vl-Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.5  OMB  number 47801 

600.7  OMB  number 47801 

600.10  OMB  number 47801 

600.20  OMB  number 47801 

600.30  OMB  number 47801 

600.31  OMB  number 47801 

602.4  OMB  number 46175 

602.10  OMB  number 46175 

602.27  OMB  number 46175 

607  Authority  citation  revised 41921 

607.1  Revised     (effective     date  ■ 
pending) 41921 

607.2  Revised  (effective  date 
pending) 41922 

607.4     Revised     (effective     date 

pending) 41922 

607.6  Revised  (effective  date 
pending) 41922 

607.7  (a)  and  (b)  amended  (effec- 
tive date  pending) 41922 

607.8  Revised  (effective  date 
pending) 41923 

607.9  (a)(3)  revised  (effective  date 
pending) 41923 

607.10  (b)  and  (c)  revised  (effec- 
tive date  pending) 41923 

607.11  (c)  revised  (effective  date 
pending) 41924 

607.12  (b)(4)  added  (effective  date 
pending) 41924 

607.13  Revised  (effective  date 
pending) 41924 

607.20    Revised    (effective    date 

pending) 41924 

607.22  Revised  (OMB  number 
pending) 41926 

607.23  (c)  removed;  (d)  and  (e)  re- 
designated as  new  (c)  and  (d) 
(effective  date  pending) 41926 

607.24  Added  (effective  date  pend- 
ing)  41928 

607.25  Added  (effective  date  pend- 
ing)  41925 

607.31  Revised  (effective  date 
pending) 41925 

628.20  OMB  number 46176 

628.32  OMB  number 46176 

641  Added  (effective  date  pend- 
ing)  34200 

647  Added  (effective  date  pend- 
ing)  43989 
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647.21  OMB  number  pending 43991 

647.22  OMB  number  pending 43991 

647.32  OMB  number  pending 43992 

667.3  OMB  number 46175 

667.4  OMB  number 46175 

667.8  OMB  number 46175 

667.12  OMB  number 46176 

667.16  QMB  nimiber 46176 

667.21  OMB  number 46176 

667.22  OMB  number 46176 

667.26  OMB  number 46176 

668.3  OMB  number 34964 

668.8  OMB  number 34964 

668.12  OMB  number 34964 

668.13  OMB  number 34964 

668.14  OMB  number 34964 

668.16  OMB  number 34964 

668.16  OMB  number 34964 

668.17  OMB  number 34964,  36368 

668.22  OMB  number 34964 

668.23  OMB  number 34964 

668.26  OMB  number 34964 

668.26  OMB  number 34964 

668.90  OMB  number 34964 

668.96  OMB  number 34964 

668.113  OMB  number 34964 

668  Appendix  A  OMB  number 34964 

682.202  Regulation  at  59  FR  25745 

withdrawn 36625 

682.208  OMB  number 46176 

682.402  Regtilation  at  69  FR  25746 

withdrawn 36625 

OMB  number 46175 

682.410  Regulation  at  59  FR  26747 
withdrawn  in  part 35625 

OMB  number 46175 

682.411  OMB  number 46175 

682.413  Regulation  at  59  FR  26747 
withdrawn 35625 

682.414  OMB  number 34964 

682.416  OMB  number 34964 

682.711  OMB  number 34964 

685.304   (b)  and  (c)  revised;   (d) 

added 34281 

685.207  Added 34282 

685.208  Added 34282 

685.209  Added     (OMB     number 
pending) 34283 

OMB  number 52704 

685.210  Added 34285 

685.211  Added 34285 

685.212  Added 34285 

685.213  Added     (OMB     number 
pending) 34286 

OMB  number 52704 

686.214  Added     (OMB     number 
pending) 34287 


OMB  number 52704 

685.215     Added     (OMB     number 

pending) 34288 

OMB  number 52704 

685  Appendix  B  added 34289 

690.083  OMB  number 34964 

Proposed  Rules: 

80 58706 

200 64372 

201 54372 

203 54372 

212 54372 

350 ; 41176 

351 41176 

352 41176 

353 41176 

600—699  (Ch.  VI) 34398.  49036 

645 46964 

668 42134.  49768 

682 41184.  51346.  52038.  53951 

685 42646.  49623 

TITLE  35-PANAMA  CANAL 

CtKipter  I— Panama  Canal 
Regulations  (Parts  1-299) 

103  Authority  citation  revised 44929 

103.8  (e)  revised;  OMB  number 44929 

133  Authority  citation  revised 43254 

133.1  Introductory  text,  (a)  and 

(b)  re  vised 43254 

133.32  Revised;  OMB  number 43254 

133.33  Revised 43254 

135  Revised 43255 

136.2  OMB  number 43266 

135.3  OMB  number 43256 

135.31  OMB  number 43285 

135.42  (a)(2)(i)  corrected 52862 

Proposed  Rules: 

103 41997 

133 

136 


TITLE  36-PARKS.  FORESTS,  AND 
PUBLIC  PROPERTY 

Ctiapter  I— National  Park  Sen^e, 
Department  of  ttie  Interior  (Parts 
1-199) 

7.13  (a)  and  (f)  heading  revised; 

(c)  removed 43736 
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TITLE  36 

Chapter  II— Forest  Service,  De- 
portment of  Agriculture  (Ports 
200-299) 

242  Policy  statement 36063 

242.25         (kXlXvllKB)         table, 
(18)(iii)(B)  table  and 

(20)(iii)(C)  table  amended 51858 

(kK23Klli)(C)         table         and 

(26)(ili)(B)  table  amended 51856 

292.40—292.48    (Subpart    F)    Re- 
vised  38882 

Ctiopter  VII— Library  of  Congress 
(Parts  700-799) 

704  Authority  citation  revised 35034 

704.23  Added 35034 

704.24  Added 35035 

704.30  (Subpart  B)  Removed 35036 

706  Added 38367 

Projposed  Rules: 

1—199  (Ch.  D 36108 

7 37734 

14 39228 

36 38149 

242 45924 

701 48580 

702 48193 

800 50396 

U91 48642 

1207 53706 

TITLE  37-PATENTS,  TRADE- 
MARKS. AND  COPYRIGHTS 

Ctiopter  I— Patent  and  Trodemoric 
Office.  Department  of  Com- 
merce (Ports  1—199) 

1  Technical  correction 45757 

1.16  (a),  (b),  (d)  and  (f)  through 

(i)  revised 43740 

1.17  (b)  through  (g).  (j)  and  (m) 
through  (p)  revised 43740 

1.18  Revised 43741 

1.20  (c).  (e).  (f).  (g).  (iXl)  and  (j) 
revised 43741 

1.21  (p)  removed 43741 

1.445  (a)  revised 43741 

1.482  (aXD  and  (2X11)  revised 43741 

1.492  (aXD  through  (5),  (b)  and 

(d)  revised 43742 

(a)(5)  correctly  revised 47082 


CtKipter  II— Copyrigt^t  Office.  Li- 
brary of  Corigress  (Ports 
200-299) 

201  Authority  citation  revised 38371 

201.6  (c)  amended;  interim 38371 

201.32  Added;  interim 38371 

211.3  (aX7)  amended;  interim 38372 

Proposed  Rules: 

1 49876.  50181 

201 38400 

TITIE  3d-PENSIONS.  BONUSES. 
AND  VETERANS'  REUEF 

Ctiopter  I— Department  of 
Veterans  Affoirs  (Ports  0—99) 

3.7  (xX23)  authority  citation  re- 
moved; (x)(27),  (28)  and  au- 
thority citation  added 34383 

3.202  (c)  amended;  Interim 46338 

3.204  (b)  revised;  (c)  removed;  in- 
terim  46338 

3.205  (aXD  and  (4)  revised;  in- 
terim  46338 

3.207  (b)  amended;  Interim 46338 

3.209  (a)  and  (b)  amended;  in- 
terim  46338 

3.210  (bX3Xi)  revised;  (c)  intro- 
ductory text  and  (l)(i) 
amended;  interim 46338 

3.211  (aXD.  (2)  and  (d)(2)  amend- 
ed; Interim 46338 

3.261  (aX37)  added 37695 

3.262  (m)(2)  and  (o)(2)  amended 
36266 

(V)  added 37696 

3.272  (hXDdl)  amended 35266 

(r)  added 37696 

(q)     and     authority     citation 

added 45976 

3.309  (c)  Note  added 35465 

3.311      (bX2Xxviii)      and      (xix) 

amended;  (bX2Xxx)  added 45975 

3.316  Re  vised 42499 

3.326   (b)   amended;    (d)   revised; 

authority  citation  added 36861 

3.351  (a)(2)  authority  citation  re- 
vised  35851 

4  Authority  citation  revised 46339 

4.115b  Amended 46339 

14.640—14.643  Undesignated  cen- 
ter heading  added 47084 
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14.340  Added 47084 

14.641  Added 47084 

14.642  Added 47084 

14.643  Added 47084 

17  Authority  citation  revised 49579, 

53355 
17.500—17.541  Undesignated  cen- 
ter heading  revised 53356 

17.500  Revised 53355 

17.501  Revised 53365 

17.502  Added 53367 

17.503  Revised 53357 

17.504  Revised 53367 

17.505  Revised 63357 

17.506  Revised 53367 

17.507  Revised 53367 

17.508  Revised 53357 

17.509  Revised 53368 

17.510  Revised 53369 

17.511  Added 53359 

17.514  Removed 53365 

17.515  Removed 53355 

17.516  Removed 53366 

17.517  Removed 53355 

17.518  Removed 53355 

17.519  Removed 53355 

17.520  Removed 63355 

17.521  Removed 53355 

17.522  Removed 53355 

17.523  Removed 53365 

17.524  Removed 53355 

17.525  Removed 53366 

17.527  Removed 53355 

17.534  Removed 63355 

17.535  Removed 63365 

17.540  Removed 53365 

17.541  Removed 53365 

17.800—17.805  Undesignated  cen- 
ter heading  added 49579 

17.800  Added 49579 

17.801  Added 49580 

17.802  Added 49580 

17.803  Added 49580 

17.804  Added 49580 

17.805  Added 49581 

21.7532  Regulation  at  58  FR  51781 

effective  date  corrected  to 
10-6-93 39966 

21.7639  RegiUation  at  58  FR  51781 
effective  date  corrected  to  7- 
31-90 39966 

36.4276  (b)  amended;  (b)(6)  revised 

48565 

36.4300-36.4375  Authority  cita- 
tion revised 49200 

36.4313  (b)  amended;  (bX5)  revised 

48666 


36.4337  Revised 49200 

Proposed  Rules: 

3 46379 

8 45264 

14 37008 

17 38947 

21 40607.  4S644 

43 63706 

TITLE  39-POSTAL  SERVICE 

CtKipter  l-Unlted  Stotes  Postal 
Sendee  (Ports  1-999) 

111  Corrected 33911 

DMM  amended;  incorporation 

by  reference 39267,  44930,  47086, 

47086.  50691 
Regulation  at  69  FR  23162  ef- 
fective date  delayed 39967 

233.7  (IXlXiv)   and   (v)   revised; 
(iXlKvl)  removed 36852 

262.6  (c)  and  (d)  added 37160 

266.2  Amended 37160 

266.3  (d)  added 37160 

266.4  (bX6)  added 37160 

266.6  (f)  added ^161 

266.8  (e)  added ..; 37161 

266.9  Revised 35625 

266.10  Added 37161 

491  Added 45626 

962.26  Revised 51860 

Proposed  Rules: 

ill 35873,  37011,  37190,  42536.  45652. 

47827.  48194.  51397 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

CtKipter  I— Environmentol 
Protection  Agency  (Ports  1—799) 

9.1  Table  corrected  (OMB  num- 
bers); elT.  8-30-94 33913 

Table  amended  (OMB  numbers) 
34097,  38372,  46350,  47416,  50072 

16.3  Revised 50682 

16.4  Amended 60692 

15.11  (c)  amended 50692 

16.12  (a)  and  (d)  amended 50092 

16.13  (a),  (c).  and  (d)  amended 50692 

16.14  Amended 50682 

16.16  Amended 60682 


110 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1994  THROUGH  OCTOBER  31.  1994 


TITLE  40  Chaplor  l-Con. 

15.16  (c)  removed 50692 

15.20  Amended 50692 

15.21  Amended 50692 

15.22  Amended 50692 

15.23  Amended 50692 

15.24  (a),  (c)  and  (d)  amended 50692 

15.25  Heading,   (a),   (b)  and   (c) 
amended 50692 

15.26  (a)  amended;  (b)  removed 
50692 

15.27  Amended 50692 

15.32  Amended 60692 

15.33  Amended 50692 

15.40  Revised 60692 

15.41  Amended 50692 

32  Heading  revised 50692 

Authority  citation  revised 50692 

32.105  (g)(3)  and  (t)(3)  revised 50692 

32.215  (a)  revised 50693 

32.335  (a)  through  (d)  amended 50693 

32.430  (a)  through  (d)  amended 50693 

35.6105  (b)(5)  revised 35853 

35.6400  (a)(1)  and  (2)  revised 35854 

50  Policy  decision 38906 

51.100  (s)(l)  introductory  text  re- 
vised  50696 

52  Authority  citation  revised 39859 

State  implementation  plan  de- 
terminations   44938,  45230.  45231, 

45233.  45746.  50844 

Technical  correction 49004 

52.31  Added 39859 

52.50  (c)(65)  added 39684 

(c)(64)  added 52916 

(c)(62)  added 54388 

52.220         (c)(186)(i)(D)(;)         and 

(189)(1)(B)(;)  added 39691 

(c)(192)(l)(A)(2)  added 39692 

(cX182)(l)(AK4)  and 

(189MiKB)(2)  added 42165 

(c)(197)  added 43754 

(c)(6)  and  (183)(i)(A)(2)  revised; 

(c)(41)(ll)(AKi)  added 44324 

(c)(198)  added 44330 

(c)(196)  added 47546 

(c)(188)(i)(A)(2)  added 48175 

(c)(184)(iKB)(<).  (187)(i)(B). 

(189)(1)(A)(5).        (190)        and 

(192)(1)(A)(J) 50499 

52.320  (c)(32)  and  (38)  revised 35036 

(c)(61)  and  (67)  added 37701 

(c)(66)  added 42505 

(c)(65)  added 47095 

(c)(68)  added 47810 

(c)(60)  added 51379 


52.329  (aXD  and  (2)  removed;  (a) 

revised 42506 

52.332  (e)  added „ 47095 

52.343  (a)(1).  (2)  (3).  (6).  (7)  and  (8) 
removed;  (a)(4).  (5).  (9)  and 
(10)    redesignated    as    (a)(1). 

(2).  (3)  and  (4) 42506 

52.344  (a)  revised 51379 

52.510  Added 42168 

52.520  (c)(82)  added 45978 

(c)(86)  added 46176 

(c)(87)  added 46553 

(c)(84)  added 51383 

(c)(78)  added 52918 

52.582  Added 46178 

52.670  (c)(28)  added 43751 

(c)(30)  added , 47804 

52.720  (c)(103)  added 39688 

(c)(100)  and  (101)  added 46567 

52.726  (1)  added 46924 

52.741  (a)(2)  revised 46569 

52.770  (c)(92)  added 42509 

(c)(89)  added 47806 

(c)(94)  added 51114 

52.773  (i)  revised 51114 

52.777  (f)  added 36054 

(g)  added 36703 

Regulation  at  58  FR  35054  re- 
moved  44040 

Regulation  at  59  FR  36700  re- 
moved  47263 

(d)  revised 51114 

(f)  added 54395 

52.780  (h)  added 51114 

52.870  (c)(29)  added 52427 

52.873  (c)  added 52427 

52.970  (c)(62)  added 50502 

52.1070  Regulation  at  59  FR  29731 

eff.  date  corrected 35411 

(c)(108)  added 46179 

(c)(103).  (104)  and  (105)  added 46181 

(c)(109)  added 51518 

52.1119  Added 41708 

52.1120  (c)(99)  added 38373 

(c)(101)  added 50498 

52.1167  Table  amended 38373,  50498 

52.1170  (c)(96)  added 46189 

(c)(95)  added 47256 

(c)(97)  added 51381 

52.1174  (c)  added 37947.  40828 

(d)  added 46190 

52.1219  Added 51863 

52.1220  (c)(35)  added 46555 

(c)(34)  added 50495 

(c)(36)  added 52435 

52.1237  Added , 47807 
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52.1270  (c)(24)  added 47260 

52.1320  (c)(79)  added 43481 

(c)(84)(l)(A)  revised 45976 

52.1370  (c)(33)  added 44632 

52.1519  Added 50506 

(a)(2)  added 51517 

52.1520  (c)(40)  added 42768 

52.1525  Table  amended 42768 

52.1570  (c)(53)  added 39689 

52.1582  (c)  added 49211 

52.1605  Table  amended 39689 

52.1607  Added 34386 

52.1670  (c)(87)  added 39686 

52.1679  Table  amended 39686 

52.1690  Added 34386 

52.1770    (c)(67)    redesignated    as 

(c)(69) 37162 

(c)(71)  added 41709 

(c)(75)  added 48402 

(c)(76)  added 52431 

(c)(72)  added 54389 

52.1870  (c)(88)  added : 46927 

(CKIOO)  added 51866 

(CX104)  added 52915 

52.1879  (f)  added 37949 

(f)  removed 46764 

(a)  added 48395 

52.1881  (a)(12)  added 48405 

52.1885  (r)  added 37949 

(r)  removed 46764 

(aK5)  added 48398 

52.1888  Added 53589 

52.1919  Added 43290 

(a)(2)  added 53589 

52.1970  (c)(107)  added 33920 

(CX108)  added 43489 

(CX109)  added 46562 

(CX107)  removed 46930 

52.2020  (c)(88)  added 37163 

52.2026  Added 44937 

52.2070  (c)(40)  added 52429 

52.2081  Table  amended 52429 

52.2170  (cX15)  added 53592 

52.2178  (c)  added 47261 

52.2220  (CX121)  added 37943 

(CX122)  added 39697 

(CX120)  added 47258 

(CX122)  removed 53741 

52.2270  (0X85)  added 42764 

(oX87)  added 43047 

(oX82)  added 44039 

(oX78)  added 46557 

(0X84)  added 46768 

(0X83)  added 47263 

(cX90)  added 50504 

52.2303  (a)  revised 46557 


52.2307  Added 42765 

52.2308  Added 41410 

Regulation    at    56    FR    41410 

withdrawn 51381 

52.2320  (c)(25)  added 35044 

52.2420  (c)(91)  added 43287 

(CX102)  added 62706 

52.2470  (c)(44)  added 39700 

(cX43)  added 44327 

(c)(46)  added 46766 

(CX48)  added 61514 

(cX49)  added 54391 

52.2479  Amended 44327 

52.2520  (CX26)  added 37698 

(c)(31)  added 45979 

(c)(30)  added 46984 

(c)(32)  added 45986 

(CX29)  and  (30)  correctly  des- 
ignated as  (c)(32)  and  (31) 52588 

52.2522  (f)  added 37698 

52.2569  Removed 42766 

52.2570  (cK72)  added 40826 

(cX73)  added 41711 

(cX74)  added 43483 

52.2585  (c)  removed 42766 

52.2586  Added 40826 

52.2732  Added 34386 

52.2782  Added 34386 

65  Authority  delegation  notices 

36065 

65.14  (eX3XiXA)  added; 
(eX3XliXF).  (G)  and  (H)  re- 
vised  50846 

55  Appendix  A  amended 60846 

58  Authority  citation  revised 41628 

58.1  (p)  through  (y)  redesignated 
as  (q)  through  (z);  new  (p) 

added;  new  (q)  revised 41628 

(s)  amended 41629 

58.20  (e)(1)  and  (6)(i)  amended 41628 

58.23  (a)  amended 41628 

58.28  Re  vised 41628 

58.31  (a)  and  (gXD  amended 41628 

58.34  (a)  amended 41628 

58.36  Re  vised 41628 

58  Appendixes  A  through  D  and 

F  amended 41628 

Appendixes  A  and  B  amended 

41629 

60  Authority  delegation  notices 

40258.49681 

Technical  correction 49466 

60.4  (b)  amended 47266 

60.391  (a)  and  (b)  amended 51386 

60.392  (a)  revised 61386 

60.393  (cXlXiXE)  added 51387 
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TITLE  40  Chapter  l-Con. 

61  Authority  citation  revised 36301 

61.220  (a)  revised;  (b)  removed 36301 

61.221  Introductory  text,  (a)  and 
(0)  revised;  (d)  and  (e)  added 
36301 

61.222  (b)  revised 36301 

61.223  (b)(5)  revised 36302 

61.226  Added 36302 

62.4845  (bX3)  added 50507 

63.74  Table  1  amended 63110 

63.100  (n)  added 53360 

(o)  added 54132 

63.103  (e)  amended 48176 

63.100—63.106  (Subpart  P)  Tables 

1  and  2  amended 48176 

63.110  (g)  added 63360 

63.160  (a)  revised 48176 

(d)  added 63360 

63.161  Amended 48176 

63.162  (b)(1)  and  (fX3)  revised 48176 

63.163  (f)  revised 48176 

63.164  (c)  revised 48176 

63.165  (d)  and  (e)  redeslg^iated  as 
(dXD  and  (2)  and  revised 48176 

63.168  (eXD  and  (hK2)  revised 48176 

63.169  (a),  (cX3)  and  (d)  revised 
48177 

63.171  (e)  revised 48177 

63.172  (b)  and  (k)(2)  revised 48177 

63.174  (b)(1),  (2),  (3X1)  and  (fX2) 

revised;   (b)(3Kil)  and   (hXD 
introductory  text  amended 
48177 

63.180  (bX2)  amended;  (c)  Intro- 
ductory text  revised 48177 

63.181  (bXlXi)  amended;  (dX5Xi) 
revised 48177 

63.182  (axexii).  (c)  Introductory 

text  and  (4)  revised 48178 

63.190  (bX5),  (c)  and  (e)  introduc- 
tory text  revised;  (bX6Xl)  re- 
moved  48178 

(h)  added 53360 

(i)  added 54132 

63.191  (a)  revised;  (b)  amended 48178 

63.192  (bX4)  through  (8).  (e). 
(1X1).  (2)  and  (k)  revised 48178 

63.40O-63.406  (Subpart  Q)  Added 

46350 

70  State  operating  permit  pro- 

grram  approvals 48802 

75.4  (a)(3)  revised;  (aX4)  added 42511 

80  Announcement 44633 

80.2  (ss)  added 39289 

(j)  and  (o)  revised;  (oo),  (tt) 
and  (uu)  added 48489 


80.22  Heading  revised 48490 

80.29  Revised:  Interim  (0MB 
number  pending) 35858 

80.30  (g)(7)  added;  interim 35859 

80.32  Added 48490 

80.33  Added 48490 

80.41  (h)(2Xiii),  (j)(2)  and  (mXU 
introductory  text  revised 36958 

80.42  (a)  introductory  text. 
(bXlXii).  (2X11)  and  (3X11) 
amended;  (b)(4)  added;  (cXD 
table  revised 36958 

80.45  (b)(3)  Table  3,  (cXlXivXA) 
Table  6.  (C)(5).  (i7),  (12),  (14). 
(D)(5),  (i7).  02),  (14).  (8Xii). 
(dXlXivXA),  Table  7,  (C)(5). 
(e)(3)  introductory  text  and 
(f)(1)  revised;  (cXDdvXB). 
(C)(9).  (13).  (D)(9).  (13).  (3X1). 
(ii).  (4X11).  (dXlXIvXB). 
(C)(9).  (eXlXll).  (4X111). 
(5Xlv).  (6Xlv).  (9)  and  (10) 
amended:  (eX3Xi)  and  (ii)  re- 
moved  36959 

80.46  (f)(l)(llXK)  teble  revised 36961 

80.48  (cXD  introductory  text  and 
(g)  revised:  (cXlXv)  and 
(2)(iil)  amended 36962 

80.49  (a)(5Xi)  table  and  (bX3Xlil) 
revised 36862 

80.59  (a)  amended 36962 

80.65  (d)(2Xiii).  (v)(B).  (vl).  (3). 
(e)(2Xi)  table.  (liXA).  (f)(4) 
introductory  text  and  (h)  re- 
vised; (eXD  amended 36962 

(dX(2)(vl)  revised 39289 

80.66  (gXD  and  (2X11)  revised 36963 

80.68  (cX12)  redesignated  as 
(CX13);  (cX8XliXA).  (9)(iiXA). 
(B),  (lOXi).  new  (13XvXO).  (H) 
and  (L)  revised;  new  (c)(12) 
added;  new  (c)(13)  introduc- 
tory text  amended 36963 

80.69  (aX7Xll)  Introductory  text 

and  (b)(3)  revised 36964 

80.70  (dX3Xvlii).  (ix).  (j)(4Xi).  (ii). 
(lOXiv).  (UXi)  and  (14Xxvii) 
revised;  (dX3)(x)  and  (xi) 
added;  (jX15)  removed 36964 

80.75  (b).  (fX2)(ilXA)(J)  and  (j)  re- 
vised  36964 

80.76  (cX2).  (3)  introductory  text, 

(1)  and  (ii)  revised 36965 

80.77  (gX2Xiii).  (ivXA).  (B)  and 
(h)  introductory  text  re- 
vised; (g)(3)  added 36965 
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80.78  (aXlXvXB)  and  (C)  revised 

36965 

80.81  (a)(2)(lli),  (bX4)  and  (h)  re- 
vised  36965 

(0X2).  (5),  (6)  and  (10)  revised 

39289 
80.83  Added  (0MB  number  pend- 
ing in  part) 39290 

80.90  (b)(1)  amended;  (eX2)  re- 
vised  36965 

80.91  (CX5X1V),  (eX5Xvi)(A),  (B) 
and  (eX7XlXD)  added; 
(dXlXlXA)  introductory  text, 
(B).  (eX2Xlv),  (vXA),  (4X1XA), 
(B).  (ilXA).  (B)  and  (5Xvi) 
amended:  (dXlXlXA)(J). 
(e)(5)(vll)  introductory  text, 
(vlil),  (7XiXA),  (C)  and 
(f)(2)(ll)  revised 36966 

80.93  (aX3)(ll)  amended;  (a)(3Xiv) 

added:  (cX9)  revised 36968 

80.101  (eX3).  (f)(4Xl).  (ii).  (gXD 
and  (1X1)  introductory  text 
revised 36968 

80.102  (bXl).  (dXlXi)  and  (2Xi) 
amended;  (d)(3Xlv).  (eX2Xi) 
and  (f)(2)(l)  revised;  (d)(3Xv) 
added 

80.104  (a)(2)(ix)  revised 

80.105  (aX2)  revised 

80.125  (a)  revised 

80.128  (eX2),  (5)  and  (gX3Xiii)  re- 
vised  , 

(a)  and  (eX2)  revised;  (eX4)  and 
(5)  amended;  (eX6)  added 39292 

80.129  (e)  revised 36969 

(a),  (dX3Xlil)  and  (iv)  revised; 

(dX3)(v)  added 39292 

81  Attainment  status  determina- 
tions  44938 

81.306  Table  corrected 39394 

Table  amended ....47096,  47811 

81.315  Table  amended 36054,  54395 

Regulation  at  59  FR  35054  re- 
moved  44040 

81.324  Table  revised 52435 

81.330  Table  amended 42769 

81.333  Table  corrected 39394 

Table  amended , 50849 

81.334  Table  amended 48402 

81.336  Table  amended 48398,  48405 

81.339  Table  amended 48406 

81.343  Table  amended... 37944,  39697,  53741 

Table  corrected 40084 

Corrected 49004 

81.348  Table  amended 39701 


81.349  Table  amended... 45980,  45984,  45986 

81.350  Table  amended 42169 

82  Acceptable  substitutes  listing 

44240 

82.10  (d)  added 41369 

82.1—82.13  (Subpart  A)  Appendix 

C  re  vised 41369 

Appendix  E  revised 41371 

82.152  (q)  and  (x)  revised 42966 

82.154  (g)  and  (h)  revised 42966 

82.166  (1X5)  added 42171 

(aXlXii).  (2XiXB).  (3).  (b).  (c) 
and  (1X1)  revised;  (aXlXiii) 

and  (2X111)  added 42966 

OMB  number 42960 

82.158  (bX2)  and  (6)  revised 42957 

82.160  OMB  number 42960 

82.161  (a)  Introductory  text  re- 
vised  42957 

OMB  number 42960 

82.162  OMB  niunber 42960 

82.164  Introductory  text  and  (a) 

through  (d)  revised;  (e)  and 
(f)  redesignated  as  (f)  and  (g); 
new  (e)  added 42957 

OMB  number 42900 

82.166  (a)  and  (b)  revised 42967 

OMB  number 42900 

82.150—82.166  (Subpart  F)  Appen- 
dix A  revised 42957 

Appendixes  B  and  D  amended; 
OMB  number 42960 

85  Heading  corrected 33913 

Authority  citation  revised 36986 

Announcement 45626 

85.601—85.605  (Subpart  F)  Added 

48490 

85.503  OMB  number  pending 48490 

85.505  OMB  number  pending 48490 

85.1601—85.1606       (Subpart       Q) 

Added 36986 

86.2225  (cXD  table  corrected 33913 

85.2233  (d)  corrected 33913 

86  Couri:  order 51114 

86.1   (bXD   table   revised;    (b)(3) 

added 48491 

(bX2)  table  amended 60073 

86.001-9  (dXlXiii)  and  (iv)  added 

86.001-28  (ii)  added ....................48491 

86.004-9  (dXlXiii)  and  (iv)  added 

^0,492 

86.o6i-aB  (h)  added .................48492 

86.078-3—86.099-11     (Subpart     A) 

Heading  revised 48491 
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CHANGES  JULY  1,  1994  THROUGH  OCTOBER  31.  1994 


TrrLE40  Chapter  l-Con. 

86.064-4  (b)  redesignated  as  (c); 

new  (b)  added 48492 

86.065-37  (b)(1)  introductory  text 

revised 50073 

86.061-10  (aXD  Introductory  text. 
(1)  introductory  text,  (B)(2). 
(U)  Introductory  text.  (BX2) 
and  (3)  revised;  (a)(l)(lXCK5). 
(iiXCX.3Xv)  and  (vi)  added 48492 

86.091-28  (aX4Xl)  Introductory 
text.  (C),  (IIKB).  (7X1). 
(bX4Xii).  (ill).  (6X1).  (cX4Xil). 
(IIIXAX/).  (2).  (BXi).  (2)  and 
(dXl)  revised 48493 

86.092-1  (a)  revised 48494 

86.094-2  Amended 48494 

86.094-3  (b)  revised 48494 

86.094-8  (aXDd)  Introductory 
text.  (A)  Tables  A94-2.  A94-3, 
A94-5  and  A94-6  revised 48494 

86.094h-9  (aXlXiXA)  Tables  A94-8, 
A94-9.  A94-11.  A94-12.  (IIXA) 
Table  A94-14  and  Table  A94- 
15  and  (dXlXlXA)  revised; 
(dXlXIXC)  added 48495 

86.094-11  Heading.  (aXD  intro- 
ductory text.  (iXA).  (ii)(B). 
and  (c)  revised;  (aXlXlXC) 
added 484^ 

86.094-13  (axi).  (c)(l)."(dxi)r(exi)" 

and  (fXD  amended 36368 

86.094-16  (a)(1)  revised 50073 

86.094-17  (a)  introductory  text  re- 
vised  48497 

86.094-23  (b)(3).  (4).  (cXD  and 
(2X1)  revised  (0MB  number 
pending) 48498 

86.094-24  (aX5).  (6)  Introductory 
text.  (12),  (13)  Introductory 
text,  (14)  introductory  text 
and  (15)  revised;  (aX13Xi) 
amended;  (a)(6)(iv)  and 
(13)(lli)  added  (0MB  number 

pending) 48498 

(aX3Xlil)   added;    (aX4)   intro- 
ductory text  revised 50073 

86.094-26  (a)(2),  (bX2Xi)  and  (11) 

amended 36369 

86.095-35  (aX4)  heading,  (1). 
(iiiXD).  (E).  (cXDdlXA). 
(BX2)  and  (gXD  revised  (0MB 
number  pending) 48499 

86.096-8  (aXlXl).  Table  A96-1. 
Table  A96-2  and  (bXD  revised 
48499 


86.096-9  (bXD  heading.  (IXA)  in- 
troductory text.  (BX2). 
(bXlXil)  and  (ill)  revised 48500 

86.096-10  (bXD  heading,  (1XA)(2), 
(B),  (C),  (iiXAX2)  and  (B)  re- 
vised  48500 

86.066-11  (bX4)  redesignated  as 
(bX5);  heading.  (aXlXD. 
(2Xii).  (c).  and  new  (bX5)  re- 
vised; (aXlXiii)  and  new 
(bX4)  added 48500 

86.096-21  (j)  and  (k)  corrected 33913 

86.097-9  (aXlXl)(A)  Table  A97-1. 
Table  A97-2.  (iiXA)  Table  97- 
3  and  97-4  revised 48500 

86.098-2  Amended 48501 

86.068-8  (dXlXiii)  and  (Iv)  added 

48501 

86.098-10  (aXlXi)  introductory 
text.  (B)(2).  (11)  Introductory 
text,  (BX2).  (3X1)  and  (11)  re- 
vised; (aXlXlXCXJ).  (11XC)(3). 
(V).  and  (vi)  added 48501 

86.098-11  Heading.  (aXDd).  (2X11) 
and  (c)  revised;  new  (a)(l)(ili) 
and  (b)(4)  added 48502 

86.098-28  (h)  added  (0MB  number 

pending) 48503 

86.099-8  (bXD  revised;  (dXlXlH) 

and  (iv)  added 48503 

86.099-9  (bXD  heading.  (IXA)  in- 
troductory text.  (BX2).  (11) 
and  (ill)  revised 48508 

86.099-10  (bXD  heading.  (1XA)(2), 
(B).  (C).  (li)(A)(2)  and  (B)  re- 
vised 48503 

86.099-11  (a)(i)(i),  (2X11)  and  (c) 
revised;  (aXlXill)  and  (bX4) 
added 48503 

86.101  (a)(3)  revised 48504 

86.104  (b)  redesignated  as  (c)  and 
revised;  new  (b)  added 48504 

86.105  (b)  revised 48504 

86.106-94  (a)  revised 48504 

86.106-96  (a)  revised 48504 

86.107-96  (bXD  revised 48505 

86.109-94  (b)(4)  and  (c)(4)  revised 

48505 

86.110-94  (aX2).  (b)  heading,  in- 
troductory text  and  (3)  re- 
vised; (aX6)  and  (7)  redesig- 
nated as  (a)(7)  and  (8);  new 

(a)(6)  added 48505 

86.111-94  (b)(3)  introductory  text 

and  (V)  revised 48505 

(bX3)(vii)  added 50073 
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86.113-84  Revised  (0MB  number 

pending) 48506 

86.116-94  Correctly  designated 33913 

86.121-90  (aX2)  and  (b)(3)  revised; 

(d)  added 48508 

86.127-96  (a)(1).  (3).  (4).  (b).  (d)  in- 
troductory text,  (2)  and  (e) 

revised 48508 

86.129-94  (a)  amended 39649 

86.130-96  (a)  and  (b)  revised 48509 

86.132-90  (a)(4)  introductory  text 
and  (11)  introductory  text  re- 
vised  48508 

86.133-96  (b),  (eX2)  heading,  in- 
troductory text  and  (f)  re- 
vised  48509 

86.133-96  (aXD  and  (3)  revised 48509 

86.134-96  (a)  revised 48509 

86.135-94  (a)  revised 48510 

86.136-90  (a)  heading,  introduc- 
tory text  and  (b)  revised 48510 

86.138-96  (a)  revised 48510 

86.140-94  (a)  Introductory  text 
and  (b)  introductory  text  re- 
vised  48510 

86.1^-90  (0)  Introductory  text  re- 
vised; (q)  and  (r)  added  (OMB 

number  pending) 48510 

86.143-96  (a)  and  (b)(lXiiXB)  re- 
vised  48510 

86.144-90  (cX7XiI)  amended 39649 

86.144-84  (CX7X111)  through  (xlil) 
redesignated  as  (cX7Xiv) 
through  (xiv);  (a)(1). 
(OdXii).  (3Xiv)(C).  (5X11), 
(6X11).  (8X1).  (11)  and  new 
(c)(7Xlv)  through  (xiv)  re- 
vised;      (bXlO),       (cX7Xlii), 

(BXvi)  and  (9)  added 48510 

(cX7)(ll)  amended 39649 

86.150-98    Heading    revised;    (d) 

added 48511 

86.157-98    Added    (OMB    number 

pending) 48511 

86.401-97  Added 48512 

86.410-90  (a)(1)  introductory  text 

revised 48512 

86.509-90  (cX4)  revised 48612 

86.513-94    Added    (OMB    number 

pending) 48512 

86.621-90  (b)  Introductory  text. 
(2)    and    (cX3)    revised;    (e) 

added 48514 

86.527-90  (a),  (c)  and  (d)  revised 

48514 


86.54(^80  (a)  introductory  text  re- 
vised  48515 

86.542-90  (q)  and  (r)  added  (OMB 

number  pending) 48515 

86.544-90  (cXlXil).  (v).  (Ix). 
(3X1VXC)  and  (7X11)  revised 

48515 

86.708-94  Technical  correction 33913 

(aXDdXAXJ)  Tables  H94-3. 
H94-4.  H94-«  and  H94-7  re- 
vised  48616 

86.708-98  Technical  correction 33913 

(a)(l)(l)  Table  H98-1  and  Table 

H98-2  revised 48516 

86.709-94  (aXlXlXA)(J)  Tables 
H94-9.  H94-10.  H94-12,  H9413. 
(liXAX2)  Table  H94-15.  Table 
H94-16  and  Table  H94-18  re- 
vised  48516 

86.709-99  (aXlXi)(A)  Table  H99-1, 
H99-2.  (li)(A)  Table  H99-3  and 

H99-4  revised 48520 

86.884-1  Revised 48521 

86.884-4  Amended 48521 

86.1201-90—86.1246-96  (Subpart  M) 

Heading  revised 48521 

86.1201-90  (a)  revised 48521 

86.1204  Added 48521 

86.1205-90  (a)  revised 48621 

86.1206-96  Introductory  text  re- 
vised  48621 

86.1207-96  (b)(1)  revised 48621 

86.1213-94  Added 48521 

86.1221-90  (a)  introductory  text, 
(2)    and    (bX3)    revised;    (e) 

added 48623 

86.1227-96  Heading,  (b)  introduc- 
tory text  and  (2)  revised 48523 

86.1230-96  (a)  and  (b)  revised 48624 

86.123^96  (b)  and  (f)  revised 48524 

86.1233-96  (aXD  and  (3)  revised 48524 

86.1234-96  (a)  revised 48624 

86.1238-96  (a)  revised 48624 

86.1242-90    (m)    and    (n)    added 

(OMB  number  pending) 48524 

86.1243-96  (a)  and  (bXlXilXB)  re- 
vised  48526 

86.1306-90  (a)  revised 48525 

86.1306-96  (a)  revised 48525 

86.1309-90    Heading.    (aXD    and 

(bX4)  revised 48526 

86.1310-90  Heading,  (a)  introduc- 
tory text  and  (2)  revised 48625 

86.1311-94  Added 48625 

(b)(2Xlll)  added 50073 

86.1313-94  Revised 48528 
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TITLE  40  Chaptor  l-Con. 

86.1314-94  Added 48530 

86.1316-94  Added 48530 

86.1321-94  Added 48531 

86.1325-94  Added 48531 

86.1327-94  Added 48532 

86.1327-96  (a),  (f)(1)  and  (2)  intro- 
ductory text  revised 48533 

86.1332-80  (OKI)  heading.  (2)  head- 
ing, (dX2)  heading.  (3)  head- 
ing.   (eXD   heading   and   (2) 

heading  revised 48533 

86.1336-84  (eX2)  heading  revised 

48533 

86.1337-90  (aX7).  (8).  (13).  (30)  and 

(26)  revised 48533 

86.1337-86  (aK7).  (8).  (13).  (20)  and 

(26)  revised 48533 

88.1340-94  Added 48534 

86.1342-04  Added 48534 

86.1344-84  Added 48535 

88.1406  (to)  corrected 33913 

86.1430  (aX7Xil)  and  (cXSXU)  cor- 
rected  33813 

86.1437  (c)  corrected 33013 

86.1438  (c)  corrected 33913 

86.1439  (d)  amended .33913 

(dXlXi).  (ilXB)  and  (2X1)  coi^ 

rected;  (fXlXilXA)  correctly 

revised 33814 

86.1501-84—86.1544-84  (Subpart  P) 

Heading  revised 48536 

86.1601-94  Added 48536 

86.1505-04  Added 48536 

86.1606-04  Added 48536 

86.1513-90  Added 48536 

88.101-04  Redesignated  as  88.102- 
94:  new  88.101-04  added  (OMB 

number  pending) 50074 

88.102-94  Redesignated  as  88.108- 
94;  new  88.102-84  redesignated 
from  88.101-94  and  amended 

60074 

88.103-84      Redesignated      from 

88.102-94  and  amended 60074 

88.104-94    Added    (OMB    number 

pending) 50074 

88.105-94  Added 50077 

88.201-94  (a)  revised  (OMB  num- 
ber pending) 50077 

88.201-94—88.206-94    (Subpart    B) 

Tables  revised 50079 

88.204-94    Added    (OMB    number 

pending) 50078 

88.206-94    Added    (OMB    number 

pending) 60078 


88.301-93—88.313-93  (Subpart  C) 
Tables  C93-6,  C93-6.1  and 
C:93-6.2  removed;  Tables  C94- 
1.  C94-1.1,  C94-1.2.  C94-1.3. 
C94-2.  (394-2.1.  (394-2.2.  C94- 
2.3.  C94-3.  (394-3.1.  C94-3.2  and 

C94-3.3  revised 60082 

88.302-94  Amended 60080 

88.305-94  Added 60080 

88.306-94    Added    (OMB    number 

pending) 50060 

88.308-94  Added 50082 

88.311-03  (a)(lKiii).  (c)  and  (d)  re- 
vised  48536 

(c)  and  (d)  revised 50082 

112  Authority  citation  revised 34097 

Notice 53742 

112.2  (a)  through  (1)  designations 
removed;  amended;  eff.  8-30- 
94 34097 

112.20  Added;  eff.  8-30-94 34088 

112.21  Added;  eCT.8-30-04 34101 

112  Existing  Apiwndix  redesig- 
nated as  Appendix  A;  Apiwn- 
dixes  B  through  F  added;  eff. 
8-30-84 34102 

Appendixes  D.  E  and  F  cor- 
rected  48006 

125.66—125.68  (Subpart  O)  Au- 
thority citation  revised 40668 

Revised 40668 

141.2  Amended 34382 

141.6  (a)  revised;  (h)  amended 34322 

141.23  (aXl).  (2).  (5)  and  (fXD  re- 
vised;  (aX4Xi)   table.   (cXD. 

(2)  and  (5Xiii)  amended 34382 

(kXD  removed;  (kX4).  (5)  and 
(6)  redesignated  as  (kXD.  (4) 
and  (5);  (iXD.  (2).  new  (kKD 
table.  (qX3)  and  (4)  amended 
34323 

141.24  (a)  through  (e)  and  (g)  re- 
moved; (fX4).  (7).  (10).  (16) 
and  (30)  amended;  (f)(14)(i). 
(ill).  (hX4Xi)  and  (12)  intro- 
ductory text  revised; 
(hXlOXi).  (ii).  (iii)  and 
(12)(xv)  added 34323 

141.28  Heading  and  (a)  amended 

34323 

141.32  (6X30).  (33).  (35).  (41)  and 

(62)  amended 34323 

141.40  Heading  and  (e)(5)  amend- 
ed; (g)  revised 34323 
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t)  amended;  (JX2)  removed; 
(j)(3)  through  (15)  redesig- 
nated as  (jX2)  through  (14); 
(nXll)  re  vised 34324 

141.60  (a)(3)  revised 34324 

141.61  (b)  amended;  table  revised 
34324 

(c)  table  amended 34325 

142.62  (a)  table  amended 34325 

148.17  (b)  and  (c)  redesignated  as 

(d)  and  (e);  new  (b)  and  new 

(c)  added 48041 

172  Authority  citation  revised 45611 

172.3  Re  vised 45611 

172.43—172.59  (Subpart  C)  Added 

45612 

180.1  (h)  table  amended 46353 

180.106  Removed 39468 

180.139  Removed 44931 

180.156  Removed 35630 

180.249  Amended 39466 

180.294   (a)   table   and   (b)   table 

amended 46354 

180.415  (a)  table  amended 53748.  53750 

180.440  Revised 49825 

180.442  Revised 46192 

180.449  (a)  revised 49826 

180.450  (a)  table  amended 44934 

180.456  Revised 42514 

180.459  Revised 44932 

180.461  Revised 39467 

180.473  Added 35629 

180.474  Added 39464 

180.475  Added 43492 

180.1001  (d)  table  corrected 35629 

(d)  table  amended 38126 

(e)  table  amended 43494.  53746 

(c)  table  amended 43495.  43496 

(c)  table  and  (e)  table  amended 

44331.53752 

(0)  table  and  (d)  table  amended 
44936 

180.1089  Removed 44936 

180.1104  Removed 44936 

180.1105  Removed 44936 

180.1106  Removed 44936 

180.1129  Added 43490 

180.1133  Added 53751 

180.1134  Added 49353 

185.300  Revised 49826 

185.350  Added 46769 

185.700  Removed 35630 

185.5900  Added 46769 

186.300  (a)  revised 49826 

186.700  Removed 35630 

186.1600  Removed 39468 


227.6  (c)(2)  amended 58868 

227.27  (b)  amended 68662 

228.12  (b)(70)  added 41354 

260.30  Introductory  text  and  (b) 
revised 48041 

260.31  (a)  introductory  text  and 
(b)  introductory  text  revised 
48041 

260.32  Introductory  text  revised 
48041 

260.33  Revised 48041 

260.106  (cXD  introductory  text. 

(3)  introductory  text,  (i)  in- 
troductory text.  (A)  and  (11) 
introductory  text  revised 48042 

261.2  (eKlXiii)  revised 48041 

261.3  (c)(2XllXB)  revised 38546 

261.4  (a)(12)  added 38545 

261.6  (a)(3Xv)  removed;  (a)(3Xvi) 
and  (vii)  redesignated  as 
(aX3Xv)  and  (vi);  new 
(aX3Xv)  revised 38545 

261  Appendix  IX  amended 47814.  52862 

264.1  (gX6)  revised 48042 

265.1  (cXlO)  revised 48042 

266.20  (c)  added;  eff.  2-24-95 43500 

266.23  (a)  revised 48042 

266.100  (b)(3)  revised 38545 

266  Appendix  Xm  added 48048 

268.1  (c)(3Xii).  (eX4)  and  (5)  re- 
vised; (cX3Xiii)  added 48043 

268.2  (g)  and  (i)  revised 48043 

268.7  (a)  revised 47980 

(a)      and      (bX4Xii)      revised; 

(bX5Xi)  added 48043 

268.9  (a).  (dXlXi)  and  (11)  revised; 
(dXlXiii)    removed;    (d)(2Xi) 

and  (li)  added 48045 

268.38  Added 48045 

268.40  Revised 48046 

268.41  (a)  table  amended;  eff.  2- 
24-95 43500 

Revised 48103 

268.42  Note  added;  (a)  introduc- 
tory text.  (cX2)  and  (d)  re- 
vised; Table  2  and  Table  3  re- 
moved  48103 

268.43  Revised 48108 

268.45  (b)(2)  revised 48108 

268.46  Revised 48108 

268.48  Added 48108 

268  Appendix  IV  revised;  Appen- 
dix V  removed;  Appendix  X 
added 48107 
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LSA-UST  OF  CFR  SiCTIONS  AFFECTED 


CHANGES  JULY  1.  1994  THROUGH  OCTOBER  31,  1994 


TITLE  40  Chapter  l-Con. 

271  State  hazardous  waste  man- 
aerement  proerram  authorlza- 
tlona 35266.  39967.  39971,  41979. 

43290.  51115,  51116.  51122.  53753 
271.1    (J)   Table   1   and   Table   2 

amended 48109 

272  State  hazardous  waste  man- 
agement program  authoriza- 
tions  52084 

272.151  Added S2920 

272.1200  Removed 46987 

272.1201  Revised 46987 

272  Appendix  A  amended 45987 

Appendix  A  amended 52921 

282.66  Added 49212 

282  Appendix  A  amended 49213 

300  Authority  citation  revised 47416 

300.1—300.7  (Subpart  A)  Revised 

47416 

300.5  Amended 36854 

300.100—300.185  (Subpart  B)  Re- 
vised  47424 

300.160  (c)  revised 35854 

300.200—300.220  (Subpart  C)  Re- 

y^ggij 47440 

300.300—300.335  (Subpart  D)Re^ 

vised 47444 

300.400  (a)  revised 47447 

300.405  (a)  and  (f)(3)  revised 47447 

300.410  Revised 47448 

300.415  Revised 47448 

300.510  (c)(2)  and  (f)  revised .35854 

300.600—300.615  (Subpart  O)  Re- 
vised  47460 

300.700  (Subpart  H)  Revised 47462 

300.900—300.920  (Subpart  J)  Re- 
vised  47453 

300  Appendix  B  amended 43291.  44634. 

45628.  46355.  46669.  48179 

Appendix  C  revised 47468 

Appendix  E  added 47473 

350.16  Revised 43048 

355  Appendixes  A  and  B  amended 

51821 

372.65  (c)  table  amended .34390 

(a)  and  (b)  amended 43060 

600  Authority  citation  revised 39649 

600.001-93  Added 39649 

600.002-93  Added 39650 

600.004-77  Revised 39651 

600.006-89    (b)(lXi)    revised;    (h) 

added 39652 

600.007-80  (f)   introductory   text 

revised 39662 

600.011-93  Added 39652 

600.101-93  Added 39652 


600.107-93  Added 39652 

600.111-93  Added 39652 

600.113-93  Added  (0MB   number 

pending) 39654 

(e)(1)  and  (g)  corrected 44795 

Introductory   text,   (a),   (b)(1). 
(2)  and  (d)  revised;  (c)(3)  and 

(h)  added 48537 

600.201-93  Added 39656 

600.206-93   Added   (0MB   number 

pending) 39655 

600.207-93  Added   (0MB   number 

pending) 39655 

600.209-95  Added   (0MB   number 

pending) 39656 

600.301-95  Added 39657 

600.307-95  Added   (0MB   number 

pending) 39657 

600.501-93  Added 39659 

600.502-81  (a)(l)(lii)  corrected 33914 

600  510-93  Added   (OMB   number 

pending) 39659 

600.511-80  (a)(1)  corrected 33914 

600.513-91  (a)  introductory  text. 

(2)  and  fb)(2)(xil)  revised 39661 

600  Appendix  vm  revised 39661 

721.825  Added 43296 

721.3200  (b)(1)  revised 39293 

721.4820  (a)(2Xi)  and  (ii)  revised 

39296 

721.5880  (aK2).  (b)(1)  and  (2)  re- 
vised  40260 

721.6820  Added 39296 

749.68     Heading,     (a),     (b),     (c), 
(dXlO).  (11)  and  (gXD  revised 

42773 

766.35  (bX4Xl)  table  amended;  (f) 

revised 46356 

799  Clariflcation 45629 

799.2155  (c)(2KiiXA)  and  (d)  re- 
vised  46357 

799.5000  Heading  revised;   table 

amended 38920 

Proposed  Rules: 

1—799  (Ch.  I) 33940.  44234.  46780.  46947 

9 49108 

31 53706 

35 43956 

49 43956 

60 43956 

51 36292.  39501.  49877,  50718 

62.. ..33941,  34399,  34401,  35072,  35079,  35875, 
35883,  36116,  36120,  36123,  36128. 
36408,  36731,  37018,  37190.  37956, 
37957.  38402.  38408.  39311.  39715. 


OCTOBER  1994 
CHANGES  JULY  1.  1994  THROUGH  OaOBER  31.  1994 


119 


39716, 
41416, 
42541, 
43797, 
44677, 
46213, 
46780. 
47578, 
48411, 
49229, 
50884. 
52495. 


39995.40840, 
41740,  41998. 
42788,  43520, 
44095,44385. 
45653,  46015, 
46380,  46479, 
46948,  47104, 
47580,  47827, 
48415,  48416, 
49361,  50211. 
51153,  51397, 
52496,  52743, 
53128,53389. 


41263,  41265, 
42194,  42540, 
43521,  43796, 
44386,44390, 
46019,  46212, 
46601,46602, 
47287,  47288, 
48195,  48410, 
48582,48839, 
50533,50536, 
51521,  51912. 
52946,  52947. 
53626.54419 
42194 


55 

58 42541 

60....36130.  46381,  46602,  46780.  48198,  48228, 

48258,  48259 

61 48259 

62 50536 

63....36130.  38949.  42788,  43523,  44955.  51913. 

53392  53395  54154 

70....37957,  42552.  43523.  43797,  44460,  44572, 

46948,  47105,  47828,  48845,  49882, 

50214,  50537.  52122.  52123,  52743 

75 42560 

81.... 35079,  37190,  37957,  38410,  40319,  42198, 
42541,  43956,  46019,  46479,  46830, 
47104.  48415,  48416,  49361,  52496 

82 41968,  42199,  49108,  52126 

85 47581.  48664.  49230,  53396 

86 43074 

90 , 37454 

95 44390 

122 44678,  49037 

123 44678.  49037 

124 41741 

lai 44095.  44678,  49037,  52496 

138 44678,49037 

141 35891,  38668.  38832.  51522 

142 38668.  38832.  40458,  51522 

143. 35891 

152 35662,47289 

156. 47582 

158 48416 

174 35662 

180 35663,  37019,  38149,  38151,  39502, 

39504.  39505,  42560,  43526,  44956, 
49370,  49372,  53130,  53771 

186 33941,  37537,  39505 

186. 39505 

228 53951 

237 44798 

268 61523,  52498 

260 38288,47583 

261 38288,  47583 

264 51523 


265 51523 

268 41741.44684 

270 41741 

271 53132 

273 38288,47583 

281 37454,  40507,  53955 

300 37200.  43314.  44689,  50884,  51933, 

52747,  52949.  53773 

356 51816 

372 38524,  49888 

700 45526,54420 

720 45526,54420 

721 39311,  40001.  43079.  45526,  49484, 

50537,54420 

723 45526,  54420 

726 45526,54420 

745 45872.  47832,  49373,  49890,  54420 

TITLE  41-PUBUC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  101— Federal  Property 
MarKigement  Regukitkxis  (Parts 
101-1-101-99) 

101-17—101-21  (Subchapter  D  Ap- 
pendix) Temporary  Reg.  D-76 

added 50508 

101-38.202-4  Revised 41410 

101-38.800—101-38.801        (Subpart 

101-38.8)  Heading  revised 41411 

101-38.800  Revised 41411 

101-38.801  Revised 41411 

101-38.4900  Revised 41411 

101-38.4901  Revised 41411 

101-38.4902  Removed 41411 

101-37—101-41  (Subchapter  O  Ap- 
pendix) Temporary  Reg.  G-^7 

added 41412 

Temporary  reg.  (3-64  added 42514 

101-45.001     Removed;     new    101- 
46.001  redesignated  from  101- 

45.002 50696 

101-45.001-1  Removed 50696 

101-45.001-2  Removed 60696 

101-45.001-3  Removed 50696 

101-45.001-4  Removed 50696 

101-45.001-5  Removed 50686 

101-45.001-6  Removed 50686 

101-45.001-7  Removed 506d6 

101-45.002   Redesignated   as   101- 

45.001 50686 

101-45.108-1  Revised 50686 

101-45.103-2  Revised 50686 

101-45.103-3  Added 60687 

101-45.103-4  Added 60687 


120 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1994  THROUGH  OCTOBER  31.  1994 


TITLE  41   Chaptor  101-Con. 

101-45.105-3  Revised 50687 

101-45.301  Removed 80897 

101-45.308  Introductory  text  re- 
vised  50897 

101.45.304-3  Removed. 50697 

101-45.304-6  Revised 50667 

101-45.304-7  (aX4)  removed:  (c)  re- 
vised  50697 

101-45.304-8     Introductory     text 

and  (a)  revised 50697 

101-45.4701  Revised 50696 

101-46.001  Removed;  new  101- 
46.001  redesignated  from  101- 

46.002 50698 

101-46.002  Redesignated  as  101- 

46.001 50696 

101-46.008  Removed 50688 

101-46.004  Removed 50698 

101-46.006  Removed 50698 

101-46.202  (bXlXill)  revised 60698 

101-46.300  Revised .60696 

101-16.305  Revised 50668 

Chapter  105— General  Services 
Administrallon  (Parts  10S- 
1-105-999) 

106-72  Added 47268 

Chapter  201— Federal  Information 
Resources  Management  Regu- 
lation (Parts  201-1-201-99) 

201-20.305    (a)(3)    revised;    (aK5) 

and  (6)  added;  interim 53361 

201-20.305-1  Introductory  text 
and  (c)  removed;  (aXD  intro- 


ductory text.  (3)  and  (b)  re- 
vised; interim 53362 

CtKipter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-1.3  (a)  and  (c)(1)  revised 46192 

301-1.101  (1))(4)  added 46193 

301-1.202  Heading  revised;  (aX5) 

and  (bX6)  added 46198 

301-1.205  (e)  added 46193 

301-7.2  (aX4)  added;  (b)  revised 

46193 

301-8.3  (c)  revised 43600 

301-8.5  (aX4)  added 46194 

301-11.2  Revised 46194 

301-16.2  (g)  removed 46194 

301-16.3  Revised 46194 

301-16.4  (cXD  revised 46196 

301-17  Added 46196 

CtKipter  302— RelocaHon 
Allowances  (Parts  302-1—302-99) 

302-6.2  (gXD  and  (2)  amended 46357 

Proposed  Rules: 

51-2 38318 

51-3 38318 

51-4 38318 

51-5 38318 

51-6 38318 

61-8 38318 

51-9 38318 

101-20 46951 

lOfr-71 53706 
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TITLE  42-PUBUC  HEALTH 

Chapter  IV-Health  Care  Hnanc- 
ing  Administration,  Department 
of  Health  arKJ  Human  Sc^rvices 
(Parts  400-499) 

Page 

400.310    Table     amended     (0MB 

numbers) 51128 

403.500—403.512  (Subpart  E)  Au- 
thority citation  revised 51128 

403.500  Revised 51128 

403.501  Added 51129 

403.502  Revised ^ 51129 

403.504  Revised 51129 

403.506  Removed 51129 

403.508  Revised 61129 

403.510  Added 51129 

403.512  Added 51129 

488  Technical  correction 52862 

489  Technical  correction 52862 

Chapter  V-Ofnce  of  Inspector 
General-Health  Core,  Depart- 
ment of  Health  and  Human 
Senses  (Parts  1000—1999) 

1008  Technical  correction 62862 


Proposed  Rules: 


4ia 


.52129 


TITLE  43-PUBUC  LANDS: 
INTERIOR 

Subtitle  A-Office  of  the  Secretary 
of  the  Interior  (Parts  1—199) 

4.1105  (aX2)  introductory  text  re- 
vised  54382 

4.1370—4.1377  Undesignated  cen- 
ter heading  added 54362 

4.1370  Added 54362 

4.1371  Added 54362 

4.1372  Added 54362 

4.1373  Added 54362 

4.1374  Added 54362 

4.1375  Added 54362 

4.1376  Added 54362 

4.1377  Added 54363 

4.1380—4.1387  Undesignated  cen- 
ter heading  added 54363 

4.1380  Added 54363 

4.1381  Added 54363 


4.1382  Added ^ 54363 

4.1383  Added 54363 

4.1384  Added 54354 

4.1385  Added 54364 

4.1386  Added 54354 

4.1387  Added 54364 

Public  Land  Orders 

219  Revoked  by  PLO  7097 53362 

964  Revoked  by  PLO  7091 60696 

3862  Corrected  by  PLO  7093 52921 

5023  Revoked  by  PLO  7096 52922 

7046  Corrected  by  PLO  7097 53362 

7081  Corrected 53869 

7091 50698 

7092 50508 

7093 52921 

7094 52921 

7095 62921 

7096 52922 

7097 63362 

Proposed  Rules: 

11 52749 

12 53706 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  i— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

59  Authority  citation  revised 63507 

59.1  Amended;  Interim 53597 

59.24  (a)  revised;  interim 53686 

60  Authority  citation  revised 63688 

60.2  (a)  revised;  Interim 53566 

60.3  (f)  added;  interim 63686 

64  Authority  citation  revised 63699 

64.3  (aXD  table  amended;  (b)  re- 
vised; Interim 63689 

64.6  Table  revised 63111 

Table  amended 54133 

65  Authority  citation  revised 53689 

66.4  Table  amended 62437 

Table  amended;  Interim 62439 

65.14  Redesignated  as  65.16;  new 

65.14  added;  interim 53699 

65.15  Redesignated  ft*om  65.14;  in- 
terim  63599 

67   Flood   elevation   determina- 
tions  62440 

70  Authority  citation  revised 63600 

70.1  Revised;  Interim 63600 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  OCTOBER  31.  1994 


TITLE  44  Chapter  l-Con. 

70.3  (a)  revised;  interim 53601 

70.4  Heading,  (a)  and  (b)  revised; 
interim 53001 

70.5  (c)  revised;  interim .53601 

75  Authority  citation  revised 53601 

75.1  Revised;  interim 53601 

75.10  Revised;  interim 53601 

76.11  (a)(4).  (5)  and  (7)  revised;  in- 
terim  53601 

75.13  Heading  and  (c)  revised 53601 

206  Removed 53363 

206.1  Revised 53363 

Proposed  Rules: 

13 63706 

67 52501 

TITLE  45-PUBUC  WELFARE 

Chapter  VIII— Office  of  Personnel 
Management  (Parts  800—899) 

801.202  Amended 61387 

801  Appendix  A  amended 61387 

Proposed  Rules: 

92 68708 

233 61536 

602 63706 

1157 53706 

1174 63706 

1183 63706 

1356 50646 

1356 „ 60646 

1357 50646.52951 

2541 53706 

TITLE  46-SHIPPING 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

10.208  Table  corrected 50964 

10.305  Revised;  interim 63767 

10.306  Added;  interim 53758 

10.480  Revised;  interim 53758 

10.811  Table  corrected 60964 

15.815  (c)  added;  interim 5376© 

69  Authority  citation  revised 50508 

69.16  (a)  amended 50508 

Chapter  IV-Federal  Maritime 
Commission  (Parts  500-599) 

501.5  (g)  and  (h)  amended 64396 


501.26  (n)  added 64396 

501.27  (m)  removed;  (n).  (o)  and 
(p)  redesignated  as  (m),  (n) 

and  (o) 54396 

562.2  (a)  amended 54396 

Proposed  Rules: 

1—199  (Ch.  I) 60537.  52276 

30 52133 

31 52133 

32 52133 

34 52133 

36 


70.. 
72.. 
76.. 
77.. 
78.. 
90.. 
92.. 
96.. 
169. 


52133 

52133 

52133 

52133 

52133 

52133 

52133 

i....52133 

52133 

52590 

160 52590 

190 ....52133 

193 52133 

540 52133 

TITLE 
47-TELECOMMUNICATION 

Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

0.408    (b)    table    and    (c)    table 

amended  (OMB  numbers) 50168 

1  Report 53363 

1.1204  (b)(8)  added 53759 

21  Report 53363 

24.309  (b)(1)  revised 50511 

24.703  (f)  revised;  (h)  added 53371 

24.813  (a)(1)  revised 53371 

24.816  Removed 53371 

24.822  (b)  revised 53371 

24.829  (b)  removed;  (c)  redesig- 
nated as  (b) 53371 

24.833  Added 53371 

25.114  (c)(6).  (18)  and  (26)  revised; 
(c)(28)  and  (d)  added 53326 

25.115  (d)  revised 53327 

25.130  (b)  revised 53327 

26.133  (b)  revised 53327 

26.136  Added 53327 

25.141  (a)  and  (f)  revised 53328 

25.143  Added 53328 

25.201  Amended 53329 

25.202  (aK4)  and  (5)  added 53329 


OCTOBER  1994 
CHANGES  (X:T0BER  1.  1993  THROUGH  OCTOBER  31.  1994 


25.203  (cX2)(vll)  revised;  0)  and 

(k)  added 53329 

25.208  (c)  revised 53329 

25.213  Added 53329 

25.278  Added 63331 

25.279  Added 53331 

52.120  (d)  and  (e)  revised 63327 

73  Report 53363 

73.202  (b)  table  corrected 50169 

(b)  table  amended.... 50169,  50850,  51130. 

51518,  51866,  51868,  52441,  52442. 

53602.  53603.  53604,  53760 

Technical  correction 51867,  51868, 

51869 

73.4017  Revised 52086 

73.4050  (b)  amended;  (c)  added 52086 

73.4107  (a)  and  (b)  amended 52086 

73.4163  (d)  amended;  (e)  added 52087 

73.4165  Revised 52087 

73.4170  Revised 52087 

73.4180  (c)  added 52087 

73.4185  Revised 52087 

73.4190  Existing  text  designated 

as  (a);  (b)  added 52087 

73.4255  (b)  amended 62087 

73.4267  Existing  text  designated 

as  (a);  (b)  and  (c)  added 52087 

73.4280  Revised 52087 

76    Memorandum,    opinion    and 

order 52087 

Report 53363 

76.922  (d)(3)(lvKF)  added 53115 

76.924  (0(5)  and  (6)  redesignated 

as  (f)(6)  and  (7);   new  (fX5) 

added 53115 

76.903  (e)  and  (f)  added 53115 

76.984  Heading  revised;  (e)  added 

51871 

94.61  (b)  table  amended 63331 

Proposed  Rules: 

1 51538 

73.. ..60719.  50886,  50887,  51153,  51398,  51539, 

51540,  53626,  53775 
76 50538.51934 

TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

CtKipter  1— Federal  Acquisition 
Regulation  (Parts  1-99) 

6.102  (d)(3)  revised 63716 

8.001  (a)  Introductory  text.  (l)(lv) 

and  (2X1)  revised 53716 


8.401—8.408  (Subpart  8.4)  Heading 

revised 63716 

8.401  (a)  and  (b)  amended 63716 

8.402  (a)  and  (b)  designation  re- 
moved  63716 

8.403  Removed 53716 

8.403-1  Removed 53716 

8.403-2  Removed 53716 

8.403-3  Removed 63716 

8.403-4  Removed 53716 

8.404  Revised 53716 

8.404-1  Removed .........53717 

8.404-2  Removed 63717 

8.405  Existing  text  removed 53717 

8.405-1  Removed 63717 

8.405-4  Introductory  text  amend- 
ed  53717 

8.40&-5  (aX3)  amended 53717 

8.406  Removed 53717 

8.407  Removed 53717 

8.408  Removed 53717 

13.105  (c)  amended 53717 

13.203-1  (0  amended 53717 

38.000  Revised 53717 

38.101  (a)  and  (b)  amended;  (d)  re- 
moved;  (e)  redesignated  as 

(d) 53717 

38.102  Removed 53717 

38.102-1  Removed 53717 

38.102-2  Removed 53717 

38.102-3  Removed 63717 

38.102-4  Removed 53717 

38.201  (a)  Introductory  text  and 

(b)  re  vised 53718 

38.202  Removed 63718 

38.203  Removed 53718 

38.204  Removed 53718 

38.206  Removed 63718 

Chapter  2— Department  of 
Defense  (Parts  200-299) 

209.101  Revised 51132 

Regulation  at  58  FR  28464  con- 
firmed  61132 

209.104-1   (gXD  heading  revised; 

(gXlU)  added 61131 

Regulation  at  58  FR  28464  con- 
firmed;     (g)(iiXA)     revised; 

(g)(ll)(C)  amended 51132 

209.104-70   Heading   and    (a)   re- 
vised; (c)  and  (d)  added 51131 

Regulation  at  68  FR  28464  con- 
firmed  51132 

209.106-2   Regulation   at   58   FR 

28464  confirmed 61132 
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TITLE  48  Chapter  2-Con. 

209.406-2   Regulation   at   58   FR 

28464  confirmed 51132 

209.406-4    Regulation    at    58    FR 

28464  conHrmed 61132 

213.000  Revised 50851 

213.101  Revised 50861 

213.404  (a)  revised 50861 

213.505-3  Revised 60861 

216.307  Added 58118 

225.9  Regulation  at  68  FR  28467 

confirmed 51132 

225.702  Regulation  at  58  FR  28467 

confirmed 51132 

Revised 51133 

225.770-1    Regulation    at   68    FR 

28467  confirmed 61132 

225.7002-2  Regulation  at  68  FR 

28467  confirmed 61132 

22&.700S-4  Regulation  at  58  FR 

28467  confirmed 61132 

225.7003-2   Regulation  at  68  FR 

28467  confirmed 51132 

225.7006    Regulation    at    58    FR 

28467  confirmed 61132 

226.7014-1   Regulation  at  68  FR 

28467  confirmed 61132 

226.7014-2  Regulation  at  68  FR 

28467  confirmed 61132 

225.7014-3  Regulation  at  58  FR 

28467  confirmed 61132 

225.7015-1   Regulation  at  58  FR 

28467  confirmed 61132 

225.7015-3  Regulation  at  68  FR 

28467  confirmed 51132 

225.7017-1   Regulation  at  58  FR 

28468  confirmed 61132 

225.7017-2  Regulation  at  58  FR 

28468  confirmed 61132 

225.7018  Regulation    at    58    FR 
28468  confirmed 51132 

225.7018-1   Regulation  at  58  FR 

28468  confirmed 51132 

225.7018-2  Regulation  at  68  FR 

28468  confirmed 51132 

225.7018-3  Regulation  at  68  FR 

28468  confirmed 61132 

225.7019  Regulation    at    58    FR 
28468  confirmed 61132 

225.7019-1   Regulation  at  68  FR 

28468  confirmed 51132 

225.7019-2  Regulation  at  68  FR 

28468  confirmed 61132 

225.7019-3  Regulation  at  58  FR 

28468  confirmed 61132 

225.7019-4  Regulation  at  58  FR 

28468  confirmed 51132 


226.7102  Regulation    at    58    FR 
28468  confirmed 61132 

225.7103  Regulation    at    58    FR 
28468  confirmed 61132 

225.7104  Regulation    at    58    FR 
28468  confirmed 51132 

225.720&-225.7203  (Subpart  225.72) 
Regulation   at   58    FR   28469 

confirmed 51132 

225.7308-2  (a)  revised 50511 

235.7000—235.7006  (Subpart  235.70) 

Added 53443 

242.706-3  Added 53116 

247.270-5  Revised;  interim 50852 

247.270-6  Revised;  interim 50862 

252.203-7001  Regulation  at  68  FR 

28471  confirmed 51132 

2&2.20fr-7001  Revised 6U31 

Regulation  at  58  FR  28471  con- 
firmed  51132 

262.208-7002  Regulation  at  58  FR 

28471  confirmed 51132 

Amended;  (aXD.  (2).  (3)  and  (b) 

revised 61133 

252.209-7003  Added 61131 

252.209-7004  Added 6U31 

252.216-7002  Added 53116 

252.219-7003  Regulation  at  68  FR 

28472  confirmed 61132 

253.219-7007  Regulation  at  58  FR 

28472  confirmed 51132 

252.219-7009  Regulation  at  58  FR 

28472  confirmed 51132 

262.222-7001  Regulation  at  68  FR 

28472  confirmed 61132 

252.22^-7006  Regulation  at  58  FR 

28472  confirmed 51132 

252.226-7016  Regulation  at  58  FR 

28473  confirmed 51132 

252.225-7025  Regulation  at  58  FR 

28473  confirmed 51132 

252.225-7026  Regulation  at  68  FR 

28474  confirmed 51132 

252.225-7033  Regulation  at  58  FR 

28474  confirmed 51132 

252.227-7013  Regulation  at  58  FR 

28474  confirmed 51132 

262.231-7001  Regulation  at  58  FR 

28474  confirmed 51132 

252.233-7000  Regulation  at  58  FR 

28475  confirmed 51132 

252.237-7020  Regulation  at  58  FR 

28475  confirmed 51132 

252.237-7021  Regulation  at  58  FR 

28475  confirmed 5U32 
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Chapter  5— Gerterai  Services 
Administration  (Parts  500—599) 

538.203-71    Heading    revised;    (e) 

added 52451 

538.272  Added 52451 

562.238-76  Added 52452 

552.270-4  Amended 52253 

552.270-21  Amended 52253 

652.270-25  Amended 52253 

552.270-28  Amended 52253 

552.270-31  Revised 52253 

552.270-41  Added 52253 

570.702-22  Revised 52254 

570.702-32  Added 52254 


Proposed  Rules: 

22 51399 

31 51399 

42 51399 

45 52277 

52 52277 

242 50539 

916 54421 

931 54421 

942 54421 

951 54421 

952 54421 

970 52506,  54421 

1816 51154 

1819 51154 

1827 51936 

1862 61154,51936 

1870 51154 


TITLE 


49-TRANSPORTATION 


Chapter  I— Research  and  Special 
Programs  AdmlnistroHon,  De- 
partment of  Transportation 
(Parts  100-199) 


171.14  Regulation  at  59  FR  48763 
eff.  date  confirmed  as  9-22-94 


.53116 


Chapter  il-Federal  Railroad  Ad- 
ministration. Department  of 
Transportation  (Parts  200-299) 

219.209  Corrected 50699 

219.801  Corrected 50609 


Chapter  Ill-Federal  Highway  Ad- 
ministration. Dejsartment  of 
Transportation  (Parts  300—399) 

397  Authority  citation  revised 51830 

397.9  Removed 51830 

397.61—397.77  (Subpart  C)  Added 

51830 

397.201  (a)  revised;  (c)  amended 

51834 

397.203  (aX3)  revised 51834 

Chapter  V-Nationai  Highway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Parts  500-599) 

571  Technical  correction 51229 

571.109  Corrected 51229 

572.41  (a)  introductory  text,  (3), 

(4),  (5)  and  (c)  revised 52001 

572.42  (a)  introductory  text  re- 
vised  52091 

572.43  (a)  revised 52091 

572.44  (b)(1)  and  (c)  revised 52091 

572.40—572.44  (Subpart  F)  Appen- 
dix A  added 52092 

591  Authority  citation  revised 52097 

591.4  Introductory  text  revised 

52097 

591.6  (c)  revised 53097 

591.10  (b)  and  (c)  revised 52097 

591  Appendix  A  amended;  Appen- 
dix B  added 52097 

592  Authority 'citation  revised 52088 

592.1  Revised 52098 

592.4  Introductory  text  revised 

52098 

592.6  (g)(2)(i)  revised 52098 

592.7  (c)  amended 52096 

592.8  (g)  revised 52098 

Chapter  Vl-Federal  Transit  Ad- 
ministration. Department  of 
Transportation  (Parts  600-699) 

604.9  (bX8Xlv)  revised 51134 

CtKipter  X— interstate  Commerce 
Commission  (Parts  1000-1399) 

1002.2  Table  corrected 52372 

1039.11  (a)  table  amended 51134 

1249.11   Corrected;    CFR   correc- 
tion  62099 
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TITLE  49 


Proposed  Rules: 


18 53706 

I'l 5U57 

1T2 6U67 

173 61157 

"4 5U57 

"5 .61157 

176 .51157 

177 51157 

178 61157 

179 51157 

180 51157 

192 


.52863 
.52863 
.62953 
.52953 


195 

229 

231 

232 52953 

391 50887 

393 51540 

1002 51546 

1039 53776 

11*6 63775 

1100 61546 

1161 51546 

1182 51546 

1163 51546 

TITLE  50-WILOUFE  AND 
FISHERIES 

Chapter  l-United  States  Fish  and 
Wildlife  Service,  Department  of 
the  Interior  (Parts  1—199) 

17.11  (h)  table  amended 50806 

17.12  (h)  table  amended 50857 

20.20  (b)  and  (c)  revised;  (d)  and 

(e)  added 53336 

20.104  Seasonal  huntiner  adjust- 
ments  50426 

20.105  Seasonal  huntiner  adjust- 
ments   50427 

20.106  Seasonal  hunting  adjust- 
ments   50442 

20.107  Seasonal  hunting  adjust- 
ments   50442 

20.109  Seasonal  hunting  adjust- 
ments   60443 

100.26        (kXlXvllXB)        table. 
(18)(iilKB)         table         and 

(20)(iil)(C)  table  amended 61858 

(kX23KUlKC)         table         and 

(26XlilXB)  Uble  amended 51869 

Authority  citation  revised 50425  I 


Chapter  n-National  Marine  Hsh- 
eries  Service.  National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

215  Authority  citation  revised 50375 

215.1  Revised;  interim 60375 

215.11  (Subpart  B)  Revised;  in- 
terim  50375 

216.2  Amended;  interim 50375 

216.3  Amended;  interim 50375 

216.6  (a),  (b),  (d)  and  (e)  amended; 
interim 50375 

216.7  (a)  and  (b)  amended;  in- 
terim  50375 

216.8  Amended;  interim 50375 

216.12  (bXlXi)  amended;  interim 
50375 

216.13  (b)  amended;  interim 50375 

(c)  amended;  interim 50376 

216.14  Heading,  (a)  introductory 
text  and  (bXD  amended;  in- 
terim  60376 

216.15  Introductory  text  amend- 
ed; interim 50376 

216.16  Added;  interim 50376 

216.21  Amended;  interim..... 50376 

216.23  (d)  amended;  interim 50376 

216.24  (bX2Xvii).  (viii).  (4).  (cX8). 
(dX2XiXD).  (vi).  (eX7)  intro- 
ductory text,  (ii)  and  (g) 
amended;  interim 50376 

(dX2XiXAX2)  and  (J)  revised 52923 

216.25  (a)  introductory  text 
amended;  interim 50376 

216.26  (b),  (c)  and  (d)  revised;  in- 
terim  50376 

216.31  (aXlO)  and  (c)  amended;  in- 
terim  50376 

216.40  Redesignated  as  216.50:  in- 
terim  50876 

216.45  Added;  interim 50876 

216.50  Redesignated  from  216.40; 

interim 50376 

216.70  (a)  introductory  text  and 

(3)  amended;  interim 50376 

216.72  Amended;  Interim 50376 

216.73  (bX4)  amended;  interim 60876 

285  Temporary  regulations  ...51871,  54396 

Chapter  lll-lntemational  Regu- 
iaiory  Agencies  (Fishing  and 
Whanng)  (Parts  300-399) 

301  Inseason  adjustments 51871,  63117 
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Chapter  VI— Fishery  Conservation 
and  Management.  Notional 
Oceanic  and  Atmosjsheric  Ad- 
ministration. Department  of 
Commerce  (Parts  600—699) 

626  Harvest  quota 50512 

640.2  Amended 53119 

640.4  (a),  (b)  heading.  (1),  (2Xvi) 
and  (viii)  introductory  text 
revised;  (d)  amended 53119 

640.6  (a),  (b)  heading  and  (1)  in- 
troductory text  revised; 
(bX2)  amended 53119 

640.7  (a)  revised;  (u)  added 53119 

640.20  (cXD  amended 53119 

640.21  (d)  revised 53119 

640.22  (bK3Ki)  revised 53120 

640.23  (cX2)  revised;  (d)  amended 
53120 

642.7  (s)  amended 53120 

642.25  (a)(2)  and  (bX2)  amended 

53120 

642.27  (b)  amended ...53120 

642.28  (a)(1)  and  (2)  amended; 
(bXD  and  (c)  revised 53121 

658.21  (a)  delayed;  (d)  added;  eff. 

10-19-94  through  12-31-94 53605 

663  Temporary  regulations  ...50857.  51872 

672  .Temporary  regulations 50170, 

51134.  51872,  51873,  52099.  52923. 
"  53937 

672.2  Amended 50701 

672.7  (k)  revised 50170 

675  Temporary  regrulatlons 50858. 

51873,  51874,  52452.  53121 

Prohibition  of  retention 51387 

675.2  Amended 50704 

675.20  (JX3)  revised;  (j)(4)  re- 
moved; (J)(5),  (6)  and  (7)  re- 
designated as  (jX4),  (5)  and 

(6);  (k)  added 50704 

676.13  Regulation  at  58  FR  46135 
eff.  date  corrected  to  1-1-95 

51874 

676.16  (1)  and  (n)  removed 51138 

Regulation  at  59  FR  46135  eff. 
date  corrected  to  1-1-96 51874 

676.20  (a)  revised;  (f)  introduc- 
tory text  amended 61138 

676.21  Revised 51138 

676.22  (g)  revised 51139 

676.24  Regulation  at  59  FR  43503 
eff.  date  corrected  to  1-1-95 
61874 

678  Temporary  regulations 51388 


678.2  Amended 52456 

678.4  (aXD  through  (4)  and  (c)  re- 
designated as  (aXlXi) 
through  (iv)  and  (1);  (aXD 
heading,  new  (a)(2)  and  new 
(c)  added;  new  (aXlXD.  (d), 
(eXD,  (g),  (h),  and  new  (1)  re- 
vised; new  (a)(l)(lv)  amended 
52456 

678.5  (aX2)  amended;  (b)  and  (c) 
redesignated  as  (c)  and  (d); 

new  (b)  added 52456 

678.7  (a),  (c),  (k)  through  (q)  and 
(B)  through   (V)  revised;   (d) 
amended;  (y)  and  (z)  added 
62457 

678.21  Redesignated    as    678.22; 

new  678.21  added 52457 

678.22  Redesignated  as  678.23; 
new  678.22  redesignated  flrom 
678.21;  (cKD  revised ..52457 

678.23  Redesignated  as  678.24; 
new  678.23  redesignated  from 
678.22 52467 

678.24  Redesignated  as  678.25; 
new  678.24  redesignated  from 
678.23 52467 

678.25  Redesignated  as  678.26; 
new  678.25  redesignated  from 
678.24;  (a)  introductory  text 

and  (2)  amended 52457 

678.26  Redesignated  as  678.27; 
new  678.26  redesignated  from 
678.25;  (a)  and  (b)  revised;  (c) 
amended;  (d)  added 62467 

678.27  Redesignated  as  678.28; 
new  678.27  redesignated  from 
678.26 52457 

678.28  Redesignated  fi^m  678.27 
52457 

685.15  Corrected 62924 

685.17  Corrected 52924 

Proposed  Rules: 

17....50540,  50560,  50557.  51404.  53627.  53628. 

53776 

18 53956 

32 , 53338 

216 61652 

285 52277 

638 52136 

640 52136 

642 52136 

646 62136 

649 53410 

650 53410 
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TITLE  50  Proposed  Rules:— Con. 

651 .68133.  53410 

854 52507 

658 52136 


675 50693.  62277 

676 62862 

678 52277 
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U.S.  Code: 

2  U.S.C. 

437 11  Part  9008 

438 11  Parts  107.  9008 

3  U.S.C. 

301 31  Part  580 

5  U.S.C. 

504 10  Part  12 

533 29  Part  1910 

551—557 46  Part  501 

552 10  Part  1102 

12  Part  1402 

32  Part  516 

44  Part  2 

552a 12  Part  1403 

552b 10  Part  1101 

39  Part  11 

553 ;. 12  Part  1102 

49  Part  1053 

556 : 7  Part  1 

701—706 46  Part  501 

1103 5  Part  734 

1104 6  Part  734 

2903 46  Part  501 

3720A 29  Part  20 

5514 12  Parts  608.  1408 

29  Part  20 
36  Part  705 

5520a 5  Part  582 

39  Part  491 

5701—5709 12  Part  412 

41  Part  301-17 

5903 5  Part  591 

6304 46  Part  501 

7301  ...5  Parts  1633.  5801,  8901.  7301.  8601 

14  Part  1207 

22  Part  1001 

32  Parts  83.  84 

7325 6  Part  734 

7351 29  Part  0 

32  Parts  83,  84 

7353 29  Part  0 

32  Parts  83.  84 

8457 5  Part  213 

8913 48  Part  1642 


5  U.S.C.  Appendix 

App 5  Parts  5801,  6901,  8601 

29  Parts  0,  100 
32  Parts  83.  84 

1 44  Parts  2. 10 

3 12  Part  1403 

7  U.S.C. 

la 17  Parts  1.  3.  4,  21.  33. 166. 190 

2 17  Part  166 

4 : 17  Parts  3.  30  32 

4a 17  Parts  3. 140 

6c 17  Part  156 

61 17  Part  19 

12 17  Part  12 

13c 17  Part  3 

15 17  Part  143 

16a 17  Part  3 

136 7  Part  321 

136a 7  Part  321 

40  Part  172 

136f 40  Part  172 

154 7  Part  300 

162 7  Part  300 

167 7  Part  300 

241  et  seq 7  Parts  735.  736.  737.  738. 

739.  740.  741.  742 

301 7  Part  1980 

428a 36  Part  254 

1314b-2 7  Part  723 

13141 7  Part  723 

1362 7  Part  723 

1431e 7  Part  250 

1622 9  Part  98 

1623 7  Part  4285 

1989 7  Part  25.  1944 

2011—2032 7  Part  283 

2201 7  Part  4285 

4201—4209 7  Part  658 

8  U.S.C. 

1101  note 28  Part  65 

1153  note 22  Part  42 

1181 8  Part  223 

1182 8  Part  223 

1186B 8  Part  216 
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8  U.S.C.— Con. 

1187 8  Part  212 

1225—1227 8  Part  223 

1227 8  Part  212 

1261 8  Part  223 

1366 28  Part  82 

10  U.S.C. 
113  ....32  Parts  367.  368.  378.  379.  384.  388 

131 31  Part  347 

133 32  Part  384 

133a 32  Part  368 

136 .32  Parts  246.  343.  344 

138 32  Part  367 

142 32  Part  379 

801  et  seq 32  Part  562 

826 32  Part  776 

827 32  Part  776 

892 32  Part  92 

1089 32  Part  516 

1141  et  seq 32  Part  88 

1143 32  Part  77 

1161 ^ 32  Part  254 

1552 32  Part  92 

1553 32  Part  92 

1598 32  Part  254 

2086 32  Part  516 

2410c 32  Part  254 

2687  note 32  Parts  90.  91 

7420 15  Part  787 

7430 16  Part  787 

12  U.S.C. 

1  et  seq 12  Part  4 

93a 12  Part  27 

357 12  Part  201 

375b.. 12  Part  563 

635 12  Part  412 

1441a..... 12  Part»  1630. 1640 

1701q 24  Part  203 

17018 24  Part  200 

1708 24  Part  267 

1710 .24  Part  203 

1715 24  Part  204 

1715b 24  Parts  267,  291 

17151 24  Part  248 

1715a-9 24  Part»  251.  252.  256 

1715Z-11 24  Part  200 

1735f-7a ; 12  Part  590 

1766 12  Part*  708a,  70eb 

1786 12  Part*  708a,  708b 

1786 12  Part  708b 

1789 12  Parts  708b.  792 

1798 12  Part  701 

1828 12  Part  667 

18311 12  Part  225 

1831P-1 12  Part»  225.  303 

1833e 12  Part  4 

1843 12  Part  225 

1972 12  Part  225 

2209 12  Part  611 


12  U.S.C— Con. 

2241 12  Part  600 

2242 12  Part  600 

2243 12  Part  650 

2244 12  Part  600 

2245 12  Part  600 

2252 12  Parts  608,  630,  650 

2264 12  Part  630 

2277ar-7 12  Parts  1402.  1403.  1408 

22nar^ 12  Parts  1402.  1408 

2279aar-U 12  Parts  600,  650 

3907 12  Part  225 

3910 12  Part  225 

4001—4010 12  Part  210 

4101  note 24  Part  248 

4402 12  Part  231 

13  U.S.C. 

8  ....; 22  Part  503 

15  U.S.C. 

57a 16  Part  453 

77e 17  Part  200 

77q 17  Part  200 

77u 17  Part  200 

78e 17  Part  200 

78«r 17  Part  200 

78h 17  Part  200 

78k 17  Part  200 

78q-l 17  Part  200 

78t-l 17  Part  200 

78u 17  Part  200 

80ar-8 17  Part  200 

80a-20 17  Part  200 

80ar-24 17  Part  200 

80b-3 17  Part  200 

80b-4 17  Part  200 

80b-6 17  Part  200 

272  et  seq 16  Parts  285,  286 

1601  et  seq 12  Part  701 

1673 5  Part  582 

1693 12  Part  205 

2001—2008 4a  Part  600 

2005—2006 40  Part  600 

2013 40  Part  600 

2665 40  Parts  195,  700 

3704b-2 15  Part  1180 

4908 15  Part  801 

16  U.S.C. 

lar-2 36  Part  13 

347—364 43  Part  3800 

460y  et  seq 43  Part  3800 

470 32  Part  552 

473 43  Part  3800 

478—482 43  Part  3800 

484a 36  Part  254 

701—712 50  Part  20 

1361  et  seq 50  Part  229 

1361  et  seq 50  Part  215 

1431  et  seq 15  Part  925 

1531—1543 32  Part  552 


PARALLEL  TABLE 


131 


16  U.S.C.-Con. 

1620 7  Part  1 

1801  et  seq 60  Part  677 

1901 43  Part  3800 

1907 43  Part  3800 

3837  et  seq 7  Part  708 

4301—4309 36  Part  290 

4306 36  Part  261 

4307 36  Part  261 

17  U.S.C. 

Ill 37  Parts  252,  801.  803 

116 37  Part  254 

118 37  Part  253 

119 37  Parts  257,  258 

702 37  Part  256 

801 37  Parts  252.  253,  264,  255 

801—803 37  Part  251 

802 37  Part  256 

80B 37  Parts  252.  253,  255 

1007 37  Part  259 

18  U.S.C. 

208 29  Part  100 

219 32  Part  516 

474 31  Part  601 

2510  et  seq 15  Part  787 

3013 28  Part  540 

3571 28  Part  540 

3572 28  Parts  540,  545 

3562 28  Part  571 

3621 28  Parts  512.  527 

3622 28  Parts  512.  527 

3624 .28  Parts  512.  527 

3668 28  Part  540 

19  U  S  C 

1202 19  Parts  102.  141 

1321 19  Part  128 

1431 19  Part  123 

1498 19  Parts  HI.  141 

1624 19  Part  102 

1677f 19  Part  207 

2261—2252 19  Part  206 

20  U.S.C. 

1070a-ll 34  Part  647 

1070a-15 34  Part  647 

10708^16 34  Part  644 

1070a-21— 1070ar-27 34  Part  693 

1091 34  Part  600 

10eea^l099ar^ 34  Part  667 

1090b 34  Parts  600,  602 

10B9C 34  Parts  600,  668 

1134r— 1134r-6 34  Part  641 

1141 32  Part  206 

21  U.S.C. 

106 9  Part  98 

114a 9  Part  79 

136 .9  Parts  91,  95,  98 

136a 9  Parts  91.  95.  98 

321 21  Part  109 

379e 21  Part  1—1299 


21  U.S.C— Con. 

801  et  seq 32  Part  552 

22  U.S.C. 

287c 15  Parts  771.  785.  799 

22  Part  126 

1472 22  Part  503 

2658 22  Part  145 

2694 10  Part  1060 

3201  et  seq 15  Part  787 

3791 35  Part  103 

6004 15  Part  771 

23  U.S.C. 

101 23  Part  720 

103 23  Part  420 

133 23  Part  420 

134 23  Part  420 

303 23  Part  420 

315 23  Part  650 

25  U.S.C. 

2 25  Parts  67.  225 

9 26  Parts  67.  225 

1901—1952 25  Part  23 

26  U.S.C. 

170 26  Part  20 

197 26  Part  1 

301 26  Part  1 

664 26  Part  1 

809 26  Part  1 

1274A 26  Part  1 

1368 26  Part  1 

1391 24  Part  597 

2701 26  Part  25 

6091 26  Part  25 

6662 26  Part  1 

7520 26  Parts  1,  20,  25 

7651  et  seq 40  Part  76 

7805 26  Part  31 

9009 11  Part  9008 

28  U.S.C. 

50 32  Part  516 

509 28  Parts  31,  37,  77.  603 

510 28  Parts  31.  36.  37,  77.  603 

513 32  Part  516 

615 28  Part  77 

32  Part  516 

616 28  Part  77 

519 28  Part  77 

533 28  Part  77 

543 28  Parts  600,  603 

32  Part  516 

547 28  Part  77 

2672 24  Part  17 

29  Part  100 

29  U.S.C. 

437 29  Parts  403.  404,  405.  408,  409 

438 29  Part  409 

771a 34  Part  396 

772 34  Part  385 

774 34  Part  385 
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29  U.S.C— Con. 

794 24  Part  9 

28  Part  37 
29  Part  1640 

79ft-796f-5 34  Part  364 

796e— 796e-2 34  Part  366 

796f— 796f-^ 34  Part  366 

796k 34  Part  367 

17911 20  Part  626 

1911 29  Part  1918 

2297g-2 10  Part  766 

30  U.S.C. 

22  et  seq 43  Part  3810 

28 43  Part  3830 

28— 28k 43  Part  3850 

28f-k 43  Parts  3730,  3800 

122 43  Part  3800 

161 43  Part  3800 

102 43  Part  3800 

186 15  Part  787 

att 43  Parts  3800,  3830 

551—556 30  Part  880 

568 30  Part  880 

811 30  Parts  68.  72 

813 30  Part  72 

967 30  Parts  58,  72 

961 30  Parts  58,  72 

1201  et  seq 30  Parts  872,  873,  874.  875, 

876 

31  U  S  C 

321 „ 31  Parts  337.  601 

3321 31  Part  206 

3327 31  Part  206 

, 31  Part  206 

, 31  Part  206 

3336 31  Part  206 

3701—3719 7  Part  792 

12  Parts  608.  1408 

3711 7  Part  3711 

3716 30  Part  216 

3715-3719 7  Part  792 

3716  et  seq 30  Part  230 

3720A 29  Part  1650 

30  Parts  216,  230 

-  40  Part  13 

41  Part  105-57 

3721 46  Part  501 

3728 7  Part  792 

6608 31  Part  206 

7601 43  Part  12 

97in 9  Part  98 

22  Part  51 

42  Part  417 

43  Part  3800 

46  Part  12 

33  U.S.C. 

1203  note 33  Part  26 

1223 , 33  Part  161 

1318 40  Part  9 


33  U.S.C— Con. 

1321 40  Part  112 

1342 40  Part  9 

1361 40  Part  112 

2716 33  Parts  130. 131.  132.  137.  138 

38  U.S.C. 

501 38  Parts  14.  36 

5502 38  Part  14 

6706 38  Part  17 

7721  note „ 38  Part  17 

39  U.S.C. 

202 39  Part  11 

203 39  Part  11 

204 39  Part  11 

205 39  Part  11 

207 39  Part  221 

401 39  Parts  11.  491 

402 39  Part  11 

403 39  Part  11 

1003 39  Part  11 

3013 39  Part  11 

3626 39  Part  111 

40  U.S.C. 

318— 318c 32  Part  228 

486.: 41  Part  105-72 

48  Part  1642 

41  U.S.C. 

414 46  Part  601 

418 46  Part  501 

48  Parts  1201—1207.  1209.  1210, 

1212—1217.  1219.  1220.  1222—1225, 

1227. 1228,  1231—1237,  1242,  1245, 

1246,  1247,  1252.  1253 

42  U.S.C. 

203 5  Part  6901 

14  Part  1207 

263a 42  Part  417 

290 32  Part  516 

300aar-25 21  Part  600 

708 42  Part  51a 

1320a-l^ 42  Part  413 

1320b-8 42  Parts  405.  482 

1320O-4 42  Part  405 

1395CC 42  Part  498 

1395dd 42  Parts  489,  1003 

ISaSmm 42  Part  1003 

139568 42  Part  1008 

1395U 42  Part  406 

1395WW  note 42  Part  413 

1396X 42  Part  489 

1396b 42  Part  1008 

1437a 24  Part  905 

14378^1 24  Parts  906,  960 

1437a-laa 24  Part  905 

1437a-lbb 24  Part  905 

1437a-lc 24  Part  906 

1437a^lcc 24  Part  906 

1437a-ld 24  Part  905 

1437a^lee 24  Part  905 
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42  U.S.C— Con. 

14S7aa 24  Part  905 

1487bb 24  Part  905 

1487c 24  Part  905 

1487CC 24  Part  905 

1437d ,.24  Part  905 

1487ee 24  Part  905 

1487f  note 24  Parts  792.  880.  881.  883, 

884,886,982 

1437t 24  Part  964 

1441a 24  Part  291 

1473e 24  Part  945 

1480 7  Part  25 

1490e 7  Part  1944 

1716B-13a 24  Part  956 

1786 7  Part  248 

1870 45  Part  615 

1978gg-l  et  seq 11  Part  8 

1980 7  Part  1944 

2188a 15  Part  787 

2162 10  Part  76 

21» 10  Part  710 

2201 5  Part  5801 

10  Parts  76,  830 

2296a  et  seq 10  Part  766 

2297b-ll 10  Part  76 

2297f 10  Parts  19.  20.  21.  26.  51.  70.  71, 

73.  74.  76.  95 

2297g-2 10  Part  766 

2651 32  Part  616 

24  Parts  9.  56.  84.  267.  574.  697. 

792,  906.  907.  945.  953.  955.  982 
34  Part  386 

3543 24  Parts  200.  570 

3544 24  Part  200 

4001—4128 24  Part  65 

4332 24  Part  60 

4633 23  Parts  710.  720 

4651—4655 23  Parts  710,  713,  720 

4662—4655 23  Part  713 

4852 24  Part  58 

4950  et  seq 46  Part  2541 

4951  et  seq 46  Part  2542 

5060 45  Part  2542 

5301  et  seq 24  Part  953 

5841 6  Part  5801 

10  Part  76 

5842 10  Part  76 

5845 10  Part  76 

6846 10  Part  76 

5851 10  Part  76 

6108 28  Part  42 

6212 15  Part  787 

e914b-l 40  Part  238 

7191 10  Part  830 

7412 40  Part  68 

7521 40  Parts  85,  89 

7522 40  Part  89 

7523 ." 40  Part  89 


42  U.S.C— Con. 

7524 40  Parts  79,  89 

7525 40  Parts  85,  89 

7541 40  Part  89 

7542 40  Part  89 

7543 40  Parts  86,  89 

7547 40  Parts  85,  89 

7649 40  Part  89 

7650 40  Part  89 

7601 40  Parts  68.  76,  89 

7643— 7671q 40  Part  52 

7701 44  Part  362 

7705c 44  Part  362 

9608 « 33  Part  138 

9801  et  seq 40  Part  32 

11361 ^ 24  Part  862 

11402 24  Part  58 

12117 28  Part  37 

29  Part  1640 

12186 28  Part  31 

12501  et  seq 45  Parts  2610,  2613,  2515, 

2516,  2617,  2518,  2619,  2620,  2521, 

2522,  2523,  2624,  2630,  2531,  2632, 

2533  2640  2541 

12601—12604 46  Parts  2526.'2526.'2627. 

2528.2529 

12644 46  Part  2542 

12701 24  Part  881 

12838 24  Part  58 

13611— 13619. ..24  Parts  880,  881.  883.  884, 

886 
46  Part  615 

43  U.S.C 

2 43  Part  3800 

154 43  Part  3800 

299 43  Part  3800 

300 43  Part  3800 

666 32  Part  616 

1201 43  Parts  3810,  3820 

1333 33  Part  147 

1354 15  Part  787 

1457 25  Part  83 

1474 43  Part  3800 

1701 36  Part  254 

43  Part  3810 

1740 36  Part  254 

43  Parts  3810.  3820.  4700 

44  U.S.C. 

501—530 46  Part  501 

3501—3520 46  Part  601 

3501  et  seq 42  Part  403 

45  U.S.C 

231f 20  Part  266 

231k 20  Part  266 

446 49  Part  207 

46  U.S.C 

4660 15  Part  787 

1271  et  seq 46  Part  298 

2103 33  Parts  138.  155 

46  Parts  38.  78,  97, 194 
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46  U.S.C.-€on. 

3703  note 33  Parts  155.  168 

3703a 33  Parts  157,  160 

7101 46  Part  10 

7108 46  Part  10 

7107 46  Part  10 

7808 46  Part  12 

8101 46  Part  15 

46  Part  15 

46  Part  15 

8903 46  Part  15 

8904 46  Part  15 

9102 46  Part  15 

14302 33  Part  138 

46  U.S.C.  Appendix 

801—848 46  Part  501 

876 46  Part  501 

1101 46  Part  381 

1701—1720 46  Part  501 

47  U.S.C. 

154 47  Parts  20,  24 

an 47  Parts  24.  99 

802 47  Parts  24.  99 

808 47  Parts  20.  24 

800 47  Parts  1,  24 

338 47  Parts  20.  24 

544A 47  Parts  15.  76 

49  U.S.C. 

108 14  Part  61 

322 49  Parts  1. 19.  571,  575.  591,  592 

1864 14  Parts  61,  65,  125 

1866 14  Parts  61,  65 

1401 14  Parts  61.  65 

1422 14  Parts  61,  65 

1427 14  Parts  61.  65 

1502 14  Part  125 

1801—1819 29  Part  1910.  1915,  1917, 

1918, 1928 

1903 46  Part  4 

2203 32  Part  855 

2312 23  Part  658 

2316 23  Part  658 

3102 49  Parts  382,  384 

6101—6127 49  Parts  106,  107,  110, 171, 

172.  173. 174.  175.  176.  177.  178. 179, 

180 

5101  et  seq 49  Parts  209,  397 

5701  et  seq 49  Part  209 

10321 49  Part  1053 

10767 49  Parts  1061.  1053,  1312 

20101—20144 49  Part  209 

20108 49  Parts  212.  217,  234 

20106 49  Part  212 

20106 49  Part  212 

20107 49  Parts  217,  234 

20108 49  Part  234 

20111 49  Parts  217,  234 

20112 49  Parts  217.  234 

20113 49  Part  212 


49  U.S.C.-Con. 

20114 49  Part  234 

20301—20305 49  Part  209 

20502—20505 49  Part  209 

20701—20703 49  Part  209 

20901 49  Parts  209.  234 

20902 49  Parts  209,  234 

21301 49  Parts  209,  217,  234 

21302 49  Parts  209.  234 

21303 49  Part  209 

21304 49  Parts  209,  217.  234 

21311 49  Parts  209.  217.  234 

24902 49  Part  209 

30111 49  Parts  571.  575 

30115 49  Part  571 

30117 49  Parts  571,  591.  592 

30123 49  Part  575 

30166 49  Part  571 

31136 49  Parts  382.  391 

31302  et  seq 49  Part  382 

31502 49  Parts  382.  391 

32304 49  Part  583 

40101 14  Part  234 

40113 49  Part  106 

40114 14  Part  234 

41702 14  Part  234 

41708 14  Part  234 

44701 49  Part  107 

60101—60125 49  Part  106 

60102 49  Part  196 

60104 49  Part  195 

60108 49  Part  195 

60109 49  Part  196 

80504 49  Part  209 

49  U.S.C.  Appendix 

1301  note 49  Part  40 

1344 14  Parts  25.  29 

1364 14  Parts  25.  29.  125.  135 

1366 14  Parts  25.  29,  135 

1421 14  Parts  25,  29,  61 

1421—1430 14  Part  125 

1421—1431 14  Part  135 

1422 14  Part  61 

1423 14  Parts  25.  29 

1424 14  Part  25 

1425 14  Parts  26.  29 

1427 14  Part  61 

1428 14  Parts  25,  29 

1429 14  Parts  25,  29 

1430 14  Parts  25,  29 

1434  note 49  Part  40 

1502 14  Parts  126,  136 

1618a 49  Part  40 

2016 49  Part  195 

2167 14  Part  91 

2168 14  Part  91 

2311 23  Part  657 

2312 23  Part  657 

2316 23  Part  657 
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49  U.S.C.  Appendix— Con. 

2505 49  Parts  382,  383,  384 

2701  et  seq 49  Parts  382,  383,  384 

2717 49  Part  40 

60  U.S.C. 

198 46  Parts  4, 15 

401 22  Part  503 

1601-1661 31  Part  580 

1701—1706 31  Part  565 

50  U.S.C.  Appendix 

1—44 31  Parts  506,  515.  520 

5 16  Part  771 

665 43  Parts  3800,  3830,  3850 

U.S.  Statutes  at  Large: 

48SUt. 

1066 „ 47  Part  99 

1082 47  Part  99 

82  Stat. 
182 43  Part  3800 

79  Stat. 
195 46  Part  501 

89  Stat. 

871 40  Part  600 

1U7 36  Part  292 

92  Stat. 

2678 29  Part  401 

3206 40  Part  600 

3783 5  Part  734 

96  Stat. 

1797 20  Part  404 

1801 , 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

99  Stat. 

183 10  Part  12 

100  Stat. 

3209 17  Parts  402,  405 

3341 7  Part  1710 

3467—3468 43  Part  3800 

101  Stat. 

1668 12  Part  630 

1666 12  Part  630 

102  Stat. 

908 46  Part  233 

914 46  Part  233 

1851 19  Part  207 

2884 5  Part  630 

4646 36  Part  290 

4698 45  Part  233 

103  Stat. 

1795 45  Part  233 

2489 46  Part  233 

104  Stat. 

143 26  Part  67 

515 33  Part  166 

620 33  Parts  167, 160 

831 46  Part  233 

925 45  Part  233 


104  Stat.— Con. 

963 17  Parts  402.  406 

3244 29  Part  1917. 1926 

105  Stat. 

92 5  Part  630 

832 28  Part  66 

917 49  Part  653 

1914 23  Part  657 

49  Parts  392.  393 

1933 49  Parts  392,  393 

2002 23  Part  650 

2236 12  Part  215 

106  Stat. 

606 46  Part  233 

2315 31  Part  800 

2463 31  Part  800 

3712—3713 24  Part  907 

3790 31  Part  3377 

4102 12  Part  650 

107  Stat. 

40 16  Parts  771.  774.  779.  787 

60 43  Parts  3800,  3830 

405 43  Parts  3830.  3850 

739 7  Part  703 

981 5  Part  531 

1022 5  Part  630 

1046 7  Part  4285 

1312 43  Part  12 

1379 43  Part  12 

2057 19  Parts  102,  207 

29  Part  504 

40  Part  600 

2115 37  Part  201 

108  Stat. 

3 7  Part  4285 

1407 15  Parts  771,  785,  799 

1724 22  Parts  40,  51 

Public  Laws: 

99- 
570 22  Part  503 

101- 

138 22  Part  502 

508 30  Parts  873,  886 

102- 

143 49  Part  654 

365 49  Part  229 

633 49  Part  229 

103- 

103 5  Part  630 

242 49  Part  209 

272 ; 49  Part  217 

277 16  Part  776 

Presidential  Documents: 

Executive  Orders 

10822 22  Part  603 

10909 32  Part  155 

11382 32  Part  155 

11609 41  Part  301-17 

11736 33  Part  161 

40  Part  300 
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Executive  Orders— Con. 

11912 15  Part  787 

11988 24  Part  55 

11991 24  Part  50 

12002 15  Part  787 

12013 15  Part  801 

12068 15  Part  787 

12107 5  Part  734 

12214 15  Part  787 

12318 15  Part  801 

12356 10  Part  710 

22  Part  503 

12539 43  Part  12 

12549 45  Part  2542 

12580 33  Part  138 

12600 12  Parts  1102,  1402 

12674 5  Parts  5801,  6901,  7301,  8601 

10  Part  0 

29  Parts  0, 100 

32  Parts  83,  84 

43  Part  12 

12710 31  Part  565 

12731 5  Parts  5801.  6901,  7301,  8601 

10  Part  0 

29  Parts  0,  100 

32  Parts  83,  84 

43  Part  12 


Executive  Orders— Con. 

12735 15  Part  787 

12748 5  Part  591 

12777 33  Part  151 

12829 32  Part  155 

12861 15  Parts  770,  771,  775 

12867 15  Parts  771,  774,  775,  778,  779, 

785,  787 

12868 15  Parts  771,  774,  775,  778,  779, 

785,  787 

12872 31  Part  580 

12897 5  Part  582 

39  Part  491 

12914 31  Part  580 

12917 31  Part  580 

12918 15  Parts  711,  770.  799 

22  Part  126 

12920 31  Part  580 

12922 31  Part  580 

12924 15  Parts  770,  771,  775 

Notices 

Nov.  12.  1993 15  Parts  771,  774,  776, 

778.  779.  785.  787 
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This  table  lists  ttie  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public 
Laws,  and  Presidential  documents  which  ore  being  removed  from  Table  I  as  a 
result  of  documents  pubiistied  in  the  Federal  Register  during  Jonuory  tt^rough 
October  1994. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1994.  Re- 
movals during  1993  are  in  the  E>ecember  1993  LSA  (List  of  CFR  Sections  Af- 
fected). 

\n  order  to  determine  the  Federal  Register  page  number  of  o  poroliel  CFR 
citation,  consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that 
CFR  title. 


U.SJCode: 

3  U.S.C. 
301 31  Part  580 

6  U.S.C. 

30 45  Part  46 

552 12  Part  790 

47  Part  1 

55Jb 39  Parts  1.  8 

553 46  Part  530 

49  Part  1207 

1104 5  Part  213 

3301 5  Part  733 

3302 5  Part  733 

5401  et  seq 5  Part  531 

5402 5  Part  631 

5611  et  seq 29  Part  20 

5514 32  Part  90 

6387 5  Part  630 

7301 5  Part  733 

7321—7324 5  Part  733 

7327 5  Part  733 

8456 5  Part  213 

8474 5  Part  1633 

6  U.S.C.  Appendix 

App 24  Part  2000 

7  U.S.C. 

4 17  Part  4 

6a 17  Part  3 

61 17  Parts  3.  4 

7a 17  Part  140 

12a 17  Part  12 

23 17  Part  190 

268  .....7  Parts  735.  736.  737,  738.  739.  740. 

741.  742 

553] 39  Part  3001 

601—674 7  Parts  907.  908.  910.  1098 

608c 7  Part  966 

612  note 7  Part  250 

1314h 7  Part  723 

1377—1379 7  Part  723 

1431 7  Part  250 

1445 7  Part  723 

4201  et  seq 7  Part  668 

5622  note 7  Parts  658,  1493 


8  U.S.C. 

1101  note 22  Part  42 

1103 8  Part  223a 

1153 22  Part  42 

1181 8  Part  223a 

1182 8  Part  223a 

22  Part  40 

1186a 8  Part  223a 

1225 8  Part  223a 

1226 8  Part  223a 

1227 8  Part  223a 

1251 8  Part  223a 

10  U.S.C. 

131 32  Part  389 

133 32  Part  378 

136 32  Part  351 

136 32  Parts  367,  383 

139 32  Part  165 

192 32  Part  388 

858 28  Part  627 

1034 32  Part  98a 

2208 32  Part  251 

2301  et  seq 48  Parts  1201,  1206 

2304  note 48  Part  1246 

2306 32  Part  516 

12  U.S.C. 

178 12  Part  792 

635 12  Part  412 

1441a 7  Part  1627 

1701q 24  Part  203 

1710 24  Part  203 

1715 24  Parts  204.  291 

1715  et  seq 24  Part  248 

1715b 24  Part  204 

1715U 24  Part  203 

1716Z 24  Parts  261,  252.  265 

1766 12  Part  708 

1785 12  Part  708 

1786 12  Part  708 

1789 12  Part  708 

1821 7  Part  1627 

1831P-1 12  Part  225 

3331  et  seq 12  Part  323 
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12  U.S.C— Con. 

3348 12  Part  564 

3909 12  Part  225 

4001  et  seq 12  Part  210 

14  U.S.C. 

85 33  Part  147 

633 46  Parts  10,  12 

15  U.S.C. 

12  et  seq 16  Part  412 

13 16  Part  244 

41—58 16  Part  412 

45 16  Parts  230,  244 

46 16  Parts  230,  244 

78b .17  Part  200 

78c 17  Part  200 

78d 17  Part  200 

78eee 17  Part  200 

78f 17  Part  200 

78k-l 17  Part  200 

781 17  Part  200 

788 17  Part  200 

79d 17  Part  200 

80a^l  et  seq 17  Part  274 

271  et  seq 15  Part  295 

272 15  Part  7 

717— 717w 18  Parts  270,  271,  273 

717  et  seq 18  Part  275 

791  et  seq 18  Part  275 

1204 12  Part  226 

1392 49  Parts  571,  575,  650 

1401 49  Parts  571.  575,  591,  592 

1402 49  Part  571 

1403 49  Part  571 

1407 49  Parts  571,  575.  591,  592 

1421 49  Part  575 

1423 49  Part  575 

IfiSSb 12  Part  205 

2001 40  Part  600 

2003 40  Part  600 

2005 40  Part  600 

2006 40  Part  600 

2079 16  Part  1500 

3301—3432 18  Part  270—274 

16  U.S.C. 

251—255 43  Part  3820 

447 43  Part  3820 

450z 43  Part  3820 

460y 43  Part  3820 

482a 43  Part  3820 

701—702 50  Part  20 

701— 718h 50  Part  20 

712 50  Part  20 

1361—1384 50  Part  215 

1454 15  Part  926 

3801  et  seq 7  Part  703 

17  U.S.C. 

702  ...37  Parts  301.  302,  303,  304,  305,  306, 

307,  308,  309.  311 

802  ...37  Parts  301,  302,  303,  304,  305,  306, 


17  U.S.C— Con. 

307.  308,  309.  311 

18  U  S  C 

201—219 14  Part  1207 

202 29  Part  100 

513 32  Part  516 

515 32  Part  516 

543 32  Part  516 

19  U.S.C. 

1202 19  Part  123 

1333 19  Part  211 

1335 19  parts  206,  211 

1337 19  Part  211 

1521 19  Part  173 

2482 19  Part  206 

20  U.S.C. 

1058 34  Part  602 

1061 34  Part  602 

1070d-lc 34  Part  644 

1082 34  Parts  600,  601 

1085 34  Parts  600.  601,  602 

1088 34  Parts  602,  692 

1089 34  Part  692 

1091 34  Part  692 

1141 34  Parts  602,  692 

1221e-3 34  Part  692 

1401 34  Part  602 

2471 34  Part  602 

3381 34  Part  602 

21  U.S.C. 

376 21  Part  1—1299 

853a 47  Part  1 

22  U.S.C. 

2751— 2796c 32  Part  251 

3811 36  Part  103 

5001  et  seq 15  Part  787 

5035 22  Parts  60,  61,  62,  63.  64,  65 

23  U.S.C. 

103 49  Part  653 

307 23  Part  511 

351 23  Parts  511.  650 

25  U.S.C. 

2 25  Part  113 

9 25  Part  113 

155 25  Part  113 

461—179 43  Part  3820 

26  U.S.C. 

170 26  Parts  20,  25 

382 26  Part  301 

642 26  Parts  20,  25 

6091 26  Part  25 

6324A— 6324B 26  Part  20 

28  U.S.C. 

509 28  Part  36 

29  U.S.C. 

1791 20  Part  626 

711 34  Part  366 

744 34  Parts  385,  396 

776 34  Part  385 
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29  U.S.C.-Con. 

796 34  Part  366 

796— 796d-l 34  Part  365 

796a— 796(1-1 34  Part  365 

796f 34  Part  367 

1679a 20  Part  1005 

30  U.S.C. 

1201  et  seq 30  Part  880 

31  U.S.C. 

368 31  Part  337 

418 31  Part  601 

483a 22  Part  503 

752 31  Part  348 

764b 31  Part  348 

3126 31  Part  330 

3701—3719 17  Part  143 

3716  et  seq 30  Part  216 

9701 46  Part  12 

33  U.S.C. 

1201—1206 33  Part  26 

1208 33  Part  26 

1261  et  seq 40  Part  112 

1311 40  Part  125 

1314 40  Part  125 

1321 33  Parts  130,  131 

1361 40  Part  125 

1509 33  Part  137 

1512 33  Part  137 

1517 33  Part  137 

2030 33  Part  110 

2035 33  Part  110 

2071 33  Part  147 

2784 33  Part  161 

2735 33  Part  155 

38  U.S.C. 

510 38  Part  14 

5901 38  Part  14 

39  U.S.C. 

202 39  Part  8 

203 39  Part  8 

205 „ 39  Part  8 

401 39  Part  8 

1003 39  Part  8 

3013 39  Part  8 

40  U.S.C. 

322 49  Part  1 

486 41  Part  101-34 

48  Parts  1201—1205,  1207—1210, 

1212—1217.  1219,  1222—1225,  1227— 

1237.  1242—1246.  1249,  1250,  1252, 

1253,  1912,  1919.  1922,  1927.  1932 

41  U.S.C. 

60 32  Part  516 

403  et  seq 48  Part  1206 

42  U.S.C. 

216 42  Part  417 

263a 42  Parts  405,  417 

2891-3 45  Part  46 

1242 10  Part  110 


42  U.S.C— Con. 

1320a-l 42  Part  413 

1320b-6 42  Part  482 

1338 42  Part  482 

1385y 42  Part  417 

1395d<i 42  Part  1003 

1395i— 1395V 42  Part  405 

1395k 42  Part  417 

13951 42  Part  417 

1395mm 42  Part  417 

1395mm  note 42  Part  417 

1437a 24  Parts  882,  887.  905 

1437aa— 1437ee 24  Part  905 

1437c 24  Parts  882.  905 

1437(1 24  Part  905 

1437f  note 24  Part  892 

1437U 24  Part  905 

1480 7  Part  1944 

1551a 29  Part  291 

1870 45  Parts  610.  630 

2021 10  Part  51 

2243 10  Part  51 

2996g 45  Part  1601 

3535 24  Parts  571.  892.  2000 

4332 10  Part  51 

43  Part  3820 

4334 10  Part  51 

4335 10  Part  51 

4551—4566 23  Part  713 

4601  note 24  Part  42 

5201 44  Part  2aS 

5301  et  seq 24  Part  571 

5424 24  Part  3280 

5601  et  seq 28  Part  31 

5814 10  Part  710 

5815 10  Part  710 

6721  et  seq 31  Part  52 

7101—7352 18  Parts  270.  271.  273.  274 

7613 40  Part  58 

9601  et  seq„ 40  Part  32 

10134 10  Part  51 

10141 10  Part  51 

10155 10  Part  51 

10161 10  Part  51 

10168 10  Part  51 

11361 24  Part  882 

11401 24  Part  882 

43  U.S.C. 

161—164 43  Part  2510 

166-169 43  Part  2510 

185 43  Part  2510 

201 43  Part  2510 

231 43  Part  2510 

373 43  Parts  230,  406 

451— 451k 43  Part  406 

502  note 43  Part  423 

1201 43  Parts  1720.  2070,  2510 

1653 33  Part  131 

1701  et  seq 43  Part  4700 
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43  U.S.C— Con. 

1734 43  Part  3830 

1782..... 43  Parts  3800,  3830 

1815 33  Part  132 

1822 33  Part  132 

45  U.S.C. 

6 49  Part  209 

13 49  Part  209 

34 49  Part  209 

38 49  Part  234 

42 49  Part  234 

43 49  Part  209 

64a 49  Part  209 

228j 20  Part  266 

228s 20  Part  266 

431 49  Parts  209,  234 

437 49  Parts  209,  217,  234 

438 49  Parts  209,  217,  220.  234 

46  U.S.C. 

2710 46  Part  67 

7701 46  Parts  10,  12 

8105 •. 46  Part  78 

10104 46  Part  12 

46  U.S.C.  Appendix 

802 46  Part  67 

808 46  Part  67 

816 46  Part  530 

841a 46  Part  530 

883 46  Part  67 

1114 46  Part  501 

1241e— 12410 46  Part  381 

1709 46  Part  530 

1716 46  Part  530 

47  U.S.C. 

154 47  Part  99 

301 47  Part  99 

302 47  Part  99 

308 47  Part  99 

322 47  Parts  24.  99 

503 47  Part  1 

48  U.S.C. 

364a— 364c 43  Part  3820 

49  U.S.C. 

322 46  Part  67 

431 49  Part  212 

«4 49  Part  212 

436 49  Part  212 

436 49  Part  212 

1302 14  Part  234 

1324 14  Part  234 

1344 14  Parts  25,  29 

1354 14  Parts  25.  29.  61.  125.  135 

1366 14  Parts  25.  29.  61.  135 

1374 14  Part  234 

1377 14  Part  234 

1381 14  Part  234 

1421 14  Parts  25.  29.  61 

1421—1430 14  Part  125 

1421—1431 14  Part  135 


49  U.S.C— Con. 

1422 14  Part  61 

1423 14  Parts  25,  29 

1424 14  Parts  25,  29 

1425 14  Parts  25,  29 

1427 14  Part  61 

1428 14  Parts  25,  29 

1429 14  Parts  25,  29 

1430 14  Parts  25,  29 

1472 14  Part  121 

1502 14  Parts  125,  135 

1601  et  seq 49  Part  653 

1657 49  Part  526 

1802 49  Part  171 

1803 49  Part  171 

1804 49  Part  171 

1805 49  Part  171 

1808 49  Part  171 

1818 49  Part  171 

2316 23  Part  658 

3102 49  Parts  382,  391 

10321 49  Part  1207 

10751 49  Part  1207 

11142 49  Part  1207 

11145 49  Part  1207 

12701  et  seq 49  Part  383 

49  U.S.C.  Appendix 

26 49  Part  209 

1421 14  Parts  61,  63,  65.  121 

49  Part  107 

1422 14  Parts  61,  63.  65 

1427 14  Parts  61.  63.  65 

1653 49  Parts  106.  107 

1655 49  Parts  107,  209 

1657 49  Part  106 

1672 49  Part  106 

1801  et  seq 49  Part  397 

1802 49  Parts  107.  171 

1803 49  Parts  106.  171.  172,  173,  174, 

175,  176.  177. 178.  179,  180 
1804 49  Parts  106.  107, 171. 172.  173. 

174.  175.  176. 177,  178.  179 

1805 49  Parts  107,  171, 172.  173.  176, 

177.  178.  179 

1806 49  Parts  107,  173,  178.  179 

1807 49  Parts  173.  175 

1808 49  Parts  106.  171, 172,  173.  174. 

175, 176,  178.  179 

1808—1811 49  Part  107 

1815 49  Parts  107.  110 

1818 49  Part  171 

1903 46  Part  4 

2002 49  Part  106.  195 

2015 49  Part  195 

2505 49  Parts  382,  391 

2701  et  seq 49  Part  382 

11472 49  Part  106 

50  U.S.C. 

1601—1651 31  Part  580 
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50  U.S.C— Con. 

1701  et  seq 31  Part  565 

2061  et  seq 44  Part  322 

50  U.S.C.  Appendix 

5 31  Parts  505,  515.  520 

2155 31  Part  800 

U.S.  Statutes  at  Large: 

32  Stat. 
390 43  Part  419 

40  Stat. 
415 31  Part  505 

48  Stat. 

1066 47  Part  24 

1082 47  Part  24 

49  Stat. 

1817 43  Part  3820 

50  Stat. 

1827 43  Part  3820 

62  Stat. 

162 43  Part  3820 

.80  Stat. 

885-890 7  Parts  215,  220 

86  Stat. 

897 40  Part  112 

88  Stat. 

1561 22  Part  508 

89  Stat. 

871 40  Part  600 

901 40  Part  600 

1035 43  Part  419 

90Stot. 

889 43  Part  419 

1211 43  Part  419 

92  SUt. 

865 17  Part  32 

867—869 17  Part  32 

3206 40  Part  600 

3350 18  Part  275 

94  Stat. 
473 20  Part  404 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

98  Stat. 

1797 20  Part  404 

1801—1802 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

103  Stat. 

2472 20  Part  404 

104  Stat. 

523 33  Part  26 

105  Stat. 

2208 33  Part  26 

2236 12  Part  563 

2355 12  Part  563 


106  Stat. 

1374 43  Parts  3730,  3830,  3850 

1378—1379 ..43  Parts  3730,  3830,  3850 

4237 37  Part  201 

107  Stat. 

1312 43  Part  12 

1379 43  Part  12 

2057 40  Part  600 

Public  Laws: 

92- 
583 15  Part  926 

94- 
163 40  Part  600 

95- 
91 18  Part  275 

96- 

19 14  Part  1207 

28 14  Part  1207 

98- 

181 12  Part  225 

502 43  Part  12 

99- 

272 31  Part  51 

581 7  Part  1710 

100- 

342 49  Part  209 

456 32  Part  98a 

690 24  Part  24 

40  Part  32 

101- 

60 18  Part  272 

73 12  Part  701 

102- 
25 5  Part  630 

103- 
3 5  Part  630 

Presidential  Documents: 

Elxecutive  Orders 

11222 5  Part  1633 

10  Part  0 

14  Part  1207 

22  Part  1001 

29  Part  100 

11514 24  Part  58 

11652 22  Part  503 

11735 33  Parts  130.  131 

40  Part  112 

11991 24  Part  58 

12009 18  Parts  270,  273,  275 

12107 5  Part  733 

12123 „ 33  Part  132 

12148 44  Parts  205.  322 

12418 33  Parts  130.  131.  132 

i2532 15  Part  787 

12549 43  Part  12 

12571 15  Part  787 

12673 44  Part  2 

12674 5  Part  1633 
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Executive  Orders— Con. 

12730 15  Parts  771.  774,  775.  778,  779. 

786,787 
12731 5  Part  1633 

Notices 

Sept.  4. 1986 15  Part  787 

Sept.  25.  1992 15  Parts  771,  775,  778 

Sept.  26,  1991 15  Parts  774,  779,  785 

Nov.  11, 1992 15  Part  778 


Notices — Con. 

Nov.  14, 1991 15  Parts  771,  774,  775, 

779,  785 
Reorganization  Plans 

1978  Plan  No.  3 44  Parts  75,  205 

No.  3  of  1946 „ 15  Part  7 

No.  3  of  1968 40  Part  112 

No.  2  of  1978 5  Part  733 

44  Part  322 
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1994 
69  PR  Page 

1-240 Jan.  3 

241-498 4 

499-651 5 

653-945 6 

947-1261  7 

1263-1445 10 

1447-1616 11 

1617-1888 12 

1889-2280 13 

2281-2518 14 

2519-2724 18 

2725-2924 19 

2925-3311 20 

3313-3612 21 

3513-3632 24 

3633-3650 25 

3651-3769 26 

3771-3980 , 27 

3981-4232 28 

4233-4545 31 

4547-4778 Feb.  1 

4779-5070 2 

5071-5312 3 

531»-5514 4 

5515-5696 7 

5697-5927 8 

5929-6211 9 

6213-6529 10 

6631-6863 n 

6866-7191 14 

7193-7628 15 

7629-7892 16 

7893-8118 17 

8119-8379 18 

8381-8616 22 

8617-8822 23 

8823-9063 24 

9066-9380 26 

9381-9611 28 

9613-9916 Mar  1 

9917-10045  2 

10047-10263 , 3 

10265-10567 4 

10669-10720 7 

10721-10937 8 

10939-11174 9 

11175-11471 10 

1147^11698 11 

11699-11896 14 

11897-12141 15 

12143-12521 16 

12523-12793 17 

12796-13177 18 

13181-13428 21 

13429-13637 22 

13639-13863 23 

13865-14081 24 


14083-14366 
14367-14540 
14541-14734 
14736-15032 
15033-15311 


25 

28 

29 

30 

31 

15313-16609 Apr  1 


15611-16825 
15826-16088 
16089-16510 
16611-16767 
16769-16960 
16961-17221 
17225-17452 
17453-17674 
17675-17916 
17917-18290 
18291-18469 
18471-18707 
18709-18941 
18943-19124 
19125-19626 
19627-21618 
21619-21915 
21917-22112 
22123-22489 


4 

5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

25 

26 

28 

29 


22491-22721 May  2 


22723-22949 
22951-23118 
23119-23610 
23611-23788 
23789-24028 
24029-24340 
24341-24629 
24631-24884 
24885-26285 
26287-25654 
25555-25774 
25775-26096 
26097-26405 
26407-26582 
26683-26732 
26733-26926 
26927-27211 
27213-27427 
27429-27961 
27963-28206 


3 

4 

5 

6 

9 

10 

11 

12 

13 

16 

17 

18 

19 

20 

23 

24 

25 

26 

27 

31 


28207-28457 June  1 


28459-28767 
28769-29183 
29.86-29350 
29361-29534  . 
29535-29710  . 
29711-29936  , 
29937-30276. 
30277-30600. 
30501-30662. 
30663-30861  . 
30863-31105. 
31107-31502  . 
3150&-31915  . 


2 

3 

6 

7 

8 

9 

10 

13 

14 

15 

16 

17 

20 
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31917-32073 
32075-32307 
32309-32646 
32647-32869 
32871-33192 
33193-33412 
33143-33639 
33641-33895 


21 
22 
23 
24 
27 
28 
29 
30 


33897-34342 July  1 


34343-34552  . 

34553-34754. 

34755-34966. 

34967-35210  . 

35211-35460  . 

35461-35606, 

35607-35846. 

35847-36016  . 

36017-36350 

36351-36690 

36691-36892 

36893-37151 

37153-37397 

37399-37649 

37661-37928 

37929-38098 

38099-38339 

38341-38548 

38649-38874 


5 
6 
7 
8 
11 
12 
13 
14 
15 
18 
19 
20 
21 
22 
25 
26 
27 
28 
29 


38875-39246 Aug.  1 


39247-39412 

39413-39671  . 

39673-39936  . 

39937^0204  . 

40205-40461  , 

40463-40790, 

40791-41218  , 

41219^1376  , 

41377-41634 

41637^1972 

41973-42146 

42147^2486 

42487-42749 

42751^3023 

43025-43280 

43281-13440 

43441-43701 


2 

3 

4 

5 

8 

9 

10 

11 

12 

15 

16 

17 

18 

19 

22 

23 

24 


43703-44017 25 

44019-44302 26 

44303-44605 29 

44607^4888 30 

44889-45181 31 

45183-45615 Sept.  1 

45617-46970 2 

46791^6155 6 

46157-46320 7 

46321-16532 8 

46636-46720 9 

46721-46893 12 

46895-47061 13 
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Title  3— 

The  President 


JMI 


Presidential  Documents 


Proclamation  6758  of  November  29,  1994 

National  Peari  Harbor  Remembrance  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

f,i^r'-^^./T'  ^^°'  *^^  "^^^^^  °f  ^  ^""d^y  "^°rning  was  shattered  bv  a 
surprise  attack  against  units  of  the  U.S.  Afmed  Forces  stationed  at  Pear^ 
Harbor.  Hawaii  After  the  attack,  more  than  2.400  Americans  were  dead 
or  missing,  including  68  civilians.  Another  l.OOO  people  were ^^unded 
December  7.  1941  marked  the  beginning  of  America's  involvement  in  Worid 
War  Il-a  war  that  fundamentally  reshaped  the  international  geopolitkal 

ou°r  Nation  It  Tnlll^^^^^^^  P°^^".^^'  ^"^  ^"^^^^^  insfituZs  o 

our  Nation.  It  involved  Amenca  m  a  woridwide  battle  against  the  forces 

worfd  events'       °^P'''''°"-  "  '"^'^  '°^^^^  °"^  ^°""^'  isolation  fr^m 
Those  Americans  who  remember  Worid  War  II  have  a  profound  resoonsibil- 

Si  '°  J'S  °"  '^^  ^^''°"'  °^  '^^'  ^°"flic»  to  the  generations  that  have 
followed.  Never  again  can  America  be  unprepared,  or  permit  an  a^ressor 

'°  Vrr  °"'      '^  '"'u'^'^'l  "'  ''°^''^  itself  from  events  of  globaE  H- 
cance.  America  must  be  a  leader  in  the  continuing  struggle  for  iSe 

peace.  As  President  John  F.Kennedy  affirmed:  ^  ^ 

"Let  every  nation  know,  whether  it  wishes  us  well  or  ill  that 
we  shall  pay  any  price,  bear  any  burden,  meet  any  hardship,  support 
any  friend,  oppose  any  foe.  in  order  to  assure  the  survival  and 
tne  success  of  liberty. 

?.3  ^"'^"^  ^"  ?'  "'°'^  ^^^°  ^°0'°00  Americans  made  the  ultimate 
^m  ni  npl°./"A''''.>,'^'/°""^^"^  ^""'^"^^  °f  °^^  Nation  and  the  precTous 
War  n?nf  th  ''•^1'  '^^I'u'^^  ^^^  ^""^  ^°  the  noble  veterans  of  Worid 
^MhL  '^/'"'^^/f'l  ^'^^^y  *^^y  ^^'P«^  to  secure.  For  them,  for  their 

a^-NSaT^ea'r^H^at^i^R^em^^^^^^^^^  ^^-^^  '•  --' 

ofTipTJ^'^'^^^'K  •  '^^'^V^'^  ^-  ^"^™N'  P^^^'^^'^t  Of  the  United  States 
ot  America,  do  hereby  proclaim  December  7.  1994,  as  National  Pear  Harbor 
Remembrance  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  in  honor  of  the  Americans  who  served 
at  Pearl  Harbor  I  also  ask  all  Federal  departments  and  agencies,  organizations 
and  mdividuals  to  fly  the  flag  of  the  United  States%t  haif-st?f?Tn  S 
PeLl  Harbor°'  Americans  who  died  as  a  result  of  the  attack  on 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the- United  States  of  America  the  two 
hundred  and  nineteenth. 


[FR  Doc  94-29743 
Filed  n-29-94:  4«8  pml 
Billing  code  3195-Ot-P 


O^TtAJAiUOA^rW^idkn^VN 


Rules  and  Regulations 


61523 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

IDocket  No.  93-SW-22-AD;  Amendment 
3»-«023;  AD  94-19-02]     . 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  206A, 
206A-1,  206B,  206B-1,  206L,  206L-1, 
and  206L-3  Series  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in  the 
airworthiness  directive  (AD),  applicable 
to  Bell  Helicopter  Textron,  Inc.  Model 
206 A,  206A-1,  206B,  206B-1,  206L, 
206L-1,  and  206L-3  series  helicopters, 
that  was  published  in  the  Federal 
Register  on  September  13, 1994  (59  FR 
46913).  This  action  corrects  the  AD 
number  and  the  amendment  number 
that  were  incorrectly  stated  in  the 
subject  line,  immediately  preceding  the 
"AppUcabihty"  statement  in  the  AD.  In 
all  other  respects,  the  original  document 
was  correct. 

DATES:  Effective  December  1, 1994. 
SUPPLEMENTARY  INFORMATION:  On 
September  6, 1994,  the  FAA  issued  AD 
94-07-11,  Amendment  39-8869  (59  FR 
46913,  September  13, 1994),  applicable 
to  Bell  Helicopter  Textron,  Inc.  Model 
206A,  206A-1,  206B,  206B-1,  206L, 
206L-1,  and  2061^3  series  helicopters. 
The  AD  number  and  the  amendment 
number  were  incorrectly  stated  in  that 
AD.  On  page  46915,  in  the  left  column 
h\  the  subject  line  immediately 
preceding  the  "Apphcability" 
statement,  an  incorrect  AD  number  94- 
07-11  and  an  incorrect  Amendment 
number  39-8869  are  stated.  The  correct 
AD  number  is  94-19-02  and  the  correct 
Amendment  number  is  39-9023. 


This  section  of  the  FEDERAL  REGISTER 
contains  regutalory  documents  having  general 
appticability  and  legal  eflect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  tjy 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


JMI 


The  effective  date  of  the  rule  remains 
September  28, 1994. 

Since  no  other  portion  of  the 
regulatory  information  has  been 
changed,  the  final  rule  is  not  being 
republished. 

Issued  in  Fort  Worth.  Texas,  on  Novemljer 
22, 1994. 

James  D.  Erickson, 

Manag^T.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  94-29511  Filed  11-30-94:  8:45  am] 

BILUNG  CODE  4«10-13-|> 


14CFRPart71 

[Airspace  Docket  No.  94-ASO-22] 

Establishment  of  Class  E  Airspace 
Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Mobile,  AL;  Fort  Myers. 
FL;  Tallahassee.  FL;  Columbus,  GA; 
Savannah.  GA  and  Greer,  SC.  Presently 
these  areas  are  designated  as  Class  C 
airspace  when  the  associated  control 
tower  is  in  operation.  However, 
controlled  airspace  to  the  surface  is 
needed  when  the  control  towers  located 
at  these  locations  are  closed.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operations 
when  these  control  towers  are  closed.  A 
minor  correction  is  also  being  made  in 
the  geographic  position  coordinates  for 
the  Fort  Myers,  FL  and  Mobile,  AL 
airports. 

EFFECTIVE  DATE:  0901  UTC,  February  2 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  C.  Bixby,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5589. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  26, 1994,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Mobile  AL;  Fort 
Myers,  FL;  Tallahassee,  FL;  Columbus, 
GA;  Savannah,  GA  and  Greer,  SC,  was 
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published  in  Federal  Register  (59  FR 

53763).  Currently,  this  airspace  is 
designated  Class  C  when  the  associated 
control  tower  is  in  operation  at  these 
locations.  Controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  are  closed  at  Mobile,  AL;  Fort 
Myers,  FL;  Tallahassee.  FL;  Columbus. 
GA;  Savannah,  GA  and  Greer,  SC.  The 
proposed  action  would  provide 
adequate  Class  E  airspace  for  IFR 
operations  at  these  airports  when  these 
control  towers  are  closed.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 

The  coordinates  for  these  airspace 
docket  are  based  on  North  American 
Datum  83.  This  amendment  is  the  same 
as  that  proposed  in  the  notice  except  for 
a  minor  correction  to  the  Fort  Meyers, 
FL  and  Mobile,  AL  geographic  position 
coordinates.  Designations  for  Class  E 
airspace  extending  upward  fi^om  the 
surface  are  published  in  Paragraph  6002 
of  FAA  Order  7400.9B  dated  July  18, 
1994,  and  effective  September  16, 1994. 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  areas  at  Mobile,  AL; 
Fort  Myers,  FL;  Tallahassee,  FL; 
Columbus,  GA;  Savannah,  GA  and 
Greer,  SC  to  provide  controlled  airspace 
to  the  surface  when  the  control  towers 
at  these  locations  are  closed.  In  addition 
the  geographic  position  coordinates  of 
the  Fort  Meyers,  FL,  and  Mobile,  AL 
airports  have  been  corrected. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulaUons  for  which 
Sequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  pro<:edures  and  air  navigation,  it 
is  «:(>rtified  that  this  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Eart  71  . 

Aviation  safety.  Incorporation  by 
reference,  Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  PR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
U.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  luly  18, 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  aimpace  areas 
designated  as  a  surface  area  for  an  airport 


ASO  AL  E2  Mobile  Regional  Airport.  AL 
(New] 

Mobile  Regional  Airport,  AL 
[Lax.  30°41'27"  N..  long.  88''14*34"  W.) 
Within  a  5-mile  radius  of  Mobile  Regional 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effiective  days  and  time  will 
thereafter  by  continuously  published  in  the 
.Airport/Facility  Director\'. 


ASO  FL  E2  Fort  Myers  Southwest  Florida 
Regional  Airport,  FL  (New) 

Southwest  Florida  Regional  Airport.  FL 
(Lat.  26''32'05"  N..  long.  81°45'26"  VV.) 
Within  a  5-mile  radius  of  the  Southwest 
Florida  Regional  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
time  will  thereafter  by  continuously 
published  in  the  Airport/Facility  Directon,'. 


ASO  FL  E2  Tallahas.see  Regional  Airport,  FL 
[New) 

Tallahassee  Regional  Airport,  FL 

(Ut.  30''23'47"  N.,  long.  84''2101"  W.) 

Within  a  5-mile  radius  of  the  Tallahassee 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 


thereafter  by  continuously  published  in  the 
Airport/Facility  Directory. 


ASO  GA  E2  Columbus  Metropolitan  Airport, 
GA  (New) 

Columbus  Metropolitan  Airport.  GA 
(Ut.  32''30'59"  N..  long.  84''56'20"  VV.) 
Within  a  5-mile  radius  of  Columbus 
Metropolitan  Airport,  excluding  that  airspace 
within  Restricted  Area  R-3002.  This  Class  E 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airm^n.  The  effective  days  and 
time  will  thereafter  by  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  G.\  E2  Savannah  International  Airport, 
GA  [New] 

(Lat.  32<'07'40"  N..  long.  81''12'08"  W.) 
Within  a  5-mile  radius  of  the  Savannah 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effiective  days  and  time  will 
thereafter  by  continuously  published  in  the 
Airport/Facility  Directory. 


ASO  Sfi  E2  Greer,  Greenville-Spartanburg 
Airport,  SC  [New] 

(Lat.  34'53'47"  N..  long.  82''13'06"  W.) 
Within  a  5-mile  radius  of  the  Greenville- 
Spartanburg  Airport  This  Class  E  airspace 
urea  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
thereafter  by  continuously  published  in  the 
Airport/Facility  Directorj'. 
***** 

Issued  in  College  Park.  Georgia,  on 
November  10, 1994. 

Michael  J.  Powderiy, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Fegion. 

|FR  Doc.  94-29471  Filed  11-30-94;  8:45  am] 
BILLING  CODE  4910-13-M 


14  CFR  Part  95 

[Docket  No.  27970;  Amdt  No.  386] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  mile. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 


provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  December 
08, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SVV., 
Washington,  D.C.  20591;  telephone: 
(202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  ftequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days.  The  FAA 
Ijas  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 

It,  therefore— -(1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant      - 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February- 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
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that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  95 

Airspace,  Navigation  (Air). 

Issued  in  Washington,  D.C  on  November 
16, 1994. 

ThonuK  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows: 

PART  95— {AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  app.  1348. 1354,  and 
1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(bK2). 

2.  Part  95  is  amended  to  read  as 
follows: 

Revisions  to  Minimum  Enroute  IFR 

ALTITUDES  AND  CHANGEOVER  POINTS 

Amendment  386  Effective  Date.  Decentoer  8 
1994 


From 


To 


MEA        MAA 


From 


To 


MEA 


§95.1001  Direct  Routes— U.S.  i*  amenftod 
to  delete 

Lafayette.  LA         Orich.  LA  Fix  ...  ISOO 

Vort^e. 

§95.6068  VCR  Federal  Airway  66  Is 
amended  to  read  In  part 

Center  Point,         San  Antonio,  4000 

TX  Vortac.  TX  Vortac. 

San  Antonio,         Marcs.  TX  Fix  ..  3100 

TX  Vortac. 
Marcs,  TX  Fix        Grays,  TX  Fix   .  '2900 

•2000-MOCA. 

§96.6093  VCR  Federal  Airway  93  is 
amended  to  read  In  part 

Hails,  PA  Fix  ...     'Snowy,  PA  Fix  "4000 

•5500-MRA 

"3300— MOCA 

§95.6222  VCR  Federal  Airway  222  is 
amended  to  read  In  part 

Marcs,  TX  Fix  ..     Grays.  TX  Fix  ..  '2900 

•200O-UDGA 

§95.6289  VCR  Federal  Airway  289  Is 
amended  to  read  in  part 

Lufkin.  TX  "Pipes.  TX  Fix  .  2400 

Vortac. 
'2400-MRA 


From 


To 


MEA        MAA 


JMI 


§95.7132  Jet  Route  No.  132 

is  added  to 
read. 


Elmira.  NY       Huguenot.         18000      45000 
VOR/  NY 

DME.  Vortac. 

§95.7223  Jet  Route  No.  223 

is  amended 
to  delete. 
Cords,  PA        Elmira,  NY        18000      45000 
Fix.  VOR/ 

DME. 


1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


(FR  Doc.  94-29539  Filed  11-30-94;  8:45  am] 

BILUNQ  CODE  4»ia.1>^ 


14  CFR  Part  97 

[Docket  No.  27974;  Amdt  No.  1634] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Indi\idual  SIAP  copies  may  be 
obtained  from: 


By  Subscription 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  30591: 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  uiuiecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  pubhcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
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emergency  action  of  immediate  fU^t 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
eRiective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
pubUc  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  some 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  November  18, 
1994. 
Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

AccOTdingly.  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 13S4(a). 
1421  and  1510;  49  U.S.C.  106tg);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97^7. 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  •  Effective  February  2.  1995 

Newport.  AR.  Newport  Muni.  VOR/DME 

RWY  18.  Amdt  3 
Newpott.  AR.  Newport  Muni.  NDB  RWY  36. 

Amdt  7 
I-amar,  CO,  Umar  Muni.  VOR  m  GPS  RWY 

18.  Amdt  9 
Wildwood,  N),  Cape  May  County,  VOR  or 

GPS-A.  Amdt  1 
Palestine.  TX.  Palestine  Muni.  VOR/DME  or 

GPS  RWY  17.  Amdt  3 
Palestine.  TX.  Palestine  Muni.  NDB  RWY  17. 

Amdt  3 
Palestine,  TX.  Palestine  Muni.  NDB  or  GPS 

RWY  35.  Amdt  7 

•  *  '  Effective  January  5, 1995 

Meriden,  CT.  Meriden  Markham  Muni,  VOR 

RWY  36,  Amdt  4 
Meriden.  CT,  Meriden  Markham  Muni.  NDB 

RWY  36.  Amdt  8 
Richmond,  IN.  Richmond  Muni,  VOR  or  GPS 

RWY  6,  Amdt  11 
Richmond,  IN,  Richmond  Muni,  VOR  or  GPS 

RWY  24.  Amdt  12 
Richmond.  IN.  Richmond  Muni.  VOR  or  GPS 

RWY  33.  Amdt  1 
Richmond.  IN,  Richmond  Muni,  ILS/DME 

RWY  24,  Amdt  2 
Northampton,  MA,  Northampton.  VOR  or 

GPS-A,  Amdt  3 


Northampton.  MA.  Northampton,  VOR/ 

DME-B,  Amdt  3 
Bamesville,OH.  Bamesville-Bradfield,  VOR 

RWY  27,  Amdt  11,  Cancelled 
Bamesville,  OH,  Bamesville-Bradfield.  VOR/ 

DME  RWY  27,  Oig 
Lorain/Elyria,  OH,  Lorain  Connty  Regional. 

VOR-A,  Amdt  2 
Lorain/Elyria,  OH,  Lorain  County  Regional. 

ILS  RWY  7,  Amdt  6 
Sandusky,  OH,  GrifRng-Sandusky,  VOR  RWY 

27.  Amdt  7 
Sandusky,  OH,  Grifflng-Sandusky,  VOR/DME 

RWY  27.  Amdt  2 
Millington.  TN.  Memphis  NAS.  VOR/DME 

RWY  22.  Orig 

•  *  *  Effective  December  8,  1994 

Bentonville,  AR,  Bentonville  Muni/Louise  M 

Thadden  Field.  VOR  or  GPS-A.  Amdt  tl 
Bentonville.  AR.  Bentonville  Muni/Louise  M 

Thadden  Field.  VOR/DME  or  GPS-B.  Amdt 

4 
Fayetteville.  AR.  Drake  Field.  RADAR-1. 

Orig 
Rogers,  AR,  Rogers  Municipal-Carter  Field, 

VOR  or  GPS  RWY  1 ,  Amdt  1 3 
Rogers,  AR,  Rogers  Municipal-Carter  Field. 

VOR/DME  RWY  19.  Amdt  10 
Rogers,  AR,  Rogers  Municipal-Carter  Field. 

ILS  RWY  19,  Amdt  2 
Springdale,  AR.  Springdale  Muni,  VOR  or 

GPS  RWY  18,  Amdt  14 
Springdale.  AR,  Springdale  Muni,  ILS  RWY 

18,  Amdt  6 
Michigan  City,  IN,  Michigan  City,  VOR  or 

GPS-A,  Amdt  4 
Salt  Lake  City,  UT,  Salt  Uke  City  Intl.  ILS 

RWY  35.  Orig 

*  •  •  Effective  Upon  Publication 

Charlotte,  NC.  Charlotte/Douglas  Intl.  LOC 

BC  RWY  23.  Amdt  10 
Marlin,  TX.  Marlin,  VOR/DME  or  GPS-A. 

Amdt  6 
Waco.  TX,  McGregor  .Muni,  VOR  RWY  17, 

Amdt  9 
Waco.  TX.  Waco  Regional,  VOR  or  GPS  RWY 

14,  Amdt  21 
Waco,  TX.  Waco  Regional.  VOR/DME  or  GPS 

RWY  32.  Amdt  14 
Waco.  TX.  Waco  Regional."  LOC  BC  RWY  1. 

Amdt  10 
Hoquiam.  WA,  Bowerman,  ILS/DME  RWY 

24.  Amdt  1 


REGULATORY  EVALUATION— INSTRUMENT  APPROACH  PfK>CEDURES  (SIAPS) 


SIAPs 


Precision 


Nonpreci- 
sion 


I.  Regulatory  Actions: 

OngmaJ  „ _ Si  950.00 

Amendment . „ 3750.00 

Cancellation _ 

II.  Cak:ulatton  Of  Resulting  Costs: 

A.  Private  Sector  

B.  Consumers  . 


S5055.00 

20155.00 

55.00 


Total  Actions:    S30.965.00 

SutXotal: 
Subtotal: 
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REGULATORY  EVALUATION— INSTRUMENT  APPROACH  PROCEDURES  (SIAPS)-Contlnued 


SIAPs 


Precision        Nonprect- 
sion 


Govemmental  Sector  (Federal  Government)  (Developmerrtal  and 
Processing)  


II 


III.  Benefits/Impacts: 

A.  Benefits. 

j  I  Provide  essential  navigation  procedures  to  cartograptiic  agencies 
'       and  to  IFR  users  of  ttie  National  Airspace  System. 

B.  Impacts.  (Environmental— Energy— Legal) 

No  known  impact 

IV.  Resulting  Costs  do  not  include  Flight  Inspection. 


IFR  Doc  94-29472  Filed  11-30-94;  8:45  am) 
BtUMQ  CODE  4910.13-M 


14CFf)Part97 

P 
[Docket  No.  27975;  Amdt  No.  1635] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800  • 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

a.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 


For  Purchase 

Individual  SIAP  copies  may  be 
-    obtained  fi"om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Fhght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnmient  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 


Subtotal: 


Total: 


30,965.00 


Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SL\Ps 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SL\P  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
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commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  '26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 


reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  November  18, 
1994. 

Thomas  C.  Accardi, 
Director.  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

S«  97.23. 97.25, 97.27, 97.29, 97.31. 97.33. 
97.35    [Antended] 

By  amending:  §97.23  VOR  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SL\Ps;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  '  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FOC  No. 

SIAP 

11/03/94  .„. 

FL 

Ml 

SD 
SD 
SD 
SO 
FL 
FL 
CA 

Ft  Pierce  ^ 
Charlevoix 

Huron 

Huron  

St.  Lucie  County 

FDC  4/6321 
FOC  4/6318 

FDC  4^3?? 
FOC  4/6323 

FDC  4/6324 
FDC  4/aVft 
FDC  4/6339 
FDC  4/6340 
FDC  4/6437 

VOR/DME  OR  GPS  RWY  14  AMOT  7 

11/03/94  .... 

11/03«4  .... 
11/03/94  .... 

Charlevoix  Muni  _. 

Huron  Regionai  ~. 

Huron  Regional _. 

NDB  OR  GPS  RWY  8  AMDT  8.  NDB  OR  GPS 

RWY  26  AMDT  9,  DEP/TKOF  MINS 
NDB  RWY  12  AMDT  20 
LOC/DME  BC  RWY  30  AMDT  1 1 

11/03»4  .... 
11/03/94  .... 
11/04/94  .... 

Huron 

Huron 

Vero  Beach 

Huron  Regional 

Huron  Regional  

Vero  Beach  Muni  

ILS  RWY  12  AMDT  9 
VOR  RWY  12  AMOT  21 
NDB  RWY  1 1R  MADJ  2 

11/04/94  .... 

Vero  Beach  

Vero  Beach  Muni  

NDB  RWY  29L  ORIG 

11/10/94  .... 

San  Francisco  

San  Francisco  IntI 

VOR  RWY  19L  AMOT  8 

San  Francisco 

San  Francisco  Intl 

California 

VOR  RWY  19L  AMDT  8... 

FDC  Date:  11/10/94 

FDC  4/6437/SFO/  FI/P  San  Francisco 
Intl.  San  Francisco.  CA.  VOR  RWY  19L 
AMDT  8...Chg  map  to  SFO  .8  DME.  This 
is  VOR  RWY  19L  AMDT  8A. 

Ft.  Pierce 

St.  Lucie  Coimty 

Florida 

VOR/DME  or  GPS  RWY  14  AMDT  7... 

FDC  Date:  11/03/94 

FDC  4/6321/FPR/  FI/P  St  Lucie 
County.  FL  Pierce.  FL.  VOR/DME  or 
GPS  RWY  14  AMDT  7...MSA  from  VRB 
VORTAC  2100.  This  becomes  VOR/ 
DME  or  GPS  RWY  14  AMDT  7A. 

Vero  Beach 

Vero  Beach  Muni 

Florida 

NDB  RWY  IIR  AMDT  2... 

FDC  Date:  11/04/94 

FDC  4/6339/VRB/  FI/P  Vero  Beach 
Muni.  Vero  Beach.  FL.  NDB  RWY  llR 
AMDT  2...MSA  hxjm  VEP  NDB  2100. 
This  becomes  NDB  RWY  llR  AMDT 
2A. 


Vero  Beach 

Vero  Beach  Muni 

Florida 

NDB  RWY  29L  ORIG... 

FDC  Date:  11/04/94 

FDC  4/6340/VRB/  FI/P  Vero  Beach 
Muni,  Vero  Beach,  FL.  NDB  RWY  29L 
ORIG...MSA  from  VEP  NDB  2100.  This 
becomes  NDB  RWY  29L  ORIG  A. 

Charlevoix 

Charlevoix  Muni 

Michigan 

NDB  or  GPS  RWY  8  AMDT  8,  NDB  or 

GPS  RWY  26  AMDT  9.  DEP/TKOF 

MINS... 
FDC  Date:  11/03/94 

FDC  4/6318/CVX/  Fl/P  Charlevoix 
Muni,  Charlevoix,  MI.  NDB  or  GPS 
RWY  8  AMDT  8,  NDB  or  GPS  RWY  26 
AMDT  9,  DEP/TKOF  MINS...Change  all 
reference  to  RWY  8-26  to  RWY  9-27. 
This  is  NDB  or  GPS  RWY  9  AMDT  8A, 
NDB  or  GPS  RWY  27  AMDT  9A,  and 
departure  procedures/takeoff  mins 
AMDT2A. 

Huron 

Huron  Regional 

South  Dakota 

NDB  RWY  12  AMDT  20... 


JMI 


FDC  Date:  11/03/94 

FDC  4/6322/HON/  H/P  Huron 
Regional.  Huron,  SD.  NDB  RWY  12 
AMDT  20.. .Circling  MDA  1820/HAA 
532  CAT  A,  B,  C.  This  is  NDB  RWY  12 
AMDT  20A. 

Huron 

Huron  Regional 

South  Dakota 

LOC/DME  BC  RWY  30  AMDT  11... 

FDC  Date:  11/03/94 

FDC  4/6323/HON/  FI/P  Huron 
Regional.  Huron.  SD.  LOC/DME  BC 
RWY  30  AMDT  ll...archng  MDA  1820/ 
HAA  532  CAT  A.  B.  C.  This  is  LOG/ 
DME  BC  RWY  30  AMDT  11a. 

Huron 

Huron  Regional 
South  Dakota 
ILS  RWY  12  AMDT  9... 
FDC  Date:  11/03/94 

FDC  4/6324/HON/  FI/P  Huron 
Regional,  Huron,  SD.  ILS  RWY  12 
AMDT  9...Circling  MDA  1820/HAA  532 
CAT  A,  B,  C.  This  is  ILS  RWY  12  AMDT 
9A. 

Huron) 

Huron  Regional 


South  Dakota 

VOR  RWY  12  AMDT  21... 

FDC  Date:  11/03/94 

FDC  4/6325/HON/  FI/P  Huron 
Regional.  Huron.  SD.  VOR  RWY  12 
AMDT  21...CircUng  MDA  1820/HAA 
532  CAT  A,  B.  C  This  is  VOR  RWY  12 
AMDT  21A. 

[FR  Doc.  94-29473  Filed  11-30-94;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  103 
[Docket  No.  91 N-0141] 

Quality  Standards  for  Foods  With  No 
Identi^  Standards;  Bottled  Water 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARir:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
standard  of  quality  regulations  for 
bottled  water  to  estabUsh  or  modify 
allowable  levels  for  9  inorganic 
chemicals  (lOCs)  and  26  synthetic 
organic  diemicals  (SOC's),  including  11 
synthetic  volatile  organic  chemicals 
(VOC's).  14  pesticides,  and 
polychlorinated  biphenyls  (PCB's). 
FDA,  however,  is  not  taking  final  action 
at  this  time  to  adopt  the  maximum 
contaminant  levels  (MCL's)  of  the 
Environmental  Protection  Agency  (EPA) 
for  the  pesticides  aldicaib,  aldicarb 
sulfone.  and  aldicarb  sulfoxide  as 
allowable  levels  in  bottled  water 
because  EPA  has  stayed  the  effective 
date  of  the  MCL's  for  these  pesticides  in 
public  drinking  water  pending  further 
review.  Further,  FDA  is  not  adopting 
EPA's  MCL  for  asbestos  as  an  allowable 
level  in  the  quahty  standard  for  bottled 
water  because  the  agency  finds  that  a 
level  for  this  contaminant  is  not  needed 
for  bottled  water.  FDA  concludes  that 
available  data  and  information  on  the 
occurrence  of  asbestos  in  source  waters 
for  bottling  or  in  bottled  water  products 
do  not  support  the  need  to  establish  a 
quality  standard  for  asbestos  in  bottled 
water  at  this  time.  This  final  rule  will 
ensure  that  the  minimum  quality  of 
bottled  water,  as  affected  by  the  above 
35  chemicals,  remains  comparable  with 
the  quality  of  pubUc  drinking  water  that 
meets  EPA's  standards. 
DATES:  Effective  May  30, 1995.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporations  by 
reference  in  accordance  with  5  U.S.C 


552(a)  and  1  CFR  part  51  of  certain 
publications  in  21  CFR  103.35(d)(3), 
effective  May  30, 1995. 
FOR  FURTHCR  INFORMATION  CONTACT: 
Henry  «;  Kim,  Center  for  Food  Safety 
and  Applied  NutriUon  (HFS-306),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-205-4681.  ' 

SUPPLEMENTARY  INFORMATION: 


L  Background 

Under  section  410  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  349).  whenever  EPA 
prescribes  interim  or  revised  National 
Primary  Drinking  Water  Regulations 
(NTDWR's)  under  section  1412  of  the 
Public  Health  Service  Act  (The  Safe 
Drinking  Water  Act  (SDWA)  (42  U.S.C 
300f  through  300J-9)).  FDA  is  required 
to  consult  with  EPA  and  either  amend 
its  regulations  for  bottled  drinking  water 
{21  CFR  103.35)  or  pubUsh  in  the 
Federal  Register  its  reasons  for  not 
making  such  amendments. 

In  the  Federal  Register  of  January  30 
1991  (56  FR  3526).  EPA  published  a 
final  rule  (hereinafter  referred  to  as  tbe 
January  1991,  final  rule)  promulgating 
NPDWR's  consisting  of  MCL's  or 
treatment  technique  requirements  for  26 
SOCs  and  7  IOC's,  hi  that  same  final 
rule,  EPA  also  established  National 
Secondary  Drinking  Water  Regulations 
(NSDWR's)  consisting  of  secondary 
maximum  contaminant  levels  (SMCL's) 
for  2  IOC's  (aluminum  and  silver). 
Moreover,  in  the  Federal  Register  of 
July  1.  1991  (56  FR  30266),  EPA 
pubhshed  a  final  rule  (hereinafter 
referred  to  as  the  July  1991,  final  rule) 
promulgating  NPDWR's  consisting  of 
MCL's  for  one  IOC  (barium)  and  four 
SOC's  (aldicarb,  aldicarb  sulfone, 
aldicaih  sulfoxide,  and 
pentachlorophenol). 

In  accordance  with  section  410  of  the 
act,  in  the  Federal  Register  of  January 
5, 1993(58  FR  382),  FDA  published  a 
proposal  (hereinafter  referred  to  as  the 
January  1993.  proposal)  to  adopt  as 
allowable  levels  in  the  quality  standard 
for  bottled  water  EPA's  SMCL's  for  two 
IOC's  (aluminum  and  silver)  and  EPA's 
MCL's  for  8  IOC's  and  28  SOC's. 
including  10  VOC's.  17  pesUcides.  and 
PCB's.  hi  addition,  FDA  proposed  to 
adopt  as  an  allowable  level  in  the 
bottled  water  quahty  standard  the  MCL 
for  pora-dichlorobenzene  (p-DCB)  that 
EPA  had  estabUshed  in  its  final  rule  of 
July  8, 1987  (52  FR  25960).  FDA 
originally  intended  to  adopt  the  SMCL 
that  EPA  had  proposed  for  p-DCB  in  the 
Federal  Register  of  May  22, 1989  (54  FR 
22062  at  22138),  but  EPA  deferred 
establishing  an  SMCL  for  this  chemical 
in  its  January  1991,  final  rule.  Further, 


FDA  did  not  propose  to  establish 
allowable  levels  for  acrylamide  and 
epichlorohydrin  (EPA  established 
treatment  technique  requirements  for 
these  two  SOC's  in  the  January  1991. 
final  rule)  in  the  quality  standard  for 
bottled  water  because  EPA  determined 
that  establishing  MCL's  for  these 
chemicals  (used  as  fiocculents  in  public 
drinking  water)  was  not  feasible,  and 
because  FDA  regulations  issued  under 
the  Food  Additives  Amendment  of  1958 
(Pub.  L.  85-929)  prohibit  unsafe  use  of 
acrylamide  and  epichlorohydrin  (as 
flocculents)  in  the  production  of  bottled 
water. 

On  November  8, 1990,  the  Nutrition 
LabeUng  and  Education  Act  of  1990 
(Pub.  L.  101-535)  was  enacted.  This  law 
removed  standard  of  quality 
rulemakings  from  the  list  of  rulemakings 
subject  to  the  formal  rulemaking 
procedure  in  section  701(e)  of  the  act 
(21  U.S.C.  371(e)).  FDA,  therefore, 
proposed  the  amendments  to  the  bottled 
water  quahty  standard  for  the  39 
chemical  contaminants  using  notice  and 
comment  procedures  under  section 
701(a)  of  the  act  (21  U.S.C.  371(a)). 
Interested  persons  were  given  until 
March  8, 1993,  to  comment  on  the 
proposed  regulation. 

n.  Summary  of  and  Reqmnse  to 
Comments 

A.  Summary  of  Comments 

FDA  received  approximately  130 
responses  to  the  Januar>'  5, 1993, 
proposal,  fi^m  industry,  consumers, 
trade  associations.  Federal  Government 
officials.  State  government  agencies,  and 
consumer  advocacy  organizations.  Each 
of  the  responses  contained  one  or  more 
comments.  The  comments  generally 
supported  the  proposal.  Many 
comments  addressed  issues  that  are 
outside  the  scope  of  the  proposal  (e.g.. 
allowable  levels  for  total 
trihalomethanes  (TTHM).  chlorine, 
phenol,  and  fluoride  in  the  quality 
standard  for  bottled  water)  and  thus  will 
not  be  discussed  here.  A  number  of 
comments  suggested  modifications  to. 
or  were  opposed  to,  various  provisions 
of  the  proposal.  A  summary  of  the 
suggested  changes,  the  opposing 
comments,  and  the  agency's  responses 
follows. 

B.  Response  to  Comments 

1.  Many  comments  opposed  FDA's 
proposal  to  adopt  as  allowable  levels 
EPA's  MCL's  for  barium,  chromium, 
selenium,  and  2-,4,5-TP  (Silvex)  and 
EPA's  SMCL  for  silver  because  EPA's 
levels  for  these  five  chemical 
contaminants  in  public  drinking  water 
are  higher  than  the  existing  allowable 
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levels  for  these  contaminants  in  the 
bottled  water  quality  standard.  One 
comment  maintained  that  bottlers  can 
meet,  and  have  met,  without  exception, 
the  more  stringent  allowable  levels  for 
these  five  chemicals  in  bottled  waters 
without  undue  economic  hardship  and 
will  probably  continue  to  meet  the  more 
stringent  levels.  The  comment  further 
argued  that  FDA  did  not  provide  any 
scientific,  health,  or  practical  reasons 
for  proposing  to  change  the  existing 
allowable  levels  for  these  chemical 
contaminants. 

One  conunent  from  a  State 
government  agency  urged  FDA  to  adopt 
its  State  drinking  water  standards  for 
chlordane,  ethylene  dibromide,  and  p- 
DCB  as  allowable  levels  in  the  bottled 
water  quahty  standard.  The  comment 
stated  that  its  calculated  Excess  Lifetime 
Cancer  Risk  (ELCR)  of  about  6  in 
100.000  equates  to  a  level  of  0.0005 
milUgram  per  liter  (mg/L)  for  chlordane, 
and  it  urged  the  agency  to  adopt  this 
level  as  the  allowable  level  in  bottled 
water  instead  of  EPA 's  MCL  of  0.002 
mg/L.  For  ethylene  dibromide,  the 
comment  maintained  that  its  ELCR 
calculation  of  approximately  1  in  10,000 
equates  to  a  level  of  0.00002  mg/L, 
which  FDA  should  adopt  as  the 
allowable  level  for  this  chemical  in 
bottled  water  instead  of  the  0.00005  mg/ 
L  established  by  EPA.  Finally,  the 
comment  stated  that  it  has  classified  p- 
DCB  as  a  probable  human  carcinogen 
and  has  calculated  the  ELCR  of 
approximately  1  in  100,000  for  this 
chemical  at  a  level  of  0.005  mg/L.  The 
comment  further  argued  that  FDA  had 
originally  intended  to  adopt  the  SMCL 
of  0.005  mg/L  that  EPA  had  proposed  on 
May  22, 1989  (54  FR  22062  at  22138), 
based  on  a  reported  odor  detection 
threshold  for  p-DCB  of  0.003  mg/L. 
Therefore,  based  on  both  the  health  and 
aesthetic  criteria,  the  comment  urged 
FDA  to  adopt  an  allowable  level  of 
0.005  mg/L,  rather  than  EPA's  MCL  of 
0.075  mg/L,  for  p-DCB  in  the  quality 
standard  for  bottled  water. 

A  comment  from  another  State 
government  agency  stated  that,  based  on 
its  policy  to  reduce  to  the  lowest  level 
feasible  all  drinking  water  contaminants 
that  may  cause  cancer,  birth  defects,  or 
other  chronic  diseases,  it  has 
established  standards  for  bottled  water 
that  are  more  stringent  than  EPA's 
MCL's  for  many  of  the  chemical 
contaminants  that  FDA  proposed  to 
adopt  as  allowable  levels  in  bottled 
water.  Specifically,  these  chemicals  are 
barium,  chromium,  selenium,  cjs-1,2- 
dichloroethylene,  trans-1,2- 
dichloroethylene,  monochlorobenzene, 
xylenes,  caibofuran,  chlordane,  ethylene 
dibromide,  heptachlor,  heptachlor 


epoxide.  2,4,5-TP  (Silvex),  and  silver. 
The  comment  further  stated  that  a 
survey  of  out-of-state  bottlers  that 
currently  ship  bottled  waters  into  this 
State  indicated  that  compUance  with  the 
State's  standards  has  not  caused  any 
negative  economic  impact  or  undue 
burden  on  interstate  commerce  to  any  of 
the  bottlers.  Therefore,  the  comment 
urged  FDA  to  adopt  either  its  (the 
State's)  standards  or  EPA's  MCL's* 
whichever  are  lower,  as  allowable  levels 
for  these  chemical  contaminants  in  the 
bottled  water  quality  standard. 

FDA  disagrees  with  the  comments' 
call  for  the  retention  of  the  existing 
allowable  levels  in  its  bottled  water 
quality  standard  that  are  lower  than 
EPA's  standards  for  barium,  chromium, 
selenium,  2,4,5-TP  (Silvex),  and  silver. 
Further,  FDA  is  not  persuaded  by  the 
comments'  suggestions  that  the  agency 
adopt  drinking  water  standards 
established  by  individual  States  that  are 
more  stringent  than  EPA's  standards  as 
allowable  levels  in  the  bottled  water 
quality  standard  (e.g.^  for  chlordane, 
ethylene  dibromide,  p-DCB,  or  any  other 
chemical  contaminants  addressed  in 
this  final  rule).  FDA  recognizes  that 
many  water  bottlers  can  and  do  produce 
bottled  water  products  with  levels  of 
chemical  contaminants  that  are  lower 
than  EPA's  standards  without  undue 
economic  hardship.  However,  based  on 
three  factors.  FDA  has  decided  not  to 
adopt  allowable  levels  for  most 
contaminants  in  bottled  water  that  are 
lower  than  EPA's  standards  for  public 
drinking  water. 

First,  no  Federal  mandate  exists  that 
requires  that  bottled  water  be  of  a  better 
quality  than  public  drinking  water,  or 
that  there  be  stricter  limits  for 
contaminants  for  bottled  water  than  for 
public  drinking  water.  When  FDA 
originally  established  a  standard  of 
quality  for  bottled  water  (38  FR  32558, 
November  26. 1973).  it  stated  that  the 
quality  of  tap  and  bottled  water  can  vary 
widely  because  of  the  different  nature  of 
available  source  waters  (e.g., 
underground  wells  or  springs  or  surface 
waters  such  as  rivers  and  lakes)  and 
treatment  techniques  (e.g.,  chemical 
precipitation  and  flocculation,  pH 
treatments,  filtration,  softening, 
chlorination,  and  fluoridation,  and 
substitution  of  minerals),  and  that,  thus, 
there  is  no  basis  for  assuming  that 
bottled  water  is  better  in  quality  than 
tap  water.  FDA,  therefore,  adopted  the 
U.S.  Public  Health  Drinking  Water 
Standards  (27  FR  2152,  March  6. 1962), 
which  were  considered  minimum 
standards  based  on  health  criteria  for 
public  drinking  water,  to  represent  the 
minimum  standard  of  quality  for  bottled 
water.  Moreover,  section  410.  which 


was  added  to  the  act  in  1974  under  the 
SDWA  (Pub.  L  93-523),  does  not 
mandate  that  FDA  establish  stricter 
standards  for  bottled  water  than  for 
public  drinking  water.  Rather,  as  the 
legislative  history  states,  it  directs  FDA 
"•  *  *  to  amend  [the]  regulations 
applicable  to  bottled  drinking  water  to 
take  account  of  the  administrator's 
[EPA's]  action"  (Ref.  2). 

Second,  in  carrying  out  its  mandate 
under  section  410  of  the  act,  FDA's 
policy  has  been  to  maintain  a  minimum 
quality  standard  for  bottled  water  that  is 
compatible  with  EPA's  drinking  water 
standards  for  contaminants  that  may  be 
expected  to  be  present  in  bottled 
drinking  water.  Such  a  regulatory 
approach  maintains  consistency 
between  Federal  agencies  (i.e.,  FDA  and 
EPA)  in  the  regulation  of  identical 
contaminants  in  similar  products  (i.e., 
bottled  water  and  tap  water);  prevents 
duplication  of  effort,  and  the  resulting 
waste  of  financial  and  personnel 
resources,  by  Federal  agencies  in 
evaluating  the  health  effects  of 
contaminants  in  drinking  water,  and 
prevents  public  confusion  in 
determining  which  Federal  agency 
standards  for  contaminants  in  drinking 
water  (whether  it  is  obtained  from  a 
bottle  or  bom  a  tap)  are  more 
appropriate  for  protecting  the  public 
health.  In  this  regard,  FDA  will 
generally  rely  on  EPA's  efforts  in 
judging  the  adequacy  of  NPDWR's  for 
the  protection  of  the  public  health  and 
in  judging  the  adequacy  of  the  National 
Secondary  Drinking  Water  Regulations 
(NSDWR's)  for  the  control  of  aesthetic 
characteristics  affecting  consumer 
acceptance  of  drinking  water.  FDA, 
therefore,  will  generally  adopt  the 
MCL's  (NPDWR's)  and  SMCL's 
(NSDWR's)  prescribed  by  EPA,  the 
agency  with  the  primary  responsibility 
for  these  standards,  as  allowable  levels 
in  the  quaUty  standard  for  bottled  water. 

However,  in  unusual  circumstances, 
for  public  health  protection,  FDA  may 
conduct  its  own  review  of  health  effect 
studies  on  a  contaminant  in  bottled 
water  or  may  establish  an  allowable 
level  for  a  contaminant  that  is  lower 
than  EPA's  standard  for  that 
contaminant  in  public  drinking  water. 
For  example,  in  the  Federal  Register  of 
May  25, 1994  (59  FR  26933)  FDA 
established  an  allowable  level  for  lead 
in  bottled  water  that  is  lower  than  EPA's 
standard  for  lead  in  public  drinking 
water.  Significant  unavoidable 
contamination  of  public  drinking  water 
with  lead  is  the  result  of  corrosion  of 
lead-containing  materials  in  public 
water  distribution  systems.  Therefore, 
instead  of  establishing  an  MCL  for  lead 
in  public  drinking  water,  EPA  chose  to 
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establish  treatment  technique 
requirements  for  controlling  lead  levels 
in  public  drinking  water  when  more 
than  10  percent  of  the  targeted  tap  water 
samples  contain  lead  levels  above  0.015 
mg/L.  However,  because  bottlers  do  not 
use  the  public  water  distribution 
systems  to  deliver  their  finished 
products,  and  because  source  waters  for 
bottling  generally  are  free  of  significant 
lead  contamination.  FDA  established  a 
lower  allowable  level  of  0.005  mg/L  for 
lead  in  battled  water. 

FDA  believes  that  this  allowable  level 
for  lead  in  bottled  water  is  consistent 
with  EPA's  maximum  contaminant  level 
goal  (MCLG)  of  zero  for  lead  because  it 
is  the  lowest  level  that  can  be  measured 
reliably  with  the  best  available 
analytical  methods  for  enforcement 
action,  and  because  it  will  provide 
public  health  protectfon  at  least 
equivalent  to  that  provided  by  EPA's 
standard  for  lead  in  public  drinking 
water.  Nevertheless,  generally,  FDA  will 
rely  on  EPA's  standards  for  most 
contaminants  in  public  drinking  water 
as  being  protective  of  the  public  health 
and  will  adopt  those  standards  as 
allowable  levels  in  the  quality  standard 
for  bottled  water. 

Third.  FDA  believes  that  establishing 
allowable  levels  for  contaminants  in 
bottled  water  that  are  lower  than  EPA's 
standards  will  lead  the  public  to 
perceive  that  bottled  water  is  of  better 
quality  than  tap  water.  This  perception 
will  not  necessarily  be  true,  however. 
For  example,  the  existing  allowable 
levels  for  barium,  chromium,  selenium, 
2,4.5-TP  (Silvex),  and  aluminum  are  the 
US.  Public  Health  Drinking  Water 
Standards  (27  FR  2152.  March  6, 1962) 
which  FDA  adopted  when  the  agency 
originally  established  the  bottled  water 
quahty  standard  on  November  26, 1973 
(38  FR  32558).  However,  in  1991  (56  FR 
3526  and  56  FR  30266),  based  on  its 
evaluation  of  current  available  health 
effects  information  for  these  five 
chemical  contaminants  in  drinking 
water.  EPA  estabUshed  public  drinking 
watw  standards  that  were  less 
restrictive  than  the  existing  allowable 
levels  in  the  bottled  water  quahty 
standard.  Consequently,  before 
proposing  to  adopt  EPA's  standards  for 
these  five  chemical  contaminants  in  the 
quahty  standard  for  bottled  water,  FDA 
considered  EPA's  evaluation  of  the 
health  effects  information  on  these  five 
contaminants.  Based  upon  this 
consideration,  FDA  finds  that  no 
significant  difference  exists,  with 
respect  to  providing  public  health 
protection,  between  EPA's  standards 
and  the  lower  existing  allowable  levels 
in  the  bottled  water  quality  standard. 
Thus.  FDA  pjncludes  that  adopting 
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EPA's  standards  for  these  five  chemical 
contaminants  as  allowable  levels  will 
protect  the  public  health  without 
leading  the  public  to  perceive  that 
bottled  water  is  of  better  quahty  than 
tap  water. 

As  stated  above,  before  proposing  to 
adopt  EPA's  MCL's  for  barium, 
diromium.  selenium,  and  silvex  and  its 
SMCL  for  silver  as  allowable  levels  in 
bottled  water,  FDA  considered  EPA's 
review  of  the  available  health  effects 
information  for  these  chemical 
contaminants  in  drinking  water.  Based 
on  its  review  of  the  available 
toxicological  studies.  EPA  established 
MCLG's,  which  are  health  goals  that  are 
based  solely  on  considerations  of 
protecting  the  pubUc  fitjm  adverse 
effects  of  drinking  water  contamination, 
for  barium,  chromium,  selenium,  and 
silvex.  In  addiUon,  EPA  established  * 
MCL's,  which  are  set  as  close  as  feasible 
to  the  MCLG's.  For  these  four  chemical 
contaminants,  the  MCL's  are  the  same  as 
the  MCLG's.  Therefore,  the  MCL's  for 
barium,  chromium,  selenium,  and  silvex 
will  frilly  protect  the  public  fit)m  the 
adverse  health  effects  of  these  four 
chemical  contaminants. 

Furthermore,  as  discussed  in  the 
January  1993.  proposal,  EPA  established 
an  SMCL  for  silver  to  protect  the  general 
public  from  the  adverse  cosmetic  effect 
of  argyria  (a  discoloration  of  the  skin) 
from  hfetime  exposure  to  this  chemical 
FDA  proposed  to  adopt  this  level  in  the 
quality  standard  because  the  bottled 
water  quality  standard  should  protect 
the  consumer  from  any  adverse  effects 
on  the  body. 

In  the  case  of  p-DCB,  FDA  did  intend 
to  propose  to  establish  an  allowable 
level  of  0.005  mg/L  based  on  EPA's 
proposed  SMCL  for  this  chemical 
However,  as  discussed  in  the  January 
1993,  proposal.  FDA  proposed  to  adopt 
EPA's  existing  MCL  of  0.075  mg/L  for  p- 
DCB  as  the  allowable  level  in  bottled 
water  because  EPA  had  not  established 
an  SMCL  for  this  chemical.  EPA  still  has 
not  done  so.  Should  EPA  establish  an 
SMCL  for  p-DCB  in  the  future.  FDA  will 
consider  revising  the  allowable  level  for 
this  chemical  in  bottled  water  to  reflect 
the  SMCL. 

In  summary,  for  the  chemical 
contaminants  addressed  in  this  final 
rule  (including  barium,  chromium, 
selenium,  silvex.  chlordane,  ethylene 
dibromide.  and  p-DCB).  based  upon  its 
review  of  EPA's  evaluation  of  available 
health  and  aesthetic  effect  information 
for  these  chemical  contaminants  in 
drinking  water.  FDA  considers  EPA's 
standards  to  be  adequate  to  protect  the 
public  health  and  to  control  the 
aesthetic  characteristics  affecting 
consumer  acceptance.  Therefore,  for  the 


reasons  discussed  above.  FDA 
concludes  that  adopting  EPA's  MCL's 
and  SMCL's  for  the  chemical 
contaminants  addressed  in  this  final 
rule  as  allowable  levels  in  the  standard 
of  quahty  for  bottled  water  is 
appropriate  to  protect  the  pubhc  fitwn 
the  adverse  health  effects  of  these 
chemical  contaminants  in  bottled  water, 

2.  One  comment  contended  that 
FDA's  proposal  to  adopt  EPA's  MCL's 
for  the  majority  of  the  chemical 
contaminants  as  allowable  levels  in 
bottled  water  is  flawed  because  the 
agency  overiooks  the  critical  difference 
between  public  drinking  water  and 
botUed  water.  The  comment  maintained 
mat.  because  no  practical,  economically 
feasible  method  exists  to  remove  most  of 
the  contaminants  from  a  municipal 
water  supply,  EPA's  MCL's  are 
considerably  more  permissive  than  its 
MCLG's,  which  are  based  solely  on 
health  concerns.  However,  the  comment 
asserted  that  carbon  filtration  of  source 
water  before  bottling  is  a  standard  good 
manufacturing  practice  within  the 
bottled  water  industry,  and  therefore, 
bottled  water  should  not  contain  any 
le\'els  of  contaminants  (e.g.,  pesticides 
and  a  number  of  other  contaminants 
addressed  in  FDA's  proposal)  that  can 
be  readily  removed  by  filtration  with 
granulated  activated  carbon.  The 
comment  further  argued  that  EPA's 
MCLG's  for  many  contaminants  are 
attainable  in  bottled  water  and  urged 
FDA  to  adopt  EPA's  MCLG's  as 
allowable  levels  in  the  bottled  water 
quality  standard  for  all  contaminants 
that  can  be  removed  by  carbon  filtration. 
A  second  comment  also  expressed  the 
view  that  the-quality  standard  for 
bottled  water  should  be  more  stringent 
than  the  standards  for  public  drinking 
water.  The  comment  ai>gued  that  EPA 
erroneously  sets  MCL's  for 
contaminants  at  levels  based  on 
analytical  testing  limitations  rather  than 
at  lower  levels  that  can  be  achieved  by 
treatment  technologies  (e.g..  granulated 
activated  carbon  filtration  or  aeration) 
and  urged  FDA  not  to  adopt  the  sa  ne 
logic  for  bottled  water.  The  comment 
further  argued  that,  because  the  bottled 
water  industry  can  afford  more 
sophisticated  treatment  technologies 
and  the  services  of  the  most 
sophisticated  laboratories,  allowable 
levels  for  contaminants  in  bottled  water 
should  ideally  meet  the  MCLG's  that 
EPA  establishes  for  those  contaminants 
When  an  MCLG  of  zero  for  a 
contaminant  cannot  be  achieved,  the 
comment  maintained  that  FDA  should 
establish  the  lowest  level  that  can  be 
achieved  by  the  best  available  treatment 
technologies  and  set  monitoring 
requirements  at  the  level  of  detection 
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achievable  by  the  best  laboratories  in 
the  country. 

FDA  acknowledges  that  it  is  more 
economically  feasible  for  water  bottlers 
than  for  public  water  systems  to  use  the 
best  available  treatment  technologies 
(e.g.,  carbon  filtration)  to  achieve  lower 
levels  than  EPA's  standards  for  many 
chemical  contaminants  in  bottled  water. 
Moreover,  FDA  recognizes  that  many 
water  bottlers  do  produce  bottled  water 
products  with  levels  of  chemical 
contaminants  that  are  lower  than  EPA's 
standards. 

Nevertheless,  as  stated  above,  FDA 
concludes  that,  in  general,  adopting 
EPA's  standards  for  chemical 
contaminants  as  allowable  levels  in 
bottled  water  is  appropriate  because  it 
will  protect  the  public  health,  maintain 
consistent  standards  for  identical 
contaminants  in  bottled  and  tap  water, 
prevent  duplication  of  efforts  between 
FDA  and  EPA  in  evaluating  the  effects 
of  contaminants  in  drinking  water, 
prevent  public  confusion  concerning  the 
signiHcance  of  diffierent  standards  for 
bottled  water  and  public  drinking  water, 
and  not  foster  public  perception  that 
bottled  water  is  required  to  be  of  better 
quality  than  tap  water.  Therefore,  FDA 
will  generally  adopt  EPA's  standards  for 
chemical  contaminants  in  public 
drinking  water  as  an  allowable  level  in 
the  quality  standard  for  bottled  water. 
Consequently,  FDA  will  not  require 
bottlers  to  use  treatment  technologies  to 
achieve  lower  levels  of  contaminants  in 
bottled  water  in  cases  where  FDA 
beUeves  tbat  it  is  appropriate  to  adopt 
EPA's  MCL's  as  allowable  levels  for 
bottled  water. 

FDA  disagrees  with  the  comment  that 
states  that  EPA's  MCL's  are  considerably 
more  permissive  than  its  MCLG's.  As 
shown  in  Table  1,  in  all  cases  in  which 
the  MCLG  is  above  zero  for  chemical 
contaminants  addressed  in  this  final 
rule,  EPA  established  the  MCL  at  the 
same  level  as  the  MCLG  (52  FR  25690, 
56  FR  3526,  and  56  FR  30266).  FDA 
recognizes  that,  as  shown  in  Table  1, 
EPA  established  MCL's  at  levels  that  are 
different  than  the  MCLG's  in  all  cases  in 
which  the  MCLG  is  zero  (EPA 
establishes  MCLG's  of  zero  for  chemical 
contaminants  that  are  known  or 
probable  human  carcinogens  (category  1 
chemicals)).  However,  EPA  established 
the  MCL's  for  these  category  1 
chemicals  as  close  as  feasible  to  the 
MCLG's  of  zero. 


TABLE  1.— EPA'S  MCLG'S  AND  MCL'S 

FOR  Chemical  Contaminants  Ad- 
dressed IN  This  Final  Rule 


Contaminant 


Barium 

Cadmium 

Chromium  

Mercury 

Nitrate  

Nitrite 

Total  Nitrate  and  Ni- 
trite   

Selenium 

o-Dictilorobenzene  .... 

p-Dichlorot)enzene  .... 

c/s-1,2- 
Dichloroettiylene  .... 

trans- 1 ,2- 
Dichloroethylene .... 

Ettiylbenzene  

MSnochlorot}enzene  . 

Styrene 

Toluene 

Xylenes  , 

Atrazine 

Cartwfuran 

2,4-D  

Lindane  

Mettioxyctikx 

2,4.5-TP  (Silvex)  

1 ,2-Dichloropropane  . 

Tetractiloroettiylene  .. 

Alactilor  

Ctilordane  

1 ,2-Ditxomo-3- 
chloropropane  

Ettiylene  dibromide  ... 

Heptachlor 

Heptachlor  epoxide  ... 

Polychlonnated 
txptienyls  

Toxaphene  

Pentachioroptienol  .... 

Aluminum'  

SiNer '  


MCLG 
(mgrt.) 


2 

0.005 
0.1 
0.002 
10 
1 

10 
0.05 
0.6 
0.075 

0.07 

0.1 
0.7 
0.1 
0.1 
1 
10 

0.003 
0.04 
0.07 
0.0002 
0.04 
0.05 
0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 


MCL 

(mg/L) 


2 

0.005 
0.1 
0.002 
10 
1 

10 
0.05 
0.6 
0.075 

0.07 

0.1 
0.7 
0.1 
0.1 
1 

10 

0.003 
0.04 
0.07 
0.0002 
0.04 
0.05 
0.005 
0.005 
0.002 
0.002 

0.0002 
0.00005 
0.0004 
0.0002 

0.0005 

0.003 

0.001 


'  EPA  estat)listied  SMCL  only. 

Under  the  SDVVA,  the  term  "feasible" 
is  defmed  as  "feasible  with  the  use  of 
the  best  technology,  treatment 
techniques,  and  odier  means,  which  the 
Administrator  (EPA)  finds,  after 
examination  for  efficacy  under  field 
conditions  and  not  solely  under 
laboratory  conditions,  are  available 
(taking  costs  into  consideration)."  Thus, 
when  EPA  establishes  an  MCLG  of  zero 
for  a  chemical  contaminant,  it  sets  the 
MCL  at  the  lowest  level  that  can  be 
achieved  by  the  best  treatment 
technologies  available  and  that  can  be 
measured  reliably  by  laboratories 
certified  by  the  States  or  by  EPA  for 
water  analysis  under  routine  laboratory 
operating  conditions.  Furthermore, 
when  EPA  establishes  an  MCL  for  a 
contaminant,  it  evaluates  the  health 
risks  associated  with  various  levels  of 
that  contaminant  to  ensure  that  the  MCL 
is  protective  of  the  public  health. 


Consequently,  when  FDA  adopts 
EPA's  MCL  for  chemical  contaminants 
as  allowable  levels  in  the  quality 
standard  for  bottled  water,  in  many 
cases  it  is  adopting  allowable  levels  that 
are  equivalent  to  EPA's  MCLG's. 
Moreover,  when  FDA  adopts  EPA's 
MCL's  for  category  1  chemicals  as 
allowable  levels  in  the  quality  standard 
for  bottled  water,  it  is  estabhshing 
allowable  levels  that  are  set  as  close  as 
feasible  to  EPA's  MCLG's  with  the  use 
of  best  technology  or  treatment 
technique,  and  at  levels  that  laboratories 
certified  by  the  States  or  by  EPA  for 
water  analyses  can  reliably  measure 
within  specified  limits  of  precision  and 
accuracy  under  routine  laboratory 
operating  conditions.  Therefore,  FDA 
generally  is  already  practicing  the 
comments'  recommendation  to  adopt 
allowable  levels  for  chemical 
contaminants  in  bottled  water  that  are 
equivalent  to  EPA's  MCLG's  or.  for 
known  or  probable  human  carcinogens, 
as  close  as  feasible  to  their  MCLG's. 

3.  In  the  Federal  Register  of  May  27, 
1992  (57  FR  22178),  EPA  published  a 
notice  announcing  that  it  is  staying  the 
January  1, 1993.  effective  date  of  the 
NPDVVR's  (MCL's)  that  it  had 
established  in  the  July  1991,  final  rule 
for  aldicarb,  aldicarb  sulfone,  and 
aldicarb  sulfoxide  in  public  drinking 
water.  EPA  took  this  action  in  response 
to  a  petition  from  Rhone-Poulenc  for 
reconsideration  of  the  MCLG's  and 
MCL's  for  aldicarb  and  its  derivatives 
and  for  a  stay  of  the  January  1, 1993. 
effective  date  of  regulation  for  these 
chemicals.  In  a  letter  to  Rhone-Poulenc 
(see  57  FR  22178),  EPA  stated  that,  in 
light  of  new  information  that  the 
company  submitted  with  its  petition 
concerning  the  health  effects  of  aldicarb, 
aldicarb  sulfone,  and  aldicarb  sulfoxide, 
it  had  decided  to  reconsider  its  MCLG's 
and  MCL's  for  aldicarb  and  its 
derivatives  and  to  stay  the  effective  date 
of  the  regulations  for  these  chemicals. 
FDA,  however,  did  not  consider  the 
effect  of  EPA's  notice  of  May  27, 1992, 
in  its  proposal  to  adopt  as  allowable 
levels  the  MCL's  that  EPA  had 
established  in  the  July  1991,  final  rule 
for  aldicarb  and  its  derivatives. 

Consequently,  several  comments, 
including  one  from  EPA,  reminded  FDA 
that  EPA  had  stayed  the  January  1, 1993, 
effective  date  of  the  aldicarb  MCL's.  The 
EPA  comment  stated  that,  in  light  of 
new  information  submitted  by  Rhone- 
Poulenc  regarding  the  critical  study  on 
which  the  risk  assessment  for  aldicarb 
and  its  derivatives  was  based,  it  may 
propose  different  MCL's  and  MCLG's  for 
these  chemicals.  Other  comments 
requested  that  FDA  postpone  adopting 
the  proposed  MCL's  for  aldicarb  and  its 


derivatives  as  allowable  levels  in  the 
quahty  standard  for  bottled  water 
pending  EPA's  reconsideration. 

FDA  agrees  with  the  comments  that 
requested  that  the  agency  postpone 
adopting  the  MCL's  that  EPA  had 
established  in  the  July  1991,  final  rule 
for  aldicarb  and  its  derivatives  as 
allowable  levels  in  the  bottled  water 
quality  standard.  Given  that  EPA  has 
stayed  the  effective  date  for  regulating 
the  MCL's  for  aldicarb  and  its 
derivatives  in  public  drinking  water, 
that  EPA  may  propose  different  MCLG's 
and  MCL's  for  these  chemicals,  and  that 
FDA  concludes  consistency  between  its 
regulations  on  drinking  water  and  those 
of  EPA  to  be  of  great  importance  (see 
response  to  comment  1,  supra),  it  would 
be  inappropriate  for  FDA  to  adopt  EPA's 
MCL's  as  allowable  levels  for  aldicarb 
and  its  derivatives  in  the  bottled  water 
quality  standard  at  this  time.  Therefore, 
until  EPA  completes  its  rulemaking  to 
establish  NPDWR's  for  aldicarb  and  its 
derivatives,  FDA  is  not  taking  final 
action  to  establish  allowable  levels  for 
these  chemicals  in  the  bottled  water 
quality  standard. 

4.  A  majority  of  the  comments  from 
industry  and  bottled  water  trade 
associations  opposed  FDA's  proposal  to 
establish  an  allowable  level  for  asbestos 
in  the  quality  standard  for  bottled  water. 
The  comments  maintained  that,  because 
the  presence  of  asbestos,  when  it  occius 
in  public  drinking  water,  is  primarily 
caused  by  corrosion  of  asbestos-cement 
pipes  in  the  distribution  systems,  and 
because  this  circumstance  does  not 
occur  in  the  production  of  most  bottled 
water  products,  asbestos  contamination 
is  not  a  problem  for  bottled  water.  One 
comment  from  a  bottled  water  trade 
association  supported  this  contention  by 
presenting  a  bottled  water 
manufacturer's  data  on  the  results  of  its 
testing  of  its  source  waters  and  bottled 
water  products  for  asbestos  fibers  longer 
than  2.5  micrometers  (jim).  (EPA's  MCL 
for  asbestos  addresses  fiber  sizes  longer 
than  10  nm.)  The  manufacturer  did  not 
find  any  asbestos  fibers  in  its  source  or 
product  water. 

The  comments  acknowledged  that 
some  bottlers  use  water  from  public 
water  systems  that  may  be  vulnerable  to 
asbestos  contamination  but  asserted  that 
those  bottlers  can  process  the  source 
water  to  remove  asbestos.  One  comment 
further  stated  that,  because  a  single 
analysis  for  asbestos  in  water  samples 
costs  $500,  the  annual  testing 
requirement  for  asbestos  in  the  source 
water  and  in  the  finished  product  would 
impose  an  additional  annual  cost 
estimated  at  between  $750,000  and  $1 
million  on  the  bottled  water  industry. 
Therefore,  the  comment  argued. 


contamination  of  bot'iled  water  with 
asbestos  at  levels  that  would  pose  any 
health  concerns  is  highly  improbable, 
and  estabhshing  an  allowable  level  with 
required  annual  testing  for  this 
contaminant  in  bottled  water  would  be 
cost  prohibitive  without  providing  any 
public  health  benefit. 

As  discussed  above,  section  410  of  the 
act  requires  that,  whenever  EPA 
prescribes  interim  or  revised  NPDWR's. 
FDA  amend  its  regulations  on  bottled 
drinking  water  or  publish  in  the  Federal 
Register  its  reasons  for  not  making  such 
amendment?.  FDA  stated  in  the  January 
1993.  proposal  that  it  will  make  its  own 
determination  as  to  whether  it  is 
appropriate  to  have  an  allowable  level 
in  the  quality  standard  for  bottled  water 
for  a  chemical  for  which  EPA  has 
promulgated  an  NPDWR  (58  FR  382  at 
383).  FDA  noted  that  it  may  take  a 
different  approach  than  EPA  in 
circumstances  where  the  presence  of  a 
contaminant  in  tap  water  is  the  result  of 
circumstances  pecuUar  to  pubHc  water 
systems,  and  it  can  be  avoided  by 
bottlers.  Thus,  FDA  has  considered 
whether  the  presence  of  asbestos  in 
drinking  water  is  peculiar  to  public 
water  systems  that  directly  supply 
residences  and  buildings,  such  that  it 
would  not  be  necessary  to  have  an 
allowable  level  for  asbestos  in  the 
bottled  water  quaUty  standard. 

FDA  agrees  with  the  comments' 
contention  that  source  waters  for 
bottling  or  bottled  water  products 
generally  would  not  contain  any 
significant  levels  of  asbestos  for  the 
following  reasons: 

First,  data  from  EPA's  occurrence 
document  for  asbestos  in  drinking  water 
(Ref.  3)  show  that  the  major  source  of 
asbestos  fibers  in  public  drinking  water 
that  pose  a  health  risk  (i.e..  at  levels 
greater  than  EPA's  MCLG  and  MCL  of  7 
million  fibers  that  exceed  10  jun  in 
length  per  liter  of  water)  is  the  leaching 
of  asbestos  fibers  into  the  water  from 
asbestos-cement  pipes  used  in 
distribution  for  public  drinking  water. 
For  example,  less  than  0.5  percent  of  the 
natural  asbestos  fibers  present  in  raw 
surface  waters  from  the  western  coast  of 
the  United  States  (primary  area  in  the 
United  States  where  erosion  of  asbestos 
containing  minerals  causes  the  presence 
of  natural  asbestos  fibers  in  surface 
waters)  exceeded  10  fun  in  length  (Ref. 
3).  However,  11  percent  of  the  asbestos 
fibers  present  in  public  drinking  waters 
exposed  to  asbestos-cement  pipes  in  the 
distribution  system  (sampled  in  Florida. 
South  Carolina,  and  Connecticut) 
exceeded  10  jun  in  length  (Ref.  3). 

Further,  data  fi^m  EPA's  asbestos 
"occurrence  document  show  that  126  of 
the  132  water  samples  representing 
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ground  water  sources  throughout  the 
United  States  contained  significantly 
less  than  1  million  asbestos  fibers  of  all 
sizes  per  liter  of  water  (69  percent 
contained  less  than  0.1  million  asbestos 
fibers  per  liter  of  water)  (Ref.  3).  These 
ground  water  samples  were  taken  before 
the  water  entered  the  public  water 
distribution  systems  (i.e.,  before  the 
water  was  exposed  to  potential  asbestos 
contamination  from  asbestos-cement 
pipes),  and  thus,  the  occurrence  of 
asbestos  was  the  resuU  of  natural 
erosion  of  asbestos-containing  minerals 
According  to  EPA's  asbestos  occurrence 
document,  contamination  of  ground 
water  with  surface  water  containing 
high  levels  of  asbestos  from  mineral 
erosion  in  California  and  questionable 
analytical  results  from  New  Mexico 
were  believed  to  be  the  reasons  for  the 
six  ground  water  samples  that  contained 
more  than  1  million  asbestos  fibers  per 
liter  of  water  (Ref.  3).  EPA's  asbestos 
occurrence  document  also  stated  that  no 
conclusive  evidence  exists  that  shows 
the  presence  of  any  asbestos  fibers 
exceeding  10  jun  in  length  in  ground 
waters  (outside  California)  distributed 
through  nonasbestos-cement  pipes  (Ref. 
3).  Although  EPA's  asbestos  occurrence 
document  did  not  provide  specific  data, 
ground  waters  in  Cahfomia  may  contain 
some  natural  asbestos  fibers  exceeding 
10  jun  in  length  caused  by  erosion  of 
asbestos  containing  minerals.  However, 
based  on  EPA's  asbestos  occurrence  data 
showing  that  only  0.5  percent  of  natural 
asbestos  fibers  exceed  10  jun  ii  length, 
and  that  ground  waters  contain 
significantly  less  than  1  million  asbestos 
fibers  of  all  sizes  per  liter  of  water  (Ref. 
3),  the  number  of  fibers  exceeding  10 
»un  in  length  in  California  ground 
waters  would  be  expected  to  be 
significantly  less  than  7  million  per  liter 
of  water. 

Therefore,  available  data  presented  in 
EPA's  occurrence  document  for  asbestos 
in  drinking  water  (Ref.  3)  establish  that 
the  presence  of  asbestos  fibers 
exceeding  10  \im  in  length  in  source 
waters  obtained  from  other  than  public 
water  systems  (i.e.,  ground  waters  f  uch 
as  wells  and  springs)  for  bottling  is 
highly  unlikely.  Thus,  this  evidence 
does  not  provide  a  basis  for  establishing 
a  quahty  standard  for  asbestos  in  bottled 
water. 

Second,  FDA  notes  that  in  its  January 
1991.  final  rule.  EPA  established 
infrequent  base  monitoring 
requirements  for  asbestos  in  public 
water  systems  and  stated  that  there  is 
such  a  low  probability  of  occurrence  of 
this  contaminant  in  sources  for  public 
drinking  water  that  it  anticipates  that 
most  pubhc  water  systems  will  be 
granted  waivers  for  monitoring  asbestos. 
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Moreover,  pubhc  water  systems 
vulnerable  to  asbestos  amtamination 
(i.e.,  public  water  systems  without 
waivers  for  monitoring  asbestos)  would 
have  to  comply  with  EPA's 
requirements  for  asbestos  monitoring 
and,  if  the  asbestos  level  is  above  the 
MCL,  use  the  best  available  technologies 
(e.g.,  filtration  and  corrosion  control)  to 
reduce  the  asbestos  level  fcKr  compliance 
with  the  MCL.  Therefore,  most,  if  not  all 
bottlers,  using  source  waters  obtained 
from  pubUc  water  systems  also  will  be 
unlikely  to  encounter  any  significant 
levels  of  asbestos  in  their  water  source. 

Under  the  current  good 
manufacturing  practice  (CGMP) 
requirements  for  bottled  water  (21  CFR 
part  129),  water  bottlers  are  required  to 
take  samples  of  their  source  water  for 
bottling  and  have  them  analyzed  as 
often  as  necessary,  but  at  least  once  each 
year,  for  chemical  contaminants 
(§  129.35(a)(3)).  However,  in  the  January 
5, 1993,  Federal  Register  proposal  to 
establish  an  identity  standard  for  bottled 
water  (58  FR  393).  FDA  also  proposed 
to  permit  bottlers  using  pubhc  water 
systems  as  the  source  of  their  water  to 
substitute  pubhc  water  system  testing 
results  showing  full  compliance  with 
the  EPA  primary  and  secondary 
drinking  water  regulations  (or  a 
certificate  to  this  effect)  for  the  source 
water  chemical  contaminant  testing 
required  in  §  129.35(a)(3).  Consequently, 
in  an  unlikely  event  that  a  public  water 
system  is  not  in  compliance  with  EPA's 
MCL  for  asbestos,  water  from  that  public 
water  system  for  botthng  would  not  be 
from  an  approved  source,  and  under 
§  129.35(a)(1)  of  the  CGMP  regulations 
for  bottled  water,  bottlers  will  not  be 
permitted  to  use  such  source  water  for 
bottling. 

Third,  asbestos  is  only  permitted  for 
use  in  contact  with  food  (as  an  indirect 
food  additive)  during  the  processing, 
packing,  transporting,  or  holding  of  food 
under  21  CFR  part  175  as  a  component 
in  adhesives  (§  175.105)  and  as  a 
component  of  coatings  (§177.2410  and 
§  177.2420).  No  other  use  of  asbestos 
containing  materials  in  contact  with 
food  (e.g.,  plumbing  materials  that 
transport  source  waters  from  wells  or 
springs  to  the  bottling  plant  and  all  food 
contact  materials  within  the  plant), 
including  in  the  manufacture  of  bottled 
water  products,  is  permitted. 
Consequently,  source  waters  for  bottling 
should  not  be  exposed  to  substances    ' 
that  contain  asbestos  during  processing, 
packing,  and  distribution,  and  the 
finished  bottled  water  products  should 
not  contain  any  significant  levels  of 
asbestos. 

For  these  reasons,  FDA  considers  the 
presence  of  any  significant  level  of 


asbestos  in  bottled  water  to  be  highly 
unlikely.  The  agency  is  not  aware  of  any 
evidence  that  would  indicate  otherwise. 
Therefore,  FDA  concludes  that  available 
data  and  information  on  the  occurrence 
of  asbestos  in  source  waters  for  beetling 
or  in  bottled  water  products  do  not 
support  the  need  for  the  estabhshment 
of  a  quahty  standard  for  asbestos  in 
bottled  water  at  this  time. 

FDA,  however,  reminds  water  bottlers 
that  they  are  responsible  for  ensuring 
that  all  bottled  water  products 
introduced  or  delivered  for  introduction 
into  interstate  commerce  are  safe, 
wholesome,  and  truthfully  labeled. 
Moreover,  any  bottled  water  containing 
any  substance  (including  asbestos)  at  a 
level  that  may  be  injurious  to  health 
under  section  402  of  the  act  (21  U.S.C. 
342)  is  adulterated  and  will  be  subject 
to  regulatory  action.  Consequently,  FDA 
advises  water  bottlers,  particularly  those 
bottling  source  waters  fi^m  regions 
where  natural  erosion  of  asbestos 
containing  minerals  may  occur,  to 
ensure,  through  appropriate 
manufacturing  techniques  and  sufficient 
quality  control  procedures,  that  their 
bottled  water  products  are  free  of  any 
significant  asbestos  contamination. 

5.  One  comment  maintained  that 
because  scHne  of  the  chemical 
contaminants  (i.e.,  asbestose,  Silvex. 
chlordane,  aiul  heptachlor)  have  been 
banned,  the  potential  for  bottled  watCT 
to  be  contaminated  with  these 
chemicals  is  zero.  The  comment, 
therefore,  called  for  eliminating  the 
yearly  testing  requirement  for  these 
chemical  contaminants  in  bottled  water 
if  they  are  not  detected  in  the  initial 
testing  of  the  source  and  product  water. 
The  comment  further  maintained  that, 
because  VCXD's  and  the  p)esticides 
aldicarb,  aldicarb  sulfone,  aldicarb 
sulfoxide,  and  carbofuran  are  unstable, 
these  chemical  contaminants  will  break 
down  during  normal  distribution  of 
bottled  water  and  will  have  no  effect  on 
public  health.  Therefore,  the  comment 
stated  that  testing  requirements  for  these 
chemical  contaminants  in  bottled  water 
should  also  be  eliminated. 

FDA  disagrees  with  this  comment. 
With  respect  to  VOC's  and  the 
pesticides  Silvex,  chlordane, 
heptachlor,  and  carbofuran,  EPA  noted 
that  most  of  these  chemical 
contaminants  have  been  detected  in 
public  drinking  water  from  ground 
water  and  surface  water  sources  (50  FR 
46936,  November  13. 1985).  Thus,  EPA 
established  NPDVVR's  for  these  chemical 
contaminants  in  its  January  1991,  final 
rule  to  protect  the  public  from  adverse 
health  effects  of  these  contaminants  in 
public  drinking  water.  Furthermore, 
available  bottled  water  survey 


information  (Ref.  1)  showed  the 
presence  of  some  of  these  chemical 
contaminants  (e.g.,  VOC's)  in  bottled 
waters,  and  thus  some  sources  for 
bottled  water  can  be  expected  to  contain 
these  contaminants.  FDA,  therefore, 
concludes  that  adopting  EPA's  MCL's 
for  these  chemical  contaminants  as 
allowable  levels  in  the  quality  standard 
for  bottled  water  is  appropriate  under 
section  410  of  the  act  to  protect  the 
public  from  the  adverse  health  effects  of 
these  contaminants  in  bottled  water  and 
to  maintain  the  quality  of  bottled  water 
that  is  comparable  to  public  drinking 
water  that  meets  EPA's  standards. 

ni.  Conclusion 

The  agency  is  adopting  the  provisions 
ccmceming  allowable  levels  for  35  of  the 
39  chemical  contaminants  (excluding 
aldicarb,  aldicarb  sulfone,  aldicarb 
sulfoxide,  and  asbestos)  in  the  quality 
standard  for  bottled  water  as  proposed 
(58  FR  382).  with  the  exception  of  the 
changes  concerning  analytical 
methodology  and  method  availability 
noted  below.  The  majority  of  the 
comments  to  the  January  1993,  proposal 
supported  the  provisions  that  FDA  is 
adopting  in  this  final  rule.  Furthermore, 
after  carefully  considering  the 
comments  that  the  agency  received  that 
suggested  modifications  to,  or  that  were 
opposed  to.  the  various  provisions  of 
the  proposal,  the  agency  determined 
that  no  changes  in  the  final  rule  other 
than  those  discussed  above  concerning 
aldicarb,  aldicarb  sulfone,  aldicarb 
sulfoxide,  and  asbestos  are  warranted. 
Therefore,  upon  the  effective  date  of  this 
rule.  May  30, 1995,  any  bottled  water 
that  contains  an  amount  of  any  of  these 
35  chemical  contaminants  that  exceeds 
the  allowable  levels  will  be  misbranded 
under  section  403(h)(1)  of  the  act  (21 
U.S.C  343(h)(1)),  unless  it  bears  a 
statnnent  of  substandard  quality  as 
provided  by§  103.35(f)(2)(ii). 

Because  FDA  has  decided  not  to 
establish  an  allowable  level  for  asbestos 
in  the  quality  standard  for  bottled  water, 
the  agency  is  not  including  an  entry  in 
the  table  in  §  103.35(d)(3)(i)  or  in 
§  103.35(d)(3)(v)  for  asbestos.  Similarly, 
given  the  agency's  conclusions  on 
aldicarb,  aldicarb  sulfone,  and  aldicarb 
sulfoxide,  the  agency  is  not  including 
entries  in  the  table  in  §  103.35(d)(3)(iii) 
or  in  §  103.35(d)(3)(vi)  for  these 
substances. 

In  regard  to  analytical  methods  for  the 
determination  of  chemical 
contaminants,  FDA  is  making  the 
following  additional  changes  in 
§  103.35(d)(3): 

In  §  103.35(d)(3)(v).  FDA  cites  the 
updated  version  of  EPA  Method  200.7, 
and  in  §  103.35(d)(3)(vii).  FDA  cites 


updated  versions  of  EPA  Methods  200.7, 
200.8,  and  200.9.  These  methods  are 
contained  in  the  manual  entitled 
"Methods  for  the  Determination  of 
Metals  in  Enviroiunental  Samples," 
Office  of  Research  and  Development, 
Washington,  DC  20460,  (EPA/600/4-91/ 
010),  June  1991,  that  are  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  source  for 
the  manual  containing  the  three 
methods  is  the  National  Technical 
Information  Service  (NTIS)  rather  than 
EPA.  Also,  the  source  for  the 
publication  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  EPA 
Environmental  Monitoring  and  Support 
Laboratory,  Cincinnati,  OH  45268  (EPA- 
600/4-79-020).  March  1983,  cited  in 
§  103.35(d)(3)(v)  and  §  103.35(d)(3)(vii). 
is  the  NTIS  rather  than  EPA.  This 
change  is  consistent  with  the  agency's 
practice  of  relying  on  readily  available 
commercial  sources  for  incorporated 
materials  when  possible. 

Finally,  FDA  is  deleting  proposed 
§  103.35(d)(3)(v)(F)(5)  that  contains  the 
analytical  method,  WeWWG/5880, 
which  is  one  of  five  methods  that  FDA 
proposed  to  adopt  for  determining 
nitrate  in  bottled  water.  Method 
WeWWG/5880  is  contained  in  the 
manual  entitled  "Orion  Guide  to  Water 
and  Wastewater  Analysis,"  Orion 
Research.  Inc.,  Cambridge,  MA.  1985, 
and  copies  of  the  manual  were  available 
from  Qirion  Research,  Inc.  However, 
Orion  Research,  Inc.  (the  publisher) 
recently  discontinued  printing  the  1985 
version  of  the  manual.  Consequently, 
method  WeWWG/5880  is  no  longer 
commercially  available.  Therefore, 
because  method  WeWWG/5880  is  no 
longer  commercially  available,  and 
because  FDA  is  incorporating  by 
reference  four  other  EPA  methods  for 
determining  nitrate  in  bottled  water, 
FDA  is  not  adopting  method  WeWWG/ 
5880. 

IV.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  (58  FR 
382,  January  5, 1993).  No  new 
information  or  comments  were 
submitted  to  FDA  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 


benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubHc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order,  hi  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  has  received  no 
comments  on  the  economic  impact  of 
this  rule,  and  thus  has  no  basis  to  alter 
its  finding  in  the  proposal,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
FlexibiUty  Act.  no  hirther  analysis  is 
required. 
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V.  Analysis  of  Impacts 

FDA  has  examined  the  unpacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  FlexibiUty  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 


List  of  Subjects  in  21  CFR  Part  103 

Beverages.  Bottled  water.  Food  grades 
and  standards.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  103  is 
amended  as  follows: 

PART  103-QUALrrY  STANDARDS 
FOR  FOODS  WITH  NO  IDENTITY 
STANDARDS 

1.  The  authority  citation  for  21  CFR 
part  103  continues  to  read  as  follows: 


Authority:  Sees.  201. 401, 403, 409, 410 
701,  721  of  the  Federal  Food,  Drug,  and 
CosmeUc  Act  (21  U.S.C  321,  341,  343,  348, 
349.  371,379e). 

2.  Section  103.35  is  amended  in  the 
table  in  paragraph  (d)(l)(i)  by  removing 
the  entries  for  "Barium,"  "Cadmium," 
"Chromium."  "Mercury,"  "Nitrate  (N)," 
"Selenium,"  "Silver,"  "Lindane  •  •  *'" 
"Methoxychlor  *  •  *."  "Toxaphene 
*  •  •.""2,4-0(2,4- 
dichlorophenoxyacetic  acid),"  and 
"2,4,5-TP  (Silvex)  •  *  *,"  by  revising 
the  introductory  text  of  paragraph  (d)(3), 
by  alphabetically  adding  new  entries  in 
the  tables  in  paragraphs  (d)(3)(i)  and 
(d)(3)(ii),  respectively,  by  adding  new 
paragraphs  (d)(3)(iii)  and  (d)(3)(iv).  by 
revising  the  introductory  text  of 
paragraph  (d)(3)(v)  and  paragraph 
(d)(3)(vi),  and  by  adding  new 
paragraphs  (d)(3)(v)(A)  through  (F)  and 
(d)(3)(vii)  to  read  as  follows: 

§103.35    Bottled  water. 

*        •        •        •        • 

(d)*  •  • 

(3)  Having  consulted  with  the  U.S. 
Environmental  Protection  Agency  (EPA) 
as  required  by  section  410  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  the  Food 
and  Drug  Administration  has 
determined  that  bottled  water,  when  a 
composite  of  anal>tical  units  of  equal 
volume  fitim  a  sample  is  examined  by 
the  methods  fisted  in  paragraphs 
(d)(3)(v),  (d)(3)(vi),  and  (d)(3)(vii)  of  this 
section,  shall  not  contain  the  following 
chemical  contaminants  in  excess  of  the 
concentrations  specified  in  paragraphs 
(d)(3)(i),  (d)(3)(ii).  (d)(3)(iii).  and 
(d)(3)(iy)  of  this  section. 

(!)••• 


Contaminant 


Concentration  in  milli- 
grams pef  liter  (Of  as 
specifiec) 


Barium 2 

Cadmium o.OOS 

Chromium  o.l 


Mercury 0.002 

Nitrate  10  (as  nitrogen) 

Nitrite , 1  (as  nitrogen) 

Total  Nitrate  and  Ni-  i  o  (as  nitrogen) 

trite. 

Selenium 0.05 


(ii)  •  * 


Contaminant  (CAS  Reg.  No.) 


o-Dichlorobenzene  (95-50-01) 
p-Dichtofobenzene  (106-46-7) 


Con- 
centration 
in  milli- 
grams 
per  liter 


0.6 
0.075 


JMI 


n 
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(CAS  Reg.  No.) 


c«>-1.2-OicNoroethyten«  (156-59- 

2)...- 

»an9-1.2-Dichtoroe(hy««ne    (156- 

604>) 

1.2-DicMoropropane  (78-87-6) 

Ethyfcenzene  (100-41-4)  

MonocNorobenzene  (106-90-7) .. 

Styrene  (100-42-5) _ — 

TefracWoroettiylene  (127-1S-4)  .. 
Toluene  (108-88-3)  


Xylenes  (1330-20-7) 


Con- 
centration 
ff)  tfwKt' 

gramt 
perMer 


0.07 

at 

0.005 
0.7 

ai 

0.1 
0.005 

1 


10 


(iii)  The  allowable  levels  for 
pesticides  and  other  synthetic  organic 
chemiraLs  are  as  follows: 


Contaminant  (CAS  Reg.  No.) 

Concentra- 
tion in  mil- 
ligrams per 
liter 

Alactitor  (15972-60-«)  

AJrarine  (1912^24-9) 

0.002 
0.003 

Cart»*ijran  (1563-66-2)  „ 

Ctitordane  (57-74-9)  ..._ 

1 .2-Dibfomo-3-chk)»oprop«ne 

(96-12-8) 

2.4-0  (94-75-7)  

Ethylene  dibromide  (106-93-4)  . 
Heptactiior  (76-44-8) 

0.04 
0.002 

0.0002 
0.07 
0i)0005 
0.0004 

Heptacr>tof  epoxide  (1024-67-3) 
Lindane  '58-89-9)    

0.0002 
0.0002 

Methoxyctitor  (72-43-6) 

0.04 

PentacNoraphenoi  (87-86-5)  .„. 
PCffs  (as  decacMofobipnenyl) 
(1336-36-3)     

0.001 
0.0005 

Toxaphene  (8001-35-2) 

2.4.5-TP  (Silvex)  (93-72-1)  

o.ona 

0.06 

(iv)  The  allowable  levels  for  certain 
chemicals  for  which  EPA  has 
established  secondary  maximum 
contaminant  levels  in  its  drinking  water 
regulations  are  as  follows: 


Con- 

centration 

Contaminant 

in  milli- 

grams 

per  liter 

Aluminum _ 

0.2 

Silver 

0.1 

(v)  Analyses  to  determine  compliance 
with  the  requirements  of  paragraph 
(d)(3)(i)  of  this  section  sball  be 
conducted  in  accordance  with  an 
applicable  method  or  appUcable 
revisions  to  the  methods  listed  in 
paragraphs  (d)(3)(v)(A)  through 
(d)(3)(v)(H}  of  this  section  and 
described,  unless  otherwise  noted,  in 
"Nfethods  for  Chemical  Analysis  of 
Water  and  Wastes,"  U.S.  EPA 
Environmental  Monitoring  and  Support 


Laboratory  (EMSL),  Cincinnati,  OH 
4525S  (EPA-600/4-79-020),  March 
1983,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  are  available  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5825 
Port  Royal  Rd.,  Springfield,  VA  22161, 
or  may  be  examined  at  the  OfBce  of 
Plant  and  Dairy  Foods  and  Beverages 
(HFS-305),  Center  for  Food  Safety  and 
Apphed  Nutrition.  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  St. 
NW.,  Suite  700.  Washington,  DC 

(A)  Barium  shall  be  meastxred  using 
the  foliowine  methods: 

(1)  Method  208.2— "Atomic 
absorpticm,  furnace  technique,"  whidi 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51,  or 

(2)  Method  208.1— "Atomic 
absorption,  direct  aspiration,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (dK3)(v) 
of  this  section. 

(3)  Method  200.7— "Determination  of 
Metals  and  Trace  Elements  in  Water  and 
Wastes  by  Inductively  Coupled  Plasma- 
Atomic  Emission  Spectrometry," 
revision  3.3.  April  1991,  U.S.  EPA, 
EMSL.  The  revision  is  contained  in  the 
manual  entitled  "Methods  for  the 
Determination  of  Metab  in 
Environmental  Samples,"  Office  of 
Research  and  Development, 
Washington,  DC  20460,  (EPA/600/4-91/ 
010),  June  1991,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  are  available  from  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce,  5825 
Port  Royal  Rd..  Springfield.  VA  22161. 
or  may  be  examined  at  the  Office  of 
Plant  and  Dairy  Foods  and  Beverages 
(HFS-305).  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW..  Suite  700.  Washington,  DC. 

(B)  Cadmium  shall  be  measured  using 
the  following  methods: 

(1)  Method  2J3.2— "Atomic 
absorption,  furnace  technique,"  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availabiUty  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d)(3)(v)  of  this  section. 

(2)  Method  200.7— "Determination  of 
Metals  and  Trace  Elements  in  Water  and 
Wastes  by  Inductively  Coupled  Plasma- 


Atomic  Emission  Spectrometry," 
revision  3.3.  April  1991.  U.S.  EPA. 
EMSL  The  revision  is  contained  in  the 
manual  entitled  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples,"  Office  of 
Research  and  Development, 
Washington.  DC  20460.  (EPAy600/4-91/ 
010),  June  1991,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(d)(3)(v)(A)(3)  of  this  section. 

(C)  (Hhromium  shall  be  measured 
using  the  following  methods: 

[J]  Method  218.2— "Atomic 
absorption,  furnace  technique,"  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d)(3)(v)  of  this  section. 

(2)  Method  200.7— "Determination  of 
Metals  and  Trace  Elements  in  Water  and 
Wastes  by  Inductively  Coupled  Plasma- 
Atomic  Emission  Spectrometry," 
revision  3.3.  April  1991.  U.S.  EPA. 
EMSL.  The  revision  is  contained  in  the 
manual  entitled  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples,"  Office  of 
Research  and  Development, 
Washington.  DC  20460.  (EPAy600/4-91/ 
010),  June  1991,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(d)(3)(v)(A)(J)  of  this  section. 

(D)  N^rcury  shall  be  measured  using 
the  following  methods: 

(7)  Method  245.1— "Manual  cold 
vapor  technique,"  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  or 

(2)  Method  245.2— "Automated  cold 
vapor  technique,"  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (dl(3](v) 
of  this  section. 

(E)  Nitrate  and/or  nitrite  shall  be 
measured  using  the  following  methods: 

(1)  Meihod  353.3— 
"Spectrophotometric,  cadmium 
reduction."  which  is  incorporated  by 
reference  in  accordance  ivith  5  U.S.C 
552(a)  and  1  CFR  part  51,  or 

(2)  Method  353.2— "Colorimetric. 
automated,  cadmium  reduction,"  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a}  and  1 
CFR  part  51.  The  availabihty  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d](3)(v)  of  this  section. 

(J)  Method  300.0— "The 
Determination  of  Inorganic  Anions  in 


Water  by  Ion  Chromatography— Method 
300.0."  EPA.  EMSL  (EPA-600/4-84- 
017).  March  1984,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  are  available  &x)m  the 
National  Technical  Information  Service, 
U.S.  Department  of  (^mmeroe.  5825 
Port  Roval  Rd..  Springfield.  VA  22161. 
or  may  be  examined  at  the  Office  of 
Plant  and  Dairy  Foods  and  Beverages 
{HFS-305).  Center  for  Food  Safety  and 
Applied  Nutrition.  Food  and  Drug 
Administration.  200  C  St.  SW, 
Washington.  DC.  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  SL 
NW.,  suit  700,  Washington.  DC. 

(4)  Method  353.1— "Colorimetric 
automated,  hydrazine  reduction," 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d)(3)(v)  of  this  section. 

(F)  Selenium  shall  be  measured  using 
the  folIowinB  methods: 

[1]  Method  270.2— "Atomic 
absorption,  furnace  technique,"  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51,  or 

(2)  Method  270.3— "Atomic 
absorption,  gaseous  hydride,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (d)(3)(v) 
of  this  section. 


Water  by  Purge  and  Trap  Gas 
Chromatography,"  revision  2.0, 1989. 
(applicable  to  VOC's),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(^and  1  CFR  part  51, 


(vi)  Analyses  to  determine 
compliance  with  the  requirements  of 
paragraphs  {d)(3)(ii)  and  (d)(3)(iu)  of 
this  section  shall  be  conducted  in 
accordance  with  an  applicable  method 
or  applicable  revisions  to  the  methods 
listed  in  paragraphs  (d)(3(vi)(A)  through 
(d)(3)(vi)(M)  of  this  section  and 
described,  unless  otherwise  noted,  in 
"Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 
Water."  Office  of  Research  and 
Development,  EMSL.  EPA/600/4-88/ 
039,  December  1988,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  of  this  publication  are  available 
from  the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
5285  Port  Royal  Rd.,  Springfield.  VA 
22161,  or  may  be  examined  at  the  Office 
of  Plant  and  Dairy  Foods  and  Beverages 
(HFS-305),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration.  200  C  St.  SW., 
Washington.  DC,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  St. 
NW.,  Suite  700,  Washington,  DC. 

(A)  Method  502.1— "Volatile 
Halogenated  Organic  Compounds  in 


or 


JMI 


(B)  Method  502.2— "VolaUle  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Capillary  Column  Gas  Chromatography 
with  Photoionization  and  Electrolytic 
Conductivity  Detectors  in  Series," 
revision  2.0, 1989  (applicable  to  VOC's). 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51,  or 

(C)  Method  503.1— "Volatile  Aromatic 
and  Unsaturated  Organic  Compounds  in 
Water  by  Purge  and  Trap  Gas 
Chromatography."  revision  2.0. 1989 
(apphcable  to  VOC's).  which  is 
incorporated  by  reference  in  accordance 
widi  5  U.S.C  552(a)  and  1  CFR  part  51. 
or 

(D)  Method  524.1— "Measurement  of 
Pui^eable  Organic  Compounds  in  Water 
by  Packed  Column  Gas 
Chromatography/Mass  Spectrometry." 
revision  3.0, 1989  (applicable  to  VOC's). 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51,  or 

(E)  Method  524.2— "Measurement  of 
Purgeable  Organic  Compounds  in  Water 
by  Capillary  Column  Gas 
Chromatography/Mass  Spectrometry  " 
revision  3.0, 1989  (apphcable  to  VOC's). 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51,  or 

(F)  Method  504— "1,2-Dibromoethane 
(EDB)  and  1.2-Dibromo-3- 
Chloropropane  (DHCP)  in  Water  by 
Microextraction  and  Gas 
Chromatography,"  revision  2.0. 1989 
(applicable  to  dibromochloropropane 
(DHCP)  and  ethylene  dibromide  (EDB)). 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51,  or 

(G)  Method  505— "Analysis  of 
Organohahde  Pesticides  and 
Commercial  Polychlorinated  Biphenyl 
(PCS)  Products  in  Water  by 
Microextraction  and  Gas 
Chromatography,"  revision  2.0, 1989 
(applicable  to  alachlor,  atrazine, 
chlordane,  heptachlor,  heptachlor 
epoxide,  lindane,  methoxychlor. 
toxaphene  and  as  a  screen  for 
polychlorinated  biphenyl's  (PCB's)). 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  or 

(H)  Method  507— "Determination  of 
Nitrogen-  and  Phosphorus-Containing 
Pesticides  in  Water  by  (^s 
Chromatography  with  a  Nitrogen- 
Phosphorus  Detector,"  revision  2.0, 
1989  (applicable  to  alachlor  and 


atrazine),  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51,  or 

(I)  Method  508— "DeterminaUon  of 
Chlorinated  Pesticides  in  Water  by  Gas 
Chromatography  with  an  Electron 
Capture  Detector,"  revision  3.0, 1989 
(applicable  to  chlordane,  heptachlor. 
heptachlor  epoxide,  lindane, 
methoxychlor,  toxaphene,  and  as  a 
screen  for  PCB's),  which  is  incorporated 
by  reference  in  accordance  with  5  U.S  C 
552(a)  and  1  CFR  part  51.  or 

(J)  Method  508A— "Screening  for 
Polychlorinated  Biphenyls  by 
Perchlorination  and  Gas 
Chromatography,"  revision  1.0, 1989 
(used  to  quantitate  PCB's  as 
decachlorobiphenyl  if  detected  m 
Methods  505  or  508  in  paragraph 
(d)(3)(vi)(G)or(d){3)(vi)(I)ofthis 
section,  respectively),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51, 
or 

(K)  Method  515.1— "Determination  of 
Chlorinated  Acids  in  Water  by  CJas 
Chromatography  with  an  Electron 
Capture  Detector,"  revision  5.0,  May 
1991  (applicable  to  2,4-D,  2.4,5-TP 
(Silvex)  and  pentachlorophenol),  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51,  or 

(L)  Method  525.1— "Determination  of 
Organic  Compounds  in  Drinking  Water 
by  Liquid-Solid  Extraction  and 
Capillary  Column  Gas  Chromatography/ 
Mass  Spectrometry,"  revision  2.2,  May 
1991  (applicable  to  alachlor,  atrazine, 
chlordane,  heptachlor,  heptachlor 
epoxide,  lindane,  methoxychlor.  and 
pentachlorophenol),  which  is 
incorporated  by  reference  in  accordance 
%vith  5  U.S.C.  552(a)  and  1  CFR  part  51, 
or 

(M)  Method  531.1— "Measurement  of 
N-Methylcarbamoyloximes  and  iV- 
Methylcarbamates  in  Water  by  Direct 
Aqueous  Injection  HPLC  with  Post 
Column  Derivatization."  revision  3.0, 
1989  (applicable  to  carbofuran),  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
para^ph  (d)(3)(vi)  of  this  section. 

(vii)  Analyses  to  determine 
compliance  with  the  requirements  of 
paragraph  (d)(3)(iv)  of  this  section  shall 
be  conducted  in  accordance  with  an 
applicable  method  and  applicable 
revisions  to  the  methods  listpi  in 
paragraphs  (d)(3)(vii)(A)  and 
(d)(3)(vii)(B)  of  this  section  and 
described,  unless  otherwise  noted,  in 
"Methods  of  Chemical  Analysis  of 
Water  and  Wastes,"  which  is 
incorporated  by  reference  in  accordance 
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with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (d)(3)(v) 
of  this  section. 

(A)  Aluminum  shall  be  measured 
using  the  following  methods: 

(1)  Method  202.1— "Atomic 
absorption  technique;  direct  aspiration," 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

(2)  Method  202.2— "Atomic 
absorption;  furnace  technique,"  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d)(3)(v)  of  this  section. 

(3)  Method  200.7— "Determination  of 
Metals  and  Trace  Elements  in  Water  and 
Wastes  by  Inductively  Coupled  Plasma- 
Atomic  Emission  Spectrometry," 
revision  3.3,  April  1991,  in  "Methods 
for  the  Determination  of  Metals  in 
Environmental  Samples,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  the  incorporation  by 
reference  is  given  in  paragraph 
(d)(3)(v)(A)(3)  of  this  section. 

(4)  Method  200.8 — "Determination  of 
Trace  Elements  in  Waters  and  Wastes  by 
Inductively  Coupled  Plasma-Mass 
Spectrometry,"  revision  4.4,  April  1991, 
in  "Methods  for  the  E)etermination  of 
Metals  in  Environmental  Samples," 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d)(3)(v)(A)(3)  of  this  section. 

(5)  Method  200.9— "Determination  of 
Trace  Elements  by  Stabilized 
Temperature  Graphite  Furnace  Atomic 
Absorption,  Spectrometry,"  revision  1.2, 
April  1991,  in  "Methods  for  the  ' 
Determination  of  Metals  in 
Environmental  Samples,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(d](3)(v)(A)(d)  of  this  section. 

(B)  Silver  shall  be  measured  using  the 
following  methods: 

(1)  Method  272.1— "Atomic 
absorption,  direct  aspiration,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51, 
or 

[2]  Method  272.2— "Atomic 
absorption,  furnace  technique,"  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d)(3J{v)  of  this  section. 

[3]  Method  200.7— "Determination  of 
Metals  and  Trace  Elements  in  Water  and 


Wastes  by  Inductively  Coupled  Plasma- 
Atomic  Emission  Spectrometry," 
revision  3.3.  April  1991.  U.S.  EPA. 
EMSL,  in  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(d)(3)(v)(A)(3)  of  this  section. 

(4)  Method  200.8 — "Determination  of 
Trace  Elements  in  Waters  and  Wastes  by 
Inductively  Coupled  Plasma-Mass 
Spectrometry,"  revision  4.4,  April  1991, 
in  "Methods  for  the  Determination  of 
Metals  in  Environmental  Samples." 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (d)(3)(v)(A)(3)  of  this  section. 

(5)  Method  200.9 — "Determination  of 
Trace  Elements  by  Stabilized 
Temperature  Graphite  Furnace  Atomic 
Absorption.  Spectrometry,"  revision  1.2. 
April  1991.  in  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples."  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(d)(3)(v)(A)(J)  of  this  section. 

Dated:  November  18, 1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
(PR  Doc.  94-29517  Filed  11-30-94;  8:45  am] 
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21  CFR  Part  172 

pocket  Nos.  92F-0053  and  92F-0333] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Acesulfame  Potassium 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acesulfame  potassium  as 
a  nonnutritive  sweetener  in  yogurt  and 
yogurt-type  products,  in  frozen  and 
refrigerated  desserts,  and  in  syrups, 
sweet  sauces,  and  toppings.  This  action 
is  in  response  to  petitions  filed  by 
Hoechst  Celanese  Corp.  and  Kraft 
General  Foods. 

DATES:  Effective  December  1, 1994; 
written  objections  and  requests  for  a 
hearing  by  January  3,  1995. 


ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen.  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
206).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9523. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  23. 1992  (57  FR  10028).  FDA 
announced  that  a  food  additive  petition 
(FAP  2A4311)  had  been  filed  by 
Hoechst  Celanese  Corp.,  Rt.  202-206 
North,  Somerville.  NJ  08876.  The 
petition  proposed  that  §  172.800 
Acesulfame  potassium  (21  CFR  172.800) 
be  amended  to  provide  for  the  safe  use 
of  acesulfame  potassium  as  a 
nonnutritive  sweetener  in  yogurt  and 
yogurt-type  products,  in  frozen  and 
refrigerated  desserts,  and  in  syrups  and 
toppings. 

In  a  notice  published  in  the  Federal 
Register  of  October  29. 1992  (57  FR 
49090).  FDA  announced  that  a  food 
additive  petition  (FAP  2A4314)  had 
been  filed  by  Kraft  General  Foods.  250 
North  St..  White  Plains.  NY  10625.  The 
petition  proposed  that  §  172.800  be 
amended  to  provide  for  the  use  of 
acesulfame  potassium  as  a  noimutritive 
sweetener  in  table  syrups,  including 
sweet  sauces  and  toppings. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
called  "general  safety  clause."  a  food 
additive  cannot  be  listed  for  a  particular 
use  unless  a  fair  evaluation  of  the 
evidence  establishes  that  the  additive  is 
safe  for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  the  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance"  (H.  Rept.  2284,  85th 
Cong..  2d  sess.  4  (1958)).  This  concept 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)). 

The  food  additives  anticancer,  or 
Delaney,  clause  (section  409(c)(3)(A)  of 
the  act)  further  provides  that  no  food 
additive  shall  be  deemed  to  be  safe  if  it 
is  found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 


the  additive  itself  and  not  to 
constituents  of  the  additiv&  Thus, 
where  an  additive  has  not  been  shown 
to  cause  cancer,  even  though  it  contains 
a  carcinogenic  impurity,  the  additive  is 
not  subject  to  the  legal  effect  of  the 
Delaney  clause.  Rather,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive  [Scott  v.  FDA,  726  F.2d  322 
(6th  Cir.  1984)). 

n.  Evaluation  of  Safety  of  the  Petitioned 
Use  of  tlie  Additive 

In  its  original  review  of  asulfame 
potassium  in  1988.  FDA  concluded  diat 
a  review  of  animal  feeding  studies 
showed  that  there  is  no  association 
between  neoplastic  disease  (cancer)  and 
consumption  of  this  additive  (53  FR 
28379  at  28380  and  28381,  July  28. 
1988).  No  new  information  has  been 
received  that  would  change  that 
conclusion.  Therefore,  FDA  has 
evaluated  the  safety  of  the  petitioned 
uses  of  this  additive  under  the  general 
safety  clause,  considering  all  available 
data.  ♦ 

In  determining  whether  the  proposed 
use  of  an  additive  is  safe.  FDA 
considers,  among  other  things,  whether 
an  individual's  estimated  daily  intake  of 
the  additive  will  be  less  than  the 
acceptable  daily  intake  established  from 
toxicological  information.  The  agency 
has  established  an  acceptable  daily 
intake  for  acesulfame  potassium  of  15 
milligrams  per  kilogram  (mg/kg)  of  body 
weight  per  day  (or  900  mg  per  person 
per  day  (mg/p/d)).  The  agency  described 
its  analysis  of  the  data  that  led  to  the 
estabUshment  of  the  acceptable  daily 
intake  in  its  original  decision  on  the  use 
of  acesul£Eune  potassium  (53  FR  28379), 
The  agency  has  considered  consumer 
exposure  to  acesulfame  potassium 
resulting  from  uses  listed  in  this 
regulation,  as  well  as  all  currently 
regulated  uses  and  other  petitioned 
uses,  including  those  that  are  the  subject 
of  regulations  pubUshed  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
has  calculated  the  90th  percentile 
estimated  daily  intake  from  these 
combined  uses  to  be  180  mg/p/d.  which 
is  well  below  the  acceptable  daily 
intake. 

A.  Special  Conditions  Relevant  to  the 
Petitioned  Uses 

The  uses  of  acesulfame  potassium  that 
are  the  subject  of  the  petitions  specified 
previously  in  this  document  may 
subject  the  sweetener  to  conditions 
other  than  those  considered  in  the 
petition  that  supported  the 


promulgation  of  §  172.800,  or  those 
considered  in  the  petitions  that 
supported  amendments  to  §  172.800. 
FDA  has  evaluated  data  in  the  subject 
petitions  and  other  information 
regarding  the  stability  of  acesulfame 
potassium  imder  a  variety  of 
temperature,  moisture  content,  and  pH 
conditions  that  characterize  the 
proposed  uses.  Even  under  extreme 
temperature  conditions  simulating  those 
of  ultrahigh  temperature  pasteurization, 
no  detectable  amounts  of  decomposition 
products  were  found.  The  agency 
concludes  that  acesulfame  potassium  is 
stable  under  the  proposed  conditions  of 
use. 

B.  Methylene  Chloride 

The  manufacturing  process  referred  to 
in  the  petitions  for  acesulfame 
potassium  differs  from  that  described  in 
the  petition  that  was  the  basis  for  the 
promulgation  of  §  172.800.  In  the  new 
process,  methylene  chloride  is  used  as 
a  solvent  in  the  initial  step  in  the 
process.  Subsequently,  the  product  is 
neutraUzed.  stripped  of  methylene 
chloride,  and  recrystallized  from  water. 
Data  were  submitted  by  the  petitioner 
showing  that  methylene  chloride  could 
not  be  detected  in  the  final  product  at 
a  limit  of  detection  of  40  parts  per 
billion  (ppb). 

FDA.  in  its  evaluation  of  the  safety  of 
acesulfame  potassium,  reviewed  both 
the  safety  of  the  additive  and  of  the 
chemical  impurities  that  may  be  present 
in  the  additive  as  a  result  of  the 
manufacturing  process.  Residual 
amounts  of  reactants  and  manufacturing 
aids  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

The  agency  has  used  risk  assessment 
procedures  to  estimate  the  upper-bound 
limit  of  risk  presented  by  methylene 
chloride,  a  carcinogenic  chemical,  that 
may  be  present  as  an  impurity  in  the 
additive.  This  risk  evaluation  has  two 
aspects:  (1)  Assessment  of  the  human 
exposure  to  the  impurity  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  human  exposure. 

FDA  has  estimatM  the  hypothetical 
worst-case  exposure  to  methylene 
chloride  from  both  the  currently 
regulated  and  the  petitioned  uses  of 
acesulfame  potassium  to  be  3.6 
nanograms  (ng)/p/d  (Ref.  1).  This 
estimate  is  based  on  the  assumption  that 
methylene  chloride  is  present  in 
acesulfame  potassium  at  a  level  of  20 
ppb,  one-half  its  detection  limit  (Ret  2). 
Because  it  is  a  volatile  compound  that 
is  removed  from  the  additive  prior  to 
further  purification,  FDA  does  not 


expect  it  to  be  present  even  at  that  very 
low  level  (Ref  1). 

Using  risk  assessment  procedures. 
FDA  used  data  from  the  National 
Toxicology  Program  report  of  a  bioassay 
on  methylene  chloride  (Ref  3)  to 
calculate  the  potency,  or  unit  risk,  bom 
exposure  to  this  chemical  (Ref.  4).  The 
results  of  the  bioassay  on  methylene 
chloride  demonstrated  that  the  material 
was  carcinogenic  for  mice  under  tije 
conditions  of  the  study.  The  test 
material  induced  benign  and  malignant 
neoplasms  in  both  the  Uver  and  lung  of 
both  sexes  when  administered  by 
inhalation. 

The  agency  also  evaluated  data  bom 
a  second  study,  in  mice  of  the  same 
strain  as  used  in  the  inhalation  study,  in 
which  methylene  chloride  was 
administered  in  the  drinking  water  (Ret 
5).  In  this  second  study,  there  was  no 
significant  increase  in  the  incidence  of 
neoplasms  at  any  site  examined. 
However,  assuming  that  methylene 
chloride  would  indfuce  neoplasia  at  a 
dose  just  above  the  highest  level  tested 
in  the  drinking  water  study,  a  maximum 
potency  for  ingested  methylene  chloride 
can  be  estimated.  This  estimate  is 
approximately  the  same  as  the  potency 
calculated  from  the  data  of  the 
inhalation  study,  providing  confidence 
that  using  the  inhalation  study  for 
upper-bound  risk  assessment  is  not 
likely  to  underestimate  any  potential 
risk  due  to  ingested  methylene  chloride 
(Ret  4). 

Based  on  a  potential  exposure  of  3.6 
ng/p/d,  FDA  estimates  that  the  upper- 
bound  limit  of  individual  lifetime  risk 
bom  the  potential  expyosure  to 
methylene  chloride  resulting  bom  the 
use  of  acesulfame  potassium  is  2.6  x 
10-".  or  less  than  3  in  100  billion  (Ref 
6).  Because  of  the  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
hfetime  averaged  individual  daily 
exposure  to  methylene  chloride  is 
expected  to  be  substantially  less  than 
the  estimated  worst -case  exposure,  and 
therefore,  the  estimated  upper-bound 
limit  of  risk  would  be  substantially 
higher  than  any  actual  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from  the 
exposure  to  methylene  chloride  that 
might  result  from  the  proposed  uses  of 
acesulfame  potassium. 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  methylene 
chloride  impurity  in  the  food  additive. 
While  FDA  ivould  ordinarily  establish  a 
specification  for  a  carcinogenic 
constituent  in  a  direct  food  additive,  the 
agency  finds  that  specifications  are  not 
needed  in  this  case  for  the  following 
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reasons:  (1)  Methylene  chloride  is  a 
volatile  material  that  is  used  early  in  the 
manufactiuing  process  for  the  additive 
and  then  removed  from  the  additive. 
Several  steps  occur  after  methylene 
chloride  is  removed  and  before  the 
additive  is  added  to  food.  Therefore,  the 
agency  would  not  expect  this  impurity 
to  become  a  component  of  food  at  other 
than  an  extremely  low  level.  (2) 
Methylene  chloride  has  not  been 
detected  in  any  samples  tested  even  at 
a  limit  of  detection  of  40  ppb,  a  level 
that  is  several  orders  of  magnitude 
below  levels  that  would  present  any 
public  health  concerns.  (3)  Finally,  the 
upper-bound  Umit  of  lifetime  risk  from 
exposure  to  this  impurity,  even  under 
worst-case  assumptions,  is  very  low. 
less  than  3  in  100  billion.  Thus.  FDA 
believes  that  there  is  no  reasonable 
possibility  that  methylene  chloride  will 
be  present  in  amounts  that  present  a 
health  concern  and  sees  no  justiHcation 
for  requiring  manufacturers  to  monitor 
compliance  with  a  specification. 

m.  Conclusion  of  Safety 

FDA  has  evaluated  the  data  in  the 
petitions  and  other  relevant  material 
and  concludes  that  the  use  of 
acesulfame  potassiiun  in  yogurt  and 
yogurt-type  products,  frozen  and 
refrigerated  desserts,  and  in  syrups, 
sweet  sauces,  and  toppings  is  safe. 
Therefore,  the  agency  concludes  that 
§  172.800  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  p)etitions  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petitions  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for~ 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  3, 1995,  file 
Mrith  the  E)ockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Health  Publication  No.  1-85-2562, 1985. 

4.  Memorandum  from  the  Quantitative 
Risk  Assessment  Committee,  dated 
November  15, 1985. 

5.  National  Coffee  Association,  ■■24-Month 
Oncogenicity  Study  of  Methylene  Chloride  in 
Mice— Final  Report;  Vol.  1,"  Hazelton 
Laboratories  America,  Inc.,  Vienna,  VA, 
November  30, 1983. 

6.  Memorandum  from  P.  Hansen, 
Biotechnology  Policy  Branch,  to  S.  Henry, 
Quantitative  Risk  Assessment  Committee, 
dated  June  24. 1993. 


List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201, 401, 402, 409,  701. 
721  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  341,  342,  348,  371.  379e). 

2.  Section  172.800  is  amended  by 
adding  new  paragraphs  (c)(9)  through 
(c)(ll)  to  read  as  follows: 

§172.800    Acesulfame  potassium. 

»        •        •        •        « 

(c)  *    •    * 

(9)  Yogurt  and  yogurt-type  products. 

(10)  Frozen  and  refrigerated  desserts. 

(11)  Sweet  sauces,  toppings,  and 
syrups. 
***** 

Dated:  November  18, 1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-29519  Filed  11-30-94;  8:45  ami 
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21  CFR  Part  172 
[Docket  No.  92F-0030] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Acesulfame  Potassium 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acesulfame  potassium  as 
a  nonnutritive  sweetener  available  to 
the  consumer  in  bulk-packaged  form. 
This  action  is  in  response  to  a  petition 
filed  by  Hoechst  Celanese  Corp. 
DATES:  Effective  December  1, 1994; 
written  objections  and  requests  for  a 
hearing  by  January  3, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
206),  Pood  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204 
202-254-9523. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  21.  1992  (57  FR  6227).  FDA 
announced  that  a  food  additive  petition 
(FAP  2A4309)  had  been  filed  by 
Hoechst  Celanese  Corp.,  Rt.  202-206 
North.  Somerville,  NJ  08876,  proposing 
that  §  172.800  Acesulfame  potassium 
(21  CFR  172.800)  be  amended  to 
provide  for  the  safe  use  of  acesulfame 
potassium  as  a  nonnutritive  sweetener 
available  to  the  consumer  in  bulk- 
packaged  form. 

I.  Detennination  of  Safety 

Under  Section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
called  "general  safety  clause,"  a  food 
additive  cannot  be  listed  for  a  particular 
use  unless  a  fair  evaluation  of  the 
evidence  establishes  that  the  additive  is 
safe  for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  the  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance."  (H.  Rept.  2284.  85th 
Cong..  2d  sess.  4  (1958)).  This  concept 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)). 

The  food  additives  anticancer,  or 
Delaney,  clause  (section  409(c)(3)(A)  of 
the  act)  further  provides  that  no  food 
additive  shall  be  deemed  to  be  safe  if  it 
is  found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to 
constituents  of  the  additive.  Thus, 
where  an  additive  has  not  been  shown 
to  cause  cancer,  even  though  it  contains 
a  carcinogenic  impurity,  the  additive  is 
not  subject  to  the  legal  effect  of  the 
Delaney  clause.  Rather,  the  additive  is 
properly  evaluated  under  the  general 
■safety  clause  using  risk  assessment      / 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  resuh  from  the  proposed  use  of  the 
additive  [Scott  v.  FDA,  728  F.2d  322 
(6th  Cir.  1984)). 

n.  EvaluaUon  of  Safety  of  the  Petitioned 
Use  of  the  Additive 

In  its  original  review  of  acesulfame 
potassium  in  1988.  FDA  concluded  that 
a  review  of  animal  feeding  studies 
showed  that  there  is  no  association 


between  neoplastic  disease  (cancer)  and 
consumption  of  this  additive  (53  FR 
28379  at  28380  and  28381,  July  28. 
1988).  No  new  information  has  been 
received  that  would  change  that 
conclusion.  Therefore.  FDA  has 
evaluated  the  safety  of  the  petitioned 
use  of  acesulfame  potassium  under  the 
general  safety  clause,  considering  all 
available  data. 

In  determining  whether  the  proposed 
use  of  an  additive  is  safe,  FDA 
considers,  among  other  things,  whether 
an  individual's  estimated  daily  intake  of 
the  additive  will  be  less  than  the 
acceptable  daily  intake  established  from 
toxicological  information.  The  agency 
has  established  an  acceptable  daily 
intake  for  acesulfame  potassium  of  15 
milligrams  (mg)  per  kilogram  of  body 
weight  per  day  (or  900  mg  per  person 
per  day).  The  agency  described  its 
analysis  of  the  data  that  led  to  the 
establishment  of  the  acceptable  daily 
intake  in  its  original  decision  on  the  use 
of  acesulfame  potassium  (53  FR  28379). 
The  agency  has  considered  consumer 
exposure  to  acesulfame  potassium 
resulting  from  uses  listed  in  this 
regulation,  as  well  as  all  currently 
regulated  uses  and  other  petitioned 
uses,  including  those  that  are  the  subject 
of  regulations  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
has  calculated  the  90th  percentile 
estimated  daily  intake  from  these 
combined  uses  to  be  180  mg  per  person 
per  day.  which  is  well  below  the 
acceptable  daily  intake. 

A.  Special  Considerations  Relevant  to 
Use  as  a  Sugar  Substitute  Available  to 
the  Consumer  in  Bulk-Packaged  Form 

The  petitioner  requested  the  use  of 
acesulfame  potassium  as  a  sugar 
substitute  available  to  the  consumer  in 
various  forms,  including  granulated, 
powdered,  and  fiquid  forms.  The 
availability  of  acesulfame  potassium  in 
bulk-packaged  form  will  allow  it  to  be 
conveniently  used  as  a  sugar  substitute 
in  a  wide  variety  of  home-prepared 
foods  and  beverages.  FDA  has  evaluated 
data  in  the  petition  and  other 
information  regarding  the  stability  of 
acesulfame  potassium  under  a  variety  of 
conditions  (pH,  moisture  content,  and 
temperature)  that  reflect  both  the 
requested  forms  of  the  bulk-packaged 
additive  and  the  wide  range  of  foods 
that  are  prepared  in  the  home  and  in 
which  the  additive,  if  available  in  bulk- 
packaged  form,  may  be  used.  The 
agency  concludes  that  acesulfame 
potassium  is  stable  under  the  proposed 
conditions  of  use. 


B.  Methylene  Chloride 

The  manufacturing  process  referred  to 
in  the  petition  for  acesulfame  potassium 
differs  from  that  described  in  the 
petition  tiiat  was  the  basis  for  the 
promulgation  of  §  172.800.  In  the  new 
process,  methylene  chloride  is  used  as 
a  solvent  in  the  initial  step  in  the 
process.  Subsequently,  the  product  is 
neuti^lized,  sti-ipped  of  methylene 
chloride,  and  recrystallized  from  water. 
Data  were  submitted  by  the  petitioner 
showing  that  methylene  chloride  could 
not  be  detected  in  the  final  product  at 
a  limit  of  detection  of  40  parts  per 
billion  (ppb). 

FDA.  in  its  evaluation  of  the  safety  of 
the  petitioned  uses  of  acesulfame 
potassium,  reviewed  both  the  safely  of 
the  additive  and  of  the  chemical 
impurities  that  may  be  prelsent  in  the 
additive  as  a  result  of  the  manufacturing 
process.  Residual  amounts  of  reactants 
and  manufacturing  aids  are  commonly 
found  as  contaminants  in  chemical 
products,  including  food  additives. 

The  agency  has  used  risk  assessment 
procedures  to  estimate  the  upper-bound 
limit  of  risk  presented  by  methylene 
chloride,  a  carcinogenic  chemical,  that 
may  be  present  as  an  imptuity  in  the 
additive.  This  risk  evaluation  has  two 
aspects:  (1)  Assessment  of  the  human 
exposure  to  the  impuirity  irom  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  human  exposure. 

FDA  has  estimated  the  hjTJothetical 
worst-case  exposure  to  methylene 
chloride  from  both  the  currently 
regulated  and  the  petitioned  uses  of 
acesulfame  potassium  to  be  3.6 
nanograms  per  person  per  day  (ng/p/ 
day)  (Ref.  1).  This  estimate  is  based  on 
the  assumption  that  methylene  chloride 
is  present  in  acesulfame  potassium  at  a 
level  of  20  ppb.  one-half  its  detection 
limit  (Ref.  2).  Because  it  is  a  volatile 
compound  tiiat  is  removed  from  the 
additive  prior  to  further  purification. 
FDA  does  not  expect  it  to  be  prffsent 
even  at  that  very  low  level  (Ref.  1). 

Using  risk  assessment  procedures. 
FDA  used  data  from  the  National 
Toxicology  Program  (NTP)  report  (Ref. 
3)  of  a  bioassay  on  methylene  chloride 
to  calculate  the  potency,' or  unit  risk, 
from  exposure  to  this  chemical  (Ref.  4). 
The  results  of  the  bioassay  on 
methylene  chloride  demonstrated  that 
the  material  was  carcinogenic  for  mice 
under  the  conditions  of  the  study.  The 
test  material  induced  benign  and 
malignant  neoplasms  in  both  the  liver 
and  lung  of  both  sexes  when 
administered  by  the  inhalation  route. 
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The  agency  also  evaluated  data  from 
a  second  study,  in  mice  of  the  same 
strain  as  used  in  the  inhalation  study,  in 
which  methylene  chloride  was 
administered  in  the  drinking  water  (Ref. 
5).  In  this  second  study,  there  was  no 
significant  increase  in  the  incidence  of 
neoplasms  at  any  site  examined. 
However,  assuming  that  methylene 
chloride  would  induce  neoplasia  at  a 
dose  just  above  the  highest  level  tested 
in  the  drinking  water  study,  a  maximum 
potency  for  ingested  methylene  chloride 
can  be  estimated.  This  estimate  is 
approximately  the  same  as  the  potency 
calculated  from  the  data  of  the 
inhalation  study,  providing  confidence 
that  using  the  inhalation  study  for 
upper-bound  risk  assessment  is  not 
Ukely  to  underestimate  any  potential 
risk  due  to  ingested  methylene  chloride 
(Ref.  4). 

Based  on  a  potential  exposure  of  3.6 
ng/p/day,  FDA  estimates  that  the  upper- 
bound  limit  of  individual  Ufetime  risk 
from  the  potential  exposure  to 
methylene  chloride  resulting  from  the 
use  of  acesulfame  potassium  is 
2.6xlO-i',  or  less  than  3  in  100  billion 
(Ref.  6).  Because  of  the  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime  averaged  individual  daily 
exposure  to  methylene  chloride  is 
expected  to  be  substantially  less  than 
the  estimated  worst -case  exposure,  and 
therefore,  the  estimated  upper-bound 
limit  of  risk  would  be  substantially 
greater  than  any  actual  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from  the 
exposure  to  methylene  chloride  that 
might  result  from  the  proposed  use  of 
acesulfame  potassium. 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  methylene 
chloride  impurity  in  the  food  additive. 
While  FDA  would  ordinarily  establish  a 
specification  for  a  carcinogenic 
constituent  in  a  direct  food  additive,  the 
agency  finds  that  specifications  are  not 
needed  in  this  case  for  the  following 
reasons:  (1)  Methylene  chloride  is  a 
volatile  material  that  is  used  early  in  the 
manufacturing  process  for  the  additive 
and  then  removed  from  the  additive. 
Several  steps  occur  after  methylene 
chloride  is  removed  and  before  the 
additive  is  added  to  food.  Therefore,  the 
agency  would  not  expect  this  impurity 
to  become  a  component  of  food  at  other 
than  an  extremely  low  level.  (2) 
Methylene  chloride  has  not  been 
detected  in  any  samples  tested  even  at 
a  Umit  of  detection  of  40  ppb,  a  level 
that  is  several  orders  of  magnitude 
below  levels  that  would  present  any 
public  health  concerns.  (3)  Finally,  the 


upper-bound  limit  of  Hfetime  risk  from 
exposiuv  to  this  impurity,  even  under 
worst-case  assumptions,  is  very  low, 
less  than  3  in  100  billion.  Thus,  FDA 
believes  that  there  is  no  reasonable 
possibility  that  methylene  chloride  will 
be  present  in  amoimts  that  present  a 
health  concern  and  sees  no  justification 
for  requiring  manufacturers  to  monitor 
compliance  with  a  specification. 

m.  Conclusion  of  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of 
acesulfame  potassium  as  a  nonnutritive 
sweetener  (sugar  substitute)  available  to 
the  consumer  in  bulk-packaged  form  is 
safe.  Therefore,  the  agency  concludes 
that  §  172.800  should  be  amended  as  set 
forth  below. 

The  current  regulation  authorizes  two 
forms  of  acesulfame  potassium  to  be 
offered  directly  to  the  consumer  (1) 
Dry,  free-flowing  sugar  substitutes  in 
individual  serving  packages 
(§  172.800(c)(1));  and  (2)  sugar  substitute 
tablets  (§  172.800(c)(2)).  This  final  rule, 
which  permits  additional  forms  of 
acesulfame  potassium  for  such  use, 
removes  the  need  for  specifying  each 
individual  form  in  which  the 
nonnutritive  sweetener  (sugar 
substitute)  might  be  offered  to  the 
consumer.  Therefore,  FDA  is  revising 
the  regulations  prescribing  the  listed 
forms  of  acesulfame  potassium  directly 
available  to  the  consumer  for  use  as  a 
sugar  substitute,  both  to  add  the 
additional  form  that  is  the  subject  of  this 
rulemaking  and  to  simplify  the 
regulation  by  grouping  all  such 
permitted  forms  into  a  single  paragraph. 

In  accordance  with  §  171.1(h)  (21  OTl 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  AppUed  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFT? 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  net  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 


in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  3, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  ihe  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  widi  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201. 401. 402, 409,  701. 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.Q  321,  341.  342,  348,  371,  379e). 

2.  Section  172.800  is  amended  by 
revising  paragraph  (c)(1)  and  by 
removing  and  reserving  paragraph  (c)(2) 
to  read  as  follows: 

§172.800    Acesulfame  potassium. 

(c)  •  •  * 

(1)  Sugar  substitute,  including 
granulated,  powdered,  liquid,  and  tablet 
form. 

(2)  (Reserved] 
•        *"••• 

Dated:  November  22, 1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-29518  Filed  11-30-94;  8:45  am) 
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Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Acesulfame  Potassium 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acesulfame  potassium  as 
a  nonnutritive  sweetener  in  baked  goods 
and  baking  mixes,  including  icings. 
fix)stings.  toppings,  and  fillings.  This 
action  is  in  response  to  a  petition  filed 
by  Hoechst  Celanese  Corp. 
DATES:  Effective  December  1. 1994; 
written  objections  and  requests  for  a 
hearing  by  January  3, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
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305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen.  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
206).  Food  and  IJrug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-254-9523. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
pubUshed  in  the  Federal  Register  of 
October  30, 1990  (55  FR  45657).  FDA 
aimounced  that  a  food  additive  petition 
(FAP  0A4225)  had  been  filed  by 
Hoechst  Celanese  Corp.,  Rt.  202-206 
North.  Somerville,  NJ  08876.  proposing 
that  §  172.800  Acesulfame  potassium 
(21  CFR  172.800)  be  amended  to 
provide  for  the  safe  use  of  acesulfame 
potassium  in  baked  goods  and  baking 
mixes.  In  a  second  notice  published  in 
the  Federal  Register  of  November  19. 
1993  (58  FT^  61093),  FDA  announced 
that  it  was  amending  the  filing  notice 
for  the  petition  to  reflect  that  the 
petitioner  had  also  proposed  that 
§  172.800  be  amended  to  provide  for  the 
safe  use  of  acesulfame  potassium  in 
icings,  frostings.  toppings,  and  fillings 
for  baked  goods. 

I.  Determination  of  Safety 

Under  section  409(c)(3HA)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  348(c)(3)(A)).  the  so- 
called  "general  safety  clause,"  a  food 
additive  cannot  be  listed  for  a  particular 
use  unless  a  fair  evaluation  of  the 
evidence  estabhshes  that  the  additive  is 
safe  for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  the  additive.  It  does 
not-and  can  net-require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  imder  any  conceivable 
circumstance."  (H.  Rept.  2284,  85th 
Cong..  2d  sess.  4  (1958)).  This  concept 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
I70.3(i)). 

The  food  additives  anticancer,  or 
Delaney.  clause  (section  409(c)(3)(A)  of 
the  act)  further  provides  that  no  food 
additive  shall  be  deemed  to  be  safe  if  it 
is  found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to 
constituents  of  the  additive.  Thus, 
where  an  additive  has  not  been  shown 
to  cause  cancer,  even  though  it  contains 
a  carcinogenic  impurity,  the  additive  is 
not  subject  to  the  legal  effect  of  the 
Delaney  clause.  Rather,  the  additive  is 


property  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive.  [Scott  v.  FDA,  728  F.2d  322 
(6th  Cir.  1984).} 

II.  Evaluation  of  Safety  of  the  Petitioned 
Use  of  the  Additive 

In  its  original  review  of  acesulfame 
potassium  in  1988.  FDA  concluded  that 
a  review  of  animal  feeding  studies 
showed  that  there  is  no  association 
between  neoplastic  disease  (cancer)  and 
consumption  of  this  additive  (53  FR 
28379  at  28380  and  28381.  July  28, 
1988).  No  new  information  has  I  jen 
received  that  would  change  that 
conclusion.  Therefore,  FDA  has 
evaluated  the  safety  of  the  petitioned 
uses  of  acesulfame  potassium  imder  the 
general  safety  clause,  considering  all 
available  data. 

In  determining  whether  the  proposed 
use  of  an  additive  is  safe,  FDA 
considers,  among  other  things,  whether 
an  individual's  estimated  daily  intake  of 
the  additive  will  be  less  than  the 
acceptable  daily  intake  established  from 
toxicological  information.  The  agency 
has  established  an  acceptable  daily 
intake  for  acesulfame  potassium  of  15 
milligrams  (mg)  per  kilogram  of  body 
weight  per  day  (or  900  mg  per  person 
per  day).  The  agency  described  its 
analysis  of  the  data  that  led  to  the 
estabUshment  of  the  acceptable  daily 
intake  in  its  original  decision  on  the  use 
of  acesulfame  potassium  (53  FR  28379). 
The  agency  has  considered  consumer 
exposure  to  acesulfame  potassium 
resulting  fit)m  uses  listed  in  this 
regulation,  as  well  as  all  currently 
regulated  uses  and  other  petitioned 
uses,  including  those  that  are  the  subject 
of  regulations  pubUshed  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
has  calculated  the  90th  percentile 
estimated  daily  intake  from  these 
combined  uses  to  be  180  mg  per  person 
per  day.  which  is  well  below  the 
acceptable  daily  intake. 

A.  Special  Conditions  Relevant  to  Use  in 
Baked  Goods 

The  sweetener  has  been  previously 
shown  to  be  stable  at  normal 
temperatures  and  moderate  pH.  The  use 
of  acesulfame  potassiiun  in  baked  goods 
will  subject  the  addiUve  to  elevated 
temperatures  and  other  conditions 
different  from  those  that  were 
considered  when  §  172.800  was 
originally  promulgated.  FDA  has 
evaluated  data  in  the  petition  regarding 
the  stability  of  acesulfame  potassium 
under  conditions  of  elevated 
temperature  in  foods  of  different 
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moisture  content  and  pH  value.  Even 
under  conditions  of  exaggerated  baking 
time  and  temperature,  no  detectable 
amounts  of  decomposition  products 
were  fouiKi.  Thus,  the  agency  concludes 
that  acesulfame  potassium  is  stable 
under  the  proposed  conditions  of  use. 

B.  Methylene  Chloride 

The  manufacturing  process  referred  to 
in  the  petition  for  acesulfame  potassium 
differs  from  that  described  in  die 
petition  that  was  the  basis  for  the 
promulgation  of  $  172.800.  In  the  new 
process,  methylene  chloride  is  used  as 
a  solvent  in  the  initial  step  in  the 
process.  Subsequently,  the  product  is 
neutralized,  stripped  of  methylene 
chloride,  and  recrystallized  from  water. 
Data  were  submitted  \)y  the  petitioner 
showing  that  methylene  chloride  could 
not  be  detected  in  the  final  product  at 
J  limit  of  detection  of  40  parts  per 
billion  (ppb). 

FDA,  m  its  evaluation  of  the  safety  of 
the  petitioned  uses  of  acesulfame 
potassium,  reviewed  both  the  safety  of 
the  additive  and  of  the  chemical 
impurities  that  may  be  present  in  the 
additive  as  a  result  of  the  manufacturing 
process.  Residual  amounts  of  reactants 
and  manufacturing  aids  are  commonly 
found  as  contaminants  in  chemical 
products,  including  food  additives. 

The  agency  has  used  risk  assessment 
procedures  to  estimate  the  upper-bound 
limit  of  risk  presented  by  methylene 
chloride,  a  carcinogenic  chemical,  that 
may  be  present  as  an  impurity  in  the 
additive.  This  risk  evaluation  has  two 
aspects:  (1)  Assessment  of  the  human 
exposure  to  the  impurity  bom  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  human  exposure. 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  methylene 
chloride  from  both  the  currently 
regulated  and  the  petitioned  uses  of 
acesulfeme  potassium  to  be  3.6 
nanograms  (ng)  per  person  per  day  (Ref. 
1).  Tbis  estimate  is  based  on  the 
assiunption  that  methylene  chloride  is 
present  in  acesulfame  potassium  at  a 
level  of  20  ppb,  one-half  its  detection 
limit  (Ref.  2).  Because  it  is  a  volatile 
compoimd  that  is  removed  from  the 
additive  prior  to  further  purification, 
FDA  does  not  expect  it  to  be  present 
even  at  that  very  low  level  (Ref.  1). 

Using  risk  assessment  procedures, 
FDA  used  data  from  the  National 
Toxicology  Program  report  (Ref.  3)  of  a 
bioassay  on  methylene  chloride  to 
calculate  the  potency,  or  imit  risk,  itom 
exposure  to  this  chemical  (Ref.  4).  The 
results  of  the  bioassay  on  methylene 
chloride  demonstrated  that  the  material 


was  carcinogenic  for  mice  under  the 
conditions  of  the  study.  The  test 
material  induced  benign  and  malignant 
neoplasms  in  both  the  liver  and  liuig  of 
both  sexes  when  administered  by  the 
inhalation  route. 

The  agency  also  evaluated  data  from 
a  second  study,  in  mice  of  the  same 
strain  as  used  in  the  inhalation  study,  in 
which  mebiylene  chloride  was 
administered  in  the  drinking  water  (Ref. 
5).  In  this  second  study,  there  was  no 
significant  increase  in  the  incidence  of 
neoplasms  at  any  site  examined. 
However,  assuming  that  methylene 
chloride  would  induce  neoplasia  at  a 
dose  just  above  the  highest  level  tested 
in  the  drinking  water  study,  a  maximum 
potency  for  ingested  methylene  chloride 
can  be  estimated.  This  estimate  is 
approximately  the  same  as  the  potency 
calculated  from  the  data  of  the 
inhalation  study,  providing  confidence 
that  using  the  inhalation  study  for 
upper-bound  risk  assessment  is  not 
likely  to  xmderestimate  any  potential 
risk  due  to  ingested  methylene  chloride 
(Ref.  4). 

Based  on  a  potential  exposure  of  3.6 
ng  per  person  per  day.  FDA  estimates 
that  the  upper-bound  limit  of  individual 
lifetime  risk  from  the  potential  exposure 
to  methylene  chloride  resulting  from  the 
use  of  acesulfame  potassium  is  2.6  x 
10  ",  or  less  than  3  in  100  billion  (Ref. 
6).  Because  of  the  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  actual 
lifetime  averaged  individual  daily 
exposure  to  methylene  chloride  is 
expected  to  be  substantially  less  than 
the  estimated  worst-case  exposure,  and 
therefore,  the  calculated  estimate  of  the 
upper-bound  limit  of  risk  would  be 
substantially  higher  than  any  actual 
risk.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  bom  the  exposujre  to  methylene 
chloride  that  might  result  from  the 
proposed  use  of  acesulfame  potassiiun. 

Toe  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amoimt  of  methylene 
chloride  impurity  in  the  food  additive. 
While  FDA  would  ordinarily  establish  a 
specification  for  a  carcinogenic 
constituent  in  a  direct  food  additive,  the 
agency  finds  that  specifications  are  not 
needed  in  this  case  for  the  following 
reasons:  (1)  Methylene  chloride  is  a 
volatile  material  Uiat  is  used  early  in  the 
manufacturing  process  for  the  additive 
and  then  removed  from  the  additive. 
Several  steps  occur  after  methylene 
chloride  is  removed  and  before  the 
additive  is  added  to  food.  Therefore,  the 
agency  would  not  expect  this  impurity 
to  become  a  component  of  food  at  other 
than  an  extremely  low  level.  (2) 


Methylene  chloride  has  not  been 
detected  in  any  samples  tested  even  at 
a  limit  of  detection  of  40  ppb,  a  level 
that  is  several  orders  of  magnitude 
below' levels  that  would  present  any 
public  health  concerns.  (3)  Finally,  the 
upper-bound  limit  of  lifetime  risk  from 
exposure  to  this  impurity,  even  under 
worst-case  assumptions,  is  very  low, 
less  than  3  in  100  biUion.  Thus,  FDA 
believes  that  there  is  no  reasonable 
possibility  that  methylene  chloride  will 
be  present  in  amounts  that  present  a 
health  concern  and  sees  no  justification 
for  requiring  manufacturers  to  monitor 
compliance  with  a  specification. 

in.  Conclusion  of  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  uses  of 
acesulfame  potassiiun  in  baked  goods, 
baking  mixes,  and  fix>stings,  icings, 
toppings,  and  fillings  for  baked  goods 
are  safe.  Therefore,  the  agency 
concludes  that  §  172.800  should  be 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CPR 
171.1(h)),  the  peUtion  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

rv.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  hiunan  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  3, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  niunbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
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numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  M.  DiNovi, 
Chemistry  Review  Branch,  to  P.  Hansen, 
Biotechnology  Policy  Branch,  dated  August 
14. 1992. 

2.  Memorandum  from  M.  DiNovi, 
Chemistry  Review  Branch,  to  P.  Hansen, 
Biotechnology  Policy  Branch,  dated 
November  9, 1994. 

3.  "Technical  Report  on  the  Toxicology 
and  Carcinogenesis  Studies  of 
Dichloromethane  (Methylene  Chloride)  in 
P344/N  Rats  and  B6C3F1  Mice."  NTP  Draft 
Report,  NTP-TR-306.  National  Institute  of 
Health  Publication  No.  1-85-2562, 1985. 

4.  Memorandum  from  the  Quantitative 
Risk  Assessment  Committee,  dated 
November  15, 1985. 

5.  National  Coffee  Association.  ••24-Month 
Oncogenicity  Study  of  Methylene  Chloride  in 
Mice— Final  Report;  vol.  1,"  Hazelton 
Laboratories  America,  Inc.,  Vienna,  VA, 
November  30, 1983. 

6.  Memorandum  from  P.  Hansen, 
Biotechnology  Policy  Branch,  to  S.  Henry, 
Quantitative  Risk  Assessment  Committee, 
dated  )une  24, 1993. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 


PART  172— FOOD  ADDITIVES 
PERMrrTED  FOR  DIRECT  ADDmON 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  402, 409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  342,  348,  371.  379e). 

2.  Section  172.800  is  amended  by 
adding  new  paragraph  (c)(8)  to  read  as 
follows: 

§172.800    Acesulfame  potassium. 

*  •        •        •  ^      • 

(c)  *  •  * 

(8)  Baked  goods  and  baking  mixes, 
including  frostings,  icings,  toppings, 
and  fillings  for  baked  goods. 

•  •        •        *        *  » 

Dated:  November  18, 1994. 
WUUam  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-29520  Filed  11-30-94:  8:45  ami 

BILLING  CODE  41CO-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  71-6-6721;  FRL-6106-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
implementation  Plan  Revision;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District;  Kern  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  16, 
1994.  The  revisions  concern  rules  bom 
the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
and  the  Kern  County  Air  Pollution 
Control  District  (KCAPCD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  Also,  on  May  13, 
1993,  EPA  finalized  a  limited  approval 
and  a  limited  disapproval  of  an  earlier 
revision  of  KCAPCD  Rule  410.4. 
Therefore,  EPA's  approval  action  on  the 
current  revision  of  KCAPCD  Rule  410.4 
serves  as  final  determination  that  the 
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deficiencies  have  been  corrected  and 
that  on  the  effective  date  of  this  action, 
any  sanction  or  Federal  Implementation 
Plan  (FIP)  clock  is  stopped.  The  revised 
rules  control  VOC  emissions  from 
surface  coating  of  metal  parts  and 
products.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  3, 1995. 
ADDRESSES:  Copies-of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  K  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and  Toxics 

Division,  U.S.  EnvironmeoUl  Protection 

Agency,  Region  IX,  75  Hawthorne  Street, 

San  Francisco.  CA  94105. 
'    Environmental  Protection  Agency,  Air 

Docket  6102,  401  ••M"  Street.  SW.. 

Washington.  DC  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation 

Section,  2020  L  Street,  Sacramento,  CA     • 

95814. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District,  1999  Tuolumne  Street. 

suite  200,  Fresno,  CA  93721. 
Kern  County  Air  PoUuUon  Control  DisUict. 

2700  M  Street,  suite  290,  Bakersfield,  CA 

93301. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Helen  Liu,  Rulemaking  Section  (A-5-3). 
Air  arid  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1199. 

SUPP1.EMENTARY  INFORMATION: 

Background 

On  September  16,  1994  in  59  FR 
47578,  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SJVUAPCD's  Rule  4603,  Surface  Coating 
.  of  Metal  Parts  and  Products,  and 
KCAPCD's  Rule  410.4,  Surface  CoaUng 
of  Metal  Parts  and  Products.  Rule  4603 
was  adopted  by  SJVUAPCD  on  May  20, 
1993.  Rule  410.4  was  adopted  by 
KCAPCD  on  July  12, 1993.  Both  rules 
were  submitted  by  the  California  Air 
Resources  Board  to  EPA  on  November 
18.  1993.  These  rules  were  submitted  in 
response  to  EPA's  1988  SIP-Call  and  the 
CAA  section  182(a)(2)(A)  requirement 
that  nonattainment  areas  fix  their 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
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requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  backgroimd 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
notice  of  proposed  rulemaking  (NPRM) 
cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
^  ahous  EPA  policy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  59  FR  47578  and  in  the 
technical  support  document  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  April  5, 1994  for  Rule 
4603.  and  February  11, 1994  for  Rule 
410.4). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  47578.  EPA  received 
no  comments. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  imder  section 
110(k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  Part  D  of  the  CAA. 
This  approval  action  will  incorporate 
these  ndes  into  the  federally  approved 
SIP.  In  addition,  this  action  serves  as  a 
final  determination  that  the  deficiencies 
in  Rule  410.4,  previously  identified  in 
58  FR  28357  (May  13, 1993),  have  been 
corrected.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 


requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  refiarence  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1 .  1982. 

Dated:  November  4, 1994. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(194)(i)  (B)  and  (C) 
to  read  as  follows: 

§52.220    Identification  Of  plan. 

***** 

(c)*  •   • 
(194) *   *   * 
(i)*    •   * 

(B)  Kern  County  Air  Pollution  Control 
District. 

(7)  Rule  410.4,  adopted  on  July  12, 
1993. 

(C)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rule  4603,  adopted  on  Mav  20. 
1993. 
***** 

|FR  Doc.  94-29578  Filed  11-30-94;  8:45  ami 
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40  CFR  Part  52 

[ID8-1 -6600a;  FRL-5107-6] 

Approval  and  Promulgation  of  State 
implementation  Plans:  Idaho 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  a  revision  of  the 
Northern  Ada  County,  Idaho  State 
Implementation  Plan  (SIP)  for  carbon 
monoxide  (CO),  which  was  submitted  to 
EPA  Region  10  Administrator,  Chuck 
Clarke,  on  June  29, 1994.  The  action 
deletes  transportation  control  measures 
from  the  CO  SIP  which  was  last  updated 
in  1984.  The  action  also  adds  to  the  CO 
SIP,  enhancements  to  three  ongoing 
programs:  Transit,  rideshare,  and 
vehicle  insp)ection  and  maintenance. 
EFFECTIVE  DATE:  This  direct  final  rule 
will  be  effective  on  January  30, 1995 
unless  adverse  or  critical  comments  are 


received  by  January  3, 1995.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should  ' 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  &  Radiation  Branch  (AT- 
082),  EPA,  Docket  «ID8-l-6600. 1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,- SW.,  Washington,  DC  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082).  Seattle.  Washington  98101, 
and  the  Idaho  Division  of 
Environmental  Quality,  1410  N.  Hilton, 
Boise,  Idaho  83706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Lidgard,  Air  &  Radiation 
Branch  (AT-082),  EPA.  Seattle, 
Washington  98101  (206)  553-4233. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Northern  Ada  County  is  a  CO 
nonattainment  area.  The  area  was 
initially  designated  as  a  nonattainment 
area  in  1978.  The  CO  SIP  was  submitted 
to  EPA  in  a  series  of  submittals  in  the 
eariy  1980's.  EPA  approved  the  CO  SIP 
and  published  the  Federal  Register 
document  on  June  6, 1985.  The  area  was 
designated  after  the  1990  Clean  Air  Act 
Amendments  as  a  "not  classified" 
nonattainment  area,  since  no  violations 
of  the  CO  standard  have  occurred  since 
1987  (Federal  Register  November  6, 
1991).  Since  the  area  is  not  classified, 
there  is  no  requirement  imder  the  Clean 
Air  Act  for  the  state  to  submit  an 
attainment  demonstration  for  this  area. 
The  state  plans  on  developing  a 
maintenance  plan  and  requesting  a 
reclassification  to  attainment  status  in 
1995. 

The  Idaho  CO  SIP  submitted  in  1984 
includes  14  transportation  control 
measures  (TCMs)  five  of  which  were 
quantified  as  providing  specific  CO 
emission  reductions.  Of  the  five 
measures  that  were  quantified  in  the 
original  SIP.  three  measures  (transit, 
rideshare  and  improved  parking  design) 
fell  short  of  the  SIP  goals,  one  measure 
met  the  goal  (staggered  work  hours),  and 
one  measure  (transportation 
improvement)  exceeded  the  goal.  The 
remaining  nine  TCMs  which  were  not 
quantified  were  either  partially 
implemented  or  not  implemented.  The 
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vehicle  inspection  and  maintenance  (1/ 
M)  program,  not  defined  as  a  TCM, 
exceeded  the  goals  of  the  1984  SIP. 
Changes  in  the  socioeconomic  trends  of 
the  community  over  the  last  10  years, 
federal  funding  of  transit  budgets  and 
unrealistic  goals  are  all  responsible  for 
the  shortfalls  of  the  1984  TCMs. 

Section  176(c)  of  the  Clean  Air  Act 
(CAA)  prohibits  any  metropolitan 
planning  organization  (MPO)  designated 
under  section  134  of  title  23,  United 
States  Code,  from  approving  any 
transportation  project,  program,  or  plan 
which  does  not  conform  to  a  SIP 
approved  under  section  110  of  the  CAA. 
The  federal  transportation  conformity 
regulation  (40  CFR  part  51,  subpart  T) 
implements  the  transportation  related 
requirements  of  section  176(c).  Section 
51.418  of  the  regulation  requires  the 
transportation  plan  and  program  to 
provide  for  the  timely  implementation 
of  transportation  control  measures 
(TCMs)  from  the  applicable 
implementation  plan.  Nothing  in  the 
transportation  plan  or  program  may 
interfere  with  the  implementation  of 
any  TCM  in  the  applicable 
implementation  plan.  Section  51.392 
defines  a  TCM  as  any  measure  that  is 
specifically  identified  and  committed  to 
in  the  applicable  implementation  plan 
that  is  either  one  of  the  types  listed  in 
section  108  of  the  CAA.  or  any  other 
measiu*  for  the  purpose  of  reducing 
emissions  or  concentration  of  air 
pollutants  from  transportation  sources 
by  reducing  vehicle  use  or  changing 
traffic  flow  or  congestion  conditions. 
Under  the  federal  conformity  rule, 
before  the  Federal  Highway 
Administration  can  approve  the 
transportation  plan,  program,  and 
projects  for  Northern  Ada  County,  a 
conformity  determination  must  be  made 
which  shows  timely  implementation  of 
all  of  the  TCMs  in  the  SIP,  and 
demonstrates  that  all  obstacles  in  the 
way  of  implementation  have  been 
removed.  In  the  Northern  Ada  County 
case,  the  14  TCMs  identified  in  the  1984 
SIP  must  meet  the  timely 
implementation  criterion  in  order  for 
the  transportation  plan  or  program  to  be 
approved  and  projects  to  be  funded.  As 
noted  above,  a  number  of  TCMs  have 
not  been,  and  are  currently  not  intended 
to  be  implemented.  The  State  of  Idaho 
has  therefore  opted  to  revise  the  SIP  to 
delete  the  14  TCMs  from  the  1984  SIP 
and  replace  the  measures  with 
alternative  TCMs  and  with  vehicle  I/M 
program  enhancements.  The  state 
submitted,  on  June  29, 1994,  a  SIP 
revision  which  revises  the  TCM 
commitments  and  amends  the  I/M 
program.  As  part  of  the  SIP  revision,  the 
state  also  has  provided  a  demonstration 


that  the  substitute  measures  achieve  at 
least  as  much  emission  reductions  as 
the  reductions  from  the  deleted  1984 
SIP  measures. 

The  purpose  of  the  SD?  revision 
submitted  to  EPA  on  June  29, 1994,  is 
threefold.  One  is  to  delete  old  TCMs 
from  the  CO  SIP.  Secondly,  the  SIP 
revision  establishes  new  TCMs  and  new 
I/M  requirements  for  the  Northern  Ada 
County  CO  SIP.  Finally,  the  1994 
submittal  demonstrates  that  the  new 
TCMs,  together  with  the  enhancements 
of  the  I/M  program,  have  equal  or 
greater  than  anticipated  cumulative 
effects  on  CO  emission  reductions  than 
did  the  TCMs  from  the  1984  SIP 
submittal,  thus  demonstrating  that  the 
SIP  submittal  does  not  weaken  the 
existing  CO  SIP. 

n.  This  Action 

This  action  approves  the  "Minor 
Revision  of  the  Northern  Ada  County, 
Idaho  1984  State  Implementation  Plan 
(SIP)  for  carbon  monoxide  (CO)", 
submitted  to  EPA  Regional 
Administrator  Chuck  Clark,  from  the 
State  of  Idaho  on  June  29, 1994.  The 
action  deletes  the  14  TCMs  from  the 
1984  CO  SIP.  The  14  TCMs  from  the 
1984  SEP  are  no  longer  required  to 
demonstrate  the  timely  implementation 
test  of  the  conformity  regulation.  The 
action  approves  enhancements  to  three 
existing  programs:  transit,  rideshare, 
and  vehicle  inspection  and  maintenance 
(I/M). 

A.  Transit  • 

The  SIP  commits  to  the  following 
transit  level: 

1.  Boise  Urban  Stages,  Boise  Transit 
System  (BUS),  will  purchase  32 
compressed  natural  gas  (CNG)  buses 
between  1994  and  1997  to  replace  its 
entire  fleet  and  increase  the  fleet  size 
from  26  to  30  buses. 

2.  BUS  will  maintain  its  recently 
enhanced  marketing  efforts  to  promote 
transit  use  in  the  area. 

3.  BUS  has  established  the  goal  of 
breaking  through  the  1,000.000 
ridership  benchmark  in  1994  and 
increasing  ridership  by  4%  per  year. 
Therefore,  the  ridership  levels  will 
reach  approximately  1,124.800  by  1997. 
These  increases  are,  at  a  minimum,  to 
maintain  the  existing  levels  and  offset 
the  area's  growth. 

4.  The  City  of  Boise  will  launch  the 
development  of  a  three-phase  long  range 
transit  plan  for  the  period  of  FY95- 
FY2006.  The  first  phase  of  the  plan  will 
address  the  transit  system  in  the  Boise 
Service  Area,  the  second  phase  will 
address  the  service  in  Ada  County  and 
the  third  phase  will  address  a  multi- 
county  service  area  in  cooperation  with 


all  cognizant  agencies.  Approximately 
$60,000  and  1.5  full  time  employees 
have  been  committed  to  this  effort  for 
FY94. 

B.  Rideshare 

The  SIP  commits  to  the  following 
rideshare  program: 

1.  Through  marketing  and  promotion 
efforts  by  the  Valley  Commuteride, 
rideshare  level  goals  will  increase  to 
16%  of  all  commuter  trips  by  1995  and 
to  17.5%  by  1997. 

2.  Currently,  17  routes  serve  the  Boise 
Area.  The  Ada  County  Highway  District 
(ACHD)  Valley  Commuteride  goal  will 
be  to  increase  the  vanpool  fleet  by  10% 
per  year;  19  vans  by  1995,  and  23  bv 
1997.  ^ 

3.  The  Valley  Commuteride  Program 
will  work  with  other  pubhc  and  private 
entities  to  increase  the  number  of  Park 
and  Ride  lots  and  promote  the  usage  of 
existing  lots.  The  goal  is  to  initiate  two 
Park  and  Ride  lots  each  vear.  expanding 
from  19  in  1994  to  25  in'l997.  It  is  also 
a  goal  to  increase  Park  and  Ride  usage 
by  10%  each  year.  These  increases  are, 
at  a  minimum,  to  maintain  the  existing 
levels  and  offset  the  area's  growth. 

On  October  13, 1994,  Ada  Plann.ing 
Association,  the  MetropoHtan  Planning 
Organization  (MPO)  for  the  area, 
provided  a  letter  to  EPA  Region  10 
which  provided  additional  clarification 
to  the  SIP  commitments  listed  above 
(the  letter  is  available  in  the  docket  for 
public  review).  The  letter  clarifies  that 
the  purchase  of  buses,  vans  and  other 
equipment,  the  improvement/ 
acquisition  of  Park  and  Ride  lots,  and 
the  budgeted  marketing  dollars  are 
clearly  SIP  commitments.  EPA 
considers  these  commitments  to  be 
TCMs  for  the  purpose  of  conformity 
determinations.  Since  these  TCMs  are 
eligible  for  federal  funding  under  title 
23  use  or  the  Federal  Transit  Act.  their 
timely  implementation  must  be 
demonstrated  in  order  for  a  conformity 
determination  to  be  made.  The  only 
exceptions  from  the  conformity  timely 
implementation  test  from  the  SIP 
commitments  listed  above  are  the 
ridership  goals.  The  ridership  levels  of 
transit  item  3  above,  and  the  rideshare 
level  of  rideshare  item  1  above,  are 
goals,  and  not  considered  TCMs  for 
conformity  purposes.  The  ridership 
levels  are  expected  to  result  from  the 
commitments  made  but  are  goals  only 
and  not  enforceable  under  the 
conformity  criteria. 

The  October  13,  1994  letter  also 
outlines  the  major  components  of  the 
current  promotional  campaign  aimed  at 
increasing  transit  ridership  and 
rideshare  levels.  The  SIP  commits  to 
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maintaining  the  marketing  efforts  to 
promote  transit  and  rideshare  use. 

The  MPO  also  submitted  on  October 
13, 1994,  the  Transportation 
Improvement  Program  (TIP)  for 
Northern  Ada  County  for  fiscal  year 
1995-200».  The  TIP  demonstrates  the 
state  and  local  agencies  financial 
commitment  to  the  TCMs  Usted  in  the 
SIP.  The  TIP  has  been  apnroved  by  the 
MPO  and  has  been  included  in  the  State 
TIP.  By  federal  regulation,  the  TIP  is 
financially  constrained.  Additionally, 
the  letter  states  that  the  TQvI  projects  in 
the  TIP  have  been  included  in  the 
adopted  budgets  of  the  City  of  Boise  and 
the  Ada  County  Highway  District 
fACHD). 

The  implementation  agency  for  the 
transit  program  is  the  Boise  Urban 
Stages  (BUS),  a  branch  of  the  City  of 
Boise  government.  Idaho  Code  §  50-322 
allows  the  cities  to  operate  a  public 
transit  system.  The  City  of  Boise  is 
ofRcially  designated  the  recipient  of  the 
Federal  Transit  Administration  (FTA) 
funds  for  transit  operation  and  capital 
improvements.  The  implementation 
agency  for  the  ridesharing  program  is 
the  Commuteride  Program,  which  is  a 
department  of  the  Ada  County  Highway 
District  (ACHD).  The  Commuteride 
office  operates  carpooling,  vanpooling 
and  Park  and  Ride  services  in  Ada 
Coimty  and  the  adjacent  counties. 

C.  I/M 

The  SIP  submitted  and  approved  by 
EPA  in  1984  established  a 
decentralized,  manual  program  that 
inspected  1970  and  newer  light-duty 
vehicles  on  an  annual  basis.  Between 
1990  and  1994,  several  changes 
occurred  in  the  program: 

1.  An  anti-tampering  program  was 
started  in  1990. 

2.  The  program  also  was  amended  in 
1990  to  include  model  years  1965-1970, 
versus  the  prior  conunitment  to  inspect 
vehicles  manufactured  from  1970  to  the 
current  year.  This  step  increased  the 
number  of  vehicles  inspected  (based  on 
1990  registration  data)  by  approximately 
1.000. 

3.  The  repair  limit  for  1981  and  newer 
vehicles  was  increased  from  $30  to  $175 
in  1990. 

4.  The  program  shifted  to  registration 
enforcement  in  1993.  Prior  enforcement 
was  based  on  a  three  step  notification  to 
vehicle  owners,  followed  by  court 
action.  Since  failure  to  have  a  vehicle 
inspected  is  considered  an  "infiraction" 
under  the  law,  the  largest  penalty  would 
be  $25  and  a  court  order  to  get  the 
vehicle  inspected.  Registration 
enforcement  allows  Air  Quality  Board  to 
prevent  vehicles  from  getting  registered 
without  proof  of  inspection. 


5.  The  equipment  specifications  were 
changed  in  1990.  Inspection  facilities 
are  now  required  to  use  computerized 
emissions  analyzers  which  further 
increases  the  effectiveness  of  the 
program. 

6.  The  vehicle  types  covered  was 
expanded  in  1990  to  include  heavy  duty 
gas  trucks  (8,500  +  lbs  gross  vehicle 
weight). 

Ada  County  Ordinance  228. 
incorporating  these  changes,  was 
submitted  with  this  SIP  and  is  being 
approved  with  this  action. 

(Northern  Ada  County  is  a  "non- 
classified" area  since  the  CO  standard 
has  not  been  violated  since  1987.  As 
such,  the  area  is  not  required  to  meet 
the  "basic"  or  "enhanced"  I/M  program 
design  as  specified  in  EPA  I/M 
regulations.) 

The  SIP  anticipates  a  CO  reduction  of 
93,675  Kg/day  from  the  implementation 
of  the  transit,  rideshare,  and  I/M 
programs.  The  1984  CO  SIP  anticipated 
reductions  of  89.446  Kg/day  from  the 
entire  TCM  program  including  the  I/M 
program.  This  SIP  revision  has 
sufficiently  demonstrated  that  it  is  not 
a  weakening  of  the  1984  SEP.  but  the  test 
for  demonstrating  no  weakening  of  the 
SIP  is  less  vigorous  than  the  test  used 
to  demonstrate  emission  reduction 
credit  for  control  strategies  in  either  an 
attainment  SIP  or  maintenance  plan. 
Boise  is  under  no  obligation  to 
demonstrate  attainment  or  to  adopt 
TCMs.  other  than  to  protect  the  levels  of 
the  1984  SIP.  As  such.  EPA's  approval 
of  this  SIP  revision  should  not  be 
construed  to  mean  that  the  SIPs 
estimation  of  emission  reductions  and 
commitments  to  the  TCMs  would  be 
considered  adequate  for  a  control 
strategy  SEP. 

In  addition  to  the  commitments 
identified  above,  other  measures  have 
been  implemented  or  will  be 
implemented  which  are  mentioned  in 
the  SIP  as  voluntary  measures.  Although 
these  additional  programs  were  not 
submitted  as  commitments,  and  are  not 
being  approved  as  part  of  the  federally 
enforceable  SIP  for  Idaho,  these 
additional  measures  will  provide 
emission  benefits.  These  include 
transportation  improvements,  additional 
CNG  buses,  improved  parking  design, 
and  oxygenated  fuel  usage  (encouraged 
through  tax  credits  versus  oxygen  in 
gasoline  specifications).  Details  of  the 
quantification  for  both  the  committed 
and  voluntary  measures  are  available  in 
the  docket  for  public  review. 

III.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  1 10  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship- under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  30, 1995. 
unless,  by  January  3, 1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  servmg  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  January  30, 1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
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considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225),  as  revised  by  an 
October  4, 1993  memorandum  from 
Michael  H.  Shapiro,  Acting  Assistant 
Administrator  for  Air  and  Radiation. 
The  OMB  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  tlie 
appropriate  circuit  by  January  30,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 

List  of  Sul>jects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Idaho 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  November  7, 1994. 
Gerald  A.  Emison, 
Acting  Hegional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  N— Idaho 

2.  Section  52.670  is  amended  by 
adding  paragraph  (c)  (29)  to  read  as 
follows: 

§52.670    Identification  of  plan. 

*        *        *        •        « 

(c)*  *  * 

(29)  On  June  29, 1994,  the  Idaho 
Department  of  Health  and  Welfare 
submitted  a  CO  State  hnplementation 
Plan  for  Northern  Ada  County,  Idaho. 

(i)  Incorporation  by  reference. 

(A)  June  29. 1994  letter  from  Idaho 
Department  of  Health  and  Welfare  to 


EPA  Region  10  submitting  the  CO  SIP 
for  Northern  Ada  County.  Idaho. 

(B)  Minor  Revision  of  the  Northern 
Ada  County,  Idaho  1984  State 
Implementation  Plan  for  CO,  June  1994 
(including  Ada  Coimty  Ordinance  228. 
City  of  Boise  Ordinance  5273,  City  of 
Meridian  Ordinance  547.  City  of  Garden 
City  Ordinance  558,  and  Qty  of  Eagle 
Ordinance  177).  as  adopted  by  the  Idaho 
Department  of  Health  and  Welfare  on 
June  28, 1994. 

(FR  Doc.  94-29579  Filed  11-30-94;  8:45  am] 
nUJNC  COOE  6S«»«^ 


40  CFR  Part  70* 
[AD-FRL-5112-3] 

Clean  Air  Act  Final  Interim  Approval  of 
Operating  Permits  Program;  State  of 
Hawaii 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

Acnow:  Final  hiterim  Approval. 


JMI 


StiMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  Hawaii  for  the  purpose  of  complying 
with  Federal  requirements  for  an 
approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  December  1. 1994. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
rule  are  available  for  inspection  during 
normal  business  hours  at  the  Region  IX 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Pike  (telephone  415/744-1248).  A-5-2, 
US  Environmental  Protection  Agency, 
Region  IX,  Air  and  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 
I.  Backgroand  and  Purpose 

A.  Introduction 

Title  V  of  the  Amendments  to  the 
Clean  Air  Act  (the  Act)  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15. 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 


requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  July  26. 1994,  EPA  proposed  to 
grant  interim  approval  of  the  operating 
permits  program  for  Hawaii  unless 
certain  deficiencies  were  corrected,  in 
which  case  EPA  would  grant  full 
approval.  See  59  FR  37957.  EPA  did  not 
receive  pubUc  comments  objecting  to 
EPA's  determination  that  Hawaii's 
program  substantially  meets  the 
requirement  of  part  70  and  therefore 
qualifies  for  interim  approval  under 
§  70.4(d).  The  program  was  not  revised 
prior  to  this  final  rulemaking  (see  the 
proposal  for  a  full  description  of 
Hawaii's  program).  Therefore,  EPA  is 
promulgating  interim  approval  at  this 
time.  EPA  will  fully  approve  Hawaii's 
program  when  Hawaii  corrects  the 
deficiencies  identified  in  this  document. 
EPA  received  several  comments  on  the 
changes  required  for  full  approval, 
which  are  addressed  in  this  document 
and  the  Response  to  Comments 
document  in  the  docket. 

II.  Final  Action  and  Implications 

* 

A.  Final  Action  and  Changes  From 
Proposal 

Hawaii  must  revise  the  State's  list  of 
insignificant  activities  to  qualify  for  full 
approval.  Specifically,  Hawaii  must 
eliminate  director's  discretion  or 
include  approvable  emission  levels  that 
would  limit  this  discretion.  Hawaii 
must  also  delete  several  other  activities 
with  unlimited  or  potentially  large 
emissions  or  add  emission  levels  and/or 
other  restrictions  consistent  with  part 
70.  Hawaii  must  eliminate  the  activhies 
identified  in  the  proposal  or  add 
restrictions  such  as  emission  levels. 
EPA  is  also  requiring  the  State  to  restrict 
or  eliminate  an  exemption  for  certain 
ground  engines  at  airfields.  The 
acceptable  emission  levels  or  other 
restrictions  are  those  stated  in  the 
proposal  except  as  discussed  below. 
Hawaii  must  also  provide  existing 
sources  that  become  subject  to  part  70 
in  the  future  the  opportunity  to  qualify 
for  the  permit  application  shield.  This 
requirement  is  imchanged  from  the 
proposal.  If  Hawaii  corrects  these  two 
areas  of  the  rule,  EPA  will  grant  full 
approval.  This  document  also  discusses 
the  status  of  permit  applications  and 
permits  that  were  completed  prior  to 
this  approval. 
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B.  Public  Comments 

The  public  comments  on  EPA's 
proposal  focused  on  insignificant 
activities.  EPA  received  a  number  of 
comments  from  industry  representatives 
requesting  that  EPA  approve  provisions 
in  Hawaii's  rule  that  allow  the  Director 
of  Health  broad  discretion  to  create  new 
insignificant  activities.  These 
insignificant  activities  need  not  be 
described  on  permit  applications  and 
are  essentially  exempt  from  part  70 
permitting,  although  sources  must 
include  all  information  necessary  to 
determine  and  impose  all  applicable 
requirements.  The  director's  discretion 
to  create  permit  exemptions  is  not 
limited  to  any  activity  (such  as  a  soiirce 
category  or  equipment  type)  or  emission 
levels.  This  broad  provision  is  not  fully 
approvable  because  new  permit 
exemptions  would  be  granted  without 
prior  EPA  approval  or  State  rulemaking 
to  revise  the  list  of  exemptions  in  the 
part  70  program.  Part  70  requires  States 
to  Ust  these  activities  or  emission  levels 
in  the  program  and  submit  them  to  EPA 
for  prior  approval  along  with  criteria  for 
determining  these  permit  exemptions. 
The  criteria  are  used  by  EPA  to  evaluate 
the  permit  exemptions  for  specific 
activities  and  emission  levels.  As  EPA 
stated  in  the  July  26  proposal,  EPA 
cannot  grant  full  approval  to  Hawaii's 
program  unless  the  State  deletes  the 
broad  director's  discretion  provision  or, 
alternatively,  includes  specific  activities 
or  emission  levels  and  submits  criteria 
that  meet  the  requirements  of  part  70. 

EPA  also  received  several  comments 
regarding  the  changes  proposed  by  EPA 
that  would  render  Hawaii's 
unacceptable  permit  exemptions 
approvable.  Part  70  allows  EPA  to 
approve  specific  emission  levels  for 
permit  exemptions  (40  CFR  70.4(b)(2)). 
EPA  proposed  that  emission  units 
emitting  less  than  two  tons  per  year  of 
criteria  pollutants  would  not  interfere 
with  part  70  requirements,  such  as 
determining  or  imposing  applicable 
requirements  or  fees  (§  70.5(c)).  EPA 
also  proposed  that  emission  units 
emitting  the  lesser  of  1000  pounds  per 
year  or  twenty  five  percent  of  the 
modification  threshold  for  hazardous  air 
pollutants  designated  under  section 
112(b)  of  the  Act  and  other  title  I  toxics 
(for  example,  pollutants  subject  to 
Prevention  of  Significant  Deterioration 
requirements  under  40  CFR  52.21) 
would  not  interfere  with  these  part  70 
requirements. 

EPA  received  no  comments  objecting 
to  EPA's  proposed  determination  that 
activities  emitting  less  than  EPA's 
proposed  emission  levels  are  generally 
not  subject  to  regulation  and  generally 


would  not  interfere  with  determining 
and  imposing  appUcable  requirements 
and  fees.  Therefore.  Hawaii  may  remedy 
EPA's  objection  to  director's  discretion 
and  unlimited  or  large  permit 
exemptions  in  the  list  of  insignificant 
activities  by  cappina  them  with  these 
proposed  emission  wvels  or  lower 
emission  levels.  Q>A  received 
conunents  that  higher  emission  levels 
should  be  approved.  However,  EPA  did 
not  receive  any  criteria  for  approving 
higher  emission  levels  or  a  request  to 
approve  a  specific  alternative  emission 
level.  Therefore,  EPA  is  not  approving 
an  ahemate  emission  level  in  this 
rulemaking.  EPA  may  revisit  the 
approvability  of  higher  levels  if  EPA 
receives  new  information  justifying 
increased  emission  levels. 

One  commenter  suggested  that  Hawaii 
adopt  a  two  ton  per  year  limit  on  permit 
exemptions  for  certain  engines  that 
could  otherwise  have  large  emissions. 
EPA  will  fully  approve  this  permit 
exemption  if  Hawaii  limits  it  to  engines 
emitting  less  than  two  tons  per  year  or 
limits  it  based  on  the  equipment  size 
and  operational  limits  stated  in  the 
proposal,  since  EPA  believes  that  both 
approaches  would  achieve  substantially 
the  same  result.  EPA  requested,  but  did 
not  receive,  public  comment  containing 
information  (such  as  emission  levels  or 
potential  applicable  requirements)  that 
could  be  used  to  determine  whether  a 
permit  exemption  for  groimd  support 
engines  for  aircraft  (Hawaii 
Administrative  Rules  section  11-60.1- 
82  (g)(ll])  would  be  appropriate. 
However,  a  prior  EPA  emissions  study 
(EPA-450/4-ai-026d)  shows  that  the 
emissions  from  engines  used  to  provide 
auxiliary  power  to  aircraft  could 
potentially  be  large.  Therefore.  Hawaii 
must  delete  or  cap  this  permit 
exemption  imless  EPA  receives  new 
information  justifying  the  exemption. 

Permit  exemptions  approved  tor  this 
program  are  based  on  State-specific 
ciromistances  and  analysis.  These 
permit  exemptions  may  not  be 
appropriate  for  other  State  or  local 
programs  due  to  variations  in  local 
factors  such  as  ambient  air  quality.  State 
Implementation  Plans,  source  types,  and 
emissions.  In  addition,  this  part  70 
approval  does  not  create  or  expand 
exemptions  for  other  permitting 
pr^tmns  or  regulations. 

EPA  is  also  approving  Hawaii's 
request  for  approval  of  its  provisions  for 
implementing  requirements  under 
section  112(g)  of  the  Act  for  new  and 
modified  major  sources  of  air  toxics. 
One  letter,  which  was  received  after  the 
deadline  for  receipt  of  public  comments, 
stated  that  EPA  should  deny  this  request 
because  Hawaii  may  not  have  sufficient 


administrative  resoxuces  or  procedures 
for  implementing  these  requirements. 
Hawaii's  regulations  and  the  Attorney 
General's  statement  demonstrate  that 
Hawaii  has  sufficient  resources  and 
authority  to  implement  all  applicable 
requirements,  including  section  112(g). 
and  EPA  is  approving  Hawaii's  request 
as  proposed. 

For  more  information  on  the  public 
comments  on  the  proposal,  please  see 
the  Response  to  Comments  document  in 
the  docket. 

C.  Effect  of  Interim  Approval 

Hawaii's  regulation  provides  for 
issuing  permits  that  meet  the 
requirements  of  part  70  and,  for  subject 
sources,  40  CFR  52.21.  Prevention  of 
Significant  Deterioration.  As  noted  in 
the  proposal,  this  action  does  not 
modify  or  address  EPA's  current  PSD    ^ 
delegation  to  Hawaii.  Permits  issued     f 
prior  to  the  effective  date  of  this  t 

approval  are  not  considered  part  70 
I>ermits.  These  permits  were  not  issued 
under  an  approved  program  and  the  rule 
does  not  provide  for  several  part  70 
procedural  requirements,  such  as  the 
opportunity  for  EPA  veto  (HAR  section 
11-60.1-95)  and  the  opportunity  for 
public  petitions  (HAR  section  11.60- 
100),  until  after  the  program  is 
approved.  Under  State  law,  part  70 
permits  issued  after  this  approval  must 
be  subject  to  all  part  70  procedural 
requirements  (see  Attorney  General's 
statement).' 

This  action  does  not  terminate  any 
permit  application  shield  previously 
granted  by  Hawaii  that  is  consistent 
with  Hawaii's  program  and  part  70.  nor 
does  it  create  a  permit  application 
shield  for  sources  that  do  not  qualify. 
Part  70  and  Hawaii's  program  provide  a 
permit  application  shield  to  sources  that 
submit  a  timely  and  complete 
appUcation  and  include  enough 
information  to  determine  and  impose  all 
applicable  requirements  (HAR  sections 
11-60.1-83  and  87).  Applicants  must 
submit  any  additional  required 
information  to  retain  the  application 


■  Hawaii's  integrated  program  appropriately 
restricts  minor  permit  modifications  and 
operational  flexibility  by  incorporating  the  title  I 
modiflcation  gatekeeper  imposed  by  part  70. 
Hawaii's  integrated  rule  requires  a  title  I  permit 
modincation  for  all  modincations  (HAR  section  II- 
60.1-148)  and  doas  not  allow  any  title  I 
modincation  to  be  processed  through  the  part  70 
minor  modiPication  track.  The  rule  also  prohibits 
operational  flexibility  for  title  1  modifications  by 
Including  the  title  I  gatekeeper  and  stating  that 
sources  cannot  use  operational  flexibility  to  exceed 
the  emission  limit  in  the  integrated  permit  (HAR 
section  11-60.1-96).  EPA  received  no  comments  on 
Hawaii's  use  of  title  I  modification  gatekeepers  to 
ensure  that  changes  undergo  the  proper  procedural 
requirements  and  is  approving  this  portion  of 
Hawaii's  program. 


shield  (HAR  section  11-60.1-87).  The 
part  70  permit  appUcation  shield  does 
not  shield  new  or  modified  sources  from 
any  requirement  to  obtain  a 
preconstruclion  permit  under  title  I  of 
the  Act. 

Requirements  for  approval  specified 
in  40  CFR  70.4(b)  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(l)(5)  requires  that  the  State's 
program  contaih  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
promulgating  approval  tuider  section 
112(1){5)  and  40  CFR  63.91  of  the  State's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  Hawaii  has  informed  EPA 
that  the  State  intends  to  obtain  the 
regulatory  authority  necessary  to  accept 
delegation  of  section  112  standards  by 
incorporating  section  112  standards  by 
reference.  This  program  for  delegations 
apphes  to  all  sources  covered  by  the 
part  70  program,  which  includes  non- 
major  sources  subject  to  section  112 
requirements. 

this  interim  approval,  which  may  not 
be  renewed,  extends  imtil  December  1. 
1996.  During  this  interim  approval 
period,  the  State  is  protected  ftt)m 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
Federal  operating  j)ermits  program  in 
the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  this 
interim  approval,  as  does  the  3-year 
time  period  for  processing  the  initial 
permit  appUcations. 

If  the  Slate  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
June  3. 1996,  EPA  will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
the  State  then  fails  to  submit  a 
corrective  program  that  EPA  finds 
complete  before  the  expiration  of  that 
18-month  period.  EPA  will  be  required 
to  apply  one  of  the  sanctions  in  section 
179(b)  of  the  Act,  which  will  remain  in 
effect  until  EPA  determines  that  the 
State  has  corrected  the  deficiency  by 
submitting  a  complete  corrective 
prcwram. 

ITEPA  disapproves  the  State  complete 
corrective  program,  EPA  will  be 
required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
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State  has  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  In  addition, 
discretionary  sanctions  may  be  applied 
where  warranted  any  time  after  the 
expiration  of  an  interim  approval  period 
if  the  State  has  not  timely  submitted  a 
complete  corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program. 

The  available  sanctions  include  a 
prohibition  on  the  approval  by  the 
Secretary  of  Transportation  of  certain 
highway  projects  or  the  awarding  of 
certain  federal  highway  funding,  and  a 
reqtiirement  that  new  or  modified 
stationary  sources  or  emissions  units  for 
which  a  permit  is  required  under  part  D 
of  title  I  of  the  Act  achieve  an  emissions 
reductions-to-increases  ratio  of  at  least 
2-to-l.  The  latter  sanction,  however,  is 
available  only  in  areas  that  are  classified 
nonattainment.  Hawaii  has  no  areas 
classified  as  nonattainment. 

If  EPA  has  not  granted  full  approval 
to  the  State  program  by  the  expiration 
of  this  interim  approval  and  that 
expiration  occurs  after  November  15, 
1995.  EPA  must  promulgate,  administer 
and  enforce  a  Federal  permits  program 
for  the  State  upon  interim  approval 
expiration. 

in.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  the 
Response  to  Comments  document  and 
three  public  comments  received  and 
reviewed  by  EPA,  are  contained  in 
docket  number  HI-94-OPS  maintained 
at  the  EPA  Regional  Office.  EPA  also 
received  two  letters  after  the  deadline 
for  receipt  of  public  comments.  EPA 
does  not  consider  these  letters  official 
public  comments  and  has  addressed 
these  letters  for  informational  purposes 
only.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
rulemaking.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
frtjm  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 


to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impo.se  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Effective  Date 

Section  553  of  the  Administrative 
Procedures  Act  (5  U.S.C.A.,  chapter  5) 
requires  that  EPA  allow  at  least  30  days 
from  the  publication  of  a  substantive 
rule  before  it  becomes  effective  unless 
EPA  determines  there  is  good  cause  for 
a  shorter  deadline.  EPA  has  determined 
that  easing  the  administrative  burden  on 
the  State  and  on  sources  that  will 
receive  permits  during  this  30  day  time 
period  is  good  cause  for  an  earlier 
effective  date.  State  law  (HRS  title  11, 
section  342B-24)  Ues  the  initial  permit 
issuance  deadlines  to  the  adoption  of 
local  regulations  rather  than  the 
effective  date  of  EPA  approval, 
imposing  strict  permit  issuance 
deadlines.  In  addition,  Hawaii  relies  on 
the  rule  EPA  is  approving  to  issue 
permits  meeting  the  requirements  of 
part  70  and  Prevention  of  Significant 
Deterioration  (PSD)  requirements  under 
title  I  of  the  Act.  Because  the  permits 
issued  prior  to  the  effective  date  of  this 
approval  cannot  legally  be  issued  as  part 
70  permits,  waiving  the  30  day  period 
will  spare  sources  and  the  State  the 
burden  of  re-issuing  as  part  70  jjermits 
the  permits  issued  to  PSD  sources  and 
other  sources  during  this  time.  In 
addition,  this  action  does  not  impose 
substantive  new  requirements  but 
merely  approves  an  existing  state 
program.  For  instance,  this  action  does 
not  affect  the  requirement  that  sources 
submit  permit  appfications  or  pay  fees. 
Therefore,  delaying  the  effective  date  of 
the  approval  would  imprase  an  undue 
burden  on  Hawaii  and  sources  and  the 
effective  date  of  this  rulemaking  is 
December  1. 1994. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  10, 1994. 
)ohn  Wise, 
Acting  Regional  Administrator. 


PART  70— {AMENDED] 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  aeq. 
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2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Hawaii  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  Stats  and  Local  Operating 
Permits  Programs 


Hawaii 

(a)  Department  of  Health;  submitted 
on  December  20, 1993;  effective  on 
December  1, 1994;  interim  approval 
expires  December  1. 1996. 

(b)  Reserved. 
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40  CFR  Part  180 

[PP  4F4415, 4F4337/R2089;  FRL~«922-7] 
RIN  2070-AB78 

Pesticide  Tolerances  for  Imidacloprid 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Fiiuil  rule. 

SUNNMARY:  This  rule  establishes  time 
limited-tolerances  for  residues  of  the 
insectiicide  imidacloprid  (l-|(6-chloro- 
3-p>Tidinyl)methyll-N-nitro-2- 
imidazolidinimine)  and  its  metabolites 
in  or  on  the  raw  agricuhiiral  commodity 
sorghum  forage  and  straw  at  0.1  part  per 
million  (ppm)  and  grain  at  0.05  ppm, 
with  an  expiration  date  of  3  years  after 
its  effective  date.  Gustafson,  Inc., 
requested  this  regulation  to  establish 
these  maximum  permissible  levels  for 
residues  of  the  insecticide, 
EFFECTIVE  DATE:  November  17, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  4F4415. 
4F4337/R2089I,  may  be  submitted  to: 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  Rm.  M3708.  401  M 
St..  SW..  Washington,  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
id>'ntified  by  the  document  control 
ni  nber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202.  Fees  accompanjring 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 


Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  mFORKUTION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Product 
Manager  (PM  19),  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  «2. 1921  Je^erson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-305- 
3686. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  November  2, 1994 
(59  FR  54907),  which  annoimced  that 
Gustafson,  Inc.,  P.O.  Box  660065,  Dallas, 
TX  75266-0065,  had  submitted  pesticide 
petition  4F4337  to  EPA  requesting  that 
the  Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d),  amend  40  CFR  part  180  to 
establish  tolerances  for  residues  of  the 
insecticide  (l-((6-chloro-3- 
pyridinyI)methyl]-N-nitro-2- 
imidacloprid  in  or  on  the  raw 
agricultural  commodities  wheat  forage 
at  7  ppm,  wheat  straw  at  0.3  ppm,  and 
wheat  grain  at  0.1  ppm;  barley  forage  at 
1.2  ppm,  barley  straw  at  0.2  ppm,  and 
barley  grain  at  0.1  ppm;  sorghum  forage, 
straw,  and  grain  at  0.1  ppm;  and  sugar 
beet  roots  and  tops  at  0.1  ppm.  A  feed 
additive  tolerance  was  proposed  for 
sugar  beet  molasses  at  0.2  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

Because  of  the  data  base  supporting 
the  proposed  sorghum  tolerance  was 
relatively  complete  and  would  support 
establishment  of  a  sorghum  tolerance, 
petition  4F4337  was  amended  by 
withdrawing  the  proposed  sorghum 
tolerance  and  resubmitting  it  as  a  new 
petition.  A  new  petition  was  submitted 
for  sorghum  forage  and  straw,  and  grain 
at  0.05  ppm.  EPA  issued  a  notice, 
published  in  the  Fed«ral  Register  of 
September  28, 1994  (59  FR  49397), 
which  anounced  that  Gustafson,  Inc., 
P.O.  Box  660065,  Dallas,  TX  75266- 
0065,  had  submitted  a  petition  (4F4415) 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  imidacloprid,  l-[(6-chloro-3- 
pyridinyl)methyll-Ar-nitro-2- 
imidazolidinimine,  and  its  metabolites 
containing  the  6-chlorpyridiny]  moiety 
in  or  on  sorghum  forage,  straw,  and 
grain  at  0.05  ppm.  No  comments  were 
received  in  response  to  the  notice  of 
filing. 

EPA  has  corrected  the  notice  of  the 
petition  (PP  4F4415)  to  state  that  the 
actual  proposed  tolerances  in  the 


petition  are  for  sorghum  grain  at  0.05 
ppm  and  sorghum  forage  and  fodder  at 
0.1  ppm. 

Tne  database  for  imidacloprid  is 
relatively  complete.  The  most 
significant  data  gap  is  the  need  for 
additional  magnitude  of  the  residue  data 
and  analytical  method  validation  data, 
and  this  is  the  reason  for  making  the 
tolerance  a  3-year  time-limited 
tolerance.  On  June  2, 1994,  the  Agency 
issued  a  guidance  document  on  crop 
residue  trials.  Among  other  things,  this 
document  provided  guidance  on  the 
number  and  location  of  domestic  crop 
field  trials  for  establishment  of  pesticide 
residue  tolerances.  Based  on  this 
guidance  document,  three  additional 
residue  trials  are  needed  to  fully 
support  the  sorghum  tolerance. 
However,  the  Agency  does  not  believe 
this  data  will  significantly  change  its 
risk  assessment. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerance  include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL)  of  100  ppm  (8  mg/kg/bwt);  rat 
and  rabbit  teratology  studies  were 
negative  at  doses  up  to  30  mg/kg/bwt 
and  24  mg/kg/bwt,  respectively. 

2.  A  2-year  rat  feeding/carcihogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  study 
and  had  a  NOEL  of  100  ppm  (5.7  mg/ 
kg/bwt  in  male  and  7.6  mg/kg/bwt 
female)  for  noncarcinogenic  effects  that 
included  decreased  body  weight  gain  in 
females  at  300  ppm  and  increased 
thyroid  lesions  in  males  at  300  ppm  and 
females  at  900  ppm. 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1,250  ppm  (41  mg/kg/bwt). 

4.  A  2-year  mouse  carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  conditions  of  the  study 
and  that  a  HOEL  of  1.000  ppm  (208  mg/ 
kg/day). 

There  is  no  cancer  risk  associated 
with  exposure  to  this  chemical. 
Imidacloprid  has  been  classified  under 
"Group  E"  (no  evidence  of 
carcinogenicity  ftw  humans)  of  EPA's 
cancer  Assement  Guidlines  OPP  by  the 
Reference  Dose  (RfD)  Committee. 

The  reference  dose  (RfD).  based  on  the 
2-year  rat  feeding/carcinogenic  study 
with  a  NOEL  of  5.7  mg/kg/bvrt  and  100- 
fold  uncertainity  Cactor.  is  calculated  to 
be  0.057  mg/kg/bwt.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  published  uses  is  .001734  mg/kg/ 
bwt/day.  This  represents  3.0%  of  the 
RfD.  The  proposed  tolerance  contributes 
0.000001188  mg/kg/bwt/dav.  This 
represents  0.002%  of  the  RfD.  Dietary 


exposure  from  the  existing  uses  and 
proposed  uses  will  not  exceed  the 
reference  dose  for  any  subpopulation 
(including  infants  and  children)  based 
on  the  information  available  firom  EPA's 
Dietary  Risk  Evaluation  System. 
The  nature  of  the  imidacloprid 
residue  in  plants  and  livestock  is 
adequately  understood.  The  residues  of 
concern  are  combined  residues  of 
imidacloprid  and  it  metabolites 
containing  the  6-chIoropyridinyl 
moiety,  all  calculated  as  imidacloprid. 

Although  some  additional 
confirmatory  analytical  method 
validation  data  for  sorghum  is  needed, 
the  method  has  been  validated. 

The  analytical  methods  are  common 
moiety  methods  for  imidacloprid  and  its 
metabohtes  containing  the  6- 
chloropyridinyl  moiety  using  a 
permanganate  oxidation,  silyl 
derivatization,  and  capillary  GC-MS 
selective  ion  monitoring.  Imidacloprid 
and  its  metabolites  are  stable  in  the 
commodities  when  frozen  for  at  least  18 
months.  TTie  geographically 
representative  magnitude  of  the  residue 
crop  field  trial  data  presented  at  this 
time  for  imidacloprid  on  soighum 
forage,  fodder,  and  grain  indicate  that 
residues  of  total  imidacloprid  will  not 
exceed  the  proposed  tolerance  when  the 
formulation  is  used  as  directed.  A 
sorghum  processing  study  was  not 
conducted  as  the  Agency  is  not  now 
requiring  data  on  sorghum  flour.  Based 
on  the  results  of  the  imidacloprid 
bovine  and  poultry  feeding  studies, 
finite  residues  will  occtu-  in  meat,  milk, 
poultry,  and  eggs  from  feeding  of 
imidacloprid-treated  feed  items  when 
the  formulations  are  used  as  directed. 
Appropriate  secondary  tolerances  have 
been  proposed. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

This  pesticide  is  considered  useful  for 
the  piuposes  for  which  the  tolerances 
are  sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  wrritten  objections 
to  the  regulation  and  may  also  request 
i  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Gerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 


requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  lB0.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  marmer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(0.  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  milfion  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant *'  and  is 
therefore  not  subject  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  17, 1994. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  hi  §  180.472,  by  adding  new 
paragraph  (c),  to  read  as  follows: 

S  18a472    1-[(6-Ch(oro-3-pyridlny|)  mettiyl). 
N-nttro-2-imidazolidinlmtnei  tolerance*  for 
residues. 


(c)  Time-limited  tolerances,  to  expire 
November  17, 1997,  are  established 
permitting  the  combined  residues  of  the 
insecticide  l-((6-chloro-3-pyridinyl) 
methylj-N-nitro-2-imidazolidinimine 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
l-((6-chloro-3-pyridinyl)methyl)-N- 
nitro-2-imidazolidinimine,  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 


Parts  per 
million 


Sorghum,  forage o.1 

Sorgtium,  straw g.! 

Sorghum,  grain  q.OS 

Residues  in  these  commodities  not  in 
excess  of  the  established  tolerances 
resulting  from  the  use  described  in  this 
paragraph  remaining  after  expiration  of 
the  time-limited  tolerance  will  not  be 
considered  to  be  actionable  if  the 
insecticide  is  applied  during  the  terra  of 
and  in  accordance  with  the  provisions 
of  the  above  regulation. 

BILUNG  CODE  «S«».60-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

45  CFR  Part  60 
RIN0905-AE38 

National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians 
and  Other  Health  Care  Practitioners: 
Amendments  to  Data  Banl( 
Regulations  to  Comply  With  Court 
Order  and  Technical  Correction 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Final  regulations. 

SUMMARY:  This  final  rule  amends  the 
existing  regulations  governing  the 
National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners  (the 
Data  Bank),  codified  at  45  CFR  part  60. 
authorizing  the  reporting  and  release  of 
information  concerning:  Payments  made 
for  the  benefit  of  physicians,  dentists, 
and  other  health  care  practitioners  as  a 
result  of  medical  malpractice  actions  or 
claims:  and  certain  adverse  actions 
taken  regarding  the  licenses  and  clinical 
privileges  of  physicians  and  dentists. 
This  final  rule  revises  §§  60.2  and  60.7 
to  require  reporting  only  by  entities 
which  make  medical  malpractice 
payments,  deleting  the  reference  to 
reporting  by  persons  (individuals).  It 
also  clarifies  the  reference  to 
"professional  society"  in  §  60.9. 

EFFECTIVE  DATE:  This  regulation  is 
effective  December  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Croft,  Director,  Division  of 
Quality  Assurance,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  Room  8-67. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857;  telephone  number:  (301)  443- 
2300. 

SUPPLEMENTARY  INFORMATIOf^:  The 
Department  is  revising  the  provision 
requiring  reporting  of  medical 
malpractice  payments,  as  directed  by  an 
order  issued  by  the  United  States 
District  Court  for  the  District  of 
Columbia  on  November  16, 1993,  in  the 
case  of  American  Dental  Association,  et 
al.  V.  Donna  E.  Shalala,  Secretary,  HHS. 
Civ.  No.  90-2673  (SSH).  This  order  is 
the  result  of  the  decision  of  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  which  reversed  a  decision  by  the 
District  Court.  The  Court  of  Appeals 
held  that  the  Department's 
interpretation  of  the  Health  Care  Quality 
Improvement  Act,  as  reflected  in  its 
regulations,  was  inconsistent  with  the 


statute.  The  Court  found  that  the 
Department  expanded  the  law  in 
interpreting  the  term  "entity"  to  include 
persons  with  respect  to  the  reporting  of 
medical  malpractice  payments  to  the 
Data  Bank.  Accordingly,  the  Department 
is  revising  §§60.2  and  60.7  (a),  (b),  and 
(c)  of  the  regulations  to  delete  the 
reference  to  "person"  ("individual") 
regarding  the  requirement  to  report 
medical  malpractice  payments. 

For  purposes  of  reporting  medical 
malpractice  payments,  a  professional 
corporation  or  other  business  entity 
(even  if  it  is  comprised  of  a  sole 
practitioner)  which  makes  a  payment  for 
the  benefit  of  a  named  practitioner  must 
report  that  payment  to  the  Data  Bank. 
However,  if  a  practitioner,  rather  than  a 
professional  corporation  or  other 
business  entity,  makes  a  payment  out  of 
his  or  her  personal  funds,  the  payment 
is  not  reportable.  This  is  because  the 
statute  requires  "(ejach  entity  *  *  • 
which  makes  a  payment"  to  report  that 
payment. 

The  Department  has  removed  (voided) 
from  the  Data  Bank  those  reports  of 
medical  malpractice  payments  in  which 
the  payment  and  report  could  be 
identified  as  having  been  made  by  an 
individual  (i.e.,  a  natural  person,  not  a 
corporate  or  other  business  entity).  The 
practitioners  affected  and  all  queriers 
who  received  copies  of  the  reports  have 
been  notified,  according  to  regular, 
established  procedure,  that  the 
Department  had  removed  these  reports 
from  the  Data  Bank.  If  a  practitioner 
who  received  such  notice  determines 
that  the  report  should  not  have  been 
voided,  e.g.,  if  the  payment  was  in  fact 
made  by  an  entity  rather  than  an 
individual,  the  entity  should  resubmit  a 
report  of  that  payment  to  the  Data  Bank. 
Section  60.7(c)  of  the  Data  Bank 
regulations  provides  that  any  entity 
which  fails  to  report  information  on  a 
payment  required  to  be  reported  to  the 
Data  Bank  is  subject  to  a  civil  money 
penalty  of  up  to  $10,000  for  each  such 
payment  involved. 

.The  Data  Bank  will  continue  to 
process  and  enter  reports  into  the  Data 
Bank  as  they  are  received.  However,  the 
Data  Bank  will  screen  on  a  weekly  basis, 
for  several  months,  medical  malpractice 
payment  reports  made  to  the  Data  Bank 
so  as  to  identify  and  remove  any  reports 
of  medical  malpractice  pajTnents  made 
by  individuals  (as  opposed  to  entities). 
The  Department  will  inform  the  affected 
practitioners  and  any  queriers  who  may 
have  received  copies  of  these  reports 
that  the  reports  have  been  removed  fi-om 
the  Data  Bank.  If  a  practitioner  receiving 
such  notice  determines  that  the  report 
should  have  remained  in  the  Data  Bank, 
e.g..  if  the  payment  was  (actually)  made 


by  an  entity  (such  as  a  professional 
corporation,  professional  association,  or 
other  business  entity)  the  entity  should 
submit  a  report  of  that  payment  to  the 
Data  Bank. 

All  medical  malpractice  payment 
reports  accepted  by  the  Data  Bank  (i.e.. 
all  reports  which  have  been  properly 
completed)  will  be  processed  and 
entered  into  the  Data  Bank  in 
accordance  with  established  procedure, 
and  the  weekly  screening  will  be 
discontinued  two  months  after  this  rule 
is  issued.  After  that  date,  any 
practitioner  who  has  reported  to  the 
Data  Bank  a  medical  malpractice 
payment  made  by  that  practitioner  out 
of  his  or  her  own  personal  funds  should 
void  that  report.  This  should  be  done  by 
submitting  to  the  Data  Bank  an 
additional  reporting  form  and  checking 
the  box  in  section  two  marked  "void 
previous  report." 

Please  note  that  the  preceding 
discussion  applies  only  to  the  issue  of 
payments  made  by  individuals  out  of 
personal  funds.  This  is  distinct  from  the 
issue  of  a  payment  made  on  behalf  of  a 
professional  corporation  or  other 
business  entity  that  is  comprised  of  a 
sole  practitioner.  In  such  case,  the 
Department  construes  the  payment  as 
having  been  made  on  behalf  of  the  sole 
practitioner,  and  therefore  reportable 
(assuming  that  the  payment  was  made 
by  an  entity  rather  than  by  the  sole 
practitioner  out  of  his  or  her  personal 
funds). 

The  regulations  also  clarify  the 
reference  to  "professional  society"  in 
§  60.9  to  indicate  that  it  applies  only  to 
adverse  actions  taken  with  respect  to 
physicians  or  dentists.  This  clarification 
is  a  technical  correction  for  the 
consistency  of  the  regulations  with  the 
authorizing  statute.  It  is  not  intended  to 
affect  the  reporting  of  actions  to  the  Data 
Bank  concerning  physicians,  dentists, 
and  other  health  care  practitioners. 

If  a  professional  society  previously 
reported  an  adverse  action  on  a  health 
care  practitioner  other  than  a  physician 
or  dentist  and  did  so  based  on  the 
mistaken  belief  that  the  statute  or 
regulations  required  this  report,  the 
entity  may  either  void  this  report  or 
permit  it  to  remain  in  the  Data  Bank  as 
a  discretionary  report  under  the 
authority  of  42  U.S.C.  11133(aH2). 

Justification  for  Omitting  Notice  of 
Proposed  Rulemaking 

This  regulation  contains  ministerial 
amendments  to  the  Data  Bank 
regulations.  Due  to  the  order  of  the 
District  Court,  the  Secretary  has  no 
discretion  in  this  amendment.  The  other 
amendments  are  made  to  conform  the 
regulations  to  the  authorizing  statute. 
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Accordingly,  the  Secretary  has 
determined,  in  accordance  with  5  U.S.C. 
553(b)(3)(B),  that  notice  and  opportunity 
for  public  comment  on  the  reg^ation 
set  out  below  are  impracticable, 
unnecessary,  arid  contrary  to  the  public 
interest. 

Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  or 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding 
imnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget, -or  novel  legal  or 
policy  issues,  require  special  analysis. 

The  Department  believes  that  the 
resources  required  to  implement  the 
requirements  in  these  regulations  are 
minimal.  This  final  rule  simply  makes 
ministerial  amendments  to  the  existing 
regulations  to  comply  with  the  order 
directed  by  the  U.S.  District  Court  and 
a  technical  amendment  to  conform  to 
the  authorizing  statute.  Therefore,  in 
accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  For 
the  same  reasons,  the  Secretary  has  also 
determined  that  this  is  not  a 
"significant"  rule  under  Executive 
Order  12866. 

Paperwork  Reduction  Action  of  1980 

These  amendments  do  not  affect  the 
recordkeeping  or  reporting  requirements 
in  the  existing  regulations  for  the 
National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners. 

List  of  Subjects  in  45  CFR  Part  60 

Health  Professions,  Insurance 
companies,  Malpractice. 

Dated:  September  2, 1994. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved:  November  22, 1994. 
Donna  E.  Shalala, 
Secretary. 

Accordingly,  45  CFR  part  60  is 
amended  as  set  forth  below: 


Authority:  Sees.  401-432  of  the  Health 
Care  Quality  Improvement  Act  of  1986,  Pub. 
L.  99-660. 100  Stat.  3784-3794,  as  amended 
by  section  402  of  Pub.  L.  100-177, 101  Stat 
1007-1008  (42  U.S.C.  11101-11152.) 

2.  Section  60.2  is  revised  to  read  as 
follows: 

§60.2    Applicability  of  these  regulations. 

The  regulations  in  this  part  establish 
reporting^ requirements  applicable  to 
hospitals;  health  care  entities;  Boards  of 
Medical  Examiners;  professional 
societies  of  physicians,  dentists  or  other 
health  care  practitioners  which  take 
adverse  licensure  of  professional  review 
actions;  and  entities  (including 
insurance  companies)  making  payments 
as  a  resuh  of  medical  malpractice 
actions  or  claims.  They  also  estabUsh 
procedures  to  enable  individuals  or 
entities  to  obtain  information  fix)m  the 
National  Practitioner  Data  Bank  or  to 
dispute  the  accuracy  of  National 
Practitioner  Data  Bank  information. 

3.  Section  60.7  is  amended  by  revising 
paragraph  (a);  by  revising  the 
intitjductory  text  to  paragraph  (b), 
paragraph  (b)(2).  (b)(2)(i)  and  (b)(2)(iii); 
and  by  revising  paragraph  (c)  to  reads  as 
follows: 

§60.7    Reportind  medical  malpractice 
payments. 

(a)  Who  must  report.  Each  entity, 
including  an  insurance  company,  which 
makes  a  payment  under  an  insurance 
policy,  self-insurance,  or  otherwise,  for 
the  benefit  of  a  physician,  dentist  or 
other  health  care  practitioner  in 
settlement  of  or  in  satisfaction  in  whole 
or  in  part  of  a  claim  or  a  judgment 
against  such  physician,  dentist,  or  other 
health  care  practitioner  for  medical 
malpractice,  must  report  information  as 
set  forth  in  paragraph  (b)  to  the  Data 
Bank  and  to  the  appropriate  State 
licensing  board(s)  in  the  State  in  which 
the  act  or  omission  upon  which  the 
medical  malpractice  claim  was  based. 
For  purposes  of  this  section,  the  waiver 
of  an  outstanding  debt  is  not  construed 
as  a  "payment"  and  is  not  required  to 
be  reported. 

(b)  What  information  must  be 
reported.  Entities  described  in 
paragraph  (a)  must  report  the  following 
information: 


(c)  Sanctions.  Any  entity  that  fails  to 
report  information  on  a  payment 
required  to  be  reported  under  this 
section  is  subject  to  a  civil  money 
penalty  of  up  to  $10,000  for  each  such 
payment  involved.  This  penaltyjyill  be 
imposed  pursuant  to  procedures  at  42 
CFR  part  1003. 

•  *        *        •        « 

3.  Section  60.9  is  amended  by  revising 
paragraph  (a)(l)(iii)  to  read  as  follows: 

§  60.9    Reporting  adverse  actions  on 
clinical  privileges. 

(a)*  •  • 

(1)*  •  * 

(iii)  hi  the  case  of  a  health  care  entity 
which  is  a  professional  society,  when  it 
takes  a  professional  review  action 
concerning  a  physician  or  dentist. 

•  *        *        •        » 

[FR  Doc.  94-29560  FUed  11-30-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  1.0. 112594A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Prohibition  of  retention. 


PART  60— NATIONAL  PRACTITIONER 
DATA  BANK  FOR  ADVERSE 
INFORMATION  ON  PHYSICIANS  AND 
OTHER  HEALTH  CARE 
PRACTITIONERS 

1.  The  authority  citation  for  45  CFR 
part  60  continues  to  read  as  follows: 


(2)  With  respect  to  the  reporting 
entity — 

(i)  Name  and  address  of  the  entity 
making  the  payment,  *  *  * 

(iii)  Relationship  of  the  reporting 
entity  of  the  physician,  dentists,  or  other 
health  care  practitioner  for  whose 
benefit  the  payment  is  made; 
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SUMMARY:  NMFS  is  prohibiting  retention 
of  Pacific  cod  by  vessels  using  trawl, 
hook-and-line,  or  pot  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1994 
apportionments  of  the  Pacific  cod  total 
allowable  catch  (TAC)  allocated  to 
vessels  using  trawl,  hook-and-line.  or 
pot  gear  in  the  BSAI.  NMFS  is  requiring 
that  catches  of  Pacific  cod  in  the  BSAI 
be  treated  as  prohibited  spedes  and 
discarded  at  sea  with  a  minimum  of 
injury. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t),  November  25, 1994,  until 
12  midnight,  A.l.t.,  December  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
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Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §  675.20(a)(7)(ii), 
the  Pacific  cod  TAC  for  the  BSAI  was 
established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16. 1994).  and  increased 
by  an  apportionment  from  the  reserve 
(59  FR  21673,  April  26, 1994)  to  191.000 
metric  tons  (mt).  The  1994  Pacific  cod 
TAC  allocated  to  vessels  using  trawl 
gear  is  95,140  mt,  and  to  vessels  using 
hook-and-line  or  pot  gear  is  92.040  mt. 
pursuant  to  §675.20(a)(3)(iv);  59  FR 
4009.  January  28, 1994;  59  FR  21673. 
April  26, 1994;  and  59  FR  42776, 
August  19, 1994. 

The  Director,  Alaska  Region,  NMFS. 
has  determined,  in  accordance  with 
§  675.20(a)(9),  that  the  1994  Pacific  cod 
TAC  allocations  to  vessels  using  trawl 
gear  and  to  vessels  using  hook-and-line 
or  pot  gear  in  the  BSAI  have  been 
reached.  Therefore,  NMFS  is  requiring 
that  further  catches  of  Pacific  cod  by 
vessels  using  trawl  gear  and  vessels 
using  hook-and-line  or  pot  gear  in  the 
BSAI  be  treated  as  prohibited  species  in 
accordance  with  §  675.20(c)(3),  effective 
from  12  noon,  A.l.t..  November  25, 
1994,  until  12  midnight,  A.l.t.. 
December  31, 1994. 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

.'Vuthority:  16  U.S.C  1801  et  seq. 

Dated:  November  25. 1994, 
Richard  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 
(FR  Doc.  94-29535  Filed  11-25-94;  4:50  pm) 
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50  CFR  Part  677 

[Docket  No.  940839-4328;  1.0.  081294A] 

North  Pacific  Fisheries  Research  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  specifications  for  1995. 

SUMMARY:  NMFS  announces  North 
Pacific  Fisheries  Research  Plan 
(Research  Plan)  final  specifications  for 
calendar  year  1995.  The  specifications 
will  be  used  to  calculate  fees  to  be  paid 
by  participants  in  the  Gulf  of  Alaska 


(GOA)  groundfish  fishery,  Bering  Sea 
and  Aleutian  Islands  (BSAI) 
management  area  groundfish  fishery, 
BSAI  area  king  and  Tanner  crab 
fisheries,  and  Pacific  halibut  fishery  in 
convention  waters  off  Alaska  (Research 
Plan  fisheries)  to  fund  an  observer 
program  to  promote  management, 
conservation,  and  scientific 
understanding  of  groundfish,  halibut, 
and  crab  resources  off  Alaska.    ^ 
EFFECTIVE  DATE:  January  1, 1995, 
through  December  31, 1995. 
ADDRESSES:  The  final  report 
"Establishing  the  Fee  Percentage  and 
Standard  Exvessel  Prices  for  1995"  is 
available  from  the  National  Marine 
Fisheries  Service.  P.O.  Box  21668. 
Juneau.  AK  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  313  of  the  Magnuson  Act.  as 
amended  by  section  404  of  the  High 
Seas  Driftnet  Fisheries  Enforcement  Act. 
Public  Law  102-582,  authorizes  the 
North  Pacific  Fishery  Management 
Council  (Council)  to  prepare,  in 
consultation  with  the  Secretary  of 
Commerce,  a  Research  Plan  for  all 
fisheries  under  the  Council's 
jurisdiction,  except  salmon  fisheries.  On 
September  6, 1994,  NMFS  pubUshed  a 
final  rule  (59  FR  46126)  to  implement 
the  Research  Plan.  That  rule  requires 
that  observers  be  stationed  on  certain 
fishing  vessels  and  at  U.S.  fish 
processors  participating  in  Research 
Plan  fisheries.  The  requirements  may  be 
extended  to  the  hahbut  fishery  off 
Alaska.  Observers  will  be  deployed  for 
the  purpose  of  collecting  data  necessary 
for  the  conservation,  management,  and 
scientific  understanding  of  fisheries 
under  the  Council's  audiority.  The 
Research  Plan  also  estabUshes  a  system 
of  fees  to  pay  for  the  costs  of 
implementing  the  Research  Plan, 
beginning  January  1, 1995.  The  fees  are 
based  on  the  exvessel  value  of  retained 
catch  from  Research  Plan  fisheries. 
NMFS  published  in  the  Federal  Register 
on  September  12, 1994  (59  FR  46816) 
proposed  specifications  establishing 
these  values  for  1995.  The  conunent 
period  ended  on  October  12, 1994.  No 
written  comments  were  received  on  the 
proposed  specifications. 

Changes  From  the  Proposed  Rule 

1.  Standard  Exvessel  Prices.  Prior  to 
the  September  15, 1994,  meeting  of  the 
Council's  Observer  Oversight 
Committee  (OOC),  the  draft  report, 
"Establishing  the  Fee  Percentage  and 
Standard  Exvessel  Prices  for  1995,"  was 


revised  based  on  recommendations 
made  by  the  Council  at  its  June  1994 
meeting  and  on  new  exvessel  price  and 
program  cost  data.  The  OOC  reviewed 
the  revised  draft  and  made  its 
recommendations  for  the  final  fee 
percentage  and  standard  exvessel  prices. 
The  draft  report  was  revised  for  the 
September  1994  Council  meeting.  At 
that  meeting,  the  Coimcil:  (1)  Reviewed 
the  information  in  the  draft  report;  (2) 
received  comments  from  the  OOC. 
Advisory  Panel  (AP).  Science  and 
Statistical  Committee  (SSC),  and  the 
public;  (3)  adopted  the  recommendation 
of  the  OOC.  AP.  and  SSC  for  a  fee 
percentage  of  2  percent;  and  (4)  adopted 
the  AP's  recommendations  for  the  final 
standard  exvessel  prices  for  1995. 

The  AP  recommended  reductions  in 
18  of  the  standard  exvessel  prices 
proposed  in  the  draft  report  and  an 
increase  in  one  price.  For  many  of  the 
prices  proposed  in  the  draft  report,  the 
size  of  the  sample  of  fish  ticket  data 
with  exvessel  price  information  was 
large  enough  to  provide  good  lower 
bound  estimates  of  the  1994  exvessel 
prices.  The  1994  fish  ticket  data  tend  to 
provide  lower  bound  estimates  for  two 
reasons.  First,  they  typically  have  not 
been  adjusted  to  reflect  post-season 
bonuses.  Second,  no  adjustment  has 
been  made  for  the  lower  prices  paid  for 
small  fish  that  are  used  to  produce  meal 
and  are  considered  to  be  discards  for  the 
purposes  of  the  fee  collection  program. 
Therefore,  the  AP  recommendations 
appeared  to  be  very  conservative. 

To  determine  whether  the  AP 
recommendations  were  lower  than  the 
exvessel  prices  expected  for  1995, 
NMFS  reexamined  the  groundfish  fish 
ticket  price  data  and  contacted  several 
dominant  processors  to  clarify  the 
expectations  concerning  exvessel  prices 
for  1995.  This  review  suggested  that  the 
AP  recommendations  tended  to 
understate  the  1994  fish  ticket  prices 
and  the  price  expectations  for  1995  of 
the  processors  that  were  contacted. 
Therefore,  the  standard  exvessel  prices 
for  groundfish  established  for  1995  by 
NMFS  are  based  on  1994  groundfish 
fish  ticket  data,  instead  of  the  AP 
recommendations,  when  the  sample 
sizes  are  adequate.  For  BSAI  pollock, 
1994  fish  ticket  price  data  in 
combination  with  information  from 
several  dominant  pollock  processors 
were  used  to  establish  the  standard 
exvessel  prices.  The  processors 
indicated  that  the  prices  established  for 
BSAI  pollock  are  within  their  expected 
ranges  for  1995.  The  standard  exvessel 
prices  established  for  hahbut  and  crab 
are  based  on  price  projections  provided 
by  dominant  processors  for  hahbut  and 
crab,  respectively.  The  large  reductions 


in  the  guideUne  harvest  levels  for  the 
three  largest  crab  fisheries  have 
increased  significantly  the  uncertainty 
concerning  what  the  actual  exvessel 
prices  for  crab  will  be  in  1995. 

The  final  report  "Establishing  the  Fee 
Percentage  and  Standard  Exvessel  Prices 
for  1995"  and  the  Council 
recommendations  for  1995  standard 
exvessel  prices  indicate  a  net  weight 
price  for  hahbut.  All  of  the  other  species 
standard  exvessel  prices  are  expressed 
as  round-weight  prices.  Regulations  at 
§  677,6(b)(iv)  require  a  round-weight 
standard  exvessel  price  be  used  to 
calculate  the  bimonthly  .fee  assessment. 
As  a  result,  the  Council's  recommended 
halibut  net-weight  price  of  $2.10/lb  has 
been  multiplied  by  the  halibut  product 
recovery  rate  (0.75)  to  arrive  at  the 
round-weight  standard  exvessel  price 
($1.58/!h). 

2.  Species  or  Species  Group 
Designations.  Standard  exvessel  prices 
are  given  for  species  or  species  groups 
in  the  Research  Plan  fisheries.  Several  of 
these  designations  have  been  revised  to 
reflect  the  species  or  species  group 
designations  in  the  proposed  1995 
annual  BSAI  and  GOA  groundfish 
specifications  or  to  provide  clarification. 
"Flatfish"  and  "other  red  rockfish"  have 
been  removed;  "other  species",  "rex 
sole",  "sharpchin  rockfish",  and 
"northern  rockfish"  have  been  added. 
Chionocetes  angulatus,  C.  tanneri.  and 
Lithodes  cousei  have  been  added  to  the 
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crab  species,  because  they  inadvertently 
were  not  included  in  the  proposed  rule. 

1995  Final  Research  Plan 
Specifications 

Section  677.11(b)  of  the  Research  Plan 
regulations  requires  NMFS  to  consider 
comments  received  on  the  proposed 
specifications  and,  following 
consuhation  with  the  Council,  and  with 
the  State  of  Alaska  in  the  case  of 
observer  coverage  levels  in  the  crab 
fisheries,  to  publish  final  specifications 
for  the  upcoming  calendar  year  in  the 
Federal  Register.  These  specifications 
include  standard  axvessel  prices,  total 
exvessel  value,  fee  percentage,  levels  of 
observer  coverage  for  Research  Plan 
fisheries,  and  embarkment/ 
disembarkment  ports  for  observers. 

After  considering  comments  received 
on  the  proposed  specifications  and, 
following  consultation  with  the  Council.* 
NMFS  estabhshed  the  1995  annual 
Research  Plan  specifications.  The  final 
report.  "Establishing  the  Fee  Percentage 
and  Standard  Exvessel  Prices  for  1995" 
contains  details  of  the  derivation  of 
these  final  specifications,  including 
sources  of  information  and  assumptions 
that  are  not  repeated  here.  Copies  of  the 
revised  report  are  available  from  NMFS 
(see  ADDRESSES). 

Final  specifications  for  calendar  year 
1995  are  as  follows: 

1.  Standard  exvessel  prices.  Standard 
exvessel  prices  are  used  to  determine 
the  aimual  fee  percentage  for  the 

Groundfish,  by  Area  and  Gear 


calendar  year  and  are  the  basis  for 
calculating  bimonthly  fee  assessments. 
Standard  exvessel  prices  for  species 
harvested  in  Research  Plan  fisheries  are 
based  on: 

a.  Exvessel  price  information  by 
applicable  season,  area,  gear,  and 
processing  sector  for  the  most  recent  12- 
month  period  for  which  data  are 
available; 

b.  Factors  that  are  expected  to  change 
exvessel  prices  in  the  upcoming 
calendar  year;  and 

c.  Any  other  relevant  information  that 
may  affect  expected  exvessel  prices 
during  the  calendar  year. 

For  1995,  the  standard  exvessel  prices 
of  species  from  Research  Plan  fisheries, 
based  on  best  available  information,  are 
as  follows: 


Species 


HaHbut „.. 

Tanner  crab: 

C.  ttairdi 

C.  opilio 

C.  angulatus „... 

C.  tanneri 

King  crab: 

Bristol  Bay  red  

Adak  red 

Pritwtof  red 

Norton  Sound  red  ... 

St.  Matthew  t)lue 

Dutch  Hartx>r  txown 

Adak  brown  

Uttmdes  cousei 


Price  per 
pound,  round 
weight  (S/lb) 


1.58 

3.00 
2J0O 
1.40 
1.40 

5.00 
5.00 
6.80 
2.20 
4.30 
3.00 
3.00 
2.00 


Season' 


.,4... 


Species 


Bering  Sea/Aleu- 
tians 


4.... 


Arrowtooth  ftounder  „ „. 

Atka  mackerel „„.. 

Deep-water  flatfish  2 „ 

Demersal  shelf  rockfish  3  „ 

Flathead  sole  

Greenland  tuftx)t 

Other  flatfish*  

Other  species^  „ 

Other  rockfish  8 

Pacific  ocean  perch 

Pacific  cod 

Pelagic  shelf  rockfish' ."". 

Pollock  

Pollock  

Rex  sole 

Rock  sole 

Rock  sole 

Sablefish '""Z 

ShaMow-water  flatfish* 

Sharpchin  rockfish 

Northern  rockfish  

Shortraker/rougheye  rockfish" 

Stope  rockfish '0  

I  Thomyhead  rockfish 


Other 
gear 


0.020 
0.090 


0.122 
0.210 
0.060 
0188 
0.484 
0.249 
0.180 


Trawl 
gear 


Gulf  of  Alaska  Regulatory  Areas 


Western/Central 


Other 
gear 


0.020 
0.090 


0.072 
0.072 

0.300 
0.060 
1.128 

0.104 
0.104 
0.200 


0.122 
0210 
0.060 
0.020 
0120 
0.120 
0.128 

"abss 

0.077 

6.306 
0.060 
0.761 

6!i64 

0.104 
0200 


:  ::::: 


0020 

0.090 
0.136 
0.306 
0.122 


0186 

6.249 
0168 
0.395 
0.078 
0.078 
0.196 


1.199 
0.143 

0.104 
0.200 
0.350 
0.482 


Trawl 
gear 


0020 
0.090 
0136 
0.151 
0.122 


0.020 

6.126 
0.142 
O130 
0.080 
0071 
0.196 


0.925 
0.143 

aiM 
0.200 

O104 
0.258 


Eastern 


Other 
gear 


0.020 

6.154 
0.489 
0122 


0188 

0249 
0279 
0.282 
O058 
0.058 
0217 


1245 
0.352 

6.164 
0.200 
0.252 
0531 


Trawf 
gear 


0.020 

6.154 
0.151 
0.122 


0.020 

6.126 
0.153 
0.130 
0.085 
0.080 
0217 


1.039 
0.172 

0.104 
0200 
0.104 
0258 


JMI 
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Species 

Bering  Sea/Ateu- 
tians 

Gulf  of  Alaska  Regulatory  Areas 

Western/Central 

Eastern 

Season^ 

Other 
gear 

Trawi 
gear 

Other 
gear 

Trawl 
gear 

Other 
gear 

Trawl 
gear 

1  

Yeltowfin  sote „„. _ _ .._ _ 

0.060 

0.060 



••>■>••■>■■ 

<  For  both  pollock  arxl  rock  sole,  season  1  is  January-March  and  season  2  is  the  rest  of  the  year.  For  all  remaining  species,  season  1  is  the 
entire  year. 

2  Deep-water  flatfish  in  the  GOA  means  Dover  sole  and  Greenland  turtx)t 

3  Demersal  shell  rockfish  in  the  GOA  means  Sebastes  pirmiger  (canary),  S.  nebulosus  (china).  S.  caurinus  (copper),  S.  maliger  (quiUback),  SL 
helvomacdatu5  (rosettwm),  S.  ngrodnctus  (tiger),  and  S.  rubemmus  (yeltoweye). 

'*  Ottier  flatfish  In  ttw  BSAI  means  flatfish  not  including  Pacific  haliixit,  flattiead  sole,  Greenland  turt>ot.  rock  sole,  and  yellowfin  sole. 

^ Other  species  in  the  BSAI  and  ttie  GOA  means  scuipins,  sharks,  skates,  eulachon,  smetts,  capelin,  squid,  and  octopus. 

*  Other  rockfish  in  ttie  BSAI  means  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  sharpchin  rockfish,  northern  rock- 
fish,  shortraker  rockfish,  arxl  rougtieye  rockfish. 

'  Pelagic  shelf  rockfish  In  the  GOA  means  Sebastes  melanops  (black),  S.  mystinus  (blue),  S.  cHiatus  (dusky),  S.  entomelas  (wkJow),  and  S. 
flavidus  (yellowtail). 

^ShaHow-water  flatfish  in  tiie  GOA  means  flatfish  not  including  deep-water  flatfish,  flathead  sole,  rex  sole,  or  arrowtooth  fk>under. 

'Shortraker/rougheye  rockfish  means  Sebastes  borealis  (shortraker)  and  S.  aleutianus  (rougheye). 

10  Slope  rockfish  in  the  GOA  means  Sebastes  aurora  (aurora),  S.  melanostomus  (blackgill),  S.  paucispinis  (bocacck)),  S.  goodei  (chilipepper), 
S.  cramen  (darkt)lotch),  S.  elongatus  (greenstnped),  S.  variegates  (harlequin).  S.  witeon/  (pygmy),  S.  proriger  (redstripe),  5.  zacentrus 
(sharpchin),  S.  jordani  (shortt>elly),  S.  tirevispinis  (sitvergrey),  S.  diploproa  (splitnose),  S.  saxkx>la  (stripetail),  S.  miniatus  (vermilion).  S.  babcocM 
(redbanded).  and  5.  reedi  (yelk>wnx>uth). 

hk>te:  "— "  for  price  indicates  that  for  that  area,  ttiat  particular  species  or  species  group  designation  is  not  applicable. 


2.  Total  exvessel  value.  The  total 
exvessel  value  of  Research  Plan  fisheries 
is  calculated  as  the  siun  of  the  product 
of  the  standard  exvessel  prices 
established  for  the  calendar  year  and 
projected  retained  catches,  by  species. 


For  1995,  the  estimate  of  the  exvessel 
value  of  groundfish  excludes  one  half  of 
the  value  of  retained  catch  delivered  by 
catcher  vessels  >60  ft  (18.3  m)  length 
overall  ($160.6  million/2  =  $80.3 
million)  because  this  retained  catch  is 


only  subject  to  the  processors'- portion  of 
the  fee  percentage. 

For  1995,  projected  total  exvessel 
values  of  species  from  Research  Plan 
fisheries,  based  on  best  available 
information,  are  as  follows: 


Projected  1995  Retained  Catch  (Round  Weight),  Price,  and  Exvessel  Value  by  Species 


Species 


HaHbut 

Tanner  crab: 

C.  bairdi 

C.  opilk) , 

King  crab: 

Bristol  Bay  red  

Adak  red 

Pribitof  red _. 

Norton  Sourxj  red  

St.  Matthew  blue , 

Dutch  Harbor  brown 

Adak  brown 

Total  crjib , 

GrouTKlfish: 

Arrowtooth  flounder  ....~. 

Atka  mackerel  

Deep-water  flatfish 

Demersal  shelf  rockfish 

Flathead  sole 

Greenland  turtx)t 

Other  flatfish 

Other  species  . „., 

Other  rockfish 

Pacific  ocean  perch  , 

Pacific  cod 

Pelagk;  shelf  rockfish  ..., 

Pdtock , 

Rex  sole „, 

Rock  sote  

Sabtefish  

Shallow-water  flatfish  ... 

Sharpchin/rxjrthem „ 

Shortraker/rougheye  .... 
Slope  rockfish  


Retained 

Exvessel 

catctiMxI.OOO 

Priced  ($/K)) 

valued 

tos) 

(x$1.000) 

58.667 

1.58' 

92.400 

7.500 

3.00 

22.500 

55.700 

2.00 

111,400 

0 

5.00 

0 

1.000 

5.00 

5.000 

2,000 

6.80 

13.600 

300 

2.20 

660 

3,000 

4.30 

12,900 

1,200 

3.00 

3,600 

4,100 

3.00 

12.300 

74,800 

3  181.960 

3,475 

0.02 

70 

120,226 

0.09 

10.820 

3,210 

0.14 

437 

1,620 

0.40 

645 

14,468 

0.12 

1.765 

13.691 

0.21 

2.875 

7.930 

0.06 

476 

3,386 

0.15 

491 

962 

0.41 

399 

32,852 

0.12 

3.946 

355,754 

0.16 

55.165 

5,877 

0.15 

860 

2,744.282 

0.08 

218.471 

9.414 

0.20 

1.845 

44.712 

0.21 

9.392 

52,226 

1.19 

62.054 

13,685 

0.14 

1.958 

1.989 

0.10 

207 

4,677 

0.20 

935 

12.917 

0.11 

1,358 
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Species 


Thomyhead  rockfish  „ 

Yellowfin  sole  .<[ 

Total "  groundfish  

Research  plan  fisheries  total* 


Retained 

catch  1  (X  1,000 

K>s) 


1.803 

146,685 

3.595,840 


Price  2  (S/Uj) 


0.36 
0.06 


Exvessel  value  ^ 
(xSl.OOO) 


645 

8.801 

3  383.61 6 

*S658.000.000 


>  In  minions 


3.  Pes f arch  Plan  fee  percentage.  The 
Research  Plan  fee  percentage  for  a 
calendar  year  must  equal  the  lesser  of  2 
percent  of  the  exvessel  value  of  retained 
catch  in  the  Research  Plan  fisheries  or 
the  fee  percentage  calculated  using  the 
following  equation: 

Fee  percentage  =  (100  x  (RRPC-FB- 
0F)A^]/(1-NPR), 
where: 

RRPC  is  the  projection  of  recoverable 
Research  Plan  costs  for  the  coming  year; 

FB  is  the  projected  end  of  the  year 
balance  of  funds  collected  under  the 
Research  Plan; 

OF  is  the  projection  of  other  funding 
for  the  coming  year; 

V  is  the  projected  exvessel  value  of 
retained  catch  in  the  Research  Plan 
fisheries  for  the  coming  year;  and 

NPR  is  the  percent  (expressed  as  a 
decimal)  of  fee  assessments  that  are 
expected  to  result  in  nonpayment. 

For  1995.  the  best  estimate  of  RRPC  is 
$13.8  million.  FB  will  be  $0  for  1995, 
because  no  balance  of  funds  exist  at  the 
end  of  1994  to  apply  against  program 
costs  in  1995.  OF  for  1995  is  projected 


pnce. 


to  be  $2.6  million,  consisting  of  $2.1 
million  fi-om  NMFS  and  $0.5  million 
from  the  Alaska  Department  of  Fish  and 
Game.  V  for  1995  is  estimated  to  be 
$577.7  million,  as  described  under  item 
2  above.  NPR  is  estimated  at  3  percent. 
Therefore,  applying  the  formula  above, 
the  calculated  fee  percentage  would  be: 

(100  X  ($13.8  million-$0-$2.6 
million)/$577.7  millionl/(l-.03)  =  2.0 
percent. 

Because  the  calculated  fee  is  equal  to 
the  maximum  assessable  fee.  the  fee 
percentage  for  1995  is  2.0  percent. 

4.  Observer  coverage.  For  1995, 
observer  coverage  levels  in  Research 
Plan  fisheries' are  unchanged  from  1994 
and  are  set  out  at  §  677.10(a). 

5.  Embarkment/disembarkment  ports. 
For  1995.  observer  contractors  and 
operators  of  vessels  required  to  have 
observer  coverage  arrange  for  observer 
embarkment  and  disembarkment.  NMFS 
is  not  involved  in  this  arrangement. 
Therefore,  specification  of  embarkment/ 
disembarkment  ports  for  1995  is  not 
necessary. 


During  November  1994,  NMFS 
distributed  standard  exvessel  prices  to 
participants  in  the  Research  Plan 
fisheries,  as  well  as  other  information 
on  the  1995  fee  collection  program,  to 
facilitate  industry  plarming  for  the  1995 
implementation  of  the  Research  Plan. 
Except  for  halibut,  the  final  standard 
exvessel  prices  specified  in  this  action 
are  unchanged  from  those  distributed  to 
Research  Plan  fishery  participants.  The 
halibut  price  has  been  revised  to  reflect 
a  round-weight  price  as  described 
above. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  677.11,  as 
published  at  59  FR  46126,  September  6. 
1994,  and  is  exempt  fit)m  review  under 
E.O.  12866. 

Dated:  November  28, 1994. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-29639  Filed  11-30-94;  8:45  ami 
■ajJNO  COOK  3610-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  makir>g  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 
[Docket  No.  93P-0024] 

Diacetyl  Tartaric  Acid  Esters  of  Mono- 
and  Diglycerides;  Revision  of  Common 
or  Usual  Name 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  regulations  to  recognize  the 
acronym  "DATEM"  as  the  alternate 
common  or  usual  name  of  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides.  This  proposal  is  in 
response  to  a  citizen  petition  submitted 
by  Grindsted  Products  Co. 
DATES:  Written  comments  by  January  30, 
1995.  The  agency  proposes  that  any 
final  rule  that  may  be  '.  'ued  based  on 
this  proposal  shall  become  effective  on 
the  date  of  publication  of  the  final  rule 
in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L.  McCovvin,  Office  of  Food 
Labeling  (HFS-lSl).  Food  and  Drug 
Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-205-4561. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  February 
21. 1989  (54  FR  7401).  FDA  published 
a  final  rule  to  affirm  that  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides  (§  184.1101  (21  CFR 
184.1 101))  are  generally  recognized  as 
safe  (GRAS)  for  use  as  direct  human 
food  ingredients  (Docket  No.  78N- 
0349).  FDA  initiated  the  rulemaking  that 
resulted  in  the  February  21, 1989.  final 


rule  by  publishing  a  proposal  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5751). 

In  the  Federal  Register  of  March  31, 
1989  (54  FR  13168),  FDA  published  a 
notice  that  corrected  its  response  to  a 
comment  that  was  included  in  the 
February  21, 1989,  final  rule.  In  that 
notice,  the  agency  stated  that  the  final 
rule  had  been  inadvertently  published 
while  FDA  was  still  considering  a 
submission  that  claimed  that  "DATEM" 
was  an  appropriate  acronym  for  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides.  FDA  stated  that  it  had 
completed  its  evaluation  of  this  claim 
and  had  concluded  that  "the  use  of  the 
term  'DATEM'  in  conjunction  with  the 
ingredient  name  for  diacetyl  tartaric 
acid  esters  of  mono-  and  diglycerides  on 
food  labels  would  be  appropriate"  (see 
§  184.1101(e)).  The  agency  went  on  to 
state  that  "(Pjublic  exposure  over  a 
period  of  time  could  lead  to  eventual 
acceptance  of  the  acronym  as  an 
alternate  common  or  usual  name  for  this 
ingredient."  The  agency  has  not 
received  any  submissions  subsequent  to 
publication  of  the  March  1989 
correction  notice  that  were  opposed  to 
the  use  of  the  term  "DATEM." 

11.  Petition  and  Statement  of  Grounds 

Grindsted  Products  Co.,  201  Industrial 
Pkwy.,  P.O.  Box  26,  Industrial  Airport, 
KS  66031,  submitted  a  citizen  petition, 
dated  January  21, 1993  (Docket  No. 
93P-O024).  that  requests  that  FDA 
amend  §  184.1101  to  recognize  the 
acronym  "DATEM"  as  an  alternate 
common  or  usual  name  for  the  GRAS 
food  ingredient  diacetyl  tartaric  acid 
esters  of  mono-  and  diglycerides,  and  to 
permit  the  use  of  "DATEM"  on  food 
labels  to  denote  the  use  of  these  tartaric 
acid  esters  as  components  of  processed 
foods. 

In  support  of  the  action  requested  in 
its  citizen  petition,  Grindsted  Products 
Co.  presented  the  following  in  its 
statement  of  grounds: 

Diacetyl  tartaric  acid  esters  of  mono-  and 
diglycerides  are  common  components  of 
baked  goods  and  other  foods  and  have  been 
used  in  these  applications  for  more  than  forty 
years.  From  its  earliest  use  in  foods,  this 
compound  has  been  referred  to  in  the 
scientific  community  by  its  acronym, 
"DATEM."  •  *  • 

The  parenthetical  listing  of  "DATEM"  has 
been  used  since  the  publication  of  the  above 
regulation  in  1989.  During  that  time,  it  has 
apf)eared  on  the  labels  of  a  majority  of 
products  produced  using  the  tartaric  acid 


esters.  Many  "DATEM"-labeled  products  are 
distributed  nationally  and  are  consumed  by 
the  public  on  a  daily  basis. 

It  is  also  important  to  note  that  the  use  of 
this  alternate  name  will  not,  in  any  way, 
impede  the  public's  ability  to  obtain 
information  about  substances  used  to 
produce  processed  foods.  The  term 
"DATEM"  has  been  used  in  scientific 
literature  for  over  15  years,  and  was  used 
extensively  by  scientists  and  in  food  trade 
literature  prior  to  FDA's  1989  affirmation  of 
DATEM's  GRAS  status.  •  *  • 

According  to  the  petition,  the  most 
common  use  of  diacetyl  tartaric  acid 
esters  of  mono-  and  diglycerides  is  as  a 
dough  conditioner  in  baked  goods.  The 
petition  claims  that,  each  year,  labels  of 
over  250  million  loaves  of  bread  bear 
the  parenthetical  listing  of  the  acronym 
"DATEM."  Additionally,  the  petition 
claims  that  over  100  million  units  of 
refrigerated  ready-to-bake  dough 
products  are  produced  annually  using 
the  "DATEM"  parenthetical  listing. 
Grindsted  Products  Co.  included  labels 
of  products  that  contain  diacetyl  tartaric 
acid  esters  of  mono-  and  diglycerides  as 
exhibits  to  the  petition. 

The  petitioner  also  conducted  a 
literature  search  based  solely  on  the 
term  "DATEM,"  and  it  identified  15 
articles  published  in  the  scientific 
literature  between  1970  and  1993  that 
contained  a  reference  to  "DATEM."  The 
petitioner  concluded  that  the  use  of 
"DATEM"  as  an  alternate  common  or 
usual  name  for  diacetyl  tartaric  acid 
esters  of  mono-  and  diglycerides  on  food 
labeling  will  not  inhibit  public 
identification  of  this  common  food 
component. 

ni.  The  Proposal 

FDA  recognizes  that  food 
manufacturers  have  been  declaring 
"DATEM"  in  parentheses  in  the 
ingredient  statement  following  the 
required  name,  diacetyl  tartaric  acid 
esters  of  mono-  and  diglycerides,  for 
approximately  5  years.  "The  agency 
agrees  with  the  petitioner  that  because 
both  terms  have  been  consistently  used 
together  on  products  marketed  in  the 
United  States,  American  consumers 
purchasing  bakery  products  and  other 
similar  products  containing  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides  have  had  an  opportunity  to 
become  familiar  with  "DATEM." 

The  agency  also  recognizes,  based 
upon  the  reference  search  and  copies  of 
articles  supplied  with  the  petition,  that 
both  scientific  and  trade  journals  have 
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used  "DATEM"  in  referring  to  diacetyl 
tartaric  ccid  esters  of  mono-  and 
digWcerides. 

Thus,  based  on  the  petition's  showing 
that  the  public  has  been  exposed  to  die 
acronym  "DATEM"  for  approximately  5 
years,  FDA  tentatively  concludes  that 
such  exposure  has  been  adequate  to 
allow  consumers  to  recognize  the  term 
and  to  understand  its  meaning.  The 
agency's  tentative  decision  is  consistent 
with  its  decision  in  adopting  "canola" 
as  the  alternate  common  or  usual  name 
for  low  erucic  acid  rapeseed  oil  (see  53 
FR  36067.  September  16, 1988;  and  53 
FR  52681.  December  29,  1988).  In  that 
rulemaking.  FDA  found,  after  a  period 
of  joint  declaration  of  approximately  the 
same  length  as  the  period  during  which 
DATEM  and  diacetyl  tartaric  acid  esters 
of  mono-  and  diglycerides  have  been 
declared  together,  that  "there  has  been 
sufficierit  exposure  to  the  term  'canola 
oil'  to  allow  the  American  consumer  to 
recognize  and  understand  the  term." 

Based  on  the  information  and 
tentative  findings  discussed  above,  FDA 
is  proposing  to  revise  paragraphs  (a)  and 
(e)  of  §  184.1101  on  diacetyl  tartaric  acid 
esters  of  mono-  and  diglycerides  to 
provide  for  the  use  of  the  acronym 
"DATEM"  in  food  labeling  as  the 
alternate  common  or  usual  name  of  this 
ingredient. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  and  (a)(ll)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  95-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity). 

According  to  Executive  Order  12866. 
a  regulatory  action  is  economically 
significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs.  A 
regulation  is  considered  significant 


under  Executive  Order  12866  if  it  raises 
novel  legal  or  policy  issues.  The 
Regulatory  Flexibility  Act  requires 
analyzing  options  for  regulatory  relief 
for  small  businesses. 

There  are  no  compliance  costs 
associated  with  this  proposed  rule 
because  this  proposed  mle  will  not 
prohibit  any  current  activity.  Under  this 
proposal,  the  use  of  the  acronym 
"DATEM"  as  the  aUemate  common  or 
usual  name  of  the  substance  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides  is  optional.  Food 
manufacturers  may  continue  to  use  the 
longer  chemical  common  or  usual  name 
in  food  labeling  applications.  In 
addition,  this  proposal  will  not  generate 
costs  for  consumers  because  consumers 
have  had  an  opportunity  to  become 
familiar  with  the  use  of  the  term 
"DATEM"  and  because  this  term  is  used 
in  scientific  and  trade  journals.  The 
benefit  of  the  proposed  rule  is  the 
ability  of  manufacturers  to  use  the  term 
"DATEM"  in  place  of  the  longer 
chemical  common  or  usual  name  in 
food  labeling  applications. 

Based  on  these  considerations,  FDA 
finds  that  this  proposed  rule  is  not  an 
economically  significant  regulatory 
action,  as  defined  in  Executive  Order 
12866.  In  addition,  and  in  compliance 
with  the  Regulatory  Flexibihty  Act.  FDA 
certifies  that  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
Finally,  this  proposal  raises  no  novel 
legal  or  policy  issues.  Therefoie.  FDA 
finds  that  this  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

VI.  Comments 

Interested  persons  may.  on  or  before 
January  30. 1995.  submit  to  the  Dotiets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  ofthis  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  184 

Food  ingredients. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  und«-  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  164  be  amended  as  follows: 


PART  184— DIRECT  FOOD 
SUBSTANCES  AFRRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR     * 
part  184  continues  to  read  as  follows; 

Authority:  Sees.  201. 402.  409. 701  of  d»o 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.342.  384.  371). 

2.  Section  164.1101  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows; 

S  184.1101    Diacetyl  Tartaric  Acid  Esters  o» 
Mono-  and  Diglycerides. 

(a)  Diacetyl  tartaric  acid  esters  of 
mono-  and  diglycerides.  also  known  as 
DATEM.  are  composed  of  mixed  esters 
of  glycerin  in  which  one  or  more  of  the 
hydroxy  1  groups  of  glycerin  has  been 
esterified  by  diacetyl  tartaric  acid  and 
by  fatty  acids.  The  ingredient  is 
prepared  by  the  reaction  of  diacetyl  • 
tartaric  anhydride  with  mono-  and 
diglycerides  that  are  derived  horn  edible 
sources. 
•        •       •        *        . 

(e)  Labehng:  The  acronym  "DATEM" 
may  be  used  as  the  alternate  common  or 
usual  name  for  the  ingredient  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides. 

Dated:  November  22.  1994. 
AiUiara  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-29521  Filed  11-30-94;  8:45  ami 
BILUNG  CODE  4t«0-01-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  766 

Use  of  Department  of  the  Navy 
Aviation  Facilities  by  Other  Tfan 
United  States  Department  of  Defense 
Aircraft 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  revising  its  regulations  which 
establish  the  responsibilities  and 
describe  the  procedures  for  the  use  of 
United  States  Na\7  and  Marine  Corps 
aviation  facilities  by  aircraft  other  than 
U.S.  Department  of  Defense  aircraft. 
This  revision  clarifies  requirements  and 
responsibilities  and  provides  more 
latitude  for  decisionmaking  at  lower 
levels. 

DATES:  Comments  must  be  received  by 
January  3, 1995. 

ADORESSes:  Interested  parties  stiould 
submit  wTitten  comments  to:  Office  of 
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the  Chief  of  Naval  Operations  (N885), 
ATTN:  CAPT  Calhoun.  Pentagon. 
Washington,  DC  20350. 
FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  J.  R.  Calhoun.  Chief  of  Naval 
Operations  (N885).  Pentagon. 
Washington,  DC  20350. 
SUPPLEMENTARY  INFORMATION:  This 
revision  adds  a  list  of  types  of  civil  uses 
allowed  at  Naval  Air  Stations;  adds  and 
expands  terms  explained;  deletes 
reporting  requirements  for  emergency 
landing:  changes  "Military  Airlift 
Command  (MAC)"  to  "Air  Mobility 
Command  (AMC)";  modihes  approval 
authority  for  landing  at  Navy  or  Marine 
Corps  a^'iution  facilities,  delegates 
authority  to  approve  all  landings  to  the 
commanding  ofHcer  at  joint  naval  or 
civil  use  airports,  modifies  and  expands 
the  instructions  for  obtaining  a  Civil 
Aircraft  Landing  Permit;  delegates  to  the 
commanding  officer  of  Navy  or  Marine 
Corps  aviation  facilities  the  authority  to 
issue  Civil  Aircraft  Landing  Permits 
under  a  variety  of  circumstances;  adds 
instructions  for  Civil  Aircraft  Landing 
permit  renewals;  increases  the  fee  for 
unauthorized  landings  at  Navy  or 
Marine  Corps  aviation  facilities; 
increases  the  landing  fees  at  Navy  or 
Marine  Corps  aviation  facilities;  and 
increases  the  minimum  parking  and 
storage  fees.  The  form  OPNAV  3770/1 
has  been  cancelled. 

-The  Department  of  the  Navy  has 
determined  that  this  regulation  is  not  a 
"significant"  rule  as  defined  by 
Executive  Order  12866  and  is  not 
subject  to  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  605(b)).  DD  Forms  2400,  2401. 
and  2402  contain  reporting  or 
recordkeeping  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.).  and 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0701-0050. 

List  of  Subiects  in  32  CFR  Part  766 

Aircraft.  Federal  buildings  and 
facilities. 

Accordingly,  part  766  of  chapter  VI  of 
title  32  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  revised  to 
read  as  follows: 

PART  766— USE  OF  DEPARTMENT  OF 
THE  NAVY  AVIATION  FACILITIES  BY 
CIVIL  AIRCRAFT 

o6C> 

766.1  Purpose. 

766.2  Definition  of  temis. 

766.3  Authority. 

766.4  Policy. 

766.5  Conditions  governing  use  of  aviation 
facilities  by  civil  aircraft. 
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766.6  Approving  authority  for  landings  at 
Navy/Marine  Corps  aviation  facilities. 

766.7  How  to  request  use  of  naval  aviation 
facilities. 

766.8  Processing  procedures. 

766.9  Use  of  more  than  one  Navy  air 
facility. 

766.10  Cancellation  or  suspension  of  the 
civil  aircraft  landing  permit,  DD  2401. 

766.1 1  Fees  for  landing,  parking  and 
storage. 

766.12  Unauthorized  landings. 

766. 13  Sale  of  aviation  fuel ,  oil,  ser\!ces 
and  supplies. 

766.14  Forms. 

766.15  Processing  procedures  fqr  civil 
aircraft  landing  permits. 

Authority:  49  U.S.C  1,507. 

§766.1    Purpose. 

This  part  establishes  the  policy  and 
procedures  for  the  use  of  Navy  and 
Marine  Corps  aviation  facilities  by 
aircraft  other  than  United  States 
Department  of  Defense  aircraft.  The 
provisions  of  this  part  766  are  SECNAV 
Instruction  3770. IC  of  15  December 
1992,  available  in  the  Pentagon  library. 

§  766.2    Definitions  of  terms. 

For  the  purpose  of  this  part,  certain 
terms  are  defined  as  follows: 

Alternate  use.  Use  of  the  aviation 
facility,  specified  in  the  flight  plan,  to 
which  an  aircraft  may  divert  when  a 
landing  at  the  point  of  first  intended 
landing  becomes  impractical  because  of 
weather.  (Aircraft  may  not  be 
dispatched,  prior  to  takeoff  from  the 
airport  of  origin,  to  a  facility  licensed  for 
alternate  use.) 

Bailed  aircraft.  U.S.  Government- 
owned  aircraft  delivered  by  the 
Government  to  a  Government  contractor 
for  a  specific  purpose  directly  related  to 
a  Government  contract. 

Civil  aircraft.  Domestic  or  foreign 
aircraft  operated  by  private  individuals 
or  corporations,  or  foreign  government- 
owned  aircraft  operated  for  commercial 
purposes.  Civil  aircraft  includes 
"contract  aircraft"  and  "leased  aircraft." 

Civil  aviation.  All  flying  activity  by 
civil  aircraft  including  "commercial 
aviation"  and  "general  aviation." 

Commercial  aviation.  Transportation 
by  aircraft  of  passengers  or  cargo  for  hire 
and  the  ferrying  of  aircraft  as  a 
commercial  venture.  < 

Contract  aircraft.  Civil  aircraft 
operated  under  charter  or  other  contract 
to  any  U.S.  Government  department  or 
agency. 

Facility.  A  separately  located  and 
officially  defined  area  of  real  property  in 
which  Navy  exercises  a  real  property 
interest  and  which  has  been  designated 
as  a  Navy  or  Marine  Corps  aviation 
facility  by  cognizant  authority;  or  where 
the  Department  of  the  Navy  has 
jurisdiction  over  real  property 


agreements,  expressed  or  implied,  with 
foreign  governments,  or  by  rights  of 
occupation.  (This  definition  does  not 
include  aircraft  carriers  nor  any  other 
type  of  naval  vessel  with  a  landing  nrea 
for  aircraft.) 

General  aviation.  All  types  of  civil 
aviation  other  than  commercial  aviation 
as  defined  above. 

Government  aircraft.  Public  aircraft 
used  exclusively  in  the  service  of  any 
government  or  of  any  political 
subdivision  thereof,  including  the 
government  of  any  State,  Territory,  or 
possession  of  the  United  States,  or  the 
District  of  Columbia,  but  not  including 
any  government  owned  aircraft  engaged 
in  carrying  persons  or  property  for 
commercial  purposes.  For  purposes  of 
this  paragraph,  "used  exclusively  in  the 
service  of'  means,  for  other  than  the 
Federal  Government,  an  aircraft  which 
is  owned  and  operated  by  a 
governmental  entity  for  other  than 
commercial  purposes  or  which  is 
exclusively  leased  by  such 
governmental  entity  for  not  less  than  90 
continuous  days.  Government  aircraft 
includes  "military  aircraft,"  "balled 
aircraft."  and  "loaned  aircraft." 

Joint-use  facility.  A  Navy  or  Marine  • 
Corps  facility  where  a  specific 
agreement  between  the  Department  of 
the  Navy  and  a  civilian  community,  or 
between  the  U.S.  Government  and  a 
foreign  government,  provides  for  civil 
aircraft  use  of  the  runways  and 
taxiways.  Civil  aircraft  terminal, 
parking,  and  servicing  facilities  are 
established  and  controlled  by  civil 
authorities  in  an  area  separate  from 
those  of  the  Navy  or  Marine  Corps. 

Leased  aircraft.  U.S.  Government- 
owned  aircraft  delivered  by  the 
Government  to  a  lessee  subject  to  terms 
prescribed  in  an  agreement  which  does 
not  limit  the  lessee's  use  of  the  aircraft 
to  Government  business. 

Loaned  aircraft.  U.S.  Government- 
owned  aircraft  delivered  gratuitously  by 
any  Department  of  Defense  agency  to 
another  Government  agency,  to  a  U.S. 
Navy  and  Marine  Corps  Flying  Club,  or 
to  a  U.S.  Army  or  Air  Force  Aero  Club. 

Military  aircraft.  Aircraft  used  in  the 
military  services  of  any  government. 

Official  business.  Business,  in  the 
interest  of  the  U.S.  Government,  which 
personnel  aboard  an  aircraft  must 
transact  with  U.S.  Government 
organizations  or  personnel  at  or  near  the 
naval  aviation  facility  concerned.  Use  of 
a  facility  to  solicit  U.S.  Government 
business  is  not  "official  business." 

Provisional  use.  Use  of  a  naval 
aviation  facility  for  the  purpose  of 
providing  adequate  service  to  a 
community  where,  because  of  repair, 
construction  or  the  performance  of  other 


work,  the  regular  civil  airport  servicing 
the  community  is  not  available  for  an 
extended  period.  (An  aircraft  may  be 
dispatched  prior  to  takeoff  from  the 
airport  of  origin  to  a  naval  aviation 
facility  authorized  for  provisional  use.) 

Scheduled  use.  Usp  of  a  facility  on  a 
scheduled  or  regularly  recurring  basis 
by  an  air  carrier  certified  by  the  Civil 
Aeronautics  Board  to  provide  passenger 
and  cai;go  service  to  a  community  or 
area. 

Services  in  connection  with 
government  contracts.  This  type  of 
operation,  cited  on  the  Landing  Permit, 
indicates  the  use  of  a  fadhty  for 
transporting  the  contractor's  supplies 
and  personnel  for  the  performance  of 
work  at  the  facility  under  the  terms  of 
a  specific  U.S.  Government  contract 

Technical  stop.  An  enroute  landing 
for  the  purpose  of  obtaining  fuel,  oil. 
minor  repairs,  or  crew  rest  This  does 
not  hiclude  passenger  accommodations 
nor  passenger/cargo  enplaning  or 
deplaning  privileges  unless  specifically 
authorized  by  the  Chief  of  Naval 
Operations. 

User.  An  individual,  corporation,  or 
company  named  in  the  Landing  Permit. 
Hold  Harmless  Agreement  and  the 
Certificate  of  Insurance. 

§766.3    Authority. 

Air  navigation  facilities  owned  or 
operated  by  the  United  States  may  be 
made  available  for  public  use  under 
such  conditions  and  to  such  extent  as 
the  head  of  the  department  or  other 
agency  having  jurisdiction  thereof 
deems  advisable  and  may  by  regulation 
prescribe.  (See  49  U.S.Q  1507) 

§766.4    Policy, 

Navy  and  Marine  Corps  aviation 
facilities  are  established  to  support  the 
operation  of  Navy  and  Marine  Corps 
aircraft.  Equipment,  personneF,  and 
material  are  maintained  only  at  a  level 
necessitated  by  these  requirements  and 
shall  not  be  used  to  support  the 
operation  or  maintenance  of  civil 
aircraft  or  non  U.S.  Government  aircraft, 
except  as  noted  in  paragraphs  (a)  and  (b) 
of  this  section.  (Nothing  in  this  part 
should  be  interpreted  to  prohibit  any 
aircraft  from  landing  at  any  suitable 
Navy  or  Marine  Corps  aviation  facility 
in  the  case  of  a  bona  fide  emergency). 
See  paragraph  (i)  of  §  766.5. 

(a)  General.  Subject  to  the  procedures 
established  elsewhere  in  this  part,  civil 
aircraft  and  govemipent  aircraft,  other 
than  those  belonging  to  the  U.S. 
Government  may  use  Navy  or  Marine 
Corps  fiaciiities,  if  necessary,  provided 
that: 

(1)  They  do  not  interfere  with  militaiy 
requirements,  and  the  security  of 
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military  operations,  facilities,  or 
equipment  is  not  comjpromised. 

(2)  No  adequate  civn  airport  is 
available.  (Exception  to  this  provision 
may  be  made  when  the  aircraft  is 
operated  in  connection  with  official 
"business  as  defined  in  §  766.2.) 

(3)  Pilots  comply  with  regulations 
promulgated  by  the  cognizant  military 
agency  and  the  commanding  officer  of 
the  faciUty. 

(4)  Civil  aircraft  users  assume  the  risk 
m  accordance  with  the  provisions  of  the 
Landing  Permit. 

(5)  Each  aircraft  is  equipped  with  two- 
way  radio  which  provides  a  capability 
for  voice  communications  with  the 
control  tower  on  standard  Nav7/Marine 
Corps  frequencies. 

(6)  The  user,  or  requesting 
government,  has  obtained  permission 
through  diplomatic  channels  from  the 
host  country  wherein  the  facility  of 
intended  landing  is  located,  if 
applicable. 

(b)  Types  of  Civil  Use.  The  specific 
types  of  civil  use  the  U.S.  Navy 
normally  authorizes  are  listed  in 
paragraphs  (b)(1)  through  (b)(l6)  of  this 
section.  Others  may  be  considered  if 
sufficient  justification  is  provided. 

(1)  Contractor  or  Subcontractor 
Personnel.  A  U.S.  or  foreign  contractor 
or  subcontractor,  operating  corporate  or 
personal  aircraft,  who  uses  a  U.S.  Navy 
installation  to  ftilfill  the  terms  of  a  U.S. 
Government  contract.  The  contractor  or 
subcontractor  must  indicate  on  the  DD 
2401  the  current  government  contract 
numbers;  the  U.S.  Navy  installation 
required  for  each  contract;  a  brief 
description  of  the  work  to  be  performed; 
and.  the  name,  telephone  number,  and 
address  of  the  government  contracting 
officer.  Potential  contractors  may  not 
land  at  U.S.  Navy  installations  for  the 
purpose  of  pursuing  or  presenting  an 
unsolicited  proposal  for  procurement  of 
government  business. 

(2)  Demonstration  Flights,  Permits  an 
aircraft  or  aircraft  component 
manufacturer  to  display  or  demonstrate 
aircraft  (nonaerobatic)  or  installed 
components  to  U.S.  Government 
representatives  who  have  procurement 
interest  or  authority,  or  certification 
responsibilities.  Nonaerobatic 
demonstration  or  display  must  be  a 
contractual  provision  or  presented  at  the 
request  of  an  authorized  U.S. 
Government  representative.  The  name, 
address,  and  telephone  number  of  the 
requesting  government  representative  or 
contracting  ofEcer  and  contract  number 
must  be  included  on  the  DD  2401 

(3)  Active  Duty  U.S.  Military. 
Authorizes  active  duty  U.S.  mihtary 
members,  operating  their  own  aircraft  or 
aircraft  leased  at  their  own  expense,  to 


use  any  U.S.  Navy  installation  for 
official  duty  transportation  (tempoiary 
duty,  permanent  change  of  station,  etc.). 
Under  no  conditions  shall  such  aircraft 
be  allowed  to  base  or  operate  from  a 
facility  for  personal  convenience  nor 
base  at  a  facility  under  guise  of  official 
business.  A  copy  of  current  travel  orders 
or  other  official  travel  certification  must 
be  on  board  the  aircraft. 

(4)  Reserve  Forces.  Permits  members 
of  the  U.S.  Reserve  Forces  (including 
Reserve  Officer  Training  Corps  and 
National  Guard)  operating  their  own 
aircraft  or  aircraft  leased  at  their  own 
expense,  to  use  a  specific  U.S.  Navy 
installation  where  their  assigned  unit  is 
located  to  fulfill  their  official  duty 
commitment  or  for  travel  duty  (TDY)  at 
other  installations  when  on  official 
travel  orders.  A  request  routed  through 
the  commander  for  an  endorsement, 
which  validates  military  sutus  and 
requirement  for  use  of  U.S.  Navy 
installations  fisted  on  the  permit 
application,  is  required.  When 
appropriate,  travel  orders  must  be  on 
board  the  aircraft. 

(5)  Civilian  Employees  of  the  U.S. 
Government.  Permits  civilian  employees 
of  the  U^.  Government,  operating  their 
own  airftaft  or  aircraft  leased  at  their 
own  expense,  to  use  U.S.  Navy 
installations  only  for  official 
government  business  travel.  A  copy  of 
current  travel  orders  or  other  official 
travel  certification  must  be  on  board  the 
aircraft. 

(6)  Special  Conveyance.  Permits 
government  personnel  to  use  a  chartered 
aircraft  for  single  fiights  between  two  or 
more  points  for  official  business  only. 
The  official  directing  the  travel  must 
authorize  use  of  special  conveyance  and 
arrangements  for  hiring  the  aircraft  must 
be  made  by  a  transportation  office.  A 
copy  of  official  ordens  dting  the  special 
conveyance  authorization  must  be  on 
board  the  aircraft. 

(7)  Air  Shows.  Permits  civil  aircraft 
operators  to  participate  in  air  show^s  at 
Navy  and  Marine  Bases.  Participation  in 
air  shows  is  at  the  invitation  of  the 
installation  commanding  officer  only 

(8)  Civil  Air  Patrol  (CAP).  Permits  ' 
aircraft  owned  and  operated  by  the  CAP 
to  use  designated  U.S.  Navy 
installations  for  offidal  CAP  activities. 
Endorsement  of  the  application  is  by 
Headquarters,  Civil  Air  Patrol.  U.S.  Air 
Force,  Director  of  Operations.  Maxwell 
Air  Force  Base.  Alabama  36112-5572. 

(9)  U.S.  Navy  and  Marine  Corps 
Flying  Club  and  U.S.  Army/U.S.  Air 
Force  Aero  Club  Members.  Permits 
individuals  to  operate  their  own  aircraft 
into  and  out  of  the  U.S.  Navy  airfield 
where  they  hold  active  aero/flying  club 
membership.  Written  endorsement  on 
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the  DO  2401  by  the  aero/flying  club 
manager  which  validates  the 
individual's  aero/ flying  club 
membership.  (Members  using  U.S.  Navy 
flying  club  facihties  located  on  a  dvil 
airfield  must  provide  the  endorsement, 
and  DD  2400  and  DD  2402  to  the  local 
commander.  DD  2401  is  not  required.) 

(10)  Weather  Alternate  Airport. 
Peimits  scheduled  air  carriers  to  divert 
to  a  specified  U.S.  Navy  installation 
when  weather  conditions  require  a 
change  from  the  original  destination 
while  in  flight  Aircraft  may  not  be 
dispatched  from  the  point  of  departure 
to  a  U.S.  Navy  airfield  which  has  been 
designated  as  an  approved  weather 
alternate.  Actual  use  is  predicated  on 
weather  conditions  at  scheduled 
destination.  Scheduled  route  structure 
must  encompass  the  U.S.  Navy  airfield 
requested  for  use. 

(11)  Air  Mobility  Command  (AMC) 
Contract  or  Charter.  Permits  an  air 
carrier  to  use  a  U.S.  Navy  installadon 
under  the  terms  of  a  AMC  contract. 
International  flights  must  have  a  AMC 
Form  8,  Civil  Aircraft  Certificate,  on 
board  the  aircraft.  Domestic  flights  must 
have  either  a  Certificate  of  LOGAIR 
Operations  (U.S.  Air  Force,  Air  J^'orce 
Logistics  Command),  Certificate  of 
QUICKTRANS  (U.S.  Navy),  a  CerUficate 
of  Courier  Service  Operations  (AMC),  or 
a  Certificate  of  Intra-Alaska  Operations 
on  board  the  aircraft. 

(12)  U.S.  Government  Contract  or 
Charter  Operator.  Permits  an  air  carrier 
to  use  a  U.S.  Navy  installation  under  the 
terms  of  a  U.S.  Government  contract  or 
charter  agreement  by  a  U.S.  Government 
department  or  agency  other  than  the 
Department  of  Defense.  Carrier  must 
identify  the  chartering  agency  and 
provide  the  name,  address,  and  phone 
number  of  the  Government  official 
procuring  the  transportation.  An  official 
government  document  must  be  on  board 
the  aircraft  to  substantiate  that  the  flight 
is  operating  for  a  U.S.  Government 
department  or  agency. 

(13)  Contractor  or  Subcontractor 
Charter  Operator.  An  operator  who  uses 
a  U.S.  Navy  installation  for  the 
transportation  of  U.S.  or  foreign 
contractor  or  subcontractor  personnel  or 
cargo  in  support  of  a  current  U.S. 
Government  contract.  The  contractor  or 
subcontractor  must  provide  written 
validation  to  the  approving  authority 
that  the  charter  operator  will  be 
operating  on  their  behalf  in  fulfilUng  the 
terms  of  a  government  contract,  to 
include  current  government  contract 
numbers  and  titles;  the  U.S.  Navy 
installations  which  are  required;  and, 
the  name,  telephone  number,  and 
address  of  the  government  contracting 
officer. 


(14)  DOD  Charter  A  dvil  aircraft 
operator  who  uses  a  U.S.  Navy 
installation  for  the  offidal 
transportation  of  DOD  personnel  or 
cargo.  Tender  of  service  approved  by  the 
Military  Transportation  Management 
Command  (MTMC)  and  an  SF  1169  or 
1103,  U.S.  Government  Bill  of  Lading, 
on  the  aircraft  to  validate  the  operation 
is  for  the  DOD.  (Passenger  charters 
arranged  by  the  MTMC  are  assigned  a 
commercial  air  movement  (CAM)  or 
dvil  air  freight  movement  number  each 
time  a  trip  is  awarded.  Installations  will 
normally  be  notified  by  message  at  least 
24  hours  in  advance  of  a  pending  CAM 
operation.) 

(15)  Media.  Permits  representatives  of 
the  media  to  gather  information  about  a 
U.S.  Government  operation  or  event. 
Use  will  be  considered  on  a  case-by-case 
basis;  for  example,  if  other  forms  of 
transportation  would  preclude  meeting 
a  production  deadline  or  if  use  would 
be  in  the  best  interest  of  the  U.S. 
Government,  authorization  would  be 
warranted.  Conaurence  of  the 
installation  commander,  base  operations 
officer,  and  public  affairs  officer  is 
required. 

116)  Other.  Under  certain 
drcumstances,  based  on  the  justification 
provided,  use  of  U.S.  Navy  installations 
may  be  authorized  for 

(i)  Aircraft  certification  testing  as 
required  by  Federal  Aviation 
Regulations  (FARs)  which  does  not 
involve  use  of  Navy  testing  hardware. 

(ii)  Commercial  development  testing 
at  Navy  flight  test  facilities. 

(iii)  Commercial  charter  operations. 

(iv)  Commerdal  aircrew  training 
flights. 

(v)  Private,  nonrevenue  producing 
flights  for  personal  or  company 
convenience. 

(vi)  Temporary  scheduled  air  service. 

(vii)  Foreign  government  charter. 

(viii)  Flights  transporting  foreign 
military  sales  (FMS)  material. 
(Hazardous,  oversized,  or  classified 
cargo  only.)  Description  of  cargo 
(nomenclature  and  or  proper  shipping 
name).  The  description  of  hazardous 
cargo  must  include  the  Department  of 
Transportation  exemption  number, 
hazard  class,  number  of  pieces,  and  net 
explosive  weight. 

(ix)  Certified  flight  record  attempts. 

(x)  Political  candidates.  (For  security 
reasons  only.)  Aircraft  either  owned  or 
chartered  expUcitly  for  a  Presidential  or 
Vice  Presidential  candidate,  including 
not  more  than  one  accompanying 
overflow  aircraft  for  the  candidate's  staff 
and  press  craps.  Candidate  must  be  a 
Presidential  or  Vice  Presidential 
candidate  being  aboard  one  of  the 
aircraft  (either  on  arrival  or  departure). 


Normal  landing  fees  will  be  charged. 
Fuel  may  be  sold  on  a  cash  or  credit 
basis.  To  reduce  conflict  with  U.S. 
statutes  and  U.S.  Navy  operational 
requirements,  and  to  provide 
expeditious  handling  of  aircraft  and 
passengers,  the  following  guidance 
applies  for  the  installation  commander: 

(A)  Minimiun  official  (base  officials) 
welcoming  party. 

(B)  No  special  facilities  are  to  be 
provided. 

(C)  No  on-base  pohtical  rallies  or 
speeches. 

(D)  No  official  transportation  should 
be  provided  for  unauthorized  personnel 
(press,  local  populace,  etc.). 

(E)  The  Secret  Service  must  confirm 
that  use  has  been  requested  in  support 
of  their  security  responsibilities. 

(xi)  Aircraft  either  owned  or 
personally  chartered  for  transportation 
of  the  President,  Vice  President,  or  a 
past  President  of  the  United  States;  the 
head  of  any  U.S.  federal  department  or 
agency;  or  a  Member  of  the  Congress. 
Use  by  other  than  the  President  or  Vice 
President  must  be  for  official 
government  business. 

(c)  Joint  Use.  When  a  specific 
agreement  is  entered  into  by  the 
Etepartment  of  the  Navy  pertaining  to 
joint  civil  or  miUtary  use  of  a  Navy  or 
Marine  Corps  facility,  the  terms  of  that 
agreement  shall  take  precedence  over 
the  provisions  of  this  part. 

§  766.5    Conditions  governing  use  of 
aviation  faciUtlM  by  civil  aircraft 

(a)  Risk.  The  use  of  Navy  or  Marine 
Corps  aviation  facilities  by  civil  aircraft 
shall  be  at  the  risk  of  the  operator. 
Except  as  hereinafter  provided  for  U.S. 
Government  contractors,  the 
Department  of  the  Navy  shall  assume  no 
liability  or  responsibihty  by  reason  of 
the  condition  of  the  landing  area, 
taxiways,  radio  and  navigational  aids,  or 
other  equipment  or  for  notification  of 
such  condition;  or  by  the  acts  of  its 
agents  in  connection  with  the  granting 
of  the  right  to  use  such  naval  facility.  No 
responsibility  is  assumed  for  the 
security  of  or  damage  to  aircraft  while 
on  property  owned  or  controlled  by  the 
U.S.  Government. 

(b)  Military  Bales.  Operators  of  dvil 
aircraft  utilizing  a  Navy  or  Marine  Corps 
aviation  facility  shall  be  required  to 
comply  with  the  air  and  ground  rules 
promulgated  by  the  Department  of  the 
Navy  and  the  commanding  officer  of  the 
aviation  facility.  Such  compliance  shall 
pertain  specifically  to  clearance 
authorization  for  the  entry,  departure,  or 
movement  of  aircraft  within  the 
confines  of  the  terminal  area  normally 
controlled  by  the  commanding  officer  of 
the  aviation  facility. 


(c)  Federal  Aviation  Regulations. 
Operators  of  civil  aircraft  shall  be 
required  to  comply  with  all  Federal 
Aviation  Administration  (FAA)  rules 
and  regulations  including  filing  of  fli^Kt 
plans.  When  such  flight  plans  are 
required,  they  shall  be  filed  with  the 
commanding  officer  or  his  or  her 
authorized  representative  prior  to  the 
departure  of  the  aircraft.  When  such  a 
flight  plan  is  not  required,  a  list  of 
passengers  and  crew  members,  the 
airport  of  first  intended  landing,  the 
alternate  airport,  and  fuel  supply  in 
hours  shall  be  placed  on  file  prior  to 
takeoff,  with  the  commanding  officer  or 
with  the  local  company  representative, 
as  appropriate. 

(d)  Hours  of  Operation.  The  use  of  a 
Navy  or  Marine  Corps  aviation  facility 
by  civil  aircraft  shall  be  limited  to  the 
hours  when  the  fadlity  is  normally  in 
operation. 

(e)  Weather  Minimums.  Civil  aircraft 
shall  comply  with  weather  minimums 
as  follows: 

(1)  Visual  Flight  Operations  shall  be 
conducted  in  accordance  with  Federal 
Aviation  Regulations.  §91.155 
(available  at  the  Pentagon  library).  If 
more  stringent  visual  flight  rules 
minimums  have  been  established  for  the 
point  of  departure  or  destination,  as 
noted  in  the  aerodrome  remarks  section 
of  the  Department  of  Defense  Flight 
Information  Publication  (enroute) 
Instrumentation  Flight  Rules- 
Supplement,  then  the  ceiling  and 
visibility  must  be  at  or  above  these 
minimums  in  the  appUcable  control 
zone. 

(2)  Instrument  flight  operations  shall 
be  conducted  in  accordance  with 
Federal  Aviation  Regulations,  §91.175 
(available  at  the  Pentagon  library). 

(f)  Inspection.  The  commanding 
officer  of  a  Navy  or  Marine  Corps 
aviation  facihty  may  conduct  such 
inspection  of  a  transiting  civil  aircraft 
and  its  crew,  passengers  and  cargo  as  he 
or  she  may  consider  appropriate  or 
necessary  to  the  carrying  out  of  his  or 
her  duties  and  responsibilities. 

(g)  Customs,  Immigration.  Agriculture, 
and  Public  Health  Inspection. 

(1)  The  civil  aircraft  commander  shall 
be  responsible  for  compUance  with  all 
applicable  customs,  immigration, 
agriculture,  and  public  health  laws  and 
regulations.  He  or  she  shall  also  be 
responsible  for  paying  fees,  charges  for 
overtime  services,  and  for  all  other  costs 
connected  with  the  administration  of 
such  laws  and  regulations. 

(2)  The  commanding  officer  of  the 
Navy  or  Marine  Corps  aviation  facility 
will  inform  the  appropriate  public 
officials  of  the  arrival  of  civil  aircraft 
subject  to  such  laws  and  regulations.  He 
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or  she  will  not  issue  clearances  for  a 
civil  aircraft  to  takeoff  until  such  laws 
and  regulations  have  been  complied 
with.  Procedures  for  insuring 
compliance  with  such  laws  and 
regulations  shall  be  as  mutually  agreed 
to  by  the  commanding  officer  of  the 
aviation  facility  and  the  local  public 
officials. 

(h)  Weather  Alternate.  If  a  Navy  or 
Marine  Corps  aviation  facility  has  been 
approved  for  use  as  an  alternate  airport, 
radio  clearance  must  be  obtained  from 
such  facility  as  soon  as  the  decision  is 
made  enroute  for  such  use. 

(i)  Emergency  Landings.  Any  aircraft 
may  land  at  a  Navy  or  Marine  Corps 
aviation  facility  when  necessary  as  a 
result  of  a  bona  fide  emergency. 
However,  whenever  the  nature  of  the 
emergency  permits  the  pilot  to  select  the 
time  and  place  of  the  landing,  it  is 
preferred  that  the  pilot  land  the  aircraft 
at  a  civil  field. 

(1)  The  commanding  officer  of  the 
Navy  or  Marine  Corps  aviation  facility 
will  require  that  the  pilot  of  the  aircraft 
pay  all  fees  and  charges  and  execute  the 
Landing  Permit  (DD  2401).  A  statement 
explaining  the  circumstances  of  the 
emergency  landing  must  be  noted  in 
paragraph  4  of  the  permit  application.  If 
a  narrative  report  from  the  pilot  is 
available,  it  may  be  attached  to  the 
application. 

(2)  Clearance  of  Runway.  The 
Department  of  the  Navy  reserves  the 
right  to  use  any  method  to  clear  a 
runway  of  aircraft  or  wreckage 
consistent  with  operational 
requirements.  Care  will  be  exercised  to 
preclude  unnecessary  damage  in 
removing  wrecked  aircraft;  however,  the 
Navy  assumes  no  liability  as  a  resuh  of 
such  removal. 

(3)  Repairs,  (i)  Aircraft  requiring 
major  repairs  may  be  stored  temporarily 
in  damaged  condition.  If  repairs  cannot 
be  completed  wjthin  a  reasonable  time, 
the  aircraft  must  be  removed  from  the 
facility  by  the  owner  or  operator  of  the 
aircraft. 

(ii)  No  aircraft  will  be  given  a  major 
or  minor  overhaul. 

(iii)  Engine  or  airframe  minor 
components  may  be  furnished,  when 
not  available  through  commercial 
sources,  provided  such  suppUes  can  be 
spared  and  are  not  known  to  be  in  short 
supply.  The  issuance  of  such  supplies 
must  be  approved  by  the  commanding 
officer  of  the  Navy  or  Marine  Corps 
aviation  fadlity. 

(iv)  Minor  components  in  short 
supply  or  major  components  for  which 
there  is  a  repeated  demand  can  be 
furnished  only  on  authority  obtained 
from  the  Aviation  Supply  Office, 
Philadelphia,  Pennsylvania  (for 


continental  facilities)  or  local  fleet^ir 
command  or  major  aviation  supply 
depot  (for  extra-continental  facilities). 
Complete  engines,  airplane  wings,  or 
other  major  items  of  equipment  shall 
not  be  furnished  under  this  authority. 

(v)  If  the  commanding  officer  of  the 
Navy  or  Marine  Corps  aviation  facility 
believes  it  is  desirable  to  furnish 
requested  material  or  services  in  excess 
of  the  restridions  stated  here,  he  or  she 
shall  request  instrudions  from  tiie  Chief 
of  Naval  Operations  (OF-55),  giving  a 
brief  description  of  the  material  or 
services  requested  together  with  his  or 
her  recommendations. 

(4)  Reimbursement  for  Costs,  (i)  The 
civil  user  making  an  emergency  landing 
will  be  billed  in  accordance  with 
paragraphs  032500-032503  of  die 
NAVCOMPT  Manual  for  payment  of  all 
costs  incurred  by  the  Government  as  a 
direct  resuh  of  the  emergency  landing. 
Such  costs  will  include  those  associated 
with  labor,  material,  rental  of 
equioment,  vehicles  or  tools,  etc.,  for: 

(Aj  Spreading  foam  on  runway  before 
the  aircraft  attempts  emergency  "landing. 

(B)  Fire  and  crash  control  and  rescue. 

(C)  Movement  and  storage  of  aircraft 
or  wreckage. 

(D)  Damage  to  runway,  lights, 
navigation  aids,  etc. 

(ii)  There  will  be  no  charge  for  naval 
meteorological  services  and  naval 
communications  faciUties  for  the 
handhng  of  arrival  and  departure 
reports,  air  traffic  control  messages.  , 

position  reports  and  safety  messages. 

(iii)  The  determination  as  to  whether 
landing  fees  shall  be  charged  under  an 
emergency  landmg  for  maintenance  or 
repair  shall  be  the  prerogative  of  the 
commanding  officer  of  the  facility. 

§  766.6    Approving  authority  for  landings  at 
Navy  or  Marine  Ck>rps  aviation  facilities. 

(a)  Except  as  limited  in  paragraphs  (b) 
and  (c)  of  this  section,  the  commanding 
officer  of  a  Navy  or  Marine  Corps 
aviation  facility  may  approve  or 
disapprove  applications  and  issue 
permits  (DD  2401)  for  landings  of  civil 
aircraft  at  their  facihty  when  such 
landing  is: 

(1)  Directly  connected  with  or  in 
support  of  U.S.  Government  business, 
except  those  Usted  in  paragraph  (c)  of 
this  section. 

(2)  In  connedion  with  U.S. 
Government  interests  on  an  infrequent 
basis  when  no  adequate  civil  airport  is 
available. 

(3)  By  aircraft  owned  and  operated  by 
Navy  or  Marine  Corps  Flying  Clubs  or 
U.S.  Army  or  Air  Force  Aero  Clubs 
which  are  operated  as  instrumentalities 
of  the  U.S.  Government. 

(4)  By  aircraft  owned  and  operated  by 
U.S.  Government  personnel  when  such 
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use  is  in  accordance  with  §  766.4(b)  (1) 
and  (2). 

(5)  By  civil  aircraft  either  owned  or 
personally  chartered  by: 

(i)  The  President  or  Vice  President  of 
the  United  States  or  a  past  President  of 
the  United  States. 

(ii)  The  head  of  any  federal 
department  or  agency. 

(iii)  A  Member  of  Congress. 

(6)  By  a  bailed,  leased,  or  loaned 
aircraft  (as  defined  in  §  766.2]  when 
operated  in  connection  with  official 
business  only. 

(7)  By  aircraft  owned  and  operated  by 
states,  counties  or  municipaUties  of  the 
United  States  when  used  for  official 
business  of  the  owner. 

(8)  For  those  U.S.  naval  stations  on 
which  a  joint-use  civilian  airport  is 
operated  the  following  additional  uses: 

(i)  Commercial  training  flights; 

(ii)  Commercial  charter  flights; 

(iii)  Private,  non-revenue  mghts; 

(iv)  Foreign  government  charter; 

(v)  Foreign  military  sales  charter; 

(vi)  Scheduled  commercial  airlines; 
and 

(vii)  Other  uses  consistent  with  the 
operation  of  a  commercial  airport. 

(b)  Except  as  Umited  by  paragraph  (c) 
of  this  section,  the  Commander  in  Chief, 
U.S.  Naval  Forces,  Europe;  Commander 
in  Chief.  U.S.  Atlantic  Fleet; 
Commander  in  Chief.  U.S.  Pacific  Fleet; 
Chief  of  Naval  Education  and  Training; 
Commander,  Naval  Air  Warfare  Center, 
Weapons  Division;  Commander,  Marine 
Corps  Air  Bases,  Eastern  Area; 
Commander,  Marine  Corps  Air  Bases, 
WestOTi  Area;  and  Commander,  Marine 
Corps  Air  Bases,  Pacific  may  approve 
dvil  aircraft  use  of  any  active  aviation 
facihty  under  their  control.  (Aircraft 
landing  authorizations  overseas  shall 
agree  with  the  provisions  of  appUcable 
international  agreements.) 

(c)  The  Chief  of  Naval  Operations  may 
approve  any  of  the  above  requests,  and 
is  the  only  agent  empowered  to  approve 
all  other  requests  for  use  of  naval 
facilities  by  civil  and  government 
aircraft,  for  example: 

(1)  Application  for  use  of  more  than 
one  facility  when  the  faciUties  are  not 
under  the  control  of  one  major 
command. 

(2)  AppUcation  for  use  of  naval 
aviation  facilities  when  participating  in 
U.S.  Government  or  Department  of 
Defense  single-manager  contract  and 
charter  airUft  operations;  i.e..  Air 
MobiUty  Command  (AMC)  or  MiUtary 
Traffic  Management  and  Terminal 
Service  (MTMTS). 

(3)  Application  for  a  faciUty  to  be 
used  as  a  regular  civil  airfield  for  a 
community,  by  either  commercial  or 
general  aviation. 
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(4)  Requests  for  use  of  a  facility  by 
foreign  civil  or  government  aircraft 
when: 

(i)  Such  use  is  not  covered  by  an 
agreement  between  the  U.S. 
Government  and  the  government  of  the 
aircraft's  registry,  or 

(ii)  the  facihty  is  located  in  a  country 
other  than  that  in  which  the  foreign 
aircraft  is  registered. 

(5)  The  Chief  of  Naval  Operations  has 
designated  the  Commander,  Naval 
Facilities  Engineering  Command 
(COMNAVFACENGCOM)  to  serve  as  his 
agent  for  approving  or  disapproving 
appUcations  and  issuing  permits  for 
landings  of  civil  aircraft  at  Department 
of  the  Navy  facilities. 

§  766.7    How  to  request  use  of  navaT 
aviation  facilities. 

(a)  Application  Procedures.  The 
prospective  user  can  obtain  a  copy  of 
this  regulation  and  the  required  forms 
from  a  U.S.  Navy  air  installation.  The 
user  is  responsible  for  reviewing  the 
regulation  and  accurately  completing 
the  forms  before  submitting  them  to  the 
approving  authority  (§  766.6).  The  types 
of  use  normally  authorized  are  specified 
in  §  766.4  and  §  766.15.  The  verification 
required  for  each  type  of  use  must  be 
included  with  the  apphcation.  To  allow 
time  for  processing,  all  documents  shall 
be  submitted  at  least  30  days  before  the 
date  of  the  first  intended  landing.  The 
name  of  the  user  must  be  the  same  on 
all  forms.  Original  handwritten 
signatures,  not  facsimiles,  are  required 
on  all  forms.  Prospective  civil  users  of 
a  U.S.  Navy  installation  must  apply  for 
authorization  as  follows: 

(1)  Have  the  insurance  company  or  its 
authorized  agent  complete  and  sign  DD 
2400.  The  user  name  in  item  3  of  the  DD 
2400  must  correspond  with  the  user 
name  in  item  1  of  DD  2401.  All  coverage 
must  be  stated  in  U.S.  dollars.  See 
paragraph  (b)  of  this  section  for  required 
minimum  coverage.  The  DD  2400  is 
valid  until  1  day  before  the  insurance 
expiration  date.  A  DD  2400  with  the 
statement  "until  canceled"  in  lieu  of  a 
specific  expiration  date  is  valid  for  3 
years  from  the  effective  date.  Upon 
expiration,  the  DD  2400  must  be 
resubmitted  along  with  DD  2401  for 
continued  use  of  U.S.  Navy 
installations.  The  DD  2400  shall  be  sent  - 
to  the  approving  authority  by  the  user 
together  with  the  other  reouired  forms. 

(2)  Prepare,  sign,  and  submit  DD  2401 
in  an  original  and  three  copies. 

(i)  Provide,  in  alphabetical  order,  the 
name  and  location  of  each  U.S.  Navy 
installation  requested  for  use.  (The 
statement  "Any  U.S.  Navy  Installation 
Worldwide"  is  acceptable  for  users 
performing  AMC  charters.  "Any  U.S. 


Navy  Installation  Within  the  CONUS" 
or  "Any  U.S.  Naval  Installation  East 
(West)  of  the  Mississippi"  is  acceptable, 
if  warranted  by  official  government 
bustness,  for  other  users.) 

(ii)  Provide  a  brief  explanation  of  the 
purpose  of  use,  v«th  verification  for 
each  type  of  use,  as  specified  in 
§  766.15.  When  the  purpose  for  use  does 
not  correspond  with  the  categories 
Hsted  in  §  766.15,  it  may  be  considered 
if  sufficient  justification  is  provided. 

(iii)  Aircraft  registration  numbers  are 
required  unless  the  DD  2400  indicates 
coverage  for  "any  aircraft  of  the  fisted 
model  owned  and/or  operated"  in  lieu 
of  specific  registration  numbers 
(paragraph  (b)  of  this  section).  All  other 
aircraftinformation  must  be  provided. 

(iv)  The  period  of  use  is  determined 
by  the  insurance  expiration  date  shown 
on  a  completed  DD  2400.  Except  where 
an  earlier  date  of  expiration  is  indicated 
on  the  ftermit,  the  landing  p>ennit  will 
expire  1  day  before  the  insurance 
coverage  expiration  date  shown  on  DD 
2400,  or  3  years  from  the  date  the  permit 
is  issued  when  the  insurance  expiration 
date  either  exceeds  3  years  or  is 
indefinite  (for  example,  "unt;l 
canceled"). 

(v)  Once  the  DD  2401  has  been 
approved  and  distributed,  users  may 
make  no  further  entries  or  amendments 
without  the  consent  of  the  approving 
authority. 

(vi)  Upon  expiration,  resubmit  DD 

2401  along  with  DD  2400  for  continued 
use  of  U.S.  Navy  installations. 

(3)  Complete,  sign,  and  send  original 
DD  2402  to  the  approving  authority. 
When  the  user  is  a  corporation,  the  DD 

2402  must  be  completed  and  signed  by 
a  second  corporate  officer  (other  than 
the  officer  executing  DD  2402)  to  certify 
the  signature  of  the  first  officer.  Once 
the  completed  and  signed  DD  2402  has 
been  accepted  by  an  approving 
authority,  and  unless  rescinded  for 
cause,  it  is  valid  until  obsolete,  and 
need  not  be  resubmitted  to  the  same 
approving  authority. 

(b)  Insurance  requirements.  Each  user 
who  applies  for  permission  to  land  at  a 
U.S.  Navy  installation  must  present 
proof  of  third-party  liability  insurance 
on  DD  2400,  with  the  amounts  stated  in 
U.S.  dollars.  The  policy  number, 
efiiective  date,  and  expiration  date  are 
required.  The  statement  "until 
canceled"  may  be  used  in  lieu  of  a 
specific  expiration  date.  The 
geographical  area  of  coverage  must 
include  the  area  where  the  U.S.  Navy 
installation  of  proposed  use  is  located. 
If  several  aircraft  or  aircraft  types  are 
included  under  the  same  policy,  a 
statement  such  as  "all  aircraft  owned," 
"all  aircraft  owned  and/or  operated,"  or 


"all  aircraft  operated."  may  be  used  in 
lieu  of  aircraft  registration  numbers.  To 
meet  the  insurance  requirements,  either 
Split  Limit  coverage  for  Bodily  Injury, 
Property  Damage,  and  Passengers  or  a 
Single  Limit  coverage  is  required.  The 
coverage  carried  will  be  at  the  expense 
of  the  user  with  an  insurance  company 
acceptable  to  the  U.S.  Navy  and  must  be 
current  during  the  period  the  U.S.  Navy 
installation  will  be  used.  The  liability 
required  is  computed  on  the  basis  of 
aircraft  maximum  gross  takeoff  weight 
(MGTOW)  and  passenger  or  cargo 
configuration.  Minimum  coverage  will 
not  be  less  than  the  amount  indicated  in 
the  instructions  provided  with  DD  2400. 

(1)  Any  insurance  presented  as  a 
single  limit  of  liability  or  a  combination 
of  primary  and  excess  coverage  will  be 
an  amount  equal  to  or  greater  tlian  the 
minimums  required  for  bodily  injury, 
property  damage,  and  passengers  for 
each  accident  as  indicated  in  the 
instructions  provided  with  DD  2400. 

(2)  Each  user's  policy  will  specifically 
provide  that: 

(i)  The  insurer  waives  any  right  of 
subrogation  he  or  she  may  have  against 
the  U.S.  by  reason  of  any  payment  made 
under  the  policy  for  injury,  or  property 
damage  that  might  arise  out  of  or  in 
connection  with  the  insured's  use  of  any 
U.S.  Navy  installation. 

(ii)  The  insurance  afforded  by  the 
policy  applies  to  the  liability  assumed 
by  the  insured  under  DD  2402. 

(iii)  If  the  insurer  or  the  insured 
cancels  or  reduces  the  amount  of 
insurance  afforded  under  the  listed 
policy  before  the  expiration  date 
indiaated  on  DD  2400,  the  insurer  will 
send  written  notice  of  policy 
cancellation  or  coverage  reduction  to 
the  approving  authority  at  least  30  days 
before  the  effective  date  of  the 
cancellation  or  reduction.  The  policy 
must  state  that  any  cancellation  or 
reduction  will  not  be  effective  until  at 
least  30  days  after  such  notice  is  sent. 

(c)  Exceptions  to  the  foregoing 
requirement  are: 

(1)  Aircraft  ovraed  and/or  operated  by 
departments  or  agencies  of  the  U.S. 
Government  for  official  business. 

(2)  Aircraft  owned  and  operated  for 
non-commercial  purposes  by  agencies  of 
a  foreign  government,  except  in  cases 
where  the  foreign  government  charges 
fees  for  U.S.  Government  aircraft. 

(3)  Aircraft  owned  and  operated  by 
states,  possessions,  and  territories  of  the 
United  States  and  political  subdivisions, 
thereof,  when  used  for  official  business 
of  the  owner. 

(4)  Aircraft  owrned  and  operated  by 
either  Navy/Marine  Corps  Flying  Clubs 
or  Aero  Clubs  of  other  military  services 


which  are  operated  as  instrumentalities 
of  the  U.S.  Government. 

(5)  Bailed  aircraft,  provided  the 
baihnent  contract  specifies  that  the  U.S. 
Government  is  the  insurer  for  liability. 

(d)  Preparation  of  Forms. 

(1)  The  license  application,  DD  2401, 
will  be  completed  in  quadruplicate  by 
the  applicant  in  accordance  with 
detailed  instructions  provided  with  the 
form. 

(2)  The  Certificate  of  hisurance.  DD 
2400.  will  be  completed  by  the  insurer 
in  accordance  with  the  detailed 
instructions  provided  with  the  form. 
Only  the  signed  original  certificate  and 
one  copy  are  required  to  be  submitted. 

(3)  The  Hold  Harmless  Agreement,  DD 
2402,  will  be  completed  and  signed  by 
the  applicant  in  accordance  with  the 
instructions  provided  writh  the  form. 
Only  the  signed  original  will  be 
submitted. 

(e)  Submission  of  Forms. 

(1)  The  forms  executed  by  the 
applicant  shall  be  submitted  to  the 
approving  authority  at  least  30  days 
prior  to  the  first  intended  landing.  In 
those  instances  when  the  applicant 
requires  use  of  a  single  Navy  air 
installation,  the  form  shall  be  submitted 
directly  to  the  Commanding  Officer  of 
the  installation  involved.  Requests  for 
permits  which  shall  be  valid  at  more 
than  one  Navy  air  installation  shall  be 
submitted  to  the  Commander,  Naval 
Facilities  Engineering  Command  who 
shall  process  the  forms  on  behalf  of  the 
Chief  of  Naval  Operations.  In  those 
instances  when  there  is  not  sufficient 
time  for  the  Commander,  Naval 
Facilities  Engineering  Command  to 
process  a  permit  application,  the 
commanding  officer  of  an  air 
installation  may  issue  a  one  time  permit 
upon  receipt  of  all  required  forms 
properiy  executed  by  the  applicant. 

(2)  Once  the  DD  2400  is  on  file  with 
an  executing  authority,  it  is  valid  until 
insurance  expiration  date  and  may  be 
used  by  that  executing  authority  as  a 
basis  for  action  on  any  subsequent  DD 
2401s  submitted  for  approval. 

(0  Non-Exclusive  Use  Airports.  When 
neither  the  Chief  of  Naval  Operations 
nor  the  Commandant  of  the  U.S.  Marine 
Corps  has  exclusive  operational  control 
oyer  a  landing  area,  the  aircraft  operator 
will  obtain  permission  to  land  fi-om  the 
appropriate  civil  or  military  authority. 

§766.8    Processing  procedures. 

Upon  receipt  of  an  application  (DD 
2400,  DD  2401,  and  DD  2402)  for  use  of 
a  U.S.  Navy  installation,  the  approving 
authority: 

(a)  Determines  the  availability  of  the 
installation  and  its  capability  to 
accommodate  the  type  of  use  requested. 


(b)  Determines  the  validity  of  the 
request  and  ensures  all  entries  on  DD 
2400,  DD  2401,  and  DD  2402  are  in 
conformance  with  this  regulation. 

(c)  Approves  DD  2401  (with 
conditions  or  hmitations  listed)  by 
completing  all  items  in  the  approving 
authority  section.  Installation 
commanders  assign  a  permit  number 
comprised  of  the  last  three  letters  of  the 
installation's  International  Civil 

.  Aviation  Organization  code  identifier, 
the  last  two  digits  of  the  calendar  year, 
a  four-digit  number  sequentially 
assigned,  and  a  letter  suffix,  see 
§  766.15,  indicating  the  type  of  use; 
such  as  ADW  90-0001.  Approving 
authorities  listed  in  paragraphs  (b)  and 
(c)  of  §  766.6  use  a  three-position 
organization  abbreviation;  such  as  CNO 
90-0002.  COMNAVFACENGCOM  uses 
the  abbreviation  NFR. 

(d)  Disapproves  the  request  if: 

(1)  Use  interferes  with  current 
operations,  security,  or  safety. 

(2)  Adequate  civil  facilities  are 
collocated  or  available  in  the  proximity 
of  the  requested  U.S.  Navy  installation 
when  use  is  not  required  for  official 
government  business.  See  §  766.4(a)(2). 

(3)  Use  could  result  in  substantial 
competition  with  civil  airports  or  ai-- 
carriers. 

(4)  Civil  user  has  not  ftjlly  complied 
with  this  regulation. 

(e)  Distributes  the  approved  DD  2401 
before  the  first  intended  landing,  when 
possible: 

(1)  Retains  original  plus  one;  and 

(2)  Returns  one  copy  to  the  user. 

(f)  Extension  of  Permits. 

(1)  Permits  can  be  extended  for 
additional  periods  of  time  without 
having  to  reapply  when  there  are  no 
major  changes  involved.  To  obtain  an 
extension,  the  applicant  must  provide  to 
the  approving  authority: 

(i)  A  new  Certificate  of  Insurance  (DD 
2400). 

(ii)  A  letter  requesting  an  amendment 
to  extend  the  current  permit  to  coincide 
with  the  expiration  date  of  the  new 
Certificate  of  Insurance. 

(iii)  Both  the  new  Certificate  of 
Insurance  and  the  letter  requesting  the 
amendment  must  be  received  together 
by  the  approving  authority. 

(iv)  Amendments  to  extend  permits 
may  be  issued  up  to  3  years  after  the 
expiration  date  of  a  license  provided 
there  are  no  major  changes  involved, 
(v)  Requests  for  extensions  must  be 
received  by  the  approval  authority  at 
least  2  calendar  weeks  prior  to  the 
expiration  of  the  permit  or  2  weeks  prior 
to  the  date  of  the  next  intended  landing 
if  the  permit  has  expired  previously. 
Requests  for  extensions  received  after 
this  time  may  result  in  the  applicant  not 
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being  able  to  land  at  a  naval  installation. 
It  is  tbe  sole  responsibility  of  tbe 
applicant  to  ensure  a  timely  submission 
for  extension. 

(g)  Conversion  from  Permit  Valid  at  a 
Single  to  Multiple  Installations.  Permits 
issued  by  a  commanding  officer  which 
are  valid  at  a  single  installation  may  be 
converted  to  a  permit  valid  at  more  than 
one  installation  through  the  following 
procedure: 

(1)  The  applicant  submits  a  letter  to 
the  approving  authority  at  the 
installation  where  the  current  permit 
was  issued  requesting  the  change. 
Included  in  the  request  should  be  a  new 
DD  2401  which  includes  all  information 
required  to  obtain  approval  to  use  the 
additional  installations.  In  addition,  a 
new  DD  2400  may  be  required  if  the 
coverage  on  the  existing  DD  2400  does 
not  cover  the  installation(s)  requested 
for  use. 

(2)  The  installation  shall  transmit  the 
new  application  together  with  the  file 
containing  the  current  original  DD  2400 
and  DD  2402,  together  with  a  copy  of 
the  current  DD  2401  to 
COMNAVFACENGCOM. 

(3)  Upon  issuance  of  the  new  permit, 
the  Commander,  Naval  Facilities 
Engineering  Command  will  notify  the 
approving  authority  of  the  original 
permit,  that  the  permit  has  been 
superseded  and  is  no  longer  valid. 

{766.9    Use  of  more  than  one  Navy  air 
fsciltty. 

Qvil  Aircraft  Landing  Permits  are 
valid  only  at  installations  designated  on 
the  permit.  In  the  case  where  more  than 
one  Navy  installation  is  listed  on  the 
jHjrmit  or  the  permit  states  "Any  U.S. 
Navy  Installation  Within  the  CONUS", 
"Any  U.S.  Navy  Installation  East  (West) 
of  the  Mississippi  River"  or  "Any  U.S. 
Navy  Installation  Worldwide",  it  is  the 
responsibility  of  the  civil  user  to 
provide  to  the  installation  commanding 
ofGcer,  a  copy  of  the  current  permit 
prior  to  landing  at  the  installation. 
Commanding  officers  of  Navy  or  Marine 
Corps  aviation  facilities  will  keep  on  file 
copies  of  current  landing  permits 
submitted  to  them.  If  there  is  any 
question  concerning  the  permit,  the 
installation  commanding  officer  will 
verify  with  the  approving  authority. 

§  766.1 0    Cancellation  or  suspension  of  the 
civil  aircraft  landing  pennlt  DD  2401. 

(a)  Cancellation.  (1)  If  the  user  fails  to 
comply  with  the  terms  of  the  Landing 
Permit  DD  2401  or  of  any  applicable 
regulations,  all  current  Landing  Permits 
for  that  user  will  be  canceled.  A 
canceled  Landing  Permit  cannot  be 
reinstated;  a  new  application  must  be 


submitted  for  approval  as  explained  in 
§  766.7. 

(2)  If  the  commanding  officer  of  a 
Navy  or  Marine  Corps  aviation  facility 
has  reason  to  believe  that  the  use  of  a 
Landing  Permit  is  not  in  accordance 
with  the  terms  of  the  permit  he  should 
immediately  notify  the  Chief  of  Naval 
Operations,  giving  the  name  of  the  user, 
the  Landing  Permit  number,  and  citing 
the  circumstances  of  the  misuse.  All 
such  instances  shall  be  documented  by 
the  commanding  officer. 

(b)  Suspension.  The  approving 
authority,  or  the  commanding  officer  of 
the  Navy  or  Marine  Corps  facility,  may 
suspend  an  approved  Landing  Permit 
when  such  licensed  use  would  be 
inconsistent  with  Navy/Marine  Corps  or 
national  defense  interests.  Whenever 
possible,  the  Department  of  the  Navy 
will  avoid  suspension  of  permits  which 
have  been  issued  for  official  business  or 
scheduled  air  carrier  use.  In  all  cases, 
suspensions  will  be  lifted  as  quickly  as 
possible.  A  suspension  will  not  have  the 
effect  of  extending  the  expiration  date  of 
an  approved  Landing  Permit. 

(cj  Notification.  Upon  cancellation  or 
suspension  of  a  Landing  Permit  which 
is  valid  at  more  than  one  Navy 
installation,  the  approving  authority 
will  notify  the  affected  Naval  air 
installations  of  the  cancellation  or 
suspension. 

§  776.1 1    Fees  for  landing,  parking,  and 
storage. 

(a)  The  commanding  officer  of  a  Navy 
or  Marine  Corps  aviation  facility  will 
collect  landing,  parking,  and  storage 
fees,  as  applicable,  from  all  users 
required  to  have  a  Landing  Permit  by 
§  766.7,  except  for  the  following: 

(1)  Government  aircraft  (see  §  766.2) 
except  that  foreign  government  aircraft 
will  be  charged  fees  if  their  government 
charges  similar  fees  for  the  U.S. 
Government  aircraft. 

(2)  Aircraft  being  produced  under  a 
contract  of  the  U.S.  Government. 

(3)  Any  contract  aircraft  (see 
paragraph  (b)(1)  of  §  766.2)  or  other  civil 
aircraft  which  is  authorized  to  use  the 
facility  on  official  business. 

(4)  Aircraft  employed  to  train 
operators  in  the  use  of  precision 
approach  systems  (GCA,  ILS,  et  al) 
provided  full-stop  or  touch-and-go 
landings  are  not  performed. 

(5)  Aircraft  owned  and  operated  by 
either  Navy  or  Marine  Corps  Flying 
Clubs  or  Aero  Clubs  of  other  military 
services  which  are  operated  as 
instrumentalities  of  the  U.S. 
Government. 

(6)  Aircraft  owned  and  operated  by 
military  personnel  on  active  duty 
regular  and  reserve  (see  §  766.2).  . 


(7)  Landing  fees  incident  to 
emergency  landings  for  which  the 
landing  fee  has  been  waived  by  the 
commanding  officer  in  accordance  with 
paragraph  (i)(4)(iii)  of  §  766.5. 

(b)  Fee  for  Unauthorized  Landing.  If 
an  aircraft  laiKis  at  a  Navy  or  Marine 
Corps  aviation  facility  without  obtaining 
prior  permission  (except  for  a  bona  fide 
emergency  landing),  a  landing  fee  in 
excess  of  the  normal  landing  fee  will  be 
charged  to  cover  the  additional 
expenses  incurred  due  to  special 
handling  and  processing.  The  fee  for  an 
unauthorized  landing  will  be  as  follows: 

(1)  For  aircraft  weighing  less  than 
12.500  pounds:  $250. 

(2)  For  aircraft  weighing  12,500 
pounds,  or  more,  but  less  than  40,000 
pounds:  $500. 

(3)  For  aircraft  weighing  40,000 
pounds,  or  more,  but  less  than  100,000 
poimds:  $1,000. 

(4)  For  aircraft  weighing  above 
100.000  pounds:  $1,500. 

(c)  Normal  Landing  Fee.  The  normal     . 
landing  fee  is  based  on  the  aircraft 
maximum  authorized  gross  takeoff 
weight,  to  the  nearest  1,000  pounds.  The 
maximum  gross  takeoff  weight  may  be 
determined  either  from  items  5e  of  DD 
2401  or  from  the  "Airplane  Flight 
Manual"  carried  aboard  each  aircraft.  If 
the  weight  cannot  be  determined,  it 
should  be  estimated. 

Charge  per  Landing 

Inside  CONUS— 1.50/1,000  pounds  or 
any  portion  thereof  with  a  minimum  of 
$20.00. 

Outside  CONUS— 1.70/1,000  pounds 
or  any  portion  thereof  with  a  minimum 
of  $25.00. 

(d)  Parking  and  Storage  Fees.  Fixed 
and  rotary  wing  aircraft  parking  and 
storage  fees  are  based  upon  the  gross 
takeoff  weight  of  the  aircraft  as  follows: 

(1)  Outside  a  Hangar.  Charges  begin  6 
hours  after  the  aircraft  lands.  The  rate  is 
10  cents  per  thousand  pounds  for  each 
24  hour  period  or  fraction  thereof,  with 
a  minimum  charge  of  $20.00  per 
aircraft. 

(2)  Inside  a  Hangar.  Charges  begin  as 
soon  as  the  aircraft  is  placed  inside  the 
hangar.  The  rate  is  20  cents  per  1,000 
pounds  for  each  24  hour  period  or 
fraction  thereof,  with  a  minimum  charge 
of  $20.00  per  aircraft. 

(e)  Reimbursement.  CoUecti'ons 
incident  to  direct  (out  of  pocket)  costs 
will  be  credited  to  local  operating  and 
maintenance  funds.  All  other 
collections,  such  as  for  landing,  parking, 
and  storage  fees  will  be  credited  to  Navy 
General  Fund  Receipt  Account  172426. 
Accumulation  of  costs  and  preparation 
of  billing  documents  are  prescribed  in 
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paragraphs  032500-032503  of  tiie 
NAVCOMPT  Manual. 

(0  Security  Deposit.  All  users,  other 
than  those  listed  in  paragraph  (a)  of 
§  766.11,  contemplating  more  than  one 
landing  per  month,  will  be  required  to 
provide  a  security  deposit  in  the  form  of 
a  certified  check  payable  to  the  . 
"Treasurer  of  the  United  States"  in 
payment  of  the  estimated  costs  of 
landing,  hangar,  and  outside  parking 
fees,  for  3  months  in  advance, 
calculated  as  provided  in  paragraphs 
(b).  (c)  and  (d)  of  §  766.11.  Security 
deposits  will  be  handled  as  set  forth  in 
paragraph  032102  of  the  NAVCOMPT 
Manual. 

§766.12    Unauthorized  landings. 

Any  aircraft  that  lands  at  a  Navy  or 
Marine  Corps  aviation  facility  without 
obtaining  prior  permission  from  an 
approving  authority,  except  in  a  bona 
fide  emergency,  is  in  violation  of  this 
part.  Civil  aircraft  landing  in  violation 
of  this  regulation  will  have  to  pay  the 
fee  prescribed  in  paragraph  12b  of  this 
instruction.  In  those  cases  where  an 
unauthorized  landing  is  made  at  a 
facility  within  a  Naval  Defense  Area, 
proclaimed  as  such  by  Executive  Order 
of  the  President,  civil  aircraft  may  be 
impounded  and  the  operator 
prosecuted.  In  any  event,  before  the 
aircraft  is  authorized  to  depan,  the 
commanding  officer  of  the  facility  will: 

(a)  Inform  the  aircraft  operator  of  the 
provisions  of  this  part. 

(b)  Require  the  aircraft  operator  (or 
owner),  before  takeoff,  to  pay  all  fees 
and  charges  and  to  comply  witii  the 
following  procedure: 

(1)  Execute  DD  2401.  explaining  in 
item  4  of  that  form  the  reason  for 
landing. 

(2)  In  lieu  of  submitting  a  Certificate 
of  Insurance,  DD  2400.  the  insurer  must 
furnish  evidence  of  sufficient  insurance 
to  include  waiver  of  any  right  of 
subrogation  against  tbe  United  States 
and  that  such  insurance  applies  to  the 
liability  assumed  by  the  insured  vmder 
DD  2401. 

(3)  When  it  appears  that  the  violation 
may  have  been  deliberate,  or  is  a 
repeated  violation,  departure 
authorization  must  be  obtained  from  the 
Chief  of  Naval  Operations. 

(4)  Waiver  of  the  requirements  in' 
paragraphs  (b)  (1)  and  (2)  of  §  766.12 
may  be  obtained  from  the  Chief  of  Naval 
Operations  to  expedite  removal  of  these 
aircraft  when  such  waiver  is  considered 
appropriate. 

§766.13   Sale  of  wrtatlon  fuel,  oll,»ervk»«. 
and  suppliea 

(a)  Gextenl  Policy.  In  accordance  with 
49  U.S,C.  1507.  Navy  or  Marine  Corps 
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aviation  fuel.  oil.  services,  and  supplies 
are  not  sold  to  civil  aircraft  in 
competition  with  private  enterprise.  49 
U.S.C.  1507,  however,  does  authorize 
the  sales  of  fuel,  oil.  equipment, 
supplies,  mechanical  service,  and  other 
assistance  by  reason  of  an  emergency. 
Such  sales  will  be  made  only  whwe 
there  is  no  commercial  source  and  only 
in  the  amount  necessary  for  the  aircraft 
to  continue  on  its  course  to  the  nearest 
airport  operated  by  private  enterprise. 

(b)  Contract  Aircraft.  The  sale  of 
aviation  fuel.  oil.  supplies,  etc..  to 
aircraft  under  U.S.  Government  conti-act 
or  charter  is  permitted  at.  and  limited 
to.  points  w  here  passengers  or  cargo  are 
loaded  into  or  discharged  from  the 
aircraft  under  terms  of  the  contract  or 
charter.  Sales  are  not  authorized  at 
naval  aviation  facilities  where 
commercial  supplies  and  services  are 
available. 

§766.14    Forma. 

Forms  DD  2400  (11-90).  Qvil 
Certificate  of  Insurance.  DD  2401  (11- 
90),  Civil  Aircraft  Landing  Permit,  and 
DD  2402  (11-90).  Civil  Aircraft  Hold 
Harmless  Agreement,  may  be  obtained 
fi^m  COMNAVFACENGCOM  (Code 
241JB).  200  Stovall  Street,  Alexandria. 
VA  22332-2300. 

(The  reporting  and  recordkeeping 
requirements  in  §  766.14  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0701-0050  which  expire 
February  28, 1997) 

§766.15    Processing  procedures  for  civH 
aircraft  landing  permits. 

(a)  Processing  Permit  Applications. 
Processing  permit  applications  requires 
forms  DD  2400,  DD  2401.  and  DD  2402 
Renewal  applications  require  DD  2400 
and  DD  2401. 

(b)  Processing  Procedures.  (1)  If  use  is 
requested  for  contractor  or 
subcontractor  personnel  (see 
§  766,4(b)(l))  and  is  verified  by  contract 
number;  brief  description  of  work; 
name,  address,  and  telephone  number  of 
govermnent  contiacting  officer,  then  the 
approval  authority  is  the  Chief  of  Naval 
Operations  or  the  Installation 
Commander,  as  appropriate. 

(2)  If  use  is  requested  for 
demonstiBtion  flights  (see  §  766.4(b)(2)) 
and  is  verified  by  name,  address,  and 
telephone  number  of  government 
sponsor;  or  if  contractual  requirements 
undOT  paragraph  (b)(1)  of  this  section 
apply,  then  the  approval  authority  is  the 
Chief  of  Naval  Operations  or  the 
Installation  Commander,  as  appropriate. 

(3)  If  use  is  requested  for  active  duty 
U.S.  military  (see  §  766.4  (b)(3))  and  is 
verified  by  social  security  number,  then 
the  approval  authority  is  the  Chief  of 


Naval  Operations  or  the  Installation 
Commander,  as  appropriate. 

(4)  If  use  is  requested  for  reserve 

•   forces  (see  §766.4  (b)(4))  and  is  verified 
by  the  commander's  endorsement  and 
TDY  orders  on  board  the  aircraft,  if 
assigned  unit  is  not  located  on  airfield, 
then  the  approval  authority  is  die  Chief 
of  Naval  Operations  or  the  Installation 
Commander,  as  appropriate. 

(5)  If  use  is  requested  for  civilian 
employees  of  the  U.S.  Government  (see 
§  766.4(b)(5))  and  is  verified  by  TDY 
orders,  which  may  only  be  available  to 
approving  authorify  upon  arrival  at  tiie 
installation,  then  the  approval  authority 
is  tile  Chief  of  Naval  Operations  or  the 
Installation  Commander,  as  appropriate 
Annotate  on  DD  2401  that  TDY  orders 
must  be  on  board  the  aircraft. 

(6)  If  use  is  requested  for  special 
conveyance  (see  §  766.4(b)(6))  and  is 
verified  by  a  copy  of  official  orde.-s  on 
board  the  aircraft.  Uien  the  approval 
authority  is  the  Chief  of  Naval 
Operations  or  the  Installation 
Commander,  as  appropriate.  Annotate 
on  DD  2401  that  TDY  orders  must  be  on 
board  the  aircraft. 

(7)  If  use  is  requested  for  air  shows 
(see  §  766.4  (b)(7))  and  is  verified  by 
invitation  from  the  base  commanding 
officer  to  participate  in  air  show,  then 
the  approval  authority  is  the  Chief  of 
Naval  Operations  or  die  Installation 
Commander,  as  appropriate. 

(8)  If  use  is  requested  for  civil  air 
patrol  (see  §  766.4|(b)(8))  and  is  verified 
by  endorsement  by  HQ  CAP-USAF/DO. 
then  the  approval  autiiority  is  the  Chief 
of  Naval  Operations  or  die  Installation 
Commander,  as  appropriate. 

(9)  If  use  is  requested  for  aero  club 
member  (see  §  766.4  (b)(9))  and  is 
verified  by  endorsement  by  the  aero 
club  manager,  then  the  approval 
authority  is  die  Chief  of  Naval 
Operations  or  the  Installation 
Commander,  as  appropriate. 

(10)  If  use  is  requested  for  weather 
alternate  airport  (see  §  766.4  (b)(10})  and 
is  verified  by  scheduled  air  carrier 
status,  then  the  approval  authority  is  the 
Chief  of  Naval  Operations  or  the' 
Installation  Commander  as  appropriate. 
Landing  fees  must  be  charged.  Airfield 
must  be  designated  for  weather  alternate 
use  by  CNO.  An  approved  DD  2401 
must  include  the  following  statement: 
"Weather  alternate  use  permits  the 
diversion  to  and  use  of  a  U.S.  Navy 
airfield  only  when  unforecast  weather 
conditions  require  a  diversion  while  in 
flight  from  the  CM-iginal  destination. 
Aircraft  may  not  be  dispatched  from  the 
point  of  departure  to  a  U.S.  Na\7 
airfield  approved  for  weather  alternate 
use." 
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(11)  If  use  is  requested  for  AMC 
contract  or  charter  (see  §  766.4  (b)(ll)) 
and  is  verified  by  AMC  Form  8; 
Certificate  of  LOGAIR;  Certificate  of 
QUICKTRANS;  Certificate  of  Courier 
Service,  or  Certificate  of  hitra-Alaska 
Operations  on  board  the  aircraft,  then 
the  approval  authority  is  the  Chief  of 
Naval  Operations. 

(12)  If  use  is  requested  for  U.S. 
Government  contract  or  charter  operator 
(see  §  766.4  (b)(12))  and  is  verified  by 
the  name  of  government  agency 
sponsoring  flight  and  official 
government  documentation  on  board 
the  aircraft  to  substantiate  the  flight  is 
chartered  by  U.S.  Government,  then  the 
approval  authority  is  the  Chief  of  Naval 
Operations  or  the  Installation 
Commander,  as  appropriate.  An 
approved  DD  2401  must  include  the 
following  statement:  "A  certificate  of 
operations,  U.S.  Government  bill  of 
lading,  cargo  manifest,  transportation 
request,  or  other  official  government 
dociunent  must  be  on  board  the  aircraft 
and  will  be  presented  with  the  DD  2401 
to  substantiate  that  use  is  for  a  U.S. 
Government  agency.  Loading  enroute  or 
terminal  stops  at  Navy  airfields  will  be 
only  for  onloading  or  offloading  U.S. 
Government  passengers  or  cargo  unless 
the  contract  or  charter  agreement 
expressly  permits  landing  for  another 
purpose." 

(13)  If  use  is  requested  for  contractor 
or  subcontractor  charter  operator  (see 
§  766.4  (b)(13))  and  is  verified  by 
written  validation  by  contractor  or  sub- 
contractor that  the  charter  is  operating 
on  their  behalf,  plus  information  in 
paragraph  (b)(1)  of  this  section,  then  the 
approval  authority  is  the  Chief  of  Naval 
Operations  or  the  Installation 
Commander,  as  appropriate. 

(14)  If  use  is  requested  for  DOD 
charter  (see  §  766.4  (b)(14))  and  is 
verified  by  approval  by  Military  Traffic 
Management  Command  (MTMC)  and 
official  goverrunent  documentation  on 
board  the  aircraft  to  substantiate  the 
night  is  chartered  by  U.S.  Government, 
then  the  approval  authority  is  the  Chief 
of  Naval  Operations  or  the  Installation 
Commander,  as  appropriate.  An 
approved  DD  2401  must  include  the 
following  statement:  "A  certificate  of 
operations,  U.S.  Government  bill  of 
lading,  cargo  manifest,  transportation 
request,  or  other  official  government 
document  must  be  on  board  the  aircraft 
and  will  be  presented  with  the  DD  2401 
to  substantiate  that  use  is  for  a  U.S. 
Government  agency.  Loading  enroute  or 
terminal  stops  at  Navy  airfields  will  be 
only  for  onloading  or  ofiloading  U.S. 
Government  passengers  or  cargo  unless 
the  contract  or  charter  agreement 


expressly  permits  landing  for  another 
purpose." 

(15)  If  use  is  requested  for  the  media 
(see  §  766.4  (b)(15))  and  is  verified  by 
concurrence  of  the  installation 
commander,  public  affairs,  and  base 
operations,  then  the  approval  authority 
is  the  Chief  of  Naval  Operations. 

(16)  If  use  is  requested  for 
certification  testing  (see  §  766.4 
(b)(16)(i))  and  is  verified,  then  the 
approval  authority  is  the  Chief  of  Naval 
Operations. 

(17)  If  use  is  requested  for  commercial 
development  testing  (see  §  766.4 
(b)(16)(ii))  and  is  verified  by  compliance 
with  Air  Force  Regulation  80-19,  then 
the  approval  authority  is  the  Chief  of 
Naval  Operations.  Air  Force  Regulations 
are  available  at  the  Pentagon  1  library. 

(18)  If  use  is  requested  for  commercial 
charter  (see  §766.4  (b)(16)(iii))  and  is 
verified,  then  the  approval  authority  is 
the  Chief  of  Naval  Operations. 

(19)  If  use  is  requested  for  commercial 
aircrew  training  (see  §  766.4  (b)(16)(iv)) 
and  is  verified  by  a  memorandum  of 
understanding  with  sponsor  for  use  of 
the  specific  airfield,  then  the  approval 
authority  is  the  Chief  of  Naval 
Operations. 

(20)  If  use  is  for  private,  non-revenue 
producing  flights  (see  §766.4  (b){16)(v)) 
and  is  verified,  then  the  approval 
authority  is  the  Chief  of  Naval 
Operations. 

(21)  If  use  is  for  temporary  scheduled 
air  service  (see  §  766.4  (b)(16)(vi))  and  is 
verified  by  a  written  request  by  local 
government  officials  or  airport  authority 
(normally  Hmited  to  use  when  local 
airport  is  temporary  unavailable)  then 
the  approval  authority  is  the  Chief  of 
Naval  Operations. 

(22)  Ituse  is  for  foreign  government 
charter  (see  §  766.4  (b)(16)(vii))  and  is 
verified,  then  the  approval  authority  is 
the  Chief  of  Naval  Operations. 

(23)  If  use  is  for  foreign  miUtary  sales 
(FMS)  charter  (see  §  766.4  (b)(16)(viii)) 
and  verified  by  FMS  case  number  with 
cargo  categorized  as  classified, 
hazardous,  or  oversized,  then  the 
approval  authority  is  the  Chief  of  Naval 
C)perations. 

(24)  If  use  is  for  a  certified  flight 
record  attempts  (see  §  766.4  (b)(16)(ix)) 
and  verified  by  certification  by  the 
National  Aeronautics  Association,  then 
the  approval  authority  is  the  Chief  of 
Naval  Operations. 

(25)  If  use  is  for  a  political  candidate 
(see  §  766.4  (b)(16)(x)}  and  verified  by  a 
Secret  Service  request  for  a  post- 
convention,  then  the  approval  authority 
is  the  Chief  of  Naval  Operations. 

(26)  If  use  is  for  an  appointed  or 
elected  official  (see  §  766.4  (b)(16)(xi)) 
and  verified  as  official  government 


business,  then  the  approval  authority  is 
the  Chief  of  Naval  Operations. 

(27)  For  those  permit  applications 
where  the  approval  authority  is  the 
Installation  Commander,  the  permit  is  . 
valid  only  at  the  installation  which 
issued  the  permit.  At  those  stations  on 
which  a  joint-use  civilian  airport  is 
operated,  the  Installation  commanding 
officer  can  issue  a  permit  for  any 
requested  use  if  the  aircraft  is  landing 
under  the  auspices  of  the  civil  airport 
authority. 

Dated:  November  22, 1994. 

L.  R.  McNees, 

LCDRJAGCUSN,  Federal  Register  Uaison 
Officer. 
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BILUNG  CODE  3810-FF-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IID8-1-6600b;  FRL-6107-71 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  revision  of  the  Northern  Ada  County, 
Idaho  State  Implementation  Plan  (SIP) 
for  carbon  monoxide  (CO)  which  was 
submitted  to  EPA  on  June  29, 1994.  The 
SIP  revision  includes  enhancements  to 
three  ongoing  programs:  transit, 
rideshare,  and  vehicle  inspection  and 
maintenance.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  SDP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  notice. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
3, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 


(AT-082),  Air  Programs  Section,  at  the 
EPA  Regional  Office  Usted  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 

Region  10,  Air  Programs  Section,  1200 

6th  Avenue,  Seattle,  WA  98101. 
The  Idaho  Division  of  Environmental 

Quality,  1410  N.  Hilton.  Boise.  ID 

83706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Lidgard,  Air  Programs  Branch 
(AT-082),  EPA.  1200  6th  Avenue. 
Seattle,  WA  98101,  (206)  553-4233. 
SUPPLEMENTARY  MFORMATION:  See  the       ' 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  November  7. 1994. 
Gerald  A.  Emison, 
Acting  Regional  Administrator 


[PR  Doc  94-29580  Filed  11-30-94;  8:45  am] 

MIXING  COOe  6960-40-P 


40CFRPart91 

[FRL-«115-«] 
R1N2O0O-AE54 

Control  of  Air  Pollutton;  Emission 
Standards  for  New  Gasoline  Spark- 
Ignition  and  Diesel  Compression- 
Ignition  Marine  Engines 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  date  change  for  public 
hearing  and  extension  of  comment 
period  for  the  notice  of  proposed 
rulemaking. 

SUMMARY:  EPA  announces  a  change  in 
the  date  for  the  pubHc  hearing  on  the 
notice  of  proposed  rulemaking  regarding 
emission  standards  for  new  gasoline 
spark-ignition  and  diesel  compression- 
ignition  marine  engines.  The  Agency 
has  decided  on  the  new  date  (December 
14, 1994)  for  the  public  hearing  at  the 
request  of  the  National  Marine 
Manufacturers  Association. 
Additionally,  EPA  announces  an 
extension  of  the  pubUc  comment  period 
until  the  end  of  January,  1995.  EPA  is 
extending  the  deadline  for  public 
comment  in  recognition  of  the 
December  holidays  that  occiu^  during 
the  public  comment  period.  Extension 
of  the  deadhne  will  facilitate  the 
submission  of  public  comment  by 
allowing  a  more  flexible  time  frame. 


DATES:  Comments  must  be  received  on 
or  before  Tuesday,  January  31, 1995.  A 
public  hearing  will  be  held  Wednesday. 
December  14, 1994.  at  10  a.m.. 
extending  to  December  15, 1994  if 
necessary;  requests  to  present  oral 
tesUmony  must  be  received  on  or  before 
Friday,  December  2. 1994. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  triplicate, 
if  possible)  for  EPA  consideration  by 
addressing  them  as  followrs:  EPA  Air 
Docket  (LE-131),  Attention:  Docket 
Number  A-92-28.  Room  M-1500, 401 
M  Street.  S.W..  Washington.  DC  20460. 
Materials  relevant  to  this  rulemaking  are 
contained  in  this  docket  and  may  be 
reviewed  at  this  location  from  8:00  a.m. 
until  noon  and  from  1:30  p.m.  until  3:30 
p.m.  Monday  through  Friday.  As 
-  provided  in  40  CFR  part  2.  a  reasonable 
fee  may  be  chaired  by  EPA  for 
photocopying.  The  public  hearing  will 
be  held  at  the  Holiday  Inn  North 
Campus,  3600  Plymouth  Road,  Ann 
Arbor,  MI  48105  starting  at  10:00  a.m. 
on  December  14, 1994,  extending  to 
December  15  if  necessary. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Zerafa,  Office  of  Mobile  Sources. 
Certification  Division,  (313)  668-4331 
or  Holly  Pugliese,  Office  of  Mobile 
Sources,  Certification  Divsion.  (313) 
668-4288. 

SUPPt-EMENTARY  INFORMATION:  Authority 
for  the  proposed  new  marine  engine 
emission  standards  is  granted  to  EPA  by 
sections  203.  204.  205.  206.  207.  208. 
209,  213.  215.  216,  and  301(a)  of  the 
Clean  Air  Act  (CAA)  as  amended.  The    ' 
notice  of  proposed  rulemaking  (NPRM) 
was  published  in  the  Federal  Register 
on  Wednesday,  November  9, 1994  (59 
FR  55930). 

The  original  pubUc  hearing  date  was 
Friday,  December  9, 1994.  The  NaUonal 
Marine  Manufacturers  Association 
requested  the  public  hearing  date  be 
changed  to  December  14, 1994,  in  order 
to  facilitate  the  participation  of  key 
members  of  their  association.  The 
Agency  wishes  to  promote  participation 
of  key  stakeholders  in  this  proposal  and 
has  rescheduled  the  public  hearing  for 
Wednesday,  December  14, 1994, 
extending  to  December  15, 1994  if 
necessary. 

The  original  close  of  the  comment 
period  was  Monday,  January "9, 1995. 
EPA  has  extended  the  comment  period 
to  Tuesday,  January  31, 1995,  in 
recognition  of  the  December  holidays 
that  occur  during  the  comment  period. 
Due  to  the  holidays,  many  stakeholders 
may  be  unavailable,  and  extending  the 
comment  period  will  give  stakeholders 
greater  time  to  construct  and  submit 
comprehensive  information.  The 


Agency  has  an  interest  in  examining 
comprehensive  information  from 
interested  parties  that  may  be  useful  m 
drafting  the  most  appropriate  final  rule 
Therefore,  EPA  has  extended  the 
comment  period  until  Tuesday,  January 
«j1.  1995. 

Dated:  November  23. 1994. 
Richard  0.  Wilsoa, 
Acting  Assistant  Administrator. 
(FR  Doc.  94-29571  Filed  11-30-94;  8:45  am] 
eiLUNo  CODE  esafr-so-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 
42  CFR  Part  1003 

RIN  0991-AA45 

Health  Care  Programs:  Fraud  and 
Abuse;  Civil  Money  Penalties  for 
Hospital  Physician  Incentive  Plans 

AGENCY:  Office  pf  Inspector  General 
(OIG),  HHS. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
implement  section  9313(c)  of  the 
Omnibus  Budget  ReconciliaUon  Act 
(OBRA)  of  1986,  as  amended  by  section 
6003(g)(3)(D)(i)  of  OBRA  of  1989  and 
sections  4204(a)(3)  and  4731(b)(1)  of 
OBRA  of  1990.  by  prohibiting  a  hospital 
(or  a  rural  primary  care  hospital)  from 
knowingly  making  incentive  payments 
to  a  physician  as  an  inducement  to 
reduce  or  limit  services  provided  to 
Medicare  or  Medicaid  prograja 
beneficiaries  who  are  under  the  care  of 
that  physician.  Both  a  hospital  who 
knowingly  makes  such  payments  and 
the  physician  who  knowingly  accepts 
such  incentive  payments  would  each  be 
subject  to  civil  money  penalties  (CMPs) 
of  up  to  $2,000  for  each  individual  for 
whom  payments  are  made 
DATES:  To  assure  consideration,  pubic 
comments  mut  be  mailed  or  delivered  to 
the  address  provided  below  by  January 
30, 1995.  Comments  are  available  for 
public  inspection  December  15. 1994. 
ADDRESSES:  Address  comments  in 
WTiting  to:  Office  of  Inspector  General. 
Department  of  Health  and  Human 
Services,  Attention:  LRR-45-P.  room 
5246,  330  Independence  Avenue.  SW.. 
Washington.  DC  20201. 

If  you  prefer,  you  may  deliver  your 
comments  to  room  5551,  330 
Independence  Avenue.  SW., 
Washington.  DC.  In  commenting,  please 
refer  to  file  code  LRR-45-p.  Comments 
will  be  available  for  public  inspection  in 
Room  5551,  330  Independence  Avenue. 
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SW.,  Washington.  DC  on  Monday 
through  Friday  of  each  week  from  9  a.m. 
to  5  p.m..  (202)  619-3270. 
FOR  FURTHER  MFORMATION  CONTACT: 
Joel  J.  Schaer,  Office  of  Inspector 
General.  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Prospective  Payment  System  to 
Hospitals 

Prior  to  1984,  the  Medicare  and 
Medicaid  programs  generally  paid 
hospitals  their  reasonable  costs  of 
providing  covered  medical  services  to 
program  beneficiaries.  The  general 
concern  over  this  payment  method  was 
that  the  reimbursement  system  did  not 
give  hospitals  sufficient  incentives  to 
provide  health  care  in  an  economical 
and  efficient  manner.  Under  the  system, 
incentives  existed  for  hospitals  to 
encoursge  physicians  to  admit  more 
program  patients  for  longer  hospital 
stays,  and  to  utilize  more  services  for 
patients  while  they  were  there. 

Public  Law  98-21,  the  Social  Security 
Amendments  of  1983.  estabUshed  a  new 
hospital  prospective  payment  system 
(PPS)  for  reimbursing  inpatient  hospital 
services  under  Medicare.  The 
prospective  payment  system  has  also 
been  embraced  by  many  State  Medicaid 
programs.  Under  PPS,  hospitals  are  paid 
a  pre-established  fee  for  treating 
program  patients  based  on  any  of  492 
diagnosis  related  groups  (DRGs)^that 
address  a  particular  diagnosis.  Under 
PPS,  a  hospital  generally  receives  the 
same  fee  regardless  of  the  patient's 
length-of-stay  or  the  amount  of  services 
furnished  the  individual.  This  change  in 
payment  systems  substantially  altered 
hospital  incentives  in  the  provision  of 
medical  care. 

With  PPS  permitting  hospitals  to 
profit  from  Medicare  and  Medicaid 
patients  when  such  patients  are  treated 
at  a  lower  cost  than  the  present  payment 
level,  many  hospitals  have  had  a  new 
range  of  financial  incentives  made 
available  to  them  for  (1)  underproviding 
services  to  program  beneficiaries,  and 
(2)  shortening  their  length-of-stay  by 
discharging  them  too  early. 

B.  Use  of  Physician  Incentive  Plans 

In  recent  years,  hospitals  have 
developed  and  employed  a  wide  range 
of  physician  incentive  plans  that  give 
physicians,  as  well  as  the  hospital, 
financial  incentives  to  reduce  or  limit 
services  provided  to  program 
beneficiaries.  Since  it  is  the  physician 
who  ultimately  controls  the  level, 
amount  and  duration  of  inpatient 
hospital  services  provided,  many  of 
these  incentive  plans  have  been 


designed  to  encourage  physicians  to 
alter  their  practice  patterns  and  to 
reduce  their  patient's  length-of-stay,  as 
well  as  the  quantity  and  medically 
necessary  level  of  care  provided  these 
individuals,  in  order  to  increase  the 
hospital's  profitability. 

C.  General  Accounting  Office  Report 

Because  of  the  close  link  between  a 
physician's  incentive  payments  and  the 
treatment  of  individual  patients,  certain 
features  of  physician  incentive  plans 
that  could  compromise  quality  of  care 
provided  to  beneficiaries  prompted  a 
General  Accounting  Office  (GAO) 
review  of  a  number  of  plans  under 
which  hospitals  make  incentive 
payments  to  physicians  for  lowering  the 
costs  of  treatment,  hi  its  report, 
"Physician  hicentive  Payments  by 
Hospitals  Could  Lead  to  Abuse"  (HRD- 
86-103).  July  1986),  GAO  specifically 
set  about  reviewing  a  number  of  existing 
and  proposed  hospital  physician 
incentive  plan  arrangements  in  an  effort 
to  assess  their  impact  on  the  cost  and 
care  provided  Medicare  patients. 

The  GAO  report  highlighted  several 
general  characteristics  or  aspects  of 
physician  incentive  plans  that, 
individually  or  collectively,  have 
tended  to  give  physicians  an  incentive 
to  reduce  quahty  of  care  to  program 
beneficiaries.  Among  those 
characteristics  cited  by  GAO  as 
significantly  affecting  physicians' 
financial  incentives  to  undertreat  or 
provide  substandard  care  were:  (1)  The 
length  of  the  period  over  which  the 
physician's  cost  performance  is  assessed 
to  determine  the  level  of  incentive 
payment.  (2)  the  number  of  physicians 
over  which  cost  performance  is 
calculated  to  determine  if  an  incentive 
plan  is  paid,  and  (3)  the  use  of 
arrangements  under  which  the 
physician  is  paid  a  percentage  of 
savings  or  profits. 

As  a  result  of  its  report  on  physician 
incentive  plans,  GAO  specifically 
recommended  that: 

•  Such  plan  payments  should  be 
based  on  the  cost  performance  of  a 
group  of  physicians  rather  than  by 
individual  physicians. 

•  Payments  should  be  based  on 
performance  over  a  relatively  long 
period  of  time,  e.g.,  over  a  one  year 
period,  as  opposed  to  a  single  month  or 
quarter. 

•  Incentive  payments  should  not  be 
based  on  the  hospital's  profits  resulting 
from  treating  any  individual  patient. 

•  Any  physician  payment  system  of 
this  type  by  a  hospital  should  include 
a  strong  program  of  utilization  and 
quality  of  care  review. 


The  GAO  recommended  that 
physician  incentive  plans  that  do  not 
include  these  characteristics  should  be 
prohibited.  However,  the  GAO  also 
noted  that  no  combination  of 
characteristics  in  a  physician  incentive 
plan  could  guarantee  diat  the  plan 
would  not  be  abusive. 

n.  Provisions  of  the  Proposed  Rule 

A.  The  Omnibus  Budget  Reconciliation 
Act  of  1986 

The  pa.ssage  of  Public  Law  99-509. 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1986,  provided  new  authority 
(section  1128A(b)  of  the  Social  Security 
Act)  to  the  Secretary  to  impose  civil 
money  penalties  for  certain  incentive 
payments  made  to  physicians  by 
hospitals,  risk-sharing  health 
maintenance  organizations  (HMOs)  and 
competitive  medical  plans.  Specifically, 
section  9313(c)  of  OBRA  1986 
prohibited  the  making  of  direct  or 
indirect  payments  by  a  hospital  or  an 
eligible  risk-sharing  organization  "to  a 
physician  as  an  inducement  to  reduce  or 
hmit  services  provided"  to  individuals 
entitled  to  Medicare  or  Medicaid 
program  benefits  "under  the  direct  care 
of  the  physician."  Under  this  provision, 
hospitals  and  risk-sharing  entities  that 
knowingly  made  such  payments,  and 
physicians  who  knowingly  received 
such  payments,  would  be  subject  to 
civil  money  penalties  of  up  to  $2,000  for 
each  individual  for  whom  payments 
were  made.  Section  6003(g)(3)(D)(i)  of 
Public  Law  101-239,  OBRA  of  1989, 
amended  this  authority  by  including  the 
term  "rural  primarj'  care  hospitals" 
under  this  provision. 

Sections  4204(a)(3)  and  4731(b)(1)  of 
Public  Law  101-508,  OBRA  of  1990, 
repealed  the  prohibition  of  physician 
incentive  plans  in  HMOs  and  other  risk- 
sharing  organizations  and  enacted 
requirements  for  regulating  plans  by 
these  organizations.  The  statutory 
provisions  regarding  physician 
incentive  plans  in  HMOs  and  other  risk- 
sharing  organizations  are  now  set  forth 
in  section  1876(i)  of  the  Social  Security 
Act.  The  Department,  through  the  OIG 
and  the  Health  Care  Financing 
Administration,  has  published  in  the 
Federal  Register  proposed  regulations 
implementing  the  statutory  provision 
regarding  HMOs  and  other  risk-sharing 
organizations  (57  FR  59024,  December 
14. 1992).  That  rule  is  currently  being 
finahzed. 

These  proposed  regulations  only 
address  physician  incentive  plans  by 
hospitals  (and  rural  primary  care 
hospitals),  reflecting  the  present  scope 
of  section  1128A(b)  of  the  Act. 


B.  Civil  Money  Penalties  for  Hospital 
Physician  Incentive  Plans 

These  proposed  regulations  would 
amend  43  CFR  part  1003.  Civil  Money 
Penahies.  Assessments  and  Exclusions, 
by  codifying  the  OIG's  authority  to  levy 
CMPs  against  any  hospital  (including  a 
rural  primary  care  hospital  as  defined  in 
section  1861  (mm(l)  of  the  Act)  and 
physician  who  knowingly  violates  the 
prohibition  on  the  use  of  physician 
incentive  plans. 

1.  Structure  and  Nature  of  Incentive 
..^lans  to  be  Prohibited 

The  precise  structure  and  application 
of  a  physician  incentive  plan  will 
ultimately  determine  whether  CMPs 
would  be  assessed  against  a  hospital  or 
physician  under  this  provision.  There 
are  certain  incentive  payments  to 
physicians,  based  on  cost  savings,  that 
are  specifically  designed  to  Umit  or 
reduce  services  normally  provided  by  a 
hospital  to  a  patient.  Such  incentive 
plans,  tied  to  the  overall  costs  of  patient 
treatment  or  on  a  patient's  length-of-stay 
without  regard  to  how  specific 
reductions  are  made,  could  be  viewed  as 
inducements  to  reduce  patient  services, 
and  thus  may  be  subject  to  CMPs  under 
these  regulations.  Most  DRG  incentive 
plans,  for  example,  under  which 
payment  to  individual  physicians  is  tied 
to  DRG  reimbursement,  appear  to  be 
based  on  payments  designed  as 
inducements  to  reduce  or  limit  services 
provided  once  a  patient  has  been 
admitted.  This  type  of  incentive  plan 
might  also  serve  to  influence  the  type  of 
patient  admitted  to  a  particular  hospital, 
thereby  encouraging  the  physician  to 
admit  patients  with  less  complicated 
conditions  to  a  hospital  offering 
incentives  and  directing  patients  with 
more  complicated  conditions  elsewhere. 
These  types  of  incentive  plans  offered 
by  hospitals  to  individual  physicians 
related  to  the  cost  of  services  provided 
would  be  prohibited  under  this 
provision  and  subject  to  CMPs. 

2.  Incentive  Plans  Not  Relating  to  Direct 
Patient  Care 

These  regulations  would  generally 
apply  only  to  those  physicians  having 
direct  care  responsibilities.  In  the 
legislative  history  accompanying  this 
provision.  Congress  stated  its  intention 
that  the  statutory  prohibition  "not  apply 
to  hospital  incentive  arrangements  with 
physicians  who  function  in  a 
management  or  supervisory  capacity 
with  respect  to  the  operation  of  a 
hospital  department  (such  as  radiology 
or  clinical  laboratory  services)  insofar  as 
the  purpose  of  the  arrangement  is 
limited  to  encouraging  efficiency  in  the 


operation  of  the  department"  (House 
Report  No.  99-727;  page  445).  Congress 
believed  that  incentive  plan  payments 
aimed  at  this  group  of  physicians 
should  be  exempted  as  long  as  such 
arrangen\pnts  encovuage  efficiency  in 
the  operation  of  a  specific  department 
and  do  not  affect  direct  patient  care 
responsibilities. 

We  believe,  for  example,  there  may  be 
certain  types  of  hospital  incentive  plans 
to  physicians,  such  as  those  designated 
to  reward  the  timely  review  and 
completion  of  medical  records  which  do 
not  impact  on  direct  patient  care 
responsibilities  or  do  not  affect  patient 
referral  patterns,  that  may  be  acceptable 
and  therefore  not  be  subject  to  civil 
money  penalties  under  this  provision. 

We  believe,  however,  that  it  is 
impossible  and  impractical  for  the  OIG 
to  specifically  indicate  in  regulations 
what  specific  criteria  may  make  up  an 
acceptable  hospital  physician  incentive 
plan.  In  setting  forth  these  proposed 
regulations,  we  are  adopting  a  similar 
approach  to  that  which  we  have  used 
for  other  existing  CMP  authorities  of 
closely  following  the  statutory  language. 
As  with  all  CMP  cases,  the  OIG  will 
review  and  assess  the  nature  and  scope 
of  each  suspect  incentive  plan  on  a  case- 
by-case  basis  to  determine  its  specific 
intent  and  acceptability.  An  alternative 
approach  would  be  to  specify  those 
kinds  of  incentive  plans  that  may  be 
exempt  from  CMP  liability.  We  welcome 
comments  on  identifying  those  types  of 
incentive  plans  that  may  not  specifically 
affect  direct  patient  care 
responsibilities,  and  thus  would  not  be 
implicated  by  the  statute. 

III.  Additional  Information 

A.  Regulatory  Impact  Statement 

The  Office  of  Management  and  Budget 
has  reviewed  this  proposed  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866.  As  indicated 
above,  these  proposed  regulations  serve 
to  promulgate  the  statutory  requirement 
of  establishing  new  CMP  authorities 
against  hospitals  and  physicians  who 
engage  in  certain  types  of  financial 
incentive  plans  that  may  increase 
program  expenditures  or  reduce  the 
quality  of  care  provided  to  program 
beneficiaries.  As  indicated  above,  this 
proposed  rule  closely  tracks  the 
language  and  scope  of  the  underlying 
statutory  provision,  and  would  serve 
primarily  to  clarify  departmental  policy 
w  ith  respect  to  the  OIG's  CMP  and 
assessment^uthorities.  The  rulemaking 
would  not  substantially  affect  the  scope 
of  activity  subject  to  CMPs  bv  the 
statute. 


Specifically,  the  rule  sets  forth  the 
penalties  established  by  statute  to  be 
imposed  against  hospitals  providing  - 
financial  incentives  to  limit  medical 
care  to  Medicare  and  Medicaid  patients, 
and  against  physicians  receiving  such 
payments.  Such  payments  place 
Medicare  and  Medicaid  patients  at  risk 
due  to  the  physicians'  potential 
financial  interest  in  limiting  necessary 
medical  care.  This  rule  is  not  designed 
to  curtail  or  jeopardize  a  hospital's 
legitimate  cost-savings  or  competitiv'e 
activities  which  do  not  provide 
financial  incentives  to  limit  services. 
We  believe  that  the  great  majority  of 
providers  and  practitioners  do  not 
engage  in  those  types  of  prohibited 
practices  addressed  in  these  proposed 
regulations  and  the  underlying  statute. 
Therefore,  we  believe  that  the  aggregate 
economic  impact  of  these  provisions 
should  be  minimal,  and  should  only 
affeci  those  who  have  engaged  in 
behavior  that  violates  the  currently 
effective  statute.  As  such,  this  proposed 
rule  such  have  no  direct  effect  on  the 
economy  or  on  Federal  or  State 
expenditures. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612).  unless  the  Secretary  certifies  that 
a  proposed  regulation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  number  of  small  business  entities, 
and  therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis. 

B.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  normally  receive  on 
proposed  regulations,  we  cannot 
acknowledge  or  respond  to  such 
comments  individually.  However,  in 
preparing  the  final  rule,  we  will 
consider  all  comments  received  timely 
and  respond  to  the  major  issues  in  the 
preamble  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  1003 

Administrative  practice  and 
procedure,  Fraud,  Grant  programs — 
health.  Health  facilities,  Health 
professions.  Maternal  and  child  health. 
Medicaid,  and  Medicare,  Penalties. 

TITLE  42— PUBLIC  HEALTH 

CHAPTER  V— OFFICE  OF  INSPECTOR 
GENERAL— HEALTH  CARE,  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES ' 

42  CFR  Chapter  V.  part  1003  would  be 
amended  as  forth  below: 
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PART  10(K^-CiV)L  MONEY 
PENALTIES.  ASSESSMENTS  AND 
EXCLUSIONS 

1.  The  authority  citation  for  part  1003 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 13200-7, 
1320B-7a,  13206-10. 1395u(j),  1395u(k). 
1395dd(d)(l),  1395mni,  1395ss(d],  1396b(m). 
11131(c)  and  11137(b)(2). 

2.  Section  1003.100  would  be 
amended  by  republishing  paragraph 
(b)(1)  introductory  text;  by  adding  and 
reserving  paragraphs  (b)(l)(viii)  through 
(b)(l)(xi);  and  by  adding  new  paragraph 
(b)(l)(xii)  to  read  as  follows: 

$1003.100    Basis  and  purpose. 

(b)  Purpose.  *  *  • 

(1)  Provides  for  the  imposition  of  civil 
money  p>enalties  and,  as  applicable, 
assessments  against  persons  who— 
***** 

(viiiHxi)  IReserved] 

(xii)  Have  participated  in  a  prohibited 
hospital  physician  incentive  plan  as  set 
forth  in  section  1128A(b)  of  the  Act. 

3.  Section  1003.101  would  be 
amended  by  adding  a  definition  for  the 
terms  hospital  and  prohibited 
arrangement  alphabetically  to  read  as 
follows: 

S  1003.101    Definitions. 

•  *        *        •         • 

Hospital  means  a  hospital  as  deRned 
in  section  1861(e)  of  the  Act,  or  a  rural 
primary  care  hospital  as  defined  in 
section  1861(mm)(l)  of  the  Act. 

Prohibited  arrangement  means  the 
making  of  payments,  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kind,  to  a  physician — or  the 
acceptance  of  such  payments  by  the 
physician — as  an  inducement  to  reduce 
or  limit  services  provided  to  individuals 
entitled  to  Medicare  or  Medicaid 
benefits  who  are  under  the  direct  care 
of  the  physician. 

•  *        •        »        » 

4.  Section  1003.102  would  be 
amended  by  republishing  paragraph  (b) 
introductory  text;  by  adding  and 
reserving  paragraphs  (b)(9)  through 
(b)(10);  by  adding  new  paragraphs 
(b)(ll)  and  (b)(12);  and  by  revising 
paragraph  (c)(2)  to  read  as  follows: 

$  1003.102    Basis  for  civil  money  penalties 
and  assessments. 

•  •        *        •        * 

(b)  The  OIG  may  impose  a  penalty, 
and  where  authorized,  an  assessment 
against  any  person  (including  an 
insurance  company  in  the  case  of 
paragraphs  (b)(5)  and  (b)(6)  of  this 


section)  whom  it  determines  in 
accordance  with  this  part — 

•  •        •        «        • 

(9)-(10)  (Reserved] 

(11)  Is  a  hospital  who  knowingly 
makes  a  payment,  directly  or  iodirectly, 
overtly  or  covertly,  in  cash  or  in  kind,, 
to  a  physician  as  an  inducement  to 
reduce  or  limit  services  provided  to  an 
individual  who  is  eligible  for  Medicare 
or  Medicaid  benefits  and  who  is  under 
the  direct  care  of  the  physician  that 
knowingly  accepts  receipt  of  such 
payment. 

(12)  Is  a  physician  who  knowingly 
receives  a  payment  as  described  in 
paragraph  (b)(ll)  of  this  section. 

(c)  •  *   * 

(2)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
was  responsible  for 

(i)  Presenting,  or  causing  to  be 
presented,  a  request  for  payment; 

(ii)  Participating  in  a  prohibited 
arrangement;  or 

(iii)  Giving  false  or  misleading 
information  as  described  in  paragraph 
(b)  of  this  section,  each  such  person  may 
be  held  liable  for  the  penalty  prescribed 
in  this  part. 

•  *        •        *        • 

5.  Section  1003.103  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S 1 003.1 03    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (f}  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more  than 
$2,000  for  each  item  or  service,  or  for 
each  individual  for  whom  payment 
under  a  prohibited  arrangement  was 
made,  that  is  subject  to  a  determination 
under  §1003.102. 
***** 

6.  Section  1003.106  would  be 
amended  by  adding  a  new  paragraph 
(a)(6);  and  by  revising  paragraph  (b) 
introductory  text:  paragraph  (b)(2) 
introductory  text;  and  paragraph 
(b)(2)(ii)  to  read  as  follows: 

$1003.106    Detenninations  regarding  the 
amount  of  tt>e  penalty  and  assessment 

(a)*  *  * 

(6)  In  determining  the  amount  of  any 
penalty  in  §  1003.102(b)(ll)  or  (b)(12), 
the  Department  will  take  into  account — 

(i)  Tne  nature  of  the  payment 
designed  to  reduce  or  limit  services  and 
the  circumstances  under  which  it  was 
made; 

(ii)  The  extent  to  which  the  payment 
encouraged  the  limiting  of  medical  care 
or  the  premature  discharge  of  the 
patient; 

(iii)  The  extent  to  which  the 
prohibited  arrangement  caused  actual  or 
potential  harm  to  program  beneficiaries; 


(iv)  The  number  of  program 
beneficiaries  affected  by  such  incentive 
payment; 

(v)  The  extent  and  prior  history  of 
offienses  by  the  hospital  and  the 
physician(s)  making  or  accepting  such 
payment; 

(vi)  The  financial  condition  of  the 
hospital  (or  physician)  involved  in  the 
offering  (or  acceptance)  of  such 
prohibited  incentive  payments;  and 

(vii)  Such  other  matters  as  justice  may 
require. 

(b)  Determining  the  amount  of  the 
penalty  or  assessment.  In  taking  into 
account  the  factors  listed  in  paragraphs 
(a)(1)  and  (a)(5)  of  this  section,  the 
following  circumstances  are  to  be 
considered — 
***** 

(2)  Degree  of  culpability.  It  should  be 
considered  a  mitigating  circumstance  if 
the  claim  or  request  for  payment  for  the 
item  or  service  or  incident  was  the 
result  of  an  unintentional  and 
unrecognized  error  in  the  process  the 
respondent  followed  in  presenting 
claims  or  requesting  payment,  and 
corrective  steps  were  taken  promptly 
after  the  error  was  discovered.  It  should 
be  considered  an  aggravating 
circumstance  if — 
***** 

(ii)  The  respondent  knew  that  the 
items  or  services  were  furnished  during 
a  period  that  he  or  she  had  been 
excluded  firom  participation  and  that  no 
payment  could  be  made  as  specified  in 
§  1003.102(a)(3),  because  payment 
would  violate  the  terms  of  an 
assignment  or  an  arrangement  with  a 
State  agency  or  other  agreement  or 
limitation  on  payment  under 
§  1003.102(b),  or  the  prohibited 
arrangement  as  set  forth  in 
§  1001.102(b)(ll)  caused  harm  to 
program  beneficiaries  or  actually 
limited  services. 
***** 

Dated:  August  5, 1994. 
June  Gibbs  Brown, 
Inspector  General. 

Approved:  August  17, 1994. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  94-29559  Filed  11-30-94;  8:45  am) 
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Administration  For  Children  and 
Families 

45  CFR  Part  1309 

RIN  097&-AB31 

Head  Start  Program 

AGENCY:  Administration  on  Children. 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF). 

ACnow:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  is  issuing 
this  Notice  of  Proposed  Rulemaking  to 
implement  a  new  statutory  provision 
that  authorizes  Head  Start  grantees  to 
use  grant  funds  to  purchase  facilities  in 
which  to  operate  Head  Start  programs. 
DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must 
be  received  on  or  before  January  30, 
1995. 

ADDRESSES:  Please  address  comments  to 
the  Associate  Commissioner,  Head  Start 
Bureau,  Administration  for  Children, 
Youth  and  Families,  P.O.  Box  1182, 
Washington,  D.C.  20013.  Beginning  14 
days  after  close  of  the  comment  period, 
comments  will  be  available  for  public 
inspection  in  Room  2219,  330  C  Street 
S.W.,  Washington.  D.C.  20201.  Monday 
through  Friday  between  the  hours  of  9' 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klafehn.  Deputy  Associate 
Commissioner,  Head  Start  Bureau, 
AdminisU-ation  for  Children,  Youth  and 
Families,  P.O.  Box  1182,  Washington. 
D.C.  20013;  (202)  205-8569. 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Purpose 

Head  Start  is  authorized  under  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.). 
It  is  a  national  program  providing 
comprehensive  developmental  ser\-ices 
primarily  to  low-income  preschool 
children,  age  three  to  the  age  of 
compulsory  school  attendance,  and 
their  families.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social 
and  other  services.  Additionally,  Head 
Start  programs  are  required  to  provide 
for  the  direct  participation  of  the 
parents  of  enrolled  children  in  the 
development,  conduct,  and  direction  of 
local  programs.  Parents  also  receive 
training  and  education  to  foster  their 
understanding  of  and  involvement  in 
the  development  of  their  children.  In 
fiscal  year  1993,  Head  Start  served 
720.000  children  through  a  network  of 


almost  2,000  grantees  and  delegate 
agencies. 

While  Head  Start  is  intended  to  serve 
primarily  children  whose  families  have 
incomes  at  or  below  the  poverty  line,  or 
who  receive  public  assistance,  Head 
Start  policy  permits  up  to  10  percent  of 
the  children  in  local  programs  to  be 
from  families  who  do  not  meet  these 
low-income  criteria.  The  Act  also 
requires  that  a  minimum  of  10  percent 
of  the  enrollment  opportunities  in  each 
program  be  made  available  to  children 
with  disabilities.  Such  children  are 
expected  to  participate  in  the  full  range 
of  Head  Start  services  and  activities 
with  their  non-disabled  peers  and  to 
receive  needed  special  education  and 
related  services. 

II.  Summary  of  the  Proposed 
Regulation 

The  authority  for  this  Notice  of 
Proposed  Rulemaking  (NPRM)  is  section 
644(f)  of  the  Head  Start  Act  (42  U.S.C. 
9839).  Paragraph  (f)  was  added  by 
Public  Law  102-401,  the  Head  Start 
Improvement  Act  of  1992.  It  directs  the 
Secretary  to  establish  uniform 
procedures  for  Head  Start  agencies  to 
request  approval  to  purchase  facilities 
and  authorizes  grantees  to  apply  for 
grant  funds  to  purchase  facilities  to 
carry  out  Head  Start  programs. 
Additional  authority  is  found  in  section 
644(c)  of  the  Head  Start  Act,  which 
mandates  the  Secretary  to  prescribe 
rules  or  regulations  to  supplement 
section  644(f).  The  ability  of  grantees  to 
purchase  facilities  as  discussed  in  this 
NPRM  is  subject  to  the  availability  of 
funds. 

The  Act  specifies  that  grantees 
applying  to  use  grant  funds  to  purchase 
facilities  must  submit  an  application 
which  contains  the  following 
information:  (1)  A  description  of  the  site 
of  the  facility  proposed  to  be  purchased; 
(2)  the  plans  and  specifications  of  such 
facility;  (3)  information  demonstrating 
that  the  proposed  purchase  will  result 
in  savings  when  compared  to  the  costs 
that  would  be  incurred  to  acquire  the 
use  of  an  alternative  facility  to  carry  out 
such  program,  or  that  the  lack  of 
alternative  facilities  will  prevent  the 
operation  of  the  program;  and  (4)  such 
other  information  and  assurances  as  the 
Secretary  may  require. 

Since  the  passage  of  Public  Law  102- 
401,  section  644(f)  of  the  Head  Start  Act 
was  amended  further  by  Public  Law 
103-218,  the  "Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Amendment  of  1993".  This 
amendment  provides  that  grantees  may 
request  approval  of  previously 
purchased  facilities  for  use  for  Head 
Start  programs.  In  accordance  with  the 


amendment,  requests  for  retroactive 
approval  can  be  for  facilities  purchased 
after  December  31, 1986.  hi  order  to 
obtain  approval,  the  grantee  will  be 
required  to  submit  an  application  that 
provides  the  same  information  as 
prospective  applicants. 

On  May  18, 1994.  the  President 
signed  into  law  the  Human  Services 
Amendments  of  1994  (Pub.  L.  103-252) 
which,  among  other  actions, 
reauthorized  the  Head  Start  Act  for 
fiscal  years  1995  through  1998.  This 
statute  amended  section  644(g)  to  the 
Head  Start  Act  to  allow  the  Secretary, 
under  certain  circumstances,  to 
authorize  the  use  of  Head  Start  grant 
funds  for  the  construction  of  Head  Start 
facilities.  The  statute  requires  the 
Secretary  to  establish  uniform 
procedures  for  Head  Start  agencies  to 
follow  in  requesting  approval  to  use 
Federal  funds  in  such  a  manner.  This 
NPRM  does  not  include  those 
procedures,  since  the  statutory  change 
occurred  too  close  to  the  date  of 
publication  of  this  NPRM  to  allow  their 
development.  The  construction 
procedures  will  be  promulgated  in  a 
subsequent  NPRM. 

The  proposed  rule: 

•  Specifies  what  information  must  be 
included  in  the  written  application 
grantees  must  submit  to  request  to  use 
grant  funds  to  purchase  a  facility, 
including  what  must  be  included  in  the 
cost  comparison  which  grantees  must 
submit  as  part  of  their  application; 

•  Requires  certain  measures  to  be 
taken  to  protect  the  Federal  interest  in 
real  property  purchased  in  whole  or  in 
part  with  grant  funds; 

•  Requires  that  grantees  which 
acquire  facilities  with  grant  funds  obtain 
specified  types  of  insurance  and 
maintain  the  property  acquired  in  a 
manner  consistent  with  the  purpose  for 
which  funds  were  provided  and  in 
compliance  with  applicable  building 
codes  and  standards;  and 

•  Includes  within  the  definition  of 
"facility"  modular  units,  anct  requires 
grantees  which  seek  funding  to 
purchase  a  modular  unit  to  comply  with 
these  regulations,  which  include 
provisions  applicable  only  to  the 
purchase  of  modular  units. 

III.  Section  bv  Section  Discussion  of  the 
NPRM 

Section  1309.2— Approval  of  Previouslv 
Purchased  Facilities 

In  §  1309.2,  we  propose  to  require 
Head  Start  grantees  that  want  to  request 
retroactive  approval  for  facilities 
purchased  after  December  31, 1986  and 
before  October  7.  1992  (effective  date  of 
earlier  Head  Start  amendment  to  section 
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644(f)  of  the  Head  Start  Act  in  Pub.  L 
102-401).  to  submit  an  application  that 
conforms  to  the  requirements  of  part 
1309  and  the  Head  Start  Act. 

Section  1309.3 — Definitions 

Section  1309.2  provides  definitions  of 
the  terms  used  in  the  proposed  rule.  Key 
words  and  phrases  defined  include 
"faciUty"  (defined  as  real  property  or  a 
modular  unit  appropriate  for  use  by  a 
grantee  to  carry  out  a  Head  Start 
program);  "purchase"  a  fadUty  (detined 
to  mean  buy  an  existing  fodUty,  either 
outright  or  through  a  mortgage); 
"modular  unit"  (defined  as  a 
prefabricated  portable  structure  moved 
to  a  site  for  use  by  a  Head  Start  grantee 
to  carry  out  a  Head  Start  program);  and 
"alternative  fadlity"  (the  fadlity  with 
which  the  cost  comparison  required  as 
part  of  the  application  is  made). 

Section  1309.10— Application 

This  section  specifies  the  information 
which  grantees  must  provide  in 
appUcations  to  use  grant  funds  to 
purchase  fadUties.  In  addition  to  the 
statutory  requirements  (see  section 
644(f)(2}  (A)  through  (D)  of  the  Head 
Start  Act)  we  propose  that  the  grantee 
provide  information  on  how  the 
purchase  of  the  faciUty  will  affect 
program  operations  in  a  number  of 
important  areas,  information  on 
renovations  necessary  to  make  the 
faciUty  suitable  for  use  as  a  Head  Start 
program,  and  assurances  of  compliance 
with  several  relevant  Federal  statutes. 
We  propose  these  additional 
reqiiirements  because  the  purchase  of  a 
facility  will  have  impUcations,  both 
fiscal  and  programmatic,  across  a  large 
number  of  areas  of  concern  to  ACT  and 
the  grantee.  The  process  of  developing 
the  appUcation  will  require  the  grantee 
to  thiiik  about  and  address  the  myriad 
consequences  of  such  a  significant 
undertaking,  and  the  information 
required  by  this  section  will  give  ACF 
the  data  needed  to  thoroughly  evaluate 
the  application. 

Section  1309.10  provides  that 
grantees  must  state  the  intended  uses  of 
the  facility,  provide  assurance  that  the 
facility  complies  with  hcensing  and 
code  requirements  and  the  access 
requirements  of  the  Americans  with 
Disabilities  Act,  if  applicable,  and 
section  504  of  the  Rehabilitation  Act  of 
1973,  state  what  renovations  must  be 
made  to  the  building  proposed  to  be 
purchased,  and  include  statements  on 
the  effect  that  purchase  of  a  fadlity 
would  have  on  non-Federal  share 
requirements,  the  15  percent  limitation 
on  administrative  costs,  and  the 
grantee's  abiUty  to  collaborate  with 


other  child  care,  social  services  and 
health  providers. 

Section  1309.10(g),  which  requires 
grantees  claiming  that  a  lack  of 
alternative  fadlities  would  prevent 
operation  of  the  program  to  state  how  it 
determined  that  there  is  a  lack  of 
alternative  fadlities,  is  necessary  to 
implement  section  644(f){2)(C)(ii)  of  the 
Head  Start  Act  A  showing  by  the 
grantee  that  the  lack  of  alternative 
facihties  will  prevent  operation  of  the 
program  is  one  of  the  two  statutory 
bases  for  approving  a  grantee's 
apphcation  to  purchase  a  facility.  The 
statement  required  by  §  1309.10(g) 
should  be  supported,  whenever 
possible,  by  a  letter  fi-om  a  licensed  real 
estate  professional  in  the  grantee's 
service  area. 

The  engineer  who  provides  the 
certification  required  under  §  1309.10(j) 
should  refer  to  the  Head  Start 
Performance  Standard  on  facilities' 
safety  (45  OTl  1304.2-3(a)),  which 
provides  minimum  physical 
requirements  for  Head  Start  facilities. 

With  respect  to  the  limitation  on 
administrative  costs,  §  1309. lQ(k) 
exempts  one-time  fees  and  expenses 
necessary  to  the  purchase,  such  as  the 
down  payment,  renovation  expenses, 
and  attorney,  engineer,  and  appraiser 
fees,  from  the  administrative  cost 
limitation.  This  puts  into  effect  a  1992 
amendment  to  the  Head  Start  Act  which 
added  the  phrase  "exempt  as  provided 
in  subsection  (f)"  to  the  beginning  of 
section  644(b)  of  the  Act.  We  interpret 
the  addition  of  this  phrase  as  indicating 
Congress'  desire  that  the  administrative 
cost  limitation  not  op>erate  to  bar  the 
purchase  of  fadlities  by  grantees  which 
would  otherwise  qualify  to  use  grant 
funds  to  purchase  a  fadlity  under 
section  644(f)  of  the  Ad.  Expenses 
related  to  the  facility  which  arise  after 
the  purchase,  such  as  mortgage 

Eayments  and  maintenance  costs,  may 
e  subject  to  the  15  percent  limitation 
on  administrative  costs  found  in  the  Ad 
and  implemented  in  45  CFR  part  1301. 
A  determination  of  whether  these 
expenses  are  classifiable  as 
administration  or  program  costs  will 
depend  on  the  fads  of  the  particular 
situation  and  the  rules  laid  out  in  part 
1301. 

Section  1309.10(n)  provides  that 
applicants  must  include  in  their 
application  an  assessment  of  the 
environmental  impad  of  the  proposed 
acquisition  on  the  human  environment 
if  it  involves  significant  renovation  or  a 
significant  change  in  land  use, 
including  substantial  increases  in  traffic 
in  the  siurounding  area  due  to  the 
provision  of  Head  Start  transportation 
services.  ACF's  view  is  that  there  are 


incidental  changes  in  land  use  which  by 
their  nature  have  no  enviroiunental 
impwct  and  applicants  should  not  be 
required  to  provide  information  in 
response  to  paragraph  (n)  in  such 
situations.  Applicants  with  questions 
about  whether.a  particular  effed  is 
significant  enough  to  trigger  the 
requirement  in  this  provision  should 
consult  ACF  staff. 

Section  1309.11 — Cost  Comparison 

Section  1309.11  details  what  grantees 
must  include  in  the  cost  comparison 
part  of  the  appUcation.  The  cost 
comparison  requires  that  the  grantee 
submit  a  detailed  estimate  of  the  cost  of 
the  proposed  facility  and  the  cost  of 
obtaining  an  ahemative  fadlity  in  the 
grantee's  service  area.  All  costs  of 
purchase,  induding  any  renovation 
costs  that  would  be  necessary,  must  be 
identified,  and  one-time  and  ongoing 
costs  must  be  separately  delineated. 

The  cost  comparison  will  generally  be 
made  between  the  grantee's  current 
faciUty  and  the  facility  the  grantee 
proposes  to  purchase.  If,  however,  the 
grantee  has  an  existing  facility  but  it  is 
shown  to  the  satisfaction  of  the 
responsible  HHS  offidal  that  the  facility 
is  inadequate  to  ensure  the  operation  of 
a  program  in  full  compliance  with  the 
Head  Start  Performance  Standards  (see 
45  CFR  part  1304  and  related  guidance], 
then  the  cost  of  the  proposed  ^cility 
may  be  compared  to  the  cost  of  an 
available,  appropriate  fadlity  of 
comparable  size  for  rent  in  the  grantee's 
community.  Without  this  provision 
grantees  which  have  the  use  of 
inadequate  but  inexpensive  (or  free) 
facilities  would  never  be  able  to  show 
that  they  can  achieve  the  required  cost 
savings  by  purchasing  a  facility.  For 
example,  a  program  may  be  housed  in 
a  church  basement  for  which  the  grantee 
pays  little  or  no  rent.  The  program  must 
take  down  and  put  away  all  of  its 
equipment  every  Friday  and  reassemble 
the  equipment  every  Monday  because 
the  church  uses  the  same  space  for  its 
own  needs  on  the  weekend.  In  addition, 
the  basement  is  poorly  ventilated  and 
too  small  for  the  program's  needs.  The 
grantee's  current  space  costs  are  so  low, 
however,  that  it  would  not  be  able  to 
demonstrate  the  cost  savings  required 
by  the  statute  if  it  were  required  to 
compare  its  current  rent  to  the  cost  of 
the  facility  it  proposes  to  purchase.  In 
this  case  the  grantee,  upon  showing  to 
the  satisfaction  of  the  responsible  HHS 
official  the  inadequacy  of  its  current 
facility,  may  compare  the  cost  of  the 
proposed  facility  to  the  cost  of  rental 
space  in  the  community  which  would 
be  suitable  for  use  as  a  Head  Start 
facility. 
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In  the  cast  of  a  request  for  approval 
of  a  previously  purchased  faciUty,  the 
grantee  must  compare  the  cost  of  the 
fiacility  (induding  any  renovations  made 
since  the  purchase)  to  the  cost  of  rental 
of  an  alternative  fadlity. 

If  the  grantee  has  no  facility  (for 
example,  in  the  cast  of  a  grantee  whose 
lease  has  expired)  or  if  the  grantee  wiU 
operate  its  current  fadUty  after  it 
purchases  the  new  fadlity,  then  the 
comparison  is  between  the  proposed 
facility  and  an  available,  appropriate 
fadlity  of  comparable  size  for  rent  in  the 
grantee's  community.  Substantiation  of 
the  availability  and  cost  of  appropriate 
rental  properties  in  the  grantee's  service 
area  will  normally  require  a  letter  or 
other  documentation  from  a  local  real 
estate  professional. 

For  facilities  other  than  modular 
units,  the  period  of  the  cost  comparison 
is  twenty  years.  We  have  chosen  this 
period  to  Insure  simplicity  and 
consistency  in  the  preparation  and 
review  of  this  very  important  part  of  the 
application.  In  dedding  on  twenty  years 
as  the  period  of  comparison  we  have 
taken  into  consideration  a  number  of 
factors,  reaUzing  that  the  circumstances 
of  every  application  will  be  different. 
These  factors  include  the  expeded 
useful  life  of  the  faciUties  which  will  be 
purchased,  the  indeterminate  nature  of 
the  Head  Start  grant  itself,  and  the 
period  of  the  loan  most  grantees  will 
need  to  purchase  a  fadlity.  The  cost 
comparison  should  be  based  on  present 
conditions  and  be  expressed  in  constant 
dollars,  without  taking  inflation  into 
account. 

The  period  of  cost  comparison  for 
modular  units  is  ten  years.  We  chose  a 
shorter  time  period  for  modular  units 
because  the  span  of  use  for  such  units 
is  generally  less  than  for  a  non-modular 
unit  fadlity. 

Section  1309.11(f)  deals  with 
situations  in  which  the  proposed  facility 
is  to  be  used  for  purposes  in  addition  to 
the  operation  of  the  Head  Start  program. 
Shared  ownership  of  fadlities 
purchased  with  grant  funds  is 
prohibited  but  a  gramee  may  charge  for 
the  use  of  a  fadlity  that  is  not  needed 
for  its  operation  of  the  Head  Start 
program.  Such  chai^ge  for  use  of  the 
faciUty  most  conform  with  the  Office  of 
Management  and  Budget  Cost      • 
Prindples. 

Section  1309.20— Tide 

The  requirement  found  in  §  1309.20  is 
derived  fi-om  existing  regulations 
appUcable  to  grantee  purchases  of  real 
property.  These  are  found  in  45  CFR 
74.133  and  92.31,  In  jurisdidions  in 
which  title  to  mortgaged  property  passes 
to  the  mortgage  lender,  the  possession 
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by  the  grantee  of  equitable  title  satisfies 
this  section. 

Section  1309.21— Recording  of  Federa! 
Interest  and  Other  Protection  of  Federal 
Interest 

The  requirements  of  45  CFR  74.134 
and  92.3!  on  use  and  disposition  of 
property,  transfier  of  title,  and 
determination  of  the  Federal  share  of 
property  at  disposition  apply  to  grantees 
using  Head  Start  hinds  to  purchase 
facilities.  The  provisions  of  this  sedion 
supplement  those  provisions. 

The  Federal  government  has  an 
interest  in  property  purchased  with 
Head  SUrt  grant  funds.  The  purpose  of 
the  requirements  of  this  sedion,  which 
include  the  requirement  that  grantees 
which  purchase  real  property  with  grant 
funds  file  a  notice  of  Federal  interest  in 
appropriate  local  records,  is  to  safeguard 
the  Federal  interest  in  the  property  in 
the  event  that  the  grantee  seeks  to  sell, 
lease,  or  encumber  the  property.  The 
provisions  of  §  1309.21(a),  as  a  rule, 
would  not  apply  to  modular  units 
which  are  attached  to  land  ovsmed  by 
someone  other  than  the  grantee. 

The  provisions  of  §  1309.21(e).  on 
notification  of  a  default  on  the  part  of 
a  grantee  under  a  mortgage,  covers  both 
real  property  mortgages  an  chattel 
mortgages  that  may  be  obtained  for  the 
purchase  of  modular  units.  It  sets  forth 
provisions  for  protection  of  Federal 
interests  that  the  mortgage  agreement 
and  the  security  agreement,  whichever 
is  applicable,  must  contain. 

Section  1309^2— Insurance,  Bonding 
and  Maintenance 

This  section,  like  the  previous 
sedion,  has  as  its  purpose  protection  of 
the  Fedwal  interest  in  real  property 
purchased  in  whole  or  in  part  with  grant 
funds.  The  requirement  that  grantees 
which  purchase  real  property  obtain 
title  and  hazard  insurance,  and  also 
maintain  the  property  in  a  manner 
consistent  with  the  purposes  for  which 
it  was  purchased,  is  reasonable  and 
necessary  to  protect  the  Federal  interest. 

Section  1309.30— Modular  Units- 
General 

Modular  units  are  considered  as 
facilities  for  the  purpose  of  this 
regulation,  and  the  purchase  of  a 
modular  unit  is  subjed  to  ail  the 
requirements  of  this  Part.  In  several 
instances,  however,  the  rules  which 
apply  to  the  purchase  of  faciUties 
generally  would  not  be  appropriate  to 
the  purdiase  of  modular  units.  Sedions 
1309.31, 1309.32, 1309.33.  and  1309.34 
contain  provisions  appUcable  to  the 
special  circumstances  of  modular  unit 
purchases. 


Sertjon  1309.31— Site  Description 

The  requirements  of  this  sedion  are 
in  addition  to  the  requirements  for  the 
site  description  information  in 
§  1309.10(b)  of  this  part.  This  sedion 
requires  an  application  for  the  purchase 
of  a  modular  unit  to  state  where  the 
modular  unit  will  be  installed  and 
whether  the  land  on  which  the  unit  will 
be  placed  must  be  purchased  by  the 
grantee.  A  grantee  proposing  to 
purchase  a  modular  unit  may  or  may 
not  own  land  on  which  to  install  the 
unit.  If  the  grantee  does  not  own  the 
land,  the  application  must  state  who 
owns  the  land,  and  whether  an 
easement,  right-of-way  or  rental  of  land 
is  necessary  to  provide  access  to  the 
modular  unit. 

SecUon  1309.32— Statement  of 
Procurement  Procedure 

In  the  case  of  the  proposed  purchase 
of  a  modular  unit  the  Regional  Office 
will  not  be  able  to  rely  on  an  appraisal 
of  the  property  to  satisfy  itself  that  the 
purchase  price  of  the  property  is  fair 
and  reasonable.  This  section  requires  a 
grantee  proposing  to  purchase  a 
modular  unit  to  include  in  its 
application  a  statement  describing  the 
procurement  procedures  which  will  be 
used  to  purchase  the  modular  unit, 
including  the  spedfications  to  be  used 
in  making  the  procurement  and 
assurance  that  the  requirements  in  45 
CFR  parts  74  and  92  have  been  met. 
This  information  will  be  the  basis  for 
ACF's  evaluation  that  the  purchase 
price  of  the  modular  unit  is  fair  and 
reasonable. 

Section  1309.33— Inspection 

Modular  unit  installations,  unlike 
conventional  buildings,  cannot  be 
adequately  inspeded  before  the 
purchase  of  the  unit,  because  the  unit  is 
not  moved  to  the  site  and  installed  until 
after  purchase.  Therefore,  the  pre- 
purchase  inspection  by  a  licensed 
engineer  called  for  in  §  1309.10{]) 
cannot  apply  to  the  purchase  of  a 
modular  unit.  This  section  adapts  the 
need  for  an  inspedion  to  the 
drcumstances  of  a  modular  unit 
purchase  by  requiring  an  engineer's 
inspection  within  15  calendar  days  of 
the  unit's  installation  and  submission  of 
the  engineer's  inspedion  report  to  HHS 
within  30  days  of  the  inspedion. 

Section  1309.34— Costs  of  Installotion  of 
Modular  Unit 

This  section  makes  clear  thai  all 
necessary  and  reasonable  costs  imnirred 
by  the  grantee  in  connection  with  (he 
installation  of  a  modular  unit  are 
pavable  with  grant  funds. 
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Section  1309.40— Copies  of  Documents 

The  requirement  of  this  section  that 
certified  copies  of  specified  legal 
documents  related  to  the  purchase  of 
real  property  or  the  discharge  of  any 
debt  secured  by  the  real  property  be 
submitted  to  AG^  is  intended  to  provide 
the  information  necessary  to  maintain 
adequate  records  of  the  real  property 
purchased  by  Head  Start  grantees  in 
which  the  Federal  government  has  an 
interest. 

Section  1309.41— Record  Retention 

The  requirement  that  records 
pertinent  to  the  purchase  and  debt  be 
retained  by  the  grantee  for  the  period  of 
its  ownership  plus  three  years  is  based 
on  45  CFR  parts  74  and  92. 

Section  1309.42— Audit  of  Mortgage: 
Fiw  Year  Appraisal 

This  section  includes  provisions 
intended  to  provide  information  which 
the  Federal  Government  will  need  to 
keep  current  its  records  on  real  property 
in  which  it  has  an  interest. 

Section  1309.43— Use  of  Grant  Funds  to 
Pay  Fees 

This  section  authorizes  the  use  of 
grant  funds  to  pay  the  professional  fees 
and  related  costs  necessary  to  the 
purchase  of  real  property,  with  the 
prior,  written  approval  of  the 
responsible  HHS  official. 

Section  1309.44 — Program  Income 

Thi»  section,  which  requires  that 
program  income  derived  from  facilities 
purchased  with  grant  funds  be  deducted 
from  the  total  allowable  costs  of  the 
oudget  period  in  which  it  was 
produced,  is  based  on  45  CFR  74.42(b) 
and  (c)  and  45  CFR  92.25(g). 

Section  1309.45— Independent  Analysis 

This  section  proposes  to  allow  the 
responsible  HHS  official  the  option  of 
obtaining  an  independent  professional 
analysis  of  the  cost  comparison 
submitted  by  a  grantee  pursuant  to 
§  1309.11  and  the  statement  under 
§  1309.10(g)  that  a  lack  of  facilities  will 
prevent  operation  of  the  program. 

IV.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  Notice  of 
Proposed  Rulemaking  implements  the 
statutory  authority  for  Head  Start 
grantees  to  apply  to  use  grant  funds  to 


purchase  facilities.  Congress  made  no 
additional  appropriation  to  fund  this 
new  authority,  however,  and  so  any 
money  spent  toward  the  purchase  of 
facilities  for  Head  Start  programs  is 
money  that  would  have  been  spent 
otherwise  by  the  program  or  other 
programs  from  the  same  appropriation 
amount. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  CH.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
govenunental  entities.  While  these 
regulations  would  affect  small  entities, 
they  would  not  afiiect  a  substantial 
number.  For  this  reason,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  substantial 
numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  record-keeping  requirement 
inherent  in  a  proposed  or  final  rule. 
This  NPRM  contains  information 
collection  and  record-keeping 
requirements  in  §§  1309.10. 1309.40  and 
1309.41  which  will  be  submitted  to 
OMB  for  review  and  approval  in 
accordance  with  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  agency  official 
designated  for  this  purpose,  whose 
name  appears  in  this  preamble,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Building  (Room  3002).  Washington,  DC 
20503,  Attention:  Desk  Officer  ACF/ 
HHS. 

List  of  Subjects  in  45  CFR  Part  1309 

Acquisition,  Facilities  purchase.  Head 
start.  Real  property. 
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Dated:  May  10, 1994. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  August  19, 1994. 
Donna  E.  Shalala. 
Secretary. 

For  the  reasons  set  forth  in  the 
Preamble.  45  CFR  chapter  XIII  is 
proposed  to  be  amended  by  adding  part 
1309  as  follows: 

PART  1309— HEAD  START  FACILITIES 
PURCHASE 

Subpart  A— General 
Sec. 

1309.1  Purpose  and  application. 

1309.2  Approval  of  previously  purchased 
facilities. 

1309.3  Definitions. 

Subpart  B— Application  Procedures 

1309.10  Application. 

1309.11  Cost  comparison. 

Subpart  C— Protection  of  Federal  Interest 

1309.20  Title. 

1309.21  Recording  of  Federal  interest  and 
other  protecUon  of  Federal  interest. 

1309.22  Insurance,  bonding,  and 
maintenance. 

Subpart  D— Modular  Units 

1309.30  General. 

1309.31  Site  description. 

1309.32  Statement  of  procurement 
procedure. 

1309.33  Inspection. 

1 309. 34  Costs  of  installation  of  modular 
unit 

Subpart  E— Other  Administrative  Provisions 

1 309.40  Copies  of  documents. 

1309.41  Record  retention. 

1 309.42  Audit  of  mortgage;  Five  year 
appraisal. 

1309.43  Use  of  grant  funds  to  pay  fees. 

1309.44  Program  income. 

1309.45  Independent  analysis. 
Authority:  42  U.S.C.  9801  etseq. 

Subpart  A— General 

§1309.1    Purpose  and  application. 

This  part  prescribes  regulations 
implementing  section  644(f)  of  the  Head 
Start  Act,  42  U.S.C.  9801  et  seq.,  as  it 
applies  to  grantees  operating  Head  Start 
programs  under  the  Act.  It  prescribes 
the  procedures  for  applying  for  Head 
Start  grant  funds  to  purchase  facilities 
in  which  to  operate  Head  Start 
programs,  and  the  conditions  under 
which  grant  funds  may  be  awarded  to 
purchase  facilities.  It  also  specifies  the 
measures  which  must  be  taken  to 
protect  the  Federal  interest  in  real 
property  purchased  with  Head  Start 
grant  funds. 


§1309^   Approval  o(  previously  purchased 
facilities. 

Head  Start  grantees  which  purchased 
facilities  after  December  31. 1986.  and 
before  October  7, 1992,  may  request 
retroactive  approval  of  the  purchase  by 
submitting  an  application  which 
conforms  to  the  requirements  of  this 
part  and  the  Act.  Grant  funds  may  be 
used  only  to  pay  facility  purchase  costs 
incurred  after  the  responsible  HHS 
official  giants  an  application  for 
approval  of  a  previously  purcha.sed 
facility.   j| 

§1309.3    Definitions. 
As  used  in  this  part, 
ACFmtans  the  Administration  for 
Children  and  Families  in  the 
Department  of  Health  and  Human 
Services,  and  includes  the  Regional 
Offices. 

Acquired  with  grant  funds  means 
purchased  in  whole  or  in  part  with 
Head  Start  grant  funds  and  refers  to 
pa)anent6  made  with  grant  funds  in 
satisfaction  of  a  mortgage  agreement 
(both  principal  and  interest),  as  a  down 
payment,  for  professional  fees,  for 
closing  costs,  and  for  any  other  costs 
associated  with  the  purchase  of  the 
property  that  are  usual  and  customary 
for  the  locality. 

Act  means  the  Head  Start  Act,  42 
U.S.C  seoticm  9801,  et  seq. 

ACYF  means  the  Administration  on 
Children,  Youth  and  Families  in  the 
Department  of  Health  and  Human 
Services. 

Alternative  facility  means  the  facility 
Mrith  which  the  grantee  must  make  the 
cost  compsu-ison  required  in  the 
apphcation. 

Faci/j/y  means  real  property  or  a 
modular  unit  appropriate  for  use  by  a 
Head  Start  grantee  to  carry  out  a  Head 
Start  program. 

Grant  funds  means  Federal  financial 
assistance  received  by  a  grantee  from 
ACF  to  administer  a  Head  Start  program 
pursuant  to  the  Head  Start  Act. 

Grantee  means  the  local  public  or 
private  non-profit  agency  which  has 
been  designated  as  a  Head  Start  agency 
under  42  U.S.C.  9836  and  which  has 
been  granted  financial  assistance  by  the 
responsible  HHS  official  to  operate  a 
Head  Start  program. 

Modular  Unit  means  a  prefabricated 
portable  structure  moved  to  a  site  for 
use  by  a  Head  Start  grantee  to  carry  out 
a  Head  Start  program. 

Purchase  a  facility  means  buy  an 
existing  facility,  either  outright  or 
through  a  mortgage. 

Rea]  Property  means  land,  including 
land  improvements,  stnictures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 
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Responsible  HHS  t^ial  means  the 
official  who  is  authorized  to  make  the 
grant  of  financial  assistance  to  operate  a 
Head  ^art  program,  or  such  official's 
designee. 

Useful  life  means  the  period  during 
which  a  facility  is  capable  of  being  used 
as  a  Head  Start  facility. 

Subpart  B— Application  Procedures 

§1309.10    Application. 

A  grantee  which  proposes  to  use  grant 
funds  to  acquire  a  facihty  or  requests 
approval  of  the  previous  purchase  of  a 
facility  must  submit  a  written 
application  to  the  application  to  the 
responsible  HHS  official.  The 
application  must  include  the  following 
information: 

(a)  A  legal  description  of  the  site  of 
the  proposed  or  previously  purchased 
facility,  and  an  explanation  of  the 
appropriateness  of  the  location  to  the 
grantee's  service  area,  including  a 
statement  of  the  effect  that  purchase  of 
the  facility  has  had  and  will  have  on  the 
transportation  of  children  to  the 
program,  on  the  grantee's  ability  to 
collaborate  with  other  child  care,  social 
services  and  health  providers,  and  on  all 
other  program  activities  and  services. 

(b)  Plans  and  specifications  of  the 
proposed  or  previously  piuchased 
facility,  including  information  on  the 
size  and  type  of  structure,  the  number 
and  a  description  of  the  rooms,  and  the 
lot  on  which  the  building  is  located 
(including  the  space  available  for  a 
playground  and  for  parking). 

(c)  The  cost  comparison  described  in 
§1309.11. 

(d)  If  renovations  are  necessary  to 
make  the  proposed  facility  suitable  for 
use  to  carry  out  the  Head  Start  program. 
a  description  of  the  renovations,  and  the 
plans  and  specifications  requireid  by 
paragraph  (b)  of  this  section  for  the 
facility  as  it  will  be  after  renovations  are 
complete. 

(e)  The  intended  uses  of  the  proposed 
or  previously  purchased  facility, 
including  information  demonstrating 
that  the  facility  will  be  used  principally 
as  a  Head  Start  center,  or  a  direct  . 
support  facility  for  a  Head  Start  .  . 
program.  (A  Head  Start  center,  or  a 
direct  support  facility  for  a  Head  Start 
program  means  a  facility  used  for  direct 
Head  Start  services  to  children  and  their 
famiUes,  or  administrative  or  other 
activities  necessary  to  the  conduct  of  the 
Head  Start  program.)  If  the  facility  is  to 
be  used  for  purposes  other  than  the 
operation  of  the  Head  Start  program,  the 
grantee  must  state  what  portion  of  the 
facility  is  to  be  used  for  such  other 
purposes. 


(f)  Assurance  that  the  facility 
complies  (or  will  c(Mnply  alter 
completion  of  the  renovations  described 
in  paragraph  (d)  of  this  section)  with 
local  licensing  and  code  requirements, 
the  access  requirements  of  the 
Americans  with  Disabilities  Act  (ADA), 
if  applicable,  and  section  504  of  the 
Rehabilitation  Act  of  1973.  The  grantee 
also  will  assure  that  it  has  mrt  the 
requirements  of  the  Flood  Disaster 
Protection  Act  of  1973,  if  applicable. 

(g)  If  the  grantee  is  claimmg  that  the 
lack  of  alternative  facilities  will  prevent 
or  would  have  prevented  operation  of 
the  program,  a  statement  of  how  it  was 
determined  that  there  is  or  was  a  lack 
of  alternative  facilities.  If  a  grantee 
requesting  approval  of  the  previous 
purchase  of  a  facility  is  unable  to 
provide  such  a  statement  based  on 
circumstances  which  existed  at  the  time 
of  the  purchase,  the  grantee  may  use 
present  conditions  as  a  basis  for  making 
the  determination. 

(h)  The  terms  of  any  proposed  or 
existing  loan(s)  related  to  the  purchase 
of  the  facility  and  the  repayment  plans. 

(i)  A  statement  of  the  effect  that  the 
purchase  of  the  facility  or  the  approval 
of  a  previous  purchase  of  a  facility 
would  haveon  the  grantee's  meeting  of 
the  non-Federal  share  requirement  of 
section  640(b)  of  the  Head  Start  Act, 
including  whether  the  ^ntee  is  seeking 
a  waiver  of  its  non-Federal  share 
obligation  under  that  section  of  the  Act. 

(j)  Certification  by  a  licensed  engineer 
that  the  building  is  structurally  sound 
and  safe  for  use  as  a  Head  Start  facility. 
If  renovations  are  necessary  to  make  the 
facility  suitable  for  use  to  carry  out  a 
Head  Start  program,  the  application 
must  include  a  certification  by  a 
licensed  engineer  as  to  the  cost  and 
technical  appropriateness  of  the 
proposed  renovation. 

(k)  A  statement  of  the  effect  that  the 
purchase  of  a  facility  or  the  approval  of 
a  purchase  of  a  facility  would  have  on 
the  grantee's  ability  to  meet  the 
limitation  on  development  and 
administrative  costs  of  section  644(b)  of 
the  Head  Start  Act.  One-time  fees  and 
expenses  necessary  to  the  purchase, 
such  as  the  down  payment,  the  cost  of 
necessary  renovation,  and  fees  paid  to 
attorneys,  engineers,  and  appraisers,  are 
not  subject  to  the  limitation  on 
administrative  costs. 

(1)  A  proposed  schedule  for 
acquisition,  renovation  and  occupancy 
of  the  facility. 

(m)  Reasonable  assurances  that  the 
applicant  will  obtain  or  has  obtained,  in 
the  case  of  an  application  for  the 
approval  of  a  previous  purchase  of  a 
facility,  a  fee  simple  or  such  other  estate 
or  interest  in  the  site  sufficient  to  as.sure 
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undisturbed  use  and  possession  for  the 
-  purpose  of  operating  the  Head  Start 
program  for  the  usehil  Ufe  of  the  facility. 
If  the  grantee  proposes  to  purchase  or 
has  previously  purchased  a  facility 
without  also  purchasing  the  land  on 
which  the  facihty  is  situated,  the 
application  must  describe  the  easement, 
right  of  way  or  land  rental  it  will  obtain 
or  has  obtained  to  allow  it  sufficient 
access  to  the  facility. 

(n)  An  assessment  of  the  impact  of  the 
proposed  acquisition  on  the  human 
environment  if  it  involves  significant 
renovation  or  a  signiHcant  change  in 
land  use,  including  substantial  increases 
in  traffic  in  the  siurounding  area  due  to 
the  provision  of  Head  Start 
transportation  services,  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)  and  its  implementing 
regulations  (40  CFR  parts  1500-1508), 
and  such  information  as  may  be 
necessary  to  comply  with  the  National 
Historic  Preservation  Act  of  1966  (16 
U.S.C.  4700. 

(o)  Assurance  that  the  grantee  will 
comply  with  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  PoUcies  Act  of 
1970,  as  amended  (42  U.S.C.  4601  et 
seq.  and  45  CFR  part  15),  and 
information  about  the  costs  that  may  be 
incurred  due  to  compliance  with  this 
Act. 

(p)  A  statement  of  the  share  of  the  cost 
of  purchase  that  will  be  paid  with  grant 
funds. 

(q)  For  a  grantee  seeking  approval  of 
a  previous  purchase,  a  statement  of  the 
extent  to  which  it  has  attempted  to 
comply  and  will  be  able  to  comply  with 
the  provisions  of  §  1309.21(e)  of  this 
part. 

§  1309.1 1    Cost  comparison. 

(a)  A  grantee  proposing  to  purchase 
with  grant  funds  or  to  receive  approval 
for  a  previous  purchase  of  a  facility 
must  submit  a  detailed  estimate  of  the 
cost  of  the  proposed  facility  and  any 
necessary  renovations,  or  the  cost  of  the 
previously  purchased  facility  and  any 
necessary  renovations,  and  must 
compare  the  cost  of  purchasing  the 
proposed  facility  or  the  cost  of  the 
previously  purchased  facility  to  the  cost 
of  rental  of  an  alternative  facility. 

(b)  All  costs  of  purchase  and 
ownership  must  be  identified, 
including,  but  not  limited  to. 
professional  fees,  renovation  costs, 
moving  expenses,  additional 
transportation  costs,  maintenance,  taxes, 
insurance,  and  easements,  rights  of  way 
or  land  rentals.  An  independent 
appraisal  of  the  current  value  of  the 
facility  proposed  to  be  purchased  or 


previously  purchased,  made  by  a 
professional  appraiser,  must  be 
included. 

(c)  The  comparison  described  in 
paragraph  (a)  of  this  section  must 
compare  the  cost  of  the  proposed 
facility  to  the  cost  of  the  facility 
currently  used  by  the  grantee  (if  one 
exists),  except  where  it  is  shown  to  the 
satisfaction  of  the  responsible  HHS 
official  that  the  grantee's  existing 
facility  is  inadequate.  If  the  grantee's 
current  facility  is  deemed  to  have  been 
inadequate  by  the  responsible  HHS 
official,  or  if  the  grantee  has  no  current 
facility,  or  if  the  grantee  intends  to 
continue  to  use  its  current  facility  after 
it  purchases  the  new  facility,  the 
ahemative  facility  shall  be  a  facility  (or 
facilities)  of  comparable  size,  suitable 
for  use  as  a  Head  Start  facility  (or  which 
can  be  made  suitable  through 
renovation,  the  cost  of  which  shall  be 
included  in  the  cost  comparison), 
available  for  rent  in  the  grantee's  service 
area.  In  the  case  of  an  application  for 
approval  of  the  previous  purchase  of  a 
facility,  the  cost  of  the  present  facility 
must  be  compared  to  the  cost  of  the 
facility  used  by  the  grantee  before 
purchase  of  its  current  facility.  If  the 
facility  used  by  the  grantee  before  the 
purchase  of  its  present  facility  was 
deemed  inadequate  by  the  responsible 
HHS  official,  or  if  the  grantee  had  no 
previous  facility,  of  if  the  grantee 
continued  to  use  its  previous  facility 
after  it  purchased  the  current  facility, 
the  alternative  facility  shall  be  an 
available,  appropriate  facility  (or 
facilities)  of  comparable  size  that  was 
available  for  rent  in  the  grantee's  service 
area  at  the  time  of  its  purchase  of  the 
current  facility. 

(d)  The  grantee  must  separately 
delineate  the  following  expenses  in  the 
application: 

(1)  One-time  costs,  including,  but  not 
limited  to,  the  down  payment, 
professional  fees,  moving  expenses,  the 
cost  of  site  preparation  and  installation 
of  a  modular  unit,  and  the  costs  of 
necessary  renovations;  and 

(2)  Ongoing  costs,  including,  but  not 
limited  to,  mortgage  payments, 
insurance  premiums,  maintenance 
costs,  and  property  taxes.  If  the  grantee 
is  exempt  from  the  payment  of  property 
taxes,  this  fact  must  be  stated. 

(e)  For  proposed  purchases  and  for 
approvals  of  previously  purchased 
facilities  the  period  of  the  comparison  is 
twenty  years  except  that  for  the 
purchase  of  a  modular  unit  the  period 
of  comparison  is  ten  years.  Fora 
proposed  purchase  the  period  of 
comparison  begins  on  the  date  on  which 
the  proposal  is  made;  for  approvals  of 
previous  purchases  the  period  of 


comparison  begins  on  the  date  the 
purchase  of  the  facility  took  place, 
(f)  If  the  facihty  is  to  be  used  for 
purposes  in  addition  to  the  operation  of 
the  Head  Start  program,  charges  for  use 
of  the  part  of  the  facility  used  for  such 
other  purposes  must  be  made  by  the 
grantee,  in  accordance  with  the 
applicable  Office  of  Management  and 
Budget  cost  principles. 

Subpart  C— Protection  of  Federal 
Interest 

S1309JW    Tttle. 

Title  to  facilities  acquired  with  grant 
funds  vests  with  the  grantee  upon 
acquisition,  subject  to  the  provisions  of 
this  part. 

§  1 309.21    Recording  of  Federal  Interest 
and  ottier  protection  of  Federal  interest 

(a)  Immediately  upon  purchasing  a 
"  facility  with  grant  funds  or  after 

receiving  approval  of  a  previous  facility 
purchase,  the  grantee  shall  record  a 
Notice  of  Federal  Interest  in  the 
appropriate  official  records  for  the 
jurisdiction  in  which  the  faciUty  is 
located.  The  Notice  shall  include  the 
following  information: 

(1)  The  date  of  the  award  of  grant 
funds  for  the  purchase  of  the  property 
to  be  used  as  a  Head  Start  facility,  and 
the  address  and  legal  description  of  the 
property  to  be  purchased; 

(2)  That  the  grant  incorporated 
conditions  which  include  restriction  on 
the  use  of  the  property  and  provide  for 
a  Federal  interest  in  the  property; 

(3)  That  the  property  may  not  be  used 
for  any  purpose  inconsistent  with  that 
authorized  by  the  Head  Start  Act  and 
applicable  regulations; 

(4)  That  the  property  may  not  be 
mortgaged  or  used  as  collateral,  or  sold 
otherwise  transferred  to  another  party, 
without  the  written  permission  of  the 
Secretary,  DHHS  (or  employee  who  has 
the  authority  to  give  this  permission  on 
behalf  of  DHHS); 

(5)  That  these  grant  conditions  and 
requirements  cannot  be  altered  or 
nullified  through  a  transfer  of 
ownership;  and 

(6)  The  name  (including  signature) 
and  title  of  the  person  who  completed 
the  Notice  for  the  grantee  agency,  and 
the  date  of  the  Notice. 

(b)  Facilities  acquired  with  grant 
funds  may  not  be  sold,  leased, 
conveyed,  transferred,  assigned, 
mortgaged  or  in  any  other  manner 
encumbered  by  the  grantee  except  as 
expressly  authorized  in  writing  by  the 
responsible  HHS  official. 

(c)  Use  of  the  facility  during  its  useful 
life  for  other  than  the  purpose  for  which 
the  faciUty  was  funded,  without  the 
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express  written  approval  of  the 
responsible  HHS  official,  is  prohibited. 

(d)  Modular  units  which  are 
purchased  with  grant  funds  and  which 
are  not  permanently  affixed  to  land,  or 
which  £ue  affixed  to  land  which  is  not 
owned  by  the  grantee,  must  have  posted 
in  a  con^icuous  place  the  following 
notice:  "On  (date),  the  Department  of 
Health  and  Human  Services  (DHHS) 
awarded  (grant  number)  to  (Name  of 
grantee).  The  grant  provided  Federal 
funds  for  conduct  of  a  Head  Start 
program,  including  purchase  of  this 
modular  unit.  The  grant  incorporated 
conditions  which  included  restrictions 
on  the  use  and  disposition  of  this 
property,  and  provided  for  a  continuing 
Federal  interest  in  the  property. 
Specifically,  the  property  may  not  be 
used  for  any  purpose  other  than  the 
purpose  for  which  the  facility  was 
funded,  without  the  express  written 
approval  of  the  responsible  DHHS 
official,  or  sold  or  transferred  to  another 
party  without  the  written  permission  of 
the  Secretary,  DHHS  (or  employee  who 
has  the  authority  to  give  this  permission 
on  behalf  of  DHHS).  These  conditions 
are  in  accordance  with  the  statutory 
provisions  set  forth  in  42  United  States 
Code,  section  9839;  the  regulatory 
provisions  set  forth  in  45  CFR,  part 
1309,  45  CFR  part  74  and  45  CFR  part 
92;  and  Administration  for  Children  and 
Families  grants  policy." 

(e)  The  grantee  must  provide  the 
responsible  HHS  official  with  both 
telephonic  and  written  notification  of  a 
defauh  of  any  description  on  the  part  of 
the  grantee  under  a  real  property  or 
chattel  mortgage.  The  mortgage 
agreement  or  security  agreement  in  the 
case  of  a  modular  unit  which  is 
proposed  to  be  purchased  under  a 
chattel  mortgage,  shall  specifically 
allow  in  the  case  of  defauh  that  ACF  or 
its  designee  may  assume  the  role  of 
mortgagor  or  debtor  and  continue  to 
make  payments.  The  mortgage 
agreement  or  security  agreement  shall 
further  provide  that,  in  the  case  HHS  (or 
its  designee)  chooses  not  to  assume  the 
role  of  mortgagor  or  debtor  in  the  case 
of  default,  the  mortgagee  or  creditor 
shall  pay  ACF  an  amount  equal  to  the 
share  of  the  sales  proceeds  otherwise 
due  the  grantee  (mortgagor  or  debtor) 
times  the  Federal  share  of  the  property. 
Additionally,  the  agreement  shall 
provide  that  the  mortgagee  or  creditor 
must  notify  ACF  at  least  30  days  prior 
to  initiating  foreclosure  action.  Any 
ACF  assignment  of  the  facility  and 
mortgage  responsibilities  to  any  party, 
other  than  ACF,  will  be  subject  to  prior 
approval  of  the  mortgagee  or  creditor.  A 
grantee  seeking  approval  of  the  use  of 
grant  funds  to  purchase  a  previously 


acquired  facility  must  attempt  to 
comply,  to  the  greatest  extent  possible, 
with  the  requirements  of  this  paragraph. 

(f)  Grantees  must  meet  all  of  the 
requirements  in  45  CFR  parts  74  and  92 
pertaining  to  the  purchase  and 
disposition  of  real  property,  or  the  use 
and  disposal  of  equipment,  as 
appropriate. 

§  1 309.22    Insurance,  bonding,  and 
ntaintenance. 

(a)  The  grantee  shall  obtain  the 
following  forms  of  insurance  at  the  time 
of  acquiring  a  facility  or  receiving 
approval  for  the  previous  purchase  of  a 
facility: 

(1)  A  title  insurance  policy  which 
insures  the  fee  interest  in  the  facility  for 
an  amount  not  less  than  the  full 
appraised  value  as  approved  by  ACF, 
which  contains  an  endorsement 
identifying  ACF  as  a  loss  payee  that  will 
reimburse  ACF  is  the  title  fails;  and 

(2)  An  insurance  policy  which  insures 
from  risk  of  partial  and  total  physical 
destruction  the  full  appraised  value  as 
approved  by  ACF.  The  insurance  policy 
is  to  be  maintained  for  the  period  of 
time  the  facility  is  owned  by  the 
grantee. 

(b)  The  grantee  shall  submit  copies  of 
such  insurance  policies  to  ACF  within 
five  days  of  acquiring  the  facility  or 
receiving  approval  for  the  previous 
purchase  of  a  facility.  If  the  grantee  has 
not  received  the  poficies  in  time  to 
submit  copies  within  this  period,  it 
shall  submit  evidence  that  it  has 
obtained  the  appropriate  insurance 
policies  within  five  days  of  acquiring 
the  facility  or  receiving  approval  for  the 
previous  purchase  of  a  faciUty,  and  it 
shall  submit  copies  of  the  policies 
within  five  days  of  its  receipt  of  them. 

(c)  The  grantee  must  maintain 
facilities  acquired  virith  grant  funds  in  a 
manner  consistent  with  the  purposes  for 
which  the  funds  were  provided  and  in 
compliance  with  State  and  local 
government  property  standards  and 
building  codes  for  the  useful  life  of  the 
facility. 

Subpart  D— Modular  Units 

§  1309.30    General. 

In  addition  to  the  special 
requirements  of  §§  1309.31-1309.34  of 
this  part,  the  proposed  purchase  or 
request  for  approval  of  a  previous 
purchase  of  a  modular  unit  is  subject  to 
all  of  the  requirements  of  this  part  with 
the  following  exceptions: 

(a)  Section  1309.10(j)  of  this  part, 
regarding  certification  by  a  licensed 
engineer,  does  not  apply  to  the 
proposed  purchase  or  requests  for 
approval  of  a  previous  purchase  of 
modular  units;  and 


(b)  Section  1309.21(a)  of  this  part  does 
not  apply  to  the  proposal  or  requests  for 
approval  of  a  previous  purchase  of 
modular  units  if  the  land  on  which  the 
unit  is  in.stalled  is  not  owned  by  the 
grantee. 

§1309.31    Site  description. 

An  application  for  the  purchase  or 
approval  of  a  previous  purchase  of  a 
modular  unit  must  state  specifically 
where  the  modular  unit  will  be 
installed,  and  whether  the  land  on 
which  the  modular  unit  will  be  installed 
must  be  purchased  by  the  grantee.  If  the 
grantee  does  not  propose  to  purchase 
land  on  which  to  install  the  modular 
unit  or  if  the  previously  purchased 
modular  unit  is  located  on  land  not 
owned  by  the  grantee,  the  application 
must  state  who  owns  the  land  on  which 
the  modular  unit  is  or  will  be  situated 
and  describe  the  easement,  right-of-way 
or  land  rental  it  will  obtain  or  has 
obtained  to  allow  it  sufficient  access  to 
the  modular  unit. 

§  1 309.32    Statement  of  procurement 
procedure. 

(a)  An  application  for  the  punJiase  of 
a  modular  unit  must  include  a  statement 
describing  the  procedures  which  will  be 
used  by  the  grantee  to  purchase  the 
modular  unit. 

(b)  This  statement  must  include  a 
copy  of  the  specifications  for  the  unit 
which  is  proposed  to  be  purchased  and 
assurance  that  the  grantee  vdll  comply 
with  procurement  procedures  in  45  CFR 
parts  74  and  92,  including  assurance 
that  all  transactions  will  be  conducted 
in  a  manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  A  grantee  requesting 
approval  of  a  previous  purchase  of  a 
modular  unit  also  must  include  a  copy 
of  the  specifications  for  its  unit. 

§1309.33    Inspection. 

Instead  of  the  certification  by  a 
licensed  engineer  required  by 
§  1309.10(j),  a  grantee  which  purchases 
a  modular  unit  with  grant  funds  or 
receives  approval  of  a  previous 
purchase  must  have  the  modular  unit 
inspected  by  a  licensed  engineer  within 
15  calendar  days  of  its  installation  or 
approval  of  a  previous  purchase,  and 
must  submit  to  the  responsible  HHS 
official  the  engineer's  inspection  report 
within  30  calendar  days  of  the 
inspection. 

$  1309.34    Costs  of  installation  of  modular 
unit 

Consistent  with  the  cost  principles 
referred  to  in  45  CFR  part  74  and  45 
CFR  part  92,  all  reasonable  costs 
necessary  to  the  in.stallation  of  a 
modular  unit  the  purchase  of  which  has 
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been  approved  by  the  responsible  HHS 
official  are  payable  with  grant  funds. 
Such  costs  include,  but  are  not  limited 
to,  payments  fw  public  utility  hook-ups. 
site  surveys  and  soil  investigations. 

Subpart  E — Other  Administrative 
Provisions 

§13IMl40    Copies  of  documents. 

Certified  copies  of  the  deed,  loan 
instrument,  mortgage,  and  any  other 
legal  documents  related  to  the  purchase 
of  the  facility  or  to  the  discharge  of  any 
debt  secured  by  the  facility  must  be 
submitted  to  the  responsible  HHS 
ofBdal  within  ten  days  of  their 
execution. 

%  1 309.41    Record  retention. 

All  records  pertinent  to  the  purchase 
of  a  facility  mu^  be  retained  by  the 
grantee  for  a  period  equal  to  the  period 
of  the  grantee's  ownership  of  the  facility 
plus  three  years. 

§  1 309.42    Audit  of  mortgage;  Five  year 
appraisal. 

Any  audit  of  a  grantee  which  has 
purchased  a  facility  with  grant  funds 


shall  include  an  audit  of  any  mortgage 
or  enciimbrance  on  the  facility.  The 
audit  must  be  supplemented  by  an 
independent  appraisal  of  the  value  of 
the  facility  at  least  once  every  five  years. 
Reasonable  and  necessary  fees  for  this 
audit  and  appraisal  are  payable  with 
grant  funds. 

§  1309.43    Use  of  grant  funds  to  pay  fees. 

Consistent  with  the  cost  principles 
referred  to  in  45  CFR  part  74  and  45 
CFR  part  92.  reasonable  fees  and  costs 
associated  with  and  necessary  to  the 
purchase  of  a  facility  (including 
reasonable  and  necessary  fees  and  costs 
incurred  prior  to  the  submission  of  an 
application  under  §  1309.10  of  this  part 
or  prior  to  the  purchase  of  the  facility) 
are  payable  with  grant  funds,  but 
require  prior,  written  approval  of  the 
responsible  HHS  official. 

§  1309.44    Program  income. 

Income  from  the  sale  of  equipment  or 
real  property  purchased  in  whole  or  in 
part  with  grant  funds  is  subject  to  the 
provisions  of  45  CFR  parts  74  and  92 
governing  such  income.  All  other 
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program  income  derived  from  a  facility 
purchased  with  grant  funds  (including 
rent  referred  to  in  §  1309.11(f)  of  this 
part)  must  be  deducted  from  the  total 
allowable  costs  of  the  budget  period  in 
which  the  income  was  produced. 

$  1309.45    independent  analysis. 

(a)  The  responsible  HHS  official  may 
obtain  an  independent  analysis  of  the 
cost  comparison  submitted  by  the 
grantee  pursuant  to  §  1309.11  of  this 
part,  or  the  statement  under  §  1309.10(g) 
of  this  part,  or  both,  if,  in  the  judgment 
of  the  official,  such  an  analjrsis  is 
necessary  to  adequately  review  a 
proposal  submitted  under  this  Part. 

(b)  The  analysis  shall  be  made  by  a 
qualified  real  estate  professional  in  the 
community  in  which  the  property, 
proposed  to  be  purchased  is  situated, 
and  shall  be  in  writing. 

(c)  Section  1309.43  of  this  part  applies 
to  paNTnent  of  the  cost  of  the  analysis. 

|FR  Doc  94-29555  Filed  1 1-30-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Manfred  R.  Felber,  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

On  June  6, 1994,  Manfred  R.  Felber 
(Felber)  was  convicted  in  the  U.S. 
District  Court  for  the  District  of  Oregon 
of  violating  Section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.A.  2778 
(1990))  (the  AECA).  among  other  crimes. 
Felber  was  convicted  on  one  count  of 
knowingly  and  willfully  attempting  to 
export  from  the  United  States  to  Tehran, 
Iran,  defense  articles,  specifically  90 
chemical  agent  monitors,  that  were 
designated  as  significant  military 
equipment  on  the  United  States 
Munitions  List,  without  obtaining  the 
required  license  or  written  approval 
from  the  U.S.  Department  of  State. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  §§2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  103-277,  July 
5, 1994))  (the  Act),'  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 
violating  the  AECA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 


'  The  Act  expired  on  August  20,  1994.  Executive 
Order  12924  (59  FR  43437,  August  23,  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706(1991)). 

2  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  of  the  Act.  Because  of  a  recent  Bureau  of 
Export  Administration  reorganization,  this 
responsibility  now  rests  with  the  Director,  Office  of 
Exporter  Services.  Subsequent  regulatory  references 
herein  to  the  "Director,  Office  of  Export  Licensing.", 
should  be  road  as  meaning  "Director,  Office  of 
Exporter  Ser\ices." 
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Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
(1994))  (the  Regulations)  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  hcense  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Felber's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Felber 
permission  to  apply  for  or  use  any 
export  hcense,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  Act  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
June  6,  2004. 1  have  also  decided  to 
revoke  all  export  licenses  issued 
pursuant  to  the  Act  in  which  Felber  had 
an  interest  at  the  time  of  his  conviction. 

Accordingly,  it  is  hereby 

Ordered 

I.  All  outstanding  individual 
validated  Ucenses  in  which  Felber 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation. 
Further,  all  of  Felber's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  June  6,  2004,  Manfred  R. 
Felber,  1150  John  Street,  13-15,  Vienna. 
Austria,  and  currently  incarcerated  at 
FCI  Milan,  P.O.  Box  9999,  Milan, 
Michigan  48160,  hereby  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 


Regulations.  Without  Umiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  maimer  or 
capacity: 

(i)  as  a  party  or  as  a  representative  of 
a  party  to  any  export  hcense  application 
submitted  to  the  Department; 

(ii)  in  preparing  or  filing  with  the 
Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith: 

(iii)  in  obtaining  from  the  Department 
or  using  any  vafi dated  or  general  export 
license,  reexport  authorization  or  other 
export  control  document; 

(iv)  in  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  or  to  be  exported  from  the 
United  States,  and  subject  to  the 
Regulations;  and 

(v)  in  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  section 
770.15(h)  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Felber  by 
affiliation,  ournership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

rV.  As  provided  in  section  787.12(a) 
of  the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  uith  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  Apply  for, 
obtain,  or  use  any  hcense.  Shipper's 
Export  Declaration,  bill  of  lading,  or 
other  export  control  document  relating 
to  an  export  or  reexport  of  commodities 
or  technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
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any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  exp<Ht  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  Jime  6. 
2004. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Felber.  This  Order  shall  be 
published  in  the  Federal  Roister. 

Dated:  Noveml>er  1 7 .  1994 . 
Eileen  M.  Albaiiese, 

Acting  Director,  Office  of  Exporter  Services. 
(PR  Doc.  94-29581  Filed  11-30-94;  8:45  am) 

BILUNG  CODE  3510-OT-M 


International  Trade  Administration 

University  of  Maryland,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Outy-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  sucb 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

DocJtef  Number  94-051.  Applicant: 
Lfniversity  of  Maryland,  College  Park. 
Marj'land  20742.  Instrument:  Glass 
Tubes  with  Coated  Tin  Oxide  Thin  Film 
Inside.  Manufacturer:  Beijing  Vacuum 
Electronics  Institute.  China.  Intended 
Use:  See  notice  at  59  FR  29417,  June  7. 
1994.  fleasons;  The  foreign  instrument 
provides  a  1-meter  glass  tube  coated 
inside  with  a  tin  oxide  thin  film 
deposited  with  appropriate  infirmity, 
transparency  and  resistivity  and  capable 
of  working  in  a  vacuum  system  to  10-* 
torr  for  particle  beam  transport  studies. 
Achice  Received  Fmm:  Los  Alamos 
National  Laboratory,  November  4, 1994 

Docket  Number:  94-091.  Applicant: 
V.S.  Environmental  Protection  Agency. 
Athens.  GA  30605-2720.  Instrument: 
Isotope  Ratio  Mass  Spectrometer,  Model 
OPTIMA.  Manufacturer  Fisons  Isotopic 
Analysis,  United  IGngdom.  Intended 
Use:  See  notice  at  59  FR  46963, 
September  13, 1994.  Reasons: The 
Lreign  instrument  provides:  (1) 


sensitivity  to  1100  molecules  of  CO2  per 
mass  44  ion  and  (2)  an  internal 
precision  of  0.01  per  mil  for  100  bar  )d 
samples  of  CO2  and  N2.  Advice  Received 
From:  National  Institute  of  Health, 
September  29, 1994. 

Docket  Number  94-098.  Applicant: 
University  of  Georgia.  Athens.  GA 
30602-2556.  Instrument:  Mass 
Spectrometer,  Model  API-1. 
Manufacturer  PE  Sciex,  Canada. 
Intended  Use:  See  notice  at  59  FR 
49645.  September  29. 1994.  Reasons: 
The  foreign  instrument  provides:  (1) 
atmospheric  pressure  ionization  wiA  an 
inert  gas  curtain  interface  and  (2)  a 
HPLC  effluent  flow  rate  of  50  (d  per 
minute.  Advice  Received  From:  Nattonal 
Institute  of  Health,  September  29, 1994. 

Los  Alamos  National  Laboratory  and 
National  Institutes  of  Health  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instnmient  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instnunent  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  W»ods. 

Acting  Director,  Statutory  Import  Programs 
Staff 

[PR  Doc.  94-29613  Filed  11-30-94;  8:45  am] 
BILUNG  CODE  3$10-OS-F 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  941003-4303] 

RIN  0693-ZA02 

Grant  Funds — Materials  Science  and 
Engineering  Laboratory— Availability 
of  Funds 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  piupose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Materials  Science  and  Engineering 
Laboratory.  National  Institute  of 
Standards  and  Technology  (NIST),  is 
continuing  its  program  for  grants  and 
cooperative  agreements  in  the  following 
fields  of  research:  Ceramics,  Metallurgy, 
Polymer  Sciences,  Neutron  Scattering 
Research  and  Spectroscopy.  Each 
applicant  must  submit  one  signed 
original  and  two  copies  of  each  proposal 
along  with  a  Grant  Application 
(Standard  Form  424  REV.  4/92).  as 


referenced  under  the  provisions  of  C^ffl 
Circular  A-110  and  15  CFR  24. 
DATES:  Applications  will  be  received 
through  September  30, 1995. 

Applicants  should  allow  up  to  120 
days  processing  time. 
ADDRESSES:  Applications  should  be 
submitted  to  The  National  Institute  of 
Standards  and  Technology.  Materials 
Science  and  Engineering  Laboratory, 
Building  223.  Room  B344,  Gaithersburg. 
Maryland  2089&-0001:  Attention:  Ellen 
Altman.  Each  application  package 
should  be  clearly  marked  to  identify  the 
field  of  research. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  inquiries  should  be  directed 
to  the  following  Program  Managers: 
George  Bimbaum— (301)  975-5727 
[Office  of  Intelligent  Processing 
Materials],  Dr.  Ronald  Munro— (301) 
975-6127  [Ceramics  Division],  Bruno 
Fanconi — (JOl)  975-6762  [PolymCTs 
Division),  John  Manning — (301)  975- 
6157  [Metallurgy  Division — 
tiansformations,  phases,  microstructure 
and  kinetic  processes  in  metals  and 
their  alloys).  Dr.  Neville  Pugh— (301) 
975-5960  [Metallurgy  Division — sensors 
for  analytical  models  for  metalliugical 
processes],  Richard  Ricker — (301)  975- 
6023  [Metallurgy  Division— degradation 
of  materials  in  their  service 
environment],  John  Rush — (301)  976- 
6220  [Reactor  Radiation  Division]. 
Inquiries  should  be  general  in  nature. 
Specific  inquiries  as  to  a  laboratory's 
needs,  the  usefulness  or  merit  of  any 
particular  project,  or  other  inquiries 
with  the  potential  to  provide  any 
competitive  advantage  to  an  applicant 
are  not  acceptable. 

SUPPLEMENTARY  INFORMATION: 

Eligibility:  Academic  institutions, 
non-Federal  agencies,  independent  and 
industrial  laboratories  are  eligible  to     ' 
apply. 

Authoritv:  As  authorized  15  U.S.C. 
272  (bK6)  and  (c)(16).  the  Materials 
Science  and  Engineering  LabtM^tory 
conducts  a  basic  and  applied  research 
program  directly  and  through  grants  and 
cooperative  agreements  to  eligible 
recipients. 

Funding  Availability:  Approximately 
$500,000  will  be  available  to  support 
grants  and  cooperative  agreements 
under  this  program. 

Type  of  Funding  Instrument:  The 
Materials  Science  and  Engineering 
Laboratory  Grants  Program  is  limited  to 
innovative  ideas  generated  by  the 
proposal  writer  on  what  research  will  be 
performed  and  how.  Grants  awarded 
under  the  MSEL  program  will  generally 
provide  financial  assistance  to  the 
recipient  without  substantial  NIST 


involvement  in  the  projects.  Cooperative 
agreements  awarded  for  MSEL  projects 
will  generally  involve  a  close  working 
relationship  between  a  group  of  NIST 
experts  and  the  recipient. 

A  ward  Period:  Any  financial 
assistance  whether  for  grants  or 
cooperative  agreements,  will  be 
provided  on  a  one  (1)  year  period. 

(Catalog  of  Federal  Domestic  Assistance 
No.  11.609  "Measurement  and  Engineering 
Research  and  Standards.") 

Program  Objectives:  All  proposals 
submitted  must  be  in  accordance  with 
the  pro^mm  objectives  Usted  below.  The 
appropriate  Program  Manager  for  each 
field  of  research  may  be  contacted  for 
clarification  of  the  program  objectives. 

I.  Office  of  Intelligent  Processing  of 
Materials,  851— The  primary  objective  is 
to  measure  the  far  in&^red  (FIR)  and 
mid-infrared  continuimi  absorption  of 
primarily  nonpolar  gases  and  liquids 
found  in  the  atmospheres  of  the  outer 
planets,  in  particular,  gaseous  and 
liquid  CH4,  and  gaseous  mixtures  of  N2 
and  CH4,  and  to  analyze  these  data. 

II.  Ceramics  Division,  852 — The 
primary  objective  is  to  supplement 
division  activities  in  the  area  of  ceramic 
processing,  tribology.  composites, 
machining,  interfacial  chemistry,  and 
microstructural  analysis. 

III.  Polymers  Division,  854 — The 
primary  objective  is  to  suppoVt  Division 
programs  in  polymer  blends, 
composites,  electrical  applications  and 
dental  polymeric  materials  through 
participation  in  research  on  synthesis, 
processing  and  characterization  of 
structure,  and  mechanical  and  electrical 
properties. 

IV.  Metallurgy  IHvision,  855— The 
primary  objective  is  to  develop 
techniques  to  predict,  measure  and 
control  transformations,  phases, 
microstructiu^  and  kinetic  processes  in 
metals  and  their  alloys. 

V.  Metallurgy  Division,  855— The 
primary  objective  is  to  develop  new  and 
improved  sensors,  measurement 
techniques,  and  analytical  models  for 

.  metallurgical  processes  in  order  to 
facilitate  the  development  and  adoption 
of  intelligent  processing  systems  for 
materials. 

VI.  Reactor  Radiation  Division,  856— 
The  primary  objective  is  to  develop  cold 
and  thermal  neutron  research 
approaches  and  related  physics, 
chemistry  and  materials  apphcations. 

Proposal  Review  Process:  Proposals 
will  be  reviewed  by  a  panel  of 
individuals  knowledgeable  about  the 
particular  scientific  area  described 
above  that  the  proposal  addresses.  Both 
the  technical  value  of  a  proposal  and  the 
relationship  of  the  work  profKJsed  to  the 


needs  of  the  specific  NIST  program  will 
be  taken  into  consideration. 

Evaluation  Criteria:  The  criteria  to  be 
used  in  evaluating  the  proposal  include: 
Rationahty  (coherence  of  approach, 
relation  to  scientific/technical  issues), 

-  Quahfications  of  Technical  Persomiel, 

-  Resources  AvailabiUty,  and  Technical 
Merit  of  Contribution.  Each  of  these 
factors  will  be  given  equal  weight  in  the 
evaluation  process. 

Matching  Requirements:  TTiere  are  no 
matching  requirements. 

Application  Kit:  An  application  kit, 
containing  all  required  applications 
forms  and  certifications  is  available  by 
calling  Ellen  Altinan  at  (301)  975-5727. 
An  apphcation  kit  includes  the 
following: 

SF  424  (Rev  4/92)— Apphcation  for 

Federal  Assistance 
SF  424  A  (Rev  4/92)— Budget 

Information — Non-Construction 
Programs 
SF  424B  (Rev  4/92)— Assurances— Non 

Construction  Programs 
CD  511  (7/91)— Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  Drug-Free 
Woricplace  Requirements  and 
Lobbying 
CD  512  (7/91)— Certification  Regarding 
Debarment,  Suspension. 
Ineligibihty  and  Voluntary 
Exclusions— Lower  Tier  Covered 
Transactions  and  Lobbying 
SF-LLL — Disclosure  of  Lobbying 
Activities  Continuation  Sheet 
SF-LLL-A — Disclosure  of  Lobbying 
Activities  Continuation  Sheet 
Selection  Procedures:,  The  chief  of 
each  division  will  make  the  final  award 
selection,  taking  into  account  the  score 
received  by  the  appHcant  and  the 
compatibility  of  the  applicant's  proposal 
with  the  needs  of  the  particular  division 
that  the  proposal  addresses.  Award  will 
not  necessarily  be  made  to  the  highest- 
scored  apphcants. 

Paperwork  Reduction  Act:  The 
Standard  Form  424  and  Standard  Form 
LLL  mentioned  in  this  notice  are  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  and  have  been  approved 
by  OMB  under  Control  Numbers  0348- 
0043,  0348-0044,  and  0348-0046. 

Primary  Application  Certification:  All 
primary  apphcants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 


are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
appUes; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  die 
related  section  of  the  certification  form 
prescribed  above  appUes; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  loW)ying  section 
of  the  certification  form  prescribed 
above  apphes  to  apphcations/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

4.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

5.  Lower-Tier  Certifications. 
Recipients  shall  require  apphcants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  apphcable,  a  completed 
Form  Cr>-512,  "Certifications  Regarding 
Debarment,  Suspension,  Inehgibihty 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL, 
"Disclosiu'e  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  wiUi 
the  instructions  contained  in  the  award 
document. 

Preaward  Activities:  Apphcants  who 
incur  any  costs  prior  to  an  award  being 
made  do  so  solely  at  their  own  risk  of 
not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assiuance  that  may  have  been 
provided,  there  is  ao  obligation  on  the 
part  of  NIST  to  cover  preaward  costs. 

No  obligation  for  Future  Funding:  If 
an  application  is  accepted  for  funding, 
DoC  has  no  obligation  to  provide  any        ' 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  NIST. 
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Past  Performance:  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Name  Check  Reviews:  All  for-profit 
and  nonprofit  applicants  will  be  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
appUcant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty,  or 
financial  integrity. 

False  Statements:  A  false  statement  on 
cUi  application  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Delinquent  Federal  Debts:  No  award 
of  Federal  funds  shall  be  made  to  an 
appUcant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

1.  Tne  delinquent  account  is  paid  in 
full. 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  pajonent  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Purchase  of  American-Made 
Eqi.  ipment  and  Products:  Applicants 
are  aereby  notified  that  they  will  be 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Fubhc  Law  103-317.  Sections  607  (a) 
and  (b). 

Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  appUcation  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Federal  Policies  and  Procedures: 
Awards  under  the  Materials  Science  and 
Engineering  Laboratory'  Research 
Program  shall  be  subject  to  all  Federal 
laws  and  Federal  and  Departmental 
regulations,  po'.icies.  and  procedures 
applicable  to  financia)  assistance 
awards.  The  Materials  Science  and 
Engineering  Grants  Program  does  not 
directly  affect  any  state  or  local 
government.  Accordingly,  the 
Department  of  Commerce  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  the  Materials 
.  Science  and  Engineerinp  Grants 
Program. 


This  funding  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Dated:  November  23, 1994. 
Samuel  Kramer, 

Associate  Director. 

[FR  Doc.  94-29375  Filed  11-30-94;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMEtfTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man*Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Arab  Republic  of  Egypt 

November  28. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  5. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Depeirtment  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972^  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  canyover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  TexUle  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
pubhshed  on  November  29. 1993).  Also 
see  58  FR  55046.  published  on  October 
25. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 

its  provisions. 

RiU  D.  Hayes. 

Chainnan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  28, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  19. 1993,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Arab  Republic  of  Eg>pt 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1994  and 
extends  through  December  31. 1994. 

Effective  on  December  5. 1994.  you  are 
directed  to  amend  further  the  directive  dated 
October  19. 1993  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egj'pt: 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 
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between  the  GovemmenU  of  the  United 
States  and  the  Kingdom  of  Lasotho: 


Category 

Adjusted  twelve-month 
limit' 

Levels  not  in  a 

Group 

300/301  

8,059,907  kilograms  of 

which  not  more  than 

2.649.105  kilograms 

shall  be  in  Category 

301. 

Fabric  Groip 

218-220.  224-227. 

72.464,845  square  me- 

313-317 and  326. 

ters. 

as  a  group. 

225  

13.507,291  square  me- 

ters. 

'  The  limits  have  not  t)een  adjusted  to  ac- 
count (or  any  imports  exported  after  December 
31.1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

RiU  0.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-29609  Filed  11-30-94;  8:45  am] 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Lesotbo 

November  28.  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


EFFECTIVE  DATE:  December  5, 1994. 

FOR  FURTHER  INFOAMATKM  CONTACT: 
Helen  L.  LeCrande,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Comraerc», 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  482-5850.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMEKTARY  INFORMATION: 

Authoritjr  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  338- 
B/339-B/638-B/639-B  is  being 
increased  by  application  of  swing, 
reducing  the  limit  for  Categories  347/ 
348  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
pubhshed  on  November  29, 1993).  Also 
see  58  FR  61679,  pubhshed  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  piu^uant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayn. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Aff^ements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  28. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  16, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  TexUle  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  texUle  products,  produced  or 
manufactured  in  Lissotho  and  exported 
during  the  twelve-month  period  which  began 
on  December  1, 1993  and  extends  through 
November  30, 1994. 

Effective  on  December  5, 1994,  you  are 
directed  to  amend  the  directive  dated 
November  16. 1993  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement- 


Category 


338-B/339-B/638- 

B/639-B2. 
347/348  


Ac^usted  tweh/e-month 


901 .614  dozen. 
386,310  dozen. 


'  The  limits  have  rwt  been  adjusted  to  ac- 
count for  any  imports  exported  after  November 
30.  1993. 

2Catego7  338-B:  only  HTS  numbers 
610322.0050.  6105.10.0010.  6105.10.0030 
6105.90.3010.  6109.10.0027.  6110.20.1025 
6110.20.2065.  6110.90.0068.  and 

611420.0005;  Categoiy  339-^:  only  HTS 
numbers  6104.22.0060.  6104.292049 
6106.10.0010.  6106.10.0030,  6106.902010, 
6106.90.3010,  6109.10.0070,  611020.1030, 
611020.2075,  6110.90.0070.  611420.0010 
and  6117.90.0022;  Category  638-B:  only  HTS 
numbers  610323.0075,  6103.29.1050. 
610520.2010.  6105.202030,  6105.90.3030, 
6109.90.1049,  6110.30.1050,  6110.302050 
6110.30.3050.  6110.90.0076  and 

6114.30.1010;  Category  639-B:  only  HTS 
numbers  610423;0036.  6104.29.1050 
6104.292055.  6106202010,  6106.202030" 
6106.90  2030,  6106.90.3030,  6109.90.1090. 
6110.30.1060,  6110.30.2060,  6110.30.3055 
6110.90.0078.  6114.30.1020  and 

6117.90.0026. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-29610  Filed  11-30-94;  8:45  am] 
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Adjustment  of  an  Import  Limit  for 
Certain  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

November  25. 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  December  5. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-ofwnings.  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 

3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  870  is 
being  increased  for  special 
carryforward.  As  a  result,  the  limit, 
which  is  currently  closed,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registor  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  3847,  pubhshed  on  January 
27, 1994. 

The  letter  to  the  Conunissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandiun  of 
Understanding  dated  January  17, 1994, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementolion 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

November  25,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  )anuary  24, 1994,  by  the 
Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-monih 
period  which  began  on  January  1, 1994  and 
extends  through  December  31. 1994. 

Effective  on  December  5. 1994,  you  are 
directed  to  amend  fiirther  the  directive  dated 
January  24, 1994  to  increase  the  limit  for 
Category  870  to  31.736.645  kilograms ',  as 
provided  iinder  the  terms  of  the 
Memorandum  of  Understanding  dated 
January  17, 1994  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China. 

The  Committee  for  the  Implemenlaiion  of 
Textile  Agreements  has  determined  \hs'.  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemalung  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementulion 
of  Textile  Agreements. 

IFR  Doc.  94-29611  Filed  11-30-94;  8:45  «m| 
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'The  limit  has  nol  been  adjusted  loacuiuol  ior 
any  imports  exported  after  December  31,  Wj.i. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  15, 15  December  1994. 

Time  of  Meeting:  0800-1700;  0800-1600 
respectively. 

Place:  Pentagon.  Washington.  DC 

Agenda 

The  Army  Science  Board's  Missile  Defense 
Issue  Group  will  have  a  meeting  to  discuss 
briefings  on  National  and  Theater  Missile 
Defense  Programs  for  an  upcoming  SSDC 
study.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b(c)  of 
title  5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C.  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matter  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Herbert  J.  Gallagher, 
COL,  OS,  Executive  Secretary. 
(FR  Doc.  94-29687  Filed  11-30-94;  8:45  am) 

BILUNG  CODE  3710-08-M 


Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Naval  Warfare 
Innovations  T&sk  Force  will  meet  on 
December  14-15, 1994,  from  9:00  a.m.  to 
4:00  p.m.,  on  each  day  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  These 
sessions  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  discussions  on  naval  warfare 
innovations  in  the  areas  of  joint 
operations,  information  warfare,  naval 
doctrine,  and  research  and 
development.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  Itept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  Usted  in  section 
552b(c)(l)  of  title  5.  United  States  Code. 


JMI 


For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601,  Alexandria,  VA  22302-0268, 
Phone:  (703)  756-1205. 

Dated:  November  25. 1994. 
L  R.  McNees, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 
IFR  Doc  94-29565  Filed  11-30-94;  8:45  am) 
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CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNOltxecutive  Panel  Strategies  for  an 
Uncertain  Furture  Task  Force  will  meet 
on  December  12-13, 1994,  from  9:00 
a.m.  to  4:00  p.m.,  on  each  day  at  4401 
Ford  Avenue,  Alexandria.  Virginia. 
These  sessions  will  be  closed  to  the 
pubUc. 

The  purpose  of  the  meeting  is  to 
conduct  discussions  of  key  areas 
regarding  strategies  for  an  imcertain 
future  to  include  current  intelUgence, 
information  warfare,  and  special  access 
programs.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubUc  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  pubhc  because  they  will  be 
concerned  with  matters  Usted  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy ).  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601.  Alexandria.  VA  22302-0268, 
Phone:  (703)  756-1205. 

Dated:  November  25, 1994. 
L.R.  McNees, 

LCDR.  JAGC,  USN.  Federal  Register  Liaison 
Officer. 
IFR  Doc.  94-29564  Filed  11-30-94;  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 


December  7. 1994.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  wbich  is  open  to  the 
pubhc  and  scheduled  to  begin  at  10:30 
a.m.  in  City  Hall,  10  East  Church  Street, 
Bethlehem.  Pennsylvania. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  pubhc  observation  at  10:00  a.m.  at 
the  same  location  and  will  include  a 
status  report  on  the  Upper  Delaware  ice 
diversion  project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

A  Proposal  to  Adopt  the  1994-1995 
Water  Resources  Program.  On  October 
26. 1994  a  public  hearing  was  held  on 
a  proposal  tiiat  the  1994-1995  Water 
Resoiuces  Program  and  the  activities, 
programs,  initiatives,  concerns, 
projections  and  proposals  identified  and 
set  forth  therein  be  accepted  and 
adopted,  in  accordance  with  the 
requirements  of  Section  13.2  of  the 
Delaware  River  Basin  Compact.  Based 
on  conunents  raised  during  the  hearing 
process,  the  proposed  1994-1995  Water 
Resoiuces  Program  has  been  updated 
and  revised  and  is  now  scheduled  for 
public  hearing. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  Merrill  Creek  Owners  Group 
(MCOG)  D-77-1 10  CP  (Amendment  5). 
An  apphcation  for  inclusion  of  the 
Pedricktown  Cogeneration  FaciUty 
(approved  by  Docket  No.  D-90-75  on 
December  11, 1991)  in  the  MCOG 
Reservoir  Project  as  a  Designated  Unit  to 
enable  releases  from  the  reservoir  to 
make  up  consumptive  water  use.  The 
Pedricktown  Cogeneration  Facihty  is 
expected  to  average  0.795  million 
gallons  per  day  (mgd)  in  consumptive 
use  and  is  located  in  Oldmans 
Township,  Salem  County,  New  Jersey; 
Merrill  Creek  Reservoir  is  located  in 
Harmony  Township,  Warren  Coimty, 
New  Jersey. 

2.  Hercules  Incorporated  D-67-43 
Renewal.  An  application  for  the  renewal 
of  a  ground  water  project  to  withdraw 
up  to  18  million  gallons  {mg)/30  daysf  of 
water  from  the  applicant's  process  and 
decontamination  Well  Nos.  PW-4,  5B, 
6,  7B,  8B,  9, 10  and  11.  Commission 
approval  on  October  28, 1987  was 
hmited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  be  increased  from  13  mg/30 
days  to  18  mg/30  days.  The  project  is 
located  in  Greenwich  Township, 
Gloucester  Coimty,  New  Jersey. 

3.  J.G.  Townsend,  Jr.  &■  Company  D- 
89-48  Renewal.  An  apphcation  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  15  mg/30  days 


of  water  to  the  applicant's  vegetable 
processing  facihty  from  Well  Nos.  1 
through  5.  Commission  approval  on 
September  27, 1989  was  hmited  to  five 
years.  The  apphcant  requests  that  the 
total  withdrawal  from  all  wells  remain 
hmited  to  15  mg/30  days.  The  project  is 
located  in  the  Town  of  Georgetown, 
Sussex  County,  Delaware. 

4.  North  Coventry  Municipal 
Authority  D-94-2 3  CP.  A  project  to 
rerate,  after  minor  modifications,  the 
applicant's  existing  0.6  mgd  sewage 
treatment  plant  (STP)  to  treat  an  average 
monthly  flow  of  0.7  mgd.  The  STP  will 
continue  to  provide  secondary  treatment 
via  a  trickling  filter  facihty  and 
dischdrge  to  the  Schuylkill  River  just 
dovrastream  of  the  U.S.  Route  442 
Bridge  in  North  Coventry  Township. 
Montgomery  County.  Peimsylvania. 

5.  Municipal  Authority,  Borough  of 
Sinking  Spring  D-94-31  CP.  A  project  to 
modify  and  expand  the  average  monthly 
design  flow  of  the  applicant's  existing 
0.5  mgd  STP  to  1.0  mgd.  The  STP  vdll 
continue  to  provide  advanced  secondary 
treatment  but  will  convert  from  an 
extended  aeration  process  to  an 
oxidation  ditch  process.  The  STP  will 
continue  to  serve  Sinking  Spring 
Borough  and  portions  of  Spring.  Lower 
Heidelbei^g  and  South  Heidelberg 
Townships,  all  in  Berks  County, 
Pennsylvania.  The  SIT  is  located  along 
Cacoosing  Creek  to  which  it  will 
continue  to  discharge,  near  its 
confluence  with  Little  Cacoosing  Creek 
in  Spring  Township. 

6.  FloivJ  Plant  Growers,  Inc.  D-94-39. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  1.9  mg/30  days  of  water  to  the 
apphcant's  agricultural  irrigation  system 
from  existing  Well  Nos.  6  and  7.  and  to 
increase  the  existing  withdrawal  limit  of 
25.5  mg/30  days  from  all  wells  to  28 
mg/30  days.  The  project  is  located 
approximately  one  mile  northwest  of 
Boyds  Comer.  New  Castle  County. 
Delaware. 

7.  Meter  Services  Company  D-94-49 
CP.  An  application  for  approval  of  an 
increased  ground  water  withdrawal  to 
supply  up  to  3.6  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
existing  Well  Nos.  1  and  2.  The 
apphcant  requests  that  the  total 
withdrawal  from  all  wells  be  increased 
from  1.8  rag/30  days  to  3.6  mg/30  days. 
The  project  is  located  in  Buckingham 
Township,  in  Bucks  County,  in  Sie 
Soutbeastem  Pennsylvania  Ground 
Water  Protected  Area. 

8.  Delaware  Valley  College  D-94-50 
CP.  An  apphcation  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  1.5  mg/30  days  of  water  to 
the  applicant's  college  campus  water 


distribution  system  from  new  Well  No. 
5,  and  to  limit  the  withdrawal  from  all 
wells  to  3.0  mg/30  days.  The  project  is 
located  in  Doylestown  Township,  Bucks 
County,  in  the  Southeastern 
Peimsylvania  Ground  Water  Protected 
Area. 

9.  Toivn  ofFallsburg  D-94-59  CP.  An 
apphcation  for  approval  of  a  STP 
expansion  by  rerating  from  2.77  mgd  to 
3.26  mgd.  The  STP  will  continue  to 
serve  the  South  Fallsburg  Sewer  District 
and  is  located  adjacent  to  the  Neversink 
River,  to  which  it  will  continue  to 
discharge,  in  the  Town  of  Fallsburg, 
Sullivan  County,  New  York. 

10.  Nazareth  Borough  Municipal 
Authority  D-94-69  CP.  A  project  to 
expand  the  apphcant's  existing  1.10 
mgd  STP  to  1.30  mgd  by  rerating  the 
capacity  of  the  existing  system.  The  STP 
vdll  continue  to  provide  advanced 
secondary  biological  treatment  via  the 
activated  sludge  process  and  discharge 
to  Shoeneck  Creek  in  Lower  Nazareth 
TovkTiship.  Northampton  County, 
Pennsylvania.  The  STP  will  continue  to 
serve  customers  in  Upper  Nazareth. 
Bushkill  and  Lower  Nazareth 
Townships  as  well  as  Nazareth  Borough. 

11.  Schuylkill  Haven  Municipal 
Authority  D-94-70  CP.  A  STP 
modification  project  to  improve  removal 
of  suspended  sohds.  There  will  be  no 
increase  in  the  average  design  flow  of 
2.8  mgd.  The  STP  wiU  continue  to  serve 
the  Borough  of  Schuylkill  Haven  and 
portions  of  North  Manheim  Township. 
The  STP  provides  secondary  biological 
treatment  via  the  extended  aeration 
process  and  discharges  to  the  Schuylkill 
River  1.500  feet  downstream  of  the 
Route  443  Bridge  in  the  Borough  of 
Schuylkill  Haven,  Schuylkill  Coimty. 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Prehminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Ehas 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  November  22. 1994. 
Susan  M.  Weisman, 
Secretary. 

[FR  Doc.  94-29583  Filed"  11-30-94;  8:45  am] 
BILUNG  CODE  «360-01-P 


ACTION:  Notice  of  proposed  information 
collection  request. 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Request 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
request  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  th    Act. 
since  allovkring  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  November  23, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education.  7th  & 
D  Streets,  SW..  Room  5624.  Regional 
Office  Building  3,  Washington,  ac. 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  th  e  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  pubhc  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obhgations.  The  Director, 
Information  Resources  Group,  publishes 
this  notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  information: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing,  or 
reinstatement; 

(2)  Title: 

(3)  Frequency  of  collection; 

(4)  The  affected  pubhc; 

(5)  Reporting  and/or  Recordkeeping 
burden; 


61S00 


Faderd  Reg^sto-  /  Vol.  59.  No.  230  /  Thursday.  December  1.  1994  /  Notices 


(6)  Abstnct  Because  an  emergency 

review  is  requested,  the  additional 
information  to  be  requested  in  this 
collection  is  inchided  in  tiie  section  on 
"Additional  biformation"  in  this  notice. 

Dated:  rOovsiaber  25. 1994. 
Gloria  Parker, 
Dimcior,  lafonnatioa  Resources  Group. 

Office  efneiRentary  ami  Secondary 
Education 

Type  <^  Review:  Emergency. 

Title:  Nomination  Form  for  Chapter  1 
National  Recognition  Program. 

Abstract:  This  form  wiU  be  used  to 
identify  unusually  successful  programs 
serving  disadArantaged  children,  to 
provide  identified  projects  with 
Secretarial  designation,  and  to 
disseminate  information  on  those 
projects  to  improve  the  effectiveness 
and  efficiency  of  compensatory 
education  programs.  The  Department 
will  use  the  information  to  recognize 
worthy  programs  and  to  improve  other 
educational  programs  serving 
disadvantaged  children. 

Additional  Information:  An 
emergency  review  for  this  collection  is 
requested  for  OMB  approval  by 
November  23. 1994.  TTje  recognition 
ceremony  will  be  in  early  May  in 
conjunction  with  the  fatemational 
Reading  Convention.  An  emergency 
reriew  is  requested  in  order  to  give  the 
States  and  ED  sufficient  time  to  prepare 
and  review  the  submissions  emd  also  he 
able  to  attend  the  recognition  ceremony. 

FrequoKy:  Annually. 

Affected  public:  State  or  local 
govenunents . 

Reportiitg  burden:  Respmises:  260; 
Buidca  konn:  1.300. 

RecoaJkeeping  burden: 
Reoordkeepers:  0;  Burden  hours:  0. 

IFRDoc.  94-29524  Filed  11-30-94;  8:45  ami 
BIUMO  CODE  40WMI1-M 


Notice  of  Proposed  Infonnation 
CoHocSon  Re<^uests 

agency:  DepaitiBent  of  Education. 
ACIKM:  Notice  of  proposed  information 
coUectioD  requests. 

StUMART:  The  Director.  Information 
Resources  Maiiagement  Service,  invites 
commentc  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
3. 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  R^;ulatary  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer. 


Departmesrt  of  Education.  Office  of 
Maaagement  and  Budget,  725  17th 
Street.  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
informatioo  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3.  Wadiingtaa.  DC 
20202-4651. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  J.  Shecnll  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  SerraoB  (FUtS)  at  1-800-877-8339 
between  8  a.m.  and  8  pjn..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
351 7  of  the  Paperwork  Reduction  Act  of 
1980  (44  liJS.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  deiaat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  ^ouped  by 
office,  oootains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new.  revisioQ,  extension,  existing  or 
reinstatement: 

(2)  Title; 

(3)  Frequency  of  collection: 

(4)  The  affected  public; 

(5)  Repotting  burden;  and/ or 

(6)  Recordkeeping  burden;  and 

(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available  from 
Patrick ).  SbeniU  at  the  address 
specified  above. 

Dated:  November  25. 1994. 
Gloria  Parker, 

Director.  Infonnatioa  Resources  Maaagement 
Service. 

Office  of  Educational  Research  and 
Iiopi  uTement 

Type  of  Review:  Existing. 

Title:  Dwight  D.  Eisenhower 
Clearinghouse  for  Mathematics  and 
Science  Education  Task  9  Instructional/ 
Curriculum  Materials  Acquisition  and 
Cataloging. 


FreqaeucYzOtky 

Affected  pabiic:  Individuals  or 
households:  state  or  local  governments; 
businesses  or  other  for-profit;  federal 
ageiu:ies  or  employees;  nrai-profit 
institutioiu;  small  businesses  or 
organizations. 

Reporting  butden:  Respcmses:  4,000; 
burden  hours:  1.333. 

Recording  harden:  Recordkaepers: 
2,000.  burden  hours:  200. 

Abstract:  This  submission  contains 
the  Submission  Form  used  by  the 
Eisenhower  National  Clearinghouse  to 
gather  and  organize  information  related 
to  materials  submitted  to  the 
Clearinghouse.  This  infonnation  larould 
be  included  in  the  Clearinghouse 
catalog  and  far  possible  redistribution 
by  the  Clearinghouse.  The  Department 
will  use  the  infonnation  to  assure 
compliance  with  copyright  regulations 
and  expedite  the  processing  of  materials 
into  the  Clearinghouse  catalog  and 
collection. 

Office  of  Educatioaal  Research  and 
Improveoieat 

Type  ofreviemr  EXTENSION. 

TTtfe:  I^inal  Perfonnance  Rep>cn1  for 
HEA  Title  H-B. 

Frequency:  Annually. 

Affected  public:  Non-fH'ofit 
institutions. 

Reporting  burden:  Responses:  80; 
Burden  hoius:  320. 

Recordkeeping  burden: 
Reoordkeepers:  80;  Burden  hours:  80. 

Abstract:  This  report  form  is  used  to 
determine  the  use  of  ^nnt  funds 
awarded  by  the  Library  Education  and 
Human  R^ource  Development  Program, 
and  the  Library  Research  and 
Demonstration  Program,  both  under 
Title  Il-B  of  the  Higher  Educaticm  Act 
of  1965.  as  amended.  The  Department 
will  use  the  information  to  evaluate  the 
project  performance  by  reviewing  the 
project  narratives. 

Office  of  Educational  Research  and 
Improvemeat 

r>7>e  of  Review:  REINSTATEMENT. 

Title:  Teacher  Follow-up  Survey. 

Frequencxr  On  occasion. 

Affected  public:  Individuals  or 
households. 

Reporting  burden:  Responses:  7,200; 
Burden  hours:  3.352. 

Recordkeeping  burden: 
Recordkeepers:  0;  Burden  hours:  0. 

Abstract:  The  Teacher  Follow-up 
Survey  is  a  follow-up  to  the  Schools  and 
Staffing  Survey,  to  be  conducted  one 
year  afto-  the  base  year  survey.  The 
sample  consists  of  a  subset  of  teachers 
that  were  in  the  Schools  and  Staffing 
Survey.  The  Survey  asks  respondents 
about  current  activities  and  plans  to 
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remain  in  or  return  to  the  teaching 

profession. 

[PR  Doc  94-29523  Filed  11-30-94;  8:45  am) 

BttJJNQ  COOe  400IM>1-M 


JMI 


DEPARTMENT  OF  ENERGY 

Certification  of  the  Radiological  and 
Beryllium  Condition  of  the  Sacandaga 
and  Peek  Street  Sites  Schenectady 
County,  New  York 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  certification. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  completed  remedial  action  at 
two  sites  in  Schenectady  County,  New 
York,  which  were  formerly  operated  for 
the  Atomic  Energy  Commission  (AEC). 
Previous  surveys  had  identified  low 
levels  of  radioactivity  in  a  few  small 
localized  areas  at  the  Peek  Street  Site, 
Schenectady,  New  York.  The  sim^eys 
had  also  identified  low  levels  of  non- 
radioactive beryllium  in  a  small  area  of 
outdoor  soil  and  in  indoor  overhead 
areas,  such  as  roof  beams  at  the  Peek 
Street  Site  and  in  the  gravel  floor  and 
soil  surrounding  a  small  isolated 
concrete  structure  at  the  Sacandaga  Site, 
Glenville,  New  York.  Remediation  work 
has  been  completed  at  both  sites.  Both 
sites  are  certified  to  be  in  compliance 
with  applicable  cleanup  guidelines 
established  by  DOE  and  agreed  to  by  the 
State  of  New  York.  The  properties  are 
released  for  unrestricted  use. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  Muir,  Public  hiformation  Officer, 
Schenectady  Naval  Reactors  Office,  P.O. 
Box  1069,  Schenectady,  New  York 
12301.  (518)  395-6386,  FAX:  (518)  395- 
6345. 

SUPPLEMENTARY  INFORMATION:  In  the  late 
1940s  and  early  1950s,  the  General 
Electric  Company  operated  two  Federal 
Government  facilities,  known  as  the 
Peek  Street  Site  in  Schenectady,  New 
York,  and  the  Sacandaga  Site  in 
Glenville,  New  York,  for  AEC.  AEC- 
sponsored  research  at  the  site  involved 
the  use  of  radioactive  materials  and 
non-radioactive  beryllium  in  support  of 
breeder  reactor  development  and  other 
programs.  After  the  sites  had  been 
decommissioned  and  surveyed  to 
confirm  that  they  met  applicable 
unrestricted  use  standards  in  effect  at 
the  time,  the  sites  were  sold  to  private 
parties  in  the  mid  1950s. 

It  is  the  pohcy  of  DOE  to  verify  that 
environmental  conditions  at  formerly    ' 
utilized  sites  comply  with  current  DOE 
guidelines.  At  the  request  of  the  DOE 
Office  of  Naval  Reactors, 
characterization  surveys  were 
performed  by  representatives  of  the  Oak 


Ridge  National  Laboratory  (ORNL) 
between  1988  and  1991.  Representatives 
from  the  New  York  State  Departments  of 
Enviroimientd  Conservation  and  Health 
also  participated  in  the  site 
characterizations. 

At  the  Peek  Street  Site,  the  surveys 
identified  low  levels  of  fixed  residual 
radioactivity  in  a  few  small  localized 
sections  of  floor  and  wall  areas  inside 
the  site's  main  building  and  in  an 
approximate  5-square  meter  area  of 
outdoor  soil,  which  extended  onto  the 
adjacent  State-owned  property.  The 
survey  also  identified  low  levels  of 
residual  beryllium  in  the  same  general 
area  of  outdoor  soil  and  in  indoor 
overhead  areas,  such  as  roof  beams.  At 
the  Sacandaga  Site,  the  surveys 
identified  low  levels  of  beryllium  in  the 
gravel  floor  and  soil  surroimding  a  small 
concrete  structure.  Because  the  levels  of 
both  radioactivity  and  beryllium  were 
relatively  low  and  the  affected  areas 
small  and  isolated,  the  residual 
radioactivity  and  beryllimn  present  at 
these  sites  did  not  present  a  health 
hazard  to  members  of  the  pubhc  or  the 
environment.  Posting  or  other 
institutional  controls  were  not 
warranted. 

Site-specific  cleanup  guideUnes  were 
established  by  DOE  under  DOE  Order 
5400.5  consistent  with  DOE  Formerly 
Utilized  Sites  Remedial  Action  Program 
protocols;  these  gmdelines  were  agreed 
to  by  the  New  York  State  Departments 
of  Environmental  Conservation  and 
Health.  Remediation  of  the  residual 
radioactivity  and  beryllium  was 
performed  by  a  contractor  under  DOE 
direction  and  completed  in  1993. 
Extensive  post-remedial  sampling  was 
conducted  to  confirm  that  all  site  areas 
had  been  remediated  in  accordance  with 
the  applicable  cleanup  guidelines  under 
DOE  Order  5400.5.  hidependent 
verification  sampling  was  conducted  by 
ORNL.  Representatives  of  the  New  York 
State  Departments  of  Environmental 
Conservation  and  Health  also  conducted 
additional  independent  overcheck 
surveys  for  residual  radioactivity  and 
beryllium.  The  results  of  these  surveys 
verified  compliance  with  DOE  Order 
5400.5  and  the  applicable  cleanup 
guidelines. 

Information  relating  to  the 
characterization,  remediation,  and  post- 
remediation  sampling  of  these  sites  has 
been  compiled  in  the  DOE  Certification 
Docket  for  the  Remedial  Action 
Performed  at  the  Peek  Street  Site, 
Schenectady.  New  York,  and  the  DOE 
Certification  Docket  for  the  Remedial 
Action  Performed  at  the  Sacandaga  Site, 
Glenville,  New  York.  These  certification 
dockets  will  be  available  for  review 
between  9:00  a.m.  and  4:00  p.m.. 


Monday  through  Friday  (except  Federal 
hohdays)  in  the  DOE  PubUc  Reading 
Room  located  in  room  lE-190  of  the 
Forrestal  Building,  1000  hidependence 
Avenue  SW.,  Washington,  DC.  Copies 
will  also  be  available  in  the  DOE  Public 
Document  Room  at  the  Oak  Ridge 
Operations  Office,  Oak  Ridge, 
Tennessee,  and  in  the  Schenectady 
County  Pubhc  Library,  99  Clinton  St., 
Schenectady,  New  York. 

The  DOE  has  issued  the  following 
statement  of  certification: 

STATEMENT  OF  CERTIFICATION: 
PEEK  STREET  AND  SACANDAGA 
SITES  IN  SCHENECTADY  COUNTY, 
NEW  YORK 

The  U.S.  Department  of  Energy  (DOE) 
estabUshed  radiological  and  beryllium 
cleanup  guidelines,  which  were  agreed 
to  by  the  State  of  New  York,  to  certify 
property  releasable  for  umestricted  use. 
Based  on  review  of  the  radiological  and 
non-radiological  data  obtained 
following  the  remedial  action  at  the 
Peek  Street  and  Sacandaga  Sites  to  these 
guideUnes,  DOE  hereby  certifies  that  the 
properties  described  below  are  in 
compliance  with  applicable  DOE 
cleanup  guidelines  for  unrestricted  use 
of  the  property.  This  certification  of 
compliance  provides  assurance  to  the 
public  that  future  use  of  the  property 
will  result  in  no  radiological  or 
beryllium  exposure  above  appUcable 
guidelines  estabUshed  to  protect 
members  of  the  public  and  the 
environment. 

421  Peek  Street,  Schenectady,  New 
York,  as  described  in  deed  book  1026, 
page  497,  filed  in  Schenectady  County 
Clerk's  Office. 

823  Sacandaga  Road,  Glenville,  New 
York,  as  described  in  deed  book  1068, 
page  914,  filed  in  Schenectady  County 
Clerk's  Office. 

Issued  in  Washington,  D.C.  on  November 
28, 1994. 

John  E.  Baublltz, 

Acting  Deputy  Assistant  Secretary  for 
Environmental  Restoration,  Office  of 
Environmental  Management. 
C.  H.  Schmitt, 

Depu  ty  Director,  Office  of  Naval  Reactors, 
Office  of  Nuclear  Energy. 
[FR  Doc.  94-29606  Filed  11-30-94;  8:45  am) 
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Federal  Enerjof  Regulatory 

[DockM  No.  GPt5-6-000] 

Ensign  on  A  Qas,  Inc^  Petition  for 
Vtatmr 

November  25,1994. 

Take  notice  that  on  November  1 4. 
1994,  Ensign  Oil  &  Gas,  Inc.  [Ensign), 
pursuant  to  Section  154.102  of  the 
Comin  .ssion's  regulations  and  Rule 
1101  of  the  Commission's  Rules  of 
Practice  and  Procedure,  filed  a  petition 
seeking  waiver  of:  (1)  Interest  on  Kansas 
ad  valorem  tax  refunds  required  by  the 
May  19, 1994,  order  in  Docket  Nos. 
GP83-11  and  R183-9;  and  (2)  tehinds  of 
certain  overpayments  of  Kansas  ad 
valorem  taxes.  If  the  Commission 
decides  that  Ensign  should  institute 
further  procedures  before  the 
Commission  can  justify  relief  from  these 
overpayments.  Ensign  requests  an 
extension  of  time  to  make  such  refunds 
pending  completion  of  the  appeals 
procedure.  Ensign  also  requests  that  any 
interest  that  accrues  during  die  appeals 
procedure  be  waived  (if  refunds  are  not 
ultimately  waived). 

Ensign  asserts  that  several  equitable 
considerations  support  a  finding  that 
waiver  of  interest  is  in  the  public 
interest.  &isign  contends  that  producers 
have  been  prejudiced  by  the  delays  in 
the  prior  proceedings  and  iiave  suffered 
increased  refund  liabiUty  and  additional 
loss  dne  to  the  delays.  Ensign  also 
asserts  that  it  has  not  been  unjustly 
enriched  by  having  use  of  the  monies  at 
issue  since  it  was  merely  an 
intermediary  in  the  payment  of  these 
taxes. 

Ensign  also  maintains  that  waiver  of 
certain  overpaid  taxes  is  appropriate 
since  the  delay  in  the  Commission's 
decision  caused  the  overpayments  and 
Ensign's  attempts  to  recover  these 
arnotints  have  been  rejected  by  various 
counties.  Although  Ensign  may  appeal 
the  rejection  through  grievance 
procedures.  Ensign  believes  it  should 
not  be  required  to  institute  such 
proceedings  since  they  are  not  likely  to 
result  in  refunds  to  Ensign. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should,  on  or  before 
December  15, 1994,  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene. 

UteO.CMMi. 

Seavtaty. 

(FR  Doc.  94-29527  Filed  11^30-94;  «:4S  *m\ 

MLLMQ  CODE  S717-01-M 

[Doclat  Me.  CP9S-O4-O00I 

Koch  Gateway  Pipeline  Company; 
Request  Under  Blanliet  Autiiorization 

November  25, 1994. 

Take  notioe  that  on  November  21 . 
1994,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.O.  Box  1478, 
Houston.  Texas  77251-1478,  filed  in 
Docket  No.  CP95-94-000  a  request 
pursiumt  to  §§  157.205  and 
157.211(aK2j  of  the  Regulations  under 
the  Natural  Gas  Policy  Act  (18  CFR 
157.205  and  157.211)  for  authorization 
to  install  a  two-inch  tap  to  enable  Kodi 
Gateway  to  transport  natural  gas  to  serve 
Engelhard  Company  (Engelhard)  under 
Koch  Gateway's  ITS  Rate  Schedula 
Koch  Gateway  makes  such  a  request  all 
as  more  fiiUy  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Koch  Gateway  states  that  the 
estimated  volumes  proposed  to  be 
delivered  on  a  daily  basis  to  Engelhard 
would  be  800  MMBtu  and  the  peak 
would  not  exceed  1.800  MMBtu. 

Koch  Gateway  further  states  that 
Engelhard  requests  the  delivery  tap  in 
order  to  receive  intemiptible  natural  gas 
deliveries  directly  from  Koch  Gateway's 
system.  Such  deliveries  would  be  made 
by  or  on  behalf  of  marketers  and/or 
broker  who  sell  the  natural  gas  to 
Engelhard  and  arrange  for  transportation 
for  natural  gas  an  Koch  Gateway's 
system.  Koch  Gateway  requests 
authorization  to  install  the  two-inch  tap 
on  its  6"  Magnolia  Line  in  Rankin 
County,  Mississippi. 

Koch  Gateway  further  states  it  would 
install  the  tap  and  facilities  in 
compliance  with  18  CFR  Part  157, 
Subpart  F.  and  that  the  proposed 
facilities  would  not  a^ect  Koch 
Gateway's  ability  to  service  its  other 
existing  customers.  It  is  further  stated 
that  Engelhard  proposes  to  reimburse 
Koch  Gateway  lor  the  cost  of  the  tap  and 
provide  the  meter  station,  built  to  Koch 
Gateway's  specifications.  Koch  Gateway 
stat£s  the  estimated  cost  for  installation 
of  the  delivery  tap  and  computer  is 
$10,500. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  jnoposed  activity  shall  be  deemed  to 
be  authorized  efiactive  the  day  aAer  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  e  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Ges  Act 
Lois  D.  CasheH. 
Secrelaty. 

(FK  Doc  94-29528  Filed  11-30-94: 8:45  ami 
8IUJM0  OOOC  VtT-ftl-M 

[Docket  No.  nP9&-52-00(q 

Norttiem  Border  Pipeline  Company; 
Proposed  Clianges  in  FERC  Gas  Tariff 

November  25, 1994. 

Take  notice  that  on  November  22, 
1994.  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  t>ecome  part  of  Northern 
Border  Pipeline  Company's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1 ,  the 
foUowing  revised  staff  sheets: 

Thirtl  Reviled  Sheet  Number  156 
Fourth  Revised  Sheet  Number  157 
First  Revived  Sheet  Number  241 
Fint  Reviaed  Sheet  Number  278 
Third  Reviled  Sheet  Number  SIX) 
Fifth  Revised  Sfaset  Number  501 
Third  Reviaad  Siieet  Number  502 

Nortiiem  Border  states  that  the 
purpose  of  this  filing  is  (i)  to  revise  the 
Maximum  Rate  and  Minimum  Revenue 
Credit  under  Rate  Schedule  IT-1 ;  (ii)  to 
clarify  the  applicability  of  Subsection 
6.7  of  the  General  Terms  and  Conditions 
of  Northern  Border's  Tariff  to 
voliunetric  rate  capacity  releases,  and 
(iii)  to  update  the  index  of  Rate 
Schedule  IT-l  firm  shippers. 

None  of  the  herein  proposed  ciianges 
result  in  a  change  in  Northern  Border's 
total  revenue  requiremMit  due  to  its  cost 
of  service  form  of  tariff. 

Northern  Border  proposes  to  increase 
the  Maximum  Rate  from  4.090  cents  per 
100  Dekatherm-Miles  to  4.174  cents  per 
100  Dekatherm-Miles  and  to  increase 
the  Minimum  Revenue  Credit  from 
2.182  cents  per  100  Dekatherm-Miles  to 
2.316  cenU  per  100  Dekatherm-Miles. 
The  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  are  to  be 
effective  January  1. 1995  in  accordance 
with  Northern  Border's  Tariff  provisions 
under  Rate  Schedule  IT-1. 

Northern  Border  requests  that  the 
above  listed  tariff  sheets  be  made 
effective  January  1, 1995. 
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Northern  Bonier  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  omtracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
825  North  Capitol  Street  NE.. 
Washington.  D.C  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
2, 1994.  Protests  will  be  considered  but 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  CariwU. 
Secretary. 

(FR  Doc.  94-29529  Hied  11-30-94:  8:45  am) 
BILLMQ  CODE  6717-«1-M 


JMI 


(Dodiat  No.  RP95-&-001] 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

November  25, 1994. 

Take  notice  that  on  November  21. 
1994,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets  with  a  proposed  effective  date  of 
Novembers,  1994: 

r/jird  Revised  Volume  No.  1 
Substitute  Third  Revised  Sheet  No.  226 
Substitute  Third  Revised,  Sheet  No.  227 
Substitute  Second  Revised  Sheet  No.  229 
Substitute  Second  Revised  Sheet  No.  234 
Substitute  Original  Sheet  No.  237-B 
Substitute  Original  Sheet  No.  237-C 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  wth  the  Federal 
Energy  Regulatory  Commission's 
(Conunission)  directives  in  its  Order 
Accepting  Tariff  Sheets  Subject  to 
Rehmd  issued  November  4, 1994  in 
Docket  No.  RP95-5-000  (Order).  The 
Order  required  Northwest  Pipeline  ■ 
Corportion  (Northwest)  to  refile  certain 
tariff  language  in  its  General  Terms  and 
Conditions  relating  to  Northwest's 
October  6, 1994,  entitlement  and 
imbalhnce  filing. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RP95-5-000. 
upon  Northwest's  jurisdictional 
customers,  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C  20426.  in  accordance 


with  §  385.211  of  the  Commission's 

Rules  of  Pratice  and  Procedure.  All  such 

protests  should  be  filed  on  or  before 

December  2, 1994.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  fihng  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Caslwli. 

SecreJory. 

[FR  Doc.  94-29530  Filed  11-30^94;  8:45  am) 

BILLING  COOC  t717-«t-M 


[DocicBt  No.  CP95-79-00(q 

Northwest  Pipeline  Corporation; 
Request  Under  Blanket  Authorization 

November  25, 1994. 

Take  notice  that  on  November  15, 
1994.  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP95-79-O00  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  the  new  North  Puyallup  Meter 
Station  located  in  Pierce  County, 
Washington  under  the  certificate  issued 
in  Docket  No.  CP82-433-O00,  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  sUtes  that  the  proposed 
meter  station  will  be  used  to  deliver 
natural  gas  pursuant  to  a  transportation 
agreement  with  Washington  Natural  Gas 
Company  (Washington  Natural),  will  be 
installed  on  property  owned  by 
Northwest  and  will  have  a  design 
capacity  of  approximately  4.200  Dth  per 
day.  According  to  Northwest  the 
estimated  total  cost  of  the  North 
Puyallup  Meter  Station  is  approximately 
$585,400.  comprised  of  5260,300  for  the 
fee  properties  and  mainline  tap  facilities 
to  be  owned  by  Northwest,  plus 
$325,100  for  the  remaining  metering 
facilities  to  be  owned  by  Washington 
Natural. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission  s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  fUed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 


deemed  to  be  authorized  effsctive  Xho 

date  after  the  time  allowed  fx  filing  a 
protest.  If  a  protest  is  filed  and  not 
writhdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-29531  Filed  11-30-94;  8:45  ami 
BiUJNG  COOE  C717-01-M 


[Docket  Na  RP94-301-4)00| 

Stingray  Pipeline  Company;  Extension 
of  Informal  Setdement  Conference 

November  25, 1994. 

Take  notioe  that  the  informal 
settlement  conference  scheduled  in  this 
proceeding  for  December  6. 1994.  at 
10:00  ajn.,  has  been  extended  and  will 
be  convened  on  December  9. 1994,  at 
10:00  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  N.E..  Washington.  D.C.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party  as,  as  defined  by  18  CFR 
385.102(c)  (1994),  or  any  participant,  as 
defined  by  18  CFR  385.102(b)  (1994).  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regulations  at  18 
CFR  Part  214  (1994). 

For  additional  information,  please 
contact  Warren  C.  Wood  at  (202)  208- 
2091  or  Marc  G.  Denkinger  at  (202)  208- 
2215. 

Loii  D.  Cashey. 

Secretary. 

(FR  Doc  94-29532  FUed  11-30-^4;  8  45  am] 

BiuiNQ  CODE  snT-ti-ai 


[Docket  No.  RP9}-10e-O0q 

Texas  Gas  Transmission  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

November  25. 1994. 

Take  notice  that  on  November  21. 
1994.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  the  following 
revised  tariff  sheet,  with  an  effective 
date  of  November  1. 1994: 

Substitute  First  Revised  First  Rei-ised  Sheet 
No.  230 

Texas  Gas  states  that  this  filing  is 
made  to  supplement  Texas  Gas's 
October  31. 1994.  "Filing  to  hnplement 
Provisions  of  Stipulation  aed 
Agreement"  in  Docket  No.  RP93-106  in 
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accordance  with  Article  III,  Section  2,  of 
that  agreement. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers,  all 
parties  on  the  Commission's  official 
restricted  service  Ust  in  this  proceeding, 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  December 
2, 1994.  Protests  will  be  considered  by 
the  Commission  in  det    mining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
LoisD.CasheU. 
Secretary. 

(FR  Doc  94-29533  Filed  11-30-94;  8:45  ami 
BILUNQ  CODE  CTIT-ei-M 


[Docket  Nos.  RP94-1 1&-000,  et  al.] 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

November  23, 1994. 

Take  notice  that  an  informal 
settlement  conference  v\rill  be  convened 
in  the  above-captioned  proceeding  on 
December  6, 1994,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  piu^uant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 
1076,  or  Russell  B.  Mamone  (202)  208- 
0744. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-29534  Filed  11-30-94;  8:45  am) 

B)LUNG  CODE  6717-01-M 


[Docket  No.  ES95-13-00(q 

Old  Dominion  Electric  Cooperative; 
Notice  of  Application 

Novemlrar  25, 1994. 

Take  note  that  on  November  22, 1994, 
Old  Dominion  Electric  Cooperative 
("Old  Dominion"  or  "Applicant")  filed 
an  application  seeking  a  disclaimer  of 
jurisdiction  over  Old  Dominion's 
proposal  to  enter  into  a  tax-advantaged, 
cross-border  lease  of  certain  pollution 
control  eqmpment  at  the  Clover 
Generating  Station  or,  in  the  alternative, 
an  order  imder  section  204(a)  of  the 
Federal  Power  Act  authorizing  the 
Applicant  to  engage  in  the  proposed 
transaction  and  granting  an  exemption 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements. 

Any  persons  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should,  on  or  before 
December  7, 1994,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediu«  (18  CFR 
385.211  or  385.214).  All  protests  filed 
vn\h  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  the  parties  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  motions  to  intervene  in 
accordance  with  the  Commission's 
rules.  The  application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-29546  Filed  11-30-94;  8:45  am] 

BILUNQ  CODE  <717-01-M 
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[Docket  No.  ER94-41-000.  et  al.] 

Alat)ama  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  22, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alabama  Power  Company,  Southern 
Company  Services,  Inc.,  Gulf  Power 
Company,  Mississippi  Power  Company, 
Georgia  Power  Company 

[Docket  Nos.  ER94-41-000,  ER94-42-000, 
ER94-54-000.  ER94-55-000,  and  ER94-57- 
000] 

Take  notice  that  on  November  1, 
1994,  Southern  Company  Services,  Inc., 
acting  as  agent  for  Alabama  Power 
Company,  Georgia  Power  Company, 


Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  "Southern  Companies"), 
submitted  for  filing  supplemental 
information  in  the  above-referenced 
dockets. 

Comment  date:  December  6, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Vesta  Energy  Alternatives  Company 

[Docket  No.  ER94-1168-002] 

Take  notice  that  on  October  27, 1994, 
Vesta  Energy  Alternative  Company 
(Vesta)  filed  certain  information  as 
required  by  the  Commission's  July  8, 
1994,  letter  order  in  this  proceeding. 
Copies  of  Vesta's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

3.  Missouri  Public  Service 

[Docket  No.  ER94-1692-O001 

Take  notice  that  on  November  17, 
1994,  Missouri  Pubhc  Service  (MPS) 
tendered  for  filing  an  amendment  to  its 
fiUng  in  this  docket.  The  amendment 
consists  of  a  revised  Opportimity  Sales 
Tariff  and  revised  cost  support  for  the 
charges  imder  the  tariff.  MPS  states  that 
the  tariff  has  been  amended  in  response 
to  requests  by  the  Commission  Staff  and 
by  prospective  purchasers. 

MPS  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
modified  tariff  to  become  effective  on 
December  1, 1994. 

Comment  date:  December  6, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  Colorado 

[Docket  No.  ER95-159-000] 

Take  notice  that  on  November  4, 
1994,  Pubhc  Service  Company  of 
Colorado  tendered  for  fifing 
amendments  to  its  Service  Agreement 
No.  1  under  FERC  Electric  Tariff, 
Original  Volume  No.  1.  Under  the 
proposed  amendments  Pubhc  Service  is 
submitting  revisions  to  Exhibits  B  and 
C,  which  set  forth  points  of  delivery  and 
levels  of  power  and  energy  transmitted 
by  Platte  River  Power  Authority  and 
Public  Service  Company  of  Colorado, 
respectively.  These  amendments  will 
have  no  impact  on  the  rates  for  service 
under  this  agreement. 

Public  Service  requests  an  effective 
date  of  January  1, 1995  for  the  proposed 
amendments. 

Copies  of  the  filing  were  served  upon 
Platte  River  Power  Authority,  and  state 
jurisdictional  regulators  which  include 
the  PubUc  Utilities  Commission  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 


Comment  date:  December  6. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Conqiany 

i  Docket  No.  ER95-iea-000j 

Take  notice  that  on  November  4. 
1994.  Boston  Edison  Company  (Edison) 
tendered  for  fifing  a  supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Braintree  Electric  Light  Department 
(Reading),  under  its  FERC  Electric 
Tariff,  Original  Volume  No.  IV,  Non- 
Finn  lYensmission  Service  (the  Tariff) 
The  required  Exhibit  A  specifies  the 
amount  and  duration  of  transmission 
service  required  by  Braintree  under  the 
Tariff 

Edison  states  that  it  has  ser\'ed  the 
filing  on  Braintree  and  on  the 
Massadhusetts  Etepartment  of  Public 
Utilities. 

Edison  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates, 
November  1. 1994. 

Comment  date:  December  6, 1994.  in 
accordance  with  Standard  Paragraph  E 
dl  the  end  of  this  notice. 

6.  Boston  Edison  Company 

I  Docket  No.  ER95-1 61-000) 

Take  notice  that  on  November  4. 
1994.  Boston  Edison  Company  (Edison) 
tendered  for  filing  a  supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Reading  Municipal  Light  Department 
(Reading),  under  its  FERC  Electric 
Tariff.  Original  Volume  No.  IV,  Non- 
Firm  Transmission  Service  (the  Tariff) 
The  required  Exhibit  A  specifies  the 
amount  and  duration  of  transmission 
service  required  by  Reading  under  the 
Tariff 

Edison  states  that  it  has  served  the 
i\  1  i  ng  on  Rea  d  ing  and  on  the 

Massachusetts  Department  of  Public 
UtiUties. 

Edison  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates. 
November  1, 1994. 

Comment  date:  December  6.  1994.  iu 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service 
CorporatioD 

|Dt>cket  No.  ER95-1 62-000] 

Take  notice  that  on  November  4. 
1994.  Wisconsin  PubUc  Ser\'ice 
Corporation  tendered  for  filing  executed 
ser\'ice  agreements  with  Wisconsin 
Power  and  Light  and  Dair\'land  Power 


Cooperative,  under  its  CS-1 
Coordination  Sales  Tariff 

Comment  date:  December  6, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  Corporation 

[Docket  No.  ER95-164-000] 

Take  notice  that  on  November  4. 
1994.  Florida  Power  Corporation 
(Florida  Power)  filed  a  replacement  of 
Supplement  No.  2  to  the  service 
agreement  between  Florida  Power  and 
Seminole  Electric  Cooperative,  Inc. 
(Seminole)  under  Florida  Power's  T-1 
Transmission  Tariff.  Supplement  No.  2 
provides  for  the  provisions  of  wheeling 
services  to  an  additional  point  of 
interconnection  between  the  Florida 
Power  and  Seminole  systems.  The 
replacement  Supplement  No.  2  makes 
only  two  changes  in  the  terms  and 
conditions  of  the  original  Supplement 
No.  2  currently  on  file  with  the 
Commission:  (1)  It  changes  the  billing 
demand  to  2.555  kW  for  1994  and 
establishes  a  formula  for  calculating 
billing  demand  for  subsequent  vears.  (2) 
It  makes  the  term  of  the  contract  open- 
ended  but  subject  to  termination  on  60- 
days'  notice. 

Florida  Power  requests  waiver  of  the 
notice  requirement  to  permit  the 
replacement  Supplement  No.  2  to  be 
effective  January  1.  1994. 

Comment  date:  December  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PacifiCorp 

(Docket  No.  ER95-165-000J 

Take  notice  that  on  November  4, 
1994.  PacifiCorp.  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35. 
supplements  to  PacifiCorp  Rate 
Schedule  FERC  No.  262.  PacifiCorp 
requests  that  the  Commission  grant  a 
waiver  of  its  prior  notice  requirements 
in  accepting  the  supplements  for  filing. 
Copies  of  this  filing  were  supphed  to 
Western  Area  Power  Administration, 
the  Public  Utility  Commission  of 
Oregon,  the  Utah  Public  Service 
Commission  and  the  Washington 
Utilities  and  Transportation 
Commission. 

Comment  date:  December  6,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Company 

[Docket  No.  ERg-S-iee-OOOl 

Take  notice  that  on  November  7. 
1994.  Florida  Power  Corporation  (FPC) 
tendered  for  filing  an  amendment  which 
adds  Service  Schedule  X  to  its 
Interchange  contract  with  Oglethorpe 
Power  Corporation.  Service  Schedule  X 


provides  for  FPC  to  sell  to  Oglethorpe 
iion-firm  energy  to  meet  the  pumping 
energy  requirements  of  Oglethorpe's 
Rocky  Moimtain  Pumped  Storage  Hydro 
Facility  and  for  Oglethorpe  to  sell  to 
FPC  energy  fi^m  that  facilitv. 

FPC  proposes  to  make  the'  amendment 
effective  on  October  13, 1994,  the  date 
on  which  service  is  to  commence  under 
the  Ser\'ice  Schedule.  FPC  states  waiver 
of  the  Commission's  notice 
requirements  is  appropriate  because  the 
Service  Schedule  will  permit 
Oglethorpe  to  reduce  its  costs  of  eneigy 
purchased  fi-om  FPC.  FPC  states  that 
copies  of  its  fifing  have  been  served 
upon  Oglethorpe  and  the  Public  Service 
Commissions  of  Georgia  and  Florida. 

Comment  date:  December  6, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-169-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
on  November  7,  1994.  tendered  for  fifing 
an  agreement  between  Niagara  Mohawk 
and  Catex  Vital  Electric  Licorporated 
(Catex)  dated  October  26. 1994. 
providing  for  certain  transmission 
services  to  Catex. 

Copies  of  this  filing  were  served  upon 
Catex  and  the  New  York  Slate  Public 
Service  Commission. 

Comment  date:  December  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Potver 
Corporation 

[Docket  No.  ER95-1 70-000) 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
on  November  7.  1994.  tendered  for  fifing 
an  agreement  between  Niagara  Mohawk 
and  New  England  Power  Company 
(.NJEPCo)  dated  October  28.  1994.  ' 
providing  for  certain  transmission 
services  to  NEPCo. 

Copies  of  this  filing  were  ser\ed  upon 
NEPCo  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  December  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Detroit  Edison  Company 

(Dockel  .\o.  ER9.S-1 79-000) 
Take.noUce  that  on  Noi-cmber  7. 

1994.  Detroit  Edison  Company  tendered 

for  filing  worksheet  calculations  for 

payments  made  to  wholesale  customers 

for  the  third  quarter  of  1994. 
Comment  date:  December  6.  1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 
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14.  Associated  Power  Services,  Inc. 

[Docket  No.  ER95-7-0001 

Take  notice  that  on  November  7, 
1994,  Associated  Power  Services,  Inc. 
tendered  for  Gling  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  6, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-29540  Filed  11-30-94;  8:45  am) 
BH.LINQ  CODE  f717-01-P 

[Docket  No.  EC9&-6-000,  et  al.] 

Virginia  Electric  &  Power  Co.,  et  al; 
Electric  Rate  and  Corpo.  ite  Regulation 
Filings 

November  23, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Virginia  Electric  and  Power 
Company 

(Docket  No.  EC95-5-0001 

Take  notice  that  on  November  14, 
1994,  Virginia  Electric  and  Power 
Company  (Apphcant)  filed  an 
appUcation  pursuant  to  §  203  of  the 
Federal  Power  Act  with  the  Federal 
Energy  Regulatory  Commission  for 
authorization  to  acquire  from  N.B. 
Partners,  Ltd.  and  merge/consolidate 
into  its  electric  system  certain  electrical 
facilities  located  in  Grant  County,  West 
Virginia.  The  purchase  price  is 
estimated  to  be  $26,543,000  if  the 
transaction  is  closed  on  December  31, 
1994,  and  $26,419,000  if  it  is  closed  on 
March  1, 1995. 

Apphcant  is  incorporated  imder  the 
laws  of  the  State  of  Virginia  with  its 
principal  business  office  at  Richmond, 


Virginia  and  is  qualified  to  transact 
business  in  the  states  of  Virginia  and 
North  Carolina.  Applicant  is  engaged, 
among  other  things,  in  the  business  of 
generation,  distribution  and  sale  of 
electric  energy  in  substantial  portions  of 
the  states  of  Virginia  and  northeastern 
North  Carolina. 

Applicant  represents  that  the 
proposed  sales  of  these  facilities  will 
facilitate  the  efficiency  and  economy  of 
operation  and  service  to  the  pubUc  by 
reducing  the  Applicant's  cost  of  power 
from  the  facilities  to  be  acquired  and  by 
assuring  continuity  of  operation  of  those 
facilities. 

Comment  date:  December  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  EC95-6-O00] 

Take  notice  that  on  November  16, 
1994.  San  Diego  Gas  &  Electric 
Company  "(SDG&E)  submitted  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authority  to 
effect  a  "disposition  of  facilities"  that 
would  be  deemed  to  occur  as  a  result  of 
a  proposed  corporate  restructuring,  all 
as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  application  states  that  the 
proposed  restructuring  would  be 
accomplished  through  the  creation  of  a 
holding  company  of  which  SDG&E 
would  become  a  subsidiary.  It  is  stated 
that  the  proposed  restructuring  is 
intended  to  position  SDG&E  for  electric 
utility  restructuring,  increase  financial 
flexibihty,  and  better  insulate  utility 
customers  from  the  risks  of  non-utility 
enterprises.  The  restructuring,  it  is  said, 
will  not  affect  jurisdictional  facilities, 
rates,  or  services. 

Comment  date:  December  16, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  KES  Jamaica,  L.P. 

(Docket  No.  EG95-12-0001 

On  November  22, 1994,  KES  Jamaica. 
L.P.,  a  Delaware  limited  partnership 
("Apphcant"),  with  its  principal 
executive  office  at  500  Sansome  Street. 
Suite  800.  San  Francisco,  California 
94111,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  will  own  and  operate  an 
approximately  42.3  megawatt  oil-fired, 
dispatchable  electrical  generating 
facihty  located  in  Montego  Bay, 
Jamaica.  The  entire  net  energy  output  of 


such  facihty  will  be  sold  by  Applicant 
on  a  wholesale  basis  to  the  Jamaica 
Public  Service  Company  Limited,  a 
Jamaican  utiUty  company,  pursuant  to  a 
power  purchase  agreement  between 
Applicant  and  such  utility. 

Comment  date:  December  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

4.  Northern  States  Power  Company 
(Minnesota ) 

Northern  States  Power  Company 
(Wisconsin) 

(Docket  No.  ER95-147-0001 

Take  notice  that  on  November  2, 
1994,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  the  existing  Exhibit  VII  and 
revised  Exhibits  VIl  and  IX  to  the 
Agreement  to  Coordinate  Planning  and 
Operations  and  Interchange  Power  and 
Energy  Between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin). 

Exhibit  VII  sets  forth  the  specification 
of  the  rate  of  return  on  common  equity 
to  determine  the  overall  cost  of  capital. 
The  return  on  common  equity  for 
calendar  year  1995  is  the  same  as  that 
used  for  1994. 

Exhibit  VIII  sets  forth  the 
specification  of  average  monthly 
coincident  peak  demands  for  calendar 
year  1995  for  each  of  the  Companies.  A 
statement  of  the  impacts  of  these 
coincident  peak  demands  on  each 
company  has  been  filed.  These 
coincident  peak  demands  were 
determined  upon  three  year  data 
consisting  of  18  months  actual  and  18 
months  projected.  The  change  from  the 
use  of  the  average  of  the  12  monthly 
peak  demand  allocation  method  to  the 
use  of  the  36  months  was  approved  in 
Docket  No.  ER87-279-000. 

Exhibit  IX  sets  forth  a  specification  of 
depreciation  rates  certified  by  the 
Wisconsin  Public  Service  Commission 
(PSCW)  and  the  depreciation  rates 
currently  proposed  to  and  pending 
before  the  Minnesota  Pubhc  Utilities 
Commission  (MPUC).  A  statement  of  the 
impact  of  the  depreciation  rates  on  each 
company  has  been  filed. 

The  NSP  Companies  request  an 
effective  date  of  January  1, 1995,  for  this 
fiUng.  Copies  of  the  filing  letter  and 
Exhibits  VII,  VIII  and  IX  have  been 
served  upon  the  wholesale  and 
wheeling  customers  of  the  Companies. 
Copies  of  the  filing  have  been  mailed  to 
the  State  Commissions  of  Michigan, 
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Minnesota,  North  Dakota,  South  Dakota 
and  Wisconsin. 

Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

(Docket  No.  ER95-167-000J 

Take  notice  that  on  November  7, 
1994.  Boston  Edison  Company  tendered 
for  filing  a  replacement  Schedule  V  to 
the  contract  Demand  Agreement 
between  Boston  Edison  and  Town  of 
Braintree  Electric  Light  Department 
(Braintree).  The  Contract  Demand 
Agreement  was  accepted  for  filing  in 
Docket  No.  ER94-1 222-000.  effective 
November  1. 1994.  The  revised 
Schedule  V  makes  only  minor  changes 
in  the  amount  of  capacity  entitlements 
and  contracts  fisted  on  that  Schedule 
and  makes  no  other  changes  in  the 
Contract  Demand  Agreement. 
Specifically,  Schedule  V  makes  no 
changes  in  rates  imder  the  Contract 
Demand  Agreement. 

Boston  Edison  respectfully  requests 
wjiiver  of  the  notice  requirement  to 
permit  the  replacement  Schedule  V  to 
take  effect  one  day  after  this  filing,  or 
November  8. 1994.  Good  cause  exists  to 
grant  this  waiver  under  Section  35.11  of 
the  Commission's  regulations.  If  the 
Commission  does  not  grant  the  waiver. 
Boston  Edison  requests  an  effective  date 
of  January  6.  1995.  sixty  days  from  the 
date  of  this  submission  for  filing. 

Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Boston  Edison  Company 

(Docket  No.  ER95-168-000]     • 

Take  notice  that  on  November  7, 
1994,  Boston  Edison  Company  (Edison) 
tendered  for  filing  an  amendment  to  the 
hiterconnection  Agreement  between 
Edison  and  Braintree  Electric  Light 
Department  (Braintree).  The 
Interconnection  Agreement  is 
designated  as  Rate  Schedule  FPC  No. 
112.  The  amendment  pertains  to  the 
relocation  of  the  Grove  Street 
interconnection. 

Edison  states  that  it  has  served  the 
filing  on  Braintree  and  on  the 
Massachusetts  Department  of  Pubhc 
Utilities. 

Edison  requests  that  the  amendment 
become  effective  on  Janueuy  7.  1995. 

Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duke  Power  Company 

(Docket  Na  ER95-1 71-000] 

Take  notice  that  on  November  8, 
1994,  Duke  Power  Company  (Duke), 


filed  a  Contract  for  the  Purchase  and 
Sale  of  Electric  Capacity  and  Energy 
between  Enron  Power  Marketing,  hic. 
(EPMI)  and  Duke.  The  Contract  provides 
for  transactions  between  the  parties 
involving  Limited  Term  Power.  Short 
Term  Power,  and  Economy  Interchange. 
Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Power,  Inc. 

(Docket  No.  ER95-1 72-000] 
Take  notice  that  on  November  9, 

1994,  Entergy  Power,  hic.  (EPI), 

tendered  for  filing  an  Interchange 

Agreement  with  the  Tennessee  Valley 

Authority. 
EPI  requests  an  effective  date  for  the 

Interchange  Agreement  that  is  sixty  (60) 

days  after  the  date  of  filing,  in 

accordance  with  §  35.11  of  the 

Commission's  regulations. 
Comment  date:  December  7, 1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

9.  New  England  Power  Company 

(Docket  No.  ER95-1 73-000) 

Take  notice  that  on  November  9, 
1994,  New  England  Power  Company 
filed  a  request  for  permission  to 
withdraw  its  filing  in  this  docket. 

Comment  date:  December  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER95-1 75-000] 

Take  notice  that  on  November  9. 
1994,  Virginia  Electric  and  Power 
Company  (Virginia  Power)  tendered  for 
filing  a  Service  Agreement  between  Old 
Dominion  Electric  Cooperative  and 
Virginia  Power,  dated  October  25,  1994, 
under  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Old  Dominion  Electric 
Cooperative  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  7.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MidAmerican  Enei^y  Company 

(Docket  No.  ER95-1 88-000] 

Take  notice  that  on  November  14. 
1994.  MidAmerican  Energy  Company 


(MidAmerican)  tendered  for  filing  three 
transmission  tariffs:  A  network 
integration  service  tariff;  a  firm  point-to- 
point  transmission  service  tariff;  and  a 
non-firm  point-to-point  transmission 
service  tariff.  MidAmerican  proposes 
that  these  three  tariffs  become  effective 
upon  the  merger  of  Iowa-Illinois  Gas 
and  Electric  Company  (Iowa-Illinois). 
Midwest  Resources  Inc..  and  Midwest 
Power  Systems  Inc.  (Midwest  Power) 
with  and  into  MidAmerican. 

Copies  of  this  filing  have  been  served 
on  the  Illinois  Commerce  Commission, 
the  Iowa  Utihties  Board,  the  South 
Dakota  Pubhc  Utilities  Commission,  and 
the  current  wholesale  requirements 
customers  of  Iowa-Illinois  and  Midwest 
Power. 

Comment  date:  December  7.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Rochester  Gas  and  Electric 
Company 

(Docket  No.  ER95-189-.O00] 

Take  notice  that  on  November  14. 
1994.  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
a  Service  Agreement  for  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  between 
RG&E  and  New  England  Power 
Company.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  RG&E's  FERC  Electric  Rate 
Schedule.  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Diocket  No.  ER94-1279. 
RG&E  also  requested  waiver  of  the  60- 
day  notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  fifing  has  been  served 
on  the  Pubhc  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  December  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Appalachian  Power  Company 

(Docket  No.  ER95-1 90-000] 

Take  notice  that  on  November  14, 
1994,  Appalachian  Power  Company 
(APCo),  tendered  for  filing  with  the 
Commission  four  (4)  Addenda  to  the 
existing  Electric  Service  Agreements 
(ESAs)  in  effect  between  APCo  and. 
respectively,  the  Cities  of  Bedford, 
Danville  and  Martinsville,  Virginia,  and 
the  Town  of  Richlands,  Virginia 
(collectively,  the  Virginia  Municipals), 
which  effectuate  the  Virginia 
Municipals'  assignment  of  a  portion  of 
their  ESAs  to  the  Blue  Ridge  Power 
Agency  (Blue  Ridge). 

APCo  proposes  an  effective  date  of 
January  15. 1995,  and  states  that  a  copy 
of  the  filing  was  served  upon  the 
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Virginia  Mvnicipols  aiul  the  Vir^nia 
State  Corporation  Coramission. 

Comment  date:  December  7. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Company 

(Docket  No.  ER95-191-000) 

Take  notice  that  on  November  14, 
1994,  Northeast  UUhties  Service 
Company  (NUSCO).  on  behalf  of  the 
Northeast  UtiUties  System  Companies, 
filed  an  amendment  to  a  Service 
Agreement  for  firm  transmission  service 
to  MASSPOWER  under  NUSCO's  Tariff 
No^  1.  The  amendment  provides  only  for 
a  change  in  a  debvery  point  for  a  shcHt 
period  of  time. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
debvered  to  MASSPOWER. 

Comment  date:  December  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  O.  Cadieil, 
Secretary. 
IFR  Doc.  94-29542  RIed  11-30-94;  8:45  a.-ii| 
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project  Nos.  11157-001,  at  aL) 

Hydroelectric  Applications  [Rugraw, 
Inc.,  et  al.];  Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Typ)e  of  AppHcation:  Major 
License  (Tendered  Notice). 

b.  Project  No.:  11157-001. 

c.  Date  filed:October  28, 1994. 

d.  Applicant:  Rugraw,  Inc. 

e.  Name  of  Project;  Lassen  Lodge. 

L  Location:  On  the  South  Fork  Battle 
Creek,  in  Tehama  County,  California. 


g.  Filed  Pursuant  to:  Fedetal  Power 
Act  16  \JS,C  §§  791(a)-825(r). 

h.  Apphcant  Contact:  Pranz  J. 
Rudolph,  President^  or  Matthias  Peter, 
Rugraw,  bic.  6935  Pine  Drive, 
Anderson.  CA  96007,  (916)  243-2914. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202)  219-2843. 

j.  The  project  would  consist  of:  (1)  A 
10-foot-high  reinforced  concrete  gravity 
dam  about  150  feet  upstream  of  the  Old 
Highway  No.  36  bridge;  (2)  an  intake 
structure  at  the  south  embankment;  (3) 
a  pressurized  steel  penstock  about 
18,300  feet  long;  (4)  a  powerhouse  with 
an  installed  capacity  of  5  megawatts;  (5) 
a  20.8-kilovolt  transmission  line;  (6)  a 
tailrace;  and  (7)  other  apnurtenances. 

k.  Under  Section  4.32(b)(7)  of  the 
Commission's  regidations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  ai^hcant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
appbcation  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

2  a.  Type  of  AppUcation:  Original 
License  for  Major  Project. 

b.  Project  No.:  11495-000. 

c.  Date  filed:  August  26, 1994. 

d.  Apphcant:  Nooksack  River  Hydro 
Inc.,  Bethel,  WA. 

e.  Name  of  Project:  Clearwa^r  Creek 
Hydroelectricity. 

f.  Location:  Cta  Clearwater  Creek,  near 
Deming,  Whatcom  County,  WA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact;  Mr.  Lon  Covin, 
Hydro  West  Group  Inc.,  1422-1 30th 
Avenue  NE.,  Bellevue.  WA  98005,  (206) 
455-0234. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri.  P.E.,  (202)  219-2847. 

i.  Deadline  Date:  January  27,  1995. 

k.  Status  of  Environmental  Analysis: 
The  apphcation  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D8. 

1.  Description  of  Project;  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high,  75-foot-long  concrete 
diversion  weir  with  a  crest  elevation  of 
1,665  feet  (msl);  (2)  a  40-foof-wide,  80- 
foot-long,  and  18- foot- high  concrete 
intake  structure;  (3)  a  63-inch-diameter, 
8,785-foot-long  steel  penstock;  (4)  a  48- 
foot-wide,  48-foot-lang,  and  35-foot-high 
concrete  powerhouse  equipped  with  a 
turbine  generator  unit  with  a  rated 
capacity  of  6.0  MW;  (5)  a  80-foot-long 
tailrace;  (6)  a  35-Kv,  11.4-mile-long 
transmission  line;  and  (7)  appurtenant 
facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utllitv. 


n.  This  notice  also  consists  oi  the 
following  standard  paragraphs:  A2,  A9, 
Bl.andDS. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Caphol  Street.  NE.,  Room 
3104,  Washington,  DC  2t)426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and   ' 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

3  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  3574-004. 

c.  Date  filed:  October  18, 1993. 

d.  Applicant:  Continental  Hydro 
Corporation. 

e.  Name  of  Project:  Tiber  Dam 
Hydroelectric  Project. 

f.  Location:  At  the  U.  S.  Department 
of  the  Interior,  Bureau  of  Reclamation's 
Tiber  Dam,  on  the  Marias  Riv«  in 
Liberty  County,  Montana.  Township  30 
North,  Range  5  East,  Sections  28,  29,  32, 
and  33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  L. 
Winship,  Vice  President,  Continental 
Hydro  Corporation,  745  Atlantic 
Avenue.  10th  Floor.  Boston,  MS  02111- 
2735.  (617)  357-9029. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 

j.  Deadline  Date:  See  attached 
paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
The  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The 
proposed  project  would  utihze  releases 
from  the  existing  Tiber  Dam  and  Lake 
Elwell  and  would  consist  of:  (1)  A  6- 
foot-diaraeter.  105-foot-long  steel 
penstock  connecting  to  the  existing  river 
outlet  pipe;  (2)  a  52.5-foot-long.  35.7- 
foot-wide  powerhouse  adjacent  to  the 
existing  stilling  basin,  containing  a 
generating  unit  Avith  an  installed 
capacity  of  7.5  megawatts;  (3)  a  tailrace 
channel  returning  flows  to  the  river:  and 
(4)  a  115-KV,  1.0-mile-long 
transmission  line  cormecting  to  an 
existing  Western  Area  Power 
Administration  substation. 

m.  Purpose  of  Project:  Power 
generated  at  the  project  will  be  sold  to 
Montana  Power  Company  or  another 
utility  in  the  area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  an«l 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 


and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  Room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

4  a.  Type  of  AppUcaUon:  Surrender  of 
Exemption. 

b.  Project  No:  8679-004. 

c.  Date  Filed:  October  28, 1994. 

d.  Applicant:  Sequoia  Land  &  Power, 
Inc. 

e.  Name  of  Project:  Sequoia  Ranch. 

f.  Location:  Middle  Fork  Tule  River, 
in  Tulare  County.  California.  T.  20  S   R 
29  E.,  and  Tps.  21  S.,  Rs.  29,  30  E.. 
MDM. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bruce  W. 
Borror,  Sequoia  Land  &  Power.  Inc.. 
Route  2.  Box  300.  Springville.  CA 
93265.  (209)  539-2351. 

i.  FERC  Contact:  Mr.  Mark  R.  Hooper 
(202)  219-2680. 

j.  Comment  Date:  December  30.  1994. 

k.  Description  of  Proposed  Action: 
AppUcant  states  that  capital  is  lacking 
to  complete  the  partially  constructed 
project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl 
and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11505-000. 

c.  Date  Filed:  November  9,  1994. 

d.  Applicant:  Summit  Hydropower. 
Inc. 

e.  Name  of  Project:  Winsor  Dam 
Hydro  Project. 

f.  Location:  On  the  Swift  River  in 
Hampshire,  FrankUn,  and  Worcester 
Counties.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Duncan  S. 
Broach,  92  Rocky  Hill  Road,  Woodstock 
CT  06281,  (203)  974-1803. 

i.  FERC  Contact:  Ed  Lee,  (202)  219- 
2809. 

j.  Comment  Date:  January  30, 1995. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  exisUng 
2.900-foot-long  Windsor  Dam;  (2)  an 
existing  25,216-acre  reservoir;  (3)  a 
proposed  water  intake;  (4)  a  proposed 
powerhouse  containing  a  single  1200 
Kw  generating  unit;  (5)  a  proposed  2.4- 
Kv  or  equivalent  transmission  line;  and 
(6)  appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
generation  would  be  3.700  Mwh  and 
that  the  cost  of  the  studies  under  the 


pennit  would  be  $43,000.  The  dam  and 
water  rights  are  owned  by  the 
Metropohtan  District  Commission,  20 
Somerset  Street,  Boston.  MA  021108. 
The  project  equipment  is  owned  and 
operated  by  the  Massachusetts  Water 
Resource  Authority,  Division  Director  of 
Water  Works,  Charleston  Navy  Yard. 
100  First  Avenue.'Boston.  MA  02129. 
All  power  generated  would  be  sold  to 
Massachusetts  Electric. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A5. 
A7,  A9.  AlO,  B.  C  and  D2. 


Standard  Para^aphs 

A2.  Development  Application— Any 
qualified  applicant  desiring  to  file  a 
competing  apphcation  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadhne  date  for  the 
particular  application,  a  competing 
development  apphcation.  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A3.  Development  Application— Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  apphcation.  a  competing 
development  appbcation,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for 
preliminary  permits  uill  not  be 
accepted  in  response  to  this  notice. 
A4.  Development  Apphcation — 
Public  notice  of  the  fiUng  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  fihng  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compUance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Prehminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  apphcation,  to  the 
Commission  on  or  before  the  specified 


comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  apphcation.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any 
quahfied  development  applicant 
desiring  to  file  a  competing 
development  apphcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  apphcation,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
apphcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  apphcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
apphcation  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  apphcant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  apphcation 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
apphcation  (specif)-  which  tj^pe  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcant(s)  named  in  this 
pubhc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  prehminary  permit 
with  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Apphcant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  apphcation  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inten-ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.Any  comments 
protests,  or  motions  to  inten-ene  must 
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be  received  on  or  beforo  the  specified 
comment  date  for  the  particular 
application. 
Bl.  Protests  or  Motions  to  Intervene — 

Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211.  and  385.214.  hi  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  moticm 
to  intervene  in  accordance  with  the    - 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intwvene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 

C  Fiung  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS'.  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION', 
"COMPETING  APPUCATION", 
"PROTEST'.  "MOTION  TO 
INTERVENE '.  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to    . 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  applioetioiL 

Cl.  Filing  ana  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDA"nONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E,  Washington. 
D.C  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 


fitun  the  Appbcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

D8.  Filing  and  Service  of  Responsive 
Documents — ^The  appUcation  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditi(Mis,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the  - 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST*  or 
"MOTION  TO  INTERVENE."  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCA'nON,"  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  teiepbone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  tlmnigh  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  appbcant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  numb«'  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director.  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

DlO.  Fifing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  aiialysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
i  ecommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991.  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (January  17. 
1995  for  Project  No.  3574-004).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 


date  of  this  notice  (February  28. 1995  for 
Project  No.  3574-004). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  shoMring  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
•••PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  appbcant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
appUcation  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  November  25, 1994,  Washingtoo. 
D.C. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc  94-29543  Filed  11-30-94;  8:45  am] 

BILUN6  CODE  6717-01-^ 

[Docket  No.  CP95-71-000.  et  al.] 

NorAm  Gas  Transmission  Company,  et 
al.;  Natural  Gas  Certificate  FiUngs 

November  23, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP95-71-0001 

Take  notice  that  on  November  14, 
1994.  NorAm  Gas  Transmission 
Company  (NGT).  1600  Smith  Street. 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP95-71-000  a  request  pursuant  to 


SecUons  157.205  and  157.216  of  the 
Commission  s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.218)  for  authorization  to  abandon 
certain  faciUties  in  Arkansas  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

NGT  proposes  to  abandon  in  place 
Line  KM-35,  a  2  inch  diameter  line 
approximately  541  feet  in  length,  and 
metering  facilities  located  thereon  in 
Section  2,  Township  14  South,  Range  17 
VVest,  Ouactiiia  County,  Aitansas.  The 
line  and  metenng  facilities  were 
originally  installed  in  1941  and 
certificated  in  Docket  No.  G-252  to 
provide  service  to  Arkla,  a  division  of 
NorAm  Energy  Corp  for  deUveries  to 
Arkla's  customer,  WilUams  Roofing  Co., 
and  more  recently,  Celotex.  Arkla  has 
extended  its  existing  distribution 
faciUties  from  the  Camden  townborder 
to  the  Celotex  plant  and  has  requested 
that  NGTs  facilities  be  removed. 

NGT  states  that  the  line  will  be 
abandoned  in  place  and  cut  and  capped 
at  the  point  where  it  intersects  with 
Line  1^-8  and  all  above  ground 
facilities  will  be  removed.  All  work  will 
be  done  on  an  existing  right-of-way. 

Comment  date:  January  9, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP95-88-O00] 

Take  notice  that  on  November  11, 
1994.  Panhandle  Eastern  PipeUne 
Company  (Panhandle),  P.O.  Box  1642. 
Houston,  Texas  77251-1642  filed  in 
Docket  No.  CP95-88-000  a  request 
pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  an  existing 
deUvery  point  and  appurtenant  facilities 
as  jurisdictional  facilities  in  Vermillion 
County,  Indiana,  under  Panhandle's 
blanket  certificate  issued  in  Docket  Nos 
CP86-585-000  and  CP83-83-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  convert  the 
authorization  of  the  subject  facilities 
from  NGPA  Section  311  to  NGA  Section 
7  in  order  to  use  the  deUvery  point  for 
ti-ansportation  services  rendered  under 
Panhandle's  blanket  certificates. 
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Comment  date:  January  9, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmission  Company 

(Docket  No.  CP95-8&-0001 

Take  notice  that  on  Nov«nber  18, 
1994,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street,  P.O. 
Box  1188,  Houston.  Texas  77251-1188. 
filed  in  Docket  No.  CP95-89-0O0  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  construct  and  operate  a 
new  natural  gas  delivery  point,  located 
in  Polk  County,  Florida  under  FGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-553-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  aU  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

FGT  proposes  to  construct  and 
operate  a  new  meter  station  and 
approximately  50  feet  of  6-inch  lateral 
fine  through  which  it  would  deUver  gas 
to  Panda-Kathleen,  L.P.  (Panda- 
Kathleen)  for  use  in  a  combined-cycle 
cogeneration  plant.  FGT  states  that  it 
would  deUver  17,260  MMBtu  of  gas  on 
an  average  day  and  6,300.000  MMBtu  of 
gas  per  year  to  Panda-Kathleen  under 
new  interruptible  and  released  finn 
transportation  service  agreements.  FGT 
mentions  that  Panda-Kathleen  would 
reimburse  FGT  for  all  construction 
costs,  estimated  to  be  $158,580. 

Comment  date:  January  9, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Company 

(Docket  No.  CP35-91-O00J 

Take  notice  that  on  November  18. 
1994,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243.  filed  in  Docket  No. 
CP95-91-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  an  interconnecting  tap  and 
appurtenant  facilities  to  permit  the 
Holland  Board  of  PubUc  Works  (Holland 
BPW)  to  make  deliveries  to  electric 
generating  plants  in  the  City  of  Holland, 
Michigan,  under  ANR's  blanket 
certificate  issued  in  Docket  No.  CP82- 
480-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
fortii  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

ANR  proposes  to  construct  and 
operate  the  interconnection  to  Holland 


BPW  in  order  to  make  deliveries  of  up 
to  46,500  Mcf  of  gas  per  day  under 
ANR's  Rate  Schedule  ITS.  It  is  estimated 
that  the  cost  of  constructing  the 
faciUties  will  be  $69,500.  It  is  stated  that 
the  volumes  to  be  delivered  will  be 
within  Holland  BPW's  certificated 
entitlement  fiT>m  ANR.  It  is  asserted  that 
the  proposed  construction  and 
operation  of  the  interconnecting 
faciUties  wiU  have  no  adverse  impact  on 
ANR's  peak  day  deliveries  and  that  the 
deUyeries  can  be  made  without 
detriment  or  disadvantage  to  any 
existing  customer  of  ANR. 

Comment  date:  January  9. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Atlantic  Gas  Systems,  Inc. 

[Docket  No.  CP95-92-0001 

Take  notice  that  on  November  18. 
1994,  Atiantic  Gas  Systems,  Inc. 
(Atlantic).  600  Seventeenth  Street, 
Denver,  Colorado,  80202,  filed  an 
appUcation  in  Docket  No.  CP95-92-000 
pursuant  to  Section  7(c)  of  die  Natural 
Gas  Act  and  Subpart  A  of  Part  157  and 
Subpart  G  of  Part  284  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  and  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  Atlantic  to:  (1)  engage  in  the 
transportation  of  natural  gas  in 
interstate  commerce  as  a  natural  gas 
company,  (2)  operate  existing  pipeline 
facilities  as  a  smaU  interstate  cormecting 
pipeUne,  (3)  instaU  compression 
facilities  required  to  operate  the 
pipeline,  (4)  transport  natural  gas  on  a 
self-implementing  basis  with  pre- 
granted  abandonment,  and  (5)  charge 
initial  rates  for  transportation  through 
the  pipeline  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  AUantic  is  a  ti-ade 
name  in  West  Virginia  for  Nvcotex  Gas 
Transport,  Inc.,  a  privately-held 
Colorado  corporation  authorized  to  do 
business  as  Atlantic  in  West  Virginia. 
Atlantic  has  recently  contracted  to 
purchase  fixim  Mountaineer  Gas 
Services.  Inc.  (Mountaineer),  a  West 
Virginia  intrastate  pipeUne,  865  feet  of 
10-inch  diameter  pipe  located  in  Cabell 
County.  West  Virginia  which  links  the 
systems  of  Columbia  Gas  Transmission 
Corporation  (Columbia)  and  Tennessee 
Gas  Pipeline  Company  (Tennessee). 
Atlantic  states  that  the  facility  was 
constructed  in  1989  by  a  West  Virginia 
intrastate  pipeUne  which  was  acquired 
by  Mountaineer  in  1993.  It  is  indicated 
that  the  pipeUne  was  constructed  to 
provide  transportation  service  from  the 
Tennessee  system  to  the  Columbia 
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system  under  Section  311(a)(2)  of  the 
NGPA.  Operations  ceased  on  the  facility 
when  it  was  acquired  by  Mountaineer  in 
1993  and  it  has  been  idle  since  that 
time. 

Atlantic  explains  that  since  unlike 
Moimtaineer  and  the  previous  operator 
of  the  pipeline,  it  has  no  intrastate 
operations  and  therefore  must  operate 
the  pipeline  under  the  Commission's 
NGA  jurisdiction.  Accordingly,  Atlantic 
requests  case-specific  Section  7(c) 
authority  to  operate  865  feet  of  10" 
diameter  pipeline  extending  from  the 
interconnection  with  Tennessee  to  an 
interconnect  with  Columbia.  Atlantic 
further  requests  authority  to  reinstall 
and  operate  a  leased  825-horsepower 
compressor  which  would  be  installed 
on  an  existing  concrete  skid.  Finally, 
Atlantic  requests  a  Part  284  Subpart  G 
blanket  certificate  so  that  it  can  provide 
open-access  transportation  over  the 
pipeline. 

Atlantic  proposes  to  charge  a 
maximum  intemiptible  transportation 
(IT)  rate  of  10.9  cents  per  Dekatherm 
(Dt)  plus  a  surcharge  of  0.5  percent  for 
compressor  fuel  and  an  ACA  surcharge. 
The  proposed  minimum  IT  rate  is  0.0 
cents  per  Dt.  Atlantic  asserts  that  firm 
transportation  on  its  crossover  pipeline 
is  extremely  unlikely,  but  has 
nonetheless  derived  FT  rates,  proposing 
a  maximum  reservation  charge  of  $3.31 
per  Dt  per  month  and  a  maximum 
commodity  charge  of  0.0  cents  per  Dt 
plus  apphcable  fuel  and  ACA 
surcharges. 

Atlantic  has  filed  a  pro  forma  version 
of  its  proposed  tariff  which  is  designed 
to  be  in  compUance  with  Order  No.  636 
except  to  the  extent  Atlantic  has  sought 
waiver  of  specific  requirements  of  Order 
No.  436. 

Comment  date:  December  14,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company 

ICP95-93-O00I 

Take  notice  that  on  November  21, 
1994,  Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP95- 
93-000  for  approval  under  Section 
157.205  and  157.212  for  authorization  to 
upgrade  a  delivery  meter  to  T.W. 
Phillips  Gas  and  Oil  Company  (Phillips) 
in  Allegheny  County,  Pennsylvania. 

Applicant  proposes  to  replace  a  4" 
meter  tube  with  a  6"  turbine  meter  at  its 
Pittsburgh  Terminal  Meter  Station 
(Meter  No.  2-0385),  a  delivery  point  to 
Phillips.  PhilUps  has  requested  an 
increase  of  amounts  transported  under 
its  firm  transportation  contract  with 
Applicant.  In  order  to  deliver  the 
increased  volumes,  Phillips  has 


requested  that  Applicant  upgrade  Meter 
No.  2-0385. 

Apphcant  states  that  the  proposed 
changes  will  be  located  on  existing 
right-of-way,  and  that  the  cost  is 
estimated  at  $35,000, 100% 
reimbiu-sable  to  AppHcant  by  Phillips. 
AppUcant  states  that  it  has  sufficient 
capacity  to  make  the  dehveries  without 
detriment  to  any  of  Apphcant 's 
customers. 

Comment  date:  January  9, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP95-96-000) 

Take  notice  that  on  November  21, 
1994.  Coliunbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP95-96-00P  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  ten  new  points  of  deUvery 
in  Ohio  and  West  Virginia  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  construct  and 
operate  ten  new  points  of  delivery  to 
existing  customers  in  Ohio  and  West 
Virginia.  Columbia  states  that  the 
estimated  quantities  of  natural  gas  to  be 
delivered  to  the  delivery  points  is  15.0 
Dth/day  and  the  quantities  to  be 
provided  will  be  within  Columbia's 
authorized  level  of  services. 

Comment  date:  January  9, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP95-97-000) 

Take  notice  that  on  November  21, 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E..  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP95-97-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  point  of  delivery  for 
transportation  service  to  West  Virginia 
Power  Gas  Service  (WV  Power)  in 
Monroe  County,  West  Virginia,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 


Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 
.  Colimibia  proposes  to  establish  a  new 
point  of  dehvery  to  WV  Power  in 
Monroe  County,  West  Virginia. 
Columbia  states  that  it  will  dehver  up 
to  500  dekatherms  per  day,  127,750 
dekatherms  aimually,  to  WV  Power  at 
the  new  point,  which  will  be  utihzed  to 
serve  the  Federal  Correction  Center  for 
Women  at  Alderson.  West  Virginia. 
Coliunbia  states  that  the  estimated  cost 
to  establish  the  new  point  of  delivery 
will  be  $45,000,  which  Columbia  has 
received  a  contribution-in-aid  of 
construction  from  WV  Power. 

Comment  date:  January  9. 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Transcontinental  Gas  Pipe  Line 
Corporation 

IDocket  No.  CP95-98-000) 

Take  notice  that  on  November  21, 
1994,  Transcontinental  Gas  Pipe  Line 
Corporation  (Apphcant),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  requesting 
permission  and  approval  to  abandon 
natural  gas  sales  service  provided  to 
Industrial  Natural  Gas  Company 
(Industrial)  under  Applicant's  Rate 
Schedule  X-20.  authorized  in  Docket 
No.  CP67-302.'  AppUcant's  apphcation 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  states  that  on  April  7. 1967, 
it  and  Valley  Pipe  Lines.  Inc.  (Valley) 
(predecessor-in-interest  to  Industrial) 
entered  into  a  service  agreement  (Rate 
Schedule  X-20)  under  which  Applicant 
provided  firm  sales  service  of  up  to  500 
Mcf  per  day  of  natural  gas  for  deUvery 
to  an  existing  meter  station  located  at 
Milepost  293.25  on  AppUcant's  30-inch 
mainline  in  Fort  Bend  County,  Texas. 
Natural  gas  purchased  by  Valley  was 
resold  to  meet  the  requirements  of 
American  Canal  Company.  Applicant 
states  that  effective  December  1, 1983, 
Valley  transferred  its  interstate  business 
to  Industrial. 

Applicant  states  that  the  primary  term 
of  the  service  agreement  expired  on  May 
28, 1987,  and  that  Applicant  provided 
notice  by  letter  dated  June  9,  1992,  of  its 
intention  to  terminate  the  sales 
agreement.  Apphcant  and  Industrial 
subsequently  entered  into  a  letter 
agreement  dated  October  7, 1994,  which 
provided  for  the  termination  of  Rate 
Schedule  X-20  service,  effective  with 
the  date  of  Commission  authorization. 


'  See.  38  FPC  622  (1967). 


Applicant  states  that  it  does  not  propose 
to  abandon  any  facilities  pursuant  to  the 
instant  apphcation.  and  that  no  service 
to  any  other  customer  will  be  effected 
by  the  requested  abandonment 
authorization. 

Comment  date:  December  14, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
conunent  date,  file  with  the  Federal 
Energy  Regulatory  Conunission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Conunission 's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
urmecessary  for  apphcant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  94-29544  Filed  11-30-94;  8:45  ami 
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[Docket  No.  CP95-80-000,  et  al.j 

Northern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

November  22, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

IDocket  No.  CP95-80-000] 

Take  notice  that  on  November  16. 
1994.  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Stiwt. 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP95-«0-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regtilations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  upgrade  an 
existing  delivery  point,  located  in  St. 
Croix  County,  Wisconsin,  to 
accommodate  increased  natural  gas 
dehveries  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  upgrade  an 
existing  delivery  point  to  accommodate 
an  additional  4,000  Mcf  of  gas  on  a  peak 
day  and  450.000  Mcf  of  gas  on  an 
armual  basis  for  Northern  States  Power- 
Wisconsin  (NSP-W).  Northern  states 
that  NSP-W  would  dehver  tiiis 
additional  gas  to  the  Hudson  Town 
Border  Station  #1  to  help  meet  increased 
gas  requirements.  Northern  mentions 
that  NSP-W  will  reimbiu^e  Northern  for 
the  upgrading  cost  of  approximately 
$5,000.  Northern  asserts  that  the  total 
volumes  of  gas  that  would  be  dehvered 
to  NSP-W  after  approval  of  this 
application  would  not  exceed  the  total 
volumes  of  gas  that  are  presently 
authorized.  In  addition.  Northern  states 
that  it  has  sufficient  capacity  to  deliver 
the  increased  gas  volumes  without 
detriment  or  disadvant^e  to  its  other 
customers. 


Comment  date:  January  6. 1995,  in 
accordance  mth  Standard  Parat  laph  C 
at  the  end  of  this  notice. 

2,  Aquila  Energy  Resources 
Corporation 

[Docket  No.  CP95-85-000J 

Take  notice  that  on  November  18. 
1994.  Aquila  Energy  Resources 
Corporation  (Aquila).  Suite  700, 10370 
Richmond  Avenue,  Houston,  Texas 
77042.  filed  in  Docket  No.  CP95-85-000 
an  application  requesting  the  issuance 
of  a  Commission  order  (1)  finding  that 
the  South  Marsh  Island  116 A  fine,  a 
single  segment  of  pipeline  consisting  of 
6.35  miles  of  8  5/8-inch  O.D.  pipeline, 
is  a  gathering  facihty  exempt  from  the 
provisions  of  the  Natural  Gas  Act  and 
Natural  Gas  Pohcy  Act  of  1978  and  (2) 
vacating  the  previously  issued 
certificate  of  pubhc  convenience  and 
necessity  issued  in  Docket  No.  CP79- 
476-000  which  authorized  Termessee 
Gas  Pipehne  Company,  Aquila's 
predecessor  as  owner  of  the  facihty.  to 
construct  and  operate  the  facility. 
Aquila  also  requests,  in  the  alternative, 
authority  to  abandon  the  faciUties  and 
the  services  performed  therefrom 
retroactive  to  the  date  the  Commission 
issued  the  order  in  Docket  No.  CP79- 
476-000. 

Comment  date:  December  13,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  C;P95-86-OO0l 

Take  notice  that  on  November  18. 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  2511,  Houston.  Texas 
77252,  filed  in  Docket  No.  CP95-«6-000 
an  apphcation  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  authorization 
to  abandon  by  sale  certain  offshore 
facilities,  all  as  more  fully  set  forth  in 
the  apphcation  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Tennessee  requests  authorization  to 
abandon  by  sale  to  Aquila  Energy 
Resources  (Aquila)  an  offsystem  lateral. 
Line  No.  524X-400  together  with  an 
associated  meter.  It  is  indicated  that 
these  facihties  are  located 
appro.ximately  80  miles  offshore 
Louisiana  and  consist  of  approximately 
6.35  miles  of  8.625  O.D.  pipehne  (along 
with  the  associated  meter),  which 
extends  from  the  South  Marsh  Island 
116A  platform,  operated  by  Aquila.  to 
ANR  Pipeline  Company's  24-inch 
offshore  system  located  in  Block  108. 
South  Marsh  Island  Area,  South 
Addition.  Tennessee  states  that  these 
facihties  were  installed  piu^uant  to  a 
Commission  order  issued  on  February 
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14. 1980.  in  Docket  No.  CP79-476-000 
(10  FERC 1  61,145,  and  placed  into 
service  on  September  26, 1980. 

Tennessee  states  that  Tennessee  and 
Aqulla  have  executed  a  Transfer  of 
Ownership  and  Title  Proposal  which 
signifies  Tennessee's  agreement  to 
transfer  to  Aquila  permits,  rights-of- 
way,  ownership  and  title  to  these 
facihties  on  an  "as  is"  basis.  It  is  stated 
that  Aquila  has  agreed  to  pay  Tennessee 
the  sirni  of  $336,119,  the  estimated  book 
value  of  the  facilities  as  of  February  1. 
1995. 

In  support  of  its  requeist  for 
abandonment,  Tennessee  states  that 
Aquila  had  been  considering  the 
construction  of  its  own  pipeline  in  order 
to  eliminate  paying  Tennessee's 
transportation  rates  on  this  lateral,  and 
that,  since  Aquila  is  the  only  shipper  on 
this  line,  negotiation  of  the  sale  of  the 
line  to  Aquila  is  logical.  Tennessee  also 
submits  that  the  sale  of  the  facilities 
would  enable  Tennessee  to  (1)  avoid 
annual  direct  operating  costs  of  $8,400 
per  year;  (2)  avoid  an  additional  $10,000 
for  the  cost  of  painting  the  meter  station 
in  1994;  and  (3)  avoid  futiu^ 
abandonment  costs  estimated  at 
$150,000. 

Comment  date:  December  13, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  £my  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice-and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 


the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Conunission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  piu^uant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vdthin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-29545  Filed  11-30-94;  8:45  am] 
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Western  Area  Power  Administration 

Final  National  Defense  Autttorization 
Act  Procedures — Central  Valley 
Project,  California 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  final  procedures  to 
implement  §  2929  of  the  1994  National 
Defense  Authorization  Act. 

summary:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  administration  of  the 
Department  of  Energy  (DOE),  hereby 
announces  its  final  procedures  (NDA) 
Act  Procedures)  to  fiilfill  the 
requirements  of  section  2929  of  the 
National  Defense  Authorization  Act  for 
fiscal  year  (FY)  1994  (National  Defense 
Authorization  Act,  Public  Law  103-160, 
107  Stat.  1547. 1935  (1993))  (NDA  Act). 
The  final  NDA  Act  Procedures  consist  of 
Western's  decision  on  how  to 
implement  section  2929  of  the  NDA  Act. 
Western's  proposed  NDA  Act 
Procedures  were  published  in  the 


Federal  Register  at  59  FR  34604,  July  6. 
1994.  The  public  has  commented  on  the 
proposed  NDA  Act  Procedures,  and  a 
discussion  of  the  comments  received  is 
included  in  this  notice. 
DATES:  The  final  NDA  Act  Procedures 
will  become  effective  January  3, 1995, 
and  will  remain  in  effect  until  December 
31,  2004. 

ADDRESSES:  Information  regarding  the 
final  NDA  Act  Procedures,  including 
comments,  letters,  and  other  supporting 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  final  NDA 
Act  Procedures,  is  available  for  public 
inspection  and  copying  at  Western's 
Sacramento  Area  Office  located  at  1825 
Bell  Street.  Suite  105,  Sacramento,  CA 
95825-1097. 

FOR  FURTHER  INFORPyiATION  CONTACT: 
Ms.  Zola  M.  Jackson,  Assistant  Area 
Manager  for  Power  Marketing, 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street. 
Suite  105,  Sacramento,  CA  95825-1097, 
(916)649-^421. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NDA  Act  was  signed  into  law  on 
November  30, 1993.  Section  2929  of  the 
NDA  Act  provides  that,  for  a  10-year 
period  beginning  on  November  30. 
1993,  the  electric  power  allocations 
provided  as  of  November  30, 1993.  by 
Western  fi'om  the  Central  Valley  Project 
(CVP)  to  mihtary  installations  in  the 
State  of  Cahfomia  which  have  been 
closed  or  approved  for  closure  pursuant 
to  the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (part  A.  Title 
XXIX.  Pub.  L.  101-510;  10  U.S.C.  2687 
note)  (1990  Act)  shall  be  reserved  for 
sale  through  Long-Term  Contracts  to 
Preference  Entities  which  agree  to  use 
such  Power  to  promote  economic 
development  at  a  miUtary  installation 
that  is  closed  or  approved  for  closure 
pursuant  to  the  1990  Act.  To  the  extent 
Power  reserved  by  the  NDA  Act  is  not 
disposed  of  through  Long-Term 
Contracts,  it  shall  be  made  available  on 
a  temporary  basis  during  such  10-year 
period  to  military  installations  in  the 
State  of  California  through  Short-Terra 
Contracts.  By  implementing  the  final 
NDA  Act  Procediu«s,  Western  will 
estabUsh  the  criteria  to  allocate  the 
Power  made  available  as  a  result  of  the 
NDA  Act. 

The  final  NDA  Act  Procedures  set 
forth  in  this  Federal  Register  will 
explain  in  detail  how  Western  intends 
to  implement  the  NDA  Act.  Under  the 
final  NDA  Act  Procedures,  Western  has 
identified  the  Power  that  wiU  be 
classified  as  NDA  Act  Power  and  the 
types  of  services  and  contracts  that  will 


be  offered.  Also  set  forth  under  the  final 
NDA  Act  Procedures  are  the  general 
eligibility  criteria  that  Western  will 
apply  to  all  applicants  requesting  an 
Allocation  of  NDA  Act  Power,  and  the 
procedures  to  be  used  by  applicants 
when  applying  for  NDA  Act  Power, 
which  include  demonstration  that 
certain  economic  development  criteria 
are  being  met.  Last,  Western  has  set 
forth  the  procedures  that  will  be  used  in 
allocating  NDA  Act  Power  to  eligible 
apphcants,  including  a  priority  Ust 


developed  by  Western  for  allocating 
NDA  Act  Power. 

On  October  5, 1992.  Western's 
Sacramento  Area  Office  pubUshed 
notice  of  the  Final  1994  Power 
Marketing  Plan.  Central  Valley  Project. 
Cahfomia  (57  FR  45782),  governing 
allocations  of  529.946  megawatts  (MW) 
of  CVP  Power.  That  notice  provided  the 
final  allocation  of  a  total  of  119.223  MW 
of  Power  to  certain  Department  of 
Defense  (DOD)  mihtary  installations,  as 
specified  in  appendix  A  herein. 


Military  Installations 


Contracts  for  such  Power  were  entered 
into  for  a  term  ending  December  31, 
2004.  The  power  contracts  with  the 
DOD  agencies  allow  for  certain  shifts  of 
Power  among  miUtary  installations  with 
approval  by  Western.  Effective 
November  30, 1993,  such  shifts  became 
subject  to  the  NDA  Act. 

As  of  the  date  of  pubUcation  of  this 
Federal  Register,  the  following  mihtary 
installations  with  a  CVP  contract  rate  of 
delivery  (CROD)  are  scheduled  to  close 
pursuant  to  the  1990  Act: 


Naval  Air  Station  Moffett  Field,  CA 

Naval  Station  Treasure  Island,  CA  

Naval  Shipyard,  Mare  Island  Vallejo.  CA 
Totals 


Long- 
term 
firm 

power 


4.170 

3.020 

20.020 

27210 


Type  III 
withdrawat)le 


2.270 
2.581 
2.148 
6.999 


Total 


6.440 

5.601 

22.168 

34209 


JMI 


Western  is  providing  notice  by  this 
Federal  Register  that  34.209  MW  of  the 
total  possible  119.223  MW  (as  shown  in 
appendix  A)  will  be  allocated  pursuant 
to  the  final  NDA  Act  Procedures  on  a 
first-come,  first-served  basis  beginning 
30  days  after  pubUcation  of  this  Federal 
Register  notice.  As  any  of  the  remaining 
amount  of  85.014  NW  becomes  available 
for  allocation,  pursuant  to  the  NDA  Act, 
Western  will  provide  notification  of  the 
availabihty  of  that  Power. 

Acronyms  and  Definitions 

Descriptions  of  the  acronyms  and 
definitions  used  in  this  Federal  Register 
notice  may  be  found  in  this  notice. 

Public  Notice  and  Comment 

The  process  used  by  Western  to 
ensure  involvement  of  known  interested 
parties  in  the  development  of  the  final 
NDA  Act  Procedures  is  simimarized 
below: 

1.  A  Federal  Register  notice  was 
pubHshed  at  59  FR  34604,  July  6, 1994, 
officially  announcing  the  proposed  NDA 
Act  Procedures,  initiating  the  public 
consultation  and  comment  period,  and 
announcing  the  public  information  and 
comment  forum. 

2.  On  July  13, 1994,  in  a  letter  to-all 
CVP  customers  and  known  interested 
parties.  Western  announced  that  the 
public  consultation  and  comment 
period  had  begun;  announced  the  dates, 
times,  and  locations  of  the  pubUc 
information  forum  and  the  pubUc 
comment  forum;  and  enclosed  a  copy  of 
the  July  6, 1994,  Federal  Register 
notice. 

3.  On  July  18, 1994,  Western  sent  a 
letter  to  all  CVP  customers  and 
interested  parties  as  a  reminder  of  the 
public  information  forum  and  public 


comment  forum  schedule  for  July  27, 
1994. 

4.  At  the"  public  information  fonun 
held  on  July  27,  1994,  Western's  staff 
presented  the  proposed  NDA  Act 
Procedures. 

5.  A  pubhc  comment  forum  was  held 
on  July  27, 1994,  to  give  the  pubhc  the 
opportunity  to  comment  for  the  record. 
Four  persons  representing  customers 
made  verbal  comments. 

6.  Eleven  comment  letters  were 
received  during  the  comment  period. 
The  comment  period  ended  on  August 
10, 1994.  All  formally  submitted 
comments  have  been  considered  in  the 
preparation  of  the  final  NDA  Act 
Procedures.  In  addition,  four  persons 
commented  during  the  July  27, 1994, 
public  comment  forum. 

Written  comments  were  received  from 
the  following  sources: 

Air  Force,  Department  of  the 
Alameda,  City  of 
Army,  Department  of  the 
Bay  Area  Rapid  Transit  District 
Calaveras  Pubhc  Power  Agency 
Hetch  Hetchy  Water  and  Power 
National  Aeronautics  and  Space 

Administration 
Northern  California  Power  Agency 
Oakland,  Port  of 

Pacific  Gas  and  Electric  Company 
Tuolumne  Public  Power  Agency 

Representatives  of  the  following 
organizations  made  verbal  comments: 
Alameda,  City  of 
Epstein,  Mr.  Barn' 
Navy,  Department  of  the 
Oakland,  Port  of 

Summary  of  Revisions  to  the  NDA  Act 
Procedures. 

As  a  result  of  comments  received 
during  the  comment  period,  the 


proposed  NDA  Act  Procedures, 
pubhshed  July  6, 1994,  have  been 
revised.  The  revisions  are  summarized 
as  follows: 

-  A  change  was  made  to  the  section 
entitled  "Acronyms  and  Definitions." 
Western  revised  the  definition  of  a 
NegaUvely  Affected  Customer  to  include 
those  Preference  Entities  which  had  a 
CVP  power  allocation  as  of  November 
30, 1993,  and  have  executed  contracts 
with  Western  as  of  the  effective  date  of 
the  final  NDA  Act  Procedures. 

Changes  were  made  to  the  section 
entitled  "General  EUgibihty  Criteria." 
Western  deleted  the  requirement  that  an 
applicant's  load  at  each  dehvery  point 
be  no  less  than  an  annual  peak  of  500 
kilowatts  (kW).  Western  also  deleted  the 
requirement  that  an  apphcant 
demonstrate  either  that  ovraership  or  a 
long-term  lease  of  the  electrical 
distribution  system  has  been  obtained  at 
the  time  an  apphcation  is  submitted, 
and  has  replaced  it  with  the 
requirement  that  an  applicant  need  only 
demonstrate  that  ovraership  or  a  long- 
term  lease  of  the  electrical  distnbution 
system  has  been  obtained  or  will  be 
obtained  by  the  dehvery  date  for  the 
NDA  Act  Power.  This  necessitated  a 
change  to  the  ^section  entitled 
"Apphcations  for  NDA  Act  Power." 
Such  section  of  the  final  NDA  Act 
Procedures  will  provide  that  no 
allocation  will  be  provided  until  such 
time  as  the  applicant  can  provide 
evidence  that  either  ownership  or  a 
long-term  lease  of  the  electrical 
distribution  system  has  been  obtained, 
and  that  if  the  apphcant  does  not  obtain 
either  ownership  or  a  long-term  lease 
writhin  1  year  of  the  initial  application 
being  received  by  Western,  the 
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aj^xiicant  will  b«  ivquimd  to  subintt « 
new  application  whidi  will  again  be 
subject  to  Western's  leview  process. 
MFestera  will  reserve  the  right  to  allocate 
the  NDA  Act  Power  to  others  until  all 
allocation  critmia  are  met  by  an 
applicant. 

Another  change  that  was  naade  to  the 
section  entitled  "t^neral  Eligibility 
Qiteiia"  was  in  regard  to  the  letter  of 
interest.  Westran  changed  the 
raquirement  that  an  entity  requesting 
NDA  Act  Power  for  use  at  a  Priority- 
thiee  Base  must  identify  the  Closed 
Military  Installation  where  the  power 
will  be  used.  An  entity  requesting  NDA 
Act  Power  to  be  used  at  a  Priority-Three 
Base  only  needs  to  identify  a  military 
installation  where  the  power  will  be 
used. 

The  section  entitled  *X5eneral 
Allocation  and  Contract  Principles"  was 
also  modified.  For  each  entity  that  has 
received  NDA  Act  Power  which  can  be 
recalled  uptm  a  6-inonth  notice. 
Western  has  modified  the  NDA  Act 
Procedures  so  that  the  6-nionth  notice 
will  not  be  given  any  earlier  than  6 
months  after  a  contract  has  been 
executed.  Western  also  included  the 
requirement  that  custom«x  receiving 
NDA  Act  Powrer  over  Pacific  Gas  and 
Electric  Company's  (PG&EJ  transmission 
system  must  meet  the  minimum  load 
requirements  set  forth  in  Contract  No. 
14-06-200-2948A  (Contract  2948A). 
Noncompliance  gives  Western  the  right 
to  terminate  the  NDA  Act  contract 
Western  also  made  a  change  which 
clarified  the  procedures  that  will  be 
used  when  recalling  NDA  Act  Power 
horn  a  customer.  If  the  recall  of  NDA 
Act  Power  wonld  cause  a  customer  to 
have  an  allocation  of  Long-Term  Firm 
NDA  Power  less  than  500  kW,  then 
Western  would  withdraw  the  entire 
Long-Term  Firm  NDA  Act  Power 
allocation. 

Responses  to  Customer  Comments 
Regarding  the  NDA  Act  Procedures 

A.  Acronyms  and  Definitions 

1.  Western  proposed  that  the 
definition  of  a  Negatively  Affected 
Customer  include  those  Preference 
Entities  with  a  contract  for  CVP  Power 
as  of  November  30,  1993. 

Comment:  The  definition  of  a 
Negatively  Aftected  Customer  should  be 
expanded  to  include  Preference  Entities 
which  received  power  allocations  from 
Western  pursuant  to  the  1994  Power 
Marketing  Plan  (Federal  Register,  Vol. 
58.  No.  22,  dtted  )une  28. 1993)  and 
which  thereafter  executed  contracts 
with  Western. 

Response:  b  was  Western's  original 
intent  to  include  such  entities  in  the 
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definition  of  a  Negattiveiy  Afiected 
Customer;  therefore,  Western  wdU 
modify  the  defirntion  of  a  Negatively 
Affected  Customer  to  include  Preference 
Entities  which  had  a  CVP  power 
allocation  as  of  November  30, 1993,  and 
have  executed  contracts  with  Western 
by  the  effective  date  of  Ate  final  NDA 
Act  Procedures. 

2.  Western  proposed  that  a  Priority- 
Three  Base  would  be  defined  as  "'a 
military  installation,  not  scheduled  for 
closure,  which  meets  the  eligibiUty 
criteria  set  forth  in  the  Marketing  Plan." 

Comment:  The  definition  for  a 
Priority-Three  Base  should  be  amended 
as  follows:  "A  miUtary  installation, 
closed  under  authority  other  than  the 
1990  Act  which  meets  the  eligibility 
criteria  set  forth  in  the  Marketing  Plan." 
Also  a  definition  of  a  Priority-Four  Base 
should  be  added  to  the  procedures 
which  would  read  as  follows:  "A 
military  installation  not  scheduled  for 
closure,  which  meets  the  eligibility 
criteria  set  forth  in  the  Marketing  Plan." 

Response:  The  National  Defense 
Authorization  Act  states  that  only  bases 
closed  or  approved  for  closure  pursuant 
to  the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (part  A,  Title 
XXIX,  Pidb.  L.  101-510;  10  U.S.C.  2687 
note)  are  eligible  under  the  NOA  Act; 
therefore,  the  definition  of  a  Priority- 
Three  Base  will  not  be  modified.  Thus, 
it  will  not  be  necessary  to  include  a 
definition  of  a  Priority-Four  Base. 

3.  Western  proposeio  that  the 
definition  of  the  CVP  Marketing  Area 
would  be  the  area  which  generally 
encompasses  the  CVP  water  basin  in 
northern  and  central  California 
extending  from  the  Cascade  Range  in 
northern  California  to  the  plains  along 
the  Kern  River  south  of  Bakersfield. 

Comment:  Western  should  iiulher 
expand  upon  the  definition  of  the  CVP 
Marketing  Area,  such  as  defining  it  as 
the  transmission  service  boundaries  in 
Contract  2948A  between  PG&E  and 
Western  or  cite  the  appropriate  statutory 
authority  for  the  definition  it  has 
proposed. 

Response:  Section  302  of  Pubfic  Law 
95-91  (Stat.  578)  transferred  the  power 
^marketing  functions  of  the  Bureau  of 
~  Reclamation  (Reclamation)  to  the 
Department  of  Energy  (DOE). 
Reclamation  had  an  established 
geographic  boundary  for  the  CVP,  and 
Western  initially  adopted  the 
geographic  boundaries  which  had  been 
established  by  Reclamation.  The 
definition  of  the  CVT  Marketing  Area 
used  in  the  final  NDA  Act  Procedures  is 
the  same  description  used  in  the 
Marketing  Plan  to  describe  Western's 
marketing  area;  therefore,  the  definition 
of  the  CVP  Marketing  Area  will  not  be 


(diaoiged.  However,  far  clarification 
purposes,  the  following  characterizes 
the  CVP  Marketing  Area:  TTie  area  that 
generally  encompasses  Borthem  and 
central  California,  extending  from  the 
Oregon-Califamia  border  south  along 
the  California  coast  to  near  Santa 
Monica.  Crfifomia,  then  nmtheast  to 
Vincent,  California,  then  northwest  to 
near  Gorman,  California.  From  this,  the 
CVP  MaAeting  Area's  Boundary  follows 
the  Siena  Nevada  Mountain  Range  east 
and  north  to  just  ncHth  of  Mono  Lake, 
then  northeasterly  to  the  Nevada- 
Cahfomia  border,  and  then  north  along 
the  Nevada-California  border  to  the 
Oregon  State  Une. 

E.  General  EligibiUty  Criteaa 

1.  Western  proposed  that  each 
applicant's  load  at  each  delivery  point 
shall  be  no  less  than  an  annual  peak  of 
500  kW. 

Comment:  Why  is  Western  requiring 
that  a  customer's  load  at  each  delivery 
point  be  no  less  than  a  minimum  of  a 
500  kW.  as  opposed  to  die  psquirement 
in  the  Marketing  Plan  for  a  minimum 
load  of  500  kW  per  customer? 

Response:  Western  has  decided  to 
delete  its  requirement  that  an 
applicant's  load  at  each  delivery  point 
be  no  less  than  an  annual  peak  of  500 
kW.  "Hiis  criteria  has  been  deleted  from 
the  procedures  because  there  is  do  basis 
for  inclusion  of  minimum  loads  at  each 
delivery  point.  However,  this 
requirement  will  be  placed  with  the 
requirement  that  Western  has  the  right 
to  terminate  a  contract  if  a  customer 
receiving  NDA  Act  Power  over  PG&E's 
transmission  system  does  not  meet  the 
minimum  load  requirements  set  forth  in 
Contract  2948A  (see  §G.5.(v)). 

2.  Western  proposed  to  allocate  NDA 
Act  Power  to  Negatively  Affected 
Customers. 

Comment:  Does  Western  intend  to 
allocate  po^ver  to  any  entity  negatively 
affected  by  a  base  closure  or  just  to  any 
current  Western  customer  negatively 
affected  by  a  base  closure?  Only  eUgible 
preference  entities  should  be  considered 
for  an  allocation. 

Response:  Western's  procedures 
specify  that  NDA  Act  Power  will  be 
available  to  a  current  Western  customer 
that  has  been  negatively  affected  by  a 
base  closure  under  the  1990  Act. 

3.  Western  proposed  that  appHcanls 
must  demonstrate  that  either  ownership 
or  a  long-term  lease  of  the  electrical 
distribution  system  has  been  obtained  at 
the  time  of  application. 

Comment:  Western  should  not  require 
that  a  preference  customer  seeking  an 
NDA  Act  allocation  present  an 
economic  development  plan  for  the 
closed  miUtary  base  that  demonstrates 


"either  that  ownership  or  a  long-term 
lease  of  the  electrical  distribution 
system  has  been  obtained."  It  should  be 
sufficient  for  the  applicant  to 
demonstrate  that  it  will  own  or  lease  the 
system  by  the  time  the  NDA  Act  Power 
is  to  be  transmitted.  This  language 
should  be  revised  to  state:  *  *  • 
ovN-nership  or  a  long-term  lease  of  the 
electi-ical  disti-ibution  system  has  been 
obtained  or  will  be  obtained  by  the 

deliver)'  date  for  the  NDA  Act  Power 

»  •  »  •> 

Response:  Western  agrees  that  it  is  not 
necessary  that  an  applicant  demonsti^te 
that  either  ownership  or  a  long-term 
lease  of  the  electiical  distribution 
system  has  been  obtained  at  the  time  an 
application  is  submitted.  Therefore, 
Western  has  modified  the  final  NDA  Act 
Procedures  so  that  an  applicant  must 
only  demonstrate  that  ownership  or  a 
long-term  lease  of  the  electrical 
distribution  system  has  been  obtained  or 
will  be  obtained  by  the  delivery  date  for 
the  NDA  Act  Power.  Western  has 
modified  the  final  NDA  Act  Procedures 
to  provide  that  no  allocation  will  be 
given  to  the  applicant  until  such  time 
that  the  applicant  can  provide  evidence 
that  it  has  obtained  either  a  long-term 
lease  or  ownership  of  the  electrical 
distribution  system.  The  final  NDA  Act 
Procedures  have  been  further  modified 
so  that  if  the  applicant  does  not  obtain 
either  a  long-term  lease  or  ownership  of 
the  electrical  distiibution  system  within 
1  year  of  Western's  receipt  of  the 
applicant's  initial  application,  the 
applicant  will  be  required  to  submit  a 
new  application  which  will  again  be 
subject  to  Western's  review  process. 
Western  reserves  the  right  to  allocate 
any  NDA  Act  Power  to  others  until  all 
allocation  criteria  are  met  by  the 
applicant. 

4.  Western  proposed  that  applicants 
applying  for  NDA  Act  Power  to  be  used 
at  a  Priority-Three  Base  must  be  ready, 
willing,  and  able  to  receive  and  use  or 
disti-ibute  such  NDA  Act  Power 
beginning  on  the  date  of  application. 

Comment:  A  militarv  base  closed 
prior  to  the  1990  Act  should  be 
included  in  the  definition  of  a  Priority- 
Three  Base,  and  §  E.7.  should  be  revised 
to  reflect  the  change  by  stating:  "Those 
applicants  applying  for  NDA  Act  Power 
to  be  used  at  a  Priority-Three  Base  must 
exist  and  operate  and  be  ready,  willing, 
and  able  to  receive  and  use,  or  receive 
and  distribute  such  NDA  Act  Power 
beginning  on  the  date  of  application, 
except  that  those  applicants  applying 
for  NDA  Act  Power  to  be  used  at  a 
closed  Priority-Three  Base  may  have  up 
to  1  year  of  the  execution  of  the 
contract." 


Response:  As  discussed  previously  in 
this  Federal  Register  notice,  the 
definition  of  a  Priority-Three  Base  will 
not  be  modified.  The  requirement  that 
an  entity  be  ready,  wilUng,  and  able  to 
receive  and  use,  or  receive  and 
distribute  NDA  Act  Power  at  a  Priority- 
Three  Base  at  the  time  of  application  is 
still  warranted  and  has  not  been 
changed. 

5.  Western  proposed  that  the  use  of 
the  NDA  Act  Power  be  resti-icted  to  the 
immediate  area  of  the  military 
installation  for  which  it  was  requested 
and  that  NDA  Act  Power  requested  by 
a  Negatively  Affected  Customer  could 
be  used  in  the  Negatively  Affected 
Customer's  service  territory. 

Comment:  Western  should  add 
flexibility  so  that  NDA  Act  Power  may 
be  used  beyond  the  immediate  area  of 
the  closed  miUtary  base. 

i?esponse.- The  procedures  do  allow 
for  some  flexibility.  An  entity  which  can 
be  classified  as  a  Negatively  Affected 
Customer  is  allowed  to  use  the  NDA  Act 
Power  beyond  the  immediate  area  of  the 
closed  military  base.  The  entities 
restiicted  to  using  the  NDA  Act  Power 
at  a  mihtary  installation  are  those  that 
request  NDA  Act  Power  for  use  at  a 
Priority-One,  Priority-Two,  or  Priority- 
Three  Base.  Therefore,  no  changes  are 
necessary  to  accommodate  this 
comment. 

F.  Applications  for  NDA  Act  Power 

1.  Western  proposed  that  allocations 
of  NDA  Act  Power  would  be  made  on 
a  first-come,  first-served  basis,  and  that 
if  two  or  more  entities  were  requesting 
an  allocation.  Western  would  use  its 
discretion  in  determining  the  amounts 
of  NDA  Act  Power  to  be  allocated. 

Comment:  Western  should  further 
clarify  the  approach  it  will  use  when 
two  or  more  applicants  are  requesting 
NDA  Act  Power  and  Western  does  not 
have  enough  NDA  Act  Power  available 
to  meet  such  request.  Will  western  use 
its  discretion  to  determine  the  amounts 
of  NDA  Act  Power  to  be  allocated 
pursuant  to  §  F.3.(iv),  or  allocate  on  a 
first-come,  first-served  basis  beginning 
30  days  after  publication  of  the  final 
procedures  pursuant  to  §  F? 

Response:  It  is  Western's  intention 
that  allocations  will  be  granted  on  a 
first-come,  first-served  basis  pursuant  to 
§  F,  and  within  the  allocation  rights  set 
forth  in  §  G.  In  the  event  that  Western 
receives  more  than  one  appUcation  for 
power  at  the  same  time,  Western  will  • 
determine  the  amounts  of  NDA  Act 
Power  to  be  allocated  pursuant  to 
§F.3.(iv).  Western  reserves  the  right  to 
use  its  discretion  when  applying  these 
procedures. 


2.  Western  proposed  that  an  applicant 
applying  for  NDA  Act  Power  at  a 
Priority-Three  Base  identify  the  Closed 
MiUtary  histallation  where  such  power 
would  be  used. 

Comment:  Western  should  revise 
§  4.1.(i)(A)  as  follows:  "For  Preference 
Entities  requesting  an  allocation  of  NDA 
Act  Power  to  be  used  at  a  Priority-One 
or  Priority-Two  Base,  the  letter  of 
interest  must  also  indicate  the  Closed 
Military  histallation  where  the  NDA  Act 
Power  will  be  used,  and  for  those 
requesting  an  allocation  at  a  Priority- 
Three  Base,  the  military  installation, 
and  whether  it  is  open  or  closed.  All 
prospective  appUcants  shall  indicate  the 
estimated  date  when  the  economic 
development  project  plan  will  be 
completed." 

Response:  Western  agrees  that  an 
applicant  requesting  an  allocation  for  a 
Priority-Three  Base  would  be  unable  to 
identify  the  Closed  MiUtary  histallation 
where  the  power  will  be  used. 
Therefore,  Western  has  revised  the 
procedures,  specifically,  §F.l.(i)(A)  to 
require  that  an  entify  requesting  power 
to  be  used  at  a  Priority-Three  Base  need 
only  identify  a  miUtary  installation 
where  the  NDA  Act  Power  will  be 
utilized.  However,  Western  will  retam 
the  requirement  that  all  prospective 
applicants  applying  for  NDA  Act  Power 
to  be  used  at  a  Priority-One  or  Priority- 
Two  Base  must  indicate  the  estimated 
date  when  the  economic  development 
project  plan  will  be  completed. 

G.  General  Allocation  and  Contract 
Principles 

1.  Western  proposed  that  any  Closed 
MiUtary  Installation  which  had  a  CVP 
CROD  as  of  November  30,  1993,  would 
have  the  highest  priority  to  NDA  Act 
Power  and  would  be  described  as  a 
Priority-One  Base,  and  that  any  other 
military  installation  closed  pursuant  to 
the  1990  Act  would  be  classified  as  a 
Priority-Two  Base  and  would  have  the 
second  highest  priority  to  NDA  Act 
Power. 

Comment:  Combine  Priority-One 
Bases  with  Priority-Two  Bases. 
Alternatively,  the  aUocation  rights  for 
Priority-One  and  Priority-Two  Bases 
should  be  reversed. 

Comment:  Congress  was  explicit 
about  the  NDA  Act  Power  coming  from 
Priority-One  Bases  but  said  nothing 
about  limiting  or  even  favoring  those 
bases  in  reallocating  the  power.  If  there 
is  authority  in  the  statute  of  legislative 
histor>'  to  support  this  view— something 
to  show  that  Congress  created  such  a 
priority  within  the  class  of  potential 
allottees.  Western— should  describe  it. 

Response:  Each  Priority-One  Base  had 
an  allocation  of  CVT  Power  prior  to  the 
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NDA  Act  being  signed  ioto  public  iaw. 
The  NDA  Act  specifies  that  any  CVP 
Power  provided  at  each  Priority-One 
Base  would  be  reserved  for  use  under 
the  NDA  Act.  Therefore,  it  is 
appropriate  that  the  Priority-One  Bases 
should  have  the  highest  right  to  the 
amount  of  NDA  Act  Power  which 
represents  the  amount  of  CVP  Power 
allocated  to  such  base  prior  to  the  NDA 
Act  being  signed  into  public  iaw.  No 
changes  will  be  made  to  this  section. 

2.  Western  proposed  to  limit  the 
marketing  area  for  NDA  Act  Power  to 
the  CVP  Marketing  Area. 

Comment:  Two  commentors 
supported  Western's  proposal  to  utiUze 
CVP  boundaries  as  an  important  part  of 
the  NDA  Act  Procedures. 

Comment:  Western's  proposal  to  limit 
new  allocations  only  to  Preference 
Entities  using  the  power  on  Closed 
Military  Installations  in  the  CVP 
Mariieting  Area  should  be  revised  so 
that  the  geographic  area  is  at  least  as 
extensive  as  die  State  of  California. 

Comment:  The  area  of  consideration 
for  allocating  power  to  military 
installations  should  be  amended  from 
the  CVP  Marketing  Area  to  the  State  of 
California. 

Response:  TTie  NDA  Act  specifically 
addresses  the  Central  Valley  Project, 
which  has  a  denned  marketing  area. 
Therefore,  Western's  interpretation  of 
the  NDA  Act  is  that  the  NDA  Act  was 
written  to  help  mitigate  the  effects  of 
base  closures  and  encourage  economic 
development  in  areas  aflected  by  base 
closures  within  the  CVP  Marketing 
Area.  The  NDA  Act  gives  Western  no 
geographical  requirement  for  long-term 
reallocations  and  only  provides  that 
reallocations  on  a  temporary  basis  be 
given  to  military  installations  in  the 
State  of  California.  The  law  does  not 
state  that  Western  must  offer  a 
reallocation  to  all  preference  entities 
and  military  installations  in  California 
but  only  that  the  temporary 
reallocations  of  power  to  be  given  to 
certain  preference  entities  and  mihtary 
installations  must  be  in  California. 
Therefore,  Western  has  chosen  to 
consider  allocating  power  to  preference 
entities  and  miUtary  installations  within 
the  CVP  Marketing  Area,  and  no 
changes  will  be  made  to  the  marketing 
area. 

3.  Western  proposed  to  allocate  NDA 
Act  Power  to  a  group  of  Preference 
Entities  entitled  Negatively  Affected 
Customers. 

Comment:  Western  should  delete  the 
proposed  class  of  Negatively  Affected 
Customers  and  assign  the  lowest 
priority  to  CVP  preference  customers 
who  will  not  use  the  aliucatioa  of  NDA 


Act  Power  on  a  closed  base  for 

economic  developmenL 

Response:  The  NDA  Act  was  written 
to  help  mitigate  the  effects  of  base 
closures  and  enooioage  economic 
development  in  areas  affected  by  base 
closures.  By  allowing  CVP  preferenoe 
customers  which  were  or  will  be 
detrimentally  affected  by  base  closures 
an  opportunity  to  utiUze  the  NDA  Act 
Power,  Western  is  not  only  retaining  the 
purpose  of  the  NDA  Act  but  also 
assisting  entities  that  have  made 
financial  investments  in  their  electrical 
systems  in  coder  to  receive  CVP  Power 
to  serve  military  loads  in  their  service 
territory,  and  therefore,  have  a  vested 
interest  in  the  outcome  of  the  final  NDA 
Act  Procedures.  Thus.  Western  has 
retained  the  category  of  a  Negatively 
Affected  Customer.  However,  Western 
will  modify  the  NDA  Act  Procedures  to 
provide  Western  the  discretion  to 
allocate  on  a  temporary  basis  to  other 
preference  entities  any  amount  of  NDA 
Act  Power  which  is  not  fully  allocated 
under  the  four  categories  specified  in 
the  NDA  Act  Procedures. 

4.  Western  proposed  that  within  the 
fourth  level  of  priority,  the  right  of  the 
military  to  serve  a  military  load  at  a 
military  base  that  is  not  closing,  and  a 
Negatively  Affected  Customer  would 
have  similar  priority. 

Comment:  The  final  TTOA  Act 
Procedures  should  clarify  that  within 
the  fourth  priority  level,  the  miUtary 
installations  have  a  higher  priority  in 
the  allocation  of  power  than  a 
Negatively  Affected  Customer. 

Comment:  Western  should  give 
greater  preference,  in  the  allocations  of 
power  within  each  allocation  priority 
level,  to  the  Negatively  Affected 
Customers  and  communities,  as 
opposed  to  allowing  the  military 
agencies  to  move  power  to  new  or 
existing  faciUties. 

Comment:  One  commenter     - 
recommended  in  an  earlier  conuoent 
that  Western  should  revise  the 
definition  of  a  Priority-TTiree  Base  so 
that  it  covers  closed  bases  not  subject  to 
the  1990  Act  and  create  another 
category  (formerly  Priority-Three)  called 
a  Priority-Four  Base  that  would  allow 
for  allocations  for  use  at  mibtary 
installations  not  sdieduled  for  closure. 
If  revised,  the  procedures  should  then 
be  changed  to  give  a  higher  priority  to 
preference  customers  using  power  at 
closed  PriOTity-Three  Bases  above  the 
military's  use  of  power  at  currently 
operating  bases. 

Response:  Tlie  NDA  Act  was  drafted 
to  provide  a  mechanism  to  help  entities 
promote  economic  development  at 
military  installations  approved  for 
closure  and  to  mitigate  adverse  impacts 


from  such  closures.  The  NDA  Act  also 
provides  a  mechanism  for  allocating 
power  not  being  utilized  for  economic 
development  to  military  loads  at 
military  bases  that  are  not  closing,  on  a 
temporary  besis.  Since  some  of 
Western's  CVP  ctistomers  will  suffer 
significant  negative  impacts  as  a  result 
of  a  base  closure  in  tl^ir  service 
territory,  it  is  Western's  belief  that 
within  the  fourth  class  of  priority. 
Negatively  Affected  Customers  should 
have  a  priority  level  that  is  similar  to  a 
military  load  at  a  Priority-Three  Base. 
Therefore,  no  changes  were  made  to  this 
section. 

5.  Western  proposed  that  Preference 
Entities  receiving  an  allocation  of  NDA 
Act  Power  to  be  used  foir  an  econiMnic 
development  project  must  provide  a 
report  to  Western  each  year  which 
describes  the  benefits  of  the  NDA  Act 
Power  being  passed  on  to  the 
organization  operating  the  economic 
development  project. 

Comment:  Western's  procedures 
should  include  criteria  for  measuring 
economic  development  achievements. 
For  example,  the  number  of  jobs 
created/retained,  quantities  of  products 
manufactured/sold,  and  buildings 
retained/constructed  could  be  used  to 
measure  if  those  entities  receiving 
power  have  met  the  stated  criteria.  If  the 
performance  does  not  meet  the  pre- 
established  criteria,  the  allocation  of 
power  should  be  withdrawn. 

flesponse:  As  a  power  marketing 
agency.  Western  does  not  have  the 
proper  resources  (manpower, 
experience,  knowledge,  etc.)  to  evaluate 
economic  development  projects  on  a 
continuing  basis.  However,  Western's 
procedures  do  require  that  the  allottee 
provide  an  annual  report  to  Western 
which  must  state  that  the  benefits  of  the 
NDA  Act  Power  are  being  passed  on  to 
the  organization  operating  the  economic 
development  project,  and  that  the 
economic  development  project  is  still 
occurring.  Western  believes  that  its 
requirements  are  adequate,  and  no 
changes  will  be  made  based  on  this 
comment. 

6.  Western  proposed  a  3-year 
withdrawal  notice  period  for  entities 
who  were  receiving  NDA  Act  Power  at 
Priority -One  and  Priority -Two  Bases, 
and  a  6-month  withdrawal  notice  period 
for  all  other  entities  receiving  NDA  Act 
Power. 

Comment:  The  3-year  and  &-month 
power  withdrawal  notice  periods 
should  be  revised  to  5  years  and  1  year 
respectively. 

Response:  The  NDA  Act  reserves 
power  for  only  a  10-y«ar  period  ending 
November  30,  2003.  With  that  in  mind. 
Western  feels  that  the  3-year  and  6- 


montfa  recall  periods  are  reasonable. 
Lengthening  the  recall  periods  may 
Umit  the  number  of  entities  that  would 
have  an  opportunity  to  benefit  from  the 
NDA  Act  Power  and  would  not  be  the 
most  widespread  and  efficient  use  of  the 
power  within  thai  time  period. 
However,  so  that  an  rartity  using  NDA 
Act  Power  xmder  a  Short-Term  Contract 
can  have  a  greater  opportunity  to  benefit 
from  the  use  of  the  pou-er,  Western  will 
modify  the  procedures  so  that  a  6-month 
recall  notice  will  not  be  given  any 
earlier  than  6  months  after  a  contract 
has  bera  executed. 

7.  Western  proposed  specific 
procedures  that  need  to  be  followed  in 
order  to  receive  an  allocation  of  NDA 
Act  Power. 

Comment:  One  commentor  requested 
an  allocation  under  the  National 
Defense  Authorization  Act  Procedures. 

Response:  Western  did  not  request 
applications  for  NDA  Act  Power. 
Requests  for  allocations  of  NDA  Act 
Power  uill  be  accepted  no  sooner  than 
30  daysafter  the  publication  date  of  this 
notice. 

Responses  to  Customer  Comments 
Regarding  Other  Issues 

Comment:  A  commentor  urged 
Western  to  recognize  the  November  30, 
1993,  allocations  of  CVP  CROD  in 
developing  the  post-2004  Federal 
preference  power  allocations. 

Response:  This  comment  is  outside 
the  scope  of  these  procedures. 

Final  NDA  Act  Procedures 

Western  plans  to  allocate  up  to 
1 19.223  MW  of  CVP  which  was  under 
contract  as  of  November  30,  1993,  to 
military  installations  closed  or  approved 
for  closure  pursuant  to  the  1990  Act. 
When  determining  who  will  receive 
Allocations  of  Power,  Western  will 
exercise  its  discretion  as  provided  by 
law  and  subject  to  these  procedures. 

A.  Acronpns  and  Definitions 
As  used  herein,  the  following 

acronyms  and  definitions  when  used 

with  initaol  capitalization,  whether 

singular  or  plural,  shall  have  the 

following  meanings: 

1,152-MW  Load  Level:  the  maximum 
simultaneous  demand  that  Western 
provides,  and  that  PG&E  is  obligated 
to  support,  in  accoidance  with  the 
tenns  of  Contract  294a.\. 

Allocation:  An  offer  by  Western  to  sell 
to  an  applicant  a  specified  type  and 
quantity  of  NDA  Act  Power  made 
available  by  Western  in  accordance 
with  the  NDA  Act  Procedures. 

Allottee:  A  Preference  Entity  receiving 
an  Allocation  pursuant  to  the  NDA 
Act  Procedures. 
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Closed  Military  Installation:  A  military 
insUllation  in  the  CVP  Marketing 
Area  which  is  closed  or  approved  for 
closure  pursuant  to  the  1990  Act. 
Contract  Rate  of  Defivery  (CROD):  The 
maximum  amount  of  Power  served  by 
Western  on  an  annual  basis  under 
contract  between  a  contractor  and 
Western  and  as  it  may  be  reduced  or 
increased  in  accordance  with 
applicable  law  or  contractual  terms. 
Contract  2948A:  Contract  No.  14-06- 
200-2948 A  between  the  Pacific  Gas 
^d  Electric  Company  and  Western, 
which  f>rovides  for  certain  sales, 
exchanges,  and  transmission  of 
electric  Power. 
CVP:  The  Central  Valley  Project,  a 
multipurpose  Federal  water 
development  project  extending  from 
the  Cascade  Range  in  northern 
California  to  the  plains  along  the  Kern 
River  south  of  Bakersfield,  operated 
by  the  Bureau  of  Reclamation. 
CVP  Marketing  Area:  The  area  which 
generally  encompasses  the  CVP  water 
basin  in  northern  and  central 
California  ejctending  from  the  Cascade 
Range  in  northern  California  to  the 
plains  along  the  Kern  River  south  of 
Bakersfield. 
Final  Withdrawal  Procedures:  Those 
procedures  published  in  the  Feiierai 
Register  on  March  5, 1986  (51  FR ' 
7702),  which  specify  the  methods  to 
be  used  by  Western  for  the  adjustment 
of  CROD  imder  varying 
circumstances. 

Long-Term  Contract:  A  contract 
offered  to  a  Preference  Entity  who  is 
promoting  an  economic  development 
project  at  either  a  Priority-One  Base  or 
a  Priority-Two  Base. 
Long-Term  Firm  NDA  Act  Power:  Firm 
Power  allocated  by  Western  and 
subject  to  the  terms  and  conditions 
specified  in  an  electric  service 
contract  and  the  NBA  Act  Procedures. 
Marketing  Plan:  The  Final  1994  Power 
Marketing  Plan,  Central  Valley 
Project.  California  (57  FR  45782). 
Militar>'  Branch:  The  four  individual 
entities  consisting  of  the  U.S. 
Departments  of  the  Air  Force,  Army, 
Navy,  and  the  U.S.  Marine  Corps, 
which  collectively  make  up  the 
Department  of  Defense. 
NDA  Act  Power:  The  CVP  CROD,  in  the 
amounts  set  forth  in  appendix  A. 
which  shall  be  detejinined  to  be  NDA 
Act  PowCT  by  Western  based  on  the 
following  two  conditions:  (1)  Such 
CVP  CROD  was  under  contract  to 
military  installations  in  the  CVP 
Marketing  Area  as  of  November  30, 
1993,  and  (2)  the  mihtary-  installations 
with  such  CVP  CROD  are  dosed  or 
approved  for  closure  piusuant  to  the 
lS90Act 


NDA  Act  Power  Entitlement:  An 
amount  of  NDA  Power  equal  to  the 
amount  of  CVP  CROD  under  ooatiaa 
with  a  Priority-One  Base  as  of 
November  30. 1993. 
NDA  Act  Procedures:  These  procedures, 
adopted  by  Western  to  fulfill  the 
requirements  of  the  NDA  Act. 
Negatively  Affected  Customer  A 
Preference  Entity  with  a  CVP  Power 
Allocation  as  of  November  30.  1993, 
which  has  an  executed  contract  with 
Western  as  of  the  effective  date  of  the 
NDA  Act  Procedures,  and  has  been 
detrimentally  affected  as  a  result  of  a 
Closed  Military  Installation  whidi  is 
located  within  the  service  area  of  such 
Preference  Entity. 
PG&E:  Padfic  Gas  and  Electric 
Company — the  investor-owned  utihty 
having  a  ser\'ice  area  in  northern  and 
central  Cahfomia  and  load  control 
responsibility  for  the  noi^era  and 
central  California  area. 
Power:  Capadty  and  associated  energy.   " 
Preference  Entity:  An  entity  that  meets 
the  requirements  of  Reclamation  Law. 
which  provides  that  prefererxie  shall 
be  given  to  munidpahties  and  other 
public  corporations  or  agencies  and 
also  to  cooperatives  and  other 
nonprofit  organizations  financed  in 
whole  or  in  part  by  loans  made 
pursuant  to  the  Rural  Electrification 
Act  of  1936  (Reclamation  Act  of  1939. 
section  9(c),  43  U.S.C.  485h(c)). 
Priority-One  Base:  A  Closed  Military 
Installation  vdth  CVP  CROD  as  of 
November  30,  1993. 
Priority-Two  Base:  A  Qosed  Mihtary 
Installation  without  a  CVP  CROD. 
Priority-Three  Base:  A  military 
installation,  not  scheduled  for 
closure,  which  meets  the  eligibility 
criteria  set  forth  in  the  Marketinc 
Plan.  ^ 

Short-Term  Contrad:  A  contract  offered 
on  a  temporary  basis  either  to  a 
Preference  Entity  at  a  Priority-Three 
Base  or  to  a  Negatively  Affected 
Customer. 
Type  III  Withdrawable  NDA  Act  Power 
Firm  Power  which  is  withdrawable  to 
protect  the  1,152-MW  Load  le\el 
before  withdrawal  of  other  types  of 
noninterruptible  Power  and  which  is 
subject  to  additional  terms  and 
conditions  spedfied  in  an  electric 
service  contract. 
Unutilized  NDA  Act  Power  NDA  Act 
Power  which  is  not  allocated  u.  dtr 
the  NDA  Act  Procedures. 
Western:  Western  Area  Power 
Administration,  United  States, 
Department  of  Energy  (DOE— a 
Federal  power  marketing 
administration  responsible  for 
marketing  the  surplus  generation  from 
Federal  hydroelectric  multipurpose 
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projects  pursuant  to  Reclamation  Law 
and  the  DOE  Organization  Act  (91 
Stat.  565,  42  U.S.C.  7101  et  seq.). 

B.  Reclassification  ofCVP  CROD  to 
NDA  Act  Power 

If  at  any  time  through  November  30, 

2003.  an  amount  of  CVP  CROD  set  forth 
in  appendix  A  is  determined  to  be  NDA 
Act  Power  by  Western,  Western  will 
administratively  reclassify  that  amoimt 
of  CVP  CROD  to  NDA  Act  Power. 
Western  shall  recall  that  amoimt  of  CVP 
CROD  from  the  military  branch  with  a 
contractual  right  for  that  CVP  CROD. 
and  Western  shall  amend  the  associated 
contract  to  reflect  the  recall  of  that 
amoimt  of  reclassified  CROD.  At  that 
time.  Western  shall  offer  the  military 
branch  the  right  to  shift  any  remaining 
CVP  CROD  among  the  bases  with  CVP 
CROD  at  the  time  of  the  recall.  The  NDA 
Act  Power  will  be  offered  to  the  military 
branch  it  was  recalled  from,  under  a 
short-term  contract,  subject  to  Western 
allocating  all  or  part  of  such  NDA  Act 
Power  firet  to  a  qualified  applicant  with 
a  greater  right  to  such  NDA  Act  Power 
pursucmt  to  the  NDA  Act  Procedures. 

C.  Types  of  Service 

1.  Long-Term  Firm  NDA  Act  Power 

Western  proposes  to  allocate  up  to  a 
total  of  106  MW  as  Long-Term  Firm 
NDA  Act  Power  (identified  in  appendix 
A),  as  such  Power  becomes  available 
due  to  base  closures  pursuant  to  the 
1990  Act. 

2.  Type  III  Withdrawable  NDA  Act 
Power 

Western  proposes  to  allocate  up  to  a 
total  of  13.223  MW  as  Type  III 
Withdrawable  NDA  Act  Power 
(identified  in  appendix  A),  as  such 
Power  becomes  available  due  to  base 
closures  pursuant  to  the  1990  Act. 

D.  Types  of  Contracts 

1.  Long-Term  Contracts 

Long-Term  Contracts  may  be  offered 
to  Preference  Entities  promoting  an 
economic  development  project  at  a 
Closed  Military  Installation.  The 
termination  date  of  any  such  contract 
shall  be  no  later  than  December  31, 

2004,  and  such  contracts  shall  be    * 
subject  to  the  NDA  Act  Procedures,  the 
Final  Withdrawal  Procedures,  and  the 
Marketing  Plan. 

2.  Short-Term  Contracts 

Short-Term  Contracts  may  be  offered 
to  Preference  Entities  at  a  Priority-Three 
Base  or  to  a  Negatively  Affected 
Customer.  Western  shall  have  the  right 
to  recall  all  or  any  part  of  the  NDA  Act 
Power  CROD  under  such  Short-Term 
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Contracts  upon  giving  a  minimum  of  a 
6-month  written  notice.  However,  such 
6-month  written  notice  will  not  be  given 
any  earUer  than  6  months  alter  a 
contract  has  been  executed.  The 
termination  date  for  Short-Term 
Contracts  shall  be  no  later  than 
December  31,  2004.  and  such  contract 
shall  be  subject  to  the  NDA  Act 
Procedures,  the  Final  Withdrawal 
Procedures,  and  the  Marketing  Plan. 

E.  General  Eligibility  Criteria 

General  eligibility  criteria  apply  to  * 
applicants  seeking  an  Allocation  of 
NDA  Act  Power  under  the  NDA  Act 
Procedures.  Criteria  1  through  5  shall 
apply  to  applicants  who  are  promoting 
an  economic  development  project  at  a 
Closed  Military  Installation.  Criteria  4 
through  6  shall  apply  to  all  other 
applicants  seeking  an  Allocation  of 
NDA  Act  Power. 

1.  Appliccmt  must  have  an  economic 
development  project  plan  that  fulfills 
the  following  criteria: 

a.  Promotes  the  establishment  or 
expansion  of  industrial,  commercial,  or 
governmental  facilities  at  the  Closed 
Military  Installation,  and 

b.  Helps  create  or  retain  jobs  in  the 
near  term  and  assists  in  the  creation  of 
additional  long-term  employment 
opportunities.  The  economic 
development  project  plan  must  include 
a  specific  plan  for  hiring  the 
unemployed  and  underemployed 
persons  from  the  area  near  the  Closed ' 
Military  Installation,  and 

c.  Has  been  approved  by  the 
appropriate  governing  body  of  the 
military  installation  in  which  it  is,  or 
will  be,  located  and  has  community 
support,  which  is  demonstrated  by 
appropriate  local  government  agency's 
uTitten  approval  of  the  economic 
development  project  plan,  and 

d.  Is  supported  by  public  and/or 
private  sector  investment  and  can 
present  evidence  of  adequate  funding, 
and 

e.  Demonstrates  that  necessary 
permits,  land  acquisitions,  or  options  on 
land  and  right-of-way  have  been 
obtained;  demonstrates  that  all  other 
legal  requirements  of  the  application 
process  have  been  satisfied;  and 
demonstrates  that  ownership  or  a  long- 
term  lease  of  the  electrical  distribution 
system  has  been  obtained  or  will  be 
obtained  by  the  delivery  date  for  the 
NDA  Act  Power. 

2.  The  economic  development  project 
must  occur  at  a  Closed  Militciry 
Installation. 

3.  Applicant  must  provide 
documentation  certifying  that  the  entity 
operating  the  economic  development 
project  is  eligible  to  exist  and  operate  at 


the  Closed  Military  Installation  that  is 
the  site  of  the  economic  development 
project. 

4.  Applicant  must  qualify  as  a 
Preference  Entity. 

5.  Applicant  must  be  located  within 
the  CVP  Marketing  Area. 

6.  Apphcants  applying  for  NDA  Act 
Power  to  be  used  at  a  Priority-Three 
Base  must  exist  and  operate  and  be 
ready,  willing,  and  able  to  receive  and 
use.  or  receive  and  distribute  such  NDA 
Act  Power  beginning  on  the  date  of 
application.  An  applicant  applying  for 
NDA  Act  Power  as  a  Negatively  Affected 
Customer  must  demonstrate  it  meets  the 
definition  of  a  Negatively  Affected 
Customer. 

F.  Applications  for  NDA  Act  Power 

Prospective  apphcants  may  begin 
requesting  NDA  Act  Power  from 
Western  no  earlier  than  the  effective 
date  of  these  final  NDA  Act  Procedures 
and  no  later  than  November  30,  2003. 
Requests  shall  be  considered  on  a  first- 
come,  first-served  basis  consistent  vnth 
General  Allocation  and  Contract 
Principles  in  section  G  below. 

1.  Letter  of  Interest 

a.  To  be  considered  for  NDA  Act 
Power,  each  prospective  applicant  must 
first  submit  to  the  Area  Manager. 
Sacramento  Area  Office,  a  letter  of 
interest  in  receiving  NDA  Act  Power.  In 
the  letter  of  interest,  the  prospective 
applicant  must  indicate  whether  it  is 
either  a  Preference  Entity  requesting  an 
allocation  of  NDA  Act  Power  for  use  at 

a  Priority-One,  Priority-Two.  or  Priority- 
Three  Base,  or  a  Negatively  Affected 
Customer. 

(1)  For  Preference  Entities  requesting 
an  allocation  of  NDA  Act  Power  to  be 
used  at  a  Priority-One  or  Priority-Two 
Base,  the  letter  of  interest  must  also 
indicate  the  Closed  Military  Installation 
where  the  NDA  Act  Power  will  be  used 
and  the  estimated  date  when  the 
economic  development  project  plan  will 
be  completed. 

(2)  For  Preference  Entities  requesting 
an  allocation  of  NDA  Act  Power  to  be 
used  at  a  Priority-Three  Base,  the  letter 
of  interest  must  indicate  the  mihtary 
installation  where  the  NDA  Act  Power 
will  be  utilized. 

(3)  Negatively  Affected  Customers 
must  also  identify  in  the  letter  of 
interest,  the  Closed  Military  Installation 
that  is  located  within  its  service  area 
and  the  direct  effects  of  the  closing  of 
that  military  installation  on  the 
Negatively  Affected  Customer. 

b.  If  the  letter  of  interest  does  not 
meet  the  criteria  set  forth  in  §  F.l.(a). 
Western  will  notify  the  requestor  within 
60  days  of  receiving  the  request. 


c.  If  the  letter  of  interest  meets  the 
criteria  set  forth  in  §  F.l.(a).  Western 
will  determine  whether  NDA  Act  Power 
can  be  made  available  to  meet  the 
request 

11)  If  NDA  Act  Power  is  available. 
Western  shall  mail  an  applicant  profile 
data  (APD)  form  to  the  prospective 
applicant  within  60  days  of  receiving 
the  request.  A  completed  application 
package  which  contains  all  of  the 
information  listed  on  the  APD  will  be 
required.  Has  ensures  that  Western  will 
have  a  aniform  basis  upon  which  to 
evaluate  the  applications. 

(2)  If  NDA  Act  Power  is  not  available, 
Western  will  send  a  letter  to  the 
prospective  applicant  within  60  days  of 
receiving  the  letter  of  interest.  This 
letter  will  state  that  there  is  no  NDA  Act 
Power  currently  available  to  meet  the 
request.  Western  will  place  the 
prospective  applicant's  name  on  a  Ust  of 
interested  parties.  At  any  time  that  NDA 
Act  Power  becomes  available.  Western 
will  send  a  notice  of  availability  to  all 
interested  parties  from  which  Western 
has  reoaived  a  letter  of  interest  and  mail 
an  APD  form  to  prospective  apphcants. 

2.  Applicant  Profile  Data  (APD) 

The  content  and  format  of  the  APD  is 
outlined  below.  The  information  should 
be  submitted  in  the  sequence  hsted.  The 
applicant  must  provide  all  requested 
information  or  the  most  reasonable 
estimates  that  are  available.  The 
applicant  should  note  any  requested 
information  that  is  not  ap^.hcable  or  not 
available.  The  APD  must  be  typed  and 
two  copies  submitted  by  certified  mail 
to  the  address  provided  by  Western's 
SacramBnto  Area  Office.  The  burden  of 
ensuring  consistency  of  the  content  of 
both  copies  rests  with  the  applicant. 
Western  is  not  responsible  for  errors  in 
data  or  missing  pages. 

All  items  of  information  in  the  APD 
should  be  answered  as  if  prepared  by 
the  organization  seeking  the  Allocation. 
The  apphcation  package  shall  consist  of 
the  following: 

a.  Applicant.  (1)  Applicant's  name 
and  address. 

(2)  Person(s)  representing  applicant: 
Please  provide  the  name,  address,  title, 
and  telephone  number  of  such 
person(s). 

(3)  Type  of  organization:  For  example; 
municipahty.  rural  electric  coop)erative, 
irrigation  district,  State  agency,  or 
Federal  agency, 

(4)  Parent  organization. 

(5)  Names  of  members. 

(6)  Applicable  law  under  which 
organization'  was  established. 

D.  The  proposed  economic 
development  project  plan,  including  the 
name  of  the  military  installation  on 


which  the  economic  development 
project  is  proposed. 

c.  Documentation  certifying  that  the 
entity  operating  the  economic 
development  project  is  eligible  to  exist 
and  operate  at  the  Closed  Mihtary 
installation. 

d.  Service  Requested:  The  amount  of 
electrical  service  requested. 

e.  Loads:  Projected  maximum  demand 
(kilowatts  (kW))  and  energy  use 
(kilowatthours  kWh))  foreadi  month  for 
a  period  of  5  calendar  years,  beginning 
on  the  proposed  date  that  the  economic 
development  project  begins  operating. 

/.  Transmission:  (1)  Points  of  delivery: 
Provide  the  preferred  pointfs)  of 
delivery  on  Western's  system  or  a  third- 
party's  system,  the  required  voltage  of 
service,  and  the  capacity  desired  at  each 
point  of  delivery. 

(2)  Transmission  arrangements: 
Describe  the  transmission  arrangements 
necessary  to  dehver  Power  to  the 
requested  points  of  dehvery. 

g.  Other  Information:  The  applicant  is 
welcome  to  provide  any  other 
information  pertinent  to  receiving  an 
Allocation. 

h.  Signature:  The  signature  and  title 
of  an  appropriate  official  who  is  able  to 
attest  to  the  validity  of  the  information 
submitted  and  who  is  authorized  to 
submit  the  application  is  required. 

3.  Western's  Consideration  of 
Applications 

a.  When  the  application  package  is 
received  by  Western.  Western  will 
verify  that  the  general  eligibility  criteria 
set  forth  in  section  E  have  been  met.  and 
that  all  items  requested  in  the  APD  have 
been  provided. 

(1)  Western  will  request  in  writing 
additional  information  from  any 
applicant  whose  application  package  is 
determined  to  be  deficient.  The 
applicant  shall  have  60  days  from  the 
postmark  date  on  Western's  request  to 
provide  the  information. 

(2)  If  Western  determines  that  the 
applicant  does  not  meet  the  general 
ehgibility  criteria.  Western  will  send 
(within  60  days  of  Western's  receipt  of 
the  apphcation  package)  a  letter 
explaining  why  the  apphcant  did  not 
qualify. 

(3)  If  the  applicant  has  met  the  general 
ehgibility  criteria,  Western  will 
determine  the  amount  of  Power  to  be 
i-llocated  pursuant  to  the  general 
allocation  and  contract  principles  set 
forth  in  section  G,  provided  that  no 
allocation  v»dll  be  given  until  such  time 
as  the  applicant  can  provide  evidence 
that  it  has  obtained  either  a  long-term 
lease  or  ovraership  of  the  electrical 
distribution  system.  If  the  apphcant 
does  not  obtain  either  a  long-term  lease 


or  ownership  of  the  electrical 
distribution  system  within  1  year  of 
Western's  receipt  of  the  apphcant's 
initial  application,  the  apphcation  will 
no  longer  be  valid  and  the  «qjphcant 
v«ll  be  required  to  submit  a  new 
application  which  will  again  be  suiqect 
to  Western's  review  process.  Western 
may  allocate  any  NDA  Act  Power  to 
others  until  all  allocation  criteria  are 
met  by  the  applicant.  Once  it  has  been 
determined  that  the  applicant  has 
obtained  either  a  long-term  lease  or 
ownership  of  the  electrical  distribution 
system,  Western  will^end  a  draft 
contract  to  the  applicant  for  review 
which  identifies  the  terms  and 
conditions  of  the  offer  and  the  amounts 
and  types  of  available  Power. 

b.  All  NDA  Act  Power  shall  be 
allocated  according  to  the  procedures 
set  forth  in  the  general  allocation  and 
contract  principles. 

c.  If  Western  determines  that 
reallocations  are  necessary  to  fulfill  the 
applicant's  request,  Western  will  initiate 
the  reallocation  procedures  set  forth  in 
the  general  allocation  and  contract 
principles. 

d.  In  the  event  that  two  or  more 
applicants  are  requesting  NDA  Act 
Power  and  Western  does  not  have 
enough  NDA  Act  Power  available  to 
meet  those  requests.  Western  shall  use 
its  discretion  to  determine  the  amounts 
of  NDA  Act  Power  to  be  allocated. 
Western  shall  use  information  contained 
in  the  application  package,  including,  if 
applicable,  the  economic  development 
project  plan,  to  make  its  decision. 

e.  Western  reserves  the  right  to 
determine  the  amount  of  NDA  Act 
Power  to-allocate  to  an  applicant,  as 
justified  by  the  applicant  in  its 
application  package,  including,  if 
applicable,  the  economic  development 
project  plan.  As  loads  increase  at  a 
Priority-One  Base,  the  Allottee  may 
request  and  Western  may  allocate  any 
amount  of  NDA  Act  Power  up  to  the 
Priority-One  Base's  NDA  Act  Power 
Entitlement  to  meet  such  increase  in 
loads.  If  necessary.  Western  may  recall 
NDA  Act  Power  under  the  general 
allocation  and  contract  principles  to 
allocate  to  the  Priority-One  Base. 

G.  Genera]  Allocation  and  Contract 
Principles 

The  general  allocation  criteria  and 
contract  principles  estabhdied  in  the 
Marketing  Plan  shall  apply  to 
Allocations  of  NDA  Act  Power.  To  meet 
the  specific  requirements  of  the  NDA 
Act,  Western  shall  also  apply  the 
following  allocation  criteria  to  ail 
applicants  seeking  an  Allocation  of 
NDA  Act  Power.  All  Allocations  of  NDA 
Act  Power  shall  be  at  the  sole  discretion 
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of  Western  and  shall  be  determined  on 
a  case-by-case  basis. 

Allocations  of  NDA  Act  Power  will  be 
made  in  amounts  solely  detennined  by 
Western,  subject  to  the  NDA  Act 
Procedures. 

1.  Allocation  Rights 

Western  will  allocate  NDA  Act  Power 
to  quahHed  appUcants  based  on  the 
following  hierarchy: 

a.  First,  for  a  military  load  at  a 
Priority-One  Base,  or  to  quaUfied 
Preference  Entities  promoting  economic 
development  at  a  Priority-One  Base. 

Such  first  right  to  NDA  Act  Power 
will  be  limited  to  the  NDA  Act  Power 
Entitlement  designated  for  a  Priority- 
One  Base. 

b.  Second,  to  a  Preference  Entity  at  a 
Priority-One  Base  for  amoimts  in  excess 
of  the  NDA  Act  Power  Entitlement  for 
such  base,  to  serve  a  military  load  or  to 
promote  an  economic  development 
project,  or  to  a  Preference  Entity 
promoting  an  economic  development 
project  at  a  Priority-Two  Base. 

NDA  Act  Power  allocated  under  this 
paragraph  will  be  subject  to  recall  upon 


3  years'  written  notice  in  order  to  fulfill 
an  Allocation  to  a  Priority-One  Base 
which  has  not  fully  utihzed  its  NDA  Act 
Power  Entitlement  xmder  §  G.l.(a.) 
above. 

c.  Third,  to  a  miUtary  branch  which 
had  a  CVP  CROD  at  a  Closed  Military 
Installation  as  of  November  30, 1993,  for 
use  at  a  Priority-Three  Base  within  that 
military  branch  within  the  CVP 
Marketing  Area. 

NDA  Act  I^ower  allocated  under  this 
paragraph  will  be  subject  to  recall  upon 
a  6-month  written  notice  in  order  to 
serve  a  Priority-One  or  Priority-Two 
Base.  Such  6-month  written  notice  will 
not  be  given  any  earlier  than  6  months 
after  a  contract  has  been  executed. 

d.  Fourth,  to  any  military  branch  for 
use  at  a  Priority-Three  Base  within  the 
CVP  Marketing  Area,  or  to  a  Negatively 
Affected  Customer. 

NDA  Act  Power  allocated  under  this 
subparagraph  will  be  subject  to  recall 
upon  a  6-month  written  notice  to  serve 
a  Priority-One  or  Priority-Two  Base,  or 
a  Priority-Three  Base  pursuant  to 
§  G.l.(c.)  above.  Such  6-month  written 
notice  will  not  be  given  any  earlier  than 


6  months  after  a  contract  has  been 
executed. 

2.  Allocation  of  NDA  Act  Power 

Western  will  use  the  following 
procedures  to  allocate  NDA  Act  Power 
to  a  quaUfied  applicant: 

a.  Western  will  determine  whether 
sufficient  Unutihzed  NDA  Act  Power  is 
available  to  fulfill  the  appUcant's 
request. 

b.  If  sufficient  Unutilized  NDA  Act 
Power  is  available  to  fulfill  the 
appUcant's  request.  Western  shall 
allocate  the  amount  needed. 

c.  If  sufficient  Unutilized  NDA  Act 
Power  is  not  available  to  fulfiU  the 
appUcant's  request.  Western  shall 
allocate  aU  UnutiUzed  NDA  Act  Power 
and  recall  and  reallocate  NDA  Act 
Power  CROD  to  fulfiU  the  request  by 
following  the  reallocation  procedures 
stated  in  §G.3. 

d.  To  ensure  the  most  equitable 
distribution  of  Long-Term  Firm  NDA 
Act  and  Type  III  Withdrawable  NDA 
Act  Power,  Western  proposes  that  each 
Allocation  of  NDA  Act  Power  shall  be 
determined  as  follows: 


A     _  Percentage  of  Given  Allocation  Comprised 
A  .  g  ~      of  Long-Term  Firm  NDA  Act  Power 

B     _  Percentage  of  Given  Allocation  Comprised 
A  ,  o  ~  of  Type  in  Withdrawable  NDA  Act  Power 


A  is  defined  as  Long-Term  Firm  NDA 
Act  Power  available  at  the  time  of  the 
Allocation. 

B  is  defined  as  Type  III  Withdrawable 
NDA  Act  Power  available  at  the  time  of 
Allocation. 

If  using  the  above  procedure  would 
result  in  an  Allocation  of  Long-Term 
Firm  NDA  Act  Power  which  is  less  than 
500  kW.,  Western  will  modify  the 
procedure  to  ensure  that  the  Allottee 
receives  a  minimum  of  500  kW  of  Long- 
Term  Firm  NDA  Act  Power  as  long  as 
there  is  at  least  500  kW  of  Long-Term 
Firm  NDA  Act  Power  available. 

e.  Allocations  will  be  made  on  to 
those  applicants  who  qualify  pursuant 
to  the  NDA  Act  Procedures.  The  NDA 
Act  Power  must  be  used  at  a  Closed 
Military  Installation  or  a  Priority-Three 
Base,  or  the  NDA  Act  Power  must  be 
used  by  a  Negatively  Affected  Customer. 

f.  The  Allottee  has  the  right  to 
piu'chase  NDA  Act  Power  only  when  a 
new  electric  service  contract  between 
Western  and  the  Allottee  has  been 
executed  and  when  all  conditions  in 
that  contract  have  been  satisfied. 

g.  To  consummate  any  AUocation  of 
NTDA  Act  Power,  an  electric  service 


contract  shall  be  executed  within  6 
months  of  a  contract  offer  by  Western, 
unless  otherwise  agreed  in  writing  by 
Western. 

h.  Western  reserves  the  right  to  recall 
any  amount  of  NDA  Act  Power  CROD 
from  an  Allottee  if  the  NDA  Act  Power 
CROD  allocated  is  in  excess  of  the  loads 
being  served  by  the  Allottee. 

i.  Western's  Administrator  has  the 
sole  discretion  to  reallocate  any  NDA 
Act  Power  CROD  that  becomes  available 
for  marketing  if  an  Allottee  has  failed  to 
accept  a  contract  within  the  period 
allowed,  or  if  a  contract  has  terminated, 
subject  to  the  NDA  Act  Procedures. 

j.  Western's  Administrator  has  the 
sole  discretion  to  allocate  any  amount  of 
NDA  Act  Power  which  is  not  fully 
allocated  under  the  four  levels  of 
priority  specified  in  the  NDA  Act 
Procedures.  Any  NDA  Act  Power 
allocated  pursuant  to  this  paragraph 
will  be  recalled,  at  Western's  discretion, 
prior  to  any  NDA  Act  Power  being 
recalled  fi'om  any  of  the  priority  groups 
set  forth  in  the  NDA  Act  Procedures. 


3.  Reallocation  Procedures 

When  Western  must  recall  NDA  Act 
Power  CROD  in  order  to  meet  a  request 
for  NDA  Act  Power,  Western  will  use 
the  following  procedures  and  hierarchy: 

a.  Allottees  receiving  Power  pursuant 
to  §G.l.(d.).  This  Power  is  subject  to 
recall  by  Western  upon  a  6-month 
written  notice.  Such  6-month  written 
notice  will  not  be  given  any  earUer  than 
6  months  after  a  contract  has  been 
executed. 

b.  Allottees  receiving  Power  pursuant 
to  §  G.l.(c.).  This  Power  is  subject  to 
recall  by  Western  upon  a  6-month 
written  notice.  Such  6-month  written 
notice  will  not  be  given  any  earUer  than 
6  months  after  a  contract  has  been 
executed. 

c.  Allottees  receiving  Power  pursuant 
to  §G.l.(b.).  This  Power  is  subject  to 
recall  by  Western  upon  a  3-year  written 
noUce. 

d.  If  Western  determines  that  a  partial 
recall  of  NDA  Act  Power  from  any  of  the 
priority  groups  identified  above  is 
necessary  to  fulfill  the  request,  Western 
shall  apply  the  following  formula  to 


determine  the  amount  of  NDA  Act 
Power  to  be  recalled  fit)m  each  Allottee. 

D 

C  is 'defined  as  each  Allottee's 
contribution  to  the  siun  of  the  NDA  Act 
Power  CROD  for  all  Allottees  in  the 
priority  group. 

D  is  the  sum  of  all  Allottees'  NDA  Act 
Power  CROD  in  the  priority  group. 

E  is  the  requested  amount  to  be 
recalled  from  the  priority  group. 

e.  If  using  the  above  reallocation 
formula  causes  an  Allottee's  Long-Term 
Firm  NDA  Act  Power  allocation  to  be 
reduced  below  500  kW,  Western  will 
withdraw  the  entire  Long-Term  Firm 
Allocation. 

4.  Withdrawal  Procedures 

When  Western  is  required  to  initiate 
withdrawals  of  Type  III  Withdrawable 
NDA  Act  Power  pursuant  to  the  Final 
Withdrawal  Procedures,  Western  shall 
determine  the  amount  to  be  withdrawn 
from  each  Allottee  by  using  the  Final 
Withdrawn  Procediu-es.  Western  wiU 
then  total  the  amounts  to  be  withdrawn 
from  each  Allottee  and  will  use  the 
following  hierarchy  to  initiate 
withdrawals  of  the  Type  III 
Withdrawable  NDA  Act  Power: 

a.  Allottees  receiving  Power  pursuant 
to§G.l.(d.). 

b.  Allottees  receiving  Power  pursuant 
to§G.l.(c.). 

c.  Allottees  receiving  Power  pursuant 
to§G.l.(b.). 

d.  Allottees  receiving  Power  pursuant 
to§G.l.(a.). 

e.  If  Western  determines  that  a  partial 
withdrawal  of  Type  III  Withdrawable 
NDA  Act  Power  from  any  of  the  above- 
mentioned  groups  is  necessary.  Western 
shall  apply  the  following  formula  to 
determine  the  amount  of  Type  III 
Withdrawable  NDA  Act  Power  to  be 
withdrawn. 

F  is  Refined  as  each  Allottee's 
contribution  to  the  siun  of  the  Type  III 
Withdrawable  NDA  Act  Power  for  all 
the  Allottees  within  the  group. 


G  is  the  sum  of  all  Allottees'  Type  III 
Withdrawable  NDA  Act  Power  within 
the  group. 

H  is  the  requested  amount  of  Type  III 
Withdrawable  NDA  Act  Power  to  be 
withdrawn  from  the  group. 

5.  Contract  Terms  for  the  Purpose  of 
NDA  Act  Power 

a.  Long-Term  Contracts.  Western 
proposes  that  Long-Term  Contracts 
entered  into  under  the  NDA  Act 
Procedures  shall  provide  for  electric 
service  for  a  p)eriod  ending  by  December 
31,  2004,  and  be  subject  to  the 
reallocation  procedures  set  forth  in  the 
NDA  Act  Procedures.  The  effective  date 
of  the  Long-Term  Contract  shaU  be 
detennined  by  Western  at  the  time  of 
the  contract  offer.  To  abide  by  the 
requirements  of  the  NDA  Act.  Western 
shall  have  the  right  to  recall  all  or  any 
part  of  the  NDA  Act  Power  CROD. 

b.  Short-Term  Contracts.  Western 
proposes  that  Short-Term  Contracts 
entered  into  imder  the  NDA  Act 
Procedures  shall  provide  for  electric 
service  during  a  temporary  period 
ending  by  December  31,  2004,  subject  to 
the  reallocation  procedures  set  forth  in 
the  NDA  Act  Procedures.  The  effective 
date  of  the  Short-Term  Contract  shaU  be 
determined  by  Western  at  the  time  of 
the  contract  offer.  To  abide  by  the 
requirements  of  the  NDA  Act,  Western 
shall  have  the  right  to  recall  all  or  any 
part  of  the  NDA  Act  Power  CROD. 

c.  For  any  appUcant  requesting  NDA 
Act  Power  to  be  used  for  an  economic 
development  project,  the  point  of 
delivery  for  the  NDA  Act  Power  must  be 
at  the  Closed  MiUtary  InstallaUon  where 
the  NDA  Act  Power  will  be  used,  unless 
otherwise  agreed  to  by  Western. 

d.  The  minimum  Long-Term  Firm 
NDA  Act  Power  CROD  shall  be  500  kW. 
However,  Western  reserves  the  right  to 
terminate  a  contract  if  a  customer 
receiving  NDA  Act  Power  over  PG&E's 
transmission  system  does  not  meet  the 
minimum  load  requirements  set  forth  in 
Contract  2948A. 

e.  Transmission  Service.  All 
transmission  arrangements  beyond 
Western's  CVP  system  are  the  full 
responsibiUty  of  the  Allottee.  Western 
will  assist  the  Allottee  in  obtaining 


third-party  transmission  arrangements 
with  PG&E  for  delivery  of  Power 
allocated  under  the  NDA  Act 
Procedures.  Nonetheless,  each  Allottee 
is  ultimately  responsible  for  obtaining 
its  own  deUvery  arrangements.  Western 
reserves  the  right  to  terminate  a  contract 
if  the  Allottee  is  unable  to  arrange  for 
the  transmission  necessary  to  receive 
the  CROD  within  6  months  of  the 
execution  of  the  contract. 

f.  For  those  Allottees  receiving  NDA 
Act  Power  to  be  used  at  a  Closed 
MiUtary  Installation,  the  following 
provisions  must  be  compUed  with: 

(1)  Western  reserves  the  right  to 
terminate  a  contract  if  the  AUottee 
cannot  demonstrate  that  it  is  using  the 
NDA  Act  Power  for  an  economic 
development  project  within  1  year  of 
the  execution  of  the  contract,  unless 
otherwise  agreed. 

(2)  The  Allottee  must  provide  a  report 
to  Western  each  January  15,  which 
describes  the  benefits  of  the  NDA  Act 

.  Power  CROD  being  passed  on  to  the 
organization  operating  the  economic 
development  project.  This  report  must 
be  provided  to  Western  in  such  a  way 
that  Western  can  separately  idenUfy  the 
composite  energy  and  capacity  costs 
stated  in  miUs  per  kWh  of  NDA  Act 
Power  and  non-NDA  Act  Power.  The 
report  must  also  show  that  the  economic 
development  project  is  stiU  in 
operation. 

(3)  Western,  at  its  sole  discretion, 
shall  have  the  right  to  either  withdraw 
NDA  Act  Power  or  terminate  its  contract 
with  the  Allottee  upon  30  days'  written 
notice  if  the  Allottee  does  not  comply 
with  §  G.5.(vi}(2)  for  each  year  of  the 
contract. 

3.  Standard  Provisions 

The  contracts  entered  into  as  a  result 
of  the  NDA  Act  Procedures  will 
incorporate  Western's  standard 
provisions  for  power  sales  contracts, 
resale  of  electric  energy,  and  integrated 
resource  planning  in  addition  to  the 
General  Power  Contract  Provisions. 

Appendix  A 

The  military  installations  receiving  CVP 
Power  and  their  respective  CVP  CRODs  as  of 
.November  30, 1993.  are  listed  below: 


JMI 


Military  installations 

Parks  Reserve  Forces  Training  Area.  Dut)lin,  CA 

Defense  Distribution  Depot.  San  Joaquin,  CA  (Sharpe  Facility) 
Defense  Distribution  Deport,  San  Joaquin,  CA  (Tracy  Facility) 

Naval  Weapoons  Station,  Concord,  CA  

Naval  Radio  Station,  Dixon,  CA "..".""!1".". 

Naval  Air  Station.  Lemoore,  CA .". 

Naval  Air  Station.  Moffett  Field,  CA "..!!."!!!!.."!!!.."!!!! 

Naval  Security  Group  Activity.  Skaggs  Island.  CA  ....."!!!!..."!!!..I 
Naval  Communication  Station,  Stockton,  CA  


Long-term  firm 
power 


0.500 
4.000 
3.800 
2.170 
1.040 
16.000 
4.170 
0.650 
3.630 


Type  III 
withdrawat}le 


0.098 
2!276 


Total 


0.500 
4.000 
3.800 
2.268 
1.040 
16.000 
6.440 
0.650 
3.630 
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# 

MWary  installations 

Luiiy-term  firm 
po«ver 

Typem 
«wiihdrawabie 

Total 

Naval  Station.  Treasure  Island.  CA  _         

Naval  Shipyard,  Mara  KUnri,  Vallfljo.  nA   

3.020 
20.020 
20.507 
15.094 

1li^ 

0.100 

2.581 
2.148 
1.068 
1.906 
OiiOO 
1.352 
1.300 

5.601 
22  168 

Beaie  AFB.  Marysvifle,  CA „„ _        

McCelan  AFB.  Sacramento,  CA  ..„ _ „ „ 

Onauka  AFB,  Menio  Park,  CA  „ 

Travis  AFB,  FairiSeW.  CA  .. ._ „_ 

Travis  Wheny.  Fakteld.  CA „ _„    „._ „ 

21.575 
17.000 

0.500 
12.651 

1.400 

Totals _ , „„    ..    _ _ . 

106.00 

13.223 

119.223 

JMI 


Regulatory  Flexibility  Analysis: 
Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C  601  et  seq.,  each 
agency,  when  required  to  publish  a 
proposed  nde.  is  further  required  to 
prepare  and  make  available  for  pubUc 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the 
rule  on  small  entities.  Western  has 
determined  that  (1)  this  rulemaking 
relates  to  services  offered  by  Western 
and,  therefore,  is  not  a  rule  within  the 
purview  of  the  Act,  and  (2)  the  impacts 
of  an  Allocation  from  Western  would 
not  cause  an  adverse  economic  impact 
to  such  entities.  Tlie  requirements  of 
this  Act  can  be  waived  if  the  head  of  the 
agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  his 
execution  of  this  Federal  RegisteF 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 

Environmental  Compliance:  The 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321  et  seq.,  and 
implementing  regulations  issued  by  the 
Coimcil  on  Environmental  Qualit ,  40 
CFR  part  1500  et  seq.,  and  the 
Department  of  Energy,  10  CFR  part 
1021,  require  that  the  environmental 
effects  of  agency  decisions  be  studied 
and  considered  by  decision  makers. 
Studies  were  made  to  determine 
whether  there  were  significant  impacts 
to  the  environment  as  a  result  of  the 
original  allocation  of  the  Power  to  the 
raiUtary  installations.  These  studies  and 
analyses  are  published  in  the  Revised 
Environmental  Assessment  (DOE/EA- 
0467)  and  Finding  of  No  Significant 
Impact  (FONSI)  which  were  prepared  by 
Western  for  its  Sacramento  Area  Office 
1994  Power  Marketing  Plan.  The 
proposal  to  implement  the  requirements 
of  section  2929  of  the  National  Defense 
Authorization  Act  involves  the  same 
529  MW  of  power  addressed  in  DOE/EA 
0467. 

Paperwork  Reduction  Act  of  1980: 
The  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq..  requires  that 
certain  information  collection 


requirements  be  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
before  information  is  requested  of  the 
pubhc.  OMB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public, 
48  FR 13666.  March  31, 1983. 

Determination  Under  Executive  Order 
12866:  DOE  has  determined  that  this  is 
not  a  significant  regulatory  action 
because  it  does  not  meet  the  criteria  of 
Executive  Order  12866,  58  FR  51735. 
Western  has  an  exemption  from 
centralized  regulatory  review  imder 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  OMB  is 
required. 

Issued  in  Golden.  Colorado,  November  21 . 
1994. 

J.M,  SlufiBr, 

Administrator. 

|FR  Doc.  94-29607  Filed  11-30-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6114-4) 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1705.01;  Environmental 
Cost  Accounting  for  Capital  Budgeting: 
A  National  Survey  of  Management 
Accountants;  was  approved  10/27/94; 
OMB  No.  2070-0138;  expires  12/31/95. 

EPA  ICR  No.  1698.01;  EPA  Wastewise 
Voluntary  Challeaga  Program;  was 


approved  10/31/94;  OMB  No.  2050- 
0139;  expires  08/31/95. 

EPA  ICR  No.  1641.01:  Collection  of 
Economic  and  Regulatory  Impact 
Support  Data  under  RCRA;  was 
approved  11/15/94;  OMB  No.  2050- 
0136;  expires  10/31/97. 

EPA  ICR  No.  1250.04:  Request  for 
Contractor  Access  to  TSCA  Confidential 
Business  Information;  was  approved  11/ 
15/94;  OMB  No.  2070-0075;  expires  11/ 
30/97. 

EPA  ICR  No.  1625.02  NESHAP  for 
Chromium  Emissions  from  Industrial 
Process  Cooling  Towers;  was  approved 
10/31/94;  OMB  No.  2060-0268;  expires 
10/31/97. 

EPA  ICR  No.  0568.07;  Toxic 
Substances  Control  Act  (TSCA)  Section 
8(a),  Preliminary  Assessment 
Information  Rule  (PAIR);  was  approved 
10/30/94;  OMB  No.  2070-0054;  expires 
11/30/97. 

EPA  ICR  No.  1703.01;  Radon 
Measurement  Protocol  Evaluation 
Study;  was  approved  10/16/94;  OMB 
No.  2060-0303;  expires  11/30/97. 

OMB  Disapproval 

EPA  ICR  1715.01;  Lead  Requirements 
for  Lead-Based  Paint  Activities;  was 
disapproved  10/04/94. 

EPA  ICR  No.  1707.01;  NSPS  for  Cold 
Cleaning  Machine  Operations, 
Reporting  and  Recordkeeping 
Requirements — Subpart  JJ;  was 
disapproved  11/01/94. 

EPA  ICR  No.  0574.07;  Microbial 
Products  of  Biotechnology,  The  Toxic 
Substances  Control  Act  (Proposed  Rule); 
was  disapproved  10/24/94. 

EPA  ICR  No.  1700.01;  Shore 
Protection  Act  of  1988,  Reporting  and 
Recordkeeping  Requirements;  was 
disapproved  10/24/94. 

Withdrawal 

EPA  ICR  1701.01;  Phase  I  of  the 
National  Human  Exposure  Assessment 
Survey  (NHEXAS);  was  withdrawTi  10/ 
25/94,  at  the  Agency's  request. 

OMB  Extensions  of  Expiration  Dates 

EPA  ICR  No.  0794.06;  Notification  of 
Substantial  Risk  of  injury  to  Health  and 
the  Environment  under  Section  8fE]  of 


the  Toxic  Substances  Control  Act 
(TSCA);  expiration  date  extended  to  03/ 
31/93. 

EPA  ICR  No.  0277.09;  Training 
Verification  Program  imder  Paragraph  3 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  for  Implementation 
of  the  Revised  Federal  Worker 
Protection  Standard;  expiration  date 
extended  to  05/31/95. 

EPA  ICR  No.  1391.01;  Information 
Request  for  State  Revolving  Fund 
Program;  expiration  date  extended  to 
03/31/95. 

EPA  ICR  No.  0820.05;  Hazardous 
Waste  Generator  Standards;  expiration 
date  extended  to  04/30/95. 

EPA  ICR  No.  1360.03;  NoUfication, 
Recordkeeping,  and  Reporting 
Requirements  for  Underground  Storage 
Tanks;  expiration  date  extended  to  04/ 
30/95. 

EPA  ICR  No.  1355.03;  Underground 
Storage  Tanks-Requirements  for  State 
Program  Approval;  expiration  date 
extended  to  04/30/95. 

Dated:  November  23. 1994. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-29572  Filed  11-30-94;  8:45  am] 
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[OPP-00397;  FRL-4924-61 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  Full  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Committee  will  hold  a  2-day 
meeting,  beginning  on  Monday, 
December  5, 1994,  and  ending  on 
Tuesday,  December  6, 1994.  This  notice 
announces  the  location  and  times  for 
the  meetings  and  sets  forth  tentative 
agenda  topics.  The  meeting  is  open  to 
the  public. 

DATES:  The  Full  SHREG  Committee  will 
meet  on  Monday,  December  5, 1994, 
from  8:30  a.m.  to  5:00  p.m.  and 
Tuesday,  December  6. 1994,  from  8:30 
a.m.  to  12:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  DoubleTree  Hotel,  300  Army-Navy 
Drive,  ArUngton,  VA  22202,  (703)  416- 
4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1100.  Crystal  Mall  No.  2, 1921 


Jefferson  Davis  Highway,  Arhngton,  VA 
22202,  (703)  305-5306. 

SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  Full  SFIREG 
Committee  includes  the  following: 

1.  Update  on  the  Delaney  Clause. 

2.  Agency  Grants  Flexibility 
Discussion. 

3.  Worker  Protection  Program 
Implementation  and  Comphance 
Updates. 

4.  State  Management  Plans  for 
Ground  Water  Protection. 

5.  Compliance  Assistance  and 
Agricultural  Section  Issues. 

6.  Section  18  Pilot  Program  Report 
from  Region  4. 

7.  Regional  and  Committee  Reports. 

8.  Update  on  Federal  Legislations 
including  the  Minor  Crop  Bill,  Food 
Safety  and  USDA  Farm  Bill  and 
Recordkeeping. 

9.  Status  of  Cross  Contamination, 
Custom  Blending  and  Bulk  PoUcy. 

1 0.  Status  of  Certification/Training 
and  Disposal  Regulations. 

List  of  Subjects 

Environmental  protection. 

Dated:  November  25, 1994. 

Arthur-Jean  B.  Williams, 

Acting  Director,  Field  Operations  Division. 
Office  of  Pesticide  Programs. 

[FR  Doc.  94-29688  Filed  11-29-94;  1:06  pmj 
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Washington,  DC  20424.  telephone  202- 
482-6600. 

Delegation  Order 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Delegation  Order;  Department  of 
Agriculture  Reorganization  Act  of  1994 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Delegation  of  authority. 


SUMMARY:  Section  291  of  the  Federal 
Crop  Insurance  Program  and 
Department  of  Agriculture 
ReorganizaUon  Act  of  1994  (the  Act), 
Public  Law  103-354, 108  Stat.  3178, 
3235  (1994)  assigns  the  Federal  Ubor 
Relations  Authority  specific 
responsibilities  with  respect  to  the 
certification  of  new  or  modified 
bargaining  imits  resulting  from 
reorganizations  within  the  Department 
of  Agriculture.  The  Act  further  permits 
the  Authority  to  delegate  those 
responsibihties  to  its  Regional  Directors. 
The  order  delegating  these 
responsibilities  appears  below. 
EFFECTIVE  DATE:  December  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Feder,  Deputy  General  Counsel, 
607  14th  Street,  NW..  Suite  210. 


/.  Statutory  Authority 

Section  291  of  the  Federal  Crop 
Insurance  Program  and  Department  of 
Agriculture  Reorganization  Act  of  1994 
(the  Act),  Pubhc  Law  103-354, 108  Stat. 
3178,  3235  (1994)  provides,  in  relevant 
part,  that: 

(a)  VOLUNTARY  AGREEMENT  — 

(1)  IN  GENERAL.— If  the  exercise  of 
the  Secretary  [of  Agriculture] 's  authority 
under  this  title  results  in  changes  to  an 
existing  bargaining  unit  that  has  been 
certified  under  chapter  71  of  title  5, 
United  States  Code,  the  affected  parties 
shall  attempt  to  reach  a  voluntary 
agreement  on  a  new  bargaining  unit  and 
an  exclusive  representative  for  such 
unit. 

C2)  CRITERIA. — In  carrying  out  the 
requirements  of  this  subsection,  the 
affected  parties  shall  use  criteria  set 
forth  in — 

(A)  sections  7103(a)(4),  7111(e). 
7111(f)(1),  and  7120  of  title  5,  United 
States  Code,  relating  to  determining  an 
exclusive  representative;  and 

(B)  section  7112  of  title  5,  United 
States  Code  (disregarding  subsections 
(b)(5)  and  (d)  thereof),  relating  to 
determining  appropriate  units. 

(b)  EFFECT  OF  AN  AGREEMENT  — 

(1)  IN  GENERAL.— If  the  affected 
parties  reach  agreement  on  the 
appropriate  unit  and  the  exclusive 
representative  for  such  unit  under 
subsection  (a),  the  Federal  Labor 
Relations  Authority  shall  certify  the 
terms  of  such  agreement,  subject  to 
paragraph  (2)(A).  Nothing  in  this 
subsection  shall  be  considered  to 
require  the  holding  of  any  hearing  or 
election  as  a  condition  for  certification. 

(2)  RESTRICTIONS.— 

(A)  CONDITIONS  REQUIRING 
NONCERTIFICATION.— The  Federal 
Labor  Relations  Authority  may  not 
certify  the  terms  of  an  agreement  under 
paragraph  (1)  if— 

(i)  it  determines  that  any  of  the 
criteria  referred  to  in  subsection  (a)(2) 
(disregarding  section  7112(a)  of  title  5, 
United  States  Code)  have  not  been  met; 
or 

(ii)  after  the  Secretary's  exercise  of 
authority  and  before  certification  under 
this  section,  a  vahd  election  imder 
section  7111(b)  of  title  5,  United  States 
Code,  is  held  covering  any  employees 
who  would  be  included  in  the  unit 
proposed  for  certificatioli. 
*        »        »        •        • 

(3)  DELEGATION.— 
(A)  IN  GENERAL.— The  Federal  i.abor 
Relations  Authority  may  delegate  to  any 
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regional  director  (as  referred  to  in 
section  7105(e)  of  title  5,  United  States 
Code)  its  authority  imder  the  preceding 
provisions  of  this  subsection. 

(B)  REVIEW.— Any  action  taken  by  a 
regional  director  under  subparagraph 
(A)  shall  be  subject  to  review  under  the 
provisions  of  section  7105(f)  of  title  5. 
United  States  Code,  in  the  same  manner 
as  if  such  action  had  been  taken  under 
section  7105(e)  of  such  title,  except  that 
in  the  case  of  a  decision  not  to  certify, 
such  review  shall  be  required  if 
application  therefor  is  filed  by  an 
affected  party  within  the  time  specified 
in  such  provisions. 

(c)  DEFINmON.— For  piuposes  of 
this  section,  the  term  "affected  party" 
means — 

(1)  with  respect  to  an  exercise  of 
authority  by  the  Secretary  under  this 
title,  any  labor  organization  affected 
thereby;  and 

(2)  the  Department  of  Agriculture. 

n.  Order 

In  accordance  with  section  291(b)(3) 
of  the  Act,  Regional  Directors,  who  are 
directed  and  supervised  by  the  General 
Counsel  as  provided  by  section  III  of  the 
Memorandum  Describing  the  Authority 
and  Assigned  Responsibilities  of  the 
General  Counsel  of  the  Federal  Labor 
Relations  Authority.  Appendix  B  to  5 
CFR  Chapter  XIV,  are  hereby  delegated 
the  authority  to  certify,  subject  to 
section  291(bK2)(A)  of  the  Act,  the 
terms  of  voluntary  agreements  entered 
into  pursuant  to  section  291(a)  of  the 
Act. 

Decisions  of  the  Regional  Directors 
made  piusuant  to  this  delegation  of 
authority  become  the  final  and  binding 
action  of  the  Authority: 

(1)  If  no  affected  party,  as  defined  in 
Section  291(c)  of  the  Act.  files  an 
appUcation  for  review  of  the  Regional 
Director's  Decision  and  Order  with  the 
Authority  within  sixty  (60)  days  after 
the  Regional  Director's  Decision  and 
Order,  or 

(2)  If  the  Authority  does  not 
undertake  to  grant  review  of  the 
Regional  Director's  Decision  and  Order 
to  certify  within  sixty  (60)  days  after  the 
filing  of  a  timely  appfication  for  review. 

I^irsuant  to  section  291(b)(3)(B)  of  the 
Act.  review  shall  automatically  be 
granted  upon  the  timely  application  for 
leview  by  an  "afiiected  party"  of  any 
decision  not  to  certify.  All  other 
apphcations  for  review  of  Decisions  and 
Orders  of  a  Regional  Director  shall  be 
filed  and  processed  in  accordance  with 
5  CFR  2422.17. 

The  Authority's  granting  of  review 
upon  the  timely  filing  of  an  application 
for  review  of  a  Regional  Director's 
Decision  and  Order  will  not  operate  as 


a  stay  of  such  action  ordered  by  the 
Regional  Director,  unless  specifically 
ordered  by  the  Authority.  If  the 
Authority  grants  review,  the  Authority 
may  affiim,  modify,  or  reverse  any 
action  reviewed. 

Dated:  November  28. 1994. 

For  the  Authority. 
SoUy  Thonas, 

Executive  Director.  Federal  Labor  Relations 
Authority. 
[FR  Doc.  94-29584  Filed  11-30-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

First  Bank  System,  Inc.;  Acquisition  of 
Company  Engaged  In  Permissit>te 
Nonbanking  Activities 

The  organization  listed  in  this  notice, 
has  apphed  under  §  225.23(aK2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  fisted  in  §  225.25  of 
Regulation  Y  as  cloeely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc.  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  ^>ecifically  any  questions  of 
fact  that  are  in  dispute,  sununarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  Indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  Decembn  15. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  O^mes  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  First  Bank  System.  Inc., 
Minneapolis.  Minnesota;  to  acquire 
Western  Insurance  Agency.  Sioux  Falls. 
South  Dakota,  and  thereby  engage  in  the 
sale,  as  agent,  of  certain  types  of 
insurance,  including  property/casualty, 
life  and  health  insurance  products,  and 
fixed  and  variable  annuity  contracts 
pursuant  to  section  225.25(bK8)(vii)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  25, 1994. 
Jennifer  ).  lohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-29548  Filed  11-30-94;  8:45  ami 
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A.N.B.  Holding  Company,  LTD.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identif)nng  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


bearing,  and  indicating  how  the  party 
commoDting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
272: 

1.  A.N.B.  Holding  Company,  LTD., 
Terrell.  Texas;  to  engage  de  novo  in 
making,  acquiring,  or  servicing  loans 
directly  for  itself  or  for  others  pursuant 
to  section  225.25(b)(v)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  25, 1995. 
Jennifinr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-29547  Filed  11-30-94;  8:45  am] 
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KeyCorp,  et  aL;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  Usted  in  this  notice 
have  apphed  for  the  Board's  approval 
Under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applicaUons 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcaticm  has  been  accepted  for 
processing,  it  wiU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than 
Decembex  27, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixlb  Street,  Cleveland,  Ohio 
44101: 

1.  KeyCorp,  Cleveland,  Ohio;  to 
acquire  100  percent  of  the  voting  shares 


of  OmniBancorp,  Denver,  Colorado,  and 
thereby  indirectly  acquire  OMNIBANK 
Arapahoe,  Englewood.  Colorado. 
OMNIBANK  Commerce  City.  Commerce 
City,  Colorado,  OMNIBANK  Aurora, 
Aurora.  Colorado;  OMNIBANK  lUff, 
Aurora.  Colorado,  OMNIBANK  Parker 
Road,  Aurora,  Colorado,  and 
OMNIBANK  Southeast,  Denver, 
Colorado. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Citizens  Bancorpomtion  of 
South  Carolina,  Inc..  Columbia,  South 
Carolina;  to  acquire  up  to  14  percent  of 
the  voting  shares  of  SNB  Financial 
CorporaUon,  Summerville,  South 
Carolina,  and  thereby  indirectly  acquire 
Summerville  National  Bank. 
Summerville,  South  Carolina. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
MinneapoUs,  Miimesota  55480: 

1.  First  Southeastern  BancGroup,  Inc., 
Harmony,  Minnesota;  to  acquire  72 
percent  of  the  voting  shares  of  Granger 
State  Bank,  Granger,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  25, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-29549  Filed  11-30-94;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
File  No.  941  0123] 

Aillant  Techsystems  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION;  Proposed  consent  agreement 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  things,  AlUant 
Techsystems  Inc.  (AlUant).  a  Minnesota- 
based  defense  contractor,  to  acquire 
Hercules  Inc.'s  propellant  division, 
Hercules  Aerospace  Company,  under 
certain  conditions,  and  would  require 
AlUant  to  prevent  its  newly  acquired 
propellant  division  fitHn  sharing  non- 
pubUc  informaUon  with  AlUant's 
ammimition  and  munitions  division. 
AlUant  also  would  have  to  notify  its 
propeUant  customers  of  the  Commission 
order  before  obtaining  any  non-public 
information  from  them. 


DATES:  Comment  must  be  received  on  or 
before  January  30,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NVV., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  WiUunson,  FTC/S-2224, 
Washington,  DC  20580.  (202)  32&-2830. 
SUPPLEMENTARY  iNFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  foUowii^  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  PubUc  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  wiU 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(u)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(u)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  acquisition  by 
AlUant  Techsystems  Inc.  ("AlUant"),  of 
certain  as.sets  of  the  Hercules  Aerospace 
Company  of  Hercules  Incorporated 
("Hercules"),  and  it  now  appearing  that 
AlUant,  hereinafter  sometimes  referred 
to  as  proposed  respondent,  is  wiUng  to 
enter  into  an  agreement  containing  an 
order  to  refrain  from  certain  acts  and  to 
provide  for  other  reUef: 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  AlUant  is  a 
corporation,  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
located  at  600  Second  Street,  NE., 
Hopkins,  Minnesota  55343. 

2.  Proposed  respondent  admits  all  the 
jurisdicUonal  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  piuvuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  Proposed  respondent  shall  submit 
v\'ith  this  agreement  an  initial  report 
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signed  by  the  proposed  respondent 
setting  forth  in  precise  detail  the 
manner  in  which  the  proposed 
respondent  will  comply  with 
Paragraphs  n  and  m  of  the  order  when 
and  if  entered.  Such  report  will  not 
become  part  of  the  public  record  unless 
and  imtil  the  accompanying  agreement 
and  order  are  accepted  by  the 
Commission.  At  the  time  such  report  is 
submitted,  proposed  respondent  may 
request  confidentiahty  for  any  portion 
thereof  with  a  precise  showing  of 
justification  therefor. 

5.  This  agreement  shall  not  become 
part  of  the  pubhc  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  die  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Conunission.  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  reft^in  from  certain  acts  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 


be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondent  has  read  the 
draft  of  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that,  as  used  in  this 
order,  the  followring  definitions  shall 
apply: 

A.  "Alhant"  or  "Respondent"  means 
Alliant  Techsystems  Inc.,  its 
predecessors,  subsidiaries,  divisions, 
groups  and  afiiliates  controlled  by 
Alliant,  and  their  respective  directors, 
officers,  employees,  agents  and 
representatives,  and  their  respective 
successors  and  assigns. 

B.  "Defense  Systems"  means  Alliant's 
Defense  Systems  Business  Group,  an 
unincorporated  division  of  AlUant  with 
its  principal  place  of  business  at  600 
Second  Street,  NE.,  Hopkins,  Miimesota 
55343.  as  well  as  its  officers,  employees, 
agents,  divisions,  subsidiaries, 
successors,  and  assigns,  and  the  officers, 
employees  or  agents  of  Defense  System's 
divisions,  subsidiaries,  successors  and 
assigns.  Defense  Systems  is  principally 
engaged  in  the  research,  development, 
manufacture  and  sale  of  Weapons  and 
weapon  systems. 

C.  "Hercules"  means  Hercules 
Incorporated,  a  corporation  organized, 
existing  and  doing  business  under  the 
laws  of  Delaware  with  its  principal 
place  of  business  at  Hercules  Plaza, 
Wilmington,  Delaware  19894-0001. 

D.  "Person"  means  any  natural 
person,  corporate  entity,  partnership, 
association,  joint  venture,  government 
entity,  trust  or  other  business  or  legal 
entity. 

E.  "Commission"  means  the  Federal 
Trade  Commission. 

F.  "Propellant  or  Explosives"  means 
substances  used  to  propel  or  activate 
Weapons. 

G.  "Weapons"  means  ammunition 
and  munitions. 

H.  "Acquisition"  means  the 
acquisition  by  Alliant  of  substantially 
all  of  the  assets  and  stock  relating  to 


Hercules  Aerospace  Company,  an 
unincorporated  division  of  Hercules. 
I.  "Non-Public  Information"  means 
any  information  not  in  the  public 
domain  furnished  by  a  Weapons 
developer,  manufacturer  or  systems 
contractor  to  Alliant  in  Alliant's 
capacity  as  a  provider  of  Propellant  or 
Explosives;  provided  (a)  if  written 
information  is  furnished,  it  is 
designated  in  writing  by  the  Weapons 
developer,  manufacturer  or  systems 
contractor  as  proprietary  information  by 
an  appropriate  legend,  marking,  stamp, 
or  positive  written  identification  on  the 
face  thereof,  or  (b)  if  oral,  visual  or  other 
information  is  furnished,  it  is  identified 
as  proprietary  information  in  writing  by 
the  Weapons  developer,  manufacturer 
or  systems  contractor  prior  to  the 
disclosure  to  Alliant  or  within  thirty 
(30)  days  after  such  disclosure.  Non- 
Public  Information  shall  not  include  (i) 
information  already  known  to  Alliant, 
(ii)  information  which  subsequently 
falls  within  the  pubhc  domain  through 
no  violation  of  this  Order  by  Alliant, 
(iii)  information  which  subsequently 
becomes  known  to  Alhant  from  a  third 
party  not  in  breach  of  a  confidential 
disclosure  agreement  with  a  Weapons 
developer,  manufacturer  or  systems 
contractor,  or  (iv)  information  after  six 
(6)  years  from  the  date  of  disclosure  to 
Alliant  or  such  other  period  as  agreed  to 
in  writing  by  Alhant  and  the  Weapons 
developer,  manufacturer  or  systems 
contractor. 

// 

ft  is  further  ordered  that: 

A.  Alhant  shall  not,  absent  the  prior 
written  consent  of  the  proprietor  of 
Non-Public  Information,  provide, 
disclose,  or  otherwise  make  available  to 
Defense  Systems  any  Non-Public 
Information;  and 

B.  Alhant  shall  use  any  Non-Pubhc 
Information  it  obtains  only  in  its 
capacity  as  a  provider  of  Propellant  or 
Explosives,  absent  the  prior  written  • 
consent  of  the  proprietor  of  Non-Public 
Information. 

/// 

It  is  further  ordered  that  Alhant  shall 
dehver  a  copy  of  this  order  to  any 
United  States  Weapons  developer, 
manufacturer  or  systems  contractor 
prior  to  first  obtaining  any  Non-Public 
Information  relating  to  the  developer's, 
manufacturer's  or  systems  contractor's 
Weapons  either  from  the  Weapons 
developer,  manufacturer,  or  systems 
contractor  or  through  the  Acquisition; 
provided  that  for  Non-Pubhc 
Information  described  in  Paragraph  I. 
Section  I.(b)  of  this  order,  Alhant  shall 
dehver  a  copy  of  this  order  within  ten 


(10)  days  of  the  written  identification  by 
the  Weapons  developer,  manufacturer 
or  systems  contractor. 

IV         jl 

It  is  further  ordered  that: 

A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final, 
Respondent  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  maimer  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with 
Paragraphs  II  and  III  of  this  order;  and 

B.  One  (1)  year  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
such  other  times  as  the  Commission 
may  require.  Respondent  shall  file  a 
verified  written  report  with  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complying  with  this 
order.  To  the  extent  not  prohibited  by 
United  States  Government  national 
seciuity  requirements.  Respondent  shall 
include  in  its  reports  information 
sufficient  to  identify  all  United  States 
Weapons  developers,  manufacturers  or 
systems  contractors  with  whom 
Respondent  has  entered  an  agreement 
for  the  research,  development, 
manufacture  or  sale  of  Propellant  or 
Explosives. 


It  is  further  ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  days  prior  to  any  proposed  change 
in  Respondent,  such  as  dissolution, 
assignment  or  sale  resuhing  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in 
Respondent,  that  may  affect  compliance 
obligations  arising  out  of  this  order. 

VI 

It  is  further  ordered  that ,  for  the 
purpose  of  determining  or  securing 
comphance  with  this  order,  and  subject 
to  any  legally  recognized  privilege  and 
applicable  United  States  Government 
security  requirements,  upon  written 
request,  and  on  reasonable  notice. 
Respondent  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
Respondent  and  without  restraint  or 


interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
Respondent,  who  may  have  counsel 
present,  regarding  such  matters. 

VII 

It  is  further  ordered  that,  this  order 
shall  terminate  twenty  (20)  years  from 
the  date  this  order  becomes  final. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
("Commission")  has  accepted  an 
agreement  to  a  proposed  Consent  Order 
from  Alhant  Techsystems  Inc. 
("Alhant").  under  which  Alliant's 
ammunition  and  mimitions  divisions 
would  be  prohibited  fixjm  gaining  access 
to  any  non-pubhc  information  from 
competing  ammunition  and  mimitions 
producers  that  Alliant  receives  in  its 
capacity  as  a  provider  of  propellant. 

The  proposed  Consent  Orcfer  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 
Alliant  is  a  significant  competitor  in 
the  market  for  ammunition  and 
munitions.  Alliant  proposes  to  acquire 
Hercules  Incorporated 's  aerospace 
division,  the  only  United  States  suppfier 
of  propellant  used  in  large  cahber 
ammunition.  The  proposed  complaint 
alleges  that  the  acquisition,  if 
consummated,  would  violate  section  5 
of  the  Federal  Trade  Commission  Act.  as 
amended.  15  U.S.C.  45.  and  section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18,  because  Alfiant's  ammunition  and 
munitions  divisions  could  gain  access  to 
competitively  significant  and  non- 
public information  concerning  other 
ammunition  and  munitions  suppliers' 
products  due  to  Alhanl's  role  as  a 
supplier  of  propellant.  As  a  result,  the 
proposed  acquisition  increases  the 
likelihood  that  competition  between 
ammunition  and  munitions  supphers 
would  decrease  and  that  advancements 
in  ammunition  and  munitions  research, 
iimovation,  and  qualify  would  be 
reduced. 

The  proposed  Consent  Order 
prohibits  Alhant  from  disclosing  any 
non-public  information  Alliant  receives 
in  its  capacity  as  a  provider  of 
propellant  from  an  ammunition  or 
munitions  manufacturer  to  Alhant 's 
ammunition  or  munitions  divisions. 
Under  the  proposed  Order,  Alliant  may 
only  use  such  information  in  its 


capacity  as  a  provider  of  propellant. 
Non-pubhc  information  is  defined  in 
the  Order  as  any  information  not  in  the 
pubhc  domain  furnished  by  an 
ammunition  or  mimitions  manufacturer 
to  Alhant's  propellant  division  and 
designated  as  proprietary  information. 

The  Commission  anticipates  that  the 
effect  of  the  proposed  Order  will  be  to 
maintain  the  opportunity  for  full 
competition  in  the  market  for  the 
research,  development,  manufiacture 
and  sale  of  ammunition  and  munitions 
by  hmiting  the  abiUty  of  one  significant 
competitor  to  use  information  obtained 
from  other  competitors. 

Under  the  provisions  of  the  Consent 
Order,  Alliant  is  also  required  to  deliver 
a  copy  of  the  Order  to  any  United  States 
propellant  customers  prior  to  obtaining 
any  information  from  them  that  is 
outside  the  public  domain.  One  year 
from  the  date  the  Order  becomes  finaJ 
and  annually  thereafter  for  nine  (9) 
years,  Alliant  will  be  required  to 
provide  to  the  Commission  a  report  of 
its  comphance  with  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  pubhc  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  pro|>osed  Order  or  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Berraan, 
Acting  Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga 

In  Alliant  Techsystems  Inc..  File  No. 
941-0123 

Today,  the  Commission  accepts  for 
public  comment  a  consent  agreement 
that  resolves  allegations  that  the 
acquisition  of  the  stock  and  assets  of 
Hercules  Aerospace  Company,  an 
unincorporated  division  of  Hercules 
Incorporated,  by  Alhant  Techsystems 
hic.  may  substantially  lessen 
competition  in  the  research, 
developmeni,  manufacture  and  sale  of 
propellant.  explosives  or  weapons.  1 
concur  in  the  finding  of  reason  to 
believe  the  law  has  teen  violated,  but 
write  separately  to  add  two  observations 
about  the  remedy. 

First,  the  consent  order  omits  the  ten- 
year  prior  approval  provision  that  the 
Commission  usually  imposes  in  cases 
brought  under  Section  7  of  the  Clayton 
Act.  My  vote  in  favor  of  accepting  the 
consent  order  despite  this  omission  is 
based  on  the  highly  unusual  facts  of  this 
case.  I  continue  to  believe  that  prior 
approval  requirements  should  be 
standard  in  section  7  cases. 

Second,  the  order  prohibits  Alliant 
from  misusing  or  appropriating 
nonpublic  information  obtained  from  a 


61620  Federal  Register  /  Vol.  59.  No.  230  /  Thursday,  December  1,  1994  /  Notices 


competitor  in  the  development  of 
weapons.  Although  we  have  had  few 
similar  cases,  recently  the  Commission 
imposed  a  similar  remedy  in  Martin 
Marietta  Corp.,  Dkt.  No.  3500  (Jime  22, 
1994).  I  joined  in  that  decision  and 
again  do  so  here.  Nonetheless,  I 
question  the  extent  to  which  this 
provision  of  the  order  adds  to  the 
protection  afforded  by  private  contracts 
to  respect  confidentiahty  and  the  extent 
to  ^  hich  the  Commission  can 
effectively  monitor  compliance  with 
this  requirement.  Enforcement 
experience  and  further  analysis  may 
well  suggest  a  need  for  dilferent,  more 
effective  remedies. 

[FR  Doc.  94-29574  Filed  11-30-94;  8:45  am] 

BILUNO  CODE  6750-01-M 


[File  No.  942  3100] 

IHI  Clinics,  Inc.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 

violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Georgia 
corporation  and  two  officers  from 
misrepresenting  the  performance, 
success  or  efficiency  of  their  smoking 
cessation  or  weight  loss  and 
maintenance  seminars,  or  any  such 
program,  and  from  representing  that  the 
U.S.  Government  has  rated  their  single 
session  group  hypnosis  seminar  as  the 
more  effective  method  of  weight  loss  or 
smoking  cessation,  unless  the 
respondents  possess  and  rely  upon 
competent  and  rehable  scientific 
evidence  to  substantiate  such 
representations.  In  addition,  the  consent 
agreement  would  prohibit  the 
respondents  from  misrepresenting  any 
tests,  studies,  surveys,  reports  or 
testimonials. 

DATES:  Comments  must  be  received  on 
or  before  January  30. 1995<_^ 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard,  FTC/H-200, 
Washington,  DC  20580.  (202)  326-3291. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
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of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  |he  Commission,  has  been  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  matter  of  IHI  Clinics,  Inc.,  a 
corporation,  Gordon  Brick,  individually  and 
as  an  officer  of  said  corp>oration,  and  Larry 
Brick,  individually  and  as  a  former  officer  of 
said  corporation;  Agreement  Containing 
Consent  Order  To  Cease  and  Desist. 

The  Federal  Trade  Commission 
having  initiated  an  Investigation  of 
certain  acts  and  practices  of  IHI  Clinics, 
Inc.  ("MIC"),  a  corporation.  Gordon 
Brick,  individually  and  as  an  officer  of 
said  corporation,  and  Larry  Brick, 
individually  and  as  an  officer  of  said 
corporation  ("proposed  respondents"), 
and  it  is  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between  IHI 
Clinics,  Inc.,  Gordon  Brick,  individually 
and  as  an  officer  of  said  corporation. 
and  Larry  Brick,  individually  and  as  a 
former  officer  of  said  corporation,  and 
^counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  IHIC  is  a 
Georgia  corporation,  with  its  principal 
office  and  place  of  business  at  1962 
Carthage  Road,  Tucker,  Georgia.  30084. 

2.  Proposed  respondent  Gordon  Brick 
is  the  President  and  Chief  Executive 
Officer  of  said  corporation.  He 
formulates,  directs  and  controls  the  acts 
and  practices  of  said  corporation. 
Proposed  respondent  Larry  Brick  is  the 
former  President  of  said  corporation. 
Together  with  Gordon  Brick,  he 
formulated,  directed,  and  controlled  the 
acts  and  practices  of  said  corporation. 
Their  address  is  the  same  as  that  of  said 
corporation. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 


5.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  pubUcly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  the  complaint. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may.  without  further  notice  to  the 
proposed  respondents:  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  and 
its  decision  containing  the  following 
Order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  "The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
imderstanding,  representation,  or 
interpretation  not  contained  in  the 
Order  may  be  used  to  vary  or  contradict 
the  terms  of  the  Order. 

8.  Proposed  respondents  have  read 
the  draft  complaint  and  the  following 
Order.  Proposed  respondents 
understand  that  once  the  Order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  comphance  reports  showing 
that  they  have  fully  compUed  with  the 
Order.  Proposed  respondents  further 
imderstand  that  they  may  be  Uable  for 
dvil  penalties  in  the  amount  provided 
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by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

Definition 

For  the  purposes  of  this  Order, 
"competent  and  rehable  scientific 
evidence"  shall  mean  those  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  >'ield 
accurate  and  reliable  results.  Survey 
evidence  may  be  appropriate  depending 
on  the  representation  made. 

'  II 

It  is  ordered  that  respondents  IHI 
Clinics,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
Gordon  Brick,  individually  and  as  an 
officer  of  said  corporation,  and  Larry 
Brick,  individually  and  as  a  former 
officer  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
or  sale  of  any  smoking  cessation  or 
weight  loss  program,  Including  any  such 
program  that  uses  hypnosis,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Representing,  directly  or  by 
impUcation.  that  ninety-five  percent  or 
more  of  the  participants  who  attend 
respondents'  smoking  cessation 
seminars  permanently  abstain  from 
smoking  after  attending  those  seminars, 
unless  such  is  the  case. 

B.  Representing,  directly  or  by 
imphcation,  that  the  United  States 
Government  has  rated  the  single- 
session,  group  hypnosis  seminar  used 
by  respondents  as  the  best  way  to  stop 
smoking. 

C.  Representing,  directly  or  by 
implication,  that  participants  who 
attend  respondents'  single-session  group 
hypnosis  seminar  are  cured  of  smoking 
addiction  without  experiencing  craving, 
stress,  weight  gain,  or  other  side  effects, 
unless,  at  the  time  of  making  any  such 
representation,  respondents  possess  and 
rely  upon  competent  and  rehable 
scientific  evidence  substantiating  the 
representation. 

D.  Making  any  representation,  directly 
or  by  implication,  about  the  relative  or 
absolute  performance  or  efficacy  of  any 
smoking  cessation  program  or  weight 
loss  program,  unless,  at  the  time  of 


making  any  such  representation, 
respondents  possess  and  rely  upon 
competent  and  rehable  scientific 
evidence  substantiating  the 
representation. 

E.  Representing  through  any 
endorsement  or  testimonial  that  any 
particlpant(s)  of  respondents'  smokmg 
cessation  program  or  weight  loss 
program  have  achieved  success  in 
smoking  abstinence  or  weight  loss 
unless: 

(1)  At  the  time  of  making  such 
representation,  the  success  claimed  is 
representative  of  the  typical  or  ordinary 
experience  of  all  participants  of  such 
program,  and  respondents  possess  and 
rely  upon  competent  and  rehable 
scientific  evidence  that  substantiates 
such  representation,  or 

(2)  Respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorsement  or  testimonial,  either: 

(a)  What  the  generally  expected 
results  would  be  for  participants  in  such 
program,  or 

(b)  The  limited  apphcabiUty  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve,  that  is.  that  consimiers  should 
not  expect  to  experience  similar  results. 

F.  Misrepresenting,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  survey 
or  report. 

G.  Misrepresenting,  directly  or  by 
imphcation,  the  performance  or  efficacy 
of  any  smoking  cessation  program  or 
weight  loss  program. 

II 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemmation 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  insj>ection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation: 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  rehed 
upon  for  such  representation,  including 
complaints  from  consumers. 

Ill 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergency  of  a 


successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  comphance  obhgations  arising  out 
of  this  Order. 


IV 

It  is  further  ordered  that  the 
Individual  respondents  named  herein 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  their  present 
business  or  of  their  affihation  with  the 
corporate  respondent.  In  addition,  for  a 
period  of  three  (3)  years  bom  the  date 
of  service  of  this  Order,  each  respondent 
shall  promptly  notify  the  Commission  of 
each  affihation  with  a  new  business  or 
employment  that  involves  a  smoking 
cessation  program  or  a  weight  loss 
program.  Each  such  notice  shall  include 
the  respondent's  new  business  address 
and  a  statement  of  the  nature  of  the 
business  or  employment  in  which  the 
respondent  is  newly  engaged  as  well  as 
a  description  of  the  respondent's  duties 
and  responsibilities  in  connection  with 
the  business  or  employment. 

V 

It  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  officers,  agents, 
representatives,  independent 
contractors,  and  employees  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials;  and,  for  a  period 
of  three  (3)  years  from  the  date  of  entry 
of  this  Order,  distribute  same  to  all 
future  such  officers,  agents, 
representatives,  independent 
contractors,  and  employees. 

VI 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  comphed  with 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  IHI  Clinics,  Inc. 
(hereinafter  "IHIC"),  its  Chief  Executive 
Officer  and  President,  Gordon  Brick, 
and  its  former  President,  Larry  Brick, 
marketers  of  The  IHI  Clinic  Method 
seminar,  a  single,  three-hour,  group 
hypnosis  session  program  for  smoking 
cessation  and  weight  loss.  The  IHI 
Chnic  Method  seminar  is  offered  to  the 
pubhc  nationwide  by  Larry  Brick  at 
hotel  locales. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
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(60)  days  for  the  receptian  of  ccniunents 
by  interested  persons.  Comments 
received  duhng  this  period  will  bec«ne 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondents 
deceptively  advertised:  (1)  The 
likelihood  of  seminar  participants' 
success  in  achieving  and  maintaining 
abstinence  from  smoking  cigarettes  and 
weight  loss;  and  (2)  the  effectiveness  of 
proposed  respondents'  smoking 
cessation  and  weight-loss  methods  in 
leading  consumers  to  achieve  smoking 
abstinence,  weight  loss,  and  weight-loss 
maintenance  cconpared  to  other  stop- 
smoking  and  wei^t-ioss  methods. 

Success 

The  complaint  against  IHIC,  Gordon    \ 
Brick  and  Larry  Brick  alleges  that  the      ^ 
proposed  respondents  made  false  claims 
and  failed  to  possess  a  reasonable  basis 
for  other  claims  they  made  regarding  the 
success  of  their  seminar  participants  in 
quitting  smoking  and  achieving  and 
maintaining  weight  loss.  Through 
advertisements  placed  in  various  media 
in  advance  of  their  seminars,  proposed 
respondents  represented  that  95  percent 
or  more  of  their  seminar  participants 
permanently  abstain  from  smoking  after 
attending  those  seminars.  The 
complaint  edleges  that  this  claim  is  false. 

Proposed  respondents  further 
represented  through  their 
advertisements  that  seminar 
participants:  (1)  Are  cured  of  smoking 
addiction  and  permanently  abstfiin  from 
smoking  cigarettes;  (2)  are  cured  of 
smoking  addiction  without  experiencing 
craving,  stress  or  weight  gain;  (3) 
achieve  and  maintain  weight  loss;  and 
(4)  achieve  weight  loss  quickly.  Finally, 
proposed  respondents  represented  that 
thousands  of  seminar  participants  have 
permanently  quit  smoking  as  a  result  of 
attending  the  IHl  Clinic  Method 
seminar,  and  that  various  smoking 
cessation  and  weight-loss  testimonials 
bom  seminar  participkants  reflected  the 
typical  or  ordinary  experience  of 
members  of  the  public  who  have 
attended  the  Dil  Clinic  Method  seminar. 

The  Commission  beUeves  that  these 
success  claims  for  seminar  attendees' 
smoking  cessation,  weight  loss  and 
maintenance  of  achieved  weight  loss  are 
deceptive  because  proposed 
respondents  at  the  time  they  made  the 
claims  did  not  possess  adequate 
substantiation  for  those  claims. 

The  proposed  consent  order  seeks  to 
aG\Aress  *!»€  &iAogcc*  success 


misrepresentations  cited  in  the 
accompanying  complaint  in  five  ways. 
First,  the  order  (Part  I.D.)  requires 
proposed  respondents  to  possess  a 
reasonable  basis  consisting  of  competent 
and  reliable  scientific  evidence 
substantiating  any  claim  about  the 
performance  or  efficacy  of  any  smoking 
cessation  or  weight  loss  program. 

Second,  the  proposed  order  (Part  LA.) 
prohibits  proposed  respondents  frtmi 
representing  that  95  percent  or  more  of 
their  seminar  attendees  p>ermanently 
abstain  from  smoking  after  those 
seminars,  unless  that  is  the  case. 

Third,  the  proposed  order  (Part  I.C.) 
prohibits  proposed  respondents  from 
representing  that  seminar  participants 
are  cured  of  smoking  addiction  without 
experiencing  side  effects,  such  as 
craving,  stress  or  weight  gain,  unless  the 
claim  is  substantiated  by  competent  and 
reliable  scientific  evidence. 

Fourth,  the  proposed  order  (Part  I.E.) 
prohibits  proposed  respondents  from 
representing  through  any  endorsements 
that  seminar  participants  have  achieved 
success  in  smoking  abstinence  or  weight 
loss  unless  the  claimed  success  is 
representative  of  the  typical  or  ordinary 
experience  of  all  such  participants,  and 
competent  and  rehable  scientific 
evidence  substantiates  that  claim,  or 
respondents  clearly  and  prominently 
disclose  either:  (1)  What  the  generally 
expected  results  would  be  for  progrmoa 
participants,  at  (2)  the  limited 
appUcabihty  of  the  endorser's 
experience  to  what  consumers  may 
generally  expect  to  achieve,  that  is.  that 
consumers  should  not  expect  to  achieve 
similar  results. 

Finally,  the  proposed  order  (Part  LG.) 
generally  prohibits  proposed 
respondents  from  misrepresenting  the 
performance  or  efficacy  of  any  smoldng 
cessation  or  weight  loss  program. 

Efficacy 

The  Commission's  complaint  further 
alleges  that  proposed  respondents  made 
false  claims  and  failed  to  possess  a 
reasonablabasis  for  other  claims  they 
made  regarding  relative  abiUty  of  their 
hypnosis  program  to  lead  consiuners  to 
quit  smoking.  IHIC,  Gordon  Brick,  and 
Larry  Brick  represented  through  their 
advertising  that  the  U.S.  Government 
has  rated  the  group  hypnosis  method 
used  by  respondents  as  the  best  way  to 
stop  smoking.  The  complaint  alleges 
that  this  claim  is  false,  because  the  U.S. 
Government  has  not  so  rated  proposed 
respondents'  hypnosis  method. 

Proposed  respondents  further 
represented  thixnigh  their 
advertisements  that  their  single-session, 
group  hypnosis  saminar  is  more 
ef&cacicus  Sor  smoking  cessation. 


weight  loss  and  weight-loss 
mfuntenance  than  other  smoking 
cessation  and  weight-loss  methods.  The 
Commission  believes  that  these 
comparative  efficacy  claims  for  The  IHI 
Clinic  Method  hypnosis  program  are 
deceptive  because  proposed 
respondents  at  the  time  they  made  the 
claims  did  not  possess  adequate 
substantiation  for  them. 

To  address  these  efficacy 
misrepresentations,  the  proposed  order 
(Part  I.B.)  prohibits  IHIC,  Gordon  Brick 
and  Larry  Brick  from  representing  that 
the  U.S.  Government  hi^  rated  the 
group  hypnosis  method  used  by 
respondents  as  the  best  way  to  stop 
smoking.  The  proposed  order  (Part  I.F.) 
further  generally  prohibits  proposed 
respondents  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test,  study,  survey,  or  repeal.  Finally, 
the  order  (Part  I.D.)  requires  proposed 
respondents  to  possess  and  rely  upon 
competent  and  reUable  scientific 
evidence  substantiating  any 
representation  about  the  relative  or 
absolute  performance  or  efficacy  of  any 
smoking  cessation  or  weight  loss 
program,  before  they  make  such  a  claim. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
BeaiamiaL  Berman, 
Acting  Secretary. 
IFR  Doc.  94-29575  Filed  12-1-94;  8:45  am) 
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[FileNo.932  33iq 

Olsen  Laboratories,  Inc.,  et  aL; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  P\M\c  Comment 

agency:  Federal  Trade  Commission. 
ACnOH:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfeir 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  two  Kansas-based 
firms  and  an  official  bom  making  false 
claims  for  Eez-Away,  an  arthritis  pain 
treatment,  or  similar  products.  The 
consent  agreement  would  require  the 
responses  to  possess  scientific 
substantiation  before  making  any  health 
or  medical  benefit  claim  for  any 
personal  or  household  product  or 
service  they  market  in  the  fiitiire,  would 
require  that  they  clearly  identity  any 


future  infomercial  they  disseminate  is 
paid  advertising,  and  would  prohibit 
misusing  endorsements  or  testimonials. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave..  NW., 
»  Washington,  DC  20580. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Beth  Grossman  or  Lesley  Fair,  FTC/S- 
4002.  Washngton.  DC  20580.  (202)  326- 
3019  or  326-3081. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  Olsen  Latwratories,  Inc., 
and  Richfield  Distributors,  Inc.,  corporations, 
and  Peter  F.  Olsen,  individually  and  as  an 
officer  and  director  of  said  corporations; 
Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Olsen 
Laboratories,  Inc.  and  Richfield 
Distributors,  Inc.,  corporations,  and 
Peter  F.  Olsen,  individually  and  as  an 
officer  and  director  of  said  corporations, 
hereinafter  sometimes  referred  to  as 
proposed  respondents,  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
bora  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Olsen  Laboratories,  Inc.  and  Richfield 
Distributors,  Inc.,  by  their  duly 
authorized  officers,  and  Peter  F.  Olsen. 
individually  and  as  an  officer  and 
director  of  said  corporations,  and 
counsel  for  the  Federal  Trade 
commission  that: 

1.  Proposed  respondent  Olsen 
Laboratories.  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware  with  its  principal 
office  and  place  of  business  located  at 
11088  Alhambra  Street,  Leawood, 
Kansas  66211. 


Proposed  respondent  Richfield 
Distributors,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  York  with  its  principal 
office  and  place  of  business  located  at 
11088  Alhambra  Street,  Leawood. 
Kansas  66211. 

Proposed  respondent  Peter  F.  Olsen  is 
an  officer  and  director  of  Olsen 
Laboratories.  Inc.  and  Richfield 
Distributors,  Inc.  He  formulates,  directs 
and  controls  the  acts  and  practices  of 
Olsen  laboratories,  Inc.,  and  Richfield 
Distributors,  Inc..  and  his  address  is  the 
same  as  that  of  said  corporations. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  procedural  steps; 

(b)  The  requirement  that  the 
Conmiission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  pursuant  to 
this  ^reement. 

4.  'This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circiunstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  die  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  The  agreement  contemplates  that,  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Conunission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  ndes,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding;  and  (2)  make  information 


public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  DeUvery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  rights  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  imderstand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
refMjrts  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  Uable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


It  is  ordered  that  respondents,  Olsen 
Laboratories,  Inc.  and  Richfield 
Distributors,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  Peter  F.  Olsen.  individually 
and  as  an  officer  and  director  of  said 
corporations;  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufactming,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  Eez-Away  Rehef 
or  any  substantially  similar  product,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  impUcation,  that  the 
product  is  a  new  or  unique  method  of 
treatment  for  arthritis  pain  or  is  a 
breakthrough  in  the  treatment  of 
arthritis  pain. 

For  piuposes  of  this  provision, 
"substantially  similar  product"  shall 
mean  any  external  analgesic  that 
contains  menthol  as  the  active 
ingredient. 
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It  is  further  ordered  that  respondents, 
Olsen  Laboratories,  Inc.  and  FUchfield 
Distributors,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  Peter  F.  Olsen,  individually 
and  as  an  officer  and  director  of  said 
corporations;  and  respondents'  agents, 
representatives  and  nnployees,  directly 
or  throu^  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manuhKrturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  drug  in  or 
affecting  commerce,  as  "drug"  and 
/'conunerce"  are  defined  in  the  Federal 
Trade  Commissiom  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication. 
that: 

A.  The  product  rapidly  eliminates 
severe  pain  and  physical  disabilities 
suffered  by  those  persons  with  arthritis 
or  other  similar  conditions;  or 

B.  The  product  provides  long-term 
pain  relief;  or 

C.  The  product  increases  the  range  of 
motion  in  the  affected  joints  of  those 
persons  with  arthritis  or  other  similar 
conditions;  or 

D.  The  product  is  more  effective  than 
other  products  in  reheving  pain  or  in 
treating  the  sjrmptoms  of  those  persons 
with  arthritis  cr  other  similar 
conditions;  or 

E.  The  product  reheves  the  pain  of 
those  persons  with  arthritis  or  other 
similar  conditions  by  penetrating 
through  the  skin  to  the  affected  joint; 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
provisicm,  "competent  and  rehable    • 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  e.xpertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  quaUfied  to 
do  so.  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

Provided  that,  with  respect  to  any 
representation  covered  by  subparts  A.  B 
and  D  of  this  part  and  any 
representation  covered  by  subpart  C  of 
this  part  other  than  a  representation  that 
the  product  may  temporarily  increase 
the  range  of  motion  in  the  affected  joints 
of  people  with  arthritis  by  temporarily 
relieving  minor  pain  in  those  joints, 
"competent  and  rehable  scientific 
evidence"  shall  mean  adequate  and 
well-controlled,  double-blind  clinical 
testing  conforming  to  acceptable  designs 
.id  protocols  and  conducted  by  a 


person  or  persons  qualified  by  training 
and  experience  to  conduct  such  testing. 

lU 

It  is  further  ordered  that  respondents. 
Olsen  Laboratories,  Inc.  and  Richfield 
Distributors,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  Peter  F.  Olsen,  individually 
and  as  an  officer  and  director  of  said 
corporations;  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale.  OT  distribution  of  any  product  or 
service  for  personal  or  household  use  in 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  making  any  representation, 
in  any  manner,  directly  or  by 
implication,  about  the  health  or  medical 
benefits  of  any  such  product  or  service 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reUahle 
scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
provision,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  quahfied  to 
do  so.  using  procedures  generally 
accepted  in  die  profession  to  yield 
accurate  and  reliable  results. 

IV 

It  is  further  ordered  that  respondents. 
Olsen  Laboratories,  Inc.  and  Richfield 
Distributors,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  Peter  F.  Olsen,  individually 
and  as  an  officer  and  director  of  said 
corporations;  and  respondents'  agents, 
representatives  aqd  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service  for  personal  or  household  use,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  imphcation,  that 
such  product  or  service  is  a  new  or 
ui^que  method  of  treatment  for  any 
disease  or  condition,  or  is  a 
breakthrough  in  the  treatment  of  any 
disease  or  condition. 


It  is  further  ordered  that  respondents. 
Olsen  Laboratories,  Inc.  and  Richfield 
Distributors,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  Peter  F.  Olsen.  individually 
and  as  aii  officer  and  director  of  said 
corporations;  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  produa  or 
service  for  personal  or  household  use,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  this  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  fi-om  misrepresenting,  in  any 
manner,  directly  or  by  implication,  the 
existence,  contents,  validity,  resuhs, 
conclusions  or  interpretations  of  any 
test  or  study. 

W 

It  is  further  ordered  that  respondents, 
Olsen  Laboratories,  Inc.  and  Kchfield 
Distributors,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  Peter  F.  Olsen,  individually 
and  as  an  officer  and  director  of  said 
corporations;  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offiering  for  sale, 
sale,  or  distribution  of  any  product  or 
service  for  personal  or  household  use,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  broia  representing,  in  any  manner, 
directly  or  by  impUcation.  that  any 
endorsement  (as  "endorsement"  is 
defined  in  16  CFR  255.0(b))  of  such 
product  or  service  represents  the  typical 
or  ordinary  experience  of  members  of 
the  pubhc  who  use  such  prrxluct  or 
service,  unless  respondents,  at  the  time 
of  making  such  representation,  possess 
and  rely  upon  competent  and  reliable 
evidence.,  which  when  appropriate 
must  be  competent  and  reliable 
scientific  evidence,  that  substantiates 
the  representation.  For  purposes  of  this 
provision,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results.  Provided, 
hoH-ever,  that  respondents  may  use  such 
endorsements  if  the  statements  or 
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depictkKa  that  comprise  the 
eudoraenaents  are  true  and  accurate,  and 
if  respondents  disclose  clearly  and 
prominently  and  in  close  proidnuty  to 
the  endorsement  what  the  goierally 
expetAed  perfonnance  would  be  in  Ihe 
depicted  circumstances  or  the  limited 
applicability  of  the  «ndcH'ser's 
experiaoce  to  what  oonsamecs  may 
generally  expect  to  atiieve,  that  is.  that 
coo&uraers  should  iK>t  expect  to 
e.xperieaice  similar  resttlts. 

VTT 

^         It  is  further  ordered  that  respondejits. 
Olsen  Lahocatodes.  Inc.  and  Richfield 
Distributors,  inc..  corporations,  thw 
succesaois  and  assi^is.  and  their 
officers:  and  Peter  F.  Olsen.  individually 
and  as  an  officer  and  director  of  said 
corporations;  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  oorporatioo,  subsidiary. 
divisioa  or  other  devkie.  in  connection 
with  the  manufacturing,  labeling, 
advertisiag,  proHKAion,  offering  for  sale, 
or  distribution  of  uay  product  or  service 
in  or  affactiag  commeroe.  as 
"oonuneroe"  is  defined  in  the  Federal 
Trade  Conamission  Act,  do  forthwith 
cease  aaddesi^  from  creatir^, 
producuig.  selkag,  or  disseminating: 

A.  Any  advertisement  that 
misrepnasents.  directly  or  by 
implication,  that  H  is  not  a  paid 
advertisement; 

B.  Any  conuaercial  or  video 
advertisement  fifteen  (15)  minutes  in 
length  «  hooves  or  intended  to  fill  a 
broadcasting  or  cablecasting  time  slot  of 
fifteen  {15)  minutes  in  length  or  longer 
that  does  not  display  visually,  in  a  dear 
and  protaineDt  manner  and  for  a  length 
of  time  sufficient  for  an  ordinary 
consumer  to  read,  within  the  first  thirty 
(30)  seconds  of  the  commercial  and 
iaomediately  before  each  presentation  of 
ordering  instructions  for  the  product  or 
service,  the  following  disclosure: 

"THE  PROGRAM  YOU  ARE 
WATCH&JG  IS  A  PAH} 
ADVERTISEMENT  FOR  {THE 
PRODUCT  OR  SERVICE]." 

Aoviderf  Ciiat,  fcr  the  purposes  of  this 
provision,  the  oral  or  visual 
presentation  of  a  telephone  number  or 
address  for  viewers  to  contact  to  plaoe 
an  order  for  the  product  or  service  shall 
be  deemed  to  he  a  presentation  of 
ordtring  instructions  so  as  to  require  the 
display  of  the  disclosure  pionded 
herein, 

vin 

Nothing  in  this  Order  shall  prohibit 
respondent  from  making  any 
represeoletioii  lor  any  drug  that  is 
permitted  in  labeling  for  any  such  drt^ 


under  aay  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drag  applicattoa  a|»pro  ved  by  the  Food 
and  Drug  Administration. 

IX 

It  is  /wffcer  ordered  that  for  five  (S) 
years  after  the  last  date  of  disseminatitm 
of  «iy  representation  covered  by  this 
Order,  respondents,  <w  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
deraonstcadons  or  other  evidence  in 
their  poMBssioa  «r  control  that 
contradict  quaUfy.  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 


tt  is  further  ondered  that  respondents 
CHsen  Lriwratories,  Inc.  and  Ri<iifield 
Disfributors,  Inc.  shall  notify  the 
Commission  at  least  thirty  (30)  days 
priw-  to  any  proposed  diange  in  their 
corporate  structure,  including  but  not 
limited  to  dissolution,  assignment  or 
sale  restihi^  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  s»^jsidifflies  or  affi  hates, 
or  any  other  ctMporate  change  that  may 
affect  compliance  obligations  arising  out 
ofthisfhder. 

XI 

It  is  further  ordered  that  respondents 
Olsen  Laboratories,  Inc.  and  Richfield 
Distributors,  Inc.  shall: 

A.  Within  thirty  <30)  days  of  service 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  their  current  principals, 
officers,  directors  and  managers,  and  to 
all  personnel,  agents,  and 
representatives  having  sales, 
advertising,  or  pohcy  res^Mnsibihty 
with  respect  to  the  subject  matter  of  this 
Order,  aod 

B.  Fora  period  of  five  (5)  years  hxMn 
the  date  ©f  entry  <rf  this  Order,  provide 
a  copy  of  tiiis  Order  to  each  of  their 
paindpals.  officers,  directors,  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  pohcy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order  who  are  associated  with  it  or  any 
subsidiary,  successor,  or  assign,  within 
three  (3)  days  after  the  person  assumes 
his  or  her  position. 


XII 

It  is  farther  fyrdard  that  respondeat 
Peter  F.  Olsen  shall,  for  a  period  of 
seven  (7)  years  from  the  date  of  entry  of 
this  Order,  notify  the  Commission 
within  thirty  (30)  days  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affifiation 
vrith  any  new  business  or  employment 
Each  notice  of  affifiation  vrith  any  new 
business  or  employment  shall  include 
the  respondent's  new  business  address 
and  telephone  number,  current  home 
address,  and  a  statement  d^scrilrag  the 
nature  of  the  business  or  emploNToent 
and  his  duties  and  responsibihties. 

xia 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  daj-s  after  sen-ice 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  mav 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  vrith  this  Order. 

Analysis  of  Propased  Consent  Older  To 
Aid  PuUic  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  contjiining  a  consent  order 
from  Olsen  Laboratories.  Inc..  Richfield 
Distributors.  Inc.,  and  Peter  F.  CHsen 
("respondents").  Peter  F.  Olsen  is  an 
officer  and  director  of  the  two  corporate 
respondents. 

The  pn^xised  order  has  been  placed 
on  the  pubhc  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  pubhc 
record.  After  sixty  (60)  days,  the 
Commission  will  ^gaia  review  the 
agreement  and  the  mfpwts  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondents  for  Eex-Away  Rehef. 
and  external  analgesic,  in  program- 
len^h  advertisements  (or 
"infomercials")  and  other  advertising 
and  promotional  materials. 

The  Commission 's  proposed 
complaiat  in  this  matter  alleges  that  the 
respondents  fahiely  represented  that 
Eez-Away  Relief  is  a  majcff  breakthrough 
in  the  treatment  of  arthritis  pain  and 
that  scientific  research  proves  that  Eez- 
Away  Relief  is  elective  for  the  rapid 
ehmination  of  severe  pain  and  physical 
disabihties  caused  by  arthritis. 

The  proposed  complaint  fiuther 
alleges  that  the  respcmdents  falsely 
represented  that  they  possessed  and 
relied  upon  a  reasonable  basis  for  their 
representations  that  Eez-Away  ReUef 
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rapidly  eliminates  severe  pain  and 
physical  disabilities  caused  by  arthritis; 
that  Eez-Away  ReUef  provides  long-term 
pain  relief:  that  Eez-Away  Rehef 
significantly  increases  the  range  of 
motion  m  the  affected  joints  of  people 
with  arthritis,  including  those  with 
rheumatoid  arthritis;  that  Eez-Away 
ReUef  is  more  effective  than  other  over- 
the-coimter  medications  in  relieving 
arthritis  pain;  and  that  Eez-Away  Relief 
reUeves  arthritis  pain  by  penetrating 
through  the  skin  to  the  affected  joint. 

The  proposed  complaint  also  charges 
that  the  respondents  falsely  represented 
that  they  possessed  and  relied  upon  a 
reasonable  basis  for  their  representation 
that  the  testimonials  or  endorsements 
from  consumers  appearing  in 
advertisements  for  Eez-Away  Relief 
reflect  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  Eez-Away  Rehef.  Finally,  the 
proposed  complaint  alleges  that 
respondents  falsely  represented  that  the 
informercial  "30  Minutes"  is  an 
independent  television  program  and  is 
notpaid  commercial  advertising. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondents  from  representing  that  Eez- 
Away  ReUef  or  any  substantially  similar 
product  is  a  new  or  unique  method  of 
treatment  for  arthritis  pain  or  is  a 
breakthrough  in  the  treatment  of 
arthritis  pain.  A  "substantially  similar 
product"  is  defined  to  mean  any 
external  analgesic  that  contains  menthol 
as  an  active  ingredient. 

Part  n  of  the  proposed  order  prohibits 
respondents  from  representing  that  any 
drug:  (A)  Rapidly  eliminates  severe  pain 
and  physical  disabilities  suffered  by 
those  persons  with  arthritis  or  other 
similar  conditions;  (B)  provides  long- 
term  paid  rehef;  (C)  increases  the  range 
of  motion  in  the  affected  joints  of  those 
persons  with  arthritis  or  other  similar 
conditions;  (D)  is  more  effective  than 
other  products  in  reUeving  pain  or  in 
treating  the  symptoms  of  those  persons 
with  arthritis  or  other  similar 
conditions;  or  (E)  reUeves  the  pain  of 
those  persons  with  arthritis  or  other 
similar  conditions  by  penetrating 
through  the  skin  to  the  affected  joint, 
unless  respondents  possess  and  rely 
upon  competent  and  reUable  scientific 
evidence  to  support  the  representation. 
Part  n  of  the  order  further  provides  that 
for  representations  covered  by  II.A,  II.B 
and  n.D,  and  for  representations 
covered  by  n.C.  other  than  a 
representation  that  the  product  may 
temporarily  increase  the  range  of  motion 
in  the  affected  joints  of  people  with 


arthritis  by  temporarily  relieving  minor 
pain  in  those  joints,  the  substantiation 
must  include  adequate  and  well- 
controUed,  double-blind  clinical  testing. 

Part  in  of  the  proposed  order 
prohibits  respondents  from  making  any 
representation  about  the  health  or 
medical  benefits  of  any  product  or 
service  for  personal  or  household  use 
unless  respondents  possess  competent 
and  reliable  scientific  evidence  to 
support  the  representation. 

Part  IV  of  the  proposed  order 
prohibits  respondents  from 
misrepresenting  that  any  product  or 
service  for  personal  or  household  use  is 
a  new  or  unique  method  of  treatment  for 
any  disease  or  condition,  or  is  a 
breakthrough  in  the  treatment  of  any 
disease  or  condition. 

Part  V  of  the  proposed  order  prohibits 
respondents,  in  connection  with  the 
promotion  or  sale  of  any  product  or 
service  for  personal  or  household  use, 
from  misrepresenting  the  existence, 
contents,  vahdity,  results,  conclusions 
or  interpretations  of  any  test  or  study. 

Part  VI  of  the  proposed  order 
prohibits  respondents  from  representing 
that  any  endorsement  of  any  product  or 
service  for  personal  or  household  use 
represents  that  typical  or  ordinary 
experience  of  members  of  the  pubUc 
who  use  such  product  or  service,  imless 
the  representation  is  substantiated.  Part 
VI  provides,  however,  that  respondents 
may  use  such  endorsements  if  the 
statements  or  depictions  that  comprise 
the  endorsements  are  true  and  accurate, 
and  if  respondents  disclose  clearly  and 
prominently  and  in  close  proximity  to 
the  endorsement  what  the  generally 
expected  performance  would  be  in  the 
depicted  circumstances  or  the  Umited 
appUcability  of  the  endorser's 
experience  to  what  consujners  may 
generally  expect  to  achieve,  that  is,  that 
consumers  should  not  expect  to 
experience  similar  results. 

Part  Vn  of  the  proposed  order 
prohibits  respondents  from  creating, 
producing,  selling,  or  disseminating  any 
advertisement  that  misrepresents  that  it 
is  not  a  paid  advertisement;  or  any 
video  advertisement  fifteen  (15)  minutes 
in  length  or  longer  that  does  not  display 
visually,  in  a  clear  and  prominent 
marmer  and  for  a  length  of  time 
sufficient  for  an  ordinary  consumer  to 
read,  within  the  first  thirty  (30)  seconds 
of  the  commercial  and  immediately 
before  each  presentation  of  ordering 
instructions  for  the  product  or  service, 
the  following  disclosiue: 

"THE  PROGRAM  YOU  ARE 
WATCHING  IS  A  PAID 
ADVERTISEMENT  FDR  (THE 
PRODUCT  OR  SERVICE]." 


Part  Vni  of  the  proposed  order 
provides  that  nothing  in  the  proposed 
order  prohibits  respondents  from 
making  any  representation  for  any  drug 
that  is  permitted  in  labeUng  for  any 
such  drug  under  any  tentative  final  or 
final  standard  promulgated  by  the  Food 
and  Drug  Administration,  or  imder  any 
new  drug  application  approved  by  the 
Food  and  Ehnig  Administration. 

Part  IX  of  the  proposed  order  requires 
the  respondents  to  maintain  copies  of 
all  materials  relied  upon  in  making  any 
representation  covered  by  the  order,  and 
all  materials  that  contradict,  quaUfy,  or 
call  into  question  such  representations. 

Part  X  of  the  proposed  order  requires 
that  Olsen  Laboratories,  Inc.  and 
Richfield  Distributors,  Inc.  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  certain  proposed  changes  in 
their  corporate  structure. 

Part  XI  of  the  proposed  order  requires 
that  Olsen  Laboratories,  Inc.  and 
Richfield  Distributors,  Inc.  distribute 
copies  of  the  order  to  certain  personnel. 

Part  XII  of  the  proposed  order  requires 
that  Peter  F.  Olsen,  for  a  period  of  seven 
(7)  years,  notify  the  Commission  within 
thirty  (30)  days  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  his  affihation  with  any  new  business 
or  employment. 

Part  XIII  of  the  proposed  order 
requires  that  respondents  file  with  the 
Commission  one  or  more  reports 
detailing  their  compUance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  pubUc  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 
Beniamin  1.  Berman, 
Acting  Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

(OACT-046-N] 

RIN  0938-AG49 

Medicare  Program;  Part  A  Premium  for 
1995  for  the  Uninsured  Aged  and  for 
Certain  Di8at)led  Individuals  Who  Have 
Exhausted  Other  Entitlement 

AGENCY:  Health  Care  Fmancing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
hospital  insurance  premiimi  for 


calendar  year  1995  under  Medicare's 
hospital  insurance  program  (Part  A)  for 
the  ufiiBsured  aged  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement.  The 
monthly  Medicare  Part  A  premium  for 
the  12  nuuths  beginniog  January  1, 
1995  for  these  in^viduals  is  $261.  The 
reduced  premium  for  certain  other 
individuals  as  described  in  this  notice  is 
$183.  Section  1818(d)  of  the  Social 
Security  Act  specifies  the  method  to  be 
used  to  determine  these  amouiits. 
EFFECTIVE  DATE:  This  notice  is  effective 
oafanHCiiy  1,1995. 

FOR  FUfOMER  INFORMATION  CONTACT:  John 
Wandishin.  (410)  96fr-6389. 

SUPPLEIIENTARY  INFORMATION: 
I.  Backgnrand 

Sectioa  1818  of  the  Social  Security 
Act  (the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  hospital 
insurance  iHTJgram  (Medicare  Part  A), 
subject  to  pa3Tnent  of  a  monthly 
premium,  of  certain  persons  who  are  age 
65  okI  <rider.  uninstired  for  social 
security  er  railroad  retirement  benefits 
and  do  not  otherwise  meet  the 
requirements  for  entitlement  to 
Medicare  Part  A.  ^ersoos  insured  under 
the  Social  Security  or  Railroad 
Retirement  Acts  need  not  pay  premiums 
for  hospital  insurance.) 

Section  1818(d)  of  the  Act  requires 
the  Secretary  to  estimate,  on  an  average 
par  capita  basis,  the  amount  to  be  paid 
from  the  Federal  Hospital  Insurance 
Trust  Fund  for  services  performed  and 
for  related  administrative  costs  incurred 
in  the  following  year  with  respect  to 
individuals  age  65  and  over  who  will  be 
entitled  to  benefits  under  Medicare  Part 
A.  The  Secretary  must  then,  during 
September  of  each  year,  determine  the 
monthly  actuarial  rate  (the  per  capita 
amount  estimated  above  divided  by  12) 
and  pubUsh  the  dollar  amount  to  be 
applicaUe  for  the  monthly  premium  in 
the  succeeding  year.  If  the  premium  is 
not  a  multiple  of  $1 ,  the  premium  is 
rounded  to  the  nearest  multiple  of  $1 
(or,  if  it  is  a  multiple  of  50  cents  but  not 
of  Si.  it  is  rotmdwi  to  the  next  highest 
$1).  The  1994  premium  under  this 
method  was  $245  and  was  effective 
January  1994.  (See  58  FR  58555; 
November  2. 1993.) 

Sectioa  1818(d)(2)  of  the  Act  requires 
the  Secretary  to  determine  and  publish, 
during  September  of  each  calendar  year. 
the  amouat  of  the  monthly  premium  for 
the  following  calendar  year  for  persons 
who  voluntarily  enroll  in  Medicare  Part 
A. 

SectioB  1818A  of  the  Act  provides  for 
voluntary  emoUraeot  in  Medicare  Part 
A.  subject  to  pajTnent  of  a  monthly 


premiuai,  of  certain  disabled 
individuals  who  have  exhausted  other 
entitlement  These  individuals  are  those 
not  now  entitled  but  who  have  been 
entitled  under  section  226(b)  of  the  Act, 
continue  to  have  the  disabling 
impairment  upon  which  their 
entitlement  was  based,  and  whose 
entitlement  ended  solely  because  they 
had  earnings  that  exceeded  the 
substantial  gainful  activity  amount  (as 
defined  in  section  223(dK4)  of  the  Act). 

Section  1818A(d)(2)  of  the  Act 
specifies  that  the  premium  determined 
under  section  1818(d)(2)  of  the  Act  for 
the  aged  will  also  apply  to  certain 
disabled  individuats  as  described  above. 

Section  13508  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66,  enacted  on  August  10, 1993) 
amended  section  1818(d)  of  the  Act  to 
provide  for  a  reduction  in  the  monthly 
premium  amount  for  certain  voluntary 
enroUees.  The  reduction  appUes  for 
individuals  who  are  not  eligible  for 
social  security  or  railroad  retirement 
benefits  but  who: 

•  Had  at  least  30  quarters  of  coverage 
under  title  U  of  die  Act; 

•  Were  married  and  had  been  nuuried 
for  the  previous  1-year  period  to  an 
individual  who  had  at  least  30  quarters 
of  coverage; 

•  Had  been  married  to  an  individual 
for  at  least  1  year  at  the  time  of  the 
individual's  death  and  the  individual 
had  at  least  30  quarters  of  coverage;  or 

•  Are  divorced  &om  an  iiKhvidual 
who  at  the  time  of  divorce  had  at  least 
30  quarters  of  coverage  and  the  marriage 
lasted  at  least  10  years. 

For  calendar  year  1995,  section 
1818(d)(4)(A).  as  added  by  section 
13508  of  PubUc  Law  103-66  specifies 
that  the  monthly  premium  that  these 
individuals  Mrill  pay  for  calendar  year 
1995  will  be  equal  to  the  monthly 
premium  for  aged  voluntary  enrollees 
reduced  by  30  percent. 

11.  Premium  Amount  for  1995 

Under  the  authority  of  sections 
1818(d)(2)  and  l818A(d)(2)  of  the  Act. 
the  Secretary  has  determined  that  the 
monthly  Medicare  Part  A  hospital 
insurance  premium  for  die  uninsured 
aged  and  for  certain  disabled 
individuals  who  have  exhausted  other 
entitlement  for  the  12  months  begirming 
January  1, 1995  is  $261. 

The  monthly  premium  for  those 
individuals  entitled  to  a  30  percent 
reduction  in  the  monthly  premium  for 
the  12-aioQth  period  beginning  January 
1.1995  is  $183. 


IIL  Statement  of  Actuarial  Assumptions 
aad  liases  Employed  in  Detenaining  the 
Monthly  Premium  Rate 

As  discussed  in  section  1  of  this 
notice,  die  monthly  Medicare  Part  A 
premijom  for  1995  is  equal  to  the 
estimated  monthly  actuarial  rate  for 
1995  rounded  to  Ae  nearest  multiple  of 
$1.  The  monthly  actuarial  rate  is 
defined  to  be  one-twelfih  of  the  average 
per  capita  amount  that  the  Secretary 
estimates  will  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fxmd  for 
services  performed  and  related 
administrative  costs  incurred  in  1995 
for  individuals  age  65  and  over  who  wiH 
be  entitled  to  benefits  under  the  hospital 
insurance  program.  Thus,  the  number  of 
individuals  age  65  and  over  who  will  be 
entitled  to  hospital  insiirance  benefits 
and  the  costs  incurred  on  behalf  of  these 
beneficiaries  must  be  projected  to 
determine  the  premium  rate. 

The  principal  steps  mvolved  in 
projecting  the  future  costs  of  the 
hospital  insurance  program  are  (a) 
establishing  the  presem  cost  of  services 
furnished  to  beneficiaries,  by  type  of 
service,  to  serve  as  a  projection  base;  (b) 
projecting  increases  in  payment 
amounts  for  each  of  the  various  service 
types;  and  (c)  projecting  increases  in 
administrative  costs.  EstabUshing 
historical  Medicare  Part  A  enrollment 
and  projecting  future  enrollment,  by 
type  of  beneficiary,  is  part  of  this 
process. 

We  have  completed  all  of  the  above 
steps,  basing  our  projections  for  1995  on 
(a)  current  historical  data  and  (b) 
projection  assumptions  under  current 
law  from  the  Midsession  Review  of  the 
President's  Fiscal  Year  1995  Budget 
incorporating  the  provisions  of  Pubfic 
Law  103-65.  It  is  estimated  that  is 
calendar  year  1995,  32.548  million 
people  age  65  and  over  will  be  entitled 
to  Medicare  Part  A  benefits  (without 
premium  payment),  and  that  these 
individuals  will,  in  1995,  incur 
$102,113  billion  of  benefits  for  ser\ices 
performed  and  related  administrative 
costs.  Thus,  the  estimated  monthly 
average  per  capita  amount  is  $261.44 
and  the  monthly  premium  is  $261,  The 
monthly  premium  for  those  individuals 
ehgible  to  pay  this  premium  reduced  fay 
30  percent  is  $183. 

IV.  Costs  to  Beneficiaries 

The  1995  Medicare  Part  A  premium  is 
about  7  percent  higher  than  the  $245 
monthly  premium  amount  for  the  12- 
month  period  baginniog  January  1, 
1994. 

We  estimate  that  there  will  be,  in 
caloidar  year  1995,  approidmately 
277,000  enroUaes  who  will  voluntarily 
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enroll  in  Medicare  Part  A  by  paying  the 
full  premium  and  who  do  not  otherwise 
meet  the  requirements  for  entitlement. 
An  additional  5,000  enrollees  will  be 
paying  the  reduced  premium.  The 
estimated  overall  effect  of  the  changes 
in  the  premium  will  be  a  cost  to  these 
voluntary  enrollees  of  about  $50 
million. 

V.  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal,  and  it  does 
not  alter  any  regulation  or  policy. 
Therefore,  we  have  determined,  and  the 
Secretary  certifies,  that  no  analyses  are 
required  imder  Executive  Order  12866, 
the  Regulatory  FlexibiUty  Act  (5  U.S.C 
601  through  612)  or  section  1102(b)  of 
the  Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Sections  1818(d)(2)  and 
1818A(d)(2)  of  the  Social  Security  Act  (42 
U.S.Q  1395i-2(d)(2)  and  1395i-2a(d)(2)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  September  27. 1994. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  October  20. 1994. 
Donna  E.  Shalala. 
Secretary. 

[FR  Doc.  94-29556  Filed  11-30-94;  8:45  am) 
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[OACT-048-N] 
RIN  0938-AG51Y 

Medicare  Program;  Inpatient  Hospital 
Deductible  and  Hospital  and  Extended 
Care  Services  Coinsurance  Amounts 
for  1995 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amoimts  for  services 
furnished  in  calendar  year  1995  imder 
Medicare's  hospital  insurance  program 
(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  to  be  used  to 
determine  these  amoimts. 

The  inpatient  hospital  deductible  will 
be  $716.  The  daily  coinsurance  amotmts 
will  be:  (a)  $179  for  the  61st  through 
90th  days  of  hospitahzation  in  a  benefit 
period;  (b)  $358  for  lifetime  reserve 


days;  and  (c)  $89.50  for  the  21st  through 
100th  days  of  extended  care  services  in 
a  skilled  nursing  faciUty  in  a  benefit 
period. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  January  1, 1995. 

FOR  FURTHER  INFORMATKW  CONTACT:  John 
Wandishin,  (410)  966-6389  For  case- 
mix  analysis  only:  Gregory  J.  Savord, 
(410) 966-6384. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1813  of  the  Social  Security 
Act  (the  Act)  provides  for  an  inpatient 
hospital  deductible  to  be  subtracted 
from  the  amoimt  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  from  the  amoimts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  requires  the 
Secretary  to  determine  and  pubhsh 
between  September  1  and  September  15 
of  each  year  the  amount  of  the  inpatient 
hospital  deductible  and  the  .hospital  and 
extended  care  services  coinsiu^nce 
amoimts  applicable  for  services 
furnished  in  the  following  calendar 
year. 

n.  Computing  the  Inpatient  Hospital 
Deductible  for  1995 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amount  of 
the  inpatient  hospital  deductible.  The 
inpatient  hospital  deductible  is  an 
amount  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 
year,  changed  by  the  Secretary's  best 
estimate  of  the  payment-weighted 
average  of  the  applicable  percentage 
increases  (as  defined  in  section 
1886(b)(3)(B)  of  the  Act).  This  estimate 
is  used  for  updating  the  payment  rates 
to  hospitals  for  disdiarges  in  the  fiscal 
year  (FY)  that  begins  on  October  1  of  the 
same  preceding  calendar  year  and 
adjusted  to  reflect  real  case  mix.  The 
adjustment  to  reflect  real  case  mix  is 
determined  on  the  basis  of  the  most 
recent  case  mix  data  available.  The 
amount  determined  under  this  formula 
is  rounded  to  the  nearest  multiple  of  $4 
(or,  if  midway  between  two  multiples  of 
$4,  to  the  next  higher  multiple  of  $4). 

For  FY  1995,  section 
1886(b)(3)(B)(i)(X)  of  the  Act,  as 
amended  by  section  13501(a)  of  the 
Omnibus  Budget  ReconciHation  Act  of 
1993  (PubUc  Law  103-66,  enacted  on 
August  10, 1993),  provides  that  the 
applicable  percentage  increase  for  urban 
prospective  payment  system  hospitals  is 
the  market  basket  percentage  increase 
minus  2.5  percent,  and  the  applicable 


percentage  increase  for  rural  prospective 
payment  system  hospitals  is  the  amount 
necessary  to  equalize  the  rural  and  other 
urban  national  average  standardized 
amounts.  Section  1886(b)(3)(B)(ii)(V)  of 
the  Act,  as  added  by  section  13502(a) 
PubUc  Law  103-66,  provides  that,  for 
FY  1995,  the  otherwise  applicable  rate- 
of-increase  percentages  (the  market 
basket  percentage  increase)  for  hospitals 
that  are  excluded  from  the  prospective 
payment  system  are  reduced  by  the 
lesser  of  1  percentage  point  or  the 
percentage  point  difference  between  10 
percent  and  the  percentage  by  which  the 
hospital's  allowable  operating  costs  of 
inpatient  hospital  services  for  cost 
reporting  periods  beginning  in  FY  1990 
exceeds  the  hospital's  target  amount. 
Hospitals  or  distinct  part  hospital  units 
with  FY  1990  operating  costs  exceeding 
target  amounts  by  10  percent  or  more 
receive  the  market  basket  index 
percentage.  The  market  basket 
percentage  increases  for  FY  1995  are  3.6 
percent  for  prospective  payment  system 
hospitals  and  3.7  percent  for  hospitals 
excluded  from  the  prospective  payment 
system,  as  announced  in  the  Federal 
Register  on  September  1, 1994  (59  FR 
45330).  Therefore,  the  percentage 
increases  for  Medicare  prospective 
payment  rates  are  1.1  percent  for  urban 
hospitals  and  8.4  percent  for  rural 
hospitals.  The  average  payment " 
percentage  increase  for  hospitals 
excluded  frtim  the  prospective  payment 
system  is  3.13  percent,  computed  as 
required  by  section  13502  of  Public  Law 
103-66.  Thus,  weighting  these 
percentages  in  accordance  with 
payment  volume,  the  Secretary's  best 
estimate  of  the  payment-weighted 
average  of  the  increases  in  the  payment 
rates  for  FY  1995  is  1.92  percent. 

To  develop  the  adjustment  for  real 
case  mix,  an  average  case  mix  was  first 
calculated  for  each  hospital  that  reflects 
the  relative  costliness  of  that  hospital's 
mix  of  cases  compared  to  that  of  other 
hospitals.  We  then  computed  the 
increase  in  average  case  mix  for 
hospitals  paid  under  the  Medicare 
prospective  payment  system  in  FY  1994 
compared  to  FY  1993.  (Hospitals 
excluded  from  the  prospective  payment 
system  were  excluded  from  this 
calculation  since  their  payments  are 
based  on  reasonable  costs  and  are 
affected  only  by  real  increases  in  case 
mix.)  We  used  bills  from  prospective 
payment  hospitals  received  in  HCFA  as 
of  the  end  of  July  1994.  These  bills 
represent  a  total  of  about  8  million 
discharges  for  FY  1994  and  provide  the 
most  recent  case  mix  data  available  at 
this  time.  Based  on  these  bills,  the 
increase  in  average  case  mix  in  FY  1994 


is  0.33  percent.  Based  on  past 
experience,  we  expect  overall  case  mix 
to  increase  to  0.85  percent  as  the  year 
progresses  emd  more  FY  1994  data 
become  available. 

Section  1813  of  the  Act  requires  that 
the  inpatient  hospital  deductible  be 
increased  only  by  that  portion  of  the 
case  mix  increase  that  is  determined  to 
be  real.  We  estimate  that  the  increase  in 
real  case  mix  is  about  0.85  percent.  This 
assumes  that  all  of  the  increase  in  case 
mix  is  real. 

Thus,  the  estimate  of  the  payment- 
weighted  average  of  the  applicable 
percentage  increases  used  for  updating 
the  payment  rates  is  1.92  percent,  and 
the  real  case  mix  adjustment  factor  for 
the  deductible  is  0.85  percent. 
Therefore,  under  the  statutory  formula, 
the  inpatient  hospital  deductible  for 
services  famished  in  calendar  year  1995 
is  $716.  This  deductible  amount  is 
determined  by  multipljring  $696  (the 
inpatient  hospital  deductible  for  1994) 
by  the  payment  rate  increase  of  1.0192 
multiplied  by  the  increase  in  real  case 
mix  of  1.0085  which  equals  $715.39  and 
is  rounded  to  $716. 

in.  Computing  the  Inpatient  Hospital 
and  Extended  Care  Services 
Coinsurance  Amounts  for  1995 

The  coinsurance  amounts  provided 
for  in  section  1 81 3  of  the  Act  are 
defined  as  fixed  percentages  of  the 
inpatient  hospital  deductible  for 
services  furnished  in  the  same  calendar 
year.  Thus,  the  increase  in  the 
deductible  generates  increases  in  the 
coinsurance  amounts.  For  inpatient 
hospital  and  extended  care  services 
furnished  in  1995,  in  accordance  with 
the  fixed  percentages  defined  in  the  law, 
the  daily  coinsurance  for  the  61st 
through  90th  days  of  hospitahzation  in 
a  benefit  period  will  be  $179  (1/4  of  the 
inpatient  hospital  deductible);  the  daily 
coinsurance  for  lifetime  reserve  days 
will  be  $358  (1/2  of  the  inpatient 
hospital  deductible);  and  ^e  daily 
coinsurance  for  the  21st  through  100th 
days  of  extended  care  services  in  a 
skilled  nursing  facility  in  a  benefit 
period  will  be  $89.50  (1/8  of  the 
inpatient  hospital  deductible). 

IV.  Cost  to  Beneficiaries 

We  estimate  that  in  1995  there  will  be 
about  9.2  million  deductibles  paid  at 
$716  each,  about  3.6  milhon  days  . 
subject  to  coinsurance  at  $179  per  day 
(for  hospital  days  61  through  90),  about 
1.6  million  lifetime  reserve  days  subject 
to  coinsurance  at  $358  per  day,  and 
about  18.6  million  extended  care  days 
subject  to  coinsurance  at  $89.50  per  day. 
Similarly,  we  estimate  that  in  1994  there 
will  be  about  8.9  million  deductibles 


paid  at  $696  each,  about  3.5  milUon 
days  subject  to  coinsurance  at  $174  per 
day  (for  hospital  days  61  through  90), 
about  1.6  milhon  lifetime  reserve  days 
subject  to  coinsurance  at  $348  per  day, 
and  about  18.2  milUon  extended  care 
days  subject  to  coinsurance  at  $87  per 
day.  Therefore,  the  estimated  total 
increase  in  cost  to  beneficiaries  is  about 
$530  milhon  (rounded  to  the  nearest 
$10  milhon),  due  to  (1)  the  increase  in 
the  deductible  and  coinsurance  amounts 
and  (2)  the  change  in  the  number  of 
deductibles  and  daily  coinsurance 
amounts  paid. 

V.  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal  and  does  not 
alter  any  regulation  or  policy.  Therefore, 
we  have  determined,  and  the  Secretary 
certifies,  that  no  analyses  are  required 
under  Executive  Order  12866.  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612),  or  section  1102(b)  of  the 
Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1813(b)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1395e(b)(2)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance] 

Dated:  September  9, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  9, 1994. 

Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  94-29557  Filed  11-30-94;  8:45  am] 
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[OACT-047-N] 
RIN  0938-AG50 

Medicare  Program;  Monthly  Actuarial 
Rates  and  Monthly  Supplementary 
Medical  Insurance  Premium  Rates 
Beginning  January  1, 1995 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  As  required  by  section  1839 
of  the  Social  Security  Act,  this  notice 
announces  the  monthly  actuarial  rates 
for  aged  (age  65  or  over)  and  disabled 
(under  age  65)  enrollees  in  the  Medicare 
Supplementary  Medical  hisurance  (SMI) 
program  for  calendar  year  1995.  It  also 
announces  the  monthly  SMI  premium 


rate  to  be  paid  by  all  enrollees  during 
calendar  year  1995.  The  monthly 
actuarial  rates  for  1995  are  $73.10  for 
aged  enrollees  and  $105.80  for  disabled 
enrollees.  The  monthly  SMI  premium 
rate  for  1995  is  $46.10. 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carter  S.  Warfield,  (410)  966-6396. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  program  is  the 
voluntary  Medicare  Part  B  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  services,  outpatient  hospital 
services,  home  health  services,  services 
furnished  by  rural  health  clinics, 
ambulatory  surgical  centers,  and 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 
health  services  not  covered  by  hospital 
insurance  (Medicare  Part  A).  The  SMI 
program  is  available  to  individuals  who 
are  entitled  to  hospital  insurance  and  to 
U.S.  residents  who  have  attained  age  65 
and  are  citizens,  or  aliens  who  were 
lawfully  admitted  for  permanent 
residence  and  have  resided  in  the 
United  States  for  5  consecutive  years. 
This  program  requires  enrollment  and 
payment  of  monthly  premiums,  as 
provided  in  42  CFR  part  407,  subpart  B, 
and  part  408,  respectively.  The 
difference  between  the  premiums  paid 
by  all  enrollees  and  total  incurred  costs 
is  met  from  the  general  revenues  of  the 
Federal  government. 

The  Secretary  of  Health  and  Human 
Services  is  required  by  section  1839  of 
the  Social  Security  Act  (the  Act)  to  issue 
two  annual  notices  relating  to  the  SMI 
program. 

Chie  notice  armounces  two  amounts 
that,  according  to  actuarial  estimates, 
will  equal  respectively,  one-half  the 
expected  average  monthly  cost  of  SMI 
for  each  aged  enrollee  (age  65  or  over) 
and  one-half  the  expected  average 
monthly  cost  of  SMI  for  each  disabled 
enrollee  (under  age  65)  during  the 
calendar  year  begirming  the  following 
January.  These  amounts  are  called 
"monthly  actuarial  rates." 

The  second  notice  announces  the 
monthly  SMI  premium  rate  to  be  paid 
by  aged  and  disabled  enrollees  for  the 
calendar  year  beginning  the  following 
January.  (Although  the  costs  to  the 
program  per  disabled  enrollee  are 
different  than  for  the  aged,  the  law 
provides  that  they  pay  the  same 
premium  amount.)  Beginning  with  the 
passage  of  section  203  of  the  Social 
Security  Amendments  of  1972  (Pub.  L. 
92-603),  enacted  on  October  30, 1972, 
the  premium  rate  was  limited  to  the 
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lesser  of  the  acttiarial  rale  for  aged 

enrollees.  or  tiie  current  monthly 
premium  rate  increased  by  the  same 
percentage  as  the  most  recoit  general 
increase  in  numthly  title  U  Social 
Seciuity  benefits. 

However,  the  passage  of  section  124 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(Pub.  L.  97-248),  enacted  on  September 
3, 1982,  suspended  this  premium 
determination  process.  Section  124  of 
TEFRA  changed  the  premium  basis  to 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (thai  is.  25  percent  of 
program  costs  for  aged  HiroHees). 
Section  606  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21). 
enacted  on  April  20, 1983;  section  2302 
of  the  Deficit  Reduction  Act  of  1984 
(DRA)  (Pub.  L.  98-369)  ^acted  on  My 
18. 1984:  section  9313  oi  the 
Consol?cp*ed  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA  '85) 
(Pub.  L.  99-272).  enacted  on  April  7, 
1986;  section  4080  of  the  Omnibus 
Budget  Reconcibation  Act  of  1987 
(OBRA  '87)  (Pub-  L  100-203),  enacted 
on  December  22, 1987;  and  section  6301 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA  '89)  (Pub.  L.  101- 
239),  enacted  on  December  19, 1989, 
extended  the  provision  that  the 
premium  be  based  on  50  percent  of  the 
monthly  actuarial  rate  for  aged 
enrollees.  This  extension  expired  at  the 
end  of  1990. 

The  premium  rate  for  calendar  years 
1991  through  1995  was  legislated  by 
section  1839(e)(1)(B)  of  the  Act,  as 
added  by  section  43bl  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  90)  (Pub.  L.  101-508).  enacted 
on  Novranber  5. 1990.  In  January  1996, 
the  premium  determination  basis  would 
have  reverted  to  the  method  estabUshed 
by  the  1972  Social  Security  Act 
Amendments.  However,  section  13571 
of  the  Omnibus  Budget  Reconcihatioii 
Act  of  1993  (OBRA  '93)  (Pub.  L.  103- 
66).  enacted  on  August  10, 1993. 
changed  the  premium  basis  to  50 
percent  of  the  monthly  actuarial  rate  for 
aged  enrollees  for  calendar  years  1996 
through  1998.  In  )anuary  1999.  the 
premium  determination  basis  will  revert 
to  the  method  established  by  the  1972 
Social  Seciirity  Act  Amendments, 
except  on  a  calendar  year  basis. 

Section  1839(e)(l)(B)(v)  specifies  that 
the  premium  rate  for  calendar  year  1995 
is  $46.10. 

A  furtho-  provision  affecting  the 
calculation  of  the  SMI  premium  is 
section  1839(0  of  the  Act.  as  amended 
by  section  211  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L.  100-360).  enacted  on  July  1, 1988. 
(The  Medicare  Catastrophic  Coverage  . 


Repeal  Act  of  1969  (Pub.  L.  101-234), 
enacted  on  December  13, 1989.  did  not 
repeal  the  revisions  to  section  1839if) 
made  by  Pub.  L.  100-360.)  Section 
1839(f)  provides  that  if  an  individual  is 
entitled  to  benefits  under  section  202  or 
223  of  the  Act  (the  Okl-Age  and 
Survivors  Insurance  Benefit  and  the 
Disabihty  Insurance  Benefit. 
respectively)  and  has  the  SMI  premiums 
deducted  from  these  benefit  payments, 
the  premium  increase  will  be  reduced  to 
avoid  causing  a  decrease  in  the 
individual's  net  nuHithly  payment.  This 
occxirs  if  the  increase  in  the  individual's 
Social  Security  benefit  due  to  the  cost- 
of-living  adjustment  under  section 
215(i)  of  the  Act  is  less  than  the  increase 
in  the  premium.  Specifically,  the 
reduction  in  the  premium  amount 
applies  if  the  individual  is  entitled  to 
benefits  under  section  202  or  223  of  the 
Act  for  November  and  December  of  a 
particular  year  and  the  individual's  SMI 
premiums  for  December  and  the 
following  January  are  deducted  hem  the 
respective  month's  section  202  or  223 
benefits.  (A  check  for  benefits  under 
section  202  or  223  is  received  in  the 
month  following  the  month  for  which 
the  benefits  are  due.  The  SMI  premium 
that  is  deducted  fi'om  a  particular  check 
is  the  SMI  payment  for  Uie  month  in 
which  the  check  is  received.  Therefore, 
a  benefit  check  for  November  is  not 
received  imtil  December,  but  has  the 
December's  SMI  premium  deducted 
from  it.)  (This  change,  in  effect, 
perpetuates  former  amendments  that 
prohibited  SMI  premium  increases  from 
reducing  an  individual's  benefits  in 
years  in  which  the  dollar  amount  of  the 
individual's  cost-of-fiving  increase  in 
benefits  was  not  at  least  as  great  as  the 
dollar  amount  of  the  individual's  SMI 
premium  increase.) 

Generally,  if  a  beneficiary  qualifies  for 
this  protection  (in  order  to  qualify,  a 
beneficiary  must  have  been  in  current 
payment  status  for  November  and 
December  of  the  previous  year),  the 
reduced  premium  for  the  individual  for 
that  January  and  for  each  of  the 
succeeding  11  months  for  which  he  or 
she  is  entitled  to  benefits  under  section 
202  or  223  of  the  .^ct  is  the  greater  of 
the  following: 

(1)  The  monthly  premium  few  January 
reduced  as  necessary  to  make  the 
December  monthly  benefits,  after  the 
deduction  of  the  SMI  pr^nium  for 
January,  at  least  equal  to  the  preceding 
November's  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
December,  or 

(2)  The  monthly  premium  for  that 
individual  for  that  December. 

In  determining  the  premium 
bmitations  under  section  1839(f)  of  the 
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Act,  the  monthly  benefits  to  which  an 
individual  is  oatitled  under  secticm  202 
or  223  do  not  include  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  worL  Also, 
once  the  monthly  premium  amount  has 
been  estabhshed  under  section  1839(f) 
of  the  Act,  it  will  not  be  changed  during 
the  calendar  year  even  if  there  are 
retroactive  adjustments  or  payments  and 
deductions  on  account  of  work  that 
apply  to  the  individual's  monthly 
benefits. 

Individuals  who  have  enrolled  in  the 
SMI  program  late  or  have  reenrolled 
after  the  termination  of  a  coverage 
period  are  subject  to  an  increased 
premium  imder  sectimi  1839(b)  of  the 
Act.  That  increase  is  a  percentage  of  the 
premium  and  is  based  on  the  new 
premium  rate  before  any  reductions 
under  section  1839(f)  are  made. 

II.  Notice  of  Monthly  Actuarial  Rates 
and  Monthly  PreHiium  Rale 

The  monthly  actuarial  rates 
applicable  for  calendar  year  1995  are 
$73.10  for  enrollees  age  65  and  over, 
and  $105.80  for  disabled  enrollees 
under  age  65.  The  accompanying 
statement  (section  III.)  gives  the 
actuarial  assim:}ptions  and  bases  from 
which  these  rates  are  derived.  The 
monthly  premium  rate  will  be  $46.10 
diuing  calendar  year  1995. 

in.  Statement  of  Actuarial  Assvmptioiis 
and  Bases  Employed  in  Deteminiiig  the 
Monthly  Actuarial  Rates  and  the 
Monthly  Preminm  Rata  fior  the 
Supplementary  Medical  Insurance 
Program  Beginning  January  1995 

A.  Actuarial  Status  of  the 
Supplementary  Medical  Insurance  Trust 
Fund 

Under  the  law,  the  starting  point  for 
determining  the  monthly  premium  is 
the  amount  that  would  be  necessary  to 
finance  the  SMI  program  on  an  inciured 
basis;  that  is.  the  amount  of  income  that 
would  be  sufficient  to  pay  for  services 
furnished  during  that  year  (including 
associated  administrative  co^)  even 
though  payment  for  some  of  these 
services  will  not  be  made  until  after  the 
close  of  the  year.  The  portion  of  income 
required  to  cover  benefits  not  paid  until 
after  the  close  of  the  calendar  year  is 
added  to  the  trust  fund  and  used  when 
needed. 

The  rates  are  estabhshed 
prospectively  and  are,  therefore,  subject 
to  projection  error.  Additionally, 
legislation  enacted  after  the  financing 
has  been  estabhshed.  but  elective  for 
the  period  for  which  the  finanring  has 
been  set,  may  affect  program  costs.  As 
a  result,  the  income  to  the  program  may 


not  equal  incurred  costs.  Therefore, 
trust  fund  assets  should  be  maintained 
at  a  level  that  is  adequate  to  cover  a 


moderate  degree  of  variation  between         expenses.  Table  1  summarizes  the 
actual  and  projected  costs  in  addition  to     estimated  actuarial  status  of  the  trust 
the  amount  of  incurred  but  unpaid  fund  as  of  the  end  of  the  financing 

.      period  for  1993  through  1994. 
TABLE  1. -ESTIMATED  ACTUARIAL  STATUS  OF  THE  SMI  TRUST  FUND  AS  OF  THE  END  OF  THE  FINANCING  PERIOD 

(In  tNllions  of  dollars] 


Financing  period  ending 


Dec.  31. 1993 
Dec.  31.  1994 


Assets 


$24,131 
19.100 


Liabilities 


$3,494 
4.557 


Assets  less 
liatMlrties 


$20,637 
14.543 


B.  Monthly  Actuarial  Rate  for  Enrollees 
Age  65  and  Older 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  is  one-half  of 
the  monthly  projected  cost  of  benefits 
and  administrative  expenses  for  each 
enrollee  age  65  and  older,  adjusted  to 
allow  for  interest  earnings  on  assets  in 
the  trust  fund  and  a  contingency 
margin.  The  contingency  margin  is  an 
amount  appropriate  to  provide  for  a 
moderate  degree  of  variation  between 
actual  and  projected  costs  and  to 
amortize  unfunded  liabilities. 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  for  calendar 
year  1995  was  determined  by  projecting 
per-enrollee  cost  for  the  12-month 
periods  ending  June  30. 1995,  and  June 
3U,  1996,  by  type  of  service.  Although 
the  actuarial  rates  are  now  applicable     ' 
for  calendar  years,  projections  of  per- 
enrollee  costs  were  determined  on  a  July 
to  June  period,  consistent  v«th  the  July 
ajuiual  fee  screen  update  used  for 
benefits  before  the  passage  of  section 
2306(b)  of  Pubhc  Law  98-369.  The 
values  for  the  12-month  period  ending 
June  30. 1992  were  established  from 
program  data.  Subsequent  periods  were 
projected  using  a  combination  of 
program  data  and  data  from  external 
sourrps.  The  projection  factors  used  are 
shnvTi  in  Table  2.  Those  per-enrollee 
values  are  then  adjusted  to  apply  to  a 
calendar  year  period.  The  projected 
values  for  financing  periods  from 
January  1, 1992.  through  December  31, 
lyyS.  are  shovm  in  Table  3. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
enrollees  age  65  and  over  for  calendar 
year  1995  is  $77.95.  The  monthly 
actuarial  rate  of  $73.10  provides  an 
adjustment  of  -$1.58  for  interest 
earnings  and  -$3.27  for  a  contingency 
margin.  Based  on  current  estimates,  it 
appears  that  the  assets  are  more  than 
';i;.''ficient  to  cover  the  amount  of 
incurred  but  unpaid  expenses  and  to 
provide  for  a  moderate  degree  of 
projectioii  error.  Thus,  a  negative 


contingency  margin  is  needed  to  reduce 
assets  toward  a  more  appropriate  level. 

An  appropriate  level  for  assets 
depends  on  numerous  factors.  The  most 
important  of  these  factors  are:  (1)  The 
difference  from  prior  years  in  the  actual 
performance  of  die  program  and 
estimates  made  at  the  time  financing 
was  established,  and  (2)  the  expected 
relationship  between  incurred  and  cash 
expenditures.  Ongoing  analysis  is  made 
of  the  former  as  the  trends  in  the 
differences  vary  over  time. 

C.  Monthly  Actuarial  Hate  for  Disabled 
Enrollees 

Disabled  eruoUees  are  those  persons 
enrolled  in  SMI  because  of  entitlement 
(before  age  65)  to  disability  benefits  for 
more  tlian  24  months  or  because  of 
entitlement  to  Medicare  under  the  end- 
stage  renal  disease  program.  Projected 
monthly  costs  for  disabled  enrollees 
(other  than  those  suffering  from  end- 
stage  renal  disease)  are  prepared  in  a 
fashion  exactly  parallel  to  projection  for 
the  aged,  using  appropriate  actuarial 
assumptions  (see  Table  2).  Costs  for  the 
end-stage  renal  disease  program  are 
projected  differently  because  of  the 
different  nature  of  services  offered  by 
the  program.  The  combined  results  for 
all  disabled  enrollees  are  shown  in 
Table  4. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
disabled  enrollees  for  calendar  year 
1995  is  $95.98.  The  monthly  actuarial 
rate  of  $105.80  provides  an  adjustment 
of  -$1.58  for  interest  earnings  and 
$11.40  for  a  contingency  margin.  Based 
on  current  estimates,  it  appears  that 
assets  alone  are  not  sufficient  to  cover 
the  amount  of  incurred  but  unpaid 
expenses  and  to  provide  for  a  moderate 
degree  of  variation  between  actual  and 
projected  costs.  Thus,  a  positive 
contingency  margin  is  needed  to  build 
assets  to  more  appropriate  levels. 

D.  Sensitivity  Testing 

Several  factors  contribute  to 
uncertainty  about  fiiture  trends  in 


medical  care  costs.  In  view  of  this,  it 
seems  appropriate  to  test  the  adequacy 
of  the  rates  announced  here  using 
alternative  assumptions.  The  most 
unpredictable  factors  that  contribute 
significantly  to  future  costs  are 
outpatient  hospital  costs,  physician 
residual  (as  defined  in  Table  2).  and 
increases  in  physician  fees  as 
constrained  by  the  program's  physician 
fee  schedule  that  began  implementation 
January  1. 1992.  Two  alternative  sets  of 
assumptions  and  the  results  of  those 
assumptions  are  shown  in  Table  5.  One 
set  represents  increases  that  are  lower 
and  is.  therefore,  more  optimistic  than 
the  current  estimate.  The  other  set 
represents  increases  that  are  higher  and 
is,  therefore,  more  pessimistic  than  the 
current  version.  The  values  for  the 
alternative  assumptions  were 
determined  from  a  study  on  the  average 
historical  variation  between  actual  and 
projected  increases  in  the  respective 
increase  factors.  All  assumptions  not 
shown  in  Table  5  are  the  same  as  in 
Table  2. 

Table  5  indicates  that,  under  the 
assumptions  used  in  preparing  this 
report,  the  monthly  actuarial  rates  will 
result  in  an  excess  of  assets  over 
liabilities  of  $13,088  billion  by  the  end 
of  December  1995.  This  amounts  to  17 
percent  of  the  estimated  total  incurred 
expenditiues  for  the  following  year. 
Assumptions  which  are  somewhat  more 
pessimistic  (and.  therefore,  test  the 
adequacy  of  the  assets  to  accommodate 
projection  errors)  produce  a  deficit  of 
$1,198  billion  by  the  end  of  December 
1995,  which  amounts  to  1.4  percent  of 
the  estimated  total  incurred 
expenditures  for  the  following  year. 
Under  fairly  optimistic  assumptions,  the 
monthly  actuarial  rates  will  result  in  a 
surplus  of  $26,283  billion  by  the  end  of 
December  1995,  which  amounts  to  38.4 
percent  of  the  estimated  total  incurred 
expenditures  for  the  following  year. 

E.  Premium  Rate 

Section  4301  of  OBRA  '90  added 
section  1839(e)(l)(B)(v)  to  the  Act, 
which  provides  that  the  monthly 
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premium  rate  for  1995.  for  both  agpd 
and  dis^led  enrtdlees,  is  $46.10. 


Table  2.— Projection  Factors^  12-Month  Periods  Ending  June  30  of  1992-1996 

[Inpercentl 


12-nxxith  period  erxfing  June  30 


Aged: 

1992 

1993 

1994 

1995  . 

1996 

Disabted: 
1998 

1993  . 

1994  . 

1995 

1996 


Physiciane' S«rwc8s 


Fees^  Residual^ 


-1.6 
0.5 
2.6 
4.4 
3.0 

-1.6 
OuS 
2.6 
4.4 
3.0 


2.8 

-1.5 

3.4 

35 

4.4 

0.3 

4.1 
1.4 

^A 

2.6 


Outpatient 

txjspttal  sen/- 

ices 


8.2 

12.6 
10.9 
11.8 
11.8 

15^ 
17.2 

6.2 
12.7 
16.8 


Home  health 
agency  serv- 
ices* 


-142 
63.2 
15.2 
16.1 
15.3 

0.0 
0.0 
0.0 
0.0 
0.0 


Group  prac- 
tice prepay- 
ment plans 


14.5 
15.7 

lao 

21.4 
18.4 

9.5 

13.3 
-3.5 
19.6 
26J0 


Independent 
lab  services 


1£ 
7.3 
-5.7 
8.4 
85 

11.4 
5^ 

-1.1 
7JB 
4.9 


^  AH  values  are  per  enrolee 

^As  recognized  tor  payment  under  the  program. 

3  Increase  in  the  number  of  services  received  per  enrollee  and  greater  relative  use  of  more  expensive  services. 

<  Since  July  1,  1981,  home  health  agency  services  have  been  alrrrost  exclusively  provided  by  the  Medicare  hospital  insurance  (HI)  program. 
HovNever.  tor  ttnee  SMi  enrottees  not  entitled  to  HI,  ttie  coverage  of  these  services  is  provided  by  the  SMI  program.  Sirvce  all  SMi  dtsat)ied  en- 
rollees  are  entittod  to  Ht,  their  coverage  of  tt^ese  services  is  proryided  by  the  HI  program. 

Table  3.— Derivation  of  Monthly  Actuarial  Rate  for  Enrollees  Age  66  and  Over  Financing  Periods  Ending 

December  31.  1992  Through  December  31, 1995 


Covered  services  (at  level  recognized): 

Phystciar^s'  reasonable  charges  

Oiipatient  hospital  and  ottter  institutions 

Horne  healtn  agencies 

Group  practice  prepayment  plans 
Independent  lab  _ _. 


Total  servtces  ... 

Cost-sharing: 

Deductible 

Coinsurance 

Total  tjenefits  ... 
Administrative  expenses 


Incurred  expenditures .._. 

Value  of  interest  _ 

Contingency  margin  for  prelection  enor  and  to  amortize  the  surplus  or  deficit 


Monthly  actuarial  rate 


Financing  periods 


CY 

1992 


$51.40 

15.72 

0.12 

7.02 

2.39 


76.65 

-3.60 
-13.85 


59.20 
1.98 


61.18 

-2.20 

1.82 


S60.80 


CY 
1993 


$52.71 

17.56 

0.15 

8.21 

2.40 


81.03 

-3.60 
-14.68 


62.75 
1.99 


64.74 

-2.45 

8.21 


$70.50 


CY 
1994 


$56.45 

19.55 

0.18 

9.84 

Z43 


88.45 

-3.62 
-16.12 


68.71 
1.99 


70.70 
-2.28 
-6.62 


$61.80 


CY 
1995 


$60.84 

21.86 

.021 

11.79 

2.64 


97.34 

-3.63 
-17.82 


75.89 
2i)6 


77.95 
-t.58 
-3.27 


$73.10 


Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  Enrollees  Financing  Periods  Ending 

December  31,  1992  Through  December  31,  1995 


Covered  services  (at  level  recognized): 

Physicians'  reasonable  charges  

Outpatient  hospital  and  other  institutions 

Home  health  agencies  ™ „. 

Group  practice  prepayment  ptans 

Independent  lab  ..._ 

Total  services 

Cost-sharing: 

Deductible 


Financing  Periods 


CY 
1992 


$58.79 
37.77 

aoo 

1.90 
2.52 


100.98 
-3.42 


CY 
1993 


S61.48 

40.06 

0.00 

1.98 

2.60 


106.12 
-3A2 


CY 
1994 


$64.39 

4226 

OW 

2.14 

2.69 


111.48 
-3^43 


CY 

1995 


$6a04 

45.84 

090 

2.63 

2.86 


11A36 
-3.44 
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TABLE  4.-DERIVATI0N  OF  MONTHLY  ACTUARIAL  RATE  FOR  DISABLED  ENROLLEES  FINANCING  PERIODS  ENDING 

DECEMBER  31.  1992  THROUGH  DECEMBER  31,  1 99S-Continued 


Coinsuance 


Total  Benefits  ... 
Administralive  expenses 


Incurred  expenditures _ 

Value  of  interest „ „ ....."".." 

Contingency  margin  for  projection  error  and  to  amortize  the  suipi^  w  defic^^^ 


Monthly  actuarial  rate 


Financing  Periods 


CY 

1992 


18.92 


78.64 
2.64 


81.28 

-2.41 

1.93 


S80.80 


CY 

1993 


-19.91 


82.79 
2.63 


85.42 
-2.34 
-0.18 


$82.90 


CY 

1994 


-20.94 


87.11 
2.53 


89.64 

-1.80 

-11.74 


$76.10 


CY 
1995 


-22.47 

93.45 
2.53 


95.98 
-158 
11.40 


$105.80 


TABLE  S.^ACTUARIAL  STATUS  OF  THE  SMI  TRUST  FUND  UNDER  THREE  SETS  OF  ASSUMPTIONS  FOR  FlNANONG  PERIODS 

THROUGH  DECEMBER  31,  1995 


Projection  factors  fm  percent): 
Physician  fees } 

Aged „ _ 

Disabled „ 

Utiiization  of  physician  services  =^ 

Aged 

Disabled 

Outpatient  hospital  sennces  per  enrollee 

Aged 

Disabled 


This  projection 


12-month  period  endmg  June 
30. 


1994 


2.6 
2.6 

3.4 
1.4 

10.9 
6.2 


1995 


4.4 
4.4 

35 
1.4 

11.8 
12.7 


1996 


3.0 
3i) 

4.4 
2.6 

11.8 
16.8 


Low  cost  projection 


12-month  period  ending  June 
30. 


1994 


2.0 
2.0 

1.8 

-1.5 

5.9 
1.0 


1995 


2.4 
2.4 

1.1 
-1.7 

6.3 
7.4 


1996 


0.9 
0.9 

1.9 
-.1 

6.7 

11.2 


Hi£^  cost  protection 


l2-4nonlh  period  ending  June 
30. 


1994 


3.2 
3.2 

5.0 

4.2 

15.8 
11.4 


1995 


6.4 
6.4 

5.9 
4.5 

17.3 
18.0 


1996 


Actuarial  status  (in  billions): 

Assets  

Liabilities  _.. 


Assets  less  Kabinties 


Ratio  ot  assets  less  liabilities  to  expendtures 
(in  percent)  3  


51 
51 

7.0 
5.3 

16.9 
22.5 


As  of  December  31. 


1993 


$24,131 
3.494 


20.637 


33.6 


1994 


$19,100 
4.557 


14.543 


21.1 


1995 


$18,994 
5.906 


13.088 


17.0 


As  of  December  31 . 


1993 


$24,131 
1.211 


22.920 


39.7 


1994 


$22,739 
2.070 


20.669 


33.2 


1995 


$29,397 
3.114 


26.283 


38.4 


As  of  December  31. 


1993 


$24,131 
5.819 


ia312 


28.0 


'  As  recognized  for  payment  under  the  program. 

2  Increase  in  tt»  number  of  sen/ices  received  per  enrollee  and  greater  relative  use  of  more  eraensive  services 

3RatK)  of  assets  less  habilrties  at  the  end  of  the  year  to  total  ircurred  expenditures  durirSil^^tov!^^  y^a^xpressed 


1994 


$15,238 
7.10B 


ai36 


10.7 


1995 


$7,601 
8.799 


-1.198 


-1.4 


as  a  percent. 


IV.  Cost  to  Beneficiaries 

The  monthly  SMI  premium  rate  of 
$46. 10  for  all  enrollees  during  calendar 
year  1995  is  12.2  percent  higher  than 
the  $41.10  monthly  premium  amount 
for  the  previous  financing  period.  The 
estimated  cost  of  this  increase  over  the 
current  premium  to  the  approximately 
36  milUon  SMI  enrollees  will  be  about 
S2.15  billion  for  calendar  year  1995. 

V.  Regulatory  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  section  1839  of  the 
Social  Sectmty  Act  This  notice  is  not 
a  proposed  rule  or  a  final  rule  issued 
after  a  proposal,  and  does  not  alter  any 


regulations.  Therefore,  we  have 
determined,  and  the  Secretary  certifies, 
that  no  analyses  are  required  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612)  or  section  1102(b)  of  the 
Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  tl^s  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Section  1839  of  the  Social  Security  Act;  42 
U.S.C  1395r) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance) 


Dated:  October  12. 1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Core  Financing 
Administration. 

Dated:  November  9. 1994. 
Doima  E.  Shalala, 
Secretary: 

!FR  Doc.  94-29558  Filed  11-30-94;  8:45  aruj 
BtLLING  CODE  412S-01-P 


Social  Security  Administration 

1994  Advisory  Council  on  Social 
Security;  Meeting 

AGENCY:  Social  Security  Administration. 
HHS. 
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action:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  announces  a  meeting  of  the  1994 
Advisory  Council  on  Social  Security 
(the  Coimcil). 

DATES:  December  16, 1994,  8:30  a.m.  to 
5  p.m.  and  December  17, 1994,  9  a.m. 
to  12  noon. 

ADDRESSES:  The  Capitol  Hilton,  16th  & 
K  Streets  NW.,  Washington,  DC  20036. 
(202) 393-1000. 

FOR  FURTHER  WFORMATtON  CONTACT: 
By  mail — Dan  Wartonick,  1994 
Advisory  Coimcil  on  Social  Security, 
Room  639H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington,  DC  20201;  By 
telephone— (202)  205-4861;  By 
telefax— (202)  260-6101. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Under  section  706  of  the  Social 
Seciuity  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every  4 
years.  The  Counci .  examines  issues 
affecting  the  Social  Seciuity  Old-Age, 
Siu^ivors.  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs; 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  pubUc  and  private  sectors  in 
providing  retirement  income,  how 
policies  in  both  sectors  aH^ect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availabihty  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman: 
Robert  Ball,  Joan  Bok,  Ann  Combs, 
Edith  Fierst,  Gloria  Johnson,  Thomas 
Jones,  George  Kourpias,  Sylvester 


Schieber,  Gerald  Shea,  Marc  Twiimey, 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Council  met  previously  on  June 
24-25  (59  FR  30367),  July  29. 1994  (59 
FR  35942),  September  29-30  (59  FR 
47146),  October  21-22  (59  FR  51451), 
and  November  18-19  (59  FR  55272). 

n.  Agenda 

The  following  topics  will  be 
presented  and  discussed: 

•  Adequacy  and  equity  of  Social 
Security  benefits; 

•  Review  of  demographic  issues 
regarding  a)  trends  in  mortaUty  and 
morbidity  and  b)  life  expectancies; 

•  Trust  Fund  investment  and  budget 
treatment  options  and  alternatives;  and 

•  Trends  in  private  sector  retirement 
savings  and  investment. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  persons  with 
hearing  impairments  will  be  provided. 
A  transcript  of  the  meeting  will  be 
available  to  the  pubUc  on  an  at-cost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802.  Social  Security- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  93.805,  Social 
Security-Survivors  Insurance) 
Dated:  November  25, 1994. 
David  Lindeman, 

Executive  Director,  1994  Advisory  Council  on 
Social  Security. 

IFR  Doc.  94-29554  Filed  11-30-94;  8:45  am) 

BILUNQ  COOC  41M-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-930-1310-01:  OKNM  89188] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
OKNM  89186,  Haskell  County, 
Oklahoma,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  September  1, 
1993,  the  date  of  termination.  No  valid 
lease  has  been  issued  afi^ecting  the  land. 
The  lessee  has  agreed  to  new  lease  terms 
for  rentals  and  royalties  at  rates  of 


$10.00  per  acre,  or  fraction  thereof,  and 
16  Vs  percent,  respectively.  Payment  of 
a  $500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1 , 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbtusement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grace  Gonzales,  BLM.  New  Mexico 
State  Office,  (505)  438-7539. 

Dated:  November  15, 1994. 
Grace  Gonzales, 

Acting  Chief.  Lease  Maintenance  Unit. 
(FR  Doc.  94-29588  Filed  11-30-^;  8:45  am) 

ULUNQ  CODE  4310-fE-M 

[MT-930-1430-01;  MTM  79331] 

Notice  Of  Conveyance  of  Certain  Lands 
and  Order  Providing  for  Opening  of 
Public  Land  in  Valley  County.  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  order  will  open  land 
conveyed  to  the  United  States  in  an 
exchange  imder  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1701  et  seq.  (FLPMA),  to  the  operation 
of  the  public  land  laws.  The  land  that 
was  acquired  in  the  exchange  provides 
legal  yearlong  access  to  isolated  pubhc 
land  on  Timber  Creek  and  the  east  side 
of  the  Burnt  Lodge  Wilderness  Study 
Area.  No  minerals  were  exchanged  by 
either  party.  The  public  interest  was 
well  served  through  completion  of  this 
exchange. 

EFFECTIVE  DATE:  March  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 
SUPPLEMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  pursuant  to  Section 
206  of  FLPMA,  the  following  described 
land  was  transferred  to  Horse  Ranch 
Inc.: 

Principal  Meridian,  Montana 

T.  24  N.,  R.  34  E., 
Sec.  18.  lots  1  and  2.  and  E'/iNW'/.. 
Containing  151.04  acres  in  Valley  County. 

2.  In  the  exchange  for  the  above 
selected  land,  the  United  States 
acquired  the  following  described  surface 
estate  from  The  Horse  Ranch,  Inc.: 


.  f>rincip4l  Meridian,  Montana 

T  25N..R.  34E.. 
Sec.  31,lots  3  and  4.  NEViSWVh, 

NV2SEV«SWV4,  and  SWV4SEV,SWV,. 
Containing  150.02  acres  in  Valley  Count>- 

3.  At  9  a.m.  on  March  6,  1995.  the 
lands  described  in  paragraph  2  above 
that  were  conveyed  to  the  United  States 
will  be  opened  only  to  the  operation  of 
the  pubhc  land  laws  generally,  subject 
to  vahd  existing  rights,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m^  on  March  6, 1995,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  order  of  filing 

Dated:  November  23. 1994. 
iolin  E.  Moorliouse, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 
IFR  Doc.  94-29587  Filed  11-30-94:  8:45  am) 
BILUNG  CODE  4310-ON-P 


U.S.  Geological  Survey 

Teciinology  Transfer  Act  of  1986 

AGENCY:  U.S.  Department  of  the  Interior. 
Geological  Survey. 

ACTION:  Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  negotiations. 

SUMMARY:  The  U.S.  Geological  Surx-ey 
(USGS)  is  entering  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  with  the  firm  InterNetwork 
Media.  Inc.  The  purpose  of  the  CRADA 
is  to  conduct  research  on  the 
effectiveness  of  hypermedia  technology 
in  teachmg  primary  school  children 
about  earth  science  topics.  Part  of  the 
cooperative  project  is  to  develop 
hypermedia  systems  for  middle  school 
students  tliat  convey  complex  earth 
processes  using  scientific  visualization 
and  animation  techniques.  The  research 
component  of  the  agreement  will  be 
supplemented  by  distribution  of  jointly- 
developed  hypermedia  systems  to 
teachers  nationwide.  Evaluation  data 
uill  also  be  collected  on  the 
e^ectiveness  of  this  technology  as  a 
teaching  tool. 

A0D.9ESSES:  For  information  on  the 
proposed  CRADA  contact  Denise  A. 
Wiltshire.  U.S.  Geological  Survey.  801 
National  Center,  Reston,  VA  22092. 
telephone;  703-648-7114,  no  later  than 
30  days  from  the  pubUcation  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirements 
stipulated  m  the  Survey  Manual. 


Dated:  November  18, 1994. 
Wendy  Budd, 

Acting  Chief.  Information  Systems  Division. 
[FR  Doc.  94-29585  Filed  11-30-94:  8:45  ami 

BILUNQ  COOE  4310-31-M 

Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Department  of  the  Interior. 
ACTION:  Notice  of  Proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA). 

SUMMARY:  Tbe  United  States  Geological 
Survey  (USGS)  is  entering  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  Virginia's 
Center  for  Innovative  Technology  (CIT). 
The  purpose  of  the  CRADA  is  to  jointly 
develop  more  efficient  and  effective 
techniques  for  the  transfer  of  USGS 
technology  to  industry  within  the  State 
of  Virginia.  Any  other  organizations 
interested  in  pursuing  the  possibiUty  of 
a  CRADA  with  the  USGS  for  similar 
kinds  of  activities  should  contact  the 
USGS. 

ADDRESSES:  Inquires  may  be  addressed 
to  Dr.  A.  Inderbitzen,  Office  of  the 
Director,  U.S.  Geological  Survey,  105 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston.  Virginia  22092. 

Telephone  (703)  648-4450,  FAX  (703) 
648-5470,  E-Mail: 
AINDERBI@USGS.GOV 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  November  23, 1994. 
AntoD  L.  Inderbitzen. 
Office  of  the  Director 
(FR  Doc.  94-29586  Filed  11-30-94;  8:45  am] 

BILUNG  CODE  4310-31-M 


National  Park  Service 

Fishing  Bridge  Campsite  Replacement, 
Draft  Environmental  Impact  Statement, 
Yellowstone  National  Park,  Wyoming/ 
Montana/Idaho 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Availability  of  draft 
environmental  impact  statement  for 
Fishing  Bridge  Campsite  Replacement 
for  Yellowstone  National  Park. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Ser\-ice 
(NPS)  aimounces  the  availabihty  of  a 
draft  Environmental  Impact  Statement 
(DEIS)  for  Yellowstone  National  Park, 
Wyoming,  Montana,  and  Idaho. 


DATES:  The  DEIS  will  remain  available 
for  public  review  through  February  17. 
1995.  If  any  public  meetings  are  held 
concerning  the  DEIS,  they  will  be 
aimounced  at  a  later  date. 
ADDRESSES:  Comments  on  the  DEIS 
should  be  sent  to  the  Superintendent. 
Yellowstone  National  Park,  Attn: 
Planning  and  Comphance.  P.O.  Box  168. 
Yellowstone  National  Park,  WY  82190. 
Public  reading  copies  of  the  DEIS  will 
be  available  for  review  at  the  following 
locations: 

Office  of  Public  Affairs.  Yellowstone 
National  Park.  Telephone:  307-344- 
2013 
Division  of  Public  and  Environmental 
Services.  Rocky  Mountain  Regional 
Office.  National  Park  Service.  12795 
W.  Alameda  Parkway,  Lakewood.  CO. 
Telephone:  (303)  969-2920 
Office  of  PubUc  Affairs,  National  Park 
Service.  Department  of  Interior.  18th 
and  C  Streets  NW..  Washington.  DC 
20240.  Telephone:  (202)  208-6843 
SUPPLEMENTARY  INFORMATION:  This  draft 
environmental  impact  statement 
analyzes  options  for  replacing  the 
campsites -removed  from  the  Fishing 
Bridge  campground  in  Yellowstone 
National  Park.  The  decision  to  close  the 
campground  and  replace  the  campsites 
was  made  in  the  1988  Final 
Environmental  Impact  Statement/ 
Development  Concept  Plan  (FEIS/DCP). 
Fishing  Bridge  Developed  Area. 
,  Although  that  document  also  presented 
alternative  locations  for  campsite 
replacement,  resource  conditions  have 
changed  significantly  since  it  was 
prepared.  Consequently,  a  new 
alternative  for  campsite  replacement  is 
proposed  in  this  environmental  impact 
statement.  All  310  campsites  removed 
from  the  Fishing  Bridge  campground 
would  be  replaced;  175  sites  would  be 
located  near  the  Norris  campground. 
100  sites  would  be  located  within  the 
Canyon  campground  area,  and  35  sites 
would  be  located  within  an  existing 
group  loop  at  Grant  Village.  Five  group 
camping  sites  from  that  Grant  Village 
group  loop  would  be  relocated  to  Norris 
and,  possibly.  Canyon.  All  other  actions 
described  in  the  1988  Fishing  Bridge 
FEIS/DCP  for  the  proposed  action 
remain  the  same,  except  for  the 
incomplete  management  actions 
readdressed  in  this  document. 

Alternative  1  would  replace  all  310 
campsites  at  Lodgepole.  Alternative  2 
would  replace  the  campsites  by 
expanding  other  campgrounds  and 
constructing  a  new  140-site  campground 
at  Mesa  Road,  south  of  Madison.  The 
existing  campgroimds  to  be  expai  ded 
include  Canyon  (50),  Grant  Village  (50). 
and  Norris  (30).  Although  the  Bridge 
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Bay  and  Lewis  Lake  areas  were 
previously  identified  as  potential  sites 
(40  and  30  sites,  respectively),  these 
areas  are  no  longer  available. 

Many  other  potential  relocation  areas 
were  considered  but  eliminated  from 
detailed  analysis.  The  alternative  of  not 
replacing  the  campsites  fell  into  this 
category,  as  did  re-opening  the  Fishing 
Bridge  campground. 

The  new  campsite  replacement 
proposal  would  locate  sites  where  there 
would  be  the  least  impact  to  all  park 
resources.  The  campsites  would  be 
either  in  presently  disturbed  areas  or  in 
lower  quality  bear  habitat.  Because  the 
addition  of  175  new  campsites  in  the 
Norris  area  could  change  the  character 
and  human  use  of  the  area,  the  DEIS 
examines  the  entire  Norris  area  and  the 
effects  the  proposal  would  have  on  all 
resources,  facilities,  and  services  there. 

Soils  and  vegetation  would  be 
impacted  by  the  proposed  action  at 
Norris  and  Canyon;  however,  at  Canyon 
the  majority  of  the  impact  would  be  in 
an  already  disturbed  area.  The  proposed 
action  at  Grant  Village  would  occiu-  in 
the  existing  group  camping  loop;  thus, 
no  new  disturbance  is  expected.  Water 
quality  would  not  be  affected  at  Canyon 
or  Grant  Village,  and  water  quality 
would  be  improved  at  Norris  because  of 
a  proposed  new  sewage  treatment 
facility.  Small,  localized  wetlands  at 
Norris  and  Canyon  would  he  avoided; 
no  wetlands  were  identified  at  Grant 
Village.  Wildlife  would  be  temporarily 
displaced  during  construction  and  some 
habitat  would  be  permanently  lost  due 
to  facilities  construction.  The  proposed 
action  would  have  no  effect  on 
whooping  cranes,  peregrine  falcons, 
bald  eagles,  or  gray  wolves.  The 
proposed  action  is  not  likely  to 
adversely  affect  grizzly  bears.  There 
.would  be  no  effect  on  cultural  resources 
at  Canyon  or  Grant  Village,  and  cultural 
sites  identified  at  Norris  would  be 
avoided  or  mitigated. 

More  visitors  would  have  the 
opportunity  to  camp  in  Yellowstone  if 
the  proposed  action  is  approved,  and 
there  would  be  a  better  distribution  of 
campsites  throughout  the  park. 
However,  the  proposed  action  would 
change  the  character  of  the  Norris  area. 
Additional  ranger,  interpretive,  and 
maintenance  staff  would  be  necessary  to 
effectively  address  the  increased  visitor 
use  at  Norris,  and  additional  ranger  and 
maintenance  staff  would  be  needed  at 
Canyon. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Kaedlng,  Planning  and  Compliance, 
Yellowstone  National  Park  at  (307)  344- 
2021  (same  address). 


Dated:  November  18, 1994. 

Ronald  E.  Everhart, 

Acting  Regional  Director,  Rocky  Mountain 
Regi'on,  National  Park  Senice. 

[FR  Doc.  94-29618  Filed  11-30-94;  8:45  am| 

BILUNQ  COOE  431»-1»-P 


National  Park  System  Advisory  Board 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix,  that  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  December  14, 
1994,  in  Conference  Room  5160, 
Department  of  the  Interior,  18th  &  C 
Streets,  N.W.,  Washington,  DC.  The 
Board  will  convene  for  a  general 
business  meeting  at  1:30  p.m.  After 
opening  remarks  by  the  Director, 
National  Park  Service,  the  Board  will 
receive  status  reports  on 
implementation  of  recommendations 
from  the  Land  and  Water  Conservation 
Fund  Committee,  the  Humanities 
Committee,  and  on  National  Historic 
Landmarks;  the  Denali  Committee  will 
propose  recommendations  for 
dehberation  and  adoption  by  the  Board; 
an  update  will  be  given  by  the  Director 
or  his  designee  on  the  future  of  Board 
activities. 

Various  officials  of  the  Department  of 
the  Interior  and  the  National  Park 
Service  may  address  the  Board  as 
appropriate,  and  other  miscellaneous 
topics  and  reports  may  be  covered.  The 
order  of  the  agenda  may  be  changed,  if 
necessary  to  accomodate  travel 
schedules  or  for  other  reasons. 

The  business  meeting  will  be  open  to 
the  pubUc.  However,  facihties  and  space 
for  accomodating  members  of  the  public 
are  limited,  and  persons  will  be 
accomodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed.  The 
Chairman  may  also  permit  attendees  to 
address  the  Board,  but  may  restrict  the 
length  of  presentations  as  necessary  to 
allow  the  Bo£u-d  to  complete  its  agenda 
within  the  allotted  time.  Persons 
wishing  further  information  concerning 
the  meeting,  or  who  wish  to  submit  a 
written  statement,  may  contact  the 
Chief,  Office  of  PoUcy,  National  Park 
Service,  P.  O.  Box  37127,  Washington, 
DC  20013-7127.  Persons  wishing  to 
make  a  statement  before  the  Board 
should  indicate  same  by  calling  the 
Office  of  Pohcy,  National  Park  Service, 
telephone  202/208-7456. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 


weeks  after  the  meeting  in  room  1226, 

Main  Interior  Building,  1849  C  Street, 

NW.,  Washington.  DC. 

John  Reynolds, 

Deputy  Director. 

IFR  Doc.  94-29617  Filed  11-30-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Air  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  two  proposed  consent  decrees 
in  United  States  v.  Alloyd  Asbestos 
Abatement  Co.,  et  al.,  Qvil  Action  No;. 
C-3-91-107,  were  lodged  on  November 
17, 1994,  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
The  Consent  Decrees  resolve  violations 
of  Section  112(c)  of  the  Clean  Air  Act, 
42  U.S.C.  7412(c),  as  amended,  and  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  asbestos 
(the  "asbestos  NESHAP").  40  CFR  Part 
61,  Subpart  M.  The  Consent  Decrees 
require  Defendant  Alloyd  Asbestos 
Abatement  Co.  ("Alloyd")  and  General 
Contractors  Co.  ("General")  to  pay  civil 
penalties  of  $24,000  and  $2000, 
respectively,  and  to  establish  asbestos 
control  programs  and  achieve  full 
compliance  with  the  asbestos  NESHAP. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Alloyd 
Asbestos  Abatement  Co.,  et  al,  DOJ  Ref. 
#90-5-2-1-1554. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  602  Federal  Building. 
200  West  Second  Street,  Dayton,  Ohio. 
45402;  the  Region  Five  Office  of  the 
Envirormiental  Protection  Agency,  77 
West  Jackson  Blvd.,  Chicago,  Illinois, 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW..  4th  Floor, 
Washington,  EC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case,  specify 
which  decree(s)  is  (are)  being  requested, 
and  enclose  a  check  in  the  amount  of 
$5.25  for  the  Alloyd  decree  and  $4.50 
for  the  General  decree  (25  cents  per  page 


reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  94-29589  Filed  11-30-94;  8:45  am) 
BILUNa  COOE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  14, 1994,  a 
proposed  consent  decree  in  United 
States  v.  Little  Rock  School  District, 
Temporary  Civil  Action  No.  LR-C-94-0. 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Arkansas.  The  proposed  consent  decree 
concerns  a  complaint  filed  by  the 
United  States  on  November  14, 1994, 
which  alleged  violations  of  the  Clean 
Air  Act,  42  U.S.C.  7401  et  seq.,  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Asbestos 
(the  "asbestos  NESHAP"),  codified  at  40 
CFR  part  61,  subpart  M.  and  Section  103 
of  CERCLA.  42  U.S.C.  9603,  at  the 
Panky  Exceptional  School  and  Watson 
Elementary  School  which  are  located  in 
Little  Rock,  Arkansas. 

The  complaint  alleged  that  during  the 
period  July  1990  to  January  1991. 
Defendant  conducted  renovation/ 
demohtion  operations  at  the  Panky  and 
Watson  school  facilities.  Both  the 
Watson  and  Panky  school  facilities 
contained  friable  asbestos  materials. 
During  the.renovation/demolition 
operations  at  the  school  facilities. 
Defendant  failed  to  remove  and  dispose 
of  friable  asbestos  material  from  various 
structures  in  and  outside  of  the 
buildings  in  violation  of  the  work 
practice  requirements  of  the  asbestos 
NESHAP.  In  addition,  Defendant  failed 
to  report  its  intent  to  demolish  the 
Watson  School  in  violation  of  the  notice 
requirements  of  the  asbestos  NESHAP. 
Defendant  also  failed  to  report  the 
release  from  Panky  School  of  asbestos  in 
an  amount  greater  than  the  reportable 
quantity  of  one  pound  as  required  under 
Section  103  of  CERCLA,  42  U.S.C.  9603. 
The  complaint  sought  injimctive  relief 
to  enjoin  further  violations  of  the  Clean 
Air  Act,  the  asbestos  NESHAP 
regulations  and  Section  103  of  CERCLA. 
and  sought  the  imposition  of  civil 
penalties  for  Defendant's  past  violations 
of  same. 

The  Consent  Decree  requires  the 
LRSD  to  pay  a  civil  penalty  of  $45,680 
in  settlement  of  the  United  States' 
claims  for  civil  penalties  against  it. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Little 
Rock  School  District,  Ref.  No.  90-5-2- 
1-1603. 

The  proposed  consent  decree  may  be 
examined  at  the  following  locations:  (a) 
Office  of  the  United  States  Attorney  for 
the  Eastern  District  of  Arkansas,  P.O. 
Box  1229.  Little  Rock.  Arkansas  72203; 
(b)  the  Region  6  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202;  and  (c)  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor.  Washington.  D.C.  20005.  (202) 
624-0892. 

A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street  NW..  4th  Floor. 
Washington.  D.C.  20005.  In  requesting  a 
copy  of  the  decree,  please  enclose  a 
check  for  copying  costs  in  the  amount 
of  $1.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Acting  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  94-29591  Filed  11-30-94:  8:45  am] 
BILLING  COOE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Genzyme  Corporation 
and  Celtrix  Pharmaceuticals,  Inc. 

Notice  is  hereby  given  that,  on 
September  16. 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Genzyme  Corporation  and  Celtrix 
Pharmaceuticals.  Inc.  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purposes 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6fb) 
of  the  Act.  the  identities  of  the  parties 
are  Genzyme  Corporation.  Cambridge. 
MA;  and  Celtrix  Pharmaceuticals.  Inc.. 


Santa  Clara.  CA.  The  general  area  of 
planned  activity  is  to  develop,  and 
subsequently  commercialize. 
Transforming  Growth  Factor  Beta-2  for 
tissue  repairs,  treatment  of  multiple 
sclerosis,  and  other  systemic 
applications. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  94-29593  Filed  11-30-94;  8:45  ami 

BILUNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Minnesota  Mining  and 
Manufacturing  Co. 

Notice  is  hereby  given  that,  on  July 
26. 1994.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Minnesota  Mining 
and  Manufacturing  Company  has  filed 
written  notifications  simuhaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  are  3M.  St.  Paul.  MN;  and 
IBC,  Provo.  Utah.  The  project's  general 
areas  of  planned  activities  are  for  3M 
and  IBC  to  work  together  to  develop, 
manufacture,  market  and  sell  new 
products  which  comprise  membranes 
which  incorporate  3M's  particle-loaded 
porous  membrane  technology  and 
particles  which  incorporate  IBC's 
particle-based  molecular  recognition 
technology  capable  of  extracting  or 
separating  chemical  species. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  94-29593  Filed  11-30-94;  8:45  am] 

BILLING  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— MLS  Industry  Roundtable 

Notice  is  hereby  given  that,  on  July 
28,  1994.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  MLS  Industry 
Roundtable  has  filed  written 
notifications  simuhaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
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of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circiunstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  venture  are  Boris  Systems,  Inc., 
East  Lansing,  MI;  Moore  Data 
Management  Services,  Minneapolis, 
MN:  PRC  Reahy  Systems,  Inc..  McLean 
VA;  Realtron  Corporation,  Pomano 
Beach,  FL.  The  venture's  general  area  of 
planned  activity  is  the  development  of 
software  specifications,  standards  and 
techniques  to  facilitate  open 
communication  between  software  used 
by  members  of  multiple  listing  services 
and  their  members  to  store,  organize, 
and  report  data  on  real  estate  properties 
listed  for  sale,  lease  or  rent. 
Constance  K.  Robinson, 
.  Director  of  Operations,  Antitrust  Division. 
(FR  Doc  94-29594  Filed  11-30-94:  8:45  am) 
BILLMIO  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Actof  1993— POES,  Inc. 

Notice  is  hereby  given  that,  on 
October  7. 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
PDES.  Inc.  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  General  Trade 
Commission  disclosing  changes  to  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
protections  of  Section  4  of  the  Act, 
which  limit  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  have  become  members  of 
PDES:  Computervision  Corporation, 
Bedford,  MA;  International 
TechneGroup  Incorporated,  Milford, 
OH;  MacNeal-Schwendler  Corporation, 
Los  Angeles,  CA;  United  Technologies/ 
Pratt  &  Whitney  Corporation,  Hartford, 
CT;  and  STEP  tools  Inc..  Troy.  NY. 
Hewlett-Packard  Company,  and  Martin 
Msirietta  Corporation  are  no  longer 
members  of  PDES. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  development 
project.  Membership  in  this  group 
development  project  remains  open,  and 
PDES  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  September  20. 1988,  PDES  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  pubhshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  14. 1988  (53  FR  40282). 


The  last  notification  was  filed  v^ith 
the  Department  on  April  30, 1993.  A 
notice  was  pubhshed  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
act  on  August  2, 1993,  (58  FR  41104). 
Constancy  K.  Robinson, 
Director  of  Operations,  Antitnist  Division. 
[FR  Doc.  94-29595  Filed  11-30-94;  8:45  ami 
BILUNO  COOE  44M-«1-H 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environnrantal 
Research  Forum 

Notice  is  hereby  given  that,  on 
October  18, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301,  etseq.  ("the  Act"),  the 
participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  93-11  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  Project  No. 
93-11  and  (2)  the  nature  and  objectives 
of  the  venture.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  and  the  general  area  of 
planned  activity  are:  Oryx  Energy 
Company,  Dallas,  TX;  BP  Exploration 
Operating.  Uxbridge  Middlesex; 
Chevron  Petroleum  Technology 
Company,  La  HabraiCA;  Anaoco 
Production  Company,  Tulsa.  OK; 
Marathon  Oil  Company,  Littleton.  CO; 
Mobil  Research  &  Development 
Company,  Dallas.  TX;  Phillips 
Petroleum  Company,  Bartlesville,  OK; 
Atlantic  Richfield  Company.  Piano,  TX; 
Shell  Development  Company,  Houston, 
TX;  Texaco  Inc.,  Bellaire,  TX;  and 
Unocal,  Brea,  CA. 

The  nature  and  objective  of  the 
research  program  performed  in 
accordance  with  PERF  Project  93-11  is 
to  conduct  and  exchange  technology 
information  regarding  produced  water 
shut-off. 

Information  about  participation  in 
Project  93-1 1  may  be  obtained  by 
contacting  Sherry  L.  Mahaffey,  Oryx 
Energy  Company,  Dallas,  TX. 
Constance  K.  RoluBson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  94-29596  Filed  11-30-94:  8:45  am) 
BILUNC  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  ami  Production 
Act  of  1993 — Healthcare  Open  Systems 
and  Trials  Corporation 

Notice  is  hereby  given  that,  on 
September  8. 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act'l, 
Healthcare  Open  Systems  and  Trials 
Corporation  ( 'HOST")  has  filed  written 
notifications  simidtaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  Umiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  DeTeBerkom  GmbH, 
Berhn,  GERMANY;  General  Electric 
Corporate  R&D,  Schenectady,  NY; 
Management  Systems  Associates,  Inc., 
Raleigh,  NC;  Medic  Alert  Foundation, 
Turlock,  CA;  South  Carolina  Research 
Authority,  North  Charleston,  SC;  Texas 
Hospital  Education  and  Research 
Foundation,  Austin,  TX  have  joined 
HOST  as  new  members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  ofthe  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  HOST 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  June  16, 1994,  HOST  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  26,  1994  (59  FR  37992). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  94-29608  Filed  11-30-94;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Research  Into  Field 
Emission  Display  Technology 

Notice  is  hereby  given  that,  on  August 
23, 1994,  pursuant  to  Section  6(a)  ofthe 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C  4301 
et  seq.  ("the  Act"),  Pixel  International, 
S.A.  ("Pixel"),  on  behalf  of  members  of 
a  cooperative  research  ventiu^ 
concerning  Field  Emission  Displays  (the 
"Venture")  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in 
membership.  The  notifications  were 
filed  for  the  piupose  of  invoking  the 


Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifi's  to  actual  damages 
under  specified  circumstances. 
Specifically,  Raytheon  Company, 
Lexington,  MA,  has  become  a  party  to 
the  Venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  ofthe  group  research  project. 
Pixel  intends  to  file  additional  written 
notification  disclosing  all  additional 
changes  in  membership. 

On  September  28, 1993,  Pixel  filed  its 
original  notification  piu^uant  to  Section 
6(a)  ofthe  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  22, 1993  (58  FR 
61717-61718). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
IFR  Doc.  94-29597  Filed  11-30-94;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Spray  Drift  Task  Force 

Notice  is  hereby  given  that,  on 
October  5, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Spray  Drift  Task  Force  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  merger  of  two 
parties  to  the  Spray  Drift  Task  Force 
Joint  Data  Development  Agreement  and 
the  new  name  of  the  combined 
enterprise.  The  notifications  were  filed 
for  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Hoechst-Roussel  Agri-Vet 
and  NOR-AM  Chemical  Company  have 
merged;  the  name  of  the  combined 
enterprise  is  AgrEvo  USA  Company, 
located  in  Wilmington,  DE. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate  name, 
or  planned  activities  of  the  venture. 

On  May  15, 1990,  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  pubUshed  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  July  5, 1990 
(55  FR  27701).  The  last  notification  was 
filed  with  the  Department  on  January 
19.  1994  (59  FR  9498). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  94-29598  Filed  11-30-94;  8:45  am) 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Registi^tion 

By  Notice  dated  September  28,  1994. 
and  pubUshed  in  the  Federal  Register 
on  October  5, 1994,  (59  FR  50773), 
Knoll  Pharmaceuticals,  30  North 
Jefferson  Road,  Whippany,  New  Jersey 
07981,  made  apphcation  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
Hydromorphone  (9150),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations. 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  November  22, 1994. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  94-29526  Filed  11-30-94;  8:45  am] 
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Bureau  of  Justice  Statistics 
[OOP  No.  1016] 
ZRiN1121-ZA03 

National  Criminal  History  Improvement 
Program  (NCHIP) 

November  23, 1994. 

agency:  Department  of  JusUce.  Office  of 

Justice  Programs,  Bureau  of  Justice 

Statistics. 

ACTION:  Notice  of  Program  Plan. 

SUIMMARY:  The  Bureau  of  Justice 
Statistics  (BJS)  is  pubUshing  this  notice 
to  announce  the  initiation  of  the 
National  Criminal  History  Improvement 
Program  (NCHIP)  in  Fiscal  Year  1995. 
The  grant  program  implements  the  grant 
provisions  of  the  Brady  Handgun 
Violence  Prevention  Act  and  die 
National  Child  Protection  Act  of  1993, 
and  those  provisions  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  as  amended,  and  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  which  pertain  to  the 
establishment,  maintenance,  or  use  of 
criminal  history  records  and  criminal 
record  systems. 

This  program  announcement 
describes  procedures  applicable  to 


awards  to  be  made  under  the  NCHIP 
program  during  FY  1995.  A  program 
announcement  appUcable  to  funding 
appropriated  for  years  after  FY  1995 
wrill  reflect  comments  received  during 
the  intervening  time.  Updated 
guidelines  governing  use  of  Byrne 
Formula  funds  pursuant  to  the  5%  set- 
aside  established  under  Section  509  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended,  will  be 
issued  shortly  by  the  Bureau  of  Justice 
Assistance  (BJA),  in  consultation  with 
BJS.  The  Byrne  GuideUnes  should  be 
considered  together  with  this  program 
announcement  in  developing  a  state's 
program  to  meet  the  goals  ofthe  Brady 
Act  and  the  Child  Protection  Act. 
DATES:  Up  to  $25  milUon  will  be 
awarded  to  states  submitting 
applications  before  January  31, 1995. 
ADDRESSES:  Apphcations  should  be  sent 
to  Apphcation  Coordinator,  the  Bureau 
of  Justice  Statistics,  633  Indiana 
Avenue,  N.VV.,  11th  Floor.  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Kaplan,  Assistant  Deputy  Director, 
the  Bureau  of  Justice  Statistics  at  (202) 
307-0759. 

SUPPLEMENTARY  INFORMATION: 
Program  Goals 

The  goal  of  the  NCHIP  grant  program 
is  to  improve  the  nation's  pubhc  safety 
by:  Facilitating  the  accurate  and  timely 
identification  of  persons  who  are 
ineligible  to  purchase  a  firearm; 
ensuring  that  persons  with 
responsibility  for  child  care,  elder  care, 
or  care  of  the  disabled  do  not  have 
disqualifying  criminal  records;  and 
enhancing  the  quahty,  completeness 
and  accessibility  ofthe  nation's  criminal 
history  record  systems. 

More  specifically,  NCHIP  is  designed 
to  assist  states: 

— To  meet  timetables  for  criminal 
history  record  completeness  and 
participation  in  the  FBI's  Interstate 
Identification  Index  (m)  established 
for  each  state  by  the  Attorney  General, 
— ^To  improve  the  level  of  criminal 
history  record  automation,  acairacy, 
completeness  and  flagging, 
— ^To  expand  and  enhance  participation 
in  the  FBI's  Interstate  Identification 
Index  (ni)  and  the  National  Instant 
Criminal  Backgroimd  Check  System 
(NICS), 
— ^To  develop  model  procedures  for 
accessing  records  of  persons  other 
than  felons  (including  persons  subject 
to  civil  restraining  orders  arising  out 
of  domestic  or  child  abuse)  who  are 
inehgible  to  purchase  firearms, 
— ^To  identify  (through  interface  with 
the  National  Incident  Based  Reporting 
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System  (NIBRS)  wheie  necessary) 
records  of  crimes  involving  use  of  a 
handgun  and/or  abuse  of  children, 
elderly  or  disabled  persons,  and 
^To  ensure  that  states  develop  the 
capability  to  monitor  and  assess  state 
progress  in  meeting  legislative  and 
programmatic  goals. 
To  ensure  that  all  NCHIP-funded 
efforts  suppmt  the  development  of  the 
national  criminal  record  system,  the 
program  will  be  closely  coordinated 
with  the  FBI.  the  Bureau  of  Justice 
Assistance  (BJA)  and  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (BATF). 
Funding  under  the  NCHIP  program  is 
available  to  both  those  states  which  are 
subject  to  the  5  day  waiting  period 
("Brady  states")  and  those  states  which 
are  operating  under  an  alternative 
system  pursuant  to  approval  of  BATF 
("non-Brady  states"). 

Legislative  Background 

The  NCHIP  program  is  authorized 
under  Section  106(b)  of  the  Brady  Act, 
which  provides  that: 

The  Attorney  General,  through  the  Bureau 
of  )ustic8  Statistics,  shall,  subject  to 
appropriations  and  with  preference  to  States 
that  as  of  the  date  of  enactment  of  this  Act 
have  the  lowest  percent  currencv  of  case 
dispositions  in  computerized  criminal 
history  files,  make  a  grant  to  each  State  to  be 
used  (A)  for  the  creation  of  a  computerized 
criminal  history  record  system  or 
improvement  of  an  existing  s>>s:em;  (B)  to 
improve  accessibility  to  the  national  instant 
criminal  background  system;  and  (C)  upon 
establishment  of  the  national  system,  to  assist 
the  State  in  the  transmittal  of  criminal 
records  to  the  national  system. 

The  provisions  of  18  USC  922(g]  and 
(n),  as  amended  by  the  Violent  Crime 
Control  Act  of  1994,  prohibit  the  sale  of 
firearms  to  an  individual  who — (1)  is 
under  indictment  for,  or  has  been 
convicted  in  any  court,  of  a  crime 
punishable  by  imprisonment  for  a  term 
exceeding  one  year,  (2)  is  a  fugitive  from 
}ustic6;  (3)  is  an  unlawful  user  of,  or 
addicted  to,  any  ccmtrolled  substance; 
(4)  has  been  adjudicated  as  a  mental 
defective  or  been  committed  to  a  mental 
institution;  (5)  is  an  alien  who  is 
illegally  or  unlawfully  in  the  United 
States;  (6)  was  discharged  from  the 
Armed  Forces  under  dishonorable 
conditions;  (7)  has  nmounced  bis 
United  States  citizenship;  or  (8)  is 
subject  to  a  civil  rr-straining  order 
arising  out  of  domestic  or  child  abuse. 

The  latter  category  was  added  as  part 
of  the  Violadt  Crime  Control  Act  of 
1994. 

The  Brady  Handgun  Violence 
Prevention  Act,  enacted  in  November 
1993  and  efiiBCtive  in  February  1994, 
requires  that  hcensed  firearm  dealers 


request  a  piesale  dteck  tm  all  potential 

handgun  purchasers  by  the  chief  law 
enforcement  offico*  in  the  purchaser's 
residence  community  to  determine, 
based  on  available  records,  if  the 
individual  is  legally  prohibited  from 
purchase  of  the  firearm  under  the 
provisions  of  18  USC  922  or  state  law. 
The  sale  may  not  be  completed  for  5 
days  imless  the  dealer  receives  an 
approval  before  that  time.  The  5  day 
waiting  period  reqtiirement  terminates 
by  1998,  at  which  time  presale  inquiries 
for  all  fireums  will  be  made  only  to  the 
National  Instant  Criminal  Background 
Check  System  (NICS).  Section  103  of  the 
Brady  Act  provides  that  NICS  will 
supply  information  on  "whether  receipt 
of  a  firearm  *  *  *  would  violate  (18 
USC  922)  or  state  law."  As  noted  above. 
Section  106(b)  of  the  Brady  Act 
establishes  a  grant  program  to  assist 
states  in  upgrading  crimincd  record 
systems  and  in  improving  access  to. 
and.  interface  with,  the  NICS  system. 

In  addition.  Section  106(a)  of  the 
Brady  Act  amended  Section  509(d)  of 
the  C5mnibus  Crime  Control  and  Safe 
Streets  Act  to  specifically  provide  that 
funds  from  the  5%  set-aside  under  the 
Byrne  Formula  grant  program  may  be 
spent  for  "the  improvement  of  State 
record  systems  and  the  sharing  •  *  •  of 
records  *  *  *  for  the  ptnrpoaes  of 
implementing  •  •  *  (the  Brady  Act)." 

The  National  Child  Protection  Act  of 
1993,  as  amended  by  the  Violent  Crime 
Control  Act,  requires  that  records  of 
abuse  against  children  be  transmitted  to 
the  FBI's  national  record  system.  The 
Act  also  encourages  states  to  adopt 
legislation  requiring  background  checks 
on  individuals  prior  to  osginnii^g 
responsibility  for  care  of  children,  the 
elderly,  or  the  disabled.  Section  4  of  the 
Act  estabUshes  a  grant  program  to  assist 
states  in  upgrading  records  to  meet  the 
requirements  of  the  Act.  Under  the 
definition  set  forth  in  Section  5(3)  of  the 
Act.  "child  abuse  crimes"  include 
crimes  under  any  law  of  the  state  and 
are  not  limited  to  felonies. 

Both  the  Brady  and  Child  Protection 
Acts  required  that  the  Attorney  General 
survey  the  status  of  state  criminal 
history  records  and  develop  timetables 
for  states  to  achieve  complete  and 
automated  records.  The  survey  was 
conducted  during  March  1994,  and 
Governors  were  advised  of  timetables  by 
the  Attorney  General  in  letters  of  May 
and  June  1994.  The  letters  indicated  that 
comphance  with  timetable  goals 
assumed  availability  of  grant  funds 
under  each  Act 

The  NCHIP  program  implements  the 
requirements  of  the  grant  programs 
established  under  bo^  the  Brady  aiul 
Child  Protection  Acts. 


In  addition  to  the  amendments  noted 
above.  Section  40602  of  the  Violent 
Crime  Control  Act  authorized  a  program 
to  assist  states  in  entering  data  on 
stalking  and  domestic  violence  into 
local,  state,  and  national  databases. 
Although  funding  was  deferred,  the  Act 
emphasizes  the  imporiance  of  ensuring 
that  data  on  convictions  for  these  aimes 
are  included  in  data  bases  being 
developed  with  Federal  funds. 

Appropriation 

Section  106  (b)  of  the  Brady  Act 
authorized  $200  miltion  for  the  grant 
program;  the  Child  Protection  Act 
authorized  $20  milUon.  An 
appropriation  of  $100  milUon  was  made 
to  implement  Section  106  (b)  of  the 
Brady  Act  for  FY  1995,  to  be  available 
until  expended.  Of  this  amount,  $6 
million  is  being  made  available  to  the 
FBI  for  NICS.  $1  miUion  is  available  for 
Federal  agency  administration,  and  $5 
million  will,  consistent  virith  the 
legislative  history,  be  used  to  provide 
technical  assistance  to  states,  program 
coordination,  and  to  tmdertake  a 
program  evaluation.  Hie  remaining  $88 
million  will  be  made  available  directly 
to  the  states.  Of  this  amount,  not  less 
than  $5  million  will  be  allocated  to 
implement  the  requirement  that 
preference  be  given  to  states  with  the 
lowest  levels  of  dispositions  in 
automated  records.  In  Ught  of  the 
overlap  between  Brady  and  Child 
Protection  Act  goals,  funds  from  this 
appropriation  may  be  used  to  meet 
related  goals  of  the  Child  Protection  Act. 

Program  Strategy 

General 

To  achieve  the  goals  of  the  NCHIP 
program,  at  least  one  grant  will  be  made 
to  each  state  with  funds  appropriated 
imder  the  Brady  Act.  Technical 
assistance  will  also  be  provided  under 
BJS  grant  awards  to  assist  states  in 
identifying  areas  of  weakness,  auditing 
record  status,  long  term  planning,  and 
developing  and  implementing  technical 
and  administrative  programs. 

Funds  under  the  Byrne  Formula  5% 
set-aside  program  will  also  be  available 
to  support  the  improvement  of  record 
systems  and  to  meet  the  goals  of  the 
Brady  Act. 

Tte  NCHIP  program  includes  three 
components:  Core  Activities.  Pramitted 
Activities  in  Selected  States  ("extended 
core  activities"),  and  Least-Advanced 
"Priority"  State  Activities. 

Core  Activities 

Basic  System  Development 

Cogre  activities  focus  on  establishing 
and  enhancing  computerized  criminal 
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history  (OCH)  records  and  on  imptoving 
access  to  and  inter&oe  between  such 
systems  and  tin  national  instant 
criminal  background  chack  (NICS) 
system.  The  Brady  Act  does  not  define 
the  tana  criminal  history  record.  As 
defined  in  28  CFR  part  20,  and  used  in 
the  BfSQriminal  History  Record 
Improvement  (CHRI)  program,  however, 
the  teim  is  defined  as:  "information 
collected  by  criminal  justice  ageiuaes  on 
individnals  consisting  of  identifiable 
descriptions  and  notations  of  arrests, 
detentions,  indictnients,  information,  or 
other  fofinal  criminal  charges,  and  any 
disposidoBS  arising  therefnnn, 
sentendng,  ooirectional  supervision, 
and  release  •  •  •". 

Specifically,  core  activities  relating  to 
basic  system  development  include 
efforts  to  improve  the  quahty  of 
criminal  history  records  (with  emphasis 
on  automation  and  disposition  capture), 
increase  paiticipetion  in  the  FBI's 
Interstate  Identifioetion  Index  (HI),  and 
upgrade  the  aocesnbitity  of  leooids  for 
prwale  and  preenploynient  checks 
(primamly  throu^  record  flagging).  In 
addition  to  the  above  activities  relating 
to  basic  S3rstem  development,  core 
activities  include  the  following: 

Noa-Fekmy  Records 

CoRsislent  with  the  Child  Protection 
Act  which  defines  a  "child  abuse 
crime"  within  the  context  of  "a  crime 
committed  under  any  law  of  a  state," 
NCHIP  core  activities  iitdude  effcH^s  to 
increase  system  access  to  non-felony 
records,  particularly  in  areas  relating  to 
child  or  domestic  abuse  or  crimes 
against  the  elderly  or  disrfiled. 

Interface  With  NIBRS 

In  order  to  permit  states  to  identify 
persons  with  recoids  involving  child, 
elderly,  or  disabled  abuse.  NCHIP  core 
activities  include  effmts  to  establish  an 
interface  between  criminal  histcwy 
record  systems  and  any  stale  data 
system  which  is  compatible  with 
NIBRS. 

Information  on  Stalking  and  Domestic 

Violence 

ConsisteiU  with  Section  40602  of  the 
Violent  Crime  Gontiol  Act,  core 
activities  tiKlude  the  development  of 
procedures  to  ensure  that  information 
on  convictions  relating  to  stalking  and 
domestic  abuse  are  included  in,  and 
accessible  through,  the  criminal  history 
database. 

Research,  Evaluation,  Monitoring  and 
Audit 

In  «der  to  maximize  the  utility  of 
information  collected  as  part  of  the 
NCHIP  program,  core  aotivi^es  include 


continuing  efibits  to  evaluate,  audit,  or 
monitor  progress  in  meeting  legislative 
or  pro-am  goals  thixHigfa  statistical  or 
other  related  meuu,  and  specific 
research  studies  relating  to  use  of 
handguns. 

To  ensure  program  coatinttity  and 
emphasize  criminal  history  record 
improvement  in  eiqiport  of  the  NICS, 
the  majar  portion  of  funds  to  be 
expended  for  core  activities  should  be 
retained  by  the  agency  %vith 
responsibility  for  CCH  records  (if  thA  is 
the  agency  des^nated  to  administer  the 
program)  or  transfened  directly  to  the 
agency  %vith  such  responsibihty.  Tbe 
apphcation  should  indicate  clearly  the 
level  of  funds  which  will  be  made 
available  to  this  agency  for  this  purpose. 
The  apphcation  ^ould  also  indicate  the 
level  of  funds  whidi  will  be  made 
directly  avaiMile  to  the  courts  w^iere 
the  courts  are  d»e  appropriate  source  for 
data  on  dispositions  or  other  record 
data. 

Permitted  Activities  fan  Selected  States 
("Extended  Core  Activities") 

In  addition  to  hoKlittg  core 
improvements  to  oiminal  history 
records,  B|S  will  provide  a  limited 
amount  of  NCHIP  funds  (not  to  exceed 
$5  milUon  in  total)  to  selected  states  to 
assist  in  the  identification  of  persons 
other  than  felons  who  are  prohibited 
from  purdiasing  firearms  undo'  18  USC 
922  (g)  md  (n),  as  amended.  The 
purpose  of  this  effort  will  be  to  support 
the  long-term  goal  of  the  pennanent 
system  est^lished  under  Section  102(b) 
of  the  Brady  Act  by  enhancing  the 
effectiveness  of  the  NICS. 

In  addition  to  previously  identified 
non-computerized  criminal  history 
(CCH)  categories,  the  Violent  Crime 
Control  Act  amended  the  Brady  Act  to 
prohibit  firearm  purdiase  by  perstxis 
subject  to  a  civil  restraining  order 
arising  out  of  domestic  or  child  abuse. 
Such  orders,  although  not  tedinically 
oiminal,  tre  enforced  by  the  criminal 
justice  system,  which  depends  on  the 
availability  of  data  on  such  persons  for 
implementation. 

Under  the  NCHIP  "extended  oate" 
program,  funds  can  be  used  to  evaluate 
the  feasibihty  of  accessing  such  records 
and  to  develop  protocols  for  interfacing 
with  non<X]H  sjrstems  for  purposes  of 
background  chadis. 

BJS  will  identify  those  states  which 
are  eligible  to  ap^Ay  for  fimds  to 
conduct  such  activities  based  on  level  of 
CCH  development,  participation  in  lU, 
extent  of  automation  and  technkal 
development,  current  efforts  to  interface 
with  other  categories  of  pnAibtted 
firearm  piuchasers  (either  within  the 
state  or  inter^ate),  and  experience 


under  tiw  B)S  OiRi  pro-am.  States 

determined  to  be  eli^bie  will  be 
notified  by  the  end  of  January  1995, 
Funds  will  be  in  addition  to  funds 
provided  for  core  activities,  which  will 
be  required  to  be  the  major  focus  of  the 
state's  NCHIP  program. 

Selected  states  which  wrish  to  apply 
for  funding  under  this  category  should 
include  a  separate  component  in  their 
grant  apphcation  describing  such 
activities  and  proposing  •  budget  to 
cover  the  propoeed  efforts.  Tliis  request 
may  be  submitted  as  a  supplement  or 
amendment  to  the  basic  application. 

States  applying  for  fiinas  under  this 
section  should  understand  that  the  goal 
of  theee  efforts  is  to  demonstrate  the 
feasibility  oi  multi-database  ialoxSmao  for 
background  check  pu^Mnes  and  that  the 
projects  are  intended  to  provide 
guidance  to.  and  serve  as  models  for, 
future  implememation  by  othe 
jurisdictions,  in  particular,  it  is 
envisioned  that  the  programs  developed 
vdth  NCHIP  funds  will  serve  as  models 
for  these  efforts  and  that  additional 
states  will  subsequently  use  Byrne  5% 
set-aside  fonds  to  devel^  system  access 
to  non-CCH  data.  For  this  reason. 
appltcatiotts  for  funds  under  this  section 
should  include  a  description  of 
proposed  efibrts  to  evaluate  tlie  success 
of  activities  undertaken  and  to  prepare 
materials  describing  the  profect  for 
exchange  with  other  states.  States 
should  also  realize  that  BJS  mil  be 
documenting  these  efforts  and  tliat  the 
applicant  will  be  expected  to  provide 
input  as  requested  l^  BJS  for  these 
m^erials. 

In  light  of  the  importance  of  these 
demonstration  programs  to  the  overall 
BJS  NCHIP  program,  B|S  will  provide 
additional  technical  assistance  to  the 
selected  states  to  ensure  that,  together. 
the  activities  being  funded  tvill  advance 
the  developmeat  of  the  NICS  at  both  the 
state  and  Federal  level. 

Least* Advanced  Priority  State 
Activities  ("Priority  State  Activities^ 

Section  106(b)  of  the  Brady  Act 
requires  that  BJS  give  "preference  to 
States  that,  as  of  the  date  of  enactment 
*  *  *  have  the  lowest  ciurency  of  case 
dispositions  in  computerized  crimioal 
history  files*  •  *."  To  implement  this 
requirement,  at  least  $5  miUion  will  be 
allocated  to  states  in  this  category. 
Designated  states  will  also  be  eligible  for 
priority  technical  assistance  at  no  cost. 
The  determination  of  states  qualifving 
under  tiiis  special  provision  will  be 
made  after  release  of  the  1993  Survey  of 
State  CHRI  Systems.  States  will  be 
notified  by  December  31. 1994.  States 
designated  under  this  category  may  only 
use  NCHIP  funds  to  support  the  basic 
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system  development  components  of  the 
core  funding  activity. 

Application  and  Award  Process 

Eligibility  Requirements 

Designation  of  Agency  To  Administer 
NCHIPProgrmn 

To  participate  in  NCHIP,  each  state 
must  designate  an  agency  to  submit  an 
application  and  to  administer  the 
program.  The  agency  should  be  the 
agency  with  primary  responsibility  for 
implementing  the  major  activity  to  be 
funded  with  NCHIP  funds  or  a  parent 
agency  with  programmatic  oversight 
over,  and  legislative  authority  to  transfer 
funds  to,  such  agency.  Since  the  NCHIP 
program  focuses  on  improvement  of 
criminal  records  Jdd  interface  with  the 
NICS,  BJS  anticipates  that,  in  a  large 
number  of  cases,  the  NCHIP  agency  will 
have  responsibility  for  maintenance  of 
criminal  records  and  haison  with  the 
FBI  and/or  other  record  sources 
including  NIBRS,  if  existing.  As  noted 
below,  NCHIP  procedures  envision  that 
strong  state  coordination  will  exist 
between  the  NCHIP  and  Byrne  5%  set- 
aside  programs  to  avoid  overlap  and 
maximize  funding  effectiveness.  It  is  not 
necessary  that  the  NCHIP  agency  be  the 
same  as  the  agency  with  administrative 
authority  over  Byrne  5%  set-aside 
funds.  The  application  should  indicate 
the  basis  for  the  selection  of  the  NCHIP 
agency,  justified  in  terms  of  the 
organizational  posture  of  the  selected 
agency  and  its  role  in  meeting  the  goals 
of  the  Brady  and  Child  Protection  Acts. 

Only  one  application  will  be  accepted 
from  each  state  for  any  period  of 
funding.  It  is  the  responsibility  of  the 
Governor  to  select  the  applicant  agency. 
A  state  may,"  however,  choose  to  subnjit 
its  application  as  part  of  a  multi-state 
consortium  or  other  entity.  In  such  case, 
the  application  should  include  a 
statement  of  commitment  from  each 
state  and  be  signed  by  an  individual 
designated  by  the  Governor  of  each 
participating  state.  The  appUcation 
should  also  indicate  specific 
responsibilities,  and  include  a  separate 
budget  for,  each  state.  States  may 
receive  successive  awards  over  time, 
assiuning  availability  of  funds. 

Program  Narrative 

In  addition  to  the  requirements  set 
forth  in  the  "AppUcation  and 
Administrative  Requirements"  section 
of  the  program  announcement,  the 
NCHIP  appUcation  should  include  the 
foUovnng  four  parts: 

Part  I.  Backgmund 

This  part  should  include  a  discussion 
of  current  and  previous  efforts  relating 


to  criminal  history  record  improvement 
funded  under  the  BJS  CHRI  program, 
the  BJA  Byrne  5%  set-aside  or  with  state 
funds  over  the  past  three  years.  The 
discussion  should  specify  the  amount  of 
funds  received  under  the  BJS  and  Byrne 
programs  and  the  funds  remaining  at  the 
time  of  appUcation.  The  section  should 
also  describe  accomplishments  with 
previous  funding  and  the  relationship  to 
proposed  NCHIP  activities.  A  copy  of 
the  State  plan  and  the  most  current 
update  on  the  use  of  Byrne  5%  set-aside 
funds,  as  s\ibmitted  to  BJA,  should  be 
appended,  along  with  a  copy  of  any 
other  long  term  state  plans  for  criminal 
history  record  improvement. 

Part  n.  Identification  of  Needs 

This  part  should  discuss  audit  or 
other  evaluative  efforts  undertaken  to 
identify  the  key  areas  of  weakness  in  the 
state's  criminal  record  system  and  in  its 
abiUty  to  identify  ineUgible  firearm 
purchasers  or  persons  ineUgible  to  hold 
positions  involving  children,  the  elderly 
or  the  disabled.  Specific  reference 
should  be  made  to  relevant  studies  and 
to  the  findings  of  any  internal  or 
external  independent  audits  which  have 
been  completed  in  the  past  five  years. 

Part  ni.  NCHIP  Effort 

This  part  should  describe  the 
activities  to  be  undertaken  with  NCHIP 
funds  over  the  coining  36-month  period. 
Specifically,  each  application  should 
indicate  the  core  activities  to  be 
undertaken  to  improve  its  criminal 
history  system,  to  initiate  or  enhance 
participation  in  m,  to  support  the  state's 
interface  with  the  NICS,  and  to  meet  the 
timetable  established  by  the  Attorney 
General.  The  section  should  also  discuss 
proposed  efforts,  if  any,  to  identify 
particular  ofi^ender  types  (either  through 
interface  with  NIBRS  or  other  means); 
and  to  ensure  that  criminal  records 
pertaining  to  stalking  or  domestic  abuse 
are  included  in  criminal  record  data 
bases.  Discussions  of  proposed  efforts  to 
upgrade  record  completeness  should 
indicate  whether,  and  how,  the  courts  or 
other  record  providers  have  been 
involved  in  preparation  of  the 
appUcation  and  how  funds  will  be  made 
available  to  such  entities. 

Part  m  of  the  application  should  also 
describe  the  efforts  to  be  supported  to 
monitor  state  compliance  with 
legislative  or  programmatic  goals 
through  ongoing  audits  or  other  means 
such  as  statistical  analysis,  comparison 
between  CCH  records  and  NIBRS  or 
UCR  data.  Studies  relating  to  handgim 
use  or  sales  approval,  if  proposed, 
should  be  described  in  this  section.  The 
application  should  include  evidence 
that,  where  appropriate,  the  state 


Statistical  Analysis  Center  was 
consulted  in  connection  with  the 
development  of  such  projects. 

BJS  is  currently  supporting  the 
Firearm  hiquiry  STatistical  ("FIST") 
program  to  develop  national  level  data 
on  Brady  implementation.  BJS  will 
advise  states  by  the  end  of  December 
1994  of  the  scope  of  this  project.  In 
support  of  the  basic  elements  of  this 
project,  however,  the  appUcation  should 
describe  procedures  to  collect  data  on 
the  number  of  Brady  inquiries,  "hits" 
and  captures  (including  the  total 
number  of  queries  against  data  bases 
other  than  the  criminal  history  record). 
The  application  should  also  indicate 
procedures  for  collection  of  data  on  the 
number  of  background  checks  on 
persons  seeking  positions  involving 
children,  the  elderly,  or  the  disabled 
and  the  number  of  records  with  action 
in  the  past  five  years  which  are 
complete  and  automated.  States 
receiving  NCHIP  funds  will  be  required 
to  participate  in  the  FIST  effort  and  to 
submit  other  information  for  evaluation 
programs  instituted  under  the  NCHIP 
program. 

Permitted  activities  in  selected  states 
("extended  core  activities"):  States 
selected  to  apply  for  "extended  core" 
funds,  may  apply  for  additional  funds  to 
develop,  and/or  implement  procediues 
to  access  information  on  persons  other 
than  felons/fugitives  who  are  Federally 
prohibited  from  purchasing  a  firearm.  In 
addition  to  describing  proposed 
activities,  interested  states  should 
justify  their  request  for  such  funding  in 
terms  of  ciurent  CCH  development  and 
participation  in  III,  and  describe  state 
procedures,  if  any,  for  interface  between 
the  criminal  record  system  and  other 
relevant  databases.  (See  "allowable 
costs"  for  covered  expenses  in  this 
area.) 

In  order  to  permit  assessment  of  state 
progress  in  meeting  grant  goals,  Part  IQ 
of  all  applications  should  set  forth 
measurable  benchmarks  or  goals  for 
each  proposed  activity. 

Part  rV.  Relationship  to  Byrne  5%  Set- 
Aside  Program 

This  Part  should  describe  activity  to 
be  imdertaken  with  Byrne  5%  set-aside 
funds  during  FY  1995  and  1996.  A  key 
part  of  this  submission  is  a  description 
of  the  relationship  between  these 
activities  and  the  activities  to  be 
supported  under  the  NCHIP  program. 
Where  the  state  has  previously 
submitted  a  1995  update  to  BJA,  a  copy 
of  the  submission  should  be  included  in 
this  Part  to  meet  this  requirement. 
Alternatively,  a  copy  of  the  material 
developed  for  this  Part,  may  be 
submitted  to  BJA  as  the  state's  1995 


update,  conststent  vrith  any  c^her 
requineiaeots  as  set  forth  in  the  Byme 
5%  set-aside  GuideUnes  to  be  issued.  In 
the  l«ter  case,  the  state  should  have  this 
section  prepared  by  the  agency  with 
responsibility  £ar  administraing  the 
Byme  funds,  rather  than  the  agency 
desi^Mted  to  administer  the  NCHff 
program.  The  relationship  between  the 
Byme  5%  set^aside  and  the  NCHIP 
program  is  discussed  more  fixily  below. 

Coordinatioa  Between  NCHIP  and  the 
Bjrme  5%  Set- Aside  Program 

The  Bureau  of  Justice  Statistics  and 
the  Bureau  of  Justice  Assistance  have 
jointly  agreed  that  ciose  and  continuing 
coordination  betwem  the  NCHIP  and 
Byme  5%  set-eside  program  is  critical  to 
meeting  the  goals  of  the  Brady  Act  and 
the  NaticMial  Child  PrrHection  Act  of 
1993.  Such  coordinated  efforts  are  also 
necessary  to  ensiue  the  deveio^Huent  of 
an  efiactive  interstate  cnminal  history 
record  system  to  meet  the  needs  of  law 
^iforcement,  tlte  criminal  justice 
community  and  the  increasing  number 
of  non-criminal  justice  users  of  criminal 
history  reoord  informaticm.  To  achieve 
tiiis  goal.  BJS  and  BJA  wiU,  consistent 
with  the  legislative  requirements,  work 
together  to  prepare  GuideUnes 
goveming  use  of  the  Byme  5%  set-aside 
funds.  The  Guidelines  are  expected  to 
be  finalized  by  the  end  of  December 
1994. 

BJS  expects  that  program  plans  for 
projects  to  be  funded  under  NCHIP  and 
the  Byme  5%  set-aside  will  be 
coordinated  by  the  state  agencies 
responsible  for  these  programs.  Where 
costs  of  a  proposed  activity  exceed 
NCHIP  available  funds  or  are 
unallowable  under  NCHIP,  the  state 
might,  for  example,  use  Byme  funds  to 
fill  remaining  needs.  This  joint  effort, 
we  believe,  wiU  maximize  the 
effectiveness  of  both  of  these  pro-ams. 

Award  Period 

The  application  should  cover  a  three- 
year  period  with  specific  information 
provided  primarily  for  the  first  year. 
The  budget  should  provide  details  for 
first-year  expenses  and  should  contain 
data  in  reipiired  cat^ohes  for  years  two 
and  three  if  applicable  (see 
"Application  Content"  in  "AppUcation 
and  Administrative  Requirements" 
section).  The  application  should 
identify  those  agencies  to  receive  direct 
fundiflig  and  indicate  the  fiscal 
arrangements  to  accomplish  fund 
transfer. 

Application  Submission  and  Due  Dates 

The  goal  of  the  NCHIP  program  is  to 
ensure  that  ail  states  receive  funding 
support.  Atsent  special  circumstaiices, 
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apphcatwMis  should  be  received  by  July 
1, 1995,  to  be  eligible  for  FY  1995 
funding.  AppUcations  may  be  submitted 
at  any  time  alter  publication  of  this 
annoiuicement  and  will  be  reviewed  as 
received.  Based  on  appUcations 
received  by  January  31, 1995,  up  to  $25 
miiUon  of  funds  available  for  core 
activities  will  be  awarded  by  April  15, 
1995.  Tliis  does  not  include  additional 
awards  which  may  be  made  from  set- 
asides  for  "priority"  states  or  states 
undertaking  "extended  core"  activities. 
Initial  awards  may  be  for  partial  funding 
for  some  states.  Partially  funded 
applications  vnll  be  reconsidered  for 
additional  (uoding  at  a  farter  date.  Since 
approval  of  hmding  under  the  NCHIP 
program  will  be  based  on  proposed 
activities  and  the  overall  availability  of 
appropriations,  states  submitting 
applications  after  the  January  31 
deadline  will  not  be  disadvantaged  in 
overall  level  of  award. 

If  a  state  which  is  eligible  to  apply  for 
"priority  state"  funding  or  funding  for 
"extended  core  activities"  has  already 
sulMnitted  its  application  for  core 
activity,  the  application  for  additional 
funds  can  be  submitted  as  an 
amendment  or  a  supplement  to  the 
original  application. 

Allocatioo  of  Funds 

To  implement  the  "preference" 
requirement  of  the  Brady  Act.  not  less 
than  $5  milUon  will  be  allocated  to 
provide  supplemental  funding  for  the 
least-advanoed  "priority"  states.  $5 
milUon  wii!  be  set  aside  to  cover  the 
Cost  of  "extended  core"  activities  in  the 
states  receiving  an  award  to  undertake 
such  projects.  $5  miUion  will  also  be 
used  to  cover  costs  of  technical 
assistance,  evaluation  and  coordination. 
The  remainder  of  available  fimds  will  be 
allocated  to  cover  the  cost  of  core 
activities. 

States  may  receive  funding  from  the 
core  allocation  as  wdl  as  either  the  fund 
for  "priority"  states  or  the  fund 
estabUshed  for  "extended  core"  activity. 
Including  both  core  funding  and 
supplemental  awards  from  the  set- 
asides,  the  least-advanced  "priority" 
states  will  receive  an  aggregate  of  at 
least  $10  milUon. 

Review  Criteria 

States  should  understand  that  full 
funding  may  not  be  possible  for  all 
proposed  activities.  Allocation  of  funds 
will  be  based  on  the  amount  requested 
and  the  following  factors: 

(1)  The  legislatively  mandated 
■preference  to  states  which  '  •  "have 
the  lowest  p^cent  ciurency  of 
dispositions  in  computerized  criminal 
history  files"  as  of  1993; 


(2)  The  extent  to  which  the  proposed 
activities  will  enaUs  the  state  to  meet 
the  timetables  establisbed  for  the  state 
by  the  Attorney  General; 

(3)  The  extent  to  wtiich  improveiBents 
in  the  state  system,  by  virtue  of  record 
numbers,  levels  of  technical 
development,  or  operating  procedures, 
will  have  a  major  impact  on  availalriiity 
of  records  throughout  the  national 
system; 

(4)  The  proposed  use  or  enhancement 
of  innovative  procedures  which  may  be 
of  value  to  other  iorisdictions; 

(5)  The  technical  CsasibUity  (tf  li» 

proposal  and  the  extent  to  whi^  Ifae 
proposal  appears  reascRiaibiate  Hgfatof 

the  state's  ourent  level  of  system 
development  and  statutory  framework; 

(6)  Prior  activity  of  the  sUte  with 
funds  under  the  Byrne  and  CHRi 
programs; 

(7J  State  conunitment  to  the  national 
record  system  as  evidenced  by 
rQeint>erehip  in  ill.  and  paiticipatioa  in 
the  FBI's  National  Fingerprint  File 
(NFFJ,  Felon  Identification  in  Firearms 
Sales  (FIFS)  programs,  etc.,  and  the 
current  status  of  development  of  its 
CCH; 

(8)  Reasonableness  of  the  budget; 

(9)  Evidence  of  state  progress  in 
meeting  record  improvement  and 
background  check  goals  as  measured  in 
terms  of  audiu.  and  data  collection 
relating  to  presale  firearm  checks  and 
background  checks  on  persons  seeking 
positions  involving  children,  the  aged 
and  the  disabled; 

(10)  Nature  of  the  proposed 
expenditures; 

(1 1)  The  extent  to  which  the  plan 
reflects  constructive  interface  between 
relevant  components  of  the  state 
organization  and/or  niulti  state  systems; 
and 

(12)  The  reasonableness  of  the 
relationship  between  the  proposed 
activities  and  the  current  status  of  the 
state  system,  in  terms  of  technical 
development,  legislation,  current  fiscal 
demands,  and  future  operating  costs. 

The  program  does  not  require  either 
"hard"  (cash)  or  "soft"  (in-kindj  match. 
Indications  of  state  support,  however. 
may  be  interpreted  as  expressions  of 
commitment  by  the  state  to  the  program. 

All  appUcants  must  agree  to 
participate  in  evaluations  sponsored  by 
the  federal  govemmrait.  AppUcants 
must  also  agree  to  provide  data  relating 
to  Brady  Act  activity  to  the  Firearm 
Inquiry  Statistics  (FIST)  program  in  the 
format  designated  by  the  FIST  program. 

Allowable  Costs 

To  the  extent  possible,  awards  will  be 
made  to  cover  aU  allowable  costs.  States 
receiving  funds  from  the  allocation  for 
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"priority"  states,  however,  will  be 
required  to  limit  expenditures  to 
purposes  directly  related  to 
establishment  of  the  basic  elements  of 
the  criminal  history  record  system  and 
steps  necessary  to  pennit  participation 
in  III.  Among  the  remaining  states,  use 
of  funds  for  non-CCH  purposes  will  be 
approved  only  to  the  extent  that  the 
state  is  making  progress  toward  the 
improvement  of  the  criminal  history 
record  system  and  interface  with  the  III. 

Allowable  expenses  are  detailed 
below.  All  expenses  are  allowable  only 
to  the  extent  that  they  directly  relate  to 
programs  described  in  the  application's 
program  narrative. 

Core  Activities 

(1)  Participation  in  the  Interstate 
Identification  Index  (lU):  This  is  a  key 
goal,  and  costs  should  be  related  to 
achieving  full  participation.  Covered 
costs  include,  but  are  not  limited  to. 
costs  associated  with  automation  of  the 
database  (see  limitations  in  (4)  below), 
synchronization  of  records  between 
state  and  FBI,  and  development  of 
necessary  software  and  hardware 
enabling  electronic  access  on  an 
intrastate  or  interstate  basis. 

(2)  Database  enhancement:  hnproving 
the  quaUty,  completeness  and  accuracy 
of  criminal  history  records  is  a  key  goal 
of  the  NCHIP  effort.  Allowable  costs 
include  the  costs  associated  with 
implementing  improved  record  captiu« 
procedures,  establishing  more  effective 
accuracy  controls,  and  ensuring  that 
records  of  all  criminal  events  that  start 
with  an  arrest  or  indictment  are 
included  in  the  database.  In  addition  to 
felony  records,  limited  funds  may  be 
used  to  capture  data  on  serious 
misdemeanors,  and  to  ensure  that  data 
on  persons  convicted  of  stalking  and/or 
domestic  abuse  are  included  in  the 
database.  Use  of  funds  for  captiue  of 
data  on  misdemeanors  and  persons 
convicted  of  stalking  will  only  be 
approved  where  the  state  has,  or  is 
actively  undertaking  efforts  to  upgrade, 
the  basic  elements  of  the  criminal 
history  record  system. 

(3)  Improved  disposition  capture: 
Automated  interface  between  the 
criminal  history  repository  and  the 
courts,  prosecutors,  and/or  corrections 
agencies  is  encouraged.  Funds  provided 
to  courts  or  prosecutors  for  these 
purposes  are  allowable  only  to  the 
extent  that  the  function  to  be  supported 
is  related  to  the  capture  of  disposition 
or  other  data  relating  to  the  offender 
record  (for  example,  full  costs 
associated  with  establishment  of  court 
MIS  systems  are  not  allowable  under  the 
NCHIP  program). 


(4)  Record  Automation:  These  are 
allowable  costs  only  with  respect  to 
records  where  the  subject  has  been 
arrested,  indicted,  convicted,  or  released 
from  confinement  within  5  years  of  the 
date  of  automation.  As  appropriate, 
allowable  costs  also  include  costs 
associated  with  system  design  in  states 
with  non  automated  systems  or  in  states 
proposing  to  enhance  system  operation 
to  include  access  to  non-CCH  databases. 

(5)  Flagging  of  Records:  This  is  an 
important  activity.  Allowable  costs 
include  costs  of  flagging,  or  algorithms 
used  for  flagging,  felony  records  and 
records  of  persons  with  convictions  for 
crimes  involving  children,  the  elderly 
and/or  the  disabled.  Costs  may  include 
the  cost  of  technical  record  flagging  as 
well  as  the  costs  associated  with 
identification  of  records  to  be  flagged 
(see  (7)  below  re:  hiterface  with  NIBRS). 

(6)  AFIS/Livescan:  Automated 
Fingerprint  Identification  System 
(AFIS)/livescan  equipment  for  local  law 
enforcement  agencies  is  allowable  to 
improve  the  level  of  arrest  and 
disposition  reporting,  but  only  where: 
(1)  The  state  repository  system  is 
automated,  participating  or  looking 
toward  participation  in  III,  and  has  in 
place  the  technical  capabiUty  to  accept 
AFIS  transmissions,  and  (2)  sufficient 
traffic  can  be  demonstrated  to  justify  the 
cost,  possibly  through  the  use  of 
regional  systems. 

AFIS/Uvescan  in  squad  cars  is  not 
allowable  since  field  inquiries  are  not  a 
factor  in  checks  under  either  the  Brady 
Act  or  the  Child  Protection  Act. 
Additionally,  since  data  are  not 
generally  input  to  the  system  by  the 
field  unit,  AFIS  in  the  squad  car  would 
not  support  record  improvement  or 
completeness. 

AFIS/livescan  for  use  in  courts  is 
allowable  to  support  record 
completeness.  The  same  conditions 
regarding  repository  capability  and 
levels  of  traffic  are  also  appUcable  to 
costs  in  this  category. 

Costs  associated  with  AFIS/livescan 
communication  irom  the  repository  to 
the  FBI  national  system  (lAFIS)  are 
allowable  but  only  where  the  state  can 
demonstrate  adequate  levels  of  record 
completeness  (both  arrest  and 
disposition)  and  current  membership  in 

in. 

States  should  understand  that  Byrne 
5%  set-aside  funds  are  available  for 
AFIS  and  Uvescan,  and  that, 
accordingly,  use  of  NCHIP  fund^  for 
AFIS  or  Uvescan  will  only  be  allowable 
when  justified  as  appropriate  given  the 
overall  status  of  the  state  system,  its 
participation  in  the  national  system  and 
its  planned  use  of  Byrne  5%  set-aside 
funds.  This  is  particularly  relevant  as 


respects  state  proposals  to  use  NCHIP 
funds  to  cover  costs  of  local  livescan 
equipment. 

(7)  Interface  with  NIBRS:  Funds  may 
be  used  to  interface  with  any  state  data 
system  which  is  compatible  with  NIBRS 
for  purposes  of  identifying  persons 
convicted  of  crimes  against  children,  the 
elderly,  or  the  disabled,  and/ or 
identification  of  records  involving 
firearm  crimes  for  operational  or 
research  purposes.  NCHIP  funds  are  not 
available,  however,  to  develop  the 
NIBRS  database. 

(8)  Research,  Evaluation.  Monitoring 
and  Audits:  Costs  associated  with 
research  or  evaluation  efforts  are 
allowable  to  the  extent  that  they  are 
directly  associated  with  a  project 
approved  in  the  application.  Costs 
associated  with  monitoring  state 
compliance  with  legislative  or 
programmatic  goals,  through  ongoing  or 
periodic  audits  or  other  procedures,  are 
allowable  and  encoiuaged.  The 
purchase  of  equipment  such  as  modems 
and  the  necessary  commimications  and 
data  software  for  storing  and 
transmitting  evaluative  data  between 
states  and  to  BJS  or  other  designated 
federal  agencies  is  an  allowable 
expense. 

19)  Conversion  of  juvenile  records  to 
the  adult  system:  The  Attorney  General 
has  recently  amended  Federal 
Regulations  to  allow  the  FBI  to  accept 
juvenile  records  if  submitted  by  the 
state  or  local  arresting  agency. 
Expenditures  to  interface  juvenile  and 
adult  records  are  allowable  if  consistent 
with  relevant  state  law  and  undertaken 
to  further  the  goals  of  the  NCHIP 
program. 

(10)  Missing  Dispositions  Backlog 
Reduction:  These  costs  are  allowable  to 
improve  the  level  of  disposition 
reporting  but  only  where  limited  to 
records  with  arrests  within  the  past  5 
years.  States  must  also  propose  a 
strategy  to  prevent  futiu«  backlogs  fi-om 
developing. 

(11)  equipment  Upgrades:  Upgrade 
costs  are  allowable  where  related  to 
improving  availabihty  of  data  and 
where  appropriate  given  the  level  of 
data  completeness,  participation  in  III, 
etc.  Replacement  costs  will  be 
considered  but  states  are  encouraged  to 
contribute  some  portion  of  the  total 
costs. 

(12)  Training,  participation  in 
seminars  and  meetings:  Limited  funds 
may  be  used  to  cover  costs  of  training 
and  participation  in  state,  regional  or 
national  seminars  or  conferences 
(including  travel,  where  necessary). 

(13)  Expenditures  related  to  presale 
handgun  background  checks:  Funds  are 
allowable  to  cover  costs  incurred  by  a 
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governmental  agency  for  equipment  or 
development  of  capability  required  to 
conduct  presale  background  checks. 
This  "governmental  agency"  limitation 
may  be  waived  in  a  very  limited  nimiber 
of  cases  where  the  state  has 
implemented  a  functioning  background 
check  system  and  can  demonstrate  that 
the  vast  preponderance  of  inquiries  are 
made  by  a  limited  number  of  dealers, 
that  technical  and  procedural  safeguards 
have  been  estabhshed  to  protect  the 
privacy  of  potential  purchasers,  and  that 
the  equipment  to  be  provided  to  dealers 
would  be  of  use  for  operation  imder  the 
permanent  system.  Waivers  will  only  be 
considered  in  states  which  are 
participants  in  III  and  which  have 
achieved  high  levels  of  automation  and 
record  completeness.  NCHIP  funds  may 
not  be  used  to  cover  costs  of  conducting 
presale  background  checks. 

Extended  Core  Expenditures 

Interface  with  non-CCH  databases: 
Costs  associated  with  developing  access 
to,  and  interface  between,  databases  on 
persons  other  than  felons  who  are 
ineUgible  to  purchase  a  firearm  are 
allowed.  Such  costs  include,  but  are  not 
limited  to,  costs  of  investigating  the 
existence  and  completeness  of  other 
databases,  identifying  problems  in 
accessing  and  interfacing  with  such 
databases,  and  developing  and 
implementing  protocols  for  accessing 
these  categories  of  data,  and,  where 
appropriate,  incorporating  such  data 
into  criminal  history  record  data 
systems.  Costs  of  documenting  these 
projects  and  presenting  results  thereof 
are  also  allowable.  Costs  in  this  category 
are  allowable  only  for  those  selected 
states  that  receive  a  grant  to  conduct 
"extended  core"  activities. 

Application  and  Administrative 
Requirements 

Application  Content 

All  applicants  must  submit: 

•  Standard  Form  424,  Application  for 
Federal  Assistance 

•  Standard  Form  424A,  Budget 
Information 

•  OJP  Form  4000/3  (Rev.  1-93). 
Program  Narrative  and  Assurances 

•  OJP  Form  4061/6  Certifications 

•  OJP  Form  7120/1  (Rev.  1-93), 
Accounting  System  and  Financial 
Capabihty  Questionnaire  (to  be 
submitted  by  applicants  who  have  not 
previously  received  Federal  funds). 

Copies  of  these  forms  can  be  obtained 
from  the  BJS  Application  Coordinator. 

Applicants  are  requested  to  submit  an 
original  and  two  copies  of  the 
application  and  certifications  to  the 
followipg  address:  Application 


Coordinator,  Bureau  of  Justice  Statistics, 
633  Indiana  Avenue,  NW.,  Washington. 
DC  20531,  Phone:  (202)  616-3500. 

Standard  Form  424  (SF-424).  The  SF- 
424,  a  one  page  sheet  with  18  items, 
serves  as  a  cover  sheet  for  the  entire 
application.  This  form  is  required  for 
every  apphcation  for  Federal  assistance. 
No  apphcation  can  be  accepted  without 
a  completed,  signed  original  SF-424. 
Directions  to  complete  each  item  are 
included  on  the  back  of  the  form. 

Standard  Form  424A  (SF-424A).  All 
appUcations  must  include  SF-424A, 
Budget  Information  for  all  years  of 
project  activity.  AppUcants  should 
ensure  that  all  appropriate  columns  and 
rows  balance.  Directions  to  complete 
this  form  are  found  on  page  3  of  SF- 
424A. 

Detailed  Budget.  Apphcants  must 
provide  a  detailed  justification  for  all 
costs  diuing  year  one  and  for  any 
additional  project  years,  as  appropriate, 
including  the  basis  for  computation  of 
these  costs.  For  example,  the  detailed 
budget  would  include  the  salaries  of 
staff  involved  in  the  project  and  the 
portion  of  those  salaries  to  be  paid  irom 
the  award;  fringe  benefits  paid  to  each 
staff  person;  travel  costs  related  to  the 
project;  equipment  to  be  purchased  with 
the  award  funds;  and  supphes  required 
to  complete  the  project. 

Budget  Narrative.  The  budget 
narrative  closely  follows  the  content  of 
the  detailed  budget.  The  narrative 
should  relate  the  items  budgeted  to 
project  activities  and  allowable  cost 
categories  and  should  provide  a 
justification  and  explanation  for  the 
budgeted  items  including  the  criteria 
and  data  used  to  arrive  at  the  estimates 
for  each  budget  category.  Please  note 
applications  that  include 
noncompetitive  contracts  for  the 
provision  of  specific  services  must 
contain  a  sole  source  justification  for 
any  procurement  in  excess  of  $25,000. 
The  budget  narrative  should  indicate 
amoimts  to  be  made  available  to 
agencies  identified  in  the  program 
strategy  (for  example,  the  agency  with 
responsibility  for  CCH,  the  courts,  local 
agencies.) 

Program  Narrative.  All  applications 
must  include  a  program  narrative  which 
fully  describes  die  expected  design  and 
implementation  of  the  proposed 
program.  In  developing  the  narrative, 
refer  to  the  program  design  (permitted 
core  and  noncore  activities)  as  described 
in  the  program  aimouncement.  OJP 
Form  4000/3  (Rev.  1-93)  provides 
additional  detailed  instructions  for 
preparing  the  program  narrative. 
The  narrative  should  include  a 
timeUne  of  activities  indicating,  for  each 
proposed  activity,  the  projected 


duration  of  the  activity,  expected 
completion  date,  and  any  products  * 
expected.  ; 

The  apphcation  should  include  an        ; 
explanation  of  the  placement  of  the 
appUcant  agency  within  the  Stale 
organization  structure;  a  description  of 
the  roles  and  responsibihUes  of  key 
organizational  and/or  functional 
components  involved  in  project  i 

activities;  and  a  fist  of  key  personnel 
responsible  for  managing  and 
implementing  the  major  elements  of  the 
program. 

Assurances.  OJP  Form  4000/3  (Rev  1- 
93)  must  be  included  in  the  application 
submission.  If  submitting  this  form 
separate  from  the  SF-424,  the  applicant 
must  sign  and  date  the  form  to  certify 
compliance  with  the  Federal  statutes, 
regulations,  and  requirements  as  cited. 

Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibihty  Matters;  and  Drug-Free 
Workplace.  Applicants  should  refer  to 
the  regulations  cited  in  OJP  Form,  4061/ 
6  to  determine  the  certification  to  which 
they  are  required  to  attest.  A  copy  of 
OJP  Form  4061/6  can  be  obtained  from 
the  BJS  Apphcation  Coordinator. 
Apphcants  should  also  review  the 
instructions  for  certification  included  in 
the  regulations  before  completing  this 
form.  Signature  of  this  form  provides  for 
compliance  with  certification 
requirements  xmder  28  CFR  Part  69, 
"New  Restrictions  on  Lobbying,"  and  28 
CFR  Part  67,  "Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants)."  The  certifications 
shall  be  treated  as  a  material 
representation  of  fact  upon  which 
rehance  will  be  placed  when  the  U.S. 
Department  of  Justice  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement. 

Financial  and  Administrative 
Requirements 

Discretionary  grants  are  governed  by 
the  provisions  of  0MB  Circulars 
applicable  to  financial  assistance.  The 
circulars,  with  additional  information 
and  guidance,  are  contained  in  the 
"Financial  and  Administrative  Guide 
for  Grants,"  Office  of  Justice  Programs. 
Guideline  Manual,  M7100,  available 
from  the  Office  of  Justice  Programs.  This 
guideline  manual,  provided  upon 
request,  is  intended  to  assist  grantees  in 
the  administration  of  funds  and 
includes  information  on  allowable  costs, 
methods  of  payment.  Federal  rights  of 
access  to  records,  audit  requirements, 
accounting  systems,  and  financial 
records. 
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Complete  and  accurate  iufuimation  is 
required  relative  to  the  application, 
expenditure  of  funds,  and  program 
performance.  The  consequences  of 
failure  to  comply  with  program 
guidelines  and  requirements  wiD  be 
determined  at  the  discretion  of  the 
Department. 

Civil  Rights  OUigatioas 

All  appHcastt  for  Federal  {inascial 
assistance  must  si^  Certified 
Assurances  that  they  are  in  compliance 
with  the  Federal  laws  and  regulations 
which  prohibit  discriminatioo  in  any 
program  or  activity  that  receives  s\xh 
Federal  funds.  Section  809(c),  Omnibus 
Crime  Contrtd  k  Safe  Streets  Act  of 
196«,  42  U.S.C.  3789d.  provides  that: 

No  person  in  any  SUte  shall  on  the  ground 
of  race,  color,  religion,  national  origin,  or  sex 
be  exchided  from  perticipatioB  in,  be  dented 
the  benefits  of,  or  be  subjected  to 
discrimination  under,  or  denied  employment 
in  connection  with  any  piogram  or  activity 
funded  in  whole  or  in  part  with  funds  made 
avaiUbie  under  this  tiUa. 

Section  504  of  the  Rehabilitation  Act 
of  1973.  and  Title  11  of  the  Americans 
With  Disabilities  Act  prohibit 
discrimination  rai  the  basis  of  disability. 

The  applicant  agefocy  must  discuss 
how  it  will  ensure  noridiscriminatory 
practices  as  they  relate  to; 

(1)  Delivery  of  services  or  benefits — 
to  ensure  that  individuals  will  not  be 
denied  access  to  services  or  benefits 
under  the  program  or  activity  on  the 
basis  of  race,  color,  religion,  national 
origin,  gender,  age,  or  disability; 

(2)  Employment  practices — to  ensure 
that  its  personnel  in  the  program  or 
activity  are  selected  for  employment 
without  regard  to  race,  color,  religion, 
national  raigin.  gender,  age,  or 
disability;  and 

(3)  Program  participation — to  ensine 
members  of  any  planning,  steering  or 
advisory  board,  which  is  aa  integral  pert 
of  the  program  or  activity,  are  not 
excluded  from  participation  on  the  basis 
of  race,  color,  religion,  national  origin, 
gender,  age  or  disability;  and  to 
encourage  the  selection  of  such 
members  who  are  reflective  of  the 
diversity  in  the  community  to  be  served. 

Aadil  Reqairemeat 

In  October  1984,  Congress  passed  the 
Single  Audit  Act  of  1984.  On  April  12. 
1985,  the  Office  of  Management  and 
Budget  issued  Circular  A-128,  "Audits 
of  State  and  Local  Governments"  whicij 
establishes  regulations  to  implement  the 
Act.  OMB  Circular  A-128,  "Audits  of 
State  and  Local  Governments,"  outKnes 
the  requirements  for  organizational 
audits  which  apply  to  BJS  grantees. 


Disdasure  ef  Feckn)  ParticipatitM 

Section  B136  of  Ae  Department  of 
Defense  ApprapiietioM  Act  (Stevens 
Amendnent).  enacted  in  October  1988, 
requires  ihaX.  "wImu  issuing  statements, 
press  releases  for  proposals,  bid 
solicitations,  and  oAer  docum^xts 
describing  projects  or  programs  fimded 
in  whole  or  in  part  vriA  Federal  money, 
all  grantees  receiving  Federsl  funds, 
inchiding  but  not  limited  to  State  and 
local  govenunents,  shall  dearly  state  (1) 
the  percentage  of  the  total  cost  of  the 
program  or  protect  whitdi  wUl  be 
financed  with  Federal  money,  and  (2) 
the  doUer  amount  of  Fedecal  kaoAi  for 
the  proiect  or  program." 

IntergDvenunental  Review  of  Federal 
Programs 

Federal  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  allows  States  to  estabh^  a 
process  for  reviewing  Federal  programs 
in  the  State,  to  choose  which  programs 
they  wish  to  review,  to  conduct  such 
reviews,  and  to  make  their  views  known 
to  the  funding  Federal  agency  through  a 
Skate  "single  point  of  contact." 

If  the  State  has  est^i^ied  a  "ain^e 
point  of  contact."  and  if  the  State  has 
selected  this  pro^^m  to  be  incloded  in 
its  review  process,  the  applicant  must 
send  a  copy  of  its  letter  or  application 
to  the  State  "single  point  of  contact"  at 
the  same  time  that  it  is  submitted  to  BJS. 
The  letter  or  application  submitted  to 
BJS  must  indicate  that  this  has  been 
done.  The  State  must  complete  its 
review  within  60  days.  The  review 
period  will  begin  on  the  date  that  the 
letter  or  application  is  officially 
received  by  BJS.  If  BJS  does  not  receive 
comments  bom  the  State's  "single  point 
of  contact"  by  the  end  of  the  review 
period,  this  will  be  interpreted  as  a  "no 
comment"  response. 

If  the  State  has  not  established  a 
"single  point  of  contact,"  or  if  it  has  not 
selected  the  BJS  statistiis  development 
or  criminal  history  improvement 
programs  in  its  review  process,  this 
must  be  stated  in  the  letter  or 
application. 
JanM-Ouiken. 

Director  Bureau  vffustke  Statistics. 
|FR  Doc.  94-29577  RJed  11-30-94;  8:45  ami 
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NATIONAL  CHEOIT  UMON 
AOWNHHWATION 

Public  bifMiiitfUon  CoHkUmi 
Requirement  Submitted  to  OMB  for 
Review 

Noveaabec  22. 1994. 

The  Natiaoal  Credit  Union 
Administiation  (NCUA)  submitted  the 
following  public  information  collection 
requirement  to  OMB  for  review  and 
dear^ooe  under  the  Paperwork 
Redaction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  submission  may  be 
obtained  by  calling  the  NCUA  Clearance 
Officer  listed.  Comments  regarding 
inform^on  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  io  the  NCUA  Clearance  Ofilcer. 
NCUA,  C^ce  of  Administration.  Room 
5107. 1775  Duke  Street,  Alexandria.  VA 
22314-3428. 

National  Credit  Union  Administration 

OMB  Number:  New  Collection. 
Form  Nun^ter:  NCUA  1343. 

Type  of  flevren'.-  Qearance  of  new 
collection. 

TUie:  ACH  Piogtam  Data  Form. 

Descriptiott:  NCUA  annually  collects 
from  faderally  chartered  credit  unions 
and  Itdenlly-insured  state  chartered 
credit  unions  a  capitalization  deposit 
adjustment  which  maintains  the 
National  Credit  Union  Share 
Insurance  Fund.  An  operating  fee, 
luider  which  the  agency  functions,  is 
also  collected  from  federally- 
chartered  credit  unions.  The 
collection  of  ACH  information  will 
help  provide  for  credit  union 
remittance  of  deposits  and  operation 
fees  via  electronic  fimds  transfer 
(EFT).  Federal  policy  on  EFT  is  made 
clear  in  the  Code  of  Federal 
Regulation.  31  CFR  206.4(a)(4)  states; 
"EFT  will  be  adopted  as  the  standard 
method  of  payment  for  all  Federal 
program  payments  originated  by 
agencies  or  their  agents^" 

Respondents:  All  credit  unions. 

Estimaied  NanAer  of  Respondents: 
12.000. 

Estimated  Burden  Hours  per  Response: 
.75  Hours. 

Frequency  of  Response:  One  time 
collection. 

Estimated  Total  R^ortmg  Borden: 
9,000  hours. 

CJeorance  Officer:  Wihner  A.  Tbeard 
(703)  518-6410,  National  Credit 
Union  Administration.  Room  5107. 
1775  Dnke  Street.  Alexandria.  VA 
22314-3428. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-5167.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
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Office  Building,  Washington,  DC 

20503. 
Becky  Baker, 

Secretary  to  the  NCUA  Board. 
(FR  Doc.  94-29614  Filed  11-30-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

North  Atlantic  Energy  Service 
Corporation,  et  al;  Notice  of  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  33  to  Facility 
Operating  License  No.  NPF-86,  issued 
to  North  Atlantic  Energy  Service 
CorpMBtion  (the  licensee),  which 
.  revised  the  Technical  Specifications  for 
operation  of  the  Seabrook  Station,  Unit 
No.  1  (Seabrook)  located  in  Rockingham 
Coimty,  New  Hampshire.  The 
amendment  is  effective  as  of  the  date  of 
its  issuance,  to  be  implemented  before 
startup  from  the  fourth  refueUng  outage. 

The  amendment  modifies  the 
Seabrook  Technical  Specifications  (TS) 
to  permit  operation  of  the  Seabrook  core 
with  an  expanded  axial  flux  difference 
band  (wide-band  operation)  from  that 
currently  permitted-  Other  TS  changes 
allow  for  fiiel  design  enhancements. 
Wide-band  operation  is  based  on 
information  derived  fi-om  the  fixed  in-: 
core  detector  system  (FIDS).  The  core 
design  enhancements  are  based  on 
methodologies  described  in  Yankee 
Atomic  Electric  Company  reports 
YAEC«1849P.  YAEC-1854P,  and 
YAEC-1856P  which  were  approved 
previously  for  use  at  Seabrook. 
Additionally,  the  licensee  supported  the 
proposed  technical  specification 
changes  with  reanalyses  of  the  Updated 
Final  Safety  Analysis  Report  Chapter  15 
accidents  and  transients,  documented  in 
YAEC-1871,  and  a  Westinghouse 
Electric  Corporation  loss-of-coolant- 
accident  reanalysis.  These  supporting 
documents  and  a  revised  Core  Operating 
Limits  Report  were  submitted  with  the 
application  for  amendment. 

The  licensee  proposed  certain 
changes  to  TS  3.1.1.3  that  would  permit 
operation  with  a  positive  moderator 
temperature  coefficient.  The 
Commission  has  not  yet  determined  the 
acceptability  of  this  proposed  change 
pending  submission  of  additional 
information  fiom  the  licensee. 
Therefore,  the  proposed  change  to  TS 
3.1.1.3  is  not  implemented  by  this 
amendment.  This  amendment  affects  TS 


Sections  3.1.3.4,  3.2-1,  3.2.2,  3.2.3,  3.2.4, 
3.2.5.  3.3.3.2,  4.2-1,  4.2.2,  4.2.5,  4.5.2. 
5.3,  and  6.8.1,  Figure  2.1-1.  and  Tables 
2.2-1,  3.3-4.  and  4.3-1. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  January  18, 1994  (59  FR  2632).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  November  23. 1993, 
as  supplemented  by  letter  dated  August 
15. 1994,  (2)  Amendment  No.  33  to 
License  No.  NPF-86.  and  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commissions  Environmental 
Assessment  dated  September  27, 1994. 
All  of  these  items  are  available  for 
pubhc  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  docimient  room  located  at  the 
Exeter  Public  Library,  47  Front  Street. 
Exeter.  NH  03833. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio,  Sr., 
Project  Manager.  Project  Directorate  1-4, 
Division  of  Reactor  Projects-I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  94-29553  Filed  11-30-94;  8:45  am) 
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Notice  of  Issuance  of  Final  Design 
Approval  Pursuant  to  10  CFR  Part  52, 
Appendix  0;  U.S.  Advanced  Boiling 
Water  Reactor  Design;  GE  Nuclear 
Energy 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  issued  a  revised 
final  design  approval  (FDA)  to  GE 
Nuclear  Energy  (GE)  pursuant  to 
Appendix  0  of  part  52  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR). 
This  FDA  allows  the  U.S.  advanced 
boiling  water  reactor  (ABWR)  standard 
design  to  be  referenced  in  an 
appUcation  for  a  construction  permit  or 
operating  ficense  pursuant  to  10  CFR 
part  50  or  in  an  application  for  a 


combined  Ucense  pursuant  to  10  CFR 
part  52  for  a  period  of  15  years. 

The  FDA  is  being  revised  to  clarify 
that  the  Commission  intends  for  the 
term  of  the  FDA  to  be  coterminus  with 
the  term  of  any  design  certification  rule 
for  the  ABWR.  The  FDA  was  originally 
issued  on  July  13, 1994,  with  an 
expiration  date  of  July  13, 1999.  The 
revised  FDA  has  an  expiration  date  15 
years  from  the  date  of  the  originally 
issued  FDA,  i.e..  July  13,  2009.  hi  all 
other  respects,  the  revised  FDA  is 
identical  to  the  original  FDA.  Nothing  in 
this  revision  to  the  FDA  changes  any 
finding  made  in  connection  with  the 
original  issuance  of  the  FDA. 

A  copy  of  the  FDA  has  been  placed 
in  NRC's  PubUc  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC  20555.  for  review  by 
interested  persons. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Dermis  M-  Cnitchfield, 
Associate  Director  for  Advanced  Reactors  and 
License  Renewal,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  94-29551  Filed  11-30-94;  8:45  am) 
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[Docket  No.  52-002] 

Notice  Of  Issuance  of  Final  Design 
Approval  Pursuant  to  10  CFR  Part  52, 
Appendix  0;  System  80  -t-  Design; 
Asea-Brown  Boveri-Combustion 
Engineering 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  issued  a  revised 
final  design  approval  (FDA)  to  Asea- 
Brown  Boveri-Combustion  Engineering 
(ABB-CE)  pursuant  to  Appendix  0  of 
part  52  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  This  FDA  allows 
the  System  80+  standard  design  to  be 
referenced  in  an  application  for  a 
construction  permit  or  operating  license 
pursuant  to  10  CFR  part  50  or  in  an 
application  for  a  combined  Ucense 
pursuant  to  10  CFR  part  52  for  a  period 
of  15  years. 

The  FDA  is  being  revised  to  clarify 
that  the  Commission  intends  for  the 
term  of  the  FDA  to  be  cot^pninus  with 
the  term  of  any  design  certification  rule 
for  the  System  80-f  standard  design.  The 
FDA  was  originally  issued  on  July  26, 
1994.  with  an  expiration  date  of  July  26, 
1999.  The  revised  FDA  has  an 
expiration  date  15  years  from  the  date 
of  the  originally  issued  FDA.  i.e.,  July 
26,  2009.  hi  all  other  respects,  the 
revis&l  FDA  is  identical  to  the  original 
FDA.  Nothing  in  this  revision  to  the 
FDA  changes  any  finding  made  in 
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conmction  vfint  tOB  original  issnancB  of 
the  FDA. 

A  ooipj  of  the  PDA  has  been  pfaiced 
in  NROs  Pnufac  Document  Ruuiu,  Vac 
Gehnan  Building,  2120  L  Street.  NW.. 
Washington,  DC  2f)037.  for  leviewr  b; 
interested  persons. 

Dated  al  RociviUe.  Maryland,  this  23rd  day 
of  Novembei.  1994. 

For  tta«  Nuclear  Ragnlatory  Commi.vtioa. 
Dennis  M.CniK:kfiaU, 
Associate  Dtr^-ciotfer  Athmaced  RtacUtts  and 
Ikrnttt  Rene^  al .  Office  ofNuciear  Reactm 
Regulation. 
(FR  Doc  94-2y.S50  Filed  11-30-94;  ft:4&  am) 

BajJNGCOOC  7S9a-0MI 

Pockaf  No.  50-TeO;  License  No.  R-tT] 

Neety  Nudoar  RMMfdi  Raactor; 
Receipt  of  Petition  for  Onectef^ 
Docision  Umler  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  October  23, 1994,  Ms.  Paonela 
Blockey-O'Bnen  requested  that  the 
Nodeer  Reg  .  krtery  Commission  (NRC) 
take  action  with  regard  to  the  NeeJy 
Nuciear  Rese^irch  Reactor.  The  Petition 
requests  that  rfae  NRC  revoke  the  license 
of  the  Neely  Nuclear  Reseereh  Reactor  at 
the  Georgia  Institute  of  Technology, 
shut  down  this  reactor  and  its  support 
facilities,  an-^  remove  all  radioactive 
materials  and  cantaminatian  offsite  to  a 
govemment -crested  "Naticmal  Sacarifioe 
area"  such  as  the  Savannah  River  or  Oek 
Ridge  facilities.  The  F*etitioo  also 
requests  that  the  NRC  withdraw  ail 
license  authority  nationwide  involving 
the  discharging  or  dumping  of  any 
quantity  of  radioactive  material  to  all 
the  sewers  or  waters  in  the  United 
States  or  oceans  of  the  world,  and 
withdraw  all  ticenses  to  all  nuclear 
facilities,  including  nuclear  power 
plants  (NPPs)  which  operate  under  as 
low  as  reasmablj  achievable  (ALARA) 
principles.  Finally,  the  Petition  requests 
both  that  the  NRC  modify  every  license 
issued  to  transporters  of  radioactive 
materials  and  builders  of  fiPPs  so  that 
these  parties  must  put  2-feot  high  letters 
on  everything  transported  or  hvdit 
staUng  "DANGER-RADIOACTIVE"  and 
in  sii^tly  smaller  letters  "there  is  no 
safe  level  of  radiation,  any  exposme  can 
effect  heahh,"  and  prrhiTrit  the 
transportation  of  radioactrve  material  by 
mail. 

TT»e  Petition  asserts  as  bases  for  the 
request  to  shut  down  and 
decontaminate  the  research  reactor  at 
the  Georgia  Institute  of  Technology  that 
( 1 )  a  water  flume  comes  out  of  the 
ground  "destabihzing  the  reactor  and 
the  ground  in  some  way;"  (2) 
"(r)adiation  levels  in  soil  and  vegetation 


cltmb  maiiaK^  in  GA  EPO  docnments^ 
around  the  reactor  (3)  diera  is  no  record 
of  air  monitoring  ever  having  been  done: 
(4)  heavy  rainfall  causes  water  to  back 
up  in  the  sewer  and  drainage  lines 
caiising  flooding  of  the  laactoi  parlfing 
lot  and  rampiis.  as  well  as  causing 
sinkholes,  "puff-ufts"  qd  fag*p'»y 
grousd.  and  weUed-shut  mandiole 
cover*  to  be  faio«iia  oS;  (5)  ladtoactive 
contaminaali  have  been  loutiaely 
diidietged  iate  the  sanitary  sewer  from 
the  research  reactor's  wastewater 
hokting  tank:  (6)  should  the  research 
reactor  be  further  dest^nhzed.  the 
reactor  aad  the  tank  holding  cobalt-60 
could  "break  apart,"  causing  radioactive 
contaninaats  to  "draiB  iato 
gromdwater/down  sewera^to  the 
runoff  ditch;"  (7)  the  leector  is  in  ui 
earthquake  zone:  (8)  there  is  absolutely 
no  reason  to  keep  the  reactor  operating; 
(9)  security  at  the  reactor  is  extremely 
lax;  and  (10)  in  case  of  an  accident  or 
terrorist  attack,  evacuation  of  the 
campus  and  downtown  Atlanta  wotild 
be  im^possible  both  now  and  diuing  the 
Olympics. 

Tltt  Petition  asserts  as  the  bases  far 
the  request  to  withdraw  all  license 
authority  notioawide  involving  the 
discharging  or  chmiping  of  any  quantity 
of  rwhoective  material  to  all  the  sewers 
or  waters  in  dw  United  States,  aitd  to 
withdraw  aU  bcenses  to  all  nuclear 
facilities,  including  NPPs,  which 
operate  nnder  ALARA  principles,  that 
there  is  no  safe  level  of  radiati<»i  and 
that  the  NRC's  new  sewage  dimiptng 
guidelines  are  totally  inadequate.  The 
Petition  does  not  assert  any  bases  for  the 
requests  on  the  labeling  and  maihng  of 
radioactive  materials. 

The  Petition  has  been  referred  to  the 
Office  of  Nuclear  Reactor  Regulation 
pmsuant  to  10  CFR  2.206.  As  provided 
by  Section  2.206,  the  Diractcv  of  the 
Office  of  Nuclear  Reactor  Regulation 
will  take  apprepriate  action  on  the 
specific  issues  raised  by  the  Petition  in 
a  reasenaUe  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Dociunent  Room  at  2120  L  Street,  NW.. 
Wa^ington.  DC  20555. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  November,  1994. 

For  the  Nuciear  Begulatory  Commissioa. 

William  T.MmhU. 

Dinctor,  Of^  ofNuciemr  Btactar 

Regulation. 

(FK  Doc.  9t  29S82  P9ed  11-30-94:  B:45  hb) 
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PROSPECnVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
CoHumssioB  OB  Tueedey  and 
Wednesday,  December  13-14. 1994.  at 
the  Madison  Hotel.  IStti  ft  M  Streets, 
Northwest,  Washington.  DC. 

The  Full  Commission  will  coBTeae  at 
9:00  a.m.  on  December  13. 1994,  and 
adjourn  at  apprendmaiely  5H)8  p.m.  On 
Wednesday,  December  14, 1994,  die 
meeting  will  convene  at  8:00  a.m.  md 
adjoimi  at  noon.  The  meetings  wiR  be 
held  in  Executive  P-hamhtwc  i,  2,  and  3 
each  day. 

All  meetings  are  open  to  die  puiblic. 
Donald  A.  Yotiag. 
Executive  Dinetm: 
[FR  Doc  M-29«04  Fikd  11-30-M:  8:4S  am) 


DEPARTMENT  OF  STATE 

BuiMu  01  Pnlliral  MilHiyy  AfWn 
[PliMtoNo«ce2T21] 

DfltormiiMtfon  Under  tlw  Anns  Export 
Control  Act 

Piffsuant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  ior  Arms 
Control  and  international  Secimty 
Affairs  has  made  a  determisiation 
pursuant  to  Section  81  of  the  Arms 
Export  Control  Act  and  has  concluded 
that  publicatioB  of  the  determinatioo 
would  be  harmfid  to  the  national 
security  of  the  Uoated  St^es. 

Dated:  November  21. 1994. 

Tnuiuas  E.  McNamara. 

Assistant  SecrOaiy  of  State  for  Political- 
MSttoTy  Affairs. 

(FR  Ddc.  94-29561  FUed  11-30-94;  8:45  am) 
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ImposiSfon  o(  Chomteal  and  Biological 
Weapons  ProWaiation  Sanctions  on 
Entities  in  Switzarland 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Tlie  United  States 
Govemment  has  determined  that  two 
companies  in  Switzeriand  have  engaged 
in  chemical  weapons  proliferation 
activities  that  require  the  imposition  of 
sanctions  pursuant  to  the  Arms  Export 
Control  Act  and  die  Export 


Administration  Act  of  1979  (the 
authorities  of  which  wrae  most  recently 
continued  by  Executive  Order  12924  of 
August  19. 1994).  as  amfflided  by  die 
Chemical  and  Biological  Weapons 
Control  and  Warfare  Elimination  Act  of 
1991.     Ij 

EFFECTWE  DATl:  November  16, 1994. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Vann  H.  Venn  H.  Van  Diepen,  Office  of 
Chemical.  Biological  and  Missile 
Nonproliferation,  Bureau  of  Political- 
Military  Affairs.  Department  of  State 
(202-647-4930).. 

SUPPLEMENTARY  MFORMATKM:  Pursuant 
to  Sections  81(a)  and  81(b)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2798(a), 
2798(b)),  Sections  llQa)  and  llC(b)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2410c(a),  2410c(b)), 
Section  305  of  the  Chemical  and 
Biological  Weapons  Control  and 
Warfare  EUmination  Act  of  1991  (Pub. 
L.  102-182),  Executive  Order  12851  of 
June  11. 1993.  and  State  Department 
Delegation  of  Authority  No.  145  of 
February  4, 1980,  as  amended,  the 
United  States  Government  determined 
that  the  following  foreign  persons  have 
engaged  in  chemical  weapons 
proliferation  activities  that  require  the 
imposition  of  the  sanctions  described  in 
Section  81(c)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2798(c))  and 
Section  llC(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C 
app.  2410c(c)): 

1 .  Loop  SA  (AKA  Rainstar  iM.) 
(Switzeriand) 

2.  CDM  Engineering  SA  (Switzerland) 

Accordingly,  the  following  sanctions 
are  being  imposed: 

(A)  Procurement  Sanction.— The 
United  States  Government  shall  not  • 
proaue,  or  enter  into  any  contract  for 
the  procurement  of,  any  goods  or 
services  from  the  sanctioned  persons; 
and 

(B)  Impart  Sanction.— The 
importation  into  the  United  States  of 
products  produced  by  the  sanctioned 
persons  shall  be  prohibited. 

These  sanctions  apply  not  only  to  the 
companies  described  above,  but  also  to 
their  divisions,  subunits,  and  any 
successor  entities.  The  sanctions  shall 
commence  on  November  16, 1994.  They 
will  remain  in  place  for  at  least  one  year 
and  until  further  notice. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  June  11. 
1993. 


Dated:  November  21. 1994. 
Thoiaas  E.  McNamara. 
Assistant  Secretary  <^  State  far  Political- 
Military  Affairs. 
(FR  Doc.  94-29562  FUed  11-30-94;  8:45  am] 

BILUNQ  CODE  471»-28-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Bellevue,  King  County,  WA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


SUMMARY:  The  Federal  Highway 
Administration  is  imnimg  thiy  notice  to 
advise  the  public  that  an  environmental 
impact  statement  will  be  pref>ared  for  a 
proposed  modification  to  a  freeway 
interchange  in  King  County. 
Washington.  The  modificatioD  %rill 
include  a  realignment  of  the  NE  8th  St./ 
1-405  interchange  and  implementation 
of  a  one-way  couplet  along  NE  8th  and 
NE  10th  Streets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  R.  Bennetts,  Federal  Highway 
Administration,  Evergreen  Plaza 
Building,  711  South  Capital  Way,  Suite 
501,  Olympia,  Washington  98501, 
Telephone:  (206)  753-9554;  Dennis  C. 
Jackson,  State  Design  Engineer. 
Washington  State  Department  of 
Transportaticm,  Transportation 
Building,  Olympia.  Washington  98504, 
Telephone  (206)  705-7231;  Ronald  Q. 
Anderson,  Region  Administrator, 
Washington  State  Department  of 
Transportation,  Northwest  Region. 
15700  Dayton  Avenue  Nwth  Seattle, 
Washington  98133-9710.  Telephone: 
(206)  440-4691;  or  Hank  Howard.  City 
of  Bellevue  Transportation  Department, 
P.O.  Box  90012.  Bellevue,  Washington 
98009-9012.  Telephone:  (206)  455- 
6867. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  and  the  City  of  Bellevue, 
Washington,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  modify  the  1-405 
interchange  at  NE  8th  Street  and  to 
modify  the  geometric  or  operational 
characteristics  of  NE  8th  and  NE  10th 
Streets  from  1-405  to  Bellevue  Way.  The 
proposed  improvements  are  considered 
necessary  to  relieve  existing  traffic 
congestion  at  the  I-405/NE-ath-Street 
Interchange,  to  support  improved  high- 
occupancy-vehicle  (HOV)  access  and 
usage,  and  to  accommodate  the  existing 
and  projected  traffic  demand  between 


the  Bellevue  Central  Business  District 
(CBD)  and  1-405. 

One  build  alternative  and  the  no- 
action  alternative  are  at  present  imder 
consideration.  The  build  alternative 
would  modify  the  interchange  to 
,    provide  1-405  access  to  and  from  NE 
1 0th  Street  and  to  modify  1-405  access 
to  and  from  NE  8th  Street.  It  would  also 
convert  NE  8th  and  NE  lOtti  Streets 
from  1-405  to  Bellevue  Way  to  a  one- 
way couplet  system  (both  streete  have 
two-way  traffic  at  present).  NE  10th 
Street  would  provide  westbound  access 
to  die  CBD  and  NE  adi  Street  would 
operate  in  the  opposite  direction.  This 
alternative  would  include  new  ramps 
connecting  NE  10th  Street  vrith  1-405 
and  modifications  to  the  existing  ramps 
connecting  NE  8di  Street  to  1-405. 
Signing,  striping  and  signal 
modifications  would  be  implemented 
on  NE  8th  and  NE  lOdi  Streets  to 
facihtate  one-way  street  operations. 
Incorporated  into  and  studied  with  the 
build  alternative  will  be  design 
variations  of  ramps  and  intersections. 
Most  of  the  proposed  improvemmts 
along  NE  8th  and  10th  Streets  away 
from  the  interchange  would  take  place 
within  the  existing  right-of-way. 
Although  no  significant  environmental 
impacts  have  been  identified  to  date. 
City  of  Bellevue  officials  believe  that 
there  is  potential  for  significant  impacts 
related  to  land  use  and  development 
and  to  visual  quaUfy. 

Lettere  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  affected  tribes,  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  An  open 
house  (public  meeting)  was  held  in 
March  1994  to  get  preliminary  public 
input.  An  open  house  and  public 
hearing  will  be  held  to  receive 
comments  on  the  draft  EIS  after  it  is 
approved  for  circulation.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  Public  notice  will  be  given  of 
the  time  and  place  of  the  open  house 
and  hearing  and  the  availability  of  the 
draft  EIS. 

To  assure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  conunents  and  suggestions 
are  invited  bom  all  interested  jiarties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS,  or  requests 
to  be  added  to  the  mailing  Ust  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
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and  Constniction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  22, 1994. 
lose.  M.  Miranda. 

Environmental  Program  Manager,  Olympia, 
Washington. 

|FR  Doc.  94-29599  Filed  11-30-94;  8:45  am] 
BIUJNQ  CODE  4t10-22-M 


[FHWA  Docket  No.  94-24] 

Plan  for  Research  on  User  Acceptance 
of  intelligent  Transportation  Systems 
(ITS) 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA).  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Department  of 
Transportation  (USDOT)  is  requesting 
comments  from  interested  parties  on  the 
USDOT  plan  for  conducting  research  on 
acceptance  of  ITS  products  and  services 
by  users.  The  Department  seeks  to 
understand  the  research  needs  of 
individuals  and  organizations  interested 
in  ITS  and  to  obtain  their  responses  to 
a  statement  describing  the  research 
being  planned  by  USDOT  that  focuses 
on  consumers,  a  primary  ITS  user 
group.  The  Department  is  interested  in 
receiving  comments  from  a  broad  range 
of  individuals  and  organizations, 
including,  but  not  limited  to.  private 
sector  fimis  looking  to  develop  ITS 
products  and  services,  State  and  local 
transportation  authorities  planning  ITS 
programs,  transit  authorities,  toll 
authorities,  special  interest  groups, 
industry  associations,  academicians, 
and  others  who  have  an  interest  in  ITS 
acceptance  among  consumers. 
Comments  may  also  be  provided  on 
research  techniques,  results  of  previous 
research  relevant  to  the  proposed  study, 
or  other  topics  pertinent  to  consumer 
acceptance  of  ITS  services. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1995.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  possible. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  94-24. 
room  4232,  HCC-10,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  400  Sieventh  Street, 
SW..  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 


FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Elliot.  Joint  ITS  Program  Office. 
Federal  Highway  Administration,  400 
Seventh  Street.  SW.,  room  3400, 
Washington,  DC  20590.  (202)  366-6707, 
Fax:  (202)  366-8712. 
SUPPt.EMENTARY  INFORMATKM:  The 
Intelligent  Transportation  Systems  (ITS) 
program  applies  advanced  and  emerging 
technologies  in  such  fields  as 
information  processing, 
communications,  control,  and 
electronics  to  surface  transportation 
needs.  If  these  technologies  can  be 
effectively  stimulated,  integrated,  and 
deployed,  the  public  will  be  able  to 
more  efficiently  use  the  Naticm's 
transportation  infi-astructure  and  energy 
resources  by  making  more  informed 
choices  about  travel  and  route 
alternatives.  Successful  deployment  of 
ITS  services  and  systems  will  achieve 
improvements  in  safety,  mobility,  and 
productivity,  and  reduce  harmful 
environmental  impacts,  particularly 
those  caused  by  traffic  congestion. 

As  describea  in  the  National  ITS 
Program  Plan,  the  ITS  program  is 
focused  on  the  development  and 
deployment  of  a  collection  of  user 
services.  The  services  are  in  various 
stages  of  maturity;  some  are  available 
today,  others  wiU  require  significant 
research,  development,  testing,  and 
advemces  in  technology  applications 
before  they  are  ready  for  deployment. 

An  initial  set  of  user  acceptance 
research  will  focus  on  consumers,  the 
individual  travelers  who  make  personal 
travel  decisions  and  toward  whom 
many  ITS  user  services  are  targeted. 
Consumers  represent  the  largest 
potential  market  for  ITS,  yet  their 
interest  in  using  ITS  services  is  not  well 
understood. 

Twenty-eight  ITS  user  services  have 
been  defined  by  USDOT  and  other 
participants  in  the  development  of  the 
National  ITS  Program  Plan.  Not  all  of 
these  services  necessarily  touch  the 
consumer  directly;  therefore,  the  scope 
of  research  for  this  study  encompassses 
the  following  sixteen  ITS  Hser  services 
for  which  consumers  are  the  primary 
user  group.  These  services  are  described 
below  and  are  grouped  together  under 
the  headings  of  transportation 
information  services,  services  for  new 
styles  of  travel,  and  services  for 
vehicular  safety  and  security. 

Transportation  Information  Services 

1.  Pre-trip  travel  information  provides 
information  for  selecting  the  best 
departure  time,  transportation  modes, 
and  mutes.  Pre-trip  travel  information 
allows  travelers  to  access  a  complete 
range  of  intermodal  transportation 
information  at  home,  work,  and  other 


major  sites  where  trips  originate.  For 
example,  timely  information  on  transit 
routes,  schedules,  transfers  and  fares, 
and  ride  matching  services  are  included. 
Real-time  information  on  accidents, 
road  construction,  alternate  routes, 
traffic  speeds  along  given  routes, 
parking  conditions,  event  schedules, 
and  weather  information  complete  the 
service.  Based  on  this  information,  the 
traveler  can  select  the  best  departure 
time,  route,  and  modes  of  travel,  or 
decide  to  postpone  or  not  to  make  the 
trip  at  all. 

2.  tn-route  driver  information 
consists  of  driver  advisories  and  in- 
vehide  signing  for  convenience  and 
safety.  Driver  advisories  are  similar  to 
pre-trip  planning  information,  but  are 
provided  once  travel  begins.  Driver 
advisories  convey  information  about 
traffic  conditions,  incidents, 
construction,  transit  schedides,  and 
weather  conditions  to  drivers  of 
personal,  commercial,  and  public  transit 
vehicles.  This  information  allows  a 
driver  to  select  the  best  route,  or  shift 

to  another  mode  mid-trip  if  desired. 

In-vehicle  signing,  the  second 
component  of  en-route  driver 
information,  would  provide  the  same 
types  of  information  found  on  physical 
road  signs  today,  directly  in  the  vehicle. 
The  service  could  be  extended  to 
include  warnings  of  road  conditions  and 
safe  speeds  for  specific  types  of  vehicles 
(e.g.,  autos,  buses,  large  trucks),  but 
potential  users  include  drivers  of  all 
types  of  vehicles.  This  service  might  be 
especially  useful  to  elderly  drivers,  or  in 
rural  areas  with  large  numbers  of 
tourists  and  unusual  or  hazardous 
roadway  conditions. 

3.  En-route  transit  information 
provides  information  to  travelers  using 
public  transportation  after  they  begin 
their  trips.  This  service  provides 
information  to  assist  the  traveler  once 
public  transportation  travel  begins. 
Real-time,  accurate  transit  service 
information  on  board  the  vehicle  helps 
travelers  make  effective  transfer 
decisions  and  itinerary  modifications  as 
needed  while  a  trip  is  underway. 

4.  Route  guidance  provides  travelers 
with  simple  instructions  on  how  to 
reach  their  destinations.  The  route 
guidance  service  provides  a  suggested 
route  to  reach  a  specified  destination. 
Early  route  guidance  systems  will  be 
based  on  static  information  about  such 
factors  as  the  roadway  network  and 
transit  schedules.  When  fully  deployed, 
route  guidance  systems  will  provide 
travelers  with  directions  to  their 
destinations  based  on  real-Ume 
information  about  the  transportation 
system.  The  route  guidance  service  will 
consider  traffic  conditions,  status  and 


schedule  of  transit  systems,  and  road 
closures  in  developing  the  best  route. 
Directions  will  generally  consist  of 
simple  instructions  on  turns  or  other 
upcoming  maneuvers.  Users  of  the 
service  include  not  only  drivers  of  all 
types  of  vehicles,  but  also  non-vehicular 
travelers,  such  as  pedestrians  or 
bicyclists,  who  could  get  specialized 
route  guidance  from  hand-held  devices. 

5.  Traveler  services  information 
provides  a  reference  directory^or 
"yellow  pages, "  of  service  information. 
Traveler  services  infonnation  provides 
quick  access  to  travel  related  services 
and  facilities.  Examples  of  information 
that  might  be  included  are  the  location, 
operating  hours,  and  availability  of 
hospitals,  and  food,  parking,  auto  repair, 
and  police  facilities.  Traveler  services 
information  would  be  accessible  in  the 
home,  office,  or  other  public  locations  to 
help  plan  trips,  and  might  also  be 
available  m-route.  When  fully 
deployed,  this  service  will  connect 
users  and  providers  interactively,  and 
enable  them  to  request  and  provide 
needed  information.  A  comprehensive, 
integrated  service  could  support 
financial  transactions  like  automatic 
billing  for  purchases. 

Services  for  New  Styles  of  Travel 

1.  Ride  matching  and  reservation 
make  ride  sharing  more  convenient. 
This  service  will  provide  real-time  ride 
matching  information  and  reservations 
to  users  in  their  homes,  offices,  or  other 
locations,  and  will  assist  transportation 
providers  with  vehicle  assignments  and 
scheduling.  The  service  will  also 
provide  a  clearinghouse  for  financial 
transactions.  This  will  expand  the 
market  for  ridesharing  as  an  alternative 
to  single  occupant  automobile  travel, 
and  will  provide  for  enhanced 
alternatives  for  special  population 
groups,  such  as  the  elderly  or  the 
handicapped. 

2.  Personalized  public  transit  provides 
flexibly  routed  transit  vehicles  which 
offer  rriore  convenient  service  to 
customers.  Small  publicly  or  privately 
operated  vehicles  provide  on-demand 
routing  to  pick  up  passengers  who  have 
requested  service  and  dehver  them  to 
their  destinations.  Route  deviation 
schemes,  where  vehicles  would  leave  a 
fixed  route  for  a  short  distance  to  pick 
up  or  discharge  passengers.  Is  another 
way  of  improving  service.  Vehicles  can 
include  small  buses,  taxicabs.  or  other 
small,  shared  ride  vehicles.  This  service 
can  provide  almost  door-to-door  service, 
expanding  transit  coverage  to  lesser 
populated  locations  and  neighborhoods. 
This  can  potentially  provide 
transportation  at  lower  cost  and  with 


greater  convenience  than  conventional 
fixed  route  transit 

3.  Electronic  payment  services  allow 
travelers  to  pay  fa-  transportation 
services  electronically  with  "smart 
cards." These  services  will  foster 
intermodal  travel  by  providing  a 
common  electronic  payment  medium 
for  all  transportation  modes  and 
functions,  including  tolls,  transit  fares, 
and  parking.  These  services  provide  for 
a  common  service  fee  and  payment 
structure  using  "smart  cards."  Such 
systems  could  be  truly  multi-use. 
allowing  other  personal  financial 
transactions  on  the  same  card.  The 
flexibility  that  electronic  pajrment 
services  offer  will  also  facilitate  travel 
demand  management,  if  conditions 
warrant.  They  vrill  enable  relatively 
easy  application  of  road  pricing  policies 
which  could  influence  departure  times 
and  mode  selection. 

Services  for  Vehicalar  Safety  and 
Security 

1.  Emergency  notification  and 
personal  security  provide  immediate 
notification  of  cm  incident  and  an 
immediate  request  for  assistance.  This 
service  includes  two  capabilities:  Driver 
and  personal  security,  wd  automatic 
collision  notification.  Driver  and 
personal  security  capabilities  provide 
for  user  initiated  distress  signals  for 
incidents  like  mechanical  breakdov>ms 
or  car  jackings.  Automatic  collision 
notification  identifies  a  collision  and 
automatically  sends  information 
regarding  location,  nature,  and  severity 
to  emergency  personnel. 

2.  Longitudinal  collision  avoidance 
helps  prevent  head-on  and  rear-end 
collisions  between  vehicles,  or  between 
vehicles  and  other  objects  or 
pedestrians.  This  service  helps  reduce 
the  number  and  severity  of  collisions.  It 
includes  the  sensing  of  potential  or 
impending  collisions,  prompting  a 
driver's  avoidance  actions,  and 
temporarily  controlling  the  vehicle. 

3.  Lateral  collision  avoidance  helps 
prevent  collisions  when  vehicles  leave 
their  lanes  of  travel  This  service 
provides  crash  warnings  and  controls 
for  lane  changes  and  road  departures.  It 
will  help  reduce  the  number  of  lateral 
collisions  involving  two  or  more 
vehicles,  or  crashes  involving  a  single 
vehicle  leaving  the  roadway. 

When  a  driver  changes  lanes,  a 
situation  display  can  continuously 
monitor  the  vehicle's  blind  spot,  and 
drivers  can  be  actively  warned  of  an 
impending  collision.  If  needed,  a  system 
that  can  automatically  control  steering 
can  effectively  respond  to  situations 
very  rapidly.  Warning  systems  can  also 
alert  a  driver  to  an  impending  road 


departure,  provide  help  in  keeping  the 
vehicle  in  the  lane,  and  idtimatoly 
provide  automatic  control  of  steering 
and  throttle  in  dangerous  situations. 

4.  Intersection  calUsion  avoidance 
helps  prevent  collisions  at  intersections. 
This  service  warns  drivers  of  imminent 
collisions  when  approaching  or  crossing 
an  intersection  that  has  traffic  control 
(e.g.,  stop  signs  or  a  traffic  signal).  This 
service  also  alerts  the  driver  when  the 
proper  right-of-way  at  the  intersection  is 
unclear  or  ambiguous. 

5.  Vision  enhancement  for  crash 
avoidance  improves  the  driver's  exility 
to  see  the  roadway  and  objects  that  are 
on  or  along  the  roadway,  improved 
visibility  will  allow  drivers  to  avoid 
potential  collisions  writh  other  vehicles 
or  obstacles  in  the  roadway,  and  will 
help  the  driver  comply  with  traffic  signs 
and  signals.  This  service  requires  in- 
vehicle  equipment  for  sensing  potential 
hazards,  processing  this  information, 
and  displaying  it  in  a  way  that  is  useful 
to  a  driver. 

6.  Safety  readiness  provides  warnings 
about  the  condition  of  the  driver,  the 
vehicle,  and  the  roadway.  In-vehicle 
equipment  v^rill  unobtrusively  monitor  a 
driver's  condition  and  provide  a 
warning  if  he  or  she  is  becoming  drowsy 
or  otherwise  impaired.  TTiis  service 
could  also  internally  monitor  critical 
components  of  the  automobile,  and  alert 
the  driver  to  impending  malfunctions. 
Equipment  within  the  vehicle  could 
also  detect  unsafe  road  conditions,  such 
as  bridge  icing  or  standing  water  on  the 
roadway,  and  provide  a  warning  to  the 
driver. 

7.  Pre-crash  restraint  deployment 
anticipates  an  imminent  collision  and 
acti\'ates  passenger  safety  systems 
before  the  collision  occurs.  This  serv  ice 
identifies  the  velocity,  mass,  and 
direction  of  the  vehicles  or  objects 
involved  in  a  potential  crash,  and  the 
number,  location,  and  major  physical 
characteristics  of  any  occupants. 
Responses  include  tightening  lap- 
shoulder  belts,  arming  and  deploying  air 
bags  at  the  optimal  pressure,  and 
deploying  roll  bars. 

8.  Automated  vehicle  operation 
provides  a  fully  automated,  "kands-off" 
operating  environment  Deployment  of 
automated  vehicle  operations  is  a  long 
term  goal  of  ITS  which  would  provide, 
vast  improvements  in  safety  by  creating 
a  nearly  accident  ire<s  driving 
environment.  Drivers  could  buy 
vehicles  with  the  necessary 
instrumentation  or  retrofit  existing 
vehicles.  Vehicles  that  are  incapable  of 
automated  operation  would,  du.'ing 
some  transition  period,  drive  in  lanes 
without  automation. 


61652 


Federal  Register  /  Vol.  59.  No.  230  /  Thursday,  December  1,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  230  /  Thursday.  December  1.  1994  /  Notices  61653 


JMI 


The  Research  Need 

The  USDOT  seeks  to  learn  whether 
the  traveling  public  will  make  sufficient 
use  of  ITS  services  to  have  a  signiHcant 
impact  on  achieving  USDOT's  ITS  goals 
for  surface  transportation.  These  goals 
include:  improved  safety;  increased 
capacity  and  operational  efficiency; 
enhanced  personal  mobility, 
convenience,  and  comfort;  reduction  in 
environmental  and  energy  impacts;  and 
enhancement  of  productivity  of 
individuals,  organizations,  and  the 
economy  as  a  whole. 

The  results  of  USDOT's  research  will 
be  used  to  measure  progress  toward 
.these  goals  and  to  support  planning  of 
the  USDOT  ITS  program. 

Potential  questions  to  be  addressed  in 
the  research  have  been  developed  for 
the  three  groups  of  services  previously 
described  and  they  are  listed  below. 

Questions  Dealing  With  Transportation 
Information  Services 

These  questions  deal  with  users' 
interest  in  obtaining  and  using 
information,  and  the  impact  of  that 
information  on  their  travel  behavior. 

1 .  Do  travelers  want  to  obtain 
transportation-related  data  and  base 
their  travel  decisions  upon  it?  If  so, 
what  information  do  they  need?  What 
are  the  minimiun  requirements  and 
what  is  optional  in  terms  of  type  of  data, 
frequency,  reliability,  etc.  What 
decisions  will  be  affected  by 
information — ^time,  mode  choice, 
destination,  route  selection,  use  of 
alternatives  to  travel? 

2.  In  what  manner  shoidd  information 
be  deUvered,  what  type  of  user 
interface,  and  what  level  of  detail? 

3.  What  is  the  monetary  value  of  this 
information  to  consumers  and  how 
should  it  be  paid  for? 

4.  Do  responses  vary  significantly 
according  to  demographic  or  other 
characteristics  of  consumers?  If  so,  what 
causes  those  differences?  Examples 
include:  familiarity  or  fear  of  "high- 
tech,"  degree  of  control  over  travel 
decisions,  and  financial  position.  Do 
current  single-mode  consiuners  respond 
differently  from  intermodal  consumers? 

5.  What  are  the  perceived  benefits  and 
negative  consequences  that  ITS 
information  services  would  bring  to 
consimiers?  Are  there  personal  benefits 
(such  as  savings  in  time  and  money, 
reduced  stress,  and  greater  choice  of 
transportation  alternatives)  and/or 
societal  benefits  (such  as  improved  air 
quality  and  reduced  traffic  congestion)? 

Questions  Dealing  With  New  Styles  of 
Travel 

These  services  represent  new  "styles" 
in  the  sense  that  they  require  consumers 


to  perform  travel-related  tasks  in 
fundamentally  different  ways. 

1.  What  portion  of  travelers  would  be 
attracted  to  ridematching  or  reservation 
services,  for  what  types  of  trips,  how 
often,  and  what  type  of  mode  would  be 
displaced?  What  are  the  demographic 
characteristics  of  potential  users  and 
Donusers?  What  are  the  perceived 
benefits  of  such  a  service?  What  are  the 
major  concerns  or  barriers  to  use  (e.g., 
stranger  anxiety,  including  concern  for 
personal  safety)?  What  would  travelers 
be  willing  to  pay  for  such  a  service? 
What  incentives  or  disincentives  would 
stimulate  usage  (e.g.,  use  of  HOV  lane, 
loss  of  free  parking)? 

2.  Do  travelers  want  to  pay  for  travel 
costs  electronically?  If  so,  are  they 
interested  in  a  single,  integrated 
electronic  payment  device?  What  parts 
of  travel  should  be  covered  (e.g.,  tolls, 
transit,  or  parking)?  What  is  the  value  of 
electronic  payment?  Does  it  warrant  a 
preraiiun,  or  a  discount?  What  are  the 
perceived  benefits  and  disadvantages  of 
electronic  payment  (e.g.,  convenience, 
loss  of  privacy)?  How  do  responses  vary 
across  demographic  or  other  user 
characteristics? 

3.  Will  personalized  pubUc  transit 
attract  additional  travelers  to  transit?  If 
so,  what  types  of  trips  would  they  use 
it  for  and  how  often  would  they  use  it? 
What  are  the  demographic 
characteristics  of  potential  users?  What 
would  travelers  be  willing  to  pay  for 
such  a  service?  What  service  attributes 
(e.g.,  response  time,  time-of-day 
availability)  do  travelers  desire  from 
personalized  public  transit? 

Questions  Dealing  With  Vehicular 
Safety  and  Security 

These  questions  deal  with  consiuners' 
interest  in  having  vehicles  equipi>ed 
with  vehicular  safety  and  security 
technology. 

1.  What  are  consumers'  perceptions  of 
the  seriousness  of  the  following 
potential  safety  problems  in  vehicular 
travel:  Longitudinal  collisions  (rear-end, 
head-on,  backing);  lateral  collisions 
(lane  changes,  blind  spots);  intersection 
collisions;  collisions  from  poor  visibility 
(e.g.,  fog  or  darkness);  driver 
impairments  creating  potential  for 
collisions  (e.g.,  drug/alcohol 
impairment,  fatigue);  vehicle  equipment 
failure  creating  potential  for  collisions 
(e.g.,  tire  and  brakes);  infrastructure 
hazards  creating  potential  for  coUision 
(e.g.,  slippery  roads);  limitations  of 
current  crash  restraint  systems  (e.g.,  seat 
belts,  airbags)  in  all  types  of  collisions; 
potential  for  injury  or  danger  from 
slowness  of  response  by  emergency 
service  providers? 


2.  Are  proposed  ITS  safety  and 
security  services  viewed  as  effective  in 
reducing  the  fi^quency  and  seriousness 
of  safety  problems?  Does  the  perception 
of  effectiveness  vary  by  user  service? 

3.  Will  vehicle  users  be  willing  to  pay 
for  ITS  technological  solutions  to  these 
safety  problems?  Does  willingness  to 
pay  vary  by  safety  problem?  How  do 
vehicle  users  balance  paying  for  safety 
measiu-es  against  vehicle  attributes, 
such  as  comfort,  convenience,  or 
entertainment? 

4.  What  minimum  design 
requirements  would  have  to  be 
implemented  before  these  ITS  services 
would  be  acceptable  to  vehicle  users? 
What  about  levels  of  reliabifity  or 
accuracy  or  the  ability  of  the  user  to 
disengage  an  ITS  service?  Are  potential 
maintenance  costs  an  important  factor 
to  consumers? 

5.  What  ratio  of  automatic  versus 
manual  control  of  these  ITS  services 
will  be  acceptable?  Should  safety 
systems  provide  information  only  about 
safety  problem  or  threat  (e.g.,  "vehicle 
in  blind  spot")?  Should  they  also 
provide  instructions  on  how  to  avoid 
that  problem  or  threat  (e.g.,  "please 
brake  immediately")?  Or  should 
automatic  controls  take  over  if  the 
driver  is  not  responding  in  time? 

6.  How  do  responses  vary  by 
demographic  and  other  characterisdcs 
of  vehicle  users? 

The  Department  welcomes  comments 
on  any  or  all  of  the  questions  posed  here 
and  encourages  commenters  to  pose 
additional  questions  for  consideration 
by  the  USDOT.  USDOT  invites 
conunenters  to  share  information  from 
research  on  subjects  similar  to  those 
covered  in  this  request  that  would  be  of 
use  to  the  USDOT  program  on  ITS  user 
acceptance. 

(Sees.  6051-6059,  Pub.  L.  102-240, 105  Stat. 
2189;  23  U.S.C  315;  49  CFR  1.48) 
Issued  on:  November  22. 1994. 
Rodney  E.  Slater, 
Federal  Midway  Administrator. 
(FR  Doc.  94-29537  Filed  11-30-94;  8:45  amj 
BILUNO  CODE  4910-22-P 


Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compUance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 


requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Intenasted  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

'All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  HS-92-10)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Raifroad  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 
Communications  received  before 
January  6. 1995  will  be  considered  by 
FRA  before  final  acUon  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  diuing  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

The  waiver  petition  is  as  follows: 

Pittsburgh  and  Conneaut  Dock 
Company  (PCDX)  FRA  Waiver  Petition 
Docket  No.  HS-92-10 

The  PCDX  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  PCDX  states  that  it 
is  not  its  intention  to  employ  a  train  and 
engine  service  employee  more  than  12 
hours  imder  normal  circimistances,  but 
this  exemption,  if  granted,  would  help 
its  operation  if  imusual  operating 
conditions  are  encountered.  The  PCDX 
operates  a  stevedore  and  bulk 
commodity  transfer  facility  on  Lake  Erie 
in  Conneaut,  Ohio,  which  incorporates 
three  docks,  several  acres  of  storage 
area,  and  41  miles  of  track  leased  from 
the  Bessemer  and  Lake  Erie  Raifroad 
(BLE).  Its  primary  activities  are  the 
loading  and  unloading  of  raw  materials 
onto  lake  vessels  and  rail  cars.  In 
conjimction  with  its  operations,  PCDX 
does  move  locomotives  and  Slight  cars 
within  the  confines  of  its  own  facility. 
Such  movements  are  authorized  by  yard 
limit  rule.  The  m£iximimi  authorized 
operating  speed  is  15  mph,  and 
Restricted  Speed  applies.  "The  PCDX 
performs  interchange  with  the  BLE. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 


and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Issued  in  Washington,  D.C.  on  November 
23. 1994. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

(FR  Doc.  94-29615  Filed  11-30-94;  8:45  am] 

BILUNO  CODE  4*10-«6-P 


Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
U.S.C.  App.  26,  the  following  raifroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Appfication  (BS-AP)-No. 
3332 

Applicant:  Atchison,  Topeka  and  Santa 
Fe  Railway  Company,  Mr.  W.S.  Seery. 
Director  Signal  Systems, 
Communications  and  Signal,  4515 
Kansas  Avenue,  Kansas  City,  Kansas 
66106-1199 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the  main 
track  between  "Eastern  Avenue", 
milepost  147.3  and  "Atlantic",  milepost 
146.7,  near  Hobart,  CaUfomia,  Southern 
CaUfomia  Division,  San  Bernardino 
Subdivision,  consisting  of  the 
discontinuance  of  control  point 
"Atlantic",  removal  of  the  four 
controlled  signals,  and  conversion  of  the 
power-operated  switches  to  hand 
operation. 

The  reason  given  for  the  proposed 
changes  is  that  the  cignal  system  is  no 
longer  required  due  to  changes  in 
railroad  operating  procedures. 

BS-AP-No.  3333 

Applicants:  Southern  Pacific  Lines,  Mr. 
J.  A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco. 
Cahfomia  94105 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company.  Mr.  W.S.  Seery.  Director 
Signal  Systems,  Communications  and 
Signal.  4515  Kansas  Avenue.  Kansas 
City,  Kansas  66106-1199 
Southern  Pacific  Lines  and  the 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  jointly  seek  approval  of  the 
proposed  conversion  of  the  manual 
interlocking  system  to  a  traffic  control 


system,  at  Pueblo  Junction,  milepost 
WC-118.2,  near  Pueblo,  Colorado, 
Rocky  Mountain  Region,  Subdivision  1. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  safety  by  having 
the  dispatcher  use  only  one  set  of 
operating  ndes  for  the  territory  under 
his  control. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  prutestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street.  S.W., 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  appfication  may  be  set 
for  pubhc  hearing. 

Issued  in  Wasiiington.  D.C  on  November 
23. 1994. 

Phil  Olekszyk. 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

|FR  Doc  94-29616  Filed  11-30-94;  8:45  am) 

BILUNG  COOe  4»1(M»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Appeals  In  Which  Claims  Files  Were 
Tampered  With  or  May  Have  Been 
Tampered  With  by  Former  BVA 
Employees 

AGENCY:  Board  of  Veterans'  Appeals. 
Department  of  Veterans  Affairs. 
ACTION:  Notice. 

FOR  FURTHER  INFORPyiATlON  CONTACT: 
Steven  L.  Keller  (OlC),  Counsel  to  the 
Chairman.  Board  of  Veterans'  Appeals. 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  telephone  (202)  233-2978. 

The  Board  of  Veterans'  Appeals  (BVA) 
issues  decisions  in  cases  appealed  to 
BVA  by  claimants  seeking  veterans' 
benefits.  Information  in  appellants' 
claims  files  is  used  for  decision-making. 
There  is  evidence  indicating  that,  at 
times  during  and  after  1990,  former 
BVA  employees  involved  in  the  BVA 
appellate  process  tampered  with  records 
during  the  review  of  claims  files. 
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In  light  of  IheM  circumstances.  BVA 
mU  «y"^  a  l^tef  to  appellants  and  their 
repreaeotatives  in  all  those  cases 
appealed  to  BVA  diuing  and  after  1990 
in  which  ao  appellamt's  claims  file  vf»s 
reviewed  by  a  iocmer  BVA  employee 
who  appears  to  have  tampered  w^ 
records  diiria^  the  seview  of  some 
claims  files.  In  those  cases  where  it  has 
beea  deterrained  tkM  tuaperiag  has 
occurred,  tka  letter  wdl  specify 


whatever  tampering  has  been 
discovered.  Regardless  of  whether 
tampering  has  been  disawwed. 
appellants  and  their  representatives  will 
be  offered  an  opportunity  to  inspect  the 
claims  file  and  wil'l  be  advised  of 
options  they  may  have  for 
reconsideration  of  any  final 
adjudication  on  the  merits;  for  a 
remand;  or  for  presentation  of 
additional  evidence,  comments  or 


arguments  in  their  cases  cnrreotiy  on 
remand.  Fiulher.  appellants  and  Arahr 
representatires  wIig  wh^  to  teim  any 
action  ooncemtng  this  matter  wiH  4ie 
requested  to  do  so  widun  ^  dafv  «f 
receipt  of  the  tetter. 

Approved:  Norennber  21<  19Q4. 
Jesse  Brown, 

Secretary  a(  V^tecans  Avails. 
(FR  Ooc  9«  29800 Fikd  lt^S0^M:«.<«S  awl 
BU.LIIM1 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pul))ished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  December  6, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

S  437g,  §  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  December  8. 

1994  at  10:00  a.m.. 

PLACE:  999  E  Street.  N.W.,  Washington, 

D.C.  (Nmth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

pubhc. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Report  of  the  Audit  Division— The  Tsongas 

Committee,  Inc. 
Final  Audit  Report— Bush-Quayle  '92 

Primaiy  Committee,  Inc. 
Final  Audit  Report — Bush— Quayle  '92 

General  Committee,  Inc.  and  Bush-Quayle 

*92  Compliance  Committee,  Inc. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  219-4155. 
Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  94-29667  Filed  11-29-94;  3:04  pm] 

BILUNG  CODE  8715-01-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94-37) 

TIME  AND  DATE:  December  6, 1994  at 
10:30  a.m. 


PLACE:  Room  101,  500  E  Street  S.W., 

Washington.  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-671-675  (Final) 

(Silicomanganese  from  Brazil,  China, 
Ukraine,  and  Venezuela) — briefing  and 
vote 

5.  Inv.  No.  731-TA-669  (Final)  (Certain 

Cased  Pencils  from  China)— briefing  and 
vote 

6.  Outstanding  action  jackets: 

1.  GC-94-099,  Final  Farts  201  and  207 
rules  amendments 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  November  29, 1994. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-29742  Filed  11-29-94;  3:44  pm] 

BILUNG  COOE  7020-02-P 


NATIONAL  COUNCIL  ON  DISABILITY 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Coimcil  on  Disability.  Notice 
of  this  meeting  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  Sunshine  Act.  (P.L.  94-409). 
DATES:  January  31-February  2, 1995, 
9:00  a.m.  to  5:00  p.m. 
LOCATION:  Biscayne  Bay  Marriott  Hotel, 
1633  North  Bayshore  Drive,  Miami, 
Florida  33132.  (305)  374-3900. 
FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley.  Pubhc  Affairs  Specialist. 
National  Coimcil  on  Disabihty,  1331  F 
Street,  NW.,  Suite  1050,  Washington. 
DC  20004-1107.  Telephone:  (202)  272- 
2004,  (202)  272-2074  (TT). 
AGENCY  MISSION:  The  NaUonal  Council 
on  Disability  is  an  independent  federal 
agency  led  by  15  members  appointed  by 
the  President  of  the  United  States  and 
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confirmed  by  the  U.S.  Senate.  The 
overall  purpose  of  the  National  Council 
is  to  promote  poficies.  programs, 
practices,  and  procedures  that  guarantee 
equal  opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disahiUties  to 
achieve  economic  self-sufficiency, 
independent  Uving,  and  inclusion  and 
integration  into  all  aspects  of  society. 

ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Council  on 
Disability  by  January  13, 1995. 

ENVIRONMENTAL  ILLNESS:  People  with 
environmental  ilhiess  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  siurounding  area. 

OPEN  MEETING:  This  quarterly  meeting  of 
the  National  Council  shall  be  open  to 
the  public. 

AGENDA:  The  proposed  agenda  includes; 

Report  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee  Reports 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  shall  be  kept  of  all  National 
Coimcil  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  Washington.  DC,  on  November 
29, 1994. 

Speed  Davis, 

Acting  E.xecutive  Director. 

(FR  Doc.  94-29667  Filed  11-29-94;  11:00 

am] 
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DEPARTMENT  OF  THE  INTERIOR 

[CO-930-143(M)1;  COC^STSST) 

Rreposed  WtthdOMtal:  Opportuai^  for 
Public  Meeting;  Cotorado 

Coirectiom 

In  notice  docmn«nlt  *4-277fe6 
appearng  on  page  55850,  intheissae^ 
Wednesday.  November  9, 1*94,  make 
the  fisRowhig  CQonection: 

On  page  S5SS0,  ia  the  second  colaiiia. 
under  DATES:,  in  the  fourth  line. 
"Febraaiy  7, 1994."  dmuki  reaf! 
"February  7. 1^95." 

BILLMQ  CODE  190»«1-O 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamalon 
and  Enforcemeat 

43CFR  Part 773 

RIN  1tl2»-AB34 

Use  of  Agpiicaol/VlolatDr  X^omputar 
Syateoi  (A«S)  to  Surfaoa  Oaal  Mininj 
and  Reclamation  Permit  Approval; 
Standards  and  ^rooadoraa  for 
Ownership  arKi  Oontfol  Oeterminafions 

Coirectioa 

In  rule  documeBt  94-Z6554  begiiming 
on  p^e  543t^  in  the  issue  of  Friday, 
October  28, 1994,  make  the  Ibllowiqg 
corrections: 

{773.23    [Cometm^ 

1.  On  page  54354,  in  tiie  fiTSt  mluain, 
in  the  §  773.23(a),  in  the  third  line.  Die 
iBiiHiMUje  to  '*T7^.Z2S^Bir  sko^d  reed 
•*773.22". 

S773^    [Correctecq 

2.  Ob  page  54355,  in  the  second 
column,  in  S773.25(c)IlHil  in  the  nut& 
line,  "controls"  was  misspelled. 


DEPARTMENT  OF  TRANSPORTATION 

Nattooai  Hlgi^iMay  TralBc  Safe^ 
Administration 

49CFRPart57] 
[Dodvtito.  aa-aai;  Ne«c*4i 

RiN2127-AE3e 

Federal  Motor  Vehicle  Safety 


and  Associated  Equipment 

Correction- 

In  the  correction  to  rale  docxunent  94- 
23908  oa  pi^  51229,  ia  the  issue  of 
Friday.  October  7. 1994.  mtke  the 
foUowrng  i 


iS7iA6» 

On  pi^  S12X9,  in  tbe  tturd  ookmui. 
the  leiBcsaneeto  "S57L.lt)9"  m  hath  the 
heading  and  in  the  amendatory 
inntowiiMM  ahoald  lead   §  57  L108". 


HLUNeCOOE  1S06-01-O 


DEPARTMENT  OF  THE  TREASURY 

Office  of  raralfn  Aasets  CnwOol 

List  of  Blocked  Persons  and  Specially 
Designated  NaSentds 

Corveclkui 

In  n(^ce  docuMot  94-28365 
beginning  on  page  59460.  in  the  issue  <»f 
Thuxsday.  November  17. 1994.  make  the 
following  coccectMMi: 

On  page  59460.  in  the  third  column, 
under  SUMMARY:,  in  the  seventh  line, 
"(insert  date  of  filii^]"  should  read 
"November  14. 1994.". 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Nordic  Power  Plant  and  Associated 
Facilities  Located  on  the  Fort  Mojave 
Indian  Reservation,  Mohave  County, 
Arizona  Which  Will  Serve  the  Fort 
Mojave  Indian  Reservation  Within 
IMohave  County,  Arizona 

AGENCY:  Bureau  of  Indian  AH'airs, 

Interior. 

ACTION:  Notice  of  intent  and  public 

scoping  meetings. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs,  in 
cooperation  with  the  Fort  Mojave  Indian 
Tribe,  intends  to  gather  information 
necessary  for  preparing  an  EIS  for  the 
proposal  of  a  long-term  lease  for  the 
construction  and  operation  of  a  two- 
phase  natural  gas  fired  co-generation 
power  plant  and  ancillary  facilities  on 
the  Fort  Mojave  Indian  Reservation 
located  within  Mohave  County, 
Arizona. 

DATES:  Comments  should  be  received  by 
January  3, 1995.  Public  Scoping 
Meetings  will  be  held  on  Monday, 
December  19, 1994  at  7:30  P.M.  (MST), 
Fort  Mojave  Tribal  Headquarters,  500 
Merriman,  Needles,  CA;  Tuesday, 
December  20, 1994  at  7:00  P.M.  (MST), 
Mojave  Valley  High  School,  at  the 
intersection  of  Hancock  Boulevard  and 
AZ  State  Route  Highway  95,  Bullhead 
City,  Arizona. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Walter  Mills,  Area 
Director,  Phoenix  Area  Office,  Bureau  of 
Indian  Affairs,  P.O.  Box  10,  Phoenix, 
Arizona  85001,  or  Mr.  Allen  Anspach, 
Superintendent,  Colorado  River  Agency, 
Bureau  of  Indian  Affairs,  Route  1,  Box 
9-C,  Parker,  Arizona  85344.  Public 
Scoping  Meetings  will  be  held  on 
Monday,  December  19, 1994  at  7:30 
P.M.  (MST),  Fort  Mojave  Tribal 
Headquarters,  500  Merriman,  Needles, 
CA;  Tuesday,  December  20, 1994  at  7:00 
P.M.  (MST).  Mojave  Valley  High  School, 
at  the  intersection  of  Hancock 
Boulevard  and  AZ  State  Route  95, 
Bullhead  City,  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  L.  Heuslein,  Area  Environmental 
Protection  Officer,  Phoenix  Area  Office, 
Bureau  of  Indian  Affairs,  Environmental 
Quality  Services,  P.O.  Box  10,  Phoenix, 


Arizona  85001,  Telephone  602/379- 
6750  or  Telefax  602/379-3833;  or  Ms. 
Goldie  Stroup,  Realty  Officer,  Colorado 
River  Agency,  Bureau  of  Indian  Affairs, 
Route  1,  Box  9-C,  Parker,  Arizona 
85344,  Telephone  602/669-7141. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Indian  Affairs  (BIA), 
Department  of  the  Interior,  in 
cooperation  with  the  Fort  Mojave  Indian 
Tribe,  will  prepare  an  EIS  to  address  the 
enviroimiental  impacts  of  a  proposed 
ground  lease  encompassing 
approximately  320  acres  for  a  term  of  25 
years  with  a  renewal  option  of  25  years; 
Nordic  Power  plans  to  develop, 
construct  and  operate  a  460  megawatt 
natural  gas  fired,  two-phase  co- 
generation  power  plant  and  all  other 
ancillary  facilities.  These  include  but 
are  not  limited  to  pipelines, 
transmission  lines,  structures  necessary 
for  the  production,  transmission  and 
sale  of  electric  power  and  necessary 
infrastructure  such  as  roads,  utilities, 
and  easements.  The  proposed  power 
plant  will  consist  of  two-combined 
cycle  units  consisting  of  gas  turbines 
coupled  to  steam  turbines  driving 
individual  240  megawatt  generators. 
Heat  from  the  gas  turbines  will  be  used 
to  create  the  steam  for  the  steam 
turbines  which  are  then  reused  as  co- 
generator  steam  for  the  steam  host(s). 
Auxiliary  power  use  in  the  production 
and  operation  cycle  will  result  in  a  net 
turbine  power  production  of 
approximately  230  megawatts.  A  power 
grid  interconnection  is  proposed  at  the 
Arizona  Power  Company  (APCO) 
substation  approximately  two  miles 
southwest  of  the  plant,  at  Vanderslice 
Road  and  AZ  Highway  95  in  Mohave 
County.  Arizona.  The  actual  corridor  is 
undetermined  at  this  time,  but  will  stay 
on  tribal  land  if  possible.  Connection  of 
power  distribution  from  the  substation 
will  be  the  responsibility  of  APCO  and 
Western  Area  Power  Administration. 

This  plant  will  service  tribal  entities 
and  other  locations  within  Clark 
County,  Nevada  and  San  Bemadino 
County,  California.  The  plant  may  also 
provide  services  to  San  Diego,  Orange, 
and  San  Bemadino  Coimties  in 
Cahfomia,  and  non-tribal  locations  in 
Mohave  County,  Arizona.  The  proposed 
plant's  total  production  is  rated  at  460 
megawatts.  A  description  of  the 
proposed  project,  location  and 
environmental  considerations  to  be 
addressed  in  the  EIS  afe  provided 
below. 


The  project  may  be  developed  as  a 
"qualifying  facility"  as  defined  by 
federal  law.  This  business  entity  may 
provide  ice,  cold  storage,  or  other  water 
based  production  services,  such  as  a 
commercial  laimdry  facility  or 
greenhouse;  these  entities  would  be 
negotiated  separately  between  the  tribe 
and  Nordic  Power.  The  proposed  plant 
may  use  wells,  water  supply  reservoirs, 
and  water  storage  facilities  to  meet  the 
commercial  and  fire  protection  needs  of 
the  leased  land.  The  proposed  plant  will 
have  the  right  to  extract  water  from  the 
leased  land  which  shall  constitute  a 
maximum  of  7500  acre  feet  per  year  of 
consumptive  water  rights  of  the  Fort 
Mojave  Tribe's  Colorado  River 
allocation.  Water  discharge  is  unknown 
at  this  time;  but,  it  is  designed  to  be  a 
"zero  discharge"  faciUty. 

The  proposed  facility  or  facilities  will 
be  located  on  the  Fort  Mojave  Indian 
Reservation  within  the  East  Half  of 
Section  8,  Township  17  North,  Range  21 
West,  Mohave  Coimty,  Arizona. 
Alternative  locations  are  being  assessed 
in  the  EIS  process. 

We  estimate  the  draft  EIS  vdll  be 
made  available  to  the  public  within  six 
to  twelve  months  after  the  end  of  the 
comment  period.  The  piupose  of  the 
notice  is  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  EIS.  Significant  issues 
to  be  covered  during  the  scoping 
process  will  include  but  not  be  limited 
to  biotic  resources,  archeological, 
cultural  and  historic  sites, 
socioeconomic  conditions,  land  use,  air, 
visual,  resource  use  patterns,  water 
quality  and  quantity  conditions. 
Comments  and  participation  in  this 
scoping  process  are  requested  and 
encouraged. 

This  notice  is  published  pursuant  to 
Sec.  1503.1  of  the  Council  of 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500  throu^  1508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  Pohcy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et.  seq.),  and 
Department  of  the  Interior  Manual  (DM) 
(516. 1-6)  and  209  DM  8). 

Dated:  November  23. 1994. 
Ada  E.  Deer, 

Assistant  Secretary-Indian  Affairs. 
[FR  Doc.  94-29602  Filed  11-30-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Amendments  to  the  Bank  Secrecy  Act 
Regulations  Regarding  Reporting  and 
Recorditeeping  Requirements  by 
Casinos 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Treasury. 
ACTION:  Final  rule. 

summary:  The  Bank  Secrecy  Act 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  file 
reports  and  keep  records  that  the 
Secretary  determines  have  a  high  degree 
of  usefiilness  in  criminal,  tax,  and 
regulatory  matters,  and  to  implement 
anti-money  laundering  programs  and 
compUance  procedures  and  report 
potentially  suspicious  transactions  to 
the  federal  government.  The  authority  of 
the  Secretary  to  administer  the  Bank 
Secrecy  Act  has  been  delegated  to  the 
Director  of  the  Financial  Crimes 
Enforcement  Network.  As  a  result  of  a 
review  of  Treasury's  anti-money 
laundering  requirements,  this  final  rule 
substantially  modifies  changes  to  the 
Bank  Secrecy  Act  reporting  and 
recordkeeping  requirements  for  casinos 
that  were  contained  in  a  Final  Rule 
published  on  March  12, 1993,  and 
withdraws  a  number  of  provisions 
contained  in  that  Rule.  The  withdrawn 
provisions  include  the  requirements 
that  casinos  record  and  verify  the 
identification  of  any  customer  whose 
transactions  in  currency  on  a  gaming 
day  have  reached  S3,000;  maintain  a  list 
of  customers  who  are  known  by  aliases; 
obtain  missing  customer  information 
with  respect  to  multiple  transactions 
which,  when  aggregated,  exceed 
$10,000  in  currency;  and  establish  a 
chronological  imprest  system.  The 
withdrawn  provisions  were  scheduled 
to  become  effective  on  December  1, 
1994. 

DATES:  Effective  Date:  The  Final  Rule  is 
effective  December  1, 1994. 

Compliance  Date:  Mandatory 
compliance  is  required  by  June  1, 1995. 
ADDRESSES:  Peter  G.  Djinis,  Office  of 
Financial  Enforcement,  Financial 
Crimes  Enforcement  Network, 
Department  of  the  Treasury,  room  3210 
Annex,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia,  Compliance 
Specialist,  Office  of  Financial 
Enforcement,  Financia  Crimes 
Enforcement  Network,  (202)  622-0400. 
SUPPLEMENTARY  INFORMATION:  Casinos 
are  designated  generally  as  "financial 


institutions"  for  purposes  of  the  Bank 
Secrecy  Act  ("Act").  Under  the  Act's 
implementing  regulations,  casinos  are 
subject  to  particular  reporting  and 
recordkeeping  requirements,  see.  e.g.,  31 
CFR  sections  103.11(i)(7),  103.22(a)(2) 
and  103.36. 

On  March  12, 1993,  Treasury 
published  in  the  Federal  Register,  58  FR 
13538-13550,  a  Final  Rule  (the  "March 
12, 1993  Rule")  involving  nineteen 
amendments  to  the  Bank  Secrecy  Act 
regulations  affecting  casinos.  The 
purpose  of  the  amendments  was  to 
enhance  compliance  with  Bank  Secrecy 
Act  requirements.  Public  Law  91-508 
(codified  at  12  U.S.C.  1829b,  12  U.S.C. 
1951-1959,  and  31  U.S.C.  5311-5329), 
and  to  provide  Bank  Secrecy  Act 
examiners  with  "audit  trails"  to 
determine  the  adequacy  of  compliance. 

The  original  effective  date  of  the 
March  12, 1993  Rule  was  September  8, 
1993.  On  August  27, 1993,  Treasury 
delayed  the  effective  date  of  the  March 
12, 1993  Rule  until  March  1, 1994.  to 
give  affected  casinos  an  additional  six 
months  to  comply  with  the  rule  (see  58 
FR  45263).  On  February  25,  1994. 
Treasury  announced  a  second  delay  of 
the  effective  date  of  the  March  12, 1993 
Rule,  fi^m  March  1, 1994,  to  December 
1, 1994  (see  59  FR  9088).  The  second 
delay  permitted  Treasury  to  consider 
the  treatment  of  casinos  in  the  course  of 
an  ongoing  comprehensive  review  of 
Treasury's  anti-money  laundering 
enforcement  policies  and  programs. 
That  review  was  initiated  to  set  the 
course  for  implementation  of  the 
Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992  (Public  Law 
102-550, 106  Stat.  3672,  4044  (1992). 
codified  as  amended  in  scattered 
sections  of  Titles  12, 18,  22,  28,  31,  and 
53,  U.S.C.)  and  the  legislation  that 
ultimately  became  the  Money 
Laundering  Suppression  Act  of  1994 
(Public  Law  103-325).  Two  of  the  key 
objectives  of  the  Treasury  review  were 
the  need  to  balance  accurately  costs  and 
benefits  in  framing  compliance  rules 
and  the  extent  to  which  emphasis  in 
administration  of  the  Bank  Secrecy  Act 
should  be  placed  on  anti-money 
laundering  programs  and  the  reporting 
of  suspicious  transactions  by  financial 
institutions. 

Treasury  has  determined  that  it 
should  modify  the  March  12, 1993  Rule 
in  light  of  its  intention  to  promulgate 
regulations  requiring  financial 
institutions,  including  casinos,  to  report 
suspicious  transactions  and  establish 
anti-money  laundering  measures 
including  "know  your  customer" 
policies  and  programs.  The 
modifications  should  reduce  the 
regulatory  burden  that  would  otherwise 


have  been  imposed  on  the  casino 
industry  without  unduly  diminishing 
the  value  of  the  information  that  casinos 
are  required  to  maintain  or  report,  and, 
more  importantly,  without  reducing  the 
level  of  Bank  Secrecy  Act  compliance 
by  casinos. 

The  modifications  should  not  be 
misinterpreted.  Treasury  remains 
concerned  about  the  potential  use  of 
casinos  to  further  the  commission  of 
financial  crime  and  as  an  avenue  for 
transmission  of  funds  generated  by  such 
crimes.  The  casino  industry  is 
vulnerable  to  such  use  because  casinos 
engage  in  a  fast-paced  cash  intensive 
business  and  can  provide  their 
customers  with  financial  services  nearly 
identical  to  those  generally  provided  by 
depository  institutions.  Federal  law 
enforcement  organizations  have 
documented  the  use  of  casinos  as 
surrogate  "banks"  for  individuals.  They 
have  also  dociunented  instances  of 
misuse  of  casino  facilities  to  avoid 
proper  identification  of  customers,  for 
example,  through  submission  of  false 
identification  by  individuals  who,  for  a 
fee,  are  cashing  out  casino  chips  for 
anonymous  "high  rollers".  The  Internal 
Revenue  Service  continues  to  believe 
that  a  high  volimie  of  untaxed  currency 
passes  through  casinos. 

A  number  of  the  provisions  of  the 
March  12, 1993  Rule  will  become 
effective  on  December  1. 1994.  Equally 
important.  Treasury  intends  in  the  near 
future  to  propose  comprehensive  "know 
your  customer"  and  suspicious 
transaction  reporting  requirements  that 
will  apply  to  all  financial  institutions, 
including  casinos.  The  provisions  of  the 
March  12, 1993  Rule  that  will  become 
effective  on  December  1, 1994  include 
the  requirement  that  each  casino 
develop  and  implement  a  compliance 
program;  the  details  of  that  program 
have  been  refined  to  include  terms  that 
anticipate  Treasury's  adoption  of 
suspicious  transaction  reporting 
requirements. 

The  compliance  program  provisions 
also  reflect  the  already-existing 
protection  for  financial  institutions 
against  liability  for  "a  disclosure  of  any 
possible  violation  of  law  or  regulation" 
contained  in  31  U.S.C.  section  5318,  as 
amended  by  the  Annunzio-Wylie  Anti- 
Money  Laundering  Act  of  1992.  Banks 
and  other  sectors  of  the  financial 
commimity  have  already  taken  steps 
voluntarily  to  identify  and  report  such 
transactions,  and  Treasury  would  be 
interested  in  observing  what  steps  the 
casino  industry  could  take,  even  in 
advance  of  the  suspicious  transaction 
reporting  regulations,  to  do  the  same, 
that  is,  to  identify  and  report  unusual  or 
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suspicious  transactions  that  involve 
possible  violations  of  law  or  regulation. 
In  the  event  that  casinos  are  unable  to 
establish  effective  "know  your 
customer"  and  suspicious  transaction 
reporting  programs,  Treasiuy  will  re- 
evaluate the  need  for  additional  casino- 
specific  recordkeeping  practices, 
possibly  including  requirements 
withdrawn  from  the  March  12, 1993 
Rule  at  this  time. 

A  summary  of  Treasury's 
determinations  with  respect  to  the 
March  12, 1993  Rule  follows. 

(1)  Definition  of  Casino.  The 
definition  of  casino  remains  unchanged. 
Treasury  intends  to  propose  rules  in  the 
near  future  which  would  (i)  raise  the 
"gross  annual  gaming  revenue" 
threshold  to  a  level  as  high  as 
$15,000,000  for  subjecting  a  casino  to 
the  reporting  and  recordkeeping 
requirements  of  the  Bank  Secrecy  Act 
and  (ii)  designate  bidian  gaming 
operations  as  financial  institutions 
subject,  as  are  other  casinos,  to  the  Bank 
Secrecy  Act  under  authority  granted  to 
Treasury  by  the  Money  Laundering 
Suppression  Act.  It  is  contemplated  that 
such  an  increase  in  the  threshold  would 
relieve  or  eliminate  many  Bank  Secrecy 
Act  requirements  for  casinos  falling 
under  the  threshold.  Such  relief  may  be 
reasonable  since  small  casino 
establishments  typically  have  limited 
stakes  gaming  or  cater  to  customers  who 
wager  in  such  small  amounts  that  very 
few  currency  transaction  reports  are 
filed  with  the  Internal  Revenue  Service. 
However,  Treasury  intends  to  require  in 
a  future  regulation  that  these  casinos— 
as  well  as  those  above  die  threshold- 
be  required  to  report  suspicious 
transactions.  Also,  those  casinos  falling 
below  the  threshold  would  then  become 
subject  to  Section  60501  of  the  hitemal 
Revenue  Code,  which  mandates  the 
reporting  of  cash  in  [i.e.,  cash  received) 
transactions  exceeding  $10,000.  Those 
casinos  falling  below  die  threshold 
would  remain  subject  to  other 
appropriate  provisions  of  the  Bank 
Secrecy  Act. 

(2)  General  Currency  Reporting 
Requirements.  The  provisions  of  31  CFR 
section  103.22(a)(2)  as  amended  by  the 
March  12, 1993  Rule  are  modified  in 
two  ways.  First,  the  de  minimis  rule  of 
section  103.22(a)(2)(iv)  (which  provided 
a  safe  harbor,  in  certain  instances,  &t)m 
aggregating  casino  transactions 
involving  less  than  $500  in  currency)  is 
removed  since  it  is  no  longer  needed  in 
light  of  other  changes  made  in  this  Final 
Rule.  Second,  Treasury  modified  the 
knowledge  requirement  for  filing  a 
currency  transaction  report  based  upon 
multiple  transactions  by  the  same 
customer.  Language  clarifying  the  pre- 


existing requirement  that  "cash  in"  and 
"cash  out"  transactions  be  separately 
aggregated,  together  with  examples  of 
such  "cash  in"  and  "cash  out" 
transactions,  remains.  (Amendment  #2). 

(3)  Additional  Recordkeeping 
Requirements.  Treasury  has  decided  to 
withdraw  the  requirements  added  by 
amendatory  instructions  4,  5.  6.  7, 11, 
12. 13, 16, 17.  and  18  of  the  March  12. 
1993  Rule.  Those  requirements,  to  a 
large  part,  deaU  with  a  number  of 
additional  recordkeeping  procedures  for 
casinos.  The  withdrawn  procedures 
include  the  requirements  that  casinos  (i) 
record  and  verify  the  identification  of 
any  cuistomer  whose  transactions  in 
currency  on  a  gaming  day  have  reached 
$3,000,  (ii)  maintain  a  list  of  customers 
who  are  knovra  by  aliases,  (iii)  obtain 
missing  customer  information  with 
respect  to  multiple  transactions  which, 
when  aggregated,  exceed  $10,000  in 
currency,  and  (iv)  establish  a 
chronological  imprest  system.  As 
indicated  above.  Treasury  does  not 
believe  it  is  appropriate  or  necessary,  in 
light  of  its  intention  to  require  the 
establishment  of  comprehensive  "know 
your  customer"  programs  and 
suspicious  transaction  reporting 
requirements  to  impose  these  additional 
recordkeeping  procedures  for  casinos  at 
this  time.  (Amendment  #3). 

(4)  Obtaining  and  Verifying  Customer 
Identification.  The  provisions  of  31  CFR 
103.36(a)  are  unchanged,  except  for  a 
citation  change.  Those  provisions 
require  casinos  to  obtain  and  verify 
customer  identification  when  a 
customer  deposits  funds  or  opens  an 
account  or  estabUshes  a  line  of  credit. 
(Amendment  #4.) 

(5)  Recording  Monetary  Instruments. 
The  changes  to  the  March  12, 1993  Rule 
necessitate  redesignating  the 
requirement  that  casinos  record 
transactions  of  $3,000  or  more  involving 
monetary  instruments  as  Section 
103.36(b)(9).  This  record  will  provide  an 
effective  means  of  determining  whether 
or  not  large  transactions  have  been 
accounted  for  as  currency  transactions. 
(Amendment  #5). 

(6)  Bank  Secrecy  Act  Compliance 
Programs  for  Casinos.  The  requirement 
that  casinos  estabhsh  Bank  Secrecy  Act 
compliance  programs  generally  remains 
unchanged.  However,  the  specific 
requirement  that  such  programs 
determine  the  point  at  which  multiple 
currency  transactions  will  be  treated  as 
a  single  transaction  (contained  in  sub- 
sub  paragraph  (B)  of  31  CFR 
103.54(a)(2)(v))  is  removed,  and 
replaced  by  a  requirement  relating  to  the 
occurrence  of  unusual  or  suspicious 
transactions.  Also,  Treasury  modified 
the  training  requirement  to  include  such 


transactions.  The  requirement  that 
casinos  make  and  retain  a  copy  of  their 
compliance  program  of  the  March  12, 
1993  Rule,  remains,  but  is  redesignated 
as  Section  103.36(b)(10).  (Amendments 
#5.  #6  and  #7). 

As  discussed  in  the  preamble  to  the 
March  12. 1993  Rule,  the  required 
compliance  programs  must  provide  for 
(i)  internal  controls  to  assure  ongoing 
compliance  with  the  provisions  of  the 
Bank  Secrecy  Act  and  its  implementing 
regulations,  (ii)  independent  testing  for 
compliance,  (iii)  training  of  casino 
personnel  in  Bank  Secrecy  Act  rules  and 
compUance,  and  (iv)  the  designation  of 
specific  personnel  responsible  for  day- 
to-day  compliance.  Similar  programs 
have  been  required  of  banks  since  1987. 
See.  e.g..  12  C.F.R.  21.21  and  208.14  and 
Treasury's  authority  in  31  U.S.C. 
5318(h)  to  require  anti-money 
laundering  compUance  programs 
generally. 

The  provisions  relating  to  Bank 
Secrecy  Act  compliance  programs  also 
make  it  clear  that  casinos  must  ensiu« 
use  of  all  available  information  to 
assemble  and  verify  required  customer 
identifications,  and  to  make  and  retain 
records  required  by  the  Act.  In  addition, 
casinos  which  have  automated  data 
processing  systems  shall  provide  for 
their  use  to  aid  in  assuring  Bank  Secrecy 
Act  compliance. 

Casinos  need  to  ensure  that  their 
compliance  programs  address  the  full 
range  of  currency  transactions  cited  in 
31  CFR  103.22(a)(2)  (i)  and  (u).  For 
example,  casino  compUance  procedures 
should,  as  one  matter,  assure  that  all 
available  information  is  used  to 
distinguish  accurately  between  cash  and 
chips  transactions.  Treasury  is  aware 
that  casinos  do  not  always  distinguish 
between  chip  transactions  and  currency 
transactions  at  the  cage,  because  chips 
and  currency  transactions  are 
interchangeable  in  casinos.  As  a  result, 
casinos  do  not  always  create  records  of 
certain  ciurency  transactions  [e.g.,  chip 
redemptions  and  currency  exchanges), 
making  it  easy  to  misrepresent  or 
accidently  misidentify  recordable  or 
reportable  currency  transactions  as  non- 
reportable  chip  transactions.  In 
addition,  casino  compliance  procedures 
^^hould  assure  that  all  available 
information  is  used  in  any  existing 
system  that  identifies  currency 
transactions,  including  information  on 
such  records  as  player  rating  cards, 
multiple  currency  transaction  logs,  etc. 
Lastly,  Treasury  expects  that  casinos 
will  use  inexpensive  and  compatible 
procedures  that  could  improve  greatly 
their  compliance  efforts,  such  as  the 
recording  of  the  amount  of  the  cash  buy- 
in  on  player  rating  cards.  Treasury  will 
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ask  its  Bank  Secrecy  Act  compliance 
examiners  to  ascertain  whether  casinos 
have  established  efTective  compliance 
programs. 

(7)  Tmnsactional  Imprest  System. 
Treasury  has  decided  to  withdraw  the 
imprest  system  requirement  reflected  in 
31  CFR  103.54(b).  The  additional 
burdens  such  a  system  would  impose  on 
the  casino  industry  are  unnecessary  at 
this  time  in  light  of  the  hoped  for 
satisfaction  of  law  enforcement  needs  by 
other  means  in  this  and  pending 
regulations.  (Amendment  #8). 

(8)  Special  Casino  Terms.  Other 
changes  necessitate  redesignating 
section  103.54(c)  as  103.54(b)  pertaining 
to  special  casino  terms  contained  in  the 
March  12, 1993  Rule.  Also.  Treasury 
decided  to  withdraw  Section  103.54(d), 
pertaining  to  ongoing  identification 
requirements,  as  a  consequence  of  the 
other  changes  made  to  the  March  12, 
1993  Rule.  (Amendment  *8). 

Administrative  Procedure  Act 

Because  this  document  merely 
removes  previously  published 
regulatory  requirements,  notice  and 
public  comment  are  unnecessary  and 
contrary  to  the  public  interest  pursuant 
to  5  U.S.C  553(b)(B). 

Executive  Order  12866 

This  Final  Rule  reduces  regulatory 
burdens  as  contemplated  by  Executive 
Order  12866  and  is  not  a  "significant" 
rule  for  purposes  of  that  Executive 
Order.  It  withdraws  the  transactional 
imprest  system  and  many  recordkeeping 
requirements  to  which  casinos  would 
have  been  subject  had  the  applicable 
provisions  of  the  March  12, 1993  Rule 
gone  into  effect.  This  Final  Rule  is  not 
anticipated  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more 
and  will  not  affect  adversely  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  produc-tivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities.  It  is  not 
inconsistent  with,  nor  does  it  interfere 
with  actions  taken  or  planned  by  other 
agencies.  Finally,  it  raises  no  novel  legal 
or  policy  issues.  A  cost  and  benefit 
analysis,  therefore,  is  not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C  601  et  seq.,  do  not  apply. 


Paperworii  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  Final 
Rule  has  been  reviewed  and  approved 
previously  by  the  Office  of  Management 
and  Budget  (OMB)  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  (under  OMB  control 
number  1505-0063). 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Financial  Crimes  Enforcement 
Network's  Office  of  Financial 
Enforcement. 

List  of  Subiects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies),  Banks  and  banking,  Currency, 
Foreign  banking.  Investigations,  Law 
enforcement,  Reporting  and 
recordkeeping  requirements.  Taxes. 

Amendment 

For  the  reasons  set  forth  above  in  the 
preamble,  the  Final  Rule  published  in 
the  Federal  Register  of  March  12, 1993 
(58  FR 13538-13550),  amending  31  CFR 
Part  103,  is  further  amended,  effective 
December  1, 1994.  as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPiNQ  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  Pub.  L.  No.  91-508,  Title  I.  84 
Stat.  1114  (12  U.S.C  1829b.  1951-1959):  31 
U.S.C  5311-5329. 

2.  Section  103.22  is  amended  by 
removing  paragraph  (a)(2)(iv)  and 
revising  paragraph  (a)(2)(iii)  to  read  as 
follows: 

§  1 03.22    Reports  of  currency  transactions. 

*        *        •        «        • 

(a)*  *  * 

(2)*   *   * 

(iii)  Multiple  currency  transactions 
shall  be  treated  as  a  single  transaction 
if  the  casino  has  knowledge  that  they 
are  by  or  on  behalf  of  any  person  and 
result  in  either  cash  in  or  cash  out 
totalling  more  than  $10,000  during  any 
gaming  day.  For  purposes  of  this 
paragraph  (a)(2),  a  casino  shall  be 
deemed  to  have  the  knowledge 
described  in  the  preceding  sentence,  if: 
any  sole  proprietor,  partner,  officer, 
director,  or  employee  of  the  casino, 
acting  within  the  scope  of  his  or  her 
employment,  has  knowledge  that  such 
multiple  currency  transactions  have 
occurred,  including  knowledge  from 


examining  the  books,  records,  logs, 
information  retained  on  magnetic  disk, 
tape  or  other  machine-readable  media, 
or  in  any  manual  system,  and  similar 
documents  and  information,  which  the 
casino  maintains  pursuant  to  any  law  or 
regulation  or  within  the  ordinary  course 
of  its  business,  and  which  contain 
information  that  such  multiple  currency 
transactions  have  occurred. 

*  «        *        •        • 

3.  Amendatory  Instructions  4, 5, 6.  7, 
11, 12, 13, 16, 17,  and  18  are 

withdrawn. 

§103.36    [Amended] 

4.  Section  103.36(a)  is  amended  by 
removing  "103.28(a)"  which  appears 
tv\dce  in  the  fourth  sentence  and  adding 
"103.28"  in  both  places. 

5.  Section  103.36.  paragraphs  (b)(ll) 
and  (b](12)  are  redesignated  as 
paragraphs  (b)(9)  and  (b)(10). 

6.  Section  103.54  is  amended  by 
revising  paragraph  (a)(2)(iii)  to  read  as 
follows: 

§  1 03.54    Special  rules  for  casinos. 

***** 

(a)*   *   * 

(2)*   •   * 

(iii}  Training  of  casino  personnel, 
including  training  in  the  identification 
of  unusual  or  suspicious  transactions,  to 
the  extent  that  the  reporting  of  such 
transactions  is  herea^er  required  by  this 
part,  by  other  applicable  law  or 
regulation,  or  by  the  casino's  own 
administrative  and  compliance  policies; 

*  •        •        •        • 

7.  Section  103.54  is  further  amended 
by  revising  paragraph  (a)(2)(v)(B)  to  read 
as  follows: 

§  1 03.54    Special  rule*  for  casinos. 

***** 

(a)*   *  • 

(2)'   *   • 

(v)*   *  * 

(B)  When  required  by  this  part,  the 
occurrence  of  usual  or  suspicious 
transactions:  and 
***** 

8.  Section  103.54  is  further  amended 
by  removing  paragraphs  (b)  and  (d)  and 
redesignating  paragraph  (c)  as  paragraph 
(b). 

Dated:  November  28, 1994. 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

(FR  Doc.  94-29662  Filed  11-29-94;  11:43 
am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
raN1840-AC05 

WilHam  D.  Ford  Federal  Direct  Loan 


AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
amends  the  William  D.  Ford  Federal 
Direct  Loan  Pirect  Loan)  Program 
regulations.  These  regulations  apply  to 
loans  under  the  Federal  Direct  Stafford/ 
Ford  Loan  Program,  the  Federal  Direct 
Unsubsidized  Stafford/Ford  Loan 
Program,  the  Federal  Direct  PLUS 
Program,  and  the  Federal  Direct 
Consolidation  Loan  Program, 
collectively  referred  to  as  the  Direct 
Loan  Program.  These  regulations 
streamline  the  loan  application  and 
disbursement  processes,  assist  in  school 
administration  of  the  loans,  ensure 
program  integrity,  and  protect  the 
Federal  fiscal  interest. 

EFFECTIVE  DATE:  These  regulations  take 
effect  July  1, 1995.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
§§  685.204,  685.206,  685.209,  685.213. 
685.214,  685.215,  685.301,  685.302, 
685.303,  685.309  and  685.401  until  the 
Department  of  Education  publishes  in 
the  Federal  Register  the  control  number 
assigned  by  the  Office  of  Management 
and  Budget  (0MB)  to  these  information 
collection  requirements.  Publication  of 
the  control  number  notifies  the  public 
that  OMB  hes  approved  these 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1980. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Edelstein,  telephone:  (202)  708- 
9406.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Student  Loan  Reform  Act  of  1993. 
enacted  on  August  10, 1993,  established 
the  Direct  Loan  Program  under  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  See  Subtitle  A  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1993  (Pub.  L.  103-66). 

The  Improving  America's  Schools  Act 
of  1994  (Pub.  L.  103-382)  also  amended 
the  HEA  in  areas  that  affect  the  Direct 
Loan  Program.  These  amendments  are 
reflected  in  these  final  regulations. 
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OBRA  directed  the  Secretary,  to  the 
extent  practicable,  to  develop  proposed 
rules  for  the  Direct  Loan  Pn^ram 
through  a  negotiated  rulemaking  process 
for  the  second  and  subsequent  years  of 
the  program  (1995-1996  and  beyond). 
These  final  regulations  are  a  product  of 
the  extensive  negotiating  rulemaking 
sessions  that  were  used  to  develop  the 
proposed  rule. 

On  August  18, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  part  685  in  the 
Federal  Register.  This  NPRM  included 
a  discussion  of  the  major  issues 
concerning  the  proposed  rule  and  will 
not  be  repeated  here.  The  following 
section  siunmarizes  the  major  revisions 
to  the  proposed  rule. 

Substantive  Revisions  to  the  Proposed 
Rule 

Section  685.100    The  William  D.  Ford 
Federal  Direct  Loan  Program 

•  The  Secretary  has  modified  the 
final  regulations  to  reflect  recent 
statutory  amendments.  The  program      * 
formerly  known  as  the  "Federal  Direct 
Student  Loan  Program"  has  been 
renamed  the  "William  D.  Ford  Federal 
Direct  Loan  Program."  Also,  the 
"Federal  Direct  Stafford  Loan  Program" 
and  the  "Federal  Direct  Unsubsidized 
Stafford  Loan  Program"  have  been 
renamed  the  "Federal  Direct  Stafford/ 
Ford  Loan  Program"  and  the  "Federal 
Direct  Unsubsidized  Stafford/Ford  Loan 
Program,"  respectively. 

Section  685.102    Definitions 

•  The  definition  of  "satisfactory 
repayment  arrangement"  has  been 
modified  for  the  purpose  of 
consolidating  a  defaulted  loan  into  a 
Direct  Consohdation  Loan.  The 
definition  requires  making  tjiree, 
instead  of  six,  monthly  payn^ents. 

Section  685.202    Charges  for  Which 
Direct  Loan  Program  Borrowers  Are 
Responsible 

•  The  Secretary  has  add^d  wording  to 
clarify  that  interest  may  be  capitalized 
when  a  borrower  defaults  on  a  Direct 
Loan. 

Section  685.204    Deferment 

•  The  regulations  have  been  revised 
to  reflect  recent  amendments  to  the  HEA 
that  allow  a  Direct  Loan  borrower  who 
has  an  outstanding  balance  on  an  FFEL 
Program  loan  made  prior  to  July  1, 1993 
to  be  eligible  for  any  deferment 
available  to  FFEL  borrowers  that  was  in 
effect  on  July  22, 1992.  The  HEA 
amendments  also  expanded  the 
definition  of  an  economic  hardship  for 
purposes  of  obtaining  a  deferment.  This 
change  applies  to  all  borrowers.  The 


definition  now  includes  a  borrower  who 
works  full-time  and  has  educational 
debt  burden  equal  to  or  greater  than  20 
percent  of  the  borrower's  adjusted  gross 
income  (AGI),  and  the  difference 
between  AGI  and  educational  debt 
burden  is  less  than  220  percent  of  the 
greater  of  the  annual  earnings  of  an 
individual  earning  the  minimiun  wage 
or  the  poverty  line  for  a  family  of  two. 

Section  685.207    Obligation  To  Repay 

•  The  Secretary  has  specified  the  time 
at  which  a  grace  period  begins  for 
students  enrolled  in  correspondence 
programs. 

Section  685.208  Repayment  Plans 

•  The  Secretary  has  established  the 
maximiun  repayment  period  allowable 
under  the  alternative  repayment  plan  at 
30  years.  Further,  under  the  alternative 
plan,  interest  that  accrues  and  is  not 
paid  will  be  capitalized  annually  until 
the  outstanding  principal  is  10  percent 
greater  than  the  original  principal 
amount. 

Section  685.209    Income  Contingent 
Repayment  Plan 

•  The  Secretary  has  significantly 
modified  the  income  contingent 
repayment  (ICR)  plan  provisions  to 
address  concerns  of  commenters.  The 
Secretary  is  lowering  the  limit  on 
interest  capitalization  thiat  may  occur 
when  interest  accrues,  but  is  not  paid, 
from  50  percent  greater  than  the  original 
principal  amount  to  10  percent  greater 
than  the  original  principal  amount. 
Also,  monthly  payments  will  be  limited 
to  20  percent  of  discretionary  income 
(AGI  minus  the  poverty  level 
appropriate  to  the  family  size).  This 
change  eliminates  the  need  for  the 
previous  family  size  offset  of  $7  and 
provides  a  new  cap  on  the  amount  of 
income  assessed.  The  Secretary  is 
including  years  of  repayment  under  the 
10-year  standard  repayment  plan  and 
the  12-year  extended  repayment  plan  as 
years  eligible  for  determining  the  25- 
year  period  for  loan  forgiveness.  The 
monthly  repayment  amount  below 
which  no  payment  is  required  under  the 
formula  calculation  is  $15.  Under  the 
12-year  standard  amortization  cap,  the 
minimum  payment  is  $15  (that  is,  a 
borrower  must  pay  at  least  $15  each 
month).  The  12-year  standard 
amortization  cap  calculation  has  been 
modified  to  provide  for  the 
recalculation  of  the  cap  following 
periods  of  negative  amortization 
because  these  periods  result  in  an 
increase  in  the  outstanding  loan 
balance.  The  payback  rate  for  married 
borrowers  paying  jointly  under  ICR  will 
be  calculated  on  the  outstanding  debt  at 
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the  time  the  borrowers  are  approved  for 
joint  repayment.  For  borrowers  repaying 
jointly,  payments  will  be  applied  to 
interest  cm  both  accounts  prior  to 
principal  reduction  in  eithn-. 

Section  BSSJilO    Choice  of  Repayment 
Plans 

•  The  Secretary  has  reduced  from  six 
to  three  the  numbw  of  monthly 
payments  that  must  be  made  before  a 
borrower,  who  is  required  to  repay  a 
defaulted  loan  under  the  ICR  plan,  may 
switch  to  another  repayment  plan. 
Further,  if  tr  e  bcMTower's  scheduled 
payment  un-er  the  lOl  plan  is  zero,  the 
borrower  he    (he  option  of  paying  three 
"reasonablf    nd  affordable"  payments 
in  order  to  t^  ^»et  the  condition  to  switch 
to  another  p  ^n. 

Section  685    1 1    Miscellaneous 
Repayment  .revisions 

•  The  Secrt-iary  has  added  language 
to  clarify  that  if  a  borrower  is  ineligible 
for  a  pmtion  of  the  loan  and  does  not 
comply  with  the  repayment  demand 
letter,  the  borrower  is  considered  to  be 
in  default  on  the  entire  loan.  Further, 
the  borrower  will  have  30  days  from  the 
date  the  letter  is  mailed  to  repay  the 
loan. 


Section  685.215    Consolidation 

•  The  Secretary  has  clarified  that 
Federal  Consolidation  Loans  eligible  for 
interest  benefits  during  a  period  of 
deferment  under  section  428C(b)(4)(C) 
of  the  HEA  may  be  consolidated  into  a 
Direct  Subsidized  Consolidation  Loan. 
Further,  the  regulations  provide  that  a 
borrower  attending  a  Direct  Loan  school 
may  consolidate  during  the  in-school 
period,  ev«n  if  the  borrower  does  not 
have  a  Direct  Loan.  A  provision  has 
been  added  that  allows,  at  the  discretion 
of  the  Secretary,  consolidation  of  loans 
where  a  judgment  has  been  obtained 
against  the  bwrower.  TTie  Secretary  has 
clarified  that  holders  of  loans  being 
consolidated  must  provide  certification 
of  the  amount  owed  within  10  business 
days  of  receipt  of  the  request.  The 
regulatioiHS  also  have  been  revised  to 
reflect  recent  amendments  to  the  HEA 
that  provide  that  loans  made  under 
subpart  n  of  part  B  of  title  Vni  of  the 
Public  Health  Service  Act  may  be 
consolidated  into  a  Direct  Unsubsidized 
Consolidation  Loan. 

Section  635.303    Processing  Loan 
Proceeds 

•  The  Secretary  has  added  wording  to 
clarify  that  disbursements  to  students 
who  delay  their  start  of  attendance  is 
permitted.  For  the  student  financial  aid 
programs,  the  Secretary  has 
consolidated  and  standardized  many  of 


the  proGedores  a  school  roust  foUow 
when  it  is  disbursing  funds.  The 
relevant  provisions  have  been  removed 
firom  these  final  regulations  and  are  ik>w 
set  forth  in  34  CFR  Part  668. 

Section  685.304    Counseling  Borrowers 

•  The  Secretary  has  clarified  that, 
within  an  institution's  quality  assurance 
plan,  the  poformance  measures  used  to 
demonstrate  the  effectivwiess  of  a 
school's  alternative  approach  to  initial 
counseling  must  include  objective 
outcomes,  such  as  withdrawal  rates.  The 
Secretary  has  added  a  requirement  that 
borrowers  provide  State  of  issuance 
informetion  concerning  their  driver's 
license. 

Section  685.309    Administrative  and 
Fiscal  Control  and  Fund  Accounting 
Requirements  for  Schools  Participating 
in  the  Direct  Loan  Program 

•  The  regulations  have  been  amended 
to  require  schools  to  report  a  borrower's 
change  of  permanent  address  on  the 
school's  student  status  confirmation 
report.  For  the  student  financial  aid 
programs,  the  Secretary  has 
consolidated  and  standardized  many  of 
the  procedtires  a  school  must  follow 
when  it  is  maintaining  funds.  The 
relevant  provisions  have  been  removed 
bom  these  final  regulations  and  are  now 
set  forth  in  34  CFR  Part  668. 

Section  685.400    School  Participation 
Requirements  for  Academic  Years  1996- 
1997  and  Beyond 

•  The  Secretary  has  clarified  the 
provision  that  a  school  must  meet  the 
eligibility  requirement  in  section  435(a) 
of  the  HEA,  which  includes  having  a 
cohort  default  rate  of  less  than  25 
percent  during  one  of  the  three  most 
recent  fiscal  years  for  which  data  are 
available.  This  eligibility  requirement 
will  be  enforced  for  two  years  after  a 
school  enters  the  Direct  Loan  Program 
(that  is,  through  the  last  full  year  of  a 
school's  participation  in  the  FFEL 
program). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  98  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  the  changes  follows. 
Following  a  general  discussion  of  the 
changes,  major  issues  are  discussed.  The 
major  issues  are  grouped  according  to 
subject,  with  references  to  the 
appropriate  sections  of  the  regulations. 
Other  substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes,  and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 


make  under  the  applicable  statutory 
authority,  generally  are  not  addressed. 

General  DiscuasioQ  of  Lon  Repayant 

The  Secretary,  in  consultation  with 
members  of  tlie  higher  education 
community  through  negotiated 
rulemaking  and  in  response  to  public 
comment  on  the  August  18, 1994, 
Notice  of  Proposed  Rulemaking 
(NPRM),  has  designed  an  income 
contingent  repayment  (ICR)  plan  (or 
"Pay-As- You-Can"  plan)  in  which  the 
borrower  will  repay  monthly  a  small 
percentage  of  his  or  her  income, 
adjusted  for  the  borrower's  debt  level. 
By  giving  bcnrowers  the  opportunity  to 
repay  student  loans  over  time  as  a  small 
pCTcentage  of  their  iiHXMnes,  this  plan 
provides  a  number  of  important  benefits 
for  the  borrower. 

ICR  reduces  the  financial  burden  of 
student  loan  repayment  and  gives 
borrowers  the  opportunity  to  accept 
lower-paid  employment,  including 
public  service  positions,  for  a  few  years 
or  an  entire  working  career.  It  also 
provides  borrowers  the  chance  to  start  a 
business  or  meet  other  Eamily 
responsibilities.  The  Secretary  is 
especially  sensitive  to  the  demands  on 
family  finances  faced  by  the  lowest- 
income  borrowers.  ICR  borrowers  will 
pay  between  4  and  15  percent  of  their 
annual  adjusted  gross  income  (AGI). 
except  that  mon  Aly  payments  are 
limited  to  20  percent  of  discretionary 
income  (AGI  minus  the  poverty  level 
appropriate  to  the  family  size).  Under 
the  formula  calculation,  borrow^s  are 
not  required  to  make  a  monthly 
payment  if  the  calculated  amount  is  less 
than  $15.  Borrowers  also  can  choose  to 
limit  their  monthly  ICR  obligations  to 
the  amount  calculated  based  oti  a  fixed- 
payment,  12-year  repayment  schedule. 
The  ICR  plan  permits  high-debt 
borrowers  to  repay  their  loans  in  a 
reasonable  time  period  and  avoids  a 
"marriage  penalty"  for  two-debt 
households. 

The  Secretary  will  ctmtinue  to 
conduct  analyses  of  the  ICR  plan  to 
ensure  that  the  formula  meets  the  needs 
of  borrowers  and  protects  the  interest  of 
the  Federal  taxpayer.  Further,  the 
Secretary  is  committed  to  providing 
comprehensive,  easy  to  understand 
counseling  materials  to  borrowers  before 
they  choose  the  ICR  plan.  If  the 
Secretary  changes  the  formula  once 
borrowers  are  paying  under  the  ICR 
plan,  borrowers  will  have  the  option  to 
change  to  the  the  new  formula.  The 
Secretary  will  notify  borrowers  of 
changes  in  the  formula  to  ensure  that 
they  have  enough  information  to  decide 
whether  to  remain  under  the  old  or 
change  to  the  new  formula. 
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Under  the  lOl  plan,  some  borrowers 
may  make  monthly  payments  that  are 
insufficient  to  cover  the  interest  due  on 
their  loans.  However,  the  Secretary  will 
encourage  borrowers  who  are  eligible 
for  subsidized  periods  of  deferment 
(including  an  economic  hardship 
deferment)  to  use  them  because  interest 
does  not  accrue  on  subsidized  loans 
diuing  these  periods  (up  to  three  years). 
When  interest  does  accrue,  the  Secretary 
is  Umiting  the  capitalization  of  unpaid 
interest  to  an  amount  that  is  just  ten 
percent  of  the  borrower's  original  debt, 
rather  than  50  percent  as  proposed  in 
the  NPRM.  This  protects  borrowers  from 
compounding  interest  charges  while 
ensuring  that  those  who  have  sufficient 
long-term  resources  to  repay  their  loans 
do  so.  By  minimizing  individual  debt 
burden,  this  plan  not  only  allows 
borrowers  to  choose  from  the  full  range 
of  employment  opportunities,  but  also 
reduces  the  incidence,  and  therefore  the 
cost,  of  default. 

Some  borrowers  in  the  ICR  plan  may 
not  earn  sufficient  income  to  fully  repay 
their  loans  within  the  statutory  25-year 
time  period.  In  this  event,  the  Secretary 
wrill  forgive  any  outstanding  loan 
balance  (principal  plus  interest)  that  is 
unpaid  after  25  years.  The  Secretary  is 
including  years  in  repayment  under 
both  the  10-year  standard  plan  and  the 
12-year  extended  plan  as  years  eligible 
to  count  toward  the  25  years  for  ICR 
loan  forgiveness,  because  payments  in 
these  plans  are  at  least  equal  to,  and 
very  often  larger  than,  those  required 
imder  ICR. 

Under  current  laws,  the  Internal 
Revenue  Service  regards  the  outstanding 
loan  balance  forgiven  after  25  years  in 
the  ICR  plan  as  taxable  income.  The 
Secretary  is  committed  to  exploring 
vigorously  a  change  to  current  law  to 
provide  ICR  borrowers  complete 
forgiveness  of  any  unpaid  loan  balance 
that  remains  outstanding  at  the  end  of 
the  ICR  repayment  period. 

In  addition  to  the  ICR  plan,  the 
Secretary  is  providing  borrowers  with 
other  flexible  repayment  options.  The 
graduated  repayment  plan  allows 
borrowers  to  repay  their  loans  by 
making  small  payments  at  the  beginning 
of  their  repayment  periods,  when  their 
incomes  are  likely  to  be  lower,  and 
larger  payments  in  later  years.  These 
borrowers  will  repay  their  loans  in  12  to 
30  years  based  on  individual  debt 
levels.  The  extended  repayment  plan 
provides  for  fixed  but  smaller  monthly 
payments  over  a  12  to  30  year  period, 
again  based  on  individual  debt  levels. 
Borrowers  will  also  still  be  able  to 
choose  the  fixed-payment,  10-year 
repayment  plan  that  currently  is  the 
most  commonly  used  plan.  Irrespective 


of  the  plan  selected,  borrowers  may 
prepay  without  penalty  all  or  part  of 
their  loans  at  any  time.  Moreover, 
borrowers  can  switch  among  repayment 
plans  whenever  they  wish  to  do  so. 

Section  685.209  (ICR  plan)  contains 
provisions  governing  the  two  monthly 
payment  calculations,  namely  the 
formula  amoimt  and  the  capped 
amount,  available  for  repayment  of 
Direct  Loans  imder  the  ICR  plan. 
Borrowers  may  choose  to  repay  either 
the  formula  amoimt  or  the  capped 
amount.  (See  Appendix  A  for  detailed 
examples  illustrating,  for  single 
borrowers  and  for  married  borrowers 
who  are  repaying  under  the  ICR  plan, 
the  calculations  of  the  formula  and 
capped  monthly  repayment  amounts.) 

Formula  Amount.  Calculation  of  the 
ICR  formula  monthly  payment  amount 
is  described  in  paragraph  (b)  of  this 
section.  In  general,  the  borrower's 
annual  repayment  obligation  is  the 
.borrower's  AGI  multiphed  by  a 
"payback  rate"  that  is  based  on  the 
borrower's  debt.  The  monthly  payment 
is  the  annual  repayment  obligation 
divided  by  12.  The  "payback  rate" 
varies  &t)m  four  to  15  percent, 
calculated  as  described  in  paragraph 
(b)(2).  The  payment  amount  cannot 
exceed  20  percent  of  discretionary 
income  (AGI  minus  the  annual  poverty 
level  appropriate  to  the  family  size) 
divided  by  12.  If  the  calculated  monthly 
payment  is  less  than  $15,  the  borrower 
is  not  required  to  make  a  payment. 
When  a  borrower  is  not  required  to 
make  a  payment,  interest  on  the 
principal  accrues  and  will  be 
capitalized  until  the  limitation  on 
capitalization  is  reached. 

Capped  Amount.  Calculation  of  the 
capped  monthly  payment  amount  is 
described  in  paragraph  (c),  and  equals 
the  monthly  amount  the  borrower 
would  repay  over  12  years  using 
standard  amortization  schedules.  If  the 
formula  amount  exceeds  the  capped 
amount,  the  borrower  may  choose  to 
pay  the  capped  amount.  If  the  borrower 
chooses  to  pay  the  capped  amount,  the 
borrower's  repayment  period  may  be 
longer  than  if  the  borrower  chooses  to 
pay  the  higher  formula  amount. 

Joint  repayment  by  married 
borrowers.  This  section  includes 
provisions  for  joint  income  contingent 
repayment  of  Direct  Loans  by  married 
borrowers.  Negative  amortization  is 
minimized  by  attributing  joint 
repayments  first  to  the  interest  due  on 
each  spouse's  account  and  then  to 
principal.  A  step-by-step  calculation  of 
a  combined  repayment  amount  is 
included  as  Example  2  in  Appendix  A. 

Repayment  period.  Provisions 
governing  the  repayment  period  under 


ICR. are  contained  in  paragraph  (d)(2). 
The  maximum  period  is  25  years, 
excluding  periods  of  authorized 
deferment  and  forbearance  imder 
§§  685.204  and  685.205,  respectively, 
and  periods  in  which  the  borrower 
made  payments  under  a  repayment  plan 
other  than  the  10-year  standard  or  12- 
year  extended  plans.  The  Secretary 
believes  the  exclusion  of  repayment 
periods  under  all  other  extended  and 
graduated  plans  is  needed  to  prevent 
potential  borrower  repayment  abuses. 

If  a  borrower  repays  more  than  one 
loan  under  ICR  and  the  loans  enter 
repayment  at  different  times,  a  separate 
repayment  period  for  each  loan  begins 
when  the  loan  enters  repayment.  This 
approach  ensures  that  no  loan  will  be 
repaid  under  ICR  for  more  than  25 
years.  If  loans  enter  repayment  at  the 
same  time,  a  single  repayment  period 
applies. 

To  encourage  borrowers  to  begin 
repaying  their  loans  and  to  limit 
negative  amortization  at  the  beginning 
of  the  repayment  period,  a  borrower 
must  make  monthly  payments  of 
accrued  interest  until  the  Secretary 
calculates  the  borrower's  monthly 
payment  on  the  basis  of  the  borrower's 
income.  A  borrower  who  is  unable  to 
make  monthly  payments  of  accrued 
interest  or  is  unable  to  qualify  for  a 
deferment  under  §685.204,  may  request 
forbearance  under  §  685.205. 

Limit  on  capitalization  of  interest. 
The  Secretary  believes  a  limit  on  the 
amount  of  interest  that  is  added  to 
principal  (the  capitalization  of  interest) 
is  desirable  to  prevent  an  excessive 
increase  in  a  borrower's  debt  burden 
when  the  borrower's  income  is 
insufficient  to  cover  accruing  interest. 
Paragraph  (d)(3)  permits  capitalization 
of  unpaid  interest  until  the  outstanding 
principal  amount  is  10  percent  greater 
than  the  original  principal  amount,  a 
decrease  from  the  50  percent  proposed 
in  the  NPRM.  Thereafter,  unpaid 
interest  accrues  but  is  not  capitalized. 

Consent  to  disclosure  of  tax  return 
information.  In  order  to  repay  a  Direct 
Loan  under  ICR,  a  borrower  must 
consent,  on  a  form  provided  by  the 
Secretary,  to  the  disclosure  of  certain 
tax  return  information  by  the  Internal 
Revenue  Service  to  agents  of  the 
Secretary  for  purposes  of  calculating  a 
monthly  repayment  amount  and 
servicing  and  collecting  a  loan.  The 
information  subject  to  disclosure  is 
taxpayer  identity  information  as  defined 
in  26  U.S.C.  6103(b)(6)  (including  such 
information  as  name,  address,  and 
social  security  number),  tax  filing  status, 
and  AGI.  Paragraph  (d)(5)  describes  the 
procedures  for  providing  written 
consent  and  requires  that  consent  be 


provided  for  a  period  of  five  years.  If  a 
borrower  selects  ICR  but  fails  to  provide 
or  renew  consent,  or  withdraws  consent 
without  selecting  a  different  repayment 
plan,  the  Secretary  designates  the  10- 
year  standard  repayment  plan  for  the 
borrower. 

General  DiscimioB  of  Other  Comments 

Regulating  Internal  Procedures 

A  number  of  commenters  suggested 
that  the  regulations  include  more 
specific  requirements  relating  to  the 
Secretary's  internal  procedures  for 
implementing  the  Direct  Loan  Program. 
For  example,  some  commenters 
suggested  that  the  Secretary  regulate  the 
collection  efforts  that  will  be  iwed  to 
collect  from  defaulted  borrowers.  In  a 
number  of  cases,  the  commenters 
suggested  that  the  Secretary  should 
include  specific  time  deadlines  for 
actions  by  the  Secretary  in  connection 
with  the  Direct  Loan  program.  The 
commenters  pointed  out  that  the  FFEL 
regulations  frequently  include  specific 
time  deadlines  on  actions  by  guaranty 
agencies  and  lenders  and  suggested  that 
the  Direct  Loan  rules  should  provide 
similar  requirements  on  the  Secretary. 

In  these  regulations,  the  Secretary  has 
tried  to  provide  sufficient  information 
for  the  public  to  understand  the  rules 
governing  the  program  without  adding 
unnecessarj'  complexity  to  the 
regulations.  The  Secretary  is  not 
required  to  issue  regulations  that  are 
intended  to  regulate  internal  agency 
processes  but  do  not  affect  the 
substantive  or  procedural  rights  of 
program  participants.  Therefore,  the 
Secretary  has  not  included  regulations 
governing  such  processes  as  when 
specific  loan  collection  efforts  will  be 
taken  against  defaulted  borrowers.  A 
borrower  does  not  have  a  substantive 
right  to  receive  a  letter  at  a  specific  time. 

In  addition,  the  Secretar>'  has  not 
included  in  these  regulations  other  rules 
governing  the  Department's  actions 
which  already  have  binding  effect.  For 
instance,  the  Department's  regulations 
at  34  CFR  Part  30  include  specific 
procedural  protections  available  to  a 
borrower  before  the  Department  reports 
a  debt  to  a  credit  bureau.  34  CFR  30.35. 
Moreover,  other  laws  and  rules  (such  as. 
in  certain  instances,  the  Fair  Debt 
Collection  Practices  Act)  govern  various 
aspects  of  the  Secretary's 
implementation  of  the  Direct  Loan 
Program.  The  Secretary  will  comply 
with  those  laws  and  rules  to  the  extent 
they  are  applicable  to  the  Direct  Loan 
Program,  but  the  specifics  of  those 
requirements  do  not  have  to  be  reflected 
ill  these  regulations. 


The  Secretary  does  not  agree  with  the 
commenters'  suggestion  that  the  time 
deadlines  binding  guaranty  agencies 
and  tenders  in  tlie  FFEL  Program  should 
apply  to  the  Secretary  in  the  Direct  Loan 
Program.  The  time  requirements  in  the 
FFEL  Program  are  designed  to  protect 
the  Federal  taxpayer  by  ensuring  that 
lenders  and  guaranty  agencies  which 
receive  Federal  funds  meet  certain 
requirements  before  those  benefits  are 
paid.  The  same  goal  does  not  exist  in 
the  Direct  Loan  Program.  However,  the 
Secretary  is  fully  committed  to  timely 
communications  with  borrowers  and 
schools. 

Cash  Management  Provisions 

To  reduce  regulatory  burden  on 
schools,  some  sections  concerning  cash 
management  issues  have  been  removed 
from  these  final  regulations  and  cross- 
references  to  the  new  subpart  K  of  the 
Student  Assistance  General  Provisions 
regulations  have  been  made.  In  this  new 
subpart,  the  Secretary  has  consolidated 
most  of  the  current  cash  management 
requirements  in  the  title  IV.  HEA 
program  regulations,  codified  existing 
cash  management  policies  and 
procedures  currently  specified  in 
subregulatory  guidance,  and  amended 
some  existing  requirements  to  promote 
sound  cash  management  practices  by 
schools.  Comments  to  the  NPRM 
regarding  the  cash  management  issues 
now  addressed  in  subpart  K  were 
forwarded  for  full  consideration  in  the 
development  of  those  final  regulations. 

The  changes  concerning  cash 
management  provisions  made  to  these 
final  regulations  include: 

Section  685.102    Definitions 

In  paragraph  (a)(1),  the  definition  for 
"disburse"  was  added  to  the  fist  of 
definitions  which  are  set  forth  in  the 
Student  Assistance  General  Provisions. 
34  CFR  Part  668.  AddiUonally,  in 
paragraph  (b),  the  definition  for 
"disbursement"  has  been  removed  since 
the  definition  for  "disburse"  is  set  forth 
in  34  CFR  668.162. 

Section  685.303    Processing  Loan 
Proceeds 

Paragraph  (c)  has  been  amended  to 
delete  language  in  this  section  and  to 
cross  reference  section  34  CFR  668.165. 
which  establishes  the  procedures  a 
school  must  follow  when  disbursing 
funds. 


UMI 


Section  685.309  (Proposed  685308) 
Administrative  and  fiscal  control  and 
fund  accounting  requirements  for 
schools  participating  in  the  Direct  Loan 
Progmm 

Paragraph  (g)  has  been  amended  to 
delete  language  in  this  section  and  to 
cross  reference  34  CFR  668.164. 
Paragraph  (h)  also  has  been  amended  to 
delete  language  in  this  section  and  to 
cross  reference  34  CFR  668.164,  whidi 
establishes  the  procedures  a  school 
must  follow  for  maintaining  funds. 

Inspection  Requirements  and  Division 
of  Functions  Provisions 

Paragraph  (e)  of  §685.309  (proposed 
§685.308)  has  been  amended  to  delete 
language  in  this  section  and  to  cross 
reference  more  comprehensive 
provisions  in  34  CFR  668.23(b). 
Paragraph  (i)  of  §  685.309  also  has  been 
amended  to  delete  this  language  and  to 
cross  reference  more  comprehensive 
provisions  contained  in  34  CFR 
668.16(c). 

Bankruptcy  Provisions 

The  Secretary  is  not  including 
proposed  §  685.200(aKl)(iv)  in  this  final 
rule  because  that  provision  would  have 
required  reaffirmation  of  a  loan  that  had 
been  discharged  in  bankruptcy  as  a 
prerequisite  to  further  eligibility  to 
participate  in  the  Direct  Loan  Program. 
This  requirement  is  no  longer 
permissible  by  operation  of  law 
pursuant  to  amendments  to  11  U.S.C 
seciion  525  made  by  section  313  of  the 
Bankruptcy  Refwm  Act  of  1994.  P.L 
103-394.  These  amendments  took  effect 
on  October  22. 1994.  the  date  of 
enactment.  Section  525  as  amended 
prohibits  denial  of  a  loan  or  loan 
guarantee  based  on  bankruptcy 
discharge,  but  does  not  prohibit 
consideration  of  that  fact  in  determining 
the  future  creditworthiness  of  a  loan 
applicant.  Consistent  with  the  new  law. 
these  regulations  provide  that  a 
bankruptcy  discharge  may  evidence  an 
adverse  credit  history,  as  a  result  of 
which  the  PLUS  Loan  applicant  must 
furnish  an  explanation  of  that  event  or 
secure  a  credit-worthy  endorser. 

Discussion  of  Major  Issues 

Serf /on  685. 1 00    The  William  D.  Ford 
Federal  Direct  Loan  Program 

Section  685.W0(a)(ll 

Comments:  None. 

Discussion:  Recent  amendments  to  the 
HEA  were  included  in  the  Improving 
America's  Schools  Act  of  1994  and 
enacted  into  law  on  October  20. 1994. 
These  changes  provide  that  the  name  of 
the  program  authorized  by  Part  D  of  the 
HEA  shall  be  referred  to  as  the  "William 
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D.  Ford  Federal  Direct  Loan  Program." 
Thus,  the  "Federal  Direct  Student  Loan 
Program"  has  been  renamed  the 
"William  D.  Ford  Federal  Direct  Loan 
Program."  However,  the  program  still 
will  be  cited  as  the  "Direct  Loan 
Program"  within  these  regulations. 
Further,  the  loan  program  previously 
referred  to  as  the  "Federal  Direct 
Stafford  Loan  Program"  has  been 
renamed  the  "Federal  Direct  Stafford/ 
Ford  Loan  Program"  and  loans  made 
under  this  program  will  continue  to  be 
cited  as  "Direct  Subsidized  Loans."  The 
loan  program  previously  referred  to  as 
the  "Federal  Direct  Unsubsidized 
Stafford  Loan  Program"  has  been 
renamed  the  "Federal  Direct 
Unsubsidized  Stafford/Ford  Loan 
Program"  and  loans  made  under  this 
program  will  continue  to  be  cited  as 
"Direct  Unsubsidized  Loans." 

Changes:  Section  685.100  reflects 
programmatic  name  changes,  including 
the  "William  D.  Ford  Federal  Direct 
Loan  Program,"  formerly  known  as  the 
"Federal  Direct  Student  Loan  Program;" 
the  "Federal  Direct  Stafford/Ford  Loan 
Program,"  formerly  known  as 
the"Federal  Direct  Stafford  Loan 
Program;"  and  the  "Federal  Direct 
Unsubsidized  Stafford/Ford  Loan 
Program,"  formerly  known  as  the 
"Federal  Direct  Unsubsidized  Stafford 
Loan  Program." 

Sections  685.100(a)(1)  and  685.100(a)(4) 

Comments:  Commenters  believed  that 
§  685.100(a)(1)  should  specify  that 
interest  is  paid  on  a  Direct  Subsidized 
Loan  by  the  Secretary  only  if  that 
student  is  eligible  for  these  interest 
payments  on  the  loan.  These 
commenters  also  stated  that 
§  685.100(a)(4),  concerning 
consolidation  loans,  should  be  modified 
to  state  the  party  responsible  for  interest 
payment  during  periods  of  in-school, 
grace,  or  deferment  status  of  the 
borrower. 

Discussion:  The  Secretary  believes 
that  the  regulations  provide  sufficient 
distinction  between  Direct  Subsidized 
and  Direct  Unsubsidized  loans.  Section 
685.215  clearly  distinguishes  between 
Direct  Subsidized  and  Direct 
Unsubsidized  Consolidation  Loans. 

Changes:  None. 

Section  685.100(b) 

Comments:  Many  commenters  stated 
that  in  the  FFEL  Program  regulations,  34 
CFR  682.100.  Federal  loans  such  as 
Stafford,  SLS,  PLUS,  and  Consolidation 
Loans  do  not  incorporate  the  term 
"Federal"  in  their  names.  However, 
within  the  Direct  Loan  Program  and 
General  Provisions  regulations,  the  term 
"Federal"  is  used  when  describing  these 


loans.  These  commenters  stated  that  the 
wording  must  be  consistent  throughout 
all  Department  regulations. 

Discussion:  The  Secretary  notes  the 
comments  regarding  use  of  program 
names. 

Changes:  The  Secretary  intends  to 
make  futiu^  modiHcations  to  the  FFEL 
regulations  to  ensure  consistency  in  use 
of  program  names. 

Section  685.101  Participation  in  the 
Direct  Loan  Program 

Section  685.101(a)(2) 

Comments:  Many  commenters 
supported  the  provision  allowing 
schools  to  participate  simultaneously  in 
both  the  Direct  Loan  and  FFEL 
Programs.  However,  some  of  these 
commenters  recommended  that  an 
institution,  not  the  Secretary,  determine 
its  level  of  participation  in  the  two 
programs.  These  commenters  expressed 
concern  that  the  NPRM  would  limit  an 
institution's  choice  by  subjecting  an 
institution's  participation  in  both 
programs  to  the  Secretary's  approval. 

Discussion:  The  language  contained  in 
§  685.101(a)(2)  allows  an  institution  the 
choice  of  determining  its  level  of 
participation  in  the  Direct  Loan 
Program.  During  the  first  year  of  the 
Direct  Loan  Program,  some  schools  have 
chosen  to  participate  in  both  programs 
and  no  school's  requested  level  of 
participation  was  denied  or  modified  by 
the  Secretary.  However,  the  Secretary 
will  continue  to  retain  the  authority  to 
approve  such  participation  to  ensure  a 
smooth  transition  from  the  FFEL 
Program  to  the  Direct  Loan  Program. 

Changes:  None. 

Section  685. 1 02    Definitions 
Section  685.102(a)(1) 

Comments:  A  commenter  noted  an 
apparent  inconsistency  in  the  law 
regarding  stepparents  that  limits  the 
loan  assistance  available  to  a  dependent 
student.  The  commenter  believed  that 
because  the  law  requires  that,  in  certain 
circumstances,  the  income  of 
stepparents  must  be  used  to  calculate 
the  expected  family  contribution,  the 
Secretary  should  explicitly  provide  that 
stepparents  would  be  eligible  to  obtain 
Direct  PLUS  loans.  The  commenter 
asked  that  the  Secretary  provide 
clarification. 

Discussion:  A  "parent"  is  deflned  in 
34  CFR  668.2(b)  as  a  student's  natural  or 
adoptive  mother  or  father,  or  a  student's 
legal  guardian  who  has  been  appointed 
by  a  court  and  who  is  specifically 
required  by  the  court  to  use  his  or  her 
own  resources  to  support  the  student.  A 
stepparent  cannot  be  a  student's  natural 
mother  or  father,  but  may  be  a  student's 


adoptive  mother  or  father,  or  the 
student's  legal  guardian.  However,  if  the 
stepparent  is  not  legally  considered  to 
be  the  student's  adoptive  mother  or 
father,  or  the  student's  legal  guardian, 
the  stepparent  is  not  an  eligible 
borrower  in  either  the  Direct  or  FFEL 
PLUS  Program  for  that  student. 
Changes:  None. 

Section  685.102(b) 

Comments:  One  commenter  noted 
that  the  Direct  Loan  Program  regulations 
varied  from  the  FFEL  Program 
requirement  of  three  "reasonable  and 
aiTordable"  payments  for  borrowers  to 
be  eligible  to  consolidate  defaulted 
loans. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  the  terms  for 
defaulted  FFEL  and  Direct  Loan 
borrowers  who  wish  to  obtain  a 
consolidation  loan  should  be  the  same. 
For  the  sake  of  consistency,  defaulted 
borrowers  who  do  not  wish  to  repay 
under  ICR  will  be  required  to  maike 
three  payments  prior  to  consolidation. 
Similarly,  the  Secretary  intends  that 
borrowers  who  do  not  make  any 
payments  prior  to  consolidation  should 
be  allowed  to  change  out  of  the  ICR  plan 
after  makingthree  payments. 

C/ionges;  The  definition  of 
"satisfactory  repayment  arrangement" 
in  §  685.102(b)  is  revised  to  provide  that 
three  consecutive,  voluntary,  full 
monthly  payments  on  a  defaulted  loan 
satisfy  the  requirements  of  "satisfactory 
repayment  arrangements"  for  the 
purposes  of  consolidation. 

Section  685.210(b)(l)(i)  is  revised  to 
require  a  defaulted  ICR  borrower  to 
make  three  monthly  payments  in  order 
to  change  to  another  repayment  plan. 
Section  685.210(b)(l)(ii)  is  added  to 
provide  that  a  defaulted  ICR  borrower 
who  is  not  required  to  make  payments 
must  actually  make  three  reasonable 
and  affordable  payments  in  order  to 
change  to  another  Direct  Loan 
repayment  plan. 

Comments:  A  number  of  commenters 
requested  a  clarification  of  the 
definition  of  "consortium".  Commenters 
noted  that  the  definition  states  that  for 
schools  in  a  consortium,  the 
communication  is  between  the  Secretary 
and  a  single  point.  Commenters  asked 
whether  "the  communication"  refers  to 
all  contracts,  policy  information  and 
compliance  reports  or  to  borrower- 
specific  loan  information  only. 

Discussion:  All  electronic 
communication  will  be  through  the 
main  contact  in  the  consortium 
agreement;  the  Secretary  may  send  other 
communication  materials  directly  to 
individual  institutions  within  the 
consortium.  As  noted  in  the  definition. 
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each  school  must  sign  a  participation 
agreement  with  the  Secretary,  and  is 
held  responsible  for  the  administration 
of  the  Program. 

Changes:  The  definition  of 
"consortium"  is  amended  to  clarify  that 
the  electronic  communication  between 
the  Secretary  and  the  schools  in  a 
consortium  is  chaimeled  through  a 
single  point. 

Comments:  Commenters  pointed  out 
that  the  definition  of  estimated  financial 
assistance  is  not  comparable  to  the 
definition  in  the  FFEL  Program 
regulations. 

Discussion:  The  Secretary  agrees  that 
the  definition  of  estimated  financial 
assistance  in  the  FFEL  Program 
regulations  differs  from  the  language  in 
the  Direct  Loan  NPRM.  Therefore,  the 
Secretary  has  made  revisions  to  this 
section  in  both  these  regulations  and  the 
FFEL  final  regulations  to  simpUfy  and 
clarify  the  definition  of  estimated 
financial  assistance. 

Changes:  The  introductory  paragraph 
of  the  definition  of  estimated  financial 
assistance  has  been  revised;  paragraphs 
(i),  (ix)  and  (x)  have  been  deleted;  and 
paragraph  (viii)  has  been  revised. 

685.200    Borrower  Eligibility 
Section  685.200(a) 

Comments:  Many  commenters 
suggested  that  the  Secretary  should 
clarify  if  a  borrower  must  apply  for  a 
Direct  Subsidized  Loan  before  he  or  she 
may  apply,  and  be  determined  eligible 
for,  a  Direct  Unsubsidized  Loan.  Also, 
the  commenters  suggested  that  the 
Department  clarify  that  a  borrower  with 
need  for  less  than  $200  should  not  be 
required  to  apply  for  a  Direct 
Subsidized  Loan. 

Discussion:  The  Secretary  does  not 
have  the  authority  to  set  a  minimum 
borrowing  amount  on  a  Direct 
Subsidized  Loan,  nor  does  the  Secretary 
have  the  authority  to  require  a  borrower 
to  apply  for  a  Direct  Subsidized  loan 
before  die  borrower  applies  for  a  Direct 
Unsubsidized  loan.  It  should  be  noted, 
however,  that  a  student  applies  for  both 
Direct  Subsidized  and  Unsubsidized 
Loans  by  completing  the  Free 
Application  for  Federal  Student  Aid. 
Based  on  that  application,  a  school 
determines  student  eligibility  for  a 
Direct  Subsidized  Loan  prior  to 
determining  any  Direct  Unsubsidized 
Loan  amount.  Further,  an  institution 
may  establish  a  minimum  loan  amount. 

Changes:  None. 

Section  6a5.200(b)(7) 

Comments:  Many  commenters 
suggested  that  the  Secretary  require  a 
parent  with  an  adverse  credit  history  to 


document  extenuating  circimistances  to 
establish  eligibility  for  the  loan,  even  if 
the  borrower  obtained  an  endorser  who 
did  not  have  an  adverse  credit  history. 
The  commenters  argued  that  if  this 
requirement  were  not  included  in  the 
final  regidations.  many  Direct  PLUS 
Loans  would  go  into  default. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  a  borrower  who 
has  an  adverse  credit  history  may  have 
an  increased  risk  of  defaulting  on  a  loan 
than  a  borrower  without  an  adverse 
credit  history.  However,  the  Secretary 
does  not  believe  that  documenting 
extenuating  circumstances  writh  respect 
to  a  borrower's  adverse  credit  history  is 
the  only  way  to  reduce  such  risk.  The 
Secretary  beUeves  that  requiring  a 
borrower  with  an  adverse  credit  history 
to  obtain  an  endorser  who  does  not  have 
an  adverse  credit  history  is  an  effective 
way  to  reduce  the  incidence  of  defauh. 
In  the  event  that  the  borrower  defaults, 
the  endorser  would  be  required  to  repay 
the  loan.  Therefore,  the  Secretary  is 
providing  a  borrower  with  an  adverse 
credit  history  two  options  to  establish 
eligibility  for  a  Direct  PLUS  Loan:  (1) 
document  to  the  satisfaction  of  the 
Secretary  that  extenuating 
circumstances  exist,  or  (2)  obtain  an 
endorser  who  does  not  have  an  adverse 
credit  history.  This  provision  is  the 
same  as  the  applicable  FFEL  Program 
regulation. 

Section  685.200(c) 

Comments:  Several  commenters 
suggested  that  the  regulations  address 
eligibility  of  defaulted  FFEL,  Direct 
Loan,  and  Perkins  borrowers. 

Discussion:  The  Direct  Loan  Program 
regulations  are  comparable  to  the  FFEL 
Program  regulations,  which  also  do  not 
address  the  eligibility  of  defaulted 
Perkins  borrowers  (see  34  CFR 
682.201(a)).  The  eligibility  of  defaulted 
Perkins  borrowers  is  addressed  in  34 
CFR  668.7(e)  of  the  General  Provisions 
regulations. 

Changes:  None. 

Section  685.201     Obtaining  a  Loan 
Section  685.201     General 

Comments:  Many  commenters 
suggested  that  the  Secretary  disclose  to 
the  borrower  upon  disbursement  of  the 
loan,  borrower-specific  terms  such  as 
loan  fees  retained,  net  balance,  interest 
rate,  total  debt,  as  well  as  the  name, 
address  and  phone  number  of  the  Direct 
Loan  Servicing  Center. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  it  is  important  that 
a  borrower  receive  such  information 
with  respect  to  his  or  her  debt  when  a 
loan  is  disbursed,  and  makes  such  a 
disclosure  with  each  disbursement. 


Changes:  None. 

Section  685.202    Charges  for  Which 
Direct  Loan  Program  Borrowers  Are 
Responsible 

Section  685.202(e) 

Comments:  Some  commenters 
expressed  concern  that  the  collection 
formula  prescribed  by  34  CFR  30.60 
results  in  unreasonable  collection  fees. 
The  commenters  suggested  that  the 
Department  limit  collection  costs  to 
those  costs  actually  incurred,  provided 
those  charges  are  reasonable. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters  that  the 
collection  costs  prescribed  by  34  CFR 
30.60  are  unreasonable.  This  regulation, 
which  uses  a  formula  to  determine 
average  collection  costs,  is  consistent 
with  the  Federal  Claims  Collection 
Standards,  4  CFR  Part  101.  et  seq.  Those 
standards  require  the  Secretary  to 
recover  his  costs  in  collecting  a 
delinquent  debt.  The  Department  does 
not  charge  a  borrower  the  actual  costs 
incurred  in  collecting  his  or  her  loan. 
These  costs  may  not  only  exceed  the 
thresholds  prescribed  by  34  CFR  30.60, 
but  in  the  case  of  certain  low  balance 
loans,  may  be  greater  than  the 
outstanding  balance  of  the  loan.  The 
Secretary  believes  that  the  formula 
provided  by  34  CFR  30.60  provides  a 
reasonable  measure  of  collectior  costs 
that  should  be  charged  on  a  defaulted 
loan. 

Changes:  None. 

Comments:  Commenters  noted  that 
the  fees  charged  to  borrowers  under 
§  685.202(e)  must  be  the  same  as  those 
chained  under  the  FFEL  Program. 

Discussion:  The  maximum  fees  and 
charges  that  can  be  charged  in  the  Direct 
Loan  Program  are  the  same  as  those 
authorized  for  the  FFEL  Program 

Changes:  None. 

Section  685.203    Loan  Limits 

Sections  685.203(a)-lc) 

Comments:  Many  commenters 
suggested  that  the  Secretary  permit  a 
school  to  use  a  student's  satisfactory 
academic  progress  to  determine  if  a 
student's  loan  amount  should  be 
prorated.  Many  of  the  commenters 
argued  that  determining  if  proration  is 
needed  is  unreasonably  complicated. 
Many  of  the  commenters  argued  that 
satisfactory  academic  progress  is  an 
appropriate  means  to  measure  if  a 
student  needs  additional  time  to 
complete  an  educational  program  and 
suggested  that  a  financial  aid 
administrator  be  given  the  authority  to 
use  satisfactory  academic  progress  to 
determine  if  loan  proration  is  necessary. 
Other  commenters  suggested  that  a 
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school  should  be  pennitted  to  use  other 
means,  such  as  the  number  of  weeks  of 
enrollment  or  the  number  of  credit 
hours  in  the  student's  loan  period  to 
determine  if  loan  proration  is  necessary. 

Discussion:  The  Secretary  does  not 
have  the  authority  to  permit  a  school  to 
use  a  student's  sati.sfactory  academic 
progress  or  any  means  other  than  those 
expressly  provided  by  the  statute,  which 
are  reflected  in  the  regulations,  to 
determine  if  a  student's  loan  should  be 
prorated. 

Changes:  None. 

Section  685.204    Deferment 
Section  685.204(b)(3) 

Comments:  Two  commenters 
suggested  that  the  Secretary  provide 
automatic  economic  hardship 
deferments  to  borrowers  who  chose  the 
ICR  option  and  argued  that  ICR 
borrowers  should  not  be  required  to 
apply  for  the  economic  hardship 
deferment.  The  commenters  suggested 
that  the  economic  hardship  deferment 
be  granted  on  the  basis  of  ICR  income 
figures. 

Discussion:  The  Secretary  reminds  the 
conunenters  that  the  provisions  on 
economic  hardship  apply  to  all 
borrowers  regardless  of  which  plan  they 
choose  and  that  the  Secretary  is 
committed  to  providing  all  borrowers 
with  timely  information  regarding 
deferment  eligibility.  However,  because 
the  Secretary  has  additional  information 
about  ICR  borrowers,  he  will  faciUtate 
the  process  regarding  economic 
hardship  for  these  borrowers.  Based  on 
income  and  debt  information  (data 
elements  necessary  to  calculate  the  ICR 
amount)  for  ICR  borrowers,  the 
Secretary  will  counsel  borrowers  and, 
through  the  dissemination  of 
informational  materials,  will  make 
deferment  options  clear  to  these 
borrowers.  Due  to  statutory  differences 
between  the  information  used  for  the 
ICR  plan  and  the  economic  hardship 
deferment  provisions,  it  is  not  possible 
for  the  Socretary  to  make  "automatic" 
deferment  eligibility  determinations. 

Changes:  None. 

Comments:  A  commenter  suggested 
that  the  Secretary  include  in  the  final 
regulations  the  definition  of  economic 
hardship  that  was  included  in  the  notice 
of  proposed  rulemaking  for  the  FFEL 
Program  pubhshed  in  the  Federal 
Register  on  March  24. 1994  (59  FR 
14047).  Under  the  proposed  rule,  a 
borrower  would  be  omsidered  to  be 
experiencing  an  economic  hardship  if 
the  borrower  is  earning  no  more  than 
either  four  times  the  minimum  wage 
rate  or  the  poverty  level  and  whose 
payments  on  Federal  educational  loans 


are  at  least  20  percmt  of  the  borrower's 
monthly  disposable  income.  The 
commenter  also  suggested  that  the 
Secretary  extend  the  eligibility  for  in- 
school  defennoit  to  medical  interns  or 
residents. 

Discussion:  The  Secretary  believes 
that  the  expansion  of  economic 
hardship  as  requested  by  the  commenter 
could  make  a  bomnver  eUgibla  for  an 
eomomic  hardship  deferment  when  he 
or  she  is  not  experiencing  any  financial 
difficulties.  The  HEA  has  been  amended 
by  the  Improving  America's  Schools  Act 
of  1994  to  expand  the  definition  of 
economic  hardship  to  apply  to  a 
borrower  who  is  w<»king  full-time  and 
has  a  Federal  education  debt  burden 
that  equals  or  exceeds  20  percent  of 
such  borrower's  adjusted  gross  income, 
and  the  difference  between  the 
borrower's  adjusted  gross  income  and 
his  or  her  Federal  education  debt 
burden  is  less  than  220  percent  of  the 
greater  of  the  annual  earnings  of  an 
individual  earning  the  minimum  wage 
or  the  income  official  poverty  line 
applicable  to  a  family  of  two.  This 
provision  is  applicable  to  all  bcHTOwers 
under  the  Direct  Loan  Program.  Further, 
the  statute  does  not  provida  in-school 
deferment  eligibility  to  medical 
residents  and  interns. 

Changes:  The  definition  of  economic 
hardship  has  been  expanded  to 
incorporate  the  statutory  change.  A 
change  has  been  included  in  the  FFEL 
Program  regulations.  Section 
685.204(b)(3)(ii)  references  the 
apphcable  FFEL  Program  provision. 

Section  685.204(d) 

Comments:  A  commenter  suggested 
that  the  Secretary  extend  the  eligibility 
to  medical  students  to  defer  repayment 
on  Direct  Loans  if  they  received  FFEL 
Program  loans  prior  to  July  1, 1993. 

Discussion:  At  the  time  the  NPRM 
was  pubhshed,  the  Secretary  did  not 
have  the  authority  to  permit  a  Direct 
Loan  borrower  to  defer  repayment  based 
on  criteria  applicable  to  FFEL  Program 
loan  borrowers  who  borrowed  before 
July  1, 1993.  However,  on  October  20, 
1994,  the  Higher  Education  Act  of  1965 
was  amended  by  the  Improving 
America's  Schools  Act  of  1994,  to 
provide  that  a  Direct  Loan  borrower 
who  has  an  outstanding  balance  on  an 
FFEL  Program  loan  made  prior  to  July 
1, 1993  is  eligible  for  any  deferment 
available  to  FFEL  Program  borrowers 
that  were  in  effect  on  July  22. 1992. 

Changes:  A  change  has  been  made. 
The  regulations  have  been  amended  to 
provide  that  a  Direct  Loan  borrower 
who  has  an  outstanding  FFEL  Program 
loan  made  prior  to  July  1, 1993  is 
eligible  for  all  the  deferments  available 


to  FFEL  Program  borrowers  in  addition 
to  the  deferments  available  to  Direct 
Loan  borrowers. 

Section  685204(e) 

Comments:  A  number  of  commenters 
objected  to  the  Secretary's  pn^posal  to 
permit  a  borrower  who  consohdates 
FFEL  Program  loans  into  a  Direct 
Consolidation  Loan  to  defer  repayment 
on  the  Consolidation  Loan  under  all  the 
deferment  conditions  available  to  Direct 
Loan  borrowers  in  addition  to  all  of  the 
deferment  conditions  available  under 
the  FFEL  Program  (even  if  the  borrower 
was  not  previously  ehgibie  iat  all  of  the 
deferments  under  the  FFEL  Program). 
Many  commenters  stated  that  the 
deferment  conditions  should  be 
identical  for  the  Direct  Loan  and  FFEL 
Programs. 

Many  other  comnoenters  agreed  with 
the  Secretary's  proposal  to  provide  the 
same  deferments  to  borrowen  as  they 
have  under  the  FFEL  Program  in 
addition  to  the  Direct  Loan  Program 
deferments  because  it  maximizes  the 
deferments  available  to  the  IxHTower. 

Discussion:  The  Congress  specifically 
exempted  the  Federal  Direct 
Consolidation  Loan  Program  firom 
having  parallel  terms,  conditions,  and 
benefits  as  consolidation  loans  under 
the  FFEL  Program.  The  Secretary  has 
exercised  his  authority  to  set  the  terms, 
conditions,  and  benefits  for  Direct 
Consolidation  Loans  to  provide  that  a 
borrower  will  be  eligible  for  any 
deferment  benefits  for  which  he  or  she 
would  have  been  eligible  under  the 
FFEL  Program,  and  be  ehgibie  for 
deferments  available  to  otfier  Direct 
Loan  borrowers.  The  Secretary  believes 
that  it  is  appropriate  to  maximize  the 
deferment  benefits  for  which  a  borrower 
may  be  eligible  when  he  has  the 
authority  to  do  so.  Further,  as  a  result 
of  a  recent  statutory  amendment,  these 
deferment  benefits  are  the  same  as  those 
provided  by  Congress  for  borrowers 
under  the  Direct  Subsidized.  Direct 
Unsubsidized,  and  Direct  PLUS  Loans. 
The  Secretary  does  not  have  the 
authority  to  expand  the  deferment 
conditions  available  to  borrowers  who 
consolidate  loans  under  the  FFEL 
Program. 

Changes:  None. 

Section  685.205    Forbearance 
Section  685.205(a) 

Comments:  One  commenter  suggested 
that  if  a  borrower  fails  to  designate  a 
form  of  forbearance,  the  Secretary 
should  grant  cessation  of  payments. 

Discussion:  The  Secretary  believes 
there  is  no  need  to  prescribe  a  default 
to  a  particular  form  of  forbearance  to 
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address  cases  where  borrowers  fail  to 
designate  the  form  of  forbearance  they 
prefer.  The  borrower  will  be  required  to 
contact  the  Direct  Loan  Servicing  Center 
in  order  to  obtain  a  forbearance.  The 
Servicing  Center  will  provide  the 
borrower  with  adequate  information  to 
ensure  that  tl^p  borrower  understands 
his  or  her  options  under  forbearance. 
Furthenmore,  the  Servicing  Center  will 
be  very  flexible  on  a  month  to  month 
basis.  The  Servicing  Center  will  accept 
zero  payments,  partial  pajrments,  or 
interest  only  payments  bom  any 
borrower  in  forbearance;  the  borrower 
will  be  able  to  choose  to  pay  or  not  to 
pay  on  a  monthly  basis. 

C/ianges.-None. 

Comments:  Some  commenters 
suggested  that  the  Secretary  specify  in 
the  regulations  that  a  borrower  may 
receive  a  forbearance  if  he  or  she  is 
serving  in  a  position  that  would  qualify 
for  loan  forgiveness  under  34  CFR 
682.215. 

Discussion:  The  Secretary  agrees  with 
the  conunenters  that  a  borrower  is 
eligible  to  forbear  repayment  of  a  Direct 
Loan  if  he  or  she  qualifies  for  loan 
forgiveness  under  34  CFR  682.215. 

Changes:  A  change  has  been  made.  A 
new  paragraph  (5)  has  been  added  to 
§  685.205(a)  that  allows  a  borrower 
under  the  Direct  Loan  Program  to 
forbear  if  be  or  she  is  serving  in  a 
position  that  qualifies  for  loan 
forgiveness  under  34  CFR  682.215. 

Section  685.206    Borrower 
Responsibilities  and  Defenses 

Section  685.206(b)(1) 

Comments:  A  commenter  suggested 
that  the  proposed  requirement  for  a 
borrower  to  notify  the  Secretary  of  a 
change  of  address  be  removed.  The 
commenter  was  concerned  that 
disadvantaged  persons  could  easily  fail 
to  comply  with  the  requirement  because 
they  are  confronted  with  many 
requirements  to  report  various  types  of 
information  to  many  different  agencies. 
Another  commenter  proposed  that 
paragraph  {b)(l)  be  revised  to  eliminate 
duplication  and  unrealistic  expectations 
by  requiring  an  enrolled  borrower  to 
report  changes  in  name,  address, 
employer,  and  employer's  address  to  the 
school  instead  of  the  Secretary,  and  to 
require  the  borrower  to  report  address 
changes  to  the  Secretary  after  he  or  she 
is  no  longer  enrolled.  The  commenter 
also  suggested  that  there  is  no  need  for 
the  borrower  to  report  changes  in 
enrollment  status  to  the  school,  because 
the  school  already  has  this  information. 

Discussion:  The  Secretary  would  not 
be  able  to  effectively  collect  loans 
without  cnirrent  information  concerning 


a  borrower's  name,  address, 
employment,  and  student  status.  For 
this  reason,  it  is  imperative  that  the 
borrower  (who  is  the  best  source  of  this 
information)  ensure  that  the  Secretary  is 
informed  of  changes.  Requiring  students 
to  notify  their  schools  of  any  changes  in 
address  promotes  rapid  exchange  of 
information,  particularly  in  instances 
where  a  borrower  drops  out  of  school  or 
drops  below  half  time  enrolhnent.  This 
rapid  exchange  of  information  ensiues 
that  the  borrower  receives  prompt  exit 
counseling  and  guidance  on  entering 
repayment  well  before  the  first  payment 
is  due,  and  facilitates  a  school's 
calculation  and  return  of  a  refund,  if 
any.  At  some  institutions,  there  is  a 
delay  between  the  time  a  student 
changes  enrollment  status  and  the  time 
that  this  infonnation  is  made  available 
to  the  financial  aid  office. 
Changes:  None. 

Section  685.206(c) 

Comments:  Several  commenters 
supported  the  proposmi  language 
relating  to  borrower  defenses  because  it 
strikes  a  reasonable  balance  between  the 
needs  of  students  and  institutions. 
Commenters  stated  that  it  is  important 
that  a  system  be-established  to  assure 
that  valid  claims  are  processed, 
frivolous  claims  are  screened  out.  and 
schools  are  protected  from  Hability  if  a 
delay  in  bringing  the  claim  reduces  the 
school's  ability  to  access  evidence 
opposing  the  claim. 

Discussion:  The  Secretary  believes 
that  the  proposed  regulations  provide  an 
adequate  system  for  adjudicating  claims 
by  borrowers  that  have  a  defense  against 
repayment  of  a  loan  based  on  the  acts 
or  omissions  of  the  school.  The 
Secretary  notes  that  the  regulations 
identify  formal  proceedings  in  which 
borrowers  may  raise  the  acts  or 
omissions  of  the  school  as  a  defense 
against  collection  of  the  loan.  The 
Secretary  does  not  believe  that  these 
proceedings  will  be  used  by  borrowers 
to  raise  frivolous  appeals.  Moreover, 
schools  are  further  protected  from 
frivolous  claims  by  the  requirement  that 
the  Secretary  initiate  a  second 
proceeding  to  enforce  a  liability  against 
the  school. 

Changes:  None. 

Comments:  One  commenter  stated 
that  the  Department  should  recognize 
that  defenses  against  collection  of  a  loan 
based  on  abuses  by  schools  must  be 
preserved.  Another  commenter 
suggested  that  further  clarification  is 
needed  to  determine  what  is  meant  by 
the  reference  to  an  act  or  omission  by 
the  school  that  would  give  rise  to  a 
cause  of  action  under  state  law.  The 
commenter  suggests  that  this  language 


encourages  spurious  attempts  by 
borrowers  to  assert  claims  against  an 
institution. 

Discussion:  The  proposed  regulations 
reflect  the  Secretary's  view  that  an  act 
or  omission  of  the  school  may,  under 
certain  circumstances,  be  a  defense 
against  collection  of  a  loan.  The 
Secretary  believes  that  the  reference  in 
the  regulation  to  "an  act  or  omission  of 
the  school  that  would  give  rise  to  a 
cause  of  action  under  state  law" 
provides  an  acceptable  interim  standard 
for  resolving  claims  in  this  area.  In  the 
preamble  to  the  proposed  rules,  the 
Secretary  committed  to  working  with 
interested  parties  to  develop  revised 
regulations  for  borrower  defenses  that 
would  provide  further  detailed  guidance 
in  this  area. 

Changes:  None. 

Comments:  A  number  of  commenters 
who  participate  in  the  FFEL  Program 
stated  that  they  were  concerned  that 
institutional  exposure  to  potential 
liability  in  the  FFEL  Prop^m  could  be 
increased  as  the  Department  attempts  to 
address  an  alleged  problem  of  higher 
potential  institutional  liability  in  the 
Direct  Loan  Program.  TTiese  commenters 
also  stated  that  schools  with  no  history 
of  abuse  should  not  be  subject  to 
increased  regulation  as  the  Direct  Loan 
Program  is  implemented. 

Discussion:Th.e  commenters'  claim 
that  schools  may  be  subject  to  greater 
liabilities  in  the  Direct  Loan  Program 
than  in  the  FFEL  Program  is  inaccurate. 
Schools  in  both  programs  face 
essentially  the  same  risk  of  liabilify. 
Similarly,  the  commenters'  suggestion 
that  the  Direct  Loan  Program  will  result 
in  increased  regulation  of  schools  is 
incorrect.  In  fact,  these  final  regulations, 
in  many  cases,  reduce  the  burdens  on 
schools,  and  the  Secretary  is  applying 
many  of  these  changes  to  the  FFEL 
Program  as  appropriate. 

Changes:  None. 

Comments:  Some  commenters 
supported  the  Secretary's 
announcement  in  the  preamble  to  work 
with  interested  parties  to  develop 
regulations  for  borrower  defenses  that 
would  apply  to  both  the  Direct  Loan 
Program  and  the  FFEL  Program.  These 
commenters  urged  the  Secretary  to 
structure  the  discussions  under  a 
negotiated  rulemaking  process  and 
identified  particular  representatives  for 
the  process.  Some  of  these  commenters 
suggested  that  the  Secretary  issue  rules 
for  both  programs  in  this  area  by 
December  1. 1994  to  take  effect  on  July 
1. 1995. 

Discussion:  In  the  preaml  le  to  the 
NPRM,  the  Secretary  stated  that  he 
would  work  with  interested  parties  to 
develop  further  regulations  for  borrower 
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defenses.  The  Secretary  has  not  yet 
determined  what  process  will  be  used 
for  the  development  of  those 
regulations.  However,  the  Secretary  will 
ensure  that  interested  parties  are  invited 
to  participate  in  the  process.  As  the 
preamble  also  noted,  however,  the 
regulations  that  will  be  developed  will 
apply  to  the  1996-97  and  subsequent 
academic  years.  The  Secretary 
concluded  that  there  was  not  sufficient 
time  to  consult  with  interested  parties 
and  issue  final  regulations  by  December 
1,1994. 

Changes:  None. 

Conuaents:  One  comroenter  requested 
clarification  of  the  effective  date  of  the 
various  borrower  defense  provisions  in 
the  regulations.  The  commenter 
recommended  that  the  regulations  in 
effect  at  the  time  the  defense  is  raised 
be  deemed  the  operative  regulations. 

Discussion:  The  Secretary  believes 
that  the  issue  of  the  effective  date  of  the 
borrower  defense  provisions  should  be 
resolved  during  the  process  for 
developing  final  borrower  defense 
provisions  for  both  the  FFEL  Program 
and  the  Direct  Loan  Program.  Until  final 
borrower  defense  provisions  are  issued, 
the  Secretary  intends  to  apply  the 
regulations  in  effect  at  the  time  the 
borrower  asserts  the  defense  against 
repayment.  *" 

Changes:  None. 

Comments:  One  commenter  stated 
that  the  FFEL  Program  promissory  note 
only  permits  a  borrower  to  assert  a 
defense  against  repayment  of  a  loan 
received  for  attendance  at  a  "for  profit" 
school  that  has  a  business  relationship 
with  the  lender  and  suggested  that  the 
same  rule  should  apply  to  the  Direct 
Loan  Program. 

Discussion:  The  comment  reflects  a 
misunderstanding  of  the  language  in  the 
FFEL  Program's  common  promissory 
note.  That  promissory  note  includes  a 
provision  that  reflects  the  requirements 
of  the  Federal  Trade  Commission's 
"Holder  Rule".  The  FTC  only  regulates 
"for  profit"  entities  and  the  promissory 
note  provision  reflects  that  limitation. 
However,  the  promissory  note  also 
specifically  provides  that  applicable 
State  law  may  provide  for  certain 
borrower  rights,  remedies  and  defenses 
in  addition  to  those  stated  in  the  note. 
Thus,  contrary  to  the  commenter's 
suggestion,  the  promissory  note  does 
not  prohibit  borrowers  from  asserting  a 
defense  against  repayment  of  a  loan 
received  for  attendance  at  a  not-for- 
profit  school. 

Changes:  None. 


Section  685.207    Obligation  to  Repay 
Section  685.207(aKl) 

Comments:  Another  commenter 
wanted  assurance  that  fees  and 
collection  costs  charged  under  the 
Direct  Loan  Program  would  be  adequate 
to  ensure  "aggressive  collection  of 
FDSLP  loans". 

Discussion:  The  Secretary  will 
implement  efTective  collection 
procedures.  Similarly,  the  Secretary 
intends  to  assess  collection  fees  in 
accordance  with  the  guidelines 
provided  in  the  regulations,  which  are 
the  same  as  for  the  FFEL  Program. 

Changes.Vlone. 

Section  685.207(b)(4) 

Comments:  One  commenter  suggested 
that  §  685.207(b)(4)  be  revised  to  state 
that,  in  the  event  that  the  effective 
interest  rate  increases  and  causes  an 
increase  in  the  repayment  period  or 
fixed  monthly  payment  amount,  the 
Secretary  will  advise  the  borrower  of  the 
change  and  notify  the  borrower  of  the 
right  to  select  a  different  repayment 
plan. 

Discussion:  Prior  to  entering 
repayment,  borrowers  will  be  given 
information  on  all  the  repayment  plans 
available  luder  the  Direct  Loan 
Program;  information  provided  will 
inclijde  information  on  possible  changes 
in  interest  rates  and  possible  resulting 
changes  in  the  number  of  payments  or 
fixed  monthly  amount  of  payments. 
Borrowers  %vill  be  notified  of  changes  in 
interest  rates  and  the  impact  of  the 
changes  on  an  annual  beisis.  On  the 
notification,  a  borrower  will  be 
instructed  that  he  or  she  may  opt  to 
repay  at  the  new  increased  or  decreased 
monthly  repayment  amount,  or  choose 
to  take  no  action.  If  the  borrower  does 
not  opt  to  repay  the  adjusted  monthly 
payment  amount,  the  term  of  the  loan 
will  automatically  be  adjusted. 

Changes:  None. 

Section  685.207(b)-(d) 

Comments:  Several  commenters 
requested  that  the  regulations  provide 
specific  time  frames  for  the  first 
payment  due  date  on  Direct  Subsidized 
Loans,  Direct  Unsubsidized  Loans,  and 
Direct  PLUS  Loans.  Commenters 
suggested  that  Direct  Subsidized  Loans 
and  PLUS  Loans  require  a  first  payment 
due  date  of  60  days  following  the  first 
day  that  the  repayment  period  begins 
and  that  Direct  Unsubsidized  Loans 
require  a  first  payment  due  date  of  45 
days  following  the  first  day  that  the 
repayment  period  begins.  Other 
commenters  recommended  establishing 
due  dates  of  45  days  following  the  first 
day  that  the  repayment  period  begins  for 


Direct  Subsidized  and  Direct 
Unsubsidized  Loans. 

Discussion:  Under  the  Direct  Loan 
Program,  the  Servicing  Center  notifies 
the  borrower  when  the  first  payment  is 
due;  this  date  may  vary  for  individual 
borrowers,  depending  upon  when  the 
borrower  enters  repayment  in  the 
Servicing  Center's  biUing  cycle. 
Payments  will  typically  be  due  within 
60  days  from  the  date  the  borrower 
enters  repayment. 

Such  obligations  are  "regulated"  by 
contract  terms  with  the  Direct  Loan 
servicing  entities,  rather  than  in  federal 
regulations,  because  the  Secretary  is  not 
obligated  under  the  due  diligence 
requirements  that  require  first  payment 
due  dates  for  lenders. 

Changes:  None. 

Section  685.207(c)(3) 

Comments:  A  conunenter  suggested 
that  §  685.207(c)(3)  should  be  revised  to 
clarify  that  interest  begins  to  accrue  on 
a  Direct  Unsubsidized  Loan  on  the  day 
the  first  installment  is  disbursed.  This 
revision  would  make  this  section 
consistent  with  §  685.207(d)  that 
specifies  when  interest  begins  to  accrue 
on  a  Direct  PLUS  Loan. 

Discussion:  The  commenter  is  correct 
in  noting  that  interest  begins  to  accrue 
on  a  Direct  Unsubsidized  Loan  on  the 
day  the  first  installment  is  disbursed. 

Changes:  A  sentence  has  been  added 
to  §  685.207(c)(3)  stating  that  interest 
begins  to  accrue  on  the  day  the  first 
installment  is  disbursed. 

Section  685.207(f) 

Comments:  A  number  of  commenters 
also  noted  that  the  regulations  should 
clarify  the  time  at  which  a  grace  period 
begins  for  students  enrolled  in 
correspondence  programs. 

Discussion:  The  commenters  are 
correct  in  noting  that  the  NPRM  did  not 
clarify  the  time  at  which  a  grace  period 
begins  for  students  enrolled  in 
correspondence  programs. 

Changes:  Section  685.207(0  has  been 
added  to  specify  the  time  at  which  a 
grace  period  begins  for  students 
eivolled  in  correspondence  programs. 

Section  685.208    Repayment  Plans 

Comments:  Some  commenters  befieve 
that  FFEL  repayment  options  should  be 
expanded.  Several  commenters 
suggested  that  the  Secretary  meet  with 
the  FFEL  community  to  explore  how 
FFEL  repayment  options  might  be 
expanded. 

Discussion:  The  HEA  establishes  the 
repayment  plans  available  under  the 
Direct  Loan  and  FFEL  Programs.  Under 
FFEL,  Consolidation  loan  borrowere  are 
able  to  receive  extended  repayment 


plans  (repayment  periods  that  are  longer 
than  10  years)  if  they  qualify  on  the 
basis  of  outstanding  loan  balances; 
however,  in  all  other  instances,  the 
statute  restricts  FFEL  Program  loans  to 
10-year  terms,  excluding  periods  of 
defermMit  and  forbearance. 
Changes:  None. 

Comments:  Several  commenters 
stated  that  the  loan  repa)anent  options 
seem  complex  and  should  be  simplified. 
Some  of  these  commenters  believed  that 
it  may  be  possible  to  eliminate  some  of 
the  repayment  plans. 

Other  commenters  supported  the 
number  of  repayment  plans  oflered  and 
supported  the  ability  of  borrowers  to 
switch  repayment  plans  as  needed. 

Discussion:  The  HEA  authorizes  four 
repaymait  plans  for  the  Direct  Loan 
Program:  the  standard,  graduated, 
extended,  and  ICR  plans.  Additionally, 
the  HEA  authorizes  the  Secretary  to 
create  alternative  repayment-plans  on  a 
case-by-case  basis  if  the  other  plans  do 
not  meet  a  borrower's  needs.  The 
Secretary  believes  that  this  range  of 
repayment  plans  is  very  important  and 
will  allow  borrowers  to  choose  how  to 
best  repay  based  on  their  personal 
financial  circumstances.  As  required  by 
law.  this  regulation  establishes  the 
specific  rules  for  these  repayment  plans. 
"The  Secretary  will  provide  explanatory 
materials  to  borrowers  that  will  clearly 
explain  the  differences  among  the 
repayment  plans  in  easy  to  understand 
terms. 
Changes:  None 

Comments:  A  number  of  commenters 
also  suggested  comparability  with  FFEL 
by  modifying  §  685.208(b)(4),  {c)(4j,  and 
(d)(3)  to  state  that  a  forbearance  will  be 
granted  to  a  borrower  for  a  period  of  up 
to  three  in  years  accordance  with 
§685.205lb)(7). 

Discussion:  Section  685.205(b)(7) 
provides  for  forbearance  for  a  period  of 
up  to  three  years  in  cases  where  the 
effect  of  a  variable  interest  rate  on  a 
fi.xed-amoont  or  graduated  repayment 
schedule  causes  the  extension  of  the 
maximum  repayment  term.  This 
provision  appUes  to  standard,  extended, 
and  graduated  repayment  plans. 
Changes:  None. 

Section  685.206(a) 

Comments:  Some  commenters 
expressed  concern  that  Direct  Loan 
borrowers  will  not  be  given  adequate 
counseling  about  repayment  options 
and  consolidation  loans,  hi  particular, 
the  commraiters  were  concerned  that 
students  may  choose  the  ICR  plan 
without  understanding  the 
consequences  of  interest  accrual  if  their 
payments  are  smaller  than  the  interest 
that  accrued. 
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Discussion:  The  Secretary  beUeves 
that  providing  clear  information  to 
borrowers  on  repayment  and 
consoUdation  options  is  essential  to  the 
success  of  the  Direct  Loan  program.  In 
section  685.304(b).  schools  are  required 
to  conduct  in-person  exit  counseling  for 
Direct  Loan  borrowers.  Schools  are  also 
required  to  provide  information  on 
repayment  options,  including  ICR  and 
loan  consolidation,  as  part  of  their  exit 
counseling  to  borrowers. 

In  the  Direct  Loan  Program,  borrower 
coimseling  begins  immediately  and  is  a 
continuous  process.  The  Secretary, 
through  the  Direct  Loan  Servicing 
Center,  will  send  a  letter  to  the  student 
after  each  disbursement.  Borrowers  with 
Direct  Unsubsidized  Loans  will  receive 
quarterly  statements  while  they  are  in 
school,  before  repayment  begins.  In 
addition,  the  Department  has  developed 
an  exit  counseling  video,  exit 
counseling  brochure,  and  repayment 
brochure  to  inform  borrowers  about  loan 
repayment  options  prior  to  entering 
repayment.  Further,  every  borrower  will 
receive  individualized  counseling 
materials  explaining  the  four  repayment 
plans  and  showing  how  much  the 
borrower  would  repay  monthly  and  over 
the  life  of  the  loan.  While  in  repayment, 
borrowers  will  receive  an  annual 
statement  informing  them  of  applicable 
interest  rates  and  advising  them  to 
consider  a  different  repayment  plan  if 
their  circumstances  have  changed.  The 
Servicing  Center  will  act  as  a  single 
point  of  contact  for  borrowers  in 
repayment  inihe  Direct  Loan  Program. 
The  Secretary  has  obtained  and  will 
continue  to  welcome  input  bxjm 
members  of  the  higher  6Klucation 
community  in  the  development  of 
borrower  information  materials. 
Changes:  None. 
Comments:  One  commenter 
recommended  that  the  Secretary  allow 
PLUS  borrowers  with  loans  for  two  or 
more  children  to  choose  a  different 
repayment  option  for  each  child's  loans. 

Discussion:  For  purposes  of  program 
simplicity,  the  Secretary  has  decided 
that  all  PLUS  loans  obtained  by  one 
borrower  must  be  repaid  under  one 
plan.  If  a  parent  has  a  cash  flow 
problem,  the  borrower  can  easily  switch 
to  another  repayment  option  that  will 
reduce  current  pa>Tnents. 
Changes:  None. 

Comments:  Chie  commenter  asked 
how  the  Secretary  would  calculate 
repayment  periods  if  a  borrower  obtains 
a  Direct  Consolidation  Loan  consisting 
of  a  Direct  PLUS  ConsoUdation  Loan 
and  a  Direct  Subsidized  and/or  Direct 
Unsubsidized  Consolidation  Loan,  and 
pays  these  loans  under  different 
repayment  plans.  The  commenter 


wanted  to  know  if  the  aggregate  loan 
balance,  or  the  separate  loan  balances 
for  the  PLUS  and  other  loans  would  be 
used  to  determine  the  length  of  the 
repayment  period  for  each  loan's 
payment  plan. 

Discussion:  The  commenter  is  correct 
in  noting  that  a  borrower  may  choose  to 
repay  Direct  PLUS  Loans  separately 
from  student  loans.  If  the  borrower 
chooses  to  repay  either  the  PLUS  or 
student  loans  under  the  graduated  or 
extended  plans,  the  Secretary  would  use 
the  aggregate  balance  of  all  loans  to 
calculate  the  repayment  periods  for  each 
of  the  components  of  the  Direct 
Consolidation  Loan.  This  policy  is 
consistent  with  the  pohcy  in 
§  685.215(iK2),  which  states  that  the 
repayment  periods  for  graduated  and 
extended  repayment  plans  on 
consolidation  loans  will  be  calculated 
on  the  basis  of  all  education  loans, 
including  certain  loans  that  are  not 
eligible  for  consolidation.  However,  if 
the  borrower  chooses  to  repay  the 
student  loans  under  the  ICR  plan,  only 
those  loans  repaid  under  KK  will  be 
used  to  calculate  the  payback  rate. 
Changes:  None. 

Sections  685.208(b)(3)  and  (c)(3) 

Comments:  A  number  of  commenters 
noted  that  §  685.208(b)(3)  and 
685.208(c)(3)  should  be  revised  to 
reference  an  annual  payment  of  $600. 
rather  than  a  monthly  minimum 
payment  of  $50.  in  order  to  be 
consistent  with  the  wording  of  the 
statute  and  to  ensure  comparability  to 
FFEL  regulations. 

Discussion:  A  $50  minimum  payment 
amount  is  equivalent  to  a  $600  annual 
minimum  repayment  The  difference  in 
language  does  not  reflect  a  difference  in 
the  terms  of  the  two  loan  programs. 

Changes:  None. 

Section  685.208(d) 

Comments:  Some  commenters 
suggested  offering  to  borrowers  a  series 
of  graduated  payment  options  with 
terms  that  are  tied  to  the  size  of  the 
borrowers'  debt.  These  commenters 
recommended  that  the  maximum 
repayment  period  for  the  graduated 
repayment  plan  be  shortened  to  15 
years. 

Discussion:  The  Secretary  behoves 
that  the  terms  of  the  graduated 
repayment  plan  should  be  tied  to  the 
size  of  the  borrower's  debt  and  has 
designed  a  graduated  repayment  plan  in 
which  the  borrower's  term  increases  as 
the  borrower's  debt  increases.  For 
purposes  of  simplicity,  the  Secretary 
behaves  that  the  repayment  periods  for 
the  graduated  and  extended  plans 
should  be  identical.  Also,  these  terms 
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are  similar  to  those  available  under  the 
FEEL  ConsoUdation  Program.  As  is 
always  the  case,  a  borrower  may  repay 
a  loan  more  rapidly  than  required 
without  any  penalty. 
Changes:  ^5one. 

Section  685.208(e) 

Comments:  In  response  to  the 
Secretary's  request  for  comments  as  to 
whether  30-year  repayment  terms  are 
appropriate  for  PLUS  borrowers,  two 
commenters  recommended  that  30-year 
repayment  periods  be  available  to  PLUS 
borrowers. 

Discussion:  The  Secretary  will 
continue  to  offer  30-year  repayment 
terms  to  PLUS  borrowers  who  have  debt 
levels  sufficient  to  qualify  for  the  30- 
year  repayment  terms  under  the 
extended  and  graduated  repayment 
plans. 

Changes:  None. 

Section  685.208(f)(1) 

Comments:  One  commenter  noted 
that  the  section  of  the  preamble  to  the 
NPRM  discussing  the  provisions  for  the 
ICR  plan  does  not  include  that  income 
information  from  the  borrower's  spouse 
is  a  variable  that  affects  a  borrower's 
monthly  payment  amount. 

Discussion:  As  required  by  law,  the 
Secretary  uses  a  borrower's  adjusted 
gross  income  (AGI)  to  calculate  the 
borrower's  monthly  payment.  If  the 
borrower  files  a  joint  income  tax  return 
writh  a  spouse,  the  spouse's  income  is 
included  in  the  AGI  and,  therefore,  in 
the  calculation  of  tne  borrower's 
monthly  payment.  If  the  borrower  files 
separately,  the  spouse's  income  is  not 
included  in  the  borrower's  AGI  and, 
therefore,  is  not  included  in  the 
calculation  of  the  monthly  repayment 
amount. 

Changes:  None. 

Section  685.208(f)(2)    • 

Comments:  Two  commenters 
suggested  that  the  Secretary  eliminate 
the  language  under  this  section  that 
requires  borrowers  to  remain  subject  to 
repayment  regulations  in  effect  when 
the  borrower's  initial  loan  enters 
repayment;  these  commenters  stated 
that  borrowers  should  be  able  to  beneHt 
from  changes  in  the  regulations. 

Discussion:  Under  §685.208(0(2). 
borrowers  are  not  required  to  remain 
under  the  ICR  regulations  enforced 
when  the  borrower's  initial  loan  enters 
repayment.  Rather,  borrowers  have  the 
option  of  requesting  that  the  ICR 
repayment  terms  of  the  amended 
regulations  apply  to  their  loans.  The 
S«:retary  will  not  automatically  apply 
changes  in  the  ICR  formula  to  all 
borrowers.  The  Secretary  will  provide 


clear  information  to  borrowers 
concerning  the  ICR  formula  changes,  so 
the  borrower  can  make  an  informed 
decision.  This  policy  provides 
borrowers  with  protection  from 
significant  formula  changes;  at  the  same 
time,  this  policy  offers  borrowers  the 
flexibility  to  choose  a  formula  change,  if 
the  borrower  determines  that  such  a 
change  would  be  beneficial. 
Changes:  None. 

Section  685.208(g) 

Comments:  Commenters 
recommended  that  the  alternative 
repayment  plan  should  provide  loan 
forgiveness  after  25  years  of  repayment 
and  should  liniit  the  amoimt  of 
capitalization  of  interest.  One 
commenter  suggested  that  proposed 
§  685.208(g)(4)  be  modified  to  state  that 
the  frequency  of  capitalization  imder  an 
alternative  repayment  plan  (when  a 
borrower's  payment  amount  does  not 
cover  accrued  interest)  is  aimual  in 
order  to  clarify  the  Secretary's  intent. 

The  commenters  supported  the  idea 
of  alternative  repayment  as  a  "safety 
net"  for  those  borrowers  who  are  unable 
to  afford  pajrment  under  any  other 
repayment  plan. 

Several  commenters  requested 
additional  information  on  the 
alternative  repayment  plan,  such  as  the 
types  of  borrowers  who  might  qualify 
for  this  plan.  One  commenter  requested 
information  concerning  how  a  borrower 
would  demonstrate  that  the  terms  of  the 
other  repayment  plans  are  not  adequate 
to  meet  that  borrower's  needs. 

Discussion:  As  authorized  by  the 
HEA,  loan  cessation  is  only  available 
under  the  ICR  plan.  Borrowers  who 
wish  to  receive  the  benefits  of  loan 
cessation  should  choose  the  ICR  plan. 
However,  the  Secretary  has  determined 
that  the  amount  of  capitalization 
permitted  under  the  alternative 
repayment  plan  should  be  consistent 
with  the  policy  on  ICR.  The  Secretary 
also  has  established  a  maximum  30-year 
repayment  term  under  alternative 
repayment. 

The  Secretary  will  determine  which 
borrowers  qualify  for  an  alternative 
repayment  plan  on  a  case-by-case  basis. 
Types  of  documentation  requested 
would  include  pay  stubs  and  other 
documentation  of  any  income,  as  well 
as  documentation  of  financial 
obligations,  such  as  medical  bills.  This 
option  provides  another  choice  to 
borrowers  who  are  unable  to  make 
payments  under  other  options. 

Changes:  Section  685.208(g)  is 
amended  by  adding  a  new  paragraph  (4) 
to  provide  that  borrowers  must  repay  a 
loan  under  the  alternative  repayment 


plan  within  30  years  of  entering 
repayment. 

Section  685.208(g)(5)  is  amended  to 
provide  that  unpaid  interest  is 
capitalized  until  the  outstanding 
principal  amount  is  10  percent  greater 
than  the  original  principal  balance. 
Once  this  10  percent  limit  is  reached, 
interest  continues  to  accrue  but  is  not 
capitalized. 

Comments:  Commenters  requested 
that  language  be  added  to  this  section 
requiring  that  the  borrower  make  a 
choice  of  repayment  plans  within  45 
days  of  notification,  consistent  wdth 
§  685.210(a)(2). 

Discussion:  The  Secretary  anticipates 
that  the  number  and  variety  of 
established  repayment  plans  will 
address  the  needs  of  most  borrowers. 
During  exit  counseling,  borrowers  will 
be  informed  that  if  the  available 
repayment  plans  do  not  meet  their 
needs,  they  should  contact  the  Direct 
Loan  Servicing  Center.  The  Direct  Loan 
Servicing  Center  will  arrange  alternative 
repayment  plans  for  borrowers  if  the 
available  plans  do  not  meet  their 
individual  needs.  Therefore,  the  process 
for  selection  of  alternative  repayment 
plans  is  different  from  the  selection  of 
the  other  repayment  plans  and  there  is 
no  need  for  the  suggested  change.  Upon 
further  consideration,  the  Secretary 
beUeves  that  the  45  day  requirement  is 
not  necessary  for  any  borrowers.  This  is 
because  borrowers  will  be  given  several 
opportunities  rather  than  one,  including 
following  exit  counseling  and  grace 
period,  if  any,  to  select  a  repayment 
plan.  If  a  borrower  does  not  select  a 
repayment  plan  prior  to  entering 
repayment,  the  Secretary  designates  the 
standard  repayment  plan. 

Changes:  Section  685.210(a)(2)  has 
been  revised  so  that  borrowers  are  no 
longer  required  to  select  their 
repayment  plans  within  45  days  of 
receiving  notification. 

Section  685.209    Income  Contingent 
Repayment  Plan 

Comments:  Many  commenters 
suggested  that  the  Department  delay 
implementation  of  the  ICR  plan  until 
problems  identified  by  the  higher 
education  community  have  been 
resolved. 

Discussion:  The  Secretary  has 
incorporated  several  changes  into  the 
ICR  plan  that  address  the  major 
concerns  expressed  by  some  in  the 
higher  education  community.  The 
Secretary  believes  that  the  ICR  plan  is 
well  designed  and  provides  choice  to 
borrowers  given  their  personal 
circumstances.  For  example,  the 
Secretary  is  limiting  payments  to  20 
percent  of  discretionary  income  (AGI 


minus  the  poverty  level  appropriate  to 
the  family  size).  This  change  reduces 
payments  for  the  lowest  income 
borrowers.  Also,  the  Secretary  is 
lowering  the  limit  on  interest 
capitalization  from  50  percent  to  10 
percent  of  the  original  debt.  This  change 
limits  increases  in  debt  accumulation 
and  protects  borrowers  from 
compounding  interest  charges. 
Furthennore,  the  Secretary  is  including 
years  of  repayment  under  the  10-year 
standard  plan  and  the  12-year  extended 
plan  as  years  eligible  for  loan 
forgiveness  under  income  contingency. 
This  allows  borrowers  to  count  those 
years  of  repayment  in  which  they  paid 
at  least  as  much  as  they  would  have 
under  income  contingency  toward  the 
25  years  in  repayment  required  for  loan 
forgiveness.  Finally,  the  Secretary  will 
vigorously  explore  the  elimination  of 
the  current  Federal  income  tax  fiability 
on  any  ujipaid  loan  balance  that 
remains  outstanding  af  the  end  of  the 
25-year  ICR  period.  This  change  would 
eliminate  large  payments  at  year  25  that 
borrowers  might  not  be  able  to  afford. 
Changes:  None. 

Comments:  One  commenter  stressed 
that  the  Secretary  must  make  borrowers 
aware  of  the  potential  tax  fiability 
resulting  from  cancellation  after  25 
yeare  of  repayment. 

£>/scuKKion;  Counseling  materials 
prepared  by  the  Secrrtary  emphasize  the 
possibility  of  a  tax  liability  resulting 
from  cancellation  of  a  Direct  Loan  debt 
after  25  years  because  under  current 
law,  such  forgiveness  is  taxable.  The 
Secretary  will  vigorously  encourage  the 
elimination  of  the  Federal  income  tax 
hability  on  any  outstanding  loan 
balance  that  reoaains  at  the  end  of  the 
25-year  ICR  period.  The  Secretary 
appreciates  that  taxation  of  loan 
forgiveness  could  affect  the  benefit  a 
borrower  receives  by  choosing  to  repay 
his  or  bar  IHrect  Loans  under  income 
contingency.  For  a  full  discussion  of 
issues  conoeming  counseling,  see 
comments  and  discussion  under  section 
685.208. 
Changes:  None 

Comments:  One  commenter  staled 
that  low-income  borrowers  are  more 
likely  to  default  on  their  loans  than 
other  borrowers,  but  under  ICR,  these 
borrowera  will  make  low  or  no  monthly 
payments,  thus  minimizing  defaults.  As 
a  result,  institutions  will  not  be 
triggered  for  a  review  by  a  State 
PostsecoBdary  Review  Entity  (SPRE) 
due  to  high  default  rates. 

Discussion:  The  Secretary  expects  the 
volume  erf  defaults  to  decline  with  the 
implementation  of  the  IQi  plan  because 
ICR  payments  are  designed  to  be 
affordable  for  all  borrowers,  and  the 


primary  reason  for  defauh  is  that 
borrowers  cannot  afford  the  level  of 
payments  expected  under  existing 
repayment  plans,  in  addition,  defaults 
are  expected  to  dechne  because  all 
Direct  Loans  will  be  held  by  the 
Secretary,  and  borrowers  will  always 
know  where  to  call  with  questions  or 
problems  and  where  to  send  their 
checks. 

Borrowers  who  are  not  required  to 
and  do  not  make  payments  under  ICR 
will  not  be  considered  defaulters. 
However,  if  a  borrower  is  in  ICR  and 
does  not  make  required  scheduled 
payments,  a  defauh  will  occur. 

An  institution's  default  rate  is  not  th6 
only  criterion  that  can  trigger  a  SPRE 
review.  The  Secretary  expects, that  the 
availability  of  ICR  will  facifitate  loan 
repayment  and  will  reduce  the  validity 
of  default  rates  as  a  measure  of 
institutional  performance. 

The  Secretary  intends  to  monitor 
several  objective  performance  measures 
for  schools  participating  in  the  Direct 
Loan  Program.  The  Secretary  believes 
that  such  a  performance-based  approach 
will  increase  the  accountability  and 
integrity  of  the  Direct  Loan  Program. 

Changes:  None. 

Section  685.209(af(2) 

Comments:  One  commenter 
recommended  that  the  Secretary  meet 
the  requirement  of  annually  providing 
the  borrower  with  estimates  of  monthly 
payment  amounts  undw  ICR  by 
including  this  information  on  or  with 
the  annual  statement.  The  commenter 
further  recommended  that  the  Secretary 
provide  the  borrower  with  a  sufifident 
period  of  time  to  review  this 
information  and  elect  a  new  repayment 
amount. 

Discussion:  The  Secretary  agrees  that 
borrowers  must  be  provided  with 
complete  information  to  enable  them  to 
make  informed  decLsions  regarding  the 
options  available  within  the  ICR  plan— 
the  formula  amount  or  the  capped 
amount— and  will  ensure  that  this 
information  is  covered  in  borrower 
counseling  sessions  and  included  in 
relevant  materials.  The  Secretary  has 
specified  a  single  condition— one 
change  each  year— with  respect  to 
choosing  one  of  the  two  ICR  am«ints. 
The  rule  as  written  provides  faoirowers 
with  as  much  time  as  needed  to  review 
all  applicable  infonnation  prior  to 
changing  ICR  options. 
Changes:  None. 

Section  685.209(a)(4)ti) 

Comments:  One  oommenter  asked 
whether  spouses  who  wish  to  repay 
jointly  under  ICR  and  currently  are  not 


repaying  under  the  same  ICR  ontion 
have  to  wait  a  year  to  change  options. 

Discussion:  No.  Repaying  under  the 
same  ICR  option  is  a  necessary 
condition  for  joint  repayment  by 
married  borrowers  because  it  would  be 
impossible  to  calculate  a  joint 
repayment  amount  otherwise.  The 
Secretary  does  not  consider  changing  to 
joint  repayment  to  be  the  same  as  a 
change  in  option. 

Changes:  None. 

Section  685209(b) 

Comments:  Several  commenters 
argued  that  ICR  would  allow  Ikmtowcts 
to  make  low  payments  over  a  long 
period  of  time,  therefore  increasing  the 
costs  of  student  borrowing. 

Discussion:  Borrowers  will  be  given 
written  information  and  counseling 
explaining  the  difference  in  total 
interest  they  would  pay  under  the 
various  repayment  options.  For  some 
borrowers,  it  may  be  an  advantage  to 
make  smaller  payments  over  a  longer 
period  of  time,  even  though  it  may 
ultimately  resuh  in  higher  interest 
payments.  For  other  borrowers,  it  may 
be  advantageous  to  repay  their  loans 
more  quickly.  The  Secretary  is  offering 
borrowers  the  opportunity  to  tailor  their 
payments  to  their  personal  financial 
circumstances.  Borrowers  will  have  the 
opportunity  to  consider  career  goals, 
education  choices,  and  other  life  plans 
in  making  repayment  decisions. 
Bon-owers  can  alvrays  prepay  without 
penalty  or  change  repayment  plans  at 
any  time  if  their  financial  situation 
changes  over  time. 
Changes:  None. 

Comments:  One  commenter  asked 
why  deferments  and  forbearances  would 
not  address  the  problems  of  negative 
amortization  that  occurs  under  ICR. 

Discussion:  Borrowers  wtio  are 
eligible  to  defer  repayment  of  their 
Direct  Subsidized  loans  will  avoid 
negative  amortization  during  the 
deferment  period.  However,  interest 
continues  to  accnie  for  Direct 
Unsubsidized  loan  borrowers  during 
deferment  periods  and  for  all  borrowers 
during  foibeaJance  periods.  If  the 
borrower  fails  to  pay  the  interest  due 
during  these  periods,  negative 
amortization  will  occur. 
Changes:  None. 

Comments:  Several  commenters 
suggested  providing  more  flexibility  in 
the  percentage-of-income  cap,  currently 
set  at  15  percent  of  AGI.  One  commenter 
suggested  that  the  cap  could  be 
modified  to  take  into  account  the 
substantially  smaller  amount  of 
available  income  at  lower  AGI  levels.  A 
variable  percentage  of  income  cap  could 
be  implemented  as  part  of  the  formula. 
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However,  another  commenter 
speciHcally  supported  the  15  percent 
limit  on  the  amount  of  the  AGI  that 
would  be  required  to  be  paid  for 
educational  loans. 

Discussion:  The  Secretary  agrees  that 
borrowers  at  lower  AGI  levels  must 
dedicate  a  higher  percentage  of  their 
incomes  to  subsistence  spending, 
including  food,  shelter,  and  clothing. 
Hence,  these  borrowers  have  less 
income  available  for  servicing  their 
student  loan  debt.  However,  the 
Secretary  believes  that  the  commenters' 
concerns  can  best  be  addressed  by 
keeping  the  maximum  payback  rate  at 
15  percent  of  AGI  but  limiting  the 
monthly  payment  amount  to  20  percent 
of  discretionary  income  (AGI  minus  the 
poverty  level  based  on  family  size). 

Changes:  A  change  has  been  made. 
Section  685.209(b)(l)(ii)  has  been 
amended  to  include  a  maximum 
payment  amount  equal  to  20  percent  of 
the  borrower's  discretionary  income. 
Discretionary  income  is  defined  as  AGI 
minus  the  current  poverty  income  level 
appropriate  to  the  borrower's  family 
size,  as  published  by  the  U.S. 
Department  of  Health  and  Human 
Services. 

Section  685.209(b)(1) 

Comments:  One  commenter 
recommended  that  the  regulations 
provide  an  index  to  update  the  $7.00 
family-size  offset. 

Discussion:  The  Secretary  has 
eliminated  the  $7.00  per  month 
payment  deduction  for  each  dependent 
and  replaced  it  with  a  maximiun 
payment  amount  equal  to  20  percent  of 
discretionary  income.  Discretionary 
income  is  based  on  the  poverty  income 
level  appropriate  to  the  borrower's 
family  size,  as  published  by  the  U.S. 
Department  of  Heahh  and  Human 
Services.  These  poverty  guideUnes  are 
updated  annually  to  reflect  changes  in 
the  cost  of  living. 

Changes:  A  change  has  been  made. 
The  reference  to  the  $7.00  monthly 
payment  deduction  in  §685.209(b)(l)(ii) 
has  been  deleted. 

Comments:  One  commenter  suggested 
that  ICR  repayment  amounts  should  not 
be  based  solely  on  the  reported  AGI  of 
a  borrower.  This  commenter  suggests 
that  AGI  is  not  always  an  accurate 
indicator  of  a  borrower's  ability  to  repay 
a  loan. 

Discussion:  The  HEA  requires  the 
Secretary  to  use  AGI  of  the  borrower 
(and  the  borrower's  spouse  if  the 
borrower  is  married  and  filed  a  joint 
return)  in  determining  repayment  under 
the  ICR  (see  455(e)  of  the  HEA). 
However,  the  statute  also  provides  that 
if  AGI  is  unavailable  or  does  not  , 


JMI 


reasonably  reflect  the  borrower's  current 
income,  the  Secretary  may  use  other 
documentation  of  income.  The 
regulations  provide  for  alternative 
documentation  of  income  (see 
§  689.209(d)). 

If  the  Secretary  receives  information 
that  suggests  that  the  borrower's  AGI 
does  not  reflect  the  borrower's  current 
income,  the  Secretary  will  request  that 
the  borrower  send  additional 
documentation.  The  Secretary  will  use 
this  information  to  adjust  the  borrower's 
repayment  obligation  if  circumstances 
warrant  such  an  adjustment  (see 
§  685.209(a)(3)).' 

Changes:  None. 

Comments:  Several  commenters  noted 
that  due  to  a  small  change  in  income,  a 
borrower's  payment  under  ICR  would  go 
from  $0  to  $25.  Several  commenters 
suggested  that  defaults  could  be  caused 
by  this  increase.  Several  commenters 
suggested  the  payment  be  "phased  in" 
rather  than  initially  set  at  $25. 

Two  commenters  suggested 
establishing  a  targeted  income  offset 
rather  than  a  $25  floor.  One  of  these 
commenters  suggested  subtracting  the 
$25  payment  over  a  range  of  low 
incomes,  such  as  up  to  200%  of  the 
poverty  level  (about  $25,000  for  a  family 
of  3).  This  commenter  argued  that  the 
$25  floor  may  create  a  disincentive  for 
people  on  welfare  to  work. 

One  commenter  argued  against 
permitting  zero  payments  in  cases 
where  the  borrower's  required  payment 
is  below  an  established  minimum 
amount.  This  commenter  stated  that 
required  payments  that  are  less  than  $25 
will  ensure  that  the  borrower  remains 
aware  of  the  debt  and  will  facilitate 
long-term  collectibility  of  the  loans. 

Discussion:  The  Secretary  shares  the 
commenters'  concerns  with  regard  to 
the  effect  of  implementing  a  $25  ICR 
floor  payment.  The  change  to  these 
regulations  that  incorporates  a 
maximum  payment  amount  equal  to  20 
percent  of  discretionary  income 
essentially  accomplishes  the  same  result 
as  a  "phased  in"  floor  amount  or  a 
targeted  income  offset.  In  fact,  the 
maximum  payment  amount  is  based  on 
poverty  income  which  is  consistent 
with  the  comment  that  the  floor 
payment  should  be  more  sensitive  to 
borrowers  at  lower  income  levels. 

Further,  the  Secretary  notes  that  a 
loan  servicing  system  that  routinely 
collects  very  small  scheduled  payment 
amounts  is  less  cost-efficient. 
Consequently,  the  Secretary  will  retain 
the  concept  of  a  floor,  but  will  reduce 
this  amount  from  $25  to  $15  to  address 
commenter's  concerns. 

Changes:  A  change  has  been  made. 
Section  685.209(b)(l)(ii)  specifies  a 


monthly  payment  amount  of  zero  if  the 
calculated  payment  amount  is  less  than 
$15. 

Section  685.209(b)(2) 

Comments:  Many  commenters 
suggested  that  the  ICR  formula  proposed 
by  the  Department  requires  monthly 
payments  that  are  too  high  for  low- 
income  borrowers  and  too  low  for  other 
borrowers.  These  commenters  argued 
that  low-income  borrowers  would  not 
be  given  a  viable  alternative  to  default, 
while  middle-income  borrowers  would 
repay  over  too  long  a  period  of  time. 
One  commenter  suggested  that  the  ICR 
formula  be  redesigned  to  meet  the  needs 
of  low-income  borrowers,  because  they 
believed  that  none  of  the  repayment 
options  would  be  reasonable  for  these 
borrowers.  Several  commenters  noted 
that  payments  required  of  low-income 
borrowers  would  increase  too 
dramatically  with  increased  income. 

Several  commenters  suggested 
specific  changes  to  the  ICR  formula.  One 
commenter  suggested  the  Secretary 
redesign  the  calculation  formula  to 
produce  more  graduated  repayment 
amounts  at  the  lower  income  levels. 
Another  commenter  suggested  that  the 
Secretary  apply  the  payback  rate  to 
income  over  a  threshold  amount,  such 
as  the  tax  filing  status.  Another 
commenter  noted  that  the  formula 
"severed"  the  monthly  repayment 
amounts  on  student  loans  from  the 
applicable  interest  rates.  One 
commenter  suggested  reducing  the  flat 
rate  of  the  formula  from  4  percent  to  3 
percent,  and  increasing  the  debt- 
differentiation  factor  from  .2  percent  to 
.3  percent,  which  would  effectively 
reduce  payments  for  low-income 
borrowers  and  increase  payments  for 
middle-  and  upper-income  borrowers.  A 
second  commenter  argued  for  a  higher 
rate  of  repayment  than  the  one  proposed 
because  an  increase  in  market  interest 
rates  would  result  in  sharply  increased 
costs  of  income  contingency.  Another 
commenter  supported  the  existing 
formula. 

Discussion:  The  Secretary  believes 
that  each  borrower  is  best  able  to 
determine  the  repayment  plan 
(standard,  graduated,  extended  or  ICR) 
that  accommodates  his  or  her  own 
financial  circumstance.  He  reminds 
commenters  that  the  ICR  plan  is  not 
mandatory  because  borrowers  choose 
the  plan  that  best  suits  their  needs  and 
can  change  plans  over  time.  Further,  the 
Secretary  believes  that  the  ICR  plan  has 
been  well  designed  to  meet  the  needs  of 
a  wide  range  of  borrowers  including 
those  borrowers  who  experience  short- 
term  or  extended  periods  of  low  income. 
The  Secretary  also  notes  that  under  the 


ICR  formula,  payments  will  change  with 
income.  Any  ICR  borrower  whose 
income  increases  dramatically  can 
choose  to  pay  the  formula  amount  in 
which  loan  payments  increase  when 
income  increases.  Borrowers  who 
choose  to  repay  the  formula  amount  will 
retire  their  debts  more  quickly. 
Additionally,  any  borrower  can  switch 
to  another  repayment  plan  at  any  time 
or  prepay  without  penalty. 

The  Secretary  has  incorporated  a 
maximum  payment  amount,  20  percent 
of  discretionary  income,  to  ameliorate 
the  effects  of  the  15  percent-of-income 
limit  for  low-income  borrowers.  The 
effect  of  this  change  is  similar  to  the 
effect  of  modifying  the  ICR  algorithm  to 
provide  more  graduated  repayment 
amounts  at  lower  income  levels.  Also, 
the  Secretary  investigated  applying  the 
payback  rate  to  income  above  a 
threshold  amount.  In  order  to  remain 
within  program  cost  limits,  this  change 
would  need  to  be  coupled  with  a  higher 
initial  payback  rate  to  minimize  costs  to 
the  taxpayer  of  the  ICR  plan.  This 
approach,  assessing  income  above  a 
threshold  at  a  higher  rate,  was  rejected 
by  the  non-Federal  negotiators  who 
helped  develop  the  first-year  ICR  rule 
and  who  preferred  a  lower  initial 
payback  rate. 

The  Secretary  believes  that  he  has 
addressed  the  commenters'  concerns 
with  respect  to  payments  required  from 
low-income  borrowers  by  incorporating 
the  20  percent  cap  on  discretionary 
income.  The  Secretary  notes  that 
applicable  borrower  interest  rates  are 
incorporated  in  the  ICR  payment  cap 
calculation  (the  12-year  standard 
amortization  amoimt).  Finally,  the 
Secretary  reminds  the  commenters  that 
the  statute  specifies  a  maximum 
borrower  interest  rate  of  8.25  percent, 
and  that  ICR  borrowers  may  prepay 
their  loans  or  change  payment  plans 
without  penalty  if  they  wish  to  lower 
the  absolute  cost  of  their  loans. 
Changes:  None. 

Comments:  Several  commenters 
suggested  that  the  Secretary  should 
consider  income  and  debt  in  calculating 
the  payback  rate,  in  order  to  be  more 
sensitive  to  debt  at  low-income  levels. 
As  a  related  matter,  several  commenters 
noted  that  the  Secretary's  proposal 
creates  different  repayment  obligations 
for  borrowers  with  identical  income. 
Discussion:  The  Secretary  believes 
that  including  an  income  variable,  in 
addition  to  the  debt  variable,  in  the 
payback  rate  calculation  unnecessarily 
complicates  the  ICR  formula.  The 
borrower's  income  level  is  taken  into 
account  when  income  is  multiplied  by 
the  payback  rate  to  determine  the 
borrower's  pajTuent  amount. 


Establishing  a  maximum  payment 
amount  equal  to  20  percent  of 
discretionary  income  further  adjusts  for 
income.  This  change  to 
§685.209(b)(l)(i)  has  been  previously 
described.  Debt  differentiation  in  the 
payback  rate  is  important  to  discourage 
excessive  borrowing  and  to  be  sure  that 
high  debt  borrowers  who  can  repay  do 
so. 

The  Secretary  notes  that  under  the 
other  repayment  plans— standard, 
extended  and  graduated— borrowers 
with  identical  incomes  would  have 
different  repayment  obligations  if  their 
debts  were  different. 

Changes:  None. 

Comments:  One  commenter  was 
concerned  that  the  payback  rate  does 
not  take  a  borrower's  non-Federal  debt 
into  account. 

Discussion:  The  payback  rate  is  based 
on  the  loans  the  borrower  is  repaying 
under  the  ICR  plan.  Borrowers  cannot 
consolidate  non-Federal  loans  into  a 
Direct  Loan.  Therefore,  the  Secretary 
believes  that  non-Federal  debt  should 
not  be  used  to  determine  the  payback 
rate.  However,  the  Secretary  notes  that 
the  flexibility  offered  by  the  ICR  plan  for 
Federal  education  debt  can  help  ease 
the  borrower's  overall  debt  burden. 

Changes:  None. 

Section  685.209(bj(3) 

Comments:  Several  commenters 
argued  that,  to  improve  the  repayment 
plan  for  married  borrowers  repaying 
jointly,  the  Secretary  should  apply 
payments  to  interest  on  both  accounts 
before  principal  reduction  takes  place  in 
either,  which  would  help  avoid  negative 
amortization.  This  same  commenter 
suggested  that,  because  married 
borrowers  may  not  be  in  the  same 
repayment  cohorts,  their  payback  rate 
should  be  calculated  based  on  their 
outstanding  principal,  rather  than  initial 
debt. 

Discussion:  For  borrowers  repaying 
jointly  under  ICR,  the  Secretary  agrees 
that  payments  should  be  applied  to 
interest  on  both  accounts  before 
principal  reduction  takes  place  in 
either.  The  Secretary  also  agrees  that  the 
payback  rate  should  be  calculated  based 
on  outstanding  debt  rather  than  initial 
debt. 

Changes:  A  change  has  been  made. 
Sections  685.209(b)(3)  has  been 
amended  to  clarify  that,  for  borrowers 
repaying  jointly  under  ICR,  payments 
will  be  applied  to  interest  on  both 
accounts  prior  to  principal  reduction  in 
either.  Section  685.209(b)(3)  is  also 
amended  to  clarify  that  the  payback  rate 
for  a  married  borrower  paying  jointly 
under  ICR  will  be  calculated  on  the 
outstanding  debt  at  the  time  the 


borrower  was  approved  for  joint 
repayment. 

Section  685.209(c) 

Comments:  Several  commenters 
stated  that  the  cap  on  repayments 
imposed  by  the  12-year  amortization 
level  on  the  ICR  capped  amount  was  not 
sensitive  enough  to  income.  One 
commenter  recommended  using  an  8- 
year  cap,  if  the  Secretary  provides  an 
income-adjustment  factor  (see 
discussion  concerning  sensitivity  to 
income),  or  a  10-year  cap,  if  the  formula 
includes  no  adjustment  for  income. 
Another  commenter  supported  the 
recommendation  for  a  10-year  can  for 
the  ICR  capped  amount. 

Discussion:  The  Secretary  included 
the  12-year  amortization  cap  in  the  ICR 
plan  to  provide  borrowers  whose 
incomes  are  higher  with  the  option  to 
Hmit  the  amounts  of  their  monthly 
payments.  Consequently,  the  Secretary 
agrees  that  the  12-year  cap  extends 
payments  for  middle-  and  upper-income 
borrowers  with  low  or  medium  loan 
balances  and  disagrees  that  it 
accelerates  repayment  for  high-income, 
high-debt  borrowers.  In  fact,  the  12-year 
cap  extends  repayment  for  any  borrower 
who  chooses  this  option  because  his  or 
her  payment  under  the  ICR  formula 
calculation  option  would  be  higher. 
Further,  the  Secretary  agrees  that 
borrowers  with  the  same  debt  who 
choose  to  repay  the  capped  amount  pay 
the  same  amount  regardless  of  income, 
but  reminds  commenters  that  these 
borrowers  can  choose  to  pay  ofl'  their 
loans  more  quickly  by  repaying  the  ICR 
formula  amount  or  switching  to  another 
plan.  To  limit  the  extent  to  which 
repayment  is  extended,  the  Secretary  is 
modifying  the  calculation  of  the  12-year 
amortization  cap.  The  cap  will  be 
increased  when  the  outstanding  balance 
of  the  loan  increases  (that  is.  following 
periods  of  negative  amortization). 

The  Secretary  established  the  fixed- 
payment,  12-year  amortization  schedule 
for  the  ICR  cap  amount  because  this 
repayment  term  is  consistent  with  the 
minimum  repayment  periods  available 
under  the  other  two  non-standard 
repayment  plans  (graduated  and 
extended). 

Changes:  A  change  has  been  made. 
Section  685.209(c)  includes  a  technical 
correction  to  the  manner  in  which  the 
12-year  payment  cap  amount  is 
computed.  After  each  period  of  negative 
amortization,  that  is,  when  the 
outstanding  balance  of  the  loan  has 
increased,  the  12-year  amortization 
amount  will  be  calculated  using  the 
higher  outstanding  loan  amount.  The 
payment  cap  will  always  be  calculated 
on  fixed-payment,  12-year  amortization 
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schedules.  A  change  in  presentation  has 
also  been  made.  References  to  option  1 
and  option  2  are  deleted.  liistead,  two 
calculations  axe  presented  that 
incorporate  the  calculations  previously 
described  under  options  1  and  2. 
Section  685.209(b)  describes  the 
formula  amount,  which  is  based  on 
income,  and  S  685.209(c)  describes  the 
capped  amormt,  which  is  based  on  12- 
year  standard  aoiortization  schedules. 
The  Secretary  intends  to  present  both 
amounts  to  a  borrower  repaying  under 
ICR.  explaining  that  the  borrower  may 
choose  to  repay  either  amount.  Section    . 
685.209(c)  has  been  modified  to  require 
a  minimum  monthly  capped  amount  of 
$15.  The  detailed  examples  in 
Appendix  A  have  also  been  modified  to 
take  into  account  these  changes. 

Section  685.209(clHl  I 

Comments:  Several  commenters 
suggested  that  the  Secretary  provide 
examples  of  alternative  documentation 
of  income,  in  cases  where  a  borrower's 
AGI  is  not  available  or  where  the  AGI 
does  not  reasonably  reflect  the 
borrower's  current  income. 

Discussion:  Such  documentation 
could  include  pay  statements  from 
employers,  documentation  of  income 
received  by  the  borrower  from  other 
parties,  and,  if  no  other  documentation 
is  available,  certification  statements  of 
income  from  the  borrower. 

Changes:  None. 

Section  685J209(dX2) 

Comments:  One  commenter  suggested 
that  years  in  which  an  ICR  borrower 
receives  an  economic  hardship 
deferment  or  a  forbearance  (granted 
because  the  borrower  was  imable  to 
mai^e  payments)  should  be  counted 
towards  the  maximum  25  years  of 
repayment.  The  commenter  argued  that 
excluding  periods  of  forbearance  and 
deferment  from  the  25-year  period  treats 
a  borrower  who  is  required  to  make  zero 
payments  more  favorably  than  a 
borrower  who  chooses  an  economic 
hardship  defieiment,  because  the 
borrower  making  zero  payments  would 
be  allowed  to  count  this  period  towards 
the  25  years  under  ICR  while  a  borrower 
in  deferment  or  forbearance  would  not. 

Discussion:  Under  section  428(b)(7)  of 
the  HEA.  the  maximum  years  in 
repayment  in  the  FFEL  Program  exclude 
periods  of  deferment  and  forbearance. 
Direct  Loans  have  the  same  terms, 
conditions  and  benefits  as  FFEL 
Program  loans,  unless  otherwise 
specified  (see  section  455(a)(1)); 
therefore,  the  Secretary  excludes 
periods  of  foibearance  and  defiennent 
from  the  25  years  of  repayment  under 
ICR. 


JMI 


The  economic  hardship  deferment  is 
beneficial  to  borrowers  who  have 
subsidized  loans.  Borrowers  required  to 
make  zero  payments  who  are  eligible  for 
an  economic  hardship  deferment  are  not 
responsible  for  paying  the  interest  on 
the  loan  during  the  deferment  period.  If 
a  borrower  chooses  not  to  take  the 
deferment,  th«  borrower's  interest  will 
accrue  throughout  the  period  that  the 
borrower  makes  zero  payments. 

Changes:  None. 

Comments:  Several  commenters 
suggested  that  years  in  repayment  in 
other  repayment  plans  should  be 
counted  towards  the  maximum  25-year 
repayment  period  under  the  ICR  plan. 

One  commenter  suggested  that  years 
under  which  borrowers  repay  under 
standard  or  12-year  extended  repayment 
plans  should  count  toward  the  25-year 
ICR  period. 

■  D/scussion.-  If  all  borrowers  were 
allowed  to  count  jrears  in  repayment 
under  other  plans  toward  the  maximum 
25-year  period  under  ICR,  the  potential 
exists  for  certain  borrowers  to  switch 
repayment  plans  when  their  incomes 
fluctuate  to  avoid  repajmient  of  their 
loans.  However,  the  Secretary  agrees 
that  under  the  standard  repayment  plan 
and  the  12-]reer  extended  repayment 
plan,  borrowers  would  pay  larger 
amounts  than  they  would  under  the  ICR 
option  6md  could  not  usually  avoid 
repaying  their  loans  by  switching 
repajnnent  plans. 

Changes:  A  change  has  been  made. 
Section  685.209(d)(2)(ii)  has  been 
revised  to  provide  that  years  spent  in 
standard  repayment  and  12-year 
extended  repayment  will  coimt  towards 
the  maximum  25-year  repayment  period 
under  ICR. 

Comments:  Several  commenters  noted 
that  under  crurent  tax  law,  any  debt 
forgiven  under  the  ICR  plan  would  be 
treated  as  taxable  income.  Many  of  the 
commenters  requested  a  commitment 
from  the  Secretary  to  try  to  revise 
current  law. 

Discussion:  The  Secretary  will  work 
vigorously  to  develop  a  legislative 
proposal  to  eliminate  the  Federal 
income  tax  liability  on  any  outstanding 
loan  balance  that  remains  at  the  end  of 
the  25-year  repayment  period. 

Changes:  None. 

Comments:  Several  commenters  urged 
the  Secretary  to  shorten  the  25-year 
forgiveness  period  under  ICR,  especially 
for  lowr-income  borrowers  and 
borrowers  who  opt  for  public  service 
jobs. 

Discussion:  The  Secretary  is  reluctant 
to  shorten  the  25-year  loan  forgiveness 
period  for  some  borrowers  because  this 
approach  would  require  the  Secretary  to 
determizie  which  occupations  and/or 


borrowers  are  most  suited  for  this 
special  consideration.  The  Secretary 
believes  that  each  borrower  is 
responsible  for  his  or  her  own  debt,  and 
that  the  25-year  maximum  repayment 
period  generally  encompasses  the  time 
period  during  which  borrowers  are  most 
likely  to  experience  widely  fluctuating 
incomes.  Although  the  statute  permits 
contracting  the  25-year  forgiveness 
period,  the  Secretary  believes  that  his 
interpretation  of  the  statutory  25-year 
forgiveness  rule  is  consistent  with 
Congressional  intent. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  Secretary 
indicate  how  long  interest-only 
payments  may  be  required  until  the 
Secretary  calculates  a  borrower's 
monthly  repayment  amount  on  the  basis 
of  the  borrower's  income.  The 
commenter  further  recommended  that 
the  regulations  permit  the  borrower  to 
be  eligible  for  forbearance,  or  alternative 
repayment,  if  the  borrower  is  unable  to 
meet  the  interest  payments  during  this 
period. 

Discussion  .-The  Secretary  included 
this  provision  to  ensure  that  borrowers 
who  choose  the  ICR  plan  make  loan 
payments  for  the  short  period  of  time 
between  the  expiration  of  the  grace 
period  and  the  verification  of  the 
borrower's  reported  income  by  the 
Internal  Revenue  Service.  Borrowers 
under  any  repayment  plan  are  eligible  to 
forbear  repajmient  if  they  are  willing  but 
unable  to  make  scheduled  payments. 

Changes:  None. 

Section  685.209(d)(3) 

Comments:  Numerous  commenters 
recommended  that  the  Secretary  lower 
the  level  at  which  interest  is  no  longer 
capitalized  on  loans  paid  under  the  ICR 
plan.  Several  commenters  suggested  that 
the  Secretary  lower  the  ceiling  on 
capitalization  from  150  percent  of 
principal  to  110  percent  or  105  percent. 
Many  other  commenters  suggested  that 
the  Secretary  charge  only  simple 
interest  on  loans  being  repaid  under  the 
ICR  plan. 

Several  commenters  suggested  that 
the  Department  limit  the  level  of 
capitalization  for  borrowers  serving  in 
the  public  interest. 

Discussion:  The  Secretary  agrees  that 
the  interest  capitalization  limit  should 
be  lowered  from  the  current  150  percent 
of  principal. 

The  Secretary  is  reluctant  to  limit 
interest  capitalization  for  certain 
borrowers  and  not  for  others.  This 
approach  would  require  the  Secretary  to 
determine  Mrfaich  occupations  and/or 
borrowers  are  most  suited  for  such 
special  consideration.  The  Secretary 


believes  that  the  purpose  of  the  ICR 
program  is  best  served  by  the  broadest 
possible  apphcation  of  the  benefit  of 
lower  interest  capitalization. 
Consequently,  the  Secretary  is  reducing 
the  interest  capitalization  limit  to  the 
extent  it  can  be  accomplished  within 
current  program  cost  constraints. 

Changes:  A  change  has  been  made. 
Section  685.209(d)(3)  states  that  unpaid 
interest  is  capitalized  until  the 
outstanding  principal  amount  is  10 
percent  greater  than  the  original 
amount 

Comments:  For  purposes  of  limiting 
capitaUzation,  one  commenter  asked 
how  a  borrower's  original  balance 
would  be  calculated  if  the  borrower 
enters  repayment,  makes  some  principal 
repayments,  then  returns  to  school  and 
borrows  more. 

Discussion:  The  loan  amount  used  for 
purposes  of  calculating  the  interest 
capitalization  limit  for  any  Direct  Loan 
borrower  who  obtains  additional  loans 
after  commencing  repayment  is  the  sum 
of  the  outstanding  amounts  on  all  loans 
in  repayment  at  the  time  the  borrower 
re-enters  repayment. 

Changes:  None. 

Section  685.209(d)(5) 

Comments:  One  commenter  asked  the 
Secretaiy  to  specify  the  conditions 
under  which  defaulted  borrowers  will 
be  placed  in  ICR.  Another  commenter 
suggested  that  this  section  assumes  that 
all  defauhers  will  be  placed  in  ICR, 
unless  the  defaulter  fails  to  provide 
written  consent  to  disclosure  of  tax 
return  information. 

Discussion:  The  Secretary  will 
maintain  maximum  flexibility  in 
determining  which  borrowers  will  be 
required  to  repay  under  ICR.  The 
Secretary  believes  that  it  is  important  to 
consider  a  borrower's  individual 
circumstances  to  determine  whether  it 
is  in  the  best  interest  of  the  borrower  to 
repay  under  the  ICR  plan. 

Changes:  None. 

Section  685.210    Choice  of  Repayment 
Plan 

Section  685.210(a)(1) 

Comments:  Commenters  argued  that 
this  section  should  be  modified  to 
incorporate  timing  requirements 
applicable  to  the  FFEL  Program. 

Discussion:  The  Secretary  will  satisfy 
the  statutory  obligations  to  provide 
required  repayment  information  on  a 
timely  basis  to  each  individual  borrower 
and  will  provide  materials  that  clearly 
explain  a  borrower's  repayment  options. 
Borrowers  will  be  informed  of  their 
repayment  obligations  and  their 
repayment  options  during  exit 


counseling  and  during  the  grace  period. 
The  Secretary  believes  that  it  is 
unnecessary  to  specify  the  number  of 
days  prior  to  repayment  that  disclosure 
must  occur. 

Changes:  None. 

Comments:  Many  commenters 
supported  the  borrower's  choice  of 
repayment  plans;  one  commenter 
asserted  that  the  Direct  Loan  repayment 
plans  should  be  made  available  to  all 
borrowers  who  wish  to  participate. 

Discussion:  All  Direct  Loan 
borrowers,  except  Direct  PLUS 
borrowers  and  certain  defaulted 
borrowers,  will  have  the  choice  of  any 
repayment  plans.  FFEL  borrowers  who 
cannot  obtain  a  FFEL  Consolidation 
Loan  or  a  FFEL  ConsoUdation  Loan  with 
satisfactory  income-sensitive  terms  will 
also  be  able  to  consolidate  into  Direct 
Loans  and  choose  a  repayment  plan 
available  through  the  Direct  Loan 
Program. 

Changes:  None. 

Sect/on  685.21 0(b)(2)(i) 

Comment:  A  commenter  asked  why 
the  Secretary  has  prohibited  borrowers 
who  have  been  repaying  under  certain 
plans  for  longer  than  ten  years  from 
switching  to  the  standard  repayment 
plan  in  order  to  accelerate  payments. 

Discussion:  To  simplify  the 
repayment  procedures,  the  Secretary 
will  calculate  repayment  periods  under 
all  repayment  plans,  other  than  ICR, 
from  the  time  the  borrower  enters 
repayment.  Therefore,  after  a  borrower 
has  been  repaying  for  ten  years,  the 
borrower  will  be  unable  to  switch  to  the 
standard  repayment  plan,  which 
provides  only  10  years  to  repay  the  loan. 
If  borrowers  wish  to  accelerate  their 
payments,  they  can  always  prepay 
without  penalty. 

Changes:  None. 

Section  685.211    Miscellaneous 
Repayment  Provisions 

Section  685.211(a)(3) 

Comment:  A  commenter  suggested 
that  §  685.211(a)  be  rewritten  to  allow 
borrowers  to  allocate  prepayments  to 
principal.  The  commenter  suggested 
that  §  685.211(a)  provide  that  payments 
are  applied  first  to  interest,  then 
principal,  then  to  charges  such  as  late 
fees,  and  then  to  collection  costs. 

Other  commenters  supported  the 
application  of  payments  first  to  any 
accrued  charges  and  collection  costs. 
Some  of  these  commenters  requested  a 
corresponding  modification  to  FFEL 
requirements  to  make  them  comparable 
to  the  Direct  Loan  payment  and 
prepayment  application  provisions  .set 
forth  in  §685.21 1(a)(3). 


Discussion:  The  provisions  for 
prepayment  were  agreed  upon  during 
negotiated  rulemaking  and  establish 
consistent  guidelines  for  the  equitable 
treatment  of  all  Direct  Loan  borrowers. 

Changes:  None. 

Section  685.211(c)(3) 

Comment:  Some.commenters 
suggested  that  the  Department  prescribe 
administrative  procedures  for 
challenging  the  past-due  status  or  legal 
enforceability  of  a  Direct  Loan  prior  to 
making  a  report  to  a  credit  bureau  and 
prior  to  offsetting  the  borrower's  debt. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  a  notification  must 
be  provided  to  the  borrower  before  the 
Secretary  may  report  the  debt  to  a  credit 
bureau  or  take  offset  action  against  the 
borrower  to  recover  the  debt.  The 
Secretary  will  provide  this  notification 
to  such  borrowers.  The  Secretary  does 
not  believe  a  change  in  the  regulations 
is  necessary. 

Changes:  None. 

Section  685.211(d)(2) 

Comments:  One  commenter  suggested 
that  Section  685.211(d)(2)  should  be 
modified  in  accordance  with  §632.412 
of  the  FFEL  Program  regulations  to 
assign  a  specific  start  date  to  the  30-day 
period  during  which  a  borrower  rn.jst 
repay  an  ineligible  loan.  The  regulation 
currently  states  that  the  30-day  period 
begins  when  a  borrower  receives  a  final 
demand  notification,  but  this 
commenter  asserts  that  the  Secretary 
would  be  imaware  of  the  date  on  which 
the  borrower  received  such  notification. 

Discussion:  The  commenter  is  correct 
in  noting  that  the  Secretary  would  be 
unaware  of  the  day  that  a  borrower 
receives  notification.  However,  the 
Secretary  could  easily  track  when  the 
notification  is  mailed. 

Changes:  Section  685.211(d)(2)  is 
modified  to  state  that  the  borrower  must 
repay  the  loan  within  30  days  after  the 
demand  letter  is  mailed. 

Section  685.211(d)(3) 

Comment:  One  commenter  suggested 
adding  language  to  §  685.211(d)(3)  to 
provide  that  if  a  portion  of  a  loan  is 
determined  ineligible  and  that  portion  is 
not  repaid  within  30  days,  the  borrower 
is  considered  in  default  on  the  entire 
loan,  not  just  the  portion  of  the  loan 
determined  ineligible. 

Discussion:  The  commenter  is  i  orrect 
in  noting  that  if  a  borrower  is  ineligible 
for  a  portion  of  a  loan  and  does  not 
comply  with  the  demand  letter 
described  in  §685.2 11  (d)(2),  the 
borrower  is  considered  to  be  in  df'  .ilt 
on  the  entire  loan,  not  just  the  por'oii 
of  the  loan  determined  ineligible. 
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Changes;  SectioD  685.211(dK3)  is 
modified  to  state  the  borrower  is  in 
defiault  on  the  entire  loaa. 

Section  eSS.llUe) 

,     Comments:  A  commenter  waatod 
clarification  in  685.211(e)  on  what 
constitutes  a  reasonable  and  affordable 
monthly  payaaaat. 

DiscassioR:  Tbe  Secretary  MniX  obtain 
information  from  the  borrower 
concerning  the  borrower's  income, 
student  loan  debt,  aud  other  payment 
obligatioos  and  (vill  use  this 
information  to  determirw  what  the 
borrower  can  reasonably  afford  to  pay. 

CiKMges:  None. 

Section  685.2 1 2    Dischor^  of  a  Loan 
Otntgotion 

Sections  685.212  (a)  and  (bf 

CoaanenL  Several  coromenters 
objected  to  the  fmA  that  the  proposed 
regulations  provide  no  definition  of 
"acceptable  documentation"  as  the 
phrase  appears  in  §  685.212  (a)  and  (b). 
The  commenters  noted  that  this  phrase 
is  defined  in  the  FFEL  Program 
regulations. 

Discussion:  The  Secretary  is  not 
required  to  regidate  the  forms  of 
documentation  that  the  Secretary  will 
accept  for  discharge.  However,  the 
Secretary  intends  to  use  forms  of 
documentation  that  are  similar  to  those 
prescribed  in  the  FFEL  Program. 

Changes:  None. 

Section  685.212(c) 

Comment  Several  commenters  noted 
that  § 665.212(c)  does  not  prescribe  tbe 
steps  that  must  be  taicen.  continued,  or 
suspended  during  the  pendency  of  a 
bankruptcy  proceeding.  These 
commenters  noted  that  the  FFEL 
Program  regulations  provide  an 
extensive  outline  of  the  steps  which 
must  be  taken. 

Discussion:  The  Secretary  is  not 
required  to  regulate  himself  in  this 
situation.  The  Secretary  is  not  under  the 
same  requirements  as  lenders  and 
guarantors  in  the  FFEL  Program. 

Ctianges:  None. 

Sections  685.212  (d)  and  (e) 

Comtaent:  One  coaninenter  noted  that 
§685.212  (d)  and  (e)  should  clarify  that 
payments  made  prior  to  loan  discharge 
will  be  refuoded  to  the  borrower  whose 
loan  has  been  discharged  due  to  closed 
school  or  false  certification  issues. 

Discu5SJon;  The  commentiHr  is 
reminded  that  $  6S5. 213(b)(2)  and 
§6«5.214(bH3)  provide  that  a  borrower 
will  be  reimbursed  for  aHM>unts  paid 
voluntarily  or  through  enfbroed 
collectioQ  on  the  loan. 

Changes:  None. 


Section  685  J12(fl 

Comments: One  commenter  stiggested 
comparabiHty  with  FFEL  requirements 
by  adding  language  to  §685. 212(f)  to 
state  that  payments  are  returned  to  the 
borrower  after  a  lender  is  notified  of  the 
borrower's  condition,  not  (as  cuitentfy 
stated)  after  the  requirements  for 
discharge  have  been  met  by  a  borrcrwfer. 

Another  commenter  requested 
comparability  to  FFEL  requirements  by 
asserting  that  a  definition  of  "acceptable 
documentation"  is  necesswy. 

Discussion:  Although  tbe  commenter 
is  correct  in  noting  that  the  wording  is 
slightty  different,  the  policy  reflected  in 
the  FFEL  and  Direct  Loan  Pro^m 
regulations  is  tbe  same. 

C/»a/iges:  None. 

Section  685^13    Closed  School 
Discharge 

Comments:  Some  commenters 
recommended  that  the  regulation 
include  time  frames  for  the  Secretary's 
actions. 

Discussion:  The  Secretary  is 
committed  to  ensuring  that  borrovwers 
receive  a  timely  response. 

Chonges:  None. 

Comments:  One  commenter  requested 
that  the  Secretary  clarify  that  the  part  of 
a  consolidation  loan  that  reflects  a  loan 
that  would  have  been  discharged  before 
consolidation  would  also  be  discharged. 

ft'scussion  rTTie  Secretay  agrees  with 
the  commenter  that  a  borrower's 
consolidation  loan  should  be  credited 
for  tbe  amormt  of  the  closed  school  loan 
discharge  that  would  have  been 
applicable  to  the  borrower's  loan  before 
the  consolidation.  Section  685-213  (bKl) 
provides  Aat  the  borrower  will  be 
relieved  of  any  past  or  present 
obligation  to  repay  the  loan  and  would 
be  reimbursed  for  amounts  paid  on  the 
loan.  This  provision  is  the  same  as  the 
regulation  for  the  FFEL  Program. 

Changes:  None. 

Section  685.213(c) 

Comments:  Some  onunenters  stated 
that  requiring  sworn  statements  and 
other  affirmative  action  from  borrowers 
puts  uaoecessary  barriers  to  relief  and  is 
likely  to  result  in  eligible  borrowers  not 
obtaining  the  dischai^.  One  commenter 
stated  that  the  SecnHary  and  guaranty 
agencies  should  take  affirmative  steps  to 
assure  that  relief  is  available.  Anothier 
commenter  lecorameaded  that  tbe 
Secretary  should  simply  discharge  tbe 
loan  if  the  existing  records  indicate  that 
the  borrower  was  eligible  for  the 
discharge. 

Discussion:  The  Secretary  betieves 
that  tbe  requireeoeRt  for  a  sworn 
statement  by  the  borrower  is  necessary 


to  protect  tbe  interests  of  the  taxpafyac 
Mucb  of  tbe  iaiDiniatian  pnmtM  in  the 
sworn  gtalniwit  is  not  odierwise 
available  to  the  Secratary.  and  tbe 
Secretary  cannot  usually  detennii»  if 
the  borrower  is  eligible  for  discharge 
based  solely  on  existing  records.  The 
Secretar)'  also  believes  that  it  is 
appropriate  to  leqaire  tbe  bwrowvr  to 
take  affirmative  action  and  provide 
evidence  supporting  his  or  her 
eligibility  for  tbe  discharge. 
Changes:  None. 

Section  685.213(c)(l)(ii) 

Comments:  One  commenter 
recommended  that  the  regulations  be 
revised  to  provide  a  discharge  to 
borrowers  enrolled  in  a  pragFaia  tbe 
school  ceased  to  offer  within  180  days 
of  the  closure. 

Discussion:  The  Secretary  believes 
that  the  regulatory  provision  allowing 
borrowers  who  withdraw  within  90 
days  prior  to  a  school's  closing  is 
sufficient.  Section  437(c)(1)  of  the  H£A 
authorises  the  Secretary  to  discharge  a 
borrower's  liability  on  a  loan  if  the 
borrower  does  not  complete  a  program 
due  to  the  school's  closure.  The 
regulation  reflects  this  statutory  focus 
on  the  date  of  the  school's  closure  rather 
than  on  tbe  date  the  school  ceases  to 
offer  a  certain  program. 

Changes:  None. 

Section  €S5.213(cf(lKiii) 

Comments:  One  commenter 
recommended  that  tbe  regulations 
provide  a  definition  of  a  teach-out  as 
referring  only  to  arrangements  in  which 
the  borrower  receives  all  tbe  instruction 
promised  at  ru>  additional  charge  at  an 
institution  geographically  close  to  the 
closing  school  and  under  an 
arrangement  approved  by  the  State 
licensing  body. 

Discussion:  The  Secretary  believes 
that  a  prescriptive  regulatory  definition 
of  ""teach-out^  is  unnecessary.  A  student 
who  chooses  to  complete  his  or  her 
program  through  a  teach-out  has 
received  value  from  the  loan  and  does 
not  need  a  loan  discharge. 

Changes:  None. 

Section  685J213ld)ll) 

Comments:  One  comnwnter 
recommended  that  para^aph  (dMl)  be 
modified  to  require  tbe  boiiower  to 
cooperate  with  "reasonable  raque^s" 
for  cooperatioa  by  the  Secretary,  asd  to 
cooperate  with  the  Secretary  to  tbe 
extent  practicable. 

Discussion:  The  use  of  the  word 
"cooperate"  in  the  regulations  lefieds 
the  Secratary's  intention  to  nvork  with 
the  borrower  toward  a  camoMiB  goaL 
This  provision  outlines  what  is 
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expected  of  the  borrower  and  references 
documents  "reasonably  available"  to  the 
borrower. 
Changes:  None. 

Section  685.213(d)(2) 

Comments:  One  commenter 
recommended  that  paragraph  (d)(2)  be 
modified  to  permit  the  Secretary  to 
revoke  a  loan  discharge  oidy  if  the 
discharge  was  based  upon  a  material, 
false  statement  by  the  borrower  made 
with  fraudulent  intent  to  receive  a 
benefit  the  borrower  would  not 
otherwise  be  entitled  to  receive,  or  if  the 
borrower  willfully  fails  to  cooperate 
with  a  reasonable  request  to  support  the 
Secretary's  efforts  to  recover  &t)m  the 
school  or  its  principals. 
.    Discussion:  To  protect  the  Federal 
fiscal  interest,  the  Secretary  believes 
that  it  is  appropriate  to  revoke  or  deny 
a  dischai]ge  for  a  borrower  who  fails  to 
support  the  representations  made  to 
receive  that  benefit. 

Changes:  None. 

Section  685. 21 3(e) 

Comments:  Two  coromenters  objected 
to  the  provision  requiring  a  borrower  to 
transfer  the  borrower's  right  to  recover 
against  state  tuition  recovery  funds  for 
the  amount  of  a  discharged  loan. 
Another  commenter  also  recommended 
deletion  of  paragraph  (e)(3)  because  it 
could  be  construed  to  fimit  the 
borrower's  rights. 

Discussion:  The  Secretary  believes 
that  the  authority  in  section  437(c)(2)  of 
the  HEA  permitting  the  assigimient  to 
the  Secretary  of  the  borrower's  right  to 
recover  a  loan  refund  from  the  school, 
its  affiliates  or  principals,  clearly 
applies  as  well  to  the  recovery  of 
refunds  from  private  funds  which 
support  the  schools.  A  private  fund  is 
generally  funded  by  the  types  of  schools 
who  present  the  greatest  risk  of  liability 
or  by  parties  who  are  associated  with 
those  schools.  Under  these  conditions, 
the  Secretary  believes  that  the  HEA 
intends  that  the  Secretary  shall  have  a 
legal  claim  to  a  refund  from  these  funds. 
The  Secretary  also  does  not  agree  with 
the  suggestion  that  the  reference  to  the 
borrower's  assignment  of  claims  with 
respect  to  the  enrollment  agreement  and 
paragraph  (e)(3)  should  be  deleted.  The 
Secretary  does  not  believe  that  these 
provisions  will  be  read  to  surrender  the 
borrowers'  rights  beyond  the  limited 
scope  required  to  receive  the  loan 
discharge. 

Changes:  None. 

Section  685.213(f) 

Comments:  One  commenter 
recommended  that  the  regulations  be 
modified  to  specifically  provide  that, 


after  a  loan  is  discharged,  the  Secretary 
will  send  the  borrower  the  original 
promissory  note  marked  "canceled"  or 
"satisfied  in  full"  and  a  notice  that  the 
credit  agencies  have  been  informed  of 
the  cancellation.  Another  commenter 
noted  that  the  regulations  do  not 
address  the  removal  of  the  adverse 
credit  history  bom  the  borrower's  credit 
report. 

Discussion:  A  loan  that  is  discharged 
is  considered  "pmd  in  full"  and  the 
Secretary  will  notify  the  borrower  that 
the  borrower's  loan  obligation  has  been 
satisfied.  In  addition.  §  685.213(b)(4) 
provides  that  the  Secretary  will  provide 
notice  of  the  discharge  to  all  credit 
reporting  agencies  which  were  notified 
of  the  status  of  the  loan.  The  Secretary 
believes  that  these  steps  will  provide 
the  protection  for  the  borrowers 
requested  by  the  commenters. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  regulations  be 
modified  to  include  recent  guidance 
provided  in  the  FFEL  Program  regarding 
borrowers  who  are  initially  determined 
eligible  for  discharge  based  on  a  school 
closure  date  that  is  later  determined 
inaccurate. 

Discussion:  The  Secretaty  believes 
that  the  guidance  referred  to  by  the 
commenters  does  not  need  to  be  in 
regulation.  However,  borrowers  in  both 
the  FFEL  Program  and  the  Direct  Loan 
Program  will  generally  be  treated  the 
same  for  purposes  of  tbe  loan  discharge 
provision. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  regulation  provide  for  the 
resumption  of  collection  activities  and 
specify  the  treatment  of  payments  of 
principal  and  interest  due  during  the 
period  in  which  collection  of  the  loan 
is  suspended. 

Discussion:  Section  685.213(f)(4)  of 
the  regulations  provides  the  information 
requested  by  the  conunenter. 

Changes:  None. 

Section  685.21 4    Discharge  for  False 
Certification  of  Student  Eligibility  or 
Unauthorized  Payment 

Comments:  One  commenter  suggested 
that  the  discharge  also  be  applied  to  the 
amount  of  a  Consolidation  loan  that 
reflects  a  loan  that  would  have  been 
eligible  for  discharge  except  that  it  had 
been  consolidated. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  a  borrower's 
Consolidation  loan  should  be  credited 
for  the  amount  of  the  false  certification 
loan  discharge  that  would  have  been 
applicable  to  the  borrower's  loan  before 
the  consoUdation.  Section  685.214(b)(1) 
provides  that  the  borrower  would  be 


relieved  of  any  past  or  present 
obligation  to  repay  the  loan  and  would 
be  reimbursed  for  amounts  paid  on  the 
loan.  The  regulation  is  the  same  as  the 
regulation  for  the  FFEL  Program. 
Changes:  None. 

Comments:  One  commenter  argued 
that  the  Secretary  should  be  more 
receptive  to  remedying  abuses  where 
the  ability  to  benefit  is  lacking.  The 
commenter  was  particulariy  concerned 
about  borrowers  who  become  employed 
in  their  general  area  of  study  but  at 
lower  level  positiorw  than  they  expected 
when  they  signed  up  for  training.  The 
commenter  claimed  that  false 
certification  was  intended  to  address 
these  problems. 

Discussion:  Section  437(c)  of  the  HEA 
provides  for  discharge  of  a  loan  only 
when  the  school  falsely  certifies  the 
student's  eligibility  to  borrow.  It  is  not 
intended  to  address  every  instance  of 
alleged  school  malfeasance.  In 
particular,  section  437(c)  is  not  intended 
to  provide  a  loan  discharge  for  all  the 
borrowers  who  believe  that  they  have 
not  obtained  the  employment  that  they 
believe  was  promised.  The  Secretary 
does  not  endorse  or  guarantee  the 
quality  of  education  offered  by  schools 
participating  in  the  Title  IV  programs. 
The  Secretary  does  not  approve  the 
school's  curriculum  or  practices,  except 
as  they  relate  to  operation  of  the  Title 
IV  programs.  Accordingly,  student 
borrowers  have  the  responsibility  of  any 
consumer  to  evaluate  the  services  that 
will  be  provided  by  the  school  in  light 
of  the  expense. 

Changes:  None. 

Comments:  One  commenter  claimed 
that  the  Secretary's  approach  to  the 
discharge  for  false  certification  is  overly 
restrictive  and  not  consistent  with  the 
statutory  language.  The  commenter 
recommended  that  the  regulation 
should  not  limit  the  type  of  false 
certification  that  could  result  in  a 
discharge. 

Discussion:  Section  437(c)  of  the  HEA 
has  a  limited  scope.  It  provides  for 
discharge  of  a  loan  for  a  borrower  when 
the  school  has  falsely  certified  the 
student's  eligibility  to  borrow.  The 
Secretary  believes  that  the  regulations 
properly  reflect  the  limited  scope  of  the 
statute. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  regulation  be  revised  to  apply 
the  time  limits  applicable  to  guaranty 
agencies  under  the  similar  provision  in 
the  FFEL  Program  to  the  Secretary. 

Discussion:  The  Secretary  is 
committed  to  ensuring  that  borrowers 
receive  a  timely  response  but  regulatory 
time  frames  are  not  necessary.  In  the 
FFEL  Program,  however,  the  Secretary  is 
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regulating  the  activities  of  third  parties 
and  regulatory  time  frames  are  needed 
to  ensure  that  those  parties  hilfill  their 
programmatic  responsibilities. 
changes:  None. 

Section  685.214(a)(l)(iii) 

Comments:  One  commenter  objected 
to  the  provision  that  a  borrower  would 
be  eligible  for  a  loan  discharge  if  the 
school  certified  the  student's  eligibility 
for  a  loan  and  the  student  had  a 
physical  or  mental  condition,  age  or 
criminal  record  that  prevents  the 
borrower  from  satisfying  the  physical  or 
legal  requirements  for  employment  in 
the  occupation  for  which  the  borrower 
received  training.  The  commenter 
suggested  that  the  school  could,  under 
certain  circumstances,  violate  the 
Americans  with  Disabilities  Act  (ADA). 
The  commenter  suggested  that  if  the 
State  standard  violated  the  ADA,  the 
school  could  be  sued  by  the  student  for 
refusing  to  certify  the  loan  application, 
or  could  face  action  by  the  E>epartment 
if  the  loan  was  certified. 

Discussion:  As  noted  in  the  preamble 
to  the  NPRM.  59  FR  42651^2652, 
paragraph  (a)(l)(iii)  is  not  intended  to 
affect  the  application  of  any  Federal  or 
State  statute  (including  the  ADA)  that 
prohibits  discrimination.  The  Secretary 
does  not  expect  that  schools  will  be 
held  liable  for  certifying  any  loan 
apphcation  that  they  are  required  to 
certify  by  another  law.  However,  the 
Secretary  does  not  believe  that  a  change 
in  the  regulations,  as  suggested  by  the 
commenter,  is  needed. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  language  pertaining  to  the  false 
certification  of  the  eligibility  of  a 
student  who  does  not  meet  the  basic 
requirements  for  employment  is  unclear 
particularly  when  applied  to  four  year 
and  degree  granting  institutions.  The 
commenter  stated  that  the  school  does 
not  have  access  to  the  information 
mentioned  in  the  regulation  and  cannot 
be  expected  to  have  knowledge  of  the 
potential  occupations  and  requirements 
for  employment  for  students  who 
pursue  the  academic  programs  in  a 
university.  The  commenter  argued  that 
this  language  would  encourage  students 
to  raise  illegitimate  claims  against 
schools. 

Discussion:  The  regulatory  language  is 
Hmited  and  designed  to  address  those 
situations  in  which  the  school  proposed 
to  train  the  student  for  an  occupation 
with  specific  requirements  for 
employment.  The  Secretary  does  not 
anticipate  that  this  regulation  will  apply 
to  many  students  pursuing  academic 
programs  in  a  university. 

Changes:  None. 


SecUon  685.214(c)(1) 

Comments:  One  commenter  argued 
that  a  borrower  should  be  able  to  receive 
a  loan  discharge  if  the  borrower  did  not 
have  the  ability  to  benefit  from  the 
training,  even  if  the  borrower  got  a  job 
for  which  he  received  training. 

Discussion:  The  Secretary  believes 
that  the  ability  of  a  student  to  obtain 
employment  in  the  occupation  for 
which  the  student's  program  provided 
training  is  evidence  that  the  student  was 
able  to  benefit  from  the  education 
received,  even  if  the  school  initially 
failed  to  test  or  improperly  tested  the 
student's  ability  to  benefit  from  the 
training. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  regulations  be  modified  to 
require  the  borrower  to  make  a 
reasonable  effort  to  secure  employment 
in  the  field  in  which  the  program  was 
intended  before  a  discharge  can  be 
granted. 

Discussion:  The  Secretary  agrees  with 
the  commenter's  suggestion.  The 
requirement  that  the  borrower  make  a 
reasonable  attempt  to  obtain 
employment  in  the  occupation  for 
which  the  program  was  intended  is 
included  in  the  FFEL  Program 
regulations  at  34  CFR 
682.402(e)(3)(ii)(C)  and  should  be 
incorporated  into  the  Direct  Loan 
program. 

Changes:  Section  685.214(c)(l)(iii){B) 
has  been  changed  to  require  the 
borrower  to  provide  a  statement 
acknowledging  that  he  or  she  made 
reasonable  attempts  to  obtain 
employment  in  the  occupation  for 
which  the  program  was  intended. 

Changes:  None. 

Section  685.214(c)(5) 

Comments:  One  commenter 
recommended  that  this  subsection  be 
modified  to  only  require  the  borrower  to 
cooperate  with  "reasonable  requests" 
for  cooperation  by  the  Secretary,  and  to 
cooperate  with  the  Secretary  to  the 
extent  practicable. 

Discussion:  The  use  of  the  word 
"cooperate"  in  the  regulations  reflects 
the  Secretary's  intention  to  work  with 
the  borrower  toward  a  common  goal  and 
does  not  need  to  be  restricted.  The 
section  references  the  provision  of 
documents  "reasonably  available"  to  the 
borrower. 

Changes:  None. 

Section  685.214(d)(4) 

Comments:  One  commenter 
recommended  that  the  regulations  be 
modified  to  specifically  provide  that, 
after  a  loan  is  discharged,  the  Secretary 


will  send  to  the  borrower  the  original 
promissory  note  marked  "canceled"  or 
"satisfied  in  fiiU"  and  a  notice  that  the 
credit  agencies  have  been  informed  of 
the  cancellation.  Another  commenter 
noted  that  the  regulations  do  not 
address  the  removal  of  the  adverse 
credit  history  from  the  borrower's  credit 
report. 

Discussion:  A  loan  that  is  discharged 
is  considered  "paid  in  full"  and  the 
Secretary  will  notify  the  borrower  that 
the  borrower's  loan  obligation  has  been 
satisfied.  In  addition,  §  685.214(b)(5) 
provides  that  the  Secretary  will  provide 
notice  of  the  discharge  to  all  credit 
reporting  agencies  which  were  notified 
of  the  status  of  the  loan.  The  Secretary 
believes  that  these  steps  will  provide 
the  protection  for  the  borrowers 
requested  by  the  commenters. 

Changes:  None. 

Section  685.215    Consolidation 

Comments:  Some  commenters  noted 
that  the  terms  of  Direct  Consolidation 
Loans  with  respect  to  deferment 
eligibility  and  interest  rates  are  not 
identical  to  the  terms  of  FFEL 
Consolidation  Loans. 

Some  commenters  supported  the 
differences  because  the  difierences 
benefit  borrowers.  Other  commenters 
wanted  Direct  Consolidation  Loans  to 
have  the  same  terms  as  FFEL 
Consolidation  Loans. 

Discussion:  Section  455(g)  of  the  HEA 
indicates  that  the  Secretary  has 
discretion  in  establishing  the  terms  and 
conditions  of  the  Federal  Direct 
Consolidation  Loan  Program.  The 
Secretary  has  established  a  Direct 
Consolidation  Loan  Program  that 
maximizes  benefits  to  the  borrower  and 
complies  with  statutory  guidance.  The 
Secretary  does  not  have  the  authority  to 
extend  these  provisions  to  borrowers  of 
FFEL  Consolidation  Loans. 

Changes:  None. 

Comments:  Some  commenters 
requested  the  Secretary  to  allow  Direct 
Loans  to  be  consolidated  into  FFEL 
Consolidation  Loans  so  that  borrowers 
can  choose  their  servicer. 

Discussion:  The  statute  prohibits  the 
consolidation  of  Direct  Loans  into  FFEL 
Program  loans.  Moreover,  the 
commenter's  claim  that  borrowers  have 
a  choice  of  ser\'icer  in  the  FFEL  Program 
is  inaccurate.  Borrowers  under  the  FFEL 
Program  are  frequently  not  able  to 
choose  their  servicers;  rather,  the 
servicing  of  their  loans  is  determined  by 
who  holds  the  notes,  which  are  often 
sold  on  the  secondary  market  without 
any  borrower  consultation. 

Sections  685.402(e)(2)  and  (3)  state 
that  a  school  participating  in  the  Direct 
Loan  Program  may  request  that  the 


Secretary  designate  a  different  Servicer 
for  reasons  of  unsatisfactory 
performance.  Thus,  a  change  of  Servicer 
will  be  possible  under  the  Direct  Loan 
Program. 

changes:  None. 

Comments:  Some  commenters  noted 
that  the  Department  should  refund  fees 
paid  by  a  lender  or  guarantor  on  an 
FFEL  Program  loan  that  is  subsequently 
consolidated  into  the  Direct  Loan 
Program. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters  that  the 
Secretary  should  rebate  any  fees  charged 
to  a  lender  or  guaranty  agency  when  an 
FFEL  Program  loan  is  consolidated  into 
a  Direct  Consolidation  Loan.  A  lender  or 
guaranty  agency  is  required  by  statute  to 
pay  such  fees  to  the  Secretary.  The 
Secretary  does  not  have  the  authority  to  ■ 
return  fees  to  a  lender  or  guaranty 
agency. 

Changes:  None. 

Section  685.215(b) 

Comments:  None. 

DiscuMion:  The  categories  of  loans 
eligible  for  consohdation  under  the 
Direct  Loan  Program  have  been 
expanded  to  include  loans  made  under 
subpart  II  of  part  B  of  title  VIII  of  the 
Public  Health  Service  Act.  This  change 
is  the  result  of  recent  amendments  to 
the  HEA  contained  in  the  Improving 
America's  Schools  Act  of  1994.  which 
was  enacted  into  law  on  October  20, 
1994. 

Changes:  Section  685.215(b)  has  been 
revised  to  include  loans  made  under 
subpart  n  of  part  B  of  title  VIII  of  the 
Public  Health  Service  Act  in  the  list  of 
loans  that  may  be  consolidated  into  a 
Direct  Unsubsidized  Consolidation 
Loan. 

Section  685.215(c)(3) 

Comments:  Some  commenters  stated 
that  a  subsidized  FFEL  Consolidation 
Loan  should  qualify  for  inclusion  into  a 
Direct  Subsidized,  rather  than  Direct 
Unsubsidized,  Consolidation  Loan. 
Further,  §685.215(b)(15)  should  reflect 
this  change  since  §  685.102  states  that  a 
"subsidized  Title  IV  education  loan  may 
be  consoUdated  into  a  Direct  Subsidized 
Consolidation  Loan"  and  a  subsidized 
FFEL  Consohdation  Loan  is  a  title  IV 
loan. 

Other  commenters  noted  that  there  is 
no  statutory  authority  to  include  HEAL 
loans  in  Federal  Direct  Consolidation 
Loans,  since  the  reference  to  HEAL 
loans  is  stated  in  section  428C(d)  of  the 
statute  and  section  455(g)  states  that 
Direct  Loan  consolidation  borrowers 
may  include  in  their  consohdation  loans 
only  those  loans  described  in  section 
428C(a)(4).  One  commenter  stated  that 


subsidized  Health  and  Himian  Services 
loans  should  be  eligible  for  inclusion  in 
Direct  Subsidized  Consohdation  Loans, 
rather  than  unsubsidized  ones  as 
currently  regulated.  Some  commenters 
believed  that  there  is  no  statutory 
authority  for  the  Direct  Loan  Program  to 
consolidate  FFEL  consolidation  loans, 
because  the  statute  states  that  loan 
eligibility  under  428C  of  the  HEA 
terminates  when  a  consolidation  loan  is 
received. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  a  subsidized  FFEL 
Consolidation  Loan  should  be  included 
in  a  Direct  Subsidized  Consolidation 
Loan.  Subsidized  HHS  Loans  will  not 
qualify  for  subsidy  under  the  HEA 
Programs  because  the  loans  are  not 
subsidized  by  the  Secretary  but  by 
another  Federal  apency. 

With  regard  to  the  statutory  authority 
to  consolidate  HEAL  Program  loans,  the 
commenters  are  correct  in  noting  that 
the  authority  to  consolidate  HEAL  loans 
is  found  in  section  428C(d).  Section 
428C(d)(4)  authorizes  the  Secretary  to 
publish  regulations  to  facilitate  carrying 
out  the  goal  of  consolidating  HEAL 
loans.  The  Secretary  believes  that  the 
provision  for  the  consolidation  of  HEAL 
loans  should  be  extended  to  the  Direct 
Loan  Program.  The  regulatory  provision 
for  consolidating  HEAL  loans  under 
Direct  Loans  is  consistent  with  the 
statutory  authority  in  428Qd)(4). 

Changes:  Section  685.215(c)(3)  is 
amended  to  clarify  that  Federal 
Consolidation  Loans  may  be 
consolidated  into  a  Direct  Subsidized 
Consolidation  Loan,  if  they  are  eligible 
for  interest  benefits  during  a  deferment 
period  under  section  428(b)(4)(C). 

SecUon  685.215(d)(l)(iXB) 

Comments:  Some  commenters 
suggested  that  documentation  be 
required  to  prove  that  a  borrower  is 
unable  to  obtain  a  Federal  Consolidation 
Loan,  or  one  with  income-sensitive 
terms  satisfactory  to  the  borrower. 
Others  suggested  that  the  phrase"*  *  * 
acceptable  to  the  borrower"  be  deleted 
since  it  gives  broad  discretion  to  any 
FFEL  borrower,  eligible  for  ICR  under 
Direct  Loans,  to  apply  for  a  Direcl 
Consolidation  Loan. 

Discussion:  On  the  Direct  Loan 
Consolidation  Application  and 
Promissory  Note,  the  borrower  certifies 
that  he  or  she  meets  the  eligibihty 
criteria  to  consohdate  under  the  Direct 
Loan  Program.  The  Secretary  believes 
that  this  certification  is  sufficient 
documentation  and  that  requiring 
further  documentation  would  be 
unneces-sarily  burdensome.  The  phrase 
"acceptable  to  the  borrower"  is 
statutory. 


Changes:  None. 
Section  685.215(d)(l)(ii)(B) 

Comments:  Some  commenters  stated 
that  the  statute  does  not  authorize  Direct 
Consolidation  Loans  to  be  made 
available  to  students  during  in-school 
status.  Other  commenters  supported  in- 
school  consolidation  because  they 
believed  that  extending  the  eligibility  of 
a  student  to  consohdate  his  or  her  loans 
under  the  Direct  Loan  program  while  he 
or  she  is  still  in  school  enhances  the 
flexibility  of  the  repayment  options 
available  to  students. 

Discussion:  The  statute  permits  the 
Secretary  to  allow  loan  consolidation 
under  the  Direct  Loan  Program  while  a 
borrower  is  enrolled  in  school.  Section 
455(g)  of  the  HEA  states  that  Direct 
Consolidation  Loans  are  established 
"only  under  such  terms  and  conditions 
as  the  Secretary  shall  establish  pursuant 
to  section  457(a)(1)  or  regulations 
promulgated  under  this  part".  Thus,  the 
Secretary  has  discretion  in  setting  the 
terms,  conditions,  and  benefits  for 
Direct  Consolidation  Loans.  Section 
455(a)  of  the  statute  does  not  require 
consolidation  loans  under  the  Direct 
Loan  program  to  have  terms,  conditions, 
and  benefits  parallel  to  consohdation 
loans  made  under  the  FFEL  Program. 

Changes:  The  final  regulations  have 
added  a  new  paragraph  to 
§  685.215(d)(1).  FFEL  borrowers  will  be 
allowed  to  consohdate  their  FFEL  loans 
during  the  in-school  period,  even  if  they 
have  no  Direct  Loans,  as  long  as  the>  are 
attending  schools  that  participate  in  the 
Direct  Loan  Program.  The  Secretary 
be!:eves  that  this  will  allow  for 
maximum  program  flexibihty.  Also, 
there  will  be  a  number  of  benefits 
available  to  each  borrower  as  a  result  of 
in-school  consohdation.  For  example, 
borrowers  of  unsubsidized  loans  will  be 
able  to  make  interest  payments  to  just 
one  holder  of  the  loaii(s).  The 
coiiveiiience  of  repayment  will  be 
enhanced,  because  it  will  not  be 
necessd.'y  for  FFEL  borrowers  to  enter 
repny  ment  under  the  FFEL  Program  and 
then  switch  to  Direct  Loans  in  order  to 
obtain  the  repayment  options  available 
under  the  new  program. 

Section  685.21 5(d)(l)(v)(B) 

Comments:  In  section 
685.215{d)(l)(v)(B),  several  commenters 
noted  that  the  regulations  do  not  state 
that  the  absence  of  a  credit  history 
should  not  be  construed  as  an  adverse 
credit  history. 

Dl.';cussion:  The  Secretary  agrees  that 
the  absence  of  a  credit  history  should 
not  be  construed  as  an  adverse  credit 
history. 
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Changes:  Section  685.200(bK7)  is 
amended  to  provide  that  an  absence  of 
credit  history  is  not  an  adverse  credit 
history. 

Section  685.215(d)(l)(vi) 

Comments:  None. 

Discussion:  The  NPRM  essentially 
provided  for  unlimited  consoUdation  of 
Direct  Loans.  This  meant  that  a 
borrower  could  default  on  a  Direct 
Consolidation  Loan  and  simply 
consolidate  again.  The  credit  report 
each  time  would  be  updated  to  show 
that  the  underlying  loan  had  been  paid 
in  full  (although  it  would  still  be  listed 
as  a  default).  Each  default  would  also 
result  in  the  capitalization  of  collection 
costs  and  any  outstanding  interest  and 
fees,  thereby  increasing  the  borrower's 
debt  substantially.  To  prevent  potential 
abuse  of  the  consolidation  eligibility 
provisions,  the  Secretary  v/ill  restrict 
consolidation  of  a  defauhed  Direct 
Loan. 

Changes:  Paragraph  (vi)  has  been 
added  to  section  685.215(d)(1)  to  permit 
borrowers  to  consolidate  a  defaulted 
Direct  Loan  only  with  the  approval  of 
the  Secretary. 

Section  685.215(d)(l)(vii) 

Comments:  Although  not  specifically 
addressed  in  the  NPRM,  some 
commenters  wanted  to  exclude  from 
Direct  Loan  Consolidation  those  FFEL 
loans  where  judgment  actions  have  been 
taken  against  the  borrower. 

Discussion:  The  Secretary  has  decided 
to  proceed  cautiously  with  the 
consolidation  of  loans  where  judgment 
actions  have  been  taken  against  the 
borrower.  Consohdation  of  judgments 
will  be  allowed  only  when  the 
consolidation  of  such  loans  is  in  the 
Federal  fiscal  interest. 

The  Secretary  recognizes  that 
obtaining  a  judgment  is  the  most  costly 
step  in  the  debt  collection  process. 
Further,  judgments  are  generally  not 
obtained  unless  the  borrowers'  income 
or  assets  show  they  have  the  ability  to 
pay.  In  light  of  these  actions,  the 
Secretary  does  not  believe  it  is  in  the 
best  interest  of  the  Direct  Loan  and 
FFEL  Programs  to  establish  a  rule  that 
a  borrower  owing  on  a  judgment  is 
entitled  to  consolidate.  Therefore,  the 
Secretary  has  decided  to  allow 
consolidation  of  judgments  into  Direct 
Loans  only  if  the  judgment  holder 
agrees  to  the  purchase  and  the  Secretary 
determines  that  the  consolidation  is  in 
the  Federal  fiscal  interest. 

Changes:  Section  685.215(d)  has  been 
amended  to  provide  for  the 
consolidation  of  judgments  at  the 
discretion  of  the  Secretary. 


Section  685.215(f)(1) 

Comments:  None. 

Discussion:  The  timely  processing  of 
consohdation  loans  is  an  essential 
component  of  debt  management  for 
some  borrowers  and  of  quality  loan 
servicing  for  all  consolidation  loan 
applicants.  For  these  reasons,  the 
Siecretary  has  modified  this  section  to 
require  the  holder  of  a  loan  that  is  being 
consolidated  to  complete  and  return  the 
loan  certification  request  within  a 
specified  period  of  time. 

Changes:  A  new  paragraph  (i)  has 
been  added  to  section  685.215(f)(1)  that 
requires  holders  Of  loans  that  are  being 
consohdated  to  process  the  loan 
verification  certificate  within  10 
business  days  of  receipt  of  the  form. 

Comments:  Some  commenters 
requested  the  deletion  of  provisions 
regarding  the  Secretary's  authority  to 
impose  reasonable  limits  on  collection 
costs  paid  to  the  holder  of  a  defaulted 
loan  that  is  being  consolidated. 

Discussion:  Wnen  a  defaulted  loan  is 
consohdated,  the  holder  of  the  defaulted 
loan  is  no  longer  required  to  collect  on 
the  defaulted  loan.  Instead,  the 
underlying  loan  is  fully  discharged  and 
the  collection  costs  are  capitalized, 
increasing  the  student's  debt.  If 
collection  costs  were  not  limited,  the 
full  amount  of  the  collection  costs 
would  be  charged  to  the  borrower,  even 
though  the  amount  of  collection  activity 
and  costs  incurred  on  the  part  of  the 
defaulted  loan  holder  would  be 
substantially  reduced.  The  Secretary 
does  not  believe  that  borrowers  should 
be  required  to  pay  these  full  defaulted 
loan  costs  or  that  agencies  should 
receive  compensation  for  services  that 
are  not  rendered.  The  Secretary  realizes 
that  there  are  certain  expenses  that  have 
been  inciured  by  the  holder  of  a 
defaulted  loan  being  consolidated,  but 
these  costs  are  not  the  full  amount  of  the 
collection  costs  originally  applied  to  the 
borrower's  account.  For  these  reasons, 
the  Secretary  reserves  the  right  to 
impose  reasonable  limits  on  collection 
costs  paid  to  the  holder  of  the  loan. 

The  regulation  also  places  a  limit  on 
collection  costs  to  be  charged  by 
restricting  these  costs  to  "no  more  than 
those  authorized  under  the  FFEL 
Program". 

Changes:  None. 

Section  685.215(h) 

Comments:  Some  commenters  stated 
that  Direct  Consolidation  Loans  should 
not  be  used  to  encourage  FFEL 
borrowers  to  pay  under  the  ICR  plan. 
Others  believe  that  FFEL  borrowers 
must  evidence  need  for  ICR,  and  pay 
only  under  that  plan,  if  applying  for 
Direct  Consolidation  Loans. 


Discussion:  Participation  in  the  Direct 
Loan  Program  is  voluntary  and 
borrowers  may  choose  any  of  the  four 
repayment  plans  afte^ consolidation. 
Section  428C(b)(5)  of  the  statute  allows 
borrowers  who  do  not  have  a  Direct 
Loan  to  consolidate  into  Direct  Loans  if 
they  meet  certain  conditions.  The 
statute  further  allows  the  resulting 
Direct  Consolidation  Loan  to  be  repaid 
under  any  repayment  provision  allowed 
under  the  Direct  Loan  statute.  The 
Secretary  believes  that  providing 
borrowers  with  a  choice  of  repayment 
options  is  in  the  best  interest  of  the 
borrower,  and  that  repayment  options, 
including  ICR,  should  be  available 
broadly. 

Changes:  None. 

Section  685.215(j)(2) 

Comments:  One  commenter  noted 
that  the  Department  must  redisrlose 
new  loan  amoxmt  and  term  information 
to  a  borrower  when  an  additional  loan 
has  been  included  in  the  borrower's 
Direct  Consolidation  Loan  during  the 
allowable  180-day  period  and 
recommended  that  this  language  be 
added  to  §685.215(j)(2).  Another 
commenter  suggested  that  the  Secretary 
should  clarify  that  a  redisclosure  will  be 
provided  to  the  borrower  if  there  is  any 
additional  amount  of  money  needed  to    . 
discharge  a  loan  being  consolidated  into 
a  Direct  Consolidation  Loan. 

Discussion:  The  Secretary  will  i 

redisclose  the  new  loan  amount  and 
term  information  (if  adjusted),  when  a 
loan  is  added  to  a  Direct  Consolidation 
Loan  within  the  allowable  180-day 
period.  However,  it  is  not  necessary  or 
appropriate  for  the  Secretary  to  include 
this  requirement  that  applies  only  to  the 
Secretary  in  regulations.  Further, 
mechanisms  such  as  contract  terms  with 
contractors  and  other  Federal 
regulations  control  these  requirements. 

Changes:  None. 

Section  685.215(k) 

Comments:  Many  commenters 
suggested  that  the  Secretary  state  in  the 
regulations  that  a  borrower  will  be 
notified  when  the  Secretary  receives  a 
refund  from  a  school  on  a  loan  that  has 
been  discharged  through  consolidation, 
and  that  such  refund  has  been  applied 
to  the  borrower's  account. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  a  borrower  should 
be  notified  when  the  Secretary  receives 
a  refund  and  applies  it  to  the  borrower's 
account.  The  Secretary  will  provide  the 
borrower  such  notification  and  does  not 
believe  that  a  change  in  the  regulations 
is  necessary.  j 

Changes:  None.  J 


SecUon  685.215(l)(3)(ii) 

Comments:  Some  commenters  stated 
that  §685.215(l)(3)(ii)  should  be 
expanded  to  state  that  if  one  of  the 
borrowers  of  a  joint  (spousal)  Direct 
Consolidation  Loan  qualifies  for 
discharge  of  a  loan,  that  borrower's 
portion  of  the  joint  loan  will  be 
discharged  for  any  of  the  reasons  hsted 
in  §  685.212.  Furthermore,  these 
discharge  provisions  should  be 
extended  to  joint  FFEL  Consolidation 
Loans. 

Discussion:  Discharge  of  a  loan  under 
the  closed  school  and  false  certification 
provisions  in  §  685.212(d)  and  (e)  are 
loan-specific.  This  means  that  the  loan 
is  discharged  because  the  loan  meets  a 
condition  for  discharge,  rather  than  the 
borrower  meeting  a  condition  for 
discharge.  The  conditions  listed  in 
§  685.212(a),  (b).  and  (c)  (death,  total 
and  permanent  disability,  and 
bankruptcy)  are  borrower-specific  rather 
than  loan-specific.  In  these  situations, 
both  spouses  must  meet  a  condition  for 
the  loan  to  be  forgiven  under  a  joint 
Direct  Consolidation  Loan  because  both 
spouses  are  borrowers  of  the  loan. 

Changes:  None. 

Section  685.301    Certification  of  a  Loan 
by  a  Direct  Loan  Program  School 

Comments:  A  number  of  commenters 
pointed  out  that  the  proposed 
requirements  for  the  multiple 
disbursement  of  a  loan  would  apply 
even  when  the  loan  period  corresponds 
to  a  single  academic  term.  One 
commenter  suggested  consohdating  all 
procedures  and  requirements 
concerning  disbursements  into  a  single 
section  of  the  regulations.  The 
commenters  criticized  the  proposed 
regulations  for  failing  to  comply  with 
the  intent  of  section  455(j)(2)  of  the 
HEA,  which  requires  the  Secretary  to 
establish  periods  for  paying  loan 
proceeds  that  are  consistent  with  the 
payment  periods  used  under  the  Federal 
Pell  Grant  Program. 

Discussion:  Section  454(a)(1)(D)  of  the 
statute  clearly  requires  that  a  school 
participating  in  the  Direct  Loan  Program 
set  a  schedule  for  the  disbursement  of 
loan  proceeds  in  installments,  following 
the  requirements  of  section  428G  of  the 
statute.  Section  428G  requires  muhiple 
disbursements  even  if  a  student  is 
enrolled  for  only  one  term.  Section 
455(j)(2),  which  requires  the 
estabhshment  of  payment  periods 
consistent  with  the  Pell  Grant  Program, 
is  not  inconsistent  with  section 
454(a)(1)(D).  Within  such  payment 
periods,  schools  are  still  required  to 
disburse  pans  in  multiple  installments 
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if  a  student  is  enrolled  for  only  one 
term. 

The  Secretary  is  commi'ted  to  seeking 
legislative  changes  to  reduce  the  burden 
on  schools  with  respect  to  this 
requirement  under  both  the  Direct  Loan 
and  FFEL  Programs.  The  Secretary  also 
agrees  that  procedures  and  requirements 
concerning  disbursements  for  all  title  IV 
programs  be  consolidated  into  one 
section  of  the  regulations.  To  the  extent 
allowed  under  the  statute  for  the  various 
programs,  the  Secretary  has 
consolidated  requirements  in  subpart  K 
of  the  Student  Assistance  General 
Provisions  regulations. 

Changes:  Paragraph  (c)  has  been 
amended  to  delete  language  concerning 
disbursement  procedures  aiid  to  cross 
reference  new  procedures  in  §  668.164 
in  the  Student  Assistance  General 
Provisions. 

Section  685.303    Processing  Loan 
Proceeds 


Section  685.303(b)(2)(i) 

Comments:  Two  commenters  believed 
that  the  proposed  requirement  that  a 
school  confirm  a  student's  enrollment 
status  before  making  each  disbursement 
is  burdensome  for  schools  and 
suggested  adopting  the  procedures  of 
the  Federal  Pell  Grant  and  Campus- 
based  programs  concerning  when  and 
how  to  confirm  the  enrollment  status  of 
students.  Three  commenters  suggested 
adding  a  provision  in  paragraph  (b)(2) 
similar  to  the  one  imder  the  FFEL 
programs  permitting  disbursements  to  a 
student  who  delays  the  start  of 
attendance  for  up  to  30  days. 

Discussion:  The  requirement  to 
confirm  enrollment  status  prior  to 
making  a  disbursement  under  the  Direct 
Loan  Program  is  the  same  as  the 
requirement  for  all  other  title  IV 
programs.  The  Secretary  has  not 
estabhshed  a  stricter  requirement  for  the 
Direct  Loan  Program.  The  Secretary 
agrees  with  the  commenters  that 
disbursements  to  students  who  delay 
the  start  of  attendance  are  permitted. 

Changes:  Section  685.303(b)(2)  has 
been  modified  to  permit  disbursements 
to  students  who  delay  their  start  of 
attendance. 

Section  685.303(b)(3)(ii) 

Comments:  A  commenter  suggested 
that  paragraph  (b)(3)(ii)  be  revised  to 
permit  the  return  to  the  Secretary  of  the 
gross  amount  of  a  loan,  rather  than  the 
net  amount,  in  the  event  of  a  registered 
student's  writhdrawal  or  other  failure  to 
begin  attendance  before  the  first  day  of 
classes. 

Discussion:  It  is  not  necessary  for  the 
school  to  return  the  gross  amount  of  the 


loan  if  the  student  fails  to  attend  during 
the  period  of  enrollment.  In  this 
situation,  the  loan  is  canceled  and  the 
student  is  not  charged  the  loan  fee,  so 
the  net  disbursement  amount  would  be 
sufficient  to  fully  discharge  the 
borrower's  obligation. 
Changes:  None. 

Section  685.303(b)(4) 

Comments:  A  commenter  urged  the 
elimination  of  the  proposed  requirement 
for  a  30-day  delayed  disbursement  for  a 
first-year  student  who  is  a  first-time 
recipient  under  the  FFEL  and  Direct 
Loan  programs. 

Discussion:  The  requirement  that  a 
disbursement  for  a  first-year  student 
who  is  a  first-time  recipient  under  the 
FFEL  and  Direct  Loan  programs  be 
delayed  for  30  days  is  a  statutory 
requirement. 

Changes:  None. 

Sedtion  685.303(d) 

Comments:  Several  commenters 
supported  the  flexibihty  in  the  proposed 
late  disbursement  procedures  and  urged 
that  the  procedures  be  adopted  in  the 
FFEL  program.  One  commenter 
suggested  that  the  30-day  extension  in 
paragraph  (d)(4)  for  a  late  disbursement 
in  exceptional  circumstances  be 
increased  to  60  days  and  adopted  for  the 
FFEL  programs.  Two  commenters  asked 
that  there  be  unlimited  time  provided 
for  late  disbursements  in  exceptional 
circumstances  if  the  delays  are  not 
caused  by  a  borrower,  and  that  the  same 
provision  be  adopted  for  the  FFEL 
program. 

Discussion:  For  exceptional 
circumstances,  the  late  disbursement 
provision  allows  a  disbursement  up  to 
90  days  after  a  student  ceases  to  be 
enrolled  on  at  least  a  half-time  basis  or 
after  the  end  of  the  loan  period.  The 
Secretary  is  convinced  that  three- 
months  time  is  both  reasonable  and 
sufficient  to  resolve  any  outstanding 
loan  issues  and  to  make  a  disbursement. 
The  late  disbursement  provisions  for  the 
FFEL  Program  are  being  modified  to 
match  the  guidelines  in  the  Direct  Loan 
Program. 

Changes:  None. 

Section  685.303(e)  (Proposed 
685.303(g)) 

Comments:  A  commenter  suggested 
that  a  school  be  permitted  to  reduce  the 
amount  of  a  disbursement  already  made 
in  the  event  that  the  reduction  of  one  or 
more  subsequent  disbursements  would 
not  eliminate  an  overaward. 

Discussion  :li  an  overaward  occurs 
that  cannot  be  reduced  by  subsequent 
disbursements,  no  adjustment  to  the 
loan  for  the  amount  that  has  already 


61688   FMval  Register  /  VoL  59.  No.  230  /  Thiusday.  December  1,  1994  /    Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  230  /  Thursday,  December  1,  1994  /    Rules  and  Regulations    61687 


JMI 


been  disbutssd  is  required.  Havmver,  a 
school  may  reduce  the  loan  if  it  chooses 
to  do  so. 
Cbaages:  Nooe. 

Section  685.304  (Proposed  685303) 
Counseling  Bomwers 

Comments:  Some  commenters 
recommended  strengthening  the 
counseling  requirements  for  schools  in 
the  Direct  Loan  Program  and  asked  that 
the  Department  provide  additional 
support  for  institutions*  counseling 
efforts  by  {Moriding  funds  for  schools  to 
hire  couRsekirs  at  creating  a 
comprehensive  training  program  for 
school  counselors.  Some  commenters 
suggested  that  the  Department  provide 
software  to  institutions  that  would 
allow  coonselors  to  compute  different 
repayment  scenarios  for. individual 
borrowers  during  exit  interviews.  One 
commenter  recommended  that  the 
Department  require  one-on-one 
counseling  of  borrowers  who  wish  to 
participate  in  the  ICR  Program. 

Discussion:  The  Department  of 
Education  conducted  a  national  training 
session  by  means  of  a  video  conference 
in  November  1994,  to  assist  schools  in 
preparing  for  and  conducting  exit 
counseling  under  the  Direct  Loan 
Program.  The  Secretary  will  continue  to 
use  innovative  technologies  in 
providing  support  to  institutions, 
including  the  development  of  PC-based 
software  for  schools  and  borrowers.  In 
addition,  the  Department  has  developed 
an  exit  counseling  video,  exit 
counseling  brochure,  and  repayment 
brochure  for  borrowers.  The  Secretary 
has  worked  closdy  with  the  financial 
aid  community  to  develop  strong 
counseling  materials  and  he  will 
continue  to  solicit  input  from  members 
of  the  higher  education  community  in 
the  development  of  borrower 
information  materials. 

The  Direct  Loan  Servicing  Center, 
accessible  via  a  toll-free  number,  is 
equipped  with  software  that  generates 
different  repayment  scenarios  for  an 
individual  b«Tov»rer.  The  Direct  Loan 
Servicing  Center  will  provide  this 
individualized  information  to  all 
borrowers  prior  to  the  time  they  enter 
re  ayment.  Schools  may  choose  to 
di  tribute  the  individualized 
infonnation  to  bmrowers  during  the  exit 
intoview  or  have  the  Servicing  Center 
mail  the  materials  directly  to  the 
borrower.  The  Secretary  believes  that 
the  wvicting  provisions  few  exit 
counseling  to  boiroweis  are  sufficient 
and  that  a  requimnent  of  one-on-one 
counseling  is  unnecessary  and  would  be 
burdensome  for  institutions. 

Changes:  None. 


Sectiom  68530<(a}  (Proposed 
685.303(e)) 

Comments:  A  number  of  commenters 
recommended  that  initial  coimseling 
should  advise  the  borrower  of  the 
obligation  to  repay  the  loan  even  if  the 
borrower  does  not  complete  the 
program,  is  unable  to  obtain 
employment  upon  completion,  or  is 
otherwise  dissatisfied  with  the  services 
that  the  borrower  purchased  from  the 
school. 

Discussion:  Borrowers  receive  a 
statement  of  borrower's  rights  and 
responsibilities  which  includes  this 
information  during  the  loan  origination 
process. 

Changes:  None. 

Comments:  A  commenter  suggested 
that  borrowers  need  counseling  before 
they  sign  flie  promissory  note  and  have 
a  legal  obligation  to  repay,  rather  than 
"prior  to  making  the  first 
disbursement,"  as  the  regulation 
requires. 

Discussion:  Entrance  counseling 
materials,  as  well  as  the  promissory  note 
provide  borroweis  with  substantial 
information  about  their  legal  obligation 
to  repay  the  loan  prior  to  making  the 
first  disbursement.  Requiring  schools  to 
provide  additional  counseling  to 
borrowers  prior  to  signing  a  promissory 
note  would  impose  a  substantial 
administratii^e  burden  and  would  not 
likely  result  in  significant  behavioral 
changes. 

Changes:  None. 

Comments:  A  commenter  urged  the 
Secretary  to  provide  additional  loan 
counseling  to  borrowers  whose  schools 
participate  under  standard  origination, 
because  these  schools  may  not  meet  the 
same  eligibility  criteria  as  schools  that 
participate  under  school  origination. 

Discussion:  All  schools  meet  the  same 
eligibility  criteria  to  partici prate  in  the 
Direct  Loan  Program.  The  criteria  to 
originate  loans  measure  primarily  the 
fiscal  and  adniinistrative  capabilities  of 
an  institutioo  and,  as  such,  are  separate 
from  the  institutianal  eligibility  criteria. 
The  Eact  that  a  school  is  required  to 
participate  or  diooses  to  participate  at  a 
certain  lerel  of  origination,  is  not 
necessari  ly  indi  cati  ve  of  the 
institution's  ability  to  counsel 
borrowers.  The  Secretary,  of  course, 
retains  the  authority  to  provide 
additional  counseling  to  any  Direct 
Loan  borrower. 

Changes:  None. 

Section  685  J04(a)(l)(ii)  (Proposed 
685303{e)(Wi)) 

Comments:  A  commenter  suggested 
that  the  Department  require  counseling 
for  each  borrowor  new  to  the  institution. 


rather  than  only  borrowers  who  have 
never  received  a  student  loan. 

Discussion:  The  Secretary  believes 
that  borrowers  who  have  received  initial 
loan  counseling  at  one  institution 
should  not  be  required  to  attend  initial 
counseling  again.  Tbe  primary  purpose 
of  initial  counseling  is  to  inform  the 
borrower  of  the  obligation  to  repay  and 
to  provide  information  about  the 
average  indebtedness  and  average 
monthly  payments  the  borrower  is 
likely  to  face. 

Changes:  None. 

Section  6S530Ma)l3)liii)  (Proposed 
685.303(eX3)(iiU 

Comments:  A  commenter 
recommended  that  borrowers  be 
counseled  about  average  indebtedness 
under  both  the  FFEL  and  Direct  Loan 
programs  since  statistics  for  Direct 
Loans  will  not  be  immediately  available. 

Discussion:  The  Secretary  recognizes 
that  information  about  total 
ind^tediMss  under  Direct  Loans  will  be 
incomplete  during  the  first  years  of  the 
program.  However,  this  provision  does 
not  preclude  schools  from  providing 
information  about  average  indebtedness 
of  these  students  under  the  FFEL 
program. 

changes:  None. 

Section  685.304(a)(3)(iv)  (Proposed 
6d5.303(e)(3)(iv)) 

Comments:  A  commenter 
recommended  that  the  anticipated 
monthly  repayment  amount  schools  are 
required  to  provide  to  students  in  initial 
counseling  should  be  based  upon  the 
standard  repayment  plan. 

Discussion:  Because  the  Direct  Loan 
Program  provides  borrowers  with  a 
variety  of  repayment  options,  schools 
must  counsel  students  about  the 
availability  of  these  options.  The 
Secretary  does  not  believe  the 
Department  should  require  schools  to 
counsel  students  based  on  the  standard 
repayment  plan  only.  The  entrance 
materials  developed  by  the  Secretary  for 
use  by  Direct  Loan  schools  provide 
infonnation  about  repayment  under  the 
four  different  repayment  plans. 
Materials  will  include  information  on 
the  monthly  payment  amounts,  as  well 
as  estimated  total  costs  over  the  full 
repayment  period. 

C/wnges:  None. 

Section  685304(a)(5)  (Proposed 
685.303(e)(5)) 

Commaits:  Many  cotnmenters 
supported  the  Secretary's  efToits  to 
allow  alternative  procedures  for  initial 
loan  counseling.  Some  commenters  said 
the  Departmeat  should  not  provide 
specific  guidance  on  what  toe 


alternative  counseling  procedures 
should  include. 

Discussion:  The  Secretary  believes 
that  allowing  an  alternative  approach  to 
initial  counseling  provides  schools  with 
an  appropriate  level  of  flexibility  in 
determining  how  to  inform  borrowers  of 
their  loan  responsibilities.  The 
regulation  still  requires  that  schools 
following  an  alternative  approach 
provide  certain  information  in  written 
form  to  all  first-time  borrowers. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  schools  using  an  alternative 
approach  should  be  exempt  from  the 
Etepartment's  requirement  that  schools 
maintain  a  record  of  compliance  in  each 
borrowers'  file. 

Discussion:  Schools  using  the 
alternative  approach  are  still  required  to 
provide  certain  written  information  to 
all  first-time  borrowers.  The  Department 
will  continue  to  require  schools  to 
maintain  a  record  of  compliance.  Since 
schools  are  given  substantial  flexibility 
in  determining  how  to  conduct  the 
counsehng,  the  Secretary  considers 
recordkeeping  to  be  a  critical 
component  of  measuring  the 
effectiveness  of  the  school's  alternative 
approach. 

Changes:  None. 

Comments:  One  commenter 
supported  the  alternative  approach,  but 
suggested  that  the  Department  should 
not  let  all  schools  participate.  Schools 
with  excessive  default  rates  or  schools 
with  significant  numbers  of  students 
who  speak  English  as  a  second  language 
should  not  be  allowed  to  adopt  an 
alternative  approach  to  initial 
counseling. 

Discussion:  Institutions  have  argued 
that  they  are  in  the  best  position  to 
determine  the  unique  counseling  needs 
of  their  student  bodies  and  therefore, 
should  be  able  to  develop  a  counseling 
approach  designed  to  meet  their 
institutional  needs.  For  this  reason,  the 
Secretary  is  providing  schools  with  the 
authority  to  design  innovative 
counseling  plans  and  to  develop 
programs  to  reduce  default.  However, 
the  Secretary  agrees  that  the  alternative 
approach  may  not  be  appropriate  for  all 
schools,  and  reserves  the  right  to 
prohibit  a  particular  school  from  using 
an  alternative  approach. 

Changes:  The  following  phrase  has 
been  added  to  the  end  of  the  first 
paragraph  of  §  685.304(a)(5):  "For  this 
school." 

Comments:  A  few  conunenters 
suggested  the  following  measures  as 
appropriate  performance  indicators  to 
be  used  in  demonstrating  the 
effectiveness  of  a  school's  alternative 
approach:  Default  rates,  verified 


placement  rates  for  vocational  programs, 
verified  licensing  exam  pass  rates  for 
vocational  programs  that  require 
licensure. 

Discussion:  The  Secretary  believes 
that  performance  indicators  used  to 
demonstrate  the  effectiveness  of  a 
school's  alternative  approach  must  be 
objective  outcome  measures. 
Appropriate  performance  indicators 
may  include  such  measures  as  levels  of 
borrowing,  default  rates,  and 
withdrawal  rates. 

Changes:  The  following  sentence  has 
been  added  to  the  end  of 
§685.304(a)(5)(iii):  "These  performance 
measures  must  include  objective 
outcomes,  such  as  levels  of  borrowing, 
default  rates,  and  withdrawal  rates." 

Section  685.304(b)(l)(i)  (Proposed 
685.303(f)(l)(i)) 

Comments:  One  commenter 
recommended  that  borrowers  enrolled 
in  a  program  of  study  abroad  be 
excluded  from  the  requirement  for  in- 
person  exit  counseling. 

Discussion:  Unlike  Uie  initial 
counseling  provisions,  exit  counseling 
is  required  by  section  485(b)  of  the  HEA. 
The  only  borrowers  exempted  from  exit 
counseling  in  the  statute  are  those 
borrowers  who  leave  an  institution 
without  the  prior  knowledge  of  the 
institution.  In  this  case,  the  institution 
must  provide  the  exit  counseling 
information  to  the  student  in  writing. 

Changes:  None. 

Section  685.305  (Proposed  Section 
685.304)    Determining  the  Date  of  a 
Student's  Withdrawal 

Comments:  Most  con>menters  who 
commented  on  this  section  supported  it. 
One  commenter  suggested  that,  to  be 
consistent  with  the  FFEL  Programs,  a 
student  on  an  approved  leave  of  absence 
should  be  treated  as  an  enrolled  student 
for  purposes  of  a  deferment. 

Discussion:  The  Secretary  agrees  that 
there  should  be  consistent  treatment  of 
leaves  of  absence  among  all  the  title  IV, 
HEA  programs.  The  Secretary  has 
modified  the  Student  Assistance 
General  Provisions  regulations  that 
would  provide  for  that  consistent 
treatment. 

Changes:  None. 

Section  685.307  (Proposed  Section 
685.306)    Withdrawal  Procedure  for 
Schools  Participating  in  the  Direct  Loan 
Program 

Comment:  Many  commenters  asked 
the  Secretary  to  specifically  state  in  the 
regulations  that  a  school  that  withdraws 
its  participation  in  the  Diiect  Loan 
Program  will  not  be  fimited  fiom 
participating  in  the  FFEL  Program. 


Discussion:  The  Secretary  agrees  with 
the  commenters  that  a  school  that 
withdraws  from  the  Direct  Loan 
Program  should  not  be  limited  ftom 
participating  in  the  FFEL  Program 
because  of  that  withdrawal.  A  school 
that  participates  in  the  Direct  Loan 
Program  may  still  be  eligible  to 
participate  in  the  FFEL  Program 
pursuant  to  its  title  IV  participation 
agreement.  However,  this  regulation 
applies  only  to  a  school's  participation 
in  the  Direct  Loan  Program. 

Changes:  None. 

Section  685.309  (Proposed  Section 
685.308)    Administrative  and  Fiscal 
Control  and  Fund  Accounting 
Requirements  for  Schools  Participating 
in  the  Direct  Loan  Program 

Comments:  A  number  of  commenters 
supported  the  provisions  of  this  section. 
Two  commenters  requested  the 
Secretary  to  clarify  that  paragraph  (c)(1) 
of  this  section  pertains  to  the  retention 
of  records  relating  to  a  student's 
participation  in  the  Direct  Loan  Program 
and  paragraph  (c)(2)  pertains  to  the 
retention  of  all  other  records  relating  to 
a  school's  participation  in  the  Direct 
Loan  Program.  A  commenter  was 
concerned  that  permitting  a  school  to 
maintain  records  in  a  format  other  than 
original  paper  copies  might  create 
difficulties  in  litigation  or  enforcement 
efforts.  A  number  of  commenters 
suggested  that  the  requirement  in 
paragraph  (d)  to  maintain  loan  records 
include  information  on  a  student's  job 
placement,  if  known.  Several 
commenters  beUeved  that  information 
concerning  permanent  address  changes 
should  be  provided  upon  request  to  the 
Secretary  within  30  days,  consistent 
with  a  similar  requirement  under  the 
regulations  for  the  FFEL  programs. 

Discussion:  The  Secretary  agrees  that 
paragraph  (c)(1)  and  (2)  of  this  section 
need  clarification.  With  respect  to  the 
retention  of  records  in  microfilm  or 
other  format,  the  Secretary 
acknowledges  that  the  alteration  of 
some  original  documents  could  escape 
detection  if  a  school  does  not  maintain 
the  originals.  However,  the  maintenance 
of  records  in  formats  other  than  paper 
is  generally  legally  accepted.  The 
Secretary  considers  the  benefits  of 
offering  convenience  and  a  reduced 
burden  to  schools  through  the  option 
allowed  under  this  provision  to 
outweigh  the  risk  of  fraud  resulting  from 
the  use  of  these  record  storage  formats. 

The  requirement  to  collect 
information  concerning  a  student's 
expected  employer  job  placement  is 
contained  in  685.304(b),  and  the 
maintenance  of  this  information  is 
covered  under  section  685.309(c)(1). 
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The  Secretary  agrees  with  the 
commeatBTS  that  the  Secretary  needs  to 
have  information  about  permanent 
address  changes  without  serious  delay, 
hi  order  to  simplify  the  nodfication 
process  and  to  provide  an  adequate 
timeframe  ibr  providiiig  the  required 
informatioa,  the  Secretary  beheves 
schools  should  be  able  to  notify  the 
Secretaiy  of  a  change  in  a  borrowa-'s 
permaiient  address  through  the  student 
status  coaifinnatian  report. 

Changes:  Paragnph  (cXl)  is  revised  to 
make  clear  that  required  records 
concerning  a  student's  eligibility  for  or 
receipt  of  a  loan  under  this  part  must  be 
maintained  for  at  least  five  years  after 
the  student's  last  day  of  attendance. 
Paragraph  (cK2j  is  revised  to  make  clear 
that  copies  of  any  other  required  report 
and  forai  for  the  programs  under  this 
part  must  be  maintained  for  at  least  five 
years  after  the  completion  of  the  report 
or  form. 

Paragraph  (bKiii)  has  been  added  to 
require  schools  to  report  to  the  Secretary 
a  c4iaiige  in  a  bOTTOwer's  permanent 
address  throng  the  student  status 
confirmation  report. 

Section  685. 400    School  Participation 
Requirements  for  Academic  Years  1996- 
1997  and  Beyond 

Cb/nments:  A  commenter  suggested 
thsA  the  Secretary  create  a  new  section 
of  the  regulations  to  prescribe 
conditions  and  procedures  by  which 
schools  participating  in  school 
origination  can  leoover  permissible 
administrative  costs. 

Discussion:  The  Secretary  does  not 
intend  to  regulate  the  conditions  and 
procedures  related  to  receiving 
reimbursement  tor  loan  origination  at 
the  piesant  time.  This  information  will 
be  provided  to  schools  on  an  annual 
basis.  Information  related  to  costs  (or 
savings)  incurred  by  schools  that 
originate  Direct  Loans  and  the  impact 
that  borrower  volume  has  on  those  costs 
is  being  collected  during  the  first  and 
subsequent  years  of  the  Direct  Loan 
Program.  Until  solid  data  become 
available  to  establish  administrative  fiae 
gui<hilines.  the  Secretary  will  retain  the 
audwrity  to  look  at  programmatic 
informatioD  as  it  becomes  available  and 
to  set  fiee  guidelines  that  will  best 
promote  sound  program  development. 

Changes:  None. 

Comments:  A  commenter  suggested 
that  schools  already  participating  in  the 
Quahty  Assurance  Program  should  be 
exempt  from  the  regulations  specifying 
criteria  for  school  participation  in  the 
Direct  Loan  Proeram. 

Discussion:  Toe  Secretary  disagrees 
with  the  commenter.  Eligibihty  criteria 
deemed  significuit  under  the  Quality 


Assurance  Pragnim  may  differ 
somewtiat  from  the  eligibility  and 
selection  requuemeats  developed  to  fit 
the  needs  and  goals  of  the  Direct  Loan 
Progiam. 
Cnaagfis:  None. 

Section  685.400(a) 

Comments:  A  commenter  suggested 
that  the  deiiauJt  rate  criteria  in  section 
685.4(IO(aJ  be  modified  to  take  into 
account  only  the  rates  firom  the  two 
most  recent,  rather  than  the  three  most 
recent,  fiscal  years.  Other  commenters 
supported  the  use  of  the  statutory 
deiault  rate  criteria  already  specified  in 
theNPRM. 

Discussion:  The  Secretary  agrees  with 
the  comxaenters  that  support  the  use  of 
the  statutory  default  rate  criteria  for 
determining  eligibility  to  participate  in 
the  Direct  Loan  Program.  Establishing 
stringent  criteria  to  participate  in  the 
EMrect  Loan  protects  the  Federal  fiscal 
interest  and  promotes  program  integrity. 
The  Secretary  will  continue  to  use  FFEL 
default  rate  informatioa  to  determine 
eUgibility  to  participate  in  the  Direct 
Loan  Prograsn  for  those  years  that  a 
school  participated  in  the  FFEL  Program 
that  were  prior  to  a  school's 
participation  in  the  Direct  Loan 
Program. 

Chaiiges.  Section  685.400(a)  has  been 
modified  to  provide  that  to  continue  to 
be  eligible  to  participate  in  the  Direct 
Loan  Program,  a  school  must  have  a 
cohort  defaidt  rate  of  less  than  25 
percent  for  at  least  one  of  the  three  most 
recent  fiscal  years  for  which  data  are 
available  and  that  are  prior  to  a  school's 
participation  in  the  Direct  Loan 
Program. 

Section  685. 400(b) 

Comments:  A  commenter  requested 
that  schools  subject  to  a  proposed  or 
fmal  limitation,  suspension,  or 
termination  adioo  be  considered  on  a 
case-by-case  basis  for  participation  in 
the  Direct  Loan  Program.  Other 
commenters  supported  the  initial 
participation  requirement  that  schools 
not  be  subject  to  a  proposed  or  final 
limitation.  susp«ision,  or  teimination 
action.  One  commenter  believed  that 
schools  already  participating  in  the 
program  should  not  be  allowed  to 
continue  participation  if  subject  to  a 
proposed  or  final  limitation, 
suspension,  or  termination  action. 

DiscussTon:  While  interested  in 
program  flexibility,  the  Secretary  also 
beUeves  that  participation  requirements 
must  be  sufficiently  stringent  to  ensure 
that  participating  schools  can 
adequately  perfonn  functions  necessary 
for  administratioo  of  the  Direct  Loan 
Prograa.  The  Secretary  believes  that  the 


benefits  of  this  new  pnogram  should  not- 
be  made  available  to  a  school  that  has 
lost  its  eligifaility  to  participate  in  the 
FFEL  Program,  bi  his  opinion,  this 
would  not  ooostitute  sound 
administration.  However,  if  a  school 
initially  qualifies  for  participation  and 
is  later  subject  to  a  hmitatioa, 
suspension,  or  termination  action,  the 
result  of  that  action  will  dictate  whether 
the  school  can  continue  to  participate  in 
the  Direct  Loan  ProgrMn. 
Changes:  None. 

Section  685,401    Sehction  Criteria  and 
Process  for  Academic  Years  1996-1997 
and  Beyond 

Comments:  Commenters  requested 
that  the  Secretary  clarify  the  means  used 
to  evaluate  whether  a  school  can  assist  ' 
in  a  "smooth"  transition  to  the 
implementation  of  the  new  Direct  Loan 
Program.  A  commenter  stated  that  the 
statutory  requirement  that  Direct  Loan 
schools  be  representative  of  FFEL 
participants  should  be  clarified  as  the 
main  critertm  for  selection. 

Discussion:  The  selection  criterion 
that  allows  the  Secretary  to  select 
schools  to  ensure  an  expeditious  but 
orderly  transition  from  the  FFEL 
Program  to  the  Direct  Loan  Program  is 
necessary  because  there  is  no  cap  on  the 
number  of  schools  that  can  participate 
in  the  Direct  Loans  in  1996-97.  Instead, 
the  statute  waives  the  cap  when  demand 
exceeds  the  statutory  goal  of  50  percent 
of  total  loan  volume  for  that  year. 
Besides  representativeness  of  schools, 
the  Secretary  needs  to  consider  such 
factors  as  the  stabihty  of  the  FFEL 
market  and  the  Department's 
operational  capacity  to  handle  a  larger 
loan  volume. 

Changes:  None. 

Section  665. 402    Criteria  /or  Schools 
To  Originate  Loans  for  Academic  Year 
1 996-1 997  and  Beyond 

Section  685.402(af 

Comments:  Some  commenters 
believed  that  addidonal  performance 
measures  should  be  used  to  determine 
a  school's  eligibility  for  school 
origination  levels  1  and  2.  For  example, 
they  suggested  evaluating  a  school  on 
measures  such  as  lack  of  timehness  or 
accuracy  in  drawdown  requests,  and 
maintaining  excess  cash  in  school 
account^ 

A  oonuQenter  suggested  that  the 
regulation  should  be  modified  to  state 
that  the  Secretary  may.  rather  than  will, 
consider  for  participation  schools  with 
past  performance  deficiencies  which 
have  been  corrected.  This  commenter 
also  sugysted  that  schools  be  appraised 
on  ability  to  pay  student  refunds,  and 


thrt  Ais  crkerion  should  be  added  after 
§685.402(aK2)(viii). 

DfSCtissioR;  'The  Department  is 
developing  comprehensive  performance 
measuxes  to  evaluate  school  origination 
parfbrrnanoe.  These  measures  will 
incorporate  input  from  the  financial  aid 
community,  as  was  indicated  in  the 
preamble  to  the  NPRM  The  Secretary 
appreciates  the  suggestions  made  by 
various  commenters  on  this  issue  and 
wishes  to  note  that  the  specific 
measures  mentioned  by  these 
commenters  (timeliness  and  accuracy  of 
drawdowm  requests,  not  maintaining 
excess  cash,  ability  to  make  title  IV 
refiinds  in  an  accurate  and  timely 
manner)  had  already  been  given  as 
examples  of  sufficient  performance 
standards  in  both  the  NPRM  preamble 
and  §  6«5.402(cK2).  The  Secretary 
intends  to  establish  operatic«aI 
guidehnes  far  the  timely  submission  of 
disbursement  records  (sections 
685.402(bH3KiiiMB)  and 
685.402(c)(2Ki)).  The  Secretary  does  not 
propose  to  prescribe  this  submissicHi 
timeframe  in  r^ulations;  however,  if 
timely  submission  of  disbursement 
records  becomes  a  problem,  the 
Secretary  intends  to  propose  regulations 
addressing  the  submission  of 
disbursement  records. 

In  addition,  the  Secretary  is 
committed  to  maintaining  stringent 
origination  criteria  for  each  level.  It 
shouM  be  noted  that  a  school  that  does 
not  make  timely  refiinds  would  be  cited 
in  a  program  review  and/or  audit,  and 
would  not  meet  criteria  in 
§§685.402(a){2)(iii)  and 
6«5.402(B)(2Kvii). 

Changes:  None. 

Section  685.402(ci 

Comments:  Many  commenters 
supported  the  provision  allowing 
voluntary  origination  level  changes.  One 
commenter  wanted  the  Department  to 
provide  a  school  whose  origination 
status  is  changed  by  the  Secretary  the 
reason  tor  that  chai^  in  status  so  the 
school  has  an  opportimity  to  respond  to 
the  Secretary's  concerns.  Some 
commenters  believed  that  §  685.402((:) 
should  be  modified  to  include  feedback 
from  borrowers  concerning  whether  a 
school  is  adequately  performing  its 
origination  functions.  This  would 
enable  the  Secretary  to  more  accurately 
determine  whether  to  assign  a  school  to 
a  different  origination  level. 

Discussion  .The  Secretary  will 
disclose  the  reasons  for  a  change  in 
origination  level  to  the  school  The 
Secretary  will  base  such  a  decision  on 
an  accurate  and  fair  analysis  of  each 
sc:hoors  ability  to  perform  the  required 
hmctioQt  associated  with  its  level  of 
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origuMitiofL  The  Secretary  will  consider 
seriously  any  feedback  provided  by 
students  on  the  school's  performance. 
The  reasons  for  a  required  change 
should  already  be  knovm  to  the  school, 
because  the  Secretary  will  have 
provided  technical  assistance  to  any 
school  that  is  not  performing  well. 
There  will  be  opportunities  for  a  school 
to  improve  performance  before  such  an 
action  is  taken  by  the  Secretary. 
Therefore,  his  decision  regarding  change 
in  status  shall  be  final.  However,  as 
stated  in  §685.402(b)(3)(ii).  applications 
to  participate  under  another  origination 
option  arc  considered  on  an  annual 
basis.  This  nieasure  ensures  program 
flexibihty  within  reasonable  limits. 
Changes:  None. 

Section  685.402(e) 

Comment:  Some  commenters  objected 
to  the  requirement  that  the  Secretary 
retain  the  authority  to  approve  or 
disapprove  a  change  in  servicer  by 
schools  participating  in  the  Direct  Loan 
Program.  Other  commenters  believed  it 
would  be  appropriate  for  the  Secretary 
to  employ  a  third  party  to  determine  if 
a  change  in  servicer  is  warranted. 

Discussion:  The  Secretary  believes 
that  a  school  should  have  the 
opportunity  to  change  its  servicer. 
However,  the  Secretary  does  not  believe 
that  it  is  in  the  best  interests  of  the 
program  to  peimit  uncontrolled  changes 
in  school  servicers.  The  Secretary 
believes  that  it  is  only  necessary  for  a 
school  to  change  servicers  when  the 
servicer  is  not  performing  satisfactorily. 
The  Secretary  will  grant  die  school's 
request  if  the  Secretary  determines  that 
the  servicer  is  not  performing 
satisfactorily  and  that  the  servicer 
selected  1^  the  school  is  able  to 
accommodate  the  school's  needs. 

Changes:  None. 

Waiver  oT Proposed  Rulemaking 

In  addition  to  the  changes  made  to 
part  685  based  on  public  comment  on 
the  notice  of  proposed  rulemaking,  the 
Secretary  has  revised  the  regulations  to 
include  changes  made  by  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382),  enacted  subsequent  to 
publication  of  the  notice  of  proposed 
rulemaking. 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  commoit  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  However, 
since  these  changes  merely  incorporate 
st^utory  dianges  into  the  regulations, 
public  comment  could  have  no  effect. 
Tlierefore.  the  Secretary  has  determined 
pursuant  to  5  U.S.C  553(b)(B)  that 
public  comment  on  the  regulations  is 


uimecessary  and  contrary  to  the  public 

interest. 

Executive  Order  12B66 

"These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action.  The  potoitial  cdsts 
associated  with  these  regulations  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  to  be  necessary  for 
administeriag  the  Title  IV.  HEA 
programs  effectively  and  efficiently,  in 
assessing  the  potential  costs  and 
benefits — both  quandtaUve  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  these 
regulations  jusUlpy  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  intariMe  with  State,  local,  and 
tribal  ge%«raments  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Redaction  Act  of  1980 

Sections  685.204,  685.206.  685.2t)9, 
685.213.  685.214.  685.215,  685.301, 
685.302. 685.303.  685.309  and  685.401 
contain  information  collectio 
requirements.  As  required  by  the 
Paperwork  Reductfon  Act  of  1980.  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

These  regulations  affect  students  %»iio 
apply  for  Federal  student  financial 
assistance  authorized  by  title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended,  and  postsecondary 
institutions  administering  the  Direct 
Loan  Program.  Aimual  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  averse  29  minutes  for 
each  of  the  estimated  2.321.583 
individuals  providing  information 
regarding  eUgibility  for  a  loan, 
deferment,  income  contingent 
repayment,  or  a  Direct  Consolidation 
Loan  (or  1.122,098  hours  total)  and  12 
minutes  for  a  postsecondary  institution 
for  each  of  the  estimated  4,068,121 
responses  relating  to  postsecondary 
institutions'  administration  of  a  student 
loan  program  (or  813,624  hours  total) 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewiiig  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  Regulatory  Affairs,  OMB, 
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Room  10235,  New  Executive  Office 
Building.  Washington.  D.C.  20503; 
Attention:  Daniel  J.  Chenok. 

.  Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by. 
or  is  available  from,  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subiects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  imiversities. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.268.  William  D.  Ford  Federal 
Direct  Loan  Program) 

Dated:  November  22. 1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  revises  part  685  of  title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  685— WILLIAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

Subpart  A — Purpose  and  Scope 

Sec. 

685.100  The  William  D.  Ford  Federal  Direct 
Loan  Program. 

685.101  Participation  in  the  Direct  Loan 
Program. 

685.102  Definitions. 

685.103  Applicability  of  subparts.  . 

Sutipart  B — Borrower  Provisions 

685.200  Borrower  eligibility. 

685.201  Obtaining  a  loan. 

685.202  Charges  for  which  Direct  Loan 
Program  borrowers  are  responsible. 

685.203  Loan  limits. 

685.204  Deferment. 

685.205  Forbearance. 

685.206  Borrower  responsibilities  and 
defenses. 

685.207  Obligation  to  repay. 

685.208  Repayment  plans. 

685.209  Income  contingent  repayment  plan. 

685.210  Choice  of  repayment  plan. 

685.211  Miscellaneous  repayment 
provisions. 

685.212  Discharge  of  a  loan  obligation. 

685.213  Closed  school  discharge. 

685.214  Discharge  for  false  certification  of 
student  eligibility  or  unauthorized 
payment. 

685.215  Consolidation. 


Subpart  C — Requirements,  Standards,  and 
Payments  for  Direct  Loan  Program  Schools 

685.300  Agreements  between  an  eligible 
school  and  the  Secretary  for 
participation  in  the  Direct  Loan  Program. 

685.301  Certification  of  a  loan  by  a  Direct 
Loan  Program  school. 

685.302  Schedule  requirements  for  courses 
of  study  by  correspondence. 

685.303  Processing  loan  proceeds 

685.304  Counseling  Borrowers 

685.305  Determining  the  date  of  a  student's 
withdrawal. 

685.306  Payment  of  a  refimd  to  the 
Secretary. 

685.307  Withdrawal  procedure  for  schools 
participating  in  the  Direct  Loan  Program. 

685.308  Remedial  actions. 

685.309  Administrative  and  fiscal  control 
and  fund  accounting  requirements  for 
schools  participating  in  the  Direct  Loan 
Program. 

Subpart  D— School  Participation  and  Loan 
Origination  in  ttie  Direct  Loan  Program 

685.400  School  participation  requirements 
for  academic  years  1996-1997  and 
beyond. 

685.401  Selection  criteria  and  process  for 
academic  years  1996-1997  and  beyond. 

685.402  Criteria  for  schools  to  originate 
loans  for  academic  years  1996-1997  and 
beyond. 

Appendix  A — Income  Contingent  Repayment 
Examples  of  the  Calculation  of  Monthly 
Repayment  Amounts 

Authority:  20  U.S.C.  1078a  et  seq. 

Subpart  A — Purpose  and  Scope 

§  685.1 00    The  William  D.  Ford  Federal 
Direct  Loan  Program. 

(a)  Under  the  William  D.  Ford  Federal 
Direct  Loan  (Direct  Loan)  Program 
(formerly  known  as  the  Federal  Direct 
Student  Loan  Program),  the  Secretary 
makes  loans  to  enable  a  student  or 
parent  to  pay  the  costs  of  the  student's 
attendance  at  a  postsecondary  school. 
This  part  governs  the  Federal  Direct 
Stafford/Ford  Loan  Program,  the  Federal 
Direct  Unsubsidized  Stafford/Ford  Loan 
Program,  the  Federal  Direct  PLUS 
Program,  and  the  Federal  Direct 
Consolidation  Loan  Program.  The 
Secretary  makes  loans  under  the 
following  program  components: 

(1)  Federal  Direct  Stafford/Ford  Loan 
Program  (formerly  known  as  the  Federal 
Direct  Stafford  Loan  Program),  which 
provides  loans  to  undergraduate, 
graduate,  and  professional  students.  The 
Secretary  subsidizes  the  interest  while 
the  borrower  is  in  an  in-school,  grace,  or 
deferment  period. 

(2)  Federal  Direct  Unsubsidized 
StafTord/Ford  Loan  Program  (formerly 
known  as  the  Federal  Direct 
Unsubsidized  Stafford  Loan  Program), 
which  provides  loans  to  undergraduate, 
graduate  and  professional  students.  The 


borrower  is  responsible  for  the  interest 
that  accrues  during  any  period. 

(3)  Federal  Direct  PLUS  Program, 
which  provides  loans  to  parents  of 
dependent  students.  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  any  period. 

(4)  Federal  Direct  Consolidation  Loan 
Program,  which  provides  loans  to 
borrowers  to  consolidate  certain  Federal 
educational  loans. 

(b)  The  Secretary  makes  a  Direct 
Subsidized  Loan,  a  Direct  Unsubsidized 
Loan,  or  a  Direct  PLUS  Loan  only  to  a 
student  or  a  parent  of  a  student  enrolled 
in  a  school  that  has  been  selected  by  the 
Secretary  to  participate  in  the  Direct 
Loan  Program. 

(c)  The  Secretary  makes  a  Direct 
Consolidation  Loan  only  to — 

(1)  A  borrower  with  a  loan  made 
under  the  Direct  Loan  Program;  or 

(2)  A  borrower  with  a  loan  made 
under  the  Federal  Family  Education 
Loan  Program  who  is  not  able  to 
receive — 

(i)  A  Federal  Consolidation  Loan;  or 
(ii)  A  Federal  Consolidation  Loan 
with  income-sensitive  repayment  terms 
that  are  satisfactory  to  the  borrower. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.101    Participation  in  the  Direct  Loan 
Program. 

(a)(1)  Colleges,  universities,  graduate 
and  professional  schools,  vocational 
schools,  and  proprietary  schools 
selected  by  the  Secretary  may 
participate  in  the  Direct  Loan  Program. 
Participation  in  the  Direct  Loan  Program 
enables  an  eligible  student  or  parent  to 
obtain  a  loan  to  pay  for  the  student's 
cost  of  attendance  at  the  school. 

(2)  The  Secretary  may  permit  a  school 
to  participate  in  both  the  Federal  Family 
Education  Loan  (FFEL)  Program,  as 
defined  in  34  CFR  Part  600.  and  the 
Direct  Loan  Program.  A  school 
permitted  to  participate  in  both  the 
FFEL  Program  and  the  Direct  Loan 
Program  may  certify  loan  applications 
under  the  FFEL  Program  according  to 
the  terms  of  its  agreement  with  the 
Secretary. 

(b)  An  eligible  student  who  is 
enrolled  at  a  school  participating  in  the 
Direct  Loan  Program  may  borrow  under 
the  Federal  Direct  Stafford/Ford  Loan 
and  Federal  Direct  Unsubsidized 
Stafford/Ford  Loan  Programs.  An 
eligible  parent  of  an  eligible  dependent 
student  enrolled  at  a  school 
participating  in  the  Direct  Loan  Program 
may  borrow  under  the  Federal  Direct 
PLUS  Program. 

(Authority:  20  U.S.C.  1087a  et  seq.) 
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§685.102    DefioJtioiis. 

(a)(1)  The  following  definitioos  are  set 
forth  HI  the  Student  Assistance  General 
Provisions,  34  CFR  Part  668: 
Academic  year 
Campus-based  programs 
Dependent  student 
Disburse 
Eligible  program 
Eligible  student 
Enrol  bd 

Federal  Consolidation  Loan  Program 
Federal  Direct  Student  Loan  Program 

(Direct  Loan  Program) 
Federal  Pell  Grant  Program 
Federal  Perkins  Loan  Program 
Federal  PLUS  Program 
Federal  State  Student  Incentive  Grant 

Program 
Federal  Supplemental  Educational 

Opportunity  Grant  Program 
Federal  Work-Study  Program 
Independent  student 
One-third  of  an  academic  year 
Parent 
State 

Two-thirds  of  an  academic  year 
U.S.  cftizen  or  national 

(2)  The  following  definitions  are  set 
forth  in  the  regulations  for  Institutional 
Eligibility  under  the  Higher  Education 
Act  of  1965.  as  amended.  34  CFR  Part 
600:      j 

Accredited 

Clock  hour 

Educational  progran 

Eligible  institution 

FederaJ  Family  Education  Loan  (FFEL) 

PrograiB 
Institution  of  higher  education 
Nationally  recognized  accrediting 

agency  or  association 
Preaccredited 

Projjranj  of  study  by  correspondence 
Secretary 

(3)  The  following  definitions  are  set 
forth  in  the  regulations  for  the  Federal 
Family  Education  Loan  Proyram  (FFEL) 
Program,  34  CFR  Part  682: 

Act 

Endorser 

Expected  family  contribution 

Federal  Insured  Student  Loan  (FISL) 

Progtam 
Federal  Stafford  Loan  Program 
Foreign  school 
Full-time  student 
Graduate  or  professional  student 
Guaraitf  y  agency 
Holder 

Legal  guardian 
Lender 

Totally  and  permanently  disabled 
Undergraduate  student 

(b)  The  foHovtring  definitions  also 
apply  to  this  part; 

Alternative  onginator  An  entity 
under  contract  with  the  Secretary  thai 


originates  Direct  Loans  to  students  and 
parents  of  students  who  attend  a  Direct 
.Loan  Program  school  that  does  not 
originate  loans. 

Consortium:  For  purposes  of  this  part, 
a  consortium  is  a  group  of  two  or  more 
schools  that  interacts  with  the  Secretary 
in  the  same  manner  as  other  schools, 
except  tiiat  the  electronic 
commimication  between  the  Secretary 
and  the  schools  is  channeled  through  a 
single  point.  Each  school  in  a 
consortium  shall  sign  a  Direct  Loan 
Pragmm  participation  agreement  with 
the  SKretary  and  be  responsible  for  the 
information  it  supplies  through  the 
consortium. 

Defauh:  The  foilure  of  a  borrower  and 
endorser,  if  any.  to  make  an  installment 
payment  when  due.  or  to  meet  other 
terms  of  the  promissory  note,  if  the 
Secretary  finds  it  reasonable  to  conclude 
that  the  borrower  and  endorser,  if  any. 
no  longer  intend  to  honor  the  obligation 
to  repay,  provided  that  this  failure 
persists  for  180  daj-s. 

Estimated  financiai  assistance:  ( 1 ) 
The  estimated  amount  of  assistance  for 
a  period  of  enrollment  that  a  student  (or 
a  parent  on  behalf  of  a  student)  will 
receive  from  Federal.  State, 
institutional,  or  other  sources,  such  as 
scholarships,  grants,  financial  need- 
based  employment,  or  loans,  including 
but  not  Umited  to — 

(i)  Veterans'  educational  benefits  paid 
under  chafers  30.  31.  32,  and  35  of  title 
38  of  the  United  States  Code; 

(ii)  Educational  benefits  paid  under 
chapters  106  and  107  of  title  10  of  the 
United  States  Code  (Selected  Reserve 
Educational  Assistance  Program); 

(iii)  Reserve  Officer  Training  Corps 
(ROTC)  scholarships  and  subsistence 
allowances  awarded  under  chapter  2  of 
title  10  and  chapter  2  of  title  37  of  the 
United  States  Co<te; 

(iv)  Benefits  paid  under  Public  Law 
97-376.  section  156:  Restored 
Entitlement  Prt^ram  for  Sun'ivors  (or 
Quavle  benefits); 

(v)  Benefits  paid  under  Public  Law 
96-342,  section  903:  Educational 
Assistance  Pilot  Program; 

(vi)  Any  educaUooal  benefits  paid 
because  of  enrollment  in  a 
postsecondary  education  institution; 
(vii)  The  estimated  amount  of  other 
Federal  student  financial  aid,  including 
but  not  limited  to  a  Federal  Pell  Grant, 
campus-based  aid,  and  the  gross  amount 
(including  fees)  of  a  Direct  Subsidized. 
Direct  Unsubsidized,  and  Direct  PLUS 
Loan. 

(2)  Estimated  financial  assistance  does 
not  indude—  ' 

(i)  Those  amounts  used  to  replace  the 
expected  family  contribution, 
iociuding — 


(A)  Direct  PLUS  Loan  amounts; 

(B)  Direta  Unsubsidized  Loan 
amounts;  and 

(Q  Non-Federal  loan  amounts:  and 
(ii)  Federal  Perkins  loan  and  Federal 
Work-Study  hinds  that  the  student  has 
declined. 

Federal  Direct  Consolidation  Loan 
Program:  A  loon  program  authorized  by 
title  IV,  part  D  of  the  Act  that  provides 
loans  to  borrowers  who  consolidate 
certain  Federal  educational  loan(s),  and 
one  of  the  components  of  the  Direct 
Loan  Program.  Loans  made  under  this 
program  are  referred  to  as  Direct 
Consolidation  Loans.  There  are  three 
types  of  Direct  Consolidation  Loans: 

(1)  Direct  Subsidized  ConsoUdation 
Loans.  Subsidized  title  IV  education 
loans  may  be  consolidated  into  a  Direct 
Subsidized  Consolidation  Loan.  Interest 
is  not  charged  to  the  borrower  during  in- 
school  and  deferment  periods. 

(2)  Direct  Unsubsidized  Consolidation 
Loans.  Certain  Federal  education  loans 
may  be  consolidated  into  a  Direct 
Unsubsidized  ConsoUdatioo  Loan.  The 
borrower  is  responsible  for  the  interest 
that  accrues  during  any  period. 

(3)  Direct  PLUS  Consolidation  Loans. 
Parent  Loans  for  Undergraduate 
Students.  Federal  PLUS.  Direct  PLUS, 
and  Direct  PLUS  Consolidation  Loans 
may  be  consoHdated  into  a  Direct  PLUS 
Consolidation  Loan.  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  any  period. 

Federal  Direct  PLUS  Program:  A  loan 
program  authorized  by  title  IV.  part  D  of 
the  Act  that  provides  loans  to  parents  of 
dependent  students  attending  schools 
that  participate  in  the  Direct  Loan 
Program,  and  one  of  the  components  of 
the  Direct  Loan  Program.  The  borrower 
is  responsible  for  the  interest  that 
accrues  during  any  period.  Loans  made 
under  this  program  are  referred  to  as 
Direct  PLUS  Loans. 

Federal  Direct  Stafford/Ford  Loan 
Program:  A  loan  program  authorized  by 
title  IV.  part  D  of  the  Act  that  provides 
loans  to  undergraduate,  graduate,  and 
professional  students  attending  Direct 
Loan  Program  schools,  and  one  of  the 
componffltits  of  the  Direct  Loan  Program. 
The  Secretary  subsidizes  the  interest 
while  the  borrower  is  in  an  in-school, 
grace,  or  deferment  period.  Loans  made 
under  this  prograra  are  referred  to  as 
Direct  Subsidized  Loans. 

Federal  Direct  Unsubsidized  Stafford/ 
Ford  Loan  Program:  A  loan  program 
authorized  by  title  IV.  part  D  of  the  Act 
that  provides  loans  to  undergraduate, 
^aduate.  and  professional  students 
attending  Oiract  Loan  Program  schools^ 
and  one  of  the  components  of  the  Direct 
Loan  Program.  The  borrower  is 
responsiUe  for  the  interest  that  accrues 
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during  any  period.  Loans  made  under 
this  program  are  referred  to  as  Direct 
Unsubsidized  Loans. 

Grace  period:  A  six-month  period  that 
begins  on  the  day  after  a  Direct  Loan 
Program  bonxjwer  ceases  to  be  enrolled 
as  at  least  a  half-time  student  at  an 
eligible  institution  and  ends  on  the  day 
before  the  repayment  period  begins. 

Half-time  student:  A  student  who  is 
not  a  full-time  student  and  who  is 
enrolled  in  a  school  participating  in  the 
FFEL  Program  or  the  Direct  Loan 
Program  and  is  cairying  an  academic 
workload  that  is  at  least  one-half  the 
workload  of  a  full-time  student,  as 
determined  by  the  school.  A  student 
enrolled  solely  in  an  eUgible  program  of 
study  by  correspondence  is  considered 
a  half-time  student. 

Interest  rate:  The  annual  interest  rate 
that  is  charged  on  a  loan,  under  title  IV, 
part  D  of  the  Act. 

Loan  fee:  A  fee,  payable  by  the 
borrower,  that  is  used  to  help  defray  the 
costs  of  the  Direct  Loan  Program. 

Period  ofenmllment:  The  period  for 
which  a  Direct  Subsidized,  Direct 
Unsubsidized.  or  Direct  PLUS  Loan  is 
intended.  The  period  of  enrollment 
must  coincide  with  one  or  more 
academic  terms  established  by  the 
school  (such  as  semester,  trimester, 
quarter,  academic  year,  and  length  of 
the  program  of  study),  for  which 
institutional  charges  are  generally 
assessed.  The  period  of  enrollment  is 
also  referred  to  in  this  part  as  the  loan 
period. 

Satisfactory  repayment  arrangement. 
(1)  For  the  purpose  of  regaining 
eUgibihty  under  section  428F(b)  of  the 
HEA.  the  making  of  six  consecutive, 
volxmtary,  on-time,  full  monthly 
payments  on  a  defaulted  loan. 

(2)  For  the  purpose  of  consolidating  a 
defauhed  loan  under  34  CFR 
685.215(d)(l)(ii)(E).  the  making  of  three 
consecutive,  voluntary,  on-time,  full 
monthly  payments  on  a  defaulted  loan. 

(3)  The  required  monthly  payment 
amount  may  not  be  more  than  is 
reasonable  and  affordable  based  on  the 
borrower's  total  financial  circumstances. 
"On-time"  means  a  payment  made 
within  15  days  of  the  scheduled  due 
date,  and  voluntary  payments  are  those 
payments  made  directly  by  the 
borrower,  regardless  of  whether  there  is 
a  judgment  against  the  borrower,  and  do 
not  include  payments  obtained  by 
income  tax  offset,  garnishment,  or 
income  or  asset  execution. 

School  origination  option  1:  The 
process  by  which  a  school  creates  a  loan 
origination  record,  transmits  the  record 
to  the  Servicer,  prepares  the  promissory 
note,  obtains  a  completed  and  signed 
promissory  note  from  a  borrower. 


transmits  the  promissory  note  to  the 
Servicer,  receives  the  funds 
electronically,  disburses  a  loan  to  a 
borrower,  creates  a  disbursement  record, 
transmits  the  disbursement  record  to  the 
Servicer,  and  reconciles  on  a  monthly 
basis.  The  Servicer  initiates  the 
drawdown  of  hmds  for  schools 
participating  in  school  origination 
option  1. 

School  origination  option  2:  The 
process  by  which  a  school  creates  a  loan 
origination  record,  transmits  the  record 
to  the  Servicer,  prepares  the  promissory 
note,  obtains  a  completed  and  signed 
promissory  nole  firom  a  borrower, 
transmits  the  promissory  note  to  the 
Servicer,  determines  funding  needs, 
initiates  the  drawdown  of  funds, 
receives  the  funds  electronically, 
disburses  a  loan  to  a  borrower,  creates 
a  disbursement  record,  transmits  the 
disbursement  record  to  the  Servicer,  and 
reconciles  on  a  monthly  basis. 

Servicer:  An  entity  that  has  contracted 
with  the  Secretary  to  act  as  the 
Secretary's  agent  in  providing  services 
relating  to  the  origination  or  servicing  of 
Direct  Loans. 

Standard  origination:  The  process  by 
which  a  school  creates  a  loan 
origination  record,  transmits  the  record 
to  the  alternative  originator,  receives  the 
funds  electronically,  disburses  funds, 
creates  a  disbursement  record,  transmits 
the  disbursement  record  to  the 
alternative  originator,  and  reconciles  on 
a  monthly  basis.  The  alternative 
originator  prepares  the  promissory  note, 
obtains  a  completed  and  signed 
promissory  note  from  a  borrower,  and 
initiates  the  drawdown  of  funds  for 
schools  participating  in  standard 
origination. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.103    Applicability  of  subparts. 

(a)  Subpart  A  contains  general 
provisions  regarding  the  purpose  and 
scope  of  the  Direct  Loan  Program. 

(b)  Subpart  B  contains  provisions 
regarding  borrowere  in  the  Direct  Loan 
Program. 

(c)  Subpart  C  contains  certain 
requirements  regarding  schools  in  the 
Direct  Loan  Program. 

(d)  Subpart  D  contains  provisions 
regarding  school  ehgibility  for 
participation  and  origination  in  the 
Direct  Loan  Program. 

(Authority:  20  U.S.C.  1087a  et  seq.) 
Sut>part  B — Borrower  Provisions 

§685.200    Borrower  eligibility.    * 

(a)  Student  borrower.  (1)  A  student  is 
eligible  to  receive  a  Direct  Subsidized 
Loan,  a  Direct  Unsubsidized  Loan,  or  a 
combination  of  these  loans,  if  the 


student  meets  the  following   - 
requirements: 

(i)  The  student  is  enrolled  in  a  school 
that  participates  in  the  Direct  Loan 
Program. 

(ii)  The  student  meets  the 
requirements  for  an  eligible  student 
under  34  CFR  Part  668. 

(iii)  hi  the  case  of  an  undergraduate 
student  who  seeks  a  Direct  Subsidized 
Loan  or  a  Direct  Unsubsidized  Loan  at 
a  school  that  participates  in  the  Federal 
Pell  Grant  Program,  the  student  has 
received  a  determination  of  Federal  Pell 
Grant  eligibility  for  the  period  of 
enrollment  for  which  the  loan  is  sought. 

(iv)  hi  the  case  of  a  borrower  whose 
previous  loan  was  cancelled  due  to  total 
and  permanent  disability,  the  student — 

(Aj  Obtains  a  certification  from  a 
physician  that  the  borrower  is  able  to 
engage  in  substantial  gainful  activity; 
and 

(B)  Signs  a  statement  acknowledging 
that  the  Direct  Loan  the  borrower 
receives  caimot  be  cancelled  in  the 
future  on  the  basis  of  any  impairment 
present  when  the  new  loan  is  made, 
unless  that  impairment  substantially 
deteriorates. 

(v)  hi  the  case  of  any  student  who 
seeks  a  loan  but  does  not  have  a 
certificate  of  graduation  from  a  school 
providing  secondary  education  or  the 
recognized  equivalent  of  such  a 
certificate,  the  student  meets  the 
requirements  under  34  CFR  668.7(b). 

I2)(i)  A  Direct  Subsidized  Loan 
borrower  must  demonstrate  financial 
need  in  accordance  with  title  IV,  part  F 
of  the  Act. 

(ii)  The  Secretary  considers  a  member 
of  a  rehgious  order,  group,  community, 
society,  agency,  or  other  organization 
who  is  pursuing  a  course  of  study  at  an 
institution  of  higher  education  to  have 
no  financial  need  if  that  organization — 

(A)  Has  as  its  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being; 

(B)  Requires  its  membera  to  forego 
monetary  or  other  support  substantially 
beyond  the  support  it  provides;  and 

(C)(  J)  Directs  the  member  to  pursue 
the  course  of  study;  or 

(2)  Provides  subsistence  support  to  its 
members. 

(b)  Parent  borrower.  A  parent  is 
eligible  to  receive  a  Direct  PLUS  Loan 
if  the  parent  meets  the  following 
requirements: 

(1)  The  parent  is  borrowing  to  pay  for 
the  educational  costs  of  a  dependent 
undergraduate  student  who  meets  the 
requirements  for  an  eUgible  student 
under  34  CFR  Part  668. 

(2)  The  parent  provides  his  or  her  and 
the  student's  social  security  number. 

(3)  The  parent  meets  the  requirements 
pertaining  to  citizenship  and  residency 


that  apply  to  the  student  under  34  CFR 
668.7. 

(4)  The  parent  meets  the  requu«ments 
concerning  defaults  and  overpayments 
that  apply  to  the  student  in  34  CFR 
668.7. 

(5)  The  parent  complies  with  the 
requirements  for  submission  of  a 
Statement  of  Educational  Purpose  that 
apply  to  the  student  under  34  CFR  Part 
668,  except  for  the  completion  of  a 
Statement  of  Selective  Service 
Registration  Status. 

(6)  The  parent  meets  the  requirements 
that  apply  to  a  student  under  paragraph 
(a)(l)(iv)  of  this  section. 

(7)(i)  The  parent— 

(A)  Does  not  have  an  adverse  credit 
history; 

(B)  Has  an  adverse  credit  history  but 
has  obtained  an  endorser  who  does  not 
have  an  adverse  credit  history;  or 

(C)  Has  an  adverse  credit  history  but 
documents  to  the  satisfaction  of  the 
Secretary  that  extenuating 
circumstances  exist. 

(ii)  For  purposes  of  paragraph  (b)(7)(i) 
of  this  section,  an  adverse  credit  history 
means  that  as  of  the  date  of  the  credit 
report,  the  applicant — 

(A)  Is  90  or  more  days  delinquent  on 
anv  debt;  or 

(B)  Has  been  the  subject  of  a  default 
determination,  bankruptcy  discharge, 
foreclosure,  repossession,  tax  lien,  wage 
garnishment,  or  write-off  of  a  debt  under 
title  IV  of  the  Act  during  the  five  years 
preceding  the  date  of  the  credit  report. 

(iii)  For  the  purposes  of  (b){7)(i)  of 
this  section,  the  Secretary  does  not 
consider  the  absence  of  a  credit  history 
is  as  an  adverse  credit  history  and  does 
not  deny  a  Direct  PLUS  loan  on  that 
basis. 

(c)  Defaulted  FFEL  Program  and 
Direct  Loan  borrowers.  Except  as  noted 
in  §  685.215(d){l)(ii)(E),  in  the  case  of  a 
student  or  parent  borrower  who  is 
currently  in  default  on  an  FFEL  Program 
or  a  Direct  Loan  Program  Loan,  the 
borrower  shall  make  satisfactory 
repayment  arrangements  on  the 
defaulted  loan.  The  definition  of  a 
satisfactory  repayment  arrangement  is 
provided  in  34  CFR  685.102. 

(d)  Use  of  loan  proceeds  to  replace 
expected  family  contribution.  The 
amount  of  a  Direct  Unsubsidized  Loan, 
a  Direct  PLUS  Loan,  a  State-sponsored 
loan,  or  another  non-Federal  loan 
obtained  for  a  loan  period  may  be  used 
to  replace  the  expected  family 
contribution  for  that  loan  period. 
(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.201    Obtaining  a  loan. 

(a)  Application  for  a  Direct 
Subsidized  Loan  or  a  Direct 
Unsubsidized  Loan.  (1)  To  obtain  a 


Direct  Subsidized  Loan  or  a  Direct 
Unsubsidized  Loan,  a  student  shall 
complete  a  Free  Application  for  Federal 
Student  Aid  and  submit  it  in  accordance 
writh  instructions  in  the  appUcation. 

(2)  If  the  student  is  eligible  for  a 
Direct  Subsidized  Loan  or  a  Direct 
Unsubsidized  Loan,  the  school  in  which 
the  student  is  enrolled  shall  perform  the 
following  functions: 

(i)  A  school  participating  under 
school  origination  option  2  shall  create 
a  loan  origination  record,  obtain  a 
completed  promissory  note  from  the 
student,  draw  dovm  funds,  and  disburse 
the  funds. 

(ii)  A  school  participating  under 
school  origination  option  1  shall  create 
a  loan  origination  record,  obtain  a 
completed  promissory  note  from  the 
student,  and  transmit  the  record  and 
promissory  note  to  the  Servicer.  The 
Servicer  initiates  the  drawdown  of 
funds,  and  the  school  disburses  the 
funds. 

(iii)  If  the  student  is  attending  a 
school  participating  under  standard 
origination,  the  school  shall  create  a 
loan  origination  record  and  transmit  the 
record  to  the  ahemative  originator, 
which  prepares  the  promissory  note  and 
sends  it  to  the  student  and  receives  the 
completed  promissory  note  from  the 
student.  The  Servicer  initiates  the 
drawdown  of  funds,  and  the  school 
disburses  th^  funds. 

(b)  Application  for  a  Direct  PLUS 
Loan.  To  obtain  a  Direct  PLUS  Loan,  the 
parent  shall  complete  the  application 
and  promissory  note  and  submit  it  to 
the  school  at  which  the  student  is 
enrolled.  The  school  shall  complete  its 
portion  of  the  application  and 
promissory  note  and  submit  it  to  the 
Servicer,  which  makes  a  determination 
as  to  whether  the  parent  has  an  adverse 
credit  history.  A  school  participating 
under  school  origination  option  2  shall 
draw  dovm  funds  and  disburse  the 
funds.  For  a  school  participating  under 
school  origination  option  1  or  standard 
origination,  the  Servicer  initiates  the 
drawdown  of  funds,  and  the  school 
disburses  the  funds. 

(c)  Application  for  a  Direct 
Consolidation  Loan.  (1)  To  obtain  a 
Direct  Consolidation  Loan,  the  applicant 
shall  complete  the  application  and 
promissory  note  and  submit  it  to  the 
Servicer.  "The  application  and 
promissory  note  set  forth  the  terms  and 
conditions  of  the  Direct  Consolidation 
Loan  and  inform  the  applicant  how  to 
contact  the  Servicer.  The  Servicer 
answers  questions  regarding  the  process 
of  applying  for  a  Direct  Consolidation 
Loan  and  provides  information  about 
the  terms  and  conditions  of  both  Direct 


Consolidation  Loans  and  the  types  of 
loans  that  may  be  consolidated. 

(2)  Once  the  applicant  has  submitted 
the  completed  appUcation  and 
promissory  note  to  the  Servicer,  the 
Secretary  makes  the  Direct 
Consolidation  Loan  under  the 
procedures  specified  in  §  685.215. 
(Authority:  20  U.S.C.  1087a  et  seq.,  1091a) 

S  685.202    Cfiarges  for  which  Direct  Loan 
Program  borrowers  are  responsible. 

(a)  Interest.  (1)  Interest  rate  for  Direct 
Subsidized  Loans  and  Direct 
Unsubsidized  Loans,  (i)  For  Direct 
Subsidized  Loans  and  Direct 
Unsubsidized  Loans  in  repayment,  the 
interest  rate  during  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  June  1 
immediately  preceding  that  period.  The 
interest  rate  is  equal  to  the  bond 
equivalent  rate  of  91-day  Treasury  bills 
auctioned  at  the  final  auction  held  prior 
to  that  June  1  plus  3.1  percentage 
points,  but  does  not  exceed  8.25 
percent. 

(ii)  For  Direct  Subsidized  Loans  and 
Direct  Unsubsidized  Loans  prior  to  the 
beginning  of  the  repayment  period  or 
during  the  period  of  deferment  under 
§  685.204,  the  interest  rate  during  any 
twelve-month  period  beginning  on  July 
1  and  ending  on  Jime  30  is  determined 
on  the  June  1  immediately  preceding 
that  period.  The  interest  rate  is  equal  to 
the  bond  equivalent  rate  of  91-day 
Treasury  bills  auctioned  at  the  final 
auction  held  prior  to  that  June  1  plus  2.5 
percentage  points,  but  does  not  exceed 
8.25  percent. 

(2)  Interest  rate  for  the  Direct  PLUS 
Loans.  The  interest  rate  on  a  Direct 
PLUS  Loan  during  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  June  1 
preceding  that  period.  The  interest  rate 
is  equal  to  the  bond  equivalent  rate  of 
52-week  Treasurj*  bills  auctioned  at  the 
final  auction  held  prior  to  that  June  1 
plus  3.1  percentage  points,  but  does  not 
exceed  9  percent. 

(b)  Capitalization.  (1)  The  Secretary 
may  add  accrued  interest  to  the 
borrower's  unpaid  principal  balance. 
This  increase  in  the  principal  balance  of 
a  loan  is  called  "capitalization." 

(2)  For  a  Direct  Llnsubsidized  Loan, 
the  Secretary  capitalizes  the  interest  that 
accrues  on  the  loan  when  the  borrower 
enters  repa>Tnent. 

(3)  For  a  Direct  Loan  not  eligible  for 
interest  subsidies  during  periods  of 
deferment,  and  for  all  Direct  Loans 
during  periods  of  forbearance,  the 
Secretary  capitalizes  the  interest  that 
has  accrued  on  the  loan  upon  the 
expiration  of  the  deferment  or 
forbearance. 
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(4)  Except  as  provided  in  paragraph 
(b)(3)  of  this  MCtioD  and  in 

§  685.208(g)(5).  and  §  685.209(d)(3).  the 
Secretary  animally  capitaUzes  interest 
payable  by  the  borrower  when  the 
borrower  is  paying  under  the  alt«iiative 
or  income  contingent  repayment  plans 
and  the  borrower's  scheduled  payments 
do  not  cover  the  interest  that  has 
accrued  on  the  loan. 

(5)  The  Secretary  may  capitalize 
interest  payable  by  the  borrower  when 
the  bcHTOwer  defaults  on  the  loan. 

(c)  Loan  fee  for  Direct  StAsidized, 
Direct  Unsubsidized,  and  Direct  PLUS 
Loans.  The  Secretary — 

(1)  Charges  a  borrov«rer  a  loan  fee  of 
four  percent  of  the  principal  amount  of 
the  loan  on  a  Direct  Subsidized,  Direct 
Unsubsidized.  or  Direct  PLUS  Loan; 

(2)  Deducts  the  loan  fee  from  the 
proceeds  of  the  loan; 

(3)  In  the  case  of  a  loan  disbursed  in 
multiple  mstallments,  deducts  a  pro 
rated  portion  of  the  fee  firom  each 
disbursement;  and 

(4)  Applies  to  a  borrower's  loan 
balance  the  portion  of  the  loan  fee 
previously  deducted  from  the  loan  that 
is  attributable  to  a  disbursement  of  the 
loan  that  is  repaid  within  120  days  of 
disbursement  or  that  should  have  been 
repaid  within  that  period  by  the  school. 

(d)  Late  charge,  (l)  The  Secretary  may 
require  the  borrower  to  pay  a  late  charge 
of  up  to  six  cents  for  each  dollar  of  each 
installment  or  portion  thereof  that  is  late 
under  the  circumstances  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  The  late  charge  may  be  assessed  if 
the  borrower  fails  to  pay  all  or  a  portion 
of  a  required  installment  payment 
within  30  days  after  it  is  due. 

(e)(1)  Collection  ch.   ^es  before 
default.  Notwithstanding  any  provision 
of  State  law,  the  Secretary  may  require 
that  the  borrower  or  any  endorser  pay 
costs  incurred  by  the  Secretary  or  the 
Secretary's  agents  in  collecting 
installments  not  paid  when  due.  These 
charges  do  not  include  routine 
collection  costs  associated  with 
preparing  letters  or  notices  or  with 
making  personal  contacts  with  the 
borrower  (e.g.,  local  and  long-distance 
telephone  calls). 

(2)  Collection  charges  after  default.  If 
a  borrower  defaults  on  a  Direct  Loan, 
the  Secretary  assesses  collection  costs 
on  the  basis  of  34  CFR  30.60. 

(Authority:  20  U.S.C.  1087a  etseq.,  1091a) 

§685.203    LoanHmits. 

(a)  Direct  Subsidized  Loons.  (1)  In  the 
case  of  an  undergraduate  student  who 
has  not  successfully  completed  the  first 
year  of  a  program  of  undergraduate 
education,  the  total  amount  the  student 
may  borrow  for  any  academic  year  of 


study  under  the  Federal  Direct  Stafford/ 
Ford  Loan  Program  in  combination  with 
the  Federal  Stafibrd  Loan  Program  may 
not  exceed  the  followii^: 

(i)  $2,625  for  a  program  of  study  of  at 
least  a  full  academic  year  in  length. 

(ii)  $1,750  for  a  program  of  study  of 
at  least  two-thirds  but  less  than  a  full 
academic  year  in  length. 

(iii)  $875  for  a  program  of  study  of  at 
least  one-third  but  less  than  two-thirds 
of  an  academic  year  in  length. 

(2)  In  the  case  of  an  imdergraduate 
student  who  has  successfully  completed 
the  first  year  of  an  imdergraduate 
program  but  has  not  successfully 
completed  the  second  year  of  an 
undergraduate  program,  the  total 
amount  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program  in  combination  with  the 
Federal  Sta^ord  Loan  Program  may  not 
exceed  the  following: 

(i)  $3,500  for  a  program  of  study  of  at 
least  a  full  academic  year  in  length. 

(ii)  If  the  student  is  enrolled  in  a 
program  of  study  with  less  than  a  full 
academic  year  remaining,  an  amount 
that  bears  the  same  ratio  to  $3,500  as  the 
number  of  semester,  trimester,  quarter, 
or  clock  hours  for  which  the  student 
enrolls  bears  to  one  academic  year. 

(3)  In  the  case  of  an  imdergraduate 
student  who  has  successfully  completed 
the  first  and  second  years  of  a  program 
of  study  of  undergraduate  education  but 
has  not  successfully  completed  the 
remainder  of  the  program,  or  in  the  case 
of  a  student  in  a  program  who  has  an 
associate  or  baccalaureate  degree  which 
is  required  for  admission  into  the 
program,  the  total  amount  the  student 
may  borrow  bx  any  academic  year  of 
study  under  the  Federal  Direct  Stafford/ 
Ford  Loan  Program  in  combination  with 
the  Federal  Stafford  Loan  Program  may 
not  exceed  the  following: 

(i)  $5,300  for  a  program  of  study  of  at 
least  an  academic  year  in  length. 

(ii)  For  a  student  enrolled  in  a 
program  of  study  with  less  than  a  fiill 
academic  year  remaining,  an  amount 
that  bears  the  same  ratio  to  $5,500  as  the 
number  of  semester,  trimester,  quarter, 
or  clock  hours  for  which  the  student 
enrolls  bears  to  one  academic  year. 

(4)  In  the  case  of  a  graduate  or 
professional  student,  the  total  amount 
the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program  in  combination  with  the 
Federal  Stafford  Loan  Program  may  not 
exceed  $8,500. 

(b)  Direct  Unsubsidized  Loans.  The 
total  amount  a  indent  may  borrow 
under  any  period  of  study  for  the 
Federal  Direct  Unsubsidized  Loan 
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Program  and  the  Federal  Unsubsidized 
Stafford/Ford  Loan  Program  is  the  same 
as  the  amount  determined  under 
paragraph  (a)  of  this  section,  less  any 
amount  received  under  the  Federal 
Direct  Stafford/Ford  Loan  Program  or 
the  Federal  Stafford  Loan  Program. 

(c)  Additional  eiigibility  for  Direct 
Unsubsidized  Locms.  (l)(i)  An 
independent  undergraduate  student, 
graduate  or  professional  student,  and 
certain  dependent  undergraduate 
students  may  borrow  amounts  under  the 
Federal  Direct  Unsubsidized  Loan 
Program  in  addition  to  any  amount 
borrowed  under  paragraph  (b)  of  this 
section. 

(ii)  In  order  for  a  dependent 
undergraduate  student  to  receive  this 
additional  loan  amount,  the  Rnancial 
aid  administrate  must  determine  that 
the  student's  parent  likely  will  be 
precluded  by  exceptional  circumstances 
from  borrowing  under  the  Federal  Direct 
PLUS  Program  or  the  Federal  PLUS 
Program  and  the  student's  family  is 
otherwise  unable  to  provide  the 
student's  expected  bmily  contribution. 
The  financial  aid  administrator  shall 
base  the  determination  on  a  review  of 
the  family  financial  information 
provided  by  the  student  and 
consideration  of  the  student's  debt 
burden  and  shall  document  the 
determination  in  the  school's  file. 

(iii)  "Exceptional  circumstances" 
under  paragraph  (c)(l)(ii)  of  this  section 
include  but  are  not  limited  to 
circumstances  in  which  the  student's 
parent  receives  only  public  assistance  or 
disability  benefits,  the  parent  is 
incarcerated,  the  parent  has  an  adverse 
credit  history,  or  the  parent's 
whereabouts  are  unknown.  A  parent's 
refusal  to  borrow  a  Federal  PLUS  Loan 
or  Direct  PLUS  Loan  does  not  constitute 
"exceptional  circumstances." 

(2)  The  additional  amount  that  a 
student  described  in  paragraph  (c)(l)(i) 
of  this  section  may  borrow  under  the 
Federal  Direct  Unsubsidized  Stafford/ 
Ford  Loan  Program  and  the  Federal 
Unsubsidized  Stafford  Loan  Program  for 
any  academic  year  of  study  may  not 
exceed  the  following: 

(i)  In  the  case  of  a  student  who  has 
not  successfully  completed  the  Grst  and 
second  year  of  a  program  of 
undergraduate  education — 

(A)  $4,000  for  enrollment  in  a 
program  of  study  of  at  least  a  full 
academic  year  in  length; 

(B)  $2,500  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  but  less 
than  a  full  academic  year  in  length;  and 

(C)  $1,500  for  enrollment  in  a  program 
of  study  of  at  least  one-third  but  less 
than  two-thirds  of  an  academic  year  in 
length. 
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(ii)  In  the  case  of  a  student  who  has 
successfully  completed  the  first  and 
second  year  of  an  undergraduate 
program  but  has  not  completed  the 
remainder  of  the  program  of  study — 

(A)  For  a  student  enrolled  in  a 
program  of  study  of  at  least  a  full 
academic  year,  $5,000;  and 

(B)  For  a  student  enrolled  in  a 
program  of  study  with  less  than  a  full 
academic  year  remaining,  an  amount 
that  bears  the  same  ratio  to  $5,000  as  the 
number  of  semester,  trimester,  quarter, 
or  clock  hours  for  which  the  student 
enrolls  bears  to  one  academic  year. 

(iii)  In  the  case  of  a  graduate  or 
professional  student,  $10,000. 

(d)  Federal  Direct  Stafford/Ford  Loan 
Program  and  Federal  Stafford  Loan 
Program  aggregate  limits.  The  aggregate 
unpaid  principal  amount  of  all  Direct 
Subsidized  Loans  and  Federal  Stafford 
Loans  made  to  a  student  may  not  exceed 
the  following: 

(1)  $23,000  in  the  case  of  any  student 
who  has  not  successfully  completed  a 
program  of  study  at  the  undergraduate 
level. 

(2)  $65,500  in  the  case  of  a  graduate 
or  professional  student,  including  loans 
for  undergraduate  study. 

(e)  Aggregate  limits  for  unsubsidized 
loans.  The  total  amount  of  Direct 
Unsubsidized  Loans,  Federal 
Unsubsidized  Stafford  Loans,  and 
Federal  SLS  Loans  may  not  exceed  the 
following: 

(1)  For  a  dependent  undergraduate 
student,  $23,000  minus  any  Direct 
Subsidized  Loan  and  Federal  Stafford 
Loan  amounts,  unless  the  student 
qualifies  under  paragraph  (c)  of  this 
section  for  additional  eligibility  or 
qualified  for  that  additional  eligibility 
under  the  Federal  SLS  Program. 

(2)  For  an  independent  undergraduate 
or  a  dependent  undergraduate  who 
qualifies  for  additional  eligibility  under 
paragraph  (c)  of  this  section  or  qualified 
for  this  additional  eligibility  under  the 
Federal  SLS  Program,  $46,000  minus 
any  Direct  Subsidized  Loan  and  Federal 
Stafford  Loan  amounts. 

(3)  For  a  graduate  or  professional 
student,  $138,500  including  any  loans 
for  undergraduate  study,  minus  any 
Direct  Subsidized  Loan,  Federal  Stafford 
Loan,  and  Federal  SLS  Program  loan 
amounts. 

(f)  Direct  PLUS  Loans  annual  limit. 
The  total  amount  of  all  Direct  PLUS 
Loans  that  a  parent  or  parents  may 
borrow  on  behalf  of  each  dependent 
student  for  any  academic  year  of  study 
may  not  exceed  the  cost  of  attendance 
minus  other  estimated  financial 
assistance  for  that  student. 

(g)  Direct  PLUS  Loans  aggregate  limit. 
The  total  amount  of  all  Direct  PLUS     • 


Loans  that  a  parent  or  parents  may 
borrow  on  behalf  of  each  dependent 
student  for  enrolhnent  in  an  eligible 
program  of  study  may  not  exceed  the 
student's  cost  of  attendance  minus  other 
estimated  financial  assistance  for  that 
student  for  the  entire  period  of 
enrollment. 

(h)  Loan  limit  period.  The  annual  loan 
limits  apply  to  an  academic  year. 

(i)  Treatment  of  Direct  Consolidation 
Loans  and  Federal  Consolidation  Loans. 
The  percentage  of  the  outstanding 
balance  on  Direct  Consolidation  Loans 
or  Federal  Consolidation  Loans  counted 
against  a  borrower's  aggregate  loan 
limits  is  calculated  as  follows: 

(1)  For  Direct  Subsidized  Loans,  the 
percentage  equals  the  percentage  of  the 
original  amount  of  the  Direct 
Consolidation  Loan  or  Federal 
Consolidation  Loan  attributable  to  the 
Direct  Subsidized  and  Federal  Stafford 
Loans. 

(2)  For  Direct  Unsubsidized  Loans, 
the  percentage  equals  the  percentage  of 
the  original  amount  of  the  Direct 
Consolidation  Loan  or  Federal 
Consohdation  Loan  attributable  to  the 
Direct  Unsubsidized,  Federal  SLS,  and 
Federal  Unsubsidized  Stafford  Loans. 

(j)  Maximum  loan  amounts.  In  no  case 
may  a  Direct  Subsidized,  Direct 
Unsubsidized,  or  Direct  PLUS  Loan 
amount  exceed  the  student's  estimated 
cost  of  attendance  for  the  period  of 
enrollment  for  which  the  loan  is 
intended,  less — 

(1)  The  student's  estimated  financial 
assistance  for  that  period;  and 

(2)  In  the  case  ofa  Direct  Subsidized 
Loan,  the  borrower's  expected  family 
contribution  for  that  period. 
(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.204    Deferment 

(a)(1)  A  Direct  Loan  borrower  whose 
loan  is  eUgible  for  interest  subsidies  and 
who  meets  the  requirements  described 
in  paragraph  (b)  of  this  section  is 
eligible  for  a  deferment  during  which 
periodic  installments  of  principal  and 
interest  need  not  be  paid. 

(2)  A  Direct  Loan  borrower  whose 
loan  is  not  eligible  for  interest  subsidies 
and  who  meets  the  requirements 
described  in  paragraph  (b)  of  this 
section  is  eligible  for  a  deferment  during 
which  periodic  installments  of  principal 
need  not  be  paid  but  interest  does 
accrue  and  is  capitalized  or  paid  by  the 
borrower. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  Direct  Loan 
borrower  is  eUgible  for  a  deferment 
during  any  period  during  which  the 
borrower  meets  any  of  the  following 
reouirements: 

ll)(i)  The  borrower — 


(A)  Is  carrying  at  least  one-half  the 
normal  full-time  work  load  for  the 
course  of  study  that  the  borrower  is 
pursuing,  as  determined  by  the  eligible 
school  the  borrower  is  attending; 

(B)  Is  pursuing  a  course  of  study 
pursuant  to  ayaduate  fellowship 
program  approved  by  the  Secretary;  or 

(C)  Is  pursuing  a  rehabilitation 
training  program,  approved  by  the 
Secretary,  for  individuals  with 
disabilities;  and 

(ii)  The  borrower  is  not  serving  in  a 
medical  internship  or  residency 
program,  except  for  a  residency  program 
in  dentistry. 

{2)(i)  The  borrower  is  seeking  and 
unable  to  find  full-time  employment. 

(ii)  For  purposes  of  paragraph  (b)(2)(i) 
of  this  section,  the  Secretary  determines 
whether  a  borrower  is  eligible  for  a 
deferment  due  to  the  inability  to  find 
full-time  employment  using  the 
standards  and  procedures  set  forth  in  34 
CFR  682.210(h)  with  references  to  the 
lender  understood  to  mean  the 
Secretary. 

(3){i)  "The  borrower  has  experienced  or 
wrill  experience  an  economic  hardship. 

(ii)  For  purposes  of  paragraph  (b)(3)(i) 
of  this  section,  the  Secretary  determines 
whether  a  borrower  is  eligible  for  a 
deferment  due  to  an  economic  hardship 
using  the  standards  and  procedures  set 
forth  in  34  CFR  682.210(s)(6)  with 
references  to  the  lender  understood  to 
mean  the  Secretary. 

(c)  No  deferment  under  paragraphs  (b) 
(2)  or  (3)  of  this  section  may  exceed 
three  years. 

(d)  If,  at  the  time  of  application  for  a 
Direct  Loan,  a  borrower  has  an 
outstanding  balance  of  principal  or 
interest  owing  on  any  FFEL  Program 
loan  that  was  made,  insured,  or 
guaranteed  prior  to  July  1. 1993,  the 
borrower  is  eligible  for  a  deferment 
during — 

(1)  the  periods  described  in  paragraph 
(b)  of  this  section;  and 

(2)  the  periods  described  in  34  CFR 
682.210(b),  including  those  periods  that 
apply  to  a  "new  borrower"  as  that  term 
is  defined  in  34  CFR  682.210(b)(7). 
(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.205   Forbearance. 

(a)  General.  "Forbearance"  means 
permitting  the  temporary  cessation  of 
payments,  allowing  an  extension  of  time 
for  making  payments,  or  temporarily 
accepting  smaller  payments  dian 
previously  scheduled.  The  borrower  has 
the  option  to  choose  the  form  of 
forbearance.  If  payments  of  interest  are 
forborne,  they  are  capitalized.  The 
Secretary  grants  forbearance  if  the 
borrower  or  endorser  intends  to  repay 
the  loan  but  requests  forbearance  and 
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provides  sufficient  documentation  to 
support  this  request,  and — 

(1)  The  Secretary  determines  that,  due 
to  poor  health  or  other  acceptable 
reasons,  the  borrower  or  endorser  is 
currently  unable  to  make  scheduled 
payments; 

(2)  The  borrower's  payments  of 
principal  are  deferred  under  §  685.204 
and  the  Secretary  does  not  subsidize  the 
interest  benefits  on  behalf  of  the 
borrower. 

(3)  The  borrower  is  in  a  medical  or 
dental  internship  or  residency  that  must 
be  successfully  completed  before  the 
borrower  may  begin  professional 
practice  or  service,  or  the  borrower  is 
serving  in  a  medical  or  dental 
internship  or  residency  program  leading 
to  a  degree  or  certificate  awarded  by  an 
institution  of  higher  education,  a 
hospital,  or  a  health  care  facility  that 
offers  postgraduate  training: 

(4)  The  borrower  is  serving  in  a 
national  service  position  for  which  the 
borrower  or  endorser  is  receiving  a 
national  service  educational  award 
under  the  National  and  Community 
Service  Trust  Act  of  1993: 

(5)  The  borrower  is  eligible  for  loan 
rgiveness  under  the  Federal  Stafford 

Loan  Forgiveness  Demonstration 
Program,  if  the  program  is  funded,  for 
performing  the  type  of  service  described 
in§682.215fb):or 

(6)  For  not  more  than  three  years 
during  which  the  borrower  or 
endorser — 

(i)  Is  currently  obligated  to  make 
payments  on  loans  under  title  IV  of  the  ' 
Act;  and 

(ii)  The  sum  of  these  payments  each 
month  (or  a  proportional  share  if  the 
payments  are  due  less  frequently  than 
monthly)  is  equal  to  or  greater  than  20 
percent  of  the  borrower's  or  endorser's 
total  monthly  gross  income. 

(b)  Administrative  forbearance.  In 
certain  drciunstances,  the  Secretary 
grants  forbearance  without  requiring 
documentation  hom  the  borrower. 
These  drciunstances  include  but  are  not 
limited  to — 

(1)  A  properly  granted  period  of 
deferment  for  which  the  Secretary 
learns  the  borrower  did  not  qualify; 

(2)  The  period  for  which  payments  are 
overdue  at  the  beginning  of  an 
authorized  deferment  period; 

(3)  The  period  beginning  when  the 
borrower  entered  repayment  until  the 
first  payment  due  date  was  established; 

(4)  Tne  period  prior  to  a  borrower's 
filing  of  a  bankruptcy  petition; 

(5)  A  period  after  the  5^  -retary 
receives  rehable  information  indicating 
that  the  borrower  (or  the  student  in  the 
case  of  a  Direct  PLUS  Loan)  has  died,  or 
the  bomm-er  has  become  totally  and 
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permanently  disabled,  until  the 
Secretary  receives  documentation  of 
death  or  total  and  permanent  disability; 

(6)  Periods  necessary  for  the  Secretary 
to  determine  the  borrower's  eligibility 
for  discharge — 

(i)  Under  §685.213; 
(ii)  Under  §685.214;  or 
(iii)  Due  to  the  borrower's  or 
endorser's  (if  applicable)  bankruptcy; 

(7)  A  period  of  up  to  three  years  in 
cases  where  the  effect  of  a  variable 
interest  rate  on  a  fixed-amount  or 
graduated  repayment  schedule  causes 
the  extension  of  the  maximum 
repayment  term:  or 

(8)  A  period  during  which  the 
Secretary  has  authorized  forbearance 
due  to  a  national  mihtary  mobilization 
or  other  local  or  national  emergency. 

(c)  Period  of  forbearance.  (1)  The 
Secretary  grants  forbearance  for  a  period 
of  up  to  one  year. 

(2)  The  fbitearance  is  renewable,    - 
upon  request  of  the  borrower,  for  the 
duration  of  the  period  in  which  the 
borrower  meets  the  condition  required 
for  the  forbearance. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.206    Borrower  responsibilities  and 
defenses. 

(a)  The  borrower  shall  give  the  school 
the  following  information  as  part  of  the 
origination  process  for  a  Direct 
Subsidized,  Direct  Unsubsidized,  or 
Direct  PLUS  Loan: 

(1)  A  statement,  as  described  in  34 
CFR  Part  668.  that  the  loan  will  be  used 
for  the  cost  of  the  student's  attendance. 

(2)  Information  demonstrating  that  the 
borrower  is  eligible  for  the  loan. 

(3)  Information  concerning  the 
outstanding  FFEL  Program  and  Direct 
Loan  Program  loans  of  the  borrower 
and,  for  a  parent  borrower,  of  the 
student,  including  any  Federal 
Consolidation  Loan  or  Direct 
Consolidation  Loan. 

(4)  A  statement  authorizing  the  school 
to  release  to  the  Secretary  information 
relevant  to  the  student's  eligibility  to 
borrow  or  to  have  a  parent  borrow  on 
the  student's  behalf  (e.g..  the  student's 
enrollment  status,  financial  assistance, 
and  employment  records). 

(b)(1)  The  borrower  shall  promptly 
notify  the  Secretary  of  any  change  of 
name,  address,  student  status  to  less 
than  half-time,  employer,  or  employer's 
address;  and 

(2)  The  borrower  shall  promptly 
notify  the  school  of  any  change  in 
address  during  enrollment. 

(c)  Borrower  defenses.  (1)  In  any 
proceeding  to  collect  on  a  Direct  Loan, 
the  borrower  may  assert  as  a  defense 
against  repajonent,  any  act  or  omission 
of  the  school  attended  by  the  student 


that  would  give  rise  to  a  cause  of  actirai 
against  the  school  under  applicable 
State  law.  These  proceedings  include, 
but  are  not  limited  to,  the  following: 

(i)  Tax  rehmd  o&et  proceedings 
under  34  CFR  30.33. 

(ii)  Wage  garnishment  proceedings 
under  section  488A  of  the  Act 

(iii)  Salary  offset  proceedings  for 
Federal  employees  uiuier  34  CFR  Part 
31. 

(iv)  Credit  bureau  reporting 
proceedings  under  31  U.S.C.  3711(f). 

(2)  If  the  borrower's  defense  against 
repayment  is  successful,  the  Secretary 
notifies  the  borrower  that  the  borrower 
is  relieved  of  the  obligation  to  repay  all 
or  part  of  the  loan  and  associated  costs 
and  fees  that  the  borrower  would 
otherwise  be  obligated  to  pay.  The 
Secretary  affords  the  borrower  such 
further  relief  as  the  Secretary 
determines  is  appropriate  under  the 
drcumstances.  Further  relief  may 
include,  but  is  not  Umited  to,  the 
following: 

(i)  Reimbursing  the  borrower  for 
amounts  paid  toward  the  loan 
voluntarily  or  through  enforced 
collection. 

(ii)  Determining  that  the  borrower  is 
not  in  default  on  the  loan  and  is  eligible 
to  receive  assistance  under  title  IV  of  the 
Act. 

(iii)  Updating  reports  to  credit 
bureaus  to  which  tJie  Secretary 
previously  made  adverse  credit  reports 
with  regard  to  the  borrower's  Direct 
Loan. 

(3)  The  Secretary  may  initiate  an 
appropriate  proceeding  to  require  the 
school  whose  act  or  omission  resulted 
in  the  borrower's  successful  defense 
against  repayment  of  a  Direct  Loan  to 
pay  to  the  Secretary  the  amount  of  the 
loan  to  which  the  defense  applies. 
However,  the  Secretary  does  not  initiate 
such  a  proceeding  after  the  period  for 
the  retention  of  records  described  in 

§  685.309(c)  imless  the  school  received 
actual  notice  of  the  claim  during  that 
period. 

(Authority:  20  U.S.C  1087a  efsaj.) 

§685.207    Obligation  to  repay. 

(a)  Obligation  of  repayment  in 
general.  (1)  A  borrower  is  obUgated  to 
repay  the  full  amount  of  a  Direct  Loan, 
including  the  principal  balance,  fees, 
any  collection  costs  charged  under 
§  685.202(e),  and  any  interest  not 
subsidized  by  the  Secretary,  unless  the 
borrower  is  relieved  of  the  obligation  to 
repay  as  provided  in  this  part. 

(2)  The  borrower's  repayment  of  a 
Direct  Loan  may  also  be  subject  to  the 
deferment  provisions  in  §  685.204,  the  • 
forbearance  provisions  in  §685.205,  and 
the  discharge  provisions  in  §685.212. 
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(b)  Direct  Subsidized  Loan  repayment. 
(1)  During  the  period  in  which  a 
borrower  is  eiuolled  at  an  ehgibie 
school  on  at  least  a  half-time  besis,  the 
borrower  is  in  an  "in-school"  period 
and  is  not  required  to  make  payments 
on  a  Direct  Subsidized  Loan  unless — 

(i)  The  loan  witeced  repayment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  deferment  under  §685.204. 

(2)(i)  When  a  borrower  ceases  to  be 
enrolled  at  an  eligible  school  cm  at  least 
a  half-time  basis,  a  six-month  grace 
period  begins,  unless  the  grace  period 
has  been  previously  exhausted. 

(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make 
payments  on  a  Direct  Subsidized  Loan. 

(3)  A  borrower  is  not  obligated  to  pay 
interest  an  a  Direct  Subsidised  Loan  f<w 
in-school  or  grace  periods  unless  the 
borpo%ver  is  required  to  make  paymoits 
on  the  loan  during  those  periods  under 
paragraph  (bKD  of  this  section. 

(4)  The  repayment  period  for  a  Direct 
Subsidized  Loan  begins  the  day  after  the 
grace  period  ends.  A  borrower  is 
obligated  to  repay  the  loan  under 
paragraph  (a)  of  this  section  during  the 
repayment  period. 

(c)  Direct  Unsubsidized  Loan 
repayment.  (1)  During  the  period  in 
which  a  borrower  is  enrolled  at  an 
eligible  school  on  at  least  a  half-time 
basis,  the  borrower  is  in  an  "in-school" 
period  and  is  not  required  to  make 
pajrments  of  principal  on  a  Direct 
Unsubsidized  Loan  unless — 

(i)  The  loan  entered  repayment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  defemieat  under  §  585.204. 

(2)(i)  When  a  borrower  oeases  to  be 
enrolled  at  an  eligible  school  on  at  least 
a  half-time  basis,  a  six-month  grace 
period  ba^ns,  unless  the  ^ce  period 
has  been  previously  exhausted. 

(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make  any 
prindpal  payments  on  a  Direct 
Unsutsid^ed  Loan. 

(3)  A  borrower  is  responsible  far  the 
interest  that  accrues  on  a  Direct 
Unsubsidized  Loan  during  in-scfaooi 
and  grace  periods,  interest  begins  to 
accrue  on  the  day  the  first  installment 
is  di^Nirsed.  Interest  that  accrues  may 
be  capitatteed  or  paid  by  the  borrower. 

(4)  The  repayment  period  for  «  Direct 
Unsubsidiaed  Loan  begins  the  day  after 
the  grace  period  ends.  A  bonrower  is 
obligated  to  repay  the  loan  under 
paragraph  (a)  of  this  section  during  the 
repayment  period. 

(d)  Direct  PLUS  Loan  repayment.  The 
repayment  period  for  a  Direct  PLUS 
Loan  begins  on  the  day  the  loan  is  fiiUy 
disbursed.  Interest  begins  to  accrue  on 


the  day  the  first  instaiinient  is 
di^ursed.  A  bonower  is  obligated  to 
repay  the  loan  imder  paragraph  (a)  of 
this  section  during  the  repayment 
period. 

(e)  Direct  Consolidation  Loan 
repayment.  (1)  Except  as  provided  in 
paragraphs  (e)(2)  and  (eM3)  of  this 
section,  the  repayment  period  for  a 
Direct  Consolidation  Loan  begins  and 
interest  begins  to  accrue  on  the  day  the 
loan  is  made.  The  borrower  is  obligated 
to  repay  the  loan  under  paragraph  (a)  of 
this  section  during  the  repayment 
period- 

(2)  A  borrower  who  obtains  a  Direct 
Subsidized  Consolidation  Loan  during 
an  in-school  period  will  be  subject  to 
the  repayment  provisions  in  paragraph 
(b)  of  this  section. 

(3)  A  borrower  v\^o  obtains  a  Direct 
Unsubsidized  Consolidation  Loan 
diunng  an  in-school  period  will  be 
subject  to  the  repayment  provisions  in 
paragraph  (c)  of  this  section. 

(0  Determining  the  date  on  which  the 
grace  period  begins  for  a  borrower  in  a 
correspondence  program.  For  a 
borrower  of  a  Direct  Subsidized  or 
Direct  Unsubsidized  Loan  who  is  a 
correspondence  student,  the  grace 
period  begins  on  the  earliest  of  the 
date — 

(1)  The  borrower  completes  the 
program; 

(2)  Tbe  borrower  falls  60  days  behind 
the  due  date  for  sulnnission  of  a 
scheduled  assignment,  according  to  the 
schedule  required  in  §  685.302. 
However,  a  school  may  grant  the 
borrower  one  restoration  to  in-school 
status  if  the  borrower  fails  to  submit  a 
lesson  within  this  60-day  period  after 
the  due  date  for  submission  of  a 
particular  assignment  if,  within  the  60- 
day  period,  the  borrower  declares,  in 
writing,  an  intention  to  continue  in  the 
program  and  an  understanding  that  the 
required  lessons  must  be  submitted  on 
time;  or 

(3)  That  is  60  days  following  the  latest 
allowable  date  established  by  the  school 
for  completing  the  program  under  the 
schedule  required  under  §685.302. 
(Authority:  20  U.S.C.  1087a  et  seq.) 

§685L20e    Repayment ptBBS. 

(a)  General.  (1)  A  borrower  may  repay 
a  Direct  Subsidized  Loan,  a  Direct 
Unsubsidized  Loan,  a  CKiect  Subsidized 
Consolidation  Loan,  or  a  Direct 
Unsubsidized  Consolidation  Loan  under 
the  standard  repaymoit  plan,  the 
extended  repayment  plan,  the  graduated 
repayment  plan,  or  the  income 
contingent  repayment  plan. 

(2)  A  bocnmrer  may  repay  a  Direct 
PLUS  Loan  or  a  Direct  PLUS 
Consolidation  Loan  under  the  standard 


repayment  plan,  the  extended 
repayment  plan,  or  the  graduated 
repayment  plan. 

(3)  The  Secretary  may  provide  an 
alternative  repayment  plan  in 
accordance  with  paragraph  (g)  of  this 
section, 

(4)  AU  Direct  Loans  obtained  by  one 
borrower  must  be  repaid  together  under 
the  same  repayment  plan,  except  that  a 
borrower  of  a  Direct  PLUS  Loan  or  a 
Direct  PLUS  Consolidation  Loan  may 
repay  the  Direct  PLUS  Loan  or  ti»e 
Direct  PLUS  Consolidation  Loan 
separately  from  other  Direct  Loans 
obtained  by  that  borrower. 

(b)  Standard  repayment  plan,  (i) 
Under  the  standard  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full 
within  ten  years  from  the  date  the  loan 
entered  repayment  by  making  fixed 
monthly  pajrments. 

(2)  Periods  of  authorized  deferment  or 
forbearance  are  not  included  in  the  ten- 
year  repayment  period. 

(3)  A  borrower's  payments  under  the 
standard  repayment  plan  are  at  least  $50 
per  month,  except  that  a  borrower's 
final  payment  may  be  less  than  $50. 

(4)  The  number  of  payments  or  the 
fixed  monthly  repajrment  amount  may 
be  adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

(c)  Extended  repayment  plan.  (1) 
Under  the  extern^  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  fixed  monthly  payments  within 
an  extended  period  of  time  that  varies 
with  the  total  amount  of  the  borrower's 
Joans,  as  described  in  paragraph  (e)  of 
this  section. 

(2)  Periods  of  deferment  and 
forbearance  are  not  included  in  the 
number  of  years  of  repayment 

(3)  A  boRower  makes  fixed  monthly 
payments  of  at  least  $50.  except  that  a 
borrower's  final  pajrment  may  be  less 
than  $50. 

(4)  The  number  of  payments  or  the 
fixed  monthly  repayment  amount  may 
be  adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

(d)  Graduated  repayment  plan.  (1) 
Under  the  graduated  repayment  plan,  a 
borrower  shall  repay  a  loan  in  fiill  by 
making  payments  at  two  or  more  levels 
within  a  period  of  time  that  varies  with 
the  total  amount  of  the  borrower's  loans. 
as  described  in  paragraph  (e)  of  this 
section. 

(2)  Periods  of  deferment  and 
forbearance  are  oot  included  in  the 
number  of  years  of  repayment. 

(3)  The  number  of  pajrments  or  the 
monthly  repayment  amount  may  be 
adjusted  to  reflect  dianges  in  tl^ 
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variable  interest  rate  identified  in 
§  685.202(a). 

(4)  No  scheduled  payment  under  the 
graduated  repayment  plan  may  be  less 
than  the  amount  of  interest  accrued  on 
the  loan  between  monthly  payments, 
less  than  50  percent  of  the  payment 
amount  that  would  be  required  under 
the  standard  repayment  plan,  or  more 
than  150  percent  of  the  payment  amount 
that  would  be  required  under  the 
standard  repayment  plan. 

(e)  Repayment  period  for  the  extended 
and  graduated  plans.  Under  the 
extended  and  graduated  repayment 
plans,  if  the  total  amount  of  the 
borrower's  Direct  Loans  is — 

(1)  Less  than  $10,000.  the  borrower 
shall  repay  the  loans  within  12  years  of 
entering  repayment; 

(2)  Greater  than  or  equal  to  $10,000 
but  less  than  $20,000,  ihe  borrower  shall 
repay  the  loans  within  15  years  of 
entering  repayment: 

(3)  Greater  than  or  equal  to  $20,000 
but  less  than  $40,000,  the  borrower  shall 
repay  the  loans  within  20  years  of 
entering  repayment; 

(4)  Greater  than  or  equal  to  $40,000 
but  less  than  $60,000,  the  borrower  shall 
repay  the  loans  within  25  years  of 
entering  repayment;  and 

(5)  Greater  than  or  equal  to  $60,000, 
the  borrower  shall  repay  the  loans 
within  30  years  of  entering  repayment. 

(f)  Income  contingent  repayment  plan. 
(1)  Under  the  income  contingent 
repayment  plan,  a  borrower's  monthly 
repayment  amount  is  generally  based  on 
the  total  amount  of  the  borrower's  (and, 
in  some  circumstances,  the  borrower's 
spouse's)  Direct  Loans,  family  size,  and 
Adjusted  Gross  Income  (AGI)  reported 
by  the  borrower  for  the  most  recent  year 
for  which  the  Secretary  has  obtained 
income  information.  In  the  case  of  a 
married  borrower  who  files  a  joint 
Federal  income  tax  return,  the 
borrower's  AGI  includes  the  income  of 
the  borrower's  spouse.  A  borrower  shall 
make  payments  on  a  loan  until  the  loan 
is  repaid  in  full  or  until  the  loan  has 
been  in  repayment  through  the  end  of 
the  income  contingent  repayment 
period. 

(2)  The  regulations  in  effect  at  the 
time  a  borrower's  first  Direct  Loan 
enters  repayment  govern  the  method  for 
determining  the  borrower's  monthly 
repayment  amount  for  all  of  the 
borrower's  Direct  Loans,  unless — 

(i)  The  Secretary  amends  the 
regulations  relating  to  a  borrower's 
monthly  repayment  amount  under  the 
income  contingent  repayment  plan;  and 

(ii)  The  borrower  submits  a  written 
request  that  the  amended  regulations 
apply  to  the  repayment  of  the 
borrower's  Direct  Loans. 


(3)  Provisions  governing  the  income 
contingent  repayment  plan  are  set  out  in 
§685.209. 

(g)  Alternative  repayment.  (1)  The 
Secretary  may  provide  an  alternative 
repayment  plan  for  a  borrower  who 
demonstrates  to  the  Secretary's 
satisfaction  that  the  terms  and 
conditions  of  the  repayment  plans 
specified  in  paragraphs  (b)  through  (f)  of 
this  section  are  not  adequate  to 
accommodate  the  borrower's 
exceptional  circumstances.  ^ 

(2)  The  Secretary  may  require  a 
borrower  to  provide  evidence  of  the 
borrower's  exceptional  circumstances 
before  permitting  the  borrower  to  repay 
a  loan  imder  an  alternative  repayment 
plan. 

(3)  If  the  Secretary  agrees  to  permit  a 
borrower  to  repay  a  loan  under  an 
alternative  repayment  plan,  the 
Secretary  notifies  the  borrower  in 
writing  of  the  terms  of  the  plan.  After 
the  borrower  receives  notification  of  the 
terms  of  the  plan,  the  borrower  may 
accept  the  plan  or  choose  another 
repayment  plan. 

(4)  A  borrower  shall  repay  a  loan 
under  an  alternative  repayment  plan 
within  30  years  of  the  date  the  loan 
entered  repayment,  not  including 
periods  of  deferment  and  forbearance. 

(5)  If  the  amount  of  a  borrower's 
monthly  payment  under  an  alternative 
repayment  plan  is  less  than  the  accrued 
interest  on  the  loan,  the  unpaid  interest 
is  capitalized  until  the  outstanding 
principal  amount  is  10  percent  greater 
than  the  original  principal  amoimt. 
After  the  outstanding  principal  amount 
is  10  percent  greater  than  the  original 
principal  amount,  interest  continues  to 
accrue  but  is  not  capitalized.  For 
purposes  of  this  paragraph,  the  original 
principal  amount  is  the  amount  owed 
by  the  borrower  when  the  borrower 
enters  repayment. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.209    Income  contingent  repayment 
plan. 

(a)  General.  (1)  Under  the  income 
contingent  repayment  plan  described  in 
§  685.208(f),  a  borrower  may  choose  to 
repay  under  the  formula  described  in 
paragraph  (b)  or  may  choose  to  have 
payments  capped  as  described  in 
paragraph  (c).  The  amount  calculated 
imder  paragraph  (b)  is  called  the 
"formula  amount,"  and  the  amount 
calculated  under  paragraph  (c)  is  called 
the  "capped  amount." 

(2)  Borrowers  may  choose  to  repay 
either  the  formula  amount  or  the  capped 
amount  when  they  enter  repayment  and 
may  change  between  the  options  one 
time  each  year. 


(3)  The  Secretary  may  determine  that 
special  circumstances,  such  as  a  loss  of 
employment  by  the  borrower  or  the 
borrower's  spouse,  warrant  an 
adjustment  to  the  borrower's  repayment 
obligations. 

(4)  Married  borrowers  may  repay  their 
loans  jointly  if  they  meet  the  following 
requirements: 

(i)  The  spouses  have  both  chosen 
either  the  formula  amount  or  the  capped 
amount. 

(ii)  The  spouses  filed  a  joint  Federal 
income  tax  return  for  the  most  recent 
year  for  which  the  Secretary  has 
obtained  income  information. 

(iii)  The  spouses  submit  a  written 
request  to  the  Secretary  that  includes 
their  names  and  social  security 
numbers. 

(5)  Examples  of  the  calculation  of 
monthly  repayment  amounts  and  tables 
that  shows  monthly  repayment  amounts 
for  borrowers  at  various  income  and 
debt  levels  are  included  in  Appendix  A 
to  this  part. 

(b)  Formula  amount.  (1)  General,  (i)  If 
a  borrower  chooses  to  pay  the  formula 
amount  under  the  income  contingent 
repayment  plan,  the  borrower  generally 
makes  monthly  payments  that  are 
calculated  using  a  percentage  of  the 
borrower's  Adjusted  Gross  Income  (AGI) 
called  the  "payback  rate." 

(ii)  A  borrower's  monthly  payment  is 
equal  to  the  borrower's  AGI  multiplied 
by  the  payback  rate,  divided  by  12 
months.  However,  a  borrower's  monthly 
payment  is  never  larger  than  20  percent 
of  the  borrower's  discretionary  income 
as  defined  in  paragraph  (b)(l)(iii)  of  this 
section,  divided  by  12  months. 
Additionally,  if  the  monthly  repayment 
amount  is  less  than  $15,  the  borrower  is 
not  reouired  to  make  a  payment. 

(iii)  For  purposes  of  this  section, 
discretionary  income  is  defined  as  a 
borrower's  AGI  minus  the  amount  of  the 
"HHS  Poverty  Guideline  for  all  States 
(except  Alaska  and  Hawaii)  and  the 
District  of  Columbia"  as  published  by 
the  United  States  Department  of  Health 
and  Human  Services  on  an  annual 
basis.'  If  a  borrower  provides 
docmnentation  acceptable  to  the 
Secretary  that  the  borrower  has  more 
than  one  person  in  the  borrower's 
family,  the  Secretary  apphes  the  HHS 
Poverty  Guideline  for  the  borrower's 
family  size. 

(2)  Payback  rate,  (i)  A  borrower's 
payback  rate  is  based  upon  the 
borrower's  Direct  Loan  debt  when  the 


'  The  HHS  Poverty  Guidelines  are  available  from 
the  Office  of  the  Assistant  Secretary  for  Planning 
and  Evaluation,  Department  of  Health  and  Human 
Services  (HHS),  Room  438F,  Humphrey  Building, 
200  Independence  Avenue,  S.W.,  Washington,  U.C. 
20201. 
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borrower's  fifst  loan  enters  repayment 
and  does  not  change  unless  the 
borrower  obtains  another  Direct  Loan  or 
the  borrower  and  the  borrower's  spouse 
obtain  approval  to  repay  their  loans 
jointly  under  paragraph  (a)(4)  of  this 
section.  If  the  borrower  obtains  another 
Direct  Loan,  a  new  payback  rate  for  all 
of  the  bonower's  Direct  Loans  is 
calculated  on  the  basis  of  the  combined 
amounts  of  the  loans  when  the  last  loan 
enters  repayment.  If  the  borrower  and 
the  borrower's  spouse  repay  the  loans 
jointly,  the  provisions  under  (b)(3) 
apply. 

(ii)  If  the  total  amount  of  a  borrower's 
Direct  Loans  is  less  than  or  equal  to 
$1,000.  the  payback  rate  is  four  percent. 
If  the  total  amount  of  a  borrower's  Direct 
Loans  is  greater  than  $1 ,000,  the 
payback  rate  is  four  percent  plus  an 
additional  percent  that  begins  at  zero 
and  increases  at  a  rate  of  0.2  percent  for 
each  additional  $1,000  borrowed  up  to 
a  maxiiBum  payback  rate  of  15  percent. 

(iii)  More  specifically,  if  the  total 
amount  of  a  borrower's  EHrect  Loans  is 
greater  tiian  $1,000,  the  pa>'back  rate  is 
the  lesser  of  0.15  or  the  following:  0.04 
+  (debt  -  l^WO)  (0.000002). 

(3)  Exception  for  certain  married 
borro\*'ers.  (i)  The  combined  monthly 
payment  amount  for  married  borrowers 
who  repay  their  loans  jointly  under 
paragraph  (a)(4)  of  this  section  and  who 
repay  the  formula  amount  is  the  total  of 
the  individual  monthly  payment 
amounts  for  each  borrower  calculated 
under  Mragraph  (bMlXii)  of  this  section. 

(ii)  tha  payback  rate  for  each 
borrower  is  calculated  separately  on  the 
basis  of  thaamount  of  the  outstanding 
debt  on  the  borrovrer's  Direct  Loans  at 
the  time  the  borrower  enters  into  joint 
repayment  with  the  borrower's  spouse. 
For  purposes  of  this  paragraph,  the 
Secretary  assumes  that  the  AGI  for  each 
borrower  is  proportionate  to  the  relative 
size  of  the  borrower's  individual  debt. 

(iii)  For  purposes  of  determining 
whrther  a  borrower's  payment  amoimt 
is  larger  than  20  percent  of  the 
borrower's  discretionary  income  under 
paragraph  (bMlMii).  a  porUon  of  the 
appropriate  HHS  Poverty  Guideline  for 
tte  bonowers'  femily  size  is  applied  to 
each  borrower  in  proportion  to  the 
relatiiresize  of  the  individual  borrower's 
debts. 

(iv)  If  the  combined  monthly 
repayment  amount  is  less  than  $15.  the 
borrowers  are  not  required  to  make  a 
payment. 

(v)  The  amount  of  a  borrower's 
individual  monthly  payment  is  applied 
to  the  borrower's  debt,  except  that  the 
Secretary  credits  point  payments  toward 
interest  accrued  on  any  loan  before  any 
payracat  as  credited  to  principal. 


(c)  Capped  amount.  (1)  General  If  a 
boiTOwer's  monthly  payments 
calculated  under  the  formula  amount  as 
determined  in  paragraph  (b)  are  greater 
than  the  capped  amount  calculated 
under  paragraph  (c)(2).  the  borrower 
may  choose  to  repay  the  capped 
amount. 

(2)  Cakulotion  of  the  capped  amount. 
(i)  The  capped  amoimt  is  the  amount 
that  a  borrower  would  repay  monthly 
over  12  years  using  standard 
amortization  or  $15,  whichever  is 
greater. 

(ii)  The  amount  of  the  cap  is 
recalculated  on  an  annual  basis  to 
include  changes  in  the  variable  rate. 

(iii)  After  periods  in  which  a  borrmver 
makes  payments  that  are  less  than 
interest  accrued  on  the  loan,  the  amount 
of  the  cap  is  recalculated.  If  the  new  cap 
is  larger  than  the  existing  cap,  the  new 
cap  is  applied.  If  the  new  cap  is  smaller 
than  or  ^ual  to  the  existing  cap,  the 
existing  cap  is  applied, 

(3)  Exception  to  the  calculation  of  the 
capped  amount  for  certain  married 
borrowers.  The  capped  amount  for 
married  borrowers  who  repay  jointly 
under  paragraph  (aK4)  of  this  section  is 
the  same  amount  as  calculated  under 
paragraph  (c)(2)  of  this  section  except 
that  tlie  amount  is  based  on  the 
combined  Direct  Loan  debt  of  the 
borrowers. 

(d)  Other  features  of  the  income 
contingent  repayment  plan.  (1) 
Alternative  documentation  of  income.  U 
a  borrower's  AGI  is  not  available  or  if. 
in  the  Secretary's  opinion,  the 
borrower's  reported  AGI  does  not 
reasonably  reflect  the  borrower's  current 
income,  the  Secretary  may  use  other 
documentation  of  income  provided  by 
the  borrower  to  calculate  the  borrower's 
monthly  repa>'ment  amoimL 

(2)  Repayment  period,  (i)  The 
maximum  repayment  period  under  the 
income  contingent  repayment  plan  is  25 
years. 

(ii)  The  repayment  period  includes 
periods  in  which  the  borrower  makes 
payments  under  the  standard  repayment 
plan  and  under  extended  repayment 
plans  in  which  payments  are  based  on 
a  repayment  period  that  is  up  to  12 
years.  The  repayment  period  does  not 
include  periods  in  which  the  borrower 
makes  payments  under  the  graduated 
and  aitemadve  reptymeat  plans  <»- 
periods  of  authoiiBed  defierment  or 
forbearance.  The  repa\Tnent  period  also 
does  not  include  periods  in  which  the 
borrowOT  makes  payments  under  an 
extended  repa>'niem  plan  in  which 
payments  are  based  on  a  repayment 
period  that  is  longer  dian  12  years. 

(iii)  If  a  borrower  repays  more  than 
one  loan  under  the  income  contingent 


repayment  plan,  a  separate  repayment  j 
period  for  each  loan  begins  when  that  ' 
loan  enters  repayment. 

(i  v)  If  a  borrower  has  not  repaid  a  loon 
in  full  at  the  end  of  the  25-year 
repayment  period  under  the  income 
contingent  repayment  plan,  the 
Secretary  cancels  the  unpaid  portion  of 
the  loan. 

(v)  At  the  beginning  of  the  repayment 
period  under  the  income  contir^ent 
repayment  plan,  a  borrower  shall  make 
monthly  payments  of  the  amount  of 
interest  that  accrues  on  the  borrower's 
Direct  Loans  until  the  Secretary 
calculates  the  borrower's  monthly 
repayment  amount  on  the  basis  of  the 
borrower's  income.  , 

(3)  Limitation  on  capitalization  of 
interest.  U  the  amount  of  a  borrower's 
monthly  payment  is  less  than  the 
accrued  interest,  tiie  unpaid  interest  is 
capitalized  until  the  outstanding 
principal  amount  is  ten  percent  greater 
than  the  original  princi{Md  amount 
After  the  outstanding  principal  amount 
is  ten  percent  greater  than  the  original 
amount,  interest  continues  to  accrue  but 
is  not  capitalized.  For  purposes  of  this 
paragraph,  the  original  amount  is  the 
amount  owed  by  the  borrower  when  the 
borrower  enters  repayment. 

(4)  Notification  of  terms  and 
conditions.  When  a  borrower  e.ects  or  is 
required  by  the  Secretary  to  repay  a  loan 
under  the  income  contingent  repcvment 
plan,  the  Secretary  notifies  the  borrower 
of  the  terms  and  conditions  of  the  plan, 
including — 

(i)  That  the  Internal  Revenue  Service 
will  disclose  certain  tax  return 
information  to  the  Secretary  or  the 
Secretary's  agents:  and 

(ii)  That  if  the  borrower  believes  that 
special  circumstances  warrant  an 
adjustment  to  the  borrower's  repayment 
obligations,  as  described  in 
§  685.209(a)(3).  the  bonwtrer  may 
contact  the  Secretary  and  obtain  the 
Secretary's  determination  as  to  whether 
an  adjustment  is  appropriate. 

(5)  Consent  to  disclosure  of  tax  return 
information,  (i)  A  borrower  shall 
provide  written  consent  to  the 
disclosure  of  certain  tax  return 
information  by  the  Internal  Revenue 
Service  (IRS)  to  agents  of  the  Secretary 
for  purposes  of  calculating  a  monthly 
repa>'nient  amount  and  servicing  and 
collecting  a  loan  under  the  income 
contingent  repayment  plan.  The 
borrower  shall  protide  consent  by 
signing  a  consent  form,  developed 
consistent  vrith  26  CFR  301.6103(c)-l 
and  provided  to  the  borrower  by  thie 
Secretary,  and  shall  return  the  signed 
form  to  the  Secretary. 

(ii)  The  borrower  shall  consent  to 
disclosure  of  the  borrower's  taxpayer 
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identity  information  as  defined  in  26 
U.S.C.  6103(b)(6),  tax  filing  status,  and 
AGI. 

(iii)  The  borrower  shall  provide 
consent  for  a  period  of  five  years  firom 
the  date  the  borrower  signs  the  consent 
form.  The  Secretary  provides  the 
borrower  a  new  consent  form  before  that 
period  expires.  The  IRS  does  not 
disclose  tax  return  information  after  the 
IRS  has  processed  a  borrower's 
withdrawal  of  consent. 

(iv)  The  Secretary  designates  the 
standard  repayment  plan  for  a  borrower 
who  selects  the  income  contingent 
repayment  plan  but — 

(AJ  Fails  to  provide  the  required 
written  consent; 

(B)  Fails  to  renew  written  consent 
upon  the  expiration  of  the  five-year 
period  for  consent;  or 

(C)  Withdraws  consent  and  does  not 
select  another  repayment  plan. 

(v)  If  a  borrower  defaults  and  the 
Secretary  designates  the  income 
contingent  repayment  plan  for  the 
borrower  but  the  borrower  fails  to 
provide  the  required  written  consent, 
the  Secretary  mails  a  notice  to  the 
borrower  establishing  a  repayment 
schedule  for  the  borrower. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 0    Ct>oic«  of  repaynwnt  plan. 

(a)  Initial  selection  of  a  repayment 
plan.  (1)  Before  a  Direct  Loan  enters  into 
repayment,  the  Secretary  provides  the 
borrower  a  description  of  the  available 
repayment  plans  and  requests  the 
borrower  to  select  one.  A  borrower  may 
select  a  repayment  plan  before  the  loan 
enters  repayment  by  notifying  the 
Secretary  of  the  borrower's  selection  in 
writing. 

(2)  If  a  borrower  does  not  select  a 
repayment  plan,  the  Secretary 
designates  die  standard  repayment  plan 
described  in  §  685.208(b)  for  the 
borrower. 

(b)  Changing  repayment  plans.  (1)  A 
borrower  may  change  repayment  plans 
at  any  time  after  the  loan  has  entered 
repayment  by  notifying  the  Secretary. 
However,  a  borrower  who  is  repaying  a 
defaulted  loan  imder  the  income 
contingent  repayment  plan  under 
§685.211(c)(3)(ii)  may  not  change  to 
another  repayment  plan  unless — 

(i)  The  lx)rrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  three  (3)  months;  or 

(ii)  The  borrower  was  not  required  to 
make  payments  but  made  three 
reasonable  and  affordable  payments  in 
each  of  the  prior  three  months;  and 

(iii)  The  borrower  makes  and  the 
Secretary  approves  a  request  to  change 
plans. 


(2)(i)  A  borrower  may  not  change  to 
a  repayment  plan  that  has  a  maximum 
repayment  period  of  less  than  the 
number  of  years  the  loan  has  already 
been  in  repayment,  except  that  a 
borrower  may  change  to  the  income 
contingent  repayment  plan  at  any  time. 

(ii)  If  a  borrower  changes  plans,  the 
repayment  period  is  the  period  provided 
under  the  borrower's  new  repajTnent 
plan,  calculated  from  the  date  the  loan 
initially  entered  repayment.  However,  if 
a  borrower  changes  to  the  income 
contingent  repajmnent  plan,  the 
repayment  period  is  calculated  as 
described  in  §  685.209(d)(2). 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 1    Miscellaneous  repayment 
provisions. 

(a)  Payment  application  and 
prepayment.  (1)  The  Secretary  applies 
any  payment  first  to  any  accrued 
charges  and  collection  costs,  then  to  any 
outstanding  interest,  and  then  to 
outstanding  principal. 

(2)  A  borrower  may  prepay  all  or  part 
of  a  loan  at  any  time  without  penalty. 

If  a  borrower  pays  any  aihount  in  excess 
of  the  amoimt  due,  the  excess  amount 
is  a  prepayment. 

(3)  If  a  prepayment  equals  or  exceeds 
the  monthly  repayment  amount  under 
the  borrower's  repayment  plan,  the 
Secretary — 

(i)  Applies  the  prepaid  amount 
according  to  paragraph  (a)(1)  of  this 
section; 

(ii)  Advances  the  due  date  of  the  next 
payment  imless  the  borrower  requests 
otherwise;  and 

(iii)  Notifies  the  borrower  of  any 
revised  due  date  for  the  next  payment. 

(4)  If  a  prepayment  is  less  than  the 
monthly  repayment  amount,  the 
Secretary  applies  the  prepayment 
according  to  paragraph  (a)(1)  of  this 
section. 

(b)  Refunds  from  schools.  The 
Secretary  appUes  any  refund  due  to  a 
borrower  that  the  Secretary  receives 
from  a  school  under  §  668.22  against  the 
borrower's  outstanding  principal  and 
notifies  the  borrower  of  the  refund. 

(c)  Default.  (1)  Acceleration.  If  a 
borrower  defaults  on  a  Direct  Loan,  the 
entire  unpaid  balance  and  accrued 
interest  are  immediately  due  and 
payable. 

(2)  Collection  charges.  If  a  borrower 
defaults  on  a  Direct  Loan,  the  Secretary 
assesses  collection  charges  in 
accordance  with  §  685.202(e). 

(3)  Collection  of  a  defaulted  loan,  (i) 
The  Secretary  may  take  any  action 
authorized  by  law  to  collect  a  defaulted 
Direct  Loan  including,  but  not  limited 
to,  filing  a  lawsuit  against  the  borrower, 
reporting  the  default  to  national  credit 


bureaus,  requesting  the  Internal 
Revenue  Service  to  offset  the  borrower's 
Federal  income  tax  refund,  and 
garnishing  the  borrower's  wages. 

(ii)  If  a  borrower  defaults  on  a  Direct 
Subsidized  Loan,  a  Direct  Unsubsidized 
Loan,  a  Direct  Unsubsidized 
Consolidation  Loan  or  a  Direct 
Subsidized  Consolidation  Loan,  the 
Secretary  may  designate  the  income 
contingent  repayment  plan  for  the 
borrower. 

(d)  Ineligible  borrowers.  (1)  The 
Secretary  determines  that  a  borrower  is 
ineligible  if,  at  the  time  the  loan  was 
made  and  without  the  school's  or  the 
Secretary's  knowledge,  the  borrower  (or 
the  student  on  whose  behalf  a  parent 
borrowed)  provided  false  or  erroneous 
information  or  took  actions  that  caused 
the  borrower  or  student — 

(i)  To  receive  a  loan  for  which  the 
borrower  is  wholly  or  partially 
ineligible; 

(ii)  To  receive  interest  benefits  for 
which  the  borrower  was  ineligible;  or 

(iii)  To  receive  loan  proceeds  for  a 
period  of  enrollment  for  which  the 
borrower  was  not  eligible.  ^ 

(2)  If  the  Secretary  makes  the 
determination  described  in  paragraph 
(d)(1)  of  this  section,  the  Secretary  sends 
an  ineligible  borrower  a  demand  letter 
that  requires  the  borrower  to  repay  some 
or  all  of  a  loan,  as  appropriate.  The 
demand  letter  requires  that  within  30 
days  from  the  date  the  letter  is  mailed, 
the  borrower  repay  any  principal 
amovmt  for  which  the  borrower  is 
ineligible  and  any  accrued  interest, 
including  interest  subsidized  by  the 
Secretary,  through  the  previous  quarter. 

(3)  If  a  borrower  fails  to  comply  with 
the  demand  letter  described  in 
paragraph  (d)(2)  of  this  section,  the 
borrower  is  in  default  on  the  entire  loan. 

(4)  A  borrower  may  not  consolidate  a 
loan  under  §  685.215  for  which  the 
borrower  is  wholly  or  partially 
ineligible. 

(e)  Rehabilitation  of  defaulted  loans. 
A  defaulted  Direct  Loan  is  rehabilitated 
if  the  borrower  makes  12  consecutive 
on-time,  reasonable,  and  affordable 
monthly  payments.  The  amount  of  such 
a  payment  is  determined  on  the  basis  of 
the  borrower's  total  financial 
circumstances.  If  a  defaulted  loan  is 
rehabilitated,  the  Secretary  instructs  any 
credit  bureau  to  which  the  default  was 
reported  to  remove  the  default  from  the 
borrower's  credit  history. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 2    Discharge  of  a  loan  obligation. 

(a)  Death.  If  the  Secretary  receives 
acceptable  dociunentation  that  a 
borrower  (or  the  student  on  whose 
behalf  a  parent  borrowed)  has  died,  the 


Secretary  discharges  the  obUgation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan. 

(b)  Total  and  permanent  disability.  If 
the  Secretary  receives  acceptable 
documentation  that  a  borrower  has 
become  totally  and  permanently 
disabled,  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan.  A  borrower  is  not 
considered  totally  and  permanently 
disabled  based  on  a  condition  that 
existed  at  the  time  the  borrower  applied 
for  the  loan  unless  the  borrower's 
condition  substantially  deteriorated 
after  the  loan  was  made  so  as  to  render 
the  borrower  totally  and  permanently 
disabled. 

(c)  Bankruptcy.  If  a  borrower's 
obligation  to  repay  a  loan  is  discharged 
in  bankruptcy,  the  Secretary  does  not 
require  the  borrower  or  any  endorser  to 
make  any  further  payments  on  the  loan. 

(d)  Closed  schools.  If  a  borrower 
meets  the  requirements  in  §685.213,  the 
Secretary  discharges  the  obligation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan. 

Ce)  False  certification  and 
unauthorized  disbursement.  If  a 
borrower  meets  the  requirements  in 
§685.214,  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan. 

(f)  Payments  received  after  eligibility 
for  discharge.  The  Secretary  returns  to 
the  sender,  or,  for  a  discharge  based  on 
death,  the  borrower's  estate,  those 
payments  received  after  the 
requirements  for  discharge  have  been 
met. 

(g)  Loan  forgiveness  demonstration 
program.  If  funds  are  appropriated  for 
the  loan  forgiveness  demonstration 
program  authorized  by  section  428J  of 
the  Act,  the  Secretary  follows  the 
procedures  and  applies  the  standards  in 
34  CFR  682.213  for  borrowers  under  Uie 
Direct  Loan  Program. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.213    Closed  school  discharge. 

(a)  General.  (1)  The  Secretary 
discharges  the  borrower's  (and  any 
endorser's)  obligation  to  repay  a  Direct 
Loan  in  accordance  with  the  provisions 
of  this  section  if  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed)  did  not  complete  the  program 
of  study  for  which  the  loan  was  made 
because  the  school  at  which  the 
borrower  (or  student)  was  enrolled 
closed,  as  described  in  paragraph  (c)  of 
this  section. 
(2)  For  purposes  of  this  section— 
(i)  A  school's  closure  date  is  the  date 
that  the  school  ceases  to  provide 


educational  instruction  in  all  programs, 
as  determined  by  the  Secretary;  and 

(ii)  "School"  means  a  school's  main 
campus  or  any  location  or  branch  of  the 
main  campus. 

(b)  Relief  pursuant  to  discharge.  (1) 
Discharge  under  tiiis  section  relieves  the 
borrower  of  any  past  or  present 
obligation  to  repay  the  loan  and  any 
accrued  charges  or  collection  costs  with 
respect  to  the  loan. 

(2)  The  discharge  of  a  loan  under  this 
section  qualifies  the  borrower  for 
reimbursement  of  amounts  paid 
voluntarily  or  through  enforced 
collection  on  the  loan. 

(3)  The  Secretary  does  not  regard  a 
borrower  who  has  defaulted  on  a  loan 
discharged  under  this  section  as  in 
default  on  the  loan  after  discharge,  and 
such  a  borrower  is  efigible  to  receive 
assistance  under  programs  authorized 
by  title  IV  of  the  Act. 

(4)  The  Secretary  reports  the 
discharge  of  a  loan  under  this  section  to 
all  credit  reporting  agencies  to  which 
the  Secretary  previously  reported  the 
status  of  the  loan. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
discharge  of  a  loan  under  this  section, 
a  borrower  shall  submit  to  the  Secretary 
a  written  request  and  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The  statement 
need  not  be  notarized  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall — 

(1)  State  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(i)  Received  the  proceeds  of  a  loan  to 
attend  a  school; 

(ii)  Did  not  complete  the  program  of 
study  at  that  school  because  the  school 
closed  while  the  student  waS  enrolled, 
or  the  student  withdrew  from  the  school 
not  more  than  90  days  before  the  school 
closed  (or  longer  in  exceptional 
circumstances);  and 

(iii)  Did  not  complete  the  program  of 
study  through  a  teach-out  at  another 
school  or  by  transferring  academic 
credits  or  hours  earned  at  the  closed 
school  to  another  school; 

(2)  State  whether  the  borrower  (or 
student)  has  made  a  claim  with  respect 
to  the  school's  closing  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and,  if  so,  the  amount  of  any 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower's 
loan  obligation;  and 

(3)  State  that  the  borrower  (or 
student) — 

(i)  Agrees  to  provide  to  the  Secretary 
upon  request  other  documentation 


reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  in 
accordance  writh  paragraph  (d)  of  this 
section  and  to  transfer  any  right  to 
recovery  against  a  third  party  to  the 
Secretary  in  accordance  with  paragraph 
(e)  of  this  section. 

(d)  Cooperation  by  borrower  in 
enforcement  actions.  (1)  In  order  to 
obtain  a  discharge  under  this  section,  a 
borrower  shall  cooperate  with  the 
Secretary  in  any  judicial  or 
administrative  proceeding  brought  by 
the  Secretary  to  recover  amounts 
discharged  or  to  take  other  enfoxement 
action  with  respect  to  the  conduct  on 
which  the  discharge  was  based.  At  the 
request  of  the  Secretary  and  upon  the 
Secretary's  tendering  to  the  borrower 
the  fees  and  costs  that  are  customarily 
provided  in  litigation  to  reimburse 
witnesses,  the  borrower  shall— 

(i)  Provide  testimony  regarding  any 
representation  made  by  the  borrower  to 
support  a  request  for  discharge; 

(ii)  Produce  any  documents 
reasonably  available  to  the  borrower 
with  respect  to  those  representations; 
and 

(iii)  If  required  by  the  Secretary, 
provide  a  sworn  statement  regarding 
those  documents  and  representations. 
(2)  The  Secretary  denies  the  request 
for  a  discharge  or  revokes  the  dischai^e 
of  a  borrower  who — 

(i)  Fails  to  provide  the  testimony, 
documents,  or  a  sworn  statement 
required  under  paragraph  {d)(l)  of  this 
section;  or 

(ii)  Provides  testimony,  documents,  or 
a  sworn  statement  that  does  not  support 
the  material  representations  made  by 
the  borrower  to  obtain  the  discharge. 

(e)  Transfer  to  the  Secretary  of 
borrower's  right  of  recovery  against  third 
parties.  (1)  Upon  discharge  under  this 
section,  the  borrower  is  deemed  to  have 
assigned  to  and  relinquished  in  favor  of 
the  Secretary  any  right  to  a  loan  refund 
(up  to  the  amount  discharged)  that  the 
borrower  (or  student)  may  have  by 
contract  or  applicable  law  with  respect 
to  the  loan  or  the  enrollment  agreement 
for  the  program  for  which  the  loan  was 
received,  against  the  school,  its 
principals,  its  affiliates  and  their 
successors,  its  sureties,  and  any  private 
fund,  including  die  portion  of  a  public 
fund  that  represents  funds  received 
from  a  private  party. 

(2)  Tne  provisions  of  this  section 
apply  notwithstanding  any  provision  of 
State  law  that  would  otherwise  restrict 
transfer  of  those  rights  by  the  borrower 
(or  student),  limit  or  prevent  a  transferee 
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froin  exercising  those  rights,  or  establish 
procedures  or  a  scheme  of  distribution 
that  would  prejudice  tiie  Secretary's 
abiUty  to  recover  on  those  rights. 

(3)  Nothing  in  this  section  limits  or 
forecloses  the  borrower's  (or  student's) 
right  to  pursue  legal  and  equitable  reUef 
regarding  disputes  arising  from  matters 
imrelated  to  the  discharged  Direct  Loan. 

(!)  Discharge  procedures.  (1)  Afler 
confirming  the  date  of  a  school's 
closure,  the  Secretary  identifies  any 
Direct  Loan  borrower  (or  student  on 
whose  behalf  a  parent  borrowed)  who 
appears  to  have  been  enrolled  at  the 
school  on  the  school  closure  date  or  to 
have  withdrawn  not  more  than  90  days 
prior  to  the  closiu«  date. 

(2)  If  the  borrower's  current  address  is 
known,  the  Secretary  mails  the  borrower 
a  discharge  application  and  an 
explanction  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 
The  Secretary  also  promptly  suspends 
any  efforts  to  collect  from  the  borrower 
on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(3)  If  the  borrower's  current  address  is 
unknown,  the  Secretary  attempts  to 
locate  the  borrower  and  determines  the 
borrower's  potential  eligibility  for  a 
discharge  imder  this  section  by 
consulting  with  representatives  of  the 
closed  school,  the  school's  licensing 
agency,  the  school  s  accrediting  agency, 
and  other  appropriate  parties.  If  the 
Secretary  learns  the  new  address  of  a 
borrower,  the  Secretary  mails  to  the 
borrower  a  discharge  application  and 
explanation  and  suspends  collection,  as 
described  in  paragraph  (f)(2)  of  this 
section. 

(4)  If  a  borrower  fails  to  submit  the 
written  request  and  sworn  statement 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary's 
mailing  the  discharge  applicaUon,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  principal  and  interest  for 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(5)  If  the  Secretary  determines  that  a 
borrower  who  requests  a  discharge 
meets  the  qualifications  for  a  discharge, 
the  Secretary  notifies  the  borrower  in 
writing  of  that  determination. 

(6)  If  the  Secretary  determines  that  a 
borrower  who  requests  a  discharge  does 
not  meet  the  qualifications  for  a 
discharge,  the  Secretary  notifies  that 
borrower  in  writing  of  that 
determination  and  the  reasons  for  the 
determination. 

(Authority:  20  U.S.Q  1087a  et  .•fwj.) 


§685^4    Discharge  for  taise  c«rtl1icalion 
of  student  eligibMtty  or  unauttMrtzod 
payment 

(a)  Basis  for  discharge.  (1)  Fa7.se 
certification.  The  Secretary  discharges  a 
borrower's  (and  any  endorser's) 
obligation  to  repay  a  Direct  Loan  in 
accordance  widli  the  provisions  of  this  • 
section  if  a  school  falsely  certifies  the 
eligibility  of  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed)  to  receive  the  loan.  The 
Secretary  considers  a  student's 
eligibility  to  borrow  to  have  been  falsely 
certified  by  the  school  if  the  school — 

(i)  Certified  the  student's  eligibility 
for  a  Direct  Loan  on  the  basis  of  abiUty 
to  benefit  from  its  training  and  the 
student  did  not  meet  the  eligibility 
requirements  described  in  34  CFR  part 
668  and  section  484(d)  of  the  Act,  as 
apphcable; 

(ii)  Signed  the  borrower's  name  on  the 
loan  application  or  promissory  note 
without  the  borrower's  authorization;  or 

(iii)  Certified  the  ehgibihty  of  a 
student  who,  because  of  a  physical  or 
mental  condition,  age,  criminal  record, 
or  other  reason  accepted  by  the 
Secretary,  would  not  meet  the 
requirements  for  employment  (in  the 
student's  Stats  of  residence  when  the 
loan  was  certified)  in  the  occupation  for 
which  the  training  program  supported 
by  the  loan  was  intended. 

(2)  Unauthorized  payment.  The 
Secretary  discharges  a  borrower's  (and 
any  endorser's)  obligation  to  repay  a 
Direct  Loan  if  the  school,  without  the 
borrower's  authorization,  endorsed  the 
borrower's  loan  check  or  signed  the 
borrower's  authorization  for  electronic 
funds  transfer,  unless  the  proceeds  of 
the  loan  were  dehvered  to  the  student 
or  apphed  to  charges  owed  by  the 
student  to  the  school. 

(b)  Relief  Jfursuant  to  discharge.  (1) 
Discharge  for  false  certification  under 
paragraph  (a)(1)  of  this  section  relieves 
the  borrower  of  any  past  or  present 
obligation  to  repay  the  loan  and  any 
accrued  charges  and  collection  costs 
with  respect  to  the  loan. 

(2)  IXscharge  for  unauthorized 
payment  under  paragraph  (a)(2)  of  this 
section  relieves  the  borrower  of  the 
obligation  to  repay  the  amount  of  the 
payment  discharged. 

(3)  The  discharge  under  this  section 
qualifies  the  borrovrer  for 
reimbursement  of  amounts  paid 
voluntarily  or  through  enforced 
collection  on  the  discharged  loan  or 
payment.. 

(4)  The  Secretary  does  not  regeud  a 
borrower  who  has  defaulted  on  a  loan 
discharged  under  this  section  as  in 
default  on  the  loan  after  discharge,  and 
such  a  borrower  is  eligible  to  receive 


assistance  under  programs  authorized 
by  title  IV  of  the  Act. 

(5)  The  Secretary  reports  the 
discharge  under  this  section  to  all  credit 
reporting  agencies  to  which  the 
Secretary  previously  reported  the  status 
of  the  loan. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
discharge  under  this  section,  the 
borrower  shall  submit  to  the  Secretary  a 
written  request  and  a  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The  statement 
need  not  be  notarized  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall  meet  the  requirements  in 
paragraphs  (c)  (1)  through  (5)  of  this 
section. 

(1)  Ability  to  benefit.  In  the  case  of  a 
borrower  requesting  a  discharge  based 
on  the  school's  defective  testing  of  the 
student's  ability  to  benefit,  the  borrower 
shall  state  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(i)  Received  a  disbursement  of  a  loan 
to  attend  a  school; 

(ii)  Received  a  Direct  Loan  at  that 
school  on  the  basis  of  an  ability  to 
benefit  from  the  school's  training  and 
did  not  meet  the  eligibility  requirements 
described  in  34  CFR  Part  668  and 
section  484(d)  of  the  Act,  as  applicable; 
and 

(iii)  Either^ 

(A)  Withdrew  frxim  the  school  and  did 
not  find  eirplojrment  in  the  occupation 
for  which  the  training  program  was 
intended:  or 

(B)  Completed  the  training  program 
for  which  the  loan  was  made,  made 
reasonable  attempts  to  obtain 
employment  in  the  occupation  for 
which  the  program  was  intended,  and 
was  not  able  to  find  employment  in  that 
occupation  or  obtained  emplojTnent  in 
that  occupation  only  after  receiving 
additional  training  that  was  not 
provided  by  the  school  that  certified  the 
loan. 

(2)  Unauthorized  loan.  In  the  case  of 
a  borrower  requesting  a  discharge 
because  the  school  signed  the 
borrower's  name  on  the  loan  application 
orpromissory  note  without  the 
borrower's  authorization,  the  borrower 
shall— 

(i)  State  that  he  or  she  did  not  sign  the 
document  in  question  or  authorize  the 
school  to  do  so;  and 

(ii)  Provide  five  different  specimens  of 
his  or  her  signature,  two  of  which  must 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature. 

(3)  Unauthorized  payment.  In  the  ease 
of  a  borrower  requesting  a  discharge 
because  the  school,  withput  the 
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borrower's  authorization,  endorsed  the 
borrower's  loan  check  or  signed  the 
borrower's  authorization  for  electronic 
funds  transfer,  the  borrower  shall— 

(i)  State  that  he  or  she  did  not  endorse 
the  loan  check  or  sign  the  authorization 
for  electronic  funds  transfer  or  authorize 
the  school  to  do  so; 

(ii)  Provide  five  different  specimens  of 
his  or  her  signature,  two  of  which  must 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature; 

(iii)  State  that  the  proceeds  of  the 
contested  disbursement  were  not 
delivered  to  the  student  or  applied  to 
charges  owed  by  the  student  to  the 
school. 

(4)  Claim  to  third  party.  The  borrower 
shall  state  whether  the  borrower  (or 
student)  has  made  a  claim  with  respect 
to  the  school's  false  certification  or 
unauthorized  payment  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and,  if  so,  the  amount  of  any 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower's 
loan  obUgation. 

(5)  Cooperation  with  Secretary.  The 
borrower  shall  state  that  the  borrower 
(or  student) — 

(i)  Agrees  to  provide  to  the  Secretary 
upon  request  other  documentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  as 
described  in  §  685.213(d)  and  to  transfer 
any  right  to  recovery  against  a  third 
party  to  the  Secretary  as  described  in 
§  685.213(e). 

(d)  Discharge  procedures.  (1)  If  the 
Secretary  determines  that  a  borrower's 
Direct  Loan  may  be  eligible  for  a 
discharge  under  this  section,  the 
Secretary  mails  the  borrower  a 
disclosure  application  and  an 
explanation  of  the  quaUfications  and 
procedures  for  obtaining  a  discharge. 
The  Secretary  also  promptly  suspends 
any  efforts  to  collect  from  the  borrower 
on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(2)  If  the  borrower  fails  to  submit  the 
written  request  and  sworn  statement 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary's 
mailing  the  disclosure  application,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  principal  and  interest  for 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(3)  If  the  Dorrower  submits  the  written 
request  and  sworn  statement  described 
in  paragraph  (c)  of  the  section,  the 


Secretary  determines  whether  to  grant  a 
request  for  discharge  under  this  section 
by  reviewing  the  request  and  sworn 
statement  in  light  of  information 
available  bom  the  Secretary's  records 
and  from  other  sources,  including 
guaranty  agencies.  State  authorities,  and 
cognizant  accrediting  associations. 

(4)  If  the  Secretary  determines  that  the 
borrower  meets  the  applicable 
requirements  for  a  discharge  under 
paragraph  (c)  of  this  section,  the 
Secretary  notifies  the  borrower  in 
writing  of  that  determination. 

(5)  If  the  Secretary  determines  that  the 
borrower  does  not  qualify  for  a 
discharge,  the  Secretary  notifies  the 
borrower  in  writing  of  that 
determination  and  the  reasons  for  the 
determination. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.215    Consolidation. 

(a)  Direct  Consolidation  Loans.  A 
borrower  may  consolidate  one  or  more 
education  loans  made  under  certain 
Federal  programs  into  one  or  more 
Direct  Consolidation  Loans.  Loans 
consolidated  into  a  Direct  Consolidation 
Loan  are  discharged  when  the  Direct 
Consolidation  Loan  is  originated. 

(b)  Loans  eligible  for  consolidation. 
The  following  loans  may  be 
consolidated  into  a  Direct  Consolidation 
Loan: 

(1)  Federal  Stafford  Loans. 

(2)  Guaranteed  Student  Loans. 

(3)  Federal  Insured  Student  Loans 
(nSL). 

(4)  Direct  Subsidized  Loans. 

(5)  Direct  Subsidized  Consolidation 
Loans. 

{6)  Federal  Perkins  Loans. 

(7)  National  Direct  Student  Loans 
(NDSL). 

(8)  National  Defense  Student  Loans 
(NDSL). 

(9)  Federal  PLUS  Loans. 

(10)  Parent  Loans  for  Undergraduate 
Students  (PLUS). 

(11)  Direct  PLUS  Loans. 

(12)  Direct  PLUS  Consolidation 
Loans. 

(13)  Federal  Unsubsidized  Stafford 
Loans. 

(14)  Federal  Supplemental  Loans  for 
Students  (SLS). 

(15)  Federal  Consolidation  Loans. 

(16)  Direct  Unsubsidized  Loans. 

(17)  Direct  Unsubsidized 
Consolidation  Loans. 

(18)  Auxiliary  Loans  to  Assist 
Students  (ALAS). 

(19)  Health  Professions  Student  Loans 
(HPSL). 

(20)  Health  Education  Assistance 
Loans  (HEAL). 

(21)  Other  loans  made  under  subpart 
II  of  part  A  of  title  VII  of  the  Public 
Health  Service  Act. 


(22)  Loans  made  under  subpart  II  of 
part  B  of  title  VIII  of  the  Public  Health 
Service  Act. 

(c)  Types  of  Direct  Consolidation 
Loans.  (1)  The  loans  identified  in 
paragraphs  (b)(1)  through  (8)  of  this 
section  may  be  consolidated  into  a 
Direct  Subsidized  Consolidation  Loan. 

(2)  The  loans  identified  in  paragraphs 
(b)(9)  through  (12)  of  this  section  may  be 
consolidated  into  a  Direct  PLUS 
Consolidation  Loan. 

(3)  The  loans  identified  in  paragraphs 
(b)(13)  through  (22)  of  this  section  may 
be  consolidated  into  a  Direct 
Unsubsidized  Consolidation  Loan.  In 
addition,  Federal  Consolidation  Loans 
under  (b)(15)  of  this  section  may  be 
consolidated  into  a  Direct  Subsidized 
Consolidation  Loan,  if  they  are  eligible 
for  interest  benefits  during  a  deferment 
period  under  Section  428C(b)(4)(C)  of 
the  Act. 

(d)  Eligibility  for  a  Direct 
Consolidation  Loan.  (1)  A  borrower  may 
obtain  a  Direct  Consolidation  Loan  if,  at 
the  time  the  borrower  applies  for  such 

a  loan,  the  borrower  meets  the  following 
requirements: 
(i)  The  borrower  either — 

(A)  Has  an  outstanding  balance  on  a 
Direct  Loan;  or 

(B)  Has  an  outstanding  balance  on  an 
FFEL  loan  and  asserts  either— 

(?)  That  the  borrower  is  unable  to 
obtain  an  FFEL  consolidation  loan;  or 

(2)  That  the  borrower  is  unable  to 
obtain  an  FFEL  consoUdation  loan  with 
income-sensitive  repayment  terms 
acceptable  to  the  borrower  and  is 
eligible  for  the  income  contingent 
repayment  plan  under  the  Direct  Loa» 
Program. 

(ii)  On  the  loans  being  consolidated, 
the  borrower  is — 

(A)  In  an  in-school  period  and  seeks 
to  consolidate  loans  made  under  both 
the  FFEL  Program  and  the  Direct  Loan 
Program; 

(B)  In  an  in-school  period  at  a  school 
participating  in  the  Direct  Loan  Program 
and  seeks  to  consolidate  loans  made 
under  the  FFEL  Program; 

(C)  In  a  six-month  grace  period; 

(D)  In  a  repayment  period  but  not  in 
default; 

(E)  In  default  but  has  made 
satisfactory  arrangements  to  repay  the 
defaulted  loan;  or 

(F)  In  default  but  agrees  to  repay  the 
consolidation  loan  under  the  income 
contingent  repayment  plan  described  in 
§  685.208(f)  and  signs  the  consent  form 
described  in  §  685.209(d)(5). 

(iii)  The  borrower  certifies  that  no 
other  application  to  consolidate  any  of 
the  borrower's  loans  listed  in  paragraph 
(b)  of  this  section  is  pending  with  any 
other  lender. 
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(iv)  The  borrower  agrees  to  notify  the 
Secretary  of  any  change  in  address. 

(v)  In  the  case  of  a  CHrect  PLUS 
Consolidation  Loan — 

(A)  The  borrower  may  not  have  an 
adverse  credit  history  as  defined  in 
§685.200(b)(7)(ii);or 

(B)  If  the  borrower  has  such  an 
adverse  credit  history,  the  borrower 
shall  obtain  an  endorser  for  the 
consolidation  loan  who  does  not  have 
an  adverse  credit  history  or  provide 
documentation  satisfactory  to  the 
Secretary  that  extenuating 
circumstances  relating  to  the  borrower's 
credit  history  exist. 

(vi)  In  the  case.of  a  defaulted  Direct 
Consoliiiadon  Loan,  the  borrower 
obtains  the  approval  of  the  Secretary. 

(vii)  In  the  case  of  a  loan  on  which  the 
holder  has  obtained  a  judgment,  the 
borrower  obtains  the  approval  of  the 
Secretary. 

(2)  Two  married  borrowers  may 
consolidate  their  loans  together  if  they 
meet  the  following  requirements: 

(i)  At  least  one  spouse  meets  the 
requirements  of  paragraphs  (d)(l)(i)  and 
(d)(l)(v}  of  this  section. 

(ii)  Both  spouses  meet  the 
requirements  of  paragraphs  (d)(1)  (ii) 
through  (d)(l)(iv)  of  tfiis  section. 

(iii)  Each  spouse  agrees  to  be  held 
jointly  and  severally  liable  for  the 
repayment  of  the  total  amount  of  the 
consolidation  loan  and  to  repay  the  loan 
regardless  of  any  change  in  marital 
status. 

(e)  Application  for  a  Direct 
Consolidation  Loan.  To  obtain  a  Direct 
Consolidation  Loan,  a  borrower  or 
borrowers  shall  submit  a  completed 
apiflicatiofrlo  the  Secretary.  A  single 
application  may  be  used  for  one  or  more 
consolidation  loans.  A  borrower  may 
add  eUgible  loans  to  a  Direct 
Consolidation  Loan  by  submitting  a 
request  to  the  Secretary  within  180  days 
after  the  date  on  which  the  Direct 
Consolidation  Loan  is  originated. 

(0  Origination  of  a  consolidation 
loan.  (l)(i)  The  holder  of  a  loan  that  a 
borrower  wishes  to  consolidate  into  a 
Direct  Loan  shall  complete  and  return 
the  Secretary's  request  for  certification 
of  the  amount  owed  within  10  business 
days  of  receipt  or,  if  it  is  unable  to 
provide  the  certification,  provide  to  the 
Secretary  a  written  explanation  of  the 
reasons  for  its  inability  to  provide  the 
certification. 

(ii)  If  the  Secretary  approves  an 
application  for  a  consolidation  loan,  the 
Secretary  pays  to  each  holder  of  a  loan 
selected  for  consohdation  the  amount 
necessary  to  discharge  the  loan. 

(iii)  For  a  loan  that  is  in  defauh,  the 
Secretary  limits  collection  costs  that 
may  be  charged  to  the  borrower  to  no 


more  than  those  authorized  under  the 
FFEL  Program  and  may  impose 
reasonable  limits  on  collection  costs 
paid  to  the  holder. 

(2)  Upon  receipt  of  the  proceeds  of  a 
Direct  Consohdation  Loan,  the  holder  of 
a  consoUdated  loan  shall  promptly 
apply  the  proceeds  to  fully  dischajnge 
the  borrower's  obligation  on  the 
consolidated  loan.  The  holder  of  a 
consohdated  loan  shall  notify  the 
borrower  that  the  loan  has  been  paid  in 
hill. 

(3)  The  principal  balance  of  a  Direct 
Consohdation  l.oan  is  equal  to  the  sum 
of  the  amoimts  paid  to  the  holders  of  the 
consolidated  loans. 

(4)  If  the  amount  paid  by  the  Secretary 
to  the  holder  of  a  consolidated  loan 
exceeds  the  amount  needed  to  discharge 
that  loan,  the  holder  of  the  consolidated 
loan  shall  promptly  refund  the  excess 
amount  to  the  Secretary  to  be  credited 
against  the  outstanding  balance  of  the 
Direct  Consolidation  Locui. 

(5)  If  the  amount  paid  by  the  Secretary 
to  the  holder  of  the  consolidated  loan  is 
insufficient  to  discharge  that  loan,  the 
holder  shall  notify  the  Secretary  in 
writing  of  the  remaining  amount  due  on 
the  loan.  The  Secretary  promptly  pays 
the  remaining  amount  due. 

(g)  Interest  rate.  The  interest  rate  on 
a  Direct  Subsidized  Consolidation  Loan 
or  a  Direct  Unsubsidized  Consolidation 
Loan  is  the  rate  established  for  Direct 
Subsidized  Loans  and  Direct 
Unsubsidized  Loans  under 
§  685.202(a)(1).  The  interest  rate  on  a 
Direct  PLUS  Consolidation  Loan  is  the 
rate  estabhshed  for  Direct  PLUS  Loans 
under  §  685.202(a)(2). 

(h)  Repayment  plans.  A  borrower  may 
repay  a  Direct  Consolidation  Loan  under 
any  of  the  repayment  plans  described  in 
§  685.208,  except  that—    . 

(1)  A  borrower  may  not  repay  a  Direct 
PLUS  Consolidation  Loan  under  the 
income  contingent  repayment  plan;  and 

(2)  A  borrower  who  became  eligible  to 
consolidate  a  defaulted  loan  under 
paragraph  (d)(l)(ii)(E)  of  this  section 
shall  repay  the  consolidation  loan  under 
the  income  contingent  repayment  plan 
unless — 

(i)  The  borrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  three  (3)  mtmths;  <w 

(ii)  The  borrower  was  not  required  to 
make  payments  but  made  three 
reasonable  and  affordable  payments  in 
each  of  the  prior  three  (3)  mcmths;  and 

(iii)  The  borrower  makes  and  the 
Secretary  approves  a  request  to  change 
plans. 

(i)  Repayment  period.  (1)  Except  as 
noted  in  paragraph  (i)(4)  of  this  section, 
the  repayment  period  for  a  Direct 


JMI 


Consolidation  Loan  begins  on  the  day 
the  loan  is  disbursed. 

(2)  Under  the  extended  or  graduated 
repayment  plan,  the  Secretary 
determines  the  repayment  period  under 
§  685.208(e)  on  the  basis  of  the 
outstanding  balances  on  all  of  the 
borrower's  loans  that  are  eUgible  for 
consolidation  and  the  balances  on  other 
education  loans  except  as  provided  in 
paragraph  (i)(3)  of  this  section. 

(3)(i)  The  total  amount  of  outstanding 
balances  on  the  other  education  loans 
used  to  determine  the  repayment  period 
under  the  graduated  or  extended 
repayment  plan  may  not  exceed  the 
amount  of  the  Direct  Consohdation 
Loan. 

(ii)  The  borrower  may  not  be  in 
default  on  the  other  education  loan 
unless  the  borrower  has  made 
satisfactory  repayment  arrangements 
with  the  holder  of  the  loan. 

(iii)  The  lender  of  the  other 
educational  loan  may  not  be  an 
individual. 

(4)  A  Direct  Consolidation  Loan 
receives  a  grace  period  if  it  includes  a 
Direct  Loan  or  FFEL  Program  loan  for 
which  the  borrower  is  in  an  in-school 
period  at  the  time  of  consolidation.  The 
repayment  period  begins  the  day  after 
the  grace  period  ends. 

(j)  Repayment  schedule.  (1)  The 
Secretary  provides  a  borrower  of  a 
Direct  Consolidation  Loan  a  repayment 
schedule  before  the  borrower's  first 
payment  is  due.  The  repayment 
schedule  identifies  the  borrovirer's 
monthly  repayment  amount  luider  the 
repayment  plan  selected. 

(2)  If  a  borrower  adds  an  eligible  loan 
to  the  consolidation  loan  under 
paragraph  (e)  of  this  section,  the 
Secretary  makes  appropriate 
adjustments  to  the  borrower's  monthly 
repayment  amount  and  repayment 
period. 

(k)  Refunds  received  from  schools.  If 
a  lender  receives  a  refund  from  a  school 
on  a  loan  that  has  been  consolidated 
into  a  Direct  Consolidation  Loan,  the 
lender  shall  transmit  the  refund  and  an 
explanation  of  the  source  of  the  refund 
to  the  Secretary  within  30  days  of 
receipt. 

(1)  Special  provisions  for  joint 
consolidation  loans.  The  provisions  of 
paragraphs  (l)(l)  through  (3)  of  this 
section  apply  to  a  Direct  Consolidation 
Loan  obtained  by  two  married 
borrowers. 

(1)  Deferment.  To  obtain  a  deferment 
on  a  joint  Direct  Consolidation  Loan 
under  §  685.204,  both  borrowers  shall 
meet  the  requirements  of  that  section. 

(2)  Forbearance.  To  obtain 
forbearance  on  a  joint  Direct 
Consolidation  Loan  under  §  685.205, 


both  borrowers  shall  meet  the 
requirements  of  that  section. 

(3)  Discharge,  (i)  To  obtain  a 
discharge  of  a  joint  Direct  Consolidation 
Loan  under  §  685.212,  each  borrower 
shall  meet  the  requirements  for  one  of 
the  types  of  discharge  described  in  that 
section. 

(ii)  If  a  borrower  meets  the 
requirements  for  discharge  under 
§  685.212(d)  or  (e)  on  a  loan  that  was 
consolidated  into  a  joint  Direct 
Consolidation  Loan  and  the  borrower's 
spouse  does  not  meet  the  requirements 
for  any  type  of  discharge  described  in 
§685.212,  the  Secretary  discharges  a 
portion  of  the  consolidation  loan  equal 
to  the  amount  of  the  loan  that  would 
have  been  ehgible  for  discharge  under 
the  provisions  of  §  685.212(d)  or  (e),  as 
applicable. 

(Authority:  20  U.S.C  1078-8, 1087a  et  seq.) 

Subpart  (^-Requirements,  Standards,  and 
Payments  (or  Direct  Loan  Program  Schools 

§685.300  Agreefitents  between  an  eiigibie 
school  and  ttie  Secretary  for  participation  in 
the  Direct  Loan  Program. 

(a)  General.  (1)  Participation  of  a 
school  in  the  Direct  Loan  Program 
means  that  eiigibie  students  at  the 
school  may  receive  Direct  Loans.  To 
participate  in  the  Dhect  Loan  Program, 
a  school  shall — 

(i)  Demonstrate  to  the  satisfaction  of 
the  Secretary  that  the  school  meets  the 
requirements  for  eligibility  under  the 
Act  and  apphcable  regulations;  and 

(ii)  Enter  into  a  written  program 
participation  agreement  with  the 
Secretary. 

(2)  The  chief  executive  officer  of  the 
school  shall  sign  the  program 
participation  agreement  on  behalf  of  the 
school. 

(b)  Program  participation  agreement. 
In  the  piogram  jMrticipation  agreement, 
the  school  shall  promise  to  comply  with 
the  Act  and  applicable  regulations  and 
shall  agree  to- 
ll) Identify  eligible  students  who  seek 
student  financial  assistance  at  the 
institution  in  accordance  with  section 
484  of  the  Act; 

(2)  Estimate  the  need  of  each  of  these 
students  as  required  by  part  F  of  the  Act 
for  an  academic  year.  For  purposes  of 
estimating  need,  a  Direct  Unsubsidized 
Loan,  a  Direct  PLUS  Loan,  or  any  loan 
obtamed  under  any  State-sponsored  or 
private  loan  program  may  be  used  to 
offset  the  expected  family  contribution 
of  the  student  for  that  year; 

(3)  Certify  that  the  amount  of  the  loan 
for  any  student  under  part  D  of  the  Act 
is  not  in  excess  of  the  annual  limit 
applicable  for  that  loan  program  and 
that  the  amount  of  the  loan,  in 


combinadon  with  previous  loans 
received  by  the  borrower,  is  not  in 
excess  of  the  aggregate  limit  for  that 
loan  program; 

(4)  Set  forth  a  schedule  for 
disbursement  of  the  proceeds  of  the  loan 
in  installments,  consistent  with  the 
requirements  of  section  4280  of  the  Act; 

(5)  Provide  timely  and  accxuate 
information  to  the  Secretary  for  the 
servicing  and  collecting  of  loans— 

(i)  Concerning  the  status  of  student 
borrowers  (and  students  on  whose 
behalf  parents  borrow)  while  these 
students  are  in  attendance  at  the  school; 

(ii)  Upon  request  by  the  Secretary, 
concerning  any  new  information  of 
which  the  school  becomes  aware  for 
these  students  (or  their  parents)  after  the 
student  leaves  the  school;  and 

(iii)  Concerning  student  eligibilrty  and 
need,  for  the  alternative  origination  of 
loans  to  eligible  students  and  parents  in 
accordance  with  part  D  of  the  Act; 

(6)  Provide  assurances  that  the  school 
will  comply  with  requirements 
established  by  the  Secretary  relating  to 
student  loan  information  with  respect  to 
loans  made  under  the  Direct  Loan 
Program; 

(7)  Provide  that  the  school  will  accept 
responsibility  and  financial  liability 
stemming  from  its  failure  to  perform  its 
functions  pursuant  to  the  agreement; 

(8)  Provide  that  ehgible  students  at 
the  school  and  their  parents  may 
participate  in  the  programs  under  part  B 
of  the  Act  at  the  discretion  of  the ., 
Secretary  for  the  period  during  which 
the  school  participates  in  the  Direct 
Loan  Program  imder  part  D  of  the  Act, 
except  that  a  student  may  not  receive 
loans  under  both  part  D  of  the  Act  and 
part  B  of  the  Act  for  the  same  period  of 
enrollment  and  a  parent  (borrowing  for 
the  same  student)  may  not  receive  loans 
under  both  part  D  of  the  Act  and  part 
B  of  the  Act  for  the  same  period  of 
enrollment; 

(9)  Provide  for  the  implementation  of 
a  quality  assurance  system,  as 
established  by  the  Secretary  and 
developed  in  consultation  with  the 
school,  to  ensure  that  the  school  is 
complying  with  program  requirements 
and  meeting  program  objectives; 

(10)  Provide  that  the  school  will  not 
charge  any  fees  of  any  kind,  however 
described,  to  student  or  parent 
borrowers  for  origination  activities  or 
the  provision  of  any  uiformation 
necessary  for  a  student  or  parent  to 
receive  a  loan  under  part  D  of  the  Act 
or  any  benefits  associated  with  such  a 
loan; and 

(11)  Comply  with  other  provisions 
that  the  Secretary  determines  are 
necessary  to  protect  the  interests  of  the 


United  States  and  to  promote  the 
purposes  of  part  D  of  the  Act. 

(c)  Origination.  (1)  If  a  school  or 
consortium  originates  loans  in  the 
Direct  Loan  Program,  it  shall  enter  into 
a  supplemental  agreement  that— 

(i)  Provides  that  the  school  or 
consortium  will  originate  loans  to 
eligible  students  and  parents  in 
accordance  with  part  D  of  the  Act;  and 

(ii)  Provides  that  the  note  or  evidence 
of  obligation  on  the  loan  is  the  property 
of  the  Secretary.   - 

(2)  The  chief  executive  officer  of  the 
school  shall  sign  the  supplemental 
agreement  on  behalf  of  the  school. 
(Authority:  20  U.S.C.  1087a  et  seq..  1094) 

§685.301    Certification  of  a  loan  by  a  Direct 
Loan  Program  school. 

(a)  Determining  eligibility  and  loan 
amount.  (1)  A  school  participating  in 
the  Direct  Loan  Program  shall  ensure 
that  any  information  it  provides  to  the 
Secretary  in  connection  with  loan 
origination  is  complete  and  accurate. 
Except  as  provided  in  34  CFR  Part  668, 
subpart  E,  a  school  may  rely  in  good 
faith  upon  statements  made  in  the 
apolication  by  the  student. 

(2)  A  school  shall  provide  to  the 
Secretary  borrower  information  that 
includes  but  is  not  hmited  to — 

(i)  The  borrower's  eligibility  for  a 
loan,  as  determined  in  accordance  with 
§685.200  and  §685.203; 
(ij)  The  student's  loan  amount;  and 
(iii)  The  anticipated  and  actual 
disbursement  date  or  dates  and 
disbursement  amounts  of  the  loan 
proceeds. 

(3)  A  school  may  not  certify  a  Direct 
Subsidized,  Direct  Unsubsidized,  or 
Direct  PLUS  Loan,  or  a  com'  inaf  ion  of 
loans,  for  an  amount  that— 

(i)  The  school  has  reason  to  know 
would  resuh  in  the  borrower  exceeding 
the  annual  or  maximum  loan  amounts 
in  §685.203;  or 

(ii)  Exceeds  the  student's  estimated 
cost  of  attendance  less — 

(A)  The  student's  estimated  financial 
assistance  for  that  period;  and 

(B)  hi  the  case  of  a  Direct  Subsidized 
Loan,  the  borrower's  expected  family 
contribution  for  that  period. 

(4)(i)  A  school  determines  a  Direct 
Subsidized  or  Direct  Unsubsidized  Loan 
amount  in  accordance  with  §  68.S.203 
and  the  definitions  in  34  CFR  668.2  for 
the  proration  of  loan  amounts  required 
for  undergraduate  students. 

(ii)  When  prorating  a  loan  amount  for 
a  student  enrolled  in  a  program  of  study 
with  less  than  a  full  academic  year 
remaining,  the  school  need  not 
recalculate  the  amount  of  the  loan  if  the 
number  of  hours  for  which  an  eligible 
student  is  enrolled  changes  after  the 
school  certifies  the  loan. 
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(5)  A  school  may  refuse  to  certify  a 
Direct  Subsidized,  Direct  Unsubsidized, 
or  Direct  PLUS  Loan  or  may  reduce  the 
borrower's  determination  of  need  for  the 
loan  if  the  reason  for  that  action  is 
documented  and  provided  to  the 
student  in  writing,  and  if — 

(i)  The  determination  is  made  on  a 
case-by-case  basis; 

(ii)  The  documentation  supporting  the 
determination  is  retained  in  the 
student's  file;  and 

(iii)  The  school  does  not  engage  in 
any  pattern  or  practice  that  results  in  a 
denial  of  a  borrower's  access  to  Direct 
Loans  because  of  the  borrower's  race, 
gender,  color,  religion,  national  origin, 
age,  disabiUty  status,  or  income. 

(6)  A  school  may  not  assess  a  fee  for 
the  completion  or  certification  of  any 
Direct  Loan  Program  forms  or 
information. 

(b)  Determining  disbursement  dates 
and  amounts.  (1)  Before  disbursing  a 
loan,  a  school  that  originates  loans  shall 
determine  that  all  information  reqmred 
by  the  loan  appUcation  and  promissory 
note  has  been  provided  by  the  borrower 
and,  if  applicable,  the  student. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  a  school  shall 
establish  disbursement  dates  for  any 
Direct  Loan  made  for  a  period  of 
enrollment  as  follows: 

(i)  Except  as  provided  in  paragraph 
(b)(2)(iv)  of  this  section,  disbursements 
must  be  in  two  or  more  installments. 

(ii)  No  installment  may  exceed  one- 
half  the  loan. 

(iii)  At  least  one-half  of  the  loan 
period  must  elapse  before  the  second 
installment  is  disbursed  except  as 
necessary  to  permit  the  second 
installment  to  be  disbursed  at  the 
beginning  of  the  next  semester,  quarter, 
or  similar  division  of  the  loan  period. 

(iv)  If  at  least  one-half  of  the  loan 
period  has  elapsed  when  the  first 
.  disbursement  is  made,  the  loan  may  be 
disbursed  in  a  single  installment.     , 

(3)  A  school  that  is  not  in  a  State  is 
not  required  to  establish  disbursement 
dates  under  paragraph  (b)(2)  of  this 
section. 

(c)  Promissory  note  handling.  (1)  The 
Secretary  provides  promissory  notes  for 
use  in  the  Direct  Loan  Program.  A 
school  may  not  modify,  or  make  any 
additions  to,  the  promissory  note 
without  the  Secretary's  prior  written 
approval. 

(2)  A  school  that  originates  a  loan 
shall  provide  to  the  Secretary  an 
executed,  legally  enforceable 
promissory  note  as  proof  of  the 
borrower's  indebtedness. 

(Authority:  20  U.S.C  1067a  et  seq.) 


§  685.302    Schedule  requirements  for 
courses  of  study  by  correspondence. 

(a)  This  section  contains  requirements 
relating  to  the  enrollment  status  of 
students  in  schools  that  offer  programs 
of  study  by  correspondence. 

(b)  A  school  that  offers  a  course  of 
study  by  correspondence  shall  establish 
a  schedule  for  submission  of  lessons  by 
its  students  and  provide  it  to  a 
prospective  student  prior  to  the 
student's  enrollment. 

(c)  The  school  shall  include  in  its 
schedule — 

(1)  A  due  date  for  each  lesson  in  the 
course; 

(2)  A  description  of  the  options,  if 
any,  available  to  the  student  for  altering 
the  sequence  of  lesson  submissions  horn 
the  sequence  in  which  they  are 
otherwise  required  to  be  submitted; 

(3)  The  date  by  which  the  coiu^e  is  to 
be  completed;  and 

(4)  The  date  by  which  any  resident 
training  must  begin,  the  location  of  any 
resident  training,  and  the  period  of  time 
within  which  that  resident  training 
must  be  completed. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.303    Processing  loan  proceeds. 

(a)  Purpose.  This  section  establishes 
rules  governing  a  school's  processing  of 
a  borrower's  Direct  Subsidized,  Direct 
Unsubsidized,  or  Direct  PLUS  Loan 
proceeds.  The  school  shall  also  comply 
with  any  rules  for  processing  loan 
proceeds  contained  in  34  CFR  Part  668. 

(b)  General.  (l)(i)  A  school  that 
initiates  the  drawdown  of  funds.  A 
school  may  not  disburse  loan  proceeds 
to  a  borrower  imless  the  school  has 
obtained  an  executed,  legally 
enforceable  promissory  note  from  the 
borrower. 

(ii)  A  school  that  does  not  initiate  the 
drawdown  of  funds.  A  school  may 
disburse  loan  proceeds  only  to  a 
borrower  for  whom  the  school  has 
received  funds  from  the  Secretary. 

(2)(i)  Except  in  the  case  of  a  late 
disbursement  under  paragraph  (d)  of 
this  section,  or  as  provided  in  paragraph 
(b)(2)(iii)  of  this  section,  a  school  may 
disburse  loan  proceeds  only  to  a  student 
whom  the  school  determines  has 
continuously  maintained  eligibiUty  in 
accordance  with  the  provisions  of 
§  685.200  from  the  beginning  of  the  loan 
period  described  in  the  promissory  note. 

(ii)  In  the  event  a  student  delays 
attending  school  for  a  period  of  time, 
the  school  may  consider  that  student  to 
have  maintained  eligibility  for  the  loan 
from  the  first  day  of  the  period  of 
enrollment.  However,  the  school  must 
comply  with  the  requirements  under 
paragraph  (b)(3)  of  diis  section. 


(iii)  If,  after  a  school  makes  the  first 
disbursement  to  a  borrower,  the  student 
becomes  ineligible  due  solely  to  the 
school's  loss  of  eligibility  to  participate 
in  the  title  IV  programs  or  the  Direct 
Loan  Program,  the  school  may  make 
subsequent  disbursements  to  the 
borrower  as  permitted  by  34  CFR  Part 
668. 

(iv)  If,  prior  to  making  any 
disbursement  to  a  borrower,  the  student 
temporarily  ceases  to  be  enrolled  on  at 
least  a  half-time  basis,  the  school  may 
make  a  disbursement  and  any 
subsequent  disbursement  to  the  student 
if  the  school  determines  and  documents 
in  the  student's  file — 

(A)  That  the  student  has  resiuned 
enrollment  on  at  least  a  half-time  basis; 

(B)  The  student's  revised  cost  of 
attendance;  and 

(C)  That  the  student  continues  to 
qualify  for  the  entire  amount  of  the  loan, 
notwithstanding  any  reduction  in  the 
student's  cost  of  attendance  caused  by 
the  student's  temporary  cessation  of 
enrollment  on  at  least  a  half-time  basis. 

(3)  If  a  registered  student  withdraws 
or  is  expelled  prior  to  the  first  day  of 
classes  of  the  period  of  enrollment  for 
which  the  loan  is  made,  or  fails  to 
attend  school  diuing  that  period,  or  if 
the  school  is  unable  for  any  other  reason 
to  document  that  the  student  attended 
school  during  that  period,  the  school 
shall  notify  the  Secretary,  within  30 
days  of  the  date  described  in 

§685. 305(a),  of  the  student's 
withdrawal,  expulsion,  or  failure  to 
attend  school,  as  applicable,  and  return 
to  the  Secretary — 

(i)  Any  loan  proceeds  credited  by  the 
school  to  the  student's  account;  and 

(ii)  The  amount  of  payments  made  by 
the  student  to  the  school,  to  the  extent 
that  they  do  not  exceed  the  amount  of 
any  loan  proceeds  disbursed  by  the 
school  to  the  student. 

(4)  If  a  student  is  enrolled  in  the  first 
year  of  an  undergraduate  program  of 
study,and  has  not  previously  received  a 
Federal  Stafford,  Federal  Supplemental 
Loans  for  Students,  Direct  Subsidized, 
or  Direct  Unsubsidized  Loan,  a  school 
may  not  disburse  the  proceeds  of  a 
Direct  Subsidized  or  Direct 
Unsubsidized  Loan  until  30  days  after 
the  first  day  of  the  student's  program  of 
study. 

(c)  Processing  of  the  proceeds  of  a 
Direct  Loan.  Schools  shall  follow  the 
procedures  for  disbursing  funds  in  34 
CFR  668.165. 

(d)  Late  disbursement.  (1)  For 
piuposes  of  this  paragraph,  a 
disbursement  is  late  if  the  school 
delivers  loan  proceeds — 

(i)  After  the  loan  period;  or 
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(ii)  Blefore  the  end  of  the  loan  period 
but  after  the  student  ceased  to  be 
enrolled  at  the  school  on  at  least  a  half- 
time  basis. 

(2)  Exrept  as  provided  in  paragraph 
(d)(4)  of  this  section,  a  school  may  not 
make  any  late  disbursement  beyond  the 
60th  day  after  the  applicable  condition 
in  paragraph  (d)(1)  of  this  section. 

(3)  Notwithstanding  paragraph  (d)(4) 
uf  this  section,  a  school  may  not  make— 

(i)  A  late  subsequent  disbursement  of 
a  Direct  Subsidized  or  Direct 
Unsubsidized  Loan  to  a  borrower  who 
has  ceased  to  be  enrolled  on  at  least  a 
half-time  basis  unless  the  borrower  has 
graduated  or  successfully  completed  the 
period  of  enrollment  for  which  the  loan 
was  intended;  or 

(ii)  Any  late  disbursement  that,  under 
34  CFR  Part  668,  is  considered  to  be 
awarded  for  a  period  in  which  the 
student  was  not  enrolled  on  at  least  a 
half-time  basis  at  the  school. 

(4)  In  exceptional  circumstances,  a 
school  may  make  a  disbursement  within 
30  days  after  the  period  described  ha 
(d)(2)  of  this  section.  If  it  does  so,  the 
.school  shall  document  the  exceptional 
circumstances  in  the  student's  file. 

(e)  Treatment  of  excess  loan  proceeds. 
Before  the  disbursement  of  any  Direct 
Subsidieed  or  Direct  Unsub.<;idized  Loan 
proceeds,  if  a  school  learns  that  the 
borrower  will  receive  or  has  received 
financial  aid  for  the  period  of 
enrollment  for  which  the  loan  was 
intended  that  exceeds  the  amount  of 
assistance  for  which  the  student  is 
eligible,  the  school  shall  reduce  or 
eliminate  the  overaward  by  either— 

(1)  Using  the  student's  Direct 
Unsubsidized.  Direct  PLUS,  or  State- 
sponsored  or  another  non-Federal  loan 
to  cover  the  expected  family 
contribution,  if  not  already  done;  or 

(2)  Reducing  one  or  more  subsequent 
disbursements  to  eliminate  the 
overaward. 

§  685.304    Counseling  borrowers. 

(a)  Initial  counseling.  (1)  Except  as 
provided  m  paragraph  (a)(5)  of  this 
section,  a  school  shall  conduct  initial 
counseling  prior  to  making  the  first 
disbursement  of  the  proceeds  of  a  Direct 
Subsidized  or  Direct  Unsubsidized  Loan 
to  a  borrower  unless — 

(i)  The  borrower  Is  enrolled  in  a 
correspondence  program  or  a  study- 
abroad  program  approved  for  credit  at 
the  home  school;  or 

(ii)  The  borrower  has  received  a  prior 
Direct  Subsidized,  Direct  Unsubsidized. 
Federal  Stafford,  Federal  Unsubsidized 
Stafford,  or  Federal  SLS  Loan. 

(2)  The  counseling  must  be  in  person, 
by  audiovisual  presentation,  or  by 
computer-assisted  technology.  In  ea<:h 


case,  the  school  shall  ensure  that  an 
individual  with  knowledge  of  the  title 
IV  programs  is  reasonably  available 
shortly  after  the  counseUng  to  answer 
the  borrower's  questions  regarding  those 
programs.  In  the  case  of  a  student 
enrolled  in  a  correspondence  program 
or  a  study-abroad  program  approved  for 
credit  at  the  home  school,  the  school 
shall  provide  the  borrower  with  written' 
counseling  materials  by  mail  prior  to 
disbursing  the  loan  proceeds. 

(3)  In  conducting  the  initial 
counseling,  the  school  shall— 

(i)  Emphasize  to  the  borrower  the 
seriousness  and  importance  of  the 
repayment  obligation  the  borrower  is 
assuming: 

(ii)  Describe  in  forceful  terms  the 
likely  consequences  of  default, 
including  adverse  credit  reports, 
garnishment  of  wages,  and  litigation; 

(iii)  Provide  the  borrower  with  general 
information  with  respect  to  the  average 
indebtedness  of  students  who  have 
'  obtained  Direct  Subsidized  or  Direct 
Unsubsidized  Loans  for  attendance  at 
that  school  or  in  the  borrower's  program 
of  study;  and 

(iv)  Inform  the  .student  as  to  the 
average  anticipated  monthly  repayment 
for  those  students  based  on  the  average 
indebtedness  provided  under  paragraph 
|a)(3)(iii)  of  this  section. 

(4)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  initial  counseling  session 
or  materials  are  set  forth  in  Appendix  D 
to  34  CFR  Part  668. 

(5)  A  school  may  adopt  an  alternative 
approach  for  initial  counseling  as  part  of 
the  school's  quality  assurance  plan 
described  in  §  685.300(b)(9).  If  a  school 
adopts  an  alternative  approach,  it  is  not 
required  to  meet  the  requirements  of 
paragraphs  (a)(l)-{3)  of  this  section 
unless  the  Secretary  determines  that  the 
alternative  approach  is  not  adequate  for 
the  school.  The  alternative  approach 
must — 

(i)  Ensure  that  each  borrower  subject 
to  initial  counseling  unde:  piragraph 
(a)(1)  of  this  section  is  provided  written 
counseling  materials  that  contain  the 
information  described  in  paragraph 
(a)(3)  of  this  section; 

(ii)  Be  designed  to  target  those 
students  who  are  most  likely  to  default 
on  their  repajTuenl  obligations  and 
provide  them  more  intensive  counseling 
and  support  services;  and 

(iii)  Include  performance  measures 
(hat  demonstrate  the  effectiveness  of  lb«f 
school's  alternative  approach.  These 
performance  measures  must  include 
objective  outcomes,  such  as  levels  of 
borrowing,  default  rates,  and 
withdrawal  rates. 


(b)  E.\it  counseling.  (1)  A  school  shall 
conduct  in-person  exit  counseling  with 
each  Direct  Subsidized  or  Direct 
Unsubsidized  Loan  borrower  shortly 
before  the  borrower  ceases  at  least  half- 
time  study  at  the  school,  except  that— 

(i)  In  the  case  of  a  correspondence 
program,  the  school  shall  provide  the 
borrower  with  written  counseling 
materials  by  mail  within  30  days  after 
the  borrower  completes  the  program; 
and 

(ii)  If  the  borrower  withdraws  from 
school  without  the  school's  prior 
knowledge  or  fails  to  attend  an  exit 
counseling  session  as  scheduled,  the 
school  shall  mail  written  counseling 
materials  to  the  borrower  at  the 
borrower's  last  known  address  within 
30  days  after  the  school  learns  that  the 
borrower  has  withdrawn  from  school  or 
failed  to  attend  the  scheduled  session. 

(2)  In  conducting  the  exit  counseling, 
the  school  shall — 

(i)  Inform  the  student  of  the  average 
anticipated  monthly  repayment  amount 
based  on  the  student's  indebtedness; 

(ii)  Review  for  the  borrower  available 
repayment  options  including  the 
standard  repayment,  extended 
repayment,  graduated  repayment,  and 
income  contingent  repayment  plans, 
and  loan  consolidation; 

(iii)  Provide  options  to  the  borrower 
concerning  those  debt-management 
.strategies  that  the  school  determines 
would  facilitate  repayment  by  the 
borrower; 

(iv)  Explain  to  the  borrower  how  to 
contact  the  party  servicing  the  student's 
Direct  Loans; 

(v)  Meet  the  requirements  desiTibed 
in  paragraphs  (a)(3)  (i)  and  (ii)  of  this 
seciion: 

(vi)  Review  with  the  borrower  the 
conditions  under  which  the  borrower 
may  defer  repayment  or  obtain 
cancellation  of  a  loan;  and 

(vii)  Require  the  borrower  to  provide 
corrections  to  the  school's  records 
concerning  name,  address,  social 
security  number,  references,  and 
driver's  license  number  and  State  of 
is.suance.  as  well  as  the  name  and 
address  of  the  borrower's  expected 
employer  (if  known).  The  school  shall 
provide  this  information  to  the 
Secretan-  within  60  days. 

(3)  Additional  matters  that  the 
Secretary-  recommends  that  a  school 
include  in  the  exit  counseling  session  or 
materials  are  set  forth  in  Appendix  D  to 
34  CFR  Part  668. 

(4)  The  S(±ool  shall  maintain  in  the 
.student  borrower's  file  doi:umentation 
substantiating  the  school's  compliance 
with  paragraphs  (a)  and  (b)  of  this 
seciion  as  to  that  borrower. 

(Aiiflioritv:  20  1  i.Stl  10H7a  rt  sfqi 
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1885.305    0«t«nninlng  ttM  date  of  a 
student's  withdrawal. 

(a)  A  school  shall  follow  the 
procedures  in  34  CFK  668.22(i)  in 
determining  the  student's  date  of 
withdrawal. 

(b)  The  school  shall  use  the  date 
determined  under  paragraph  (a)  of  this 
section  for  the  purpose  of  reporting  to 
the  Secretary  the  student's  date  of 
withdrawal  and  for  determining  when  a 
refund  must  be  paid  under  §  685.306. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.306    Payment  of  a  refund  to  the 
Secretary. 

(a)  General.  By  applying  for  a  Direct 
Loan,  a  borrower  authorizes  the  school 
to  pay  directly  to  the  Secretary  that 
portion  of  a  refund  from  the  school  that 
is  allocable  to  the  loan.  A  school — 

(1)  Shall  pay  that  portion  of  the 
student's  refund  that  is  allocable  to  a 
Direct  Loan  to  the  Secretary;  and 

(2)  Shall  provide  simultaneous 
written  notice  to  the  borrower  if  the 
school  pays  a  refund  to  the  Secretary  on 
behalf  of  diat  student. 

(b)  Determination,  allocation,  and 
payment  of  a  refund.  In  determining  the 
portion  of  a  student's  refund  that  is 
allocable  to  a  Direct  Loan,  the  school 
shall  follow  the  procedures  established 
in  34  CFR  668.22  for  allocating  and 
paying  a  refund  that  is  due. 

(.Authority:  20  U.S.C.  1087a  ef  seq.) 

§685.307    Withdrawal  procedure  for 
schools  participating  in  the  Direct  Loan 
Program. 

(a)  A  school  participating  in  the  Direct 
Loan  Program  may  withdraw  from  the 
program  by  providing  written  notice  to 
the  Secretary. 

(b)  A  participating  school  that  intends 
to  withdraw  from  the  Direct  Loan 
Program  shall  give  at  least  60  days 
notice  to  the  Secretary. 

(c)  Unless  the  Secretary  approves  an 
earlier  date,  the  withdrawal  is  effective 
on  the  later  of — 

(1)  60  days  after  the  school  notifies 
the  Secretary;  or 

(2)  The  date  designated  by  the  school. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.308    Remedial  actions. 

(a)  General.  The  Secretary  may 
require  the  repayment  of  hinds  and  the 
purchase  of  loans  by  the  school  if  the 
Secretary  determines  that  the 
unenforceabiUty  of  a  loan  or  loans,  or 
the  disbiu-sement  of  loan  amounts  for 
which  the  borrower  was  ineligible, 
resulted  in  whole  or  in  part  from — 

(1)  The  school's  violation  of  a  Federal 
statute  or  regulation;  or 

(2)  The  school's  negUgent  or  willful 
false  certification. 
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(b)  In  requiring  a  school  to  repay 
funds  to  the  Secretary  or  to  purchase 
loans  from  the  Secretary  in  connection 
with  an  audit  or  program  review,  the 
Secretary  follows  the  procedures 
described  in  34  CFR  part  668,  subpart  H. 

(c)  The  Secretary  may  impose  a  fine 
or  take  an  emergency  action  against  a 
school  or  limit,  suspend,  or  terminate  a 
school's  participation  in  the  Direct  Loan 
Program  in  accordance  with  34  CFR  part 
668.  subpart  G. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.309    Administrative  and  fiscal  control 
and  fund  accounting  requirements  for 
schools  participating  in  the  Direct  Loan 
Program. 

(a)  General.  A  participating  school 
shall— 

(1)  Establish  and  maintain  proper 
administrative  and  fiscal  procedures 
and  all  necessary  records  as  set  forth  in 
this  part  and  in  34  CFR  part  668  in  order 
to— 

(i)  Protect  the  rights  of  student  and 
parent  borrowers; 

(ii)  Protect  the  United  States  from 
unreasonable  risk  of  loss;  and 

(iii)  Comply  with  specific 
requirements  in  those  regulations;  and 

(2)  Submit  all  reports  required  by  this 
part  and  34  CFR  part  668  to  the 
Secretary. 

(b)  Student  status  confirmation 
reports.  A  school  shall — 

(1)  Upon  receipt  of  a  student  status 
confirmation  report  from  the  Secretary, 
complete  and  return  that  report  to  the 
Secretary  within  30  days  of  receipt;  and 

(2)  Unless  it  expects  to  submit  its  next 
student  status  confirmation  report  to  the 
Secretary  within  the  next  60  days,  notify 
the  Secretary  within  30  days  if  it 
discovers  that  a  Direct  Subsidized, 
Direct  Unsubsidized,  or  Direct  PLUS 
Loan  has  been  made  to  or  on  behalf  of 

a  student  who — 

(i)  Enrolled  at  that  school  but  has 
ceased  to  be  enrolled  on  at  least  a  half- 
time  basis; 

(ii)  Has  been  accepted  for  enrollment 
at  that  school  but  failed  to  enroll  on  at 
least  a  half-time  basis  for  the  period  for 
which  the  loan  was  intended;  or 

(iii)  Has  changed  his  or  her  permanent 
address. 

(3)  The  Secretary  provides  student 
status  confirmation  reports  to  a  school 
at  least  semi-annually. 

(4)  The  Secretary  may  provide  the 
student  status  confirmation  report  in 
either  paper  or  electronic  format. 

(c)  Record  retention  requirements. 
Unless  otherwise  directed  by  the 
Secretary,  the  school  or  its  successors — 

(1)  Shall  keep  all  records  required 
under  this  part  relating  to  a  student's 
eligibility  and  participation  in  the  Direct 


Loan  Program  for  five  years  following 
the  student's  last  day  of  attendance  at 
the  school; 

(2)  Shall  keep  copies  of  any  other 
reports  and  forms  used  by  the  school  for 
all  other  records  relating  to  a  school's 
participation  in  the  Federal  Direct 
Stafford,  Federal  Direct  Unsubsidized 
Stafford,  or  Federal  Direct  PLUS  Loan 
Programs  for  five  years  after  completion; 

(3)  Shall  keep  all  records  involved  in 
any  loan,  claim,  or  expenditure 
questioned  by  a  Federal  audit  until 
resolution  of  any  audit  questions. 

(4)  In  the  event  of  the  school's 
closure,  termination,  suspension,  or 
change  in  ownership  resulting  in  a 
change  of  control  as  described  in  34 
CFR  part  600.  shall  provide  for  the 
retention  of  the  records  and  reports 
required  by  this  part  and  for  access  by 
the  Secretary  or  the  Secretary's 
authorized  representatives  to  those 
records  and  reports  for  inspection  and 
copying;  and 

(5)  May  keep  files,  records,  and  copies 
of  reports  in  microform  or  other  media 
formats. 

(d)  Loan  record  requirements.  In 
addition  to  the  records  required  by  34 
CFR  part  668.  for  each  Direct 
Subsidized.  Direct  Unsut)sidized.  and 
Direct  PLUS  Loan  received  under  this 
part  by  or  on  behalf  of  its  students,  a 
school  shall  maintain  a  copy  of  any 
application  data  submitted  to  the 
Secretary  and  shall,  upon  request, 
produce  a  record  of — 

(1)  The  amount  of  the  loan  and  the 
loan  period; 

(2)  The  data  in  an  individual  student 
budget  or  the  school's  itemized  standard 
budget  that  were  used  in  calculating  the 
student's  estimated  cost  of  attendance; 

(3)  The  sources  and  amounts  of 
financial  assistance  available  to  the 
student  that  the  school  used  in 
determining  the  student's  estimated 
financial  assistance  for  the  loan  period 
in  accordance  with  §  685.102; 

(4)  The  amount  of  the  student's 
tuition  and  fees  paid  for  the  loan  period 
and  the  date  the  student  paid  the  tuition 
and  fees; 

(5)  The  amount  and  basis  of  its 
calculation  of  any  refund  paid  to  or  on 
behalf  of  a  student; 

(6)  In  the  case  of  a  Direct  Subsidized 
Loan  under  §  685.200,  the  data  used  to 
determine  the  student's  expected  family 
contribution; 

(7)  In  the  case  of  a  Direct  Subsidized, 
Direct  Unsubsidized,  or  Direct  PLUS 
Loan,  the  date  of  each  disbursement  of 
the  loan. 

(8)  The  information  collected  at  the 
exit  interview;  and 

(9)  Any  other  matter  for  which  a 
record  would  be  required  for  the  school 


to  be  able  to  document  its  compliance 
with  applicable  requirements  with 
respect  to  the  loan. 

(e)  Inspection  requirements.  Schools 
shall  follow  the  inspection  requirements 
in  34  CFR  668.23(b). 

(f)  Information  sharing.  Upon  request 
by  the  Secretary,  a  school  promptly 
shall  provide  the  Secretary  with  any 
information  the  school  has  regarding  the 
last  known  address,  surname,  employer, 
and  employer  address  of  a  borrower 
who  attends  or  has  attended  the  school. 

(g)  Accounting  requirements.  (1)  A 
school  shall  estabhsh  and  maintain  on 
a  current  basis  financial  records  that 
reflect  all  transactions  for  the  bank 
account  as  required  by  paragraph  (h)  of 
this  section. 

(2)  The  school  shall  account  for 
receiving  and  expending  Direct  Loan 
Program  funds  in  accordance  with 
generally-accepted  accounting 
principles. 

(h)  Direct  Loan  Program  bank 
account.  Schools  shall  follow  the 
procedures  for  maintaining  funds 
established  in  34  CFR  668.164. 

(i)  Division  of  functions.  Schools  shall 
follow  the  procedures  for  division  of 
functions  in  34  CFR  668.16(c). 

(j)  Limit  on  use  of  funds.  Except  for 
funds  paid  to  a  school  under  section 
452(b)il)  of  the  Act,  funds  received  by 
a  school  under  this  part  may  be  used 
only  to  make  Direct  Loans  to  eligible 
borrowers  and  may  not  be  used  or 
hypothecated  for  any  other  purpose. 
(Authority:  20  U.S.C  1087a  et  seq] 

Sut>par1  D— School  Participation  and 
Loan  Origination  in  the  Direct  Loan 
Program 

S  685.400    School  participation 
requirements  for  academic  years  1996-1997 
and  t>eyond. 

(a)  (1)  In  order  to  qualify  for  initial 
participation  in  the  Direct  Loan 
Program,  a  school  must  meet  the 
eligibility  requirements  in  section  435(a) 
of  the  Act,  including  the  requirement 
that  it  have  a  cohort  default  rate  of  less 
than  25  percent  for  at  least  one  of  the 
three  most  recent  fiscal  years  for  which 
data  are  available  unless  the  school  is 
exempt  from  this  requirement  under 
section  435(a)(2)(C)  of  the  Act. 

(2)  In  order  to  continue  to  participate 
in  the  Direct  Loan  Program,  a  school 
must  continue  to  meet  the  requirements 
of  paragraph  (a)(1)  of  this  section  for 
years  for  which  cohort  defauh  rate  data 
represent  the  years  prior  to  the  school's 
participation  in  the  Direct  Loan 
Program. 

(b)  In  order  to  qualify  for  initial 
participation,  the  school  must  not  be 
subject  to  an  emergency  action  or  a 


proposed  or  final  limitation, 
suspension,  or  termination  action  under 
sections  428(b)(l)(T).  432(h),  or  487(c) 
of  the  Act. 

(c)  If  schools  apply  as  a  consortium, 
each  school  in  the  consortium  must 
meet  the  requirements  in  paragraphs  (a) 
and  (b)  of  this  section. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.401    Selection  criteria  and  process 
for  academic  years  199&-1997  and  beyond. 

(a)  The  Secretary  selects  schools  to 
participate  in  the  Direct  Loan  Program 
for  an  academic  year  beginning  in  1996- 
1997  frt)m  among  those  that  apply  to 
participate. 

(b)  In  evaluating  an  apphcation  from 
an  eligible  school,  the  Secretary— 

(1)  To  the  extent  possible,  selects 
schools  that  are  reasonably 
representative  of  the  schools  that  are 
participating  in  the  FFEL  Program  in 
terms  of  anticipated  loan  volume,  length 
of  academic  program,  control  of  the 
school,  highest  degree  offered,  size  of 
student  enrollment,  geographic  location, 
annual  loan  volume,  and  default 
experience;  and 

(2)  In  order  to  ensure  an  expeditious 
but  orderly  transition  from  the  FFEL 
Program  to  the  Direct  Loan  Program, 
selects  schools  that  the  Secretary 
believes  will  make  the  transition  as 
smooth  as  possible. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.402    Criteria  for  schools  to  originate 
loans  for  academic  years  I99fr-1997  and 
beyond. 

(a)  Initial  determination  of  origination 
status.  (1)  Standard  origination.  Any 
school  eligible  to  participate  in  the 
Direct  Loan  Program  under  §  685.400  is 
eligible  to  participate  under  standard 
origination. 

(2)  School  Origination.  To  be  eligible 
to  originate  loans,  a  school  must  meet 
the  following  criteria: 

(i)  Have  participated  in  the  Federal 
Perkins  Loan  Program,  the  Federal  Pell 
Grant  Program,  or,  for  a  graduate  and 
professional  school,  a  similar  program 
for  the  three  most  recent  years 
preceding  the  date  of  apphcation  to 
participate  in  the  Direct  Loan  Program. 

(ii)  If  participating  in  the  Federal  Pell 
Grant  Program,  not  be  on  the 
reimbursement  system  of  payment. 

(iii)  In  the  opinion  of  the  Secretary, 
have  had  no  severe  performance 
deficiencies  for  any  of  the  programs 
under  title  IV  of  the  Act,  including 
deficiencies  demonstrated  by  the  most 
recent  audit  or  program  review. 

(iv)  Be  financially  responsible  in 
accordance  with  the  standards  of  34 
CFR  668.15. 


(v)  Be  current  mi  program  and 
financial  reports  and  audits  required 
under  title  IV  of  the  Act  for  the  12- 
month  period  immediately  preceding 
the  date  of  apphcation  to  participate  in 
the  Direct  Loan  Program. 

(vi)  Be  current  on  Federal  cash 
transaction  reports  required  under  title 
IV  of  the  Act  for  the  12-month  period 
immediately  preceding  the  date  of 
application  to  participate  in  the  Dirpct 
Loan  Program  and  have  no  final 
determination  of  cash  on  hand  that 
exceeds  immediate  title  IV  program 
needs. 

(vii)  Have  no  material  findings  in  any 
of  the  annual  financial  audits  submitted 
for  the  three  most  recent  years 
preceding  the  date  of  application  to 
participate  in  the  Direct  Loan  Program. 

(viii)  Provide  an  assurance  that  the 
school  has  no  delinquent  outstanding 
debts  to  the  Federal  Government, 
unless — 

(A)  Those  debts  are  being  repaid 
under  or  in  accordance  with  a 
repayment  arrangement  satisfactor\  to 
the  Federal  Government;  or 

(B)  The  Secretary  determines  that  the 
existence  or  amount  of  the  debts  has  not 
been  finally  determined  by  the 
cognizant  Federal  agency. 

(3)  A  school  that  meets  the  criteria  to 
originate  loans  may  participate  under 
school  origination  option  1  or  2  or 
under  standard  origination. 

(b)  Change  in  origination  status.  (1) 
After  the  initial  determination  of  a 
school's  origination  status,  the  Secretary 
may  allow  a  school  that  does  not  qualify' 
to  originate  loans  under  either 
origination  option  1  or  origination 
option  2  to  do  so  if  the  Secretary 
determines  that  the  school  is  fully 
capable  of  originating  loans  under  one 
of  those  options. 

(2)(i)  At  any  time  after  the  initial 
determination  of  a  school's  origination 
status,  a  school  participating  under 
origination  option  2  may  request  to 
change  to  origination  option  1  or 
standard  origination,  and  a  school 
participating  under  origination  option  1 
may  request  to  change  to  standard 
origination. 

(ii)  The  change  in  origination  status 
becomes  effective  when  the  school 
receives  notice  of  the  Secretary- 's 
approval,  unless  the  Secretary  specifies 
a  later  date. 

(3)(i)  A  school  participating  under 
origination  option  1  may  apply  to 
participate  under  option  2,  and  a  school 
participating  in  standard  origination 
may  apply  to  participate  under  either 
origination  option  1  or  2  after  one  full 
year  of  participation  in  its  initial 
origination  status. 
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(ii)  Applicatians  to  participate  under 
anather  origination  option  are 
considered  on  an  annnfll  basis. 

(iii]  An  ap^licatiem  to  particulate 
<under  anather«riginalion  option  is 
evaluated  on  the  JMsis  of  ciitena  and 
perfocmanoe  standards  established  by 
ihe  Secretary,  including  but  not  limited 
to— 

(Aj  Eligibilik/  under  paragraph  (a)(2) 
of  this  section: 

(B)  Timdy  submission  of  accurate 
origination  and  disbursement  records; 

(C)  Successful  completion  of 
reconciliation  on  a  monthly  basis;  and 

(D)  Timely  submission  of  completed 
axud  signed  ^promissory  Aotes.  if 
applicable. 

(iv)  The  change  in  origination  status 
becomes  effective  when  the  school 
receives  notice  of  fhe  Secretary's 
approval,  unless  the  Secretary  specifies 
a  later  date. 

(c)  Secretarial  determination  of 
change  in  origination  status.  [1)  At  Any 
time  after  a«choo1  has  been  approved  to 
originate  Joans,  the  Secretary  may 
require  a  sdiool  participating  under 
origination  option  2  to  convert  to  option 
1  orlo  standard  origination  and  may 
tequire  a  sdhocd  participating  under 
origination  option  1  to  convert  to 
standard  origination. 

(2)  The  Secretary  rtra-y  require  a  school 
to  change  ori^nation  status  if  the 
Secretary  determines  that  sach  a  change 
is  necessary  to  enstne  program  integrity 
or  if  the  school  feTls  to  meet  the  cnteria 
and  performance  standards  established 
by  the  Secretary,  inchiding  but  not 
limited  to — 

(i)  For  an  origmation  option  1  school, 
eligibilrty  under  paragraph  (a)(2)  of  this 
section,  the  timely  strtmiission  of 
completed  and  signed  promissory  notes 
and  accurate  origination  and 
disbursement  records,  aitdthe 
successful  completion  of  reconciliation 
on  amonthly  basis;  and 

(if)  For  an  origination  option  2  school, 
the  Griteria  and  peHbrmaiK»  standards 
required  of  origination  option  1  schools 
and  accurate  and  timely  drawdown 
requests. 

(3)  The  change  in  origination  status 
becomes  effective  when  the  school 
receives  notice  of  ihe  Secretary's 
approval,  imless  the  Secretary'  specifies 
a  later  date. 

(d)  Cbagmatian  by  consortia.  A 
consortium  of  schools  may  participate 
under  origination  options  1  or  2  only  if 
all  members  of  the  consortium  are 
'eligible  Id  participate  under  paragraph 
(a)(2)  of  this  section.  All  provisions  of 
this  section  that  apply  to  an  individual 
school  apphrto  a  consortium. 

(e)  Scmolidetennination  of  change  of 
Servicer.  (1)  The  Secretary  aaiigns  one 


or  more  Servicers  te  ^veft  with  a  school 
to  perform  oeitain  fsnctions  relating  to 
the  origination  and  servicing  of  Direct 
Loans. 

(2$  A  school  may  request  the  Secretary 
to  designate  a  d^kmttA  Servicer. 
Documentation  oftiie'ansdtisfaotory 
performance  of  the  school's  current 
Servicer  must  accompany  the  request. 
The  Servicer  requested  must  be  one  of 
theee  approved  by  the  Secretaiy  for 
paTticipation  in  the  Ehrect  Loan 
Pipgram. 

(3)  The  Secuetary  grants  l3ie  recpjest  if 
the  Secretary  detennines  that— 

(i)  Tlie'claim  of  insattsbctory 
performance  is  accurate  and  substantial; 
and 

(ii)  The  Servicer  requested  by  the 
scheol  can  accommodate  such  a  change. 

(4)  If  the  Secretary  denies  the  school's 
request  based  on  a  determination  under 
paragraph  (eK3)(ii)  of  this  section,  the 
school  may  requeA  another  Servicer. 

(5)  The  change  in  Servicer  is  eilective 
vi/hen  the  school  receives  notice  of  the 
Secretary's  appKwaL  unless  the 
Secretaiy  specifies  a  later  date. 

(Authority:  20  U.S.C.  1087b  rt  aeq.] 

APPENDIX  A— Income  Contiqf^enl 
Repayment 

Examples  ot  ^leCatcutation  «t  Montt% 
Repayment  AmoHOts 

Example  1.  A  single  bonower  with  SI  2,500 
of  Direct  Loans  and  an  Adjusted  Gross 
Income  (AG!)  of  525,000. 

Step  1.  Calculate  the  payback  rate.  Because 
the  boTrfuMer'«  debt  is  greater  than  SliOOO,  tbe 
payback  rate  is  calculated  on  the  basis  of  the 
formula  in  §685.209(b)(2)(iii),  as  follows: 

•  'Subtract  $l;e06  from  the  total  amount  of 
theiioiTewer'sXKrect  Loans: 

(SI  2,500  -  Sl,000=$ia.,300). 

•  Multiply  the  resuhhv  0iX)0Q02: 
($11  .S(X>K0.000e02=0.023|. 

•  Add  the  result  to  0.04: 
(0.04+0.023=0.063). 

•  The  result  is  the  payback  rate. 

Step  2:  Compare  the  calculated  payback 
rate  (0.063)  to  the  maximum  payback  rate 
(0.1&).  Because  the  calculated  rate  is  less  than 
the  maximum  rate,  the  borrower's  paybadc 
rate  is  0.063. 

Step  5.  Calculate  the  annual  repayment 
amount  by  mulUplying  the  borrower's  AGI  by 
the  payback  rate:  (S2S,0O0xO.063=$l,575). 

Step  4:Calculate  the  monthly  repayment 
amount  by  dividing  the  annual  repajiment 
amount  by  12  months:  (Sl.575-12=S131.25). 

Step  5:  Calculate  (he  borrower's 
discretionary  nicorae( AGI  mtnus  MHS 
Poverty-Guideline  for  a  family  of  oneO: 
(525,000- »7,360=$17.640). 

5(6^-6:  MuiUply  the  borrower's 
discreUonary  income  (S17,640)by  20 
percent:  (S17,640x.2^3,528). 

Step  7:  Divide  the  amount  calculated  in 
Step  6  by  12  months:  (51,528+12=5294). 

Step  6:  Compare  the  amount  calculated  in 
Step -4  (5131.25)  wtth  the  amount  calculated 
in  Step  7  (S294).  The  lower  ameunt  is  the 


formula  ameunt.  The  formula  amount  is 
$131.25.  The  JNUTWirar's  monthly  payment 
under  the  formula  amount  would  be  S131.25. 

Step  9:  Compare ^the  monthly  formula 
Amount  ($131. 25()  to  tiie  $15  Hear  repayment . 
amount.  Because  the  focmula  amotmt  is 
.greater  than  the515  floor,  the  borrower's 
monthly  formula  amount  is  S131.25. 

Step  10; Compare  the  formula  amount 
calculated  in  Step  9  (5131.25)  to  the  capped 
amount,  which  is  (he  monthly  amount  the 
■borrower  would  repay  under  a  12 -year 
standafd  amortization  schedule,  ff  the 
inteiest  rate  is  seven  peicent,  the  12-^ar 
standard  amortization  amount  is 
approximately  $10.28  for  every  SX.000  of 
debt.  In  this  example,  since  the  borrower  has 
$12,900  in  debt,  the  capped  amount  is 
approximately  S128.50  ($10.28*n2.5). 
Because  tlie formula  amount'($131.25') 
exceeds  the  capf>ed  amount  ($138.50),  the 
cappied  amount  is  the  minimum  monthly 
repayment.  The  borrower  has  tlie^option  of 
paying  the  formula  amount  (or  any  higher 
amount). 

Examph  2.  Married  borrowers  both 
repaying  under  the  ICR  plan  with  a  combined 
Adjusted  Gross  Income  (AGI)  of  $30,^00.  The 
husband  has  $51600  ef  Direct  Leans.  The  wife 
has  $lS.OOO-af  Direct  <LaBns.  ISw  couple  has 
two  childien. 

St^  1:  Calculate  the  husband's  payback 
rate.  Because  fa  is  debt  is  greater  than  51,000. 
the  payback  rate  is  calculated  on  the  basis  of 
the  formula  in  §685.209(b)(2l(iii)  as  follows: 

•  Subtract  $1  ;(X)0  from  the  amount  of  the 
husband's  loans:  (55.060-51,006=^4,000). 

•  Multiph  the  resuhbv  0:008002: 
(S4,0OOKei»00002^i0O6). 

•  Add  the  tesult  to  6:04: 
(0.04-t«m08=^.04B). 

•  Thexesultisthehusband's payback  rate. 
Step  2:  Compare  the  husband's  calculated 

payl)ack  rate  (OXMB)  to  the  maximimfi 
payback  rate  (0.15).  Because  the  calculated 
rate  is  less  than  the  maxinram  rate,  the 
husband's  paybati:  rate  is  0.04B. 

Step  3:  Calculate  the  husband's  assumed 
AGI  by  multiplying  the  couple's  total  AGI 
(530.000)  byfhe  ameum  of  tiie  husband's 
loans  (S5.0(X)).  divided  by  the  total  amount 
of  the  couple's  debt  (520,000): 
(53Q,00OxS5,t)0O^S20i)00=$7,500). 

Step  4:  Calculate  the  husband's  annual 
repayment  amount hy  multiplying  the 
husband's  assumed  AGI  (57,500)  by  his 
payback  rate  (0.048):  ($7300x0.048=5360). 

Step  5:  Calculate  the  husband's  monthly 
repayment  amount  by  dividing  his  annual 
repaymem  amount  by  12  monies: 
(5360+12=530). 

St^ fi.Calculate  the  couple's  discretionary 
income  (AGI  minus  HMS  Poverty  Guideline 
for  a  family  of  four): 
(530.000  - 14,800=$15,200). 

Step  7;  Calculate  fhe  husband's  portion  of 
the  couple's  discretionary  income  by 
multiplying  the  couple's  discretionary 
income  t$15,200)  by  the  amount  of  the 
husband's  loans  (SS.OOO)  divided  by  the  total 
amount  of  the  couple's  debt  (5201000): 
(SI  5.200x$5rfX)&^S2G  .000=53 .800). 

Step  8:  Multiply  the  husband's 
discretionary  inoorae.hy  .20  percent: 
(53,800x2=5760). 

Step  9:  Divide  the  amount  calculated  in 
Step  8  by  12months:'(57eO+12=563.33). 
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Step  JO:  Compare  the  monthly  amount 
calculated  in  Step  5  (530)  with  the  monthly 
amount  calculated  in  Step  9  (S63.33).  The ' 
lower  amount  is  the  formula  amount.  The 
formula  amount  is  $30.  If  the  borrowers 
choose  to  repay  the  formula  amount,  the 
husband's  payment  would  be  530. 

Step  11;  Calculate  the  wife's  payback  rate. 
Because  her  debt  is  greater  than  51.000,  the 
paybadc  rate  is  calculated  on  the  basis  of  the 
formula  in  §685.209(b)(2)(iii)  as  follows: 

•  Subfract  $1 ,000  from  the  amount  of  the 
wife's  loans:  (Sl5jOOO-Sl,000=Sl4,000). 

•  Multiply  the  result  by  0.000002: 
($14,000x0.000002=0.028). 

•  Add  the  result  to  0.04: 
(0.0440.028=0.068). 

•  The  result  is  the  wife's  payback  rate. 
Step  12:  Compare  the  wife's  calculated 

payback  rate  (0.068)  to  the  maximum 
payback  rate  (0.15).  Because  the  calculated 
rate  is  less  than  the  maximum  rate,  the  wife's 
payback  rate  is  0.068. 

Step  13:  Calculate  the  wife's  assumed  AGI 
by  multiplying  the  couple's  total  AGI 
($30,000)  by  the  amount  of  the  wife's  loans 
($15,000),  divided  by  the  total  amount  of  the 
couple's  debt  (S20,000): 
(S30,000xSl  5.00O-S20,000=S22,500) 


JMI 


Step  14:  Calculate  the  wife's  annual 
repayment  amount  by  multiplying  the  wife's 
assumed  AGI  ($22,500)  by  her  payback  rate 
(0.068):  (522,500x0.068=51,530). 

Step  15:  Calculate  the  wife's  monthly 
repayment  amount  by  dividing  the  annual 
repayment  amount  calculated  in  Step  14 
(Sl,530)  by  12  months:  (51,530^12=5127.50). 

Step  16:  Calculate  the  wife's  portion  of  the 
couple's  discretionary  income  by  subtracting 
the  husband's  portion  of  the  couple's 
discretionary  income  calculated  in  Step  7 
(53,800)  from  the  couple's  total  discretionary 
income  calculated  in  Step  6  (515,200)- 
(515,200  -  $3.800=$1 1 ,400). 

Step  17:  Multiply  the  wife's  discretionary 
income  ($11,400)  by  20  percent: 
($ll,400x.2=$2,2'b0). 

Step  18:  Divide  the  amount  calculated  in 
Step  17  by  12  months:  ($2,28O+12=$190). 

Step  19:  Compare  the  monthly  amount 
calculated  in  Step  15  ($127.50)  with  the 
monthly  amount  calculated  in  Step  18 
($190).  The  lower  amount  is  the  formula 
amount.  The  formula  amount  is  5127.50.  If 
the  borrowers  choose  to  repay  the  formula 
amount,  the  wife's  paj-ment  would  be 
$127.50. 


Step  20:  Calculate  the  couples  combined 
monthly  formula  amount  by  adding  the 
husband's  monthly  formula  amount 
calculated  in  Step  10  (530)  and  the  wife's 
monthly  formula  amount  calculated  in  Step 
19  (5127.50):  (530+5127.50=5157.50). 

Step  21:  Compare  the  couple  s  combined 
monthly  formula  amount  ($157.50)  to  the  Si  5 
floor  repayment  amount.  Because  the 
combined  formula  amount  is  greater  than  the 
$15  floor,  the  couple's  combined  monthly 
formula  amount  is  5157.50. 

Step  22:  Compare  the  formula  amount 
calculated  in  Step  21  ($157.50)  to  the  capped 
amount,  which  is  the  amount  the  couple 
would  repay  under  a  12-year  standard 
amortization  schedule.  If  the  interest  rate  is 
seven  percent,  the  capped  amount  is 
approximately  $10.28  for  every  $1,000  of 
debt  In  this  example,  since  the  couple  has 
$20,000  in  debt,  the  capped  amount  is 
approximately  $205.60  ($10.28x20).  Because 
the  formula  amount  ($157.50)  does  not 
exceed  the  capped  amount  (5205.60).  the 
couple's  combined  monthly  repayment 
amount  is  the  formula  amount  of  $157.50. 
MLUNO  CODE  400»-01-P 


61712  Pfidecal  Register  /  Vol.  59,  No.  230  /  Tbar&day,  December  1,  1'.994  /    liuies  and  Regulations 


> 


.Xi 
u 

4» 

£ 
o 
u 

-c 


o 

i 

> 


o 
>. 

C      o 
B     CD 

a  ^ 
Qj  •- 


4>  v> 

W)  ^ 

C  3 

•■"  o 

o  < 

*J  E 

O  CX 


c 
o 


u. 

B 


c 
a 
o 

E 

< 


«|;0  O 


1  o  o  o  c  o  c  o  p  O  O  O  O'O  QO  o  o  o'o 

lOOOOOOOCOOOOOOOOOOO 

o  o  o  o  c-  o  o  t-,  o  vf>  o  m  OiO  o  o  o  CO 


^  v>  t£i  •--  J3  oi  o.r^  *ntr^;OirM:toiO'*no  o  o  »f>iO  tfi.o  */> 


To  o 
lo  o 
o  o 
o'  m 


(o  o 
o  o 
o  o 

o  */> 


I    I 


OiO  o 

o  o  o 
olo  o 
o'lri  o 
oo  niO> 

_1_ 


o§! 


Federal  Register  /  Vol.  59,  No.  230  /  Thursday.  December  l.  1994  /    Rules  and  Regulations    61713 


> 

♦-• 
«> 
Q 

I 

B 
o 
u 

JC 

V) 

3 
O 


cd 

<N 

<*. 

O 

>» 

B 

E 

A 

£ 

cu 

CO 

■*^ 

f 

a 

> 

o 

E 
>> 

CQ 

^ 

a 

o 

a> 

CO 

CC 

et 

u 

•*^ 

o 

B 

w: 

O 

i2 

ex> 

c 

B 

3 

o 

■^d 

E 

B 

< 

O 

♦rf 

r  \ 

c 

W 

V 

U 

E 

E 

r 

o 

u 

u 

a: 

B 

>, 

^^^ 

JC 

*mt 

C 

o 

s 

k. 

re 

o 

■f' 

■,!• 

12 

u. 

u 

D. 

c 

3 
O 

E 
< 


o 


u'oio 

p:oio 


9  9  °'0  o  op  oo  o  o  O'ooo  o  O'o  o  So  o  o  o  oo  O' 


><  X  S  S  S  S  9  9  °  °  °  O'ooo  o  O'o  o  oo  o  o  o  60  o 
■°:°.'°  °  «=.  o.  o  o  in  o  iDiOiic  o|o  00, OiO  00000000 


.'jw  tJ  l-J  .tj  tj  tJOOOOOOOOO 

<4  CO  r>  »  <»  40  «ojS  (o  r^  t^  eoiooks  <»  5 


IFR  Doc.  94-29260  Filed  11-30-94;  8:45  am) 

BH.IJNG  COOC  4000-01-C 


JMI 


JMI 


P 


S  S  ** 

■■  •■ 

SSSSSSSI^S^BS 

a  a 

^^^^^^^^^ 

M^sssssiSiSa 

s        s        ** 

y         M  ■■ 

■■  ^  5 

-^        ■■■■■■ 


Thursday 
December  1,  1994 


Part  V 

Department  of 
Education 

34  CFR  Part  668,  et  al. 
Student  Assistance  General  Provisions; 
Federal  Perkins  Loan  Program;  Federal 
Supplemental  Educational  Opportunity 
Grant  Program;  Federal  Work-Study 
Program;  Federal  Family  Educational 
Loan  Programs;  Federal  Pel!  Grant 
Program;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668.  674, 675,  676,  682. 
and  690 

RIN:  1840-AC13 

Student  Assistance  General 
Provisions;  Federal  Perkins  Loan 
Program;  Federal  Supplemental 
Educational  Opportunity  Grant 
Program;  Federal  Work-Study 
Program;  Federal  Family  Educational 
Loan  Programs;  Federal  Pell  Grant 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regubtions. 

SUMMARY:  These  regulations  govern  the 
management  of  funds  an  institution 
receives  under  the  Federal  Pell  Grant. 
Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG).  Federal 
Work-Study  (FWS).  Federal  Perkins 
Loan,  Federal  Family  Education  Loan 
(FFEL).  William  D.  Ford  Federal  Direct 
Loan  (Direct  Loan),  and  Presidential 
Access  Scholarship  (PAS)  programs 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965.  as  amended  (title 
IV,  HEA  programs).  The  Secretary 
amends  the  Student  Assistance  General 
Provisions  regulations  by  revising 
subpart  B  and  adding  a  new  subpart  K 
and  by  making  conforming  revisions  in 
other  title  IV,  HEA  program  regulations. 
The  purpose  of  the  regulations  is  to 
promote  sound  cash  management 
practices  by  institutions  that  participate 
in  the  title  IV.  HEA  programs  by 
strengthening  and  making  uniform  the 
cash  management  rules  for  these 
programs.  In  so  doing,  the  Secretary 
expects  to  reduce  the  cost  to  the  Federal 
govertunent  of  making  title  IV,  HEA 
program  funds  available  to  students  and 
institutions  under  these  programs. 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1, 1995.  and  apply  to  the 
1995-96  and  subsequent  years. 
However,  affected  parties  do  not  have  to 
comply  with  the  information  collection 
requirements  in  §  668.164(a)  until  the 
Department  of  Education  publishes  in 
the  Federal  Register  the  control  number 
assigned  by  the  Office  of  Management 
and  Budget  (OMB)  to  these  information 
collection  requirements.  Publication  of 
the  control  number  notifies  the  public 
that  OMB  has  approved  these 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1980. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kolotos  or  Kim  Goto,  U.S.  Department 
of  Education,  600  Independence 
Avenue.  S.W..  Room  4318,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-5244.  Telephone  (202)  708-7888. 
Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
September  29. 1994,  the  Secrefary 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  part  668  in  the 
Federal  Register  (59  FR  49766).  The 
NPRM  included  a  discussion  of  the 
major  issues  surrounding  the  proposed 
changes  which  will  not  be  repeated 
here.  The  following  list  summarizes 
those  issues  and  identifies  the  pages  of 
the  preamble  to  the  NPRM  on  which  a 
discussion  of  those  issues  can  be  found: 

The  Secretary  proposed  to  define  the 
scope  and  purpose  of  subpart  K  to  be 
the  promotion  of  sound  cash 
management  practices  by  institutions 
and  third-party  servicers,  and  the 
minimizing  of  the  financing  costs  to  the 
Federal  government  of  making  available 
title  IV.  HEA  program  funds  to  students 
and  institutions  (page  49766); 

The  Secretary  proposed  to  define  the 
term  disburse  to  encompass  all  the 
methods  by  which  an  institution  pays 
title  IV.  HEA  program  funds  to  a  student 
or  parent  (page  49766); 

The  Secretary  proposed  to  define  the 
term  jssue  checks  to  include  any  means 
by  which  an  institution  pays  a  student 
or  parent  by  check  (page  49767); 

The  Secretary  proposed  to  codify 
existing  policy  and  practice  under 
which  the  Secretary  provides  title  IV. 
HEA  program  funds,  other  than  FFEL 
program  funds,  to  institutions  (page 
49767); 

The  Secretary  proposed  to  consolidate 
and  amend  several  requirements  of  the 
Federal  Perkins  Loan  Program,  the  FWS 
Program,  the  FSEOG  Program,  the 
Federal  Pell  Grant  Program,  and 
requirements  proposed  for  the  Direct 
Loan  Program  regulations  regarding  the 
account  into  which  an  institution 
deposits  and  otherwise  maintains 
Federal  funds  (pages  49767-49768); 

The  Secretary  proposed  to  consolidate 
and  amend  several  requirements  of  the 
Federal  Perkins  Loan  Program,  the  FWS 
Program,  the  FSEOG  Program,  the 
Federal  Pell  Grant  Program,  and 
requirements  proposed  for  the  Direct 
Loan  Program  regulations  under  which 
an  institution  disburses  title  IV.  HEA 
program  funds  to  eligible  students 
(pages  49768-49769);  and 

The  Secretary  proposed  to  define 
excess  cash  as  any  amount  of  title  IV. 
HEA  program  funds,  other  than  FFEL  or 
Federal  Perkins  Loan  Program  funds, 
that  an  institution  does  not  disburse  to 
students  by  the  end  of  the  third  business 
day  following  the  date  the  institution 


received  those  funds  (pages  49769- 
49770). 

In  addition  to  changes  to  the  Student 
Assistance  General  Provisions 
regulations,  to  eliminate  conflicting 
requirements  between  program 
regulations  the  Secretary  publishes 
conforming  amendments  to  the 
appropriate  sections  of  the  Federal  Pell 
Grant,  FSEOG.  FWS,  Federal  Perkins 
Loan  and  FFEL  program  regulations. 
The  Secretary  identifies  those  sections 
as  follows: 
Federal  Perkins  Loan  Program.  34  CFR 

674.16  and  674.19; 
FSEOG.  34  CFR  676.16  and  676.19; 
FWS,  34  CFR  675.19; 
Federal  Family  Educational  Loan 

Programs.  34  CFR  682.603  and 

682.604; 

Federal  Pell  Grant  Program.  34  CFR 
690.78  and  690.81. 

The  Secretary  publishes  conforming 
amendments  to  the  Direct  Loan  Program 
regulations  as  part  of  the  final 
regulations  for  that  program. 

These  regulations  establish  for  the 
first  time  uniform  rules  and  procedures 
that  an  institution  must  follow  in 
requesting,  maintaining,  disbursing,  and 
otherwise  managing  title  FV,  HEA 
program  funds.  In  establishing  these 
rules  and  procedures,  the  Secretary 
seeks  to  achieve  an  appropriate  balance 
between  the  needs  of  an  institution  in 
administering  with  integrity  these 
programs,  the  institution's  obligation  to 
provide  program  funds  to  students  in  a 
timely  manner,  and  the  Federal  interest 
in  the  use  and  disposition  of  program 
funds.  The  Secretary  recognizes 
however  that  many  institutions  manage 
Federal  funds  soundly  and  efficiently, 
albeit  somewhat  differently  from  what 
these  rules  require.  The  Secretary  does 
not  intend  for  these  rules  to  dissuade 
those  institutions  from  continuing 
sound  cash  management  practices; 
rather  the  Secretary  believes  that  these 
rules  will  enhance  those  institutions' 
practices  as  well  as  establish  a 
performance  benchmark  for  all 
institutions.  In  this  regard,  the  Secretary 
will  assess  the  impact  of  these 
regulations  on  students  and  institutions 
and  propose  new  rules,  as  may  be 
appropriate,  in  response  to  that 
assessment. 

Substantive  Changes  to  the  NPRM 

The  following  discussion  reflects 
substantive  changes  made  to  the  NPRM 
in  the  final  regulations.  The  provisions 
are  discussed  in  the  order  in  which  they 
appear  in  the  proposed  rules. 

Section  668. 161     Scope  and  Purpose 

In  response  to  public  comment,  the 
Secretary  revises  this  section  to  include 
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the  following  objectives:  (1)  to  promote 
sound  cash  management  practices  by 
institutions,  (2)  to  minimize  the 
financing  costs  to  the  Federal 
government  of  making  available  title  IV, 
HEA  program  funds  to  students  and 
institutions,  and  (3)  to  minimize  the 
costs  that  accrue  to  students  under  the 
title  IV,  HEA  loan  programs. 

Section  668.162    Definitions 

The  definition  of  issue  checks  has 
been  revised  to  clarify  that  an 
institution  issues  a  check  by  mailing  the 
check,  or  notifying  the  student  or  parent 
expediUously  that  the  check  is  available 
on  demand  for  immediate  pickup. 

Section  668. 1 63    Requesting  funds 

The  final  regulations  require  that  in 
certifying  a  loan  application  under 
§  682.603,  an  institution  may  not 
request  from  a  lender  the  loan  proceeds 
for  a*Student  borrower  earlier  than  13 
days  before  the  student's  period  of 
enrollment.  This  provision  applies  only 
to  borrowers  who  are  not  subject  to  the 
delayed  disbursement  provisions  in 
§  682.604(c)(5)  and  where  FFEL  program 
funds  are  transferred  by  a  lender  to  an 
institution  via  EFT  or  master  check.  The 
13-day  timeframe  was  chosen  to  be 
consistent  with  the  number  of  days  that 
an  institution  may  request  and  disburse 
funds  that  it  receives  from  the  Secretary 
by  EFT  under  all  of  the  other  title  IV, 
HEA  programs.  The  Secretary  adds  this 
provision  to  minimize  the  interest  costs 
incurred  by  a  borrower  during  the 
period  in  which  the  borrower  does  not 
benefit  from  the  receipt  of  those  loan 
funds. 

Section  668. 1 64    Maintaining  funds 

The  section  is  revised  to  require  that 
the  institution  must  comply  with  one  of 
the  following  provisions:  (1)  that  it 
notify  the  bank  of  its  accounts  that 
contain  Federal  funds  and  retain  a 
record  of  that  notice  in  its  files,  or  (2) 
that  the-institution  ensure  that  the  name 
of  the  accoiuit  discloses  clearly  that 
Federal  funds  are  maintained  in  that 
account.  The  proposed  rules  required 
that  an  institution  would  have  to 
comply  with  both  provisions.  The 
change  was  made  in  response  to  pubUc 
comment  and  the  Secretary's  belief  that 
either  of  the  proposed  requirements  in 
connection  with  the  fihng  of  a  UCC-1 
statement  will  provide  that  Federal 
funds  are  safeguarded  adequately. 

In  response  to  pubhc  comment,  the 
final  regulations  allow  an  institution  to 
maintain  an  interest-bearing  account 
under  the  same  provisions  that  apply  to 
interest-bearing  accounts  under  the 
Federal  Perkins  Loan  Program. 


The  final  regulations  have  raised  the 
threshold  for  requiring  an  interest- 
bearing  account  to  $3  miUion.  These 
regulations  also  clarify  that  any 
institution  may  maintain  an  interest- 
bearing  account. 

Under  the  final  regulations,  an 
institution  which  demonstrates  that  it 
will  not  earn  more  than  $250  in  interest 
on  holding  Title  IV,  HEA  program  funds 
is  not  required  to  maintain  an  interest- 
bearing  account  regardless  of  the 
amount  of  its  prior-year  drawdowTis.  In 
addition,  an  institution  that  did  not  earn 
$250  in  interest  on  the  funds  it 
maintained  in  an  interest-bearing 
account  in  the  prior  award  year,  is  not 
required  to  maintain  that  account  in  the 
current  award  year. 

Section  668.165    Disbursing  funds 

The  final  regulations  have  been 
revised  to  require  that  an  institution 
must  notify  a  student  or  parent  of  the 
amount  qf  title  IV,  HEA  program  funds 
the  student  can  expect  to  receive,  and 
how  and  when  those  funds  will  be  paid. 

The  final  regulations  clarify  that  an 
institution  must  determine  if  the 
amount  of  title  IV,  HEA  program  hinds 
that  the  institution  applies  to  a  student's 
account  exceeds  the  amount  of 
allowable  institutional  charges,  and 
based  on  that  determination  provide  anv 
balance  to  the  student  within  specified ' 
timeframes. 

In  response  to  pubUc  comment,  the 
Secretary  has  extended  the  timeframes 
within  which  an  institution  must 
disburse  any  student  credit  balance,  and 
has  provided  for  a  phase-in  of  this 
provision.  For  the  1995-96  award  year, 
an  institution  must  pay  that  balance 
directly  to  the  student  as  soon  as 
possible,  but  within  21  days  of  the  later 
of:  the  date  that  balance  occurs;  the  first 
day  of  classes  of  a  payment  period  or 
period  of  enrolhnent,  as  applicable;  or 
the  date  the  student  rescinds  his  or  her 
authorization  under  §  668.165(d).  For 
students  enrolled  at  the  institution  on  or 
after  July  1, 1996.  the  credit  balance 
must  be  paid  as  soon  as  possible,  but 
within  14  days  after  the  later  of  the 
events  stated  above. 

The  final  regulations  provide  that  an 
institution  must  obtain  a  student's  or 
parent's  authorization  to  (1)  disburse 
title  IV,  HEA  program  hinds  via  EFT;  (2) 
apply  title  IV,  HEA  program  ftmds  to 
other  charges;  and  (3)  hold  excess 
student  funds.  In  obtaining 
authorization  for  any  of  these  activities, 
an  institution  may  not  require  the 
student  or  parent  to  provide  that 
authorization,  and  must  allow  the 
student  or  parent  to  rescind  that 
permission  at  any  time.  In  addition,  the 
institution  must  provide  an  annual 


notice  to  the  student  that  explains  in  a 
plain  and  conspicuous  manner  the 
provisions  regarding  the  student's 
authorization,  including  an  explanation 
regarding  any  interest  that  the 
institution  earns  on  the  student's  funds 
and  whether  the  institution  will  provide 
that  interest  to  the  student. 

If  a  student  authorizes  the  institution 
to  hold  excess  funds  on  his  or  her 
behalf,  and  the  institution  chooses  to 
hold  those  funds,  the  institution  must 
identify  the  student  and  the  amount  of 
the  hinds  the  institution  holds  for  that 
student  in  a  subsidiary  ledger  accouni 
designated  for  this  purpose;  and 
maintain,  at  all  times,  cash  in  its  bank 
account  for  an  amount  equal  to  the 
amount  of  the  funds  the  institution 
holds  for  the  student.  The  institution 
may  also  retain  any  interest  earned  on 
the  student's  funds  while  the  institution 
is  holding  those  funds.  An  institution 
may  not  hold  excess  student  funds  if  the 
Secretary  determines  that  the  institution 
does  not  meet  the  standards  of  financial 
responsibility  under  §668.15. 

Section  668. 1 66    Excess  cash. 

In  response  to  public  comment,  the 
final  regulations  have  increased  the 
allowable  excess  cash  tolerances  to 
three  percent  of  the  institution's  total 
prior-year  drawdowns  during  a  period 
of  peak  enrollment;  and  for  any  other 
period,  one  percent  of  the  total  prior- 
year  drawdowns.  The  Secretary  has 
removed  the  proposed  minimum  excess 
cash  balance  of  $5,000  provision  based 
on  the  increase  in  the  allowable 
percentages. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  approximately 
110  parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  are 
published  as  an  appendix  to  these 
regulations.  Sub.stantive  issues  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 

Technical  and  other  minor  changes— 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority— are  not 
addressed. 

Executive  Order  12866 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12866.  Under  the  terms  of  the  order  the 
Secretary  has  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
the  regulations  are  those  resuhing  from 
statutory  requirements  and  those 
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determined  by  the  Secretary  to  be 
necessary  for  administering  the  title  IV. 
HEA  prt^rams  effectively  and 
efficiently.  Burdens  specifically 
associated  with  information  collection 
requirements,  if  any,  are  identified  and 
explained  elsewhere  in  this  preamble 
under  the  heading  Paperwork  Reduction 
Act  of  1980. 

In  assessing  the  potential  costs  and 
benefits — bom  quantitative  and 
qualitative — of  tnese  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  or 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Reduction  Act  of  1980 

Section  668.164(a)  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  U.S.  Department  of 
Education  will  submit  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review.  (44  U.S.C. 
3504(h)). 

The  final  regulations  contain 
information  collection  requirements 
regarding  the  bank  account  that  all 
participating  institutions  must  maintain 
for  the  deposit  of  title  IV,  HEA  program 
funds.  Specifically,  institutions  must  (1) 
notify  their  bank  of  the  accounts  that 
contain  Federal  funds  and  maintain  a 
record  of  that  notice  in  their 
recordkeeping  system,  and  (2)  file  with 
the  appropriate  State  or  municipal- 
government  entity  a  UCC-1  statement 
disclosing  the  accounts  that  contain 
Federal  funds  and  keep  a  copy  of  that 
statement  in  their  files.  In  addition, 
institutions  that  draw  down  more  than 
$3  million  in  title  IV,  HEA  program 
funds  mxist  maintain  those  funds  in  an 
interest-bearing  account  and  keep 
records  for  any  interest  earned  On  those 
funds.  Institutions  may  retain  annifally 
interest  earning  on  title  IV,  HEA 
program  funds  for  an  amount  up  to 
$250.  must  keep  records  for  the  amount 
retained,  and  return  to  the  Department 
any  interest  earnings  greater  than  the 
amount  retained.  The  Department  needs 
and  uses  this  information  to  determine 
whether  institutions  have  complied 
with  these  requirements. 

For  approximately  8,500  institutions, 
a  one-time  public  reporting  burden  for 
this  collection  of  information  is 
estimated  at  (1)  2.833  hours  for 
institutions  to  notify  banks  of  the 
accounts  that  contain  title  IV,  HEA 
program  funds  and  maintain  a  record  of 
that  notice  in  their  recordkeeping 
system,  and  (2)  8.500  hours  for 


institutions  to  file  a  \JOC~l  statement 
with  the  appropriate  State  or  municipal 
government  entity  disclosing  the 
accounts  tiiat  contain  Federal  funds  and 
keep  a  copy  of  that  statement  in  their 
files.  In  addition,  for  approximately  757 
institutions,  the  annual  public  reporting 
burden  for  this  collection  of  information 
is  estimated  at  379  hours  fbt  those 
institutions  to  account  for  the  interest 
earned  on  title  IV,  HEA  program  funds 
and  return  to  the  Federal  government 
any  interest  earnings  in  excess  of  $250. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3002.  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Assessment  of  Educational  Impact 

In  the  NPRM  published  on  §eptember 
29.  1994.  the  Secretary  requested 
comment  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  document  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects 

34  CFR  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education.  Grant 
programs—education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Parts  674,  675.  and  676 

Education  loan  programs— education. 
Student  aid. 

34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  aid.  Vocational  education. 

34  CFR  Part  690 

Education  of  disadvantaged.  Grant 
programs— education.  Reporting  and 
reoordkeeping  requirements.  Student 
aid. 
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Dated:  Noveml)er  23. 1994. 
Richard  W.  Riky, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.007  Federal  Supplemental 
Education  Opportunity  Grant  Program; 
84.032  Federal  Family  Educational  Loan 
Program,  84.032  Federal  PLUS  Program; 
84.032  Federal  Supplemental  Loans  for 
Students  Program;  84.033  Federal  Work- 
Study  Program;  84.038  Federal  Perkins  Loan 
Program;  84.063  Federal  Pell  Grant  Program; 
84.069  Federal  State  Student  Incentive  Grant 
Program;  84.268  Federal  Direct  Student  Loan 
Pribram;  and  84.272  National  Early 
Intervention  Scholarship  and  Partnership 
Program,  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Presidential 
Access  Scholarship  Program  has  not  been 
assigned.) 

The  Secretary  amends  Parts  668. 674. 
675.  676. 682.  and  690  ofTitle  34  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.Q  1085. 1088.  1091. 
1092,  1094. 1099c,  and  1141.  unless 
otherwise  noted. 

§  668.1 8    [Removed  and  Reserve 

2.  Section  668.18  is  removed  and 
reserved. 

3.  A  new  subpart  K  is  added  to  Part 
668  to  read  as  follows: 

Subpart  K— Casit  Management 

668.161  Scope  and  purpose 

668.162  Definitions. 

668.163  Requesting  funds. 

668.164  Maintaining  funds. 

668.165  Disbursing  funds. 

668.166  Excesscash. 

SUBPART  K— CASH  MANAGEMENT 

§668.161    Scope  and  purpose. 

(a)  General.  (1)  This  subpart 
establishes  uniform  rules  and 
procedures  under  which  a  participating 
institution  requests,  maintains,  * 
disburses,  and  otherwise  manages  funds 
the  institution  receives  under  any  title 
IV,  HEA  program.  The  purpose  of  this 
subpart  is  to — 

(i)  Promote  sound  cash  management 
of  title  IV,  HEA  program  funds  by  an 
institution; 

(ii)  Minimize  the  financing  costs  to 
the  Federal  government  of  making  title 
IV,  HEA  program  funds  available  to  a 
student  or  an  institution;  and 

(iii)  Minimize  costs  that  accrue  to  a 
student  under  a  title  IV,  HEA  loan 
program. 

(2)  An  institution  must  follow 
additional  rules  and  procedures  for 
managing  title  IV,  HEA  program  funds 
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under  each  program  in  which  it 
participates. 

(3)  The  rules  and  procedures  that 
apply  to  an  institution  under  this 
subpart  also  apply  to  a  third-party 
servicer. 

(4)  For  purposes  of  this  subpart,  the 
title  IV,  HEA  programs  include  only  the 
Federal  Pell  Grant,  PAS,  FSEOG, 
Federal  Perkins  Loan,  FWS.  Direct  Loan, 
and  FFEL  programs. 

(b)  Federal  interest  in  title  IV,  HEA 
program  funds.  Except  for  the  funds 
received  by  an  institution  for 
administrative  expenses,  funds  received 
by  an  institution  under  the  title  IV,  HEA 
programs  are  held  in  trust  for  the 
intended  student  beneficiaries  and  the 
Secretary.  The  institution,  as  a  trustee  of 
Federal  funds,  may  not  use  or 
hypothecate  (i.e.,  use  as  collateral)  title 
IV,  HEA  program  funds  for  any  other 
purpose. 

(Authority:  20  U.S.C.  1094) 

§668.162    Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  subpart: 

Check:  A  negotiable  demand  draft  or 
warrant. 

Credit  an  account:  To  post  a  payment 
of  funds  to  a  student's  account. 

Day:  A  calendar  day  unless  otherwise 
specified. 

Disburse:  To  make  a  payment  of  title 
IV,  HEA  program  funds,  or  deliver  the 
proceeds  of  a  loan  under  the  FFEL 
Program  to  or  on  behalf  of  a  student — 

(1)  Directly  by— 
(i)  Check  or  other  means  payable  to 

and  requiring  the  endorsement  or 
certification  of  the  student,  or  in  the 
case  of  a  parent  borrower  under  the 
Direct  Loan  or  FFEL  programs,  the 
student's  parent; 

(ii)  Initiating  an  electronic  funds 
transfer  (EFT)  to  a  bank  account 
designated  by  the  student,  or  in  the  case 
of  a  parent  borrower  under  the  Direct 
Loan  or  FFEL  programs,  to  a  bank 
account  designated  by  the  parent;  or 

(iii)  Dispensing  cash  for  which  an 
institution  obtains  a  signed  receipt  from 
the  student;  or 

(2)  By  crediting  the  student's  account. 
Drawdown:  A  process  whereby  an 

institution  requests  and  receives  title  IV, 
HEA  program  funds. 

Issue  checks:  To  release,  distribute,  or 
make  available  a  check  by — 

(1)  Mailing  the  check  to  a  student  or 
parent;  or 

(2)  Notiiying  the  student  or  parent 
expeditiously  that  the  check  is  available 
on  demand  for  immediate  pickup. 

Period  of  enrollment:  (1)  With  respect 
to  the  Direct  Loan  Program,  a  period  of 
enrollment  as  defined  in  §685.102; 


(2)  With  respect  to  the  FFEL  Program, 
a  period  of  enrollment  as  defined  in 
§682.200. 

flequert/orcflsh:  A  solicitation  for 
cash  that  is  completed  and  submitted  in 
accordance  with  procedures  contained 
in  the  Recipient's  Guide  for  the 
Department  of  Education  Payment 
Management  System.  This  guide  is 
published  by  the  Department  of 
Education,  600  hidependence  Avenue 
S.W.,  Room  3321.  Federal  Office 
Building  10,  Washington,  D.C.  20202- 
4331,  and  contains  the  procedures 
institutions  use  to  request,  report,  and 
account  for  Federal  funds. 

(Authority:  20  U.S.C  1094) 

§  668. 1 63    Requesting  funds 

(a)  General.  (1)  The  Secretary  pays  an 
institution  in  advance,  or  by 
reimbursement,  for  the  institution  to 
disburse  title  IV,  HEA  program  ftmds. 
other  than  FFEL  program  funds,  to 
students  who  qualify  to  receive  those 
hinds. 

(2)  Advance  payment  method,  (i) 
Under  the  advance  payment  method  the 
Secretary  accepts  an  institution's 
request  for  cash  and  transfers 
electronically  the  amount  requested  into 
a  bank  account  designated  by  the 
institution. 

(ii)  An  institution's  request  for  cash 
must  not  exceed  the  amount  of  funds 
the  institution  needs  immediately  to 
make  disbursements  to  students.  The 
institution  must  make  the 
disbursements  as  soon  as 
administratively  feasible  but  no  later 
than  three  business  days  following  the 
date  the  institution  received  those 
funds. 

(3)  Reimbursement  payment  method. 
(i)  To  receive  payment  of  title  IV,  HEA 
program  funds  under  the  reimbursement 
method  an  institution  must  first  make 
disbursements  to  eligible  students 
before  it  submits  a  request  for  cash. 

(ii)  The  amount  of  the  institution's 
request  for  cash  may  not  exceed  the 
amount  of  the  actual  disbursements  the 
institution  made  to  students  included  in 
that  request. 

(iii)  The  Secretary  may  require  the 
institution  to  submit  documentation 
that  each  student  included  in  the 
request  was  eligible  to  receive  and 
received  payment  for  the  title  IV,  HEA 
program  funds  for  which  the  institution 
is  seeking  reimbursement.  The  Secretary 
considers  that  an  institution  has  made 
payments  to  those  students  if  the 
institution  has  either  credited  the 
students'  accounts  or  paid  the  students 
directly  with  its  own  funds. 

(iv)  The  Secretary  approves  the 
amount  of  the  institution's  request  and 


transfers  electronically  that  amount  into 
a  bank  account  designated  by  the 
in.stitution  if  the  Secretary  determines 
that  the  institution — 

(A)  Determined  properly  the 
eligibility  of  each  student  for  title  IV, 
HEA  proCTam  funds; 

(B)  Made  payments  for  the  correct 
amounts  of  title  IV,  HEA  program  funds 
to  the  students  included  in  its  request- 
and 

(C)  Submitted  any  documentation 
required  under  paragraph  (a)(3)(iii)  of 
this  section. 

(b)  Receiving  FFEL  Program  funds.  In 
certifying  a  loan  application  under 
§  682.603  for  a  borrower  who  is  not 
subject  to  the  delayed  disbursement 
provisions  in  §  682.604(c)(5),  an 
institution  may  not  request  that  a  lender 
provide  by  EFT  or  master  check  the  loan 
proceeds  for  that  borrower  earlier  than 
13  days  before  the  first  day  of  a 
student's  period  of  enrolhnent. 
(Authority:  20  U.S.C  1094) 
§668.164    Maintaining  funds 

(a)  General.  (1)  Other  than  for  hjnds 
an  institution  receives  imder  the  FFEL 
programs,  an  institution  must  maintain 
a  bank  account  that  meets  the 
requirements  under  paragraphs  (b)  or  (c) 
of  this  section  into  which  the  Secretary 
transfers  or  the  institution  deposits 
Federal  funds  that  the  institution 
receives  fit)m  the  title  IV,  HEA 
programs.  Except  as  provided  in 
paragraph  (e)  of  this  section,  an 
institution  is  not  required  to  maintain  a 
separate  account  for  title  IV,  HEA 
program  funds. 

(2)(i)  An  institution  must— 

(A)  Notify  the  bank  of  the  accounts 
that  contain  Federal  funds  and  retain  a 
record  of  that  notice  in  its 
recordkeeping  system;  or 

(B)  Ensure  that  the  name  of  the 
account  discloses  clearly  that  Federal 
funds  are  maintained  in  that  account; 
and 

(ii)  File  with  the  appropriate  State  or 
municipal  government  entity  a  UCC-1 
statement  disclosing  that  the  account 
contains  federal  funds  and  maintain  a 
copy  of  that  statement  in  its  records. 

lb)  Interest-bearing  account.  (1) 
Notwithstanding  any  other  requirements 
in  this  section,  an  institution  Uiat 
participates  in  the  Federal  Perkins  Loan 
Program  must  maintain — 

(i)  An  interest-bearing  account  that 
is — 

(A)  Federally  insured;  or 

(B)  Secured  by  collateral  of  value 
reasonably  equivalent  to  the  amount  of 
title  rv,  HEA  program  funds  in  the 
account;  or 

(ii)  An  investment  account  consisting 
predominately  of  low-risk  income- 
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producing  securities,  such  as  obligations 
issued  or  guaranteed  by  the  United 
States. 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section,  for  any  award  year, 
an  institution  must  maintain  an  account 
that  meets  the  requirements  in 
paragraphs  (b)(l)(i)  or  (ii)  of  this  section. 
If  an  institution  maintains  Federal  funds 
in  an  investment  account  as  provided  in 
paragraph  (b)(l)(ii)  of  this  section,  the 
institution  must  maintain  sufficient 
liquidity  in  that  account  to  make 
required  disbursements  to  students. 

(c)  Non-interest-bearing  account.  (1)    • 
For  any  award  year,  an  institution  is  not 
required  to  maintain  an  interest-bearing 
account  if — 

(i)  In  the  prior  award  year,  the 
institution  drew  down  less  than  $3 
million  from  the  title  IV,  HEA  programs; 

(ii)  For  the  total  amount  of  title  IV, 
HEA  program  funds  that  the  institution 
drew  down  in  the  prior  award  year  and 
maintained  in  an  interest-bearing 
account,  the  institution  earned  less  than 
$250  in  interest  on  those  funds:  or 

(ill)  For  the  total  amount  of  title  IV, 
HEA  program  funds  that  the  institution 
draws  down  during  the  award  year,  the 
institution  demonstrates  by  its  cash 
management  practices  that  it  would  not 
earn  over  $250  in  interest  by 
maintaining  those  funds  in  an  interest- 
bearing  account. 

2)  An  institution's  non-interest- 
bearing  account  must  be — 

(i)  Federally  insured;  or 

(ii)  Secured  by  collateral  of  value 
reasonably  equivalent  to  the  amount  of 
title  IV,  HEA  program  funds  in  the 
account. 

(d)  Interest  earnings.  Except  as 
provided  in  paragraphs  (d)(1)  and  (2)  of 
this  section,  an  institution  must  remit  at 
least  annually  to  the  Secretary  the 
interest  or  investment  revenue  earned 
on  title  rv,  HEA  program  funds 
maintained  in  an  interest-bearing  or 
investment  account. 

(1)  Pursuant  to  34  CFR  Part  674,  an 
institution  must  retain  for  the  purposes 
of  the  Federal  Perkins  Loan  Program  all 
interest  or  investment  revenue  earned 
on  Federal  Perkins  Loan  Program  funds 
maintained  in  an  interest-bearing  or 
investment  account. 

(2)  Other  than  interest  or  investment 
revenue  earned  on  Federal  Perkins  Loan 
Program  funds,  an  institution  may  retain 
for  administrative  expense  up  to  S250 
per  year  of  the  interest  or  investment 
revenue  earned  on  title  IV.  HEA 
program  funds  maintained  in  an 
interest-bearing  or  investment  account. 

(e)  Separate  account.  The  Secretary 
may  require  an  institution  to  maintain 
title  IV,  HEA  program  funds,  including 
the  funds  an  institution  maintains  for 
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purposes  of  the  Federal  Perkins  Loan 
Program,  in  a  separate  bank  account  that 
contains  no  other  funds  if  the  Secretary 
determines  that- 

(1)  The  institution's  accounting  and 
internal  control  systems  do  not — 

(i)  Identify  the  cash  balances  of  title 
IV,  HEA  program  funds  maintained  in 
the  institution's  bank  account  as  readily 
as  if  those  funds  were  maintained  for 
each  program  in  a  separate  account;  or 

(ii)  Identify  adequately  the  interest  or 
investment  revenue  earned  on  title  IV, 
HEA  program  funds  maintained  in  its 
bank  account; 

(2)  The  institution's  financial 
records — 

(i)  Are  not  maintained  on  a  current 
basis; 

(ii)  Do  not  reflect  accurately  all  title 
IV,  HEA  program  transactions;  or 

(iii)  Are  not  reconciled  at  least 
monthly;  or 

(3)  The  institution  has  otherwise 
failed  to  comply  with  the  recordkeeping 
and  reporting  requirements  in  subpart  B 
of  this  part  or  in  the  regulations  that 
govern  each  title  IV,  HEA  program  in 
which  the  institution  participates. 

(0  Standard  of  conduct.  An  institution 
must  exercise  the  level  of  care  and 
diligence  required  of  a  fiduciary  with 
regard  to  maintaining  and  investing 
Federal  funds. 

(Authority:  20  U.S.C.  1094) 

§668.165    Disbursing  funds. 

(a)  Method  of  payment.  (1)  An 
institution  must  notify  a  student  or  the 
student's  parent  of  the  amount  of  title 
IV,  HEA  program  funds  the  student  can 
expect  to  receive,  and  how  and  when 
those  funds  will  be  paid. 

(2)  If  the  institution  chooses  to 
disburse  to  the  student  or  the  student's 
parent  by  initiating  an  electronic  funds 
transfer  to  the  bank  account  designated 
by  the  student  or  parent,  as  applicable, 
the  institution  must  obtain 
authorization  from  the  student  or 
parent,  as  applicable,  to  disburse  by  that 
method. 

(3)  An  institution  must  follow  the 
disbursement  procedures  in  §675.16  for 
paying  a  student  his  or  her  wages  under 
the  FWS  Program. 

(b)  Crediting  a  student's  account— {1) 
General.  An  institution  may  disburse  to 
a  student  by  crediting  the  student's 
account.  In  crediting  the  student's 
account  with  title  IV,  HEA  program 
funds,  the  institution  may  apply  those 
funds  only  to  allowable  diarges 
described  under  paragraph  (b)(4)  of  this 
section,  except  that  the  institution  may 
not  apply  the  student's  title  IV,  HEA 
program  funds  to  any  charges  the 
institution  assessed  the  student  in  a 
prior  award  year  or  period  of 


enrollment.  An  institution  must  provide 
written  notification  expeditiously  to  a 
student  or  parent,  as  applicable,  that  the 
institution  has  credited  the  student's 
account  with  Direct  Loan  or  FFEL 
program  funds. 

(2)  Student  account  balances.  Unless 
otherwise  authorized,  by  a  student, 
whenever  an  institution  applies  title  IV, 
HEA  program  funds  to  a  student's 
account  and  determines  that  an  amount 
of  those  funds  exceeds,  or  exceeded,  the 
amount  of  allowable  charges  the 
institution  assesses  the  student,  the 
institution  must  pay  that  balance 
directly  to  the  student  as  soon  as 
possible  but — 

(i)  For  students  enrolled  at  the 
institution  at  any  time  during  the  period 
beginning  July  1, 1995  and  ending  June 
30, 1996,  within  21  days  of  the  later  of— 

(A)  The  date  that  balance  occurs; 

(B)  The  first  day  of  classes  of  a 
payment  period  or  period  of  enrollment, 
as  applicable;  or 

(C)  The  date  the  student  rescinds  his 
or  her  authorization  under  paragraph  (d) 
of  this  section;  and 

(ii)  For  students  enrolled  at  the 
institution  on  or  after  July  1, 1996, 
within  14  days  of  the  later  of  the  events 
described  in  paragraph  (b)(2)(i)  (A),  (B), 
or  (C)  of  this'section. 

(3)  Allowable  charges.  For  the 
purposes  of  this  section,  allowable 
charges  include — 

(i)  Tuition  and  fees; 

(ii)  Board,  if  the  student  contracts 
with  the  institution  for  board; 

(iii)  Room,  if  the  student  contracts 
with  the  institution  for  room;  and 

(iv)  If  an  institution  obtains  the 
student's  or  parent's  authorization 
under  paragraph  (d)  of  this  section — 

(A)  Other  cost-of-attendance  charges, 
as  provided  under  section  472  of  the 
HEA,  included  in  that  authorization; 
and 

(B)  Other  institutional  charges  that  a 
student  incurs  at  his  or  her  discretion. 

(4)  Holding  student  funds,  (i)  Except 
as  provided  in  paragraph  (b)(4)(ii)  of 
this  section,  an  institution,  as  a 
fiduciary  for  the  benefit  of  a  student, 
may  hold  student  funds  from  the  title 
IV,  HEA  programs  in  excess  of 
institutional  charges  included  in 
paragraph  (b)(3)  of  this  section,  if  the 
student  authorizes  the  institution  to 
retain  the  excess  funds  to  assist  the 
student  in  managing  those  funds.  If  an 
institution  chooses  to  hold  excess 
student  funds,  the  institution — 

(A)  Must  identify  the  student  and  the 
amount  of  the  funds  the  institution 
holds  for  that  student  in  a  subsidiary 
ledger  account  designated  for  that 
purpose; 

(B)  Must  maintain,  at  all  times,  cash 
in  its  bank  account  for  an  amount  at 
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least  equal  to  the  amount  of  the  funds 
the  institution  holds  for  the  student;  and 

(C)  May  retain  any  interest  earned  on 
the  student's  funds. 

(ii)  If  the  Secretary  determines  that  an 
institurtion  has  failed  to  meet  the 
standards  of  financial  responsibility 
under  §668.15,  an  institution  may  not 
hold  a  student's  excess  funds  for  this 
purpose. 

(c)  Early  payments.  (1)  An  institution 
may  not  make  a  payment  to  a  student 
for  a  payment  period  or  period  of 
enrollment,  as  applicable,  until  the 
student  is  enrolled  for  classes  for  that 
period. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  the  earliest  an 
institution  may  pay  directly  or  credit 
the  account  of  an  enrolled  student  is  10 
days  before — 

(i)  The  first  day  of  a  payment  period 
or  period  of  enrollment,  as  applicable; 
and 

(ii)  For  second  and  subsequent 
disbursements  of  loan  funds  under  the 
Direct  Loan  and  FFEL  programs,  the 
first  day  of  a  semester,  term,  or  other 
period  of  enrollment  for  which  that 
disbursement  is  intended. 

(3)  Pursuant  to  §  682.604(c)  and 
§  685.303(b)(4),  if  a  student  is  enrolled 
in  the  first  year  of  an  undergraduate 
program  of  study  and  the  student  has 
not  previously  received  an  FFEL  or 
Direct  Loan  Program  loan,  the 
institution  may  not  release  to  the 
student  for  endorsement  the  first 
installment  of  his  or  her  FFEL  or  Direct 
Loan  Program  loan,  as  applicable,  until 
30  days  after  the  first  day  of  the 
student's  classes. 

(d)  Student  authorization.  (1)  An 
institution  must  obtain  from  a  student 
or  parent,  as  applicable,  written 
authorization  allowing  the  institution 
to — 

(i)  Disburse  title  IV,  HEA  program 
funds  by  initiating  an  electronic  funds 
transfer  as  provided  in  paragraph  (b)(2) 
of  this  section; 

(ii)  U«e  the  student's  or  parent's  title 
IV.  HEA  program  funds  to  pay  for  other 
chai^ges  as  provided  in  paragraph 
(b)(3)(iv)  of  this  section;  or 

(iii)  Hold  excess  student  funds  under 
paragraph  (c)  of  this  section. 

(2)  In  obtaining  authorization  for  any 
of  these  activities,  an  institution— 

(i)  May  not  require  the  student  or 
parent  to  provide  that  authorization; 
and 

(ii)  Must  allow  the  student  or  parent 
to  rescind  that  atrthorization  at  any 
time. 

(3)  The  authorization  granted  to  an 
institution  is  valid  for  the  award  year  or 
period  of  enrollment  in  which  the 
institutiffli  obtains  that  authorization. 


The  Secretary  considers  that  initial 
authorization  to  continue  to  be  valid 
provided  that  the  institution  notifies  the 
student  or  parent  of  the  provisions 
regarding  the  student's  or  parent's 
current  authorization  prior  to 
conducting  any  of  the  activities  that 
require  that  authorization  for  any 
subsequent  award  year  or  period  of 
enrollment.  The  institution's  notice  to 
the  student  or  parent  must— 

(i)  In  a  plain  and  conspicuous 
manner,  explain  those  provisions, 
including  an  explanation  regarding  any 
interest  that  the  institution  earns  on  the 
student's  funds  and  whether  the 
institution  will  provide  that  interest  to 
the  student;  and 

(ii)  Provide  the  student  or  parent  with 
the  opportunity  to  cancel  or  modify 
those  provisions. 

(Authority:  20  U.S.C.  1094) 

§668.166    Excess  cash. 

(a)  General.  The  Secretary  considers 
excess  cash  to  be  any  amount  of  title  IV, 
HEA  program  funds,  other  than  FFEL  or 
Federal  Perkins  Loan  Program  funds, 
that  an  institution  does  not  disburse  to 
students  by  the  end  of  the  third  business 
day  following  the  date  the  institution 
received  those  funds.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  institution  must  return 
promptly  to  the  Secretary  any  amount  of 
excess  cash  in  its  account. 

(b)  Excess  cash  tolerances.  (1)  If  an 
institution  draws  down  title  IV,  HEA 
program  funds  in  excess  of  its 
immediate  cash  needs,  the  institution 
may  maintain  the  excess  cash  balance  in 
the  account  the  institution  established 
under  §  668.164  only  if^ 

(i)  In  the  award  year  preceding  that 
drawdown,  the  amount  of  that  excess 
cash  balance  is  less  than — 

(A)  For  a  period  of  peak  enrolhnent  at 
the  institution  during  which  that 
drawdown  occurs,  three  percent  of  its 
total  prior-year  drawdowTis;  or 

(B)  For  any  other  period,  one  percent 
of  its  total  prior-year  drawdovras;  and 

(ii)  Within  the  next  seven  days,  the 
institution  eliminates  its  excess  cash 
balance  by  disbursing  title  IV,  HEA 
program  funds  to  students  for  at  least 
the  amount  of  that  balance. 

(2)  For  the  purposes  of  this  section,  a 
period  of  peak  enrollment  at  an 
institution  occurs  when  at  least  25 
percent  of  the  institution's  students  start 
classes  during  a  given  30-day  period. 
For  any  award  year,  an  institution 
calculates  the  percentage  of  students 
who  started  classes  during  a  given  30- 
day  period  by— 

(i)  For  the  prior  award  year  in  which 
the  30-day  period  began,  determining 


the  number  of  students  who  started 
classes  during  that  period; 

(ii)  Determining  the  total  number  of 
students  who  started  classes  during  the 
entire  award  year  uBed  in  paragraDh 
(b)(2)(i)  of  this  section; 

(iii)  Dividing  the  number  of  students 
in  paragraph  (b)(2)(i)  of  this  section  by 
the  number  of  students  in  paragraph 
(b)(2)(ii)  of  this  section;  and 

(iv)  Muhiplying  the  result  obtained  in 
paragraph  (b)(2)(iii)  of  this  section  by 
100.  ^ 

(3)  For  the  purpose  of  determining  the 
total  amount  of  title  IV,  HEA  program 
funds  under  paragraph  (b)(l)(i)  of  this 
section,  an  institution  that  participates 
in  the  Direct  Loan  Program  may  include, 
for  the  latest  year  for  which  the 
Secretary  has  complete  data,  the  total 
amount  of  loans  guaranteed  under  the 
FFEL  Program  for  students  attending  the 
institution  during  that  year. 

(c)  Consequences  for  maintaining 
excess  cash  balances.  (1)  If  the  Secretary 
finds  that  an  institution  maintains  in  its 
account  excess  cash  balances  greater 
than  those  allowed  under  paragraph  (b) 
of  this  section,  the  Secretary— 

(i)  As  provided  in  paragraph  (c)(2)  of 
this  section,  requires  the  institution  to 
reimburse  the  Secretary  for  the  costs  the 
Secretary  deems  to  have  incurred  in 
making  those  excess  funds  available  to 
the  institution;  and 

(ii)  May  initiate  a  proceeding  to  fine, 
limit,  suspend,  or  terminate  the 
institution's  participation  in  one  or 
more  title  IV,  HEA  programs  under 
subpart  G  of  this  part. 

(2)  For  the  purposes  of  this  section, 
upon  a  finding  that  an  institution  has 
maintained  excess  cash,  the  Secretary— 

(i)  Considers  the  institution  to  have 
issued  a  check  to  a  student  on  the  date 
that  the  check  cleared  the  institution's 
bank  account,  unless  the  institution 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  it  issued  the  check  shortly 
after  the  institution  wrote  the  cheeky 
and 

(ii)  Calculates,  or  requires  the 
institution  to  calculate,  a  liability  for 
maintaining  excess  cash  balances  in 
accordance  with  procedures  established 
by  the  Secretary.  Under  those 
procedures,  the  Secretary  assesses  a 
liability  that  is  equal  to  the  difference 
between  the  earnings  that  the  excess 
cash  balances  would  have  yielded  if 
invested  under  the  applicable  current 
value  of  funds  rate  and  the  actual 
interest  earned  on  those  balances.  The 
current  value  of  funds  rate  is  an  annual 
percentage  rate,  published  in  a  Treasury 
Financial  Manual  (TFM)  bulletin,  that 
reflects  the  current  value  of  funds  to  the 
Department  of  Treasxiry  based  on  certain 
investment  rates.  The  current  value  of 
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funds  rate  is  computed  each  year  by 
averaging  investment  rates  for  the  12- 
month  period  ending  every  September. 
The  TFM  bulletin  is  published  annually 
by  the  Department  of  Treasury.  Each 
annual  bulletin  identiHes  the  current 
value  of  funds  rate  and  the  effective  date 
of  that  rate. 

(Authority:  20  U.S.C  1094) 

PART  674— FEDERAL  PERKINS  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  674 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087aa-1087hh  and 
20  U.S.C  421-429,  unless  otherwise  noted. 

2.  Section  674.16  is  amended  by 
revising  paragraph  (d)  and  by  revising 
paragraph  (e)  to  read  as  follows: 

$  674.1 6    Making  and  disbursing  loans. 

*  •        •        •        • 

(d)  The  institution  shall  disburse 
funds  to  a  student  or  the  student's 
account  in  accordance  with  the 
provisions  of  §  668.165. 

(e)  The  institution  shall  advance 
funds  to  a  student  in  accordance  with 
the  provisions  of  §  668.165. 

•  •        *        •        • 

3.  Section  674.19  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

i  674.19    Fiscal  procedures  and  records. 

***** 

(b)  Account  for  Perkins  Loan  Fund. 
An  institution  shall  maintain  the  funds 
it  receives  under  this  part  in  accordance 
with  the  requirements  in  §  668.164. 


PART  675— FEDERAL  WORK-STUDY 
PROGRAM 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2571-2756b.  unless 
otherwise  noted. 

2.  Section  675.19  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

S  675.19    Fiscal  procedures  and  records. 

(a)*  *  * 

(3)  An  institution  shall  maintain 
funds  received  under  this  part  in 
accordance  with  the  requirements  in 
§668.164. 


PART  676— FEDERAL 
SUPPLEMENTAL  EDUCATIONAL 
OPPORTUNITY  GRANT  PROGRAM 

1.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1070b-1070b-3. 
unless  otherwise  noted. . 


2.  Section  676.16  is  amended  by 
removing  paragraph  (d),  redesignating 
paragraphs  (e),  (f),  (g),  and  (h)  as 
paragraphs  (d),  (e),  (f),  and  (g) 
respectively,  and  revising  paragraph  (c) 
to  read  as  follows: 

§  676. 1 6    Payment  of  an  SEOG. 

•         *         •        •        • 

(c)  An  institution  shall  disburse  funds 
to  a  student  or  the  student's  account  in 
accordance  with  the  provisions  in 
§668.165. 


§676.19    [Amended] 

3.  Section  676.19  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

***** 

(a)*   *  • 

(2)  An  institution  shall  maintain 
funds  received  under  this  part  in 
accordance  with  the  requirements  in 
§668.164. 


PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFELJ  PROGRAM 

1.  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1071  to  1087-2. 
unless  otherwise  noted. 

2.  Section  682.603  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§  682.603    Certilication  liy  a  participating 
school  In  connection  with  a  loan 
application. 


(h)  Pursuant  to  paragraph  (b)(5)  of  this 
section,  a  school  may  not  request  the 
disbursement  of  loan  proceeds — 

(1)  For  a  FFEL  loan  disbursed  by  EFT 
or  by  master  check  to  a  borrower  who 
is  not  subject  to  paragraph  (h)(2)  of  this 
section,  earlier  than  the  13th  day  before 
the  first  day  of  the  student's  period  of 
enrollment:  and 

(2)  For  a  borrower  who  is  enrolled  in 
the  first  year  of  an  undergraduate 
program  of  study  and  who  has  not 
previously  received  a  Stafford  or  SLS 
loan,  earlier  than  the  24th  day  of  the 
student's  period  of  enrollment. 

3.  Section  682.604  is  amended  by 
revising  paragraph  (c)(2)(ii)(B);  by 
revising  paragraph  (c)(3)(ii);  by  revising 
paragraphs  (d)(l)(i)  and  (ii)(A);  and  by 
revising  the  last  sentence  of  paragraph 
(d)(l)(ii](B)  to  read  as  follows. 

§  682.604    Processing  the  borrower's  loan 
proceeds  and  counseling  borrowers. 

***** 

(c)*  •  * 
(2)  •   *  • 
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(ii)*  *  • 

(B)  Obtain  the  student  borrower's 
endorsement  on  the  check,  endorse  the 
check  on  its  own  behalf  and,  after  the 
student  has  registered,  credit  the 
student's  account,  in  accordance  with 
paragraph  (d)(1)  of  this  section,  and 
deliver  the  remaining  loan  proceeds  to 
the  student,  as  specified  in 
§668.165(b)(2}. 

(3)*   •  * 

(ii)  Credit  the  student's  account  in 
accordance  with  paragraph  (d)(1)  of  this 
section,  notify  the  student  or  parent 
borrower  in  writing  that  it  has  so 
credited  that  account,  and  deliver  to  the 
student  or  parent  borrower  the 
remaining  loan  proceeds,  subject  to 
paragraph  (d)(2)  of  this  section,  not  later 
than — 

(A)  In  the  case  of  a  PLUS  loan,  45 
days  after  the  school's  receipt  of  the 
funds;  and 

(B)  In  the  case  of  a  Stafford  loan,  the 
timeframe  specified  in  668.165(b)(2). 

(d)*  •  • 

(l)(i)  For  purposes  of  paragraphs 
(c)(2)(ii)(B)  and  (c)(3)(ii)  of  this  section, 
a  school  may  not  credit  a  registered 
student's  account  earlier  than  the  period 
specified  in  §  668.165(c)(2). 

(ii)(A)  The  school  may  credit  a 
registered  student's  accoimt  with  only 
those  loan  proceeds  covering  costs 
specified  in  §  668.165(b)(2). 

(B)  ■  *  *  The  school  shall  maintain 
these  funds,  as  provided  in 
§  668.165(b)(4). 


PART  69a-FEDERAL  PELL  GRANT 
PROGRAM 

1.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1070a  through  1070a- 
6,  unless  otherwise  noted. 

2.  Section  690.78  is  amended  by 
revising  paragraph  (a),  and  by  removing 
paragraph  (b).  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (b)  ■ 
and  (c),  respectively,  and  by  revising 
redesignated  paragraph  (c)(1)  to  read  as 
follows: 

§  690.78    IMethod  of  disbursement— by 
check  or  credit  to  a  student's  account 

(a)  An  institution  shall  disburse  funds 
to  a  student  or  the  student's  account  in 
accordance  with  the  provisions  in 
§668.165. 
•        *        «        •        • 

(c)(1)  An  institution  that  intends  to 
pay  a  student  directly  must  notify  the 
student  in  accordance  with  §  668.165(a). 

***** 

3.  Section  690.81  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§690J1    Fiscal  control  and  fund 
accounting  procedures. 

***** 

(b)  An  institution  shall  maintain 
funds  received  under  this  part  in 
accordance  with  the  requirements  in 
§668.164. 


AppeBdix-Aaalysis  of  Comments  and 
Changes 

(Note;  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations.) 

Section  668. 1 61    Scope  and  Purpose 

Comments:  Many  commenters 
supported  the  Secretary's  decision  to 
consolidate,  codify,  and  make  uniform 
the  cash  management  pohcies  and 
procedures  luider  which  an  institution 
requests,  maintains,  and  disburses  title 
IV,  HEA  program  funds.  A  few 
commenters  believed  that  the  proposed 
consolidation  of  cash  management 
policies  and  procedures  would  create 
confusion  rather  than  clarify  those 
policies  and  procedures  because  the 
consolidation  was  incomplete-Some  of 
these  commenters  suggested  that  to 
facibtatean  institution's  compliance 
with  all  of  the  cash  management 
policies  and  procedures,  the  Secretary 
should  reference  in  final  regulaticms  the 
other  unconsolicbted  policies  and 
procedures  contained  in  each  of  the  title 
IV,  HEA  program  rejgulations. 

Commenters  writing  on  behalf  of 
student  legal  services  organizations 
supported  the  Secretary's  stated  goals, 
but  urged  the  Secretary  to  incorporate  in 
final  regulations  the  following 
additional  goals: 

(1)  The  promotion  of  program 
integrity;  and 

(2}  The  mitigation  of  costs  that  accrue 
to  a  student  when  title  IV,  HEA  program 
loan  funds  are  held  by  an  institution 
and  not  made  available  timely  to 
borrowers. 

Discussion:  As  noted  in  the  NPRM 
and  discussed  more  fiilly  under  the 
heading  SUPPLEMENTARY  INFORMATION, 
the  Secretary  has  amended  each  of  the 
title  IV,  HEA  program  regulations  to 
conform  with  the  rules  and  procedures 
under  these  regulations.  Although  the 
Secretary  agrees  that  it  is  preferable  to 
consolidate  and  make  uniform  all  of  the 
cash  management  rules  and  procedures 
now  contained  in  the  title  IV,  HEA 
program  regulations,  the  Secretary  chose 
to  consolidate  and  make  uniftNin  the 
requirements  only  in  those  areas  where 
there  is  much  commonality  among  all 
the  title  IV,  HEA  programs.  The 
Secretary  notes  that  other  cash 
management  provisicms  pertain  mostly 
to  the  areas  of  fiscal  control,  accounting 
and  pro-am  reporting  requirements. 


The  Secretary  believes  that  the 
commenter's  first  goal,  to  promote 
program  integrity,  is  accomplished  by 
these  regulations.  The  Secretary  agrees 
to  incorporate  the  second  goal  suggested 
by  the  last  commenters,  to  minimize  the 
costs  that  accrue  to  students  under  the 
title  rv,  HEA  loan  programs,  because 
this  goal  is  in  keeping  with  the 
Secretary's  stated  objective  of  promoting 
sound  cash  management  practices. 
Moreover,  this  goal  is  consonant  with  an 
institution's  fiduciary  responsibility  to 
hold  in  trust  for  the  benefit  of  a  student 
or  the  Secretary  any  funds  the 
institution  receives  under  the  title  IV, 
HEA  programs. 

Changes:  Section  668.161(a)  is  revised 
to  (1)  articulate  the  objectives  stated  by 
the  Secretary  in  the  NPRM  that  the 
purpose  of  these  regulations  is  to 
promote  sound  cash  management 
practices  by  institutions  and  to 
minimize  the  financing  costs  to  the 
Federal  government  of  making  available 
title  IV,  HEA  program  funds  to  students 
and  institutions,  and  (2)  include  the 
objective  suggested  by  the  % 
commenters — to  minimize  the  costs  that 
accrue  to  students  under  the  title  rv, 
HEA  loan  programs. 

Section  668.162    Definitions 
Credit  an  Account 

Comments:  Several  commenters 
supported  the  [Htiposed  definition  for 
crediting  an  account.  A  fiew  commenters 
urged  the  Secretary  to  clarify  in  final 
regulations  that  listing  a  student's 
"estimated  financial  assistance"  on  his  ' 
or  her  bill  is  not  the  same  as  crediting 
the  student's  account.  One  commenter 
suggested  that  the  Secretary  clarify  the 
meaning  of  the  term  "account"  in  each 
section  where  that  term  is  used.  One 
commenter  believed  this  de^nitioo 
should  indicate  that  the  payment  of  title 
rv.  HEA  program  funds  is  considered  to 
be  credited  to  the  student's  account  only 
after  the  funds  have  been  drawn  down. 

Discussion:  An  in^tution  may 
disburse  funds  to  a  student  by  crediting 
his  or  her  account.  In  the  context  of 
these  regulations,  a  student's  account 
may  be  any  recordkeeping  system  that 
an  institution  uses  to  post  institutional 
charges  and  payments  of  title  IV,  HEA 
program  funds.  Unless  an  instituti(Ki 
has  posted  a  peym^it  to  the  student's 
account  the  institution's  bill  to  the 
student  may  merely  indicate  his  or  her 
"estimated  financial  assistance." 
Similarly,  with  respect  to  the  issue 
presented  by  the  Isot  commenter,  for  an 
institution  that  estabUshes  a  receivable 
for  a  student's  title  IV,  HEA  program 
funds  by  making  an  accounting  entry  for 
those  fimds.  the  Secretary  considers  the 


di^ursement  to  occur  on  the  date  that 
the  institution  makes  the  payment  or 
credits  the  student's  account  with  the 
title  IV,  HEA  program  funds  that  the 
institution  drew  down  or  will  draw 
down  for  that  purpose. 
Changes:  None. 

Issue  Checks 

Comments:  Commenters  writing  on 
behalf  of  student  legal  services 
organizations  contend  that  it  has  been 
common  for  certain  institutions  to  write 
checks  but  not  deliver,  or  deliver 
belatedly,  those  checks  to  students.  The 
commenters  expressed  concern  that  the 
proposed  definition  of  issue  checks 
leaves  leeway  for  an  unscrupulous 
institution  to  delay  delivery  of  the  check 
to  a  student.  The  commenters  suggested 
that  at  the  very  least  the  Secretary 
should  in  the  preamble  to  the  final 
regulations  clarify  the  meaning  of  the 
phrase  "release,  distribute,  or  make 
available"  to  mean  that  an  institution 
must  mail  a  check  to  a  student  or  notify 
the  student  by  some  expeditious  means 
that  the  check  is  available  and  may  be 
picked  up  immediately  by  the  student. 

One  commenter  recommended  that 
the  Secretary  provide  guidance  relating 
to  the  use  of  the  term  issue  checks  as 
that  term  is  used  in  the  excess  cash 
section  of  these  regulations. 

Discussion:  The  Secretary  considers  a 
check  to  be  issued  if  it  is  released, 
distributed,  or  made  available  along  the 
lines  suggested  by  the  commenters.  The 
reader  is  referred  to  the  discussion 
under  the  heading  Excess  cash  few  nwre 
information  r^arding  the  term  issue 
checks. 

Changes:  The  definition  of  issue 
checks  is  clarified  to  provide  that  an 
institution  issues  a  check  by  (1)  mailing 
the  check  to  a  student  or  parent,  or  (2) 
notifying  the  student  or  parent 
expeditiously  that  the  check  is  available 
on  demand  for  immediate  pickup. 

Section  668. 1 63    Requesting  Funds 

Comments:  One  commenter  requested 
that  the  Secretary  specify  in  final 
regulations  the  requirements  for 
institutions  that  draw  do%vn  title  IV, 
HEA  program  funds  through  FEDWIRE. 
Two  commenters  questioned  the 
reliability  of  the  ACH/EFT  (Automated 
Clearing  House/Electronic  Funds 
Transfer)  payment  system. 

A  few  commenters  believed  that  the 
3-day  immediate  need  standard  would 
be  onerous  and  unworkable  in  view  of 
the  excess  cash  provisions  in  §  66a  166 
under  which  the  Secretary  considers  an 
institution  to  have  issued  a  check  on  the 
date  the  check  cleared  the  institution's 
bank  accotuit.  These  commenters  argued 
that  a  five-day  immediate-need  standard 
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would  be  more  reasonable  because  an 
institution  has  no  control  over  when  a 
student  cashes  his  or  her  check.  Another 
commenter  suggested  a  15-day 
immediate-need  standard. 

One  commenter  requested 
clariflcation  regarding  the  concept  of 
immediate  need  with  respect  to  making 
draws  against  the  Federal  capital 
contributions  (FCC)  for  the  Federal 
Perkins  Loan  Program. 

In  view  of  the  use  of  electronic  funds 
transfers  (EFT)  under  which  a  student 
borrower  would  not  be  required  to 
endorse  a  loan  check,  commenters 
representing  student  legal  services 
organizations  urged  the  Secretary  to 
establish  disbursement  procedures  that 
would  ensure  that  a  student  has 
adequate  control  over  his  or  her  student 
aid  hinds.  The  commenters  were 
concerned  that  a  borrower  not  incur 
excessive  interest  charges  for  the  time 
that  an  institution  used  his  or  her  loan 
proceeds,  particularly  with  regard  to 
unsubsidized  loans. 

Discussion:  Under  current 
departmental  procedures,  an  institution 
that  draws  down  funds  through 
FEDWIRE  must  use  those  funds  within 
one  business  day  following  its  receipt  of 
those  funds.  The  Secretary  wishes  to 
clarify  that  under  these  regulations  an 
institution  must  disburse  title  IV,  HEA 
program  funds  within  three  business 
days  following  the  date  that  the 
institution  received  the  funds, 
regardless  of  whether  the  institution 
drew  down  those  funds  through 
FEDWIRE  or  under  the  ACH/EFT 
system.  In  addition,  the  Secretary 
reiterates  that  the  Department  is  able  to 
transfer  funds  electronically  to  an 
institution  quickly  and  reliably. 

The  Secretary  disagrees  with  the 
commenters  who  suggested  extending 
the  three-day  immediate-need  standard 
to  five  or  15  days  to  allow  for  the 
clearance  of  checks.  The  clearance 
pattern  of  checks  issued  by  an 
institution  has  no  bearing  on  an 
institution's  determination  of  its 
immediate  cash  needs.  Under  the 
immediate-need  concept,  an  institution 
draws  down  only  that  amount  of  cash 
that  it  needs  to  make  disbursements  to 
students  within  a  specified  time.  As 
long  as  an  institution  makes  the 
disbursements  within  that  time, 
including  making  disbursements  by 
issuing  checks  properly,  the  institution 
has  satisfied  the  immediate-need 
standard  regardless  of  when  its  students 
cashed  the  checks  after  receiving  the 
checks.  The  reader  is  referred  to  the 
discussion  under  the  heading  Excess 
cash  for  more  information  regarding  the 
issuance  of  checks. 


The  Secretary  wishes  to  make  clear 
that  the  concept  of  immediate  need  also 
applies  to  draws  of  Federal  capital 
under  the  Federal  Perkins  Loan 
Program.  Thus,  before  making  a  draw  of 
Federal  capital  an  institution  must 
determine  whether  the  cash  in  its 
Federal  Perkins  Loan  Fund  is  sufficient 
to  meet  its  immediate  loan 
disbursement  and  administrative  needs. 
The  Secretary  recognizes  that  this  may 
be  difficult  for  an  institution  to 
accomplish  because  student  loan 
repayments,  the  cost  of  collection 
activities,  and  the  cost  of  other 
administrative  actions  afliect  the  amount 
of  cash  in  the  Fund.  Nevertheless,  an 
institution  must  view  its  allocation  of 
Federal  capital  as  it  views  its 
authorizations  for  other  title  IV,  HEA 
programs  and  make  draws  on  that 
allocation  only  to  meet  its  immediate 
Federal  Perkins  Loan  cash  needs. 

Finally,  the  Secretary  agrees  that 
borrowers  should  not  incur  unnecessary 
interest  costs  on  loan  funds,  particularly 
during  the  periods  that  those  funds  are 
held  or  otherwise  used  by  an  institution. 
If  a  lender  provides  by  EFT  or 
mastercheck  loan  fluids  to  an  institution 
well  ahead  of  the  time  that  the 
institution  needs  the  funds  to  make 
disbursements  to  loan  borrowers,  an 
institution  may  earn  and  retain  interest 
on  those  funds.  Under  the  unsubsidized 
loan  programs,  a  borrower  incurs 
interest  costs  from  the  date  the  lender 
disbursed  the  funds  to  the  institution 
even  though  the  borrower  does  not 
benefit  from  that  early  disbursement 
until  he  or  she  receives  those  loan 
funds. 

Changes:  Section  668.163  is  revised  to 
provide  that  under  §  682.603,  in 
certifying  a  loan  application  for  a 
borrower  who  is  not  subject  to  the 
delayed  disbursement  provisions  in 
§  682.604(cK5),  an  institution  may  not 
request  that  a  lender  provide  by  EFT  or 
master  check  the  loan  proceeds  for  the 
borrower  earUer  than  13  days  before  the 
first  day  of  a  student's  period  of 
enrollment.  The  Secretarj'  adds  this 
provision  to  minimize  the  interest  costs 
incurred  by  a  borrower  during  the 
period  in  which  the  borrower  does  not 
benefit  from  the  receipt  of  loan  funds. 
The  selection  of  13  days  is  consistent 
with  the  number  of  days  that  an 
institution  may  request  and  disburse 
funds  that  it  receives  from  the  Secretary 
by  EFT  under  all  of  the  other  title  IV, 
HEA  programs. 

Comments:  Several  commenters  urged 
the  Secretary  to  specify  in  final 
regulations  the  criteria  the  Secretary 
considers  in  determining  whether  to 
place  an  institution  on  the 
reimbursement  payment  method,  and  to 


detail  the  procedures  under  which  (1) 
an  institution  may  appeal  the 
Secretary's  determination,  and  (2)  the 
Secretary  approves  an  institution's 
reimbursement  request,  including  the 
length  of  time  the  Secretary  takes  in 
approving  all  or  part  of  that  request. 

Discussion:  The  Secretary  places  an 
institution  on  the  reimbursement 
payment  method  when  the  Secretary 
determines  that  there  is  a  heightened 
need  to  monitor  Federal  funds  or  when 
other  reasons  exist  to  recover  program 
liabilities  through  administrative  offset. 
The  Secretary  has  sole  discretion  in 
making  that  determination  and  makes 
that  determination  on  a  case-by-case 
basis.  In  addition,  the  Secretary  reserxes 
the  authority  to  require  an  institution  to 
submit  any  documentation  the  Secretary 
deems  appropriate  in  determining 
whether  to  approve  an  institution's 
reimbursement  request. 

Changes:  None. 

Section  668.164  Maintaining  Funds. 

Comments:  For  the  following  reasons 
commenters  writing  on  behalf  of 
institutions  and  higher  education 
organizations  suggested  that  the 
Secretary  adopt  the  current  Federal 
Perkins  Loan  program  bank  account 
provisions  under  which  an  institution  is 
required  to  either  notify  its  bank  of  the 
accounts  that  contain  Federal  funds  or 
ensure  that  the  name  of  the  account 
discloses  clearly  that  Federal  fUnds  are 
deposited  into  that  account.  First,  the 
commenters  noted  that  existing  State 
laws  may  prevent  some  public 
institutions  from  complying  with  the 
requirement  that  the  word  "Federal"  be 
included  in  the  name  of  their  bank 
accounts.  Second,  the  commenters 
believed  that  either  of  the  proposed 
requirements  would  be  adequate  for 
Federal  purposes. 

Another  commenter  believed  that 
both  requirements  were  necessary  to 
safeguard  adequately  against  the 
possibility  of  erroneous  levies  on  an 
institution's  accoimt. 

A  few  commenters  urged  the 
Secretary  to  explain  the  purpose  of  the 
proposed  requirement. 

Discussion:  In  proposing  that  an 
institution  comply  with  both  of  these 
requirements,  the  Secretary  sought  to 
safeguard  Federal  funds  by  alerting 
potential  creditors  of  the  institution  that 
Federal  funds  are  contained  in  the 
institution's  bank  account.  In  the  past, 
some  institutions  have  used  Federal 
funds  to  secure  credit  or  obtain  a  loan 
by  misrepresenting  to  a  creditor  that  the 
funds  in  their  Federal  accounts  were  the 
institutions'  own  funds. 

In  view  of  the  pubHc  comment,  the 
Secretary  believes  the  goal  of 
safeguarding  Federal  funds  is  equally 


accomplished  by  providing  that  an 
institution  comply  with  either  of  the 
proposed  measures  provided  that  the 
institution  also  files  with  the 
appropriate  State  or  municipal 
government  entity  a  UCC-1  statement 
disclosing  that  the  account  contains 
Federal  funds.  An  institution  may 
satisfy  the  requirement  of  notifying  its 
bank  of  the  accounts  that  contain 
Federal  funds  by  submitting  to  the  bank 
a  copy  of  the  UCC-1  statement  that  the 
institution  files  with  the  appropriate 
State  or  municipal  government  entity. 

Changes:  Section  668.164(a)(2)  is 
revised  to  provide  that  an  institution  (1) 
may  either  notify  its  bank  of  the 
accounts  that  contain  Federal  funds  or 
ensure  that  the  name  of  the  account 
discloses  clearly  that  Federal  funds  are 
maintained  in  that  account,  and  (2) 
except  as  may  be  prohibited  by  State 
law,  must  file  with  the  appropriate  State 
or  municipal  government  entity  a 
UCC-1  form. 

Comments:  A  few  commenters  writing 
on  behalf  of  institutions  and  higher 
education  organizations  opined  that  the 
interest-bearing  account  requirements 
would  not  only  prohibit  an  institution 
from  commingling  Federal  funds  with 
funds  the  institution  maintains  in 
higher-paying  investment  accounts  but 
would  also  force  an  institution  to 
establish  separate  accounts  for  Perkins 
and  non-Perkins  related  funds.  The 
commenters  beUeved  that  for  an 
institution  to  comply  with  the  proposed 
requirements,  the  institution  would 
have  to  establish  a  vast  array  of  parallel 
FDIC  accounts  that  would  increase 
greatly  the  costs  of  maintaining  Federal 
funds  while  only  marginally  reducing 
the  Federal  risk.  Therefore  these 
commenters,  as  well  as  other 
commenters,  suggested  that  the 
Secretary  include  as  an  option  the 
cuirent  Perkins  loan  requirements  under 
which  an  institution  may  maintain 
Federal  funds  in  an  investment  account 
that  consists  predominately  of  low-risk 
income  producing  securities. 

Commenters  writing  on  behalf  of     • 
business  officers  stated  that  most 
colleges  and  universities  pool  their 
operating  funds  in  a  single  investment 
account  that  is  often  not  a  federally 
insured  bank  account  because  (1)  the 
amounts  involved  far  exceed  FDIC 
insurance  limits,  and  (2)  the  rate  of 
return  is  much  higher  on  investment 
opportunities.  In  addition,  these 
commenters  believed  that  the  Secretary 
should  allow  an  institution  that 
commingles  Federal  funds  with  its  own 
funds  in  a  pooled  investment  account  to 
allocate  to  the  various  fund  components 
the  interest  or  investment  revenue 
earned  on  the  pooled  funds,  instead  of 


requiring  the  institution  to  determine 
the  actual  interest  earned  on  the 
Federal-funds  component.  Further,  the 
commenters  opined  that  an  institution 
would  be  forced  to  establish  a  separate 
account  for  title  IV,  HEA  program  funds 
because  it  will  be  difficult  for  the 
institution  to  comply  with  the  entire  set 
of  proposed  requirements  that  its  bank 
account  contain  the  word  "Federal", 
that  it  be  federally  insured,  and  that  the 
institution  be  able  to  account  for  the 
actual  interest  earned  on  Federal  funds 
if  those  funds  are  commingled  with  the 
institution's  owti  funds.  Moreover,  these 
commenters  argued  that  an  institution 
that  uses  only  its  own  funds  to  make 
disbursements  to  students  prior  to 
drawing  down  the  equivalent  amount  of 
title  IV,  HEA  program  funds  should  not 
have  to  comply  with  these  requirements 
because  the  funds  that  the  institution 
ultimately  draws  down  lose  their 
"character"  as  Federal  funds  when  they 
are  received  by  the  institution. 

Still  other  commenters  recommended 
the  Federal  Perkins  Loan  Program 
investment  account  option,  arguing  that 
Federal  funds  maintained  in  such  an 
account  would  provide  the  Secretary 
greater  security  than  if  the  funds  were 
maintained  in  an  FDIC  account.  The 
Federal  funds  would,  in  effect,  be 
secured  by  no-risk  U.S.  Treasury 
obligations. 

One  commenter  suggested  that  after 
one  year  the  Secretary  revisit  the 
interest-bearing  account  provisions  to 
determine  if  the  cost  to  institutions  of 
carrying  out  these  provisions  justify  the 
stated  savings  to  the  government  and 
whether  the  $250  administrative  cost 
allowance  is  sufficient  to  cover  the  costs 
to  institutions  of  carrying  out  these 
provisions.  A  few  other  commenters 
believed  that  the  $250  allowance  was 
too  low  to  cover  an  institution's 
administrative  expenses  and  suggested 
that  the  Secretary  allow  an  institution  to 
maintain  up  to  one  percent  of  the 
interest  calculated  on  its  annual 
drawdowns  or  15  percent  of  the  interest 
earned.  One  commenter  believed  that 
the  proposed  allowance  would  be 
sufficient  to  absorb  bank  fees  because 
most  institutions  would  be  able  to  avoid 
monthly  service  charges  by  informing 
their  banks  that  the  interest-bearing 
account  contained  Federal  funds. 

A  few  commenters  agreed  with  the 
proposed  requirement  that  an 
institution  maintain  a  interest-bearing 
account  where  the  institution's  prior 
year  draws  of  Federal  funds  exceeded 
$1  miUion.  Other  commenters  believed 
that  the  proposed  threshold  was  too  low 
and  would  impose  financial  and 
administrative  burdens  on  small 
institutions  or  on  institutions  that  draw 
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dowm  title  IV,  HEA  program  funds  only 
after  making  disbursements  to  students. 
These  commenters  suggested  that  the 
Secretary  raise  the  threshold  or  establish 
another  measurement  for  requring 
institutions  to  maintain  interest-bearing 
accounts,  such  as  average  monthly 
account  balances. 

Discussion:  The  Secretary 
acknowledges  that  while  the  interest 
earned  on  title  IV.  HEA  program  funds 
maintained  in  investment  accounts  will 
offset  to  a  greater  degree  the  costs  to  the 
Federal  government  of  making  the  funds 
available  than  if  the  funds  were 
maintained  in  an  interest-bearing 
account,  the  Secretary  believes  that  the 
investment-account-interest  benefit  is  of 
secondary  importance.  In  proposing  the 
requirement  that  an  institution  maintain 
a  Federally  insured  interest-bearing 
account,  the  Secretary  intended 
primarily  to  ensure  the  safety  and 
liquidity  of  the  title  IV,  HEA  program 
funds  maintained  temporarily  in  that 
account.  The  Secretary  believes  strongly 
that  an  institution  must  not  place  ii. 
jeopardy  title  IV,  HEA  program  hinds  by 
maintaining  the  funds  in  high-risk, 
albeit  high-yielding,  investment 
accounts — program  funds  must  only  be 
drawn  down  pending  immediate 
disbursement  to  students.  However,  the 
Secretary  finds  compelling  the  argument 
that  Federal  funds  maintained  in  a  low- 
risk  investment  account  secured  by  U.S. 
Treasur>'  obligations  will  provide 
greater  security  than  if  the  funds  were 
maintained  in  a  Federally  insured  bank 
account,  provided  that  an  institution 
maintains  sufficient  liquidity  in  that 
investment  account  to  make  required 
disbursements  to  students. 

The  Secretary  wishes  to  clarify  that  an 
institution  is  not  required  to  maintain 
more  than  one  Federally  insured  bank 
account.  In  addition,  regarding  the  issue 
of  determining  the  interest  earned  on 
title  IV,  HEA  programs  where  those 
funds  are  commingled  with  an 
institution's  own  funds,  the  Secretary 
believes  than  an  institution  should  be 
able  to  account  adequately  for  the 
interest  earned  on  the  Federal  amounts. 

The  Secretary  disagrees  with  the 
commenters  who  argued  that  an 
institution  should  not  be  required  to 
comply  with  the  bank  account 
requirements  if  an  institution  uses  it's 
ovni  funds  to  make  title  IV.HEA 
program  disbursements  to  students  and 
only  draws  down  the  equivalent  amount 
of  program  funds  to  replenish  its  own 
funds.  An  institution's  Federal  bank 
account  is  the  repository  for  title  IV, 
HEA  program  funds  and  must  be  so 
designated  for  the  institution  to  receive 
program  funds  from  the  Secretary.  In 
addition,  an  institution  must  maintain  a 
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Federal  account  to  make  deposits  of  title 
IV,  HEA  program  funds  (for  example,  a 
deposit  of  title  IV,  HEA  program  funds 
made  by  the  institutimi  for  a  refund  of 
institutional  charges). 

With  regard  to  the  comments 
regarding  the  one  million  dollar 
threshold  requirement,  the  Secretary 
agrees  that  it  may  not  be  cost-effisctive 
to  require  small  institutions,  or 
institutions  that  have  a  practice  of 
drawing  down  title  IV,  HEA  programs 
funds  only  after  making  disbursements 
to  students,  to  maintain  interest-bearing 
accounts.  Finally,  the  Secretary  believes 
that  the  $250  administrative  allowance 
is  sufRcient  to  oRiset  an  institution's 
costs  of  maintaining  an  interest-bearing 
account. 

Changes:  Section  668.164(b)  is  revised 
to  provide  the  following.  First,  an 
institution  may  maintain  an  interest- 
bearing  account  in  accordance  with  the 
current  requirements  under  the  Federal 
Perkins  Loan  Program.  Second,  the 
/^  Secretary  has  raised  the  interest-bearing- 
ac(x>unt  threshold  requirement  hom  one 
V      million  dollars  to  three  million  dollars. 
VJOucd,  an  institution  that  maintained  in 
the  p'^{^  award  year  Federal  funds  in  an 
^^"HTiferest*earing  account  is  not  required 
to  mainniki  the  interest-bearing  account 
in  the  curr^t  award  year  if  the 
institution(did  not  earn  $230  in  interest 
on  the  funds  maintained  in  that  account 
in  the  prior  award  year.  Finally,  an 
institution  that  demonstrates  by  its  cash 
management  practices  that  it  will  not 
earn  more  than  $250  in  interest  on  title 
IV,  HEA  program  funds  is  not  required 
to  maintain  an  interest-bearing  account 
regardless  of  the  amount  of  its  prior-year 
drawdowns. 

As  noted  under  the  heading 
SUPPtEMCNTARY  INFORMATIOII,  the 
Secretary  establishes  these  interest- 
bearing-account  provisions  as 
performance  benchmarks  for  all 
institutions.  However,  the  Secretary 
remains  interested  in  (1)  the  process  by 
which  institutions  draw  down  Federal 
funds  and  time  within  which  the  funds 
must  be  disbursed  to  students,  (2)  the 
maintenance  of  the  funds  in  interest- 
bearing  accounts,  and  (3)  the  use  of  the 
funds  by  an  institution  while  the  funds 
are  pending  disbursement  to  students. 
The  Secreta^  will  assess  the  impact  and 
effectiveness  of  these  provisions  and 
propose  new  rules,  if  appropriate,  in 
response  to  that  assessment. 

Comments:  Several  commenters 
supported  the  proposed  provisions 
under  whirJi  the  Secretary  could  require 
an  institution  to  maintain  a  separate 
account  for  title  IV,  HEA  program  funds 
if  the  Secretary  found  that  the 
institution  did  not  account  adequately 
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for  the  receipt,  disbursement,  or  use  of 
those  funds. 

Commenters  writing  on  behalf  of 
student  legal  services  organizations 
urged  the  Secretary  to  require  certain 
institutions  to  maintain  a  separate 
account  for  title  IV.  HEA  program  funds 
for  the  following  reasons.  First,  the 
separate  account  requirement  is  purely 
within  the  Secretary's  discretion. 
Second,  as  proposed,  the  requirement 
places  the  onus  on  the  Secretary  to  act 
affirmatively  to  require  the  separate 
account.  The  commenters  believe  that 
given  the  Department's  scarce  resources 
for  enforcement  actions  and  absent  a 
requirement  that  an  institution  establish 
a  separate  Federal  bank  account,  Federal 
and  student  funds  would  be  placed  in 
jeopardy  unnecessarily.  The 
commenters  contend  there  has  been  a 
longstanding  and  persistent  problem  at 
certain  institutions  caused  by 
commingling  Federal  funds  with 
operating  revenues.  The  commenters 
maintained  that  these  institutions  fail  to 
pay  loan  refunds  due  students  and 
otherwise  use  Federal  funds  for  other 
purposes.  The  commenters  cite  U.S.  v. 
Kammer.  1  F.  3d  1161  (11th  Cir.  1993) 
as  an  example  that  courts  have  been 
reluctant  to  hnd  culpable  such  foilures 
by  institutions  so  long  as  the 
Department  permitted  title  IV,  HEA 
program  funds  to  be  commingled  wnth 
institutional  funds.  In  addition,  the 
commenters  believed  that  the 
accounting  eff'ort  involved  for  the 
Department  to  untangle  such 
commingled  funds  would  be  staggering. 
For  these  reasons,  the  commenters  feel 
strongly  that  the  Secretary  should 
exercise  his  discretion  and  require  an 
institution  to  maintain  a  separate  bank 
account  for  title  IV,  HEA  program  funds, 
except  in  cases  where  the  institution  has 
adequate  accounting  procedures  and  a 
demonstrated  track  record  of  making 
student  refunds  and  has  otherwise  used 
Federal  funds  for  their  intended 
purposes.  Moreover,  the  commenters 
argue  that  the  situation  presented  when 
a  student  withdraws  and  is  owed  a 
refund  is  analogous  to  the  situation 
where  an  institution  holds  excess  funds 
for  the  benefit  of  the  student,  as  in 
proposed  §  685.303(c)  and 
§  668.165(b)(4),  because  under  both 
situations  an  institution  is  responsible 
and  liable  for  those  funds.  The 
commenters  note  that  under  those 
proposed  regulations,  the  Secretary 
requires  an  institution  to  maintain 
excess  student  funds  in  a  separate  bank 
account. 

Discussion:  The  Secretary  has 
carefiUIy  considered  the 
recommendations  made  by  these 
commenters,  but  has  decided  to  adopt 


the  structure  in  the  proposed 
regulations  that  will  not  require  initially 
that  an  institution  establish  separate 
accounts  for  title  IV,  HEA  program 
funds.  Althou^  the  Secretary  believes 
that  in  most  instances  sound  financial 
management  practices  will  lead  an 
institution  to  establish  such  separate   - 
accounts,  the  Secretary  will  not  require 
this  so  long  as  an  institution  is  able  to 
meet  its  cash  management  and 
accounting  obligations  under  the 
regulations.  The  Secretary  also  notes 
that  the  court  case  identified  by  the 
commenters  encompassed  many  more 
fact-specific  issues  concerning  whether 
and  under  what  circumstances  a 
showing  could  be  made  that  an 
institution  had  willfully  converted 
student  refunds.  In  the  U.S.  v.  Kammer 
case  cited  by  the  commenters.  the  Court 
concluded  Uiat  the  institution's 
obligation  to  pay  refunds  out  of  its 
operating  funds  made  it  difficult  to 
distinguish  between  the  institution's 
inability  to  pay  refunds  due  to  financial 
hardship  and  a  deliberate  decision  by 
the  institution  to  misappropriate  those 
funds.  The  Secretary  notes  that  this 
analysis  is  not  directly  relevant  to  the 
question  of  whether  federal  funds  must 
initially  be  placed  into  a  separate  bank 
account,  but  focuses  instead  on  the 
institution's  conduct  in  conjunction 
with  its  financial  operations. 

The  Secretary  wishes  to  assure  the 
commenters  that  the  Secretary  will  take 
appropriate  enforcement  actions  and 
require  an  institution  that  does  not 
account,  disburse,  or  use  Federal  funds 
properly  to  maintain  a  separate  account 
for  those  funds. 

Changes:  None. 

Section  668. 1 65    Disbursing  Funds 

Comments  Regarding  the  Method  of 
Payment 

Many  commenters  recommended  that 
the  Secretary  modify  the  proposed  EFT 
payment  provisions,  under  which  an 
institution  would  need  to  obtain  each 
award  year  written  authorization  from  a 
student  or  parent  to  disburse  title  IV, 
HEA  program  hinds  by  that  method,  by 
providing  that  once  an  institution 
obtained  that  authorization,  the 
institution  would  be  required  only  to 
provide  annual  notices  to  the  student  or 
parent  to  continue  to  use  that  initial 
authorization  to  make  EFT  pajTnents  in 
future  award  years.  Still  other 
commenters  suggested  that  the  one-time 
authorization  stay  in  effect  until  it  was 
cancelled  or  modified  by  the  student  or 
parent. 

Many  commenters  believed  that  the 
requirement  that  an  institution  obtain 
from  a  student  each  award  v-ear 


permission  to  credit  his  or  her  account  ' 
for  other  cost-of-attendance  charges  is 
administratively  burdensome  and 
unnecessary  because  the  student  may  at 
any  time  withdraw  that  permission. 

Several  commenters  believed  that  tue 
Secretary  should  allow  an  institution 
that  obtains  permission  from  the  student 
or  parent  to  apply  a  student's  current 
title  IV.  HEA  program  funds  to  any 
outstanding  institutional  charges. 

Discussion:  The  Secretary  agrees  that 
a  one-time  authorization  is  adequate, 
provided  that  the  notice  suggested  by 
the  first  commenters  explains  in  a  plain 
and  conspicuous  maimer  the  provisions 
for  which  a  student  is  granting  his  or 
her  authorization.  The  Secretary  further 
agrees  to  allow  the  one-time 
authorization  for  all  cinnunstances 
where  the  institution  seeks  to  obtain  a 
student's  permission  to  perform  an 
activity  on  behalf  of  the  student. 

In  addition,  the  Secretary  notes  that 
under  both  the  FFEL  and  Direct  Loan 
programs  an  institution  must  notify  a 
student  or  the  student's  parent,  in 
writing,  that  the  institution  has  credited 
the  student's  account.  This  requirement 
was  estabhshed  in  those  programs 
because  a  significant  amount  of  time 
may  elapse  between  the  time  a  borrower 
signs  a  promissory  note  or  other 
document  authorizing  the  transfer  of 
loan  funds  and  the  time  the  funds  are 
apphed  to  the  student's  account.  The 
Secretary  believes  that  a  borrower  is 
entitled  to  a  written  disclosure  of  the 
date  on  which  the  student's  account  is 
credited. 

Changes:  Section  668.165  is  revised  to 
include  a  new  paragraph  (d)  that 
provides  the  procedures  under  which  an 
institution  obtains  a  student's 
authorization  to  (1)  disburse  title  IV. 
HEA  program  funds  to  a  student,  or 
parent,  by  initiating  an  electronic  funds 
transfer,  (2)  apply  a  student's  title  IV, 
HEA  program  funds  to  other  charges,  or 
(3)  hold  excess  student  funds. 
Under  these  procedures,  the 
institution  notice  to  the  student  must 
explain  in  plain  and  conspicuous 
manner  the  provisions  regarding  the 
student's  or  parent's  authorization, 
including  an  explanation  regarding  any 
interest  that  the  institution  earns  on  the 
student's  funds  and  whether  the 
institution  will  provide  that  interest  to 
the  student  including  an  explanation 
regarding  any  interest  that  the 
institution  earns  on  the  student's  funds 
and  whether  the  institution  will  provide 
that  interest  to  the  student.including  an 
explanation  regarding  any  interest  that 
the  institution  earns  on  the  student's 
funds  and  whether  the  institution  will 
provide  that  interest  to  the  student.  In 
addition  the  notice  must  provide  the 
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student  or  parent  with  the  opportunity 
to  cancel  or  modify  those  provisions. 

Also,  §  668.165(a)  is  revised  to 
provide  that  an  institution  must  notify 
a  student  or  parent  of  the  amount  of  title 
IV.  HEA  program  funds  the  student  can 
expect  to  receive,  and  how  and  when 
those  funds  will  be  paid. 

Comments  Regarding  Crediting  a 
Student's  Account  and  Allowable 
Charges 

Commenters  writing  on  behalf  of 
business  officers  beUeved  that  the 
proposed  requirements  for  crediting  a 
student's  account  assume  that 
institutions  have  in  place  elaborate  and 
very  detailed  accounting  systems  that 
enable  institutions  to  analyze  the 
various  type  of  charges  and  sources  of 
funds  posted  to  student  accounts.  The 
commenters  contend  that  most 
institutions  have  fairly  simple 
accounting  systems  where  charges  are 
merely  posted  and  payments  credited— 
these  systems  are  not  designed  to  track 
or  to  ensure  that  selected  revenue 
sources  are  applied  to  discrete  charges. 
The  commenters  note  that  while 
existing  provisions  require  that  an 
institution  may  credit  a  student's 
account  with  his  or  her  Federal  Pell 
Grant  award  only  for  tuition  and  fees 
and  room  and  board  charges,  those 
provisions  do  not  present  a  problem  to 
institutions  because  the  amount  of  the 
student's  Federal  Pell  Grant  program 
award  seldom  exceeds  the  charges  to 
which  it  is  applied.  However,  extending 
the  Federal  Pell  Grant  program 
requirement  to  all  title  IV,  HEA 
programs,  as  proposed,  would  pose 
great  difficulties  for  institutions. 
Therefore,  the  commenters  suggested 
that  the  Secretary  delete  the  references 
to  the  "application  of  funds"  in 
proposed  §  66B.165(b)(l).  and  replace 
those  references  with  the  term  "use  the 
funds."  The  commenters  believe  that 
this  substitution  would  clarify  that  the 
Secretary  did  not  intend  to  require 
institutions  to  track  funding  sources  on  ' 
an  individual  basis  to  determine  which 
dollars  would  be  applied  to  specific 
institutional  charges  or  which  dollars 

would  be  become  part  of  a  student's 
credit  balance. 

A  few  commenters  argued  that  if  the 
a  student's  total  title  IV.  HEA  program 
awards  were  less  than  the  allowable 
charges  assessed  by  the  institution,  then 
any  balance  on  the  student's  account 
could  result  only  from  crediting  the 
student's  account  with  non-Federal 
funds.  Therefore,  the  commenters 
concluded  that  an  institution  would  not 
be  subject  to  the  proposed  credit 
balance  provisions  because  the  student's 
balance  would  consists  solely  of  non- 


title  IV.  HEA  program  funds.  One 
commenter  recommended  that  the 
Secretary  establish  a  credit  balance 
threshold  of  $200.  Under  that 
recommendation,  an  institution  would 
not  have  to  meet  the  proposed 
timeframes  for  student  credit  balances 
less  than  that  amount. 

Several  commenters  objected  strongly 
to  the  proposed  definition  of  allowable 
charges,  under  which  an  institution  may 
apply  a  student's  title  IV.  HEA  program 
funds  only  to  tuition  and  fees,  and  room 
and  board  charges  unless  the  institution 
obtains  a  student's  permission  to  apply 
his  or  her  program  funds  to  other  cost- 
of-attendance  charges.  These 
commenters  argued  that  it  will  require 
costly  and  unnecessary  overhauls  to 
institutions'  existing  computer  and 
billing  systems  to  account  for  the 
application  of  title  IV,  HEA  program 
funds  to  these  charges  and  saw  no 
reason  why  an  institution  shoidd  be 
precluded  from  crediting  a  student's 
account  without  his  or  her  permission 
for  charges  that  were  originally  used  to 
determine  the  student's  cost  of 
attendance.  Consequently,  the 
commenters  suggested  that  the  Secretary 
maintain  the  current  poUcy  which 
specifies  the  charges,  such  as  fines  and 
other  non-educational  costs,  are  not 
allowable. 

Other  commenters  argued  that  the 
practical  effect  of  the  proposed 
provisions  regarding  student  consent 
and  allowable  charges  would  be  to 
require  institutions  to  obtain  from  each 
student  every  year  written  consent  to 
apply  the  students'  title  IV.  HEA 
program  funds  to  a  wider  range  of 
student  debts  represented  in  the 
institution  billing  system.  The 
commenters  maintained  that  in  addition 
to  the  burden  associated  with  obtaining 
this  consent,  students  who  decline  or, 
more  frequently,  neglect  to  provide  such 
consent  will  most  likely  experience 
disruption  in  the  delivery  of  their  aid 
awards.  The  commenters  argue  that  the 
Secretary's  rationale  for  adopting  the 
Federal  Pell  Grant  program  rules 
overlooks  the  fact  that  the  dollar 
amoimts  of  the  Federal  Pell  Grant  are  so 
small  that  they  seldom  exceed  the  total 
of  tuition  and  fees  and  room  and  board 
at  most  institutions.  Consequently, 
credit  balances  associated  with  Federal 
Pell  Grant  awards  are  extremely  rare. 
Therefore,  the  commenters 
recommended  that  the  Secretary  permit 
institutions  to  apply  title  IV,  HEA 
program  funds  to  cost-of-attendance 
charges  as  currently  allowed  under  the 
FFEL  and  campus-based  programs,  and 
impose  the  proposed  restriction  on 
those  institutions  that  charge  students 
for  goods  and  services  inappropriately 
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or  that  withhold  student  hinds 
inappropriately. 

Several  commenters  noted  that  under 
their  institutional  policies  and 
procedures,  a  student  who  has  an 
outstanding  balance  is  allowed  to 
register  for  an  upcoming  semester  but 
only  with  the  understanding  that  his  or 
her  title  FV,  HEA  program  hinds  will  be 
used  to  pay  for  the  outstanding  charges. 
One  of  these  commenters  was 
concerned  that  the  proposed  restriction 
on  prior  year  charges  would  not  only 
preclude  a  student  from  registering  until 
the  student  paid  those  charges,  but  also 
prohibit  a  student  from  charging  books 
in  the  University  book  store.  A  few 
other  commenters  believed  that  it 
should  be  the  institution's  prerogative  to 
determine  bow  to  apply  payments  on  a 
student's  account. 

A  few  commenters    'lieved  strongly 
that  if  a  student  authorizes  an 
institution  to  charge  him  or  her  for  other 
allowable  charges,  the  institution 
should  be  allowed  to  charge  the  student 
for  [)ersonal  and  other  costs  that  were 
included  in  the  "miscellaneous  cost" 
component  of  the  student's  cost  of 
attendance,  including  fmes. 

One  commenter  noted  that  at  his 
institution  a  non-payment  of  tuition  and 
other  cost-of-attendance  charges  would 
result  in  a  block  or  hold  on  a  student's 
registration  for  the  following  term. 
Therefore,  the  conunenter  argued  that  it 
would  be  irresponsible  to  allow  the 
student  to  first  take  title  IV.  HEA 
program  funds  and  use  them  for  non- 
educational  purposes  before  first 
assuring  that  the  direct  costs  of 
education  are  paid.  The  commenter 
opined  that  the  proposed  rule,  by 
requiring  permission  and  allowing  the 
student  to  rescind  that  permission  at 
any  time,  would  inadvertently 
encourage  "walkers",  i.e..  students  who 
gel  money  and  walk  or  leave. 

Several  commenters  recommended 
that  the  restriction  on  prior  year 
charges,  as  proposed  in  §668.16.')(b)(l). 
be  amended  to  provide  that  an 
institution  may  not  apply  the  funds  that 
a  student  is  eligible  to  receive  from  a 
title  rv.  HEA  program  to  any  charges  the 
institution  assessed  the  student  if  those 
charges  were  not  included  in  the  period 
of  the  cost  of  attendance  used  by  the 
institution  to  calculate  the  student's 
eli^bility  for  that  title  IV,  HEA  program. 

Other  commenters  urged  the  Secretary 
to  allow  institutions  to  apply  any 
current  year's  award  balance  remaining, 
after  application  of  all  current  charges, 
to  allowable  and  prior  year  charges  and 
other  cost-of-attendance  charges  without 
seeking  the  student's  perniission  in 
advance.  The  commenters  argue  that  the 
administrative  overhead  required  to 


issue  checks  to  students  for  current  year 
balances,  only  to  bill  them  for 
outstanding  prior  year  and  other  cost-of- 
attendance  charges,  does  not  seem 
defensible,  especially  when  the  students 
cannot  be  allowed  to  return  to  school 
with  outstanding  balances  from  any 
prior  period  or  source. 

Discussion:  The  Secretary  notes  that 
under  the  Federal  Pell  Grant  and  Direct 
Loan  programs  an  institution  may  credit 
a  student's  account  only  for  tuition  and 
fees  and  room  and  board  charges.  The 
Secretary  further  notes  that  the 
restriction  on  crediting  funds  to  specific 
charges  is  statutory  (see:  sections  401(e) 
and  455(j)  of  the  HEA)  and  cannot  be 
changed  by  the  Secretary  in  regulations. 
However,  as  a  matter  of  policy  that  is  in 
keeping  with  the  statutory  provisions 
that  an  institution  may  not  retain  excess 
student  funds,  and  based  on  the 
presumption  that  an  institution  pays 
those  excess  funds  to  a  student  in  a 
timely  manner,  the  Secretary  allows  an 
institution  to  apply  the  total  amount  of 
these  program  funds  to  a  student's 
account.  Otherwise,  if  an  institution 
draws  down  the  total  amount  of  the 
student's  funds,  within  three  days  the 
institution  would  have  to  credit  the 
student's  account  only  for  the  amount  of 
the  specified  charges  and  write  a  check 
to,  or  otherwise  pay,  the  student  for  the 
amount  in  excess  of  those  charges.  In 
addition,  the  Secretary  does  not  require 
that  an  institution. track  the  title  IV, 
HEA  program  funds  it  applies  to  a 
student's  account  to  determine  (1)  that 
the  funds  are  used  to  pay  for  specific 
charges,  or  (2)  which  funds  are  in  excess 
of  statutory-specific  charges.  Rather,  an 
institution  determines  that  funds  are 
due  to  a  student  if  the  amount  of  a 
student's  title  IV.  HEA  program  funds 
exceeds  the  amount  of  the  specified 
charges.  The  institution  makes  this 
determination  whenever  it  appUes  title 
IV,  HEA  program  funds  to  the  student's 
'account.  Although  the  Secretary 
proposed  policy  changes  relating  to 
allowable  charges  and  timeframes  for 
paying  a  student  excess  funds,  the 
Secretary  did  not  change  this  concept  of 
applying  funds  to  a  student's  account. 
The  Secretary  recognizes  that  the 
statutory  restriction  on  crediting  a 
student's  account  with  Federal  Pell 
Grant  Program  funds  did  not  pose 
difficulties  for  many  institutions 
because  the  amount  of  the  student 
award  was  less  than  the  amount  of  i 
tuition  and  fees  and  room  and  board 
charges.  However,  because  the  same 
statutory  restrictions  apply  to  Direct 
Loan  Program  funds,  the  Secretary 
believes  that  this  will  no  longer  be  the 


case  when  institutions  credit  a  student's 
account  with  those  loan  funds. 

With  regard  to  the  comments 
concerning  the  rationale  for  limiting  the 
application  of  title  IV,  HEA  program 
funds  to  charges  for  tuition  and  fees, 
and  room  and  board,  the  Secretary 
believes  that  these  charges  constitute 
the  bulk  of  the  costs  that  a  student  is 
likely  to  incur  at  most  institutions,  and 
notes  that  an  institution  may  apply  a 
student's  title  IV,  HEA  program  funds  to 
those  charges  without  obtaining  the 
student's  authorization.  Moreover,  the 
Secretary  believes  that  a  student  should 
have  control  over  program  funds  in 
excess  of  direct  institutional  charges — 
the  student  uses  these  funds  at  his  or 
her  discretion  to  pay  for  other-cost-of- 
attendance  and  other  miscellaneous 
institutional  charges.  Thus,  iCa  student 
wishes  to  charge  books  and  supplies  at 
the  institution's  book  store,  the  student 
will  grant  the  proper  authorization  to 
the  institution.  Alternatively,  the 
student  may  decide  to  purchase  those 
books  and  supplies  elsewhere.  Further, 
the  Secretary  believes  that  students  are 
serious  about  their  education  and  thus 
are  not  likely  to  jeopardize  their 
standing  at  an  institution  by  failing  to 
pay  past  due  bills. 

"The  Secretary  agrees  that  it  may  be 
burdensome  for  some  institutions  to 
obtain  a  student's  authorization  to  apply 
his  or  her  title  IV,  HEA  program  funds 
to  other  charges  and,  as  discussed 
previously  in  this  section,  the  Secretary 
has  taken  steps  to  reduce  this  burden  by 
removing  the  proposed  requirement  that 
an  institution  obtain  that  authorization 
every  award  year.  The  Secretary  also 
agrees  that  it  may  be  administratively 
burdensome  for  some  institutions  to 
determine  if  a  student's  title  IV,  HEA 
program  funds  exceed  allowable  charges 
whenever  those  program  funds  are 
applied  to  the  student's  account.  The 
Secretary  notes,  however,  that  an 
institution  may  mitigate  this  burden  by 
(1)  making  an  initial  determination  that 
the  amount  of  title  IV,  HEA  program 
funds  that  the  institution  will  apply  to 
the  student's  account  during  a  semester, 
term,  or  other  enrollment  period  will 
not  exceed  the  amount  of  allowable 
charges  the  institution  assesses  the 
student  for  that  semester,  term,  or  other 
enrollment  period,  (2)  obtaining  the 
student's  authorization  to  apply 
program  funds  to  other  charges,  or  (3) 
paying  a  student  any  credit  balance 
within  the  specified  timeframes. 

Changes:  Section  668.165(b)(2)  is 
revised  to  clarify  that  funds  are  due  a 
student  if  the  amount  of  a  student's  title 
rv.  HEA  program  funds  exceed  the 
amount  of  allowable  charges.  In 
addition,  §668. 165(b)(4)  is  revised  to 
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include  .as  allowable  charges  other 
institutional  charges  that  a  student 
incurs  at  his  or  her  discretion,  provided 
that  an  mstitution  has  obtained  the 
student's  authorization  to  credit  his  or 
her  acoount  for  those  charges. 

Comments  Regarding  the  Proposed 
Timeframes 

Several  commenters  agreed  with  the 
proposal  that  an  institution  must  pay  a 
student  directly  any  balance  remaining 
on  his  or  her  account  within  the  later  of 
(1)  7  days  after  that  balance  occurs,  (2) 
14  days  after  the  first  day  of  classes,  or 
(3)  7  days  after  the  student  rescinds  his 
or  her  permission  regarding  the  charges 
for  whidi  the  institution  may  debit  the 
student's  account. 

One  commenter  concurred  with  the 
Secretary  that  some  institutions 
maintain  for  long  periods,  and  use  for 
their  own  purposes,  title  IV,  HEA 
program  funds  in  excess  of  allowable 
institutional  charges.  The  commenter 
suggested  that  those  institutions  be 
identified  in  the  Secretary's  review  of 
annual  compliance  audits  and  penalized 
accordingly  for  their  non-compliance 
with  Federal  regulations. 

A  number  of  other  commenters 
argued  that  the  7-day  requirements  for 
paying  a  student  his  or  her  credit 
balance  are  unreasonable  and 
burdensome  in  view  of  the  time  it  takes 
for  an  institution  to  review,  authorize, 
and  wTite  a  check.  These  commenters 
suggested  that  die  Secretary  adopt  the 
proposed  14-day  requirement  for  all 
credit  balance  circumstances. 

Other  commenters  agreed  with  the 
Secretary  that  institutions  should  be 
required  to  pay  a  student  the  balance  on 
his  or  her  account  in  a  timely  manner. 
However,  the  commenters  argued  that 
since  the  deadhne  date  for  adding 
classes  occurs  after  the  second  week  of 
classes  for  most  institutions,  the 
Secretary  should  allow  institutions  to 
pay  a  student  his  or  her  balance  no  later 
than  14  days  after  the  institution's 
deadhne  date  for  adding  classes,  and 
not  14  days  after  the  start  of  classes.  A 
few  other  commenters  suggested  the  14- 
day  add-period  deedhne  date  but 
suggested  that  the  Secretary  also  require 
that  all  credit  balance  refunds  be  paid 
to  studeitts  no  later  than  30  days  after 
the  first  day  of  classes.  Still  other 
commenters  suggested  a  variety  of 
timeframes  ranging  from  7  days  to  45 
days. 

A  £ew  conunenters  noted  that  the  add/ 
drop  peciod  is  a  matter  of  academic 
pohcy  that  is  not  determined  by  an 
institutien's  business  office  and 
therefore  should  not  be  affected  by 
Federal  cash  management  rules. 


Several  commenters  noted  that  some 
State  institutions  do  not  have  dieck 
writing  authority  and  must  follow 
procedures  imposed  by  the  State  for 
requesting  checks  for  students.  Some  of 
these  commenters  recommended  that 
the  Secretary  allow  a  State  institution  14 
days  after  its  add/drop  period  to  pay  a 
student  his  ot  her  credit  balance.  In 
addition,  the  commenters  recommended 
that  the  Secretary  specify  in  final 
regulations  that  a  student  must  notify  an 
institution  in  writing  if  he  or  she  wishes 
to  rescind  permission  previously 
granted  to  the  insjitution  to  apply  title 
IV,  HEA  program  funds  to  other  cost-of- 
attendance  charges. 

One  commenter  noted  that  some 
institutions  employ  procedures  under 
which  credit  balance  checks  are  mailed 
to  most  students  on  or  around  the  first 
day  of  classes.  If  a  student  does  not 
receive  a  check  through  that  mailing  the 
student  may  request  payment  and  the 
institution  pays  the  student  almost 
immediately  by  means  of  an  "on- 
demand"  check  process.  If  a  student 
does  not  request  payment,  the 
institution  mails  a  check  to  the  student 
at  the  end  of  the  month.  Therefore,  the 
commenter  recommended  that  the 
Secretary  amend  the  proposed 
§  668.265(b)(2)  to  provide  that  an 
institution  must  pay  "or  otherwise  make 
available"  the  balance  remaining  on  the 
student's  account  Similarly,  several 
other  commenters  suggested  that,  absent 
a  request  from  a  student,  the  Secretary 
should  allow  an  institution  to  hold  the 
student's  credit  balance,  but  be  required 
to  pay  the  student  within  7  days  after 
the  student  makes  that  request. 

The  commenters  representing  student 
legal  services  organizations  supported 
the  Secretary's  7-14-7  day  credit  balance 
requirements,  but  urged  the  Secretary  to 
specify  in  final  regulations  that,  with 
respect  to  loan  proceeds,  the  credit 
balance  payment  must  be  made  by 
check  or  other  means  that  requires  the 
borrower's  endorsement  or  certification. 
In  addition,  in  view  of  the  use  of 
electronic  funds  transfers  (EFT)  under 
which  a  student  borrower  would  not  be 
required  to  endorse  a  loan  check,  these 
commenters  urged  the  Secretary  to 
establish  disbursement  procedures  that 
would  ensure  that  (1)  a  student  does  not 
incur  a  loan  liability  that  he  or  she  does 
not  4Hiderstand  or  mean  to  incur,  and  (2) 
a  student's  aid  funds  in  excess  of  tuition 
and  fees  be  paid  promptly  to  the  student 
by  an  institution. 

Discussion:  The  Secretary  thanks  the 
conunenters  for  responding  to  the 
Secretary's  request  for  comment 
regarding  (he  proposed  credit-balance 
tuneframes.  While  the  Secretary 
believes  stnuigly  that  an  institution  has 


an  obligation  to  pay  a  student  any  funds 
in  excess  of  institutional  charges  as  soon 
as  possible,  in  view  of  the  public 
comment  regarding  all  of  the 
requirements  for  applying  thle  IV,  HEA 
program  funds  to  a  student's  account, 
the  Secretary  has  decided  to  phase-in 
over  a  2-year  period  the  following 
.  requirements.  For  the  award  year  in 
which  these  regulations  take  effect,  July 
1, 1995  to  June  30, 1996,  when  an 
institution  applies  title  IV,  HEA 
program  funds  to  a  student's  account 
and  determines  that  any  amount  of 
those  funds  exceeds  allowable  charges, 
the  institution  must  pay  a  student  that 
balance  within  21  days  of  the  later  of  (1) 
the  date  that  excess  balance  occurs,  (2) 
the  first  day  of  classes  of  a  pavmem 
period  or  period  of  enrollment,  or  (3) 
the  date  the  student  rescinds  his  or  her 
authorization  under  §  668.165(d).  For 
the  award  year  beginning  July  1, 1996 
and  for  subsequent  award  years,  an 
institution  must  pay  an  excess  balance 
to  a  student  within  14  days  of  the  later 
of  events  described  above.  The  Secretary 
does  not  intend  for  these  requirements 
to  conflict  with  an  institution's 
academic  policies  regarding  the  length 
of  its  add/drop  period.  Rather,  the 
Secretary  is  interested  only  in  assuring 
that  students  receive  their  funds  in  a 
timely  manner. 

Finally,  with  regard  to  the  comments 
that  the  Secretary  establish 
disbursement  procedures  that  ensure 
that  a  student  does  not  unknowingly  or 
unnecessarily  incur  a  loan  liability  the 
Secretary  notes  that  these  regulations 
require  an  institution  to  both  notify  a 
student  that  loan  proceeds  have  been 
credited  to  the  studenTs  account  and  to 
require  institutions  to  obtain  the 
student's  authorization  to  apply  the 
student's  loan  proceeds  to  charges  other 
than  tuition  and  fees  and  room  and 
board. 

Changes:  Section  668.165(b)  is  revised" 
to  reflect  the  timeframes  discussed 
above. 

Comments  Regarding  Early  Paj-ments 

A  few  commenters  agreed  vdth  the 
proposed  requirement  that  an 
institution  may  not  credit  a  student's 
account  or  pay  the  studem  directly 
earlier  than  10  days  before  the  studem 
starts  classes. 

Many  commenters  opposed  10-day 
early  pa>'ment  requiremert  on  the 
grounds  that  (1)  the  requirement  would 
disadvantage  students  who  incur 
educationally-related  costs  prior  to 
those  10  days,  or  (2)  institutions  need 
additional  time  to  prepare  bills  and  to 
otherwise  complete  student 
registrations.  Most  of  these  commenters 
recommended  that  the  Secretary  retain 
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the  current  provisions  under  which  an 
institution  may  credit  a  student's 
account  21  days  before  the  student  starts 
classes.  One  of  these  commenters  noted 
that  the  10-day  requirement  would  be 
burdensome  for  students  in  study 
abroad  programs. 

Discussion:  As  noted  in  the 
discussion  under  the  heading  Credit  an 
account,  the  crediting  of  title  IV,  HEA 
program  funds  to  a  student's  account 
has  no  bearing  on  when  an  institution 
bills  a  student;  an  institution's  bill  to  a 
student  may  indicate  that  title  IV,  HEA 
program  funds  were  credited  to  the 
student's  account  or  may  merely 
indicate  the  expected  amounts  of  those 
funds.  In  addition,  the  Secretary  notes  a 
student  who  does  not  contract  with  the 
institution  for  room  and  board  or  other 
services  does  not  benefit  from  any 
additional  time  that  the  institution  may 
have  to  credit  his  or  her  account  for 
these  charges  or  services. 

Changes:  None. 

Comments  Regarding  Holding  Excess 
Student  Funds 

Many  commenters  opposed  the 
proposed  requirement  that  an 
institution  maintain  a  separate  account 
for  holding  excess  student  funds  on  the 
grounds  that  it  is  uiuiecessarily 
burdensome.  These  commenters  opined 
that  most  institutions  would  not  offer 
this  service  to  its  students  if  the 
Secretary  does  not  remove  the  separate 
account  requirement. 

One  commenter  suggested  an 
alternative  approach  under  which  an 
institution  would  hold  excess  student 
funds  in  a  sep>arately-designated 
subsidiary  account  ui  Jer  its  general 
ledger  account.  The  commenter  argued 
that  under  this  approach,  the  Secretary 
could  ensure  than  an  institution  would 
segregate  student  funds  without 
requiring  the  institution  to  develop  new 
accounting  procedures. 

Another  commenter  requested  that 
the  Secretary  specify  in  final  regulations 
that  any  interest  earned  on  excess 
student  funds  accrues  to  an  institution. 

Discussion:  Based  on  public  comment 
and  further  review,  the  Secretary  agrees 
to  remove  the  proposed  separate  bank 
account  requirements  for  holding  excess 
student  funds.  In  proposing  that  an 
institution  maintain  a  separate  bank 
account  for  excess  student  funds,  the 
Secretary  sought  to  ensure  that  an 
institution  would  not  use  the  funds  for 
its  own  purposes  and  thus  be  unable  to 
provide  the  funds  at  the  student's 
request. 

"The  Secretary  agrees  to  adopt  the 
commenter's  approach,  but  with  some 
modifications.  First,  an  institution  must 
maintain,  at  all  times,  an  amount  of  cash 


in  its  bank  accoimt  that  is  equal  to  the 
amount  it  holds  for  students.  Second,  to 
safeguard  the  student's  fimds,  the 
Secretar>'  prohibits  an  institution  that 
does  not  satisfy  the  standards  of 
financial  responsibility  under  §668.15 
fi-om  holding  excess  student  funds. 

Finally,  the  Secretary  clarifies  that  an 
institution  is  not  required  to  hold  excess 
student  funds  and  clarifies  that  any 
interest  earned  on  those  funds  accrues 
to  the  institution. 

Changes:  Section  668.165(b)(4)  is 
revised  to  provide  that  if  an  institution 
chooses  to  hold  excess  student  funds, 
the  institution  (1)  must  accoiuit  for 
those  funds  in  a  sef>arately-designated 
subsidiary  ledger  account,  (2)  must 
maintain  at  all  times  in  its  bank  account 
an  amoiuit  of  cash  equal  to  the  funds  it 
holds  for  the  student,  (3)  may  retain  any 
interest  earned  on  the  student's  funds, 
and  (4)  may  not  hold  excess  student 
funds  if  the  Secretary  determines  that 
the  institution  does  not  meet  the 
standards  of  financial  responsibility 
under  §668.15. 

Section  668. 1 66    Excess  Cash 

Comments:  Several  commenters 
agreed  with  the  proposed  excess  cash 
tolerance  requirements  under  which  the 
Secretary  would  not  require  an 
institution  to  return  immediately  an 
amount  of  title  IV.  HEA  program  funds 
the  institution  drew  down  in  excess  of 
its  immediate  needs  if  that  amount  was 
less  than  $5,000  or,  for  an  institution 
that  drew  down  in  the  prior  year  more 
than  one  million  dollars,  one-half  of  one 
percent  of  those  prior  year  draws.  An 
institution  in  the  latter  category  would 
not  be  required  to  return  an  excess  cash 
balance  that  was  less  that  its  threshold 
amount  if  the  institution  drew  down 
within  the  following  seven  days  an 
amount  greater  than  that  excess  cash 
balance.  Other  commenters  suggested 
that  the  Secretary  increase  the  $5,000 
tolerance  to  $10,000  or  $30,000. 

One  commenter  writing  on  behalf  of 
a  higher  education  association  believed 
that  the  proposed  one-half  of  one 
percent  excess  cash  tolerance  was  too 
low  because  any  interest  earned  on  such 
amounts  may  not  exceed  the  transaction 
costs  an  institution  would  incur  in 
returning  the  excess  funds  to  the 
Department.  For  this  reason,  the 
commenter  suggested  that  the  threshold 
be  increased  to  three  percent  of  prior- 
year  drawdowns.  Ahematively,  the 
commenter  suggested  that  the  Secretary 
either  eliminate  the  percentage 
threshold  or  the  seven-day  drawdown 
requirement.  Other  commenters 
recommended  that  the  threshold 
requirement  be  set  at  one  percent,  two 
percent  or  three  percent  of  an 


institution's  prior  year  drawdowns,  or 
that  institution  be  allowed  greater 
fiexibility  in  managing  its  cash  needs 
during  peak  enrollment  periods. 

A  few  commenters  recommended  that 
the  Secretary  conduct  a  survey  to 
establish  a  basis  for  the  promulgation  of 
restrictions  pertaining  to  excess  cash 
thresholds.  In  the  meantime,  the 
commenters  suggested  that  the  Secretary 
should  limit  an  institution's  ability  to 
participate  in  the  title  IV  HEA  programs 
if  the  institution  routinely  draws  down 
amounts  that  are  unreasonable.  These 
commenters  argued  that  since  any 
earnings  on  idle  funds  become  the 
property  of  the  Federal  government,  the 
Federal  fiscal  interest  is  not  at  risk, 
unless  an  institution  uses  those  funds 
for  its  own  gain. 

Another  commenter  suggested  that  for 
purposes  of  calculating  excess  cash 
balances  the  Secretary  should  exclude 
refund  amounts  if  those  refunds  were 
made  on  a  timely  basis  and  disbursed  to 
students  within  14  days. 

Discussion:  Under  current 
Departmental  procedures,  institutions 
must  return  immediately  any  amount  of 
excess  cash  greater  than  $500.  In 
proposing  the  excess  cash  tolerances, 
which  would  increase  this  amount,  the 
Secretary  intended  to  reduce 
administrative  burden  by  providing  an 
institution  more  latitude  in  managing  its 
cash  needs  without  compromising  the 
objective  that  the  institution  establish 
sound  cash  management  practices. 

The  Secretary  acknowledged  in  the 
preamble  to  the  NPRM  that  an 
institution  may  not  always  be  able  to 
disburse  within  three  business  days  the 
amount  of  title  IV,  HEA  program  funds 
that  the  institution  drew  down  because 
of  variables  beyond  its  control.  Those 
variables  include  the  failure  of  students 
to  start  classes  as  anticipated  and 
changes  in  students'  anticipated 
enrollment  status.  Although  an 
institution  must  consider,  along  with 
other  factors  relating  to  the  institution's 
student  enrollment  patterns,  the  effect 
of  these  variables  in  determining  its 
immediate  cash  needs,  it  follows  that 
the  magnitude  of  the  effect  of  these 
variables,  in  dollars,  increases  with  the 
number  of  students  enrolled  at  the 
institution. 

In  response  to  the  comments,  the 
Secretary  has  modified  the  proposed 
language  to  permit  an  institution  to 
maintain  in  its  federal  account  for  up  to 
seven  days  an  amount  of  excess  funds 
that  is  based  on  a  percentage  of  the  total 
title  rV,  HEA  program  funds  that  the 
institution  drew  down  diu-ing  the 
previous  award  year.  The  usual 
percentage  limitation  for  maintaining 
excess  funds  is  doubled  fi-om  the 


amount  set  out  in  the  proposed 
regulations  to  one  percent,  with  the 
exception  that  the  percentage  tolerance 
may  rise  from  one  percent  to  three 
percent  during  periods  of  peak 
enrollment.  A  peak  enrollment  period  is 
defined  as  any  30-day  period  during 
which  at  least  25  percent  of  the 
institution's  students  start  classes.  The 
Secretary  believes  that  this  increase  in 
acceptable  cash  levels  during  peak 
enrollment  periods  will  provide  the 
institution  with  an  operating  tolerance 
that  responds  to  some  of  the  concerns 
expressed  in  the  comments,  while  still 
ensuring  that  non-peak  cash  levels  are 
minimized.  Furthermore,  the  seven-day 
time  limitation  for  maintaining  these 
funds  in  the  institution's  account  will 
further  the  goal  of  efficient  cash 
management  by  requiring  that  excess 
funds  either  be  disbursed  or  returned. 
Given  the  increased  permissible  cash 
levels  of  one  percent  for  non-peak 
enrollment  periods  and  three  percent  for 
peak  eruDllment  periods,  the  Secretary 
has  eliminated  the  alternative  proposed 
minimum  balance  of  $5,000.  The 
Secretary  has  decided  instead  that  the 
percentage  levels  provide  a  fairer  cash 
standard  because  they  are  responsive  to 
the  relative  size  of  the  institution  and  to 
its  specific  cash  flow  patterns. 

Changes:  The  Secretary  has  revised 
the  regulations  to  provide  that  an 
institution  may  maintain  in  its  Federal 
account  for  up  to  seven  days  an  amount 
of  excess  cash  that  is  less  than  one 
percent  of  the  total  title  IV,  HEA 
program  funds  that  the  institution  drew 
down  in  the  prior  award  year,  except 
that  the  permissible  amount  of  excess 
cash  may  increase  to  three  percent  for 
any  30-day  period  during  which  at  least 
25  percent  of  the  institution's  students 
start  classes.  The  Secretary  has  also 
removed  the  proposed  minimum  excess 
cash  balance  of  $5,000  based  upon  the 
increase  in  the  allowable  percentages. 

Comments:  Many  commenters 
objected  to  the  provision  under  which 
the  Secretary  would  consider  an 
institution  to  have  issued  a  check  on  the 
date  the  check  cleared  the  institution's 
account  unless  the  institution 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  it  issued  the  check  shortly 
after  the  institution  wrote  the  check. 
The  commenters  argued  that  the 
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Secretary  could  more  reasonably 
establish  that  an  institution  did  not 
issue  checks  shortly  after  it  wTote  the 
checks  by  examining  the  clearance 
pattern  of  those  checks.  In  addition,  the 
commenters  noted  that  an  institution 
has  no  control  over  how  long  a  student 
takes  to  cash  a  check.  Also,  the 
commenters  believed  that  the  term 
"shortly"  was  vague,  and  suggested  that 
the  Secretary  provide  guidance  as  to  the 
documentation  an  institution  should 
maintain  to  demonstrate  to  the  Secretary 
that  it  issued  a  check  in  a  timely 
manner. 

Other  commenters  believed  that  the 
provisions  allow  the  Secretary  to 
impose  severe  sanctions  for  minor 
excess  cash  violations,  and  suggested 
that  the  Secretary  establish  a  graduated 
scale  of  sanctions  depending  on  the 
severity  of  the  violations.  The 
commenters  suggest  that  the  Secretary 
should  provide  clear  parameters  or 
criteria  for  imposing  a  sanction, 
including  the  amount  of  excess  cash  and 
the  number  of  days  the  institution 
maintained  the  excess  cash  balances. 
Moreover,  the  commenters  contend  that 
it  would  be  inappropriate  to  impose 
severe  sanctions  for  excess  cash 
violations  because  there  would  be  no 
harm  to  the  government — interest  that 
accrues  on  excess  cash  balances  must  be 
returned  to  the  government  and  the 
institution  would  derive  no  benefit  from 
holding  excess  cash. 

Several  commenters  requested  that 
the  Secretary  define  the  term 
"routinely"  as  that  term  is  used  in  this 
section. 

Discussion:  The  Secretary  continues 
to  believe  that  the  proposed  procedures 
are  reasonable,  but  believes  that  some 
further  discussion  is  needed  to  explain 
the  circumstances  when  such  an 
examination  would  be  made  to 
determine  if  the  institution  was 
properly  administering  the  cash 
balances  in  its  federal  account.  First,  as 
explained  in  the  regulations,  upon  a 
finding  of  excess  cash  the  Secretary  will 
consider  checks  to  have  been  issued  to 
students  or,  in  some  cases,  to  their 
parents,  on  the  date  that  they  were 
written.  If  a  situation  occurs  where  the 
Department  has  identified  what  appears 
to  be  excess  cash  levels  maintained  in 
an  institution's  account,  one  way  for  the 


institution  to  reduce  the  cash  levels 
attributed  to  its  account  would  be  to 
show  that  it  had  promptly  issued  the 
checks  by  mailing  them  or  making  them 
available  for  immediate  pick-up,  and 
that  subsequent  delays  by  the  recipients 
in  processing  the  checks  are  responsible 
for  excess  cash  that  had  been  attributed 
to  the  institution  account.  The  Secretary 
believes  that  this  procedure  provides 
the  proper  incentive  to  an  institution  to 
monitor  its  check  issuances  to  reduce 
delay  between  issuance  and  processing 
by  the  recipients,  and  provides  a 
reasonable  administrative  review 
process  where  the  specific  cash 
management  practices  can  be  examineo 
on  a  case-by-case  basis  if  a  potential 
problem  is  identified. 

The  Secretary  also  disagrees  with  the 
comments  that  the  proposed  penalties 
are  either  unnecessary  or  excessive 
given  that  the  excess  cash  balances 
would  be  kept  in  interest  bearing 
accounts.  First,  not  every  institution 
will  be  required  to  establish  the  Federal 
account  as  interest  bearing,  so  there  will 
be  instances  where  no  interest  earnings 
have  been  made  to  offset  the  costs  to  the 
government  of  providing  those  funds  in 
advance  of  the  institution's  immediate 
need.  Second,  the  proposed  penalties 
are  designed  to  reimburse  the 
government  for  the  interest  costs  of 
providing  those  funds  in  advance  of  the 
institution's  immediate  need.  For  that 
reason,  the  penalty  is  based  upon  the 
calculated  interest  costs  to  the 
government,  minus  a  CTcdit  for  the 
interest  earnings  on  those  funds  in  the 
institution's  account  for  that  period.  The 
Secretary  believes  that  this  is  a  fair 
procedure  that  balances  the  needs  of 
both  the  Department  and  the  institution, 
while  furthering  the  policy  objective  of 
encouraging  sound  cash  management. 

Finally,  the  Secretary  eliminates  the 
proposed  language  that  prohibited 
certain  excess  cash  balances  within  the 
tolerances  given  in  the  proposed 
regulations  if  they  were  "routinely" 
kept  by  the  institution. 

Changes:  Sections  668.166(b)  and  (c) 
are  revised  by  removing  the  references 
to  the  term  "routinely." 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  49  and  52 
[FAR  Case  94-3] 
RIN9O0O-AG13 

Federal  Acquisition  Regulation; 
Termination  Inventory  Schedules 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NAS.^) 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Ck)uncii  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  concerning 
termination  of  contracts  to  preclude 
excessive  delays  in  processing 
terminations  for  the  convenience  of  the 
Government.  The  proposed  change  will 
require  contractors  to  prepare  and 
submit  termination  inventory  schedules 
within  120  days  from  the  effective  date 
of  termination,  unless  otherwise 
extended  bv  the  Termination 
Contracting  Officer  (TCO).  This  will 
enable  the  TCO  to  initiate  early 
inventory  screening  and  final 
disposition,  thereby  substantially 
reducing  the  time  required  to  achieve 
termination  settlement. 
DATES:  Comments  should  be  submitted 
on  or  before  January  30,  1995.  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  wnritten  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).18th  &  F  Streets,  N\V 
Room  4037.  Washington,  DC  20405. 

Please  cite  FAR  case  94-3  in  all 
correspondence  related  to  this  case 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Linda  Klein  at  (203)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington.  DC  20405,  Telephone: 
(202)  501-4755  Please  citp  FAR  casp 
94-3. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

When  inventory  schedules  required 
for  contracts  terminated  for  the 
convenience  of  the  Government  are  not 
submitted  in  a  timely  manner  by  the 
terminate*!  contractors,  unnecessary 


delays  are  experienced  both  in  effecting 
redistribution  aud  disposal  of  the 
termination  inventory  and  in  reaching 
final  settlement  of  those  contracts. 
DOD's  Inspector  General  has 
recommended  the  imposition  of  a  new 
contractor  requirement  to  submit 
inventory  schedules  within  120  days, 
unless  an  extension  is  justified. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  are  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexihihty  Act,  5  U.S.C.  601,  et  seq., 
because  the  change  will  require 
contractors  to  prepare  and  submit 
termination  inventory  schedules  within 
120  days  from  the  effective  date  of 
termination,  unless  otherwise  extended 
by  the  Termination  Contracting  Officer. 
Only  the  timing  of  the  submission  of  the 
inventory  schedule  has  changed;  the 
requirement  to  submit  a  schedule  is  a 
long-standing  one.  Due  to  the  length  of 
time  currently  required  to  settle 
terminations,  it  is  anticipated  that  the 
proposed  expedited  procedure  will 
lessen  any  adverse  financial  impact 
generally  experienced  by  small  and 
medium  sized  firms. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  94-3),  in  correspondence 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  bom 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et  seq.  Only  the  timing 
of  the  submission  of  the  inventory 
schedule  is  changed;  the  requirement  to 
submit  a  schedule  is  a  long-standing 
one. 

List  of  Subjects  in  48  CFR  Parts  49  and 
52 

(Government  procurement. 


Dated:  November  18. 1994. 
Albert  A.  VicdoUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  49  and  52  be  amended  as  set  forth 
below: 

PART  49— TERMINATION  OF 
CONTRACTS 

1.  The  authority  citation  for  48  CFR 
Parts  49  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
c:hapter  137:  and  42  U.S.C.  2473(c). 

49.105    [Amended] 

2.  Section  49.105(c)(13)  is  amendeil 
by  adding  "(see  49.206-3  and  49.303- 
2)"  to  the  end  of  the  sentence. 

3.  Section  49.20&-3  is  added  to  rend 
as  follows: 

49.206-3    Submission  of  Inventory 
schedules. 

Subject  to  the  provisions  of  the 
termination  clause  and  whenever 
termination  inventory  is  involved,  the 
contractor  shall  submit  complete 
inventory  schedules,  to  the  TCO, 
reflecting  inventory  that  is  allocable  to 
the  terminated  portion  of  the  contract. 
The  inventory  schedules  must  be 
submitted  within  120  days  bom  the 
effective  date  of  termination  unless 
otherwise  extended  by  the  TCO  based 
on  a  written  justification  to  support  the 
extension.  The  inventory  schedules 
must  be  prepared  on  the  forms 
prescribed  in  49.602-2  and  in 
accordance  with  45.605-5. 

4.  Sections  49.303-2.  49.303-3,  and 
49.303-4  are  redesignated  as  49.303-3, 
49.303-4,  and  49.303-5.  respectively, 
and  a  new  section  49.303-2  is  added  to 
read  as  follows; 

49.303-2    SutHnission  of  inventory 
schedules. 

Subject  to  the  provisions  of  the 
termination  clause  and  whenever 
termination  inventory  is  involved,  the 
contractor  shall  submit  complete 
inventory  schedules,  to  the  TCO, 
reflecting  inventory  that  is  allocable  to 
the  terminated  portion  of  the  contra<:t. 
The  inventory  schedules  must  be 
submitted  within  120  days  from  thi' 
effective  date  of  terminaUon  unless 
otherwise  extended  by  the  TCO  based 
on  a  written  justification  to  support  the 
extension.  The  inventory  schedules 
must  be  prepared  on  the  forms 
prescribed  in  49.602-2  and  in 
accordance  with  45.606-5 


-^j 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.249-2  is  amended  in  the 
clause  by: 

(a)  Revising  the  clause  date; 

(b)  Redesignating  paragraphs  (d) 
through  (m)  as  (e)  through  (n), 
respectively;  and 

(c)  Adding  a  new  paragraph  (d)  to 
read  as  follows; 

52.249-2    Termination  for  Convenience  of 
the  Government  (Fixed-Price). 

*  *  1 1     *        *        • 

TERMINATION  FOR  CONVENIENCE  OF 
THE  GOVERNMENT  (FIXED-PRICE)  (XXX 
1994) 

* 

(d)  The  Contractor  shall  submit  complete 
termination  inventory  schedules  no  later 
than  120  days  from  the  effective  date  of 
termination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120  day  period. 

*  *         »         «         » 

6.  Section  52.249-3  is  amended  in  the 
clause  by: 

(a)  Revising  the  clause  date; 

(b)  Redesignating  paragraphs  (d) 
through  (m)  as  (e)  through  (n), 
respectively;  and 

(c)  Adding  a  new  paragraph  (d)  to 
read  as  follows: 

52.249-3  Termination  for  Convenience  of 
the  Government  (Dismantling,  Demolition, 
or  Removal  of  Improvements). 

***** 

TERMINATION  FOR  CONVENIENCE  OF 
THE  GOVERNMENT  (DISMANTLING. 
DEMOLITION,  OR  REMOVAL  OF 
IMPROVEMENTS)  (XXX  1994) 


(d)  The  Contractor  shall  submit  complete 
termination  inventory  schedules  no  later 
than  120  days  from  the  effective  date  of 
termination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120  day  period. 
***** 

7.  Section  52.249-5  is  amended  in  the 
clause  by: 

(a)  Revising  the  clause  date; 

(b)  Redesignating  paragraphs  (c) 
through  (g)  as  (d)  through  (h), 
respectively;  and 

(c)  Adding  a  new  paragraph  (c)  to  read 
as  follows: 

52.249-6    Termination  for  Convenience  of 
the  Govemment  (Educational  and  Other 
Nonprofit  Institutions). 

*        »        «        *        * 

TERMINATION  FOR  CONVENIENCE  OF 
THE  GOVER.N'MENT  (EDUCATIONAL  AND 
OTHER  NONPROFIT  INSTITUTIONS)  (XXX 
1994) 

***** 

(c)  The  Contractor  shall  submit  complete 
termination  inventory  schedules  no  later 
than  120  days  from  the  effective  date  of 
termination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120  day  period. 
***** 

8.  Section  52.249-6  is  amended  in  the 
clause  by: 

(a)  Revising, the  clause  date; 

(b)  Redesignating  paragraphs  (e) 
through  (m)  as  (f)  through  (n), 
respectively;  and 

(c)  Adding  a  new  paragraph  (e)to  read 
as  follows: 

52.249-6    Termination  (Cost- 
Reimbursement). 


TERMINATION  (COST-REIMBURSEMENT) 
(XXX  1994) 

***** 

(e)  The  Contractor  shall  submit  complete 
termination  inventory  schedules  no  later 
than  120  days  from  the  effective  date  of 
termination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120  day  period. 
***** 

9.  Section  52.249-11  is  amended  in 
the  clause  by: 

(a)  Revising  the  clause  date; 

(b)  Redesignating  paragraphs  (d) 
through  (k)  as  (e)  through  (1). 
respectively;  and 

(c)  Adding  a  new  paragraph  (d)  to 
read  as  follows: 

52.249-1 1    Termination  of  Work 
(Consolidated  Facilities  or  Facilities 
Acquisition). 

***** 

TERMINATION  OF  WORK 
(CONSOLIDATED  FAaLITIES  OR 
FAQLITIES  ACQUISITION)  (XXX  1994) 

***** 

(d)  The  Contractor  shall  submit  complete 
termination  inventory  schedules  no  later 
than  120  days  from  the  effective  date  of 
temiination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Contractor  within  this  120  day  period. 
***** 

10.  In  addition  to  the  amendments  set 
forth  above,  newly-redesignated 
paragraphs  in  sections  52.249-2. 
52.249-3.  52.249-5.  52.249-6,  and 
52.249-11  are  further  amended  by 
updating  the  internal  references  and 
dates  as  follows: 


SECTION 


REMOVE 


52.249-2(0; 

first  sentence  "(d)" 

third  sentence  "(e)" 

-  H.     ^  "(0(3)" 

lourtn  sentence "(f)" 

52.249-2(g)  ZZ'ZZZZ'Z  "(e)" 

52.249-.2(g)(2)(i) ; ..(f]{i)" 

52.249-2(h) "(n- 

52.249-2(j); 

first  sentence "(d),  (f).  or  (k)' 

"(d)  or  (k)" 

second  sentence  "(d),  (f)  or  (k)' 

52.249-2.  Alternate  I 

introductory  paragraph "(APR  1984)' 

(twice) ; "(Q" 

paragraph  (f) 

designation  "(f)" 

introductory  paragraph  "(e)" 

52.249-2,  Alternate  11 "(APR  1984)" 

"(1)(2)" 

52.249-2,  Alternate  III "(APR  1984)" 

first  sentence  (twice) "(f)" 


JMI 


INSERT 


"(e)" 

"(f)" 

"(g)" 

"(g)(3)" 

"(g)" 

"(f)" 

"(g)(1)" 

"(g)" 

"(e).  (g).  or  (I)' 
"(e)  or  (1)" 
"(e),  (g),  or  ())• 

"(XXX  1994)" 
"(g)" 

"(g)" 

"(0" 

"(XXX  1994)" 

"(m)(2)" 

"(XXX  1994)" 

"(g)" 


JMI 
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SECTION                                                                          REMOVE  INSERT 

second  sentence  "(1)(2)"  "(m)(2)" 

paragraph  (f) 

designation  „ "(f)"  "(g)" 

introductory  paragraph  "(e)"  "(f)" 

52.249-3(0;. 

first  sentence  "(d)"  "(e)" 

third  sentence "(e)"  "(f)" 

"(f)"  "(g)" 

fifth  sentence  "(f)"  "(e)" 

52.249-3(g) ,. "(e)"  •      "(f)" 

52.249-3(h) "(f)"  "fpV. 

52.249-3(i);  ^' 

first  sentence "(d).  (f),  or  (k)"  "(e).  (g).  or  (1)" 

"(d)  or  (k)"  "(e)  or  (1)" 

second  sentence  "(d).  (f),  or  (k)"  "(e).  (g).  or  (1) 

52.249-3,  Alternate  I ,. "(APR  1984)"  "(XXX  1994)" 

•*(1M2)"  "(m){2)" 

52.249-5(e)  ...„ ; "(c)"  -  "(d)" 

52.249-5(h)  "(c)"  "(d)" 

52.249-6(g)  ^ ., "(e)"  "(f)" 

52.249-6{h){5)  "(g)(4)"  "(h)(4)" 

52.249-6(j) 

first  sentence  "(c)  or  (g)"  "(f)  or  (h), 

"(k)"  "(1)" 

"(e)"  "(f)" 

second  sentence  "(c).  (g).  or  (k)"  "(f).  (h),  or  (1)" 

52.249-6,  Alternate  I "(APR  1984)"  (XXX  1994)" 

.        ^                            ,  "(g)(4)"  "(h)(4)" 
introductory  paragraph 

(twice)  and  subparagraph 

designation  (once) 

52.249-6,  Alternate  II "(APR  1984)"  "(XXX  1994)" 

"(1)(2)"  "(m)(2)" 
52.249-6,  Alternate  III 

introductory  paragraph  ". "(APR  1984)"  "(XXX  1994)" 

l^w'^)  "(g)(4)"  "(h)(4)" 

(oi^ce)  ■••••• "(1)(2)"  "(ra)(2)" 

subparagraph  designation  "(g)(4)"  "(h)(4)" 

52.249-6.  Alternate  IV 

introductory  paragraph  "(APR  1984)"  "(XXX  1994)" 

(twice)  "(g)  and  (k)"  "(h)  and  (1)" 

subparagraph  designation "(g)"  "(fj)- 

52.249-6,  Alternate  V 

introductory  paragraph  "(APR  1984)"  "(XXX  1994)" 

|tw^^«)  "(g)  and  (k)"  "(h)  and  (1)" 

(o^t^e)  : .■(1)(2)"  "(m)(2)" 

subparagraph  designation  "(g)"  "(h)" 

subparagraph  designation  "(k)"  "(1)" 

52.249-11(1) „ „.  "(d)"  ..(el- 

52.249-11(1) 

first  sentence -(d)  or  (0"  "(e)  or  (g)" 

^       ,  "(d)  "(e)" 

second  sentence  "(d)  or  (f)"  "(e)  or  (g)" 

52.249-11.  Alternate  I "(APR  1984)"  "(XXX  1994)" 

"(j)(2)"  "(k)(2)" 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  3  and  52 

[FAR  Case  94-802] 

Federal  Acquisition  Regulation; 
Officials  Not  To  Benefit  (Ethics) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

y^       SUMMARY:  This  proposed  rule  is  issued 
piu^uant  to  the  Federal  Acquisition 
Streamlining  AcJ  of  1994,  Public  Law 
103-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Council  is 
considering  amending  Federal 
Acquisition  Regulation  (FAR)  Parts  3 
and  52  as  a  result  of  changes  to  41 
U.S.C.  22  by  Section  6004  of  the  Act. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  January  30, 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
5ubmit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  94-802  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Julius  Rothlein,  Ethics  Team  Leader,  at 
(703)  697-4349  in  reference  to  this  FAR 
case.  For  general  information,  contact 
the  FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  F.AR  case  94-802. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Public  Law  103-355, 
provides  authorities  that  streamUne  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  Federal  Acquisition 
Streamlining  Act  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition, 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 


introduction  of  the  Federal  Acquisition 
Network. 

FAR  Case  94-802  originated  because 
Section  6004  of  Public  Law  103-355 
amended  41  U.S.C.  22  by  repealing  the 
requirement  that  "every  contract  or 
agreement"  shall  express  the  condition 
'that  certain  officials  shall  not  benefit 
from  the  award  of  that  contract  or 
agreement.  The  Government  has 
expressed  that  condition  in  the  form  of 
FAR  clause  52.203-1.  Since  there  is  no 
longer  a  statutory  requirement  to 
include  such  a  clause  in  Government 
contracts,  the  FAR  Council  has  deleted 
the  clause.  The  importance  of  41  U.S.C. 
22  (and  its  enforcement  mechanisms — 
18  U.S.C.  431  and  432)  will  continue  to 
be  highlighted  to  the  contracting 
commimity  by  articulating  the  policy  in 
FAR  3.102-1. 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  However, 
the  FAR  Council  has  not  scheduled  a 
public  meeting  on  this  rule  (FAR  case 
94-802)  because  of  the  clarity  and  non- 
controversial  nature  of  the  rule.  If  the 
public  believes  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  public  meeting  and 
outlining  the  natvue  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before  January 
3.1995. 

The  FAR  Council  will  consider  such 
requests  in  determining  whether  a 
public  meeting  on  this  rule  should  be 
scheduled. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  underlying  policy  has  not 
changed.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  case  94-802  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
.not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
o^  information  collection  requirements, 
or  Collections  of  information  from 


offerors,  contractors,  or  members  of  the 
pubUc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  3  and 
52 

Government  procurement. 

Dated:  November  23. 1994. 

Edward  C  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  J  994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  3  and  52  be  amended  as  set  forth 
below: 

PART  ^-IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1.  The  authority  citation  for  48  CFR 
Parts  3  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

3.102-1    [Amended] 

2.  Section  3.102-1  is  amended  in  the 
first  sentence  of  the  introductory  text  by 
removing  the  words  "most  Government 
contracts  explicitly  state  that". 

3.102-2    [Removed  and  Reserved] 

3.  Section  3.102-2  is  removed  and 
reserved. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.203-1    [Removed  and  Reserved] 

4.  Section  52.203-1  is  removed  and 
reserved. 

[FR  Doc.  94-29421  Filed  11-30-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  3 

[FAR  Case  94-803] 

Federal  Acquisition  Regulation; 
Whistleblower  Protections  for 
Contractor  Employeee  (Ethics) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 


SUMMAKV:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  AcquisiUon 
Streamlining  Act  of  1994,  Public  Law 
103-355  (the  Act).  The  FAR  Council  is 
considering  the  addition  of  a  nfiw 
subpart  3.9,  entitled  "WhislleblowCT 
Protections  for  Contractor  Emploj'ees.' 
This  new  subpart  is  the  resuh  of  the 
enactm^t  of  SecUons  6005  and  6006  of 
the  Act.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30, 1993. 
•  DATES:  Comments  should  be  submitted 
un  or  beiore  January  30. 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRKiisr  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administraticm.  FAR 
Secretaire:  (VRSl.iath  &  F  Streets,  NW. 
Room  4(J87.  Washington.  DC  20405 
Pfease  j.ite  FAR  case  94-803  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mi 
Julius  Rothlein.  Ethics  Team  Leader,  at 
(703)  697-4349  in  reference  to  this  FAR 
i.'iso.  Foi  general  information,  contact 
the  FAR  Secretariat.  Room  4037,  GS 
Building.  Washingttm,  DC  20405  (202) 
501-4755.  Please  cite  FAR  case  94-803 
SUPPLEMENTARY  INFORMATK)M: 
A.  Background 

The  Federal  Acquisition  SUeamliiiijiR 
Act  of  1994,  Pub.  L.  103-355.  provides 
authoritiPB  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
req\iirements.  Major  changes  that  can  be 
expected  in  tlie  acquisition  process  as  a 
result  of  the  Federal  Acquisition 
Streamlining  Act  implementation 
include  changes  In  the  areas  of 
Commercial  Item  Acquisition, 
Simplified  Acquisition  Prtxredures,  the 
Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Network. 

FAR  case  94-803  origin.ifed  be».^use 
with  the  enactment  of  Sections  6005 
and  6006,  whistleblower  protections  for 
contractor  employees  are  now  virtually 
identical  for  contractors  emploj-ed  by 
both  DoD  and  civilian  agencies. 

A  new  subpart  is  being  added  to  FAR 
Part  3  which  states  that  these 
protection.-?  apply  to  contractor 
employees  on  all  Government  ctyntm^s 
In  implementing  these  sections, 
guidance  found  at  page  222  of 
ConferencH  Report  103-712  was 
consid«red  which  states:  'The  conferees 
dirert  that  the  regulations  implementing 
this  provision  should  establish 
procedures  and  standards  that  are  as 
similar  as  practicable  to  the  procedures 
and  standaids  already  established  in 
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Department  of  Defense  regulations." 
However,  unhke  DaD  FAR  Supplement 
(DFARS)  subpart  203.71  (which 
implemented  the  former,  and  now 
repealed  10  U.S.C  24098).  a  clause 
which  must  be  included  in  all  contrads 
IS  not  being  mandated.  It  is  noted  that 
unlike  10  U.S.C.  2409a.  neither  Ser.1ion 
6005  nor  6006  contains  any  language 
which  mandates  the  inclusion  of  a 
spedfic  clause  in  contracts  to  aniorw 
the  prohibitions  of  the  law.  Enforcement 
of  this  law.  like  so  many  other  laws,  is 
not  dependent  on  the  presence  of  a 
clause  in  the  contract.  Furthermore,  by 
not  prescribing  a  clause  for  all  contracts. 
the  physical  size  of  the  contract 
dociunent  can  be  reduced  and  thereby 
further  the  acquisition  streamlinine 
effort.  ^ 

This  case  also  includes  a  provision 
which  requires  that  whistleblower 
complaints  be  filed  not  more  than  180 
days  after  the  date  on  which  the 
violation  is  alleged  to  have  occurred  or 
the  date  on  which  the  violation  was 
discovered.  This  approach  was  used  to 
ensure  that  the  hispector  General  will  be 
reviewing  matters  that  can  be 
reasonably  investigated.  While  neither 
Section  6005  nor  6006  contain  a  statute 
of  limitations,  to  US.C  2409a  and  its 
implementing  regulations  provided  for 
same,  and  it  is  reasonable  to  include 
same  in  these  regulations. 

The  FAR  Council  is  interested  in  an 
e.xchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  However, 
the  FAR  Council  has  not  scheduled  a 
public  meeting  on  this  rule  (FAR  case 
94-803)  because  of  the  clarity  and  non- 
controversial  nature  of  the  rale.  If  the 
public  believes  such  a  meeting  is 
needed  with  respect  to  this  rale,  a  letter 
requesting  a  public  meeting  and 
outlining  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before  lanuarv 
.<,  1995.  ^ 

The  FAR  Council  will  consider  such 
requests  in  determining  whether  a 
public  meeting  on  this  rale  should  U^ 
.scheduled. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expectc«l  to 
have  significant  ectmomic  impact  on  a 
Kubstaniial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  001.  et  seq. 
During  the  past  four  years  under  10 
U.S.C  2409a.  DoD  processed  less  than 
70  cases,  half  against  large  contractors. 
Contractor  employee  whistleblower 
actions  are  not  expected  to  increase' 


significantly  as  a  result  of  the  enactmenl 
of  Sections  6005  and  6006.  An  Initial 
Regulatory  Flexibility  Analysis  has. 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  p.nrties 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  Section  610  of  the  AcL  Such 
comments  must  be  submitted  separately 
and  cite  FAR  case  94-803  in 
,  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Art  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  ftom 
offerors,  contractors,  or  members  of  the 
public  which  require  the  a  proval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et.seg. 

List  of  Subjects  in  4S  CFR  Part  3 

(Government  procurement. 

Dated:  November  23. 19«M. 
Edward  C.  Loeb, 
Deputy  Profect  Monagprfnr  the 
Implementation  of  the  Fedtml  Aequkitton 
Strpomliniag  Act  of  1 994. 

Therefore,  it  is  proposed  that  48  CFR 
Part  3  he  amended  as  set  forth  hclow 

PART  3— IMPROPER  BUSHVESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1.  The  authority  citation  for  48  CFR 
Fart  3  continues  to  read  as  foUows: 

Authority:  40  VS.C  48ft(c);  10  UJiXl 
■  hapter  1.17;  and  42  U.S.Q  2473|c). 

2  Subpart  3.9,  consisting  of  sections 

3.900  through  3.906.  is  added  to  read  as 
follows: 

Subpart  3.9— Whistleblower 
Protections  for  Contractor  Employees 

.'1.900  S(;op«  of  subpart. 

3.901  DefiniUons. 

3.902  Applicability. 

3.903  Policy. 

3  904    Procedures  for  filing  wmplaints 
3.905     Procedures  for  fnvestigating 

f^^mplainfs. 
3.9t)f>    Rv;medies.      • 


3.900  Scope  o(  sut>pan 
This  subpart  implement.s  10  V.S.C 

2409  and  41  U.S.C  251,  et  seq.,  as 
amended  by  Public  Law  10.3-.355, 

.Sections  6005  and  6006. 

3.901  DeflnHfons. 
Authorized  official  of  an  agency 

me;ms  an  officer  or  employee 
responsible  for  contracting,  program 
management,  audit,  inspection, 
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investigation,  or  enforcement  of  any  law 
or  regulation  relating  to  Government 
procurement  or  the  subject  matter  of  the 
contract. 

Authorized  official  of  the  Department 
of  Justice  means  any  person  responsible 
for  the  investigation,  enforcement,  or 
prosecution  of  any  law  or  regulation. 

Head  of  agency,  within  the 
Department  of  Defense,  means  the 
Secretaries  of  Defense,  Army,  Navy,  and 
Air  Force.  For  civilian  agencies,  see 
(FAR)  48  CFR  2.101. 

Inspector  General  means  an  Inspector 
General  appointed  under  the  Inspector 
General  Act  of  1978,  as  amended.  In  the 
Department  of  Defense  that  is  the  DOD 
Inspector  General.  In  the  case  of  an 
executive  agency  that  does  not  have  an 
Inspector  General,  the  duties  shall  be 
performed  by  an  official  designated  by 
the  head  of  the  executive  agency. 

3.902  Applicability. 

This  subpart  applies  to  all 
Government  contracts. 

3.903  Policy. 

Government  contractors  shall  not 
discharge,  demote  or  otherwise 
discriminate  against  an  employee  as  a 
reprisal  for  disclosing  information  to  a 
Member  of  Congress,  an  authorized 
official  of  an  agency  or  of  the 
Department  of  Justice,  relating  to  a 
substantial  violation  of  law  related  to  a 
contract  (including  the  competition  for 
or  negotiation  of  a  contract). 

3.904  Procedures  for  filing  complaints. 

(a)  Any  employee  of  a  contractor  who 
believes  that  he  or  she  has  been 
discharged,  demoted,  or  otherwise 
discriminated  against  contrary  to  the 
policy  in  3.903  may  file  a  complaint 
with  the  Inspector  General  of  the  agency 
that  awarded  the  contract. 

(b)  Complaints  shall  be  filed  not  more 
than  180  days  after  the  date  on  which 
the  reprisal  is  alleged  to  have  occurred 
or  the  date  on  which  the  reprisal  was 
discovered,  whichever  is  later. 

(c)  The  complaint  shall  be  signed  and 
contain — 

(1)  The  name  of  the  contractor; 

(2)  The  contract  number,  if  known;  if 
not,  a  description  reasonably  sufficient 
to  identify  the  contract(s)  involved; 

(3)  The  substantial  violation  of  law 
giving  rise  to  the  disclosure; 

(4)  The  nature  of  the  disclosure  giving 
rise  to  the  discriminatory  act;  and 

(5)  The  specific  nature  and  date  of  the 
reprisal. 

3.905    Procedures  for  investigating 
complaints. 

(a)  Upon  receipt  of  a  complaint,  the 
Inspector  General  shall  conduct  an 
initial  inquiry.  If  the  Inspector  General 


determines  that  the  complaint  is 
frivolous  or  for  other  reasons  does  not 
merit  further  investigation,  the  Inspector 
General  shall  advise  the  complainant 
that  no  further  action  on  the  complaint 
will  be  taken. 

(b)  If  the  Inspector  General  determines 
that  the  complaint  merits  further 
investigation,  the  Inspector  General 
shall  notify  the  complainant,  contractor, 
and  head  of  the  contracting  activity.  The 
Inspector  General  shall  conduct  an 
investigation  and  provide  a  written 
report  of  findings  to  the  head  of  the 
agency. 

(c)  Upon  completion  of  the 
investigation,  the  head  of  the  agency 
shall  ensure  that  the  Inspector  General 
provides  the  report  of  findings  to — 

(1)  The  complainant  and  any  person 
acting  on  the  complainant's  behalf; 

(2)  The  contractor  alleged  to  have 
committed  the  violation;  and 

(3)  The  head  of  the  contracting 
activity. 

(d)  The  complainant  and  contractor 
shall  be  afforded  the  opportunity  to 
submit  a  written  response  to  the  report 
of  findings  within  30  days  to  the  head 
of  the  agency. 

(e)  At  any  time,  the  head  of  the  agency 
may  request  additional  investigative 
work  be  done  on  the  complaint. 

3.906    Remedies. 

(a)  If  the  head  of  the  agency 
determines  that  a  contractor  has 
subjected  one  of  its  employees  to  a 
reprisal  for  providing  information  to  a 
Member  of  Congress,  an  authorized 
official  of  an  agency  or  the  Department 
of  Justice,  the  head  of  the  agency  may 
take  one  or  more  of  the  following 
actions: 

(1)  Order  the  contractor  to  take 
affirmative  action  to  abate  the  reprisal. 

(2)  Order  the  contractor  to  reinstate 
the  person  to  the  position  that  the 
person  held  before  the  reprisal,  together 
with  the  compensation  (including  back 
pay),  employment  benefits,  and  other 
terms  and  conditions  of  employment 
that  would  apply  to  the  person  in  that 
position  if  the  reprisal  had  not  been 
taken. 

(3)  Order  the  contractor  to  pay  the 
complainant  an  amount  equal  to  the 
aggregate  amount  of  all  costs  and 
expenses  (including  attorneys'  fees  and 
expert  witnesses'  fees)  that  were 
reasonably  incurred  by  the  complainant 
for,  or  in  connection  with,  bringing  the 
complaint  regarding  the  reprisal. 

(b)  Whenever  a  contractor  fails  to 
comply  with  an  order,  the  head  of  the 
agency  shall  request  the  Department  of 
Justice  to  file  an  action  for  enforcement 
of  such  order  in  the  United  States 
district  court  for  a  district  in  which  the 


reprisal  was  foimd  to  have  occurred.  In 
any  action  brought  imder  these 
provisions,  the  court  may  grant 
appropriate  relief,  including  injunctive 
relief  and  compensatory  and  exemplary 
damages. 

(c)  Any  person  adversely  affected  or 
aggrieved  by  an  order  issued  under 
these  provisions  may  obtain  review  of 
the  order's  conformance  with  the  law, 
and  these  regulations,  in  the  United 
States  Court  of  Appeals  for  a  circuit  in 
which  the  reprisal  is  alleged  in  the  order 
to  have  occurred.  No  petition  seeking 
such  review  may  be  filed  more  than  60 
days  after  issuance  of  the  order  by  the 
head  of  the  agency.  Review  shall 
conform  to  Chapter  7  of  Title  5,  United 
States  Code. 

[FR  Doc.  94-29422  Filed  11-30-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  3  and  52 
[FAR  Case  94-804] 

Federal  Acquisition  Regulation; 
Procurement  Integrity  (Ethics) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355  (the  Act).  The  FAR  Council  is 
considering  implementing  Section 
8301(e)  of  the  Act  by  excluding 
procurements  of  commercial  items  from 
certain  certification  requirements.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  January  30, 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NVV, 
Room  4037,  Washington.  DC  20405. 
Please  cite  FAR  case  94-804  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Julius  Rothlein,  Ethics  Team  Leader,  at 


(703)  697-4349  in  reference  to  this  FAR 
case.  For  general  information,  contact 
the  FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAR  case  94-804. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Public  Law  103-355. 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
resuh  of  Federal  Acquisition 
Streamhning  Act  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Network. 

FAR  case  94-804  originated  because 
Section  8301(e)  excludes  procurements 
of  commercial  items  fi-om  the 
certification  requirement  of  the 
Procurement  Integrity  Act  (PLA)  which 
requires  that  contractor  employees 
certify  famiharity  with  the  PIA  and  will 
report  violations  of  the  PLA.  This 
exclusion  will  be  reflected  in  the 
addition  of  language  to  FAR 
3.104-9(b)(l)(iii)  and  3.104(0,  and  in 
amendment  to  the  certificates  found  at 
52.203-8  and  52.203-9. 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  pubhc  meetings.  However, 
the  FAR  Coimcil  has  not  scheduled  a 
public  meeting  on  this  rule  (FAR  case 
94-804)  because  of  the  clarity  and  non- 
controversial  nature  of  the  rale.  If  the 
pubhc  beheves  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  pubhc  meeting  and 
outhning  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before  January 
3,  1995. 

The  FAR  Council  will  consider  such 
requests  in  determining  whether  a 
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pubhc  meeting  on  this  mle  should  be 
scheduled. 

B.  Regulatory  Flexibility  Act 

The  proposed  mle  is  not  expected  to 
have  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  601, 
et  seq.,  because  the  exclusion  will  have 
a  beneficial  impact  on  small  entiUes  as 
the  paperwork  burden  is  reduced.  An 
hiitial  Regulatory  Flexibihty  Analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  FAR  case  94-804  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  proposed  changes  do  not  impose 
increased  record  keeping  or  information 
collection  requirements  on  members  of 
the  public  under  the  Paperwork 
Reduction  Act  which  would  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq.  This  proposed  rule  reduces 
paperwork  biu-den  by  excluding 
commercial  products  from  certain 
certification  requirements  of  the 
Procurement  Integrity  Act. 

List  of  Subjects  in  48  CFR  Parts  3  and 
52 

Government  procurement. 

Dated:  November  23, 1994. 
Edward  C  Loeb, 
Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  3  and  52  be  amended  as  set  forth 
below: 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1.  The  authority  citation  for  48  CFR 
Parts  3  and  52  continues  to  read  as 
follows: 


Authority:  40  U.S.C.  486(c);  10  U.S  C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  3.104-9  is  amended— 
hi  paragraph  (b)(l)(iii)  by  removing 
the  word  "CerUfy"  and  inserting  in  its 
place  "Except  in  the  case  of  a  contract 
for  the  procurement  of  commercial 
items,  certify"; 

—hi  paragraph  (f)  by  redesignating  the 
introductory  text  as  ■'(f)(1)"; 
redesignating  (f)(1)  and  (f)(2)  as  "(0(l)(i) 
and  (ii)";  by  redesignating  "(f)(l)(i) 
through  (iv)"  as  "(f)(l)(ii)(A)  through 
(D)";  and  by  addmg  paragraph  (f)(2)  to 
read  as  follows: 

3.104-0    Certificatton  requirements. 

*        *        »        •        » 

(f)(1)  *  •  * 

(2)  The  certification  required  by 
subsection  27(e)(1)(B)  is  not  required  in 
contracts  for  the  procurement  of 
commercial  items  or  modifications  to 
such  contracts. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.203-8  is  amended  in  the 
introductory  text  of  paragraph  (b)  by 
removing  the  colon  and  inserting  a 
period  in  its  place;  and  adding  a  new 
sentence  to  read  as  follows: 

52.203-8    Requirement  for  Certificate  of 
Procurement  Integrity. 

•        •        *        »        • 

(b)  *  •  *  The  certification  in 
paragraph  (b)(2)  is  not  required  for  a 
procurement  of  commercial  items. 

***** 

4.  SecUon  52.203-9  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
removing  the  colon  and  inserting  a' 
period  in  its  place;  and  adding  a  new- 
sentence  to  read  as  follows: 

52.203-9    Requirement  for  Certificate  of 
Procurement  Integrity— Modification. 

***** 

(c)  *  *  *  The  certification  in  paragraph 
(c)(2)  is  not  required  for  modifications 
to  contracts  for  the  procurement  of 
commercial  items. 
***** 

[FR  Doc.  94-29423  Filed  11-30-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC90 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  Lost  River  Sucker 
and  Shortness  Sucker 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  Rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  designate  critical 
habitat  for  the  Lost  River  sucker 
[Deltistes  luxatus)  and  shsrtnose  sucker 
[Chasmistes  brevirostris),  two  species 
federally  listed  as  endangered  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  Both  species  are 
large,  long-lived  fish  endemic  to  the 
Upper  Klamath  River  Basin  of  Oregon 
and  California.  The  proposed 
designation  includes  a  total  of 
approximately  182.400  hectares 
(456,000  acres)  of  stream,  river,  lake, 
and  shoreline  areas  as  critical  habitat  for 
the  shortnose  sucker  and  approximately 
170,000  hectares  (424,000  acres)  of 
stream,  river,  lake,  and  shoreline  areas 
as  critical  habitat  for  the  Lost  River 
sucker.  This  proposed  critical  habitat 
designation  would  result  in  additional 
review  requirements  under  section  7  of 
the  Act  with  regard  to  Federal  agency 
actions.  Section  4  of  the  Act  requires  the 
Service  to  consider  economic  costs  and 
benefits  prior  to  making  a  final  decision 
on  the  size  and  scope  of  critical  habitat. 
DATES:  Comments  will  be  accepted  until 
January  30, 1995.  Public  hearing 
requests  must  be  received  by  January  17, 
1995. 

ADOnESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Portland  Field  Office, 
2600  S.E.  98th  Avenue,  Suite  100, 
Portland,  Oregon  97265.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Russell  D  Peterson,  Field  Supervisor, 
Portland  Field  Office,  at  the  above 
address,  (503)231-6179. 

SUPPLEMENTARY  INFORMATION: 

Biological  Considerations 

The  Upper  Klamath  River  Basin 
(Basin)  above  Iron  Gate  Dam  on  the 
Klamath  River  encompasses  a  drainage 
area  of  approximately  2,120.400 


hectares  (5.301,000  acres)  in  Oregon  and 
California  (USFWS  1992).  Early  records 
from  the  Basin  indicate  that  the  Lost 
River  and  shortnose  suckers  were 
common  and  abundant.  Cope  (1884) 
noted  that  Upper  Klamath  Lake 
sustained  "a  great  population  of  fishes", 
while  Gilbert  (1898)  noted  that  the  Lost 
River  sucker  was  "the  most  important 
food-fish  of  the  Klamath  Lake  region." 
Spring  sucker  rtms  "in  incredible 
numbers"  (Gilbert  1898)  were  relied 
upon  as  a  food  source  by  the  Klamath 
and  Modoc  Indians  and  were  taken  by 
local  settlers  for  human  consumption 
and  livestock  feed  (Cope  1879,  Coots 
1965,  Howe  1968).  Several  commercial 
operations  processed  "enormous 
amounts"  of  suckers  into  oil,  dried  fish, 
canned  fish,  and  other  products 
(Andreasen  1975.  Howe  1968). 

The  Upper  Klamath  Basin  once  had 
over  350,000  acres  of  wetlands  (USFWS 
1989),  extensive  riparian  corridors,  and 
functional  floodplains  that  could 
intercept  storm  nmoff,  dampen  sharp 
peaks  in  the  hydrograph,  reduce  erosion 
forces,  remove  organic  and  inorganic 
nutrients,  and  improve  water  quality 
(Mitsch  and  GosseUnk  1986).  The  loss  of 
these  wetlands  has  had  large  scale 
detrunental  effects  to  the  quality  and 
quantity  of  suitable  sucker  habitat 
(USFWS  1993).  Currently,  less  than 
75,000  acres  of  wetlands  remain  in  the 
Basin  (USFWS  1992). 

The  Lost  River  sucker  is  native  to 
Upper  Klamath  Lake  (Williams  et  al. 
1985)  and  its  tributaries  including  the 
WilliamsoQ  River,  the  Sprague  River, 
the  Wood  River,  Crooked  Creek,  Seven 
Mile  Creek,  Four  Mile  Creek  and  slough, 
Odessa  Creek.  Crystal  Creek  (Stine 
1982).  The  Lost  River  sucker  also 
historically  inhabited  the  Lost  River 
watershed,  Tule  Lake,  Lower  Klamath 
Lake,  and  Sheepy  Lake  (Moyle  1976), 
but  is  not  considered  native  to  the 
Klamath  River.  The  present  distribution 
of  the  Lost  River  sucker  includes  Upper 
Klcimath  Lake  and  its  tributaries 
(Buettner  and  Scoppettone  1990),  Clear 
Lake  Reservoir  and  its  tributaries 
(Buettner.  pers.  comm.  cited  in  USFWS 
1993),  Tule  Lake  and  the  Lost  River  up 
to  Anderson-Rose  Dam  (Scoppettone, 
pers.  comm.  cited  in  USFWS  1993),  the 
Klamath  River  downstream  to  Copco 
Reservoir  (Beak  1987)  and  probaUy  to 
Iron  Gate  Reservoir  (Maria,  pers.  comm. 
cited  in  USFWS  1993).  hi  the  Ujjper 
Klamath  Lake  watershed.  Lost  River 
sucker  spawning  runs  are  primarily 
limited  to  Sucker  Springs  in  Upper 
Klamath  Lake,  and  the  Sprague  and 
Williamson  Rivers.  Spawning  runs  also 
occur  in  the  Wood  River  and  in  Crooked 
Creek  (Markle  and  Simon  1993)  in  this 
watershed.  An  additional  run  may  occur 


in  Sheepy  Lake  in  the  Lower  Klamath 
Lake  watershed  (Johnson,  pers.  comm. 
cited  in  USFWS  1993).  and  spawning 
has  been  documented  in  the  Clear  Lake 
watershed  (Buettner  and  Scoppettone 
1990). 

Shortnose  sucker  historically 
occurred  in  Upper  Klamath  Lake  and  its 
tributaries  (Miller  and  Smith  1981; 
WilUams  et  al.  1985),  although  Moyle 
(1976)  includes  Lake  of  the  Woods, 
Oregon,  and  probably  the  Lost  River 
system  (Scoppettone  and  Vinyard  1991). 
The  current  distribution  of  the 
shortnose  sucker  includes  Upper 
Klamath  Lake  and  its  tributaries, 
Klamath  River  downstream  to  Iron  Gate 
Reservoir,  Clear  Lake  Reservoir  and  its 
tributaries,  Gerber  Reservoir  and  its 
tributaries,  the  Lost  River,  and  Tule 
Lake.  Gerber  Reservoir  represents  the 
only  habitat  with  a  shortnose  sucker 
population  that  does  not  also  have  a 
Lost  River  sucker  population.  In  the 
Upper  Klamath  I^e  watershed, 
shortnose  sucker  spawning  nms  are 
primarily  limited  to  the  Sprague  and 
Williamson  Rivers,  although  spavsming 
runs  may  also  occur  in  the  Wood  River 
and  in  Crooked  Creek  (Markle  and 
Simon  1993).  Shortnose  sucker 
spawming  has  been  documented  in  the 
Clear  Lake  watershed  (Buettner  and 
Scoppettone  1990). 

Both  species  are  primarily  lake 
residents  that  spawn  in  rivers,  streams, 
or  springs  associated  with  lake  habitats. 
After  hatching,  larval  suckers  migrate 
out  of  spawning  substrates,  which  are 
usually  gravels  or  cobbles,  and  drift 
downstream  into  lake  habitats. 
Shoreline  river  and  lake  habitats  with 
vegetative  structure  are  known  to  be 
important  during  larval  and  juvenile 
rearing  (Klamath  Tribe  1991,  Markle 
and  Simon  1993).  The  Lost  River  and 
shortnose  suckers  are  omnivorous 
bottom  feeders  whose  diets  include 
detritus,  zooplankton,  algae  and  aquatic 
insects  (Buettner  and  Scoppettone 
1990).  Sexual  maturity  for  Lost  River 
suckers  sampled  in  Upper  Klamath  Lake 
occurs  between  the  ages  of  6  to  14  years 
with  most  maturing  at  age  9  (Buettner 
and  Scoppettone  1990).  Most  shortnose 
suckers  reach  sexual  maturity  at  age  6 
or  7  (Buettner  and  Scoppettone  1990). 

The  historical  range  oi  the  Lost  River 
and  shortnose  suckers  has  been 
fragmented  by  construction  of  dams, 
instream  diversion  structures,  irrigation 
canals,  and  the  general  development  of 
the  U.S.  Bureau  of  Reclamation's 
Klamath  Project  and  related  agricultural 
processes.  Because  habitat 
fragmentation  limits  or  prevents  genetic 
interchange  among  populations, 
extinction  could  result  as  genetic 
diversity  decreases  and  populations 


become  more  susceptible  to 
environmental  change.  The  combined 
effects  of  danuning  of  rivers,  instream 
flow  diversions,  draining  of  marshes, 
dredging  of  Upper  Klamath  Lake,  and 
other  water  manipulations  has 
threatened  both  species  with  extinction 
(53  FR  27130).  AdditionaUy.  water 
quality  degradation  in  the  Upper 
Klamath  Lake  watershed  has  led  to 
large-scale  fish  kills  related  to  algal 
bloom  cycles  in  the  lake  (Kann  and 
Smith  1993).  Introduced  exotic  fishes 
may  reduce  recruitment  through 
competition  with,  or  predation  upon, 
suckers  and  sucker  larvae  (USFWS 
1993,  Dunsmoor  1993).  Conservation  of 
the  Lost  River  and  shortnose  suckers 
will  require  the  identification  of  actions 
to  reduce  threats  of  water  quality- 
induced  fish  kills,  provide  the  wide 
range  of  habitats  needed  by  all  size  and 
age  classes  of  the  fishes,  reduce  the 
impacts  of  exotic  fishes,  improve 
migration  corridors  between  habitats 
and  populations,  and  estabUsh  refugial 
populations  (USFWS  1993). 

Previous  Federal  Actions 

The  Lost  River  and  shortnose  suckers 
were  proposed  as  endangered  species  on 
August  26, 1987  (52  FR  32145).  The 
final  rule  listing  the  Lost  River  and 
shortnose  sucters  as  endangered  was 
published  on  July  18, 1988  (53  FR 
27130).  On  September  9,  1991,  the 
Service  received  a  60-day  notice  of 
intent  to  sue  from  the  Oregon  Natural 
Resources  Council  (ONRC)  for  failure  to 
prepare  a  recovery  plan  and  to  designate 
critical  habitat  for  the  Lost  River  and 
shortnose  suckers.  On  November  12. 
1991.  ONRC  filed  suit  in  Federal  Court. 
On  April  21. 1992,  ONRC  and  the 
Service  entered  into  an  agreement  to 
settle  the  litigation.  The  agreement 
required  completion  of  a  final  recovery 
plan  on  or  before  March  1 ,  1993;  a 
proposal  to  designate  critical  habitat  on 
or  before  April  1, 1993;  and  a  finding  on 
the  proposed  critical  habitat  by  April .1. 
1994.  After  settling  the  suit,  the  Service 
negotiated  an  extension  of  the  April  1, 

1993,  date  for  prof>osing  critical  habitat 
to  October  1, 1993.  A  second  extension 
was  negotiated  for  the  pubhcation  of  a 
proposed  rule  by  March  10, 1994,  and 
publication  of  a  final  determination  by 
November  29, 1994.  The  final  recovery 
plan  for  both  species  was  signed  by  the 
Regional  Director  on  March  17, 1993.  A 
subsequent  extension  provided  for 
issuance  of  a  proposal  by  August  19, 

1994,  and  a  final  determination  l^ 
February  28,  1995. 

Determination  <rf  Critical  Habitat 

"Critical  habitat,"  as  defined  in 
section  3(S)(A)  of  the  Act  means:  (i)  The 


specific  areas  within  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  on  which  are  found  those 
physical  or  biological  featxires  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  which  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed  upon 
a  determination  by  the  Secretary  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

The  term  "conservation,"  as  defined 
in  section  3(3)  of  the  Act,  means:  the  use 
of  all  methods  and  procedures  which 
are  necessary  to  bring  any  endangered 
species  or  tlureatened  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  the  Act  are  no  longer 
necessary. 

Therefore,  in  the  case  of  critical 
habitat,  conservation  represents 
protection  of  the  areas  essential  to 
recover  a  species  to  the  point  of 
delisting  (i.e.,  the  species  is  recovered 
and  is  removed  from  the  list  of 
endangered  and  threatened  species). 
Section  3(5)(C)  further  states  that  the 
entire  geographical  area  that  can  be 
occupied  by  the  species  shall  not  be 
included  in  critical  habitat  except  in 
special  ciwnmistances. 

Role  of  Critical  Habitat  in  Species 
Conservation 

A  designation  of  critical  habitat  may 
not.  by  itself,  achieve  recovery,  but  is 
one  of  several  measures  available  to 
contribute  to  conservation  of  a  spedes. 
Critical  habitat  focuses  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements) 
regardless  of  whether  the  areas  are 
currently  occupied  by  the  listed  species. 
Such  designations  alert  Federal 
agencies,  States,  the  pubhc,  and  other 
entities  about  the  importance  of  an  area 
for  the  conservation  of  a  Usted  species. 
Critical  habitat  also  identifies  areas  that 
may  require  special  management  or 
protection.  Areas  designated  as  critical 
habitat  receive  protection  under  section 
7  of  the  Act  with  regard  to  actions 
carried  out,  funded,  or  authorized  by 
Federal  agencies.  Section  7  of  the  Act 
requires  that  Federal  agencies  insure 
that  their  actions  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat. 

Designation  of  critical  habitat  does 
not  create  a  management  plan  for  a 
listed  species.  Designation  does  not 
automatically  prohibit  certain  actions, 
establish  niunerical  population  goals,  or 
prescribe  specific  management  actions 
(inside  or  outside  of  critical  habitat). 
Howevffl-,  critical  habitat  may  provido 


added  protection  for  areas  designated 
and  thus  assist  in  achieving  recovery. 
Areas  outside  of  critical  habitat  that 
contain  one  or  more  of  the  primary 
constituent  elements  may  still  be 
important  for  conservation  of  a  spedes. 
Areas  not  designated  as  critical  habitat 
also  may  be  of  considerable  value  in 
maintaining  ecosystem  integrity  and 
supporting  other  species,  thus  indirectly 
contributing  to  recovery. 

Relationship  of  Critical  Habitat  to 
Recovery  Plan 

The  Lost  River  sucker  and  shortnose 
sucker  recovery  plan  has  as  its  primary 
objective  "to  restore  the  Lost  River  and 
shortnose  sucker  populations  to 
delisting  status"  (USFWS  1993).  The 
plan  hsts  interim  goals  of  one  stable 
refugial  populaticHi  of  at  least  500 
individuals  for  each  unique  stock  of 
suckers.  The  recovery  plan  recognizes 
the  lack  of  high  quality  data  about 
habitat  needs,  availabihty,  and  use  by 
the  populations  it  is  Intended  to 
recover.  It  is  therefore  a  general  plan 
that  discusses  the  need  for  focusing 
research  efforts  to  guide  the 
development,  and  ultimately 
implementation,  of  recovery  efforts.  It 
outlines  the  pertinent  issues  and 
recommends  means  to  further 
investigate  each  so  that  recovery 
planning  will  be  based  on  solid 
information  and  thus  have  a  higher 
probability  of  success. 

This  proposed  rule  would  further 
delineate  the  areas  generally  described 
in  the  recovery  plan  as  important  to  the 
species'  recovery.  The  critical  habitat 
tmits  in  the  proposed  rule  include  the 
majority  of  the  known  populations  of 
Lost  River  and  shortnose  suckers  as 
described  in  the  recovery  plan. 
Designation  of  critical  habitat  will  help 
to  improve  and  stabilize  the  habitat 
conditions  that  support  the  populations 
of  sucker  listed  in  the  recovery  plan, 
which  will  aid  in  the  attainment  of  the 
interim  recovery  goals.  Critical  habitat 
may  also  ultimately  improve  our 
knowledge  and  understanding  of  habitat 
conditions  and  the  relationship  of  the 
listed  suckers  to  those  conditions  by 
focusing  research  efforts  within  CHU's. 
This  will  have  the  effect  of  providing 
much  of  the  information  identified  in 
recovery  plan  tasks  as  necessary  to 
proceed  with  the  recovery  program  for 
these  species. 

Primary  Constituent  ElemenU 

In  determining  which  areas  to 
designate  as  critical  habitat  for  a 
species,  the  Service  considers  those 
physical  and  biological  features  that  are 
essential  to  the  species  conservation  and 
that  may  require  special  management 
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considerations  or  protection.  Such 
physical  and  biological  features  are 
stated  in  50  CFR  424.12  and  include, ' 
but  are  not  limited  to,  the  following: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and  generally, 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical  geographical  and  ecological 
distributions  of  a  species. 

The  Service  has  determined  that  the 
physical  and  biological  features 
(referred  to  as  the  primary  constituent 
elements)  that  support  spawning, 
foraging,  cover,  rehigia  and  corridors 
between  these  areas,  and  growth  and 
dispersal  are  essential  to  the 
conservation  of  these  species.  The 
primary  constituent  elements  are  listed 
below. 

Water 

This  element  is  defined  as  a  sufficient 
quantity  of  water  of  suitable  quality  (i.e., 
temperature,  dissolved  oxygen,  flow 
rate,  pH,  nutrients,  lack  of 
contaminants,  tiuhidity,  etc.)  to  provide 
conditions  required  for  the  particular 
life  stage  for  each  species. 

Physical  Habitat 

This  element  is  defined  as  including 
areas  of  the  Upper  Klamath  Basin 
watershed  that  are  inhabited  or 
potentially  habitable  by  suckers  for  use 
as  refugia  from  stressful  water  quality 
conditions  or  predation,  or  for  use  as  in 
spawning,  nursery,  feeding,  or  rearing 
areas,  or  as  corridors  between  these 
areas. 

Biological  Environment 

The  components  of  this  element 
include  food  supply  and  a  natural 
scheme  of  predation,  parasitism,  and 
competition  in  the  biological 
environment.  Food  supply  is  a  function 
of  nutrient  supply,  productivity,  and 
availability  for  each  life  stage  of  the 
species.  Predation,  although  considered 
a  normal  component  of  this 
environment,  may  be  out  of  balance  due 
to  introduced  fish  species  or  the 
elimination  of  refugial  structures  such 
as  cover  and  shelter.  Competition  from 
nonnative  fish  species  and  parasitism 
may  also  be  elevated  due  to  stresses 
induced  by  degraded  habitats. 

A  more  detailed  discussion  of  these 
primary  constituent  elements  is 
contained  in  the  Lost  River  and 


Shortnose  Sucker  Critical  Habitat  Draft 
Biological  Support  Docvunent 
(Biological  Support  Docmnent)  which  is 
available  upon  request  from  the 
Portland  Field  Office  (see  ADDRESSES 
section,  above).  The  Biological  Support 
Document  contains  detailed  discussions 
of  the  biological  basis  for  the  primary 
constituent  elements. 

Criteria  for  Identifying  Critical  Habitat 

Several  qualitative  criteria  were 
considered  in  proposing  specific  areas 
as  critical  habitat.  The  following 
discussion  describes  the  criteria  and 
provides  a  brief  explanation  of  their  use 
in  proposing  specific  areas. 

Current  and  Historic  Range:  Proposed 
critical  habitat  units  include  much  of 
the  known  current  and  historic  ranges  of 
both  species.  Some  portions  of  the 
currently  inhabited  range  are  not 
included  in  this  proposed  rule,  and  no 
potentially  suitable  habitats  outside 
either  the  ciirrent  or  historic  range  of 
either  species  are  included. 

Suitable  Spawning  and  Migration 
Habitats:  Areas  known  to  provide  either 
spawning  habitat  or  migration  corridors 
to  or  from  spawning  habitats  are 
included  in  this  proposed  rule. 

Areas  Likely  to  Provide  Water 
Quahty:  Areas  within  the  current  or 
historic  range  of  both  species  that  are 
Ukely  to  provide  suitable  water  quality 
are  included  in  this  proposed  rule.  In 
general,  these  sites  are  known  refugial 
areas  (such  as  PeUcan  Bay),  water 
sources  such  as  springs,  or  those  areas 
falling  within  the  100-year  floodplain, 
where  defined,  or  areas  within  300  feet 
on  either  side  of  streams  within  the 
current  or  historic  range  of  the  species. 
Many  wetland  areas  are  included 
because  of  their  important  role  in 
maintaining  water  quality. 

Areas  to  Maintain  Rangewide 
Distribution:  The  major  habitats 
currently  utilized  by  both  species  across 
their  respective  ranges  are  included 
within  the  proposed  designation. 

Areas  to  Reduce  Fragmentation  of 
Populations:  The  boundaries  of 
proposed  critical  habitat  units  were 
drawn  to  reduce  the  likelihood  of 
separating,  for  example,  a  spawning 
habitat  from  the  population  of  suckers 
that  uses  that  habitat. 

Adequacy  of  Existing  Protection:  The 
Service  considered  the  legal  status  of 
lands  in  proposing  specific  areas  as 
critical  habitat.  Areas  with  permanent 
legal  protection,  such  as  congressionally 
designated  wilderness  areas,  national 
parks,  and  portions  of  national  wildlife 
refuges  are  not  proposed. 

AppUcation  of  the  aforementioned 
criteria  resulted  in  the  proposal  of  three 
main  types  of  aquatic  habitats  and 


associated  uplands  within  the  Upper 
Klamath  Basin  watershed: 

(1)  Lakes,  reservoirs,  rivers,  and 
streams  within  the  ciurent  or  historic 
distribution  of  the  Lost  River  and/or 
shortnose  sucker; 

(2)  Lands  adjacent  to  habitats 
identified  in  (1)  (above)  lying  vdthin  the 
100-year  floodplain  as  defined  on 
Federal  Emergency  Management  Agency 
(FEMA)  Flood  Insurance  Rate  Maps 
(FIRM);  and. 

(3)  Lands  adjacent  to  stream  habitats 
identified  in  (1)  (above)  but  outside 
areas  where  FEMA  100-year  flood  plains 
have  been  identified  in  (2)  (above),  but 
that  fall  within  a  zone  extending  300 
feet  on  either  side  of  the  stream  or  river. 

Included  within  the  proposed 
designation  are  Federal,  state  and 
private  lands  and  waters.  Designating 
the  six  units  as  critical  habitat  would 
provide  additional  protection  for  the 
major  habitat  and/or  population  areas, 
and  this  protection  would  further  the 
conservation  of  the  species. 

Proposed  Critical  Habitat  Designation 

The  regulations  require  that  the 
Service  define  "*  *  *  by  specific  limits 
using  reference  points  and  lines  as 
found  on  standard  topographic  maps" 
those  areas  designated  as  critical  habitat 
(50  CFR  424.12  (c)).  Water  bodies  such 
as  lakes,  rivers,  and  streams  are 
commonly  foimd  on  standard 
topographic  maps,  but  100-year 
floodplains  and  the  delineation  of  a  300- 
foot  distance  from  a  given  river  or 
stream  are  not.  Therefore,  the  Service 
has  described  the  boundaries  of  each 
proposed  critical  habitat  Unit  by 
extending  the  legal  description  out  to 
the  nearest  section  boundary  as  found 
on  standard  topographic  maps.  Only 
lands  or  waters  that  contain  one  or  more 
primary  constituent  elements  are 
included  in  the  proposed  designation. 
Areas  within  the  100-year  floodplain 
that  have  been  previously  developed  are 
not  hkely  to  provide  constituent 
elements.  Thus,  paved  areas,  road  and 
rail  corridors,  built-up  areas  within 
municipalities,  and  other  previously 
developed  areas  are  not  likely  to 
provide  constituent  elements  and  so 
would  not  be  affected  by  the  proposed 
designation.  Diked  and  leveed  areas  to 
which  a  connection  to  the  river  or 
stream  remains  may  continue  to  provide 
the  constituent  elements  necessary  for 
inclusion  as  critical  habitat. 

The  Service  has  proposed  the  100- 
year  FEMA  floodplains  as  an  indicator 
of  the  likely  distribution  of  the  primary 
constituent  elements,  and  those  features 
that  provide  for  the  primary  constituent 
elements,  because  the  100-year 
floodplains  are  a  product  of  the  normal 


long  term  function  of  the  stream.  In 
places,  the  floodplain  may  be  alter«d 
trom  its  natural  state  by  human 
activities,  but  in  most  cases  these 
alterations  also  would  affect  the  ability 
of  those  portions  of  the  floodplain  to 
provide  the  primary  constituent 
element.s.  In  such  cases  as  these, 
inclusion  of  the  100-year  historic 
floodplain  as  an  indicator  would  be 
inappropriate. 

FEMA  has  not  mapped  a  100-year 
floodplain  on  many  portions  of  the 
upper  watershed.  According  to  a  1993 
report  by  the  interagency  Forest 
Ecosystem  Management  Assessment 
Team  (FEMAT),  riparian  zones,  which 
provide  for  a  majority  of  the  primary 
constituent  elements  and  compKinents 
thereof,  consist  of*  *  *  areas  where 
the  vegetation  complex  and 
microclimate  conditions  are  products  of 
the  combined  presence  and  influence  of 
pereimial  and/or  intermittent  water, 
associated  high  water  tables,  and  soils 
that  exhibit  some  wetness 
characteristics."  The  FEMAT  report 
(USDA  et  al.  1993)  contains  a 
comprehensive  review  of  riparian 
ecosystem  components  and  specifies 
that  riparian  zones  for  fish  bearing 
streams  should  consist  of"*   *   *  the 
area  on  either  side  of  the  stream 
extending  trom  the  edges  of  the  active 
stream  channel  to  the  top  of  the  inner 
gorge,  or  to  the  outer  edges  of  the  100- 
year  floodplain,  or  to  t^je  outer  edges  of 
riparian  vegetation,  or  to  a  distance 
equal  to  the  height  of  two  site  potential 
trees,  or  300  feet  slope  distance  (600 
feet,  including  both  sides  of  the  stream 
t  hannel),  whichever  is  greatest." 

Under  the  Act's  regulations  (50  CFR 
424.12(ci).  measurements  such  as  "the 
height  of  two  site  potential  trees" 
cannot  be  used  to  determine  critical 
habitat  boundaries.  Therefore,  the 
Service  has  proposed  the  300-foot 
widths  discussed  in  the  FEMAT 
definition  of  riparian  areas  as  an 
indicator  of  the  likely  distribution  of 
primary  constituent  elements  in  the 
absence  of  mapped  VEMA  floodplains. 

Descriptionrof  Units 

The  proposed  designation  includes  6 
critical  habitat  units  (CHU's)  across  the 
range  of  the  two  suckers.  Each  of  these 
units  provides  all  three  of  the  primary 
constituent  elements  somewhere  within 
the  unit,  but  critical  habitat  only  exists 
where  one  or  more  of  the  primary 
constituent  elements  is  provided.  Of 
these,  all  but  Unit  #6  (Gerber  Reservoir 
and  watershed)  are  proposed  critical 
habitat  for  both  the  Lost  River  and 
shortnose  suckers.  Unit  6  is  prt)posed  as 
critical  habitat  only  for  the  shortnose 
sucker.  A  brief  description  of  each  unit 


and  the  status  of  sucker  populations 
.  inhabiting  the  units,  follows. 

Unit  1— Clear  Lake  and  Watershed 

Clear  Lake  supports  a  lai^e 
population  of  shortnose  suckers  with 
consistent  recruitment  and  a  diverse  age 
structure  (Buettner  and  Scoppettone 
J  991).  The  status  of  the  Lost  River 
sucker  population  in  Clear  Lake  is 
uncertain  due  to  low  catches,  but  the 
population  is  suspected  to  be  larger  than 
past  sampling  indicates.  The  age 
structure  of  Lost  River  suckers  collected 
is  fairly  diverse  (Scoppettone,  per. 
coram,  cited  in  USFWS  1993).  Recent 
drought  conditions  may  have  reduced 
the  habitat  available  for  all  fish  in  the 
Clear  Lake  watershed  and  the  long-term 
effects  on  the  sucker  populations  is 
unknown.  This  unit  includes  the  waters 
of  Clear  Lake  reservoir  below  the 
highwater  line  and  a  large  portion  of  the 
Willow  Creek  and  Boles  Creek 
watersheds  tributary  to  Clear  Lake.  The 
unit  is  located  mostly  in  CaUfomia  with 
a  small  portion  of  Willow  Creek  that 
extends  into  Oregon,  and  includes  Clear 
Lake  National  Wildlife  Refuge.  Modoc 
and  Fremont  National  Forests,  State, 
and  private  lands. 

Unit  2—Tule  Lake 

Both  Lost  River  and  shortnose  suckers 
have  been  found  in  Tule  Lake  in  recent 
years  (Scoppettone,  pers.  conun.  cited  in 
USFWS  1993).  Researchers  have  not 
succeeded  in  estimating  the  size  of  the 
populations,  but  have  docimiented  the 
presence  and  relatively  good  health  (as 
measured  by  condition  factor)  of 
populations  of  both  sucker  species  in 
Tule  Lake  (Green  1993,  Buettner,  pers. 
comm.).  Spawning  runs  from  Tule  Lake 
up  the  Lost  River  to  Anderson-Rose 
Dam  have  been  documented  (USFWS 
1993).  This  unit  includes  the  waters  of 
Tule  Lake  below  the  highwater  line  and 
the  Lost  River  upstream  to  Anderson- 
Rose  Dam.  The  imit  is  located  mostly  in 
California  with  a  small  portion  of  the 
Lost  River  that  extends  into  Oregon  and 
would  include  Tule  Lake  National 
Wildlife  Refuge,  Bureau  of  Land 
Management  (Susanville  District), 
National  Park  Service  (Lava  Beds 
National  Moniunent),  and  private  lands. 

Unit  3— Klamath  River 

Shortnose  suckers  are  present  in 
Copco  Reservoir  on  the  Klamath  River 
as  an  aged  population;  all  shortnose 
suckers  collected  in  1987  were  older 
adults  (16-33  years  old),  indicating  that 
neither  successful  reproduction  nor 
recruitment  from  upstream  sources  has 
occurred  since  the  early  I970's 
(Buettner  and  Scoppettone  1991).  Lost 
River  and  shortnose  suckers  have  been 


reported  from  other  reservoirs  in  the 
Klamath  River  system  between  Upper 
Klamath  Lake  and  fron  Gate  Reservoir 
but  little  is  known  about  the  suckers  in 
this  stretch  of  river.  This  unit  extends 
from  Iron  Gate  Dam  on  the  Klamath 
River  in  California  to  Link  River  Dam  on 
Upper  Klamath  Lake  in  Oregon.  Tho 
unit  includes  Winema  and  Klamath 
National  Forest.  Bureau  of  Land 
•  Management  (Lakeview  and  Redding 
Districts).  State,  and  private  lands. 

Unit  4— Upper  Klamath  Lake  and 
Watershed  (Excluding  Williamson  and 
Sprague  Rivers) 

Studies  conducted  in  Upper  Klamath 
Lake  between  the  1960's  and  the  late 
1980's  documented  serious  declines  in 
sucker  populations  of  both  species 
(Golden  1969.  Andreasen  1975.  Bienz 
and  Ziller  1987).  Fish  kills  associated 
with  poor  water  quality  in  Upper 
Klamath  Lake  eUminated  many  larger 
adults  of  both  species  (Buettner  and 
Scoppettone  1990). 

In  Upper  Klamath  Lake,  recruitment 
of  the  Lost  River  and  shortnose  suckers 
to  adult  size  classes  is  extremely  poor, 
as  evidenced  by  the  existence  of  only 
two  strong  year  classes  of  spawning 
adults  in  the  last  20  years  (Buettner  and 
Scoppettone  1990).  A  juvenile  year  class 
from  spawning  activity  may  represent 
the  most  recent  successful  year  class  for 
both  sucker  species  in  the  Upper 
Klamath  Lake  population  in  1991 
(Markle  and  Simon  1993). 

A  distinct  population  of  Lost  River 
suckers  spawns  at  Sucker  Springs  on  the 
shores  of  Upper  Klamath  Lake  from 
mid-March  through  mid-April  but  may 
begin  as  early  as  the  first  of  February 
(Andreasen  1975,  Buettner  and 
Scoppettone  1990,  Klamath  Tribe  1991). 
The  Sucker  Springs  population  of  Lost 
River  suckers  appears  to  be  comprised 
of  large,  older  adults  suggesting  a  lack 
of  recruitment  over  the  last  20  years 
(Buettner,  pers.  comm.  cited  in  USFWS 
1993).  In  1993,  limited  use  of  Sucker 
Springs  by  shortnose  suckers  was  also 
documented,  but  later  in  the  season  and 
with  unknown  spawning  success 
(Buettner,  pers.  comm.,  Dunsmoor.  pers. 
comm.).  Entire  stocks  of  Lost  River 
suckers  that  once  utilized  other  springs 
(e.g.,  Harriman  Springs,  Barkley 
Spriiigs)  disappeared  between  the 
1960's  and  the  present  (USFWS  1993) 

This  unit  includes  the  waters  of 
Upper  Klamath  and  Agency  Lakes 
below  the  highwater  line,  portions  of 
the  watershed  on  the  west  side  of  Upper 
Klamath  Lake,  and  much  of  the  Wood 
River  watershed.  The  unit  also  includes 
large  wetland  areas  associated  with  the 
shorelines  of  the  lakes  and  the 
floodplains  of  tributary  streams  and 
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rivers.  Property  in  this  unit  is  owned  by 
the  Winema  National  Forest,  Bureau  of 
Land  Management  (Lakeview  District), 
Upper  Klamath  National  Wildlife 
Rehige,  State,  and  private  citizens. 

Unit  5 — Williamson  and  Sprague  Rivers 

The  Williamson  and  Sprague  Rivers 
provide  the  primary  river  spawning 
habitat  for  the  Upper  Klamath  Lake 
populations  of  both  sucker  species, 
although  the  quahty  and  quantity  of  this 
habitat  has  declined  (USFWS  1993). 
SpavkTiing  migrations  by  both  species, 
and  the  outmigration  of  larval  suckers 
after  spawning,  occxu'  in  the  lower 
Wilhamson  River  and  the  Sprague  River 
to  the  Sprague  River  Dam.  Although  the 
dam  does  have  passage  facilities  that 
allow  migrating  fish  access  to  spawning 
habitats  upstream  of  the  dam,  the 
availability  of  suitable  spawning  habitat 
has  been  reduced  (J.  Kann,  C.  Bienz  and 
L.  Dunsmoor,  Klamath  Tribes,  pers. 
comm.  1993).  The  lower  WilUamson 
River  is  also  important  larval  rearing 
habitat  (Klamath  Tribe  1991)  and  may 
provide  important  water  quahty  refugia 
for  adult  suckers  during  summer  algal 
blooms.  This  unit  extends  from  the 
mouth  of  the  Williamson  River  at  Upper 
Klamath  Lake  upstream  to  the 
confluence  of  the  Sprague  River,  then 
up  the  Sprague  River  to  upper  limit  of 
the  presumed  historic  distribution  near 
the  confluence  of  Brown  Creek.  It 
includes  lOO-'year  floodplains  along 
both  the  Wilhamson  and  Sprague 
Rivers,  as  well  as  some  of  their  tributary 
streams.  This  imit  includes  land  of  the 
Winema  and  Fremont  National  Forests, 
Bureau  of  Land  Management  (Lakeview 
District),  and  private  citizens  and  lies 
entirely  within  the  State  of  Oregon. 

Unit  6 — Gerber  Reservoir  and 
Watershed 

Gerber  Reservoir  is  the  only  major 
habitat  area  inhabited  by  shortnose 
suckers  but  not  Lost  River  suckers.  The 
Gerber  Reservoir  population  of 
shortnose  suckers  appears  healthy  in 
that  it  has  successfully  recruited  in  the 
last  few  years  (Buettner,  pers.  comm. 
cited  in  USFWS  1993).  Reproduction  of 
shortnose  suckers  has  been  documented 
in  Gerber  Reservoir  and  its  tributary 
streams  despite  stress  likely  induced  by 
low  reservoir  levels  associated  with 
drought  conditions  and  irrigation 
releases  (Buettner,  pers.  comm.  cited  in 
USFWS  1993).  This  unit  includes  the 
waters  of  Gerber  Reservoir  below  the 
highwater  line  and  a  large  portion  of  the 
Ben  Hall,  Barnes,  Barnes  Valley. 
Pitchlog,  and  Wildhorse  Creek 
watersheds.  The  unit  is  located  entirely 
within  the  state  of  Oregon  and  would 
include  Bureau  of  Land  Management 


(Lakeview  District),  Fremont  National 
Forest.  State,  and  private  lands. 

Areas  Not  Proposed 

Section  3(5)(C)  of  the  Act  states  that 
"[ejxcept  in  those  circumstances 
determined  by  the  Secretary,  critical 
habitat  shall  not  include  the  entire 
geographical  area  which  can  be 
occupied  by  the  threatened  or 
endangered  species."  The  Service  has 
not  proposed  the  permanent  irrigation 
canals  of  the  Bureau  of  Reclamation's 
Klamath  Project,  including  portions  of 
the  Lost  River,  even  though  both  species 
may  occur  in  these  canals.  An  exception 
is  the  Lost  River  below  Anderson-Rose 
Dam,  which  is  included  because  of  its 
connection  to  Tule  Lake.  These  canal 
habitats  are  barely  suitable  for  suckers 
and  tyfiically  do  not  provide  fOr  large, 
recruiting  populations.  Additionally, 
the  Service  has  not  proposed  Lower 
Klamath  Lake,  Sheepy  Lake,  and  other 
bodies  of  water  on  or  near  the  Service's 
Lower  Klamath  National  Wildlife 
Refuge,  even  though  these  fall  within 
the  current  or  historic  range  of  both 
species.  These  habitats  were  excluded 
because  they  do  not  appear  to  provide 
adequate  habitats  to  support  stable 
populations.  Additionally,  certain  lands 
that  occur  within  the  legally  defined 
boundaries  of  proposed  critical  habitat 
but  do  not  or  could  not  provide  any  of 
the  primary  constituent  elements  are  not 
considered  included  in  the  proposed 
critical  habitat  area  (see  legal 
descriptions  and  accompanying  maps). 

Efifects  of  Critical  Habitat  Designation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  destroy  or  adversely  modify 
designated  critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  the  section  7(a)(2) 
requirement  that  Federal  agencies 
insure  that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species.  A  Federal  agency 
must  consult  with  the  Service  if  its 
proposed  action  may  affect  a  listed 
species  or  its  critical  habitat. 
Regulations  implementing  this 
interagency  cooperation  provision  qi  the 
Act  are  codified  at  50  CFR  Part  402. 

Destruction  or  adverse  modification  of 
critical  habitat  is  defined  as  "*  *  *  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  50  CFR  402.02. 


Jeopardy  is  defined  at  50  CFR  402.02  as 
any  action  that  would  be  expected  to        ' 
reduce  appreciably  the  likelihood  of        ! 
both  the  survival  and  recovery  of  a  I 

Usted  species  in  the  wild.  j 

Siuvival  and  recovery  are  related  ) 

concepts.  Survival  may  be  viewed  as  a     ' 
linear  continuvun  between  recovery  and 
extinction  of  the  species.  The  closer  one 
is  to  recovery,  the  greater  the  certainty 
of  the  species'  continued  survival.  The 
terms  "sxirvival  and  recovery"  are  thus 
related  by  the  degree  of  certainty  that 
the  species  will  persist  over  a  given 
period  of  time.  Siuvival  is  influenced  by 
a  species'  population  nimibers. 
distribution  throughout  its  range, 
stochasticity,  expected  duration,  and 
reproductive  success. 

The  Act's  definition  of  critical  habitat 
indicates  that  the  purpose  of  critical 
habitat  is  to  contribute  to  a  species' 
conservation  (i.e..  recovery).  Section  7's 
mandate  that  Federal  agencies  insure 
against  the  destruction  or  adverse 
modification  of  critical  habitat  is 
directed  at  actions  that  would  diminish 
the  value  of  habitat  essential  to  the 
survival  and  recovery  of  hsted  species, 
thus  providing  a  regiilatory  means  of 
ensuring  that  Federal  actions  within 
critical  habitat  are  considered  with 
respect  to  the  recovery  needs  of  a  listed 
species.  Thus,  the  adverse  modification 
standard  has  been  appUed  closer  to  the 
recovery  end  of  the  survival  continuum, 
whereas,  the  jeopvdy  standard  has  been 
applied  nearer  to  the  extinction  end  of 
the  continuum. 

Once  critical  habitat  designation  has 
been  proposed,  section  7(a)(4)  of  the  Act 
and  implementing  regulations  (50  CFR 
402.10)  require  Federal  agencies  to 
confer  with  the  Service  on  any  action 
that  is  likely  to  result  in  the  destruction 
or  adverse  modification  of  the  proposed 
areas.  Conference  reports  provide 
advisory  conservation  recommendations 
to  assist  a  Federal  agency  in  identifying 
and  resolving  conflicts  that  may  be 
caused  by  the  proposed  action. 

If  an  agency  requests,  and  the  Service 
concurs,  a  formal  conference  report  may 
be  issued.  Formal  conference  reports  on 
proposed  critical  habitat  contain  an 
opinion  that  is  prepared  in  accordance 
with  the  procedures  for  formal 
consultation  as  if  the  critical  habitat 
were  already  designated.  Such  a  formal 
conference  report  may  be  adopted  as  the 
biological  opinion  pursuant  to  50  CFR 
402.10(d)  when  the  critical  habitat  is 
designated,  if  no  significant  information 
or  changes  in  the  action  occur  that 
would  alter  the  content  of  the  opinion. 

Designation  of  critical  habitat  focuses 
on  the  primary  constituent  elements 
within  the  defined  units  and  their 
contribution  to  the  species'  recovery. 


based  on  consideration  of  the  species' 
biological  needs  and  factors  that 
contribute  to  recovery  (e.g.,  distribution, 
numbers,  reproduction,  and  viabihty). 
The  evaluation  of  actions  that  may  affect 
critical  habitat  for  the  Lost  River  and/or 
shortnose  sucker  would  consider  the 
effects  of  the  action  on  any  of  the  factors 
■  that  were  the  basis  for  determining  the 
habitat  to  be  critical.  These  include  the 
primary  constituent  elements  of  water, 
physical  habitat,  and  biological 
environment,  including  the  abihty  of  an 
area  currently  lacking  these  elements  to 
provide  them  in  the  hiture,  as  well  as 
the  contribution  of  the  critical  habitat 
unit  to  recovery. 

hidividual  critical  habitat  units  would 
be  part  of  a  habitat  network  essential  to 
maintaining  stable  and  well  distributed 
populations  over  the  ranges  of  both 
species.  Section  7  analysis  of  activities 
affecting  sucker  critical  habitat  would 
consider  impacts  to  individual  critical 
habitat  units,  as  well  as  the  entire  area 
designated.  The  Service,  in  its  review  of 
an  action,  would  base  its  biological 
opinion  relative  to  the  adverse 
modification  standard  first  on  the 
critical  habitat  xmit  and  then  on  the 
entire  area  designated. 

For  species  vvhere  multiple  critical 
habitat  units  are  designated,  each  unit 
has  both  a  local  role  and  a  rangewide 
role  in  contributing  to  the  conservation 
of  the  species.  The  loss  of  a  single  unit 
may  not  jeopardize  the  continued 
existence  of  the  species,  but  may 
significantly  reduce  the  abihty  of 
critical  habitat  to  contribute  to  recover}' 
In  some  cases,  the  destruction  of  a 
proposed  critical  habitat  unit  could 
result  in  the  loss  of  an  entire 
population,  which  could  preclude 
recovery  or  reduce  the  likelihood  of 
survival  of  the  species.  The  critical 
habitat  units  in  the  proposed  rule 
include  the  areas  known  to  be  important 
to  recovery  as  described  in  the  recovery 
plan  to  the  majority  of  the  known 
populations  of  Lost  River  and  shortnose 
suckers. 

Each  proposed  critical  habitat  unit  is 
related  to  and,  in  some  cases,  dependent 
upon,  adjacent  units.  For  example, 
impacts  to  one  unit  may  have  an  effect 
on  other  units  downstream  of  that  unit. 
The  gradual  degradation  of  an  upstream 
critical  habitat  unit  to  the  point  where 
it  no  longer  fulfills  the  overall  function 
for  which  it  was  proposed  may  diminish 
the  survival  and  recovery  of  the  species 
because  of  effects  on  downstream  units. 

Present  conditions  vary  among 
proposed  units  such  that  some  areas 
may  be  less  able  to  sustain  continuing 
impacts  than  others  at  any  given  time. 
The  level  of  disturbance  a  critical 
habitat  unit  could  withstand  and  still 


fulfill  its  intended  purpose  is  variable 
throughout  the  species'  range  and 
would  need  to  be  reviewed  in  the 
context  of  its  current  status,  condition, 
and  location.  Each  Federal  action  would 
require  review  as  to  its  impacts  at  both 
the  unit  and  species  range  level.  When 
determining  whether  or  not  any 
particular  action  would  appreciably 
diminish  the  value  of  the  habitat  for  the 
survival  and  recovery  of  the  species,  the 
baseline  condition  and  expected  roles 
for  both  the  individual  critical  habitat 
unit  and  coimected  nearby  imits  must 
be  considered.  Under  this  proposal,  the 
Service's  analysis  woidd  consider  the 
indirect  effects  on  critical  habitat  from 
actions  planned  outside  the  designated 
area.  Analysis  of  impacts  to  individual 
units  would  consider  the  effects  on  the 
local  area  (both  the  unit -and  nearby 
connected  units),  as  well  as  the  impacts 
to  the  entire  complex  of  critical  habitat 
units. 

Examples  of  Proposed  Actions 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  to 
designate  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  Several 
activities,  depending  on  the  season  of 
occurrence  and  the  scale  of  the  project, 
may  result  in  the  destruction  or  adverse 
modification  of  the  proposed  critical 
habitat  without  necessarily  jeopardizing 
the  continued  existence  of  the  Lost 
River  and/or  shortnose  suckers. 
Examples  include,  but  are  not  hmited 
to:  Timber  harvest;  forest  management; 
Federal  farm  loan  programs;  flood 
control;  lease  land  farming  activities  on 
refuge  lands;  road  construction  and 
refurbishment;  hydroelectric  facilities 
management;  livestock  grazing 
activities;  irrigation  deUvery  programs; 
agricultural  activities;  urban  water  and 
sewage  management;  ecosystem 
restoration  activities;  wetland  filling 
activities;  pipeline  construction 
activities;  and  development. 

Section  7  consultation  on  critical 
habitat  would  be  rfequired  if  a  given 
Federal  agency  action  may  affect, 
directly  or  indirectly,  any  of  the  primary 
constituent  elements.  The  Service 
would  consider  the  effect  of  the 
proposed  action  on  the  primary 
constituent  elements  along  with  the 
reasons  why  the  particular  critical 
habitat  unit  was  designated.  Actions 
physically  located  outside  of  critical 
habitat  that  may  affect  one  or  more  of 
the  primary  constituent  elements  such 
as  through  increases  in  sedimentation, 
nutrient  transport,  impacts  to  timing 
and  quantity  of  streamflow.  and  by 


other  means,  could  indirectly  result  in 
destruction  or  adverse  modification  of 
critical  habitat,  and  would  require 
consultation.  Federal  agencies  would 
consult  on  actions  that  may  affect  the 
water  quahty,  streambank  stabihty, 
sedimentation  rates,  nutrient  dynamics, 
floodplain  structure  or  function,  or 
aquatic  habitat  complexity  of  the 
following  areas:  (1)  The  Sprague/Sycan 
watershed  above  the  Sprague  River 
confluence  with  the  Williamson  River; 
(2)  the  Willow  Creek  and  Boles  Creek 
watersheds  tributary  to  Qear  Lake 
Reservoir;  (3)  the  Gerber  watershed 
tributary  to  Gerber  Reservoir;  (4)  the 
west  side  tributaries  to  Upper  Klamath 
Lake;  and,  (5)  the  Wood  River  watershed 
and  tributaries.  These  consultations 
would  be  required  because  of  the 
indirect  effects  of  actions  on 
downstream  critical  habitat  units. 
Designation  of  critical  habitat  as 
proposed  would  likely  add 
incrementally  to  the  consultation 
workload  that  abeady  exists  by  virtue  of 
the  hsted  status  of  the  suckers  primarily 
due  to  the  inclusion  in  the  designation 
of  areas  that  are  not  ciurently  occupied 
by  the  species  but  could  provide 
suitable  recovery  habitat. 

Although  the  current  condition  of 
these  sub-basins  suggests  that  minor 
activities  (e.g..  individual  timber  sales, 
grazing  allotments,  or  road  construction 
projects)  may  adversely  affect 
downstream  critical  habitat,  this  may 
not  always  be  the  case.  As  recovery  plan 
or  other  restoration  activities  bring 
about  improvements  in  the  amount, 
distribution,  and  quahty  of  sucker 
habitat  through  watershed 
improvement,  the  resilience  of  the 
ecosystems  that  suckers  depend  upon 
should  increase.  These  improvements 
should  increase  the  ability  of  the 
watershed  to  ameliorate  disturbances 
imposed  by  human  activities,  such  that 
minor  actions  might  no  longer  adversely 
affect  critical  habitat  (see  Biological 
Support  Document). 

■Land  Ownership 

The  proposed  critical  habitat  includes 
lands  of  Federal,  State,  and  private 
ownership  as  determined  from  BLM 
1:100,000  surface  or  minerals 
management  maps  of  the  Basin.  Federal 
lands  and  facthties  (e.g.,  dams,  canals, 
reservoirs)  within  the  proposed 
designation  include  those  owned  and 
managed  by  Forest  Service,  Bureau  of 
Land  Management,  Bureau  of 
Reclamation,  and  Fish  and  Wildhfe 
Service.  The  biological  support 
document  describes  in  greater  detail  the 
land  ovraership  of  each  proposed 
critical  habitat  unit.  While  many 
structural  facihties  fall  withm  the 
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boundaries  of  the  proposed  critical 
habitat,  they  would  be  afEected  by  the 
critical  habitat  designation  only  to  the 
extent  that  they  provide  a  primary 
constituent  element  essential  to  the 
species,  or  that  they  affect  the  ability  of 
an  area  to  provide  a  primary  constituent 
element. 

Several  reservoirs,  or  portions  thereof, 
are  included  in  the  proposed  critical 
habitat  designation.  The  proposal  would 
cover  all  areas  contained  within  the 
reservoir  shorelines  at  the  full-pool 
elevation  (the  water  surface  elevation  at 
full  capacity).  The  reservoir's  physical 
feat\ires  such  as  shoreline  vegetation, 
spring  inflows,  deep  spots,  and  areas  of 
vegetation  that,  when  covered  by  water, 
can  provide  spawning,  rearing,  feeding 
or  other  habitat  components,  can 
provide  important  elements  of  sucker 
habitat.  By  establishing  the  upper 
boundary  at  the  full  pool  elevation,  all 
physical  habitats  within  the  reservoir 
would  be  included  as  critical  habitat 
regardless  of  the  water  elevation  at  any 
given  time.  This  does  not  mean, 
however,  that  the  reservoir  is  required 
to  be  continuously  maintained  at  the 
full  j>ool  elevation. 

Included  within  the  proposed 
designation  are  some  lands  faUing 
within  the  boundaries  of  Fish  and 
Wildlife  Service  National  Wildlife 
Refuges  (refuge  lands).  Critical  habitat  is 
defined  as  areas  which  are  essential  to 
the  conservation  of  the  species  and 
require  special  management 
considerations  or  protection  (section 
3(5)(A)).  Most  of  the  refuge  lands  in  the 
Klamath  Basin  are  ciurently  managed  to 
provide  the  primary  constituent 
elements  of  critical  habitat,  or  do  not 
provide  suitable  sucker  habitat,  and  so 
are  not  included  in  this  proposed 
designation.  However,  water  levels  on 
some  refuge  lands  that  provide  suitable 
sucker  habitat  are  dependent  on  either 
irrigation  return  flows,  water  stored  for 
irrigation  delivery,  or  available  water 
after  existing  water  rights  for 
agricultural  uses  on  the  Klamath  Project 
have  been  met  (USFWS  1989.  USFWS 
1991.  USBR  1992).  The  management  of 
water  on  these  lands,  and  thus  the 
ability  to  manage  refuge  lands  for  the 
primary  constituent  elements  on  the 
Upper  Klanvath  Marsh  and  Hank's 
Marsh  Refuges,  is  entirely  dependent 
upon  reservoir  management  as 
determined  by  the  Bureau  of 
Reclamation  U-  Mainline,  USFWS 
Klamath  Refuge  Complex  pers.  comm., 
1994).  Similarly,  lake  levels  and 
volumes  at  Clear  Lake  and  Tule  Lake 
Refuges  are  under  the  control  of  the 
Bureau  of  Reclamation,  and  the  Refuges 
have  neither  significant  water  rights  nor 
water  delivery  contracts  with 


Reclamation  in  order  to  provide  for  the 
needs  of  the  suckers  0-  Hainline, 
USFWS  Klamath  Refuge  Complex,  pers. 
comm.,  1994).  Therefore,  these  lands  are 
appropriate  to  include  in  this  proposed 
critical  habitat  rule.  Prior  to  making  a 
final  decision  on  this  proposal,  the 
Service  will  assess  the  neied  to  include 
all  lands  within  the  100-year  FEMA 
floodplain  and  may  reduce  the  acreage 
of  refuge  and  other  lands  included  as 
critical  habitat  in  the  final  rule.  These 
refuge  lands  are  identified  in  the 
Recovery  Plan  as  being  crucial  to  the 
sucker's  survival  and  recovery  (USFWS 
1993). 

Some  State  and  private  lands  and 
waters  are  included  within  the  proposed 
designation  of  critical  habitat.  The 
designation  of  State  and  private  lands  as 
critical  habitat  would  not  affect 
landowners  in  the  absence  of  a  Federal 
action.  However,  any  Federal  actions 
authorized,  funded,  or  carried  out  by  a 
Federal  agency  that  may  afEact  critical 
habitat  on  such  lands  would  necessitate 
consultation  by  the  action  agency.  Due 
to  the  limited  extent  of  Federal 
involvement,  the  Service  expects  that 
relatively  few  formal  section  7 
consultations  would  be  initiated  for 
actions  on  these  lands  as  a  result  of 
critical  habitat  designation. 

Should  a  Federal  action  occur  on 
State  or  private  land,  the  Federal  agency 
carrying  out  the  action  would  be 
responsible  for  consuhing  with  the 
Service  if  the  action  might  affect  critical 
habitat. 

Consideration  of  Economic  and  Other 
Factors 

Introduction 

Section  4(b)(2)  of  the  Act  requires 
consideration  of  economic  and  other 
relevant  impacts  in  determining 
whether  to  exclude  areas  from  critical 
habitat  Areas  may  be  excluded  from 
critical  habitat  designation  when  the 
costs  or  impacts  of  designation 
outweigh  the  benefits,  provided  that 
exclusion  will  ncrt  result  in  extinction  of 
a  species. 

"The  economic  analysis  addresses  only 
at  the  incremental  economic  impact  of 
designating  critical  habitat  above  and 
beyond  any  economic  impacts  resulting 
from  the  listing  of  the  species.  The 
economic  impacts  of  Usting  under  the 
Act  cannot  be  considered.  See  H.R.  Rep. 
No.  835.  97th  Cong.,  2d  Sess.  19-20 
(1982). 

An  economic  analysis  was  conducted 
to  estimate  the  economic  effects  of  the 
proposed  critical  habitat  designation. 
The  Service  contracted  ECO  Northwest. 
->of  Eugene.  Oregon,  to  conduct  an 
economic  analysis  and  assist  with  the 


collection  of  data  relevant  to  analyzing 
the  economic  impacts  designation  of 
critical  habitat  would  have.  The  report 
by  ECO  Northwest,  which  follows  the 
methodology  described  in  ECO 
Northwest  (1994),  is  available  bom  the 
Service's  Portland  Field  Office  (see 
ADDRESSES  section  above).  The  Service 
is  sohciting  comments  on  the  draft 
economic  analysis  report. 

To  collect  tl^  information  used  in  the 
economic  analysis,  the  Service 
developed  a  questionnaire  which  was 
sent  to  each  Federal  agency  operating  in 
the  Upper  Klamath  Basin.  The 
questionnaire  assisted  both  the  Federal 
agencies  and  the  Service  in  collecting 
the  information  that  could  be  used  in 
developing  an  economic  analysis  for 
this  critical  habitat  proposal.  The 
questionnaire  requested  information 
that  was  already  in  existence  or  readily 
available  in  agency  planning  documents 
or  associated  environmental  impact 
statements  (EIS),  if  any.  The  completed 
questionnaires  provided  an 
approximation  of  the  economic  impacts 
of  the  proposed  designation,  although 
predictable  inaccvuacies  in  the  agency 
responses  existed  due  to  the  lack  of 
details  about  where  critical  habitat 
would  be  designated,  how  consultations 
on  critical  habitat  would  be  conducted, 
and  the  kinds  of  agency  actions  that 
would  require  consultation. 

The  questionnaires  sent  to  land 
management  agencies  (such  as  the 
Forest  Service  and  Bureau  of  Land 
Management)  asked  the  agencies  to 
select  an  option  or  alternative  from  their 
most  recent  land  or  resource 
management  plan  or  EIS  to  correspond 
to  each  of  three  scenarios:  (1)  The  level 
of  agency  activity  and  associated 
economic  values  that  occurred  in  the 
period  prior  to  the  listing  of  the  Lost 
River  and  shortnose  sucker  as 
endangered  in  )uly  of  1988,  called  the 
"historical  scenario":  (2)  the  level  of 
agency  activity  and  associated  economic 
values  that  occurred  during  the  period 
after  the  suckers  were  listed  that  reflects 
the  agency's  response  to  that  hsting 
through  section  7  consultations,  called 
the  "listing  scenario";  and.  (3)  the  level 
of  agency  activity  and  associated 
economic  values  that  could  reasonably 
be  expected  to  occur  if  critical  habitat 
were  designated  such  that  the  actions  of 
the  agency  might  affect  critical  habitat, 
called  the  "critical  habitat  scenario". 
Civen  the  role  critical  habitat  plays  in 
recovery  of  listed  species  (see 
discussion  of  Role  of  Critical  Habitat  in 
Species  Recovery,  above)  and  in 
consideration  of  the  fact  that  the 
proposed  critical  habitat  rule  was  not 
available  to  guide  the  agencies  in 
selecting  these  options  from  their  plan. 
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the  Service  asked  the  agencies  to  use  the 
Lost  River  and  Shortnose  Sucker 
Recovery  Plan  as  a  proxy  for  a  proposed 
critical  habitat  rule. 

The  questionnaires  developed  for  the 
agencies  that  do  not  manage  lands,  per 
se,  were  similar  to  those  developed  for 
the  land  management  agencies  except 
that  they  did  not  request  the  agencies  to 
select  options  or  alternatives  from  land 
or  resource  management  plans.  The 
Service  indicated  to  these  agencies  that, 
for  the  purposes  of  the  survey,  they 
should  assume  that  the  critical  habitat 
scenario  was  analogous  to  the  full 
implementation  of  the  recovery  plan. 
Further,  the  Service  indicated  that  the 
intent  and  function  of  the  recovery  plan 
was  such  that  implementation  of  the 
plan  would  likely  result  in  the 
following; 

(1)  Improvements  in  the  condition 
and  extent  of  riparian  vegetation  for 


Upper  Klamath  Basin  streams  and 
rivers. 

(2)  Increases  in  the  extent  and 
connectivity  of  riparian  and  lake 
associated  wetland  areas. 

(3)  Re-establishment  of  functional 
aspects  of  floodplains  in  Upper  Klamath 
Basin  streams  and  rivers. 

(4)  Improvements  in  water  quality  in 
both  lake  and  stream  environments. 

(5)  Gradual  return  to  more  natural  or 
historic  hydrographs  for  basin  streams 
and  rivers,  which  would  likely  result  in 
lowering  of  average  peak  run-off  flows, 
and  a  general  increase  in  summertime 
baseflows. 

(6)  Establishment  of  healthy  and 
stable  refiigial  sucker  populations. 

The  questionnaires  also  served  to 
identify  areas  in  the  Upper  Klamath 
Basin  where  the  agencies  carried  out 
actions  and  asked  questions  designed  to 
assess  the  quantity  and  economic  value 


of  the  market  and  non-market  goods  and 
services  provided  by  the  agencies  under 
the  three  scenarios.  The  potential 
economic  impacts  of  recent  planning 
efforts  that  have  resulted  in  proposed 
changes  in  the  management  of  Federal 
lands  were  also  addressed  in  the 
questionnaire.  These  include  the  Forest 
Ecosystem  Management  Assessment 
Alternative  9  for  lands  within  the  range 
of  the  Northern  Spotted  Owl 
(Alternative  9),  PACFISH,  and 
Rangeland  Reform. 

Responses  to  Questionnaires 

Table  1  identifies  the  Federal  agencies 
that  received  a  questionnaire  and  a 
request  for  information  on  the  potential 
economic  impacts  of  this  proposed  rule. 
Table  1  also  indicates  the  type  of 
response,  if  any,  received  by  either  ECO 
Northwest  or  the  Service. 


Table  i.— The  Responses  of  Federal  Agencies  That  Received  Questionnaires 


Agency 

BLM,  KFRA,  Lakeview,  OR ' 

BLM,  Ukiah,  CA  " 

BLM,  Aituras,  CA !.!.!"!!!!!."!!" "     

BR,  Klamatti  Proj.,  Klamath  Falls,  OR "..1""!!!."!!!!!!,™. .""        

FS.  Fremont  Nat.  Forest,  Lakeview,  OR ......1"".".."!"Z 

FS,  Winema  Nat.  Forest,  Klamath  Falls,  OR     . 

FmHA,  Portland,  OR 

FS,  Klamath  Nat  Forest,  Yreka,  CA 

NPS,  Tule  Lake,  CA  ....!!.'l"."!".".' 

ACE,  Sacramerrto,  CA 

ASCS,  Klamath  Falls,  OR  „ 

EPA,  Seattle,  WA  

FERC,  San  Frarx:isco,  CA  _ 

FERC,  Washington,  D.C „..'"" " 

FS,  Modoc  Nat.  Forest,  Aituras,  CA  " ■ 

NPS,  Crater  Lake,  OR 

SCS,  Klamath  Falls,  OR  „ „ "...."!!!!."!!."." • 

FWS,  Klamath  Refuge  Complex,  Tulelake,  CA 

ACE,  Portland.  OR  i" 

FmHA,  Klamath  Falls,  OR ."."."!I.""1Z."!!1".".Z."  " 

FWS,  Klamath  Fisheries  Resource  Office,  Yreka,  CA  ..""!!"!!"!."!!"!""'""""!!""" 


Response. 

Economic  Info  Provided. 

Economic  Info  Provided. 

Economic  Info  Provided/No  Impact. 

Ecorxxnic  Info  Provided. 

Economic  Info  Provided. 

Economic  Info  Provided. 

Economic  Info  Provided/'Partial  Response. 

No  Impact. 

No  Impact. 

Survey  Was  Not  Received. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None.2 

Survey  Returned.  No  Economic  Info. 

Survey  Returned,  No  Econorroc  Info. 

Survey  Returned,  No  Economic  Info. 


'The  Klamath  Falls  Resource  Area  responded  for  Lakeview  District.  Oregon,  and  for  Ukiah  District  California 


ion  was 


Table  2  shows  the  general 
characteristics  of  the  responses  of  the 
agencies  that  supplied  economic 
information  in  their  response  to  the 
questioonaire  and  that  indicated  that 


JMI 


the  proposed  critical  habitat  designation 
would  affect  their  activities.  Most 
agencies  listed  in  Table  1  as  not 
providing  a  response  indicated  that  they 
would  be  commenting  on  the  proposed 


rule  during  the  60-day  comment  period 
and  cited  workload  constraints  as  the 
reason  for  not  providing  a  response 
during  the  questionnaire  process. 
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JMI 


Table  2.— Responses  of  Federal  Agencies  That  Provided  Economic  Informatkdn. 


Agency 


BLM.  KFRA.  Lakewtew.  OR' 

BR,  Klamath  Pix^  Klamath  Falls.  OR  

FS.  Fremont  National  Forest,  Lakeview,  OR 
FS.  Winema  National  Forest.  Klamath  Falls,  OR 
FmHA,  Poftland,  OR  _ 


impact  of  Species  Listing 


Negative  ... 
Negative  ... 
Negatrve  ... 
No  Impact . 
No  Impact . 


Impact  of  Cri»cal  Habitat 


Negative. 

No  Additional  Impact 

No  Additional  Impact 

Negative. 

Negativ& 


'  The  Klamath  Falls  Resource  Area  responded  for  the  Lakeview  District  Oregon,  and  for  the  Ukiah  District,  CaMomia. 

Abtxeviations.  D«^;^nt  of  Aaricutture:  FmHA=Farmers  Home  Administratwn;  FS=Forest  Service.  Department  of  Interior.  BLM=Bufeau  of 
Land  f^anagement;  BLt^.  KFRA=BLM.  Klamath  Falls  Resource  Area  of  L^eview  District  BR=Bureau  of  R^lamation. 


In  developing  the  questionnaires,  the 
Service  realized  Aat  potential 
shortcomings  in  the  questionnaire 
process  were  likely  to  affect  the  quality 
of  the  resulting  data.  Specifically,  the 
Service  recognized  that  requesting 
agencies  to  select  an  altenuitive  from  a 
planning  document  to  correspond  to 
any  one  of  the  three  scenarios  described 
above  would  necessarily  hmit  and 
influence  the  scope  of  the  agency's 
actions  and  the  associated  economic 
values.  Similarly,  using  the  recovery 
plan  as  a  model  for  critical  habitat  in  the 
absence  of  a  proposed  rule  did  not 
provide  accurate  estimates  of  the  extent 
and  distribution  of  critical  habitat  and 
would  not  result  in  completely  accurate 
information  on  how  section  7 
consultations  on  critical  habitat  would 
affect  agency  activities.  In  spite  of  these 
limitations,  the  economic  analysis  will 
facilitate  the  public  review  process  by 
providing  an  indication  of  the  potential 
economic  impacts  of  designating  critical 
habitat  for  the  Lost  River  and  shortnose 
suckers. 

Responses  regarding  whether  a 
particular  effect  would  be  attributed  to 
the  Usting  or  proposed  designation 
reflected  divergent  agency  perspectives. 
This  was  apparent  in  the  discrepancies 
between  agency  responses  as  shown  in 
the  second  and  third  columns  of  Table 
2.  where  agencies  with  similar  lands 
and  actions  reached  very  different 
conclusions  about  the  relative  impacts 
of  the  listing  and  critical  habitat 
scenarios.  The  types  of  actions  that  may 
have  been  erroneously  applied  to  the 
critical  habitat  scenario  would  include 
those  occurring  since  the  hsting  that 
may  affect  the  suckers  but  that  have  not 
gone  through  section  7  consultation.  In 
such  cases,  these  economic  impacts 
belong  at  least  partially  in  the  listing 
scenario  and  so  would  reduce  total 
impacts  (whether  positive  or  negative) 
attributed  to  the  critical  habitat 
scenario. 

The  Service  analyzed  the 
questionnaire  responses  to  identify  any 
instances  where  the  responding  agency 
may  have  incorrectly  attributed  impacts 
to  the  wrong  category  (such  as  placing 


a  critical  habitat  impact  in  the  hsting 
category).  The  Service  identified  two 
cases  where  an  agency  apparently  erred 
in  determining  the  scale  of  impact  or 
where  impacts  were  inappropriately 
attributed  to  a  scenario  other  than  that 
in  which  they  belonged.  In  both  cases, 
the  Service  concluded  that  the  data 
presented  do  not  accurately  reflect  the 
impacts  attributable  solely  to  the 
proposed  critical  habitat,  separate  from 
the  impacts  attributable  to  the  listing 
and  other  factors.  Consequentiy,  the 
draft  economic  study  reports  the  data 
provided  by  all  agencies,  but  does  not 
integrate  the  data  of  concern  from  the 
two  agencies  into  the  analysis  of  the 
economic  effects  of  the  proposed  rule. 
The  Service  will  work  with  these 
agencies  in  order  to  include  their  data 
in  the  final  economic  analysis. 

Economic  Analysis  Methodology 

The  following  discussion  is  a  brief 
overview  of  the  methods  used  to 
conduct  the  economic  analysis. 
Additional  details  are  contained  in  the 
economic  report. 

The  economic  analysis  consists  of  five 
parts.  The  first  is  a  description  of  the 
local  and  regional  economies  and 
particularly  of  those  elements  of  these 
economies  that  would  be  affected  by  the 
proposed  designation.  The  second  is  a 
description  of  the  impacts  of  the 
proposed  designation  on  the  activities  of 
Federal  agencies  and  of  the  resulting 
change  in  the  level  and  price  of  each 
good  and  service  produced  from  Federal 
lands  or  authorized  or  funded  by 
Federal  agencies.  The  third  is  a  static 
estimate  of  the  impacts  on  the  local 
economy,  assuming  that  labor  and  other 
inputs  are  immobile  across  industries 
and  space.  The  fourth  is  an  assessment 
of  the  long-run  effects  of  the  proposed 
designation  and  a  description  of  the 
path  different  elements  of  the  local 
economy  are  likely  to  follow  as  they 
make  the  transition  from  the  short-run 
to  the  long-nm.  The  fifth  is  an 
assessment  of  the  proposed 
designation's  overall  effects  on  national 
economic  welfare  and  economic 
fairness. 


Results  of  the  Economic  Analysis 

The  proposed  designation  would 
restrict  the  ^iUty  of  Federal  agencies  to 
engage  in  activities,  or  to  support  the 
activities  of  others,  that  would  adversely 
modify  or  destroy  the  designated  critical 
habitat.  This  restriction  would  have 
multiple,  complex  economic  effects  at 
the  local,  regional,  and  national  levels. 
In  addition  to  restricting  those  who 
otherwise  would  be  engaged  in  habitat- 
degrading  activities,  the  designation 
also  would  affiect  those  who  no  longer 
would  experience  spillover  effects  from 
habitat  degradation,  those  who  would 
experience  a  change  in  the  local  quality 
of  life,  and  those  who  would  experience 
an  increase  in  the  intrinsic  value  they 
place  on  the  suckers. 

The  major  Federal  resource- 
management  agencies  in  the  Upper 
Klamath  Basin  generally  indicated  in 
their  questionnaire  responses  that  they 
must  change  their  activities  to  afford 
protection  to  the  suckers,  but  they  have 
reached  different  conclusions  about 
whether  these  changes  are  prompted  by 
the  listing,  the  critiod  habitat 
designation,  or  both.  BLM-Klamath  Falls 
was  the  only  agency  to  indicate  that  it 
must  alter  its  activities  in  response  to 
the  hsting  and  make  additional  changes 
in  response  to  the  designation.  The 
Winema  National  Forest  and  Farmers 
Home  Administration  (FmHA)  indicated 
that  they  did  not  change  their  activities 
in  response  to  the  listing  but  would 
have  to  change  them  in  response  to  the 
designation,  although  FmHA  did  nof 
provide  any  substantiation.  The  Bureau 
of  Reclamation  (Klamath  Project)  and 
the  Fremont  National  Forest  indicated 
they  changed  their  activities  in  response 
to  the  listing  but  would  make  no  further 
changes  in  response  to  the  designation. 
BLM-Alturas  indicated  that  its  activities 
would  not  be  affected  by  either  the 
listing  or  the  designation. 

The  data  reported  by  some  agencies 
may  overstate  the  impacts  attributable  to 
the  proposed  designation.  For  example, 
the  Winema  National  Forest  indicated 
that  potential  reductions  in  the 
production  of  cattle  grazing  and 
firewood  from  its  lands  due  to  critical 


r 


habitat  designation  would  Ukely  be 
subsumed  by  the  adoption  of  PACFISH. 
Similarly.  BLM-Klamath  Falls  indicated 
that  the  impact  on  the  production  of 
cattle  grazing  on  its  lands  would  be 
subsumed  by  the  adoption  of  Option  9 
for  management  of  spotted-owl  forests 
and  by  the  implementation  of 
rangeland-reform  proposals. 

These  preliminary  economic  findings 
reflect  the  Service's  determination  that 
further  clarification  is  needed  regarding 
(a)  all  of  the  data  in  the  response  from 
the  Winema  National  Forest,  and  (b)  the 
data  related  to  fishing,  boating,  and 
camping  at  Gerber  Reservoir  in  the 


response  frt>m  the  BLM's  Klamath  Falls 
Resource  Area. 

Table  3  presents  a  static  estimate  of 
the  potential  impact  on  local 
employment  associated  with  the  change 
in  output  of  goods  and  services 
attributed  to  the  proposed  designation 
by  the  resource-management  agencies 
(exclusive  of  the  data  requiring 
clarification  as  described  above).  This 
estimate  represents  the  maximum 
potential  effect  on  local  employment 
and  would  occur  only  if  there  were  no 
intra-  or  interindustry  factor 
substitution  or  mobility.  To  the  extent 
that  employers  were  successful  in 


responding  to  the  reduction  in  the 
output  of  a  good  or  service  by 
developing  new  products  or  new 
markets,  the  impact  on  local 
employment  would  be  less.  Assuming 
that  none  of  the  affected  employers 
would  be  successful,  the  change  in 
output  would  cause  approximately  63 
workers  to  lose  jobs  they  would  have 
had.  but  for  the  designation,  in  the  local 
economy  as  it  is  currently  constituted. 
Nearly  all  of  these  would  be  tied  to  the 
indicated  reductions  in  the  output  of 
timber. 


TABLE  3.— Static  Estimate  of  the  Potential  Impact  on  Local  Employment  From  the  Change  in  Output  of 
Goods  and  Services  From  Federal  Lands,  by  Dfiainage  Basins  ' 


Goods  and  inpacts 


Non-Mart<et  Goods.  Recreation 
Market  Goods: 

Timber 

Grazing 

Firewood 

Chnstmas  Trees „ 

Recreation 


Gerber 
Reservoir 


♦2 

0 
-1 
0 
0 
0 


Klamath 
River  2 


-4 

-61 

-1 

0 

0 

♦2 


Total 


-2 

-61 

-2 

0 

0 

••■2 


Total  Initial  Impact  on  Employment ^.,  _-.  „ 

fo^.^r^'Tte^^**^*®- J^**'  ^^^^'  '™^^'  ^"^  "Educed)  change  in  employment  in  Klamath  County  assuming  no  inlraindustiv  or  interindustn/ 
mp  w^T^^.T^o^-p^'^'"^"'^  of  Winema  National  Forest  subjedTfo  darifcation  during  the  public  ^riw/periSdTd^  ^ovSffi 

2  Klamath  River  and  tributanes  below  Link  River  Dam  and  above  Iron  Gate  Dam.  excluding  Jenny  Creek  drainage  basia 


These  potential  changes  would  occur 
within  the  context  of  economic  growrth 
at  the  local  and  regional  level.  Much  of 
this  growth  is  attributable  to  the 
immigration  of  workers  and  households, 
and  recent  survey  research  indicates 
that  much  of  the  immigration  is 
motivated  by  a  desire  to  take  advantage 
of  the  local  and  regional  quality  of  life. 
The  quality-of-life  attributes  associated 
with  proximity  to  natural-resource 
amenities  seem  especially  important  as 
the  basis  for  current  growth  trends.  To 
the  extent  that  the  designation  enhances 
these  amenities,  it  will  facilitate  the 
local  economy's  adjustment  to  the 
reduction  in  timber  output. 

The  potential  impact  on  the  timber 
and  agricultural  industries  is  unlikely  to 
have  a  discernible  impact  on 
commodity  prices  or  production. 
Commodity  and  capital  markets  will 
adjust  to  the  proposed  designation 
quickly  and  they  probably  already  have 
begun  to  do  so.  The  adjustment  will  be 
less  facile  for  local  dislocated  workers 
whose  employers  are  unable  to  respond 
successfully  to  the  reduced  output  of 
goods  and  services  fit)m  Federal  lands. 

In  general,  dislocation  of  workers  in 
the  local  resource  extraction  industries 
would  be  offset,  in  the  long  rxm,  by  the 


creation  of  additional  jobs  in  other 
sectors  locally  or  in  other  areas.  The 
national  adjustment  to  the  proposed 
designation  would  be  essentially 
imperceptible  as  the  U.S.  economy 
redeployed  labor  and  other  resources 
that  might  become  unemployed  because 
of  the  designation.  As  buyers,  sellers, 
workers,  firms,  households,  and 
communities  adjusted  to  the  proposed 
designation,  its  economic  impacts 
would  be  spread  over  a  broad  economic 
and  spatial  landscape. 

It  cannot  be  concluded,  a  priori,  that 
the  value  of  the  bimdle  of  goods  and 
services  available  to  society  vdth  the 
proposed  designation  is  larger  or 
smaller  than  the  value  of  the  bundle 
without  it.  To  quantify  fully  the  amount 
and  value  of  each  good  and  service  in 
each  of  the  two  bundles  requires  an 
extensive  and  detailed  analysis  of  the 
short-run.  transition,  and  long-run 
effects.  Whether  the  designation  would 
yield  net  benefits  or  net  costs  has  not 
been  finally  determined,  but  it  appears 
that  the  effect  would  be  close  to  zero  in 
either  case. 

Available  Conservation  Measures 

The  purpose  of  the  Act,  as  stated  in 
section  2(b).  is  to  provide  a  means  to 


conserve  the  ecosystems  upon  which 
endangered  and  threatened  species 
•  depend  and  to  provide  a  program  for  the 
conservation  of  Usted  species.  Section 
2(c)(1)  ofthe  Act  declares  that"*  *  • 
all  Federal  departments  and  agencies 
shall  seek  to  conserve  endangered  and 
threatened  species  and  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  this  Act". 

The  Act  mandates  the  conservation  of 
listed  species  through  various 
mechanisms,  such  as:  Section  7 
(requiring  Federal  agencies  to  further 
the  purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  wiU  not  likely 
jeopardize  the  continued  existence  of 
the  hsted  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat);  section  9  (prohibition  of 
taking  of  listed  species);  section  10 
(research  permits  and  habitat 
conservation  plans);  section  6  (co- 
operative State  and  Federal  grants);  land 
acquisition;  and  research.  The  section  7 
requirement  that  Federal  agencies 
consuh  with  the  Service  if  their  actions 
may  impact  critical  habitat  enables  the 
Service  to  assess  Federal  activities  that 
may  impair  survival  and  recovery  ] 

potential,  thus  ensuring  that  such  J 
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actions  are  considered  in  relation  to  the 
goals  and  recommendations  of  the 
recovery  plan.  ' 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  bom  the  public,  other 
concerned  government  agencies,  Indian 
Nations,  the  scientific  community, 
commercial  interests,  or  any  other 
inte-ested  party  concerning  this 
pro  osed  rule  are  hereby  solicited. 
Comments  are  particularly  sought 
concerning: 

(1)  The  reasons  why  any  Federal 
lands  (either  proposed  critical  habitat  or 
additional  areas)  should  or  should  not 
be  determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(2)  The  location  and  reasons  why  any 
non-Federal  lands  should  or  should  not 
be  determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(3)  Current  and  planned  activities  in 
or  upstream  of  proposed  critical  habitat 
areas  and  their  possible  impacts  on 
proposed  critical  habitat; 

(4)  Other  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  in  need 
of  special  management  or  protection; 

(5)  Specific  information  on  the  scale, 
location,  and  distribution  of  primary 
constituent  elements  on  all  ownerships 
and  land  designations; 

(6)  Information  concerning  health  of 
the  ecosystems  on  which  the  Lost  River 
and/or  shortnose  sucker  depend; 

(8)  Information  on  the  economic 
benefits  and  costs  that  would  result 
from  this  proposed  designation  of 
critical  habitat; 

(9)  Data  and  information  relevant  to 
determining  whether  the  benefits  of 
excluding  a  particular  area  from  critical 
habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat; 

(10)  The  methods  the  Service  might 
use  in  determining  whether  the  costs  of 
designating  an  area  outweigh  the 
benefits  of  designation; 

(11)  Methods  of  analysis  useful  in 
evaluating  economic  and  other  relevant 
impacts; 

(12)  Information  regarding  the 
suitability  or  unsuitability  as  critical 
habitat  boundaries  of  the  100-year  flood 
plain  (as  defined  on  Federal  Emergency 
Management  Agency  (FEMA)  Flood 
Insurance  Rate  Maps  (FIRM's)),  or  of  the 
300-foot  widths  as  riparian  critical 
habitat  boimdaries,  modeled  after 
Riparian  Reserves  as  discussed  in  the 
Report  of  the  Forest  Ecosystem 
Management  Assessment  Team. 


(13)  Information  about  areas  of  land  or 
water  located  within  the  outer 
boundaries  of  the  proposed  critical 
habitat,  but  that  do  not  provide  primary 
constituent  elements  and  can  thus  be 
excluded.  Of  particular  interest  are 
means  to  describe  these  areas  of  land 
with  specific  limits  using  reference 
points  and  Unes  as  found  on  standard 
topographic  maps. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

Public  Hearings 

T^e  Act  provides  for  at  least  one 
public  hearing  on  this  proposal,  if 
requested  by  January  17, 1995.  Requests 
for  a  hearing  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor, 
Portland  Field  Office  (see  ADDRESSES 
section). 

National  Enviromnental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

This  proposed  rule  was  reviewed 
under  Executive  Order  12866.  The  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  the  proposed  critical 
habitat,  significant  economic  impacts 
will  not  result  6t»m  this  action.  Also,  no 
direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  action,  and  the  rule 
contains  no  recordkeeping  requirements 
as  defin&d  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  This  rule  does  not  require  a 
Federalism  assessment  under  Executive 
Order  12612  because  it  would  not  have 
any  significant  federalism  effects  as 
described  in  the  order. 
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Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  9&- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  "NA"  in  the  "Critical  habitat" 
column  in  the  table  entries  for  "Sucker, 
Lost  River"  and  "Sucker,  shortnose", 
under  FISHES,  to  read  "17.95(el"  and 
"17.95(e)",  respectively. 

3.  Section  17.95(e)  is  amended  by 
adding  critical  habitat  for  the  Lost  River 
Sucker  [Deltistes  luxatus)  and  Shortnose 
Sucker  {Chasmistes  brevirostris),  in  the 
same  alphabetical  order  as  they  appear 
in  17.11(h),  to  read  as  follows: 

§  17.95    Critical  habitat— fish  and  wildlife. 

•  *        •        *        • 

(e)  Fishes. 

•  •        •        *        * 

Lost  River  Sucker  (Deltistes  luxatus) 

(1)  Clear  Lake  and  Watershed,  Modoc 
County,  California  (Mt.  Diablo  Meridian),  and 
Klamath  and  Lake  Counties,  Oregon 
(Willamette  Meridian).  Within  the  following 
sections,  all  portions  lying  within  the  100- 
year  floodplain  as  depicted  by  the  Federal 
Emergency  Management  Agency  (FEMA) 
100-year  floodplain  Zone  A  identified  on 
Flood  Insurance  Rate  Map  (FIRM) 
Community  Panels,  effective  date  September 
24, 1984;  or,  in  the  absence  of  an  applicable 
FIRM  panel,  within  300  feet  of  said  body  of 
water.  The  specific  panel  map  number  is 
shown  in  parentheses. 

Mt.  Diablo  Meridian 

T46N,  RllE., 

Sees.  1-4,  7-9. 17-20,  29,  30  (060192-0275 
B). 
T46N,  RIOE., 
Sees.  13,  23,  24,  26.  34,  35  (060192-0275 
B  and  060192-0450  B). 
T45N,  RlOE., 
Sees.  3-5,  8,  9, 16-20,  29,  30  (060192-0425 
B  and  060192-0450  B). 
T45N,  R9E.. 

Sees.  4,  5,  9-16,  23-25  (060192-0425  B). 
T46N.R9E.. 


Sees.  18, 19,  29.  30.  32.  33  (060192-0250 
B  and  060192-0425  B). 
T  46  N.  R  8  E.. 

Sees.  1,  5-9. 12.  13, 16. 17  (060192-0250 
B)  including  only  those  portions  of  the 
listed  sections  occurring  within  Clear 
Lake  reservoir  at  full  pool  elevation. 
T  48  N.  RlOE.. 

Sees.  22.  27,  28.  31-34  (060192-0075  B 
and  060192-0100  B);  sees.  22.  27  and  33, 
North  Fork  Willow  Creek,  and  sees.  31 
and  32,  Wildhorse  Creek. 
T 47 N,  RlOE., 

Sees.'S-S.  18  (060192-0075  B,  060192- 
0250  B,  060192-0275  B  and  060192- 
0100  B);  and  sees.  5.  7  and  18.  North 
Fork  Willow  Creek;  and  sees.  5  and  6. 
Wildhorse  Creek. 
T47N.  R9F,.. 
Sees.  1.  5-9, 12-16, 18  (060192-0075  B 
and  060192-0250  B);  and  sees.  13  and 
14,  North  Fork  Willow  Creek;  and  sees. 
1. 12  and  13,  Founnile  Creek. 
T47N.R8E., 

Sees.  8. 12, 13, 17. 18.  20-25,  28,  29,  31, 
32.  36  (060192-0075  B  and  060192-0250 
B);  and  including  only  those  portions  of 
the  listed  sections  occurring  within  Clear 
Lake  reservoir  at  fiill  pool  elevation. 
T48N.  R9E.. 

Sees.  26,  35,  and  36.  Fourmile  Creek. 
T48N.R7E., 

Sees.  2.  3,  6-8,  11-13,  16.  17.  21-24,  26. 
27.  lying  within  Clear  Lake  reservoir  at 
full  pool  elevation. 
T47N,R7E.. 

Sees.  11. 13, 14.  19-23,  26,  27,  30.  31,  34- 
36,  lying  within  Clear  Lake  reservoir  at 
full  pool  elevation. 
T47N.  R6E., 
Sees.  24  apd  25,  lying  within  Clear  Lake 
reservoir  at  full  pool  elevation. 

Willamette  Meridian 

T41S.R16E.. 

Sees.  13. 14.  and  22-24.  North  Fork  Willow 
CreeL 
T41S.  R17E.. 

Sees.  17  and  18,  North  Fork  Willow  Creek. 
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(2)  Tule  Lake.  Siskiyou  and  Modoc 
Counties.  California  (Mt.  Diablo  Meridian), 
and  Klamath  County,  Oregon  (Willamette 
Meridian).  Within  the  following  sections,  all 
portions  lying  within  the  100-year  floodplain 


as  depicted  by  the  Federal  Emergency 
Management  Agency  (FEMA)  100-year 
floodplain  Zone  A  identified  on  Flood 
Insurance  Rate  Map  (FIRM)  Conamunity 
Panels,  effective  date  May  17. 1982.  or 
December  18. 1984.  whichever  is  applicable. 
The  specific  panel  map  number  is  shown  in 
parentheses. 

Mt.  Diablo  Meridian 

T46N.R5E.. 

Sees.  5-9. 16, 17  (060192-0200  B). 
T46N.  R4E.. 

Sees.  1-3.  11, 12  (060362-0500  B). 
T47N.R4E.. 

Sees.  3-5.  8-10. 15-22.  27-30,  32-34 
(060362-0500  B  and  060362-0250  B). 
T48N.R4E.. 

Sees.  16,  21,  22.  27.  33,  34  (060362-0250 
B). 

Willamette  Meridian 

T  41  S.  RllE.. 
Sees.  7-9. 16  (410109-1400  B);  including 
only  those  portions  of  sec.  7  downstream 
of  Anderson-Rose  Dam.  and  those 
portions  of  listed  sections  inside  the  top 
of  the  Lost  River  dike. 
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(3)  Klamath  River,  Klamath  County, 
Oregon  (Willamette  Meridian),  and  Siskiyou 
County,  California  (Mt.  Diablo  Meridian). 
Within  the  following  secUons,  all  portions 
lying  within  the  100-year  floodplain  as 
depicted  by  the  Federal  Emergency 
Management  Agency  (FEMA)  100-year 
floodplain  Zone  A  identified  on  Flood 
Insurance  Rate  Map  (FIRM)  Community 
Panels  with  effective  dates  of  )une  5. 1985; 
December  18,  1984;  or  May  17. 1982, 
whichever  is  applicable:  or,  in  the  absence  of 
an  applicable  FIRM  panel,  within  300  feet  of 
said  body  of  water.  The  specific  panel  map 
number  is  shown  in  parentheses. 

Willamette  Meridian 

T38S.R9E. 
Sees.  30-32  (410112-0005  B):  and  lying 
within  Upper  Klamath  Lake  reservoir  at 
full  pool  elevation. 
T39S.  R9E., 
Sees.  4,  5,  8.  9. 17-19.  30  (6410112-009  B 
and  6410112-1205  B). 
T40S,R8E.. 


Sees.  1-3.  5.  6,  8-12.  14-16  (410109-1195 
B  and  410109-1350  B). 
T39S.  R8E., 

Sees.  23-27.  31.  34-36  (410109-1195  B 
and  410109-1215  B). 
T39S.  R7E.. 
Sees.  21.  26-32.  35.  36  (410109-1195  B 
and  410109-1200  B). 
T  40  S.  R  7  E.. 

Sec.  6  (410109-1200  B  and  410109-1350 
B). 
T40S.R6E.. 

Sees.  1,  12-14.  23.  26.  34.  35  (410109-1325 
Band41010»-1350B). 
T41S.  R6E., 

Sees.  3.  7-10. 18.  (410109-1350  B) 
Klamath  River. 
T41S.  R5E., 
Sees.  12  and  13.  Klamath  River. 

Mt.  Diablo  Meridian 
T48N.  R3W.. 

Sees.  13-15.  22.  27.  28.  32.  33  (060363- 
0175  B). 
T48N.R4W., 

Sees.  21.  27-31,  34-36  (060363-0175  B 
and  060363-150  B). 
T48N.  R5VV.. 

Sees.  26.  32-36  (060363-150  B). 
T47N.  R5W., 

Sees.  4.  9. 10  (060363-150  B). 
T  40  S,  R  7  E., 

See.  6  (410109-1200  B  and  410109-1350 
B). 
T40S.R6E.. 

Sees.  1. 12-14.  23.  26.  34,  35  (410109-1325 
B  and  410109-1350  B). 
T41S.  R6E., 

Sees.  3.  7-10. 18.  (410109-1350  B) 
Klamath  River. 
T41  S.  R5E.. 
Sees.  12  and  13.  Klamath  River. 

Ml,  Diablo  Meridian 

T48N.R3VV.. 

Sees.  13-15.  22.  27.  28.  32.  33  (060363- 
0175  B). 
T48N.  R4W.. 

Sees.  21.  27-31.  34-36  (060363-0175  B 
and  060363-150  B). 
T48N.R5W.. 

Sees.  26.  32-36  (060363-150  B). 
T47N,  R5W., 

Sees.  4,  9,  10  (060363-150  B). 
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(4)  Upper  Klamath  Lake,  Klamath  County, 
Oiegpn  (Willamette  Meridian).  Within  the 
following  sections,  all  portions  lying  within 
the  100-year  Qoodplain  as  depicted  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  100-year  floodplain  Zone  A 
identified  on  Flood  Insurance  Rate  Map 
(FIRM)  Community  Panels,  effective  date 
May  17, 1982,  or  December  18, 1984. 
whichever  is  applicable;  or,  in  the  absence  of 
an  applicable  FIRM  panel,  within  300  feet  of 
said  body  of  water.  The  specific  panel  map 
number  is  shown  in  parentheses. 

T  38  S.  R  8  E., 
Sees.  1.  3. 4. 6. 10-14.  23,  25  lying  within 
Upper  Klamath  Lake  reservoir  at  full 
pool  elevation. 
t  38  S.  R  7  E.. 
Sec.  1  lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T37S,R8E., 
Sees.  1. 6-8. 12, 13, 17-19.  24-26.  28.  29. 
31-33.  35-37,  lying  within  Upper 
Klamath  Lake  reservoir  at  full  pool 
elevation. 
T37S.  R9E.. 
Sec.  6  lying  within  Upper  Klamath  Lake 
reservoir  at  ftill  pool  elevation,  and 
within  the  waters  of  Hagelstein  Park. 
T37S.  R7E., 

Sees.  1-3.  24.  25.  36  (410109-1050  Bl;  or 
lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T  38  S,  R  9  E., 
Sees.  18. 19.  30  lying  within  Upper 
Klamath  Lake  reservoir  at  full  pool 
elevation. 
T  36  S,  R  7'A  E., 

Sees.  2.  3, 11, 12. 18. 19.  21,  23-30.  32- 
36  (410109-1050  B  and  410109-900  B); 
or  lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T36S,  R7E., 

Sees.  7,  8. 15-17,  22,  23.  25,  26,  36 
(410109-1050  B  and  410109-900  B);  or 
lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T36S,R6E.. 

Sees.  1-4,  8-18.  21.  23,  24,  or  (410109-870 
B,  410109-875  B  and  410109-900  B);  or 
lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T  36  S.  R  5  E.. 
Sees.  11-13,  (410109-870  B)  Fourmile 
Creek. 
T35S,  R6E.. 

Sees.  1.  2. 11-14,  23-26,  35,  36  (410109- 
725  B,  410109-750  B.  410109-875  B  and 
410109-900  B). 
T34S.  R6E., 
Sees.  1.  2. 11-14.  24-26,  35,  36  (410109- 
725  B  and  410109-750  B). 
T34S.R7'AE., 

Sees.  1-4,  6,  9-14. 1&-36  (410109-750  B 
and  410109-745  B);  including  only  those 
portions  of  sec.  9  found  to  the  east  of  the 
Wood  River. 
T  35  S,  R  7'/i  E., 

Sees.  2-10, 16-21,  24-30.  33.  34  (410109- 
745  B.  410109-750  B,  410109-885  B,  and 
410109-900  B). 
r35S.R7E.. 
Sees.  6,  7, 18, 19  (410109-745  B  and 
410109-885  B);  or  lying  within  Upper 
Klamath  Lake  reservoir  at  full  pool 
elevation. 
T34S.  R7E., 


Sees.  18  and  31,  (410109-745  B)  Agency 
Creek. 
T  33  S,  R  7Vi  E., 

Sees.  3, 10, 15.  22.  23,  26,  27,  34-36, 
including  those  piortions  of  sees.  3, 10, 
15.  22.  27  and  34  (410109-600  B  and 
410109-735  B);  Fort  Creek  and  Crooked 
Creek. 
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(5)  Williamson/Sprague,  Klamath  County. 
Oregon  (Willamette  Meridian).  Within  the 
following  sections,  all  portions  lying  within 
the  100-year  floodplain  as  depicted  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  100-year  floodplain  Zone  A 
identified  on  Flood  Insurance  Rate  Map 
(FIRM)  Community  Panels,  effective  dale 
December  18. 1984.  The  speeifle  panel  map 
number  is  shown  in  parentheses. 
T  36  S.  R  7»/i  E., 
Sees.  1.  2. 11. 12  (410109-885  B  and 
410109-900  B). 
T35S,  R7V2E.. 

See.  36  (410109-900  B). 
T  35  S.  R  7  E.. 

Sees.  2-4.  9-11, 15,  16,  19-21.  29-31 
(410109-745  B  and  410109-885  B);  and 
all  portions  of  Agency  Lake. 
T34S,R7E., 

Sees.  25,  35,  36  (410109-745  B). 
T34S,  R8E., 

Sees.  14-16, 19-30,  34-36  (410109-745  B, 
410109-755  B,  and  410109-765  B). 
T.35S,R8E.. 
Sees.  1,  2, 12  (410109-765  B  and  410109- 
770  B). 
T  34  S.  R  9  E., 

Sees.  17, 19.  20,  29-32  (410109-760  B.. 
410109-765  B.  and  410109-770  B). 
T35S.  R9E.. 
Sees.  4-11. 14,  23,  25,  26,  35,  36  (410109- 
765  B.  410109-770  B,  and  410109-925 
B). 
T35S,R10E.. 
Sees.  19,  29-33  (410109-925  B  and 
410109-930  B). 
T36S.R9E., 

Sees.  1  and  12  (410109-925  B). 
T  36  S,  R  10  E., 

Sees.  3-14, 19,  24  (410109-925  B,  410109- 
930  B,  and  410109-940  B). 
T36S.R11E., 


Sees.  1.  7-18.  23-25.  36  (410109-930  B, 
410109-935  B.  410109-940  B.  and 
410109-945  B). 
T  37  S,  R  11  E.. 

Sec.  1  (410109-945  B  and  410109-1100  B). 
T37S.R12E., 
Sees.  5  and  6  (410109-945  B.  410109-975 
B,  and  410109-1100  B). 
T36S,R12E.. 
Sees.  1-19.  23.  24,  26,  30-33,  35  (410109- 
935  B,  410109-945  B.  and  410109-975 
B). 
T35S.R12E..  , 

Sees.  33  and  34  (410109-975  B). 
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Known  constituent  elements  include  water 
(quality,  quantity,  timing  of  flow),  physical 
habitat  (suitable  spawning,  nursery,  rearing, 
migratory,  and  rehigial  habitats)  and 
biological  environment  (food  supply, 
nutrients,  competition  and  predation). 


SHORTNOSE  SUCKER  [Chasmistes 

brevirostris) 

(1)  Clear  Lake  and  Watershed,  Modoc 
County,  California  (Mt.  Diablo  Meridian),  and 
Klamath  and  Lake  Counties.  Oregon 
(Willamette  Meridian).  Within  the  following 
sections,  all  portions  lying  within  the  100- 
year  floodplain  as  depicted  by  the  Federal 
Emergency  Management  Agency  (FEMA) 
100-year  floodplain  Zone  A  identified  on 
Flood  Insurance  Rate  Map  (FIRM) 
Community  Panels,  effective  date  September 
24, 1984;  or,  in  the  absence  of  an  applicable 
FIRM  panel,  within  300  feet  of  said  body  of 
water.  The  specific  panel  map  number  is 
shown  in  parentheses. 

Mt.  Diablo  Meridian 

T46N,  RllE.. 

Sees.  1-4.  7-9. 17-20.  29,  30  (060192-0275 
B). 
T46N,  RIOE.. 
Sees.  13,  23.  24.  26.  34,  35  (060192-0275 
B  and  060192-0450  B). 
T  45  N.  RIOE.. 

Sees.  3-5.  8.  9, 16-20.  29,  30  (060192-0425 
B  and  060192-0450  B). 
T45N.R9E., 

Sees.  4.  5.  9-16.  23-25  (060192-0425  B). 
T46N.  R9E.. 


■  Sees.  18,  19,  29,  30,  32,  33  (060192-0250 

B  and  060192-0425  B). 
T46N.  R8E.. 

Sees.  1,  5-9.  12.  13.  16,  17  (060192-0250 
B)  including  only  those  portions  of  the 
listed  sections  occurring  within  Clear 
Lake  reservoir  at  full  pool  elevation. 
T  48  N.  RIOE., 
Sees.  22.  27,  28,  31-34  (060192-0075  B 

and  060192-0100  B); 
Sees.  22,  27  and  33.  North  Fork  Willow 

Creak,  and 
Sees.  31  and  32,  Wildhorse  Cceek. 
T  47  N.  RIOE.. 

Sees.  3-8.  18  (060192-0075  B,  060192- 
0250  B,  060192-0275  B  and  060192- 
0100  B);  and 
Sees.  5,  7  and  18,  North  Fork  Willow 

Creek;  and 
Sees.  5  and  6,  Wildhorse  Creek. 
T47N,  R9E.. 

Sees.  1,  5-9, 12-16, 18  (060192-0075  B 

and  060192-0250  B);  and 
Sees.  13  and  14,  North  Fork  Willow  Creek; 

and 
Sees.  1, 12  and  13,  Fourmile  Creek. 
T47N,  R8E.. 

Sees.  8,  12, 13. 17. 18,  20-25,  28,  29,  31, 
32,  36  (060192-0075  B  and  060192-0250 
B);  and  including  only  those  portions  of 
the  listed  sections  occurring  within  Clear 
Lake  reservoir  at  full  pool  elevation. 
T48N,R9E.,  ^ 

Sees.  26.  35.  and  36.  Fourmile  Creek. 
T46N.R7E., 

Sees.  2.  3.  6-8,  11-13.  16.  17,  21-24,  26, 
27.  lying  within  Clear  Lake  reservoir  at 
full  pool  elevation. 
T47N,R7E., 
Sees.  11, 13. 14. 19-23,  26.  27,  30.  31,  34- 
36,  lying  within  Clear  Lake  reservoir  at 
full  pool  elevation. 
T47N,  R6E., 
Sees.  24  and  25,  lying  within  Clear  Lake 
reservoir  at  full  pool  elevation. 

Willamette  Meridian 

T41S,  R16E.. 

Sees.  13, 14,  and  22-24.  North  Fork  Willow 
Creek. 
T41S.  R17E., 

Sees.  17  and  18,  North  Fork  Willow  Creek. 

BILUNG  COOE  4310-55-P 


(2)  Tule  Lake.  Siskiyou  and  Modoc 
Counties,  California  (Mt.  Diablo  Meridian), 
and  Klamath  County.  (Oregon  (Willamette 
Meridian).  Within  the  following  sections,  all 
portions  lying  within  the  100-year  floodplain 
as  depicted  by  the  Federal  Emergency 
Management  Agency  (FEMA)  100-year 
floodplain  Zone  A  identified  on  Flood 
Insurance  Rate  Map  (FIRM)  Community 
Panels,  effective  date  May  17, 1982.  or 
December  18. 1984,  whichever  is  applicable. 
The  specific  panel  map  number  is  shown  in 
parentheses. 

Mt.  Diablo  Meridian 

T46N.  R5E., 

Sees.  5-9, 16.  17  (060192-0200  B). 
T46N,  R4E., 

Sees.  1-3. 11,  12  (060362-0500  B). 
T47N.  R4E., 

Sees.  3-5,  8-10,  15-22,  27-30,  32-34 
(060362-0500  B  and  060362-0250  B). 
T48N,  R4E., 

Sees.  16,  21,  22,  27,  33,  34  (060362-0250 
B). 

Willamette  Meridian 

T41S.R11E.. 
Sees.  7-9. 16  (410109-1400  B);  including 
only  those  portions  of  see.  7  downstream 
of  Anderson-Rose  Dam,  and  those 
portions  of  listed  sections  inside  the  top 
of  the  Lost  River  dike. 

BILLING  CODE  4310-65-l> 


BILLING  CX)t)E  4310-6S-C 


BILUNG  COOE  4310-65-C 

(3)  Klamath  River,  Klamath  County, 
Oregon  (Willamette  Meridian),  and  Siskiyou 
County,  California  (Mt.  Diablo  Meridian). 
Within  the  following  sections,  all  portions 
lying  within  the  100-year  floodplain  as 
depicted  by  the  Federal  Emergency 
Management  Agency  (FEMA)  100-year 
floodplain  Zone  A  identified  on  Flood 
Insurance  Rate  Map  (FIRM)  Community 
Panels  with  effective  dates  of  June  5, 1985; 
December  18, 1984;  or  May  17, 1982, 
whichever  is  applicable;  or,  in  the  absence  of 
an  applicable  FIRM  panel,  within  300  feet  of 
said  body  of  water.  The  specific  panel  map 
number  is  shown  in  parentheses. 

Willamette  Meridian 
T38S,  R9E.. 


Sees.  30-32  (410112-0005  B);  and  lying 
within  Upper  Klamath  Lake  reservoir  at 
full  pool  elevation. 
T39S,  R9E., 

Sees.  4,  5.  8.  9. 17-19,  30  (6410112-009  B 
and  6410112-1205  B). 
T40S,R8E., 
Sees.  1-3,  5,  6.  8-12, 14-16  (410109-1195 
Band  410109-1350  B). 
T  39  S,  R  8  E.,  ;' 

Sees.  23-27.  31,  34-36  (410109-1195  B         ' 

and  410109-1215  B). 
T39S,  R7E., 

Sees.  21,  26-32,  35,  36  (410109-1195  B 

and  410109-1200  B). 

BILUNG  COOE  431&-55-P 
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(4)  Upper  Klamath  Lake,  Klamath  County. 
Oregon  (Willamette  Meridian).  Within  the 
following  sections,  all  portions  lying  within 
the  100-year  floodplain  as  depicted  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  100-year  floodplain  Zone  A 
identified  on  Flood  Insurance  Rate  Map 
(FIRM)  Community  Panels,  effective  date 
May  17, 1982,  or  December  18, 1984, 
whichever  is  applicable;  or,  in  the  absence  of 
an  applicable  FIRM  panel,  within  300  feet  of 
said  body  of  water.  The  specific  panel  map 
number  is  shown  in  parentheses. 
T38S,  R8E.. 
Sees.  1,  3,  4,  6, 10-14,  23,  25  lying  within 
Upper  Klamath  Lake  reservoir  at  full 
pool  elevation. 
T38S,  R7E.. 
Sec.  1  lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T37S,  R8E., 

Sees.  1,  6-8,  12,  13.  17-19,  24-26  28.  29 
31-33.  35-37.  lying  within  Upper 
Klamath  Lake  reservoir  at  full  pool 
elevation. 
T37S,  R9E.. 
Sec.  6  lying  within  Upper  Klamath  Lake 
reser\'oir  at  full  pool  elevation,  and 
within  the  waters  of  Hagelstein  Park. 
T37S,  R7E., 
Sees.  1-3,  24,  25,  36  (410109-1050  B);  or 
lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T38S,  R9E., 
Sees.  18, 19,  30  Ijing  within  Upper 
Klamath  Lake  reser\'oir  at  full  pool 
elevation. 
T  36  S.  R  7V2  E., 
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Sea.  2.  3. 11, 12, 18,  19,  21,  23-30,  32- 
36  (410109-1050  B  and  410109-900  B): 
or  lying  within  Upper  IGaniath  Lake 
reservoir  at  full  pool  elevation. 
T36S.R7E.. 

Sees.  7,  8,  lS-17,  22,  23,  25,  26.  36 
(410109-1050  B  and  410109-900  B);  or 
lying  within  Upper  Klamath  Lake 
reservoir  at  full  pool  elevation. 
T36S,R6E, 

Sees.  1-4,  8-18,  21,  23,  24,  or  (410109-870 
B,  410109-875  B  and  410109-900  B);  or 
lying  within  Upper  KJamath  Lake 
reservoir  at  fiili  pwol  elevation. 
T  36  S.  R  5  E., 

Sees.  11-13,  (410109-870  B)  Fourmile 
Creek. 
T35S.  R6E., 

Sees.  1,  2,  11-14.  23-26,  35,  36  (410109- 
725  B.  410109-750  B,  410109-875  B  and 
410109-900  B). 
T  34  S,  R  6  E., 
-    Sees.  1,2, 11-14.  24-26,  35,  36  (410109- 

725  B  and  410109-750  B). 
T34S,R7'/jE., 
Sees.  1-4.  6.  9-14, 18-36  (410109-750  B 
and  410109-745  B);  including  only  those 
portions  of  sec.  9  found  to  the  east  of  the 
Wood  River. 
T35S,  R7V2E., 

Sees.  2-10,  16-81,  24-30,  33,  34  (410109- 
745  B,  410109-750  B,  410109-885  B,  and 
410109-900  B). 
T35S,  R7E., 
Sees.  6.  7, 18. 191410109-745  B  and 
410109-885  B);  or  lying  within  Upper 
Klamath  Lake  reservoir  at  full  pool 
elevation. 
r  34  S,  R  7  E.. 
Sees.  18  and  31,  (410109-745  B)  Agency 
Creek. 
T  33  S,  R  7  1/2  E., 

Sees.  3. 10. 15,  22.  23,  26.  27,  34-36, 
including  those  portions  of  sees.  3, 10, 
15,  22.  27  and  34  (410109-600  B  and 
410109-735  B);  Fort  Creek  and  Crooked 
Civwk. 

HJJNO  CODE  491  »-66-l> 


identified  on  Flood  Insurance  Rate  Map 
(FIRM)  Community  Paneb,  effective  date 
December  18, 1984.  The  specifie  panel  map 
number  is  shown  in  parentheses. 
T36S,  R7  1/2E., 

Sees.  1.  2. 11, 12  (410109-885  B  and 
410109-900  B). 
T  35  S,  R  7  1/2  E., 

See.  36  (410109-900  B). 
T35S,R7E., 
Sees.  2-4,  9-11, 15, 16, 19-21,  29-31 
(410109-745  B  and  410109-885  B);  and 
all  portions  of  Agency  Lake. 
T  34  S,  R  7  E.. 

Sees.  25,  35.  36  (410109-745  B) 
T  34  S,  R  8  E., 

Sees.  14-16,  19-30,  34-36  (410109-745  B, 
410109-755  B  and  410109-765  B). 
T35S.  R8E.. 

Sees.  I,  2, 12  (410109-765  B  and  410109- 
770  B). 
T34S,  R9E., 

Sees.  17. 19,  20,  29-32  (410109-760  B, 
410109-765  B,  and  410109-770  B). 
T  35  S,  R  9  E., 

Sees.  4-11, 14,  23,  25,  26.  35,  36  (41010*- 
765  B.  410109-770  B,  and  410109-925 
B). 
T35S,  RlOE., 

Sees.  19,  29-33  (410109-925  B  and 
410109-930  B). 
T36S,  R9E., 

Sees.  1  and  12  (41010»-925  B). 
T  36  S.  RlOE., 

Sees.  3-14, 19,  24  (410109-925  B,  4 10109- 
930  B,  and  410109-940  B). 
r36S,  RllE., 
Sees.  1,  7-18,  23-25,  36  (410109-930  R, 
410109-935  B,  410109-940  B,  and 
410109-945  B). 
r  37  S,  RllE.. 

Sec.  1  (410109-945  B  and  410109-1100  B). 
T37S,  R12E., 

Sees.  5  and  6  (410109-045  B,  410109-975 
B,  and  410109-1100  B). 
1  36S,  R12E., 

Sees.  1-19.  23.  24,  26,  30-33,  35  (410109- 
935  B,  410109-945  B,  and  410109-975 
B). 
T35S,  R12E., 
Sees.  33  and  34  (410100-975  B). 

BILUNG  COCK  431»~65-P 


BILLING  CODE  4310-6&-C 

(5)  Williaroson/Sprague,  Klamath  County 
Oregon  (Willamette  Meridian).  Within  the 
following  sections,  all  portions  lying  within 
the  lOO-year  floodplain  as  depicted  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  100-year  floodplain  Zone  A 


BtLUNQ  CODE  431»-6»-C 

(6)  Gerber  Reservoir  and  Watershed, 
Klamath  County,  fhogon  (Willamette 


Meridian).  Within  the  following  sections,  all 
portions  lying  within  the  lOO-year  floodplain 
as  depicted  by  the  Federal  Emergency 
Management  Agency  (FEMA)  100-year 
floodplain  Zone  A  identified  on  Flood 
Insurance  Rate  Map  (FIRM)  Community 
Panels,  effective  date  May  17, 1982,  or 
December  18, 1984,  whichever  is  applicable, 
or,  in  the  absence  of  an  applicable  FIRM 
panel,  within  300  feet  of  said  body  of  water. 
The  specific  panel  map  number  is  shown  in 
parentheses. 
T  40  S,  RISE.. 

Sec  6(410109-1300  8). 
T  39  S.  R  15  E.. 

Sees.  7,  20,  21,  29-31.  (410109-1300  B) 

Long  Branch  Creek.  Barnes  Valley  Cre«k, 

or  Pitchlog  Creek. 
T  39  S,  R  14  E., 

.Sees.  5-8,  12,  13,  16-25,  27,  28.  30,  33,  34, 

36.  lying  within  Gerber  Reservoir  at  full 

pool  elevation;  Long  Branch  Creek, 

Wildhorse  Creek,  or  Pitchlog  Creek. 
T.39S,  R13E., 
Sees.  1,  2, 12, 13,  lying  within  Gerber 

Reservoir  at  full  pool  elevation;  Ben  Hali 

Creek. 
T  38  S,  R  13  E.. 
Sees.  33-36.  lying  within  Gerber  Reservoir 

at  full  pool  elevation;  Ben  Hall  Creek. 
T  38  S.  R  14  E.. 
.Sees.  17, 19,  20.  30-32  (410109-1125  B, 

and  410109-1275  B),  lying  within  Gerber 

Reservoir  at  full  pool  eleVStion;  Barnes 

Creek. 

BILUNG  CODE  4310-6»-P 
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(7)  Known  constituent  elements  includ'J 
the  physical  and  biological  features  that 
support  spawning,  foraging,  cover,  refugin 
and  corridors  between  these  areas,  and 
growth  and  dispersal  are  essential  to  the 
conser\'af  ion  of  these  species.  The  primary 
constituent  elements  are  a  sufflcient  quantity 
of  water  of  suitable  quality  (i.e.,  temperature; 
dissolved  oxygen,  flow  rate,  pH,  nutrients, 
lack  of  contaminants,  turbidity,  etc.)  to 
provide  conditions  required  for  the  particular 
life  stage  for  each  species;  physical  habitat 
for  use  as  refugia  from  stressful  water  quality 
conditions  or  predation,  or  for  use  as  in 
spawning,  nursery,  feeding,  or  rearing  are-is, 
or  as  corridors  between  these  areas;  and  a 
biological  environment  that  provides  a  food 
supply  and  a  natural  scheme  of  predation. 


parasitism,  and  competition  in  the  biological 
environment. 

Dated:  October  28, 1994. 
George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  94-29406  Filed  11-30-94;  8:45  am) 
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DEPARTMENT  OF  T    E  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability— Compatibility 
Lawsuit  Settlement  Documents 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  settlement 
agreement  of  October  20. 1993.  in  the 
matter  of  National  Audubon  Society,  et 
al.  V.  Bruce  Babbitt,  et  a].,  in  the  United 
States  District  Court  for  the  Western 
District  of  Washington,  Civil  No.  C92- 
1641.  the  defendants  have  provided  to 
thejUaintiffs  compatibility 
determinations,  documents  pursuant  to 
the  National  Environmental  Policy  Act, 
and  funding  analyses,  as  appropriate, 
for  certain  secondary  uses  within  the 
National  Wildlife  Refuge  System,  as 
administered  by  the  U.S.  Fish  and 
Wildlife  Service  (Service).  These 
documents  are  available  for  review  and 
copying  at  the  address  listed  below 
under  the  heading  ADDRESSES. 
ADDRESSES:  All  documents  submitted 
are  available  for  review  and  copies  may 
be  made  at  The  Department  of  the 
Interior  Library.  1849  C  Street,  NW. 
Washington,  DC  20240,  during  the 
hours  of  7:45  a.m.  through  5:00  p.m. 
Monday-Friday;  Telephone  (202)  208- 
5815.  Refuge-specific  documents  are 
retained,  also,  at  the  field  level  and  are 
available  for  inspection  at  those 
locations.  To  make  arrangements  to 
review  these  documents,  you  may 
obtain  the  refuge-specific  phone 
numbers  by  contacting  the  U.S.  Fish  and 
Wildlife  Service  Regional  Offices  at  the 
addresses  listed  below: 

Region  I— California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director— Refuges 
and  Wildlife.  U.S.  Fish  and  Wildhfe 
Service.  Eastside  Federal  Complex. 


Suite  1692,  911  N.E.  11th  Avenue, 
Portland.  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director— Refuges  and 
Wildlife.  U.S.  Fish  and  Wildlife  Service, 
Box  1306.  Albuquerque.  New  Mexico 
87103;  Telephone  (505)  766-1829. 

Jiegion  3— Illinois,  Indiana.  Iowa, 
Michigan.  Minnesota,  Missoiui,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  Federal 
Building,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111;  Telephone  (612)  725- 
3507. 

Region  4— Alabama.  Arkansas, 
Florida.  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  Tennessee, 
South  Carolina,  Puerto  Rico  and  the 
Virgin  Islands.  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta,  Georgia 
30345;  Telephone  (404)  679-7152. 

Region  5— Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director- 
Refuges  and  Wildlife.  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01935; 
Telephone  (413)  253-8550. 

Region  6— Colorado,  Kansas. 
Montana.  Nebraska,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director— Refuges 
and  Wildhfe,  U.S.  Fish  and  WildUfe 
Service,  Box  25486,  Denver  Federal 
•  Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7— Alaska.  Assistant  Regional 
Director— Refuges  and  Wildlife.  U.S. 
Fish  and  Wildlife  Service,  1011  E., 
Tudor  Road,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 


FOR  FURTHER  INFORMATION  CONTACT:  Rob 
ShallenbergeK,U.S.  Fish  and  Wildlife 
Service,  1849  C  Street,  NW,  MS  670 
ARLSQ,  Washington,  D.C.  20240; 
Telephone (703) 358-1744. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  and  the  U.S. 
Fish  and  Wildlife  Service  (Ser\'ice), 
specifically,  were  sued  by  the  Audubon 
Society,  the  Wilderness  Society, 
Defenders  of  Wildlife  and  other 
conservation  interests  on  October  22. 
1992.  for  alleged  violations  of  the 
National  Wildlife  Refuge  System 
Administration  Act.  the  Refuge 
Recreation  Act  and  the  National 
Environmental  Pohcy  Act  (NEPA).  The 
suit  was  settled  out  of  court  on  October 
20,  1993.  In  brief,  the  settlement 
required  that  the  Service  conduct  a 
review  of  all  allowed  uses  on  national 
wildlife  refuges,  determine  authority  to 
control  certain  military  activities,  make 
compatibility  determinations  where 
necessary,  ensure  compliance  with  the 
Refuge  Recreation  Act,  ensure  NEPA 
compliance,  terminate  incompatible 
uses  or  modify  them  to  make  such  uses 
compatible,  and  make  a  final  report  to 
the  plaintiffs  regarding  the  success  of 
these  actions.  The  Service  has 
completed  the  initial  collection  of 
documents  pursuant  to  this  settlement 
agreement.  This  document  serves  as 
notice  to  all  interested  parties  that  the 
settlement  compliance  documents  are 
available  for  review  and  copying.  There 
are  approximately  70.000  pages  of 
material  contained  in  the  submissions 
from  the  regional  offices  of  the  Service. 
Documents  may  be  reviewed  and/or 
copied  at  the  addresses  listed  above 
under  the  heading  ADDRESSES. 

Dated:  November  4, 1994. 
Mollie  H.  Beattie, 

Director.  U.S.  Fish  and  Wildlife  Sen-ice. 
[PR  Doc.  94-29289  Filed  11-30-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25CFRPart36 
RIN  1076-AC32 

Minimum  Academic  Standards  for  the 
Basic  Education  of  Indian  Ctiildren  and 
National  Criteria  for  Dormitory 
Situations 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  rule.  ' 

SUMMARY:  This  rule  establishes 
requirements  for  children  enrolled  in 
Bureau-funded  schools,  provides  for  the 
inclusion  of  Native  language  and  culture 
into  the  ciuriculum,  provides  schools 
the  opportimity  to  develop  mission  and 
philosophy  statemen  s,  offers  students 
alternative  programs  lor  high  school 
completion,  provides  for  new  testing 
requirements,  and  authorizes  tribal 
governing  bodies  or  local  school  boards 
to  waive  or  revise  dormitory  standards 
and  to  estabUsh  a  new  timeline  for 
submission  of  waivers. 
EFFECTIVE  DATE:  December  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bette  Haskins,  (202)  219-3817,  Office  of 
Indian  Education  Programs.  1849  C  St. 
NW,  MS  3512-MIB,  Washington.  DC 
20240. 

SUPPLEMENTARY  INFORMATION:  The  BIA  is 
modifying  and  making  additions  to 
existing  regulations  to  incorporate 
various  tribal  recommendations, 
statutory  requirements,  and  innovative 
changes. 

The  BIA  Office  of  Indian  Education 
Programs  (OIEP)  held  tribal  consultation 
meetings,  as  required  by  25  U.S.C. 
2010(b)(1),  to  provide  Indian  tribes, 
school  boards,  parents,  Indian 
organizations,  and  other  interested 
parties  an  opportunity  to  comment  on 
potential  changes  or  issues  being 
considered  by  the  BIA  regarding  Indian 
education  programs.  These  meetings 
were  held  during  January  1991.  July 
1991,  January  1992,  and  July  1992  in 
Anchorage.  AK;  Phoenix.  AZ; 
Sacramento.  CA;  MinneapoHs,  MN; 
BilUngs,  MT;  Albuquerque,  NM;  Gallup, 
NM;  Oklahoma  City.  OK;  Portland.  OR; 
Aberdeen.  SD;  and  Nashville.  TN.  The 
results  of  these  hearings  were  used  in 
developing  the  proposed  rule. 

The  President's  Goals  2000  school 
reform  plan  calls  for  local  decision- 
making regarding  the  means  for 
improving  educational  achievement. 
Comments  made  during  these 
consultation  meetings  fully  supported 
allowing  BIA-funded  schools  to  develop 


their  own  vmique  mission  and 
philosophy  statements. 

Pubhc  Law  98-511,  section  502, 
requires  that  standards  estabhshed 
imder  Section  1121  of  Public  Law  95- 
561  include  a  requirement  for 
immunization  against  childhood 
diseases.  Comments  made  during  the 
consultation  meetings  regarding 
immunization  of  all  students  enrolled  in 
BIA-funded  schools  indicated  support 
of  the  requirement  with  the  following 
concerns:  (1)  The  need  to  include 
language  that  the  Indian  Health  Service 
would  immunize  all  students  enrolled 
in  BIA-funded  schools;  and  (2)  the  need 
to  reconsider  imposing  state  standards 
on  sovereign  tribal  entities. 

Title  I  of  Public  Law  101-477,  the 
Native  American  Languages  Act,  states, 
"It  is  the  pohcy  of  the  United  States  to 
preserve,  protect,  and  promote  the  rights 
and  freedom  of  Native  Americans  to 
use,  practice,  and  develop  Native 
American  Languages."  The  President's 
Goals  2000  plan  recognizes  the  need  for 
students  to  be  competent  in  more  than 
one  language. 

The  final  audit  report  by  the  Office  of 
the  Inspector  General.  "Implementation 
of  the  Education  Amendments  of  1978, 
Bureau  of  Indian  Affairs,"  dated  July  5, 
1991,  asserts  that  the  Amendments 
require  the  BIA  to  establish  standards 
for  the  basic  education  of  Indian 
children  that  would  account  for  factors 
such  as  academic  needs,  local  cultural 
differences,  type  and  level  of  language 
skills,  and  geographical  isolation. 

Tribal  comments  fully  supported  the 
inclusion  of  native  language  and  culture 
in  the  ciuriculum,  but  underUned  the 
need  for  funding  to  implement  the 
requirement  and  sought  clarification  of 
the  requirement.  Only  two  tribal 
comments  opposed  the  requirement, 
stating  that:  (1)  It  was  not  the  function 
of  the  local  school  and  (2)  it  would  be 
difficult  to  implement  the  requirement 
due  to  the  languages  differing  from 
village  to  village. 

The  President's  Goals  2000  plan  also 
calls  for  "breaking  the  mold,"  radically 
altering  the  customary  modes  of 
teaching  and  learning  and  redesigning 
human  relationships  and  organizational 
structure  of  schoob  to  produce  student 
learning.  Tribal  comments  regarding 
alternative  programs  supported  the 
requirement,  but  also  imderlined  the 
need  for  funding  and  clarification  of  the 
requirement. 

A  report  of  the  National  Commission 
on  Testing  and  Public  PoUcy  states, 
"The  fundamental  recommendation  of 
the  Commission  is  that  ciurent  testing 
poUcies  and  practices  be  substantially 
restructured  to  help  people  develop 
their  talents  and  become  constructive 


citizens  and  to  help  institutions  become 
more  productive,  account{d)le  and  just." 
The  President's  Goals  2000  plan  calls 
for  the  estabUshment  of  national 
standards  to  measure  student 
performance,  which  will  foster  good 
teaching  and  learning  as  well  as  monitor 
student  progress.  The  majority  of  the 
comments  from  the  tribal  meetings  were 
in  support  of  new  testing  requirements 
that  are  more  in  line  with  the 
recommendation  of  the  National 
Commission  on  Testing  and  Public 
Pohcy  and  the  President's  Goals  2000 
plan.  The  major  concerns  regarding  the 
new  testing  requirements  were  related 
to  training  of  staff,  funding,  and  the 
benefits  to  the  students  of  testing  in 
general.  Those  commenters  opposing 
the  requirements  were  in  opposition  to 
any  testing  in  general. 

Pubhc  Law  100-297.  section  5105, 
provides  authority  to  waive  dormitory 
criteria  (standards)  estabhshed  under 
section  1122  of  PubUc  Law  95-561  in 
the  same  manner  that  academic 
standards  may  be  waived.  In  regard  to 
waivers  of  donnitory  criteria,  tribal 
comments  indicated  support  for  the 
regulatory  change.  There  was,  however, 
concern  that  the  regulations  would 
make  it  more  difficult  for  boards  to 
secure  a  waiver  of  standards. 
Previously,  there  has  been  no  provision 
for  securing  a  waiver  of  dormitory 
standards.  The  regulation  allows  for 
waivers  of  dormitory  standards  in  the 
same  manner  that  academic  standards 
may  be  waived.  Commenters  favored  a 
change  to  a  November  15  deadline 
rather  than  the  existing  deadline  of  75 
days  prior  to  the  beginning  of  the  school 
yeeir. 

On  March  31, 1994,  the  BIA 
pubhshed  proposed  rules  in  the  Federal 
Register  to  amend  25  CFR  Part  36 
(Number  59  FR  page  number  15294).  A 
total  of  eleven  comments  were  received 
and  have  been  considered  as  described 
below. 

General  Conunents 

Two  commenters  agreed  with 
incorporating  the  language  of  Goals 
2000  into  the  amendments. 

Eight  comments  supported  the 
incorporation  of  language  and  culture 
into  the  curriculum. 

Specific  Comments 

Comment.  Philosophy  and  goals, 
Section  36.10(a).  One  commenter 
recommended  the  following  language  be 
added  at  the  end  of  that  section: 
"Mission  statements  shall  meet  local 
tribal  approval." 

Response.  No  addition  was  made. 
Philosophy  and  goals  are  developed  by 
schools  in  unison  with  the  community 


Comment.  Administrative 
requirements,  §  36.11(d).  Two 
commenters  suggested  that 
immunization  standards  for  Indian 
children  should  follow  guidelines  of  the 
Advisory  Committee  on  Immunization 
Practices  and  the  American  Academy  of 
Pediatrics  endorsed  by  Indian  Health 
Service. 

Response.  The  sentence  concerning 
immunizations  has  been  amended  to 
include  the  phrase  "or  standards  of  the 
Indian  Healdi  Service." 

Comment.  Minimum  academic 
programs/school  calendar.  §  36.20(d). 
One  commenter  suggested  that  the 
terminology  be  changed  from  diagnose 
to  assess  to  reflect  the  language  of  Goals 
2000. 

Response.  The  terminology  was 
changed  to  read  assess  instead  of 
diagnose  to  better  reflect  the  language  of 
Goals  2000. 

Comment.  Counseling  services. 
§  36.42.  One  commenter  was  concerned 
that  the  school-wide  assessment 
program  was  included  under  counseling 
services. 

Response.  Section  36.42(a)(5)  states 
that  each  school's  instructional  program 
shall  establish  an  ongoing  student 
academic  assessment  program. 

The  Department  of  tne  Interior  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  and  therefore 
will  not  be  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.). 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
require  the  preparation  of  a  Takings 
Implication  Assessment  under 
Executive  Order  12630.  as  it  does  not 
affect  the  use  or  value  of  private 
property. 

Tne  Department  has  determined  that 
this  rule  does  not  have  significant 
federaUsm  effects. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  in 
compliance  with  Executive  Order 
12778.  Civil  Justice  Reform,  Sections 
2(a)  and  2(b)(2). 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  envirorunent  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

There  are  no  information  collection 
requirements  in  this  proposed  rule  that 
require  the  approval  of  the  Office  of 


Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  Bette  Haskins.  Planning.  Oversight 
and  Evaluation  Staff,  Office  of  Indian 
Education  Programs,  (202)  219-3817. 

List  of  Subjects  in  25  CFR  Part  36  ' 

Elementary  and  secondary  education 
programs,  Childhood  diseases. 
Dormitory  criteria,  Immunization, 
Indians — education.  Schools. 

For  the  reasons  set  out  in  the 
preamble.  Title  25,  Chapter  I. 
Subchapter  E.  Part  36  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below 

PART  36— MINIMUM  ACADEMIC 
STANDARDS  FOR  THE  BASIC 
EDUCATION  OF  INDIAN  CHILDREN 
AND  NATIONAL  CRITERIA  FOR 
DORMITORY  SITUATIONS 

1.  The  authority  citation  for  25  CFR 
Part  36  is  revised  to  read  as  follows: 

Authority:  Section  502,  25  U.S.C.  2001; 
section  5101.  25  U.S.C.  2001;  Section  1101. 
25  U.S.C.  2002;  5  U.S.C.  301;  25  U.S.C.  2  and 
9;  25  U.S.C.  2901,  Title  I  of  P.L.  101-477. 

2.  Section  36.3.  Definitions,  is 
amended  by  removing  the  paragraph 
designations,  rearranging  the  existing 
regulations  in  alphabetical  order,  and 
adding  in  alphabetical  order  the 
definitions  of  "Authentic  assessment" 
and  "Higher  order  thinking  skills,"  as 
follows: 

§36.3    Definitions. 

*  •         •         *         • 

Authentic  assessment  means  the 
testing  of  higher  order  thinking  skills  by 
monitoring  performance  of  tasks 
requiring  analysis,  creativity,  and 
application  skills  in  real  life  situations. 

*  *        *        *        • 

Higher  order  thinking  skills  (or 
advanced  skills)  means  skills  such  as 
reading  comprehension,  written 
composition,  and  mathematical 
reasoning.  They  differ  from  basic  or 
discrete  skills  such  as  phonetic 
decoding  and  arithmetic  operations. 
»        *        •        *        « 

3.  Section  36.10.  Standard  I— 
Philosophy  and  goals  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§36.10    Standard  I— Philosophy  and  goals. 

(a)  Each  school  shall  develop  a 
written  mission  statement  and 
philosophy  of  education  that  addresses 
the  accumulation  of  knowledge  and 
development  of  skills,  interests, 
appreciations,  ideals,  and  attitudes 
within  the  school's  total  educational 
program.  A  statement  of  expected 
outcomes  shall  outline  what  the  school 


JMI 


is  attempting  to  do  to  meet  the  needs 
and  interests  of  its  students  and 
community  in  accordance  with  the 
school's  mission  statement  and 
philosophy. 

•  *        •        »        * 

4.  Section  36.11.  Standard  II— 
Administrative  requirements  is 
amended  by  adding  a  paragraph  (d)  as 
follows: 

§  36.1 1    Standard  II— Administrative 
requirements. 

*  »        •         »         » 

(d)  Immunization.  School  children 
shall  be  immunized  in  accordance  with 
the  regulations  and  requirements  of  the 
state  in  which  they  attend  school  or 
standards  of  the  Indian  Health  Service. 

5.  Section  36.20.  Standard  V— 
Minimum  academic  programs/school 
calendar  is  amended  by  adding 
paragraphs  (d)  (1).  (2),  (3)  and  (4)  as 
follows: 

§  36.20    Standard  V— Minimum  academic 
programs/school  calendar. 

***** 

(d)*  *  * 

(1)  The  school's  language  arts  program 
shall  assess  the  English  and  native 
language  abilities  of  its  students  and 
provide  instruction  that  teaches  and/or 
maintains  both  the  English  and  the 
primary  native  language  of  the  school 
population.  Programs  shall  meet  local 
tribal  approval. 

(2)  The  school  program  shall  include 
aspects  of  the  native  culture  in  all 
curriculum  areas.  Content  shall  meet 
local  tribal  approval. 

(3)  The  school  program  shall  assess 
the  learning  styles  of  its  students  and 
provide  instruction  based  upon  that 
assessment.  The  method  for  assessing 
learning  styles  shall  be  determined  at 
the  local  level. 

(4)  The  school  program  shall  provide 
for  at  least  one  field  trip  per  child  per 
year  to  broaden  social  and  academic 
experiences. 
***** 

6.  Section  36.24,  Standard  IX— 
Secondary  instructional  program  is 
amended  by  adding  a  paragraph  (g)  as 
follows: 

§  36.24    Standard  IX— Secondary 
instructional  program. 

***** 

(g)  Schools  are  encouraged  to  provide 
alternative  programs  that  lead  to  high 
school  completion  for  secondary 
students  who  do  not  function 
successfully  in  the  regular  academic 
setting. 

7.  Section  36.42,  Standard  XV— 
Counseling  senices  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  as  follows: 
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§36.42    Standard  XV— Counseling 
sarvlces. 

Each  school  shall  offer  student 
counseling  services  cxxicemed  with 
physical,  social,  emotional,  intellectual, 
and  vocational  growth  for  each 
individual.  Counseling  services  shall  be 
included  in  a  school-wide  assessment 
program.' 

(a)  Each  Agency  and  Area,  as 
appropriate,  shall  institute  and 
supervise  an  assessment  program  for  its 
schools  in  order  to  provide  for  the 
objective  assessment  of  student 
academic  performance.  Required  fonnal 
tests  .shall  be  administered  annually  to 
all  regular  program  students  in  grades  4, 
8,  and  12.  (The  testing  of  special 
education  and  gifted/talented  students 
shall  be  in  accordance  with  respective 
regulations.)  If  required  by  state 
certification  standards,  schools  may  use 
the  state  mandated  academic 
achievement  tests  and  accompanying 
requirements.  These  formal  tests  and 
their  subtest  contents,  as  well  as  the 
test-related  procedures,  shall  include, 
but  not  be  limited  to,  the  following: 

(1)  Each  Spring,  schools  shall  condutrt 
testing  for  grades  4,  8,  and  12  using  a 
current  version  of  a  standardized 
academic  achievement  test  based  upon 
the  national  assessment  standards 
desigrted  to  assess  higher  oitler  thinking 
skills.  All  schools  shall  keep  a  current 
record,  with  the  Office  of  Indian 
Education  Programs,  of  the  test  the 
school  administers  each  Spring  and  th«» 
testing  dates. 

(2)  Schools  shall  use  some  form  of 
performance-based  or  authentic 
assessment  in  addition  to  standardized 
achievement  testing. 

(3)  Each  school  shall  report  the 
summative  results  of  its  assessment 
program  to  its  respective  Agency  or 
Area,  as  appropriate,  and  its  school 
board. 

(4)  Parents/guardians  shall  be 
informed  of  their  children's  assessment 
results  and  provided  with  an 
explanation  and  interpretation  to  ensum 
.idcqtjatc  understanding  of  the  results 


(5)  Each  school's  instructioKial 
program  shall  establish  an  ongoing 
student  academic  as.scssnient  prc^jram 
to  ensure  that  de&ned  assessment 
procedures  are  in  place.  The  prt^tam 
shall  include  regular  training  in  basic 
assessment  procedures  and  routines  for 
all  teachers  and  other  staff  involved  in 
student  assessment. 

(6)  Each  Agency  Mid  Area,  as 
appropriate,  shall  report  the  results  of 
each  school's  formal  Spring  tests  to  the 
Office  of  Indian  Education  Programs  by 
August  1  of  eadi  year.  Summative 
information  from  performance-basetl 
and  authentic  assessments  shall  be 
reported  at  the  same  time. 

•        •        •        «         • 

8.  Section  36.61 ,  Waivers  and 
revisions  is  amended  by  revising  a 
paragraph  (a)(1)  as  follows: 

§  36.61    Waivers  and  revisions. 

(a)  •  •  • 

(1)  Waivers  and  revisions  shall  be 
submitted  by  November  15  each  school 
year  to  accompany  the  school  s  annual 
.standards  compliance  report  as  required 
by  36.60(b). 

9.  Subpart  H — National  Dcu-mitory 
Criteria  is  amended  by  adding  a  §  36.77 
as  follows: 

§36.77    Waivers  and  revisions. 

(aj  The  tribal  governing  body  (tribe), 
or  the  local  school  board  (LSB),  if  so 
designated  by  the  tribe,  shall  have  the 
local  authority  to  waive  or  revise  in  part 
or  in  whole,  the  standardfs)  established 
in  this  part  if  the  standard(s)  are 
•letermined  to  be  inappropriate  or  if 
they  fail  to  take  into  account  speiifii. 
needs  of  the  tribe  s  children.  This 
provision  includes  both  tribal  and 
Bureau-operated  s<.-hools.  When  the 
tribe  or  LSB,  if  de.signate<l  by  the  trib»'. 
waives  or  revises  a  standard,  it  shall 
submit  the  waiver  or  reiision  to  the 
Assistant  Secretary  for  approval  withiu 
60  days.  Until  this  approval  is  obtained, 
the  standard  of  this  part  or  minimum 
state  standards  shall  a])ply  to  the 
affected  schtxills). 


(b)  All  revised  standards  shall  be 
submitted  to  the  Assistant  Secretary  in 
writing  in  acoordanoe  with  the 
following  procedure: 

(1)  Waivers  and  revisions  shall  be 
submitted  by  November  15  each  school 
yeffl-  to  accompany  the  dormitory's 
annual  standards  compliance  report. 

(2)  The  section  or  part  to  be  waived 
shall  be  specified,  and  the  extent  to 
whidi  it  is  to  be  deviated  from  shall  lie 
described. 

(3)  A  justification  explaining  why  tho 
alternative  standard  is  detenuincd 
necessary  shall  be  included  with  tlx- 
revised  standard. 

(4)  Measurable  objectives  and  ybe 
method  of  achieving  the  alternative 
standard  along  with  the  estimated  rrrst 
of  implementation  shall  be  stated. 

(c)  The  Assistant  Secretary  shall 
respond  in  writing  within  45  days  of 
receipt  of  the  waiver  or  revision.  The 
waiver  shall  be  granted  or  the  rjjvision 
shall  be  accepted  by  the  Assistant 
Secretary  unless  specifically  rejected  for 
good  cause  and  in  writing.  The  wTitten 
rejection  shall  be  sent  to  the  affoctwl 
tribe(s)  and  LSB.  This  rejcH:tion  shall  be 
final.  The  waiver  is  granted  or  revision 
is  established  automatically  on  the  46th 
day  of  receipt  if  no  written  respoasti  is 
pnividod  by  the  Assistant  Secretary. 

(d)  The  Assistant  Secretarj  shall  a:>sisl 
the  school  board  of  an  lodian-controlled 
contract  s<,hool  in  the  implement<itioa 
of  the  standards  established  in  this  pari 
if  the  sr;hool  boanl  requests  that  thtsw* 
standartls,  in  port  or  in  whole,  be 
implemented.  At  the  request  of  an 
Indian-controlled  contract  school  bo-mi. 
the  Assistant  S<Krelary  shall  provide 
ahem3ti\'e  or  mtidified  standards  to 
those  established  in  this  part  to  t.ikc  into 
account  the  needs  of  the  hidian  children 
and  Indian-coDtrollcd  contrarl  snhooi 

DiiU'.d:  Spptemljt^r  21,  tSiM 
Ada  E.  Deer, 

Assistant  Secrtilary — Indian  Affaita 
IFR  I>x . 'M -  2'J330  Filed  1 1 -36-JM;  «:<:,  jj ul 
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